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RULES 

Kiwifruit  grown  in — 

California,  62320-62322 
Oranges  and  grapefruit  grown  in — 

Texas.  62318-62320 
Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in 
Florida 

Tree  run  citrus;  shipment  exemption,  62313-62318 
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Agency  information  collection  activities: 

Proposed  collection;  comment  request,  62434 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Director,  National  Center  for  Health  Statistics,  62475- 
62477 
Reports  and  guidance  documents;  availability,  etc.: 
Human  exposure  to  environmental  chemicals,  national 
report;  new  chemicals  to  appear  in  future  releases: 
selection  criteria,  62477-62478 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

CMS  rulings: 
Medicare — 
Appeals  procedures  changes  based  on  section  521  of 
Medicare,  Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act,  62478-62482 
Privacy  Act: 

Systems  of  records,  62482-62486 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  62486 
Submission  for  OMB  review;  comment  request,  62486- 
62487 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Portland  Captain  of  Port  Zone,  ME;  passenger  vessels: 
security  zones,  62373-62376 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Commission  of  Fine  Arts 

NOTICES 

Meetings,  62444 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles;  ' 

Pakistan.  62444-62445  w 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Noninsured  Crop  Disaster  Assistance  Program;  sea  grass 
and  sea  oats.  62323-62325 

Commodity  Futures  Trading  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 
Clearing  and  Intermediary  Oversight  Division  et  al  . 
62350-62354 

Customs  Service 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Boards;  membership.  62525 

Defense  Department 

PROPOSED  RULES  T 

Acquisition  regulations; 

Foreign  acquisition.  62589-62616 

Delaware  River  Basin  Commission 

NOTICES 

Meetings  and  hearings.  62445-62446 

Drug  Enforcement  Administration 

RULES 

Schedules  of  controlled  substances; 

Buprenorphine:  placement  into  Schedule  III,  62354- 
62370 

Energy  Department 

See  Federal  Energy  Regulatory  Comj   ission 
NOTICES 

Reports  and  guidance  documents;  availability,  etc  : 
Information  disseminated  by  Federal  agencies;  quality. 

objectivitv.  utility,  and  integrity  guidelines.  62446- 

62455 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  ap;jroyal  and 
promulgation;  various  States; 
California.  62376-62378.  62383-62389 
Montana.  62392-62395 
North  Dakota.  62395-62399 
Pennsylvania.  62389-62392 
West  Virginia.  62378-62383 
Solid  wastes; 

Land  disposal  restrictions — 

Radioactively  contaminated  cadmium-,  mercury-,  and 
silver-coiitaining  batteries;  national  treatment 
variance.  62617-62625 
PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
California.  62425-62427 
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W>'st  \  iruniii    t,J42fi-62427 
Soliil  \vd>ti'^ 

Ldn(!  di^i'M^.il  rt'^trii  tinns — 
Kddiuactneiv  I  niit.irnmated  cadiiiiiiiii     lUfii  mi\     ,iiui 
silver-contaitDim  hattcrifs:  national  triMtiii>'iit 
'.  ari  i!i(  >'    tiJt>J")-t)Jf)_M) 
NOTICES 
Ai;ciii  \  information  collection  activities: 

Prnp.i^.'fl  collection:  r  <imm»'nt  f^qiK'st,  62465-fi24fi7 
\ir  p.illutants:  stamiari-  ■  '*  yv\.<nv..i\uM  for  neu  -tatimiaiA 
M  .uri  >'- 
LarltDii  LLC.  North  >tior.-  Puu-'i  i'l.iur.  L.ik.-  (...uiit\.  11.. 
62467-62468 
Mt'etini;^ 

Lrr.  ir  :  ni.iital  Laboratory-  Advisory  Board.  62468 
Sup-rtun  i;  response  and  remedial  actions,  proposed 
>>t'l';nents,  etc.: 
K  ...  \!.  tdls.  Inc.  Site.  TN.  62468 
Water  Mipplv: 
Public  water  supplv  supervision  program — 
Colorado,  624()H-h24ti4 
Various  States.  62469-62470 

Executive  Office  of  the  President 
See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

.\ir\\Mr*:i::i''--  directives. 

Bufin,^.  t.j-:.i4 1-62350 
.\irworthiness  standards: 

Special  conditions — 

Boeing  Model  737-100.  -200,  and  -300  series  airplanes, 
-2339-62341 
PROPOSED  RULES 

Class  E5  airspace.  62412-62417  \ 

I  la-  E  airspace.  62410-62412  ^ 

NOTICES 

A^fiii  V  information  collection  activities: 
,Sul)mission  for  OMB  review:  comment  request.  62512- 
62513 
Knvironmental  statements;  notice  of  intent: 

St.  George.  UT;  replacement  airport.  62513 
F'dssenger  facility  charges:  applications,  etc.: 
Asheville  Regional  Airport  Authority.  NC.  et  al..  62513- 

62516 
Portland  International  Jetport.  ME.  62516-62517 


Federal  Election  Commission 

PROPOSED  RULES 

Contribution  and  expenditure  limitations  and  prohibitions: 
Contribution  limits  increase,  prohibition  on  contributions 
and  donations  bv  minors,  and  expenditures  by 
foreign  nationals 
Hearing  cancellation.  62410 

Federal  Energy  Regulatory  Commission 

NOTICES 

EltM  tru  rate  and  corpfjrate  regulation  filings: 

.•\nierican  Electric  Power  Service  Corp.  et  al.  62455- 

62457 
Consolidated  Edison  Co.  et  al..  62457-62462 

Meetini^s:  Sunshine  .Act.  62463-62465 

Federal  Highway  Administration 

RULES 

Planning  and  research: 

Metropolitan  transportation  planning  and  programming: 
additumal  time  for  New  York  Citv  due  to  terrorist 
attac  ks.  62370-62373 
NOTICES 
Liu  imnnn'ntal  statements;  notic  •■  of  intent: 

Olmsted  Cnunlv.  MN.  62517-62518 
Meetlims 

liitellii^ent  "rrans[)ortati(in  -Societv  of  .\merica.  62518 

Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  .\(  t,  62472 
Federal  Railroad  Administration 

NOTICES 

i;\''inptii>n  petitn  hin.  <•!(-  : 

Port  .\uthMrit\  Tr.ins-Hud^on  Cnr[),.  62518-62519 

Federal  Reserve  System 

NOTICES 

H.iiik^  .end  hank  Imldni-;  c  onipanies: 
Change  in  hank  <  oiitrol.  t)24~2 
Formations,  ai  (jLiiMtiDns.  and  nvM^iei^,  62472-112473 

Federal  Trade  Commission 

NOTICES 

Agen(  \  information  collection  artivifies: 

Suhnussion  for  (JMB  review;  c DUiinent  request.  62473- 
624"4 

Fine  Arts  Commission 

See  Commission  of  Fine  .\rts 


Federal  Communications  Commission 

RULES 

Umitai  t.i>  \  ;-ion  stations;  table  of  dssignments: 
Alabama.  t.239»-62400 
Texas.  62399 
TeleM>;   :;' I'lous;  table  of  assigrmients: 
L.Diu-,!  tna.  b24U0 
^ll^M^Mppi,  62400 
NOTICES 
tdinin  >:i  carrier  services: 

\Virei»'-.s  telecommunications  services — 

Uov%  n  payments  and  pending  applications  for  licences 
won  during  .Auction  No.  35:  disposition;  comment 
r.-nii.'s'    ti_'4~n-h24"2 


Fish  and  Wildlife  Service 

NOTICES 

laidanu'Tfd  and  threatened  -,pe(  les  and  marine  nianinial 

[uTiiiil  aii[)lii  atuni-.  62490-62492 
Lndani;ered  and  threatened  >p"(  ies  permit  .ipplic  <;tions. 

t>2492-62493 
M-'etini^s: 

.•\iiuati(    Nuisance  Sp.M  ies  Task  Force.  62493 

Food  and  Drug  Administration 

NOTICES 

M.'etini;^ 

FD.X  Los  .\nL;eles  District  Office;  open  house  on 

re^ulator\  aff.urs.  plans,  and  hiture  programs.  6248/ 
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Reports  and  guidance  documents;  availability,  etc.; 
Food  labeling — 

Foods  that  have  been  treated  by  irradiation;  petition 
process  to  request  labeling  approval,  62487-62488 
Juice;  warning  label  requirement  exemptions; 

recommendations  for  effectively  achieving  5-log 
pathogen  reduction,  62490 
Juice  concentrates  and  shelf  stable  juices;  bulk  transport. 

62488-62489 
Juice  processing;  HACCP  principles  application; 
standardized  training  curriculum.  62489 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Hazard  analysis  and  critical  control  point  (HACCP) 
system — 
Escherichia  coli  (E.  coli)  0157:H7;  beef  products 
contamination,  62325-62334 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Coconino  National  Forest,  AZ,  62435-62436 
Willamette  National  Forest,  OR.  62434-62435 
Meetings: 
Resource  Advisory  Committees — 
Columbia  County,  62437 
Fresno  County,  62436-62437 
Glenn/ColusaCounty,  62437 
Tuolumne  County,  62437 

Government  Ethics  Office 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  62474 

Grain  Inspection,  Packers  and  Stockyards  Administration 

RULES 

Milled  rice;  U,S.  standards 
Correction,  62313 

Health  and  Human  Services  Department 

Sen  Centers  for  Disease  Control  and  Pre\ention 
Sfe  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
PROPOSED  RULES 
Protection  of  human  subjects: 

Biomedical  and  behavioral  research  involving  prisoners 
as  subjects.  62432-62433 
NOTICES 
.\gencv  information  collection  activities: 

Proposed  collection;  comment  request,  62474-62475 
Grant  and  cooperative  agreement  awards: 

Community  Nutrition  Institute,  62475 

Hebrew  Immigrant  Aid  Society  of  New  York,  62475 

Indian  Affairs  Bureau 

PROPOSED  RULES 

Land  and  water: 
Indian  Reservation  Roads  Program,  62417 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Biueau 
See  Land  Management  Bureau 


See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

Relative  values  of  optional  forms  of  benefit:  disclosure. 
62417-62425 

International  Trade  Administration 

NOTICES 

Antidumping: 

Preserved  mushrooms  from — 
China, 62438-62439 
Indonesia.  62437-62438 
Stainless  steel  flanges  from — 

India,  62439-62440 
Welded  carbon  steel  pipe  and  tube  from — 
Turkey.  62440-62441 
Cheese  quota:  foreign  government  subsidi(!s: 

Quaterly  update,  62441-62442 
Counter\ailing  duties: 

Carbon  and  alloy  steel  wire  rod  from — 
Germany.  62442-62443 

Justice  Department 

Sep  Drug  Enforc:ement  Administration 

Labor  Department 

NOTICES 

.Agencv  information  collectiim  acti\ities: 

Submission  for  OMB  review:  comment  riHjuest,  62496- 
62499 

Land  Management  Bureau 

NOTICES  ■% 

Public  land  orders: 
Utah.  62493-62494 
Wyoming,  62494 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Consumer  information: 

\'ehicle  rollover  resistanc:e:  dvnamic  rollover  test  and 
results,  62527-62588 
NOTICES 
■•\gencv  information  collection  activities: 

Submission  for  OMB  review:  comment  request.  62519- 
62520 
Motor  vehiclesafety  standards: 
Nonconforming  vehicles —  , 

Importation  eligibility:  determinations.  62520-62522 
Motor  vehicle  safetv  standards:  exemption  petitions,  etc.: 
Bridgestone/Firestone  do  Brazil  Industria  e  Comercio 

Ltda.,  62522 
Cooper  Tire  &  Rubber  Co.,  62522 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish.  62401-62402 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request.  62443 
62444 
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Nuclear  Regulatory  Commission  v 

PROPOSED  RULES 

\!  !'.  :    i>  Hi  usees:  financial  assurance  amendments. 
-403-62410 

NOTICES 
\'--,:i4S: 

Non-light  water  reactors:  licensing  issues:  workshop: 
correction,  62503-62504 
Applications,  hearings,  determinations,  etc.: 

Entergy  Nuclear  Operations.  Inc..  62500-62501 

Exelon  Generation  Co.  LLC,  62502-62503 

\ine  Mile  Point  Nuclear  Station.  LLC,  62503 

Patent  and  Trademark  Office 

NOTICES 

X   ;    ::^  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
,,hiK<  tiv  i»v    ntiliu     uul  integrity  guidelines.  62444 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

International  health  programs:  transfer  of  funds 

(Presidential  Determination  No.  2002-32  of  September 
30.  2002).  62311 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
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Presidential  Documents 


Title  3—       ^ 
The  President 


Presidential  Determination  No.  02-32  of  September  30,  2002 

Presidential  Determination  on  the  Transfer  of  Funds  from 
International  Organizations  and  Programs  Funds  to  the  Child 
Survival  and  Health  Programs  Fund 


(FR  Doc    02-25617 
Filed   10-4-02;  8:45  am] 
Billing  code  4710-1&-P 


r 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States,  including  section  610  of  the  Foreign  Assistance  Act  of 
1961.  as  amended  (FAA).  I  hereby  determine  it  is  necessary  for  the  purposes 
of  the  FAA  that  the  S34  million  in  FY  2002  International  Organizations 
and  Programs  funds  that  were  allocated  for  the  United  Nations  Population 
Fund  be  transferred  to,  and  consolidated  with,  the  Child  Survival  and  Health 
Programs  Fund,  and  such  funds  are  hereby  transferred  and  consolidated. 
The  transferred  funds  will  be  administered  by  the  U.S.  Agencv  for  Inter- 
national Development  in  support  of  reproductive  health  and  maternal  health 
and  related  programs. 

You  are  authorized  and  directed  to  transmit  this  determination  to  the  (Con- 
gress and  to  arrange  for  its  publication  in  the  Federal  Register. 


U^ 


THE  WHITE  HOUSE, 
Washington,  September  30,  2002. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stocl(yards  Administration 

7  CFR  Part  868 

United  States  Standards  for  Milled 
Rice;  Correction 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 

ACTION:  Direct  final  rule;  correction. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stackyards  Administration 
published  a  Direct  final  rule  in  the 
Federal  Register  revising  the  United 
States  Standards  for  Milled  rice  to 
establish  and  add  a  new  level  of  milling 
degree,  "hard  milled,"  to  the  existing 
milling  requirements,  and  to  eliminate 
reference  to  "lightly  milled"  from  the 
milling  requirements  of  U.S.  Standards 
for  Milled  Rice. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Giler,  (202)  720-0252. 

Correction 

In  the  Federal  Register  of  September 
30,  2002  (67  FR  61249),  make  the 
following  corrections  to  the  Effective 
Date  section  of  the  SUPPLEMENTARY 
INFORMATION,  first  column,  last 
paragraph  on  page  61250: 

1.  Remove  "June  30,  2002",  and  add 
"October  31,  2002"  in  its  place. 

2.  Remove  "August  1,  2002",  and  add 
"December  1,  2002"  in  its  place. 

Dated:  October  2,  2002. 
Donna  Reifschneider, 

Administrator.  Grain  Inspection,  Packers  and 

Stockyards  Administration. 

[FR  Doc.  02-25432  Filed  10-4-02;  8:45  am] 

BILLING  CODE  34^0-€N-P 


X- 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  905 

[Docket  No.  FV02-905-4  IFR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangeios  Grown  in  Florida;  Exemption 
for  Shipments  of  tree  Run  Citrus 

AGENCY:  Agricultural  Marketing  Sen.  ice. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  changes  the  rules 
and  regulations  currently  prescribed 
under  the  Florida  citrus  marketing  order 
(order).  The  order  regulates  the  handling 
of  oranges,  grapefruit,  tangerines,  and 
tangeios  grown  in  Florida  and  is 
administered  locally  by  the  Citrus 
Administrative  Committee  (committee). 
This  rule  exempts  shipments  of  small 
quantities  of  tree  run  citrus  from  the 
grade,  size,  and  assessment 
requirements  of  the  ordei.  Producers 
can  ship  150  1-3/5  bushel  boxes  per 
variety,  per  shipment,  of  their  own 
citrus  free  from  order  regulations,  not  to 
exceed  1,500  boxes  per  variety  for  the 
season.  This  change  is  effective  for  the 
2002-03  season  only.  The  committee 
believes  this  action  may  be  a  way  to 
increase  fresh  market  shipments, 
develop  new  markets,  and  improve 
grower  returns. 

DATES:  Effective  October  8,  2002; 
comments  received  by  December  6, 
2002  will  be  considered  prior  to 
issuance  of  a  final  rule.  Pursuant  to  the 
Paperwork  Reduction  Act.  comments  on 
the  information  collection  burden  must 
be  received  by  December  6.  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk.  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  1400 
Independence  Avenue  SW,  STOP  0237. 
Washington,  DC  20250-0237;  Fax: 
(202)720-8938,  or  e-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 


can  be  viewed  at;  http:// 
v\-w^\'.ams. usda.gov/fv/moah.html 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson.  Southeast  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  799 
Overlook  Drive.  Suite  A.  Winter  Haven, 
Florida  33884-1671;  telephone:  (863) 
324-3375.  Fax; (863)  325-8793; or 
George  Kelhart,  Technical  Advisor. 
Marketing  Order  Administrat-on 
Branch.  Fruit  and  Vegetable  Programs. 
AMS,  USDA.  1400  Independence 
Avenue  SW,  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  )ay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  1400  Independence 
Avenue  SW.  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938.  ui  e-mail: 
fay.Guerber&usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905. 
both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges. 
grapefruit,  tangerines,  and  tangeios 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Inder         < 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
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IS  affiirded  the  opportunity  for  a  hiMruii; 
on  the  petition  .After  the  hearing  ISDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  anv  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  tjf  business,  has 
jurisdiction  to  review  USDAs  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry-  of  the  ruline. 

This  rule  changes  tne  rules  and 
regulations  under  the  order  to  exempt 
shipments  of  small  quantities  of  tret'  run 
citrus  from  grade,  size,  and  assessment 
requirements  Tree  run  citrus  is 
wholesome  citrus  picked  and  boxed  in 
the  field  and  taken  directly  to  market 
without  being  graded  or  sized.  With  this 
change,  producers  are  allowed  to  ship 
150  1 '  =.  bushel  boxes  per  variety,  per 
shipment,  of  their  own  citrus  free  from 
marketing  order  regulations.  Total 
shipments  cannot  exceed  1.500  boxes 
per  varietv  for  the  season  This  action 
was  unanimously  recommended  by  the 
committee  at  its  meeting  held  on  May 
22. 2002 

Section  905.80  of  the  marketing  order 
provides  authority  for  the  Committee  to 
exempt  certain  types  of  shipments  frimi 
regulation.  Exemptions  can  be 
implemented  for  types  of  shipments  of 
anv  varietv  in  such  minimum 
quantities,  or  for  such  purposes  as  the 
committee  with  the  approval  of  USD.A 
may  specify  No  assessment  is  levied  on 
fruit  so  shipped  The  committee  shall, 
with  the  approval  of  USDA,  prescribe 
such  rules,  regulations,  or  safeguards  as 
it  deems  necessary  to  prevent  varieties 
handled  under  the  provisions  of  this 
section  from  entering  channels  of  trade 
for  other  than  the  purposes  authorized 
by  this  section. 

This  rule  adds  section  905  149  to  the 
rules  and  regulations  under  the  order. 
This  section  defines  grower  tree  run 
citrus  and  outlines  the  procedures  to  be 
used  for  growers  to  apply  to  the 
committee  to  ship  their  own  tree  run 
citrus  fruit  exempt  from  grade,  size,  and 
assessment  requirenients  under  the 
order  Under  this  section,  once  the 
exemption  has  been  approved,  the 
grower  must  report  to  the  committee  the 
volume  of  fruit  shipped,  the  date  of  the 
shipment,  and  type  of  transportation 
used. 

According  to  Florida  Department  of 
Citrus  (FDOC)  regulation  20-.35.006. 
"Tree  run  grade  is  that  grade  of 
naturallv  occurring  sound  and 
wholesome  citrus  fruit  which  has  not 
been  separated  either  as  to  grade  or  size 
after  severance  from  the  tree.'"  Also. 
FDOC  regulation  20-62.002  defines 
wholesomeness  as  fruit  free  from  r(Jt. 
decay,  sponginess.  unsoundness. 


leakage,  staleness.  or  other  conditions 
showing  physical  defects  of  the  fruit.  By 
definition,  this  fruit  is  handled  by  the 
orower  and  bypasses  normal  handler 
operations.  Prior  to  this  change,  all  tree 
run  citrus  had  to  meet  all  requirements 
of  the  marketing  order,  as  well  as  .State 
of  Florida  Statutes  and  Florida 
Department  of  Citrus  regulations.  Even 
with  thi>  (  hange.  tree  run  citrus  must 
contiiuie  to  meet  applicable  State  of 
Fhjrida  Statutes  and  Florida  Department 
of  Citrus  r^^gulatlons.  including 
inspection  drowers  will  be  able  to  pick, 
box.  and  ship  directly  to  buyers,  and 
avoid  the  costs  incurred  when  citrus  is 
h.indjed  by  packinghouses.  ^ 

()\cr  the  past  few  years,  small 
producers  of  Florida  citrus  have 
expressed  concerns  regarding  problems 
incurred  when  selling  their  citrus. 
These  cone  erns  include  costs,  returns, 
and  available  markets  These  problems, 
along  with  market  conditions,  have 
driven  a  fair  number  of  citrus  growers 
and  haniilers  out  of  the  citrus  industry. 
These  concerns  have  been  discussed  at 
committee  meetings,  as  well  as  meetings 
of  other  industry  groups. 

Some  small  growers  have  stated  they 
have  had  diffi(  ultv  getting 
packinghouses  tr)  pack  their  fruit.  There 
is  limited  demand  for  certain  varieties 
of  citrus  produced.  In  some  cases, 
supply  exceeds  demand  in  the  standard 
markets.  According  to  committee  data. 
over  the  past  Five  years,  fresh  grapefruit 
sales  have  dropped  25  percent  and  fresh 
orange  shipments  are  down  11  percent. 
In  some  cases,  varieties  may  be  out  of 
favor  with  handlers  and  consumers,  or 
there  may  be  a  glut  on  the  market  of  a 
particular  variety  of  fniit.  As  a  result, 
packinghouses  do  not  wish  to  become 
over  stocked  with  fruit  which  is  difficult 
to  market  and.  therefore,  will  not  pack 
less  popular  minor  \arieties  of  fruit  or 
fruit  that  is  in  oversupplv 
Packinghouses  do  not  want  to  pack 
what  they  cannot  sell.  These  factors 
have  caused  wholesome  fruit  to  be 
shipped  to  processing  plants  or  left  on 
the  tree. 

The  costs  of  growing  for  the  fresh 
market  have  been  increasing,  while,  in 
many  cases  tht;  return'^  to  the  grower 
have  been  decreasing.  The  cost  of 
picking,  packing,  and  hauling,  and 
associated  handling  costs  for  fruit  going 
to  the  fresh  market,  is  sometimes  greater 
than  the  grower's  return  on  the  fruit. 
The  costs  associated  with  growing  for 
the  fresh  market  are  greater  than  the 
costs  for  growing  for  the  processed 
market. 

When  citrus  cannot  be  sold  into  the 
fresh  market,  it  can  be  sold  to  the 
processing  plants.  However,  the  prices 
received  are  considerably  lower.  For 


example,  during  the  last  Five  years,  only 
the  1999-2000  season  produced  on-tree 
returns  for  processed  red  seedless 
grapefruit  that  exceeded  one  dollar  per 
box.  Over  the  period  from  1977  through 
2000.  the  differential  between  fresh 
prices  and  processed  prices  has 
averaged  53.55  per  box.  The  average  on- 
tree  price  for  processed  Florida  oranges 
during  the  2000-01  season  was  S2.72 
compared  to  $4.25  for  fresh  oranges. 

In  some  cases,  where  the  cost  of 
harvesting  citrus  exceeds  the  returns  to 
the  grower  or  the  grower  cannot  find  a 
buyer  for  the  fruit,  economic 
abandonment  can  occur.  According  to 
information  from  the  National 
Agricultural  Statistics  Service,  the 
se'^asons  of  1995-96.  1996-97.  1997-98. 
and  2000-01  had  an  average  economic 
abandonment  of  two  million  boxes  or 
more  of  red  seedless  grapefruit  alone. 

Consequently,  growers  are  looking  for 
other  outlets  to  move  their  fruit  in  an 
effort  to  increase  returns.  Several 
growers  at  the  meeting  stated 
regulations  imposed  on  the  citrus 
industry  have  made  it  difficult  for  them 
to  ship  homegrown  fruit  into  interstate 
1  >arkets.  Some  growers  believe 
secondary  markets  exist  which  are  not 
currently  being  supplied  that  would 
provide  them  an  additional  outlet  to  sell 
their  citrus.  They  friink  niche  markets 
exist  that  could  be  profitable  if  they 
were  given  the  opportunity  to  reach 
them  They  believe  they  can  ship 
quality  fruit  directly  to  out-of-state 
markets  and  that  it  would  be  well 
received. 

Growers  want  the  opportunity  to 
pursue  those  niche  markets.  These 
growers  contend  tree  run  citrus  does  not 
need  a  minimum  grade  and  size  to  be 
marketable,  and  that  they  can  supply 
quality  fruit  to  secondary  markets  not 
served  by  packed  fruit.  However,  they 
believe  to  do  it  profitably,  they  need  to 
bypass  the  normal  handler  operations 
and  the  associated  costs. 

The  committee  listened  to  the 
concerns  of  these  small  growers  and  the 
problems  they  have  encountered.  In  an 
effort  to  allow  these  growers  to  pursue 
these  niche  markets,  the  committee, 
which  ccmsists  of  growers  and  handlers, 
unanimously  voted  to  allow  a  minimum 
quantity  of  citrus  to  be  shipped  exempt 
from  the  grade,  size,  and  assessment 
regulations.  The  committee 
recommended  growers  be  allowed  to 
ship  up  to  150  1 '  .  bushel  boxes  of  each 
variety,  per  shipment,  from  their  own 
groves,  with  total  shipments  for  the 
season  not  to  exceed  1,500  boxes  per 
variety. 

Throughout  industry  discussions, 
many  different  combinations  of  varieties 
and  shipment  totals  were  discussed.  In 
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making  this  recoininendation,  the 
committee  determined  that  150  boxes  of 
each  variety  per  shipment  will  allow  the 
grower  to  ship  a  sufficient  amount  of 
fruit  to  make  the  exemption  cost 
effective  and  yet  not  allow  too  much 
fruit  to  enter  market  channels  exempt 
from  marketing  order  requirements.  The 
committee  believes  this  level  of  volume 
will  help  keep  this  fruit  in  non- 
competitive outlets. 

The  conmiittee  believes  this  tree  run 
fruit  will  be  sold  primarily  to  non- 
competitive, niche  markets,  such  as 
farmers'  markets,  flea  markets,  roadside 
stands,  and  similar  outlets  and  will  not 
compete  with  non-exempt  fruit  shipped 
under  the  order.  Fruit  is  sold  in  similar 
markets  within  the  state,  and  such 
markets  have  been  successful.  This 
change  allows  growers  to  sell  directly  to 
similar  markets  outside  of  the  state  "The 
committee  believes  this  action  will 
allow  the  industry  to  service  more  non- 
traditional  markets  and  that  this  may  be 
a  way  to  increase  fresh  market 
shipments  and  develop  new  markets. 
Granting  this  exemption  will  allow 
growers  to  supply  markets  that  might 
not  otherwise  be  supplied.  Some 
members  expect  that  this  tree  run  or 
grove  fresh  firuit  may  create  greater 
consumer  interest  in  fresh  citrus  fruit. 

Under  this  provision,  the  grower  is 
required  to  apply  to  the  committee,  on 
a  '  'Grower  Tree  Run  Certificate 
Application"  form  provided  by  the 
committee,  for  an  exemption  to  ship  tree 
run  citrus  fruit  to  interstate  markets.  On 
this  form,  the  grower  must  provide  the 
committee  with  their  name;  address: 
phone  number;  legal  description  of  the 
grove;  variety  of  citrus  to  be  shipped; 
and  the  approximate  number  of  boxes 
produced  on  the  specified  grove.  The 
grower  must  also  certify  that  the  fruit  to 
be  handled  comes  from  the  grove  owned 
by  the  grower  applicant.  The  grower 
will  report  to  the  committee  the  actual 
number  of  boxes  per  variety  shipped 
under  the  exemption  on  the  shipment 
form  discussed  below. 

The  Grower  Tree  Run  Certificate 
Application  form  will  be  submitted  to 
the  committee  manager.  The  manager 
will  review  the  application  for 
completeness  and  accuracy.  The 
manager  will  also  verify  the  information 
provided.  After  the  application  has  been 
reviewed,  the  manager  will  notify  the 
grower  applicant  in  writing  whether  the 
application  is  approved  or  denied. 

Once  the  grower  has  received 
approval  for  their  application  for 
exemption  and  begins  shipping  fruit,  a 
"Report  of  Shipments  Under  Grower 
Tree  Run  Certificate"  form,  also 
provided  by  the  committee,  must  be 
completed  for  each  shipment.  On  this 


form,  the  grower  will  provide  the 
location  of  the  grove,  the  amount  of  fruit 
shipped,  the  shipping  date,  and  the  type 
of  transportation  used  to  ship  the  fruit, 
along  with  the  vehicle  license  number. 
The  grower  must  supply  the  Road  Guard 
Station  with  a  copy  of  the  grower 
certificate  report  for  each  shipment,  and 
provide  a  copy  of  the  report  to  the 
committee.  This  report  will  enable  the 
committee  to  maintain  compliance  and 
gather  data,  which  will  be  used  to 
determine  the  effectiveness  of  the 
exemption.  Failure  to  comply  with  these 
requirements  may  result  in  the 
cancellation  of  a  grower's  certificate. 

The  FDOC  defines  tree  run  grade  and 
wholesomeness  of  citrus  fruit.  This  fruit 
is  handled  by  the  grower  and  bypasses 
normal  handler  operations.  Even  with 
the  change  to  the  provisions  under  the 
order,  tree  run  citrus  must  still  meet  the 
requirements  of  the  State  of  Florida 
Statutes  and  FDOC  regulations, 
including  inspection.  Consequently, 
growers  will  continue  to  need  to  have 
the  fruit  inspected  to  meet  current  State 
requirements. 

This  exemption  will  be  effective  for 
the  current  season,  beginning  with  the 
effective  date  of  this  rule,  and  ending 
July  1.  2003,  only.  The  committee 
determined  that  offering  the  exemption 
for  one  season  will  provide  sufficient 
information  on  how  the  fruit  shipped 
under  the  exemption  was  received  on 
the  market.  It  will  also  indicate  whether 
or  not  other  markets  exist  that  packed 
fruit  is  not  currently  supplying,  where 
these  markets  are  located,  and 
approximately  how  much  fruit  can  be 
sold  in  such  markets.  It  will  also 
indicate  the  number  of  growers 
interested  in  utilizing  the  exemption 
and  the  volume  of  citrus  shipped  under 
the  exemption.  In  addition,  it  will 
provide  the  committee  with  information 
regarding  any  potential  impact  on 
competitive  outlets.  The  committee  will 
also  have  information  available 
regarding  any  compliance  issues  not 
previously  discussed.  At  the  end  of  the 
season,  the  committee  will  review  all 
available  information  and  decide 
whether  the  exemption  should  be 
continued.  ' 

This  rule  does  not  affect  the  provision 
that  handlers  may  ship  up  to  15 
standard  packed  cartons  (12  bushels)  of 
fruit  per  day  exempt  from  regulatory 
requirements.  Fruit  shipped  in  gift 
packages  that  are  individually 
addressed  and  not  for  resale,  and  fruit 
shipped  for  animal  feed  are  also  exempt 
from  handling  requirements  under 
specific  conditions.  Also,  fruit  shipped 
to  commercial  processors  for  conversion 
into  carmed  or  frozen  products  or  into 


a  beverage  base  are  not  subject  to  the 
handling  requirements  under  the  order. 

Section  8e  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  citrus, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order.  Therefore,  no  change  is  necessary 
in  the  citrus  import  regulations  as  a 
result  of  this  action. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  11.000 
producers  of  Florida  citrus  in  the 
production  area  and  approximately  80 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121 .201)  as  those  having  annual  receipts 
less  than  S750.000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  S5. 000. 000, 

Based  on  industry  and  committee 
data,  the  av^erage  annual  f,o,b,  price  for 
fresh  Florida  citrus  during  the  2000-01 
season  was  approximately  S8,10  per  ""   - 
bushel  carton  for  all  shipments,  and  the 
total  fresh  shipments  for  the  2000-01 
season  are  estimated  at  53,5  million  ""/s- 
bushel  cartons  of  Florida  citrus. 
Approximately  50  percent  of  the 
handlers  handled  93  percent  of  Florida 
citrus  shipments.  Using  information 
provided  by  the  committee,  about  60 
percent  of  citrus  handlers  could  be 
considered  small  businesses  under  the 
SBA  definition.  Although  specific  data 
is  unavailable,  the  Department  believes 
that  the  majority  of  Florida  citrus 
producers  may  be  classified  as  small 
entities. 

This  rule  adds  a  §  905.149  to  the  rules 
and  regulations  under  the  order  to 
exempt  shipments  of  small  quantities  of 


62316 


Federal  Reuister    \'ol.  67,  No.  194 /Monday.  October  7.  2002 /Rules  and  Regulations 


tree  run  citrus  from  the  grado,  size,  and 
assessment  requirements  of  the  order 
This  action  allows  growers  to  ship  150 
1  '  .  bushel  boxes  per  variety,  per 
shipment,  of  their  own  tree  run  citrus 
free  from  marketing  order  rngulatit)ns 
into  mterstate  markets.  Total  shipments 
cannot  exceed  1 .500  boxes  per  variety 
for  the  season  per  individual  grower. 
This  change  is  effective  for  the  2002-03 
season  only  The  committee  believes 
this  actum  mav  be  a  way  to  increase 
hesh  market  shipments,  develop  new 
markets,  and  improve  grower  returns. 
Authoritv  for  this  action  is  provided  in 
«?q05. 80(e). 

According  to  a  recent  study  by  the 
University  ()f  Florida — Institute  of  Food 
and  Agricultural  Sciences,  production 
.  osts  for  the  2001-02  season  ranged 
from  Si. 71  per  box  for  processed 
oranges  to  S2.41  per  box  for  grapefruit 
grown  for  the  fresh  market.  The  average 
packing  charge  for  oranges  is 
approximately  S6.50  per  box.  for 
grapefruit  the  charge  is  approximately 
S5.75  per  box.  and  for  tangerines  the 
charge  can  be  as  high  as  S9  per  box  In 
a  time  when  grower  returns  are  weak, 
sending  fruit  to  a  packinghouse  can  be 
cost  prohibitive,  especially  for  the  small 
grower  This  rule  may  provide  an 
additional  outlet  for  fruit  that  might 
(itherwise  be  forced  into  the  processing 
market  or  left  on  the  tree  altogether. 

This  rule  will  not  impose  any 
addificmal  co.sts  on  the  grower.  This  rule 
has  the  opposite  effect,  reducing  the 
costs  associated  with  having  fruit 
handled  by  a  packinghouse  This  rule 
will  enable  growers  to  ship  their  tree 
run  citrus  free  from  grade,  size,  and 
assessment  requirements  under  the 
order.  This  action  will  allow  growers  to 
ship  minimum  quantities  of  their  citrus 
directly  into  interstate  commerce 
exempt  from  som^  order  requirements 
and  their  related  costs.  With  this  action 
growers  will  be  able  to  reduce  handling 
costs  and  use  those  savings  toward 
developing  additional  markets.  This 
will  benefit  all  growers  regardless  of 
size  but  it  is  expected  to  have  a 
particular  benefit  for  the  small  grower. 

The  committee  considered  several 
alternatives  to  this  action,  including 
making  no  change  to  the  current 
regulations.  The  committee  believed 
that  some  change  was  necessary-  to  help 
Florida  citrus  growers  The  committee 
considered  allowing  growers  to  ship 
unlimited  quantities  of  any  grower's 
citrus.  This  option  was  rejected  because 
itwould  have  caused  market  disruption 
and  compliance  problems,  as  growers 
could  become  shippers  for  other 
growers  It  would  have  also  made  it 
more  difficult  to  keep  this  fruit  in 
noncompetitive  outlets.  Other 


alttTiuitives  considered  ucre  increasing 
the  number  of  boxes  available  to  bf 
shipped  per  load,  and  incrcasum  the 
number  of  boxe^^  available  to  be  shi[)p(Ml 
per  season.  Thf-sf  i)|itions  were  alsn 
rejected  amid  (  oiu  eras  that  too  much 
fruit  could  be  >bippi'd  and  find  its  wav 
into  the  competitive  markets. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  ibis  rule  .As  with  all 
Federal  marketing  order  programs. 
reports  and  forms  are  periodically 
reviewed  to  n-diii  e  information 
requirements  <iiid  duplication  bv 
industry  and  public  sector  agent  itvs. 

Further,  the  committee's  meeting  was 
widely  publicized  throughout  the  citrus 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  committee  deliberations. 
Like  all  committee  meetings,  the  May 
22.  2002.  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small. 
were  able  to  express  their  views  on  this 
issue 

.\lso.  the  committen  has  a  number  of 
appointed  subc  ommittees  to  review 
certain  issues  and  make 
recommendations  to  the  committee.  A 
subcommittet-  met  May  21.  2002.  and 
discussed  the  tree  run  issue  in  detail. 
That  meeting  was  also  a  public  meeting 
and  both  large  and  small  entities  were 
able  to  participate  and  express  their 
views,  Finally,  interested  persons  are 
invited  to  submit  information  on  the 
regulatory  and  informatnmal  impacts  of 
this  actum  on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewecl  at:  http://\^^^^\.oms  usda.gov/ 
iv/mocib  html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  prmimisK  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

This  action  requires  two  additional 
forms.  These  information  collection 
requirements  are  discussed  in  the 
following  section. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  .\c\  of  1995  (44  U.S.C. 
Chapter  .15).  this  notice  announces  that 
AMS  is  requesting  emergency  approval 
for  a  new  information  colle<:tion  request 
for  Oranges.  Cirapi^fruit.  Tangerines,  and 
Tangelos  Crown  in  Florida.  Marketing 
Order  No.  905.  The  emergency  request 
is  necessary  because  insufficient  time  is 
available  to  follow  normal  clearance 
procedures. 

Title:  Oranges,  Grapefruit.  Tangerines, 
and  Tangelos  Grown  in  Florida. 
Marketing  Order  No.  905. 
OMB  S'umher:  0581-NE\V. 


Tvpe  of  Request:  New  collection. 
Afa.sfrncf  The  information  collection 
recjuirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Ac:t.  to  provide  the  respondents  the  type 
of  sen  ice  they  request,  and  to 
administer  the  Florida  citrus  marketing 
order  program,  which  has  been 
operating  since  1939^. 

On  May  22.  2002.  the  committee 
unanimously  recimimended  revising  the 
orders  .ulniinistrative  rules  and 
regulations  to  exempt  a  small  volume  of 
a  growers  tree  run  fruit  from  certain 
order  requirements  and  to  require 
producers  to  apply  to  the  committee  for 
such  an  exemption  and  to  report  to  the 
committee  information  on  their 
shipments  under  the  exemption.  This 
information  will  be  reported  on  two 
new  committee  forms.  Form  (.'.AC  401. 
Grnner  Tree  Run  Ortifuati' 
Application,  is  used  bv  growers  to  apply 
for  an  exemption  tn  ship  their  own  tree 
run  Florida  citrus  truit  during  the 
season.  Form  C AC  402.  Report  of 
Shipments  I  'nder  (irnwer  Tree  Run 
Certificate,  is  used  b\  growers  to  inform 
the  fMiininittee  ot  their  tree  run 
shipini'nts  during  the  regulation  period. 

The  new  reports  are  needed  so  the 
committee  can  collect  iniormation  on 
the  number  of  growers  shipping  their 
own  tree  run  Florida  i  itrus  fruit  into 
interstate  commen  e  during  the 
regulation  period,  and  iniormation  on 
the  vtiluine  n\  tree  run  fruit  shipped. 
The  <:i>niniitte.>  will  evalu.ite  this 
information  and  determine  whether  a 
grower  is  in  compliance  with  the 
regulation.  Those  reports  will  ensure 
compliance  with  the  regulations  and 
assist  the  committee  and  the  I'SDA  with 
oversight  and  [ilanning. 

The  information  collected  is  used 
only  by  authorized  re[)resentatives  of 
L:SD.\.  including  .\MS.  Fruit  and 
Vegftahle  Programs  regional  and 
heailquarters  staff,  and  authorized 
committee  employees.  .Authorized 
committee  employees  will  be  the 
primary  users  of  the  information  and 
.AMS  would  be  the  secondary  user 

The  request  for  approval  of  the  new 
information  collections  under  the  order 
is  as  follows: 

C'.-AC'  401.  (',r(n\er  Tree  Run  Ortiticate 
Application 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  Growers  applying  to 
ship  their  own  tree  run  Florida  citrus 
fruit  during  the  2002-03  season. 

Estimated  \'umber  of  Respondents: 
45. 
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Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.74  hours. 

CAC  402,  Report  of  Shipments  Under 
Grower  Tree  Run  Certificate 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  Growers  who  handle 
their  own  tree  run  Florida  citrus  fruit 
during  the  regulation  period. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  11.21  hours. 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  should  reference  OMB  No. 
0581-NEW  and  the  Florida  citrus 
marketing  order,  and  be  sent  to  USDA 
in  care  of  the  Docket  Clerk  at  the 
previously  mentioned  address.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record.  As 
mentioned  before,  because  there  is 
insufficient  time  for  a  normal  clearance 
procedure  and  prompt  implementation 
is  needed,  AMS  is  seeking  emergency 
approval  from  OMB  for  the  use  of  the 
two  new  forms  for  the  2002-03 
regulation  period.  Upon  OMB  approval, 
the  forms  will  be  merged  with  the  forms 
currently  approved  under  OMB  No. 
0581-0189.  "Generic  OMB  Fruit  Crops.  " 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

In  addition  to  this  change  in  the 
information  collection  burden,  this  rule 


exempts  grower  owned,  tree  run. 
Florida  citrus  fruit  from  some  of  the 
rules  and  regulations  under  the  order. 
Any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendation,  and  other 
information,  it  is  found  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  L  .S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessar.'. 
and  contrary  to  the  public  interest  to 
give  preliminary'  notice  prior  to  putting 
this  rule  into  effect  and  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register. 
This  rule  needs  to  be  in  place  as  soon 
as  possible  to  cover  as  many  shipments 
during  the  2002-03  season  as  possible. 
Also,  growers  need  to  know  thev  are 
free  to  market  their  citrus  under  these 
exemption  procedures.  In  addition,  this 
issue  has  been  widely  discussed  at 
various  industry-  and  association 
meetings,  and  the  committee  has  kept 
the  industn,'  well  informed.  Interested 
persons  have  had  time  to  determine  and 
express  their  positions.  Further,  growers 
ancThandlers  are  aware  of  this  rule, 
which  was  recommended  at  public 
meetings.  Also,  a  60-day  comment 
period  is  provided  for  in  this  rule. 

List  of  Subjects  in  7  CFR  Part  905 

Oranges,  Grapefruit,  Tangerines. 
Tangelos,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES,  GRAPEFRUfT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §905.149  is  added  to  read 
as  follows: 

§905.149    Procedure  for  permitting 
growers  to  ship  tree  run  citrus  fruit. 

(a)  Tree  run  citrus  fruit.  Tree  run 
citrus  fruit  as  referenced  in  this  section 
is  defined  in  the  Florida  Department  of 
Citrus  (FDOC)  regulation  20-35.006. 
which  specifies  that  "Tree  run  grade  is 
that  grade  of  naturally  occurring  sound 
and  wholesome  citrus  fruit  which  has 
not  been  separated  either  as  to  grade  or 
size  after  severance  from  the  tree." 


Wholesomeness  is  as  defined  in  FDOC 
regulation  20-62.002.  The  tree  run 
citrus  fruit  shipped  under  this  provision 
also  must  be  from  the  applying  growers 
own  grove. 

(b)  Application.  A  grower  shall  apply 
to  ship  tree  run  fruit  using  a  Grower 
Tree  Run  Ci?rtificate  .Applicaticm. 
furnished  bv  the  committee.  Such 
application  shall  contain,  but  not  be 
limited  to:  the  name,  address,  and 
phone  number  of  the  grower;  legal 
description  of  the  grove(sj  fr(jm  which 
citrus  will  be  shipped:  \ariety  of  citrus 
produced  on  the  identified  grove(s): 
approximate  number  of  boxes  produced 
on  the  identified  grovels):  and  a 
certification  to  the  U.S.  Department  of 
Agriculture  and  to  the  committee  as  to 
the  truthfulness  of  the  information 
shown  thereon:  and  any  other 
appropriate  information  or  documents 
deemed  necessary  by  the  committee  or 
its  duly  authorized  agents. 

(c)  Approval.  The  committee  or  its 
duly  authorized  agents  shall  give 
prompt  consideration  to  each 
application  for  a  Grower  Tree  Run 
Certificate.  Approval  of  an  application 
will  be  based  upon  a  determination  as 
to  whether  the  information  contained 
therein  and  on  whether  other 
information  available  to  the  committee 
supports  an  application's  approval. 
Approval  of  an  application  shall  be 
evidenced  by  the  issuance  of  a  Grower 
Tree  Run  Certificate  to  the  applicant. 
Each  certificate  shall  expire  at  the  end 
of  the  fiscal  period. 

(d)  Suspension  or  denial  of  a  Grower 
Tree  Run  Certificate.  The  committee 
may  investigate  the  handling  of  tree  run 
shipments  under _a  Grower  Tree  Run 
Certificate  to  determine  whether 
growers  are  complying  with  the 
requirements  and  regulations  applicable 
to  such  certificates.  Whenever  the 
committee  finds  that  a  grower  is  failing 
to  comply  with  the  requirements  and 
regulations  applicable  to  such 
certificates,  the  Grower  Tree  Run 
Certificate  issued  to  such  grower  may  be 
suspended  or,  in  the  case  of  an 
application  for  the  issuance  of  an  initial 
Grower  Tree  Run  Certificate,  may  be 
denied.  Such  suspension  of  a  certificate 
shall  be  for  a  reasonable  period  of  time 
as  determined  by  the  committee,  but  in 
no  event  shall  it  extend  beyond  |uly  31. 
2003.  In  the  case  of  the  denial  of  an 
application  for  the  issuance  of  an  initial 
certificate,  such  certificate  shall  be 
denied  until  the  applicant  comes  into 
compliance  with  the  requirements  and 
regulations  applicable  to  such 
certificates.  Prior  to  suspending  or 
denying  an  application  for  a  Grower 
Tree  Run  Certificate,  the  committee 
shall  give  the  grower  reasonable 
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advance  notice  m  writing  of  its 
intention  and  the  facts  and  reasons 
therefor,  and  afford  the  grower  an 
oppurtunitv.  either  orally  or  in  writing, 
to  present  opposing  facts  and  reasons. 
The  grower  shall  he  informed  of  the 
committee's  determindtion  in  writing 
and  in  a  timely  manner 

(e)  To  qualify'  for  a  Grower  Tree  Run 
Certificate,  each  such  grower  must 
notify  the  committee  prigr  to  the  first 
shipment  of  tree  run  Florida  citrus  fruit 
of  the  growers  intent  to  ship  such 
citrus,  submit  an  application  on  forms 
supplied  by  the  c;ommittee.  and  agree  to 
other  requirements  as  set  forth  in  this 
section  with  respect  to  such  shipments 

(f)  The  handling  of  tree  run  citrus 
under  a  Grower  Tree  Run  Certificate 
shall  be  exempt  from  the  provisions  of 
§t}  905.52  and  905  53  and  the 
regulations  issued  thereunder,  under  the 
following  conditions: 

(1)  A  grower  may  only  ship  up  to  150 
1-Vii  bushel  boxes  per  variety,  per 
shipment 

(2)  A  grower  may  only  ship  up  to 
1.500  boxes  per  variety  per  season. 

(3)  This  rule  is  applicable  for  the 
2002-03  season  only.  Each  grower 
certificate  shall  expire  Julv  31,  2003 

14)  Each  grower  shall  apply  to  the 
Citrus  Administrative  Committt>e  and 
receive  a  Grower  Tree  Run  (Certificate 
prior  to  shipping  their  own  tree  run 
Florida  citrus  fruit. 

(5)  Each  grower  of  citrus  shipping 
under  a  Grower  Tree  Run  Certificate 
shall  supply  the  cunimittee  with  reports 
on  each  shipment  as  requested  by  the 
committee,  on  forms  supplied  by  the 
committee,  providing  the  following 
information:  The  name  and  address  of 
the  grower,  along  with  the  grower's 
Grower  Tree  Run  Certificate  number; 
the  legal  description  of  the  grove;  the 
varietv  and  amount  of  citrus  shipped; 
the  date  the  huit  was  shipped;  and  the 
truck/trailer  license  number.  A  copy  of 
the  form  will  be  completed  for  each 
shipment  One  copy  of  the  report  will  be 
forwarded  by  the  grower  to  the 
committee  office  within  10  days  after 
such  shipment,  and  one  copy  of  the 
report  will  accompany  each  shipment 
and  be  given  to  the  Road  Guard  Station. 

Dated:  October  1.  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Senice 
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DEPARTMENT  OF  AGRICULTURE 
Agricuttura!  Marketing  Service 

7  CFR  Part  906 

[Docket  No.  FV02-906-1  IFR] 

Oranges  and  Grapefruit  Grown  in 
Lower  Rio  Grande  Valley  in  Texas; 
Decreased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  decreases  the 
assessment  rate  established  for  the 
Texas  Valley  Citrus  Committee 
(C.ommittee)  for  the  2002-03  and 
subsequent  fiscal  periods  from  SO. 12  to 
SOI  1  per  "  lo-bushel  carton  of  oranges 
and  grapefruit  handled.  The  Committee 
locally  administers  the  marketing  order 
which  regulates  the  handling  of  oranges 
and  grapefruit  grown  in  the  Lower  Rio 
Grande  Vallev  in  Texas,  Authorization 
to  assess  orange  and  grapefruit  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessarv  to  administer  the  program. 
The  fiscal  period  began  .August  1  and 
ends  lulv  31.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated." 
DATES:  Effective  October  8.  2002. 
(  liniments  received  by  December  6, 
21)02  will  be  considered  prior  to 
issu,.n(  f  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  (Comments  must  be 
sent  to  the  Docket  Clerk.  Marketing 
Order  .Xdministration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1400 
hu'lependence  Avenue  SW..  STOP  0237. 
W.ishington.  DC  20250-0237;  Fa.x;  (202) 
720-H93H.  or  e-mail: 
nuxib  dockt'tclprhfiusdagnv.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http//^\^\■^\•i]ms  ustia.gov/fv/moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.'liiuia  G  (iarza.  Regional  Manager. 
Ml  .Mien  Marketing  Field  (Office. 
Marketing  Order  Administration 
Brani:h.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1313  E.  Hackberry . 
McAllen.  TX  78501;  telephone:  (956) 
682-2833. Fax: (956)  682-5942; or 
Cieorge  Kelhart.  Technical  Advisor. 
Marketing  (Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  1400  Independence 


Avenue  SVV..  STOP  0237,  Washington, 
DC  20250-0237:  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW..  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
Jav.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  906.  as  amended  (7  CFR 
part  906).  regulating  the  handling  of 
oranges  and  grapefruit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas, 
hereinafter  referred  to  as  ihe  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act."' 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  orange  and  grapefruit  handlers 
in  the  Lower  Rio  Grande  Valley  in  Texas 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  oranges  and 
grapefruit  beginning  on  August  1.  2002, 
and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws. 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  anv  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 
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This  rule  decreases  the  assessment 
rate  established  for  the  Conimittee  for 
the  2002-03  and  subsequent  fiscal 
periods  from  $0.12  to  $0.11  per  Vio- 
bushel  carton  of  oranges  and  grapefruit. 

The  Texas  orange  and  grapefruit 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of 
USDA,  to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  Texas 
oranges  and  grapefruit.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1999-2000  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  emd  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Conunittee  or  other 
information  available  to  USDA. 

The  Committee  met  on  May  30,  2002, 
and  unanimously  recommended  2002- 
03  expenditures  of  $1,226,022  and  an 
assessment  rate  of  $0.12  per  ^/lo-bushel 
carton  of  oranges  and  grapefruit.  The 
Conmiittee  met  again  on  August  28, 
2002,  and  reconmiended  a  decreased 
assessment  rate  of  $0.11,  with  no  change 
to  the  previously  approved  budget  of 
51,226,022.  Thirteen  of  the  14 
Committee  members  and  alternates 
acting  as  members  voted  in  support  of 
the  $0.11  per  Vio-bushel  carton 
decrease.  One  Committee  member  voted 
against  the  decrease.  In  comparison,  last 
year's  budgeted  expenditures  were 
$1,236,777.  The  assessment  rate  of  SO.  11 
is  $0.01  lower  than  the  rate  currently  in 
effect.  The  Committee  voted  to  reduce 
the  assessment  rate  after  determining 
that  its  reserve  fund  was  higher  than 
they  believed  necessary,  and  to  lower 
handler  assessment  costs  for  2002-03  by 
$100,000. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2002-03  fiscal  period  include  $810,500 
for  advertising,  $179,000  for  the 
Mexican  Fruit  Fly  program,  $107,845  for 
management  and  administration  of  the 
program,  and  $74,777  for  compliance. 
Budgeted  expenses  for  these  items  in 
2001-02  were  $810,500,  $197,000, 
$104,500,  and  S7A,777,  respectively. 


The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  "Texas  oranges  and 
grapefruit.  Texas  orange  and  grapefruit 
shipments  for  the  year  are  estimated  at 
10  million  ^/n)-bushel  cartons,  which 
should  provide  $1,100,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$274,041)  will  be  kept  within  the 
maximum  of  one  fiscal  period's 
expenses  permitted  by  the  order 
(§906.35), 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information.  ^ 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  nscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committees  2002-03  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and.  as  appropriate,  approved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 


There  are  approximately  410 
producers  of  oranges  and  grapefruit  in 
the  production  area  and  approximately 
15  handlers  subject  to  regulation  under 
the  marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  Texas  citrus  industry 
profile  shows  that  6  of  the  15  handlers 
(40  percent)  shipped  over  651,042  vio- 
bushel  cartons  of  oranges  and  grapefruit. 
Using  an  average  f  o.b.  price  of  S7.68  per 
'  H)-bushel  carton,  these  handlers  could 
be  considered  large  businesses  under 
SBA's  definition,  and  the  remaining  9 
handlers  (60  percent)  could  be 
considered  small  businesses.  Of  the 
approximately  410  producers  within  the 
production  area,  few  have  sufficient 
acreage  to  generate  sales  in  excess  of 
$750,000.  Thus,  the  majority  of  handlers 
and  producers  of  Texas  oranges  and 
grapefruit  may  be  classified  as  small 
entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2002-03 
and  subsequent  fiscal  periods  from 
SO. 12  to  SO. 11  per  '  n.-bushel  carton  of 
oranges  and  grapefruit.  The  Committee 
recommended  2002-03  expenditures  of 
Si. 226.022  and  an  assessment  rate  of 
$0.11  per  "  i(.-bushel  carton  of  oranges 
and  grapefruit.  The  recommended 
assessment  rate  of  SO.  11  is  SO. 01  lower 
than  the  current  rate.  The  quantity  of 
assessable  onmges  and  grapefruit  for  the 
2002-03  fisca:  year  is  estimated  at  10 
million  cartons.  Income  derived  from 
handler  assessments,  along  with  interest 
income  and  funds  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2002-03  fiscal  period  include  S810.500 
for  advertising.  SI  79.000  for  the 
Mexican  Fruit  Fly  program.  S107.845  for 
management  and  administration  of  the 
program,  and  S74.777  for  compliance. 
Budgeted  expenses  for  these  items  in 
2001-02  were  S810.500.  S197.000. 
S104.500.  and  S74.777.  respectively. 

The  Committee  recommended  the 

50. 11  assessment  rate  to  lower  its 
operating  reserve  to  Si  71 .249.  With  a 

50. 12  assessment  rate,  the  Committee 
projected  its  reser\'e  on  luly  31.  2003.  to 
be  $271,249.  and  it  thought  that  was 
higher  than  needed  to  administer  the 
program.  It  also  recommended  the 
reduced  rate  to  lower  handler 
assessments  bv  SI 00.000  during  2002- 
03. 
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The  Committee  reviewed  and 
undnimuuslv  recommended  2002-03 
expenditures  of  31,226,022.  which 
included  d  decrease  in  the  Mexican 
Fruit  nv  program  and  an  increase  in  the 
management  and  administration  of  the 
program.  Budgeted  expenses  for  the 
advertising  program  and  the  compliance 
program  remained  the  same  as  last  vear. 
In  arriving  at  the  budget,  the  Committee 
considered  information  from  various 
sources,  including  the  Executive 
Committee  The  Committee  considered 
leaving  the  established  higher 
assessment  rate  unchanged   However,  it 
concluded  that  the  reserves  currently 
held  bv  the  Clommittee  are  higher  than 
the  Committee  needs  to  administer  the 
f)r()gram. 

The  proposed  assessment  rate  of  SO.  11 
per     in-bushel  carton  of  assessable 
oranges  and  grapefruit  was  determined 
bv  dividing  the  total  budget  bv  the  10 
million     i^i-bushel  cartons  of  oranges 
and  grapefruit  estimated  for  the  2002-0:? 
fiscal  period.  The  SO.  11  rate  will 
provide  SI.  100. 000  in  assessment 
in((ime  The  additional  5126,022  to 
fund  the  Committees  estimated 
expenses  will  come  from  the 
Committee's  reserve,  a  refund  of  an 
overpayment  from  the  Mexican  Fruit 
Flv  program,  and  interest  income. 

.•\  review  of  historical  information 
(October  1998  through  Mav  2002)  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  packinghouse  door  price  for  the 
2002-0  <  fiscal  period  could  range, 
monthly,  from  SI. 65  to  S10.16  per  " m- 
bushel  carton  of  Texas  oranges  and 
ijrapefruit.  depending  upon  the  fruit 
\ariety.  size,  and  quality  Therefore,  the 
estimated  assessment  revenue  for  the 
2002-03  fiscal  period  as  a  percentage  of 
total  grower  (packinghouse  door) 
revenue  could  range  between  6.67 
percent  and  1  06  percent. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  may  reduce 
the  burden  on  producers.  In  addition, 
the  Committee's  meeting  was  widely 
publicized  throughout  the  Texas  orange 
and  grapefruit  industry  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  August 
28.  2002.  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  im  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatorv" 


and  intornialioiial  impacts  of  this  action 
on  small  husinesses 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Texas  orange 
and  grapefruit  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  /if/p  //umv  ams  laahi.gov/ 
f\/nuxib.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  jay 
Cuerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

.\f1er  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  bv  the  Committee  and  other 
available  intormation.  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
th«jt  it  1^  impracticable,  unnecessary, 
ancl  I  ontrarv  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postjioning  the  effective 
date  of  this  ruli  until  U)  days  after 
publication  m  the  Federal  Register 
because:  (1)  The  2002-03  fiscal  period 
began  on  August  1.  2002.  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  oranges  and  grapefruit 
handled  during  such  fiscal  period;  (2) 
this  action  decreases  the  assessment  rate 
for  assessable  oranges  and  grapefruit 
beginning  with  the  2002-03  fiscal 
period.  (3)  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  m  past  years;  and  (4)  this  interim 
final  rule  provides  a  60-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
■  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements. 

For  thf'  reasons  set  forth  in  the 
preamble.  7  CFR  part  906  is  amended  as 
follows: 


PART  906-ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1   The  authority  citation  for  7  CFR 
part  906  continues  to  rc;ad  as  follows: 

Authority:  7  I'  S.C  t)()l-(.74. 
2.  Section  906.235  is  revised  to  read 
as  follows: 

§906.235    Assessment  rate. 

On  and  after  August  1.  2002,  an 
assessment  rate  of  SO. 11  per  " m-bushel 
carton  is  established  for  oranges  and 
grapefruit  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas. 

Da!r(l:C3(t(iher  1.  2002. 
A.|.  Yates. 
Administrator.  Aiinctilturol  Miirkctini: 

IFK  Due    ()2-2.n42'>  FiU'ci  lU-4-t)2.  HAh  ami 
B(LLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  920 

[Docket  No.  FV02-92O-4  FR] 

Kiwifrult  Grown  in  California; 
Increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

LSD  A. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Kiwifruit  Administrative  Committee 
(Committee)  for  the  2002-03  and 
subsequent  fiscal  periods  from  SO. 03  to 
SO. 045  per  22-pound  volume  fill 
container  or  equivalent-nf  kiwifruit.  The 
Committee  locally  administers  the 
marketing  order  which  regulates  the 
handling  of  kiwifruit  grown  in 
California.  Authorization  to  assess 
kiwifruit  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessar\-  to  administer 
the  program.  The  fiscal  period  began 
August  1  and  ends  luly  31.  The 
assessment  rate  will  remain  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  October  8.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  or  Rose  M. 
Aguavo,  Marketing  Specialist.  California 
Marketing  Field  Office.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  2202 
Monterey  Street.  Suite  102B.  Fresno, 
California  93721:  telephone:  (559)  487- 
5901;  Fax:  (559)  487-5906:  or  George 
Kelhart.  Technical  Advisor,  Marketing 
Order  Administration  Branch.  Fruit  and 
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Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW,  STOP  0237. 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491;  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue  SW,  STOP  0237,  Washington, 
DC  20250-0237:  telephone:  (202)  720- 
2491:  Fax:  (202)  720-8938;  or  e-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
920.  as  amended  (7  CFR  part  920). 
regulating  the  handling  of  kiwifruit 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  kiwifruit  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  kiwifruit 
beginning  on  August  1,  2002,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 


the  2002-03  and  subsequent  fiscal 
periods  from  SO. 03  to  SO. 045  per  22- 
pound  volume  fill  container  or 
equivalent  of  kiwifruit. 

The  California  kiwifruit  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA. 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  of  California  kiwifruit.  They 
are  familiar  with  the  Committee's  needs 
and  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  at  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  2000-01  and  subsequc^nt  fiscal 
periods,  the  Committee  r(x;ommended. 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  a\ailable  to  L'SD.A. 

The  Committee  met  on  July  10.  2002. 
and  unanimously  recommended  2002- 
03  expenditures  of  S80.760  and  an 
assessment  rate  of  SO. 045  per  22-pound 
volume  fill  container  or  equivalent  of 
kiwifruit.  In  comparison,  last  year's 
budgeted  expenditures  were  S78.000. 
The  assessment  rate  of  SO. 045  is  SO. 01 5 
higher  than  the  rate  currently  in  effect. 
The  higher  assessment  rate  is  needed  to 
offset  the  2002-03  increase  in  salaries 
and  vehicle  expenses,  and  to  keep  the 
operating  reserve  at  an  adequate  level. 

The  following  table  compares  major 
budget  expenditures  recommended  by 
the  Committee  for  the  2002-03  and 
2001-02  fiscal  periods: 


Budget  expense  cat- 
egories 


2002-03     2001-02 


Administrative  Staft  & 

Field  Saianes  

855.500 

850.000 

Travel  

5.000 

9.500 

Oftice  Costs/Annual 

Audit  

14.500 

14.500 

Vehicle  Expense  Ac- 

count   

5.760 

4.000 

The  assessment  rate  recommended  by 
the  Committee  was  derived  using  the 
following  formula:  Anticipated 
expenses  (S80.760).  plus  the  desired 
2003  ending  reserve  tS36.287).  minus 
the  2002  beginning  reserve  (S23.979). 
divided  by  the  tcjtal  estimated  2002-03 
shipments  (2.068.182  22-pound  volume 
fill  containers).  This  calculation 
resulted  in  the  SO. 045  assessment  rate. 


This  rate  will  provide  sufficient  funds  to 
meet  the  anticipated  expenses  of 
S80.760  and  result  in  a  luly  2003  ending 
reserve  of  S36.287.  which  is  acceptable 
to  the  Committee.  The  luly  2003  ending 
reserve  funds  (estimated  to  be  S36.287) 
will  be  within  the  maximum  [)ermitted 
by  the  order,  approximately  one  iiscal 
periods  expenses  (t;  920.41). 

The  assessment  rate  established  in 
this  rule  will  continue  in  (^itec  t 
indefinitely  unless  modified, 
suspended,  or  terminated  by  I'SD.A 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will  be 
in  effec:t  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  timers  of  Committee  meetings 
are  available  from  the  Committee  or 
USD.\.  C'cmimittoe  meetings  are  open  to 
the  public  and  interested  persrms  may 
express  their  views  at  these  meetings. 
USDA  will  e\aluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modifi<:ation  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  n<x:essary.  The 
Committee's  2002-03  budget  and  those 
for  subsequent  fiscal  periods  would  be 
re\iewed  and.  as  appro|iriate.  di^proxod 
by  USDA. 

Final  Regulatory  Flexibility  .Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis 

The  purpose  of  the  RF^A  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  tcj  such  actions  in  ordt^r 
that  small  businesses  will  not  be  unduh 
or  disproporticmately  burdened. 
Marketing  orders  issued  jnirsuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientaticjn  and  c:ompatihility. 

There  are  approximately  32fi 
producers  of  kiwifruiJ  in  the  [Muduction 
area  and  approximateh'  .t2  liandlers 
subj(H:t  to  regulation  undc^r  the 
marketing  order.  Small  agric  ultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  C'FR 
121.201)  as  those  ha\ing  annual  receipts 
less  than  S750.000.  and  small 
agricultural  seryic:e  firms  are  defined  as 
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those  u  hii>t'  diuiudl  receipts  are  less 
than  S5.0(H).()()0 

None  nf  thf  52  handlers  subject  to 
ryguldtion  have  aiuuidl  kiwifruit  sales  of 
at  least  S5.000.000.  Two  of  the  326 
producers  subject  to  regulation  have 
annudi  sdle>  of  at  least  S750.000  Thus. 
the  majority  of  handlers  and  producers 
nf  kiwifruit  may  be  classified  as  small 
entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  .iiui 
collected  from  handlers  for  the  2l)(i2-()  f 
and  subsequent  fiscdl  periods  from 
,S0  O.H  to  SO. 045  per  22-pound  volume 
fill  container  or  equivalent  of  kiwifruit 
The  Committee  unanimously 
recommended  2002-03  expenditures  of 
S8n.7fi0  and  an  assessment  rate  of 
Si)  1145  per  22-pound  \olume  fill 
.  iintainer  or  equivalent  of  kiwifruit.  The 
asse^isment  rate  of  SO. 045  is  SO. 01 5 
higher  than  the  2001-02  rate  The 
(judntitv  of  assessable  kiwifruit  for  the 
2002-03  fiscal  period  is  estimated  at 
2.068.182  22-pound  volume  fill 
(  ontainer  or  equivalent  of  kiwifruit. 
Thus,  the  SO. 045  rate  should  provide 
Sy3.068  in  assessment  income  and  be 
adequate  to  meet  this  year's  expenses. 

The  following  table  compares  major 
budget  expenditures  recommended  by 
the  Committee  for  the  2002-03  and 
2001-02  fiscal  years: 

Budget  expense  cat-        2002-03     2001-02 
egories 

J i 

Administrative  Staff  & 
Field  Salaries  S55  500      S50  000 

Travel  I        5  000  9  500 

Office  Costs.  Annual 

Audit  i      14,500         14500 

Vetiicle  Expense  Ac- 
count       5,760  4,000 

The  Committee  reviewed  and 
unanimouslv  recommended  2002-03 
expenditures  of  S80.760.  which 
included  increases  in  administrative 
salaries  and  vehicle  expenses.  Prior  to 
arriving  at  this  budget,  the  Committee 
considered  alternative  expenditure 
levels,  but  ultimatelv  decided  that  the 
recommended  levels  were  reasonable  to 
properlv  administer  the  order.  The 
assessment  rate  recommended  by  the 
Committee  was  derived  using  the 
following  formula:  Anticipated 
expenses  (S80.760).  plus  the  desired 
2003  ending  reserve  (S36.287).  minus 
the  2002  beginning  reser\e  (523,979), 
divided  by  the  total  estimated  2002-03 
shipments  (2.068.182  22-pound  volume 
fill  contdiners).  This  ralculdtion 
resulted  in  the  SO. 045  assessment  rate. 
This  rate  will  provide  sufficient  funds  to 
meet  the  anticipated  expenses  of 
S80.7B0  and  result  in  a  July  2003  ending 
reserve  of  S3fi.287,  which  is  acceptable 


to  the  Cimiinittee.  The  July  2003  ending 
reserve  tuiuis  (estimated  to  be  S36.287) 
will  he  within  the  maximum  peiiuitted 
by  the  order,  approximatelv  one  fiscal 
periods  expenses  (**  920.41 ) 

A  review  of  historical  informdtion  and 
preliminarv  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  the  2002-03 
season  could  range  between  S9.50  and 
SI 3.00  per  22-pound  vcjlume  fill 
container  or  equivalent  of  kiwifruit. 
Therefore,  the  estimated  assessment 
revenue  for  the  2001^-03  fiscal  period  as 
a  percentage  of  total  grower  revenue 
could  range  between  0  5  and  0.3 
percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  (in  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  will 
be  offset  bv  the  benefits  derived  by  the 
operitiiin  nf  the  marketing  order.  In 
additiiui,  the  Committees  meeting  was 
widelv  publicized  throughout  the 
California  kiwifruit  industrv  and  all 
interested  persons  were  invited  to 
attend  the  im-eting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  luly 
10.  2002.  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small. 
were  able  to  express  views  on  this  issue 

Thi->  rule  imposes  no  additional 
repurting  nr  recordkeeping  recjuirements 
on  either  small  or  large  (California 
kiwifruit  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodn  allv  reviewed  to 
reduce  information  requirements  and 
duplicatiDii  ti\  industrv  and  public 
sector  ageiii  les 

USDA  ha>  not  identified  anv  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
i(  tiMii  w.is  [)uhlished  in  the  Federal 
Register  on  August  15.  2()0J  [^^7  FK 
53322).  Copies  of  the  proposed  rule 
were  also  mailed  or  sent  via  facsimile  to 
dll  (Cdlifornia  kiwifruit  hamilers. 
FinalK.  the  propos.il  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register  and 
USDA.  A  30-dav  comment  period 
ending  September  Hi.  2002.  was 
provided  for  interested  persons  to 
respond  to  the  proposal.  \'o  comments 
were  received. 

.\  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://i\i,\w. (ims.usdn.gov/ 
f\'/nunib.htmi  Any  que.stions  about  the 
compliance  guide  should  be  sent  to  jay 
Cuerber  at  thi^  previimsly  mentioned 


address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  bv  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because:  (1) 
Handlers  are  already  receiving  the 
2002-03  kiwifruit  crop  and  the 
marketing  order  requires  that  the  rate  of 
assessment  apply  to  all  assessable 
kiwifruit  handled  during  the  2002-03 
and  subsequent  seasons;  (2)  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis:  and  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years.  Also,  a  30-day 
c:omment  period  was  provided  for  in  the 
proposed  rule,  and  no  comments  were 
received. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit.  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  920  is  amended  as 

follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  c:ontinues  to  read  as  follows: 

.Authority:  7  I  .S.C  h(Jl-f):4. 

2.  Section  920.213  is  revised  to  read 
as  follows: 

§  920.21 3    Assessment  rate. 

On  and  after  August  1.  2002.  an 
assessment  rate  of  0.045  per  22-pound 
volume  fill  container  or  equivalent  of 
kiwifruit  is  established  for  kiwifruit 
grown  in  California. 

Dattni:  October  1.  2002. 
A.|.  Yates, 

.■\dministra!or.  Agricultural  Maikrting 
.Sen  ice. 

|FK  Doc.  02-2542H  Fileci  1 0-4-02 .  8:4.t  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1437 
RIN  056O-AG82 

Noninsured  Crop  Disaster  Assistance 
for  Sea  Grass  and  Sea  Oats 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Commodity  Credit  Corporation  (CCC) 
regulations  governing  the  Noninsured 
Crop  Disaster  Assistance  Program  (NAP) 
to  add  sea  grass  and  sea  oats  as  eligible 
crops  as  provided  for  in  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (2002  Act).  The  intended  affect  of 
this  rule  is  to  make  producers  of  these 
crops  eligible  for  disaster  assistance 
under  NAP. 

EFFECTIVE  DATE:  October  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Peterson,  Chief,  Noninsured 
Assistance  Programs  Branch  (NAPB): 
Production,  Emergencies,  and 
Compliance  Division  (PECD);  Farm 
Service  Agency  (FSA);  United  States 
Department  of  Agriculture,  STOP  0517. 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-0517;  telephone 
(202)  720-5172:  e-mail 
Steve_Peterson@wdc.usda.gov.  Persons 
with  disabilities  who  require  alternative' 
means  for  communication  (Braille,  largri 
print,  audio  tape,  etc.)  should  contact     y 
the  USDA  Target  Center  at  (202)  720- 
2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  196  of  the  Federal  Agriculture 
Improvement  Act  of  1996  (1996  Act)  is 
the  statutory  authority  for  NAP.  Section 
10101  of  the  2002  Act  amended  section 
196  to  provide  for  the  new  crop 
eligibility  implemented  by  this  rule. 
Section  161  of  the  1996  Act  requires 
that  the  provisions  of  Title  I  of  the  1996 
Act.  which  includes  section  196,  be 
issued  without  regard  to  the  notice  and 
comment  provisions  of  5  U.S.C.  553  or 
the  Statement  of  Policy  of  the  Secretary 
of  Agriculture  effective  July  24,  1971. 
(36  FR  13804)  relating  to  notices  of 
proposed  rulemaking  and  public 
participation  in  rulemaking.  These 
regulations  are  thus  issued  as  final. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  under  Executive  Order 
12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 


Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
assistance  program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 

Noninsured  Crop  Disaster 
Assistance — 10.451. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  neither 
the  Secretary  of  Agriculture  nor  CCC  are 
required  by  5  U.S.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  for  the  subject  matter  of  this 
rule. 

Environmental  Assessment 

The  environmental  impacts  of  this 
rule  have  been  considered  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policv  Act  of 
1969  (NEPA).  42  U.S.C.  4321  et  seq..  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  and  FSA's  regulations  for 
compliance  with  NEPA.  7  CFR  part  799. 
FSA  has  concluded  that  this  rule  is 
categorically  excluded  from  further 
environmental  review  and 
documentation  as  evidenced  by  the 
completion  of  an  environmental 
evaluation.  No  extraordinary 
circumstances  or  other  unforeseeable 
factors  exist  which  would  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  copy  of  the  environmental 
evaluation  is  available  for  inspection 
and  review  upon  request. 

Executive  Order  12778 


^ 


\The  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
TIms  final  rule  preempts  State  laws  to 
th^  extent  such  laws  are  inconsistent 
wifth  the  provisions  of  this  rule,  The 
pi;t)visions  of  this  rule  are  not 
retroactive.  Before  any  judicial  action 
may  be  brought  concerning  the 
provisions  of  this  rule,  the 
administrative  remedies  must  be 
exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24.  1983). 

Unfunded  Mandates 

The  provisions  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  do  not  apply  to  this  rule 
because  neither  the  Secretary  of 
Agriculture  nor  CCC  are  required  by  5 


U.S.C.  553  or  any  other  law  to  publish 
a  notice  of  proposed  rulemaking  for  the 
subject  matter  of  this  rule.  Also,  the  rule 
imposes  no  mandates  as  defined  in 
UMR.^. 

Paperwork  Reduction  Act 

Section  196  of  the  1996  Act  requires 
that  these  regulations  be  issued  without 
regard  to  the  Paperwork  Reduction  Act. 
This  means  that  the  normal  60-day 
public  comment  period  and  OMB 
approval  of  the  information  collections 
required  by  this  rule  are  not  necessary 
before  the  regulations  may  be  made 
effective.  However.  FSA  will  still 
request  approval  of  the  new  information 
collections  required  by  this  rule. 

Government  Paperwork  Elimination 
Act 

CCC  and  FSA  are  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEAj  and 
the  Freedom  to  E-File  Act.  which 
lequire  Government  agencies  in  general, 
and  FSA  in  particular,  to  provide  the 
public  the  option  of  submitting 
information  or  transacting  business 
electronically  to  the  maximum  extent 
possible.  The  forms  and  other 
information  collection  activities 
required  by  participation  in  the 
Noninsured  Crop  Disaster  Assistance 
Program  are  not  yet  fully  implemented 
in  a  way  that  would  allow  the  public  to 
conduct  business  with  FSA 
electronically.  Accordingly, 
applications  for  this  program  may  be 
submitted  at  FSA  offices  bv  mail  or 
FAX. 

Background 

The  Noninsured  Crop  Disaster 
Assistance  Program  is  operated  by  FSA 
and  CCC,  under  the  authority  sectum 
196  of  the  Federal  Agriculture 
Improvement  and  Refcjrm  Act  of  1996  (7 
U.S.C.  7333)  (the  199fi  Ac;t)   The  1996 
Act  requires  that  eligible  program  crops 
be  crops  that  are  used  for  food  or  fiber 
or  that  are  specifically  identified  by  the 
statute.  Sea  grass  and  sea  oats  were 
neither  and  therefore  were  not  eligible. 
Section  10101  of  the  2002  Act  amended 
section  196  of  the  1996  Act  to 
specifically  identify  them  as  eligible 
crops. 

Section  196  of  the  1996  Act  provides 
that  the  Secretary  of  Agriculture  shall 
operate  a  noninsured  crop  disaster 
assistance  program  to  proxide  coverage 
equivalent  to  the  catastrophic  risk 
protection  otherwise  a\ailable  under 
section  508(b)  of  the  Federal  Crop 
Insurance  Act  (7  U.S.C.  1508(b)), 
Coverage  under  section  196  is  limited  to 
crops  that  are  commercial  or 
agricultural  in  nature  for  which 
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catastrophic  risk  protection  under 
section  508(b)  is  not  available  and  that 
are  produced  for  food  or  fiber  or  are 
specitlcdUv  included  by  the  statute. 
Qudlif\ing  losses  must  he  due  to 
drought,  flood,  or  other  natural  disaster, 
as  determined  bv  the  Secretary.  Among 
other  requirements,  the  1996  Act 
specifies  that  a  producer  shall  submit  an 
application  for  noninsured  crop  disaster 
assistance  at  a  local  office  of  the 
Department,  that  the  application  must 
be  in  such  form  and  contain  such 
information  as  the  .Secretary  may 
specify  and  must  be  submitted  not  later 
than  iO  ddvs  before  the  beginning  of  the 
c  overage  period  The  coverage  period  is 
determined  bv  the  Secretary  There  are 
also  provisions  in  the  law  for  acreage 
reports  I  nder  the  statute,  differing 
qudlifving  loss  thresholds  are  based  on 
whether  the  crop  was  planted  and  failed 
or  whether  instead  the  crop  could  not  be 
planted  because  of  a  qualifying 
condition  If  all  other  conditions  are 
met.  payments  will  are  determined  bv 
multiplving  the  amount  by  which  the 
harvest  is  less  than  50  percent  of  the 
established  vield  for  the  crop  bv  55 
percent  of  the  average  market  price  for 
the  crop  (or  any  comparable  coverage 
determined  bv  the  Secretary)  bv  a 
payment  rate  that  takes  in  other  factors. 
Provisions  are  also  made  in  the  statute 
for  yield  determinations  Further  details 
are  set  out  in  the  final  rule  published  on 
March  19.  2002.  which  was  a  major 
revision  of  the  NAP  regulations 

The  rule  provides  that  sea  oats  and 
sea  grass  will  be  treated  as  value-loss 
crops  and  eligibility  will  be  limited  to 
ornamental  plants  grown  for 
commercial  sale  and  seeds  and 
transplants  produced  for  commercial 
sale  as  propagation  stock.  The  rule 
provides  that  claims  involving 
ornamental  sea  oat  and  see  grass  plants 
will  be  compensable  in  the  same 
manner  and  subject  to  the  same 
conditions  as  ornamental  nursery  stock 
under  section  14  17  i05  of  the  existing 
regulations.  For  propagation  stock  (seed 
or  transplant),  claims  will  be 
compensable  under  new  provisions  set 
out  in  the  rule  The  limitations  in  the 
rule  reflect  the  limited  purpose  of  the 
statute  and  the  limitations  that  apply  to 
other  crops  under  the  same  program 
Thev  include  the  requirement  that  an 
application  for  coverage  be  filed  at  least 
,30  davs  in  advance  cif  the  coverage 
period  That  rule  establishes,  among 
other  things,  the  manner  in  which  the 
beginning  of  the  coverage  period,  and 
hence  the  last  date  for  filing  the 
application  for  coverage,  is  determined. 

This  rule  provides  that  sea  oats  and 
sea  grass  will  be  treated  as  "value  loss" 
crops,  as  opposed  to  field  crops  where 


the  loss  is  not  based  on  the  loss  of 
particular  plants,  but  based  on  loss  of  an 
e:<pected  yield  of  a  particular  plot.  As 
with  ornamental  crops,  all  plants  that 
survive  the  disaster  will  be  treated  as 
not  involving  a  compensable  loss  even 
though  there  mav  be  some  damage  to 
the  plant.  This  reflects  the  orientation  of 
the  program  to  actual  yield,  rather  than 
quality,  losses   In  any  event,  gradations 
of  loss  to  individual  plants  would  be 
difficult  (a  difficulty  not  contemplated 
by  the  statute).  It  would  also  be 
imprecise.  Further,  in  many  cases, 
damaged  plants  can  be  rejuvenated. 

List  of  Subject-s  in  7  CFR  Part  1437 

Crop  insurance,  Nursery  stock.  Plants. 
For  the  reasons  set  out  above.  7  CFR 
Part  14  17  is  amended  as  follows: 

PART  1437— NONINSURED  CROP 
DISASTER  ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  part  1437 
continues  to  read  as  follows: 

Authority:  15  U.S.C  714  et  seq  .  and  7 
U.S.C.  7333. 

Subpart  A — General  Provisions 

2.  Amend  §  1437.4  by  removing  the 
word  "and"  at  the  end  of  paragraph 
(c)(4)(vi).  removing  the  period  at  the  end 
of  paragraph  lc)(4)(vii)  and  inserting  a 
semicolon  and  the  word  "and"  in  its 
place,  and  adding  paragraph  (c)(4)(viii) 
to  read  as  follows: 

§1437  4    Eligibility. 

*  »  *  *  * 

(c)*  •  * 
(4)*  *  * 
(viii)  Sea  grass  and  sea  oats 

Subpart  D — Determining  Coverage 
Using  Value 

3.  Add  section  1437.310  to  read  as 
follows: 

§  1 437.31 0    Sea  grass  and  sea  oats. 

(a)  Sea  grass  and  sea  oats  are  value 
loss  crops  and  eligibility  will  be  limited 
to  ornamental  plants  grown  for 
commercial  sale  and  seeds  and 
transplants  produced  for  commercial 
sale  as  propagation  stock. 

(b)  An  eligible  commodity  under  this 
section  intended  for  sale  on  a 
commercial  basis  as; 

(1)  An  ornamental  plant  can  produce 
a  claim  in  the  event  of  a  los.s  due  to  a 
qualifying  condition  only  in  the  same 
manner  and  subject  to  the  same 
conditions  as  ornamental  nursery  stock 
under  *?  1437.305  and  such  claims  shall 
not.  as  such,  be  subject  to  the  provisions 
of  paragraphs  (c)  through  (h)  of  this 
section,  except  to  the  extent  that  similar 


provisions  apply  to  claims  under 
^1437.305. 

(2)  Propagation  stock  (seed  or 
transplant)  can  produce  a  claim  under 
this  part  but  only  in  accord  with  the 
provisions  that  follow  in  this  section 
and  subject  to  other  conditions  on 
payment  as  may  be  imposed  elsewhere 
in  this  part. 

(c)  For  purposes  of  a  loss  calculation 
arising  under  paragraph  (b)(2)  of  this 
section,  the  value  of: 

(1)  Seed  will  be  determined  on  a  yield 
basis  made  in  accordance  with  subpart 
B  of  this  part  and  average  market  price 
established  in  accordance  with 
§1437.11. 

(2)  Transplant  losses  will  be 
determined  based  on  inventory  that 
existed  immediately  before  and  after  the 
disaster  and  average  market  price 
established  in  accordance  with 

§  1437.11. 

(d)  Transplant  producers  must  have 
up-to-date  inventory  and  sales  records 
and  other  documents,  sufficient  to 
document  actual  losses,  as  determined 
by  CCC. 

(e)  The  land,  waterbed.  or  facility  in 
which  the  eligible  commodity  was 
located  at  the  time  of  loss  must: 

( 1 )  Be  owned  or  leased  by  the 
producer; 

(2)  Have  readily  identifiable 
boundaries;  and 

(3)  Be  managed  and  maintained  using 
acceptable  growing  practices  for  the 
geographical  region,  as  determined  by 
CCC. 

(f)  The  producer  must  have  control  of 
the  land,  waterbed,  or  facility  and  must 
ensure  adequate  and  proper: 

(1)  Flood  prevention; 

(2)  Growing  medium; 

(3)  Fertilization  or  feeding; 

(4)  Irrigation  and  water  quality; 

(5)  Weed  control; 

(6)  Pest  and  disease  control; 

(7)  Rodent  and  wildlife  control;  and 

(8)  Over-winterization  facilities,  as 
applicable. 

(g)  The  eligible  commodity  must  be: 

(1)  Grown  in  a  region  or  controlled 
environment  conducive  to  successful 
production,  as  determined  by  CCC;  and 

(2)  Placed  in  the  waterbed  or  facility 
in  which  the  loss  occurs  and  not  be 
indigenous  to  the  tvaterbed  or  facility. 

(h)  Eligible  commodities  having  any 
dollar  value  after  the  disaster  shall  be 
considered  as  having  full  value  when 
making  loss  calculations.  Also,  damaged 
plants  that  do  not  have  any  value  after 
the  disaster  but  that  can  be  rejuvenated 
or  mav.  if  not  fully  rejuvenated, 
reacquire  value,  shall  be  counted  as 
worth  full  value  as  well. 

(i)  In  the  crop  vear  in  which  a  notice 
of  loss  is  filed,  producers  may  be 
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required,  at  the  discretion  of  CCC,  to 
provide  evidence  that  the  eligible 
commodity  was  produced  in  accordance 
with  paragraphs  (e),  (f),  and  (g)  of  this 
section  and  other  provisions  of  this  part. 

Signed  in  Washington,  DC,  on  September 
20.  2002. 
lames  R.  Little, 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc.  02-25248  Filed  10-4-02;  8:45  am) 

BILUNG  CODE  341&-05-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  417 
[Docket  No.  00-022N] 

E.  coll  0157:H7  Contamination  of  Beef 
Products 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

action:  Compliance  with  the  HACCP 

system  regulations  and  request  for 

comment. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  publishing 
this  document  to  inform  manufacturers 
of  beef  products  of  the  Agency's  views 
about  the  application  of  the  hazard 
analysis  and  critical  control  point 
(HACCP)  system  regulations  to 
contamination  with  Escherichia  coli  (E. 
co/j)  0157:H7. 

FSIS  believes  that  the  availability  of 
certain  scientific  data  on  E.  coli 
Ol57:H7  constitutes  a  change  that  could 
affect  an  establishment's  hazard  analysis 
or  alter  its  HACCP  plans  for  raw  beef 
products.  Therefore,  under  the  HACCP 
regulations,  if  establishments  have  not 
already  reassessed  their  HACCP  plans 
for  raw  beef  products  in  light  of  this 
data,  they  must  do  so  now. 
Establishments  that  have  not  already 
reassessed  their  HACCP  plans  in  light  of 
this  data  must  reassess  their  HACCP 
plans  to  determine  whether  E.  coli 
Ol57:H7  contamination  is  a  hazard 
reasonably  likely  to  occur  in  their 
production  process.  This  requirement 
applies  to  HACCP  plans  for  all  raw  beef 
products,  including  ground  beef,  other 
non-intact  beef  products,  and  intact  beef 
products.  If  reassessment  results  in  a 
determination  that  E.  coli  Ol57:H7 
contamination  is  a  food  safety  hazard 
reasonably  likely  to  occur  in  the 
establishment's  production  process, 
then  it  must  be  addressed  in  a  HACCP 
plan. 

All  establishments  producing  raw- 
beef  products  are  required  to  reassess 
their  HACCP  plans.  However, 


establishments  receiving  product  for 
grinding  may  have  purchase 
specifications  requiring  all  their 
suppliers  to  have  one  or  more  critical 
control  points  (CCPs)  validated  to 
eliminate  or  to  reduce  E.  coli  Ol57:H7 
below  detectable  levels.  Such 
establishments  may  determine  that  no 
additional  steps  to  address  this 
pathogen  are  necessarv-  in  their 
production  process.  Establishments 
adopting  this  approach  should 
incorporate  these  purchase 
specifications  and  their  means  of 
ensuring  that  their  specifications  are 
met  in  their  HACCP  plans,  in  their 
Sanitation  SOPs.  which  FSIS  has 
recognized  as  prerequisites  for  HACCP. 
or  in  other  prerequisite  programs. 

In  addition,  FSIS  is  issuing  new 
guidance  material  related  to  the  control 
of  jE".  co/j  Ol57:H7  and  is  making 
available  the  Agency's  draft  comparative 
risk  assessment  of  intact  and  non-intact 
(blade  tenderized)  steaks.  [See 
ADDRESSES.)  Additionally,  FSIS  will  be 
issuing  a  revised  E.  coli  Ol57:H7 
sampling  and  testing  Directive  and  this 
notice  discusses  the  revisions  expected 
to  be  made. 

FSIS  invites  comments  on  the  matters 
presented  in  this  notice,  on  its  guidance 
material,  and  on  the  draft  comparative 
risk  assessment. 

DATES:  Comments  may  be  submitted  by 
December  6,  2002.  Establishments  that 
produce  raw  beef  products,  and  that 
have  not  already  reassessed  their 
HACCP  plans  for  those  products  in  light 
of  the  scientific  data  on  E.  coli  Ol57:H7 
discussed  in  this  notice,  are  to  reassess 
their  HACCP  plans  by  the  following 
dates  according  to  plant  size:  December 
6,  2002  for  large  plants  (all 
establishments  with  500  or  more 
employees);  Februar>'  4.  2003  for  small 
plants  (all  establishments  with  10  or 
more  employees  but  fewer  than  500); 
and  April  7,  2003  for  very  small  plants 
(all  establishments  with  fewer  than  10 
employees  or  annual  sales  of  less  than 
$2.5  million). 

See  the  SUPPLEMENXARY  INFORMATION 
for  FSIS  verification  dates. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to  FSIS 
Docket  Clerk.  Docket  No.  0&-022N.  U.S. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Service.  Room  102. 
Cotton  Annex,  300  12th  Street.  SW. 
Washington,  DC  20250-3700.  All 
comments  submitted  in  response  to  this 
document  and  the  guidance  material 
will  be  available  for  public  inspection  in 
the  Docket  Clerk's  office  between  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday.  The  draft  comparative  risk 
assessment  of  intact  and  non-intact 


(blade  tenderized)  steaks  is  also 
available  on  the  Internet  at:  http:// 
v\-ww.  fsis.usda.gov/OPPDE/rdad/ 
publications. htm.  FSIS  is  making  the 
guidance  material  available  today  at  the 
same  Internet  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  Engeljohn.  Director.  Regulations 
and  Directives  Development  Staff.  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture  (202)  720- 
5627. 

SUPPLEMENTARY  INFORMATION: 
HACCP 

The  Food  Safety  and  Inspection 
Service  (FSIS)  administers  a  regulator},' 
program  under  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  I'.S.C.  601  et 
seq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U  S.C.  451  Pt 
seq.)  to  protect  the  health  and  welfare  of 
consumers  by  preventing  the 
distribution  of  meat  and  poultry 
products  that  are  unwholesome, 
adulterated,  or  misbranded.  To  further 
the  goal  of  reducing  the  risk  of 
foodborne  illness  from  meat  and  poultry 
products  to  the  maximum  extent 
possible.  FSIS  issued  final  regulations 
on  July  25.  1996.  mandating  Pathogen 
Reduction-Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  Systems  for 
federally  inspected  establishments  (61 
FR  38806).  These  regulations  require 
that  federally  inspected  establishments 
take  preventive  and  corrective  measures 
at  each  stage  of  the  food  production 
process  where  food  safety  hazards 
occur. 

Part  417.  the  regulations  on  HACCP 
systems,  requires  a  hazard  analysis  to 
determine  the  food  safety  hazards 
reasonably  likely  to  occur  in  the 
production  process  and  to  identify  the 
preventive  measures  an  establishment 
can  apply  to  control  those  hazards  in 
the  production  of  particular  products 
(§41 7.2(a)).  Ten  potential  hazard  areas, 
including  microbiological 
contamination,  are  listed  to  guide 
establishments  in  this  analysis 
(§  41 7.2(a)(3)).  Whenever  a"hazard 
analysis  reveals  one  or  more  such 
hazards  are  reasonably  likely  to  occur  in 
the  production  process,  the  regulations 
require  that  the  establishment  develop 
and  implement  a  written  HACCP  plan, 
for  each  product,  that  includes  specified 
control  measures  for  each  hazard  so 
identified  (§417. 2(b)(1)  and  (c)). 

Section  417.2(a)(1)  provides  that  a 
food  safety  hazard  is  reasonably  likely 
(o  occur  if  a  prudent  establishment 
would  establish  control  measures 
because  the  hazard  historically  has 
occurred,  or  because  there  is  a 
reasonable  possibility  that  it  will  occur 
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in  the  pdrticuUr  tvpe  of  product  btnng 
processed,  in  the  absence  of  those 
controls. 

The  likelihood  that  a  food  safety 
hazard  will  occur  m  the  production 
prf)cess  for  a  particular  product  at  a 
given  location,  and  the  identification 
and  adequacy  of  preventive  measures  to 
control  a  likelv  hazard,  must  be 
determined  bv  each  establishment. 
Obviouslv,  conditions  that  affect  such 
determinations  may  change  over  time. 
For  this  reason,  the  HACCP  system 
regulations  require  that  everv 
establishment  reassess  the  adequacy  of 
Its  HACCP  plans  at  least  annually  and 
whenever  any  changes  occur  that  could 
affect  the  underlving  hazard  analvsis  or 
alter  the  HACCP  plans  («?  4 17.4(a)(3)). 
New  information  regarding  the  fact  that 
E  coli  ()157;H7  IS  more  prevalent  than 
was  previoush'  thought  is  such  a 
change  When  reassessment  reveals  that 
a  plan  no  longer  meets  the  requirements 
for  the  contents  of  a  HACCP  plan,  the 
establishment  must  modify  the  plan 
immediately  («»417. 4(a)(3)). 

E.  coli  Ol57:H7  Policy 

In  1494.  FSIS  notified  the  public  that 
raw  ground  beef  contaminated  with  E 
coll  Ol57:H7  is  adulterated  under  the 
FMIA  unless  the  ground  beef  is  further 
processed  to  destrov  this  pathogen.  Also 
in  1994.  FSIS  began  sampling  and 
testmg  ground  beef  for  E  coli  ()157  H7 
(For  the  Agency's  current  sampling  and 
testing  program  instructions,  see  FSIS 
Directive  10.010  1.  Microbiological 
Testing  Program  for  Escherichia  coli 
Ol57:H7  in  Raw  Ground  Beef.  February 
1,  1998.  available  on  the  Internet  at 
hffp  .'/wu-w  fsis  usda  gov/oppde/rdad/ 
publications  htm  and  in  the  Docket 
Clerk's  office.) 

On  lanuary  19,  1999.  FSIS  published 
a  policv  statement.  "Beef  Products 
Contaminated  with  E  coli  Ol57;H7  "  (64 
FR  2803).  This  statement  explained  the 
.■\gencv's  policy  governing  beef  products 
that  contain  E  to/j  Ol57:H7.  The 
Agencv  stated  that,  in  evaluating  beef 
products  contaminated  with  £".  coli 
Ol57:H7.  it  would  distinguish  intact 
cuts  of  muscle  (e.g..  steaks  and  roasts) 
distributed  for  consumption  from  non- 
intact  products  (eg.,  beef  that  has  been 
mechanically  tenderized  by  needling  or 
cubing)  and  from  intact  cuts  of  muscle 
that  are  to  be  further  processed  into 
non-intact  product  prior  to  distribution 
for  consumption  (eg,  manufacturing 
trimmings  for  use  in  production  of 
ground  beef).  This  statement  explained 
that  intact  cuts  of  beef  that  are  to  be 
further  processed  into  non-intact 
product  prior  to  distribution  for 
consumption  must  be  treated  in  the 
same  manner  as  non-intact  cuts  of  beef 


because  pathogens  may  be  introduced 
below  the  surface  of  those  products 
when  thev  are  further  processed  into 
non-intact  products.  Manufacturing 
trimmings  (i.e..  pieces  of  meat 
remaining  after  steaks,  roasts,  and  other 
intact  cuts  are  removed)  are  an  e.xample 
of  this  tvpe  of  product.  Although 
manufacturing  trimmings  may  be  intact, 
thev  are  generallv  further  processed  into 
non-intact  product. 

The  Agency  stated  that  if  non-intact 
products  or  intact  products  that  are  to 
be  further  proces.sed  into  non-intact 
product  prior  to  distribution  for 
consumption  are  found  to  be 
contaminated  with  E.  coli  Ql.57:H7,  they 
must  be  [)roces.sed  into  ready-to-eat 
product,  or  thev  would  be  deemed  to  be 
adulterated  (b4  FR  2804).  FSIS 
explained  that  pathogens,  including  E. 
coli  Ol57:H7.  mav  be  introduced  below 
the  surfaces  of  non-intact  products  as 
the  result  of  the  processes  by  which 
they  are  made.  As  a  result,  customary 
cooking  of  these  products  may  not  be 
adequate  to  kill  the  pathogens.  In 
contrast,  the  meat  interior  of  intact 
products  remains  protected  from 
pathogens  migrating  below  the  exterior. 
Consequentlv.  customary  cooking  of 
these  products  will  destroy  any  E  coli 
Ol57:H7.  Finally,  in  this  Federal 
Register  notice.  FSIS  requested 
comments  and  recommendations 
relevant  to  the  Agency's  policy  and  to 
anv  regulatory  requirements  that  might 
be  appropriate  to  prevent  the 
distribution  of  beef  products  adulterated 
with  this  pathogen. 

On  March  8.  1999.  FSIS  held  a  public 
meeting  to  discuss  the  policy  addressed 
in  its  januarv  19.  1999.  Federal  Register 
notice.  On  February  H.  2000.  FSIS 
announced  that  it  would  hold  a  public 
meeting  on  February  29.  2000.  to 
discuss  recent  developments  concerning 
E  coil  Ol57:H7  (6.5  FR  6881 )   In  the 
February  11.  2000.  Federal  Register 
notice.  FSIS  also  responded  to 
comments  received  concerning  the 
Agency's  E  co/;  Ol57:H7  policy  and 
again  requested  comments.  On  February' 
29.  2000.  FSIS  held  the  public  meeting 
on  E  coll  Ol.S7;H7  At  the  meeting, 
numerous  organizations  presented 
information  on  E  coli  D'[57:H7.  FSIS 
presented  information  on  the  new 
testing  procedures  that  it  is  using  for  E. 
coli  Ol.'57:H7  and  on  the  FSIS  risk 
assessment  on  E  coli  Ol57:H7.  The 
Agricultural  Research  Service  (ARS) 
presented  information  on  research 
concerning  the  incidence  of  E.  coli 
Ol.57:H7  in  animals  entering  the 
slaughter  plant  and  at  various  stages  in 
the  slaughter  process.  Also,  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  presented  information  concerning 


its  increased  estimates  for  illnesses 
associated  with  E.  coli  Ol57:H7.  A 
complete  transcript  of  the  February  29. 
2000,  public  meeting  is  available  on  the 
Internet  at  http://vx'\^'\v.  fsis. usda. gov/ 
oppde/rda  d/frp  ubs/ecolimtg.pdf. 

On  November  5.  2001,  FSIS 
announced  the  availability  of  and 
requested  comments  on  its  draft  risk 
assessment  for  E.  coli  Ol57:H7  in 
ground  beef  (66  FR  55912).  At  this  time. 
FSIS  also  made  the  interpretive 
summarv'  of  the  risk  assessment  and 
draft  risk  assessment  available  on  the 
Internet.  The  draft  risk  assessment 
discusses  and  cites  the  studies 
discussed  below.  As  stated  below,  under 
"Relevant  Data  Requiring 
Reassessment,"  the  data  from  some  of 
these  studies  and  FSIS  surveillance  data 
provided  evidence  that  E.  coli  Ol57:H7 
is  more  prevalent  than  was  thought 
before  these  data  became  available. 

Risk  of  E.  coli  Ol57:H7  Contamination 

Exposure  to  E.  coli  Ol57:H7  has  been 
linked  to  serious,  life-threatening 
human  illnesses  (hemorrhagic  colitis 
and  hemolytic  uremic  syndrome).  At  the 
February'  29.  2000,  public  meq^ing,  a 
representative  from  the  CDC  presented 
its  national  estimates  for  foodborne 
illnesses  associated  with  E.  coli 
Ol57:H7.  These  estimates  showed  an 
increase  from  previous  CDC  estimates  of 
illnesses  associated  with  E.  coli 
Ol57:H7.  At  that  time.  CDC  increased 
its  estimates  for  illnesses  associated 
with  E.  coli  Ol57;H7  because 
surveillance  data  allowed  a  more 
detailed  estimation  of  mild  illnesses  not 
resulting  in  phvsician  consultation.'  As 
FSIS  stated  in  the  February  11.  2000. 
meeting  notice,  although  not  all  these 
illnesses  were  attributable  to  beef,  the 
increase  in  illness  associated  with  E. 
coll  Ol57:H7  indicated  that  this 
pathogen  occurred  more  frequently  than 
was  previously  thought  (65  FR  6882). 
CDC  continues  to  collect  data  on  the 
incidence  of  reported  cases.  Based  on 
recent  preliminary  FoodNet  data,  there 
does  not  appear  to  be  a  sustained 
decrease  in  disease  associated  with  E. 
coliQl57:H7.^ 

Also  at  the  public  meeting,  an  FSIS 
representative  presented  information  on 
the  new  E.  coli  Ol57:H7  testing 
procedures  that  the  Agency  began  using 
on  September  3.  1999.  This  method  is 
approximately  four  times  more  sensitive 


'  For  information  on  the  estimates,  see  Mead. 
Paul  S  .  Pt  ai.  ■■Food-Related  Illness  and  Death  in 
the  United  States.  "  journal  of  Einirging  Infpctjous 
Disfiisps.  Vol   5.  No.  5.  1999 

■  Morbidity  and  Mortality  Weekly  Report.  2002. 
f'reliminarv  FoodNet  Data  on  the  Incidenre  of 
FoodlKirne  Illnesses — Selected  Sites.  Linited  States. 
2001    Vol   51.  Number  15:  325-329. 
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than  the  previous  method.  Prior  to  the 
introduction  of  the  new  FSIS  testing 
method,  the  prevalence  of  E.  coli 
Ql57:H7  in  raw  ground  beef  samples 
tested  was  0.149  percent.  Using  the  new 
method  between  September  3, 1999,  and 
September  8,  2002,  the  prevalence  of  E. 
coli  Ol57:H7  in  raw,  ground  beef 
samples  tested  was  0.797  percent.  This 
increase  in  E.  coli  Ol57:H7  prevalence 
in  raw  ground  beef  samples  suggests 
that  the  low  rate  of  positive  findings  in 
the  past  may  have  had  more  to  do  with 
the  sensitivity  of  the  method  and  size  of 
the  sample  being  used  than  with  the 
rarity'  of  the  pathogen. 

Also  at  the  February  29.  2000,  public 
meeting,  a  representative  from  ARS 
presented  information  concerning  a 
recent  E.  coli  Ol57:H7  prevalence  study 
(hereinafter  referred  to  as  the  Elder 
study). 3  In  this  study  of  fed  cattle,  28 
percent  (91  of  327)  of  fecal  samples 
were  positive  for  E.  coli  Ol57:H7. 
Previous  studies  of  fed  cattle  had  fovmd 
a  fecal  prevalence  of  2  percent  (188  of 
11,881  samples),**  4  percent  (38  of  1046 
samples),^  6  percent  (14  of  240 
samples),^  and,  for  the  study  hereinafter 
referred  to  as  the  Smith  study,  23 
percent  (707  of  3054  samples).^ 

Three  multistate  studies  reported  the 
apparent  prevalence  of  feedlots 
containing  one  or  more  infected  cattle. 
Even  if  one  animal  in  a  herd  was  found 
positive  for  E.  coli  Ol57:H7  the  herd 
was  considered  positive  for  E.  coli 
Ql57:H7.  These  estimates  were  63 
percent  (63  of  100  feedlots),^  100 
percent  (6  of  6  feedlots),"  and  100 
percent  (5  of  5  feedlots). 'o  Although  all 


'  Robert.  O.  Elder.  e(  ai.  Con'elation  of 
Enterohemorrhagic  Escherichia  coli  0157 
Prevalence  in  Feces.  Hides,  and  Carcasses  of  Beef 
Cattle  During  Processing.  Proc  Natl  Acad  Sci  US.A. 
Mar  2000.  97(7);  2999-3003. 

■•  Dargatz  DA.  Wells  S).  Thomas  LA,  et  al.  Factors 
associated  with  the  presence  of  Escherichia  coli 
0157  in  feces  of  feedlot  cattle.  |.  Food  Prot.  1997; 
f>0(5):  466-^70. 

■  Hancock  DD.  Besser  TE.  Rice  DH.  et  al  Multiple 
sources  of  Escherichia  coli  0157  in  feedlots  and 
dairv  farms  in  the  Northwestern  ISA.  Prev.  Vet. 
Med.  1998;  35;  11-19. 

'Hancock  DD.  Rice  DH,  and  Besser  TE.  1999. 
Prevalence  off.  coll  Ol57;H7  in  feedlot  cattle  at 
slaughter  plants.  Study  funded  by  National 
C:altlemen's  Beef  A.ssociation.  Washington  State 
I'niversity. 

■  Smith.  D.  Blackford  M.  Younts  S.  et  al  2001 . 
Ecological  relationships  between  the  prevalen(;e  of 
cattle  shedding  E.  coli  0157;H7  and  characteristics 
of  the  cattle  or  conditions  of  the  feedlot  pen.  j.  Food 
Prot.  64(12);  1899-1903. 

"Dargatz  DA.  Wells  S|.  Thomas  LA.  et  al.  Factors 
associated  with  the  presence  of  Escherichia  coli 
0157  in  feces  of  feedlot  cattle.  |.  Food  Prot.  1997: 
fi0(5):  466-470. 

"Hancock  DD.  Besser  TE.  Rice  DH.  et  al.  Multiple 
sources  of  Escherichia  coli  0157  in  feedlots  and 
dair%'  farms  in  the  Northwestern  USA.  Prev.  Vet. 
Med.  1998;  35;  11-19. 

'"Smith.  D,  Blackford  M,  Younts  S.  et  al.  2001 
Ecological  relationships  b)etween  the  prevalence  ot 


the  studies  cited  in  the  preceding 
sentence  found  a  high  proportion  of 
herds  to  contain  at  least  one  animal  that 
was  positive  for  E.  coli  Ol57:H7.  except 
for  the  Smith  study,  these  studies  did 
not  find  many  animals  within  a  specific 
herd  to  be  positive  for  E.  coli  Ol57:H7. 
The  Smith  and  Elder  studies  found 
higher  within  herd  E.  coli  Ol57:H7 
prevalence  than  all  the  other  studies 
cited.  That  is.  these  studies  found  more 
animals  within  a  specific  herd  to  be 
positive  for  E.  coli  Ol57:H7  than  the 
other  studies  did. 

The  study  from  ARS  mentioned  above 
(Elder  2000)  also  addressed  the 
prevalence  off.  coli  Ol57:H7  on 
carcasses  at  preevisceration.  at 
postevisceration,  and  at  postprocessing. 
E.  coli  0157:H7  was  found  on  43 
percent  (148  of  341)  of  the 
preevisceration  carcasses,  18  percent  (59 
of  332)  of  the  postevisceration  carcasses, 
and  2  percent  (6  of  330)  of  the 
postprocessing  carcasses. 

In  addition  to  fed  cattle,  culled 
breeding  cattle  (dairy  and  beef  cows  and 
bulls)  are  an  important  source  of  beef 
products.  Four  studies  provided  fecal 
prevalence  evidence  of  E.  coli  Ol57:H7 
of  1  percent  (10  of  1412  samples). ^ '  1 
percent  (52  of  4361  samples),'-  2 
percent  (89  of  4031  samples).'  *  and  3 
percent  (7  of  205  samples). '■• 

Five  multistate  studies  reported  the 
apparent  prevalence  of  breeding  herds 
containing  one  or  more  infected  cattle. 
These  estimates  were  24  percent  (22  of 
91  herds). '"■  61  percent  (8  of  13  herds). "^ 
75  percent  (27  of  36  herds),''  87  percent 


cattle  shedding  E  lo/i  Ol57:H7  and  t  harai  teristics 
of  the  cattle  or  conditions  ot  the  feedlot  pen.  I   Food 
Prot   64(12):  1899-1903. 

' '  Hancock  DD.  Besser  TE.  Kinsel  ML.  Tarr  PI. 
Rice  DH.  and  Paros  \U,  The  prevalence  of 
Escherichia  coli  0157  in  dairy  and  beef  cattle  in 
Washington  .Stale  Epidemiol.  Infect   1994;  113 
199-207 

'-Carber  L.  Wells  S.  Schroeder-Tucker  L,  et  al 
Factors  associated  with  fecal  shedding  i>i  verotoxin- 
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(13  of  15  herds).'"  and  100  percent  (6  of 
6  herds).''* 

At  the  February  29,  2000.  public 
meeting.  FSIS  presented  preliminary 
results  from  the  FSIS  draft  risk 
assessment  for  E.  coli  Ol57:H7  in 
ground  beef.  These  preliminary  results 
did  not  incorporate  the  evidence 
presented  at  this  meeting  from  the  ARS 
(Elder  2000).  The  best  estimate  of  the 
prevalence  of  E.  coii  Ol57:H7  in  live 
cattle  destined  for  ground  beef 
production  was  given  as  just  over  10 
percent.  The  bounds  of  uncertainty 
depended  upon  the  class  of  animal 
considered,  fed  or  culled,  and  ranged 
from  less  than  5  percent  to  greater  than 
15  percent.  For  plants  that  slaughter 
culled  cattle,  the  estimated  prevalence 
of  E.  coyjOl57:H7-contaminated  2000 
pound  combo-bins  was  given  as  15 
percent,  with  a  range  from  greater  than 
5  percent  to  less  than  30  percent.  For 
steers  and  heifers,  the  estimated  combo 
bin  prevalence  was  over  40  percent, 
with  a  low-er  bound  greater  than  20 
percent  and  an  upper  bound  less  than 
60  percent. 

Trim  from  bins  is  mixed  together  and 
ground  to  achieve  product  with  specific 
fat  content.  The  mixing  of  the  contents 
of  several  combo  bins  disperses  the  E. 
coli  0\57:H7  organisms  and  results  in 
ground  product  with  a  lower 
concentration,  but  higher  prevalence,  of 
contamination  than  in  the  original  bins. 
Preliminary  risk  assessment  estimates 
suggested  that  nearly  90  percent  of 
grinder  loads  had  at  least  one  E.  coli 
Ol57:H7  organism  present  with  a  lower 
bound  greater  than  70  percent  and  an 
upper  bound  greater  than  95  percent. 

The  estimates  presented  at  the  public 
meeting  were  preliminary  and  were 
premised  on  the  assumption  that 
slaughter  plants  were  achieving  an 
average  of  about  1.5  loglO  reduction  of 
E.  coli  Ol57:H7  as  a  result  of 
decontamination  measures  taken  after 
dehiding  and  after  carcass  splitting.  At 
this  time.  FSIS  does  not  have 
information  about  the  level  of  log 
reduction  for  E.  coli  Ol57:H7  being 
achieved  in  specific  slaughter 
operations  or  thereafter,  or  about 
whether  the  1.5  loglO  reduction 
modeled  in  the  risk  assessment  is 
comparable  to  what  industry'  is 
achieving  today.  If  validated 
interventions  being  used  today  result  in 
more  than  a  1.5  loglO  reduction,  and 
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other  factors  remain  the  same,  then  the 
pre\alence  of  £.  coli  Ol57:H7  would  be 
a  lower  percentage  than  that  reflected  in 
the  preliminarv  risk  assessmenT 
estimates  FSIS  requests  comment  and 
data  on  these  issues.  FSIS  is  still 
reviewing  the  draft  risk  assessment  and 
may  further  mudifv  its  estimates  in  the 
future. 

As  noted  above,  on  No\  ember  5.  2001. 
FSIS  announced  the  availability  of.  and 
requested  comments  on.  its  draft  risk 
assessment  for  E.  co/i  Ol57:H7  in 
ground  beef  (66  FR  55912).  At  that  time. 
FSIS  also  submitted  the  draft  risk 
assessment  to  the  National  Academies 
of  Science  (NAS)  for  scientific  peer 
review.  FSIS  received  6  comments  in 
response  to  its  request  for  comments  in 
the  Federal  Register  FSIS  is  currently 
reviewing  those  comments.  FSIS 
e.xpects  to  receive  NAS'  comments 
concerning  the  risk  assessment  shortlv 
and  mav  revise  the  risk  assessment 
based  on  NAS"  comments  and  the 
public  comments  received. 

Relevant  Data  Requiring  Reassessment 

Studie>  before  those  of  Smith  and 
Elder  suggested  that  E.  coli  Q157>H7 
prevalence  rates  within  herds  were  low. 
A  1992-199J  FSIS  baseline  survey  of 
steer  and  heifer  carcasses  found  4 
(0  2°o)  of  these  carcasses  E.  coli 
0157:H7-positive.  and  a  1993-1994 
FSIS  baseline  survey  of  cow  and  bull 
carcasses  found  none  of  the  carcasses 
positive  for  E  coli  Oi57.H7.  The 
USDAs  Animal  and  Plant  Health 
Inspection  Service-Veterinarv  Services- 
National  Animal  Health  Monitoring 
System  also  completed  on-farm  survevs 
of  dairy  cattle  in  1992  and  feedlot  cattle 
in  1994.  These  national  survevs  found 
E  coll  Q\o7:H7  in  0.4  percent  of  dairv 
calves  sampled  and  1.6  percent  of 
feedlot  cattle  sampled.  Thus,  these 
results  su^ested  that  E  coh  Ol57:H7 
occurred  in  cattle  at  a  prevalence  level 
that  would  require  substantial  numbers 
of  samples  to  detect  the  organism  m  a 
population. 

The  results  from  FSIS'  E  coli 
Ol57:H7  testing  program  since  FSIS 
began  using  its  new  testing  method  and 
certain  research  studies  discussed  above 
provide  evidence  that  E  coli  Ol57;H7  is 
more  prevalent  than  was  thought  before 
these  data  became  available,  and  that 
this  pathogen  may  be  a  hazard  that  is 
reasonablv  likelv  to  occur  at  all  stages 
of  handling  raw  beef  products.  The 
specific  studies  cited  above  that  suggest 
that  E  coli  Ol57:H7  is  more  prevalent 
than  previously  thought  in  live  cattle 
and  carcasses  are  the  study  by  Elder  et 
al.  and  the  study  by  Smith  el  al  (both 
cited  above). 


FSIS  IS  publishing  this  document  to 
advise  federally  inspected 
establishments  of  the  Agency's  position 
on  one  aspect  of  its  public  health 
strategy  to  deal  with  E  coli  Ol57:H7 
contamination  and  to  provide  an 
opportunity  for  comment  on  that 
position,  as  FSIS  continues  to  develop 
a  comprehensive  strategy.  As  explained 
under  the  HACCP  discussion  above,  the 
regulations  require  that  establishments 
reassess  their  HACXIF  plans  whenever 
any  changes  occur  that  would  affect 
their  hazard  analysis  or  alter  their 
HAC:CP  plans.  The  availability  of  FSIS 
testing  data  since  FSIS  began  using  the 
new  testing  method  and  the  information 
from  the  Smith  and  Elder  stuaies 
presented  above  is  a  change  that 
requires  establishments  to  reassess  their 
HACCP  plans  because  these  data 
provided  (-vidence  that  E  roy;Ol57;H7 
is  more  prevalent  than  was  thought 
before  this  data  became  available. 

The  Elder  and  Smith  studies  were 
completed  in  ZUOO  and  1999. 
respectively,  and  published  thereafter, 
and  FSIS  surveillance  data  from  its  new 
testing  method  became  available  in 
1999.  FSIS  has  not  previously  informed 
manufacturers  of  beef  products  that  it 
believes  that  the  availability  of  these 
data  constitutes  a  change  that  could 
affect  an  establishment's  hazard  analysis 
and  alter  its  HACCiP  plans  for  raw  beef 
products.  The  preliminary  results  of  the 
draft  risk  assessment  on  E  coli  Ol57:H7 
support  FSIS'  positi(m.  No  more  recent 
data  have  become  available  that  would 
affect  FSIS'  conclusions  regarding  the 
prevalence  of  E.  coli  0157:H7. 

Based  ort  anecdotal  information  from 
Its  inspection  program  personnel  and 
from  In-Depth  Verification  Reviews 
(IDVs).  FSIS  believes  that  most 
establishments  have  not  taken  the  data 
discussed  above  into  account  in  their 
hazard  analysis,  and  that  establishments 
might  not  have  addressed  E.  coli 
(n57:H7  in  their  HACCP  plans  or.  for 
grinding  establishments,  in  programs 
that  serve  as  prerequisites  to  HACCP 
plans.  Therefore,  the  Agency  is  issuing 
this  notice  informing  the  public  of  its 
views  concerning  the  implications  of 
the  E.  coli  Ol57:H7  data  discussed 

above. 

According  to  the  data  from  the  studies 
discussed  above,  the  fecal  prevalence  of 
E  coli  Ol57:H7  in  fed  cattle  is 
significantly  higher  than  the  fecal 
prevalence  of  E.  coli  Ol57;H7  in  culled 
breeding  cattle  (dairv.  beef  cows,  and 
bulls).  However.  FSIS  believes  that  all 
establishments  producing  raw  beef 
products,  including  those  slaughtering 
culled  breeding  cattle  or  using  meat 
from  culled  breeding  cattle  in 
processing,  need  to  reassess  their 


HACCP  plans  because  the  data  show 
that  E.  coli  Ol57:H7  is  present  in  culled 
breeding  cattle,  because  most  slaughter 
establishments  slaughter  both  fed  and 
culled  breeding  cattle,  and  because  most 
beef  processing  establishments  use  meat' 
from  both  fed  and  culled  breeding 
cattle.  FSIS  believes  that  establishments 
that  slaughter  both  types  of  cattle  or  use 
both  types  of  meat  in  processing  would 
not  develop  different  HACCP  plans  for 
slaughtering  fed  versus  culled  breeding 
cattle  or  for  processing  meat  from  fed 
versus  culled  breeding  cattle. 

Prior  Reassessments  Based  on  Relevant 
E.  coli  Ol57:H7Data 

Because  all  establishments  are 
required  to  reassess  their  HACCP  plans 
at  least  annually  according  to 
*^  417.4(a)(3).  all  establishments  should 
have  reassessed  their  HACCP  plans  at 
least  once,  and  possibly  twice,  since  the 
February  29,  2000.  public  meeting.  As 
noted  above,  at  that  public  meeting. 
FSIS,  ARS,  and  the  CDC  presented  some 
of  the  data  that  provided  evidence  that 
E.  to//Ol57:H7  was  more  prevalent 
than  previously  thought  at  that  time, 
and  that  this  pathogen  may  be  a  hazard 
that  is  reasonably  likely  to  occur  at  all 
stages  of  handling  raw  beef  products.  In 
addition.  FSIS  placed  the  transcript 
from  the  public  meeting  on  its  web  site 
shortly  after  the  meeting.  Finally,  FSIS 
released  the  draft  risk  assessment, 
which  discussed  the  published  data  that 
provide  evidence  that  E.  coli  Ol57:H7  is 
more  prevalent  than  previously  thought, 
on  its  web  page  in  November  2001. 

Because  FSIS  made  some  of  the  data 
discussed  above  available  in  2000  and 
released  the  draft  risk  assessment  in 
2001.  establishments  that  produce  raw- 
beef  products  already  may  have 
reassessed  their  HACCP  plans  based  on 
this  data  to  determine  whether  E.  coli 
Ol57:H7  is  a  hazard  reasonably  likely  to 
occur  in  their  production  of  these 
products,  and,  if  so.  whether  their 
HACCP  plans  appropriately  address  this 
hazard.  Establishments  that  already 
have  taken  the  relevant  E.  coli  Ol57:H7 
data  into  account  in  a  reassessment  are 
not  required  to  conduct  another 
reassessment  of  their  HACCP  plans, 
provided  these  establishments  have 
evidence  of  their  reassessment  based  on 
this  data  that  is  available  to  FSIS 
inspection  program  personnel  in  their 
hazard  analysis,  HACCP  plans,  or  record 
of  reassessment.  Establishments  should 
have  taken  into  account  all  of  the  data 
discussed  above  that  suggest  that  E.  coli 
Ol57:H7  is  more  prevalent  than 
previously  thought:  the  FSIS  testing 
data  and  the  data  from  the  Smith  and 
Elder  studies. 
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Outcomes  of  Reassessments  Based  on 
Relevant  E.  coli  Ol57:H7  Data 

Establishments  that  produce  raw  beef 
products  that  have  not  conducted  a 
reassessment  of  their  HACCP  plans 
based  on  the  relevant  E.  coliOl57:H7 
data  discussed  above  to  determine 
whether  E.  coli  Ol57:H7  is  a  hazard 
reasonably  likely  to  occur  in  their 
production  of  these  products,  and,  if  so, 
whether  their  HACCP  plans 
appropriately  address  this  hazard,  are 
required  to  conduct  a  reassessment.  If 
this  pathogen  is  a  hazard  reasonably 
likely  to  occur,  then  it  must  be 
addressed  in  a  HACCP  plan  through  one 
or  more  CCPs  designed  to  control  the 
pathogen. 

Even  establishments  that  produce 
intact  product  will  need  to  reassess  their 
HACCP  plans  based  on  the  new  E.  coli 
Ol57:H7  data.  These  establishments  are 
required  to  reassess  their  HACCP  plans 
because  much  intact  beef  product  may 
be  used  to  make  non-intact  product, 
such  as  ground  beef.  According  to 
§  417.2(a)(2),  establishments  are 
required  to  identify  the  intended  use  or 
consumers  of  the  finished  product. 
Therefore,  to  be  able  to  determine  the 
adequacy  of  their  HACCP  plans, 
establishments  that  produce  intact  beef 
products  need  to  determine  whether 
their  products  will  be  used  to  produce 
raw,  non-intact  product. 

This  document  addresses  only  the 
need  for  HACCP  plan  reassessment. 
FSIS  cannot  predict  the  likelihood  that 
an  establishment  producing  raw  beef 
products  will  need  to  incorporate,  or    . 
alter,  controls  to  prevent,  eliminate,  or 
reduce  £.  coyiOl57:H7  to  an  acceptable 
level  (i.e.,  a  level  that  would  not  be 
detectable  using  the  FSIS  testing 
method  or  a  method  with  a  sensitivity 
at  least  equivalent  to  FSIS'  method)  in 
one  or  more  HACCP  plans  as  a  result  of 
plan  reassessment.  FSIS  does  believe, 
however,  that  given  the  FSIS  testing 
data  and  the  data  from  the  Elder  and 
Smith  studies  discussed  above, 
establishments  should  strongly  consider 
the  possibility  that  E.  coli  Ol57:H7 
contamination  is  a  hazard  reasonably 
likely  to  occur  in  their  production  of 
beef  products,  especially  if  an 
establishment  produces  non-intact 
product  that  has  been  or  could  be 
adulterated  with  E.  coli  Ol57:H7  or 
produces  intact  product  that  is  to  be 
used  for  non-intact  product,  and  this 
non-intact  product  has  been  or  could  be 
found  to  be  adulterated  with  E.  coli 
Ol57:H7. 

In  determining  whether  E.  coli 
Ol57:H7  is  a  hazard  reasonably  likely  to 
occur  in  the  production  process  for  their 
raw  beef  products,  establishments 


should  take  into  account  whether  their 
raw  beef  products  have  tested  positive 
for  E.  coli  0157:H7  in  either  FSIS  or 
industry  testing.  They  should  also 
consider  whether  there  is  a  reasonable 
likelihood  of  E.  coli  Ol57:H7 
contamination  of  their  raw  beef 
products  in  the  absence  of  controls  (see 
§417.2(a)(l)). 

Although  all  establishments 
producing  raw  beef  products  are 
required  to  reassess  their  HACCP  plans, 
some  establishments  may  determine 
that  they  do  not  need  to  change  their 
HACCP  plans.  For  example,  some 
establishments  may  already  address  E. 
coli  0157:H7  in  their  HACCP  plans. 
Even  if  these  establishments  did  not 
take  the  FSIS  testing  data  and  the  Smith 
and  Elder  data  into  account  in  their 
prior  hazard  analysis,  they  may 
determine  that  their  HACCP  plans  are 
still  adequate  to  prevent,  eliminate,  or 
reduce  E.  coli  Ol57:H7  to  an 
undetectable  level  in  light  of  the  data, 
and  that  these  data  do  not  affect  their 
hazard  analysis.  Similarly, 
establishments  that  produce  raw  intact 
product  that  will  not  be  further 
processed  into  raw.  non-intact  product 
may  determine  that  these  data  do  not 
affect  their  hazard  analysis,  and  that 
their  HACCP  plans  do  not  need  to  be 
changed. 

Critical  Control  Points  and  Sanitation 
SOPs  and  Other  Prerequisite  Programs 

The  regulations  require  that 
establishments  develop  HACCP  plans 
that  include  critical  control  points 
(CCPs):  points,  steps,  or  procedures  in  a 
food  process  at  which  a  control  can  be 
applied,  and.  as  a  result,  a  food  safet\' 
hazard  can  be  prevented,  eliminated,  or 
reduced  to  acceptable  levels.  FSIS 
considers  an  acceptable  reduction  for  E. 
coli  Ol57:H7  to  be  a  reduction  to  an 
undetectable  level. 

Because  controls  to  reduce  the  risk  of 
E.  coli  Ol57:H7  contamination  when  the 
product  is  still  intact  may  be  the  best 
means  of  controlling  the  hazard.  FSIS 
believes  that  slaughter  establishments 
and  deboning  establishments  should 
strongly  consider  putting  in  place  one  or 
more  validated  CCPs  that  are  designed 
to  eliminate  or  reduce  E.  coli  Ol57:H7 
and  other  pathogens.  If  such 
establishments  have  controls  in  place  to 
address  E.  coli  Ol57:H7  specifically, 
they  cannot  conclude  that  the  pathogen 
is  not  a  hazard  reasonably  likely  to 
occur  in  the  absence  of  those  controls. 
FSIS  believes  that  any  interventions  that 
slaughter  and  deboning  establishments 
use  to  address  E.  coli  Ol57:H7  should 
be  incorporated  into  their  HACCP  plans. 
At  this  time.  FSIS  is  not  aware  of  any 
prerequisite  programs  that  are 


appropriate  for  use  in  slaughter  and 
deboning  establishments  to  address  E. 
coli  0157:H7.  FSIS  advises  that  it 
intends  to  scrutinize  very  closely  the 
hazard  analyses  and  HACCP  plans  of 
those  slaughter  or  deboning 
establishments  that  conduct,  or  have 
conducted,  a  reassessment  and  decide 
that  an  intervention  for  E  coli  C)157:H7 
is  not  necessary. 

According  to  the  requirements  of 
§  417.4(a)(1).  establishments  must 
validate  CCPs  to  ensure  that  they  can 
successfully  apply  a  scientifically 
appropriate  CCP  to  prevent,  eliminate, 
or  reduce  E.  cnli  C)157:H7  under  their 
commercial  operating  conditions  (see  61 
FR  38826-38827).  Tntil  pstablishments 
demonstrate  that  the  CCP  achiev  es  the 
anticipated  effect  under  actual  in-plant 
conditions,  effectiveness  of  the  CCP  is 
theoretical,  and  the  plan  is  not 
validated.  Based  on  information  from 
inspection  program  personnel  and  lD\'s. 
FSIS  believes  that  many  establishments 
have  not  validated  their  CCPs  based  on 
actual  in-plant  conditions. 

Published  scientific  studies  have 
demonstrated  that  there  are  effective 
decontamination  methods  that  can  be 
used  for  preventing,  eliminating,  or 
reducing  E.  coli  C3l 57:117. 
Establishments  can  validate  their  CCPs 
for  E.  coli  Ol57:H7  by  ensuring  that  the 
operation  of  the  CC^P  in  their  plant  can 
meet  the  parameters  of  these  studies, 
and  by  challenge  studies  using  an 
appropriate  surrogate  for  E.  coli 
Ql57:H7  that  could  include,  but  not  be 
limited  to.  E.  coli  and  coliforms.  There 
are  no  situations  in  which  inspection 
program  personnel  will  ask  that 
establishments  introduce  pathogeni(.  or 
harmful  bacteria  into  the  establishments 
to  validate  the  effectiveness  of  CCPs. 
Establishments  can  ensure  the 
effectiveness  of  their  CCPs  through 
monitoring,  verification,  and  corrective 
action  procedures  in  their  written 
HACCP  plans. 

FSIS  believes  that  establishments  that 
receive  product  for  grinding  also  should 
address  E.  coi;  Ol57:H7  These 
establishments  can  employ  validated 
CCPs  in  their  HACCP  plans  to  address 
E.  coli  (J157:H7.  Interventions  are 
becoming  available  to  grinders.  These 
establishments  can  also  establish  and 
require  that  specifications  for  the  raw- 
material  that  they  purchase  be  met  by 
suppliers.  FSIS  belie\es  that  grinders 
that  have  purchase  specifications  that 
require  that  all  of  their  suppliers  have 
one  or  more  CCPs  in  their. HACCP  plans 
that  are  validated  to  eliminate  or  reduce 
E.  coyy  Ol57:H7  below  detectable  levels 
and  that  ensure  that  these  specifications 
are  met  may  determine  that  no 
additional  steps  to  address  E  coli 
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Ol57:H7  are  necessary  in  their 
production  process  for  ground  beef. 
However,  given  the  nature  of  the 
pathogen.  FSIS  strongly  recommends 
that  grinders  that  have  purchase 
specifications  addressing  E.  coli 
()157:H7  determine  whether  CCPs 
preventing  E  rnli  ()157:H7  growth  or 
contamination  after  product  receipt  are 

necessary- 
Grinders  could  incorporate  purchase 
specifications  to  prevent  £  coli 
Ol57:H7-contaminated  product  from 
entering  their  establishment  in  their 
HACCP  plans.  However,  the  Agency 
also  recognizes  that  some  may  argue 
that  purchase  specifications  addressing 
E.  coli  Ol57:H7  do  not  lend  themselves 
to  a  point,  step,  or  procedure  in  a  food 
process  at  whic  h  control  can  be  applied 
(see  definition  of  'critical  control  point" 
in  §417.1).  Also,  if  grinding 
establishments  have  purchase 
specifications  addressing  E  coli 
Ol57:H7  that  require  that  incoming 
product  has  been  treated  to  eliminate  or 
reduce  E  coli  01,57:H7  to  an 
undetectable  level,  and  if  they  ensure 
that  these  specifications  are  met.  these 
establishments  may  determine  that  they 
do  not  need  a  separate  CC.P  to  eliminate 
'or  reduce  E.  co/y  Ol57:H7  after  receipt 
of  product.  In  recognition  of  these 
arguments.  FSIS  advises  that  grinders 
mav  choose  not  to  include  purchase 
specifications  addressing  E.  coli 
Q157:H7  as  CCPs  in  their  HAACP  plans 
if  thev  do  not  include  these  purchase 
specifications  as  CCPs  in  their  HAt^f'P 
plans,  however,  establishments  should 
incorporate  them  in  their  Sanitation 
SOPs.  which  FSIS  has  recognized  as 
prerequisites  for  HACCP  (61  FR  .HHH34), 
or  in  other  programs  that  are 
prerequisites  for  HACCP  (prerequisite 
programs). 

Current  regulations  do  not  include 
specific  requirements  for  prerequisite 
programs  other  than  Sanitation  SOPs. 
However,  under  §  417.5(a)(ll. 
establishments  must  maintain  records  of 
their  hazard  analysis,  including  all 
supporting  documentation.  According 
to  the  regulations,  the  hazard  analvsis 
must  include  the  food  safety  hazards 
that  can  occur  before,  during,  and  after 
entrv  into  the  establishment  (§4 17.2(a)). 
If  an  establishment  has  determined  in 
its  hazard  analysis  that  E  coh  Ol57:H7 
is  a  hazard  that  can  occur  at  one  of  these 
points  but  is  not  reasonably  likely  to 
occur  in  the  establishments  processing 
because  the  establishment  has  a 
prerequisite  program  with  purchase 
specifications  addressing  E  coli 
Ol57:H7.  information  concerning  the 
prerequisite  program  is  supporting 
documentation  that  must  be  maintained 
under  §417. 5(a)(1).  All  documentation 


supporting  the  hazard  analysis  must  be 
made  available  to  FSIS  upon  request 

(§417.5(n). 

FSIS  expects  the  supporting 
documentation  concerning  prerequisite 
programs  other  than  Sanitation  SOPs  to 
include  the  programs"  procedures  and 
operational  controls  in  writing.  In 
addition.  FSIS  expects  the 
documentation  to  include  records  that 
document  that  the  program  is  effective, 
and  that  E  coli  Ol57:H7  is  not 
reasonabiv  likelv  to  occur.  Without  this 
documentation.  FSIS  would  question 
the  adequacy  of  the  establishment's 
HACCP  svstem  and  hazard  analysis. 
Establishments  should  revise  their 
prerequisite  programs,  as  necessary,  to 
ensure  their  effectiveness  and  should 
take  appropriate  corrective  actions 
when  thev  determine  that  their 
prerequisite  programs  may  have  failed 
to  prevent  contamination  or 
adulteration  of  product.  If 
establishments  that  address  E.  coli 
01,t7  H7  in  their  prerequisite  programs 
and  not  in  their  HACCP  plans  produce 
£.  (:oy/Ol57.H7-positive  product,  this 
occurrence  would  be  considered  a 
■'deviation  not  covered  by  a  specified 
corrective  action"  or  an   "unforeseen 
hazard"  (§  417.3(b)).  Therefore,  these 
establishments  would  be  required  to 
take  the  corrective  actions,  including 
reassessment,  set  forth  in  §  417..1(b). 

As  with  other  prerequisite  programs 
that  include  purchase  specifications 
addressing  E  coli  Ol57:H7. 
establishments  with  Sanitation  SOPs 
that  include  purchase  specifications 
addressing  E.  coli  Ol57;H7  may 
conclude  that  the  pathogen  is  not 
reasonabiv  likelv  to  occur  in  the 
establishments'  processing  because  of 
the  Sanitation  SOPs.  However,  unlike 
other  prerequisite  programs,  current 
regulations  provide  requirements  for 
Sanitation  SOPs  and  ensure  that  FSIS 
has  access  to  establishments'  records 
documenting  the  implementation  and 
monitoring  of  the  Sanitation  SOPs. 
According  to  the  .Sanitation  SOP 
regulations,  establishments  that  include 
purchase  specifications  addressing  E. 
coli  Ol57:H7  in  their  Sanitation  SOPs 
will  need  to  evaluate  routinely  the 
effectiveness  of  these  purchase 
specifications  in  preventing  the 
adulteration  of  their  products.  Thev  will 
also  need  to  revise  these  purchase 
specifications  as  necessary  to  keep  them 
effective  (see  §416  14).  Moreover,  they 
will  need  to  maintain  records  to 
document  the  implementation, 
monitoring,  and  correction  of  their 
purchase  specifications  {see  §§416.15 
and  416.16). 

I'nder  §416.15,  establishments  are 
required  to  conduct  corrective  actions 


when  they  determine  that  their 
Sanitation  SOP  may  have  failed  to 
prevent  direct  contamination  or 
adulteration  of  product:  however,  under 
§416.15.  establishments  are  not 
required  to  reassess  their  Sanitation 
SOPs  when  they  determine  that  their 
Sanitation  SOPs  may  have  failed  to 
prevent  direct  contamination  or 
adulteration  of  product.  If 
establishments  that  address  E.  coli. 
Ol57:H7  in  their  Sanitation  SOPs  and 
not  in  their  HACCP  plans  produce  E. 
coli.  Ol57:H7-positive  product,  this 
occurrence  would  be  considered  a 
"deviation  not  covered  by  a  specified 
corrective  action"  or  an  "unforeseen 
hazard  "  (§  417.3(b)).  Therefore,  these 
establishments  would  be  required  to 
take  the  corrective  actions,  including 
reassessment,  set  forth  in  §41 7.3(b). 

FSIS  received  a  petition  dated 
December  30,  1999,  signed  by  numerous 
meat  and  poultry  trade  organizations 
(see  65  FR  30952  for  information  on  this 
petition  and  the  text  of  this  petition). 
The  petition  stated  that  a  HACCP  plan 
is  only  one  part  of  a  plant's  overall  food 
safety  system,  and  that  other  integral 
components  of  that  system  include 
Sanitation  SOPs.  various  good 
manufacturing  practices,  and  other 
prerequisite  programs  that  are  needed  to 
form  the  foundation  for  the  HACCP 
svstem.  The  petition  stated  that  FSIS 
should  recognize  these  other 
components  of  establishments'  food 
safetv  svstems  when  determining 
whether  HACCP  plans  are  adequate. 

In  this  notice,  FSIS  is  recognizing  that 
establishments  receiving  raw  beef 
product  for  grinding  can  effectively 
include  purchase  specifications 
addressing  E.  coli.  0157:H7  in 
Sanitation  SOPs  and  other  prerequisite 
programs.  FSIS  has  made  no  general 
determinations  concerning  food  safety 
hazards  other  than  E.  coli.  Ol57;H7  and 
no  general  determinations  concerning 
what  circumstances  other  than  grinders' 
receiving  product  that  meets  purchase 
specifications  can  be  addressed  through 
prerequisite  programs,  rather  than 
HACCP.  If  establishments,  other  than 
grinders,  address  any  food  safety  hazard 
in  a  prerequisite  program,  and  if 
grinders  include  more  than  purchase 
specifications  addressing  E.  coli. 
Ol57:H7  in  their  prerequisite  programs. 
FSIS  will  review  the  establishments' 
supporting  documentation  for  these 
programs  and  will  make  a  determination 
concerning  the  adequacy  of  these 
programs,  applicable  HACCP  plans,  and 
hazard  analyses  on  a  case-by-case  basis. 

FSIS  does  not  believe  that 
establishments  receiving  raw  beef 
product  for  grinding  will  be  able  to 
substitute  Sanitation  SOPs  or  other 
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prerequisite  programs  addressing  E.  coli. 
Ol57:H7  for  their  HACCP  plans  in  their 
entirety  because  the  Agency  does  not 
believe  that  E.  coli.  Ol57:H7 
contaminated  product  from  outside 
sources  would  be  the  only  food  safety 
hazard  reasonably  likely  to  occur  in  the 
production  of  ground  beef  in  the 
absence  of  controls.  For  establishments 
receiving  raw  beef  product  for  grinding, 
FSIS  believes  that  Sanitation  SOPs  or 
other  prerequisite  programs  together 
with  HACCP  plans  function  as  food 
safety  HACCP  systems  that  effectively 
produce  safe,  unadulterated  product. 

Verification 

All  establishments  are  required  to 
conduct  on-going  verification  activities 
to  ensure  that  their  HACCP  plans  are 
effectively  implemented  {§  417.4(a)(2)). 
Whether  the  establishment  has  CCPs 
addressing  E.  coli.  Ol57:H7  in  their 
HACCP  plans  or  has  concluded  the 
pathogen  is  not  reasonably  likely  to 
occur  because  it  has  purchase 
specifications  that  prevent  the  pathogen 
from  entering  the  facility,  the 
establishment  is  required  to  conduct  on- 
going verification  activities  to  ensure 
that  any  CCP  is  adequately  addressing  E. 
coli.  Ol57:H7,  or  that  the  purchase 
specifications  continue  to  prevent  the 
pathogen  from  entering  the  facility.  FSIS 
recommends  that  establishments' 
verification  activities  include  testing  for 
E.  coli.  Ol57:H7. 

State  Inspection  Programs  and 
Programs  Outside  the  United  States 
(U.S.) 

Establishments  in  states  that  have 
their  own  inspection  programs  that 
produce  raw  beef  products  and  that 
have  not  already  done  so  must  reassess 
their  HACCP  plans  in  light  of  the  E.  coli. 
Ol57:H7  data  discussed  above. 
Similarly,  producers  outside  the  U.S. 
that  import  raw  beef  product  into  the 
U.S.  that  have  not  already  done  so  will 
have  to  reassess  their  HACCP  systems 
based  on  the  data  discussed  above. 

FSIS  Actions  To  Enforce  and  Facilitate 
Compliance  With  the  Reassessment 
Requirement 

Establishments  that  produce  raw  beef 
products  are  to  reassess  their  HACCP 
plans  unless  they  have  already 
reassessed  their  HACCP  plans  based  on 
the  E.  coli.  Ol57:H7  data  that  suggest 
that  the  pathogen  may  be  more 
prevalent  than  previously  thought,  and 
they  have  evidence  of  this  reassessment 
that  is  available  to  FSIS  inspection 
program  personnel  in  their  hazard 
analysis,  HACCP  plans,  or  record  of 
reassessment.  Although  establishments 
are  not  required  to  maintain  a  written 


record  of  their  reassessment,  FSIS 
encourages  them  to  do  so. 

The  Agency  intends  to  instruct  its 
inspection  program  personnel  to 
determine  whether  reassessments  were 
conducted  or  are  being  conducted  and 
to  begin  making  this  determination  on 
November  6,  2002.  At  this  time. 
inspection  program  personnel  will 
ensure  that  all  establishments  producing 
raw  beef  products  are  aware  that  the 
Agency  has  issued  this  notice  and  will 
ensiu-e  that  those  establishments  that 
have  not  yet  reassessed  their  HACCP 
plans  based  on  the  relevant  E.  coli 
Ol57:H7  data  discussed  above  begin 
their  reassessment  in  time  to  complete 
it  by  the  following  date  according  to 
plant  size:  December  6,  2002  for  large 
plants  (all  establishments  with  500  or 
more  employees):  February  4,  2003  for 
small  plants  (all  establishments  with  10 
or  more  employees  but  fewer  than  500): 
and  April  7,  2003  for  very  small  plants 
(all  establishments  with  fewer  than  10 
employees  or  aimual  sales  of  less  than 
$2.5  milUon).  FSIS  will  not  begin 
enforcing  the  required  reassessment 
until  December  6,  2002  for  large  plants: 
February'  4,  2003  for  small  plants:  and 
April  7,  2003  for  ver\'  small  plants.  By 
looking  into  establishments' 
reassessment  actions  prior  to  the  time 
they  are  required  to  complete  their 
reassessments,  FSIS  will  ensure  that  all 
establishments  producing  raw  beef 
products,  including  those  that  are  small 
and  very  small  businesses  that  may  not 
belong  to  a  trade  association,  are  aware 
of  this  notice.  FSIS  will  mail  this  notice 
to  all  small  and  very  small  plants  prior 
to  the  effective  date  for  reassessment. 

The  Agency  then  intends  to  instruct 
its  inspection  program  personnel  to 
collect  data  concerning  the  outcomes  of 
the  required  reassessment  and  to  begin 
collecting  this  data  on:  December  23. 
2002  for  large  plants:  February  19.  2003 
for  small  plants:  and  April  2l'.  2003  for 
very  small  plants.  Inspection  program 
personnel  will  collect  data  concerning 
(1)  whether  establishments  reassessed 
their  HACCP  plans  based  on  the 
relevant  E.  coli  Ol57:H7  data  prior  to  or 
after  publication  of  this  notice:  (2) 
whether  establishments  changed  their 
HACCP  plans  or  prerequisite  programs 
as  a  result  of  a  reassessment  that  took 
this  data  into  account:  (3)  if 
establishments  changed  their  HACCP 
plans  or  prerequisite  programs,  how^  the 
plans  or  prerequisite  programs  were 
changed;  and  (4)  if  establishments  did 
not  change  their  HACCP  plans  or 
prerequisite  programs,  the  reasons  the 
plans  or  programs  were  not  changed.  If 
an  establishment  does  not  reassess  its 
HACCP  plans  in  accord  with  this 
document,  FSIS  will  evaluate  the 


establishment's  compliance  with  Part 
417. 

Guidance 

FSIS  is  making  available  guidelines 
entitled.  "Guidance  for  Beef  Grinders 
and  Suppliers  of  Boneless  Beef  and 
Trim  Products"  on  the  Internet  (http:// 
ww'w. fsis.usda.gov/oppde/rdad/ 
publications.htm).  In  this  guidance 
material  available  today.  FSIS  is 
providing  recommendations  for 
reducing  the  occurrence  of  E.  coli 
Ol57:H7  and  Salmonella  in  ground 
beef  boneless  beef  and  trim  products. 
FSIS  initially  made  this  guidance 
material  available  to  the  public  in 
March  1998.  FSIS  has  expanded  this 
guidance  material  to  include  guidance 
for  suppliers  of  boneless  beef  and  trim 
and  recommendations  for  reducing 
Salmonella  in  ground  beef,  boneless 
beef  and  trim  products. 

In  the  guidance  material,  to  further 
reduce  the  risk  off.  coli  Ol57:H7 
contamination  after  product  receipt. 
FSIS  is  recommending  that  grinders 
receiving  product  from  more  than  one 
supplier  prevent  any  mixing  of  product 
from  different  suppliers,  unless  they  can 
demonstrate  that  the  source  materials 
from  the  different  suppliers  have  been 
adequately  treated  to  eliminate  or 
reduce  E.  coli  Ol57:H7  to  an 
undetectable  level.  Keeping  product 
from  different  suppliers  separate  will 
prevent  any  potentially  E.  coli  Ol57:H7- 
contaminated  source  material  from 
adulterating  source  materials  from  other 
suppliers.  Also,  by  keeping  product 
from  different  suppliers  separate, 
grinders  will  be  able  to  identify  the 
potential  source  of  any  E.  coli  Ol57:H7- 
contaminated  product  should  the 
pathogen  be  detected.  If  FSIS  finds 
samples  of  ground  beef  produced  from 
suppliers'  source  materials  outside  the 
grinding  establishment  or  retail  facility 
to  be  positive  for  E.  coli  Ol57:H7.  FSIS 
intends  to  notif\-  the  supplying 
establishments  that  they  may  have 
supplied  E.  co/i  Ol57:H7-positive 
product  to  a  grinding  establishment  or 
retail  facility. 

FSIS  intends  to  gather  pertinent 
information  concerning  suppliers  from 
Federal  grinding  establishments  and 
retail  facilities.  If  FSIS  confirms  that 
ground  product  is  positive  for  F  coli 
Ol57:H7.  FSIS  intends  to  obtain  from 
Federal  grinding  establishments  the 
following  information  concerning  their 
suppliers  of  the  source  materials:  the 
name,  point  of  contact,  and  phone 
number  for  the  establishments 
supplying  the  source  materials  for  the 
lot  of  ground  beef  sampled:  the  supplier 
lot  numbers  and  production  dates;  and 
any  other  inform;  ion  that  would  be 
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useful  to  suppliers  that  may  have 
supplied  £  coli  Ol57:H7-positive 
product  to  Federal  grinding 
establishments  Simildrlv.  at  the  time 
FSIS  collects  samples  of  ground  beef 
from  retail  facilities,  FSIS  will  obtain 
from  the  retail  facility  the  names  and 
establishment  numbers  of  the 
establishments  supplving  the  source 
materials  for  the  lot  of  ground  beef 
sampled,  the  supplier  lot  numbers  and 
production  dates,  and  any  other 
informatiim  that  would  be  useful  to 
suppliers  if  they  are  later  notified  of  an 
E  coli  01.57:H7  positive  finding. 

Under  §  320  1(b)(1).  establishments 
and  retail  facilities  are  required  to  keep 
records  of  each  transaction  involving 
their  purchasing  or  receiving  any  meat 
or  meat  food  product.  These  records 
must  show  the  name  or  description  of 
the  articles  they  purchase  or  receive 
(§320.1(b)(l)(i))  and  the  name  and 
address  of  the  seller  of  the  articles  they 
purchase  (§  320  l(b)(l)(iv)). 
Establishments  and  retail  facilities  must 
provide  FSIS  access  to  these  records 
(§  320,4.  21  U.S.C.  642).  FSIS  expects 
that  supplier  lot  numbers  and 
production  dates  are  normally  available 
at  Federal  grinding  establishments  and 
retail  facilities  In  addition,  FSIS 
expects  that  establishments  or  retail 
facilities  would  normally  obtain  the 
contact  information  FSIS  is  collecting. 
In  addition.  FSIS  is  making  available 
on  the  Internet  address  previouslv  listed 
new  guidance  material  on  reducing  the 
occurrence  of  E  coli  Ol57:H7  for  beef 
slaughter  establishments  and  for  live 
animal  producers  In  the  guidance 
material  for  beef  slaughter 
establishments.  FSIS  has  included 
examples  of  published  studies  of 
decontamination  methods  that  can  be 
used  as  critical  control  points 
addressing  E  coli  Ol57:H7. 

The  ,\gencv  invites  comments  on  the 
guidance  materials  it  is  making 
available  In  the  guidance  materials, 
FSIS  is  emphasizing  that  it  is  important 
for  evervone  who  is  involved  in 
producing  beef  products  to  have  in 
place  measures  designed  to  prevent, 
eliminate,  or  reduce  the  presence  of  E 
co/i  01. 57:H7  in  their  products. 

In  both  the  guidance  material  for  beef 
grinders  and  suppliers  of  boneless  beef 
and  trim  products  and  the  guidance 
material  for  beef  slaughter 
establishments.  FSIS  is  recommending 
that  establishments  consider  that  E  coli 
Ol57:H7  prevalence  mav  be  higher  in 
April  through  September  than  during 
other  times  of  the  year,  and  that  they 
may  have  to  account  for  this  increased 
prevalence  in  their  HACCP  systems. 
Several  studies  show  that  the  period 
from  lune  to  September  is  a  high 


prevalence  season.-"  In  addition.  FSIS 
has  recently  reviewed  establishment 
testing  data  that  show  greater  E.  coli 
Ol57:H7  prevalence  in  April  through 
September.  To  account  for  increased  E. 
coil  Ol57:H7  prevalence, 
establishments  may  need  to  conduct 
more  frequent  or  more  rigorous 
verification  activities,  and  they  may 
need  to  employ  more  rigorous 
interventions,  during  April  through 
September. 

Finallv.  at  the  Internet  address 
previouslv  listed.  FSIS  is  making 
available  guidanc:e  material  on  the 
procedures  for  joint  FSIS  and  FDA 
approval  of  ingredients  and  sources  of 
radiation,  including  antimicrobials, 
used  in  the  production  of  meat  and 
poultrv  products  and  specific  guidance 
on  the  use  and  labeling  of  ingredients 
and  sources  of  radiation  used  to  reduce 
microorganisms,  particularly  E.  coli 
Ol57:H7.  on  beef  carcasses,  ground 
beef,  and  beef  trimmings.  This  guidance 
document  also  includes  a  discussion  on 
direct  and  secondary  direct  food 
additives  and  the  appropriate  use  of  the 
ingredient  statement  on  the  label  of 
treated  meat. 

FSIS  E.  coli  Ol57:H7  Testing  Program 

Currentlv.  FSIS  tests  onlv  raw  ground 
beef  products  for  E  coli  Ol57:H7.  In 
addition  to  continuing  to  test  for  E.  coli 
Ol57:H7  in  raw  ground  beef.  FSIS  is 
considering  testing  raw  beef  trimmings 
and  other  intact  materials  used  in  non- 
intact  product  and  beef  carcasses  and 
parts  (primals  and  subprimals)  that  will 
be  proces.sed  into  non-intact  product. 
FSIS  is  considering  testing  trimmings, 
other  source  materials  for  non-intact 
product,  and  carcasses  and  parts  that 
will  be  processed  into  non-intact 
pntduct  because  controls  to  reduce  the 
risk  of  £  coli  Ol57:H7  when  the 
product  is  still  intact  may  be  among  the 
best  ways  to  control  the  hazard.  FSIS 
testing  would  verify-  fhe  effectiveness  of 
these  controls  Such  controls  would 
include  interventions  used  at  slaughter, 
proper  chilling  practices,  and 
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segregating  product  that  has  been 
treated  with  interventions  from  product 
that  has  not.  The  only  treatment 
available  to  eliminate  £.  coli  Ol57:H7  in 
raw,  non-intact  product  (e.g..  ground 
beef,  blade  tenderized  steaks,  and  blade 
tenderized  roasts)  is  a  full  bactericidal 
treatment,  such  as  irradiation  or 
cooking.  However,  there  are  also 
treatments  that  can  be  used  that  have 
been  shown  to  reduce  significantly  the 
level  of  this  pathogen.  At  this  time,  FSIS 
has  not  finalized  plans  to  begin  £.  coli 
Ol57:H7  testing  of  raw  beef  trimmings, 
other  intact  materials  used  in  non-intact 
product,  and  beef  carcasses  and  parts 
that  will  be  processed  into  non-intact 
product. 

Although  it  has  not  finalized  its  plans 
regarding  verification  activities  at 
establishments  that  produce  intact 
product,  FSIS  intends  to  conduct 
verification  activities  at  establishments 
that  supply  intact  product  to  grinding 
establishments  when  the  Agency 
determines  that  a  supplier  may  be 
responsible  for  £.  coli  Ol57:H'7-positive 
ground  product.  In  this  situation.  FSIS 
intends  to  conduct  verification  activities 
concerning  the  supplier's  HACCP 
system  and  Sanitation  SOPs.  FSIS  also 
intends  to  conduct  verification  tests  on 
trim  when  the  Agency  finds  ground 
product  at  a  grinder  that  receives 
product  from  outside  sources  positive 
for  £.  coli  Ol57;H7  and  is  able  to 
identify  the  supplier. 

FSIS  received  a  petition  from  the 
Center  for  Science  in  the  Public  Interest 
(CSPI),  dated  July  1,  2002,  requesting 
that,  in  addition  to  its  current  testing  of 
raw.  ground  beef  for  £.  coli  Ol57:H7, 
FSIS  conduct  £.  coli  Ol57:H7  testing  of 
raw  beef  carcasses  and  beef  trim.  In 
their  petition,  CSPI  also  stated  that 
slaughterhouses  should  be  required  to 
conduct  £.  coli  Ol57:H7  testing  of 
carcasses  and  trimmings.  FSIS  has 
posted  a  copy  of  the  petition  on  the 
Internet  at  the  address  previously  listed. 
FSIS  also  received  a  letter  from  Excel 
Corporation,  dated  lune  10.  2002.  that 
included  recommendations  for  changing 
FSIS"  testing  program.  Excel 
Corporation  stated  that  FSIS"  sampling 
frequency  should  be  based  on  what 
scientific  evidence  shows  about  the 
applied  intervention's  effectiveness  in 
reducing  E.  coli  Ol57:H7.  Excel  also 
stated  that  carcasses  would  need  to  be 
sampled  more  frequently  than  trim  and 
trim  more  frequently  than  ground  beef 
to  reach  the  same  level  of  statistical 
verification  of  the  effectiveness  of  an 
intervention  process. 

Excel  also  recommended  that  FSIS 
provide  that  ground  beef  that  has  been 
tested  and  found  negative  for  £.  coli 
Ol57:H7  could  be  labeled  to  indicate 
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this  fact,  so  that  FSIS  program  personnel 
would  reduce  their  sampling  of  this 
product  once  it  is  at  retail.  Excel 
recommended  the  following  statement 
be  allowed  on  product  that  tests 
negative  for  E.  coli  Ol57:H7:  "Product 
sampled  and  sample  tested  and  found 
negative  for  E.  coli  Ol57:H7."  FSIS  has 
posted  a  copy  of  the  letter  on  the 
Internet. 

In  modifying  its  verification  sampling 
and  testing  program  for  E.  coli  Ol57;H7, 
FSIS  will  consider  the  data  that  its 
inspection  program  personnel  collect 
concerning  establislunents"  actions  in 
response  to  the  required  HACCP  plan 
reassessment  and  comments  received 
concerning  the  Agency's  E.  coli 
0157:H7  testing  program,  the  CSPI 
petition,  and  the  letter  from  Excel 
Corporation. 

FSIS  Directive  10,010.1 

According  to  the  Agency's  ciurent 
sampling  and  testing  program 
instructions  in  FSIS  Directive  10,010.1, 
FSIS  does  not  typically  collect  raw 
ground  beef  samples  for  E.  coli  Ol57:H7 
testing  at  establishments  that  conduct 
activities  addressing  E.  coli  Ol57:H7 
that  are  specified  in  the  Directive, 
including  testing  for  E.  coli  Ol57:H7. 
Recently,  FSIS  found  that  some  of  these 
establishments  producing  raw  ground 
beef  have  had  problems  with  E.  coli 
Ol57:H7  contamination.  Therefore, 
FSIS  is  in  the  process  of  revising  the 
Directive  so  that  no  establishments 
producing  raw  ground  beef  will  be 
exempt  from  FSIS  E.  coli  Ol57:H7 
sampling  and  testing.  FSIS  intends  to 
sample  and  test  product  from  all 
grinding  establishments  at  this  time. 
FSIS  will,  also  be  developing  a  risk- 
based  verification  program  that  takes 
into  accoimt  such  factors  as  volume  of 
production  and  effectiveness  of 
interventions. 

FSIS  also  intends  to  revise  Directive 
10,010.1  to  make  it  consistent  with 
HACCP.  According  to  the  existing 
Directive,  if  FSIS  collects  a  raw  ground 
beef  sample  from  an  establishment  that 
tests  positive  for  E.  coli  Ol57:H7,  FSIS 
must  continue  to  collect  samples  from 
that  establishment  until  the  Agency  has 
obtained  15  consecutive  negative  test 
results. 

FSIS  intends  to  remove  this  provision 
from  the  Directive  because  FSIS  believes 
that  this  policy  is  inconsistent  with 
HACCP.  Under  HACCP,  it  is  the 
establishment's  responsibility  to  take 
appropriate  corrective  actions  when  a 
sample  tests  positive  for  E.  coli 
0157:H7. 

When  FSIS  has  removed  from  the 
Directive  the  provision  requiring  15 
consecutive  negative  FSIS  E.  coli 


Ol57:H7  test  results  following  an  FSIS 
£,  coli  0\57:n7  positive  test  result.  FSIS 
will  exercise  its  discretion  in 
determining  the  appropriate  number  of 
follow-up  samples  to  collect  and  test 
and  will  make  this  determination  based 
on  the  suspected  cause  of  £.  coli 
Ol57:H7  contamination  £ind  the 
establishment's  corrective  action. 

The  current  Directive  defines  the 
"sampled  lot"  as  all  raw  ground  beef 
products  produced  between 
performance  of  complete  cleaning  and 
sanitization  procedures  for  all 
equipment  used  in  handling  or 
processing  a  raw  ground  beef  product. 
FSIS  believes  that  this  definition  is  too 
prescriptive,  and  that,  under  HACCP. 
establishments  should  be  given  more 
flexibility  concerning  the  definition  of 
the  sampled  lot.  Therefore,  FSIS  is 
revising  the  Directive  to  recognize  the 
establishment's  definition  of  the 
sampled  lot,  provided  the  establishment 
has  a  scientific  or  other  supportable 
basis  for  defining  the  sampled  lot. 

FSIS  cautions,  however,  that  an 
establishment's  defined  lot  size  does  not 
relieve  an  establishment  from  its 
responsibility  to  consider  whether  there 
are  connections  between  lots.  For 
example,  if  multiple  lots  of  raw  ground 
product  were  produced  from  source 
materials  from  the  same  production  lot 
of  a  single  supplier,  and  some  of  this 
product  was  found  positive  for  £.  coli 
Ol57:H7,  FSIS  would  expect  the 
establishment  to  have  a  scientific  basis 
that  justifies  why  any  raw  ground 
product  produced  from  those  source 
materials  should  not  be  considered  to  be 
adulterated. 

Finally,  FSIS  intends  to  revise  the 
Directive  to  specify  that  the  Agency  will 
only  collect  samples  of  product  that  has 
passed  pre-shipment  record  review  in 
accordance  with  §  417.5(c). 

FSIS  does  not  intend  to  discontinue 
its  £.  coli  Ol57:H7  testing  program.  By 
conducting  its  own  verification 
sampling  and  testing  program,  FSIS  will 
have  meaningful  data  on  the  occurrence 
of  £.  coli  Ol57:H7  in  beef  processing 
operations.  FSIS  invites  comment  on  the 
issues  related  to  FSIS  Directive 
10.010.1. 

Comments 

In  response  to  the  February  11.  2000, 
notice  announcing  the  February  29, 
2000,  public  meeting,  FSIS  received  294 
comments,  285  of  which  were  identical 
comments.  Comments  were  from 
consumers,  consumer  groups,  industry 
associations,  a  food  animal  concerns 
organization,  and  an  FSIS  employee. 
Comments  addressed  various  issues 
including  FSIS"  policy  concerning  non- 
intact  products  aiuiounced  in  the 


January  19,  1999,  policy  statement.  FSIS 
and  industrv  testing  for  £.  coli  Ol57:H7. 
and  the  FSIS  £.  coli  Ol57:H7  risk 
assessment  data  that  were  presented  at 
the  February  29.  2000.  public  meeting. 
In  addition,  several  commenters 
responded  specifically  to  the  questions 
for  consideration  that  FSIS  listed  in  the 
February  11.  2000.  notice. 

FSIS  considered  these  comments 
when  it  developed  plans  to  make  the 
intended  changes  to  Directive  10.010.1 
discussed  above.  FSIS  will  continue  to 
consider  these  comments,  any 
comments  submitted  in  response  to  this 
notice,  the  data  that  its  inspection 
program  personnel  collect  concerning 
establishments'  actions  resulting  from 
the  required  reassessment,  and  baseline 
data  for  raw-  beef  components  of  ground 
beef  and  beef  patties  and.  possibly. 
baseline  data  for  carcasses,  as  it 
determines  how  it  will  modify  its  £  coli 
Ol57:H7  testing  program  and  as  it 
makes  any  additional  changes  to  the 
Directive  addressing  the  program. 

E.  coli  Ol57:H7  in  Intact  and  \'on-lntact 
(Tenderizedl  Beef 

In  May  2001.  FSIS  requested  that  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF)  answer  several  questions 
with  regard  to  £.  coli  Ol57:H7  in  blade- 
tenderized,  non-intact  beef.  NACMCF 
reviewed  data  from  Kansas  State 
University  to  respond  to  these 
questions.  A  February  14.  2002.  report 
from  NACMCF  that  includes  FSIS' 
questions  and  NACMCF's  response  to 
the  questions  is  available  on  the  Internet 
at :  http ://v^'v^^^'. fsis  usda. gov/OPHS/ 
NACMCF/index.htm. 

Based  on  the  Kansas  State  data. 
NACMCF  concluded  that  non-intact, 
blade  tenderized  beef  steaks  could 
potentially  contain  an  infective  dose  of 
£.  coli  Ol57:H7  in  their  interior. 
NACMCF  also  concluded  that  blade 
tenderized  steaks  do  not  present  a 
greater  risk  to  consumers  than  intact 
beef  steaks  with  regard  to  £.  coli 
Ol57:H7  if  the  meat  is  oven  broiled  and 
cooked  to  an  internal  temperature  of 
140°F  or  above.  However.  NACMCF  did 
not  conclude  that  blade  tenderized 
steaks  pose  no  greater  risk  than  intact 
steaks  when  cooked  by  other  methods  or 
when  cooked  to  lower  temperatures. 
The  report  suggested  that  blade- 
tenderized  steaks  may  pose  a  risk, 
particularly  to  immunocompromised 
individuals,  when  served  very  rare  with 
cold  spots  (that  is.  when  cooked  to  an 
internal  temperature  of  less  than  120'F). 
All  of  NACMCF's  risk  estimates  were 
based  on  a  worst  case  scenario  that 
assumed  a  very  high  concentration  (3  x 
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10'  cfu/gm)  of  E  coli  Ol57:H7  in  raw 

product. 

NACMCIF  t iincludod  that  there  is 
insufficient  data  to  assess  whether  non- 
intact,  blade  tenderized  beef  roasts 
present  a  greater  risk  to  consumers  than 
intact  beef  roasts  with  regard  to  E.  coli 
()l=i"  H7  if  prepared  similarly  to  intact 
beef  roasts. 

Similarly.  NACMCF  concluded  that 
there  was  insufficient  data  to  respond  tu 
the  question  of  whether  scientific 
evidence  supports  the  need  for  a 
labeling  requirement  tu  distinguish 
between  intact  and  non-intact  products 
to  protect  the  public 

The  NACMCF  report  identifies 
research  needs  for  addressing  E  coli 
Ol57:H7  in  blade  tenderized  steaks  and 
makes  recommendations  to  FSIS 
concerning  the  Agency's  future  requests 
to  NACMCF  about  this  issue.  In  the 
event  of  an  outbreak  or  a  sporadic  case 
of  illness  attributed  to  the  consumption 
of  beef  steak,  the  report  recommends 
that  the  CDC  and  FSI.S  gather  data  on 
cooking  practices  for  the  product  that 
caused  the  illness,  the  processing  of  this 
product,  and  the  purchase  locations  of 
this  product. 

FSIS  has  also  conducted  a 
comparative  risk  assessment  of  inta(  t 
(nontenderized)  and  non-intact  (blade 
tenderized)  steaks.  The  results  of  the 
risk  assessment  are  consistent  with 
those  of  NACMCF.  The  risk  assessment 
concluded  that  the  risk  of  £".  coli 
0157H7  illness  is  not  greater  for  broiled 
tenderized  steaks  than  for  broiled  n(m- 
tenderized  steaks  at  temperatures 
between  IIQ-F  and  less  than  140'F. 
regardless  of  the  initial  E.  co// Ol57;H7 
contamination  level  or  the  susceptibility 
of  the  consumer.  Also,  the  risk 
assessment  concluded  that  the  risk  of 
illness  associated  with  E  coli  m57:H7 
from  broiled  tenderized  and  broiled 
non-tenderized  steaks  cooked  to  140  F 
is  miniscule.  regardless  of  the  initial 
contamination  level  or  susceptibility  of 
the  consumer  Finally,  the  FSIS  risk 
assessment  concluded  that  the  risk  of 
illness  is  slightlv  higher  for  grilled  or 
fried  tenderized  steaks  compared  to 
grdled  or  fried  non-tenderized  steaks  at 
temperatures  between  llO'Fand  140  F 
The  FSIS  comparative  risk  assessment 
of  intact  and  non-intact  (blade 
tenderized)  steaks  is  still  a  draft 
document  and  is  available  on  the 
Internet  address  at:  http:// 
HWH-.  fsis  usda.gov/oppde/rdad/ 
publications  htm  FSIS  invites 
comments  on  this  risk  assessment. 
FSIS  also  received  a  letter  dated 
August  27.  2002.  from  the  National 
Cattlemen's  Beef  Association 
concerning  a  study  that  evaluated  the 
surfaces  of  beef  sub-primal  cuts  for  the 


presence  of  E.  coli  Ol57:H7  prior  to 
mechanical  fenderization.  According  to 
this  letter,  the  results  of  this  study  show 
that  the  incidence  of  E.  coli  0157:H7  on 
sub-primals  is  verv  low.  FSIS  is 
interested  in  evaluating  the  data  from 
this  study.  The  Agency  may  incorporate 
these  data  into  its  comparative  risk 
assessment  of  intact  and  non-intact 
steaks.  Therefore,  these  data  may 
influence  the  comparative  risk 
assessment. 

FSIS  is  reviewing  the  NACMCF  report 
and  Its  draft  risk  assessment  for  E.  coli 
0157;H7  in  intact  and  non-intact  (blade 
tenderized)  steaks  and  will  consider 
NACMCF's  conclusions  and  the 
conclusions  from  the  risk  assessment 
with  regard  to  the  policy  announced  for 
non-intact  products  in  the  January  19. 
1999.  Federal  Register  (discussed 
above,  under  'ff  coli  Ol57:H7  policy"). 
M  this  time.  FSIS  believes  that  the 
public  health  hazard  presented  by  E. 
ro//Ol57:H7  and  the  prevalence  of  £. 
I  nli  Ol57:H7  in  these  products 
continues  to  support  application  of  the 
policy  announced  in  the  January-  19. 
1999.  Federal  Register  There  is  a  lack 
of  data  on  industry  and  consumer 
practices  for  cooking  pinned,  needled, 
and  blade  tenderized  steaks  [e.g.. 
grilling,  oven  broiling,  or  frying)  and  a 
lack  of  data  on  the  proportion  of 
industry  outlets  and  consumers  that 
prepare  these  products  according  to 
each  of  these  different  methods.  If  FSIS 
obtains  substantial  and  reliable  data 
showing  that  industry  and  consumers 
customarily  cook  pinned,  needled,  and 
blade  tenderized  products  in  a  manner 
that  destroys  E  coU  Ol57;H7,  FSIS 
would  consider  modifications  to  its 
policy  concerning  E  coli  Ol57:H7  in 
these  products 

.\dditional  Public  Notification 

I'ublu  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Oinsequentlv.  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice.  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  I  pdate.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv.  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  web  page  located  at  http:// 
vi-wiA. fsis. usda  gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 


consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page.  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  web  site  at 
http://wv,-w.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  VVdshington.  DC.  on  October  3. 
2002. 

Garry  L.  McKee, 
Administrator. 

|FR  Dor.  02-25504  Filed  10-3-02:  11:15  am! 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Final  rule. 


summary:  The  SBA  has  been  made 
aware  of  the  existence  of  small  business 
manufacturers  for  Hand  and  Edge  Tool 
Manufacturing.  North  American 
Industry  Classification  System  (NAICS) 
332212.  Notices  to  waive  the 
Nonmanufacturer  Rule  appeared  in  the 
Federal  Register  on  August  28.  2002  (67 
FR  55179)  and  luly  27,  2002  (67  FR 
47755).  Comments  from  these  notices 
were  received  from  large  and  small 
business  manufacturers.  Our  knowledge 
of  the  existence  of  small  business 
manufacturers  requires  us  to  deny  the 
waiver  of  the  Nonmanufacturer  for 
Hand  and  Edge  Tool  Manufacturing, 
NAICS  332212. 

EFFECTIVE  DATE:  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edith  G.  Butler.  Program  Analyst,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Washington  DC  20416.  Tel: 
(202)619-0422. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8{a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
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recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.9D6(b)  and 
121.1106(b).  Section  303(h)  of  the  law 
provides  for  waiver  of  this  requirement 
by  SBA  for  any  "class  of  products"  for 
which  there  are  no  small  business 
manufacturers  or  processors  in  the 
Federal  market.  To  be  considered 
available  to  participate  in  the  Federal 
market  on  these  classes  of  products,  a 
small  business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget  North  American  Industry 
Classification  System.  The  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

Linda  G.  Williams, 

Associate  Administrator  for  Government 

Contracting. 

[FR  Doc.  02-25263  Filed  10-1-02:  8:45  am] 

BILUNG  CODE  802S-01-I> 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Parts  121  and  123 

RIN  3245-AE44 

Pre-Dlsaster  Mitigation  Loans 

AGENCY:  Small  Business  Administration 

(SBA). 

action:  Final  rule. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  amending  its 
regulations  to  implement  the  Pre- 
Disaster  Mitigation  Loan  Program 
(Program),  which  is  a  five-year  pilot 
program  authorized  by  statute  in  1999. 
The  statute  allows  SBA  to  make  low 
interest,  fixed  rate  loans  to  small 
businesses  for  the  purpose  of 
implementing  mitigation  measures  to 
protect  their  property  from  disaster 
related  damage.  The  Program  was 
developed  in  support  of  the  Federal 
Emergency  Management  Agency 
(FEMA)  Pre-Disaster  Mitigation  Program 
and  covers  businesses  located  in  eligible 
participating  communities,  as 
determined  by  FEMA.  This  rule  also 
describes  how  much  a  person  could 
borrow  firom  SBA  to  provide  post- 
disaster  mitigation  for  a  damaged 
primary  residence. 

DATES:  This  rule  is  effective  November 
6.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Herbert  L.  Mitchell.  Associate 
Administrator,  Office  of  Disaster 
Assistance,  202-205-6734. 
SUPPLEMENTARY  INFORMATION:  The 
Program  is  a  pilot  authorized  by  statute 
at  a  level  of  SI  5  million  for  each  of  five 
(5)  fiscal  years  from  2000  through  2004. 
The  Program  enables  SBA  to  make  low 
interest,  fixed  rate  loans  to  small 
businesses  for  the  purpose  of 
implementing  mitigation  measures  that 
will  protect  them  from  disaster  related 
damage.  The  Program  was  developed  in 
support  of  FEMA's  Pxe-Disaster 
Mitigation  Program,  which  covers 
businesses  located  in  eligible 
communities  as  determined  by  FEMA. 
This  program  encourages  prevention 
rather  than  relying  solely  on  a  response 
and  recovery  approach  to  emergency 
management.  The  purpose  of  the 
Program  is  to  implement  techniques  and 
technologies  that  will  mitigate  the 
effects  of  natural  disasters. 
Implementation  will  enable  SBA  to  lend 
to  small  businesses  in  disaster  prone 
areas  to  help  them  avert  and  lessen  the 
costs  of  future  disaster  inflicted 
damages.  This  is  the  first  time,  since 
SBA  has  administered  the  disaster  loan 
program  beginning  in  1953.  that  SBA  is 
empowered  to  administer  a  pre-disaster 
mitigation  loan  program. 

SBA's  current  Program  rules  were 
effective  October  1.  1999.  64  FR  48275 
(September  3,  1999).  However,  SBA  has 
not  made  any  loans  under  these  rules 
for  several  reasons.  First.  SBA  is 
required  by  statute  to  "use  mitigation 
techniques  in  support  of  a  formal 
mitigation  program  established  by  the 
[FEMA]  *    *    *"  15  U.S.C.  636(b)(1)(C). 
In  1999,  FEMA  had  not  yet  completely 
established  its  pre-disaster  mitigation 
program,  then  known  as  "Project 
Impact."  Communities  had  to  apply  to 
FEMA  to  be  accepted  as  a  pre-disaster 
mitigation  eligible  community.  This 
took  time.  Next.  FEMA's  pre-disaster 
mitigation  program  was  placed  on  hold. 
pending  appropriations  in  the  FY02 
Departments  of  Veterans  Affairs. 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act.  On  November  26.  2001.  the 
appropriations  act  provided  S25  million 
to  FEMA  for  its  pre-disaster  mitigation 
grant  program.  FEMA  is  now  re- 
evaluating, revisiting  and  revamping  its 
pre-disaster  program.  Therefore,  SBA 
decided  to  proceed  with  this  final  rule 
to  provide  clear  guidance  and  complete 
instructions  to  the  public  to  support  the 
FEMA  program. 

On  lune  14,  2000,  SBA  published  a 
proposed  rule  on  the  Program  in  the 
Federal  Register  requesting  public 


comment  (65  FR  37307).  This  final  rule 
clarifies  the  application  and  loan 
appro\'al  processes  and  makes  editorial 
changes  to  make  the  regulation  more 
understandable.  The  final  rule  explains 
the  Program,  defines  "mitigation 
measure."  provides  the  purpose  oi  pre- 
disaster  mitigation  loans,  and  explains 
how  to  apply  for  the  loans,  the 
maximum  amount  and  interest  rate  of 
the  loans,  how  SBA  makes  Program 
funding  decisions,  and  what  happens  if 
Program  funds  run  out  or  an  application 
is  denied.  The  final  rule  also  contains  a 
new  application  package  for  the 
Program  approved  by  the  Office  of 
Management  and  Budget. 

SBA  received  only  one  comment, 
from  FEMA.  which  suggests  several 
minor  changes. 

First.  FEMA  suggests  that  SBA  refer  to 
the  Program  as  a  "community  based 
initiative"  instead  of  referencing  it  as 
Project  Impact.  We  agree  with  FEMA's    - 
recommendation  and  have  deleted  any 
reference  to  Project  Impact  in  the  final 
rule. 

Second.  FEMA  recommends  that  SBA 
clarify-  that  an  applicant  for  a  pre- 
disaster  mitigation  loan  needs  to  submit 
a  "written  statement"  from  a  local  or 
State  coordinator  and  that  the  written 
statement  must  include  the  information 
contained  in  the  regulation.  We  agree 
with  FEMA's  recommendation  and  use 
the  phrase  "written  statement" 
consistently  in  this  final  rule  along  with 
an  appropriate  cross-reference  to  the 
requirements  in  §  123.408. 

Third.  FEMA  requests  that  SBA  add  a 
clarify'ing  sentence  which  states  that 
"the  State  or  local  coordinator's  written 
statement  does  not  constitute  an 
endorsement  or  technical  approval  of 
the  project  and  is  not  a  guarantee  that 
the  project  will  prevent  damage  in 
future  disasters."  SBA  agrees  with  this 
comment  and  adds  the  requested 
language  to  §123.408. 

SBA  nas  not  adopted  one  of  FEMA's 
comments.  FEMA  requested  that  SBA 
delete  the  references  to  participating 
pre-disaster  mitigation  community 
locations  in  §  123.403(a)  because  these 
communities  may  grow  and  change  over 
time.  SBA  decided  to  retain  the 
references  to  participating  pre-disaster 
mitigation  communities  in  §  123.403(a) 
because  these  are  general  references  and 
we  encourage  the  public  to  contact 
FEMA  for  more  detailed  information. 
SBA  anticipates  that  at  a  minimum,  the 
general  information  will  serve  to  inform 
applicants  in  unique  communities  {e.g.. 
the  District  of  Columbia  and  Puerto 
Rico)  that  they  may  be  eligible  to 
participate  in  the  Program. 

In  aadition  to  the  rhanges  made  in 
response  to  FEMA';^   .omments.  SBA 
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makes  a  few  changes  in  this  final  rulo 
for  the  purpose  of  clanficHtion. 

In  <?  123.21  ("What  i>  a  mititiation 
measure?")  SBA  l  lanfies  that  mitigation 
measures  can  occur  before  a  disaster 
(pre-disaster)  or  after  a  disaster  (post- 
disaster).  In  addition,  we  include 
appropriate  cross-references  for  further 
information  on  either  pre-or  post- 
disaster  mitigation  efforts  for  homes  or 
businesses 

SBA  also  revised  the  final  rule  iii  an 
effort  to  accurately  define  borrowing 
limits  for  eatrh  mitigation  rategorv:  pre- 
disaster  mitigation  loans  for  businesses; 
post-disaster  mitigation  loans  for 
businesses;  and  post-disaster  mitigation 
loans  for  homes.  SBA  did  not  alter  the 
substance  of  text  dealing  with  the 
borrowing  limits,  but  simply  changed 
the  location  of  the  information  within 
the  rule  so  that  each  borrowing  limit  is 
addressed  under  the  appropriate 
mitigati(m  category  To  a(:t;omplish  this, 
we  deleted  the  proposed  *?  123.22  ("How 
much  can  vour  business  borrow  for 
mitigation'")  and  we  have  relocated  this 
information  to  §  123.204  ('Hew  much 
can  your  business  borrow  for  post- 
disaster  mitigation''")  and  §  123  40.t 
("How  much  can  your  business  borrow 
with  a  pre-disaster  mitigation  loan'"). 
When  relocating  this  infiirmation,  SBA 
deleted  the  inappropriate  text  references 
to  primary  residences  or  personal 
property  These  references  should  not 
have  been  included  in  the  borrow ing 
limit  section  for  business  mitigation 
loans.  These  references  to  primary 
residences  or  personal  property  should 
have  been  included  in  the  section 
addressing  the  borrowing  limit  for 
mitigation  loans  for  homes.  As  such,  we 
have  added  a  new  ^123.107  (•  How- 
much  c;an  I  borrow  for  post-disaster 
mitigation  for  my  home'"). 

Another  change  is  included  in 
§§  123.400  (-What  is  the  Pre-Disaster 
Mitigation  Loan  Program'")  and 
123.401(a)  ('What  types  of  mitigation 
measures  can  your  business  include  in 
its  application  for  a  pre-disaster 
mitigation  loan' ')   In  these  sections  we 
inadvertently  left  out  the  word 
"contents"  from  the  text.  The  Pre- 
Disaster  Mitigation  Loan  Program  is 
designed,  in  part,  to  support  mitigation 
measures  geared  towards  protecting 
commercial  real  property,  leasehold 
improvements,  and  the  contents  of 
either.  As  such.  SBA  adds  the  word 
"contents"  to  the  relevant  *)<?  123  400 
and  123.401(a). 

Proposed  ^  123.410  ("When  will  SBA 
make  funding  decisions?")  would  have 
required  SBA  to  wait  to  make  funding 
decisions  until  60  days  after  the  opening 
of  a  30-day  application  window.  This 
would  have  allowed  SBA  to  receive  and 


process  all  applications  before  deciding 
which  applications  to  fund.  SBA  has 
toncluded.  howe\er.  that  there  is  n(3 
reason  to  delay  funding  decisions  since 
each  application  is  evaluated  on  its  own 
merits  and  not  in  comparison  to  the 
other  applications  received  during  that 
application  window.  Accordingly.  SBA 
has  deleted  proposed  *?  123.410.  SBA 
has  redesignated  proposed  ^!*  123.411  — 
123.413  as  !?ti  123.410— 1 23.412. 
respectively. 

SBA  also  has  con(;luded  that  it  should 
date  stamp  each  application  when  it  is 
re( cived.  rather  than  after  it  is  screened 
for  completeness  Since  SBA  will  be 
using  multiple  screeners  to  review  the 
applications,  an  applicant's  ranking 
should  not  be  dependent  upon  the 
efficiency  or  schedule  of  a  particular 
screener.  Date  stamping  upon  receipt 
will  eliminate  this  possibility.  In 
addition.  SBA  has  decided  against  time- 
stamping  appli(:ati(ms.  Instead, 
applicatums  that  are  received  on  the 
same  date  will  be  assigned  a  ranking 
through  the  use  of  a  computerized 
random  number  generator  SBA  believes 
this  is  a  more  ecjuitable  way  to  assign 
priorities  to  applications  received 
essentially  at  the  same  time.  New 
*5  123  410  is  revised  to  reflect  these 
changes 

Compliance  With  Executive  Orders 
12RB6.  12988. and  13132.  the 
Regulatory  Flexibility  Act  (5  I'.S.C. 
601-612).  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35) 

This  rule  is  a    significant"  regulatory 
action  within  the  meaning  of  Executive 
Order  128btj  and  was  reviewed  by  the 
Office  of  Management  and  Budget.  As  a 
new  pilot  program  authorized  at  S15 
million  for  5  years.  OMB  determined 
that  the  Program  raised  potential 
budgetary,  legal  and  policy  issues  and 
recpiired  coordination  with  another 
Federal  agency  (FEMA),  In  1999 
(Congressional  Budget  Office  (CBO) 
estimated  that  the  .SBA  would  require 
an  annual  appropriation  of  S3  million  to 
cover  the  subsidy  costs  of  the  proposed 
program  at  a  22  percent  subsidy  rate. 
Outlays  would  be  about  S2  million  in 
2000  and  S3  million  in  each  year  during 
the  2001-2004  period,  assuming 
appropriations  of  the  necessary' 
amounts  CBO  estimates  that 
admini.strative  costs,  both  for  managing 
the  Program  and  preparing  a  report  to 
(Congress  required  by  the  bill,  would  be 
well  below  S500.000  in  any  year. 

When  an  agency  issues  a  rulemaking 
proposal,  the  Regulatory  Flexibility  Act 
IRFA)  requires  the  agency  to  prepare  a 
final  regulatory  fiexibility  analysis 
describing  the  need  for  and  objectives  of 
the  rule;  a  summary  of  the  issues  raised 


bv  the  public  comments  in  response  to 

the  initial  regulatory-  flexibility  analysis: 
and  a  description  of  the  significant 
alternatives  to  the  rule  consistent  with 
the  stated  objectives  of  applicable 
statutes  and  designed  to  minimize  any 
significant  economic  impact  of  the  rule 
on  small  entities.  5  U.S.C.  604(a). 
Section  605  of  the  RFA  allows  an 
agency  to  certify  a  rule,  in  lieu  of 
preparing  an  analysis,  if  the  rulemaking 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  the  proposed  rule.  SBA  certified 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  The 
basis  of  the  certification  was  that  since 
Congress  has  limited  the  funding  level 
for  this  pilot  program,  the  program  can 
only  serve  a  limited  number  of  small 
businesses.  With  a  maximum  loan 
amount  of  S50.000,  the  number  of  small 
businesses  affected  under  the  program 
would  be  300.  Even  if  the  loan  amounts 
did  not  reach  the  maximum  level,  and 
amounted  to  only  S25.000  per  loan,  the 
number  of  small  businesses  affected 
would  only  be  600.  SBA  did  not 
consider  the  number  to  be  substantial, 
in  view  of  the  fact  that  there  could  be 
as  manv  as  some  13-16  million  small 
businesses  across  the  country.  No 
comments  were  received  on  the 
certification. 

SBA  has  also  determined  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  While  the 
amount  of  the  loan  may  have  a 
significant  impact  on  the  businesses  that 
receive  them,  the  loans  will  not  be  going 
to  a  substantial  number  of  small 
businesses.  As  stated  in  the  proposal,  at 
the  maximum  level,  the  loans  will  only 
affect  600  small  businesses.  Also  as 
stated  in  the  proposal,  there  are  13  to  16 
million  small  businesses  across  the 
country,  and  600  is  not  a  substantial 
number.  Accordingly,  the  Administrator 
of  the  SBA  hereby  certifies  to  the  Chief 
Counsel  of  Advocacy  of  the  SBA  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses. 

For  the  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  chapter  35, 
SBA  has  submitted  the  Pre-Disaster 
Mitigation  Small  Business  Loan 
Application  (application)  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  OMB  has  given  its  clearance. 
SBA  did  not  receive  any  comments  from 
the  public  regarding  this  proposed 
collection  of  information  and  only  non- 
substantive, clarifv'ing  changes  have 
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been  made  to  the  proposed  application 
package.  The  application  will  allow 
small  businesses  to  apply  for  pre- 
disaster  mitigation  loans  and  will 
provide  SBA  with  the  information 
necessary  to  evaluate  applicants.  The 
application  requests  such  information  as 
name,  address,  location  and  type  of 
mitigation  project,  type  of  business, 
management  information,  organization 
type,  and  financial  information  to 
permit  SBA  to  determine  repayment 
ability.  The  applicant  will  have  to 
complete  an  application  each  time  it 
applies  for  a  pre-disaster  mitigation 
loan.  SBA  estimates  that  the  time 
necessary  to  complete  an  application  for 
the  Program  will  average  2  hours. 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
final  rule  has  no  federalism 
implications. 

For  purposes  of  Executive  Order 
12988,  SBA  has  determined  that  this 
final  rule  is  drafted,  to  the  extent 
practicable,  to  be  in  accordance  with  the 
standards  set  forth  in  section  3  of  that 
Order. 

List  of  Subjects 

13  CFR  Part  121 

Administrative  practice  and 
procedure,  Government  procurement, 
Government  property.  Grant  programs — 
business.  Individuals  with  disabilities. 
Loan  programs — business.  Reporting 
and  recordkeeping  requirements.  Small 
business. 

13  CFR  Part  123 

Disaster  assistance.  Loan  programs — 
business.  Reporting  and  recordkeeping 
requirements,  Small  businesses. 

For  the  reasons  stated  in  the 
preamble,  SBA  amends  13  CFR  parts 
121  and  123  as  follows: 

PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1 .  The  authority  citation  for  part  121 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6), 
636(b),  637(a).  and  644(c),  and  662(5);  and 
sec.  304,  Pub.  L.  103-403,  108  Stat.  4175, 
4188.  Pub.  L.  106-24,  113  Stat.  39. 

2.  In  §  121.302,  add  two  sentences  at 
the  end  of  paragraph  (c)  to  read  as 
follows: 

§  1 21 .302    When  does  SBA  determine  the 
size  status  of  an  applicant? 

***** 

(c)  *  *   *  For  pre-disaster  mitigation 
loans,  size  status  is  determined  as  of  the 
date  SBA  accepts  a  complete  Pre- 
Disaster  Mitigation  Small  Business  Loan 
Application  for  processing.  Refer  to 


§  123.408  of  this  chapter  to  find  out 
what  SBA  considers  to  be  a  complete 
Pre-Disaster  Mitigation  Small  Business 
Loan  Application. 


PART  123— DISASTER  LOAN 
PROGRAM 

1.  The  authority  citation  for  part  123 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6).  636(b). 
636(c);  Pub.  L.  102-395.  106  Stat.  1828.  1864: 
and  Pub.  L.  103-75.  107  Stat.  739;  and  Pub. 
L,  106-50.  113  Stat.  245. 

2.  Redesignate  §  123.107  as  a  new 

§  123.21  and  revise  the  section  to  read 
as  follows: 

§  1 23.21     What  is  a  mitigation  measure? 

A  mitigation  measure  is  something 
done  for  the  purpose  of  protecting  real 
and  personal  property  against  disaster 
related  damage.  You  may  implement 
mitigation  measures  after  a  disaster 
occurs  (post-disaster)  to  protect  against 
recurring  disaster  related  damage,  or 
before  a  disaster  occurs  (pre-disaster)  to 
protect  against  future  disaster  related 
damage.  Examples  of  mitigation 
measures  include  building  retaining 
walls,  sea  walls,  grading  and  contouring 
land,  elevating  flood  prone  structures, 
relocating  utilities,  or  retrofitting 
structures  to  protect  against  high  winds, 
earthquakes,  flood,  wildfires,  or  other 
physical  disasters.  Section  123.107 
specifically  addresses  post-disaster 
mitigation  for  home  disaster  loans,  and 
§  123.204  specifically  addresses  post- 
disaster  mitigation  for  businesses. 
Sections  123.400  through  123.412 
specifically  address  pre-disaster 
mitigation. 

3.  Add  a  new  §  123.107  to  read  as 
follows: 

§  1 23.1 07    How  much  can  I  borrow  for  post- 
disaster  mitigation  for  my  home? 

For  mitigation  measures  implemented 
after  a  disaster  has  occurred,  you  can 
borrow  the  lesser  of  the  cost  of  the 
mitigation  measure,  or  up  to  20  percent 
of  the  amount  of  your  approved  home 
disaster  loan  to  repair  or  replace  your 
damaged  primary  residence  and 
personal  property. 

4.  Add  a  new  §  123.204  to  read  as 
follows: 

§  123.204    How  much  can  your  business 
t>orrow  for  post-disaster  mitigation? 

For  mitigation  measures  implemented 
after  a  disaster  has  occurred,  you  can 
borrow  the  lesser  of  the  cost  of  the 
mitigation  measure,  or  up  to  20  percent 
of  the  amount  of  your  approved 
physical  disaster  business  loan  to  repair 


or  replace  your  damaged  business  real 
estate  and  other  business  assets. 

5.  Revise  subpart  E  to  read  as  follows: 
Subpart  E — Pre-Disaster  Mitigation  Loans 

Se(. 

123.400  What  is  the  I're-Disaster  .Mitigation 
Loan  Program:' 

123.401  What  types  of  mitigating  measures 
can  your  business  include  in  an 
application  for  a  pre-disaster  mitigation 
loan? 

123.402  Can  yuur  business  include  its 
relocation  as  a  mitigation  measure  in  an 
applic:ation  for  a  pre-disaster  mitigation 
loan? 

123.403  When  is  \our  business  eligible  to 
appK  for  a  pre-disa,ster  mitigation  loan? 

123.404  When  is  your  business  ineligible  to 
applv  for  a  pre-disaster  mitigation  loan? 

123.405  How  much  can  vour  business 
borrow  with  a  [ire-disaster  mitigation 
loan? 

123.406  What  is  the  interest  rate  on  a  pre- 
disaster  mitigation  loan? 

123.407  When  does  your  business  apply  for 
a  pre-disaster  mitigation  loan  and  where 
does  vour  business  ge'  the  application? 

123.408  How  does  vour  business  apply  for 
a  pre-disaster  mitigation  loan':' 

123.409  Which  pre-disaster  mitigation  loan 
requests  will  SB.■^  (  onsider  tor  funding? 

123.410  Which  loan  requests  will  SB.A 
fund' 

123.411  What  if  SB.'\  determines  that  your 
business  loan  request  meets  the  selection 
criteria  of  §  12.3.409  but  SB.A  is  unable  to 
fund  it  because  SB.\  has  already 
alloiated  all  program  funds? 

123.412  What  happens  if  ,SB.-\  declines  your 
business'  pre-disaster  loan  request? 

Subpart  E — Pre-Disaster  Mitigation 
Loans 

§  1 23.400    What  is  the  Pre-Disaster 
Mitigation  Loan  Program? 

The  Pre-Disaster  Mitigation  Loan 
Program  allows  SBA  to  make  low 
interest,  fixed  rate  loans  to  small 
businesses  for  the  purpose  of 
implementing  mitigation  measures  to 
protect  their  commercial  real  properly 
(building)  or  leasehold  improvements  or 
contents  from  disaster  related  damage. 
This  program  supports  the  Federal 
Emergency  Management  Agency 
(FEMA's)  Pre-Disaster  Mitigation 
Program.  This  pilot  program  is 
authorized  for  5  fiscal  years  (October — 
September),  from  2000  through  2004. 
and  has  only  been  approved  for  limited 
funding.  Therefore,  approved  loan 
requests  are  funded  on  a  first  come,  first 
served  basis  up  to  the  limit  of  program 
funds  available  (see  §  123.411). 

§  1 23.401     What  types  of  mitigation 
measures  can  your  business  include  in  an 
application  for  a  pre-disaster  mitigation 
loan? 

To  be  included  in  a  pre-disaster 
mitigation  loan  application,  each  of 
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vour  business  niitigtitniii  incasures 
must  satisfv'  the  following  criteria: 

(a)  The  mitigation  measure,  as 
described  in  the  application,  must  serve 
the  purpose  of  protec:ting  your 
commercial  n-al  propertv  (building)  or 
leasehold  improvements  or  contents 
from  damage  that  may  be  caused  by 
future  disasters:  and 

(b)  The  mitigation  measure  must 
conform  to  the  priorities  and  goals  of 
the  State  nr  local  government  s 
mitigation  plan  for  the  communitv  in 
which  the  business  subject  tn  the 
measure  is  located.  To  show  that  this 
factor  is  satisfied  your  business  must 
submit  to  SBA.  as  a  part  of  vour 
complete  application,  a  written 
statement  from  a  State  or  local 
emergency  management  coordinator 
confirming  this  fact  (see  §  123.408). 
Contact  vour  regional  FEMA  office  for  a 
list  of  vour  State  s  emergency 
management  coordinators  or  visit  the 
FEMA  Web  site  at  http://www.fema.gov 

§123.402     Can  your  business  include  its 
relocation  as  a  mitigation  measure  in  an 
application  for  a  pre-disaster  mitigation 
loan? 

Yes.  vou  may  request  a  pre-disaster 
mitigatitm  loan  for  the  relocation  of 
your  business  if: 

(a)  Your  commercial  real  property 
(building)  is  located  in  a  SFHA  (Special 
Flood  Hazard  Area):  and 

(b)  Your  business  relocates  outside 
the  SFHA  but  remains  in  the  same 
partit:ipating  pre-disaster  mitigation 
communitv  Contact  vour  regional 
FEMA  office  for  a  listing  of 
communities  participating  in  the  Pre- 
Disaster  Mitigation  Program  and  SFHAs 
or  visit  the  FEMA  Web  site  at  http:// 
nM-w.fema.gov. 

§  1 23.403    When  is  your  business  eligible 
to  apply  for  a  pre-disaster  mitigation  loan? 

To  be  eligible  to  apply  for  a  pre- 
disaster  mitigation  loan  your  business 
must  meet  each  of  the  folhjwing  criteria: 

(a)  Your  business,  which  is  the  subject 
of  the  pre-disaster  mitigation  measure, 
must  be  lof:ated  in  a  participating  pre- 
disaster  mitigation  community.  Each 
State,  the  District  of  Columbia.  Puerto 
Rico,  and  the  Virgin  Islands  have  at 
least  one  participating  pre-disaster 
mitigation  community.  Contact  your 
regional  FEMA  office  to  find  out  the 
locations  of  participating  pre-disaster 
mitigation  communities  or  visit  the 
FEMA  Web  site  at  http:// 

ivww  fema.gov  : 

(b)  If  your  business  is  proposing  a 
mitigation  measure  that  protects  against 
a  flood  hazard,  the  location  of  your 
business  which  is  the  subject  of  the 
mitigation  measure  must  be  located  in  a 


Special  Flood  Hazard  Area  (SFHA). 
Contact  vour  FEMA  regional  office  to 
find  out  the  locatiims  of  SFHAs  or  visit 
the  FEMA  Web  site  at  http:// 
i\-ww.tema.gov.: 

(c)  As  of  the  date  vour  business 
submits  a  complt!te  Pre-Disaster 
Mitigation  Small  Business  ■Loan 
Application  to  SBA  (see  §  123.408  for 
what  SBA's  considers  to  be  a  complete 
application),  vruir  business,  along  with 
Its  affiliates,  must  be  a  small  business 
concern  as  defined  in  part  121  of  this 
chapter  The  definition  of  small 
business  concern  encompasses  sole 
proprietorships,  partnerships, 
corporations,  limited  liability  entities, 
and  other  legal  t;ntities  recognized 
under  .State  law ; 

(d)  ^'our  business,  which  is  the 
subject  of  the  mitigation  measure,  must 
have  operated  as  a  business  in  its 
present  location  for  at  least  one  year 
before  submitting  its  application: 

(e)  Your  business,  along  with  its 
affiliates  and  owners,  must  not  have  the 
fiii.iuci.il  resources  to  fund  the  proposed 
mitigation  measures  without  undue 
hardship.  SBA  makes  this  determination 
based  on  the  information  your  business 
submits  as  a  part  of  its  application;  and 

(f)  If  vour  business  is  owning  and 
leasing  out  real  property,  the  mitigation 
measures  must  be  for  protection  of  a 
building  leased  primarily  for 
commercial  rather  than  residential 
purposes  (SBA  will  determine  this 
based  upon  a  comparative  square 
footage  basis) 

§  123.404    When  is  your  business  ineligible 
to  apply  for  a  pre-disaster  mitigation  loan? 

Your  business  is  ineligible  to  apply 
for  a  pre-disaster  mitigation  loan  if  your 
business  (including  its  affiliates) 
satisfies  any  of  the  following  conditions: 

(a)  Any  of  your  business'  principal 
owners  is  presently  incarcerated,  or  on 
prob.ition  or  parole  f(jll(jwing  conviction 
of  a  serious  criminal  offense,  or  has 
been  indicted  for  a  felony  or  a  crime  of 
moral  turpitude; 

(b)  Your  business'  only  interest  in  the 
business  property  is  in  the  ftirm  of  a 
security  interest,  mortgage,  or  deed  of 
trust; 

(c)  The  building,  which  is  the  subject 
of  the  mitigation  measure,  was  newly 
construt;ted  or  substantially  improved 
on  or  after  February  9.  1989.  and 
(without  significant  business 
justification]  is  located  seaward  of  mean 
high  tide  or  entirely  in  or  over  water. 

(d)  Your  business  is  an  agricultural 
enterprise.  Agricultural  enterprise 
means  a  business  primarily  engaged  (see 
«» 121.107  of  this  chapter)  in  the 
production  of  food  and  fiber,  ranching 
and  raising  of  livestock,  aquaculture  and 


all  other  farming  and  agriculture-related 
industries.  Sometimes  a  business  is 
engaged  in  both  agricultural  and  non- 
agricultural  business  activities.  If  the 
primary  business  activity  of  your 
business  is  not  an  agricultural 
enterprise,  it  may  apply  for  a  pre- 
disaster  mitigation  loan,  but  loan 
proceeds  may  not  be  used,  directly  or 
indirectly,  for  the  benefit  of  the 
agricultural  activities; 

(e)  Your  business  is  engaged  in  any 
illegal  activity; 

(f)  Your  business  is  a  government 
owned  entity  (except  for  a  business 
owned  or  controlled  by  a  Native 
American  tribe): 

(g)  Your  business  presents  live 
performances  of  a  prurient  sexual  nature 
or  derives  directly  or  indirectly  more 
than  de  minimis  gross  revenue  through 
the  sale  of  products  or  services,  or  the 
presentation  of  any  depictions  or 
displays,  of  a  prurient  sexual  nature; 

(h)  ■^'our  business  engages  in  lending, 
multi-level  sales  distribution, 
speculation,  or  investment  (except  for 
real  estate  investment  with  property 
held  for  commercial  rental); 

(i)  Your  business  is  a  non-profit  or 
charitable  concern; 

(j)  Your  business  is  a  consumer  or 
marketing  cooperative; 

(k)  Your  business  derives  more  than 
one-third  of  its  gross  annual  revenue 
from  legal  gambling  activities; 

(I)  Your  business  is  a  loan  packager 
that  earns  more  than  one-third  of  its 
gross  annual  revenue  from  packaging 
SBA  loans; 

(m)  Your  business  principally  engages 
in  teaching,  instructing,  counseling,  or 
indoctrinating  religion  or  religious 
beliefs,  whether  in  a  religious  or  secular 
setting;  or 

(n)  Your  business  is  primarily 
engaged  in  political  or  lobbying 
activities. 

§  1 23.405     How  much  can  your  business 
borrow  with  a  pre-disaster  mitigation  loan? 

Your  business,  together  with  its 
affiliates,  may  borrow  up  to  550,000 
each  fiscal  year.  This  loan  amount  may 
be  used  to  fund  only  those  projects  that 
were  a  part  of  your  business'  approved 
loan  request.  SBA  will  consider 
mitigation  measures  costing  more  than 
550,000  per  year  if  your  business  can 
identify,  as  a  part  of  its  Pre-Disaster 
Mitigation  Small  Business  Loan 
Application,  sources  that  will  fund  the 
cost  above  550,000. 

§  123.406    What  is  the  interest  rate  on  a 
pre-disaster  mitigation  loan? 

The  interest  rate  on  a  pre-disaster 
mitigation  loan  will  be  fixed  at  4 
percent  per  annum  or  less.  The  exact 
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interest  rate  will  be  stated  in  the  Federal 
Register  notice  announcing  each  filing 
period  (see  §123.407). 

§  1 23.407  When  does  your  business  apply 
for  a  pre-disaster  mitigation  loan  and  where 
does  your  business  get  an  application? 

SBA  will  publish  a  notice  in  the 
Federal  Register  announcing  the 
availability  of  pre-disaster  mitigation 
loans.  The  notice  will  designate  a  30- 
day  application  filing  period  with  a 
specific  opening  date  and  filing 
deadline,  as  well  as  the  locations  for 
obtaining  and  filing  loan  applications. 
In  addition  to  the  Federal  Register,  SBA 
will  coordinate  with  FEMA,  and  will 
issue  press  releases  to  the  local  media 
to  inform  potential  loan  applicants 
where  to  obtain  loan  applications.  SBA 
will  not  accept  any  applications 
postmarked  after  the  filing  deadline; 
however,  SBA  may  announce  additional 
application  periods  each  year 
depending  on  the  availability  of 
program  funds. 

§  1 23.408    How  does  your  business  apply 
for  a  pre-disaster  mitigation  loan? 

To  apply  for  a  pre-disaster  mitigation 
loan  your  business  must  submit  a 
complete  Pre-Disaster  Mitigation  Small 
Business  Loan  Application  (application) 
within  the  announced  filing  period. 
Complete  applications  mailed  to  SBA 
and  postmarked  within  the  announced 
filing  period  will  be  accepted.  The 
complete  application  serves  as  your 
business'  loan  request.  A  complete 
application  supplies  all  of  the  filing 
requirements  specified  on  the 
application  form  including  a  wrritten 
statement  from  the  local  or  State 
coordinator  confirming: 

(a)  The  business  that  is  the  subject  of 
the  mitigation  measure  is  located  within 
the  participating  pre-disaster  mitigation 
community;  and 

(b)  The  mitigation  measure  is  in 
accordance  with  the  specific  priorities 
and  goals  of  the  local  participating  pre- 
disaster  mitigation  community  in  which 
the  business  is  located.  (The  local  or 
State  coordinator's  written  statement 
does  not  constitute  an  endorsement  or 
technical  approval  of  the  project  and  is 
not  a  guarantee  that  the  project  will 
prevent  damage  in  future  disasters). 

§  1 23.409    Which  pre-disaster  mitigation 
loan  requests  will  SBA  consider  for 
funding? 

(a)  SBA  will  consider  a  loan  request 
for  funding  if,  after  reviewing  a 
complete  application,  SBA  determines 
that  it  meets  the  following  selection 
criteria: 

(1)  Your  business  satisfies  the 
requirements  of  §§  123.401,  123.402  and 
123.403; 


(2)  None  of  the  conditions  specified  in 
§  123.404  apply  to  your  business,  its 
affiliates,  or  principal  owners; 

(3)  Your  business  has  submitted  a 
reasonable  cost  estimate  for  the 
proposed  mitigation  measure  and  has 
chosen  to  undertake  a  mitigation 
measure  that  is  likely  to  accomplish  the 
desired  mitigation  result  (SBA's 
determination  of  this  point  is  not  a 
guaranty  that  the  project  will  prevent 
damage  in  future  disasters); 

(4)  Yoiu-  business  is  creditworthy;  and 

(5)  There  is  a  reasonable  assurance  of 
loan  repayment  in  accordance  with  the 
terms  of  a  loan  agreement. 

(b)  SBA  will  notify  you  in  writing  if 
your  loan  request  does  not  meet  the 
criteria  in  this  section. 

§  1 23.41 0    Which  loan  requests  will  SBA 
fund? 

SBA  will  date  stamp  each  application 
(loan  request)  as  it  is  received.  SBA  will 
fund  loan  requests  which  meet  the 
selection  criteria  specified  in  §  123.409 
on  a  first  come,  first  served  basis  using 
this  date  stamp,  until  it  has  allocated  all 
available  program  funds.  Multiple 
applications  received  on  the  same  day 
will  be  ranked  by  a  computer  based 
random  selection  system  to  determine 
their  funding  order.  SBA  will  notif\'  you 
in  writing  of  its  funding  decision. 

§  123.41 1     What  if  SBA  determines  that 
your  business  loan  request  meets  the 
selection  criteria  of  §  123.409  but  SBA  is 
unable  to  fund  it  because  SBA  has  already 
allocated  all  program  funds? 

If  SBA  determines  that  your  business' 
loan  request  meets  the  selection  criteria 
of  §  123.409  but  we  are  unable  to  fund 
it  because  we  have  already  allocated  all 
available  program  funds,  your  request 
will  be  given  priority  status,  based  on 
the  original  acceptance  date,  once  more 
program  funds  become  available. 
However,  if  more  than  6  months  pass 
since  SBA  determined  to  fund  your 
request,  SBA  may  request  updated  or 
additional  financial  information. 

§  1 23.41 2    What  happens  if  SB  A  declines 
your  business'  pre-disaster  mitigation  loan 
request? 

If  SBA  declines  your  business'  loan 
request.  SBA  will  notify-  your  business 
in  writing  giving  specific  reasons  for 
decline.  If  your  business  disagrees  with 
SBA's  decision,  it  may  respond  in 
accordance  with  §123.13.  If  SBA 
reverses  its  decision.  SBA  will  use  the 
date  it  received  your  business'  last 
request  for  reconsideration  or  appeal  as 
the  basis  for  determining  the  order  of 
funding. 


Dated:  July  12.2002. 
Hector  V.  Barreto. 

Administrator. 

[PR  Doc.  02-25143  Filed  10-4-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM230;  Special  Conditions  No. 
25-21 S-SC] 

Special  Conditions:  Boeing  Model  737 
-100,  -200,  and  -300  Series  Airplanes; 
High-Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  737  -100.  -200.  &  -300 
series  airplanes  modified  by  Aircraft 
Systems  &  Manufacturing.  Inc.  These 
modified  airplanes  will  have  a  novel  or 
unusual  design  feature  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category'  airplanes.  The 
modification  incorporates  the 
installation  of  a  new  IS&S  Digital  Air 
Data  Control  System  that  performs 
critical  functions.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  September  26. 
2002.  Comments  must  be  received  on  or 
before  November  6,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Transport  Airplane  Directorate.  Attn: 
Rules  Docket  (ANM-113).  Docket  No. 
NM230.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 
Docket  No.  NM230.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane.  FAA.  Standardization 
Branch.  ANM-113.  Transport  .\irplane 
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I")iri'(  t' irate.  Aircraft  Ciertificatinn 
^.TVK  •',  1601  Lind  Avenue  S\V  . 
Kenton.  Washington  98055-4056; 
telephone  (425)  227-2796;  facsiniile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FA.\  ha>  determined  that  notice 
md  op[)nrtunity  for  prior  publu 
i  nrnment  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  certification,  and 
thus  deli\  en-,  of  the  affected  airplane.  In 
addition,  the  substance  of  these  spec  ial 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  malting  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  bv  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments 

We  will  file  in  the  docket  all 
I  iJinments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  F.A.\  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  "  U)  .i.m.  and  400  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
I  iiinments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
mav  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed.  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  lune  1 7,  2002.  Aircraft  Systems  & 
Manufacturing.  Inc..  Georgetown.  TX. 
applied  for  a  supplemental  type 
(  f>rtifurite   STt^i  to  modify  Boeing  737- 
100.-200  -JOO  series  airplanes.  These 
airplanes  are  low-wing,  pressurized 
transport  category  airplanes  with  two 
wing-mounted  jet  engines.  They  are 
capable  of  seating  between  100  and  150 


passengers,  depending  upon  the  model 
and  configuration  The  modification 
inc(ir()orate>  the  iiistalhition  of  a  dual 
Air  Data  I  imitrnl  .Svsteni  consisting  of  a 
single  air  data  c  oin[)uter  and  electronic 
altimeter  lor  displav  of  No.  1  altitude 
data,  an  air  data  dis|)lav  unit  (ADDU)  for 
displa\  of  No   2  altitude  data  and  an 
altitude  alerter  These  systems  have  a 
potential  to  Iw  \  liiinTahle  to  high- 
iiit.'nsit\  radiated  fields  (HIRF)  external 
In  the  air[)l<ini' 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 

21  101    .Amendment  21-69.  effective 
September  It).  1991.  Ain;raft  Systems  & 
Manufacturing,  Inc.  must  show  that  the 
Hoeing  7,37-100.  -200.  and  -:500  series 
airplanes,  as  modified  to  include  the 
new  IS&S  Digital  Air  Data  Control 
System,  continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  bv  reterem  e  in  Tvpe 
(Certificate  No  AlhWH  or  the  applicable 
regulations  in  efft»ct  on  the  date  of 
<ippli(  ation  for  the  c  hange.  Subsequent 
(  hangt's  have  been  made  to  21101  as 
part  of  Amendment  21-77.  hut  those 
changes  do  not  become  effec  ti\e  until 
lune  10.  200:t  The  regulations 
incorporated  bv  referenc  e  in  the  tvpe 
certificate  are  commonly  referred  to  as 
the  "original  tvpe  certification  basis." 
Th''  specific  regulations  included  in  the 
certification  basis  lor  the  Boeing  7.t7- 
100,  -200.  and  -M)0  series  airplanes 
include  14  CFR  part  25.  as  amended  by 
amendments  25-1  through  25-,"?.  25-7, 
25-8,  and  25-15. 

If  the  Administrator  tinds  that  the 
applicable  airworthiness  regulations 
(i.f  .  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Boeing  737  -100.  -201). 
and  -300  Series  airplanes  because  ol  a 
novel  or  unusual  design  feature,  spec  ial 
conditions  arc^  prescribed  undiT  the 
provisions  of  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
cimditions.  the  Bot;ing  737  -100,  -200. 
and  -too  series  airplanes  must  comply 
with  the  fuel  vent  and  exhaust  emission 
recjuirements  oi  14  CF'R  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  c;onditions,  as  defined  in  14 
flFR  1119.  are  issued  in  accordance 
with  1 1 .38,  and  become  part  of  the 
airplane's  tvpe  certification  basis  in 
accordance  with  21.101(b)(2), 
Amendment  21-69,  effective  September 
16,  1991. 

Special  c:oniiitions  are  initially 
applicable  to  the  model  for  which  they 
are  issut>d   Should  Aircraft  .Systems  & 
Manufac  tuniig.  Inc    apply  at  a  later  date 
for  a  suptilt'iuental  type  certificate  to 


modify  anv  other  model  included  on  the 
same  tvpe  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  also 
apply  to  the  other  model  under  the 
provisions  of  §  21.101(a)(1), 
Amendment  21-69,  effective  September 
16. 1991. 

Novel  or  Unusual  Design  Features 

As  noted  curlier,  the  Boeing  737-100, 
-200,  and  -300  series  airplanes 
modified  by  Aircraft  Systems  & 
Manufacturing,  Inc.  will  incorporate  a 
new  IS&S  Digital  Air  Data  Control 
System  that  will  perform  critical 
func:tions.  These  systems  may  be 
vulnerable  to  high-intensity  radiated 
fields  external  to  the  airplane.  The 
current  airworthiness  standards  of  part 
25  do  not  contain  adequate  or 
appropriate  .safety  standards  that 
address  the  protection  of  this  equipment 
from  the  adverse  effects  of  HIRF. 
Acc;ordingly.  these  systems  are 
considered  to  be  novel  or  unusual 
design  features. 

Discussion 

There  is  no  specific:  rc^gulation  that 
addresses  protection  requirements  for 
elec:trical  and  elec:tronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avicmics/ 
elet:tronic  s  and  elec:tric;al  to  command 
and  control  airplanes  have  made  it 
nec:essar\  to  pro\icie  adecjuatt; 
protec:tion 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  cHjuivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special  ' 

conditions  are  needed  for  the  Boeing 
737-100.  -200.  and  -300  series 
airplanes  modified  by  Aircraft  Systems 
\  Manufacturing,  Inc.  These  special 
c:onditions  will  require  that  the  new 
1S\S  Digital  Air  Data  Control  System, 
which  performs  critical  functions,  be 
designed  and  installed  to  prcH.lude 
c:i)niponent  damage  and  interruption  of 
func:tion  due  to  both  the  direct  and 
indinH:t  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics/electronics  and 
elec:trical  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
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of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  OR  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  t&eat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 


Field  Strength 

Frequency 

(volts  pe 

r  meter) 

Peak 

Average 

lOkHz-IOOkHz  ... 

50 

50 

100  kHz-500kHz  .. 

50 

50 

500  kHz-2MHz  

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz  ... 

50 

50 

70MHZ-100MHZ 

50 

50 

100MHZ-20GMHZ 

100 

100 

200  MHz^WO  MHz 

100 

100 

400  MHz-700  MHz 

700 

50 

700  MHz-lGHz  .... 

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz-4  GHz  

3000 

200 

4  GHz-6  GHz  

3000 

200 

6  GHz-8GHz  

1000 

200 

8  GHz-12  GHz  

3000 

300 

12GHZ-18GHZ  ... 

2000 

200 

18GHz^0GHz  ... 

600 

200 

The  field  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonizaticm 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  distussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  737-100,  -200,  and  -300  series 
airplanes  modified  by  Aircraft  Systems 
&  Manufacturing,  Inc.  to  install  new 
IS&S  Digital  Air  Data  Control  System. 
Should  Aircraft  Systems  & 
Manufacturing,  Inc.  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on 


Type  Certificate  A16WE  to  incorporate 
the  same  novel  or  unusual  design 
feature,  these  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  21.101(a)(1),  Amendment 
21-69,  effective  September  16,  1991. 

Conclusion 

This  action  affects  only  certain  design 
features  on  the  Boeing  Model  737-100. 
-200.  and  -300  series  airplanes 
modified  by  Aircraft  Systems  & 
Manufacturing.  Inc.  to  include  the  new 
IS&S  Digital  Air  Data  Control  System.  It 
is  not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these  features 
on  the  airplanes. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  F^^A  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
■  authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  tvpe  certification  basis  for 
the  Boeing  737-100.  -200.  and  -300 
series  airplanes  modified  by  Aircraft 
Systems  &  Manufacturing,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capabilities  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 


Critical  Functions:  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  fiight  and  landing  of  the 
airplane. 

Issueci  in  Kenton.  Washington,  on 
September  2(i.  20(12 
All  Bahrami. 

Acting  ManagtT.  Transport  Airplane 
Directorate.  .Aircraft  Certification  Ser\'ice. 
|FR  Do(.  02-25470  KiU-ti  10-4-02;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-251-AD:  Amendment 
39-12903;  AD  2002-20-07] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
seven  existing  airworthiness  directives 
(ADs),  applicable  to  certain  Boeing 
Model  737  series  airplanes  that,  among 
other  things,  currently  require  replacing 
the  main  rudder  power  control  unit 
(PCU)  and  PCU  vernier  control  rod 
bolts:  testing  the  main  rudder  PCU  to 
detect  certain  discrepancies  and  to 
verify  proper  operation  of  the  PCU:  and 
revising  the  FAA-approved  Airplane 
Flight  Manual  proc  edures  to  correct  a 
jammed  or  restricted  flight  control 
condition.  Instead,  this  amendment 
requires  installation  of  a  new  rudder 
control  system  and  changes  to  the 
adjacent  systems  to  accommodate  that 
new  rudder  control  system.  This 
amendment  is  prompted  by  FAA 
determinations  that  the  existing  system 
design  architecture  is  unsafe  due  to 
inherent  failure  modes,  including 
single-jam  modes  and  certain  latent 
failures  or  jams,  which,  when  combined 
with  a  second  failure  or  jam.  could 
cause  an  uncommanded  rudder 
hardover  event  and  consequent  loss  of 
control  of  the  airplane.  Additionally,  the 
current  rudder  operational  procedure  is 
not  effective  throughout  the  entire  flight 
envelope.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  identified  unsafe  condition. 
DATES:  Effective  November  12.  2002. 
ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  obtained  from 
or  examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
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Airpl:^nt'  Dirct  tuiaU'.  Rules  Dui-kt't. 
IbOl  Lind  Avfnue.  SVV.,  Renton. 
U.ishin'^tdn   'tHiiT'i   4i)">h 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  \V   Frey.  Aerospace  Enjjineer. 
Systems  and  Equipment  Branch.  ANM- 
1  308.  FAA.  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue.  SVV  .  Renton. 
Washington,  telephone  (425)  227-2673; 
fax  f425)  227-1181 
SUPPLEMENTARY  INFORMATION:  A 
prnpiiNdi  til  diiieiid  part  ly  111  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  97-14-04. 
amendment  J9-1U061  (62  FR  35068. 
June  30.  1997),  which  is  applicable  to 
certain  Boeing  Model  737-100  -200 
-300,  -400.  and  -500  series  airplanes. 
and  AD  2000-22-02  Rl,  amendment 
39-11948  165  FR  69239,  November  16. 
2000).  which  IS  applicable  to  all  Boeing 
Model  737  series  air^ilaiu's,  \v,is 
published  in  the  Federal  Register  uii 
November  13.  2001  (66  FR  56783)  The 
action  proposed  to  require  installation 
of  a  new  rudder  control  system  and 
changes  to  the  adjacent  systems  to 
accommodate  that  new  rudder  cemtrol 
system 

Discussion  uf  Background 

The  National  Transportation  Safety 
Board  |NTSB)  has  identified  the  most 
probable  cause  of  two  major  accidents 
on  Model  737  series  airplanes  as  a 
jammed  secondary  slide  in  the  main 
rudder  power  control  unit  (PCI)  servo 
valve  in  combination  with  overtravel  ol 
the  primary  slide  While  AD  97-14-04 
addresses  what  was  considered  to  be 
this  most  likely  cause  of  uncommanded 
rudder  hardovers,  the  F,A.A  recognizes 
that  o:her  causes  are  still  possible 

Subsequently,  we  determined  that  the 
existing  system  design  architecture  is 
unsafe  due  to  inherent  failure  modes, 
including  single-jam  modes  and  certain 
latent  failures  or  jams,  which,  when 


combined  with  .i  sei.uad  laiiure  or  jam. 
could  cause  an  uncommanded  rudder 
hardover  event  and  consequent  loss  of 
control  of  the  airplane  These  failure 
modes  remain  even  following 
accomplishment  of  the  actions  required 
by  AD  47-14-04,  ainendnient  ,59-10061 
(62  FR  .15068,  June  30.  1997) 

In  addition,  we  received  informatuui 
from  the  Independent  737  Flight 
("ontrols  Eimineering  Test  and 
Fvdluatiuii  Board  (ETEB)  verifying  the 
existence  of  the  failure  modes  described 
above  in  the  rudder  system  of  all  Model 
737  series  airplanes  that  can  cause  an 
uncommanded  rudder  hardover 

Because  of  the  existing  design 
ar(  hite(  ture.  we  issued  AD  2000-22-02 
Rl  to  ini:lude  a  spec  ial  nun-normal 
operatiimal  "Uncoinnianded  Rudder" 
procedure   uliu  h  provides  necessary 
instructions  tn  the  flightcrew  for  control 
of  the  airpl.iiie  during  an  uncommanded 
rudder  hardover  event.  The  revised 
rudder  procedure  included  in  AD  2000- 
22-02  Rl  is  implemented  to  provide  the 
flightcrew  with  a  iin'ans  to  recover 
control  of  the  airplane  following  certain 
failures  of  the  rudder  control  system 
However,  sm  h  a  procedure,  which  is 
unique  to  Model  737  series  airplanes, 
adds  to  the  workload  of  tht  flightcrew 
at  a  critical  time  when  the  flightcrew  is 
attempting  to  recover  from  an 
uncommanded  rudder  movement  or 
other  svsttMU  malfunction.  While  that 
procedure  effectively  addresses  certain 
rudder  svstem  f.iilures,  we  find  that 
such  a  procedure  will  not  be  eftettive  in 
preventing  an  accident  if  the  rudder 
control  failure  occurs  during  takeoff  or 
landing 

For  these  reasons,  we  have 
determined  that  the  need  for  a  unique 
operational  procedure  and  the  inherent 
failure  modes  in  the  existing  rudder 
control  system,  when  considered 
together,  present  an  unsafe  condition   In 


light  of  this,  we  proposed  to  eliminate 
tfie  unsafe  condition  by  mandating 
incorporation  of  a  newly  designed 
rudder  control  system.  The 
manufacturer  is  currently  redesigning 
the  rudder  system  to  eliminate  these 
rudder  failure  modes.  The  redesigned 
rudder  control  system  will  incorporate 
design  features  that  will  increase  system 
redundancy,  and  will  add  an  active  fault 
monitoring  system  to  detect  and 
annunciate  to  the  flightcrew  single  jams 
in  the  rudder  control  system.  If  a  single 
failure  or  jam  occurs  in  the  linkage  aft 
of  the  torque  tube,  the  new  rudder 
design  will  allow  the  flightcrew  to 
control  the  airplane,  using  normal 
piloting  skills,  without  operational 
procedures  that  are  unique  to  this 
airplane  model. 

Actions  Since  Issuance  of  Proposed 
Rule 

Since  the  issuance  of  the  notice  of 
proposed  rulemaking  (NPRM].  which 
proposed  to  require  the  supersedure  of 
AD  97-14-04  and  AD  2000-22-02  Rl. 
we  have  determined  that  this  final  rule 
needs  to  supersede  five  additional  ADs. 
which  are  listed  in  the  table  below.  Our 
decision  to  supersede  these  ADs  was 
based  on  a  number  of  factors.  First,  the 
new  rudder  control  system  required  by 
this  AD  will  better  address  the 
identified  unsafe  condition  through 
redundancy  in  the  system  architecture, 
which  will  increase  reliability.  Second, 
the  requirements  of  those  ADs  will  no 
longer  be  relevant  to  or  necessary  for  the 
new  rudder  control  system,  since  the 
parts  required  by  those  ADs  will  not  be 
included  in  the  design  for  the  new- 
rudder  control  system.  The  five 
additional  ADs  are  listed  in  the  table 
below  and  described  in  the  following 
paragraphs: 

List  of  .\Ds  To  Be  Superseded 


AD  No 


Amendment 
No 


Federal  Register  citation 


95-06-53      ., 

97-05-10      ... 
97-09-15  Rl 


'••i«*««««*r«i 


98-02-01 
99-11-05  COR 


39-9199       60  FR  18981    April  14.  1995. 
39-9954       62  FR  9679   Marcti  4,  1997 
39-10912     63    FR    64857.    November    24. 

1998 
39-10283    63  FR  1903.  January  13.  1998. 
39-1 1 1 75     64  FR  27905,  May  24,  1 999. 


•  .\D  95-06-53.  applicable  to  all 
Boeing  Model  737  series  airplanes, 
requires  identification  of  the  part  and 
serial  numbers  of  the  main  rudder  Pf.l'; 
and  replacenu-nt  of  certain  PCl.s  with 
serviceable  parts,  if  necessary  That  AD 
corrects  an  unsafe  condition  caused  b\ 
improper  tooling  used  t(j  torque  the 
spring  retaining  nut  in  the  servo  valve 


of  the  main  rudder  PCI'   However,  the 
PClIs  identified  in  AD  95-06-53  will 
not  be  used  in  the  configuration  of  the 
new  rudder  i ontrol  system  required  by 
this  AD 

•  AD  97-05-10.  applicable  to  all 
Boeing  Model  737  series  airplanes, 
requires  remoyal  of  the  main  rudder 
PCU  and  replacement  with  a  serviceable 


unit.  That  AD  corrects  an  unsafe 
condition  due  to  an  unapproved  Hi- 
Lock  bolt  that  was  installed  in  the  lever 
assembly  bearing  of  the  main  rudder 
PCU  instead  of  the  correct  bolt. 
However,  the  PCUs  identified  in  AD  97- 
05-10  will  not  be  used  in  the 
configuration  of  the  new  rudder  control 
system  required  by  this  AD. 
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I         •  AD  97-09-15  Rl,  applicable  to  all 
Boeing  Model  737-100.  -200,  -300, 
—400,  and  -500  series  airplanes,  requires 
a  one-time  inspection  to  determine  the 
part  number  of  the  engage  solenoid 
valve  of  the  yaw  damper  on  the  rudder 
PCU,  and  replacement  of  the  valve  with 
a  valve  having  a  different  part  number, 
if  necessary.  However,  the  engage 
solenoid  valves  specified  in  AD  97-09- 
15  Rl  will  not  be  used  in  the 
configuration  of  the  new  main  rudder 
PCU  required  by  this  AD. 

•  AD  98-02-01,  applicable  to  all 
Boeing  Model  737-100,  -200,  -300, 
-400,  and  -500  series  airplanes,  requires 
removing  the  yaw  damper  coupler; 
replacing  its  internal  rate  gyroscope 
with  a  new  or  overhauled  unit;  and 
performing  a  test  to  verify  the  integrity 
of  the  yaw  damper  coupler,  and  repair 
if  necessary.  However,  that 
configuration  of  the  yaw  damper 
coupler,  using  mechanical  rate 
gyroscopes,  is  no  longer  approved  for 
installation  on  Model  737  series 
airplanes.  Instead,  AD  97-14-03, 
amendment  39-10060  (62  FR  34623, 
June  27,  1997),  requires,  among  other 
things,  installation  of  a  new  yaw 
damper  system  that  replaces  the 
gyroscopes  specified  by  AD  98-02-01. 
That  new  system  is  intended  to  prevent 
malfunction  of  the  yaw  damper  system. 

•  AD  99-11-05  COR,  applicable  to  all 
Boeing  Model  737  series  airplanes, 
requires  repetitive  displacement  tests  of 
the  secondary  slide  in  the  dual 
concentric  servo  valve  of  the  PCU  for 
the  rudder;  and  replacement  of  the  valve 
assembly  with  a  modified  valve 
assembly,  if  necessary.  However,  the 
dual  concentric  servo  valve  of  the  PCU 
for  the  rudder,  which  was  specified  in 
AD  99-11-05  COR,  will  not  be  used  in 
the  configiiration  of  the  main  rudder 
PCU  that  will  be  installed  as  a 
component  of  the  new  rudder  control 
system  required  by  this  AD. 

Comments 

I         Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
commenter  supports  the  proposed  rule. 
Due  consideration  has  been  given  to  all 
comments  received. 

Request  to  Withdraw  Proposal 

One  commenter  considers  that  an 
adequate  level  of  safety  has  been 
achieved  by  the  accomplishment  of  AD 
97-14-04  and  AD  2000-22-02  Rl, 
which  are  referenced  in  the  Discussion 
paragraph  of  the  proposed  rule,  and  by 
the  accomplishment  of  ADs  95-06-53, 
97-05-10,  97-06-09,  97-09-14,  97-09- 
15,  97-14-03,  98-02-01,  and  99-11-05. 
The  commenter  states  that  since 


accomplishing  the  modifications 
required  by  AD  97-14-03  and  AD  97- 
14-04,  no  instances  of  uncommanded 
rudder  movement  have  occurred.  In 
addition,  no  discrepancies  were  found 
by  the  PCU  manufacturer  during 
numerous  displacement  tests  conducted 
per  AD  99-11-05.  Further,  the  proposed 
rule  identifies  multiple  conditions  that 
only  theoretically  could  occur  with  the 
existing  rudder  control  system.  After 
reviewing  this  information,  we  infer  that 
the  commenter  is  requesting  withdrawal 
of  the  proposed  rule. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposed  rule.  As  explained  in  the 
proposed  rule,  the  unsafe  condition  is 
due  to  inherent  failure  modes,  including 
single-jam  modes  and  certain  latent 
failures  or  jams,  which,  when  combined 
with  a  second  failure  or  jam.  could 
cause  an  uncommanded  rudder 
hardover  event  and  consequent  loss  of 
control  of  the  airplane.  Because  the 
identified  inherent  failure  modes  have 
not  been  eliminated  by  the  actions 
required  by  those  previously  issued 
ADs,  we  have  determined  that  the 
actions  required  by  this  final  rule  are 
warranted.  This  determination  was 
made  after  considering  the  existence  of 
these  failure  modes  and  the  need  for  a 
unique  operational  procedure  (per  AD 
2000-22-02  Rl).  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Disagreement  With  Identified  Unsafe 
Condition 

One  commenter.  the  manufacturer, 
does  not  agree  that  the  unsafe  condition 
identified  in  the  proposed  AD  exists  in 
the  current  Model  737  rudder  control 
system  for  the  following  reasons: 

•  The  current  rudder  control  system 
is  safe  and  has  been  shown  to  meet  all 
current  regulations  using  accepted 
industry  analysis  and  validation 
practices. 

•  Service  experience  accumulated 
over  116  million  flight  hours 
demonstrates  that  the  system  is  safe;  the 
airplane  has  one  of  the  lowest  accident 
rates  of  airplanes  in  its  class. 

•  All  issues  identified  as  potential 
safety  issues  have  been  addressed  by 
service  bulletins  mandated  by  the 
following  airworthiness  directives 
issued  by  the  FAA:  AD  97-14-03;  AD 
97-14-04;  AD  97-26-01.  amendment 
39-10244  (62  FR  65597.  December  15, 
1997);  and  AD  98-13-12,  amendment 
39-10600  (63  FR  33246.  June  18,  1998). 

•  The  737  Flight  Controls  ETEB 
report  did  not  identify'  any  new- 
significant  failure  modes  or  unsafe 
conditions  that  invalidate  previous 
Model  737  certification  documentation. 
All  failure  modes  in  the  ETEB  report 


had  been  previously  identified  and 
analyzed  by  the  manufacturer.  The 
existing  rudder  system  is  considered 
safe  and  meets  federal  regulations 

While  the  manufacturer  does  not 
agree  that  the  unsafe  condition  exists,  it 
states  that  it  is  committed  to  a  redesign 
of  the  Model  737  rudder  control  system 
to  further  enhance  an  already  safe 
system.  The  manufacturer  also  states 
that  the  new  design  will  eliminate 
certain  potential  latent  failures  in  the 
system,  even  though  evaluation  in 
accordance  with  federal  regulations  has 
shown  such  latencies  to  be  acceptable. 
The  elimination  of  such  failures  will 
enable  the  system  to  be  functionally 
equivalent  to  a  three-actuator  system. 
The  new  system  also  will  eliminate  the 
need  for  the  existing  uncommanded 
rudder  non-normal  operational 
procedure  unique  to  Model  737  series 
airplanes. 

While  the  ADs  identified  by  the 
manufacturer  were  issued  to  address 
previously  identified  unsafe  conditions, 
we  have  determined  that  the  inherent 
failure  modes  identified  in  this  AD  have 
not  been  eliminated  by  the  actions 
required  bv  those  ADs.  Therefore,  we  do 
not  agree  with  the  manufacturer's 
conclusion  that  the  existing  design  of 
the  rudder  control  system  is  safe.  As 
described  in  the  proposed  AD.  the 
unsafe  condition  is  due  to  inherent 
failure  modes,  including  single-jam 
modes,  and  certain  latent  failures  or 
jams,  which,  when  combined  with  a 
second  failure  or  jam.  could  cause  an 
uncommanded  rudder  hardover  event 
and  consequent  loss  of  control  of  the 
airplane. 

Likewise.  AD  2000-22-02  Rl 
provides  instructions  to  the  flightcrew 
for  addressing  certain  rudder  system 
failures,  but  those  instructions  will  not 
be  effective  in  preventing  an  accident  if 
the  rudder  control  failure  occurs  during 
takeoff  or  landing. 

After  considering  all  of  this 
information,  we  have  determined  that  it 
is  necessary  to  issue  this  AD  to 
eliminate  the  unsafe  condition  by 
mandating  the  installation  of  a  newly 
designed  rudder  control  system.  The 
new  system  will  incorporate  design 
featiu-es  that  will  increase  system 
redundancy,  and  will  add  an  active  fault 
monitoring  system  to  detect  and 
aimunciate  to  the  flightcrew  single  jams 
in  the  rudder  control  system.  If  a  single 
failure  or  jam  occurs  in  the  linkage  aft 
of  the  torque  tube,  the  new  system  will 
allow  the  flightcrew  to  control  the 
airplane  using  normal  piloting  skills. 
and  without  using  operational 
procedures  that  are  unique  to  this 
airplane  model.  In  light  of  this,  we 
consider  that  the  actions  specified  in 
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this  final  ruin  art"  uarrantt'd   Nn  (  hange 
to  the  final  rule  is  necessary  in  this 
regard. 

Request  for  Information/Concerns 
About  New  Rudder  Control  System 

One  Lominenter.  the  NTSB.  requested 
more  information  on  the  system  safety 
assessment  (SSA)  being  conducted  in 
support  of  the  design  changes  for  the 
priipnsed  new  rudder  control  system.  To 
help  evaluate  the  new  design,  the 
commenter  would  like  to  review  the 
dnalv~.es  being  conducted  for  each 
design,  the  reliability  benefits,  and  other 
rudder  actuation  system  designs  that 
were  submitted. 

The  commenter  also  stated  the 
following  concerns  about  the  new 
system: 

•  It  does  not  provide  full 
independence  for  the  main  PCU.  and  "it 
would  appear  that  true  redundancy 
would  require  two  fuUv  independent 
Pf.L's  " 

•  The  automatic  activation  system  ior 
thf  standbv  PCI'  may  increase  the 
number  of  possible  failure  modes 
compared  to  the  installation  of  a  third 
full-time  independent  PClJ. 

•  Without  tne  SSA  information,  the 
commenter  states  that  it  is  unable  to 
determme  if  the  revisions  to  the  rudder 
actuation  system  of  the  Boeing  Model 
737  series  airplanes  will  >uffirifntlv 
address  safety  concerns 

W'e  cannot  provide  the  requested  SSA 
information  or  other  requested  design 
information  because  it  is  propnetarv'  to 
The  Boeing  ("ompanv   However,  we 
have  sent  the  commenter  s  request  to 
Boeing.  Boeing  has  informed  us  that  it 
has  briefed  the  NTSB  on  the  Rudder 
Svstem  Enhancement  Program  on 
lanuarv  16,  2001.  and  on  March  18, 
2002.  tii  the  e>c1ent  that  the  commenter 
expresses  an  interest  in  certification 
documentation,  Boeing  will  submit  the 
SSA  results  to  us  for  our  approval  as 
part  of  the  certification  of  the  new 
design. 

The  commenter  also  expressed  a 
concern  that  true  redundancy  would 
require  two  fully  independent  PCLs, 
During  our  reviews  of  the  new  rudder 
control  svstem.  we  have  found  that  the 
new  main  rudder  PCU  design  is 
equivalent  to  two  independent  PCUs 
The  main  rudder  PCU  is  an  assemblv 
with  two  P(~l's  arranged  in  tandem  The 
new  main  rudder  PCU  will  have  two 
independent  servo  valves  in  lieu  of  the 
existing  common  dual  concentric  servo 
valve  Two  separate  mput  linkages  will 
control  the  position  of  these  valves  on 
the  main  rudder  PCX'  The  pilot  can 
override  each  of  these  input  linkages 
and  also  override  the  linkage  for  the 
standbv  PCU  The  function  of  the 


override  i  .ipat)ilit\  is  to  enable  the  pilot 
to  control  the  airplane  in  the  event  of  a 
jam  in  anv  one  of  the  three  input 
linkages  or  associated  servo  valves  in 
the  rudiier  control  svstem. 

Finallv.  the  ( ommenter  expressed 
concerns  that  the  automatic  activation 
svstem  for  the  standby  PCU  may 
increase  the  number  of  failure  modes. 
(  om[)ared  ti)  the  installation  of  a  third 
full-tune  independent  PCL'.  In 
addressing  this  concern,  we  note  that 
introduction  of  a  third  full-time  PCU  for 
a  single  flight  c(mtrol  surface  would 
introduce  latent  failure  modes.  With 
three  active  PCUs,  a  single  PCU  failure 
{due  to  a  valve  jam  or  linkage  failure) 
can  remain  latent  while  the  other  two 
PCUs  control  the  rudder  surface 
position.  Typically,  rudder  control 
systems  with  three  active  PCUs  require 
frequent  periodic  maintenance  to  detect 
a  single  failure,  or  require  a  fault- 
monitoring  and  annunciation  svstem. 

The  introduction  of  any  fault- 
m<jnitoring  system  will  increase  the 
number  of  failure  modes  due  to 
increased  system  complexity.  Although 
the  fault-monitoring  system  for  the  new 
rudder  control  system  slightly  increases 
the  number  of  failure  modes,  these 
failure  modes  would  not  have  anv 
adverse  effect  on  the  operation  of  the 
rudder  control  system.  However,  this 
new  system  will  provide  significant 
benefits  in  the  (.apability  to  detect 
certain  failures,  provide  crew 
annunciation,  and  activate  the  standby 
rudder  PCI '  When  the  standbv  rudder 
P(^U  is  activated  along  with  the  main 
rudder  PCU.  there  will  be  effectively 
three  PCUs  controlling  the  rudder 
surface  position. 

In  light  of  this  information  and  based 
on  our  certification  activities,  the  new 
rudder  control  svstem  will  adequately 
address  the  identified  unsafe  condition. 
No  (  hange  to  the  final  rule  is  necessary- 
in  this  regard 

Suggestion  Regarding  the  Identified 
I'nsafe  Condition 

One  commenter  suggested  that 
electromagnetic  interference  may  have 
contributed  to  reported  events  of 
un( Dmmanded  rudder  movement  on 
Boeing  Model  737-100.  -200.  -300. 
-400.  and  -500  series  airplanes. 
However,  the  commenter  concluded 
that,  if  this  is  true,  those  airplanes  have 
alreadv  been  fixed  by  previously 
mandated  changes  to  the  yaw  damper 
svstem. 

We  do  not  concur  with  the 
((immenter's  suggestion  or  conclusion. 
The  onlv  electrical  components  in  the 
rudder  control  svstem  are  in  the  yaw- 
damper  svstem  The  existing  rudder 
yaw  damper  system  has  mechanical 


stops  that  limit  rudder  movement  to  the 
vaw  damper  authority.  In  a  normally 
functioning  svstem.  it  is  not  possible  for 
electrical  interference  to  move  the 
rudder  bevond  the  mechanical  stops.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Requests  To  Revise  the  Compliance 
Time 

Several  commenters  request  revising 
the  proposed  compliance  time  of  5 
vears.  and  two  commenters  suggest  a 
new  compliance  time  of  September 
2008.  In  addition,  several  commenters 
recommend  basing  the  compliance  time 
on  the  completion  of  tests  for  the  new 
main  rudder  PCU.  receipt  of  service 
bulletins,  operators"  maintenance 
schedules,  and  parts  availability. 
Additional  recommendations  and  FAA 
responses  are  described  as  follows: 

•  One  commenter  states  that  wiring 
kits  should  be  available  in  the  second 
quarter  of  2002,  but  actual  hardware 
won't  be  available  until  the  year  2003, 
In  addition,  because  of  the  number  of 
affected  airplanes  (about  150)  in  the 
commenter's  fleet,  the  proposed  5-year 
ct)mpliance  time  will  not  be  sufficient  to 
accomplish  the  required  actions  if 
receipt  of  the  service  bulletins  and  parts 
are  delayed  for  2  years. 

•  One  commenter  suggests  extending 
the  compliance  time  to  10  years,  and 
states  that  the  extensive  modifications 
required  bv  the  proposed  rule  are  best 
suited  for  accomplishment  at  a  D-check, 

•  One  commenter  is  concerned  about 
parts  availability  and  a  possible 
schedule  slide.  The  commenter  states 
that  the  manufacturer  projects  a 
maximum  production  capacity  of  100 
PCUs  per  month,  with  about  75  of  those 
units  available  for  retrofit  each  month 
after  airplane  production  line 
requirements  are  met.  In  addition,  if 
PCI'  certification  and  production 
proceed  on  schedule,  a  maximum  of 
3.300  airplanes  could  be  retrofitted 
within  44  months,  which  would  be 
insufficient  to  meet  27  percent  of 
potential  worldwide  demands.  The 
commenter  is  Concerned  that,  if  PCU 
certification  or  the  production  schedule 
should  slide,  the  schedule  for  providing 
sufficient  parts  would  be  adversely 
affected. 

•  One  commenter,  the  manufacturer, 
justifies  its  request  for  a  September  2008 
compliance  time  by  noting  the  benefits 
of  a  slower  introduction  to  the  retrofit 
program.  The  manufacturer  states  that 
the  FAA  made  assumptions  in  the 
proposed  AD  based  on  estimates  for 
retrofitting  U.S. -registered  airplanes 
(about  2,000).  However,  the 
manufacturer  notes  that  it  must  plan  for 
retrofitting  the  worldwide  fleet  (about 
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4,500  airplanes).  In  addition,  because 
the  proposed  changes  to  the  rudder 
control  system  will  require 
modifications  throughout  the  airplane, 
the  manufacturer  recommends  the 
September  2008  compliance  time  to 
allow  for  a  phased  approach  for  the 
retrofit  program,  thereby  providing  the 
time  necessary  to  correct  any  issues 
identified  during  the  first  retrofits. 

We  partially  concur  with  the 
commenters'  requests  to  revise  the 
compliance  time.  We  have  considered 
the  commenters'  suggestions  and 
concerns,  and  have  made  the  following 
determinations.  We  concur  with  the 
requests  to  revise  the  compliance  time 
to  the  year  2008,  but  do  not  concur  with 
the  request  to  extend  the  compliance 
time  to  10  years.  We  agree  that  the  5- 
year  compliance  time  required  by  the 
proposed  rule  may  not  allow  operators 
sufficient  time  to  accomplish  the 
required  design  modifications.  We  also 
agree  that  the  new  compliance  time 
should  take  into  consideration  when  the 
service  bulletins  will  be  issued  and 
when  the  required  parts  will  be  made 
available  to  the  operators. 

In  addressing  the  concerns  about 
delays  in  the  issuance  of  service 
bulletins,  insufficient  parts,  and  sliding 
schedules,  the  manufacturer  has 
established  a  firm  schedule  and  has 
assured  us  that  all  service  information 
and  parts  will  be  provided  within  the 
required  6-year  compliance  time  to 
support  the  new  rudder  control  system. 
The  manufacturer  also  has  established 
backup  plans  to  further  ensure  that  parts 
will  be  available  to  meet  schedule 
deadlines.  To  date,  the  manufacturer 
has  informed  us  that  the  necessary 
service  information  is  being  developed 
and  will  be  issued  according  to 
schedule,  and  that  all  necessary  parts 
are  being  manufactured  and  will  be 
available  per  the  schedule.  Further,  we 
will  closely  monitor  the  manufacturer's 
schedule  to  ensure  that  all  service 
information  and  parts  are  provided  to 
the  operators  on  time. 

In  making  our  determination  to 
extend  the  compliance  time  from  5  to  6 
years,  we  also  have  taken  into 
consideration  the  service  record  of 
Model  737  series  airplanes  since  the 
accomplishment  of  the  modifications 
required  by  AD  97-14-03  and  AD  97- 
14-04,  In  light  of  all  of  this  information, 
we  have  determined  that  a  compliance 
time  of  6  years  will  provide  sufficient 
time  for  affected  operators  to  install  the 


new  rudder  control  system  without 
adversely  affecting  safety.  Paragraph  (a) 
of  the  final  rule  is  revised  accordingly. 

Requests  To  Delay  Issuance  of  Proposed 
Rule 

• 

Although  several  commenters  support 
the  intent  of  the  proposed  AD,  the 
commenters  request  delaying  issuance 
of  the  proposed  rule.  The  specific 
comments  are  described  as  follows: 

•  The  Air  Transport  Association 
(ATA)  of  America,  on  behalf  of  some  of 
its  members,  recommends  delaying 
issuance  of  the  proposed  rule  until  after 
the  new  main  rudder  PCU  is  tested  and 
certified,  and  after  the  service 
information  is  issued  by  the 
manufacturer  and  approved  by  the  FAA. 
Although  service  bulletins  for  the 
wiring  installations  for  certain  airplanes 
were  issued  in  February  2002,  issuance 
of  additional  service  bulletins  are  not 
expected  until  the  third  quarter  of  2002. 
In  addition,  serv^ice  information  for  PCU 
procedures  is  not  expected  until  July 
2003,  ATA  is  concerned  about  the  risks 
associated  with  mandating  the  proposed 
actions  before  completing  test  and 
evaluation  procedures  for  the  new 
rudder  control  system,  and  about  the 
limited  number  of  retrofit  kits  that  will 
be  available  each  month. 

•  One  commenter  strongly 
recommends  waiting  to  issue  the 
proposed  rule  until  the  relevant  Boeing 
service  bulletins  and  required  parts  are 
available.  As  noted  earlier  in  the 
"Requests  to  Revise  the  Compliance 
Time"  paragraph  of  this  AD,  that  same 
commenter  stated  that,  although  the 
wiring  kits  would  be  available  in  the 
second  quarter  of  2002,  actual  hardware 
would  not  be  available  until  the  year 

2003. 

•  Two  commenters  consider  that  the 
proposed  rule  should  be  issued  after  the 
new  rudder  control  system  has  been 
tested  and  approved.  Issuing  the 
proposed  rule  before  approval  of  the 
system  does  not  allow  operators  the 
opportunity  to  evaluate  and  comment 
on  the  system.  Requiring  installation  of 
an  unknown  system  places  an  undue 
burden  on  operators,  since  procedures 
for  the  corrective  action  are  not  yet 
defined. 

We  do  not  agree  that  issuance  of  this 
AD  should  be  delayed.  The 
manufacturer  has  assin-ed  us  that  the 
compliance  time  specified  by  this  AD 
will  allow  sufficient  time  to  design,  test, 
and  evaluate  the  new  rudder  control 
svstem.  As  described  earlier,  we  are 


monitoring  the  manufacturer's  schedule 
for  issuing  the  required  ser\ice 
information  and  providing  parts,  and  we 
will  strive  to  ensure  that  the  parts  and 
information  will  be  provided  to  the 
operators  so  that  they  can  meet  the 
requirements  of  this  AD. 

We  infer  from  the  commenters' 
requests  to  delay  issuance  of  the  final 
rule  that  the  commenters  are  seeking 
more  time  to  comply  with  the  rule.  In 
this  regard,  we  partially  concur,  and.  as 
described  earlier  in  this  AD.  have 
extended  the  5-vear  compliance  time 
specified  in  the  proposed  AD  to  6  years. 
The  manufacturer  has  assured  us  that, 
in  addition  to  the  wiring  service 
information  issued  in  February'  2002,  it 
will  provide  all  additional  service 
information  (including  PCU  procedures) 
and  parts  necessan*'  to  meet  the 
requirements  of  this  AD.  In  addition,  the 
new  rudder  control  system,  including 
all  necessarv'  components  for  the 
system,  will  be  thoroughly  tested  and 
evaluated  prior  to  issuance  of  the 
service  information.  No  change  is  made 
to  the  final  rule  in  this  regard.  As 
described  earlier,  paragraph  (a)  of  the 
final  rule  specifies  the  new  compliance 
time  of  6  vears  after  the  effective  date  of 
this  AD.  ' 

Cost  Concerns 

One  commenter  states  that  the 
proposed  costs  are  substantial  (S184.000 
per  airplane,  or  S364  million  for  U.S. 
operators). 

We  recognize  that  the  costs  for  the 
new  rudder  control  system  are 
substantial.  However,  in  determining 
the  costs  associated  with  the  new- 
rudder  control  system,  we  based  our 
cost  estimate  on  the  manufacturer's 
estimate  of  700  work  hours  per  airplane 
for  the  installation  of  the  new-  rudder 
control  system,  and  our  estimate  of 
approximately  S140,000  per  airplane  for 
parts.  For  reasons  specified  in  the 
proposed  AD,  we  have  determined  that 
an  unsafe  condition  exists,  and  we 
consider  that  accomplishment  of  the 
requirements  of  this  AD  is  necessary  to 
address  that  identified  unsafe  condition. 
No  change  is  made  to  the  final  rule  in 
this  regard. 

Request  To  Supersede  Certain  ADs 

One  commenter  considers  that  any 
new  proposed  rule  should  supersede  the 
ADs  listed  in  the  following  table  and 
described  below: 


Commenter's  Suggested  List  of  ADs  To  Be  Superseded 


AD  No. 


Amencjment 
No. 


Federal  Register  citation 


95-06-53 
97-05-10 


39-9199       60  FR  18981,  April  14    1995 
39-9954       62  FR  9679,  March  4   1997. 
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COMMENTER'S  SUGGESTED  LiST  OF  ADs  To  BE  SUPERSEDED — Continued 


AD  No 

Amendment 
No 

Federal  Register  citation 

97-06-09 

39-9966 

39-10010 
39-10011 
39-10060 
39-10061 
39-10283 
39-11175 
39-11948 

62  FR  12739.  March  18.  1997 

97-09-14* 

62  FR  24008.  May  2,  1997 

97-09_15*                                    „  „ _ _... 

62  FR  24325.  May  5,  1997 

97-14-03 

62  FR  34623.  June  27    1997 

97-14-04 

•«••••*«•«»•»■•■»•—-—«■ 

62  FR  35068,  June  30,  1997 

98-02-01 
99-11-05- 
2000-22-02  R1 

-.-...- .-. 

63  FR  1903,  January  13,  1998 

64  FR  27905,  May  24.  1999 

65  FR    69239.     November    16. 

2000 

•  Asterisks  in  the  preceding  table 
indicate  the  following  changes  since  the 
issuance  of  those  ADs: 

•  AD  97-09-14  was  superseded  bv 
AD  2000-02-18.  amendment  39-11536 
(65  FR  5238.  February  3.  2000) 

•  AD  97-09-15  was  revised  b\  .\D 
97-09-15  Rl.  amendment  39-10912  (63 
FR  64857.  November  24.  1998). 

•  AD  99-1 1-05  was  corrected  by  AD 
99-11-05  COR.  amendment  3<^iri75 
(64  FR  27905,  May  24,  1999), 

The  rnmmenter  adds  that  incidents  of 
uncommanded  rudder  movement  were 
reported  on  airplanes  prior  to  the 
accomplishment  of  AD  97-14-03  and 
AD  97-14-04.  however,  no  incidents 
have  occurred  since  the 
accomplishment  of  those  .ADs.  In 
addition,  the  manufacturer  of  the  main 
rudder  PCU  has  accomplished  361 
displacement  tests  per  AD  99-1 1-05. 
and  no  discrepancies  occurred  during 
those  tests 

We  partially  concur  with  the 
commenter's  request  We  have 
determined  that  the  final  rule  should 
-.upersede  the  two  ADs  cited  in  the 
N'PRM  (.\D  97-14-04  and  .\D  2000-22- 
02  Rl)  and  only  five  of  the  ADs  listed 
in  the  table  above  (.AD  95-06-53.  97- 
05-10.  97-09-15  Rl.  98-02-01.  and  99- 
11-05  COR)  (Those  five  .\Ds  were 
described  in  detail  in  this  AD  in 

Actions  Since  Issuance  of  Proposed 
Rule   ■) 

However,  we  do  not  agree  that  this 
AD  should  supersede  .^D  97-06-09,  AD 
97-14-03.  or  AD  2000-02-18  (which 
supersedes  97-09-14)  because  the 
requirements  of  those  ADs  are  necessary 
to  correct  unsafe  conditions  that  are  not 
addressed  by  the  requirements  of  this 
.-\D  In  addition,  the  components  and 
system  specified  in  AD  97-14-03  are 
compatible  with  the  new  rudder  control 
system  and  die  necessary  for  the 
operation  of  that  system.  The 
requirements  of  those  three  ADs  are 
described  as  follows: 

•  AD  97-06-09.  applicable  to  certain 
Bneint;  Model  737-300.  -400.  and  -5(H) 
sf-ries  airplanes,  requires  replacing 
certain  aileron/rudder  trim  control 
modules  with  nn  improved  module  that 


contains  an  improved  ruiider  trim 
s\vit(  h  til. It  prf'i  iudt's  thi'  pro))leni^  of 
sticking  associatfti  with  the  existing 
switch   That  AD  is  intended  to  prevent 
such  sti(  king 

•   AD  97-14-03,  applicable  to  all 
Boeing  Model  737-100.  -200,  -300, 
-400,  and  -500  series  airplanes,  requires 
installation  of  a  newly  designed  rudder- 
limiting  device  and  yaw  damper  system 
As  described  earlier  in  this  .\D  in  the 
"Actions  Since  N^uaiK  e  ot  Proposed 
Rule"  paragraph,  AD  97-14-03 
supersedes  AD  98-02-01  'whiih 
requires  mech.iiiu  ai  i.iti'  gyroscopes  that 
are  no  lonyer  .ifipmved  tnr  installation 
on  Model  7  tr  series  airpl.ines)  The  new 
yaw  damper  system  reijuired  by  .\D  97- 
14-03  IS  intended  tn  [)re\t>nt  e\(  es.si\e 
rudder  authnrit\  .tmi  ■  'lusequent 
reduced  coiitrnll,il)ilit\  ni  the  ,iirplane, 
and  malfunctions  ul  tlie  yaw  iiain()er 

system. 

■  •   AD  2000-02-18  (which  supersedes 
AD  97-09-14),  applitable  to  certain 
Boeing  Model  737-100.  -200,  -300, 
—400.  and  -500  series  airplanes,  requires 
an  inspection  of  rewrnkf d  aileron 
elevator  PC'l's  and  rudiier  PCl's  \n 
determine  if  revvurkeii  l'(^l '  manifold 
cylinder  bores  containini;  chrome 
plating  are  installed,  and  replacement  ot 
the  cylinder  bores  with  i  \  liiider  bores 
that  have  been  reworked  using  the 
oversize  method  or  the  steel  sleeve 
method  if  necessarv   That  .\D  is 
intended  to  prevent  a  reduc  ed  rate  of 
movement  of  the  elevator,  aileron,  or 
rudder  liue  in  i  mitainination  of 
hydraulic  t'luui  tmm  chrome  plating 
chips.  Such  rediii  eii  rrite  nf  movement. 
if  not  (iirrected.  i  imld  result  in  reduc:ed 
contrn|iabilit\  of  the  airplane 

We  have  revised  the  final  rule  to 
supersede  the  five  .\Ds  listed  and 
desi  niieii  in  ,i  pie\i(ms  paragraph. 
"Actiiiiis  Siiu  e  issuaiH  e  ot  Proposed 
Rule.'    .\s  discussed  pre\iousl\'  in  this 
AD.  the  final  rule  also  supersedes  two 
other  ADs 

Conrlusinn 

Alter  I  aretui  re\  lew  ot  the  awiilable 
data,  includiiii;  the  (  omments  noted 
abcjve.  we  h.ui'  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
[)reviously  describeci.  We  also  have 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD, 

Cost  Impact 

There  are  approximately  4.500  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  2.000  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  new  installation  action  that  is 
required  bv  this  new  AD  will  take 
approximately  700  work  hours  per 
airjdane  to  accomplish,  at  an  average 
labor  rate  of  S60  per  work  hour. 
Requir<>d  parts  will  cost  approximately 
.Si 40.000  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  new 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be 
S3t)4. 000.000  (over  the  proposed  6-year 
(  ompliance  time),  or  S182.000  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  vet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  aciopted.  The  cost  impact 
figures  discussed  in  .\D  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typicalh'  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 
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For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiecb  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9199  (60  FR 
18981,  April  14,  1995);  amendment  39- 
9954  (62  FR  9679,  March  4,  1997): 
amendment  39-10061  (62  FR  35068, 
fune  30,  1997):  amendment  39-10283 
(63  FR  1903,  January  13,  1998); 
amendment  39-10912  (63  FR  64857, 
November  24,  1998);  amendment  39- 
11175  (64  FR  27905,  May  24,  1999);  and 
amendment  39-11948  (65  FR  69239, 
November  16,  2000);  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12903,  to  read  as 
follows: 

2002-20-07     Boeing:  Amendment  39-12903. 
Docket  2001-NM-251-AD.  Supersedes 
.\D  95-06-53.  Amendment  39-9199:  .■^D 
97-05-10,  Amendment  39-9954:  .AD  97- 
09-15  Rl,  Amendment  39-10912:  AD 
97-14-04.  Amendment  39-10061:  AD 
98-02-01.  Amendment  39-10283:  .AD 
99-11-05  COR.  Amendment  39-11175: 
and  .AD  2000-22-02  Rl.  Amendment 
39-11948. 
Applicability:  All  Model  737  series 
airplanes:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  ahered.  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approsal  for  an 
alternative  method  of  compHance  in 
accordance  with  paragraph  (b)(1)  of  this  .AD 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  c:ondition  has  not 
been  eliminated,  the  request  should  inr  lude 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  rudder 
hardover  event  and  consequent  loss  of 
control  of  the  airplane  due  to  inherent  failure 
modes,  including  single-jam  modes,  and 
certain  latent  failure  or  jams  combined  with 
a  second  failure  or  jam:  accomplish  the 
following: 

Installation 

(a)  Within  6  years  after  the  effective  date 
of  this  .AD,  do  the  actions  required  b\ 
paragraphs  (a)(1)  and  (a)(2)  of  this  .AD,  in 
accordance  with  a  method  approved  by  the 
Manager.  Seattle  .Airc:raft  Certific:atinn  Offii  e 
(AGO).  FAA. 

(1)  Install  a  new  rudder  control  system  that 
includes  new  components  such  as  an  aft 
torque  tube,  hydraulic  actuators,  and 
associated  control  rods,  and  additional 
wiring  throughout  the  airplane  to  support 
failure  annunciation  of  the  rudder  control 
system  in  the  flight  deck.  The  system  also 
must  incorporate  two  separate  inputs,  each 
with  an  override  mechanism,  to  two  separate 
servo  valves  on  the  main  rudder  power 
control  unit  (PCU);  and  an  input  to  the 
standbv  PCL'  that  also  will  include  an 
override  mechanism, 

(2)  Make  applicable  changes  to  the  adjac  ent 
systems  to  acc:ommodate  the  new  rudder 
c:ontrol  system. 

Alternative  Methods  of  Compliance 

(b)(1)  .An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  ma\  be 
used  if  approved  bv  the  .Manager,  Seattle 
.AGO,  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  w  ho  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO, 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  ac:c(irdance  with  the 
.ADs  listed  in  the  following  table,  are  not 
considered  to  be  approved  as  alternative 
methods  of  complianc:e  with  this  .AD: 

Table— List  of  ADs 


AD  No. 


Amendment 
No. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
c:ompliance  with  this  .AD.  ;f  any.  may  be 
obtained  from  the  Seattle  .A(!0. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  re(4iiireinents  of  this  .AD 
can  be  ac  complished. 

Effective  Date 

(d)  This  amendment  becomes  effective  on 
.November  12.  2002. 

Issued  in  Renton.  Washington,  on 
September  27,  2002. 
AH  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certifii  atiun  Senlce. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-248-AD:  Amendment 
39-12904;  AD  2002-19-51  Rl] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model'737  Series  Airplanes 

AGENCY:  Federal  Aviation 
.Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


95-06-53  

97-05-10  

97-09-15  Rl  ... 

97-14-04  

98-02-01  

99-11-05  COR 
2000-22-02  Rl 


39-9199 

39-9954 

39-10912 

39-10061 

39-10283 

39-11175 

39-11948 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directn  e  (AD) 
2002-19-51  Rl  that  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  all  Boeing  Model  737  series  airplanes 
by  individual  notices.  This  AD  revises 
existing  AD  2002-19-51  that  currently 
requires,  for  certain  airplanes,  an 
inspection  to  determine  the  serial 
number  of  certain  flight  control  modules 
(FCM).  having  P/N  65-44891-7.  and 
corrective  actions  if  necessary.  That  .AD 
was  prompted  by  reports  of  failed 
FCMs.  which  resulted  in  sluggish 
response  of  the  aileron,  elevator,  and 
rudder  surfaces.  This  AD  revises  the 
existing  AD  to  provide  operators  with 
additional  options  for  compliance,  to 
specif\'  the  serial  numbers  of  the 
affected  compensator,  and  to  make  other 
editorial  changes.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
operation  with  one  failed  FCM.  which 
could  result  in  reduced  controllability 
of  the  airplane,  or  with  two  failed  FCMs. 
which  could  result  in  loss  of  control  of 
the  airplane. 
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DATES:  tffec  tuf  ()( tiibt-r  1')   JOOJ.  to  all 
pHr^u^»  except  thusf  persons  to  whom 
it  was  made  immediatelv  effective  by 
emergency  AD  2002-14- =51  Rl.  issued 
on  September  IH.  2002.  vvhic:h 
contamed  the  requirements  of  this 
amendment 

Comments  for  inclusion  in  the  Rules 
Docket  must  he  reteived  on  or  before 
December  t>.  2002. 
ADDRESSES:  Submit  comments  in 
tripiiiatt'  f'l  the  Federal  Aviation 
AcinHni>tr.ition  (FAA).  Transport 
Airplane  Directorate.  ANM-1 14. 
Attention  Rules  Docket  No.  2002-NM- 
248-.\D.  IbOl  Liad  Avenue.  S\V  . 
Renton.  Uashuigton  ^HOS'i—iOrih 
Comments  may  be  mspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Mondav  throui;h  Friday,  except  Federal 
hohdavs.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232  Comments 
mav  also  be  sent  via  the  Internet  using 
the  following  address  9-anm- 
iarvommfnt'&tdii  gov  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-248-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  Tiles  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  .\S(^II  text 

Information  pertaining  to  this  .^D  may 
be  examined  at  the  FAA.  Transport 
Airplane  Directorate.  IbOl  Lind 
.\venut'   S\V     Reiittm    Wa^hiirjtnn 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W   Frev.  .\erospaie  Engineer. 
Svstems  and  Equipment  Branch.  ANM- 
130S.  FAA.  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
1425)  227-267  <;  fax  1425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  -September  13.  2002.  the  FAA 
issued  airworthiness  directive  |ADl 
2002-19-51.  applicable  to  all  Boeing 
Model  737  series  airplanes,  to  require, 
fur  certain  airplanes,  an  inspection  to 
determine  whether  flight  control 
modules  (FCM)  having  part  number  (P/ 
N)  65-44891-7  with  serial  number  IS/N) 
8726  or  greater  (hereafter  referred  to  as 
"suspect  FCMs '1  are  installed,  and 
corrective  actions  if  necessary.  The 
corrective  actions  in(  lude  replacing  the 
suspect  FC.Mls)  with  a  serviceable 
FCM(s)  having  P/N  65-44891-7  with  a 
S/N  less  than  H726.  and  revising  the 
F*\.\-approved  .\irpiane  Flight  Manual 
(AFM)  to  include  procedures  tor  certain 
airplanes  to  identifv  failures  ot  suspt>ct 
FCMs  befr)re  dispatch  and  to  pro\  ide 
the  flightcrew  with  operating 
procedures  in  the  event  ot  failure  of  an 
FCM  in  flight.  The  AD  also  requires 


i:ertain  operators  to  submit  inspection 
findings  to  the  F.\A  That  action  was 
prompted  bv  reports  of  failed  FCMs. 
which  resulted  in  sluggish  response  of 
the  aileron,  cdevator.  and  rudcier 
^urfal  es   The  a(  tions  required  by  that 
.■\D  are  intended  to  prevent  operation 
with  one  failed  FCM.  which  could  result 
ill  reduced  controllabilitv  of  the 
.iirplane,  or  witli  two  failed  FCMs. 
which  could  re^ult  in  loss  of  control  of 
the  airplane 

Clarification  of  Affected  Airplanes 

Because  of  reports  of  some  operators 
misinterpreting  the  applicability  of  AD 
2002-19-51.  we  finci  that  clarification  is 
ne<  essarv.  ()per<Uor><  should  note  that 
this  AD  aff«H:ts  all  Boeing  Model  737 
s»;ries  airplanes  Operators  of  Model 
737-600.  -700.  -7()0(:.  -800.  and  -900 
series  airplanes,  having  line  numbers 
1 136  through  1230  inclusive,  are  subject 
to  all  retjuirements  of  this  AD.  However. 
op(?rators  of  all  Model  737-100.  -200. 
-200C.  -300.  -400.  and  -500  series 
airplanes:  and  Model  737-600.  -700. 
-700C,  -800.  and  -900  series  airplanes, 
having  line  numbers  other  than  1136 
through  1230  inc;lusive;  are  only 
required  to  adhere  to  paragraphs  (j)  and 
(k)  of  this  AD  {re  .  parts  installation 
paragraphs)  to  ensure  that  spare 
replacement  FCMs  and  compensators 
identified  in  those  paragraphs  are  not 
installed  on  .tin  Model  737  series 
airplane  in  the  future  No  change  to  this 
AD  is  necessar\  iii  ttii-~  reg.ird 

.Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2002-19-51. 
the  FAA  has  approved  an  alternative 
method  of  compliance  (AMOC)  for  the 
replacement  required  bv  paragraphs 
(d)(1).  (d)(21.  and  (h)  of  that  AD.  The 
AMOC  allows  FCMs  having  P/Ns  other 
than  65—14891-7  that  are  approved  for 
installation  on  Boeing  Model  737-600. 
-700.  -700C.  -800.  and  -900  series 
airplanes  to  be  installed  during  the 
rt'[)l.i(  emenls  required  bv  those 
paragraphs   In  addition,  we  have 
determined  that  a  suspect  FCM  can 
continue  to  be  used  once  the 
compensator  has  been  replaced  with  an 
airworthv  c oinpensator  Therefore,  we 
have  revised  those  paragraphs  and 
paragraph  (j)  of  this  AD  accordingly. 

We  also  have  determined  that 
replacement  of  all  susf)ect  FCMs  with 
airworthv  FCMs  terminates  the 
requirements  of  paragraphs  (e)  through 
Ig)  of  thl^  .\D  Therefore,  we  have 
revised  paragra|)hs  (c)  and  (d)(1)  of  this 
AD  accord  inglv 

We  ,ilso  ha\e  revised  paragraph  (h)  of 
this  AD  to  slate  explicitly  that  suspect 
FCMs  that  fail  during  operation  of  the 


airplane  must  be  replaced  before  further 

ni"ht. 


AD  2002-19-51  contains  a 
tvpographical  error  in  paragraph  (k). 
That  paragraph  refers  to  "compensator 
having  P/N  10-605603-3.  '  which  does 
not  exist.  The  correct  P/N  of  that 
compensator  is  "P/N  10-60560-3."  In 
addition,  the  airplane  manufacturer  has 
provided  us  with  the  specific  S/Ns  (i.e.. 
204 78 A  or  greater)  of  the  suspect 
compensator.  P/N  10—60560-3. 
Therefore,  we  have  revised  paragraph 
(k)  of  this  AD  accordingly  to  prohibit 
installation  of  only  these  S/Ns.  We  also 
clarified  that  unairworthy  compensators 
cannot  be  installed  on  any  FCM. 

Explanation  of  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likelv  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  emergencv  AD  2002-19-51 
Rl  to  prevent  operation  with  one  failed 
FCM,  whic;h  could  result  in  reduc:ed 
controllability  of  the  airplane,  or  with 
two  failed  FCMs.  which  could  result  in 
loss  of  control  of  the  airplane.  This  AD 
revises  AD  2002-19-51  to  continue  to 
require,  for  c:ertain  airplanes,  an 
inspection  to  determine  the  S/N  of  the 
FCMs  having  P/N  65-44891-7  and 
corrective  actions  if  necessary.  This  .\D 
also  continues  to  require  certain 
operators  to  submit  inspection  findings 
to  Boeing.  This  AD  revises  the  existing 
.\D  to  provide^  operators  with  additional 
options  for  complianc:e.  to  specify  the 
serial  numbers  of  the  affected 
(  iimpensator.  and  to  make  other 
editorial  changes. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
w  hich  time  the  FAA  rhay  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
gocjd  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  September  18.  2002. 
to  all  known  U.S.  owners  and  operators 
of  all  Boeing  Model  737  series  airplanes. 
These  conditions  still  exist,  and  the  AD 
is  herebv  published  in  the  Federal 
Register  as  an  amendment  to  §39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  to  make  it  effective  to  all 
persons. 
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Comments  Invited 


Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  emd  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-248-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverimient.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory- 
Policies  cind  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the  - 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  lOfi(g).  4011.^  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-19-51  Rl     Boeing:  Amenciment  39- 
12904.  Docket  2002-NM-248-AD. 
Revises  AD  2002-19-51. 

Applicabilitv:  AW  Mode)  737-100.  -200. 
-200C.  -300.  -JOO.  -500.  -600.  -700.  -700C. 
-800.  and  -900  series  airplanes;  certificated 
in  any  category. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicabilit\ 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (1)  of  this  .^D.  The 
request  shouid  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
.■\D:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  operation  with  one  failed  fiight 
control  module  (FCM).  which  could  result  in 
reduced  controllability  of  the  airplane,  or 
with  two  failed  FCMs.  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

Inspection 

(a)  For  Model  737-600.  -700.  -700C.  -800. 
and  -900  series  airplanes,  having  line 
numbers  1136  through  1230  inclusive:  Before 
further  flight  after  the  effective  date  of  this 


.\D.  do  an  inspection  to  determine  the  serial 
number  (S/N)  of  both  VVMs  having  part 
number  (P/N)  65-44891-7. 

Neither  FCM  Has  S/N  8726  or  Greater 

(b)  If  neither  FCM  has  S/N  8726  or  greater 
(hereafter  referred  to  as  a  "suspect  FCM").  no 
further  action  is  required  by  this  AD.  except 
fof  the  requirements  specified  in  paragraphs 
(j)  and  (k)  of  this  .^D. 

FCM(s)  Has  S/N  8726  or  Greater 

(c)  If  one  FCM  is  a  suspect  FCM.  the 
airplane  mav  continue  to  be  operated,  but 
within  24  hours  after  dC(.omplishinp  the 
inspection  required  b\  paragraph  (a)  of  this 
.•\D.  do  the  actions  spec  ified  in  paragraphs  (e) 
through  (g)  of  this  .-KD.  Replacement  of  the 
suspect  FCM  with  an  PXAl  identified  in 
paragraph  ((  )(1).  ((  1(2).  or  ((  )(:i)  of  this  AD 
terminates  the  requirements  of  paragraphs  (e) 
through  (g)  of  this  .\D. 

(1)  A  serviceable  FCM  having  P'N  65- 
44891-7  with  a  S/N  less  than  8726. 

(2)  A  ser\iceable  FCM  ha\  ing  a  P/N  other 
than  65-44891-7  that  is  approved  for 
installation  on  Boeing  Model  7.'<7-f>00.  -700. 
-700C.  -800.  and  -900  series  airplane>. 

(3)  .•X  suspect  FCM  on  which  the 
i:ompensator  has  been  replaced  with  a 
serviceable  compensritor.  appro\  ed  for 
installation  on  FCM.  P'N  6,5-44891-7.  other 
than  a  (  om|)ensator  having  P/N  10-60560-3 
with  S  N  20478.\  or  greater. 

(d)  If  both  FCMs  are  suspect  FCMs.  do  the 
actions  specified  in  either  pdragraph  (d)(1)  or 
(d)(2)  of  this  AD. 

11)  Before  further  flight,  repldce  one  of  the 
FCMs  with  an  FCM  identified  in  paragraph 
(c)(1).  (c)(2).  or  (c)(3)  of  this  AD.  Thereafter 
the  airplane  may  continue  to  be  operated,  but 
within  24  hours  after  accomplishing  the 
inspection  required  b\  paragraph  (a)  of  this 
.■\D.  do  the  actions  specifieci  in  paragraph>  (e) 
through  (g)  of  this  .-KD.  Replai  ement  of  both 
suspect  FCMs  with  FCMs  identified  in 
paragrapn  (c)(1),  (c)(2).  or  (()(3)  of  this  AD 
terminates  the  requirements  of  paragraphs  (e) 
through  (g)  of  this  .■\D. 

(2)  Before  further  flight,  replace  both  FCMs 
with  FCMs  identified  in  paragraph  (c)(1). 
(c)(2).  or  (c)(3)  of  this  AD.  Thereafter,  no 
further  action  is  required  by  this  .AD.  except 
for  the  requirements  specified  in  paragraphs 
(j)and  (k)ofthis.\D. 

(e)  If  required  b\  paragraph  (c).  (d)(1).  or 
(m)  of  this  .-KD:  Revise  the  .Normal  Procedures 
Section  of  the  F.A.A-approved  .A.rplane  Flight 
Manual  (.\FM)  to  include  the  following  (this 
mav  be  accomplished  by  inserting  this  ,\D 
into  the  AFM); 

•Pre-FIight  Flight  Control  Module  (FCM) 
Checks 

These  checks  can  be  performed  an\  time 
after  the  Electric  Hydraulic  Pump  A  and  B 
Switches  are  positioned  ON  and  prior  to 
Engine  Start.  Ensure  ground  personnel  are 
clear  of  all  control  surfat  es  If  Nfinimum 
Equipment  List  (MEL)  dis()atch  with  one  or 
both  autopilot  channels  inoperative  is 
planned,  it  is  ac:ceptable  not  to  perform  the 
check  on  the  inoperative  channeKs). 

Flight  Control  Switch  Check 
1.  Ensure  FLT  CONTROL  A  (v  B  switches  are 
ON 
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J.  l-Ll  LUMKUL  A  >wni  II  "    '    "  CJrr 
— VBfiK  Flight  Controls  LOW  PRESSURE 
Light  illumindtes  within  2  seconds. 
;j.  KLT  CONTROL  .^  Switch  *    *    *  ON 
—Verify  Flight  Control  LOW  PRESSURE 
Light  extinguishes. 
4  FLT  CONTROL  B  Switch  *    '    *  OFF 
—Verify  Flight  Controls  LOW  PRESSURE 
Light  illuminates  within  2  seconds. 
T   FLT  CONTROL  B  Switrh  •    •    '  ON 
—Verify  Flight  Controls  LOW  PRESSURE 

Light  extinguishes. 
Note:  Failure  of  the  Flight  Control  LOW 
PRESSURE  Light  to  illuminate  within  2 
seconds  may  indii:ate  a  failure  of  the  related 
flight  control  module 

Autopilot  Chefck 

I.  Ensure  IRUs  are  in  the  NAV  mode 
2  A'P  ENC..\GE  Switch  '   '   *  C:M0  A 
— Wail  10  seconds,  and  verify  light 
remains  ON 
3.  Disengage  \  autopilot 
4  A/P  ENGAGE  Switch  *    *    *  C:MU  B 
— Waif  10  seconds,  and  verify  light 
remains  ON 
.i  Disengage  B  autopilot 
6.  To  fail  this  test,  one  autopilot  will  fail  to 
engage  and  the  other  will  fail  to  slay 
engaged. 
Note:  Failure  of  the  autopilots  to  engage  as 
described  in  Step  6.  may  indicate  a  failure  of 
a  flight  control  module. 

Warning:  If  either  Pre-Flight  FC]M  C^hecks 
fails,  do  not  takeoff  until  the  failed  module 
has  been  replaced." 

(f)  If  required  by  paragraph  (c|.  (d)(1),  or 
(m)  of  this  .\D:  Revise  the  Limitations 
Section  of  the  F.A.\-approved  .\F'M  to  include 
the  following  statement  (this  may  be 
accomplished  bv  inserting  this  AD  into  the 
AFM):  Tf  a  flight  control  module  (FCM). 
having  P/N  65-44891-7  with  S/N  8726  or 
greater  is  installed,  the  'Pre-Flight  Flight 
Control  Module  (FCM)  Checks'  specified  in 
the  Normal  Procedures  of  this  AFM  must  be 
accomplished  before  eat:h  flight.  If  either  Pro- 
Flight  FCM  Checks  fails,  do  not  takeoff  until 
the  failed  module  has  been  replaced." 

(g)  If  required  by  paragraph  (c).  (d)(1).  or 
(m)  of  this  AD;  Revise  the  Non-Normal 
Procedures  Section  of  the  F.AA-approved 
AFM  to  include  the  following  (this  may  be 
accomplished  by  inserting  this  \D  into  the 
AFM): 

Flight  Control  Module  IFCMI  Failum 

Note:  If  the  module  fails  in  flight,  neither 
.•\  nur  B  autopilot  will  engage.  Other 
indications  include  possible  increase  in  flight 
control  forces  (similar  to  manual  reversion) 
and  possible  yaw  damper  disengagement. 

Failure  of  a  second  module  in  flight  could 
result  in  serious  degradation  of  airplane 
controllability,  including  high  control  forces. 

If  a  failure  is  suspected  in  flight: 

•  Plan  to  land  at  the  nearest  suitable 
airport 

•  Crosswind  capability  may  be  reduced 

•  Do  not  turn  off  any  flight  control 
switches 

•  Plan  a  flaps  15  landing 

•  Use  VREF  15-^5  or  VREF  ICE  +  5" 
Note  2:  The  Limitations.  Non-Normal 

Procedures,  and  Normal  Procedures  specified 


ti\  11.11,1^1.1(111^  \i-}  llirough  (g)  of  this  AD  are 
required  In  be  implemented  only  for 
airplanes  on  which  suspect  FCMs  ha\e  been 
installed.  However,  individual  pilots  may 
operate  other  airplanes  on  which  those 
suspect  FCMs  have  not  been  installed,  and 
that  are  not  subject  to  those  limitations  and 
procedures.  Therefore,  to  avoid  any 
i:onfusion  or  misunderstanding,  it  is 
important  that  airlines  have  communit:ation 
mechanisms  in  place  to  ensure  that  pilots  are 
aware,  for  each  flight,  whether  the 
Limitations,  Non-Normal  Procedures,  and 
Normal  Procedures  apply. 

h.iiiiires  Detei  tetl  During  "Flight  Control 
Check 

(h)  If  anv  failure  is  detected  during  any 
"Pre-Flight  Flight  Control  Module  (FCM) 
Checks  "  specified  in  paragraph  (e)  of  this 
.■\D.  or  during  operation  of  the  airplane, 
before  further  flight,  replace  the  affected  FC^.M 
with  an  FCM  identified  in  paragraph  (c)(1). 
(r:)(2),  or  (()(:*)  of  this  AD. 

Reporting  Requirement 

(i)  Submit  d  report  of  inspection  findings 
to  the  Boeing  Renton  Airline  Support 
Manager.  Craig  Blankenstein.  2925  South 
1 12lh  Street.  Seattle.  Washington  98168;  fax 
(206)  544-9698:  at  the  applicable  time 
specified  in  paragraph  (i)(l)  or  (i)(2)  of  this 
AD.  (The  rejxirt  must  include  the  airplane 
line  number  and  FCM  P/N  and  S/N.) 
Information  collec  tion  requirements 
i;ontained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  :1501  et 
Sf'q.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
re<juired  by  paragraph  (a)  of  this  .\D  is 
accomplished  after  the  effecli\e  date  of  this 
.■\D:  Submit  the  report  within  10  days  after 
performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (a)  of  this  AD  has  been 
acrompjished  before  receipt  of  AD  2002-1^)- 
51:  Submit  the  report  within  10  davs  after  the 
cfftM  live  date  of  this  M). 

Part  Installation 

(i)  For  all  airplanes:  After  the  effective  date 
of  this  AD.  no  person  shall  install  an  FCM 
having  P/N  65-44891-7  with  a  S/N  8726  or 
greater,  on  any  airplane,  unless  the 
compensator  has  been  replaced  with  a 
compensator,  approved  for  installation  on 
FCM.  P/N  65—14891-7.  other  than  a 
compensator  having  P/N  10-fi0560-i  with  S 
N  204  78 A  or  greater. 

(k)  After  the  effective  date  of  this  AD,  no 
person  shall  install  a  compensator  having  P/ 
N  10-60560-!  with  S/N  20478.\  or  greater. 
on  any  FCM 

Alternative  Methods  of  Compliance 

(1)  All  aiternatue  iiu'lhud  ut  i  unipliaru  e  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  bv  the  Manager.  Seattle 
Aircraft  Certifii  ation  Office  (ACO),  FAA 
Operators  shall  submit  their  requests  through 
an  appropriate  I-  .\.\  Prim  ip.il  Mdinlenaiu  e 


Inspector,  who  mav  add  i  (imments  and  then 
send  if  to  the  .ManatjiT.  Sciitli'  .XCO 

Note  3:  intnrnuilion  i.iiiu  crning  llu' 
existt'iii  f  111  ,ippr(j\  cd  iiltcrncitlvt'  mrlhiids  of 
compli.ini  !•  \\  ith  this  .\D.  if  .iiu  ,  iiia\  be 
ohtaiiii'ii  triiiTi  the  SeHttlc  .\CO. 

Special  Flight  Permits 

(m)  Special  flight  pi'rniit>  in.n  lir  isMicd  m 
accordance  with  tt*)  21.1 '17  ,ind  21.1')')  ot  ihi' 
Federal  .-Kviatinn  Regulritiuns  (14  CFR  21.1')7 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requin-ments  ot  this  .\D 
can  hi'  .11  I  oniplished.  pro\  ideii  lliat  the 
airplani'  in  operated  per  the  reiiuiremenls  of 
paragra(ihs  (el  ihrmigh  (gl  ot  this  .\D,  and 
that  there  arc  no  known  l-'CM  lailures  uiion 
dispati  h 

KtTective  Date 

!nl  rills  aiiii'iuimt'iit  liei  onies  effective  on 
OlIoIht  1  "i.  2002.  to  .ill  persons  e\(  ept  those 
persons  to  whom  it  vsas  made  immediately 
effecitive  by  emergeni  y  .AD  2002-19-51  Rl. 
issued  on  September  18.  2002.  whii  h 
contained  the  leqiiiremenls  ot  this 
ameniinu'nl. 

KsutMJ  m  Ki'iilon,  V\'asliini;lon.  on  Oi  lober 
1    JODJ 
Ali  Bahrami. 

.•\i  /in>;  SUiiiiiLirr.  I  ronspurl  Airpkuw 
Dirfrtonitt\  Am  nitt  CmitUiitioti  Smiie. 
|FR  Doc.  02-25458  Filed  10— i-02;  8:45  amj 
BILUNG  CODE  4910-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1,  3,  4,  9,  11,  16, 17,  18, 
19,  21,  31,  36,  37,  38,  39,  40,  41,  140, 
145,150,170,171  and  190 

Changes  in  Divisional  Structure  and 
Delegations  of  Authority 

AGENCY:  Commodity  Futures  Trading 

Uommission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commission  is  amending 
its  rules  to  reflect  the  reassignment  of 
responsibilities,  including  delegations 
of  authority,  resulting  from  its  recent 
reorganization  of  Commission  staff. 
Effective  July  1,  2002.  the  Commission 
reassigned  the  responsibilities  of  the 
former  Division  of  Trading  and  Markets 
and  Division  of  Economic  Analysis  to 
the  newly  established  Division  of 
Clearing  and  Intermediary  Oversight, 
Division  of  Market  Oversight  and  Office 
of  the  Chief  Economist.  The  reorganized 
divisions  will  more  effectively 
implement  the  provisions  of  the 
Commodity  Futures  Modernization  Act 
of  2000(CFMA). 
EFFECTIVE  DATE:  October  7.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Architzel,  Division  of  Market 
Oversight.  Commodity  Futures  Trading 
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Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW..  Washington,  DC 
20581.  Telephone  202-418-5260.  E- 
mail:  [parchitzel@cftc.gov]. 
SUPPLEMENTARY  INFORMATION:  On 
December  21,  2000,  the  President  signed 
into  law  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA") 
which  extensively  revises  the 
Commodity  Exchange  Act  (Act)'  In 
order  to  more  effectively  implement  its 
provisions,  the  Commission  has 
reorganized  its  operating  divisions. 
Under  the  reorganized  structure,  the 
Division  of  Trading  and  Markets  and  the 
Division  of  Economic  Analysis  (the 
former  divisions)  has  been  reconfigured 
into  two  new  divisions,  the  Division  of 
Clearing  and  Intermediary  Oversight 
and  the  Division  of  Market  Oversight 
(the  new  divisions),  and  the  Office  of 
the  Chief  Economist. 

The  Commission  is  cunending  several 
of  its  rules  in  Chapter  I  of  Title  17  of  the 
Code  of  Federal  Regulations  to  reflect 
this  reorganized  structure.  Accordingly, 
as  indicated  in  the  chart  below,  the 
Commission  is  deleting  from  its  rules 
references  to  the  former  divisions  and 
replacing  them  with  references  to  the 
new  divisions.  As  amended,  the  rules 
will  reflect  the  new  assignments  of 
responsibilities,  including  delegated 
authorities,  to  the  two  new  divisions. 

The  Commission  is  also  amending 
rule  140.99,  which  governs  requests  for 
exemptive,  no-action  and  interpretative 
letters.  Before  its  amendment,  rule 
140.99  required  all  requests  to  be  filed 
with  the  Division  of  Trading  and 
Markets,  and  thereafter  routed  to  the 
appropriate  office  or  division.  The 


Commission  has  determined  that  it  will 
be  more  efficient  to  require  the  requester 
to  file  the  request  directly  with  the 
division  with  operating  responsibility 
for  administering  the  provision  of  the 
Act  or  of  the  Commission's  regulations 
from  which  relief  is  sought. 
Accordingly,  the  Commission  is 
amending  rule  140.99  to  require  that 
requests  relating  to  certain  specific 
subject  matter  areas  (as  enumerated  in 
the  amended  rule)  be  filed  with  the 
division  with  operating  responsibility 
for  that  subject  matter  area. 

The  Commission  is  deleting  rule 
140.100  which  it  adopted  on  Julv  9. 
2002.  67  FR  45299.  That  rule  provided 
that  all  delegations  of  authority  from  the 
Commission  to  the  Directors  of  the 
former  divisions,  and  their  respective 
designees,  as  set  forth  in  Chapter  I  of 
Title  1 7  of  the  Code  of  Federal 
Regulations,  were  delegated  jointly  to 
the  respective  Directors  of  the  new 
divisions,  and  their  respective 
designees.  Now  that  the  Commission 
has  amended  several  of  its  rules  to 
reflect  the  new  agency  structure,  rule 
140.100  is  no  longer  necessary.  Finally, 
the  Commission  is  removing  and 
reserving  rules  1.41a.  1.41c  and  1.42. 
which  have  been  superseded  bv  the 
CFMA^ 

Related  Matters 

Administrative  Procedure  Act 

The  Commission  has  determined  that 
restructuring  of  responsibilities, 
including  delegations  of  authority, 
relates  solely  to  agency  organization, 
procedure  and  practice.  Therefore,  the 
provisions  of  the  Administrative 


Procedure  Act  that  generally  require 
notice  of  proposed  rulemaking  and  that 
provide  other  opportunities  for  public 
participation  are  not  applicabliv  '  The 
Crjmmission  further  find.s  tliat.  Ixnause 
the  rules  ha\e  no  adverse  efiiM  t  upon  a 
member  of  the  public,  there  i.s  ijood 
cause  to  make  them  effecti\  e 
immediately  upon  publication  in  the 
Federal  Register. 

List  of  Subjects 

1 7  CFR  Part  1 

Brokers.  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 

U  CFR  Part  140 

Authority  delegations  (Government 
agencies).  Organization  and  funi  tiims 
(Government  agencies]. 

In  consideration  of  the  ioregoing.  and 
pursuant  to  the  authority  (.ontained  in 
the  Act.  and  in  particular  section 
2(a)(l  1 )  of  the  Act.  7  U.S.C.  2(a)(l  1 ).  as 
amended,  the  Commission  herebv 
amends  Parts  1.  3.  4.  9.  11.  16.  17.  18. 
19.  21.  31.  36.  37.  38.  39,  40,  41,  140, 
145.  150.  170.  171.  and  190  of  Chapter 
I  of  Title  1 7  of  the  Code  of  Federal 
Regulations  as  follows: 

17  CFR  Parts  1,  3.  4,  9,  11,  16.  17,  18. 
19,  21,  31,  36,  37,  38.  39,  40.  41,  140. 
145,  150,  170.  171  and  190 

1.  In  the  table  below,  for  each  section 
indicated  in  the  left  column,  remove  the 
words  indicated  in  the  middle  column 
from  wherever  the\  appear  m  the 
section,  and  add  the  words  indicated  in 
the  right  column: 


Section 


Remove 


Add 


1.12(g)(3).... 

1  12(h)  

1.62(b)  

1.62(b)  

1.65(d)  

1.66(b)(5)(ii) 
3.12(g)(2)(l) 
3.12(g)(2)(ii) 

3.22  

3.33(e)  

3.50(c)  

3.50(d)  

3.55(e)(2)  .... 
3.56(e)(2)  .... 

3.63  

3.70(a)  


Division  of  Trading  and  Markets  

Division  of  Trading  Markets 

Division  of  Trading  and  Markets  

Attn:  Ctiief  Counsel,   

Ctiief  Counsel.  Division  of  Trading  and  Markets 

Division  of  Trading  and  Marlcets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets.  Registration  Unit 

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  


Division  of  Clearing  and  Intermedi 

Division  of  Cleanng  and  Intermedi 

Division  of  Cleanng  and  Intermedi 

Attn: 

Deputy  Director,  Compliance  and 

tion.  Division  of  Clearing  and  I 

sigtit. 

Division  of  Cleanng  and  Intermedi 
Division  of  Cleanng  and  Intermedi 
Division  of  Cleanng  and  Intermed 
Division  of  Cleanng  and  Intermedi 
Division  of  Cleanng  and  Intermedi 
Division  of  Cleanng  and  Intermedi 
Division  of  Clearing  and  Intermedi 
Division  of  Cleanng  and  Intermedi 
Division  of  Cleanng  and  Intermedi 
Division  ot  Cleanng  and  Intermedi 
Division  of  Cleanng  and  Intermedi 


ary  Oversight 
ary  Oversight 
ary  Oversight 

Registration  Sec- 
ntermediary  Over- 

ary  Oversight 
ary  Oversight 
ary  Oversight 
ary  Oversight 
ary  Oversight 
ary  Oversight 
ary  Oversight 
ary  Oversight 
ary  Oversight 
ary  Oversight 
ary  Oversight 


'  The  Commodity  Exchange  Act  may  be  found  at 
7  I'.S.C.  1  et  seq.  (2000).  as  amended  by  the 
Commodity  Futures  Modernization  Act  of  2000, 
Appendix  E  of  Pub.  L.  106-554.  114  Stat.  2763 
(2000), 


^.Section  15  of  the  (;ommodity  Exchange  .\(\.  as 
amended  bv  the  CFM.-\,  provides  that  before 
promulgating  a  regulatJDn  under  this  .\c\  or  issuing 
an  order,  the  tkimmissiun  shall  consider  the  costs 
and  benefits  of  the  action  of  the  Commission  These 
rules  govern  internal  agency  organization. 


procedure,  and  practice,  and  therefore  the 
Commission  finds  that  none  of  the  considerations 
enumerated  in  section  l.'i(a)(2)  of  the  .^ct,  as 
amended,  are  applicable  to  these  rules. 
'5  L:.S.C.  553  (1994). 
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Section 


Remove 


Add 


370(a) 


Chief  Counsel  Deputy  Director   Compliance  and  Registration  Sec- 


tion 


Division  of  Cleanng  and  Intermediary  Oversight 
Division  ot  Cleanng  and  Intermediary  Oversight 

Markets 
9  2|h)    Division  of  Trading  and  Markets  ,  Division  of  Market  Oversight  and/or  the  Division  of 


Pt   3  App   A Division  of  Trading  and  Markets   

4  2(3)    J""'. Managed   Funds   Branch     Division   of  Trading   and 


9  1  •)((.)  Contract  Markets  Section    Division  of  Trading  and 

Markets 

9  12(b)  Division  of  Trading  and  Markets   

9  26  first  sentence     Within  twentv  days  after  the  receipt  by  the  Division 

of  Trading  and  Markets  ot  the  answenng  brief,  the 
Division  of  Trading  and  Markets  •    ■    •  I 

9  26  last  sentence       No  employee  of  the  Division  of  Trading  and  Markets 

9  31(3)    Division  of  Trading  and  Markets   

11  2(a)  , - Division  of  Trading  and  Markets   

11  2(a)  I - Division  of  Economic  Analysis    

15  07   Division  of  Economic  Analysis   

17  03  Division  of  Economic  Analysis  

ig03   Division  of  Economic  Analysis    

19  00(a)(3) Division  ot  Economic  Analysis   

21  02a(c)  Division  of  Economic  Analysis   

31  6(f)(1) Division  of  Economic  Analysis  

31  6(f)(2) Division  ot  Economic  Analysis  

31  13(n)(1) Division  of  Trading  and  Markets  

31  14(3)  Division  of  Trading  and  Markets  

31  14(3)  Division  of  Economic  Analysis    

36  3lb)(2)(ii) Division  of  Trading  and  Markets  

36  3(b)(2)(ii) Economic  Analysis  

37  5(f)(1) Division  ot  Trading  and  Markets  and  separately  to 

the  Director  of  Economic  Analysis  or  such  other 
employee  or  employees  as  the  Directors 

37  5(f)(2) Directors 

37  g((j)  Division  of  Trading  and  Markets   

37  8(d)  Division  of  Economic  Analysis 

38  3(e)(1) Division  of  Trading  and  Markets  and  separately  to 

the  Director  ot  Economic  Analysis  or  such  other 
employee  or  employees  as  the  Directors 
38  3(eii2;  Directors  

38  App  B.  Core  Pnnciple  11,  (a)  ■••      Division  of  Trading  and  Markets   

39  3(e)(1)-(2)     Division  of  Trading  and  Markets        

40  7(a)(1) Division  of  Trading  and  Markets  

40  7(a)(1) Economic  Analysis  

40  7(a)(2)    Director  of  the  Division  of  Trading  and  Markets    or 

the  delegatees  of  the  Director 

40  7(bi   introductop/ text     Division  of  Trading  and  Markets  

40  7ibi   introductory  text     Economic  Analysis 

41  33ig)  Division  of  Trading  and  Markets  and  the  Director  of 

the  Division  ot  Economic  Analysis,  jointly 
41  33ig)(1)  .". Division  of  Trading  and  Markets  or  the  Director  of 

the  Division  of  Economic  Analysis 
41  33(g)(2)  Division  of  Trading  and  Markets  and  the  Director  ot 

the  Division  of  Economic  Analysis 

41  3(cl)    Division  of  Trading  and  Markets        

140  72(a)     Division  of  Trading  and  Markets   

140  72(31      Division  of  Economic  Analysis  

140  73(31     _ Division  ot  Trading  and  Markets   

140  73(31      Division  of  Economic  Analysis   

I40  73(bi     Division  ot  Economic  Analysis   

140  74(31      Division  ot  Economic  Anslysis   

140  74(b)  .„„....„..     Division  of  Economic  Analysis   

140  74(c)  Division  of  Economic  Analysis    

140  75  Division  of  Trading  and  Markets       

140  76(a)     .•.      Division  of  Trsding  ?.nd  Markets        

140  76(bi     Division  of  Trading  and  Markets       

140  77(a)  Director  ot  the  Division  of  Economic  Analysis  and 

the  Division  ot  Trading  and  Markets  or  their 
140  77(b)    Directors  ot  the  Division  of  Economic  Analysis  and 

the  Division  of  Trading  and  Markets  may  submit 
I      any  matter  which  has  been  delegated  to  them 


Clearing  and  Intermediary  Oversight 
Division  of  Market  Oversight 

Division  of  Market  Oversight 

Within  twenty  days  after  receipt  of  the  answenng 
bnef  the  Division  of  Market  Oversight  and/or  the 
Division   of  Cleanng  and   Intermediary  Oversight 

No  employee  of  the  Division(s)  filing  the  notice 

Division  of  Market  Oversight  or  the  Division  of 
Clearing  and  Intermediary  Oversight 

Division  of  Cleanng  and  Intermediary  Oversight 

Division  of  Market  Oversight 

Division  of  Market  Oversight 

Division  of  Market  Oversight. 

Division  of  Market  Oversight. 

Division  of  Market  Oversight. 

Division  ot  Market  Oversight. 

Division  of  Market  Oversight 

Division  of  Market  Oversight 

Division  of  Cleaenng  and  Intermediary  Oversight 

Division  of  Cleanng  and  Intermediary  Oversight. 

Division  of  Market  Oversight 

Division  of  Cleanng  and  Intermediary  Oversight. 

The  Division  of  Market  Oversight 

Division  of  Market  Oversight  or  such  other  em- 
ployee or  employees  as  the  Director 

Director 

Division  of  Cleanng  and  Intermediary  Oversight. 
Division  of  Market  Oversight 

Division  of  Market  Oversight  or  such  other  em- 
ployee or  employees  as  the  Director. 

Director 

Division  of  Clearing  and  Intermediary  Oversight. 

Division  of  Clearing  and  Intermediary  Oversight. 

Division  of  Cleanng  and  Intermediary  Oversight. 

The  Division  of  Market  Oversight 

Directors  of  Division  of  Market  Oversight  and  Divi- 
sion of  Cleanng  and  Intermediary  Oversight  or  the 
delegatees  of  the  Directors 

Division  of  Cleanng  and  Intermediary  Oversight. 

The  Division  of  Market  Oversight. 

Division  of  Market  Oversight. 

Division  ot  Market  Oversight. 

Division  of  Market  Oversight. 

Division  of  Cleanng  and  Intermediary  Oversight. 

Division  of  Cleanng  and  Intermediary  Oversight. 

Division  of  Market  Oversight 

Division  of  Cleanng  and  Intermediary  Oversight. 

Division  of  Market  Oversight 

Division  of  Market  Oversight. 

Division  of  Market  Oversight. 

Division  of  Market  Oversight. 

Division  of  Market  Oversight. 

Division  of  Cleanng  and  Intermediary  Oversight. 

Division  of  Cleanng  and  Intermediary  Oversight 

Division  of  Cleanng  and  Intermediary  Oversight 

Director  of  the  Division  of  Market  Oversight  or  the 

Directors 
Director  of  the  Division  of  Market  Oversight  may 

submit  any  matter  which  has  been  delegated  to 

the  director. 
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Section                                                             Remove                                                                            Add 

140.77(C) 

140.91(a 

1 40.91  (b 

140.92(8 

140.92(b 

140.92(0 

140.93(a 

140.93(b 

140.93(c 

140.95(a 

140.95(b 

140.94(c 

140.96(a 

140.96(b 

140.96(b 

140.96(0 

140.96(c 

140.96(d 

140.96(d 

140.97(8 

140.97(b 

140.97(c 

140.99(8 

140.99(8 

140.735-28  footnote  7 

145.6(a)  


(5) 
(5) 


145.6(8) 


145.6(8) 


145.6(a) 


Pt.  145.  App  A.  (e)  

Pt   145.  App  A,  (g)  

150.3(b)  

150.4(e)  

170.12  

171.28  

171.28  

171.31(8)  

171.31(8)  

190.10(8)  

190.10(b)(4)  

190.10(d)  headings  (d)(1) 

190.10(d)(2) 

190.10(d)(3) 


Directors  of  the  Division  of  Economic  Analysis  and 
the  Division  of  Trading  and  Markets. 

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets   

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets   

Division  of  Trading  and  Markets  

Division  of  Trading  and  Markets   

Division  of  Economic  Analysis    

Division  of  Economic  Analysis  

Division  of  Trading  and  Markets  

Division  of  Economic  Analysis  

Division  of  Trading  and  Markets  

Division  of  Economic  Analysis  

Division  of  Trading  and  Markets  

Division  of  Economic  Analysis   

Division  of  Economic  Analysis     

Division  of  Economic  Analysis   

Division  of  Trading  and  Markets  

Division  of  Economic  Analysis  

Division  of  Economic  Analysis  

Division  of  Economic  Analysis.  Commodity  Futures 
Trading  Commission.  One  World  Trade  Center 
Suite  3747.  New  York,  New  York  10048,  Tele- 
phone: (212)  466-2061 

Division  of  Trading  and  Markets,  Commodity  Fu- 
tures Trading  Commission,  300  South  Riverside 
Plaza,  Suite  1600  North,  Chicago  Illinois  60606 
Telephone,  (312)  353-5990 

Division  of  Trading  and  Markets,  Commodity  Fu- 
tures Trading  Commission,  510  Grain  Exchange 
Building.  Minneapolis.  Minnesota  55415  Tele- 
phone (612)  370-3255 
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PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

2.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  IJ.S.C.  la.  2.  2a.  4.  4a.  6.  Ga. 
6b.  6c.  6d.  6e.  6f.  6h,  6i.  ej,  6k,  61.  6m.  6n. 
6o.  6p.  7.  7a.  7b,  8,  9.  12.  12a,  12c.  13a.  13a- 
1.  16.  16a.  19.  21.  23.  and  24, 

3.  Sections  1.4a,  1.41c,  and  1.42  are 
removed  and  reserved. 


PART  140— ORGANIZATION, 
FUNCTIONS,  AND  PROCEDURES  OF 
THE  COMMISSION 

4.  The  authority  citation  for  Part  140 
continues  to  read  as  follows: 

Authority:  7  I'.S.C.  2  hikI  12a. 

5.  Section  140.99  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 


§  1 40.99    Request  for  exemptive.  no-action 
and  Interpretative  letters. 

***** 

(d)  Filing  requirements.  •    *   * 

(1)  *    *    * 

(2)  A  request  for  a  Letter  relating  to 
the  provisions  of  the  Act  or  the 
Commission's  rules,  regulations  or 
orders  governing  designated  c:ontract 
markets,  registered  derivati\es 
transaction  execution  facilitle^,  exempt 
commercial  markets,  exempt  boards  of 
trade,  the  nature  of  particular 
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transactions  and  uhetht- r  thfv  are 
exempt  or  excluded  from  being  required 
to  be  traded  on  one  of  the  foregoing 
entities,  foreign  trading  terminals, 
hedging  exemptions,  and  the  reporting 
of  market  positions  shall  he  filed  with 
the  Director.  Division  of  Market 
Oversight.  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street.  NVV  .  VVashington.  DC 
20581.  A  request  for  a  Letter  relating  to 
all  other  provisions  of  the  Act  or 
Commission  rules  shall  be  filed  with  the 
Director,  Division  of  Clearing  and 
Intermediarv  Oversight  Commoditv 
Futures  Trading  Commission.  Three 
Lafavette  Clentre.  1155  21st  Street.  NVV.. 
Washington,  DC  20581   A  request  for  a 
Letter  relating  to  all  other  provisions  of 
the  Act  or  C^ommission  rules  shall  be 
filed  with  the  Director.  Division  of 
Clearing  and  Intermediary  Oversight. 
Commodity  Futures  Trading 
Commission.  Three  Lafavette  Centre, 
1 155  21st  Street.  NW..  VVashington,  DC 
20581.  The  request  must  be  submitted 
electronicallv  using  the  e-mail  addres.s 
dmolettersacftc.gov  (for  request  filed 
with  the  Division  of  Market  Oversight), 
or  dciolettersacftc.gnv  (for  requests  fded 
with  the  Division  of  Clearing  and 
Intermediary  Oversight),  as  appropriate, 
and  a  properly  signed  paper  copy  of  the 
request  must  be  provided  to  the 
Division  of  Market  Oversight  or  the 
Division  of  ('learing  and  Intermediarv 
Oversight,  as  appropriate,  within  ten 
days  for  purposes  of  verification  of  the 
electronic  submission. 


§140.100    [Removed] 

b.  Section  140  100  is  removed. 

Issued  in  Washington.  tXI.  this  26th  day  of 

September  ::0i)2.  bv  the  Commission. 

lean  A.  V\'ebb, 

Secretary  of  the  Commission. 

FR  Yh'i    (.iJ-J"iii-4'i  Filed  10-4-02:  8:4.i  am] 

BILLING  C00€  S351-01-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFRpart  1308 

[DEA-225F1 

Schedules  of  Controlled  Substances: 
Rescheduling  of  Buprenorphine  From 
Schedule  V  to  Schedule  III 

agency:  Drug  Enforcement 

Administration  (DEAj.  Department  of 

lustice. 

action:  Final  mle. 


SUMMARY:  This  final  rule  is  issued  by  the 
Deputv  .\dministrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
reschedule  buprenorphine  from  a 
Schedule  V  narcotic  to  a  Schedule  III 
narcotic  under  the  Controlled 
Substances  Act  (CSA).  This  action  is 
based  on  a  rescheduling 
recommendation  bv  the  Department  of 
Health  and  Human  .Services  (DHHS)  and 
a  DEA  review  indicating  that 
buprenorphine  meets  the  criteria  of  a 
Schedule  III  narcotic.  The  DEA 
published  a  proposed  rule  to  reschedule 
buprenorphine  on  March  21.  2002  (67 
FR  i:m4).  The  comment  period  was 
extended  for  an  additi(mai  30  days  until 
May  22.  2002  (67  FR  20072).  The  DEA 
received  ten  comments  but  no  requests 
for  hearings. 

This  final  action  will  impose  the 
regulatorv  controls  and  criminal 
sanctions  of  a  Schedule  111  narcotic  on 
those  persons  who  handle 
buprenorphine  or  products  containing 
buprenorphine. 

dates:  Effective  Date:  October  7.  2002. 
Compliance  to  some  regulatory 
requirements  mav  be  delayed  as  noted 
ill  the  Regulatorv  Requirements  section 
of  tbiv  iio(  uinent 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief.  Drug  and 
Cht'inii  al  Evaluation  Section.  Drug 
Entnn  eineut  Administration. 
Washington.  DC  20537.  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION: 

Background 

Buprenorphine  is  a  semisynthetic 
opioid.  As  a  derivative  of  thebaine. 
buprenorphine  was  controlled  in 
S(  heiiule  II  of  the  tiSA  in  1470  and 
remained  in  Schedule  II  during  its 
research  and  development  for 
marketing.  In  1981.  buprenorphine 
In  drochloride  (Buprenex  R )  was 
approved  for  marketing  in  the  L'nited 
States  as  an  injectable  formulation  (0.3 
mg/ml)  for  the  treatment  of  moderate  to 
>evere  pain.  The  DEA  proposed 
placement  of  buprenorphine  in 
Schedule  V  of  the  C;SA  after  receiving  a 
medical  and  scientific  evaluation  and  a 
S(  hecfule  V  recommendation  from  the 
DHHS.  However,  buprenorphine  was 
not  placed  in  Schedule  \'  of  the  CSA 
until  April  1.  1985  (50  FR  8104. 
Februarv  28.  1485)  due  to  a  hearing 
requested  by  the  manufacturer  of 
buprenorphine.  Reckitt  &  Coleman  (now 
Reckitt  Benckiser).  Since  1485. 
Buprenex  ".  has  remained  in  Schedule 
V   As  an  injectable  analgesic,  this 
product  has  had  limited  use  outside 
hospital  and  clinic  settings  and  is  the 
onh  buprenorphine  product  presently 
marketed  in  the  United  States. 


In  December  2001,  the  DHHS 
forwarded  a  recommendation  to 
reschedule  buprenorphine  to  Schedule 
III  of  the  CSA.  This  recommendation 
was  based  on  a  reevaluation  of 
buprenorphine's  abuse  potential  and 
dependence  profile  in  light  of  numerous 
scientific  studies  and  years  of  human 
experience  with  this  drug.  The  DHHS 
compared  buprenorphine  with  other 
drugs  that  share  similar 
pharmacological  properties  and/or 
medical  utility  and  considered  both 
foreign  and  domestic  data  especially  in 
regard  to  formulations  of  buprenorphine 
that  are  likely  to  become  available  for 
use  in  the  United  States.  Two  New  Drug 
Applications  (NDA)  have  been 
submitted  to  the  Food  and  Drug 
Administration  (FDA)  for  high  dose 
sublingual  (under  the  tongue)  tablets. 
These  potential  addiction  treatment 
products  include:  (1)  SubutexS.  a  mono 
or  single  entitv  buprenorphine  product 
(2  and  8  nig  tablets),  and  (2)  Suboxone®. 
a  combination  product  in  a  4:1  ratio  of 
buprenorphine  to  naloxone  (2:  0.5  and 
8:  2  mg  tablets).  The  SubutexU  and 
Suboxone?  NDAs  remain  pending  at 
the  FDA  but  approvable  letters  have 
been  issued  for  both  products  and  they 
are  likelv  to  receive  final  marketing 
approval  in  2002.  Low  dose  sublingual 
tablets  (0.1  ,  0.2  and  0.4  mg)  have  been 
available  in  numerous  countries 
throughout  the  world  and.  in  recent 
vears.  high  dose  sublingual  tablets  (2 
and  8  mg)  have  been  introduced  in 
manv  countries  for  the  treatment  of 
opioid  dependence. 

After  consideration  of  the  DHHS 
scientific  and  medical  evaluation  and 
Schedule  III  recommendation,  the  DEA 
completed  an  independent  eight  factor 
analysis  that  included  the  following 
factors  in  accordance  with  21  U.S.C. 
811(c): 

(1)  Its  actual  or  relative  potential  for 
abuse; 

(2)  Scientific  evidence  of  its 
pharmacological  effects; 

(3)  The  state  of  current  scientific 
knowledge  regarding  the  drug; 

(4)  Its  history  and  current  pattern  of 
abuse; 

(5)  The  scope,  duration,  and 
significance  of  abuse; 

(6)  What,  if  any.  risk  there  is  to  the 
public  health; 

(7)  Its  psychic  or  physiological 
dependence  liability;  and 

(8)  Whether  the  substance  is  an 
immediate  precursor  of  a  substance 
alreadv  controlled  under  this 
subchapter. 

(3n  March  21,  2002,  the  DEA 
published  a  proposed  rule  to  place 
buprenorphine  in  Schedule  III  of  the 
CSA  (67  FR  13114).  This  notice  will 
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finalize  that  proposed  rule.  Schedule  III 
control  requires  the  DEA  to  make  the 
following  findings  in  accordance  with 
21  U.S.C,  812  (b): 

1 .  Buprenorphine  has  a  potential  for 
abuse  less  than  the  drugs  or  other 
substances  in  Schedules  I  and  II, 

2.  Buprenorphine  has  a  currently 
accepted  medical  use  in  treatment  in  the 
United  States. 

3.  Abuse  of  buprenorphine  may  lead 
to  moderate  or  low  physical  dependence 
or  high  psychological  dependence. 

Comments  to  the  Proposed  Rule 

The  DEA  received  comments  from  ten 
interested  parties.  Two  commenters 
were  in  support  of  the  proposed  rule, 
seven  commenters  were  in  opposition  to 
the  proposed  rule  and  one  individual 
requested  that  the  DEA  be  mindful  of 
possible  conflicts  of  interest  by 
individuals/organizations  responding  to 
this  proposed  rule.  One  commenter  felt 
that  Schedule  II  more  accurately 
reflected  the  abuse  potential  and 
dependence  profile  of  buprenorphine 
while  another  commenter  felt  that  the 
evidence  suggests  that  buprenorphine 
should  remain  in  Schedule  V.  Five 
commenters  support  differential 
scheduling  of  buprenorphine  products 
and  contend  that  the  buprenorphine/ 
naloxone  product  imder  development 
has  less  abuse  potential.  The  following 
is  a  listing  of  all  commenters  and  a  brief 
summary  of  their  comments: 

1 .  The  Medical  Director  of  the 
American  Psychiatric  Association  (APA) 
commented  on  behalf  of  this 
organization.  He  stated  that  the  APA 
supports  the  proposed  rule  to 
reschedule  this  drug.  However,  once 
buprenorphine  has  been  approved  for 
use  in  opioid  substitution  treatment,  the 
APA  reconunends  that  the  DEA  study 
and  evaluate  the  actual  abuse  over  a 
three-year  period  to  more  accurately 
determine  whether  placement  in 
Schedule  III  is  appropriate. 

2.  The  President  of  the  American 
Association  for  the  Treatment  of  Opioid 
Dependence  (AATOD)  submitted 
comments  on  behalf  of  the  Board  of 
Directors  of  AATOD  in  support  of  a 
Schedule  III  narcotic  classification  for 
buprenorphine  and  its  products. 

3.  The  Chair  Committee  for  the 
Treatment  of  Opioid  Dependence  of  the 
California  Society  of  Addiction 
Medicine  (CSAM)  and  the  President  of 
CSAM  recommended  less  restrictive 
scheduling  of  the  buprenorphine/ 
naloxone  combination  product 
(Suboxone®)  compared  to  the  mono 
buprenorphine  product  (Subutex®) 
should  they  be  approved  for  marketing. 
They  believe  it  is  important  to  convey 
the  message  to  physicians  about  the 


lower  risk  of  abuse  and  diversion  of  the 
combined  formulation.  They  believe 
that  differential  scheduling  would 
encourage  physicians  to  appropriately 
choose  the  combination  product  for 
treatment  of  addicted  patients.  No  data 
was  provided  in  support  of  their 
contentions. 

4.  A  member  of  the  Board  of  Directors 
of  the  American  Academy  of  Addiction 
Psychiatry  (AAAP)  commented  on 
behalf  of  this  organization.  The  AAAP 
contends  that  the  available  literature 
and  research  on  buprenorphine  do  not 
support  the  DEA  recommendation  and 
recommends  differential  scheduling  of 
buprenorphine  products.  Because 
Buprenex®  has  been  in  Schedule  V  and 
has  not  been  associated  with 
widespread  diversion  and  abuse,  they 
believe  there  is  no  compelling  reason  to 
reschedule  this  medication.  Further, 
they  believe  there  are  substantial 
differences  between  the  two  sublingual 
products  intended  for  addiction 
treatment.  They  contend  that  the 
buprenorphine/naloxone  product  is 
being  developed  specifically  to  prevent 
diversion  and  illicit  injection  use.  They 
believe  that  buprenorphine  diversion  in 
other  countries  has  been  limited  to  use 
by  out-of-treatment,  opioid  dependent, 
injection  drug  users.  Should  both 
products  be  placed  in  Schedule  III.  they 
believe  that  there  will  be  no  incentive 
for  physicians  to  differentially  make  use 
of  one  product.  They  recommend 
Schedule  V  for  Buprenex®  and 
Suboxone®  and  Schedule  III  for 
Subutex®.  No  data  was  submitted  to  the 
DEA  in  support  of  these  conunents. 

5.  The  President  of  the  American 
Society  of  Addiction  Medicine  (ASAM) 
commented  on  behalf  of  this 
organization.  His  views  also  represent 
those  of  the  Chairmen  of  ASAM's 
Medication  Development  Committee 
and  the  Opioid  Agonist  Treatment 
Committee.  They  contend  that  placing 
all  buprenorphine-containing  products 
into  the  same  schedule  is  not  consistent 
with  the  pharmacology  and  the 
intended  clinical  use  of  the 
buprenorphine/naloxone  sublingual 
tablets.  They  believe  that  sufficient 
evidence  currently  exists  to  support  a 
lower  parenteral  abuse  potential  of  the 
combination  product  as  compared  to  the 
mono  product.  They  feel  that 
differentially  scheduling  these  addiction 
medications  would  encourage 
physicians  to  prescribe  the  naloxone 
combination  product  in  preference  to 
the  mono-product.  No  data  was 
submitted  to  the  DEA  in  support  of 
these  comments. 

6.  The  President  of  the  College  on 
Problems  of  Drug  Dependence  (CPDD) 
commented  on  behalf  of  this 


organization.  This  commenter  requests 
that  the  DEA  consider  differential 
scheduling  for  the  potential  addiction 
treatment  medications.  Suboxone S>  and 
Subutex®.  She  believes  there  is  strong 
evidence  to  support  differential 
scheduling:  the  combination  product 
will  lead  to  lower  abuse  liability  and 
less  parenteral  abuse  by  individuals 
who  are  currently  dependent  on  opioids 
because  the  naloxone  will  precipitate 
withdrawal.  The  mono-product  will  not 
precipitate  withdrawal.  No  data  was 
submitted  to  the  DEA  in  support  of 
these  comments. 

7.  The  President  of  Reckitt  Benckiser 
Pharmaceuticals,  the  manufacturer  of 
BuprenexS  and  the  sponsor  of  the  two 
NDAs  for  buprenorphine  products  in 
the  treatment  of  opioid  dependence, 
does  not  support  the  proposed  rule  for 
the  following  reasons: 

(a)  Little  diversion  or  abuse  of 
buprenorphine  has  been  noted  in  the 
United  States  in  the  15  years  the 
product  has  been  marketed. 

(b)  The  DEA  has  disregarded  data  on 
the  development  of  the  naloxone 
combination  product  that  shows 
significantly  less  potential  for  diversion 
and  abuse. 

(c)  The  DEA  disregards  the  additional 
controls  imposed  on  these  newer 
products  b\'  the  Drug  Addiction 
Treatment  Act  of  2000  (DATA). 

(d)  The  Schedule  III  control  for  all 
formulations  of  buprenorphine  would 
thwart  company  efforts  to  ensure  that 
the  combination  product,  if  approved,  is 
the  primary  medication  that  should  be 
utilized  for  addiction  treatment.  By  not 
differentially  scheduling  these  products, 
the  DEA  is  removing  the  incentive  for 
physicians  to  prescribe  the  combination 
product  rather  than  the  single  entity 
product. 

The  company  feels  that  BuprenexS 
should  be  left  in  Schedule  V.  and  the 
addiction  medications,  if  approved, 
should  be  placed  in  Schedule  IV.  Or,  as 
an  alternative,  the  substance, 
buprenorphine.  should  be  placed  in 
Schedule  III  (which  would  include 
Subutex®).  SuboxoneS  should  be 
placed  in  Schedule  IV'  and 
buprenorphine  products  with  less  than 
1  mg/ml  should  be  placed  in  Schedule 
V.  No  data  was  provided  to  the  DEA  in 
support  of  these  comments. 

8.  The  law  offices  of  Hogan  &  Hartson 
submitted  comments  on  behalf  of  a 
client.  Hogan  &  Hartson  requests  that 
DEA  enter  an  order  immediately  placing 
buprenorphine  and  all  products 
containing  buprenorphine  under 
Schedule  II  based  on  their  contention 
that: 

(a)  Buprenorphine  has  a  high 
potential  for  abuse  consistent  with  the 
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abuse  potential  ot  Schedule  11  drug.s 
The  partial  agonist  activity,  includiny 
safety  in  overdose,  is  not  supported  and. 
even  if  true,  does  not  warrant  a  change 
from  the  conclusion  that  huprenorphine 
has  a  high  potential  for  abuse 

(b)  Safety  in  overdose  is  not  a  relevant 
factor  in  deciding  if  a  drug  has  less 
abuse  potential  than  other  similar  drugs 

(c)  The  DEA  failed  to  consider  that  the 
illusion  of  safety  may  result  in  greater 
potential  for  abuse 

(d)  Scheduling  under  the  CSA  is  a 
relative  analysis  and  depends  on 
aligning  a  drug  with  the  closest  set  of 
comparators.  Hogan  and  Hartson  believe 
that  the  closest  set  of  comparators  are 
Schedule  II, 

(e)  Buprenorphine  is  a  gateway  drug 
which  compounds  public  health  risks. 

(f)  The  DEA  failed  to  give  adequate 
weight  to  the  fact  that  buprenorphine  is 
administered  by  many  routes  of 
administration  and  in  combination  with 
other  drugs. 

(g)  The  DEA  has  not  been  consistent 
in  its  decision  making  process  and  has 
failed  to  meet  the  non-arbitrarv  agency 
action  requirements.  The  finding  that 
buprenorphine  has  a  potential  for  abuse 
less  than  Schedule  I  or  II  substances  is 
arbitrary  and  capricious  and  not 
supported  by  the  underlying 
administrative  record. 

(h)  The  DEA  position  that 
buprenorphine  most  closely  resembles 
Schedule  III  substances  with  respect  to 
physical  and  psychological  dependence 
l^  contrary  to  the  evidence  (even  if  true. 
DEA  must  give  greater  weight  to  the 
abuse  potential) 

(il  The  DEA  erred  in  considering  that 
buprenorphine  be  available  for  office- 
based  use  as  it  is  not  a  relevant  factor 
in  the  scheduling  analysis 

(i)  Placement  of  buprenorphine  in 
Schedule  III  to  make  it  available  for 
office  based  care  will  have  a  significant 
impact  on  opioid  treatment  programs. 
The  DEA  is  required  to  analyze  this 
issue  and  follow  the  mandate  r)f  the 
Regulatory  Flexibility  Acr 

(kl  The  CSA  requires  DEA  to  make  a 
reasonable  predictive  judgment  about  a 
drug  and  should  not  take  a  reactive 
posture  by  stating  "should  significant 
abuse  or  diversion  of  buprenorphine 
occur.  DEA  will  initiate  actions  to 
increase  its  regulator,'  control." 
In  support  of  these  comments.  Hogan  & 
Hartson  referred  to  various  legal 
citations  and  statements  made  by  DEA 
and  FDA  in  the  scheduling  review 
documents  on  buprenorphine.  No  new- 
scientific  data  was  submitted. 

9.  The  law  offices  of  Hvman.  Phelps 
&  McNamara.  PC.  commented  on  behalf 
of  Purdue  Pharma  After  reviewing  the 


information  that  the  FDA  and  the  DEA 
relied  upon  in  order  to  reach  a  decision 
to  propose  .Schedule  III  placement  for 
buprenorphine.  they  contend  that: 

(a)  The  DEA  has  not  presented  an 
adequate  basis  for  the  proposed 
rulemaking 

(b)  The  proposed  rule  has  not 
adequately  described  the  pharmacology 
of  the  drug  substance  buprenorphine  or 
the  drug  products  that  would  be  affected 
by  this  rule. 

(c)  Many  facts  cited  by  the  DEA  and 
FDA  in  their  c:onclusions  have  been 
removed  from  their  proper  scientific 
context.  This  is  particularly  evident  in 
the  description  of  buprenorphine  and  in 
the  basis  for  the  DEA  conclusion  that 
buprenorphine  may  cause  high 
psychological  dependence. 

(d)  The  DEA  and  FDA  have  not 
explained  whv  data  generated  since  the 
original  scheduling  action  for 
buprenorphine  in  1985  would  alter  the 
original  conclusions  that  buprenorphine 
has  a  low  potential  for  abuse  and  low- 
potential  for  physical  and  psychological 
dependence 

(e)  The  DEA  and  FDA  have 
inadequately  described  the  conditions 
of  use  of  Subutex  ^  in  France  and  the 
impact  of  such  use  on  either  the 
mortality  associated  with  heroin 
addiction  or  the  frequency  of  abuse  of 
buprenorphine  It  is  asserted  without 
supporting  data  that  the  conditions  of 
use  that  will  apply  to  Suboxonelt  and 
Subutex  K  .  should  they  be  approved  for 
use  in  the  United  States,  will  inevitably 
lead  to  significant  abuse  of 
buprenorphine.  There  is  no  discussion 
of  how  the  proposed  use  of  Subutex  S  in 
the  United  States  may  differ  from  the 
use  of  this  product  in  France.  There  is 
not  an  acknowledgment  in  the  proposed 
rule  that  one  of  the  products  under 
development,  which  is  not  available  in 
France,  contains  naloxone  which  is 
expected  to  deter  intravenous  abuse. 

(f)  The  additional  controls  that  would 
be  provided  by  moving  buprenorphine 
to  .Schedule  III  are  not  described  and  no 
rationale  is  provided  for  the  assertion 
that  the  Drug  Addiction  Treatment  Act 
will  not  provide  adequate  safeguards  for 
the  public  health. 

(g)  The  overwhelming  scientific  and 
medical  evidence  demonstrates  that 
buprenorphine  should  not  be 
rescheduled.  If  buprenorphine  is 
rescheduled  it  should  not  be  placed  any 
higher  than  Schedule  IV. 

Hvman.  Phelps  &  McNamara  relied  on 
data  from  the  World  Health 
Organization  (WHO),  United  Nations 
(U'N).  International  Narcotics  Control 
Board  (INCB)  statistics,  emergency 
department  mentions  in  the  Drug  Abuse 


Warning  Network  (DAWN).  DEA 
forensic  laboratory-  data,  literature  cited 
in  FDA  and  DEA  review  documents  on 
buprenorphine  and  case  law. 

1 .  The  Director  of  the  Edmond  de 
Rothschild  Foundation,  Chemical 
Dependency  Institute  of  Beth  Israel 
Medical  Center  in  New  York  City,  urged 
the  DEA  to  assess  possible  conflict  of 
interest  of  individuals/organizations 
submitting  comments  on  the  proposed 
rule  to  place  buprenorphine  in  Schedule 
III  of  the  CSA. 

DEA  Response  to  Comments 

The  DEA  has  thoroughly  reviewed, 
analyzed  and  considered  all  the 
comments  submitted  in  response  to  the 
proposed  rule  to  place  buprenorphine 
into  Schedule  III  of  the  CSA.  Most 
commenters  averred  that  the  DEA  failed 
to  consider  data  that  demonstrates  that 
buprenorphine  has  a  lower  (or  higher) 
abuse  potential/dependence  profile  than 
Schedule  III  substances.  In  most 
instances,  no  data  was  provided  to 
support  these  contentions.  Two 
commenters,  however,  provided  data 
that  they  relied  upon  in  opposing  the 
proposed  rule.  The  relevant  data  cited 
by  these  commenters  were  available  to 
and  considered  by  DHHS  and  DEA  in 
deliberations  regarding  the  proposal  to 
reschedule  buprenorphine.  In  several 
cases,  the  same  medical,  scientific  and 
other  data  cited  by  FDA  and/or  DEA  in 
scheduling  review  documents  are 
interpreted  differently  by  the 
commenters. 

Fundamental  to  all  of  the  comments 
in  opposition  to  the  proposed  rule  is  the 
belief  that  buprenorphine  and/or 
products  containing  buprenorphine 
have  an  abuse  potential  and  dependence 
profile  other  than  Schedule  III.  The 
following  is  a  brief  summary  of  the  data 
used  by  the  DEA  to  conclude  that  the 
most  appropriate  placement  for 
buprenorphine  and  products  containing 
buprenorphine  is  in  Schedule  III  of  the 
CSA  classified  as  a  narcotic.  Following 
this  summary'  (under  the  headings  of 
Abuse  Potential  of  Buprenorphine  and 
Dependence  Profile  of  Buprenorphine). 
specific  questions  or  comments  raised 
by  the  commenters  are  addressed. 

Abuse  Potential  of  Buprenorphine 

The  evaluation  of  the  abuse  potential 
of  any  substance  considers  a  number  of 
factors  including  (but  not  limited  to)  its 
chemistry'  (including  ease  of  synthesis 
and  evidence  of  clandestine 
production),  pharmacology  (including 
routes  of  administration,  profile  of 
effects  under  various  conditions  and 
populations,  duration  of  action,  drug 
interactions),  intended  use,  populations 
at-risk  of  abuse  and  actual  abuse  data. 
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The  subjective  effects  (alterations  in 
mood,  feeling  and  thinking)  produced 
by  a  drug  may  lead  to  reinforcement  of 
drug-taking  behavior  and  abuse 
{Jasinski,  1991).  The  abuse  potential 
criteria  under  the  CSA  is  a  relative  one 
with  Schedule  I  and  II  requiring 
substances  to  have  a  high  abuse 
potential  and  Schedule  III,  IV  and  V 
substances  having  progressively  lower 
abuse  potentials.  This  necessitates  the 
comparison  of  the  abuse  potential  of  the 
substance  under  review  with  other 
substances.  Morphine,  a  Schedule  II 
substance  with  high  abuse  potential,  is 
often  used  as  a  standard  for  comparing 
the  effects  produced  by  other  opiates; 
the  more  an  opiate/opioid  is  morphine- 
like as  perceived  by  the  user,  the  more 
likely  the  substance,  if  available,  will  be 
abused. 

Buprenorphine  is  a  semi-synthetic 
opioid  derived  from  thebaine.  It  has 
high  affinity  for,  low  intrinsic  activity 
at,  and  slow  dissociation  from  opioid 
receptors  (for  review  see  Johnson  & 
McCagh,  2000).  These  properties 
contribute  to  its  protracted  occupancy  at 
opioid  receptors. 

Buprenorphine  is  a  partial  agonist 
(activator)  at  the  mu-opioid  receptor  and 
an  antagonist  (blocker)  at  the  kappa- 
opioid  receptor  (Richards  and  Sadee, 
1985;  Sadee  et  al,  1982).  Mu  receptor 
activation  is  associated  with  analgesia, 
miosis  (pupillary  constriction), 
respiratory  depression,  euphoria, 
reduced  gastrointestinal  motility  and 
dependence.  Kappa  receptor  activation 
produces  analgesia,  miosis,  sedation, 
dysphoria  and  psychotomimetic  effects 
including  disorientation  and/or 
depersonalization.  As  a  partial  agonist 
at  the  mu  receptor,  buprenorphine 
produces  effects  similar  to  pure  mu 
agonists  (like  morphine)  but  effects  are 
less  dose-dependent  producing  a 
"ceiling  effect"  on  both  physiological 
and  psychological  properties:  dose 
increases  above  the  "ceiling  dose"  do 
not  produce  greater  effects  (Pickworth  et 
al,  1993;  Walsh  et  al,  1994,  1995). 
Various  effects  produced  by 
buprenorphine  have  different  ceiling 
doses.  At  clinically  relevant  doses,  the 
"ceiling"  for  some  effects  produced  by 
buprenorphine  administration  may  not 
be  reached.  As  a  consequence, 
buprenorphine  may  act  more  like  a  pure 
mu  agonist  (depending  on  dose,  effect 
being  measured  and  individual 
variability)  and  may  produce  significant 
dose-related  euphoria,  drug  liking, 
respiratory  depression  and  sedation 
over  a  wide  range  of  doses  [see  citations 
below).  However,  buprenorphine's 
unique  pharmacology  results  in  greater 
safety  (less  respiratory  depression  at 
very  high  doses),  less  physical 


dependence  and  greater  flexibility  in 
dose  scheduling  than  pure  mu  agonists 
such  as  morphine  (Johnson  &  McCagh, 
2000). 

Although  poorly  available  by  the  oral 
route  due  to  poor  absorption  and 
extensive  metabolism  in  the  small 
intestine  and  liver,  buprenorphine  can 
be  taken  sublingually  (Walter  et  al.. 
1996).  As  a  drug  of  abuse,  tablets  have 
been  crushed  and  snorted,  smoked  and 
placed  in  aqueous  solutions  and 
injected  (for  example:  Strang,  1985, 
1991;  Gruer  et  al..  1993:  Kintz,  2001). 
The  absolute  bioavailability  of 
sublingual  tablets  is  approximately  30 
percent  when  the  extent  of  absorption  of 
a  sublingual  solution  is  compared  to  an 
intravenous  dose  (Mendelson  et  al.. 
1997a).  Dissolving  buprenorphine  in 
aqueous  alcohol  enhances  sublingual 
absorption:  the  bioavailability  of  the 
tablet  is  about  50  percent  that  of  a 
sublingual  aqueous  alcohol  solution 
containing  equivalent  amounts  of 
buprenorphine  (Nath  et  al..  1999;  Schuh 
etai,  1999a).  This  difference  in  the 
bioavailability  of  sublingual  aqueous 
alcohol  solutions  and  sublingual  tablets 
of  buprenorphine  may  account  for  some 
of  the  variability  in  data  involving  dose 
effects.  Data  generated  using  animal 
models  suggest  that  buprenorphine  may 
have  relatively  high  bioavailability  in 
humans  by  the  intranasal  route 
(Brewster  ef  al..  1981;  Lindhardt  et  al., 
2000). 

The  more  ways  a  drug  can  be 
administered  by  various  populations  of 
abusers  increases  its  likelihood  to  be 
abused.  Individuals  that  only  abuse 
pharmaceuticals  by  swallowing  tablets 
or  liquids  (like  most  abusers  of 
hydrocodone  products)  would  be  less 
likely  to  abuse  buprenorphine.  At  the 
same  time,  the  lack  of  oral 
bioavailability  increases  the  likelihood 
that  buprenorphine  will  be  abused  in  a 
manner  that  enhances  its  reinforcing 
effects.  Abuse  data  indicates  that 
buprenorphine  is  often  injected.  While 
heroin  addicts  and  experienced  narcotic 
abusers  have  been  the  primary  abusers 
of  buprenorphine,  data  from  England, 
France,  Scotland,  and  Ireland 
demonstrate  that,  if  available, 
buprenorphine  is  abused  by  young,  non- 
dependent  drug  abusers  (Coggans  et  al.. 
1991;  Forsyth  et  al..  1993;  Frischer. 
1992;  Hammerselev  et  al.,  1990; 
O'Connor  ef  a/..  1988). 

The  DEA  has  no  evidence  that  ' 
buprenorphine  is  clandestinely 
produced;  diverted  pharmaceutical 
products  are  the  only  source  of  this  drug 
for  those  who  would  choose  to  abuse  it. 
Like  all  substances  with  abuse  potential, 
the  greater  the  availability  of 
buprenorphine  (greater  use  due  to  new- 


dosage  forms  and  new  indications)  the 
more  likely  it  will  be  abused.  High-dose, 
sublingual  tablets  intended  for  narcotic 
treatment  and  utilized  outside  the 
constraints  of  traditional  narcotic 
treatment  programs  increases  the  risk 
that  these  products  will  be  diverted, 
trafficked  and  abused.  Simply  stated, 
providing  an  abusable  substance  to 
known  drug  abusers  imparts  enhanced 
risks.  While  little  diversion  and  abuse  of 
the  injectable  formulation.  Buprenexit. 
has  occurred  in  the  United  States,  the 
circumscribed  use  (few  pre.scriptions 
and  primary  use  in  hospital  settings)  has 
limited  the  availability  of  this  substance 
for  abuse  purposes.  Recent  increases  in 
the  use  of  Buprenex  E  may  be  related  to 
the  use  of  this  product  for  narcotic 
treatment  and  detoxification:  IMS 
National  Disease  and  Therapeutic  Index 
data  and  DEA  field  office  reports 
indicate  that  many  doctors  are  illegally 
using  BuprenexS  for  narcotic  treatment 
and  detoxification.  The  Drug  Addiction 
Treatment  Act  of  2000  (DATA)  does  not 
apply  to  Buprenexl  as  it  has  not  been 
approved  by  the  FDA  for  use  in  narcotic 
treatment. 

Drug  discrimination  studies  are 
among  the  most  rigorous  laboratory' 
procedures  for  assessing  the 
substitutability  of  psychoactive  drugs 
and  provide  valuable  information  about 
the  subjective  effects  produced  by  a 
drug  (Schuster  &  [ohanson.  1988).  In 
drug  discrimination  studies, 
buprenorphine  generally  substitutes  for 
mu  agonists  across  several  animal 
species  including  humans  (for  example: 
Leander;Le83:  France  et  ai.  1984; 
Young  STa/.  1984:  France  &  Woods, 
1985:  Hoffmeister,  1988;  Picker  & 
Dykstra,  1989;  Negus  et  al..  1990: 
Preston  et  ai.  1989,  1992:  Bigelow  and 
Preston,  1992:  Paronis  &  Holtzman. 
1994:  Walker  et  al..  1994).  These  studies 
suggest  that  buprenorphine  shares  more 
similar  effects  with  pure  mu  agonists 
than  with  prototypic  partial  agonists 
(like  butorphanol  and  pentazocine  that 
are  in  Schedule  IV'  of  the  CSA).  For 
example,  Preston  &  Bigelow  (2000) 
conducted  a  drug  discrimination  study 
in  adult  males  with  histories  of  opioid 
abuse  (but  not  physically  dependent  at 
time  of  study)  trained  to  discriminate 
hydromorphone  (a  Schedule  II  pure  mu 
agonist)  from  placebo  (saline).  Of  the 
partial  agonists  tested  (buprenorphine. 
butorphanol.  pentazocine  and 
nalbuphine)  only  buprenorphine  fully 
substituted  for  hydromorphone  and 
produced  dose-related  increases  in 
hydromorphone-appropriate  responses. 
Pentazocine  showed  an  inverted  U- 
shaped  dose-response  curve  while 
butorphanol  and  nalbuhine  did  not 
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substitute  for  hydromorphone  at  anv 
dose  tested. 

The  subjective  effects  of 
buprenorphine.  with  or  without 
naloxone,  have  been  studied  under  a 
wide  range  nf  conditions  including 
studv  subjects,  dose  ranges,  routes  of 
administration  and  timing  intervals,  hi 
addition,  opiate  or  naloxone  challenge 
in  buprenorphine  maintained  clients 
varv  significantly  with  studv  conditions 
Despite  the  methodological  differences 
in  these  studies,  certain  conclusions  can 
be  made  regarding  the  abuse  potential  of 
buprenorphine  (with  or  without 
naloxone)  in  different  populations  of 
users.  The  following  represents  a 
sampling  of  those  studies. 

Studies  conducted  in  non-drug 
abusers  {for  example:  Manner  et  al.. 
1987:  Saarialho-Kere  ft  al .  1987; 
MacDonald  et  al..  1989;  FuUerton  ef  al . 
1991;  Zacny  et  al .  1997)  indicate  that 
buprenorphine.  like  morphine, 
produces  dose  related  impairment  of 
psvchomotor  performance,  euphoria, 
miosis,  respiratorv  depression, 
somnolence  and  nausea.  In  studies  with 
non-dependent,  opioid-experienced 
subiects.  the  most  consistent  finding 
with  buprenorphine  administration 
(sublingual,  intravenous,  intramuscular, 
subcutaneous)  is  a  dose-related  increase 
in  "drug  liking"  and  "good  drug  effects" 
over  a  wide  range  of  doses  (for  example: 
lasinski  et  al .  1978;  Preston  et  al..  1992; 
Weinhold  et  al .  1992;  Pickworth  et  al . 
1993;  Preston  and  Bigelow.  1994;  Foltin 
and  Fischman.  1996;  Greenwald  et  al.. 
1999;  Strain  et  al .  2000;  Comer  et  al.. 
2002).  In  opioid  dependent  subjects, 
buprenorphine  can  substitute  for  heroin. 
Clinical  data  indicate  that  when 
equipotent  doses  of  buprenorphine  and 
methadone  are  used,  buprenorphine  is 
as  effective  as  methadone  in 
suppressing  opioid  withdrawal  (Bickel 
et  al..  1988;  lohnson  et  al.  1992). 
lasinski  et  al.  (1978)  reported  that 
chronic  subcutaneous  administration  of 
a  dailv  dose  of  8  mg  of  buprenorphine 
pniduces  morphine-like  subjective 
effects  and  euphoria  equivalent  to  M)  ing 
of  morphine  sulfate  administered  four 
times  dailv.  In  a  sample  of  experienced 
detoxified  opiate  abusers.  Bedi  et  al 
(1998)  examined  the  abuse  liabilitv  of 
0.6  mg  of  buprenorphine.  16  mg 
morphine  and  30  mg  pentazocine. 
Buprenorphine  produced  significant 
euphoria  and  was  identified  as  heroin 
rather  than  pentazocine.  In  a  study  with 
opiate-dependent  heroin  abusers, 
intravenous  administration  of  2  mg  of 
buprenorphine  produced  potent  opiate 
agonist  effects  (Mendelson  et  al..  1996) 
Seven  of  eight  subjects  estimated  that 
this  dose  of  buprenorphine  had  a  street 
value  between  S5  and  S20  but  of  lesser 


value  than  heroin.  In  subjects 
maintained  on  daily  sublingual 
buprenorphine  (8  mg).  intramuscular 
injections  of  buprenorphine  (4.  8.  16 
mg)  produced  opioid  agonist-like  effects 
(Strain  et  al..  1997).  Collectively,  these 
data  suggest  that  buprenorphine  has 
abuse  potential  in  a  wide  spectrum  of 
individuals.  Vulnerable  populations 
include  drug  naive  individuals  (new 
drug  abusers),  opiate  experienced 
individuals  and  opiate  dependent 
individuals. 

Manv  of  the  comments  to  the 
proposed  rule  for  buprenorphine 
rescheduling  expressed  concern  about 
placing  the  buprenorphine/naloxone 
combination  product  in  the  same 
schedule  as  single  entity  products.  They 
contend  that  the  combination  product 
has  significantlv  less  abuse  potential 
warranting  lesser  control.  However,  the 
data  regarding  naloxone  and 
buprenorphine/naloxone  administration 
in  various  populations  of  users  does  not 
support  a  lower  schedule. 

Naloxone  is  an  opioid  antagonist  that 
acts  competitively  at  opioid  receptors.  It 
is  u.sed  to  reverse  opioid  central 
depression,  including  respiratory 
depression  (the  leading  cause  of  death 
in  narcotic  overdoses),  and  has  been 
given  intravenously  to  precipitate 
withdrawal  svmptoms  in  the  diagnosis 
of  opioid  dependence.  It  is  generally 
injected  and  has  a  short  duration  of 
action.  Taken  sublingualiy.  naloxone 
has  little  bioavailability. 

The  buprenorphine/naloxone 
combination  product  was  specifically 
developed  to  inhibit  intravenous  abuse 
bv  heroin  addicts.  In  theorv.  the 
injection  of  buprenorphine/naloxone 
combination  in  opioid-dependent 
subjects  should  precipitate  a  moderate 
to  severe  withdrawal  syndrome  similar 
to  abrupt  withdrawal  from  opioids.  This 
withdrawal  syndrome  develops  within 
minutes  of  injecticm  and  subsides  in  one 
to  two  hours.  However,  a  substantial 
percentage  of  individuals  currently 
abusing  heroin  br  other  opiates  do  not 
show  anv  evidence  of  withdrawal  when 
challenged  with  naloxone.  Between  34 
and  61  percent  of  patients  applying  for 
methadone  maintenance  mav  have 
minimal  or  no  response  to  intravenous 
or  intramuscular  naloxone  in  doses 
ranging  from  0.2-1.2  mg  (Blachly,  1973; 
fudson  era/ .  1980;  Kanof  etal.,  1991; 
Peachv  and  Lei,  1988;  Zilm  and  Sellers. 
1978).  While  addicts  that  seek  treatment 
may  have  ver\  high  levels  of 
psvchological  dependence,  this  data 
suggest  that  they  may  not  have  high 
levels  of  phvsical  dependence  on 
narcotics. 

The  extent  of  withdrawal  associated 
with  injection  of  buprenorphine/ 


naloxone  combination,  should  it  occur, 
is  directly  related  to  the  buprenorphine/ 
naloxone  dose  and  the  level  of 
dependence  of  the  subjects.  For 
example,  individuals  maintained  on  30— 
60  mg  of  methadone  (Strain  et  al..  1995; 
Mendelson  et  al..  1997)  or  60-120  mg 
intramuscular  morphine  (Mendelson  et 
al..  1999;  Fudala  et  al..  1998;  Schuh  et 
al..  1996),  opiate  doses  likely  to  produce 
significant  physical  dependence, 
experience  an  unpleasant  opioid 
withdrawal  syndrome  after  injection  of 
low  doses  of  naloxone  or 
buprenorphine/naloxone.  Mendelson  et 
al.  (1999)  studied  the  effects  of  three 
intravenous  buprenorphine  and 
naloxone  combinations  on  agonist 
effects  and  withdrawal  signs  in  12 
opiate-dependent  subjects.  Following 
stabilization  on  a  daily  dose  of  60  mg 
morphine  intramuscularly,  subjects 
were  challenged  with  buprenorphine 
alone  (2  mg  intravenously)  or  in 
combination  with  naloxone  in  ratios  of 
2:1.  4:1,  and  8:1  (1.  0.5,  and  0.25  mg  of 
naloxone).  Buprenorphine  alone  did  not 
precipitate  withdrawal  and  produced 
effects  similar  to  morphine.  Dose- 
dependent  increases  in  withdrawal 
signs  and  symptoms  and  a  decrease  in 
opioid  agonist  effects  occurred  after  all 
nalo.xone  combinations.  At  the  4:1  ratio 
(that  which  has  been  chosen  for  the 
marketing  of  the  combination  product), 
opioid  agonist  effects  were  attenuated 
by  about  50  percent  and  unpleasant 
effects  were  observed  for  about  30 
minutes.  These  data  suggest  that   • 
injection  of  the  combination 
buprenorphine/naloxone  product  has 
less  abuse  potential  in  non- 
buprenorphine  opiate-dependent 
addicts. 

In  New  Zealand,  the  only  countn,'  that 
has  marketed  a  buprenorphine/naloxone 
combination  product,  extensive 
intravenous  abuse  of  the  0.2  mg 
buprenorphine  tablet  among  opiate 
abusers  led  to  the  1991  reformulation  of 
buprenorphine  to  include  0.17  mg  of 
naloxone.  Robinson  et  al.  (1993) 
conducted  two  separate  surveys  among 
narcotic  addicts  presenting  for  treatment 
before  and  after  the  launch  of  the 
naloxone  combination  product.  In  1990, 
81  percent  of  the  patients  reported 
intravenous  buprenorphine  abuse  in  the 
previous  4  weeks,  50  percent  reported 
exclusive  use  of  buprenorphine  and  65 
percent  tested  positive  for  the  drug.  In 
1991.  57  percent  reported  intravenous 
abuse  of  the  combination  tablet  and  43 
percent  tested  positive  for  the 
combination.  One  third  of  the  patients 
that  used  the  combination  product 
intravenously  reported  instances  of 
withdrawal  symptoms.  Only  one  patient 
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reported  exclusive  use  (by  injection)  of 
buprenorphine/naloxone  and 
experienced  no  adverse  withdrawal 
effects.  The  authors  concluded  that  the 
combination  product  did  act  as  a 
deterrent  for  some  drug  abusers  but  did 
not  stop  injection  practices.  In  addition, 
the  authors  noted  that  the  injection  of 
the  combination  product  would  not 
produce  withdrawal  symptoms  (act  as  a 
deterrent)  in  individuals  who  were  not 
physically  dependent  on  narcotics  or 
those  who  were  physically  dependent 
on  buprenorphine. 

Injection  of  buprenorphine/naloxone 
in  opioid  naive  individuals,  non- 
dependent  opioid  abusers  or 
buprenorphine  maintained  addicts  will 
likely  result  in  opioid  agonist  effects. 
For  example,  intramuscular 
administration  of  buprenorphine  alone 
(0.4  and  0.8  mg/70  kg)  or  in 
combination  with  naloxone  (0.4  and  0.8 
mg/70  kg)  was  examined  in  seven  non- 
physically  dependent  opioid  abuser 
volunteers  (Weinhold  et  al,  1992).  In 
subjective  measures  of  drug  effects, 
buprenorphine  alone  produced  dose 
dependent  increases  in  "drug  liking", 
"high",  and  agonist  ratings. 
Administration  of  0.4  mg 
buprenorphine  in  combination  with  0.4 
mg  naloxone  produced  positive 
subjective  opiate  effects  greater  than  0.4 
mg  of  buprenorphine  alone  and  a  greater 
percentage  of  subjects  identified  the 
naloxone-buprenorphine  combination 
as  an  opiate  when  compared  to 
buprenorphine  treatment  alone. 
However,  increasing  the  naloxone 
concentration  to  0.8  mg  (twice  the 
concentration  of  buprenorphine) 
significantly  reduced  opioid  agonist 
effects. 

In  another  study  with  opioid- 
dependent  volunteers  stabilized  on  8 
mg/day  sublingual  buprenorphine, 
intravenous  buprenorphine  (8  mg)  with 
naloxone  (4  or  8  mg)  produced 
subjective  effects  similar  to  8  mg 
sublingual  buprenorphine  and  did  not 
precipitate  withdrawal  (Harris  et  a!., 
2000).  Buprenorphine's  high  affinity  for 
opioid  receptors  prevents  naloxone  from 
displacing  buprenorphine  already 
bound  to  these  sites.  In  some 
populations  of  buprenorphine- 
maintained  clients,  extremely  high 
intravenous  doses  of  naloxone  are 
required  to  even  partially  displace 
buprenorphine  from  opioid  receptors 
(Koston  et  al.,  1990). 

In  non-dependent  opioid  abusers, 
sublingual  administration  of 
buprenorphine/naloxone  (1/0.25,  2/0.5. 
4/1,  8/2,  16/4  mg)  produced  opioid 
agonist-like  effects  (Strain  et  al.,  2000). 

The  data  suggest  that  the 
buprenorphine/naloxone  combination 


products  will  likely  produce  an 
unpleasant  withdrawal  when  injected 
by  heroin-dependent  subjects.  However, 
this  combination  drug  product  will  not 
be  a  serious  deterrent  to  injection  by 
marginally  or  non-physically  dependent 
users  or  by  individuals  stabilized  on 
this  medication  for  addiction  treatment 
(those  individuals  that  will  probably 
have  the  greatest  access  to  this  drug)  or 
by  injecting  addicts  who  are  abusing 
and  dependent  on  buprenorphine.  In 
addition,  this  combination  product, 
taken  sublingualiy.  is  not  a  deterrent  for 
abuse  by  most  populations.  Studies  on 
snorting  and  smoking  this  combination 
are  not  available. 

One  of  the  many  objectives  of  opioid 
replacement  therapy  for  addiction 
treatment  is  to  deter  addicts  from  the 
continued  use  of  heroin  or  other  opiates. 
Chronic  buprenorphine  dosing  produces 
cross-tolerance  to  other  opioids  (Jasinski 
et  al.  1978;  Bickel  et  al.  1988)  and  may 
limit  the  magnitude  of  effects  produced 
by  supplemental  challenges  of  other 
opioids. 

In  subjects  maintained  on  a 
sublingual  dose  of  8  mg/day  of 
buprenorphine.  acute  supplemental 
intramuscular  doses  of  buprenorphine 
(4,  8  and  16  mg)  or  hydromorphone  (9 
and  18  mg)  administered  16  hours  after 
the  buprenorphine  daily  dose  produced 
opioid  agonist  effects  although  there 
was  a  lack  of  graded  dose-effects  for 
hydromorphone  (Strain  et  al.  1997). 
The  addition  of  naloxone  to  the 
•maintenance  dose  of  buprenorphine 
does  not  impart  greater  blockade  (Strain 
etal.  2002). 

In  a  study  to  determine  what  dose  of 
buprenorphine  would  effectively  block 
the  reinforcing  effects  of  intravenous 
heroin  (Comer  et  al.  2001),  both  8  and 
16  mg  of  sublingual  buprenorphine 
maintenance  dosing  failed  to  block  the 
effects  of  12.5  mg  or  25  mg  of  heroin. 
These  data  indicate  that  buprenorphine 
maintenance  (even  at  relatively  high 
maintenance  doses)  may  not  serve  as  a 
deterrent  for  patients  who  chose  to 
continue  their  illicit  use  of  heroin  or 
other  opiates. 

Buprenorphine  has  been  diverted, 
trafficked  and  abused  in  many  countries 
throughout  the  world.  Starting  in  the 
late  1970s,  low-dose  buprenorphine 
sublingual  tablets  and  injectable 
solutions  were  approved  for  marketing 
in  many  countries.  High-dose 
buprenorphine  for  narcotic  treatment 
gained  marketing  approval  in  France  in 
1996  and  has  since  been  approved  in 
several  other  countries. 

Buprenorphine  abuse  was  detected  in 
many  countries  soon  after  it  was 
approved  for  marketing.  The  initial 
profile  of  low  abuse  liability  and  high 


therapeutic  index  (safety)  fueled 
decisions  that  allowed  the  initial 
marketing  of  buprenorphine  without 
any  significant  restrictions  or  regulatory 
controls.  Its  easy  accessibilitx  and 
acceptability  by  a  wide  spectrum  of 
drug  abusers,  including  heroin  addicts, 
resulted  in  substantial  abuse  (for 
example:  Levelle  et  al.  1991;  Rainev, 
1986;  Strang.  1995.1991;  Tracqui  etal. 
1998:  Kintz.  2001;  Basu.  1998;  Robinson 
et  al.  1993;  Dore  et  al.  1997.  Singh  et 
al.  1992;  Chowdhur>-  etal.  1998). 
Austria.  Australia.  Belgium.  Germany. 
France.  India.  New  Zealand.  Norway 
and  Sweden  have  all  increa.sed  the 
regulatory  controls  on  buprenorphine. 
In  1988  the  World  Health  Organization 
(WHO)  recommended  that 
buprenorphine  be  placed  in  Schedule  III 
of  the  Psychotropic  Convention.  This 
action  was  taken  bv  the  United  Nations 
in  1989. 

A  number  of  factors  have  contributed 
to  the  illicit  use  of  buprenorphine.  In 
areas  where  heroin  has  been  less 
available  or  of  low  quality. 
buprenorphine's  low  cost,  easy 
accessibility,  high  purity  and  substantial 
morphine-like  effects  have  contributed 
to  its  popularity  on  the  illicit  market. 
Doctor  shopping  and  forged 
prescriptions  are  important  sources  of 
this  drug  and.  according  to  the 
International  Narcotics  Control  Board 
(INCB),  large  quantities  of 
buprenorphine  have  been  trafficked 
across  international  borders. 

While  extensive  diversion,  trafficking 
and  abuse  have  been  documented  for 
both  the  sublingual  tablets  and 
injectable  formulations,  the  sublingual 
tablet  has  a  greater  appeal  to  a  wider 
range  of  drug  abusers.  The  variety  of 
routes  of  administration  may  account 
for  this  preference.  The  tablets  can  be 
abused  by  the  sublingual  route  or  they 
can  be  crushed  and  snorted  or  the 
powder  can  be  solubilized  and  injected. 

In  summary',  unlike  Schedule  IV 
partial  mu  agonists,  buprenorphine  is 
recognized  as  morphine-like  in  many 
drug  discrimination  studies  and 
produces  effects  similar  to  morphine 
over  a  wide  range  of  doses.  Significant 
abuse  has  been  documented  in  many 
countries  although  various  factors, 
including  the  lack  of  regulator^'  controls 
placed  on  buprenorphine  and  the 
scarcity  of  high  purity  heroin,  have 
played  a  role  in  contributing  to  this 
abuse,  Buprenorphine's  partial  agonist 
effects  maike  buprenorphine  less 
desirable  than  pure  mu  agonists  in 
Schedule  I  or  II.  The  extent  to  which 
buprenorphine  is  able  to  produce 
euphoria  and  "good  drug"  effects  limits 
its  use  by  opiate  tolerant  abusers.  While 
buprenorphine  can  substitute  for  heroin, 
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it  is  rarelv  preferred  over  high  quality 
heroin.  In  addition,  the  reduc:ed 
respirati)r\-  depressant  effects  of 
buprenorphine  (as  a  consequence  of  its 
•ceiling  effect")  imparts  greater  safety  in 
overdose  than  other  pharmaceutical 
narcotics  controlled  in  Schedule  II. 

In  reviewing  all  the  data  relevant  to 
the  abuse  potential,  including  the 
comments  and  the  DHHS  evaluation, 
the  DEA  concludes  that  buprenorphine 
has  an  abuse  potential  less  than 
narcotics  in  Schedule  I  or  11  of  the  CSA 
but  greater  than  Schedule  IV'  narcotics. 

Dependence  Profile  of  Buprenorphine 

In  a<idititin  to  having  abuse  potential, 
most  drugs  rontrulled  under  the  (ISA 
are  capable  of  producing  dependence, 
either  physical  (physiological)  or 
psvchological.  Physical  dependence 
refers  to  the  phvsiological  changes 
produced  by  repeated  use  of  a  drug  that 
necessitates  the  continued 
administration  of  the  drug  to  prevent  a 
withdrawal  syndrome.  Psychological 
dependence  refers  to  the  need  or  craving 
for  a  drug  that  compels  an  abuser  to 
continue  drug  use. 

Chronic  buprenorphine 
administration  is  associated  with 
physical  dependence  (for  example  see: 
lasinski  Pt  al.  1978:  Kosten  et  al..  1988. 
1990;  San  et  al..  1992;  Eissenber  et  al. 
1996).  The  extent  of  physical 
dependence,  as  measured  by  an 
abstinence  syndrome,  has  been 
characterized  as  mild  to  moderate  in 
intensitv  and  of  long  duration  The 
profile  of  withdrawal  effects/duration 
varies  with  buprenorphine  dose,  route 
of  administration  and  duration  of 
chronic  use.  While  some  aspects  of  the 
abstinence  syndrome  approach  those 
w  hich  occur  with  pure  mu  agonists, 
generally  the  withdrawal  is  reported  as 
less  intense  and  may  not  require 
pharmaceutical  intervention  for  relief  of 
adverse  withdrawal  effects. 

lasinski  ef  al  (1978)  conducted  the 
original  clinical  abuse  liability  studies 
evaluating  buprenorphine's  abuse 
potential  Buprenorphine  was  shown  to 
produce  morphine-like  subjective, 
behavioral  and  physiological  effects  and 
morphine-like  physical  dependence. 
The  abstinence  svndrome  observed  after 
abrupt  withdrawal  of  chronically 
administered  buprenorphine  (8  mg 
subcutaneous  for  HO  days)  was  delayed 
producing  peak  Himmelsbach 
abstinence  scores  after  about  two  weeks 
Peak  withdrawal  effects  were  clinically 
significant  but  of  lesser  magnitude  than 
pure  mu  agonists  Withdrawal  effects 
included  loss  of  appetite,  malaise. 
insomnia,  sensitivity  of  the  skin, 
lacriraation.  rhinorrhea.  perspiration, 
gooseflesh.  nausea,  leg  aches  and 


backaches.  Ihese  effects  were  variably 
reported  as  mild  to  moderate  and  clients 
requested  an  opiate  to  alleviate  the 
symptoms. 

In  another  studv  examining  the 
physical  dependence  profile  of 
buprenorphine.  19  heroin  dependent 
male  subjects  were  maintained  on  8  mg 
sublingual  buprenorphine  for  16  days 
follov%ed  by  an  additional  18  days  of 
daily  or  every  other  day  dosing  of  8  mg 
(Fudala  ft  af.  1990).  Abrupt 
discontinuation  in  buprenorphine 
dosing  produced  an  abstinence 
svndrome  starting  within  the  first  72 
hours,  peaking  within  3  to  5  days  and 
diminishing  after  8  to  10  days.  Over  50 
percent  of  the  participants  required 
therapeutic  intervention  for  withdrawal 
symptoms 

In  a  report  on  the  use  of  SubutexS  in 
France  (Ministry  of  Health  of  France, 
1998).  clinicians  describe  a 
buprenorphine  abstinence  syndrome 
similar  to  abrupt  vyithdravyal  from 
methadone,  characterized  by  2  to  3  days 
of  no  symptoms  followed  by  10  days  of 
unpleasant  symptoms  Abrupt 
withdrawal  of  buprenorphine  produced 
effects  approaching  that  of  methadone 
withdrawal  but  with  periods  that  were 
very  difficult  to  bear  due  to  the 
continual  switching  between  a  normal 
state  and  a  state  of  withdrawal. 

One  of  the  clearest  indications  of 
buprenorphine  physical  dependence 
potential  is  data  gathered  on  neonates  of 
buprenorphine  maintained  mothers 
(Fisher  ft  al  .  2000).  Buprenorphine 
neonatal  abstinence  syndrome  (NAS) 
was  also  reported  in  postmarketing  data 
from  France.  The  withdrawal  syndrome, 
including  tremor  and  autonomic 
hvperreflexia.  is  generally  mild  to 
moderate  in  severity.  Between  1996  and 
the  first  six  months  of  1999.  66  reports 
of  NAS  were  reported  to  the 
manufacturer. 

The  extent  of  psychological 
dependence  produced  bv 
buprenorphine  is  largely  dependent  on 
its  ability  to  produce  pleasurable  effects 
and  the  desire  or  need  to  continue  the 
use  of  this  drug  for  those  effects.  High 
psvchological  dependence  is  associated 
with  significant  loss  of  drug  use  control, 
escalation  of  dose,  drug  seeking 
behaviors  and  maladaptive  patterns  of 
substance  use  despite  serious  negative 
consequences.  In  reviewing  the 
psychological  dependence  profile  of 
buprenorphine.  the  DEA  considered  a 
number  of  factors  including:  drug 
effects,  evidence  of  diversion,  trafficking 
and  abuse  of  buprenorphine.  patterns  of 
drug  use  and  physical  or  psychological 
problems  associated  with  continued 
abuse  of  this  drug. 


As  reviewed  earlier,  buprenorphine 
produces  significant  morphine-like 
effects  over  a  wide  range  of  doses  and 
in  numerous  populations  of  drug 
abusers.  However,  buprenorphine's 
partial  agonist  activity  often  results  in 
shallower  dose-response  curves  with 
reduced  maximal  amounts  of  euphoria, 
drug  liking  and/or  "good  drug"  effects 
than  many  of  the  pure  mu  agonists  that 
have  been  compared  to  buprenorphine. 
Buprenorphine  has  been  extensively 
diverted,  trafficked  and  abused 
throughout  many  countries  although 
those  activities  have  often  been  fueled 
bv  the  lack  of  high  purity  heroin  and 
limited  regulatory  controls  placed  on 
buprenorphine  (Lavelle  ef  al..  1991: 
Rainev.  1986;  Strang.  1995.  1991: 
Tracqui  et  al..  1998;  Kintz.  2000:  Basu. 
1998:  Robinson  et  al..  1993:  Dore  et  al.. 
1997.  Singh  et  al..  1992:  Chowdhury  et 
al..  1998).  Surveys  in  several  countries 
show  that  buprenorphine.  along  with 
heroin,  temazepam,  and  amphetamines, 
ranks  among  the  top  drugs  most 
frequently  abused  (Lavelle  et  al..  1991: 
Arditti  etai.  1992:  Lapeyre-Mestre  et 
al..  1997:  Thirion  et  al..  1999;  Shewan 
et  al..  1998:  Taylor  et  al..  1996;  Coggans 
et  al..  1991:  Barnard  etai.  1998). 
Falsified  prescriptions,  theft,  doctor 
shopping  and  street  buys  have  all  been 
identified  as  sources  for  buprenorphine. 
Buprenorphine  use  is  associated  with 
maladaptive  patterns  of  substance  use. 
In  an  analysis  of  11.186  buprenorphine 
prescriptions  (written  in  France  during 
4  months  between  September  through 
December  1999),  12  percent  of  the 
patients  received  prescriptions  from 
more  than  two  prescribers  and  18 
percent  of  the  patients  were  judged  as 
having  deviant  maintenance  treatment 
with  more  than  two  prescribers  or  more 
than  20  mg  per  day  of  buprenorphine 
(Thirion  et  al..  2002).  Data  provided  in 
a  report  generated  by  a 
multidisciplinary  task  force  (working 
under  an  agreement  with  the  Office  of 
the  Junior  Minister  for  Health,  the 
General  Health  Administration  and 
Schering  Plough  Laboratories)  on  the 
use  of  SubutexS.  in  France  noted  that 
the  sales  of  syringes  in  France  remained 
stable  despite  the  large  numbers  of 
individuals  in  treatment  with  SubutexD. 
At  the  same  time,  there  was  a  significant 
reduction  in  heroin  trafficking  and 
heroin-related  deaths.  As  so  many 
heroin  addicts  were  in  treatment  and 
being  prescribed  medications  that  are 
not  injectable  formulations,  the  sales  for 
injection  equipment  should  have  fallen 
off  drastically.  That  did  not  occur. 
Survey  data  regarding  buprenorphine 
use  indicated  that  between  12  and  31 
percent  of  buprenorphine  users  crush 
the  buprenorphine  tablets  and  inject 
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their  own  medication  or  diverted 
medication,  often  in  combination  with 
benzodiazepines  (Ministry  of  Health  of 
France,  1998).  Benzodiazepines 
purportedly  enhemce  and  prolong  the 
euphorigenic  properties  of 
buprenorphine.  These  injection 
practices  are  associated  with  the  spread 
of  HIV  and  other  communicable 
diseases  as  well  as  serious  overdose 
events.  Over  100  deaths  in  France  have 
been  associated  high  dose 
buprenorphine  injection  in  combination 
with  benzodiazepines  (Tracqui  et  al., 
1998;  Kintz,  2001).  In  another  study  of 
1018  drug  injectors  in  Glasgow  during 
1993  and  1994,  41  percent  of  the 
injectors  reported  using  buprenorphine 
and,  of  those,  26  percent  reported  at 
least  one  overdose  (Taylor  et  al..  1996). 

A  number  of  case  reports  involving 
buprenorphine  abuse  demonstrate  that 
buprenorphine  is  associated  with  a 
pathological  pattern  of  use,  tolerance 
development  and  an  opiate  abstinence 
svndrome  (Quigley  et  al.,  1984:  Singh  et 
al..  1992:  Basu  et  al.,  1990).  Researchers 
who  have  compared  the  toxicologic  and 
psvchopathologic  characteristics  of 
buprenorphine  dependence  with  those 
of  heroin  found  no  clinically  significant 
differences  (Torrens  et  ai,  1993). 

The  availability  and  use  of  high-dose 
sublingual  tablets  is  a  relatively  new- 
phenomenon.  The  ease  with  which 
addicts  can  be  detoxified  after  extended 
use  of  buprenorphine  at  high 
maintenance  doses  has  not  been  well 
established  nor  is  there  information 
regarding  continued  abstinence  after 
detoxification  from  long-term,  high-dose 
use/abuse  of  buprenorphine.  The 
dependence  capacity  of  buprenorphine 
may  be  heightened  under  these 
conditions. 

In  summary,  buprenorphine  produces 
low  to  moderate  physical  dependence. 
The  withdrawal  syndrome  is  of  less 
intensity  and  longer  duration  than  most 
narcotics  in  Schedule  I  or  II  of  the  CSA. 
Therapeutic  intervention  may  be 
necessary  to  help  ameliorate  some  of  the 
withdravval  affects.  Buprenorphine 
abuse  is  associated  with  a  loss  of 
control,  escalation  of  dose,  drug  seeking 
behaviors  and  maladaptive  patterns  of 
substance  use.  The  data  suggest  that 
buprenorphine  has  a  relatively  high 
psvchological  dependence  profile 
although  it  is  generally  less  reinforcing 
than  heroin  and  other  pure  mu  agonists. 

Answers  to  Specific  Comments 
Regarding  the  Proposed  Placement  of 
Buprenorphine  in  Schedule  III  of  the 
CSA 

Comment:  The  buprenorphine/ 
naloxone  product  (Suboxone®)  should 
be  placed  in  a  lower  schedule  than  the 


single  entity  product  (SubutexS)  w'hen/ 
if  approved  for  use  in  the  United  States. 
This  differential  scheduling  would 
show  the  lower  abuse  potential  of  the 
combination  product  and  would 
encourage  physicians  to  preferentially 
prescribe  the  combination  product. 

Answer:  The  addition  of  naloxone  to 
the  buprenorphine  high  dose  sublingual 
tablets  may  be  aversive  in  physically 
dependent  opiate  abusers  but  it  will 
have  little  (may  reduce  agonist  effects) 
or  no  effect  in  all  other  populations  of 
abusers.  It  does  not  have  significantly 
less  abuse  potential.  For  more 
information,  see  section  on  abuse 
potential. 

A  physician  with  the  appropriate 
training  in  narcotic  addiction  treatment 
(as  mandated  by  the  Drug  Addiction 
Treatment  Act  of  2000)  has,  or  will  be 
provided,  information  about  the  merits 
of  prescribing  the  combination  product. 
Should  the  buprenorphine  sublingual 
tablets  be  approved  for  use  in  the 
United  States,  the  physician  will, 
ultimately,  write  a  prescription  for 
SubutexS  or  Suboxonei  based  on  an 
informed  decision  about  what  he/she 
feels  is  the  best  treatment  for  the 
patient. 

Commenf;  Because  Buprenexi  has 
been  in  Schedule  V  and  has  not  been 
associated  with  widespread  diversion  or 
abuse,  there  is  no  compelling  reason  to 
reschedule  this  medication. 

Answer:  As  a  single  entity  product. 
BuprenexS  has  no  other  active 
ingredient  in  its  formulation  that  may 
mitigate  its  abuse  potential.  While  no 
significant  abuse  of  Buprenexi  has 
occurred  in  the  United  States  (which 
both  FDA  and  DEA  believe  is  directly 
related  to  its  limited  use  in  the  United 
States)  many  countries  have 
experienced  significant  abuse  of  low 
dose  buprenorphine  in  tablet  and 
injectable  formulations.  Buprenexi 
does  not  have  less  abuse  potential  than 
other  buprenorphine  products. 

Comment:  Products  containing  less 
than  1  mg/ml  of  buprenorphine  should 
be  placed  in  Schedule  V  of  the  CSA. 

Answer:  Because  buprenorphine  is 
significantly  more  potent  than  morphine 
with  much  greater  bioavailability  by  the 
injection  route  of  administration, 
intravenous  injection  of  0.3  mg  of 
buprenorphine  (1  dosage  unit  of 
BuprenexS)  produces  physiological  and 
subjective  effects  equivalent  to  10  mg  or 
more  of  intravenous  morphine  (Zacny  et 
al..  1997).  Injection  of  1  mg/ml 
buprenorphine  would  be  approximately 
equivalent  to  the  injection  of  20-30  mg 
of  morphine  (calculated  by 
extrapolation  and  considering  the 
shallower  dose-response  curve).  These 
doses  produce  significant  opiate  effects 


and,  if  available,  are  likely  to  be 
attractive  to  most  opiate  abusers.  In 
addition,  as  an  injectable  product. 
BuprenexS  misuse/abuse  is  associated 
with  possible  behavioral  risks  including 
shared  needles/syringes  that  contribute 
to  the  spread  of  HIV.  hepatitis  and  other 
communicable  diseases  (also  review- 
previous  comment  and  answer).  There 
are  no  provisions  in  the  CSA  to 
schedule  narcotic  products  based  solely 
on  the  concentration  of  active 
ingredient. 

Comment:  Buprenorphine  diversion 
has  been  limited  to  use  by  out-of- 
treatment.  opioid-dependent.  injection 
drug  users. 

Ansivpf-  W'hile  buprenorphine  has 
been  primarily  abused  by  injection,  data 
indicates  that  it  has  been  abused  br- 
other routes  of  administration  and  other 
populations  of  drug  abusers.  Data  from 
France  indicate  that  a  significant 
percentage  of  treatment  clients 
(prescribed  high  dose,  single  entity 
product)  abuse  their  own  or  diverted 
medication  (see  discussions  on  abuse 
liability  and  dependence  profile). 

Comment:  Once  buprenorphine  has 
been  approved  for  use  in  opioid 
substitution  treatment,  the  DEA  should 
studv  and  evaluate  abuse  o\er  a  three- 
year  period  in  order  to  more  ac:curately 
determine  whether  placement  in 
Schedule  111  is  appropriate 

Answer:  Whenever  a  drug  is  placed 
under  control  in  the  CSA,  the  DEA  is 
responsible  for  monitoring  the  use  of 
that  drug.  In  addition,  the  Drug 
Addiction  Treatment  Act  (DATA)  has 
mandated  that  DEA  monitor  the  use  of 
Schedule  III-V  narcotic  treatment  drugs 
utilized  under  DATA. 

Comment:  The  DEA  has  disregarded 
data  on  the  development  of  the 
naloxone  combination  product  that 
show  significantly  less  potential  for 
diversion  and  abuse. 

Answer:  The  DEA  is  aware  that  the 
combination  product  wj^s  specifically 
developed  to  deter  injection  abuse  by 
physically  dependent  opioid  injecting 
drug  abusers.  In  addition.  DEA  wants  to 
support  and  encourage  manufacturers  to 
develop  products  that  will  reduce  the 
diversion  and  abuse  of  legitimate 
pharmaceuticals.  This  combination 
product  will  inhibit  injection  by  mm- 
buprenorphine  dependent  addicts  and 
this  is  a  positive  outcome.  However, 
after  careful  examination  of  all  the 
relevant  data  regarding  the  abuse 
potential  of  this  product  in  all 
populations  at-risk  for  abuse  (see 
section  on  abuse  potential),  the  DEA  has 
concluded  that  the  combination  product 
does  not  warrant  lesser  control  than 
other  buprenorphine  products. 
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Comment:  The  DEA  has  disregarded 
the  additional  controls  that  would  be 
imposed  on  Subutex  K  and  Suboxone* 
by  the  Drug  Addiction  Treatment  Act  of 
2000  (DATA! 

.•insiver  As  part  of  the  review  process, 
both  the  DEA  and  the  DHHS  carefully 
considered  the  use  of  these  narcotic 
treatment  drugs  within  the  context  of 
use  under  DATA  DATA  was  never 
intended  to  be  a  solitary  regulatorv' 
piece  of  legislation  and  drugs  used 
under  this  .\ct  must  first  meet  the 
findings  of  a  Schedule  III.  IV  or  V 
substance  as  defined  in  the  CSA  {21 
U.S.C.  812(b)).  DATA  does  not  have  an 
impact  on  the  criteria  necessar\-  for 
scheduling  under  the  CSA.  The 
scheduling  criteria  and  procedures 
remain  unchanged  and  ccmtinue  to 
dictate  the  requirements  for  the 
scheduling  of  buprenorphine  as  well  as 
anv  other  controlled  substance. 

Comment:  The  potential  for 
buprenorphine  to  be  abused, 
particularlv  when  marketed  in  high- 
dose  tablets,  is  consistent  with  the  abuse 
potential  of  other  Schedule  11 
substances.  The  partial  agonist  activity, 
including  safety  in  overdose,  is  not 
supported  and.  even  if  true,  does  not 
warrant  a  change  from  the  conclusion 
that  buprenorphine  has  a  high  potential 

for  abuse 

.Ansivpf  Lnder  certain  conditions  and 
in  various  populations,  buprenorphine 
has  a  high  potential  for  abuse. 
Buprenorphine  is  recognized  as 
morphine-like  in  manv  drug 
discrimination  studies  and  produces 
effects  similar  to  morphine  over  a  wide 
range  of  doses.  This  data  suggests  that 
buprenorphine.  if  available,  would  be 
very  attractive  to  most  narc(jtic  abusers 
(see  section  on  abuse  potential 
especiallv  in  regard  to  doses  of  2  mg  or 
more).  However,  the  extent  to  which 
buprenorphine  is  able  to  produce 
euphoria,    good  drug"  effects,  and 
respiratorv  depression  is  limited  by  its 
partial  agonist  properties.  That  is. 
almost  uniformly,  pure  mu  agonists  are 
capable  of  producing  greater  levels  of 
euphoria  and  other  positive  subjective 
effects  than  buprenorphine.  This  is  an 
important  issue  for  a  drug-tolerant/ 
dependent  narcotic  abuser  (those  likely 
to  be  prescribed  or  have  access  to  high- 
dose  buprenorphine  tablets). 
Buprenorphine  may  alleviate 
withdrawal,  but  mav  not  produce  the 
level  of  "feel-good"  effects  that  the 
abuser  is  seeking  .Mthough 
buprenorphine  is  abused  bv  heroin 
addicts,  it  is  rarely  preferred  over  high 
qualitv  heroin  even  when 
buprenorphine  is  co-administered  with 
benzodiazepines.  The  low  availability 
and  high  cost  of  high  purity  heroin 


compared  to  the  high  availability  and 
low  cost  of  buprenorphine  have  been 
factors  in  the  high  incidence  of 
buprenorphine  abuse  in  many  countries. 
Currentlv.  the  availability  and  purity  of 
heroin  across  the  United  States  is  very 
high  while  the  price  of  heroin  is 
relatively  low  in  comparison  to  the 
projected  cost  of  buprenorphine  tablets. 

The  DEA  cited  safety  in  overdose  as 
an  example  of  buprenorphines  partial 
agonist  activity  and  as  a  mitigating 
factor  differentiating  the  abuse  potential 
of  buprenorphine  from  mu  agonists  in 
Schedule  II  of  the  CSA.  Factor  (6)  under 
81 1(c)  requires  that  the  DEA  consider 
w  hat.  if  any,  risk  there  is  to  the  public 
health.  The  commenter  argued  that  this 
margin  of  safetv  exists  only  when  the 
drug  is  taken  in  a  carefully  controlled 
clinical  setting  without  concomitant  use 
of  other  drugs.  In  fact,  narcotic  addicts 
are  likelv  to  abuse  benzodiazepines  with 
buprenorphine  and  often  by  the 
injection  route — all  risk  factors  for 
buprenorphine-related  deaths.  The  DEA 
agrees  that  the  increased  safety  with 
respect  to  diminished  respiratorv 
depression  may  be  negated  under  these 
(  ircumstances.  Data  from  France 
regarding  buprenorphine-related  deaths 
also  supports  this  conclusion.  However, 
for  the  initiate  to  opioid  abuse  or  the 
non  dependent  opioid  abuser  using 
buprenorphine.  the  ctmcurrent  injection 
use  of  buprenorphin"  with 
benzodiazepines  is  less  likely  to  occur. 
In  addition,  accidental  death  or  serious 
overdose  hv  a  child  or  other  family 
member  who  ingests  the  medication  of 
an  individual  prescribed  buprenorphine 
is  also  less  likely  to  occur.  This  is  an 
advantage  over  drugs  like  morphine, 
uxvcodone  and  methadone  and  a 
relevant  factor  that  carries  considerable 
significance  when  weighing  public 
health  risks  and  the  need  for  regulator}' 
scrutinv. 

In  reviewing  all  the  data  relevant  to 
the  abuse  potential,  including  the 
evaluation  provided  by  the  DHHS  as 
well  as  all  the  comments,  the  DEA 
concludes  that  buprenorphine  has  an 
abuse  potential  less  than  narcotics  in 
S(  hedule  1  or  II  of  the  CSA  but  greater 
than  Schedule  I\'  narcotics.  It  should  be 
noted  that  a  Schedule  III  substance  can 
have  a  relativelv  high  abuse  potential. 
The  law  (21  U.S.C.  812  (b)(3))  does  not 
have  an  absolute  descriptive  term  {i.e. 
high,  low)  relating  to  the  abuse  potential 
of  Schedule  III  substances.  However,  the 
abuse  potential  must  be  less  than 
Schedule  1  or  II. 

Comment:  The  DEA  failed  to  consider 
that  the  illusion  of  safety  may  result  in 
greater  potential  for  abuse. 

.■\/JSUPr  Prior  to  completing  the  final 
scheduling  review  document,  the  DEA 


received  the  FDA  review  document  and 
a  scheduling  recommendation  from  the 
DHHS.  The  FDA  specifically  cited  this 
concern  in  their  document  and  the  DEA 
considered  this  possibility. 
Buprenorphine  has  often  been  touted  as 
a  drug  with  minimal  abuse  potential 
and  great  safety  in  overdose.  In  many 
countries,  these  misconceptions  have 
led  to  less  regulatory  oversight  and  freer 
prescribing  practices  by  physicians 
resulting  in  easier  access  and  greater 
availability  of  buprenorphine  for  abuse 
purposes.  See  sections  on  the  abuse 
potential  and  dependence  profile  of 
buprenorphine.  The  narcotic  abuser 
mav  view  buprenorphine  "safety"  as  a 
good  reason  to  select  buprenorphine 
over  another  narcotic  or  to  use  greater 
amounts  of  buprenorphine  without 
regard  to  possible  overdose. 

Comment:  Scheduling  under  the  CSA 
is  a  relative  analysis  and  depends  on 
aligning  a  drug  with  the  closest  set  of 
comparators.  Buprenorphine  most 
closely  resembles  Schedule  II  narcotics. 

Answer:  Scheduling  is  a  relative 
analvsis.  The  effects  produced  by 
buprenorphine  were  compared  to  many 
Schedule  II  substances  and  found, 
under  certain  conditions,  to  be  similar. 
However,  buprenorphine  is  a  partial 
agonist  and  shares  some  very  important 
properties  with  other  partial  agonists  in 
Schedule  IV  {i.e.  pentazocine  and 
butorphanol).  These  partial  agonist 
properties  play  an  important  role  when 
comparing  buprenorphine  effects  with 
pure  mu  agonist  effects.  Continued  use 
of  all  narcotic  agonists  results  in 
tolerance  development,  dependence  and 
possible  addiction.  For  the  narcotic 
abuser,  escalation  of  dose,  to  achieve 
enhanced  effects  or  to  compensate  for 
drug  tolerance,  will,  at  some  point,  be 
compromised  with  a  partial  agonist:  the 
dose-response  curve  of  buprenorphine 
is  more  shallow  and  less  linear  than  mu 
agonists.  This  means  that 
buprenorphine  may  not  produce  the 
enhanced  effects  sought  by  the  chronic 
drug  abuser.  In  addition,  the  current 
data  indicates  that  buprenorphine 
produces  moderate  physical 
dependence  and  relatively  high 
psvchological  dependence,  not  the 
severe  dependence  of  Schedule  II 
narcotics.  Both  the  DHHS  and  the  DEA 
have  determined  that  the  available  data 
on  buprenorphine  regarding  the  abuse 
potential  and  dependence  profile  are 
most  closelv  aligned  to.  or  defined  by. 
a  Schedule  III  narcotic.  For  review, 
please  see  previous  sections  on  abuse 
potential  and  dependence  profile  found 
herein. 

Comment:  Buprenorphine  is  a 
gatewav  drug  compounding  its  public 
health  risks. 
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Answer:  Generally,  substances  like 
alcohol,  nicotine  and  marijuana  are 
universally  accepted  as  gateway  drugs 
because  data  shows  that  they  are  often 
the  first  drugs  used  by  adolescents  and 
a  correlation  exists  between  early 
experimental  use  of  these  substances 
and  an  escalation  to  serious  drug  abuse 
problems.  One  of  the  at-risk  populations 
for  buprenorphine  abuse  is  naive 
(inexperienced)  opioid  abusers  (see 
section  on  abuse  potential).  Early 
experimentation  with  buprenorphine 
may  lead  to  serious  drug  abuse 
problems. 

Comment:  The  DEA  has  not  been 
consistent  in  its  decision  making 
process  and  has  failed  to  meet  the  "non- 
arbitrary  agency  requirements."  The 
finding  that  buprenorphine  has  a 
potential  for  abuse  less  than  Schedule  I 
or  II  substances  is  arbitrary  and 
capricious  and  not  supported  by 
underlying  administrative  record. 

Answer:  The  DEA  has  not  been 
arbitrary  or  capricious  in  the  decision 
making  process  regarding  the  abuse 
potential  of  buprenorphine. 
Buprenorphine  has  a  very  imique 
pharmacological  profile  and  produces  a 
range  of  opioid  effects  typical  of  both 
pure  mu  agonists  and  prototypical 
partial  agonists  depending  on  dose, 
pattern  of  use,  and  population  taking 
this  drug.  Most  single  entity  pure  mu 
agonists  are  controlled  in  Schedule  I  or 
II  of  the  CSA,  while  partial  agonists, 
butorphanol  and  pentazocine,  are 
controlled  in  Schedule  IV.  After 
reviewing  all  the  relevant  data,  the  DEA 
concluded  that  buprenorphine's  abuse 
potential  is  most  closely  defined  by 
Schedule  III  (see  section  on  abuse 
potentialand  answers  to  previous 
comments). 

Comment:  One  of  the  strongest  signs 
that  a  drug  has  a  high  potential  for 
abuse  is  evidence  that  it  is  abused 
through  multiple  routes  of 
administration,  and  that  it  is  used  with 
other  drugs  of  abuse.  Among  other 
things,  this  shows  that  drug  abusers  not 
only  like  the  drug,  they  are  trying  to 
enhance  its  effects.  DEA's  finding  on  the 
abuse  potential  of  buprenorphine  failed 
to 'consider  and  give  adequate  weight  to 
the  evidence  on  this  point. 

Answer:  The  DEA  did  consider 
various  pharmacological  parameters 
relating  to  the  use  ofbuprenorphine  by 
various  routes  of  administration  (see 
section  on  abuse  potential).  Drug 
abusers  frequently  abuse  more  than  one 
drug.  The  reasons  for  this  are  varied. 
Abusers  may  be  trying  to  enhance  the 
effects  of  the  drug  they  are  using  and/ 
or  trying  to  ameliorate  some  of  the 
unwanted  side  effects.  The  DEA 


believes  appropriate  weight  was  placed 
on  this  issue. 

Comment:  DEA's  conclusion  that 
buprenorphine  most  closely  resembles  a 
Schedule  III  drug,  with  respect  to 
physical  and  psychological  dependence, 
is  contrary  to  evidence. 

Answer:  This  comment  was  followed 
by  a  number  of  citations  that  were  taken 
from  the  buprenorphine  scheduling 
review  documents  of  both  DEA  and 
FDA  (those  reviews  that  were  conducted 
prior  to  the  proposal  to  place 
buprenorphine  in  Schedule  III).  These 
comments,  for  the  most  part,  were  taken 
out  of  context,  interpreted  differently  or 
weighted  differently  than  by  DEA  and/ 
or  FDA.  For  example,  the  statement  that 
buprenorphine  produces  "morphine- 
like  physical  dependence"  does  not 
mean  that  morphine  and  buprenorphine 
have  the  same  physical  dependence 
capacity.  It  does  mean  that  the 
physiological  changes  produced  by 
buprenorphine  and  morphine  are 
similar  and  they  share  similar 
withdrawal  signs.  The  statement  that 
"under  most  conditions, 
buprenorphine's  physiological  and 
psychological  effects  are  essentially  the 
same  as  morphine  or  hydromorphone" 
means  that  buprenorphine  is  capable  of 
producing  effects  (i.e..  miosis, 
respiratory  depression,  analgesia,  drug 
euphoria,  drug  liking  and  sedation)  on 
a  par  with  morphine  and 
hydromorphone  "under  most 
conditions".  A  more  appropriate  caveat 
would  be  "under  many  conditions". 
This  was  a  statement  taken  out  of 
context  and  does  not  mean  that  these 
drugs  produce  the  same  dependence 
profile.  It  is  important  to  note  that,  in 
making  scheduling  decisions,  all  the 
available  information  regarding  a 
substance  must  be  synthesized  and 
weighed.  The  section  on  dependence 
profile  found  herein  does  not  contain  all 
the  data  DEA  relied  upon  but  does 
provide  a  summary'  of  some  important 
data  and  the  rationale  used  by  DEA  in 
concluding  that  buprenorphine 
produces  moderate  physical 
dependence  and  relatively  high 
psychological  dependence. 

Comment:  In  the  absence  of  sufficient 
data  on  physical  and  psychological 
dependence,  the  DEA  must  give  weight 
to  its  abuse  liability  assessment. 

Answer:  While  some  data  was  lacking 
regarding  the  dependence  profile  of 
long-term  use/abuse  of  high  dose 
buprenorphine.  sufficient  data  is 
available  for  meiking  a  determination 
regarding  buprenorphine  dependence 
(see  previous  section  on  dependence 
profile).  In  addition,  DEA  did  not  find 
that  buprenorphine  has  an  abuse 
potential  consistent  with  Schedule  II. 


Comment:  Whether  buprenorphine 
will  be  eligible  for  office-based  use 
under  recently  enacted  federal 
legislation  is  not  a  relevant  factor  in  the 
scheduling  analysis  and  DEA  erred  b\- 
considering  it. 

Answer:  In  the  March  21 .  2002. 
Federal  Register  notice  on  the  proposed 
rule  for  buprenorphine  scheduling,  the 
DEA  made  the  following  statement 
under  a  section  on  consequences  of  this 
proposed  rule:  "The  DEA  recognizes  the 
need  to  expand  narcotic  treatment  and 
this  factor  was  a  consideration  in 
proposing  Schedule  III  placement  for 
buprenorphine." 

The  proposed  placement  of 
buprenorphine  in  Schedule  111  was  not 
made  on  the  basis  of  making 
buprenorphine  products  available  for 
office-based  narcotic  treatment.  Tak«nr — ' 
out  of  context,  we  recognize  that  this 
statement  could  possibly  lead  to  that 
interpretation.  This  statement  was 
meant  as  a  preamble  to  express  DEA's 
concerns  regarding  the  use  of 
buprenorphine  within  the  context  of 
office-based  narcotic  treatment.  The 
DEA  does  recognize  the  need  to  expand 
treatment.  As  part  of  our  scheduling 
review,  DEA  did  consider  the  impact  of 
buprenorphine  treatment  products  used 
within  the  context  of  office-based 
practice. 

The  factors  for  determining  the 
placement  of  a  substance  within  one  of 
the  schedules  of  controlled  substances 
are  specifically  laid  out  in  Title  21 
U.S.C.  812(b).  The  manner  in  which  a 
substance  will  be  used  and  its 
availability  to  the  public  are  among  the 
elements  that  must  be  considered  in 
determining  a  substance's  actual  or 
relative  potential  for  abuse  {see  section 
on  abuse  potential).  The  DEA  did  not 
consider  the  need  to  expjind  narcotic 
treatment  as  a  specific  factor  in 
determining  the  placement  of 
buprenorphine  under  the  CSA. 
Certainly  the  anticipated  use  of 
buprenorphine  for  addiction  treatment 
was  a  point  of  consideration  in  terms  of 
its  possible  impact  on  the  relative 
potential  for  abuse,  however,  it  was  not 
a  determining  factor. 

Comment:  To  the  extent  that  DEA 
considered  the  placement  of 
buprenorphine  under  Schedule  III.  in 
order  to  expand  access  to  narcotic 
treatment  (67  FR  at  13115).  DEA  was 
required  to  do  a  complete  analysis  of  the 
impact  of  its  proposal  under  the 
Regulatorv-  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Among  other  things.  DEA  was 
required  to  consider  the  impact  of  the 
decision  on  small  businesses,  including 
methadone  treatment  programs. 

Answer:  As  stated  previously,  the 
DEA  did  not  propose  placement  of 
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buprenorphine  in  Schedule  III  in  order 
to  have  it  available  for  office  based 
treatment;  it  was  DEA's  analysis  of  the 
factors  laid  out  in  Section  811  (c)  that 
resulted  in  the  deterrninatinn  that 
buprenorphine  should  be  placed  in 
Schedule  III. 

With  respect  to  the  issue  of  possible 
economic  impact.  DEA  does  not  view 
the  placement  of  buprenorphine  into 
Schedule  111  as  having  a  direct  economic 
impact  on  the  activities  of  traditional 
narcotic  treatment  programs.  As  a 
Schedule  III  t  ontroUed  substance, 
buprenorphine  will  be  equally  available 
to  traditional  NTP  programs  as  well  as 
office-based  treatment  providers  The 
migration  of  stabilized  patients  from 
NTP->  to  office-based  treatment 
programs  will  be  driven  more  by  the 
differences  in  the  program  requirements 
and  characteristics.  The  office-based 
programs  mav  be  more  attractive  to  the 
stabilized  patients.  As  such,  DEA  stands 
bv  its  certification  that  placement  of 
buprenorphine  in  .Schedule  111  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities. 

Comment  In  its  concluding  statement 
(of  the  proposed  rule).  DEA  notes  that 
buprenorphine's  abuse  potential  and 
depeniience  profile  suggest  that  there 
mav  be  significant  abuse  and  diversion 
of  the  tablets  in  the  United  States,  DEA 
therefore  intends  to  initiate  action  to 
increase  regulaton'  control,  should  that 
occur  This  approach,  however,  is 
fundamentallv  at  odds  with  the 
approach  required  under  the  CiSA.  The 
CSA  requires  DEA  to  make  a  reasonable 
predictive  judgment  about  a  drug,  and 
to  act  proactively  to  address  it.  As 
Congress  recognized,  the  risks 
associated  with  drug  abuse  are  too  great 
from  a  law  enforcement  and  public 
health  perspective  to  take  a  reactive 
posture 

Answer:  Sublingual  tablets  of 
buprenorphine  have  not  been  available 
in  the  Inited  States.  Both  the  DEA  and 
FDA  relied  heavily  on  foreign 
experience  with  these  products  and  nu 
countr>'  has  marketed  a  high  dose, 
naloxone-combination  product  While 
drug  abuse  and  addiction  are  universal 
problems,  the  availability  of  potent 
narcotic  pharmaceuticals  and  high 
puritv  heroin  in  the  United  States  will 
likelv  alter  the  types  of  abuse  problems 
experienced  with  high  dose 
buprenorphine  tablets  when/if  they  are 
approved  for  marketing.  That  is.  one  of 
the  motivators  involved  in  the  abuse  of 
buprenorphine  in  manv  countries  has 
been  the  lack  of  affordable,  high  puritv 
heroin  and  fewer,  more  restrictive 
controls  placed  on  potent  narcotic 
analgesics  At  the  same  time,  narcotic 


treatment  under  DATA  will  be  a 
considerable  departure  from  the  more 
structured  Narcotic  Treatment  Programs 
of  the  past  decades.  Should  these 
products  be  approved,  they  will  be 
prescribed  by  physicians,  who  may  not 
have  extensive  experience  in  dealing 
with  this  patient  population,  and  used 
bv  addicts,  who  are  likely  to  abuse/ 
divert  their  medications.  This  activity, 
under  DATA,  will  occur  in  the  absence 
of  enforceable  minimal  standards  of 
treatment   DEA  believes  that  these 
conditions  increase  the  likelihood  of 
diversion  and  abuse  of  these  products. 

In  light  of  these  uncertainties  and  in 
consideration  of  all  the  data  relevant  to 
buprenorphine's  abuse  potential  and 
dependence  capacity,  the  DEA  has 
concluded  that  .Schedule  III  placement 
and  the  constraints  placed  im 
phvsicians  under  the  Drug  Addiction 
Treatment  Act  of  2000  (Pub.  L.  106-310) 
will  be  suffii:ient  to  curb  significant 
abuse  problems.  However,  if  our 
assessment  is  not  correct,  the  DEA  will 
take  appropriate  actions. 

Co/jurif/ir  The  DEA  has  not  presented 
an  adequate  basis  for  the  proposed 
rulemaking.  Many  of  the  studies  cited 
bv  DEA  and  FDA  are  not  described  in 
sufficient  detail.  Moreover,  some 
important  information  from  these 
studies  has  not  been  considered  by 
DEA 

Answer:  The  proposed  rule  outlines 
the  basic  facts.  It  provides  a  brief 
description  about  the  action  being 
proposed,  dest  ribes  buprenorphine  as  a 
derivative  of  ihebaine.  a  partial  agonist 
and  its  efficacv  as  an  analgesic  (with  far 
greater  potencv  than  morphine).  The 
twn  ND.\s  for  buprenorphine  products 
pending  at  FDA  are  mentioned  with 
respect  to  being  high-dose  sublingual 
tablets  intended  for  narcotic  treatment. 
The  notice  outlines  an  FDA  review  as 
part  of  an  NDA  process  for  the  proposed 
treatment  drugs.  Greater  human 
experience  and  new  scientific  data 
prompted  a  scheduling  review  by  FDA 
that  resulted  in  a  DHHS  rescheduling 
recommendation.  The  DEA  considered 
this  recommendation  and  carefully 
reviewed  the  FDA  scheduling  review- 
document  (in  matters  of  science  and 
medicine,  DHHS  findings  are  binding 
on  DEA).  The  DEA  then  conducted  a 
final  review  and.  outlined  in  the 
proposed  notice,  the  factors  DEA 
considered  in  making  the  decision  to 
propose  Schedule  III  for  buprenorphine 
and  all  products  containing 
buprenorphine.  This  was  the  basis  for 
this  proposed  rulemaking.  Upon 
request,  the  DEA  did  provide  the  FDA 
and  DEA  review  documents  to 
interested  parties. 


In  this  final  rule,  the  DEA  has 
included  summaries  of  the  data  DEA 
relied  upon  in  determining  the  abuse 
potential  and  dependence  profile  of 
buprenorphine.  However,  like  most 
review  documents,  specific  details 
about  all  the  studies  cannot  be  given. 
Citations,  however,  are  provided. 

This  commentator  stated  that  DEA's 
statements  regarding  buprenorphine's 
potencv  with  respect  to  morphine  and 
the  fact  that  buprenorphine  is  a 
derivative  of  thebaine  have  no  bearing 
on  buprenorphine's  abuse  potential.  As 
a  derivative  of  thebaine.  buprenorphine 
was  originally  classified  under  the  CSA 
as  a  narcotic.  This  statement  was  not 
made  to  imply  anything  with  respect  to 
abuse  potential.  Many  substances  (i.e. 
opiate  antagonists)  are  derived  from 
thebaine  and  have  no  abuse  potential. 
Potencv.  however,  is  an  element  that 
directly  affects  the  abuse  potential.  As 
mentioned  in  an  earlier  comment.  1  mg/ 
ml  of  buprenorphine  produces 
substantial  euphoria.  If  buprenorphine 
is  marketed  in  2  and  8  mg  tablets,  those 
tablets  can  be  dissolved  in  water  and 
shared  by  several  opiate  abusers 
(depending  on  level  of  narcotic 
tolerance).  The  implications  of  this 
activitv  speak  directly  to  the  abuse 
potential  and  the  possible  public  health 
risks  associated  with  shared  injection 
equipment. 

The  DEA  did  review  and  consider  the 
information  in  the  literature  cited,  as 
well  as  countless  other  scientific  papers, 
law  enforcement  and  drug  abuse  data 
bases,  and  law  enforcement  documents 
that  were  not  cited. 

Comment:  The  proposed  rule  has  not 
adequately  described  the  pharmacology 
of  the  drug  substance  buprenorphine  or 
the  drug  products  that  would  be  affected 
bv  this  rule. 

Ansiver:  The  section  herein  on  abuse 
potential  reviews  the  pharmacological 
profile  of  buprenorphine.  Currently, 
only  one  buprenorphine  product. 
BuprenexS.  will  be  affected  by  this  rule. 
This  drug  product  is  an  injectable 
formulation  containing  0.3  mg/ml  of 
buprenorphine.  It  is  approved  for  use 
for  moderate  to  severe  pain 
management. 

Two  New  Drug  Applications  (NDA) 
have  been  submitted  to  FDA  for  high 
dose  sublingual  tablets.  These  potential 
addiction  treatment  products  include: 
(1)  Subutexl>,  a  mono  or  single  entity 
buprenorphine  product,  and  (2) 
SuboxoneS.  a  combination  product  in  a 
4:1  ratio  of  buprenorphine  to  naloxone. 
The  SubutexS  and  Suboxone®  NDAs 
remain  pending  at  the  FDA.  When/if 
these  products  are  approved  for 
marketing  they  will  also  be  affected  by 
this  rule. 
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Comment:  Many  facts  cited  by  the 
DEA  and  FDA  in  their  conclusions  have 
been  removed  from  their  proper 
scientific  context.  This  is  particularly 
evident  in  the  description  of 
buprenorphine  and  in  the  basis  for  the 
DEA  conclusion  that  buprenorphine 
may  cause  high  psychological 
dependence. 

Answer:  Concluding  statements  rarely 
provide  detail  eind,  by  their  nature,  are 
brief  statements  regarding  conclusions 
that  are  made  regarding  all  the  available 
data.  The  section  on  buprenorphine's 
dependence  profile  herein  and  previous 
comments/answers  regarding  this  issue, 
provide  a  detailed  discussion  of  the 
basis  for  DEA's  conclusions  regarding 
dependence  potential. 

Comment:  The  DEA  and  FDA  have 
not  explained  why  data  generated  since 
the  original  scheduling  action  for 
buprenorphine  in  1985  would  alter  the 
original  conclusions  that  buprenorphine 
has  a  low  potential  for  abuse  and  low 
potential  for  physical  and  psychological 
dependence. 

Answer:  The  DEA  has  reviewed  all  the 
documents  pertaining  to  the  original 
placement  of  buprenorphine  in 
Schedule  V  of  the  CSA.  In  1981, 
buprenorphine  hydrochloride 
(Buprenex®)  was  approved  for  use  in 
the  United  States  as  an  analgesic.  In 
1982.  the  Assistant  Secretary  of  Health 
recommended  that  buprenorphine  be 
placed  in  Schedule  V  of  the  CSA.  This 
recommendation  was  based  on  findings 
that  buprenorphine  had  an  approved 
medical  use  in  the  United  States  and 
that  its  abuse  potential  and  dependence 
capacity  was  low  and  consistent  with 
Schedule  V  placement.  The  DEA 
published  a  proposal  to  place 
buprenorphine  in  Schedule  V  in  1982. 
This  rulemaking  was  finalized  on  April 
1,  1985  (50  FR  8104)  following  a  hearing 
requested  by  Reckitt  &  Colman  (now 
Reckitt  Benckiser),  the  patent  holder 
and  manufacturer  for  buprenorphine 
worldwide.  The  company's  objection  to 
the  proposal  was  based  on  their 
contention  that  buprenorphine  did  not 
have  sufficient  potential  for  abuse  to 
warrant  Schedule  V  placement  in  the 
CSA  and  that  buprenorphine  should  not 
be  classified  as  a  narcotic  as  defined  by 
the  CSA.  Data  was  provided  from 
several  countries  including  West 
Germany,  Australia  and  New  Zealand 
(where  buprenorphine  had  been 
available  for  a  limited  period  of  time) 
showing  buprenorphine  abuse, 
diversion  and  trafficking.  In  addition, 
FDA  provided  testimony  at  the 
administrative  hearing  on 
buprenorphine  regarding  the  basis  for 
their  decision  to  recommend  Schedule 
V. 


In  reviewing  this  data,  the  science,  at 
that  time,  relied  heavily  on  preclinical 
studies  that  indicated  that 
buprenorphine  had  minimal  abuse 
potential  and  dependence  producing 
capacity.  While  jasinski's  (1978) 
original  clinical  abuse  liability  study 
was  available  and  considered,  more 
weight  was  placed  on  the  fact  that 
buprenorphine's  partial  agonist  activity 
mitigated  the  development  of  any 
serious  abuse  problems  and  the  belief 
that  this  was  an  exceedingly  safe  drug 
in  overdose.  Clinical  use  in  foreign 
countries,  where  it  had  already  been 
approved  for  marketing,  was  limited  but 
did  indicate  that  buprenorphine  had 
some  abuse  potential.  However,  as  a 
low-dose,  injectable  formulation  for  the 
treatment  of  moderate  to  severe  pain, 
widespread  use  and  availability  was  not 
anticipated. 

Since  that  time,  the  use.  abuse  and 
available  data  have  increased.  Clinical 
experience  with  various  dosage  forms 
for  both  pain  management  and 
addiction  treatment  is  now  available.  In 
addition,  the  anticipated  use  of  high- 
dose  buprenorphine  tablets  with  the 
possibility  that  they  could  be  prescribed 
by  physicians  and  used  in  an  office 
based  setting  for  the  treatment  of  opioid 
addiction  prompted  FDA  to  re-evaluate 
the  status  of  buprenorphine  under  the 
CSA.  In  reviewing  all  the  available  data, 
both  FDA  and  DEA  have  concluded  that 
placement  in  Schedule  III  as  a  narcotic 
is  the  most  appropriate  schedule  for 
buprenorphine  and  products  containing 
buprenorphine. 

Comment:  DEA  and  FDA  rely  heavily 
on  data  concerning  abuse  of 
buprenorphine  in  foreign  countries  that 
occurred  prior  to  the  international 
control  of  buprenorphine  in  1989  under 
the  1971  Psychotropic  Convention. 

Answer:  Both  DEA  and  FDA  reviewed 
all  the  available  data  that  addressed  the 
eight  factors  that  are  used  as  a  basis  for 
making  a  final  scheduling  decision. 
Published  literature  regarding  the  use, 
misuse,  abuse,  diversion  and  trafficking 
in  buprenorphine  was  gathered  and 
assessed.  Published  data  about  the 
abuse  of  any  drug  often  provides  a 
wealth  of  information  including:  who  is 
abusing  it,  how  it  is  being  abused, 
source  of  the  drug  and  possible  street 
prices,  extent  or  seriousness  of  the 
abuse,  drug  effects,  concurrent  use  of 
other  drugs,  and  reasons  it  is  sought  and 
abused.  Much  of  this  information  is 
timeless  and  speaks  to  the  ability  of  a 
drug  to  produce  certain  effects  that 
some  humans  find  pleasurable.  Both 
DEA  and  FDA  considered 
buprenorphine  abuse  data  within  the 
context  of  regulatory  controls,  heroin 
availability  and  purity,  and  availability 


and  use  of  other  pharmaceutical 
narcotics. 

Comment:  The  DEA  and  FDA  have 
inadequately  described  the  conditions 
of  use  of  Subutex*  in  France  and  the 
impact  of  such  use  on  either  the 
mortality  associated  with  heroin 
addiction  or  the  frequency  of  abuse  of 
buprenorphine.  It  is  asserted  without 
supporting  data  that  the  conditions  of 
use  that  will  apply  to  Suboxone  t  and 
Subutex®,  should  •  ley  be  approved  for 
use  in  the  United  '   ates,  will  inevitably 
lead  to  significant  ibuse  of 
buprenorphine.  Tiiere  is  no  discussion 
of  how  the  proposed  use  of  Subutex'l,  in 
the  United  States  may  differ  from  the 
use  of  this  product  in  France.  There  is 
not  an  acknowledgment  in  the  proposed 
rule  that  one  of  the  products  under 
development,  which  is  not  available  in 
France,  contains  naloxone  t(j  deter 
intravenous  abuse. 

Answer:  Buprenorphine  was  first 
marketed  in  France  in  1987  as  a  low 
dose  sublingual  tablet  (Arditti  et  al.. 
1992).  Between  1992  and  1993. 
buprenorphine  was  identified  as  the 
third  most  commonly  appearing  drug  in 
falsified  prescriptions  in  southwestern 
France  (Baumevielle  et  al..  1997).  In 
December  1992,  the  French  government 
instituted  special  dispensing  and 
prescribing  procedures  similar  to  those 
governing  narcotic  drugs: 
buprenorphine  was  monitored  by  the 
French  Medical  Association: 
prescriptions  were  required  to  be 
written  on  a  voucher  taken  from  a 
counterfoil  prescription  book  that  was 
specifically  designed  for  narcotic  drugs; 
and  prescriptions  could  be  filled  by  any 
pharmacy,  but  had  to  be  retained  by  the 
pharmacist  for  three  years. 

In  1996.  general  practitioners  were 
permitted  to  prescribe  buprenorphine 
sublingual  tablets  (SubutexS  ,  2  and  8 
mg)  for  treating  opiate  dependence  for 
up  to  28  days  per  prescription.  This 
system  of  treatment  is  a  considerable 
departure  from  previous  policy.  Prior  to 
1996.  France  provided  very  limited 
treatment  with  methadone  in  state-run 
clinics  (on  a  per  capita  basis.  France  had 
the  lowest  narcotic  treatment  of  any 
European  country).  The  spread  of  HI\' 
and  other  communicable  diseases  by 
intravenous  drug  users  and  the 
acceptance  of  various  types  of  narcotic 
replacement  treatment  in  other 
countries  (methadone,  morphine,  heroin 
and  low-dose  buprenorphine), 
combined  with  data  suggesting  that 
high-dose  buprenorphine  was  a  safer 
treatment  drug,  set  the  stage  for  France's 
new  policy.  When  SubutexS  was  first 
launched,  the  street  price  of  an  8  mg 
sublingual  tablet  was  100  francs 
(Auriacombe  et  al.,  1997],  More  recently 
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(Dm.  1999).  the  street  price  fi)r 
buprenorphine  in  Paris  was  10  to  15 
francs  and  was  reported  as  being  easily 
accessible  on  the  illicit  market  This 
reduction  in  street  pricing  for 
buprenorphiiit'  is  likelv  the  result  of 
widespread  availability,  by  licit  and 
illicit  means.  Because  of  continuing 
reports  of  abuse  and  diversion,  in 
September  1999.  restrictions  on 
dispensing  of  buprenorphine  were 
lightened  to  a  7-dav  supply  per 
prescription. 

Information  regarding  the  use  of 
Subutex  Jt  in  France  comes  from  a 
variety  of  sources.  One  of  the  first  and 
most  c(jmprehensive  reports  was 
generated  bv  a  multidisciplinary  task 
force  (working  under  an  agreement  with 
the  Office  of  the  lunior  Minister  for 
Health,  the  General  Health 
.Administration  and  Schering  Plough 
Laboratories)  and  reported  on  the  early 
use  of  Subutex  «:  in  France.  Data 
presented  in  the  report  suggested  that 
trafficking  in  heroin  and  heroin 
overdose  deaths  significantly  declined 
in  France  since  Subutex  B.  became 
available  (an  estimated  75  percent 
reduction).  However,  data  also  showed 
that  Subutexl  use  is  associated  with 
significant  public  health  risks.  The 
following  points  were  made  by  the  task 
force: 

•  The  use  of  benzodiazepines  in 
combination  with  buprenorphine 
products  IS  frequentlv  encountered 
(both  self-reports  of  addicts  and  studies 
have  verified  the  frequency  of  this 
combination:  about  20  to  44  percent  of 
addicts  treated  with  Subutex*^  also 
administer  benzodiazepines).  From 
Februarv  1996  to  October  1997.  health 
officials  were  aw-are  of  1 7  deaths 
associated  with  this  combination. 

•  Sales  of  svnnges  remained  stable 
despite  the  large  numbers  of  individuals 
in  treatment  with  Subutex  «.  (50.000 
buprenorphine-treated  patients  in  1997). 
Addicts  reported  that  they  continue  to 
inject,  often  crushing,  dissolving  and 
injecting  their  buprenorphine  tablets  as 
well  as  other  drugs  of  abuse. 

•  Survey  data  indicated  that  general 
practitioners  were  unable  to  obtain 
psvchologual  services  for  their  patients, 
as  few  psychiatrists  want  tti  treat 
intravenous  drug  users  (less  than  1 
percent  of  the  psychiatrists  were  linked 
to  addiction  treatment  or  had 
experience  in  treating  addiction) 

•  SubutexS  was  diverted  and  abused 
bv  a  significant  percentage  of 
individuals  receiving  buprenorphine 
prescriptions:  12  to  3\  percent  injected 
their  own  medication  and  2  to  9  percent 
received  multiple  prescriptions  from  2 
or  more  physicians. 


•  Young  abusers,  not  yet  addicted  to 
narcotics,  were  using  buprenorphine  as 
a  "gateway"  drug  (the  degree  to  which 
this  occurs  was  unknown). 

Recent  data  regarding  SubutexS  use 
in  France  is  provided  by  Thirion  ef  al. 
(2002).  who  conducted  an  analysis  of 
1 1.18B  buprenorphine  prescriptions 
(written  between  September  through 
December  1999)  to  determine  how 
buprenorphine  was  being  used  by 
French  practitioners.  Eighty  five  percent 
of  the  buprenorphine  prescriptions  were 
written  bv  general  practitioners  who 
often  prescribed  for  only  one  or  two 
patients.  The  mean  dose  was  1 1.5  mg/ 
day.  Twelve  percent  of  the  patients 
received  prescriptions  from  more  than 
two  prescribers  and  43  percent  of  the 
maintained  patients  had  an  associated 
benzodiazepine  prescription,  often  on 
the  same  prescription  form.  Sixty  one 
percent  of  the  patients  had  regular 
follow-up.  21  percent  had  occasional 
consultations  and  18  percent  had 
deviant  maintenance  treatment  (more 
than  two  prescribers  or  more  than  20  mg 
per  dav  of  buprenorphine).  The  authors 
concluded  that  the  easy  access  to 
maintenance  treatment  in  France  is 
associated  with  a  high  risk  of 
)iuprenorphine  abuse. 

A  number  of  studies  have  examined 
huprenorphine-related  deaths  in  France. 
In  a  compilation  of  the  case  reports  and 
analvsis  involving  buprenorphine 
overdoses  (29  non-fatal  and  20  fatal 
oc;curring  between  February  1996  and 
October  1997  at  the  hospitals  and 
forensic  laboratories  in  Strasbourg. 
France).  Tracqui  and  colleagues  (1998) 
speculated  that  the  high  dosage  of 
Subutex  R  tablets  is  likely  to  play  a  role 
in  the  occurrence  of  accidents  in  spite 
of  the  theoretical  "ceiling  effect." 
However,  almost  all  cases  involved 
diverted  medication  and  the  use  of  other 
psvchoa(:ti\e  drugs,  especially 
benzodiazepines.  Intravenous  injec-tion 
of  the  crushed  tablet  also  appears  to  be 
a  risk  factor  and  w  as  associated  with  8 
deaths  and  10  non-fatal  overdoses. 

Kintz  (2001 )  reported  an  additional 
1 17  deaths  involving  buprenorphine. 
These  fatalities  were  observed  at  the 
Institute  of  Legal  Medicine  of  Strasbourg 
from  Man:h  1998— lulv  2000  (39  cases) 
and  at  13  other  French  forensic  centers 
h-om  mid  1996— March  2000  (78  cases) 
Kightv  two  percent  of  the  cases  involved 
males.  Needle  marks  suggesting  recent 
intravenous  iniection{s)  were  observed 
in  about  half  of  the  subjects.  All  but  one 
case  involved  concomitant  intake  of 
other  psychotropic  substanc:es. 
Benzodiazepines  were  most  commonly 
found  in  combination  with 
buprenorphine  (91  cases).  The  author 
concluded  that  intravenous  injection. 


concomitant  use  of  CNS  depressants 
(especially  benzodiazepines)  and  high- 
dose  buprenorphine  formulation  were 
risk  factors  in  buprenorphine-associated 
fatalities.  He  further  concluded  that  the 
total  number  of  buprenorphine-related 
deaths  in  France  is  probably 
underestimated  due  to:  (1)  the  drug  is 
difficult  to  analyze  (low  concentration 
and  no  readily  available  immunoassay 
in  France):  (2)  only  some  forensic 
centers  responded  to  the  question  of 
fatalities  involving  buprenorphine:  and 
(3)  in  numerous  cases,  an  obvious 
overdose  (known  drug  addict,  presence 
of  syringe  or  packages  of  SubutexS).  no 
autopsy  is  requested  by  the  police  or  a 
judge. 

If  approved  for  use  in  the  United 
States,  the  prescription  of  Subutex®  or 
SuboxoneS  in  an  office  based  setting 
will  be  a  significant  departure  from 
years  of  regulated  narcotic  treatment 
practice.  While  physicians  who  want  to 
prescribe  these  drugs  for  narcotic 
treatment  must  be  certified  by  CSAT 
and  can  only  treat  up  to  30  opiate- 
dependent  patients  at  any  given  time, 
other  regulatory  requirements  are  less 
restrictive  than  those  in  France. 

The  above  data  show  a  pattern  of 
increased  regulatory-  control  measures  as 
a  consequence  of  increasing  levels  of 
diversion  and  abuse.  Injection  of  the 
SubutexS  tablets  is  a  common  practice 
among  treatment  clients  and 
prescription  data  indicates  that  they  are 
also  using  benzodiazepines.  Addiction 
is  a  medical  disease  associated  with 
predictive  behaviors  that  transcend 
national  boundaries.  Even  in  the  best 
treatment  programs,  recurrent  relapse 
occurs.  As  stated  previously,  providing 
pre.scriptions  of  narcotic  substances  to 
known  drug  abusers  for  the  treatment  of 
opiate  dependence,  in  the  absence  of 
any  enforceable  treatment  standards,  is 
likely  to  be  related  with  the  diversion 
and  abuse  of  these  medications. 

Comment:  The  additional  controls 
that  would  be  provided  by  moving 
buprenorphine  to  Schedule  III  are  not 
described  and  no  rationale  is  provided 
for  the  assertion  that  the  Drug  Addiction 
Treatment  Act  will  not  provide 
adequate  safeguards  for  the  public 
health. 

Answer:  The  regulatorv'  controls  for 
those  who  handle  Schedule  III  narcotics 
are  described  later  in  this  final  rule. 
There  are  some  additional  regulatory 
requirements  beyond  what  is  required  of 
Schedule  V  narcotics:  prescription 
refills  are  limited  to  5  refills  in  6 
months,  a  permit  is  required  to  export 
this  drug,  and  both  manufacturers  and 
distributors  must  file  reports  with  the 
DEA.  For  individuals  involved  in  illicit 
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activities,  trafficking  penalties  and  fines 
are  significantly  increased. 

The  Drug  Addiction  Treatment  Act 
(DATA)  does  not  have  an  impact  on 
DEA's  scheduling  responsibilities  under 
the  CSA.  The  scheduling  criteria  and 
procedures  remain  unchanged  and 
continue  to  dictate  the  requirements  for 
the  scheduling  of  buprenorphine  as  well 
as  any  other  controlled  substance. 

Comment:  The  overwhelming 
scientific  and  medical  evidence 
demonstrates  that  buprenorphine 
should  not  be  rescheduled.  If 
buprenorphine  is  rescheduled,  it  should 
not  be  placed  any  higher  than  Schedule 
IV. 

Answer:  Both  the  DEA  and  the  DHHS 
have  determined  that  the  preponderance 
of  evidence  indicates  that 
buprenorphine  has  an  abuse  potential 
and  dependence  profile  consistent  with 
Schedule  III  of  the  CSA.  The  sections  on 
abuse  potential  and  dependence  profile 
and  answers  to  previous  comments 
address  this  issue. 

Conclusion 

Relying  on  the  scientific  and  medical 
evaluation  and  scheduling 
recommendation  of  the  DHHS  in 
accordance  with  Section  201(b)  of  the 
Act  (21  U.S.C.  811  (b)),  and  after  a 
careful  consideration  of  all  comments 
and  a  final,  independent  review  by  the 
DEA.  the  Deputy  Administrator  finds 
that: 

1.  Buprenorphine  has  a  potential  for 
abuse  less  than  the  drugs  or  other 
substances  in  Schedule  I  and  II. 

2.  Buprenorphine  has  a  currently 
accepted  medical  use  in  treatment  in  the 
United  States. 

3.  Abuse  of  buprenorphine  may  lead 
to  moderate  or  low  physical  dependence 
or  high  psychological  dependence 
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Regulatory  Requirements 

Persons  who  manufacture,  distribute, 
dispense,  import,  export,  store  or  engage 
in  research  with  buprenorphine  must 
comply  with  the  following  regulatory 
requirements: 

1.  Registration.  Any  person  who 
manufactures,  distributes,  dispenses, 
imports  or  exports  buprenorpbine  or 
engages  in  research  or  conducts 
instructional  activities  or  chemical 
analysis  with  respect  to  this  substance 
must  be  registered  to  conduct  such 
activities  in  accordance  with  21  CFR 
part  1301.  Those  individuals  who  are 
currently  registered  to  handle 
buprenorphine  in  Schedule  V  may 
continue  activities  under  that 
registration  until  approved  or  denied 


registration  in  .Schedule  III  provided 
such  registrant  has  filed  an  application 
for  registration  in  Schedule  111  with  DEA 
on  or  before  November  6.  2002.  Any 
persons  not  currently  registered  and 
proposing  to  engage  in  such  activities 
may  not  conduct  activities  with  the 
substance  until  properlv  registered  in 
Schedule  III. 

2.  Security.  Buprenorphine  must  be 
manufactured,  distributed  and  stored  in 
accordance  with  21  C^R  1301.71, 
1301.72(b).  (c),  and  (    1.1301.73. 
1301.74,  1301.75(b)  and  (c)  and  1301.76. 

3.  Labeling  and  packaging  Products 
manufactured,  distributed  or  dispensed 
before  October  7,  2002  and  labeled  as 
Schedule  V  may  be  distributed  and 
dispensed  until  April  7.  2002.  Products 
manufactured,  distributed  or  dispensed 
after  October  7.  2002  shall  comply  with 
the  requirement  of  21  CFR  1302.03- 
1302.07. 

4.  Inventor}'.  Registrants  possessing 
buprenorphine  are  required  lo  take 
inventories  pursuant  to  21  CFR  1304.03, 
1304.04  and  1304.11. 

5.  Records  and  reports  .All  registrants 
must  keep  records  and  provide  reports 
pursuant  to  21  CFR  1304.03.  1304.04. 
1304.21-1304.25  and  1304.33. 

6.  Prescriptions.  All  prescriptions  for 
buprenorphine  or  prescriptions  for 
products  containing  buprenorphine  are 
to  be  issued  pursuant  to  21  CFR 
1306.03-1306.07  and  1306.21-1306.26. 

7.  Importation  and  Exportation  All 
importation  and  exportation  of 
buprenorphine  shall  be  in  compliance 
with  21  CFR  part  1312. 

8.  Criminal  Liability.  Any  activity 
with  buprenorphine  not  authorized  by. 
or  in  violation  of.  the  CSA  or  the 
Controlled  Substances  Import  and 
Export  Act  or  the  Narcotic  Addict 
Treatment  Act  of  2000,  shall  continue  to 
be  unlawful  on  or  after  October  7.  2002. 
except  as  authorized  in  this  rule. 

Regulatory  Certifications 

Regulator}'  Flexibility  Act 

The  Deputy  Administrator  hereby 
certifies  that  this  rulemaking  has  been 
drafted  in  a  manner  consistent  with  the 
principles  of  the  Regulatory-  Flexibility 
Act  (5  U.S.C.  605(b)).  It  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  Buprenorphine  v^  already 
controlled  under  the  CSA.  Individuals 
who  are  currently  engaged  in  activities 
with  buprenorphine  are  already 
registered  to  handle  controlled 
substances  and  are  subject  to  the 
regulator}^  requirements  of  the  CSA. 

Executive  Order  12866 

In  accordance  with  the  provisions  of 
the  CSA  (21  U.S.C.  811(a)).  this  action 
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is  a  formal  rulemaking  "on  tht'  record  any  state  to  enforce  its  own  laws.  based  companies  in  domestic  and 

after  opportunity  for  a  hearing  "  Such  Accordingly,  this  rulemaking  does  not  export  markets. 

proceedings  are  conducted  pursuant  to  have  federalism  implications  warranting  ^^^^  of  Subjects  in  21  CFR  Part  1308 

the  provisions  of  5  U.S.C.  556  and  557  the  application  of  Executive  Order 

The  Deputy  Administrator  certifies  that  13132  Administrative  practice  and 

this  proposed  rulemaking  has  been  , ,    ,.       ,    ,  ,,       ,  ,      r,  ,„,_  A^,^fiaas     procedure,  Drug  traffic  control, 

,     r^  t  ^  ,  .1   .1  I  ntunaed  Mandates  Rejorm  Act  oj  199^     J;,        *•       n  ■    *■       j 

drafted  in  accordance  with  the  '  Narcotics,  Prescription  drugs. 

principles  in  Executive  Order  12866                xhis  proposed  rule  will  not  result  in  Under  the  authority  vested  in  the 

Section  Kb).  DEA  has  determined  that  ,h^,  expenditure  by  State,  local,  and  Attorney  General  by  section  201(a)  of 

this  is  not  a  significant  rulemaking  ^nhA  governments,  in  the  aggregate,  or  the  CSA  (21  U.S.C."811(a)),  and 

action.  Therefore,  this  action  has  not  ^j^.  the  private  sector,  of  5100,000.000  or  delegated  to  the  Administrator  of  the 

been  reviewed  by  the  Office  of  ^0^  ;„  any  one  year,  and  will  not  dEA  by  the  Department  of  Justice 

Management  and  Budget.  significantly  or  uniquely  affect  small  regulations  (21  CFR  0.100). and 

Buprenorphine  is  already  controlled  goyernments.  Therefore,  no  actions  were  redelegated  to  the  Deputy  Administrator 

under  the  CSA  Individuals  who  are  deemed  necessary  under  the  provisions  pursuant  to  28  CFR  0.104,  the  Deputy 

currently  engaged  in  activities  with  ^f  ,hg  Unfunded  Mandates  Reform  Act  Administrator  hereby  amends  21  CFR 

buprenorphine  are  already  registered  to  ^f  ^ygg  ^3^^  ^^  foUows:" 
handle  controlled  substances  and  are 

subject  to  the  regulatory  requirements  of  Small  Business  Regulatory  Enforcement  p^py  1 308— [AMENDED] 

the  CSA  Fairness  Act  of  1996 

rr         .       A^  J     <or,oo                                      tl                   J      1            .                   1  1  The  authoritv  citatiou  for  2 1  CFR 

Executne  Order  12988                                        This  proposed  rule  is  not  a  major  rule  ^^^^  continues  to  read  as  follows: 

This  proposed  regulation  meets  the  a'^  defined  by  Section  804  of  the  Small  ^                    ,,  ,  •  c  r  «,  i   „,,  „7,  ,ki 

annlicahlestandards  set  forth  in  Business  Regulatory  Enforcement  .\ulhonty:  21  L.S.C  811.  812.  871(b) 

applicatJk  btanaards  set  tt)rui  in  F.^,rn^.<>;  Ar    nf  igQH  This  rule  will  not  unless  otherwise  noted. 

Sections  3(a)  and  3(b)(2)  of  Executive  hairness  Act  of  IWb    l  nis  rule  will  not 

Order  12988  Civil  Justice  Reform  result  in  an  annual  effect  on  the  2.  Section  1308.13  is  amended  by 

economy  of  Si  UO. 000. 000  or  more;  a  revising  paragraph  (e)  to  read  as  follows: 

E.\pcutive  Order  13132  maior  increase  in  costs  or  prices;  or 

R  1 1AA  1^      ^/^hftHi lift  III 

This  proposed  rulemalting  does  not  significant  adverse  effects  on  suuo.io    acneau  e  ii.  ^ 

preempt  or  modify  any  provision  of  competition,  employment,  investment. 

state  law;  nor  does  it  impose  productivity,  innovation,  or  on  the  (e)  Sarcotic  drugs.  Unless  specifically 

enforcement  responsibilities  on  any  ability  of  United  States-based  excepted  or  unless  listed  in  another 

state;  nor  does  it  diminish  the  power  of  companies  to  compete  with  foreign-  schedule: 

(1)  Any  material,  compound,  mixture,  or  preparation  containing  any  of  the  following  narcotic  drugs,  or  their  salts  idh  ui,ited  as  the  free 
anhydrous  base  or  alkaloid,  in  limited  quantities. as  set  forth  below: 

(i)  Not  more  than  1.8  grams  of  codeine  per  100  milliliters  or  not  more  than  90  miiiigranis  per  dosage  unit,  with  an  equal  or 

greater  quantity  of  an  isoquinoline  alkaloid  of  opium  9803 

(ii)  Not  more  than  1.8  grams  of  codeine  per  100  milliliters  or  not  more  than  90  milligrams  per  dosage  unit,  with  one  or  more 

active,  nonnarcotic  ingredients  in  recognized  therapeutic  amounts   9804 

(iii)  Not  more  than  .JOO  milligrams  of  dihydrocodeinone  (hydrocodone)  per  100  milliliters  or  not  more  than  \5  milligrams  per 

dosage  unit,  with  a  fourfold  or  greater  quantity  of  an  isoquinoline  alkaloid  of  o[)iuni  9805 

(iv)  Not  more  than  300  milligrams  of  dihydrocodeinone  (hydrocodone)  per  100  milliliters  or  not  more  than  I.t  milligrams  per 

dosage  unit,  with  one  or  more  active  nonnarcotic  ingredients  in  recognized  therapeutii  dmounts  9806 

(v)  Not  more  than  1.8  grams  of  dihydroi'odeine  per  100  milliliters  or  not  more  than  10  milligrams  per  dosage  unit,  with  one 

or  more  active  nonnarcotic  ingredients  in  recognized  therapeutic  amounts  9807 

(vi)  Not  more  than  300  milligrams  of  ethylmorphine  per  100  milliliters  or  not  more  than  15  milligrams  per  dosage  unit,  with 

one  or  more  active,  nonnarcotic  ingredients  in  recognized  therapeutic  amounts  9808 

(vii)  Not  more  than  500  milligrams  of  opium  per  100  milliliters  or  per  lUO  grams  or  not  more  than  25  milligrams  per  dosage 

unit,  with  one  or  more  active,  nonnarcotic:  ingredients  in  recognized  therapeutic  amounts  9809 

(viii)  Not  more  than  50  milligrams  of  morphine  per  100  milliliters  or  per  100  grams,  with  one  or  more  active,  nonnarcotic  in- 
gredients in  recognized  therapeutic  amounts  9810 

(2)  .\nv  material,  compound,  mixture,  or  preparation  containing  any  of  the  following  narcotic  drugs  or  their  salts,  as  set  forth  below : 

(i)  Buprenorphine  9064 


(ii)  [Reserved.] 


3.  Section  1308.15(b)  is  revised  to 
read  as  follows 

§1308.15    Schedule  V. 


(b)  Narcotic  drugs.  Unless  specifically 
excepted  or  unless  listed  in  another 
schedule,  any  material.  c:()mpoun(l. 
mixture,  or  preparation  containing  any 
of  the  following  narcotic  drugs  and  their 
salts,  as  set  forth  below; 


(1)  [Reserved] 

•         *         *         *         * 

ait.Mi  (1(  toher  1.  2002. 
John  B.  Bruwn,  III, 
Deputy  Administrator. 
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summary:  The  FHWA,  jointly  with  the 
Federal  Transit  Administration  (FTA), 
amends  its  regulation  on  Planning  and 
Assistance  Standards  that  govern  the 
development  of  transportation  plans 
and  programs  for  urbanized 
(metropolitan)  areas.  The  FTA  has 
codified  the  FHWA  regiUations  for 
Metropolitan  Transportation  Planning 
and  Progranuning  into  their  regulations 
at  49  CFR  613  and  joins  the  FHWA  in 
making  this  change.  This  change 
provides  the  New  York  City 
metropolitan  area  additional  time  to 
review  and  update  its  transportation 
plan  by  waiving  the  regulatory 
requirement  for  a  triennial  plan  update 
for  the  New  York  City  metropolitan  area 
for  up  to  three  years,  until  September 
30,  2005.  This  action  is  necessary 
because  the  New  York  Metropolitan 
Transportation  Covmcil's  (NYMTC) 
offices  were  destroyed  by  the  terrorist 
attacks  that  occurred  on  September  1 1 , 
2001,  and  without  this  waiver.  Federal 
highway  and  transit  funding  could  be 
disrupted  after  September  30,  2002, 
when  the  current  plan  is  set  to  expire. 
Fiulhermore,  Congress  recently  enacted 
and  the  President  signed  HR  3880  that 
clearly  expresses  its  intent  to  provide 
the  New  York  City  metropolitan  area 
with  relief  from  certain  transportation 
conformity  and  metropolitan 
transportation  planning  requirements 
until  September  30,  2005. 
EFFECTIVE  DATE:  October  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr    . 
John  Humeston,  Metropolitan  Planning 
and  Policies  Team  (HEPM),  (404)  562- 
3667  (metropolitan  planning),  60 
Forsyth  Street,  Suite  8M5;  Atlanta, 
Georgia  30303-3104;  or  Mr.  Reid  Alsop, 
Office  of  the  Chief  Counsel  (HCC-31), 
(202)  366-1371;  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  computer, 
modem  and  suitable  communications 
software  from  the  Government  Printing 
Office's  Electronic  Bulletin  Board 
Service  at  (202)  512-1661.  Internet  users 
may  reach  the  Office  of  the  Federal 
Register's  home  page  at:  http:// 
www.archives.gov  and  the  Government 
Printing  Office's  web  page  at:  http:// 
www.access.gpo.gov/nara. 

Background 

The  Clean  Air  Act  of  1970  (CAA)  (44 
U.S.C.  7401  et  seq.)  requires  each  State 


to  develop  a  State  Implementation  Plan 
(SIP)  that  indicates  how  areas  that  are 
not  meeting  air  quality  standards  intend 
to  meet  those  standards.  The 
Environmental  Protection  Agency  (EPA) 
reviews  and  approves  all  SIPs.  The  SIP 
must  specify  emission  limitations  and 
other  measures  necessary  to  attain  and 
maintain  the  national  air  quality  levels 
for  each  pollutant. 

In  1977.  the  Congress  amended  the 
CAA  to  prohibit  Federal  agencies  from 
engaging  in,  supporting  in  any  way,  or 
providing  financial  assistance  for  any 
transportation  activity  that  does  not 
conform  to  the  applicable  SIP,  including 
Federal  or  federally  assisted 
transportation  projects  (Public  Law  95- 
95;  91  Stat.  749).  The  Congress  wanted 
to  ensure  that  any  Federal  funding  and 
approval  for  transportation  plans, 
programs,  and  projects  would  be 
consistent  with  measures  and  goals  of 
the  SIP.  In  1990.  the  Congress  further 
amended  the  CAA  by  integrating  it  with 
the  transportation  planning  process  and 
conditioning  Federal  approval  and 
funding  of  transportation  activities  on 
their  demonstrated  conformity  with  the 
applicable  SIP. 

"The  entity  responsible  for  developing 
transportation  plans  and  programs  for 
virbanized  areas  of  a  State  is  the 
Metropolitan  Planning  Organization 
(MPO).  Section  134(g)  of  title  23,  U.S. 
Code,  requires  each  MPO  to  prepare  and 
update  periodically  a  long-range 
transportation  plan  for  its  metropolitan 
area.  The  MPO  must  coordinate  the 
development  of  this  long-range  plan 
with  the  SIP  in  all  metropolitan  areas 
that  are  nonattainment  or  maintenance 
areas  for  ozone,  carbon  monoxide,  or 
particulate  matter  under  the  CAA  (23 
U.S.C.  134(g)(3)).  These  statutory- 
mandates  for  MPOs  have  been  codified 
in  the  FHWA  regulations  for 
Metropolitan  Transportation  Planning 
and  Programming  at  23  CFR  450  subpart 
C.  Additionally,  the  Federal  Transit 
Administration  (FTA)  adopts  these 
regulations  at  49  CFR  613  subpart  A 
where  the  FTA  cross-references  and 
incorporates  by  reference  the  FHWA 
regulations.  The  FTA  concurs  with  the 
changes  made  bv  this  final  rule  to  23 
CFR  450.322(a).' 

Section  134(g)  states  that  the 
transportation  plan  shall  be  reviewed 
and  updated  periodically,  according  to 
a  schedule  that  the  Secretary  of 
Transportation  (hereinafter  Secretiry) 
determines  to  be  appropriate.  The 
Secretary,  through  the  Federal  Highway 
Administrator,  has  outlined  the 
schedule  for  reviewing  and  approving 
the  MPO's  transportation  plans  in  23 
CFR  450.322(a).  The  transportation  plan 
has  a  20-vear  horizon  and  must  be 


reviewed  and  updated  at  least 
triennially  in  any  nonattMnment  and 
maintenance  areas  (23  CFR  450.322(a)). 

The  New  York  City  metropolitan  area 
includes  an  urbanized  area  for  the 
purposes  of  section  134  and  has  been 
designated  as  a  nonattainment  area  for 
the  purposes  of  the  CAA.  The  MPO 
responsible  for  the  New  York  City 
metropolitan  area  is  the  New  York 
Metropolitan  Transportation  Council 
(NYMTC).  The  NYMTC  last  reviewed 
and  updated  its  transportation  plan  on 
September  30.  1999.  and  without  this 
proposed  amendment  would  be 
required  to  again  review  and  update  the 
plan  by  Septembc     iO,  2002. 
Unfortunately,  t'     .nJYMTC  occupied 
offices  in  the  W   :  Id  Trade  Center  in 
Manhattan  and  meir  offices  were 
destroyed  by  the  terrorist  attacks  on  the 
World  Trade  Center  buildings  on 
September  11,  2001.  Therefore,  it  will 
be  impossible  for  NYMTC  to  update  its 
transportation  plan  bv  September  30. 
2002,  as  required  by  23  CFR  450.322(a). 
This  could  disrupt  Federal  highway  and 
transit  funding  after  that  date. 

In  addition  to  the  long-range  plan,  the 
MPO  must  develop  a  transportation 
improvement  program  (TIP)  for  the  area 
(23  U.S.C.  134(h)(1)(A)).  The  TIP  must 
be  updated  every  two  years  and 
approved  bv  the  MPO  and  the  Governor 
(23  U.S.C  134(h)(1)(D)).  The  New  York 
metropolitan  area  last  updated  their  TIP 
on  November  1,  2001. 

Recently,  the  President  signed  into 
law  HR  3880  in  order  to  provide 
NYMTC  additional  time  to  review  and 
update  its  TIP,  and  prepare  conformity 
determinations,  by  providing  relief  from 
certain  transportation  conformity  and 
metropolitan  transportation  planning 
requirements  until  September  30.  2005. 
HR  3880  exempts  the  New  York  City 
area's  current  TIP  and  plan  from  the 
Clean  Air  Act's  conformity  requirements 
until  September  30,  2005.  The  intent  is 
to  provide  NYMTC  additional  time  to 
organize  and  become  operational  again 
in  order  to  work  on  a  new  plan  and  TIP 
in  the  aftermath  of  the  September  1 1 . 
2001.  terrorist  attacks  on  that  area. 

For  the  same  reasons,  the  FHWA.  in 
conjunction  with  the  FTA.  amends  its 
regulation  on  Planni-ng  and  Assistance 
Standards,  which  governs  the 
development  of  transportation  plans 
and  programs  for  urbanized 
(metropolitan)  areas,  to  provide  New 
York  City  metropolitan  area  additional 
time  to  review  and  update  its 
treinsportation  plan.  In  urbanized 
nonattainment  areas,  such  as  the  New 
York  City  area,  the  transportation  plan 
is  required  to  be  "revised  and  updated 
at  least  triennially  *   *    *'  23  CFR 
450.322(a).  The  transportation  plan  for 
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th>'  \''\v  ^■^)rk  i;it\  metropolitan  area 
was  last  updated  on  September  30. 
1994  The  rf'(  eiitlv  enacted  HK  iHHO  that 
provides  .N'^'MTCl  a  temporary  waiver 
from  certain  statutory  and  regulatory 
transportation  ronformitv  and 
metropolitan  transportation  plannini; 
requirements  is  a  clear  indiiation  of 
Congressional  intent  that  the  New  York 
citv  metropolitan  area  be  given  relief 
from  the  closelv  related  regulatory 
requirement  for  updates  of  the  plan. 
codified  in  23  CFR  450  ,i22ta) 

Consequently,  the  FHVV.-\  hereby 
amends  the  regulation  on  Planning  and 
Assistance  Standards,  that  governs  the 
development  of  transportation  plans 
and  programs  for  urbanized 
(metropolitan)  areas  and  statewide 
transportation  plans  and  programs,  to 
provide  the  New  York  City  metropolitan 
area  additional  time  to  review  and 
update  its  transportation  plan.  This 
action  waives  the  regulatory 
requirement  for  a  triennial  plan  update 
for  the  New  York  metropolitan  area  for 
up  to  three  years,  until  September  30. 
2005.  consistent  with  the  date  set  by  the 
Congress.  Since  the  (Congress  expressed 
its  intent  to  provide  the  NYMTC 
additional  time  to  review  and  update  its 
TIP.  it  is  ((insistent  for  the  FH\V.\  to 
.iiiiend  its  regulaticjns  to  support  the 
congressional  action  to  provide  relief  ff)r 
NYMTC 

Rulemaking  .\nalyses  and  Notices 

In  <u  cordanie  with  section 
553(b)(3)(B)  of  the  Administrative 
Procedure  Act.  the  FHWA  believes  that 
good  cause  e.xists  to  waive  prior  notR:e 
and  opportunity  for  public  comment  as 
it  is  impracticable  and  contrary  to  the 
public  interest  The  (Congress  has  clearly 
expressed  its  intent  that  the  NYMTC' 
should  be  afforded  additional  time  to 
review  and  update  their  plan  and  TIP  by 
enacting  HR  3H80  It  is  unnecessary  to 
provide  prior  notice  and  opportunity  for 
public  comment  for  this  regulatory' 
change  that  is  consistent  with  and 
implements  the  intent  of  Congress. 
Furtherinnre  prior  notice  and 
opportunit\  for  public  cf)mment  is 
impracticable  because  the  current  plan 
is  set  to  expire  on  September  30.  2002. 
which  does  not  provrde  sufficient  lime 
to  obtain  public  comment  on  this  action. 
The  N'J'MTC;  occupied  office  space  in 
the  World  Trade  Towers  that  were 
destrfned  in  the  terrorist  attack  of 
September  11.  2001.  and  it  is  impossible 
for  the  NYMTC  to  review  and  update  its 
transportation  plan  bv  September  30. 
2002   If  NYMTC  does  not  have  a  new- 
plan  or  a  waiver  from  the  requirement 
to  have  a  new  plan  on  that  date.  thi.m 
transportation  projects  may  not 
advance,  Therefort;,  with  \h^•  imminent 


expuaiioii  ot  the  current  plan  and  the 
clear  ( ioiigressional  intent  to  provide  a 
tempi irarx  vs.iiver  to  the  New  York  City 
metropcilit.in  .irea  from  certain 
transportation  conformity  and 
metropolitan  planning  rc^quirenients.  the 
FHW'.'X  belie\cs  good  cause  exists  to 
waive  prior  iiotn  e  and  (jpportunity  for 
comment 

For  the  reasons  stated  above,  the 
FHWA  believes  good  cause  exits  to 
waive  prior  notic  e  and  opportunity  for 
comment   .^dditionaiU  .  in  accordance 
with  sec  tion  553ld){3)  of  the  APA.  the 
FHWA  believes  that  good  cause  exists  to 
m.ike  this  rule  effective  upon 
public  .itioii  111  the  Federal  Register. 
Without  the  relief  granted  by  this  action, 
the  New  "i  ork  Citv  metropolitan  area 
would  not  he  ,ihle  to  acivanc:e  ain 
transportation  projects  alter  their 
current  [ilau  expires  on  September  30. 
2002.  unless  and  until  the  NYMTC:  is 
able  to  review  and  iqidate  their  plan  or 
a  waiver  from  this  reipiirement.  Since 
the  NYMTC  occupit^d  office  space  in  the 
World  Trade  Outer  that  was  completely 
destroyed  on  Se|)teinber  11.  2002.  it  will 
be  impossibli'  tni  the  WMTC  to  c:reate 
a  new  transpi irl.it mii  plan  in  that  time 
undiT  the  current  i  ik  umstances. 
Therefore,  it  is  nee  essar\  to  amend  our 
regulation  to  provide  the  necessary 
relief  conteiii|il.ited  b\  ( iongress  as  soon 
as  possible 

Fxecutive  Order  128t)B  (Regulatory' 
Planning  and  Review)  and  DOT 
Regulatory  Policies 

We  ha\e  deleriniiu'd  that  this 
rulemaking  is  not  a  significant 
regulatory  actmn  uithin  the  meaning  of 
Executive  Ordcu  12K()(>  and  under 
Department  of  Transportation  regulatory 
policies  and  proc  edures  This  action  is 
intended  to  reduce  c  urrent  regulatc)r\ 
burdens  on  the  NYMTt;  for  a  temporary 
time  period   In  prep.iring  this  ac:tion,  the 
FH\V.\  has  sdught  to  maintain  existing 
flexibility  of  operation  wherever 
possible  for  States,  MPCJs.  and  other 
affected  organizations  and  utilize 
already  existing  processes  to  accomplish 
.iii\  new  t.isks  or  activities. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulator} 
Flexibilitv  Act  (Public  Law  96-354;  5 
U.S.C.  601-612).  we  have  evaluated  the 
effects  of  this  rule  on  small  entities. 
siic:h  as.  local  governments  and 
businessc's   We  belie\t'  that  the 
flexibility  available  to  States  and  MPQs 
in  responding  to  requirements  has  been 
maintained,  if  not  enhanced,  in  this 
proposal.  Acc;oniingl\ .  the  FHWA 
hereby  certifiers  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  13132  (Federalism) 

This  action  has  been  reviewed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  dated  August  4.  1999.  and  it  has 
bcxni  determined  that  this  action  does 
not  have  a  substantial  direct  effect  or 
sufficient  Federalism  implications  on 
States  and  local  governments  that  would 
limit  the  policymaking  discretion  of  the 
States.  Nothing  in  this  document 
directly  preempts  any  State  law  or 
regulation.  The  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 
(Public  Law  105-17H;  112  Stat.  107)  and 
its  predecessors  authorize  the  Secretary 
to  implement  the  provisions  for 
mt^tropolitan  and  statewide  planning. 
We  believe  that  policies  in  these 
proposed  rules  are  consistent  with  the 
principles,  c:riteria  and  requirements  of 
the  Federalism  Executive  Order  and  the 
TE.\-21. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
.-\ssistance  Program  Numbt!rs  20.205, 
Highway  planning  and  Construction: 
20. 500.  Federal  Transit  Capital 
Improvement  Grants,  20.505,  Federal 
Transit  Technic:al  Studies  Grants: 
20  507.  Federal  Transit  ('apital  and 
Operating  Assistance  Formula  Grants. 
The  regulations  implementing  Executive 
Order  12372  regarding 
inttrrgovernmcntal  consultation  in 
Federal  programs  and  activities  apply  to 
these  programs. 

Paperwork  Reduction  Act 

Cnder  the  Paperwork  Reduction  Act 
of  1995  (PRA)(44  C.S.C,  3501-3520). 
Federal  agencies  must  obtain  appro\al 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  c:onduc;t,  sponsor,  or 
require  through  regulations. 

The  reporting  requircnuents  for 
statewide  transportation  plans  and 
programs  are  approved  under  OMB 
control  number  2132-0529.  The 
information  collection  requirements 
addressed  under  the  current  OMB 
approval  number  (2132-0529)  impose  a 
total  burden  of  241,850  hours  on  the 
planning  agencies  that  must  c:omply 
with  the  rcH^uirements  in  the  existing 
regulation. 

National  Environmental  Policy  Act 

We  have  analyzed  this  action  for  the 
purpose  of  the  National  Environmental 
Policy  Act  of  1969  (42  V.S.C.  4321  et 
sf(j.].  It  is  our  determination  this  action 
is  consistent  with  the  provisions  of  23 
CFR  771.11 7(c){20)  which  deems  the 
issuance  of  regulations  of  this  nature  to 
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meet  the  requirements  for  a  Categorical 
Exclusion. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  a  Federal 
niandate  resulting  in  the  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  in  any  one  year.  (2  U.S.C. 
1531  et  seq.) 

The  requirements  of  23  U.S.C.  134 
and  135  are  supported  by  Federal  funds 
administered  by  the  FHWA  and  the 
FTA.  There  is  a  legislatively  established 
local  matching  requirement  for  these 
funds  of  twenty  percent  of  the  total 
project  cost.  The  FHWA  and  the  FTA 
believe  that  the  costs  of  complying  with 
these  requirements  are  predominantly 
covered  by  the  funds  they  administer. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energy  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required. 


Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action 
under  Executive  Order  13175.  dated 
November  6,  2000,  and  believes  that  this 
final  rule  will  not  have  substantial 
direct  effects  on  one  or  more  Indian 
tribes:  will  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
goverrunents:  and  will  not  preempt 
tribal  law.  Therefore,  a  tribal  summary 
impact  statement  is  not  required. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory- 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  every  year.  The  RINs 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  450 

Grant  programs — transportation. 
Highways  and  roads.  Mass 
transportation.  Reporting  and 
recordkeeping  requirements. 

Issued  on:  October  2.  2002. 
Mary  E.  Peters. 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  23,  Code  of  Federal 
Regulations,  by  amending  part  450  as 
set  forth  below: 

PART  450— PLANNING  ASSISTANCE 
AND  STANDARDS 

1.  The  authority  citation  for  part  450 
continues  to  read  as  follows: 

Authoritv:  23  U.S.C.  134.  135,  217(g).  315; 
42  U.S.C.  7410  et  seq.:  49  U.S.C.  5303-5306; 
49  CFR  1.48(b)  and  1.51. 

2.  Revise  §  450.322(a)  to  read  as 
follows: 

§450.322    Metropolitan  transportation 
planning  process:  Transportation  plan. 

(a)  The  metropolitan  transportation 
plarming  process  shall  include  the 
development  of  a  transportation  plan 
addressing  at  least  a  twenty-year 
planning  horizon.  The  plcui  shall 
include  both  long-range  and  short-range 
strategies/actions  that  lead  to  the 
development  of  an  integrated 
intermodal  transportation  system  that 
facilitates  the  efficient  movement  of 
people  and  goods.  The  transportation 
plan  shall  be  reviewed  and  updated  at 
least  triennially  in  nonattainment  and 
maintenance  areas  and  at  least  every 
five  years  in  attainment  areas  to 
conform  its  validity  and  consistency 
with  current  and  forecasted 


transportation  and  land  use  conditions 
and  trends  and  to  extend  the  forecast 
period,  except  that  the  transportation 
plan  for  the  New  York  Metropolitan 
Transportation  Council  that  was 
reviewed  and  updated  on  September  30, 
1999.  shall  be  reviewed  and  updated  no 
later  than  September  30,  2005.  The 
transportation  plan  must  be  approvcni 
by  the  MPO. 
***** 

|FR  Dm  .  ()2-2551.T  FiluJ  10-3-02:  ll:S4am) 
BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-02-114] 
RIN2115-AA97 

Security  Zones;  Passenger  Vessels, 
Portland,  Maine,  Captain  of  the  Port 
Zone 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  moving  and  fixed  security 
zones  around  high  capacity  passenger 
vessels,  including  international  ferries, 
located  in  the  Portland,  Maine.  Captain 
of  the  Port  zone.  These  actions  are 
necessary  to  ensure  public  safety  and 
prevent  sabotage  or  terrorist  acts  against 
these  vessels.  Persons  and  vessels  are 
prohibited  from  entering  these  security 
zones  without  permission  of  the  Captain 
of  the  Port.  Portland,  Maine. 
DATES:  This  rule  is  effective  from 
September  25,  2002,  until  December  1, 
2002, 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Portland.  Maine.  103  Commercial 
Street,  Portland,  Maine  04101  between  8 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  R.  F.  Pigeon, 
Port  Operations  Department,  Marine 
Safety  Office  Portland.  Maine  at  (207) 
780-3251. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Due  to  the 
warnings  given  by  national  security  and 
intelligence  officials  that  there  is  an 


62374  Federal  Register /Vol    B7.  No.  194 /Monday,  October  7,  2002 /Rules  and  Regulations 


incn-dMMl  risk  th.it  turthi-r  suhvcrsive  or 
terrorist  activity  may  be  lauiuhed 
against  the  United  States,  the  Homeland 
Sei  uritv  Advisors  Svstem  level  was 
upgraded  to  "high"  and  the  Maritime 
Secuntv  (MARSECI  Level  was  raised  to 
Level  II  indicating  a  heightened  threat. 
As  a  result,  a  heightened  level  of 
securitv  has  been  established  arountl  ail 
passenger  vessels  in  the  Portland. 
Maine,  Captain  of  the  Port  zone.  These 
security  zones  are  needed  to  protect 
passenger  vessels,  persons  aboard 
passenger  vessels,  the  publn 
waterwavs,  ports  and  adjacent  tai  ilities 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  events  of  a  similar 
nature  taken  upon  passenger  vessels  in 
the  Portland.  Maine,  Captain  of  the  Port 
zone 

Passenger  vessels  have  already  begun 
their  seasonal  arrivals  in  the  Portland. 
Maine,  Captain  of  the  Port  ^one  Any 
delay  in  the  effective  date  of  this  rule, 
is  contrarv  to  the  public  interest  insof.ir 
as  it  mav  render  individuals  and 
facUities  within,  and  adjacent  to, 
passenger  vessels  vulnerable  to 
subversive  activity,  sabotage  or  terrorist 
attack  The  measures  (ontemplated  by 
this  rule  are  intended  to  prevent  future 
terrorist  attacks  against  individuals  and 
facilities  within  or  adjac:ent  to  passenger 
vessels   immediate  action  is  required  to 
accomplish  these  objectives  and 
necessary  to  continue  safeguarding 
these  vessels  and  the  surrounding  area. 

For  the  reasons  stated  in  the 
paragraf)hs  above,  under  .5  L'.S.C. 
5.5:<(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  davs  after 
publication  in  the  Federal  Register 

Background  and  Purpose 

CJn  .September  1 !.  iUUl,  terrorists 
launt:hed  attacks  on  commercial  and 
public:  structures  (airplanes,  the  World 
Trade  Onter  in  New  York  and  the 
Pentagon  in  Arlington.  Virginia)  killing 
iar>;e  numbers  of  people  and  damaging 
properties  of  national  significance. 
There  is  an  increased  risk  that  further 
>ubversive  or  terrorist  activity  may  be 
launched  against  the  United  States 
based  on  warnings  given  by  national 
securitv  and  intelligence  offif  lais 

Due  to  these  warnings,  on  September 
H).  2002  the  Homeland  Securitv 
Advisorv  Svstem  level  was  upgraded  to 
"high"  and  the  Maritime  Securitv 
(MARSEC:)  Level  was  raised  to  Level  II 
indicating  a  heightened  threat.  ,\s  a 
result,  a  heightened  level  of  sec  uritv  has 
been  established  around  all  passenger 
vessels  in  the  Portland.  Maine.  Captain 
of  the  Port  zone   In  addition   the 
increased  tensions  in  the  Middle  Last 
have  made  it  prudent  for  select  facilities 


and  V  essels  to  be  on  a  higher  state  of 
alert  hec  ause  terrorist  organizations 
have  publicly  dec  lared  an  ongoing 
intention  to  conduct  armed  attacks  on 
US   interests  worldwide 

These  heightentni  security  concerns, 
together  with  the  catastrophic  impact 
that  a  terrorist  attack  against  a  passenger 
vessel  would  have  to  the  public  interest, 
make  these  sec  urity  zones  prudent  on 
the  navigable  waterwavs  of  the  United 
States  Vessels  operating  near  passenger 
vessels  present  possible  platforms  from 
whi(  h  individuals  may  gain 
un.uitlionzed  ac:cess  to  these  vessels  or 
launch  terrorist  attacks  upon  these 
vessels  As  a  result,  the  Coast  Guard  is 
taking  measures  to  prevent  vessels  or 
persons  from  ac:cessing  the  navigable 
waters  close  to  passenger  vessels  in  the 
Portland,  Maine,  Captain  of  the  Port 
z(mfv 

Discussion  of  Rule 

This  regulation  establishes  temporary 
security  zont^s  that  will  be  in  effect  in 
the  navigable  wafers  within  a  100-yard 
radius  around  any  {)as.senger  vessel  that 
is  moored,  or  in  the  process  of  mooring, 
at  anv  berth  or  anchored  within  the 
Portland.  Maine.  Captain  of  the  Port 
zone.  While  underwav.  the  scuiurity 
zcme  will  be  100  yards  on  each  side  and 
astern  of  the  passenger  vessel  and  200 
yards  ahead  whic:h  is  needed  due  to  the 
passenger  vessels  speed  of  acivance 
through  the  water.  To  clarify  which 
types  of  passenger  vessels  this  rule 
.tpplies  to,  we  have  adopted  a  modified 
version  of  the  definition  in  33  CFR 
120  100  for  this  rule  by  removing  the 
requirement  for  "making  voyages  lasting 
more  th.in  24  hours"  and  by  increasing 
the  reciuireiiient  for  number  of 
passengers  from  "authorized  to  carry 
more  than  12  passengers  for  hire"  to 
"authorized  to  carry  more  than  500 
passengers  for  hire"   This  c:hdnge  allows 
U)t  including  high  (  apacitv  c:ruise  ships 
and  international  f(?rrit?s  under  the 
definition  while  exc  luding  smaller 
vessels. 

These  security  zones  are  needed  to 
protec  t  passenger  vessels,  persons 
aboard  passenger  vessels,  the  public, 
watt-rwavs.  ports  and  adjacent  fac:ilities 
trom  sabotage?  or  other  subversive  acts. 
accidents,  or  other  events  of  a  similar 
nature  taken  upon  passenger  vessels  in 
the  Portland.  Maine.  Captain  of  the  Port 
zone  Entry  into  these  zones  will  be 
prohibited  unless  spc^cifically 
.luthorized  by  the  (iaptain  of  the  P(jrt  or 
his  designated  rc^presentative.  Vessels 
already  moon;d  or  anchored  when  these 
security  zones  take  efft^ct  are  not 
re(|uired  to  get  underway  to  avoid  either 
the  mo\  iiig  or  fixed  zones  unless 
specifically  ordered  to  do  so  by  the 


Captain  of  the  Port  or  his  designated 
representative. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  enlist  the  aid  and 
cooperation  of  any  Federal,  state, 
county,  municipal,  or  private  agency  to 
assist  in  the  enforcement  of  the 
regulation.  To  the  extent  that  each  is 
applicable,  this  regulation  is  issued 
under  the  authority  contained  in  33 
use.  1226  and  1231;  50  U.S.C.  191:  33 
CFR  1.05-l(g).  6.04-1.  6.04-6  and 
160.5;  and  49  CFR  1.46. 

Any  violation  of  the  security  zones 
described  herein  is  punishable  by, 
among  others,  civil  penalties  (not  to 
exceed  S25.000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
5250,000),  in  rem  liability  against  the 
offending  vessel  and  license  sanctions. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3{f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
rc^quire  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979).  These 
zones  will  encompass  a  small  portion  of 
the  waterway  for  a  limited  period  of 
time.  There  is  ample  room  for  vessels  to 
navigate  around  the  security  zones  and 
delays,  if  any.  are  expected  to  be 
minimal.  Vessels  and  persons  may  be 
allowed  to  enter  these  zones  on  a  case- 
by-case  basis  with  permission  of  the 
Captain  of  the  Port. 

Small  Entities 

Under  the  Regulatory  Fl(>xibilify  Act 
(5  U.S.C  601-612).  we  have  considered 
whether  this  rule  would  have  a 
signinc:ant  economic:  impac:t  on  a 
substantial  number  of  small  entities. 
The  term  "small  entitic^s"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000 

For  the  same  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  c;ertifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  tha|  they  can 
better  evaluate  its  effects  on  them  emd 
participate  in  the  rulemaking  process.  If 
this  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  operations  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govermnental  Actions  and 


Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Goverimient  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g),  of  Commandant 
histruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  temporary  security 
zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  M3\:  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  fi.04-«  and  160..'>; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-n4  to 
read  as  follows: 

§  165.T01-114    Security  Zones:  Passenger 
Vessels,  Portland,  Maine.  Captain  of  the 
Port  Zone. 

(a)  Definition.  "Passenger  vessel"  as 
used  in  this  section  means  a  passenger 
vessel  over  100  gross  tons,  authorized  to 
carrv  more  than  500  passengers  for  hire: 
making  voyages  of  which  any  part  is  on 
the  high  seas:  and  for  which  passengers 
are  embarked  or  disembarked  in  the 
Portland.  Maine.  Captain  of  the  Port 
zone  as  defined  in  33  CFR  3.05-15. 

(b)  Location.  The  following  areas  are 
security  zones; 

(1)  All  navigable  waters  within  a  100- 
yard  radius  around  any  passenger  \essel 
that  is  moored,  or  in  the  process  of 
mooring,  at  any  berth  or  anchored 
within  the  Portland,  Maine,  Captain  of 
the  Port  zone. 

(2)  All  navigable  waters  of  the 
Portland.  Maine.  Captain  of  the  Port 
zone  200-yards  ahead,  and  100-yards  on 
each  side  and  astern  of  any  passenger 
vessel  that  is  underway. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entrv  into  or  movement  within 
these  zones  is  prohibited  unless 
previously  authorized  by  the  Coast 
Guard  Captain  of  the  Port.  Portland, 
Maine  (COT?)  or  his  designated 
representative.  These  security  zones 
will  not  preclude  the  routine  loading 
and  unloading  of  passengers,  vehicles  or 
cargo;  or  movement  of  authorized 
employees  and  support  personnel  at  any 
facility  or  aboard  any  passenger  vessel. 

(2)  All  persons  and  vessels  must 
comply  with  the  instructions  of  the 
COTP  or  the  designated  on-scene  Coast 
Guard  patrol  personnel.  On-scene  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
and  local,  state  and  federal  law- 
enforcement  vessels.  Emergency 
response  vessels  are  authorized  to  move 
within  the  zone,  but  must  abide  by 
restrictions  imposed  by  the  COTP  or  his 
designated  representative. 
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(3)  No  person  may  swim  upon  or 
below  the  surface  of  the  water  within 
tht'  h<  iiiintarifs  of  these  sec:urit\'  znm^s 
unU'-.>  pr>'\ii)uslv  authorized  by  the 
COTP  or  his  designated  representative 

(d)  Effective  pennd  This  section  is 
effective  from  September  25.  2002. 
through  December  1,  2002. 

Ddt-.i   S,-ptember  25,  2002 
W.W    Rnggs. 

Acting  Commander.  U.S.  Coast  Guard 
Captain  of  the  Port.  Portland.  Maine 
IFR  Dor   02-2=)40,T  Filed  10-^-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  187-0365a:  FRL-7385-3I 

Revisions  to  the  California  State 
Implementation  Plan.  South  Coast  Air 
Quality  Management  District 

AGENCY:  tnvirunuuTitdl  F^rntfc  tMu 

.\i;ent  V  lEPA) 

ACDON:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  South 
Coast  .\n  Quality  Management  District 
(SC^AQMU;  portion  of  the  California 
State  Implementation  Plan  (SIPl  This 
revision  concerns  the  emission  ot 
volatile  organic  compounds  (VOC)  from 


wastewater  systems.  We  are  approving  a 

lot  ,il  rule  thiit  regulates  this  emission 
soun  e  under  the  Clean  .Air  .\rX  as 
amended  m  I'IMO  (C.\.-\  or  the  .^ct). 

DATES:  Tills  rule  is  effective  on 
Dfcemlier  ti   J()()2,  without  hirther 
notii.e,  unless  l'.V.\  receives  adverse 
comments  by  November  6,  2002.  If  we 
re<:eive  such  fomments,  we  will  publish 
a  tiiiielv  uithdr.iual  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  u  ill  not  take  effect 

ADDRESSES:  Mail  lomments  to  .\ndv 
Slecltel.  Kulemakint;  Offiie  Chief  (AIR- 
4).  I'  S   Environmental  Protection 
.X'^eni  V,  Region  IX.  7.5  Hawthorne 
Street,  San  Francisco,  CA  94105. 
You  can  inspect  a  t:opy  of  the 
submitted  rule  and  EP,\'s  technical 
support  do(  unient  (TSD)  at  our  Region 
i,\  offi(  e  during  normal  business  hours 
You  may  also  see  a  copy  of  the 
submitted  rule  and  TSD  at  the  following 
lo(  ations 

.Air  and  Radiation  Docket  and 
Information  Center  (f5102T),  U.S. 
Environmental  Protec  turn  Agency, 
Room  B-102,  1.301  Constitution 
Avenue.  N\V  ,  Washington  DC  20460 

California  .Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814 

South  Coast  .Air  Quality  Management 
District,  218b5  East  Copley  Drive, 
Diamond  Bar,  CA  91765 

Table  1.— Submitted  Rules 


A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
wu-\v  arbxa.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen.  Rulemaking  Office  (AIR-4). 
C  S  Environmental  Protection  Agency. 
Region  IX;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

i    THh  .States  Submittal 

.\   What  Rule  Did  the  State  Submit' 

B    .Are  There  Other  Versions  of  This  Rule? 

(     What  .Are  the  Changes  in  the  Submitted 
Rule' 
il   tP.As  Evaluation  and  .Action 

.A   How  Is  EPA  Evaluating  the  Rule' 

H   D(.ies  the  Rule  Meet  the  Evaluation 
( Tileria' 

(     Puljjn  Comment  and  Final  .A(  tion 
HI   Hcit  kground  Information 

A   Whv  Was  This  Rule  Submitted' 
IV   .Administrative  Requirements 

I.  The  State's  Submittal 

A   What  Rule  Did  the  State  Submit 

Table  1  lists  the  rule  we  are  approving 
with  the  date  that  it  was  amended  by 
the  local  air  agency  and  submitted  by 
the  California  Air  Resources  Board 
(CARE). 


Local  Agency 


Rule  1^ 


SCAQMD 


Rule  Title 


Amended 


Submitted 


1 176    VOC  Emissions  from  Wastewater  Systems 


09/13/96 


11/26/96 


On  February  12.  1997.  this  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  (  FR  Part  51  .Appendix  \'. 
which  must  be  met  before  formal  EP.A 
review 

B  .Are  There  Other  Versions  of  This 
Bule^ 

We  approved  into  the  SIP  im  August 
25,  1994  (59  FR  43751)  a  version  of 
SCAQMD  Rule  1176.  originally  adopted 
on  .November  3,  1989. 

C.  What  Are  the  Changes  m  the 

Suhnuttt^ii  Rule? 

Rule  1 1  "fi  changes  for  refineries  are  as 

follows 

•  Refineries  will  be  required  to  either 

ccmtrol  with  monitoring  repeat-emitting 
drain  system  i  omponents  (DS(")  to  500 
ppm  VOC  or  install  < untrols  on  all  DSCs 
with  less  monitoring 

•  New  process  drains  are  required  to 
have  DSC  controls 


•  Monitoring  frequeni  les  are 
decreased  for  low-tmiitting  and  non- 
em  ittiiiv;  DS(  .N 

Other  Rule  1 17b  changes  for  all 
facilities  are  as  follows: 

•  Bulk  loading  terminals  are 
excluded 

•  Separator  forebavs,  clarifiers.  and 
tanks  are  included 

•  Schematic  identification  is  required 
for  some  facilities  for  certain 

(  ompiuients  with  an  accompanying  list 
of  all  DSCs 

•  The  500  ppm  VOC;  limit  applies  to 
the  entire  wastew.iter  system,  and  no 
openings  are  allowed  in  manhcde 
covers. 

•  A  requirement  for  the  inspector  to 
be  (  ertifitul  is  added 

•  Reipiirements  for  recordkeeping 
and  reporting  are  added. 

•  Certain  exemptions  are  allowed  for 
sources  that  wouhi  emit  little  or  no 
VOCs. 


II.  EPA's  Evaluation  and  Action 

A  How  Is  EPA  Evaluating  the  Rule? 

Cenerally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA),  must  require  Reasonably 
.Available  Control  Technology  (RACT) 
for  major  sources  in  nonattainment 
areas  (see  section  182(a)(2)(A)).  must  not 
interfere  with  applicable  requirements 
including  requirements  concerning 
attainment  (see  section  110(1)).  and  must 
not  relax  existing  requirements  in  effect 
prior  to  enactment  of  the  1990  CAA 
amendments  (see  section  193).  The 
SC.AQMD  regulates  an  extreme  ozone 
nonattainment  area.  40  CFR  81.305. 
Therefore  Rule  1176  must  fulfill  RACT 
requirements. 

Cuidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 
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•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans.  U.S.  EPA,  40 
CFR  part  51. 

•  Issues  Relating  to  VOC  Regulation . 
Cutpoints.  Deficiencies,  and  Deviations 
(the  "Blue  Book"),  U.S.  EPA,  OAQPS 
(May  25,  1988). 

•  Control  of  Refinery  Vacuum 
Producing  Systems,  Wastewater 
Separators  and  Process  Unit 
Turnarounds,  EPA-450/2-7 7-025 
(October  1977). 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  the  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability,  SIP  relaxations, 
and  fulfilling  RACT.  The  TSD  has  more 
information  on  our  evaluation. 


C  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  the 
approval  without  proposing  it  in 
advance.  However,  in  the  Proposed 
Rules  section  of  this  Federal  Register. 
we  are  simultaneously  proposing 
approval  of  the  same  submitted  rule.  If 
we  receive  adverse  comments  by 
November  6,  2002.  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  the 
direct  final  approval  will  not  take  effect 
and  we  will  address  the  comments  in  a 
subsequent  final  action  based  on  the 
proposal.  If  we  do  not  receive  timely 


adverse  comments,  the  direct  final 
approval  will  be  effective  without 
further  notice  on  December  6,  2002. 
This  will  incorporate  the  rule  into  the 
federally-enforceable  SIP. 

III.  Background  Information 

A.  Why  Was  This  Rule  Submitted'' 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Table  2. — Ozone  Nonattainment  Milestones 


Date 


MarctiG,  1978  

May  26,  1988  

November  15,  1990 


Event 


EPA  promulgated  a  list  ot  ozone  nonattainment  areas  under  ttie  Clean  Air  Ad  as  amended  in  1977  43  FR 

8964;  40  CFR  81  305 
EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard 

and  requested  that  they  correct  the  deficiencies  (EPAs  SIP-Call)    See  section  llO(a)(2)(H)of  the  pre- 

dfTi6nd6d  Act 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549.  104  Stat   2399,  codified  at  42  U  S  C. 

7401-7671  q. 
May  15,  1991   I  Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by  this  date 


rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 


Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Goveriunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000),  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA,  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 


to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 

The  Congressional  Review  .Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
mav  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


62378  Federal  Register/ Vol.  67,  No.  194 /Monday.  October  7.  2002 /Rules  and  Regulations 


This  action  is  not  a  "md)or  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307fb)(l)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  fded  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  bv  December  6.  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  uf  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  mav  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action  This  action  may  not 
be  chdlienoed  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  contr(jl.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

D.tt^'i    August  ^0.  2002. 
Keith  Takata. 
Artms  Regional  Administrator,  Region  IX. 

F'art  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  52— {AMENDED] 

1.  The  duthoritv  citation  for  part  52 
continues  to  read  as  follows: 

.\uthoritv:  42  I'  S  C   7401  et  seq. 

Subpart  F — California 

2   Section  .52.220  is  amended  by 
adding  paragraph  (c)(242)(iJ(B)(2)  to 
read  as  follows: 

§52.220     Identification  of  plan. 

*  »  *  •  ft 

(242)  *    *    * 
(i)  *    •    * 
(B) •    *    * 

[2]  Rule  1176,  adopted  on  November 
r  1989  and  amended  on  September  \3. 
1996. 

*  *  •  «  * 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WV  054—60223;  FRL-7381-9] 

Approval  and  Promulgation  of  Air     • 
Quality  Implementation  Plans;  West 
Virginia;  Ambient  Air  Quality  Standard 
for  Nitrogen  Dioxide 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 

action:  Diret:t  final  rule. 


SUMMARY:  EPA  is  taking  direct,  final 
ai:tion  to  approve  revisions  to  the  West 
Virginia  State  Implementation  Plan 
(SIP)  This  revision  establishes  ambient 
air  quality  standards  for  nitrogen 
dioxide,  equivalent  to  the  national 
primary  and  secondary  ambient  air 
qualitv  standards  established  by  EPA. 
EPA  is  approving  this  revision  to  the 
SIP  in  accordance  with  the  Clean  Air 
Act 

DATES:  This  rule  is  effective  on 
December  6.  2002,  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  November  6.  2002. 
If  EP.-\  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Chief.  Air 
Qualitv  Planning  and  Information 
Services  Branch,  Mailcode  ;jAP21,  U.S. 
Environmental  Protection  Agency, 
Region  III.  1650  .\rrh  Street. 
Philadelphia.  P.-nnsvlvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspe(  tion  during  normal  business 
hours  at  the  .\ir  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  ill.  1650  .Xrch  Street, 
Philail.'lphia.  Pt'nnsvlvania  19103  and 
West  Virginia  Department  of 
Envinminental  Protection,  Division  of 
Air  Qualitv.  7012  MacCorkle  Avenue. 
St:    flharieston.  WV  25304-2943. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Lewis.  (215)  814-2185.  or  by  e- 
mail  at  Lfvvis  lanire'fiepo.gov.  Please 
note  anv  comments  on  this  rule  must  be 
submitted  in  writing,  as  provided  in  the 
ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION:  On 
September  21.  2000,  the  West  Virginia 
Division  of  Environmental  Protection 
submitted  a  revision  to  its  SIP  to 
establish  ambient  air  (|uality  standards 
for  nitrogen  dio.xide  The  revision 
consists  of  the  adoption  of  revisions  to 
Regulation  45(^.SR12 — Ambient  Air 
Quality  Standards  for  Nitrogen  Dioxide. 


I.  Background 

A.  Summary  of  the  SIP  Revision 

This  revision  restructures  and 
reorganizes  Regulation  45CSR12. 
governing  the  ambient  air  quality 
standards  for  nitrogen  dioxide.  The 
revision  also  updates  reference  test 
methods  for  measuring  nitrogen  dioxide 
concentrations  in  the  ambient  air. 

B.  EPA 's  Evaluation  of  the  SIP  Revision 

The  EPA  has  determined  that  this 
revision  to  45CSR12 — Ambient  Air 
Quality  Standards  for  Nitrogen  Dioxide 
meets  all  federal  criteria  for  approval, 

II.  Final  Action 

EPA  is  approving  West  Virginia's  Rule 
45CSR12.  submitted  as  a  SIP  revision  on 
September  21,  2000,  into  the  West 
Virginia  SIP. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  todays  Federal 
Register,  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  December  6.  2002  without 
further  notice  unless  EPA  receives 
adverse  comment  by  November  6.  2002, 
If  EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

III.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  PR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energv  Supplv, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this' 
rule  approves  pre-existing  requirements 
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under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  r*iuired  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govenmient  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu^  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  (or 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  Section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U,S,C, 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register,  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C, 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Comi  of  Appeals  for  the 
appropriate  circuit  by  December  6. 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  approving  revisions  to 
West  Virginia's  ambient  air  quality 
standards  for  nitrogen  dioxide  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroimiental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  13.  2002. 
Donald  S.  Welsh, 
Regional  Administrator.  Region  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq.      ■ 

Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(49)  to  read  as 
follows: 

§52.2520    Identification  of  plan. 

***** 

(c)  *  *  * 

(49)  Revisions  to  West  Virginia  Rule 
45CSR12  submitted  on  September  21. 
2000,  by  the  West  Virginia  Division  of 
Enviroimiental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  21.  2000.  ft-om 
the  West  Virginia  Division  of 
Environmental  Protection  transmitting 


Regulation  45CSR1 2— Ambient  Air 
Quality  Standard  for  Nitrogen  Dioxide. 

(B)  Revised  Regulation  45CSR12, 
effective  on  June  1,  2000. 

(ii)  Additional  Material — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(49)(i)  of 
this  section. 
(FR  Doc.  02-25294  Filed  10-4-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV048-6020a;  FRL-7381-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia,  Regulation  To  Prevent  and 
Control  Air  Pollution  From  ttie 
Operation  of  Coal  Preparation  Plants, 
Coal  Handling  Operations  and  Coal 
Refuse  Disposal  Areas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  West 
Virginia  State  Implementation  Plan 
(SIP).  The  SIP  revision  is  a  regulation  to 
prevent  and  control  air  pollution  from 
the  operation  of  coal  preparation  plants, 
coal  handling  operations  and  coal  refuse 
disposal  areas  in  West  Virginia.  EPA  is 
approving  this  revision  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act. 

DATES:  This  rule  is  effective  on 
December  6.  2002  without  further 
notice,  unless  EPA  receives  adverse 
wTitten  comment  by  November  6,  2002, 
If  EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Chief,  Air 
Qualitv  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S,  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103:  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington, 
DC  20460;  and  West  Virginia 
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[Jt-partment  ut  Eruiroamentai 
PrDtection.  Division  of  Air  Quality.  7012 
MacCorkle  Avenue.  SE..  Charleston.  VVV 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  814-2182.  or  by  e-mail  at 
qutnto.rose'a.f po.gov.  Please  note  that 
while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  i:ommenfs 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
till-,  li'ii  iiini'iit 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  21.  2000.  West  Virginia 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  is  a  regulation  (45CSR5)  to 
prevent  and  control  air  pollution  from 
the  operation  of  coal  preparation  plants, 
coal  handling  operations  and  coal  refuse 
disposal  areas  in  West  Virginia, 

There  are  two  revisions  of  45CSR.5 
that  bring  all  the  of  the  West  Virginia 
(.Jffice  of  Air  Qualitv  coal  related  rules 
into  one  rule  The  first  revisions  of 
45CSR5.  that  set  standards  for 
particulate  matter  weight  and  visible 
emissions  from  coal  preparation  plants 
an<l  coal  handling  operations,  went  to 
public  hearing  on  August  12,  1994  and 
became  effective  Mav  1.  1995.  The  rule 
also  established  monitoring, 
recordkeeping,  and  reporting 
requirements  and  requires  that  each 
owner/operator  obtain  an  annual 
operating  permit  from  the  West  Virginia 
Office  of  Air  Quality  without  which  the 
plant  cannot  be  operated 

The  second  revisions  are  to  streamliin- 
the  requirements  of  45CSR5  and  to 
incorporate  the  requirements  for  (oal 
refuse  sites  that  went  to  public  hearing 
on  luiv  19.  1999  and  became  effective 
August  31   2000 

Summary  of  SIP  Rt'visioii 

(A)  Revisions  to  modify  the 
definitions  of  the  following:  (1) 
Handling  operation — to  entail  similar 
activities  at  facilities  less  than  200  tons 
of  coal  per  day.  (2)  coal  preparation 
plants — to  conform  to  the  New  Source 
Performance  Standards  (NSPS) 
definition  in  Subpart  Y  of  40  CFR  part 
60.  and  (3)  fugitive  dust  and  fugitive 
dust  control  system — to  clarifv  that 
water  or  chemical  suppression  are 
recognized  as  emission  control 
measures. 

(B)  Revisions  to  incorporate  the 
requirements  for  coal  refuse  sites:  (1) 
D'^finitions  of  coal  refuse,  coal  refuse 
disposal  area,  coal  refuse  pile,  and 
operation  of  a  coal  refuse  disposal  area. 
(2)  standards  for  coal  refuse  disposal 
areas,  and  (3|  burning  coal  refuse 

ii>posal  areas 


(l.)  Kc\  i>inii>  til  thi'  iipt>rating  permit 
requirt'inents  to  appl\  onl\  tn  ( oal 
preparation  plants.  The  revised  rule 
pro\  ides  that  i:oal  preparation  plants 
requiring  a  Title  V  operating  permit 
would  onlv  have  to  rihtain  the  Title  V 
permit.  For  (usiiers  or  operators  uf  a  coal 
preparation  pLiiit  and  for  coal  handling 
operations  that  (  hod^c  ,i  i^cneral  |)ermit 
under  45(;SKl.i,  vvmilii  miU  Iw  ri'(]uiriMl 
to  submit  the  recjuired  ii'L;istratioii  and 
obtain  coverage  under  itie  L;eneral 
permit 

(D)  Re\isions  to  i  l.trih  thermal  dryers 
constructed  or  modified  , titer  October 
24.  1974  are  subjec:t  tn  the  NSPS  under 
40  CFR  part  HO 

(F)  Revisions  to  (  lanh  that  45(:SR17 
(fugitive  partic  iilale  matter  emission 
requirements)  is  not  applicable  to 
45CSR5  sources. 

(F)  Revisions  (Correcting  Code 
citations  and  mi)(lif\  ing  definitinn-,  to 
conform  4.'i("SR5  to  the  1994  >tatut()r\ 
changes  which  incorporated  the  West 
Virginia  Office  of  Air  Qualit\  intn  the 
West  Virginia  Division  of 
Environmental  Prottntion.  Bureau  ul 
Environment. 

(G)  Revisions  to  cl  irit\  tli.it 
continuous  opac:it\  iiiiiiiitniinL;  d.ita  in<i\ 
be  usecd  to  determine  np.u  itv  \iiilatinn-- 
or  compliance  not  withstanding  Method 
9  of  40  CFR  part  BO.  Appendi.x  A. 

These  revisions  strengthen  the  SIP  by 
providing  control  strategies  of  coal 
plants,  and  are  consisltmt  with  the 
NSPS  requirements.  The  struc  ture  ut  the 
rule  is  also  consistent  with  the  West 
\'irginia  organization. 

II.  Final  Action 

KPA  IS  appro\  ing  the  revisions  of 
43CSR5.   To  Prevent  and  Control  Air 
Pollution  from  the  Operation  of  Coal 
Preparation  Plants.  CJoal  Handling 
Operations  and  Coal  Refuse  Disposable 
Areas."  submitted  by  West  \'irginia 
Division  of  Fnvinmmental  Protec  tion  on 
September  21.  2000.  FP.-\  is  publishing 
this  rule  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comment 
However,  in  the  "Proposed  Rules" 
section  of  toda\'^  Federal  Register.  FP.\ 
IS  publishing  a  -.ep,(r.ite  dm  umeiit  that 
will  serve  as  the  prupusal  to  approve  the 
SIP  revision  if  acUcrse  c urnments  are 
filed.  This  rule  will  be  ettec  tue  on 
D<M:end)er  b.  2002  without  further  notice 
unless  EPA  receivt!s  adverse  ctjinment 
by  November  6.  2002.  If  EP.A  receives 
acherse  (  oinment.  FP.\  will  pulili^h  a 
timeh  withdrawal  in  the  Federal 
Register  iiiti  iniiiiii;  the  pubJK   that  the 

rule  will  111  it  t.ike  eftei  t    FP.-\  Will 

addres^  .ill  ()uhli(  i  nmments  in  a 
Subs€Kjll»'llt  tlll.ll  rule  ()a->ed  (in  the 


priiposed  rule.  EPA  will  not  institute  a 
second  c:omment  period  on  this  action. 
An\  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EP.^  mav  adopt  as  final  those  provisions 
nf  the  rule  that  are  not  the  subject  of  an 
adverse  c;omment. 

III.  Administrative  Requirements 

A   (ifniTul  Ht^quiivrnt^nts 

Lender  E.xecutive  Order  12Hfif)  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "signific:ant  regulatory  ac:tion"  and 
therefore  is  ncjt  suhjecl  to  review  by  the 
Office  (jf  Management  and  Buciget.  For 
this  reason,  this  action  is  also  not 
suh|ect  to  E.\ec:utive  Orcier  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  L'se  '  ((ibIfR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Fedt>ral 
reijuirements  and  imposes  ncj  additional 
recjiiireinents  bevond  those  imposed  b\' 
state  law.  Ac:coriiingly.  the 
.\dministrator  certifies  that  this  rule 
will  not  have  a  significant  economic: 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Fle.\ihilit\' 
Ac  t  (5  r  S  C:  BOl  Pt  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  st,ite  law  and  does  not  impose 
am  additional  enforceable  duty  bevond 
th.it  required  hv  state  law.  it  does  not 
cont.on  an\  unfundtMi  mandate*  or 
sigiuiic  anth'  or  uniqueh'  affec:!  small 
governments,  as  described  in  the 
I'nfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  doc-s 
lint  have  tribal  im[)lii  ations  because  it 
will  nut  ha\'e  a  suhstantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationshq)  bt>tween  the  Federal 
fTO\-ernnient  and  Indian  tribes,  or  nn  the 
distribution  ot  power  anci 
responsibilities  betwcnm  the  Federal 
Government  and  Indian  tribes,  as 
spec  ified  bv  Executive  Order  13175  (fi5 
FR  t,7249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
im[ili(:ations  because  it  does  not  ha\e 
-ubstantial  direct  effec:ts  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levtds  of  government,  as  specified  in 
E.xecutive  Order  13132  (64  FR  43255. 
.•\ugust  10.  1999).  This  ac;tion  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
(^lean  Air  .Act.  This  rule  also  is  not 
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subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  ' 
because  it  is  not  economically 
significant.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  SIP  submission,  to  use  VCS  in  place 
of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  pFomulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  6, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action,  to  prevent  and 
control  air  pollution  from  the  operation 
of  coal  preparation  plants,  coal  handling 
operations,  and  coal  refuse  disposal 
areas  in  West  Virginia,  may  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  1,'i.  2002. 
Donald  S.  Welsh. 

Regional  Administrator.  Rt^fiion  III 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  p/  seq. 

Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(47)  to  read  as 
follows: 

§52.2520    Identification  of  plan. 


(c)  *    *   *  /- 

(47)  Revisions  toWest  Virginia 
Regulations  to  prevent  and  control  air 
pollution  from  the  operation  of  coal 
preparation  plants,  coal  handling 
operations,  and  coal  refuse  disposal 
areas,  submitted  on  September  21,  2000 
by  the  West  Virginia  Division  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  21,  2000  from 
the  West  Virginia  Division  of 
Enviromnental  Protection  to  EPA 
transmitting  the  regulation  to  prevent 
and  control  air  pollution  from  the 
operation  of  coal  preparation  plants, 
coal  handling  operations,  and  coal 
refuse  disposal  areas. 

(B)  Revisions  to  Title  45,  Series  5, 
45CSR5,  To  Prevent  and  Control  Air 
Pollution  from  the  Operation  of  Coal 
Preparation  Plants,  Coal  Handling 
Operations  and  Coal  Refuse  Disposal 
Areas,  effective  August  31.  2000. 

(ii)  Additional  Material. 

(A)  Letter  of  November  21.  2000  from 
the  West  Virginia  Division  of 
Environmental  Protection  to  EPA 
transmitting  materials  related  to 
revisions  of  45CSR5. 

(B)  Remainder  of  the  State  submittal 
pertaining  to  the  revisions  listed  in 
paragraph  (c)(47)(i)  of  this  section. 

[FR  Doc.  02-25291  Filed  10-1-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WV052-6023a:  FRL-738&-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Ambient  Air  Quality  Standard 
for  Cartxjn  Monoxide  and  Ozone 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  West 
Virginia  State  Implementation  Plan 
(SIP).  This  revision  establishes  reference 
test  methods  for  measuring  carbon 
monoxide  concentrations  in  the  ambient 
air.  equivalent  to  the  national  primary 
and  secondarv'  ambient  air  quality 
standards  established  by  EPA.  EPA  is 
approving  this  revision  to  the  SIP  in 
accordance  with  the  Clean  Air  .^ct. 
DATES:  This  rule  is  effective  on 
December  6.  2002  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  November  6.  2002. 
If  EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Chief.  Air 
Quality  Plaiming  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  .Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
West  Virginia  Department  of 
Environmental  Protection.  Division  of 
Air  Qualitv.  7012  MacCorkle  .Avenue, 
SE.,  Charleston.  WV  25304-2943 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Lewis.  (215)  814-2185.  or  by  e- 
mail  at  Lewis. fanice&epu  gov  Please 
note  anv  comments  on  this  rule  must  be 
submitted  in  writing,  as  provided  in  the 
ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  September  21.  2000.  the  West 
Virginia  Division  of  Environmental 
Protection  submitted  a  revision  to  its 
SIP  to  establish  reference  test  methods 
for  measuring  ambient  air 
concentrations  for  carbon  monoxide. 
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I'hi*  rinisiun  cnnMNts  nt  the  atinption  ot 
revisions  to  Rule  45(;SRy — Amt)ifnt  Air 
Quality  Standards  for  Carbon  Monoxide 
and  Ozone 

A  Summary  of  the  SIP  Revision 

This  revision  restructures  and 
reorganizes  Regulation  45C.SR9. 
governing  the  ambient  air  quality 
standards  fnr  rarbim  nmnoxide.  Thf 
revision  also  establishes  reference  test 
methods  for  measuring  carbon 
monoxide  concentrations  in  the  ambi'-iit 
air  The  West  Virginia  Division  of 
Envirnnmental  Protectwjn  has  reserved 
sections  in  Regulation  4.5r..SR9  to 
address  ozone  ambient  air 
(M)ncentratiims  and  reference  test 
methods  Since  the  recent  ligation  of  the 
Federal  8-hour  ozone  standard.  West 
Virginia  will  be  adopting  the  8-hour 
ozone  standard  in  the  future 

B.  EPA  s  Evaluation  of  the  SIP  Hcvi'non 

The  EPA  has  determined  that  this 
revision  to  45(:SR9 — Ambient  Air 
Quality  Standards  for  C.arbon  Monoxide 
and  Ozone,  for  the  purpose  of 
establishint;  reference  test  methods  for 
measuring  ambient  air  c:oncentrations 
for  carbon  monoxide  meet  all  Federal 
criteria  for  approval. 

II  Final  A(  tion 

Ll'A  .-  i[)pri(\.  ins  West  Virginia's  Rule 
45(:,'sK't   -  -hmitted  as  a  SIP  revision  on 
September  2\.  2000,  into  the  West 
\'irginia  SIP 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  nont:ontroversidl 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  'Prnpiised 
Rules    section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
line  uiiient  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  w  ill  be 
effective  on  Decemb«3r  6.  2002  without 
further  notice  unless  EPA  receives 
adverse  comment  by  November  B.  2002, 
If  EPA  receives  adverse  comment.  EPA 
will  pllhll^h  a  fimeh  withdrawal  in  the 
Federal  Register  informing  the  public 
that  th.'  riiU'  will  not  take  effect.  EPA 
uill  addrt'ss  all  public  comments  in  a 
subsetjuent  final  rule  based  on  the 
proposed  rule  EP.A  will  not  institute  a 
second  comment  perif)d  on  this  action 
Any  parlies  interested  in  commenting 
must  do  so  at  this  time. 

111.  .Administrative  Requirements 

A   iffiitrni  Hf'num'iUftX^ 

Under  Executive  Order  128bb  (5«  FR 
51735.  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  bv  the 
Office  of  Management  and  Budget   For 


this  reason,  this  action  is  also  not 
subject  to  Executive  Order  1.3211, 
"Actions  CiHu  eriiin^  Regulations  That 
SignifirantK  .Xffei  t  Energy  Supply. 
DistrihutiMii   .11  I  \e  ■  Kih  FR  28.35,5.  May 
22.  2001)   This  a(  turn  merely  approves 
state  law  .Is  meeting  Federal 
rei|iiireiiieiits  .inti  imposes  no  additional 
requirements  he\iin(i  those  imposed  by 
state  law   .\(  I  ordingK    the 
Administrator  certifies  that  this  rule 
will  not  ha\e  ,i  significant  economic 
1111(1,11  1  -111  a  substantial  number  nt  small 
entities  under  the  Keeulatury  Flexibility 
Act  (5  I'S.t;,  t)01  rt  sf-y  )   Because  this 
rule  approves  pre-existing  requirements 
under  st.ite  i.iw  and  does  not  impose 
dn\  additional  enfon  eable  duty  beyond 
that  rtsquired  b\  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
signifi(.antl\  or  uniquely  affect  small 
governments   as  desi  rihed  in  the 
Unfunded  .Mandates  Reform  Act  of  1995 
(Pub.  L    104-41  This  rule  also  does  not 
have  tribal  iinplii  .ttions  [lec  ause  it  will 
not  have  a  suhstantiai  iiire<  t  effect  on 
one  or  more  imiian  tribes,  on  the 
relafionshi()  between  the  P'ederal 
Clin  erninent  and  Indian  tribes,  or  on  the 
distribution  of  power  .iini 
responsibilities  between  the  Federal 
Govf-rnment  anti  Indian  tribes,  as 
specified  by  Exei  utive  Order  1.3175  (B5 
FR  b724'J.  Novemlier  4,  2000).  This 
action  also  does  nwi  have  Federalism 
implitations  he(  ,iuse  it  does  not  ha\e 
substantial  direi  t  effei  ts  mi  t)ie  States, 
on  the  relationshi[)  between  the  national 
government  .uui  the  St.ites   ,ir  on  the 
distribution  ot  power  ind 
responsibihtii's  .uiiuni;  the  v.irmus 
levels  of  go\ eiiuiient    is  spe(  ified  in 
Executive  Ortiei  \  {\  M  (h4  FR  4.i255. 
.■\ugust  10.  1')'!'))   This  a(  tion  merely 
approves  a  state  rule  iiii[)!einentini;  <\ 
Federal  staiul.inl.  .iml  does  not  alter  the 
relationshqi  or  the  ilistriliution  of  power 
and  responsibilities  established  in  the 
CMean  Air  Act  This  rule  also  is  not 
subjet;t  to  Exei  utiv  e  ( )rder  1  31)45 
"Protection  off  hildren  trom 
Environment.il  He.ilth  Risks  and  .Safet\ 
Risks""  (62  FK  l'>885.  April  2  ^    1947). 
fiecause  it  is  not  efoiioiiiu  all\ 
significant 

In  reviewing  SIP  subinissions,  EPA  s 
role  is  to  approve  state  choices, 
provided  that  the\  meet  the  criteria  of 
the  (Mean  Air  .\i  t    In  this  i  iintext.  in  the 
absence  of  a  prior  existum  requirement 
for  the  .State  to  use  \.otuntar\  consensus 
standards  (VCS),  EF'.\  has  no  authority 
to  disapprove  ,i  slP  siiimn^sion  for 
failure  to  use  \"(  s   h  would  thus  be 
inconsistent  with  apfiiicable  law  for 
EPA.  when  It  reviews  a  SIP  submission, 
to  use  VCS  in  place  (jf  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 


the  Clean  Air  Act,  Thus,  the 
requirements  of  Section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U,S,C, 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
L"  SC.  3501  et  spq). 

B  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Reviev\'  Act.  5 
r.S.C:.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  US.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 

major  rule"  as  defined  by  5  U.S.C. 
804(2), 

C  Petitions  for  [udicial  Review 

Under  section  307(b)(1)  of  the  Clean 
.•\ir  .\(.t.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
apfiropriate  circuit  by  December  6, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  approving  revisions  to 
West  \'irginia's  referenc:e  test  methods 
for  measuring  ambient  air 
conc;entrations  for  carbon  monoxide 
does  not  affect  the  finality  of  this  rule 
for  the  purposes  of  judicial  review  nor 
does  It  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  sut:h  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(h|(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Envinmmenlal  protection.  Air 
pollution  control.  Carbon  monoxide. 
In(  (irporation  by  reference.  Ozone. 
Re[)or1ing  and  recordkeeping 
requirements. 

Dated-  .ScptHinlx-r  24.  2002. 
lames  M.  .\ewsom. 

.\i  tini:  Hr'^uindl  Aiiministratdr  Rfoion  II! 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1   The  authority  citation  for  part  52 
cimtinues  to  read  as  follows: 

.Vuthoritv:  -42  U.S.C.  74(11  -■(  sei; 
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Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  paragraph  {c)(50)  to  read  as 
follows: 

§  52.2520    Identification  of  plan. 

(c)*   *   * 

(50)  Revision  to  West  Virginia  Rule 
45CSR9  submitted  on  September  21, 
2000,  by  the  West  Virginia  Division  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  21,  2000,  from 
the  West  Virginia  Division  of 
Environmental  Protection  transmitting 
Regulation  45CSR9— Ambient  Air 
Quality  Standard  for  Carbon  Monoxide 
and  Ozone. 

(B)  Revised  Regulation  45CSR9. 
effective  on  June  1,  2000. 

(ii)  Additional  Material — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(50)(i)of 
this  section. 

|FR  Doc.  02-25283  Filed  10-4-02:  8:45  am] 
BILUNG  CODE  6560-5(M> 


Local  agency 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  207-0252;  FRL-7380-8] 

Revisions  to  thie  California  State 
implementation  Plan,  Antelope  Valley 
Air  Pollution  Control  District  and  South 
Coast  Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  disapproval 
of  revisions  to  the  Antelope  Valley  and 
South  Coast  portions  of  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  would  provide  local  agencies 
broad  discretion  to  suspend  rules, 
regulations  or  orders  during  state  or 
federally  declared  state  of  emergencies. 
EPA  proposed  disapproval  of  these 
revisions  in  the  Federal  Register  on 
March  31,  2000.  We  are  finalizing 
disapproving  under  authority  of  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act). 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  6,  2002. 


ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  rule  revisions  at  the 
following  locations: 

California  .■Mr  Resourres  Bocird.  Stdtiunarx 
Source  Division.  Rule  hvalualion  Set.tion, 
2020  L  Street.  Sacramento.  C.A  95812 

.\ntelope  Valley  .^ir  Pollution  Control 

District.  MB  VV.  Pondern  Street   Lam  aster. 
California  93534 

South  Coast  .Mr  Quality  Managenu'nt 
District.  21865  E.  Coolev  Dri\i',  Diamond 
Bar.  CA  91765 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  G,  Alleq.  Rulemaking  Office 
(AIR-4),  Air  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone  (415)        f 
947-4120.  J 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action  ^ 

On  March  31,  2000  (65  FR  17229), 
EPA  proposed  to  disapprove  the 
following  rules  that  were  submitted  for 
inclusion  into  the  California  SIP 


Rule  No. 


Rule  title 


Adopted 


Submitted 


AVAPCD 
SCAQMD 


118 
118 


Emergencies 
Emergencies 


8/19/97 
12'7/95 


3/10/98 
5'18'98 


We  proposed  to  disapprove  these 
rules  because  we  determined  that  they 
did  not  comply  with  the  relevant  CAA 
requirements.  Our  proposed  action 
contains  more  information  on  the  rules 
and  our  evaluation. 

II.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  one  comment 
regarding  SCAQMD  Rule  118,  submitted 
via  fax  by  Barbara  Baird  of  SCAQMD.  A 
signed  version  of  this  comment  was 
subsequently  submitted  dated  May  3, 
2000,  which  we  are  treating  as  the 
official  comment. 

The  commenter  asserts  that  EPA  must 
approve  Rule  118  because  the  rule  will 
not  interfere  with  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS),  reasonable  further  progress 
(RFP)  towards  attainment  of  the  NAAQS 
or  any  other  requirement  of  the  Act. 
EPA  disagrees  with  this  assertion  as 
follows. 

1 .  A  state  of  emergency  could 
potentially  last  for  weeks  or  even 
months.  During  this  time  (and,  in 
theory,  in  perpetuity  under  118(d)(2)), 


Rule  118  would  allow  suspension  of  any 
and  all  requirements  for  air  pollution 
sources  regardless  of  the  effects  on 
human  health  or  the  environment.  We 
do  not  believe  that  such  a  broad  grant 
of  immunity  is  in  the  public  interest  or 
is  consistent  with  the  CAA.  For 
example,  the  CAA  prohibits  SCAQMD 
and  EPA  from  relaxing  SIP  requirements 
or  taking  actions  that  would  interfere 
with  attainment,  RFP,  or  any  other 
requirements  of  the  Act,'  Because  Rule 
118  is  written  very  broadly,  it  does  not 
ensure  compliance  with  these  CAA 
provisions. 

2.  The  impacts  of  suspending 
requirements  under  Rule  118  could  last 
far  beyond  the  emergency  period.  For 
example,  an  air  pollution  source  could 
be  constructed  or  modified  during  a 
state  of  emergency  without  the  pollution 
controls  or  public  review  that  are 
normally  required.  After  the  emergency 
period,  such  a  source  could  continue  to 
emit  air  pollution  at  levels  that  might 
interfere  with  attainment,  RFP.  permit 
requirements  in  CAA  section  173  or 
other  requirements  of  the  Act,  and  even 
at  levels  directly  harmful  to  human 


health  and  the  environment.  Under  Rule 
118,  however,  the  source  might  not  be 
held  responsible  for  those  consequences 
because  the  permitting  rules  were 
suspended  when  it  was  constructed  or 
modified.  Because  such  a  rule  is 
inconsistent  with  the  CAA  and  contrary 
to  the  pujblic  interest,  it  should  not  be 
approvedinto  the  SIP. 

3.  The  CAA  requires  SIPs  to  contain 
enforceable  emission  limits  and  other 
control  measures,-  Rule  118  would 
undermine  this  requirement  by  allowing 
SCAQMD  broad  discretion  to  suspend 
enforceable  requirements  in  the  SIP 
without  consultation  or  approval  from 
EPA  or  the  public. 

4.  The  CAA  already  allows  states  to 
suspend  SIP  requirements  during 
certain  emergencies,  but  is  more  focused 
than  Rule  118  and  provides  for  federal 
oversight.  *  We  believe  it  provides  the 
flexibility  needed  during  an  emergency 
while  ensuring  adequate  protection  of 
public  health. 

The  commenter  also  states  that  some 
emergency  situations  could  justify 
violation  of  SIP  rules.  If  such  situations 


■  Se&t-.f:.   42  f  .S  C.  7410(1).  (II 
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uciur.  Ei'.\  b»"lu'vt's  that  enlun.fment 
discretion,  which  can  consider  various 
factors  such  as  applicable  C^AA 
requirements  and  impacts  on  human 
health  and  the  environment,  is  a  more 
appropridtf  mechanism  for  addressing 
them  than  the  broad  discretion  to  grant 
immunitv  under  Rule  118. 

III.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  that  the 
submitted  rules  do  not  comply  with 
relevant  CAA  requirements  Therefore, 
as  authorized  in  section  110(k)(3)  of  the 
.Act.  EPA  IS  disapproving  these  rules  for 
inclusion  into  the  California  vSIP  The 
effect  of  this  action  is  that  the  federally 
•  •nfiirceablf  flaliforni.i  SIP  remains 
unchanged  The  current  .SiP  does  not 
contain  anv  version  of  AVAPCD  anti 
SCAQMD  Rule  118.  Fmerijencies. 

IV.  .Xdministrative  Requirements 

The  Officf'  of  Management  and  Budget 
(OMB)  has  exempted  this  regulator)- 
action  from  Executive  (Irder  (E.O.) 
12866.  entitled    Regulatory  Planning 
and  Review." 

B  Executive  Order  13045 

Ex€?cutive  Order  13045.  entitled 
Protection  nf  Children  from 
Environmental  Health  Risks  ,iiid  .Safetv 
Risks  (62  PR  1988.5,  .\pnl  23.  1997). 
applies  to  any  rule  that:  (1)  Is 
dett'rmined  tr)  be  >tonnmically 
significant'   as  defined  under  E.O. 
12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EP.A  has  rt^ason  to  believe  mav  have  a 
disf)rnportionate  effect  i>n  children   If 
thf'  rfguldtorv  action  meets  both  criteria, 
the  Agencv  must  evaluate  the 
envirniiment,4l  health  nr  >afetv  effe<  ts  of 
thr  planned  rult>  on  children,  riiid 
explain  whv  the  planned  regulation  is 
preferable  to  other  pot^ntiallv  effec  tive 
and  reasonablv  feasible  alternatives 
considered  bv  the  .\gen(:\ 

This  rule  is  not  subject  tu  E  (.J.  1JU4.') 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

C  Executive  Order  13132 

E.xecutive  Order  13132.  entitled 

Federalism  (64  PR  43255.  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612.  Federalism  and  12875. 
Enhancing  the  Intergovernmental 
Partnership   E.O    13132  recjuires  HP.-\  tn 
develop  an  accountable  pro(  ess  to 
ensure  "meaningful  and  tinieh  input  bv 
State  and  local  officials  in  th>' 
development  of  rf»gulat(jrv  polu  les  that 
have  federalism  implications  "    Poluies 
that  have  federalism  implications' '  is 


detim-d  in  the  K\f(  uti\>'  ( )rdt'r  to 
include  regulations  that  ha\e 
■'substantial  dirtM  t  effec  ts  on  the  .States. 
on  the  relationship  between  the  national 
government  and  the  States,  or   in  tl^ie 
distribution  of  power  and 
respimsibilities  among  the  various 
levels  of  go\  eminent      I'nderE.O. 
13132.  EP.-\  mav  not  issue  a  regulation 
that  has  feder.ilism  implications,  that 
imposes  substantial  direc  t  complianc  e 
costs,  and  that  is  not  recjuired  bv  statute, 
unless  the  Federal  government  provides 
the  funds  necessar\'  to  pa\  the  direct 
compliance  costs  ini  urred  l)y  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  earlv  in  the 
proi  ess  of  developing  the  proposed 
regulation   V.VA  also  mav  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
l.iw  unless  the  .Vgenc  \'  consults  with 
State  and  loc  al  officials  early  in  the 
process  of  iie\el(jping  the  proposed 
regulatinn 

This  rule  will  not  have  substantial 
dire(  t  effei  ts  nil  the  States,  on  the 
reldtiiinshi[)  between  the  national 
goveriinieiit  ,ind  the  States,  or  on  the 
(listributum  of  power  and 
respDiisibilities  among  the  \arious 
levels  of  government,  as  specified  in 
E.O.  13132.  because  it  merely  acts  on  a 
state  rule  implementing  a  federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act  Thus,  the  requirements  of 
section  b  of  the  E.\ecuti\  e  Order  do  not 
apply  to  this  rule. 

D  Executive  Order  131 75 

Exec  utive  Order  13175,  entitled 
'Consultation  and  Coordination  with 
Indian  Tribal  Governments'  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
f-nsure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications"  "Policies  that  have  tribal 
implications'"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
giuernment  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
respt)nsibilities  between  the  Federal 
government  and  Indian  tribes."' 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
(iirec  t  effei:ts  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 


Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

E  Executive  Order  13211 

This  rule  is  not  subject  to  E.xecutive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use  "  (.66 
FR  28355  (Mav  22.  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866 

F  Hegulatnn.'  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agencv  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

EPA's  disapproval  of  the  state  request 
under  section  110  and  subchapter  I,  part 
D  of  the  Clean  Air  Act  does  not  affect 
anv  existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  anv  new  Federal  requirements. 
Therefore,  I  certifv'  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SlPs  on  such 
grounds.  Union  Electric  Co..  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(  "Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
mav  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
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advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new- 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntarv- 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
ofthe  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  ofthe  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  6. 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 


review'  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Lists  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated:  .August  29.  2002. 
Laura  Yoshi, 

Deputv  Regional  .Administrator,  Hey/an  /.V 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  I'.S.C.  7401  ct  .sw/. 

Subpart  F — California 

2.  Section  52.242  is  amended  by 
adding  paragraphs  (a)(l)(,ii)  and  (a)(2)  to 
read  as  follows: 

§52.242     Disapproved  rules  and 
regulations. 

(a)  *   *   * 

(1)  *   *   * 

(ii)  Rule  118.  Emergencies,  submitted 
on  May  21,  1998. 

(2)  Antelope  Valley  Air  Pollution 
Control  District. 

(i)  Rule  118.  Emergencies,  submitted 
on  March  10.  1998. 


|KR  Do(  .  02-2.^2HZ  Filetl  10-4-02:  8:4=i  ..mi 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  272-0369a;  FRL-7387-1] 

Revisions  to  the  California  State 
Implementation  Plan,  Bay  Area  Air 
Quality  Management  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  Bay 
Area  Air  Quality  Management  District 
(BAAQMD)  portion  ofthe  California 
State  Implementation  Plan  (SIP),  These 
revisions  concern  Oxides  of  Nitrogen 
(NOx)  and  Carbon  Monoxide  (CO) 


emissions  from  boilers,  steam 
generators,  and  process  heaters  in 
petroleum  refineries.  In  accordance  with 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act),  we  are  approving  a 
local  rule  that  regulates  these  emission 
sources. 

DATES:  This  rule  is  effective  on 
December  6.  2002.  without  further 
notice,  unless  EPA  receix cs  adverse 
comments  by  November  b.  2002   11  we 
receive  such  comments,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Mai!  comments  to  Andv 
Steckel.  Rulemaking  Office  Chief  (A!R- 
4).  U..S.  Environmental  Protec:tion 
Agency.  Region  IX.  75  Hawthorne 
Street.' San  Francisco.  CA  941()5-.^9()1 

You  can  inspect  copies  ot  the 
submitted  SIP  revisions  and  EPA's 
technical  support  dor:unient  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
ofthe  submitted  SIP  revisions  at  the 
following  locations: 

Air  and  Radiation  Do[:kr-t  and 

Information  C^enter.  I  .S 

Environmental  Protec:tion  .Agency. 

Room  B-102.  1301  Constitution 

Avenue.  N\V..  (Mail  Code  t,102T). 

Washington.  DC  20460 
California  .Mr  Resources  Board. 

Stationary  Sourc:e  Division.  Rule 

Evaluation  Section.  1001  "1"  Street. 

Sacramento.  CA  95814 
Bay  Area  Air  Quality  Manatiement 

District.  939  Ellis  Street,  San 

Francisco,  CA  94109 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http://' 
\^■^^\^\■.a^b.ca.gov/drdb■d^(^hIt\t  htm 
Please  be  advised  that  this  is  not  an  EP.^ 
website  and  may  not  contain  the  same 
version  ofthe  rule  that  was  submitled 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charnjit  Bhullar,  EPA  Region  IX,  1415) 
972-3960. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we."  "us" 
and  "our  "  refer  to  EPA. 
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I.  The  State's  Submittal 

.-\    What  Rule  Did  the  Stutp  Suhmif 

Table  1  lists  the  rule  we  arp  approving 
with  the  dates  that  it  was  adopted  by  the 


lix.al  air  agencv  and  submitted  by  the 
(lalifurnia  Air  Resources  Board  (CARB). 


Table  1— Submitted  Rules 


Local  Agency 


Rule  No 


Rule  Title 


Adopted 


Submitted 


BAAQMD 


9-10     Nitrogen  Oxides  and  Carbon  Monoxide  from  Boilers.  Steam  Generators,  and 
Process  Heaters  m  Petroleum  Refineries 


7/17/02 


8/12/02 


On  September  11,  2002.  this  rule 
submittal  was  found  to  mtn^t  the 
completeness  criteria  in  40  tlFR  part  51, 
appendix  V.  which  must  be  met  before 
formal  EPA  review. 

B  Are  There  Other  Versions  nfThis 
Rule' 

B.\.\QNfD  adopted  an  earlier  version 
of  this  rule  un  [anuary  5.  1994,  and 
CARB  submitted  it  to  us  on  luly  23. 
1996.  We  published  a  limited  approval 
and  limited  disapproval  of  this  previous 
version  of  Rule  9-10  into  the  SIP  on 
"^March  29.  2001 

C  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions'' 

Rule  9-10  limits  the  emissions  of 

nitrogeo  oxides  and  carbon  monoxide 
from  boilers,  steam  generators,  and 
process  heaters  in  petroleum  refineries 
On  Marc:h  29,  2001.  the  FPA  published 
a  limited  approval  and  limited 
disapproval  of  a  previous  version  of  this 
rule,  because  the  rule  improved  the 
State  Implementation  Plan  (SIP)  overall, 
but  some  rule  provisions  failed  to  satisfy 
the  requirements  of  section  1 10  of  the 
Clean  Air  Act.  Specificallv.  the  district 
did  not  include  adequate  monitoring, 
source  test,  and  recordkeeping 
recjuirements  in  the  rule  that  was 
submitted  to  EPA. 

On  August  12,  2002,  the  district 
submitted  a  revised  version  of  rule  i^J-H) 
V  for  approval  into  the  SIP.  Rule  9-11).  as 
revised,  includes  sections  pertaining  to 
monitoring,  source  test,  and  record 
keeping  requirements  to  address  the 
deficiencies  identified  by  EPA  in  2001. 
The  TSD  has  more  information  about 
this  rule 

II.  EPA's  Evaluation  and  Action 

.-\  Hoiv  Is  EPA  Evaluating  This  Rule^ 

Generally.  SIP  rule  must  he 
enforceable  (see  section  1  l()(a)  of  the 


Act),  must  require  Reasonably  Available 
Control  Technology  (R.\CT)  for  major 
sources  in  nonattainment  areas  (see 
sections  182(a)(2)(A)  and  182(f)),  must 
not  relax  existing  requirements 
approved  into  the  SIP  prior  to  1990  (see 
section  193)  and  must  not  interfere  with 
any  applicable  requirement  or 
reasonable  further  progress  (see  section 
1 10(1))  The  BAAQMD  regulates  an 
ozone  nonattainment  area  (see  40  CFR 
part  81),  so  Rule  9-10  must  fulfill 
RAfT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  enforceability 
and  RACT  requirements  consistently 
ini  hide  the  following: 

1    'Issues  Relating  to  VOC  Regulation 
(hitpoints.  Deficiencies,  and 
Deviations."  EPA,  May  25.  1988  (the 
Bluebook). 

2.  "Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,"  EPA  Region  9,  August  21. 
2001  (the  Little  Bluebook). 

3.  "State  Implementation  Plans: 
Nitrogen  (Oxides  Supplement  to  the 
General  Preamble:  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Propo.sed  Rule,"  (the  NOx 
Supplement),  57  PR  55620.  November 
25. 1992. 

4   Requirement  for  Preparation. 
.\doption.  and  Submittal  of 
Implementation  Plans,  U.S.  EPA.  40 
CFR  part  51. 

5.  Determination  of  Reasonably 
Available  (Aintrol  Technology  and  Best 
Available  Retrofit  Control  Technology 
for  Industrial.  Institutional,  and 
Commercial  Boilers,  Steam  Generators, 
and  Process  Heaters,  State  of  California 
Air  Resources  Board,  |uly  18,  1991. 

B  Does  This  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  this  rule  is  consistent  with 
the  relevant  policy  and  guidance 


regarding  enforceability,  RACT,  and  SIP 
relaxations,  and  adequately  addresses 
the  deficiencies  identified  in  our  2001 
limited  disapproval.  The  TSD  has  more 
information  on  our  evaluation. 

C  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k){3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rule.  If  we  receive  adverse 
comments  by  November  6,  2002,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  December  6, 
2002.  This  will  incorporate  this  rule 
into  the  federally  enforceable  SIP  and 
will  permanently  terminate  all  sanctions 
and  FIP  clocks  associated  with  our 
March  2001  limited  disapproval. 

III.  Background  Information 

Why  Was  This  Rule  Submitted? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  EPA  has  established  a 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  Section  11 0(a)  of 
the  CAA  requires  states  to  submit 
regulations  to  achieve  and  maintain  - 
NAAQS.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  this  local  agency  NOx  rule. 


Table  2.— Ozone  Nonattainment  Milestones 


Date 


Event 


March  3,  1978 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  ttie  Clean  Air  Ad  as  amended  in  1977.  43  FR 
8964   40  CFR  81  305 
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Table  2.— Ozone  Nonattainment  Milestones — Continued 


Date 

Event 

Mav  26  1988  

EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard 

November  15,  1990 

and  requested  that  they  conect  the  deficiencies  (EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre- 
3m6ntl6d  Act 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L   101-549.  104  Stat  2399.  codified  at  42  U  S  C 

Mav  15  1991    

7401-7671 q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  njles  by  this  date. 

rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significandy  Affect  Energy  Supply, 
Distribution,  or  Use"  {66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  at  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 


"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12{d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  s'ection  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  6, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 


within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  13.  2002. 
Keith  Takata. 

Acting  Regional  Administrator.  Region  IX 

Part  52.  Chapter  1,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1,  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C   740T  p(  seq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(300)  to  read  as 
follows: 

§  52.220    Identification  of  plan. 


(c)  *   *   * 

(300)  Amended  regulation  for  the 
following  AQMD  was  submitted  on 
August  12.  2002,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Bav  Area  Air  Quality  Management 
District. 

[1)  Rule  9-10  adopted  on  January  5, 
1994  and  amended  on  July  1  7.  2002. 
*         *         *         »         • 

|FR  Doc.  02-25297  Filed  lU-4-<J2:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  272-0369C:  FRL-7387-2] 

Interim  Final  Determination  To  Stay 
Sanctions.  Bay  Area  Air  Quality 
Management  District 

agency:  Environmsntai  Protection 

Agencv  (EPA) 

ACTION:  Interim  final  rule. 

SUMiyiARY:  EP.\  is  making  an  interim 
final  deternunation  to  stav  imposition  of 
sanctions  based  on  a  proposed  approval 
of  revisions  to  the  Bav  .Area  Air  Qualitv 
Management  District  (B.AAQMD) 
portion  of  the  Californid  State 
Implementation  Plan  (SIP)  published 
elsewhere  in  this  issue  of  the  Federal 
Register  The  revisions  concern 
B.\AQMDRule9-10 
DATES:  This  interim  final  determination 
IS  effective  on  October  7,  2002, 
However,  comments  will  be  accepted 
until  November  6.  2002 
ADDRESSES:  Mail  comments  to  Andv 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4).  U  S.  Environmental  Protection 
Agencv.  Region  IX.  75  Hawthorne 
Street.  San  Francisco.  CA  94105 
You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  and  TSD 
at  the  following  locations: 
Rulemaking  Office  (AIR-4).  Air 
Division.  US  Environmental 
Protection  Agency.  Region  IX.  75 
Hawthorne  Street.  San  Francisco.  CJ^ 
94105 
California  Air  Resources  Board, 
Stationarv  Source  Division.  Rule 
Evaluation  Section.  1001  "\"  Street. 
Sacramento.  CA  95814 
Bav  Area  .Mr  Quality  Management 
DisU-ict.  939  Ellis  Street.  San 
Francisco,  CA  94109 
A  copv  of  the  rule  mav  also  be 
available  via  the  Internet  at  http:// 
^%■w^\  art)  ca  gov/'drdb/drtjhltxt  htm 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA 

FOR  FURTHER  INFORMATION  CONTACT: 
Charniit  Bhullar.  EPA  Region  IX.  (415) 
972-3960 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  doc  urneiit.    we."  "us" 
and    our'  refer  to  EPA. 

I.  Background 

On  March  29.  2001  (66  FR  17078).  we 
published  a  limited  approval  and 


limited  disapproval  of  BAAQMD  Rule 
9-10  as  adopted  locally  on  lanuary  5, 
1994  and  submitted  by  the  State  on  July 
'23,  1996.  We  based  our  limited 
disapproval  action  on  certain 
deficiencies  in  the  submittal.  This 
disapproval  action  started  a  sanctions 
I  lock  for  imposition  of  offset  sanctions 
IK  months  after  April  30,  2001  and 
highwav  sanctions  6  months  later, 
pursuant  to  section  179  of  the  Clean  Air 
Act  (CAA)  and  our  regulations  at  40 
CFR  52  31 

On  luly  17,  2002,  BAAQMD  adopted 
revisions  to  Rule  9-10  that  were 
intended  to  correct  the  deficiencies 
identified  in  our  limited  disapproval 
action  On  August  12.  2002,  the  State 
submitted  these  revisions  to  EPA.  In  the 
Proposed  Rules  section  of  today's 
Federal  Register,  we  have  proposed 
approval  of  this  submittal  because  we 
believe  it  corrects  the  deficiencies 
identified  in  our  March  29,  2001 
disapproval  action.  In  the  final  rule 
section  of  todav's  Federal  Register,  we 
have  also  published  a  parallel  direct 
final  rule  approving  the  revisions  to 
BAAQMD  Rule  9-10  Based  on  today's 
proposed  approval  and  parallel  direct 
final  approval,  we  are  taking  this  final 
rulemaking  action,  effective  on 
publication,  to  stay  imposition  of 
sanctions  that  were  triggered  by  our 
March  29.  2001  limited  disapproval. 

EPA  is  providing  the  public  with  an 
opportunity  to  comment  on  this  stay  of 
sanctions  if  comments  are  submitted 
that  change  our  assessment  described  in 
this  final  determination  and  the 
proposed  full  approval  of  the  revised 
BAAQMD  Rule  9-10.  we  will  take  final 
action  finding  that  the  state  has  not 
corrected  the  original  disapproval 
deficiencies  and  reimpose  sanctions 
pursuant  to  40  CFR  51  31(d).  If  no 
comments  are  submitted  that  change  our 
assessment,  then  all  sanctions  and 
sanction  clocks  will  be  permanently 
terminated  on  the  effective  date  of  a 
final  ruU'  approval. 

II.  EPA  Action 

We  are  making  an  interim  final 
determination  to  stay  C.A,^  section  179 
sanctions  associated  with  BAAQMD 
Rule  9-10  based  on  our  concurrent 
proposal  to  approve  the  State's  SIP 
revision  as  correcting  deficiencies  that 
initiated  sanctions. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapproval  action,  relief  from 
sanctions  should  be  provided  as  quickly 
as  possible.  Therefore.  EPA  is  invoking 
the  good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 


comment  before  this  action  takes  effect 
(5  U.S.C.  553(b)(3)).  However,  by  this 
action  EPA  is  providing  the  public  with 
a  chance  to  comment  on  EPA's 
determination  after  the  effective  date, 
and  EPA  will  consider  any  comments 
received  in  determining  whether  to 
reverse  such  action. 

EPA  believes  that  notice-and- 
comment  rulemaking  before  the 
effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and.  through  its  proposed 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  sanctions  clocks.  Moreover,  it  would 
be  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  stay  sanctions 
while  EPA  completes  its  rulemaking 
process  on  the  approvability  of  the 
State's  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction  (5  L'.S.C.  553(d)(1)). 

III.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  "  (66  FR  28355,  May 
22,  2001).  This  action  stays  federal 
sanctions  and  imposes  no  additional 
requirements.  Accordingly,  the 
administrator  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  Because  this  rule 
only  stays  sanctions,  and  does  not 
impose  any  additional  enforceable  duty, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
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substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  nationsil 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant. 

This  rule  does  not  impose  an 
information  collection  biu-den  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.).  The 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply  to  this  rule  because 
it  imposes  no  standards. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  However,  section 
808  provides  that  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  (and 
incorporates  ihe  finding  and  a  brief 
statement  of  reasons  therefor  in  the  rule) 
that  notice  and  public  procediu^ 
thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest,  shall 
take  effect  at  such  time  as  the  agency 
promulgating  the  rule  determines.  5 
U.S.C.  808(2).  As  stated  previously,  EPA 
has  made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  October 
7.  2002.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  7, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purpose  of  judicial 
review  nor  does  it  extend  the  time 
within  which  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
regulations,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  13.  2002. 
Keith  Takata, 

Acting  Regional  Administrator.  Region  IX. 
(FR  Doc.  02-25296  Filed  10-4-02:  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA135-4101a;  FRL-7389-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Allegheny  County's 
Generic  VOC  and  NOx  RACT 
Regulation  and  Revised  Definitions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Peimsylvania  State  Implementation  Plan 
(SEP)  submitted  by  the  Commonwealth 
of  Pennsylvania  on  behalf  of  the 
Allegheny  Coimty  Health  Department, 
Bureau  of  Environmental  Quality, 
Division  of  Air  Quality  (hereafter  the 
ACHD).  These  revisions  consist  of  a 
generic  regulation  which  requires  major 
sources  of  volatile  organic  compounds 
(VOC)  and  nitrogen  oxides  (NOx)  to 
implement  reasonably  available  control 
technology  (RACT)  and  related  changes 
to  the  definitions  of  the  terms  "major 
source"  and  "potential  emissions"  and 
"low  NOx  burner  with  separate  overfire 
air."  This  generic  RACT  regulation 
applies  to  major  soiu-ces  not  otherwise 
subject  to  RACT  pursuant  to  other 
ACHD  regulations.  These  sources  are 
located  in  Allegheny  County.  EPA  is 
approving  this  revision  to  the  SIP  in 


accordance  with  the  Clean  Air  Act 

(CAA). 

DATES:  This  final  rule  is  effective  on 
November  21,  2002  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  November  6,  2002.  If 
adverse  comments  are  received.  EPA 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Chief,  Air 
Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21.  U.S. 
Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103, 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460:  and 
Pennsylvania  Department  of 
Enviroiunental  Protection,  Bureau  of  Air 
Quality,  PO  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105; 
Allegheny  County  Health  Department, 
Bureau  of  Environmental  Quality. 
Division  of  Air  Quality.  301  39th  Street. 
Pittsburgh,  Pennsylvania  15201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  M.  Lewis,  (215)  814-2185,  at  the 
EPA  Region  III  address  above,  or  via  e- 
mail  at  lewis.janice@epa.gov.  While 
information  may  be  requested  via  e- 
mail,  any  comments  must  be  submitted 
in  writing  to  the  EPA  Region  III  address 
above.  Please  note  that  while  questions 
may  be  posed  via  telephone  and  e-mail, 
formal  comments  must  be  submitted,  in 
writing,  as  indicated  in  the  ADDRESSES 
section  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  October  30,  1998.  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP), 
submitted  on  behalf  of  Allegheny 
County  Health  Department  (ACHD)  a 
formal  revision  to  the  State 
Implementation  Plan  (SEP)  for  the 
control  of  VOC  and  NOx  emissions  from 
major  sources.  This  revision  included 
amendments  to  the  definitions  of  the 
terms  major  source,  potential  emissions, 
and  low  NOx  burner  with  separate 
overair.  This  revision  consists  of  new 
reasonably  available  control  technology 
(RACT)  regulations  which  would 
require  sources  that  emit  or  have  the 
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potential  to  emit  50  tons  per  year  Itpv) 
or  more  of  VOC  or  100  tpy  or  more  oif 
NO\  in  .Mleghenv  County  to  comply 
with  R.\(.TT  requirement.s  by  May  31. 
1995 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  the  Clean  Air  Act  (C:AA).  major 
sources  of  VOC  &  NOx  located  in 
Allegheny  Countv  were  required  to 
implement  1L\CT  bv  no  later  than  May 
31.  1995,  The  major  source  size  is 
determined  bv  its  location,  the 
classification  of  that  area  and  whether  it 
is  located  in  the  ozone  transport  region 
(OTR).  At  the  time  of  the  SIP  revision 
submittal.  Allegheny  County  was 
classified  as  a  moderate  ozone 
nonattainment  area.  On  October  19, 
2001  (66  FR  53094),  the  Pittsburgh- 
Beaver  V'aljpv  Ozone  Area,  which 
includes  .Mleghcnv  County,  was 
redesignated  to  attainment  The  SIP 
submittal  which  is  the  subject  of  this 
rulemaking  consists  of  Allegheny 
County's:  Article  XXI;  Section 
2105.06 — Major  Sources  of  NO\  and 
\'OC  Compounds  and  revisions  to 
Sectum  2101  20  which  amends 
definitions  of  the  terms  Major  Source, 
Potential  Emissions  and  Low  NO\ 
Burner  with  Separate  Overfire  Air 

II.  Summary  of  SIP  Revisions 

A  Section  2105.06 — Major  Sources  of 
\'itrogpn  Oxides  lS'0\l  and  Volatile 
Organic  Compounds  fVOi'l 

Allegheny  County's  .\rticle  XXI, 
Section  2105  06  requires  major  sources 
of  VOCs  and  NOx  for  which  no 
applicable  emission  limitations  have 
been  established,  to  identify'  their 
emissions,  propose  R^ACT,  and  to 
complete  implementation  of  RA(T  by 
May  31,  1995.  Subsequently.  PADEP 
will  submit  for  ACUD  each  source- 
specific  Ri\(T  determination  to  EPA  for 
approval  as  a  SIP  revision. 

B.  Section  2105.06ldl  Presumptive 
RACT  Requirements  for  Certain  \0\ 
Sources 

Section  2105.06(d)  provides  certain 
major  NOx  sources  with  an  alternative 
to  case-bv-case  R.\Crr  determinations. 
This  section  specifies  that  presumptive 
RACT  for  coal-fired  combustion  units 
with  a  rated  heat  input  equal  to  or 
greater  than  100  million  British  Thermal 
Units  per  hour  (nimBTL',  hr)  is  the 
installation  of  low  NOx  burners  with 
separate  nverfired  air  For  units  with  a 
rated  heat  input  between  20  mniBTUs/ 
hr  and  50  mmBTUs/hr  presumptive 
R.-\C;T  is  an  annual  adjustment  or  tunt?- 
up  of  the  combustion  process  to  include 
at  a  minimum.  Inspection,  adjustment, 
cleaning,  or  replacement  of  fuel-burning 
equipment,  including  the  burners  and 


moving  parts  necessary-  for  proper 
operation  as  specified  by  the 
manufacturer:  inspection  of  the  flame 
pattern  or  characteristics  and 
adjustments  necessary  to  minimize  total 
emissions  of  NOx.  and  to  the  extent 
practicable  minimize  emissiork;  of  CO; 
and  inspection  of  the  air-to-fuel  ration 
control  system  and  adjustments 
necessarv  to  ensure  proper  calibration 
and  operation  as  specified  by  the 
manufacturer  For  all  combustion  units 
with  a  rated  heat  input  equal  to  or 
greater  than  20  mmBTU/hr  and  less 
than  50  mmBTU/hr.  presumptive  RACT 
is  to  record  each  adjustment  in  a 
permanently  bound  log  book,  or  other 
iiiethnds  approved  by  ACHD.  which 
contains,  at  a  minimum:  The  date  of  the 
adjustment  procedure,  the  name  of  the 
service  company  and  technicians,  the 
operating  rate  or  load  after  adjustment, 
the  (X3  and  NOx  emission  rates  after 
adiustment.  the  excess  oxygen  rate  after 
ad|Ubtment.  and  other  information 
required  bv  the  applicable  operating 
permit. 

For  the  following  source  types, 
presumptive  RACT  is  the  installation, 
maintenance,  and  operation  of  the 
source  in  accordani:e  with 
manufacturer's  specifications:  (1) 
Bnilers  and  other  combustion  sources 
with  individual  rated  grcjss  heat  inputs 
less  than  20mmBTUs/hr  of  operation: 
(2)  combustion  turbines  with  individual 
heat  input  rates  less  than  25mmBTU/hr 
which  are  used  for  natural  gas 
distribution.  (3)  internal  combustion 
engines  rated  at  less  than  50  brake 
horsepower  (bhp)  gross  which  are  set 
.111(1  maintaining  4  degree  retarded 
tiiiuiig  relative  to  standard  timing;  (4) 
incinerators  or  thermal/catalytic 
nxi(ii/(Ts  used  primarily  for  air 
pollution  (  ontrol;  (5)  any  fuel-burning 
•  quipment.  gas  turbine,  or  internal 
t  ombustion  engine  with  an  annual 
c  apacitv  factor  of  less  than  5  percent,  or 
an  emergency  standby  engine  operating 
less  than  500  hours  in  a  consecutive  12- 
month  period.  (61  sources  which  have 
been  approved  as  meeting  the  Lowest 
Available  Emission  Rate  (LAER)  for 
N(  )x  emissions  since  November  15, 
1990,  with  federally  enforceable 
emission  limitations;  and  (7)  sources 
whuh  have  tietui  approved  as  meeting 
the  Best  Available  Control  Technology 
(BACTT)  for  NOx  emissions  since 
November  15.  1990.  with  federally 
enforceable  emissions  limitations,  also 
these  sources  must  still  meet  any 
applicable,  more  stringent  categorv- 
wide  RiACT  requirements. 


C.  Section  2105.06(e)  NOx  RACT 
Emission  Averaging  General 
Requirements 

Section  2105.06(e)  permits  major  NOx 
sources  to  submit  a  RACT  proposal  that 
includes  averaging  of  emissions  at  two 
or  more  facilities  provided  several 
conditions  are  met  and  the  proposal  is 
approved  by  EPA  as  a  revision  to  the 
Pennsylvania  SIP  for  Allegheny  County. 
Among  other  conditions,  the  averaging 
scheme  must  require  emission  caps  and 
enforceable  emission  rates  at  each 
participating  source,  telemetry  links 
between  the  participating  sources,  and 
an  up-front  agreement  that  a  violation  at 
one  of  the  participating  sources  is 
considered  a  violations  at  all  of  the 
participating  sources. 

D.  Section  2105.06(fj  Presumptive  R.ACT 
Requirements  for  Certain  VOC  Sources 

Section  2105.06(f)  provides  that 
RACT  for  VOC  sources  is  the 
installation,  maintenance,  and  operation 
of  the  source  in  accordance  with  the 
manufacturer's  specifications.  VOC 
sources  that  have  been  approved  as 
meeting  BACT  and/or  LAER  since 
November  15.  1990.  must  also  meet 
more  stringent  categorv-wide  RACT 
emission  limitations. 

E  Section  2 105. 061  gl  Recordkeeping 

The  recordkeeping  provisions  apply 
to  all  VOC  and  NOx  sources  in 
.Mlegheny  County.  This  section  clearly 
requires  that  records  be  kept  for  a  period 
of  at  least  2  years  and  that  such  records 
must  provide  sufficient  data  and 
calculations  to  demonstrate  compliance 
with  the  applicable  RACT  requirements. 
This  section  also  requires  that  sources  of 
VOC  and  NOx  that  claim  exemptions 
from  RACT  maintain  records  that 
clearly  demonstrate  their  exempt  status. 

F  Section  2101.20  Definition  for  Major 
Source.  Potential  Emissions  and  Low 
NO\  Burner  With  Separate  Ch'erfire  Air 

1.  Major  Source — The  October  30. 
1996  submittal  amends  the  definitions 
of  the  terms  Major  Source,  Potential 
Emissions  and  Low  NOx  Burner  with 
Separate  Overfire  Air  found  in  Section 
2101.20.  Allegheny  County  defines  the 
term  Major  Source  as  any  stationary' 
source,  or  any  group  of  stationarv' 
sources,  that  is  located  on  one  or  more 
contiguous  or  adjacent  properties,  is 
under  common  control  of  the  same 
person  (or  persons  under  common 
control),  belongs  to  a  single  major 
industrial  grouping,  and  is  described  as 
follows:  For  ozone  nonattainment  areas, 
sources  with  the  potential  to  emit  100 
tpy  or  more  of  VOC  or  NOx  in  areas 
classified  as  "marginal'  or  "moderate," 
50  tpy  or  more  in  areas  classified  as 
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"serious,"  25  tpy  or  more  in  areas 
classified  as  "severe,"  and  ten  (10)  tpy 
or  more  in  areas  classified  as  "extreme": 
except  that  the  references  in  this 
paragraph  talOO,  50.  25,  and  ten  (10) 
tpy  of  nitrogen  oxides  shall  not  apply 
with  respect  to  any  source  of  which  the 
Administrator  has  made  a  finding, 
under  Section  182  {f)(l)  or  (2)  of  the 
Clean  Air  Act,  that  requirements  under 
Subsection  182(f)  of  the  Act  do  not 
apply;  for  ozone  transport  regions 
established  pursuant  to  Section  184  of 
the  Clean  Air  Act,  sources  with  the 
potential  to  emit  50  tpy  or  more  of 
VOCs,  The  definition  of  a  major  source 
conforms  to  EPA's  definition.  For  the 
purposes  of  defining  "major  source,"  a 
stationary  source  or  group  of  stationary 
sources  shall  be  considered  part  of  a 
single  industrial  grouping  if  all  of  the 
pollutant  emitting  activities  at  such 
source  or  group  of  sources  on 
contiguous  or  adjacent  properties  belong 
to  the  same  Major  Group  (i.e.,  all  have 
the  same  two-digit  code)  as  described  in 
the  most  recent  Stemdard  Industrial 
Classification  Manued, 

2.  Potential  Emissions — Allegheny 
County  defines  the  term  Potential 
Emissions  as  the  maximum  capability  of 
a  source  to  emit  air  contaminants, 
including  fugitive  emissions,  under  the 
physical  and  operational  design  of  the 
source.  Any  physical  or  operational 
limitation  on  the  capability  to  emit  air 
contaminants,  including  air  pollution 
control  equipment  and  techniques  and 
permit  conditions  limiting  the  operating 
rate,  hours  of  operation,  or  fuels  or  raw 
materials  used,  shall  be  treated  as  part 
of  the  design  of  the  source  to  the  extent 
such  limitation,  or  its  effect  on 
emissions,  is  federally  enforceable 
under  the  provisions  of  the  Clean  Air 
Act. 

3.  Low  NOx  Burner  mth  Separate 
Overfire  Air — Allegheny  County  defines 
this  term  as  a  burner  design  capable  of 
reducing  the  formation  of  oxides  of 
nitrogen  (NOx)  emissions  through 
substoichiometric  combustion  of  fuel  by 
means  of  a  burner  assembly  consisting 
of  two  or  more  stages  and  the  addition 
of  secondary  combustion  air  introduced 

downstream  of  the  burner  location, 

* 

III.  EPA's  Analysis  of  the  SIP  Revisions 
for  Allegheny  County 

On  October  16,  2001  (66  FR  52506), 
EPA  fully  approved  the  Commonwealth 
of  Pennsylvania's  Generic  VOC  and 
NOx  RACT  regulations  as  they  apply  in 
the  Pittsburgh-Beaver  Valley  Ozone 
area,  including  Allegheny  County.  All  of 
the  soiu-ce  specific  RACT 
determinations  for  major  sources  of  NOx 
and  VOC  located  in  Allegheny  County 
have  already  been  issued  by  ACHD. 


submitted  to  EPA  by  PADEP.  and 
approved  by  EPA  as  SIP  revisions.  In 
accordance  with  the  EPA  policy 
memorandum  for  "Approval  Options  for 
Generic  RACT  Rules  Submitted  to  Meet 
the  non-CTG  VOC  RACT  Requirement 
and  Certain  NOx  RACT  Requirements  " 
dated  November  7,  1996,  Allegheny 
County's  generic  RACT  regulation  is 
fully  approvable  because  all  of  the 
source-specific  RACT  determinations 
have  already  been  submitted  and 
approved  as  SIP  revisions,  and  there  are 
no  remaining  uiu-egulated  sources.  EPA 
has  also  determined  that  Allegheny 
County's  regulation  is  consistent  with 
Peiunsylvania's  generic  VOC  and  NOx 
RACT  regulations  which  were  fully 
approved  for  the  Pittsburgh-Beaver 
Valley  Ozone  area,  including  Allegheny 
County,  on  October  16.  2001  (66  FR 
52506). 

IV.  Final  Action 

EPA  is  granting  full  approval  of 
Allegheny  County's  Generic  VOC  and 
NOx  RACT  regulations.  Article  XXI. 
Section  2105.06 — Major  Sources  of  NOx 
and  VOC  Compounds  and  revisions  to 
Section  2101.20 — Definitions  for  the 
terms  Major  Source.  Potential  Emissions 
and  Low  NOx  Burner  with  Separate 
Overfire  Air,  as  revisions  to  the 
Pennsylvania  SIP. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register.  EPA  is  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  November  21.  2002  without 
further  notice  unless  EPA  receives 
adverse  comment  by  November  6.  2002. 
If  EPA  receives  adverse  comment,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 


V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory'  action  "  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4),  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  bv  Executive  Order  13175  (65 
FR  67249.  Novembe,  9.  2000).  This 
action  also  does  not  ha\e  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
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standardj.  (\C.S).  HF.-\  has  nu  diithoritv 
to  disapprove  a  SIP  submission  tor 
failure  to  use  VCS.  It  would  thus  be 
inconsistf-nt  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission. 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  ni 
the  Clean  Air  Aci  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  applv  This  rule  does 
not  impose  an  information  culiection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C:.  ,1501  ef  seq). 

B  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
use.  801  ft  seq  .  as  added  by  the  Small 
Business  Regulator.  Enforcement 
Fairness  Act  of  1996,  generallv  provides 
that  before  a  rule  may  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  I'nited  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 

major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

I'nder  section  307(b)!  1 )  of  the  Clean 
.\ir  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  .Appeals  for  the 
appropriate  circuit  by  December  6. 
2002.  Filing  a  petition  for* 
reconsideration  bv  the  .-\dministrator  of 
this  final  rule  to  approve  and  revise 
certain  definitions  ofAlleghenv  County's 
Generic  VOC  and  \Ox  R.\CTr 
regulations  do  not  affect  the  finality  of 
this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action  This  action  mav  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2). 1 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  An 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


D.ilrii    .S.-pl.Miihcl  -4.  ^niij. 
lames  M.  Newsom, 
Acting  Regional  Administrator.  Region  III. 

Chapter  I.  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 

fnlliiws: 

PART  52— {AMENDED] 

1.  The  authoritv  ( itation  for  part  52 
continues  to  read  as  follows: 

.\uthoritv:  41;  I'  S  (.  7401  el  seq. 

Subpart  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(157)  to  read  as 
follows: 

§  52.2020     Identification  of  plan. 

.  •         «  *         * 

(c)  *    *   * 

(157)  Approval  of  revisions  to  the 
Allegheny  Ciounty  Regulations.  Article 
XXI  pertaining  to  Major  Sources  of 
Nitrogen  Oxides  and  Volatile  Organic 
Compounds  and  Definitions  for  Major 
Source.  Potential  Emissions  and  Low 
N()\  burner  with  separate  overfire  air 
submitted  on  October  30.  1998,  by  the 
Pennsylvania  Department  of 
Environmental  Protection  on  behalf  of 
Allegheny  County  Health  Department: 

(i)  Incorporation  by  reference. 

(A)  The  letter  dated  October  30,  1998, 
from  the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
Allegheny  County's  Generic  VOC  and 
NOx  R.\CT  regulations.  Appendix  33: 
Article  XXI.  Section  2105.06— Major 
Sources  of  Nitrogen  Oxides  and  Volatile 
Organic  Compounds  and  Section 
2101.20 — Definition  for  Major  Source. 
Potential  Emissions  and  Low  NOx 
Burner  with  Separate  (iverfire  Air. 

(B)  Additions  of  the  following  Article 
XXI  definitions  and  regulations, 
effective  October  20.  1995; 

(i)  Regulation  2101.20 — definitions  of 
major  source"  (introductory  paragraph, 
paragraphs  (d)  and  (e)  and  closing 
paragraph:  only),  "potential  emissions" 
and  "low  NOx  burner  with  separate 
overfire  air  " 

(2)  Regulation  2105.06— Major 
Sources  of  Nitrogen  Oxides  and  Volatile 
Organic  C^ompounds. 

(ii)  Additional  Material — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  {c)(157)(i) 
of  this  section. 
|FR  Dor.  02-25285  Filed  10-4-02:  845  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT-O01 -0046a;  FRL-7383-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Montana:  General  Conformity 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  taking  direct  final 
action  approving  revisions  to  the 
Montana  State  Implementation  Plan 
(SIP)  submitted  by  the  Governor  of 
Montana  on  August  26.  1999.  The 
revisions  adopt  Administrative  Rules  of 
Montana  (ARM).  Sub-Chapter  14. 
"Conformity  of  General  Federal 
Actions."  Sections  17.8.1401  and 
17.8.1402,  into  the  SIP.  The  rules 
require  conformity  of  general  Federal 
actions  to  assure  that  actions  of  federal 
agencies  that  take  place  in 
nonattainment  or  maintenance  areas, 
other  than  transportation  actions,  are 
consistent  with  the  goals  of  the  Montana 
SIP.  EPA  is  taking  this  action  under 
section  110  and  176  of  the  Clean  Air  Act 
(Act). 

DATES:  This  rule  is  effective  on 
Cecember  6.  2002.  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  6,  2002.  If  we 
receive  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long.  Director.  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, United  States  Environmental 
Protection  Agency,  Region  VIII.  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  offices: 
United  States  Environmental  Protection 
Agency,  Region  VIII,  Air  and 
Radiation  Program.  999  18th  Street, 
Suite  300,  Denver,  Colorado  80202- 
2466;  and. 
Air  and  Radiation  Docket  and 
Information.  Room  B-108,  United 
States  Envirorunental  Protection 
Agency,  (Mail  Code  6102T).  1301 
Constitution  Avenue  NW, 
Washington.  DC  20460. 
Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at:  Montana 
Department  of  Environmental  Quality. 
Planning,  Prevention  and  Assistance 
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Division,  1520  East  6th  Avenue,  Helena, 
Montana  59620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Kimes,  Air  and  Radiation 
Program,  Mailcode  8P-AR,  United 
States  Environmental  Protection 
Agencv.  Region  VIII.  999  18th  Street. 
Suite  300.  Denver,  Colorado  80202- 
2466.  Telephone  number:  (303)  312- 
6445. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we," 
"our,"  or  "us"  refers  to  the  United 
States  Environmental  Protection 
Agency. 
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III.  Final  Action 
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110(1) 
\'.  Administrative  Requirements 

1.  Background 

a.  What  Is  General  Conformity? 

The  conformity  rules  assure  that  in  air 
quality  nonattainment  or  maintenance 
areas  projected  emissions  stay  within 
the  emissions  ceiling  in  the  SIP.  The 
rules  for  conformity  of  general  Federal 
actions  assure  that  actions  of  Federal 
agencies  that  take  place  in 
nonattainment  or  maintenance  areas, 
other  than  transportation  actions,  are 
consistent  with  the  Montana  SIP. 
Conformity  first  appeared  in  the  Act's 
1977  ameiidments  (Pub.  L.  95-95). 
Although  the  Act  did  not  define 
conformity,  it  stated  that  no  Federal 
department  could  engage  in,  support  in 
any  way  or  provide  financial  assistance 
for,  license  or  permit,  or  approve  any 
activity  which  did  not  conform  to  a  SIP 
which  has  been  approved  or 
promulgated. 

The  Act's  1990  Amendments 
expanded  the  scope  and  content  of  the 
conformity  concept  by  defining 
conformity  to  an  implementation  plan. 
Section  176(c)  of  the  Act  defines 
conformity  as  conformity  to  an 
implementation  plan's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  national 
ambient  air  quality  standards  (NAAQS) 
and  achieving  expeditious  attainment  of 
such  standards.  Also,  the  Act  states  that 
no  Federal  activity  will:  (1)  Cause  or 
contribute  to  any  new  violation  of  any 


standard  in  any  area,  (2)  increase  the 
frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
(3)  delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area. 

b.  Who  Must  Follow  General 
Conformit}'? 

All  Federal  government  agencies  must 
follow  The  General  Conformity  rules. 
The  General  Conformity  rules  establish 
emissions  thresholds  for  requiring  a 
conformity  analysis.  The  Federal  agency 
taking  the  action  is  required  to  perform 
the  conformity  analysis.  We  published 
the  first  General  Conformity  rule  on 
November  30.  1993  (58  FR  63214)  and 
it  was  codified  at  40  CFR  part  93. 
subpart  B. 

c.  Howls  General  Conformity  Different 
From  Transportation  Conformity? 

Section  176(c)(A)  of  the  Act  requires 
us  to  issue  criteria  and  procedures  for 
determining  conformity  of  all  Federal 
actions  to  applicable  SIPs.  40  CFR  part 
93,  subpart  A  spells  out  criteria  and 
procedures  for  determining  conformity 
of  all  Federal  actions  related  to 
transportation  projects  funded  or 
approved  under  Title  23  U.S.C.  or  the 
Federal  Transit  Laws  (49  U.S.C.  Chapter 
53).  40  CFR  part  93,  subpart  B  provides 
criteria  and  procedures  for  determining 
the  conformity  of  all  other  Federal 
actions  to  applicable  SIPs.  Examples  of 
Federal  actions  covered  by  this  rule  may 
include  but  are  not  limited  to  reuse  of 
militar\-  bases,  private  construction  on 
Federal  land,  granting  of  permits, 
leasing  of  Federal  land,  and 
construction  of  Federal  office  buildings. 

d.  Whv  Is  Montana  Required  To  Create 
Its  Own  General  Conformity  Rule? 

The  Act  requires  each  State  to 
develop  rules  to  implement  the  General 
Conformity  rule.  (See  40  CFR  93.151) 
EPA  believes  that  State  and  local 
agencies  have  the  primary  responsibility 
for  achieving  the  clean  air  goals 
established  in  the  Act.  Therefore,  each 
State  must  submit  a  revised  SIP  that 
includes  General  Conformity  criteria 
and  procedures  that  are  consistent  with 
General  Conformity  rule.  These  criteria 
require  that  State  rules  must  be  at  least 
as  stringent  as  the  requirements 
specified  in  EPA's  General  Conformity 
rule.  Furthermore.  State  rules  can  only 
be  more  stringent  if  they  apply  equally 
to  Federal  and  non-Federal  entities. 


II.  Approval  of  the  States' 
Transportation  Conformity  Rules 

a.  What  Did  the  State  Submit'' 

Section  llO(k)  of  the  Ac\  addresses 
our  actions  on  submissions  of  revisions 
to  a  SIP.  The  Act  requires  States  to 
observe  certain  procedural  requirements 
in  developing  SIP  revisions  for 
submission  to  us.  Section  110(a)(2)  of 
the  Act  requires  that  each  SIP  revision 
be  adopted  after  reasonable  notice  and 
public  hearing.  This  must  occur  prior  to 
the  revision  being  submitted  by  a  State 
to  us. 

On  August  26.  1999.  the  Governor  of 
Montana  submitted  a  SIP  revision  that 
adopts  Administrative  Rules  of  Montana 
(ARM).  Sub-Chapter  14.  "Conformity  of 
General  Federal  Actions."  Sections 

17.8.1401  and  17.8.1402.  The  Montana 
Board  of  Environmental  Review  adopted 
this  SIP  revision  at  a  public  hearing  on 
May  14.  1999  after  appropriate  public 
participation  and  interagency 
consultation  and  it  became  effective  in 
the  ARM  as  State  law  on  |une  4.  1999. 

We  have  evaluated  the  Governor's 
submittal  and  have  determined  that  the 
State  met  the  requirements  for 
reasonable  notice  and  public  hearing 
under  section  110(a)(2)  of  the  ,\ct.  By 
operation  of  law  under  section 
110(k)(l)(B)  of  the  Act.  the  Governor's 
August  26.  1999.  submittal  became 
complete  on  February  26.  2000. 

b.  What  Is  EPA  Approvinii  Todav  and 
Why? 

We  are  approving  the  Administrative 
Rules  of  Montana  (ARM).  Sub-Chapter 
14.  "Conformity  of  General  Federal 
Actions."  Sections  17.8.1401  and 

17.8.1402  submitted  by  the  Governor  of 
Montana  on  August  26.  1999.  The 
Montana  Board  of  Environmental 
Review  adopted  this  SIP  revision  at  a 
public  hearing  on  May  14.  1999  after 
appropriate  public  participation  and 
interagency  consultation  and  it  became 
effective  in  the  ARM  as  State  law  on 
June  4.  1999.  The  Montana  rules  are 
consistent  with  the  Federal  General 
Conformity  rules. 

Montana  incorporated  40  CFR  part  93. 
subpart  B  into  the  State  rules.  Montana 
modified  definitions  found  in  40  CFR 
part  93.  subpart  B  and  incorporated 
them  into  the  State  rule.  The  definitions 
of  "MPO"  (Metropolitan  Planning 
Organization)  and  "state  air  quality 
agency"  were  modified  to  incorporate 
meaning  specific  to  Montana.  Montana 
incorporated  40  CFR  93.153  and  93.160 
with  modifications  to  provide  language 
consistent  with  a  State  rule  rather  than 
a  Federal  rule.  We  agree  with  these 
minor  changes.  It  should  be  noted  that 
Administrative  Rules  of  Montana  (ARM) 
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Section  17  8  1402.  d  subject  of  this 
action,  references  ARM  Section 
17  8.1302  which  we  did  not  act  on  in  a 
previous  Federal  Register  action  (fifi  FR 
48561,  September  21,  2001).  ARM 
17.8.1302  includes  an  incorporation  by 
reference  (IBR)  of  40  CFR  part  93. 
subpart  A.  EPA  e.xcluded  ARM  Section 
17.8.1 302  because  of  the  IBR.  The 
rationale  for  not  acting  on  ARM 
17  8.1302  is  discussed  in  a  separate 
action  (66  FR  48561.  September  21. 
2001). 

III.  Final  Action 

In  this  action,  we  are  approving  the 
adoption  of  ARM.  Sub-Chapter  14. 
"Conformity  of  General  Federal 
Actions."  Sections  17.8.1401  and 
17.8.1402  to  the  Montana  SIP  This  SIP 
revision  was  submitted  bv  the  Governor 
of  Montana  on  August  26,  1999.  We  are 
publishing  this  rule  without  prior 
proposal  because  we  view  this  as  a 
noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  f>f  todays  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  December  6,  2002. 
without  further  notice  unless  we  receive 
adverse  comments  by  November  6. 
2002.  If  we  receive  adverse  comments, 
we  will  publish  a  timely  withdrawal  of 
the  direct  final  rule,  in  the  Federal 
Register,  informing  the  public  that  the 
rule  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  December  6, 
2002.  and  no  further  action  will  be 
taken  nn  the  prfiposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  mav  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Consideration  of  Clean  Air  Act 
Section  110(1) 

Section  110(1)  of  the  .\c\  states  that  a 
SIP  revision  cannot  be  approved  if  the 
revision  would  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  progress 
towards  attainment  of  a  National 
Ambient  Air  Qualitv  Standard  (NAAQS) 
or  anv  other  applicable  requirements  of 
the  Act.  This  SIP  revision  is  consistent 


with  Federal  requirements  and  does  not 
interfere  with  any  applicable 
requirements  of  the  Act.  Therefore,  we 
conclude  that  our  approval  of  ARM, 
Sub-Chapter  14.  "Conformity  of  General 
Federal  Actions."  Sections  17.8.1401 
and  17.8  1402  meets  the  intent  of 
section  110(1)  of  the  Act. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  E-xecutive  Order  13211. 
"Actions  (loncerning  Regulations  That 
Significantlv  Affect  Energv  Supplv. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  bevond  those  imposed  by 
state  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  use.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  anv  unfunded  mandate  or 
significantlv  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  al.so  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  fir  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 

"Protection  of  Children  from 

Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 


because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d}  of  the 
National  Technology  Transfer  and 
Advancement  Act  o'f  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act.  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  6. 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  September  12,  2002, 
Jack  McGraw, 

Acting  Regional  Administrator,  Region  VIII. 

Chapter  I,  title  40,  part  52,  of  the  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(56)  to  read  as 
follows: 


Identification  of  plan. 

*        *         * 


§52.1370 

*         * 

(c)  *  *  * 

(56)  On  August  26,  1999,  the 
Governor  of  Montana  submitted 
Administrative  Rules  of  Montana  Sub- 
Chapter  14,  "Conformity  of  General 
Federal  Actions"  that  incorporates 
conformity  of  general  federal  actions  to 
state  or  federal  implementation  plans, 
implementing  40  CFR  part  93,  subpart  B 
into  State  regulation. 

(i)  Incorporation  by  reference. 

(A)  Administrative  Rules  of  Montana 
17.8,1401,  and  17.8.1402  effective  June 
4.  1999. 

[FR  Doc.  02-25287  Filed  10-4-02:  8:45  am] 
BILUNG  CODE  6S60-5<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  61 

[ND-001 -0005a  &  0007a;  FRL-7379-8] 

Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plan  Revision  for 
North  Dakota;  Revisions  to  the  Air 
Pollution  Control  Rules;  Delegation  of 
Authority  for  New  Source  Performance 
Standards  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule  and  delegation 
of  authority. 

SUIMMARY:  EPA  approves  revisions  to  the 
State  Implementation  Plan  (SIP) 
submitted  by  the  Governor  of  North 
Dakota  with  a  letter  dated  Jime  21,  2001. 
The  revisions  affect  air  pollution  control 
rules  regarding  general  provisions, 
emissions  of  particulate  matter  and 
fugitives,  exclusions  from  Title  V  permit 
to  operate  requirements,  and  prevention 
of  significant  deterioration.  EPA  will 


handle  separately  direct  delegation 
requests  for  emission  standards  for 
hazardous  air  pollutants  for  source 
categories  and  the  State's  Acid  Rain 
Program. 

In  addition,  EPA  is  providing  notice 
that  on  January  3,  2002,  North  Dakota 
was  delegated  authority  to  implement 
and  enforce  certain  New  Source 
Performance  Standards  (NSPS),  as  of 
August  1,  2000,  Finally,  given  that  on 
July  7, 1995  EPA  delegated  authority  to 
North  Dakota  to  implement  and  enforce 
the  Clean  Air  Act  section  112 
requirements,  including,  among  other 
things,  the  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPs),  EPA  is  now  removing  the 
State's  part  61  regulations  from  the 
federally-approved  SIP. 
DATES:  This  direct  final  rule  is  effective 
on  December  6,  2002,  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  6,  2002.  If  . 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Mail  written  comments  to 
Richard  R.  Long,  Director,  Air  and 
Radiation  Program.  Mailcode  8P-AR. 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street.  Suite  300, 
Denver,  Colorado,  80202-2405. 
Documents  relevant  to  this  action  can  be 
perused  during  normal  business  hours 
at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street.  Suite  300, 
Denver,  Colorado,  80202-2405.  Copies 
of  the  incorporation  by  reference 
material  are  available  at  the  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency.  Room  B-108.  1301  Constitution 
Avenue,  (Mail  Code  6102T)  NW., 
Washington  DC  20460.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  at  the  North  Dakota 
Department  of  Health,  Division  of 
Environmental  Engineering,  1200 
Missouri  Avenue,  Bismarck,  North 
Dakota.  58504-5264. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt,  Environmental  Protection 
Agency,  Region  VIII,  (303)  312-«449. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us."  or  "our"  are  used  we  mean 
EPA, 

I.  Background 

A.  Procedural  Background 

The  Act  requires  States  to  follow 
certain  procedures  in  developing 
implementation  plans  and  plan 


revisions  for  submission  to  EPA. 
Sections  110(a)(2)  and  110(1)  of  the  Act 
provide  that  each  implementation  plan 
a  State  submits  must  be  adopted  after 
reasonable  notice  and  public  hearing. 

We  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  review  and  action  [see 
section  110(k)(l)  of  the  Act  and  57  FR 
13565).  EPA's  completeness  criteria  for 
SIP  submittals  cein  be  found  in  40  CFR 
part  51,  appendix  V.  EPA  attempts  to 
determine  completeness  within  60  days 
of  receiving  a  submission.  However,  the 
law  considers  a  submittal  complete  if 
we  don't  determine  completeness 
within  six  months  after  we  receive  it. 

To  provide  for  public  comment,  the 
North  Dakota  Department  of  Health 
(NDDH),  after  providing  adequate 
notice,  held  a  public  hearing  on 
September  28,  2000  to  address  the 
revisions  to  the  SIP  and  Air  Pollution 
Control  Rules.  Following  the  public 
hearing,  public  comment  period,  and 
legal  review  by  the  North  Dakota 
Attorney  General's  Office,  the  North 
Dakota  State  Health  Council  adopted  the 
rule  revisions,  which  became  effective 
on  June  1.  2001. 

The  Governor  of  North  Dakota 
submitted  the  SIP  revisions  to  EPA  with 
a  letter  dated  June  21.  2001.  We 
reviewed  them  to  determine 
completeness  under  the  completeness 
criteria  in  40  CFR  part  51 .  appendix  V. 
We  found  the  submittal  complete  and  so 
notified  the  Governor  in  a  letter  dated 
July  26.  2001.  That  letter  also  described 
the  next  steps  to  be  taken  in  our  review. 

B.  June  21.  2001     Revisions 

As  noted  above,  we  will  handle 
separately  the  revisions  in  the  June  21. 
2001  submittal  regarding  Chapter  33- 
15-21  (the  State's  Acid  Rain  Program) 
and  a  direct  delegation  request  for  North 
Dakota  Air  Pollution  Control  Rules 
Chapter  33-15-22.  regarding  emission 
standards  for  hazardous  air  pollutants 
for  source  categories.  The  submittal  also 
included  a  direct  delegation  request  for 
standards  of  performance  for  new 
stationarv  sources  (see  below).  The 
revisions  in  the  June  21,  2001  submittal 
to  be  addressed  in  this  document 
pertain  to  general  provisions,  emissions 
of  particulate  matter  and  fugitives, 
exclusions  from  Title  V  permit  to 
operate  requirements,  and  prevention  of 
significant  deterioration,  which  involve 
the  following  chapters  of  the  North 
Dakota  Administrative  Code  (N.D.A.C): 
33-15-01  General  Provisions;  33-15-05 
Emissions  of  Particulate  Matter 
Restricted;  33-15-14  Designated  .Air 
Contaminant  Sources,  Permit  to 
Construct.  Minor  Source  Permit  to 
Operate,  Title  V  Permit  to  Operate 


\ 
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(subsection  specific  to  exclusions  from 
Title  V  permit  to  operate  requirements 
onlv);  3J-15-15  Prevention  of 
Significant  Deterioration:  and  33-15-17 
Restriction  of  Fugitive  Emissions. 

1   Chapter  33-15-01.  N.D.A.C.  General 
Provisions 

The  definition  for    public  nuisance" 
was  removed  from  this  chapter  because 
the  State  believes  it  is  covered  under  the 
definition  of  "air  pollution."  In  addition 
changes  were  made  to  clarify  reporting 
requirements  when  stack  testing  for  air 
contaminant  emissions.  The 
requirements  are  consistent  with  40  CFR 
parts  60.  61.  63,  and  75.  Because  these 
revisions  are  consistent  with  P'ederal 
requirements,  they  are  approvable. 

2.  Chapter  33-15-05.  N.D.A.C. 
Emissions  of  Particulate  Matter 
Restricted 

In  Section  33-15-05-04.  Methods  of 
Measurement,  the  State  deleted  the  F 
factors  for  various  fuels  and  replaced 
them  with  a  reference  to  40  CFR  part  60. 
.Appendix  A.  Method  19.  This  revision 
simplv  incorporated  reference 
information  from  Federal  rules  and  is 
approvable. 

3.  Chapter  33-15-14.  N  D  AC. 
Designated  Air  Contaminant  Sources. 
Permit  to  Construct.  Minor  Source 
Permit  to  Operate.  Title  \'  Permit  to 
Operate  (New  subsection  entitled 
Source  Exclusions  from  Title  V  Permit 
to  Operate  Requirements) 

Subsection  33-15-14-07  was  added 
to  provide  an  exemption  from  the  Title 
V  permitting  requirements  for  certain 
gasoline  service  stations,  bulk  gasoline 
plants,  coating  sources,  printing, 
publishing  and  packaging  operations, 
degreasers  using  volatile  organic 
solvents,  and  hot  mix  asphalt  plants. 
The  sources  that  qualih,'  for  this 
exemption  will  be  required  to  maintain 
certain  records  which  demonstrate  that 
thev  are  minor  sources  and  in  some 
instances,  report  to  the  State. 

This  exclusionary  rule  creates  generic 
potential-to-emit  (PTE)  limits  for 
specific  source  categories,  and  therebv 
clarifies  which  of  the  sources  within  the 
specific  categories  are  minor  with 
respect  to  the  Title  V  operating  permit 
requirements.  The  rule  is  onlv  intended 
to  exclude  certain  sources  from  the 
requirements  of  Title  V.  but  not  from 
North  Dakota's  construction  or  minor 
source  operating  permit  programs. 
EPAs  authoritv  for  approval  of 
exclusionarv  rules,  generally,  is  Section 
110  of  the  Clean  Ait  AcA.  which  allows 
us  to  apprf)ve  preconstruction  permit 
programs  and  rules  and  non-title  V 
operating  permit  programs  and  rules. 


Therefore,  we  are  approving  this  new 
exclusionary  subsection.  33-15-14-07. 
as  part  of  the  federally-approved  SIP. 

4.  Chapter  33-15-15.  N.D.A.C. 
Prevention  of  Significant  Deterioration 

The  definition  of  "significant"  was 
updated  to  match  the  Federal  definition. 
In  addition,  a  provision  was  removed 
that  did  not  allow  a  PSD  source  to 
consume  more  than  one-half  of  the 
available  increment  in  another  state 
unless  approved  by  the  North  Dakota 
Health  Department  after  consultation 
with  the  other  state.  The  removal  of  this 
provision  was  made  to  make  the  State 
rules  more  consistent  with  Federal 
requirements  (40  C;FR  51.166  and  40 
CFR  52.21  do  not  include  this 
requirement).  Although  there  is  no 
longer  a  consultation  requirement,  there 
are  still  requirements  under  ND's  PSD 
program  for  notice  to  an  affected  state 
and  an  affected  Federal  Land  Manager 
of  anv  source  which  may  significantly 
impact  their  land.  This  notification 
usually  takes  the  form  of  a  copy  of  the 
public  notice,  a  copy  of  the  related 
analvses.  and  a  copy  of  the  draft  permit. 
The  affected  parties  then  have  the 
opportunitv  during  the  public  comment 
period  to  provide  comments  to  the 
NDDH  Since  the  revisions  to  this 
chapter  are  consistent  with  Federal 
requirements,  they  are  approvable. 

5.  Chapter  33-15-17,  N.D.A.C. 
Restriction  of  Fugitive  Emissions 

The  revisions  to  this  chapter  involved 
deleting  a  reference  to  nuisances  and 
replacing  it  with  a  requirement  that  a 
source  cannot  cause  air  pollution  as 
defined  in  the  general  provisions 
chapter  (to  be  consistent  with  the 
changes  made  to  Chapter  33-15-01. 
discussed  above).  These  revisions  are 
approvable  because  the  State  believes 
that  nuisances  are  covered  under  its 
definition  of  "air  pollution." 

C  Delegation  of  Authority 

l.NSPS 

With  the  June  21.  2001  submittal, 
North  Dakota  requested  delegation  of 
.luthoritv  for  revisions  to  the  New- 
Source  Performance  Standards  (NSPS), 
promulgated  in  Chapter  33-15-12. 
N  D.A.C  On  januarv  3.  2002  delegation 
was  given  with  the  following  letter: 

Ret   HP-.-\K 

Honorable  lohn  Hot-ven. 

Cuvcrnor  ot  .\orth  Dakota.  State  Capitol.  600 

E  Boulevard  Avenue.  Bismarck,  \orth 

Dakota  .58.W.=i-0001 
Re:  Delegation  of  Clean  .Air  Act  New  Source 

Performante  Standards 

Dear  Governor  Hoeven: 

in  a  June  21.  2001,  letter  from  you  and  a 
June  26.  2001.  letter  from  Francis  Si  hwindt. 


North  Dakota  Department  of  Health,  the  State 
of  North  Dakota  requested  delegation  of 
authoritv  for  revisions  to  the  New  Source 
Performance  Standards  (NSPS).  promulgated 
in  Chapter  33-15-12  of  the  North  Dakota 
Administrative  Code.  The  State's  NSPS 
regulations  incorporate  bv  reference  the 
Federal  NSPS  in  40  CFR  Part  60  as  in  effect 
on  .August  1.  2000.  with  the  exception  of 
subpart  Eb.  which  the  State  has  not  adopted. 
In  the  above-mentioned  letters,  the  State 
requests  authority  for  implementation  and 
enforcement  of  the  NSPS  through  the 
delegation  of  authority  process  pursuant  to 
section  1 1 1(c)  of  the  Clean  Air  Act.  42  U.S.C. 
7411(c).  as  amended. 

Subsequent  to  States  adopting  NSPS 
regulations,  EP.A  delegates  the  authority  for 
the  implementation  and  enforcement  of  those 
standards,  so  long  as  the  State's  regulations 
are  not  less  stringent  than  the  Federal 
regulations.  EP.A  has  reviewed  the  pertinent 
statutes  and  regulations  of  the  State  of  North 
Dakota  and  has  determined  that  they  provide 
an  adequate  and  effective  procedure  for  the 
implementation  and  enforcement  of  the 
NSPS  by  the  State  of  North  Dakota. 
Therefore,  pursuant  to  sei  tion  lll((;j  of  the 
Clean  .Air  .Act  (.Act),  as  amended,  and  40  CFR 
part  60.  EP.A  hereby  delegates  its  authority 
for  the  implementation  and  enforc:ement  of 
one  NSPS  to  the  State  of  North  Dakota  as 
follows: 

l.Al  Responsibility  tor  all  sourc  es  located, 
or  to  be  located,  in  the  State  of  .North  Dakota 
subject  to  the  standards  of  performance  for 
new  stationary  sourc  es  promulgated  in  40 
CFR  part  60  as  in  eifect  on  August  1.  2000. 
with  the  exception  of  subpart  Eb.  whii  h  the 
Stale  has  not  adopted. 

!B1  Not  all  authorities  of  NSPS  can  be 
delegated  to  states  under  section  1 1 1(c)  of  the 
Ai  t.  as  amended.  The  EPA  .Administrator 
retains  authority  to  implement  those  sections 
of  the  .NSPS  that  require:  (1)  .Approving 
equivalencv  determinations  and  alternative 
test  methods,  (2)  decision  making  to  ensure 
national  (  onsistency,  and  (3)  EP.A  rulemaking 
to  implement.  For  the  NSPS  categories 
previously  delegated  to  North  Dakota,  our 
Slav  28.  1918  and  May  7.  1999.  delegation 
letters  list  those  sections  which  can't  be 
delegated  to  the  State.  Those  letters  are 
enclosed  for  your  use. 

(C)  As  40  CFR  part  60  is  updated.  North 
Dakota  should  revise  its  regulations 
a(  f:ordingly  and  in  a  timely  manner,  and 
submit  to  EPA  requests  for  updates  to  its 
delegated  authority. 

This  delegation  is  based  upon  and  is  a 
continuation  of  the  conditions  stated  in 
EP.A's  original  delegation  letter  of  August  30, 
1976.  to  the  Honorable  Arthur  A.  Link,  then 
Governor  of  North  Dakota,  except  that 
(  undition  5,  relating  to  Federal  facilities,  has 
been  voided  by  the  Clean  .Air  .Act 
.Amendments  of  1977.  It  is  also  important  to 
note  that  EPA  retains  concurrent  enforcement 
authority,  as  stated  in  condition  2,  In 
addition,  if  at  any  time  there  is  a  conflict 
between  a  State  and  a  Federal  NSPS 
regulation,  the  Federal  regulation  must  be 
applied  if  it  is  more  stringent  than  that  of  the 
State,  as  slated  in  condition  7.  .A  c:opy  of  the 
August  30.  1976.  letter  was  published  in  the 
notices  section  of  the  Federal  Register  on 
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October  13.  1976  (41  FR  44884),  along  with 
the  associated  rulemaking  notifying  the 
public  that  certain  reports  and  applications 
required  from  operators  of  new  and  modified 
sources  shall  be  submitted  to  the  State  of 
North  Dakota  (41  FR  44859).  Copies  of  the 
Federal  Register  notices  are  enclosed  for 
your  convenience. 

Since  this  delegation  is  effective 
immediately,  there  is  no  need  for  the  State 
to  notify  the  EPA  of  its  acceptance.  Unless 
we  receive  written  notice  of  objection  from 
you  within  ten  days  of  the  date  on  which  you 
receive  this  letter,  the  State  of  North  Dakota 
will  be  deemed  to  have  accepted  all  the  terms 
of  this  delegation.  An  information  notice  will 
be  published  in  the  Federal  Register  in  the 
near  future  informing  the  public  of  this 
delegation,  in  which  this  letter  will  appear  in 
its  entirety. 

If  you  have  any  questions  on  this  matter, 
please  call  me,  or  have  your  staff  contact 
Richard  Long,  Director  of  our  Air  and 
Radiation  Program,  at  303-312-6005, 

Sincerely  yours, 
lack  W.  McGraw, 
Acting  Regional  Administrator. 

Enclosures. 

cc:  Francis  Schwindt,  ND  Department  of 
Health.  Terry  O'Clair.  ND  Department  of 
Health, 

2.  Part  61  NESHAPs 

EPA  is  providing  notice  that  with  the 
July  7,  1995  interim  approval  of  North 
Dakota's  Title  V  Operating  Permit 
program  (see  60  FR  35335).  it  granted 
delegation  of  authority  to  North  Dakota 
to  implement  and  enforce  Clean  Air  Act 
section  112  requirements.  This 
delegation  of  authority  includes,  among 
other  things,  the  NESHAPs  promulgated 
in  40  CFR  part  61  ("part  61  NESHAPs"). 
The  State's  part  61  NESHAPs 
regulations  are  contained  in  Chapter  33- 
15-13,  N.D.A.C. 

With  a  September  10,  1997  submittal, 
the  State  revised  Chapter  33-15-13  to 
incorporate  all  Federal  part  61 
NESHAPs  (except  40  CFR  part  61, 
subparts  B,  H,  K,  Q,  R,  T,  and  W, 
pertaining  to  radionuclides) 
promulgated  as  of  October  1,  1996. 
However,  the  State's  NESHAPs 
authorities  do  not  include  those 
authorities  which  cannot  be  delegated  to 
the  states,  as  defined  in  40  CFR  part  61. 

In  addition,  EPA  cannot  act  on  the 
State's  request  for  delegation  of 
authority  for  40  CFR  part  61,  subpart  I 
(regarding  radionuclide  emissions  from 
facilities  licensed  by  the  Nuclear 
Regulatory  Commission  and  other 
Federal  facilities  not  covered  by  subpart 
H)  because  EPA  rescinded  subpart  I  (see 
61  FR  68972-68981,  December  30,  1996) 
subsequent  to  the  State's  adoption  of 
these  revisions. 

Given  that  the  State  has  had 
delegation  of  authority  for  part  61 
NESHAPs  for  many  years,  EPA  is 
removing  "Emission  Standards  for 


Hazardous  Air  Pollutants,  Chapter  33- 
15-13  ,  N.D.A.C,  from  the  federally- 
approved  SIP. 

n.  Section  110(1) 

Section  110(1)  of  the  Clean  Air  Act 
states  that  a  SIP  revision  cannot  be 
approved  if  the  revision  would  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  towards  attainment  of 
the  NAAQS  or  any  other  applicable 
requirements  of  the  Act.  The  North 
Dakota  SIP  revisions  that  are  the  subject 
of  this  document  do  not  interfere  with 
the  maintenance  of  the  NAAQS  or  any 
other  applicable  requirements  of  the 
Act.  The  SIP  revision  amends  the  State's 
General  Provisions  and  Methods  of 
Measurement  and  these  changes  are 
consistent  with  Federal  requirements 
and  rules.  The  new  rules  that  provide 
for  source  exclusions  from  the  title  V 
permit  to  operate  requirements  are 
consistent  with  EPA's  authority  to 
approve  exclusionary  rules  under 
section  110  of  the  Clean  Air  Act  and  the 
rules  do  not  interfere  with  the 
maintenance  of  the  NAAQS  or  any  other 
applicable  requirements  of  the  Act 
because  they  are  consistent  with  the 
April  14,  1998,  EPA  guidance  from  John 
Seitz,  Director  of  the  Office  of  Air 
Quality  Planning  and  Standards, 
entitled  "Potential  to  Emit  (PTE) 
Guidance  for  Specific  Source 
Categories."  The  update  to  the  State's 
PSD  rules  mirror  the  Federal  rules. 
Finally,  the  State's  removal  of  the  term 
"nuisance"  does  not  interfere  with  the 
maintenance  of  the  NAAQS  or  any  other 
applicable  requirements  of  the  Act  since 
nuisances  can  still  be  addressed  under 
the  State's  definition  of  "air  pollution." 

m.  Final  Action 

EPA  is  approving  North  Dakota's  SIP 
revision,  as  submitted  by  the  Governor 
with  a  letter  dated  June  21,  2001.  The 
revisions  in  the  June  21,  2001  submittal 
which  are  being  approved  in  this 
document  involve  the  following 
chapters  of  the  North  Dakota 
Administrative  Code:  33-15-01  General 
Provisions;  33-15-05  Emissions  of 
Particulate  Matter  Restricted:  33-15-14 
Designated  Air  Contaminant  Sources. 
Permit  to  Construct,  Minor  Source 
Permit  to  Operate,  Title  V  Permit  to 
Operate  (specifically,  subsection  33-15- 
14-07,  Source  Exclusions  from  Title  V 
Permit  to  Operate  Requirements);  33- 
15-15  Prevention  of  Significant 
Deterioration;  and  33-15-17  Restriction 
of  Fugitive  Emissions.  The  June  21, 
2001  submittal  also  included  requests 
for  direct  delegation  of  Chapter  33-15- 
21.  Acid  Rain  Program  and  Chapter  33- 
15-22,  Emission  Standards  for 


Hazardous  Air  Pollutants  for  Source 
Categories,  which  are  being  handled 
separately. 

In  addition,  as  requested  by  the  State 
with  its  June  21,  2001  submittal.  EPA  is 
providing  notice  that  it  granted 
delegation  of  authority  to  North  Dakota 
on  January'  3,  2002,  to  implement  and 
enforce  the  NSPS  promulgated  in  40 
CFR  part  60,  promulgated  as  of  August 
1,  2001  (except  subpart  Eb.  which  the 
State  has  not  adopted).  However,  the 
State's  NSPS  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  40 
CFR  part  60. 

Finally,  EPA  is  providing  notice  that 
with  the  July  7,  1995  interim  approval 
of  North  Dakota's  Title  V  Operating 
Permit  program  [see  60  FR  35335),  it 
granted  delegation  of  authority  to  North 
Dakota  to  implement  and  enforce  Clean 
Air  Act  section  112  requirements.  This 
delegation  of  authority  includes,  among 
other  things,  the  NESHAPs  promulgated 
in  40  CFR  part  61  ("part  61  NESHAPs"), 
The  State's  part  61  NESHAPs 
regulations  are  contained  in  Chapter  33- 
15-13  of  the  North  Dakota 
Administrative  Code.  With  a  September 
10,  1997  submittal,  the  State  revised 
Chapter  33-15-13  to  incorporate  all 
Federal  part  61  NESHAPs  (except  40 
CFR  part  61.  subparts  B.  H,  K.  Q,  R.  T. 
and  W,  pertaining  to  radionuclides) 
promulgated  as  of  October  1.  1996. 
However,  the  State's  NESHAPs 
authorities  do  not  include  those 
authorities  which  cannot  be  delegated  to 
the  states,  as  defined  in  40  CFR  part  61. 
Given  that  the  State  has  had  delegation 
of  authority  for  part  61  NESHAPs  for 
many  years,  EPA  i?  removing  Emission 
Standards  for  Haz.   dous  Air  Pollutants, 
Chapter  33-15-13  jf  the  North  Dakota 
Administrative  C(  de,  from  the  federally- 
approved  SIP. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatorv-  Flexibility 
Act  (5  U.S.C  601  et  seq.].  Because  this 
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rule  dppni\>'s  prf-e\istini;  reqiiirpments 
under  state  law  and  does  imt  impose 
anv  additional  enforceable  dutv  beyond 
that  required  bv  st<Ue  law,  it  does  not 
contain  anv  unfunded  mandate  or 
significantU'  or  unniueK  affec  t  small 
governments.  a>  <ies(  ribed  m  the 
Unfunded  Mandates  RMf,,rm  .\i  t  of  1995 
(Pub  L    104-4). 

This  rule  also  does  not  have  tribal 
implicatKms  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  aih\ 
Indian  tribes,  or  on  the  distribution  of 
power  and  res'iionsibilities  between  the 
Federal  Government  and  Indian  tribes. 
as  specified  bv  E.xecutive  Clrder  13175 
(65  FR  67249.  .November  9.  2000)   This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effp(  ts  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  amtmg  the  various 
levels  'if  government,  as  spec  ified  in 
E.xecutive  Order  1J1J2  lh4  FK  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  .^ct  This  rule  also  is  not 
subject  to  Executive  Order  13045 
■'Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices. 
provided  that  thev  meet  the  criteria  of 
the  ("jean  .\ir  .-\ct   In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
fur  the  State  to  use  voluntary  consensus 
standards  (\'CS).  EPA  has  no  authoritv 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submissmn, 
to  use  \'CS  in  pia(  e  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  C'lean  Air  Act  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technologv  Transfer  and 
Advancement  Act  of  1995  (15  I'  S.C. 
272  note)  do  not  apply,  This  rule  does 
not  impose  an  information  collection 
burden  under  tht'  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  ,3501  Pt  seq]. 

The  Congressional  Review  Act,  5 
U.S.C   801  et  spq  .  as  added  bv  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generallv  provides 
that  before  a  rule  mav  take  effect,  the 
agency  promulgating  the  nile  must 
submit  a  rule  report   which  includes  a 


copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  I '  S  House  of  Representatives,  and 
the  (Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
(  annot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  804(2) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petiti(ms  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  (Court  of  Appeals  for  the 
appropriate  circ:uit  bv  December  6, 
2002   Filing  a  petition  for 
reconsideration  by  the  .administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
revunv  nor  iloes  it  (extend  the  time 
within  which  a  petition  for  judicial 
review  mav  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [Sep  section 
307(b)(2).) 

List  of  Subjects 

40  CFH  Part  'yj 

Fn\ironinental  protection.  Air 
pollution  I  ontrol.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter. "Reporting  and 
recordkeeping  recjuirements, 

40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control,  .\rsenic.  Asbestos. 
Benzene,  Ber\ Ilium.  Hazardous 
substances.  Mercury.  Vinyl  chloride. 

D.iI.m)    Sppt.-mber  J,  2002. 
Robert  K.  Roberts, 
Hfiiiotnil  Administrator.  Region  17// 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authoritv:  42  \'  S.C.  7401  et  seq. 

Subpart  JJ — North  Dakota 

2  Section  52.1820  is  amended  by 
adding  paragraph  (c)(32)  to  read  as 
follows: 

§  52.1 820    Identification  of  plan. 
***** 

(c)  •    •    * 

(32)  The  Governor  of  North  Dakota 
submitted  revisions  to  the  North  Dakota 
St.ite  implementation  Plan  and  Air 


Pollution  Control  Rules  with  a  letter 
dated  June  21,  2001.  The  revisions 
address  air  pollution  control  rules 
regarding  general  provisions,  emissions 
of  particulate  matter  and  fugitives, 
exclusions  from  Title  V  permit  to 
operate  requirements,  and  prevention  of 
significant  deterioration. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  General 
Provisions  33-15-01-04,  33-15-01-12, 
and  33-15-01-15;  Emissions  of 
Particulate  Matter  Restricted  33-15-05- 
04.1;  Designated  Air  Contaminant 
Sources.  Permit  to  Construct,  Minor 
Source  Permit  to  Operate,  Title  V  Permit 
to  Operate  33-15-14-02, 13, b,l,  33-15- 
14-03, l.c,  and  33-15-14-07;  Prevention 
of  Significant  Deterioration  of  Air 
Quality  33-15-15-01. l.hh  and  33-15- 
15-01.2;  and  Restriction  of  Fugitive 
Emissions  33-15-17-01,  effective  lune 
1, 2001. 

(B)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  Emissions  of 
Particulate  Matter  Restricted  33-15-05- 
03.1,  repealed  effective  July  12,  2000. 

3.  A  new  §52.1836  is  added  to  read 
as  follows: 

§  52.1836    Change  to  approved  plan. 

North  Dakota  Administrative  Code 
Chapter  33-15-13,  National  Emission 
Standards  for  Hazardous  Air  Pollutants, 
is  removed  from  the  approved  plan. 
This  change  is  a  result  of  EPA's  July  7. 
1995  interim  approval  of  North  Dakota's 
Title  V  Operating  Permit  program,  in 
which  it  granted  delegation  of  authority 
to  North  Dakota  to  implement  and 
enforce  Clean  Air  Act  section  112 
requirements.  That  delegation  of 
authoritv  includes,  among  other  things, 
the  NESHAPs  promulgated  in  40  CFR 
part  61  ("part  61  NESHAPs"),  With  a 
September  10,  1997  submittal,  the  State 
requested  delegation  of  authority  to 
implement  and  enforce  the  Clean  Air 
Ac;t  part  61  NESHAPSs  (except  subparts 
B.  H,  K,  Q.  R,  T,  and  VV,  pertaining  to 
radionuclides),  as  in  effect  on  October  1, 
1996.  EPA  did  not  act  on  the  State's 
request  for  delegation  of  authority  for  40 
CFR  part  61,  subpart  I  (regarding 
radionuclide  emissions  from  facilities 
licensed  bv  the  Nuclear  Regulatory 
Commission  and  other  Federal  facilities 
not  covered  by  subpart  H)  because  EPA 
rescinded  subpart  I  subsequent  to  the 
State's  adoption  of  these  revisions. 

PART  61— {AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  L'  SC.  7401,  7412,  7414. 
74 If),  and  7601. 
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Subpart  A— General  Provisions 

2.  In  §  61.04(c),  the  table  entitled 
"Region  VIII.  Delegation  Status  of 


National  Emission  Standards  for 
Hazardous  Air  Pollutants  '  "  is  amended 
by  revising  the  table  heading  for  "ND" 
as  follows: 


§61.04    Address. 


Region  VIII.— Delegation  Status  of  National  Emission  Standards  for  Hazardous  Air  Pollutants  ^ 


Subpart 


CO 


MT2 


ND 


SD- 


UT^ 


WY 


'Authorities  which  may  not  be  delegated  Include  40  CFR  61  04(b).  61.12(dHi)  61  I3(ti)(1)(ii),  61.112(c),  61  164(a)(2),  61  164(a)(3). 
61.172(b)(2)(ii)(B),  61.172(b)(2)(ii)(C),  61.174  (a)(2),  61.174(a)(3).  61. 242-1  (c)(2).  61.244.  and  all  authorities  listed  as  not  delegable  in  each  sub- 
part under  Delegation  of  Authority.  ,        ^        .      ,  r,,       cr,.     ...  .._ 

2 Indicates  approval  of  National  Emission  Standards  for  Hazardous  Air  Pollutants  as  pari  of  ttie  State  Implementation  Plan  (SIP)  with  the  ex- 
ception of  the  radionuclide  NESHAP  Subparts  B,  0,  R,  T,  W  which  were  approved  through  section  112(1)  of  the  Clean  Air  Act 
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FEDERAL  COIMiyiUNICATIONS 
COIMiyilSSION 

47  CFR  Part  73 

[DA  02-2288,  MB  Doclcet  No.  02-142,  RM- 
10436] 

Digital  Television  Broadcast  Service; 
Galveston,  TX 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Telemundo  of  Galveston- 
Houston  License  Corporation,  licensee 
of  station  KTMD-TV,  NTSC  channel  49 
and  permittee  of  DTV  station  KTMD- 
DT,  DTV  channel  47,  Galveston,  Texas, 
substitutes  TV  channel  48  for  TV 
channel  47;  and  DTV  channel  48c  for 
DTV  channel  47  at  Galveston,  Texas, 
See  67  FR  41363,  June  18.  2002.  TV 
channel  47  can  be  allotted  to  Galveston 
with  a  zero  offset  at  coordinates  29-30- 
24  N,  and  94-30-48  W.  DTV  channel 
48c  can  be  allotted  to  Galveston  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  29-34-15  N.  and  95-30-37 
W,  with  a  power  of  1000,  HAAT  of  599 
meters  and  with  a  DTV  service 
population  of  3899  thousand.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  November  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-142. 
adopted  September  16,  2002,  and 
released  September  23,  2002.  The  full 


text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center.  Portals  11. 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW,  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
q  u  alexin  t@aol.com. 

List  of  Subiects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.606    [Amended] 

2.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  Texas,  is 
amended  by  removing  TV  channel  48 
and  adding  TV.  channel  47  at  Galveston. 

§73.622    [Amended] 

3.  Section  73,622(b),  the  Table  of 
Digital  Television  Allotments  under 
Texas,  is  amended  by  removing  DTV 
channel  47  and  adding  DTV  channel 
48c  at  Galveston. 

Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Division.  Media  Bureau. 

|FR  Doc.  02-25353  Filed  10-4-02:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2366,  MB  Docket  No.  02-132.  RM- 
10374] 

Digital  Television  Broadcast  Service; 
Montgomery,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Alabama  Educational 
Television  Commis.sion  and  LibCo,  Inc., 
substitutes  DT\'  channel  * 27  for  DT\' 
channel  *14;  and  DTV  channel  14  for 
DTV  channel  57  at  Montgomerv. 
Alabama.  See  67  FR  38924.  lune  6. 
2002.  DTV  channels  *27  and  14  can  be 
allotted  to  Montgomerv.  Alabama,  for 
stations  WAIQ-DT  and  WSFA-DT. 
respectively,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a).  DTV 
channel  *27  can  be  allotted  at 
coordinates  32-22-55  N.  and  86-17-33 
W.  with  a  power  of  750.  HAAT  of  183 
meters  and  with  a  DT\'  service 
population  of  522  thousand.  DTV 
channel  14  can  be  allotted  at 
coordinates  31-58-28  N.  and  86-09-44 
W.  with  a  power  of  600.  HAAT  of  530 
meters  and  with  a  DTV  senice 
population  of  714  thousand.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  November  12.  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Media  Bureau.  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commissions  Report 
and  Order.  MB  Docket  No.  02-132. 
adopted  September  23.  2002.  and 
released  September  27.  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center.  Portals  II. 
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445  12th  Street,  SW..  Room  CY-A257. 
VVdshington.  DC.  This  document  may 
alstJ  be  purchased  from  the 
Commission's  dupiif  ating  (  oiitractor. 
Qualex  International.  Portals  11.  445 
12th  Street.  SW.  CY-B402.  Washington. 
DC.  20554.  telephone  2U2-8tjJ-2H^)3. 
facsimile  202-86.3-2898,  or  via  e-mail 
ijuah\int"(if)l  com 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

.Authority:  A7  I    S.C;.  I.i4.  303,  334  and  .iM' 
§73.622    [Amended] 

2  Section  73.b22lh).  the  Table  of 
Digital  Television  Allotments  under 
Alabama,  is  amended  bv  removing;  DT\' 
channel  *  14  and  adding  DTV  channel 
*27  at  Montgomery. 

3  Section  73.ti22(b).  the  Table  of 
Digital  Television  .Mlotment^  under 
Alabama,  is  amended  hv  removing  DTV 
channel  57  and  adding  DT\'  channel  14 
at  Montgomerv 

Federal  Communications  Commission. 
Barbara  .\.  Kreisman. 

Chit't.  Video  Division.  Media  Bureau. 

IFR  Doc.  02-25352  Filed  10-4-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2367,  MB  Docket  No.  02-153,  RM- 

1-454] 

Television  Broadcast  Service;  New 
Iberia,  LA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Iberia  Communications.  LLC, 
substitutes  channel  50  for  channel  53- 

See  67  FR  47757,  fuly  22.  2002.  TV 
channel  50  can  be  allotted  to  New 
Iberia,  Louisiana,  in  compliance  with 
the  principle  community  coverage 
requirements  of  Section  73.610  at 
coordinates  29-55-12  N  and  91-46-07 
W.  With  this  action,  this  proceeding  is 
terminated. 
DATES:  Effective  November  12.  2002. 


FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Bureau.  (202)  418- 
1600 

SUPPLEMENTARY  INFORMATION:  This  IS  a 
svnopMs  1)1  the  ( '.oinmission's  Report 
and  Order,  MB  Dot;ket  No.  02-153, 
adopted  September  23,  2002.  and 
released  September  27.  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street.  SW  .  Room  CY-A257. 
Washington.  D(^.  20554  This  document 
mav  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW  .  Room  CY-B402. 
Washingtcm.  DC,  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via-e-mail  (juale\int(>jaoI.rc)m 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-4AMENDED] 

1  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

,\ulhoritv:  4~  I    S  C    1")4.  :i03.  r!34  and  336. 

§  73.606    [Amended] 

2  Section  73.6061b).  the  Table  of 
Television  Allotments  under  Louisiana 
is  amendetl  b\  removing  TV  channel  53 
and  adding  TV  channel  50  at  New- 
Iberia. 

Federal  C(3mminiic:ations  Commission, 
Barbara  A.  Kreisman, 

Chiff.  Vidfo  Uivisiun.  Media  Bureau 

jFR  Doc.  02-25350  Filed  10-4-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2368.  MB  Docket  No.  02-152,  RM- 
10457] 

Television  Broadcast  Service;  Wiggins, 
MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  (;(mimission.  at  the 
request  of  KB  Prime  Media  LLC. 
substitutes  channel  46  -  for  channel 
56+  at  Wiggins.  Mississippi.  Sep  67  FR 
44790.  )uly  5.  2002.  TV  channel  46- 
can  be  allotted  to  Wiggins  in 
compliance  with  the  principle 


community  coverage  requirements  of 
Section  73.610  at  coordinates  30-32-32 
N.  and  89-10-40  W.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  November  12.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Bureau.  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  02-152, 
adopted  September  23.  2002.  and 
released  September  27,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  H, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC,  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via-e-mail  quaIexint®aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.\ulhority:  47  U  S.C.  154.  303.  334  and  336. 
§  73.606    [Amended] 

2.  Section  73.606(b],  the  Table  of 
Television  Allotments  under 
Mississippi,  is  amended  by  removing 
TV  channel  56+  and  adding  TV  channel 
46-  at  Wiggins. 

Federal  Communic  ations  Comniissioii. 

Barbara  A.  Kreisman, 

Chief,  Video  Division.  Media  Bureau. 

(FR  Do(  .  02-25349  Filed  10-4-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020402077-2077-01;  I.D. 
032502A] 

BIN  0648-AP85 

Magnuson-Stevens  Act  Provisions; 
Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  FMiery;  Annual 
Specifications;  Pacific  Whiting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKW:  Emergency  rule  and  extension 

of  expiration  date. 

summary:  This  action  extends  an 
emergency  rule,  now  in  effect,  that 
establishes  the  2002  fishery 
specifications  for  Pacific  whiting 
(whiting)  in  the  U.S.  exclusive 
economic  zone  (EEZ)  and  state  waters 
off  the  coasts  of  Washington,  Oregon, 
and  California  as  authorized  by  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP).  These 
specifications  include  the  level  of  the 
acceptable  biological  catch  (ABC), 
optimum  yield  (OY),  tribal  allocation, 
and  allocations  for  the  non-tribal 
commercial  sectors.  The  intended  effect 
of  this  action  is  to  maintain  allowable 
harvest  levels  of  whiting  based  on  the 
best  available  scientific  information. 
DATES:  The  expiration  date  of  the 
emergency  rule  published  on  April  15, 
2002  (67  FR  18117),  is  October  15.  2002. 
This  action  extends  the  emergency  rule 
until  April  15,  2003. 
ADDRESSES:  Copies  of  the  environmental 
assessment/regulatory  impact  review 
may  be  obtained  bom  the  Pacific 
Fishery  Management  Council  (Covmcil) 
by  writing  to  the  Coimcil  at  2130  SW 
Fifth  Avenue,  Suite  224,  Portland,  OR 
97201,  or  by  contacting  Donald  Mclsaac 
at  503-326-6352,  or  may  be  obtained 
fi-om  William  L.  Robinson,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
N.E.,  BIN  C15700,  Bldg.  1,  Seattle,  WA 
98115-0070. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko  or  Yvonne  deReynier 
(Northwest  Region,  NMFS)  206-526- 
6140;  or  Svein  Fougner  (Southwest 
Region,  NMFS)  310-980-4040. 
SUPPLEMENTARY  INFORMATION:  Electronic 
Access:  This  rule  is  accessible  via  the 
Internet  at  the  Office  of  the  Federal 
Register's  Web  site  at  http:// 
www.access.gpo.gov/su docs/aces/ 


acesl40.html.  Background  information 
and  documents  are  available  at  the 
NMFS  Northwest  Region  Web  site  at 
http:/ /www/nwr. noaa.gov/  Isustfsh/ 
gdfsh01.htm  and  at  the  Council's  Web 
site  at  http:/ /wvr'w.pcouncil.org. 

Backgroimd 

On  April  15,  2002.  NMFS  published 
an  emergency  rule  (67  FR  18117) 
establishing  a  whiting  acceptable 
biological  catch  (ABC)  based  on  F40% 
F  proxy  with  a  medium  recruitment 
scenario.  The  U.S. -Canada  coastwide 
ABC  was  set  at  208,000  mt,  with  a  U.S. 
ABC  of  166,000  mt.  That  emergency  rule 
also  adopted  a  U.S. -Canada  coastwide 
optimum  yield  (OY)  of  162,000  mt  and 
aU.S.  OY  of  129,600  mt. 

Each  year,  the  whiting  OY  is  allocated 
between  the  tribal  and  commercial 
sectors  of  the  fishery.  The  Pacific  Coast 
Indian  treaty  fishing  rights,  described  at 
50  CFR  660.324,  allow  for  the  allocation 
of  fish  to  the  tribes  through  the  aimual 
specification  and  management  process. 
Regulations  at  50  CFR  660.323(a)(4) 
divide  the  commercial  OY  into  separate 
allocations  for  the  non-tribal  catcher/ 
processor,  mothership,  and  shore-based 
sectors  of  the  whiting  fishery. 

For  2002,  NMFS  set  the  tribal  whiting 
allocation  at  22.680  mt.  The  non-tribal 
commercial  OY  for  whiting  is  106,920 
mt  (the  129.600  mt  OY  minus  the  22,680 
mt  tribal  allocation).  Each  non-tribal 
sector  receives  a  portion  of  the 
commercial  OY.  with  the  catcher/ 
processors  getting  34  percent  (36,353 
mt),  motherships  getting  24  percent 
(25,661  mt),  and  the  shore-based  sector 
getting  42  percent  (44.906  mt). 

Additional  information  concerning 
the  2002  whiting  ABC  and  OY  and 
sector  allocations  of  whiting  may  be 
found  in  the  April  15,  2002  (67  FR 
18117),  Federal  Register  document  for 
this  action.  Extension  of  this  emergency 
rule  is  authorized  imder  section 
305(c)(3)(B)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 

Comments  and  Responses 

Diuing  the  comment  period,  NMFS 
received  1  letter  from  an  association 
representing  seafood  processors  and 
associated  businesses  that  process, 
transport  and  sell  whiting  products.  The 
comments  resulted  in  no  change  to  the 
emergency  rule. 

Comment  1:  We  request  that  the 
emergency  rule  be  withdrawn  and  re- 
issued to  establish  whiting  harvest 
levels  as  recommended  by  the  Pacific 
Fishery  Management  Council. 

Response:  The  Council's 
recommendation  was  disapproved  by 
NMFS  after  considering  the  best 


available  science.  NMFS  believes  that 
the  risk  neutral  medium  recruitment 
scenario,  instead  of  the  Council's  risk 
accepting  recommendation,  is 
supported  by  the  best  available  science 
With  the  April  15,  2002,  emergency  rule 
(67  FR  18117)  extension  herein,  NMFS 
adopted  a  U.S.  ABC  of  166,000  mt  and 
an  OY  of  129,600  mt,  consistent  with 
the  risk  neutral  medium  recruitment 
scenario. 

Comment  2:  The  commenter  requests 
that  the  treaty  Indicm  tribal  allocation  of 
whiting  be  reduced  to  'reflect  a 
percentage  reduction  equal  to  that 
imposed  on  non-tribal  fishermen." 

Response:  Presumably  the  commenter 
refers  to  the  fact  that  the  tribal  share  for 
2001  was  14.4  percent  of  the  OY.  while 
for  2002  it  is  17.5  percent  (and  would 
have  been  16.4  percent  under  the  PFMC 
proposal  rejected  by  NMFS). 

Tne  tribal  share  is  determined  by  a 
"sliding  scale."  OY-based  methodology. 
This  methodology,  which  has  been  in 
use  since  1999,  provides  for  a  slighter 
higher  percentage  of  the  OY  to  go  to  the 
treaty  fishery  at  lower  OY  levels  (to  a 
maximum  of  17.5  percent),  with  lower 
percentages  to  the  treaty  fishery  at 
higher  OY  levels.  The  "sliding  scale" 
methodology  was  used  to  set  the  tribal 
shares  in  both  2001  and  2002.  For  OYs 
under  145,000  (as  in  2002),  this  method 
sets  the  tribal  share  at  17.5  percent. 

The  sliding  scale  methodology  has 
been  the  subject  of  extensive  litigation, 
which  continues  today.  In  United  States 
V.  Washington,  the  Court  held  that  the 
"sliding  scale"  methodology  is 
consistent  with  the  Magnuson-Stevens 
Act,  and  is  the  best  available  scientific 
method  to  determine  he  appropriate 
allocation  of  whiting  lo  the  tribes. 
United  States  V.  Washington  143 
F.Supp.2d  1218  (W.D.  Wash.  2001). 
This  ruling  was  reaffirmed  in  July  2002. 
Midwater  Trawlers  Cooperative  v. 
Daley,  C96-1808R  (WD.  Wash.  2002) 
(Order  Granting  Defendants'  Motion  to 
Supplement  Record,  July  17.  2002). 
Additional  briefing  will  occur  in  this 
case.  However,  at  this  time  NMFS 
remains  under  a  Court  Order  in  United 
States  V.  Washington  to  use  the  "sliding 
scale"  methodology  unless  the  Secretary 
of  Commerce  finds  just  cause  for  its 
alteration  or  abandorunent,  the  parties 
agree  to  a  permissible  alternative 
methodology,  or  further  order  issues 
from  the  Court.  As  one  of  these  events 
has  not  yet  occurred.  NMFS  is  obligated 
by  the  Court  to  continue  to  use  the 
"sliding  scale"  methodology.  Since  the 
methodology  already  encompasses  OYs 
at  all  levels,  it  is  not  appropriate  to 
reduce  the  tribal  share  specified  by  the 
"sliding  scale"  methodology  simply 
because  the  OY  declines. 
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Comment  3:  The  Federal  Register 

document  lists  recruitment  a,ssumpti()Il^ 
and  their  probabihties  as  point 
estimates  and  ignores  the  ranges 
asscK:iated  with  these.  The  Council's 
recommended  GY  was  within  the 
medium  range  and  is  risk  neutral  in 
spite  of  NMFS'  attempt  to  characterize 
it  as  something  else. 

Response  Trie  Councils  Scientific 
and  Statistical  (iommittee  noted  that  the 
medium"  recruitment  assumption  with 
an  F40%  FMSY  pro.xy  was  the  risk 
neutral  characterization  of  the  incoming 
recruits  to  the  fishery.  NMFS  believes 
that  the  (louncil's  choice  to  use  a  1499 
year  class  estimate  midway  between  the 
medium  and  high  estimate  did  not 
adequatelv  protect  the  whiting  stock 
given  the  high  variani:e  associated  with 
forecasting  recruitment  and  future 
biomass  levels. 

Ck^mmtTit  4  The  retrospective 
analvsis  which  shows  that  past 
recruitment  levels  in  previous 
assessments  were  lower  than  predicted 
has  no  bearing  on  future  assessments 

fipsponsp  The  primarv'  source  of 
uncertainty  in  the  whiting  assessment 
concerned  estimates  of  the  fish  spawned 
in  1999  At  the  time  of  the  2001  survey, 
the  fish  spawned  in  1999  had  only 


partiallv  recruited  to  the  fishery. 
Therefore,  recruitment  level  of  these 
vnung  fish  in  the  near  future  was  not 
well  estimated  by  the  model  and 
resulted  in  uncertainty  about  the  effect 
thev  would  have  on  the  exploitable 
stock  biomass.  The  2002  stock 
assessment  results  suggest  that  a  lower 
estimate  of  recruitment  of  the  1999  year 
class  is  two  to  three  times  more  likely 
than  a  higher  recruitment  estimate.  As 
fish  spawned  in  1999  mature  and  more 
survev  and  fishery  dependent  data 
become  available,  the  strength  of  the 
1999  vear  class  will  be  better 
understood. 

(.omment  5:  Detailed  economic 
information  provided  by  the  public  was 
not  reflected  in  the  Federal  Register 

(iocument  and  the  economic  impact  was 
downplayed  by  NMFS. 

Rnsponsfi:  Although  it  was  not 
specificallv  noted  in  the  Federal 
Register  document.  NMFS  did  review 
econtmiu  information  provided  by  the 
publR  at  the  Council's  March  2002 
meeting  before  making  a  final  decision. 
NMFS  recognized  and  clearly  stated  that 
the  reduced  whiting  OY  was  expected  to 
have  a  major  economic  impact  on 
harvesters  and  processors  in  the  short- 


term.  However,  NMFS  believes  the 
reductions  were  necessary  for  the  long- 
term  health  of  the  whiting  fishery. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA,)  has  determined 
that  this  extension  is  needed  to 
maintain  the  current  ABC  and  OY  for 
the  entire  year.  The  non-tribal  catcher/ 
processor  sector's  fishing  activities  are 
ongoing.  Whiting  is  an  overfished 
species  and  needs  to  be  protected  from 
overfishing.  Maintaining  the  2002 
harvest  levels  set  by  the  emergency  rule 
(67  FR  18117,  April  15,  2002,)  will  serve 
to  protect  whiting  from  overharvest  for 
the  remainder  of  2002.  Accordingly,  the 
AA  is  extending  the  expiration  date  of 
this  emergency  rule  until  the  effective 
date  of  the  2003  management  measures, 
not  to  exceed  180  days. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  October  1,  2002 
John  Oliver, 

Deputy  Assistant  Administrator  for 

Operations.  Sational  Marine  Fisheries 

Sen'ice. 

\¥R  Doc.  02-25334  Filed  lU-1-02;  8;45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
aile  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

1 0  CFR  Parts  30, 40,  and  70 

RIN  3150-AG85 

Financial  Assurance  Amendments  for 
Materials  Licensees 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  for  financial 
assurance  for  certain  materials  licensees 
to  bring  the  amount  of  financial 
assurance  required  more  in  line  with 
current  decommissioning  costs.  The 
objective  of  this  proposed  action  is  to 
maintain  adequate  financial  assurance 
so  that  timely  decommissioning  can  be 
carried  out  following  shutdown  of  a 
licensed  facility. 

DATES:  The  comment  period  expires 
December  23,  2002.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  conunents  via 
the  NRC's  interactive  rulemaking  Web 
site  [http://ruleforum.Unl.gov).  This  site 
provides  the  capability  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
CAG@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room,  Room  0-1F23, 


11555  Rockville  Pike,  Rockville,  MD. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  rulemaking  website. 

The  NRC  maintains  an  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209, 301-415-^737.  or 
by  e-mail  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clark  Prichard,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulaton'  Commission, 
Washington,  DC  20555-0001.  telephone 
(301)  415-6203  e-mail,  cwp<Qinrc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  regulations  requiring 
financial  assurance  for 
decommissioning  are  designed  to  ensure 
that  adequate  funding  will  be  available 
for  timely  decommissioning  by 
licensees  following  shutdown  of  normal 
operations.  The  financial  assurance 
regulations  are  part  of  the  overall  NRC 
strategy  to  maintain  safety  and 
protection  of  the  public  and  the 
enviroiunent  during  and  after 
decommissioning  and  decontamination 
of  nuclear  facilities. 

Financial  assurance  is  composed  of 
several  parts:  (1)  Licensees  for  which 
financial  assurance  should  be  required 
must  be  identified;  (2)  the  amount  of 
financial  assurance  required  for  each 
licensee  must  be  adequate  to  fund 
current  decommissioning  costs;  and  (3) 
appropriate  financial  assurance 
mechanisms  (surety  bonds,  escrow 
accounts,  parent  or  self-guarantee,  etc.) 
must  be  required.  The  objective  of  this  ^ 
rulemaking  is  to  maintain  adequate 
financial  assurance  by  addressing  gaps 
in  the  current  regulatory  framework 
regarding  (1)  and  (2)  above. 

Under  current  decommissioning 
regulations,  materials  licensees  using 
substantial  quantities  of  nuclear 
materials  must  provide  financial 
assiuance  for  decommissioning  (most 
materials  licensees  do  not  need  to 


provide  financial  assurance  because 
their  possession  limits  are  below  the 
threshold  for  requiring  financial 
assurance).  NRC  has  approximately 
4900  materials  licensees  of  which 
approximately  10  percent  require 
financial  assurance.  The  financial 
assurance  requirements  were 
established  in  1988  as  part  of  the 
decommissioning  rulemaking  (53  FR 
24018:  June  27,  1988).  Revision  to  some 
of  the  financial  assurance  requirements 
for  materials  licensees  are  needed 
because  there  have  been  changes  in 
decommissioning  costs  since  that  time 
Also,  experience  has  revealed  that  for 
certain  tvpes  of  licensees,  such  as  waste 
brokers,  special  circumstances  exist  that 
■  require  different  financial  assurance 
considerations. 

Discussion 

This  proposed  rule  would  maintain 
assurance  of  adequate  funding  lor 
timelv  decommissioning.  The  current 
financial  assurance  regulations  do  not 
provide  adequate  coverage  cjf  potential 
decommissioning  costs  for  certain  types 
of  materials  licensees,  mainly  due  to 
large  increases  in  decommissioning 
costs  since  the  financial  assurance 
regulations  were  put  in  place.  Allowing 
these  financial  assurance  coverage 
shortfalls  to  remain  could  increase  the 
likelihood  of  inadequate  funding  for 
timely  decommissioning. 

Inadequate/untimely  funding  of 
decommissioning  could  have  adverse 
impacts  on  public  health  and  safety,  and 
protection  of  the  environment.  If  a  site 
is  not  decommissioned  due  to 
insufficient  funds,   here  is  an  increased 
likelihood  of  con*     lination  and/or 
exposure  of  mer    ers  of  the  public.  The 
changes  to  the  rt^^;ulations  proposed 
here  are  focused  on  areas  where  the 
likelihood  of  inadequate  funding 
relative  to  decommissioning  costs  is 
high.  The  proposed  changes  address 
situations  where  currently  required 
amounts  of  financial  assurance  appear 
to  be  substantially  less  than 
decommissioning  costs.  The  proposed 
changes  would  provide  approximately 
S80  million  in  additional  financial 
assurance.^ 

These  proposed  amendments  were 
developed  prior  to  recent  heightened 
concerns  about  security  of  nuclear 
material.  Because  the  objective  of  the 


'  Staff  estimate  based  (jii  numbtTs  of  licensees 
using  each  of  the  3  certificatiuii  amounts. 
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amendments  is  timely  decommissioning 
of  nuclear  facilities  with  appropriate 
disposal  of  radioactive  materials,  these 
amencinit'nts  >hould  also  enhance 
security  i:)f  nuclfar  matfriais. 

Failure  to  provide  adequate  financial 
assurance  for  decommissioning  also  has 
equitv  considerations.  The  potential 
costs  to  the  public  when  it  is  required 
to  cover  the  expense  of  cleanup  of 
contaminated  facilities  where  financial 
assurance  is  inadequate,  must  be 
considered  Equitv  considerations  call 
for  adequate  financial  assurance  so  that 
a  licensees  decommissioning  costs  are 
borne  bv  that  licensee,  not  the  Federal. 
State,  or  local  government 

The  NRC  has  completed  studies  of 
financ  ial  assurance  requirfmients  for 
in.iterials  licensees.  The  studies  were 
carried  out  b\  KT.  Inc..  a  contractor 
with  extensi\e  experience  in  financial 
assurance.  The  studies,  "Assessment  of 
the  Financial  Assurance  Requirements 
for  Waste  Broker  Material  Licensees." 
ICF.  Inc..  luly  1999.  and    Analysis  of 
Decommissioning  Certification 
Amounts  for  Materials  Licensees — Parts 
30.  40.  and  70,  '  ICF  Consulting. 
December  2000.  provide  information 
that  was  used  to  develop  this  proposed 
rulemaking.-  In  addition.  Pacific 
Northwest  National  Laboratory  (PNNL). 
which  has  extensive  experience  in 
analvzing  decommissioning  costs,  has 
completed  several  reports  on  current 
decommissioning  costs  for  various  types 
of  nuclear  facilities.  The  PNNL  reports. 
Revised  Analysis  of  Decommissioning 
Reference  S'on-Fuel  Cvcle  Facilities. 
draft  NUR£G/CR-647>,  PNNL,  1996. 
and  Technology.  Safety,  and  Costs  of 
Decommissioning  a  Reference  Large 
Irradiator  and  Reference  Sealed 
Sources.  NUREG/CR-62«0.  PNNL, 
lanuary  1996.  also  form  a  basis  for  this 
proposed  rule. ' 

Proposed  Changes 

The  changes  being  proposed  are  in 
tour  areas: 

(1)  Large  sealed  source  licensees — 
large  irradiators — would  no  longer  be 
able  to  use  the  S75.000  certification 
amount  as  a  basis  for  financial 
assurance,  and  would  have  to  base  their 
financial  assurance  on  a  site-specific 
decommissioning  cost  estimate: 

(2)  All  waste  broker  licensees  would 
have  to  provide  financial  assurance, 
would  pot  be  permitted  to  use  the 
certification  amounts,  and  would  have 
to  base  their  financial  assurance  on  a 


-  Thesf  liucumenls  are  available  on  NRC's 
interactive  rulemaking  Web  site  htlp.. 
ruleforum  llnl  goi 

'These  documents  are  available  on  VRC's 
interactive  rulemaking  Web  site  http../ 
ruleforum.linl.gov. 


site-specific  decommissioning  cost 
estimate; 

(3)  The  certification  amounts  for 
licensees  would  be  increased  by  50 
percent:  and 

(4)  Decommissioning  cost  estimates 
would  have  to  be  updated  at  least  every 
3  years. 

Large  Irradiators 

Large  irradiator  licensees  engage  in 
the  industrial  irradiation  of  material 
pninariK  for  purposes  of  sterilization 
[e.g  .  food  products  and  medical 
equipment)  These  large  irradiators 
(jperate  facilities  that  have  a  large 
number  oi  sealed  sources,  with 
possession  limits  of  several  million 
curies  The  NRC]  has  approximately  10 
irradiator  li(  eiisees  authorized  for 
possession  ol  1  million  curies  or  more. 
Under  present  financial  assurance 
requirements,  these  licensees  may  use 
the  S7.'),()()0  certification  amount  as  a 
basis  for  financial  assurance.  Although 
this  licensed  radioactive  material  is  all 
in  the  form  of  sealed  sources,  estimated 
current  decommissioning  costs  for  this 
tvpe  of  facility,  such  as  for  source 
removal,  shipping,  and  supplier 
handling  charges,  greativ  exceed  the 
,S7,">,00()  certification  amount  that  they 
may  use, 

PNNL's  study  of  large  irradiator 
decommissioning  costs,  Tpchnnlogy. 
Safetv.  and  Costs  of  Decommissioning  a 
Reference  Large  Irradiator  and 
Reference  Sealed  Sources.  NL'REG/CR- 
628U,  PNNL,  lanuary  1496,  provides 
estimates  of  decommissioning  costs 
under  a  number  of  scenarios.  Estimated 
decommissioning  costs  for  an  irradiator 
facility  with  1  million  curies  of  source 
activity  are  at  least  S128.000:  for  a 
facility  with  2  million  curies,  estimated 
costs  are  at  least  .S2  51,000.  These  cost 
estimates  are  for  the  least  costly 
decommissioning  scenarios,  with  all 
sources  being  returned  to  the  supplier 
and  no  leakage  of  contamination. 

The  NRC  is  proposing  to  put  an  upper 
limit  on  the  size  of  a  sealed  source 
licensee  able  to  continue  to  use  the 
S75.000  certification  amount.  This 
proposed  change  would  require  a  sealed 
source  licensee  with  possession  limits 
of  over  1  million  curies  of  Co-60.  the 
radioactive  material  generally  used  by 
large  irradiators,  to  base  financial 
assurance  on  .i  decdmmissioning  cost 
estimate.  This  facility-specific  cost 
estimate  is  likely  to  be  higher  than 
S7,5.000.  and  the  licensee  would  incur 
higher  financial  assurance  costs. 
However,  the  facility-specific  cost 
estimate  should  provide  a  more  accurate 
estimate  of  decommissioning  costs. 


Waste  Brokers 

Waste  broker  licensees  handle 
radioactive  waste  associated  with  or 
generated  by  other  licensees  and  non- 
licensed  entities.  There  is  no  definition 
of  "waste  broker"  in  existing  NRC 
regulations  and  the  term  is  commonly 
used  to  describe  several  different 
activities.  These  amendments  w«uld 
add  a  definition  of  "waste  broker"  to 
cover  licensees  that  accept  radioactive 
material  for  the  purpose  of  processing, 
compacting,  repackaging,  or  otherwise 
preparing  it  for  disposal,  or  for  storage. 
The  NRC  has  approximately  15  waste 
broker  licensees,  of  which  eight  require 
financial  assurance  under  current 
regulations, ■*  Many  waste  broker 
licensees  also  conduct  other  types  of 
licensed  activities  as  part  of  their  overall 
business.  The  NRC  financial  assurance 
regulations  treat  waste  brokers  in  the 
same  way  as  other  materials  licensees: 
there  are  no  special  financial  assurance 
requirements  applicable  tmly  to  waste 
brokers. 

The  NRC  has  conducted  an  analysis  of 
the  adequacy  of  financial  assurance 
requirements  for  waste  brokers.  The  ICF 
report.  "Assessment  of  the  Financial 
Assurance  Requirements  for  Waste 
Broker  Material  Licensees."  ICF.  Inc.. 
)uly  1999.  concludes  that  waste  brokers 
engage  in  fundamentally  different  types 
of  activities  than  other  materials 
licensees,  and  require  treatment 
appropriate  to  these  activities. 

From  the  viewpoint  of  financial 
assurance,  waste  broker  activities  are 
unique  in  that:  (1)  Waste  brokers  are 
likely  to  have  radioactive  wastes 
generated  by  other  licensees,  and  the 
inventory  of  waste  a  broker  will  have 
onsite  at  any  time  may  fluctuate 
considerably  and  be  difficult  to  predict: 
and  (2)  waste  brokers  have  a  financial 
interest  in  maximizing  the  amount  of 
radioactive  waste  that  they  handle — 
waste  broker  revenues  are  directly 
correlated  to  the  amount  of  waste 
accepted. 

The  disposal  costs  of  waste 
inventories  are  very  high — much  greater 
than  when  the  decommissitming 
regulations  were  promulgated.  The 
current  financial  assurance  regulations 
do  not  consider  the  costs  of  disposing  of 
significant  volumes  of  waste  generated 
outside  the  decommissioning  process, 
such  as  inventories  of  brokered  waste. 
Waste  brokers  may  currently  maintain  a 
level  of  financial  assurance  that  is 
inadequate  for  disposal  of  waste 
inventories.  (Charges  for  disposal  of 
waste  at  low-level  waste  disposal 


'    .\ssesstnent  of  the  Financial  Assurance 
Requirements  for  Waste  Broker  Materi.il  Licensees," 
ICFConsullinij.  mSM.  p.  ti. 
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facilities  are  based  on  the  volume  of 
waste  disposed  and  also  on  the  level  of 
activity  (e.g.,  quantity  of  curies)  of  the 
waste.  The  possession  limits  that 
determine  what  level  of  financial 
assurance  a  waste  broker  licensee  must 
have  are  based  on  the  quantity  of  curies 
of  material  possessed,  not  volume  of 
material  possessed.  A  waste  broker  that 
must  dispose  of  large  volumes  of 
relatively  low  activity  waste  would  be 
subject  to  substantial  waste  disposal 
charges.  That  same  waste  broker  might 
have  an  inadequate  amount  of  financial 
assurance  to  pay  these  charges  because 
the  financial  assurance  requirements  are 
based  only  on  curie  level. 

The  1988  financial  assurance 
regulations  made  no  special  provision 
for  waste  brokers.  However,  it  is  now 
clear  that  the  activities  of  a  waste  broker 
licensee  have  very  different 
implications  for  decommissioning  costs 
than  is  the  case  for  other  types  of 
materials  licensees.  For  example,  a 
laboratory  using  radioactive  materials  in 
making  products  will  have  a  licensed 
possession  limit  based  on  the  amount  of 
radioactive  materials  in  use  at  the 
facility.  Most  of  the  inventory  of 
radioactive  material  will  pass  out  of  the 
licensee's  possession  as  products  are 
sold  and  shipped  to  users.  Even  in  the 
case  of  bankruptcy  and  abrupt 
shutdown  of  operations,  the  product  of 
the  laboratoiy  can  most  likely  be  sold  or 
transferred.  Decommissioning  activities 
will  consist  of  decontamination  of  the 
facility  and  some  limited  waste 
disposal.  On  the  other  hand,  a  waste 
broker  having  similar  possession  limits 
has  limited  options  to  reduce  its 
inventory  of  radioactive  material  (waste) 
usually  by  disposal  at  a  radioactive 
waste  disposal  facility.  Thus, 
deconunissioning  costs  can  be 
substantially  higher  for  a  waste  broker 
than  for  another  type  of  licensee  with 
similar  possession  limits. 

The  NRC  is  proposing  that  all  waste 
broker  licensees  be  required  to  have 
financial  assurance,  and  to  base 
financial  assurance  on  a  facility-specific 
decommissioning  cost  estimate  that 
takes  into  account  other  factors  such  as 
actual  volume  of  material  in  addition  to 
possession  limits  in  curies. 

Certification  Amounts 

The  amount  of  financial  assurance 
that  must  be  provided  can  be  based  on 
either:  (1)  A  facility-specific 
decommissioning  cost  estimate 
provided  by  the  licensee  in  a 
decommissioning  funding  plan:'^  or  (2). 


one  of  several  dollar  amounts 
(certification  amounts)  specified  in  the 
regulations.  The  certification  amounts 
are  based  on  possession  limits,  and 
range  from  S75,000  for  sealed  source 
licensees  to  S750.000  for  licensees 
possessing  large  quantities  of  unsealed 
material.  At  present,  about  60  percent  of 
materials  licensees  required  to  have 
financial  assurance  use  the  certification 
amounts.  Which  certification  amount  is 
required  of  a  licensee  depends  on  the 
possession  limits  for  radioactive 
materials  applicable  to  that  license. 

The  present  certification  amounts  are 
based  on  decommissioning  cost 
estimates  that  are  now  approximately  15 
years  old.  When  the  decommissioning 
rule  was  established,  it  was  expected 
that  periodic  adjustments  to  the 
certification  amounts  would  be  needed 
as  decommissioning  costs  changed  over 
time.  NRC  has  reviewed  current 
decommissioning  cost  information  and 
is  proposing  adjustments  to  the 
certification  amounts.  General  inflation 
since  1988,  as  measured  by  the  Gross 
Domestic  Product  price  deflator  (price 
index),  has  resulted  in  current  prices 
that  are  approximately  40  percent 
higher  than  they  were  when  the  final 
decommissioning  rule  was  published, '^ 
Specific  information  on 
decommissioning  costs  also  shows  a 
substantial  increase,  NRC  regulations  for 
decommissioning  of  nuclear  power 
reactor  licensees  at  10  CFR  50,75 
contain  a  cost  adjustment  factor  for 
licensees  to  update  the  minimum 
amount  of  financial  assurance  required. 
This  adjustment  factor,  which  takes  into 
account  labor,  energy,  and  waste 
disposal  costs,  shows  a  minimum 
increase  of  approximately  65  percent  in 
reactor  decommissioning  costs  from 
1986  to  2000.'  A  major  factor 
underlying  the  increase  is  waste 
disposal  charges,  which  have  gone  up 
by  at  least  120  percent  during  this 
period.  The  increase  is  much  greater  in 
certain  geographic  areas — disposal  costs 
vary  considerably  according  to  disposal 
site." 

A  study  by  PNNL  for  NRC  on  costs  of 
decommissioning  for  six  different  types 


'  For  some  tvpes  of  licensees  using  vers  large 
amounts  of  unsealed  radioactive  material,  a  facility- 
specific  cost  estimate  must  be  used. 


"National  Income  and  Product  .Accounts  Tables. 
Bureau  of  Econoini(  .\nalvsis,  l-.S.  Department  of 
Commerce. 

"  Report  on  Waste  Burial  Charges.  Nl  REC.-l  iOT. 
Revision  9,  I'.S.  Nuclear  Regulaturv  Commission, 
2000.  p. 6.  c:opies  of  NLRE(;-i:j07,  Revision  9  are 
available  for  inspection  or  (opving  for  a  fee  from 
the  NRC;  Public  Doc  ument  Room  at  0-lF2:i,  1  ir.ri.'i 
Rockville  Pike,  Rockville.  MD  Copies  mav  be 
purchased  at  current  rates  from  the  I'.S. 
Covernment  Printing  ()ffic:e.  PC).  Box  :i70892. 
Washington,  DC  20402-4.T28  (telephone  |202  )b\2- 
2249):  or  from  the  National  Tec  hnii  al  Information 
,Serv ice  hv  writing  NTKS  at  ^ZHn  Port  Renal  Road, 
.Springfield.  V.A  221&1, 

"NrREG-1307.  Revision  9.  p.  6, 


of  reference  non-fuel  cycle  nuclear 
materials  licensees  concludes  that 
decommissioning  costs  increased  by  34- 
66  percent  between  1986  and  1996,'*  An 
ICF  study  found  that  estimates  of 
decommissioning  costs  for  a  majority  of 
a  sample  of  Part  30  licensees  using 
certification  amounts  exceed  the 
applicable  certification  amount  by  a 
substantial  margin,'" 

The  NRC  is  proposing  to  raise  all 
certification  amounts  by  50  percent.  The 
proposed  certification  amounts  would 
be  S113K  for  sealed  source  licensees, 
and  S225K  and  S1,125K  for  licensees 
using  unsealed  sources.  The  revisions  to 
the  certification  amounts  proposed  in 
this  notice  are  aimed  at  keeping  the 
certification  amounts  reastmabiy  in 
accordance  with  current 
decommissioning  costs  for  a  typical 
licensee  that  has  possession  limits  that 
allow  it  to  use  that  particular 
certification  amount. 

The  certification  amounts  were  never 
intended  to  be  an  exact  measure  of 
decommissioning  costs  for  all  licensees. 
The  universe  of  materials  licensees 
required  to  have  financial  assurance  is 
composed  of  very  diverse  types  of 
operations.  Actual  decommissioning 
costs  vary  considerably,  depending  on 
extent  and  type  of  activities,  and 
quantities  and  types  of  radionuclides  in 
use.  The  NRC  recognizes  that  the 
applicable  certification  amounts  for  any 
one  particular  licensee  may  be  greater 
than  the  amount  required  to 
decommission  that  licensee's  facility.  In 
these  cases,  the  NRC  encourages  a 
licensee  to  submit  a  facility  specific 
decommissioning  cost  estimate  as  a 
basis  for  financial  assurance. 

The  certification  amounts  are 
designed  to  provide  qualifying  licensees 
a  method  for  establishing  a  basis  for  the 
amount  of  financial  assurance  needed 
without  devoting  the  resources  needed 
to  develop  detailed  decommissioning 
cost  estimates.  The  NRC  believes  that 
the  certification  amounts  serve  a  useful 
purpose  bv  allowing  certain  licensees 
using  relatively  small  quantities  of 
radioactive  materials  to  establish 
financial  assurance  in  a  simple,  cost- 
effective  way.  At  issue  is  the  assurance 
of  timelv  funding  of  decommissioning 
and  the  cost  burden  on  licensees  ol 
providing  this  assurance.  In  comparing 
the  relative  merits  of  using  a  facility- 
specific  decommissioning  cost  estimate 
or  a  certification  amount,  the  tradeoff 


""Revised  .Analysis  of  Decommissioning 
Reterenie  S'on-Fuel  Cvcle  Facilities,  draft  Nl'REG/ 
CR-6477.  Pac  ific  Northwest  National  Laboratories, 
1996,  p.  iv. 

'"  ",\nalvsis  of  Decommissioning  Certification 
,\mounts  f(jr  Materials  Licensees  (Parts  30,  40.  and 
70).    ICF  Consulting.  2000,  p.  36. 
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involved  is  the  benefit  of  having  the 
amount  of  financial  assurance  required 
more  closely  track  actual 
decommissioning  costs  against  the 
additional  expense  of  developing  a 
decommissioning  cost  estimate.  The 
\'R(;  vvould  also  require  more  resources 
for  rtjvievv  of  a  financial  assurance 
submission  based  on  a 
decommissioning  cost  estimate  than  for 
review  of  a  submission  based  on  a 
certification  amount. 

Requirement  for  Updating 
Decommissioning  Cost  Estimates 

The  existing  financial  assurance 
regulations  do  not  contain  a  specific 
requirement  for  updating  cost  estimates 
in  decommissioning  funding  plans  after 
d  certain  number  of  years  Existing 
regulatory  language  only  refers  to 
"adjusting  cost  estimates  and  associated 
funding  levels  periodicallv  over  the  life 
of  the  facility."  The  NRC  believes  that 
a  more  specific  requirement  is 
warranted  and  is  proposing  to  require 
updated  decommissioning  cost 
estimates  at  least  every  3  years. 
Decommissioning  costs,  especially 
waste  disposal  costs,  can  change 
significantly  over  a  relatively  short  time 
period.  For  example,  the 
decommissioning  cost  estimate  for  a 
large  materials  licensee  increased  from 
approximately  S40  million  in  2001  to 
over  S67  million  in  2002.  Even  requiring 
updates  at  least  every  3  years  would  not 
completely  address  this  problem 
However,  by  requiring  an  update  of 
decommissioning  cost  estimates  at  least 
every  3  vears.  the  NRC.  is  attempting  to 
prevent  a  large  gap  between  actual 
decommissioning  costs  and  licensee 
decommissioning  cost  estimates  from 
developing.  This  proposed  change  is 
intended  to  assure  adequate  financial 
coverage  of  actual  decommissioning 
costs. 

Cost  Impocta  on  Ucensees 

The  proposed  requirements  would 
have  significant  cost  impacts  for  large 
irradiators,  waste  brokers,  and  licensees 
that  use  the  certification  amounts.  The 
NRC  has  onlv  a  small  number  of  large 
irradiators  and  waste  brokers,  but 
approximately  300  NRC  materials 
licensees  use  the  certification  amounts. 
The  NRC  estimates  that  additional 
annual  costs  of  providing  financial 
assurance  for  all  affected  licensees 
would  be  approximately  Si  2  million 
Most  of  this  would  be  attributable  to  the 
increase  in  the  certification  amounts   In 
addition,  one-time  costs  of 
approximately  S60K-S250K  would 
result  from  additional  licensees  having 
to  prepare  decommissioning  cost 
estimates   .\lso.  licensees  that  base 


financial  assurance  on  a 
decommissioning  cost  estimate  would 
incur  the  additional  costs  of  having  to 
prepare  more  frequent  decommissioning 
cost  updates  to  comply  with  the 
proposed  requirement  for  updated  cost 
estimates  every  3  years.  More  detailed 
information  on  cost  impacts  is 
contained  in  the  Regulatory  Analysis 
cited  in  this  notice.  The  NRC  seeks 
comments  from  stakeholders  on  its 
analysis  of  the  estimated  benefits  and 
costs  for  each  class  of  licensee. 

As  stated  previously,  the  benefit  of 
the  proposed  rulemaking  is  the 
assurance  of  adequate  funding  for 
tinielv  decommissioning  Updates  are 
needed  in  the  current  financial 
assurance  regulations  that  would 
decrease  the  likelihood  of  inadequate 
funding  for  timelv  decommissioning. 
The  effet:t  of  inadequate/untimely 
funding  of  decommissioning  may  have 
adver-;e  impacts  on  public  health  and 
safety.  If  a  site  is  not  decommissioned 
due  to  insufficient  funds,  there  is  an 
increased  likelihood  of  contamination 
and/or  exposure  of  members  of  the 
public.  In  addition,  adequate  financial 
assurance  would  prevent  situations 
where  Federal.  State,  or  local 
governments  bear  the  cost  of 
decommissinning.  rather  than  site 
operators.  This  proposed  action  would 
require  licensees  to  provide  an 
additional  approximately  S80  million  in 
financial  assurance  coverage. 

Implementiitian 

The  NRC  plans  to  implement  these 
requirements,  if  finalized,  in  a  way  that 
minimizes  the  burden  on  licensees  and 
regulators.  Licensees  would  be  given  a 
reasiuiable  period  of  time  to  submit  new 
decommissioning  cost  estimates  and  to 
obtain  any  additional  financial 
assurance  that  may  be  required.  The 
NRC  is  considering  establishing 
different  effective  dates  for  revised 
financial  assurance  requirements, 
depending  on  the  type  of  licensee,  so 
that  new  financial  assurance  submittals 
would  not  all  be  filed  at  one  time.  For 
example,  licensees  currently  using  the 
,S750K  certification  amount  would  be 
required  to  obtain  additional  financial 
assurance  to  comply  with  the  proposed 
.Si. 12,5  certification  amount  within  12 
months  of  the  effective  date  of  a  final 
rule.  Licensees  currently  using  the  S75K 
or  S1.50K  certification  amounts  would 
be  required  to  obtain  additional 
financial  assurance  to  comply  with  the 
proposed  S113K  or  S225K  certification 
amounts  within  18  months  of  the 
effective  date  of  a  final  rule  In  either 
case,  these  licensees  could  choose  the 
option  of  basing  financial  assurance  on 
a  decommissioning  cost  estimate. 


Licensees  that  would  no  longer  be 
able  to  use  the  certification  amounts, 
such  as  large  irradiators  and  waste 
brokers,  would  be  allowed  up  to  24 
months  to  submit  a  decommissioning 
cost  estimate.  The  NRC  encourages 
public  comments  on  implementation 
issues  and  concerns. 

Discussion  of  Proposed  Amendments  by 
Section 

Section  30.4     Definitions 

A  definition  of  the  term  "waste 
broker"  is  added. 

Section  30.35    Financial  Assurance 
and  Recordkeeping  for 
Decommissioning 

Paragraph  (a)  is  amended  to  require 
licensees  possessing  large  numbers  of 
sealed  sources  to  base  financial 
assurance  on  a  decommissioning 
funding  plan.  Amended  *^  30.35(c)(2) 
revises  the  certification  amount.  A  new 
^  30.35(c)(5)  vvould  require  waste  broker 
licensees  to  base  financial  assurance  on 
a  site-specific  decommissioning  cost 
estimate.  Amended  §  30.35(d)  would 
increase  the  certification  amounts  by  50 
percent — proposed  new  certification 
amounts  would  be  S113K,  S225K,  and 
S1.125K.  Amended  §  30.35(e)  would 
require  that  decommissioning  funding 
plans  be  updated  at  least  every  3  years. 

1 0  CFR  40.36    Financial  Assurance  and 
Recordkeeping 

Amended  §  40.36(b)(2)  would 
increase  the  applicable  certification 
amount  by  50  percent.  Amended 
^  40.36(c)(2)  revises  the  certification 
amount.  Amended  §  40.36(d)  would 
require  that  decommissioning  funding 
plans  be  updated  at  least  every  3  years. 

10  CFR  70.25    Financial  Assurance  and 
Recordkeeping  for  Decommissioning 

Amended  §  70.25(c)(2)  revises  the 
certification  amount.  Amended 
§  70.25(d)  would  increase  the  applicable 
certification  amount  by  50  percent. 
Revised  §  70.25(e)  would  require  that 
decommissioning  funding  plans  be 
updated  at  least  every  3  years. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  that  became 
effective  on  September  3,  1997  (62  FR 
46517).  NRC  program  elements 
(including  regulations)  are  placed  into 
f(jur  compatibility  categories.  In 
addition.  NRC  program  elements  also 
can  be  identified  as  having  particular 
health  and  safety  significance  or  as 
being  reserved  solely  to  the  NRC.  The 
compatibility  categories  of  the  financial 
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assurance  regulations  are  not  being 
changed  in  the  proposed  rulemaking. 
The  sections  of  10  CFR  parts  30,  40, 
and  70  dealing  with  financial  assurance 
that  are  being  changed  and  their 
respective  compatibility  categories  are 
as  follows: 

Section  30.35    Financial  Assurance 
and  Recordkeeping  for 
Decommissioning 

Compatibility  category  D,  except  D/ 
Health  and  Safety — paragraphs  (a),  (b), 
(d),  and  (g). 

States  are  given  flexibility  to  allow 
different  dollar  amounts  based  upon 
jurisdiction  and  local  conditions.  The 
Health  and  Safety  designation  for 
paragraph  (g)  is  warranted  because  of 
the  requirement  for  transfer  of  certain 
records  (e.g.,  spills  or  spread  of 
contamination)  important  for 
decommissioning  to  a  subsequent 
licensee  at  the  same  facility. 

Section  40.36    Financial  Assurance 
and  Recordkeeping  for 
Decommissioning 

Compatibility  category  D — paragraphs 
(c)  and  (e).  Category  D/Health  and 
Safety — paragraphs  (a),  (b),  (d),  and  (f). 

States  have  the  flexibility  to  specify 
different  dollar  amounts  based  on 
jurisdiction  and  local  conditions.  The 
Health  and  Safety  designation  for 
paragraph  (f)  is  warranted  because  of  the 
requirement  for  transfer  of  certain 
records  (e.g.,  spills  or  spread  of 
contamination)  important  for 
decommissioning  to  a  subsequent 
licensee  at  the  same  facility. 

Section  70.25    Financial  Assurance 
and  Recordkeeping  for 
Decommissioning 

Compatibility  category  D  except  (a)  is 
NRC,  and  D/Health  and  Safety- 
paragraphs  (b),  (d),  and  (g). 

States  have  the  flexibility  to  specify 
different  dollar  amounts  based  on 
jurisdiction  and  local  conditions. 
Paragraph  (a)  addresses  areas  reserved 
to  the  NRC  because  it  concerns  uranium 
enrichment  facilities  and  special 
nuclear  materials  in  quantities  sufficient 
to  form  a  critical  mass. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1,  1998,  entitled  "Plain  Language 
in  Govermnent  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  AD^DRESSES  above. 


Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  proposed 
rule,  the  NRC  would  make  revisions  to 
certain  financial  assurance  requirements 
for  materials  licensees.  Financial 
assurance  requirements  are  not 
standards  that  have  been  established  by 
any  voluntary  consensus  organizations. 

Environmental  Assessment  and  Finding 
of  No  Significant  Environmental 
Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  part  51,  not  to  prepare  an 
environmental  impact  statement  for  this 
proposed  rule  because  the  Commission 
has  concluded  on  the  basis  of  an 
environmental  assessment  that  this 
proposed  rule,  if  adopted,  would  not  be 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  These  proposed 
amendments  would  revise  financial 
assurance  requirements  for  certain 
materials  licensees.  The  amendments 
would  not  lead  to  any  increase  in  the 
effect  on  the  environment  of  the 
decommissioning  activities  considered 
in  the  final  rule  published  on  June  27, 
1988  (53  FR  24018),  as  analyzed  in  the 
Final  Generic  Envirormiental  Impact 
Statement  on  Decommissioning  of 
Nuclear  Facilities  {NUREG-0586, 
August  1988). 1'  Actions  conducted 
under  this  rule  would  not  introduce  any 
impacts  on  the  environment  not 
previously  considered  by  the  NRC. 

The  determination  of  this 
enviroiunental  assessment  is  that  there 
will  be  no  significant  adverse  impact  to 
the  quality  of  the  human  environment 
from  this  action.  This  action  should 
provide  a  positive  impact  by  providing 
additional  assurance  of  timely 
decommissioning.  However,  the  general 
public  should  note  that  the  NRC 
welcomes  public  participation. 
Comments  on  any  aspect  of  the 
Envirorunental  Assessment  mav  be 


' '  Copies  of  M:RE(i-0586  are  available  for 
inspection  or  copying  for  a  fee  from  tfie  NRC  Public 
Document  Room  at  0-1F23.  11555  Rockville  Pike. 
Rockville.  MD  Copies  mav  be  purchased  at  current 
rates  from  the  I  .S.  Government  Printing  Office. 
P.O.  Box  370892.  Washington.  IX:  20402-9328 
(telephone  (202  )  512-2249):  or  from  the  National 
Technical  Information  .Service  by  writing  NTIS  at 
5285  Port  Roval  Road.  Springfield.  VA  221bl. 


submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

The  NRC  has  sent  a  copy  of  this 
notice  of  proposed  rulemaking,  which 
includes  the  environmental  assessment, 
to  every  State  Liaison  Officer  and 
requested  their  comments.  It  may  be 
examined  at  the  NRC  Public  Document 
Room.  0-1F23.  1155S*ockville  Pike. 
Rockville,  MD.  Single  copies  are 
available  from  Clark  Prichard.  telephone 
(301)  415-6203,  e-mail,  cwp@nrc.gov.  of 
the  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements 
contained  in  10  CFR  parts  30.  40.  and 
70  that  are  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  These  information  collection 
requirements  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  and  approval.  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0009.  -0017, 
and  -0020. 

The  burden  to  the  public  for  the 
information  collections  contained  in  10 
CFR  part  30  is  estimated  to  average  10.4 
hours  per  response,  the  burden  for  the 
information  collections  contained  in  10 
CFR  part  40  is  estimated  to  average  7.3 
hours  per  response,  and  the  burden  for 
the  information  collections  contained  in 
10  CFR  part  70  is  estimated  to  average 
7.5  hours  per  response.  This  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection.  The  U.S. 
Nuclear  Regulatory  Commission  is 
seeking  public  comment  on  the 
potential  impact  of  the  information 
collections  contained  in  the  proposed 
rule  and  on  the  following  issues: 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of 
these  proposed  information  collections, 
including  suggestions  for  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6  E6).  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555^001 ,  or  bv  Internet 
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electronu;  mail  to  lnl(x■oll^'(■ts<•  nri-.iio\ . 
and  to  the  Desk  Officer.  Offict"  of 
Information  and  Regulatory  .Affairs. 
\EC)B- 10202.  (3150-0017^  -0020,  and 
-0009).  Office  of  Management  and 
Hudijft  Washington.  DC  20503. 

C^omnu-nts  to  O.MB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  November  6. 
2002.  (".omments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration 
cannot  be  given  to  comments  received 
after  this  date. 

Public  Protection  Notification 

The  .\'R(;  may  not  Londuct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number 

Regulators  .Analysis 

The  Commission  has  prepared  a  draft 
regulator)-  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  \K(' 
as  indicated  under  the  ADDRESSES 
heading.  The  analysis  is  available  for 
inspection  in  the  \RC  Public  Document 
Room,  1 1555  Rockville  Pike,  Rockvilie. 
MD  Single  copies  of  the  regulatory' 
analysis  are  available  from  Clark 
Prichard.  telephone  (301)  415-6203.  e- 
mail,  cvvp@nrc.goy  of  the  Office  of 
Nuclear  Material  Safety  and  Safeouards 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  US  C.  ei05(b)), 
the  Commission  certifies  that  this  rule 
would  not.  if  promulgated,  have  a 
significant  economu  impact  on  a 
substantial  number  of  small  entities. 
Some  licensees  affected  by  this 
proposed  action  may  fall  within  the 
definition  of  "small  entities  '  set  forth  m 
the  Regulatory'  Flexibility  Act  or  the 
Small  Business  Size  Standards  set  out  in 
regulations  issued  by  the  .Small 
Business  Administration  at  13  ("FR  part 
121.  However,  while  the  proposed  rule 
would  change  the  financial  assurance 
requirements  for  these  licensees,  a 
licensee  may  base  its  financial 
assurance  on  a  facility-specific 
decommissioning  cost  estimate.  No 
licensee  wcjuld  be  required  to  provide 
financial  assurance  in  excess  of  what  is 
needed  to  cover  decommissioning  costs 
Increases  in  financial  assurance 
amounts  required  are  only  the  amounts 


necessary  to  maintain  adequate 
financial  assurance  to  cover  increased 
decommissioning  costs.  The  regulatory 
analysis  cited  for  this  proposed  action 
contains  estimates  of  cost  impacts  on 
different  types  of  lic:ensees. 

The  NRC  is  seeking  public  comment 
on  the  potential  impact  of  the  proposed 
rule  nn  small  entities.  The  NRC 
partu  ularlv  desires  comment  from  small 
entities  {if.,  small  businesses,  small 
organizations,  and  small  jurisdictions 
under  the  R(?gulatory  Flexibility  Act)  as 
to  how  the  proposed  regulations  will 
affect  th«mi  and  how  the  regulations 
may  be  tiered  or  otherwise  modified  to 
impose  less  stringent  requirements  on 
small  entities  while  still  adequately 
protecting  the  public  health  and  safety. 
Those  small  entities  that  offer  comments 
on  how  the  regulations  could  be 
modified  should  specifically  discuss — 

ta)  The  size  of  their  business  and  how 
the  proposed  regulations  would  result 
in  a  significant  economic  burden  upon 
them  as  compared  to  large  organizations 
in  the  same  business  c(mimunity. 

(b)  How  the  proposed  regulations 
could  be  modified  to  take  into  account 
their  differing  neecls  or  capabilities. 

(c)  The  benefits  that  would  accrue,  or 
the  detriments  that  would  be  avoided,  if 
the  proposed  rtjgiilations  were  modified 
as  suggested  by  the  commenter. 

(d)  How  the  profiosed  regulations,  as 
modified,  would  more  closely  equalize 
the  impact  of  NRC  regulations  or  c:reate 
more  equal  acc:ess  to  the  benefits  of 
Federal  programs  as  opposed  to 
providing  special  advantages  to  any 
individuals  or  groups;  and 

(e)  How  the  proposed  regulations,  as 
modified,  would  still  adequately  protect 
the  public  health  and  safety. 

The  comments  should  be  sent  to  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulator\  Commission, 
Washington,  DC  20555-0001,  Attn: 
Rulemakings  and  Adjudications  Staff. 

Backfit  Analysis 

There  are  no  backfit  requirements  in 
lU  CFR  Parts  30  and  40.  and.  in 
a(  (.ordance  with  the  effective  date  note 
regarding  implementation  of  tj  70.76,  the 
provisions  of  10  CFR  70.76  on 
bac:kfitting  have  not  yet  gone  into  effect. 
Therefore,  a  backfit  analysis  is  not 
recjuired  However,  the  burdens  and  the 
benefits  associated  with  this  proposed 
rule  are  addressed  in  this  notice  and  in 
the  Regulatory  Analysis. 

List  of  Subjects 

lOCFH  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts, 
intergovernmental  relations.  Isotopes, 


Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 
Uranium. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation,  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
.■\tomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  30,  40,  and 
70. 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  .Sec  s   81.  82.  161.  182.  IH.i.  186. 
68  Stat   9.35.  948.  953.  954.  955.  as  amended, 
see.  234.  83  Stat.  444.  as  amendeci  (42  U.S.C. 
2111.  2112.  2201,  2232.  2233.  2236.  2282); 
sees.  201.  as  amended.  202.  206.  88  Stat. 
1242.  as  amended.  1244.  1246  (42  U.S.C. 
5841.  5842.  5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486.  sec.  2902.  106  Stat.  3123. 
(42  U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec. 184.  68  Stat.  954.  as  amended  (42 
U.S.C  2234).  Section  30.61  also  issued  under 
sec.  187.  68  Stat.  955  (42  U.S.C.  2237). 

2.  In  §  30.4,  a  definition  is  added  in 
alphabetical  order  to  read  as  follows: 

§30.4    Definrtions. 

***** 

Waste  broker  means  any  licensee  that 
collects  or  accepts  radioactive  material 
from  other  entities  for  the  purpose  of 
processing,  compacting,  repackaging,  or 
otherwise  preparing  it  for  disposal,  or 
for  storage. 
***** 

3.  In  §30.35,  paragraphs  (a),  (c)(2),  (d). 
and  (e)  are  revised  and  a  new  paragraph 
(c)(5)  is  added  to  read  as  follows: 

§  30.35    Financial  assurance  and 
recordkeeping  for  decommissioning. 

(a)(1)  Each  applicant  for  a  specific 
license  authorizing  possession  and  use 
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of  unsealed  byproduct  material  of  half- 
life  greater  than  120  days  and  in 
quantities  exceeding  10'  times  the 
applicable  quantities  set  forth  in 
appendix  B  to  part  30  shall  submit  a 
decommissioning  funding  plan  as 
described  in  peiragraph  (e)  of  this 
section.  The  decommissioning  funding 
plan  must  also  be  submitted  when  a 
combination  of  isotopes  is  involved  if  R 
divided  by  10*  is  greater  than  1  (imity 
rule),  where  R  is  defined  here  as  the 
sum  of  the  ratios  of  the  quantity  of  each 
isotope  to  the  applicable  value  in 
appendix  B  to  part  30. 

(2)  Each  holder  of,  or  applicant  for, 
any  specific  license  authorizing 
possession  and  use  of  sealed  sources  or 
plated  foils  of  half-life  greater  than  120 
days  and  in  quantities  exceeding  10'- 
times  the  applicable  quantities  set  forth 
in  appendix  B  to  part  30  (or  when  a 
combination  of  isotopes  is  involved  if  R, 
as  defined  in  §  30.35(a)(1),  divided  by 
10'-  is  greater  than  1),  shall  submit  a 
deconmaissioning  funding  plan  as 
described  in  paragraph  (e)  of  this 
section. 
***** 

(c)*   *   * 

(2)  Each  holder  of  a  specific  license 
issued  before  July  27,  1990,  and  of  a 
type  described  in  paragraph  (a)  of  this 
section  shall  submit  a  decommissioning 
funding  plan  as  described  in  paragraph 
(e)  of  this  section  or  a  certification  of 
financial  assurance  for 
deconmiissioning  in  an  amount  at  least 
equal  to  $1,125,000  in  accordance  with 
the  criteria  set  forth  in  this  section.  If 
the  licensee  submits  the  certification  of 
financial  assur^ce  rather  than  a 
decommissioning  funding  plan,  the 
licensee  shall  include  a 
decommissioning  funding  plan  in  any 
application  for  license  renewal. 
***** 

(5)  Waste  brokers,  i.e.,  each  applicant 
or  holder  of  a  specific  license  that 
collects  or  accepts  radioactive  material 
from  other  entities  for  the  purpose  of 
processing,  compaction,  repackaging,  or 
otherwise  preparing  it  for  disposal,  or 
for  storage,  must  provide  financial 
assurance  in  an  amount  based  on  a 
deconmiissioning  funding  plan  as 
described  in  paragraph  (e)  of  this 
section.  The  deconmiissioning  funding 
plan  must  include  the  cost  of  disposal 
of  the  maximum  amount  (curies)  of 
radioactive  material  permitted  by 
license,  and  the  cost  of  disposal  of  the 
maximimi  quantity,  by  volume,  of 
radioactive  material  present  at  the 
licensee's  facility  at  any  time,  in 
addition  to  the  cost  to  remediate  the 
licensee's  site  to  meet  the  license 
termination  criteria  of  10  CFR  part  20. 


(d)  Table  of  required  amounts  of 
financial  assurance  for 
decommissioning  by  quantity  of 
material.  Licensees  having  possession 
limits  exceeding  the  upper  bounds  of 
this  table  must  base  financial  assurance 
on  a  decommissioning  funding  plan. 

greater  than  lO'*  but  less  than 
or  equal  to  10^  times  the  ap- 
plicable quantities  of  appen- 
dix B  to  part  30  in  unsealed 
form.  (For  a  combination  of 
isotopes,  if  R,  as  defined  in 
§  30.35(a)(1),  divided  by  104 
is  greater  than  1  but  R  di- 
vided by  10^  is  less  than  or 
equal  to  1)   SI. 125,000 

greater  than  10^  but  less  than 
or  equal  to  10*  times  the  ap- 
plicable quantities  of  appen- 
dix B  to  part  30  in  unsealed 
form.  (For  a  combination  of 
isotopes,  if  R,  as  defined  in 
§  30.35(a)(1),  divided  by  10^ 
is  greater  than  1  but  R  di- 
vided bv  IC  is  less  than  or 
equal  to  1)   $225,000 

greater  than  10'°  but  less  than 
or  equal  to  10'-^  times  the 
applicable  quantities  of  ap- 
pendix B  to  part  30  in 
sealed  sources  or  plated 
foils.  (For  a  combination  of 
isotopes,  if  R,  as  defined  in 
§  30.35(a)(1),  divided  by 
10'°  is  greater  than  1.  but  R 
divided  bv  10'^  is  less  than 
or  equal  to  1)  $113,000 

(e)  Each  decommissioning  funding 
plan  must  contain  a  cost  estimate  for 
decommissioning  and  a  description  of 
the  method  of  assuring  funds  for 
decommissioning  from  paragraph  (f)  of 
this  section,  including  means  for 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  facility.  Cost  estimates  must  be 
adjusted  at  intervals  not  to  exceed  three 
years.  The  decommissioning  funding 
plan  must  also  contain  a  certification  by 
the  licensee  that  financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  the  cost  estimate  for 
decommissioning  and  a  signed  original 
of  the  financial  instrument  obtained  to 
satisfy  the  requirements  of  paragraph  (f) 
of  this  section. 


PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

4.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62.  63.  64,  65.  81.  161, 
182,  183,  186,  68  Stat.  932,  933.  935,  948, 
953,  954,  955,  as  amended,  sees.  lle(2),83. 
84,  Pub.  L.  95-604.  92Stat.  3033.  as  amended. 
3039,  sec.  234,  83  Stat.  444,  as  amended  (42 
U.S.C.  2014(e)(2).  2092,  2093,  2094,2095, 
2111,  2113,  2114,  2201,  2232,  2233,  2236, 


2282);  sec.  274,  Pub.  L.  86-373.  73  Stat.  688 
(42  U.S.C.  2021):  sees.  201.  as  amended.  202. 
206.  88  Stat.  1242.  as  amended.  1244,  1246 
(42  U.S.C.  5841.  5842.  5846);  se(  ,  275.  92 
Stat  3021.  as  amended  bv  Pub  L.  97^15,  96 
Stat.  2067  (42  US  C.  2022);  sec.  193.  104 
Stat.  2835,  as  amended  bv  Pub  L.  104-134. 
110  Stat.  1321.  1321-349  (42  U.S.C.  2243). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  ISC.  5851). 
Section  40.31(g)  also  issued  under  sec.  122. 
68  Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184,  68  Stat   954.  as 
a.mended  (42  U.S.C.  2234)  Se(  tion  40.71  also 
issued  under  .sec.  187.  68  Stat.  955  (42  U.S.C, 
2237). 

5.  In  §40.36,  paragraphs  (b)(2),  (c)(2), 
and  (d)  are  revised  to  read  as  follows: 

§40.36    Financial  assurance  and 
recordkeeping  for  decommissioning. 

***** 

(b)*   *    * 

(2)  Submit  a  certification  that 
financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  $225,000  using  one  of  the 
methods  described  in  paragraph  (e)  of 
this  section.  For  an  applicant,  this 
certification  may  state  that  the 
appropriate  assurance  will  be  obtained 
after  the  application  has  been  approved 
and  the  license  issued  but  before  the 
receipt  of  licensed  material.  If  the 
applicant  defers  execution  of  the 
financial  instrument  until  after  the 
license  has  been  issued,  a  signed 
original  of  the  financial  instrument 
obtained  to  satisfy  the  requirements  of 
paragraph  (e)  of  this  section  must  be 
submitted  to  NRC  prior  to  receipt  of 
licensed  material.  If  the  applicant  does 
not  defer  execution  of  the  financial 
instrument  ,  the  applicant  shall  submit 
to  NRC,  as  part  of  the  certification,  a 
signed  original  of  the  financial 
instrument  obtained  to  satisfy  the 
requirements  of  paragraph  (e)  of  this 
section. 

(c)  *   *   * 

(2)  Each  holder  of  a  specific  license 
issued  before  July  27,  1990,  and  of  a 
type  described  in  paragraph  (a)  of  this 
section  shall  submit  a  decommissioning 
funding  plan  as  described  in  paragraph 
(d)  of  this  section  or  a  certification  of 
financial  assurance  for 
decommissioning  in  an  amount  at  least 
equal  to  $1,125,000  in  accordance  with 
the  criteria  set  forth  in  this  section.  If 
the  licensee  submits  the  certification  of 
financial  assurance  rather  than  a 
decommissioning  funding  plan,  the 
licensee  shall  include  a 
decommissioning  funding  plan  in  any 
application  for  license  renewal. 
***** 

(d)  Each  decommissioning  funding 
plan  must  contain  a  cost  estimate  for 
decommissioning  and  a  description  of 


62410 


Federal  Register /Vol.  67,  No.  194 /Monday,  October  7,  2002  /  Proposed  Rules 


the  method  of  assuring  hinds  for 
decommissioning  from  paragraph  (e)  of 
this  section,  including  means  for 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  facility.  Cost  estimates  must  be 
adjusted  at  intervals  not  to  exceed  three 
years  The  decommissioning  funding 
plan  must  also  contain  a  certific:ation  bv 
the  licensee  that  financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  the  cost  estimate  for 
decommissioning  and  a  signed  original 
of  the  financial  instrument  obtained  to 
satish'  the  requirements  of  paragraph  (e) 
of  this  section. 


PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

6.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees  51.  53,  161,  182.  183,  68 
Stat.  929.  930,  948.  953.  954.  a.s  amended, 
sec.  234.  83  Stat  444.  as  amended,  (42  U.S.C. 
2071,  2073,  2201,  2232,  2233,  2282,  22970, 
sees  201.  as  amended.  202.  204.  206,  88  Stat. 
1242,  as  amended.  1244.  1245.  1246  (42 
U.S.C.  5841.  5842.  5845,  5846)   Sec.  193,  104 
Stat  2835  as  amended  bv  Pub.  L.  104-134. 
110  Stat.  1321,  1321-349(42  U.S.C   2243) 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees,  135,  141,  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155,  10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601.  sec. 
10.  92  Stat.  2951  (42  U.S.C.  5851).  Section 
70.21{g]  also  issued  under  se(    122.  68  Stat. 
939  (42  use.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L.  93-377,  88 
Stat.  475  (42  U.S.C.  2077).  Sections  70  36  and 
70.44  also  issued  under  sec.  184,  68  Stat  954. 
as  amended  (42  US  C.  2234).  Set  tion  70  81 
also  issued  under  sets.  186.  187.  68  Stat  955 
(42  use.  2236.  2237)  Section  70.82  also 
issued  under  sec.  108.  68  Stat  939.  as 
amended  (42  U  S.C  21381 

7.  In  §  70.25,  paragraphs  (c)(2),  (d). 
and  (e)  are  revised  to  read  as  follows: 

§70.25    Financial  assurance  and 
recordkeeping  for  decommissioning. 

«  «  *  *  « 

(O*  »  * 

(2)  Each  holder  of  a  specific  license 
issued  before  July  27.  1990.  and  of  a 
type  described  in  paragraph  (a)  of  this 
section  shall  submit  a  decommissioning 
funding  plan  as  described  in  paragraph 
(e)  of  this  section  or  a  certification  of 
financial  assurance  for 
decommissioning  in  an  amount  at  least 
equal  to  Si. 125. 000  in  accordance  with 
the  criteria  set  forth  in  this  section  If 
the  licensee  submits  the  certification  of 
financial  assurance  rather  than  a 
decommissioning  funding  plan,  the 
licensee  shall  include  a 
decommissioning  funding  plan  in  any 
application  for  license  renewal 


(d)  Table  of  required  amounts  of 
financial  assurance  for 

det:ommissioning  by  quantity  of 
material.  Licensees  having  possession 
limits  exceeding  the  upper  bounds  of 
this  table  must  base  financial  assurance 
on  a  decommissioning  funding  plan. 

greater  than  U)-*  but  less  than 
or  equal  to  10''  times  the  ap- 
plicable quantities  of  appen- 
dix B  to  part  30.  (For  a  com- 
bination of  isotopes,  if  R.  as 
defined  in  §  70.25(a).  di- 
vided bv  10-*  is  greater  than 
1  but  R  divided  by  10'^  is 
less  Ihdii  iir  equal  to  1.)  SI. 125.000 

greater  than  10'  but  less  than 
or  equal  to  10*  times  the  ap- 
plicable quantities  of  appen- 
dix B  to  part  30.  (For  a  com- 
bination of  isotopes,  if  R,  as 
defined  in  §70  25(a),  di- 
vided bv  10'  IS  greater  than 
1  but  R  divided  by  lO*  is 
less  than  or  equal  to  1.)  $225,000 

(e)  Each  decommissioning  funding 
plan  must  contain  a  cost  estimate  for 
dec(jmmissioning  and  a  description  of 
the  method  of  assuring  funds  for 
decommissioning  from  paragraph  (f)  of 
this  section,  including  means  for 
adjusting  cost  estimates  and  associated 
funding  levels  periodically  over  the  life 
of  the  facility.  Cost  estimates  must  be 
adjusted  at  intervals  not  to  exceed  three 
years.  The  decommissioning  funding 
plan  must  also  contain  a  certification  by 
the  licensee  that  financial  assurance  for 
decommissioning  has  been  provided  in 
the  amount  of  the  cost  estimate  for 
dtH:ommissioning  and  a  signed  original 
of  the  financial  instrument  obtained  to 
satisf\-  the  requirements  of  paragraph  (f) 
of  this  section 


Dated  at  Rockville.  Maryland,  this  27th  day 
of  September.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-(^ook, 
Sfi Tflaiy  ul  the  Commission 
IFR  Dof    02-25243  Filed  10-4-02;  8:45  am] 

BILLING  CODE  7590-01 -P 


FEDERAL  ELECTION  COMMISSION 

11  CFRParlllO 
[Notice  2002-17] 

Contribution  Limitations  and 
Prohibitions 

AGENCY:  Federal  Election  Commission. 
ACTION:  Cane  ellation  of  public  hearing. 


summary:  On  August  22.  2002.  the 
Forjeral  Election  Commission  published 
proposed  changes  to  its  rules  relating  to 


contribution  limitations  and 
prohibitions  under  the  Federal  Election 
Campaign  Act  of  1971,  as  amended.  67 
FR  54366  (August  22.  2002).  The 
proposed  rules  implement  provisions  of 
the  Bipartisan  Campaign  Reform  Act  of 
2002.  The  Notice  of  Proposed 
Rulemaking  stated  that  the  Commission 
would  hold  a  public  hearing  on  the 
proposed  rules  on  October  3.  2002,  if 
the  Commission  received  a  sufficient 
number  of  requests  to  testify  by 
September  13.  2002.  Although  the 
Commission  received  a  small  number  of 
requests  to  testify,  it  has  decided  not  to 
hold  public  hearings  on  the  proposed 
rules.  Therefore,  the  Commission  is 
canceling  the  public  hearing. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mai  Dinh.  Acting  Assistant  General 
Counsel.  999  E  Street.  NW.. 
Washington.  DC  20463.  (202)  694-1650 
or  (800) 424-9530. 

Dated:  October  1.2002. 
Karl  ).  Sandstrom, 

Vice  Chairman.  Federal  Election  Commission. 
IFR  Doc.  02-25400  Filed  10-4-02;  8;45  am] 

BILLING  CODE  671 5-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  02-AAL-7] 

Proposed  Establishment  of  Class  E 
Airspace;  Wasilla,  AK 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  new  Class  E  airspace  at 
Wasilla.  AK.  A  Standard  Instrument 
Approach  Procedure  (SLAP)  is  being 
established  for  the  Wasilla  Airport. 
There  is  no  existing  Class  E  airspace 
associated  with  the  Wasilla  Airport. 
Adoption  of  this  proposal  would  result 
in  the  addition  of  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  at  Wasilla.  AK. 
DATES:  Comments  must  be  received  on 
or  before  November  21.  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Operations  Branch.  AAL-530.  Docket 
No.  02-AAL-7.  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14.  Anchorage.  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
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in  the  Office  of  the  Manager.  Operations 
Branch,  Air  Traific  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt.  AAL-538.  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14,  Anchorage.  AK  99513-7587; 
telephone  niunber  (907)  271-2796;  fax: 
(907)  271-2850;  e-mail: 
Derril.CTR.Bergf@faa.gov.  Internet 
address:  http://www.alaska.faa.gov/at  or 
at  address  http://162.58.28.41/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  auid  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
AAL-7."  The  postcard  will  be  date/ time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  conunents  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division.  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14.  Anchorage.  AK.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  Notice  of  Proposed 
Rulemaking's  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 


service  (telephone:  703-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
recently  published  rulemaking 
documents  at  http:// 
www.access.gpo.gov/su  docs/aces/ 
acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify' 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  bv  adding  Class  E  airspace  at 
Wasilla,  AK.  The  intended  effect  of  this 
proposal  is  to  establish  that  Class  E 
controlled  airspace,  from  700  feet  above 
the  surface,  needed  to  enable  IFR 
operations  at  Wasilla.  AK,  to  be 
contained  within  controlled  airspace. 

The  FAA  Instrument  Flight 
Procedures  Production  and 
Maintenance  Branch  (AVN-130)  has 
developed  a  new  SlAP  for  the  Wasilla 
Airport.  The  proposed  approach  from 
AVN-130  is  designated  the  Area 
Navigation  (Goblal  Positioning  System) 
(RNAV  GPS)  Runway  3.  original."  It 
allows  Category  A  aircraft  (aircraft 
approach  speed  less  than  91  knots)  and 
Category  B  aircraft  (aircraft  approach 
speed  of  91  knots  or  more  but  less  than 
121  knots)  to  descend  under  instrument 
flight  rules  (IFR)  down  to  approach 
minimums  of  500  feet  above  ground 
level  with  visibility  as  low  as  1  mile. 
This  SLAP  proposal,  because  of  the  low- 
approach  minimums,  would  necessitate 
the  establishment  of  controlled  airspace 
down  to  the  surface,  i.e.,  a  surface  area. 
due  to  the  high  density  of  traffic 
operating  to  and  from  the  many  public 
and  private  use  airports  in  close 
proximity  to  the  Wasilla  Airport.  A 
surface  area  surrounding  the  Wasilla 
Airport  would  require  all  VFR  pilots 
operating  within  that  surface  area  to 
comply  with  higher  visibility  and  cloud 
clearance  minimums,  than  exist  with 
the  current  Class  G  airspace,  and  to 
acquire  a  Special  Visual  Flight  Rules 
(SVFR)  clearance  when  the  weather  is 
below  basic  VFR  minimums  (1,000  ft. 
ceiling  and  3  miles  visibility). 

It  was  decided  by  the  FAA  Alaskan 
Region,  contrary  to  the  AVN-130 
proposal,  to  propose  a  slightly  different 


SLAP,  which  would  set  the  approach 
minimums  for  the  new  RNAV  (GPS) 
Runway  3  SIAP  at  1 ,000  feet  above 
ground  level  with  a  visibility 
requirement  of  1  '4  miles  for  Category  A 
aircraft  eind  1  '/^  miles  for  Category  B 
aircraft.  This  proposal  would  ensure 
that  aircraft  executing  the  new  RNAV 
(GPS)  Runway  3  approach  remain 
within  controlled  airspace  while 
executing  this  SLAP  in  IFR  conditions 
until  1,000  feet  above  the  surface,  at 
which  time  they  would  proceed  visually 
to  the  airport.  This  action  would  not 
require  establishment  of  a  surface  area 
at  this  time.  Therefore,  if  adopted,  this 
proposal  would  establish  controlled 
airspace  upward  from  700  feet  above  the 
surface  to  allow  aircraft  executing  the 
SLAP  to  descend  to  approach  minimums 
(1.000  ft.  altitude  and  1'  4  or  T  j  miles 
visibility)  while  remainmg  within 
controlled  airspace. 

New  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  6.5 
mile  radius  of  the  Wasilla  Airport, 
excluding  that  airspace  from  700  feet 
above  the  surface  already  established  for 
the  Big  Lake  Airport,  would  be  created 
by  this  action.  That  airspace  extending 
upward  from  1.200  feet  above  the 
surface  will  remain  the  same  if  this 
action  is  taken. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400. 9K.  Airspace  Designations 
and  Reporting  Points,  dated  August  30. 
2002.  and  effective  September  16.  2002. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessan,'  to 
keep  them  operationally  current.  It. 
therefore — (I)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulator)-  Policies 
and  Procedures  (44  FR  11034:  February 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule. 
when  promulgated,  will  not  have  a 
significcint  economic  impact  on  a 
substantial  number  of  small  entities 
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(imier  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

N'rfvigati'in  'air) 

The  Proposed  Amendment 

In  consideration  of  the  foregoins;,  tin- 
Federal  Aviation  Atiininistration 
proposes  to  amend  14  CTR  part  71  as 
follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authoritv  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authoritv:  49  U.S.C  106(g).  40103.  40113, 
401J0,  E  U  108.i4.  24  FR  9565.  3  CFR.  mSS^- 
ItJfil  Comp  .  p    ^80 

§71.1     [Amended] 

2  The  incorporation  by  reference  in 
14  CFR  71  1  of  Federal  Aviation 
Administration  Order  7400. 9K. 
Airspace  Desii^nations  and  Heporting 
Points,  dated  August  30.  2002.  and 
effective  September  16,  2002.  is  to  be 
amended  as  follows; 


Paragraph  6005    Class  E  airspace  extending, 
upward  from  700  ft-pt  or  more  above  the 
surface  of  the  earth- 


\  \l    \K  K'l     Uasilhi.  \K  |\ew| 

VVasilla  Airport.  .AK. 
(Lat.  61  34'0»"  N.  long  149"32'25"  VV  ) 
That  airspace  extending  upward  from  700 

feet  above  tht?  surface  within  a  6.5-mile 

radius  of  the  Wasilla  .Mrport  excluding  Big 

Lake  Class  E  Airspace. 

***** 

Issued  in  .Knchorage.  AK.  on  September  24. 
200J 

Stephen  P.  Creamer. 
Assistant  A/anoycr.  Air  Traffic  Division. 
.•Maskan  Region. 
iFRD.M    02-2=ini  Filed  lO-t-02:  8:45  ani| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-23) 

Proposed  Establishment  of  Class  E5 
Airspace;  Tazwell,  TN 

agency:  Federal  .Aviation 

Administration  (FAA).  DOT 

ACTION:  Notice  of  proposed  ruleni.it.iiig. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E5  airspace  at  Tazwell, 
TN    A  Area  Navigation  (RNAV)  Global 
I'lisitKiiiing  ,S\stem  ((IPS)  Standard 
Instrument  .Approach  Procedure  (.SIAP). 
helicopter  point  in  space  approach,  has 
been  deveiopetl  for  New  Tazwell 
Muiui  ipal  .Airpiirl   .As  a  result, 
controlled  airspai;e  extending  upward 
from  700  feet  Above  Ground  Level 
(.AGL)  is  needed  to  contain  the  ,SIAP 
DATES:  (Comments  must  be  received  on 
III  liefore  November  h,  2002. 
ADDRESSES:  Send  i  onirnents  on  the 
jiiii|iiisal  111  triplicate  tn:  Federal 
Aviation  Administration.  Docket  No. 
02-AS()-23.  Manager.  .Airspace  Branch. 
.ASO-.520.  PO  Bnx  20ti:<B.  .Atlanta. 
Georgia  30320 

The  official  dmAet  nia\  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Siuilhern  Region,  Room  .550.  1701 
C^nluinl)ia  .\\eiiiie.  College  Park,  tieorgia 
30  i  r    Iflephone  (404)  305-5627. 
FOR  FURTHER  INFORMATION  CONTACT: 
\V, liter  K  (  iK  hran.  Manager.  .Airspace 
Branch.  Air  Traffic  Division.  Federal 
.Aviation  .Administration.  PO  Box  20636. 
.Atlanta.  (;eorgia  30320:  telephone  (404) 
305-502  7 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
bv  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
ComnientN  that  pro\iile  the  fac  tual  basis 
supporting  tlie  \  lews  .ind  suggestions 
presented  are  partu  ul,irl\'  helpful  in 
developing  reasnneil  regulatiir\ 
decisions  on  the  pmiius.il   (.uniinent^ 
are  specifically  invited  mi  the  n\erall 
regulatorv.  aeronautical,  economic, 
environmental,  and  energv-related 
aspects  of  the  proposal 
Communu;ations  should  identih  the 
airspace  docket  number  and  be 
submitted  in  tri[)li(  ate  to  the  address 
listed  abii\e  ( iiiiniiienters  wifihing  the 
FAA  to  ackiii)\vle<ige  receipt  of  their 
comments  mi  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  pnstc  ard  (m  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No  02- 
ASO-2,1  ■■  The  postcard  will  be  date, 
time  stamped  and  retiiriieil  to  the 
commenter.  All  i ninniunicatums 
received  before  the  specified  closing 
date  for  comments  w  ill  be  considered 
before  t<iking  action  on  the  propcjsed 
rule  The  proposal  contained  in  this 
notice  may  be  c:hanged  in  light  of  the 
coninieiits  received.  .All  comments 
submitted  will  be  available  for 
examination  in  the  (Jffice  of  the 
Region.il  Counsel  for  .Southern  Region. 


Room  550.  1701  Columbia  Avenue. 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
.A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
bv  submitting  a  request  to  the  Federal 
Aviatiim  .Administration.  Manager, 
Airspace  Branch,  ASO-520.  Air  Traffic 
Division,  PO  Box  20636,  AUanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
.Advisorv  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  fs  considering  an 

amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  (TR  part  71)  to 
establish  Class  E5  airspace  at  Tazwell. 
TN.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
F.A.A  Order  7400. 9K.  dated  .August  30. 
2002.  and  effec:tive  September  16.  2002. 
which  is  incorporated  by  reference  in  14 
('FR  71.1.  The  Cdass  E  dirspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  F.AA  has  determined  that  this 
proposed  regulation  imlv  invcdves  an 
established  bodv  of  technical 
regulations  for  whic:h  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationalh'  current.  It. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  1 1034:  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O'  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp,,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows:  Paragraph  6005  Class  E 
Airspace  Areas  Extending  Upward  from 
700  feet  or  More  Above  the  Surface  of 
the  Earth. 


ASOTNE5    Tazwell.  TN  [NEW] 

New  Tazwell  Municipal  Aairport.  TN 
Point  in  Space  Coordinates 

(Lat.  36°24'47''  long.  83''30'00'' 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  6- 
mile  radius  of  the  point  in  space  (lat. 
36''24'47"  long.  83°30'00'^)  serving  New 
Tazwell  Airport. 
***** 

Issued  in  College  Park,  Georgia,  September 
27.2002. 

Walter  R.  Cochran, 
Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  02-25316  Filed  10-4-02;  8:45  am] 
BILUNG  CODE  4910-B-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-22] 

Proposed  Amendment  of  Class  E5 
Airspace;  Rockwood,  TN 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  Class  E5  airspace  at  Rockwood, 
TN.  A  Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP), 
helicopter  point  in  space  approach,  has 
been  developed  for  Harriman  City 
Hospital,  Harriman,  TN.  As  a  result, 
controlled  airspace  extending  upward 


from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  the  SIAP. 

DATES:  Comments  must  be  received  on 
or  before  November  6,  2002. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviatidn  Administration,  Docket  No. 
02-ASO-22,  Manager,  Airspace  Branch. 
ASO-520,  P.O.  Box  20636.  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region.  Room  550.  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  thisproposed  rulemaking 
by  submitting  such  written  data;  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulators- 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
ASO-22."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region. 
Room  550,  1701  Columbia  Avenue. 
College  Park,  Georgia  30337.  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (MPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  Branch.  ASO-520.  Air  Traffic 
Division,  P.O.  Box  20636.  Atlanta. 
Georgia  30320.  Communications  must 
identify'  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory'  Circular  No.  11-2 A  which 
describes  the  application  procedure. 

The  Proposal 

The  F.AA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E5  airspace  at  Rockwood. 
TN.  Class  E  airspace  designations  for 
airspace  areas  extending  upw  ard  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400. 9K.  dated  August  30. 
2002.  and  effective  September  16.  2002. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequentlv  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessar\'  to 
keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  'significant 
rule"  under  DOT  Regulator*-  Policies 
and  Procedures  (44  FR  11034:  February' 
26,  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  7 1 
continues  to  read  as  follows: 

Authority:  49  U.SC.  lU6lg).  4010.1.  4011.3. 
40120;  t.O'  10854.  24  FR  9365.  .(  CFR.  1959- 
1963  Comp.,  p.  389 

§71.1     [Amended] 

2   Ttu'  iiuxirporatKin  by  reference  in 
14  CFR  ~1  1  of  Federal  Aviation 
Adnunistration  Order  74(10  4K  Airspace 
Designations  and  Repurtuig  Puints, 
dated  August  30.  2002.  and  effective 
September  16,  2002,  is  amended  as 
follows. 

Paragraph  61)05  Class  E  Airspace  Areas 
Extfnding  I  'pward  from  700  fpt-t  or  More 
Above  the  Surface  of  the  Earth 


ASO  TN  E5     Rockwodd.  T\  | Revised] 

RcH-kwood  Munieipdl  .\irport,  IN 

(Ldt.  35  55'20'T^.  long.  84  41'23'^V) 
Harriman  Cit\  Hospital 
Point  In  Space  Coordinates 

(Lat.  35  ■56'36'N.  long.  84=30'18"\V) 
That  airspace  extending  upward  from  700 
feet  or  more  abo%e  the  surface  within  a  9.5- 
mile  radius  of  Rockwood  Municipal  .^lrport 
and  within  a  6-mile  radius  of  the  point  in 
space  Hat.  35'56'36"  N,  long.  84  jO'18"\V) 
serving  Harriman  City  Hospital:  excluding 
that  airspace  withm  the  CrossviJle.  TN,  C^lass 
E  airspace  area. 
***** 

Issued  in  College  Park.  Georgia.  September 
27.  2002 

Walter  R.  Cochran. 
Acting  Manager.  Air  Traffic  Division. 
Southern  Region 
(FR  Doc  02-25.315  Filed  10-4-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-21] 

Proposed  Establishment  of  Class  E5 
Airspace;  Newport.  TN 

agency:  Federal  .Avidtmn 

.-KdministrdtKin  iFAAj,  DOT 

ACTION:  .Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 

establish  fUass  E5  airspace  at  Newport. 
TN   .\n  .Area  Navigation  (R.N.-W)  Global 
Positioning  System  (GPS)  Standard 
Instrument  .Approach  Procedure  ISIAP). 
helu  iipter  point  m  space  approach,  has 
been  developed  for  Cocke  County 


H.ipti>t  Hos[iit,ii.  Newport,  TN.  As  a 
result.  (  ontrolled  airspace  extending 
upward  from  7()()  feet  Above  Ground 
Level  (;\c;L)  is  needed  to  contain  the 
SIAP 

DATES:  Comments  must  be  received  on 
or  before  November  h,  2002 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  .-Kdininistration,  Docket  No. 
02-AS()-21.  Manager.  Airspace  Branch. 
ASC)-520.  P.O.  Box  20636.  Atlanta. 
t;eorgia  50320 

The  official  docket  mav  be  examined 
in  the  Offic  e  of  the  Regional  Counsel  for 
the  Soulheni  Region,  Room  550,  1701 
Columbia  .\ venue.  College  Park.  Georgia 
t(H37    telephone  (404)  .U)5-5527, 

FOR  FURTHER  INFORMATION  CONTACT: 

W, liter  R  Cochran.  Manager.  Airspace 
Branch.  .-\ir  Traffii  Division,  Federal 
.Aviation  Administration.  P  ().  Box 
20636.  Atlanta,  Georgia  30320: 

telephone  (404)   i05-5H27 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Intel I'sted  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
h\  submitting  such  written  data,  views 
or  arguments  as  thev  mav  desire 
Ciomments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
<ie\'elopiiig  reasoned  regulatorv 
decisions  on  the  proposal  (Comments 
are  specifically  invited  on  the  overall 
regulatorv.  aeronautical.  e(:(momic. 
eiu  iroiinit'ntal.  and  energv-related 
aspects  of  the  proposal 
(.ommunicatiims  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplii  ate  to  the  address 
listed  above  Commenters  wishing  the 
FAA  to  a(  knowledge  receipt  of  their 
comments  on  this  n(5tice  must  submit 
with  those  (  omments  a  self-addressed, 
stamped  post(.ard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
ASO-21  ■■  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  coiuments  will  be  considered 
before  taking  action  on  the  proposed 
rule  The  proposal  cimtained  in  this 
Hutu  '■  mav  be  changed  in  light  of  the 
c:oiiiinents  received.  All  (omments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  (Counsel  for  Southern  Region, 
Room  550.  1701  ('olumbia  .-Xvenue. 
College  Park,  tleorgia  30337.  both  before 
and  after  the  (losing  date  for  comments. 
A  report  summarizing  each  substantive 
public  cont.u  t  with  FAA  personnel 


concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  IVPRMs 

Anv  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
bv  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  Branch,  ASO-520.  Air  Traffic 
Division.  P.O.  Box  20636.  Atlanta. 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
.advisory  Circular  No.  n-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E5  airspace  at  Newport, 
TN.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400. 9K.  dated  August  30. 
2002,  and  effective  September  16.  2002. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "significant 
regulatorv'  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  Februar\- 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulator\-  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
onlv  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p,  389, 

§71.1     [Amertded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

ASO  TN  E5    Newport,  TN  [NEW] 

Cocke  County  Baptist  Hospital.  TN 
Point  in  Space  Coordinates 
I  (Lat,  36°00'13"  N  long.  83''10'53"  VV) 

That  airspace  extendiiig  upward  from  700 
feet  or  more  above  the  surface  within  a  6- 
mile  radius  of  the  point  in  space  (lat. 
36=00'13"  N  long.  83°10'53"  W)  serving  Cocke 
County  Baptist  Hospital;  excluding  that 
airspace  within  the  Knoxville,  TN.  and  the 
Morristown,  TN  Class  E  airspace  areas. 
***** 

Issued  in  College  Park,  Georgia,  on 
September  27,  2002, 
Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  02-25314  Filed  lO-^i-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-20] 

Proposed  Establishment  of  Class  E5 
Airspace;  Middlesboro,  KY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  E5  airspace  at 
Middlesboro.  KY,  An  Area  Navigation 
(RNAV)  Global  Positioning  System 
(GPS)  Standard  Instrument  Approach 
Procedure  (SIAP),  helicopter  point  in 
space  approach,  has  been  developed  for 
Middlesboro — Bell  County  Airport,  As  a 
result,  controlled  airspace  extending 


upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  contain  the 
SIAP. 

DATES:  Comments  must  be  received  on 
or  before  November  6,  2002. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
02-ASC)-20,  Manager.  Airspace  Branch, 
ASO-520,  P.O.  Box  20636.  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Southern  Region.  Room  550.  1701 
Columbia  Avenue.  College  Park.  Georgia 
30337,  telephone  (404)  305-5627. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran.  Manager.  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  Georgia  30320: 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
bv  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatorv,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identif\'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made  "Comments 
to  Airspace  Docket  No,  02-ASO-20." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel  for  the  Southern 
Region.  Room  550,  1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments,  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
bv  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch.  ASO-520.  Air  Traffic 
Division.  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identif\-  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71  j  tu 
establish  Class  E5  airspace  at 
Middlesboro.  KY.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  oi  FAA 
Order  7400. 9K.  dated  August  30.  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71,1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  (Jrder 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore,  (1)  is  not  a  "significant 
regulatorv  action"  under  Executive 
Order  12866:  (2)  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034:  Februar\  26, 
1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator.- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (Air), 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend — 14  CFR  part  71  as 
follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  of  part  71 
continues  to  read  as  follows: 

Authority:  49  L'  S.C  106(r);  4010:?.  401 1:«. 
401JII  to  lU8.i4.  24  FR  9563.  3  CFR.  1959- 
1963  Com  p..  p.  389. 

§71.1     [Amended] 

J   Tht'  iruorporation  bv  rofpronrr  in 
14  CFR  71  1  of  Federal  Aviation 
Administration  Order  7400  9k.  Airspat.e 
Designations  and  Reporting  Points, 
dated  August  JO.  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
fxtending  upward  from  700  feel  or  more 
above  the  surfact;  of  the  earth 

***** 

ASO  KY  K.i     Middlesborii.  KV  |\K\V| 

MiddlestKiro — Bell  L.ounly  .Airport.  KY 
Point  in  Space  CcKJrdinates 

(Ut.  36'36'37-  long.  83  43'32') 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  fi- 
mile  radius  of  the  point  in  spate  (iat 
36  .3637'  long.  83"43'32"  W)  serving 
Middiesboro — Bell  County  Airport 
***** 

Issued  in  College  Park.  Georgia,  on 
September  27.  2002 

Walter  R.  (:o<:hran. 

.A.  tin)i  ManagtT.  Air  Traffic  Division. 
Southern  Region 
FR  D..I    o::-2i  n  i  Filed  10-04-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No  02-ASO-19] 

Proposed  Amendment  of  Class  E5 
Airspace;  Augusta,  GA 

AGENCY:  Federal  Aviation 

A.iministration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking 

summary:  This  notice  proposes  to 
iiiit-nd  Class  F:')  airspace  at  Augusta, 
GA.  A  Non-Dire<:tional  Beacon  (NOB) 

Runwav  IRWY'  1  "•  Standard  instrument 
.\pprn,i(  h  Pmi  .'(iure  (SIAP)  has  been 
developed  for  Millen  .\irport.  Milh'n. 
GA  ,-\s  a  result,  controlled  airspac  e 
extending  upward  from  700  feet  Above 
Ground  1. ►■%•'!    .^GL)  is  needed  to 
contain  the  .S1.\F  and  uther  Instrument 
Flight  Rules  (IFR)  operations  at  Millen 


.\irpnrt    The  operating  status  of  the 
.iirport  would  (  hange  from  Visual  Flight 
Rules  (V'FRl  to  mc  hide  IFR  operations 
(diu  urreiit  with  the  publication  of  the 
SIAP 

DATES:  Comments  must  be  received  on 
I  If  before  November  6.  2002 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  .-\dnunistration.  Docket  No. 
02-ASt)-19.  Manager.  ,Airspace  Branch. 
ASO-520,  P.O.  Box  206.36.  Atlanta. 
Georgia  30320. 

Thf  offii  lal  docket  mav  be  examined 
in  thf  Office  of  the  Regional  Counsel  for 
Southern  Region.  Room  5.50.  1701 
Colunibi.i  .Xvenue.  College  Park.  Georgia 
30.137.  telephon.'  (404)  305-,5586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Waiter  R   CiK  hian.  Manager.  Airspace 
Branch.  Air  FraHii  Divisum.  Federal 
Aviation  .Xilinimstration,  P.O.  Box 
20636.  .\tlanta.  (;eorgia  30320; 
tfl. -phone  1404)   )().')-5.5HR 

SUPPLEMENTARY  INFORMATION: 
(Comments  Invited 

Interested  p.irties  ,irf  invited  to 
participate  iii  this  proposed  rulemaking 
bv  subinittmu  sik  h  written  data,  views 
or  arguiiienis  ,is  they  inav  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  partK  ularlv  helpful  in 
developing  reasdued  regulatorv 
decisions  on  the  proposal   Comments 
are  specific  .ilK  invited  on  the  overall 
rt'gulatnrv    ,teroiiauti(  al,  ec onomu:. 
en\  ironmental   and  energy-related 
aspects  of  the  proposal 
Communicitions  should  identifv  the 
airspace  docket  number  and  be 
>iibmitteil  in  triplii:ate  to  the  address 
listed  above  Cominenters  wishing  the 
F,\A  to  acknowledge  receipt  of  their 
comments  nn  this  notice  must  submit 
with  those  comments  a  self-addressed. 
stamped  postc:ard  im  which  the 
following  statement  is  made; 
Comments  to  .Xirsjiai  e  Do{;ket  No.  02- 
.\SO-l'i      Thi'  [)ost(;ard  will  be  date/ 
tune  stamped  and  returned  to  the 
commenter  .Ml  communications 
receued  befnrf  th<'  spe(;ified  closing 
date  for  i  innnients  will  fin  considered 
before  taking  .it  tion  on  the  proposed 
rule.  The  [iroposal  i  oiit.iined  in  this 
notice  m.u  bf  i  hanged  m  light  of  the 
i;ommi'nts  ro  eived.  All  comments 
submitti'd  w  ill  be  available  for 
e\,imiii.itioii  in  thf  Ofti(;e  of  the 
.\ssistant  (  liK't  (  niinsel  for  Southern 
Region.  Roi. Ill  "I'lO    1~()1  Columbia 
.^venue.  Cnjlco,.  p.irk.  CJeorgia  30337, 
both  befori'  iiid  alter  the  c  losing  date  for 
(  oiuiiients    .\  rf[)ort  summarizing  each 
substantiv  publii  c  oiitac;t  with  F.\A 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
bv  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
Airspace  Branch.  ASO-520,  Air  Traffic 
Division.  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identifv  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  1 1-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E5  airspace  at  Augusta, 
GA.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FA.-\  (3rder  7400. 9K,  dated  August  30, 
2002.  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatorv  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
onlv  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  Reference. 

Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASO  GA  E5     Augusta,  GA  (REVISED] 

.Augusta.  Bush  Field.  GA 

(Lat.  33^22'12"N.  long.  81°57'52"\V) 
Bushe  NDB 

(Lat.  33n7'13"N.  long.  8r56'49"\V) 
Daniel  Field 

(Lat.  33^27'59"N.  long.  82°02'21"\V) 
Burke  Countv  Airport 

(Lat.  33=02'28"N.  long'.  82-00'14"\V) 
Burke  County  NDB 

(Lat.  33=02'33"N.  long.  82°00'17"\V) 
Millen  ,\irport 

(Lat.  32°53'37"N.  long.  81°57'55"\V) 
Millen  NDB 
I  (Lat.  32\53'41'TM.  long.  8r58'01"\V) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.2-mile 
radius  of  Bush  Field  and  within  8  miles  west 
and  4  miles  east  of  the  Augusta  ILS  loc;alizer 
south  course  extending  from  the  8.2-mile 
radius  to  16  miles  south  of  the  Bushe  NDB. 
and  within  a  6.3-mile  radius  of  Daniel  Field, 
and  within  a  6.2-mile  radius  of  Burke  County 
.Mrport  and  within  3.5  miles  each  side  of  the 
243=  bearing  from  the  Burke  County  NDB 
extending  from  the  6.2-mile  radius  to  7  miles 
southwest  of  the  NDB,  and  within  a  6.4-mile 
radius  of  Millen  Airport  and  within  4  miles 
east  and  8  miles  west  of  the'357=  bearing 
from  the  Millen  NDB  extending  from  the  6.4- 
mile  radius  to  16  miles  north  of  the  airport. 
***** 

Issued  in  College  Park.  Georgia,  on 
September  27,  2002. 
Walter  R.  Cochran. 
Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 
(FR  Doc.  02-25312  Filed  10-4-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  170 

[Docket  No.  FHWA-2002-12229] 

RIN  1076-AE17 

Indian  Reservation  Roads  Program 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Proposed  rule:  extension  of 

comment  period. 

summary:  The  Bureau  of  Indian  Affairs 
(BIA)  has  been  conducting  information 
and  education  meetings  with  the  public 
as  noticed  in  the  Federal  Register  on 
August  7,  2002  (67  FR  51328).  The 
document  of  August  7.  2002.  noted  that 
all  comments  were  due  on  or  before 
October  7,  2002.  This  document  extends 
that  comment  period  to  November  7. 
2002. 

DATES:  All  comments  must  be  received 
by  November  7,  2002. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to  the  docket  number 
appearing  at  the  top  of  this  document  to 
the  U.S.  Department  of  Transportation, 
Dockets  Management  Facility.  Room 
PL-401,  400  Seventh  Street.  S\V.. 
Washington,  DC  20590-0001  or  submit 
electronically  at  http://dms.dot.gov/ 
submit.  All  comments  should  include 
the  docket  number  appearing  in  the 
heading  of  this  document.  All 
comments  received  will  be  available  for 
examination  and  copying  at  the  Dockets 
Management  Facility  between  9  a.m.  , 
and  5  p.m.,  ET.  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
postcard,  or  you  may  print  the 
acknowledgment  page  that  appears  after 
comments  electronically. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Gishi.  Chief,  Division  of 
Transportation,  Bureau  of  Indian 
Affairs,  1849  C  Street,  NW.,  MS  4058 
MIB,  Washington.  DC  20240,  (202)  208- 
4359  between  8  a.m.  to  5  p.m.,  ET, 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  information  and 
educational  meetings  was  to  involve 
affected  and  interested  parties  in  the 
administration  of  the  Indian  Reservation 
Roads  Program.  There  has  been  a  series 
of  12  information  and  education 
meetings  throughout  the  countrv'  where 
public  participation,  in  the  form  of 
questions  and  requests  for  clarification 
of  the  proposed  rulemaking,  was 


encouraged.  Because  of  the 
overwhelming  public  response  to  the 
proposed  rulemaking,  the  BIA  believes 
it  prudent  to  extend  the  comment 
period  to  November  7.  2002.  This 
extension  will  facilitate  the  maximum 
direct  participation  of  all  interested 
parties  in  this  important  bureau  process. 

Dated:  October  1.  20U2. 
Neal  A.  McCaleb, 

Assistant  .Serre/on — Indian  .affairs 

IFR  Doc.  02-25433  Filed  10-4-02:  8:45  ami 

BILUNG  CODE  4310-LY-I» 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 24667-02] 
RIN1545-BA78 

Disclosure  of  Relative  Values  of 
Optional  Forms  of  Benefit 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 


SUMMARY:  This  document  contains 
proposed  regulations  that  would 
consolidate  the  content  requirements 
applicable  to  explanations  of  qualified 
joint  and  survivor  annuities  and 
qualified  preretirement  survivor 
annuities  payable  under  certain 
retirement  plans,  and  would  specify 
requirements  for  disc:losing  the  relative 
value  of  optional  forms  of  benefit  that 
are  pavable  from  certain  retirement 
plans  in  lieu  of  a  qualified  joint  and 
survivor  annuity.  These  regulations 
would  affect  retirement  plan  sponsors 
and  administra'ors.  and  participants  in 
and  beneficiari'  s  of  retirement  plans. 
This  document  also  provides  notice  of 
a  public  hearing  onr  these  proposed 
regulations. 

DATES:  Written  comments,  requests  to 
speak  and  outlines  of  oral  comments  to 
be  discussed  at  the  public  hearing 
scheduled  for  January  14.  2003.  at  10 
a.m..  must  be  received  by  lanuary  2. 
2003. 

ADDRESSES:  Send  submissions  to; 
CC:ITA:RU  (REG-1 24667-02).  room 
5226,  Internal  Revenue  Service.  POB 
7604,  Ben  Franklin  Station.  Washington. 
DC  20044.  In  the  alternative, 
submissions  mav  be  hand  delivered  to; 
CC;ITA:RU  (REG-1 24667-02).  room 
5226.  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
comments  electronicallv  via  the  Internet 
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bv  ■.ubmittirii;  i  ommt-nts  ilirfM  tl\  tn  ttu- 
IRS  IntfTHf't  ^itt-  at   ivuw  ;rv  i^nv  rt'i^s 
The  public  hedrinv;  will  bf  held  in  room 
4718  of  the  Internal  Revenue  Building, 
1111  Constitution  ,\ venue  N\V.. 
Uc<-.hini;tnii.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
CiiiK  erninK  th*-  rt^'^^uUtions.  l.inda  S   F 
Marshall   J()_'  -tij,i-b(m().  ^  rin(  ernin« 
•.ubmissions  and  the  hearing,  and/or  to 
be  placed  on  the  building  access  list  to 
attend  the  hearing.  Guy  Travnor.  202- 
fi22-"lHt)  'not  ti>ll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  .-Vet 

The  collections  of  information 
I  ontained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  ,jnd  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  [44 
U.S.C..  3.=j07|d)l  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Attn   Desk  Officer  for  the 
Department  of  the  Treasurv.  Office  of 
Information  and  Regulatnr\  .Xffairs. 
Washington.  DC  2050.1.  with  copies  to 
the  Internal  Revenue  Ser\'ice.  Attn:  IRS 
K'"pnrfs  Clearance  Officer. 
U  (  AR  MP  FP  S  Washington,  DC  20224 
Comments  on  the  collections  of 
information  should  be  received  by 
Dec  ember  h   2002  Comments  are 
specificaliv  requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessar\  for  the  proper 
performance  of  the  functions  of  the  IRS. 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  < ollection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  informatiim  to  be  collected  may  be 
enhanced: 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
mav  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collections  rif  information  in  this 
prnposeii  regulation  are  in  *>  I  417(a)(.l)- 
1.  This  information  is  required  bv  the 
IRS  to  complv  with  the  requirements  of 
section  417(aJ(i)  regarding  explanations 
that  must  be  provided  to  partu  ipants  in 
a  qualified  plan  prior  to  a  waiver  of  a 
qualified  joint  and  survivor  annuity 
(QJSA)  or  a  qualified  preretirement 
survivor  annuity  (QP.SA).  Thi> 
information  will  be  used  by  participants 


,iiid  spouses  of  participants  to  determine 
whether  to  waive  a  QIS.A  or  QPSA.  and 
bv  the  IRS  to  ( (infirm  that  the  plan 
complies  with  applicable  qualification 
requirements  to  avoid  adverse  tax 
consequences.  The  c:ollections  of 
information  are  mandatorv  The 
respondents  are  nonprofit  institutions 

Estimated  total  unnuiil  rf porting 
hunif-n:  .175.000  hours 

The  fstim<ited  annual  burden  per 
respondent  varies  from  01  to  M9  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  .5  hours. 

EstiiUiitril  iiuintHT  nt  rf-ipondfnts: 
750.000 

77jf>  estimated  annual  frequency  of 
responses:  On  occasion. 

.\n  agency  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
M.iiiagement  and  Budget 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
bet  ome  material  in  the  administration 
of  any  internal  revenue  law  Generally, 
tax  returns  and  ta.x  return  information 
are  confidential,  as  required  by  26 
use,  6103. 

Background 

This  document  contains  proposed 
amendments  to  26  CFR  part  1  under 
section  417(a)(;tl  of  the  Internal  Revenue 
Code  of  19H6  (Code). 

A  qualified  retirement  plan  to  which 
section  401(a)(ll)  applies  must  pay  a 
vested  partir  ipants  retirement  benefit 
under  the  plan  in  the  form  of  a  qualified 
joint  and  survivor  annuity  (QJSA). 
except  as  provided  in  section  417. 
Sei  tioii  401(a)(l  1)  applies  to  defined 
benefit  plans,  money  purchase  pension 
plans,  and  certain  other  defined 
contribution  plans.  A  QJSA  is  defined  in 
se(  tion  417(b)  as  an  annuity  for  the  life 
of  the  partu  ipant  with  a  survivor 
annuity  for  the  life  of  the  spouse  (if  the 
partK  ipant  is  married)  that  is  not  less 
than  50  [lercent  of  (and  is  not  greater 
than  100  percent  of)  the  amount  of  the 
annuity  that  is  payable  during  the  joint 
lives  of  the  participant  and  the  spouse. 
Under  sectKm  417(b)(2).  a  QJSA  for  a 
married  participant  generally  must  be 
the  actuarial  equivalent  of  the  single  life 
.iniuuty  benefit  payable  for  the  life  of 
the  participant   However,  a  plan  is 
permitted  to  subsidize  the  QjSA  for  a 
married  participant  If  the  plan  fully 
subsidizes  the  QJSA  for  a  married 
participant  so  that  failure  to  waive  the 
QJSA  would  not  result  in  reduced 
payments  over  the  life  of  the  participant 
compared  to  the  single  life  annuity 
benefit,  then  the  plan  need  not  provide 


an  election  to  waive  the  QJSA.  See 

section  417(a)(5). 

For  a  married  participant,  the  QJSA 
must  be  at  least  as  valuable  as  any  other 
optional  form  of  benefit  payable  under 
the  plan  at  the  same  time.  See 
^  1.401(a)-20.  Q&A-16.  Further,  the  anti- 
forfeiture  rules  of  section  41 1(a)  prohibit 
a  participants  benefit  under  a  defined 
benefit  plan  from  being  satisfied 
through  payment  that  is  actuarially  less 
valuable  than  the  value  of  the 
participant's  accrued  benefit  expressed 
in  the  form  of  an  annual  benefit 
commencing  at  normal  retirement  age. 
These  determinations  must  be  made 
using  reasonable  actuarial  assumptions. 
However,  see  §  1.417(e)-l(d)  for 
actuarial  assumptions  required  for  use 
in  certain  present  value  calculations. 

If  a  plan  provides  a  subsidy  for  one 
optional  form  of  benefit  [i.e..  the 
payments  under  an  optional  form  of 
benefit  have  an  actuarial  present  value 
that  is  greater  than  the  actuarial  present 
value  of  the  accrued  benefit),  there  is  no 
requirement  to  extend  a  similar  subsidy 
(or  any  subsidy)  to  every  other  optional 
form  of  benefii.  Thus,  for  example,  a 
participant  might  be  entitled  to  receive 
a  single-sum  distribution  upon  early 
retirement  that  does  not  reflect  any  early 
retirement  subsidy  in  lieu  of  a  QJSA  that 
reflects  a  substantial  early  retirement 
subsidy.  As  a  further  example,  a 
participant  might  be  entitled  to  receive 
a  single-sum  distribution  at  normal 
retirement  age  in  lieu  of  a  QJSA  that  is 
subsidized  as  described  in  section 
417(a)(5). 

Section  417(a)  provides  rules  under 
which  a  participant  (with  spousal 
consent)  may  waive  payment  of  the 
participant's  benefit  in  the  form  of  a 
QJSA.  .Section  417(a)(3)  provides  that  a 
plan  must  provide  to  each  participant, 
within  a  reasonable  period  before  the 
annuity  starting  date  (and  consistent 
with  such  regulations  as  the  Secretary 
may  prescribe)  a  written  explanation  of 
the  terms  and  conditions  of  the  Q)SA. 
the  participant's  right  to  make,  and  the 
effect  of  an  election  to  waive  the  QJSA 
form  of  benefit,  the  rights  of  the 
participant's  spouse,  and  the  right  to 
revoke  (and  the  effect  of  the  revocation 
of)  an  election  to  waive  the  QJSA  form 
of  benefit. 

Section  205  of  the  Employee 
Retirement  Income  Securitv  Act  of  1974 
(ERISA).  Public  Law  93-406  (88  Stat. 
829)  as  subsequently  amended,  provides 
parallel  rules  to  the  rules  of  sections 
401(a)(ll)  and  417  of  the  Internal 
Revenue  Code.  In  particular,  section 
205(a)(3)  of  ERISA  provides  a  parallel 
rule  to  section  417(aK3)  of  the  Code. 
Treasury  regulations  issued  under 
section  417(a)(3)  of  the  Code  apply  as 
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well  for  purposes  of  section  205(a)(3)  of 
ERISA. 

Regulations  governing  the 
requirements  for  waiver  of  a  QJSA  were 
published  in  the  Federal  Register  on 
August  19.  1988  (TD  8219;  53  FR 
31837).  Section  1.401(a)-20,  Q&A-36. 
provides  rules  for  the  explanation  that 
must  be  provided  under  section 
417(a)(3)  as  a  prerequisite  to  waiver  of 
a  QJSA.  Section  1.401(a)-20,  Q&A-36. 
requires  that  such  a  written  explanation 
must  contain  a  general  description  of 
the  eligibility  conditions  and  other 
material  features  of  the  optional  forms 
of  benefit  and  sufficient  additional 
information  to  explain  the  relative 
values  of  the  optional  forms  of  benefit 
available  under  the  plan  (e.g.,  the  extent 
to  which  optional  forms  are  subsidized 
relative  to  the  normal  form  of  benefit  or 
the  interest  rates  used  to  calculate  the 
optional  forms).  In  addition.  §  1.401(a)- 
20,  Q&A-36,  provides  that  the  written 
explanation  must  comply  with  the 
requirements  set  forth  in  §  1.401(a)- 
11(c)(3).  Section  1.401(a)-ll(c)(3)  was 
issued  prior  to  the  enactment  of  section 
417,  and  provides  rules  relating  to 
written  explanations  that  were  required 
prior  to  a  participant's  election  of  a 
preretirement  survivor  annuity  or 
election  to  waive  a  joint  and  survivor 
annuity.  Section  1.401(a)-ll(c){3)(i)(C) 
provides  that  such  a  written  explanation 
must  contain  a  general  explanation  of 
the  relative  financial  eflFect  of  these 
elections  on  a  participant's  annvuty. 

In  addition,  under  section  411  and 
§  1.411(a)-ll(c),  so  long  as  a  benefit  is 
immediately  distributable  (within  the 
meaning  of  §  1.411(a)-ll(c)(4)),  a 
participant  must  be  informed  of  his  or 
her  right  to  defer  that  distribution.  This 
requirement  is  independent  of  the 
section  417  requirements  addressed  in 
these  proposed  regulations. 

Concerns  have  been  expressed  that,  in 
certain  cases,  the  information  provided 
to  participants  under  section  417(a)(3) 
regarding  the  available  distribution 
forms  does  not  adequately  enable  them 
to  compare  those  distribution  forms 
without  professional  advice.  In 
particular,  participants  who  are  eligible 
for  both  subsidized  annuity 
distributions  and  unsubsidized  single- 
sum  distributions  may  be  receiving 
notices  that  do  not  adequately  explain 
the  value  of  the  subsidy  that  is  foregone 
if  the  single-sum  distribution  is  elected. 
In  such  a  case,  merely  disclosing  the 
amount  of  the  single-sum  distribution 
and  the  amount  of  annuity  payments 
may  not  adequately  enable  those 
participants  to  make  an  informed 
comparison  of  the  relative  values  of 
those  distribution  forms,  even  if  the 
interest  rate  used  to  derive  the  single 


sum  is  disclosed.  Furthermore, 
questions  have  been  raised  as  to  how 
the  relative  values  of  optional  forms  of 
benefit  are  required  to  be  expressed 
under  current  regulations.  Accordingly, 
these  proposed  regulations  are  being 
issued  to  propose  disclosure 
requirements  that  would  enable 
participemts  to  compeire  the  relative 
values  of  the  available  distribution 
forms  using  more  readily 
understandable  information. 

Explanation  of  Provisions 

The  proposed  regulations  would 
consolidate  the  content  requirements 
applicable  to  explanations  of  QJSAs  and 
QPSAs  under  section  417(a)(3),  and 
would  specify  rules  for  disclosing  the 
relative  value  of  optional  forms  of 
benefit  as  part  of  the  QJSA  explanation. 
Similar  to  the  requirements  in  the 
current  regulations,  the  required 
explanation  must  contain,  with  respect 
to  each  of  the  optional  forms  of  benefit 
presently  available  to  the  participant,  a 
description  of  the  optional  form  of 
benefit,  a  description  of  the  eligibility 
conditions  for  the  optional  form  of 
benefit,  a  description  of  the  financial 
effect  of  electing  the  optional  form  of 
benefit,  a  description  of  the  relative 
value  of  the  optional  form  of  benefit, 
and  a  description  of  any  other  material 
features  of  the  optional  form  of  benefit. 
Further,  as  under  the  current 
regulations,  the  QJSA  explanation 
would  be  permitted  to  be  made  either  by 
providing  the  participant  with 
information  specific  to  the  participant, 
or  by  providing  the  participant  with 
generally  applicable  information  and 
offering  the  participant  the  opportunity 
to  request  additional  information 
specifically  applicable  to  the  participant 
with  respect  to  any  optional  forms  of 
benefit  available  to  the  participant.  The 
proposed  regulations  would  clarify  that 
a  defined  contribution  plan  is  not 
required  to  provide  a  description  of  the 
relative  values  of  optional  forms  of 
benefit  compared  to  the  value  of  the 
QJSA. 

The  proposed  regulations  would 
provide  additional  guidance  regarding 
the  required  description  of  the  relative 
values  of  optional  forms  of  benefit 
compared  to  the  value  of  the  QJSA  and 
the  content  of  the  required  disclosure  of 
relative  values.  Under  the  proposed 
regulations,  the  description  of  the 
relative  value  of  an  optional  form  of 
benefit  compared  to  the  value  of  the 
QJSA  must  be  expressed  in  a  manner 
that  provides  a  meaningful  comparison 
of  the  relative  economic  values  of  the 
two  forms  of  benefit  without  the 
participant  having  to  make  calculations 
using  interest  or  mortality  assumptions. 


In  order  to  make  this  comparison,  the 
benefit  under  one  or  both  optional  forms 
of  benefit  must  be  converted,  taking  into 
account  the  time  value  of  money  and 
life  expectancies,  so  that  both  are 
expressed  in  the  same  form.  The 
proposed  regulations  give  several 
examples  of  techniques  that  may  be 
used  for  this  comparison:  expressing  the 
actuarial  present  value  of  the  optional 
form  of  benefit  as  a  percentage  or  factor 
of  the  actuarial  present  value  of  the 
QJSA;  stating  the  amount  of  an  annuity 
payable  at  the  same  time  and  under  the 
same  conditions  as  the  QJSA  that  is  the 
actuarial  equivalent  of  the  optional  form 
of  benefit;  or  stating  the  actuarial 
present  value  of  both  the  QJSA  and  the 
optional  form  of  benefit.  For  purposes  of 
providing  a  description  of  the  relative 
value  of  an  optional  form  of  benefit 
compared  to  the  value  of  the  QJSA  (and 
also  for  purposes  of  comparing  the 
financial  effect  of  the  distribution  forms 
available  to  a  participant),  a  plan  would 
be  permitted  to  provide  reasonable 
estimates  (e.g..  estimates  based  on  data 
as  of  an  earlier  date  than  the  annuity 
starting  date  or  an  estimate  of  the 
spouse's  age).  If  estimates  are  used,  the 
participant  has  a  right  to  a  more  precise 
calculation  upon  request. 

Since  disclosing  the  relative  value  of 
every  optional  form  of  benefit  regardless 
of  the  degree  of  subsidy  may  be  too 
burdensome,  and  may  provide 
participants  with  information  that 
appears  more  precise  than  is  warranted 
based  on  the  inexact  nature  of  the 
actuarial  assumptions  used,  the 
proposed  regulations  would  provide 
some  ways  to  simplify  this  disclosure  of 
relative  values  of  optional  forms  of 
benefit.  One  way  in  which  this 
disclosure  would  be  simplified  is 
through  a  banding  rule  under  which  two 
or  more  optional  forms  of  benefit  that 
have  approximately  the  same  value 
could  be  grouped  for  purposes  of 
disclosing  relative  value.  Under  these 
proposed  regulations,  two  or  more 
optional  forms  of  benefit  would  be 
treated  as  having  approximately  the 
same  value  if  those  optional  forms  of 
benefit  vary  in  relative  value  in 
comparison  to  the  value  of  the  QJSA  by 
5  percentage  points  or  less  when  the 
relative  value  comparison  is  made  by 
expressing  the  actuarial  present  value  of 
each  of  those  optional  forms  of  benefit 
as  a  percentage  of  the  actuarial  present 
value  of  the  QJSA.  For  such  a  group  of 
optional  forms  of  benefit,  the 
requirement  relating  to  disclosing  the 
relative  value  of  each  optional  form  of 
benefit  compared  to  the  value  of  the 
QJSA  could  be  satisfied  by  disclosing 
the  relative  value  of  any  one  of  the 
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optional  forms  in  the  group  compared  to 
the  value  of  the  QJSA.  and  disclosing 
that  the  other  optional  forms  of  benefit 
in  the  group  are  of  approximately  the 
same  value  If  a  single-sum  distribution 
IS  included  in  such  a  group  of  optional 
forms  of  benefit,  the  single-sum 
distribution  must  be  the  distribution 
form  that  is  used  for  purposes  of  this 
comparison  The  relative  value  of  all 
optional  forms  of  benefit  that  have  an 
actuarial  present  value  that  is  at  least 
95%  of  the  actuarial  present  value  of  the 
QjSA  may  be  described  by  stating  that 
those  optional  forms  of  benefit  are  of 
approximately  equal  value  to  the  value 
of  the  QJSA  thus,  these  rules  would 
permit  a  plan  that  provides  no 
subsidized  forms  of  benefit  to  state  the 
comparison  of  relative  values  simply  by 
stating  that  all  distribution  forms  are 
approximately  equal  in  value  to  the 
QJSA 

Another  way  in  which  this  disclosure 
may  be  simplified  is  through  the  use  of 
representative  values;  if,  under  the 
banding  rule,  two  or  more  optional 
forms  of  benefit  are  grouped,  a 
representative  relative  value  for  all  of 
the  grouped  options  could  be  used  as 
the  approximate  relative  value  for  all  of 
the  grouped  options,  in  lieu  of  using  the 
relative  value  of  one  of  the  optional 
forms  of  benefit  in  the  group  For  this 
purpose,  a  representative  relative  value 
IS  anv  relative  value  that  is  not  less  than 
the  relative  value  of  the  member  of  the 
group  of  optional  forms  of  benefit  with 
the  lowest  relative  value  and  is  not 
greater  than  the  relative  value  of  the 
member  of  that  group  with  the  highest 
relative  value  when  measured  on  a 
consistent  basis  For  example,  if  three 
optional  forms  have  relative  values  of 
87  5%,  89%,  and  91%  of  the  value  of 
the  QJSA,  all  three  optional  forms  can 
be  treated  as  having  a  relative  value  of 
approximately  90%  of  the  value  of  the 
QJSA 

The  proposed  regulations  would  also 
permit  the  disclosure  of  the  financial 
effect  and  relative  value  of  optional 
forms  of  benefit  to  be  made  in  the  form 
of  generally  applicable  information 
rather  than  inJFormation  specific  to  the 
participant,  provided  that  information 
specific  to  the  participant  regarding  the 
optional  form  of  benefit  must  be 
furnished  at  the  participants  request. 
Thus,  under  the  proposed  regulations, 
in  lieu  of  providing  a  QJSA  explanation 
that  describes  each  optional  form  that  is 
presently  available  to  the  participant, 
the  generalized  QJSA  explanation  need 
only  reflect  the  generally  available 
optional  forms  of  benefits,  along  with  a 
reference  to  where  a  participant  can 
obtain  the  information  for  any  other 
optional  forms  of  benefits  (such  as 


optional  forms  from  prior  benefit 
structures  for  limited  groups  of 
employees)  that  are  presently  available 
to  the  participant. 

With  respect  to  the  generally  available 
optional  forms  of  benefits,  in  lieu  of 
providing  a  statement  of  financial  effect 
and  relative  value  comparison  that  is 
specific  to  the  participant,  the 
generalized  QJSA  explanation  is 
permitted  to  include  a  chart  or  other 
comparable  device  showing  a  series  of 
examples  of  financial  effects  and 
relative  value  comparisons  for 
hypothetical  participants  The  examples 
in  the  chart  should  reflect  a 
representative  range  of  ages  for  the 
hypothetical  participants  and  use 
reasonable  assumptions  for  the  age  of 
the  hypothetical  participant's  spouse 
and  any  other  variable  that  affects  the 
financial  effect,  or  relative  value,  of  the 
optional  form  of  benefit.  The  chart  must 
be  accompanied  by  a  general  statement 
describing  the  effect  of  significant 
variations  between  the  assumed  ages  or 
other  variables  on  the  financial  effect  of 
eletting  the  optional  form  of  benefit  and 
the  comparison  of  the  relative  value  of 
the  optional  form  of  benefit  to  the  value 
of  the  QJSA.  A  generalized  QJSA 
explanation  that  includes  this  chart 
must  also  include  the  amount  payable  to 
the  participant  under  the  normal  form  of 
benefit,  either  at  normal  retirement  age, 
or  payable  immediately.  In  addition, 
this  chart  must  be  accompanied  by  a 
statement  that  includes  an  offer  to 
provide,  upon  the  participant's  request, 
a  statement  of  financial  effect  along  with 
a  comparison  of  relative  values  that  is 
specific  to  the  participant  for  one  or 
more  presently  available  optional  forms 
of  benefit,  and  a  description  of  how  a 
participant  may  obtain  this  additional 
information.  Thus,  with  respect  to  those 
optional  forms  of  benefit  for  which 
additional  information  is  requested,  the 
participant  must  receive  a  QJSA 
explanation  specific  to  the  participant 
that  is  based  on  the  participant's  actual 
age  and  benefit. 

The  proposed  regulations  would 
provide  rules  governing  the  actuarial 
assumptions  to  be  used  in  comparing 
the  value  of  an  optional  form  of  benefit 
to  the  QJSA  If  an  optional  form  of 
benefit  is  subject  to  the  requirements  of 
section  417(e)(3)  and  §  1.417(e)-l(d) 
(e^..  a  single-sum  distribution),  any 
comparison  of  the  value  of  the  optional 
form  of  benefit  to  the  value  of  the  QJSA 
must  be  made  using  the  applicable 
mortality  table  and  the  applicable 
interest  rate  as  defined  in  §  1.417(e)- 
1(d)(2)  and  (3)  (or,  at  the  option  of  the 
plan,  another  reasonable  interest  rate 
and  reasonable  mortality  table  used 
under  the  plan  to  calculate  the  amount 


payable  under  the  optional  form  of 
benefit).  All  other  optional  forms  of 
benefit  payable  to  the  participant  must 
be  compared  with  the  QJSA  using  a 
single  set  of  interest  rates  and  mortality 
tables  that  are  reasonable  and  that  are 
applied  uniformly  for  this  purpose  with 
respect  to  all  such  other  optional  forms 
payable  to  the  participant.  The  uniform 
interest  and  mortality  assumptions 
should  be  used  regardless  of  whether 
those  assumptions  are  actually  used  to 
determine  the  amount  of  benefit 
payments  under  any  particular  optional 
form. 

The  proposed  regulations  would  also 
require  disclosure  of  information  to  help 
a  participant  understand  the 
significance  of  a  disclosure  of  the 
relative  value  of  an  optional  form  of 
benefit.  Under  the  proposed  regulations, 
the  notice  would  be  required  to  provide 
an  explanation  of  the  concept  of  relative 
value.  Specifically,  the  notice  would  be 
required  to  explain  that  the  relative 
value  comparison  is  intended  to  allow 
the  participant  to  compare  the  total 
value  of  distributions  paid  in  different 
forms,  that  the  relative  value 
comparison  is  made  by  converting  the 
value  of  the  optional  forms  of  benefit 
currently  available  to  a  common  form 
(such  as  the  QJSA  or  single-sum 
distribution),  and  that  this  conversion 
uses  interest  and  life  expectancy 
assumptions. 

Under  the  proposed  regulations,  a 
required  numerical  comparison  of  the 
value  of  the  optional  form  of  benefit  to 
the  value  of  the  QJSA  under  the  plan 
generally  would  be  required  to  disclose 
the  interest  rate  that  is  used  to  develop 
a  required  numerical  comparison. 
However,  if  all  optional  forms  of  benefit 
are  permitted  to  be  treated  as  having 
approximately  the  same  value  after 
application  of  the  banding  rule 
described  above,  then  the  plan  would 
not  be  required  to  disclose  the  interest 
rate  used  to  develop  a  required 
numerical  comparison  to  the  QJSA  for 
optional  form  of  benefit  that  is  not 
subject  to  the  requirements  of  section 
417(e)(3).  In  addition,  the  proposed 
regulations  would  require  the  plan  to 
provide  a  general  statement  that  all 
numerical  comparisons  of  relative  value 
provided  are  based  on  average  life 
expectancies,  and  that  the  relative  value 
of  payments  ultimately  made  under  an 
annuity  optional  form  of  benefit  will 
depend  on  actual  longevity. 

Under  the  proposed  regulations,  both 
the  QPSA  explanation  and  the  QJSA 
explanation  must  be  written  in  a 
manner  calculated  to  be  understood  by 
the  average  participant.  A  plan  may 
wish  to  provide  additional  information 
beyond  the  minimum  information  that 
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would  be  required  under  these  proposed 
regulations,  in  order  to  help  an 
employee  to  evaluate  the  form  of  benefit 
that  would  be  most  desirable  under  the 
employee's  individual  circumstances. 
For  example,  the  plan  may  wish  to  add 
further  explanation  of  the  effects  of  ill 
health  or  other  factors  influencing 
expected  longevity  on  the  desirability  of 
electing  annuity  forms  of  distribution. 

The  proposed  regulations  contain 
rules  regarding  the  method  for 
providing  the  QJSA  explanation  and  the 
QPSA  explanation.  Under  the  proposed 
regulations,  these  explanations  must  be 
written  explanations.  First  class  mail  to 
the  last  known  address  of  the  party  is  an 
acceptable  delivery  method  for  a  section 
417(a)(3)  explanation.  Likewise,  hand 
delivery  is  acceptable.  However,  the 
posting  of  the  explanation  is  not 
considered  provision  of  the  section 
417(a}(3)  explanation. 

These  proposed  regulations  do  not 
address  the  extent  to  which  the  QJSA 
explanation  or  the  QPSA  explanation 
can  be  provided  through  electronic 
media.  The  IRS  and  the  Treasury 
Department  are  considering  the  extent 
to  which  the  QJSA  explanation  and  the 
QPSA  explanation,  as  well  as  other 
notices  under  the  various  Internal 
Revenue  Code  requirements  relating  to 
qualified  retirement  plans,  can  be 
provided  electronically,  taking  into 
accoimt  the  effect  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (ESIGN),  Public  Law 
106-229,  114  Stat.  464  (2000).  The  IRS 
and  the  Treasury  Department  anticipate 
issuing  proposed  regulations  regarding 
these  issues,  and  invite  comments  on 
these  issues. 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
applicable  to  QJSA  explanations  with 
respect  to  distributions  with  annuity 
starting  dates  on  or  after  January  1 , 
2004,  and  to  QPSA  explanations 
provided  on  or  after  January  1,  2004. 

Special  Analjrses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  qualified  retirement  plans  of  small 
businesses  typically  commence 
distribution  of  benefits  to  few,  if  any, 
plan  participants  in  any  given  year  and, 
similarly,  only  offer  elections  to  waive 
a  QPSA  to  few,  if  any,  participants  in 


any  given  year.  Thus,  the  collection  of 
information  in  these  regulations  will 
only  have  a  minimal  economic  impact 
on  most  small  entities.  Therefore,  an 
analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  written 
comments  (preferably  a  signed  original 
and  eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  Alternatively, 
taxpayers  may  submit  comments 
electronically  to  the  IRS  Internet  site  at 
http://www.irs.gov/regs.  All  comments 
will  be  available  for  public  inspection 
and  copying.  The  IRS  and  Treasury 
request  comments  on  the  clarity  of  the 
proposed  rules  and  how  they  may  be 
made  easier  to  understand  or  to 
implement. 

A  public  hearing  has  been  scheduled 
for  January  14,  2002,  at  10  a.m.  in  room 
4718  of  the  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW., 
Washington,  DC.  All  visitors  must 
present  photo  identification  to  enter  the 
building.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts  at  the 
Constitution  Avenue  entrance.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
January  2,  2002.  A  period  of  10  minutes 
will  be  cdlotted  to  each  person  for 
making  conunents.  An  agenda  showing 
the  scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Linda  S.  F. 
Marshall  of  the  Office  of  the  Division 
Counsel/ Associate  Chief  Counsel  (Tax 
Exempt  and  Government  Entities). 
However,  other  personnel  from  the  IRS 


and  Treasury  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1986 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  L'.S.C.  780.5  *    *    * 

Par.  2.  Paragraph  (c)(3)  of  §  1.401(a)- 
11  is  revised  to  read  as  follows: 

§  1 .401  (a)-1 1    Qualified  joint  and  survivor 
annuities. 

***** 

(c)*   *   * 

(3)  Information  to  be  provided  by 
plan.  For  rules  regarding  the 
information  required  to  be  provided 
with  respect  to  the  election  to  waive  a 
QJSA  or  a  QPSA,  see  §  1.417(a)(3)-l. 
***** 

Par.  3.  A-36  of  §  1.401(a)-20  is 
revised  to  read  as  follows: 

§  1 .401(a>-20    Requirements  of  qualified 
joint  and  survivor  annuity  and  qualified 
preretirement  survivor  annuity. 

***** 

A-36.  For  rules  regarding  the 
explanation  of  QPSAs  and  QJSAs 
required  under  section  417(a)(3).  see 
§1.417{a)(3)-l. 

***** 

Par.  4.  Section  1.417(a)(3)-l  is  added 
to  read  as  follows: 

§  1 .41 7(aK3>-1     Required  explanation  of 
qualified  joint  and  survivor  annuity  and 
qualified  preretirement  survivor  annuity. 

(a)  Written  explanation  requirement — 
(1)  General  rule.  A  plan  meets  the 
survivor  annuity  requirements  of 
section  401(a)(ll)  only  if  the  plan  meets 
the  requirements  of  section  417(a)(3) 
and  this  section  regarding  the  written 
explanation  required  to  be  provided  a 
participant  with  respect  to  a  QJSA  or  a 
QPSA.  A  written  explanation  required 
to  be  provided  to  a  participant  with 
respect  to  either  a  QJSA  or  a  QPSA 
under  section  417(a)(3)  and  this  section 
is  referred  to  in  this  section  as  a  section 
417(a)(3)  explanation.  See  §  1.401(a)-20. 
Q&A-37,  for  exceptions  to  the  written 
explanation  requirement  in  the  case  of 
a  fully  subsidized  QPSA  or  QJSA,  and 
§  1.401(a)-20.  Q&A-38.  for  the 
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definition  of  a  fullv  subsidizorj  QPSA  or 
QJSA 

(2)  Time  ior  providing  section 
417la)l3}  explanation— [i]  QJSA 
explanation.  See  «j  1.417(e)-l(b)(3)(ii) 
for  rules  governing  the  timing  of  the 
QJSA  explanation 

(ii)  QPSA  explanation  See  *?  1  4()l(a)- 
20,  Q&A-35,  for  rules  governing  the 
timing  of  the  QPSA  explanation. 

(3)  Required  method  for  pmvidinsi 
section  417lall3l  explanation  A  section 
417(a)(3)  explanation  must  be  a  written 
explanation.  First  class  mail  to  the  last 
known  address  of  the  participant  is  an 
acceptable  delivery  method  for  a  section 
417(a)(3)  explanation.  Likewise,  hand 
deliverv  is  acceptable.  However,  the 
posting  of  the  explanation  is  not 
considered  provision  of  the  section 
417(a)(3)  explanation. 

(4)  i'nderstandahility  A  section 
417(a)(3)  explanation  must  be  written  in 
a  manner  calculated  to  be  understood  by 
the  average  participant. 

(b)  Required  content  of  section 
417lall3l  explanation — (1)  Content  of 
QPSA  explanation  The  QPSA 
explanation  must  contain  a  general 
description  of  the  QPSA,  the 
circumstances  under  which  it  will  be 
paid  if  elected,  the  availability  of  the 
election  of  the  QPSA.  and,  except  as 
provided  in  paragraph  (d)(3)  of  this 
section,  a  description  of  the  financial 
effect  of  the  election  of  the  QPSA  on  the 
participant's  benefits  [i.e..  an  estimate  of 
the  reduction  to  the  participant's 
estimated  normal  retirement  benefit  that 
would  result  from  an  election  of  the 
QPSA) 

(2)  Content  of  QJSA  explanation.  The 
QJS.A  explanation  must  satisfy-  either 
paragraph  (c)  or  paragraph  (d)  of  this 
section  Under  paragraph  (c)  of  this 
section,  the  QJSA  explanation  must 
contain  certain  specific  information 
relating  to  the  benefits  available  under 
the  plan  to  the  particular  participant 
.Mtematively.  under  paragraph  (d)  of 
this  section,  the  QJSA  explanation  can 
contain  generally  applicable 
information  in  lieu  of  specific 
participant  information,  provided  that 
the  participant  has  the  right  to  request 
additional  information  regarding  the 
participants  benefits  under  the  plan 

(c)  Participant-specific  information 
required  to  be  provided — ( 1 )  In  general 
A  QJSA  explanation  satisfies  this 
paragraph  (r )  if  it  provides  the  following 
information  with  respect  to  each  of  the 
optional  forms  of  benefit  presently 
available  to  the  participant — 

(i)  A  description  of  tne  optional  form 
of  benefit; 

(ii)  A  description  of  the  eligibility 
conditions  for  the  optional  form  of 
benefit; 


(iii)  A  description  of  the  Tinancial 
effect  of  electing  the  optional  form  of 
benefit  (i.e..  the  amount  payable  under 
the  form  of  benefit); 

(iv)  In  the  case  of  a  defined  benefit 
plan,  a  description  of  the  relative  value 
of  the  optional  form  of  benefit  compared 
to  the  value  of  the  QJSA.  in  the  manner 
described  in  paragraph  (c)(2)  of  this 
section;  and 

(v)  A  description  of  any  other  material 
features  of  the  optional  form  of  benefit. 

(2)  Requirement  for  numerical 
comparison  of  relative  values — (i)  In 
general.  The  description  of  the  relative 
value  of  an  optional  form  of  benefit 
compared  to  the  value  of  the  QJSA 
under  paragraph  ((:)(l)(iv)  of  this  section 
must  be  expressed  to  the  participant  in 
a  manner  that  provides  a  meaningful 
comparison  of  the  relative  economic 
values  of  the  two  forms  of  benefit 
without  the  participant  having  to  make 
calculations  using  interest  or  mortality 
assumptions.  Thus,  in  performing  the 
calculations  necessary  to  make  this 
comparison,  the  benefits  under  one  or 
both  optional  forms  of  benefit  must  be 
converted,  taking  into  account  the  time 
value  of  monev  and  life  expectancies,  so 
that  the  values  of  both  optional  forms  of 
benefit  are  expressed  in  the  same  form. 
For  example,  such  a  comparison  may  be 
expressecf  to  the  participant  using  any  of 
the  following  techniques — 

(A)  Expressing  the  actuarial  present 
value  of  the  optional  form  of  benefit  as 
a  percentage  or  factor  of  the  actuarial 
present  value  of  the  QJSA; 

(B)  Stating  the  amount  of  the  annuity 
that  is  the  actuarial  equivalent  of  the 
optional  form  of  benefit  and  that  is 
pavable  at  the  same  time  and  under  the 
same  conditions  as  the  QJSA;  or 

(C)  Stating  the  actuarial  present  value 
of  both  the  optional  form  of  benefit  and 
the  QJSA 

(ii)  Simplified  presentations 
permitted — (A)  Grouping  of  certain 
optional  forms  Two  or  more  optional 
forms  of  benefit  that  have  approximately 
the  same  value  may  be  grouped  for 
purposes  of  a  required  numerical 
I  omparison  described  in  this  paragraph 
(c)(2).  For  this  purpose,  two  or  more 
optional  forms  of  benefit  have 
approximatelv  the  same  value  if  those 
optional  forms  of  benefit  vary  in  relative 
value  in  comparison  to  the  value  of  the 
QJSA  bv  .5  percentage  points  or  less 
when  the  relative  value  comparison  is 
made  bv  expressing  the  actuarial 
present  value  of  each  of  those  optional 
forms  of  benefit  as  a  percentage  of  the 
actuarial  present  value  of  the  QJSA.  For 
such  a  group  of  optional  forms  of 
benefit,  the  requirement  relating  to 
disclosing  the  relative  value  of  each 
optional  form  of  benefit  compared  to  the 


value  of  the  QJSA  can  be  satisfied  by 
disclosing  the  relative  value  of  any  one 
of  the  optional  forms  in  the  group 
compared  to  the  value  of  the  QJSA,  and 
disclosing  that  the  other  optional  forms 
of  benefit  in  the  group  are  of 
approximately  the  same  value.  If  a 
single-sum  distribution  is  included  in 
such  a  group  of  optional  forms  of 
benefit,  the  single-sum  distribution 
must  be  the  distribution  form  that  is 
used  for  purposes  of  this  comparison.  In 
addition,  the  relative  value  of  all 
optional  forms  of  benefit  that  have  an 
actuarial  present  value  that  is  at  least 
95°»  of  the  actuarial  present  value  of  the 
QJSA  is  permitted  to  be  described  by 
stating  that  those  optional  forms  of 
benefit  are  approximately  equal  in  value 
to  the  QJSA,  or  that  all  of  those  forms 
of  benefit  and  the  QJSA  are 
approximately  equal  in  value. 

(B)  Representative  relative  value  for 
grouped  optional  forms.  If,  in 
accordance  with  paragraph  (c)(2)(ii)(A) 
of  this  section,  two  or  more  optional 
forms  of  benefits  are  grouped,  the 
relative  values  for  all  of  the  optional 
forms  of  benefit  in  the  group  can  be 
stated  using  a  representative  relative 
value  as  the  approximate  relative  value 
for  the  entire  group.  For  this  purpose,  a 
representative  relative  value  is  any 
relative  value  that  is  not  less  than  the 
relative  value  of  the  member  of  the 
group  of  optional  forms  of  benefit  with 
the  lowest  relative  value  and  is  not 
greater  than  the  relative  value  of  the 
member  of  that  group  with  the  highest 
relative  value  when  measured  on  a 
consistent  basis.  For  example,  if  three 
optional  forms  have  relative  values  of 
87,5%,  89%,  and  91%  of  the  value  of 
the  QJSA,  all  three  optional  forms  can 
be  treated  as  having  a  relative  value  of 
approximately  90%  of  the  value  of  the 
QJSA.  As  required  under  paragraph 
(c)(2)(ii)(A)  of  this  section,  if  a  single- 
sum  distribution  is  included  in  the 
group  of  optional  forms  of  benefit,  the 
90%  relative  factor  of  the  value  of  the 
QJSA  must  be  disclosed  as  the 
approximate  relative  value  of  the  single 
sum,  and  the  other  forms  can  be 
described  as  having  the  same 
approximate  value  as  the  single  sum. 

(iii)  Actuarial  assumptions  used  to 
determine  relative  values.  For  the 
purpose  of  providing  a  numerical 
comparison  of  the  value  of  an  optional 
form  of  benefit  to  the  value  of  the 
immediately  commencing  QJSA.  the 
following  rules  applv — 

(A)  If  an  optional  form  of  benefit  is 
subject  to  the  requirements  of  section 
417(e)(3)  and  §  1.417(e)-l(d).  any 
comparison  of  the  value  of  the  optional 
form  of  benefit  to  the  value  of  the  QJSA 
must  be  made  using  the  applicable 
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mortality  table  and  the  applicable 
interest  rate  as  defined  in  §  1.417(e)- 
1(d)(2)  and  (3)  (or,  at  the  option  of  the 
plan,  another  reasonable  interest  rate 
and  reasonable  mortality  table  used 
under  the  plan  to  calculate  the  amount 
payable  under  the  optional  form  of 
benefit);  and 

(B)  All  other  optional  forms  of  benefit 
payable  to  the  participant  must  be 
compared  with  the  QJSA  using  a  single 
set  of  interest  and  mortality 
assumptions  that  are  reasonable  and 
that  are  applied  uniformly  with  respect 
to  all  such  optional  forms  payable  to  the 
participant  (regardless  of  whether  those 
assumptions  are  actually  used  under  the 
plan  for  piuposes  of  determining  benefit 
payments). 

(iv)  Required  disclosure  of 
assumptions — (A)  Explanation  of 
concept  of  relative  value.  The  notice 
must  provide  an  explanation  of  the 
concept  of  relative  value, 
communicating  that  the  relative  value 
comparison  is  intended  to  allow  the 
participant  to  compare  the  total  value  of 
distributions  paid  in  different  forms, 
that  the  relative  value  comparison  is 
made  by  converting  the  value  of  the 
optional  forms  of  benefit  presently 
available  to  a  common  form  (such  as  the 
QJSA  or  a  single-sum  distribution),  and 
that  this  conversion  uses  interest  and 
life  expectancy  assumptions.  The 
explcmation  of  relative  value  must 
include  a  general  statement  that  all 
comparisons  provided  are  based  on 
average  life  expectancies,  and  that  the 
relative  value  of  payments  ultimately 
made  under  an  aimuity  optional  form  of 
benefit  will  depend  on  actual  longevity, 

(B)  Disclosure  of  interest  assumptions. 
A  required  numerical  comparison  of  the 
value  of  the  optional  form  of  benefit  to 
the  value  of  the  QJSA  imder  the  plan  is 
required  to  disclose  the  interest  rate  that 
is  used  to  develop  the  comparison.  If  all 
optional  forms  of  benefit  are  permitted 
to  be  grouped  under  paragraph 
(c)(2)(ii)(A)  of  this  section,  then  the 
requirement  of  this  paragraph 
(c){2)(iv)(B)  does  not  apply  for  any 
optional  form  of  benefit  not  subject  to 
the  requirements  of  section  417(e)(3) 
and  §  1.41 7(e)-l(d)(3), 

(3)  Permitted  estimates  of  financial 
effect  and  relative  value — (i)  General 
rule.  For  purposes  of  providing  a 
description  of  the  financial  effect  of  the 
distribution  forms  available  to  a 
participant  as  required  under  paragraph 
(c)(l)(iii)  of  this  section,  and  for 
purposes  of  providing  a  description  of 
the  relative  value  of  an  optional  form  of 
benefit  compared  to  the  value  of  the 
QJSA  for  a  participant  as  required  imder 
paragraph  (c)(l)(iv)  of  this  section,  the 
plan  is  permitted  to  provide  reasonable 


estimates  (e.g.,  estimates  based  on  data 
as  of  an  earlier  date  than  the  annuity 
starting  date,  a  reasonable  assumption 
for  the  age  of  the  participant's  spouse, 
or,  in  the  case  ofa  defined  contribution 
plan,  reasonable  estimates  of  amounts 
that  would  be  payable  under  a 
purchased  annuity  contract),  including 
reasonable  estimates  of  the  applicable 
interest  rate  under  section  417(e)(3). 

(ii)  Right  to  more  precise  calculation. 
If  a  QJSA  notice  uses  a  reasonable 
estimate  under  paragraph  (c)(3)(i)  of  this 
section,  the  QJSA  explanation  must 
identify  the  estimate  and  explain  that 
the  plan  will,  upon  the  request  of  the 
participant,  provide  a  more  precise 
calculation  and  the  plan  must  provide 
the  participant  with  a  more  precise 
calculation  if  so  requested.  Thus,  for 
example,  if  a  plaui  provides  an  estimate 
of  the  amount  of  the  QJSA  that  is  based 
on  a  reasonable  assumption  concerning 
the  age  of  the  participant's  spouse,  the 
participant  can  request  a  calculation 
that  takes  into  account  the  actual  age  of 
the  spouse,  as  provided  by  the 
participant, 

(iii)  Revision  of  prior  information.  If  a 
more  precise  calculation  described  in 
paragraph  (c)(3)(ii)  of  this  section 
materially  changes  the  relative  value  of 
an  optional  form  compared  to  the  value 
of  the  QJSA,  the  revised  relative  value 
of  that  optional  form  must  be  disclosed, 
regardless  of  whether  the  financial  effect 
of  selecting  the  optional  form  is  affected 
by  the  more  precise  calculation. 

(4)  Special  rules  for  disclosure  of 
financial  effect  for  defined  contribution 
plans.  For  a  written  explanation 
provided  by  a  defined  contribution 
plan,  a  description  of  financial  effect 
required  by  paragraph  (c)(l)(iii)  of  this 
section  with  respect  to  an  annuity  form 
of  benefit  must  include  a  statement  that 
the  annuity  will  be  provided  by 
purchasing  an  annuity  contract  from  an 
insurance  company  with  the 
participant's  account  balance  under  the 
plan.  If  the  description  of  the  fiucmcial 
effect  of  the  optional  form  of  benefit  is 
provided  using  estimates  rather  than  by 
assuring  that  an  insurer  is  able  to 
provide  the  amount  disclosed  to  the 
participant,  the  WTitten  explanation 
must  also  disclose  this  fact, 

(d)  Substitution  of  generally 
applicable  information  for  participant 
information  in  the  section  417fa)t3) 
explanation — (1)  Forms  of  benefit 
available.  In  lieu  of  providing  the 
information  required  under  paragraphs 
(c)(l)(i)  through  (v)  of  this  section  for 
each  optional  form  of  benefit  presently 
available  to  the  participant  as  described 
in  paragraph  (c)  of  this  section,  the 
QJSA  explanation  may  contain  the 
information  required  under  paragraphs 


(c)(l)(i)  through  (v)  of  this  section  for 
the  QJSA  and  each  other  optional  form 
of  benefit  generally  available  under  the 
plan,  along  with  a  reference  to  where  a 
participant  may  readily  obtain  the 
information  required  under  paragraphs 
(c)(l)(i)  through  (v)  of  this  section  for 
any  other  optional  forms  of  benefit  that 
are  presently  available  to  the 
participant. 

(2)  Financial  effect  and  comparison  of 
relative  values — (i)  General  rule.  In  lieu 
of  providing  a  statement  of  the  financial 
effect  of  electing  an  optional  form  of 
benefit  as  required  under  paragraph 
(c)(l)(iii)  of  this  section,  or  a 
comparison  of  relative  values  as 
required  under  paragraph  (c)(l)(iv)  of 
this  section,  based  on  the  actual  age  and 
benefit  of  the  participant,  the  QJS.^ 
explanation  is  permitted  to  include  a 
chart  (or  other  comparable  device) 
showing  the  financial  effect  and  relative 
value  of  optional  forms  of  benefit  in  a 
series  of  examples  specifying  the 
amount  of  the  optional  form  of  benefit 
payable  to  a  hypothetical  participant  at 
a  representative  range  of  ages  and  the 
comparison  of  relative  values  at  those 
same  representative  ages.  Each  example 
in  this  chart  must  show  the  financial 
effect  of  electing  the  optional  form  of 
benefit  pursuant  to  the  rules  of 
paragraph  (c)(l)(iii)  of  this  section,  and 
a  comparison  of  the  relative  value  of  the 
optional  form  of  benefit  to  the  value  of 
the  QJSA  pursuant  to  the  rules  of 
paragraph  {c)(2)  of  this  section,  using 
reasonable  assumptions  for  the  age  of 
the  hypothetical  participant's  spouse 
and  any  other  variables  that  affect  the 
financial  effect,  or  relative  value,  of  the 
optional  form  of  benefit.  The 
requirement  to  show  the  financial  effect 
of  electing  an  optional  form  can  be 
satisfied  through  the  use  of  other 
methods  [e.g..  expressing  the  amount  of 
the  optional  form  as  a  percentage  or  a 
factor  of  the  amount  payable  under  the 
normal  form  of  benefit),  provided  that 
the  method  provides  sufficient 
information  so  that  a  participant  can 
determine  the  amount  of  benefits 
payable  in  the  optional  form.  The  chart 
or  other  comparable  device  must  be 
accompanied  by  the  disclosures 
described  in  paragraph  (c)(2)(iv)  of  this 
section  explaining  the  concept  of 
relative  value  and  disclosing  certain 
interest  assumptions.  In  addition,  the 
chart  or  other  comparable  device  must 
be  accompanied  bv  a  general  statement 
describing  the  effect  of  significant 
variations  between  the  assumed  ages  or 
other  variables  on  the  financial  effect  of 
electing  the  optional  form  of  benefit  and 
the  comparison  of  the  relative  value  of 
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ill)  Actucl  bt-nefit  must  hf  diatloaed. 
The  generalized  notice  described  in  this 
paragraph  (d)(2)  will  satisf\'  the 
requirements  of  paragraph  (b)(2)  of  this 
section  onlv  if  the  notice  includes  either 
the  amount  payable  to  the  participant 
under  the  normal  form  of  benefit  or  the 
amount  pavable  to  the  participant  under     with  respect  to  those  optional  forms  of 


informatinn  required  under  paragraphs 

(c)(l)(i)  through  (v)  of  this  section  for 
one  or  more  presentlv  available  optional 
forms  (including  a  request  for  all 
optional  forms  presently  available  to  the 
participant),  the  plan  must  furnish  the 
information  required  under  paragraphs 
(cj(l)(i)  through  (v)  of  this  section  with 
respect  to  those  optional  forms.  Thus. 


the  normal  form  of  benefit  adjusted  for 
immediate  commencement   For  thi> 
purpose,  the  normal  form  of  benefit  is 
the  form  under  which  pavments  due  to 
the  partii  ipant  under  the  plan  are 
expressed  under  the  pilan,  prior  to 
adjustments  for  form  of  benefit.  For 
example,  assuming  that  a  plan's  benefit 
accrual  formula  is  expressed  as  a 
straight  life  annuitv.  the  generalized 
notice  must  provide  the  amount  of 
either  the  straight  life  annuitv 
commencing  at  normal  retirement  age  or 
the  straight  life  annuity  commencing 
immediately 

nil)  Ability  to  request  additional 
information  The  generalized  notice 
described  in  this  paragraph  (d)(2)  must 
be  accompanied  by  a  statement  that 
includes  an  offer  to  provide,  upon  the 
participant's  request,  a  statement  of 
financial  effect  and  a  comparison  of 
relative  values  that  i-.  spec  ifii  to  the 
participant  for  any  presently  available' 
optional  form  of  benefit,  and  a 
description  of  how  a  partii  ipant  rna\ 
obtain  this  additional  information. 

(3)  Financial  effect  of  QPSA  election. 
In  lieu  of  providing  a  specific 
description  of  the  financial  effect  of  the 
QPS.A  election,  the  QPSA  explanation 
mav  provide  a  general  description  of  the 
financial  effect  of  the  election.  Thus,  for 
example,  the  description  can  be  in  the 
form  of  a  chart  showing  the  reductnm  to 
a  hvpothetical  participants  normal 
retirement  benefit  at  a  representative 
range  of  participant  ages  as  a  result  of 
the  QPS.A  election  (using  a  reasonable 
assumption  for  the  age  of  the 
hvpothetical  participant's  spouse 
relative  to  the  age  of  the  h\pothetii  al 
participant),  in  addition,  this  chart  must 
be  accompanied  by  a  statement  that 
includes  an  offer  to  provide,  upon  the 
participant's  request,  an  estimate  of  the 
reduction  to  the  participant's  estimated 
normal  retirement  benefit,  and  a 
description  of  how  a  participant  mav 
obtain  this  additional  information 

14)  Additional  information  required  to 
be  furnished  at  the  participant'^ 
request — (i)  Explanation  at  QJSA   If,  as 
permitted  under  paragraphs  (d)(1)  and 
(2)  of  this  section,  the  content  of  a  QJSA 
explanation  does  not  include  all  the 
items  described  in  paragraph  (c)  of  this 
section,  then,  upon  a  timely  rtHjuest         * 
from  the  participant  for  any  of  the 


benefit,  the  participant  must  receive  a 
ms.\  explanation  specific  to  the 
participant  that  is  based  on  the 
participant's  actual  age  and  benefit.  In 
addition,  the  plan  must  comply  with 
paragraph  (cl(3)(iii)  of  this  section. 

(ii)  Explanation  of  QPSA.  If,  as 
permitted  under  paragraph  (d)(3)  of  this 
se(  tion.  the  content  of  a  QP.SA 
explanation  does  not  include  all  the 
items  described  in  paragraph  (b)(1)  of 
this  section,  then,  upon  a  timely  request 
from  the  participant  for  an  estimate  of 
the  reduction  to  the  participant's 
estimated  normal  retirement  benefit  that 
would  result  from  a  QPSA  election,  the 
plan  must  furnish  such  an  estimate. 

(e)  E.xamples  The  following  examples 
illustrate  the  application  of  this  section. 
Solelv  for  purpo.ses  of  these  examples, 
the  applicable  interest  rate  that  applies 
to  anv  distribution  that  is  subject  to  the 
rules  of  section  417(e)(3)  is  assumed  to 
be  5'  -■%.  and  the  applicable  mortality 
table  under  section  417(e)(3)  and 
i:}  1  417(e)-l(d)(2)  is  assumed  to  be  the 
table  that  applies  as  of  lanuary  1.  2003. 
In  addition,  solelv  for  purposes  of  these 
examples,  assume  that  a  plan  which 
determines  actuarial  equivalence  using 
6%  interest  and  the  applicable  mortality 
table  under  section  417(e)(3)  and 
t)  1.417(e)-l(d)(2)  that  applies  as  of 
lanuarv  1.  199.5.  is  using  reasonable 
actuarial  assumptions.  The  examples  are 
as  follows: 

E.\ample  1.  (i)  Participant  M  participates  in 
Plan  A.  a  qualified  defined  benefit  plan. 
Under  Plan  .\.  the  QJS.A  is  a  joint  and  100% 
survivor  annuity,  which  is  actuariall\ 
equivalent  to  the  single  life-  annuitv 
determined  using  6%  intfresi  and  the  section 
417(e)(3)  applicable  mortalilv  table  that 
applies  as  of  lanuary  1,  1995.  On  lanuarv  1. 
.1004.  .VI  will  terminate  employment  at  age 
.T.T  When  M  terminates  emplovment.  .M  will 
be  eligible  lo  elect  an  unreduced  earlv 
retirement  benefit,  pavable  as  either  a  life 
annuity  or  the  QJS.'X.  M  will  also  be  eligible 
to  elect  a  single-sum  distrihutiun  t'c|iial  In  the 
actuarial  present  value  ul  I  he  single  lite 
annuitv  pavable  at  normal  retirement  age  (age 
bS),  determined  using  the  applicable 
mortality  table  and  the  applicable  interest 
rate  under  st-ction  417(e)(3). 

(li)  Parti(  ipant  M  is  provided  with  a  QJS.A 
explanation  that  desi  ribes  the  single  life 
annuitv  .  the  QjSA.  and  single-sum 
.distribution  option  under  the  plan,  and  anv 
eligibility  conditions  associated  with  these 
options.  The  explanation  indicates  that,  if 


Participant  M  commenced  benefits  at  age  55 
and  had  a  spouse  age  55.  the  monthly  benefit 
under  an  immediatelv  c  ommencing  single 
life  annuitv  is  Sil.OOO,  the  nionthlv  benefit 
under  the  QIS.\  is  estimated  to  be  89.96%  of 
ihe  nionthU  l)enent  under  the  immediately 
{(unnuMK  iiig  single  life  annuitv  or  .S2.699. 
and  the  single  sum  is  estimated  to  be  74.7fi45 
limes  tile  monthlv  benefit  under  the 
immediately  comnienc  ing  single  lite  annuitv 
orS224.29.3. 

(iii)  The  QJS.-X  explanation  indicates  that 
the  single  life  annuity  and  the  QIS.A  are  of 
approxiinateiv  the  same  value,  but  that  the 
siiigle-siini  option  is  equivalent  in  value  to  a 
ms.\  of  SI. 215.  (This  amount  is  45"..  of  the 
v.iliie  of  the  QIS.-\  at  age  55  (,S1.215  divided 
hv  89.9(1%  of  S3. 000  ecjuals  45".,).)  The 
explanation  states  thai  the  relativt;  value 
(  oinparison  converts  the  value  of  the  single 
life  annuitv  and  the  single-sum  options  to  the 
value  of  eac  h  if  paid  in  the  form  of  the  QjSA 
and  that  this  conversion  uses  interest  and  life 
expec  tanc  V  assumptions.  The  explanation 
spe(  ifies  that  the  c  alculalions  relating  to  the 
single-sum  distribution  were  prepared  using 
5.5"'n  interest  and  average  life  expectancy, 
that  the  other  (  ale  ulations  were  prepared 
using  a  fi%  interest  rate  and  that  the  relative 
value  of  ac  lual  annuity  payments  for  an 
individual  can  v  ary  depending  on  how  long 
the  individual  and  spouse  live.  The 
explanation  notes  that  the  c  alculation  of  the 
mS.\  assumed  that  the  spouse  was  age  55. 
that  the  amount  of  the  QJSA  will  depend  on 
the  actual  age  of  the  spouse  (for  example, 
annuitv  pavments  will  be  significantly  lower 
if  the  spouse  is  significantiv  younger  than  the 
partii  ipant).  and  that  the  amount  of  the 
single-sum  payment  will  depend  on  the 
interest  rales  that  apply  when  the  participant 
actuallv  takes  a  distribution  The  explanation 
also  includes  an  offer  to  provide  a  more 
precise  calculation  to  the  participant  taking 
into  account  Ihe  spouse's  actual  age. 

(i\  )  Partic:ipant  M  requests  a  more  precise 
calculation  of  the  financial  effect  of  choosing 
.1  Q)S,\,  taking  into  the  actual  age  of 
Participant  Ms  spouse.  Based  on  the  fact  that 
M's  spouse  is  age  50.  Plan  \  determines  that 
the  monthly  pavments  under  the  QJSA  are 
87  62%  of  the  monthly  payments  under  the 
single  life  annuitv.  or  S2.628.H0  per  month, 
and  provides  this  information  to  .M.  Plan  .^ 
is  not  required  lo  provide  an  updated 
calculation  of  the  relative  value  of  the  single 
sum  btjc:ause  the  value  of  single  sum 
continues  to  be  45"o  of  the  value  of  the  QJS.A. 

Example  2.  [\]  The  fac:ls  are  the  same  as  in 
Example  1.  except  that  under  Plan  A.  the 
smgle-sum  distribution  is  determined  as  the 
actuarial  present  value  of  the  immediately 
commencing  single  life  annuity.  In  addition. 
Plan  A  provides  a  joint  and  75%  survivor 
annuitv  that  is  reduc:ed  from  the  single  life 
annuity  and  that  is  the  QJS.A  under  Plan  A. 
For  purposes  of  determining  the  amount  of 
the  Q|S.\.  the  reduction  is  onlv  half  of  the 
reduition  that  would  normally  apply  under 
the  actuarial  assumptions  specified  in  Plan  A 
for  determining  actuarial  equivalence  of 
optional  forms. 

(ii)  In  lieu  of  providing  information 
specific  to  Participant  M  in  the  QIS.\  notice 
as  set  forth  in  paragraph  (c  )  of  this  section. 
Plan  A  satisfies  the  QJSA  explanation 
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requirement  in  accordance  with  paragraph 
(d)(2)  of  this  section  by  providing  M  with  a 
statement  that  M's  monthly  benefit  under  an 
immediately  commencing  single  life  annuity 
(which  is  the  normal  form  of  benefit  under 
Plan  A.  adjusted  for  immediate 


commencement)  is  S3.000.  along  with  the 
following  chart  showing  the  financ:ial  effee  t 
and  the  relative  value  of  the  optional  forms 
of  benefit  c  ompared  lo  the  QJS.-\  for  a 
hvpothetical  participant  with  a  SI. 000 
benefit  and  a  spouse  who  is  three  years 


vounger  than  the  partic  ipant   For  eai  h 
optional  form  generalh  available  under  the 
plan,  the  chart  shows  the  financ  ial  etfecl  and 
the  relative  value,  using  the  grouping  rules  of 
paragraph  (i  )(2)(ii)  ot  this  sei:lion.  Separate 
(harts  are  |)rov  ided  for  ages  55.  60,  and  65. 


Optional  fomn 


Amount  ot  distribution  per  SI. 000  of  imme- 
diate single  life  annuity 


Relative  value 


Age  55  Commencement; 

Life  Annuity  SI. 000  per  month Approximately 

QJSA  (joint  and  75%  survivor  annuity)  $956  per  month  n/a 

Joint  and  100%  sun/ivor  annuity $886  per  month Approximately 

Lumpsum  '  $165,959  Approximately 

Age  60  Commencement; 

Life  Annuity  $1 ,000  per  month Approximately 

QJSA  Ooint  and  75%  survivor  annuity)  $945  per  month  n/a 

Joint  and  100%  survivor  annuity  $859  per  month  Approximately 

Lumpsum  $151,691   Approximately 

Age  65  Commencement; 

Life  Annuity  $1,000  per  month Approximately 

QJSA  (joint  and  75%  survivor  annuity)  $932  per  month n/a. 

Joint  and  100%  survivor  annuity $828  per  month Approximately 

Lumpsum  $135,759  Approximately 


the  same  value  as  the  OJSA 

the  same  value  as  the  QJSA. 
the  same  value  as  the  QJSA. 

94"'o  of  the  value  of  the  QJSA 

94°c  of  the  value  of  the  QJSA 
the  same  value  as  the  QJSA 

93°o  of  the  value  of  the  QJSA. 

93°o  of  the  value  of  the  QJSA. 
93°c  of  the  value  of  the  QJSA 


(iii)  The  chart  disclosing  the  financial 
effect  and  relative  value  of  the  optional  forms 
specifies  that  the  calculations  were  prepared 
assuming  that  the  spouse  is  three  years 
younger  than  the  participant,  that  the 
calculations  relating  to  the  single-sum 
distribution  were  prepared  using  5.5% 
interest  and  average  life  expectanc;y.  that  the 
other  calculations  were  prepared  using  a  6"u 
interest  rate,  and  that  the  relative  value  of 
ac:tual  pavments  for  an  individual  can  vary 
depenciing  on  how  long  the  individual  and 
spouse  live.  The  explanation  states  that  the 
relative  value  comparison  converts  the  QjS,\. 
Ihe  single  life  annuity,  the  joint  and  100% 
survivor  annuity,  ami  the  single-sum  options 
to  an  equivalent  present  value  and  that  this 
conversion  uses  interest  and  life  expectancy 
assumptions.  The  explanation  notes  that  the 
(  alculation  of  the  QJSA  depends  on  the 
actual  age  of  the  spouse  (for  example, 
annuity  payments  will  be  significantly  lower 
if  the  spouse  is  significantly  younger  than  the 
partic:ipant).  and  that  the  amount  of  the 
single-sum  payment  will  depend  on  the 
interest  rates  that  apply  when  the  participant 
actuallv  takes  a  distribution.  The  explanation 
also  includes  an  offer  to  provide  a  calculation 
specific  to  the  participant  upon  request. 

(iv)  Participant  M  requests  information 
regarding  the  amounts  payable  under  the 
QJS.^.  the  joint  and  100%  survivor  annuity, 
and  the  single  sum. 

(v)  Based  on  the  information  about  the  age 
of  Participant  M's  spouse.  Plan  A  determines 
that  Ms  QJSA  is  S2.856.30  per  month,  the 
joint  and  100%  survivor  annuity  is  S2.628.60 
per  month,  and  the  single  sum  is  5497,876. 
The  actuarial  present  value  of  the  QJSA 
(determined  using  the  5.5%  interest  and  the 
section  417(e)(3)  applicable  mortality  table, 
the  actuarial  assumptions  required  under 
section  417)  is  $525,091.  Accordingly,  the 
value  of  the  single-sum  distribution  available 
to  M  at  January  1,  2004.  is  94.8%  of  the 
actuarial  present  value  of  the  QJSA.  In 
addition,  the  actuarial  present  value  of  the 
life  annuity  and  the  100%  joint  and  survivor 


annuitv  are  95.0%  of  the  actuarial  present 
value  of  the  QISA. 

(vi)  Plan  .A  provides  .M  with  a  QJS.^ 
explanation  that  incorporates  these  more 
precise  calculations  ot  the  financial  effect 
and  relative  value  of  the  optional  lorms  tor 
which  M  requested  information. 

(f)  Effective  date.  This  section  applies 
to  QJSA  explanations  provided  with 
respect  to  distributions  with  annuity 
starting  dates  on  or  after  January  1. 
2004.  and  to  QPSA  explanations 
provided  on  or  after  January-  1.  2004. 

§1.417(e)-1     [Amended] 

Par.  5.  In  §  1.417(e)-l.  paragraph 
(b}(2)  is  amended  bv  removing  the 
language  "§  1.401(a)-20  Q&A-36"  and 
adding  "§  1.417(a)(3)-l"  in  its  place. 

Robert  E.  Wenzel, 

Deputy  Commissioner  ol  Inti-rnal  Revenur 
|FR  Do(  .  02-25338  Filed  10-4-02;  8:45  ain| 
BILLING  CODE  4830-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  187-0365b;  FRL-7385-4] 

Revisions  to  the  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  This  revision  regulates  the 


emission  of  volatile  organic  compounds 
(VOC)  from  wastewater  systems.  We  are 
proposing  to  approve  a  local  rule  that 
regulates  this  emission  source  under  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act). 

DATES:  Anv  comments  on  this  proposal 
must  arrive  by  November  t>.  2002. 
ADDRESSES:  Mail  comments  to  .Andy 
Steckel.  Rulemaking  Qffic;e  Chief  (AIR- 
4).  U.S.  Environmental  Protection 
Agencv.  Region  IX.  75  Hawthorne 
Street." San  Francisco.  CA  94105. 

You  can  inspect  a  copy  of  the 
submitted  rule  and  EP.-\'s  t(»c:hnical 
support  document  (TSD)  at  our  Region 
IX  office  during  normal  business  hours. 
You  mav  also  see  a  copy  of  the 
submitted  rule  and  TSD  at  the  fnilou  ing 
locations: 
Air  and  Radiation  Docket  and 

Information  Center  (6102T).  U.S. 

Environmental  Protection  Agency. 

Room  B-102.  1301  Constitution 

Avenue.  NVV..  Washington.  DC  20460 
California  Air  Resources  Board. 

Stationar\'  Source  Division.  Rule 

Evaluation  Section.  1001   i"  Street. 

Sacramento.  CA  95814. 
South  Coast  Air  Quality  Management 

District.  21865  East  Copley  Drive. 

Diamond  Bar.  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen.  Rulemaking  Office  (AIR-4). 
U.S.  Environmental  Protection  Agency. 
Region  IX:  (415)  947-4118. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  of  local 
SCAQMD  Rule  1176.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  this 
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SIP  revision  is  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  d  timelv  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activitv  is  planned.  For  further 
information,  please  see  the  direct  final 
action 

Dated:  August  30.  2002. 
Keith  Takala, 

.■\(  ting  Ht'gional  Administrator.  Region  IX. 
[FR  Doc.  02-25300  Filed  10-4-02;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WV054-€022b:  FRL-7382-1I 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans:  West 
Virginia;  Ambient  Air  Quality  Standard 
for  Nitrogen  Dioxide 

agency:  Environmental  Protection 
Agencv  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EP.-\  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  West 
Virginia  for  the  purpose  of  estahlishiny 
ambient  air  qualitv  standards  for 
nitrogen  dioxide,  equivalent  to  the 
national  primarv  and  secondary  ambient 
air  qualitv  standards  established  by 
EP.^   In  thf  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving 
West  Virginias  SIP  submittal  as  a  direct 
final  rule  without  prior  proposal 
because  the  .\gencv  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  an?  received  in 
response  to  this  action,  no  further 
activitv  is  contemplated.  If  EP.\  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EP.-\  will  not  institute  a 
second  comment  period  .\ny  parlies 
interested  in  commenting  on  this  action 
should  do  so  at  this  time  Please  note 
that  if  EP.\  receives  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 
EPA  may  adopt  as  final  those  provisions 


of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  bv  November  6.  2002. 
ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Chief,  Air 
Qualitv  Planning  and  Information 
Services  Branch.  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III.  16.S0  Arch  .Street. 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
I'.S.  Environmental  Protection  Agency. 
Region  III.  16.50  Arch  Street. 
Philadelphia.  Pennsylvania  19103:  and 
West  Virginia  Department  of 
Environmental  Protection.  Division  of 
Air  Qualitv.  7012  MacCorkle  Avenue. 
SE.,  Charleston,  WV  25304-2943. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Lewis.  (215)  H14-2185,  at  the 
EP.\  Region  III  address  above,  or  by  e- 
mail  at  U'wis. Ianicffi.epa.gov.  Please 
mite  anv  comments  on  this  rule  must  be 
submitted  in  writing,  as  provided  in  the 
ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION:  On 
September  21.  2001).  the  West  Virginia 
Division  of  Environmental  Protection 
submitted  a  revision  to  its  SIP  to 
establish  ambient  air  quality  standards 
for  nitrogen  dioxide  The  revision 
consists  of  the  adoption  of  Rule 
45CSR12— Ambient  Air  Quality 
Standard  for  .Nitrogen  Dioxide.  For 
fiirther  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  .September  l.J.  2002. 
Donald  S.  Welsh. 
Hfginnal  .■\ciii>inistrator.  Region  III. 
jFR  Dot-..  02-25295  Filed  lU-t-OlZ;  8:45  am] 

BILLING  CODE  6S60-S0-P 


ACTION:  Proposed  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WV04a  -6020b;  FRL-7381-8) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia,  Regulation  To  Prevent  and 
Control  Air  Pollution  From  the 
Operation  of  Coal  Preparation  Plants, 
Coal  Handling  Operations  and  Coal 
Refuse  Disposal  Areas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  West 
Virginia  to  prevent  and  control  air 
pollution  from  the  operation  of  coal 
preparation  plants,  coal  handling 
operations  and  coal  refuse  disposal 
areas.  In  the  Final  Rules  section  of  this 
Federal  Register.  EPA  is  approving  the 
State's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Anv  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  bv  November  6,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold.  Chief. 
Air  Qualitv  Planning  and  Information 
Sen,-ices  Branch.  Mailcode  3AP21.  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  III.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  and 
the  West  Virginia  Department  of 
Environmental  Protection,  Division  of 
Air  Quality,  7012  MacCorkle  Avenue, 
SE..  Charleston.  WV  25304-2943. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  814-2182,  or  by  e-mail  at 
quinto.rose@epa.gov.  Please  note  that 
while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  of  West  Virginia's  Regulation  to 
Prevent  and  Control  Air  Pollution  From 
the  Operation  of  Coal  Preparation 
Plants,  Coal  Handling  Operations  and 
Coal  Refuse  Disposal  Areas,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 
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I         Dated:  September  13,  2002. 
Donald  S.  Welsh, 
Regional  Administrator,  fleg/on  ///. 
IFR  Doc.  02-25292  Filed  10-4-02;  8:45  ami 
BIUJNG  CODE  SStOSO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV052-6023b;  FRL-7388-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Ambient  Air  Quality  Standard 
for  Cartwn  Monoxide  and  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  West 
Virginia  for  the  purpose  of  establishing 
reference  test  methods  for  measuring 
carbon  monoxide  concentrations  in  the 
ambient  air,  equivalent  to  the  national 
primary  and  secondary  ambient  air 
quality  standards  established  by  EPA.  In 
the  Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  West 
Virginia's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  conunents,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  conunents  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  November  6,  2002. 
ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief,  Air 
Quality  Plaiming  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  diu°ing  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Envirorunental  Protection  Agency, 
Region  IIL  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  and 
West  Virginia  Department  of 
Environmental  Protection,  Division  of 


Air  Quality,  7012  MacCorkle  Avenue, 
SE.,  Charleston,  WV  25304-2943. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Lewis,  (215)  814-2185,  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  Lewis.fanice@epa.gov.  Please 
note  any  comments  on  this  rule  must  be 
submitted  in  writing,  as  provided  in  the 
ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION:  On 
September  21,  2000,  the  West  Virginia 
Division  of  Environmental  Protection 
submitted  a  revision  to  its  SIP  to 
establish  reference  test  methods  for 
measming  ambient  air  concentrations 
for  carbon  monoxide.  The  revision 
consists  of  the  adoption  of  Rule 
45CSR9— Ambient  Air  Quality 
Standards  for  Carbon  Monoxide  and 
Ozone.  For  further  information,  please 
see  the  information  provided  in  the 
direct  final  action,  with  the  same  title, 
that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Dated:  September  24.  2002. 
James  M.  Newsom, 

Acting  Regional  Administrator.  Region  III. 
[FR  Doc.  02-25284  Filed  lCMi-02;  8:45  ami 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  272-03696;  FRL-7387-3] 

Revisions  to  the  California  State 
Implementation  Plan,  Bay  Area  Air 
Quality  Management  District 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Bay  Area  Air  Quality 
Management  District  (BAAQMD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  Oxides  of  Nitrogen 
(NOx)  and  Carbon  Monoxide  (CO) 
emissions  from  boilers,  steam 
generators,  and  process  heaters  in 
petroleum  refineries.  In  accordance  with 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act),  we  are  proposing  to 
approve  a  local  rule  to  regulate  these 
emission  sources. 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  November  6,  2002. 
ADDRESSES:  Mail  conunents  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 


You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
oiu  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resources  Board. 

Stationary  Source  Division.  Rule 

Evaluation  Section,  1001  "I"  Street. 

Sacramento,  CA  95814 
Bay  Area  Air  Quality  Management 

District,  939  Ellis  Street,  San 

Francisco,  CA  94109 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http.// 
www.  arb.ca  .gov/drdb/drdbltxt  .htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charnjit  Bhullar.  EPA  Region  IX.  (415) 
972-3960. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rule:  BAAQMD  9-10.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
plaimed.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  September  1.3.  2002. 
Keith  Takata, 

Acting  Regional  Administrator.  Region  IX 
(FR  Doc.  02-25298  Filed  10-4-02;  8:45  am) 

BILUNG  CODE  6560-SO-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA126-5061;  FRL-7391-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Revisions  to  ttie  Ozone  Maintenance 
Plan  and  Mobile  Sources  Emissions 
Budget  for  tiie  Richmond  Area 

agency:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 
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summary:  EPA  is  proposing  to  approve 

d  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Virginia.  This 
revision  amends  Virginia's  ten-year  plan 
to  maintain  the  national  ambient  air 
quality  standard  (NAAQS)  for  ozone  in 
the  Richmond  area.  The  maintenance 
plan  is  being  amended  to  change  the 
contingency  measures  portion  and  to 
identih  measures  taken  in  response  to 
recorded  violations  of  the  1-hour  ozone 
NAAQS  in  the  Richmond  area  The 
maintenance  plan  is  also  being  amended 
to  substitute  measures  that  establish  a 
safetv  margin  to  retain  the  201.5  motor 
vehicle  emissions  budget  for  volatile 
organic  compounds  This  action  is  being 
taken  under  the  Clean  Air  .^ct  (the  A(  t) 

DATES:  Written  comments  must  be 
received  on  or  before  November  6,  2002 
ADDRESSES:  Written  comments  may  be 
mailed  to  Walter  K.  Wilkie.  Deputy 
Branch  Chief.  Air  Qualitv  Planning  and 
Information  Services  Branch.  Mailcode 
3AP21,  i;  S.  Environmental  Protection 
Agency.  Region  III.  1650  .^rch  Street. 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
I'.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103;  and 
the  Virginia  Department  of 
Environmental  Quality.  629  East  Main 
Street.  Richmond.  Virginia.  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps.  l215)  814-2179.  or 
via  e-mail  at 

cnpps  rhnstopher@epa  gov  While 
clarifying  questions  may  be  posed  via  e- 
mail.  formal  comments  must  be 
submitted,  in  writing,  as  indicated  in 
the  ADDRESSES  section  of  this  document 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

What  Is  the  History-  of  the  Maintenance 
Plan  for  the  Richmond  Area' 

The  Richmond  area  includes  the 
following  jurisdictions  in  Virginia: 
Henrico.  Hanover,  and  Chesterfield 
Counties,  part  of  Charles  City  County 
and  the  Cities  of  Richmond.  Colonial 
Heights  and  Hopewell.'  On  November 
17,  1997  (62  FR  61237).  EPA  approved 
the  Commonwealth  of  Virginias  request 
to  redesignate  the  Richmond  moderate 
ozone  nonattainment  area  to  attainment, 
and  also  approved  Virginia's  10- year 
plan  for  continued  maintenance  (if  the 


For  the  tnjundanes  of  the  portion  of  Charles  City 
County  within  the  Richmond  ozone  maintenance 
aroa.  sfe  40  CFR  81  347. 


1-hour  ozone  NAAQS  in  the  Richmond 
area  as  a  revision  to  the  Virginia  SIP. 

A  provision  of  the  Virginia 
maintenance  plan  requires  the  state  to 
adopt  and  implement  contingency 
measures  in  the  event  of  a  violation  of 
the  1-hour  ozone  NAAQS.  On  June  5. 
1998.  EPA  revoked  the  1-hour  ozone 
NAAQS.  that  is.  as  a  legal  matter,  made 
the  1-hour  standard  not  applicable.  See 
63  FR  31013.  lune  5.  1998.  On 
September  18.  1998.  the  Richmond  area 
violated  the  1-hour  ozone  NAAQS.  On 
August  1,  1999  a  second  monitor  in  the 
Richmond  area  recorded  a  violation  of 
the  1-hour  ozone  NAAQS.  However,  in 
1998  and  1999.  at  the  time  of  the 
violations,  the  1-hour  ozone  NAAQS 
had  been  revoked  by  EPA  in  all  areas 
that  had  attained  the  standard, 
including  the  Richmond  area. 

On  October  18.  2000,  EPA  reinstated 
the  1-hour  ozone  NAAQS  in  the 
Richmond  area  and  notified  Virginia 
that  it  was  required  to  implement  the 
contingency  measures  contained  in  the 
SIP-approved  maintenance  plan  to 
address  the  violations  that  occurred  in 
1998  and  1999.  See  65  FR  45182.  July 
20.  2000. 

11.  Content  of  the  November  20.  2001 
SIP  Revision 

When  Did  Virginia  Submit  the  Revisions 
to  the  Contingency  Plan  and  Substitute 
Measures  for  the  2015  Safety  Margin? 

On  November  20.  2001.  the  Virginia 
Department  of  Environmental  Quality 
(VA  DEQ)  submitted  an  amendment  to 
the  1-hour  ozone  maintenance  plan  for 
the  Richmond  area  to  address  the 
violation  of  the  1-hour  ozone  NAAQS. 
to  revise  the  contingency  measures  part 
of  the  plan  and  to  use  different 
measures  that  establish  a  safety  margin 
needed  to  support  the  2015  volatile 
organic  compound  (VOC)  motor  vehicle 
emissions  budgets. 

What  Did  the  Original  Contingency  Plan 
Require  in  the  Event  of  an  Exceedance 
or  Violation  of  the  1 -Hour  Ozone 
NAAQS^ 

The  original  contingency  measure 
section  that  was  approved  as  part  of  the 
Richmond  maintenance  plan  contained 
the  following  emission  control  measures 
that  are  to  be  implemented  in  response 
to  recorded  exceedances  and  violations 
of  the  ozone  standard  in  the  area: 

1  Preparation  of  a  comprehensive 
ozone  precursor  emissions  inventory  for 
the  area,  and  implementation  of  a 
voluntary  ozone  advisory  and  action 
program. 

2  Implementation  of  a  basic  motor 
vehicle  inspection  and  maintenance  (1/ 
M)  program. 


3.  Implementation  of  Reasonably 
Available  Control  Technologies  (RACT) 
on  major  sources  of  NOx  emissions. 

4.  Open  burning  restrictions  and 
appropriate  transportation  control 
measures  (TCMs). 

The  first  has  already  been 
implemented  with  the  ozone  forecast 
and  action  program  jointly  administered 
by  the  VA  DEQ  and  the  Richmond 
Ridefinders  organization.  The  first 
scheduled  progress  tracking  emissions 
inventory  for  1999  has  been  developed. 
Virginia's  preliminary  analysis  of  the 
1999  emissions  inventory  for  Richmond 
indicated  that  the  emissions  levels 
remain  below  the  established  attainment 
emissions  caps. 

In  response  to  the  1998  and  1999 
monitored  violations  of  the  1-hour 
ozone  standard  in  the  Richmond  area, 
the  current  contingency  measure  section 
calls  for  the  implementation  of  a  basic 
1/M  program.  The  plan  requires  the 
basic  I/M  regulation  to  be  adopted 
within  12  months  of  notification  by 
EPA.  and  implemented  within  8  months 
after  adoption  (for  a  total  of  twenty 
months  upon  notification  from  EPA). 
Based  on  the  effective  date  of  the 
reinstatement  of  the  1-hour  standard  of 
October  18.  2000,  a  contingency 
measure  would  have  to  be  implemented 
in  the  Richmond  area  by  no  later  than 
lune  2002. 

Why  and  How  Has  Virginia  Changed  the 
Contingency  Plan  Portion  of  the 
Richmond  Maintenance  Plan? 

The  Commonwealth  has  re-evaluated 
the  contingency  measures  in  the 
Richmond  maintenance  plan,  and 
revised  the  contingency  measure  section 
of  the  maintenance  plan  through  the 
November  20,  2001  SIP  revision.  As  a 
result  of  this  re-evaluation  of  the 
contingency  plan.  Virginia  determined 
that  a  basic  I/M  program  is  a  less 
effective  and  desirable  contingency 
measure  than  originally  anticipated. 
This  is  due  to  the  limited  emission 
reduction  potential  of  such  a  program, 
along  with  the  substantial 
administrative  and  implementation 
effort  required  to  establish  the  program. 

As  a  result,  the  Commonwealth 
revised  the  contingency  measure  section 
of  the  Richmond  maintenance  plan  to 
contain  the  following  list  of  contingency 
measures: 

1.  Voluntary  ozone  advisory  and 
action  program  (implemented  in  1996). 

2.  Open  Durning  restrictions 
(implemented  by  state  regulation  in 
2000).  The  Commonwealth  is  only  using 
the  VOC  reductions  from  this  measure 
as  a  contingency  measure  to  address  the 
violations  that  occurred  in  1998  and 
1999. 


Federal  Register /Vol.  67,  No.  194 /Monday,  October  7,  2002  /  Proposed  Rules 


62429 


3.  Emission  standards  for  nonroad 
spark-ignition  handheld  engines — 
Phases  1  &  2  (Phase  1  implemented, 
Phase  2  to  be  implemented  in  2002). 

4.  Reduction  of  oxides  of  nitrogen 
(NOx)  from  large  utility  and  industrial 
sources  or  "NOX  SIP  Call"  (to  be 
implemented  by  Federal  rule  in  2003  or 
state  regulation  beginning  in  2004).  This 
measure  replaces  the  NOx  RACT 
contingency  measure  in  the  original 
contingency  measure  section. 

If  these  measures  do  not  provide  for 
continued  maintenance  of  the  1-hour 
standard,  and  this  standard  remains  in 
effect  for  the  Richmond  area,  the 
Virginia's  revised  continency  plan  calls 
for  the  evaluation  of  the  feasibility  and 
effectiveness  of  implementing  the 
following  additional  contingency 
measures  at  that  time: 

l.TCMs. 

2.  Other  measures  to  be  determined. 

What  Is  the  History  of  the  2015  Motor 
Vehicle  Emissions  Budgets? 

I        The  Richmond  maintenance  plan 
must  cover  a  ten-year  period  through 
calendar  year  2007  and  as  a  result 
establishes  motor  vehicle  emissions 
budgets  for  2007.  These  2007  motor 
vehicle  emissions  budgets  would  apply 
for  any  conformity  determination  for 
any  year  after  2007  in  the  absence  of 
specific  budgets  for  years  after  2007.  On 
July  30, 1996,  Virginia  submitted  a  SIP 
revision  modifying  the  motor  vehicle 
emissions  budgets  in  the  Richmond 
maintenance  plan  for  2015  and  later 
years. 2  In  that  revision,  Virginia 
determined  that  emission  reductions 
over  and  above  that  needed  to 
demonstrate  maintenance  from  other 
portions  of  the  emissions  inventory  will 
occur  during  this  time  period  even 
though  mobile  source  emissions  of  NOx 
and  VOC  are  predicted  to  rise  in  the 
year  2015  as  vehicle  travel  increases. 
The  July  30, 1996  revision  relied  on 
reductions  from  a  ban  on  open  burning 
and  ft'om  national  emission  control 
programs  on  locomotive  and  marine 
engine  sources  to  modify  the  2015 
mobile  source  emissions  budgets. 

The  additional  emissions  reductions 
from  the  open  burning  ban  and  the 
national  control  programs  created  a 
safety  margin.  For  Richmond  the  safety 
margin  for  VOC  emissions  was  3.78 
tons/day  and  for  NOx  was  6.64  tons/ 
day.  All  these  reductions  from  the  area 
and  non-road  source  categories  were 
allocated  to  the  motor  vehicle  emissions 


budget  for  the  purposes  of  conformity 
determinations.  The  2015  motor  vehicle 
emissions  budgets  in  the  maintenance 
plan  were  increased  to  35.64  tons/day 
for  VOC  emissions  and  67.71  tons/day 
for  NOx  emissions.  EPA  approved  these 
revised  budgets  on  November  17.  1997 
(62  FR  61237). 

How  Is  the  2015  Safety  Margin  Being 
Sustained? 

Because  Virginia  is  now  using  the 
VOC  emission  reduction  credits  from 
open  burning  restrictions  for 
contingency  measure  purposes,  the  2015 
VOC  safety  margin  is  now  being  revised 
to  replace  the  emission  reduction 
benefits  (2.75  tons/day  in  2015)  from  the 
open  burning  measure  with  equivalent 
benefits  from  the  small  nom-oad 
gasoline-powered  engine  standards 
control  program.  The  safety  margin  for 
NOx  is  not  affected  by  the  November  20. 
2001  revision. 

What  Is  the  Status  of  the  Open  Burning 
Control  Measure? 

Virginia  has  implemented  restrictions 
on  certain  open  burning  operations  in 
the  Richmond  area  starting  with  the 
calendar  year  2000.  The  new  restrictions 
prohibit  as  of  January  1,  2000,  open 
burning  for  the  purpose  of  disposal  of 
clean  burning  construction  waste,  debris 
waste,  and  demolition  waste  on  the  site 
of  local  landfills  is  prohibited  in  the 
Richmond  Volatile  Organic  Compounds 
Emissions  Control  Area  during  June, 
July,  and  August.  *  Virginia  has  adopted 
these  requirements  into  its  state  code  at 
9  VAC  5  Chapter  40,  Existing  Stationary 
Sources,  Part  II,  Emission  Standards, 
Article  40,  Emission  Standards  For 
Open  Burning  (Rule  4-40).  This  rule  is 
both  Federally  and  State  enforceable. 
This  rule  was  approved  into  the  Virginia 
SIP  on  March  12,  1997  (62  FR  11334) 
and  is  codified  at  40  CFR 
52.2420(c)(113).  Virginia  did  not  rely 
upon  this  rule  to  demonstrate 
maintenance  for  the  ten-year  period 
ending  calendar  year  2007  that  is 
covered  by  the  maintenance  plan  for  the 
Richmond  area. 

However,  Virginia  did  rely  upon  the 
VOC  and  NOx  benefits  from'  this 
measure  to  establish  "long-range"  (2015 
and  beyond)  mobile  source  emissions 
budgets  for  the  purpose  of 
demonstrating  transportation 
conformity. 

Because  Virginia  is  now  using  the 
VOC  reductions  from  the  open  burning 
restrictions  as  a  contingency  measure  to 


-  While  the  maintenance  plan  was  required  to 
cover  out  to  2007,  transportation  plans  must  show 
conformifv  for  twenty  years.  Therefore,  when  the 
Richmond  maintenance  plan  was  submitted  in  1996 
conformity  determinations  had  to  consider  a 
"horizon"  as  far  out  as  2017. 


■•The  Richmond  Emissions  Control  .^rea  for 
Volatile  Organic  Compounds  consists  of  Charles 
City.  Chesterfield.  Hanover  and  Henrico  Counties 
and  the  Cities  of  Colonial  Heights.  Hopewell,  and 
Richmond.  See  9  VAC  5-20-206. 


address  the  1998  and  1999  violations  of 
the  ozone  NAAQS.  the  same  reductions 
can  no  longer  be  used  to  supplement  the 
long-range  transportation  conformity 
motor  vehicle  emission  budgets  in  the 
future.  Therefore,  through  this  SIP 
revision,  Virginia  has  replaced  these 
emission  reductions  from  open  burning 
restrictions  in  the  long-range 
transportation  budget  with  equivalent 
VOC  reductions  from  the  small  gasoline 
engine  standards  that  have  been 
estimated  to  occur  by  2015.  The  NO\ 
reduction  benefit  from  the  open  burning 
restrictions  will  be  retained  for  long 
range  conformity  purposes. 

Virginia  did  not  rely  upon  this 
measure  for  its  demonstration  of 
maintenance. 

What  Are  the  Benefits  From  the  Small 
Nonroad  Gasoline-powered  Engine 
Standards  Control  Program? 

EPA  promulgated  emission  standards 
for  small  nonroad  gasoline-powered 
engine  standards  in  two  phases  of 
control.  EPA  promulgated  the  Phase  1 
final  rule  for  handheld  and  non- 
handheld  equipment  on  July  3,  1995. 
(60  FR  34582:  codified  at  40  CFR  part 
90).  The  phase  1  rule  took  effect  for 
most  new  handheld  and  non-handheld 
engines  beginning  in  model  year  1997. 
EPA  promulgated  the  Phase  2  rules  for 
non-handheld  equipment  on  March  30. 
1999  (64  FR  15208;  codified  at  40  CFR 
part  90).  These  Phase  2  standards  took 
effect  for  most  new  non-handheld 
engines  beginning  in  model  year  2001 
EPA  promulgated  the  Phase  2  rules  for 
handheld  equipment  on  April  25.  2000, 
(65  FR  24268;  codified  at  40  CFR  part 
90).  These  Phase  2  standards  for  took 
effect  for  most  new  handheld  engines 
beginning  in  model  year  2002. 

Virginia  did  not  rely  upon  these  rules 
in  its  demonstration  of  maintenance 
through  2007  in  the  maintenance  plan 
approved  on  November  17.  1997.  The 
VA  DEQ  has  determined  that  this 
measure  will  produce  3.84  tons  per  day 
of  VOC  emission  reductions  in  2002  and 
over  11  tons  per  day  in  2015.  VA  DEQ 
is  applving  all  of  the  3.84  VOC  emission 
reduction  in  2002  as  a  contingency 
measure.  In  the  revised  maintenance 
plan,  2.75  tons  per  day  of  the  total  11 
plus  tons  per  day  of  VOC  emission 
reductions  in  2015  from  this  measure 
are  being  used  to  maintain  the  safety 
margin  necessary  to  support  the  2015 
VOC  motor  vehicle  emissions  budget.  In 
effect,  part  of  the  2015  VOC  emission 
reductions  are  being  substituted  for  the 
2.75  tons  per  day  of  VOC  emission 
reductions  from  the  open  burning 
measure  in  order  to  maintain  the  safety 
margin  for  the  2015  VOC  motor  vehicle 
emissions  budgets. 
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What  Would  Havp  Bppu  the  Benefits 
From  the  \'ehnle  Inspeition 
Maintenance  Program? 

Thf  \'A  DEQ  estimated  that  the  basic 
biennial  and  decentralized  I/M  prugrani 


in  the  original  maintenance  plan  would 
prruiuce  a  1.23  ton/day  reduction  in 
V'OC  emission.s  and  a  0.14  ton/day 
[eduction  in  NO\  emissions  once  the 
pnti^ram  is  Rilly  implemented. 


How  Does  the  Emission  Reductions 
From  the  Current  Contingency  Measure 
Compare  With  the  Revised  Maintenance 
Plan" 


Initial  Contingency  Plan  (Reductions) 


Basic  Vehicle  I/M  Program 


1 .23  tons/day 


0.14  tons/day 


Revised  Contingency  Plan  (Reductions  beginning  in  2000) 


Open  Burning  Restrictions 
Nonroad  Engine  Standards- 
NOx  SIP  Call 


-Phase  1&2 


2  40  ton&day  Not  Used 

3.81  lons/day  001  tons/day. 

None  Up  to  46  tons/day 


III.  EPAs  Evaluation  of  Virginias  SIP 
Revision 

Because  the  Richmond  area  had 
violated  the  ozone  N'AAQS.  Virginia 
was  required  to  adopt  and  implement 
contingencv  measures  to  reduce 
emissions. 

There  are  four  ozone  monitors  in  the 
Richmond  area  These  are  in  Charles 
City  County.  Hanover  County,  Henrico 
Countv  and  Chesterfield  County  The 
monitors  in  Henrico  and  Charles  City 
Counties  are  the  only  ones  that  have 
recorded  a  violation  of  the  1-hour  ozone 
NAAQS  since  the  area  was  redesignated 
to  attainment  in  1997;  The  Hanover 
Countv  monitor  recorded  two 
exceedances  of  the  1-hour  ozone 
NAAQS  during  the  1997  ozone  season, 
two  e.xceedances  occurred  during 
thel998  season  and  four  in  the  1999 
season.  The  second  exceedance 
recorded  during  1998  ozone  season 
constituted  the  violation  of  the  1-hour 
ozone  NAAQS.  The  Charles  Citv  Countv 
monitor  recorded  no  exceedances  of  the 
1-hour  ozone  NAAQS  during  the  1997 
and  199H  ozone  seasons  but  recorded 
five  during  the  1999  season.  The  fourth 
exceedance  recorded  during  1999  ozone 
season  constituted  the  violation  nl  the  1- 
hour  ozone  NAAQS  at  this  monitor 

Since  the  time  of  full  implementation 
of  the  open  burning  restrictions  in  May 
of  2000.  none  of  monitors  in  either 
Charles  ( Jtv  or  Hanover  (Ounties  have 
recorded  an  exceedance  of  the  1-hour 
ozone  NWAQS.  The  other  two  monitors 
in  the  area  have  continued  to  show 
attainment  The  control  rwjuirements 
for  open  burning  restrictions  have 
provided  a  sufficient  level  of  emission 
reductions  to  maintain  the  l-hour 
NAAQS  and  have  strengthened  the  SIP. 
The  Virginia  revised  contingency  plan 
provided  for  earlier  emission  reduction 
than  the  original  plan  and  provides  for 
a  continual  reduction  of  VOC  and  NO\ 
emissions  over  the  same  time  frame 

Therefore.  EPA  believes  that  adequate 
contingency  measures  have  been 


adopted  and  implemented  for  the 
Richmond  area  to  prevent  future 
violations  of  the  1-hour  ozone  NAAQS. 

EPAs  review  of  this  material 
indicates  Virginia  has  adopted  adequate 
control  measures.  Virginia  has 
substituted  equivalent  emission 
reductions  for  the  basic  I/M  program. 
EPA  believes  that  the  proposed 
revisions  to  the  Richmond  maintenance 
plan  will  continue  to  provide 
attainment  of  the  1-hour  ozone  NAAQS 
in  the  future. 

We  are  seeking  public  comments  on 
this  proposed  rulemaking  and  will 
accept  such  comments  provided  they 
are  submitted  as  specified  in  the  DATES 
and  ADDRESSES  sections  of  this 
document  We  will  address  all 
comments  in  our  final  rulemaking  on 
the  revisions  to  Virginia's  maintenance 
plan. 

EPA  is  proposing  to  approve  the 
November  20.  2001  SIP  revision  to 
Virginia's  1-hour  ozone  maintenance 
plan  for  the  Richmond  area.  EPA  is 
soliciting  public  comments  on  the 
issues  discussed  in  this  document  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Ftjderal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

IV.  Proposed  Action 

EP.\  IS  proposing  to  approve  the 
revisions  to  Virginia's  1-hour  ozone 
maintenance  plan  for  the  Richmond 
area  submitted  by  the  VA  DEQ  on 
November  20.  2001 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.CJctober4.  1993).  this  proposed 
action  is  not  a  "significant  regulatorv- 
action"  and  therefore  is  not  subject  to 
review  bv  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 


13211,  "Actions  Concerning  Regulations 
That  Significantiv  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)).  This  action  merely  proposes 
to  approve  state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  proposed  rule 
also  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  because  it  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
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the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SEP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  proposed  rule  on  revisions 
to  the  Richmond  maintenance  plan  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Nitrogen  dioxide. 
Ozone,  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  30,  2002. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  III. 
[FR  Doc.  02-25416  Filed  10-4-02;  8:45  am) 
BILUNG  CODE  SBtOSO-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA1 35-41 01b;  FRL-7389-1] 

Approval  aitd  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Allegheny  County's 
Generic  VOC  and  NOx  RACT 
Regulation  and  Revised  Definitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary;  EPA  proposes  to  approve 
revisions  to  the  Peimsylvania  State 
Implementation  Plan  (SIP)  submitted  by 


the  Commonwealth  of  Pennsylvania  on 
behalf  of  the  Allegheny  County  Health 
Department,  Bureau  of  Environmental 
Quality,  Division  of  Air  Quality 
(hereafter  the  ACHD).  These  revisions 
consist  of  a  generic  regulation  which 
requires  major  sources  of  volatile 
organic  compounds  (VOC)  and  nitrogen 
oxides  (NOx)  to  implement  reasonably 
available  control  technology  (RACT) 
and  related  changes  to  the  definitions  of 
the  terms  "major  source"  and  "potential 
emissions"  and  "low  NOx  burner  with 
separate  overfire  air".  This  generic 
RACT  regulation  applies  to  major 
sources  not  otherwise  subject  to  RACT 
pursuant  to  other  ACHD  regulations. 
These  sources  are  located  in  Allegheny 
County  which  is  part  of  the  Pittsburgh- 
Beaver  Valley  ozone  area.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  approving  the  ACHD's  generic 
VOC  and  NOx  regulation  as  a  revision 
into  the  Pennsylvania  SIP  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
emticipates  no  adverse  comments.  The 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  Please  note 
that  if  EPA  receives  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  by  November  6,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Air  Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hoiu'S  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103: 
Allegheny  County  Health  Department. 
Bureau  of  Environmental  Quality, 
Division  of  Air  Quality,  301  39th  Street. 
Pittsburgh,  Pennsylvania  15201  and  the 


Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control,  PO  Box  8468.  400 
Market  Street,  Harrisburg.  Pennsylvania 
17105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Lewis  at  (215)  814-2185.  the  EPA 
Region  III  address  above  or  by  e-mail  at 
lewis.janice@epa.gov .  Please  note  that 
while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted,  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  for  Allegheny  County's  generic 
RACT  regulations,  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication. 

Dated:  September  24.  2002. 
lames  M.  Newsom, 

Acting  Regional  Administrator.  Region  III. 
(FR  Doc.  02-25286  Filed  10-4-02:  8:45  am]  ' 

BILUNG  CODE  6S60-4(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT-001 -0046b;  FRL-7383-1] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  State  of 
Montana:  General  Conformity 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  approval  of 
revisions  to  the  Montana  State 
Implementation  Plan  (SIP)  submitted  by 
Governor  of  Montana  on  August  26, 
1999.  The  revisions  adopt 
Administrative  Rules  of  Montana 
(ARM).  Sub-Chapter  14,  "Conformity  of 
General  Federal  Actions,"  Sections 
17.8.1401  and  17.8.1402.  into  the  SIP. 
EPA  is  taking  this  action  under  section 
110  and  176  of  the  Clean  Air  Act  (Act). 
The  conformity  rules  assure  that  in  air 
quality  nonattainment  or  maintenance 
areas  projected  emissions  stay  within 
the  emissions  ceiling  in  the  SIP.  The 
rules  for  conformity  of  general  Federal 
actions  assure  that  actions  of  Federal 
agencies  that  take  place  in 
nonattainment  or  maintenance  areas, 
other  than  transportation  actions,  are 
consistent  with  the  goals  of  the  Montana 
SIP. 

In  the  "Rules  and  Regulations  " 
section  of  this  Federal  Register.  EPA  is 
approving  the  State's  SIP  revisions  as  a 
direct  final  rule  without  prior  proposal 
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bi'(  ausr  thf  AgtMK  \  \if'vv>.  thf'st/  d>  ncjii- 
( iiiitri)\ersidl  revisi(in.s  and  dnticipates 
no  adversf>  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  preamble  to  the  direct  final  rule   It 
EPA  receives  no  adverse  comments. 
EP.^  will  not  take  further  action  on  this 
proposed  rule.  It  EP.-\  receives  adverse 
comments.  EPA  will  withdraw  the 
direct  final  rule  and  it  will  not  tak*^ 
effect  EP.-\  will  address  all  pul)li( 
comments  in  a  subseijuent  tinal  ruW" 
based  on  this  proposed  rule  KF.\  will 
not  institute  a  second  comment  period 
on  this  a(  tion   .Anv  parties  interested  in 
commenting  on  this  actum  should  do  so 
at  thi>  time. 

DATES:  (Comments  must  he  received  in 
writinti  on  .ir  before  \o\t'niber  H.  2002. 

ADDRESSES:  Written  co^u^eIlt■^  may  be 
mailed  to;  Richard  R.  Long.  Director.  Air 
and  Radiation  Program.  Mailcode  8P- 
\R.  Cnited  .States  Environmental 
Protection  .Agencv.  Regum  \'III.  999 
Irtth  Street.  Suite  3UU.  Denver.  Colorado 
H()202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  offices;  United 
States  Environmental  Prote<:tion 
.A.gencv,  Region  VIII,  Air  and  Radiation 
Program,  999  18th  Street.  Suite  300. 
Denver.  Colorado  80202-2466;  and.  Air 
and  Radiation  Docket  and  Information, 
Room  B-108.  United  States 
Environmental  Protection  Agency.  (Mail 
Code  6102T).  1301  Constitution  Avenue 
NW.  Washington.  DC  20460. 

Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at:  Montana 
Department  of  Environmental  Quality. 
Planning.  Prevention  and  .Assistance 
Division.  1520  East  6th  Avenue.  Helena. 
Montana  59620. 

FOR  FURTHER  INFORMATION  CONTACT: 
leftri'\  knU''.^.  .\ir  ..iiui  Radiation 
Program.  Mailcode  8P-AR.  United 
States  Environmental  Protection 
Agencv.  Region  VIII.  999  18th  Street. 
Suite  300.  Denver.  Colorado  80202- 
2466.  Telephone  number:  (3031  312- 
6445 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register 

.Authority:  4J  L  ..s.C.  740)  H  sw/. 

Dalcd;  .September  12.  2002. 
|.i(  k  McCirav*. 

.^<  tnig  Rfgiuruil  Admlnistmtor,  Rt'^ion  17// 
WR  n™    i)2-J52K8  Filed  10-4-02.  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  61 

[ND-001 -0005b  &  ND-001 -0007b;  FRL- 
7379-9] 

Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plan  Revision  for 
North  Dalcota;  Revisions  to  the  Air 
Pollution  Control  Rules;  Delegation  of 
Authority  for  New  Source  Performance 
Standards  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 

AGENCY:  Eiuiroiimental  Protection 

Agencv  (EPA  I 

ACTION:  Propo.sed  rule  and  delegation  of 

dutlioritv. 

SUMMARY:  EPA  proposes  to  approve 
r''\  i-^ioiis  to  the  State  Implementation 
Plan  (SIP)  submitted  bv  the  Governor  of 
North  Dakota  with  a  letter  dated  |une 
21.  20(11    The  revisions  affect  air 
pollution  control  rules  regarding  general 
pro\  isions.  emissions  ot  partic  ulate 
matter  and  fugitives,  exclusions  from 
Title  V  permit  tn  operate  requirements, 
iind  pre\eiiti(in  of  signiii(  ant 
deterioration   i;P.\  will  handle 
separateh  dirfi  t  ileli'gation  requests  for 
emission  standards  for  hazardous  air 
pollutants  for  sdurce  categories  and  the 
States  Acid  Rain  Program. 

In  addition.  EPA  is  providing  notice 
that  on  januarv  3,  2002.  North  Dakota 
was  delegated  ,iuthorit\-  tn  implement 
and  enforce  certain  .New  Source 
Performance  Standards  (NSPS).  as  of 
August  1,  2000  Finally,  given  that  on 
lulv  7.  1995  EPA  delegated  authoritv  tn 
North  Dakota  to  implement  and  enforce 
the  Clean  Air  Act  section  112 
requirements,  including,  amoni;  other 
things,  the  National  Emission  Standards 
for  Hazardous  Air  Ptillutants 
(NESHAPsj.  EPA  proposes  to  remove 
the  State's  NESH.APs  regulations  tmm 
the  fed''rallva[)pro\iMl  SlI' 

In  the  I'liial  Rules  si'(  tmn  nl  this 
Federal  Register.  HP,\  is  approving  the 
State's  SIP  re\  ision  as  a  direc  t  final  rule 
without  prior  proposal  because  the 
Agencv  views  this  as  a  hoik  ()ntro\ersial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  ratiimale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  f;(miments  are 
received  in  response  to  this  proposed 
nile.  no  further  .k  ti\  it\  is  (  ontemplated 
in  relation  to  this  rulf   It  EPA  receives 
adverse  t:omments.  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subse(|iieiit  fiii.il  rule  based  on  this 
proposeil  rule  i;}'.\  will  not  institute  a 
second  comment  [lenod  un  this  action. 


Any  parties  interested  in  commenting 
tm  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  November  6.  2002. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long.  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  VIII.  999  18th  Street. 
Suite  300.  Denver,  Colorado  80202. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Errvironmental  Protection  Agencv. 
Region  VIII,  999  18th  Street,  Suite  300. 
Denver.  Colorado  80202.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
North  Dakota  Department  of  Health. 
Division  of  Environmental  Engineering. 
1200  Missouri  Avenue.  Bismarck.  North 
Dakota  58504-5264. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt.  EPA.  Region  VIII.  (303)  312- 
6449. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  4 J  I  .S.C.  7401  ft  sci/ 

D.il.'ii.  Sfjilember  A.  20U2. 
Robert  E.  Robert.s. 
Hegional  Administratur.  H(\iiinn  VJII 
!FK  Dnc    ()2-2."i2f)()  Filed  10-4-02:  H  4"i  ami 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  46 

Proposed  Waiver  of  the  Applicability  of 
Certain  Provisions  of  Department  of 
Health  and  Human  Services 
Regulations  for  the  Protection  of 
Human  Subjects  for  Department  of 
Health  and  Human  Services 
Epidemiologic  Research  Involving 
Prisoners  as  Subjects 

AGENCY:  Office  for  Human  Research 

Protections.  Office  of  Public  Health  and 

Science.  Office  of  the  Secretary. 

Department  of  Health  and  Human 

.Ser\ices. 

ACTION:  Proposed  notice  of  waiver. 

SUMMARY:  The  Department  of  Health  and 
Human  Ser\'ices  (DHHS)  is  proposing  to 
waive  the  applicability  of  certain 
provisions  of  Subpart  C  of  45  C'FR  part 
46.  the  DHHS  regulations  for  the 
protection  of  human  subjects,  to  specific 
types  of  epidemiological  research 
involving  prisoners  as  subjects.  Subpart 
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C,  entitled  Additional  DHHS  Protections 
Pertcuning  to  Biomedical  and  Behavioral 
Research  Involving  Prisoners  as 
Subjects,  sets  forth  specific 
requirements  for  any  research  involving 
prisoners  that  is  conducted  or  supported 
by  DHHS.  Pursuant  to  45  CFR  46.101(1), 
the  Secretary  of  Health  and  Human 
Services  proposes  waiving  the 
applicability  of  45  CFR  46.305(a)(1)  and 
46.306(a)(2)  to  allow  DHHS  to  conduct 
or  support  certain  important  and 
necessary  epidemiologic  research  that 
presents  no  more  than  minimal  risk  and 
no  more  than  inconvenience  to 
prisoner-subjects. 
DATES:  Comments  on  the  proposed 
waiver  must  be  received  on  or  before 
November  6,  2002. 

ADDRESSES:  Comments  must  be  sent  to: 
Irene  Stith-Coleman,  Ph.D.,  Office  for 
Human  Research  Protections  (OHRP), 
The  Tower  Building.  1101  Wootton 
Parkway,  Suite  200,  Rockville,  MD 
20852.  Telephone  301-496-7005.  E- 
mail  istithco@osopbs.dhhs.gov.  The 
Department  invites  written  comments 
on  the  proposed  waiver. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Stith-Coleman,  Ph.D.,  Office  for 
Human  Research  Protections  (OHRP), 
The  Tower  Building,  1101  Wootton 
Parkway,  Suite  200,  Rockville,  MD 
20852.  Telephone  301-496-7005.  E- 
mail  istithco@osophs.dhhs.gov. 
Interested  persons  may  obtain  a  copy  of 
the  current  regulations  for  protection  of 
human  subjects,  including  subpart  C,  at 
http://ohrp.osophs.dhhs.gov/ 
humansubjects/guidance/45cfr46.htm. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Waiver 

Piu-suant  to  45  CFR  46.101(i),  the 
Secretary  of  Health  and  Human  Services 
(HHS)  proposes  waiving  the 
applicability  of  45  CFR  46.305(a)(1)  and 
46.306(a)(2)  for  certain  research 
conducted  or  supported  by  DHHS.  In 
specific,  for  DHHS  conducted  or 
supported  research  involving 
epidemiologic  studies  (1)  in  which  the 
sole  purposes  are  (i)  to  describe  the 
prevalence  or  incidence  of  a  disease  by 
identifying  all  cases,  or  (ii)  to  study 
potential  risk  factor  associations  for  a 
disease,  and  (2)  where  the  institution 
responsible  for  the  conduct  of  the 
research  certifies  to  the  Office  for 
Human  Research  Protections  (OHRP). 


acting  on  behalf  of  the  Secretary,  that 
the  Institutional  Review  Board  (IRB) 
approved  the  research  and  fulfilled  its 
duties  under  45  CFR  46.305(a)(2)-(7) 
and  determined  and  documented  that  (i) 
the  research  presents  no  more  than 
minimal  risk  and  no  more  than 
inconvenience  to  the  prisoner-subjects, 
and  (ii)  prisoners  are  not  a  particular 
focus  of  the  research,  the  Secretary  of 
DHHS  proposes  waiving  the 
requirements  in  sections  46.305(a)(1) 
and  46.306(a)(2)  that  the  IRB  and  the 
Secretary  determine  that  the  research 
involves  one  of  the  categories  of 
research  permissible  under  45  CFR 
46.306(a)(2). 

Background 

DHHS  conducts  or  supports  certain 
epidemiologic  studies  in  which  the 
purposes  are:  (1)  to  describe  the 
prevalence  or  incidence  of  a  disease  by 
identifying  all  cases,  and  (2)  to  study 
potential  risk  factor  associations  for  a 
disease.  For  most  such  studies,  the  IRB 
determines  that  the  research  at  issue 
involves  no  more  than  minimal  risk  and 
no  more  than  inconvenience  to  the 
subjects.  The  human  participants  in  this 
type  of  public  health  research  may 
include  prisoners  in  the  study 
population.  State  health  agencies  are 
most  commonly  the  conduits  for  this 
kind  of  research. 

Subpart  C  of  the  DHHS  regulations, 
set  forth  in  45  CFR  46.301  et  seq.. 
defines  four  categories  of  research  that 
may  involve  prisoners.  Sections  45  CFR 
46.'305(a)(l)  and  46  306(a)(2)  require 
that  IRBs  and  the  Secretary, 
respectively,  determine  that  research 
involving  prisoners  represent  one  of 
these  four  categories.  The  first  three, 
paragraphs  (i).  (ii).  and  (iii)  of 
46.306(a)(2),  require  that  the  research 
target  either  (i)  the  causes,  effects,  or 
processes  of  incarceration  and  of 
criminal  behavior;  (ii)  the  prison  as  an 
institution  or  prison  life:  or  (iii) 
conditions  particularly  affecting 
prisoners  as  a  class.  The  fourth, 
paragraph  (iv)  of  46.306(a)(2),  permits 
research  on  practices  which  have  the 
intent  and  reasonable  probability  of 
improving  the  health  or  well-being  of 
the  prisoner-subject.  Certain 
epidemiologic  studies  conducted  or 
supported  by  the  DHHS  do  not  fall  into 
any  of  these  four  categories.  Instead,  the 


research  focuses  on  a  particular 
condition  or  disease  which  might  affect 
prisoners  as  it  would  anyone  else  in  the 
population. 

An  example  of  an  epidemiological 
studv  that  would  be  permitted  under  the 
proposed  waiver  is  one  in  which  all 
persons  with  HIV.  but  with  none  of  the 
known  risk  factors  for  HI\'.  are  asked  to 
participate  in  a  study  involving  an 
interview,  review  of  medical  records, 
and  collection  of  a  blood  specimen.  The 
purpose  of  the  study  is  to  determine 
other  potential  risk  factors  for  HIV.  All 
states  with  mandator\-  HIV  reporting 
laws  report  these  cases  to  the  Centers  for 
Disease  Control  and  Prevention  (CDC).     . 
Each  person  who  meets  the  study 
definition  would  be  asked  to  participate, 
and  prisoners  could  well  be  members  of 
the  potential  study  group. 

The  range  of  studies  to  which  the 
proposed  waiver  would  apply  includes 
chronic  diseases,  injuries,  and 
environmental  health.  This  type  of 
research  uses  epidemiologic  methods 
(such  as  interviews  and  collection  of 
biologic  specimens)  that  entails  no  more 
than  minimal  risk  to  the  subjects. 

The  specific  tvpe  of  epidemiological 
research  conducted  by  DHHS  and 
subject  to  the  proposed  waiver  involves 
no  more  than  minimal  risk  and  no  more 
than  inconvenience  to  the  human 
subject  participants.  The  proposed 
waiver  would  allow  DHHS  to  conduct 
or  support  a  type  of  minimal  risk 
research  that  does  not  now  fall  within 
the  categories  set  out  in  45  CFR 
46.306(a)(2). 

Periodic  Review 

If  implemented,  a  periodic  review  of 
the  ways  in  which  DHHS  implements 
the  proposed  waiver  would  be 
conducted  by  OHRP  to  determine  the 
adequacy  of  the  waiver  in  meeting  its 
intended  need  or  if  adjustments  to  the 
waiver  might  be  necessar\-  and 
appropriate. 

Dated:  September  9.  2002. 
Eve  E.  Slater, 
.Assistant  SfrrHan  tor Ht^ultti. 

.Approved:  September  26.  2002. 
Tommy  G.  Thompson. 

Serretan-.  Department  of  Health  and  Human 
Sen,' ices. 
[PR  Doc.  02-2.52U5  Filed  10— J-02:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Docket  No.  DA-02-05] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Service, 

LSD  A 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  ac cnrdancp  with  tht^ 
Paperwork  Reduction  Act  ot  1995  (44 
r  S.C.  Chapter  35).  this  notice 
announces  the  .-\gric:ultural  Marketintj 
Services'  (AMS)  intention  to  rt-quest  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for  the 
Regulation^  Governing  the  lnspef:tion 
and  Grading  of  Manufactured  or 
Processed  Dairy  Products — 
Recordkeeping  (Subpart  B). 
DATES:  Comments  receivf>d  bv  December 
6.  2002.  will  be  ( (msidfred 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M  Sausville.  USDA  AMS/Dairy 
Programs.  Dairy  Standardization 
Branch.  Room  2746-South  Building, 
1400  Independence  A\enue.  SVV., 
Washington.  DC  20250-0230:  Tel:  (202) 
720-2643.  Fax:  (202)  720-2643  or  via  e- 
mail  at  sus(insau'ivil!p''iu!ida  gov 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Governing  the 
Inspection  and  Grading  of  Manufactured 
or  Processed  Dairy  Products — Record 
Keeping  (Subpart  B) 

0\tB  \umber:  0581-01  lU. 

Expiration  Date  of  Approval:  April  30, 
2003 

Type  of  Bequest:  Extension  and 
revision  of  a  currently  approved 
information  collection 

Abstrat  t  The  .-Kgricultural  Marketing 
.\ct  (AMA)  of  1946  (7  U.S.C.  1621  et 
seq.)  directs  the  Department  to  develop 
programs  which  will  provide  for  and 
facilitate  the  marketing  of  agricultural 


prmiui  ts.  One  of  these  pnjgrams  is  the 
USDA  voluntarv  inspection  and  grading 
program  for  dairv  products  (7  CFR  part 
3H]  where  these  dairy  products  are 
graded  according  to  U.S.  grade 
st.indards  bv  a  USDA  grader.  The  dairy 
[irciducts  under  the  dairy  program  may 
be  identified  with  the  USDA  grade 
mark.  Dair\'  processors,  buyers,  retailers, 
institutional  users,  and  consumers  have 
requested  that  such  a  program  be 
developed  to  assure  the  uniform  quality 
of  dairy  products  purchased.  In  order 
for  anv  service  program  to  perform 
satisfactoriU  .  there  are  regulations  for 
the  provider  and  user.  For  these  reasons, 
the  dair\  inspectiim  and  grading 
program  regulations  were  developed 
and  issued  under  the  authority  of  the 
Act   These  regulations  are  essential  to 
administer  the  program  to  meet  the 
needs  of  the  user  and  to  carr\-  out  the 
()Lirp()ses  of  the  Act. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carrv  out  the  intent  of  the 
.•\M.A  tn  ensure  that  dairy  products  are 
produced  uniler  sanitary  conditions  and 
that  buyers  are  purchasing  a  quality 
product   In  order  for  the  Regulations 
Governing  the  Inspection  and  Grading 
of  ManufacturtHi  fir  Processed  Dairy 
Produc:fs  to  serve  the  government, 
industry,  and  the  consumer,  laboratory 
test  results  must  be  recorded. 

Respondents  are  not  required  to 
submit  information  to  the  agency.  The 
records  are  to  be  evaluated  bv  a  USDA 
inspector  at  the  time  of  an  inspection. 
These  records  include  quality  tests  of 
each  producer,  plant  records  of  required 
tests  and  analysis,  and  starter  and 
I  heese  make  records.  As  an  offsetting 
benefit,  the  records  required  by  USDA 
are  also  records  that  are  routinely  used 
b\  the  inspected  facilitv  for  their  own 
supervisory  and  quality  control 
purposes. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  record  keeping  is 
estimated  to  average  2.85  hours  per 
response. 

Respondents:  Dairy  products 
manufacturing  facilities. 

Estunated  Xuniber  of  Respondents: 
487, 

Estimated  Total  Annual  Burden  on 
Respondents:  1388. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agencv,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  tht;  validity  of 
the  methcxlology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  the  Office  of 
the  Deputv  Administrator.  USDA/ AMS/ 
Dairy  Programs.  Room  2968-S,  1400 
Independence  Avenue  SW.. 
Washington.  DC  20090-6456.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dnti'd:  October  1,  2002. 
A.I.  Yates. 

Administrator.  Af^rirultuml  Marketing 
Senice 

\VR  Do(    02-254:il  Filed  10-4-02;  8:43  am] 
BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

South  Pyramid  Timber  Sales, 
Willamette  National  Forest,  Linn 
County,  OR 

AGENCY:  Forest  Service.  USDA, 
ACTION:  Cancellation  notice. 


SUMMARY:  August  2.  1999,  a  Notice  of 
Intent  (NOI)  to  prepare  an 
environmental  impact  statement  for  the 
South  Pyramid  Timber  Sales  on  the 
Sweet  Home  Ranger  District  of  the 
Willamette  National  Forest,  was 
published  in  the  Federal  Register  (64 
FR  41912),  The  1999  NOI  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  McGinley,  Resource  Planner. 
Sweet  Home  Ranger  District.  3225 
Highway  22.  Sweet  Home.  Oregon 
97386:  phone  541-367-5168, 
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Dated:  September  19,  2002. 
Michael  Rassbach, 

District  Ranger. 

[FR  Doc,  02-25375  Filed  10-4-02;  8:45  am] 

BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Coconino  Nationai  Forest,  Arizona; 
Arizona  Snowbowl  2002  Faciiities 
Improvements  Pian 

AGENCY:  Forest  Service.  USDA, 
ACTION:  Notice  of  intent  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
anticipated  environmental  effects  of  the 
Arizona  Snowbowl  (Snowbowl) 
proposed  2002  Facilities  Improvements 
Plan.  The  chief  feature  of  the  Proposed 
Action  is  Snowbowl's  proposal  to 
develop  snowmaking.  This  would  entail 
the  burial  of  air,  water,  and  electrical 
lines  within  the  ski  area  sufficient  to 
enable  the  Snowbowl  to  produce 
artiBcial  snow  from  reclaimed  water  on 
203.5  acres  of  skiing  terrain. 
Snowmaking  would  also  require  the 
construction  of  a  10  million  gallon 
water  storage  pond  within  the  ski  area, 
as  well  as  the  construction  of  a  pipeline 
from  Flagstaff  to  the  Snowbowl  to 
convey  the  water. 

The  other  major  aspects  of  the 
Proposed  Action  include: 

•  Realignment,  modernization  and/or 
upgrade  of  the  Sunset.  Hart  Prairie  and 
Aspen  chairlifts;  and  installment  of  a 
new  Humphrey's  chairlift  to  provide 
skier  access  to  a  new  pod  of  ski  runs, 

•  Creation  of  approximately  66.5 
acres  of  new  skiing  terrain,  intended  to 
primarily  serve  intermediate  and 
advanced  skiers.  This  proposed  work 
comprises  widening  and  extending 
some  trails,  and  the  construction  of  two 
sets  of  new  trails. 

•  Construction  of  a  seven-acre 
snowplay  area  near  the  Hart  Prairie 
Lodge.  The  proposed  snowplay  area 
would  include  a  surface  conveyor,  a 
parking  lot,  and  a  guest  services 
building. 

•  Construction  of  a  snowboarding 
halfpipe  near  the  bottom  of  the  existing 
Sunset  chairlift. 

•  Enlargement  and  upgrading  of  both 
day  lodges. 

•  Development  of  a  2,500  sq.  foot 
Cultural  Center  in  or  near  the  Agassiz 
Lodge. 

•  Construction  of  three  new  ski  team 
buildings  to  replace  existing  buildings. 


•  Placement  of  low-watt  lighting  on 
ski  trails  and  facilities  on  the  middle  to 
lower  areas  of  the  ski  area  for  night 
skiing. 

•  Construction  of  a  redesigned 
entrance  loop  to  improve  vehicle  traffic 
flow. 

•  Construction  of  pedestrian 
underpass  between  the  Hart  Prairie 
Lodge  and  the  Sunset  chairlift  to 
increase  pedestrian  safety  and  improve 
traffic  flow, 

•  Construction  of  a  hiking  trail  from 
the  existing  Agassiz  mid-station  to  the 
top  of  the  Aggasiz  chairlift, 

•  Construction  of  an  Americans  w-ith 
Disability  Act  (ADA)-complaint  summer 
access  trail  into  Hart  Prairie, 

•  Combination  of  parking  lots  1  and 
2. 

•  Thinning  of  approximately  42  acres 
of  dead  and  dying  trees, 

•  Improvement  of  skiing  terrain  by 
grading/stumping  50  acres  and 
smoothing  10  acres  on  existing  ski  runs, 
and 

•  Creation  of  a  dedicated  ski  teaching 
area  to  accommodate  beginning  skiers. 

The  agency  gives  notice  of  the  full 
environmental  analysis  and  decision- 
mciking  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
individuals  may  become  aware  of  how 
they  may  participate  in  the  process  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the 
proposal  and  envirorunental  analysis 
should  be  received  by  November  15, 
2002,  A  draft  environmental  impact 
statement  is  expected  in  June  of  2003 
and  a  final  environmental  impact 
statement  is  expected  in  January  of 
2004, 

ADDRESSES:  Send  written  comments 
concerning  this  proposal  to:  Peaks 
Ranger  District,  attn:  Snowbowl 
Upgrade,  5075  N.  Highway  89.  Flagstaff, 
AZ  86004.  e-mail:  r3_coconino_ 
snowbowlupgrade@fs.fed.  us. 

FOR  FURTHER  INFORMATION:  Direct 
questions  about  the  proposed  action  and 
EIS  to  Ken  Jacobs.  Peaks  Ranger  District. 
Phone:  (928)  214-2464, 
SUPPLEMENTARY  INFORMATION:  The 
Proposed  Action  addresses  issues 
related  to  safety,  customer  service  and 
economics  associated  with  the 
operations  of  the  existing  ski  area.  All 
elements  of  the  proposal  remain  within 
the  existing  Special  Use  Permit 
Boundary.  Presently,  alpine  skiing/ 
snowboarding  and  other  resort  activities 
are  provided  to  the  public  through  a 
Special  Use  Permit  (SUP)  issued  by  the 
U.S.  Forest  Service  and  administered  by 
the  Coconino  National  Forest.  Many  of 
the  proposed  projects  have  been 


conceptually  approved  through  a 
previous  National  Environmental  Policy 
Act  analysis. 

The  permitted  ski  area  is  coated  on 
National  Forest  System  lands  within 
sections  31  and  32.  Township  23  North. 
Range  7  East;  section  36  Township  23 
North.  Range  6  East:  sections  5  and  6. 
Township  22  North.  Range  7  East:  and 
sections  1.  Township  22  North.  Range  6 
East. 

The  proposed  improvements  are 
consistent  with  the  Coconino  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan).  The  proposed 
improvements  are  considered  necessary 
in  light  of  current  resort  deficiencies, 
increased  visitation  experienced  over 
the  past  decade  and  projects  future 
visitation.  The  ensuing  analysis  will 
provide  additional  site-specific  detail 
for  the  proposal  to  reflect  changing 
socio-economic  and  environmental 
considerations,  and  may  modif\'  the 
project  proposal  in  response  to 
environmental  issues. 

The  majority  of  the  proposed 
improvements  are  originally  within  the 
1979  Final  Environmental  Impact 
Statement  and  the  Record  of  Decision 
for  the  Arizona  Snowbowl  Ski  Area 
Proposal,  New  proposed  projects  have 
been  designed  to  remain  within  the 
scope  of  the  1979  Ski  Area  Proposal  and 
Final  Environmental  Impact  Statement. 
The  proposed  improvements  provide 
high  quality,  reliable  recreational 
opportunities  while  minimizing  effects 
to  surrounding  resource  values.  This  has 
been  accomplished  by  focusing  the 
scope  of  the  proposed  action  on  the  key 
elements  necessary  to  significantly 
enhance  the  quality  of  the  skiing 
experience  offered  to  the  recreating 
public. 

Purpose  and  Need  for  Action 

The  Forest  Service  and  Arizona 
Snowbowl  cooperatively  determined 
broad  categories  important  to  the 
improvement  to  the  Arizona  Snowbowl 
(Snowbowl)  facilities.  From  these 
categories,  a  list  of  proposed  projects 
was  created.  The  overall  Purpose  and 
Need  for  these  projects  responds  to  the 
three  broad  categories.  (1)  consistent/ 
reliable  operating  season  by 
snowmaking,  (2)  improve  skiing  and 
recreational  opportunities  by  bringing 
terrain  and  infrastructure  into  balance 
with  demand,  and  (3)  facilities  need  to 
comply  with  Americans  with 
Disabilities  Act  (ADA). 

Possible  Alternatives 

There  are  no  alternatives  identified  at 
this  time.  However,  different 
configurations  of  improvements  or 
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different  sources  of  water  for 
snowmdking  will  likely  be  explored 

Rasponsible  Official 

The  responsible  official  is  Jim  Golden. 
Forest  Supervisor  for  the  Coconino 
National  Forest.  2323  E  Greenlaw  Lane. 
Flagstaff  AZ  86004.  The  responsible 
official  will  document  the  decision  and 
reasons  for  the  decisi(Hi  in  a  Record  of 
Decision  That  decision  will  be  subject 
to  appeal  under  36  CFR  part  215  cjr  part 
251 

Nature  of  Decision  To  Be  Made 

The  decision  will  be  to  modify  the 
master  plan  for  the  Snowbowl  Ski 
permit,  if  an  action  alternative  is 
selected.  .Ml  potential  actions  are  within 
the  existing  permit  area;  there  will  be  no 
expansion  of  the  area. 

Scoping  Process 

Public  questions  and  comments 
regarding  this  proposal  are  an  integral 
part  of  this  environmental  analysis 
process.  Comments  will  be  used  to 
identif\-  issues  and  develop  alternatives 
to  Snowbowl's  proposal.  To  assist  the 
Forest  Service  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action,  comments  should  be  as 
specific:  as  possible 

Two  public  open  houses  will  be  held 
The  first,  on  October  10.  2002  ft-om  630 
p  m.  to  8:30  p.m.  and  the  second,  on 
October  26.  2002  from  2  p.m.  to  5  p.m. 
Both  meetings  will  be  held  at  the 
Flagstaff  High  School  Commons  in 
Flagstaff  .\ri2ona.  The  purpose  of  the 
meetings  will  be  to  provide  the  public 
with  an  opportunity  to  become  more 
familiar  with  the  proposal  and  to 
understand  the  review  and  analysis 
process  that  will  be  used  in  evaluating 
this  proposal.  Additional  information 
mav  also  be  obtained  on  the  web  by 
accessing:  http  / /www fs.fed  us/r3/ 
coconino/nepa 

Preliminary  Issues 

Identified  preliminarv'  issues  include: 
Traditional  Cultural  Property — The 
San  Francisco  Mountain  is  a  Traditional 
Cultural  Property  (TCP)  and  was 
determined  eligible  for  the  National 
Register  of  Historic  Places  as  part  of  the 
White  Vulcan  Mine  Settlement  in  [uly 
2000.  The  Mountain  is  of  traditional 
cultural  significance  to  several  Indian 
tribes,  including  the  Hopi.  Navajo.  Zuni. 
Hualapai.  Havasupai.  Yavapai-Apache. 
Yavpai-Prescott.  Tonto  Apache.  White 
Mountain  Apache.  San  Carlos  Apache, 
San  Juan  Southern  Paiute.  Fort 
McDowell  Mohave  Apache,  and  .\coma. 
Previous  input  has  indicated  that 
commercial  and  recreational  activities 


on  the  Mountain  sometimes  conflict 
with  these  values. 

Snowniaking — Preliminary'  input  from 
some  members  of  the  public  have 
expressed  concern  over  the  hydrological 
effects  of  snowmaking  on  the 
surrounding  land.  In  addition,  some 
people  have  expressed  health  related 
concerns  over  the  use  of  reclaimed 
water  for  snowmaking. 

These  issues  as  well  as  any  other 
identified  by  this  scoping  process  will 
be  analvzed  in  detail  during  the  EIS 
process.  Alternatives  may  be  developed 
or  mitigaticm  measures  identified  to 
address  issues  related  to  the  proposed 
action. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  davs  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankft^  S'urhar  Power  Corp.  v. 
SRDC.  435  U.S.  519.553  (1978).  Also. 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
envinmmental  impact  statement  may  be 
waived  or  dismissed  bv  the  courts.  Citv 
of  Angoon  v  Hodel.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc  v.  Hams.  490  F.  Supp. 
1334.  1338  (ED.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participation  by  the  close  of  the 
November  15.  2002  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  the  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
cont:erns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 


chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 

Authority:  40  CFR  1501.7  and  1.508.22; 
Forest  Service  Handbook  1909.15.  Section 
21) 

Dateci:  October  1.2002. 
Rodger  Zanotto. 

Acting  Forest  Supenisor.  Coconino  S'ational 
Forest. 

|FR  Doc.  02-25373  Filed  10-4-02;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMEtfT  OF  AGRICULTURE 

Forest  Service 

Fresno  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Fresno  County  Resource 
Advisory  Committee  will  meet  in 
Clovis,  California.  The  purpose  of  the 
meeting  is  to  discuss  and  to  receive 
project  proposals  regarding  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Public  Law 
106-393)  for  expenditure  of  Payments  to 
States  Fresno  County  Title  II  funds. 
DATES:  The  meeting  will  be  held 
No\ember  19.  2002,  6;30  p.m.  to  9:30 
p.m. 

ADDRESSES:  1600  Tollhouse  Road. 
California.  The  meeting  will  be  held  at 
the  Sierra  National  Forest,  Forest 
Supervisor's  office,  1600  Tollhouse 
Road.  Clovis.  California  93611-0532. 
Send  written  comments  to  Nancy 
Fleenor,  Fresno  County  Resource 
Advisory  Committee  Coordinator,  c/o 
Sierra  National  Forest,  High  Sierra 
Ranger  District.  29688  Auberry  Road, 
Prather,  CA  93651  or  electronically  to 
nfleenor@fs.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Fleenor,  Fresno  County  Resource 
Advisory  Committee  Coordinator, 
(559)855-5355  ext.  3350. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
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Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Payments  to  States  Fresno 
County  Title  II  project  matters  to  the 
attention  of  the  Committee  may  file 
written  statements  with  the  Committee 
staff  before  or  after  the  meeting.  Public 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  November  19.  2002  will  have  the 
opportunity  to  address  the  Committee  at 
those  sessions.  Agenda  items  to  be 
covered  include:  (1)  Review  and 
approve  the  October  15.  2002  meeting 
notes;  (2)  discuss  new  business  of  the 
RAC  if  applicable;  (3)  discuss  the 
progress  of  the  2001  funded  projects;  (4) 
consideration  of  Title  11  Project 
proposals  from  the  public  and/or  the 
RAC  members;  (5)  confirm  the  date, 
location  and  agenda  of  the  next  meeting; 
(6)  public  conunent. 

Dated:  September  30.  2002. 
Ray  Porter, 
District  Ranger. 
[FR  Doc.  02-25344  Filed  10-^-02;  8:45  am] 

BILUNG  CODE  3410-11-11 


provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  September  30.  2002. 
Monte  Fujishin, 

Columbia  Countv  RAC  Designated  Federal 
Official. 
[FR  Doc.  02-25354  Filed  10-4-02;  8:45  am) 

BILLING  CODE  3410-BH-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Columbia  County  Resource  Advisory 
Committee  (RAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463),  the  Columbia  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  October  7,  2002  in  Dayton. 
Washington.  The  purpose  of  the  meeting 
is  to  discuss  future  RAG  actions 
including  the  consideration  of  possible 
Title  n  projects  under  Public  Law  106- 
393.  H.R.  2389.  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000.  also  called 
the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
October  7.  2002  ft-om  7  p.m.  to  9  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Post  Office,  202  S.  2nd  St., 
Dayton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monte  Fuishin.  Designated  Federal 
Official.  USDA.  Umatilla  National 
Forest,  Pomeroy  Ranger  District,  71 
West  Main  Street,  Pomeroy,  WA  99347. 
Phone:  (509)  843-1891. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  will  focus  on  Title  II  project 
proposals.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Tuolumne  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  meeting.  

summary:  The  Tuolumne  County 
Resource  Advisory  Coimnittee  will  meet 
on  October  28,  2002,  at  the  City  of 
Sonora  Fire  Department,  in  Sonora, 
California.  The  purpose  of  the  meeting 
is  to  review  subcommittee 
recommendations  on  how  to  improve 
funding  and  administrative  procedures 
for  project  proposals. 
DATES:  The  meeting  will  be  held 
October  28,  2002,  from  12  p.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  City  of  Sonora  Fire  Department 
located  at  201  South  Shepherd  Street,  in 
Sonora,  California  (CA  95370). 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Kaunert,  Committee  Coordinator, 
USDA,  Stanislaus  National  Forest. 
19777  Greenley  Road,  Sonora  CA  95370 
(209)  532-3671;  EMAIL 
pkaunert@fs.fed. us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include;  (1)  Report 
out  from  the  Chairperson's  presentation 
to  the  Tuolvunne  County  Board  of 
Supervisors;  (2)  Review  subcommittee 
recommendations  on  how  to  improve 
funding  and  administrative  procedures 
for  project  proposals;  (3)  Determine 
purpose  and  dates  of  future  meetings. 
This  meeting  is  open  to  the  public. 

Dated;  September  30.  2002. 
Glenn  Gottschall, 
Acting  Forest  Supervisor. 
[FR  Doc.  02-25376  Filed  10-4-02;  8:45  am] 

BILUNG  CODE  3410-ED-M 


summary:  The  Glenn/Colusa  County 
Resource  Advisory-  ( -ommittee  (RAC) 
will  meet  in  Willon-s.  California. 
Agenda  items  to  be  covered  include:  (1) 
Introductions.  (2)  Approval  of  Minutes. 
(3)  Public  Comment.  (4)  Status  of  Project 
Proposals.  (5)  Draft  Project  Evaluation 
Criteria/Possible  Action.  (6)  Draft 
Project  Evaluation  &  Tracking  Report/ 
Possible  Action.  (7)  General  Discussion. 
(8)  Project  Presentation/Possible  Action. 
DATES:  The  meeting  will  be  held  on 
October  28.  2002.  from  1:30  p.m.  and 
end  at  approximately  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forest 
Supervisor's  Office.  825  N.  Humboldt 
Ave..  Willows.  CA  95988.  Individuals 
wishing  to  speak  or  propose  agenda 
items  must  send  their  names  and 
proposals  to  lim  Giachino,  DFO.  825  N. 
Humboldt  Ave..  Williows.  CA  95988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini.  Committee 
Coordinator.  USDA.  Mendocino 
National  Forest,  Grindstone  Ranger 
District.  P.O.  Box  164.  Elk  Creek.  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini@fs.fed.  us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussions  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  October  24.  2002 
will  have  the  opportunitv-  to  address  the 
committee  at  those  sessions. 

Dated:  October  1.  2002. 
James  F.  Giachino. 
Designated  Federal  Official 
[FR  Doc.  02-25439  Filed  10-4-U2  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Glenn/Colusa  County  Resource 
Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-560-802] 

Certain  Preserved  Mushrooms  from 
Indonesia:  Initiation  of  New  Shipper 
Antidumping  Duty  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty  Review  for 
the  period  February  1,  2002,  through 
July  31,  2002. 


EFFECTIVE  DATE:  October  7.  2002. 
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SUMMARY:  Tht'  Department  of  Commercf 
ha.s  received  requests  to  conduct  a  new 
shipper  re\ievv  of  the  antidumpint;  dutv 
order  on  certain  preserved  mushrooms 
from  huionesia   In  accordance  with 
section  751(a)(2)(B)  of  the  Tariff  Act  ot 
14:J0,  as  amended,  and  19  CFR 
351  _'14(d).  we  are  initiating  a  review  for 
PT  Kka  Tmiur  Rava  ami  PT  Karya 
Koinpos  Bagas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sophie  (lastro  or  Rebec  ca  Trauior. 
hnport  Administration,  International 
Trade  Administratiim.  L'.S   Department 
of  Commerce,  14th  Street  and 
Constitution  ,\venue.  \\V..  Washington. 
DC  202.30;  telephone  (202)  482-0588  or 
(202)  482-4007.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

(,'nlt'ss  otherwise  indicated,  all 
citations  to  the  Tanft  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  lanuarv  1.  1995. 
the  effective  date  of  the  amendments 


m.idc  tn  the  Act  by  the  I'ruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicat(;d.  all  citations  to  the 
Department  of  (;ommerce  ("the 
Department")  regulations  are  to  19  CFR 
p.irt  351  (2002). 

Background 

The  Department  has  received  timely 
requests  from  PT  Eka  Timur  Raya  (Etira) 
and  PT  Karya  Konipos  Bagas  (KKB).  in 
accordance  with  19  CFR  351.214(c),  for 
a  new  shipper  review  of  the 
antidumping  dutv  order  on  certain 
preserved  mushrooms  from  Indonesia, 
whK:h  has  a  February  anniversary 
month. 

As  required  bv  19  CFR 
351.214(b)(2){i),'(ii),and  (iii)(A),  each 
compan\  iifentified  above  has  certified 
that  it  did  not  e.xport  certain  preserved 
mushrooms  to  the  United  States  during 
the  perind  of  investigation  ("POI"),  and 
that  It  has  never  been  affiliated  with  any 
exporter  or  producer  which  exported 
certain  preserved  mushrooms  during  the 
PO!   Pursuant  to  the  Department's 


regulations  at  19  CFR  351,214(b)(2)(iv), 
each  company  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  to  the  United  States,  the 
date  of  entry  of  that  first  shipment,  the 
volume  of  that  shipment  and  the  date  of 
the  first  sale  to  an  unaffiliated  customer 
in  the  United  States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act,  as  amended,  and 
19  CFR  351.214(b),  and  based  on 
information  on  the  record,  we  are 
initiating  a  new  shipper  review  for  Etria 
and  KKB. 

Initiation  of  Review 

In  accordance  with  section 
751  (a)(2)(B)(ii)  of  the  Act  and  1 9  CFR 
351.214(d)(1),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  preserved  mushrooms 
from  Indonesia.  We  intend  to  issue  the 
preliminary  results  of  this  new  shipper 
review  not  later  than  180  days  after 
initiation  of  this  review. 


Antidumping  Duty  New  Shipper  Review  Proceeding 

Period  to  be  Reviewed 

PT  Eka  Timur  Raya 

02/01/02  -  07/31/02 

PT  Kar/a  Komoos  Bagas    .... 

02/01/02  -  07/31/02 

We  will  instruct  the  Customs  Ser\ice 
to  allow,  at  the  option  of  the  importer, 
the  postmg,  until  the  completion  of  the 
review,  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
subject  merchandise  from  the  above- 
listed  companies  in  accordance  with  I'l 
CFR  351  214(e)   Because  Etna  and  KKB 
certified  that  they  both  product;  and 
export  the  subject  merchandise,  the  sale 
of  which  was  the  basis  for  this  new 
shipper  re\  iew  request,  we  will  applv 
the  bonding  privilege  only  to  subjec  t 
merchandise  for  which  they  are  buth  the 
producer  and  exporter 

Interested  parties  that  need  access  to 
proprietary  information  in  this  new- 
shipper  review  should  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CP"R  351  305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  use,  1675(aJ)  and  19  CFR 
351.214(d). 

Datf'il   .September  ,10,  2002. 
Richard  Moreland, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Do(    ()2-_'S44H  Filed  10-4-02;  8:45  ami 

BiLLMG  COO£  35ia-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-851] 

Certain  Preserved  Mushrooms  from 
the  People's  Republic  of  China: 
Initiation  of  Fifth  New  Shipper 
Antidumping  Duty  Review 

AGENCY:  liu[)ort  Administration, 
International  Trade  Administration. 
Department  of  (iominerce. 
SUMMARY:  The  Department  of  Commerce 
has  received  re(|uests  to  c:onduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  preserved  mushrooms 
from  the  People's  Republic  of  China.  In 
accordance  with  19  CFR  351.214(d),  we 
are  initiating  a  review  for  Xiamen 
Zhongjia  Imp.  and  Exp.  Co.,  Ltd.  and 
Zhan_;/.hou  Longhai  Minhui  Industry 
and  Trade  (io  .  Ltd..  both  producers  and 
exporters  of  c;ertain  preserved 
mushrooms  from  the  People's  Republic 
nf  China  i  -PRC"). 
EFFECTIVE  DATE:  October  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
4a2-17fiti. 
SUPPLEMENTARY  INFORMATION: 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  (  "the 
Department")  regulations  are  to  19  CFR 
part  351  (April  2002). 

Background 

The  Department  has  received  timely 
requests  from  Xiamen  Zhongjia  Imp, 
and  Exp.  Co.,  Ltd,  ("Zhongjia")  and 
Zhangzhou  Longhai  Minhui  Industry 
and  Trade  Co..  Ltd.  ("Minhui"),  in 
accordance  with  19  CFR  351.214(c),  for 
a  new  shipper  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  PRC, 
which  has  a  Februarv'  anniversary 
month. 

As  required  bv  19  CFR 
351.214(b)(2)(i),"(ii),  and  (iii){A),  each 
company  identified  above  has  certified 
that  it  did  not  export  certain  preserved 
mushrooms  to  the  United  States  during 
the  period  of  investigation  ( 'POT'),  and 
that  it  has  never  been  affiliated  with  any 
exporter  or  producer  which  did  export 
certain  preserved  mushrooms  during  the 
POI.  The  company  has  further  certified 
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that  its  export  activities  are  not 
controlled  by  the  central  government  of 
the  PRC,  satisfying  the  requirements  of 
19  CFR  351.214(b)(2)(iii)(B).  Pursuant  to 
the  Department's  regulations  at  19  CFR 
351,214(b)(2)(iv)(A),  each  company 
submitted  documentation  establishing 
the  date  on  wrhich  it  first  shipped  the 
subject  merchandise  to  the  United 
States,  the  date  of  entry  of  that  first 


shipment,  the  volume  of  that  shipment, 
and  the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States, 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act.  as  amended,  and 
19  CFR  351, 214(b).  and  based  on 
information  on  the  record,  we  are 
initiating  the  new  shipper  review  for 
Minhui  and  Zhongjia. 


Antidumping  Duty  New  Shipper  Review  Proceeding 


PRC:  Certain  Presented  Mushrooms,  A-570-851: 
Xiamen  Zhongjia  Imp.  and  Exp.  Co.,  Ltd 
Zhangzhou  Longhai  Minhui  Industry  and  Trade  Co.,  Ltd. 


Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B){ii)  of  the  Act  and  19  CFR 
351.214(d)(1),  we  are  initiating  a  new- 
shipper  review  of  the  antidumping  duty 
order  on  certain  preserved  mushrooms 
from  the  PRC.  We  intend  to  issue  the 
preliminarv'  results  of  this  review  not 
later  than  180  days  after  the  date  on 
which  the  review  is  initiated. 


Period  to  tie  Reviewed 


0201/02  -  07/31/02 
02'01/02  -  07/31/02 


We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  until  the  completion  of  the 
review,  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  each  entry  of  the 
subject  merchandise  from  the  above- 
listed  companies.  Because  Minhui  and 
Zhongjia  have  certified  that  they  both 
produce  and  export  the  subject 
merchandise,  the  sale  of  which  was  the 
basis  for  this  new  shipper  review 
request,  we  will  apply  the  bonding 
privilege  only  to  subject  merchandise 
for  which  they  are  both  the  producer 
and  exporter. 

Interested  parties  that  need  access  to 
proprietary  information  in  this  new 
shipper  review  should  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 

Dated:  September  30,  2002. 
Richard  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  02-25449  Filed  10-4-02;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-809] 

Certain  Stainless  Steel  Flanges  From 
India;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  March  7,  2002,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 


administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  (flanges) 
from  India  (67  FR  10358),  The  review- 
covers  flanges  manufactured  by  Isibars 
Ltd,  (Isibars),  Panchmahal  Steel  Ltd. 
(Panchmahal),  Patheja  Forgings  and 
Auto  Parts  Ltd,  (Patheja),  and  Viraj 
Forgings  Ltd,  (Viraj),  The  period  of 
review  (POR)  is  February  1,  2000, 
through  January  31,  2001,  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 
Based  on  our  analysis  of  the  comments 
received,  we  have  made  changes  in  the 
margin  calculations.  Therefore,  the  final 
results  differ  from  the  preliminary 
results.  The  final  weighted-average 
dumping  margins  for  the  reviewed  firms 
are  listed  below  in  the  section  entitled 
"Final  Results  of  Review.  ' 

EFFECTIVE  DATE:  October  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Killiam  or  Robert  James.  AD/ 
CVD  Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U,S,  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230, 
telephone;  (202)  482-5222  or  (202)  482- 
0649.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act,  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (1999). 

Background 

We  invited  parties  to  comment  on  our 
preliminary  results  of  review,  and  we 
received  briefs  and  rebuttals  from  the 


petitioners,  the  Coalition  Against  Indian 
Flanges,  and  Viraj, 

Scope  of  Review 

The  products  under  review  are  certain 
forged  stainless  steel  fianges  from  India, 
both  finished  and  not  finished, 
generally  manufactured  to  specification 
ASTM  A-182,  and  made  in  alloys  such 
as  304,  304L,  316,  and  316L.  The  scope 
includes  five  general  types  of  fianges. 
They  are  weld  neck,  used  for  butt-weld 
line  connection;  threaded,  used  for 
threaded  line  connections;  slip-on  and 
lap  joint,  used  with  stub-ends/butt-weld 
line  connections;  socket  weld,  used  to 
fit  pipe  into  a  machined  recession;  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  the  flanges  within  the  scope  range 
generally  from  one  to  six  inches: 
however,  all  sizes  of  the  above- 
described  merchandise  are  included  in 
the  scope.  Specifically  excluded  from 
the  scope  of  this  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheadings 
7307.21,1000  and  7307,21.5000  of  the 
HTSUS.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  under 
review  is  dispositive  of  whether  or  not 
the  merchandise  is  covered  by  the 
review. 

Use  of  Facts  Available 

As  in  the  preliminar>'  results,  and  for 
the  reasons  stated  therein,  we  have 
continued  to  assign  to  Panchmahal  and 
Patheja  the  rate  of  210%,  based  on 
adverse  facts  available. 

Analysis  of  Comments  Received 

The  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review-  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
("Decision  Memo")  from  Joseph  A. 
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-i[R'tnni    U^>put\  .-\^^l^tdnt  Sf(  r>'t,ir\ . 
Inipiirtdiit  Administration,  (Irnup  III.  to 
Pan  ,ir  Shirzad.  Assistant  Secretary'  for 
Import  Administraticm.  dated 
c  oncurrcntlv  with  this  notice,  which  is 
htrebv  adopted  by  thi^  imtice.  A  list  of 
the  issues  which  ptirtie>  have  raised  ami 
to  which  we  have  responded,  all  of 
whK;h  are  in  the  Det  ision 
Memorandum,  is  attached  to  thl^  notice 
as  an  Appendix.  Parties  can  tind  .i 
complete  discussion  of  all  issuer  raised 
in  this  review  and  the  corresponding 
recommendations  m  this  puhlu 
memorandum  whu  h  i^  on  file  in  the 
Central  Record  I  nit,  room  B-OW^I  of  the 
main  Defiartment  ot  ( ^omiiifn  »• 
hiiihlint;   In  addition,  a  complete 
version  of  the  Decision  Memoraii(iuiii 
can  be  ai  i  essed  iiire(  f!\-  on  the 
International  Trade  Administration's 
Web  site  at  http://\vww:ia. doc.gov  The 
paper  copv  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  verification  and  analysis 
of  the  c;omments  received,  we  have 
changed  our  approach  to  the  margin 
calculation  for  Viraj   See  the  Decision 
Memo 

Final  Results  of  the  Review 

\Vu  determine  that  the  following 
percentage  weighted-average  margins 
e.xists  for  the  period  February  1 .  JOOO. 
through  [anuarv  31, 2001: 

Certain  Forged  Stainless  Steel 
Flanges  From  India 


Weighted-average  margin 


Producer/ 

manufacturer' 

exporter 

(percent) 


Isibars 

Panchmanal 

Pathe)a 

Virai 


0 
210.00 
21000 

0 


.Xssessment  Rates 

The  Department  will  determine,  and 

the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
,351. 21 2(b)(1).  we  have  calculated  an 
importer-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instruc  tions  directly  to  the 
("iistoms  Service  within  It  davs  of 
publication  of  these  final  results  of 
review.  We  will  direct  the  Customs 
Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  v'.ilues  tor  th''  subject 


men  h.indise  on  each  of  the  importer's 
entries  during  the  review  period. 

In  .iddition.  the  following  deposit 
reiiuirements  will  be  effective  upon 
[lublication  of  this  notice  for  all 
shipments  of  stainless  steel  flanges  from 
India  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  7.Tl(a)(l)  of  the  \r\: 

[  1)  For  the  ( iimpanies  reviewed,  the 
cash  deposit  rates  will  be  the  rates  listed 
above.  (2)  for  merchandise  exported  by 
manufac  turers  or  exporters  not  covered 
in  this  re\ievv  hut  covered  in  a  previous 
segment  of  this  proceeding,  the  cash 
deposit  rate  will  continue  to  be  the 
companv-specific  rate  published  in  the 
most  rei  ent  final  results  in  which  that 
manufacturer  or  exporter  participated; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proi  eeding.  but  the 
manufacturer  is,  the  cash  deposit  rate 
u  ill  be  that  established  for  the 
iiiaiuifacturer  of  the  merchandise  in 
thes>'  final  results  of  re\iew  or  in  the 
most  recent  segment  of  the  proceeding 
in  whii  h  th.it  manufacturer 
par1ici[),ited:  ,ind  (4)  if  neither  the 
exporter  nor  the  m.mufacturer  is  a  firm 
covered  in  this  review  or  in  anv 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  162.14  percent, 
the  all  others  r.ite  established  in  the 
less-than-t.iir-value  investigation   These 
deposit  reqiiirenients  shall  remain  in 
effect  until  imhiii  .itnni  of  the  final 
results  ol  the  next  .idministrative 
review. 

This  notice  also  ser\e.s  as  a  final 
reminder  to  importers  of  their 
responsibilitv  under  19  CFR 
351.402(f)(2)  to  file  a  certifii  ate 
regarding  the  ii'nnhursement  ot 
antidumping  diitK's  prior  to  luiuidation 
of  the  relevant  eniri^'s  during  this 
review  period.  Failure  to  (omplv  with 
this  requirement  (  ouid  result  in  the 
Secretary's  presumptnin  th.it 
reimbursement  of  ,intidiini])ing  duties 
occurred,  and  m  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  onl\ 
r«'minder  to  p.irties  subject  to 
administrati\f  protectue  order  !'.\P{)") 
of  their  responsibilitv  i  oncerning  the 
disposition  ot  [iroprietary  intormation 
disclosed  under  .\P()  in  ai cordance 
with  19  CFR  J51..i05(a)(3).  Timelv 
notificatiim  of  ri'turn/destruction  of 
.\P()  materi.ils  or  i  onversion  to  judicial 
protei  ti\e  order  Is  hereby  requested. 
l-'uluri'  to  1  ompU  with  the  regulations 
and  the  terms  ot  an  .\P()  is  a 
sani.:tionable  \  lol.ition. 

We  are  issuing  .ind  publishing  this 
deternun.itioii  in  ai  <  ordance  with 


sections  751(a)(1)  and  777(i)(l)  of  the 
.•\ct.  and  19  CFR  351.214. 

IJated:  .September  5.  2002 
F'aryar  Shirzad. 

A'-^i^tant  Sf( rt'tan  fur  Import 
Ailministmtion. . 

Appendix — Issues  in  Decision 
Memorandum 

Petitioners 

1  \'ira|  dffilialion  with  KOP: 

2  KOP  sales  and  expenses  data; 
:),  KOP's  L'.S.  selling  expenses; 
4    Kquitv  infusion: 

.").  Diitv  drawback; 

fi  Billet  costs; 

7   Duties  and  taxes  in  costs: 

H,  Labor  and  variable  overhead; 

'1   (',&:\  expense  ratio; 

10  Interest  expense  ratio; 

11  Direct  selling  expenses: 

Viral 

12.  CKP  Prices; 

1 .1    Production  quantities. 

14.  Weight-averaged  prices 

15.  Margin  ('alculations 
Ifi,  Foreii^n  I  'nit  Pric  e 
1"   .\berrant  margin 

IH   Pni  es  per  pie(.e  \s.  per  kilogram 
I'l    hnpiiled  (  osts  in  CKP  profit 

IK  I)o(    ()2-2S44.')  Filed  10-4-02.  8,4.')  ami 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-489-501] 

Certain  Welded  Carbon  Steel  Pipe  and 
Tube  From  Turkey:  Notice  of 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  .\dministration. 
Department  of  (lommerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

EFFECTIVE  DATE:  October  7.  2002, 
SUMMARY:  On  lune  23,  2002,  the 
Department  of  C'ommerce  (the 
Department)  published  in  the  Federal 
Register  (67  FR  42753)  a  notice 
announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  from 
Turkev,'  covering  the  period  May  1. 
2001.  through  April  30.  2002.  and  one 
mdnufac:turer/exporter  of  the  subject 
merchandise,  the  Borusan  Group.  We 


'  Till"  review  v\as  ri'i|iii'stt'<l  li\  .-Mlit'il  Tiitic  ,\ 
IJHuluit  CorpnratiDii.  ll'SCO  Tiihiil.irs.  Iiu  ,.  .mil 
WhealUnil  Tube  Conip.iin  I.MIie'd  Tuhr,  ft  al  I. 
linmestii:  producers  ot  llie  iiicn  luiiuiisc  under 
review. 
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are  now  rescinding  this  review  as  a 
result  of  Allied  Tube,  et  aL"s 
withdrawal  of  their  request  for  an 
administrative  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  at  (202)  482-0650  or 
David  Layton  at  (202)  482-0371,  Import 
Administration.  Room  1870. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  And 
Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations  codified  at  19  CFR  part  351 
(April  2002). 

Background 

On  May  31,  2002,  Allied  Tube,  et  ai, 
in  accordance  with  19  CFR  351, 213(b), 
requested  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  from 
Turkey.  On  June  25,  2002,  in  accordance 
with  19  CFR  351.221(c)(l)(i).  we 
initiated  an  administrative  review  of 
this  order  for  the  period  May  1,  2001, 
through  April  30,  2002  (67  FR  42753). 
On  September  6,  2002,  Allied  Tube,  et 
al.  withdrew  their  request  for  this 
review. 

Rescission  of  Review 

The  Department's  regulations  at  19 
CFR  351.213(d)(1)  provide  that  the 
Department  will  rescind  an 
administrative  review  if  the  party  that 
requested  the  review  withdraws  its 
request  for  review  within  90  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review,  or 
withdraws  its  request  at  a  later  date  if 
the  Department  determines  that  it  is 


reasonable  to  extend  the  time  limit  for 
withdrawing  the  reque.st.  Allied  Tube,  et 
al.  were  the  only  parties  to  request  this 
review  and  they  withdrew  their  request 
within  the  90-day  period.  Accordingly, 
this  review  is  rescinded. 

This  notice  is  issued  and  published  in 
accordance  with  section  751  of  the  Act 
(19U.S.C.  1675)  and  19  CFR 
351, 213(d)(4), 

Dated:  September  27,  2002. 
Bernard  T.  Carreau. 
Deputy  Assistant  Secretary  for  Import 
Administratiort. 
[FR  Doc.  02-25446  Filed  10-4-02;  a;4.T  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Ctieese  Subject  to  an  In- 
Quota  Rate  of  Duty 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce, 
action:  Publication  of  Quarterly  Update 
to  Aimual  Listing  of  Foreign 
Government  Subsidies  on  Articles  of 
Cheese  Subject  to  an  In-Quota  Rate  of 
Duty. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  quarterly  update  to  the  annual  list  of 
foreign  government  subsidies  on  articles 
of  cheese  subject  to  an  in-quota  rate  of 
duty  during  the  period  April  1.  2002. 
through  June  30.  2002.  We  are 
publishing  the  current  listing  of  those 
subsidies  that  we  have  determined  exist. 
EFFECTIVE  DATE:  October  7.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  or  David  Salkeld.  Office  of 
AD/CVD  Enforcement  VI.  Group  II. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Ave,.  NW..  Washington. 
DC  20230,  telephone:  (202)  482-2786. 


SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979,  (as  amended)  (the  Act)  requires 
the  Department  of  Commerce  (the 
Department)  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(h)  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  quarterly  update  of 
subsidies  on  cheeses  that  were  imported 
during  the  period  April  1,  2002,  through 
June  30.  2002, 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)  of  the  Act) 
being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretarv'  for  Import  Administration. 
U.S.  Department  of  Commerce.  14th     • 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated;  September  30,  2002. 
Faryar  Shirzad, 
Assistant  Scrretar,  for  Import 
.administration. 


APPENDIX— Subsidy  Programs  on  Cheese  Subject  to  an  In-quota  Rate  of  Duty 


Country 


Program(s) 


Gross '  sub- 
sidy 

(S'lb) 


Net'  subsidy 
(S/lb) 


.       .  European  Union  Restitution  Payments 

B^SIL::::::::::::::::::::::;':;:;^^;.;-;-;;;--:-- :  ^u  Restitution  payments 

Canada  

Denmark  

Finland  

France 


Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

Germanv  '  ^^  Restitution  Payments  

^:_  ''  I  EU  Restitution  Payments  


Greece 
Ireland 


EU  Restitution  Payments 


SO  08 
002 
0,22 
0  04 
0  12 
0  10 
0  05 
0.00 
0.05 


SO  08 

0  02 

0  22 

0  04 

0  12 

0  10 

0  05 

000 

005 
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APPENDIX— Subsidy  Programs  on  Cheese  Subject  to  an  In-quota  Rate  of  Duty— Continued 


Country 


Program(s) 


Gross'  sub- 
•  sidy 
(S/lb) 


Net  2  subsidy 
(S/lb) 


Italy     

Luxembourg 

Netherlands 


EU  Restitution  Payments 
EU  Restitution  Payments 
EU  Restitution  Payments 


Norway indirect  (Milk)  Subsidy  ._ 

Consumer  Subsidy     , 


0.04 
0.07 
0,04 


029 
0.13 


Total 


Portugal       ~ EU  Restitution  Payments 

Spam    „ ~ EU  Restitution  Payments 

Switzerland  Deficiency  Payments 

UK  EU  Restitution  Payments 


0.42 


0.04 
004 
0  05 
005 


'  Defined  in  19  U  SO   1677(5) 
-^Defined  m  19  U  S  C    1677(6) 


0.04 
0.07 
0.04 


0  29 
0.13 


0.42 


0.04 
0.04 

0.05 
005 
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BILLING  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-428-833] 

Notice  of  Amended  Final  Affirmative 
Countervailing  Duty  Determination: 
Cart)on  and  Certain  Alloy  Steel  Wire 
Rod  from  Germany 

agency:  Import  Administration, 

Intfrnatiuiial  Trade  .Administration. 
Departmf'nt  of  f^uninu'rce 
ACTION:  Notice  of  amended  final 
affirmativ e  rounten  ailino  duty 
determination 


summary:  On  August  30.  2002.  the 

Df'partmpnt  of  (.omm>'rce  published  in 
the  Federal  Register  the  Finul 
Affirmativf-  dnuntt^nailing  Duty 
Dpt^'^mln(ltlon  and  Final  \y14ative 
Critical  C^irrumstances  Df  termination: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Germany.  67  FR  .55808 
(August  30.  2002)  On  .September  4. 
2002  we  received  a  ministerial  error 
allegation  from  Saarstahl  AG.  On 
September  9.  2002.  the  petitioners  filed 
a  response  to  the  allegation   Based  on 
our  review  of  the  comments  receiveii 
from  the  parties,  we  are  not  revising  the 
estimated  countervailing  dutv  rate  for 
Saarstahl  AC; 

Subsequent  to  issuing  the  final 
determination,  the  Department  nuteii  an 
error  in  the  calr  ulation  of  the  "all 
others"  rate  We  have  revised  the 
estimated  countervailing  dutv  'all 
others "  rate  accordinglv  The  revision  to 
the  "all  others"  rate  is  listed  below  in 
the  '.\mended  Final  Determination" 
section 

EFFECTIVE  DATE:  October  7.  2002 


FOR  FURTHER  INFORMATION  CONTACT: 

\lelanie  Hmwii,  Import  Administration. 
International  Trade  Administration, 
r  S   Department  of  (Commerce. 
Washington.  DC;  20230;  telephone:  (202) 
4H2— 1987 

SUPPLEMENTARY  INFORMATION: 

.\pplicable  Statute  and  Regulations 

I  iile^-,  otherwise  indicated,  all 
I  Hat  mils  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  l.'ruguay  Round 
Agreements  Act  effective  lanuarv  1. 
1995  ("the  Act"),  in  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department  ")  regulations  are  to  19  CFR 
part  351  (April  2001). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  (oils,  of  approximateh'  round  cross 
section.  5  00  mm  or  more,  but  less  than 
19.00  mm.  in  solid  c:rc)ss-sectional 
diameter  (  "subject  merchandise"  or 
"wire  rod") 

Specificallv  excluded  are  steel 
products  possessing  the  above-noted 
[ihvsical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel:  (c)  high 
nickel  steel:  (d)  ball  bearing  steel:  and 
(e)  concrete  reinfort:ing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  [JToducts  (i.e  .  products  that 
contain  bv  weight  one  or  more  of  the 
following  elemt!nts:  0.03  percent  or 
more  of  lead.  0.05  percent  or  more  of 
bismuth.  0 OK  percent  or  more  of  sulfur, 
more  th.iii  0.04  [lercent  of  phosphorus, 
more  than  0  05  perc:ent  of  selenium,  or 
more  than  0.01  perr:ent  of  tellurium). 


.Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  Grade  1080  tire  cord  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04— 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm:  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton:  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate. 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

Grade  1080  tire  bead  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns:  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm:  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton:  and  (vii) 
containing  by  weight  the  following 
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elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum. 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090.  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095.  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  wrritten  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  period  of 
investigation,  is  calendar  year  2000. 

Amended  Final  Detemiination 

In  accordance  with  section  705(d)  of 
the  Act,  on  August  30.  2002,  the 
Department  published  in  the  Federal 
Register  the  Final  Affirmative 
Countervailing  Duty  Determination  and 


Final  Negative  Critical  Circumstances 
Determination:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Germany.  67 
FR  55808.  On  September  4.  2002,  we 
received  a  ministerial  error  allegation, 
timely  filed  pursuant  to  19  CFR 
351.224(c)(2),  from  Saarstahl  AG, 
("Saarstahl").  Saarstahl  alleged  that  the 
Department  made  a  ministerial  error  in 
the  final  determination  in  failing  to  use 
an  11-year  average  useful  life  ("AUL") 
in  Saarstahl's  calculations.  On 
September  9,  2002.  the  petitioners  (Co- 
Steel  Raritan,  Inc..  GS  Industries. 
Keystone  Consolidated  Industries.  Inc.. 
and  North  Star  Steel  Texas.  Inc.) 
submitted  a  rebuttal  to  Saarstahl's 
allegation.  The  petitioners  argued  that 
Saarstahl's  allegation  does  not 
constitute  a  ministerial  error  as  defined 
by  the  Department's  regulations  and 
should  be  rejected  by  the  Department. 

After  analyzing  the  submissions,  we 
have  determined  that  Saarstahl's 
allegation  does  not  constitute  a 
ministerial  error  as  defined  by  section 
351.224(f)  of  the  Department's 
regulations.  For  a  detailed  discussion  of 
the  ministerial  error  allegation  and  the 
Department's  analysis,  see  September 
30.  2002.  "Ministerial  Errors" 
memorandum  from  the  Team  to  Richard 
W.  Moreland.  Deputy  Assistant 
Secretary  ["Ministerial  Errors  Memo"), 
which  is  on  file  in  the  Department's 
Central  Records  Unit  in  Room  B-099  of 
the  main  Department  building. 

After  releasing  the  final 
determination,  the  Department  found  an 
error  in  the  calculation  of  the  "all 
others"  rate.  The  error  resulted  from  the 
use  of  the  originally  reported  sales 
values  for  Ispat  Walzdraht  Hochfeld 
GmbH  ("IVVHG")  and  Ispat  Hamburger 
Stahlwerke  GmbH  ("IHSW")  in  the 
calculation,  rather  than  the  revised  sales 
values  obtained  at  verification.  Using 
the  correct  U.S.  sales  values  for  IHSW 
and  IWHG.  the  revised  "all  others  "  rate 
is  10.97  percent  ad  valorem.  For  a 
discussion  of  this  issue  and  the  revised 
"all  others"  margin  calculation,  see 
Ministerial  Errors  Memo. 

Accordingly,  we  are  amending  the 
final  determination  for  the 
countervailing  duty  investigation  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Germemy  to  correct  the  "all  others" 
rate.  The  estimated  net  subsidy  rates  are 
as  follows: 


Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(l)(B)(ii)  of  the  Act.  we  are 
directing  the  Customs  Service 
("Customs")  to  continue  suspending 
liquidation  on  all  imports  of  subject 
merchandise  from  Germany  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Customs  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  margin/subsidy  rates  indicated  in 
the  chart  above.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

We  will  issue  a  countervailing  duty 
order  if  the  International  Trade 
Commission  ("ITC")  issues  a  final 
affirmative  injur\'  determination.  If  the 
ITC  determines  that  material  injur\\  or 
threat  of  material  injurv',  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notif\-  the  ITC  of  our 
amended  final  determination. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injurv'  determination,  this 
notice  will  serve  as  the  final  reminder 
to  parties  subject  to  an  Administrative 
Protective  Order  ("APO  ")  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
complv  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d),  705(e)  and 
777(i)  of  the  Act. 

Dated;  October  1.  2002. 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
.■\dministration. 
IFR  Doc.  02-2.5450  Filed  U)-4-t)2:  8:45  ami 
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Producer/Exporter 

Saarstatil,  A.G 

Ispat  (IHSW,  IWHG, 

ISRG)  

AllOttiers 


Net  Subsidy  Rate 


18.46 

1  12 
10.97 


DEPARTMENT  OF  COMMERCE 

[I.D.  100102A] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
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Paperworlc  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agfncr  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Titlf:  Documentation  of  Fish  Harvest. 

Forni  \umbeHsl:  None 

OMB  Approval  Sumber.  0648-0365. 

Tvpe  ot  Rfquest-  Regular  submission. 

Burdfn  Hours  50.    - 

\umber  of  Rpspondents:  25. 

Averagp  Hours  Ppr  Response'  30 
minutes 

Seeds  and  I  'ses:  Seafood  dealers  who 
possess  red  porgy,  gag.  black  grouper,  or 
greater  amberjack  during  seasonal 
fishery  closures  must  maintain 
documentation  that  such  fish  were 
har\ested  from  areas  other  than  the 
South  Atlantic  Documentation  includes 
information  on  the  vessel  that  har\e^ted 
the  fish  and  on  where  and  when  the  fish 
were  offloaded  The  information  is 
required  for  the  enforcement  nf  fishery 
regulations 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency-.  Recordkeeping 

Respondent's  Obligation  Mandatory 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897^ 

(]opies  of  the  above  information 
collection  proposal  can  be  obtained  bv 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer.  !202)  482-3129.  Department  nf 
Commerce.  Room  bOHb.  14th  and 
Constitution  .Avenue.  N'W  .  Washington, 
DC  202  30  (or  via  the  Internet  at 
dHvnek.  (idoc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  davs  of  publication  of  this 
notice  to  David  Rostker  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503 

Datfd   September  26.  2002 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc  02-23330  Filed  10-4-02;  845  am) 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

[Docket  No.  2002-C-007] 

Final  United  States  Patent  and 
Trademarl(  Office  Information  Quality 
Guidelines 

AGENCY:  Patent  and  Trademark  Office. 

Commerce 

ACTION:  Notice  of  availability. 


information  quality  guidelines  that 
ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of 
information  disseminated  by  the  agency. 
These  guidelines  also  detail  the 
administrative  mechanism  developed  by 
the  USPTO  to  allow  affected  persons  to 
st'ek  and  obtain  appropriate  correction 
of  information  maintained  and 
disseminated  by  the  agency  that  does 
not  complv  with  the  OMB  or  the  agency 
guidelines.  This  notice  of  availability 
and  these  guidelines  are  required  by 
section  515  of  the  Treasury  and  General 
Government  Appropriations  Act  for  FY 
2001  (Public  Law  106-554)  and  the 
O.MB  information  quality  guidelines 
published  in  the  Federal  Register  on 
lanuarv  3.  2002  (67  FR  369-378): 
(orrected  on  February  5.  2002  (67  FR 
5365);  and  reprinted  in  their  entirety 
Februarv  22.  2002  (67  FR  8451-8460). 
ADDRESSES:  The  final  USPTO 
information  quality  guidelines  are 
available  on  the  liSPTO  Web  site  in  the 
News  Ik  Notices  section,  http:// 
rt-wiv  uspto  gov/main/ 
newsandnntices  htm 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Cox,  Director,  Office  of  Electronic 
Information  Products, 
Bruce. Cox<e>uspto  gov  (703)  306-2606; 
or  Christopher  Leithiser.  Information 
Products  Division. 

Chris.Leithiser@uspto.gov  (703)  306- 
2622. 

n.il.'d    S.'ptfmber  ,30.  2002. 
{on  VV.  Dudas, 

Acting  L  'nder  Sei  retary  of  Commerce  for 

Intellectual  Pmpertv  and  Acting  Director  of 

the  L  'nited  States  Patent  and  Trademark. 

Office. 

IFR  Dor.  02-25475  Filed  lO-l-i),:.  H  4.->  ami 

BILLING  CODE  J510-16-P 


SUMMARY:  This  document  announces  the 
availability  of  the  agencvs  final 


COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  .Arts  is  scheduled  for  17  October 
2002  at  10  a.m.  in  the  (Commission's 
offices  at  the  National  Building 
Museum.  Suite  312.  ludiciary  Square, 
401  F  Street.  N'W..  Washington,  DC, 
20001-2728.  Items  of  discussion 
affecting  the  appearance  of  Washington, 
DC.  may  include  buildings,  parks  and 
memorials 

Draft  agendas  are  available  to  the 
public  one  week  prior  to  the  meeting. 
Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 


Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington.  DC.  30  September 
2002 

Charles  H.  Atherton, 
Secretary 
[FR  Dor.  02-25377  Filed  lO-^t-02;  8;45  am] 

BILUNG  CODE  6330-01 -M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Pakistan 

Oitober  1.  2002. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.\uthority:  .Section  204  of  the  .Agricultural 
.A(  t  of  1956.  as  amended  (7  L'.S.C.  1854): 
Kxe(  utive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limit  for  Category  360  is 
being  increased  for  10%  special  shift 
from  Category  361.  reducing  the  limit 
for  Category  361  to  account  for  the 
special  shift  being  applied  to  Category 
360. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001).  Also 
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see  66  FR  63683,  published  on 
December  10.  2001. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  1,2002, 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  4,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cottoii  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1 .  2002  and  extends  through 
December  31,  2002. 

Effective  on  October  8,  2002,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Twelve-month  restraint 
limit  ^ 

Specific  limits 

360 

361  

9,092,671  numbers. 
9,540,744  numbers. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.02-25397  Filed  lO-^i-02;  8:45  am) 
BILUNG  CODE  3S10-On-S 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Putillc  Hearing 

I         Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission 
("Commission")  will  hold  an  informal 
conference  followed  by  a  public  hearing 
on  Wednesday,  October  16,  2002.  The 
hearing  will  be  part  of  the  Conmiission's 
regular  business  meeting.  Both  the 
conference  session  and  business 
meeting  are  open  to  the  public  and  will 
be  held  at  the  Conunission  offices  at  25 
State  Police  Drive,  West  Trenton,  New 
Jersey. 

The  conference  among  the 
Commissioners  and  staff  will  begin  at 
9:30  a.m.  Topics  of  discussion  include: 
a  presentation  on  "Green  Infrastructure" 


by  a  spokesperson  of  the  Regional 
Planning  Partnership;  a  presentation  on 
the  Filtration  Avoidance  Determination 
for  the  New  York  City  Catskill-Delaware 
Water  Supply  System  by  a  spokesperson 
of  the  U.S.  Environmental  Protection 
Agency;  an  update  on  development  of 
the  Commission's  new  Comprehensive 
Plan;  a  discussion  regarding  a 
Memorandum  of  Agreement  between 
the  Commission  and  the  National  Park 
Service  for  the  development  of  a  Tri- 
State  Watershed  Management  Area  Plan 
for  the  Delaware  Water  Gap  Recreation 
Area;  a  presentation  on  the 
Commission's  2002  305(b)  Water 
Quality  Assessment  Report;  a  status 
report  on  the  PCB  TMDL  for  the 
Delaware  Estuary;  a  discussion 
regarding  a  resolution  to  amend  the 
Comprehensive  Plan  and  Water  Code 
relating  to  the  operation  of  Lake 
Wallenpaupack  during  drought  watch, 
drought  warning  and  drought 
conditions;  and  a  discussion  of 
emergency  waivers  requested  by  United 
Water  Delaware  and  Pennsylvania- 
American  Water  Company  and 
proposed  docket  revisions  related 
thereto. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1:30  p.m.  business 
meeting  include,  in  addition  to  the 
dockets  listed  below,  a  resolution 
amending  United  Water  Delaware's 
Docket  D-96-50  CP  by  the  addition  of 
a  new  condition  "m;"  a  resolution 
regarding  a  request  by  the  Pennsylvania- 
American  Water  Company  for 
emergency  relief  from  condition  "e"  of 
Docket  D-86-82  CP  concerning 
conservation  releases  from  Rock  Run 
Reservoir  and  to  amend  Docket  D-96-16 
CP  by  the  addition  of  a  new  condition 
"s;"  a  resolution  regarding  a  request  by 
the  Permsylvania  American  Water 
Company  and  the  Chester  County  Water 
Resources  Authority  for  emergency 
relief  from  condition  "d"  of  Docket  D- 
87-35  CP;  and  a  resolution  amending 
the  Comprehensive  Plan  and  Water 
Code  relating  to  the  Lake 
Wallenpaupack  Drought  Operating  Plan. 

The  dockets  scheduled  for  public 
hearing  are  as  follows: 

1.  Unitech  Services  Group,  Inc.  D-99- 
7.  A  project  to  construct  a  new  outfall 
from  the  applicant's  existing  tertiary 
treatment  plant  to  discharge  0.08 
million  gallons  per  day  (mgd)  of  treated 
industrial  laundry  wastewater  to  the 
Schuylkill  River  in  Royersford  Borough, 
Montgomery  County,  Pennsylvania.  The 
treated  effluent  is  currently  routed  to 
the  Royersford  Borough  sewage 
treatment  plant  (STP).  The  project  will 
enable  the  STP  to  receive  additional 
flow  from  development  within  its 
service  area. 


2.  Burlington  Tov^-nship  D-99-50  CP 
A  ground  water  withdrawal  project  to 
supply  up  to  25.95  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  new  Well  No.  7  and  to  increase  the 
withdrawal  limit  from  all  wells  from 
98.2  mg/30  days  to  113  mg/30  days.  The 
project  is  located  in  the  Assiscunk  and 
Delaware  River  Watersheds  in 
Burlington  Township,  Burlington 
County,  New  Jersey. 

3.  East  Goshen  Municipal  Authority 
D-2000-30  CP.  A  project  to  expand  the 
applicant's  existing  Ridley  Creek 
secondary  treatment  0.4  mgd  STP  to 
0.75  mgd.  The  STP  is  located 
approximately  600  feet  southeast  of  the 
intersection  of  Route  352  and  Boot  Road 
in  East  Goshen  Township.  Chester 
County,  Pennsylvania  and  will  continue 
to  serve  portions  of  East  Goshen  and 
Willistown  Townships,  both  in  Chester 
County,  Treated  effluent  will  continue 
to  discharge  to  the  non-tidal  portion  of 
Ridley  Creek,  a  tributar\-  of  the  Delaware 
River. 

However,  up  to  0.135  mgd  of  treated 
effluent  will  be  seasonally  utilized  for 
irrigation  of  the  proposed  Applebrook 
Golf  Course  to  be  located  on  the  former 
Smith-Kline-Beecham/Pfizer  tract  in 
East  Goshen  Township. 

4.  Summit  Management  8-  Utilities. 
Inc.  D-2001-56  CP.  A  ground  water 
withdrawal  project  to  supply  up  to  14 
mg/30  days  of  water  to  both  the 
applicant's  water  supply  distribution 
system  and  for  golf  course  irrigation 
from  new  Well  No.  3,  in  the  Polar  Gap 
Member  of  the  Catskill  Formation,  and 
to  limit  the  total  allocation  from  existing 
Wells  Nos  1  and  2  and  New  Well  No. 

3  to  22.4  mg/30  days.  Irrigation  of  the 
golf  course  will  be  sourced  from  both 
Well  No.  3  and  wastewater  effluent  from 
an  existing  STP.  The  project  is  located 
in  the  Tunkhannock  Creek  Watershed  in 
Kidder  Township,  Carbon  County, 
Peimsvlvania. 

5.  feffsonville  Golf  Course  D-2002-30 
CP.  A  ground  water  withdrawal  project 
to  supply  up  to  8.64  mg/30  days  of 
water  to  the  applicant's  golf  course  from 
new  Wells  Nos.  PW-1  and  PW-3  in  the 
Stockton  Formation,  and  to  limit  the 
existing  withdrawal  from  all  wells  to 
8.64  mg/30  days.  The  project  is  located 
in  the  Indian  Creek  Watershed  in  West 
Norriton  Township,  Montgomery 
County,  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

6.  Waymart  Area  Authority  D-2002- 
32  CP.  A  project  to  expand  a  0.21  mgd 
STP  to  process  0.715  mgd,  while 
continuing  to  provide  tertiarv'  treatment. 
The  expanded  plant  will  ser\'e  Waymart 
Borough  and  a  portion  of  Canaan 
Towmship,  both  in  Wayne  County, 
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Ponnsvlvania.  The  project  is  located  on 
thf  northern  shore  of  Lake  Ledore. 
approxinidtelv  nnt'  mile  southeast  of  the 
intersection  of  Interstate  Fiighway  6  ami 
State  Route  296.  Treatment  plant 
effluent  will  continue  to  he  discharged 
to  Van  Auken  Cireek  in  the  drainage  area 
of  the  Delaware  River  Basin 
Commission  Special  Protection  Waters, 
but  a  new  outfall  will  be  provided 

In  addition  to  the  public  hearing 
items,  the  Cximmission  will  address  the 
following  at  its  1:30  p.m.  business 
meeting.  Minutes  of  the  August  28,  2002 
business  meeting;  announcements;  a 
report  on  Basin  hyrologic  conditions;  a 
report  bv  the  Executive  Director:  a 
report  bv  the  Commissions  Genepril 
Counsel;  a  resolution  concerning  the 
drought  emergency  declared  by  the 
Commission  on  December  18,  2001;  and 
a  resolution  authorizing  the  Exe(,utive 
Director  to  enter  into  an  agreement  with 
the  National  Park  Servic:e  for 
Development  of  a  Tn-.State  Watershed 
Management  Plan  for  the  Delaware 
Water  Gap  National  Recreation  Area, 
The  meeting  will  conclude  with  an 
opportunity  for  public  dialogue. 

The  Commission's  draft  dockets  and 
draft  resolutions  scheduled  for  public 
hearing  on  October  16,  2002  are  posted 
on  the  Commission's  web  site,  http:// 
n■\^^v  drhc  net.  where  they  can  be 
accessed  through  the  Notice  of 
Commission  Meeting  and  Public 
Hearing.  Documents  relating  to  the 
dockets  and  other  items  may  be 
examined  at  the  Commissions  offices. 
Please  contact  Thomas  L  Brand  at  609- 
883-9500  ext.  221  with  any  docket- 
related  questions  Persons  wishing  to 
testifv  at  this  hearing  are  requested  to 
register  in  advance  with  the 
Commission  Secretary  at  609-883-9500 
ext.  203. 

Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
Americans  With  Disabilities  Act  who 
wish  to  attend  the  hearing  should 
contact  the  Commission  Secretary 
directly  at  609-883-9500  ext.  203  or 
through  the  Telecommunications  Relav 
Services  (TRS)  at  711.  to  discuss  how 
the  Commission  may  accommodate  your 
needs. 

Dated  0(  tober  1.  2002. 
Pamela  M.  Bush, 
Commission  Secretary. 
IFR  Doc.  02-25441  Filed  10-4-02:  8:45  am] 

BILLING  CODE  6360-01 -M 


DEPARTMENT  OF  ENERGY 

Final  Report  Implementing  Office  of 
Management  and  Budget  Information 
Dissemination  Quality  Guidelines 

AGENCY:  Office  of  the  Chief  Information 
()tfi(  er,  Department  of  Energy  (DOE). 
action:  Notice. 


summary:  DOE  gives  notice  of  the  final 
report  to  the  Office  of  Management  and 
Budget  (OMB)  that  contains  final  DOE 
guidelines  setting  forth  policy  and 
pro(  edures  to  ensure  and  maximize  the 
qualitv,  utilitv,  objectivity,  and  integrity 
of  the  information  that  DOE 
disseminates  to  members  of  the  public, 
DOE  has  prepared  this  final  report 
pursuant  to  OMB  government-wide 
guidelines  under  section  515  of  the 
Treasurv  and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001 
(Act)  (Pub  L.  106-554,  114  Stat.  2763) 
DATES:  The  guidelines  in  the  final  report 
to  OMB  are  effective  October  1,  2002, 
ADDRESSES:  The  final  DOE  report  and 
guuleliiies  in  this  notice  are  available  on 
the  web  site  of  the  DOE  Chief 
Information  Officer  (CIO)  at  http:// 
cio.doe.^ov/infonnationquality. 
FOR  FURTHER  INFORMATION  CONTACT: 
OMi(  e  of  the  Chief  Information  Officer. 
Attention:  Ms.  Deborah  Henderson.  U.vS. 
Department  of  Energy,  Room  8H-089, 
1000  Independence  Avenue.  SW., 
Washington.  DC  20585; 
tnhv  henderson®bq.doe  gov:  (202)  586- 
5606. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction  and  Background 

The  final  report  and  guidelines  in  this 
notice  are  in  response  to  OMB's 
Guidelines  for  I^nsuring  and 
Maximizing  the  Quality.  Objectivity. 
Ctilitv,  and  Integrity  of  Information 
Disseminated  bv  Federal  Agencies 
(OMB  guidelines).  67  FR  8452  (February 
22,  2002)  under  section  515  of  the  Act. 
DOE's  final  guidelines  apply  to  a  wide 
varietv  of  information  disseminated  to 
members  of  the  public.  The  DOE  final 
guidelines  are  modeled  im  the  (JMB 
guidelines  with  modifications  specific 
t(j  DOE  The  principal  modifications 
with  explanations,  are  as  follows; 

1    DOE  inserted  the  definitions  before 
the  operative  portions  of  its  final 
guidelines,  and  in  order  to  enhance 
readability,  opted  to  relocate  some  of 
the  language  in  the  OMB  definitions 
(namely,  that  which  pnjvided  policy  as 
distinguished  from  strictly  definitional 
material)  among  the  operative  sections 
of  the  guidelines. 

2.  DOE  included  general  pre- 
dissemination  review  procedures  which 


would  provide  for  the  originating  DOE 
office  to  review  information  in  light  of 
the  quality  standards  in  the  OMB  and 
DOE  guidelines  and,  in  appropriate 
cases,  for  higher  level  internal  review  of 
the  originating  office's  conclusions  to 
ensure  that  the  procedures  are  followed. 

3,  DOE  included  its  own  definition  of 
"influential  "  when  that  term  is  applied 
to  financial,  scientific,  or  statistical 
information.  Under  the  OMB  guidelines. 

"infiuential  "  information  of  that  type  is 
supposed  to  meet  the  highest  standards 
of  quality  and  transparency  (consistent 
with  countervailing  considerations  such 
as  confidentiality)  and  data  must  be 
capable  of  reproduction  by  a  qualified 
individual  outside  of  the  agency.  DOE 
decided  to  define  "influential 
information"  as  information  that  DOE 
routinely  embargoes  because  of  its 
potential  effect  on  markets,  information 
on  which  a  regulatory  action  with  a 
SI 00  million  per  year  impact  is  based, 
and  other  information  products  on  a 
case-bv-case  basis.  Routine  embargo 
information  occurs  with  regard  to 
certain  of  the  information  products  of 
DOE's  Energy  Information 
Administration,  Currently,  only  some  of 
the  appliance  energy  conservation 
standards  rulemakings  under  the  Energy 
Policy  and  Conservation  Act  (42  U,S.C. 
6295)  have  Si 00  million  impacts  on  the 
economy.  While  DOE  is  committed  to 
maintaining  high  standards  of  quality 
for  all  of  its  information  products  aimed 
at  the  public,  DOE  is  not  of  the  view  that 
the  impact  of  other  information 
products  warrants  holding  them  to  the 
most  rigorous  standards  of  transparency 
and  reproducibilitv. 

4.  DOE  included  mandatory 
procedures,  including  content 
requirements,  to  be  followed  by 
members  of  the  public  in  submitting 
requests  for  correction  of  information 
under  the  guidelines.  With  respect  to 
information  related  to  DOE  documents 
subject  to  public  comment,  members  of 
the  public  generally  would  have  to 
submit  requests  for  correction  in  the 
form  of  timely  comments  to  ensure  their 
consideration.  However,  the  final 
guidelines  allow  for  the  possibility  of 
DOE  consideration  of  late-filed  requests 
for  correction.  They  also  provide 
specifically  for  requests  for  correction 
applicable  to  final  rules  and  final 
environmental  impact  statements.  With 
respect  to  DOE  documents  that  are  not 
subject  to  public  comment,  members  of 
the  public  would  be  required  to  submit 
requests  for  correction  to  the  DOE  CIO 
who  would  direct  the  request  to  the 
originating  DOE  program  office.  That 
office  should  provide  at  least  an  initial 
response  within  60  days.  A  member  of 
the  public  could  request  review  of  an 
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adverse  initial  response  through  the 
DOE  CIO.  The  CIO  would  direct  the 
request  for  review  to  a  higher  level 
official  of  the  DOE  program  office  to 
whom  the  originating  program  office 
reports  for  a  final  decision  (in  which  the 
DOE  Office  of  General  Counsel  must 
concur)  within  60  days. 

5.  Consistent  with  the  OMB 
guidelines,  DOE  has  modified  the 
portion  of  the  DOE  guidelines  calling  for 
use  of  the  criteria  in  the  Safe  Drinking 
Water  Act  Amendments  of  1996 
(SDWAA)  (42  U.S.C  300g-l(b)(3)(A)  and 
(B))  in  the  preparation  of  risk 
assessments.  The  modified  guidelines 
specify  criteria  adapted  from  the 
SDWAA,  applicable  to  information 
containing  analyses  of  risks  to  human 
health,  safety,  and  the  environment. 

n.  Response  to  Public  Comments  and 
Modifications  to  Draft  DOE  Guidelines 

Authority  of  OMB  Guidelines.  DOE 
received  a  comment  arguing  that  DOE 
should  ignore  the  definitions  of 
"dissemination"  and  "information"  in 
the  OMB  guidelines  because,  in  the 
view  of  the  commenter,  OMB  has  no 
discretion  under  section  515  to  exempt 
categories  of  information  from  the  data 
quality  guidelines.  DOE  also  received 
comments  arguing  that  DOE  should 
disregard  the  OMB  guidelines  and  rely 
instead  on  standards  in  the  text  of 
section  515  when  DOE  responds  to  a 
request  for  correction.  DOE  rejects  these 
comments  because  section  515  does  not 
apply  directly  to  agencies.  Rather,'  it 
grants  OMB  authority  to  issue  directives 
to  agencies,  which  are  binding  on  the 
agencies  as  a  matter  of  internal 
Executive  Branch  administration. 
Specifically,  subsection  (a)  of  section 
515  requires  OMB  to  issue  goverrunent- 
wide  information  quality  guidelines, 
and  subsection  (b)  of  section  515 
requires  that  OMB  include  in  its 
guidelines  a  requirement  for  agencies  to 
"establish  administrative  mechanisms 
allowing  affected  persons  to  seek  and 
obtain  correction  of  information 
maintained  and  disseminated  by  the 
agency  that  does  not  comply  with  the 
guidelines  issued  under  subsection  (a)." 
Thus,  section  515  specifically 
contemplates  that  compliance  with 
section  515  in  responding  to  requests  for 
correction  will  be  evaluated  against  the 
OMB  guidelines  and  not  the  terms  of 
section  515  itself. 

Applicability  of  DOE  guidelines. 
DOE's  draft  guidelines  stated  that  they 
applied  to  information  disseminated  or 
re-disseminated  on  or  after  October  1, 
2002.  A  commenter  urged  DOE  to  clarify 
the  applicability  of  its  guidelines  by 
substituting  the  phrase  "information 
that  is  still  being  disseminated  by  DOE 


on  or  after  October  1,  2002."  DOE 
decided  to  clarify  the  applicability  of  its 
guidelines  by  using  the  phrase 
"information  that  is  disseminated  by 
DOE  on  or  after  October  1 ,  2002 , 
regardless  of  when  that  information  was 
first  disseminated," 

Adjudicatory  exemption.  Consistent 
with  the  OMB'guidelines,  the  DOE  draft 
guidelines  would  exempt  from  the 
definition  of  "dissemination" 
documents  related  to  adjudicatory 
proceedings  in  which  there  is  an 
opportunity  for  trial-type  proceedings  to 
test  information  quality.  In  order  to 
clarify  the  scope  of  the  exemption.  DOE 
has  added  examples.  The  examples  are 
documents  made  available  to  the  public 
in  connection  with  a  formal 
adjudicatory  proceeding  by  the  Nuclear 
Regulatory  Commission  to  license  a 
DOE  facility  and  documents  distributed 
to  the  public  in  Bonneville  Power 
Administration  ratemaking  proceedings. 

Supplemental  DOE  Element 
guidelines.  The  DOE  draft  guidelines 
authorize  DOE  Elements  to  adopt 
supplemental  guidelines  consistent  with 
OMB  and  DOE  guidelines.  One  of  the 
comments  argued  that  DOE  Elements 
should  be  required  to  propose  their 
supplemental  guidelines  for  public 
comment  because  of  the  notice  and 
comment  rulemaking  requirements  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553),  DOE  does  not  believe  this 
is  necessary  because  the  draft  guideline 
provision  in  question  concerned  the 
"process"  the  DOE  Element  would 
follow  for  reviewing  information 
quality.  These  supplemental  guidelines 
will  contain  either  procedures  or  non- 
binding  general  statements  of  policy. 
Both  types  of  policy  are  explicitly 
exempt  from  notice  and  comment 
rulemaking  (5  U.S.C,  553(b)(A)). 

Timely  correction  of  information 
errors  in  documents  subject  to  public 
comment.  The  DOE  draft  guidelines 
provided  for  the  possibility  of 
preliminary  responses  to  requests  for 
correction  with  regard  to  documents 
made  available  for  public  comment  at 
an  early  stage  in  a  proceeding.  One  of 
the  comments  questioned  whether 
DOE's  omission  of  a  60  day  deadline  for 
responding  to  a  request  for  correction 
with  regard  to  a  document  subject  to 
public  comment  was  inconsistent  with 
the  requirement  in  the  OMB  guidelines 
for  "timely"  responses.  The  commenter 
argued  that  there  is  a  need  for  prompt 
responses  because  information 
disseminated  by  agencies  in  connection 
with  a  proposal  can  do  significant  harm. 
This  suggestion  of  potential  significant 
hcum  is  speculative;  notably,  the 
commenter  did  not  offer  any  example  to 
support  the  argument.  While 


commenters  sometimes  criticize  the 
information  on  which  DOE  bases  its 
proposed  rules  and  draft  environmental 
impact  statements,  DOE  has  never 
received  a  request  to  expedite  a 
proceeding  or  otherwise  withdraw^ 
information  in  question  because  of 
significant  harm  attributable  to  delay  in 
taking  final  agency  action.  From  time  to 
time.  DOE  has  received  a  comment  so 
persuasive  in  criticizing  the  factual 
basis  for  a  proposal  that  DOE  decided 
either  to  repropose  or  to  extend  or 
reopen  the  comment  period  in  a  Federal 
Register  notice  describing  the  comment, 
stating  DOE's  preliminary  reaction  to 
the  comment,  and  offering  additional 
information  or  new  policy  options  for 
comment.  Although  DOE  has  never 
experienced  a  case  of  significant  harm 
that  warranted  an  early  definitive 
response  to  a  comment.  DOE  is  aware 
that  other  agencies  may  have 
experienced  a  rare  case  in  which 
imminent  harm  of  a  significant  nature 
might  justif\-  such  a  response.  In 
supplemental  guidance  issued  after  the 
close  of  DOE's  comment  period  on  its 
draft  guidelines.  OMB  recommended 
that  agencies  provide  for  consideration 
of  request  for  correction  prior  to  final 
agency  action  in  appropriate 
circumstances.  Consistent  with  that 
guidance  and  DOE's  prior  practice.  DOE 
has  modified  its  draft  guidelines  at 
paragraph  IV.A.l.(C)  to  provide  for 
consideration  of  a  prompt,  albeit 
preliminary,  response  on  the  merits  to  a 
request  for  correction  if  the  requester 
adequately  justifies  the  necessity  for 
such  a  response. 

Late-filed  requests  for  correction  of 
documents  subject  to  public  comment. 
DOE's  draft  guidelines  would  require 
members  of  the  public  to  file  requests 
for  correction  during  the  comment 
period.  The  draft  guidelines  were  silent 
as  to  how  DOE  would  treat  late-filed 
requests  for  correction,  and  some  of  the 
commenters  argued  for  greater 
flexibility  or  against  any  restriction  to 
the  comment  deadline.  DOE  believes 
requests  for  correction  in  a  notice  and 
comment  rulemaking  should  be  treated 
the  same  way  as  comments  under  other 
crosscutting  statutory  requirements  such 
as  the  Regulatory  Flexibility  Act. 
Accordingly.  DOE  responded  to  these 
commenters  by  providing  in  paragraph 
IV.A.1,(D)  that  DOE  may  consider  late- 
filed  requests  for  correction  comments 
"to  the  same  extent  that  DOE  considers 
late-filed  comments  and  time  permits 
such  consideration,  "  DOE  has  long  had 
a  practice  of  considering  late-filed 
comments  but  has  always  reserved,  and 
continues  to  reserve,  the  discretion  to 
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disregdrd  such  comments  in  apprupnate 
circumstances. 

Petitions  for  ruhmaking  and 
iupphmpntal  envirnnrnpntal  impai^t 
'itatements  The  DOP^  draft  guidelines 
would  require  members  of  the  public  to 
file  requests  for  correction  of  a  final  rule 
in  the  form  of  a  petition  for  rulemaking 
and  of  a  final  environmental  impact 
statement  in  the  form  of  a  petition  for 
a  supplemental  environmental  impact 
statement  One  of  the  comments 
criticized  this  provision  as  overbroad 
and  unnecessar\'  because  there  will  be 
times  when  the  request  for  correction 
does  not  seek  a  change  in  the  rule  or  the 
environmental  impact  statement  DOE 
has  addressed  this  comment  bv  limiting 
the  requirement  to  file  these  requests  for 
correction  as  petitions  for  rulemaking  or 
for  a  supplemental  environmental 
impact  statement  to  circumstances  in 
which  the  request  for  correction  is 
actually  aimed  at  changing  the  rule  or 
the  environmental  impact  statement. 
DOE's  final  guidelines  impose  the 
obligation  to  petition  for  a  supplemental 
environmental  impact  if  the  person 
requesting  the  correction  is  claiming 
that  there  are  significant  new- 
circumstances  or  information  as 
provided  in  the  go\>^rning  t'ouni  il  on 
Environmental  Quality  regulations  (40 
CFR  1502  9(c)(l)(ii)) 

Burden  of  demonstrating  need  for 
correction  The  D(3E  draft  guidelines 
proposed  to  place  on  the  person 
requesting  a  correction  the    burden  of 
proof  to  demonstrate  the  need  for  a 
correction  One  commenter  ob|ec  ted  to 
this  provision  as  an  unreasonable 
disincentive  and  hurdle  on  request  for 
corrections  but  did  not  explain  whv  thf 
provision  is  unreasonable  Another 
comment  accepted  the  desirability  of 
this  provision  but  argued  that  [X)E 
should  add  explicitly  that  it  has  the 
burden  of  maintaining  an 

administrative  record"  demonstrating 
that  the  information  at  issue  complies 
with  the  OMB  guidelines  IX3E  rejects 
the  first  comment  out  of  concern  that 
removing  a  burden  to  |ustif\  will 
promote  frivolous  requests  Anvone 
who  requests  a  correction  under  the 
OMB  and  DOE  guidelines  should  be 
required  Xu  explain  the  basis  for  the 
request  as  a  prerequisite  to  any  agency 
diversion  of  resources  to  respond  DOE 
rejects  the  second  comment  in  part 
because  the  term    administrative 
record'  is  suggestive  of  the  availabilitv 
of  judicial  review  Also,  the  OMB  and 
DOE  guidelines  require  documentation 
of  DOE  action  in  response  to  a  request 
for  correction,  and  anv  additional 
recordkeeping  requirements  could  be 
overly  burdensome.  In  today  s  final 
guidelines.  DOE  has  changed  the  term 


burden  of  proof  to  "burden  of 
justification"  bec:ause  the  former  may 
misleadingly  suggest  that  requests  for 
correctiim  should  be  focused  on 
evidentiary  standards  and  trial-type 
procedures  rather  than  the  need  to 
correct  information. 

Definition  of '  influential 
information  "  Consistent  with  the  OMB 
guidelines.  DOE  defined  the  term 
'influential  information  "  as  information 
di.sseminated  in  ccmnection  with  major 
rulemakings  and  information  that  is 
subject  to  embargo  because  of  potential 
immediate  effects  on  markets.  DOE's 
draft  definition  also  provided  for  a  case- 
by-case  designation  of  information  as 
"influential   "  One  of  the  comments 
argued  that  case-by-case  designations 
should  be  guided  bv  OMB's  tentative 
definition  of  "influential  information' 
in  its  guidelines.  OMB's  definition 
referred  to  information  that  will  have  or 
does  have  a  "dear  and  substantial 
impact  on  important  public  policies  or 
important  private  sector  decisions."  In 
DOE's  view.  OMB's  language  does  not 
provide  a  clear  enough  line  for 
consistent  and  efficient  administration 
of  the    influential  information"  concept 
in  the  DOE  context   DOE  prefers  to  gain 
experience  in  applying  its  own 
definition  before  decicling  whether  that 
definition  needs  to  be  supplemented 
with  additional  criteria  to  govern  case- 
bv-case  designations  of  "influential 
information   " 

Son-DOE  information  Consistent 
with  the  OMB  guidelines,  DOE's 
guidelines  apply  to  third  party 
information  that  is  either  relied  on  or 
endorsed  bv  DOE.  Two  commenters 
urged  that  DOE  modify'  its  draft  DOE 
guidelines  to  cover  third  party  data 
submissions  that  DOE  neither  relies  on 
nor  endorses  and  information 
disseminated  by  national  laboratories 
under  their  own  names  DOE  rejects 
these  ( iimments  because  the  OMB 
guidelines  do  not  direct  that  agency 
guidelines  shall  apply  to  information 
produced  by  other  entities  that  is 
neither  relied  on  nor  endorsed  by  the 
agency  Moreover.  DOE  is  of  the  view- 
that  the  limited  resources  available 
should  be  focused  on  addressing  the 
quality  of  information  that  DOE  relies 
on  or  endorses 

Definition  of  "affected  person.  "The 
OMB  guidelines  direct  agencies  to 
devise  a  request  for  correction 
procedure  for  "affected  persons  "  (as 
defined  by  the  OMB  guidelines).  DOE, 
however,  omitted  that  definition  in  its 
draft  guidelines  and  elected  to  allow 
any  persons  to  submit  requests  for 
correction  DOE  omitted  the  definition 
because  it  believes  the  underlying 
purpose  of  section  515  of  the  Act  is  to 


improve  the  quality  of  agency 
information  whether  or  not  the 
information  has  effects  on  particular 
individuals.  A  commenter  argued  in 
favor  of  a  broad  definition  of  "affected 
person"  in  order  to  lower  what  the 
commenter  perceived  as  a  potential 
hurdle  to  requests  for  correction.  DOE 
believes  its  omission  of  the  term 
"affected  person '"  eliminates  the 
potential  hurdle  entirely  and  that  it  has 
therefore  gone  beyond  what  this 
commenter  suggested. 

Separation  of  functions.  The  DOE 
draft  guidelines  provide  for  a  prominent 
role  for  the  originating  office  in 
processing  requests  for  correction.  With 
respect  to  requests  filed  in  connection 
with  notice  and  comment  rulemaking 
and  environmental  impact  statements, 
and  with  respect  to  appeals  from  initial 
decisions  on  requests  for  correction  of 
information  in  documents  not  subject  to 
public  comment,  DOE  senior  officials 
with  concurrence  from  the  DOE  Office 
of  General  Counsel  will  make  the  final 
decision.  Some  commenters  objected  to 
the  role  of  the  originating  office  and 
argued  that  decisionmaking 
responsibility  be  assigned  to  an  office 
independent  of  the  originating  office. 
DOE  rejects  these  comments  for  several 
reasons.  First,  the  OMB  guidelines  do 
not  require  or  even  contemplate 
separaticm  of  functions.  Second,  OMB 
has  issued  supplementary'  guidance 
indicating  its  approval  of  procedures 
involving  a  prominent  role  for  agency 
Offices  of  General  Counsel  to  assist 
agencies  in  following  the  directives  of 
the  OMB  guidelines.  Third,  originating 
offices  should  be  given  the  opportunity 
to  correct  erroneous  information  in  the 
first  instance  since  they  are  responsible 
for  the  information  in  question  and  are 
especially  knowledgeable  about  the 
quality  basis  for  the  information. 

Confidential  information.  Consistent 
with  the  OMB  guidelines,  the  draft  DOE 
guidelines  provide  for  use  of 
confidential  information  if  necessary.  A 
commenter  argued  that  agencies  should 
adopt  a  general  prohibition  against  use 
of  what  the  commenter  described  as 
"third  party  proprietary  models."  The 
commenter  further  argued  that  if  such  a 
model  must  be  used,  the  agencies 
should  have  the  burden  of 
demonstrating  to  OMB  that  no  other 
option  is  available  before  contracting  to 
use  the  model.  DOE  rejects  this 
comment  because;  (1)  The  OMB 
guidelines  do  not  require  agencies  to 
adopt  such  a  policy;  (2)  the  policy 
would  be  inconsistent  with  Executive 
Order  12866  which  requires  OMB 
clearance  only  of  significant  regulatory 
actions;  and  (3)  the  policy  would  be  too 
restrictive.  In  the  appliance  energy 
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conservation  standards  program  under 
the  Energy  Policy  and  Conservation  Act 
(42  U.S.C.  6295),  DOE  contracts  writh  a 
third  party  to  collect  individual 
company  data  under  arrangements 
providing  for  the  third  party  to  provide 
aggregate  data  only  to  DOE.  This 
arrangement  enhances  the  willingness 
of  individual  companies  to  divulge 
proprietary  information,  and  DOE  does 
not  believe  it  should  adopt  a  procedure 
to  prohibit  or  otherwise  jeopardize  a 
data  collection  effort  that  is  essential  to 
carry  out  DOE's  substantive  standard- 
setting  mandates  under  the  Energy 
Policy  and  Conservation  Act  (or  for  that 
matter  DOE's  substantive  mandates 
under  any  other  statutory  authority). 

Reasonableness  of  60-Day  Decision 
Deadlines.  With  respect  to  information 
that  is  not  subject  to  public  comment, 
the  DOE  draft  guidelines  provide  for  60 
days  as  a  goal  for  an  initial  decision  and 
for  appeals  from  an  initial  decision.  A 
commenter  argues  that  60  days  is  too 
long  and  would  undermine  the  effect  of 
attempting  to  obtain  corrective  action. 
DOE  disagrees  for  two  reasons.  First,  the 
comment  does  not  offer  any  example  to 
demonstrate  that  a  60-day  target  would 
undermine  the  effect  of  attempting  to 
obtain  corrective  action.  Second,  die  60- 
day  target  gives  necessary  time  to 
carefully  consider  a  request  for 
correction  and  formulate  and  internally 
review  a  response  while  at  the  same 
time  carrying  out  other,  unrelated,  and 
possibly  priority  duties.  DOE  draws 
support  for  the  60-day  target  from  OMB 
supplemental  guidance  indicating  the 
OMB  is  of  the  view  that  60  days  is  a 
reasonable  target  period  of  time  to  arrive 
at  a  decision. 

Paperwork  Reduction  Act.  In  its  draft 
guidelines,  DOE  provided  for  DOE 
Elements  to  demonstrate  that 
information  collections  will  comply 
with  the  OMB  and  DOE  guidelines 
when  requesting  clearance  of  new 
information  collections.  A  commenter 
criticized  this  provision  as  wasteful  and 
counterproductive  because  agencies  are 
already  required  to  demonstrate 
"practical  utility"  for  proposed 
information  collections.  DOE  disagrees 
because  if  the  information  to  be 
collected  is  intended  for  dissemination 
to  the  public,  the  formulation  of  the 
information  collection  should 
appropriately  take  the  OMB  and  DOE 
guidelines  (including  the  basic  standard 
of  quality  which  goes  beyond  utility) 
into  account. 

Definition  of  "peer  review. " 
Consistent  with  the  OMB  guidelines,  the 
DOE  draft  guidelines  provide  for  peer 
review  in  certain  circumstances  such  as 
risk  assessments.  One  comment 
criticized  the  term  "peer  review"  as 


vague,  and  suggested  that  DOE  adopt  a 
definition  for  that  term.  In  DOE's  view, 
there  is  no  need  for  a  definition  of  the 
term  "peer  review"  since  the  OMB 
guidelines  are  explicit  about  the 
elements  of  adequate  "peer  review." 

Information  request  docket. 
Consistent  with  the  OMB  guidelines,  the 
DOE  draft  guidelines  provide  for  annual 
reporting  of  actions  on  requests  for 
correction  but  did  not  provide  for  a 
public  docket  at  a  DOE  web  site  giving 
the  current  status  of  all  requests  for 
correction.  One  comment  urged  that  the 
DOE  guidelines  should  provide  for  such 
a  docket.  While  the  DOE  CIO  will 
maintain  a  web  site  with  essential 
information  for  members  of  the  public 
who  want  to  file  a  request  for  correction 
or  to  print  out  the  DOE  guidelines,  DOE 
declines  to  allocate  scarce  resources  for 
the  expensive,  labor  intensive  effort  the 
commenter  requests.  DOE's  limited 
resources  should  be  focused  exclusively 
on  complying  with  DOE's  obligations 
under  the  OMB  guidelines'  directives. 

Responding  to  requests  for 
consideration.  The  DOE  draft  guidelines 
do  not  commit  DOE  to  particular 
courses  of  action  in  responding  to 
requests  for  consideration  that  concern 
information  that  is  incorrect.  One  of  the 
comments  argued  for  an  inflexible 
policy  of  correcting  the  information. 
DOE  declines  to  accept  this  comment 
because  the  appropriate  course  of  action 
should  be  determined  in  light  of  the 
particular  facts  and  circumstances.  In 
some  instances,  an  acknowledgment  of 
error  may  be  all  that  is  necessary,  the 
document  in  question  may  not  be 
subject  to  correction  [e.g..  effective  final 
rules  appliance  energy  conservation 
standards  subject  to  42  U.S.C.  6295(o)), 
and  other  measures  may  be  needed  to 
address  any  errors. 

Effect  of  DOE  guidelines  on  DOE 
Elements.  The  DOE  guidelines  do  not 
purport  to  impose  legally  binding 
substantive  policies  on  DOE  Elements. 
A  commenter  argues  that  the  DOE 
guidelines  should  be  binding  on  DOE 
Elements,  DOE  rejects  this  comment 
because  the  DOE  information  collection 
procedures  are  not  substantive  rules  and 
should  therefore  not  be  binding  as  such. 

Substitute  information.  The  DOE  draft 
guidelines  provide  that  members  of  the 
public  must  validate,  insofar  as  they 
can,  any  information  offered  for  DOE  to 
adopt  consistent  with  the  OMB  and 
DOE  guidelines.  A  commenter  argued 
against  this  provision  because  it  is  a 
disincentive  to  filing  a  request  for 
correction,  DOE  rejects  this  comment 
because  the  procedures  do  not  impose 
any  obligation  to  submit  substitute 
information  and  because  those  members 
of  the  public  who  do  submit  such 


information  should  make  the  case  for 
the  higher  quality  of  the  information 
they  think  DOE  should  adopt. 

Complexity  of  procedures.  The  DOE 
draft  guidelines  contain  specific 
procedures  for  members  of  the  public  to 
follow.  One  commenter  criticized  these 
procedures  as  complex  and  argued 
generally  for  simplification  without 
offering  any  specifics.  The  procedures 
are  a  function  of  the  variety  of  contexts 
in  which  DOE  disseminates  information 
and  the  omission  of  detailed  procedures 
in  section  515  of  the  Act  and  the  OMB 
guidelines.  DOE  does  not  believe  that  its 
procedures  are  complex  or  difficult  to 
understand  or  follow. 

Risk  assessments.  Consistent  with  the 
OMB  guidelines,  DOE  considered 
whether  to  add  a  variation  of  the  criteria 
in  the  Safe  Drinking  Water  Act 
Amendments  of  1996  (42  U.S.C.  300g- 
1(b)(3)  (A)  and  (B))  to  its  guidelines  for 
preparing  environmental  risk 
assessments.  In  its  notice  inviting  public 
comment  on  the  draft  guidelines.  DOE 
stated  that  it  was  considering  whether  to 
add  separate  procedures  intended  to 
foster  the  preparation  of  comprehensive, 
informative  and  understandable 
ecological  risk  assessments,  in  addition 
to  procedures  for  health  risk 
assessments.  One  of  the  comments 
supported  this  approach  but  urged  that 
DOE's  proposal  be  modified  to 
emphasize  a  number  of  elements  that 
the  commenter  believed  would  add 
rigor,  e.g..  analysis  of  local  populations 
of  biota.  DOE  rejects  this  comment 
because  the  purpose  of  these  guidelines 
is  to  provide  general  guides  for  the 
preparation  of  quality  documents,  not  to 
mandate,  or  even  to  suggest  a  specific 
approach  for  risk  assessment.  DOE 
believes  it  should  retain  the  discretion 
to  tailor  its  assessment  methodology  so 
that  it  is  appropriate  for  a  given 
situation.  DOE  therefore  revised  its 
original  proposal  to  make  clear  that  it  is 
a  procedural  guideline  of  general 
applicability  and  not  intended  as  a 
policy  statement  with  respect  to  analylic 
methodology.  Given  the  general 
suitability  o*^  the  criteria  that  DOE  has 
included  in  today's  final  guidelines, 
DOE  has  concluded  that  there  is  no 
need  for  separate  criteria  for  health  and 
ecological  risk  assessments. 

Other  comments.  DOE  received  other 
comments  that  raise  issues  outside  the 
scope  of  this  proceeding  or  do  not  offer 
specific  suggestions  for  improving  the 
DOE  draft  guidelines.  Although  the 
purpose  of  this  proceeding  is  to 
establish  procedures  and  a  general 
statement  of  policy  under  the  OMB 
guidelines,  some  commenters  sought  to 
have  DOE  reconsider  substantive  energy 
policies  with  which  they  disagree. 
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Others  raise  qupstioiis  about  generic 
prnredures  that  shuuld  be  addressed  to 
OVtB  such  as  a  consistent  policy 
re'Udfding  dissemination  of  inform. diuFi 
developed  by  aii  interagenc  \  risk 
assessment  consortium  committeti  and 
in(  lu-iion  of  information  quality  as  a 
performance  goal  in  performanc  e  plans 
under  the  Government  Performance  and 
Results  Act.  DOE  has  not  responded  to 
the  issues  these  extraneous  comments 
raise  because  they  are  out  of  scope  or 
irrelevant 

in.  OMB  Review 

Consistent  with  the  OMB  guidelines. 
DOK  submitted  this  notice  to  OMB  for 
review,  OMB  has  completed  its  review. 

Issued  in  Washington.  DC  on  October  1. 
J()()2 

Karen  S.  Evans. 
Chief  Information  Officer 

Final  Report  to  the  Office  of 
Management  and  Budget  on  Guidelines 
for  Ensuring  and  Maximizing  the 
Quality.  Objectivity,  ttility.  and 
Integritv  of  Information  Disseminated 
bv  the  Department  of  Energy 

Introduction 

This  report  is  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  by 
the  Department  of  Energy  (DOE) 
pursuant  to  OMBs  Guidelines  for 
Ensuring  and  Ma.ximizing  the  Quality. 
Objectivity.  Utility,  and  Integrity  of 
Information  Disseminated  bv  Federal 
.•\gencies  (OMB  guidelines),  67  FR  8452 
(Februarv  22.  2(3021  under  section  515  of 
the  Treasurv  and  General  Government 
.Appropriations  Act  for  Fiscal  Year  2001 
iPub  I..  lOb-554.  114  Stat    2763).  The 
report  includes  D(3E's  guidelines  to 
implement  the  policies  and  procedural 
guidance  set  forth  in  the  OMB 
guidelines 

Background 

DOE  is  responsible  for  the 
administration  of  a  wide  variety  of 
national  defense,  energy  supply,  energy 
conservation,  and  nuclear  waste 
c  leanup  programs  authorized  bv  law 
DOE  administers  a  system  of  national 
laboratories  with  active  scientific 
research  programs  DOE  also 
disseminates  a  large  volume  of 
statistical  reports  through  its  Energy 
Information  Administration  Although 
DOE  is  not  a  major  regulatory  agency, 
DOE  has  some  rulemaking  mandates 
and  authorities,  such  as  the  appliani  e 
energy  conservation  program  of  test 
procedures  and  standards,  that  require 
the  dissemination  of  financial, 
scientific,  and  statistical  information 
Like  other  agencies,  DOE  publishes  draft 
and  final  environmental  impact 


statt'iiients  and  environmental 
assessments  under  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321-4.147 

Discussion  of  (luidelines 

DOE  has  always  maintained  high 
standards  of  quality  in  the  production  of 
information  disseminated  to  members  of 
the  public.  As  a  source  of  scientific  and 
statistical  information  on  which 
members  of  the  public  and  other 
government  officials  rely,  DOE  has  long 
had  protedures  to  assure  adequate 
information  quality  DOE's  Energy 
Information  Administration  is  a  leader 
in  this  regard  and  has  elaborate 
procedures  to  ensure  the  quality  of  its 
information  products  DOE's  Office  of 
Energy  Efficiency  and  Renewable 
Energy  has  elaborate  special  procedures 
for  some  of  its  rulemakings  That  office 
has  codified  a  general  statement  of 
policy  in  Appendix  A  to  .Subpart  G  of 
10  f:FR  Part  430  with  regard  to  its 
information  quality  review  procedures 
for  information  used  in  its  appliance 
energy  i onservatioii  standards 
rulemakings. 

The  DOE  guidelines  set  forth  below 
are  modeled  on  OMB  guidelines  and 
incorporate  a  basic  standard  of  (jualiiy 
(including  objectivity,  utility,  and 
integrity)  in  the  development  and 
dissemination  of  DOE  or  DOE- 
sponsored  information  to  the  public. 
They  also  incorporate  the  procedures 
that  DOE  has  traditionally  followed  to 
review  information  products  for 
adeijiiate  (jualitv   In  addition,  the  DOE 
guidelines  provide  a  uniform  set  of 
prot-edures  for  members  of  the  public 
who  wish  to  request  correction  of 
information  on  a  timely  basis.  These 
procedures  will  ensure  that  final  DOE 
decisions  with  respect  to  requests  for 
correction  will  be  made  by  high-level 
management  officials  with  the 
concurrenc;e  of  the  DOE  Office  of 
General  Counsel. 

DOE  notes  that  section  515  establishes 
procedures  and  performance  goals  for 
the  internal  management  of  the 
Executive  Branch,  While  seeking  to 
establish  a  process  that  assures  that  DOE 
is  attentive  to  the  issue  of  information 
quality,  neither  section  515  nor  the 
OMB  Guidelines  nor  DOE's  own 
Guidelines  provide  for  judicially 
manageable  standards  regarding  the 
quality  of  information  that  the  agency 
may  disseminate  Therefore,  neither 
section  515  nor  the  OMB  Guidelines  nor 
DOE's  Guidelines  create  private  rights 
or  contemplate  judicial  oversight  of  its 
directives  through  judicial  review. 
Rather,  the  statute  contemplates  internal 
executive  branch  management  of  its 
directives,  as  evidenced  by  its  directive 


to  each  agency  to  "report  periodically  to 
the  Director"  of  OMB  concerning  "(i) 
the  number  and  nature  of  complaints 
received  by  the  agency  regarding  the 
accuracy  of  information  disseminated 
bv  the  agency:  and  (ii)  how  such 
complaints  were  handled  by  the 
agency."  DOE's  Guidelines  likewise 
contemplate  that  internal  executive 
branch  management  will  be  the 
mechanism  for  meeting  the  objectives  of 
section  515, 

The  DOE  Guidelines  were  prepared 
bv  the  DOE  Chief  Information  Officer, 
who  is  responsible  for  coordinating 
DOE's  response  to  OMB's  guidelines,  in 
cooperation  with  other  affected  DOE 
offices.  They  have  been  approved  by  the 
Secretary  of  Energy. 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  to  the  Public  by  the 
Department  of  Energy 

/,  Background 

Section  515,  Treasury  and  General 
Government  Appropriations  Act  for 
Fi.scal  Year  2001  [Pub.  L.  106-554), 
directed  the  Office  of  Management  and 
Budget  (OMB)  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federal 
Agencies  for  ensuring  and  maximizing 
the  quality,  objectivity,  utility,  and 
integrity  of  information  (including 
statistical  information)  disseminated  by 
Federal  Agencies,"  The  OMB 
guidelines,  published  in  the  Federal 
Register  on  February  22.  2002  (67  FR 
8452),  direct  agencies  to  issue  by 
October  1.  2002,  their  own 
implementing  guidelines  that  include 
administrative  mechanisms  allowing 
members  of  the  public  to  seek  and 
obtain  correction  of  information 
disseminated  by  the  agency  that  does 
not  comply  with  the  OMB  or  agency 
guidelines. 

The  Department  of  Energy  (DOE) 
Information  Quality  Guidelines,  issued 
by  the  Department's  Chief  Information 
Officer  (CIO)  pursuant  to  OMB's 
Guidelines,  are  intended  to  provide 
guidance  to  Departmental  Elements  (i.e.. 
major  DOE  offices)  on  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information,  including  statistical 
information,  disseminated  to  the  public. 

The  DOE  Guidelines  also  establish 
mechanisms  for  members  of  the  public 
to  seek  and  obtain  administrative 
correction  of  disseminated  information 
that  does  not  comply  with  the  quality 
requirements  of  these  Guidelines. 
Finally,  the  Guidelines  explain  how  the 
CIO  will  comply  with  OMB's  annual 
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reporting  requirement  concerning 
complaints  from  members  of  the  public. 

The  DOE  Information  Quality 
Guidelines  are  effective  on  October  1 , 
2002. 

//.  Introduction 

The  CIO  has  designed  these 
Guidelines  to  apply  to  a  wide  variety  of 
DOE  information  dissemination 
activities  that  may  range  in  importance 
and  scope.  They  are  intended  to  be 
sufficiently  generic  to  fit  all  media, 
printed,  electronic,  or  other  forms.  The 
CIO  has  sought  to  avoid  the  problems 
that  would  be  inherent  in  developing 
detailed,  prescriptive,  "one-size-fits-all" 
DOE-wide  guidelines  that  would 
artificially  require  different  types  of 
dissemination  activities  to  be  treated  in 
the  same  manner. 

The  Guidelines  are  designed  so  that 
DOE  Elements  can  apply  them  in  a 
common  sense  and  workable  memner.  It 
is  important  that  these  guidelines  not 
impose  unnecessary  administrative 
burdens  that  would  inhibit  DOE 
Elements  from  continuing  to  take 
advantage  of  the  Internet  and  other 
technologies  to  disseminate  information 
to  the  public.  In  this  regard,  DOE 
Elements  may  incorporate  the  standards 
and  procedures  required  by  these 
guidelines  into  their  existing 
information  resources  management  and 
administrative  practices  rather  than 
create  new  and  potentially  duplicative 
or  contradictory  processes.  DOE 
Elements  may  rely  on  their 
implementation  of  the  computer 
security  provisions  of  the  Paperwork 
Reduction  Act  (PRA)  of  1995,  44  U.S.C. 
3501  et  seq.,  to  establish  appropriate 
security  safeguards  for  ensuring  the 
integrity  of  the  information  that  they 
disseminate. 

///.  DOE  Information  Quality  Guidelines 

A.  What  Definitions  Apply  to  These 
Guidelines? 

1.  DOE  Element  means  a  major  DOE 
office  headed  by  an  official  whose 
position  is  subject  to  Senate 
confirmation  or  an  office  which  directly 
reports  to  the  Secretary,  Deputy 
Secretary,  or  either  of  the  DOE  Under 
Secretaries. 

2.  Dissemination  means  DOE  Element 
initiated  or  sponsored  distribution  of 
information  to  the  public. 

3.  Influential  means,  when  used  in  the 
context  of  scientific,  financial,  or 
statistical  information,  information  (1) 
that  is  subject  to  embargo  imtil  the  date 
of  its  dissemination  by  the  Department 
or  DOE  Element  disseminating  the 
information  because  of  potential  market 
effects;  (2)  that  is  the  basis  for  a  DOE 


action  that  may  result  in  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more;  or  (3)  that  is  designated  by  a 
DOE  Element  as  "influential." 

4.  Information  means  any 
communication  or  representation  of 
knowledge  such  as  facts  or  data,  in  any 
medium  or  form,  including  textual, 
numerical,  graphic,  cartographic, 
narrative,  or  audiovisual  forms, 
including  information  that  a  DOE 
Element  disseminates  from  a  web  page, 
but  excluding  the  provision  of 
hyperlinks  to  information  that  others 
disseminate. 

5.  Information  dissemination  product 
means  any  book,  paper,  map.  machine- 
readable  material,  audiovisual 
production,  or  other  documentary 
material,  regardless  of  physical  form  or 
characteristic,  a  DOE  Element 
disseminates  to  the  public,  including 
any  electronic  document,  CD-ROM,  or 
web  page, 

6.  Integrity  means  the  information  has 
been  secured  and  protected  from 
unauthorized  access  or  revision,  to 
ensure  that  the  information  is  not 
compromised  through  corruption  or 
falsification. 

7.  Obyect/vifv' means  the  information 
is  presented  in  an  accurate,  clear, 
complete,  and  unbiased  manner  and  the 
substance  of  the  information  is  accurate, 
reliable,  and  unbiased. 

8.  Quayyty  means  utility,  objectivity, 
and  integrity. 

9.  Reproducibility  means  capability  of 
being  substantially  reproduced,  subject 
to  an  acceptable  degree  of  imprecision, 
Emd  with  respect  to  analytical  results, 
"capable  of  being  substantially 
reproduced"  means  that  independent 
analysis  of  the  original  or  supporting 
data  using  identical  methods  would 
generate  similar  analytic  results,  subject 
to  an  acceptable  degree  of  imprecision 
or  error, 

10.  Subject  to  public  comment  means 
that  DOE  has  made  the  information 
available  for  comment  by  members  of 
the  public,  preliminary  to  making  a  final 
determination,  through  a  notice  in  the 
Federal  Register  including,  but  not 
limited  to,  a  notice  of  inquiry,  an 
advance  notice  of  proposed  rulemaking, 
a  notice  of  proposed  rulemaking,  a 
notice  reopening  or  extending  a 
comment  period  due  to  receipt  of  new 
information,  a  notice  of  availability  of  a 
draft  environmental  impact  statement,  a 
notice  of  a  proposed  information 
collection,  or  any  other  Federal  Register 
notice  that  provides  an  opportunity  for 
comment  by  members  of  the  public 
regarding  the  quality  of  information  on 
which  a  final  determination  may  be 
based. 


1 1 .  Utility  means  the  usefulness  of  the 
information  to  its  intended  users, 
including  the  public. 

B.  Which  public  disseminations  of 
information  are  and  are  not  subject  to 
these  Guidelines? 

These  Guidelines  apply  to  any  public 
dissemination  of  information.  The 
definitions  of  "information"  and 
"dissemination"  establish  the  scope  of 
the  applicability  of  the  guidelines. 
"Information"  means  "any 
communication  or  representation  of 
knowledge  such  as  facts  or  data," 
Consequently,  "information""  does  not 
include  opinions 

"Dissemination"'  is  defined  to  mean 
agency  initiated  or  sponsored 
distribution  of  information  to  the 
public,  including,  for  example,  a  risk 
assessment  prepared  by  a  DOE  Element 
to  inform  the  agency's  formulation  of 
possible  regulatory  or  other  action.  A 
DOE  Element  does  not  "initiate  "  the 
dissemination  of  information  when  a 
Federally  employed  scientist  or  Federal 
grantee  or  contractor  publishes  his  or 
her  research  findings,  even  if  the  DOE 
retains  ownership  or  other  intellectual 
property  rights  because  DOE  paid  for 
the  research.  In  such  cases,  to  avoid 
confusion,  the  DOE  Element  should 
ensure  that  the  researcher  includes  an 
appropriate  disclaimer  that  the  views 
are  the  researcher's  and  do  not 
necessarily  reflect  the  views  of  DOE. 
However,  if  a  DOE  Element  directs  a 
Federally  employed  scientist  or  Federal 
grantee  or  contractor  to  disseminate 
information  and  retains  authority  to 
review  and  approve  the  information 
before  release,  then  the  DOE  Element 
has  sponsored  the  dissemination  of  the 
information. 

"Dissemination"  also  does  not 
include  the  following  distributions: 

(1)  Press  releases,  including  but  not 
limited  to  fact  sheets,  press  conferences 
or  similar  communications  in  any 
medium  that  announce,  support  the 
announcement  or  give  public  notice  of 
information  a  DOE  Element  has 
disseminated  elsewhere: 

(2)  Any  inadvertent  or  unauthorized 
disclosure  of  information  intended  only 
for  inter-agency  and  intra-agency 
communications: 

(3)  Correspondence  with  individuals 
or  persons: 

(4)  Testimony  and  other  submissions 
to  Congress  containing  information  a 
DOE  Element  has  disseminated 
elsewhere: 

(5)  Responses  to  requests  for  DOE 
records  under  the  Freedom  of 
Information  Act,  the  Privacy  Act.  the 
Federal  Advison,'  Committee  Act  or 
similar  laws; 
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(6)  Information  in  public  filings  (such 
as  public  comments  received  by  DOE  m 
rulemaking  proceedings),  except  where 
the  DOE  Element  distributes 
information  submitted  to  it  by  a  third 
partv  in  a  manner  that  suggests  that  the 
DOE  Element  endorses  or  adopts  the 
information,  or  indicates  in  its 
distribution  that  it  is  using  or  proposing 
to  use  the  information  to  formulate  or 
support  a  regulatum.  guidance,  or  other 
DOE  Element  decision  or  position 

(7)  Information  contained  in 
subpoenas  or  documents  fded  in 
connection  with  adjudicative 
proceedings  (characttrized  by  trial-type 
procedures  with  opportunity  to  test 
information  qualitv).  including  DOE 
adjudicatory  orders,  opinions,  amicus 
and  other  briefs,  documents  filed  in 
Bonneville  Power  Administration  s 
ratemaking  proceedings,  and  documents 
submitted  for  purposes  of  a  Nuclear 
Regulatory  (".oinmission  licensing 
proceeding  for  a  DOE  facility: 

(8)  Procedural,  operational,  policy 
and  internal  manuals  and  memoranda 
prepared  for  the  management  and 
operation  of  DOE  Elements  that  are  not 
primarily  intended  for  public 
dissemination: 

(91  Archival  records  (including 
information  made  available  to  the 
public  on  a  DOE  web  site  to  document 
historical  DOE  actions);  and 

(10)  Communications  intended  to  be 
limited  to  government  employees  or 
DOE  contractors  or  grantees 

C.  What  Are  the  Responsibilities  of  DOE 
Elements  for  Ensuring  Qualitv  of 
Information  Disseminated  to  the  Public 
and  Responding  to  Requests  From 
Members  of  the  Public  for  Correctiim  of 
Information' 

1   Ensuring  Quality 

As  a  guiding  principle,  DOE  Elements 
should  have  as  a  performance  goal  that 
information  disseminated  tu  the  publii 
meets  a  basic  level  of  quality  The 
qualitv  of  information  disseminated  by 
DOE  Elements  is  measured  by  its  utility, 
objectivity,  and  integrity.   'Obje<:tivitv" 
focuses  on  whether  the  disseminated 
information  is  being  presented  in  an 
accurate,  clear,  complete  and  unbiased 
manner  and  as  a  matter  of  substance,  is 
accurate,  reliable  and  unbiased  This 
mcludes  whether  the  information  is 
presented  m  the  proper  c:(jnte\t 
Sometimes,  in  disseminating  c  ertain 
types  i)f  information  to  the  public,  other 
information  must  also  be  disseminated 
in  order  to  ensure  an  accurate,  clear, 
complete,  and  unbiased  presentation 

Also,  DOE  Elements  should  (to  the 
extent  possible,  consistent  with 
security,  privacy,  intellectual  property. 


trade  secrets,  and  confidentiality 
protections)  identify  the  sources  of  the 
disseminated  information  and.  in  a 
scientific,  financial,  or  statistical 
context,  the  supporting  data  and 
models,  so  that  the  public  can  assess  for 
itself  whether  there  may  be  some  reason 
to  question  the  objectivity  of  the 
sources.  Where  feasible,  data  should 
have  full,  accurate,  transparent 
documentation,  and  possible  sources  of 
error  affecting  data  quality  should  be 
identified  and  liisclosed  to  users. 

In  addition,  "objectivity"  involves  a 
focus  on  ensuring  accurate,  reliable,  and 
unbiased  information   In  a  scientific, 
financial,  or  statistical  context,  the 
original  and  supporting  data  should  be 
generated,  and  the  analytical  results 
ileveloped.  using  sound  statistical  and 
research  methods.  If  the  data  and 
analytical  results  have  been  subjected  to 
formal,  independent,  external  peer 
review,  the  information  may  generally 
be  presumed  to  be  of  acceptable 
i)b)ei  tivity  However,  this  presumption 
is  rebuttable  based  on  a  persuasive 
showing  bv  a  member  of  the  public 
seeking  correction  of  information  in  a 
particular  instance.  If  DOE  Element- 
sponsored  peer  review  is  employed  to 
help  satisfy  the  objectivity  standard,  the 
review  process  employed  should  meet 
the  general  criteria  for  competent  and 
credible  peer  revu'W  recommended  by 
OMB  s  Office  i>f  Information  and 
Regulatory  Affairs  to  the  President's 
Management  (Council  (http:// 
www  whitehouse  gnv/omb/inforeg/ 
oira  review -process  html),  namely  "that 
(a)  peer  reviewers  be  selected  primarily 
on  the  basis  of  necessary  technical 
expertise,  (b)  peer  reviewers  be  expected 
to  disclose  to  agencies  prior  technical/ 
policy  positions  they  may  have  taken  on 
the  issues  at  hand,  (c)  peer  reviewers  be 
expected  to  disclose  to  agencies  their 
sources  of  personal  and  institutional 
funding  (private  or  public  sector),  and 
Id)  peer  reviews  be  conducted  in  an 
open  and  rigorous  manner." 

Influential  information.  If  a  DOE 
Element  is  responsible  for  disseminating 
.uui  disseminates  influential  scientific, 
financial  information,  a  high  degree  of 
transparency  of  data  and  methods 
should  he  ensured  to  facilitate  the 
reprodui  ibilitv  of  such  information  by 
qualified  third  parties.     Influential" 
when  used  in  the  context  of  scientific. 
fin.uK  led  or  statistical  information, 
means  information:  (li  That  is  subject  to 
embargo  until  its  dissemination  bv  DOE 
or  a  DOE  Element  disseminating  the 
mfonn.ition  bet  ause  of  potential  market 
effec  ts:  [2]  that  is  the  basis  for  a  DOE 
action  that  may  result  in  an  annual 
effect  on  the  economy  of  SlOO  million 


or  more;  or  (3)  that  is  designated  by  a 
DOE  Element  as  "influential." 
With  regard  to  original  and 
supporting  data  related  thereto,  these 
Guidelines  do  not  direct  that  all 
disseminated  original  and  supporting 
data  be  subjected  to  the  reproducibility 
requirement  applicable  to  influential 
information.  DOE  Elements  may 
identify,  in  consultation  with  the 
relevant  scientific  and  technical 
communities,  those  particular  types  of 
data  that  may  practicably  be  subjected 
to  the  reproducibility  requirement, 
given  ethical,  feasibility,  confidentiality, 
privacy,  trade  secret,  security,  and 
intellectual  property  constraints.  It  is 
understood  that  reproducibility  of  data 
is  an  indication  of  transparency  about 
research  design  and  methods  and  thus 
a  replication  exercise  (i.e.  a  new 
experiment,  test,  or  sample)  should  not 
be  required  prior  to  each  dissemination. 
At  a  minimum.  DOE  Elements  should 
assure  reproducibility  for  those  kinds  of 
original  and  supporting  data  according 
to  "commonly  accepted  scientific, 
financial,  or  statistical  standards." 

With  regard  to  analytic  results  related 
thereto.  DOE  Elements  generally  should 
demonstrate  sufficient  transparency 
about  data  and  methods  that  an 
independent  reanalaysis  could  be 
undertaken  by  a  qualified  member  of  the 
public.  These  transparency  standards 
apply  to  analysis  of  data  from  a  single 
study  as  well  as  to  analyses  that 
combine  information  from  multiple 
studies. 

Making  the  data  and  models  publicly 
available  will  assist  in  determining 
w  hether  analytical  results  are  capable  of 
being  substantially  reproduced. 
However,  the  objectivity  standard  does 
not  override  other  compelling  interests 
such  as  privacy,  trade  secret,  security, 
intellectual  property,  and  other 
confidentiality  protections. 

In  situations  where  public  access  to 
data  and  methods  will  not  occur  due  to 
(Mher  compelling  interests.  DOE 
Elements  shoulcl  apply  rigorous 
robustness  checks  to  analytic  results 
and  document  what  checks  were 
undertaken.  DOE  Elements  should, 
however,  disclose  the  specific  data 
sources  that  have  been  used  and  the 
specific  quantitative  methods  and 
assumptions  that  have  been  employed. 
However,  each  DOE  Element  should 
define  the  type  of  robustness  checks  and 
the  level  of  detail  for  documentation 
therc?of.  in  ways  appropriate  for  it  given 
the  nature  and  multiplicity  of  issues  for 
w  hich  the  DOE  Element  is  responsible. 

With  regard  to  the  dissemination  of 
information  containing  analyses  of  risks 
to  human  health,  safety  and  the 
environment,  it  is  DOE  policy  for  DOE 
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Elements  in  complying  with  the  OMB 
guidelines  to  apply  the  following 
criteria  adapted  from  the  Safe  Drinking 
Water  Act  Amendments  of  1996. 

1.  Use: 

a.  The  best  available  peer-reviewed 
science  cind  supporting  studies 
conducted  in  accordance  with  sound 
and  objective  scientific  practices;  and 

b.  Data  collected  by  accepted  methods 
(if  the  reliability  of  the  method  and  the 
nature  of  decision  justify  use  of  the 
data). 

2.  Present  information  that  is 
comprehensive,  informative,  and 
understandable. 

3.  Specify,  to  the  extent  practicable: 

a.  Each  population  addressed  by  any 
estimate  of  risk; 

b.  The  expected  risk  or  central 
estimate  of  risk  for  the  populations 
addressed; 

c.  Each  appropriate  upper-bound  or 
lower-bound  estimate  of  risk; 

d.  Each  significant  uncertainty 
identified  in  the  process  of  an 
assessment  of  risk  and  the  studies  that 
would  assist  in  resolving  the 
uncertainty:  and 

e.  Peer-reviewed  studies  known  to  the 
DOE  Element  that  support,  are  directly 
relevant  to,  or  fail  to  support  any 
estimate  of  risk  effects  and  the 
methodology  used  to  reconcile 
inconsistencies  in  the  scientific  data. 

DOE  Elements  responsible  for 
dissemination  of  vital  health, 
environmental  and  medical  information 
should  interpret  the  reproducibility  and 
peer-review  standards  in  a  manner 
appropriate  to  assuring  the  timely  flow 
of  vital  information  to  medical 
providers,  patients,  health  agencies,  and 
the  public. 

"Utility"  refers  to  the  usefulness  of 
the  information  to  intended  users 
including  the  public.  In  assessing  the 
usefulness  of  information.  DOE 
Elements  need  to  consider  the  uses  of 
the  information  they  plan  to 
disseminate  not  only  from  their 
perspective  but  also  from  the 
perspective  of  the  public.  As  a  result, 
when  transparency  of  information  is 
relevant  for  assessing  the  information's 
usefulness  from  the  public's 
perspective,  DOE  Elements  should  take 
care  to  ensure  that  transparency  has 
been  addressed  in  its  review  of  the 
information. 

"Integrity"  refers  to  security — the 
protection  of  information  from 
unauthorized  access  or  revision  to 
ensure  that  information  by  DOE  or  DOE 
Elements  is  not  compromised  through 
corruption  or  falsification. 

Pre-dissemination  review  procedures. 
Before  disseminating  information  to 
members  of  the  public,  the  originating 


office  of  the  DOE  Element  is  responsible 
for  ensuring  that  the  information  is 
consistent  with  the  OMB  and  DOE 
guidelines  and  that  the  information  is  of 
adequate  quality  for  dissemination.  If 
the  information  is  influential  financial . 
scientific,  or  statistical  information, 
then,  to  the  extent  practicable,  the  DOE 
Element  should  provide  for  higher  level 
review  of  the  originating  office's 
conclusions.  Each  DOE  Element  should 
identify  for  the  CIO  a  high  ranking 
official  who  is  responsible  for  ensuring 
the  accountability  of  the  DOE  Element's 
program  offices  in  reviewing 
information  to  be  disseminated  to 
members  of  the  public  under  the  OMB 
and  DOE  guidelines. 

As  a  matter  of  good  and  effective 
information  resources  management. 
DOE  Elements  may  develop  and  post  on 
their  websites  supplemental  guidelines 
for  the  process  they  will  follow  for 
reviewing  the  quality  (including 
objectivity,  utility  and  integrity)  of 
information  before  it  is  disseminated. 
DOE  Elements  should  treat  information 
quality  as  integral  to  every  step  of 
development  of  information,  including 
creation,  collection,  maintenance,  and 
dissemination.  This  process  will  enable 
every  DOE  Element  to  substantiate  the 
quality  of  the  information  it  has 
disseminated  through  documentation  or 
other  means  appropriate  to  the 
information. 

Papenx'ork  Reduction  Act.  It  is 
important  that  DOE  Elements  make  use 
of  OMB's  Paperwork  Reduction  Act 
(PRA)  clearance  process  to  help  improve 
the  quality  of  information  that  the  DOE 
Elements  collect  and  disseminate  to  the 
public.  DOE  Elements  already  are 
required  to  demonstrate  in  their  PRA 
submissions  to  OMB  the  "practical 
utility"  of  a  proposed  collection  of 
information  the  DOE  Element  plans  to 
disseminate.  Additionally,  for  all 
proposed  collections  of  information  that 
will  be  disseminated  to  the  public,  DOE 
Elements  should  evaluate  the  proposed 
collection  in  light  of  the  OMB  and  DOE 
guidelines,  and  based  on  that 
evaluation,  state  in  their  PRA  clearance 
submissions  to  OMB  that  the  proposed 
collection  of  information  will  result  in 
information  that  will  be  collected, 
maintained,  and  used  in  a  way 
consistent  with  the  OMB  and  DOE 
information  quality  guidelines, 

2.  Responding  to  Requests  From 
Members  of  the  Public 

To  facilitate  public  review  of 
information  disseminated  to  the  public, 
these  Guidelines  provide  procedures 
allowing  members  of  the  public  to  seek 
and  obtain  correction  of  information 
disseminated  to  the  public  that  does  not 


comply  with  the  quality  provisions  of 
the  OMB  and  DOE  guidelines.  The 
procedures,  set  out  in  part  IV  below, 
provide  separate  mechanisms  for 
information  set  forth  or  referenced  in  a 
DOE  or  DOE-sponsored  document 
subject  to  public  comment  and  all  other 
DOE  or  DOE-sponsored  information, 

I\^.  Requests  From  Members  of  the 
Pubhc  for  Correction  of  Puhhcly 
Disseminated  Data 

A.  How  Does  a  Member  of  the  Public 
Request  Correction  of  Publicly 
Disseminated  Information? 

1 .  Requests  from  members  of  the 
public  seeking  correction  of  DOE  or 
DOE-sponsored  documents  subject  to 
public  comment,  rulemaking  notices, 
and  environmental  impact  statements. 

(A)  With  respect  to  information  set 
forth  or  referenced  with  endorsement  in 
a  DOE  or  DOE-sponsored  document 
subject  to  public  comment  on  or  after 
October  1 ,  2002,  a  member  of  the  public 
must  request  correction  within  the 
comment  period  in  a  comment  that: 

(1)  Specifically  identifies  the 
information  in  question  and  the 
document(s)  containing  the  information: 

(2)  Explains  with  sptK;ificity  the 
reasons  why  the  information  is 
inconsistent  with  the  applic:able  quality 
standards  in  the  OMB  or  DOE 
guidelines: 

(3)  Presents  substitute  informatiim.  if 
any.  with  an  explanation  showing  that 
such  information  is  consistent  with  the 
applicable  quality  standards  in  the  OMB 
and  DOE  guidelines:  and 

(4)  Justifies  the  necessity  for,  and  the 
form  of,  the  requested  correction. 

(B)  A  member  of  the  public  must  file 
a  request  for  correction  of  a  document 
subject  to  public  comment  at  the 
address  for  comments  set  forth  in  DOE's 
notice  providing  for  public  comment. 

(C)  If  a  member  of  the  public  requests 
correction  of  information  set  forth  or 
referenced  with  endorsement  in  a 
document  subject  to  public  comment 
prior  to  publication  of  the  final 
document  and  provides  a  justification  of 
the  necessity  for  an  early  response.  DOE 
may  consider  providing  a  preliminary- 
response  including  but  not  limited  to  a 
Federal  Register  notice  describing  the 
request  for  correction  and  reopening  the 
comment  period. 

(D)  If  a  member  of  the  public  files  a 
request  for  correction  under  paragraph 
IV. A. 1  of  these  guidelines  after  the  close 
of  a  comment  period.  DOE  may  consider 
the  request  to  the  same  extent  that  DOE 
considers  late-filed  comments  and  time 
permits  such  consideration. 

(E)  With  respect  to  information  that  is 
set  forth  or  referenced  with 
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endorsement  in  a  notice  of  final 
rulemak-ing  or  a  final  regulation 
disseminated  on  or  after  (Ictuber  1. 
2002.  (regardless  of  when  first 
disseminated  and  regardless  of  whether 
there  was  prior  notice  and  opportunity 
for  public  comment),  a  member  of  the 
public: 

(1)  Must  file  a  request  for  correction 
with  Office  of  the  Chief  Information 
Officer  at  the  address  provided  in 
paragraph  1\'  .\  2  of  these  guidelines; 

(2)  Must  include  in  such  a  request  the 
content  required  by  paragraph  IV  A.l  of 
these  guidelines,  and 

(3)  Must  file  such  a  request  regarding 
the  regulatory  text  or  supporting 
information  that  would  necessitate 
changes  to  the  regulaton.'  text  as  a 
petition  for  reconsideration  or  for 
regulatory  amendments  under  5  U.S.C 

553(e). 

(F)  With  respect  to  information  set 
forth  or  referenced  with  endorsement  in 
a  final  environmental  impact  stat*iment 
(and  anv  related  portion  of  a  Record  of 
Decision)  disseminated  on  or  after 
October  1.  2002.  regardless  of  when  first 
disseminated,  a  member  of  the  public 

(1)  Must  file  a  request  for  correction 
with  the  Office  of  the  Chief  Information 
Officer  at  the  address  provided  in 
paragraph  IV  A  2  of  these  guidelines; 

(2)  Must  include  in  such  a  request  the 
content  required  by  paragraph  IV  A  1  of 
these  guidelines;  and 

(3)  Must  file  such  a  request  in  the 
form  of  a  petition  for  a  supplemental 
environmental  impact  statement  if  the 
petitioner  asserts  that  are  significant 
new  circumstances  or  information  as 
provided  for  in  40  CFR  1502  9(c)(l){ii). 

(G)  With  respect  to  information  that  is 
made  sub)ect  to  public  comment  on  or 
after  October  1.  2002.  and  that  is  set 
forth  or  referent. ed  with  endorsement  in 
a  DOE  notice  of  final  rulemaking  or  a 
final  environmental  impact  statement 
(and  anv  related  portions  of  a  Record  of 
Decision).  DOE  may  summarily  deny  a 
request  for  correction  as  untimely 

(H)  A  member  of  the  publu  who  files 
a  request  for  correction  under  paragraph 
IV. A.l  has  the  burden  of  lustification 
with  respect  to  the  necessity  for 
correction  as  well  as  with  respect  to  the 
timing  and  type  of  correction  reauested. 

2.  Rpqupsts  from  members  of  the 
public  seekmi^  correction  of  DOE  or 
other  DOE-sponsored  documents. 

(A)  With  respect  to  information  set 
forth  or  referenced  with  endorsement  in 
a  DOE  or  DOE-sponsored  document  that 
is  disseminated  on  or  after  October  1 . 
2002.  regardless  of  when  the 
information  was  first  disseminated,  and 
that  is  not  sub)ect  to  paragraph  IV  A  1 
of  these  guidelines,  a  member  of  the 
public  must  request  correction  by  letter 


to  the  Offiie  of  thf  f:hief  Information 
Officer.  Attention:  DOE  Quality 
Guidelines.  U.S.  Department  of  Energy. 
Fnrrt-stal  Building— Room  8H-089.  1000 
inii>-i)t'iidence  Avenue  NW.. 
W.i^tnngton.  DC  20585.  or  via  Fax  to 
[^{)2]  5Ht>-79Hb.  or  by  providing  the 
information  called  for  at  the  CIO  Web 
site:  bttp://cio.doe.gov/ 
informationquality  This  web  site 
requests  the  information  set  forth  in 
paragraph  (B)  below 

(B)  If  a  iiii'tnber  of  the  public  requests 
correction  of  D(JE  or  DOE-sponsored 
information  by  letter,  addressed  to  the 
C.IO.  then  the  letter  must; 

(1)  Specifically  identify  the 
information  in  question  and  the 
document(s)  containing  the  information; 

(2)  Explain  with  specificity  the 
reasons  whv  the  information  is 
inconsistent  with  the  applicable  quality- 
standards  in  the  OMB  Guidelines  or 
DOE  guidelines; 

(;})  Present  substitute  information,  if 
any.  with  an  explanation  showing  that 
such  information  is  consistent  with  the 
OMB  guidelines  and  the  DOE 
implementing  guidelines;  and 

(4)  lustify  tne  necessity  for.  and  the 
f(jrm  of.  the  requested  correction. 

(C)  A  member  of  the  public  who  files 
a  request  for  correction  under  paragraph 
IV  A. 2  has  the  burden  of  justification 
with  respect  to  the  necessity  for 
correction  as  well  as  with  respect  to  the 
type  of  correctiim  requested. 

B  How  Does  DOE  Process  Requests  for 
Correction? 

1.  Incomplete  requests  If  a  request  for 
correction  is  incomplete.  DOE  may  seek 
clarification  from  the  person  submitting 
the  request  or  return  it  without 
prejudice  to  resubmission. 

2.  Public  notice  of  a  request  for 
correi  tian  In  selected  cases.  DOE  may 
publish  notice  of  the  receipt  of  a  request 
for  correction  and  may  invite  public 
comment. 

3.  Participation  by  other  interested 
persons.  By  letter,  DOE  may  invite  or 
allow  other  interested  persons  to 
comment  on  a  request  for  correction. 

4.  Initial  decisions.  If  the  request  for 
correction  conc:erns  information  that 
does  not  involve  a  document  subject  to 
public  comment,  then  the  originating 
office  of  the  DOE  Element  responsible 
for  dissemination  of  the  information 
should  provide  at  least  an  initial 
decision  w  ithin  60  days  from  the  date 
of  receipt.  The  response  should  contain 
a  statement  of  reasons  for  the 
disposition  If  an  initial  decision  on  a 
request  for  correction  under  this 
paragraph  requires  more  than  60  days, 
then  the  DOE  Element  should  inform 
the  requestor  that  more  time  is  required 


and  indicate  the  reason  why  and  an 
estimated  decision  date. 

5.  Administrative  appeals.  In  the 
event  DOE  initially  denies  a  request  for 
correction  of  information  not  subject  to 
public  comment  and  the  person  who 
submitted  the  request  would  like 
additional  review,  then  that  person 
must  submit  a  request  for  review, 
including  a  statement  of  reasons  for 
modif\'ing  or  reversing  the  initial 
decision,  no  later  than  30  days  from  the 
date  of  that  decision.  A  request  for 
review  under  this  paragraph  must  be 
submitted  by  e-mail  to 
dictrs.quid@hq.doe.gov  or  by  regular 
mail  to  Office  of  the  Chief  Information 
Officer,  Attention;  DOE  Quality 
Guidelines.  U.S.  Department  of  Energy, 
Forrestal  Building— Room  8H-089.  1000 
Independence  Avenue  NW., 
Washington,  DC  20585.  or  via  Fax  to 
(202)  586-7966.  The  CIO  will  direct  the 
request  for  review  to  the  DOE  Element 
which  supervises  the  originating  DOE 
program  office,  and  the  DOE  Element, 
with  the  concurrence  of  the  Office  of 
General  Counsel,  should  issue  a  final 
decision  for  DOE  (with  a  copy  to  the 
CIO)  within  60  days  from  the  date  that 
the  request  for  review  is  received.  If  a 
final  decision  on  a  request  for  correction 
under  this  paragraph  requires  more  than 
60  days,  then  the  DOE  Element  should 
inform  the  requestor  that  more  time  is 
required  and  indicate  the  reason  why 
and  an  estimated  decision  date. 

6.  Anv  corrective  action  will  be 
determined  by  the  nature  and  timeliness 
of  the  information,  the  magnitude  of  the 
error,  and  the  cost  of  undertaking  a 
correction.  DOE  Elements  are  not 
required  to  change,  or  in  any  way  alter, 
the  content  or  status  of  information 
simply  based  on  the  receipt  of  a  request 
for  correction.  DOE  Elements  need  not 
respond  substantively  to  frivolous  or 
repetitive  requests  for  correction.  Nor  do 
DOE  Elements  have  to  respond 
substantively  to  requests  that  concern 
information  not  covered  by  the  OMB  or 
DOE  Guidelines  or  from  a  person  who 
has  not  justified  the  necessity  for 
correction. 

7.  If  DOE  determines  that  a  request  for 
correction  of  information  not  subject  to 
public  comment  has  merit,  DOE  may 
respond  by  correcting  the  information  in 
question  and  without  issuing  a  decision 
explaining  the  reasons  for  accepting  the 
request. 

8.  If  DOE  receives  multiple  requests 
for  correction  of  information  not  subject 
to  public  comment.  DOE  may 
consolidate  the  requests  and  respond  on 
a  DOE  web  site,  or  by  notice  in  the 
Federal  Register,  or  by  issuing  a 
correction  in  similar  form  and  manner 
as  the  original  information  was  issued. 
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I         9.  If  a  member  of  the  public 

complains  about  information  set  forth  or 
referenced  with  endorsem^ent  in  a  DOE 
or  DOE-sponsored  document  and  does 
not  request  correction  under  the  OMB 
and  DOE  guidelines,  then  the  complaint 
is  not  subject  to  processing  as  a  request 
for  correction  under  those  guidelines. 

10.  If  a  member  of  the  public  requests 
correction  of  information  first 
disseminated  more  than  one  year  prior 
to  the  request  and  the  information  does 
not  have  a  continuing  significant  impact 
on  DOE  projects  or  policy  decisions  or 
on  important  private  sector  decisions, 
DOE  may  regard  the  information  as  stale 
for  purposes  of  responding  to  the 
request. 

1 1 .  DOE  may  devise  additional 
procedures  on  a  case-by-case  basis  as 
may  be  appropriate  to  process  requests 
for  correction. 

V.  DOE  Reporting  Requirements 

On  an  annual  basis,  the  Office  of  the 
CIO  (OCIO)  wrill  report  to  the  Director  of 
OMB  on  the  requests  for  corrections 
received  under  these  Guidelines.  DOE 
elements  must  designate  a  reporting 
official,  except  as  agreed  otherwise 
between  the  DOE  Element  and  the 
OCIO.  The  OCIO  will  work  with  the 
DOE  Element  reporting  officials  to 
develop  the  annual  OMB  report 
beginning  January  1,  2004.  The  report 
will  include  the  number  of  complaints 
received,  nature  of  complaints  (e.g., 
request  for  deletion  or  correction)  and 
how  they  are  resolved  (i'.e.g  number 
corrected,  denied,  or  pending  review). 

|FR  Doc.  02-25402  Filed  10-4-02:  8:45  am] 

BILUNG  CODE  645(>-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-241 3-010,  et  al.] 

American  Electric  Power  Service 
Corporation,  et  al.  Electric  Rate  and 
Corporate  Rllngs 

September  27,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1,  American  Electric  Power  Service 
Corporation 

[Docket  Nos.  EROO-2413-0101 

Take  notice  that  on  September  25, 
2002.  American  Electric  Power  Service 
Corporation,  on  behalf  of  the  operating 
companies  of  the  American  Electric 
Power  System  (collectively  AEP)  filed  a 


proposed  amendment  to  its  Open 
Access  Transmission  Tariff  in 
compliance  with  the  Commission's 
August  2.  2002  Letter  Order.  100  FERC 
1  61,150  (2002)  in  the  above-referenced 
docket. 
AEP  requests  an  effective  date  of  July 

1.  2000  for  the  proposed  amendment. 
Copies  of  AEP's  filing  have  been  served 
upon  AEP's  transmission  customers  and 
the  public  service  commissions  of 
Arkansas,  Indiana.  Kentucky,  Louisiana. 
Michigan,  Ohio,  Oklahoma,  Tennessee. 
Texas,  Virginia  and  West  Virginia. 

Comment  Date:  October  16,  2002. 

2.  Continental  Electric  Cooperative 
Services,  Inc. 

[Docket  No.  ER02-1 11 8-00.3] 

Take  notice  that  on  September  25. 
2002,  Continental  Electric  Cooperative 
Services,  Inc.,  submitted  to  Federal 
Energy  Regulatory  Commission  a 
modification  to  its  rate  schedule. 

Comment  Date:  October  16,  2002. 

3.  Just  Energy,  LLC 

[Docket  No.  ER02-2 134-001] 

Take  notice  that  on  September  25, 
2002,  Just  Energy,  LLC  (Just  Energy) 
tendered  for  filing  a  compliance  filing  in 
the  above-referenced  docket  involving 
Just  Energy,  LLC  Tariff  Sheet  No.  1. 

Comment  Date:  October  16.  2002. 

4.  Southern  California  Edison  Company 

[Docket  No.  ER02-2263-001 

Take  notice  that  on  September  25. 
2002.  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  a 
revised  rate  sheet  for  its  market-based 
rate  tariff  (FERC  Electric  Tariff  No.  8). 
The  purpose  of  this  filing  is  to  comply 
with  the  Commission's  August  29.  2002 
Letter  Order  in  the  above-referenced 
case. 

Copies  of  this  filing  were  served  upon 
the  Service  List  compiled  by  the 
Secretary'  in  this  docket. 

Comment  Date:  October  16.  2002. 

5.  Ameren  Services  Company 

(Docket  No.  ER02-2534-001] 

Take  notice  that  on  September  24, 
2002,  Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  ASC  and  Illinois  Municipal 
Electric  Company.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  replace 
the  unexecuted  Agreement  in  Docket 
No.  ER  02-2534-000  with  the  executed 
Agreement. 

Comment  Date:  October  15,  2002. 

6.  Ameren  Services  Company 

(Docket  NO.ER02-2594-000] 

Take  notice  that  on  September  24, 
2002,  Ameren  Services  Company  (ASC) 


tendered  for  filing  Serv'ice  Agreements 
for  Firm  Point-to-Point  Transmission 
Service  and  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
TECO  EnergySource.  Inc..  Peabody 
Energy  Corporation.  Wisconsin  Public 
Service  Corporation  and  PSEG  Energy 
Resources  &  Trade  LLC  (the  parties). 
ASC  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  the  parties 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  Date:  October  15.  2002. 

7.  Midwest  Independent  Transmission 
System 

(Docket  No   ER02-2595-OO01 

Take  notice  that  on  September  24. 
2002.  the  Midwest_Independent 
Transmission  System  Operator.  Inc. 
(Midwest  ISO)  tendered  for  filing 
proposed  Rate  Schedules  16  and  17  for 
incorporation  into  the  Midwest  ISO 
Open  Access  Transmission  Tariff 
(OATT).  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  1.  The  Midwest 
ISO's  proposed  Schedules  16  and  17 
provide  for  the  collection  of  costs 
incurred  by  the  Midwest  ISO  to  provide 
Financial  Transmission  Rights  (FTRs), 
establish  and  implement  within  its 
footprint  day-ahead  and  real-time 
energy  markets  (Energy  Markets)  and  to 
facilitate  the  creation  of  a  joint  and 
common  market  bv  and  between  the 
Midwest  ISO  and  the  PJM 
Interconnection.  L.L.C. 

The  Midwest  ISO  has  requested  an 
effective  date  of  November  25.  2002. 

The  Midwest  ISO  seeks  waiver  of  the 
Commission's  regulations.  18  CFR 
385.2010  with  respect  to  service  on  all 
required  pajlies.  The  Midwest  ISO  has 
electronically  served  a  copy  of  this 
filing  upon  all  Midwest  ISO  Members. 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisor>-  Committee 
participants,  Polit  y  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  wh-w. midivestiso.org 
under  the  heading  "Filings  to  FERC  "  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  October  15.  2002. 

8.  EI  Paso  Electric  Company 

(Docket  No.  ER02-2596-000| 

Take  notice  that  on  September  25. 
2002.  El  Paso  Electric  Company  (EPE) 
on  behalf  of  itself  tendered  for  filing  the 
executed  Shiprock-Four  Corners  Project 
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343-kV  Switchvard  IntiTconnt'ction 
Agreement  (lAJ  betwt^en  the  F(jur 
Comer  Participants  and  the 
Interronnection  Participants. 

The  Ff)ur  Corner  Participants  consist 
of  the  joint  owners  of  a  345-k.V' 
Switchyard  and  include  EPE.  Arizona 
Public  Service  Companv  (APS),  Public 
Service  Companv  of  N^w  Mexico.  Salt 
River  Project  Agricultural  Improvement 
and  Power  District,  Southern  California 
Edison  Companv  and  Tucson  Elec  trie 
Power  Company 

The  Interconnection  Participants 
consist  of  Public  Service  of  C;olorado, 
Tri-State  Generation  and  Transmission 
Association.  Inc  .  and  the  I'nited  States 
of  America  acting  by  and  through  the 
Administrator.  Western  Area  Power 
Administration.  Department  of  Energy 
The  Interconnection  Participants  have 
rights  to  a  230-kV  Shiproc  k-Four 
Corners  Transmission  Line  that  is  being 
upgraded  to  345-kV.  and  desire  an 
interconnection  to  the  345-kV 
Switchyard  of  the  Four  Corner 
Participants  The  lA  establishes  the 
rates,  terms  and  conditions  for 
installation,  operation  and  maintenance 
of  interconnet:tion  facilities  related  to 
the  Shiprock-Four  Comers  Project  345- 
kV  Switchvard.  Under  the  terms  of  the 
lA.  the  interconnection  Participants  will 
reimburse  .APS  for  the  construction 
costs  of  the  interconnection  facilities 
and  these  interconnection  facilities  will 
permit  the  relocation  of  the  termination 
of  the  Shiprock-Four  Corners 
Transmission  Line  to  the  343-kV' 
Switchyard 

A  copv  of  this  filing  has  been  served 
on  parties  to  the  lA.  the  Public  L'tility 
Commission  of  Texas,  the  New  Mexico 
Public  Regulation  Commission,  and  the 
Inited  States  Department  of 
Agriculture.  Rural  I'tilities  Service 

("RUS-j. 

Comment  Date  October  16.  2002. 

9.  PfM  Interconnection.  L.L.C. 

(Docket  Nos  tROi-^SMr-^^KKJ! 

Take  notice  that  on  September  24. 
2002  PIM  Interconnection.  LLC.  (PJM). 
submitted  for  filing  signature  pages  to 
the  PIM  Transmission  Owners 
Agreement  (TO A)  executed  bv  Rock 
Springs  Generation.  LLC.  (RSCI)  and 
CED  Rock  Springs.  Inc.  (CEDRS)  and  a 
revised  Attachment  L  to  PIM's  Open 
Access  Transmission  Tariff.  P|M  states 
that  execution  of  the  TOA  by  RSG  and 
CEDRS  follows  amendments  to  the  TOA 
accepted  bv  the  Commission  on  August 
22.  2002.  in  Docket  No   ER02-2256-000 
and.  upon  acceptance  subjec-t  to  the 
proposed  effective  date,  will  obviate  the 
need  for  the  Facilities  Operatir)n 
Agreement  among  PIM.  RS(i  and  CEDRS 
that  PIM  filed  in  Docket  No,  ER02- 


1726-000  on  Mav  6.  2002.  The  revised 
Attachment  1.  adds  RSG  and  CEDRS  to 
the  list  of  PIM  Transmission  Owners. 
PIM  requests  an  effective  date  of  April 
29.  2002.  for  the  executed  signature 
pages  to  the  TOA  and  the  revised 
Attachment  L 

Copies  of  this  filing  were  served  upon 
the  official  service  lists  of  Docket  Nos. 
ER02-1 726-000  and  ER02-2256-000. 
all  members  of  PIM,  and  the  state 
electric  utility  regulatory  commissions 
within  the  PIM  region. 

Commt'nt  Datf  October  1.5.  2002. 

10.  Commonwealth  Edison  Company 


IDorket  \u.  EKDJ-  .i^'»8-000| 

Take  notice  that  on  September  25. 
2002.  Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  four 
unexecuted  Service  Agreements  entered 
into  between  ComEd  and  NRG  Power 
Marketing  Inc  under  ComEds  Open 
Access  Transmission  Taritf  (OATT). 

ComEd  seeks  waiver  of  the 
Commissions  notice  requirements  to 
permit  an  effective  date  of  lanuary  1. 
2002  for  all  of  the  Service  Agreements. 
Copies  of  the  filing  were  served  upon 
NRG  Power  Marketing  Inc  and  the 
Illinois  Commerce  Commission. 

Comment  Date.  October  16.  2002. 

11.  Central  Power  and  Light  Company 

IDocket  No  fc:R02-25H9-()00l 

Public  Service  Company  of  Oklahoma 
Southwestern  Electric  Power  Company 
West  Texas  Utilities  Company 

Take  notice  that  on  September  25, 
2002,  Central  Power  and  Light 
Companv,  Public  Service  Company  of 
Oklahoma,  Southwestem  Electric  Power 
Companv  and  West  Texas  Utilities 
Company  (collectively,  the  Companies) 
submitted  for  filing  a  refund  report  in 
compliance  with  the  letter  order  issued 
luly  26.  2002  in  the  above-referenced 
dockets  duly  26  Letter  Order).  The  luly 
26  Letter  Order  established  the  rates  that 
enable  the  calculation  of  refunds 
required  by  the  Commissions 
November  8.  2001  order  in  the  above- 
referenced  dockets  Central  Power  and 
Light  Company,  et  al.  97  FERC  1  61,157 
(2001)  (Remand  Order).  The  Companies 
state  that  a  copv  of  the  filing  has  been 
served  on  all  parties  to  this  proceeding, 
all  customers  under  the  tariff  and  the 
Public  Utility  Commission  of  Texas,  the 
Louisiana  Public  Service  Commission, 
the  .Arkansas  Public  Service 
fiommission  and  the  Oklahoma 
(Corporation  Commission. 

Comment  Date:  October  16.  2002. 


12.  Laurent  Cusson,  Richard  Legault, 
Donald  Tremblay 

(Docket  Nos.  II>-3695-001.  ID-3694-001, 
and  ID-3826-OOOl 

Take  notice  that  on  September  23. 
2002.  Laurent  Cusson,  Richard  Legault 
and  Donald  Tremblay  submitted  to 
Federal  Energy  Regulatory  Commission 
(Commission)  Abbreviated  Applications 
for  Authorization  to  Hold  Interlocking 
Positions  pursuant  to  Section  305  of  the 
Federal  Power  Act  and  Part  45  of  the 
Commission's  Regulations. 

Comment  Date:  October  15.  2002. 

13.  Central  Power  and  Light  Company, 
Public  Service  Company  of  Oklahoma, 
Southwestem  Electric  Power  Company, 
West  Texas  Utilities  Company 

lUocket  Nos.  OA97-24-008.  ER97-881-005. 
£Rc}8-4609-00.5.  and  ER98-45n-006 

Take  notice  that  on  September  25. 
2002.  Central  Power  and  Light 
Companv.  Public  Service  Company  of 
Oklahoma.  Southwestern  Electric  Power 
Company  and  West  Texas  Utilities 
Company  (collectively,  the  Companies) 
submitted  for  filing  revised  pages  to  the 
Companies'  Transmission  Coordination 
Agreement  (TCA).  The  revised 
provisions  of  the  TCA  govern  the 
allocation  of  transmission  service 
revenues  between  the  Companies  during 
the  locked-in  time  period  from  January 
1,  1997  to  June  15.  2000.  These  changes 
to  the  TCA  are  needed  to  reflect  the 
effect  of  the  refunds  the  Companies 
were  required  to  make  in  compliance 
with  the  letter  order  issued  July  26. 
2002  in  Central  Power  and  Light  Co..  et 
al.  Docket  Nos.  OA97-24-007.  et  al. 
(July  26  Letter  Order).  The  July  26  Letter 
Order  established  the  rates  required  by 
the  Commission's  November  8.  2001 
order  in  the  same  dockets.  Central 
Power  and  Light  Company,  et  al,  97 
FERC  61.157  (2001). 

The  Companies  state  that  a  copy  of 
the  filing  has  been  served  on  all  parties 
to  Docket  Nos.  OA97-24-000.  et  al,  the 
Public  Utility  Commission  of  Texas,  the 
Louisiana  Public  Service  Commission, 
the  Arkansas  Public  Service 
Commission  and  the  Oklahoma 
Corporation  Commission. 

Comment  Date:  October  16.  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  shoidd  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  liidc. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25399  Filed  10-4-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER02-21 26-000,  et  al.] 

Consolidated  Edison  Company,  et  al.; 
Electric  Rate  and  Corporate  Rllngs 

September  25,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Consolidated  Edison  Company 

(Docket  No.  ER02-2126-0031 

Take  notice  that  on  September  23, 
2002,  Consolidated  Edison  Company  of 
New  York,  Inc.,  (Con  Edison)  tendered 
for  filing  an  Amendment  to  its  prior 
filings  in  these  dockets  of  an 
unexecuted  Interconection  Agreement 
(Agreement)  between  Con  Edison  and 
PSEG  Power  in-City  I,  LLC  (PSEG 
Power),  Con  Edison's  Amendment  was 
filed  in  response  to  the  letter  order 
issued  on  August  28,  2002  by  the 
Director,  OMTR/Tariffs  and  Rates— East. 

Con  Edison  states  that  copies  of  the 
filing  were  served  upon  PSEG  Power, 
the  New  York  Independent  System 
Operator,  and  the  New  York  Public 
Service  Commission. 

Comment  Date:  October  15,  2002. 


2.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-2519-O02] 

Take  notice  that  on  September  23. 
2002,  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  amendment  to  its 
August  29,  2002  and  September  11, 
2002  filings  in  this  docket.  In  its  August 
29,  2002  filing,  PJM  amended  the 
Appendix  of  Attachment  K  of  the  PJM 
Open  Access  Transmission  Tariff  (PJM 
Tariff)  and  Schedule  1  of  the  Amended 
and  Restated  Operating  Agreement  of 
PJM  Interconnection,  L.L.C.  (Operating 
Agreement)  to  establish  a  Spiiuiing 
Reserve  market  for  PJM  and  PJM  West 
and  new  compensation  rules.  On 
September  11,  2002  PJM  amended  its 
August  29,  2002  filing  to  include 
conforming  amendments  to  both  the 
PJM  Tariff  and  Operating  Agreement 
consistent  with  the  Spinning  Reserve 
market  and  compensation  rules.  PJM 
hereby  submits  one  further  amendment 
in  light  of  the  implementation  of  the 
Spirming  Reserve  market  and 
compensation  rules. 

PJM  requests  an  effective  date  of 
December  1,  2002  for  the  amendments 
filed  on  August  29,  2002,  September  11, 
2002,  and  September  23,  2002.  Copies  of 
this  filing  were  served  upon  all  parties 
listed  on  the  official  service  list  in 
Docket  No.  ER02-2519-000.  all  PJM 
members,  and  each  state  electric  utility 
regulatory  commission  in  the  PJM 
control  area  and  PJM  West  region. 

Comment  Date:  October  10,  2002. 

3.  New  England  Power  Company 

[Docket  No.  ER02-2568-OO0] 

Take  notice  that  on  September  20. 
2002,  New  England  Power  Company 
(NEP)  submitted  for  filing  Original 
Service  Agreement  No.  214  between 
NEP  and  Lake  Road  Generating 
Company,  L.P.  (Lake  Road)  under  NEP's 
open  access  transmission  tariff.  New 
England  Power  Company.  FERC  Electric 
Tariff,  Original  Volume  No.  9.  The 
Service  Agreement  consists  of  a  related 
facilities  agreement  between  NEP  and 
Lake  Road  concerning  upgrades  to 
transmission  facilities  operated  by  NEP 
in  Rhode  Island  to  accommodate  the 
interconnection  of  Lake  Road's  new 
generating  station  to  the  transmission 
system  of  Connecticut  Light  and  Power 
in  Cotmecticut. 

Comment  Date:  October  11,  2002. 

4.  Northwestern  Energy,  L.L.C. 

(Docket  No.  ER02-2569-OO0J 

Take  notice  that  on  September  20. 
2002,  Northwestern  Energy,  L.L.C.  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Change  in 
Rate  Filing  and  Request  for  Certain 
Waivers. 


Comment  Date:  October  11.  2002. 

5.  Minnesota  Power 

(Docket  No.  ER02-2570-OO0J 

Take  notice  that  on  September  20. 
2002,  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614.  for  the  City 
of  Biwabik,  Minnesota  (Biwabik).  This 
filing  included  revised  rates,  which 
would  allow  Biwabik  the  option  to 
purchase  wholesale  Renewable  and/ or 
High-Efficiency  Energ\'  from  Miruiesota 
Power,  for  resale  to  Biwabik's  retail 
customers.  Minnesota  Power  requests 
January  1,  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
by  Order  No.  614,  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers):  Cities  of  Aitkin.  Buhl.  Ely, 
Gilbert.  Keewatin,  Mountain  Iron, 
Nashwauk.  Pierz.  Randall  and  Two 
Harbors;  the  Public  Utilities 
Commission  of  Brainerd;  the  City  of 
Grand  Rapids — Public  Utilities 
Conunission;  and  the  City  of  Proctor — 
Public  Utilities  Commission  (all  located 
in  the  State  of  Minnesota):  and  (b) 
ReseJe  Service — Partial  Requirements 
Municipalities  Customers  (Partial 
Requirements  Customers):  City  of 
Hibbing — Public  Utilities  Conunission 
and  City  of  Virginia — Department  of 
Public  Utilities  (both  located  in  the 
State  of  Mirmesota).  Miiuiesota  Power's 
separate  filings  for  each  of  its  Full 
Requirements  Customers  and  Partial 
Requirements  Customers  also  included 
revised  rates  that  would  allow  those 
Customers  the  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficiency  Energy  for  resale  to  their 
retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1. 
2003  for  those  revised  rates. 

Comment  Date:  October  11,  2002. 

6.  Avista  Corporation 

(Docket  No.  ER02-2571-0001 

Take  notice  that  on  September  20. 
2002,  Avista  Corporation  (Avista). 
tendered  for  filing  with  the  Federal 
Energy  Regulatory'  Commission 
pursuant  to  18  CFR  35.12  Service 
Agreement  No.  120.  which  is  an 
Agreement  for  Firm  and  Non-Firm 
Point-to-Point  Transmission  Ser\ice 
Under  Avista  Corporations  Open 
Access  Transmission  Tariff — FERC 
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Electric  Tariff  Volume  No.  8  between 
Avista  and  Halevwest/Plummer  Forest 
Products  (Service  Agreement). 

Avista  respecffiiUv  requests  that  the 
Commission  accept  the  .Service 
Agreement  No.  120  for  fding  and  grant 
all  waivers  necessar\'  to  allow  the 
Service  Agreement  No.  120  to  hecome 
effective  September  9.  2002   Plummer  is 
the  sole  customer  affected  bv  this 
Service  Agreement  and  the  waiver,  if 
granted,  will  not  affect  any  other  rate  or 
c  harge  to  anv  other  customer 

Copies  of  the  filing  were  served  upon 
Halevwest/Plummer  Forest  Products, 
Inc..  the  sole  partv  to  the  Service 
Agreement 

C.nmm''nt  Dr;fe  (Ictober  11,  2002 

7.  Minnesota  Power 

IDotket  No.  ER02-2572-OOOI 

Take  notice  that  on  September  20. 
2002.  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  bv 
Commission  Order  No.  6 14.  for  the  ( atv 
of  Aitkin,  Minnesota  (Aitkin).  This 
filing  included  revised  rates,  whi(  h 
would  allow  Aitkin  the  option  purchase 
wholesale  Renewable  and/or  High- 
Efficiencv  Energv  from  Minnesota 
Power,  for  resale  to  Aitkin's  retail 
customers.  Minnesota  Power  requests 
lanuarv  1.  2003  as  the  effective  date  for 
the  revised  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
by  Order  No.  614,  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers);  Cities  of  Biwabik.  Buhl,  Ely, 
Gilbert.  Keewatin.  Mountain  Iron, 
Nashwauk.  Pierz,  Randall  and  Two 
Harbors;  the  Public  L'tilities 
Commission  of  Brainerd.  the  City  of 
Grand  Rapids — Public  L'tilities 
Commission;  the  City  of  Proctor— Public 
Utilities  Commission  (all  located  in  the 
State  of  MinnesotaO;  and  b)  Resale 
Servici> — Public  Utilities  Commission 
(all  located  in  the  State  of  Minnesota); 
and  (h)  Resale  Service — Partial 
Requirements  Municipalities  C'ustomers 
(Partial  Requirements  Customers):  City 
of  Hibbing— Public  Utilities 
Commission  and  City  of  Virginia — 
Department  of  Public  Utilities  (both 
located  in  the  State  of  Minnesota). 
Minnesota  Power's  separate  fdings  for 
each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  Customers 
also  included  revised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/or 


High-Effii  leiu  V  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  and  effective  date  of  January 
1 .  200:t  for  those  revised  rates 
Comnu'tU  Datr  October  11.  2002. 

8,  PSEG  Energy  Resources  &  Trade  LLC 

(Docket  No.  ER02-257;j-O00l 

Take  notice  that  on  September  20. 
2002.  PSEG  Energv  Resources  «t  Trade 
LLC  (PSEG)  of  Newark.  New  lersev, 
tendered  for  filing  a  letter,  together  with 
certain  attachments,  requesting  that  the 
Commission  amend  the  Western 
Systems  Pt)wer  Pool  (WSPP)  Agreement 
to  include  PSEG  ER&T  as  a  participant 

PSEG  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  i..dn  be  made  effective  as  of 
the  filing  date.  Copies  of  the  filing  have 
been  served  upon  Michael  .Small. 
Esquire.  \hr  Executive  and  Operating 
Committees  of  the  WSPP  and  the  New 
Jersey  Board  of  Public  l^tilities. 

Comment  Date:  October  11,  2002. 

».  Minnesota  Power 

(Docket  No  ERt)2-2.574-O0()| 

Take  notice  that  on  September  20. 
2002.  Minnesota  Power  tendered  for 
filing  the  (  omplete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614.  for  the  City 
of  Grand  Rapids.  Minnesota — Public 
L'tilities  Commission  (Grand  Rapids). 
This  filing  included  revised  rates,  which 
would  allow  Grand  Rapids  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energv  from  Minnesota 
Power,  for  resale  to  Grand  Rapids'  retail 
customers.  Minnesota  Power  requests 
lanuarv  1 .  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
bv  Order  No.  614,  for  the  following 
categories  tif  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
(.iustomers):  Cities  of  Aitkin,  Biwabik, 
Buhl,  Ely,  Gilbert,  Keewatin,  Mountain 
Iron,  Nashwauk,  Pierz,  Randall  and  Two 
Harbors;  the  Public  LJtilities 
(Commission  of  Brainerd;  and  the  City  of 
Proctor — Public  L'tilities  Commission 
(all  located  in  the  State  of  Minnesota): 
and  (b)  Resale  Service — Partial 
Requirements  Municipalities  Customers 
(Partial  Requirements  Customers):  City 
of  Hibbing— Public  Utilities 
Commission  and  City  of  Virginia — 
Department  of  Public  Utilities  (both 
located  in  the  State  of  Minnesota). 
Minnesota  Power's  separate  filings  for 


each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  Customers 
also  included  revised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1 , 
2003  for  those  revised  rates. 

Comment  Date:  October  1 1 .  2002. 

10,  Minnesota  Power 

(Docket  No.  ERO2-2575-O001 

Take  notice  that  on  September  20. 
2002,  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614,  for  the  City 
of  Gilbert,  Minnesota  (Gilbert).  This 
filing  included  revised  rates,  which 
would  allow  Gilbert  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energy  from  Minnesota 
Power,  for  resale  to  Gilbert's  retail 
customers.  Minnesota  Power  requests 
Januarv  1.  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
(Commission,  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
bv  Order  No.  614,  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers):  Cities  of  Aitkin,  Biwabik, 
Buhl.  Elv,  Keewatin,  Mountain  Iron, 
Nashwauk,  Pierz,  Randall  and  Two 
Harbors:  the  Public  Utilities 
Commission  of  Brainerd;  the  City  of 
Grand  Rapids — Public  Utilities 
Commission;  and  the  City  of  Proctor — 
Public  Utilities  Commission  (all  located 
in  the  State  of  Minnesota);  and  (b) 
Resale  Service — Partial  Requirements 
Municipalities  Customers  (Partial 
Requirements  Customers):  City  of 
Hibbing — Public  Utilities  Commission 
and  City  of  Virginia — Department  of 
Public  Utilities  (both  located  in  the 
State  of  Minnesota).  Minnesota  Power's 
separate  filings  for  each  of  its  Full 
Requirements  Customers  and  Partial 
Requirements  Customers  also  included 
revised  rates  that  would  allow  those 
Customers  the  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficiency  Energy  for  resale  to  their 
retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1, 
2003  for  those  revised  rates. 

Comment  Date:  October  11,  2002. 
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11.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-2576-OO01 

Take  notice  that  on  September  20, 
2002.  the  Clalifomia  Independent 
System  Operator  Corporation  (ISO) 
submitted  for  filing  an  update  to  the 
Comprehensive  Market  Design  (MD02) 
proposal  contained  in  Amendment  No. 
44  to  the  ISO  Tariff  (Update)  and 
Request  for  Expedited  Consideration  of 
the  Update.  For  the  reasons  described 
below,  the  ISO  respectfully  submits  that 
good  cause  exists  for  the  Commission  to 
undertake  expedited  action  on  and  grant 
approval  of  the  proposed  clarifications 
and  modifications  set  forth  herein. 

This  Update  would  modify  the  ISO 
Tariff  to:  (1)  Postpone  the  effective  date 
for  the  implementation  of  Real-Time 
Economic  Dispatch  and  Uninstructed 
Deviation  Penalties;  (2)  change  the 
deadline  for  submitting  Supplemental 
Energy  bids;  (3)  exempt  bids  $0/MWh  or 
less  from  the  calculation  to  determine 
the  reference  price  for  resources;  (4) 
extend  the  provisions  of  ISO  Tariff 
Amendment  No,  43  to  pay  pre- 
dispatched  System  Resources  outside 
the  ISO  Control  Area  the  instructed 
Imbalance  Energy  price  in  all  intervals; 
(5)  clarify  that  Automatic  Mitigation 
Procedure  reference  prices  will  be 
calculated  daily;  and  (6)  limit  the 
liability  of  the  independent  entity 
calculating  such  reference  prices. 

The  ISO  has  served  this  nling  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  California  Energy 
Commission,  the  California  Electricity 
Oversight  Board,  and  all  parties  with 
effective  Scheduling  Coordinator 
Service  Agreements  under  the  ISO 
Tariff.  In  addition,  the  ISO  has  posted 
a  copy  of  the  filing  on  its  Home  Page. 

Comment  Date:  October  11,  2002. 

12.  Minnesota  Power 

[Docket  No.  ER02-2578-000] 

Take  notice  that  on  September  23, 
2002,  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614,  for  the 
Public  Utilities  Commission  of  Brainerd. 
Minnesota  (Brainerd).  This  filing 
included  revised  rates,  which  would 
allow  Brainerd  the  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficiency  Energy  from  Miimesota 
Power,  for  resale  to  Brainerd's  retail 
customers.  Miimesota  Power  requests 
January  1 ,  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
Commission,  Miimesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 


by  Order  No.  614,  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers):  Cities  of  Aitkin,  Biwabik, 
Buhl,  Ely.  Gilbert.  Keewatin.  Mountain 
Iron,  Nashwauk,  Pierz,  Randall  and  Two 
Harbors;  the  City  of  Grand  Rapids — 
Public  Utilities  Commission;  and  the 
City  of  Proctor — Public  Utilities 
Commission  (all  located  in  the  State  of 
Minnesota);  and  (b)  Resale  Service — 
Partial  Requirements  Municipalities 
Customers  (Partial  Requirements 
Customers):  City  of  Hibbing — Public 
Utilities  Commission  and  City  of 
Virginia — Department  of  Public  Utilities 
(both  located  in  the  State  of  Minnesota). 

Miimesota  Power's  separate  filings  for 
each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  Customers 
also  included  revised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/ or 
High-Efficiency  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1 . 
2003  for  those  revised  rates. 

Comment  Date:  October  15,  2002. 

13.  Minnesota  Power 

[Docket  No.  ER02-2579-0001 

Take  notice  that  on  September  23, 
2002,  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614.  for  the  City 
of  Two  Harbors,  Minnesota  (Two 
Harbors).  This  filing  included  revised 
rates,  which  would  allow  Two  Harbors 
the  option  to  purchase  wholesale 
Renewable  and/or  High-Efficiency 
Energy  from  Minnesota  Power,  for  resale 
to  the  retail  customers  of  Two  Harbors. 
Minnesota  Power  requests  January  1 , 
2003  as  the  effective  date  for  these 
revised  rates. 

In  separate  filings  with  the 
Commission,  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
by  Order  No.  614,  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers):  Cities  of  Aitkin.  Biwabik, 
Buhl,  Ely,  Gilbert,  Keewatin,  Mountain 
Iron,  Nashwauk,  Pierz,  and  Randall;  the 
Public  Utilities  Commission  of  Brainerd; 
the  City  of  Grand  Rapids — Public 
Utilities  Commission;  and  the  City  of 
Proctor — Public  Utilities  Commission 
(all  located  in  the  State  of  Minnesota); 
and  (b)  Resale  Service — Partial 
Requirements  Municipalities  Customers 


(Partial  Requirements  Customers):  City 
of  Hibbing — Public  Utilities 
Commission  and  City  of  Virginia — 
Department  of  Public  Utilities  (both 
located  in  the  State  of  Minnesota). 
Minnesota  Power's  separate  filings  for 
each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  (Customers 
also  included  revised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  an  effective  date  of  lanuary  1, 
2003  for  those  revised  rates. 

Comment  Date:  October  15.  2002. 

14.  Minnesota  Power 

[Docket  No.  LR()2-:z.")Hl)-()00! 

Take  notice  that  f)n  September  23, 
2002,  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614.  for  the  City 
of  Nashwauk,  Minnesota  (.Nashwauk). 
This  filing  included  revised  rates,  which 
would  allow  Nashwauk  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energy  from  Minnesota 
Power,  for  resale  to  Nashwauks  retail 
customers.  Minnesota  Power  requests 
January  1,  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
Commission,  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
by  Order  No.  614,  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers):  Cities  of  Aitkin.  Biwabik. 
Buhl.  Ely,  Gilbert,  Keewatin,  Mountain 
fron,  Pierz,  Randall  and  Two  Harbors; 
the  Public  Utilities  Commission  of 
Brainerd;  the  City  of  Grand  Rapids — 
Public  Utilities  Commission;  and  the 
City  of  Proctor— Public  Utilities 
Commission  (all  located  in  the  State  of 
Minnesota);  and  (b)  Resale  Service — 
Partial  Requirements  Municipalities 
Customers  (Partial  Requirements 
Customers):  City  of  Hibbing — Public 
Utilities  Commission  and  City  of 
Virginia — Department  of  Public  Utilities 
(both  located  in  the  State  of  Minnesota). 
Minnesota  Power's  separate  filings  for 
each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  Customers 
also  included  revised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  an  effective  date  of  Januarv'  1 , 
2003  for  those  revised  rates. 

Comment  Date:  October  15,  2002. 
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15.  Minnesota  Power 

lUocket  No   t:R0J-J5HMJ00l 

Take  notice  that  on  September  23. 
2002.  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  rf'quired  by 
Commission  Order  No  R14.  for  the  City 
of  Hibbing.  Minnesota — Public  Utilities 
Commission  (Hibbing)  This  filing 
UK  ludpci  revised  rates,  which  would 
allow  Hibbing  thf'  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficienc\  Energv  trnrn  Minnesota 
Power,  for  resale  to  Hibbing  s  retail 
customers.  Minnesota  Power  requests 
lanuarv  1.  2003  as  the  effective  date  fur 
these  revised  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submittf'd  (  ornpU'te.  revised  wholesale 
rate  schedules,  designated  as  requirt'd 
bv  Order  No.  614.  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers);  Cities  of  Aitkin.  Biwabik, 
Buhl,  Elv.  Gilbert.  Keewatin.  Mountain 
Iron.  Nashwauk.  Pierz.  Randall  and  Two 
Harbors:  the  Public  l■tllltle^ 
Commission  of  Brainerd.  the  Caty  of 
Grand  Rapids — Public  Utilities 
Commission;  and  the  City  of  Proctor — 
Public  Utilities  Commission  (all  located 
in  the  State  of  Minnesota);  and  (b) 
Resale  Service — Partial  Requirements 
Municipalities  Customers  (Partial 
Requirements  Customers):  Citv  of 
\irginia — Department  of  Public  Utilities 
I  located  in  the  State  of  .Minnesota). 
Minnesota  Power's  separate  filings  for 
each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  Customers 
also  included  revised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiencv  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1. 
2003  for  those  revised  rates. 

Cnmmt'nt  Date  October  15.  2002. 

16.  Minnesota  Power 

(Docket  No.  ER02-2582-O0Oi 

Take  notice  that  on  September  23. 
2002.  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  \o.  614.  for  the  City 
of  Ely.  Minnesota  (Ely)  This  filing 
included  revised  rates,  which  would 
allow  Elv  the  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficiencv  Energv  from  Minnesota 
Power,  for  resale  to  Ely  s  retail 
customers.  Minnesota  Power  requests 


lanuar\  1.  2003  as  the  effective  date  for 
these  re\  iseii  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
bv  Order  No.  614.  for  the  following 
categories  of  Minnesota  Power 
wholesale  c  u.stomers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers):  Cities  of  Aitkin.  Biwabik. 
Buhl.  t;ilbert.  Keewatin.  Mountain  Iron. 
Nashwauk.  Pierz.  Randall  and  Two 
Harbors:  the  Public  Utilities 
Commission  of  Brainerd:  the  City  of 
Crand  Rapids — Public  Utilities 
( Commission;  and  the  Citv  of  Proctor — 
Public  L'tilities  (Commission  (all  located 
in  the  State  of  Minnesota);  and  (b) 
Resale  Servic(> — Partial  Requirements 
Municipalities  C'ustomers  (Partial 
Requirements  Customers):  City  of 
Hibbing — Public  Utilities  Commission 
and  (.itv  of  Virginia — Department  of 
Public  Utilities  (both  located  in  the 
State  of  Minnesota). 

Minnesota  Power's  separate  filings  for 
ea(  h  nf  its  Full  Requirements  Customers 
and  Partial  Recjuirements  Customers 
also  included  revised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficienc\  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1. 
2003  for  those  revised  rates. 

Commfnt  Date:  October  15.  2002. 

17.  Minnesota  Power 

(Docket  No.  ER02-2583-O0O1 

Take  notice  that  on  September  23. 
2002.  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614.  for  the  City 
of  Proctor,  Minnesota— Public  Utilities 
(Commission  (Proctor).  This  filing 
included  revised  rates,  which  would 
allow  Proctor  the  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficiency  Energy  from  Minnesota 
Power,  for  resale  to  Proctor's  retail 
customers.  Minnesota  Power  requests 
lanuarv  1.  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
bv  (Drder  No.  614.  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers);  (Cities  of  Aitkin.  Biwabik, 
Buhl,  Elv.  Gilbert,  Keewatin.  Mountain 


Iron.  Nashwauk,  Pierz,  Randall  and  Two 
Harbors:  the  Public  Utilities 
Commission  of  Brainerd:  and  the  City  of 
Grand  Rapids — Public  Utilities 
Commission  (all  located  in  the  State  of 
Minnesota):  and  (b)  Resale  Service — 
Partial  Requirements  Municipalities 
Customers  (Partial  Requirements 
Customers):  City  of  Hibbing — Public 
Utilities  Commission  and  C]ity  of 
Virginia — Department  of  Public  Utilities 
(both  located  in  the  State  of  Minnesota). 
Minnesota  Power's  separate  filings  for 
each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  Customers 
also  included  revised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1, 
2003  for  those  revised  rates. 

Cumment  Date:  October  15,  2002. 

18.  Minnesota  Power 

I  Docket  No.  EK02-2,=584-O00| 

Take  notice  that  on  September  23, 
2002.  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Clrder  No.  614,  for  Superior 
Water  Light  &  Power  Company,  a 
whollv  owned  affiliate  of  Minnesota 
Power  serving  northwestern  Wisconsin. 
E.xcept  for  designations  required  by 
Order  No.  614.  the  wholesale  rate 
schedule  terms  and  conditions  remain 
unchanged  from  those  previously  on  file 
with  the  Commission. 

Comment  Date:  October  15,  2002. 

19.  Minnesota  Power 

[Docket  No   fc;R02-2585-O00l 

Take  notice  that  on  September  23. 
2002.  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614,  for  the  City 
of  Mountain  Iron.  Minnesota  (Mountain 
Iron).  This  filing  included  revised  rates, 
which  would  allow  Mountain  Iron  the 
option  to  purchase  wholesale 
Renewable  and/or  High-Efficiency 
Energy  from  Minnesota  Power,  for  resale 
to  Mountain  Iron's  retail  customers. 
Minnesota  Power  requests  January  1 , 
2003  as  the  effective  date  for  these 
revised  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
by  Order  No.  614,  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
(Customers  (Full  Requirements 
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Customers):  Cities  of  Aitkin,  Biwabik, 
Buhl,  Ely,  Gilbert,  Keewatin,  Nashwauk, 
Pierz,  Randall  and  Two  Harbors;  the 
Public  Utilities  Commission  of  Brainerd; 
the  City  of  Grand  Rapids — Public 
Utilities  Commission;  and  the  City  of 
Proctor — Public  Utilities  Commission 
(all  located  in  the  State  of  Minnesota); 
and  (b)  Resale  Service — Partial 
Requirements  Municipalities  Customers 
(Partial  Requirements  Customers):  City 
of  Hibbing — Public  Utilities 
Commission  and  City  of  Virginia — 
Department  of  Public  Utilities  (both 
located  in  the  State  of  Minnesota). 
Minnesota  Power's  separate  filings  for 
each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  Customers 
also  included  revised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energy  for  resale  to 
their  retail  customers.  Miimesota  Power 
requested  an  effective  date  of  January  1 , 
2003  for  those  revised  rates. 
Comment  Date:  October  15,  2002. 

20.  Minnesota  Power 

[Docket  No.  ER02-2586-O00] 

Take  notice  that  on  September  23, 
2002.  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614,  for  the  City 
of  Buhl.  Miimesota  (Buhl).  This  filing 
included  revised  rates,  which  would 
allow  Buhl  the  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficiency  Energy  from  Minnesota 
Power,  for  resale  to  Buhl's  retail 
customers.  Minnesota  Power  requests 
January  1 ,  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
bv  Order  No.  614.  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers):  Cities  of  Aitkin,  Biwabik. 
Ely.  Gilbert.  Keewatin.  Mountain  Iron, 
Nashwauk.  Pierz.  Randall  and  Two 
Harbors:  the  Public  Utilities 
Commission  of  Brainerd;  the  City  of 
Grand  Rapids — Public  Utilities 
Commission:  and  the  City  of  Proctor — 
Public  Utilities  Commission  (all  located 
in  the  State  of  Minnesota):  and  (b) 
Resale  Service — Partial  Requirements 
Municipalities  Customers  (Partial 
Requirements  Customers):  City  of 
Hibbing — Public  Utilities  Commission 
and  City  of  Virginia — Department  of 
Public  Utilities  (both  located  in  the 
State  of  Minnesota).  Minnesota  Power's 


separate  filings  for  each  of  its  Full 
Requirements  Customers  and  Partial 
Requirements  Customers  also  included 
revised  rates  that  would  allow  those 
Customers  the  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficiency  Energy  for  resale  to  their 
retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1 , 
2003  for  those  revised  rates. 
Comment  Date:  October  15.  2002. 

21.  Minnesota  Power 

jDocket  No.  ER02-2587-0001 

Take  notice  that  on  September  23. 
2002,  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614,  for 
Dahlberg  Light  &  Power  Company. 
Except  for  designations  required  by 
Order  No.  614,  the  wholesale  rate 
schedule  terms  and  conditions  remain 
unchanged  from  those  previously  on  file 
with  the  Commission. 

Comment  Date:  October  15,  2002. 

22.  Minnesota  Power 

[Docket  No.  ER02-2.588-O00| 

Take  notice  that  on  September  23. 
2002,  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614.  for  the  City 
of  Keewatin.  Minnesota  (Keewatin). 
This  filing  included  revised  rates,  which 
would  allow  Keewatin  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energy  from  Minnesota 
Power,  for  resale  to  Keewatins  retail 
customers.  Minnesota  Power  requests 
January  1.  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
Commission,  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
by  Order  No.  614,  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers):  Cities  of  Aitkin.  Biwabik. 
Buhl,  Elv,  Gilbert,  Mountain  Iron, 
Nashwauk,  Pierz.  Randall  and  Two 
Harbors:  the  Public  Utilities 
Commission  of  Brainerd:  the  City  of 
Grand  Rapids — Public  Utilities 
Commission:  and  the  City  of  Proctor — 
Public  Utilities  Commission  (all  located 
in  the  State  of  Minnesota):  and  (b) 
Resale  Service — Partial  Requirements 
Municipalities  Customers  (Partial 
Requirements  Customers):  City  of 
Hibbing — Public  Utilities  Commission 
and  City  of  Virginia — Department  of 
Public  Utilities  (both  located  in  the 


State  of  Minnesota).  Minnesota  Power's 
separate  filings  for  each  of  its  Full 
Requirements  Customers  and  Partial 
Requirements  (Customers  also  included 
revised  rates  that  would  allow  those 
Customers  the  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficiency  Energy  for  resale  to  their 
retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1, 
2003  for  those  revised  rates. 

CommenfDa^e.- October  15,  2002. 
23.  Minnesota  Power 

lDo(,kel  No.  ER02-2.58(>-O00| 

Take  notice  that  on  September  23, 
2002,  Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  by 
Commission  Order  No.  614.  for  the  City 
of  Virginia.  Minnesota — Department  of 
Public  Utilities  (Virginia.  Minnes(jta). 
This  filing  included  revised  rates,  which 
would  allow  Virginia.  Minnesota  the 
option  to  purchase  wholesale 
Renewable  and/or  High-Efficiency 
Energv  from  Minnesota  Power,  for  resale 
to  Virginia.  Minnesota's  retail 
customers.  Minnesota  Power  requests 
January  1.  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
bv  Order  No.  614.  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers:  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  LCtilities 
Customers  (Full  Requirements 
Customers):  Cities  of  Aitkin.  Biwabik. 
Buhl.  Ely.  Gilbert.  Keewatin.  Mountain 
Iron.  Nashwauk.  Pierz.  Randall  and  Two 
Harbors;  the  Public:  I  tilities 
Commission  of  Brainerd:  the  City  of 
Grand  Rapids — Public;  Utilities 
Commission;  and  the  City  of  Proctor — 
Public  Utilities  Commission  (all  lo(_,ated 
in  the  State  of  Minnesota);  andTI)! 
Resale  Servici' — Partial  Requirements 
Municipalities  (Customers  (Partial 
Requirements  (Customers):  (Cit\  of 
Hibbing — Public  Utilities  Commission 
(located  in  the  Stat''  of  Minnesota). 
Minnesota  Power's  separate  filings  for 
each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  Customers 
also  included  revised  rates  that  would 
allow  those  (Customers  the  option  tcj 
purchase  wholesale  Renewable  and/or 
High-Efficiency  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  an  effective  date  of  January  1. 
2003  for  those  revised  rates. 

Comment  Date:  October  15.  2002. 
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24.  Minnesota  Power 

IDoc.ket  No.  t.K()^-^.S')0-<iO()I 

Take  notice  that  on  September  23, 
2002.  .Minnesota  Power  tendered  for 
filing  the  complete  wholesale  rate 
schedule,  designated  as  required  bv 
Commission  (Order  No  614.  for  the  Citv 
of  Pierz.  Minnesota  (Pierz).  This  filing 
included  revised  rates,  which  wcuiUi 
allow  Pierz  the  option  to  purchase 
wholesale  Renewable  and/ or  High- 
Efficiencv  Energy  from  Minnesota 
Power,  for  resale  to  the  retail  customers 
of  Pierz.  Minnesfita  Power  requests 
lanuarv  1.  2003  as  the  effective  date  tor 
these  revised  rates 

hi  separate  filings  with  the 
Ckimmission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
bv  Order  No.  614.  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers;  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  I'tilities 
Customers  (Full  Requirements 
Customers):  Cities  of . Aitkin.  Biwabik. 
Buhl.  Ely.  Gilbert.  Keewatin.  Mountain 
Iron.  Nashwauk.  Randall  and  Two 
Harbors,  the  Public  L'tilities 
Commission  of  Brainerd;  the  City  of 
Grand  Rapids— Public  Ctilities 
C'ommission;  and  the  City  of  Proctor- 
Public  I'tilities  Commission  (all  located 
in  the  State  of  Minnesota);  and  (b) 
Resale  Service — Partial  Requirements 
Municipalities  Customers  (Partial 
Requirements  Caistomers)-  Citv  nf 
Hibbing — Public  I'tilities  Commission 
and  Citv  of  Virginia— Department  of 
Public  Utilities  (both  located  in  the 
State  of  Minnesota). 

Minnesota  Power's  separate  filings  for 
each  of  its  Full  Requirements  Customers 
and  Partial  Requirements  Customers 
also  included  rev  ised  rates  that  would 
allow  those  Customers  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiencv  Energy  for  resale  to 
their  retail  customers.  Minnesota  Power 
requested  an  effective  date  of  !anuar\  1 . 
2003  for  those  revised  rates. 

Com/nenf  Date:  October  15.  2002. 

25.  Minnesota  Power 

[Docket  No  ER02-2.iqi-000| 

Take  notice  that  on  September  23. 
2002.  Minnesota  Power  tendered  for 
filing  the  complete  whnlesale  rate 
schedule,  designated  as  required  bv 
Commission  Order  No.  614.  for  the  Citv 
of  Randall.  Minnesota  (Randall  I  This 
filing  included  revised  rates,  whu.h 
would  allow  Randall  the  option  to 
purchase  wholesale  Renewable  and/or 
High-Efficiencv  Energv  from  Minnesota 
Power,  for  resale  to  Randall  s  retail 
customers.  Minnesota  Power  requests 


I,iiuiarv  1.  2003  as  the  effective  date  for 
these  revised  rates. 

In  separate  filings  with  the 
Commission.  Minnesota  Power  also 
submitted  complete,  revised  wholesale 
rate  schedules,  designated  as  required 
bv  Order  No.  614.  for  the  following 
categories  of  Minnesota  Power 
wholesale  customers;  (a)  Resale 
Service — Full  Requirements 
Municipalities  and  Rural  Utilities 
Customers  (Full  Requirements 
Customers);  Cities  of  Aitkin,  Biwabik, 
Buhl.  Ely.  Gilbert.  Keewatin.  Mountain 
iron.  Nashwauk.  Pierz.  and  Two 
Harbors;  the  Public  Utilities 
(  ommission  of  Brainerd:  the  City  of 
tirand  Rapids— Public  Utilities 
Commission;  and  the  City  of  Proctor- 
Public  Utilities  Commission  (all  located 
in  the  State  of  Minnesota);  and  (b) 
Resale  Service — Partial  Requirements 
Municipalities  Customers  (Partial 
Requirements  Customers):  City  of 
Hibbing— Public  Utilities  Commission 
and  (atv  of  Virginia — Department  of 
Public  Utilities  (both  located  in  the 
State  of  Minnesota)  Minnesota  Power's 
separate  filings  for  each  of  its  Full 
Requirements  (Customers  and  Partial 
Requirements  Customers  also  included 
revised  rates  that  would  allow  those 
Customers  the  option  to  purchase 
wholesale  Renewable  and/or  High- 
Efficiencv  Energy  for  resale  to  their 
retail  c  ustomers.  Minnesota  Power 
requested  an  effective  date  of  [anuary  1. 
2003  for  those  revised  rates. 

Commt^nt  Date  (October  15,  2002. 

26.  Southern  California  Edison 
Company 

(Docket  No.  ERO2-2592-OO01 

Take  notice  that  on  September  23. 
2002.  Southern  California  Edison 
Company  (SCE)  tendered  for  filing 
under  SCE's  Transmission  Owner  Tariff 
a  Svstem  Facilities  Agreement 
(Agreement)  between  SCE  and  Blythe 
Energy  LLC  (Blvthe). 

The  Agreement  specifies  the  terms 
and  conditions  pursuant  to  which  SCE 
will  design,  engineer,  construct  and 
install  the  svstem  facilities  for  Bh'the  to 
interconnect  a  520  M\V  combined  cycle 
power  plant  to  the  Western  Area  Power 
Administration  (VVAPA)  transmission 
svstem  at  VVAPA's  Blythe  Substation. 
SCE  and  VVAPA  s  transmission  systems 
are  interconnected  at  VVAPA's  Blythe 
Substation. 

SCE  respectfully  request  the 
.-Vgreement  to  become  effective  on 
September  24.  2002.  Copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Blvthe 

Comment  Date  (October  15.  2002. 


27.  Delmarva  Power  &  Light  Company 

IDuf  kft  No.  fc;R02-2.i9.3-000| 

Take  notice  that  on  September  23. 
2002.  Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  a  revised 
and  executed  Interconnection 
Agreement  (Revised  Interconnection 
Agreement)  between  Delmarva  and  the 
Delaware  Municipal  Electric 
Corporation  (DEMEC).  The  Revised 
Interconnection  Agreement  continues  to 
provide  for  the  interconnection  of 
DEMEC's  generating  units  with  the 
Delmarva  transmission  system  and  adds 
new  tax  provisions  that  were  agreed  to 
bv  the  Parties. 

Delmarva  respectfully  requests  that 
the  Commission  allow  the 
Interconnection  Agreement  to  become 
effective  on  September  24.  2002.  the  day 
after  filing.  Copies  of  the  filing  were 
served  upon  the  Delaware  Public 
Service  Commission,  the  Maryland 
Public  Service  Commission  and  the 
Virginia  State  Corporation  Commission. 

Comment  Date:  October  15.  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  fding  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
^^^v\v. ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary . 

IFR  Doc.  02-2.5398  Filed  10-4-02:  8:4.5  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunsiilne  Act  IMeeting 

October  2.  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-^09),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  October  9,  2002,  10  a.m. 
PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Magalie  R.  Salas,  Secretary,  Telephone, 
(202)  502-8400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  502-8627. 
This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

807th— Meeting  October  9,  2002;  Regular 
Meeting,  10  a.m. 

Administrative  Agenda 

A-1. 
Docket#  AD02-1.000,  Agency 
Administrative  Matters 
A-2. 
Docket*  AD02-7,000,  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 
A-3. 
Docket#  AD02-23,000,  Demand  Response 
Programs 

Markets,  Tariffs  and  Rates — Electric 

E-1. 
I  Docket#  ER02-2458,000.  Midwest 

'  Independent  Transmission  System 

Operator,  Inc. 
E-2. 

Docket*  ER02-2463.000,  ISO  New  England 
Inc. 
E-3. 

Docket*  ER02-1494,000.  Commonwealth 
I  Edison  Company 

E-4. 

Omitted 
E-5. 

Docket*  ER02-290,001.  Midwest 
I  Independent  Transmission  System 

Operator.  Inc. 
E-6. 
Docket*  EROl-2207,001,  Mid-Continent 

Area  Power  Pool       , 
Other#s  ERQl-2207.002.  Mid-Continent 

.•\rea  Power  Pool 
EROl-2207,004,  Mid-Continent  Area 
Power  Pool 


ER01-2207,oa5,  Mid-Continent  Area 

Power  Pool 
E-7. 
Docket*  EROl-702.003.  .American 

Transmission  Company  LLC 
Other*s  OAOl-8.002.  Wisconsin  Electric 

Power  Company 
E-8. 

Docket*  TX96-2.006.  City  of  College 

Station.  Texas 
Other*s  TX96-2.000.  City  of  College 

Station.  Texas 
TX96-2,001.City  of  College  Station.  Texas 
TX96-2.002.  Citv  of  College  Station.  Texas 
E-9. 

Docket*  EROO- 1743,004.  Entergy  Services. 

Inc. 
E-10. 

Docket*  ER01-3000.00ei,  International 

Transmission  Company  and  DTE  Energy 

Company 
Other*s  Rtoi-101.006.  International 

Transmission  Company  and  DTE  Energy 

Company 
EC01-146.b06,  International  Transmission 

Company  and  DTE  Energ\  Compan\ 

E-n. 

Docket*  ER02-1326.001.  PfM 

Interconnec:tion.  L.L.C 
Other*s  ER02-1326.002.  PIM 

Interconnection.  L.L.C. 
E-12. 

Omitted 
E-13. 

Omitted 
E-14. 

Docket*  EC02-100.000.  Mirant  Neenah. 

LLC.  Ailiant  Energy  Resources.  Inc..  and 

Mirant  Wisconsin  Investments.  Inc. 
E-1 5. 

Omitted 
E-16. 

Docket*  EROO-1365.002.  California 

Independent  System  Operator 

Corporation 
Other*s  EROO-136.5.001.  California 

Independent  System  Operator 

Corporation 
E-17. 

Docket*  ER99-896.002.  California 

Independent  System  Operator 

Corporation 
Other#s  ER99-896.001.  California 

Independent  System  Operator 

Corporation 
E-18. 

Docket*  ECOO-1 18.002.  Arizona  Public 

Service  Company.  Pinnacle  West  Capital 

Corporation  and  Pinnacle  West  Energy 

Corporation 
E-19. 

Omitted 
E-20. 
Docket*  ER02-40,T.()02.  Entergv  Services. 

Inc. 
Other#s  EL02-107.000.  Duke  Energy 

Hinds.  LLC.  Duke  Energy  Hot  Spring. 

LLC.  Duke  Energy  Southayen.  LLC.  Duke 

Energ\  North  .America.  LLC  y.  Enterg> 

Services.  Inc ..  Entergy  Operating 

Companies 
ER02-405.003.  Entergy  Services.  Inc. 
E-21. 

Docket*  EROO- lfi08. 002.  Southern 

Company  Services.  Inc. 
Other*s  EROl-2166.002.  Southern 

Company  Services.  Inc. 


E-2  2. 

Omitted 
E-2  3. 

Omitted 
E-24. 

Omitted 
E-2  5. 

Omitted 
E-26, 

Docket*  ER02-1663.001.  Tainp.i  Electric 

Company 
Other#s  ER02-1 663.002,  1  driipd  Elec  trie 
Company 
E-27. 

Docket*  ER97-23.53.007,  New  '\'ork  State 
Electric.  &  Cas  Corporation 
E-2  8. 

Omitted 
E-29. 

Docket*  ER02-:91     001.  .Nevada  Power 
Company 
E-30. 

Omitted 
E-31. 
Docket*  ER02-2014.U01.  Entergv  Services, 
Inc. 
E-32. 

Docket*  EL02-U)1.000.  Clero  Pcwer  LLC: 
Dalton  I'tilities  (a(  ting  as  agent  for  the 
City  of  Dalton.  Georgia):  Entergv 
Services.  Inc.  (acting  as  agent  tor  Entergy 
.Arkansas.  Inc..  Enterg\  Gulf  States  Inc.. 
Entergy  Louisiana,  Inc  ,  Entergy 
Mississippi  Ini  .,  dnd  Entergy  .New 
Orleans.  Int.):  Georgia  Transnussion 
Corporation:  [E.A  [formerK  lacksonville 
Electric  .Authority);  ML.AG  Power;  Sam 
Rayburn  G  &  T  EJec  trie  (Cooperative  !nc .: 
South  Carolina  Public  Service  .Authority: 
Southern  Company  Services.  Inc.  (acting 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Compan\ .  Gulf  Power 
Company.  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company):  and  the  City  oi  Tallahassee, 
Florida. 
E-3  3. 

Docket*  ELOO-51.000,  Northern  Maine 
Independent  System  .Administrator  Inc. 
E-34. 

Omitted 
E-35. 

Docket*  EL02-59.000.  KevSpan- 
Ravenswood.  Inc   •. ,  .New  S'ork 
Independent  System  Operator.  Inc. 
E-36. 

Docket*  ELOl-76. 000.001,  State  of 
Michigan  and  the  Michigan  Public 
Service  Commission  y.  Wolverine  Power 
Supply  Cooperative.  Inc 
E-37. 
Docket*  EL02-91.000.  Williams  Energy 
Marketing  &  Trading  Compans  v. 
Southern  Company  Services.  Inc. 
E-3  8. 

Docket*  EL02-1 18.000.  GenPovver 

.Anderson.  LLC.  FPL  Energy  .Anderson. 
LLC.  and  Mountain  Creek  2001  Trust  v. 
Duke  Energy  Corporation  ami  Duke 
Electric  Transmission 
Other#s  ER02-2480.000.  Duke  Energy 
Corporation 
E-39. 

Docket*  EL02-97.000.  East  Kentucky 

Power  Cooperative.  Inc  v.  Louisville  Gas 
and  Electric  Companv  anci  Kentuc  k\' 
Utilities  Company 
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E-40. 

Docker#  EL02-121.OOO.  Occidental 

Chemical  Corporation  v.  PJM 

Interconnection.  L.L.C.  and  Delmarva 

Power  &  Light  Company 
E-11. 
Docket#  EL02-1 12.000.  FirstEnergy 

Solutions  Corp  v.  PfM  Interconnection. 

L.L.C. 
Other#s  EL02-120,000.  Edison  Mission 

Energy  y.  P[M  Interconnection.  L.L.C. 
OE-42. 

Omitted 
t;-4  3 

Du(  kt'tB  ELOO-66,000.  Louisiana  Public 

Service  Commission  and  the  Council  of 

the  city  of  New  Orleans  v.  Entergy 

Corporation 
Other#s  EROO-2854,000.  Entergy  Services, 

Inc. 
EL95-33.002.  Louisiana  Public  Service 

Commission  y.  Entergy  Services.  Inc. 
E-44. 
Docket*  RT02-1.000,  Arizona  Public 

Service  Company.  El  Paso  Electric 

Company.  Public  Service  Company  of 

New  Mexico  and  Tucson  Electric  Power 

Company 
Other#s  EL02-9.000.  WestConnect  RTO. 

LLC 
E-45. 

Docket*  ELOl-122,003,  PfM 

Interconnection  LLC. 
Other#s  ELOl-122.002.  PIM 

Interconnection  L.L.C. 
ELOl-1 22.004.  PIM  Interconnection  L.L.C. 
E-16 
Docket*  ELOO-62.010.  NSTAR  Services 

Company  \    New  England  Power  Pool 
Other»s  ELOO-62,046.  NSTAR  Services 

Company  v  New  England  Power  Pool 
ER0O-2052.008.  NSTAR  Services  Company 

v.  New  England  Power  Pool 
EROO-2O52,0n,  NSTAR  Services  Company 

\    New  England  Power  Pool 
ELOO-102,000.  Northeast  Utilities  Service 

Company  and  Select  Energy,  Inc..  v.  ISO 

New  England,  Inc. 
ELOO-102,001,  Northeast  Utilities  Service 

Company  and  Select  Energy.  Inc..  v.  ISO 

New  England.  Inc. 
ELOO-109.000.  .Mternate  Power  Source, 

Inc..  V.  ISO  New  England.  Inc. 
ELOO-1 09,001.  Alternate  Power  Source. 

Inc.,  y.  ISO  .New  England.  Inc. 
ELOO-109.002.  Alternate  Power  Source, 

Inc..  y.  ISO  New  England,  Inc. 
E-47. 

Docket*  ER99-3301,002,  California 

Independent  System  Operator 

Corporation 
E-48 
Dockets  ER02- 1420,001,  Midwest 

Independent  Transmission  System 

Operator.  Inc. 
E-49. 
Docket*  EL02-103,0O0.  City  of  Vernon, 

California 
E-50. 
Docket*  ER02-700,000.  Florida  Power  & 

Light  Company 
E-51. 

Docket*  R.MOO-7.002,  Revision  of  Annual 

Charges  .Assessed  to  Public  Utilities 
Other#s  RMOO-7.003.  Reyision  of  Annual 

Charges  Assessed  to  Public  Utilities 


RMOO-7.004,  Reyision  of  .\nnual  Charges 

.\>N,-ss,.,i  tn  I'ublll     Utilities 

RM0U-7.UU.").  Ke\  isiou  ot  .\iuiual  Clharges 

,^ssessed  to  Public  Utilities 
RMOO-7.006.  Revision  of  Annual  Charges 

Assessed  to  F*iihli(.  Utilities 
E-52. 

Docket*  EK02-Ih.ih.0Ul.  California 

Independent  System  Operator 

Corporation 
Other*s  ELOl-68.019.  Investigation  of 

Wholesale  Rates  of  Public  Utility  Sellers 

of  Energ\  .ind  .\n(.illary  Services  in  the 

Western  Systems  ( jiordinating  Council 
ER02-lh.Sh.(K)2,  California  Independent 

System  Operator  orporation 
ER02-lh.n6.00.-t,  (California  Independent 

System  Operator  Corporation 
ER02-lh.ib,004.  California  Independent 

System  Operator  Corporation 
KR02-lh.ih.00.5.  California  Independent 

System  Operator  Corporation 
ER02-lh.'5b.OOh.  Calitornid  Independent 

System  Operator  C  jirporatiun 

Miscellaneous  .\genda 

M-1. 

Docket*  RM02-3.000  .^l  counting  and 
Reporting  of  Finan(  lal  Instruments. 
Comprehensive  Income.  I)eri\iitives  and 
Hedging  Activities 

Markets,  Tariffs  and  Rates — Gas 

G-1 

Dot  k<'l>t  KFOO— 49U.UUO,  Transwestem 

Pipeline  Company 
Other«s  RP0O-490.0U1   Transwestern 

Pipeline  Cornpanv 
RPOO-hJh.OOl),  TrHnswestern  Pipeline 

l.iunpan\ 
KFlK)-^2h.0Ol.  Transwestern  Pipeline 

Companv 
RP00-626.002.  Transwestern  Pipeline 

Company 
RP0O-62h.0O3.  Transwestern  Pipeline 

Company 
G-2. 

Docket*  RP96-389.067.  Columbia  Gulf 

Transmission  Company 
G-3. 

Docket*  RP02-21h.UO().  Reliant  Energy  (;as 

Transmission  Company 
Other*s  RP02-216,001 ,  Keli.tnt  Energy  tids 

Transmission  Companv 
G--J. 

Omitted 
G-5. 

Omitted 
G-6. 

Omitted 
G-7. 

Docket*  TM99-6-29,003,  Transcontinental 

Gas  Pipe  Line  Corporation 
Other*s  TM99-6-29,004.  Trans(  ontinental 

Gas  Pipe  Line  Corporation 
RPOO-209.000,  TranscontinjRntal  Gas  Pipe 

Line  ("orporation 
RPOl-233,000,  Transcontinental  Gas  Pipe 

Line  Clorporation 
RP02-171,000,  Transcontinental  Gas  Pipe 

Line  Corporation 
G-H. 

Omitted 
G-9. 

Docket*  RP02-1 3.003,  Portland  Natural 

Gas  Transmission  System 


G-10. 

Docket*  RP02-122,0U1.  Kinder  Morgan 
Interstate  (ias  Transmission,  LLC" 

(,-n. 

Docket*  RP99-274.00h.  Kern  River  Gas 

Transmission  Compan\ 
Other*?  RP99-274.007.  kern  River  Gas 
Transmission  Comjianv 
(,-12. 

Docket*  1S02-10.002  kinder  Morgan 
Operating  LP.   ".\" 
t^l.i. 

Omitted 
G-14. 

Docket*  RPOO-462,001,  Equitrans.  LP. 
Other*s  RP0()-462.002.  Equitrans.  LP. 
RPOl-37.003.  Equitrans,  LP. 
RPOl-37.004.  Equitrans,  L.P. 

C^l.T. 

Docket*  RP02-151.004.  Gulf  South 

Pipeline  Company.  LP 
Other*s  RPq6-320.657.  Gulf  South 

Pipeline  Company.  LP 
RP02-1.t1.005,  Gulf  South  Pipeline 
Company.  LP 
G-16 

Docket*  RP02-330.001.  ANR  Pipeline 

Company 
(Jther*s  RP02-330,002.  ANR  Pipeline 
Company 
(;-17 

Omitted 
(;-18 

Omitted 
G-1 9. 

Do(  ket*  RP02-1 29,003,  Southern  LNG  Inc. 
Other*s  RP02-129,000.  Southern  LNG  Inc. 
RP02-1 29.001,  Southern  L.NC;  Ini 
RP02-129.002.  Southern  LNG  Inc, 
(;-2U, 

Docket*  RPnO-2hO,Oia.  Texas  (^as 

Transmission  Corporation 
Other*s  RPOO-260,000.  Texas  Gas 
Trdnsmission  Corporation 
G-21 

Docket*  OR()2-9,0()0.  Chevron  Products 
("oiiipdiu  V.  Calnev  Pipe  Line.  L.L.C. 
I  ,-'22 

Omitted 
G-2.i. 

Dn(  ket*  ISOl-444.005.  Conoco  Pipe  Line 

Company 
Other»s  1S01-44,T.005.  Conoi  o  Pipe  Line 
Compdn\ 
G-24. 

Docket*  RP02-:)4.0U0.  Eastern  Shore 
Natural  Gas  Compaiu 
C^25. 

Dockets  KP02-:i.l4.00,l.  Northern  Natural 

Gas  Ciimpain 
Other«s  RP()2-334.()02.  Northern  Natural 
Gas  Company 

Energy  Projects — Hydro 

H-1 

Doi  kfto  P-1  1  1B2.0()4.  Wisi  onsin  Power 
d.'id  Light  Conipdn\ 
H-2. 

I)ii(  ket»  P-1 0893. UOH.  Hv  Power  Energy 
('omp,in\ 
H-( 

Uu(  ket«  P-24  13,032,  tieorgia  Power 
( ^impain 
H-1. 

Docket"  I  L00-.i.004.  Homestake  .Mining 
Cnm|)dn\ 
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Other#s  ULOO-4,004,  Homestake  Mining 
Company 
H-5. 

Omitted 
H-6. 

Docket*  P-10455,021,  JDJ  Energy  Company 
H-7. 

Omitted 
H-8. 
Docket*  P-2114.106.  The  Yakama  Nation 
I  v.  Public  Utility  District  No.  2  of  Grant 

'  County,  WA 

Energy  Projects — Certificates 

C-1. 

Docket*  CP02-229,000,  SG  Resources 

Mississippi,  L,L.C, 
Other*s  CP02-230,000,  SG  Resources 

Mississippi,  L,L.C. 
CP02-231,000,  SG  Resources  Mississippi. 
L.L.C. 
C-2. 

Omitted 
C-3. 

Docket*  CP02-97,000,  West  Texas  Gas,  Inc. 
C-l.  Docket*  CP02-17,001.  Texas  Eastern 
I  Transmission,  L,P. 

Other#sCP02-45,001,  Texas  Eastern 
Transmission,  L.P. 
C-5. 

Docket*  CP02-44,001,  Dominion 

Transmission,  Inc. 
Other*s  CP02-46,001,  Tennessee  Gas 

Pipeline  Company 
CP02-47,001,  Dominion  Transmission,  Inc. 

and  Tennessee  Gas  Pipeline  Company 
CP02-47,002,  Dominion  Transmission,  Inc. 

and  Tennessee  Gas  Pipeline  Company 
CP02-48,001,  National  Fuel  Gas  Supply 
Corporation  and  Tennessee  Gas  Pipeline 
Company 
CP02-53,obl,  National  Fuel  Gas  Supply 
Corporation  and  Dominion 
Transmission,  Inc. 
C-6. 

Docket*  CP02-32,001,  Texas  Eastern 
I  Transmission,  LP 

C-7. 

Docket*  CPOl-422.002,  Kern  River  Gas 
I  Transmission  Company 

Magalie  R.  Salas, 

Secretary: 

|FR  Doc.  02-25644  Filed  10-4-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7391-8] 

Agency  Information  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Part  B  Permit 
Application,  Permit  Modifications  and 
Special  Permits 

agency:  Environmental  Protection 
Agency  (EPA), 
action:  Notice, 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U,S,C, 
3501  et  seq.),  this  notice  announces  that 


EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Part  B 
Permit  Application,  Permit 
Modifications  and  Special  Permits,  EPA 
ICR  No, 1573. 06,  OMB  No.  2050-0009. 
expires  on  March  31,  2003.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  December  6,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  through  hand 
delivery/courier,  or  electronically. 
Follow  the  detailed  instructions  as 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section. 

The  mailing  address,  referencing 
Docket  ID  No,  RCRA-1999-O050,  is; 
RCRA  Docket  Information  Center,  Office 
of  Solid  Waste  (5305G),  U.S. 
Environmental  Protection  Agency 
Headquarters,  1200  Pennsylvania 
Avenue  NW.,  Washington",  DC  20460- 
001.  Hand  deliveries  of  comments 
should  be  made  to  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B102,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  Comments  may  also  be 
submitted  electronically  through  the 
Internet  to:  rcra-docket@epa.gov. 
Comments  in  electronic  format  should 
also  be  identified  by  the  Docket  ID  No. 
RCRA-1 999-0050,  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5303W),  U,S.  EPA,  1200  Pennsylvania 
Avenue  NW,,  Washington  DC  20460- 

001. 

Hand  deliveries  must  be  brought  to 
the  Docket  in  the  EPA  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  Docket  is  open  from  9  a.m.  to 
4  p.m,  Monday  through  Friday, 
excluding  federal  holidays.  The 
telephone  number  for  the  Reading  Room 
is  (202)  566-1742. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Eberly  by  phone  at  (703)  308- 
8645,  by  mail  at  the  Office  of  Solid 
Waste  ("5303W),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20460- 
001,  or  by  e-mail  at 
eberly.david@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


How  Can  I  Get  copies  of  the  ICR 
Supporting  Statement  and  Other 
Related  Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  ICR  under 
Docket  ID  No.  RCRA-1 999-0050.  The 
official  public  docket  consi.sts  of  the 
documents  specifically  referenced  in  the 
ICR,  any  public  comments  received,  and 
other  information  related  to  this  ICR 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  yvhose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center  (see  ADDRESSES 
above).  This  Docket  Facility  is  open 
from  9  a.m.  to  4  p.m.  Monday  through 
Friday,  excluding  federal  holidays  It  is 
recommended  that  the  public  make  an 
appointment  by  calling  (202)  566-1742. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  are  SO.  15/ 
page. 

2.  Electronic  Access.  \  ou  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  ■■Federal  Register  "  listings  at 
http://i\-\^-\v. epa.gov/fedrgstr/ 

You  may  use  EPA  Dockets  at  http:// 
WH'w.epa.gov/edocket/  to  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
pubhc  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  ■■search."  then  key  in  the 
docket  identification  number 

Certain  tvpes  of  information  will  not 
be  placed  in  the  EPA  Dockets 
Information  claimed  as  CBI.  and  other 
information  whose  disclosure  is 
restricted  bv  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify-  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  A.l  above. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
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that  public  cumrnents,  vvhftheT 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic,  public 
docket  as  EPA  receives  fht-m  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBl.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EP,\ 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copvnghted  material,  will  be  available 
in  the  publir  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff 

How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronicallv.  bv  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identifv'  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  fir>t  pag^^  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period  Omiments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments  in  formulating  a  final 
decision. 

1.  Electrnnically  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EP.-\  recommends  that  you 
include  vour  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment  .\lso  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  tec  hnical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  polic:y  is  that  EPA 
will  not  edit  vour  comment,  and  any 
identifving  or  contact  information 
provided  in  the  body  of  a  i;omment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 


tiui  made  available  in  EP.A's  electronic 
publu  docket   If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarific:ation. 
EP.\  iiiav  not  be  able  to  consider  your 
comment. 

1  EPA  Dockets  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electrcjnicallv  is 
EP.\^  preferred  method  for  rec:eiving 
comments,  (io  directly  to  EPA  Dockets 
at  http://nw\\.t^pag(n/pdockft.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
el(M  tronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
.Souries."  "Dockets,"  and  "EPA 
[)oi  kets."  Once  in  the  system,  select 
"search.  "  and  then  kev  in  Docket  ID  No. 
RCR.\-iyvjy-UU5U.  The  system  is  an 
"anonvmous  access  "  system,  which 
means  EPA  will  not  know  vour  identity, 
e-mail  adciress.  or  other  contact 
information  unless  you  provide  it  in  the 
bodv  of  vour  comment 

ii.  E-mail.  (Comments  mav  be  sent  by 
electronic  mail  (e-mail)  to  nni- 
docket®ep(i.iiav.  Attention  Docket  ID 
No.  RCRA-1999-00.50.  In  contrast  to 
EP.\'s  ele(  troiii(   puhli(  docket.  EPA's  e- 
mail  system  is  not  an  ".inonymous 
access  "  svstem.  If  you  send  an  e-mail 
comment  directlv  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket.  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automaticallv  i  aptured  bv  EP.\'s  e-mail 
svstem  are  iiu.luded  ai  part  ot  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EP,-\'s  electronic  public  docket. 

iii   Disk  or  (!D  hOM  You  mav  submit 
comments  on  a  disk  or  C^D  ROM  that 
you  mail  to  the  mailing  address 
identified  in  ADDRESSES.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  AStlll  file  format. 
Avoid  the  use  of  special  characters  and 
anv  form  of  encryption 

2.  H\ Mtiil  .Sencl  an  original  and  two 
copies  of  their  comments,  referencing 
Dcjcket  ID  No.  RCRA-1 999-0050.  to: 
RCRA  Docket  Information  Center.  Office 
of  .Solid  VVa.ste(.T,U)5C|.  L'  S. 
Environmental  Protecti(m  Agency 
Headc|uarters.  1200  Pennsvlvania 
A\enue  \W  .  Washington.  DC  20460- 
001. 

3.  Bv  Hand  Delivery  or  Courier. 
Deliver  vour  comments  to:  EPA  Docket 
Center.  (EPA/DC)  EPA  West.  Room 
B102,  1301  Constitution  Ave.,  NW.. 
Washington.  DC.  Attention  Docket  ID 
No.  RCR.\- 1999-0050  Such  deliveries 
are  onlv  accepted  during  the  Docket's 
normal  hours  of  operation,  from  9  a.m. 
to  4  p  111  Monday  through  Friday, 
excluding  federal  holidays. 


How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBl  electronically 
through  EPA's  electronic  public  docket 
or  bv  e-mail.  Send  or  deliver 
information  identified  as  CBI  only  to: 
RCRA  CBI  Document  Control  Officer. 
Office  of  .Solid  Waste  (5303W).  U.S. 
EPA.  1200  Pennsvlvania  Avenue,  NW.. 
Washington.  DC  20460-001,  Attention 
Docket  ID  No.  RCRA-1 999-002  7.  You 
mav  claim  information  that  you  submit 
to  EPA  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI  (if  you 
submit  CBI  on  disk  or  CD  ROM.  mark 
the  outside  of  the  disk  or  CD  ROM  as 
CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  vou  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearlv  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  vou  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

What  Information  Is  EPA  Particularly 
Interested  In? 

Pursuant  to  section  3506(c)(2)(A)  of 
the  PR.'X.  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to; 

1.  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
prac;tical  utility. 

2.  Evaluate  the  accuracy  of  the 
Agency's  estimates  of  the  burdens  of  the 
proposed  collections  of  information.  In 
particular,  for  this  ICR.  EPA  is  soliciting 
information  on  the  estimates  for 
performing  waste  analvses  as  required 
in  40  CFR  264.13(a)(l)"and  40  CFR 
265.13(a)(1). 

3.  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected. 

4.  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated  or 
electronic  collection  technologies  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  hazardous  waste 
management  facilities. 

Title:  Fart  B  Permit  Application, 
Permit  Modifications  and  Special 
Permits,  EPA  ICR  #1573.06,  OMB  No. 
2050-0009.  expires  on  March  31,  2003. 

Abstract:  Section  3005  of  Subtitle  C  of 
RCRA  requires  treatment,  storage  or 
disposal  (TSD)  facilities  to  obtain  a 
permit.  To  obtain  the  permit,  the  TSD 
must  submit  an  application  describing 
the  facility's  operation.  There  are  two 
parts  to  the  RCRA  permit  application — 
Part  A  and  Part  B.  Part  A  defines  the 
processes  to  be  used  for  treatment, 
storage,  and  disposal  of  hazardous 
wastes;  the  design  capacity  of  such 
processes;  and  the  specific  hazardous 
wastes  to  be  handled  at  the  facility.  Part 
B  requires  detailed  site  specific 
information  such  as  geologic, 
hydrologic,  and  engineering  data.  In  the 
event  that  permit  modifications  are 
proposed  by  the  applicant  or  EPA, 
modifications  must  conform  to  the 
requirements  under  Sections  3004  and 
3005. 

This  ICR  provides  a  comprehensive 
discussion  of  the  requirements  for 
owner/operators  of  TSDFs  submitting 
applications  for  a  Part  B  permit  or 
permit  modification.  The  information 
collections  contained  in  this  ICR  are 
divided  into  three  sections: 
demonstrations  and  exemptions  from 
requirements  (40  CFR  part  264), 
contents  of  the  Part  B  application  (40 
CFR  part  270),  and  permit  modifications 
and  special  permits  (40  CFR  part  270). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Burden  Statement: 

The  estimated  average  burden  for 
renewing  the  existing  Part  B  ICR  is  as 
follows: 

Demonstrations  and  Exemptions  From 

Requirements 

Releases  from  regulated  Units — 1.62 

hours 
Demonstrations  and  Exemptions  from 

Requirements — 9.67  hours 

Contents  of  the  Part  B  Application 
Legal  Review— 100.00  hours 


General  Information — 0.00  hours 
Permit  Application — 2.93  hours 
General  Requirements — 0.09  hours 
General  Facility  Standards— 356.25 

hours 
Financial  Assurance — 19.35  hours 
Other  Part  B  Requirements— 12.00  hours 
Ground  Water  Protection— 166.94  hours 
Solid  Waste  Management  Units— 10.81 

hours 
Specific  Part  B  Information 

Requirements — 1,143.70  hours 
Schedules  of  Compliance — 0.65  hours 

Permit  Modifications  and  Special 
Permits 

Permit  Modifications — 47.35  hours 
Expiration  and  Continuation  of 

Permits — 112.75  hours 
Special  Forms  of  Permits— 59.54  hours 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dateci;  September  26.  2002. 
Robert  Springer, 
Director.  Office  of  Solid  Waste. 
[PR  Doc.  02-25420  Filed  10-4-02;  8:45  am] 
BILUNG  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[IL  215-1;  FRL-7391-9] 

Notice  of  Final  Determination  for  the 
Carlton  LLC,  North  Shore  Power  Plant, 
City  of  Zion,  l^ke  County,  IL 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  action. 


SUMMARY:  This  notice  announces  that  on 
February  28,  2001,  the  Environmental 
Appeals  Board  (EAB)  of  the  EPA 
dismissed  a  petition  for  review  of  a 
permit  issued  for  the  Carlton,  Inc.  North 
Shore  Power  Plant  (Carlton)  by  the 
Illinois  Environmental  Protection 
Agency  (Illinois  EPA)  pursuant  to  the 
regulations  under  Illinois'  minor  New- 


Source  Review  (NSR)  program.  The  EAB 
dismissed  the  petition  for  lack  of 
jurisdiction  to  review  the  permit. 
DATES:  The  effective  date  for  the  EAB's 
decision  is  Februar>-  28,  2001.  ludicial 
review  of  this  permit  decision,  to  the 
extent  it  is  available  pursuant  to  section 
307(b)(1)  of  the  Clean  Air  .\c{.  may  be 
sought  by  filing  a  petition  for  review  in 
the  United  States  Court  of  Appeals  for 
the  Seventh  Circuit  within  60  days  of 
October  7.  2002. 

ADDRESSES:  The  documents  relevant  to 
the  above  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  followin    address; 
Environmental  Protc  tion  Agency. 
Region  5.  77  West  Jackson  Boulevard 
(AR-IS)).  Chicago.  Illinois  60604.  To 
arrange  viewing  of  these  documents, 
call  Jorge  Acevedo  at  (312)  886-2263. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Acevedo,  Environmental 
Protection  Agency,  Region  5,  77  W. 
Jackson  Boulevard  (AR-18J).  Chicago. 
Illinois  60604.  Anyone  who  wishes  to 
review  the  EAB  decision  can  obtain  it  at 
http://vi-\\'H-. epa.gov/eab/diskl  1  / 
carlton.pdf. 

SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  is  organized 
as  follows: 

A.  What  Action  is  EPA  Taking? 

B.  What  is  the  Backgroun(i  Information' 

C.  What  did  EP.\  Determine' 

A.  What  Action  Is  EPA  Taking? 

We  are  notifv'ing  the  public  of  a  final 
decision  by  EPA's  EAB  on  a  permit 
issued  by  Illinois  EPA  pursuant  to 
Illinois'  minor  NSR  program. 

B.  What  Is  the  Background 
Information? 

On  November  10.  2000.  Illinois  EPA 
issued  a  construction  permit  99120057 
to  Carlton  for  the  construction  of  either 
three  General  Electric  (GE)  frame  7FA 
simple  cvcle  turbines  with  a  nominal 
capacity  of  187  megawatts  each,  or  six 
GE  Frame  7EA  simple  cycle  turbines 
with  a  nominal  capacity  of  98.2 
megawatts  each.  The  proposed  turbines 
would  fire  only  natural  gas  and  would 
be  required  to  use  dry  low  oxides  of 
nitrogen  combusters.  On  December  1 1 . 
2000.  Verena  Owen  and  the  Lake 
Countv  Conservation  Alliance  (LCCA) 
filed  a  petition  for  review  stating  that 
the  proposed  facility  was  not  a  minor 
source,  but  in  fact  a  major  source  of 
Carbon  Monoxide,  Nitrogen  Oxides. 
Volatile  Organic  Materials,  and 
Hazardous  Air  Pollutants  and  should  be 
subject  to  the  appropriate  regulations. 
Illinois  EPA  filed  a  motion  to  dismiss 
the  petition  on  January  5.  2001.  in 
which  it  argued  that  the  EAB  lacked 
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jurisdiction  to  review  Illinois  EPA's 
permit  decision  because  the  permit 
issued  to  Carlton  was  issued  under 
Illinois  EPA's  minor  NSR  program, 
rather  than  the  Federal  PSD  program. 
On  Ianuar>'  22.  2001 .  the  EAB  issued  an 
order  requesting  EP.-\'s  Office  of  General 
Counsel  (OGC)  prepare  an  amicus  brief 
on  the  issue  of  whether  the  EAB  has 
jurisdiction  over  this  matter  OGC 
subsequently  filed  an  amicus  brief 
advancing  the  view  that  the  EAB  is 
without  jurisdiction  in  this  case. 

C.  What  Did  the  EAB  Determine? 

On  February  28.  2001.  the  EAB 
denied  the  petition  for  review  based  on 
the  grounds  of  lack  of  jurisdiction.  The 
EAB  stated  that  their  jurisdiction  is 
limited  to  permits  issued  under  federal 
regulations  and  it  does  not  extend  to 
appeals  of  state-issued  minor  NSR 
permits  in  approved  States. 

Dated:  September  24.  2002. 
Bharat  Mathur. 

Actiriii  flf^a; ona/  Administrator.  Region  5. 
(FR  Doi    02-2S421  Filed  10-^-02;  8:45  ami 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7390-9] 

Environmental  Laboratory  Advisory 
Board  (ELAB)  Meeting  Date,  and 
Agenda 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agencv's  Environmental  Laboratory 
Advisory  Board  (ELAB)  will  hold  an 
Open  Forum  on  Tuesday.  November  19. 
2002  at  5-6  p.m  MST  and  an  Open 
Meeting  on  Thursday.  November  21. 
2002  at  9  a.m.-12  p.m  MST  at  the  La 
Fonda  Hotel.  100  E.  San  Francisco 
Street.  Santa  Fe.  New  Mexico.  The 
ELAB  meetings  will  be  held  in 
conjunction  with  the  NEL.\C  Eighth 
Interim  Meeting  occurring  in  the  same 
location  the  week  of  November  17. 
Members  of  the  public  are  invited  to 
attend  both  ELAB  events.  Items  to  be 
discussed  include:  (1)  An  update  on 
implementation  of  the  National 
Environmental  Laboratory  Accreditation 
Conference  (NEL^-\C)  restructuring,  (2) 
discussion  of  future  ELAB 
recommendations  to  EPA.  and  (3)  the 
hearing  of  public  comments  and  views 
on  the  environmental  laboratory 
accreditation.  EL.\B  is  soliciting  input 
from  the  public  on  these  and  r)ther 
issues  related  to  the  National 


Environmental  Laboraton'  Accreditation 
Program  (NELAP)  and  the  NELAC 
standards.  Written  comments  on  NEL^P 
laboratorv  accreditation  and  the  NELAC 
standards  are  encouraged  and  should  be 
sent  to  Mr  Edward  Kantor.  DFO.  U.S. 
EPA.  P.O.  Box  93478.  Las  Vegas  NV 
89193.  or  faxed  to  (702)  798-2261.  or  e- 
mailed  to  kantor. edward&ppa. gov.  or 
can  be  presented  in  person  at  the  Open 
Forum.  November  19.  2002.  Members  of 
the  public  are  invited  to  raise  issues  or 
to  make  comments  at  the  Open  Forum, 
and  time  permitting,  will  be  allowed  to 
comment  on  discussions  ensued  from 
the  ELAB  Open  Meeting. 

Uated:  September  30,  2002. 
|ohn  G.  Lyon, 

Director.  Environmental  Sciences  Division. 
\ational  Environmental  Research  Laboratory 
IPR  Dor  02-2=14  IH  Filed  10-4-02:8:45  ami 

BILLING  CODE  e56O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7391-2] 

Ross  Metals,  Inc.,  Superfund  Site, 
Notice  of  Proposed  De  Minimis 
Settlement 

AGENCY:  Environmental  Protection 

.■\gency. 

ACTION:  Notice  of  proposed  de  minimis 

settlement. 


summary:  Under  section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA).  the  L'.S.  Environmental 
Protection  Agency  (EPA)  has  offered  a 
de  minimis  settlement  at  the  Ross 
Metals.  Inc..  Superfund  Site  (Site) 
located  in  Rossville.  Tennessee,  under 
an  Administrative  Order  on  Consent 
(AOC)  to  settle  claims  for  past  and 
future  response  costs  at  the  Site. 
Twentv-nine  (29)  parties  have  returned 
signature  pages  accepting  EPA's 
settlement  offer.  For  thirty  (30)  days 
following  the  publication  of  this  notice. 
EPA  will  receive  written  comments 
relating  to  the  settlement.  EPA  may 
withdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.S.  Environmental  Protection 
Agency — Region  4,  CERCLA  Program 
Services  Branch.  Waste  Management 
Division.  61  Forsvth  Street,  SW.. 
Atlanta.  Georgia  30303.  (404)  562-8887. 
Written  comments  may  be  submitted 
to  Mr.  Ray  Strickland  at  the  above 


address  within  30  days  of  the  date  of 
publication. 

Dated:  September  2H.  2002. 
Anita  L.  Davis. 

.^l  (;7ig  Chief.  CERCLA  Program  Sen-Ices 
Branch.  Waste  Management  Division 
IPR  Dor  02-2541'i  Filed  10-4-02:  8:45  am) 
BILUNG  CODE  6560-5&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7391-1] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Colorado 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  State  of  Colorado  has 
revised  its  Public  Water  System 
Supervision  (PWSS)  primacy  program 
by  adopting  regulations  for  the 
Consumer  Confidence  Report  Rule. 
Having  determined  that  these  revisions 
meet  all  pertinent  requirements  in  the 
Safe  Drinking  Water  Act,  and  EPA's 
implementing  regulations,  the  EPA 
approves  them. 

Today's  approval  action  does  not 
e.xtend  to  public  water  systems  in 
Indian  Country.  Please  see 
Supplementary  Information,  Item  B. 
DATES:  Any  member  of  the  public  is 
invited  to  submit  written  comments 
and/or  request  a  public  hearing  on  this 
determination  by  November  6.  2002. 
Please  see  Supplementary  Information. 
Item  C,  for  information  on  submitting 
comments  and  requesting  a  hearing.  If 
no  hearing  is  requested  or  granted,  then 
this  action  shall  become  effective 
November  6.  2002.  If  a  public  hearing  is 
requested  and  granted,  then  this 
determination  shall  not  become 
effective  until  such  time  following  the 
hearing  as  the  Regional  Administrator 
issues  an  order  affirming  or  rescinding 
this  action. 

ADDRESSES:  Written  comments  and 
requests  for  a  public  hearing  should  be 
addressed  to:  Robert  E.  Roberts. 
Regional  Administrator,  c/o  Qian  Zhang 
(8P-W-MS).  U.S.  EPA,  Region  8.  999 
18th  Street.  Suite  300.  Denver.  CO 
80202-2466. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  at  the  following  locations:  (1) 
U.S.  EPA.  Region  8,  Municipal  Systems 
Unit,  999  18th  Street  (4th  Floor), 
Denver,  CO  80202-2466;  (2)  Colorado 
Department  of  Public  Health  and 
Environment  (CDPHE),  Drinking  Water 
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Section,  4300  Cherry  Greek  Drive  South, 

Denver,  CO. 

for  further  information  contact: 

Qian  Zhang,  Municipal  Systems  Unit. 
EPA,  Region  8  (8P-W-MS),  999  18th 
Street,  Suite  300,  Denver,  CO  80202- 
2466,  303-312-6267. 

supplementary  information:  EPA 

approved  Colorado's  application  for 
assuming  primary  enforcement 
authority  for  the  PWSS  program, 
pursuant  to  section  1413  of  the  Safe 
Drinking  Water  Act  (SDWA),  42  U.S.C. 
300g-2.  and  40  CFR  part  142  {see  48  FR 
55173).  CDPHE  administers  Colorado's 
PWSS  program.  The  State  of  Colorado 
has  revised  its  Public  Water  System 
Supervision  (PWSS)  primacy  program 
by  adopting  regulations  for  the 
Consumer  Confidence  Report  Rule  that 
correspond  to  regulations  for  40  CFR 
part  141,  subpart  O. 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  with  primary  PWSS 
enforcement  authority  must  comply 
with  the  requirements  of  40  CFR  part 
142  for  maintaining  primacy.  They  must 
adopt  regulations  that  are  at  least  as 
stringent  as  the  National  Primary 
Drinking  Water  Regulations  (NPDWRs) 
at  40  CFR  part  141.  (40  CFR  142.10(a)). 
Changes  to  state  programs  may  be 
necessary  as  federal  primacy 
requirements  change,  as  states  must 
adopt  all  new  and  revised  NPDWRs  in 
order  to  retain  primacy.  (40  CFR 
142.12(a)}. 

B.  How  Does  Today's  Action  Afifect 
Indian  Country  (18  U.S.C.  1151)  in 
Colorado? 

Colorado  is  not  authorized  to  carry 
out  its  Public  Water  System  Supervision 
program  in  Indian  country.  This 
includes,  but  is  not  limited  to,  lands 
vkrithin  the  exterior  boundaries  of  the 
following  Indian  reservations  located 
vkfithin  the  State  of  Colorado: 

a.  Southern  Ute  Indian  Reservation: 

b.  Ute  Mountain  Ute  Indian  Reservation; 
and  any  other  lands  which  are  Indian 
country  as  defined  in  18  U.S.C.  1151. 

C.  Requesting  a  Hearing  and  Submitting 
Written  Comments. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 


the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  the  responsible  official  of 
the  organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Colorado.  A 
notice  will  also  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Colorado.  The  hearing  notice 
will  include  a  statement  of  purpose, 
information  regarding  time  and  location, 
and  the  address  and  telephone  number 
where  interested  persons  may  obtain 
further  information.  A  final 
determination  will  be  made  upon 
review  of  the  hearing  record. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  notice,  a  public  hearing  will  be 
held. 

Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  this 
determination. 

Dated:  September  26.  2002. 
Rol>ert  E.  Roberts. 

Regional  Administrator.  Region  8. 

(FR  Doc.  02-25417  Filed  lO-^i-02:  8:45  ami 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7385-2] 

Program  Requirement  Revisions 
related  to  the  Public  Water  System 
Supervision  Program  for  the  States  of 
Vermont,  Connecticut,  and  New 
Hampshire,  and  the  Commonwealth  of 
Massachusetts 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  States  of  Vermont.  Connecticut  and 
New  Hampshire,  and  the 
Commonwealth  of  Massachusetts,  are  in 
the  process  of  revising  their  approved 
Public  Water  System  Supervision 
Programs  to  meet  the  requirements  of 
the  Safe  Drinking  Water  Act  (SDWA). 

EPA  has  determined  that  the  Revised 
Public  Water  System  Definition  for  the 
State  of  Vermont,  as  authorized  under 
the  Safe  Drinking  Water  Act 
Amendments  of  1996  and  final  rule 
provided  on  April  28.  1998  (63  FR 
23362),  and  the  Public  Notification  Rule 


that  corresponds  to  40  CFR  part  141, 
subpart  Q.  are  no  less  stringent  than  the 
corresponding  revised  federal 
definitions.  Therefore.  EPA  intends  to 
approve  these  Public  Water  Svstem 
Super\ision  Program  requirements  for 
Vermont. 

The  State  of  Connecticut  has  adopted 
drinking  water  regulations  establishing 
Administrative  Penaltv  Authorit\  that 
applies  to  its  Drinking  Water  Program. 
The  State  submitted  documentation, 
along  with  certification  from  its  State 
Attorney  General's  office.  indi(  aling 
that  the  Administrative  Penalty 
Authoritv  currenth  in  effect  meets  the 
minimum  requirements  set  forth  in  the 
1996  SDWA  Amendments.  EP.A  has 
determined  that  the  .administrative 
Penalty  Authority  currently  in  effect  in 
Connecticut  is  no  '  -ss  stringent  than 
corresponding  fe       al  requirements,  as 
authorized  und      .he  Safe  Drinking 
Water  Act  Ame:   iments  of  1996  and 
final  rule  provided  on  .^pril  28.  1998 
(63  FR  23362).  Therefore.  EPA  intends 
to  approve  the  Administrative  Penalty 
Authoritv  requirements  for  Connecticut. 
The  Commonwealth  of  Massachusetts 
has  revised  its  Public  Water  System 
Supervision  (PW'SS)  primacy  program 
bv  adopting  regu'ations  for  the  Public 
Notification  Rul  •  that  correspond  to  40 
CFR  part  141.  subpart  Q.  After  review  of 
the  submitted  documentation.  EPA  has 
determined  that  Massachusetts'  Public 
Notification  Rule  is  no  less  stringent 
than  the  corresponding  federal 
regulation.  Therefore.  EPA  intends  to 
approve  this  Public  Water  System 
Super\'ision  Program  requirement  for 
Massachusetts. 

The  State  of  New  Hampshire  has 
adopted  drinking  water  regulations  for 
Svnthetic  Organic  Chemicals  and 
Inorganic  Chemicals  (also  known  as 
Phase  II.  Phase  IIB.  and  Phase  \' 
Drinking  Water  Regulations) 
promulgated  bv  EPA  on  lanuarv  30. 
1991  (56  FR  3526).  Julv  1.  1991  (56  FR 
30266) and  July  17. 1992 (57  FR  31776) 
respectively.  After  additional  review  of 
the  submitted  documentation.  EPA  has 
determined  that  the  state  program 
revisions  for  its  Phase  II.  Phase  IIB.  and 
Phase  V  Drinking  Water  Regulations  are 
no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore.  EPA 
intends  to  approve  these  Public  Wafer 
System  Supervision  Program 
requirements  for  New  Hampshire. 
DATES:  All  interested  parties  may 
request  a  public  hearing  for  any  of  the 
above  EPA  determinations.  A  request  for 
a  pubhc  hearing  must  be  submitted 
within  thirty  (30)  days  of  this  Federal 
Register  publication  date  to  the 
Regional  Administrator  at  the  address 


62470 


Federal  Register  /  Vol.  67.  No.  194 /Monday.  October  7,  2002 /Notices 


shown  below  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  hv  this  date,  a  public  hearing 
will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received,  and  the  Regional 
Administrator  does  not  elect  to  hold  a 
hearing  on  his/her  own  motion,  this 
determination  shall  become  final  and 
effective  .30  days  after  the  publication  of 
this  Federal  Register  Notice  Any 
request  for  a  public  hearing  shall 
include  the  following  information:  (1) 
The  name,  address,  and  telephone 
niunber  of  the  individual  organization, 
or  other  entity  requesting  a  hearing;  (2) 
a  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination;  (3) 
information  that  the  requesting  person 
intends  to  submit  at  such  hearing;  and 
(4)  the  signature  of  the  individual 
making  the  request,  or  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity 

ADDRESSES:  .\11  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:30 
a.m.  and  4  00  p  m..  Monday  tfuough 
Friday,  at  the  folhjwing  office(sl:  U.S. 
Environmental  Protection  Agency. 
Office  of  Ecosystem  Protection.  One 
Congress  Street.  11th  floor.  Boston.  MA 
02114. 

For  documents  specific  to  that  State/ 
Commonwealth: 

Massachusetts  Department  of 
Environmental  Protection.  Drinking 
Water  Program.  One  Winter  Street, 
Boston.  NIA  02108. 

Connecticut  Department  of  Public 
Health.  Drinking  Water  Division.  450 
Capitol  Avenue.  PO  Box  340308—51 
WAT.  Hartford.  CT  06134-0308. 

Vermont  Department  of 
Environmental  Conservation.  Water 
Supplv  Division.  103  South  Main  Street. 
Waterbury.  VT  05671-0405. 

New  Hampshire  Department  of 
Environmental  Services.  Water  Supply 
Engineering  Bureau.  P.O.  Box  95.  6 
Hazen  Drive.  Concord.  NH  03302-0095. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  McCinnagle,  Office  of  Et;osvstem 
Protection  itelephone  617-918-1608). 

Authority:  Sections  1401  and  1413  (42 
U.S.C.  300g-2)  of  the  Safe  Drinicing  Water 
.\ct.  as  amended  (1996).  and  40  CFR  142,10 
of  the  National  Primary  Drinking  Water 
Regulations. 


UdtHii   Sf'ptcmber  26.  2002. 
Robert  W.  Varney. 

Ri'^icnal  Administrator.  EPA — S'ew  England 
IKK  DiK    ()l!-J.-)4:!fi  Kil.-d  10-4-02;  8  4.5  Hml 
BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WT  Docket  No.  02-276;  FCC  02-248] 

Commission  Seeks  Comment  on 
Disposition  of  Down  Payments  and 
Pending  Applications  for  Licenses 
Won  During  Auction  No.  35 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  seeks 
comment  on  whether  the  Commission 
should  take  further  action  with  regard  to 
the  pending  applications  for  licenses 
won  during  Auction  No.  35,  which 
would  consist  of  one  of  two  scenarios 
described  in  the  document.  Under  these 
scenarios,  the  Commission  would 
refund  certain  amounts  on  deposit  with 
the  Commission  for  licenses  subject  to 
pending  litigation  or  regulatory 
proceedings,  and  allow  individual 
applicants  to  request  voluntary 
dismissal  of  their  license  applications, 
with  prejudice,  for  scjme  or  all  of  the 
licenses  subject  to  pending  litigation  or 
regulatory  proceedings. 
DATES:  Comments  are  due  on  or  before 
October  11.  2002.  and  reply  comments 
are  due  on  or  before  October  21.  2002. 
ADDRESSES:  Office  of  the  Secretary. 
Federal  ("ommunications  (]ommission. 
445  12th  Street.  SW..  TW-A325. 
Washington.  DC  20554  or  hand  carry 
comments  to  236  Massachusetts 
Avenue,  NE..  Suite  110.  Washington.  DC 
20002  The  filing  hours  at  this  location 
are  8am  to  7  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Delacourt  at  (202)  418-0639. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
suminar\  of  the  Auction  .Vo.  :i5  Pending 
License  Applications  Public  Notice 
released  September  12,  2002  The 
complete  text  of  the  Auction  \'o.  35 
Pending  License  Applications  Public 
.\otice.  including  the  statement,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center.  Portals  11.  445  12th  Street.  SW.. 
Room  CY-A257.  Washington.  DC. 
20554.  The  Auction  \o    iS  Pending 
License  Applications  Public  Notice  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 


12th  Street.  SW..  Room  CY-B402. 
Washington.  DC,  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

Background 

1.  On  March  26.  2002.  the 

Commission  granted  partial  refunds  of 
the  down  payments  made  by  certain 
winning  bidders  in  Auction  No.  35 
Partial  Refund  Order.  17  FCC  Red  6283 
(not  published  in  the  Federal  Register). 
These  winning  bidders  had  made  down 
payments  and  filed  long-form 
applications  for  spectrum  associated 
with  licenses  that  had  previously  been 
issued  to  NextWave  Personal 
Communications  Inc.,  NextWave  Power 
Partners  Inc.  (collectively  "NextWave") 
and  Urban  Comm-North  Carolina,  Inc. 
("Urban  Comm").  This  spectrum,  as 
well  as  Auction  No.  35,  continues  to  be 
the  subject  of  extensive  litigation  and 
pending  regulatory  proceedings.  Key 
issues  over  the  effectiveness  of  the 
Commission's  automatic  cancellation 
rules  with  respect  to  NextWave's 
licenses  are  scheduled  for  oral  argument 
before  the  Supreme  Court  on  October  8, 
2002. 

2.  Pursuant  to  the  Partial  Refund 
Order,  the  Commission  has  already 
refunded  approximately  $2.8  billion  to 
the  Auction  No.  35  winning  bidders 
who  have  not  yet  received  their 
licenses,  but  it  retained  an  amount  equal 
to  three  percent  of  the  net  winning  bids 
for  these  licenses  and  maintained  the 
pending  status  of  the  applications  for 
these  licenses.  The  total  amount  still  on 
deposit  with  the  Commission  is 
5489,548,061.  The  total  amount  of  these 
Auction  No.  35  winners'  obligations, 
including  the  refunded  down  payments, 
to  the  government  for  the  former 
NextWave  and  Urban  Comm  licenses 
won  at  the  auction  is  $16,318,268,700. 
The  Commission  has  already  received 
S504.419.150  in  final  payments  for  other 
licenses  won  and  granted  based  on 
Auction  No.  35. 

3.  As  noted  in  the  Partial  Refund 
Order,  the  Commission  was  sympathetic 
to  the  needs  of  the  auction  winners, 
many  of  whom  are  small  businesses,  to 
have  access  to  their  funds  to  continue  to 
(jperate  their  businesses.  At  the  same 
time,  the  Commission  held  that  it  must 
protect  the  integrity  of  Auction  No.  35 
in  the  event  the  Commission  is 
ultimately  successful  in  its  litigation.  It 
therefore  struck  a  balance  between  the 
hardship  that  would  be  imposed  by 
continuing  to  retain  the  entirety  of  tlie 
down  payments  and  the  need  to  protect 
the  integrity  of  the  auction. 
.Accordingly,  it  refunded  to  the  payors 
of  record  a  substantial  portion  of  the 
monies  on  deposit. 
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4.  However,  the  Commission's  Partial 
Refund  Order  also  foimd,  inter  alia,  that 
the  continued  litigation  associated  with 
particular  licenses  did  not  relieve  the 
winning  bidders  of  the  obligation  to  pay 
their  full  bid  amoimts  for  licenses  won 
in  Auction  No.  35.  In  this  regard,  the 
Commission  disposed  of  matters  raised 
by  Verizon  in  a  letter  to  the 
Commission's  Deputy  General  Counsel 
in  which  Verizon  argued  that  it  no 
longer  had  an  obligation  to  pay  the 
amount  it  bid  in  Auction  No.  35  based 
on  the  theory  that  spectrum  auctions 
create  contractual  relationships  between 
the  Commission  and  winning  bidders, 
and  that  the  Commission's  failure  to 
make  timely  delivery  of  the  licenses 
rendered  the  contract  void.  No  other 
Auction  No.  35  applicant  advanced  this 
contract  theory.  In  response  to  Verizon's 
letter,  the  Partial  Refund  Order  stated 
that  auctions  are  a  regulatory 
mechanism  for  distributing  licenses  and 
that  the  relationship  between  the 
Commission  and  winning  bidders  of 
spectrum  licenses  is  governed  by  the 
Communications  Act,  the  Commission's 
competitive  bidding  regulations,  and 
Public  Notices  setting  forth  specific 
conditions  on  particular  auctions.  Those 
conditions,  the  Commission  stated, 
included  the  auction's  contingency  on 
the  "final"  outcome  of  the  Next  Wave 
litigation.  Therefore,  the  Commission 
held  that  the  fact  that  spectrum 
associated  with  the  former  NextWave 
licenses  was  not  yet  available  for  use  by 
the  Auction  No.  35  winning  bidders  did 
not  require  the  Commission  to  relieve 
Verizon  of  its  bid  obligations. 

5.  Verizon  challenged  the 
Commission's  Partial  Refund  Order  in 
two  courts.  In  the  D.C.  Circuit,  in  case 
No.  02-1110,  Verizon  seeks  a  ruling  that 
the  delay  in  licensing  caused  by  the 
NextWave  litigation  entitles  Verizon  to 
declare  its  auction  obligations  void.  In 
the  Coiul  of  Federal  Claims,  in  case  No. 
02-280C,  Verizon  seeks  a  declaration 
nullifying  Auction  No.  35  as  well  as 
consequential  damages.  We  stand  by  our 
legal  conclusions  in  the  Partial  Refund 
Order,  and  do  not  through  the  Auction 
No.  35  Pending  License  Applications 
Public  Notice  suggest  any  support  for 
Verizon's  legal  argument. 

Discussion 

6.  Since  the  Commission  issued  its 
Partial  Refund  Order  several  months 
ago,  the  state  of  the  capital  markets  for 
entities,  including  the  applicants, 
engaged  in  the  provision  of  wireless 
telecommunications  services,  as  well  as 
other  telecommimications  services,  has 
continued  to  decline  rapidly. 
Specifically,  since  March,  the 
Commission  has  received  submissions 


asserting  that  unique  and  troubling 
financial  circumstances  have  led  to 
difficulties  in  accessing  capital  and 
other  problems  for  companies  of  all 
sizes,  which  in  turn  has  affected  the 
customers  they  serve.  For  instance, 
these  commenters  suggest  that  the 
impact  of  continuing  contingent 
liabilities  on  credit  ratings  in  the  midst 
of  a  severe  downturn  in  capital  markets 
could  potentially  frustrate  other  policy 
objectives  as  well  as  quality  of  ser\'ice. 
Moreover,  as  we  have  seen  in  the  past, 
market  downturns  affect  the  value  of 
spectrum  licenses  won  at  auction  and 
licensees'  (or  applicants')  ability  to  meet 
auction  payment  obligations.  At  the 
same  time,  the  Commission  remains 
concerned  about  protecting  the  integrity 
of  its  spectrum  auction  program. 
Concerns  about  the  state  of  the  capital 
markets  must  be  balanced  against  this 
important  public  interest  consideration. 

7.  Taking  official  notice  of  the  status 
of  the  capital  markets  and  other 
economic  events,  the  Commission,  on 
its  own  motion,  seeks  comment  on  these 
observations  and  whether  it  should  take 
further  action  with  regard  to  the 
pending  applications  for  licenses  won 
during  Auction  No.  35  for  spectrum 
formerly  licensed  to  NextWave  and 
Urban  Comm. 

3.  Specifically,  the  Commission  seeks 
comment  on  whether  it  should  consider 
further,  inter  alia,  the  following 
scenarios: 

(i)  Full  Refund  and  Option  to  Dismiss 
All  Pending  Applications.  Upon  request, 
the  Commission  would  refund  to  the 
payor  of  record  the  full  amount  of 
monies  on  deposit  with  the  Commission 
for  the  licenses  subject  to  the  NextWave 
litigation  and  Urban  Comm  proceedings. 
The  Conmiission  would  also  provide  a 
period  of  time  for  individual  applicants 
to  request  voluntary  dismissal  of  all  of 
their  applications,  with  prejudice. 

Under  this  scenario,  applicants 
obtaining  a  full  refund  and  choosing  to 
dismiss  their  applications  would  lose  all 
claims  to  the  affected  Auction  No.  35 
licenses.  Should  the  Commission 
prevail  in  the  litigation,  new  initial 
licenses  for  the  spectrum  would  be 
assigned  by  auction  at  a  future  date.  In 
addition,  the  Commission  would  waive, 
in  whole  or  part,  its  default  rules  for 
these  licenses  and.  subject  to 
coordination  with  the  Department  of 
Justice  pursuant  to  applicable  federal 
claims  collection  standards,  forgive  the 
debt  incurred  on  them  at  Auction  No. 
35.  The  Commission  seeks  comment  on 
whether  it  would  be  advisable  to  waive 
the  default  rules,  or  to  extend  debt 
forgiveness,  in  whole  or  in  part,  to  a 
bidder  opting  for  dismissal  of  its 
application(s).  In  addition,  we  seek 


comment  on  whether  a  bidder  receiving 
a  waiver  or  debt  forgiveness  should  be 
barred  from  participating  in  the 
reauction  of  the  licenses  or  otherwise 
obtaining  such  licenses  for  a  period  of 
time.  Finally,  the  Commission  seeks 
comment  on  whether  applicants  that 
would  like  to  keep  their  applications 
pending  should  reaffirm  their 
commitment  to  their  Auction  No.  35 
obligations  or  just  remain  silent. 

(ii)  Selective  Opt-Out  for  Pending 
Applications.  The  Commission  would 
grant  individual  applicant  requests  for 
voluntary  dismissal  of  their 
applications,  with  prejudice,  for  certain 
licenses  and  not  others. 

Under  this  scenario,  the  Commission 
would  provide  applicants  the 
opportunity  to  pick  and  choose  licenses 
for  which  to  keep  the  applications 
pending  and  which  to  dismiss.  The 
Commission  seeks  comment  on  whether 
all  of  the  down  payments  should  be 
refunded  or  only  down  payments 
associated  with  the  dismissed  licenses. 
As  with  the  first  scenario,  applicants 
choosing  to  dismiss  their  applications 
would  lose  all  claims  to  the  affected 
licenses.  Should  the  Commission 
prevail  in  the  litigation,  new  initial 
licenses  for  the  spectrum  would  be 
assigned  bv  auction  at  a  future  date.  In 
addition,  the  Commission  would,  in 
whole  or  part,  waive  its  default  rules  for 
dismissed  license  applications  and, 
subject  to  coordination  with  the 
Department  of  Justice  pursuant  to 
applicable  federal  claims  collection 
standards,  forgive  the  debt  on  them 
incurred  at  Auction  No.  35.  Again,  the 
Commission  seeks  comment  on  whether 
a  bidder  opting  for  dismissal  of  its 
application(s)  and  receiving  a  full  or 
partial  waiver  of  the  default  payment 
rules  should  be  barred  from 
participating  in  the  reauction  of  the 
licenses  or  otherwise  obtaining  such 
licenses  for  a  period  of  time. 

9.  Although  the  oral  argument  in  the 
Supreme  Court  case  is  fast  approaching 
and  the  Commission  has  the  utmost 
confidence  in  the  merits  of  its  case,  the 
Commission  and  winning  bidders  in 
Auction  No.  35  still  face  the  possibility 
of  prolonged  litigation  over  such 
licenses  during  uncertain  and  trying 
economic  conditions.  The  Commission 
also  recognizes  that  should  the  Supreme 
Court  rule  in  the  government's  favor, 
there  mav  nevertheless  be  unresolved 
issues  over  the  licenses,  that  would 
prolong  the  litigation.  Depending  on  the 
length  of  the  delay,  capital  market 
conditions  may  continue  to  change, 
increasing  the  possibility  that  winning 
bidders  in  Auction  35  will  be  in  a 
significantly  different  position  that  at 
the  time  of  the  auction.  Accordingly,  the 
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Commission  seek.s  comment  on  the 
scenarios  discussed  based  on  the 
changed  circumstances  since  issuance 
of  its  Partial  Refund  Order  The 
Commission  also  seeks  comment  on 
whether  granting  relief  under  any  of  the 
options  discussed  herein  would 
promote  or  disserve  the  public  interest 
objectives  outlined  in  section  3n9(j)  of 
the  Communications  .^ct.  including; 
"promoting  economic  oppnrtunitv  and 
competition"  and  ensuring  "efficient 
and  intensive  use  of  the  electromagnetic 
spectrum  " 

Procedural  Matters 

10.  Pursuant  to  47  CFR  1  1200(a).  the 
Commission  may  adopt  modified  ex 
parte  procedures  in  particular 
proceedings  if  the  public  interest  so 
requires.  Accordingly,  issues  related  to 
the  .-\urf;on  \o  35  Pending  License 
Applications  Public  \otice  will  be 
governed  bv  "permit-but-disclose "  ex 
parte  procedures  that  are  applicable  to 
non-restricted  proceedings  under  47 
CFR  1  1206  Designating  this  matter  as 
"permit  but  disclose"  will  provide  an 
opportunity  for  all  interested  parties  to 
comment  on  the  policy  questions 
concerning  the  treatment  of  the  funds 
on  deposit  .\11  other  matters  concerning 
Auction  .\'o.  35  applications  that  are  the 
subject  of  NextVVave's  Petition  to  Defer 
and  other  petitions  to  deny  remain 
restricted,  pending  further  action  by 
Public  Notice. 

11   Pursuant  to  ^^141.5  and  1  419  of 
the  Commission's  rules.  47  C'FR  1415. 
1.419.  interested  parties  may  file 
comments  on  or  before  October  1 1. 
2002,  and  replv  comments  on  or  before 
October  21,  2002  (Comments  may  be 
filed  using  the  Commissions  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedmgs.  63  FR  24121  (Mav  1,  1998) 

12.  Comments  filed  through  the  EC^FS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  <http:/'\uvn-  fcc.gov/e-file/ 
ecfs  html>.  Generally,  onlv  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  U.S.  Postal  Service  mailing 
address,  and  the  applicable  (ioc:ket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs&fcc.gov. 
and  should  include  the  following  words 
in  the  bodv  of  the  message,  "get  form 
<vour  e-mail  address>."  A  sample  torm 
and  directions  will  be  sent  in  reply 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  f)f  each 
filing.  Filings  can  be  sent  by  hand  or 


messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  F'osfal  Service  mail 
(although  we  continue  to  experience 
delavs  in  receiving  U.S.  Postal  Service 
mail).  The  ('ommission"s  contractor, 
V'lstronix,  Inc..  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
23fi  Massachusetts  Avenue.  NE..  Suite 
110.  Washington.  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p  m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building, 
('ommercial  overnight  mail  (other  than 
US.  Postal  Service  Express  Mail  and 
Prioritv  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights.  MD 
20743.  US.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW..  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Marlene  H. 
Dortch,  Secretary.  Office  of  the 
Secretary,  Federal  Communications 
Commission. 

Feilt'r<il  CtimiiiuiuLations  Commission. 
Marlene  H.  Dortch, 
St^cretan' 

[FR  Dot    U2-2534H  Filed  10— »-H)2,  8:4.5  am) 
BILLING  CODE  6712-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act;  Meeting  Announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  10  a.m..  Wednesday. 
October  9,  2002. 

PLACE:  Board  Room,  Second  Floor. 
Federal  Housing  Finance  Board,  1777  F 
Street.  NW..  Washington.  DC  20006. 

STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTER  TO  BE  CONSIDERED: 

•  .\mendment  to  the  Federal  Home 
Loan  Bank  of  Seattle  Capital  Plan. 

•  Amendment  to  the  Federal  Home 
Loan  Bank  of  Indianapolis  Capital  Plan. 

•  Federal  Home  Loan  Bank  of  Dallas 
Reijiiest  for  an  additiimal  Elective 
Director  from  the  Slate  of  Texas. 

•  Public  Interest  Director — Board  of 
Directors  Office  of  Finance  (Tentative). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker.  Secretary  to  the  Board, 
(202)  408-2837. 

Klaine  I..  Baiter. 

Sfi  retar\  tu  the  Board. 

IFR  Dor.  02-2.5498  Filed  U)-2-02.  4;33  pm) 

BILLING  CODE  6725-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
21. 2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1 .  Jasper  Banking  Company  ESOP, 
and  fames  H.  Bryan,  Trustee,  both  of 
Jasper,  Georgia;  to  acquire  additional 
voting  shares  of  JBC  Bancshares,  Inc., 
Jasper,  Georgia,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Jasper  Banking  Company,  Jasper, 
Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Male  Family  Investments  II.  L.P., 
Augusta.  Kansas;  to  acquire  control  of 
Prairie  Capital,  Inc.,  Augusta,  Kansas, 
and  thereby  indirectly  acquire  voting 
shares  of  Prairie  State  Bank,  Augusta, 
Kansas. 

Board  of  Governors  ot  the  Federal  Reserve 
System.  October  1,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  at  the  Board. 
IFR  Doc.  02-25366  Filed  10-4-02;  8:45  am] 

BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
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assets  or  the  owmership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  31, 
2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  BNC  Bancorp,  Thomasville,  North 
Carolina;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  North 
Carolina,  Thomasville,  North  Carolina. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  The  Templar  Fund,  Inc.,  St.  Louis. 
Missouri;  to  acquire  between  36.77  and 
40.8  percent  of  the  voting  shares  of 
Truman  Bancorp,  Inc.,  St.  Louis, 
Missouri,  and  thereby  indirectly  acquire 
Truman  Bank,  St.  Louis,  Missouri. 

Board  of  Governors  of  the  Federa)  Reserve 
System.  October  1.  2002. 
Robert  deV.  Frierson, 
Deputv  Secretary  of  the  Board. 
IFR  Doc.  02-25365  Filed  10-4-02:  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

agency:  Federal  Trade  Commission 
(FTC). 


ACTION:  Notice. 


SUMIIdARY:  The  FTC  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  (PRA)  information 
collection  requirements  contained  in  its 
Automotive  Fuel  Ratings.  Certification 
and  Posting  Rule  ("Fuel  Rating  Rule"  or 
"Rule").  The  FTC  is  seeking  public 
comments  on  the  proposal  to  extend 
through  December  31,  2005  the  current 
PRA  clearance  for  information 
collection  requirements  contained  in  the 
regulations.  That  clearance  expires  on 
December  31,  2002. 
DATES:  Comments  must  be  filed  by 
November  6,  2002. 

ADDRESSES:  Send  written  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10202.  Washington,  DC  20503, 
ATTN.:  Desk  Officer  for  the  Federal 
Trade  commission  (comments  in 
electronic  form  should  be  sent  to 
oira_docket@omb.eop.gov).  and  to 
Secretary,  Federal  Trade  Commission. 
Room  H-159,  600  Pennsylvania  Ave.. 
NW.,  Washington,  DC  20580  (comments 
in  electronic  form  should  be  sent  to: 
FuelRating  PRA@ftc.gov)  as  prescribed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  sent  to  Neil 
Blickman,  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  commission, 
600  Pennsylvania  Ave,,  NW., 
Washington,  DC  20580,  (202)  326-3038. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from 
OMB  for  each  collection  of  information 
thev  conduct  or  sponsor.  On  July  24. 
2002,  the  FTC  sought  comment  on  the 
information  collection  requirements 
associated  with  the  Fuel  Rating  Rule.  16 
CFR  part  306  (OMB  Control  Number: 
3084-0068).  See  67  FR  48471.  No 
comments  were  received.  Pursuant  to 
the  OMB  regulations  that  implement  the 
PRA  (5  CFR  part  1320),  the  FTC  is 
providing  this  second  opportunity  for 
public  comment  while  seeking  OMB 
approval  to  extend  the  existing 
paperwork  clearance  for  the  Rule. 

If  a  comment  contains  nonpublic 
information,  it  must  be  filed  in  paper 
form,  and  the  first  page  of  the  document 
must  be  clearly  labeled  "confidential." 
Comments  that  do  not  contain  any 
nonpublic  information  may  instead  be 
field  in  electronic  form  (in  ASCII 
format,  WordPerfect,  or  Microsoft  Word) 
as  part  of  or  as  an  attachment  to  email 


messages  directed  to  the  following  email 
box:  Fuel  Rating  PRA^ ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  Section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice.  16  CCR  4.9(b)(6)(ii). 

The  Fuel  Rating  Rule  establishes  . 
standard  procedures  for  determining, 
certifying,  and  disclosing  the  octane 
rating  of  automotive  gasoline  and  the 
automotive  fuel  rating  of  alternative 
liquid  automotive  fuels,  as  required  by 
the  Petroleum  Marketing  Practices  Act. 
15  U.S.C.  2822(a)-(c).  The  Rule  also 
requires  refiners,  producers,  importers, 
distributors,  and  retailers  to  retain 
records  showing  how  the  ratings  were 
determined,  including  delivery  tickets 
or  letters  of  certification. 

Estimated  annual  hours  burden: 
42,000  total  burden  hours  (17,000 
recordkeeping  hours  +  25.000  disclosure 
hours). 

Recordkeeping:  Based  on  industry 
sources,  staff  estimates  that  200.000  fuel 
industry  members  each  incur  an  average 
annual  burden  of  approximately  five 
minutes  to  ensure  retention  of  relevant 
business  records  for  the  period  required 
by  the  Rule,  resulting  in  a  total  of  17,000 
hours,  rounded. 

Disclosure:  Staff  estimates  that 
affected  industry  members  incur  an 
average  burden  of  approximately  one 
hour  to  produce,  distribute,  and  post 
octane  rating  labels.  Because  the  labels 
are  durable,  only  about  one  of  every 
eight  industry  members  {i.e.. 
approximately  25,000  of  200.000 
members)  incur  this  burden  each  year, 
resulting  in  a  total  annual  burden  of 
25.000  hours. 

Estimated  annual  cost  burden: 
S739.000.  rounded  (S672.000  in  labor 
costs  and  S67.000  in  non-labor  costs) 

Labor  costs:  Staff  estimates  that  the 
work  associated  with  the  Rule's 
recordkeeping  and  disclosure 
requirements  is  performed  by  skilled 
clerical  employees  at  an  average  rate  of 
S16.00  per  hour.  Thus,  the  annual  labor 
cost  to  respondents  of  complying  with 
the  recordkeeping  and  disclosure 
requirements  of  the  Rule  is  estimated  to 
be  S672.000  ((17.000  hours  +  25.000 
hours)  X  16.00  per  hours). 

Capital  or  other  non-labor  costs: 
S67.000.  rounded  up  to  the  nearest 
thousand.  Staff  believes  that  there  are 
no  current  start-up  costs  associated  with 
the  Rule.  Because  the  Rule  has  been 
effective  since  1979  for  gasoline,  and 
since  1993  for  liquid  alternative 
automotive  fuels,  industry  members 
already  have  in  place  the  capital 
equipment  and  other  means  necessary 
to  comply  with  the  Rule.  Retailers 
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fapproximatfi)  175,UU(J  iii(lustr\ 
members).  hn\V(?ver.  do  incur  the  cost  of 
procuring  (and  r^'placing)  fuel  dispenser 
labels  to  comply  with  the  Rule 
According  to  industry  input,  the  price 
per  label  is  about  thirty-eight  cents 
Based  on  ranging  industry'  estimates  of 
a  6—10  year  useful  life  per  dispenser 
label,  staff  will  conservatively  factor 
into  its  calculation  of  labeling  cost  the 
shortest  assumed  useful  life.  if..  6 
years.  Staff  believes  that  the  average 
retailers  has  six  dispensers,  with  all  of 
them  being  obtained  either 
simultaneously  or  otherwise  within  the 
same  year.  Assuming  that,  in  any  given 
year.  ' ».  of  all  retailers  (29.167  retailers) 
will  replace  their  dispenser  labels,  staff 
estimates  total  labeling  cost  to  be 
S66.5UU  (29.167  <6  x  .38). 

|ohn  D.  Graubert 

Actinii  General  Counsel 

IFR  Dim    02-2.1443  Filed  10— 1-02:  8:43  ami 

BILLING  CODE  8750-fl1-M 


OFFICE  OF  GOVERNMENT  ETHICS 

Final  OGE  Information  Quality 
Guidelines 

agency:  ( )ffice  of  Government  Ethics 

ACTION:  .Notice. 

summary:  The  Office  of  Government 

Hthu  >  announces  that  the  Office  of 
Management  and  Budget  (OMBI  has 
completed  its  review  of  OCE's 
Information  Quality  Guidelines.  The 
Office  of  Cidvornnu'nt  Ethics'  final 
Informatmn  Qualitv  (Guidelines  are  now 
posted  (jn  the  OCiE  \\>'t)  Mtf 
FOR  FURTHER  INFORMATION  CONTACT: 
M,ir\  T  Dniinvan  .it  thf  ()ffi(  >■  iif 
Governm.>nt  Ethics.  Suite  500.  1201 
New  York  Avenue.  N'W  .  Washington. 
DC  20005-3917;  OGE  Internet  e-mail 
usogeOiOgegov  (for  e-mail  messages  the 
subject  line  should  include  the 
tiiilowing  reference — "Final  OGE 
Information  Qualit\  Guidelines"); 
telephone     2021  20H-H000  ext.  1185; 
TDD  202-208-8025:  FAX:  202-208- 
8037  A  copy  of  the  final  guidelines  ma\ 
be  obtained,  without  charge,  bv 
cont.ii  tin'4  M->   [)nnii\,in 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasurv  &  (n^nt^ral 
Cwuernmt'nt  .Apprnpriatinns  Act  for  FY 
2001  (Public  Law  .No    106-554  requires 
each  Federal  agency  to  publish 
guidelines  for  ensuring  and  maximizing 
the  qualit\  .  objectn  itv,  utilitv.  .iuA 
integrity  of  the  information  it 
disseminates  to  the  public.  Agency 
guidelines  must  be  based  on 
Govemmentwide  guidelines  issued  by 


OMB   In  compliance  with  this  statutorv' 
rf(iuireiiiei)t.  OMB  has  completed  its 
final  review  of  OtiE's  Information 
Quality  Guidelines  and  OGE  has  posted 
Its  final  guidelines  on  the  (KiE  Internet 
Web  site  {httl>://^\^\-\\■. usage. gov).  The 
guidelines,  effective  October  1.  2002. 
describe  C3GE's  procedures  for  ensuring 
the  (jualitv  of  information  that  it 
dissemin.itf's  to  the  [julilic  and  the 
procedures  hv  which  du  affected  person 
could  obt.iiii  I  orrection  of  information 
disseminat.'d  i)\  ( )t;E  that  did  not 
coinph  with  th<'  guuirlines. 

On  lul>    n    21)02.  OCiE  published  a 
notice  of  the  posting  of  its  draft 
information  qualitv  guidelines  on  OGE's 
Web  site  ,uiii  r»'(|uesteii  ()uhlR 
comment    S>eti7  FR  49694-49695   The 
Office  of  Governnit-nt  P^thics  received 
one  letter  of  gener.il  (  omments.  In 
response  to  th.it  l.-tter  and  OMB's  final 
review  of  the  draft  guidelines.  OGE 
added  language  to  clarifv'  the  effective 
datf  of  the  guidelines  once  finalized. 
I'urthermore.  in  response  to  OMB's  final 
review.  tXJE  inserted  language 
addressing  OCJE's  current 
comprehensive  puhlii  comment 
proi  es>.  UK  luiiing  thi'  separate 
procedures  fur  Kimmenting  on 
docuiiK'nts  published  in  thf  Federal 
Register 

I'tTsiins  who  I  annot  access  the 
guidelines  through  the  Int(;rnet  may 
request  a  paper  or  electronic  copy  by 
contai  tiiig  Ms.  Donovan  at  the  address, 
phoiii'  mimhiT.  e-mail  address,  or  FAX 
number  listed  above. 

Approved  0(  tnber  1.  2002. 
Daniel  D.  Dunning. 

Deputy  Uirector  lor  Administration  and 
Information  Management.  Office  of 
Government  Ethics. 

IFR  n.)(    n.'-'Ji4fil  Filed  10-4-02:  8:45  am) 
SILLING  CODE  6345-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Ser\ices.  Office  of  the  StH:retarv  will 
periodu  alK  (luhlish  summaries  of 
prupost'd  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
S.M  tion  3506((  )(2)(.-\)  of  the  Papenvork 
K>'ilu(  tion  Act  of  1995  To  request  more 
iiiiormation  on  the  project  or  to  obtain 
a  copy  of  thf  information  c:ollection 
plans  and  iiistrunu'iits,  call  the  OS 


Reports  Clearance  Office  at  (202)  619- 
21 18  or  e-mail  Geerie.lones&HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
t(H:hnt)logy. 

Proposed  Project:  Incidence  of 
Received  Research  Misconduct  in 
Biomedical  Research — NEW — As 
required  by  Section  493  of  the  Public 
Health  Service  Act.  the  Secretary  bv 
regulation  shall  require  that  applicant 
and  institution  receiving  PHS  funds 
must  investigate  and  report  instances  of 
alleged  or  apparent  misconduct  in 
science.  The  purpose  of  this  study  is  to 
produce  a  reliable  estimate  of  the 
incidence  of  search  misconduct  and 
initiate  a  longitudinal  database  for 
measuring  changes  and  evaluating 
federal  and  institutional  efforts  to 
prevent  research  misconduct  and 
promote  research  integrity. 
Respondents:  Not-for-profit 
Institutions — X'umber  of  Respondents: 
3.000;  Burden  per  Response:  20 
minutes:  Total  Burden:  1.000  hours. 

Send  comments  via  e-mail  to 
Geerielones^SHHSgov  or  mail  to  OS 
Reports  Clearance  Office.  Room  503H. 
Huber  H.  Humphrey  Building,  200 
Independence  Avenue.  SW.. 
Washington,  DC  20201.  Comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  Septfml)er  12.  2002. 
Kerr\'  Weems, 

Deputy  Assistant  Set  rrtan  .  Budi>i'l 

(FR  Doc.  02-2.'>40.3  Filed  10-1-02:  8:45  dm) 

BILLING  CODE  41 50-31 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary-  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
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Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  Geene.Jones@HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  1.  Survey  of  SCHIP 
Administrators  for  the  Congressionally 
Mandated  Evaluation  of  the  State 
Children's  Health  Insurance  Program — 
P4EW — The  Department's  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  proposes  to  conduct  a  survey 
of  state  administrators  of  the  State 
Children's  Health  Insurance  Program 
(SCHIP).  As  mandated  by  the  Balanced 
Budget  Refinement  Act  (BBRA)  of  1999 
this  study  is  to  obtain  information  about 
the  broader  context  in  which  state 
programs  operate,  including  the 
political  and  social  context,  policy 
discussions,  lessons  learned,  and  key 
issues  facing  the  program  in  the  next 
one  or  two  years.  Respondents:  State 
and  local  governments — Number  of 
Respondents:  56;  Estimated  Burden  per 
Response:  1.12  hours;  Total  Burden:  63 
hours. 

Send  comments  via  e-mail  to 
Geerie.Jones@HHS.gov  or  mail  to  OS 
Reports  Clearance  Office,  Room  503H, 
Huber  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington  DC  20201.  Comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  September  23,  2002. 
Kerry  Weems, 

Deputy  Assistant  Secretary,  Budget. 
|FR  Doc.  02-25404  Filed  10-^-02:  8:45  am) 
BILUNG  CODE  4154-OS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  OCS-2002- 
17] 

Grant  to  the  Community  Nutrition 
Institute 

AGENCY:  Office  of  Community  Services 
(OCS),  Administration  for  Children  and 
Families  (ACF),  Department  of  Health 
and  Human  Services  (DHHS). 
ACTION:  Award  announcement. 


SUMMARY:  Notice  is  hereby  given  that  a 
noncompetitive  grant  award  is  being 
made  to  the  Conununity  Nutrition 
Institute  to  support  a  nationwide  ^ 

initiative  for  the  Community  Food  and 
Nutrition  Program  (CFNP).  The 
nationwide  initiative  is  a  national 
research  project  to  study  the  impact  of 
current  CFNP  projects  on  low-income 
communities,  families,  and  children 
nationwide.  The  results  of  the  study 
will  enable  OCS  to  improve  the  quality 
of  service  provided  to  the  network  of 
CFNP  grantees,  and  to  assess  the 
program's  impact  on  improving  the 
health  and  nutritional  well-being  of 
low-income  families,  children  and 
individuals  nationwide. 

The  CFNP  legislation  requires  that  the 
Department  fund  a  Nationwide  Program 
for  Fiscal  Year  2002.  Pub.  L.  97-35  as 
amended  by  Pub.  L.  105-285  at  section 
681(b)(2)(C)  states  that"*   *   *  The 
Secretary  shall   *   *   *   make 
grants  *   *   *   on  a  competitive 
bases  *   *   *   for  nationwide  programs. 
*   *   *  "  Since  the  Department  did  not 
receive  any  applications  in  response  to 
our  CFNP  Nationwide  Program 
Annoimcement,  this  project  is  being 
funded  noncompetitively  It  is  expected 
to  provide  valuable  information  useful 
to  this  Department  and  other 
practitioners  regarding  research  and 
demonstration  initiatives  related  to 
welfare  reform  and  the  well-being  of 
low-income  children  and  families.  This 
is  a  three-year  project.  The  cost  of  the 
project  is  $300,000  for  the  first  year. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Catherine  Rivers,  Administration  for 
Children  and  Families.  Office  of 
Community  Services,  370  L'Enfant 
Promenade,  SW.,  Washington.  DC 
20447,  Phone:  202^01-5252. 

Dated:  September  18.  2002. 
Clarence  H.  Carter, 

Director.  Office  of  Community  Senices. 
(PR  Doc.  02-25394  Filed  lO-i-02:  8:45  am] 

BILUNG  COOE  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Grant  to  the  Hebrew  Immigrant  Aid 
Society 

AGENCY:  Office  of  Refugee  Resettlement 

(ORR),  HHS. 

ACTION:  Grant  Award  Announcement. 


SUMMARY:  Notice  is  hereby  given  that  an 
award  is  being  made  to  the  Hebrew- 
Immigrant  Aid  Society  of  New  York,  in 
the  amount  of  $850,000  to  further  the 
integration  and  self-sufficiency  of 
recently  arrived  refugees  by 
implementing  programs  to  strengthen 
refugee  families  and  marriages  and  to 
promote  responsible  fatherhood.  The 
funds  provided  will  be  utilized  to 
develop  programs  in  10  pilot  sites.  The 
period  of  this  funding  will  extend 
through  September  29.  2004. 

After  an  appropriate  review,  it  has 
been  determined  that  the  need  for  the 
cited  services  by  this  population  is 
imperative  and  the  applicant  has  over 
two  hundred  years  of  experience  in 
resettling  such  refugees.  The  proposed 
activities — family  strengthening 
programs  for  struggling  refugee 
families — strongly  support  the 
Administration's  defined  goals.  These 
programs  reflect  current  social  science 
research  in  family  relationships  and 
have  a  strong  track  record  in  successful 
outcomes  in  mainstream  populations. 
Their  extension  to  refugee  populations 
will  be  a  welcome  addition  to  ORR's 
social  services  emphasis.  No  other  grant 
prbgram  currently  includes  these 
programs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loren  Bussert.  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  370  L'Enfant 
Promenade,  SW.,  Washington.  DC 
20447.  telephone  (202)  401-4732. 

Dated:  September  27.  2002 
Nguyen  Van  Hanh, 

Director.  Office  of  Refugee  Rrsettlement. 
(FR  Doc.  02-25395  Filed  10-4-02:  8:45  am) 

BtLUNG  COOE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
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Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Senices  (45  FR  67772-76.  dated 
October  14.  1980.  and  corrected  at  45  FR 
69296.  October  20.  1980.  as  amended 
most  recentlv  at  67  FR  42268-42271. 
dated  July  21.  2002)  is  amended  to 
reorganize  the  Office  of  the  Director. 
NCHS, 

.Section  C-B.  Organization  and 
Functions,  is  herebv  amended  as 
follows 

Delete  the  functional  statement  for  the 
Witional  Center  for  Health  Statistics 
(CSl  and  insert  the  following; 

(1)  Provides  national  leadership  in 
health  statistics  and  epidemiology;  (2) 
collects,  analyzes,  and  disseminates 
national  health  statistics  on  vital  events 
and  health  activities,  including  the 
physical,  mental,  and  physiological 
characteristics  of  the  population,  illness, 
injury,  impairment,  the  supply  and 
utilization  of  health  facilities  and 
manpower,  the  operation  of  the  health 
services  system:  health  costs  and 
expenditures,  changes  in  the  health 
status  of  people,  and  environmental, 
social,  and  other  health  hazards:  (3) 
administers  the  Cooperative  Health 
Statistics  System.  (4)  stimulates  and 
conducts  basic  and  applied  research  in 
health  data  systems  and  statistical 
methodology;  (5)  coordinates  to  the 
maximum  extent  feasible,  the  overall 
health  statistical  and  epidemiological 
activities  of  the  program  and  agencies  of 
the  Department  of  Health  and  Human 
Services  IDHHS)  and  provides  technical 
assistance  in  the  planning,  management, 
and  evaluation  of  the  Department's 
statistical  programs;  (6)  maintains 
operational  liaison  with  statistical  units 
of  other  health  agencies,  public  and 
private,  and  provides  technical 
assistance  within  the  limitations  of  staff 
resources:  (7)  fosters  research, 
consultation,  and  training  programs  in 
international  statistical  activities.  (8) 
participates  in  the  development  of 
national  health  statistics  policy  with 
other  Federal  agencies;  (9)  directs  the 
environmental  and  epidemiological 
statistics  programs  of  the  National 
Center  for  Health  Statistics  (NCHS):  and 
(10)  provides  the  Secretary.  DHHS  with 
consultation  and  advice  on  statistical 
matters  in  its  role  as  the  Government's 
principal  general-purpose  health 
statistics  organization  as  designated  by 
the  Office  of  Management  and  Budget 
(OMB). 

Delete  the  functional  statement  for  the 
Office  ot  the  Director  I  CSl  I  and  insert 
the  followino; 

(1)  Plans,  directs,  administers, 
coordinates  and  evaluates  the  total  vital, 
health,  and  health-related  statistics 


programs  of  the  Center;  (2)  stimulates 
basic  and  applied  research  and 
development  activities;  (3)  provides 
national  and  international  leadership  in 
vital  and  health  statistics  and 
epidemiology;  (4)  conducts  a  variety  of 
professional  activities  to  provide 
assistance  to  government  agencies,  to 
foster  international  relationships,  and  to 
improve  the  broad  fields  of  vital  and 
health  statistics  and  epidemiology;  (5) 
coordinates  the  Center's  activities  with 
public  and  private  health  statistical 
agencies;  (6)  provides  advice  and 
guidance  on  disease  classification 
problems  in  the  ('enter,  coordinates 
activities  within  the  Center  on 
classification  of  diseases  and 
procedures;  and  has  responsibility  for 
development  of  revision  proposals  and 
U.S.  position  on  decennial  revisions  of 
the  International  Classification  of 
Diseases  (ICD);  (7)  directs  the  Center's 
environmental  and  epidemiological 
statistics  programs.  (8)  provides 
management  and  administration  for  the 
reenter;  (9)  provides  program  planning 
and  development  for  the  Center;  (10) 
develops  and  coordinates  legislative 
activities;  and  (11)  directs  and 
coordinates  Center  activities  in  support 
of  the  Department's  Equal  Employment 
Opportunity  program. 

Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  International 
Statistics  I  CSl  51  and  the  Office  of  Data 
Standards.  Program  Development,  and 
Extramural  Programs  ICS16J 

After  the  Office  of  Planning,  Budget 
and  Legishition  (CSl  71.  insert  the 
following: 

Classifications  and  Public  Health 
Data  Standards  Staff  ICSlSl  (1)  Serves 
as  a  nucleus  for  Public  Health  data 
standards  and  health  classifications  by 
fostering  the  collaborative  development 
of  tools  and  guidelines  to  enhance  the 
integrity,  comparability,  quality,  and 
usefulness  of  the  data  products  from  a 
wide  variety  of  public  and  private 
agencies  at  the  national  and  sub- 
national  levels;  (2)  establishes  and 
maintains  liaison  and  partnerships  with 
Federal  agencies  within  and  outside 
DHHS  and  with  a  wide  variety  of 
private  and  professional  organizations 
to  promote  uniformity  in  classifications, 
data  sets,  definitions,  and  related  data 
policies  and  standards;  (3)  assures 
representation  of  NCHS  and  takes  a 
leadership  role  on  intra-  and 
interagency  task  forces  and  committees 
reviewing  and  developing  uniform  data 
elements  and  data  sets  for  diverse  health 
care  settings,  nomenclatures  and 
classifications;  (4)  serves  as  a  focal  point 
within  NCHS  for  collaborative  activities 
related  to  computer-based  patient  record 
development;  (5)  supports  the  Director, 


NCHS,  as  a  member  of  the  DHHS  Data 
Council  and  coordinates  NCHS  staff 
support  to  the  Data  Council  for  Public 
Health  data  standards  activities:  (6) 
provides  scientific  and  technical 
support  and  Executive  Secretariat 
services  to  the  National  Committee  on 
Vital  and  Health  Statistics  (NCVHS),  the 
legislatively-mandated  advisory' 
committee  to  the  Secretan,',  DHHS;  (7) 
establishes  and  maintains  liaison 
between  NCVHS  and  agencies  within 
DHHS,  other  governmental  agencies, 
and  relevant  private  and  professional 
organizations;  (8)  directs  and  facilitates 
cross-cutting  Public  Health  data 
standards  activities  that  involve 
multiple  outside  organizations  and  have 
important  implications  for  NCHS  and 
CDC  programs;  (9)  provides  liaison  with 
standards-setting  organizations  on 
emerging  data  needs  and  on  medical 
and  health  classification  issues;  (10)  is 
responsible  for  overseeing,  coordinating, 
evaluating,  and  formulating 
recommendations  for  the  ICD  Family  of 
Classifications  and  related 
classifications,  by  providing  the  focus 
within  NCHS  for  the  development  and 
execution  of  classification  activities; 
(11)  serves  as  the  focal  point  and 
coordinator  of  U,S.  Government 
activities  related  to  the  ICD  and 
maintains  liaison  with  the  World  Health 
Organization  (WHO),  through  direction 
of  the  WHO  Collaborating  Center  for  the 
Classification  of  Diseases  of  North 
America;  (12)  provides  advice  and 
assistance  within  NCHS  and  to  other 
agencies  and  organizations  in  the 
conduct  of  training  activities  related  to 
Public  Health  data  standards;  conducts 
training  in  key  areas  as  appropriate;  and 
promotes  appropriate  training  and 
educational  materials  for 
implementation  and  use  of  data  sets  and 
classification  systems;  (13)  is 
responsible  for  assuring  comparability 
of  morbidity  classification,  using 
current  and  subsequent  versions  of  the 
ICD  for  morbidity,  and  recommends 
revisions  to  the  ICD  for  morbidity 
applications  as  appropriate;  (14) 
assumes  full  responsibility  for  the 
development  and  implementation  of  the 
evaluation  program  of  NCHS  for 
assessment  of  the  adequacy, 
completeness,  and  responsiveness  of 
Center  programs  both  nationally  and 
internationally  to  the  NCHS  mission 
and  user  needs  for  data;  based  on 
evaluations,  makes  proposals  for 
changes  in  NCHS  programs  or  policies; 
(15)  participates  with  appropriate 
agencies  and  organizations  to  promote 
the  dissemination,  adoption,  and  use  of 
Public  Health  data  standards  advocated 
by  NCHS.  DHHS.  and  the  NCVHS;  to 
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this  end,  develops  comprehensive 
policy  analyses  and  special  reports,  and 
newsletters;  and  (16)  directs  the  work  of 
the  Public  Health  Data  Standards 
Consortium, 

Dated:  September  20,  2002. 
William  Gimson, 
Acting  Director. 

(FR  Dor..  02-25455  Filed  10-4-02;  8:45  am] 
BILUNG  CODE  4160-18-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Final  Selection  Criteria  and  Solicitation 
of  Nominations  for  Chemicals  or 
Categories  of  Environmental 
Chemicals  for  Analytic  Development 
and  Inclusion  In  Future  Releases  of  the 
National  Report  on  Human  Exposure  to 
Environmental  Chemicals 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Health  and  Himian 
Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  On  Wednesday,  March  20, 
2002,  CDC  sought  public  comment  on 
its  proposed  criteria  for  selecting 
environmental  chemicals  or  categories 
of  chemicals  for  inclusion  in  futiure 
releases  of  the  National  Report  on 
Human  Exposure  to  Environmental 
Chemicals  (the  "Report").  (See  Federal 
Register,  Vol.  67,  No.  54,  p.  12996),  In 
response  to  the  comments  received, 
CDC  now  provides  the  final  selection 
criteria  and  solicits  public  nominations 
for  categories  of  chemicals  to  be 
included  in  future  issues  of  the 
"Report,"  The  selection  criteria,  which 
will  be  used  by  experts  to  prioritize  the 
nominated  chemicals  for  analytic 
development  and  for  inclusion  in  future 
issues  of  the  "Report,"  are  as  follows: 
(1)  Independent  scientific  data  which 
suggest  that  the  potential  for  exposure  of 
the  U.S,  population  to  a  particular 
chemical  is  changing  (i.e.,  increasing  or 
decreasing)  or  persisting;  (2)  seriousness 
of  health  effects  known  or  suspected  to 
result  from  exposure  to  the  chemical 
(for  example,  cancer,  birth  defects,  or 
other  serious  health  effects);  (3) 
proportion  of  the  U.S.  population  likely 
to  be  exposed  to  levels  of  chemicals  of 
knowTi  or  potential  health  significance; 
(4)  need  to  assess  the  efficacy  of  public 
health  actions  to  reduce  exposure  to  a 
chemical  in  the  U.S.  population  or  a 
large  component  of  the  U.S,  population 
(for  example,  among  children,  women  of 
childbearing  age,  the  elderly);  (5) 
existence  of  an  analytical  method  that 


can  measure  the  chemical  or  its 
metabolite  in  blood  or  urine  with 
adequate  accuracy,  precision, 
sensitivity,  specificity,  and  speed;  and 
(6)  incremental  analytical  cost  (in 
dollars  and  personnel)  to  perform  the 
analyses  (preference  is  given  to 
chemicals  that  can  be  added  readily  to 
existing  anah-tical  methods). 

CDC  welcomes  all  nominations:  those 
persons  who  wish  to  nominate  a 
chemical  or  chemical  category  (for 
example,  pesticides,  fumigants)  should 
use  the  structural  name  (for  example, 
2.3,7.8-tetrachlorodibenzo-p-dioxin).  Do 
not  submit  chemicals  by  their  product 
names  because  chemical  products  are 
most  commonly  mixtures  of  chemicals. 
Nominators  should  indicate  which  of 
the  selection  criteria  the  chemical  or 
categories  of  chemicals  satisfy-  and 
should  provide  as  much  information  as 
possible  about  the  chemical  or  chemical 
category',  including  references  and 
Chemical  Abstracts  Service  (CAS) 
numbers.  A  CAS  number  is  a  unique 
number  assigned  to  a  given  compound 
by  the  Chemical  Abstracts  Service,  a 
division  of  the  American  Chemical 
Society,  This  number  is  also  known  as 
the  CAS  registry  number  (CAS  RN).  You 
may  verify  spellings  of  chemical  names 
and  CAS  numbers  by  referring  to 
Hawlev's  Condensed  Chemical 
Dictionary  (published  by  John  Wiley 
and  Sons:  ISBN:  0471387355)  or  by 
searching  Web  sites  such  as  the 
foil  owing :  h  tip  .//m-ww.  ch  em  fin  der.  com , 
http://www.chemindustr\'.com/ 
chemicals/index.asp,  http:// 
webbool.nist.gov/chemistry'/name- 
ser.html,  or  http://db.chemsources.com/ 
chemsources/ chemfind.htm.  The  more 
information  nominators  provide,  the 
more  efficiently  the  nominated  chemical 
will  move  through  the  selection  process. 

For  each  criterion,  a  panel  of  experts 
will  score  nominated  chemicals  on  a 
scale  of  1  to  5,  with  a  higher  score 
indicating  higher  priority.  For  each 
criterion,  the  score  will  be  multiplied  by 
the  weighting  factor  for  the  criterion 
(criteria  1-3  each  have  weights  of  25. 
criteria  4  and  5  have  weights  of  10  each, 
and  criterion  6  has  a  weight  of  5)  and 
the  weighted  score  summed  to  obtain  a 
final  point  score  for  each  chemical  or 
chemical  category.  The  maximum  final 
point  score  is  500,  which  would  result 
from  a  scoring  of  5  for  each  of  the  six 
criteria.  On  the  basis  of  its  final  point 
score,  a  chemical  will  be  placed  in  one 
of  five  priority  groups  (e.g..  priority 
group  1.  priority  group  2,  and  so  on). 
CDC  will  report  each  chemical  or 
chemical  category-  evaluated  along  with 
the  priority  group  to  which  it  was 
assigned.  This  information  will  appear 
in  the  Federal  Register  and  on  CDC's 


Web  site  at  this  address:  Tiffp:// 
iviviA'.  cdc.gov/n  ceh  /dls/report  / 
selectedchemicals.  CDC's  intent  is  to 
maintain  a  transparent  process  and  to  be 
good  steward  of  the  data  it  produces. 

To  that  end,  CDC  will  publish 
additional  notices  in  the  Federal 
Register  as  needed  to  keep  the  public 
abreast  of  progress  on  the  nomination  of 
chemicals  for  future  issues  of  the 
"Report." 

DATES:  Submit  nominations  on  or  before 
December  6,  2002. 

ADDRESSES:  Address  all  nominations 
related  to  this  notice  to  Dorothy 
Sussman.  Centers  for  Disease  Control 
and  Prevention.  National  Center  for 
Environmental  Health,  Division  of 
Laboratory'  Sciences,  Mail  Stop  F-20. 
4770  Buford  Highway.  Atlanta.  Georgia 
30341.  Nominations  may  also  be  made 
via  e-mail  to  this  address: 
ncehdls<acdc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Dr.  Richard 
Wang.  Telephone  770-488-7950. 
SUPPLEMENTARY  INFORMATION:  CDC 
publishes  the  "Report  "  under  the 
authorities  42  U.S.C.  241  and  42  U.S.C. 
242k.  The  "Report  "  provides  an  ongoing 
assessment  using  biomonitoring  of  the 
exposure  of  the  noninstitutionalized, 
civilian  population  to  environmental 
chemicals,  Biomonitoring  assesses 
human  exposure  to  chemicals  by 
measuring  the  chemicals  or  their 
breakdown  products  in  human 
specimens  such  as  blood  or  urine.  For 
the  "Report,"  an  environmental 
chemical  means  a  chemical  compound 
or  chemical  element  present  in  air. 
water,  soil.  dust.  food,  or  other 
environmental  medium.  The  "Report" 
provides  exposure  information  about 
participants  in  an  ongoing  national 
survey  known  as  the  National  Health 
and  Nutrition  Examination  Sur\ey 
(NHANES).  This  survey  is  conducted  by 
CDC's  National  Center  for  Health 
Statistics:  measurements  are  conducted 
by  CDC's  National  Center  for 
Environmental  Health.  The  first 
"Report,"  published  in  March  2001. 
gave  information  about  levels  of  27 
chemicals  found  in  the  U.S.  population. 
This  "Report"  can  be  obtained  in  the 
following  ways:  access  http:// 
ivw\v.cdc.gov/nceh/dls/report/:  e-mai\ 
ncehdls@cdc.gov:  or  telephone  1-866- 
670-6052.  The  second  "Report."  which 
will  be  issued  in  late  fall  of  2002.  will 
include  information  about  at  least  75 
chemicals.  In  addition  to  new  data  on 
those  chemicals  that  appeared  in  the 
first  "Report."  information  on  the 
following  categories  of  chemicals  will 
be  in  the  second  "Report';  polycyclic 
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drf)mdti(:  h\drn<  arhuns  (PAHs).  co- 
planar  and  nDn-iuplanar 
polvchlunnated  biphenyls  (PCBs). 
persistent  organochlorine  pesticides, 
carbamate  pesticides,  dioxins  and 
furans,  and  phytoestrogens 

Future  editions  of  the  "Report    will 
provide  detailed  assessments  of 
exposure  levels  among  different 
population  groups  defined  by  sex.  race 
or  ethnicity,  age.  urban  or  rural 
residence,  educational  level,  income, 
and  other  characteristics.  Over  time, 
CDC  will  be  able  to  track  trends  in 
exposure  levels.  Future  editions  may 
also  include  additional  exposure 
information  for  special-exposure 
populations  (eg.  children,  women  of 
childbearing  age.  the  elderly)  from 
studies  of  people  through  localized  or 
point  sources,  and  from  studies  of 
adverse  health  effects  resulting  from 
exposure  to  varying  levels  of 
environmental  chemicals. 

Dated   September  30.  2002. 
V'eria  S.  Neslund, 

Dirr^rtor.  Exfcutive  Secretariat.  Centers  for 
Disease  Control  and  Prevention  ICDCI- 
'FR  Dnr    02-jT'i-4  Filed  10— »-02.  8:45  ami 
WLUNG  COOe  4163-18-^ 


DEPARTl«IE^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-40SO-NR] 

Medicare  Program;  Changes  in 
Medicare  Appeals  Procedures  Based 
on  Section  521  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000 

AGENCY:  Centers  for  Medicare  & 
Medit  aid  Services  (CMS).  HHS. 
ACTION:  Notice  of  CMS  ruling. 


SUMMARY:  This  notice  announces  a  CMS 
Ruling  that  sets  forth  our  policy 
regarding  implementation  of  the  new 
appeals  provisions  in  section  1869  of 
the  Social  Security  Act.  as  amended  b\ 
section  521  of  the  Medicare.  Medicaid 
and  SCHIP  Benefits  improvement  and 
Protection  Act  of  2000  (BIPA).  Public 
Law  106-554  The  Ruling  identifies 
changes  that  will  take  effect  on  October 
1.  2002  and  provides  notice  of  the 
administrative  procedures  that  CMS 
contractors,  administrative  law  judges, 
and  the  Departmental  .\ppeals  Board  are 
to  follow  in  processing  Medicare  claims 
appeals 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Edmondson  (410)  786-6478 


SUPPLEMENTARY  INFORMATION:  The  CMS 

.\dniinistrator  signed  Ruling  CMSR-02- 
01  on  September  12.  2002.  The  text  of 
the  CMS  Ruling  is  as  follows; 

Changes  in  Medicare  Appeals 
Procedures  Under  Section  521  of  BIPA 

Sumnmry:  Section  521  of  BIPA  states 
that  "the  amendments  made  by  (section 
521 1  shall  apply  with  respect  to  initial 
determinations  made  on  or  after  October 
1.  2002."  BIPA  ^  521(d),  Pub.  L.  106- 
554  (2000).  The  statute  includes  a  series 
of  structural  and  procedural  changes  to 
the  existing  appeals  process,  including 
revised  time  limits  for  filing  appeals, 
reduced  decision-making  time  frames 
throughout  all  levels  of  the  Medicare 
administrative  appeals  system,  and  the 
establishment  of  new  entities  known  as 
qualified  independent  contractors 
(QICs)  to  conduct  reconsiderations  of 
contractors'  initial  determinations  or 
redeterminations.  However.  CMS  is 
unable  to  immediately  implement  many 
of  these  far-reaching  changes.  The 
primarv  purpose  of  this  Ruling  is  to 
explain  CMS'  progress  to  date  in 
implementing  section  521  of  BIPA  and 
identif\'  tho.se  provisions  that  will  be 
implemented  effective  October  1,  2002. 
Additionally,  the  Ruling  will  clarify  our 
policies  with  respect  to  the  provisions 
that  cannot  be  implemented  by  October 
1 .  2002.  and  provides  notice  of  the 
administrative  procedures  that  CMS 
contractors,  administrative  law  judges 
(ALIs)  and  the  Departmental  Appeals 
Board  (DAB)  will  follow  in  processing 
Medicare  claim  appeals  until  we  are 
able  to  fuUv  implement  section  521  of 
BIPA 

(jfa/jons:  Sections  1154.  1869  and 
1879  of  the  Social  Se<:urity  Act  and 
section  521  of  the  Medicare,  Medicaid 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000.  Public  Law  106- 
554 

I.  Background 

Set  tioii  1869  of  the  Act  establishes  a 
Medicare  beneficiary's  right  to  dispute 
initial  ileterminations  made  by 
contractors  that  result  in  the  denial  of 
claims,  in  whole  or  in  part,  for  services 
received  under  the  Medicare  Part  A  and 
Part  B  Programs.  Section  1879(d) 
extends  these  appeal  rights,  under 
certain  cin:umstances.  to  providers  and 
suppliers  who  accept  assignment. 

For  initial  determinations  made 
before  October  1.  2002.  an  appeal  of  an 
initial  claim  dtH:ision  generally  follows 
one  of  two  distinct  processes, 
depending  on  whether  it  is  a  Part  A  or 
a  Part  B  claim  For  Part  A  claims, 
'reconsiderations"  under  section 
1816(f)(2)(A)  of  the  Act  are  carried  out 
bv  Medicare  contractors,  known  as 


fiscal  intermediaries  (FIs),  who  issue  the 
initial  determination.  If  an  initial 
determination  is  upheld  at  the 
reconsideration  level,  the  appellant  may 
request  a  hearing  before  an  ALJ,  if  the 
amount  in  controversy  is  $100  or  more. 
If  the  ALJ  upholds  the  FI's 
reconsideration  decision,  the  appellant 
mav  request  a  review  by  the  DAB.  An 
appellant's  next  level  of  appeal  is  to  a 
Federal  District  Court.  For  Part  B  claims, 
reviews  under  section  1842(b)(2)(B)(i)  of 
the  Act  are  carried  out  by  Medicare 
contractors  known  as  carriers.  If  the 
amount  in  controversy  is  at  least  $100, 
carrier  reviews  are  subject  to  "fair 
hearings"  under  section  1841(b)(2)(B)(ii) 
of  the  Social  Security  Act,  which  are 
carried  out  by  the  same  Medicare 
contractor  that  conducted  the  review. 
Subsequently,  these  appeals  may 
proceed  to  the  ALJ  hearing  level, 
provided  that  the  amount  in  controversy 
is  $500,  after  which  the  appeals  process 
for  Part  B  claims  mirrors  the  Part  A 
appeals  process.  In  addition.  Quality 
Improvement  Organizations  (QIOs — 
formerly  Peer  Review  Organizations) 
make  initial  determinations  and 
reconsiderations  with  respect  to  certain 
hospital  discharges  under  sections  1154 
and  1155  of  the  Act.  These  decisions  are 
also  subject  to  ALJ  hearings,  if  the 
amount  in  controversy  is  at  least  $200. 
Section  521  of  BIPA  amends  section 
1869  of  the  Act  to  revise  the  Medicare 
administrative  appeals  process.  Section 
52  Is  structural  and  procedural  changes 
include: 

•  Establishing  a  uniform  process  for 
handling  Medicare  Part  A  and  B 
appeals,  including  the  introduction  of  a 
new  level  of  contractor  appeal. 

•  Revising  the  time  frames  for  filing 
a  request  for  a  Part  A  and  Part  B  appeal. 

•  Imposing  a  30-day  timeframe  for 
certain  "redeterminations  "  made  by  the 
contractors  who  made  the  initial 
determination. 

•  Requiring  the  establishment  of  a 
new  appeals  entity,  the  qualified 
independent  contractor  (QIC),  to 
conduct  "reconsiderations  "  of 
contractors'  initial  determinations  or 
redeterminations,  and  allowing 
appellants  to  escalate  the  case  to  an  ALJ 
hearing,  if  Reconsiderations  are  not 
completed  within  30  days. 

•  Establishing  a  uniform  amount  in 
controversy  threshold  of  $100  for 
appeals  at  the  ALf  level. 

•  Imposing  90-day  time  limits  for 
conducting  ALJ  and  DAB  appeals  of 
lower-level  decisions  and  allowing 
appellants  to  escalate  a  case  to  the  next 
level  of  appeal  if  ALJs  or  the  DAB  do 
not  meet  their  deadlines. 
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•  Imposing  "de  novo"  review  when 
the  DAB  reviews  an  ALJ  decision  made 
after  a  hearing. 

Revised  section  1869  also  requires 
that  the  Secretary  establish  a  process  by 
which  an  individual  may  obtain  an 
expedited  determination  if  he/she 
receives  a  notice  from  a  provider  of 
services  that  the  provider  plans  to 
terminate  services  or  discharge  the 
individual  from  the  provider.  Ciurently. 
this  right  to  an  expedited  review  only 
exists  with  respect  to  hospital 
discharges  (imder  sections  1154  and 
1155  of  the  Act). 

As  discussed  in  detail  below,  CMS  is 
unable  to  immediately  implement  some 
of  these  provisions  for  initial 
determinations  made  on  or  after  October 
1,  2002.  The  primary  purpose  of  this 
Ruling  is  to  (Uscuss  the  progress  we 
have  made  to  date  in  implementing  the 
various  section  521  provisions,  describe 
the  criteria  used  to  evaluate  our  ability 
to  implement  the  provisions  at  this 
time,  and  explain  which  requirements 
will  be  implemented  effective  October 
1,  2002.  Additionally,  it  clarifies  our 
policies  with  respect  to  the  provisions 
that  caimot  be  implemented  by  October 
1,  2002,  and  provides  notice  of  the 
administrative  procedures  that  CMS 
contractors,  ALJs  and  the  Medicare 
Appeals  Coimcil  (MAC)  at  the  DAB  will 
follow  in  processing  Medicare  claims 
appeals  until  we  are  able  to  fully 
implement  the  procedures  set  forth  in 
section  521  of  BIPA. 

n.  Implementation  of  the  New  Appeals 
Requirements 

CMS  is  fully  committed  to  improving 
the  administrative  appeals  process  by 
implementing  section  521  of  BIPA  and 
we  have  made  significant  progress 
toward  full  implementation  of  BIPA 
section  521.  Consistent  with  the  statute, 
we  recently  issued  a  Program 
Memorandum  to  our  carriers  and 
intermediaries  instructing  them  to 
implement  the  revised  filing  deadlines 
for  requesting  an  appeal  of  a 
reconsideration  or  review  and  the  lower 
amount  in  controversy  requirement  for 
Part  B  ALJ  hearings.  We  have  completed 
development  of  the  Requests  for 
Proposals  needed  to  solicit  bids  for  the 
QIC  contracts,  including  full  statements 
of  work  (SOWs)  for  these  contracts.  We 
are  releasing  the  draft  SOWs  for 
industry  comment  simultaneously  with 
issuing  this  CMS  ruling.  We  are  also 
completing  development  of  the  notice  of 
proposed  rulemaking  (NPRM)  needed  to 
establish  implementing  regulations  for 
the  provisions  contained  in  section  521 
of  BIPA,  and  we  expect  to  release  the 
NPRM  this  fall  for  public  display  and 
comment.  Additionally,  CMS  is  near 


completion  of  the  first  phase  of  a 
contract  to  develop  a  central  appeals 
case  tracking  system,  and  is  working  on 
revising  the  various  appeals  forms. 
Finally,  we  have  taken  steps  within  the 
agency  to  ensure  that  our  denial 
messages  from  the  initial  determination 
phase  through  to  reconsideration, 
review  and  fair  hearing  levels  are  more 
informative  to  potential  appellants. 
Despite  these  efforts,  however  we 
believe  it  is  in  the  public  interest  to 
implement  only  some  of  section  521's 
provisions  begiruiing  October  1,  2002. 
The  primary  reason  is  that  the  new 
appeals  provisions  require  additional 
policy  development  that  can  be  best 
accomplished  through  notice  and 
comment  rulemaking.  Only  with  the 
issuance  of  final  regulations  can  we 
achieve  the  uniformity  and  consistency 
needed  for  proper  implementation  of 
the  BIPA  521  provisions.  (See,  for 
example,  the  Inspector  General's 
January  2002  report:  "'Medicare 
Administrative  Appeals — The  Potential 
Impact  of  BIPA",  OEI-04-01-00290,  in 
which  CMS"  auditors,  the  OIG,  concur 
that  immediate  implementation  of 
section  521  presents  significant 
challenges  due  to  large-scale  structural 
changes  and  the  lack  of  guidance  or 
resources  to  ensure  a  smooth  transition 
to  the  new  system.)  Among  the  key 
issues  that  have  been  identified  by  CMS 
and  other  observers  as  requiring 
additional  policy  guidance  prior  to 
implementation  are: 

•  How  CMS  can  balance  its 
responsibilities  to  reduce  Medicare 
fraud  and  abuse  with  the  need  to 
comply  with  the  shorter  BIPA  time 
frames  and  escalation  provisions. 

•  The  proper  amount-in-controversy 
threshold  for  QIC  reconsiderations. 

•  The  rules  that  should  apply  during 
the  transition  period  to  the  new  appeals 
system  and  whether  it  is  possible  or 
prudent  to  operate  dual  appeals  systems 
depending  on  the  date  of  an  initial 
claim  determination. 

•  Whether  the  existing  availability  of 
phone  cuid  in-person  "fair  hearings"  can 
be  accommodated  under  the  new  QIC 
reconsideration  process. 

•  Whether  and  how  CMS  should  be 
represented  at  the  upper  levels  of  the 
appeal  process. 

•  How  will  case  docketing,  record 
keeping,  case  file  management  and 
transmission,  and  case  effectuation 
responsibilities  be  divided  between  the 
existing  contractors  and  the  QICs. 

•  Who  will  conduct  expedited 
determinations,  how  will  the  process 
work,  and  what  if  any  financial 
protections  will  be  involved. 

Each  year,  more  than  5  million 
Medicare  claim  appeals  are  filed  with 


54  CMS  contractors — the  FIs  and 
carriers — and  upper  level  appeals  may 
be  heard  by  any  one  of  an  estimated 
1 ,000  SSA'ALJs  or  by  the  MAC.  The 
introduction  of  QICs  into  this  process 
adds  a  new  level  of  complexity,  as  the 
questions  above  demonstrate.  As  we 
transition  to  the  new  appeals  process 
envisioned  by  BIPA.  it  is  crucial  that 
implementation  be  carried  out 
uniformly  and  that  our  implementation 
plans  be  clear  to  the  key  stakeholders 
who  will  be  affected  by  these  changes  in 
the  claim  appeals  process,  including  not 
only  the  entities  that  adjudicate  appeals, 
but  also  Medicare  beneficiaries, 
providers,  and  suppliers.  Attempting  to 
resolve  these  types  of  issues  and 
develop  final  regulations  without  public 
comment  will  clearly  produce 
piecemeal  public  policy  development. 
More  importantly,  it  is  unlikely  to 
achieve  the  more  efficient,  more 
accurate  appeals  system  that  is  the  goal 
of  the  BIPA  521  provisions. 

Thus,  in  view  of  the  complex  nature 
of  the  changes  required  by  BIPA.  we 
believe  that  it  is  essential  to  the  public 
interest  to  carry  out  notice  and  comment 
rulemaking  before  implementing  the 
new  appeals  provisions.  This 
rulemaking  effort  is  greatly  complicated 
by  the  continuing  uncertainty  over 
resource  availability  and  the  possibility 
of  further  changes  to  the  statutory- 
appeals  provisions.  Moreover,  we  need 
to  ensure  that  allocating  scarce  CMS 
resources  to  carry  out  this  statutory 
mandate  will  not  risk  disruptions  to 
other  fundamental  functions  of  the 
Medicare  program,  such  as  processing 
and  payment  of  Medicare  claims.  Rather 
than  risk  disruptions  to  these  core 
functions  of  the  Medicare  program,  we 
believe  that  the  more  appropriate  course 
is  to  continue  to  conduct  appeals  under 
the  current  system  while 
simultaneously  working  toward 
effective  BIPA  implementation. 

m.  What  Provisions  Will  Be 
Implemented  on  October  1,  2002? 

While  we  cannot  ignore  the  risks  of 
proceeding  directly  to  final  regulations 
without  public  comment.  CMS 
recognizes  the  urgent  need  for 
improvements  to  the  Medicare  claim 
appeals  system.  Additionally,  we 
understand  the  benefits  that  the  new- 
appeals  provisions  afford  to 
beneficiaries,  providers,  physicians  and 
other  suppliers  of  ser\'ice.  Therefore,  we 
sought  to  determine  the  feasibility  of 
implementing  individual  sections  of  521 
by  evaluating  each  of  the  key  BIPA 
provisions  in  terms  of  the  following 
criteria: 

•  Do  the  new  provisions 
fundamentally  affect  an  individuals 


62480 


Federal 


Register 


Vol    B7.  No.   194 /Monday,  October  7.  2002 /Notices 


right  tn  appeal  a  denied  claim,  or  do 
thev  primarily  involve  the  applicable 
appeals  procedures? 

•  Are  the  provisions  clear  and  self- 
pxplanatorv? 

•  f,an  the  provisions  be  implemented 
bv  October  1.  2002.  using  existing  CMS 
resources' 

•  Can  the  provisions  be  implemented 
appropriately  under  the  existing  appeals 
structure,  that  is.  without  the 
introduction  of  QICs  into  the 
administrative  appeals  process? 

•  In  the  short-term,  will 
implementing  a  given  provision  on  a 
stand-alone  basis  support,  rather  than 
undermine.  Congress'  statutory  intent 
(and  the  Administration's  shared  goal) 
of  producing  more  timely  and  accurate 
final  decisions  on  Medicare  claim 
appeals? 

Our  examination  revealed  three 
instances  where  all  of  these  key 
questions  could  be  answered 
affirmatively  Therefore,  CMS  %vill 
implement  the  following  provisions  on 
October  1.  2002: 

We  intend  to  implement  the  new  120- 
day  deadline  for  filing  reijuests  for 
redeterminations,  established  under 
section  ia69(a)(3)(C)(i)  This  change 
increases  the  existing  60-day  deadlint; 
for  requesting  reconsiderations  of  Part  .\ 
claims  and  decreases  the  180-day 
deadline  for  requesting  Part  B  reviews. 
This  provision  fundamentally  affects  an 
individual's  right  to  appeal  a  denied 
claim,  and  its  implementation  l^ 
financially  feasible  Therefore.  CMS  will 
implement  these  new  filing  deadlines 
for  all  initial  determinations  maiU-  on  or 
after  October  1.  2002  [Sote-:  These 
deadlines  do  not  apply  to  QIO 
determinations  ) 

We  recognize  that  this  change  would 
establish  a  shorter  deadline  for  Part  B 
appeals,  which  could  at  least 
temporarily  prove  mor*'  diffic  ult  to  meet 
for  parties  wishing  to  appeal  Part  B 
claims.  We  note  though  that  it  is 
generally  in  the  best  financial  interest  of 
an  appellant  to  request  an  appeal  ami 
receive  an  appeal  decision 
expeditiously.  Also,  particularly  for 
beneficiary  appellants,  we  believe  that 
uniform  appeals  filing  deadlines  for  Part 
A  and  B  claims  represents  another 
positive  aspect  of  this  change.  However, 
to  alleviate  any  hardship  associated 
with  the  possible  need  to  gather 
documentation  faster  than  in  the  past  in 
order  to  comply  with  the  new  statutory 
filing  deadlines,  we  are  instructing  CMS 
contractors,  under  these  limitefl 
circumstances,  to  grant  requests  for 
extensions  of  up  to  60  davs  in  the  filing 
deadline  for  Part  B  claims  that  are  based 
on  an  explanation  from  the  patient, 
provider,  or  supplier  that  the  time  was 


needed  to  gather  the  necessary 
supporting  rec:ords. 

Kt'Msed  section  1869(b)(1)(E)  specifies 
that  the  amount  in  controversy  (AIC) 
threshold  for  requesting  an  .M.|  hearing 
is  SI 00.  as  opposed  to  the  thresholds  of 
S5II0  for  Part  B  appeals  and  S200  for 
appeals  of  QIO  determinations.  It  also 
stipulates  the  circumstances  under 
whi(  h  appellants  may  aggregate  appeals 
to  meet  the  Alt'  threshold   We  believe 
that  the  reducetl  threshold  is  an 
unambiguous  change  that 
fundamentally  affec  ts  an  individual's 
right  to  appeal  a  denied  claim. 
Therefore.  C;MS  will  implement  the  new- 
amount  in  controversy  requirements  for 
Part  B  .\1,I  hearings  and  ALI  hearings  for 
QIO  initial  tleterminations  specified  in 
section  521  of  BIPA  for  initial 
determinations  made  on  or  after  October 
1,  2002  Contraiitors  should  continue  to 
follow  the  existing  instructions  for 
aggregation  of  claims  to  meet  the  AIC 
threshold— thus  the  rules  at  42  CFR 
405.740  and  40.')  HI 7  governing 
aggregation  continue  to  apply.  We  note 
that  the  new  statute  does  not  establish 
.111  .imount  in  i ontroversy  threshold  for 
QIC  reviews;  and  section  1842(b)(3). 
which  was  not  repealed  by  section  521, 
sets  a  SlOO  AIC  threshold  for  fair 
hearings  Thus,  we  believe  it  is 
appropriate  to  continue  a  SlOO  AIC 
threshold  for  carrier  fair  hearings. 

Revised  section  1869(a)(;3)  deals  with 
Pfdetenninations.  Redeterminations 
under  BIPA  are  to  be  conducted  by  the 
same  CMS  contractors  that  made  the 
initial  determinations  BIPA  section  521 
did  not  repeal  either  section 
1816(ni2)(A)  or  section  1842(b){2)(B)(i). 
which  currently  set  specific  time  frames 
for  Fl  reconsiderations  and  carrier 
reviews,  respectively.  The  general  rules 
and  limitations  establisned  under 
sections  1869(a)(3)(A)  and  (B)  basically 
mirror  current  policy,  for  example,  a 
contractor's  review  of  the  initial 
determination  must  precede  a  higher 
level  appeal  and  that  no 
redetermination  may  be  made  by  an 
individual  involved  in  the  initial 
determination.  Therefore,  for  initial 
determinations  made  on  or  after  October 
1.  2002.  existing  (IMS  contractors  will 
continue  to  follow  the  provisions  in 
sections  1816(f)  and  1842(b)  of  the 
Social  .Security  Act  for  both  Part  A 
reconsiderations  and  Part  B  reviews. 

The  remaining  provisions  in  section 
521  of  BIPA.  when  evaluated  using  the 
criteria  mentiontjd  above,  resulted  in 
negative  responses  to  all  or  most  of  the 
(juestions  posed.  We  will  discuss  each 
of  these  below,  in  the  order  in  which 
they  appear  in  the  revised  section  1869 
of  the  Act, 


Section  lH69(a)(2)(A)  of  the  Act.  as 
amended  by  BIPA.  requires  certain 
initial  determinations  to  be  concluded 
and  notice  provided  no  later  than  45 
davs  following  receipt  of  the  claim  by 
the  fiscal  intermediary  or  carrier.  Under 
the  current  process,  providers  are  given 
45  davs  to  produce  additional  medical 
documentation.  Thus,  the  imposition  of 
a  45-dav  decision-making  time  frame 
creates  substantial  financial  pressure  on 
the  existing  medical  review  structure. 
Additionally,  since  providers, 
physicians,  and  other  suppliers  will 
receive  significantly  less  time  to 
respond  to  document  requests,  we 
believe  that  these  entities  will  want  an 
opportunity  to  comment  on  how  these 
decision-making  deadlines  are  to  be 
implemented.  Therefore,  we  will 
address  this  issue  in  the  forthcoming 
proposed  rule. 

Section  1869(a)(3)(C)(ii)  of  the  Act,  as 
amended  by  BIPA.  requires  that  all 
redeterminations  of  initial 
determinations  made  on  or  after  October 
1.  2002  be  issued  within  30  days.  This 
reduction  of  the  current  timeframes 
established  by  sections  1816(f)(2)  and 
1842(b)(2)  of  the  Act.  creates  a  strain  on 
the  existing  appeals  structure  and 
requires  significant  additional  resources 
to  implement.  Given  these 
considerations,  we  are  unable  to 
implement  this  requirement 
immediately.  Instead,  we  will  continue 
to  hold  contractors  to  the  existing 
statutor\'  standards  in  sections 
1816(f)(2)  and  1842(b)(2)  of  the  Act,  that 
is.  90  percent  of  Part  A  reconsideration 
decisions  within  90  days,  and  95 
percent  of  Part  B  review  decisions 
within  45  days. 

Section  1869(b)(1)  of  the  Act  contains 
a  series  of  new  provisions  concerning 
Medicare  claim  appeals,  including  the 
general  rule  under  paragraph  (b)(1)(A) 
that  any  individual  who  is  dissatisfied 
with  a  redetermination  decision  can 
request  a  reconsideration  of  this 
decision  by  a  QIC  before  proceeding  to 
an  ALI  hearing.  As  discussed  in  detail 
above,  we  do  not  believe  it  is  feasible  or 
consistent  with  other  policy 
considerations  to  immediately 
implement  this  new  level  of  appeal; 
thus  we  do  not  intend  to  introduce  this 
change  until  QICs  are  in  place  to  carry 
out  these  reconsiderations. 

Sections  1869(b)(1)(B)  and  (C)  address 
provider  and  supplier  representation 
and  assignment  issues.  To  the  extent 
that  these  provisions  represent 
departures  from  existing  requirements, 
we  do  not  view  them  as  self-explanatory 
and  instead  believe  that  they  warrant 
notice  and  comment  rulemaking  before 
thev  can  be  implemented.  Thus,  we  do 
not  intend  to  make  any  changes  in 
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existing  regulatory  appeal  procedures 
based  on  these  provisions  effective 
October  1,  2002.  The  existing 
regulations  regarding  representation  (at 
20  CFR  Subpart  R,  and  42  CFR  405.870 
and  405.872)  will  continue  in  effect 
until  full  BIPA  implementation. 

Section  1869(b)(1)(D)  addresses  the 
time  limits  for  filing  upper  level 
appeals.  The  statute  charges  the 
Secretary  with  establishing  in 
regulations  time  limits  for  filing 
requests  for  ALJ  hearings.  We  believe 
that  the  public,  especially  the 
beneficiary  population,  will  want  an 
opportunity  to  comment  on  the  filing 
deadlines  that  will  govern  their  ALJ 
hearing  requests,  and,  therefore,  we  will 
address  this  issue  in  the  forthcoming 
proposed  rule. 

Section  1869(b)(1)(F)  establishes  a 
new  requirement  for  expedited 
determinations  in  the  cases  of  ^ 

individuals  who  are  dissatisfied  with 
provider  decisions  to  terminate  their 
care.  There  are  many  significant  issues 
related  to  these  new  provisions, 
including  who  should  conduct  these 
determinations,  to  whom  should  these 
provisions  apply,  and  related  financial 
liability  and  notice  requirements. 
Although  Quality  Improvement 
Organizations  have  performed  a 
comparable  function  for  hospital 
discharges  for  many  years,  the  new 
expedited  determination  process  is 
much  broader  in  scope  and  will  require 
substantial  additional  resources  and 
new  contractual  obligations.  We  also 
believe  that  the  beneficiary  population 
and  other  stakeholders  will  be 
interested  in  commenting  on  any  rules 
governing  expedited  determinations.  In 
view  of  these  considerations,  we  are 
unable  to  implement  these  provisions 
effective  October  1,  2002.  We  will 
discuss  these  complex  issues  in  detail  in 
our  upcoming  proposed  rule. 

As  the  statute  provides  under  section 
1869(b)(1)(C),  we  also  will  establish 
through  rulemaking  guidelines  with 
respect  to  the  reopening  and  revision  of 
initial  determinations  and  reconsidered 
determinations. 

Section  1869(c)  sets  forth  a  series  of 
requirements  for  conducting  QIC 
reconsiderations.  Until  the  Secretary 
enters  into  contracts  with  these  new 
entities,  we  £ire  unable  to  implement 
these  provisions.  As  noted  above,  we 
believe  it  would  be  impractical  to  begin 
the  formal  procurement  process  until 
we  have  reasonable  assurances  that  we 
can  allocate  adequate  resources  to 
commit  to  these  contractual  obligations. 
To  the  extent  that  we  are  unable  to 
commit  to  future  contractual 
obligations,  we  believe  that  it  would  be 
impractical  at  this  time  to  begin  the 


formal  contract  procurement  process, 
and  thus  expect  private-sector  entities  to 
expend  resources  preparing  their 
proposals.  Thus,  carriers  will  continue 
to  conduct  fair  hearings  in  accordance 
with  section  1869  of  the  Act,  prior  to  its 
amendment  by  BIPA,  and  existing 
regulations. 

Section  1869(d)  of  the  Act  sets  forth 
the  remaining  substantive  changes  to 
the  Medicare  administrative  appeals 
procedures.  These  changes  all  involve 
the  procedures  and  deadlines  for  upper 
level  appeals,  that  is,  hearings  before 
SSA  ALJs,  reviews  by  the  MAC  at  the 
DAB,  and  judicial  review.  Like  the 
provisions  set  forth  under  new  section 
1869(c),  we  believe  that  these  new 
requirements  are  clearly  premised  on, 
and  build  upon,  the  conduct  of  a 
previous  reconsideration  by  the  new 
QIC  entities.  In  fact,  section  1869(d)(1) 
which  contains  the  deadlines  for  ALJ 
hearings  specifically  states  that  the 
deadlines  apply  for  a  "hearing  on  a 
decision  of  a  qualified  independent 
contractor."  Similarly,  section 
1869(d)(2),  which  contains  the 
deadlines  on  DAB  proceedings,  puts 
those  deadlines  in  the  context  of 
"decisions  on  a  hearing  described  in 
paragraph  (1)" — that  is,  reviews  of  ALJ 
hearings  on  decisions  made  by  QICs. 

Without  QICs,  there  is  no  reasonable 
expectation  that  the  new  90-day 
deadlines  for  ALJ  and  DAB  decisions 
can  be  met.  With  fully  operational  QICs, 
on  the  other  hand,  working  in  concert 
with  other  systemic  improvements 
envisioned  by  the  statute  (such  as,  an 
appeal-specific  data  base)  there  is 
reason  to  believe  that  the  volume  of 
Medicare  claims  decisions  that  will 
reach  these  upper  levels  of  the  appeals 
system  can  be  significantly  reduced — 
eventually  making  attainable  the  new 
deadlines  established  under  section 
1869(d). 

Much  like  section  1869(c)(3)(C)(ii)  of 
the  Act,  section  1869(d)(3)  contains 
provisions  concerning  the  consequences 
of  a  failure  by  an  ALJ  or  the  DAB  to 
meet  the  new  90-day  deadlines  for 
decision-making.  In  brief,  the  statute 
gives  an  appellant  the  option  of 
escalating  a  case  to  the  next  level  of 
appeal,  and  also  to  Federal  district 
court,  if  a  decision  is  not  issued  within 
the  prescribed  timeframe.  These 
decision-making  deadlines  are  premised 
in  statute  on  the  sequential  introduction 
of  QICs,  under  section  1869(c).  Without 
QICs,  we  do  not  believe  that  these 
deadlines  can  be  met.  Thus,  as  a 
practical  reality,  implementing  these 
escalation  provisions  has  the  potential 
to  result  in  cases  escalating  to  Federal 
court  without  benefit  of  the  record 
developed  during  an  ALJ  hearing.  Under 


a  worst  case  scenario,  the  prospect 
would  exist  of  Federal  courts  being 
inundated  by  more  than  10.000  cases 
that  now  are  heard  annually  by  the 
MAC,  or  of  the  introduction  of  an 
endless  loop  where  cases  are  remanded 
from  the  courts  to  the  MAC  to  the  ALjs 
in  search  of  a  timely  decision.  We  do 
not  believe  that  these  prospects  are 
consistent  with  statutory  intent  or 
responsible  government,  and  thus  we  do 
not  believe  that  these  escalation 
provisions  can  be  implemented  effective 
October  1.  2002.  The  next  section  of  this 
ruling  discusses  how  contractors  will  be 
expected  to  implement  all  aspects  of 
this  ruling,  including  how  to  deal  with 
escalation  requests. 

rV.  Responsibilities  of  Medicare 
Contractors  Under  This  Ruling 

Until  QICs  are  established  and  final 
regulations  to  implement  section  521  of 
BIPA  are  issued.  Medicare  contractors 
(that  is,  FIs,  carriers,  and  QlOs) 
generally  should  continue  to  follow 
current  practices,  consistent  with 
section  1869  of  the  Act  prior  to  its 
amendment  by  BIPA,  and  consistent 
with  existing  regulations,  in  making 
initial  determinations  and  carrying  out 
Medicare  claim  appeals  and  reviews  of 
hospital  discharges.  As  explained  in 
Section  III  of  this  Ruling,  the  only 
substantive  changes  to  these  provisions 
involve  the  new  120-day  deadline  for 
filing  for  carrier  reviews  or  FI 
reconsideradons  and  the  reduction  of 
the  AIC  threshold  to  SlOO  for  an  ALJ 
heciring  for  the  Part  B  claim 
determinations  or  QIO  determination 
appeals  process.  Contractors  should  not 
implement  other  provisions  contained 
in  section  521  of  BIPA  until  further 
notice. 

If  an  FI  receives  a  request  for  a  QIC 
reconsideration  of  a  Part  A  claim  denial 
that  has  been  upheld  on  the  FIs 
reconsideration,  the  contractor  should 
treat  the  request  as  a  request  for  a 
hearing  before  an  ALJ  and  process  it 
accordingly.  After  following  the 
appropriate  processing  requirements, 
contractors  shoiild  retain  a  copy  of  the 
request  onsite  and  mail  a  copy  of  the 
request  to:  BIPA  Lead.  CMS.  Mail  Stop 
Sl-05-06,  7500  Security  Boulevard. 
Baltimore,  MD  21244.  If  a  carrier  or  FI 
receives  a  request  for  a  QIC 
reconsideration  of  a  Part  B  claim  denial 
that  has  been  upheld  on  review,  the 
contractor  should  treat  the  request  as  a 
request  for  a  fair  hearing,  and  process  it 
accordingly.  After  following  the 
appropriate  processing  requirements, 
contractors  should  retain  a  copy  of  the 
request  onsite  and  mail  a  copy  of  the 
request  to:  BIPA  Lead.  CMS,  Mail  Stop 
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S 1-05-06.  7500  Security  Boulevard. 
Baltimore.  MD  21244. 

If  a  contractor  receives  a  request  to 
escalate  an  appeal  to  the  ,ALI  hearing 
level  lor  the  MAC  level)  because  the 
contractor  (or  the  AL|)  has  not  issued  a 
timely  decision  on  the  appeal,  the 
Lontractor  should  inform  the  .ippellanf 
of  the  delav  in  implementation  ol  the 
BIPA  provisiims.  referencing  this 
Ruling,  and  explain  that  the  appeal  will 
he  processed  under  the  existing  appeals 
procedures  The  contractor  should  note 
that  thf  (  ontractor  (or  the  ALU  will 
notify  the  appellant  of  its  decision  on 
the  case  and  of  any  subsequent  right  the 
appellant  mav  have  to  an  .\LI  hearing 
iiir  \\.\C.  review)  on  the  decismn.  If  the 
appellant  makes  such  an  appeal,  a  copy 
of  the  cnntractors  correspondence  with 
the  appellant  should  be  sent  to  the  .^L| 
(or  the  MAC),  including  a  copy  of  the 
appellants  request  for  escalation 

If  an  ALI  or  the  MAC  requests  case 
tiU's  from  a  contractor  in  order  to 
process  a  request  to  escalate  an  appeal, 
the  contractor  should  notify  the  .AL|  nr 
the  MAC.  in  writing,  that  the  case  file 
is  currently  being  used  to  process  a 
request  for  appeal  dt  the  review, 
reconsideration  or  fair  hearing  level,  as 
appropriate  In  that  situation, 
contractors  should  indicate  that  the  case 
file  will  be  transmitted  when  the  carrier. 
FI  or  hearing  officer  completes  its 
review  Contractors  should  retain  a  copy 
of  the  request  onsite  and  mail  a  copv  of 
the  request  to;  BIP.\  Lead,  CMS.  Mail 
Stop  Sl-05-06.  7500  Security 
Boulevard.  Baltimore,  MD  21244 

FinalK  .  Qlds  should  continue  to 
review  hospital  discharges  in 
accordance  with  §^  1154(a)  and  1154(e) 
of  the  Act.  with  respect  to  time  frames 
and  financial  liability. 

Authority.  Section  11.54.  1869.  and  1879  of 
the  Social  Security  .\ct  142  l^.S.C.  1395ff)  and 
section  521  of  the  Medicare.  Medicaid,  and 
SCHIP  Benefits  Improvement  and  Protection 
Act  of  2000,  Pub.  L.  106-.554. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  No.  93.778.  Medical  .Assistance 
Program:  No  93.773  Medicare — Hospital 
Insurance  Program:  and  .No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Datt'd:  September  12,  2002. 
Thomas  \.  Scully. 

Administrator.  Centers  for  Medicare  fr 
Medicaid  Senices. 
(FR  Doc.  02-25351  Filed  10-1-02:  4:05  pm| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Department  of  Health  and 
Human  .Services  (HHS).  Centers  for 
Medicare  «c  Medicaid  Services  (CMS). 
ACTION:  Notice  of  new  System  of 
Records  (SQR). 


SUMMARY:  In  a(  cordance  with  the 
requirements  of  the  Privacy  .\ct  of  1974. 
we  are  proposing  to  establish  a  new 
system  of  records,  called  the  "Privacy 
Accountabilitv  Database  (PAD),"  HHS/ 
CMS/QIS  No.  09-70-0540  The  primary 
purpose  of  the  system  of  records  is  to 
aid  t^MS  in  tracking,  reporting,  and 
accounting  the  disclosures  made  from 
all  (.MS  system  of  records  as  permitted 
hv  the  Privacy  Act  of  1974  and  The 
Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
Information  retrieved  from  this  system 
of  records  w  ill  be  used  to  support 
regulatory,  reimbursement,  and  policy 
functions  performed  within  the  agency 
ur  by  a  contractor  or  consultant;  support 
constituent  requests  made  to  a 
Congressional  representative:  and 
support  litigation  involving  the  agency. 

We  have  provided  background 
information  about  the  proposed  system 
in  the  SUPPLEMENTARY  INFORMATION 
section,  below   .Mthfuigh  the  Privacy 
Act  requires  only  that  the  "routine  use" 
portion  of  the  system  be  published  for 
comment,  C;MS  invites  comments  on  all 
portions  of  this  notice.  See  "Effective 
Dates  '  section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  new 
system  report  with  the  Chair  of  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
.Affairs,  and  the  Administrator.  Office  of 
Information  and  Regulatory-  Affairs. 
Office  of  Management  and  Budget 
(OMB)  (m  September  19.  2002.  In  any 
event,  we  will  not  disclose  any 
information  under  a  routine  use  until 
forty  (40)  c:alendar  davs  after 
publii  ation.  We  may  defer 
implementation  of  this  system  of 
records  or  one  or  more  of  the  routine 
use  statements  listed  below  if  we 
receive  comments  that  persuade  us  to 
defer  implementation. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD).  CMS. 
Room  N2-04-27.  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850.  Comments  received  will  be 


available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  from  9 
a.m. -3p.m..  eastern  time  zone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberlv  Elmo,  Division  of  Data  Liaison 
and  Distribution  (DDLD),  CMS.  Room 
fsi2-04-27,  7500  Security  Boulevard. 
Baltimore.  Maryland  21244-1850. 
SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  New  System  of 
Records 

A.  Statutoi^-  and  Regulatory  Basis  for 
System  of  Records 

42  CFR  401.101-401.148  and  1106(a) 
of  the  Social  Security  Act.  42  U.S.C. 
1306(a),  45  CFR  552a(c)  of  the  Privacy 
Act  and  45  CFR  164.528  of  the  Health 
Insurance  Portability  and 
Acc:ountability  Act. 

B'Background 

CMS  administers  the  Medicare, 
Medicaid,  and  the  State  Children's 
Health  Insurance  Program  to  accomplish 
its  mission  of  ensuring  health  care 
security  for  beneficiaries.  Accordingly. 
CMS  possesses  the  nation's  largest 
collection  of  health  care  data  (consisting 
of  over  60  system  of  records),  with 
information  on  over  74  million 
Americans.  Having  in  place  adequate 
electronic  and  procedural  controls  to 
address  confidentiality  will  protect  this 
personally  identifiable  data. 

Data  files  consisting  of  personally 
identifiable  data  are  disclosed  to  various 
entities.  These  disclosures  fall  under 
exceptions  of  the  Privacy  Act.  routine 
uses  of  the  applicable  system  of  record 
or  are  permitted  by  HIPAA.  Privacy 
legislation  requires  CMS  to  track 
disclosures  from  each  individual  system 
of  records.  The  PAD  will  provide  the 
necessary  tracking,  reporting  and 
accounting  capabilities  that  CMS  must 
have  in  place  to  be  in  compliance  with 
the  Privacy  Act  of  1974  and  HIPAA. 

II.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  PAD  will  contain  information  on 
disclosures  of  CMS  data  that  fall  under 
exceptions  of  the  Privacy  Act:  routine 
uses  of  the  applicable  system  of  record 
or  permitted  by  HIPAA  that  require 
tracking.  This  system  may  also  contain 
the  Medicare  Health  Insurance  Claim 
Number,  Social  Security  Number,  or 
Railroad  Retirement  Board  Number  and 
a  PAD  tracking  number  for  Medicare 
beneficiaries  whose  CMS  data  have  been 
disclosed. 

The  PAD  will  be  implemented  in 
phases.  The  initial  fielding,  scheduled 
to  coincide  with  the  April  14.  2003 
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HIPAA  Privacy  Rule  compliance  date, 
will  capture  and  record  applicable 
disclosure  tracking  information  for 
enrollment  and  claims  databases  only 
(09-70-0536  Medicare  Beneficiary 
Database  and  09-70-0005  National 
Claims  History  National  Medicare 
Utilization  Database).  These  two 
databases  contain  the  information  most 
requested  and,  subsequently,  serve  as 
the  source  for  the  most  frequently 
disclosed  information.  This  phased 
implementation  is  based  on 
architectural  and  technical  limitations 
that  exist  in  the  CMS  data  center  today. 
Modernization  and  reengineering 
initiatives  are  ongoing  to  increase  cross- 
platform  compatibility  and  integration. 
The  FAD  will  incorporate  accounting  of 
additional  databases  as  they  are 
integrated  into  the  new  environment. 
This  SOR  will  be  republished  as 
necessary. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose{s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  PAD 
information  that  can  be  associated  with 
an  individual  as  provided  for  under 
"Section  III.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 
Identifiable  data  includes  individual 
records  with  PAD  information  and 
identifiers.  Non-identifiable  data 
includes  individual  records  with  PAD 
information  and  masked  identifiers  or 
PAD  information  with  identifiers 
stripped  out  of  the  file. 

CMS  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  the  PAD.  CMS  has  the 
following  policies  and  procedures 
concerning  disclosures  of  information 
that  will  be  maintained  in  the  system. 
In  general,  disclosure  of  information 
from  the  SOR  will  be  approved  only  for 
the  minimum  information  necessary  to 
accomplish  the  purpose  of  the 
disclosure  after  CMS: 

1 .  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  are  being  collected;  e.g., 
tracking,  reporting  and  accoimting  the 
disclosures  made  from  all  CMS  systems 
of  records  as  permitted  by  the  Privacy 
Act  and  HIPAA. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 


accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  The  purpose  for  w'hich  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would,  in 
fact,  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  individually,  identifiable 
information;  and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed, 

4.  Determines  that  the  data  are  valid 
and  reliable. 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  That  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  PAD  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  CMS  proposes  to  establish  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  agency  contractors,  or 
consultants  that  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this 
system  of  records  and  that  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

CMS  contemplates  disclosing 
information  under  this  routine  use  only 
in  ^tuations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  agency  business 
functions  relating  to  purposes  for  this 
system  of  records. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  whatever 


information  is  necessary  for  the 
contractor  to  fulfill  its  duties.  In  these 
situations,  safeguards  are  provided  in 
the  contract  prohibiting  the  contractor 
from  using  or  disclosing  the  information 
for  any  purpose  other  than  that 
described  in  the  contract  and  requires 
the  contractor  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Individuals  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  some  issue  relating  to  a  matter 
before  CMS.  The  Member  of  (Congress 
then  writes  CM,'"   and  CMS  must  be  able 
to  give  sufficien:  information  to  be 
responsive  to  the  inquiry. 

3.  To  the  Department  of  justice  (DOJ). 
court  or  adjudicator}"  body  when: 

a.  The  agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity:  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government: 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DO),  court  or  adjudicatory  body 
involved.  A  determination  would  be 
made  in  each  instance  that,  under  the 
circumstances  involved,  the  purposes 
served  by  the  use  of  the  information  in 
the  particular  litigation  is  compatible 
with  a  purpose  for  which  CMS  collects 
the  information, 

B.  Additional  Provisions  Affecting 
Routine  Use  Disclosures 

In  addition,  CMS  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enroUees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 
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This  Svstt'iTi  nf  Rfcords  contains 
Protected  Health  hiformation  as  defined 
by  the  Department  nf  Health  and  Human 
Services'  reyulatinn    Standards  fur 
Privacv  of  Individuallv  Identifiable 
Health  Information    '4=^  CFR  parts  160 
and  164.  65  FR  82462  as  amended  by  66 
PR  12434)  Disclosures  of  Protected 
Health  Information  authorized  bv  these 
routine  uses  mav  only  b»'  made  if.  and 
as.  permitted  or  required  bv  the 
"Standards  for  Pnvacv  of  Individually 
Identifiable  Health  Information." 

IV.  Safeguards 

The  PAD  system  will  conform  to 
applicable  law  and  policy  governint;  the 
privacv  and  securitv  of  Federal 
automated  information  systems  These 
include  but  are  not  limited  to:  the 
Pnvacv  .\ct  of  1974.  Computer  Securitv 
Act  of  14H7.  the  Paperwork  Reduction 
Act  of  199.5.  the  Clinger-Cluhen  .Act  of 
1996.  and  OMB  Circular  A-130. 
Appendix  III.  'Securitv  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  securitv  plan  as  required  bv 
OMB  Circular  .\-l3U.  Appendix  III 
This  plan  conforms  fullv  to  guidance 
issued  bv  the  National  Institute  ft)r 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18, 
"Guide  for  Developing  Securitv  Plans 
for  Information  Technology  Svstenis  " 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  C^MS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

A.  Authonzffd  L'sers 

Personnel  having  access  to  the  system 
have  been  trained  in  Privacy  Act 
requirements  Employees  who  maintain 
records  in  the  svstem  are  instructed  not 
to  release  any  data  until  the  intended 
recipient  agrees  to  implement 
appropriate  administrative,  technical, 
procedural,  and  physical  safeguards 
sufficient  to  protect  the  confidentiality 
of  the  data  and  to  prevent  unauthorized 
access  to  the  data.  Records  are  used  in 
a  designated  work  area  and  svstem 
location  is  attended  at  all  times  during 
working  hours. 

To  ensure  security  of  the  data,  the 
proper  level  of  class^user  is  assigned  for 
each  individual  user  level  This 
prevents  unauthorized  users  from 
accessing  and  modifv'ing  critical  data 
The  system  database  configuration 
includes  five  classes  of  database  users: 
— Datahasp  Administrator  class  owns 

the  database  objects  (e.g..  tables. 

triggers,  indexes,  stored  procedures. 

packages)  and  has  database 

administration  privileges  to  these 

objects. 


— Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  th>'  database. 

—Quality  Inih'X  Report  Generator  class 
has  read-only  access  to  all  fields  and 
tables: 

— Policy  Research  class  has  query  access 
to  tables,  but  are  not  allowed  to  access 
confidential  patient  identification 
information;  and 

— Submitter  cldss  has  read  and  write 
access  to  databa.se  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  will  implement  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  tn^uipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  CMS  system: 

Access  to  all  ser\ers  is  to  be 
controlled,  with  access  limited  to  only 
those  support  personnel  with  a 
demonstrated  need  for  access.  Servers 
are  to  be  kept  in  a  locked  room 
accessible  only  bv  specified 
management  and  system  support 
personnel   Each  server  is  to  require  a 
specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  i:ard.  kev  and/or  combination, 
which  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  Systems  (AIS) 
resources  caused  by  fire,  electricity, 
water  and  inadeauate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

— User  Log-on — Authentication  is  to  be 
performed  bv  the  Primary  Domain 
Controller/ Backup  Domain  Controller 
of  the  log-on  domain. 
— Workstation- S'ames — Workstation 
naming  conventions  may  be  defined 
and  implemented  at  the  agency  level. 
— Hours  ot  Operation — May  be 
restricted  bv  Windows  NT.  When 
activated  all  applicable  processes  will 
automaticallv  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The  • 
appropriate  hours  of  operation  are  to 
be  determined  and  implemented  at 
the  agency  level. 
— Inactivih'  Lockout — Access  to  the  NT 
workstation  is  to  be  automatically 
locked  after  a  specified  period  of 
inactivity 
—  Uunungs— Legal  notices  and  security 
warnings  are  to  be  displayed  on  all 
servers  and  workstations. 


— Remote  Access  Security— Windows 
NT  Remote  Access  Service  (RAS) 
securitv  handles  resource  access 
control.  Access  to  NT  resources  is  to 
be  controlled  for  remote  users  in  the 
same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and 
sharing  permissions.  Dial-in  access 
can  be  granted  or  restricted  on  a  user- 
by-user  basis  through  the  Windows 
NT  RAS  administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
securitv  These  include,  but  are  not 
limited  to:  The  Privacy  Act  of  1974;  the 
Computer  Security  Act  of  1987;  OMB 
Circular  A-130,  revised;  Information 
Resource  Management  Circular  #10; 
HHS  AIS  Security  Program;  the  CMS 
Information  Systems  Security  Policy. 
Standards,  and  Guidelines  Handbook; 
and  other  CMS  systems  security 
policies.  Each  automated  information 
svstem  should  ensure  a  level  of  security 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Effects  of  the  New  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
Data  in  this  system  will  be  subject  to  the 
authorized  releases  in  accordance  with 
the  routine  uses  identified  in  this 
svstem  of  records. 

'  CMS  will  monitor  the  collection  and 
reporting  of  PAD  data.  PAD  information 
is  submitted  to  CMS  through  standard 
systems.  CMS  will  use  a  variety  of 
onsite  and  offsite  edits  and  audits  to 
increase  the  accuracy  of  PAD  data. 

CMS  will  take  precautionary 
measures  (see  item  FV..  above)  to 
minimize  the  risks  of  unauthorized 
access  to  the  records  and  the  potential 
harm  to  individual  privacy  or  other 
personal  or  property  rights  of  patients 
whose  data  are  maintained  in  the 
system.  CMS  will  collect  only  that 
information  necessary  to  perform  the 
system's  functions.  In  addition,  CMS 
will  make  disclosure  from  the  proposed 
system  onlv  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacv  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
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as  a  result  of  maintaining  this  system  of 
records. 

Dated:  September  19,  2002. 
Thomas  A.  Scully, 

AdministTxitor,  Centers  for  Medicare  &■ 
Medicaid  Services. 

09-70-0540 

SYSTEM  NAME: 

Privacy  Accountability  Database 
(PAD),  HHS/CMS/OIS. 

SECURfTV  CLASSIFICATION: 

Level  3,  Privacy  Act  Sensitive. 

SYSTEM  location: 

HCFA  Data  Center,  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850.  CMS 
.contractors  and  agents  at  various 
locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  will  contain  the  Medicare 
Health  Insurance  Claim  (HIC)  Niunber, 
Social  Security  Nvunber,  or  Railroad 
Retirement  Board  Number  for  Medicare 
seneficiaries  whose  CMS  data  have  been 
disclosed  imder  exceptions  of  the 
Privacy  Act,  routine  uses  of  the 
applicable  system  of  record  or  are 
permitted  by  HIPAA. . 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  PAD  will  contain  information  on 
disclosures  of  CMS  data  that  fall  under 
exceptions  of  the  Privacy  Act;  routine 
uses  of  the  applicable  system  of  record 
or  permitted  by  HIPAA  that  require 
tracking.  This  system  may  also  contain 
the  Medicare  Health  Insurance  Claim 
(HIC)  Number,  Social  Security  Nimiber, 
or  Railroad  Retirement  Board  Number 
for  Medicare  beneficiaries  whose  CMS 
data  have  been  disclosed. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  CFR  401.101-401.148  and  sec 
1106(a)  of  the  Social  Security  Act,  42 
U.S.C.  1306(a).  45  CFR  552a(c)  of  the 
Privacy  Act  and  45  CFR  164.528  of  the 
Health  Insurance  Portability  and 
Accountability  Act. 

PURPOSE(S): 

The  primary  purpose  of  the  systems  of 
records  is  to  aid  CMS  in  tracking, 
reporting,  and  accounting  the 
disclosures  made  from  all  CMS  system 
of  records  as  permitted  by  the  Privacy 
Act  of  1974  and  The  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circumstances,  in  addition  to  those 


provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  PAD  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  CMS  policy  will 
be  to  prohibit  release  even  of  non- 
identifiable  data,  except  pursuant  to  one 
of  the  routine  uses,  if  there  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  enroUees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary).  Be  advised, 
this  System  of  Records  contains 
Protected  Health  Information  as  defined 
by  the  Department  of  Health  and  Himian 
Services'  (HHS)  regulation  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information"  (45  CFR  parts  160 
and  164,  65  FR  8462  as  amended  by  66 
FR  12434).  Disclosures  of  Protected 
Health  Information  authorized  by  these 
routine  uses  may  only  be  made  if.  and 
as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

1.  To  agency  contractors,  or 
consultants  that  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this 
system  of  records  and  that  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

2.  To  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

3.  To  the  Department  of  Justice  (DO}). 
court  or  adjudicatory  body  when: 

a.  The  agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DO)  has  agreedto  represent  the 
employee,  or 

d.  The  United  States  Goverimient;  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  paper  and 
magnetic  media. 

RETRIEVABILrrV: 

The  Medicare  records  are  retrieved  by 
Health  Insurance  Claim  Number.  Social 
Security  Number,  or  Railroad 
Retirement  Board  Number  of  the 
beneficiary  and  PAD  tracking  number. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  CMS 
system.  For  computerized  records. 
safeguards  have  been  established  in 
accordance  with  HHS  standards  and 
National  Institute  of  Standards  and 
Technology  guidelines;  e.g.,  security 
codes  will  be  used,  limiting  access  to 
authorized  persoimel.  System  securities 
are  established  in  accordance  with  HHS. 
Information  Resource  Management 
Circular  #10,  Automated  Information 
Systems  Security  Program;  CMS 
Information  Systems  Security. 
Standards  Guidelines  Handbook  and 
OMB  Circular  No.  A-1 30  (revised) 
Appendix  III. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  established  CMS.  Privacy  .^ct  and 
HIPAA  retention  guidelines.  CMS  will 
conduct  periodic  reviews  to  determine 
if  these  records  are  historical  and 
should  be  placed  in  permanent  files 
after  established  retention  periods  and 
administrative  needs  of  CMS  have 
elapsed. 

Note:  The  Department  of  lustice  issued  d 
directive  in  1992  prohibiting  the  destruction 
of  Medicare  claims/administralixe  records. 
Therefore,  ail  Medicare  claims-related' 
administrative  data  will  be  retained  iinlii  the 
freeze  is  lifted." 
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SYSTEM  MANAGER(S)  AND  AODHESS: 

Dirt'ctor,  DivisKin  nf  Data  Luii^dii  .iiid 
Dislributiun.  Kntt-rprist'  Uatabd^-s 
Group.  Gffict'  of  Information  Services. 
CMS.  Room  \2-()4-27.  7=^00  S*H;urity 
BouU'vard.  Baltimon;,  .Maryland.  21244- 
1H5U 

NOTIFICATION  PROCEtXJRE: 

For  purpose  of  ai  <  ess.  thf  subject 
individual  should  write  to  the  system 
manatjer.  who  will  require  the  system 
name,  the  sub|ect  individual's  name 
(woman's  maiden  name,  if  applicable), 
social  se(  uritv  number  (SSN) 
(furni>hin>j  the  SSN  is  voluntary,  hut  it 
mav  make  searching  for  a  record  easier 
and  prevent  delay),  address,  date  of 
correspondence  dnd  control  number 

RECORD  ACCESS  PROCEDtIRE: 

For  purpose  of  access,  use  the  same 
proceciures  outlined  in  Notification 
Procedures  above   Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought   (These 
procedures  are  in  accordance  with 


Instmment 


Department  regulation  45  CFR 

^.hS(a)(2)  I 

CONTESTING  RECORD  PROCEDURES: 

The  sub|ect  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  thi;  record  and 
specify  the  information  to  be  contested. 
State  the  (  orrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  lustification.  (These 
[iro<  edures  are  in  accordance  with 
llep.irtinent  regulation  45  (,FR  5b. 7.) 

RECORD  SOURCE  CATEGORIES: 

CMS's  National  Claims  History 
system  of  records,  Knrollment  Database 
system  of  records.  Medicare  Beneficiary- 
Database  system  of  records,  and 
Medi(,:aid  .Statistical  Information  System 
of  records 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
(FR  Dor..  02-25427  Filed  l()-4-()^,  8:4,5  dial 

BILLING  COOC  4120-03-P 


Online  IRG 


Number  of  re- 
spondents 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Online  Interstate  Referral  Guide 
(IRG). 

OAfB.Vo.   0970-0209. 

Description:  The  IRG  is  an  essential 
reference  maintained  by  OCSE  that 
provides  States  with  an  effective  and 
efficient  way  of  viewing  and  updating 
State  profile,  address,  and  PIPS  code 
information  by  consolidation  data 
available  through  numerous  discrete 
sources  into  a  single  centralized, 
automated  repository. 

Respondents:  State  IV-D  Child 
Support  Programs. 

Annual  Burden  Estimates: 


Number  of 
responses 
per  respond- 
ent 


Average  bur- 
den 
tiours  per 
response 


Total  burden 
hours 


54 


18 


292 


Estimated  Total  Annual  Burden 
Hours   242 

In  ( iiriipliance  with  the  requirements 

of  section  f5()H((  l(2)(A)of  the 
Paperwork  Reduc  tion  Act  of  1995.  the 
Administration  for  Children  and 
Families  IS  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  coUectum  desc  riheii  ibove. 
('opies  of  the  proposed  (  olle(  tioii  ■  if 
informatum  can  be  obtained  ami 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Offit.e  of  .\dministration. 
Office  of  Information  Servic  es,  .i7() 
L'Enfant  Promenade.  S\V  .  Washington 
DC.  02447,  .\ttn:  ACF  Rep.irt^  (l.Mraine 
()ffi(  er   .Ml  recjuests  should  be 
identified  by  the  title  of  the  inforinatiun 
collection. 

The  Department  specific  allv  recpiests 
comments  on;  (a)  Whether  the  prnpn^ed 
collection  of  information  is  necessar\ 
for  the  proper  performance  of  the 
tunc  tions  of  the  agency,  inc  hiding 
whether  the  information  shall  ha\.-' 
practical  utility,  tb)  the  accuracy  nt  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  (c) 
the  quality,  utility   and  ( laritv  of  the 
information  to  be  (  ollected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  c:ollec;tion  techniques  or 
other  forms  df  information  technology. 
Consideration  will  be  given  to 
comments  and  suggesticms  submitted 
witluii  tit)  days  of  this  publication. 

il.it.M    (  ).  tiit)iT  1.  2002. 
Robert  Sar^is. 
tt(  piorfs  (Jcarance  Officer. 
iFR  l)(u:.  02-25424  Filed  ll)-4-()2,  8:45  am] 
BILLING  CODE  4184-^1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

//(A-  C)CSE-:i69A:  Financial  Report; 
.iiid  CX:SE-34A:  Quarterly  Report  of 
I  ollections 

OMB  So    I)y7()-()1H1 
!h'-.rnption   Kac  h  State  agency 
ailnunistenng  the  Child  Support 
Enforcement  Prcigram  under  Title  IV-D 
of  the  Social  Security  .^ct  is  required  to 
provide  information  to  the  Office  of 
(hi  111  Support  Enforcement  concerning 
its  administrative  expenditures  and  its 
receipt  and  disposition  of  child  support 


payments  from  non-custodial  parents. 
These  quarterly  reporting  forms  enable 
each  State  to  provide  that  information, 
which  is  used  to  compute  both  the 
quarterly  grants  awarded  to  each  State 
and  the  annual  incentive  payments 
earned  by  each  State.  This  information 
is  also  included  in  a  published  annual 
statistical  and  financial  report,  available 
to  the  general  public. 

Comments  sent  to  the  Office  of  Child 
Support  Enforcement,  both  directly  and 
in  response  to  an  earlier  Federal 
Register  Notice  (67  FR  39727.  et  seq.]. 
provided  manv  useful  recommendations 
to  update  and  correct  these  financial 
reporting  forms.  However,  several 
comments  strongly  indicated  that  State 
agencies  would  have  inadequate  time  to 
incorporate  these  revisions  in  time  to 
meet  the  reporting  requirements  for  the 
fiscal  year  beginning  October  1.  2002.  In 
addition,  legislation  has  been 
introduced  in  Congress  that,  if  enacted, 
mav  require  additional  revisions  to 
these  forms. 

For  these  reasons,  we  have  decided  to 
request  that  the  expiration  date  of  the 
existing  forms  be  extended,  without 
change,  through  September  30,  2004. 

Respondents:  State  agencies 
administering  the  Child  Support 
Enforcement  Program. 
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instrument 


Number  of 
respondents 


Number  of  re- 
sponses per 
respondent 


OCSE-396A 
OCSE-34A  . 


54 

54 


4 

4 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


1.728 
1,728 


Estimated  Total  Annual  Burden 
Hours:  3,456. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Administration,  Office  of  Information 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  October  1,  2002. 
Robert  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  02-25425  Filed  10-4-02;  8:45  am] 

BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Los  Angeles  District  Office;  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  meeting  which  is 
intended  to  give  the  drugs,  devices,  and 
biologies  industries  and  consumers  an 
opportunity  to  exchange  information 
with  the  FDA  Los  Angeles  District  staff. 
The  main  focus  of  the  meeting  is  to 
provide  an  opportunity  for  the  Los 
Angeles  District  leadership  to  interact 
with  industry  and  the  public,  and  to 
discuss  regulatory  affairs,  plans,  and 
future  programs.  The  open  house  is 
sponsored  by  the  Orange  County 
Regulatory  Affairs  Discussion  Group 
(OCRA). 

Date  and  Time:  The  open  house  will 
be  held  on  Tuesday.  October  22,  2002, 
from  6  p.m.  to  9  p.m. 


Location:  The  open  house  will  be  held 
at  FDA  Los  Angeles  District,  19900 
MacArthur  Boulevard,  suite  300,  Irvine, 
CA  92612. 

Contact:  Ramlah  Oma,  Food  and  Drug 
Administration,  19900  MacArthur 
Blvd.,  suite  300,  Irvine,  CA  92612,  949- 
798-7611,  FAX:  94^798-7656,  or  Jack 
Dhuwalia,  OCRA,  PMB  624,  5405  Alton 
Pkwry,  suite  5A,  kvine.  CA  92604,  888- 
532^357,  FAX:  949-854-2672, 
Internet:  wwrw.ocra-dg.org. 

Registration  and  open  house 
Information:  For  registration 
information,  including  registration  form 
and  electronic  payment,  see  the  OCRA 
Internet  site  at  wrww.ocra-dg.org  (click 
on  "  OCRA  meetings"). 

Registrations  fees  are  $40.00  for 
members  of  OCRA,  Southern  California 
Pharmaceuticsd  Discussion  Group 
(SCPDG),  and  Parenteral  Drug 
Association  (PDA),  and  $45.00  for 
nonmembers.  The  cost  includes  hot  and 
cold  hors  d'oeuvres,  dessert  and 
nonalcoholic  beverages,  but  excludes 
parking  fees. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Ramlah  Oma  (see  Contact]  at  least  7 
days  in  advance. 

Dated:  October  1.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-25392  Filed  10-4-02:  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0385] 

Guidance  on  the  Petition  Process  to 
Request  Approval  of  labeling  for 
Foods  That  Have  Been  Treated  By 
irradiation;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance;  Implementation  of 
Section  10809  of  the  Fann  Security  and 
Rural  Investment  Act  of  2002,  Pub.  L. 
No.  107-171,  §  10809  (2002)  Regarding 
the  Petition  Process  to  Request 


Approval  of  Labeling  for  Foods  That 
Have  Been  Treated  By  Irradiation." 
which  explains  the  recommended 
process  for  petitioning  the  agency  for 
approval  of  labeling,  which  is  not  false 
or  misleading  in  any  material  respect,  of 
a  food  that  has  been  treated  by 
irradiation. 

DATES:  Submit  written  or  electronic 
comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
WTArw.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  A.  Carey,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-822).  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkw-v.,  College  Park.  MD  20740. 
301-436-23'71. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  is  announcing  the  availability  of 
a  guidance  document  implementing  the 
part  of  section  10809  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Public  Law  107-171.  §  10809 
(2002)),  that  states  that  "[pjending 
promulgation  of  the  final  rule  *  *  * .  any 
person  may  petition  the  Secretary  [FDA] 
for  approval  of  labeling,  which  is  not 
false  or  misleading  in  any  material 
respect,  of  a  food  which  has  been 
treated  by  irradiation  using  radioactive 
isotope,  electronic  beam,  or  x-ray." 
Section  10809  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  also 
requires  that,  pending  promulgation  of 
the  final  rule,  "[t]he  Secretary  [FDA] 
shall  approve  or  deny  such  a  petition 
within  180  days  of  receipt  of  the 
petition,  or  the  petition  shall  be  deemed 
denied,  except  to  the  extent  additional 
agency  review  is  mutually  agreed  upon 
by  the  Secretarv'  [FDA]  and  the 
petitioner." 

FDA  is  issuing  this  guidance  to 
interested  parties  who  wish  to  petition 
the  agency  for  approval  of  the  labeling 
of  a  food  treated  by  irradiation.  As 
explained  in  the  guidance,  FDA 
recommends  that  interested  parties  who 
wish  to  petition  the  agency  use  the 
procedures  set  forth  in§10.30(21  CFR 
10.30),  except  that  §  10.30(e)(2)(iii). 
regarding  180-day  tentative  responses. 
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does  nut  applv.  betause  >ectiitn  lOHO't 
of  the  Farm  Security  and  Rural 
Investment  Act  of  2002  provides  that 
the  petition  is  deemed  denied  if  the 
Secretary  (FDA)  fails  to  act  on  the 
petition  within  180  days  of  its  receipt, 
unless  the  parties  mutually  agree  upon 
an  extension. 

This  guidance  is  a  level  1  ^uiHance 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (^  10.115 
(21  CFR  10  1151)  The  agencv  is 
soliciting  public  (omiTM'nt.  but  is 
implementing  this  guidan(  e  document 
immedidtelv  in  accordance  with 
§  10.1 15(g)(2)  because  the  agency  has 
determined  that  prior  public 
participation  is  not  fea.sible  or 
appropriate  The  Farm  Security  and 
Rural  Investment  .Act  of  2002  (Public 
Law  107-171)  was  enacted  on  Mav  13, 
2002.  and  section  10804  is  now  in  effe(  t 
and  must  be  implemented  immediately 
Thus,  there  is  a  pressing  need  for 
:.:iii(irince  to  help  effect  such 
inipU-mentation  Ac< ordingly.  FDA  is 
making  this  guidance  effective 
immediately.  This  guidance  represents 
the  agency's  current  thinking  on  this 
subject   It  does  not  create  or  nmfer  am 
rights  for  or  on  any  person  and  (ioe>,  nut 
operate  to  bind  FDA  or  the  public.  An 
alternate  approach  mav  be  used  if  such 
approach  satisfies  the  requirements  of 
the  ripplirable  statutes  and  regulations. 

II.  Paperwork  Reduction  Act  of  1995 

This  guidancf'  (  nntains  inform.itiim 
collection  pro\  ismns  that  ,in'  -.uhiect  to 
review  bv  the  Office  of  Management  and 
Budget  (C)MB)  under  the  Paperwork 
Reduc  tion  Act  of  1995  (44  U.S.C.  3501- 
3520]  The  collection  of  information  in 
citizen  petitions  under  ^  10  JO  is 
approved  under  OMB  control  number 
0910-0183 

III.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES i  written  or  electronic 
comments  on  thl^  guidance  at  any  time. 
Groups  or  organizations  must  submit 
two  copies  of  anv  written  comments. 
Individuals  mav  submit  one  copv  of 
their  comments  IdentiK  vour  written 
comments  bv  placing  the  docket  number 
at  the  top  of  vour  comment(s).  If  you 
base  vour  comments  on  scientific 
evidence  or  data,  please  submit  (.opies 
of  the  specific  information  along  with 
vour  comments.  .Any  comments 
submitted  will  be  filed  under  the  docket 
number  identified  in  brackets  in  the 
heading  of  this  document  The  guidance 
and  received  comments  mav  be  seen  in 
the  Dockets  Management  Branch 
between  9  am  and  4  p.m  .  Monday 
through  Friday 


IV.  Klei:troni«  .Access 

Persons  with  aciess  to  the  Internet 
may  obtain  the  ilocument  at  http:/ 
wM-w  cftiiin  Ma.fiov/-  dms/ 
guidance.html. 

Dated:  September  27.  2002. 
Man-arel  M.  Dotzel. 
-■A.s.scK  uilf  Ctuii/nj.sv/unfr  lor  Policy. 
IKR  Uor.  02-25)40  Filed  10-4-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02P-0009] 

Draft  Guidance  for  Industry:  Guidance 
on  Bulk  Transport  of  Juice 
Concentrates  and  Certain  Shelf  Stable 
Juices;  Availability 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 


summary:  The  Food  and  Drug 
.Administration  (FDA)  is  announcing  the 
availabilitv  of  a  draft  guidance 
document  entitled   'Guidance  on  Bulk 
Transport  of  [nice  ("ioncentrates  and 
Certain  Shelf  Stable  Juices."  This  draft 
guidanc:e  document  is  intended  to 
provide  processors  of  juice  concentrates 
and  certain  shelf  stable  juice  products 
with  recommendations  for  the  use  of 
appropriate  control  measures  to  ensure 
that  juice  concentrates  and  certain  shelf 
stable  juic:es  do  not  become 
contaminated  or  rec:ontaminated  with 
miiTobial  pathogens  during  bulk 
transport. 

DATES:  Submit  written  or  electronic 
comments  conc;erning  the  draft 
guidance  by  December  6.  2002.  to 
ensure  adequate  consideration  in  the 
preparation  of  the  final  guidance 
document.  Comments  on  this  guidance 
mav  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to 
Amv  (;reen  (.see  FOR  FURTHER 
INFORMATION  CONTACT).  See 
SUPPLEMENTARY  INFORMATK)N  section  for 
electronic  access  to  this  draft  guidance. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Fcjod  and  Drug 
.Administration.  5630  Fishers  Lane.  rm. 
lObl.  Rockville.  MD  20852.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
electronic  comments  to  http:// 
uivw  fda  gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Green.  Center  for  Food  Safety  and 


Applied  Nutrition  (HFS-306).  Food  and 
Drug  Administration.  5100  Paint  Branch 
Pkwv..  College  Park.  MD  20740.  301- 
430-2025,  FAX  301-436-2651. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FD.A  has  developed  the  draft  guidance 
document  to  provide  processors  of  juice 
concentrates  and  certain  shelf  stable 
juice  products  with  recommendations 
for  the  use  of  appropriate  control 
measures  to  help  ensure  that  juice 
concentrates  and  certain  shelf  stable 
juic:e  products  do  not  become 
contaminated  or  recontaminated  with 
microbial  pathogens  during  bulk 
transport.  The  draft  guidance 
recommends  control  measures  for 
several  transport  modalities,  including: 

(1 )  Multiuse  or  reusable  containers  (e.g.. 
tankers,  reusable  drums  without  liners, 
and  reusable  totes  without  liners)  and 

(2)  single-use  sanitary  containers  or 
liners  [e.g..  single-use  sanitary  totes, 
single-use  sanitary  drums,  bag-in-box 
containers,  totes  with  single-use 
sanitarv-  liners,  and  drums  with  single- 
use  sanitary  liners).  The  draft  document 
describes  five  major  areas  of  concern 
with  bulk  transport  systems,  special 
considerations  for  tankers,  and  provides 
examples  of  a  cleaning  and  sanitizing 
protocol  for  a  tanker,  control  measures 
that  might  be  used  in  loading  and 
unloading  a  tanker,  and  critical  control 
points  a  producer  might  use  to  include 
bulk  transport  in  its  hazard  analysis 
critical  control  point  (HACCP)  plan. 

This  draft  guidance  is  partly  in 
response  to  a  citizen  petition  submitted 
bv  certain  representatives  of  the  juice 
industry  asking  that  FDA:  (1)  Amend  21 
CFR  120. 24(c)  to  exempt  processors  of 
juice  concentrate  and  certain  shelf 
stable  juice  products  from  the  'single 
facility  requirement"  and  (2)  delay  the 
effective  date  of  the  "single  facility 
requirement"  until  the  agency  has 
disposed  of  the  citizen  petition.  The 
petitioners  contend  that  transportation 
hazards,  which  the  "single  facility 
requirement"  was  designed  to  address, 
could  be  adequately  addressed  as  part  of 
a  processor's  HACCP  plan.  This  draft 
guidance  provides  recommendations 
that  producers  and  users  of  juice 
concentrates  and  certain  shelf  stable 
juice  products  can  use  to  prevent, 
reduce  to  acceptable  levels,  or  eliminate 
the  risk  of  contamination  or 
recontamination  of  these  products  with 
microbial  pathogens  during  bulk 
transport  and  thus  satisfy  the  conditions 
under  which  FDA  will  consider  the 
exercise  of  enforcement  discretion. 

The  (haft  guidance  entitled 
"Guidance  on  Bulk  Transport  of  Juice 
Concentrates  and  Certain  Shelf  Stable 
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Juices"  is  being  issued  as  a  level  1  draft 
guidance  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  This  draft  guidance  represents 
the  agency's  current  thinking  on  this 
subject.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

ni.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  at  http:// 
www.cfsan.fda.gOv/~  dms/ 
guidance.html. 

Dated:  September  27,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[PR  Doc.  02-25342  Filed  10-4-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0384] 

Draft  Guidance  for  Industry: 
Standardized  Training  Curriculum  for 
Application  of  HACCP  Principles  to 
Juice  Processing;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Standardized  Training 
Curriculum  for  Application  of  HACCP 
Principles  to  Juice  Processing"  (the  draft 
giudance).  Tbe  draft  guidance  advises 
juice  processors  of  FDA's  view  that  the 
first  edition  of  the  "Juice  HACCP 
Training  Curriculum"  of  the  Juice 
HACCP  Alliance  (the  standardized 
curriculum]  is  adequate  for  use  in 


training  individuals  to  meet  the 
requirements  of  the  juice  hazard 
analysis  and  critical  control  point 
(HACCP)  regulation.  The  draft  guidance 
also  advises  processors  and  educators 
on  how  the  requirements  of  the  juice 
HACCP  regulation  may  be  met  using  the 
standardized  curriculum  or  alternative 
curricula  for  training  individueds  and  on 
how  they  can  view,  download,  or 
purchase  the  standardized  curriculum. 
DATES:  Submit  written  or  electronic 
comments  concerning  this  draft 
guidance  by  December  6,  2002,  to 
ensure  adequate  consideration  in 
preparation  of  the  final  guidance 
document.  Comments  on  this  draft 
guidance  may  be  submitted  at  any  time. 
ADDRESSES:  Submit  wrritten  requests  for 
single  copies  of  the  draft  guidance  to 
Michael  E.  Kashtock,  (see  FOR  FURTHER 
INFORMATION  CONTACT).  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request. 
Submit  wnritten  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Kashtock,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
305),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwv.,  College  Park, 
MD  20740-3835,  301-436-2022,  FAX 
301-436-2651.  e-mail: 
mkashtoc@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA's  juice  HACCP  regulation  in  part 
120  (21  CFR  part  120)  includes  in 
§120.13  a  requirement  that  individuals 
who  perform  certain  specified 
functions,  e.g.,  developing  the  hazard 
analysis  or  the  HACCP  plan,  "shall  have 
successfully  completed  training  in  the 
application  of  HACCP  principles  to 
juice  processing  at  least  equivalent  to 
that  received  under  standardized 
curriculum  recognized  as  adequate  by 
the  Food  and  Drug  Administration,  or 
shall  be  otherwise  qualified  through  job 
experience  to  perform  these  functions.  ' 
This  draft  guidance  advises  juice 
processors  of  FDA's  view  that  the  first 
edition  of  the  "Juice  HACCP  Training 
Curriculum"  of  the  Juice  HACCP 
Alliance  (coordinated  through  the 
efforts  of  the  National  Center  for  Food 
Safety  and  Technology  at  the  Illinois 
Institute  of  Technology)  (the 
standardized  curriculum)  is  adequate 


for  use  in  training  individuals  to  meet 
the  requirements  of  the  juice  HACCP 
regulation.  This  guidance  also  advises 
processors  and  educators  on  how  the 
requirements  of  the  juice  HACCP 
regulation  may  be  met  using  the 
standardized  curriculum  or  altemati\e 
curricula  for  training  individuals  and  on 
how  they  can  view,  download,  or 
purchase  the  standardized  curriculum. 

The  draft  guidance  entitled 
"Guidance  for  Industrx':  Standardized 
Training  Curriculum  for  Application  of 
HACCP  Principles  to  Juice  Processing.  " 
is  being  issued  as  a  level  1  draft 
guidance  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  This  draft  guidance  represents 
the  agency's  current  thinking  on 
curricula  for  training  juice  processing 
personnel  in  the  application  of  HACCP 
principles  to  juice  processing.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

II.  Conmients 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  the  CFSAN 
Web  site  at  http://www.cfsan.fda.gov/ 
— dms/guidance.html. 

Dateci:  September  27.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
IFR  Doc.  02-25391  Filed  10^-02;  8:45  ami 
BILUNG  CODE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 D-0493] 

Guidance  for  Industry:  Exemptions 
From  the  Warning  Label  Requirement 
for  Juice — Recommendations  for 
Effectively  Achieving  a  5-Log 
Pathogen  Reduction;  Availability 

agency:  FiKxi  and  Drug  Administr.tt inn 

HHS. 

ACTION:  Notice. 

SUiWMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidanct^  entitled 

E.xt'mptions  from  the  Warning  Label 
Requirement  for  luice — 
Recommendations  for  Effectively 
Achieving  a  5-Log  Pathogen  Reduction." 
This  guidance  is  intended  to  provide 
revised  FDA  guidance  to  small  and  verv 
small  fruit  and  vegetable  juic  e 
processors  for  effectively  achieving  a  5- 
log  pathogen  reduction  that  is  the  basis 
for  f'xempting  |uice  products  from  the 
warnintj  label  re(|uirement  established 
bv  the  final  rule  entitled     Food 
Labeling:  Warning  and  Notice 
Statement.  Labeling  of  luice  Products" 
{'the  juice  labeling  rule").  A  5-log 
pathogen  reduction  is  also  a 
requirement  of  the  final  rule  entitled 

"Hazard  Analysis  and  Critical  Control 
Point  (HACCP);  Procedur^•s  for  tht-  .Safr 
and  .Sanitary  Processing  and  Importing 
(jf  luice"  (the  'juice  HACCP  rule"). 
DATES:  .Submit  written  or  electronic 
(  omments  concerning  the  guidance  at 
any  time. 

ADDRESSES:  Submit  written  requests  for 
singlf'  copies  of  this  guidance  entitled 

Guidance  for  Industry:  E.xemptions 
from  the  Warning  Label  Requirement  for 
luice — Recommendations  for  Effectively 
Achieving  a  5-Log  Pathogen  Reduction" 
to  lennifer  .\  Burnham  (see'  FOR 
FURTHER  INFORMATION  CONTACT) 

Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  5fi30  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  SVe  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance. 
Submit  electronic  comments  to  http:// 
v\-w\v  fdu  i;ov  rU)rkftsn-( onunfnts. 
FOR  FURTHER  INFORMATION  CONTACT: 
lennifer  A   Burnham.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
306).  Food  and  Drug  Administration. 
5100  Paint  Branch  Parkway,  College 
Park.  MD  20740,  301-436-2030,  FAX: 
301-436-2632 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  Dec  ember  21.  2001.  FDA  issued  a 
draft  guidanc:e  document  that  outlined 
the  agency's  current  recommendations 
for  effectively  achicn'ing  a  5-log 
pathogen  reduction  in  juice.  The 
purpose  of  this  draft  guidance  was  to 
encourage  processors  who  are  not 
subject  to  the  juice  HACCP  rule  and 
who  are  performing  a  5-log  pathogen 
reduction  to  attain  exemption  from  the 
warning  label  requirement  to  apply 
effective  5-log  pathogen  reduction 
treatments  based  upon  FDA's  most 
(  urrent  scientific:  understanding.  In  the 
Federal  Register  notice  of  December  21 , 
2001  (66  FR  65978),  announcing  the 
availability  of  the  draft  guidance 
doc:umt!nt.  FDA  provided  a  60-day 
period  for  comment  on  the  draft 
guidance. 

FDA  received  four  comments  in 
response  to  the  December  21,  2001.  draft 
guidance  document.  These  comments 
represented  the  views  of  trade 
associations  representing  small  farm 
family  i:itrus  operations,  commercial 
fresh  citrus  shippers,  juice  and  juice 
beverage  producers  and  suppliers,  and  a 
[uiblic  health  group.  The  comments 
suggested  changes  or  modifications  to 
FDA  s  revised  recommendations  for 
effectively  achieving  a  5-log  pathogen 
reduction.  FDA  has  considered  the 
submitted  comments  and  determined 
that  the  suggc^sted  changes  or 
nindifi(  ations  are  beyond  the  scope  of 
this  guidance  or  are  not  consistent  with 
FDA's  c  urrent  scientific  understanding 
of  pathogen  reduction.  On  its  own 
initiative.  FDA  is  making  certain 
editorial  changes  in  the  guidance. 

II.  Conclusion 

The  agency  is  adopting  the  revised 
recommendations  for  effectively 
achieving  a  5-log  pathogen  reduction 
that  is  the  basis  for  exempting  juice 
products  from  the  warning  label 
requirement  as  presented  in  the  draft 
guidance  document.  After  considering 
the  comments  the  agency  received,  the 
agency  has  determined  that  no  changes 
are  warranted. 

The  guidance  entitled  'Guidance  for 
Industry:  Exemptions  from  the  Warning 
Label  Requirement  for  [nice — 
Recommendations  for  Effectively 
Achieving  a  5-Log  Pathogen  Reduction" 
is  being  issued  as  a  level  1  guidance, 
consistent  with  FDA's  good  guidance 
prac:tices  regulation  (21  CFR  10.115). 
This  guidance  represents  the  agency's 
current  recommendations  for  effectively 
achieving  a  5-log  pathogen  reduction  in 
juice.  It  does  not  create  or  confer  any 
rights  for  (jr  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 


alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

III.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
to  the  Dockets  Management  Branch  (see 
ADDRESSES)  on  this  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  The  guidance  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

IV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
\\^\'w.  cfsan.fda.gov/~-  dms/ 
guidance.html. 

Dated:  September  27.  2002. 
Margaret  M.  Dotzel, 

.■\s^u(iate  Commissioner  for  Policy. 

|FR  Doc.  02-25.341  Filed  10-4-02;  8:4,5  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  November 
6.2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  bv  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  700.  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
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SUPPLEMENTARY  INFORMATION: 
Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-016881 

Applicant:  Hawthorn  Corporation, 

Grayslake,  Illinois 

The  applicant  requests  a  permit  to 
export ,  re-export,  and  re-import 
captive-bom  tigers  [Panthera  tigris)  and 
future  progeny  bom  outside  of  the 
United  States  currently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-062075 

Applicant:  The  Hawthorn  Corporation, 

Grayslake,  IL 

The  applicant  requests  a  permit  to 
export ,  re-export,  and  re-import 
captive-born  tigers  (Panthera  tigris)  and 
future  progeny  bom  outside  of  the 
United  States  currently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

PRT-062056 

Applicant:  Columbus  Zoo  and 
Aquarium,  Powell,  Ohio 
The  applicant  requests  a  permit  to 
transfer  from  the  Miami  Metro  Zoo, 
Miami,  Florida  to  the  Columbus  Zoo 
And  Aquarium,  Powell,  Ohio,  live 
Komodo  island  monitors  (Varanus 
komodoensis)  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  conservation  for  a 
period  of  five  years. 

PRT-050415 

Applicant:  Big  Game  Alaska  Inc,  Portage 

Glacier,  AK 

The  applicant  requests  a  permit  to 
import  5  live  captive-born  wood  bison 
from  LaPrarie  Woodland  Bison  Ranch 
Whitehorse,  Yukon  Territory,  Canada, 


for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
propagation. 

PRT-058654 

Applicant:  Oregon  Graduate  Institute, 

Beaverton,  OR 

The  applicant  requests  a  permit  to 
import  biological  samples  (trunk  mucus) 
taken  from  two  captive  held  Asian 
elephants  [Elephas  maximus)  that  were 
bom  in  the  wild.  The  elephants  are 
current  residents  of  the  Auckland  Zoo, 
Auckland,  New  Zealand,  their  samples 
will  be  used  for  scientific  research 
purposes.  This  notification  covers 
activities  conducted  by  the  applicant  for 
a  five-year  period. 

PRT-058905 

Applicant:  Oregon  Graduate  Institute, 

Beaverton,  OR 

The  applicant  requests  a  permit  to 
export  and  re-import  non-living 
museum  specimens  of  endangered  and 
threatened  species  of  plants  and  animals 
previously  accessioned  into  the 
permittee's  collection  for  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant  for 
a  five  year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy-  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.]  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-061116 

Applicant:  James  L.  Scull,  Jr.,  Rapid 

City.  SD 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus] 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
fi-om  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 


unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  September  27.  2002 

Charles  S.  Hamilton. 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  ot  Manatiement  Authority. 

IFR  Doi  .  02-2.').18;i  Filed  10—1-02:  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 


SUMMARY:  The  public  is  invited  to 

comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  b\  .N'ovember 
6.  2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service.  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submittecl  to  the  Director 
(address  above). 

PRT-062382 

Applicant:  Eddie  R.  Simone,  Ogden  IT 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa. 
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for  the  purpose  of  enhancement  ut  the 
sur\ival  of  the  species. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Numher  1018-0093. 
Federal  Agencies  mav  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number 

Odtpd   September  20.  2002 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits. 
Division  of  Management  Authority 
(FR  Doc.  02-25;<84  Filed  10-4-02;  8:45  ami 

BILLING  CODE  4310-55-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlite  Service 

Notice  of  Receipt  of  Applications  for 
Endangered  Species  Recovery  Permit 

agency:  Fi>ri  .md  Wiidliff  Service. 

InttTior 

action:  Notice  of  receipt  of  permit 

applications. 

SUMMARY:  The  followng  applicants  have 

applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  (16  U  S.C.  1531  et  seq.)  The  U.S. 
Fish  and  Wildlife  Service  (Service)  , 
solicit  review  and  comment  from  local, 
State,  and  Federal  agencies,  and  the 
public  on  the  following  permit  requests. 
DATES:  Comments  on  these  permit 
applications  must  be  received  on  or 
before  November  6,  2002,  to  receive  our 

Cnn^lli»T.itinn 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species.  Ecological 
Services,  US.  Fish  and  Wildlife  Service, 
911  NE.  11th  Avenue.  Portland,  Oregon 
97232-4181  (fax:  503-231-6243).  Please 
refer  to  the  respective  permit  number  for 
each  application  when  submitting 
comments  .Ml  comments  ret  eived, 
including  names  and  addresses,  will 
bt'come  part  of  th>'  nffi(  ial 
administratne  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  ntht-r  intorindtmn 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
rtHjuirements  nf  the  Privacy  Act  and 
Freedom  I  if  information  .^ct.  by  any 
partv  who  submits  a  written  request  for 
a  copv  of  such  documents  within  20 
davs  of  the  date  of  publication  nf  this 
notice  to  the  address  above  (telephone: 
503-231-2063).  Please  refer  to  the 


respe(.tive  permit  number  for  each 

application  when  requesting  copies  of 

documents 

SUPPLEMENTARY  INFORMATION: 

Permit  No.  rE-776608 

Afiplu  ant:  Monk  ii  .Associates  LLC, 

Walnut  Creek,  California. 

The  permittee  re()uests  an  amendment 
to  take  (harass  by  survey,  capture, 
handle,  and  release)  the  Sonoma 
distinct  population  segment  (UPS)  of  the 
California  tiger  salamander  (Amhvstoma 
californiense)  in  conjunction  with 
demographic  research  in  Sonoma 
Ciountv.  C:alifornia  for  the  purpose  of 
enhancing  its  survival. 

Permit  No.  TE-028605 

Appliaint  SWC.\  hit  .  Environmental 

Ckinsultants.  Mission  V'iejo, 

California. 

The  permittee  requests  an  amendment 
til  take  (harass  bv  survev)  the 
siiuthwestern  willow  flvcatcher 
[Eiupidotuix  tniillii  extimus)  and  the 
California  least  tern  {Sterna  antillurum 
lirnuni]  ill  (  oriiuiu  tion  with 
demographii  resean  h  throughout  the 
range  of  e,n  li  spec  les  in  ("alifornia  tor 
the  purpose  nt  enhanc  int;  their  survival 

Permit  No.  TE-06Q971 

Applicant:  Paul  Ue  Ley,  University  of 
California,  Riverside.  California. 
The  applicant  retjuests  a  permit  to 
take  (collect)  tht;  cvsts  of  the  Riverside 
fairv  shrimp  {Streptocephalus  woottoni). 
.uid  remove,' red  IK  e  to  possession  root 
material  of  EiMifiiuni  anstulatum  var. 
parishii  (San  Diego  button-celery)  and 
Orcuttia  californica  (California  Orcutt 
grass)  in  conjunction  with  research  on 
nematodes  in  Riverside  (bounty. 
California  fur  the  purpose  of  enhancing 
their  survu.il 

Permit  No.  TE-061146 

Applicant   Delinr.ih  Clark,  Corvallis, 

Oregon. 

The  applicant  requests  a  permit  to 
take  (kill)  the  Fender's  blue  butterfly 
[Icariria  lainnides  tendeni]  in 
conjunc  tion  with  habitat  restoration 
using  herbi(  ides  m  Benton  County, 
CJregon  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-061625 

Appht  ant:  Stephanie  Owens.  San  Diego. 

California. 

The  applu  ant  requests  a  permit  to 
take  (monitor  nests)  the  least  Bell's  vireo 
(V'/reo  belhi  piisiUu^].  and  (survey  by 
pursuit)  the  Quino  checkerspot  butterfly 
[Enphviirvds  rditha  qumo]  in 
conjuni  tinn  with  demographic  research 
throughout  the  range  of  each  species  in 


California  for  the  purpose  of  enhancing 

their  survival. 

Permit  No.  TE-797267 

Applicant:  H.T.  Harvey  and  Associates. 

San  Jose,  California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  capture, 
handle,  and  release)  the  Sonoma  and  the 
Santa  Barbara  DPSs  of  the  California 
tiger  salamander  {Ambystoma 
califomiensp]  in  conjunction  with 
demographic  research  in  Sonoma  and 
.Santa  Barbara  Counties.  California  for 
the  purpose  of  enhancing  their  survival. 

Permit  No.  TE-061844 

Applicant:  Nathaniel  Goldstein, 

Boulder.  Colorado. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  fin  clip,  release, 
and  remove  from  the  wild)  the  Ash 
Meadows  pupfish  (Cyprinodon 
nevadensis  mionectes)  in  conjunction 
with  demographic  research  in  the  Ash 
Meadows  Wildlife  Refuge  in  Nevada  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  TE-061375 

Applicant:  Renee  Spenst,  Sacramento, 

California. 

The  applicant  requests  a  permit  to 
take  (harass)  the  California  clapper  rail 
[Rallus  Inngirostns  obsoletus)  and  the 
salt  marsh  harvest  mouse 
(Rpithrodontoinys  ravivenths)  in 
conjunction  with  scientific  research  in 
Alameda  and  Solano  Counties, 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-815537 

Applicant:  Karen  Swaim,  Livermoore, 

California. 

The  permittee  requests  an  amendment 
to  take  (insert  passive  integrated 
transponder  tags  and  tail  clip)  the  San 
Francisco  garter  snake  [Thamnophis 
mrtalis]  in  conjunction  with  scientific 
research  throughout  the  range  of  the 
species  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-059612 

Applicant:  David  Armes.  Fresno. 

California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  consenatio],  the 
longhorn  fairy  shrimp  [Branchinecta 
longiantenna].  the  San  Diego  fairy 
shrimp  [Branchinecta  sandiegonensis), 
the  vernal  pool  tadpole  shrimp 
(Lepidurus  packardi).  and  the  Riverside 
fairv'  shrimp  [Streptocephalus  wootoni) 
in  conjunction  with  surveys  throughout 
the  range  of  each  species  for  the  purpose 
of  enhancing  their  survival. 
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Permit  No.  TE-023250 

Applicant:  Department  of  the  Navy,  San 

Diego,  California. 

The  permittee  requests  an  amendment 
to  remove/reduce  to  possession  (collect 
plants,  tissue,  and  seeds)  the  Sibara 
filifolia  (Santa  Cruz  Island  rock  cress) 
and  Lithophragma  maximum  (San 
Clemente  Island  woodland  star]  in 
conjunction  with  propagation  studies 
and  surveys  for  genetic  variation  in  the 
Channel  Islands,  California  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.  TE-062121 

Applicant:  Ryan  R.  Young,  Carlsbad, 

California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus),  the  light-footed  clapper  rail 
[Rallus  longirostris  levipes),  and  the 
Yuma  clapper  rail  (Rallus  longirostris 
yumanensis)  in  conjunction  with 
demographic  surveys  in  San  Diego, 
Ventura,  Orange,  Imperial,  Kem,  and 
San  Bernardino  Counties  in  California; 
and  Yuma,  La  Paz,  and  Mohave 
Counties  in  Arizona  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  TE-062335 

Applicant:  City  of  Santa  Rosa,  Santa 

Rosa,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture,  handle, 
and  release)  the  Sonoma  distinct 
population  segment  (DPS)  of  the 
California  tiger  salamander  (Ambystoma 
califomiense)  in  conjunction  with 
demographic  research  in  Sonoma 
County,  California  for  the  purpose  of 
enhancing  its  survival. 

FWS  solicits  public  review  and 
comment  on  each  of  these  permit 
applications. 

Dated:  September  20.  2002. 
Rowan  W.  Gould, 

Acting  Regional  Director.  Region  1.  Portland. 
Oregon. 

|FR  Doc.  02-25456  Filed  10-4-02;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Tasit  Force 
Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force.  The  meeting 


topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION. 

DATES:  The  Aquatic  Nuisance  Species 
Task  Force  will  meet  from  8:30  a.m.  to 
5  p.m.,  Wednesday,  November  13,  2002; 
from  8:30  a.m.  to  5  p.m.,  Thursday, 
November  14,  2002;  and  from  8:30  a.m. 
to  1  p.m.,  Friday,  November  15,  2002. 

ADDRESSES:  The  ANS  Task  Force 
meeting  will  be  held  at  the  Radison 
Waikiki  Prince  Kuhio,  2500  Kuhio 
Avenue,  Honolulu,  Hawaii  96815. 
Phone  808-922-0811. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  e-mail  at: 
sh  aron_gross@fws  .gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force.  The  Task  Force  was  established 
by  the  Nonindigenous  Aquatic  Nuisance 
Prevention  cind  Control  Act  of  1990. 

Topics  to  be  covered  during  the  ANS 
Task  Force  meeting  include:  a  field  trip 
to  view  local  invasive  species  problems; 
an  update  of  activities  from  each  of  the 
Task  Force's  regional  panels; 
submission  of  a  Rapid  Response  Plan  by 
the  Western  Regional  Panel;  status  and 
updates  from  several  other  Task  Force 
committees  including  the  Prevention 
Committee,  the  Communications. 
Education  and  Outreach  Committee, 
and  the  Research  Committee;  approval 
of  the  Draft  Green  Crab  Control  Plan; 
status  of  State  and  Interstate  ANS 
Management  Plans  and  approval  of  the 
Massachusetts  State  Plan;  an  update  on 
ballast  water  management  activities;  a 
panel  on  the  status  of  Brown  Tree  Snake 
activities;  and  other  topics. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary': 
Aquatic  Nuisance  Species  Task  Force. 
Suite  810.  4401  North  Fairfax  Drive. 
Arlington,  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
during  regular  business  hours.  Monday 
through  Friday. 

Dateci:  September  25.  2002. 
Cathleen  I.  Short, 

Co-chair.  .Aquatic  .\uisancp  Species  Task 
Force.  Assistant  Director — Fisheries  and 
Habitat  Consenation. 

[PR  Doc.  02-25.382  Fiied  10-4-02;  8:45  am] 
BILUNG  COD€  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UTU  0148813  and  UTU  014881 3A] 

Public  Land  Order  No.  7543;  Partial 
Revocation  of  Public  Land  Order  No. 
4774;  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  partially  revokes  a 
public  land  order  insofar  as  it  affects 
approximately  178  acres  of  National 
Forest  System  lands  withdrawn  for  the 
Lodgepole,  Hacking  Lake,  Yellow  Pine, 
Beaver  View.  Upper  Provo  River  Bridge, 
and  Moosehorn  Campgrounds  and  the 
Weber  Cottonwood  Picnic  Ground.  The 
withdrawal  is  no  longer  needed  except 
on  a  portion  of  the  lands  withdrawn  for 
the  Lodgepole  Campground.  The  lands 
included  in  the  portion  of  the 
withdrawal  being  revoked  will  be 
opened  to  mining. 
EFFECTIVE  DATE:  November  6.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shelley  Paige.  Forest  Service. 
Intermountain  Region.  324-25th  Street. 
Ogden.  Utah  84401-2310.  801-625- 
5797. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  has  determined  that  the 
withdrawal  is  no  longer  needed  on  any 
of  the  lands  except  a  portion  of  the 
Lodgepole  Campground  and  has 
requested  the  revocation. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary-  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  4774.  which 
withdrew  lands  for  seven  Forest  Service 
recreation  areas,  is  he'-eby  revoked  in  its 
entirety  except  for  the  following 
described  land; 

.■\shlev  National  P'orest 
Lodgepole  Campground 
Salt  Lake  Mericiian 
T.  1  N..  R.  22  E.. 

Sec.  17.  E'  .;SE>  ^SW  4SVV'.4:  sec. 

Sec.  20.  E'  -NE'  hNW  4\\V'  4 

The  area  described  contains  10  acres 
in  Duchesne  Countv. 

2.  At  10  a.m.  on  November  6.  2002. 
the  lands  described  in  Public  Land 
Order  No.  4774  (35  FR4402.  .March  12. 
1970).  except  those  lands  described  in 
Paragraph  1,  will  be  opened  to  location 
and  entrv'  under  the  United  States 
mining  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
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record,  and  thf>  requiremt'nts  of 
applicable  law.  Appropriation  of  anv  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  Linauthonzed 
.\n\  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  L'  S  C.  Mi  (1994),  shall  vest  no 
rights  against  the  t'nited  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  bv  State  law  where  not  in 
conflict  with  Federal  law   The  Bun-au  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such-determinations  in 
local  courts. 

Dated:  September  20.  2002. 
Rebef ca  VV.  Watson. 
,^  s>  t  - ,' ; '» .'  Sfc  re/on' — Land  and  Minerals 
\1aih}^riiient. 
|FR  Doc.  02-25437  Filed  10-4-02,  8;45  ami 

aiLLING  CO0€  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-921-1430-ET;  WYW  74730] 

Notice  of  Proposed  Extension  of 
Public  Land  Order  No.  6368: 
Opportunity  for  Public  Meeting; 
Wyoming 

agency:  Bureau  of  Land  Management. 

lnt^'rlo^ 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BL.M)  proposes  to  extend 
Public  Land  Order  No.  6368  for  a  20- 
vear  pf-rind  This  order  withdrew  puhlii 
lands  from  location  and  entry  under  the 
mining  laws  to  protect  the  Horsethief 
and  Natural  Trap  Caves  in  Big  Horn 
Countv  The  lands  have  been  and  will 
remain  open  to  mineral  leasing  This 
notice  also  gives  an  opportunity  to 
comment  on  the  proposed  action  and  to 
request  a  public  meeting. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
lanuarv  6.  2003 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  BLM 
Wvoming  State  Director.  P  G.  Box  1828 
Chevenne.  Wvoming  82003- 182H 
FOR  FURTHER  INFORMATION  CONTACT: 
lanet  Booth  at  307-7:-5-B124 
SUPPLEMENTARY  INFORMATION:  On 
September  13,  2002.  a  petition, 
application  was  approved  allowing  the 
Bureau  of  Land  Management  to  file  an 
application  to  extend  Public  Land  Order 
No.  6368.  This  withdrawal  was  made  to 
protect  the  important  recreational. 


si;ientifi( .  and  educational  values  of  the 
Horsethief  and  Natural  Trap  Caves. 
Public  Land  Order  No  6368  will  expire 
on  April  I.t.2003. 

The  withdrawal  comprises 
approximately  .528.23  acres  of  public 
land  as  described  below: 

Sixth  PniK  ipdl  Meridian 
T.  58N  .  R.  94  W  . 

Sec.  20,  lots  1  to  8.  inclusive,  and  SV2NV2; 
Sec.  21,  lots  4,  5,  and  SW  4NWV4; 
S,M     JH.  SV..SEV4. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  extension  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  BLM. 

Notice  is  hereby  given  that  an 
opportunitv  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  extension.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  extension  should  submit  a 
writtt-n  request  to  the  Wyoming  State 
l)ir.'(  tor  within  90  days  ifrom  the  date  of 
()uf)ln:ation  of  this  notice  If  the 
authorized  officer  determines  that  a 
public  meeting  will  be  held,  a  notice  of 
th>'  time  .Hiid  pl.i(  e  will  be  published  in 
the  Federal  Register  at  least  30  days 
before  the  scheduled  date  of  the 
met'ting. 

This  extension  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2310.4. 

Dated:  September  27.  2002. 
Alan  L.  Kesterke, 
Artmii  Staitt  Director. 

'FRDoi    ()J-2".4  IB  Filed  11)— *-02.  8:4.5  ami 
BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Colorado  River  Basin  Salinity  Control 
Advisory  Council 

agency:  Bureau  of  Reclamation. 

Interior 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Colorado  River  Basin 
Salinitv  Control  Advisorv  Council 
(Council)  was  established  by  the 
Colorado  River  Basin  Salinitv  Control 
Act  of  1974  (Pub.  L.  93-320)'(Act)  to 
receive  reports  and  advise  federal 
agencies  on  implementing  the  Act.  In 
accordance  with  the  Federal  Advisorv- 
Committee  Act.  the  Bureau  of 
Reclamation  announces  that  the  Council 
will  meet  as  detailed  below. 


DATES  AND  LOCATION:  The  Advison,' 
Council  will  conduct  its  annual  meeting 
at  the  following  time  and  location: 

October  29.  2002— San  Diego. 
California.  The  meeting  will  begin  at 
8:30  a.m.  and  recess  at  12:30  p.m.  and 
reconvene  briefly  the  following  day  at  1 
p.m.  The  meeting  will  be  held  in  the 
Shelter  Pointe  Hotel  and  Marina,  on 
Shelter  Island,  at  1551  Shelter  Island 
Drive. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  accomplishments 
of  federal  agencies  and  make 
recommendations  on  future  activities  to 
control  salinitv.  Council  members  will 
be  briefed  on  the  status  of  salinity 
control  activities  and  receive  input  for 
drafting  the  Council's  annual  report. 
The  Bureau  of  Reclamation.  Bureau  of 
Land  Management.  Fish  and  Wildlife 
Service,  and  United  States  Geological 
Sur\ey  of  the  Department  of  the  Interior: 
the  Natural  Resources  Conservation 
Service  of  the  Department  of 
Agriculture;  and  the  Environmental 
Protection  Agency  will  each  present  a 
progress  report  and  a  schedule  of 
activities  on  .salinity  control  in  the 
Colorado  River  Basin.  The  Council  will 
discuss  salinity  control  activities  and 
the  contents  of  the  reports. 

The  meeting  of  the  Council  is  open  to 
the  public.  Any  member  of  the  public 
mav  file  written  statements  with  the 
Council  before,  during,  or  up  to  30  days 
after  the  meeting,  in  person  or  by  mail. 
To  the  extent  that  time  permits,  the 
Council  chairman  may  allow  public 
presentation  of  oral  statements  at  the 
meeting.  To  allow  full  consideration  of 
information  by  the  Advisor\'  Council 
members,  written  notice  must  be 
provided  to  Kib  [acobson.  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office.  125  South  State  Street.  Room 
6107.  Salt  Lake  City.  Utah  84138-1102; 
telephone  (801)  524-3753;  faxogram 
(801)  524-5499;  e-mail  at: 
kjacobson@uc.usbr.goY  &i  least  FIVE  (5) 
davs  prior  to  the  meeting.  Any  written 
comments  received  prior  to  the  meeting 
will  be  provided  to  the  Advisory 
Council  members  at  the  meeting. 

It  is  the  Bureau  of  Reclamation's 
practice  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  their  home  address  be 
withheld  from  public  disclosure,  which 
will  be  honored  to  the  full  extent 
allowable  by  law.  To  have  your  name 
and/ or  address  withheld,  please  state 
this  prominently  at  the  beginning  of 
your  conunent.  Submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
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organizations  or  businesses,  will  be 
made  available  for  public  disclosure  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Kib 
Jacobson,  telephone  (801)  524-3753; 
faxogram  (801)  524-5499;  e-mail  at: 
kjacobson@uc.  usbr.gov. 

Dated:  September  13,  2002. 
Darryl  Beckmaiui, 
Acting  Regional  Director. 
[FR  Doc.  02-25442  Filed  10-4-02;  8:45  am] 
BILUNG  CODE  4310-MN-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  information 
Collection  for  1029-0038 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  30  CFR 
Part  783,  Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Information  on  Environmental 
Resources. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  December  6,  2002,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.,  NW.,  Room 
210— SIB,  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreIease@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  132Q.8(d)).  This  notice 
identifies  an  information  collection 
activity  that  OSM  will  be  submitting  to 
OMB  for  extension.  This  collection  is 
contained  in  30  CFR  part  783, 
Underground  Mining  Permit 


Applications — Minimum  Requirements 
for  Information  on  Environmental 
Resources. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  this  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  comment  on  the 
following  information  collection 
activity: 

Title:  Underground  Mining  Permit 
Applications — Minimum  Requirements 
for  Information  on  Envirormiental 
Resources— 30  CFR  Part  783. 

OMB  Control  Number:  1029-0038. 

Summary:  Applicants  for 
underground  coal  mining  permits  are 
required  to  provide  adequate 
descriptions  of  the  environmental 
resources  that  may  be  affected  by 
proposed  underground  coal  mining 
activities. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once,  at  time 
of  application  submission. 

Description  of  Respondents: 
Underground  coal  mining  applicants 
and  State  regulatory'  authorities. 

Total  Annual  Responses:  59 

Total  Annual  Burden  Hours:  25,088 
hours. 

Dated:  September  30.  2002. 
Richard  G.  Bryson, 
Chief.  Division  of  Regulatory  Support. 
[FR  Doc.  02-25434  Filed  10^-02:  8:45  am! 

BILUNG  CODE  4310-0&-M 


DEPARTiyiENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0043, 1029-0111 
and  1029-0112 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  the  titles  described  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  nature  of  the 
information  collections  and  the 
expected  burden  and  cost  for  30  CFR 
part  761.  .i\reas  designated  by  Act  of 
Congress:  30  CFR  part  772, 
Requirements  for  coal  exploration:  and 
30  CFR  part  800.  Bonding  and  insurance 
requirements  for  surface  coal  mining 
and  reclamation  operations  under 
regulatory  programs. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by 
November  6.  2002.  in  order  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  requests,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease  at  (202)  208-2783  or 
electronicallv  to  jtreleas^osmregov. 
SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  part  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)).  OSM  has 
submitted  three  requests  to  OMB  to 
renew  its  approval  of  the  collections  of 
information  contained  in:  30  CFR  part 
761,  Areas  designated  by  Act  of 
Congress;  30  CFR  part  772. 
Requirements  for  c  il  exploration;  and 
30  CFR  part  800,  B   nding  and  insurance 
requirements  for  si  rface  coal  mining 
and  reclamation  operations  under 
regulatory  programs.  OSM  is  requesting 
a  3-year  term  of  approval  for  each 
information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displavs  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  these  collections  of 
information  are  1029-0043  for  30  CFR 
800,  1029-0111  for  30  CFR  part  761. 
and  1029-0112  for  30  CFR  part  772. 

As  required  under  5  CFR  1320.8(d).  a 
Federal  Register  notice  soliciting 
comments  for  these  collections  of 
information  was  published  on  June  25. 
2002  (67  FR  42803).  No  comments  were 
received.  This  notice  provides  the 
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public  with  dii  additinnal  30  days  in 
which  to  rnmment  on  the  following 
information  collection  activities; 

Tith  Areas  designated  by  Ai:t  of 
Congress,  M)  CFR  part  761. 

OMB  Control  S'umher  1112^01  1 1 

Summnn.-  O.SM  and  .State  regulatory 
dufhonfu'^  ll^•■  the  information  collected 
under  iO  C;r'R  [)art  7fil  to  ensure  that 
perMms  planning  tn  i  ondui  t  surface 
coal  mining  operations  on  the  lands 
protected  bv  section  r522|e)  of  the 
Surface  Mining  (Jjntrol  and 
Reclamation  Act  of  l')77  have  the  right 
to  do  so  under  one  of  the  exemptions  or 
waivers  provided  by  this  section  of  the 
Act. 

Bureau  Form  Number:  None. 

Frffqupncv  of  Collection:  Once. 

Description  of  Respondents: 
Applicants  for  certain  surface  coal  iinin' 
permits  and  State  regulatory  aiithnntir-. 

Total  Annual  Responses:  2hJ 

Total  Annual  Burden  Hours:  1.864 

Title:  Requirements  for  Coal 
exploration,  3U  tiFR  part  772. 

OMB  Control  Number:  1029-01 12. 

Sumnuin.-:  GSM  and  State  regulatory 
authorities  use  the  information  colktcted 
under  30  CFR  part  772  to  maintain 
knowledge  of  coal  exploration  activities, 
evaluate  the  need  for  an  exploration 
permit,  and  ensure  that  exploration 
activities  comply  with  the 
environmental  protection  and 
reclamation  requirements  of  30  CFR 
parts  772  and  815  and  section  512  of 
SMCRA  (30  U.S.C.  1262). 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  Persons 
planning  to  conduct  coal  exploration 
and  State  regulatory  authorities. 

Total  Annual  Responses  905. 

Total  Annual  Burden  Hours.  8,510. 

Title:  Bond  and  Insurance 
requirements  for  surface  coal  mining 
and  reclamation  operations  under 
rt'gulatorv  programs.  30  CFR  part  800 

UMB  Control  Number:  1029-0043. 

Summarv:  The  regulations  at  30  CFR 
part  800  primarilv  implement  sei  tion 
509  of  the  Surfdt  e  Mining  Control  and 
Reclamation  Act  of  1977,  which 
requires  that  persons  planning  to 
conduct  surface  coal  mining  operations 
first  post  a  perfurmancc  bond  to 
guarantee  fulfillment  of  all  reclamation 


(ihligations  under  the  approved  permit. 
The  regulations  also  establish  bond 
releasf  rtMiuirenients  and  procedures 
(  (insistent  with  section  519  of  the  Act. 
li.ilulit\  liiMirance  requirements 
pursuant  to  Section  507(0  of  the  Act. 
and  [jrncedures  for  bond  forfeiture 
should  the  permittee  default  on 
reclamation  obligations 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents:  Surfac:e 
(oal  mining  and  reclamation  permittees 
and  State  regulatory  authorities. 

Total  Annual  Responses:  14.167. 

Total  Annual  Burden  Hours:  166.114 
hours. 

Send  coinnieiits  on  the  need  for  the 
(iillei  turns  of  information  for  the 
perforniaiK  e  of  the  functions  of  the 
,menc\ ;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
i|u.ilitv.  utilit\  and  claritv  of  the 
iiitiiriiiation  (.oUections:  and  wa\'s  to 
minimize  the  information  collection 
hiinlfn>  on  respondents,  such  as  use  of 
autnuMted  means  of  collections  of  the 
intnrin.itnui.  to  the  following  addresses. 
Flea>e  ri'ter  to  the  appropriate  OMB 
control  numbers  in  all  correspondence. 
ADDRESSES:  ()ffi(  e  ot  Intnrmation  and 
Rfgulator\  .\ftairs,  Ofni:e  of 
Management  and  Budget.  Attention; 
Department  of  Interior  Desk  Officer,  725 
17th  Street.  N\V.,  Washington.  DC 
20503.  Also  please  send  a  copy  of  your 
comments  to  lohn  A  Trelease.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  1951  Constitution  .A.ve. 
NW..  Room  210-SlB.  Washington.  DC 
20240.  or  electronically  tu 
jtreleas'^osmre.gov. 

.\u.t;nst  JH.  ^()(IJ 
Richard  C.  Bryson. 
Chief.  Division  of  Regulatory  Support. 

IFR  n("     oj- J-.4  C'l  nliMJ  10-4-02;  H  47)  am] 
BILLING  CODE  431(M)5-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

September  2B.  2002. 

The  Dep,irtmi-nt  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  request  (ICR)  to 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  C.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  693-4158  or  e- 
mail  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatorv  Affairs.  Att: 
OMB  Desk  Officer  for  BLS^  Office  of 
Management  and  Budget.  Room  10235, 
Washington.  DC  20503  ((202)  395- 
7316).  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and  minimize  the  burden  of 
the  collection  of  information  on   hose 
who  are  to  respond,  including  through 
the  use  of  appropriate  automatec 
electronic,  mechanical,  or  other 
te(;hnological  (;ollection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  appnntnl 
collection  for  which  approval  has 
expired. 

Agency:  Bureau  of  Labor  Statistics 
IBLS). 

r/fye;  National  Longitudinal  Survey  of 
Women. 

OMB  Number:  1 220-01 10. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Biennially. 

Estimated  Time  Per  Response  and 
Total  Burden  Hours: 


Form 


Number  ot 
respondents 


Total  annual 
responses 


Estimated 

minutes/re- 
sponse 


Total  annual 
burden 
(Hours) 


2003  NLSW  Pretest  

2003  NLSW  Mam  Fielding 
Re-interview      , 


50 

50 

70 

6.627 

6.627 

70 

668 

668 

5 

58 

7.790 

56 
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Form 


Number  ot 
respondents 


Total  annual 
responses 


Estimated 

minutes.'re- 

sponse 


Total 


6.677 


7,345 
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Total  annual 
burden 

(Hours) 


.904 


Note:  The  difference  between  the  total  number  of  respondents  and  ttie  total  number  of  responses  reflects  the  tact  ttiat  668  respondents  will  be 
interviewed  twice  once  in  either  the  pretest  or  the  main  fielding  and  a  second  time  in  the  quality-control  re-interview  An  additional  58  burden 
hours  have  been  Included  for  the  main  fielding  to  account  for  the  possibility  of  having  to  interview  the  50  women  selected  for  the  pre-test  again  in 
the  main  fielding  in  the  unlikely  event  that  the  pre-test  fails  completely. 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services}:  $0. 

Description:  Under  Title  29  of  the 
United  States  Code,  Congress  authorized 
the  Bureau  of  Labor  Statistics  of  the  U.S. 
Department  of  Labor  (Department)  to 
collect  labor  statistics.  The  National 
Longitudinal  Surveys  (NLS)  program  is 
part  of  this  effort.  The  data  collected  in 
the  2003  National  Longitudinal  Survey 
of  Women  (NLSW)  will  contribute  to  the 
knowledge  about  opportunities  and 
services  for  younger  women  who  desire 
to  enter  or  re-enter  the  labor  force.  The 
Department  will  use  this  information  to 
help  understand  and  explain  the 
employment  activities,  unemployment 
problems,  and  retirement  decisions  of 
women.  The  mature  women  currently 
are  ages  66-80  and  young  women  are 
ages  49-60.  The  2003  NLSW  is  the  only 
longitudinal  survey  designed  to  measure 
changes  in  the  U.S.  labor  market  for 
women  bom  in  years  1922-37  or  1943- 
53.  No  other  source  of  data  provides 
information  on  the  extended  time 
period  covered  by  the  NLSW,  the  wide 
variety  of  variables  that  it  contains,  and 
the  characteristics  of  the  sample.  The 
2003  NLSW  will  expand  the  existing 
socioeconomic  data  bank  for  women. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-25378  Filed  lO-^i-02;  8:45  am] 

BILUNG  CODE  4510-28-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  review;  comment 
request 

September  26,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 


calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693^129  or  e-Mail  King- 
Darrin@dol.  gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulaton,-  Affairs. 
Attn:  Stuart  Shapiro,  OMB  Desk  Officer 
for  MSHA,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316).  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

*  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Quarterly  Mine  Employment 
and  Coal  Production  Report. 

OMB  Number:  1219-0006. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Quarterly. 

Number  of  Respondents:  24.604. 

Number  of  Annual  Responses:  86.158. 

Estimated  Time  Per  Response:  30 
minutes  for  hardcopy  filings  and  15 
minutes  for  electronic  filings. 

Total  Burden  Hours:  41.155. 

Total  Annualized  Capital/ Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services;.- 527,236. 


Description:  The  reporting  and  record 
keeping  provisions  in  30  CFR  50. 
Notification.  Investigation.  Reports  and 
Records  of  Accidents.  Injuries  and 
Illnesses.  Employment  and  Coal 
Production  in  Mines,  are  essential 
elements  in  MSHA's  Congressional 
mandate  to  reduce  work-related  injuries 
and  illnesses  among  the  nation's  miners. 

Section  30  CFR  50.30(a)  requires  mine 
operators  and  independent  contractors 
working  on  mine  property  to  report 
quarterly  employment  and  coal 
production  to  MSHA  on  Form  7000-2. 
MSHA  tabulates  and  analyzes  the 
information  from  this  form  along  with 
data  from  MSHA  Form  7000-1.  Mine 
Accident.  Injurv,  and  Illness  Report 
(OMB  No.  1219-0007).  to  compute 
incidence  and  severity  rates  for  various 
injurv  tvpes.  These  rates  are  used  to 
analvze  trends  and  to  assess  the  degree 
of  success  of  the  health  and  safety 
efforts  of  MSHA  and  the  mining 
industry. 

Employment  and  production  data 
when  correlated  with  accident,  injury. 
and  illness  data  provide  information 
that  allows  MSHA  to  improve  its  safety 
and  health  enforcement  programs,  focus 
its  education  and  training  efforts,  and 
establish  priorities  for  its  technical 
assistance  activities  in  mine  safety  and 
health.  Maintaining  a  current  database 
allows  MSHA  to  identify  and  direct 
increased  attention  to  those  mines, 
industry  segments,  and  geographical 
areas  where  hazardous  trends  are 
developing. 

MSHA  Form  7000-2  is  also  a  source 
of  national  coal  production  data, 
allowing  MSHA  to  analyze  the 
relationship  between  production  and 
health  and  safety.  Coal  production  data 
are  also  used  to  determine  the  sizes  of 
coal  mines  for  assessment  purposes. 

Section  103(d)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act)  requires  operators  to  report 
emplovee  hours  worked.  Section  103(h) 
of  the  Mine  Act  requires  operators  to 
keep  anv  records  and  make  any  reports 
that  are  reasonably  necessary  for  MSHA 
to  perform  its  duties  under  the  Mine 
Act. 

Data  collected  through  MSHA  Form 
7000-1  (OMB#  1219-0007)  and  MSHA 
Form  7000-2  enable  MSHA  to  publish 
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tirnt'lv  ijiuirtt'rK  arui  .(luuitil  ^tatl^tl(:^, 
reflt'cting  (  urrt'iit  >atpty  arici  hnaith 
conditions  in  the  nr\ining  industrv".  The 
data  gathered  from  this  collection 
provider  MSHA  with  the  figures  upon 
which  to  base  its  incidence  rate 
calculations  and  trend  ajialvses  These 
data  are  used  not  only  by  MSHA,  but 
also  bv  other  Federal  and  State  agencies, 
health  and  safetv  researchers,  and  the 
mining  comnuinitv  to  assist  in 
measuring  and  (  nmparing  the  results  of 
health  and  ^af^■t\  ftforts  both  in  th>' 
United  States  and  internationallv 

Coal  production  data  are  used  in 
various  anahses  that  range  from  a 
comparative  nature  to  complex 
modeling — sut:h  as  the  Cost  ol  Injury 
Model  developed  through  research. 
Additiopallv,  this  information  impacts 


the  e\aluation  and  review  of  MSHA's 
regulations,  the  development  of  new 
safet\  and  health  standards,  and  the 
evaluation  of  MSHA's  programs. 

Quarterlv  emplovment  and  worktime 
intiirmation  provide  control  figures  on 
which  MSHA  can  base  its  incidence  rate 
c  al(  ulations  ami  trend  analvses.  The 
emplo\nient  data  are  used  to  normalize 
injurv  experience  so  that  mines  ol 
different  sizes  c  an  be  compared  and  also 
to  compare  experieiu  e  for  different  time 
periods 

MSHA  tabulates  and  analyzes  the 
information  from  MSHA  Form  7000-2. 
along  with  th.it  from  MSHA  Form  7000- 
1.  Mine  Accident.  Injury,  and  Illness 
Report,  to  compute  incidence  and 
severitv  rates  for  various  injurv  types. 

MSH.\  use.s  this  information  to  direct 
its  inspection  and,  assistance  activities 


to  those  mines,  industry'  segments,  and 
geographical  areas  which  the  current 
data  demonstrate  as  having  particular 
problems.  Injury  rates  must  be 
computed  at  least  quarterly  for  MSHA  to 
target  its  enforcement  and  assistance 
resources.  Less  frequent  data  collection 
w  ould  neither  be  timely  nor  statistically 
valid  for  this  purpose. 

Agency:  Mine  Safety  and  Heath 
Administration  (MSHA). 

Tvpp  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Mine  Accident.  Injury  and 
Illness  Report. 

OMB  \umber:  1219-0007. 

Affected  Public:  Business  or  other  for- 
profit.  « 

Frequency:  On  occasion. 

S'umher  nf  Respondents:  4.174. 


Requirement 


Immediate  Notification  of  MSHA— 30  CFR  50.10: 

Fata:  Accidents    

Othe'  Accidents    

Investigation  of  Accidents  and  Occupational  Injunes— 30  CFR  50  11(b): 

Fatai  Accidents  

Nonfatal  Accidents      

Otfier  Occurrences        

Separate  Investigation  Reports— 30  CFR  50  11(b): 

Fatai  Accidents , 

Otner  Occurrences     

Mine  Accident  iniury.  and  Illness  Reports- 30  CFR  50.20: 

Initial  Reports 

Follow-up  Reports     _ 


Total 


Annual  re- 
sponses 


Average  re- 
sponse time 
(flours) 


Annual  burden 

flours 


72 
1.813 

72 

78 
15.592 

56 
14.468 

17.555 
8.518 

58,224 


050 
050 

80  00 

16  00 

1.00 

400 
1  00 

0.50 
033 


36 
907 

5,760 

1,248 

15,592 

224 
14.468 

8.778 
2.811 


49,823 


Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
sen-ices  I  :S\2'.9\  A 

Description:  The  reporting  and 
recordkeeping  provisions  in  iO  CFR  50. 
Notification,  investigation.  Reports  and 
Records  of  Accidents.  Injuries  and 
Illnesses.  Emplovment  and  Coal 
Production  in  Mines,  are  essential 
elements  in  MSH.As  ( Jmgressional 
mandate  to  reduce  work-related  injuries 
and  illnesses  among  the  nations  miners. 

Section  50,10  re(juires  mine  operators 
and  mining  c  ontractors  to  imnieiliately 
notifv  MSH.A  in  the  event  of  an 
accident  This  immediate  notification  is 
critical  to  MSH.\'s  timelv  investigation 
and  assessment  ot  the  probable  cause  of 
the  accident. 

Section  50.11  requires  that  the 
operator  or  contractor  investigate  each 
accident  and  occupational  injurv  and 
prepare  a  report.  The  operator  or 
contractor  may  not  use  MSH.\  Form 
7000—1  as  a  report,  unless  the  mine 
emplovs  fewer  than  20  miners  and  the 


occurrence  involves  an  occupational 

injurv  not  related  to  an  accident. 

Sec;tion  50.20(a)  requires  mine 
operators  and  mining  contractors  to 
report  eai  h  ai  (  ident.  injurv.  or  illness  to 
MSH.\  on  Form  7000-1  within  10 
working  days  after  an  accident  or  injury 
has  occurred  or  an  occupational  illness 
has  been  diagnosed.  The  use  of  MSHA 
Form  7000-1  provides  for  uniform 
information  gathering  across  the  mining 
industry. 

MSH.-\  tabulates  and  analyzes  the 
information  fnjm  MSHA  Form  7000-1. 
along  with  data  from  MSHA  Form 
7000-2.  Quarterlv  Mine  Employment 
and  Coal  Production  Report  (OMB  No. 
1219-0006).  to  compute  incidence  and 
severitv  rates  for  various  injury  types. 
These  rates  are  used  to  analyze  trends 
and  to  assess  the  degree  of  success  of 
the  health  and  safety  efforts  of  MSHA 
and  the  mining  industry. 

.Accident.  in)urv.  and  illness  data 
when  correlated  with  employment  and 
production  data  provide  information 
that  allows  MSHA  to  improve  its  safety 


and  health  enforcement  programs,  focus 
its  education  and  training  efforts,  and 
establish  priorities  for  its  technical 
assistance  activities  in  mine  safety  and 
health.  Maintaining  a  current  database 
allows  MSHA  to  identify  and  direct 
increased  attention  to  those  mines, 
industry  segments,  and  geographical 
areas  where  hazardous  trends  are 
developing.  This  could  not  be  done 
effectively  utilizing  historical  data.  The 
information  collected  under  Part  50  is 
the  most  comprehensive  and  reliable 
occupational  data  available  concerning 
the  mining  industry. 

Section  103(d)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (Mine 
Act)  mandates  that  each  accident  be 
investigated  by  the  operator  to 
determine  the  cause  and  means  of 
pre\enting  a  recurrence.  Records  of 
such  accidents  and  investigations  shall 
be  kept  and  made  available  to  the 
Secretarv  or  his  authorized 
representative  and  the  appropriate  State 
agency.  Section  103(h)  requires 
operators  to  keep  any  records  and  make 
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any  reports  that  are  reasonably 
necessary  for  MSHA  to  perform  its 
duties  under  the  Mine  Act.  Section 
103(j)  of  the  Mine  Act  requires  operators 
to  notify  MSHA  of  the  occurrence  of  an 
accident  and  to  take  appropriate 
measures  to  preserve  any  evidence 
which  would  assist  in  the  investigation 
into  the  cause  or  causes  of  the  accident. 

Data  collected  through  MSHA  Form 
7000-1  and  MSHA  Form  7000-2  enable 
MSHA  to  publish  timely  quarterly  and 
annual  statistics,  reflecting  current 
safety  and  health  conditions  in  the 
raining  industry.  These  data  are  used 
not  only  by  MSHA,  but  cdso  by  other 
Federal  and  State  agencies,  health  and 
safety  researchers,  and  the  mining 
community  to  assist  in  measuring  and 
comparing  the  results  of  health  and 
safety  efforts  both  in  the  United  States 
and  internationally. 

MSHA  tabulates  and  analyzes 
information  from  MSHA  Form  7000-1, 
along  with  that  from  MSHA  Form  7000- 
2,  Quarterly  Mine  Employment  and  Coal 
Production  Report,  to  derive  quarterly 
evaluations  of  normalized  injury  and 
illness  experience  at  the  nation's  mines. 
These  data  allow  MSHA  to  detect 
accident,  injury,  and  illness  trends 
ascribable  to  specific  mine  sites,  types 
of  mining,  work  locations,  or  tasks. 

MSHA  uses  this  information  to  target 
its  inspection  and  assistance  activities 
toward  those  mines,  industry  segments, 
and  geographical  areas  which  the 
current  data  demonstrate  as  having 
particular  problems.  Lijury  rates  must 
be  computed  at  least  quarterly  for 
MSHA  to  target  its  enforcement  and 


Form 


assistance  resources.  Less  frequent  data 
collection  would  neither  be  timely  nor 
statistically  valid  for  this  purpose. 

The  mining  industry  also  uses  this 
quarterly  injury  incidence  data  in  its 
efforts  to  reduce  injuries  and  illnesses. 
MSHA's  compilations  are  the  only 
source  of  information  which  permits  a 
particular  mining  operation  to  compare 
its  record  with  that  of  similar  mines. 

Ira  Mills, 

Departmental  Clearance  Officer. 

IFR  Doc.  02-25379  Filed  10— 1-02;  8:4.5  am] 

B<LUNG  CODE  4S10-43-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

September  25.  2002. 

The  Department  of  Labor  (DDL)  has 
submitted  the  following  public 
information  collection  request  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  693-4158  or  e- 
mail  Ho\^-ze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatorv  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS,  Office 


of  Management  and  Budget.  Room 
10235.  Washington.  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  cf  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collection;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics 
(BLS). 

Title:  Local  Area  Unemployment 
Statistics  (LAUS)  Program  Manual, 

OMB  Mumber:  1220-001 7. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Frequency:  Monthly  and  Annually. 

Estimated  Time  Per  Response  and 
Total  Burden  Hours: 


Number  of  re- 
spondents 


Annual  fre- 
quency 


Total  annual 
responses 


Estimated 
hours/re- 
sponse 


Total  annual 
burden 
(Hours) 


LAUS  3040 

LAUS  8 

LAUS  15  .... 
LAUS  16  .... 


Totals 


52 
52 

52 
52 


1 3  months 

11  months 

0.5  months 

1  yearly 


86.650 

572 

26 

52 


16 

1.6 

2 

1.4 


87,300 


138  640 

915 

52 

73 


139,680 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operation/ 
maintaining  systems  or  purchasing 
services:  SO. 

Description:  The  Bureau  of  Labor 
Statistics  has  been  charged  by  Congress 
[Congressional  Act  of  July  7,  1930  (29 
use  Chapters  1  and  21)]  with  the 
responsibility  of  collecting  and 
publishing  monthly  information  on 
employment,  the  average  wage  received, 
and  the  hours  worked  by  area  and 
industry.  The  process  for  developing 
residency  based  employment  and 


unemployment  estimates  is  a 
cooperative  Federal-State  program  that 
uses  employment  and  unemployment 
inputs  available  in  State  agencies.  The 
estimates  are  used  in  economic  analysis 
by  public  agencies  and  private  industrv', 
and  for  State  and  area  allocations  and 
eligibility  determinations  according  to 
legal  and  administrative  requirements. 
The  Manual  provides  the  theoretic  basis 
and  essential  technical  instructions  and 
guidance  that  States  require  to  prepare 
State  and  area  unemployment  estimates, 
while  the  reports  are  integral  parts  of 
the  LAUS  program  that  ensure  and/or 


measure  the  timeliness,  quality, 
consistencv.  and  adherence  to  program 
directives  and  related  research. 
Implementation  of  policy  and  legislative 
prerogatives  could  not  be  accomplished 
as  now  written  without  collection  of  the 
data. 

Ira  L.  Mills. 

Departmental  Clearance  Officer. 

(FR  Doc.  02-25380  Filed  10-4-02:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DocKet  No.  50-247] 

Entergy  Nuclear  Operations.  Inc.; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulator\- 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
26  issued  to  Entergy  Nuclear 
Operations,  Inc.  (the  licensee)  for 
operation  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  2  (IP2)  located  in 
Westchester  County.  New  York 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
3.10.4.  'Rod  Insertion  Limits.  "  TS 
3  10.5.  'Rod  Misalignment 
Limitations.  "  and  TS  3.10.6. 

Inoperable  Rod  Position  Indicator 
Channels  "  The  proposed  amendment 
would  remove  the  cycle-specific 
allowances  on  fU  rod  insertion  limits 
during  individual  rod  position  indicator 
channel  calibrations  and  (2)  rod 
position  indicator  channel  accuracy  for 
operation  at  or  below  50  percent  power. 
The  proposed  amendment  also  would 
revise  the  control  rod  indicated 
misalignment  limits. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  bv  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR).  §  50  92.  this  means  that  operation 
of  the  facilitv  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analvsis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1   CJperation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  [•    '    *1  or  consequences  of  an 
accident  previously  evaluated. 


I'he  iiiauniliuic  of  ( untrol  rod 
rnisaligiiineiil,  dllowed  bv  th«  proposed 
changes  tu  TS  Set  tion  .3  10.5.  is  not  a 
contributor  to  thn  nifM  hanislic  i:ause  of  an 
accident  previously  H\aluate(i  in  the  i;FS.-\R 
(Updated  Final  Satetv  Analysis  Reportl.  The 
functions  of  the  Control  Rod  Drive  System  or 
the  .Analog  Rod  Position  Indicator  System  are 
not  being  altered  by  the  proposed  changes. 
Therefore,  the  proposed  increase  in  control 
rod  misalignment  will  nol  result  in  an 
increase  in  the  prnhnbililv  of  a  previously 
evaluate(i  ai  i  idt-nl 

The  bounding  design  limitations  of  these 
systems  will  rontinue  to  be  met  and  the 
integrity  of  the  fuel  cladding  and  the  reactor 
coolant  system  pressure  boundary  will  not  be 
challenged  by  the  proposed  changes.  The 
initial  conditions  and  input  assumptions 
employed  in  the  calculalicm  of  the  oftsile 
radiological  doses  will  remain  valid 
rherefore,  the  lonsequent  es  of  a  previously 
evaluated  accident  will  not  be  increased 

2,  Operation  of  the  fac  ility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  acc:ident 
previously  evaluated. 

The  pertinent  lic;ensing  basis  acceptance 
I  riteria  will  continue  to  be  met  and  the 
margin  of  safety  defined  in  the  TS  Bases  will 
not  be  reduced  in  the  IP2  In  easing  basis 
accident  analyses.  The  magnitude  ot  the 
allowed  control  rod  misalignment  is  not  a 
contributor  to  the  mec  hanistic  c  ause  of  any 
known  accident  and  the  functions  of  the 
Control  Rod  Drive  System  or  the  .\nalcjg  Rod 
Position  Indicator  System  are  not  being 
altered.  Therefore,  a  new  or  different  kind  of 
an  aixident  than  any  previously  evaluated. 
will  nol  be  created 

^  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  [a]  margin 
of  safety. 

Based  on  the  changes  to  safety  analyses 
input  parameter  values,  the  pertinent 
licensing  basis  acceptance  criteria  will 
continue  to  be  met  and  the  margin  of  safety  . 
defined  in  the  TS  Bases,  will  not  be  reduced 
in  the  IP2  licensing  basis  accident  analyses. 
Therefore,  the  proposed  change  will  not 
involve  a  reduction  in  fa]  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and.  ba.sed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  (Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Norrnallv.  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timelv  wav  would 


result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
bv  mail  to  the  Chief  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  6,  2002,  the  licensee 
mav  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
anv  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 


'  Tho  most  ret  ent  versiiin  of  Title  U)  I'f  the  (;oiie 
(if  Federal  Regulations,  published  lanuary  1.  2002. 
inaiKerlentU  omitted  the  last  stMitence  of  10  CFR 
2  T\A[d)  and  subparagraphs  (dUl)  and  (21.  rt^garding 
(lelilions  tt)  intervene  and  contentions   Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:   Tn  all  other  circumslantes.  such  ruliUK 
body  or  officer  shall,  in  ruling  on — 

(1)  .\  petition  for  leave  to  intervene  or  a  request 
for  hearing,  i  onsitier  the  following  factors,  among 
other  things 

III  The  nature  of  the  petitioner  s  right  under  the 
,Ai  I  to  !«■  made  a  party  to  the  prot  eeding. 

( n  1  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  tether  interest  in  the 
prcKeeding. 
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is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-coUections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415—4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  eunend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  furst 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 


statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  by  the  above  date.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 


leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket^nrc  gov. 
A  copv  of  the  petition  for  leave  to 
inter\'ene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory- 
Commission,  Washington.  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301^15-3725  or  by  e- 
mail  to  OGCMailCenter^nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  inter\'ene  should  also  be 
sent  to  [insert  attorney  name  and 
address),  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  [date],  which  is 
available  for  public  inspection  at  the 
Commission's  PDR.  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 
Publiclv  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://^^^^■\^■. nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  P^R  Reference  staff  by 
telephone  at  1-8'     -397-4209.  301- 
415-4737,  or  by      mail  to  pdmnrc.gov. 

Dated  at  Rockvine.  Maryland,  this  1st  day 
of  October  2002. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  D.  Milano, 

Senior  Project  Manager.  Section  I .  Project 

Directorate  I.  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  02-25386  Filed  10-4-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237,  50-249,  50-254,  and 
50-265] 

Exeion  Generation  Company,  LLC, 
Dresden  Nuclear  Power  Station.  Units 
2  and  3,  Quad  Cities  Nuclear  Power 
Station,  Units  1  and  2;  Exemption 

1.0     Background 

Thf  Exeion  Generation  Companv.  LLC 
(the  licen.see)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR- 19  and 
DPR-25.  which  authorize  operation  of 
the  Dresden  Nuclear  Power  Station. 
I  nifs  2  and  i  (Dresden),  and  P'acilitv 
Operating  License  .Nos  DPR-29  and 
DPR-30.  which  authorize  operation  of 
the  Quad  Cities  Nuclear  Power  Station. 
Units  1  and  2  (Quad  Cities).  The  license 
provides,  among  other  things,  that  Ihf 
facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  US. 
Nuclear  Regulatory  Commission  (NRC. 
the  (Commission)  now  or  hereafter  in 
.•ffe(t 

The  Dresden  facility  consists  of  two 
boiling-water  reactors  located  in  Lirundy 
County,  Illinois,  and  the  Quad  Cities 
facility  consists  of  two  hoiling-water 
reactors  located  in  Rock  Island  Countv. 
Illinois. 

2.0     Request/Action 

Title  10  of  the  (Code  of  Federal 
Regulations  (10  CFR).  part  50.  section 
50  71.  paragraph  (e)(4)  requires  that 
subsequent  revisions  to  the  Updated 
Final  Saft'tv  .■\nalysis  Report  (UFSAR) 
be  submitted  periodically  to  the  NRC 
provided  that  the  interval  between 
successive  updates  does  not  exceed  24 
months  The  Dresden  and  Quad  (Cities 
I  FSAR  revisions  are  currently 
submitted  on  a  24-month  cycle.  The 
next  scheduled  date  for  submittal  of  the 
revised  UFS.AR  for  Dresden  is  June  .10. 
200.1.  and  for  Quad  Cities  is  October  20 
2003.  The  licensee  proposes  to  submit 
revised  UFSARs  along  with  (Operating 
License  Renewal  .Applications  (LRAs) 
for  Dresden  and  Quad  Cities  in  lanuary 
2003.  and  to  resume  the  established 
schedule  for  submittal  of  L'FSAR 
revisions  for  Dresden  on  lune  30,  2005. 
and  for  Quad  Cities  on  (October  20. 
2005.  An  exemption  is  required  because 
10  CFR  50  71(e)(4)  requires  that 
subsequent  revisions  to  the  UFSAR  be 
submitted  periodically  to  the  NR(C 
provided  that  the  interval  between 
successive  updates  does  not  exceed  24 
months. 

3,0     Discussion 

Pursuant  to  10  CFR  50.12.  the 
Commission  may.  upon  application  by 


anv  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
rt'iiuirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law. 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  commim  defen.se  and  security:  and 
(2)  when  special  circumstances  are 
present  These  circumstances  include 
the  special  circumstances  that 
compliance  would  result  in  undue 
hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  or  that  are  signiTicantly  in 
excess  of  those  incurred  by  others 
similarly  situated. 

The  underlying  purpose  of  the 
regulation  is  to  ensure  the  UFSAR 
contains  the  latest  information  and 
.tn.ilvses  submitted  to  the  NR(C  by  the 
licensee  or  prepared  by  the  licensee 
pursuant  to  NRC  requirement  since  the 
submittal  of  the  original  final  safety 
anal\M.N  report,  or.  as  appropriate,  since 
the  last  update  to  the  final  safety 
analysis  report  submitted  under  10  CFR 
50.71(e). 

The  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and  contduded  that  granting  it 
would  meet  the  underlying  purpose  of 
10  CFR  [lart  50  Consistent  with 
previous  applicants  and  in  order  to 
facilitate  the  review  of  LRAs  for  Dresden 
and  Quad  Cities,  the  licensee  plans  to 
submit  revised  copies  of  each  station's 
UFS.\R  along  with  the  LR,-\s  in  January- 
2003.  Submitting  the  revised  LIFSARs 
with  the  LRAs  in  January  2003  will 
result  in  submittal  of  the  revisions  for 
Dresden  and  Quad  (Cities  earlier  than 
their  normal  due  dates.  Revised 
LIFSARs  are  necessary  to  facilitate  NRC 
review  of  the  LRAs  due  to  numerous 
c;hanges  approved  for  the  stati(ms  since 
the  last  revisions,  including 
modifications  due  to  e.xtended  power 
iqirates.  fuel  type  changes,  and 
numerous  other  license  amendments.  A 
revised  U'FSAR  is  an  integral  element  of 
the  technical  resources  used  by  the  NRC 
for  the  review  of  an  LRA.  The  licensee 
maintains  the  UFSARs  current  with 
c:ontrolled  and  approved  procedures 
which  track  and  account  for  all  changes 
for  subsequent  iiK  orporation.  The 
licensee  LIF\SAR  control  process  ensures 
that  the  UFSARs  are  maintained  as 
required  by  NRC  regulations.  The 
proposed  action  only  alters  the  schedule 
for  submittal  of  the  UFSAR  revisions  on 
a  one-time  basis.  The  requested 
exemption  will  only  provide  temporary 
relief  from  the  applicable  regulation  and 
does  not  jeopardize  the  health  and 
safety  of  the  public.  The  licensee  plans 
to  resume  the  established  schedule  for 
submittal  of  the  UFSAR  revisions  in 


2005  for  both  stations.  Also,  the  licensee 
plans  to  submit  all  other  documents 
incorporated  by  reference  in  the 
UFSARs  on  the  regularly  scheduled 
dates  in  2003. 

10  CFR  50.12(a)(2)(iii)  requires  that 
special  circumstances  are  present 
whenever  compliance  would  result  in 
undue  hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  or  that  are  significantly  in 
excess  of  those  incurred  by  others 
similarly  situated.  If  the  exemption  is 
not  granted,  the  licensee  will  have  to 
prepare  multiple  UFSAR  revision 
submittals  within  a  ten-month  period. 
Resetting  the  schedule  for  UFSAR 
update  submittals  to  every  other  year  in 
January  would  also  result  in  undue 
hardship  due  to  the  scheduling  of 
resources  towards  the  end  and 
beginning  of  the  year.  The  staff  finds 
that  the  licensee  merits  the  required 
special  circumstances  under  10  CFR 
50.12(a)(2)(iii). 

Therefore,  the  staff  concludes  that 
pursuant  to  10  CFR  50.12(a)(2),  a  one- 
time exemption  is  authorized  from  the 
requirements  of  10  CFR  50.71(e)(4)  to 
allow  extension  of  the  submittal  of 
revisions  to  the  Dresden  and  Quad 
Cities  UFSARs  until  lune  30,  2005,  and 
October  20,  2005,  respectively. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  Exeion 
Generation  Company.  LLC  a  one-time 
exemption  for  Dresden  and  Quad  Cities 
from  the  requirement  of  10  CFR 
50.71(e)(4)  that  subsequent  revisions  to 
the  UFSAR  be  submitted  periodically  to 
the  NRC  provided  that  the  interval 
between  successive  updates  does  not 
exceed  24  months.  The  exemption  is 
granted  based  upon  the  licensee's 
intention  to  submit  updated  UFSARs 
along  with  LRAs  in  January  2003,  as 
stated  in  the  letter  from  K.  Jury 
(licensee)  to  NRC  Document  Control 
Desk,  "Request  for  Schedular 
Exemption  for  Biennial  Submittal  of 
Revised  Updated  Safety  Analysis 
Reports  (UFSARs)  to  Support  Operating 
License  Renewal  Application,"  dated 
August  9,  2002. 

Pursuant  to  10  CFR  51.32.  the 
(Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (67  FR  59580). 
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This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Mar>'land.  this  2nd  day 
of  October  2002. 

For  the  Nuclear  Regulatory  Commission. 
)ohn  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  02-25387  Filed  10-4-02;  8:45  am] 
BILUNG  CODE  759(M)1-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-410] 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Nine  Mile  Point  Nuclear  Station,  UnH 
No.  2;  Environmental  Assesament  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Section  54, 17(c)  for  Facility 
Operating  License  No.  NPF-69,  issued 
to  Nine  Mile  Point  Nuclear  Station,  LLC 
(NMPNS),  for  operation  of  Nine  Mile 
Point  Nuclear  Station,  Unit  No.  2 
(NMP2)  located  in  Oswego  County.  New 
York.  Therefore,  as  required  by  10  CFR 
51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  a 
schedular  exemption  from  the  provision 
of  10  CFR  54.17(c),  which  stipulates  that 
a  licensee  may  not  apply  for  a  renewed 
operating  license  earlier  than  20  years 
before  the  current  license  expires.  The 
exemption  would  allow  NMPNS  to 
submit  a  renewal  application  for  NMP2 
earlier  than  20  years  before  expiration  of 
its  operating  license. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  allow 
NMPNS  to  submit  one  application  for 
renewal  of  the  operating  licenses  of  both 
nuclear  units  located  at  the  site,  with 
the  goal  of  attaining  efficiencies  for 
preparation  and  review  of  the 
application. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  issuance  of  the  proposed 
exemption  will  not  have  a  significant 
environmental  impact.  The  proposed 
schedular  exemption  pertains  solely  to 
the  future  submission  of  an  application 


to  renew  the  NMP2  operating  license.  It 
causes  no  changes  to  the  current  design 
or  operation  of  NMP2,  and  imparts  no 
prejudice  in  the  future  review  of  the 
application  for  license  renewal. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
enviroimiental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  NMP2. 
dated  June  1973. 

Agencies  and  Persons  Consulted 

On  September  27,  2002.  the  NRC  staff 
consulted  with  the  New  York  State 
official,  Mr.  John  P.  Spath  of  the  New 
York  State  Energy  Research  and 
Development  Authority,  regarding  the 
enviroimiental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envirorunent.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
enviroimiental  impact  statement  for  the 
proposed  action. 


For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  4.  2002.  as  supplemented 
on  June  27,  2002.  Documents  may  be 
examined,  and/or  copied  for  a  fee.  at  the 
NRC's  Public  Document  Room  (PDR). 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
i\-w\v.nrc.gov/reading-rm/adams.html 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415^737.  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville.  .Maryland,  this  1st  day 
of  October  2002. 

For  the  Nuclear  Regulator\  Commission. 
Peter  S.  Tarn, 

Senior  Project  Manager.  Section  1.  Project 

Directorate  I.  Division  of  Licensing  Project 

Management.  Office  of  \uclear  Reactor 

Regulation. 

|FR  Dot .  02-2.5388  Filed  10-4-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Worl(shop  on  Key  Issues  Related  to 
the  Licensing  of  Future  Non-Light 
Water  Reactors;  Correction 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  intent;  correction. 

SUMMARY:  This  document  corrects  a 
document  appearing  in  the  Federal 
Register  on  September  26.  2002  (fi7  FR 
60702),  that  informs  the  public  that  the 
NRC  has  underway  preapplication 
reviews  of  advanced  reactor  designs. 
This  action  is  necessary  to  correct  an 
erroneous  address  for  the  meeting 
location. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 

Farouk  Eltawila,  Director,  Division  of 
Systems  Analysis  and  Regulatory 
Effectiveness.  Office  of  Nuclear 
Regulatory  Research,  Mail  Stop  T-10 
F32,  telephone  (301)  415-7499:  Internet: 
FXE@nrc.gov.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001, 
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SUPPLEMENTARY  INFORMATION:  On  page 
60702.  the  ADDRESSES  ht'dding  is 
corrected  to  read  as  set  forth  above. 

Dated  at  Rockville,  Maryland,  this  2nd  da> 
of  Oc  tober.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar. 

Cbwl.  fitj/es  and  Directives  Branch.  Division 
of  Administrative  Services.  Office  of 
Administration. 
|FR  Dnc.  02-25389  Filed  10-4-02:  8:4.'>  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25760:  812-12680] 

Oppenheimer  Integrity  Funds,  et  al.; 
Notice  of  Application 

s.'pi.'intj'T  ,tu.  J.002 
AGENCY:  Securities  and  Exchange 
("(inimis.sion  ("Commission"). 
ACTION:  Notice  of  application  for  an 
iirdcr  under  the  Investment  Companv 
Act  of  \9A0  (the  "Act")  under  (i)  section 
fi(c)  of  the  Act  granting  an  exemption 
from  sections  18(f)  and  21(b)  of  the  Act: 
(ii)  section  12(d)(l)(I)  of  the  Act  granting 
an  exemption  from  section  12(d)(1)  of 
the  Act;  (iii)  sections  6(c)  and  17(b)  of 
the  Act  granting  an  exemption  from 
sections  17(a)(1)  and  17(a)(3)  of  the  Act; 
and  (iv)  section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  to  permit  c  ertain 
joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  registered  open-end  management 
investment  companies  to  participate  in 
a  joint  lending  and  borrowing  facility. 
APPLICANTS:  Oppenheimer  Integrity 
Funds;  Oppenheimer  California 
Municipal  Fund;  Oppenheimer  Capital 
Appreciation  Fund;  Oppenheimer 
Capital  Income  Fund:  ()ppenheimer 
Capital  Preser\-ation  Fund;  Oppenhimer 
Cash  Reserves:  Oppenheimer  ("hampion 
Income  Fund:  Oppenheimer 
Concentrated  Growth  Fund;  Bond  Fund 
Series;  Oppenheimer  Discovery  Fund: 
Oppenhemier  Developing  Markets 
Fund;  Opfienheimer  Emerging  Growth 
Fund;  Oppenheimer  Emerging 
Technologies  Fund;  Oppenheimer 
Enterprise  Fund;  Oppenheimer  Europe 
Fund;  Oppenheimer  Multi-State 
Municipal  Trust:  Oppenheimer  Global 
Fund;  Oppenheimer  Global  Growth  & 
Income  Fund.  Oppenheimer  Gold  & 
Special  Minerals  Fund;  Oppenheimer 
Growth  Fund;  Oppenheimer  High  Yield 
Fund:  Oppenheimer  Municipal  Fund; 
Oppenheimer  International  Bmid  I'uiid; 
Oppenheimer  International  Growth 


Fund;  Oppenheimer  International  Small 
Clompanv  Fund:  Oppenheimer  Limited- 
Term  Government  Fund:  Oppenheimer 
Main  Street  Funds,  Inc.;  Oppenheimer 
Main  Street  Opportunity  Fund: 
Oppenheimer  Main  Street  Small  Cap 
Fund:  Oppenheimer  MidCap  Fund: 
Oppenheimer  Special  Value  Fund: 
Oppenheimer  Money  Market  Fund.  Inc.: 
Oppenheimer  Multiple  Strategies  Fund: 
Oppenheimer  Municipal  Bond  Fund: 
Oppenheimer  New  York  Municipal 
Fund:  Oppenheimer  Quest  For  Value 
Funds:  Oppenheimer  Quest  Value  Fund. 
Inc.:  Oppenheimer  Quest  Global  Value 
Fund.  Inc.:  Oppenheimer  Quest  Capital 
Value  Fund.  Inc.:  Oppenheimer  Real 
Asset  Fund;  Oppenheimer  Real  Estate 
Fund;  Oppenheimer  Select  Managers: 
Oppenheimer  Series  Fund,  Inc.: 
Oppenheimer  Strategic  Income  Fund: 
Oppenheimer  Total  Return  Fund.  Inc.; 
Oppenheimer  Trinity  C^ore  Fund: 
Oppenheimer  Trinity  Large  Cap  Growth 
Fund:  Oppenheimer  Trinity  Value 
Fund:  Oppenheimer  I'.S.  Government 
Trust:  Rochester  Fund  Municipals: 
Rochester  Portfolio  Series: 
Oppenheimer  Variable  Account  Funds: 
Panorama  Series  Fund.  Inc..  Centennial 
America  Fund.  LP.  (each,  an 
"Oppenheimer  Fund");  Centennial 
('alifornia  Tax  Exempt  Trust:  Centennial 
(.Government  Trust:  Centennial  Money 
Market  Trust:  Centennial  New  York  tax 
Exempt  Trust:  Centennial  Tax  Exempt 
Trust  (each,  a  "Centennial  Fund."  and. 
together  with  the  t)ppenheimer  Funds, 
the  "Companies");  OppenheimerFunds. 
Inc.  ("OFI")  and  Centennial  Asset 
Management.  Ciorp  ("CGAMC"). 
FILING  DATES:  The  application  was  filed 
on  November  14,  2001.  and  amended  on 
Mav  29.  2002  and  .August  1:5.  2002. 
Applicants  have  agreed  to  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  reflected  in 
this  notiie. 

HEARING  OR  NOTIFICATION  OF  HEARING:  .\n 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copv  of  the  request, 
personallv  or  bv  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:.30  p.m.  on  October  21.  2002  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  ol 
an  affidavit  or.  for  lawyers,  a  certificate 
of  sendee.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Pers(ms  who  wish  to  be 
notified  of  a  hearing  may  request 
notibcation  by  writing  to  the 
Commission's  Secretary. 


ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NVV.,  Washington,  DC 
20549-0609:  Applicants,  c/o  Dina  C. 
Lee,  Esq.,  OppenheimerFunds,  Inc.,  498 
Seventh  Avenue,  14th  Floor.  New  York, 
NY  10018. 

FOR  FURTHER  INFORMATION  CONTACT:  [ohn 
L.  Sullivan.  Senior  Counsel,  at  (202) 
942-0681  or  Todd  F.  Kuehl.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation), 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
mav  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NVV..  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Companies  are  organized  as 
Massachusetts  business  trusts,  Maryland 
corporations,  or,  in  the  case  of 
Centennial  America  Fund.  L.P..  a 
limited  partnership  under  the  laws  of 
the  state  of  Delaware,  and  are  registered 
under  the  Act  as  open-end  management 
investment  companies.'  The  business 
and  affairs  of  each  Company  are 
managed  under  the  directions  of  the 
board  of  trustees  or  directors  or,  in  the 
case  of  Centennial  America  Fund.  L.P.. 
the  managing  general  partners  of  the 
relevant  Companv  ("Board"). 

2.  Each  of  OFI  and  CAMC.  a  wholly 
owned  subsidiary  of  OFI,  is  registered  as 
an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  Each 
Oppenheimer  Fund  has  entered  into  an 
investment  advisory  agreement  with 
OFI,  and  each  Centennial  Fund  has 
entered  into  an  investment  advisory 
agreement  with  CAMC.  OFI  also 
provides  the  Funds  with  certain 
administrative  services. 

3.  Each  Fund  may  deposit  uninvested 
dailv  cash  balances  into  a  joint  account 
administered  by  OFI  ("Joint  Account"). 
Each  Fund  may  lend  money  to  banks  or 
other  entities  by  entering  into 
repurchase  agreements  either  directly  or 
through  the  Joint  Account.  Other  Funds 
mav  need  to  borrow  money  from  the 
same  or  similar  banks  for  temporary 
purposes  to  satisfy  redemption  requests, 
to  cover  unanticipated  cash  shortfalls 
such  as  a  trade  "fail"  in  which  cash 
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payment  for  a  security  sold  by  a  Fund 
has  been  delayed,  or  for  other  temporary 
purposes.  Currently,  the  Fimds  have 
credit  arrangements  with  their 
custodians  (i.e.,  overdraft  protection) 
under  which  the  custodians  may,  but 
are  not  obligated  to,  lend  money  to  the 
Funds  to  meet  the  Funds'  temporary 
cash  needs.  Many  of  the  Fvmds  also 
have  entered  into  loan  agreements  with 
banks  to  provide  a  line  of  credit  for 
temporary  funding, 

4.  If  the  Funds  were  to  borrow  money 
from  their  custodians  under  their 
current  arrangements  or  under  other 
credit  facility  arrangements  with  a  bank, 
the  Funds  would  pay  interest  on  the 
borrowed  cash  at  a  rate  which  would  be 
higher  than  the  rate  that  would  be 
earned  by  other  non-borrowing  Funds 
on  investments  in  repxuchase 
agreements  and  other  short-term 
instruments  of  the  same  matm-ity  as  the 
bank  loan.  Applicants  believe  this 
differential  represents  the  bank's  profit. 
Other  bank  loan  arrangements,  such  as 
committed  lines  of  credit,  would  require 
the  Funds  to  pay  conrniitment  fees, 
attorney  fees  and  related  costs  in 
addition  to  the  interestrate  to  be  paid 
by  the  borrowing  Fiuid. 

5.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into 
master  interfund  lending  agreements 
("Interfund  Lending  Agreements") 
under  which  the  Funds  would  lend 
money  and  borrow  money  for  temporary 
purposes  directly  to  and  from  each  other 
(an  "Interfund  Loan"),  Applicemts 
believe  that  the  proposed  credit  facility 
would  substantially  reduce  the  Funds' 
potential  borrowing  costs  and  enhance 
their  ability  to  earn  higher  rates  of 
interest  on  short-term  lendings. 
Although  the  proposed  credit  facility 
would  substantially  reduce  the  Funds' 
need  to  borrow  from  banks,  the  Funds 
would  be  free  to  continue  committed 
lines  of  credit  or  other  borrowing 
arrangements  with  banks.  The  Funds 
also  would  continue  to  maintain 
overdraft  protection  currently  provided 
by  their  custodians. 

6.  Applicants  anticipate  that  the 
credit  facility  would  provide  a 
borrowing  Fund  with  significant  savings 
when  the  cash  position  of  the  Fund  is 
insufficient  to  meet  temporary  cash 
requirements.  This  situation  could  arise 
when  redemptions  exceed  anticipated 
volumes  cUid  the  Funds  have 
insufficient  cash  on  hand  to  satisfy'  such 
redemptions.  When  a  Fund  liquidates 
portfolio  securities  to  meet  redemption 
requests,  which  normally  are  effected 
immediately,  it  often  does  not  receive 
payment  in  settlement  for  up  to  three 
days  (or  longer  for  certain  foreign 
transactions).  The  credit  facility  would 


provide  a  source  of  immediate,  short- 
term  liquidity  pending  settlement  of  the 
sale  of  portfolio  securities. 

7.  Applicants  also  propose  using  the 
credit  facility  when  a  sale  of  securities 
fails  due  to  circumstances  beyond  the 
seller's  control,  such  as  a  delay  in  the 
delivery  of  cash  to  the  Fund's  custodian 
or  improper  delivery  instructions  by  the 
broker  effecting  the  transaction.  Sales 
fails  may  present  a  cash  shortfall  if  the 
Fund  has  undertaken  to  purchase  a 
security  with  the  proceeds  from 
seciu-ities  sold.  When  the  Fund 
experiences  a  cash  shortfall  due  to  a 
sales  fail,  the  custodian  typically 
extends  temporary  credit  to  cover  the 
shortfall  and  the  Fund  incurs  overdraft 
charges.  Alternatively,  the  Fund  could 
fail  on  its  intended  purchase  due  to  lack 
of  funds  from  the  previous  sale, 
resulting  in  additional  cost  to  the  Fund, 
or  sell  a  security  on  a  same  day 
settlement  basis,  earning  a  lower  return 
on  the  investment.  Use  of  the  credit 
facility  under  these  circumstances 
would  enable  the  Fund  to  have  access 
to  immediate  short-term  liquidity 
without  incurring  custodian  overdraft  or 
other  charges. 

8.  While  bank  borrowings  could 
generally  supply  needed  cash  to  cover 
unanticipated  redemptions  and  sales 
fails,  under  the  proposed  credit  facility, 
a  borrowing  Fund  would  pay  lower 
interest  rates  than  those  offered  by 
banks  on  short-term  loans.  In  addition. 
Funds  making  short-term  cash  loans 
directly  to  other  Funds  would  earn 
interest  at  a  rate  higher  than  they 
otherwise  could  obtain  from  investing 
their  cash  in  repurchase  agreements. 
Thus,  applicants  believe  that  the 
proposed  credit  facility  would  benefit 
both  borrowing  and  lending  Funds. 

9.  The  interest  rate  charged  to  the 
Funds  on  any  loan  under  the  credit 
facility  (the  'Interfund  Loan  Rate") 
would  be  the  average  of  the  Joint 
Account  Repo  Rate  and  the  Btrnk  Lq^ 
Rate,  both  as  defined  below.  The  Joint 
Account  Repo  Rate  would  be  the  current 
overnight  repurchase  agreement  rate 
available  through  the  Joint  Account.  The 
Bank  Loan  Rate  would  be  calculated  by 
OFI  each  day  that  a  Fund  borrows  or 
lends,  according  to  a  formula 
established  by  each  Fund's  Board  to 
approximate  the  lowest  interest  rate  at 
which  bank  loans  would  be  available  to 
the  Funds.  The  formula  would  be  based 
upon  a  publicly  available  rate  (e.g.. 
federal  funds  plus  25  basis  points)  and 
would  vary  with  this  rate  so  as  to  reflect 
changing  bank  loan  rates.  Each  Fund's 
Board  periodically  would  review  the 
continuing  appropriateness  of  using  the 
formula  to  determine  the  Bank  Loan 
Rate,  as  well  as  the  relationship  between 


the  Bank  Loan  Rate  and  current  bank 
loan  rates  that  would  be  available  to  the 
Funds.  The  initial  formula  and  any 
subsequent  modifications  to  the  formula 
would  be  subject  to  the  approval  of  each 
Fund's  Board. 

10.  The  credit  facility  would  be 
administered  by  OFI's  fund  accounting 
department  (collectively,  the  "Cash 
Management  Team").  Under  the 
proposed  credit  facility,  the  portfolio 
managers  for  each  participating  Fund 
could  provide  standing  instructions  to 
participate  daily  as  a  borrower  or 
lender.  OFI  on  each  business  day  would 
collect  data  on  the  uninvested  cash  and 
borrowing  requirements  of  all 
participating  Funds  from  the  Funds' 
custodian.  Once  it  had  determined  the 
aggregate  amount  of  cash  available  for 
loans  and  borrowing  demand,  the  Cash 
Management  Team  '.vould  allocate  loans 
among  borrowing  Funds  without  any 
further  communication  from  portfolio 
managers.  There  typically  will  be  far 
more  available  uninvested  cash  each 
day  than  borrowing  demand.  Therefore, 
after  allocating  cash  for  Interfund  Loans. 
OFI  will  invest  any  remaining  cash  in 
accordance  with  the  standing 
instructions  from  portfolio  managers  or 
return  remaining  amounts  for 
investment  directly  by  the  relevant 
Funds.  The  money  market  Funds 
tvpically  would  not  participate  as 
borrowers  because  they  rarely  need  to 
borrow  cash  to  meet  redemptions. 

11.  The  Cash  Management  Team 
would  allocate  borrowing  demand  and 
cash  available  for  lending  among  the 
Funds  on  what  the  Cash  Management 
Team  believed  to  be  an  equitable  basis, 
subject  to  certain  administrative 
procedures  applicable  to  all  Funds,  such 
as  the  time  of  filing  requests  to 
participate,  minimum  loan  lot  sizes,  and 
the  need  to  minimize  the  number  of 
transactions  and  associated 
administrative  costs.  To  reduce 
transaction  costs,  each  loan  normally 
would  be  allocated  in  a  manner 
intended  to  minimize  the  number  of 
participants  necessarv'  to  complete  the 
loan  transaction.  The  method  of 
allocation  and  related  administrative 
procedures  would  be  approved  by  each 
Fund's  Board,  including  a  majority  of 
trustees/directors  who  are  not 

"interested  persons"  of  the  Fund,  as 
defined  in  section  2(a)(19)  of  the  Act 
("Independent  Trustees/Directors  ").  lo 
ensure  that  both  borrowing  and  lending 
Funds  participate  on  an  equitable  basis. 

12.  OFI  would  (a)  monitor  the  interest 
rates  charged  and  the  other  terms  and 
conditions  of  the  loans,  (b)  limit  the 
borrowings  and  loans  entered  into  by 
each  Fund  to  ensure  that  they  comply 
with  the  Fund's  investment  policies  and 
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limitations,  (c)  ensure  equitable 
treatment  of  each  Fund,  and  (d)  make 
quarterlv  reports  to  the  Board 
concerning  any  transactions  bv  the 
Funds  under  the  credit  facility  and  the 
interest  rates  charged. 

13.  OFI  will  administer  the  program 
under  its  lor  CAMC's)  existing 
investment  advisory  agreement  with 
each  Fund,  and  OFJ  would  receive  no 
additional  compensation  from  its 
administration  of  the  proposed  credit 
facility  OF!  or  companies  affiliated 
with  it  may  collect  standard  pricing, 
record  keeping,  accounting  and 
bookkeeping  fees  applicable  to 
repurchase  and  lending  transactions 
generallv.  including  transactions 
effected  through  the  credit  facility.  Fees 
would  be  no  higher  than  those 
applicable  for  comparable  loan 
transactions. 

14.  Each  Fund's  participation  in  the 
proposed  credit  facility  is  either 
currentlv  consistent  with  its 
organizational  documents  and  its 
investment  policies  and  limitations,  or 
such  documents,  policies  and 
limitations  will  be  amended  or  modified 
to  be  made  consistent  with  the  Fund's 
participation  The  prospectus  of  each 
Fund  discloses  the  extent  to  which  the 
Fund  mav  borrow  monev  for  temporarv 
purposes  and  lend  securities  and  other 
assets  and  the  extent  to  which  the  Fund 
is  able  to  mortgage  or  pledge  securities 
to  secure  permitted  borrowings.  If  the 
requested  relief  is  granted,  the  statement 
of  additional  information  ( 'SAI")  of 
each  Fund  participating  in  the  interfund 
lending  arrangements  will  diM  lose  the 
existence  of  such  arrangements.  Each 
Fund  that  desires  to  engage  in  interfund 
lending  arrangements,  and  that  has 
existing  fundamental  policies  that 
would  restrict  participation  in  such 
arrangements,  will  obtain  shareholder 
approval  to  amend  such  policies  to  the 
extent  necessarv  to  permit  it  to 
participate  in  such  arrangement.-^  (jn  the 
conditions  set  forth  in  the  application. 

15.  In  connection  with  the  credit 
facilitv.  applicants  request  an  order 
under  (a)  section  6(c)  of  the  Act  granting 
relief  from  sections  18(f)  and  21(b)  of 
the  Act:  (b)  section  12(d)(l)(I)  of  the  Act 
granting  relief  from  section  12(d)(1)  of 
the  Act;  (c)  sections  6(c)  and  17(b)  of  the 
Act  granting  relief  from  sections  17(a)(1) 
and  17(a)(3)  of  the  Act;  and  (d)  section 
17(d)  of  the  Act  and  rule  17d-l  under 
the  Act  to  permit  certain  joint 
arrangements 

Applicants'  Legal  Analysis 

1.  Section  17(a)(3)  generally  prohibits 
anv  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  from 
borrowing  money  or  other  property  from 


a  registered  investment  company. 
Section  21(b)  generally  prohibits  any 
registered  management  investment 
companv  from  lending  money  or  other 
propertv  to  anv  person  if  that  person 
controls  or  is  under  common  control 
with  the  company.  Section  2(a)(3)(C)  of 
the  Act  defines  'affiliated  person'"  of 
another  person,  in  part,  to  be  any  person 
directlv  or  indirectly  controlling, 
controlled  bv,  or  under  common  control 
with,  such  other  person.  Applicants 
state  that  the  Funds  may  be  under 
common  control  by  virtue  of  having  OFI 
or  CAMC.  which  is  a  wholly  owned 
subsidiary  of  OFI.  as  their  common 
investment  adviser. 

2.  Section  6(c)  provides  that  an 
exemptive  order  may  be  granted  where 
an  exemptiim  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  bv  the  policy  and  provisions  of 
the  Act.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  of  the  Act 
provided  that  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  nr  received,  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  transaction  is 
cons. .-.tent  with  the  policy  of  the 
investment  companv  as  recited  in  its 
registration  statement  and  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  these  standards  for  the  reasons 
discussed  below 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  were  intended  to 
prevent  a  person  with  strong  potential 
adverse  interests  to.  and  some  influence 
over  the  investment  decisions  of.  a 
registered  investment  company  from 
causing  or  inducing  the  investment 
company  to  engage  in  lending 
transactions  that  unfairly  inure  to  the 
ben»|pt  of  that  person  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  credit  facility  transactions  do 
not  raise  these  concerns  because  (a)  OFI 
would  administer  the  program  as  a 
disinterested  fiduciary;  [b)  all  Interfund 
Liians  would  consist  only  of  uninvested 
cash  reserves  that  the  Fund  otherwise 
would  invest  in  short-term  repurchase 
agreements  or  other  short-term 
instruments;  (c)  the  Interfund  Loans 
would  not  involve  a  greater  risk  than 
such  other  investments;  (d)  the  lending 
Fund  would  receive  interest  at  a  rate 
higher  than  it  could  obtain  through  such 
other  investments;  and  (e)  the  borrowing 
Fund  would  pay  interest  at  a  rate  lower 
than  otherwise  available  to  it  under  its 


bank  loan  agreements  and  avoid  the  up- 
front commitment  fees  associated  with 
committed  lines  of  credit.  Moreover, 
applicants  believe  that  the  other 
conditions  in  the  application  would 
effectively  preclude  the  possibility  of 
any  Fund  obtaining  an  undue  advantage 
over  any  other  Fund. 

4.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  from 
selling  anv  securities  or  other  property 
to  the  company.  Section  12(d)(1) 
generallv  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  any  other  investment 
companv  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
Applicants  state  that  the  obligation  of  a 
borrowing  Fund  to  repay  an  Interfund 
Loan  mav  constitute  a  security  under 
sections '17(a)(1)  and  12(d)(1).  Section 
12(d)(l)(I)  provides  that  the  Commission 
mav  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  such  exception  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
contend  that  the  standards  under 
sections  6(c),  17(b)  and  12(d)(l)(n  are 
satisfied  for  all  the  reasons  set  forth 
above  in  support  of  their  request  for 
relief  from  sections  17(a)(3)  and  21(b) 
and  for  the  reasons  discussed  below. 

5.  Applicants  state  that  section 
12(d)(1)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  proposed  credit  facility 
does  not  involve  these  abuses. 
Applicants  note  that  there  would  be  no 
duplicative  costs  or  fees  to  the  Funds  or 
shareholders,  and  that  OFI  would 
receive  no  additional  compensation  for 
its  services  in  administering  the  credit 
facility.  Applicants  also  note  that  the 
purpose  of  proposed  credit  facility  is  to 
provide  economic  benefits  for  all  the 
participating  Funds. 

6.  Section  18(f)(1)  of  the  Act  prohibits 
open-end  investment  companies  from 
issuing  any  senior  security  except  that 

a  companv  is  permitted  to  borrow  from 
anv  bank;  provided  that,  immediately 
after  the  borrowing,  there  is  an  asset 
coverage  of  at  least  300  per  centum  for 
all  borrowings  of  the  company.  Under 
section  18(g)  of  the  Act.  the  term  "senior 
security"  includes  any  bond,  debenture, 
note,  or  similar  obligation  or  instrument 
constituting  a  security  and  evidencing 
indebtedness.  Applicants  request 
e.xemptive  relief  from  section  18(f)(1)  to 
the  limited  extent  necessar%-  to 
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implement  the  credit  facility  (because 
the  lending  Funds  are  not  banks). 

7.  Applicants  believe  that  granting  the 
relief  under  section  6(c)  is  appropriate 
because  the  Funds  would  remain 
subject  to  the  requirement  of  section 
18(f)(1)  that  all  borrowings  of  the  Fund, 
including  combined  interfund  and  bank 
borrowings,  have  at  least  300%  asset 
coverage.  Based  on  the  conditions  and 
safeguards  described  in  the  application, 
applicants  also  submit  that  to  allow  the 
Funds  to  borrow  from  other  Funds 
pursuant  to  the  proposed  credit  facility 
is  consistent  with  the  purposes  and 
policies  of  section  18(f)(1), 

8.  Section  17(d)  and  rule  17d-l 
generally  prohibit  any  affiliated  person 
of  a  registered  investment  company,  or 
affiliated  persons  of  an  affiliated  person, 
when  acting  as  principal,  from  effecting 
any  transaction  in  which  the  company 
is  a  joint  or  a  joint  and  several 
participants  unless  permitted  by 
Commission  order  upon  application. 
Rule  17d-lfb)  of  the  Act  provides  that 
in  passing  upon  applications  for 
exemptive  relief,  the  Commission  will 
consider  whether  the  participation  of  a 
registered  investment  company  in  a 
joint  enterprise  on  the  basis  proposed  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act  and  the  extent 
to  which  the  company's  participation  is 
on  a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants. 

9.  Applicants  submit  that  the  purpose 
of  section  17(d)  is  to  avoid  overreaching 
by  and  unfair  advantage  to  investment 
company  insiders.  Applicants  believe 
that  the  credit  facility  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  in  that  it  offers  both  reduced 
borrowing  costs  and  enhanced  returns 
on  loaned  funds  to  all  participating 
Funds  and  their  shareholders. 
Applicants  note  that  each  Fund  would 
have  an  equal  opportunity  to  borrow 
and  lend  on  equal  terms  cqnsistent  with 
its  investment  policies  and  fundamental 
investment  limitations.  Applicants 
therefore  believe  that  each  Fund's 
participation  in  the  credit  facility  will 
be  on  terms  which  are  no  different  from 
or  less  advantageous  than  that  of  other 
participating  Funds. 

Applicants'  Conditioiis 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1 .  The  interest  rates  to  be  charged  to 
the  Funds  under  the  credit  facility  will 
be  the  average  of  the  Joint  Account  Repo 
Rate  and  the  Bank  Loan  Rate. 

2.  On  each  business  day,  OFI  will 
compare  the  Bank  Loan  Rate  with  the 


Joint  Account  Repo  Rate  and  will  make 
cash  available  for  Interfund  Loans  only 
if  the  Interfund  Loan  Rate  is  (a)  more 
favorable  to  the  lending  Fund  than  the 
Joint  Account  Repo  Rate  and  (b)  more 
favorable  to  the  borrowing  Fund  than 
the  Bank  Loan  Rate. 

3.  If  a  Fund  has  outstanding 
borrowings,  any  Interfund  Loans  to  the 
Fund  (a)  will  be  at  an  interest  rate  equal 
to  or  lower  than  any  outstanding  bank 
loan;  (b)  will  be  secured  at  least  on  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  bank  loan 
that  requires  collateral:  (c)  will  have  a 
maturity  no  longer  than  any  outstanding 
bank  loan  (and  in  any  event  not  over 
seven  days);  cuid  (d)  will  provide  that, 

if  an  event  of  default  occurs  under  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Fund,  the  event  of 
default  will  automatically  (without  need 
for  action  or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  Interfund  Lending  Agreement 
entitling  the  lending  Fund  to  call  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  any  collateral)  and  that 
such  call  will  be  made  if  the  lending 
bank  exercises  its  right  to  call  its  loan 
under  its  agreement  with  the  borrowing 
Fund. 

4.  A  Fund  may  make  an  unsecured 
borrowing  through  the  credit  facility  if 
its  outstanding  borrowings  from  all 
sources  immediately  after  the  interfund 
borrowing  total  less  than  10%  of  its  total 
assets,  provided  that  if  the  Fund  has  a 
secured  loan  outstanding  from  any  other 
lender,  including  but  not  limited  to 
another  Fund,  the  Fund's  interfund 
borrowing  will  be  secured  on  at  least  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  loan  that 
requires  collateral.  If  a  Fund's  total 
outstanding  borrowings  immediately 
eifter  an  interfund  borrowing  would  be 
10%  or  greater  of  its  total  assets,  the 
Fund  may  borrow  through  the  credit 
facility  on  a  secured  basis  only.  A  Fund 
may  not  borrow  through  the  credit 
facility  or  from  any  other  source  if  its 
total  outstanding  borrowings 
immediately  after  such  borrowing 
would  be  more  than  33V:i%  of  its  total 
assets. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  equal  or  exceed  10%  of  its  total 
assets,  the  Fund  must  first  secure  each 
outstanding  Interfund  Loan  by  the 
pledge  of  segregated  collateral  with  a 
market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan.  If  the  total  outstanding  borrowings 


of  a  Fund  with  outstanding  Interfund 
Loans  equal  or  exceed  10%  of  its  total 
assets  for  any  other  reason  (such  as  a 
decline  in  net  asset  value  or  because  of 
shareholder  redemptions),  the  Fund  will 
within  one  business  day  thereafter  (a) 
repay  all  of  its  outstanding  Interfund 
Loans,  (b)  reduce  its  outstanding 
indebtedness  to  less  than  10%  of  its 
total  assets,  or  (c)  secure  each 
outstanding  Interfund  Loan  by  the 
pledge  of  segregated  collateral  with  a 
market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan  until  the  Fund's  total  outstanding 
borrowings  cease  to  equal  or  exceed 
10%  of  its  total  assets,  at  which  time  the 
collateral  called  for  by  this  condition  5 
shall  no  longer  be  required.  Until  each 
Interfund  Loan  that  is  outstanding  at 
anv  time  that  a  Fund's  total  outstanding 
borrowings  equals  or  exceeds  10%  is 
repaid  or  the  Fund's  total  outstanding 
borrowings  cease  to  equal  or  exceed 
10%  of  its  total  assets,  the  Fund  will 
mark  the  value  of  collateral  to  market 
each  day  and  will  pledge  such 
additional  collateral  as  is  necessar\'  to 
maintain  the  market  value  of  the 
collateral  that  secures  each  outstanding 
Interfund  Loan  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan. 

6.  No  Fund  may  lend  to  another  Fund 
through  the  Interfund  Lending 
Agreements  if  the  loan  would  cause  its 
aggregate  outstanding  loans  through  the 
Interfund  Lending  Agreements  to 
exceed  15%  of  its  net  assets  at  the  time 
of  the  loan. 

7.  A  Fund's  Interfund  Loans  to  any 
one  Fund  will  not  exceed  5%  of  the 
lending  Fund's  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  loan 
transactions  for  purposes  of  this 
condition. 

9.  Except  as  set  forth  in  this 
condition,  no  Fund  may  borrow  through 
the  credit  facility  unless  the  Fund  has 

a  policy  that  prevents  the  Fund  from 
borrowing  for  other  than  temporary  or 
emergency  purposes.  In  the  case  of  a 
Fund  that  does  not  have  such  a  policy, 
the  Fund's  borrowings  through  the 
credit  facility,  as  measured  on  the  day 
when  the  most  recent  loan  was  made, 
will  not  exceed  the  greater  of  125%  of 
the  Fund's  total  net  cash  redemptions  or 
102%  of  sales  fails  for  the  preceding 
seven  calendar  days. 

10.  Each  Interfund  Loan  may  be  called 
on  one  business  day's  notice  by  a 
lending  Fund  and  may  be  repaid  on  any 
day  by  a  borrowing  Fund. 
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11.  .-\  Fund's  participation  in  the 
credit  facility  must  be  consistent  with 
its  investment  policies  and  limitations 
nnd  organizatinnal  documents 

12  the  C'.ash  Management  Team  will 
calculate  total  Fund  borrowing  and 
lending  demands  through  the  credit 
facilitv.  and  allocate  loans  on  an 
equitable  basis  among  the  Funds. 
without  the  intervention  of  any  portfolio 
manager  of  the  Funds.  The  Cash 
Management  Team  will  not  solicit  cash 
for  the  credit  facility  from  any  Fund  or 
prospectivelv  publish  or  disseminate 
loan  demand  data  to  portfolio  managers 
OFI  will  invest  anv  amounts  remaining 
after  satisfaction  of  borrowing  demand 
in  accordance  with  the  standing 
instructions  from  portfolio  managers  or 
return  remaining  amounts  for 
investment  directly  by  the  relevant 
Funds. 

13  QFI  will  monitor  the  interest  rates 
charged  and  the  other  terms  and 
conditions  of  the  Interfund  Loans  and 
will  make  a  quarterlv  report  to  the 
respective  Board  concerning  the 
participation  of  the  Fund>  in  the  credit 
facility  and  the  terms  and  other 
conditions  of  any  extensions  of  credit 
thereunder 

14  Th-^-  Board  of  each  Fund. 
including  a  majority  of  the  Independent 
TrusttH'S'Directors.  will  (a)  review  no 
less  frequentlv  than  quarterly  the  Funds 
participation  in  the  credit  facilitv  during 
the  preceding  quarter  for  compliance 
with  the  conditions  of  any  order 
permitting  such  transactions;  (b) 
establish  the  Bank  Loan  Rate  formula 
used  to  determine  the  interest  rate  on 
Interfund  Loans,  approve  anv 
modificatnms  thereto,  and  review  iv> 
less  frequentlv  than  annuallv  thf 
continuing  appropriateness  of  the  Bank 
Loan  Rate  formula;  and  (c)  review  no 
less  frequentlv  than  annually  the 
continuing  appropriateness  of  the 
Fund's  participation  in  the  credit 
facility. 

15  in  the  event  an  Interfund  Loan  is 
not  paid  according  to  its  terms  and  such 
default  is  not  cured  within  two  business 
davs  from  its  maturitv  or  from  the  time 
the  lending  Fund  makes  a  demand  for 
pavment  under  the  provisions  of  the 
Interfund  Lending  Agreement.  OFI  will 
promptlv  refer  such  loan  for  arbitration 
to  an  independent  arbitrator  selected  by 
the  Board  of  anv  Fund  involved  in  the 
loan  w  ho  will  serve  as  arbitrator  of 
disputes  concerning  Interfund  Loans. - 
The  arbitrator  will  resolve  anv  problem 
promptlv.  and  the  arbitrator's  decision 


-  It  d  <lispule  involves  Funds  with  separate 
Boards,  the  respective  Boards  of  each  Fund  will 
select  an  independent  arbitrator  that  is  satisfactor>' 
to  each  Fund 


Will  be  binding  on  both  Funds.  The 
arbitrator  will  submit  at  least  annually 
a  written  report  to  the  Board  setting 
forth  J  description  of  the  nature  of  any 
dispute  and  the  actions  taken  by  the 
Funds  to  resolve  the  dispute. 

16  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
vears  from  the  end  of  the  fiscal  year  in 
which  anv  transaction  under  the  credit 
facility  occurred,  the  first  two  years  in 
an  easilv  accessible  place,  written 
records  of  all  such  transactions,  setting 
forth  a  des(;ription  of  the  terms  of  the 
transactions,  including  the  amount,  the 
maturity  and  the  rate  of  interest  on  the 
loan,  the  rate  of  interest  available  at  the 
time  on  short-term  repurchase 
agreements  and  bank  borrowings,  and 
such  other  information  presented  to  the 
Fund'-'  Board  in  connection  with  the 
review  required  by  conditions  13  and 
14 

17.  OFI  will  prepare  and  submit  to  the 
Boards  for  review  an  initial  report 
describing  the  operations  of  the  credit 
facilitv  and  the  procedures  to  be 
implemented  to  ensure  that  all  the 
Funds  are  treated  fairly.  After  the 
i;ommencement  of  the  operations  of  the 
credit  facility.  OFI  will  report  on  the 
operations  of  the  credit  facility  at  the 
respe(  tive  Board's  quarterly  meetings. 

In  addition,  for  two  years  following 
the  ( i)inmenct!inent  of  the  credit  facility, 
the  independent  public  accountant  for 
each  Fund  shall  prepare  an  annual 
report  that  evaluates  OFI's  assertion  that 
it  has  e>tablished  procedures  reasanably 
designed  to  achieve  compliance  with 
the  conditions  of  the  order.  The  report 
will  he  prepared  in  accordance  with  the 
.Statements  on  .Standards  for  Attestation 
Hngagements  No.  3  and  it  shall  be  filed 
pursuant  to  item  77Q3  of  Form  N-SAR. 
In  particular,  the  report  shall  address 
procedures  designed  to  achieve  the 
following  objectives:  (a)  That  the 
Interfund  Loan  Rate  will  be  higher  than 
the  loint  Account  Repo  Rate  but  lower 
than  the  Bank  Loan  Rate:  (b)  compliance 
with  the  collateral  requirements  as  set 
forth  in  the  application;  (c)  compliance 
with  the  percentage  limitations  on 
interfund  borrowing  and  lending:  (d) 
allocation  of  interfund  borrowing  and 
lending  demand  in  an  equitable  manner 
and  in  aci:ordance  with  the  procedures 
established  bv  the  Boards;  and  (e)  that 
the  interest  rate  on  anv  Interfund  Loan 
deies  not  exceed  the  interest  rate  on  any 
third  partv  borrowings  of  a  borrowing 
Fund  at  the  time  of  the  Interfund  Loan. 

After  the  final  report  is  filed,  the 
Fund's  external  auditors,  in  connection 
with  their  Fund  audit  examinations, 
will  continue  to  review  the  operation  of 
the  credit  facility  for  compliance  with 
the  conditions  of  the  application  and 


their  review  will  form  the  basis,  in  part, 
of  the  auditor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 
18.  No  Fund  will  participate  in  the 
credit  facility  unless  it  has  fully 
disclosed  in  its  SAI  all  material  facts 
about  its  intended  participation. 

For  the  Commission,  by  the  Division  of 
Iiivesimenl  Management,  (nirsuant  to 
lielegHted  authority. 
Margaret  H.  McFarland. 
Ut-pulv  Sfcrptory 
IFR  Dn(  .  02-2.'J,1.=ifi  Filed  10-4-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46577;  File  No.  S7-12-02] 

Final  Data  Quality  Guidelines 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Notice  of  availability  of  final 

guidelines. 

SUMMARY:  The  Securities  and  Exchange 
Commission  has  posted  on  its  Web  site 
at  bttp://i\-w\v.sec.gov  its  final  data 
quality  assurance  guidelines.  The 
guidelines  describe  the  Commission's 
procedures  for  ensuring  and  maximizing 
the  quality  of  information  before  it  is 
disseminated  to  the  public,  and  the 
procedures  by  which  an  affected  person 
mav  obtain  correction,  where 
appropriate,  of  disseminated 
information  that  does  not  comply  with 
the  guidelines. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Fredrickson,  Assistant  General 
Counsel,  Office  of  General  Counsel. 
Securities  and  Exchange  Commission, 
450  5th  Street,  N\V..  Washington.  DC 
20549-0606, (202)  942-0890. 

Dated:  Of  tober  1.  2002. 
Margaret  H.  McFarland. 

Dfpiitv  Secretary- 

|FR  Do( .  02-23:}62  Filed  10-1-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46572;  File  No.  SR-CBOE- 
2002-58] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Proposing  To  Extend  the  Rapid 
Opening  System  Pilot  Program 

September  .30.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
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("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  25,  2002,  the  Chicago  Board 
Options  Exchange,  Inc.  ("OBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  extend  the  Rapid 
Opening  System  ("ROS")  pilot  program 
until  March  31,  2003  or  such  time  as  the 
Commission  has  approved  ROS  on  a 
permanent  basis. ^  The  text  of  the 
proposed  rule  change  appears  below. 
New  text  is  in  italics.  Deleted  text  is  in 
brackets. 


Rapid  Opening  System 
Rule  6.2A 

(a)-(c)  No  chemge. 

(d)  Pilot  Program. 

This  Rule  (and  the  sentences  in  Rule 
6.2  and  Rule  6.45  referring  to  this  Rule) 
will  be  in  effect  until  [September  30, 
2002]  March  31,  2003  on  a  pilot  basis. 

Interpretation  and  Policies 


.01-.02  Unchanged. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  February  9,  1999,  the  Commission 
approved,  on  a  pilot  basis,  the 
implementation  of  the  ROS.-*  ROS  is  a 
system  developed  by  CBOE  to  open  an 
entire  options  class,  all  series,  as  a 
single  event,  based  on  a  single 
underlying  value.  The  ROS  pilot 
program  is  due  to  expire  on  September 
30,  2002.''  The  Exchange  proposes  to 
extend  the  ROS  pilot  until  March  31. 
2003  or  such  time  as  the  Commission 
has  approved  ROS  on  a  permanent 
basis. 

The  Exchange  recently  submitted  a 
proposed  rule  filing  to  the  Commission 
proposing  permanent  approval  of  ROS 
as  well  as  an  extension  of  the  ROS 
pilot. f*  This  proposed  rule  change 
replaces  and  supersedes  that  portion  of 
SR-CBOE-2002-55  that  proposes  an 
extension  of  the  ROS  pilot.  CBOE 
proposes  an  extension  of  the  ROS  pilot 
so  that  the  pilot  may  continue  to  operate 
while  the  Commission  considers  the 
Exchange's  request  for  permanent 
approval. ~  CBOE  believes  that  ROS  has 
operated  successfully  over  the  past  three 
years,  and  on  that  basis,  the  Exchange 
believes  an  extension  of  the  pilot  is 
warranted. 

2.  Statutory  Basis 

The  CBOE  believes  that  ROS  has 
improved  market  efficiency  for  all 
market  participants  by  successfully 
facilitating  expedited  openings  of 
options  classes  on  the  Exchange  during 
the  pilot  period.  Therefore,  CBOE 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6(b)  of  the 
Act,"  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5), ^  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 


'  15  U.S.C.  78s(b)(l). 

=  17CFR240.19l)--». 

^  The  request  to  permanently  approve  ROS  is 
being  considered  separately  under  SR-CBOE-2002- 
55.  Telephone  conversation  between  Jamie  Galvan. 
Attorney.  CBOE,  and  Christopher  Solgan.  Attorney. 
Division  of  Market  Regulation,  Commission,  on 
September  24,  2002. 


■>  See  Securities  Exchange  .\r.\  Release  .\u  410J3 
(Februarx-  9.  1999).  64  FR  8156  (February  18.  1999) 
(approving  SR-CBOE-98-48).  ROS  is  governed  bv 
CBOE  Rule  6. 2A 

''The  Commission  has  extended  the  ROS  pilot 
program  three  times.  See  Securities  Exchange  .Act 
Release  Nos.  42596  (March  30.  2000).  65  FR  18397 
(April  7.  2000)  (extending  the  pilot  until  September 
30.  2000).  43395  (September  29.  2000).  65  FR  60706 
(October  12.  2000)  (extending  the  pilot  until 
September  30.  2001).  and  44891  (October  1.  2001). 
66  FR  51483  (October  9.  2001)  (extending  the  pilot 
until  September  30.  2002). 

•^See  SR-CBOE-2002-55. 

"The  Pacific  Exchange.  Inc  s  Automatic  Opening 
Rotations  pilot  program  has  recently  been  extended 
until  September  30.  2003.  See  Securities  Exchange 
Act  Release  No.  46055  dune  10.  2002).  67  FR  41288 
(June  17.2002). 

"15  U.S.C.  78f(b). 

'J  15  U.S.C.  78f(b)(5). 


trade  and  to  protect  investors  and  tha 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  1"  and  subparagraph  (f)(6)  of 
Rule  19b-4  "  thereunder  because  the 
Exchange  has  designated  the  proposed 
rule  change  as  one  that  does  not:  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest:  (iij 
impose  any  significant  burden  on 
competition;  (iii)  become  operative  for 
30  davs  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate:  and  the 
Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

Under  Rule  19b-^(D(6)(iii)  of  the 
Act,' 2  the  proposal  does  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest  and  the  Exchange  is 
required  to  give  the  Commission  written 
notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  The 
Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  The 
Exchange  has  requested  that  the 
Commission  accelerate  the  operative 


i"15L'.S.C,  78slb)(3)(A| 
"17CFR24n.l9l>-4(f)l6) 
'-  17  CFR  240.15b-i(f)(6)(iii) 
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dafp  of  the  proposal  to  September  .U). 
2002  so  that  the  ROS  pilot  prnoram  mav 
continue  without  interruption  after  it 
would  have  otherwise  expired  on 
September  30,  2002   For  this  reason,  the 
Comniission.  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  accelerate 
the  operative  date  of  the  proposal  to 
September  :30.  2002.'  ' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  profiosed  rul'' 
change  is  consistent  with  the  .\i  t 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Sec  unties  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Washington.  DC:  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  tn  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  anv  person,  other  than 
those  that  mav  be  withheld  from  the 
publu  in  accordance  with  the 
provisions  of  5  L'.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  (Copies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  Exchange  All 
submissions  should  refer  to  File  No. 
SR-CBC)E-2()02-58  and  should  be 
submitted  by  (Jctober  28.  2002 

For  the  Commission,  by  the  Division  ot 
.Market  Regulation,  pursuant  to  delegated 
authority. '■* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc    ()2-25,lfi3  Filed  10-4-02;  8:45  ami 

BILLING  CO0€  SOIO-Ol-P 


SMALL  BUSINESS  ADMINISTRATION 

Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional    peg"  rate  (13  CFR  120.214)  on 
a  quarterlv  basis  This  rate  is  a  weighted 
average  cost  of  monev  to  the 
government  for  maturities  similar  to  the 
average  SB.\  direct  loan  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 


rate  will  he  5  000  (5)  percent  for  the 
October-December  tjuarter  of  FY  2003. 

James  b.  Rivera. 

Associate  Administrator  for  Financial 

Assistance. 

IFR  Doc.  02-25357  Filed  10-4HJ2;  H:45  ,im| 

BILLING  COOE  8025-01    P 


DEPARTMENT  OF  STATE 
(Public  Notice  4146] 

Office  of  the  Procurement  Executive; 
60-Day  Notice  of  Proposed  Information 
Collection:  Department  of  State 
Acquisition  Regulation  (DOSAR);  0MB 
Control  Number  1405-0050 

action:  Notice. 


1  i  r  purposes  only  of  accelerating  the  operative 
period  for  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation   15 
U.S.C  78t(f). 

'«17CFR200.30-.l(a)(121, 


SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  (  ollection  desc:ribed  below. 
The  purpose  of  this  notice  is  to  allow  fiO 
davs  for  publii  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
^hl^  pr(i<:e.>>  IS  c:onducted  in  acc:ordance 
with  the  [Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
inforiiiation  (  olle(:ti(m  proposal  to  be 
submitted  to  OMB: 

Tvpi^  nf  Reqiifst:  Extension  of  a 
currentlv  approved  collection. 

Ont^inotinii  ()ffi(  e  Bureau  of 
.'Xdministration.  Office  of  the 
Procurement  Executive, 

Titlr  i)f  Information  Collection: 
Department  of  State  Accjuisition 
Regulation  (DOSAR). 

Freiiueutv  On  occasion. 

Form  Sumber:  N/A. 

Rf'spondt'nts:  Anv  business,  other  for- 
profit,  individual,  not-for-profit,  or 
household  organizations  wishing  to 
receive  Department  of  .State  contracts. 

Estiiimtt'd  Xumhfr  of  Respondents: 
2,790. 

Aveniiie  Hours  Per  Response:  Varies. 

Total  Estimated  Burden:  225.503 
hours 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
iiitormation  coUecticm  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency, 

•  Evaluate  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  c;ollection.  including  the 
validitv  of  the  methodology  and 
assumptions  used 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 


through  the  use  of  automated  collection 
tec:hniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Gladys  Gines,  Procurement 
Analyst,  Office  of  the  Procurement 
Executive,  U.S,  Department  of  State. 
Washington.  DC  20520,  who  may  be 
reached  on  (703)  516-1691, 

U.ited:  September  11.  2002. 
Lloyd  W.  Pratsch. 

Procurement  E.\ecuti\e.  Bureau  of 
Administration.  Department  of  State. 
IFR  n<j(    02-25444  Filed  10-4-02:  8;4,t  ami 
BILLING  CODE  4710-24-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Transportation  l_abor-Management 
Board;  Establishment  and  Notice  of 
Meeting 

AGENCY:  Department  of  Transportation, 

Office  of  the  Secretary', 

ACTION:  Notice  of  Federal  Advisorv' 

Committee  Establishment  and  notice  of 

meeting. 

SUMMARY:  Following  consultation  with 
the  General  Services  Administration, 
the  U.S.  Department  of  Transportation 
(DOT)  announces  the  establishment  of 
the  Transportation  Labor-Management 
Board  (Board)  and  the  Board's  first 
meeting.  Notice  of  the  establishment  of 
the  Board  and  the  meeting  is  required 
under  the  Federal  Advisorv  Committee 
Act. 

Time  and  Place:  The  Board  will  meet 
on  Tuesday.  October  22.  2002.  at  9  a.m.. 
at  the  U.S.  Department  of 
Transportation.  Nassif  Building,  room 
44.38/40.  400  Seventh  Street.  SVV,, 
Washington.  DC  20590.  The  room  is 
located  on  the  4th  floor. 

Type  of  Meeting:  The  meeting  is  open 
to  the  public.  Please  note  that  visitors 
without  a  government  identification 
badge  should  enter  the  Nassif  Building 
at  the  Southwest  lobby,  for  clearance  at 
the  Visitor's  Desk.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  DOT  to  obtain 
appropriate  accommodations. 

Point  of  Contact:  Stephen  Gomez, 
U.S,  Department  of  Transportation, 
Office  of  the  Secretary,  Corporate 
Human  Resource  Policy  Division.  M-13, 
Nassif  Building,  400  Seventh  Street, 
SW,,  room  7411,  Washington.  DC  20590. 
(202) 366-9455, 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Transportation  Labor- 
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Management  Board  is  to  foster  a 
cooperative  and  constructive  working 
relationship  between  employees,  labor 
representatives,  and  managers  within 
DOT  by  providing  a  forum  for 
discussions  between  management  and 
the  unions  on  significant  departmental 
issues.  The  Board  will  serve  as  an 
advisory  committee  providing 
information,  advice  and 
recommendations  on  cross-cutting 
departmental  issues  to  DOT  through  the 
Assistant  Secretary  for  Administration, 
and  shall  exist  for  two  years  from  the 
date  of  the  Charter.  The  Board  will  be 
comprised  of  seven  management 
representatives  and  seven  union 
representatives,  appointed  by  the  DOT's 
operating  administrations  and  unions. 
The  Secretary  of  Transportation  or  his/ 
her  designee  will  appoint  a  Chairperson 
from  among  the  Board's  membership. 

The  purpose  of  the  October  22nd 
meeting  is  to  establish  a  collaborative 
working  relationship  between  Board 
members,  determine  the  Board's 
operating  principles,- and  address 
approaches  for  achieving  the  objectives 
identified  in  the  Board's  Charter. 

Public  Participation 

We  invite  interested  persons  and 
organizations  to  submit  comments.  Mail 
or  deliver  your  comments  or 
recommendations  to  Stephen  Gomez  at 
the  address  shown  above.  Comments 
should  be  received  by  October  18,  2002 
in  order  to  be  considered  at  the  October 
22  nd  meeting. 

Issued  in  Washington.  DC,  on  September 
30,  2002. 

For  the  U.S.  Department  of  Transportation, 
Linda  Moody, 

Associate  Director.  Human  Resource 
Leadership  Division. 
[FR  Doc,  02-25411  Filed  10-4-02;  8:45  am] 

BILUNG  COOE  4910-62-P 


DEPARTMErn*  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974:  System  of 
Records 

agency:  Office  of  the  Secretary,  DOT. 

ACTION:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  DOT  intends  to  amend  a 
system  of  record  under  the  Privacy  Act 
of  1974. 

EFFECTIVE  DATE:  November  18,  2002.  If 
no  comments  are  received,  the  proposal 
will  become  effective  on  the  above  date. 
If  comments  are  received,  the  comments 
will  be  considered  and,  where  adopted. 


the  documents  will  be  republished  with 

changes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  L.  Coates.  Department  of 
Transportation,  Office  of  the  Secretary 
400  7th  Street,  SW..  Washington,  DC  " 
20590,  (202)  366-6964  (telephone). 
(202)  366-7024  (fax). 
Yvonne.Coates@ost.dot.gov  (Internet 
address). 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Transportation  system  of 
records  notice  subject  to  the  Privacy  Act 
of  1974  (5  U.S.C.  552a),  as  amended,  has 
been  published  in  the  Federal  Register 
and  is  available  from  the  above 
mentioned  address. 

DOT/ALL  9 

SYSTEM  NAME: 

Identification  Media  Record  Systems. 

SECURmr  CLASSIFICATION: 

Unclassified,  sensitive. 

SYSTEM  LOCATION: 

The  system  is  located  in  the: 

a.  Office  of  Security  and 
Administrative  Manag^ent,  M-40,  400 
7th  Street,  SW.,  Washington,  DC  20590: 
(for  Office  of  the  Secretary  of 
Transportation  and  all  DOT  Agencies 
other  than  those  listed  below). 

b.  Commandant,  United  States  Coast 
Guard  Headquarters,  G-0,  Washington, 
DC  20593  and  District  and  Area  Offices. 

c.  Federal  Aviation  Administration. 
Office  of  Security  and  Investigations, 
800  Independence  Avenue,  SW.. 
Washington,  DC  20591:  and  all  FAA 
Regional  Offices  and  Centers. 

d.  Federal  Highway  Administration. 
Operations  and  Services  Divisions.  400 
7th  Street,  SW.,  Washington,  DC  20590, 
and  all  FHWA  Regional  Offices, 

e.  Transportation  Security 
Administration.  400  7th  Street.  SW.. 
Washington,  DC  20590,  and  Federal 
Security  Directors  at  various  airports. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM  OF  RECORDS: 

Present  and  former  employees, 
contractor  employees,  consultants,  and 
other  individuals  or  personnel  that 
require  access  to  DOT  facilities, 
information,  resources  or  information- 
based  systems  in  any  element  of  DOT. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications,  photographs,  receipts 
for  DOT  identification  and  verification 
media  and  official  credentials, 
temporary  building  passes,  security 
badges,  security  clearance  level  and 
type,  date  of  clearance,  clearance  basis. 
entry  on  duty  information,  ciurent  duty 
assignment  information,  routing 
symbols,  limited  relevant  portions  of  the 


background  investigation  date  of 
background  investigation,  investigating 
agency  and  follow-up  investigation  data. 
date  of  birth,  social  security  number, 
position  title  and  position  sensitivity, 
assignment  to  sensitive  duty  positions, 
facilitv  access,  gender,  designations, 
automated  information  systems  access 
designations,  records  of  access 
authorizations  granted,  biometric  data 
(fingerprint  or  other  biometric  data  as 
determined  by  current  standards).  PKI 
certificates  and  encryption  information, 
digital  signature  codes  and  verification 
data,  personal  information  number 
(pin)/identification  and  verification 
media  password,  or  identific;ation 
record  number  and  expiration  date, 
applications  for  other  identification 
needed  for  official  duties,  and  other 
fields  as  dictated  by  the  Governmental 
SmartCard  Interoperabilit\  Standard 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301:  49  US.C.  322;  49  U.S.C. 
114(d);  49  U.S.C,  106(f)(2);  49  U,S.C, 
40122, 

PURPOSE(S): 

•  To  control  access  to  DOT  facilities.  * 
information  or  information-based 
systems  by  authenticating  the  identity  of 
each  person  using  the  system;  the 
system  will  not  be  used  to  monitor  or 
track  individuals  or  their  usage  habits. 

•  To  provide  a  ready  concentration  of 
employee  personal  data  to  facilitate 
issuance,  accountability,  and  recover*' 
of  required  identification  media  issued 
to  employees,  contractor  employees, 
consultants,  and  other  individuals  or 
personnel  who  require  access  to  DOT 
facilities,  information  or  information-  ' 
based  systems  in  the  performance  of 
their  duties, 

•  To  provide  for  universal  and 
positive  verification  and  control  for 
DOT  employees,  contractor  employees, 
consultants,  and  other  individuals  or 
personnel  needed  to  perform  their 
official  duties, 

•  To  control  and  account  for  DOT 
identification  and  verification  media, 
credentials,  and  security  badges  issued 
to  DOT  employees,  former  employees, 
contractors,  and  other  individuals  who 
require  access  to  DOT  facilities  and 
information  or  information-based 
systems  in  the  performance  of  their  DOT 
or  other  official  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

•  Records  may  be  disclosed  to 
contractors  for  the  limited  purpose  of 
assisting  the  Department  or  one  of  its 
elements  in  issuing,  controlling  and 
accounting  for  DOT  identification  and   . 
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verifii  ation  media,  credentials  and 
security  badges  and  maintainint; 
associated  databases 

•  Records  may  be  disclosed  to 
Departmental  contractors  concerning 
their  own  t  urrent  and  former  employees 
to  facilitate  the  control  and 
accountabilitv  of  DOT  identification  and 
verification  media,  credential  and 
security  badges  issued  to  contrat  t 
employees 

•  See  Prefatory  Statement  of  General 
Routine  Uses. 

CMSCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  an 
electroni:  database  and  may  he  on 
computer  disks/chips,  magnetic  tape, 
and  paper  forms  in  file  folders.  The 
Items  of  information  set  forth  in  the 
category  of  records  secticm  ma\  be 
contained  on  an  electronic  computer 
chip  or  other  media  imbedded  on  the 
identification  and  verification  medium 
of  eac  h  employee.  c:ontractor,  or  other 
individual  to  whom  the  identification 
and  verification  media  is  issued. 

RETHIEV  ability: 

Retrieval  from  the  system  is  hv  name, 
social  security  number,  date  of  birth. 
security  clearance  level,  date  of 
investigation,  type  of  investigation, 
identification  and  verification  media  or 
record  number,  digital  certificates,  duty 
position  location  (POD),  identification 
and  verification  media  expiration  or 
issue  date,  other  fields  as  included  in 
the  Governmental  SmartCard 
Interoperability  Standard,  or  other 
category  of  records  and  can  be  accessed 
only  by  authorized  individuals. 

SAFEGUARDS: 

Computers  provide  privacy  and 

access  limitations  to  records  by 
requiring  a  user  name  and  password 
match  or  equivalent  safeguards  such  as 
biometrics  and  public  key  infrastruc  ture 
(PKI)  technology   Access  to 
decentralized  segments  is  similarly 
controlled  Only  those  personnel  with  a 
need  to  have  access  to  the  system  are 
given  user  names  and  passwords  or 
equivalent  technology  Data  are 
manually  and/or  electronically  stored  in 
a  locked  room  with  limited  access. 

The  protection  of  the  data/ 
information  and  of  the  identification 
and  verification  media  complies  with 
NIST  Standards;  at  no  time  will  anv 
data/ information  be  placed  on  the 


media  in  a  manner  less  secure  than  its 
original  source. 

RETENTION  AND  DISPOSAL: 

Hard  copy  of  information  including 
applications,  photographs  and 
identification  media  is  destroyed 
immediately  upon  termination  of 
employment  and/or  expiration  of 
surrendered  ID  media.  Inactive 
electronic  records  pertaining  to 
applications,  photographs,  and 
identification  media  is  removed  from 
the  video  ID  system  monthly.  The 
following  schedules  apply:  General 
Records  Schedule  (GRS)  11.  item  4, 
Space  and  Maintenance  Records;  and 
GRS  20.  Item  3a.  Electronic  Records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

a.  Office  of  Security  and 

Administrative  Management.  M-40. 
Department  of  Transportation,  400  7th 
Street.  SVV,.  Washington,  DC  20590  (for 
OST  and  all  DOT  agencies  other  than 
those  listed  below). 

b.  Commandant.  G-O  United  States 
Coast  Guard.  Washington.  DC  20593. 

c.  Director  of  .Security  and 
investigations.  Federal  Aviation 
.\dministration.  800  Independence 
Avenue.  S\V..  Washington.  DC  20591. 

d.  Chief.  Operations  and  Services 
Division.  Federal  Highway 
Administration.  400  7fh  Street.  SW.. 
Washington.  DC  20590. 

NOTIFICATION  PROCEDURE: 

Same  as  System  Manager. 
Clorrespondence  c;ontesting  records  must 
include  the  full  name  and  social 
security  number  of  the  individual 
I  oncerned  and  documentation  justifying 
the  claim. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 
Same  as  Notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Individuals  about  whom  the  record  is 
maintained,  automated  personnel 
systems  maintained  by  DOT  or  any  of  its 
elements,  and  background  and  clearance 
investigation  systems  of  records 
maintained  by  the  DOT  or  any  of  its 
elements 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Dated:  September  30.  2002. 
Yvonne  I..  Coates, 

I'nxuiA  Ait  Loonhnatur. 

IFR  Doc.  02-25412  Filed  10-4-02:  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
.Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  lune  12,  2002,  page  40373. 
DATES:  Comments  must  be  submitted  on 
or  before  November  6,  2002.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  ludy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Operating  Requirements: 
Domestic,  Flag,  and  Supplemental 
Operations — Part  121. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0008. 

Formslsj:  FAA  Form  8070-1. 

Affected  Public:  A  total  of  139  air 
operators. 

Abstract:  14  CFR  part  121  prescribes 
the  requirements  governing  air  carrier 
operators.  The  information  collected  is 
used  to  determine  air  operators' 
compliance  with  the  minimum  safety 
standards  set  out  in  the  regulation  and 
to  determine  the  applicants'  eligibility 
for  air  operations  certification.  The 
respondents  include  private  businesses. 

Estimated  Annual  Burden  Hours:  An 
estimated  1,273.247  hours  armually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington.  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on;  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimates  of  the 
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burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  September 
30,  2002. 
Judith  D.  Street, 

FAA  Information  Collection  Clearance 
Officer,  Standards  and  Information  Division, 
APF-100. 
[FR  Doc.  02-25472  Filed  10-4-02;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Prepare  Draft  and 
Final  Environmental  Impact 
Statements 

agency:  Federal  Aviation 
Administration,  DOT 
ACTION:  Notice. 

The  Northwest  Mountain  Region, 
Airports  Division,  Federal  Aviation 
Administration,  acting  as  lead  agency, 
intends  to  prepare  Draft  and  Final 
Environmental  Impact  Statements  (EIS) 
for  the  construction  of  a  replacement 
airport  at  St.  George,  Utah. 

Background 

On  January  30,  2001,  the  Federal 
Aviation  Administration  (FAA)  issued  a 
Record  of  Decision/Finding  of  No 
Significant  Impact  document  for  the 
construction  of  a  replacement  airport  at 
St.  George,  Utah.  On  December  22,  2001, 
the  Grand  Canyon  Trust  filed  suit 
against  the  FAA  in  the  U.S.  Circuit 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  On  May  24,  2002,  the 
court  issued  it's  decision  on  the  issues. 
In  summary,  the  court  found  that  "the 
FAA  must  evaluate  the  cimiulative 
impact  of  noise  pollution  on  the  Park  as 
a  result  of  construction  of  the  proposed 
replacement  airport  in  light  of  air  traffic 
near  and  over  the  Park,  for  whatever 
airport,  air  tours  near  or  in  the  Park,  and 
the  acoustical  data  collected  by  the  NPS 
in  the  Park  in  1995  and  1998  mentioned 
in  conmients  on  the  draft  Environmental 
Assessment  (EA)."  The  court  remanded 
the  case  [to  the  FAA]  "because  the 
record  is  insufficient  for  the  court  to 
determine  whether  an  EIS  is  required". 

The  purpose  of  the  Draft  and  Final 
EIS's  will  be  to  address  the  court's 
issues  and  any  other  environmental 
issues  that  have  changed  since  issuance 
of  the  final  enviroimiental  assessment  in 
January  of  2001. 


Proposed  Action  and  Alternatives 

The  proposed  action  is  the 
construction  of  a  replacement  airport  at 
St.  George,  Utah.  Alternatives  to  be 
evaluated  include: 

a.  No-Build  (continue  using  the 
existing  airport  as  is). 

b.  Build  a  replacement  airport  at  the 
preferred  site  (which  is  a  combination  of 
alternatives  sites  1  and  lA),  and 

c.  Alternative  sites  1,  lA,  and  2  as 
described  on  pages  32—40  of  the  final 
EA. 

Scoping  Process 

The  proposed  action  was  the  subject 
of  a  Final  Environmental  Assessment 
(FEA)  report  prepared  in  January  2001. 
Persons  wishing  to  review  the  FEA  in 
order  to  better  understand  the  proposed 
action  or  provide  comments  regarding 
environmental  concerns  may  review  the 
FEA  at  the  following  locations: 
Federal  Aviation  Administration, 

Airports  Division.  ANM-600.  1601 

Lind  Avenue,  SW.,  Renton, 

Washington,  98055-4056. 
Denver  Airports  District  Office,  26805  E. 

68th  Ave.,  Suite  224,  Denver,  CO 

80249-6361. 
City  of  St.  George,  Public  Works  Office, 

175  East  200  North.  St.  George,  UT 

84770. 
Washington  County  Libary.  St.  George 

Branch,  50  S.  Main,  St.  George,  Utah. 

In  order  to  insure  that  all  significant 
issues  related  to  the  proposed  action  are 
identified  and  given  consideration, 
letters  containing  environmental 
concerns  must  be  received  by  Dermis 
Ossenkop,  1601  Lind  Ave.  SW..  Suite 
315,  Renton,  WA  98055-4056  by 
November  14,  2002, 

Release  of  Draft  EIS 

Approximate  Release  of  Draft  EIS: 
Unkiaown  at  this  time. 

Point  of  Contact  for  Information 

Dennis  Ossenkop,  1601  Lind  Ave.  SW.. 
Suite  315.  Renton.  WA  98055^056, 
Telephone:  425-227-2611. 

Dated;  September  27.  2002. 
Lowell  H.  Johnson, 

Manager,  Airports  Division.  ,Vort/jives( 

Mountain  Region. 

[FR  Doc.  02-25317  Filed  10^-02;  8:4,5  am] 

BILUNG  CODE  491 0-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  July 
2002,  there  were  11  applications 
approved.  Additionally,  four  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  "the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  (d)  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Asheville  Regional 
Airport  Authority.  Asheville.  North 
Carolina. 

Application  Number:  02-02-C-OO- 
AVL. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Level:  S4. 50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  S4.977. 794. 

Earliest  Charge  Effective  Date: 
October  1.  2002. 

Estimated  Charge  Expiration  Date: 
November  1.  2006. 

Class  of  Air  Carriers  Sot  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Asheville 
Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Install  fire  alarm  system. 
Flight  information  display. 
Construct  runway  safety  area,  runway 

16,  phase  I. 
Construct  runway  safety  area,  runway 

16.  phase  II. 
Rehabilitate  terminal  sidewalks. 
Modify  access  road. 
Construct  perimeter  security  road. 
Construct  aircraft  rescue  and  firefighting 

road. 
Install  perimeter  fencing. 
Construct  runway  safety  area,  runway 

16,  phase  III. 
Replace  terminal  roof 
Install  emergency  generators. 
Replace  chiller. 
Update  master  plan. 
Install  baggage  belt. 
Modify  loading  bridge. 
Construct  baggage  facility. 
Rehabilitate  runway  lights. 
Improve  runway/taxiway  safety  area. 
Expand  baggage  claim. 
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Expand  holdiiii;  mnm 

Install  ntnv  airtu'lci  lighting  vault. 

Expand  general  aviation  ramp 

Rehabilitate  runwav  and  taxiway. 

Acquire  passenger  lift  device. 

Install  runwav  lighting 

Rehabilitate  taxiway  lights. 

Install  sprinkler  system. 

Modih'  terminal. 

Construct  north  access  road. 

Cnnstru(  t  perimeter  security  road,  phase 

II 
Sec;iirit\  enhancements. 
PFC  administrative  costs. 

Bripf  Dfscnption  of  Disapproved 
Protect:  Acquire  emergency  response 
trailer. 

Determination:  Disapproved.  The 
FAA  has  determined  that  the 
acquisition  of  this  trailer  is  not  a 
requirement  of  Part  139.  In  addition, 
there  does  not  appear  tn  he  in\  special 
situation  or  mitiuatmy  i  in  um^taiu  e  at 
this  airport  that  ■AiniM  meet  the  hasu 
criteria  for  exptiiuifci  "ligihilit'.  of 
f'quipment  tn  meet  a  partu  ul.ir  safety 
requirement  at  thi>  airport 

Dei  i^mn  [hitf  lulv  t.  J()02. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracie  D   Kleine.  .\tlanta  .Airports 
District  Office.  (404)  }n.5-:'14H 

Public  .-^gpncv  .Metropolitan 
Washington  .\irports  Authority, 
Alexandria.  \'irginia. 

Application  Number  02-05-C-OO- 
DCA 

Application  Tvpe  Impose  and  use  a 
PFC 

PFC  Level:  S4  50. 

Total  PFC.  Revenue  Approved  in  this 
Decision  S.J1.H95,949 

Earliest  Charge  Effective  Date: 
.September  1.  J006 

Estimated  Chars^e  Expiration  Date: 
November  1.  2007 

Class  of  Air  (Mrriers  Sot  Required  to 
Collect  PFC  s:  Part  1.35  nonscheduled/ 
i.m  demand  air  (  arners  filint;  F.\.-\  Form 
1 HUO- S 1 

Determination   .\pprn\cd   Based  on 
information  contained  in  the  public 
agenc\  s  application,  the  V.\.\  has 
determined  thalthe  appmved  (lass 
accounts  for  lesJWha'n  1  percent  of  the 
total  annual  enplanefuents  at  Ronald 
Reagan  VVashingtrm  National  Airport 
(DCA). 

Brief  Description  of  Pro/ects  Approved 
for  Collection  at  DC  A  at  a  S4  .'^0  PFC 
Level  and  i  'se  at  Washington  Dulles 
International  Airport 
Taxiway  F 
Ta.xivvay  I  extension 

Derisinn  datf    [lilv  H,  JOOJ 

FOR  FURTHER  INFORMATION  CONTACT: 

Eleanor  S(  hifflin   Eastern  Regnm 
Airports  Division.  (718)  .553-3354 

Public  Agencv  Milwaukee  County. 
Milwaukee,  Wisconsin. 


Application  Suinber  02-07-C-OO- 
MKE 

Application  Tvpe  Impose  and  use  a 
PFC. 

PFCLeveiS2.00. 

Total  PFC  Revenue  Approved  in  This 
Dec;s;()/iS3H.  7 15.244. 

Earliest  Charge  Effective  Date: 
December  1.  2011.    ' 

Estimated  Charge  Expiration  Date: 
Mav  1.  2015 

Class  of  Air  Carriers  Sot  Required  To 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

DftfTiuination:  Approved.  Based  on 
information  contained  in  the  public 
agent  v's  ap{)li(  ation,  the  FAA  has 
determined  that  the  approved  class 
ac(  (lunts  for  less  than  1  percent  of  the 
total  annual  enfilanements  at  General 
Mitchell  International  Airport  (MKE). 

Brief  T)e^iription  of  Projects  Approved 
tor  (.'.olh'ition  at  MKE  and  I  'se  at  MKE 
C  Com  nurse  hvdrant  fueling  system. 
7R25L  edge  lights. 
Ele(  tru  al  svstern  upgrade — airfield 
C.rDund  run  up  en(  losure  construction. 
Corporate  hangar  road  reconstruction. 
Relight  terminal  roadway. 
Elevator  controls  upgrade. 
PF(]  administrative  costs. 
D  concourse  expansion. 
Taxiw.iv  B— C 
N'ortli  ti(  keting  expansum 
Airport  set  urit\  improvements. 
Part  150  update 
Renn\ate  road  to  south  maintenance 

shop  area. 
Separate  taxiway  circuits  and  add  duct 

banks 

Brief  I^escription  of  Project  Approved 
for  Collet  tion  at  MKE  and  Use  at 
LawTeitt  t'  I  Timmerman  Airport 
Rehabilitate  runwav  and  taxiway 

Brief  Description  of  Projects  Approved 
for  Collection  at  MKE 
International  arrivals  building  ramp 

expansion. 
Outer  taxiwav  extensum 

Decision  Date  |ulv  9,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
■Sandra  E   DePotlev,  Minneapolis 
Airports  Distrit:t  Office,  (612)  713^363. 

I'nblii  Agent  v  .Sacramento  ("ountv 
Department  of  Airports.  .Sacramento. 
California. 

Application  Sumfier  02-07-C-OO- 
SMF 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Level:  $4  50 

Total  PFC  Revenue  Approved  in  This 
Decision  S\\.\4\.A50 

Earliest  Charge  Effective  Date: 
November  1.  2013 

Fstiinated  Charge  Expiration  date: 
Man  h  1.  2014 

Class  of  Air  Carriers  Sot  Required  To 
Collect  PFCs:  None. 


Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level: 
Closed  circuit  television  camera  and 

video  cassette  recorder, 
(.ard  access  system  replacement. 
Taxiwav  A  replacement. 
Aircraft  rescue  and  firefighting  vehicle 

replacement. 
Runway  16R/34L  and  exit  taxiways 

rehabilitation. 
Terminal  A  apron,  phase  2. 
Aircraft  rescue  and  firefighting  building 

remodel. 
Cargo  building  pavement 

reconstruction. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use  at  a  S3. 00  PFC 
Level:  International  arrival  facilitv. 

Decision  Date:  luly  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlvs  Vandervelde.  San  Francisco 
Airports  District  Office.  (650)  876-2806. 

Public  Agencv:  City  of  Columbia. 
Missouri. 

Application  Sumber:  02-01-C-OO- 
COIJ. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC L^vey.  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  S\.363.932. 

Earliest  Charge  Effective  Date: 
November  1.  2C)02. 

Estimated  Charge  Expiration  Date: 
October  1.  2012. 

Class  of  Air  Carriers  Sot  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Acquisition  of  rapid  intervention 

vehicle. 
Phases  I  and  II  resurfacing  of  general 

aviation  apron,  purchase  of 

snowblower.  and  aircraft  ramp  and 

airport  access  road  lighting. 
Runway  13/31  asphalt  overlay  and  Gate 

5  relocation. 
Overlay  airport  access  road  and  terminal 

loop,  construct  snow  removal 

equipment  building  addition,  and 

construct  taxiway  C  and  apron 

underdrain. 
Fence  replacement,  computer  access 

gates,  and  standby  electrical  power. 
Phase  I  air  carrier  apron  e.xtension  and 

consultant  services. 
Phase  II  of  air  carrier  apron  south 

extension  and  front  end  loader. 
Phase  I  of  commercial  apron  expansion 

and  modify  Gate  9. 
Rehabilitation  of  north  cargo  apron. 
Master  plan  update. 
Repair  runway  2/20  pavement,  remark 

airfield,  upgrade  runway  2/20  north 

safety  area,  and  replace  underground 

lighting  control  cables. 
Phase  II  of  commercial  apron  expansion. 
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Reimbursement  for  land  acquisition. 
Preliminary  terminal  study. 
Environmental  assessment. 

Brief  Description  of  Projects  Approved 
for  Collection: 
Replacement  of  snow  plow/spreader 

truck. 
Cargo  apron  south  addition. 
Upgrade  runway  13/31. 
Preliminary  terminal  upgrade  design. 

Decision  Date:  July  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorna  Sandridge,  Central  Region 
Airports  Division,  (816)  329-2641. 

Public  Agency:  County  of  Pitkin, 
Aspen,  Colorado. 

Application  Number:  02-04-C-OO- 
ASE. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $986, 381. 

Earliest  Charge  Effective  Date:  May  1, 
2003. 

Estimated  Charge  Expiration  Date: 
August  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Defermi/iation;  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Aspen- 
Pitken  County  Airport. 

Brief  Description  of  projects  Approved 
for  Collection  and  Use: 

Master  plan. 

East  side  infrastructure  development 

pleinning  and  design. 
Relocation/rehabilitation  of  north 

general  aviation  apron. 
Construct  of  aircraft  parking  apron. 
Replace  runway  lighting  and  install 

runway  end  identifier  lights  on 

runway  33. 
Replace  wildlife  fence. 
Installation  of  medium  intensity 

approach  lighting  system. 

Decision  Date:  ]uly  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Sch&ffer,  Denver  Airport 
District  Office,  (303)  342-1258. 

Public  Agency:  Walker  Field  Airport 
Authority,  Grand  Junction,  Colorado. 

Application  Number:  02-05-U-OO- 
GJT. 

Application  Type:  Use  PFC  revenue. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  To  Be  Used  in 
This  Decision:  $1,480,000. 

Charge  Effective  Date:  April  1,  2003. 

Charge  Expiration  Date:  July  1,  2007. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  No  change  from  previous 
decision. 


Brief  Description  of  Project  Approved 
for  Use:  Expand  terminal  building 
boarding  area/concourse/loading 
bridges. 

Decision  Date:  July  24.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Schaffer.  Denver  Airports  District 
Office,  (303)  342-1258. 

Public  Agency:  City  of  Tallahassee. 
Florida. 

Application  Sumber:  02-04-C-OO- 
TLH. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Levey.S4. 50 

Total  PFC  Revenue  Approved  in  This 
Decision:  $10,063,307. 

Earliest  Charge  Effective  Date: 
October  1,  2002. 

Estimated  Charge  Expiration  Date: 
October  1,  2007. 

Class  of  Air  Carriers  Sot  Required  To 
Collect  PFCs:  Part  135  air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Defermynaf;on:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Tallahassee  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Terminal  second  floor  access. 
Integrated  communication  system. 
Airport  layout  plan  update. 
Security  system  upgrade. 
Former  landfill  remediation. 
Air  carrier  taxiway  rehabilitation. 
Terminal  apron  security  fencing. 
Runway  9/27  safety  area  improvements. 
Master  plan  update. 
Passenger  loading  bridges. 
Terminal  improvement  program. 
Runway  18/36  safety  area 

improvements. 
Terminal  apron  rehabilitation. 
Taxiway  J  extension. 
Sinkhole  stabilization  and  taxiway 

repair. 
Airside  perimeter/service  road. 
Security  fencing  and  gate 

improvements. 
Taxiway  J  rehabilitation  and  widening. 
Electrical  vault  upgrade. 
Runway  9/27  lighting  improvements. 
General  aviation  access  taxiway  R 

construction. 
Air  cargo  apron  expansion. 
Runway  18/36  shoulder  improvements. 
Security  closed  circuit  television  camera 

rehabilitation  and  improvements. 
Terminal  access  road. 
North  apron  overlay. 

Brief  Description  of  Projects  Approved 
for  Collection: 
Terminal  security  improvements. 


Crisis  command/communications 

center. 
Taxiway  N  rehabilitation. 
Taxiway  P  rehabilitation. 
General  aviation  taxiway  overlays. 
Interactive  training  system 

improvements. 
New  general  aviation  central  apron 

construction. 
General  aviation  south  apron 

rehabilitation. 
Construct  taxiway  X. 
Terminal  apron  lighting  improvements. 
Old  terminal  apron  rehabilitation 
Americans  with  Disabilities  Act 

passenger  lift. 
Taxiway  S  extensicm. 
Airport  storm  water  drainage 

improvements. 
General  aviation  apron  lights. 

Brief  Description  of  Disapproved 
Project:  Automated  \ehic  le 
identification  system. 

Determination:  Disappro\ed  The 
FAA  has  determined  that  this  project 
appears  to  exceed  known  Federal 
security  requirements.  The  information 
provided  in  the  application  was  not 
sufficient  to  allow  the  FAA  tcj  delermine 
that  this  project  was  eligible 

Brief  Description  of  Withdrawn 
Project:  Instrument  landing  system/ 
global  positioning  system  installation. 

Determination:  This  project  was 
withdrawn  by  the  public:  agency  by 
letter  dated  May  13.  2002.  Therefore,  the 
FAA  did  not  rule  on  this  project  in  this 
record. 

Decision  Date:  )uly  25.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Farris,  Orlando  Airports  District  Office. 
(407)  812-6331. 

Public  Agencv:  Kenton  County 
Airport  Board.  Covington.  Kentucky. 

Application  Sumber:  02-08-C-OO- 
CVG. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Levey.- S4. 50. 

Total  PFC  Revenue  Approved  m  This 
Decision:  S259  789.000. 

Earliest  Cha.  ^e  Effective  Date:  August 
1.2003. 

Estimated  Charge  Expiration  Date: 
July  1.  2008. 

Classes  of  Air  Carriers  Sot  Required 
To  Collect  PFCs: 

(1)  Part  121  supplemental  operators 
w-hich  operate  at  the  airport  without  an 
operating  agreement  with  the  public 
agency  and  enplane  less  than  1 .500 
passengers  per  year:  and  (2)  Part  135  on- 
demand  air  taxis,  both  fixed  wing  and 
rotary. 

De^ermyna/i'on.- Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
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li  I  nunt>  lor  less  ttidii  1  perct-nt  ot  llif 
tutdl  annual  enplanements  at 
Cincinnati/Northern  Kentucky 
Internatif)nal  Airport. 

Brwt  Description  of  Proiect  Approved 
for  Collection  and  Use  at  a  S4  50  PFC 
Level  Kumvay  17/35  (future  18R/36L) 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  S3. 00  PFC 
Level: 
Deicing  svstem  enhancements — storm 

water  treatment  system.  Gunpowder 

Creek 
Concourse  C  improvements — flight 

information  display  system 

replacement. 
Termirui  area  blast  analysis. 
Airport  security  master  plan. 
Extend  runway  9/27  phase  2—1.000 

feet. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  and  Use  at  a 
S.i  00  PFC  Level  Noise  compatibility 
program  measures. 

Detf-rmmation:  Partially  approved. 
The  portion  of  the  project  described  as 
•'ANAV  Flight  Procedures  Development 
and  C.rnund  Station  Design"  is  not 
.\irp(irt  Improvement  Program  (AIP) 
elikjible  m  accordance  with  paragraph 
557(a)  of  FAA  (3rder  5100.38B.  AIP 
Handbook  (May  n.  2002). 

Brief  Description  of  Withdraw  n 
Project:  KR  212  interchange 
improvements. 

Dft'-nnination:  This  proje<:t  was 
withdrawn  bv  the  public  agency  by 
letter  dated  [uly  19,  2002  Therefore,  the 
FAA  did  not  rule  on  this  project  in  this 
record. 

Decision  Date:  July  26.  2002. 


FOR  FURTHER  INFORMATION  CONTACT:  Ierr\ 

()   Mc.u.Ms,  Meii^ihis  .Xirports  District 
Office.  (901)  544-3495 

Ptiblii  Aiiencv:  Port  nt  Brlliimham. 
Hi'iiingh.iin.  Washington 

Application  Sunihi-r  (iJ-(t5-(  .-()()- 
BI.I 

Application  Tvpe:  impose  and  use  a 

PFC 

PFC  Level:  S4.50. 

Total  PFC  Revenae  Approved  in  This 
Per;.s/(ur  S430.ti53 

Earliest  Charge  Effective  Date  June  I. 

2003. 

Estimated  Charge  Expiration  Date: 
lanuarv  1 ,  2007. 

Class  of  Air  Carriers  S'ot  Required  To 
Collect  PFC's:  Nnii  si  In-duled  air  ta.xi/ 
commercial  operatms  utili/.ing  aircrafi 
having  a  seating  cap.K  itv  nf  less  than  20 
passengers. 

Determination   .Xpjimved   Based  on 
information  contaiiifd  in  the  public 
agenrv's  .ipplicatinii,  the  V W  has 
detenninril  that  the  prnposed  class 
accounts  tm  N'ss  than  1  ptTi  ent  nf  the 
total  anniiai  i'ii[)l.inenii'nts  at 
Bellmghaiii  Inti'rnatnm.il  .Airport 

Bnet  Dest nptioii  nl  Pmieits  Approved 
for  Collection  and  I  se 
Extension  of  runway  lfi/34.  new  high 

intensity  runwav  lighting  svstem. 

extension  nt  t.ixiwav  lighting. 

uetlamls  mitigation. 
Airport  sign  systc'in. 
Master  Plan. 
ConstriK  t  .ind  rehabilitate  .lircraft 

.ipii  '11 
Acquisition  of  sunw  r>'nin\al 

equipment. 
Construct  snow  I'lmiwd  tMiui|)int'nt 

building. 
Upgrades  on  security  gates,  installation 

of  wildlife  fencing. 


Reconstnict  and  rehabilitate  taxiway  D. 
("iiiistruct/ reconstruct  terminal  apron. 
Construct  deicing  facilitv 
Acquisiticm  of  passenger  lift  device. 
Master  plan. 
Acquire  aircraft  rescue  and  firefighting 

vehicle. 

Decision  Date:  [uly  25.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
.Suzanne  Lee-Pang.  Seattle  Airports 
District  Office.  (425)  227-2654. 

Public  Agencv:  Marquette  County. 
Ciwinn.  Michigan. 

Applicutinn  Sumber:  02-Oe-C-OO- 
SAW. 

Application  Tvpe-  Impose  and  use  a 
PFC. 

P(;FLeve/;S4.50. 

7'ofti/  PCF  Revenue  Approved  m  this 
Decision:  S227.55B. 

Earliest  Charge  Effective  Date: 
December  1.  2002. 

Estimated  Charge  Expiration  Date: 
Mav  1.  2004. 

(.Va.s'.s-  of  Air  Carriers  \ot  Required  To 
Collect  PFC  s:  None. 

Brief  Description  of  Projects  Approved 
tor  Collection  and  I'se: 
Cimistruct  north  access  road. 
Ta.xiwav  rehabilitation. 
Passenger  boarding  bridges. 
Snow  removal  equipment. 
Runwav  pavement  rehabilitation. 
Taxiway  signage. 
Refurbish  beacon. 

Decision  Date:  July  ,31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
.\rlene  B,  Draper.  Detroit  Airports 
District  Office.  (734)  487-7282. 

Amendments  to  PFC  Approvals: 


Amendment  No  City.  State 


93-01 -C-02-BZN   Bozeman   MT 
93-01 -C-03-PLB   Plattsburgh   NY 
01-03-C-01-LIT   Linie  Rock  AR 
00-G3-C-02-MSO.  Missoula.  MT 


Amencjment 

approved 

date 


Original  ap- 
proved net 
PFC  rev- 
enue 


Amended 
approved 
net  PFC 
revenue 


Original  es- 
timated 
charge  exp 
date 


Amended 

estimated 

ctiarge  exp 

date 


06/28/02 

07  08. 02 
07  17  02 
07  17  02 


S4  827  700 

123  980 

15,986.750 

1  500,000 


55.277,700 

121,502 

15,986750 

2500  000 


01/01/03 
02/01/99 
05/01/04 
02/01/04 


05/01/03 
11/01/96 
05/01/04 
02/01/05 


Issued  in  Washington.  DC  on  September 
30.  2002. 
Bari^'  Molar. 

.Miinogtr.  .\irpurts  Financial  Assistance 
Division. 
[FR  D(j!t .  02-2.n473  Kilfd  10-4-02;  8:45  ami 

BILLING  CODE  4910-1J-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
00-03-C-OO-PWM  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Portland  International 
Jetport,  Portland,  ME 

AGENCY:  Fi'dcral  .Xviation 
.-\dministratinii  (l',-\.\].  DOT. 

ACTION:  Notu  e  nf  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comments  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Portland 
International  letport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  6,  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Ms.  Priscilla  Scott.  PFC 
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Program  Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jeff 
Schultes,  Airport  Manager,  Portland 
International  Jetport  at  die  following 
address:  1001  Westbrook  Street, 
Portland,  Maine  04102. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Portland  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Priscilla  Scott,  PFC  Program  Manager, 
Federal  Aviation  Administration, 
Airports  Division,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803,  (718)  238-7614. 
The  application  may  be  reviewed  in 
person  at  16  New  England  Executive 
Park.  Burlington,  Massachusetts. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  PFC  at 
Portland  International  Jetport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  September  3,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Portland  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  29, 
2002. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: . 
August  1,  2003. 

Proposed  charge  expiration  date:  June 
1.  2010. 

Level  of  the  proposed  PFC:  53.00. 

Total  estimated  PFC  revenue: 
814.214,483. 

Brief  description  of  proposed 
project(s): 

Impose  only  projects: 

Baggage  Claim  Expansion  and 
Improvements  Impose  and  use  projects: 
Terminal  Canopy  Completion 
Passenger  Boarding  Bridge  Acquisition 
Passenger  Boarding  Bridge — Regional  Jet 

Modifications 
Runway  11/29  Upgrade 
Taxiway  Improvements 
Terminal  Roadway  System  Expansion 
Snow  Removal  Equipment  Acquisition 
PFC  Program  Administration  Costs 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 


required  to  collect  PFCs:  air  taxi/ 
commercial  operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Portland 
International  Jetport. 

Issued  in  Burlington.  .Massachusetts  on 
September  2vT.  2002. 
Bradley  A.  Davis, 

Acting Manaiier.  .-Mrports  Divisinn.  .Vcii 
England  Region 

|FR  Dot.  02-2,i474  Filed  10-4-02;  H:4.t  anil 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Olmsted  County,  MN 

AGENCY:  Federal  Highwav 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  the  proposed 
reconstruction  of  Trunk  Highway  (TH) 
14  and  bridge  replacement  over  the 
Dakota.  Minnesota  &  Eastern  (DM&E) 
Railroad  line,  from  the  end  of  the  four- 
lane  roadway  on  the  east  side  of 
Rochester  through  Eyota.  approximately 
8  miles,  in  Olmsted  County,  Minnesota. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Martin,  Federal  Highway 
Administration.  Galtier  Plaza.  380 
Jackson  Street.  Suite  500.  St.  Paul. 
Minnesota  55101.  Telephone  (651)  291- 
6120:  or  Craig  Lenz.  Project  Manager. 
Minnesota  Department  of 
Transportation— District  6.  2900  48th 
Street  NVV..  Rochester,  Minnesota 
55901.  Telephone  (507)  285-7353:  (651) 
296-9930  TTY. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Minnesota  Department  of 
Transportation  (Mn/DOT).  will  prepare 
an  EIS  on  a  proposal  to  reconstruct  TH 
14.  including  replacement  of  the  bridge 
over  the  DM&E  Railroad  line,  from  the 
end  of  the  four-lane  roadway  on  the  east 
side  of  the  City  of  Rochester  through  the 
Citv  of  Eyota,  approximately  8  miles,  in 
Olmsted  County.  Minnesota.  The  project 
proposes  to  replace  a  seventy-three  year 
old  railroad  bridge  and  improve  the 
geometry  of  the  bridge  approaches  and 
the  roadway  segment  in  order  to  address 


identified  safety,  operational,  structural, 
and  geometric  deficiencies. 

TH  14  is  a  major  east-west  highway  in 
southern  Minnesota  and  plays  a  major 
role  in  the  movement  of  people  and 
goods.  This  roadway  serves  a  variety  of 
travel  demands  including  mobility  to 
serve  commuter,  commercial,  and 
recreational  traffic  and  access  to  homes, 
farms,  and  commercial  retail  businesses. 
The  purpose  of  the  project  is  to  address 
present  and  future  safety,  operations, 
structural  and  geometric  deficiencies 
along  this  segment  ofTH  14.  Identified 
problems  include  high  crash  rates:  lack 
of  passing  zones;  several  accesses  to  the 
roadwav:  geometric  deficiencies  in  the 
roadway  design  ini:luding  skarp  curves, 
narrow  shoulders  and  minimal  vertical 
and  horizontal  clearance  under  the 
bridge;  and  a  decrease  to  unacceptable 
levels  of  service  in  the  future  ii  no 
improvements  are  made. 

The  EIS  will  evaluate  the  social. 
economic,  transportation  and 
environmental  impacts  ol  alternativ'es, 
including:  No-Build  and  Build 
Alternatives.  Each  of  the  three  proposed 
Build  Alternatives  will  include  both  a 
four-lane  suburban  and  a  four-lane  rural 
roadwav  design  and  all  of  the  Build 
Alternatives  assume  a  roadwav  overpass 
of  the  DM&E  Railroad,  The  Build 
alternatives  include;  Alternative  1: 
Existing  Alignment — CLentral  Bridge 
Location  (over  the  railroad).  Alternative 
2:  \orth  Alignment— \\\M  Bridge 
Location  (over  the  railroad),  and 
Alternative  3:  South  Alianmenl — East 
Bridge  Location  (over  tlie  railroad).  The 
"Trunk  Highway  14  Scoping  Document' 
Draft  Scoping  Decisicm  Document"  will 
be  published  in  October  2002  A  press 
release  will  be  published  to  inform  the 
public  of  the  document's  a\ailahilit\ 
Copies  of  the  scoping  document  will  be 
distributed  to  agencies,  interested 
persons  and  libraries  lor  review  to  aid 
in  identifving  issues  and  analyses  to  be 
contained  in  the  EIS.  A  thir1\-day 
comment  period  for  review  of  the 
document  will  he  provided  to  afford  an 
opportunity  for  all  interested  persons, 
agencies  and  groups  to  comment  on  the 
proposed  action.  Interagency  and  public 
scoping  meetings  will  also  be  held 
during  the  comment  period.  Thi- 
Interagency  and  public  scoping  and 
information  meetings  have  been 
scheduled  for  Wednesday.  Dec  ember  4, 
2002  from  2  to  3;30  p.m.  at  the  E\ota 
City  Hall.  38  West  South  Fnmt  .Street. 
and  4;30  to  7  p.m.  to  the  Dover-E\ota 
High  School.  615  South  Avenue. 
respectively.  Public  notic  e  will  be  given 
for  these  meetings. 

A  Draft  EIS  will  be  prepared  based  on 
the  outcome  of  the  scoping  process  The 
Draft  EIS  will  be  available  for  agenc\ 
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and  puhlu;  revu'w  ami  (nmnu-nt   In 
addition,  a  public  ht^anng  uill  b«'  held 
tnllduing  completion  nf  the  Draft  Fi.S 
Public  Notice  will  be  given  for  the  tune 
and  place  of  the  public  hearing  on  the 
Draft  EIS 

Coordination  has  been  initiated  and 
will  ( imtinue  with  appropriate  Federal, 
State  and  local  agencies  and  private 
organizations  and  citizens  who  have 
previouslv  expressed  or  are  known  to 
have  an  interest  in  the  proposed  action. 
To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  ami  all  significant  issues 
identified,  cnniments  and  suggestions 
are  invited  from  all  interested  partie-, 
Comments  or  questions  concerning  this 
proposed  action  and  the  Ei.S  should  be 
directed  to  the  FHWA  at  the  address 
provided  above, 

(Catalog  of  P'ederal  Domestic  Assistance 
Prugram  Number  20.205.  Highway  Planning 
and  Construc-Iion.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on.  ,S.eptember  27,  2002. 
Stanley  M.  Graczyk. 
Pmiert  Development  Engineer.  Federal 
Hiiihwav  Administration,  St  Paid.  Minnesota 

[FR  Dix.   02-2514=1  Filed  l(>-»-02:  8:45  am) 
BILLING  COOe  34910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intelligent  Transportation  Society  of 
America;  Public  Meeting 

agency:  Federal  Hitjhwav 
.Administration  (FHWAj.  DOT 
action:  Notice  of  public  meeting. 


SUMMARY:  The  Intelligent  Transportation 
Societv  of  America  (ITS  AMERICA)  will 
hold  a  meetinu  f)f  its  Coordinating 
Council  on  Mondav.  October  14,  2U02. 
in  the  McCormick  Room  at  the  Chicago 
Hilton.  The  meeting  runs  from  10  a.m.- 
2  p.m.  A  luncheon  starts  at  1  p.m. 

The  (General  Session  inclucles  the 
following  Items.  (1)  Welcome:  (2) 
Introductions  and  .\ntitrust  Statement; 
(3)  Approval  of  Minutes  (From  the  Last 
Meeting):  (41  .Approval  of  Prot;ram  Plan 
Homeland  Security  Supplement  and 
Advice  Letter;  (5)  Approval  of  IVI 
.Advice  Letter;  (6)  Review  Leadership 
Steering  Committee  Appointments.  i71 
Discussion  of  .Areas  of  Responsibilitv 
(coverage) — Forums  and  Programs.  (H) 
Review  Two-Dav  Summit  .Agenda  and 
Discussion  of  Logistics;  (9)  Dis(  ussion 
of  Outcome  Strategies:  Special  Interest 
Groups.  Management  of  Projects, 
Member  Communication,  and  Other 


Items:  (10)  Other  Business:  (11) 
Luncheon:  (12)  Adjourn. 

ITS  .AMERIC.A  provides  a  forum  for 
natiimal  discussion  and 
recommendations  on  ITS  activities 
inc  ludint;  programs,  research  needs, 
strategic  planning,  standards. 
international  liaison,  and  priorities. 

The  charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  .Advisorv  Committee  Act 
(FACA)  5  ll.S.C.app.  2.  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  ITS  policies  and 
programs.  (56  FR  '»400.  March  6.  1991). 

DATES:  The  Cloordinating  Council  of  ITS 
.AMERIC'A  will  meet  on  Monday, 
October  14.  2002  from  10  a.m. -2  p.m. 

ADDRESSES:  The  Hilton  (Chicago,  720  S. 
Michigan  .Ave.,  ('hicago.  IL  60605. 
Phone:  (M2)  922^400  and  Fax  [312] 
922-5240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Materials  a!>sociated  with  this  meeting 
mav  be  examined  at  the  offices  of  ITS 
ANIERK  :.A   400  \'irginia  Avenue  S\V.. 
Suite  HOO.  Washington,  DC  20024. 
Persons  needing  further  information  or 
who  recpiest  to  speak  at  this  meeting 
should  I  ontat  t  Debbie  M   Busch  at  ITS 
AMERK:A  bv  telephone  at  (202)  484- 
2904  or  bv  FAX  M  (202)  484-3483.  The 
DOT  contact  is  Kristv  Frizzell,  FHW'A. 
HOIT,  Washington.  DC  20590.  (202) 
366-9536,  Office  hours  are  from  8:30 
am,  to  5  p.m.,  e.t.,  Monday  through 
Fridav,  except  for  legal  holidays, 

12J  L'  S.C.  315;  4y  CFK  1.48) 
Issued  on.  October  2,  2002, 
leffres  Paniati. 

Ai  ttit^  A^siM  Kite  Administrator.  Office  of 
Operations.  Federal  Highway  Administration, 
and  Actinn  Director.  ITS  [oint  Program  Office. 
Department  of  Transportation 
|FK  Doc .  02-25413  Filed  10-4-02;  8:45  am) 

BILLING  COOE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  aciordaiK  e  with  Part  21 1  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (ERA)  received 
■I  recpiest  for  a  waiver  of  compliance 
with  (  ertain  rtHpiirements  of  its  safety 
standards  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief  the  regulatorv  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  fa\  or  of  relief. 


Port  Authority  Trans-Hudson 
Corporation 

|Do<  ket  Number  FR.A-2002-12!13f)i 

The  Port  Authority  Trans-Hudson 
Corporation  (PATH)  seeks  a  temporarv' 
waiver  of  compliance  until  December 
31.  2003,  for  one  locomotive  from  the 
requirements  of  the  Railroad  Safety 
Appliance  Safety  Standards.  49  CFR 
231.30(a)(2),  which  requires  all 
locomotives  used  in  switching  ser\'ice 
built  prior  to  April  1,  1977,  be  equipped 
with  four  switching  steps.  The 
locomotive  for  which  the  waiver  is 
requested  is  a  42-ton  General  Electric 
diesel  switcher  style  locomotive  without 
switching  steps.  PATH  is  leasing  the 
locomotive  for  use  by  a  contractor.  They 
also  state  that  the  locomotive  was 
refurbished  in  April  2002.  and  that  it  is 
phvsically  impossible  to  modify  the 
locomotive  to  incorporate  switching 
steps. 

It  the  request  is  granted,  PATH  will 
utilize  the  locomotive  during  the 
reconstruction  of  their  system  damaged 
during  the  terrorist  attack  on  the  World 
Trade  Center  on  September  11.  2001, 
The  locomotive  would  be  utilized  to 
transport  materials  and  equipment  to 
and  from  a  construction  site  at  a  speed 
not  to  exceed  15  mph,  PATH  needs  the 
waiver  because  the  locomotive  would 
travel  for  approximatelv  one  mile  over 
PATH'S  main  line,  from  PATH'S  'C' 
vard  in  Jersey  City.  New  Jersey  to 
Exchange  Place  Station,  The 
construction  site  extends  west  of 
Exchange  Place  and  is  off  limits  to  any 
passenger  service. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments,  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specifv  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
12936)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facilitv,  Room  PL-^01 
(Plaza  Level).  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001, 
Communications  received  within  30 
davs  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 


Federal  Register / Vol.  67,  No.  194 /Monday,  October  7,  2002 /Notices 


62519 


available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC.  on  September 
25,  2002. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc,  02-25406  Filed  10-4-02:  8:45  am] 
BILUNG  COOE  491(M)6-4> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  information 
Collection  Activity  Under  OIMB  Review 

AGENCY:  National  Highviray  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  s&q.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Notice 
of  Proposed  Rule  was  published  on 
December  19,  2001,  [66  FR  65536- 
65567]. 

DATES:  Comments  must  be  submitted  on 
or  before  November  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Scott  202-366-8525  and  Roger 
Kurrus  202-366-2750  at  the  National 
Highway  Traffic  Safety  Administration, 
Office  of  Safety  Performance  Standeu'ds 
(NPS-22),.  400  Seventh  Street.  SW., 
Room  5307,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safiety 
Administration 

(1)  Title:  Tire  Identification  and 
Recordkeeping. 

OMB  Number:  2127—0503. 

Type  of  Request:  Revision  as  a  result 
of  a  notice  of  proposed  rulemaking. 

Abstract:  Each  tire  manufacturer  must 
collect  and  maintain  records  of  the 
names  and  address  of  the  first 
purchasers  of  new  tires.  All  tire  dealers 
and  distributors  must  record  the  names 
and  addresses  of  retail  purchasers  of 
new  tires  and  identification  number(s) 
of  the  tires  sold.  A  specific  form  is 
provided  to  tire  dealers  and  distributors 


by  tire  manufacturers  for  recording  this 
information.  The  completed  forms 
returned  to  the  tire  manufacturers  where 
they  are  to  remain  for  three  years  after 
the  date  received  by  the  manufacturer. 
Additionally,  motor  vehicle 
manufacturers  are  required  to  record  the 
names  and  addresses  of  the  first 
purchasers  of  new  motor  vehicles, 
together  with  the  identification  numbers 
of  the  tires  on  the  new  vehicles. 

Affected  Public:  Businesses  and  other- 
for-profit  institutions  (tire 
manufacturers,  dealers,  and 
distributors). 

Estimated  Total  Annual  Burden: 
271,750, 

(2)  Title:  Consolidated  Justification  of 
Owner's  Manual  Requirements  for 
Motor  Vehicles  and  Equipment. 

OMB  Number.  2127—0541. 

Type  of  Request:  Revision  as  a  result 
of  a  notice  of  proposed  rulemaking  . 

Abstract:  A9  U.S,C,  30117  audiorizes 
the  Secretarv'  to  require  that 
manufacturers  provide  technical 
information,  as  for  example  information 
directed  for  publication  in  a  vehicle 
owner's  manual,  related  to  the 
performance  and  safety  specified  in  the 
Federal  motor  vehicle  safety  standards 
for  the  purposes  of  educating  the 
consumer  and  providing  safeguards 
against  improper  use.  Using  this 
authority,  the  agency  issued  the 
following  FMVSS  and  regulations, 
specifying  that  certain  safety 
precautions  regarding  items  of  motor 
vehicle  equipment  appear  in  the  vehicle 
owner's  manual  to  aid  the  agency  in 
achieving  many  of  it's  safety  goals. 

Affected  PuBlic:  Individuals, 
households,  business,  other- for-profit, 
not-for-profit,  farms.  Federal 
Goverrunent  and  State,  Local,  or  Tribal 
Government. 

Estimated  Total  Annual  Burden^ 
1771. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW..  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer, 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington.  DC.  on  October  2. 
2002. 
Stephen  R.  Kratzkc. 

.■\cting  .■\ssoriatf  .AdniinLstrator  for  Safety 
Performance  Standards 

|FR  Doc.  02-25464  Filed  10-4-02:  8:45  amj 
BILLING  CODE  4910-S9-f> 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms,  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT, 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U,S.C,  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  was  published  on  Februarv  28, 
2002  (67  FR  9353-9354). 
DATES:  Comments  must  be  submitted  on 
or  before  November  6,  2002. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatorv'  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW..  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Block  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Research  and  Technology  (NTI-130), 
202-366-6401.  400  Seventh  Street,  SW,, 
Room  6240.  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety     ' 
Administration 

Title:  2002  Motor  Vehicle  Occupant 
Safetv  Survev. 

OMB  Num'ber  2127-New. 

Tvpe  of  Request:  New  information 
collection  reauirement. 

Abstract:  Tne  Motor  Vehicle 
Occupant  Safety  Survey  (MVOSS)  is 
conducted  biennially  for  the  National 
Highway  Traffic  Safet\'  Administration 
to  collect  data  on  occupant  protection 
issues.  It  is  a  national  telephone  sur\'ey 
composed  of  two  questionnaires,  each 
administered  to  a  randomly  selected 
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sample  ot  appmximately  6.000  persons 
age  sixteen  and  older.  One 
questionnaire  focuses  on  attitucics 
knowledge,  and  self-repurted  behavior 
regarding  seat  belts,  while  the  other 
questionnaire  focuses  r)n  child  restraint 
use.  Additional  topics  addressed  by  the 
survey  include  air  bags,  emergency 
medical  services,  and  crash  injurv 
experience.  The  proposed  survev  is  the 
fifth  in  the  MVCISS  series.  The  2002 
Motor  Vehicle  Occupant  Safety  Survev 
will  collect  data  on  topics  included  in 
the  pr^n >'ding  sunevs  in  order  to 
monitor  change  over  time  in  the  use  of 
occupant  protection  devices  and  in 
attitudes  and  knowledge  related  to 
motor  vehicle  occupant  safety  The 
survev  will  also  include  new  questions 
that  address  emergent  issues  in 
occ  upant  protection 

Affectfd  Public  Randomly  selected 
members  of  the  general  public  aged 
sixteen  and  older  in  telephone 
households. 

Estimated  Total  Annual  Burden: 
4.000  hours. 

Oinimenfs  are  invited  on  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  p»'rforinan(  e 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utilitv.  th^•  a(  i  uracv  of 
the  Department  s  estimate  oi  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utilitv  and 
clarity  of  the  information  to  be 
collected,  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automatt'd  collection  tec  hniques  or 
other  forms  uf  information  technt)logy 
A  Comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  ^0  davs  of 
publication 

Issued  on;  October  2.  2002. 
Marilena  .\moni, 

As!>ij^iatti  Administrufor  for  Program 
Development  and  Delivery 
|FR  Do<    i),;-J-.4fvi  Filed  10-4-02.  8:45  ami 

BILUNG  COOe  4910-59-^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-133841 

Notice  of  Receipt  of  Petition  for 
Decision  tfiat  Nonconforming  2001  and 
2002  Ducati  996R  Motorcycles  Are 
Eligible  for  Importation 

AGENCY:  National  Flighwav  Traffic 
Safety  Administration,  DOT 
ACTION:  .Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2001  and 


2002  Ducati  996R  motorcycles  are 
eligible  for  importation. 


SUMMARY:  This  document  announces 
receipt  hv  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2001  and 
21)02  Ducati  '196R  motorcycles  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehic  le  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complving  with  the  safety  standards, 
and  121  thev  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  ti,  2002 
ADDRESSES:  Comments  should  refer  to 
the  iloi  ket  number  and  notice  number. 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St  ,  S\V..  Washington.  DC 
20590.  |Do(  ket  hours  are  from  9  a.m.  to 
5  p. ml 

FOR  FURTHER  INFORMATION  CONTACT: 
l.ukt'  l.ov.  Offi(  e  of  Vehicle  Safety 
CompliaiKe.  NHTSA  (202-.3fi6-5308). 
SUPPLEMENTARY  INFORMATION: 

Background 

I  nder  4^*  I!  S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
.ipplic  able  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  Inited  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
siibstdntiallv  similar  to  a  motor  vehicle 
originallv  inanufac:tured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  CSC.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehic  le  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitiims  for  eligibility  decisions  may 
be  submitted  bv  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
spec  ified  in  49  CFR  393  7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
.\t  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
rei  eived.  whether  the  vehicle  is  eligible 
tor  importation  The  agency  then 
publishes  this  decision  in  the  Federal 
Register 

Superbike  Racing,  Inc.  of  Atlanta, 
Georgia  ('SRI")  (Registered  Importer  1- 


286)  has  petitioned  NHTSA  to  decide 
whether  non-U. S.  certified  2001  and 
2002  Ducati  996R  motorcycles  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  that  SRI  believes 
are  substantially  similar  are  2001  and 
2002  Ducati  996R  motorcycles  that  were 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified  by 
their  manufacturer,  Ducati  Motor 
Holding  S.p.A.  of  Bologna,  Italy,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2001  and 
2002  Ducati  996R  motorcycles  to  their 
l!.S.  certified  counterparts,  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

SRI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U. S.  certified  2001  and  2002  Ducati 
996R  motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  ta  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U. S.  certified  2001  and  2002  Ducati 
996R  motorcycles  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  106 
Brake  Hoses.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment.  Ill 
Rear\ie\\  Mirrors.  116  Brake  Fluid,  119 
\ew  Pneumatic  Tires  for  Vehicles  other 
than  Passenger  Cars.  120  Tire  Selection 
and  Rims  for  Vehicles  other  than 
Passenger  Cars,  and  122  Motorcycle 
Brake  Svstems. 

The  petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 
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Authority:  49  U,S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1,50  and  501.8. 

Issued  on:  October  1.  2002. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  02-25409  Filed  10-4-02:  8:45  am) 
BILUNG  COOE  4910-5»-f> 


DEPARTMErfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-13382] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1999 
and  2000  BImota  SB8  and  2000  BImota 
DB4  Motorcycles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1999  and 
2000  Bimota  SB8  and  2000  Bimota  DB4 
motorcycles  are  eligible  for  importation. 

SUMMARY:  This  document  annoimces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1999  and 
2000  Bimota  SBB  and  2000  Bimota  DB4 
motorcycles  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  November  6,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL-401.  400 
Seventh  St„  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Loy,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5308). 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 


has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

DC  Imports.  Inc.  of  Deerfield  Beach, 
Florida  ("DCI")  (Registered  Importer  0- 
242)  has  petitioned  NHTSA  to  decide 
whether  non-U. S.  certified  1999  and 
2000  Bimota  SB8  and  2000  Bimota  DB4 
motorcycles  are  eligible  for  importation 
into  the  United  States.  The  vehicles  that 
DCI  believes  are  substantially  similar 
are  1999  and  2000  Bimota  SBB  and  2000 
Bimota  DB4  motorcycles  that  were 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified  by 
their  manufacturer.  Bimota  Motor  S.p.A. 
of  Rimini,  Italy,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  1999  and 
2000  Bimota  SB8  and  2000  Bimota  DB4 
motorcycles  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

DCI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1999  and  2000 
Bimota  SBB  and  2000  Bimota  DB4 
motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1999  and  2000 
Bimota  SB8  and  2000  Bimota  DB4 
motorcycles  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  Ill 
Rearview  Mirrors.  116  Brake  Fluid,  119 
New  Pneumatic  Tires  for  Vehicles  other 


than  Passenger  Cars.  122  Motorcycle 
Brake  Systems,  and  205  Glazing 
Materials. 

The  petitioner  also  states  that  vehicle 
identification  number  (VIN)  plates  that 
meet  the  requirements  of  49  CFR  part 
565  have  been  affixed  to  non-U.S. 
certified  1999  and  2000  Bimota  SBB  and 
2000  Bimota  DB4  motorcycles 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  106  Brake  Hoses: 
Installation  of  a  flexible  conduit/brake 
hose  that  is  certified  to  meet  the 
standard. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamp 
assemblies  incorporating  headlamps 
that  are  certified  to  meet  the  standard; 
(b)  installation  of  ^  cable  that  will  allow 
the  headlamp  to  be  steady-burning 
when  the  ignition  is  in  the  "on" 
position. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  (a)  Installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour;  (b)  installation  of  pas.senger 
footrests  that  fold  rearward  and  upward 
when  not  in  use. 

The  petitioner  states  that  when  the 
vehicle  has  been  brought  into 
conformity  with  all  applicable  Federal 
motor  vehicle  safety  standards,  a 
certification  label  that  meets  the 
requirements  of  49  CFR  part  567  will  be 
affixed  to  the  front  of  the  motorcycle 
frame. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authorit\ 
indicated  below. 

Authority:  49  U.S.C.  ,30141(a)n)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 
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Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance 

|FR  Doc    U^-2=v41()  Filed  10-4-02.  8:45  am) 

BILLING  COO€  4«10-5»-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docltet  No.  NHTSA  2002-13355;  Notice  1] 

Bridgestone/Firestone;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Bridgestone/Firestone  has  determined 
that  approximatelv  4.700  P2.'i5/7=iRlS 
Davton  Timberline  A/T  tires  do  nut 
meet  the  labehng  requirements 
mandated  hv  Fecieral  Motor  Vehicle 
Safetv  Standard  I.FMVSS)  No   UW. 
"New  Pneumatic  Tires."  Pursuant  to  49 
U.Sr    10118(d)  and  ^0120(h). 
Bridgestone/Firestone  has  petitioned  for 
a  determination  that  this 
noncomphance  is  inconsequential  to 
lUtitor  \>'hirie  safety  and  has  filed  an 
appropriate  report  pursuant  to  49  C"FR 
Part  573,  "Defect  and  Noncompliaiu:e 
Kt-ports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S  C  30118  and  101  J"  tnd  does  not 
represent  any  agenc\  dec  ision  or  other 
exercise  of  judgment  concerning  the 
merits  of  thf  application 

The  Sao  Pauln,  Brazil  plant  produced 
these  noncompliant  tires  during  the 
week  40  through  and  including  week  49 
of  thf  \>Mr  JOOl   The  suh|t't  t  tires  were 
mls^lark^•d  as  "E.xtra  Load    '  The  ac  tii.il 
ni.irkings  on  the  subject  tires  are; 

Ma.x  load  920  Kg  (2028  lbs.)  at  300 
kPa  i44  p>r  max  pfss,  Kxtra  [.cad    The 
correct  markings  should  b»' 

Max  load  920  Kg  (2028  lbs.)  at  300 
kPa  (44  psi)  max  press. 

Bridge^tone  Firestone  believes  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety  for  the  following 
reasons 

1  The  subject  tires  with  the  exception 
of  the  Extra  Load"  marking  meet  all  th>' 
requirements  of  49  CFR  Section 

571  109 

2  The  subject  tires  were  tested  by 
Bruige-,tMiu'  Firfstone  and  meet  the 
requirements  of  high  speed  endurance, 
strength,  and  bead  unseat  as  defined  in 
49  CFR  Section  571  109  for  the    Extra 
Loail"  designation 

^   The  suhiec:!  tires  as  shipped  tmin 
the  manufdc  turing  plant  were  uientitied 
bv  tire  labei>  and  article  number  as 
standard  load.  Thus,  the  potential  for 
sale  of  these  tires  as  "Extra  Load  '  is 
verv  small. 


Hndgestoiie' Firestone  submits  that 
iiuMnarkiiig  of  the  subject  tires  should 
be  deemed  inconsequential  to  motor 
\ehicle  safety 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  appli(;ation  described 
ibnvf  Comments  should  refer  to  the 
du(  kft  number  and  be  submitted  to: 
1    S   Di-partment  of  Transportation. 
Docket  Man.igement.  Room  PL-401.  400 
Seventh  Street.  SVV..  Washington.  DC! 
20590   It  IS  requested  that  two  copies  be 
submitted 

All  (  ninments  rec  eived  before  the 
close  (it  luiMuess  on  the  closing  date 
iiidii  ated  lieldw  will  be  ccmsidered.  The 
af)pli(  atiiiii  Ami  supi^jrling  materials, 
and  all  I  iininients  received  after  the 
tlnsinu  date,  will  also  be  filed  and  will 
he  (  (msidered  to  the  extent  possible 
When  the  .ipplication  is  granted  or 
lieiued.  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authnrit\  induated  below   Comment 
closing  date:  November  b,  2002 

149  U  S.C.  301118.  301120;  delegations  of 
authontv  at  49  CFR  1.50  and  5(U  Hi 

Umi-mI  ..n  nciober  1.  2002. 
Stephen  K.  KraUke, 

Associate  Administrator  for  Rulemaking. 
'VR  Da,    i)2   Jn4(IH  Filed  10-4-02;  8  45  am] 
BILUNG  CO0£  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

(Docket  No.  NHTSA  2002-13356;  Notice  1] 

Cooper  Tire  &  Rubber  Company; 
Receipt  of  Application  for  Decision  of 
Inconsequential  Noncompliance 

Cooper  Tire  Kc  Rubber  Company 
(CiK)[>er)  hd>  determined  that 
apprnxinirftelv  95h  Cooper  Lifeliner 
Touring  SLE  tires  in  the  185/70R14  size 
d(i  not  meet  the  labeling  requirements 
m.uid.ited  In  Federal  Motor  Vehicle 
Safetv  Standard  (FMVSS)  No.  109. 
"New  Pneumatic  Tires  "  Pursuant  to  49 
U  S.C.  301 18(d)  and  30120(h).  Cooper 
has  [letitioned  for  a  determination  that 
this  niiiK  iiiiipliance  is  inconsequential 
to  motor  vehicle  safety  and  has  filed  an 
appropriate  re})or1  pursuant  to  49  CFR 
Part  57.).   'Defec  t  and  Noni ompliance 
Reports." 

This  notice  of  rei  eipt  of  an 
.ipplication  is  published  under  49 
I    S C   301 18  and  30120  and  does  not 
represent  anv  agent  v  dcK:ision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application 

The  Texarkana.  Arkansas,  tire 
manufa(  turing  facility  had  one  mold 


involved  in  production  during  the 
twelfth  and  thirteenth  production  weeks 
of  2002.  in  which  the  plant 
identification  code  was  incorrectly 
stated.  The  subject  tires  were  molded 
"DOT  VT".  The  correct  molding  for  the 
Texarkana.  Arkansas  plant 
identification  code  should  have  been 
DOT  UT".  The  incorrect  plant 
identification  code  was  removed  from 
the  mold  and  the  correct  plant 
identification  code  inserted. 

(hooper  states  that  the  incorrect  plant 
identification  code  on  each  tire  does  not 
present  "a  safety-related  defect"  (sic). 
Their  tire  registration  system  will  be 
programmed  to  register  these  tires  with 
the  incorrect  plant  identification  code. 
In  the  event  of  a  recall,  this  same  system 
will  identif\'  the  tire  registrations  with 
the  incorrect  plant  identification  code. 
The  involved  tires  produced  from  these 
molds  complv  with  all  other 
requirements'of  49  CFR  571.109. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  number  and  be  submitted  to: 
LIS.  Department  of  Transportation. 
Docket  Management.  Room  PL-401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date;  November  6, 
2002. 

(49  L'.S.C.  301118.  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  October  1,  2002. 
Stephen  R.  Kratzke. 

A>'.u(  uitf  Administrator  for  Hulcmaking. 
|FR  Doc.  02-25407  Filed  10-4-02;  8;45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34242  (Sut>-No. 

1)1 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption-The 
Burlington  Northern  and  Santa  Fe 
Railway  Co. 

agency:  Surface  Transportation  Board, 
DOT. 
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ACTION:  Petition  for  exemption. 

summary:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
34242  1  to  permit  the  trackage  rights  to 
expire  on  or  about  November  23,  2002, 
in  accordance  with  the  agreement  of  the 
parties. 

DATES:  This  exemption  will  be  effective 
on  November  6,  2002.  Petitions  to  stay 
must  be  filed  by  October  17,  2002. 
Petitions  to  reopen  must  be  filed  by 
October  28,  2002. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  34242  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001.  In  addition,  a  copy  of 
all  pleadings  must  be  served  on 
petitioner's  representative:  Robert  T. 
Opal,  1416  Dodge  Street,  Room  830, 
Omaha,  NE  68179. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  565-1600. 
[Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-8339.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da  Legal 
Copy  Service,  Suite  405,  1925  K  Street, 
NW.,  Washington,  DC  20006. 
Telephone:  (202)  293-7776.  [Assistance 
for  the  hearing  impaired  is  available 
through  FIRS  at  1-800-877-8339.] 

Board  decisions  and  notices  are 
available  on  our  website  at  "http:// 
www.  stb.dot.gov." 

Decided;  September  26.  2002. 
I  Bv  the  Board.  Chairman  Morgan  and  Vice 

Chairman  Burkes. 
Vernon  A.  Williams, 
Secretory'. 
[FR  Doc.  02-25272  Filed  10-4-02;  8:45  am) 

BILUNG  CODE  491S-00-P 


'  On  .August  14.  2002.  the  Union  Pacific:  KHilnwd 
C^)mpanv  (UP)  filed  a  notice  of  exemption  under 
the  Boards  class  exemption  procedures  at  49  liKR 
1180, 2(d)(7).  The  notice  covered  the  agreement  by 
The  Burlington  Northern  and  Santa  Fe  Railway 
Company  (BNSF)  to  grant  temporary  overhead 
trai  kage  rights  to  UP  over  BNSF's  rail  lines  between 
BN.SF  milepost  460.0  near  Sweetwater.  TX.  and 
BNSF  milepost  655.7  near  Clevis.  NM.  a  distance 
of  approximately  221.2  miles.  See  Union  Pacifii 
Hailioaci  Companv-Trackage  Rights  Exemption-Thf 
Burlington  Sorthern  and  Santa  Fe  Railway 
Company.  .STB  Finance  Docket  No.  34242  (STB 
served  Sept.  3.  2002).  The  trackage  rights  operations 
under  the  exemption  were  scheduled  to  be 
consummated  on  August  22.  2002. 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  25.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasurv'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  November  6.  2002 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATE) 

OMB  Number:  1512-0057. 

Form  Number:  ATF  F  487-B  (5170.7). 

Type  of  Review:  Extension. 

Title:  Application  and  Permit  to  Ship 
Liquors  and  Articles  of  Puerto  Rican 
Manufacture  Taxpaid. 

Description:  ATF  F  487-B  is  used  to 
document  the  shipment  of  taxpaid 
Puerto  Rican  articles  into  the  United 
States.  The  form  is  verified  by  Puerto 
Rican  and  U.S.  Treasury  Officials  to 
certify  that  products  are  either  taxpaid 
or  deferred  under  appropriate  bond. 
Serves  as  a  method  of  protection  of  the 
revenue. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
100  hours. 

OMB  Number:  1512-0190. 

Form  Number:  ATF  F  5100.11. 

Type  of  Review:  Extension. 

Title:  Withdrawal  of  Spirits.  Specially 
Denatured  Spirits,  or  Wines  for 
Exportation. 

Description:  ATF  F  5100.11  is 
completed  by  exporters  to  report  the 
withdrawal  of  spirits,  denatured  spirits, 
and  wines  from  internal  revenue 
bonded  premises,  without  payment  of 
tax  for  direct  exportation,  transfer  to  a 
foreign  trade  zone,  customs 
manufacturer's  bonded  warehouse  or 
customs  bonded  warehouse  or  for  use  as 
supplies  on  vessels  or  aircraft. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Recordkeepers: 
300. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  6.000  hours. 

OMB  Number:  1512-0195. 

Form  Number:  ATF  F  51 10.25. 

Type  of  Review:  Extension. 

Title:  Application  for  Operating 
Permit  Under  26  U.S.C.  5171(d). 

Description:  ATF  F  5110.25  is 
completed  by  proprietors  of  distilled 
spirits  plants  who  engage  in  certain 
specified  types  of  activities,  ATF  district 
office  personnel  use  the  information  on 
the  form  to  identify'  the  applicant,  the 
location  of  the  business  and  the  types  of 
activities  to  be  conducted. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  20 
hours. 

OMB  Number:  1512-0503. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  51 20/3. 

Tvpe  of  Review:  Extension, 

Title:  Marks  on  Wine  Containers. 

Description:  ATF  requires  that  wine 
on  wine  premises  be  identified  by 
statements  of  information  on  labels  or 
contained  in  marks.  ATF  uses  this 
information  to  validate  the  receipts  of 
excise  tax  revenue  by  the  Federal 
government.  Consumers  are  provided 
with  adequate  identifving  information. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,560. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  lacqueline  White. 
(202)  927-8930.  Bureau  of  .•Mcohol, 
Tobacco  and  Firearms.  Room  3200.  650 
Massachusetts  Avenue.  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr., 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235.  .New 
Executive  Office  Building.  Washington. 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  .'^huuiiifmeiit  i  /Hirer. 
|FR  Dor.  02-253.S8  Filed  10-4-02;  8:43  am) 

BILUNG  CODE  481 0-31 -P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  tor  0MB  Review: 
Comment  Request 

The  Department  of  Treasurv'  has 
submitted  the  following  public 
Information  collection  requirement(s)  to 
(  )MB  for  review  and  clearance  under  the 
['dperwnrk  Reduction  Act  of  1995. 
Public  Law  11)4-13   Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasure-  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collt^ction  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasur>  Department 
Clearance  Officer.  Department  of  the 
Treasure-.  Room  2110.  1425  New  York 
Avenue.  N'W  .  Washington.  DC  20220 

Datfs:  Written  comments  should  be 
r>i  eived  on  or  before  November  6.  2002 
to  be  assured  of  consideration 

Bureau  of  Al(  ohol,  Tobai  (  o  and 
Firearms  (BATF) 

OMB  \umber:  1512-0001. 

Form  \umbfT  ATF  F  1370.3  and  ATF 
F  1370.2. 

Tvpe  of  Review:  Extension. 

Title:  Requisition  for  Forms  or 
Publications  (1370.3):  and  Requisition 
for  Firearms  Explosives  Forms  (1370.2). 

Description:  Forms  are  used  by  the 
general  public  to  request  or  order  forms 
or  publications  from  the  ATF 
Distribution  Center.  These  forms  notify 
.\ IF  of  the  quantity  required  by  the 
r> -pondent  and  provide  a  guide  as  to 
iiuiual  usage  of  ATF  forms  and 
publications  by  the  general  public. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  S'umber  of  Respondents: 
30,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour.  3  minutes. 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
1.725  hours. 

C^MB  \umtjer:  1512-0117. 

Form  .\ umber:  ATF  F  5620.7  (2147). 

Tvpe  of  Review:  Extension. 

Title  CAcum  fnr  Driwbark  nf  T.ix  nn 
Cigars,  Cigafttf-   l  uar>'tt>'  ['  i;)>t-   iiid 
Cigarette  Tubfs 

Dfscnpti'in   .\TF  F  .5bJU  7  liutuiin-'nl- 
tdxpaui  (  iijdr*'ttn-,,  cigars,  cigarette 
papers  and  tube's  that  were  exported  t.. 
a  torf'it;n  c  i_)untr\ .  F'lU'rto  Rico,  or  V'lruiii 
Islands  This  form  is  used  by  taxpayer 
to  claim  drawback  fnr  tax  paid  on 
^'xp^^tpd  prndu(  t-- 

R^'•^p(>nl^'■•rU■'   Business  or  other  lor- 
prr)fit 

E'itini'it'-'ii  \ufnber  of  Recordkeepers: 
2HH 

Estimatfii  Bunif-n  Hmirs  Pt-r 
Hfcorr/Af^fpfr    10  minutes. 


Frt'ifunu  \  'it  HfSfion-^r  On  occasion. 

Estiiihitfil  I'' 'till  Rfi  iirdke^ping 
Burden    144  hi  airs 

OMB  \uinbfr    l.-i  1  .i-()4:-2 

Form  S'umber:  A'VV  V  ^hM)  '-,  diul  ATF 
5630.7. 

Tvpe  ot  Bf\  fw    hxtiMisiiiii 

Title  .Spec  i.ij  ]',t\  Registration  and 
Rfturii  .Mc  nhnl  and  Tobac:(.o  (5630.5): 
and  S()fi  i.il  lax  Registration  and  Return 
\..tiMiial  [•inMniis  Ait  (NF.-\)(5B30.7) 

/'fs.  npti.m   Kx(  ise  taxes,  alcohol. 
tobacco  and  liriMriiis  taxes,  2b  {'  Si'. 
Chapters  'i ! .  ")J,  ,iiid  T,<  authorize  the 
(■olle(  tiMU  lit  an  IK  I  upatKinal  tax  from 
persniiN  .Migciging  111  (  ertain  ah  ohol, 
tuban.o  iir  fire, trills  businesses,  .\TV  F 
5630,5  and  nr  ,\rF  F  .')h.f()  7  is  used  to 
bnth  I  iini[>iite  and  re[)iirt  the  tax,  and  as 
an  ,ipplii  atinii  tnr  registrv  as  required  bv 
statute,  I  [mil  re(  eipt  I  if  the  tax  a  special 
tax  stamp  is  issued 

Rfsfmndents   Business  or  nther  for- 
prnfil    Iiiiiiv  idiials  or  hmiseholds,  Not- 
for-proiit  institutiiiiis 

Estimated  Suiuhfr  •>>  Hr-^ftniulents 
qo  "00 

F^tiniiitni  Bunlrn  //ours  f'T 
Ri'spondfiit  4H  niiiiutes 

Frequem  \  m/ /yes/i,inse  Onnciasinn 

Estimated  Ti'tal  Bf-purtini:  Burden 
72.778  hours 

Clearunt  >■  ( >tfii  »•/•  \m  ()uelnie  White. 
(202)  927-H4.H).  Bureau  of  .\1( dhol. 
T')ba(  ro  ,111(1  Firearms.  Rui-m  ._!20U,  650 
Miss.K  liusrtts  .Avenue,  NW.. 

w  isiiiii>:tuii  im:  j()2_'fi 

(  '.\//)  /l^■v;eu^■r   luseph  F   Lac  kev.  Ir  , 
(202)  395-731t>.  ()ffi(  e  nf  Management 
and  Budget,  Km.m  102, J5,  .\eu 
Executive  ( )tti.  >■  Building,  Washington, 
DC  20503. 

Mary  A.  Able. 

Ofpartniental  Reports  Management  Officer. 
JKR  Doc.  02-25359  Filed  10-4-02;  8:45  am) 

BILLING  CODE  18ia  J1    P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

Septembt-r  2"i,  2002 

rbe  Departineiit  I  if  Treasurv  has 
subinitteii  the  following  public 
infnrination  collection  re(iuirenient(sl  to 
OMB  for  review  and  clearance  under  the 
P.iperwiirk  Reduction  Act  of  1995. 
Publu   Law  104-13.  Copies  of  the 
submissionlsl  ni.u'  be  obtained  by 
(ailing  the  Treasurv  Bureau  (Clearance 
Offi(  er  listed  Comments  regarding  this 
inform, itioii  ( ullection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasurv  Department 
Clearance  Offic:er,  Depdrtmc^nt  of  the 
Treasurv,  Room  2110,  1425  New  York 
Avenue.  NW  ,  Washington.  DC  20220, 


Dates:  Written  comments  should  be 
received  on  or  before  November  6,  2002 
to  be  assured  of  consideration. 

Departmental  Offices/International 
Portfolio  Investment  Data  Reporting 
Systems 

OMB  S'umber:  1505-0024. 

Form  S'umber:  International  Capital 
Forms  CQ-1  and  CQ-2. 

Tvpe  nf  Review:  Revision. 

7if/e;  Treasurv  International  C^apital 
(TIC)  Form  CQ-1:  Report  of  Financial 
Li.ibilities  to,  and  Financial  Claims  on. 
Foreign  Residents:  and  Form  CQ-2: 
Report  of  (Commercial  Liabilities  to,  and 
Ciommercial  Claims  on,  L'naffiliated 
Foreign  Residents, 

Des(  ription:  Forms  CQ-1  and  CQ-2 
are  required  bv  law  to  collect  timely 
information  on  international  portfolio 
capital  mov(>ments,  including  data  on 
financial  and  commercial  liabilities  to. 
and  claims  on,  unaffiliated  foreigners 
and  c:ertain  affiliated  foreigners  held  by 
non-banking  enterprises  in  the  U,S,  This 
information  is  necessary  for  compiling 
the  LIS.  balance  of  payments  accounts 
and  the  L^.S.  international  investment 
position,  and  for  formulating  LIS. 
international  financial  and  monetary 
policies. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  S'umber  of  Respondents: 
400, 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequencv  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
h.HOO  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  B22-1563.  Departmental  Offices. 
Room  2110.  1425  New  York  Avenue. 
NW.,  Washington,  DC  20220, 

OMB  Beviewer:  [oseph  F.  Lackey.  Ir. 
(2021  39,5-7316.  Office  of  Management 
and  Budget.  Room  10235,  New 
Executive  Office  Building, 

Ntarv  ,A,  Able. 

Dipurtrnt-ntiil  He/;ort-.  .V/unogemenf  Officer 
|FK  D(K  .  02-2.t:!H()  Filed  lU-4-02:  8:4.')  am] 
BILLING  CODE  4811-16-P 


DEPARTMENT  OF  THE  TREASURY       ' 

Submission  for  OMB  Review; 
Comment  Request 

^.•[lU'mber  ,iO.  2002 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
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Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
Dates:  Written  comments  should  be 
received  on  or  before  November  6,  2002 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1518. 

Form  Number:  IRS  Form  5498-MSA. 

Tvpe  of  Review:  Extension. 

Title:  MSA  or  Medicare-i-Choice  MSA 
Information. 

Description:  Form  5498-MSA  is  used 
to  report  contributions  to  a  medical 
savings  account  as  set  forth  in  section 
220(h). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
16.442. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 
.  Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
6.988  hours. 

Clearance  Officer.  Glenn  Kirkland 
(202) 622-3428,  Internal  Revenue 
Service.  Room  6411-03,  1111 
Constitution  Avenue.  NW..  Washington. 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503, 

Mary  \.  Able, 

Pfixirtmrntal  R>'port:i  Management  Officer 
IFR  D(K  .  02-2.5.3(il  Filed  10-4-02:  8:4.)  ,iml 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Performance  Review  Board — 
Appointment  of  Members 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the  U.S. 
Customs  Service  Performance  Review 
Boards  (PRB's)  in  accordance  with  5 
U,S,C,  4314(c)(4),  The  purpose  of  the 
PRB's  is  to  review  performance 
appraisals  for  senior  executives  and  to 
make  recommendations  to  the 
appointing  authority  regarding  proposed 
performance  ratings,  bonuses,  and  other 
related  personnel  actions, 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M,  Smith.  Assistant 
Commissioner.  Human  Resources 
Management.  U,S,  Customs  Service. 
1300  Pennsylvania  Avenue,  NW..  Room 
2.4-A.  Washington.  DC-20229. 
Telephone  (202)  927-1250. 

Background:  There  are  two  PRB's  in 
the  U.S.  Customs  Service. 

Performance  Review  Board  1 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  and 
proposed  related  personnel  actions  for 
senior  executives  who  report  directly  to 
the  Deputy  Commissioner  or  the 
Commissioner  of  Customs.  The 
members  are: 

Donnie  A.  Carter.  Deputy  Assistant 
Director.  Recruitment  and  Hiring. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Department  of  the  Treasury. 

John  C.  Dooher.  Senior  Associate 
Director.  Washington  Office.  Federal 


Law  Enforcement  Training  Center. 
Department  of  the  Treasury 

Carla  F.  Kidwell.  Associate  Director 
for  Technology.  Bureau  of  Engraving 
and  Printing.  Department  of  the 
Treasury. 

Kenneth  R.  Papaj.  Deputy 
Commissioner,  Financial  Management 
Service.  Department  of  the  Treasury 

Carlton  D.  Spriggs.  Deputy  Director. 
U.S.  Secret  Service.  Department  of  the 
Treasury. 

Performance  Review  Board  2 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  and 
proposed  related  personnel  actions  Uit 
all  senior  executives  except  those  who 
report  directly  to  the  Deputy 
Commissioner  or  the  Commissioner  ot 
Customs.  The  members  are: 

Assistant  Commissioners: 
lavson  P.  Ahern.  Field  Operations 
.Marjorie  L.  Budd.  Training  and 

Development 
S.W.  Hall.  Information  and  Tec.hnnh/gv/ 

CIO. 
William  .■\,  Keefer.  Internal  .Affairs. 
Dennis  H.  Murphy.  Public  .affairs 
Nicole  R.  Nason.  Congressional  ,\ffairs. 
Susan  ).  Rabern.  Finance  (FO 
Donald  K.  Shruhan.  International 

Affairs. 
Michael  T.  Schmitz.  Regulations  aiui 

Rulings, 
Robert  M.  Smith,  Human  Resoun  es 

Managf'inent, 
Deborah  I.  Spero.  Strategic  Trade 
John  C].  X'arrone.  Invi'stigatmns. 

Udtrd    .Scj'lfinl!"^   1  i.  2l)()_ 
Robert  C.  Bonner. 
(~A)in  missioner  of  Customs. 
'I  R  Dim     ()2-2?):?81  Filed  i()-4-()2:  H-4t  am] 
BILLING  CODE  4820-02-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

[Docket  No.  NHTSA-2001-9663:  Notice  2) 

RIN2127-AI81 

Consumer  Information  Regulations; 
Federal  Motor  Vehicle  Safety 
Standards;  Rollover  Resistance 

AGENCY:  National  Highuav  Traffic 
Safety  Administration  (NHTSA).  DOT 
ACTION:  Nofit  e  of  proposed  rulemaking. 

SUMMARY:  The  Transportation  Recall 
Enhancement.  Accountability,  and 
Documentation  Act  of  2000  requires 
NHTSA  to  develop  a  dynamic  test  on 
rollovers  bv  motor  vehicles  for  the 
purposes  of  a  consumer  information 
program,  to  carry  out  a  program  of 
conducting  such  tests,  and.  as  these 
tests  are  being  developed,  to  conduct  a 
rulemaking  to  determine  how  best  to 
disseminate  test  results  to  the  public.  In 
response,  this  document  discusses  the 
results  of  NHTSA's  evaluation  of 
numerous  driving  maneuver  tests  for  the 
dynamic  rollover  consumer  information 
program  that  Congress  mandated  for  the 
American  public  beginning  in  the  2003 
model  vear  This  document  also 
proposes  several  alternative  methods  for 
using  the  dynamic  rollover  test  results 
in  the  agency's  consumer  information 
for  vehicle  rollover  resistance 
DATES:  (Comment  Date  Clomments  must 
be  received  by  November  21.  2002 
ADDRESSES:  .Ml  comments  should  refer 
to  Docket  No  NHTSA-2001-9663; 
Notice  2  and  be  submitted  to:  Docket 
Management.  Room  PL-401.  400 
Seventh  Street.  SW  .  Washington.  DC. 
20590.  Docket  hours  are  10  am  to  S 
p.m  Monday  through  Friday.  For  public 
comments  and  other  information  related 
to  previous  notices  on  this  subject, 
please  refer  to  DOT  Docket  Nos. 
NHTSA-2000-6859  and  8298  also 
available  on  the  Web  at  http://dms.gov/ 
search,  and  NHTSA  Docket  No.  91-68; 
Notice  3,  NHTSA  Docket,  Room  5111. 
400  Seventh  Street.  SW..  Washington. 
DC  20590  The  NHTSA  Docket  hours  are 
from  9:30  am  to  4  p  m  Monday 
through  Fndav 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  questions  vou  mav  conta(  t 
Patrick  Boyd.  NPS-23.  Office  of  Safetv 
Performance  Standards.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW  .  Washington. 
DC  20590  and  Dr  Rilev  Garrott.  NRD- 
22.  NHTSA  Vehicle  Research  and  Test 
Center.  P.O  Bo.x  37.  East  Liberty.  OH 


4.<319  Mr.  Boyd  can  be  reached  by 
phone  at  (202)  366-6346  or  by  facsimile 
at  (202)  493-2739.  Dr,  Garrott  can  be 
reached  bv  phone  at  (937)  666-4511  or 
bv  facsimile  at  (937)  666-3590. 
SUPPLEMENTARY  INFORMATION: 

I   Executive  Summary 

II.  Safety  Problem 

III.  Background 

IV  Comments  to  the  Previous  Notice 

\    National  Aiademy  of  Sciences  Rollover 

Rating  Study 
V'i,  Choit  e  of  Maneuvers  for  Dynamic 

Rollover  Resislanre  Tests 
Vll.  Proposed  Rollover  Resistance  Rating 

.■\lternatives 
VIII  Intent  to  Evaluate  Centrifuge  Test 
l.X  Handling  I'esls 
.\   .\ssessnient  of  Costs  and  Benefits 
.\1  Rulemaking  Analyses  and  Notices 
.\11  Submission  of  Comments 
.■\p()endix  1.  Summarv  of  Evaluation  Test 

Results 

I.  Executive  Summary 

Section  12  of  the  "Transportation 
Recall.  Enhancement.  Accountability 
and  Documentation  (TREAD)  Act  of 
November  2000"  directs  the  Secretary-  to 
"develop  a  dynamic  test  on  rollovers  by 
motor  vehicles  for  a  consumer 
information  program;  and  carry'  out  a 
program  conducting  such  tests.  As  the 
Secretary  develops  a  [ rollover]  test,  the 
Secretary  shall  conduct  a  rulemaking  to 
determine  how  best  to  disseminate  test 
results  to  the  public."  The  rulemaking 
must  be  carried  out  by  November  1. 
2002. 

On  luly  3.  2001.  NHTSA  published  a 
Request  for  tiomments  notice  (66  FR 
35179)  discussing  a  variety  of  dynamic 
rollover  tests  that  we  had  chosen  to 
evaluate  in  our  research  program  and 
what  we  believed  were  their  potential 
advantages  and  disadvantages  It  also 
discussed  other  possible  approaches  we 
considered  hut  decided  not  to  pursue. 
The  driving  maneuver  tests  to  be 
evaluated  fit  into  two  broad  categories; 
closed-loop  maneuvers  in  which  all  test 
vehicles  attempt  to  follow  the  same 
path,  and  open-loop  maneuvers  in 
which  all  test  vehicles  are  given 
equivalent  steering  inputs.  Other 
potential  tests  using  a  centrifuge  or 
computational  simulation  were 
discussed  but  not  included  in  our  test 
plan.  This  notice  discusses  the 
comments  we  ret:eived  and  the  results 
of  our  test  program  to  date. 

The  TREAD  Act  calls  for  a  rulemaking 
to  determine  how  best  to  disseminate 
rollover  test  results  to  the  public,  and 
this  Notice  of  Proposed  Rulemaking 
proposes  alternatives  for  using  the 
dynamic  tests  results  in  consumer 
information  on  the  rollover  resistance  of 
new  vehicles  The  resulting  rollover 
resistance  ratings  will  be  part  of 


NHTSA's  New  Car  Assessment  Program 
(NCAP).  The  tests  will  be  carried  out 
and  reported  to  the  public  by  NHTSA. 
This  program  places  no  regulatorv' 
requirements  on  vehicle  manufacturers. 
Past  NCAP  ratings  have  been  developed 
using  a  procedure  of  public  notice  and 
comment,  but  there  was  no  legal 
requirement  to  do  so  since  no  regulatory' 
requirements  were  imposed  on  any 
party  except  NHTSA.  Because  the 
dissemination  of  information  will  pose 
no  regulatory  burden  on  manufacturers, 
we  provided  a  brief  statement  on  the 
potential  benefits  of  this  program  and 
no  regulatorv  evaluation. 

While  the  TREAD  Act  calls  for  a 
rulemaking  to  determine  how  best  to 
disseminate  the  rollover  test  results,  the 
development  of  the  dynamic  rollover 
test  is  simply  the  responsibility  of  the 
Secretary'.  Based  on  NHTSA's  recent 
research  to  evaluate  rollover  test 
maneuvers,  the  National  Academy  of 
Sciences'  study  of  rollover  ratings, 
comments  to  the  July  3.  2000  notice, 
e.xtensive  consultations  with  experts 
from  the  vehicle  industry,  consumer 
groups  and  academia.  and  NHTSA's 
previous  research  in  1997-8,  the  agency 
has  chosen  the  I-turn  and  the  Fishhook 
Maneuver  as  dynamic  rollover  tests. 
They  are  the  limit  maneuver  tests  that 
NHTSA  found  to  have  the  highest  levels 
of  objectivity,  repeatability  and 
discriminatory  capability.  Vehicles  will 
be  tested  in  two  load  conditions  using 
the  [turn  at  up  to  60  mph  and  the 
Fishhook  maneuver  at  up  to  50  mph. 
Both  maneuvers  will  be  conducted  with 
an  automated  steering  controller,  and 
the  reverse  steer  of  the  Fishhook 
Maneuver  will  be  timed  to  coincide 
with  the  maximum  roll  angle  to  create 
an  objective  "worst  case  "  for  all 
vehicles  regardless  of  differences  in 
resonant  roll  frequency.  The  light  load 
condition  will  be  the  weight  of  the  test 
driver  and  instruments,  approximating  a 
vehicle  with  a  driver  and  one  front  seat 
passenger.  The  heavy  load  condition 
will  add  additional  175  lb  manikitis  in 
all  rear  seat  positions. 

The  National  Academy  of  Sciences 
recommended  that  dynamic  maneuver 
tests  be  used  to  supplement  rather  tlian 
replace  Static  Stability  Factor  (the  basis 
of  our  present  rollover  resistance 
ratings)  in  consumer  information  on 
rollover  resistance.  This  notice  proposes 
two  alternatives  for  consumer 
information  ratings  on  vehicle  rollover 
resistance  that  include  both  dynamic 
maneuver  test  results  and  Static 
Stability  Factor.  The  first  alternative  is 
to  include  the  dynamic  test  results  as 
vehicle  variables  along  with  SSF  in  a 
statistical  model  of  rollover  risk.  This  is 
conceptually  similar  to  the  present 
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ratings  in  which  a  statistical  model  is 
used  to  distinguish  between  the  effects 
of  vehicle  variables  and  demographic 
and  road  use  variables  recorded  for  state 
crash  data  on  a  large  number  of  single 
vehicle  crashes.  The  National  Academy 
of  Sciences  demonstrated  the  tight 
confidence  limits  that  can  be  achieved 
using  a  logistic  regression  model  for  this 
purpose.  Such  a  model  would  be  used 
to  predict  the  rollover  rate  in  single 
vehicle  crashes  for  a  vehicle  considering 
both  its  dynamic  maneuver  test 
performance  and  its  Static  Stability 
Factor  for  an  average  driver  population 
(as  a  common  basis  of  comparison). 

Under  the  first  alternative,  the  "star 
rating"  of  a  vehicle  would  be  based  on 
the  rollover  rate  in  single  vehicle 
crashes  predicted  for  it  by  a  statistical 
model.  The  format  would  be  the  same 
as  for  the  present  rollover  ratings  (for 
example,  one  star  for  a  predicted 
rollover  rate  in  single  vehicle  crashes 
greater  than  40  percent  and  five  stars  for 
a  predicted  rollover  rate  less  than  10 
percent).  The  present  rollover  ratings 
are  based  on  a  linear  regression  model 
using  state  crash  reports  of  241,000 
single  vehicle  crashes  of  100  make/ 
model  vehicles.  We  are  proposing  to 
replace  the  current  rollover  risk  model 
with  one  that  uses  the  performance  of 
the  vehicle  in  dynamic  maneuver  tests 
as  well  as  its  SSF  to  predict  rollover 
risk.  The  performance  of  a  vehicle  in 
dynamic  maneuver  tests  is  simply 
whether  it  tipped-up  or  not  in  each  of 
the  four  maneuver/load  combinations. 
The  lowest  entry  speed  of  maneuvers 
that  caused  tip-up  will  also  be  used  if 
it  improves  the  predictive  fit  of  the 
model.  In  order  to  compute  a  logistic 
model  of  rollover  risk,  it  is  necessary  to 
have  large  number  of  state  crash  reports 
of  single  vehicle  crashes  to  establish 
rollover  rates  of  vehicles  for  which  the 
dynamic  maneuver  test  performance 
and  SSF  are  known.  The  agency  is 
performing  dynamic  maneuver  tests  on 
about  25  of  the  100  make/model 
vehicles  for  which  we  have  SSF 
measurements  and  substantial  state 
crash  data.  We  believe  this  approach 
will  ensure  that  the  assigned  NCAP 
ratings  for  rollover  resistance  correlate 
to  the  maximum  extent  possible  with 
real-world  performance.  However,  since 
the  agency  has  not  finished  testing  these 
25  vehicles,  we  caimot  yet  say  what  the 
actual  coefficients  of  the  model  relating 
dynamic  maneuver  test  performance 
and  SSF  to  predicted  rollover  rate  will 
be.  We  are  asking  for  comments  on  the 
validity  of  this  concept  only  in  this 
notice. 

The  second  alternative  is  to  have 
separate  ratings  for  Static  Stability 
Factor  and  for  dynamic  maneuver  test 


performance.  Dynamic  maneuver  tests 
directly  represent  on-road  untripped 
rollovers.  'The  dynamic  maneuver  test 
performance  would  be  used  to  rate 
resistance  to  untripped  rollovers  in  a 
qualitative  scale,  such  as  A  for  no  tip- 
ups,  B  for  tip-up  in  one  maneuver.  C  for 
tip-ups  in  two  maneuvers,  etc.  Here 
again  the  results  of  ongoing  dynamic 
testing  of  vehicles  with  established 
rollover  rates  would  guide  the 
establishment  of  a  qualitative  scale.  A 
statistical  risk  model  is  not  possible  for 
untripped  rollover  crashes,  because  they 
appear  to  be  relatively  rare  events  and 
they  cannot  be  reliably  identified  in 
state  crash  reports.  The  current  Static 
Stability  Factor  based  system  would  be 
used  to  rate  resistance  to  tripped 
rollovers.  Again  we  are  asking  for 
coimnents  on  the  usefulness  and 
validity  of  this  concept  in  this  notice. 
Until  our  testing  of  the  25  vehicles  is 
finished,  we  will  not  know  what 
particular  NCAP  rating  will  be  assigned 
to  a  make/model  under  either  of  these 
two  alternatives. 

n.  Safety  Problem 

Rollover  crashes  are  complex  events 
that  reflect  the  interaction  of  driver, 
road,  vehicle,  and  environmental 
factors.  We  can  describe  the  relationship 
between  these  factors  and  the  risk  of 
rollover  using  information  from  the 
agency's  crash  data  programs.  We  limit 
our  discussion  here  to  light  vehicles, 
which  consist  of  (1)  passenger  cars  and 
(2)  multipurpose  passenger  vehicles  and 
trucks  under  4.536  kilograms  (10,000 
pounds)  gross  vehicle  weight  rating.' 

According  to  the  2000  Fatality 
Analysis  Reporting  System  (EARS). 
9,882  people  were  killed  as  occupants 
in  light  vehicle  rollover  crashes,  which 
represents  31  percent  of  the  occupants 
killed  that  year  in  crashes.  Of  those, 
8.146  were  killed  in  single-vehicle 
rollover  crashes.  Seventy-eight  percent 
of  the  people  who  died  in  single-vehicle 
rollover  crashes  were  not  using  a  seat 
belt,  and  65  percent  were  partially  or 
completely  ejected  from  the  vehicle 
(including  53  percent  who  were 
completely  ejected).  FARS  shows  that 
53  percent  of  light  vehicle  occupant 
fatalities  in  single-vehicle  crashes 
involved  a  rollover  event. 

Using  data  from  the  1996-2000 
National  Automotive  Sampling  System 
(NASS)  Crashworthiness  Data  System 
(CDS),  we  estimate  that  274.000  light 
vehicles  were  towed  ft'om  a  polire- 


'  For  brevitv.  we  use  the  term  "light  trucks'  in 
thi.s  document  to  refer  to  vans,  minivans.  .sport 
utility  vehicles  (SUV's),  and  pickup  trucks  under 
4.536  kilograms  (10.000  pounds)  gross  vehicle 
weight  rating.  NHT.SA  has  also  used  the  term 
".'VLTVs"  to  refer  to  the  same  vehicles. 


reported  rollover  crash  each  year  (on 
average),  and  that  31,000  occupants  of 
these  vehicles  were  seriously  injured 
(defined  as  an  Abbreviated  Injury  Scale 
(AIS)  rating  of  at  least  AIS  3).-  Of  these 
274.000  light  vehicle  rollover  crashes. 
221 .000  were  single-vehicle  crashes. 
(The  present  rollover  resistance  ratings 
estimate  the  risk  of  rollover  if  a  vehicle 
is  involved  in  a  single-vehicle  crash.) 
Sixty-two  percent  of  those  people  who 
suffered  a  serious  injury  in  single- 
vehicle  towaway  rollover  crashes  were 
not  using  a  seat  belt,  and  48  percent 
were  partially  or  completely  ejected 
(including  41  percent  who  were 
completely  ejected).  Estimates  from 
NASS  CDS  indicate  that  81  percent  of 
towaway  rollovers  were  single-vehicle 
crashes," and  that  84  percent  (186.000)  of 
the  single-vehicle  rollover  crashes 
occurred  after  the  vehicle  left  the 
roadway.  An  audit  of  1992-96  NASS 
CDS  data  showed  that  about  95  percent 
of  rollovers  in  single-vehicle  crashes 
were  tripped  by  mechanisms  such  as 
curbs,  soft  soil,  pot  holes,  guard  rails, 
and  wheel  rims  digging  into  the 
pavement,  rather  than  by  tire/road 
interface  friction  as  in  the  case  of 
untripped  rollover  events. 

According  to  the  1996-2000  NASS 
General  Estimates  System  (GES)  data. 
61.000  occupants  annually  received 
injuries  rated  as  K  or  A  on  the  police 
KABCO  injury-  scale  in  rollover  crashes. 
(The  police  KABCO  scale  calls  A 
injuries  "incapacitating,  "  but  their 
actual  severity  depends  on  local 
reporting  practice.  An  "incapacitating" 
injury'  may  mean  that  the  injury'  was 
visible  to  the  reporting  officer  or  that  the 
officer  called  for  medical  assistance.  A 
K  injury  is  fatal.)  The  data  indicate  that 
212,000  single-vehicle  rollover  crashes 
resulted  in  50,000  K  or  A  injuries.  Fifty- 
one  percent  of  those  with  K  or  A  injury 
in  single-vehicle  rollover  crashes  were 
not  using  a  seat  belt,  and  23  percent 
were  partially  or  completely  ejected 
from  the  vehicle  (including  20  percent 
who  were  completely  ejected).  Estimates 
from  NASS  GES  indicate  that  1 3  percent 
of  light  vehicles  in  police-reported 
single-vehicle  crashes  rolled  over.  The 
estimated  risk  of  rollover  differs  by  light 
vehicle  type:  10  percent  of  cars  and  10 
percent  of  vans  in  police-reported 
single-vehicle  crashes  rolled  over, 
compared  to  18  percent  of  pickup  trucks 
and  27  percent  of  SUVs.  The  percent  of 
all  police  reported  crashes  for  each 
vehicle  type  that  resulted  in  rollover 
was  1.7  percent  for  cars.  2.0  percent  for 
vans.  3.7  percent  for  pickup  trucks  and 
5.4  percent  for  SUVs  as  estimated  by 
NASS  GES. 


-  A  broken  hip  is  an  example  of  an  .MS  i  iniun.'. 
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III.  Background 

Section  \2  of  thv    Transportation 
Recall.  Enhancement.  Accountability 
and  Documentation  (TREAD)  Act  of 
November  2000"  directs  the  Secretary  to 
"develop  a  dynamic  test  on  rollovers  by 
motor  vehicles  for  a  consumer 
information  program:  and  carry  out  a 
program  conducting  such  tests.  As  the 
Secretary  develops  a  [rollover]  test,  the 
Secretary  shall  conduct  a  rulemaking  to 
determine  how  best  to  disseminate  test 
results  to  the  public."  The  rulemaking 
must  be  carried  out  by  November  1 . 
2002 

On  [uly  3.  2001.  NHTSA  published  a 
Request  for  Comments  notice  (66  FR 
35179)  discussing  a  variety  of  dynamic 
rollover  tests  that  we  had  chosen  to 
evaluate  in  our  research  program  and 
what  we  believed  were  their  potential 
advantages  and  disadvantages.  It  also 
discussed  other  possible  approaches  we 
considered  but  decided  not  to  pursue. 
The  driving  maneuver  tests  to  be 
evaluated  fit  into  two  broad  categories: 
closed-loop  maneuvers  in  which  all  test 
vehicles  attempt  to  follow  the  same 
path:  and  open-loop  maneuvers  in 
which  all  test  vehicles  are  given 
equivalent  steering  inputs.  Other 
potential  tests  using  a  centrifuge  or 
computational  simulation  were 
discussed  but  not  included  in  our  test 
plan.  This  notice  discusses  the 
comments  we  received  and  the  results 
of  our  test  program  to  date. 

The  TRE.AD  Act  calls  for  a  rulemaking 
to  determine  how  best  to  disseminate 
rollover  test  results  to  the  public,  and 
this  Notice  of  Proposed  Rulemaking 
proposes  several  alternatives  for  using 
the  dvnamic  tests  results  in  consumer 
information  on  the  rollover  resistance  of 
new  vehicles  The  resulting  rollover 
resistance  ratings  will  be  part  of 
NHTSA  s  New  Car  Assessment  Program 
(NCAP).  The  tests  will  be  carried  out 
and  reported  to  the  public  by  NHTSA 
This  program  places  no  regulatory 
requirements  on  vehicle  manufacturers. 
Past  NCAP  ratings  have  been  developed 
using  a  procedure  of  public  notice  and 
comment,  but  there  was  no  legal 
requirement  to  do  so  since  no 
requirements  were  imposed  on  any 
party  except  NHTSA 

NHTSA's  NCAP  program  has  been 
publishing  comparative  consumer 
information  on  frontal  crashworthiness 
of  new  vehicles  since  1979,  on  side 
crashworthiness  since  1997,  and  on 
rollover  resistance  since  January  2001 
The  present  rollover  resistance  ratings 
are  based  on  the  Static  Stability  Factor 
(SSF)  which  is  the  ratio  of  one  half  the 
track  width  to  the  center  of  gravity  (e.g.) 
height,  (see  bttp //www. nhtsa.dot.gov/ 


hot/rollover/  for  ratings  and  explanatory 
information) 

SSF  was  chosen  over  vehicle 
maneuver  tests  in  the  present  ratings 
system  because  it  represents  the  First 
order  factors  that  determine  vehicle 
rollover  resistance  in  the  95  percent  of 
rollovers  that  are  tripped  by  impacts 
with  curbs,  soft  soil,  pot  holes,  guard 
rails,  etc.  or  by  wheel  rims  digging  into 
the  pavement.  In  contrast,  untripped 
rollovers  are  those  in  which  tire/road 
interface  friction  is  the  only  external 
force  acting  on  a  vehicle  that  rolls  over. 
Driving  maneuver  tests  directly 
represent  on-road  untripped  rollover 
crashes  which  are  about  5  percent  of  the 
total,  and  test  performance  can  be 
improved  by  vehicle  changes  that  may 
not  improve  resistance  to  tripped 
rollovers.  Other  reasons  for  selecting  the 
SSF  measure  are:  driving  maneuver  test 
results  are  greatly  influenced  by  SSF; 
the  SSF  is  highly  correlated  with  actual 
crash  statistics:  it  can  be  measured 
accurately  and  inexpensively  and 
explained  to  consumers:  and  changes  in 
vehicle  design  to  improve  SSF  are 
unlikely  to  degrade  other  safety 
attributes. 

Vehicle  manufacturers  generally 
oppose  the  present  rollover  resistance 
ratings  because  they  believe  that  SSF  is 
too  simple  since  it  does  not  include  the 
effects  of  suspension  deflections,  tire 
traction  and  electronic  stability  control 
(ESC)  and  because  they  believe  that  the 
influence  of  vehicle  factors  on  rollover 
risk  is  too  slight  to  warrant  consumer 
information  ratings  for  rollover 
resistance  In  the  conference  report 
dated  October  23,  2000  of  the  FY2001 
DOT  Appropriation  Act.  Congress 
permitted  NHTSA  to  move  forward  with 
the  rollover  rating  proposal  and  directed 
the  agency  to  fund  a  National  Academy 
of  Sciences  study  on  vehicle  rollover 
ratings  The  study  topics  are  "whether 
the  static  stability  factor  is  a 
scientifically  valid  measurement  that 
presents  practical,  useful  information  to 
the  public  including  a  comparison  of 
the  static  stability  factor  test  versus  a 
test  with  rollover  metrics  based  on 
dvnamic  driving  conditions  that  may 
induce  rollover  events."  The  National 
Academy's  report  was  completed  and 
made  available  in  pre-publication  form 
on  February  21.  2002.  Section  IV 
discusses  the  findings  and 
recommendations  of  the  study. 

rV'.  Comments  to  the  Previous  Notice 

In  its  July  3.  2001  Request  for 
Comments  notice  (66  FR  35179), 
NHTSA  solicited  conmient  on  the 
development  of  a  dynamic  test  for 
vehicle  rollover  resistance  and 
identified  a  number  of  tests  it  planned 


to  evaluate.  The  notice  posed  the 
following  five  sets  of  questions  for 
comments.  Most  commenters  either 
supported  one  of  the  tests  being 
evaluated,  suggested  another  test,  or 
described  elements  the  commenter 
believed  to  be  important  for  any  test 
chosen  for  rollover  resistance.  In  this 
way.  most  commenters  responded  to  the 
substance  of  question  1.  While  only  a 
few  commenters  responded  specifically 
to  the  other  questions,  parts  of  the 
general  comments  of  other  commenters 
are  discussed  in  the  context  of  the 
questions. 

Question  1 .  NHTSA  has  decided  to 
devote  its  available  time  and  resources 
under  the  TREAD  Act  to  develop  a 
dvnamic  test  for  rollover  based  on 
driving  maneuver  tests.  Is  this  the  best 
approach  to  satisfy  the  intent  of 
Congress  in  the  time  allotted?  Are  there 
additional  maneuvers  that  NHTSA 
should  be  evaluating?  Which  maneuver 
or  combination  of  maneuvers  do  you 
believe  is  the  best  for  rollover  rating? 
Are  these  other  approaches  well  enough 
developed  and  validated  that  they  could 
be  implemented  18  months  from  now? 

Comments:  In  answer  to  this  question 
many  commenters  either  voiced  a 
preference  for  one  of  the  maneuvers  in 
the  test  plan  NHTSA  announced  in  its 
lulv  RFC  Notice  or  made  specific 
suggestions  for  other  tests.  Daimler- 
Chrysler  (D-C),  Continental-Teves, 
BMW.  Mitsubishi  and  Volkswagen  (VW) 
supported  the  use  of  the  ISO  3388  Part 
2  double  lane  change  test  (developed  by 
VT)A.  the  German  vehicle 
manufacturers'  association)  as  the 
dynamic  rollover  test.  VW  suggested 
that  the  ratings  should  include  three 
components:  (a)  SSF  for  general  overall 
rating  of  static  stability,  (b)  the  ISO  3388 
Part  2  test  with  minimum  entry  of  60 
kph  without  2  wheel  lift,  and  (c)  a 
dynamic  handling  test  that  gives  credit 
to  ESC. 

Several  commenters  supported  the 
variations  of  the  fishhook  test.  Toyota 
suggested  a  fishhook  test  with  fixed 
timing  using  the  LAR  (lateral 
acceleration  at  rollover  [tip-up]) 
criterion  as  test  for  untripped  rollover. 
Toyota's  recommendation  also 
suggested  using  the  ISO  3388  PART  2 
test  as  a  stability/controllability  test, 
with  entry  speed  and  peak  to  peak  yaw 
rate  as  the  measured  criteria.  'Toyota 
also  offered  a  hypothetical  star  rating 
breakdown  for  LAR  as  a  rollover  rating 
and  a  star  rating  chart  relating  entry 
speed  and  peak  to  peak  yaw  rate  in  the 
ISO  3388  PART  2  test  as  a  separate 
controllability  rating.  TRW  stated  that 
rollover  test  maneuvers  should  excite 
worst  case  roll  dynamics,  but  that  some 
conditions  on  the  vehicle  path  should 
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be  observed  to  keep  handling  tradeoffs 
in  check.  It  expressed  the  opinion  that 
a  fishhook  test  with  steering  based  on 
roll  rate  best  approached  the  stated  goal 
but  that  future  developments  in 
simulation  could  also  be  useful  for 
rollover  resistance  ratings.  Honda 
recommended  a  fishhook  maneuver 
with  a  protocol  for  optimizing  to  the 
worst  case  timing  for  each  vehicle  as  a 
test  for  untripped  rollover  resistance 
combined  with  the  basic  quasi-static 
centrifuge  test  to  measure  tripped 
rollover  resistance.  Nissan  had 
previously  suggested  a  fishhook  test  and 
its  own  optimization  protocol,  but  in  its 
comment  to  this  notice,  Nissan  changed 
its  position  stating  that  the  fishhook 
may  be  too  severe  for  consumer 
information  and  that  it  has  no  data 
correlating  it  to  real  world  accidents.  It 
suggested  that  NHTSA  should  test  for 
handling  properties  instead  of  rollover 
resistance. 

NHTSA's  July  RFC  Notice  announced 
a  research  plan  that  excluded  the 
centrifuge  test  on  the  basis  that  it  was 
not  deemed  sufficiently  "dynamic"  for 
the  requirements  of  the  TREAD  Act  and 
for  concern  that  a  vehicle  optimized  for 
the  centrifuge  test  may  have  more 
oversteer  than  the  manufactiirer  would 
otherwise  choose.  Nevertheless,  a 
number  of  commenters  were  in  support 
of  rollover  resistance  tests  that  included 
centrifuge  testing.  Ervin  and  Winkler  of 
UMTRI  suggested  a  number  of  possible 
test  modes  using  a  centrifuge  including 
a  basic  quasi-static  mode  which  adds 
suspension  roll  and  shear  effects  to  SSF, 
tether  release  modes  which  add  roll 
inertial  forces  somewhat  analogous  to  J- 
tum  and  fishhook  maneuvers,  and  a 
curb  trip  mode  with  a  sliding  table. 
They  also  suggested  that  a  driving 
maneuver  handling  test  for  yaw  stability 
be  performed  in  addition  to  the 
centrifuge  test.  As  noted  above,  a  quasi- 
static  centrifuge  test  for  tripped  rollover 
was  part  of  Honda's  recommendation. 
CU  also  suggested  a  centrifuge  {or  SSF 
as  an  alternative)  as  part  of 
recommended  suite  of  tests  also 
including  a  dynamic  maneuver  test  with 
steering  reversal  (like  the  fishhook)  and 
handling  tests  for  maximum  lateral 
acceleration  and  yaw  stability. 
Advocates  commented  that  driving 
maneuver  tests  by  themselves  are  not 
sufficient  for  rollover  resistance  tests 
because  they  only  define  untripped 
rollover  resistance,  and  Advocates 
recommend  that  UMTRI's  centrifuge 
tests  should  be  investigated  because 
they  can  be  applied  to  both  tripped  and 
untripped  rollover  resistance. 

GM  recommended  that  the  centrifuge 
test  be  substituted  for  Side  Pull  Ratio  or 
SSF  in  the  Stability  Margin  concept  it 


had  recommended  to  NHTSA  in 
comments  to  previous  notices  on 
rollover  resistance  ratings.  It  also 
supplied  information  addressing 
NHTSA's  concern  that  the  centrifuge 
test  could  reward  undesirable  changes 
in  suspension  roll  stiffness  distribution. 
The  issue  first  arose  in  comments  from 
Ford  on  a  1994  NHTSA  proposal  for 
rollover  consumer  information  based  on 
Tilt  Table  Ratio.  Ford  stated  that  a 
vehicle's  score  in  a  tilt  table  test  is 
greatest  if  both  the  front  and  rear  tires 
lift  simultaneously  when  the  table  is 
inclined  at  the  minimum  angle  for  two 
wheel  lift,  and  that  the  manufacturer 
could  achieve  the  optimum  score  by 
stiffening  the  rear  suspension  relative  to 
the  front.  If  the  manufacturer  did  so.  the 
result  would  be  a  vehicle  with  less 
understeer  as  the  trade-off  for  a  better 
Tilt  Table  Ratio.  The  same  optimization 
principal  would  apply  to  centrifuge 
tests.  GM's  comment  included  cur\'es 
showing  the  point  of  optimization  of 
Side  Pull  Ratio  (theoretically  the  same 
as  the  centrifuge  measurement)  and  its 
sensitivity  to  the  proportion  of  total  roll 
stiffness  provided  by  the  front 
suspension  for  a  typical  SUV  and  a 
typical  car.  GM  compared  the  curves  to 
the  suspension  characteristics  of  these 
production  vehicles  and  found  that  (a) 
the  suspension  roll  stiffnesses  of  the 
production  vehicles  were  close  to  the 
optimized  condition  as  designed  with  a 
very  small  sensitivity  to  further 
suspension  changes  and  (b)  the 
suspension  changes  to  obtain  the 
negligible  improvement  in  rollover  test 
score  involved  a  relative  stiffening  at  the 
front  that  would  increase  rather  than 
decrease  the  understeer.  GM  concluded 
that  manufacturers  would  have  little  to 
gain  by  suspension  tuning  for  centrifuge 
test  scores  and  that  the  tuning  would  be 
at  least  as  likely  to  increase  understeer 
as  to  decrease  it.  We  believe  that  Ford's 
comment  was  correct  in  1994,  but 
NHTSA  has  recently  reviewed  data 
showing  a  trend  toward  less  understeer 
in  SUVs  of  more  recent  design.  GM's 
dismissal  of  the  issue  may  reflect  more 
accurately  the  design  of  today's  new 
vehicles. 

Toyota  and  GM  were  the  only 
commenters  to  suggest  how  the  results 
of  their  rollover  and  handling  tests 
could  be  expressed  in  ratings.  GM 
suggested  that  the  following  conditions 
be  used  to  define  "good  rollover 
resistance  for  light-duty  vehicles  ":  (a) 
quasi-static  centrifuge  test  tip-up 
threshold  of  at  least  0.9g;  (b)  maximum 
lateral  acceleration  in  a  circular  driving 
maneuver  of  at  least  0.6g;  cind  (c)  a 
stability  margin  (a-b)  at  least  0.2g  or 
1.5/wheelbase  [in  meters]  squared.  GM 


estimated  that  a  centrifuge  measurement 
of  0.9g  would  correspond  to  a  SSF  of 
1.06.  However,  we  would  estimate  that 
centrifuge  measurement  as 
corresponding  closer  to  a  SSF  of  1.00. 
based  on  comparisons  with  tilt  table 
tests  with  an  allowance  for  the  vertical 
load  error  inherent  with  the  tilt  table. 

Based  on  its  stability  margin  concept 
of  good  rollover  resistance.  GM 
suggested  the  following  "star  rating" 
system.  A  vehicle  passing  all  three 
conditions  for  good  rollover  resistance 
would  be  rated  with  two  stars.  Failing 
any  one  of  the  conditions  would  reduce 
its  rating  to  one  star.  Bonus  stars  above 
the  two  star  level  would  be  awarded  for 
a  centrifuge  test  measurement  l.Og  or 
better,  a  maximum  lateral  acceleration 
measurement  of  0.7g  or  better,  or  a 
stabilitv  margin  0.1  or  more  above  the 
minimum  (0.2g  or  1.5/wheelbase  [in 
meters]  squared).  A  vehicle  satisfying  all 
of  these  higher  conditions  would 
receive  a  five  star  rating.  GM  also 
suggested  that  NHTSA  consider  a 
symbol  other  than  a  star  for  rollover 
resistance  ratings  to  differentiate  them 
from  frontal  and  side  crashworthiness 
ratings.  As  previously  mentioned, 
Toyota  offered  a  hypothetical  star  rating 
breakdown  for  LAR  in  a  Fishhook  as  a 
rollover  rating. 

Previously,  Ford  had  suggested  a 
proprietary  test  method  (Path  Corrected 
Limit  Lane  Change  (PCLLC))  involving  a 
series  of  double  lane  change  maneuvers 
controlled  by  a  human  driver  and  a 
mathematical  technique  for  correcting 
the  measiu-ements  of  vehicle 
acceleration  and  wheel  force  to  those 
expected  if  the  vehicle  perfectly  adheres 
to  a  desired  common  path  for  vehicle 
comparisons.  NHTSA  agreed  to  evaluate 
this  method  but  keep  the  details  of  the 
analytical  technique  confidential. 
Appendix  I  of  this  notice  discusses  the 
results  of  PCLLC  testing  using  the  same 
vehicles  tested  in  other  maneuver  tests. 

In  its  comment  to  the  July  notice. 
Ford  announced  that  the  same  test 
measurements  could  be  made  using  a 
newly  developed  advanced  path 
following  steering  controller  to  replace 
the  human  driver  and  the  proprietary- 
mathematical  correction  technique. 
Ford  expected  both  implementations  of 
the  protocol  to  produce  the  same 
measurements.  But  it  changed  its 
recommendation  to  the  path  following 
steering  controller  because  the  face 
validitv  (realistic  appearance)  of  the  test 
would  be  enhanced  by  having  the 
advanced  steering  controller  actually 
drive  the  vehicles  through  nominally 
identical  paths  rather  than  rely  on 
corrections  to  the  unavoidably  variable 
paths  taken  by  skilled  human  test 
drivers.  Ford's  comment  was  made  after 
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NHTSA  had  run  the  PCLLC  maneuvers 
in  d  cooperative  effort  with  Ford  to 
evaluate  that  test  method.  However,  we 
believe  that  the  results  of  the  tt^sts  of  our 
vehicles  using  the  PCLLC  mathematical 
corrections  would  be  representative  of 
same  maneuver  tests  accomplished  with 
a  path  following  steering  controller. 

Ford's  path  following  steering 
controller  is  not  the  same  as  the 
automated  steering  controller  NHTSA 
used  to  obtain  repeatable  steering  inputs 
for  open-loop  maneuvers  Ford's 
steering  controller  is  designed  to  drive 
different  vehicles  in  the  same  repeatable 
path  although  the  steering  inputs  to 
guide  the  various  vehicles  along  the 
same  path  may  be  quite  different.  It  uses 
a  real-time  computer  simulation  of  the 
vehicle  steering  responses  and  a 
differential  GPS  position  signal  as 
feedback  signals  for  closed-loop  control 

Unlike  the  other  maneuver  tests  in 
^fHTSA's  evaluation.  Ford's  maneuvers 
are  not  intended  to  produce  wheel  lift 
or  loss  of  control  or  invoke  ESC 
operation.  Ford  suggests  four  lane 
change  maneuvers  (like  those  shown  in 
Figure  9)  varying  in  offset  and  length, 
each  producing  a  maximum  lateral 
acceleration  of  0.7g  at  a  single  test  speed 
of  45  mph,  but  varying  in  fundamental 
lateral  acceleration  frequency  from  0.29 
Hz  to  0.40  Hz  The  scoring  metric  is  the 
maximum  dynamic  weight  transfer 
measured  as  a  400  ms  moving  average 
It  refers  to  the  percent  reduction  in 
vertical  load  for  the  two  wheels  on  the 
side  of  the  vehicle  approaching  tip-up 
At  tip-up.  the  dynamic  weight  transfer 
is  100  percent,  but  dynamic  weight 
transfer  in  the  range  of  50  to  80  percent 
would  be  typical  in  the  Ford  maneuver 
A  lower  percent  weight  transfer  score 
indicates  a  vehicle  with  higher  rollover 
resistance  The  tests  are  performed  with 
the  vehicle  loaded  to  the  gross  vehicle 
weight  rating  and  the  rear  axle  load  at 
the  rear  axle  weight  rating. 

Intrinsic  advantages  of  this  test 
method  are  its  insensitivity  to  changes 
in  pavement  and  tire  friction  because 
the  tests  are  performed  at  lateral  force 
levels  below  the  friction  limit  and  its 
continuous  (as  opposed  to  binary,  tip-up 
or  no  tip-up)  performance  metric  with  a 
comparative  score  for  all  vehicles. 
Intrinsic  disadvantages  are  its 
compression  of  vehicle  differences  as  a 
result  of  tests  restricted  to  a  smaller 
range  of  lateral  acceleration,  the  need 
for  very  accurate  and  repeatable  vertical 
wheel  force  measurements  to 
discriminate  the  compressed  vehicle 
differences,  and  the  question  of  whether 
non-limit  dynamic  tests  can  predict  the 
comparative  dynamic  behavior  of 
vehicles  in  limit  maneuvers.  Ford 
believes  that  non-limit  results  can  be 


projected  up  to  the  limit,  but  it  is 
certainly  possible  that  anomalies  in 
suspension  behavior  may  occur  only  at 
the  limit. 

Suzuki  commented  that  driving 
maneuver  tests  should  not  be  used  as 
NHTSAs  dynamic  rollover  test  because 
they  measure  only  resistance  to 
untripped  rollover,  are  unrealistic 
driving  maneuvers  and  have  many 
practical  problems.  Suzuki  argued  that  a 
dynamic  tripped  rollover  test  should  be 
used  instead.  In  November  2001.  Suzuki 
and  its  contractor  Exponent  made  a 
suggestion  how  a  "dynamic  tripped 
rollover  test  "  could  be  conducted.  The 
test  would  use  a  braked  sled  with  the 
vehicle  placed  transversely  on  the  sled 
adjacent  to  tripping  curb.  From  a 
constant  speed  of  25  mph,  the  sled 
would  be  braked  at  a  relatively  constant 
deceleration  which  produces  a  steady 
lateral  acceleration  on  the  test  vehicle. 
Repeated  runs  of  the  sled  at 
incrementally  higher  levels  of 
deceleration  would  be  made  until  the 
vehicle  lifts  and  rolls  at  least  20  degrees 
to  a  position  restrained  by  safety  straps. 
Such  a  test  imposes  a  step  increase  of 
lateral  acceleration  on  the  vehicle  and 
measures  the  result  of  weight  transfer 
due  to  the  static  rigid  body  (SSF) 
properties  of  the  vehicle,  to  the  e.g. 
movement  due  to  quasi-static  body  roll, 
and  to  the  dynamic  effects  of  roll  inertia 
and  suspension  damping.  This  test  is 
very  similar  to  the  "straight  tethered" 
centrifuge  test  suggested  by  UMTRI  in 
which  the  steady  lateral  acceleration 
imposed  on  the  vehicle  by  the 
centrifuge  is  resisted  by  a  tether  until 
the  tether  is  released  and  the  vehicle 
experiences  a  step  increase  of  lateral 
acceleration.  Both  are  also  analogous  to 
a  I-tum  test  with  an  extremely  high 
level  of  tire  adhesion. 

Question  2:  How  should  NHTSA 
address  the  problem  of  long  term  and 
short  term  variations  in  pavement 
friction  in  conducting  comparative 
driving  maneuver  tests  of  vehicle 
rollover  resistance  for  a  continuing 
program  of  consumer  information? 

Comments:  Toyota.  D-C,  and  Ford 
addressed  the  question  explicitly. 
Toyota  had  suggested  a  fishhook 
maneuver  using  the  scoring  metric  LAR 
(lateral  acceleration  at  roll).  It  believes 
that  LAR  is  not  very  sensitive  to  changes 
in  pavement  friction,  but  if  the 
pavement  friction  is  too  low  it  will 
become  impossible  for  the  vehicle  to 
achieve  sufficient  lateral  acceleration  in 
the  maneuver  to  reach  LAR.  Toyota  also 
suggested  a  double  lane  change 
handling  maneuver  in  which  entry 
speed  and  peak  to  peak  yaw  rate  were 
scoring  metrics  that  it  considers 
sensitive  to  pavement  friction.  It 


suggests  strict  limits  on  the  course 
parameters  to  qualify  the  handling  tests 
as  valid,  giving  as  an  example  the 
surface  temperature  limits  (35C  ±  IOC) 
used  by  the  Japanese  government  NCAP 
protocol  for  braking  tests. 

D-C  suggested  that  a  standard 
pavement  friction  monitoring  trailer 
using  a  standard  ASTM  tire  be  used  to 
define  the  nominal  surface  friction  of  a 
test  track,  and  that  at  least  five  braking 
tests  be  conducted  using  the  same  anti- 
lock  equipped  vehicle  with  standard 
tires  to  qualify  the  surface  before  a  test 
session.  Limits  for  braking  test 
measurements,  temperature  and  wind 
velocity  would  be  established  to  qualify 
the  surface.  VW  made  a  similar 
recommendation  of  defined  limits  on 
temperature,  humidity,  wind  speed  and 
surface  friction  (presumably  using  a 
pavement  friction  monitoring  trailer 
with  a  standard  ASTM  tire). 

Ford  explained  that  its  test  protocol 
for  the  double  lane  change  maneuvers 
performed  either  by  a  path-following 
robot  or  by  mathematical  path- 
correction  of  driver-controlled  tests  calls 
for  comparing  the  side  to  side  load 
transfer  at  a  standard  0.7g  lateral 
acceleration.  Since  almost  all  vehicles 
can  achieve  this  level  of  lateral 
acceleration  on  ordinary  dry  pavement 
despite  expected  fluctuations  in  surface 
friction,  the  test  method  is  not  sensitive 
to  ordinary  pavement  friction 
fluctuations. 

Likewise,  fluctuations  in  pavement 
friction  are  not  an  issue  for  the 
centrifuge  test  suggested  by  UMTRI  and 
the  sled  test  suggested  by  Exponenty 
Suzuki  because  both  tests  use  a  curb- 
like structure  rather  than  pavement 
friction  to  initiate  an  overturning 
moment. 

Question  3:  Some  ESC  systems 
presently  have  two  functions.  One  is 
yaw  stability  which  uses  one  or  more 
brakes  to  keep  the  vehicle  headed  in  the 
right  direction  in  a  limit  maneuver,  and 
the  other  is  simple  brake  intervention  in 
excess  of  the  braking  required  for  yaw 
stability.  It  is  expected  that  the  presence 
of  a  brake  intervention  function  in  ESC 
will  have  a  large  effect  on  the  rating  of 
vehicles  because  the  average  speed 
through  a  given  test  maneuver  for 
vehicles  having  this  function  will  be 
much  less  than  for  vehicles  without  it 
(even  if  equipped  with  ESC  for  yaw 
stability)  under  the  usual  test  protocols 
of  coasting  through  maneuvers  and 
using  the  entry  speed  as  the  test  speed. 
Is  the  value  given  to  the  brake 
intervention  function  of  ESC  as  opposed 
to  the  yaw  stability  function  by 
potential  rollover  rating  tests 
commensurate  with  its  safety  value  to 
consumers?  Please  provide  all  the  data 
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and  reasoning  that  support  your  view. 
Should  NHTSA  measure  the  vehicle 
speed  at  the  completion  of  the 
maneuver  as  well  as  vehicle  speed  at 
entry? 

Comments:  Toyota  commented  that 
automatic  braking  in  excess  of  what  is 
required  for  yaw  stability  control  to 
further  lower  the  speed  is  a  good 
strategy  to  mitigate  harm  in  an 
emergency,  but  it  recognizes  NHTSA's 
concern  that  dynamic  rollover  tests 
could  give  the  same  credit  to  less 
sophisticated  systems  as  to  yaw  control. 
Toyota  believes  that  its  suggestion  of  a 
separate  handling  test  to  accompany  the 
dynamic  rollover  test  would  reward 
controllability  and  show  the  advantage 
of  yaw  control  systems. 

D-C  commented  that  ESC  should 
operate  during  rollover  maneuver  tests 
with  entry  speed  being  the  only 
criterion  for  the  stringency  of  the 
maneuver.  The  exit  speed  should  not  be 
considered.  3  Continental-Teves  also 
conunented  that  only  the  entry  speed  is 
an  appropriate  measure  because  it  best 
defines  the  obstacle  avoidance  situation 
facing  the  driver. 

TRW  conunented  that  ESC  should  be 
rewarded  if  it  enhances  roll  dynamic 
behavior,  and  it  also  stated  that 
"Differential  Braking  Roll  Prevention" 
should  be  rewarded  by  the  agency's 
rollover  maneuver  tests.  It  did  not 
define  the  term  "Differential  Braking 
Roll  Prevention",  but  we  understand  it 
to  mean  an  automatic  braking  system  in 
which  selected  brakes  are  applied  for 
the  purpose  of  reducing  the  lateral  force 
generating  capability  of  the  selected 
tires  rather  than  to  augment  yaw 
stability  or  to  simply  slow  down. 

Ford  also  opposed  using  the  average 
speed  through  a  given  test  as  a  criterion 
and  pointed  out  that  its  recommended 
test  does  not  use  speed  as  a  comparative 
metric  at  all.  It  also  stated  that  its  test 
is  imlikely  to  invoke  ESC  but  would 
measure  the  effect  of  active  stabilizer 
bars  and  electronically  controlled 
shocks. 

Several  other  manufacturers  share 
Ford's  view  that  the  operation  of  ESC  is 
not  essential  to  rollover  resistance  tests. 
GM  suggested  laboratory  tests  of 
rollover  resistance  using  a  centrifuge  in 
which  ESC  would  not  operate.  It  stated 
that  "the  rollover  resistance  of  the 
underlying  vehicle  structure  and 
suspension  is  a  more  important 
parameter  than  the  possible  use  of  ESC 


'  NHTSA  notes  that  if  the  stringency  of  a  rollover 
maneuver  test  was  determined  by  averaging  the 
entry  and  exit  speeds,  a  test  in  which  the  vehicle 
performed  automatic  braking  would  be  considered 
less  stringent  than  one  in  which  the  vehicle  entered 
at  the  same  speed  and  coasted  through  at  a  higher 
speed. 


to  mask  poor  rollover  resistance  of  the 
foundation  vehicle."  Similarly,  the 
recorrunendations  from  Suzuki  and 
Exponent  for  a  tripped  rollover  test  do 
not  involve  the  use  of  ESC.  Honda 
suggested  that  if  a  vehicle  is  equipped 
with  an  on/off  switch  for  ESC,  it  should 
be  tested  with  the  switch  in  the  off 
position. 

One  of  the  agency's  reasons  for  posing 
this  question  was  that  ESC  systems  with 
a  component  of  ordinary  four  wheel 
braking  above  the  differential  braking 
for  yaw  control  are  performing  a  braking 
action  that  the  driver  is  also  likely  to  do 
in  an  emergency.  However,  the  usual 
test  protocol  for  the  maneuver  tests 
being  evaluated  requires  the  driver  to 
coast  rather  than  brake.  Therefore,  there 
was  a  question  whether  the  potential 
advantage  of  vehicles  with  automatic 
braking  tied  to  ESC  would  be 
unrealistically  amplified  by  a  test 
protocol  that  would  prevent  driver 
braking  in  circumstances  where  actual 
drivers  would  be  likely  to  brake.  Our 
concern  over  this  theoretical  problem 
has  been  reduced  by  our  observations 
diu"ing  the  recent  maneuver  test 
research  that  vehicles  tip  up  early  in 
rollovers  maneuvers  minimizing  the 
effect  of  automatic  braking. 

Question  4:  If  open-loop  (defined 
steering  input)  maneuvers  are  used  to 
determine  whether  a  vehicle  is 
susceptible  to  two  wheel  lift  as  a  result 
of  severe  steering  actions,  superficial 
changes  that  reduce  tire  traction  or 
otherwise  reduce  vehicle  handling  (but 
prevent  wheel  lift)  would  be  rewarded 
the  same  as  more  fundamental  or  costly 
improvements.  The  same  is  true  of 
closed  loop  (path  following)  maneuvers 
that  use  wheel  lift  as  the  sole  criterion. 
Should  measiues  of  vehicle  handling  be 
reported  so  that  consumers  can  be  aware 
of  possible  trade-offs.  What  indicators  of 
vehicles  handling  would  be  appropriate 
to  measiu^,  and  how  should  this 
consxuner  information  be  reported? 

Comments:  Many  commenters 
reconunended  handling  tests  either  in 
addition  to  rollover  resistance  maneuver 
tests  or  instead  of  rollover  resistance 
maneuver  tests.  Nissan  had  earlier 
reconunended  a  fishhook  maneuver  test 
for  rollover  resistance  and  had  proposed 
a  method  of  timing  the  steering  reversal 
to  achieve  maximiun  severity  for  each 
test  vehicle.  However,  in  its  conunents 
to  the  July  notice,  Nissan  reconunended 
that  NHTSA  measiu-e  handling  rather 
than  rollover  resistance  on  the  basis  that 
the  fishhook  test  may  be  too  severe  for 
the  purposes  of  consumer  information 
and  that  Nissan  had  no  data  regarding 
the  correlation  of  fishhook  test 
performance  to  real-world  crashes.  It 
suggested  a  steady  state  lateral 


acceleration  test  and  a  lateral  transient 
response  test.  D— C  addressed  the 
question  directly  by  stating  that  its 
recommended  ISO  3388  PART  2  test 
does  not  give  incentives  for  negative 
trade-offs  but  rather  encourages 
optimized  cornering  capability  and 
'limit  condition  performance"  by  giving 
lower  ratings  for  "bad  handling".  In  its 
reconunendation  of  the  ISO  3388  PART 
2  test,  Continental-Teves  actually 
described  it  as  a  handling  test. 

The  combination  of  a  rollover  test  and 
a  separate  handling  test  was 
recommended  by  many  commenters. 
Toyota  suggested  that  a  closed  loop 
stability  and  controllability  test  should 
be  combined  with  an  open  loop  rollover 
resistance  test  to  deal  with  the  trade-off 
issue  for  rollover  tests.  It  suggested 
using  the  ISO  3388  PART  2  test  as  a 
handling  test  with  both  entn'  speed  and 
peak-to-peak  yaw  rate  as  performance 
criteria.  The  peak-to-peak  yaw  rate 
would  reflect  on  the  yaw  stability  of  the 
vehicle.  UMTRI  suggested  the  centrifuge 
test  for  a  rollover  resistance  but 
recommended  adding  a  driving 
maneuver  test  to  characterize  yaw 
controllability.  GM  also  recommended 
the  centrifuge  test,  but  suggested 
combining  its  results  with  a  driving  test 
of  steady  state  maximum  lateral 
acceleration  to  create  a  stability  margin 
and  set  a  lower  limit  for  handling.  In 
addition  to  static  and  dynamic  rollover 
resistance  tests,  CU  recommended  a 
steady  state  lateral  acceleration  test  on 
a  skip  pad  and  "track-type  tests  to 
assess  the  vehicle's  controllability, 
response  and  grip."  VW  also  suggested 
static  and  dynamic  rollover  resistance 
tests  ,  but  called  for  a  handling  test  that 
"would  give  positive  credit  to  ESP  [ESC 
in  generic  parlance],  since  experience  in 
Germany  appears  to  substantiate  the  real 
world  benefits  of  ESP.  It  did  suggest  a 
specific  test,  but  tests  of  yaw  stability 
would  be  expected  to  measure  an  aspect 
of  handling  benefited  by  ESC  operation. 

Question  5:  What  criteria  should 
NHTSA  use  to  select  the  best  vehicle 
maneuver  test  for  rollover  resistance? 
Should  the  maneuver  that  has  the 
greatest  chance  of  producing  two  wheel 
lift  in  susceptible  vehicles  be  chosen 
regardless  of  its  resemblance  to  driving 
situations?  Is  it  more  important  that  the 
maneuver  resemble  an  emergency 
maneuver  that  consumers  can  visualize? 
How  important  is  objectivity  and 
repeatability? 

Comments:  One  issue  is  the  potential 
conflict  between  the  ability  of  a 
dynamic  rollover  test  to  produce  tip-up 
in  vulnerable  vehicles  (severity)  and  its 
resemblance  to  a  driving  maneuver 
consumers  can  imagine  doing  (face 
validity).  Toyota  commented  that  it 
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views  seventv  as  the  more  important 
property  for  a  rolNner  resistance  test 
and  face  validity  as  the  more  important 
property  for  a  handling  test.  Ford  and 
D-C  took  the  opposite  position.  Ford 
stated  that  extreme  maneuvers  that 
cause  two  wheel  lift  of  some  vehicles  on 
a  paved  road  surface  are  unrelated  to  the 
vast  majority  of  crashes  D-C  said  that 
resemblance  to  emergency  maneuvers  is 
more  important  than  determining 
"artificial  conditions"  under  which  a 
particular  vehicle  is  likely  to  roll  over. 

There  were  other  comments  about  the 
general  issue  of  criteria  for  selecting  a 
rollover  test.  Continental-Teves  stated 
that  "a  dynamic  test  for  vehicle  rollover 
rating  should  assess  whether  the  vehicle 
svstem  (driver  and  vehicle)  is  capable  of 
keeping  the  vehicle  on  the  road"  which 
is  consistent  with  the  view  that  the  ISO 
3388  PART  2  test  is  more  of  a  handling 
test  than  a  rollover  test.  Advocates 
disagreed  with  N'HTSA's  conclusion 
that  the  TREAD  Act  called  for  a  driving 
maneuver  test  as  a  rollover  test,  and 
suggested  that  UMTRI's  ideas  for  a 
centrifuge  test  should  be  investigated. 
IIHS  stated  that  "although  some  of  the 
test  maneuvers  may  have  considerably 
greater  consumer  face  validity,  the 
ultimate  decision  as  to  which 
maneuvers  to  use  should  rest  on  which 
provide  the  best  correlation  with  real- 
world  crash  risk  " 

Commenter's  Recommended 
Approaches 

D-C.  Mitsubishi.  V^V.  BMW  and 
Continental-Teves  recommended  the 
ISO  3388  PART  2  closed-loop  tight 
double  lane  change  test  as  the  best 
dynamic  rollover  test,  but  also  described 
it  as  a  handling  test 

Toyota,  Honda.  CL'.  and  TRW 
recommended  Fishhook  tests  optimized 
in  various  ways  to  present  the  worst- 
case  timing  to  each  vehicle  as  the  best 
dynamic  rollover  test.  Nissan  had 
recommended  the  Fishhook  earlier  but 
decided  that  the  Fishhook  test  may  be 
too  severe  for  consumer  information, 
and  recommended  handling  tests 
instead  of  a  rollover  test. 

UMTRI.  CM.  Advocates.  CU  and 
Honda  recommended  a  centrifuge  test  as 
at  least  part  of  the  rollover  rating  despite 
N'HTSA's  elimination  of  it  from  the 
research  plan  announced  in  July  2001 

Honda,  CU.  and  VW  suggested  the 
combination  of  a  rollover  maneuver  test 
and  the  centrifuge  test  or  SSF  for 
rollover  ratings. 

Toyota.  UMTRI.  Nissan,  VW  and  Ford 
recommend  a  separate  handling  test 
distinct  from  the  rollover  rating  with 
particular  emphasis  on  yaw  stability 
and  ESC. 


Suzuki  and  Ford  recommended  tests 
other  than  those  discussed  in  the  [uly 
2001  Notice.  Suzuki  recommended  a 
dynamic  tripped  rollover  test  such  as 
the  sled  test  described  by  Exponent. 
Ford  recommended  using  a  new  path 
following  steering  controller  instead  of 
the  PCLLC  mathematical  path  correction 
technique  it  previously  recommended, 
but  it  continued  to  recommend  the 
maneuvers  and  performance  metric 
used  in  the  PCLLC. 

NHTSA  notes  that  although  the 
Alliance  criticized  SSF  for  not 
measuring  the  effect  of  ESC.  the  tests 
recommended  by  Ford  and  CM  do  not 
measure  the  effect  of  ESC.  Also,  Honda 
recommended  testing  with  ESC  turned 
off  if  an  on/off  switch  is  provided. 

V.  National  Academy  of  Sciences  Study 

In  the  conference  report  dated 
October  23,  2000  of  the  FY  2001  DOT 
Appropriation  Act,  Congress  directed 
the  agency  to  fund  a  .National  Academy 
of  Sciences  study  on  vehicle  rollover 
ratings  The  sUidy  topics  were  'whether 
the  static  stability  factor  is  a 
scientifically  valid  measurement  that 
presents  practical,  useful  information  to 
the  public  including  a  comparison  of 
the  static  stability  factor  test  versus  a 
test  with  rollover  metrics  based  on 
dynamic  driving  conditions  that  may 
induce  rollover  events."  The  National 
Academy's  report  was  completed  and 
made  publicly  available  on  February  21. 
2002. 

The  National  Academy  of  Sciences 
made  a  number  of  findings  and 
recommendations  concerning  NHTSA's 
present  ratings  of  rollover  resistance 
that  we  view  as  guidance  for  our  efforts 
under  the  TREAD  Act  to  improve  the 
rating  system. 

Finding  J  Through  a  rigid-body 
model,  SSF  relates  a  vehicle's  track 
width,  T.  and  center  of  gravity  height, 
H.  to  a  clearly  defined  level  of  the 
sustained  lateral  acceleration  that  will 
result  in  the  vehicle's  rolling  over.  The 
rigid-body  model  is  based  on  the  laws 
of  physics  and  captures  important 
vehicle  characteristics  related  to 
rollover 

Finding  2  .\nalysis  of  crash  data 
reveals  that,  for  higher-risk  scenarios, 
SSF  correlates  significantly  with  a 
vehicle's  involvement  in  single-vehicle 
rollovers,  although  driver  behavior  and 
driving  environment  also  contribute. 
For  these  scenarios,  the  statistical  trends 
in  i;rash  data  and  the  underlying 
physics  of  rollover  prf)vide  consistent 
insight:  an  increase  in  SSF  reduces  the 
likelihood  of  rollover. 

Finding  3  Metrics  derived  from 
dynamic  testing  are  needed  to 
complement  static  measures,  such  as 


SSF.  by  providing  information  about 
vehicle  handling  characteristics  that  are 
important  in  determining  whether  a 
driver  can  avoid  conditions  leading  to 
rollover. 

The  first  three  findings  help  resolve 
some  very  important  questions  facing 
NHTSA  regarding  the  implementation 
of  the  TREAD  Act  to  improve  the 
rollover  rating  system.  Namely,  is  SSF  a 
scientifically  valid  measure  of  rollover 
resistance  and  should  a  dynamic 
rollover  test  replace  SSF?  The  National 
Academy  confirmed  that  SSF  is  a 
scientifically  valid  measure  of  rollover 
resistance  for  which  the  underlying 
physics  and  real-world  crash  data  are 
consistent  in  the  conclusion  that  an 
increase  in  SSF  reduces  the  likelihood 
of  rollover.  It  also  found  that  dynamic 
tests  should  complement  static 
measures,  such  as  SSF,  rather  than 
replace  them  in  consumer  information 
on  rollover  resistance. 

The  National  Academy's  report 
describes  a  rollover  crash  as  an  event 
having  three  phases:  A  phase  in  which 
the  driver  is  in  control  of  the  vehicle,  a 
transition  phase  in  which  loss  of  control 
develops,  and  a  phase  in  which  the 
vehicle  is  out  of  control.  The  report 
gives  SSF  (along  with  the  terrain)  as  the 
dominant  determinants  of  rollover  in 
the  final,  out  of  control  phase,  of  a  crash 
leading  to  rollover.  It  is  in  the  previous 
transition  phase  of  the  crash  that  other 
vehicle  properties  reflected  in  the  ideal 
dynamic  test  can  potentially  influence 
whether  the  crash  enters  the  final  phase 
in  which  only  the  geometric  properties 
of  the  vehicle  matter. 

In  its  presentation  to  NHTSA  of  the 
findings  and  recommendations,  the 
NAS  study  committee  clarified  that  it 
envisions  dynamic  tests  as  limit 
maneuvers  where  loss  of  control  and 
actual  on-road  vehicle  tip-up  can  be 
expected  for  vulnerable  vehicles.  The 
NAS  study  panel  also  expressed  a 
preference  for  combining  static  and 
dynamic  vehicle  information  in  a  single 
rollover  resistance  rating,  but  it  did  not 
offer  explicit  suggestions  for 
accomplishing  the  combination  or 
conveying  the  rating  to  the  consumer. 

The  next  series  offindings  involve  the 
statistical  relationship  between  SSF  and 
rollover  rate  that  NHTSA  uses  to 
interpret  the  rollover  resistance  ratings. 

Finding  4:  NHTSA's  implementation 
of  an  exponential  statistical  model  lacks 
the  confidence  levels  needed  to  permit 
discrimination  among  vehicles  within  a 
vehicle  class  with  regard  to  differences 
in  rollover  risk. 

Finding  5:  The  relationship  between 
rollover  risk  and  SSF  can  be  estimated 
accurately  with  available  crash  data  and 
software  using  a  logit  model.  For  the 
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analysis  of  rollover  crash  data,  this 
model  is  more  appropriate  than  an 
exponential  model. 

Finding  6:  The  approximation  of  the 
rollover  curve  with  five  discrete  levels — 
corresponding  to  the  five  rating 
categories — is  coarse  and  does  not 
adequately  convey  the  information 
provided  by  the  available  crash  data, 
particularly  at  lower  SSF  values  where 
the  rollover  curve  is  relatively  steep. 

NHTSA  calculated  what  it  believed 
was  an  accurate  trend  line  between  the 
rollover  rate  in  single  vehicle  crashes 
and  SSF  using  data  from  over  221,000 
single  vehicle  crashes  of  100  vehicle 
make/model/generations  representing 
the  range  of  SSFs  and  vehicle  classes 
(cars,  vans,  pickup  trucks  and  SUVs).  It 
determined  the  average  rollover  rate  for 
each  of  the  100  vehicles,  corrected  the 
rates  for  differences  in  demographic  and 
road  use  variables  (driver  age,  gender, 
alcohol  use,  road  and  weather 
conditions,  etc)  and  performed  a  linear 
regression  between  SSF  and  the 
logarithm  of  the  corrected  average 
rollover  rate  of  each  vehicle.  The  NAS 
report  refers  to  this  approach  as  the 
exponential  model  because  it  creates  an 
exponential  regression  line  between  SSF 
and  rollover  rate.  NHTSA  chose  this 
approach  because  the  exponential  form 
of  the  regression  line  fits  the  rollover 
rate  data  well,  and  linear  regression 
computes  the  R^  goodness  of  fit  statistic 
that  is  familiar  to  many  scientific 
readers  who  are  not  professional 
statisticians.  However,  the  standard 
statistical  technique  for  determining  the 
confidence  limits  of  the  regression  line 
(which  estimate  how  well  the  line 
would  be  replicated  with  another 
sample  of  crash  data  for  the  same 
vehicles)  only  considers  a  data  set  of 
518  points.  The  518  data  points  are  the 
rollover  rates  in  each  of  six  states  for 
those  vehicles  in  the  100  make/model 
population  for  which  more  than  25 
single  vehicle  crashes  were  reported. 
Consequently,  the  95th  percentile 
confidence  limits  computed  for  the 
exponential  line  are  much  larger  than 
what  would  be  expected  for  a  data  set 
of  221,000  points.  This  is  the  basis  for 
Finding  Number  4.  Since  each  of  the 
518  data  points  on  average  represents 
486  crashes,  it  stands  to  reason  that  the 
actual  reproducibility  of  the  line  is 
much  better  than  that  computed  on  the 
basis  of  only  518  points.  As  the  NAS 
study  notes,  the  standard  method  of 
computing  confidence  limits  for  linear 
regression  is  the  wrong  method  for  oiu- 
regression  line,  but  it  offered  no  other 
method  of  computing  the  confidence 
limits  of  our  present  model. 

In  Finding  Number  5,  the  National 
Academy  offered  an  alternative  solution 


to  the  confidence  limits  issue.  It 
recommended  that  the  logit  model  be 
used  in  place  of  the  exponential  model 
(linear  regression  on  the  logarithm  of 
rollover  rate).  The  logit  model  operates 
on  the  221,000  crash  data  samples 
individually  rather  than  as  518  averages. 
Consequently,  the  confidence  limits  are 
extremely  narrow  as  would  be  expected 
for  a  regression  line  representing  a  huge 
database.  However,  the  change  to  logit 
model  produces  another  problem.  Each 
model  incorporates  an  implicit 
assumption  about  the  form  of  the 
regression  line.  We  chose  the 
exponential  form  because  it  appeared  to 
follow  the  locus  of  data  points.  The 
form  of  the  line  produced  by  logit  model 
in  our  application  is  closer  to  a  straight 
line  than  to  an  exponential  line. 
Consequently,  it  does  not  follow  the 
locus  of  the  raw  data  points  as  well.  It 
appears  to  underestimate  the  rollover 
rate  of  vehicles  at  the  low  end  of  the 
SSF  range  by  a  substantial  margin  (36% 
versus  about  45%  @  SSF=1.00).  The 
NAS  study  acknowledged  this 
shortcoming  and  gives  the  example  of  a 
nonparametric-based  rollover  curve  it 
calculated  on  a  subset  of  NHTSA  data 
that  represents  the  low  end  of  the  SSF 
range  much  better  than  the  logit  curve. 
We  are  investigating  non-parametric 
models  and  logit  models  using  various 
transformations  of  SSF  to  develop  a 
model  combining  the  demonstrated 
tight  confidence  limits  of  the  logit 
model  with  the  more  accurate  estimate 
of  rollover  risk  of  our  exponential 
model. 

For  the  interpretation  of  vehicle 
measurements  for  consumer  information 
on  rollover  risk,  NAS  concentrated 
exclusively  on  using  statistical  models 
relating  measurements,  such  as  SSF,  to 
rollover  risk  in  a  single  vehicle  crash. 
Finding  5  concerns  the  choice  of  model 
within  this  methodology.  Finding  6 
suggests  that  a  five  interval  system  loses 
some  of  the  power  of  the  data  to 
discriminate  rollover  risk  between 
vehicles.  The  committee  goes  on  to 
recommend  that  the  agency  look  at  a 
greater  number  of  intervals  or  even  a 
continuous  risk  scale. 

Finding  7:  A  gap  exists  between 
recommended  practices  for  the 
development  of  safety  information  and 
NHTSA's  current  process  for  identif\'ing 
and  meeting  consumer  needs  for  such 
information.  In  particular: 

•  The  focus  group  studies  used  to 
develop  the  star  rating  system  were 
limited  in  scope. 

•  The  agency  has  not  undertaken 
empirical  studies  to  evaluate 
consumers'  use  of  the  rollover  resistance 
rating  system  in  making  vehicle  safety 
judgments  or  purchase  decisions. 


Focus  group  testing  is  the  most 
appropriate  tool  we  can  use  within  our 
budget  and  time  constraints.  As 
mentioned  in  the  response  to 
Recommendation  3,  below,  we  plan  to 
use  inter\'iewing  i  i  conjunction  with 
focus  group  testing  to  design  second-tier 
information  to  be  used  by  consumers 
who  want  more  information  than  the 
star  ratings.  The  agency  has  not 
undertaken  empirical  studies  to 
evaluate  consumers  use  of  the  rollover 
rating  system  because  the  program  was 
just  initiated  for  the  2001  model  year. 
Such  a  study  would  provide  useful 
feedback  for  the  development  of 
additional  consumer  rollover 
information.  However  some  history  of 
use  by  the  public  needs  to  be  acquired 
before  the  current  system  can  be 
evaluated. 

Recommendation  1 :  NHTSA  should 
vigorously  pursue  its  ongoing  research 
on  driving  maneuver  tests  for  rollover 
resistance,  mandated  under  the  TREAD 
Act,  with  the  objective  of  developing 
one  or  more  dynamic  tests  that  can  be 
used  to  assess  transient  vehicle  behavior 
leading  to  rollover. 

This  notice  describes  the  results  of 
test  program  that  is  part  of  NHTSA's 
pursuit  of  the  requirements  of  the 
THEAD  Act  to  develop  dynamic  tests  for 
rollover.  We  believe  that  the  limit 
maneuver  tests  we  are  developing  will 
provide  the  evaluation  of  the  transient 
vehicle  behavior  that  the  NAS 
committee  has  recommended  as  a 
complement  to  the  information  from 
static  measures.  We  also  trv'ing  to 
develop  tests  of  vehicle  controllability 
to  give  consumers  some  information  on 
the  relative  difficulty  of  keeping  the 
vehicle  on  the  road  away  from  tripping 
mechanisms  in  the  event  of  an 
emergency  maneuver. 

Recommendation  2:  In  the  longer 
term,  NHTSA  should  develop  revised 
consumer  information  on  rollover  that 
incorporates  the  results  of  one  or  more 
dynamic  tests  on  transient  vehicle 
behavior  to  complement  the  information 
from  static  measures,  such  as  SSF. 

NHTSA  will  evaluate  possible 
changes  in  its  present  consumer 
information  on  rollover  resistance, 
based  on  SSF,  as  we  develop  the 
protocol  for  dvnamic  testing  for  rollover 
required  by  the  TREAD  Act.  Part  of  our 
research  planned  for  March  to 
November  2002  will  be  to  investigate 
the  best  way  to  present  both  static  and 
dynamic  information  to  consumers. 

Recommendation  3:  NHTSA  should 
investigate  alternative  options  for 
communicating  information  to  the 
public  on  SSF  and  its  relationship  to 
rollover.  In  developing  revised 
consumer  information,  NHTSA  should: 
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•  Use  a  logit  model  as  a  starting  point 
for  analvsis  of  the  relationship  between 
rollover  risk  and  SSF 

•  Consider  a  higher-resolution 
representation  of  the  relationship 
between  rollover  risk,  and  .SSF  than  is 
provided  bv  the  current  five-star  rating 
system. 

•  Continue  to  investigate  presentation 
metrics  other  than  stars. 

•  Provide  consumers  with  more 
information  placing  rollover  risk  in  the 
broader  context  of  motor  vehicle  safety. 

NHTSA  is  considering  changing  to  a 
new  model  in  conjunction  with  the 
incorporation  of  dynamic  test  results 
into  the  rollover  resistance  rating 
program.  While  the  NAS  prefers  the 
logit  model  bef;ause  it  has  tighter 
confidence  bounds  than  the  linear 
model  we  used,  the  logit  model 
underestimates  the  risk  of  rollover  for 
low-SSF  vehicles.  To  attempt  to 
overcome  the  drawbacks  of  both  our 
original  method  and  the  logit  model, 
while  keeping  tight  confidence  bounds, 
we  will  investigate  the  use  of  other 
statistical  models  to  better  estimate 
rollover  risk  in  future  model  years  at  the 
same  time  that  we  improve  our  model 
to  include  dynamic  test  results. 

The  NAS  committee  stated  that  it 
believed  that  NHTSA  had  documented 
the  relationship  between  SSF  and 
rollover  risk  in  single-vehicle  crashes  so 
well  that  we  were  short-changing  the 
public  by  reducing  this  information  to 
five  star-rating  levels.^  The  NAS 
committee  recommended  that  we 
provide  the  public  with  additional 
rating  levels  in  order  to  allow  the  public 
to  better  differentiate  rollover  risk 
between  vehicles.  The  focus  groups  we 
conducted  before  implementing  the 
current  program  indicated  that 
consumers  would  prefer  the  five-star 
rating  system.  This  star  rating  method  is 


also  consistent  with  the  other  parts  of 
NCAP  (frontal  and  side  crash  ratings). 
However,  we  will  explore  the  use  of 
greater  differentiation  of  the  data  as  well 
as  alternative  presentation  formats  in 
future  consumer  research.  We  will 
change  our  presentation  of  the  second- 
level  detailed  information  as  soon  as 
possible.  We  already  provide  the  actual 
SSF  numlM^r  for  each  vehicle  in  NCAP 
in  addition  to  the  star  rating,  for  those 
consumers  who  want  more  detailed 
information  on  the  vehicles.  This 
hierarchical  approach  was 
recommended  in  the  1996  NAS  study. 
"Shopping  for  Safety."  We  are 
considering  refining  this  level  of 
information  by  placing  that  SSF  number 
in  the  context  of  all  the  other  vehicles 
tested.  We  can  also  provide  the  public 
with  the  point  estimate  for  the  rollover 
risk  associated  with  each  value  of  the 
SSF  using  the  logit  curve.  We  will 
conduct  interviews  and  focus  groups 
this  spring  to  determine  the  most 
effective  way  to  c:ommunicate  primarv' 
and  secondary  level  information  to 
consumers.  Different  communication 
methods  may  be  developed  for  print  and 
web  site  implementation. 

We  agree  that  providing  more 
information  about  rollover  risk  in  the 
context  of  overall  motor  vehicle  risk 
would  be  useful  information  to 
consumers.  The  agency  presently 
includes  an  explanation  of  rollover 
resistance  ratings,  how  they  were 
derived,  and  safe  driving  tips  on  its  web 
site. 

We  intend  to  develop  further 
consumer  information  on  rollovers.  In 
the  short  term,  we  are  looking  into 
providing  consumers  a  better  context  for 
rollover  risk  bv  better  describing  the 
size  of  the  rollover  crash  problem  and 
its  risk  relative  to  other  crash  modes.  In 


the  long  term,  the  agency  is  trying  to 
develop  a  method  of  combining 
available  information  on  the  safety 
performance  of  each  new  vehicle  model. 
The  approach  we  are  exploring  uses  the 
front,  side,  and  rollover  measures  from 
NCAP  combined  with  the  safef\'  benefits 
of  rollover  resistance  and  vehicle  weight 
estimated  from  real-world  crash  data. 
We  would  like  to  combine  the 
individual  measures  (for  front,  side,  and 
rollover  crashes)  to  reflect  their  relative 
frequency  in  the  real  world.  However,  a 
complete  description  of  the  safety  of  a 
new  vehicle  model  should  include  the 
effect  of  that  vehicle  on  other  road  users 
(including  occupants  of  other  vehicles 
on  the  road,  pedestrians,  and  bicyclists). 
We  are  still  performing  research  that 
will  help  us  better  understand  the 
factors  critical  to  vehicle  aggressiveness 
and  compatibility,  and  that  will  provide 
a  basis  for  a  comprehensive  combined 
safety  rating. 

VI.  Choice  of  Maneuvers  for  Rollover 
Resistance  Tests 

Appendix  I  describes  the  candidate 
vehicle  maneuver  tests  evaluated  as 
possible  tests  for  dynamic  rollover 
resistance  and  presents  the  results  of 
our  evaluation  program.  The  research  to 
evaluate  potential  maneuver  tests  for 
rollover  is  fully  documented  in  the 
NHTSA  technical  report  "Another 
Experimental  Examination  of  Selected 
Maneuvers  That  May  Induce  On-Road 
Untripped,  Light  Vehicle  Rollover — 
Phase  IV  of  NHTSA's  Light  Vehicle 
Rollover  Research  Program". 

Table  1  summarizes  the  observations 
in  Appendix  I  about  each  of  the  nine 
Rollover  Resistance  maneuvers  in  the 
areas  of  Objectivity  and  Repeatability. 
Performability,  Discriminatory 
Capability,  and  Realistic  Appearance. 


Table  1.— Summary  of  Rollover  Resistance  Maneuver  Observations 


NHTSA  J-Tum 


J-Turn  »nl^ 
pulse  braKng 


Fixed  timing  (ish- 
hook 


Roll  fate  teed- 
bacK  fishhook 


Nissan  fishhooi< 


Ford  patn  CO'- 

'ected  limit  lane 

change 


ISO  3888  part  2 

double  lane 

change 


Consumers 

union  short 

course  double 

lane  change 


Open-loop  pseu- 

do  -double  lane 

change 


Obiectivity  and 
Flepeatabiiity 

Perlormability 

Discnm.naiory  Ca- 
sabiiiw 

Realistic  Appear- 
ance 

Advantage 

Advantage 
Advantage' 

Advantage 

Disadvantage 
unacceptable 

Advantage 

Advantage 

Advantage 

Advantage 

Advantage 
Advantage 

Advantage 

Disadvantage 
Advantage 

Disadvantage 

Disadvantage 
Advantage 

Disadvantage 

Advantage 
Unacceptable 

Disadvantage 

Advantage 
Unacceptable 

Advantage 

Disadvantage 
Unacceptable 

Disadvantage 

Disadvantage 

Disadvantage 

Disadvantage 

Disadvantage 

Advantage 

Advantage 

Advantage 

1  Advantage 

'When  limited  to  vehicles  with  low  rollover  resistarx»  anchor  disadvantageous  load  coryMKXi. 


A  Closed-Loop  Driver  Controlled 
Rollover  Resistance  Maneuvers 

We  continue  to  have  substantial 
concerns  about  the  use  of  maneuvers 


■*  Fiiidina  i-5.  'The  ruirent  practice  of 
Hpproxinialing  Ihp  rollover  cur\e  with  five  discrete 
levels  does  nol  convey  the  richness  of  the 


with  driver  generated  steering  inputs  to 
develop  NCAP  rollover  resistance 
ratings.  Although  fairly  good  driver-to- 
driver  repeatability  was  seen  during  the 
Phase  IV  testing,  this  partially  reflects 


inforiridtion  pruxidi^d  h\  .n.iiUblf  i  rash  datd."  ■.■\ri 
.Asses.Mnenl  of  the  Natiiiiial  HIghwav  Traffic  Safety 
.-Xdiniiiistration's  Rating  System  for  Rollover 


the  approximately  equal  skill  levels  of 
the  test  drivers.  (This  also  partially 
reflects  the  small  range  of  the  rating 
metric,  maneuver  entrance  speeds,  that 
was  seen.)  A  professional  race  driver 


Ri^sistance."  TRB  NRC;.  prepublic  ation  ropy 
February  21.  2002.  page  3-27. 
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could  probably  drive  cleanly  through 
these  maneuvers  with  higher  entrance 
speeds.  Conversely,  an  inexperienced 
driver  who  has  never  done  any  test 
driving  could  probably  only  manage 
lower  speeds.  We  remain  concerned  that 
ratings  generated  with  a  driver-closed 
steering  loop  maneuver  might  not  be  fair 
or  helpful  to  consumers  if  this  year's 
test  driver  were  not  as  good  as  last 
year's  or  the  test  driver  was  having  an 
off  day  when  a  particular  make-model 
was  tested. 

A  further  problem  for  maneuvers  with 
driver  generated  steering  inputs  is  that 
of  "clean"  (none  of  the  cones  delimiting 
the  maneuver's  course  were  bypassed  or 
struck)  versus  "not  clean"  runs.  Only 
for  a  "clean"  run  do  we  know  that  the 
driver  actually  drove  the  prescribed 
maneuver.  If  the  vehicle  during  a  nm 
bypasses  or  hits  one  or  more  of  the 
delimiting  cones,  then  there  is  no  way 
to  ensure  that  the  driver  was  actually 
trying  to  steer  the  prescribed  course.  To 
give  two  extreme  examples,  a  test  driver 
could  drive  through  the  ISO  3888  Part 
2  Double  Lane  Change  at  a  very  high 
speed  without  a  chance  of  two-wheel 
lift  occurring  by  going  straight.  Or,  at 
the  same  speed,  he  could  achieve  two- 
wheel  lift  by  performing  a  fishhook 
maneuver.  For  either  case,  a  "not  clean" 
run  would  be  recorded. 

It  is  extremely  difficult  to  generate 
two-wheel  lift  while  having  a  "clean" 
run.  While  Consumers  Union  has  stated 
that  on  a  rare  occasion  it  managed  to 
achieve  two-wheel  lift  in  a  "clean"  run, 
in  general,  two- wheel  lift  will  result  in 
the  vehicle  not  following  the  prescribed 
course.  Therefore,  we  must  use 
maximimi  maneuver  entrance  speed  for 
a  "clean"  run  as  the  rating  metric 
instead  of  the  more  directly  rollover 
related  metric  of  when  two-wheel  lift 
first  occurs.  The  relationship  between 
maximum  maneuver  entrance  speed  and 
rollover  resistance  is  not  known. 

Although  all  Rollover  Resistance 
maneuvers  are  influenced  by  both  a 
vehicle's  handling  characteristics  and 
its  resistance  to  tip-up,  it  appears  that 
handling  dominates  the  Double  Lane 
Change  maneuvers  but  is  less  important 
for  the  J-Tum  and  Fishhook  maneuvers. 
The  Double  Lane  Change  maneuvers  are 
better  for  studying  emergency  vehicle 
handling  than  rollover  resistance.  Clean 
runs  of  the  CU  and  ISO  3388  tests  are 
not  limit  maneuvers  in  the  sense  of  the 
J-Tum  and  Fishhook  because  they 
caimot  measure  tip-up  after  the 
vehicle's  direction  control  is  lost. 

One  way  to  characterize  maneuvers  is 
by  the  number  of  major  steering 
movements  they  involve.  The  J-Tum  has 
just  one  major  steering  movement,  the 
initial  steer.  A  Fishhook  has  two  major 


steering  movements,  the  initial  steer  and 
the  countersteer.  As  shown  by  Figures 
11  and  14,  a  Double  Lane  Change  has 
four  major  steering  movements,  the 
initial  lane  change  steer,  the  second  lane 
change  steer,  the  recovery  steer,  and  the 
stabilization  steer,  plus  some  minor 
steering  movements.  We  believe  that 
these  additional  major  steering 
movements  increase  the  influence  of 
handling  for  Double  Lane  Change 
results  compared  to  J-Tum  and 
Fishhook  maneuvers. 

During  the  Phase  IV  Rollover 
Research  there  were  a  number  of  "not 
clean"  runs  of  the  CU  Double  Lane 
Change  maneuver  that  resulted  in  two- 
wheel  lift.  These  two-wheel  lifts  always 
occurred  just  after  the  completion  of  the 
second  major  steering  movement,  well 
before  the  third.  In  other  words,  the 
two-wheel  lifts  occurred  while  the 
Double  Lane  Change  and  Fishhook 
steering  inputs  were  still  similar  and  not 
after  they  had  diverged.  No  two-wheel 
lifts  in  Double  Lane  Change  maneuvers 
were  seen  after  the  third  major  steering 
movement.  We  believe  that  by  the  time 
of  the  third  major  steering  movement, 
the  severity  of  the  steering  has  caused 
sufficient  speed  to  be  scrubbed-off  to 
make  two-wheel  lifts  at  this  point  in  the 
maneuver  very  unlikely. 

Double  lane  change  maneuvers  scored 
on  the  basis  of  highest  "clean"  run 
speed  had  no  value  as  dynamic  tests  of 
rollover  resistance.  For  our  sample  of 
test  vehicles,  there  was  actually  an 
inverse  relationship  between  double 
lane  change  speed  scores  and  the 
incidence  of  tip-up  in  more  severe 
maneuvers  that  induced  tip-up.  The  test 
vehicle  that  tipped-up  the  most  often  in 
other  maneuvers  and  at  a  consistently 
lower  tip-up  speed  than  other  test 
vehicles  would  be  rated  the  best  vehicle 
for  rollover  resistance  by  the  CU  Short 
Course  or  ISO  3888  Part  2  double  lane 
change  on  the  basis  of  maximum  clean 
run  speed.  These  tests  measure  a  type  of 
handling  performance  but  do  not 
measure  rollover  resistance. 

B.  Sub-Limit  Maneuvers  Measuring 
Dynamic  Weight  Transfer 

Ford  suggested  two  methods  of 
implementing  the  same  idea.  It  first 
suggested  the  Path  Corrected  Limit  Lane 
Change  method  in  which  vertical  wheel 
force  measurements  made  in  driver 
controlled  runs  over  a  number  of 
nominal  double  lane  change  paths  are 
corrected  mathematically  for  variations 
due  to  the  vehicle's  departure  from  the 
ideal  path.  Appendix  I  reported  the 
results  of  a  demonstration  of  this 
method  in  which  Ford  assisted  NHTSA 
in  performing  the  test  nms,  and  Ford 
performed  the  mathematical  corrections 


and  calculated  the  Dynamic  Weight 
Transfer  Metric  (DWTM)  for  each  of  our 
test  vehicles.  In  its  subsequent 
comments  to  the  docket.  Ford 
announced  that  it  had  developed  an 
advanced  path  following  robot  that 
could  drive  each  test  vehicle  repeatably 
through  the  ideal  path  directly, 
eliminating  the  need  for  mathematical 
path  correction.  Ford  expected  both 
implementations  to  produce  the  same 
DWTM  for  a  given  vehicle,  and  the 
following  remarks  address  both 
implementations. 

Four  double  lane  change  courses  are 
run  at  45  mph.  They  are  each  designed 
to  produce  a  maximum  lateral 
acceleration  of  0.7g.  but  at  a  different 
frequency  of  motion  due  to  their 
different  combinations  of  length  and 
offset.  The  performance  metric  for  each 
test  vehicle  is  highest  dynamic  weight 
transfer  produced  by  any  of  the  four 
double  lane  change  courses. 

Ford's  use  of  the  double  lane  change 
is  much  more  relevant  to  rollover 
resistance  than  the  ISO  3888  or 
Consumers  Union  double  lane  change 
tests  described  above.  Dynamic  weight 
transfer  is  the  mechanism  that  leads  to 
tip-up.  However,  the  Ford  test  is  not  a 
limit  maneuver.  It  will  not  cause 
vehicles  to  tip-up,  lose  control,  or  even 
invoke  ESC  in  most  instances.  From  a 
theoretical  point  of  view,  this  is  the 
source  of  its  greatest  advantage  and 
greatest  limitation.  Running  the  tests  at 
sub-limit  0.7g  lateral  acceleration  is  a 
great  advantage  because  any  reasonable 
concrete  or  asphalt  pavement  should 
supply  sufficient  traction.  It  should 
eliminate  concern  about  pavement 
traction  variation  at  a  designated  test 
location,  and  even  permit  comparable 
tests  at  different  locations.  It  should  also 
eliminate  the  possibility  of  tire 
debeading  during  test  conditions. 
However,  sub-limit  tests  require  that  the 
comparison  of  dynamic  performance 
between  vehicles  be  extrapolated  from  a 
test  condition  that  does  not  cause 
control  problems  to  the  extreme 
conditions  that  m.iy  actually  produce 
rollover.  Suspension  effects  that  may  be 
important  at  tip-up  would  not 
necessarily  appear  at  the  sub-limit  test 
condition.  While  the  swing-axle 
suspension  design  is  not  in  current  use. 
it  offers  a  clear  example  of  the 
theoretical  problem  of  sub-limit  tests.  If 
a  rear  swing-axle  vehicle  enjoys  a 
DWTM  advantage  over  a  vehicle  with  a 
beam  rear  axle  at  a  sub-limit  condition, 
it  is  easy  to  see  how  that  advantage  may 
not  extrapolate  to  a  limit  condition 
where  weight  jacking  and  severe 
positive  camber  angles  associated  with 
swing-axle  suspension  manifest 
themselves. 
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Sub-limit  maneuver  testing  also  may 
not  predict  vehicle  rollover  resistance  at 
limit  conditions.  It  is  unclear  how  great 
a  practical  limitation  on  rollover 
resistance  testing  is  presented  by  the 
inabilitv  of  sub-limit  tests  to  measure 
anomalies  in  suspension  behavior  that 
mav  occur  only  in  limit  conditions. 
However,  in  the  case  of  the  Ford  test, 
the  evaluation  of  the  results  for  our  test 
vehicles  shows  other  practical 
limitations  that  are  certainly  important. 
We  included  the  2WD  Chevrolet  Blazer 
and  the  4VV'D  Ford  Escape  among  our 
test  vehicles  because  they  represented  a 
large  difference  in  static  stability  factor 
(0.21)  within  the  SUV'  class  In  everv 
test  maneuver  that  produced  tip-up  and 
in  all  load  conditions,  the  Blazer  had 
the  worst  performance  and  the  Escape 
had  the  best.  Under  the  PCLLC  method, 
the  Mercedes  ML320  with  ESC  enabled 
performed  worse  than  the  Blazer  and 
significantly  worse  than  the 
performance  of  the  same  ML320  with 
the  ESC  disabled.  Since  no  other  test 
showed  a  loss  of  rollover  resistance  due 
to  the  operation  of  ESC.  we  conclude 
that  there  was  an  error  in  the  PCLLC; 
method  for  this  vehicle.  Aside  from  the 
ML320  with  ESC.  the  Blazer  and  Escape 
set  the  performance  range  among  our 
test  vehicles  in  the  Ford  test  as  well. 
However,  the  standard  deviation  of 
DTWM  measurement  is  so  large  in 
comparison  to  the  range  of  differences 
in  DTWM  between  vehicles,  that  the 
large  difference  in  rollover  resistance 
between  the  2WD  Blazer  and  the  4VVD 
Escape  barely  attains  statistical 
significance.  Aside  from  the  erroneous 
result  for  the  ML320s  with  ESC.  none  of 
the  other  differences  in  DTWM  between 
test  vehicles  were  statistically 
distinguishable  from  random 
measurement  variation.  The 
measurement  repeatabilitv  of  the 
present  form  of  the  Ford  test  makes  it 
not  suitable  for  comparisons  of  vehicles 
within  a  class.  The  measurement 
variation  of  DWTM  relative  to  the  range 
of  values  across  vehicle  population  is  at 
least  20  times  that  of  SSF 
measurements 

A  surprising  limitation  of  the  Ford 
test  was  that  there  was  no  discernable 
dynamic  weight  transfer  component  in 
the  measured  Dynamic  Weight  Transfer 
Metric.  Except  for  the  measurement  of 
the  ML320  with  ESC  that  we  consider 
erroneous,  the  "dynamic"  weight 
transfer  measurements  were  not 
different  from  the  quasi-static  weight 
transfer  calculated  from  eg  height,  track 
width,  and  an  allowance  for  steady  state 
body  roll.  This  suggests  that  the  same 
weight  transfer  would  he  measured  if 


the  vehicle  were  simply  driven  in  a 
circle  at  0.7g  lateral  acceleration. 

The  centrifuge  is  a  theoretically  ideal 
way  to  make  the  same  measurement. 
The  weight  transfer  measurement  could 
be  made  by  placing  the  vehicle  on 
stationan,'  scales  on  the  centrifuge 
platform.  Stationary  scales  are  a  much 
more  accurate  way  of  measuring  vertical 
load  than  the  method  used  in  the  Ford 
test.  Both  the  PCLLC  method  and  the 
path-following  robot  method  of  Ford's 
test  rely  on  measurements  of  axle  height 
and  camber  relative  to  the  road  to 
deduce  vertical  loads  from  separate 
studies  of  tire  deflection  versus  vertical 
and  lateral  loads  and  camber  angle.  The 
centrifuge  test  could  directly  measure 
quasi-static  weight  transfer  at  0.7g.  but 
it  could  also  measure  the  lateral 
acceleration  at  tip-up  for  each  vehicle 
which  would  increase  the  measurement 
range  across  the  population  of  vehicles. 
We  expect  that  the  repeatability  of 
centrifuge  measurements  would 
approach  that  of  SSF  measurements, 
and  Section  VIII  describes  our  plans  to 
investigate  the  potential  of  centrifuge 
testing.  The  "straight  tether  release" 
method  of  centrifuge  testing  suggested 
by  UMTRl  also  provides  for  a  dynamic 
component  of  load  transfer  that  can  be 
measured  under  laboratorv'  conditions. 
It  is  identical  in  concept  to  the  sled  tests 
for  tripped  rollover  suggested  by 
Exponent 

Although  Ford's  PCLLC  test  produces 
results  that  are  more  quasi-static  than 
dvnamic.  rollover  resistance  ratings 
based  on  quasi-static  load  transfer  are 
useful  if  measured  precisely,  and  they 
are  likely  to  correlate  very  well  with 
real-world  crash  statistics.  However, 
onlv  true  limit  maneuver  tests  measure 
the  effects  of  ESC  and  potential 
anomalies  in  suspension  behavior  on 
rollover  resistance.  Unfortunately,  limit 
maneuver  tests  are  affected  by  pavement 
friction  to  a  much  greater  degree  than 
Ford's  test  or  centrifuge  tests  that  do  not 
involve  pavement  friction.  We  do  not 
expect  pavement  effects  to  be  an 
insurmountable  obstacle  to  practical 
limit  maneuver  tests,  but  should  that 
occur,  we  believe  that  the  centrifuge  test 
has  a  great  advantage  in  precision, 
simplicity,  and  cost  of  operation  over 
the  PCLLC  method  while  sharing  its 
advantage  of  pavement  insensitivity 

C  Choice  of  the  Fishhook  Test  With  Roll 
Rate  Feedback  and  the  l-Tum  as  an 
Effective  Pair  of  Dynamic  Rollover 
Resistance  Test  Maneuvers 

The  fishhook  and  J-turn  maneuvers 
turned  out  to  be  the  only  true  limit 
maneuvers  in  the  test  program.  Unlike 
the  other  maneuvers  they  were  capable 
of  causing  tip-up  in  vehicles  susceptible 


to  on-road  untripped  rollover.  They 
were  able  to  detect  an  increase  in 
resistance  to  on-road  untripped  rollover 
as  a  result  of  ESC  operation,  and  they 
place  the  vehicle  in  a  circumstance 
where  anomalies  in  suspension 
behavior  will  manifest  themselves.  They 
were  very  objective  and  repeatable 
because  they  were  performed  using  a 
steering  controller.  We  estimate  that  the 
speed  at  tip-up  is  repeatable  within  2 
mph  on  the  same  surface.  A  test 
performance  criterion  of  tip-up  or  no 
tip-up  would  be  absolutely  repeatable 
except  for  vehicles  with  a  tip-up  speed 
within  2  mph  of  the  maneuver  cut-off 
speed  set  by  safety  concern  for  test 
drivers.  We  are  examining  the 
repeatability  of  limit  maneuver  tests  on 
different  pavements  and  in  different 
seasonal  conditions  on  the  same 
pavement. 

Our  reasons  for  not  choosing  a  Double 
Lane  Change  maneuver  are  summarized 
in  Table  1,  discussed  in  Appendix  I  of 
this  notice  and  further  clarified  in 
subsections  A  and  B  above.  However,  to 
briefly  repeat,  our  primary  concerns 
with  the  Double  Lane  Change 
maneuvers  are:  (a)  The  Ford  version 
appears  to  be  a  very  complex  and 
expensive  way  of  measuring  quasi-static 
load  transfer  with  poor  measurement 
precision;  also  it  does  not  measure  ESC 
effects  or  anomalies  in  suspension 
behavior  at  the  limit:  and  (b)  the  ISO 
3388  and  CU  Short  Course  simply  do 
not  measure  rollover  resistance  under 
the  performance  criteria  of  maximum 
entry  speed  of  a  clean  run,  nor  are  they 
limit  tests. 

Table  1  summarizes  the  observations 
that  point  to  the  Fishhook  maneuver  as 
the  best  choice  for  a  dynamic  rollover 
resistance  test  maneuver.  We  prefer  the 
Roll  Rate  Feedback  Fishhook  to  the 
Fixed  Timing  Fishhook  because  roll  rate 
feedback  feature  adapts  the  timing  of 
steering  to  characteristics  of  the  vehicle 
being  tested.  This  feature  resolves  long- 
standing criticism  of  double  lane  change 
maneuvers  for  rollover  testing  that  the 
inherent  timing  of  the  course  could 
favor  the  frequency  response  of  some 
vehicles  over  others.  (The  Ford  test  used 
a  variety  of  double  lane  change  courses 
to  address  the  same  issue.)  The  Nissan 
Fishhook  also  contains  a  procedure  to 
adjust  the  steering  timing  to  the  vehicle 
characteristic,  but  it  is  a  more  difficult 
test  to  perform  than  is  the  automated 
Roll  Rate  Feedback  Fishhook  maneuver. 

One  of  the  problems  with  using  the 
Roll  Rate  Feedback  Fishhook  (or  any 
other  Fishhook)  maneuver  for  consumer 
information  is  that  Fishhook  does  not 
give  people  an  understanding  as  to  how 
this  maneuver  occurs  during  driving.  To 
help  people  understand  this  test,  we 
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have  decided  to  rename  Fishhook 
maneuvers  (all  variants)  as  Road  Edge 
Recovery  Maneuvers.  The  Roll  Rate 
Feedback  Fishhook  will  be  renamed  the 
NHTSA  Road  Edge  Recovery  Maneuver. 

NHTSA  analyses  of  crash  databases 
have  found  that  the  most  common 
scenario  leading  to  untripped  rollover  is 
road  edge  recovery.  This  scenario  begins 
with  the  vehicle  dropping  two  wheels 
off  the  right  edge  of  the  paved  roadway 
onto  an  unpaved  shoulder.  The  reasons 
for  this  occurring  include,  among 
others,  driver  inattention,  distraction 
and  fatigue.  The  driver  attempts  to 
regain  the  paved  roadway  by  steering  to 
the  left.  Due  to  the  lip  between  the 
pavement  and  the  shoulder,  a 
substantial  steer  angle  is  required  to 
start  the  vehicle  moving  to  the  left. 
However,  once  the  vehicle  overcomes 
the  lip  and  starts  moving,  it  quickly 
threatens  to  depart  from  the  left  side  of 
the  road.  Therefore,  the  driver  rapidly 
countersteers  to  the  right.  This  pattern 
of  steering  during  a  road  edge  recovery 
was  discovered  during  research  done  by 
the  Texas  Transportation  Institute."^ 

The  similarity  between  the 
characteristic  pattern  of  steering  used  by 
drivers  during  a  road  edge  recovery  and 
a  fishhook  maneuver  is  apparent.  We 
note  that  fishhook  maneuvers  do  not 
simulate  the  lip  between  the  pavement 
and  the  shoulder.  However,  we  do  not 
believe  that  this  matters  since  the  effects 
of  this  lip  occur  at  the  very  beginning 
of  the  maneuver,  well  before  the  vehicle 
is  likely  to  have  two-wheel  lift. 

The  NHTSA  J-Tum  maneuver 
(without  pulse  braking)  was  the  easiest 
limit  maneuver  to  perform  repeatably 
and  objectively.  However,  it  was  not 
chosen  as  a  stand-alone  dynamic 
rollover  resistance  test  because  it  is  not 
severe  enough.  While  our  research  has 
shown  that  the  J-Tum  can  discriminate 
between  vehicles  that  have  a  low 
rollover  resistance,  J-Tums  generally  do 
not  induce  tip-up  for  modem 
production  vehicles  loaded  only  with  a 
driver  and  instnmientation.  Fishhook 
maneuvers  induce  two-wheel  lifts  for 
more  production  vehicles. 

The  discriminatory  power  of  the 
dynamic  rollover  test  program  will  be 
maximized  by  having  test  maneuvers 
with  different  levels  of  stringency  rather 
than  just  a  single  maneuver  with  tip-up 
speed  as  the  only  metric.  The  NHTSA 
J-Tum  is  our  choice  for  a  lower  severity 
dynamic  rollover  resistance  test 
maneuver.  We  have  selected  it  because 
it  has  excellent  objectivity  and 


5  Ivey.  D.L.,  Sicking,  D.L..  "Influence  of  Pavement 
Edge  and  Shoulder  Characteristics  on  Vehicle 
Handling  and  Stability,"  Transportation  Research 
Record  1084. 


repeatability,  is  easy  to  perform,  and  has 
a  well  worked  out  test  procedure. 
Having  only  a  single  major  steering 
movement,  it  is  a  logical  step  down 
from  the  Fishhook.  This  maneuver  has 
a  long  history  of  industrv'  use.  During 
NHTSA's  discussions  with  the 
automotive  industry',  every 
manufacturer  stated  that  they  routinely 
perform  J-Tura  testing  during  vehicle 
development. 

Another  way  to  increase  the  range  of 
test  severity  is  by  testing  vehicles  in 
different  load  conditions.  Ford 
suggested  using  the  PCLLC  tests  with 
vehicles  loaded  to  their  Gross  Vehicle 
Weight  Rating  with  the  rear  axle 
carrying  its  maximum  rated  load.  The 
tests  described  in  this  notice  used  a  roof 
load  as  a  second  load  configuration.  The 
rating  system  alternatives  described  in 
the  next  section  presume  that  the 
vehicles  will  be  tested  in  two  load 
conditions.  We  have  tentatively  decided 
that  the  light  load  condition  will  be  just 
the  driver  and  instruments  and  that  the 
heavy  load  condition  will  be  the 
equivalent  of  fiftieth  percentile  male 
dimimies  in  all  seating  positions.  Thus, 
we  will  test  in  four  levels  of  stringency: 
J-tiu-n  with  light  and  heavy  loads;  and 
Roll  Rate  Feedback  Fishhook  with  light 
and  heavy  loads.  The  J-tum  with  light 
load  is  the  least  stringent,  and  the 
Fishhook  with  heavy  load  is  the  most 
stringent.  The  rating  example  in  the 
next  section  assumes  only  four  binar>' 
dynamic  performance  variables,  namely 
did  it  tip-up  or  not  in  each  of  the  four 
maneuver/load  combinations.  The 
speed  at  tip-up  will  be  available  as 
another  level  of  stringency,  but  it  is  not 
clear  whether  it  will  be  needed.  A 
greater  number  of  dynamic  variables 
may  not  further  improve  the  fit  of  the 
statistical  model. 

VII.  Proposed  Rollover  Resistance 
Rating  Alternatives 

While  many  commenters  suggested  or 
supported  specific  dynamic  rollover 
tests,  only  two  of  them  made 
suggestions  about  how  to  use  the  results 
of  dynamic  rollover  tests  in  ratings  of 
rollover  resistance.  GM  defined 
minimum  levels  of  performance  for  the 
centrifuge  tip-up  test,  the  constant 
radius  driving  maneuver  test  of 
maximum  lateral  acceleration,  and  the 
stability  margin  which  is  the  difference 
between  centrifuge  test  result  and  the 
constant  radius  maneuver  test  result.  A 
vehicle  meeting  all  three  minimum 
levels  of  performance  would  be  rated  2 
stars.  It  also  defined  a  single  higher 
"bonus  star"  level  for  each  of  the  three 
performance  criteria,  making  it  possible 
to  rate  up  to  3  bonus  stars  for  total  rating 
of  5  stars.  Toyota  presented  an  example 


of  a  range  of  Lateral  Acceleration  for 
Rollover  (LAR)  in  a  fishhook  maneuver 
(with  pulse  braking  if  necessary)  for  a 
number  of  hypothetical  vehicles  divided 
into  5  star  levels  of  increasing  LAR. 
noting  that  the  actual  star  levels  should 
be  determined  "through  NHTSA  testing/ 
data  analysis."  GM's  suggestion  is  based 
on  the  idea  of  being  directionally 
correct — a  vehicle  with  better  rollover 
stability  attributes  should  earn  a  higher 
rating.  Toyota's  example  is  based  on 
directional  correctness  as  a  minimum;  it 
is  unclear  whether  its  reference  to 
NHTSA  data  analysis  refers  to  the 
analysis  of  test  data  to  determine  the 
likely  extremes  of  LAR  or  to  the  analysis 
of  rollover  statistics  for  vehicles  of 
known  LAR. 

NHTSA's  present  rollover  resistance 
ratings  based  on  SSF  are  interpreted  in 
terms  of  a  predicted  rollover  rate  for  the 
vehicle  if  it  is  involved  in  a  single 
vehicle  crash.  This  goes  far  beyond  the 
GM-suggested  minimum  quality  of 
directional  correctness  for  a  rating 
system.  The  NAS  study  strongly 
supported  the  use  of  SSF  to  predict 
rollover  rate  as  long  as  the  model 
relating  SSF  and  rollover  risk  could  be 
demonstrated  to  be  repeatable  across 
data  sets  (shown  by  a  tight  confidence 
limits  about  the  regression  line).  While 
the  logit  model  underestimates  the 
rollover  risk  of  vehicles  with  ver\"  low 
SSF,  its  tight  confidence  limits  can  be 
calculated  by  standard  statistical 
software,  and  NAS  concluded  that  the 
repeatability  of  the  model  would 
support  the  discrimination  of  more  than 
5  levels  of  rollover  resistance  for  light 
vehicles. 

Should  Rollover  Resistance  Be  Rated 
Using  Dynamic  Maneuver  Tests  Alone? 

The  requirements  of  the  TREAD  Act 
refer  only  to  a  "dynamic  test  on 
rollovers"  and  are  silent  about  rollover 
resistance  information  derived  from 
static  measures.  However,  the  NAS 
study  of  the  present  rollover  rating 
system  recommended  that  "NHTSA 
should  vigorously  pursue  the 
development  of  dynamic  testing  to 
supplement  the  information  provided 
by  SSF"  [emphasis  added].  NAS  did  not 
suggest  that  any  combination  of 
dynamic  tests  alone  was  sufficient  for 
consumer  information  on  rollover 
resistance,  and  its  report  explained  that 
in  the  final  out-of-control  phase  of  a 
rollover  crash  "SSF  and  the  terrain  over 
which  the  vehicle  is  moving  are  the 
dominant  determinants  of  whether 
rollover  will  occur." 

NHTSA  agrees  that  the  dynamic  tests 
should  supplement  rather  than  replace 
the  static  measures  for  the  reasons  given 
by  NAS,  but  also  because  ratings 
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derived  onlv  tmm  tlynamic  driving 
maneuver  tests  would  severely  limit  the 
scope  of  the  consumer  information.  The 
terrain  over  which  dvnamic  driving 
maneuver  tests  for  rollover  take  place  is 
>mooth  dr\  pavement,  but  the  vast 
majority  nf  rollovers  take  place  on 
terrain  that  includes  soft  soil,  curbs  and 
iither  objects  that  can  place  higher 
tripping  forces  on  the  vehicle  than  (.an 
tire/pavement  friction  There  are  a 
number  of  vehicle  design  strategies  for 
preventmg  tip-up  in  maneuver  tests. 
Those  that  involve  lowering  the  center 
of  gravitv  of  the  vehicle,  increasing  its 
track  width  or  reducing  body  sway 
would  be  expected  to  increase  the 
vehicles  general  rollover  resistance 
both  on-road  and  in  the  event  of  contact 
with  a  curb,  soft  soil  or  other  tripping 
mechanism. 

There  are  also  a  number  of  vehicle 
design  strategies  to  prevent  tip-up  in 
maneuver  tests  that  involve  reducing 
the  lateral  tire/pavement  friction  These 
strategies  range  from  simply  using  low- 
traction  tires  to  sophisticated  "rollover 
prevention'  systems  that  can  apply  one 
or  more  brakes  in  response  to  sensing  a 
potential  rollover  situation  When  a  tire 
is  subjected  to  heavv  braking,  its 
capacity  for  lateral  traction  is  greatly 
reduced  This  principle  can  be  used  to 
cause  the  vehicle  to  skid  rather  than  tip- 
up  under  control  of  a  "rollover 
prevention'  svstem  (that  uses  the  brake 
intervention  capability  of  ESC  under 
control  of  a  tip-up  sensing  rather  than 
vaw  sensing  computer  program)  Design 
strategies  that  depend  on  the  active  or 
passive  management  of  tire  traction  can 
be  effective  in  reducing  the  risk  of  a 
vehicle  rolling  over  on  the  road  where 
tire  traction  matters  However,  the  on- 
road  untripped  rollover  is  a  special  and 
limited  case  of  rollover  crash;  most 
rollovers  are  initiated  by  a  tripping 
mechanism  other  than  tire  traction  NAS 
found  that  dynamic  maneuver  tests  for 
rollover  are  important  because  they  are 
sensitive  to  vehicle  properties  that  are 
not  reflected  in  static  measures  of 
rollover  resistance  But,  a  dynamic 
maneuver  test  alone  can  only  assure  the 
measured  level  of  rollover  resistance  in 
the  case  of  on-road  untripped  rollover 
because  tip-up  in  the  dynamic  test  can 
be  prevented  by  tire  traction 
management  strategies  that  have  no 
effect  when  a  tripping  mechanism  (other 
than  tire  traction)  initiates  the  rollover 
Using  dvnamic  maneuver  tests  to 
supplement  the  information  on  rollover 
resistance  obtained  from  static 
measurements  represents  a  potential 
improvement  in  consumer  information, 
but  the  use  of  dynamic  maneuver  tests 
alone  would  result  in  rollover  resistance 


ratings  that  may  not  apply  to  the  most 
(  oinmon  tvpe  of  real-world  rollover 
crash  in  which  the  vehicle  strikes  a 
tripping  mechanism.  That  would 
significantly  reduce  the  correlation  of 
rollover  resistance  ratings  to  real-world 
rollover  crashes 

Rollover  Resistance  Ratings  Based  on 
Both  Static  Measures  and  Dynamic 
Maneuver  Tests 

Alternative  I — Combine  Static  and 
Eh'namic  Vehicle  Measurement  in  a 
Statistical  Model  of  Rollover  Risk 

The  ideal  rollover  resistance  rating 
system  would  give  consumers 
information  on  the  risk  of  rollover  in  a 
single  vehicle  crash  taking  into  account 
both  the  static  properties  of  a  vehicle 
and  its  performance  in  dynamic 
maneuver  tests.  The  risk  based  system  is 
better  than  a  system  that  is  merely 
directionallv  correct.  In  addition  to 
answering  the  question  'is  the  rollover 
risk  lower  for  vehicle  A  or  vehicle  B?", 
it  can  answer  also  the  questions,  'how 
much  lower'"  and  "what  is  the  absolute 
risk'" 

The  present  rollover  resistance  ratings 
are  based  on  a  statistical  model  that 
considers  about  221,000  single  vehicle 
crashes  of  100  popular  make/model 
vehicles  for  which  we  have  SSF 
measurements  In  addition,  each  state 
accident  report  provides  a  number  of 
driver  demographic  variables  (sex,  age, 
sobrietvl,  road  characteristic  variables 
(speed  limit,  hill,  curve,  slippery 
surface),  and  weather  variables  (storm, 
darkness)  A  statistical  model  can  use 
the  real-world  crash  data  to  determine 
the  effect  of  any  variable  on  the 
proportion  of  single  vehicle  crashes  that 
result  in  rollover  (rollover  risk)  in  the 
presence  of  other  variables  that  may  also 
exert  an  influence  In  the  present  case, 
the  only  vehicle  variable  is  SSF,  and  the 
model  predicts  the  risk  of  rollover  as  a 
function  of  SSF  in  the  presence  of  the 
many  combinations  of  confounding 
variables  in  the  data  sample  of  221 ,000 
crashes  The  predicted  rollover  risk  of  a 
vehicle  in  a  single  vehicle  crash,  based 
on  its  SSF,  becomes  its  rollover 
resistance  rating  which  is  expressed  in 
five  discrete  levels  (less  than  10%.  10% 
to  20%,  20%  to  30%.  30%  to  40%.  more 
than  40%)  designated  by  one  to  five 
stars 

.\s  mentioned  previously,  the  NAS 
recommended  that  we  use  a  logistic 
regression  model  instead  of  the  linear 
regression  model  in  order  to  establish 
tight  confidence  limits  on  the 
repeatability  of  the  model,  and  it  found 
that  the  differences  of  rollover  risk 
between  vehicles  predicted  by  the 
statistical  model  were  significant 


enough  to  support  more  than  five 
discrete  levels.  Also,  the  NAS  study 
recommended  that  NHTSA  develop  a 
risk  model  that  combines  the  SSF 
measurement  with  the  results  of  one  or 
more  dynamic  maneuver  tests  for  a 
more  robust  consumer  information 
rating  on  rollover  resistance. 

The  NAS  study  was  not  concerned 
with  the  distinction  between  tripped 
and  untripped  rollovers  because  it  is  the 
magnitude  and  duration  of  the  forces 
that  cause  rollover  in  all  circumstances. 
NHTSA  has  considered  the  distinction 
between  tripped  and  untripped 
rollovers  important  in  making  a  choice 
between  a  road  maneuver  test  or  a 
general  rollover  resistance  indicator 
metric  like  SSF  for  consumer 
information  because  tripped  rollovers 
are  much  more  common  occurrences. 
However,  the  NAS  recommendation  of 
including  both  SSF  and  road  maneuver 
test  results  in  a  risk  model  makes  the 
distinction  between  tripped  and 
untripped  rollovers  unnecessary.  The 
recommendation  does  not  require  a 
choice  between  the  two  types  of  rollover 
resistance  measures  because  both  are 
included.  Also,  the  risk  model  will  be 
calculated  using  all  available  rollover 
data  including  tripped  and  untripped 
rollovers  from  several  states  for  a 
number  of  vehicles  that  we  will  test 
using  J-Tum  and  Fishhook  maneuvers 
and  measure  for  SSF.  The  predictive 
power  of  both  SSF  and  road  maneuver 
tests  determined  by  real-world  data  will 
be  reflected  in  the  risk  model. 

We  plan  to  conduct  dynamic  rollover 
tests  of  various  levels  of  stringency  The 
f-turn  maneuver  with  a  driver  and 
instruments  (light  load  configuration)  is 
the  least  stringent.  It  would  be  rare  for 
this  maneuver  to  cause  tip-up  of  a 
modern  vehicle.  The  same  J-tum  test 
performed  with  a  passenger  load  in 
every  seating  position  (heavy  load 
configuration)  is  a  more  stringent  test 
that  is  likely  to  cause  tip-up  for  a  few 
vehicles.  The  Fishhook  test  with  roll 
rate  feedback  is  more  stringent  than  the 
[turn  test  because  it  includes  a  steering 
reversal  designed  to  occur  at  the  least 
favorable  instant  for  each  vehicle.  It 
would  also  be  performed  in  both  light 
and  heavy  vehicle  load  configurations 
for  a  total  of  four  levels  of  test 
stringency.  Each  maneuver  is  repeated 
in  a  series  of  increasing  speeds  until  it 
tips-up  or  reaches  the  maximum  test 
speed.  The  speed  at  tip-up  offers  a 
discriminator  within  each  stringency 
level  if  needed. 

We  believe  that  this  suite  of  dynamic 
rollover  tests  will  identify  vehicles 
vulnerable  to  rolling  over  without  the 
presence  of  a  tripping  mechanism,  and 
identify  a  relative  rank  order  of  vehicles 
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regarding  this  vulnerability.  However, 
the  vehicle's  rank  order  alone  does  not 
predict  the  rollover  risk  associated  with 
its  level  of  vulnerability  to  tip-up  in 
dynamic  rollover  tests.  Also,  the 
dynamic  test  program  is  not  expected  to 
distinguish  between  vehicles  having  an 
SSF  of  about  1.2  or  greater  because  they 
are  unlikely  to  tip-up  in  any  dynamic 
maneuver  test  for  rollover.  This 
expectation  is  based  upon  NHTSA's 
rollover  maneuver  research  from  1997  to 
present. 

Combining  the  dynamic  rollover  test 
results  with  SSF  in  a  risk  model  should 
overcome  the  limitations  discussed 
above.  Consider  two  vehicles  with  a 
similar  SSF,  If  one  vehicle  tips  up 
during  dynamic  rollover  tests  but  the 
second  does  not,  we  would  expect  this 
advantage  to  manifest  itself  in  the 
rollover  crash  statistics  of  real  vehicles. 
Likewise,  a  vehicle  that  tips-up  only  in 
high  severity  maneuvers  should  have 
better  real-world  performance  than  a 
vehicle  of  similar  SSF  that  tips  up  in 
lower  severity  maneuvers  as  well.  Even 
if  the  real-world  reduction  in  rollover 
risk  associated  with  better  dynamic 
maneuver  test  performance  proves  to 
not  be  large,  it  is  certainly  reasonable  to 
expect  it  to  affect  the  statistical  risk 
model  when  it  is  entered  along  with 
SSF  as  one  or  more  additional  vehicle 
variables. 

The  logistic  regression  model 
recommended  by  NAS  (referred  to  as 
the  logit  model)  gives  an  example  of 
how  the  dynamic  and  static  information 
could  be  combined  in  a  risk  model.  As 
presented  in  the  NAS  report,  the  model 
operated  on  three  driver  description 
variables,  four  road  description 
variables,  two  weather  variables,  but 
only  one  vehicle  variable.  There  is  no 
obvious  reason  why  the  same  model 
could  not  operate  on  additional  vehicle 
variables.  While  we  are  particularly 
interested  in  differences  in  rollover  risk 
between  vehicles  wdth  different 
dynamic  test  performance  but  similar 
SSF,  we  recognize  that  dynamic  test 
results  and  SSF  are  not  independent 
variables.  But  some  of  the  variables 
describing  the  driver,  road  and  weather 
also  were  not  independent.  The 
hypothetical  exercise  described  below 
seems  to  confirm  that  logistic  regression 
can  use  interrelated  variables  without 
difficulty. 

The  data  base  we  have  used  to 
construct  linear  and  logistic  regression 
models  for  the  existing  rating  program 
and  to  assist  NAS  in  its  study  of  rollover 
ratings  contains  the  state  crash  data  for 

100  vehicle  make/ models  and  their  SSF 
measurements,  but  we  do  not  have 
dynamic  maneuver  test  results  for  these 
vehicles.  In  order  to  evaluate  the  logistic 


regression  process  when  dynamic  test 
results  as  well  as  SSF  are  used  as 
vehicle  variables,  we  selected  25 
vehicles  from  our  100  vehicle  data  base 
and  tried  to  estimate  their  probable 
dynamic  maneuver  test  results  based  on 
previous  dynamic  tests  of  similar  make/ 
models.  In  the  absence  of  real  test 
results  these  hypothetical  maneuver  test 
results  allowed  us  to  use  the  logistic 
regression  software  with  vehicle 
multiple  variables.  The  hypothetical 
dynamic  maneuver  test  results  were  in 
the  form  of  4  binary  (yes/no)  variables 
representing  whether  the  vehicle  would 
tip-up  in  the  four  maneuver  tests  of 
differing  stringency  (J-tum/light  load,  J- 
tum/heavy  load.  Fishhook/light  load. 
Fishhook/heavy  load).  The  possible  sub- 
levels  of  performance  defined  by  test 
speed  at  tip-up  were  not  used.  The  data 
base  included  about  88,000  single 
vehicle  crashes  of  the  25  vehicle  make/ 
models  with  the  real  driver,  road, 
weather  and  SSF  data,  but  only  our 
estimates  for  dynamic  "data". 

First,  logistic  regression  was 
performed  with  SSF  as  the  only  vehicle 
variable.  The  result  is  presented  by  the 
dashed  line  in  Figure  1 .  It  is  essentially 
identical  to  the  result  of  the  "logit 
model"  recommended  by  NAS  that  was 
constructed  using  a  221,000  crash  data 
base  of  which  the  88,000  crashes  are  a 
subset.  The  similarity  of  the  results  is 
consistent  with  the  finding  of  very  tight 
confidence  limits  for  the  model. 

Next,  the  logistic  regression  was 
repeated  using  the  hypothetical 
dynamic  maneuver  test  results  in 
addition  to  SSF  as  vehicle  variables. 
The  points  on  the  graph  are  the 
predicted  rollover  rates  for  each  of  the 
25  vehicles  considering  both  its  static 
and  dynamic  measurements  under  the 
mean  distribution  of  the  driver,  road 
and  weather  variables.  The  locus  of 
points  generally  follows  the  line 
predicted  by  SSF  alone  but  shows 
differences  in  predicted  rollover  rates  as 
a  result  of  hypothetical  dynamic  test 
performance,  especially  at  the  low  end 
of  the  SSF  range.  We  estimated  in  the 
hypothetical  dynamic  maneuver  test 
results  that,  with  one  exception,  none  of 
the  vehicles  with  an  SSF  greater  than 
1.17  would  tip  up  in  even  our  most 
severe  dynamic  maneuver  test. 
However,  even  if  a  vehicle  does  not  tip- 
up  in  our  maneuver  tests,  its  risk  of 
rollover  is  not  zero,  and  it  is  strongly 
related  to  SSF  as  shown  in  the  model. 
The  model  also  allows  for  the 
possibility  that  vehicles  with  the  same 
SSF  may  have  significant  differences  in 
dynamic  test  results  that  influence  the 
real  rollover  risk.  These  are  the 
characteristics  we  expect  in  a  reasonable 
risk  model.  While  this  preliminary 


investigation  of  logistic  regression  as  a 
means  to  combine  static  and  dynamic 
measurements  is  encouraging,  NHTSA 
will  continue  to  examine  the  theoretical 
soundness  and  confidence  limits  of  the 
model  in  keeping  with  the 
recommendations  of  NAS.'' 

The  relative  value  of  static  versus 
dynamic  measurements  for  determining 
the  rollover  resistance  of  vehicles  is  a 
significant  question.  Certainly,  the  use 
of  both  types  of  information  to 
determine  rollover  resistance  should 
lead  to  the  most  accurate  information, 
but  one  must  determine  the  relative 
weighting  of  the  static  and  dynamic 
measurements.  The  combination  of  the 
static  and  dynamic  information  in  a 
statistical  model  of  rollover  risk  is  an 
objective  way  to  let  real-world  crash 
data  determine  the  weighting  that  best 
represents  the  outcomes  of  crashes. 
Besides  providing  the  best  rollover  risk 
estimates,  the  statistical  model  also  has 
the  advantage  of  not  requiring 
judgments  about  appropriate  data 
weighting  from  NHTSA  or  any  of  the 
interested  parties.  Regardless  of  the  / 

rating  method,  the  NCAP  program  will       V — 
make  available  the  test  results  for  SSF 
and  for  each  of  the  dynamic  maneuver 


'■We  noted  that  the  predicted  rolloser  risk  of 
vehicles  at  the  low  end  of  the  .SSF  range  m  Figure 
1  was  considerably  larger  for  the  model  including 
dynamic  maneuver  results  than  for  the  logistic 
model  using  SSF  only  This  is  due  in  part  to  an 
apparent  limitation  in  the  form  of  the  risk 
prediction  curve  with  a  single  independent  \ariable 
inherent  to  the  basic  logistu  regression  procedure 
that  prevents  the  line  from  having  sufficient 
curvature  to  follow  the  trend  in  rollover  risk  versus 
SSF  in  the  data  set  presented  to  the  model  The 
exponential  risk  curve  upon  which  our  current  SSF 
rollover  resistance  ratings  are  based  agrees  more 
closely  with  the  logistic  model  operating  on  both 
the  SSF  and  the  hypothetical  dynamic  maneuver 
tests  Our  current  rating  system  also  agrees  more 
closelv  with  the  actual  rollover  rates  of  vehicles 
than  does  the  basic  logistic  regression  procedure 
operating  on  SSF  alone  We  expect  to  overcome  the 
limitation  in  the  form  of  the  risk  prediction  curve 
of  the  logistic  regression  model  operating  on  SSF 
alone  bv  using  transformations  of  SSF  (loglSSF)  for 
example)  as  the  vehicle  variable  Once  we  have 
achieved  a  model  with  the  goodness  of  fit  of  our 
current  exponential  model  and  the  nanow 
confidence  limits  of  the  logistu  model 
recommended  by  NAS.  we  can  add  the  dynamic 
maneuver  test  results  with  the  certaintv  that  we  are 
refining  the  risk  prediction  rather  than 
compensating  for  the  deficiencies  ot  the  base 
model.  In  the  example  of  Figure  1 .  we  would  not 
expect  much  change  in  the  points  representing  the 
risk  predictions  of  the  25  vehit  le  w  ith  both  SSF  and 
dynamic  maneuver  test  results  The  use  of  multiple 
variables  tends  to  free  the  model  of  the  restrictions 
in  form  that  are  otherwise  manifested  m  a  single 
variable  model  by  the  need  to  represent  an 
exponential  risk  relationship  by  single  continuous 
line  with  a  large  change  in  curvature  in  our  data 
range  However,  we  would  expect  the  line 
representing  an  improved  logistic  model  with  SSF 
only  to  conform  more  closely  to  the  actual  vehicle 
rollover  rates,  and  we  would  expect  the  spread 
between  the  SSF  line  and  the  vehicle  points  to 
represent  only  the  effect  of  the  dynamic 
performance  of  the  vehicle. 
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tests,  so  that  consumers  can  see  the 
basis  nf  our  rating  and  exercise  their 
own  ludgments  about  their  particular 
concerns. 

However,  this  method  of  rollover 
resistance  rating  has  some  drawbacks. 
Dynamic  maneuver  test  results  for 
vehicles  with  large  samples  of  single 
vehicle  c:rash  data  are  needed  to 
compute  a  robust  risk  model  In  order  to 
use  dvnamic  test  results  in  risk-based 
ratings.  \HTSA  must  first  test  a  number 
of  older  vehicles  to  correlate  the 
combined  vehicle  information  of 
dvnamic  test  performance  and  SSF  to 
rollover  rate  using  a  large  crash 
database  Eventually  the  NCAP  test 
results  will  supply  the  risk  model  with 
vehicle  information,  but  sufficient 
corresponding  crash  data  will  trail  the 
vehicle  measurements  by  at  least  four 
years  State  accident  records  are 
reported  to  NHTSA  yearly,  but  thev  lag 
by  about  two  model  years.  Even  a  high 
production  vehicle  requires  about  two 
years  of  exposure  to  accumulate 
sufficient  single  vehicle  crash  data  in 
the  few  states  with  reliable  reporting  of 
both  vehicle  identification  and  rollover 
crashes  [Consequently,  it  will  be  a 
number  of  years  before  the  effe(  ts  on 
rollover  rate  of  traction  management 
strategies  and  other  tec:hno|ogies  that 
improve  dynamic  maneuver  test  results 
are  represented  directly  in  the  risk 
model  In  the  mean  time,  vehicle 
characteristics  that  improve  rullover 
resistance  onlv  in  the  special  case  of  on- 
road  untripped  rollover  may  be 
overvalued  in  the  risk  model  in 
comparison  to  vehicle  characteristics 
that  improve  resistance  to  both 
untripped  and  tripped  rollover. 

Critics  of  the  .SSF-based  rating  system 
may  view  the  combination  of  dynamir 
and  statu  measurements  in  a  risk  mode! 
as  an  attempt  by  NHTSA  to  devalue  the 
dvnamic  tests.  That  is  not  the  case.'  It 
IS  true  that  SSF  is  a  strong  predictor  of 
the  risk  of  rfiUnver  espet  lally  in  a 
tripping  situation  and  that  most 
rollovers  are  tripped.  Cons^xjuently.  we 
expect  SSF  to  have  a  strong  effect  in  a 
risk  model  even  when  dvnamic  test 
variables  arf  also  included.  However, 
the  strong  effect  of  SSF  is  not  likely  to 
diminish  the  differences  m  riillnver  rate 
predicted  for  difference  in  dynamic 
performance.  We  note  that  the  example 
■  if  Figure  1  is  based  onlv  on  estimates 


■  Th-     xii.iile  ijf  Figure  I  shows  iubslantial 
liiffT't-.i  -s  .11  risk,  prediction  b\  sUnddni  liigislic 
regrttssion  when  hypothetical  dynamic  lesl  results 
are  added  to  a  model  using  only  SSF  to  describe 
the  vehicle.  This  example  demonstrates  the 
potential  value  of  adding  dynamic  test  results  In  the 
logit  model  be<.ause  the  predictions  that  include  the 
hypothetical  dynamic  test  results  more  closely 
match  the  actual  rollover  rates. 


of  dynamic  ttsst  performance.  We  will 
not  know  until  we  have  actual  dynamic 
test  results  for  some  of  the  100  vehicles 
in  our  221.000  crash  database  whether 
the  effect  of  dynamic  test  performance 
on  the  rollover  risk  model  is  as  great  as 
exptHttnl 

Alternative  2:  Separate  Ratings  for 
Dynamic  Rollover  Test  Results  and 
Static  Vehicle  Measurements 

An  alternative  rating  system  is 
proposed  to  address  concerns  that 
combining  the  dynamic  and  static 
information  in  a  risk  model  could  give 
the  dvnamic  tests  less  influence  than 
concerned  parties  would  prefer  It  is 
based  on  the  idea  that  the  dynamic 
rollover  maneuver  tests  are  a  direct 
representation  of  an  on-road  untripped 
rollover  Therefore,  the  dynamic  test 
results  may  be  reported  separately  as 
ratings  of  resistance  to  untripped 
rollover  Likewise,  the  SSF 
measurements  would  be  presented 
separately  as  ratings  of  resistance  to 
tripped  rollover 

We  believe  that  the  vast  majority  of 
the  rollovers  in  our  221.000  single 
vehicle  crash  database  are  tripped 
rollovers.  However,  it  is  impossible  to 
identify'  those  that  may  be  untripped 
because  state  accident  reports  are  not 
concerned  with  that  level  of  detail. 
About  95  percent  of  the  small  number 
of  rollover  crashes  investigated  directly 
by  NHTSA  in  great  detail  (the  NASS- 
CDS  program)  were  tripped  Assuming  a 
similar  distribution  of  tripped  and 
untripped  rollovers,  our  large  database 
IS  a  suitable  basis  for  a  risk  model  of 
tripped  rollover  using  SSF.  The  tripped 
rollover  risk  predictions  would  be  the 
same  as  the  present  risk  predictions 
except  for  the  changes  in  statistical 
methodology  recommended  by  NAS. 

Infortunatelv.  the  NASS-CDS 
database  receives  reports  of  only  about 
10  iintripp»'d  rollovers  (and  about  200 
tripped  rollovers)  a  year,  precluding  any 
possibility  of  risk  prediction  tm  a  make/ 
model  basis  for  untripped  rollover. 
Ratings  of  resistance  to  untripped 
rollover  would  have  to  be  based  simply 
on  the  principal  of  directional 
corre<  tness  For  instance,  a  vehicle  that 
did  not  tip-up  in  any  maneuver  at  any 
load  condition  would  be  rated  "A":  a 
vehicle  that  would  tip-up  in  a  maneuver 
test  only  when  loaded  at  every'  seating 
position  would  be  rated  "B";  and  a 
vehicle  that  would  tip-up  in  a  maneuver 
test  even  in  the  lightly  loaded  condition 
would  be  rated   "C"". 

This  rating  system  also  has  some 
disadvantages.  The  use  of  two  sets  of 
ratings  about  the  same  general  type  of 
crash  would  be  difficult  to  communicate 
effectively  to  consumers.  It  will  also  be 


hard  to  explain  to  consumers  why  the 
SSF  rating  may  be  expressed  in  terms  of 
risk  but  not  the  dynamic  rating.  Since 
the  only  risk  information  in  the  rating 
system  would  be  associated  with  the 
static  measures,  those  most  interested  in 
the  dynamic  tests  may  find  that  more 
dismissive  of  the  dynamic  tests  than  the 
combination  of  both  types  of 
information  in  a  single  risk  model. 
Since  an  unknown  portion  of  our  crash 
database  does  contain  untripped 
rollovers,  the  risk  model  based  on  that 
data  without  the  use  of  untripped 
rollover  test  data  at  hand  may  also  be 
perceived  as  not  the  best  use  of  all  data 
available  to  NHTSA. 

Some  of  the  parties  most  interested  in 
dynamic  tests  have  commented 
repeatedly  that  SSF  should  not  be  used 
in  the  rollover  resistance  rating  of 
vehicles.  However,  consumer 
information  based  only  on  dynamic 
maneuver  tests  greatly  reduces  the 
assessment  of  the  physical  forces  that 
cause  real  world  rollovers.  That  would 
make  the  consumer  information  less 
useful  to  the  public. 

SSF  measures  the  steady,  rigid  body 
load  transfer  common  to  all  rollovers. 
The  quasi-static  centrifuge  test  adds  a 
measurement  of  the  load  transfer  due  to 
body  roll  which  should  also  be  common 
to  ail  rollovers.  The  Exponent  sled  test 
and  the  straight  tethered  centrifuge  test 
add  roll  momentum  effects  typical  of 
tripped  rollovers  and  possibly  )-turn 
tests.  The  dynamic  maneuver  tests  add 
to  these  only  a  measurement  of  the 
effect  of  ESC  and  other  electronic 
"rollover  prevention"  systems  and  a 
measurement  of  dynamic  suspension 
behavior  that  may  detect  unusual 
problems  at  limit  conditions.  However, 
the  test  conditions  of  dynamic 
maneuver  tests  are  limited  by  on-road 
tire  traction  and  represent  only  the 
special  case  of  on-road  untripped 
rollover.  Hence,  we  believe  the  dynamic 
maneuver  tests  should  be  used  to 
supplement  in  some  way  one  of  the 
other  three  types  of  tests  with  relevance 
to  tripped  rollovers  because  tripped 
rollovers  represent  the  vast  majority  of 
real  world  rollovers. 

Consumers  Preferences  for  Presentation 
of  Rollover  Ratings 

In  response  to  the  NAS 
recommendations  and  in  order  to  better 
refine  approaches  to  developing  and 
delivering  consumer  information  on 
rollover,  NHTSA  recently  initiated 
additional  consumer  research  on 
rollover.  This  research  was  to  further 
explore  the  perceptions,  opinions, 
beliefs  and  attitudes  of  drivers  about 
vehicle  rollover,  and  to  gather  reactions 


Federal  Register / Vol.  67,  No.  194 /Monday,  October  7,  2002 / Proposed  Rules 


62543 


to  different  presentations  of  ratings  and 
other  rollover  information. 

The  consumer  research  conducted 
was  iterative  in  that  it  utilized 
individual  in-depth  interviews  as  a  first 
phase,  and  focus  group  testing  as  a 
second  phase.  The  in-depth  interviews 
were  conducted  with  22  persons  in 
Baltimore,  MD  in  March,  2002.  A  total 
of  12  focus  groups  of  106  persons  were 
conducted  in  Chicago,  Dallas,  and 
Richmond  in  April,  2002.  Participants 
for  both  the  interviews  and  focus  groups 
had  to  have  purchased  or  planned  to 
purchase  a  vehicle  within  the  year. 
They  also  had  to  rate  safety  as 
somewhat  or  very  important  in  their 
vehicle  purchase  decisions.  One-third  of 
the  participants  also  had  to  rate  rollover 
as  somewhat  or  very  important  in  their 
purchase  decisions. 

The  in-depth  interviews  were 
conducted  with  the  intention  of 
exploring  consumer  beliefs  and 
perceptions  in  a  probing  more  detailed 
way  than  is  possible  in  focus  groups. 
The  interviews  also  served  to  provide 
insights  as  to  how  the  focus  groups 
could  be  most  effectively  conducted  to 
acquire  the  desired  findings.  The 
interview  results  provided  the  basis  for 
modifying  approaches  and  sample 
materials  presented  at  the  focus  groups. 
This  iterative  process  did  not,  however, 
render  opposing  or  contradictory 
results.  The  findings  of  the  interviews 
and  focus  groups  were  remarkably  and 
consistently  similar.  The  key  findings 
are  as  follows: 

Understanding  of  and  Preference  for 
Dynamic  and/or  Static  Rating  for 
Rollover 

•  Virtually  all  participants  were  able 
to  identify  the  difference  between  the 
tests  for  the  Static  Stability  Factor  (SSF) 
Rollover  Rating  and  the  Dynamic  Test 
rollover  rating,  i.e.,  that  the  first  is  a 
vehicle  measurement  and  that  the  latter 
involves  maneuver  tests. 

•  Most  participants  preferred  a 
combined  rating,  especially  once  they 
understood  that  95%  of  real-world 
rollovers  are  accounted  for  by  SSF. 
Those  who  said  they  should  be 
presented  separately  thought  they 
would  provide  consvuners  with  more 
information;  but  they  also  thought  that 
the  different  (5  pt  vs.3  pt)  rating  scales 
presented  would  confuse  people.  Many 
thought  that  a  dynamic  test  was  more 
realistic. 

•  Some  participants  had  trouble 
understanding  "track  width"  and 
"center  of  gravity  height"  in  the 
description  of  SSF. 

•  Even  though  most  participants  did 
not  explain  rollover  in  the  same  way  it 
was  described  to  them,  most  stated  that 


the  description  of  rollover  they  read 
(from  NHTSA  web-site  information  on 
rollover)  was  understandable. 

•  Some  of  the  rollover  terminology; 
"rollover  resistance  rating,"  'tripped 
by"  and  especially  "tripped  by  a  ditch," 
were  confusing  or  did  not  make  sense  to 
many  of  the  participants. 

Preferences  for  Presentation  of  Rollover 
Ratings  and  Information 

•  Participants  were  presented  with 
stars,  numbers,  letters  and  descriptive 
language  as  alternatives  for  presenting 
rollover  ratings.  Stars  were 
overwhelmingly  preferred  by  both 
interview  and  focus  group  participants. 
They  clearly  disliked  number  ratings, 
and  were  ambivalent  about  letters  and 
descriptors.  Graphics  presented  to 
participants  are  shown  in  Figure  2  and 
in  the  report  "Findings  of  21  In-Depth 
Interviews  and  12  Focus  Group 
Discussions  Regarding  Vehicle 
Rollover,"  which  is  available  in  the 
docket  for  this  notice. 

•  Participants  accurately  interpreted 
the  star  ratings,  with  and  without  the 
key  that  explained  what  each  star  meant 
and  which  was  better.  However,  many 
did  not  fully  grasp  that  the  ratings  were 
vehicle  ratings  and  were  therefore 
confused  by  or  did  not  find  credible  the 
actual  data  sets  that  showed  percentages 
from  over  40%  to  under  10%  for 
rollover  risk. 

•  When  presented  with  a  bar  graph 
that  showed  an  individual  vehicle 
among  all  vehicles,  most  interview- 
participants  found  the  bar  graph 
complicated  and  too  vague.  Some  said 
it  might  be  useful  to  decide  between 
different  vehicle  classes.  The  bar  graph 
was  refined  visually  and  presented  as  a 
way  of  checking  an  individual  vehicle 
through  the  web-site  for  the  focus 
groups.  When  shown  this  graph 
depicting  where  a  certain  vehicle 
ranked  in  relationship  to  other  vehicles 
in  it's  class,  and  against  all  classes  as 
well  as  where  it  fell  in  the  star  rating 
range,  most  participants  understood  it 
and  thought  it  useful. 

Preferences  for  Rating  Levels  for 
Rollover  Ratings 

•  Nearly  all  of  the  participants 
preferred  five  rating  levels.  Alternatives 
of  three  and  ten  ratings  were  presented 
through  the  use  of  numbers,  letters,  half- 
stars  and  narrative  descriptors.  Most 
said  they  did  not  like  the  half  stars,  but 
when  probed  said  it  might  make  a 
difference  in  whether  or  not  they  would 
consider  a  vehicle.  Interestingly,  many 
assigned  different  values  to  half-star 
ratings;  e.g.  3V2  stars  was  considered 
more  important  than  4'/:^  stars. 


•  Most  participants  felt  three  rating 
levels  were  too  few.  Very  few  felt  that 
10  rating  levels  were  appropriate.  Most 
thought  it  was  too  much  information 
and  unnecessary. 

The  findings  of  this  research  will  help 
NHTSA  to  develop  appropriate  and 
useful  rollover  ratings  and  consumer 
information  in  the  future.  NAS  has 
recommended  that  the  agency  provide 
the  public  with  additional  rating  levels 
in  order  to  allow  better  differentiation  of 
rollover  risk  between  vehicles.  While 
clearly  there  are  improvements  to  be 
made  in  how  rollover  resistance  and 
ratings  are  explained  and  made  useful  to 
the  consumer,  there  does  not  seem  to  be 
any  basis  in  our  research  to  date  for 
deviating  from  stars  or  from  the  five 
rating  levels  presently  being  used. 
However,  for  consumers  who  desire 
more  information  than  just  star-ratings, 
we  will  provide  detailed  information  on 
each  vehicle  on  the  web-site.  Consumers 
will  also  be  able  to  differentiate  between 
vehicles  through  use  of  the  internet 
based  bar-graph  data  that  tested 
positively,  and  through  other  as  yet 
undeveloped  presentations. 

Vni.  Intent  To  Evaluate  Centrifuge  Test 

The  test  device  for  the  centrifuge  test 
is  similar  in  concept  to  a  merry-go- 
round.  A  person  seated  at  the  edge  of 
the  merry-go-round  feels  a  lateral  force 
pushing  him  or  her  away  from  the 
spinning  surface  that  increases  with  the 
rotational  speed  of  the  merry-go-round. 
The  centrifuge  device  test  shown  in 
Figure  3  consists  of  an  arm  attached  to 
a  powered  vertical  shaft.  At  the  end  of 
the  arm  is  a  horizontal  platform  upon 
which  the  test  vehicle  is  parked.  As  the 
vertical  shaft  rotates,  the  parked  vehicle 
is  subjected  to  a  lateral  acceleration  that 
can  be  precisely  controlled  and 
measured.  The  basic  quasi-static 
measurement  is  the  lateral  acceleration 
at  which  the  parked  vehicle  experiences 
two-wheel  lift.  The  outside  tires  are 
restrained  by  a  low  curb  so  the 
measurement  is  independent  of  surface 
friction,  and  the  vehicle  is  tethered  for 
safety  to  prevent  excessive  wheel  lift. 
This  test  method  was  suggested  by  the 
University  of  Michigan  Transportation 
Research  "institute  (UMTRl)  both  in 
comments  to  our  notice  about  the 
present  rollover  resistance  ratings  and 
more  recently  in  the  context  of  the 
TREAD  Act.  As  discussed  in  Section  III, 
the  quasi-static  centrifuge  test  was  also 
recommended  by  GM.  Honda.  CU  and 
Advocates  as  a  possible  improvement 
on  SSF  to  measure  general  rollover 
resistance.  The  test  method  is  directed 
primarily  at  tripped  rollover,  which 
UMTRI  noted  accounts  for  all  but  a 
small  percentage  of  rollovers. 
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The  centrifuge  test  has  manv 
advantages   Like  SSF.  it  is  a 
measurement  that  that  can  be  performed 
accurateK .  repeatablv  and  econnmically 
(at  least  in  labor  costs).  It  is  arguably 
more  accurate  than  SSF  in  evaluating 
tripped  rollover  resistance  because  it 
includes  the  effect  of  the  outward  e.g. 
movement  as  a  result  of  suspension  and 
tire  deflections,  its  correlation  to  SSF 
would  be  high,  and  it  would  be 
expected  to  correlate  well  with  the 
actual  rollover  rates  of  vehicles,  because 
those  statistics  are  largely  driven  bv 
tripped  rollovers  The  quasi-static 
centrifuge  measurement  of  a  vehicle's 
lateral  acceleration  at  two-wheel  lift  is 
expected  to  be  roughly  10  percent  less 
than  the  vehicle's  SSF  with  about  a  +/ 
-  5  percent  range  to  cover  extremes  in 
roll  stiffness 

Despite  these  advantages,  we  did  not 
include  the  centrifuge  test  in  the  test 
evaluation  plan  thafr  was  the  subject  of 
our  July  2001  notice.  We  stated  the 
following  reasons: 

Improvements  in  centrifuge  test 
performance  ran  be  made  by  suspension 
changes  that  degrade  handling.  The  best 
performance  in  the  centrifuge  test  land  in  the 
closely  related  but  less  accurate  tilt  table  test) 
occurs  when  the  front  and  rear  inside  tires 
lift  from  the  platform  at  the  same  time.  The 
tuning  of  the  relative  front/ rear  suspension 
roll  stiffness  to  accomplish  this  will  cause 
the  vehicle  to  oversteer  more  than  most 
manufacturers  would  otherwise  desire.  We 
do  not  want  to  tempt  manufacturers  to  make 
this  kind  of  trade-off.  Further,  we  understood 
the  intention  behind  TRE.\D  to  be  that 
NHTSA  should  give  the  American  public 
information  on  performance  in  a  driving 
maneuver  that  would  evaluate  the 
performance  of  new  technologies  like  ESC. 
The  centrifuge  test  would  not  do  so. 

As  discussed  in  Section  111  of  this 
notice,  GM  provided  some  data 
disputing  our  concern  that 
improvements  in  centrifuge  test  scores 
could  be  obtained  at  the  expense  of 
changing  the  understeer/ oversteer 
suspension  tuning  of  vehicle  from  what 
the  manufaciurer  would  otherwise 
choose  as  optimum  for  handling  and 
consumer  satisfaction  We  request  that 
other  manufacturers  and  vehicle 
designers  review  GM's  information 
(comment  6  to  docket  NHTSA-2001- 
9663  notice  1)  and  comment  on  the 
validitv  of  NHTSA's  concern. 

In  view  of  the  interest  expressed  by 
several  commenters  in  centrifuge  testing 
and  the  potential  importance  GM's 
information,  NHTSA  intends  to  evaluate 
the  practicabilitv  of  centrifuge  testing. 
To  our  knowledge,  centrifuge  tests  for 
rollover  resistance  of  vehicles  have 
never  been  performed.  The  interest  of 
commenters  is  based  on  theoretical 
advantages  over  SSF  NHTSA  will 


develop  a  test  fixture  and  test  a  number 
of  vehicles  in  the  quasi-static  mode 
using  a  very  large  centrifuge  at  NASA's 
Goddard  Space  Flight  Genter  in 
Greenbelt,  Marvland, 

IX.  Handling  Tests 

A   The  Need  for  Handling  Testing  and 
a  Handling  Rating 

NHTSA  expects  that  implementation 
of  a  rollover  rating  system  using 
dynamic  tests  will,  over  time,  influence 
vehicle  designs  Therefore,  it  is  of  the 
utmost  importance  that  we  do  not 
encourage  designers  to  maximize 
vehicle  performance  in  rollover 
resistance  tests  by  degrading  other 
safetv  relevant  areas  of  vehicle 
performance. 

Several  possible  ways  to  maximize 
vehicle  performance  in  rollover 
resistance  tests  would  degrade  vehicle 
handling  For  example,  better 
performance  in  rollover  resistance  tests 
could  be  achieved  by  one  or  more  of: 

•  Making  the  vehicle  have  less 
turning  capabilitv  L'nfortunately.  this 
would  make  it  harder,  in  difficult 
situations,  for  drivers  to  keep  the 
vehicle  on  the  road  or  to  avoid  colliding 
with  other  vehicles,  pedestrians, 
animals,  and  other  objects. 

•  Equalizing  the  roll  stiffnesses  of  the 
front  and  rear  suspensions. 
Unfortunately,  this  mav  make  the 
vehicle  spin-out  in  limit  maneuvers. 

•  Making  the  vehicle  respond  slowly 
to  steering  inputs.  Again,  this  would 
make  it  harder,  in  some  situations,  for 
drivers  to  keep  the  vehicle  on  the  road 
or  to  avoid  colliding  with  other  vehicles 
or  pedestrians 

To  discourage  vehicle  designers  from 
maximizing  rollover  resistance  at  the 
expense  of  handling,  NHTSA  believes 
that  if  our  rollover  ratings  are  directly 
influenced  by  dynamic  tests  then  we 
must  also  have  a  handling  rating  based 
on  handling  tests. 

In  addition  to  discouraging  vehicle 
designers  from  maximizing  rollover 
resistance  at  the  expense  of  handling, 
having  a  handling  rating  based  on 
handling  tests  should  also  encourage  the 
adoption  of  yaw  stability  control.  While 
the  crash  prevention  benefits  of  yaw 
stabilitv  control  have  not  yet  been 
proven,  we  anticipate  that  it  may  help 
prevent  crashes.  Based  on  NHTSA's 
Phase  IV  Rollover  Research,  we  will  see 
some  improvement  in  a  vehicle's 
rollover  resistance  rating  due  to  yaw 
stability  control.  However,  a  handling 
rating  provides  another  opportunity  for 
showing  the  beneficial  effects  of  yaw 
stabilitv  control. 


B.  Guiding  Principles  for  NHTSA 
Handling  Testing  and  Handling  Rating 

What  is  handling?  In  this  document, 
what  we  mean  by  handling  is  the  lateral 
response  of  the  vehicle  to  a  driver's 
control  inputs.  Glearly  steering  inputs 
are  the  most  important  control  inputs 
for  handling,  however,  brake  and 
throttle  pedal  inputs  can  also  have  an 
effect. 

Traditionally,  handling  assessments 
have  been  made  subjectively.  Several 
test  drivers  drive  a  vehicle  for  a  period 
of  time  through  a  broad  variety  of 
maneuvers.  The  maneuvers  range  in 
severity  from  mild  to  severe  to  limit. 
After  driving  the  vehicle,  each  driver 
independently  assigns  a  numerical 
handling  rating  to  the  vehicle.  Ratings 
from  all  of  the  test  drivers  are  averaged 
to  obtain  an  overall  handling  rating. 

We  do  not  believe  that  a  subjective 
handling  rating  is  suitable  for  inclusion 
in  the  New  Car  Assessment  Program, 
Government  generated  handling  ratings 
must  be  objectively  and  repeatably 
determined. 

There  are  two  perspectives  for 
handling  ratings.  One  perspective  is 
how  safe  the  vehicle  is  to  drive.  The 
other  is  how  well  the  vehicle  gives  an 
enthusiast  driver  a  pleasurable  sense  of 
control.  Given  its  mission,  a  NHTSA 
generated  handling  rating  can  only 
assess  how  safe  a  vehicle  is  to  drive,  not 
how  pleasurable  it  is  to  drive. 

What  aspects  of  handling  affect 
safety?  NHTSA  has  identified  the 
following  four: 

1.  Amount  of  turning  capability,  A 
vehicle  that  can  turn  more  sharply 
should  be  easier  for  drivers  to  keep  on 
the  road  and  to  avoid  colliding  with 
other  vehicles,  pedestrians,  animals, 
and  other  objects. 

2.  Graceful  degradation  at/near  limits. 
When  a  driver  approaches  or  tries  to 
exceed  the  maximum  turning  capability 
of  a  vehicle  the  vehicle  should  plow-out 
(saturate  traction  on  the  front  wheels 
first)  instead  of  spin-out  (saturate 
traction  on  the  rear  wheels  first]. 

3.  Predictability.  When  the  driver 
steers,  brakes,  or  changes  the  throttle 
level,  the  vehicle  should  do  what  the 
driver  expects  the  vehicle  to  do.  Since 
all  vehicles  have  delays  between 
steering,  braking,  or  throttle  application 
and  the  response  of  the  vehicle,  drivers 
must  predict  the  response  of  the  vehicle 
to  a  control  input.  If  the  vehicle  does 
not  perform  as  expected,  there  may  not 
be  time  for  the  driver  to  react  to  the 
unexpected  motion  before  a  crash 
occurs. 

4.  Responsiveness.  When  the  driver 
steers,  brakes,  or  changes  the  throttle 
level,  the  vehicle  should  respond 
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quickly  to  the  driver's  inputs.  A  slowly 
responding  vehicle  would  be  harder  for 
drivers  to  keep  on  the  road  or  to  avoid 
colliding  with  other  vehicles, 
pedestrians,  animals,  and  other  objects. 

We  have  discussed  the  aspects  of 
handling  that  affect  safety  with 
Consumers  Union.  In  addition  to  the 
four  aspects  listed  above,  Consiuners 
Union  uses  a  fifth,  appropriate  feedback 
to  the  steering  handwheel,  in 
developing  ratings  for  their  magazine. 
While  we  do  not  dispute  the  importance 
of  appropriate  feedback  to  the  steering 
handwheel,  this  seems  to  us  to  be  such 
an  inherently  subjective  assessment  that 
we  have  not  included  it  in  the  above 
list. 

We  welcome  comments  as  to  the 
correctness  of  the  above  list  of  handling 
aspects  that  affect  safety.  Are  the  aspects 
that  are  listed  appropriate?  Have  we  left 
anything  out? 

C.  Handling  Tests  Being  Considered  by 
NHTSA 

NHTSA  is  considering  developing  a 
handling  rating  based  upon  results  from 
the  three  handling  maneuvers.  The 
handling  maneuvers  are: 

1.  Slowly  Increasing  Steer  maneuver. 
Using  a  programmable  steering 
controller,  the  steering  handwheel  is 
turned  slowly  (13.5  degrees  per  second) 
from  zero  te  well  beyond  the  point  at 
which  the  maximum  lateral  acceleration 
occiu-s  (a  handwheel  steering  angle  of 
270  degrees).  The  driver  applies  the 
throttle  to  keep  the  vehicle's  speed  as 
constant  at  50  mph  as  possible  during 
the  turn. 

The  Slowly  Increasing  Steer 
maneuver  provides  data  to  assess  the 
amount  of  turning  capability  of  a 
vehicle  (the  Maximum  Attainable 
Lateral  Acceleration)  and  whether  the 
vehicle's  handling,  degrades  gracefully 
at  the  limit  (did  the  vehicle  plow  or  spin 
when  the  maximum  achievable  turn  was 
attained).  We  performed  this  maneuver 
for  every  vehicle  tested  during  Phases  II, 
III,  and  rV  of  NHTSA  Rollover  Research. 
Based  on  our  experience  we  believe  that 
this  maneuver  can  be  performed  with 
excellent  objectivity  and  repeatability. 
There  is  a  well  worked  out  and  widely 
accepted  procedure  for  the  Slowly 
Increasing  Steering  maneuver  that  is 
contained  in  the  Society  of  Automotive 
Engineers  Standard  J266. 

2.  Dropped  Throttle  in  a  Tiun 
maneuver.  Using  a  programmable 
steering  controller,  the  steering 
handwheel  is  turned  quickly,  and  then 
held  at,  the  angle  required  to  attain  90 
percent  of  the  vehicle's  maximum 
achievable  lateral  acceleration.  The 
driver  initially  applies  the  throttle  to 
keep  the  vehicle's  speed  as  constant  as 


possible  during  the  turn.  The  throttle  is 
then  suddenly  released  and  the 
resulting  vehicle  motion  measured. 

The  Dropped  Throttle  in  a  Turn 
maneuver  provides  data  to  assess  the 
predictability  of  the  vehicle.  Desirable 
behavior  is  for  the  vehicle  to  either 
maintain  the  same  radius  of  curvature  or 
to  "tuck-in"  a  bit  (slightly  decrease  the 
radius  of  curvature).  While  we  have  not 
performed  this  maneuver  in  the  past,  we 
expect  that  this  maneuver  can  be 
performed  with  excellent  objectivity 
and  repeatability.  There  is  a  well 
worked  out  and  widely  accepted 
procedure  for  the  Dropped  Throttle  in  a 
Tiun  maneuver  that  is  contained  in  the 
International  Standards  Organization's 
Standard  9816. 

Multiple  measures  of  vehicle 
performance  are  determined  from  this 
test.  One  is  the  Dropped  Throttle  Yaw 
Rate  Ratio,  defined  as  the  maximum 
yaw  rate  attained  at  any  time  during  the 
three  seconds  after  the  throttle  was 
released  divided  by  the  initial  yaw  rate. 
The  second  is  the  Dropped  Throttle  Path 
Deviation,  defined  as  the  lateral 
displacement  of  the  vehicle's  center  of 
gravity  two  seconds  after  the  throttle  has 
been  released  from  the  anticipated  path 
if  the  throttle  had  not  been  released. 

3,  The  Step  Steer  maneuver.  This 
maneuver  is  performed  in  the  same 
maimer  as  the  NHTSA  J-Tum  except 
that  the  handwheel  steering  angle  used 
is  less.  Instead  of  turning  the  steering 
handwheel  to  8.0  times  the  angle 
needed  to  achieve  0,3  g  lateral 
acceleration  in  the  Slowly  Increasing 
Steer  maneuver  (the  angle  used  for  the 
NHTSA  J-Tum),  for  this  maneuver  the 
steering  wheel  is  only  turned  to  the 
angle  needed  to  achieve  4.0  meters  per 
second  squared  lateral  acceleration.  A 
handwheel  steering  rate  of  1 ,000  degrees 
per  second  is  used.  The  meuieuver 
entrance  speed  is  50  mph  (80  kph)  and 
the  throttle  is  held  constant  through  the 
test. 

Multiple  measures  of  vehicle 
performance  are  determined  from  this 
test.  One  is  the  Yaw  Rate  Response 
Time,  defined  as  the  time  from  when 
the  steering  handwheel  reaches  50 
percent  of  its  final  value  to  the  time 
when  the  yaw  rate  reaches  90  percent  of 
its  steady-state  value.  The  second  is  the 
Peak  Yaw  Rate  Response  Time,  defined 
as  the  time  from  when  the  steering 
handwheel  reaches  50  percent  of  its 
final  value  to  the  time  when  the  yaw 
rate  reaches  it  peak  value.  The  third  is 
Percent  Overshoot,  defined  as  the 
difference  between  the  peak  and  steady 
state  yaw  rates  divided  by  the  steady 
state  yaw  rate. 

The  Step  Steer  maneuver  provides 
data  to  assess  the  predictability  (from 


the  Percent  Overshoot  measure)  and  the 
responsiveness  (from  the  Yaw  Rate 
Response  Time  and  the  Peak  Yaw  Rate 
Response  Time  measures)  of  the  vehicle. 
We  performed  this  maneuver  for  even, 
vehicle  tested  during  Phase  IV  of 
NHTSA  Rollover  Research;  based  on  our 
experience  we  believe  that  this 
maneuver  can  be  performed  with 
excellent  objectivity  and  repeatability. 
There  is  a  well  worked  out  and  widely 
accepted  procedure  for  the  Step  Steer 
maneuver  that  is  contained  in  the 
International  Standards  Organization's 
Standard  7401, 

Each  Hcmdling  Maneuver  would  be 
performed  at  two  loading  conditions. 
Nominal  Load  and  Rear  Load.  The 
Nominal  Load  consists  of  the  curb 
weight  vehicle  plus  the  driver  plus 
NHTSA's  instrumentation  package  plus 
NHTSA's  titanium  outriggers  The  Rear 
Load  adds  to  the  Nominal  Load  ballast 
positioned  such  that  the  vehicles  rear 
Gross  Axle  Weight  Rating  (GAWR)  and 
Gross  Vehicle  Weight  Rating  (GVWR) 
are  achieved  simultaneously.  The 
ballast  is  comprised  of  bags  of  lead  shot, 
positioned  as  flat  as  possible  across  the 
rear  cargo  area  of  the  test  vehicle.  The 
ballast  will  be  secured  in  a  manner  that 
insures  it  does  not  shift  during  testing. 
We  will  use  a  "  inch  enclosed  plywood 
box  to  contain  the  ballast  used  in  the 
Rear  Load  condition.  Due  to  the  wide 
range  of  shapes  and  sizes  of  light 
vehicle  cargo  areas,  such  boxes  will 
need  to  be  constructed  on  a  per-vehicle 
basis. 

We  welcome  comments  as  to  the 
appropriateness  of  the  above  list  of 
handling  maneuvers.  What  have  we  left 
out? 

NHTSA  is  seeking  tests  of  handling 
and  controllability  both  as  way  of 
dealing  with  potential  trade-offs 
between  handling  properties  and 
rollover  tests  and  as  a  way  of  giving 
credit  to  technologies  that  improve 
controllability.  We  request  comment  on 
the  value  of  such  tests  to  resolve  the 
concern  for  design  compromises  that 
could  improve  centrifuge  test  scores. 

One  of  our  concerns  is  that  yaw 
stability  control  is  supposed  to  increase 
a  vehicle's  predictability;  however,  our 
Dropped  Throttle  in  a  Turn  Maneuver 
test  is  may  not  be  adequate  for 
measuring  the  effects  of  yaw  stability 
control.  What  other  objective  and 
repeatable  tests  exist  for  measuring 
vehicle  predictability? 

D.  Combining  Handling  Test  Results  to 
Generate  a  Handling  Rating 

As  is  the  case  for  rollover  resistance 
ratings,  an  ideal  handling  rating  system 
would  use  data  obtained  from  the  above 
mentioned  handling  tests  to  predict  the 
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risk,  for  a  vehicle  make/model  assuming 
an  "averat;*'"  driver,  of  a  singU^  vehicle 
crash.  Tht-  risk  based  ratings  are  better 
than  ratings  that  are  merely 
directionallv  correct  because  in  addition 
to  answt'ring  the  question    Is  the  single 
vehicle  crash  risk  lower  for  \'ehicle  A  or 
Vehicle  B'".  it  can  also  answer  the 
questions,  "How  much  lower?",  and 
"What  is  the  ahsohite  risk'". 

The  influence  of  drivers  on  whether 
or  not  a  single  vehicle  crash  occurs  is 
verv  high  The  driver  demographic 
variables  that  are  available  in  the  crash 
data  bases  are  believed  not  to  be 
sufficient  to  quantifv  this  influence  (i.e  . 
there  is  no  variable  quantifving  a 
drivers  aggressivitv)  Therefore,  we 
believe  that,  unlike  rollover  resistance 
ratings,  handling  ratings  will  not  be  able 
to  predict  single  vehicle  crash  risk.  Thev 
can.  at  best,  be  directionallv  correct 

We  envision  a  three  level  handling 
rating  svstem.  tentatively,  from  best  to 
worst.  A.B.  and  C.  A  star  rating  system 
would  not  be  used  for  handling  ratings 
because  thev  are  not  risk  based  but  only 
directionallv  correct 

The  handling  rating  calculation 
method  proposed  below  contains  many 
constants  whose  values  \HT.SA  will 
specif\-  at  a  later  date  [e.g..  a>,  m,„n  and 
a>Rj„.^cN)  Our  intention  is  to  determine 
values  for  these  ( unstants  based  on  data 
collected  during  the  Phase  V\  testing. 
During  Phase  VI  2.5  vehicles  for  w  hich 
we  have  state  crash  data  on  rollover  will 
be  tested  using  both  rollover  maneuver 
tests  and  handling  tests  concluding  in 
Fall  2002  We  have  tried  to  choose  the 
Phase  VI  test  vehicles  so  as  to  cover  the 
full  range  of  handling  that  is  seen  in  the 
current  fleet,  from  excellent  to  average. 
(We  do  not  believe  that  any  current 
production  vehicle  has  handling  we 
would  characterize  as  bad  j  Once  we 
have  the  Phase  VI  data,  we  will  select 
values  for  the  constants  so  that 
appro.ximately  one-third  of  the  vehicles 
earn  A  ratings,  one-third  earn  B  ratings, 
and  one-third  earn  (>  ratings 

The  handling  rating  would  be 
determined  from  the  measurements 
results  of  the  handling  tests  as  follows: 

1   Calculate  a  Handling  Score.  HS. 
from  the  formula: 
HS  =  W,  •  H    +W:  •  H:  + W-,  *  H,  ♦ 

Wa  *  H^ 
+  Ws  *  H.  +  W,,  *  H.  *  W    •  H-  +  \\\ 

*  H 
+  Ww*  H^  + W,„*  H„,  + Wm  *  Hm  -t- 

W,:  *  H,: 
where  W   through  Wi:  are  weights  that 
NHTSA  will  select  values  for  at  a  later 
date.  H    is  the  Maximum  .Attainable 
Lateral  Acceleration  at  Nominal  Load 
sub-score.  H:  is  the  Dropped  Throttle 
Yaw  Rate  Ratio  at  Nominal  Load  sub- 


.score,  H«  is  the  Dropped  Throttle  Path 
Deviation  at  Nominal  Load  sub-score. 
H4  is  the  Yaw  Rate  Response  Time  at 
Nominal  Load  sub-score,  H,  is  the  Peak 
Yaw  Rate  Response  Time  at  Nominal 
Load  sub-.score.  and  H,,  is  the  Percent 
Overshoot  at  Nominal  Load  sub-score. 
H^  IS  the  Ma.ximum  Attainable  Lateral 
Acceleration  at  Rear  Load  sub-score.  Hs 
is  the  Dropped  Throttle  Taw  Rate  Ratio 
at  Rear  Load  sub-score.  H>v  is  the 
Dropped  Throttle  Path  Deviation  at  Rear 
Load  sub-score.  Hi,,  is  the  Yaw  Rate 
Response  Time  at  Rear  Load  sub-score. 
H, ,  is  the  F^-ak  Yaw  Rate  Response  Time 
at  Rear  Load  sub-score,  and  H,:  is  the 
Percent  Overshoot  at  Rear  Load  sub- 
score. 

2.  Calculate  the  Maximum  Attainable 
Lateral  .Acceleration  at  Nominal  Load 
sub-score,  H|.  from  the  formulas; 

If  a-,  mj,n  <avM,„N  then  Hi  =  0 

if  avMavN  >(a'iMin\  +  avRj„pcN)  then  Hi  = 

1 
Otherwise 

aB.irN  =  (aVMuiN  "  aVVImN)'   SYRangeS 

H,  =aH.„N*(2  — aB.,N) 
where  a-,M,,xN  is  the  measured  Maximum 
Attainable  Lateral  Acceleration  at 
Nominal  Load,  and  a>M.,is  and  a',H.,„i:ev 
are  constants  that  NHTSA  will  select 
values  for  at  a  later  date, 

3.  Calculate  the  Dropped  Throttle 
Yaw  Rate  Ratio  at  Nominal  Load  sub- 
score,  H-.  from  the  formula: 
IfRM.„N     >RK,n.c-N  then  H:  ^  0 
Otherwise 

H:  =  1  -((Rm.vn  — l)/RRan,.s)- 
where  Rs,,,N  is  the  measured  Dropped 
Throttle  Yaw  Rate  Ratio  at  Nominal 
Load,  and  RkangeN  is  a  constant  that 
NHTS.A  will  select  a  value  for  at  a  later 
date  Note  that  Rm  ,.n  can  never  be  less 
than  one 

4.  Calculate  the  Dropped  Throttle 
Path  Deviation  at  Nominal  Load  sub- 
score.  H..  from  the  formula: 
IfYiv.v<YM,„NthenH*-0 
IfY(>,,N     Ym,„s  and  YoesN  <0  then 

H.  =  1— (Y,v.n/Ym,„n)- 
If  Yiv.N     0  and  Yiv.n  <Yot,N  then  H,  = 

1 
If  Yiv.v     Yois  and  Yr>.v  <Ym.„s  then 

YhjiN   -  lYl)e»S  Y()kN)/(YMaiN Ydkn) 

Hi   =   YbjiV*(2 YBars) 

If  Y,,r.s  >Yv,,..N  then  H,  =  0 
where  Yi>e.N  is  the  measured  Dropped 
Throttle  Path  Deviaticm  at  Nominal 
Load,  ami  Ymj>n.  Ym,„n.  and  YokN  are 
constants  that  NHTSA  will  select  values 
for  at  a  later  date. 

5.  Calculate  the  Yaw  Rate  Response 
Time  at  Nominal  Load  sub-score.  H4, 
from  the  formula: 

If  t,N  <t,M.„s  then  H4  =  1 

If  t,N  >lt,v,,„s  +  tfKangcN)  theU  Hj  =  0 


Otherwise 

H4  =  ((tfMinN   +  trK.,ni;cN)    "  t,N)/t,R.,ni;e\ 

where  trs  is  the  measured  Yaw  Rate 
Response  Time  at  Nominal  Load,  and 
t,M,„s  and  t,R,,„j:es  are  constants  that 
NHTSA  will  select  values  for  at  a  later 
date. 

6.  Calculate  the  Peak  Yaw  Rate 
Response  Time  at  Nominal  Load  sub- 
score,  Hs.  from  the  formula: 

If  t|,N  <tpM,nN  thenH^  =  1 

If  tpN   >(tpM,nN   -»-  tpRa„(,eN)  then  Hs  =  0 

Otherwise 

Hs   =  ((tpM„,N   -t-  tpR.,„j.eN)  -  tpN)/tpR.,ni:cN 

where  tps  Is  the  measured  Yaw  Rate 
Response  Time  at  Nominal  Load,  and 
tpM„,s  and  tpR,„,j.cN  are  constants  that 
NHTSA  will  select  values  for  at  a  later 
date. 

7.  Calculate  the  Percent  Overshoot  at 
Nominal  Load  sub-score.  H(,.  from  the 
formula: 

If  Or.,N  <Othen  H^,  =  1 
Otherwise 

H^=  l-(Or.4N/0,Ra.,geN)- 

where  0,.,->.  is  the  measured  Percent 
Overshoot  at  Nominal  Load,  and 
OrRangeN  Js  a  constaut  that  NHTSA  will 
select  a  value  for  at  a  later  date.  Note 
that  0,.;n  can  never  be  less  than  zero. 

8.  Calculate  the  Maximum  Attainable 
Lateral  Acceleration  at  Rear  Load  sub- 
score,  H^,  from  the  formulas: 

If  avMaxR  <a',M,nR  then  H-  =  0 

If  aYV1.,,R  >[aYM,nR  -•■  av  RangeR)  theU  H7  = 

1 
Otherwise 

aHarR   =  (avM„,R  -avMinR)  /avR,,ngcR 
H-  -  aBarR    *   (2-aBarR) 

where  avMa.R  is  the  measured  Maximum 
Attainable  Lateral  Acceleration  at  Rear 
Load,  and  awi.nR  and  a',  RangeR  are 
constants  that  NHTSA  will  select  values 
for  at  a  later  date. 

9.  Calculate  the  Dropped  Throttle 
Yaw  Rate  Ratio  at  Rear  Load  sub-score. 
H^.  from  the  formula: 

If  RMaxR  >RRangeN  then  Hm  =  0 

Otherwise 

Hh=    l-((RMa.R-l)/RRan..R)- 

where  Rvia^R  is  the  measured  Dropped 
Throttle  Yaw  Rate  Ratio  at  Rear  Load, 
and  RRangrR  is  a  constant  that  NHTSA 
will  select  a  value  for  at  a  later  date. 
Note  that  Rvia^R  can  never  be  less  than 
one. 

10.  Calculate  the  Dropped  Throttle 
Path  Deviation  at  Rear  Load  sub-score. 
H>,.  from  the  formula: 

If  Yix-^R  <YM,nR  then  Hy  =  0 

If  Yne.R  YMmR  aud  Yiwr  <0  then 

Hy  =   1  —  (Yo^R/YviinR)""' 

If  Y[5^>R  0  and  YDc^R  <Y(,kR  then  Hw  =  1 
If  Ylv.r  Yt)kR  and  Yd^vr  <YMaxR  then 

YsaiR  =  (Ylx-vR    -    YokR)/(YMa«R    " 
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Yoilr) 

Hy  =  YbstR  *  (2  —  YsarR) 

If  YoevR  >YMaxR  then  H9  =  0 
where  Ydcvr  is  the  measured  Dropped 
Throttle  Path  Deviation  at  Nominal 
Load,  and  YwaxR,  Ymirr.  and  YokR  are 
constants  that  NHTSA  will  select  values 
for  at  a  later  date. 

11.  Calculate  the  Yaw  Rate  Response 
Time  at  Rear  Load  sub-score,  Hio,  from 
the  formula: 

If  trR  <trM,nR  then  H|0  =  1 

If  trR  >(trMinR  +  trRangeR)  then  Hm  =  0 

Otherwise 

H|0  =  ((trMinR  +  trRangeR  )  ~  trR)/trRangeR 

where  trR  is  the  measured  Yaw  Rate 
Response  Time  at  Rear  Load,  and  trMinR 
and  trRangeR  apB  constan'ts  that  NHTSA 
will  select  values  for  at  a  later  date. 

12.  Calculate  the  Peak  Yaw  Rate 
Response  Time  at  Rear  Load  sub-score. 
Hi  I .  from  the  formula: 

IftpR  <tpMinRthenHii  =1 

If  tpR  >(tpMinR  +  tpRangeR)  then  H|  |   =  0 

Otherwise 

H||  =  ((tpMinR  +  tpRangrRj  ~  tpRj/tpRangeR 

where  tpR  is  the  measured  Yaw  Rate 
Response  Time  at  Rear  Load,  and  tpMmR 
and  tpRangeR  are  constants  that  NHTSA 
will  select  values  for  at  a  later  date. 

13.  Calculate  the  Percent  Overshoot  at 
Rear  Load  sub-score,  Hi 2,  from  the 
formula: 

IfOr^R<0thenHi2  =  l 
Otherwise 

H|2  =  1    -   (Or^R/OrRangeR)^ 

where  Or^R  is  the  measured  Percent 
Overshoot  at  Rear  Load,  and  OrRangeR  is 
a  constant  that  NHTSA  will  select  a 
value  for  at  a  later  date.  Note  that  Or^R 
can  never  be  less  than  zero. 

14.  Calculate  the  provisional 
Handling  Rating  from  the  Handling 
Score,  HS,  as  follows: 

If  HS  >HSa  then  the  provisional 

Handling  Rating  is  an  A 
If  HS  <HSc  then  the  provisional 

Handling  Rating  is  a  C 
Otherwise  the  provisional  Handling 

Rating  is  a  B 
where  HSa  and  HSc  are  constants  that 
NHTSA  will  select  values  for  at  a  later 
date. 

15.  If  the  vehicle  spins  when 
determining  the  Maximum  Attainable 
Lateral  Acceleration  at  Nominal  Load, 
then  reduce  the  provisional  Handling 
Rating  by  one  letter  (but  never  below  a 
C). 

16.  If  the  vehicle  spins  when 
determining  the  Maximum  Attainable 
Lateral  Acceleration  at  Rear  Load,  then 
reduce  the  provisional  Handling  Rating 
by  one  letter  (but  never  below  a  C). 

17.  The  provisional  Handling  Rating 
now  becomes  the  final  Handling  Rating. 


We  welcome  conunents  as  to  the 
appropriateness  of  the  above  technique 
for  determining  handling  ratings.  How 
can  it  be  improved?  One  possibility 
would  be  to  have  two  handling  ratings, 
one  for  Nominal  Load  and  one  for  Rear 
Load.  Would  this  be  better?  Or  should 
we  consider  the  ratings  for  the  different 
loadings  to  be  an  additional  level  of 
detail  available  to  interested  persons 
who  want  more  than  just  the  one  rating? 

X.  Assessment  of  Costs  and  Benefits 

The  costs  are  Federal  Government 
costs  for  developing  the  test  protocol 
and  rating  system,  conducting  the  tests, 
and  disseminating  the  information.  The 
benefits  are  information  to  consumers. 
Consumers  want  additional  information. 
It  is  impossible  for  us  to  quantify  the 
effect  on  consumer  behavior  or  on 
manufacturer  behavior. 

XI.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4,  1993),  provides  for  mjiking 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
conmiunities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plarmed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

NHTSA  has  considered  the  impact  of 
this  action  imder  Executive  Order  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
action  has  been  determined  to  be 
economically  not  significant.  However, 
because  it  is  a  subject  of  Congressional 
interest,  this  rulemaking  document  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866,  "Regulatory  Plaiming  and 
Review." 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  §  601  et  seq.)  requires  agencies 
to  evaluate  the  potential  effects  of  their 
proposed  and  final  rules  on  small 
business,  small  organizations  and  small 
goveriunental  jurisdictions.  I  hereby 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantia)  number  of  small 
entities.  The  proposed  action  does  not 
impose  regulatory  requirements  on  any 
manufacturer  or  other  party 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act,  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  envirorunent, 

D.  Executive  Order  13132  (Federalism! 

The  agency  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  federal  implications  to 
warrant  consultation  with  State  and 
local  officials  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  proposal  would  not  have  any 
substantial  impact  on  the  States,  or  on 
the  current  Federal-State  relationship, 
or  on  the  current  distribution  of  power 
and  responsibilities  among  the  various 
local  officials. 

E.  Unfunded  Mandates  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  armually  for  inflation  with 
base  year  of  1995).  Adjusting  this 
amount  by  the  implicit  gross  domestic 
product  price  deflator  for  the  year  2000 
results  in  $109  million  (106.99/98.11  = 
1.09).  The  assessment  may  be  included 
in  conjunction  with  other  assessments, 
as  it  is  here. 

The  proposed  action  does  not  impose 
regulatory  requirements  on  any 
manufacturer  or  other  party. 

F.  Civil  Justice  Reform 

This  proposal  would  not  have  any 
retroactive  effect.  Under  49  U.S.C, 
21403,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
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of  ptTforniani  »'  u  hu  h  i^  nnt  uiriitu  al  tn 
tht'  Ff'dfTdl  ^raiiilanl   "\i  ''p'  'n  tlu' 
>■\t^■nt  that  the  ^tat^'  rt'ijuirt'iiu'iit 
iinpesfs  a  hiijtu'i  i-'\''l  lit  p.TfiirinaiK  >■ 
ami  af)plit'->  "nl\  tn  v>'hH  l-'^  pnx  iifii 
tnr  th»' >tat.>  -^  u-.''    44  r  S  (     J14t'ls,>ts 
fnrth  a  (irm  "liurf  tnr  lu^iu  lai  r''\  it".\  'it 
final  rult'>  c^tafiis^fiiiii^    am-'iuiiiii;  nc 
r^'Mikiiit;  r>'<it'rai  iiintiir  '.-'tin  1"  ■-a!t't\ 
^taiular(K   Th.it  Nf(  turn  liii*'^  nut  ifi|iiii'' 
^uhnusMiiii  lit  a  pftitmii  tur 
rtM  iin^ni'TatMii  nr  nth>'r  a(iiniiii--trati\  >■ 
prill  (■►■tiiims  riffnT''  partu"-  :iia\  til''  •^lllt 
in  I  i.urr 
G   /''i;"T.wif>  Hfdm  tmn  A'  t 

T'fu^  pri  i[i'  i^al  ill  ifi  Ml  it  '  I  iritaii! 
■'collt'i  tinris  of  iiitiirinatinn    '  a--  tfiat 
term  :■>  li-'fiiifd  m  'i  ("FK  ['art  1  (JD 
Contmliiim  ['ap>T'.\'irk  Hiinifii^  -ii  th-' 
P'af)h( 

//   Pliim  [..imiuii^f' 

h\.M  iitiv*'  Onlf'r  IJHhh  anil  tfif 
['rf^iiifut  >  iiifniiir.iiiiiiHii  "t  luiif  1 
m^H,  rt'tjuiri'  I'. it  h  at;»'iii  \   tn  writ-'   lii 
rui'>->  111  pi. tin  lantiua^f    i'tii^  .n  ti-  m  '.v  1 1 1 
iiut  rt'^ul'  111  r''i;ul.itiir\  laiiijuat;*' 

XII   Submission  of  Comments 

on  Tht^  Prnp:f.ri>  Haief 

!n  lifvi'liipiii^  'hii->  priifiDsal    Wf  trifd 
tn  a(liir>'^>  'fi>'  I  mil  'Tii^    ^t  all  "ur 
stakt'liiiliifr^    V'  .iir  (  mnni-'nt^  u  ill  h>'ip' 
iiN  impriiv't'  tfii^  nil'-   Wr  iiuitf  mhi  tn 

prn\llit'   \U"v\^     III   'ipt|li[l>   W.'   prnpn^f     tn 

■,iu4^f'-<t  nt">\  appmat  fi-'s  w-'  fia\i'  iMt 
I  iinsiiitTt'ii.  prnviiit'  iv\%  liata,  iiuin  atf 
fliivv  tfiis  pri)pi)sf(i  r\ll''  ma\  attf<  t  '.nu 
iir  pmvuit'  ntfit-r  rt'lfvant  iiifnriiiatiMn 
\\\'  wi-'k  nriu-  vmir  v^^'\v^  'Hi  all  a>p''i  t-^ 
iif  this  prnpost'ii  ruU',  liut  rt'ijUf'st 
I,  (irniiu'nts  mi  spt't  ifii    issufs  thniu^hi  mt 
this  do<  umtTit   VVf'  tjnu.pt'ii  thf-f 
sp(:'<  ifi(  rfHiLit'sts  nt'dr  thf  tniil  nt  thf 
se'ctKins  in  which  vvf  (lis(  us-,  the 
rt'levant  issiu-s   \'nur  ( omnuTits  \.vill  bf 
most  eff('('ti\>'  if  vmi  fnllnvv  th^■ 
sut;gt'stions  f)(:'|ow 

•  P'.xpldiii  \i)ur  \if'\vs  and  rt-aM  iiiiiil; 
a>  cU'arU  as  possihK' 

•  Prov  icie  solid  ti-'(  hiiH  <il  and  i  n^t 
data  to  support  vour  vunvs 

•  If  vou  t'stiniatf  potfutuil  (  lists 
pxpldin  flow  \ou  arri\>'d  ,at  thf  ''stniiati' 

•  T*'ll  us  \\\\n  h  parts  of  thf  proposal 
\i)U  support,  as  wt'll  d>  those  '.\itfi 
which  \ou  disaijrt'f 

•  Pru\  idf' spt'i  ifu  t'xaniplt's  ti  I 
illustratt'  vour  cimcfrns 

•  Offpr  spf(  ifi(  dlttTiidtivfs 

•  Rt'ftT  vour  cornrnt'nts  to  sp.'i  itii 
sections  of  thf'  proposdl    sU(  h  as  thf 
units  or  pa^e  numbers  of  th*'  prciniblt' 
or  the  reguldtor\'  set  tmns 


•   He  sure  to  iiK.huie  the  name.  date. 
and  do(  ket  number  with  your 
comments. 

//.  ii\  /'o  /  I'rrfHiir  iinii  Submit 

( ,.i;n;nf/if.s.'' 

\  our  I  ominents  must  be  written  and 
in  Kni;lish   Tu  ensure  that  vour 
(  ominents  are  corre(  tlv  filed  in  the 
l)o(  ki't    please  iiu  iude  the  docket 
numlier  of  this  document  in  yt)ur 
I  I  iinments. 

\  our  (  ominents  must  nnt  be  more 
than  If)  [la^es  long   (44  CFR  .=i5:i-2  1 1  We 
establisheii  this  limit  to  encourage  you 
to  v\rite  vour  primarv  comments  in  a 
I  one  ise  fashion   However,  vou  mav 
attai  h  iie(  essarv  additional  documents 
tn  \  our  (  ominents   There  is  no  limit  on 
the  lent;th  of  the  attachments. 

Please  submit  two  (  opies  of  vour 
I  mnments.  iiu  luding  the  attachments, 
to  Dot  ket  Management  at  the  addre.ss 
.^iveii  above  under  ADDRESSES. 

(  mnments  mav  also  be  submitted  to 
tfie  ,io(  ket  elei  tronii  allv  bv  logging  onto 
ttie  l)o(  kets  Man.igement  Svstem  Web 
site  at  Imp     dins  (lot  i^dv  (".lick  on 
"Help  \  hitormation"  or  "Help/Info"  to 
olitain  iiistrui  tions  for  filing  the 
ilo(  llineiit  elei  troilH  .illv 

//.in  (  ,in  !  Hf  Sun-  That  Mv  Cnmmpnts 

It  '■!■'■  /I'fi  rnrd  ' 

If  villi  wisfi  Dot  ket  Management  to 
iintitv  vou  upon  Its  re(_eipt  of  vfuir 
.  mnments.  eiu  lose  a  self-addressed, 
st, imped  post!  <ird  in  the  envelope 
I  mitaining  vour  lomments.  Upon 
rei  eiv  iiig  vour  comments.  Doc:ket 
Management  will  return  the  postcard  by 
mail 

//oi\  I)i>  I  Submit  (jinfidfntial  Busmess 
Intnnniitinn ' 

If  vou  wish  to  submit  anv  information 
under  a  i  Idim  of  ( onfidentiality.  you 
should  submit  three  copies  of  your 
1  omplete  submissi(m,  including  the 
information  vou  claim  to  be  confidential 
business  information,  to  the  Chief 
(  ounsel,  NHT.SA.  400  Seventh  Street. 
SW  ,  Washington.  DC  20.590   In 
.iddition,  vou  should  submit  two  copies, 
from  whii  h  vou  have  deleted  the 
I  laiined  confidential  business 
information,  to  Docket  Management  at 
the  address  given  above  under 
ADDRESSES  When  you  send  a  comment 
(  ont.iining  information  claimed  to  be 
I  onfidential  business  information,  vou 
should  iiudude  a  (  over  letter  setting 
forth  the  information  specified  in  our 
I  onfidenti.il  business  information 
reeiilatimi    !44  CFR  part  512.) 


Will  the  Agency  Consider  Late 

Comments^ 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

Vou  may  read  the  comments  received 
bv  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

■^ou  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1 )  Go  to  the  Docket  Management 
Svstem  (DMS)  Web  page  of  the 
Department  of  Transportation  [http:// 
dms  dot.gov/'). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/).  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example;  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Issued  on:  September  27.  2002. 

Stephen  R.  Kratzke. 

A'.socKitf  Administrator  for  Sntt'tv 
Pfrforniancf  Standards 
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Figure  1 .     Rollover  Risk  from  Two  Logistic  Models, 
with  and  without  Hypothetical  Dynamic  Maneuver  J/ast  Resulto 
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Rollover  Star  Rating 


Rollover  Ratine  for  thi<  \'ehicle  is: 


**** 


Figure  2a    Graphics  presented  to  focus  groups  -  4  out  of  5  stars,  without  key 
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Rollover  Star  Rating 


The  Rollover  Rating  for  this  Vehicle  is: 

i  t  i  i 


Key:     Rollover  Risk 

K  Wm  a  f(  ^^^  ^^^^^  ^^°''°  chance  of  rollover 

KK  K  K  10-20%  chance  of  rollover 

y(^y(  20-30%  chance  of  rollover 

1^1^  30-40%  chance  of  rollover 

'^  More  than  40%  chance  of  rollover 


Figure  2b.  Graphics  presented  to  focus  groups  -  4  out  of  5  stars,  with  key 
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Star  Rating 


The  Static  Rollover  Rating  for  this  Vehicle  is: 


Rollover  Risk 

'^JI^^JJ^-jJJj^JJj^  L<ss  than  10*Vo  chance  of  rollover 

^J^^JJj^JJ^^  10-20%  chance  of  rollover 

^!^^J^  20-30%  chance  of  rollover 

''l^^  30-40%  chance  of  rollover 

^  More  than  40%  chance  of  rollover 


Figure  2c.  Graphics  presented  to  focus  groups  -  5  star  system  with  half  stars  used 
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Separate  Star  Ratings 


The  Static  Rollover  Rating  for  this  Vehicle 


IS 


i     A      A      i 


Rollover  Risk 

Less  than  ICT/.  chance  of  rolbvei 
j^j^^j^  10-20%  chance  of  rollover 

j(^f^  20-30%  chance  of  rollover 

^nt  30-40%  chat«ce  of  roUover 


More  than 40*/.  chance  of 
rollover 


The  Dynamic  Rollover  Rating  for  this 
Vehicle  is 

*** 


Rollover  Risk 

yiM  W    Above  Average 
K/k         Average 

yf  Below  Average 


Figure  2d.  Graphics  presented  to  focus  groups  -  separate 
presentation  of  static  and  dynamic  ratings 
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Number  Rating 


The  Static  Rollover  Rating  for  this  Vehicle  is: 


Rollover  Risk 


3 
4 


Less  than  10*^0  chance  of  rollover 
10-20°o  chance  ot  rollover 
20-30°o  chance  of  rollover 
30-40°o  chance  of  rollover 
More  than  40*'o  chance  of  rollover 


Figure  2e.  Graphics  presented  to  focus  groups  -  5  level  system 
expressed  with  numbers  rather  than  stars 
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Number  Rating 


The  Static  Rollover  Rating  for  this  Vehicle  is: 


Rollover  Risk 


1  Less  than  10%  chance  of  rollover 

2  11-14  %  chance  of  rollover 

3  15-18%  chance  of  rollover 

4  19-22%  chance  of  rollover 

5  23-26%  chance  of  rollover 


6  27-30%  chance  of  rollover 

7  31-34%  chance  of  rollover 

8  35-38%  chance  of  rollover 

9  39-42%  chance  of  rollover 

10  More  than  42%  chance  of  rollover 


Figure  2f.  Graphics  presented  to  focus  groups  -  10  level  system 
expressed  with  numbers  rather  than  half-stars 


62556 


Federal  Register    Vol    B7,  No    194 /Monday.  October  7.  2002 /Proposed  Rules 


Web  Chart 


X'ehicle 
lype 


Fjfd  Escape 


/ 


1  11  i.i 

SSI-         *  ^ 


1.3 


O 


1.4 


1.5 


•••  ••••        ••••• 


Figure  2g    Graphics  presented  to  focus  groups  -  rating  of  the  vehicle  of  interest 
shown  graphically  in  context  of  all  other  rated  vehicles 
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Emergency  Handling  Letter  Rating 


The  Vehicle  Control  Rating  for  this  Vehicle  is: 


Key 

A      Above  Average 

B      Average 

C       Below  Average 


Figure  2h.  Graphics  presented  to  focus  groups  -  3  level  system  expressed  with  letters 
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Emergency  Handling  Narrative  Rating 


The  X'ehicle  Control  Rating  for  this  Vehicle  is: 


Average 
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Figure  2i.  Graphics  presented  to  focus  groups  -  3  level  system  expressed  with  words 
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Figure  3.  Centrifuge  Test 


Test  vehicle 
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Appendix  I.— Summary  of  Maneuver 
Evaluation  Test  Results 

Prior  to  the  initiation  of  this  research. 
NHTS.^  met  with  the  .Mliance  of  Aiilomnbilf 
Manufa(  turers,  Uaimler-Chrysler.  BMW, 
Volkswagen   Mitsubishi.  Ford.  Nissan. 
Toyota,  Consumers  Union  of  the  United 
States.  MTS  Systems  Corporation.  Heitz 
.Automotive  Inc  .  and  other  interested  parties 
to  gather  information  on  possible  approaches 
for  dvnamic  rollover  tests  .MHTS.A  also 
corresponded  with  the  University  of 
Michigan  Transportation  Research  Institute. 
These  parties  made  specific  suggestions 
about  approaches  to  dynamic  testing  of 
vehicle  rollover  resistance  Based  on  these 
suggestions  plus  NHTSA  s  experience  in  this 
area,  a  set  of  nine  rollover  resistance 
maneuvers  were  sele<:ted  for  evaluation. 
These  nine  maneuvers  were  listed  in  the  lulv 
2001  notice. 

The  research  to  evaluate  potential 
maneuver  tests  for  rollover  is  fully 
documented  in  the  NHTSA  te<:hnical  report 
■.Another  Experimental  Examination  of 
Selected  .Maneuvers  That  Ma\  Induce  On- 
Road  L  ntripped.  Light  Vehicle  Rollover- 
Phase  IV  of  NHTSAs  Light  Vehicle  Rollover 
Research  Program     .A  number  of  test  results 
and  principal  observations  about  the 
maneuvers  are  discussed  here  under  the 
following  four  general  headings; 

1  Obiectivity  and  Repeatability,  i  e.. 
whether  a  maneuver  could  be  performed 
objectivelv  with  repeatable  results  for  the 
same  vehicle 

2  Discriminatory  Capability,  i  e  .  whether 
a  maneuver  demonstrated  poorer 
performance  for  vehicles  that  have  less 
resistance  to  rollover  Although  of  obvious 
importance,  a  maneuvers  ability  to 

disc  rimmate  between  different  levels  of 
vehicle  handling  was  not  considered. 

3  Performability  i.e  .  how  difricult  each 
maneuver  is  to  objectively  perform  while 
obtaining  repeatable  results,  how  well 
developed  are  the  test  procedures  for  each 
maneuver  and  whether  the  test  prcjredure 
ini  ludes  adetjuate  means  for  adapting  to 
differing  vehicle  characteristics. 

4  Realistic  .Appearance,  i  e  .  whether  a  test 
maneuver  looks  like  a  maneuver  consumers 
might  imagine  performing  in  an  emergency 

The  headings  are  useful  for  organizing  the 
information,  but  they  are  not  mutually 
exclusive  For  example,  the  discussion  of 
whether  the  performance  of  a  vehu  Ih  in  a 
partii  ular  maneuver  is  influenced  more  by 
handling  properties  than  by  rollover 
resistance  would  be  under  the  heading  of 
DiscTiminatory  Capability   But  the 
repeatability  of  the  performance 
measurement  disc  ussed  under  Objectivity 
and  Repeatability  also  influences  the 
discriminatory  capability  of  the  maneuver. 
Similarly   Performability  is  a  catc:h-all 
category  that  includes  discussions  of  topics 
outside  of  the  more  specific  headings. 

Realistic  .Appearance  helps  consumers 
visualize  the  test  maneuvers,  but  it  is  less 
important  than  the  other  three  categories  of 
test  attributes  because  we  are  interested  in 
anything  that  the  vehicle  is  capable  of  doing 
What  we  desire  are  "worst  case"  maneuvers. 
not  necessarily  ones  that  drivers  try  to 


perform  For  example,  drivers  would  not  try 
to  drive  in  a  fishhook  pattern,  but  the 
steering  movements  are  similar  to  what 
occurs  in  an  unsuccessful  road  edge  recovery 
attempt  The  maneuver  only  looks  like  a 
tishhook  path  if  the  vehicle  does  not  tip-up. 
If  the  vehii  le  tips-up.  it  occurs  shortly  after 
the  counter-steer  when  a  driver  in  a  road 
edge  recovery  attempt  would  still  be  on  the 
pavement. 

The  specific  reasons  for  the  choice  of 
maneuvers  we  are  proposing  for  rollover 
resistance  ratings  are  discussed  in  Section  VI. 
The  reasons  are  a  consequence  of  the 
observations  made  m  this  section  plus  other 
practical  considerations  such  as  the 
desirability  of  multiple  maneuvers  to  create 
a  range  of  test  severity  were  taken  into 
a(  count 

Four  sport  utility  vehicles  were  tested 
during  the  summer  of  2001  to  obtain  the  data 
needed  to  perform  this  maneuver  evaluation 
(the  Phase  IV  Rollover  Re.search).  Two  of  the 
vehi(  les  tested  during  the  Phase  IV  research 
(the  1999  Men  edes  ML.320  and  the  2001 
Toyota  4Runner)  came  with  yaw  stability 
control  systems  as  original  equipment   Both 
of  these  vehicles  were  treated,  for  the 
purposes  of  maneuver  evaluation,  as  two 
vehicles,  one  with  yaw  stability  control  and 
one  without. 

Therefore,  the  six  test  vehicles  were: 

1.  2001  Chevrolet  Blazer  without  yaw 
stability  control 

2.  2001  Ford  Escape  without  yaw  stability 
control. 

Note:  The  Automotive  News  Truck  Market 
classifications  classify  this  vehicle  as  a  Sport 
Wagon  instead  of  a  Sport  Utility  Vehicle. 

3.  1999  Mercedes  ML.J20  with  yaw  stability 
control  disabled 

4.  1999  Men.edes  ML320  with  yaw  stability 
control  enabled 

5.  2001  Toyota  4Runner  with  yaw  stability 
control  disabled 

6.  2001  Toyota  4Runner  with  yaw  stability 
control  enabled 

Each  of  the  above  test  vehicles  was  tested 
in  three  configurations.  Only  two  of  these 
configurations  will  be  discussed  in  this 
notice;  test  data  from  the  Modified  Handling 
configuration  were  not  used  for  the  maneuver 
evaluations  discussed  in  this  notice.  The  test 
configurations  of  interest  were: 

Nominal  Vehicle.  The  vehicle  load 
consisted  of  one  occupant  (the  driver), 
instrumentation,  and  outriggers  in/on  the 
vehu  le 

Reduced  Rollover  Resistance  Vehicle.  In 
addition  to  the  Nominal  Vehicle  load, 
sufficient  weight  was  placed  on  the  roof  to 
reduce  the  vehicle's  SSF  by  0.05  The  weight 
on  the  roof  was  positioned  so  that  the 
longitudinal/lateral  position  of  the  center  of 
gravity  did  not  change. 

The  Reduced  Rollover  Resistance  Vehicle 
was  used  as  a  i  heck  on  the  sensitivity  of  the 
test  maneuvers.  A  0.05  reduction  in  SSF 
equates,  for  sport  utility  vehicles,  to 
approximately  a  one  star  reduction  in  the 
vehicle's  rollover  resistance  rating.  (A  larger 
reduction  in  SSF  is  necessary  to  achieve  a 
one  star  rating  reduction  for  vehicles,  such  as 
passenger  cars,  that  have  higher  SSFs.) 
NHTSA  believes  that  a  one  star  reduction  in 


the  rollover  resistance  rating  should  make  a 
vehicle  substantially  easier  to  rollover. 
Maneuvers  with  good  discriminatory 
capability  should  measure  substantially 
worse  performance  for  this  vehicle 
configuration  than  for  the  Nominal  Vehicle 
configuration. 

Data  collected  during  the  Phase  IV  Rollover 
Research  was  used  to  evaluate  eight  of  the 
rollover  resistance  maneuvers  (all  except  the 
J-Turn  with  Pulse  Braking).  For  each  of  these 
eight  maneuvers,  vehicles  were  tested  in  the 
Nominal  Vehicle  configuration.  For 
maneuvers  which  we  deemed  appropriate, 
testing  was  also  performed  using  the 
Reduced  Rollover  Resistance  configuration. 
For  the  J-Tum  with  Pulse  Braking,  we 
decided  that  we  had  sufficient  data  from 
prior  testing  (Phases  II  and  III  of  the  Rollover 
Research  program)  to  evaluate  this  maneuver. 

The  results  of  the  evaluation  for  each 
rollover  resistance  maneuver  follows.  For 
each  maneuver,  a  brief  description  of  the 
maneuver  is  given  followed  by  its  scores  in 
each  of  the  four  evaluation  factors.  Each 
evaluation  factor  score  is  followed  by  a 
discussion  as  to  how  that  particular  score 
was  decided  upon. 

A.  >fHTSA  J-Tum 

Maneuver  Description 

To  perform  this  maneuver,  the 
programmable  steering  controller  input  the 
hand  wheel  commands  desc:ribed  by  Figure  1. 

The  NHTSA  J-Turn  handwheel  angle  is 
eight  times  the  handwheel  angle  that 
produces  a  quasi-static  0.3  g  lateral 
acceleration  at  50  mph  for  each  particular 
test  vehicle.  The  handwheel  rate  of  the 
handwheel  ramp  was  1000  degrees  per 
second. 

|-Tum  tests  were  performed  with  two 
direc:tions  of  steer,  to  the  left  and  to  the  right. 
Vehicle  speed  was  increased  in  5  mph 
increments  from  35  to  60  mph.  unless  at  least 
two  inches  of  simultaneous  two-wheel  lift 
was  observed.  If  such  wheel  lift  was  detected, 
entrance  speeds  were  iteratively  reduced  by 
1  mph  until  it  was  no  longer  apparent. 

ObjectivHy  and  Repeatability 

The  NHTSA  |-Turn  is  the  most  objective 
and  repeatable  of  all  of  the  rollover  resistance 
maneuvers.  Figure  2  shows  the  Handwheel 
Angle.  Vehicle  Speed.  Lateral  Acceleration, 
and  Roll  Angle  as  functions  of  time  for  three 
tests  of  the  Toyota  4Runner  with  yaw 
stability  control  enabled  that  were  run  at 
approximately  the  same  speed  (59.4,  58.1, 
and  58.6  mph).  The  Handwheel  Angle  graph 
shows  that,  by  using  the  programmable 
steering  controller,  the  steering  control  input 
can  be  precisely  replicated  from  run-to-run 
(there  are  three  traces  in  this  graph).  Test 
drivers  can  repeatably  achieve  input  speeds 
within  ±2  mph  of  the  target  speed.  The 
vehicle  speed,  lateral  acceleration  and  roll 
angle  traces  clearly  show  the  very  high 
repeatability  of  this  maneuver. 

Data  from  these  runs  is  typical  of  our 
experience  with  the  maneuver,  with  one 
exception.  For  runs  that  are  either  result  in 
two-wheel  lift  or  are  very  near  to  the  point 
at  which  it  first  occurs,  the  roll  angle 
repeatability  becomes  much  worse.  This  is 
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the  case  for  all  rollover  resistance  maneuvers 
that  induce  tip  up  because  the  vehicle  either 
falls  over  or  it  does  not.  As  a  result,  small 
fluctuations  in  test  performance  can  lead  to 
large  changes  in  roll  angle  in  this  situation. 
This  results  in  a  variability  of  approximately 
±2  mph  in  determining  the  lowest  speed  at 
which  two-wheel  lift  occurs.  As  such,  roll 
angle  variability  at  the  tip-up  threshold  did 
not  lower  the  Objectivity  and  Repeatability 
rating  for  this  maneuver. 

Performability 

The  NHTSA  J-Turn  is  the  easiest  of  all  of 
the  rollover  resistance  maneuvers  to  perform. 
Objective  and  repeatable  NHTSA  J-Turn 
maneuvers  can  easily  be  performed  using  a 
programmable  steering  controller.  Having 
only  one  major  steering  movement 
mciximizes  maneuver  repeatability.  The  test 
procedure  is  well  developed.  Procedures 
have  been  developed  to  adapt  the  NHTSA  J- 
Turn  maneuver  to  the  characteristics  of  the 
vehicle  being  tested. 

Discriminatory  Capability 

None  of  the  vehicles  tested  had  two-wheel 
lift  during  NHTSA  J-Turn  tests  in  their 
Nominal  Vehicle  configuration.  However,  all 
of  the  vehicles  except  the  Ford  Escape  and 
the  Toyota  4Runner  with  its  yaw  stability 
control  enabled  did  have  two-wheel  lift  when 
tested  in  their  Reduced  Rollover  Resistance 
configuration.  The  NHTSA  J-Tum  is  not  a 
severe  enough  maneuver  to  discriminate 
between  typical,  current  generation,  sport 
utility  vehicles  loaded  with  a  driver  and 
passenger  only.  However,  it  was  very 
sensitive  to  jhe  decrease  in  rollover 
resistance  attributable  to  a  decrease  in  SSF  of 
0.05.  Also  the  speed  at  tip-up  could 
discriminate  between  our  individual  test 
vehicles  when  the  entire  group  was  loaded  to 
produce  a  decrease  in  SSF  of  0.05.  We  used 
a  roof  load  of  about  200  lb  to  reduce  the  SSF 
by  0.05,  but  the  addition  of  5  to  6  passengers 
causes  a  similar  reduction  in  SSF  for  typical 
current  generation  SUVs,  vans  and  pickup 
trucks. 

Realistic  Appearance 

Drivers  perform  NHTSA  J-Turns  during 
actual  driving  on  cloverleaf  entrance/exit 
ramps  and  other,  essentially  constant  radius, 
curves  that  are  driven  at  substantial  speeds. 
This  maneuver  is  not  given  an  excellent 
rating  in  this  category,  however,  because  for 
light  vehicles,  actual  drivers  are  very 
unlikely  to  use  the  large  steering  magnitudes 
needed  to  induce  two-wheel  lift  without  also 
applying  sustained  braking. 

During  NHTSA's  discussions  with  the 
automotive  industry,  every  manufacturer 
stated  that  they  routinely  perform  J-Turn 
testing  during  vehicle  development.  This 
maneuver  has  a  long  history  of  industry  use. 

B.  )-Tum  With  Pulse  Braking 

Maneuver  Description 

To  perform  this  maneuver,  the 
programmable  steering  and  braking  controller 
input  the  handwheel  steering  and  braking 
commands  as  shown  in  Figure  3.  Figure  3 
also  shows  a  typical  vehicle  roll  rate 
response  resulting  from  the  steering  input  so 
as  to  explain  the  timing  of  the  brake  pulse. 


Pulse  braking  was  initiated  at  the  first  zero 
crossing  (determined  by  the  roll  rate  being 
between  +1.5  degrees  per  second  and  -  1.5 
degrees  per  second)  of  the  roll  rate  after  the 
initiation  of  steering  [i.e..  at  the  time  when 
the  maximum  roll  angle  occurs). 

The  handwheel  magnitudes  used  for  the  I- 
Tum  with  Pulse  Braking  maneuver  were 
always  330  degrees.  The  handwheel  rate  of 
the  handwheel  ramp  was  1000  degrees  per 
second. 

The  meiximum  brake  pedal  force  used  for 
the  J-Tum  with  Pulse  Braking  maneuver  was 
200  pounds.  The  brake  pulse  durations 
ranged  from  0.25  to  0.55  seconds. 

J-Turn  with  Pulse  Braking  tests  were 
performed  with  two  directions  of  steer,  to  the 
left  and  to  the  right.  Vehicle  speed  was 
iiK:reased  in  2  mph  increments  from  36  to  60 
mph,  unless  simultaneous  two-wheel  lift  was 
observed. 

Objectivity  and  Repeatability 

The  J-Turn  with  Pulse  Braking  is  not  as 
objective  and  repeatable  as  the  I-Turn  due  to 
the  pulse  braking.  Research  has  shown  that 
the  results  of  this  test  depend  upon  the 
precise  timing  and  magnitude  of  the  brake 
pulse.  Therefore,  to  perform  this  maneuver 
with  reasonable  objectivity  and  repeatability, 
both  tightly  controlled  steering  and  braking 
are  required.  The  programmable  steering 
controller  needed  for  the  J-Turn  has  now- 
become  a  programmable  steering  and  braking 
controller  with  a  corresponding  increase  in 
testing  complexity,  difficulty,  and  cost. 

Figure  4  shows  the  Handwheel  Angle. 
Brake  Pedal  Force.  Lateral  Acceleration. 
Longitudinal  Acceleration.  Roll  Angle,  and 
Vehicle  Speed,  as  functions  of  time  for  two 
tests  of  a  1998  Chevrolet  Tracker  (this  vehicle 
did  not  have  either  antilock  brakes  or  yaw- 
stability  control)  that  were  run  at 
approximately  the  same  speed  (31.1  and  31.3 
mph).  Unlike  the  rest  of  the  data  presented 
in  this  section,  the  J-Turn  with  Pulse  Braking 
data  was  collected  during  the  summer  of 
2000  as  part  of  the  Phase  III-B  Rollover 
research. 

Like  the  NHTSA  J-Turn,  due  to  the  use  of 
the  programmable  steering  controller,  the 
steering  control  input  was  precisely 
replicated  from  run-to-run.  The  apparent 
non-repeatability  in  the  steering  input  (and 
lateral  acceleration  and  roll  angle]  is  actually 
after  the  test  is  over  and  the  driver  has 
retaken  control  of  the  vehicle. 

Similarly,  the  Brake  Pedal  Force  graph 
shows  that,  by  using  the  programmable 
braking  controller,  the  braking  control  input 
can  be  precisely  replicated  from  run-to-run. 
The  precisely  overlaid  lateral  acceleration, 
longitudinal  acceleration,  roll  angle,  and 
vehicle  speed  traces  clearly  show  the  very- 
high  repeatability  achieved  for  these  two 
runs. 

We  caution,  however,  that  data  from  these 
two  runs  is  not  typical  of  our  experience  with 
maneuver.  In  general,  we  saw  somewhat 
more  variability  in  the  brake  pedal  force  than 
is  shown  in  Figure  4.  Also,  as  was  discussed 
above  for  the  NHTSA  J-Turn,  for  runs  that  are 
near  the  point  at  which  two-wheel  lift  first 
occurs,  roll  angle  repeatability  becomes 
much  worse. 


Performability 

The  addition  of  pulse  braking  substantially 
reduces  the  performability  of  this  maneuver 
relative  to  the  NHTSA  J-Turn.  The  addition 
of  a  programmable  braking  controller,  which 
is  necessary  to  achieve  the  precise  pulse 
brake  timing  required  for  repeatable 
performance,  makes  this  test  significantly 
harder  and  more  costly  to  run.  Issues  remain 
as  to  the  brake  pulse  timing  needed  to 
achieve  worst  case  rollover  performance. 

Through  the  use  of  roll  rate  feedback,  the 
timing  of  the  brake  pulse  ran  be  adapted  to 
the  characteristics  of  the  vehicle  being  tested. 
The  magnitude  of  the  steering  input  can  also 
be  adapted  from  vehicle-to-vehicle  (although 
this  was  not  done  during  the  Phase  III 
research). 

Discriminatory  Capability 

The  J-Turn  with  Pulse  Braking  is  a  very 
bad  maneuver  for  mea-^uring  the  rollover 
resistance  of  different    ehicles.  For  vehicles 
equipped  with  antilo   \  braking  systems 
(ABS).  it  does  not  ap   riar  to  give  any 
additional  informatii  :i  beyond  that  obtained 
from  the  NHTSA  |-Tarn  maneuver  (unless 
the  ABS  is  disabled;  not  a  realistic  situation). 
For  vehicles  without  .ABS.  it  can  be  a  very 
severe  test  vehicle  provided  the  timing  of  the 
brake  pulse  is  just  right.  If  this  test  were  used 
for  NCAP.  it  would  discriminate  more  on  the 
basis  of  ABS  equipment  than  rollover 
resistance. 

Realistic  Appearance 

Drivers  could  perform  [-Turns  with  Pulse 
Braking  during  actual  driving  on  ( loverleaf 
entrance/exit  ramps  and  other,  essentially 
constant  radius,  curves  that  are  driven  at 
substantial  speeds.  However,  we  think  that 
the  occurrence  of  this  maneuver  is  unlikeh 
With  the  large  steering  magnitudes  needed  to 
induce  two-wheel  lift,  we  believe  it  to  be  far 
more  probable  that  drivers  will  apply 
sustained  braking  (which  discourages  rather 
than  encourages  two-wheel  lift)  instead  of 
pulse  braking. 

C.  Fixed  Timing  Fishhook 

Maneuver  Description 

To  perform  this  maneuver,  the 
programmable  steering  controller  input  the 
handwheel  commands  described  by  Figure  5. 

Fixed  Timing  Fishhook  handwheel  angle  is 
6.5  times  the  handwheel  angle  that  produces 
a  quasi-static  0.3  g  lateral  acceleration  at  50 
mph  for  each  particular  test  vehicle.  The 
commanded  dwell  (amount  of  lime  after  the 
first  steer  for  which  handwheel  position  was 
maintained)  for  the  Fixed  Timing  Fishhook 
was  0.25  seconds.  The  handwheel  rates  of  the 
initial  steer  and  countersteer  ramps  were  720 
degrees  per  second. 

Fixed  Timing  Fishhook  tests  were 
performed  with  both  initial  directions  of 
steer,  to  the  left  and  to  the  right.  Vehicle 
speed  was  increased  in  5  mph  increments 
from  35  to  50  mph.  unless  at  least  two  inches 
of  simultaneous  two-wheel  lift  was  observed. 
If  such  wheel  lift  was  detected,  entrance 
speeds  were  iteratively  reduced  by  1  mph 
until  it  was  no  longer  apparent. 
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Oblectivity  and  Repeatability 

The  Fixed  Tinning  Fishhook  can  be 
performed  with  exc  elleni  obje<  tivitv  and 
repeatability  Figure  6  shows  the  Handwheel 
Angle,  Vehicle  Speed,  Lateral  Acceleration, 
and  Roll  Angle  as  functions  of  lime  for  three 
tests  of  the  Chevrolet  Blazer  that  were  run  at 
approximately  the  same  speed  (37.8.  37.8. 
and  37.3  mph).  Data  from  these  runs  is 
typical  of  our  experience  with  this  maneuver. 

The  vehicle  speed  and  lateral  ace  eleralion 
traces  clearly  show  the  verv  high 
repeatability  of  this  maneuver.  The  roll  angle 
traces  show  the  non-repeatability  in  roll 
angle  that  occurs  around  the  point  of  two 
wheel  lift.  All  three  of  these  runs  had  two 
wheel  lift  approximately  three  seconds  into 
the  test.  The  amount  of  two-wheel  lift  was 
substantially  less  for  one  run  than  for  the 
other  two.  Near  the  initiation  of  two-wheel 
lift,  the  roil  angle  be<:omes  mathematically 
unstable  bei  ause  the  vehicle  either  falls  over 
or  it  does  not.  .As  was  discussed  above  for  the 
NHTSA  l-Tum.  this  roll  angle  non- 
repeatability  occurs  for  all  maneuvers  that 
generate  two-wheel  lift 

Performability 

Objective  and  repeatable  Fixed  Timing 
Fishhook  maneuvers  can  easily  be  performed 
using  a  programmable  steering  controller. 
The  test  procedure  is  well  developed. 
Procedures  have  been  developed  to  adapt  the 
steering  magnitude  used  for  the  Fi.xed  Timing 
Fishhook  maneuver  for  the  characteristics  of 
the  vehicle  being  tested. 

Discriminatory  Capability 

The  Fixed  Timing  Fishhook  is  excellent 
maneuver  for  measuring  the  rollover 
resistance  of  different  vehicles.  The 
Chevrolet  Blazer  and  the  Mercedes  .ML320 
(with  the  stability  control  both  enabled  and 
disabled)  had  two-wheel  lift  when  tested  in 
their  Nominal  Vehicle  configuration.  All 
vehicles  (with  the  stability  control,  if  present, 
both  enabled  and  disabled)  had  two-wheel 
lift  when  tested  in  their  Reduced  Rollover 
Resistance  configuration.  (The  Mercedes 
ML320  was  not  tested  in  its  Reduced 
Rollover  Resistance  configuration.  However. 
WH  are  t  ertain  that  it  would  have  had  two- 
wheel  lift  in  this  configuration  because  it  had 
two-wheel  lift  in  its  Nominal  Vehicle 
configuration  and  raising  its  center  of  gravity 
height  is  going  to  encourage,  not  prevent, 
two-wheel  lifts.)  The  maneuver  initial  speed 
(a  severity  measure  for  the  Fixed  Timing 
Fishhook)  at  which  two-wheel  lifts  first 
occurred  varied  about  as  expected. 

While  the  Fixed  Timing  Fishhook  does  an 
excellent  job  of  discriminating  between 
vehicles  for  typical,  current  generation,  sport 
utility  vehicles,  it  will  not  do  as  good  a  job 
for  the  entire  vehicle  fleet.  It  is  doubtful  that 
any  two-wheel  lifts  will  occur  during  testing 
of  vehicles  that  have  a  Static  Stability  Factors 
of  12  or  greater  leg  .  most  vehicles  that  earn 
three  or  more  stars  under  NHTS.A's  current 
rollover  rating  program).  That  said,  no 
driving  maneuver  known  to  NHTSA  is 
expected  to  cause  two-wheel  lifts  for  vehicles 
in  the  1.20  SSF  range.  However,  as  the  name 
of  this  maneuver  implies,  the  timing  of  this 
maneuver  does  not  t  hange  from  vehicle-to- 
vehicle  This  will  resuh  in  some  vehicles  not 


being  tested  with  the  liming  needed  to 
achieve  worst  case  rollover  performance. 

Realistic  Appearance 

The  Fishhook  maneuver's  steering  input, 
no  matter  whether  its  the  Fixed  Timing.  Roll 
Rate  Feedbat  k,  or  .Nissan  variant, 
approximates  the  steering  that  a  driver  might 
perform  in  an  effort  to  resume  traveling  in 
the  ( rirrei  t  lane  of  a  two  lane  road  after 
dropping  two-wheels  off  of  the  road.  None  of 
the  Fishhooks  simulate  the  effects  of  the 
road-edge  drop-off 

D.  Roll  Rate  Feedbac;k  Fishhook 

Maneuver  Desi  nption 

This  maneuver  is  perfotiiieii  similarly  to 
the  Fixed  Timing  Fishhook  except  for  the 
timing  of  the  steering  reversal.  Figure  7 
shows  the  handwheel  steering  input,  as  a 
function  of  time,  used  for  this  maneuver. 
Note  that  the  magnitude  of  the  steering  is 
identical  to  that  of  the  Fixed  Timing 
Fishhook.  However,  the  steering  dwell  time 
(amount  of  time  after  the  first  steer  for  vvhii  h 
handwheel  position  was  maintained)  is  no 
longer  kept  at  0.25  seconds.  Instead,  this 
dwell  time  is  varied  so  as  to  maximize  the 
severity  of  the  maneuver 

Figure  7  also  shows  a  typic;al  vehicle  roll 
rate  response  resulting  from  the  steering 
input  so  as  to  explain  the  timing  of  the 
steering  reversal  The  steering  reversal  was 
initiated  at  the  first  zero  crossing  (determined 
by  the  roll  rate  being  between  ■^l  5  degrees 
per  second  and  -  1.5  degrees  per  seciond)  of 
the  roll  rate  after  the  initiation  of  steering 
(i.e.,  at  the  time  when  the  maximum  roll 
angle  occurs). 

Objectivity  and  Repeatability 

The  Roll  Rate  Feedback  Fishhook  can  be 
performed  with  excellent  objectivity  and 
repeatability.  Occasionally,  when  performing 
this  maneuver,  the  measured  roll  rate  does 
not  return  to  zero  for  a  substantial  period  of 
time  (1  to  2  seconds)  resulting  in  a  greatly 
delayed  countersteer  and  an  invalid  test. 
However,  this  happens  quite  rarely,  and  it  is 
obvious  to  the  test  driver  when  this  delay 
causes  the  need  to  repeat  the  test  run 
Therefore,  from  a  practu  dl  point  of  view .  the 
objectivity  and  repeatability  of  this  maneuver 
was  not  different  frcjm  that  of  the  Fixed 
Timing  Fishhook 

Figure  8  shows  the  Handwheel  .\ngle. 
Vehicle  Speed.  Lateral  .Acceleration,  and  Roll 
Angle  as  funt  tions  of  time  for  three  tests  of 
the  Toyota  4Runner  with  stability  control 
disabled  that  were  run  at  approximately  the 
same  speed  (39.9.  40.3.  and  39.5  mph)  Data 
from  these  runs  is  typit;al  of  our  experience 
with  this  maneuver. 

The  vehicle  speed  and  lateral  acceleration 
traces  show  the  high  repeatability  of  this 
maneuver.  The  roll  angle  traces  show  the 
non-repeatability  in  roll  angle  that  occurs 
around  the  point  of  two  wheel  lift   .As  the 
traces  show  two  of  these  runs  had  two  wheel 
lift  approximately  three  seconds  into  the  test 
while  one  did  not.  Near  the  initiation  ot  two- 
wheel  lift,  the  roll  angle  becomes 
mathematically  unstable  because  the  vehit  le 
either  falls  over  or  it  does  not.  As  was 
discussed  above  for  the  NHTSA  I-Turn.  this 
roll  angle  non-repeatability  occurs  for  all 
maneuvers  that  generate  two-wheel  lift. 


Performability 

Objective  and  repeatable  Roll  Rate 
Feedback  Fishhook  maneuvers  (  an  easily  be 
performed  using  a  programmable  steering 
controller  equipped  to  handle  roll  rate 
feedback.  The  test  procedure  is  well 
developed.  Procedures  have  been  developed 
to  adapt  both  the  steering  magnitude  and  the 
steering  reversal  timing  used  for  the  Roll  Rate 
Feedback  Fishhook  maneuver  tor  the 
charat  teristics  of  the  vehicle  being  tested. 

Discriminatory  Capability 

The  Roll  Rate  Feedback  Fishhook  is 
excellent  maneuver  for  measuring  the 
rollover  resistance  ot  different  vehicles.  The 
Chevrolet  Blazer  and  the  Mercedes  ML320 
(with  the  stability  control  both  enabled  and 
disabled)  had  two-wheel  lift  when  tested  in 
their  Nominal  Vehicle  configuration.  .All 
vehic  les  (with  the  stability  (  ontrol.  if  present, 
both  enabled  and  disabled)  had  two-wheel 
lift  when  tested  in  their  Reduced  Rollover 
Resistance  configuration.  (The  Mercedes 
ML320  was  not  tested  in  its  Reduced 
Rollover  Resistance  rontiguration  However, 
we  are  certain  that  it  would  have  had  two- 
wheel  lift  in  this  configuration  because  it  had 
two-wheel  lift  in  its  Nominal  \ehicle 
configuration  and  raising  its  tenter  of  gravity 
height  is  going  to  encourage,  not  prevent, 
two-wheel  lifts.)  The  maneuver  initial  speed 
(a  severity  measure  for  the  Roll  Rate 
Feedback  Fishhook)  at  whii  h  two-wheel  lifts 
first  occurred  varied  about  as  expected. 

While  the  Roll  Rate  Feedback  Fishhook 
does  an  excellent  job  of  discriminating 
between  vehicles  for  typical,  current 
generation,  sport  utility  vehicles,  as 
explained  above  for  the  Fixed  Timing 
Fishhook,  it  will  not  do  as  good  a  job  for  the 
entire  vehicle  fleet. 

Realistic  Appearance 

See  the  Fixed  Timing  Fishhook  maneuver 
Realistic  Appearance  disc  ussion. 

E.  Nissan  Fishhook 

Maneuver  Description 

The  Nissan  Fishhook  adds  to  the  Fixed 
Timing  Fishhook  a  procedure  for  adjusting 
the  steering  reversal  timings  to  the  vehicle 
being  tested.  This  adju.stment  process  has  the 
same  goal  as  the  adjustment  process  used  for 
the  Roll  Rate  Feedback  Fishhook,  i.e..  to  test 
each  vehicle  with  the  steering  reversal  timing 
required  for  the  vehicle  to  have  its  worst  case 
rollover  performan(  e.  While  the  Roll  Rate 
Feedback  Fishhook  maneuver  accomplishes 
this  by  using  roll  rate  feedback  resulting  in 
only  one  test  run  per  initial  maneuver  speed, 
the  Nissan  Fishhook  uses  an  iterative 
procedure  to  determine  the  timing. 

First,  a  (-Turn  is  performed  followed  by  a 
series  of  Fixed  Timing  Fishhooks  (with 
different  timings).  Typically,  two  to  four  runs 
will  be  made  for  each  initial  maneuver  speed. 
The  procedure  used  to  determine  the  final 
timing  is  too  complex  to  give  here  but  is  fuUv 
described  in  the  NHTS.A  technical  report 
■  .Another  Experimental  Examination  of 
Selected  Maneuvers  That  May  lnduc:e  On- 
Road  Untripped.  Light  Vehicle  Rollover — 
Phase  IV  of  NHTSAs  Light  Vehicle  Rollover 
Research  Program.  "  However,  the  final  dwell 
times  (the  length  of  the  pause  between 
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completion  of  the  first  steer  and  the  initiation 
of  the  countersteer,  shown  as  time,  Ti,  in 
Figures  5  and  7)  generated  were  close  to 
those  of  the  Roll  Rate  Feedback  Fishhook. 

Objectivity  and  Repeatability 

The  Nissan  Fishhook  was  performed  with 
good  objectivity  and  repeatability.  By  using 
the  programmable  steering  machine, 
handwheel  inputs  were  precisely  executed, 
and  able  to  be  replicated  from  run-to-run. 
Test  drivers  were  able  to  achieve  maneuver 
entrance  speeds  an  average  of  ±  0.9  mph  from 
the  desired  target  speed. 

Note  that  the  Objectivity  and  Repeatability 
rating  of  the  Nissan  Fishhook  maneuver  was 
reduced  from  that  assigned  to  the  Fixed 
Timing  Fishhook.  This  was  due  to  roll  rate 
zero-crossing  variability  observed  in  response 
to  the  step  steer  used  in  determining  the 
timing  of  the  maneuver.  The  Nissan  Fishhook 
requires  accurate  determination  of  the  third 
roll  rate  zero-crossing  following  input  of  the 
step  steer.  This  is  because  zero  crossing 
variability  directly  affects  what  dwell  time 
duration  will  ultimately  satisfy  Nissan's 
requirements.  If  the  third  roll  rate  zero 
crossing  is  delayed  (e.g.,  due  to  an  anomalous 
response  produced  during  the  step  steer)  an 
inappropriate  dwell  time  extension  will 
result. 

Generally  speaking  the  vehicle  speed, 
lateral  acceleration,  and  roll  angle  data 
observed  during  Nissan  Fishhook  tests  were 
highly  repeatable.  However,  as  was  discussed 
above  for  the  NHTSA  J-Tum,  for  runs  that  are 
near  the  point  at  which  two-wheel  lift  first 
occurs,  roll  angle  repeatability  becomes 
much  worse. 

Performability 

The  Nissan  Fishhook  has  a  well  worked 
out  test  procedure.  It  does  not  have  a 
procedure  to  adapt  the  steering  magnitude  for 
the  characteristics  of  the  vehicle  being  tested 
although  this  could  probably  be  added  to  the 
current  test  procedure  without  difficulty.  The 
steering  reversal  timings  used  for  the  Nissan 
Fishhook  maneuver  are  adjusted  for  the 
vehicle  being  tested. 

The  primary  advantage  of  the  Nissan 
Fishhook  over  the  Roll  Rate  Feedback 
Fishhook  is  that  by  not  using  roll  rate 
feedback  you  avoid  the  occasional  need  for 
repetitions  caused  by  anomalies  in  the  roll 
rate  measurement  and  the  extra  expense  of  a 
programmable  steering  controller  that  can 
handle  roll  rate  feedback. 

The  primary  disadvantage  of  the  Nissan 
Fishhook  over  the  Roll  Rate  Feedback 
Fishhook  is  that  the  Nissan  procedure 
requires  three  to  four  times  as  many  test  runs 
than  does  the  Roll  Rate  Feedback  Fishhook. 
As  a  result,  greater  tire  wear  occurs  which 
has  been  shown  to  affect  the  results  of 
Fishhook  testing.  It  also  increases  testing 
time  and  costs. 

The  Nissan  Fishhook,  as  proposed  by 
Nissan,  uses  a  very  high  steering  wheel  angle 
rate  (1,080  degrees  per  second).  Our 
programmable  steering  controller  has  some 
difficulty  with  such  a  high  rate.  Changing  to 
the  lower  steering  wheel  angle  rate  (720 
degrees  per  second)  used  for  the  Fixed 
Timing  and  Roll  Rate  Feedback  Fishhooks 
would  probably  only  minimally  affect 


maneuver  results.  Reduction  of  the 
magnitude  of  the  countersteer  to  the  amount 
used  for  the  Fixed  Timing  and  Roll  Rate 
Feedback  Fishhooks  should  slightly  increase 
maneuver  severity.  Our  experience  has  been 
that  the  large  countersteer  used  by  the  Nissan 
Fishhook  slows  the  vehicle  down  more 
rapidly,  decreasing  maneuver  severity. 

Discriminatory  Capability 

The  Nissan  Fishhook  was  an  excellent 
maneuver  for  measuring  the  rollover 
resistance  of  different  vehicles.  The  dynamic 
rollover  propensity  of  only  the  Chevrolet 
Blazer  and  Ford  Escape  was  assessed  using 
the  Nissan  Fishhook,  and  all  tests  were 
performed  in  the  Nominal  Load  condition. 
Two-wheel  lift  was  produced  during  tests 
performed  with  the  Chevrolet  Blazer. 

The  results  obtained  with  Nissan's 
methodology  were  in  good  agreement  with 
those  produced  during  Fixed  Timing  and 
Roll  Rate  Feedback  Fishhook  testing.  That 
said,  the  entrance  speed  of  the  Nissan 
Fishhook  test  for  which  two-wheel  lift 
occurred  was  approximately  6  mph  higher 
than  that  of  either  of  the  other  Fishhooks. 

While  the  Nissan  Fishhook  does  an 
excellent  job  of  discriminating  between 
vehicles  for  typical,  current  generation,  sport 
utility  vehicles,  as  explained  above  for  the 
Fixed  Timing  Fishhook,  it  will  not  do  as 
good  a  job  for  the  entire  vehicle  fleet. 

Realistic  Appearance 

See  the  Fixed  Timing  Fishhook  maneuver 
Realistic  Appearance  discussion, 

F.  Ford  Path  Corrected  Limit  Lane  Change 

Maneuver  Description 

Ford's  procedure  is  a  path  specific  method 
composed  of  an  array  of  double  lane  change 
courses  and  a  data-normalizing  technique 
used  to  address  driver  variability.  It  results 
in  a  metric  based  on  dynamic  weight  transfer. 

Ford  believes  that  a  path  specific  method, 
wherein  test  vehicles  navigate  a  standard  set 
of  paths,  is  preferable  to  maneuvers  that 
employ  open  loop  steering.  Ford  states  that 
a  specific  path  provides  a  basis  for 
comparison  of  the  resulting  metrics.  By 
ensuring  that  all  vehicles  experience  the 
same  magnitude  of  lateral  acceleration,  the 
effects  of  surface  variability  on  test  results  are 
negated.  Ford  suggests  that  0.7g  is  an 
appropriate  target  for  lateral  acceleration.  Its 
suite  of  specific  paths  exercises  vehicles 
through  a  range  of  frequencies  and 
amplitudes  at  the  proposed  target  lateral 
acceleration. 

Three  markers  (short  traffic  cones)  placed 
on  the  pavement  delimit  the  path's  lane 
change  apertures  with  the  middle  marker 
representing  an  avoidance  obstacle.  Varying 
the  position  of  the  obstacle  laterally  and 
longitudinally  (with  corresponding 
longitudinal  repositioning  of  the  exit  marker) 
produces  an  array  of  steering  input 
amplitudes  and  frequencies.  A  test  vehicle 
approaches  the  course  at  45  mph.  The  driver 
releases  the  throttle  at  the  course  entrance 
and  coasts  while  steering  through  the  course. 
Figure  9  portrays  the  suite  of  double  lane 
change  paths  to  the  left  used  for  this 
maneuver.  A  similar  suite  of  double  lane 
change  paths  to  the  right  is  also  tested. 


Ford  addresses  driver  and  test  surface 
variability  with  the  Path  Corrected  Limit 
Lane  Change  (PCLLC)  normalizing  technique. 
The  mathematical  procedure  is  executed 
during  post-processing  of  test  data  and  is 
used  "to  normalize  the  varying  results  of 
physical  tests  to  a  uniformly  based  metric."" 
The  results  indicate  how  the  various  vehicles 
would  perform  had  they  followed  the  exact 
same  path. 

Ford  states.  "Post-test  computer  aided 
normalizing  techniques  have  been 
sufficiently  developer!  that  we  have  high 
confidence  in  their  aijplicabilitv  to  this  issue. 
The  PCLLC  technique  uses  physical  test  data 
to  define  a  vehicle-specific  transfer  function. 
These  functions  are  then  used  to  normalize 
metric  values,  such  as  dynamic  weight 
transfer,  to  a  specific  vehicle  path  common 
to  all  vehicles  evaluated.  The  data  suggests 
that  use  of  these  normalizing  techniques 
eliminates  concerns  that  mav  arise  because  of 
test  driver  variability  and  by  subjecting  the 
vehicles  to  the  same  path,  help  to  eliminate 
track  surface  variability,  thus  providing  the 
only  dynamic  test  method  and  metric 
unaffected  by  these  sources  of  variability.  We 
(Ford)  believe  this  is  a  technically  sound 
method  to  achieve  reliable,  repeatable  and 
objectively  stated  results  that  will  improve 
upon  SSF  based  star  ratings  "^ 

Ford  reports  that  an  analysis  of  the  results 
of  the  normalizing  technique  shows  that. 
despite  varying  styles  of  driving  indicated  by 
measurement  of  peak  steering  wheel  angles 
and  rates,  the  differences  in  the  mean  values 
of  Dynamic  Weight  Transfer  Metric  (DVVTM) 
among  four  test  drivers  driving  the  same 
vehicle  are  not  statistically  significant. 

Ford  has  allowed  NHTSA  to  evaluate  the 
PCLLC  technique  under  a  confidentiality 
agreement.  Thus,  details  of  the  procedure  are 
not  available  for  this  notice.  NHTSA  expects 
that  Ford  would  make  the  details  of  the 
procedure  public  if  it  proposed  that  Ford's 
test  protocol  as  the  dynamic  rollover  test 
mandated  by  the  THEAD  Act. 

Ford  proposes  a  rollover  resistance  metric 
based  on  dynamic  lateral  weight  transfer. 
Fcrrd  defines  dynamic  weight  transfer  as  the 
"percentage  of  weight  that  is  removed  from 
a  vehicle's  two  inside  tires  during  a  severe 
lane  change."  '"  The  Dynamic  Weight 
Transfer  Metric  (DWTM)  is  the  maximum 
percent  of  dynamic  weight  transfer  averaged 
over  a  minimum  specific  time.  Ford 
recommends  a  minimum  specific  time  of  400 
milliseconds. 

Ot^jectivity  and  Repeatability 

The  Path  Corrected  Limit  Lane  Change 
maneuver  consists  of  a  series  of  closed-loop 


"Copied  from  Page  4  of  Forei  Motor  Company's 
submission  of  August  16.  2001  in  response  to 
NHTSA  notice  Consumer  Information  Regulations; 
Rollover  Resistance.  Docket  No  NHTSA-2001- 
9663  (66  Fed.  Reg.  35179-35193.  July  3.  2001) 
Referred  to  subsequently  as  Ford's  2001  Rollover 
Comments. 

'Copied  from  Page  5  of  Ford  s  2001  Rollover 
Comments. 

'"Copied  from  Page  1  of  a  Ford  Motor  Company 
memorandum  titled  "Dynamic  Weight  Transfer 
Results  from  Path-Corrected  Limit  Lane  Change 
Joint  Testing  with  NHTSA."  Referred  to 
subsequently  as  Ford's  PCLLC  Report. 


62564 


Federal  Register/ Vol.  67.  No.  194 /Monday.  October  7.  2002  / Proposed  Rules 


(test  driver  generated  steering  inputs)  double 
lane  changes  Data  collected  dur.ng  these 
double  lane  changes  is  then  pro(  essed    to 
assure  that  all  vehicles  follow  the  same  path 
and  are  subject  to  the  same  acceleration 
demands  ■■  "  For  reasons  that  are  discussed 
below  in  the  Discriminatory  Capability 
subsection  for  this  maneuver,  Ford  Motor 
Company  (Ford)  recommends  the  calculation 
of  a  Dynamic  Weight  Transfer  Metric 
(DWTM)  at  0.7  g  lateral  acceleration  for  this 
maneuver     Because  different  vehicle  designs 
will  react  differently  to  forces  of  varying 
magnitude  and  time  duration,  a  suite  of 
various  paths  should  be  analvzed  in 
determining  an  overall  dvnamu  weight 
transfer  metric  (DWTM),  based  on  values  of 
ma.ximum  weight  transfer  ' '-  Note  that 
higher  values  of  DWTM  are  worse  than  lower 
values. 

Ford  has  performed  a  substantial  amount 
of  Path  Corrected  Limit  Lane  Change 
maneuver  testing  While  we  do  not  have 
access  to  this  data.  Ford  has  summarized  this 
data  as  follows:  "Fords  overall  standard 
deviation  for  the  DWT  metric  is  4  4  from 


multiple  tests  made  on  a  variety  of  vehicles 
with  a  variety  of  drivers,  over  a  time  span  of 
several  months  and  using  a  new  set  of  tires 
fitted  for  each  test."  ' '  To  understand  the 
meaning  of  this  standard  deviation,  we  need 
to  know  the  expected  range  of  the  dynamic 
weight  transfer  metric. 

The  most  hasii  way  to  estimate  this  range 
is  to  approximate  the  vehicle  as  a  rigid  block 
in  a  steady  state  i  urve  at  0  7g  lateral 
acceleration.  Using  this  approximation,  the 
expe(  ted  range  of  DWTM  values  is  from  46.7 
percent  (corresponding  to  a  vehicle  with  a 
static  stability  factor  of  1.50)  to  70,0  percent 
(corresponding  to  a  static  stability  factor  of 
1.00) 

Real  vehicles,  of  course,  are  not  rigid 
bodies.  Thev  have  compliant  suspensions 
and  tires.  This  increases  the  DWTM  values 
from  tho.se  of  rigid  vehicles  Based  on 
NHTS.As  Tilt  Table  data  and  assumptions 
about  the  difference  between  lilt  table  and 
flat  track  testing,  we  estimate  an  addition  of 
about  4%  to  8%  DWTM  to  the  rigid  body 
calculations  as  a  result  of  quasi-static  body 
roll  at  0.7  g.  Applying  the  average  addition 


of  6%  DWTM  makes  the  expected  range  of 
DWTM  approximately  53  percent  to  76 
percent.  Therefore.  Ford's  standard  deviation 
of  4.4  for  DWTM  is  19  percent  of  the  entire 
expected  range  of  DWTM  values. 

,A.nother  way  to  understand  the  meaning  of 
this  standard  deviation  is  to  analyze  the 
values  of  DWTM  that  were  measured  by  Ford 
and  NHTSA  during  joint  testing  of  the  Phase 
IV  rollover  test  vehicles.  Table  1  lists  these 
values,  along  with  the  number  of 
observations  that  these  values  are  based  on, 
the  calculated  dynamic  weight  transfer  at  0.7 
g  lateral  acceleration  based  on  a  rigid  body 
model,  and  the  difference  between  these  two 
dynamic  weight  transfer  values. 

Consider  the  Chevrolet  Blazer  and  the  Ford 
Escape.  The  Blazer  receives  one  star:  the 
lowest  rating  a  for  sport  utility  vehicle  from 
NHTSAs  current  rollover  rating  system 
(which  is  based  on  Static  Stability  Factor). 
The  Ford  Escape  has  an  SSF  at  the  high  end 
of  the  three  star  range;  one  of  the  higher 
ratings  for  sport  utility  vehicles.  Most  sport 
utility  vehicles  have  Static  Stability  Factors 
between  these  two  vehicles. 


Table  i.— Measured  and  Calculated  Dynamic  Weight  Transfers ^'^ 


PCLLC  Measured  DWTM  (m  percent)   ... 

Number  of  Obsefvations 

Steady  State  Rigid  Body  WT  Calculated 

trom  SSF  (in  percent)  

Difterence  (m  percent)  „ — 


2001 

Chevrolet 
Blazer 


2001 
Ford  Escape 


1999 

Mercedes 

ML320  with 

ESC  on 


1999 

Mercedes 

ML320  with 

ESC  off 


2001 

Toyota 

4Runner  with 

ESC  on 


2001 

Toyota 

4Runner  with 

ESCott 


66.2 

4 

63.1 

31 


66.6 

4 

63.1 
3.5 


Now  compare  the  DWTM  values  of  these 
vehicles  as  measured  using  the  Path 
Corrected  Limit  Lane  Change  and  shown  in 
Table  1    For  the  Chevrolet  Blazer  the 
measured  DWTM  value  is  70.3.  However, 
based  on  Fords  standard  deviation  and  the 
number  of  samples,  we  have  95  percent 
confidence  that  the  DWTM  for  this  vehicle  is 
between  66.0  and  74  6.  Similarly,  for  the 
Ford  Escape  we  have  95  percent  confidence 
that  the  DWTM  is  between  58.6  and  67.2 
Note  that  these  ranges  overlap  However,  the 
difference  between  these  two  vehicles 
DWTM  values  is  statistically  significant 
(although  just  barely  having  a  t-value  of  2.38 
versus  the  critical  t-value  of  2  37). 

A  measurement  standard  deviation  for 
which  the  difference  between  a  sport  utility 
vehicle  with  high  rollover  resistance  and  one 
with  low  rollover  resistance  is  only 
marginally  statistically  significant  is  too  large 
for  generating  vehicle  ratings 

Table  1  shows  another  problem  with  the 
measured  DWTM  values  When  we  estimated 
the  expected  range  of  DWTM  as  53  percent 
to  76  over  the  entire  range  of  vehicles  from 
SUVs  to  sport  sedans,  we  considered  only  the 
quasi-static  load  transfer  due  to  the  vehicle's 
rigid  body  geometry  (SSF)  and  to  its  steady 
state  body  roll.  We  neglected  the  dynamic 
weight  transfer  that  occurs  as  a  result  of  body 


roll  acceleration  in  an  abrupt  maneuver. 
However,  when  the  calculated  steady  state, 
rigid  body  weight  transfer  in  Table  1  is 
subtrac:ted  from  the  measured  DWTM.  the 
difference  is  no  more  than  that  expected  for 
the  steady  sintt'  hodv  roll  in  all  but  one  case. 
It  would  appt-ar  thdl  the  Uynamu  Weight 
Transfer  Metru  produced  by  PCLLC 
generally  measures  quasi-static  rather  than 
dynamic  weight  transfer  Quasi-static  weight 
transfer  is  wfiat  occurs  when  a  vehicle  is 
driven  in  a  circle  at  a  constant  speed  without 
abrupt  changes  in  speed  or  direction. 

The  exception  is  the  DWTM  measurement 
for  the  Mercedes  ML320  with  yaw  stability 
control  enabled.  While  the  DTWM  for  this 
vehicle  with  yaw  stability  control  di.sabled  is 
no  more  than  the  expected  quasi-static  load 
transfer,  the  DTWM  increases  by  6.6  percent 
when  the  yaw  stability  control  is  enabled. 
The  difference  between  these  two  values  is 
stalislually  significant  and  would  seem  to 
represent  a  dynamn  weight  transfer 
component  missing  in  the  other  K'LLC 
results  m  Table  1    However,  it  is  hard  to 
understand  why  stability  control  should 
lower  the  rollover  resistance  of  this  vehicle. 
Fishhook  testing  indicates  just  the  opposite; 
that  vaw  stability  control  increases  the 
rollover  resistance  of  this  vehicle.  Therefore, 
we  believe  that  the  measured  DWTM  value 


for  the  Mercedes  ML320  with  yaw  stability 
f  ontrol  enabled  is  incorrect. 

In  conclusion,  the  objectivity  and 
repeatability  of  the  Path  Corrected  Limit  Lane 
Change  has  not  yet  attained  an  acceptable 
level  for  rating  the  rollover  resistance  of 
vehicles.  Future  improvements  to  the 
objectivity  and  repeatability  of  this  maneuver 
can  probably  be  made,  but  there  are  other 
tests  with  more  potential  for  making  highly 
objective  and  repeatable  measurements  of 
quasi-static  weight  transfer. 

Performability 

The  procedure  for  performing  this  test  is 
straight-forward.  However,  substantial 
additional  instrumentation,  over  and  above 
that  required  to  perform  a  Fishhook 
maneuver,  are  required.  The  costs  and 
additional  testing  time  associated  with  this 
equipment  is  expected  to  exceed  the  costs 
and  additional  testing  time  saved  by  not 
having  to  use  a  programmable  steering 
controller,  .^n  additional  test,  on  a  tire  testing 
machine,  is  also  required. 

Ford  has  ideas  for  reducing  the  additional 
instrumentation  required  for  the  Path 
Corrected  Limit  Lane  Change  procedure. 
However,  this  is  a  future  enhancement  and 
cannot  be  evaluated  at  this  time. 


'   Cxipied  from  Page  3  of  Ford  s  2001  Rollover 
Comments 


'-ri)pii!<l  fn)m  Pane  1  uf  Appendix  III  of  Ford's 
2001  Rollover  Ck)mments 

"Copied  from  Page  2  of  Ford's  PCLLC  Report. 


'<  Values  taken  from  Page  2  of  Ford's  PCLLC 
Report. 
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Since  Ford  processed  the  data  collected 
during  our  testing,  we  are  unable  to  say  how 
difficult  the  data  processing  is  to  perform. 
However,  with  experience  and  the  correct 
software  it  is  expected  to  approximately 
equal  the  effort  required  to  process  data  from 
a  Fishhook  or  J-Tum  test.  There  may  be 
issues  in  making  Ford's  data  processing 
software  publicly  available. 

Due  to  the  use  of  a  suite  of  paths  for 
calculating  DWTM  values,  the  Path  Corrected 
Limit  Lane  Change  procedure  should 
adequately  adapt  to  differing  vehicle 
characteristics. 

We  also  have  concerns  about  determining 
dynamic  weight  transfer  as  an  average  value 
over  a  400  millisecond  window.  The  use  of 
this  broad  a  window  may  filter  out  dynamic 
effects  that  may  be  important  in  actual 
vehicle  rollovers. 

Discriminatory  Capability 

No  two-wheel  lifts  occurred  during  Path 
Corrected  Limit  Lane  Change  testing  for  any 
of  the  test  vehicles.  However,  unlike  the  J- 
Tum  and  Fishhook  maneuvers,  the 
occurrence/non-occuirence  of  two-wheel  lift 
is  not  used  as  a  measure  of  vehicle 
performance  for  this  maneuver.  The  DWTM 
measured  in  PCLLC  testing  produces  a 
continuous  measure  of  rollover  resistance 
that,  like  SSF,  that  allows  discrimination 
even  among  vehicles  that  are  not  susceptible 
to  on-road  untripped  rollover. 

Ford  recommends  the  calculation  of  a 
Dynamic  Weight  Transfer  Metric  (DWTM)  at 
0,7  g  lateral  acceleration  as  a  measure  of 
vehicle  performance  for  this  maneuver.  Data 
collected  during  testing  is  processed  to 
remove  driver  effects  by  having  all  vehicles 
always  follow  the  same  specified  paths  and 
be  subject  to  the  same  acceleration  demands. 
'Because  different  vehicle  designs  will  react 
differently  to  forces  of  varying  magnitude 
and  time  duration,  a  suite  of  various  paths 
should  be  analyzed  in  determining  an  overall 
dynamic  weight  transfer  metric  (DWTM), 
based  on  values  of  maximum  weight 
transfer."  "  Ford's  reasons  for  making  this 
recommendation  are  as  follows: 

"For  a  given  velocity  change,  various 
vehicle  related  factors  determine  the 
magnitude  of  dynamic  weight  transfer  for 
events  that  can  lead  to  both  tripped  or  un- 
tripped rollover.  Obviously,  the  higher  the 
center-of-gravity,  the  greater  the  transfer  for 
a  given  travel  velocity  change.  Similarly,  the 
smaller  the  track  width,  the  greater  the 
transfer.  As  is  well  known,  many  factors 
other  than  these  two  affect  dynamic  weight 
transfer  and  it  is  because  of  this  that  SSF  is 
a  narrow  and  inadequate  concept.  For 
example,  if  deflections  occur  in  suspensions, 
tires,  or  other  parts  that  control  overall  body 
movements  such  as  active  stabilizer  bars  or 
electronically  controlled  shock  absorbers, 
when  dynamic  forces  are  applied,  the 
magnitude  of  the  dynamic  weight  transfer 
will  also  change.  Inertial  values,  yaw  plane 
motions,  vertical  motions  and  pitch  plane 
motions  that  arise  because  of  a  vehicle's 
design  details  or  features  can  affect  force  and 
moment  balances  and  can  change  vehicle 


configurations  to  affect  the  magnitude  of  the 
dynamic  weight  transfer.  It  is  a  directionally 
correct  proposition  that  the  greater  the 
magnitude  of  the  dynamic  weight  transfer  in 
a  given  high  severity  event,  the  less  margin, 
reserve,  or  resistance  remains  to  a  rollover 
occurring.  Based  on  these  principles.  Ford 
believes  that  dynamic  weight  transfer  is  a 
metric  of  value  in  a  dynamic  test,"  "Our 
preliminary  work  has  confirmed  that  this 
metric  will  discriminate  among  specific 
vehicles  within  a  class  and  between  classes 
of  vehicles.  We  submit  that  DWTM  is  a  more 
reliable  metric  than  SSF  alone."  '*■ 

DWTM  has  the  theoretical  advantage  over 
SSF  of  including  load  transfer  due  to  quasi- 
static  body  roll  and  true  dynamic  load 
transfer  due  to  body  roll  accelerations,  but  its 
measurement  by  the  PCLLC  method  seems  to 
be  lacking  the  dynamic  load  transfer 
component.  The  PCLLC  test  also  is  not  able 
to  test  for  the  effect  of  yaw  stability  control. 
In  its  comment  to  the  docket  of  the  last 
notice.  Ford  suggested  that  the  same  0.7g 
lane  change  maneuvers  and  DTWM  could  be 
implemented  directly  with  an  advanced  path 
following  robot  rather  than  with  the  PCLLC 
method,  but  it  cautioned  that  the  test  would 
not  evaluate  the  effect  of  yaw  stability 
control.  In  light  of  this  comment,  it  is  not 
surprising  that  the  PCLLC  test  measured  no 
effect  of  yaw  stability  control  of  Toyota 
4Runner,  but  it  remains  troubling  that  it 
measured  a  significant  loss  of  rollover 
resistance  for  yaw  stability  control  of  the 
Mercedes  ML320  contrary  to  its  effect 
measured  in  other  rollover  maneuver  tests. 

As  discussed  above,  we  do  not  believe  that 
dynamic  weight  transfer  values  determined 
using  this  memeuver  have,  so  far,  attained  an 
acceptable  level  of  repeatability.  We  are  also 
concerned  about  not  exercising  vehicles  to 
the  limits  of  their  performance.  By  not  taking 
vehicles  to  their  limits,  some  important  limit 
performance  problems  could  be  overlooked. 

Realistic  Appearance 

In  general,  double  lane  chemge  maneuvers 
have  an  excellent  appearance  of  reality. 
These  are  the  emergency  obstacle  avoidance 
maneuvers  that  people  think  of  first  when 
they  consider  untripped  rollover.  While  the 
Path  Corrected  Limit  Lane  Change 
trajectories  are  idealized,  rather  than  actual, 
this  distinction  would  likely  not  be  noticed 
by  consumers. 

G.  ISO  3888  Part  2  Double  Lane  Change 

Maneuver  Description 

To  perform  ISO  3888  Part  2  Double  Lane 
Change  testing,  the  vehicle  was  driven 
through  the  course  shown  in  Figure  10,  The 
driver  released  the  throttle  6.6  ft  (2.0  m)  from 
the  entrance  of  the  first  lane.  No  throttle 
input  or  brake  application  occurred  during 
the  remainder  of  maneuver. 

Drivers  iteratively  increased  maneuver 
entrance  speed  from  approximately  35  mph 
in  1  mph  increments.  The  iteration  continued 
until  valid  tests  could  no  longer  be 
performed  (lane  position  could  not  be 
maintained  without  striking  cones).  Each 
driver  was  required  to  perform  three  valid 


runs  at  their  maximum  speed.  This  was  to 
assess  input  and  output  variability  for  tests 
performed  by  the  same  driver  with  the  same 
entrance  speed. 

The  manner  in  which  the  1  mph  iterations 
were  implemented  was  somewhat  driver- 
dependent.  Some  drivers  preferred  to 
increase  speed  until  they  could  no  longer 
achieve  a  valid. test.  Once  this  threshold  was 
reached,  the  driver  would  reduce  speed 
slightly  and  perform  three  valid  tests.  Other 
drivers  would  perform  three  valid  tests  at  one 
speed  before  proceeding  to  the  next  iteration. 
Both  methods  produced  similar  results. 

So  as  to  examine  driver-to-driver 
differences,  during  the  Phase  IV  research, 
this  maneuver  was  performed  for  each 
vehicle  by  three  drivers.  To  reduce  any 
confounding  effect  tire  wear  may  have  on 
ISO  3888  Part  2  Double  Lane  Change  test 
results,  a  new  tire  set  was  installed  on  each 
vehicle,  for  each  driver. 

Objectivity  and  Repeatc   ility 

Since  steering  inputs  tor  the  ISO  3888  Part 
2  Double  Lane  Change  maneuver  are 
generated  by  the  test  driver,  vehicle 
performance  in  this  maneuver  depends  upon 
the  skill  of  the  test  driver,  the  steering 
strategy  used  by  the  test  driver,  plus  random 
run-to-run  fiuctuations. 

The  ISO  3888  Pari  2  Double  Lane  Change 
maneuver  attempts  to  minimize  this 
variability  through  the  use  of  an  in-between 
lane  of  substantial  length  and  very  tight 
entry,  exit,  and  in-between  lanes,  thereby 
minimizing  a  driver's  steering  options  for 
getting  through  the  course  without  striking 
delineating  cones. 

Figure  11  shows  the  range  of  hand  wheel 
steering  angles  used  by  three  different  test 
drivers  while  performing  this  maneuver 
multiple  times  while  Figure  12  shows  the 
range  of  handwheel  steering  angles  used  by 
these  drivers  at  selected  times  during  this 
maneuver.  As  these  figures  show,  there  are 
both  substantial  driver-to-driver  differences 
and  substantial  within  driver  run-to-run 
differences  in  the  steering  inputs.  These 
differences  tend  to  increase  as  the  maneuver 
progresses. 

Arguably,  the  differences  in  steering  inputs 
shown  in  Figure  11  an^  12  do  not  really 
matter  for  the  purposes  of  determining 
Rollover  Resistance  Ratings.  What  really 
matters  are  driver-to-driver  differences  in 
vehicle  outputs,  specifically  the  vehicle 
rating  metrics. 

The  rating  metric  suggested  by  the 
Daimler-Chrysler  Corporation  is  the 
maximum  entry  speed  into  the  test  course  at 
which  a  driver  successfully  achieved  a 
"clean"  run.  (A  "clean"  run  is  one  during 
which  none  of  the  cones  delineating  the 
course  were  struck.) 

Table  2  shows  the  maximum  achievable 
"clean"  run  speeds  for  three  test  drivers  for 
the  Nominal  Vehicle  configuration  for  each 
of  the  Phase  FV  rollover  test  vehicles.  (While 
each  vehicle  was  tested  by  three  drivers,  four 
drivers  actually  participated  in  this  testing.) 
Note  that  higher  values  of  this  metric 
indicate  a  better  performing  vehicle. 


'*  Copied  from  Page  1  of  Appendix  III  of  Ford's 
2001  Rollover  Comments. 


'*  Copied  from  Pages  5  and  6  of  Ford's  2001 
Rollover  Comments. 
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Table  2  —Maximum  Achievable  "Clean"  Run  Speeds  for  the  ISO  3888  Part  2  Double  Lane  Change 

Maneuver— Nominal  Vehicle  Configuration 


Test  driver 


2001  Chev- 
rolet Bla^zer 
(mpH) 


2001  Ford  Es- 
cape (mph) 


1999  Mer- 
cedes ML320 
with  ESC  on 
(mph) 


1 999  Mer- 
cedes ML320 
with  ESC  off 
(mph) 


2001  Toyota  1  2001  Toyota 
4Runner  with  4Runner  with 
ESC  on  (mph)  i  ESC  off  (mph) 


-4- 


37.6 

367 

358 

18 


35.9 

35.3 

37.0 

1.7 


Table  3  shows  a  rank  ordering  of  the  Phase  IV  rollover  test  vehicles  based  on  the  ma.ximum  ■(lean  '  run  speeds  achieved  by  the  test 
drivers.  Note  that  1  is  the  best  rank  and  ft  the  worst 

Table  3  —Vehicle  Rankings  Based  on  Maximum  Achievable  "Clean"  Run  Speeds  for  the  ISO  3888  Part  2 
Double  Une  Change  Maneuver— Nominal  Vehicle  Configuration 


Test  driver 


gfrs 

u 

RL 


2001  Chev- 
rolet Blazer 


2001  Ford  Es- 
cape 


1999  Mer- 
cedes ML320 
with  ESC  on 


1 999  Mer- 
cedes ML320 
with  ESC  off 


2001  Toyota 

4Runner  with 

ESC  on 


2001  Toyota 

4Runner  with 

ESC  off 


4 

3 

3 

3 

3 

6 

1 ^ 

As  Table  2  shows,  for  the  drivers  used,  the 
ran(j;e  nt'  ma.ximum  dLhievable  "(lean"  run 
entry  speeds  varied  from  1  2  mph  for  thf 
mgq  vien  edes  Ml..i20  with  vaw  stability 
control  enabled  to  2  0  mph  for  the  2001 
Chevrolet  Blazer  The  average  range  was  15 
mph   While  these  mav  seem  like  small 
ranges,  the  entire  best-to-worst  range  m  Table 
2  IS  onlv  T  "  mph   Sine  ewe  tested  a  fairly 
broad  range  of  sport  utilitv  vehicles  during 
the  Phase  I\'  research,  the  maximum 
achievable    clean'  run  speeds  for  most  sport 
utility  vehicles  are  expected  to  be  m  this  5.7 
mph  range  Therefore,  dnver-to  driver 
variability  averages  27  perient  of  the  range  of 
the  rating  metric  and  can  be  as  much  as  35 
percent. 

The  problem  caused  b\  driver-to-driver 
variability  combined  with  the  small  range  of 
metrit  values  is  clearly  shown  by  Table  3 
While  the  Chevrolet  Blazer  attained  the  best 
ranking  trom  all  three  test  drivers,  the 
ranking  for  the  Mercedes  ML320  with  vaw 
stability  control  enabled  varied  from  second 
best  to  second  worst. 

Driver  skills  and  abilities  vary  with  time 
Although  we  did  not  do  sui  h  testing,  if  we 
retested  'he  Phase  \\  rollover  test  vehicles 
with  the  same  test  drivers  performing  the  ISO 
3888  Part  2  Double  Lane  Change  maneuver 
we  anticipate  that  our  results  would  not 
exactly  match  those  shown  in  Tables  2  and 
3  Since  we  have  such  a  small  range  for  the 
rating  metric  day-to-day  (or  even  hour-to- 
hour)  c  hanges  in  test  driver  performance 
would  probably  change  the  maximum 
achievable  "clean"  run  entry  speeds  by  a 
substantial  percentage  of  the  overall  range. 

Due  to  the  problems  assoc  iated  with 
driverto-driver  variability  and  run-to-run  for 
the  same  driver  variability,  the  objectivity 
and  repeatabili'\  of  thi-.  maneuver  is  poor 


Perfortnabihty 

The  pro(  edure  for  performing  this  test  is 
straight  torward    However,  as  discussed 
above,  this  maneuver  has  objectivity  and 
repeatability  issues  Resolving  these  issues 
adds  diffii  ultv  and  complexity  to  performing 
these  tests 

For  example,  one  possibility  for  improving 
objectivity  and  repeatability  is  to  use 
multiple  drivers  to  perform  the  testing  (three 
drivers  were  used  during  the  Phase  IV' 
testing)   While  this  should  help,  there  are 
still  potential  problems   One  exceptionally 
skilled  test  driver  (.ould  generate  very  good 
performance  metrics  for  a  medioc  re  vehicle 
If  this  exceptionally  skilled  driver  did  not 
test  some  other  vehicle,  that  vehicle  s 
performance  metrics  might,  incorrectly,  be 
lower  than  thev  should  be  Therefore,  in 
addition  to  using  multiple  drivers. 
procedures  would  need  to  be  developed  to 
ensure  that  every  vehicle  is  tested  by  drivers 
of  approximately  equal  skill. 

The  ISO  iHHH  Part  2  Double  Lane  Change 
test  procedure  inc  ludes  adjustments  to  lane 
width  and  lane  change  gate  length  for 
differing  vehu  le  sizes  These  should 
adequately  adapt  this  maneuver  for  differing 
vehicle  characteristics. 

Dischmmaton,  Capcbilitv 

No  two-wheel  lifts  oc:curred  during  any 
"clean"  run  of  ISO  3888  Part  2  Double  Lane 
Change  testing  for  any  of  the  test  vehicles,  (A 
"clean    run  is  one  during  which  none  of  the 
cones  delineating  the  ci^urse  were  struck.) 
While  some  two-wheel  lifts  did  occur  during 
runs  that  were  not  "clean",  these  should  not 
be  considered  for  the  determination  of  our 
rollover  resistani  e  ratings  The  reason  is  that 
when  a  run  is  not  "(lean"   there  is  no  way 


to  determine  whether  the  vehicle  comes  close 
to  following  the  test  course.  For  example,  a 
driver  could  perform  a  fishhook  maneuver  or 
simply  drive  straight  through.  Either  case 
would  simply  be  recorded  as  not  a  "clean" 
run. 

Unlike  the  (-Turn  and  Fishhook 
maneuvers,  the  occurrence/non-occurrence 
of  two-wheel  lift  cannot  be  used  as  a  measure 
of  vehicle  performance  for  this  maneuver 
because  two-wheel  lifts  during  a  clean  run 
appear  very  unlikely  for  any  NCAP  vehicle. 
The  rating  metric  suggested  by  the  Daimler- 
Chrysler  Corporation  (Daimler)  is  the 
maximum  entry  speed  into  the  test  course  at 
which  a  driver  successfully  achieved  a 
"clean"  run. 
Table  4  shows  the  maximum  achievable 
clean"  run  speeds  attained  by  any  of  the  test 
drivers  for  both  the  Nominal  Vehicle  and 
Reduced  Rollover  Resistance  configuration 
for  each  of  the  Phase  IV  rollover  test  vehicles. 
Note  that  higher  values  of  this  metric 
indicate  a  better  performing  vehicle. 
The  Reduced  Rollover  Resistance 
c  onfiguration  vehicles  have  had  weights 
placed  on  the  roof  so  as  to  raise  the  center 
of  gravity  height.  Their  Static  Stability 
Factors  have  been  reduced  by  0.05.  A  0.05 
reduction  in  SSF  equates,  for  sport  utility 
vehicles,  to  approximately  a  one  star 
reduction  in  the  vehicle's  rollover  resistance 
rating.  As  was  previously  stated,  NHTSA 
believes  that  a  one  star  reduction  in  the 
rollover  resistance  rating  should  make  a 
vehicle  substantially  easier  to  rollover. 
Maneuvers  with  good  discriminatory 
(  apability  should  measure  substantially 
worse  performance  for  Reduced  Rollover 
Resistance  the  configuration  than  for  the 
Nominal  Vehicle  configuration. 
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Table  4. — Maximum  Achievable  "Clean"  Run  Speeds  by  Any  Driver  for  the  ISO  3888  Part  2  Double  Lane 
Change  Maneuver — Nominal  Vehicle  and  Reduced  Rollover  Resistance  Configurations 


Test  driver 


2001  Chev- 
rolet Blazer 
(mph) 


2001  Ford  Es- 
cape (mph) 


1999  Mer- 
cedes ML320 
with  ESC  on 
(mph) 


1999  Mer- 
cedes ML320 
with  ESC  off 
(mph) 


2001  Toyota 
4Runner  with 
ESC  on  (mph) 


2001  Toyota 
4Runner  with 
ESC  off  (mph) 


Nominal  Vehicle  Configuration  

Reduced  Rollover  Resistance  Configura- 
tion   

Difference 


41.0 

39.0 
2.0 


38.0 

37.3 
0.7 


38.0 

37.4 
0.6 


38.9 

37.1 
1.8 


37.6 

393 

-1,7 


37.0 

38.0 

-10 


This  expected  substantial  change  in 
rollover  resistance  ratings  is  not  seen  for  the 
IS03888  Part  2  Double  Lane  Change 
maneuver.  For  three  of  the  vehicles  the 
maximum  achievable  "clean"  run  speeds 
attained  by  any  of  the  test  drivers  in  the 
Reduced  Rollover  Resistance  configuration 
vehicles  did  decrease  slightly  compared  to 
the  Nominal  Configuration  vehicles  while  for 
the  2001  Toyota  4Runner  they  increased 
slightly.  The  average  change  was  only  0.4 
mph.  far  less  than  the  average  driver-to- 
driver  variability  of  1.5  mph. 

The  expected  substantial  change  in 
rollover  resistance  measurement  was  not 
observed  for  the  IS03888  Part  2  Double  Lane 
Change  maneuver  apparently  because  the 
sensitivity  of  the  test  to  handling  properties 
is  predominant  compared  to  its  sensitivity  to 
rollover  resistance.  Placing  weight  on  a 
vehicle's  roof  raises  its  center  of  gravity 
height  which  reduces  its  rollover  resistance. 
However,  doing  this  also  increases  a  vehicle's 
mass  and  roll  moment  of  inertia,  resulting  in 
changes  to  a  vehicle's  handling  that  are  not 
well  understood.  Since  handling  and  rollover 
resistance  are  inextricably  intertwined  in  the 
rating  produced  by  this  maneuver,  the  rating 
generated  can  improve  even  though  the 
rollover  resistance  of  a  vehicle  is  getting 
worse. 

Results  from  both  J-Tum  and  Fishhook 
testing  are,  of  course,  also  influenced  by  the 
handling  characteristics  of  the  vehicle. 
However,  handling  has  less  of  a  chance  to 
dominate  these  maneuvers  because  they 
involve  fewer  major  steering  movements  (one 
for  a  J-Tum,  two  for  a  Fishhook,  and  three 
for  a  Double  Lane  Change). 

The  above  reasoning  also  explains  an 
apparent  anomaly  in  Table  3.  In  this  table, 


the  Chevrolet  Blazer  has  the  best  ranking  of 
any  of  the  vehicles.  However,  based  on  its 
one  star  rating  and  performance  in  the 
NHTSA  J-Turn  and  Fishhooks,  we  believe  it 
to  have  the  lowest  rollover  resistance  of  any 
of  the  Phase  IV  rollover  test  vehicles.  The 
apparent  contradiction  is  resolved  once  we 
realize  that  the  IS03888  Part  2  Double  Lane 
Change  maneuver  measures  mostly  the 
handling  rather  than  rollover  resistance  of 
vehicles. 

Realistic  Appearance 

In  general,  double  lane  change  maneuvers 
have  an  excellent  appearance  of  reality. 
These  are  the  emergency  obstacle  avoidance 
maneuvers  that  people  think  of  first  when 
they  consider  untripped  rollover. 

H.  Consumers  Union  Short  Course  Double 
Lane  Change 

Maneuver  Description 

To  perform  Consumers  Union  Short  Course 
Double  Lane  Change  testing,  the  vehicle  was 
driven  through  the  course  shown  in  Figure 
13.  As  the  vehicle  approached  the  course 
entrance,  the  driver  released  the  throttle  so 
as  to  achieve  a  desired  target  speed  as  the 
vehicle  passed  over  a  timing  strip  35  feet 
from  the  entrance  of  the  first  lane.  Otherwise, 
the  procedure  for  this  maneuver  was 
identical  to  that  used  for  the  ISO  3888  Part 
2  Double  Lane  Change  testing. 

Objectivity  and  Repeatability 

Since  steering  inputs  for  the  Consumers 
Union  Short  Course  Double  Lane  Change 
maneuver  are  generated  by  the  test  driver, 
vehicle  performance  in  this  maneuver 
depends  upon  the  skill  of  the  test  driver,  the 


steering  strategy  used  by  the  test  dri\  er,  plus 
random  run-to-run  fluctuations 

Figure  14  shows  the  range  of  handwheel 
steering  angles  used  by  three  different  test 
drivers  while  performing  this  maneuver 
multiple  times  while  Figure  15  shows  ^le 
range  of  handwheel  steering  angles  used  b\ 
these  drivers  at  selected  times  during  this 
maneuver.  .As  these  figures  show,  there  are 
both  substantial  driver-to-driver  differences 
and  substantial  within  driver  run-to-run 
differences  in  the  steering  inputs.  These 
differences  tend  to  in     ease  as  the  maneuver 
progresses. 

Arguably,  the  di       ences  in  steering  inputs 
shown  in  Figures  j  •  and  15  do  not  really 
matter  for  the  purposes  of  determining 
Rollover  Resistance  Ratings.  What  really 
matters  are  driver-to-driver  differences  in 
vehicle  outputs,  specifically  the  vehicle 
rating  metrics. 

The  rating  metric  used  by  NHTS.A  is  the 
maximum  entry  speed  into  the  test  course  at 
which  a  driver  succe-^sfully  achieved  a 
"clean"  run.  (A  "cle  m"  run  is  one  during 
which  none  of  the  c  ones  delineating  the 
course  were  struck.)  Note  that  this  is  not  the 
rating  metric  used  by  Consumers  Union  for 
this  maneuver;  Consumers  Union  performs 
subjective  rating  of  the  emergency  handling 
capability  of  vehicles  with  vehicles  that  have 
large  amounts  of  two-wheel  lift  in  this 
maneuver  receiving  an  "unacceptable"  safety 
rating. 

Table  5  shows  the  maximum  achievable 
"clean"  run  speeds  for  three  test  drivers  for 
the  Nominal  Vehicle  configuration  for  the 
Phase  IV  rollover  test  vehicles,  .Note  that 
higher  values  of  this  metric  indicate  a  better 
performing  vehicle. 


Table  5. — Maximum  Achievable  "Clean"  Run  Speeds  for  the  Consumers  Union  Short  Course  Double  Lane 

Change  Maneuver — Nominal  Vehicle  Configuration 


Test  driver 


2001  Chev- 
rolet Blazer 
(mph) 


2001  Ford  Es- 
cape (mph) 


1999  Mer- 
cedes ML320 
with  ESC  on 
(mph) 


1999  Mer- 
cedes ML320 
with  ESC  off 
(mph) 


2001  Toyota 
4Runner  with 
ESC  on  (mph) 


2001  Toyota 
4Runner  with 
ESC  off  (mph) 


GF  

U  

RL 

Range 


39.3 

38.1 

40.7 

2.6 


37.0 

37.1 

40.5 

3.5 


38.8 

37.1 

39.2 

1.7 


36.7 

36.6 

38.3 

1.7 


36.5 

37.4 

37.8 

1.3 


37.7 

35.7 

37.8 

2.1 


Table  6  shows  a  rank  ordering  of  the  Phase 
IV  rollover  test  vehicles  based  on  the 


maximum  "clean"  run  speeds  achieved  by 


the  three  test  drivers.  Note  that  1  is  the  best 
rank  and  6  the  worst. 
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Table  6  -Vehicle  Rankings  Based  on  Maximum  Achievable  "Clean"  Run  Speeds  for  the  Consumers  Union 
Short  Course  Double  Une  Change  Maneuver— Nominal  Vehicle  Configuration 


Test  driver 


OF  

RL  .*" 


2001 

Chevrolet 

Blazer 


2001 
Ford  Escape 


1999 

Mercedes 

ML320  with 

ESC  on 


1999 

Mercedes 

ML320  with 

ESC  off 


2001 
Toyota  4  Run- 
ner with  ESC 
on 


2001 
Toyota  4  Run- 
ner with  ESC 
off 


6 
2 

5 


3 
6 

5 


As  Table  5  shows,  for  three  test  drivers 
used,  the  range  of  maximum  achievabl« 
"clean"  run  entry  speeds  varied  from  !.:» 
mph  for  the  2001  Toyota  4Runner  with  yaw 
stability  control  enabled  to  3.5  mph  for  the 
2001  Ford  Escape.  The  average  range  was  2.2 
mph  While  these  may  seem  like  small 
ranges,  the  entire  best -to-worst  range  m  Table 
5  is  only  .5  0  mph.  Since  we  tested  a  fairly 
broad  range  of  sport  utilitv  vehicles  during 
the  Phase  IV  research,  the  maximum 
achievable  "clean"  run  speeds  for  most  sport 
utility  vehicles  are  expected  to  be  in  this  5  0 
mph  range.  Therefore,  driver-to  driver 
variability  averages  44  percent  of  the  range  of 
the  rating  metric  and  can  be  as  much  as  70 
percent. 

The  problem  caused  by  driver-to-driver 
variability  combined  with  the  small  range  of 
metric  values  is  clearly  shown  by  Table  6 
While  the  Chevrolet  Blazer  attained  the  best 
ranking  from  all  three  test  drivers,  the 
ranking  for  the  Toyota  4Runner  with  yaw 
stability  control  enabled  varied  from  second 
best  to  worst. 

Driver  skills  and  abilities  vary  with  time. 
.Mthough  we  did  not  do  such  testing,  if  we 
retested  the  Phase  IV  rollover  test  vehicles 
with  the  same  test  drivers  performing  the 
Consumers  Union  Short  Course  Double  Lane 
Change  maneuver  we  anticipate  that  our 
results  would  riot  exactly  match  those  shown 
in  Tables  4  and  5.  Since  we  have  such  a 
small  range  for  the  rating  metric  day-to-day 
(or  even  hour-to-hour)  changes  in  test  driver 
performance  would  probably  change  the 
maximum  achievable  "clean"  run  entry 
speeds  by  a  substantial  percentage  of  the 
overall  range. 

Due  to  the  problems  associated  with 
dnver-to-driver  variability  and  run-to-run  for 
the  same  driver  variability,  the  objectivity 
and  repeatability  of  this  maneuver  are  poor. 
However,  it  is  important  to  recognize  that 
NHTSAs  objective  for  this  maneuver,  the 
determination  of  rollover  resistance  ratings, 
is  not  the  same  as  Consumers  Unions 
objective,  the  evaluation  of  a  vehicle's 
emergency  handling  capabilities.  Handling 
evaluation  has  always  been  a  sub)e<:tive 
process.  This  appears  to  be  a  better  maneuver 
for  what  Consumers  L'nion  wants  to 
accomplish  than  for  what  the  NHTSA  wants 
to  accomplish. 

Pcrformability 

The  procedure  for  performing  this  test  is 
straight-forward.  However,  as  discussed 
dbove.  this  maneuver  has  objectivity  and 
repeatability  issues.  Resolving  these  issues 
adds  difficulty  and  complexity  to  performing 
these  tests. 


For  example,  one  possibility  for  improving 
objectivity  and  repeatability  is  to  use 
multiple  drivers  to  perform  the  testing  (three 
drivers  were  used  during  the  NHTSA 
testing).  While  this  should  ht^lp,  there  are 
still  potential  problems  One  exceptionally 
skilled  test  driver  (ould  generate  very  good 
performance  metrics  for  a  mediocre  vehicle. 
If  this  exceptionally  skilled  driver  did  not 
test  some  other  vehicle  that  vehicle's 
performanc  e  metrics  might,  incorrectly,  be 
lower  than  ihey  should  be.  Therefore,  in 
addition  to  using  multiple  drivers, 
procedures  would  need  to  be  developed  to 
ensure  that  every  vehicle  is  tested  hv  drivers 
of  approximately  equal  skill. 

The  Consumers  Union  Short  Course 
Double  Lane  C'hange  test  procedure  does  not 
change  from  vehicle-to-vehicle  This  reflects 
Consumers  Union's  reason  for  developing 
this  maneuver,  as  a  test  of  emergeiK  y 
handling.  On  an  actual  road,  if  an  obstacle 
suddenly  intrudes  into  a  vehicle's  lane 
requiring  emergency  maneuvering  to  avoid, 
the  parameters  of  the  intrusion  (distance 
ahead  of  oncoming  vehicle  at  whi(  h  the 
intrusion  begins,  amount  of  intrusion)  do  not 
depend  on  the  i  haracteristics  of  the 
oncoming  vehicle  In  other  words,  if  a  i  hild 
runs  out  in  front  of  you,  they  do  not  run  out 
sooner  because  your  vehicle  is  bigger  or 
wider 

However.  NHTSA  has  a  different  purpose. 
We  are  trying  to  rate  a  vehicle  resistance  to 
rollover  As  such,  we  would  like  to  test  with 
worst  case  lane  geometry.  This  may  well 
change  with  vehicle  size  or  other 
characteristics.  Therefore,  for  \HTS.-\'s 
purpose,  we  believe  that  a  test  maneuver 
should  adapt  for  differing  vehicle 
characteristics. 

Dischminaton,'  Capability 

No  two-wheel  lifts  occurred  during  any 
"clean"  run  of  Consumers  Union  Short 
Course  Double  Lane  Change  testing  for  any 
of  the  test  vehicles.  (A  "clean  '  run  is  one 
during  which  none  of  the  cones  delineating 
the  course  were  struck.)  While  some  two- 
wheel  lifts  did  occur  during  runs  that  were 
not  "clean",  these  should  not  be  considered 
for  the  determination  of  our  rollover 
resistance  ratings,  rhe  reason  is  that  when  a 
run  IS  not  "i  lean  ",  there  is  no  way  to 
determine  whether  the  vehicle  comes  close  to 
following  the  lest  course   For  example,  a 
driver  could  perform  a  fishhook  maneuver  or 
simply  drive  straight  through.  Either  case 
would  simply  be  re«.orded  as  not  a  "(  lean" 
run. 

Unlike  the  J-Turn  and  Fishhook 
maneuvers,  the  occurrence/non-occurrence 
of  two-wheel  lift  cannot  be  used  as  a  measure 


of  vehicle  performance  for  this  maneuver 
because  two-wheel  lifts  during  clean  run 
appear  unlikely  for  NCAP  vehicles.  The 
rating  metric  use  by  NHTS.^  is  the  maximum 
entry  speed  into  the  test  course  at  which  a 
driver  successtulK  .ichieved  a  "clean"  run. 

We  did  not  perform  testing  of  the  Reduced 
Rollover  Resistance  configurations  of  the 
Phase  IV  test  vehicles  with  this  maneuver;  so, 
we  cannot  make  the  comparisons  shown  in 
Table  4  for  this  maneuver.  However,  the 
discussion  following  Table  4  likely  applies  to 
this  maneuver  as  well  as  to  the  ISO  3888  Part 
2  Double  Lane  Change.  .Kgain.  this  maneuver 
tests  both  the  handling  and  rollover 
resistaiu  e  of  vehii  les.  In  fac:t.  sine  e 
Consumers  Union  developed  this  maneuver 
to  examine  the  emergency  handling  of 
vehicles,  and  because  this  maneuver  is  not  as 
tightly  I  nnslrained  as  is  the  ISO  3888  Part  2 
Duubie  Lane  Change,  we  believe  that  this 
maneuver  focuses  more  on  handling  than 
does  the  ISO  maneuver.  Since  handling  and 
rollover  resistance  are  inextricably 
intertwined  in  the  rating  produced  by  this 
maneuver  with  handling  dominating,  the 
rating  generated  can  easily  improve  even 
though  the  rollover  resistani;e  of  a  vehicle  is 
getting  worse. 

The  above  reasoning  explains  the  apparent 
anomaly  in  Table  fi.  In  this  table,  the 
Chevrolet  Blazer  has  the  best  ranking  of  any 
of  the  vehicles.  However,  based  on  its  one 
star  rating  and  performance  in  the  NHTSA  I- 
Furn  and  Fishhooks,  we  believe  it  to  have  the 
lowest  rollover  resistance  of  any  of  the  Phase 
IV  rollover  test  vehicles.  The  apparent 
contradiction  is  resolved  once  we  realize  that 
the  Consumers  Union  Double  Lane  Change 
maneuver  measures  both  the  handling  and 
rollover  resistance  of  vehic  les  with  handling 
dominating 

Due  to  the  fac  t  that  this  maneuver  is  not 
focused  solely  on  a  vehicle's  rollover 
resistance  but  instead  measures  some 
c:ombination  of  their  handling  and  rollover 
resistance  properties,  its  discriminatory 
capability  for  rollover  resistance  (not 
emergency  handling)  is  poor. 

Realistic  Appearance 

.See  the  ISO  3888  Part  2  Double  Lane 
Change  maneuver  Realistic  Appearance 
discussion. 

I.  Open-Loop  Pseudo-Double  Lane  Change 

MciiieuvfT  Description 

Driver-based,  path-following  double  lane 
changes  have  historically  been  associated 
with  considerable  handwheel  variability. 
This  was  in  evidenc:e  during  the  ISO  3888 
Part  2  and  Consumers  Union  Short  Course 
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testing  performed  during  the  Phase  IV 
research.  Although  the  ISO  3888  Part  2 
Double  Lane  Change  course  layout  attempts 
to  minimize  this  variability  by  relating  lane 
width  to  vehicle  width,  handwheel 
variability  observed  during  this  maneuver 
continues  to  exceed  that  typically  observed 
during  steering  machine-based  maneuvers. 

Aside  from  the  handwheel  variability 
issues,  double  lane  changes  have  a  certain 
appeal.  It  is  foreseeable  that  the  inputs  of 
either  double  lane  change  used  in  Phase  IV 
could  emulate  a  driver's  reaction  to  a  variety 
of  crash  avoidance  scenarios.  Furthermore, 
examination  of  what  effects  the  third  steering 
input  (second  reversal)  has  on  dynamic 
rollover  propensity  is  of  interest.  To  facilitate 
examination  of  third  steer  effects  without  the 
confounding  effect  of  handwheel  variability, 
open-loop  handwheel  inputs  executed  with 
the  steering  machine  that  approximated  a 
double  lane  change  were  performed. 

Two  open-loop  pseudo-double  lane 
changes  were  performed  during  the  Phase  IV 
research:  ISO  3888  Part  2  and  Consumers 
Union  Short  Course  simulations.  For  each 
maneuver,  handwheel  inputs  were  chosen  to 
approximate  those  observed  during  closed- 
loop,  path-following  tests  performed  at  VRTC 
by  three  test  drivers.  Specifically,  steering 
recorded  during  the  three  tests  IJegun  with 
the  highest,  yet  most  similar,  entrance  speeds 
was  considered  for  each  driver,  per 
maneuver.  Using  these  data,  handwheel 
input  composites  were  developed.  Open-loop 
double  lane  changes  were  perfonned  in  the 
Nominal  load  condition,  with  the  Toyota 
4Runner  and  Chevrolet  Blazer  only.  The  Ford 
Escape  and  Mercedes  ML320  were  not 
evaluated  with  these  maneuvers. 

Upon  completion  of  the  path-following 
double  lane  changes,  the  three  highest,  most 
consistent  valid  maneuver  entrance  speeds 
attained  by  each  driver  were  determined.  A 
valid  test  was  one  in  which  no  vehicle-to- 
cone  contact  was  detected.  This  produced  a 
total  of  nine  valid  runs  for  each  vehicle 
(recall  the  4Runner  with  enabled  stability 
control  was  considered  to  be  separate  vehicle 
from  the  4Ruimer  with  disabled  stability 
control). 

Double  lane  change  simulation  began  by 
plotting  of  the  handwheel  angles  for  all 
drivers  of  a  particular  vehicle.  The  plots  were 
overlaid  and  centered  about  the  middle  peak 
of  the  maneuver  in  the  time  domain.  After 
each  of  the  nine  tests  was  centered,  the  data 
were  averaged  to  form  a  preliminary 
composite. 

Once  the  preliminary  composite  was 
created,  averages  for  each  of  the  three 
primary  handwheel  peaks  were  calculated. 
These  averages  were  based  on  peak  value 
data  (independent  of  time)  from  each  of  the 
nine  driver-based  tests.  Each  average  was 
then  divided  by  the  appropriate  preliminary 
composite  value  to  produce  a  ratio.  The  three 
ratios  were  averaged  to  produce  a  final, 
overall  ratio.  This  final  ratio  was  multiplied 
by  preliminary  composite  data  to  yield  a  final 
handwheel  inpiit  composite.'^ 


Piecewise  approximation  was  used  to 
construct  ramp-based  handwheel  profiles 
representative  of  the  final  handwheel 
composites.  The  approximation  was 
programmed  into  the  steering  machine,  and 
the  maneuver  performed. 

Figure  16  presents  the  suite  of  piecewise 
approximations  used  to  define  the 
Consumers  Union  Short  Course  simulations 
for  the  Toyota  4Runner  (enabled  and 
disabled  stability  control)  and  Chevrolet 
Blazer. 

Generally  speaking,  closed-loop 
Consumers  Union  Short  Course  tests 
performed  with  the  4Runner  (disabled 
stability  control)  and  Blazer  contained  four 
significant  steering  inputs  (j.e..  third 
reversals).  The  drivers  used  the  fourth 
steering  inputs  to  preserve  lateral  stability 
and  insure  exit  lane  position.  These  inputs 
were  included  in  Consumers  Union  Short 
Course  approximations  for  the  4Runner  with 
disabled  stability  control  and  for  the  Blazer, 
but  were  not  required  for  approximation  of 
4Runner  steering  observed  during  tests 
performed  with  enabled  stability  control. 

Due  to  the  length  of  the  second  lane  in  the 
ISO  3888  Part  2  course,  each  driver  made 
steering  adjustments  after  the  second 
handwheel  peak  to  maintain  lane  position. 
As  a  result,  each  ISO  3888  Part  2  simulation 
contained  five  significant  handwheel  peaks. 
Figure  17  presents  the  open-loop  steering 
inputs  used  to  simulate  the  ISO  3888  Part  2 
Double  Lane  Change  maneuver  for  each 
vehicle. 

During  testing,  runs  of  the  Open-Loop 
Pseudo-Double  Lane  Change  were  performed 
beginning  with  a  maneuver  entry  speed  of  35 
mph.  Vehicle  speed  was  iteratively  increased 
in  5  mph  increments  to  50  mph  or  until  two- 
wheel  lift  occurred.  Additionally,  tests  were 
performed  at  the  average  maximum  entrance 
speed  attained  by  test  drivers  at  VRTC  during 
closed-loop  tests  without  the  steering 
machine.  No  downward  speed  iterations 
were  used  to  isolate  the  lowest  entrance 
speed  capable  of  producing  two-wheel  lift. 

Objectivity  and  Repeatability 

The  Open-Loop  Pseudo-Double  Lane 
Change  can  be  performed  with  excellent 
objectivity  and  repeatability.  Figure  18  shows 
the  Handwheel  Angle,  Vehicle  Speed,  Lateral 
Acceleration,  and  Roll  Angle  as  functions  of 
time  for  two  tests  of  the  Chevrolet  Blazer  that 
were  run  at  approximately  the  same  speed 
(40.3  and  40.7  mph).  Data  from  these  runs  is 
typical  of  our  experience  with  this  maneuver. 

Since  this  maneuver  uses  the 
programmable  steering  controller,  the 
steering  control  input  is  once  again  precisely 
replicated  from  run-to-run.  However,  the 
lateral  acceleration  becomes  slightly  less 
repeatable  when  the  vehicle  is  in  the 
recovery  portion  (i.e.,  while  trying  to 
straighten  out  after  performing  the  return 
lane  change). 

As  was  discussed  above  for  the  NHTSA  J- 
Tum,  for  runs  near  the  point  at  which  two- 
wheel  lift  first  occurs,  roll  angle  repeatability 
becomes  much  worse. 


"Determination  of  the  final  composite  was 
necessary  because  the  peak  handwheel  input  of  a 
particnilar  test  did  not  necessarily  <x:cur  at  the  same 
time  as  the  others.  The  preliminary  composite  was 


used  to  establish  trends  (e.g.,  timing,  rates,  etc.)  in 
the  handwheel  position  data.  The  final  composite 
increased  handwheel  magnitudes,  so  as  to  insure 
maneuver  severity  was  preserved. 


Performability 

Objective  and  repeatable  Open-Loop 
Pseudo-Double  Lane  Change  maneuvers  can 
easily  be  performed  using  a  programmable 
steering  controller. 

While  running  this  maneuver  is  straight- 
forward, we  have  substantial  concerns  about 
the  maneuver  itself.  Unfortunately,  due  to 
lack  of  development  time,  we  doubt  that  the 
steering  inputs  used  during  the  Phase  IV 
Rollover  Research  correspond  to  worst  case 
conditions.  Work  is  needed  as  to  how  to 
adapt  this  maneuver  for  different  vehicles 
sizes  or  characteristics.  Probably  at  least  one 
year  of  effort  would  be  required  to  develop 
and  refine  this  maneuver 

Discriminatory  Capability 

Testing  for  the  Open-Loop  Pseudo-Double 
Lane  Change  maneuver  was  only  performed 
using  two  vehicles,  the  2001  Chevrolet  Blazer 
and  the  2001  Toyota  4Runner  (both  with  the 
yaw  stability  control  enabled  and  disabled). 
Two  different  steering  inputs  were  used  for 
this  Open-Loop  Pseudo-Double  Lane  Change 
testing,  one  that  simulated  the  ISO  3888  Part 
2  Double  Lane  Change  and  one  that 
simulated  the  Consumers  Union  Short 
Course  Double  Lane  Change. 

For  the  simulated  ISO  3888  Part  2  Double 
Lane  Change,  the  Chevrolet  Blazer  had  two- 
wheel  lift  while  the  Toyota  4Runner  with 
yaw  stability  control  enabled  and  disabled 
did  not.  However,  the  maneuver  entry  speed 
at  which  the  Chevrolet  Blazer  had  two-wheel 
lift  was  substantially  (5  mph)  higher  than  the 
maximum  speed  at  which  Toyota  4Runner 
testing  was  stopped.  When  yaw  stability 
control  was  disabled,  the  speed  at  which 
Toyota  4Runner  testing  was  stopped  was 
determined  by  when  spin-out  occurred. 
When  yaw  stability  control  was  enabled,  the 
speed  at  which  Toyota  4Runner  testing  was 
stopped  was  determined  by  test  driver 
concerns  about  possible  loss  of  control.  So 
two-wheel  lift  was  seen  for  the  Chevrolet 
Blazer  but  not  the  Toyota  4Runner  because 
the  Blazer  was  able  to  perform  this  maneuver 
at  higher  speeds  than  was  the  4Runner.  As 
was  the  case  for  the  actual  ISO  3888  Part  2 
Double  Lane  Change,  handling  and  rollover 
resistance  appear  to  be  inextricably 
intertwined  in  the  ratings  produced  by  this 
maneuver. 

For  the  simulated  Consumers  Union  Short 
Course  Double  Lane  Change,  the  Chevrolet 
Blazer  and  the  Toyota  4Runner  with  yaw 
stability  control  disabled  had  two-wheel  lift 
while  the  Toyota  4Runner  with  yaw  stability 
control  enabled  did  not.  The  maneuver  entry 
speed  at  which  the  Chevrolet  Blazer  had  two- 
wheel  lift  was  higher  than  the  maximum 
speed  at  which  Toyota  4Runner  two-wheel 
lift  occurred.  However,  based  on  its  one  star 
rating  and  performance  in  the  NHTSA  J-Tum 
and  Fishhooks,  we  believe  the  Chevrolet 
Blazer  to  have  the  lowest  rollover  resistance 
of  any  of  the  Phase  IV  rollover  test  vehicles. 
The  explanation  for  this  apparent  anomaly  is 
that,  as  was  the  case  for  the  actual  Consumers 
Union  Short  Course  Double  Lane  Change, 
handling  and  rollover  resistance  appear  to  be 
inextricably  intertwined  in  the  ratings 
produced  by  this  maneuver. 

Because  this  maneuver  is  not  focused 
solely  on  a  vehicle's  rollover  resistance  but 
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Realistic  Appearance 

The  Realistic  Appearance  discussion  from 
the  Ford  Path  Corrected  Limit  Lane  Change 
again  applies. 
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Figure  1:  J-Turn  maneuver  description. 
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Figure  2:  NHTSA  J-Turn  test  inputs  and  outputs  for 

three  tests  performed  with  the  Toyota  4Runner  with 

yaw  stability  control  disabled 
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Figure  3:  J-Turn  with  Pulse  Braking  Handwheel  Steering 
Angle  and  Brake  Pedal  Force 
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Figure  4:    J-Turn  with  Pulse  Braking  test  inputs  and  outputs  for 
two  tests  performed  with  the  Chevrolet  Tracker  during  Phase 

lll-B  of  Rollover  Research 
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Figure  5:  Fixed  Timing  Fishhook  maneuver  description 
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Figure  6:    Fixed  Timing  Fishhook  test  inputs  and  outputs  for  three  tests 

performed  with  the  Chevrolet  Blazer 


Figure  7:  Roll  Rate  Fishhook  maneuver  description 
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Figure  8:  Roll  Rate  Feedback  Fishhook  test  inputs 

and  outputs  for  three  tests  performed  with  the  Toyota 

4Runner  with  yaw  stability  control  disabled 
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Figure  9:  Ford  Path  Specific  Double  Lane  Change  Course 
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Figure  10:  The  ISO  3888  Part  2  Double  Lane  Change  Course 
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Figure  11:  Handwheel  input  repeatability  observed  during  ISO  3888 
Part  2  Double  Lane  Change  testing  performed  with  the  Chevrolet 
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Figure  14:   Handwheel  input  repeatability  observed  during 
Consumers  Union  Short  Course  testing  performed  with  the 

Chevrolet  Blazer. 
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Figure  18:  Open-Loop  Pseudo-Double  Lane  Change  test  inputs 
and  outputs  for  two  tests  performed  with  the  Chevrolet  Blazer 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  206.  208.  209.  225,  242. 
and  252 

[DFARS  Case  2002-D009) 

Defense  Federal  Acquisition 
Regulation  Supplement;  Foreign 
Acquisition 

agency:  Dppdrtment  of  Dff^'nsc  (DuD). 
ACTION:  Proposed  rule  with  rt'ijuest  for 
comments. 

summary:  DoD  is  proposing  to  amend 
tht'  Defense  Federal  Acqui'>itinn 
Regulation  Supplement  (DF.AKS)  to 
simplify'  and  clarify-  policy  pertaining  to 
the  acquisition  of  supplies  and  services 
from  foreign  sources 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
December  b.  2002.  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directlv  on  the  World  Wide 
Web  at  http://emissary.acqosd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars%ai.q  osd  mil.  Please  cite  DF.ARS 
Case  2002-D009  in  the  subject  line  of  e- 
mailed  ccjmments 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council.  Ann:  .Ms  .\rnv  Williams, 
OUSD(AT&L)DP(DARi.  IMD  .3C132. 
3062  Defense  Pentagon.  Washington.  DC 
20301-3062:  facsimile  (703)  602-0350. 
Please  citM  DFARS  Case  2002-D009 

.•\t  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amv  Williams.  (703)  602-0328. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  proposes  revisions  to 
DF.\RS  Part  225.  Foreign  Acquisition, 
and  associated  provisions  and  clauses. 
The  rule — 

•  Provides  streamlined  procedures  for 
evaluating  foreign  offers  when  dcquiring 
supplies,  and  adds  procedures  tor 
evaluating  foreign  offers  m  ac(}uiMtions 
in  which  price  is  not  the  determining 
factor. 

•  Changes  the  definition  of 
"qualifying  country  end  product"  to 
permit  the  qualifying  country 
manufacturing  the  produ(  t  to  use 
components  from  any  other  qualifying 
country. 


•  Lowers  the  required  approval  levels 
for  determinations  of  nonavailability 
under  the  Buy  American  Act. 

•  Lowers  the  recjuired  approval  levels 
for  individual  public  interest 
determinations  for  acquisition  of  end 
[irodut  ts  from  qualifying  countries. 

•  Provides  that  the  Covernment  will 
tnaluate  duty  only  if  it  is  to  be  paid. 
E.xcept  for  qualifying  country  supplies 
or  eligible  end  products,  the  contractor 
will  request  duty-free  entry  only  on 
foreign  supplies  for  which  the 
contractor  estimates  that  duty  will 
exceed  S200  per  unit  (end  product  or 
component)  One  duty-free  entry  clause 
replaces  five  existing  clauses 

•  Makes  use  of  the  clause  pertaining 
to  Waiver  of  United  Kingdom  Levies 
optional  for  acquisitions  not  expected  to 
exceed  the  simplified  acquisition 
threshold. 

•  Eliminates  the  requirement  for  a 
contrac:tor  to  represent  that  it  will 
comply  with  all  laws,  decrees,  labor 
standards,  and  regulations  of  the  foreign 
country'  in  whii  h  the  contract  will  be 
performed. 

•  Moves  restrictions  im  c;(mtracting 
with  firms  owned  or  cimtrolled  by  the 
government  of  a  terrorist  country  or 
other  foreign  governments  from  Part 
209,  Contractor  Responsibility,  to  Part 
225,  Foreign  Acquisition. 

•  Deletes  obsolete  text  and  clauses 
relating  to  outdated  appropriations  act 
restrictions,  resulting  in  the  elimination 
of  four  clauses. 

•  Incorporates  the  DFARS  changes 
proposed  under  Case  2002-D008.  Trade 
Agreements  Act-Exception  for  U.S.- 
Made  End  Products,  published  at  67  FR 
49278  on  lulv  30.  2002. 

Because  of  the  c:omplexity  of  the  Buy 
.\nit'ru  an  .\c  t  and  the  trade  agreements. 
D(jD  is  preparing  an  on-line  training 
module  to  assist  in  understanding 
DFARS  Part  225  The  goal  is  to  provide 
>uffi(  ient  explanatory  material  and 
practic  <il  examples  to  clarify  the  main 
issues. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B,  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  (jf  the  Regulatory 
Flexibility  .•\c:t.  5  C.S.C.  601.  et  seq.. 
because  most  of  the  changes  in  the  rule 
merely  simplify  and  clarify  existing 
policy  and  proc;edures.  Other  changes, 
such  as  the  revised  definition  of 
■qualifying  country  end  product" 
primarily  affect  foreign  firms,  which,  by 
definition,  do  not  qualify  as  small 


entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  The  changes 
in  procedures  for  evaluation  of  duty  will 
result  in  a  paperwork  burden  reduction 
for  both  large  and  small  businesses,  but 
the  economic  impact  will  not  be 
significant.  Therefore,  DoD  has  not 
prepared  an  initial  regulatory  flexibility 
analysis.  DoD  invites  comments  from 
small  businesses  and  other  interested 
parties.  DoD  also  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
2002-D0b9. 

C.  Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  The  information 
collection  requirements  in  the  rule  are 
currently  approved  by  the  Office  of 
Management  and  Budget  under  Control 
Numbers  0704-0229  and  0704-0187. 
Elimination  of  the  provision  at  252.225- 
7003.  Information  for  Duty-Free  Entry 
Evaluation,  will  result  in  a  reduction  of 
21.451  hours  in  estimated  annual 
burden. 

List  of  Subjects  in  48  CFR  Farts  206, 
208,  209.  225.  242.  and  252 

Government  procurement. 

Michele  P.  Peterson, 

Ext^rutivp  Editor.  Offense  Acquisition 

Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  Parts  206,  208.  209,  225.  242.  and 
252  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  206.  208,  209.  225.  242.  and  252 
continues  to  read  as  follows: 

Authority:  41  \S.C.  421  and  48  CFR 

C'h.ipter  1 

PART  206— COMPETITION 
REQUIREMENTS 

2.  Section  206.303-1  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

206.303-1     Requirements. 


(d)  The  Director  of  Defense 
Procurement.  Office  of  the  Lmder 
Secretary  of  Defense  (Acquisition, 
Technology,  and  Logistics),  is  the 
agency  point  of  contact  for  submission 
of  justifications  to  the  Office  of  the 
United  States  Trade  Representative. 
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PART  208— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

208.7203    [Amended] 

3.  Section  208.7203  is  amended  in 
paragraph  (c)  by  removing  "225.7010" 
and  adding  in  its  place  "225.7005". 

PART  209— CONTRACTOR 
QUALinCATIONS 

209.101    [Removed] 

4.  Section  209.101  is  removed. 

I  5.  Section  209.104-1  is  amended  by 

revising  paragraph  (g)  to  read  as  follows: 

209.104-1    General  Standards. 

***** 

(g)  For  restrictions  on  contract  award 
to  certain  foreign  firms,  see  subparts 
225.7  and  225.70. 

209.104-70    [Removed] 
6.  Section  209.104-70  is  removed. 

209.405-2    [Removed] 
I  7.  Section  209.405-2  is  removed. 

209.409    [Removed] 

8.  Section  209.409  is  removed. 

PART  225— FOREIGN  ACQUISITION 

9.  Sections  225.000,  225.001.  and 
225.003  are  revised  to  read  as  follows: 

225.000  Scope  of  part 

I  This  part  also  provides  policy  and 

procedures  for — 

(1)  Purchasing  foreign  defense 
supplies,  services,  and  construction 
materials,  including  special  procedures 

for — 

(i)  Contracting  with  Canadian  and 
other  qualifying  country  sources;  and 

(ii)  Cooperative  projects; 

(2)  Implementing  statutory  and  policy 
restrictions  on  foreign  acquisition; 

(3)  Reporting  contract  performance 
outside  the  United  States; 

(4)  Foreign  military  sales  acquisitions; 
and 

(5)  Antiterrorism/force  protection  for 
defense  contractors  outside  the  United 
States. 

225.001  General. 

When  evaluating  offers  of  foreign  end 
products,  consider  the  following: 

(1)  Statutory  or  policy  restrictions. 

(i)  Determine  wnether  the  product  is 
restricted  by — 

(A)  Statute  (see  subpart  225.70);  or 

(B)  DoD  policy  (see  subpart  225.71 
and  FAR  6.302-3). 

(ii)  If  an  exception  to  or  waiver  of  a 
restriction  in  subpart  225.70  or  225.71 
would  result  in  award  of  a  foreign  end 
product,  apply  the  policies  and 
procedures  of  the  Buy  American  Act  or 
the  Balance  of  Payments  Program,  and, 
if  applicable,  the  trade  agreements. 


(2)  Memoranda  of  understanding  or 
other  international  agreements. 
Determine  whether  the  offered  product 
is  the  product  of  one  of  the  qualif>'ing 
countries  hsted  in  225.872-1. 

(3)  Trade  agreements.  If  the  product  is 
not  an  eligible  product,  a  qualifying 
country  end  product,  or  a  U.S. -made 
end  product,  purchase  of  the  foreign 
end  product  may  be  prohibited  (see  FAR 
25.403(c)  and  225.403(c)). 

(4)  Other  trade  sanctions  and 
prohibited  sources. 

(i)  Determine  whether  the  offeror 
complies  with  the  secondary  Arab 
boycott  of  Israel.  Award  to  such  offerors 
may  be  prohibited  (see  225.670). 

(ii)  Determine  whether  the  offeror  is  a 
prohibited  source  (see  225.770). 

(5)  Buy  American  Act  and  Balance  of 
Payments  Program.  See  the  evaluation 
procedures  in  Subpart  225.5. 

225.003    Definitions. 

As  used  in  this  part — 

(1)  Caribbean  Basin  country  end 
product  includes  petroleum  or  any 
product  derived  from  petroleum. 

(2)  Defense  equipment  means  any 
equipment,  item  of  supply,  component, 
or  end  product  purchased  by  DoD. 

(3)  Domestic  concern  means — 
(i)  A  concern  incorporated  in  the 

United  States  (including  a  subsidiary 
that  is  incorporated  in  tie  United  States, 
even  if  the  parent  corporation  is  a 
foreign  concern);  or 

(ii)  An  unincorporated  concern 
having  its  principal  place  of  business  in 
the  United  States. 

(4)  Domestic  end  product  has  the 
meeming  given  in  the  clauses  at 
252.225-7001,  Buy  American  Act  and 
Balance  of  Payments  Program;  and 
252.225-7036,  Buy  American  Act — 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of 
Payments  Program,  instead  of  the 
meaning  in  FAR  25.003. 

(5)  Eligible  product  means,  instead  of 
the  definition  in  FAR  25.003,  a 
designated,  NAFTA,  or  Caribbean  Basin 
country  end  product  in  the  categories 
listed  in  225.401-70. 

(6)  Foreign  concern  means  any 
concern  other  than  a  domestic  concern. 

(7)  Government  of  a  terrorist  country 
is  defined  in  the  provision  at  252.225- 
7017,  Disclosure  of  Ownership  or 
Control  by  the  Government  of  a 
Terrorist  Country. 

(8)  Nonqualifying  country  means  a 
country  other  than  the  United  States  or 
a  qualifying  country. 

(9)  Nonqualifying  country  component 
means  a  component  mined,  produced, 
or  manufactured  in  a  nonqualifying 

country. 

(10)  Qualifying  country  means  a 
country  with  a  memorandum  of 


understanding  or  international 
agreement  with  the  United  States. 
Qualifying  countries  are  listed  in 
225.872-1. 

(11)  Qualifying  country  component 
and  qualifying  countr\'  end  product  are 
defined  in  the  clauses  at  252.225-7001, 
Buy  American  Act  and  Balance  of 
Payments  Program:  and  252.225-7036. 
Buy  American  Act — North  American 
Free  Trade  Agreement  Implementation 
Act — Balance  of  Payments  Program. 
Qualifying  countr\'  end  product  is  also 
defined  in  the  clause  at  252.225-7021, 
Trade  Agreements. 

(12)  Qualifying  country  offer  means 
an  offer  of  a  qualif\'ing  country  end 
product,  including  the  price  of 
transportation  to  destination. 

(13)  Source,  when  restricted  by  such 
words  as  foreign,  domestic,  or 
qualifying  country,  means  the  actual 
manufacturer  or  producer  of  the  end 
product  or  component. 

(14)  Terrorist  country  is  defined  in  the 
provision  at  252.225-7017.  Disclosure 
of  Ownership  or  Control  by  the 
Government  of  a  Terrorist  Country. 

10.  Subpart  225.1  is  revised  to  read  as 
follows: 

Subpart  225.1— Buy  American  Act- 
Supplies 

Sec. 

225.101  General. 

225.103  Exceptions. 

225.104  Nonavailable  articles. 

225.105  Determining  reasonableness  of 
cost. 

225.170     Solicitations. 

225.101     General. 

(a)  For  DoD,  the  following  two-part 
test  determines  whether  a  manufactured 
end  product  is  a  domestic  end  product: 

(i)  The  end  product  is  manufactured 
in  the  United  States:  and 

(ii)  The  cost  of  its  U.S.  and  qualif>ing 
country  components  exceeds  50  percent 
of  the  cost  of  all  its  components.  This 
test  is  applied  to  end  products  only  and 
not  to  individual  components. 

(c)  Additional  exceptions  that  allow 
the  purchase  of  foreign  end  products  are 
listed  at  225.103. 

225.103    Exceptions. 

(a)(i)(A)  Public  interest  exceptions  for 
certain  countries  are  in  225.872. 

(B)  For  procurements  subject  to  the 
Trade  Agreements  Act.  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology,  and  Logistics)  has 
determined  that  it  is  inconsistent  with 
the  public  interest  to  apply  the  Buy 
American  Act  to  end  products  that  are 
substantially  transformed  in  the  United 
States. 

(ii)(A)  Normally,  use  the  evaluation 
procedures  in  Subpart  225.5.  but 
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consider  recommending  a  public 
interest  e.xception  if  the  purposes  of  the 
Buv  American  Act  are  not  served,  or  in 
order  to  meet  a  need  set  forth  in  10 
use.  2533   For  example,  a  public 
interest  e.xception  may  be  appropriate — 

(/)  If  accepting  the  low  domestic  offer 
will  involve  substantial  foreign 
expenditures,  or  accepting  the  low 
foreign  offer  will  involve  substantial 
domestic  expenditures. 

{2]  To  ensure  access  to  advanced 
state-of-the-art  commercial  technology: 
or 

(3)  To  maintain  the  same  source  of 
supply  for  spare  and  replacement  parts 
(also  see  paragraph  (bKiuKB)  of  thi> 
section) — 

(i)  For  an  end  item  that  qualifies  as  a 
domestic  end  product,  or 

[ii]  In  order  not  to  impair  integratiDO 
of  the  military  and  commercial 
industrial  base. 

(B)  Except  as  provided  in  225  872- 
4(b),  process  a  determination  for  a 
public  interest  exception  after 
consideration  of  the  factors  in  10  U.S.C. 
2533— 

( 1 )  At  a  level  above  the  contracting 
officer  for  acquisitions  valued  at 
SIOO.OOC  or  less. 

(2)  By  the  head  of  the  contracting 
activity  for  acquisitions  valued  at  more 
than  SI 00.000  but  less  than  $1,000,000; 
or 

(J)  By  the  agency  head  for 
acquisitions  valupd  at  Si  ,000.000  or 
more. 

(b)(i)  A  determinatum  that  an  article, 
material,  or  supply  is  not  reasonably 
available  is  required  when  domestic 
offers  are  insufficient  to  me^t  the 
requirement  and  award  is  to  be  made  on 
other  than  a  qualiKing  country  or 
eligible  end  product 

(ii)  Except  as  provided  in  FAR 
25  103(b)(3).  the  determination  shall  be 
approved — 

(A)  At  a  level  above  the  contracting 
officer,  if  the  acquisition  is  valued  at 
SlOO.OOO  or  less. 

(B)  By  the  chief  of  the  contracting 
office  if  the  acquisition  is  valued  at 
more  than  SlOO.OOO  but  less  than 
SI, 000.000.  or 

(C)  By  the  head  of  the  contracting 
activity  or  immediate  deputy  if  the 
acquisition  is  valued  at  Si. 000. 000  or 
more 

(lii)  DoD  has  determined  that  thf 
following  articles  are  not  reasonably 
available  from  domestic  sources: 

(A)  End  products  or  components 
listed  in  225  104(a) 

(B)  Spare  or  replacement  parts  that 
must  be  acquired  from  the  original 
foreign  manufacturer  or  supplier 

(C)  Foreign  drugs  acquired  bv  the 
Defense  Supply  Center,  Philadelphia, 


when  the  Director,  Pharmaceuticals 
Group.  Directorate  of  Medical  Materiel, 
determines  that  only  the  requested 
foreign  drug  will  fulfill  the 
requirements. 

(i\)  Under  coordinated  acquisition 
(see  subpart  208.70],  the  determination 
is  the  responsibility  of  the  requiring 
department  when  the  requiring 
department  specifies  acquisition  of  a 
foreign  end  product. 

(c)  The  cost  of  a  domestic  end  product 
is  unreasonable  if  it  is  not  the  low 
evaluated  offer  when  evaluated  under 
subpart  225  5. 

225.104  Nonavallabie  articles. 

(a)  DoD  has  determined  that  the 
following  articles  also  are  nonavallabie 
in  accordance  with  FAR  25.103(b): 

(i)  Aluminum  clad  steel  wire, 
(ii)  Sperm  oil. 

225.105  Determining  reasonableness  of 
cost. 

(b)  Use  an  evaluation  factor  of  50 
percent  instead  of  the  factors  specified 
in  FAR  25  105(b). 

225.170    Solicitations. 

For  oral  solicitations,  inform 
prospective  quoters  that  only  domestic 
and  qualifying  country  end  products  are 
acceptable  unless — 

(1)  Other  foreign  end  products  are 
excepted  either  on  a  blanket  or  an 
individual  basis;  or 

(2)  The  price  of  another  foreign  end 
product  is  the  low  offer  under  the 
evaluation  procedures  in  Subpart  225.5. 

225.202     (Amended] 

11  Section  225.202  is  amended  in 
paragraph  (a)(2)  as  follows: 

a   in  tne  first  sentence,  by  removing 
the  parenthetical  "(iii)";  and 

b   In  the  second  sentence,  by 
removing    must"  and  adding  in  its 
place  "shall". 

12  Section  225.401  is  revised  to  read 
as  follows: 

225.401     Exceptions. 

(a)(2)  If  a  department  or  agency 
considers  an  individual  acquisition  of  a 
product  to  be  indispensable  for  national 
security  or  national  defense  purposes 
and  appropriate  for  exclusion  from  the 
provisions  of  FAR  Subpart  25.4,  it  may 
submit  a  ri?quest  with  supporting 
rationale  to  the  Director  of  Defense 
Procurement  (OUSD  (AT&L)  DP). 
Approval  by  OUSD  (AT&L)  DP  is  not 
reqiuri'd  if — 

[A]  I'urchase  from  foreign  sources  is 
restricted  bv  statute  (see  Subpart 

225  70). 

[B]  Another  exception  in  FAR  25.401 
applies  to  the  acquisition;  or 

[C]  Competition  from  foreign  sources 
is  restricted  under  Subpart  225.71. 


13.  Section  225.401-70  is  amended  in 
the  introductory  text  by  revising  the  last 
sentence  to  read  as  follows: 

225.401-70    Products  subject  to  trade 
agreement  acts. 

*    *    *  The  following  list  indicates 
those  products  that  are  eligible  for 
designated  and  NAFTA  countries,  but 
are  not  eligible  for  Caribbean  Basin 
countries. 
***** 

14.  Sections  225.402  and  225.403  are 
revised  to  read  as  follows: 

225.402  General. 

To  estimate  the  value  of  the 
acquisition,  use  the  total  estimated 
value  of  end  products  subject  to  trade 
agreement  acts  (see  225.401-70). 

225.403  Trade  Agreements  Act. 

(c)  For  acquisitions  subject  to  the 
Trade  Agreements  Act,  acquire  only 
U.S. -made,  qualifying  country,  or 
eligible  end  products  unless — 

(i)  The  contracting  officer  determines 
that  offers  of  U.S. -made,  qualifying 
country,  or  eligible  products  from 
responsive,  responsible  offerors  are 
either — 

(A)  Not  received;  or 

(B)  Insufficient  to  fill  the 
Government's  requirements.  In  this 
case,  accept  all  responsive,  responsible 
offers  of  U.S. -made,  qualifying  country, 
and  eligible  products  before  accepting 
any  other  offers;  or 

(ii)  A  national  interest  waiver  under 
19  U.S.C.  2512(b)(2)  is  granted  on  a 
case-by-case  basis.  Except  as  delegated 
in  paragraphs  (c)(i)(A)  and  (B)  of  this 
section,  submit  any  request  for  a 
national  interest  waiver  to  the  Director 
of  Defense  Procurement  in  accordance 
with  department  or  agency  procedures. 
Include  supporting  rationale  with  the 
request. 

(A)  The  head  of  the  contracting 
activity  may  approve  a  national  interest 
waiver  for  a  purchase  by  an  overseas 
purchasing  activity,  if  the  waiver  is 
supported  by  a  written  statement  from 
the  requiring  activity  that  the  products 
being  acquired  are  critical  for  the 
support  of  U.S.  forces  stationed  abroad. 

(B)  The  Commander  or  Director, 
Defense  Energy  Support  Center,  may 
approve  national  interest  waivers  for 
purchases  of  fuel  for  use  by  U.S.  forces 
overseas. 

15.  Subpart  225.5  is  revised  to  read  as 
follows: 

Subpart  225.5 — Evaluating  Foreign  Offers — 
Supply  Contracts 

Sec. 

225.502  Application. 

225  503  Group  offers. 

225.504  Evaluation  examples. 
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225.502    Application. 

(b)  Use  the  following  procedures 
instead  of  the  procedures  in  FAR 
25.502(b)  for  acquisitions  subject  to  the 
Trade  Agreements  Act: 

(i)  Consider  only  offers  of  U.S. -made, 
qualifying  country,  or  eligible  end 
products,  except  as  permitted  by 
225.403. 

(ii)  If  price  is  the  determining  factor, 
award  on  the  low  offer. 

(c)  Use  the  following  procedures 
instead  of  the  procedures  in  FAR 
25.502(c)  for  acquisitions  subject  to  the 
Buy  American  Act  or  the  Balance  of 
Payments  Program: 

(i)(A)  If  the  acquisition  is  subject  only 
to  the  Buy  American  Act  or  the  Balance 
of  Payments  Program,  then  only 
qualifying  country  end  products  are 
exempt  from  application  of  the  Buy 
American  Act  or  Balance  of  Payments 
Program  evaluation  fiactor. 

(B)  If  the  acquisition  is  also  subject  to 
NAFTA,  then  NAFTA  country  end 
products  are  also  exempt  from 
application  of  the  Buy  American  Act  or 
Balance  of  Payments  Program 
evaluation  factor. 

(C)  If  the  acquisition  is  also  subject  to 
the  Trade  Agreements  Act,  then 
designated  country  end  products  and 
Caribbean  Basin  Coimtry  end  products 
are  also  exempt  from  application  of  the 
Buy  American  Act  or  Balance  of 
Payments  Program  evaluation  factor. 

(ii)  If  price  is  the  determining  factor, 
use  the  following  procedures: 

(A)  If  the  low  offer  is  a  domestic  offer, 
award  on  that  offer. 

(B)  If  there  are  no  domestic  offers, 
award  on  the  low  offer  (see  example  in 
225.504(1)). 

(C)  If  the  low  offer  is  a  foreign  offer 
that  is  exempt  from  application  of  the 
Buy  American  Act  or  Balance  of 
Payments  Program  evaluation  factor, 
award  on  that  offer.  (If  the  low  offer  is 
a  qualifying  country  offer  from  a 
country  listed  at  225.872-1  (b)  and  the 
Trade  Agreements  Act  does  not  apply, 
execute  a  determination  in  accordance 
with  225.872-4.) 

(D)  If  the  low  offer  is  a  foreign  offer 
that  is  not  exempt  from  application  of 
the  Buy  American  Act  or  Balance  of 
Payments  Program  evaluation  factor, 
and  there  is  another  foreign  offer  that  is 
exempt,  and  is  lower  than  the  lowest 
domestic  offer,  award  on  the  low  foreign 
offer  (see  example  in  225.504(2)). 

(E)  Otherwise,  apply  the  50  percent 
evaluation  factor  to  the  low  foreign 
offer. 

(1)  If  the  price  of  the  low  domestic 
offer  is  less  than  the  evaluated  price  of 
the  low  foreign  offer,  award  on  the  low 
domestic  offer  (see  example  in 
225.504(3)). 


(2)  If  the  evaluated  price  of  the  low 
foreign  offer  remains  less  than  the  low- 
domestic  offer,  award  on  the  low  foreign 
offer  (see  example  in  225.504(4)). 

(iii)  If  price  is  not  the  determining 
factor,  use  the  following  procedures: 

(A)  If  there  sire  domestic  offers,  apply 
the  50  percent  Buy  American  Act  or 
Balance  of  Payments  Program 
evaluation  factor  to  all  foreign  offers 
unless  an  exemption  applies. 

(B)  Evaluate  in  accordance  with'  the 
criteria  of  the  solicitation. 

(C)  If  these  procedures  will  not  result 
in  award  on  a  domestic  offer,  reevaluate 
offers  without  the  50  percent  factor.  If 
this  will  result  in  award  on  an  offer  to 
which  the  Buy  American  Act  or  Balance 
of  Payments  Program  applies,  but 
evaluation  in  accordance  with 
paragraph  (c)(ii)  of  this  section  would 
result  in  award  on  a  domestic  offer, 
proceed  with  award  only  after  execution 
of  a  determination  in  accordance  with 
225.103(a)(ii)(B),  that  domestic 
preference  would  be  inconsistent  with 
the  public  interest. 

225.583    Group  offers. 

Evaluate  group  offers  in  accordance 
with  FAR  25.503,  but  apply  the 
evaluation  procedures  of  225.502. 

225.504    Evaluation  examples. 

The  following  examples  illustrate  the 
evaluation  procedures  in  225.502(c)(ii). 
The  examples  assume  that  the 
contracting  officer  has  eliminated  all 
offers  that  are  unacceptable  for  reasons 
other  than  price  or  a  trade  agreement 
and  that  price  is  the  determining  factor 
in  contract  award.  The  same  evaluation 
procedures  and  the  50  percent 
evaluation  factor  apply  regardless  of 
whether  the  acquisition  is  subject  to  the 
Buy  American  Act  (BAA)  or  the  Balance 
of  Payments  Program  (BOPP). 

(1)  Example  1. 

Offer  A    $945,000     Foreign  offer  subject  to 

BAA/BOPP 
Offer  B    $950,000     Foreign  offer  exempt 

from  BAA/BOPP 

Since  no  domestic  offers  are  received,  do 
not  apply  the  evaluation  factor.  Award  on 
Offer  A. ' 

(2)  Example  2. 

Offer  A     $950,000     Domestic  offer 
Offer  B     $890,000     Foreign  offer  exempt 

from  BAA/BOPP 
Offer  C    $880,000    Foreign  offer  subject  to 

BAA/BOPP 

Since  the  exempt  foreign  offer  is  lower 
than  the  domestic  offer,  do  not  apply  the 
evaluation  factor.  Award  on  Offer  C. 

(3)  Example  3. 

Offer  A     $9,100     Foreign  offer  exempt  from 

BAA/BOPP 
Offer  B     $8,900     Domestic  offer 


Offer  C     $6,000     Foreign  offer  subject  to 

B.\A/BOPP 

Since  the  domestic  offer  is  lower  than  the 
exempt  foreign  offer,  apply  the  50  percent 
evaluation  factor  to  Offer  C.  This  results  in 
an  evaluated  price  of  .S9.000  for  Offer  C 
Award  on  Offer  B. 

(4)  Example  4. 

Offer  .^     $910,000     Foreign  offer  exempt 

from  BAA/BOPP 
Offer  B     $890,000     Domestic  offer 
Offer  C     S590.000     Foreign  offer  subject  to 

BAA/BOPP 

Since  the  domestic  offer  is  lower  than  the 
exempt  foreign  offer,  apply  the  50  percent 
evaluation  factor  to  Offer  C.  This  results  in 
an  evaluated  price  of  $885,000  for  Offer  C. 
,\ward  on  Offer  C. 

16.  Subpart  225.6  is  added  to  read  as 
follows: 

Subpart  225.6— Trade  Sanctions 

Sec. 

225.670     Secondarv-  Arab  bovcott  of  Israel 

225.670-1     Restriction. 

225.670-2     Procedures. 

225.670-3     Exceptions. 

225.670-4     Waivers. 

225.670    Secondary  Arab  boycott  of  Israel. 

225.670-1     Restriction. 

In  accordance  with  10  U.S.C.  24101, 
do  not  enter  into  a  contract  with  a 
foreign  entity  unless  it  has  certified  that 
it  does  not  comply  with  the  secondary 
Arab  boycott  of  Israel. 

225.670-2    Procedures. 

For  contracts  awarded  to  the 
Canadian  Commercial  Corporation 
(CCC),  the  CCC  will  submit  a 
certification  from  its  proposed 
subcontractor  with  the  other  required 
precontractual  information  (see 
225.870). 

225.670-3    Exceptions. 

This  restriction  does  not  apply  to — 

(a)  Purchases  at  or  below  the 
simplified  acquisition  threshold; 

(b)  Contracts  for  consumable  supplies, 
provisions,  or  sen  ces  for  the  support  of 
United  States  fon    s  or  of  allied  forces 
in  a  foreign  coun:  y;  or 

(c)  Contracts  pertaining  to  the  use  of 
any  equipment,  technology,  data,  or 
services  for  intelligence  or  classified 
purposes,  or  to  the  acquisition  or  lease 
thereof,  in  the  interest  of  national 
security. 

225.670-4    Waivers. 

The  Secretary  of  Defense  may  waive 
this  restriction  on  the  basis  of  national 
security  interests.  Forward  waiver 
requests  to  the  Director,  Defense 
Procurement,  ATTN:  OUSD{AT&L)DP/ 
FC,  3060  Defense  Pentagon, 
Washington,  DC  20301-3060. 
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17.  Subpart  225.7  is  revised  to  read  as 

follows: 

Subpart  225.7 — Prohibited  Sources 

225.770    Ownership  or  control  by  the 
government  of  a  terrorist  country. 
22.T  770-1     Prohibition. 
225.770-2     Procedures. 
225  770-3     Waiver. 

225.770    Ownership  or  control  by  the 
government  of  a  terrorist  country. 

225.770-1     Prohibition. 

(a)  In  dccorddnce  with  10  U.S.C. 
2327(b).  du  not  award  a  contract  of 
SlOO.OOO  or  more  to  a  firm  or  to  a 
subsidiarv  of  a  firm  if  the  government  of 
a  terrorist  country,  either  dire<:tlv  or 
indirectlv.  has  a  significant  interest  — 

(li  In  the  firm;  or 

(2)  In  the  subsidiarv  or  the  firm  that 
owns  the  subsidiary 

(b)  Do  not  consent  to  anv  subcontract 
with  a  firm,  or  a  subsidiary  of  a  firm, 
that  the  Secretary  of  Defense  has 
identified  as  being  owned  or  controlled 
bv  the  government  of  a  terrorist  country 
unless  the  agency  head  states  in  writing 
the  compelling  reasons  for  the 
subcontract 

225.770-2    Procedures. 

Forward  anv  disclosure  that  the 
government  of  a  terrorist  countrv'  has  a 
significant  interest  in  an  offeror  or  a 
subsidiarv  of  an  offeror,  through  the 
head  of  the  agency,  to  the  Director, 
Defense  Procurement.  ATTN: 
OrSDiWT&DDP  Ff:.  3060  Defense 
Pentagon.  Washington,  DC  20301-3060. 

225.770-3    Waiver. 

The  Secretary  of  Defense  may  waive 
the  prohibition  in  225.770-l(a)  in 
accordance  with  10  U.S.C.  2327(c).  The 
Secretary  of  Defense  may  not  delegate 
this  waiver  authority. 

18  Subpart  225.8  is  revised  to  read  as 
follows: 

Subpart  225.8 — Other  International 
Agreements  and  Coordination 


225 
225 

225 


225 
225 

225 
225 
225 
225 
225 


802     Procedures. 

802-70     Contracts  for  performance 

outside  the  Inited  States  and  Canada. 

802-71     End  use  certificates, 

870     Contracting  with  Canadian 

contractors. 

870-1     General 

870-2     Solicitation  of  Canadian 

contractors 

870-1     Submission  of  offers. 

870 — t     C.ontrac  ting  prf)cedures 

870-5     Contrat  t  administration. 

870—6     Termination  procedures 

870-7     .^cceptance  of  Canadian 

supplies 

870-8     Industrial  seruntv. 


225  871     North  Atlantic  Treaty  Organization 

cooperative  projects. 
225871-1     Scope. 
225.871-2     Definitions 
225.871-3     General. 
225.871-4     Statutory  waivers. 
225  871-5     Direi  ted  subcontrac  ting. 
225.871-6     Disposal  (jf  property. 
225.871-7     Congri'sslondl  notification. 

225.872  Contracting  with  qualifying 
country  souri:es. 

225.872-1     General. 

225.872-2     .Applic  ability 

225.872-3     Solicitation  procedures. 

225.872-4     Individual  determinations. 

225.872-5     Ctinlract  administration. 

225  872-6     Audit 

225.872-7     Industrial  security  for  qualifying 

countries. 
225.872-8     Subi  ontracting  with  qualifying 

country  .soun  es 

225.873  Waiver  of  I'nited  Kingdom 
<ommert;ial  exploitation  levies. 

225  87.3-1     Policv 
225  873-2     Procedures. 

225.802    Procedures. 

(b)  Information  on  specific  agreements 
is  available  as  follows; 

(i)  Memoranda  of  understanding  and 
other  international  agreements  between 
the  United  States  and  the  countries 
listed  in  225.872-1  are  maintained  in 
the  Foreign  Contracting  Directorate, 
Office  of  the  Director  of  Defense 
Procurement  1(703)  697-9351/2/3;  DSN 
227-9351/2/3). 

(ii)  Militarv  Assistance  Advisorv' 
Groups.  Naval  Missions,  and  joint  U.S. 
Militarv  Aid  CJroups  normally  have 
copies  of  the  agreements  applicable  to 
the  countries  concerned 

(iii)  Copies  of  international 
agreements  covering  the  United 
Kingdom  of  Great  Britain  and  Northern 
Ireland,  Western  European  countries. 
North  Africa,  and  the  Middle  East  are 
filed  with  the  Li.S.  European  Command. 

(iv)  Agreements  with  countries  in  the 
Pacific  and  Far  East  are  filed  with  the 
US  Pacific  Command. 

225.802-70    Contracts  for  performance 
outside  ttie  United  States  and  Canada. 

(a)  When  a  contracting  office 
anticipates  placement  of  a  contract  for 
performance  outside  the  United  States 
and  Canada,  and  the  contracting  office 
is  not  under  the  jurisdiction  of  a 
command  for  the  countrv'  involved,  the 
contracting  office  shall  maintain  liaison 
with  the  cognizant  contract 
administration  office  (CAO)  during 
preaward  negotiations  and  postaward 
administration.  The  CAO  will  provide 
pertinent  information  for  contract 
negotiations,  effect  appropriate 
coordination,  and  obtain  required 
approvals  for  the  performance  of  the 
contract. 

(b)  If  the  acquisition  requires  the 
performance  of  work  in  the  foreign 


countrv  by  U.S.  personnel  or  a  third 
country  contractor,  or  if  the  acquisition 
requires  logistics  support  for  contract 
employees,  source  inspection,  or 
additional  Government  employees — 

(1 )  The  contracting  officer  shall 
coordinate  with  the  CAO  before  contract 
award: 

(2)  The  contracting  officer  shall 
request  the  following  information  from 
the  CAO: 

(i)  The  applicability  of  any 
international  agreements  to  the 
acquisition. 

(ii)  Security  requirements  applicable 
to  the  area. 

(iii)  The  standards  of  conduct  for  the 
prospective  contractor  and  its 
employees  and  any  consequences  for 
violation  of  the  standards  of  conduct. 

(iv)  Requirements  for  use  of  foreign 
currencies,  including  applicability  of 
U.S.  holdings  of  excess  foreign 
currencies. 

(v)  Availability  of  logistical  support 
for  contractor  employees. 

(vi)  Information  on  taxes  and  duties 
from  which  the  Government  may  be 
exempt; 

(3)  The  contracting  officer  shall 
furnish  the  following  information  to  the 
CAO; 

(i)  A  synopsis  of  the  work  to  be 
performed  and,  if  practical,  a  copy  of 
the  solicitation. 

(ii)  Any  contractor  logistical  support 
desired  in  support  of  U.S.  or  foreign 
militarv'  sale  requirements. 

(iii)  Contract  performance  period  and 
estimated  contract  value. 

(iv)  Number  and  nationality  of 
contractor  employees  and  date  of 
planned  arrival  of  contractor  personnel. 

(v)  Contract  security  requirements. 

(vi)  Other  pertinent  information  to 
effect  complete  coordination  and 
cooperation. 

225.802-71     End  use  certificates. 

Contracting  officers  considering  the 
purchase  of  an  item  from  a  foreign 
source  may  encounter  a  request  for  the 
signing  of  a  certificate  to  indicate  that 
the  Armed  Forces  of  the  United  States 
is  the  end  user  of  the  item,  cmd  that  the 
U.S.  Government  will  not  transfer  the 
item  to  third  parties  without 
authorization  from  the  Government  of 
the  country  selling  the  item.  When 
encountering  this  situation,  refer  to  DoD 
Directive  2040.3,  End  Use  Certificates, 
for  guidance. 

225.870    Contracting  with  Canadian 
contractors. 

225.870-1     General. 

(a)  The  Canadian  Government 
guarantees  to  the  U.S.  Government  all 
commitments,  obligations,  and 
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covenants  of  the  Canadian  Commercial 
Corporation  under  any  contract  or  order 
issued  to  the  Corporation  by  any 
contracting  office  of  the  U,S. 
Government.  The  Canadian  Government 
has  waived  notice  of  any  change  or 
modification  that  may  be  made,  from 
time  to  time,  in  these  commitments, 
obligations,  or  covenants. 

(b)  For  production  planning  purposes, 
Canada  is  part  of  the  defense  industrial 
base  (see  225.870-2(b)). 

(c)  The  Canadian  Commercial 
Corporation  will  award  and  administer 
contracts  with  contractors  located  in 
Canada,  except  for — 

(1)  Negotiated  acquisitions  for 
experimental,  developmental,  or 
research  work  under- projects  other  than 
the  Defense  Development  Sharing 
Program; 

(2)  Acquisitions  of  unusual  or 
compelling  urgency; 

(3)  Acquisitions  at  or  below  the 
simplified  acquisition  threshold;  or 

(4)  Acquisitions  made  by  DoD 
activities  located  in  Canada. 

(d)  The  Canadian  Commercial 
Corporation  uses  provisions  in  contracts 
with  Canadian  or  U.S.  concerns  that 
give  DoD  the  same  production  rights, 
data,  and  information  that  DoD  would 
obtain  in  contracts  with  U.S.  concerns. 

(e)  The  Government  of  Canada  will 
provide  the  following  services  under 
contracts  with  the  Canadian 
Commercial  Corporation  without  charge 
to  DoD: 

(1)  Contract  administration  services, 
including — 

(i)  Cost  and  price  analysis; 
I  (ii)  Industrie  security; 

(iii)  Accountability  and  disposal  of 
Government  property; 
,  (iv)  Production  expediting; 

'  (v)  Compliance  with  Canadian  labor 

laws; 

(vi)  Processing  of  termination  claims 
and  disposal  of  termination  inventory; 
I         (vii)  Customs  documentation; 
(viii)  Processing  of  disputes  and 
appeals;  and 

(be)  Such  other  related  contract 
administration  functions  as  may  be 
required  with  respect  to  the  Canadian 
Commercial  Corporation  contract  with 
the  Canadian  supplier. 

(2)  Audits.  The  Public  Works  and 
Govenmient  Services  Canada  performs 
audits  when  needed.  Route  requests  for 
audit  on  non-Canadian  Commercial 
Corporation  contracts  through  the 
cognizant  contract  management  office  of 
the  Defense  Contract  Management 
Agency. 

(3)  Inspection.  The  Department  of 
National  Defence  (Canada)  provides 
inspection  personnel,  services,  and 
facilities  at  no  charge  to  DoD 


departments  and  agencies  (see  225.870- 
7). 

225.870-2    Solicitation  of  Canadian 
contractors. 

(a)  Except  for  acquisitions  described 
in  225.870-l(c)(l)  through  (4),  include 
Canadian  firms  on  solicitation  mailing 
lists  and  comparable  source  lists  only  at 
the  request  of  the  Ccuiadian  Commercial 
Corporation. 

(b)  Include  Canadian  planned 
producers  under  the  Industrial 
Preparedness  Production  Planning 
Program  on  solicitation  mailing  lists  for 
their  planned  items  (see  FAR  14.205-1). 

(c)  Send  solicitations  directly  to 
Canadian  firms  appearing  on  the 
appropriate  solicitation  mailing  lists. 
Send  a  complete  copy  of  the  solicitation 
and  a  listing  of  Canadian  firms  solicited 
to  the  Canadian  Commercial 
Corporation,  11th  Floor,  50  O'Connor 
Street,  Ottawa,  Ontario,  KlA-OSB, 
Canada. 

(d)  If  requested,  furnish  a  solicitation 
to  the  Canadian  Commercial 
Corporation  even  if  no  Canadian  firm  is 
solicited. 

(e)  Handle  acquisitions  at  or  below 
the  simplified  acquisition  threshold 
directly  with  Canadian  firms  and  not 
through  the  Canadian  Commercial 
Corporation. 

225.870-3    Submission  of  offers. 

(a)  As  indicated  in  225.870-4,  the 
Canadian  Commercial  Corporation  is 
the  prime  contractor.  To  indicate 
acceptance  of  offers  by  individual 
Canadian  companies,  the  Canadiem 
Commercial  Corporation  issues  a  letter 
supporting  the  Canadian  offer  and 
containing  the  following  information: 

(1)  Name  of  the  Canadian  offeror. 

(2)  Confirmation  and  endorsement  of 
the  offer  in  the  name  of  the  Canadian 
Commercial  Corporation. 

(3)  A  statement  that  the  Corporation 
shall  subcontract  100  percent  with  the 
offeror. 

(b)  When  a  Canadian  offer  caimot  be 
processed  through  the  Canadian 
Commercial  Corporation  in  time  to  meet 
the  date  for  receipt  of  offers,  the 
Corporation  may  permit  Canadian  firms 
to  submit  offers  directly.  However,  the 
contracting  officer  shall  receive  the 
Canadian  Commercial  Corporation's 
endorsement  before  contract  award. 

(c)  The  Canadian  Commercial 
Corporation  will  submit  all  sealed  bids 
in  terms  of  U.S.  currency.  Do  not  adjust 
contracts  awarded  under  sealed  bidding 
for  losses  or  gains  from  fluctuation  in 
exchange  rates. 

(d)  Except  for  sealed  bids,  the 
Canadian  Commercial  Corporation 
normally  will  submit  offers  and 


quotations  in  terms  of  Canadian 
currency.  The  Corporation  may.  at  the 
time  of  submitting  an  offer,  elect  to 
quote  and  receive  payment  in  terms  of 
U.S.  currency,  in  which  case  the 
contract — 

(1)  Shall  provide  for  payment  in  U.S. 
currency;  and 

(2)  Shall  not  be  adjusted  for  losses  or 
gains  from  fluctuation  in  exchange  rates. 

225.870-4    Contracting  procedures. 

(a)  Except  for  contracts  described  in 
225.870-1  (c)(1)  through  (4).  award 
individual  contracts  covering  purchases 
from  suppliers  located  in  Canada  to  the 
Canadian  Commercial  Corporation.  11th 
Floor,  50  O'Connor  Street,  Ottawa, 
Ontario,  Canada.  K1A-0S6. 

(b)  Direct  communication  with  the 
Canadian  supplier  is  authorized  and 
encouraged  in  connection  with  all 
technical  aspects  of  the  contract, 
provided  the  Corporation's  approval  is 
obtained  on  any  matters  involving 
changes  to  the  contract. 

(c)  Identify  in  the  contract,  the  type  of 
currency,  i.e.,  U.S.  or  Canadian. 
Contracts  that  provide  for  payment  in 
Canadian  currency  shall — 

(1)  Quote  the  contract  price  in  terms 
of  Canadian  dollars  and  identify^  the 
amount  bv  the  initials  "C.N";  e.g.. 
Sl,647.23CN:and 

(2)  Clearly  indicate  on  the  face  of  the 
contract  the  U.S. /Canadian  conversion 
rate  at  the  time  of  award  and  the  U.S. 
dollar  equivalent  of  the  Canadian  dollar 
contract  amount. 

225.870-5    Contract  administration. 

(a)  Assign  contract  administration  in 
accordance  with  Part  242.  When  the 
Defense  Contract  Management  Agency 
will  perform  contract  administration  in 
Canada,  nsmie  in  the  contract  the 
following  payment  office  for 
disbursement  of  DoD  funds  (DoD 
Department  Code:  17 — Navy;  21 — Army; 
57— Air  Force;  97— all  other  DoD 
components),  whether  payment  is  in 
Canadian  or  U.S.  dollars:  DFAS — 
Columbus  Center;  DFAS-CO/New 
Dominion  Division;  PO  Box  182041; 
Columbus,  OH  43218-2041. 

(b)  The  following  procedures  apply  to 
cost-reimbursement  type  contracts: 

(1)  The  Public  Works  and  Government 
Services  Canada  (PWGSC)  automatically 
arranges  audits  on  contracts  with  the 
Canadian  Commercial  Corporation. 

(i)  Consulting  and  Audit  Canada 
(CAC)  furnishes  audit  reports  to 
PWGSC. 

(ii)  Upon  advice  from  PWGSC,  the 
Canadian  Commercial  Corporation 
certifies  the  invoice  and  forwards  it 
with  Standard  Form  (SF)  1034,  Public 
Voucher,  to  the  administrative 
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contracting  officer  for  further  processing 
and  transmittal  to  the  disbursing  office. 

(2)  For  contracts  placed  dire<:tly  with 
Canadian  firms,  the  administrative 
contracting  officer  requests  audits  from 
the  r.AC.  Ottawa.  Ontario.  C:dnada. 

(i)  The  CAC/PWGSC  approves 
mvoices  on  a  provisional  basis  pending 
completion  of  the  contract  and  final 

audit 

(ii)  The  CAC/PWGSC  forwards  these 
invoices,  accompanied  by  SF  1034. 
Public  Voucher,  to  the  administrative 
contracting  officer  for  further  processing 
and  transmittal  to  the  disbursing  officer. 

(iii)  The  CAC/PWGSC  furnishes 
periodic  advisory  audit  reports  directly 
to  the  administrative  contracting  officer 

225.870-6    Termination  procedures. 

(a)  The  Canadian  Commercial 
Corporation  will  continue  administering 
contracts  that  the  U.S.  contracting 
officer  terminates. 

(b)  The  Corporation  will  settle  all 
Canadian  subcontracts  in  accordance 
with  the  policies,  practices,  and 
procedures  of  the  Canadian 
Government 

(c)  The  I '  S  agencv  administering  the 
contract  with  the  Canadian  Commercial 
Corporation  shall  provide  any  services 
required  bv  the  Canadian  Commercial 
Corporation,  mcluding  disposal  of 
inventorv.  for  settlement  of  anv 
subcontracts  placed  in  the  United 
States  Settlement  of  such  U.S. 
subcontracts  will  be  in  accordance  with 
this  regulation 

225.870-7    Acceptance  of  Canadian 
supplies. 

(a)  For  contracts  placed  in  Canada, 
either  with  the  Canadian  Commercial 
Corporation  or  directly  with  Canadian 
suppliers,  the  Department  of  National 
Defence  (Canada)  will  perform  any 
necessarv  contract  quality  assurance 
and/or  acceptance,  as  applicable. 

(b)  Signature  by  the  Department  of 
National  Defence  (Canada)  qualitv 
assurance  representative  on  the  DoU 
inspection  and  acceptance  form  is 
satisfactory  evidence  of  acceptance  for 
pavment  purposes. 

225.870-8    Industrial  security. 

Industrial  securitv  for  t-anada  shall  be 
in  accordance  with  the  US. -Canada 
Industrial  Securitv  Agreement  of  March 
31.  1952,  as  amended 

225.871     North  Atlantic  Treaty  Organization 
cooperative  projects. 

225.871-1     Scope. 

This  section — 

(a)  Implements  22  U.S.C.  2767  and  lU 
U.S.C.  2350b;  and 

(b)  Provides  guidance  on  awarding 
contracts  for  North  Atlantic  Treaty 


Organization  (NATO)  cooperative 
projects. 

225.871-2     Definitions. 

(a)  Cooperative  project  means  a  jointly 
managed  arrangement — 

(1)  Described  in  a  written  agreement 
between  the  parties; 

(2)  Undertaken  to  further  the 
objectives  of  standardization, 
rationalization,  and  interoperability  of 
the  armed  forces  of  NATO  member 
countries;  and 

(3)  Providing  for — 

(i)  One  or  more  of  the  other 
participants  to  share  with  the  United 
States  the  cost  of  research  and 
development,  testing,  evaluation,  or 
joint  production  (including  follow-on 
support)  of  certain  defense  articles; 

(ii)  Concurrent  production  in  the 
United  States  and  in  another  member 
country  of  a  defense  article  jointly 
developed:  or 

(iii)  Acquisition  by  the  United  States 
of  a  defense  article  or  defense  service 
from  another  member  country. 

(b)  Other  participant  means  a 
cooperative  project  participant  other 
than  the  U'nited  States. 

225.871-3    General. 

(a)  Cooperative  project  authority. 

(1)  Departments  and  agencies,  that 
have  authority  to  do  so.  may  enter  into 
cooperative  project  agreements  with 
NATO  or  with  one  or  more  member 
countries  of  NATO  under  DoDD  5530.3, 
International  Agreements. 

(2)  Under  laws  and  regulations 
governing  the  negotiation  and 
implementation  of  cooperative  project 
agreements,  departments  and  agencies 
may  enter  into  contracts,  or  incur  other 
obligations,  on  behalf  of  other 
participants  without  charge  to  any 
appropriation  or  contract  authorization. 

(3)  Agency  heads  are  authorized  to 
solicit  and  award  contracts  to 
miplement  cooperative  projects. 

(h)  Contracts  implementing 
cooperative  projects  shall  comply  with 
all  applicable  laws  relating  to 
Government  acquisition,  unless  a 
waiver  is  granted  under  225.871—4.  A 
waiver  t)f  certain  laws  and  regulations 
mav  be  obtained  if  the  waiver — 

( i )  Is  required  by  the  terms  of  a 
written  cooperative  project  agreement; 

(2)  Will  significantly  further  NATO 
standardization,  rationalization,  and 
interoperability;  and 

(3)  Is  approved  by  the  appropriate 
DoD  official 

225.871-4    Statutory  waivers. 

(a)  For  contracts  or  subcontracts 
placed  outside  the  United  States,  the 
Deputy  Secretary  of  Defense  may  waive 


any  provision  of  law  that  specifically 
prescribes — 

(1)  Procedures  for  the  formation  of 
contracts; 

(2)  Terms  and  conditions  for 
inclusion  in  contracts; 

(3)  Requirements  or  preferences  for — 
(i)  Goods  grown,  produced,  or 

manufactured  in  the  United  States  or  in 
U.S.  Government-owned  facilities;  or 
(ii)  Services  to  be  performed  in  the 
United  States;  or 

(4)  Requirements  regulating  the 
performance  of  contracts. 

(b)  There  is  no  authority  for  waiver 
of— 

(1)  Any  provision  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2751); 

(2)  Any  provision  of  10  U.S.C.  2304; 

(3)  The  cargo  preference  laws  of  the 
United  States,  including  the  Military 
Cargo  Preference  Act  of  1904  (10  U.S.C. 
2631)  and  the  Cargo  Preference  Act  of 
1954  (46  U.S.C.  1241(b));  or 

(4)  Any  of  the  financial  management 
responsibilities  administered  by  the 
Secretary  of  the  Treasury- 

(c)  Forward  any  request  for  waiver 
under  a  cooperative  project  to  the 
Deputy  Secretary  of  Defense,  through 
the  Director  of  Defense  Procurement, 
Office  of  the  Under  Secretary  of  Defense 
(Acquisition,  Technology,  and 
Logistics).  The  waiver  request  shall 
include  a  draft  Determination  and 
Findings  for  signature  by  the  Deputy 
Secretary  of  Defense  establishing  that 
the  waiver  is  necessary  to  significantly 
further  NATO  standardization, 
rationalization,  and  interoperability. 

(d)  Obtain  the  approval  of  the  Deputy 
Secretary  of  Defense  before  committing 
to  make  a  waiver  in  an  agreement  or  a 
contract. 

225.871-5    Directed  subcontracting. 

(a)  The  Director  of  Defense 
Procurement  may  authorize  the  direct 
placement  of  subcontracts  with 
particular  subcontractors.  Directed 
subcontracting  is  not  authorized  unless 
specifically  addressed  in  the 
cooperative  project  agreement. 

(b)  In  some  instances,  it  may  not  be 
feasible  to  name  specific  subcontractors 
at  the  time  the  agreement  is  concluded. 
However,  the  agreement  shall  clearly 
state  the  general  provisions  for  work 
sharing  at  the  prime  and  subcontract 
level. 

(c)  The  agreement  is  the  authority  for 
a  contractual  provision  requiring  the 
contractor  to  place  certain  subcontracts 
with  particular  subcontractors.  No 
separate  justification  and  approval 
during  the  acquisition  process  is 
required. 
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225.871-6    Disposal  of  propMly. 

Dispose  of  property  that  is  jointly 
acquired  by  the  members  of  a 
cooperative  project  under  the 
procedures  established  in  the  agreement 
or  in  a  manner  consistent  with  the  terms 
of  the  agreement. 

225.871-7    Congrsssional  notification. 

(a)  Congressional  notification  is 
required  when  DoD  makes  a 
determination  to  award  a  contract  or 
subcontract  to  a  particular  entity,  if  the 
determination  was  not  part  of  the 
certification  made  under  22  U.S.C. 
2767(f)  before  finalizing  the  cooperative 
agreement. 

(1)  Departments  and  agencies  shall 
provide  a  proposed  Congressional 
notice  to  the  Director  of  Defense 
Procurement  in  sufficient  time  to 
forward  to  Congress  before  the  time  of 
contract  award. 

(2)  The  proposed  notice  shall  include 
the  reason  it  is  necessary  to  use  the 
authority  to  designate  a  particular 
contractor  or  subcontractor. 

(b)  Congressional  notification  is  also 
required  each  time  a  statutory  waiver 
under  225.871-4  is  incorporated  in  a 
contract  or  a  contract  modification,  if 
such  information  was  not  provided  in 
the  certification  to  Congress  before 
finalizing  the  cooperative  agreement. 

225.872    Contracting  witfi  qualifying 
country  sources. 

225.872-1    Gsnerai. 

(a)  As  a  result  of  memoranda  of 
understanding  and  other  international 
agreements,  DoD  has  determined  it 
inconsistent  with  the  public  interest  to 
apply  restrictions  of  the  Buy  American 
Act  or  the  Balance  of  Payments  Program 
to  the  acquisition  of  defense  equipmei^t 
that  is  mined,  produced,  or 
manufactiu-ed  in  any  of  the  following 
countries  (referred  to  in  this  part  as 
"qualifying  coimtries"}: 
Australia 
Belgium 
Canada 
Denmark 
Egypt 

Federal  Republic  of  Germany 
France 
Greece 
Israel 
Italy 

Luxembourg 
Netherlands 
Norway 
Portugal 
Spain 

Switzerland 
Turkey 
United  Kingdom  of  Great  Britain  and 

Northern  Ireland 


(b)  Individual  acquisitions  for 
products  of  the  following  qualifj'ing 
countries  may,  on  a  purchase-by- 
purchase  basis  (see  225.872-4),  be 
exempted  from  application  of  the  Buy 
American  Act  and  the  Balance  of 
Pajnments  Program  as  inconsistent  with 
the  public  interest' 

Austria 
Finland 
Sweden 

(c)  The  determination  in  paragraph  (a) 
of  this  subsection  does  not  limit  the 
authority  of  the  Secretary  concerned  to 
restrict  acquisitions  to  domestic  sources 
or  reject  an  otherwise  acceptable  offer 
from  a  qualifying  country  source  when 
considered  necessary  for  national 
defense  reasons. 

225.872-2    Applicability. 

(a)  This  section  applies  to  all 
acquisitions  of  supplies  except  those 
restricted  by — 

(1)  U.S.  National  Disclosure  Policy, 
DoDD  5230.11,  Disclosure  of  Classified 
Military  Information  to  Foreign 
Governments  and  International 
Organizations; 

(2)  U.S.  defense  mobilization  base 
requirements  purchased  under  the 
authority  of  FAR  6.302-3(a)(2)(i)  except 
for  quantities  in  excess  of  that  required 
to  maintain  the  defense  mobilization 
base.  This  restriction  does  not  apply  to 
Canadian  plarmed  producers. 

(i)  Review  individual  solicitations  to 
determine  whether  this  restriction 
applies. 

(ii)  Information  concerning  restricted 
items  may  be  obtained  from  the  Deputy 
Under  Secretary  of  Defense  (Industrial 
Affairs); 

(3)  Other  U.S.  laws  or  regulations 
{e.g.,  the  armual  DoD  appropriations 
act);  and 

(4)  U.S.  industrial  security 
requirements. 

(b)  This  section  does  not  apply  to 
construction  contracts. 

225.872-3    Solicitation  procedures. 

(a)  Include  qualifying  country  sources 
on  solicitation  mailing  lists  upon  their 
request  (see  FAR  14.205). 

(b)  Except  for  items  developed  imder 
the  U.S. /Canadian  Development  Sharing 
Program,  use  the  criteria  for  soliciting 
and  awarding  contracts  to  small 
business  concerns  under  FAR  part  19 
without  regard  to  whether  there  are 
potential  qualifying  country  sources  for 
the  end  product.  Do  not  consider  an 
offer  of  a  qualifying  country  end 
product  if  the  solicitation  is  identified 
for  the  exclusive  participation  of  small 
business  concerns. 

(c)  Send  solicitations  directly  to 
qualifying  coimtry  sources.  Solicit 


Canadian  sources  through  the  Canadian 
Commercial  Corporation  in  accordance 
with  225.870. 

(d)  Use  international  air  mail  if 
solicitation  destinations  are  outside  the 
United  States  and  security  classification 
permits  such  use. 

(e)  If  unusual  technical  or  security 
requirements  preclude  the  acquisition  of 
otherwise  acceptable  defense  equipment 
from  qualifying  country  sources,  review 
the  need  for  such  requirements.  Do  not 
impose  unusual  technical  or  securify 
requirements  solely  for  the  purpose  of 
precluding  the  acquisition  of  defense 
equipment  from  qualifying  countries. 

(f)  Do  not  automatically  exclude 
qualifying  coimtry  sources  from 
submitting  offers  because  their  supplies 
have  not  been  tested  and  evaluated  by 
the  department  or  agency. 

(1)  Consider  the  adequacy  of 
qucdifying  country  service  testing  on  a 
case-by-case  basis.  Departments  or 
agencies  that  must  limit  solicitations  to 
sources  whose  items  have  been  tested 
and  evaluated  by  the  department  or 
agency  shall  consider  supplies  from 
qualifying  country  sources  that  have 
been  tested  and  accepted  by  the 
qualifying  country  for  service  use. 

(2)  The  department  or  agency  may 
perform  a  confirmatory  test,  if 
necessary. 

(3)  Apply  U.S.  test  and  evaluation 
standards,  policies,  and  procedures 
when  the  department  or  agency  decides 
that  confirmatory  tests  of  qualifying 
country  end  products  are  necessary. 

(4)  If  it  appears  that  these  provisions 
might  adversely  delay  service  programs, 
obtain  the  concurrence  of  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology,  and  Logistics),  before 
excluding  the  qualifying  country  source 
from  consideration, 

(g)  Permit  industry  representatives 
from  a  qualifying  country  to  attend 
symposia,  program  briefings,  prebid 
conferences  (see  FAR  14,207  and 
15.201(c)),  and  similr    meetings  that 
address  U.S.  defense  equipment  needs 
and  requirements.  When  practical, 
structure  these  meetings  to  allow 
attendance  by  representatives  of 
qualifying  country  concerns. 

225.872-4    Individual  determinations. 

(a)  If  the  offer  of  an  end  product  from 
a  qualifying  country  source  listed  in 
225.872-l(h),  as  evaluated,  is  low  or 
otherwise  eligible  for  award,  prepare  a 
determination  and  findings  exempting 
the  acquisition  from  the  Buy  American 
Act  and  Balance  of  Payments  Program 
as  inconsistent  with  the  public  interest, 
unless  another  exception  such  as  the 
Trade  Agreements  Act  applies. 
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(b)  Obtain  signature  of  the 
determination  anrl  findings — 

(1)  At  a  IfVfl  dbdvt!  the  ttintracting 
officer,  if  the  acquisition  is  valued  at 
$100,000  or  less:  or 

(2)  Bv  the  chief  of  the  contracting 
office,  if  the  acquisition  is  valued  at 
more  than  SI  00.000. 

(c)  Prepare  the  determination  and 
findings  substantially  as  follows: 

Service  or  Agency 

E.\t-mptiun  oi  the  Bu\  Aimncan  Act  und 
Balaiicf  of  Payments  Program 
Determination  and  Findings 

Upon  the  basis  of  the  following  findings 
and  determination  which  I  hereby  make  in 
accordance  with  the  provisions  of  FAR 
25.103(a).  the  acquisition  of  a  qualifying 
country  end  product  may  be  made  as  follows 

Findings 

1.  The  [contracting  office]  proposes  to 

purchase  under  contract  number , 

[describe  item)  mined,  produced,  or 
manufactured  in  [qualifying  country  of 
origin).  The  total  estimated  cost  of  this 
acquisition  is 

2  The  United  States  Government  and  the 

Government  of have  agreed  to  remove 

barriers  to  procurement  at  the  prime  and 
subcontract  level  for  defense  equipment 
produced  in  each  other's  countries  insofar  as 
laws  and  regulations  permit. 

A  The  agreement  provides  that  the 
Department  of  Defense  will  evaluate 
competitive  offers  of  qualifying  country  end 
products  mined,  produced,  or  manufactured 
in  [qualifying  countn)  without  imposing  any 
price  differential  under  the  Buy  American 
Act  or  Balance  of  Payments  Program  and 
without  taking  applicable  L '.S.  customs  and 
duties  into  consideration  so  that  such  items 
may  better  compete  for  sales  of  defense 
equipment  to  the  Department  of  Defense  In 
addition,  the  .Agreement  stipulates  that 
acquisitions  of  such  items  shall  fully  satisfy 
Department  of  Defense  requirements  for 
performance,  quality,  and  delivery  and  shall 
cost  the  Department  of  Defense  no  more  than 
would  comparable  U  S  source  or  other 
foreign  source  defense  equipment  eligible  for 
award. 

4.  To  achieve  the  foregoing  objectives,  the 
solicitation  contained  the  clause  [title  and 
number  of  the  Buy  American  Act  clause 
contained  in  the  contract).  Offers  were 
solicited  from  other  soun  es  and  the  offer 
received  from  (offeror)  is  found  to  be 
otherwise  eligible  for  award. 

Determination 

I  hereby  determine  that  it  is  inconsistent 
with  the  public  interest  to  apply  the 
restrictions  of  the  Buy  American  .\ct  or  t 
Balance  of  Payments  Program  to  the  offer 
described  in  this  determination  and  findings. 


(Date) 


225.872-5     Contract  administration. 

id)  ,\rrangemt'nt^  rxist  with  some 
qudlif\ing  ciiuntries  to  provide 


reciprocal  contract  administration 
services.  Some  arrangements  are  at  no 
cost  to  either  government.  To  determine 
whether  such  an  .irrangement  has  been 
negotiated  and  what  contract 
administration  functions  are  covered. 
(  ontac  t  the  Deputv  Director  of  Defense 
Procurement  (Foreign  Contracting). 
((703)  697-9351/2/3.  DSN  227-9351/2/ 

3). 

(b)  When  contract  administration 
services  are  required  on  contracts  to  he 
performed  in  ijualifving  countries, 
dire(  t  the  recjuest  to  the  cognizant 

a(  tivitv  listed  in  the  Federal  Directory  of 
Contract  Atiministration  Services.  The 
cognizant  activity  also  will  arrangt? 
(i.ntra(  t  administration  services  for  DoD 
sub(  (iiitrcK  ts  that  qualifying  countrv' 
sou^ce^  plai  e  in  the  United  States. 

(c)  The  contract  administration 
activity  receiving  a  delegation  shall 
determine  whether  any  portions  of  the 
delegation  are  i  overed  by  memoranda  of 
understanding  annexes  and.  if  so,  shall 
delegate  those  functions  to  the 
appropriate  organization  in  the 
qualifying  country's  government 

(d)  Information  on  quality  assurance 
delegations  to  foreign  governments  is  in 
subpart  24B  4.  Government  Contract 
Quality  .Assurance. 

225.872-6     Audit. 

(a)  Memoranda  of  understanding  with 
some  qualifying  ( iiuntries  contain 
anne.xes  that  provide  for  reciprocal  "no- 
cost"  audits  of  contracts  and 
subcontrai  ts  (pre-  and  post-award). 

(b)  To  detennine  if  such  an  annex  is 
applicable  to  a  particular  qualifying 
(diintrv.  contact  the  Deputv  Director  of 
Defense  Procurement  (Foreign 
Contracting).  ((703)  697-9351/2/3.  DSN 
227-9351/2/3). 

(c)  Handle  requests  for  audits  in 
qualifying  countries  in  accordance  with 
215.404-2(c). 

(1)  Except  for  the  United  Kingdom, 
send  the  retjuest  to  the  administrative 
( ontr.K  tmg  officer  at  the  cognizant 

ci(  tivitv  listed  in  Section  2B  of  the 
Feder.il  Diref.tory  of  Contract 
.\.iniiiiistr,ition  Services.  Send  the 
retjuest  tor  audit  from  the  United 
Kingdom  ilirei  tl\  to  their  Ministry  of 
Di'leiu  t' 

(2)  .Senil  an  ad\  ante  copy  of  the 
recjuest  to  the  focal  pcjint  identified  by 
the  Deputv  Director  of  Defense 
Procurement  (Foreign  Contracting). 

225.872-7     Industrial  security  tor  qualifying 
countries. 

Ihe  required  procedures  for 
safeguarding  classified  defense 
information  necessarv'  for  the 
performance  of  contracts  awarded  to 
qualifying  country  sources  are  in  the 


DoD  Industrial  Security  Regulation  DoD 
5220. 22-R  (implemented  for  the  Army 
bv  AR  380-49:  for  the  Navy  by  SECNAV 
Instruction  5510. IH:  for  the  Air  Force 
by  AFl  31-601 :  for  the  Defense 
Information  Systems  Agency  by  DCA 
Instruction  240-110-8:  and  for  the 
National  Imagery  and  Mapping  Agency 
by  NIMA  Instruction  5220.22). 

225.872-8    Subcontracting  witti  qualifying 
country  sources. 

In  reviewing  contractor 
subcontracting  procedures,  the 
contracting  officer  shall  ensure  that  the 
cimtract  does  not  preclude  qualifying 
country  sources  from  competing  for 
subcontracts,  except  when  restricted  by 
national  security  interest  reasons, 
mobilization  base  considerations,  or 
applicable  U.S.  laws  or  regulations  (see 
the  clause  at  252.225-7002.  Qualif>'ing 
Countr\-  Sources  as  Subcontractors). 

225.873    Waiver  of  United  Kingdom 
commercial  exploitation  levies. 

225.873-1     Policy. 

DoD  and  the  Government  of  the 
United  Kingdom  (U.K.)  have  agreed  to 
waive  U.K.  commercial  exploitation 
levies  and  U.S.  nonrecurring  cost 
recoupment  charges  on  a  reciprocal 
basis.  For  U.K.  levies  to  be  waived,  the 
offeror  or  contractor  shall  identify  the 
levies  and  the  contracting  officer  shall 
request  a  waiver  before  award  of  the 
contract  or  subcontract  under  which  the 
levies  are  charged. 


225.873-2    Procedures. 

(a)  The  Government  of  the  U.K.  shall 
approve  waiver  of  U.K.  levies.  When  an 
offeror  or  contractor  identifies  a  levy 
included  in  an  offered  or  contract  price, 
the  contracting  officer  shall  provide 
written  notification  to  the  Defense 
Security  Cooperation  Agency.  ATTN: 
PSD-PMD,  nil  lefferson  Davis 
Highway.  Arlington.  VA  22202-4306. 
telephone  (703)  601-3864.  The  Defense 
Security  Cooperation  Agency  will 
request  a  waiver  of  the  levy  from  the 
Government  of  the  U.K.  The  notification 
shall  include — 

(1)  Name  of  the  U.K.  firm: 

(2)  Prime  contract  number: 

(3)  Description  of  item  for  which 
waiver  is  being  sought: 

(4)  Quantity  being  acquired:  and 

(5)  Amount  of  levy. 

(b)  Waiver  may  occur  after  contract 
award.  If  levies  are  waived  before 
contract  award,  evaluate  the  offer 
without  the  levy.  If  levies  are  identified 
hut  not  waived  before  contract  award, 
evaluate  the  offer  inclusive  of  the  levies. 

19.  Subpart  225.9  is  revised  to  read  as 
follows: 
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Subpart  225.9— Customs  and  Duties 

Sec. 

225.901  Policy. 

225.902  Procedures. 

225.903  Exempted  supplies. 

225.901  Policy. 

Unless  the  supplies  are  entitled  to 
duty-free  treatment  under  a  special 
category  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (e.g.,  the 
Caribbean  Basin  Economic  Recovery  Act 
or  NAFTA),  or  unless  the  supplies 
already  have  entered  into  the  customs 
territory  of  the  United  States  and  the 
contractor  already  has  paid  the  duty, 
DoD  will  issue  duty-free  entry 
certificates  for — 

(1)  Qualifying  country  supplies  (end 
products  and  components); 

(2)  Eligible  products  (end  products 
but  not  components)  under  contracts 
subject  to  the  Trade  Agreements  Act  or 
NAFTA;  and 

(3)  Other  foreign  supplies  for  which 
the  contractor  estimates  that  duty  will 
exceed  $200  per  unit  (end  product  or 
component). 

225.902  Procedures. 

(1)  Formal  entry  and  release. 
(i)  The  administrative  contracting 
officer  shall — 

(A)  Ensure  that  contractors  are  aware 
of  and  understand  any  Duty-Free  Entry 
clause  requirements.  Contractors  should 
understand  that  failure  by  them  or  their 
subcontractors  to  provide  the  data 
required  by  the  clause  will  result  in 
treatment  of  the  shipment  as  without 
benefit  of  free  entry  under  Section  XXII, 
Chapter  98,  Subchapter  VIII,  Item 
9808.00.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

(B)  Upon  receipt  of  the  required 
notice  of  purchase  of  foreign  supplies 
from  the  contractor  or  any  tier 
subcontractor — 

(1)  Verify  the  duty-free  entitlement  of 
supplies  entering  under  the  contract; 
and 

[2)  Review  the  prime  contract  to 
ensure  that  performance  of  the  contract 
requires  the  foreign  supplies  (quantity 
and  price)  identified  in  the  notice. 

(C)  Within  20  days  after  receiving  the 
notification  of  purchase  of  foreign 
supplies,  forward  the  following 
information  in  the  format  indicated  to 
the  Commander,  DCMA  New  York, 
ATTN:  Customs  Team,  DCMAE-GNTF, 
207  New  York  Avenue,  Building  120, 
Staten  Island.  NY  10305-5013: 

We  have  received  a  contractor  notification 
of  the  purchase  of  foreign  supplies.  I  have 
verified  that  foreign  supplies  are  required  for 
the  performance  of  the  contract. 
Prime  Contractor  Name  and  Address: 
Prime  Contractor  CAGE  Code: 


Prime  Contract  Number  plus  Delivery  Order 

Number,  if  applic;able: 
Total  Dollar  Value  of  the  Prime  Cnntrart  or 

Delivery  Order; 
Expiration  Date  of  the  Prime  Contract  or 

Delivery  Order: 
Foreign  Supplier  Name  and  .Address: 
Number  of  Subcontract/Purc;hase  Order  for 

Foreign  Supplies: 
Total  Dollar  Value  of  the  Subcontract  for 

Foreign  Supplies: 
Expiration  Date  of  the  Subcontract  for 

Foreign  Supplies: 
CAO  Activity  Address  Number: 
ACO  Name  and  Telephone  Number: 
ACO  Code: 
Signature: 
Title: 

(D)  If  a  contract  modification  results 
in  a  change  to  any  data  verifying  duty- 
free entitlement  previously  furnished, 
forward  a  revised  notification  including 
the  changed  data  to  DCMA  New  York. 

(ii)  The  Customs  Team,  DCMAE- 
GNTF,  DCMA  New  York— 

(A)  Is  responsible  for  issuing  duty-free 
entry  certificates  for  foreign  supplies 
purchased  under  a  DoD  contract  or 
subcontract;  and 

(B)  Upon  receipt  of  import 
documentation  for  incoming  shipments 
from  the  contractor,  its  agent,  or  the  U.S. 
Customs  Service,  will  verify  the  duty- 
free entitlement  and  execute  the  duty- 
free entry  certificate. 

(iii)  Upon  arrival  of  foreign  supplies 
at  ports  of  entry,  the  consignee, 
generally  the  contractor  or  its  agent 
(import  broker)  for  shipments  to  other 
than  a  military  installation,  will  file  U.S. 
Customs  Form  7501,  7501  A.  or  7506. 
with  the  District  Director  of  Customs. 

(2)  Immediate  entry  and  release. 
Importations  made  in  the  name  of  a  DoD 
military  facility  or  shipped  directly  to  a 
military  facility  are  entitled  to  release 
under  the  immediate  delivery 
procedure. 

(i)  A  DoD  immediate  delivery 
application  has  been  approved  and  is  on 
file  at  Customs  Headquarters. 

(ii)  The  application  is  for  an  indefinite 
period  and  is  good  for  all  Customs 
districts,  areas,  and  ports. 

225.903    Exempted  supplies. 

(b)(i)  The  term  "supplies" — 

(A)  Includes — 

[1]  Articles  known  as  "stores."  such 
as  food,  medicines,  and  toiletries:  and 

{2)  All  consumable  articles  necessary 
and  appropriate  for  the  propulsion, 
operation,  and  maintenance  of  the 
vessel  or  aircraft,  such  as  fuel.  oil. 
gasoline,  grease,  paint,  cleansing 
compounds,  solvents,  wiping  rags,  and 
polishes;  and 

(B)  Does  not  include  portable  articles 
necessary  and  appropriate  for  the 
navigation,  operation,  or  maintenance  of 


the  vessel  or  aircraft  and  for  the  comfrjrt 
and  safety  of  the  persons  on  board,  such 
as  rope,  bolts  and  nuts,  bedding,  china 
and  cutlery,  which  are  included  in  the 
term  "equipment." 

(ii)  The  duty-free  certificate  shall  be 
printed,  stamped,  or  typed  on  the  face 
of,  or  attached  to.  Customs  Form  7501 . 
A  duly  designated  officer  or  civilian 
official  of  the  appropriate  department  or 
agency  shall  execute  the  certificate  in 
the  following  form: 

(Date) 

I  certify  that  the  acquisition  of  this  material 
constituted  a  purchase  of  supplies  bv  the 
United  States  for  vessels  or  ain  raft  operated 
by  the  United  States,  and  is  admissible  free 
of  duty  pursuant  to  19  I'.S.C   1.309 
(Name) 

(Title)     

(Organization) 


20.  Subpart  225.11  is  revised  to  read 
as  follows: 

Subpart  225.11— Solicitation  Provisions  and 
Contract  Clauses 

Sec. 

225.1100  Scope  of  subpart 

225.1101  Acquisition  of  supplies. 
225.110,3  Other  provisions  and  clauses. 

225.1 1 00  Scope  of  subpart. 

This  subpart  prescribes  the  clauses 
that  implement  subparts  225.1  through 
225.10.  The  clauses  that  implement 
subparts  225.70  through  225.75  are 
prescribed  within  those  subparts. 

225.1101  Acquisition  of  supplies. 

(1)  Use  the  provision  at  252.225-7000. 
Buy  American  Act — Balance  of 
Payments  Program  Certificate,  instead  of 
the  provision  at  FAR  52.225-2.  Buy 
American  Act  Certificate.  Use  the 
provision  in  any  solicitation  that 
includes  the  clause  at  252.225-7001, 
Buy  American  Act  and  Balance  of 
Payments  Program. 

(2)  Use  the  clause  at  252.225-7001, 
Buy  American  Act  and  Balance  of 
Payments  Program,  instead  of  the  clause 
at  FAR  52.225-1.  Buy  American  .Act- 
Supplies,  in  solicitations  and  contracts 
unless — 

(i)  All  line  items  will  be  acquired 
from  a  particular  source  or  sources 
under  the  authority  of  FAR  6.302-3: 

(ii)  All  line  iterr     nust  be  domestic  or 
qualifying  counts      nd  products  in 
accordance  with    abpart  225.70. 
(However,  the  clause  may  still  be 
required  if  subpart  225.70  requires 
manufacture  of  the  end  product  in  the 
United  States  or  in  the  United  States  or 
Canada,  without  a  corresponding 
requirement  for  use  of  domestic 
components): 

(iii)  An  exception  to  the  Buy 
American  Act  or  F  ilance  of  Payments 
Program  applies:  or 
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(iv)  One  or  both  of  the  following 
cldust's  will  apply  to  all  line  items  in 
the  contract: 

(A)  252.225-7021.  Trade  .\greenients. 

(B)  252  22.5-70.16.  Buv  American 
_^(-(_\,,rth  .\merican  Free  Trade 
.Xgreement  Implementation  Act — 
Balance  of  Pavments  Program. 

(3)  Use  the  clause  at  252.225-7002. 
Qualifying  Countn,'  Sources  as 
Subcontractors,  in  solicitations  and 
contracts  that  include  one  of  the 
following  clauses: 

(i)  252  225-7001.  Buv  American  Act 
and  Balance  of  Pavments  Program. 

(ii)  252  225-7021,  Trade  Agreements. 

(iii)  252.225-7036,  Buy  American 
Act— North  .\merican  Free  Trade 
Agreement  Implementation  Act — 
Balance  of  Pavments  Program 

(4)  Use  the  clause  at  252.225-7013, 
Duty-Free  Entry,  instead  of  the  clause  at 
FAR  52  225-10  Do  not  use  the  clause 
for  acquisitions  of  supplies  for  exclusive 
use  outside  the  United  States. 

(5)  Use  the  provision  at  252  225-7020. 
Trade  Agreements  Certificate,  instead  of 
the  provision  at  FAR  52  225-6.  Trade 
.Agreements  C^ertificate.  in  solicitations 
that  include  the  clause  at  252.225-7021. 
Trade  .Agreements. 

(6)(i)  Use  the  clause  at  252.225-7021. 
Trade  .Agreements,  instead  of  the  clause 
at  F.AR  52  225-5.  Trade  .Agreements, 
when  the  Trade  .Agreements  Act 
applies. 

(li)  Do  not  use  the  clause  if  purchase 
from  foreign  sources  is  restricted,  unless 
the  contracting  officer  anticipates  a 
waiver  of  the  restriction 

(iii)  The  acquisition  of  eligible  and 
noneligible  products  under  the  same 
contract  may  result  in  the  application  of 
trade  agreements  to  only  some  of  the 
items  acquired   In  such  case,  indicate  in 
the  Schedule  those  items  covered  by  the 
Trade  .Agreements  clause. 

(7)  Use  the  provision  at  252.225-7032. 
Waiver  of  United  Kingdom  Levies- 
Evaluation  of  Offers,  in  solicitations  and 
contracts  if  a  UK.  firm  is  expected  to— 

(i)  Submit  an  offer:  or 
(ii)  Receive  a  subcontract  exceeding 
Si  million. 

(8)  Use  the  clause  at  252.225-703.1, 
Waiver  of  United  Kingdom  Levies,  in 
solicitations  and  contracts  if  a  L'  K.  firm 
is  expected  to — 

(i)  Submit  an  offer;  or 
(ii)  Receive  a  subcontract  exceeding 
Si  milium. 

(9)  L'se  the  provision  at  232  225-7035 
Buy  .American  Act— North  .American 
Free  Trade  Agreement  Implementation 
.Act — Balance  of  Pavments  Program 
Certificate,  instead  of  the  provision  at 
FAR  52.225—4,  Buy  American  Act — 
North  American  Free  Trade 
Agreement — Israeli  Trade  Act,  in 


solicitations  that  include  the  clause  at 
252.225-7036.  Buy  American  Act — 
North  American  Free  Trade  Agreement 
Implementation  Act— Balance  of 
Payments  Program.  Use  the  provision 
with  its  Alternate  I  when  the  clause  at 
252.225-7005  is  used  with  its  Alternate 

I. 

( 10){i)  Use  the  clause  at  252.225- 
7036.  Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act— Balance  of 
Payments  Program,  instead  of  the  clause 
at  FAR  52.225-3,  Buy  American  Act- 
North  American  Free  Trade 
Agreement— Israeli  Trade  Act.  in 
solicitations  and  contracts  for  the  items 
listed  at  225.401-70.  when  the 
estimated  value  equals  or  exceeds 
$25,000,  but  is  less  than  $169,000,  and 
NAFTA  applies  to  the  acquisition. 

(A)  Use  the  basic  clause  when  the 
estimated  value  equals  or  exceeds 
$56,190. 

(B)  Use  the  clause  with  its  Alternate 
I  when  the  estimated  value  equals  or 
exceeds  $25,000  but  is  less  than 
$56,190 

(li)  Do  not  use  the  clause  if  purchase 
from  foreign  sources  is  restricted  (see 
225.401(a)(2)).  unless  the  contracting 
officer  anticipates  a  waiver  of  the 
restric:ti(m. 

(iii)  The  acquisition  of  eligible  and 
noneligible  products  under  the  same 
c:()ntrart  may  result  in  the  application  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act  to  only 
some  of  the  items  acquired.  In  such 
case,  indicate  in  the  Schedule  those 
items  covered  by  the  Buy  American 
.Act— North  American  Free  Trade 
Agreement  Implementation  Act — 
Balance  of  Payments  Program  clause. 

225. 1 1 03    Other  provisions  and  clauses. 

(1)  Unless  the  contracting  officer 
knows  that  the  prospective  contractor  is 
not  a  domestic  concern,  use  the  clause 
at  252  225-7005.  Identification  of 
Expenditures  in  the  United  States,  in 
solicitations  and  contracts  that— 

(i)  Exceed  the  simplified  acquisition 
threshold:  and 

(li)  .Are  for  the  acquisition  of — 

(A)  Supplies  for  use  outside  the 
United  States: 

(B)  Construction  to  be  performed 
outside  the  United  States:  or 

(C)  .Services  to  be  performed  primarily 
outside  the  United  States. 

(2)  Use  the  provision  at  252.225-7008. 
Disclosure  of  Ownership  or  Control  by 
the  Government  of  a  Terrorist  Country, 
in  solicitations  expected  to  result  in 
contracts  of  $100,000  or  more. 

(3)  Use  the  clau.se  at  252.225-7009. 
Subcontracting  with  Firms  Owned  or 
Controlled  bv  the  Government  of  a 


Terrorist  Country,  in  solicitations  and 
contracts  with  a  value  of  $100,000  or 

more. 

(4)  Unless  an  exception  applies  or  a 
waiver  has  been  granted  in  accordance 
with  subpart  225.6,  use  the  provision  at 
252.225-7031,  Secondary  Arab  Boycott 
of  Israel,  in  all  solicitations. 

(5)  Use  the  clause  at  252.225-7041. 
Correspondence  in  English,  in 
solicitations  and  contracts  when 
contract  performance  will  be  wholly  or 
in  part  in  a  foreign  country. 

(6)  Use  the  provision  at  252.225-7042. 
Authorization  to  Perform,  in 
solicitations  when  contract  performance 
will  be  wholly  or  in  part  in  a  foreign 
country. 

225.7000    [Amended] 

21.  Section  225.7000  is  amended  as 
follows: 

a.  In  pciragraph.(a),  in  the  first 
sentence,  by  removing  "Defense"  and 
adding  in  its  place  "DoD":  and 

b.  In  paragraph  (b),  by  adding  "the" 
before  "Balance  of  Pavments  Program". 

22.  Section  225.700"2-3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

225.7002-3    Contract  clauses. 

»         *         *         *         * 

(c)  Use  the  clause  at  252.225-7015, 
Restriction  on  Acquisition  of  Hand  or 
Measuring  Tools,  in  solicitations  and 
contracts  exceeding  the  simplified 
acquisition  threshold  that  require 
delivery  of  hand  or  measuring  tools. 

225.7003  through  225.7023-3     [Removed] 

23.  Sections  225.7003  through 
225.7023-3  are  removed. 

24.  New  sections  225.7003  through 
225.7018-4  are  added  to  read  as  follows: 

225.7003    Waiverof  restrictions  of  10 
U.S.C.  2534. 

(a)  Where  provided  for  elsewhere  in 
this  subpart,  the  restrictions  on  certain 
foreign  purchases  under  10  U.S.C. 
2534(a)  mav  be  waived  as  follows: 

(l)(i)  The  Under  Secretary  of  Defense 
(Acquisition.  Technology,  and 
Logistics),  without  power  of  delegation, 
may  waive  a  restriction  for  a  particular 
item  for  a  particular  foreign  country 
upon  determination  that — 

(A)  United  States  producers  of  the 
item  would  not  be  jeopardized  by 
competition  from  a  foreign  country,  and 
that  country  does  not  discriminate 
against  defense  items  produced  in  the 
United  States  to  a  greater  degree  than 
the  United  States  discriminates  against 
defense  items  produced  in  that  country; 

or 

(B)  Application  of  the  restriction 
would  impede  cooperative  programs 
entered  into  between  DoD  and  a  foreign 
country,  or  would  impede  the  reciprocal 
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procurement  of  defense  items  under  a 
memorandum  of  understanding 
providing  for  reciprocal  procurement  of 
defense  items  under  225.872,  and  that 
country  does  not  discriminate  against 
defense  items  produced  in  the  United 
States  to  a  greater  degree  than  the 
United  States  discriminates  against 
defense  items  produced  in  that  country. 

(ii)  A  notice  of  the  determination  to 
exercise  the  waiver  authority  shall  be 
published  in  the  Federal  Register  and 
submitted  to  the  congressional  defense 
committees  at  least  15  days  before  the 
effective  date  of  the  waiver. 

(iii)  The  effective  period  of  the  waiver 
shall  not  exceed  1  year. 

(iv)  For  contracts  entered  into  prior  to 
the  effective  date  of  a  waiver,  provided 
adequate  consideration  is  received  to 
modify  the  contract,  the  waiver  will  be 
applied  as  directed  or  authorized  in  die 
waiver  to — 

(A)  Subcontracts  entered  into  on  or 
after  the  effective  date  of  the  waiver; 
and 

(B)  Options  for  the  prociu-ement  of 
items  that  are  exercised  after  the 
effective  date  of  the  waiver,  if  the  option 
prices  are  adjusted  for  any  reason  other 
than  the  application  of  the  waiver. 

(2)  The  head  of  the  contracting 
activity  may  waive  a  restriction  on  a 
case-by-case  basis  upon  execution  of  a 
determination  and  findings  that  any  of 
the  following  applies: 

(i)  The  restriction  would  cause 
unreasonable  delays. 

(ii)  Satisfactory  quality  items 
manufactiu«d  in  the  United  States  or 
Canada  are  not  available. 

(iii)  Application  of  the  restriction 
would  result  in  the  existence  of  only 
one  source  for  the  item  in  the  United 
States  or  Canada. 

(iv)  Application  of  the  restriction  is 
not  in  the  national  security  interests  of 
the  United  States. 

(v)  Application  of  the  restriction 
would  adversely  affect  a  U.S.  company. 

(3)  A  restriction  is  waived  when  it 
would  cause  unreasonable  costs.  The 
cost  of  an  item  of  U.S.  or  Canadian 
origin  is  luireasonable  if  it  exceeds  150 
percent  of  the  offered  price,  inclusive  of 
duty,  of  items  that  are  not  of  U.S.  or 
Canadian  origin. 

(b)  In  accordance  with  the  provisions 
of  paragraphs  (a)(l)(i)  through  (a)(l)(iii) 
of  this  section,  the  Under  Secretary  of 
Defense  (Acquisition,  Technology,  and 
Logistics)  has  waived  the  restrictions  of 
10  U.S.C.  2534(a)  for  certain  items 
manufactured  in  the  United  Kingdom, 
including  air  circuit  breakers  for  naval 
vessels,  totally  enclosed  lifeboats,  and 
ball  and  roller  bearings  (see  225.7006, 
225.7008,  and  225.7009).  This  waiver 
applies  to — 


(1)  Procurements  under  solicitations 
issued  on  or  after  August  4,  1998;  and 

(2)  Subcontracts  and  options  under 
contracts  entered  into  prior  to  August  4, 
1998,  under  the  conditions  described  in 
paragraph  (a)(l)(iv)  of  this  section. 

225.7004  Restriction  on  acquisition  of 
foreign  buses. 

225.7004-1     Restriction. 

In  accordance  with  10  U.S.C.  2534,  do 
not  acquire  a  multipassenger  motor 
vehicle  (bus)  unless  it  is  manufactured 
in  the  United  States  or  Canada. 

225.7004-2    Applicability. 

Apply  this  restriction  if  the  buses  are 
purchased,  leased,  rented,  or  made 
available  under  contracts  for 
transportation  services. 

225.7004-3    Exceptions. 

This  restriction  does  not  apply  in  any 
of  the  following  circumstances: 

(a)  Buses  manufactured  outside  the 
United  States  and  Canada  are  needed  for 
temporary  use  because  buses 
manufactured  in  the  United  States  or 
Canada  are  not  available  to  satisfy 
requirements  that  caimot  be  postponed. 
Such  use  may  not,  however,  exceed  the 
lead  time  required  for  acquisition  and 
delivery  of  buses  manufactured  in  the 
United  States  or  Canada. 

fb)  The  requirement  for  buses  is 
temporary  in  nature.  For  example,  to 
meet  a  special,  nonrecurring 
requirement  or  a  sporadic  and 
infrequent  recurring  requirement,  buses 
manufactured  outside  the  United  States 
and  Canada  may  be  used  for  temporary 
periods  of  time.  Such  use  may  not, 
however,  exceed  the  period  of  time 
needed  to  meet  the  special  requirement. 

(c)  Buses  manufactured  outside  the 
United  States  and  Canada  are  available 
at  no  cost  to  the  U.S.  Government. 

(d)  The  acquisition  is  for  an  amount 
at  or  below  the  simplified  acquisition 
threshold. 

225.7004^    Waiver. 

The  waiver  criteria  at  225.7003(a) 
apply  to  this  restriction. 

225.7005  Restriction  on  certain  chemical 
weapons  antidote. 

225.7005-1     Restriction. 

In  accordance  with  10  U.S.C.  2534 
and  defense  industrial  mobilization 
requirements  (see  subpart  208.72),  do 
not  acquire  chemical  weapons  antidote 
contained  in  automatic  injectors,  or  the 
components  for  such  injectors,  unless 
the  chemical  weapons  antidote  or 
component  is  manufactiured  in  the 
United  States  or  Canada  by  a  company 
that— 


(a)  Is  a  producer  under  the  industrial 
preparedness  program  at  the  time  of 
contract  award; 

(b)  Has  received  all  required 
regulatory  approvals;  and 

(c)  Has  the  plant,  equipment,  and 
personnel  to  perform  the  contract  in  the 
United  States  or  Canada  at  the  time  of 
contract  award. 

225.7005-2    Exception. 

This  restriction  does  not  apply  if  the 
acquisition  is  for  an  amount  at  or  below 
the  simplified  acquisition  threshold. 

225.7005-3    Waiver. 

The  waiver  criteria  at  225.7003(a) 
apply  to  this  restriction. 

225.7006    Restriction  on  air  circuK 
breaicers  for  naval  vessels. 

225.7006-1     Restriction. 

In  accordance  with  10  U.S.C.  2534.  do 
not  acquire  air  circuit  breakers  for  naval 
vessels  unless  they  are  manufactured  in 
the  United  States  or  Canada. 

225.7006-2    Exceptions. 

This  restriction  does  not  apply  if  the 
acquisition  is — 

(a)  For  an  amount  at  or  below  the 
simplified  acquisition  threshold;  or 

fb)  For  spare  or  repair  parts  needed  to 
support  air  circuit  breakers 
manufactured  outside  the  United  States. 
Support  includes  the  purchase  of  spare 
£ur  circuit  breakers  when  those  from 
alternate  sources  are  not 
interchangeable. 

225.7006-3    Waiver. 

(a)  The  waiver  criteria  at  225.7003(a) 
apply  to  this  restriction. 

fb)  The  Under  Secretary  of  Defense 
(Acquisition,  Technology,  and  Logistics) 
has  waived  the  restriction  for  air  circuit 
breakers  manufactiu'ed  in  the  United 
Kingdom.  See  225.7003(b)  for 
applicability. 

225.7006-4    Solicitation  provision  and 
contract  clause. 

(a)  Use  the  provision  at  252.225-7037, 
Evaluation  of  Offers  for  Air  Circuit 
Breakers,  in  solicitations  requiring  air 
circuit  breakers  for  naval  vessels 
unless — 

(1)  An  exception  applies:  or 

(2)  A  waiver  has  been  granted,  other 
than  the  waiver  for  the  United  Kingdom, 
which  has  been  incorporated  into  the 
provision. 

(b)  Use  the  clause  at  252.225-7038, 
Restriction  on  Acquisition  of  Air  Circuit 
Breakers,  in  solicitations  and  contracts 
requiring  air  circuit  breakers  for  naval 
vessels  unless — 

(1)  An  exception  applies;  or 

(2)  A  waiver  has  been  granted,  other 
than  the  waiver  for  the  United  Kingdom. 
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225.7007     Restrictions  on  ancfior  and 
mooring  chain. 

225.7007-1     Restrictions. 

(a)  In  accordance  with  section  8041  of 
the  Fiscal  Year  1991  DoD 
Appropriations  Ml  (Public  Law  101- 
51 1 1  and  similar  sections  in  subsequent 
DoD  appropriations  acts,  do  not  acquire 
welded  >ihipboard  anchor  and  mooring 
chain,  four  inches  or  less  in  diameter, 
unless' 

(1)  It  is  manufactured  in  the  United 
States,  including  cutting,  heat  treating, 
qualitv  control,  testing,  and  welding 
(both  forging  and  shot  blasting  process): 
and 

(2)  The  cost  of  the  components 
manufactured  in  the  United  States 
e.xceeds  50  percent  of  the  total  cost  of 
components. 

(b)  10  U.S-C.  2534  also  restricts 
acquisition  of  welded  shipboard  anchor 
and  mooring  chain,  four  inches  or  less 
in  diameter,  when  used  as  a  component 
of  a  naval  vessel.  However,  the 
Appropriations  Act  restriction  described 
in  paragraph  (ai  of  this  subsection  takes 
precedence  ov>>r  the  restriction  of  10 
U.S.C.  2534. 

225.7007-2    Waiver. 

(a)  The  Se<;retar\'  of  the  department 
responsible  for  acquisition  may  waive 
the  restriction  in  225  7007-l(a),  on  a 
case-bv-case  basis,  if — 

(1)  Sufficient  domestic  suppliers  are 
not  available  to  meet  DoD  requirements 
on  a  timelv  basis;  and 

(2)  The  acquisition  is  necessarv  to 
acquire  capabilitv  for  national  securitv 
purposes 

(b)  Document  the  waiver  in  a  written 
determination  and  findings 
containing — 

(1)  The  factors  supporting  the  waiver, 
and 

(2)  A  certification  that  the  acquisition 
must  be  made  in  order  to  acquire 
capabilitv  for  national  securitv 
purposes 

(c)  Provide  a  copv  of  the 
determination  and  findings  to  the  House 
and  Senate  Committees  on 
.Appropriations 

225.7007-3    Contract  clause. 

Unless  a  waiver  has  been  granted,  use 
the  clause  at  252.225-7019.  Restriction 
on  .Acquisition  of  Anchor  and  Mooring 
Chain,  in  solicitations  and  (  ontracts 
requiring  welded  shipboard  anchor  or 
mooring  chain  four  inches  or  less  in 
diameter 


225.7008     Restrictions  on  totally  enclosed 
lifeboat  survival  systems. 

225.7008-1     Restrictions. 

(a)  In  accordance  with  section  8124  of 
the  Fiscal  Year  1994  DoD 
.Appropriations  Act  (Public  Law  103- 
139)  and  section  8093  of  the  Fiscal  Year 
1995  DoD  Appropriations  Act  (Public 
Law  103-335).  do  not  purchase  a  totally 
enclosed  lifeboat  survival  system,  which 
consists  of  the  lifeboat  and  associated 
davits  and  winches,  unless — 

(1)50  percent  or  more  of  the 
components  are  manufactured  in  the 
United  States:  and 

(2)  50  percent  or  more  of  the  labor  in 
the  final  manufacture  and  assembly  of 
the  entire  svstem  is  performed  in  the 
United  States. 

(b)  In  accordance  with  10  U.S.C. 
2534(a).  do  not  purchase  a  totally 
enclosed  lifeboat  that  is  a  component  of 
a  naval  vessel  unless  it  is  manufactured 
in  the  United  States  or  Canada. 

(1)  10  use.  2534(h)  prohibits  the  use 
of  a  contract  clause  or  certification  to 
implement  this  restriction. 

(2)  Implement  this  restriction  through 
management  and  oversight  techniques 
that  achieve  the  objective  of  the 
restriction  without  imposing  a 
significant  management  burden  on  the 
Government  or  the  contractor. 

225.7008-2     Exceptions. 

The  restriction  in  225.7008-l(b)  does 
not  appiv  if  the  acquisition  is — 

(a)  For  an  amount  at  or  below  the 
simplified  acquisition  threshold:  or 

(b)  For  spare  or  repair  parts  needed  to 
support  totally  enclosed  lifeboats 
manufactured  outside  the  United  States 

225.7008-3    Waiver. 

(a)  The  waiver  criteria  at  225.7003(a) 
apply  to  the  restriction  of  225  7008- 
1(b).' 

(b)  The  Under  Secretary  of  Defense 
(Acquisition.  Technology,  and  Logistics] 
has  waived  the  restriction  of  225.7008- 
1(b)  for  totallv  enclosed  lifeboats 
manufactured  in  the  United  Kingdom. 
See  225  7003(b]  for  applicability. 

225.7008-4    Contract  clause. 

Use  the  clause  at  252  225-7039. 
Restriction  on  .Acquisition  of  Totally 
Enclosed  Lifeboat  Survival  Systems,  in 
solicitations  and  contracts  that  require 
dehverv  of  totallv  enclosed  lifeboat 
sur\  ival  svstems 

225.7009    Restrictions  on  ball  and  roller 
bearings. 

225.7009-1     Restrictions. 

(a)  In  accordance  with  10  U.S.C.  2534. 
through  fiscal  year  2005.  do  not  acquire 
ball  and  roller  bearings  or  bearing 


components  unless  they  are 
manufactured  in  the  United  States  or 
Canada. 

(b)  In  accordance  with  section  8099  of 
the  DoD  Appropriations  Act  for  Fiscal 
Year  1996  (Public  Law  104-61)  and 
similar  sections  in  subsequent  DoD 
appropriations  acts,  do  not  acquire  ball 
and  roller  bearings  unless  the  bearings 
and  bearing  components  are 
manufactured  in  the  United  States  or 
Canada. 

225.7009-2     Exceptions. 

(a)  The  restriction  in  225. 7009-1  (a) 
does  not  apply  to — 

(1)  Acquisitions  using  simplified 
acquisition  procedures,  unless  ball  or 
roller  bearings  or  bearing  components 
are  the  end  items  being  purchased: 

(2)  Commercial  items  incorporating 
ball  or  roller  bearings: 

(3)  Miniature  and  instrument  ball 
bearings  needed  to  meet  urgent  military 
requirements: 

(4)  Items  acquired  overseas  for  use 
overseas:  or 

(5)  Ball  and  roller  bearings  or  bearing 
components,  or  items  containing 
bearings,  for  use  in  a  cooperative  or  co- 
production  project  under  an 
international  agreement.  This  exception 
does  not  apply  to  miniature  and 
instrument  ball  bearings. 

(b)  The  restriction  in  225.7009-l(b) 
does  not  apply  to  contracts  or 
subcontracts  for  the  acquisition  of 
commercial  items,  except  for 
commercial  ball  and  roller  bearings 
acquired  as  end  items. 

225.7009-3    Waiver. 

(a)(1)  The  waiver  criteria  at 
225.7003(a)(1)  apply  to  the  restriction  of 
225.7009-l(a). 

(2)  The  Under  Secretary  of  Defense 
(Acquisition,  Technology,  and  Logistics) 
has  waived  the  restriction  of  225.7009- 
1(a)  for  ball  and  roller  bearings 
manufactured  in  the  United  Kingdom. 
See  225.7003(b)  for  applicability. 

fb)  The  head  of  the  contracting 
activitv  may  waive  the  restriction  in 
225.7009-1(3)— 

(1)  Upon  execution  of  a  determination 
and  findings  that — 

(i)  No  domestic  (U.S.  or  Canadian) 
bearing  manufacturer  meets  the 
requirement: 

(n)  It  is  not  in  the  best  interests  of  the 
United  States  to  qualify  a  domestic 
bearing  to  replace  a  qualified 
nondomestic  bearing. 

(A)  This  determination  shall  be  based 
on  a  finding  that  the  qualification  of  a 
domestically  manufactured  bearing 
would  cause  unreasonable  costs  or 

delav.   ' 

(B1  a  finding  that  a  cost  is 
unreasonable  should  take  into 
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consideration  DoD  policy  to  assist  the 
domestic  industrial  mobilization  base. 

(C)  Contracts  should  be  awarded  to 
domestic  bearing  manufacturers  to 
increase  their  capability  to  reinvest  and 
become  more  competitive; 

(iii)  Application  of  the  restriction 
would  result  in  the  existence  of  only 
one  source  for  the  item  in  the  United 
States  or  Canada; 

(iv)  Application  of  the  restriction  is 
not  in  the  national  security  interests  of 
the  United  States;  or 

(v)  Application  of  the  restriction 
would  adversely  affect  a  U.S.  company. 

(2)  If  the  acquisition  is  for  an  amoimt 
less  than  the  simplified  acquisition 
threshold  and  simplified  acquisition 
procedures  are  being  used. 

(3)  For  multiyear  contracts  or 
contracts  exceeding  12  months,  except 
those  for  miniature  and  instrument  ball 
bearings,  if — 

(i)  The  head  of  the  contracting  activity 
executes  a  determination  and  findings 
in  accordance  with  paragraph  (b)(1)  of 
this  subsection; 

(ii)  The  contractor  submits  a  written 
plan  for  transitioning  from  the  use  of 
nondomestic  to  domestically 
mcuiufactured  bearings; 

(iii)  The  contractor's  written  plan — 

(A)  States  whether  a  domestically 
manufactured  bearing  can  be  qualified, 
at  a  reasonable  cost,  for  use  during  the 
course  of  the  contract  period; 

(B)  Identifies  any  bearings  that  are  not 
domestically  manufactured,  their 
application,  and  source  of  supply;  and 

(C)  Describes,  including  cost  and 
timetable,  the  transition  to  a 
domestically  manufactured  bearing  (The 
timetable  for  the  transition  should 
normally  take  no  longer  than  24  months 
from  the  date  the  waiver  is  granted);  and 

(iv)  The  contracting  officer  accepts  the 
contractor's  plan  and  incorporates  it 
into  the  conti'act. 

(4)  For  miniature  and  instrument  ball 
bearings,  only  if  the  contractor  agrees  to 
acquire  a  like  quantity  and  type  of 
domestic  manufacture  for 
nongovernmental  use. 

(c)  The  Secretary  of  the  department 
responsible  for  acquisition  may  waive 
the  restriction  in  225. 7009-1  (b),  on  a 
case-by-case  basis,  by  certifying  to  the 
House  and  Senate  Committees  on 
Appropriations  that — 

(1)  Adequate  domestic  supplies  are 
not  available  to  meet  DoD  requirements 
on  a  timely  basis;  and 

(2)  The  acquisition  must  be  made  in 
order  to  acquire  capability  for  national 
security  purposes. 

225.700&-4    Contract  clause. 

(a)  Use  the  clause  at  252.225-7016, 
Restriction  on  Acquisition  of  Ball  and 


Roller  Bearings,  in  solicitations  and 
contracts,  unless — 

(1)  The  items  being  acquired  do  not 
contain  ball  and  roller  bearings;  or 

(2)  An  exception  applies  or  a  waiver 
has  been  granted,  other  than  the  waiver 
for  the  United  Kingdom,  which  has  been 
incorporated  into  the  clause. 

(b)  Use  the  clause  with  its  Alternate 
I  in  solicitations  and  contracts  that  use 
simplified  acquisition  procedures. 

225.7010    Restriction  on  vessel  propellers. 

225.7010-1     Restriction. 

In  accordance  with  section  8064  of 
the  National  Defense  Appropriations 
Act  for  Fiscal  Year  2001  (Public  Law 
106-259),  do  not  use  fiscal  year  2000  or 
2001  funds  to  acquire  vessel  propellers 
other  than  those  produced  by  a 
domestic  source  and  of  domestic  origin, 
i.e.,  vessel  propellers — 

(a)  Manufactured  in  the  United  States 
or  Canada;  and 

(b)  For  which  all  component  castings 
were  poured  and  finished  in  the  United 
States  or  Canada. 

225.7010-2     Exceptions. 

This  restriction  does  not  apply  to 
contracts  or  subcontracts  for  acquisition 
of  commercial  items. 

225.7010-3    Waiver. 

The  Secretary  of  the  department 
responsible  for  acquisition  may  waive 
this  restriction  on  a  case-by-case  basis, 
by  certifying  to  the  House  and  Senate 
Committees  on  Appropriations  that — 

(a)  Adequate  domestic  supplies  are 
not  available  to  meet  DoD  requirements 
on  a  timely  basis;  and 

(b)  The  acquisition  must  be  made  in 
order  to  acquire  capability  for  national 
security  purposes. 

225.7010-4    Contract  clause. 

Use  the  clause  at  252.225-7023, 
Restriction  on  Acquisition  of  Vessel 
Propellers,  in  solicitations  and  contracts 
that  use  fiscal  year  2000  or  2001  funds 
for  the  acquisition  of  vessels  or  vessel 
propellers,  unless — 

(a)  An  exception  applies  or  a  waiver 
has  been  granted;  or 

(b)  The  vessels  being  acquired  do  not 
contcun  vessel  propellers. 

225.701 1     Restriction  on  carbon,  alloy,  and 
armor  steel  plate. 

225.701 1  -1     Restriction. 

In  accordance  with  section  8111  of 
the  Fiscal  Year  1992  DoD 
Appropriations  Act  (Public  Law  102- 
172)  and  similar  sections  in  subsequent 
DoD  appropriations  acts,  do  not  acquire 
any  of  the  following  types  of  carbon, 
alloy,  or  armor  steel  plate  unless  it  is 


melted  and  rolled  in  the  United  States 
or  Canada: 

(a)  Carbon,  alloy,  or  armor  steel  plate 
in  Federal  Supply  Class  9515. 

(b)  Carbon,  alloy,  or  armor  steel  plate 
described  by  specifications  of  the 
American  Society  for  Testing  Materials 
or  the  American  Iron  and  Steel  Institute. 

225.7011-2    Waiver. 

The  Secretary  of  the  department 
responsible  for  acquisition  may  waive 
this  restriction,  on  a  case-by-c:ase  basis, 
by  certifying  to  the  House  and  Senate 
Corrunittees  on  Appropriations  that — 

(a)  Adequate  U.S.  or  Canadian 
supplies  are  not  available  to  meet  DoD 
requirements  on  a  timely  basis:  and 

(b)  The  acquisition  must  be  made  in 
order  to  acquire  capability  for  national 
security  purposes. 

225.701 1  -3    Contract  clause. 

Unless  a  waiver  has  been  granted,  use 
the  clause  at  252.225-7030,  Restriction 
on  Acquisition  of  Carbon,  Allov.  and 
Armor  Steel  Plate,  in  solicitations  and 
contracts  that — 

(a)  Require  the  delivery  to  the 
Government  of  carbon,  alloy,  or  armor 
steel  plate  that  will  be  used  in  a  facility 
owned  by  the  Government  or  under  the 
control  of  DoD:  or 

(b)  Require  contractors  operating  in  a 
Government-owned  facility  or  a  facility 
under  the  control  of  DoD  to  purchase 
carbon,  alloy,  or  armor  steel  plate. 

225.7012  Restriction  on  supercomputers. 

225.7012-1     Restriction. 

In  accordance  with  section  8112  of 
Public  Law  100-202,  and  similar 
sections  in  subsequent  DoD 
appropriations  acts,  do  not  purchase  a 
supercomputer  unless  it  is 
manufactiu-ed  in  the  United  States. 

225.7012-2    Waiver. 

The  Secretary  of  Defense  may  waive 
this  restriction,  on  a  case-by-case  basis, 
after  certifying  to  the  Armed  Services 
and  Appropriations  Committees  of 
Congress  that — 

(a)  Adequate  U.S.  supplies  are  not 
available  to  meet  requirements  on  a 
timely  basis:  and 

(b)  The  acquisition  must  be  made  in 
order  to  acquire  capability  for  national 
secm-ity  purposes. 

225.7012-3    Contract  clause. 

Unless  a  waiver  has  been  granted,  use 
the  clause  at  252.225-7011,  Restriction 
on  Acquisition  of  Supercomputers,  in 
solicitations  and  contracts  for  the 
acquisition  of  supercomputers. 

225.7013  Restrictions  on  construction  or 
repair  of  vessels  in  foreign  shipyards. 

In  accordance  with  10  U.S.C.  7309— 
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(a)  Do  not  award  a  contract  to 
construct  in  a  foreign  shiovard— 

(1)  A  vessel  for  any  of  th.'  armed 

forces:  or 

(2)  A  major  component  of  the  hull  or 
superstructure  of  a  vessel  for  any  of  the 
armed  forces;  and 

(h)  Do  not  overhaul,  repair,  or 
mamtain  in  a  foreign  shipvard.  a  naval 
vessel  (or  anv  other  vessel  under  the 
jurisdiction  of  the  Secretary  of  the  Navy) 
homeported  in  the  United  States.  This 
restriction  does  not  apply  to  voyage 
repairs. 

225.7014  Restriction  on  overseas  military 
construction. 

For  restrutioii  on  award  of  military 
construction  contracts  to  be  performed 
in  the  United  States  territories  and 
possessions  in  the  Pacific  and  on 
Kwaialein  .Atoll.  nT  in  countries 
bordering  the  Arabian  CJulf,  see 
236.274(a). 

225.7015  Restriction  on  overseas 
architect-engineer  services. 

For  restriction  on  award  of  architect- 
engineer  contracts  to  be  performed  in 
Japan,  in  anv  North  Atlantic  Treaty 
Organization  member  country,  or  in 
countries  bordering  the  Arabian  Gulf, 
see  2.<6  602-70 

225.7016  Restriction  on  research  and 
development. 

[A]  In  accordance  with  Public  Law  92- 
570.  do  not  use  DoD  appropriations  to 
make  an  award  to  any  foreign 
corporation,  organization,  person,  or 
entitv.  for  re^earc  h  and  development  in 
connection  with  any  weapon  system  or 
other  militarv  equipment,  if  there  is  a 
U.S.  corporation,  organization,  person, 
or  entitv — 

(II  Equallv  competent,  and 

(2)  Willing  to  perform  at  a  lower  cost. 

(b)  This  restriction  does  not  affect  the 
requirements  of  FAR  part  35  for 
selection  of  research  and  development 
contractors.  However,  when  a  U.S. 
source  and  a  foreign  source  are  equally 
competent,  award  to  the  source  tfiat  will 
provide  the  ser\-ices  at  the  lower  cost 

225.7017  Restriction  on  Ballistic  Missile 
Defense  research,  development,  test,  and 
evaluation. 

225,7017-1     Definitions. 

Competent,"  "foreign  firm,"  and 
"IS   firm"  are  defined  in  the  provision 
at  252.225-7018.  Notice  of  Prohibition 
of  Certain  Contracts  with  Foreign 
Fntitit^'s  for  the  Conduct  of  Ballistic 
Missile  Defense  Research.  Development, 
Test,  and  Evaluation. 

225,7017-2     Restriction, 

In  a((  ordaiK  ••  with  section  222  of  the 
DoD  Authorization  Act  for  Fiscal  Years 


U)H8  and  14H9  (Public  Law  100-180), 
do  not  use  any  funds  appropriated  to  or 
for  the  use  of  DoD  to  enter  into  or  carry 
out  a  contract  with  a  foreign  government 
or  firm,  including  any  contract  awarded 
as  a  result  of  a  broad  agency 
announcement,  if  the  contract  provides 
for  the  conduct  of  research, 
development,  test,  and  evaluation 
(RDT&E)  in  connection  with  the 
Ballistic  Missile  Defense  Program, 

225,7017-3     Exceptions. 

This  restriction  does  not  apply — 
(a)  To  contracts  awarded  to  a  foreign 

government  or  firm  if  the  contracting 

officer  determines  that — 

(1)  The  contract  will  be  performed 
within  the  United  States: 

(2)  The  contract  is  exclusively  for 
RDT&E  in  connection  with  antitactical 
ballistic  missile  systems;  or 

(3)  The  foreign  government  or  firm 
agrees  to  share  a  substantial  portion  of 
the  total  contract  cost.  Consider  the 
foreign  share  as  substantial  if  it  is 
equitable  with  respect  to  the  relative 
benefits  that  the  Ignited  States  and  the 
foreign  parties  will  derive  from  the 
contract.  For  example,  if  the  contract  is 
more  beneficial  to  the  foreign  party,  its 
share  of  the  i  osl  should  be 
correspondinglv  higher;  or 

(b)  If  the  head  of  the  contracting 
activity  certifies  in  writing,  before 
ccmfract  award,  that  a  U.S.  firm  cannot 
competently  perform  a  contract  for 
RDT&E  at  a  price  equal  to  or  less  than 
the  price  at  which  a  foreign  government 
or  firm  would  perform  the  RDT&E.  The 
contracting  offii;er  or  source  selection 
authority,  as  applicable,  shall  make  a 
determination  that  will  be  the  basis  for 
the  certificatum. 

(1)  The  determination  shall — 
li)  Describe  the  contract  effort: 
(ii)  State  the  number  of  proposals 
solicited  and  received  from  both  U.S. 
and  toreign  firms; 

(ill I  Identify  the  proposed  awardee 
and  the  amount  of  the  contract; 
(iv)  State  that  selection  of  the 
contractor  was  based  on  the  evaluation 
factors  contained  in  the  solic:itation.  or 
the  criteria  contained  in  the  broad 
agency  announcement;  and 

(y)  State  that  a  U.S.  firm  cannot 
competently  perform  the  effort  at  a  price 
equal  to.  or  less  than   the  price  at  which 
the  foreign  awardee  would  perform  it. 

(2)  When  either  a  broad  agency 
announcement  or  prcjgram  research  and 
devt'lopment  .iiiiiouncement  is  used,  or 
when  the  determination  is  otherwise  not 
based  on  direct  competition  between 
foreign  .ind  domestic  proposals,  the 
deteriiunation  shall  not  be  merely 
conclusory 

(i)  The  determination  shall 
specifically  explain  its  basis,  include  a 


description  of  the  method  used  to 
determine  the  competency  of  U.S.  firms, 
and  describe  the  cost  or  price  analysis 
performed. 

(ii)  Alternately,  the  determination 
may  contain — 

(A)  A  finding,  including  the  basis  for 
such  finding,  that  the  proposal  was 
submitted  solely  in  response  to  the 
terms  of  a  broad  agency  announcement, 
program  research  and  development 
announcement,  or  other  solicitation 
document  without  any  technical 
guidance  from  the  proeram  office:  and 

(B)  A  finding,  including  the  basis  for 
such  finding,  that  disclosure  of  the 
information  in  the  proposal  for  the 
purpose  of  conducting  a  competitive 
acquisition  is  prohibited. 

(3)  Within  30  days  after  contract 
award,  forward  a  copy  of  the 
certification  and  supporting 
documentation  to  the  Ballistic  Missile 
Defense  Organization.  ATTN:  BMDO/ 
DRl.  7100  Defense  Pentagon. 
Washington.  DC  20301-7100. 

225.7017-4    Solicitation  provision. 

Unless  foreign  participation  is 
otherwise  excluded,  use  the  provision  at 
252.225-7018.  Notice  of  Prohibition  of 
Certain  Contracts  With  Foreign  Entities 
for  the  Conduct  of  Ballistic  Missile 
Defense  Research.  Development,  Test, 
and  Evaluation,  in  competitively 
negotiated  solicitations  fqr  RDT&E  in 
connection  with  the  Ballistic  Missile 
Defense  Program. 

225.7018     Restriction  on  access  to 
proscribed  Information. 

225.7018-1     Definitions. 

"Entity  controlled  by  a  foreign 
government."  "foreign  government," 
and  "proscribed  information."  are 
defined  in  the  provision  at  252.225- 
7010,  Disclosure  of  Ownership  or 
Control  by  a  Foreign  Government. 

225,7018-2     Restriction. 

(a)  In  accordance  with  10  U.S.C, 
2536(a),  do  not  award  a  contract  under 
a  national  security  program  to  an  entity 
controlled  by  a  foreign  government  if 
that  entity  requires  access  to  proscribed 
information  to  perform  the  contract. 

(b)  The  contracting  officer  may  seek 
advice  regarding  this  restriction  from 
the  Director,  Defense  Security  Programs. 
Office  of  the  Assistant  Secretary  of 
Defense  for  Command.  Control, 
Communications,  and  Intelligence. 

225.7018-3    Waiver. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  subsection,  the  Assistant 
Secretary  of  Defense  for  Command, 
Control.  Communications,  and 
Intelligence  may  waive  the  restriction  in 
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225.7018-2  upon  determining  that  the 
waiver  is  essential  to  the  national 
security  interests  of  the  United  States. 
Requests  for  waiver  shall  include  a 
proposed  national  security  interest 
determination  that — 

(1)  Contains  the  solicitation  and  other 
reference  numbers  to  identify  the  action; 

(2)  Identifies  the  proposed  awardee 
and  provides  a  sjmopsis  of  its  foreign 
ownership; 

(3)  Provides  a  general  description  of 
the  acquisition  and  performance 
requirements; 

(4)  Identifies  the  national  security 
interests  involved  and  the  ways  that 
award  of  the  contract  will  help  advance 
those  interests; 

(5)  Provides  a  statement  as  to 
availability  of  another  entity  with  the 
capacity,  capability,  and  technical 
expertise  to  satisfy  defense  acquisition, 
technology  base,  or  industrial  base 
requirements;  and 

(6)  Describes  any  alternate  means 
available  to  satisfy  the  requirement,  e.g., 
use  of  substitute  products  or  technology 
or  alternate  approaches  to  accomplish 
the  program  objectives. 

(b)  In  the  case  of  a  contract  awarded 
for  environmental  restoration, 
remediation,  or  waste  management  at  a 
DoD  facility,  the  Secretary  of  Defense 
may  waive  this  restriction  upon — 

(1)  Determining  that — 

(i)  The  waiver  will  advance  the 
environmental  restoration,  remediation, 
or  waste  management  objectives  of  DoD 
and  will  not  harm  the  national  security 
interests  of  the  United  States;  and 

(ii)  The  entity  to  which  the  contract 
will  be  awarded  is  controlled  by  a 
foreign  government  with  which  the 
Secretary  is  authorized  to  exchange 
Restricted  Data  under  section  144c  of 
the  Atomic  Energy  Act  of  1954  (42 
U.S.C,  2164(c));  and 

(2)  Notifying  Congress  of  the  decision 
to  grant  the  waiver.  Do  not  award  the 
contract  until  the  end  of  the  45-day 
period  that  begins  on  the  date  the 
appropriate  Congressional  committees 
received  the  notification, 

(c)  The  requiring  activity — 

(1)  Will  prepare  waiver  requests  in 
coordination  with  the  contracting 
officer;  and 

(2)  Will  submit  waiver  requests 
through  the  Director  of  Defense 
Procurement,  Office  of  the  Under 
Secretary  of  Defense  (Acquisition, 
Technology,  and  Logistics), 

225.7018-4    Solicitation  provision. 

Use  the  provision  at  252.225-7010, 
Disclosure  of  Ownership  or  Control  by 
a  Foreign  Govenunent,  in  solicitations 
for  contracts  that  will  require  contractor 
access  to  proscribed  information. 


25,  Sections  225,7100  through 
225,7103-3  are  revised  to  read  as 
follows: 

225.7100  Scope  of  subpart. 

This  subpart  contains  foreign  product 
restrictions  that  are  based  on  policies 
designed  to  protect  the  defense 
industrial  base, 

225.7101  Definitions. 

"Domestic  manufacture"  is  defined  in 
the  clause  at  252.225-7025,  Restriction 
on  Acquisition  of  Forgings. 

225.7102  Forgings. 
225.7102-1     Policy. 

When  acquiring  the  following  forging 
items,  whether  as  end  items  or 
components,  acquire  items  that  are  of 
domestic  manufacture  to  the  maximum 
extent  practicable: 


Items 


Categories 


Ship  propulsion  shafts 

Periscope  tubes  

Ring  forgings  for  bull 
gears 


Excludes  service  and 
landing  craft  shafts. 

All. 

All  greater  than  120 
inches  in  diameter. 


225.7102-2     Exceptions. 

The  policy  in  225.7102-1  does  not 
apply  to  acquisitions — 

(a)  Using  simplified  acquisition 
procedures,  unless  the  restricted  item  is 
the  end  item  being  purchased; 

(b)  Overseas  for  overseas  use:  or 

(c)  When  the  quantity  acquired 
exceeds  the  amount  needed  to  maintain 
the  U.S.  defense  mobilization  base 
(provided  the  excess  quantity  is  an 
economical  purchase  quantity).  The 
requirement  for  domestic  manufacture 
does  not  apply  to  the  quantity  above 
that  required  to  maintain  the  base,  in 
which  case,  qualifying  country'  sources 
may  compete, 

225.7102-3    Waiver. 

Upon  request  from  a  contractor,  the 
contracting  officer  may  waive  the 
requirement  for  domestic  manufacture 
of  the  items  listed  in  225,7102-1, 

225.7102-4    Contract  clause. 

Use  the  clause  at  252.225-7025, 
Restriction  on  Acquisition  of  Forgings, 
in  solicitations  and  contracts,  unless — 

(a)  The  supplies  being  acquired  do  not 
contain  any  of  the  items  listed  in 
225,7102-i:  or 

(b)  An  exception  in  225,7102-2 
applies.  If  an  e.xception  applies  to  only 
a  portion  of  the  acquisition,  specify'  the 
excepted  portion  in  the  solicitation  and 
contract. 


225.71 03    Polyacrylonitrile  (PAN)  carbon 
fiber. 

225.7103-1     Policy. 

DoD  has  imposed  restrictions  on  the 
acquisition  of  PAN  carbon  fiber  from 
foreign  sources.  DoD  is  phasing  out  the 
restrictions  over  the  5-year  period 
ending  May  31.  2005.  Contractors  with 
contracts  that  contain  the  clause  at 
252.225-7022  shall  use  U.S.  or 
Canadian  manufacturers  or  producers 
for  all  PAN  carbon  fiber  requirements. 

225.7103-2    Waivers. 

With  the  approval  of  the  chief  of  the 
contracting  office,  the  contracting  officer 
may  waive,  in  whole  or  in  part,  the 
requirement  of  the  clause  at  252.225- 
7022.  For  example,  a  waiver  may  be 
justified  if  a  qualified  U.S.  or  Canadian 
source  cannot  meet  scheduling 
requirements. 

225.7103-3    Contract  clause. 

Use  the  clause  at  252.225-7022. 
Restriction  on  Acquisition  of 
Polyacr>'lonitrile  (PAN)  Carbon  Fiber,  in 
solicitations  and  contracts  for  major 
systems.as  follows: 

(a)  In  solicitations  and  contracts 
issued  on  or  before  May  31,  2003,  if — 

(1)  The  system  is  not  yet  in 
production  (milestone  C  as  defined  in 
DoDI  5000.2,  Operation  of  the  Defense 
Acquisition  System):  or 

(2)  The  clause  was  used  in  prior 
program  contracts, 

(b)  In  solicitations  and  contracts 
issued  during  the  period  beginning  [une 
1,  2003,  and  ending  May  31,  2005,  if  the 
system  is  not  yet  in  system  development 
and  demonstration  (milestone  B  as 
defined  in  DoDI  5000.2). 

26.  Section  225,7200  is  revised  to  read 
as  follows: 

225.7200    Scope  of  subpart. 

This  subpart — 

(a)  Prescribes  procedures  for 
contractor  reporting  and  DoD 
monitoring  of  the  volume,  type,  and 
nature  of  contract  performance  outside 
the  United  States:  and 

(b)  Implements  10  U.S.C.  2410g, 
which  requires  offerors  and  contractors 
to  notify  DoD  of  any  intention  to 
perform  a  DoD  contract  outside  the 
United  States  and  Canada  when  the 
contract  could  be  performed  inside  the 
United  States  or  Canada, 

27.  Sections  225.7202  and  225.7203 
are  revised  to  read  as  follows: 

225.7202    Distribution  of  reports. 

Forward  a  copy  of  reports  submitted 
in  accordance  with  the  clause  at 
252,225-7004.  Reporting  of  Contract 
Performance  Outside  the  United  States, 
to  the  Deputy  Director  of  Defense 
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Procurement  (Foreign  Contracting), 
QLSD(AT&L1DP(FC).  Washington,  DC 
2O301-JO6O.  This  IS  necessan'  to  satisK 
the  requirement  of  10  U.S.C.  2410g  that 
the  notificatiiins  (nr  f opies)  be 
maintained  in  uimpiled  form  for  5  years 
after  the  date  of  submission. 

225.7203     Solicitation  provision  and 
contract  clause. 

fc;xcept  for  acquisitions  described  in 
225.7201  — 

(a)  Use  the  provision  at  252  225-700;t. 
Report  of  Intended  Performance  Outside 
the  Inited  States,  in  soh(  itations  with 

a  value  exceeding  5500,000;  and 

(b)  Use  the  clause  at  252. 225-7004 
Reporting  of  Contract  Performance 
Outside  the  United  States,  in 
solicitations  and  contracts  with  a  value 
excet^ding  S500.000. 

28  Section  225  7.301  is  amended  bv 
revising  paragraphs  (b)  through  (d)  tn 
read  as  follows: 

225.7301  General. 

,         «         •         »         » 

lb)  Conduct  FMS  acquisitions  under 
the  same  acquisition  and  contract 
management  procedures  used  for  other 
defense  acquisitions. 

(c)  .Separately  identify'  known  FMS 
requirements  and  the  FMS  customer  in 
solicitations. 

(d)  Clearly  identify  contracts  for 
known  FMS  rf-quirements  bv  marking 

'FMS  requirement  on  the  face  of  the 
contract  along  with  the  FMS  customer 
and  the  case  identifier  code. 

29  Section  225.7302  is  amended  by 
revising  the  introductory  text  and 
paragraph  la)(4)  to  read  as  follows: 

225.7302  Procedures. 

For  FMS  prugranis  that  \m11  require  an 
acquisition,  the  contracting  officer  will 
assist  the  departmental  agencv  activity 
responsible  for  preparing  the  I.OA  by — 

(a)  *    •    • 

(4)  For  noncompetitive  acquisitions 
over  SI 0.000.  ask  the  prospective 
contractor  for  information  on  price, 
deliverv.  and  other  relevant  factors.  The 
request  for  information  shall  identify 
the  fact  that  the  information  is  fnr  a 
potential  foreign  militarv  sale  and  >hall 
identifv  the  foreign  customer    ind 


225.7303     [Amended] 

30  Section  225  7303  is  amended  as 
follows: 

a   In  paragraph  (a),  in  the  first 
sentence,  bv  removing  the  phrase  "as 
are"; 

b.  In  paragraph  (a),  in  the  second 
sentence,  by  removing  "Application  ' 
and  adding  in  its  place  "However, 
application";  and 


(    In  paragraph  (b),  in  the  first 
sfnten(  e.  bv  removing  "must"  and 
atlding  in  its  place  "shall". 

31.  Section  225.7303-2  is  amended  as 
follows: 

a.  In  paragraph  (a)  introductory  text, 
bv  revising  the  last  sentence; 

b.  Bv  revising  paragraph  (a)(1): 

c  In  paragraph  (a)(2)(ii).  by  adding 
"or"  before  "operations/tactics"; 

d   Bv  revising  paragraph  (c) 
introductory  text;  and 

e.  In  paragraph  (c)(1)  by  removing  the 
period  and  adding  in  its  place  ':  and". 
The  revised  text  reads  as  follows; 

225.7303-2     Cost  of  doing  business  with  a 
foreign  government  or  an  International 
organization. 

(d)  *    *    *  Examples  of  such  costs 
include,  but  are  not  limited  to.  the 
following: 

( 1 )  Selling  expenses  (not  otherwise 
limited  bv  FAR  Part  31),  such  as— 

(i)  Maintaining  international  sales  and 
service  organizations; 

(ii)  Sales  commissions  and  fees  in 
accordance  with  FAR  Subpart  3.4; 

(iii)  Sales  promotions, 
demonstrations,  and  related  travel  for 
sales  to  foreign  governments.  Section 
126.8  of  the  International  Traffic  in 
Arms  Regulations  (ITAR)  (22  CFR  126.8) 
mav  require  Ciovernment  approval  for 
these  costs  to  he  allowable,  in  which 
case  the  appropriate  Ciovernment 
approval  shall  be  obtained:  and 

(iv)  Configuration  studies  and  related 
te'chnu;al  services  undertaken  as  a  direct 
selling  effort  to  a  foreign  country. 
«         *         *         *         * 

(c)  The  limitations  for  major 
contractors  on  independent  research 
and  development  and  bid  and  proposal 
llRjiD'B&P)  costs  for  projects  that  are  of 
potential  interest  to  DoD,  in  231.205- 
18(c)(iii),  do  not  apply  to  FMS  contracts, 
except  as  provided  in  225.7303-5.  The 
allowabilitv  of  IR&D/B&P  costs  on 
( ontracts  for  FMS  not  wholly  paid  for 
from  funds  made  available  on  a 
nonrepayable  basis  is  limited  to  the 
contract's  allocable  share  of  the 
contractors  total  IR&D/B&P 
expenditures.  In  pricing  contracts  for 
sill  h  FMS— 

***** 

32.  Section  225.7303-4  is  revised  to 
read  as  follows: 

225.7303-4    Contingent  fees. 

(a)  Kx(  ept  as  provided  in  paragraph 
(b)  of  this  subsection,  contingent  fees 
are  generally  allowable  under  DoD 
contracts,  provided — 

(1)  The  fees  are  paid  to  a  bona  fide 
employee  or  a  bona  fide  established 
commercial  or  selling  agency 
maintained  by  the  prospective 


contractor  for  the  purpose  of  securing 
business  (see  FAR  part  31  and  FAR 
subpart  3.4):  and 

(2)  The  contracting  officer  determines 
that  the  fees  are  fair  and  reasonable. 

(b)(1)  Under  DoD  5105. 38-M.  LOAs 
for  requirements  for  the  governments  of 
Australia.  Taiwan,  Egypt.  Greece,  Israel, 
[apan.  Jordan.  Republic  of  Korea. 
Kuwait.  Pakistan.  Philippines,  Saudi 
Arabia.  Turkey,  Thailand,  or  Venezuela 
(Air  Force)  shall  provide  that  all  U.S. 
Government  contracts  resulting  from  the 
LOAs  prohibit  the  reimbursement  of 
contingent  fees  as  an  allowable  cost 
under  the  contract,  unless  the  contractor 
identifies  the  payments  and  the  foreign 
customer  approves  the  payments  in 
writing  before  contract  award  (see 
225.7308(a)). 

(2)  For  FMS  to  countries  not  listed  in 
paragraph  (b)(1)  of  this  subsection, 
contingent  fees  exceeding  $50,000  per 
FMS  case  are  unallowable  under  DoD 
contracts,  unless  the  contractor 
identifies  the  payment  and  the  foreign 
customer  approves  the  payment  in 
writing  before  contract  award. 

33.  Section  225.7303-5  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

225.7303-5    Acquisitions  wholly  paid  for 
from  nonrepayable  funds. 

(a)  In  accordance  with  22  U.S.C. 
2762(d),  price  FMS  wholly  paid  for  from 
funds  made  available  on  a  nonrepayable 
basis  on  the  same  costing  basis  with 
regard  to  profit,  overhead.  IR&D/B&P, 
and  other  costing  elements  as  is 
applicable  to  acquisitions  of  like  items 
purchased  by  DoD  for  its  own  use. 

(b)  Direct  costs  associated  with 
meeting  a  foreign  customer's  additional 
or  unique  requirements  are  allowable 
under  such  contracts.  Indirect  burden 
rates  applicable  to  such  direct  costs  are 
permitted  at  the  same  rates  applicable  to 
acquisitions  of  like  items  purchased  by 
DoD  for  its  own  use. 
***** 

34.  Section  225.7305  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

225.7305    Limitation  of  liability. 

Advise  the  contractor  when  the 
foreign  customer  will  assume  the  risk 
for  loss  or  damage  under  the  appropriate 
limitation  of  liabihty  clause(s)  (see  FAR 
subpart  46.8).  *  *  *  ' 

35.  Section  225.7308  is  revised  to  read 
as  follows: 

225.7308    Contract  clauses. 

(a)  Use  the  clause  at  252.225-7027. 
Restriction  on  Contingent  Fees  for 
Foreign  Military  Sales,  in  solicitations 
and  contracts  for  F^S. 
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(b)  Use  the  clause  at  252.225-7028, 
Exclusionary  Policies  and  Practices  of 
Foreign  Governments,  in  solicitations 
and  contracts  for  the  purchase  of  • 
supplies  and  services  for  international 
military  education  training  and  FMS. 

PART  242— CONTRACT 
ADMINISTRATION 

242.302    [Amended] 

36.  Section  242.302  is  amended  by 
removing  paragraph  (a)(19). 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.209-7001,  252.209-7002,  and  252.209- 
7004    [Removed  and  Reserved] 

37.  Sections  252.209-7001,  252.209- 
7002.  and  252.209-7004  are  removed 
and  reserved. 

38.  Section  252.212-7001  is  amended 
as  follows: 

a.  By  revising  the  clause  date  and 
paragraph  (b);  and 

b.  In  paragraph  (c),  in  entry  "252.225- 
7014".  by  removing  "(MAR  1998)"  and 
adding  in  its  place  "(XXX  2002)".  The 
revised  text  reads  as  follows: 

252.21 2-7001     Contract  Terms  and 
Conditions  Required  to  Implement  Statutes 
or  Executive  Orders  Applicable  to  Defense 
Acquisitions  of  Commerciai  Items. 

***** 

Contract  Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders 
Applicable  to  Defense  Acquisitions  of 
Commercial  Items  (XXX  2002) 
***** 

(b)  The  Contractor  agrees  to  comply  with 
any  clause  that  is  checked  on  the  following 
list  of  Defense  FAR  Supplement  clauses 
which,  if  checked,  is  included  in  this 
contract  by  reference  to  implement 
provisions  of  law  or  Executive  orders 
applicable  to  acquisitions  of  commercial 
items  or  components. 
_  252.205     7000  Provision  of  Information 

to  Cooperative  Agreement  Holders  (DEC 

1991)  (10  U.S.C.  2416), 
252.219-7003     Small,  Small 

Disadvantaged  and  Women-Owned  Small 

Business  Subcontracting  Plan  (DoD 

Contracts)  (APR  1996)  (15  U.S.C.  637). 
_  252.219-7004     Small,  Small 

Disadvantaged  and  Women-Owned  Small 

Business  Subcontracting  Plan  (Test 

Prograp)  (JUN  1997)  (15  U.S.C.  637  note). 
252.225-7001     Buy  American  Act  and 

Balance  of  Payments  Program  (XXX  2002) 

(41  U.S.C.  lOa-lOd,  E.O.  10582). 
252.225-7012     Preference  for  Certain 

Domestic  Commodities  (APR  2002)  (10 

U.S.C.  2533a). 
252.225-7014     Preference  for  Domestic 

Specialty  Metals  (XXX  2002)  (10  U.S.C. 

2533a).  ' 
_  252.225-7015     Restriction  on 

Acquisition  of  Hand  or  Measuring  Tools 

{XXX  2002)  (10  U.S.C.  2533a). 


252.225     7016  Restriction  on  Acquisition 
of  Ball  and  Roller  Bearings  (XXX  2002) 
(       Alternate  I)  (DEC  2000)  (10  U.S.C.  2534 
and  section  8099  of  Public  Law  104-61  and 
similar  sections  in  subsequent  DoD 
appropriations  acts). 

_  252.225-7021  Trade  Agreements  {XXX 
2002)  (19  U.S.C.  2501-2518  and  19  U.S.C. 
3301  note). 

_     252.225-7027     Restriction  on 
Contingent  Fees  for  Foreign  Military  Sales 
(XXX  2002)  (22  U.S.C.  2779). 

252.225-7028     Exclusionary  Policies 
and  Practices  of  Foreign  Governments 
(XXX  2002)  (22  U.S.C.  2755). 

_  252.225-7036  Buy  American  Act — 
North  American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  (XXX  2002)  (  _  Alternate  I) 
(XXX  2002)  (41  U.S.C.  lOa-lOd  and  19 
U.S.C.  3301  note). 

252.225-7038  Preference  for  United 
States  or  Canadian  Air  Circuit  Breakers 
(XXX  2002)  (10  U.S.C.  2534(a)(3)). 

252.227-7015     Technical  Data- 
Commercial  Items  (NOV  1995)  (10  U.S.C. 
2320). 

_  252.227-7037  Validation  of  Restrictive 
Markings  on  Technical  Data  (SEP  1999)  (10 
U.S.C.  2321). 

_     252.243-7002     Requests  for  Equitable 
Adjustment  (MAR  1998)  (10  U.S.C.  2410). 

_     252.247-7023     Transportation  of 

Supplies  bv  Sea  (MAY  2002)  ( 

Alternate  ij  (MAR  2000)  ( Alternate  II) 

(MAR  2000)  (10  U.S.C.  2631). 

_     252.247-7024     Notification  of 
Transportation  of  Supplies  by  Sea  (MAR 
2000)  (10  U.S.C.  2631). 

*  *  *  *  * 

39.  Sections  252.225-7000  through 
252,225-7003  are  revised  to  read  as 
follows: 

252.225-7000    Buy  American  Act— Balance 
of  Payments  Program  Certificate. 

As  prescribed  in  225.1101(1),  use  the 
following  provision: 

Buy  American  Act — Balance  of  Payments 
Program  Certificate  (XXX  2002) 

(a)  Definitions.  Domestic  end  product, 
foreign  end  product,  qualifying  countn,'.  and 
qualifying  country  end  product  have  the 
meanings  given  in  the  Buy  .\merican  Act  and 
Balance  of  Payments  Program  clause  of  this 
solicitation. 

(b)  Evaluation.  The  Government — 

(1)  Will  evaluate  offers  in  accordance  with 
the  policies  and  procedures  of  part  225  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement;  and 

(2)  Will  evaluate  offers  of  qualifying 
country  end  products  without  regard  to  the 
restrictions  of  the  Buy  ,\merican  Act  or  the 
Balance  of  Payments  Program. 

(c)  Certifications  and  identification  of 
country  of  origin. 

(1)  For  all  line  items  subject  to  the  Buy 
American  Act  and  Balance  of  Payments 
Program  clause  of  this  solicitation,  the  offeror 
certifies  that — 

(i)  Each  end  product,  except  those  listed  in 
paragraphs  (c)(2)  or  (3)  of  this  provision,  is 
a  domestic  end  product:  and 


(ii)  Components  of  unknown  origin  arf 
considered  to  have  been  mined,  produced,  or 
manufactured  outside  the  United  States  or  a 
qualifying  country. 

(2)  the  offeror  certifies  that  the  following 
end  products  are  qualifying  c:nuntrv  end 
products; 


Line  Item  No. 


Country  of  ongin 


(3)  The  following  end  products  are  other 
foreign  end  products: 


Line  Item  No 


Country  of  ongin 
(If  known) 


(End  of  provision) 

252.225-7001     Buy  American  Act  and 
Balance  of  Payments  Program. 

As  prescribed  in  225.1101(2).  use  the 
following  clause: 

Buy  American  .'Kct  and  Balance  of  Payments 
Program  (XXX  2002) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Component  means  an  article,  material, 
or  supply  incorporated  direc:tly  into  an  end 
product. 

(2)  Domestic  end  product  means — 

(i)  An  unmanufactured  end  product  that 
has  been  mined  or  produced  in  the  L'nited 
States;  or 

(ii)  An  end  product  manufactured  in  the 
United  States  if  the  cost  of  its  qualihing 
country  components  and  its  components  that 
are  mined,  produced,  or  manufactured  m  the 
United  States  exceeds  50  percent  uf  the  cost 
of  all  its  components.  The  cost  of 
components  includes  transportation  costs  to 
the  place  of  incorporation  into  the  end 
product  and  U.S.  duty  (whether  or  not  a 
duty-free  entry  certificate  is  issued)  Scrap 
generated,  collected,  and  prepared  for 
processing  in  the  United  States  is  considered 
domestic.  A  component  is  considered  to  have 
been  mined,  produced,  or  manufactured  in 
the  United  States  (regardless  of  its  source  m 
fact)  if  the  end  product  in  which  it  is 
incorporated  is  manufactured  in  the  United 
States  and  the  component  is  of  a  class  or  kmd 
for  which  the  Government  has  determined 
that— 

(A)  Sufficient  and  reasonablv  available 
commercial  quantities  of  a  satisfactory 
quality  are  not  mined,  produced,  or 
manufactured  in  the  L'nited  States;  or 

(B)  It  is  inconsistent  with  the  public 
interest  to  apply  the  restrictions  of  the  Buv 
American  Act. 

(3)  End  product  means  those  articles. 
materials,  and  supplies  to  be  acquired  under 
this  contract  for  public  use. 

(4)  Foreign  end  product  means  an  end 
product  other  than  a  domestic  end  product 

(5)  Qualifying  countn  means  an\  c  ountr\ 
set  forth  in  subsection  225.872-1  nf  the 
Defense  Federal  .■\cquisition  Regulation 
Supplement. 

(6)  Quatifymg  countn  component  means  a 
component  mined,  produced,  or 
manufactured  in  a  qualifying  country. 
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(7)  Qualifying  country  end  product 
means — 

(i)  An  unmanufactured  end  product  mined 
or  produced  in  a  qualifying  country:  or 

(ii)  An  end  product  manufactured  in  a 
qualifying  country  if  the  cost  of  the  following 
types  of  components  exceeds  50  percent  of 
the  cost  of  all  its  components: 

(A)  Components  mined,  produced,  or 
manufactured  in  a  qualifying  country 

(8)  Components  mined,  produced,  or 
manufactured  in  the  United  Stales. 

(C)  Components  of  foreign  origin  of  a  class 
or  kind  for  which  the  Government  has 
determined  that  sufficient  and  reasonably 
available  commercial  quantities  of  a 
satisfactory  quality  are  not  mined.  produi:ed. 
or  manufactured  in  the  United  Slates. 

lb)  This  I  lause  implements  the  Buy 
American  Act  141  U  S.C.  lOa-lOd)  Unless 
otherv\'ise  specified,  this  clause  applies  lo  all 
line  items  in  the  contract. 

(c)  The  Contractor  shall  deliver  only 
domestic  end  products  unless,  in  its  offer,  it 
specified  delivery  of  other  end  products  in 
the  Buy  .American  Act — Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation.  If  the  Contractor  certified  in  its 
offer  that  it  will  deliver  a  qualifying  t  ountrv 
end  product,  the  Contractor  shall  deliver  a 
qualifying  country  end  product  or.  at  the 
Contractor's  option,  a  domestic  end  product. 

(d)  The  contract  price  does  not  include 
duty  for  end  produc  ts  or  components  for 
which  the  Contractor  will  claim  duty-free 
entry. 

(End  of '  Ihiish) 

252.225-7002     Qualifying  Country  Sources 
as  Subcontractors. 

.\s  prt'siribod  in  225.110113).  use  the 
follovvuig  (  irfuse; 

Qualifying  Country  Sources  as 
Subcontractors  [XXX  2002) 

la)  Definition  Qualityino  countn  .  as  used 
in  this  clause,  means  any  country  set  forth  in 
subsection  225.872-1  of  the  Defense  Federal 
.A(  quisition  Regulation  (F.AR)  Supplement. 

(b)  Subject  lo  the  restrictions  in  sec:tion 
225.872  of  the  Defense  FAR  Supplement,  the 
Contractor  shall  not  preclude  qualifying 
country  sources  or  U.S.  sources  from 
competing  for  subcontracts  under  this 
contract. 

(End  of  clause) 

252.225-7003     Report  of  Intended 
Performance  Outside  the  United  States. 

.\s  presc:ribed  in  225  72UJldJ.  use  the 
following  provision; 

Report  of  Intended  Performance  Outside  the 
United  States  (XXX  2002) 

(a)  The  offeror  shall  submit  a  Report  of 
Contra(  t  Performance  Outside  the  United 
States,  with  its  offer,  if — 

( 1 )  The  offer  exceeds  SlO  million  in  value; 
dnd 

(2)  The  offeror  is  aware  that  the  offeror  or 
a  first-tier  subcontractor  intends  to  perform 
anv  pari  of  the  contract  outside  the  United 
Slates  and  Canada  tliat — 

(i)  Exceeds  ,S500.000  in  Value;  and 
lii)  (-ould  be  performed  inside  the  United 
States  or  Canada. 


(b)  Information  to  be  reported  includes  that 
for — 

(1)  Subcontracts; 

(2)  Purchases;  and 

(.1)  Inlraciimpanv  transfers  whtii  transfers 
<jriginale  in  a  foreign  location 

(c;)  The  offeror  shall  submit  the  report 
using — 

(1)  DD  Form  21.39.  Report  of  Contract 
Performance  Outside  the  United  States:  or 

(2)  A  computer-generated  report  thai 
contains  all  information  required  b\  1)1) 
Form  2139. 

(d)  The  offeror  may  obtain  a  cup\  ut  UU 
Form  2139  from  the  Contracting  Officer. 
(End  of  provision) 

40.  Section  252  225-7004  is  added  to 
read  as  fnllows: 

252.225-7004     Reporting  of  Contract 
Performance  Outside  the  United  States. 

.As  prt'.s(;ril)ed  in  225  7203(b).  use  the 
following  clause: 

Reporting  ol  Contrai  t  Performance  Outside 
the  United  States  (XXX  2002) 

(a)  Reporting  criteria.  Reporting  under  this 
t  lause  is  required  for — 

(1)  Contracts  exceeding  Sll)  milliuii  m 
value,  when  any  part  that  exceeds  S500,UOO 
in  value  could  be  performed  inside  the 
United  Stales  or  Canada,  but  will  be 
performed  outside  the  United  Slates  and 
Canada.  If  the  Contractor  submitted  the 
information  with  its  offer,  the  Contrac  for 
need  not  resubmit  the  information  unless  it 
(  hanges:  and 

(2)  Contracts  exceeding  S5UU,U0U  in  \alue, 
when  any  part  that  exceeds  the  simplified 
aiquisition  threshold  in  part  2  nl  thi'  Federal 
Acquisition  Regulati(3n  will  br  pi'rlirmed 
outside  the  United  Stales,  unless — 

(i)  A  foreign  place  of  performance  is  the 
principal  place  of  performance;  and 

[ii)  The  Contractor  indicated  the  foreign 
place  of  performance  in  the  Place  of 
Performance  provision  of  its  offer. 

(b)  Information  required  Information  to  be 
reported  includes  that  for— 

(1)  Subcontratts; 

(2)  Purchases;  and 

(3)  Intracompany  transfers  when  transfers 
originate  in  a  foreign  location. 

(c)  Submission  nf  reports  The  Contractor — 

(1)  Shall  submit  reports  required  bv 
paragraph  (a)(1)  of  this  clause  lo  the 
Contracting  (Officer  as  soon  as  the 
information  is  known,  with  a  (  opv  to  the 
addressee  in  paragraph  ((  1(2)  of  this  clause. 
To  the  maximum  extent  prat  ticable,  the 
Contractor  shall  report  information  regarding 
a  first-tier  subcontractor  at  least  30  days 
before  award  of  the  subcontract: 

(2)  Shall  submit  reports  required  by 
paragraph  (a)(2)  of  this  clause  within  10  days 
after  the  end  of  t^ach  Covernment  (juarter  to 
Deput\  Director  ot  Defense  Procurement 
(Foreign  Contrac:ting).  OUSDIA T^DDPIFC). 
Washington.  DC  20301-3060; 

(3)  Shall  submit  reports  using — 

(i)  DD  Form  2139.  Report  of  Contract 
Performani  »■  Outside  the  United  Slates;  or 

(ii)  .A  comjniter-generated  report  that 
contains  all  informalion  required  b\  DD 
Form  2139;  and 


(4)  Mav  obtain  i  opies  of  DD  Form  2139 
from  the  C^ontracting  Offii  er. 
(d)  Fhnvdnwn  re(]uirrnients. 

(1 )  The  Contrai  tor  sliall  in(  lude  the 
substaiu  f  1)1  this  (lause  in  all  tirst-tier 
subcontracts  exceeding  .S.'iOO.OOO,  except 
those  for(ommercial  items,  construction. 
ores,  natural  gases,  utilities,  petroleum 
products  and  (  rudes.  timlier  (logs),  or 
subsistence. 

12)  Tlu"  (Atntractor  shall  [irovlde  the 
iiuniber  ot  this  contrai  t  to  its  subcontractors 
for  reporting  pur[)oses. 
(End  of  c  lause) 

41.  Sections  252.225-7008  through 
252.225-7011  are  revised  to  read  as 

follows: 

252.225-7008    Disclosure  of  Ownership  or 
Control  by  the  Government  of  a  Terrorist 
Country. 

As  prescribed  in  225.1103(2).  use  the 
following  provision: 

Disclosure  of  Ownership  or  Control  by  the 
G(i\ernment  nf  a  Terrorist  Country  (XXX 
20021 

(a)  Definitions.  .As  used  in  this  provision^ 
(11  Cinernment  of  a  terrorist  country 

includes  (he  State  and  the  government  of  a 
terrorist  country,  as  well  as  any  political 
subdivision,  agency,  or  inslrumentalitv 
thereof. 

(2)  Terrorist  country'  means  a  cjuntrs' 
determined  b\  the  Secretary  o!  State,  under 
section  (i(i)ll)(.A)  of  the  Export 
.\dministration  Act  of  1979  (50  U.S.C.  App. 
2405(i)li)(,A)).  to  be  a  country  the  government 
ot  which  has  repeatedly  provided  support  for 
a(  ts  of  international  terrorism.  As  of  the  date 
of  this  pru\ision.  terrorist  countries  include: 
Cuba.  Iran,  Iraq,  Libya.  North  Korea,  Sudan, 
and  Syria 

(.i)  "Significant  interest"  means — 

(i)  Ownership  ot  or  beneficial  interest  in  5 
percent  or  more  of  the  firm's  or  subsidiary's 
securities  Beneficial  interest  includes 
holding  5  percent  or  more  of  any  class  of  the 
firm's  securities  in  "nominee  shares,"  "street 
names."  or  some  other  method  of  holding 
securities  that  does  not  disciose  the 
benefic  iai  owner; 

(ii)  Holding  a  management  position  in  the 
firm,  such  as  a  director  or  an  offic;er: 

liii)  .Abilil\'  to  (  ontrol  or  influence  the 
election,  appointment,  or  tenure  of  direc;tors 
or  ofti(  ers  in  the  firm; 

(i\)  Ownership  of  10  pert  ent  or  more  of  the 
assets  of  a  firm,  such  as  equipment, 
buildings,  real  estate,  or  other  tangible  assets 
ut  the  firm;  or 

(v)  Holding  50  percent  or  more  of  the 
indebtedness  of  a  firm, 

(b)  Prohibition  on  award.  In  ac:c;ordanc;e 
with  10  use.  2327,  DoD  will  not  award  a 
contract  to  a  firm  or  a  subsidiary  of  a  firm 
if  the  government  of  a  terrorist  country  has 

a  significant  interest  in  the  firm  or  subsidiary 
or.  in  the  case  of  a  subsidiary,  the  firm  that 
owns  the  subsidiary,  unless  the  Secretary  of 
Defense  grants  a  waiver. 

(c)  Disclosure  If  the  government  of  a 
terrorist  t:ountry  has  a  significant  interest  in 
the  (jfferor  or  a  subsidiary  of  the  offeror,  the 
offeror  shall  disclose  the  interest  in  an 
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attachment  to  its  offer.  If  the  offeror  is  a 
subsidiary,  it  shall  also  disclose  any 
significant  interest  the  government  of  a 
terrorist  country  has  in  any  firm  that  owns 
or  controls  the  subsidiary.  The  disclosure 
shall  include — 

(1)  Identification  of  each  government 
holding  a  significant  interest;  and 

(2)  A  description  of  the  significant  interest 
held  by  each  government. 

(End  of  provision) 

252.225-7009    Subcontracting  with  Firms 
Owned  or  Controlled  by  the  Government  of 
a  Terrorist  Country. 

As  prescribed  in  225.1103(3),  use  the 
following  clause: 

Subcontracting  With  Firms  Owned  or 
Controlled  by  the  Government  of  a  Terrorist 
Country  (XXX  2002) 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  clause,  the  Contractor  shall  not  enter  into 
any  subcontract  exceeding  $25,000  with  a 
firm,  or  a  subsidiary  of  a  firm,  that  is — 

(1)  On  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs;  and 

(2)  Identified  on  the  List  as  being  ineligible 
for  the  award  of  DoD  contracts  or 
subcontracts  because  the  firm  or  subsidiary  is 
owned  or  controlled  by  the  government  of  a 
terrorist  country, 

(b)  If  the  Contractor  believes  there  is  a 
compelling  need  to  enter  into  a  subcontract 
with  a  subcontractor  described  in  paragraph 
(a)  of  this  clause,  the  Contractor  shall  submit 
a  written  notice  to  the  Contracting  Officer 
that  includes — 


(1)  The  name  of  the  proposed 
subcontractor;  and 

(2)  The  compelling  reason(s)  for  doing 
business  with  the  proposed  subcontractor. 
(End  of  clause) 

252.225-7010    Disclosure  of  Ownership  or 
Control  by  a  Foreign  Government. 

As  prescribed  in  225,7018-4,  use  the 
following  provision: 

Disclosure  of  Ownership  or  Control  by  a 
Foreign  Government  (XXX  2002) 

(a)  Definitions.  As  used  in  this  provision — 

(1)  Effectively  owned  or  controlled  means 
that  a  foreign  government  or  any  entity 
controlled  by  a  foreign  government  has  the 
power,  either  directly  or  indirectly,  whether 
exercised  or  exercisable,  to  control  the 
election,  appointment,  or  tenure  of  the 
offeror's  officers  or  a  majority  of  the  offeror's 
board  of  directors  by  any  means,  e.g., 
ownership,  contract,  or  operation  of  law  (or 
equivalent  power  for  unincorporated 
organizations). 

(2)  Entity  controlled  by  a  foreign 
government — 

(i)  Means — 

(A)  Any  domestic  or  foreign  organization 
or  corporation  that  is  effectivejy  owned  or 
controlled  by  a  foreign  government;  or 

(B)  Any  individual  acting  on  behalf  of  a 
foreign  government:  and 

(ii)  Does  not  include  an  organization  or 
corporation  that  is  owned,  but  is  not 
controlled,  either  directly  or  indirectly,  by  a 
foreign  government  if  the  ownership  of  that 
organization  or  corporation  by  that  foreign 
government  was  effective  before  October  23, 
1992. 


(3)  Foreign  government  includes  the  State 
and  the  government  of  any  country  (other 
than  the  United  Stales  and  its  possessions 
and  trust  territories)  as  well  as  any  political 
subdivision,  agency,  or  instrumentality 
thereof. 

(4)  Proscribed  information  means — 
(i)  Top  Secret  information; 

(ii)  Communications  Security  (COMSEC) 
information,  except  classified  keys  used  to 
operate  secure  telephone  units  (STU  Ills); 

(iii)  Restricted  Data  as  defined  in  the  US 
Atomic  Energy  .Act  of  1954.  as  amended; 

(iv)  Special  Access  Program  (SAP) 
information:  or 

(v)  Sensitive  Compartmented  Information 
(SCI). 

fb)  Prohibition  on  award.  No  contract 
under  a  national  sec;urity  program  may  be 
awarded  to  an  entity  controlled  by  a  foreign 
government  if  that  entity  requires  access  to 
proscribed  information  to  perform  the 
contract,  unless  the  Secretary  of  Defense  or 
a  designee  has  waived  application  of  10 
use.  2536(a). 

(c)  Disclosure  The  offeror  shall  disclose 
any  interest  a  foreign  government  has  in  tlie 
offeror  when  that  interest  constitutes  contro) 
by  a  foreign  government  as  defined  in  this 
provision.  If  the  offeror  is  a  subsidiary,  it 
shall  also  disclose  any  reportab)e  interest  a 
foreign  government  has  in  any  entity  that 
owns  or  controis  the  subsidiar\  .  including 
reportabJe  interest  concerning  the  offeror  s 
immediate  parent,  intermediate  parents,  and 
the  ultimate  parent.  Use  a  separate  sheet  if 
necessary,  and  provide  the  informatinn  in  the 
following  format: 


Offeror's  Point  of  Contact  for  Questions  about  Disclosure  (Name  and  Phone  Number  with  Country  Code,  City  Code  and  Area  Code,  as 

applicable): 

Name  and  Address  of  Offeror:  .  ,j        r-     .•         r 

Name  and  Address  of  Entity  Controlled  by  a  Foreign  Government:  Description  of  Interest,  Ownership  Percentage,  and  Identification  ot 

Foreign  Government: 

(End  of  provision) 


252.225-701 1     Restriction  on  Acquisition 
of  Supercomputers. 

As  prescribed  in  225.7012-3,  use  the 
following  clause: 

Restriction  on  Acquisition  of 
Supercomputers  (XXX  2002) 

Supercomputers  delivered  under  this 
contract  shall  be  manufactured  in  the  United 
States. 
(End  of  clause) 

42,  Section  252.225-7013  is  added  to 
read  as  follows: 

252.225-7013    Duty-Free  Entry. 

As  prescribed  in  225.1101(4),  use  the 
following  clause: 

Duty-Fr«e  Entry  (XXX  2002) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Eligible  product  means — 

(i)  "Designated  country  end  product"  or 
"Caribbean  Basin  country  end  product"  as 
defined  in  the  Trade  Agreements  clause  of 
this  contract; 


(ii)  "NAFT.A  country  end  product"  as 
defined  in  the  Trade  Agreements  clause  or 
the  Buy  American  Act — North  .American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payments  Program  clause  of  this 
contract;  or 

(iii)  "Canadian  end  product"  as  defined  in 
Alternate  I  of  the  Buy  American  Act — North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  clause  of  this  contract. 

(2)  Qualifying  country  and  qualifying 
country  end  product  have  the  meanings  given 
in  the  Trade  Agreements  clause,  the  Buy 
American  Act  and  Balance  of  Payments 
Program  clause,  or  the  Buy  American  Act — 
North  American  Free  Tracle  Agreement 
Implementation  Act — Balance  of  Payments 
Program  clause  of  this  contract. 

(b)  Except  as  provided  in  paragraph  (i)  of 
this  clause,  or  unless  supplies  were  imported 
into  the  United  States  before  the  date  of  this 
contract  or  the  applicable  subcontract,  the 
price  of  this  contract  shall  not  include  any 
amount  for  duty  on — 

(1)  End  items  that  are  eligible  products  or 
qualif\'ing  country  end  products; 


(2)  Components  (inc  luding.  without 
limitation,  raw  materials  and  intermediate 
assemblies)  produced  or  made  in  qualifying 
countries,  that  are  to  be  incorporated  in  L'.S.- 
made  end  products  to  be  delivered  under  this 
contract;  or 

(3)  Other  supplies  for  which  the  Contractor 
estimates  that  duty  will  exceed  S200  per  unit 
(end  product  or  component). 

(c)  The  Contractor  shall— 

(1)  Claim  duty-free  entry  only  for  supplies 
that  the  Contractor  intends  to  deliver  to  the 
Government  under  this  contract,  either  as 
end  items  or  components  of  end  items;  and 

(2)  Pay  duty  on  supplies,  or  an\  portion 
thereof,  that  are  diverted  to  nongovernmental 
use.  other  than — 

(i)  Scrap  or  salvage:  or 
(ii)  Competitive  sa)e  made,  direc  ted.  or 
authorized  by  the  Contracting  Officer 

(d)  Except  as  the  Contractor  may  otherwise 
agree,  the  Government  will  execute  duty-free 
entry  certificates  and  will  afford  such 
assistance  as  appropriate  to  obtain  the  duty- 
free entry  of  supplies — 
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(1)  For  which  no  duty  is  included  in  ihe 
central  t  price  in  accordance  with  paragraph 
(b)  of  this  clause;  and 

(2)  For  which  shipping  do<:uments  bear  the 
notation  specified  in  paragraph  (e)  of  this 
clause. 

(e)  For  foreign  supplies  for  which  the 
Government  will  issue  duty-free  entry 
certificates  in  accordance  with  this  clause, 
shipping  documents  submitted  to  Customs 
shall— 

l\]  Consign  the  shipments  to  the 
appropriate — 

(i)  Military  department  in  care  of  the 
Contractor,  including  the  Contractor's 
delivery  address;  or 

(ii)  Military  installation;  and 

(2)  Include  the  following  information: 

(i)  Prime  contrac  t  number  and,  if 
applicable,  delivery  order  number 

(ii)  Number  of  the  subcontract  for  foreign 
supplies,  if  applicable. 

(iii)  Identification  of  the  carrier. 

(iv)(A)  For  direct  shipments  to  a  U.S. 
militarv  installation,  the  notation    "l'NITF.U 
STATES  GOVERNMENT,  DEPARTMENT  OF 
DEFENSE.  Duty-Free  Entry  to  be  claimed 
pursuant  to  Section  XXII.  Chapter  98, 
Subchapter  VIII.  Item  9808.00.30  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States.  Upon  arrival  of  shipment  at  the 
appropriate  port  of  entry.  District  Director  of 
Customs,  please  release  shipment  under  19 
CFR  part  142  and  notify  Commander. 
Defense  Contract  Management  Agency 
(DCMAj  New  York,  .\TTN:  Customs  Team, 
DCM.\E-GNTF.  207  New  York  Avenue, 
Staten  Island,  New  York  10305-501.1.  for 
execution  of  Customs  F'orm  7501,  75()1A.  or 
7506  and  any  required  duty-free  entry 
certificates." 

(B)  If  the  shipment  will  be  consigned  to 
other  than  a  military  installation,  eg.,  a 
domestic  contractor's  plant,  the  shipping 
document  notation  shall  be  altered  to  include 
the  name  and  address  of  the  contractor, 
agent,  or  broker  who  will  nolif\'  Commander, 
DCMA  New  York,  for  exei:ution  of  the  duty- 
free entrv  certificate.  (If  the  shipment  will  be 
consigned  to  a  contractor's  plant  and  no 
duty-free  entrv  certificate  is  required  due  to 
N.\FT.^  or  another  trade  agreement,  the 
Contractor  shall  claim  duly-free  entry  under 
NAFTA  or  the  applicable  trade  agreement 
and  shall  comply  with  the  L'.S.  Customs 
Service  requirements.  No  notification  to 
Commander.  DC'MA  .New  York,  is  required.) 

|v)  Gross  weight  in  pounds  (if  freight  is 
based  on  space  tonnage,  state  cubic  feet  in 
addition  to  gross  shipping  weight). 

(vi)  Estimated  value  in  U.S.  dollars. 

(vii)  Activity  address  number  of  the 
contract  administration  office  administering 
the  prime  contract,  e.g..  for  DC.M.\  Davlon. 
S3605A. 

|f)  Preparation  of  customs  forms 

(l)(i)  Except  for  shipments  consigned  to  a 
militarv  installation,  the  Contractor  shall — 

[A)  Prepare  any  customs  forms  required  for 
the  entrv  of  foreign  supplies  into  the  United 
States  in  connection  with  this  contract;  and 

(B)  Submit  the  completed  customs  forms  to 
the  District  Director  of  Customs,  with  a  copy 
to  DCM.A  NY  for  execution  of  any  required 
duty-free  entrv  certifii  alee 

(ii)  Shipments  consigned  directly  to  a 
militarv  installation  will  be  released  in 


accordance  with  sections  10.101  and  10  102 
of  the  U.S.  Customs  regulations. 

(2)  For  shipments  containing  both  supplies 
that  are  to  be  accorded  dul\-free  entry  and 
supplies  that  are  not.  the  (A)ntractor  shall 
identifv  on  the  customs  forms  those  items 
that  are  eligible  for  diitv-free  entrv 

(g)  The  Contractor  shall — 

(1)  Prepare  (if  the  Contractor  is  a  foreign 
supplier),  or  shall  instrut:t  the  foreign 
supplier  to  prepare,  a  sufficient  number  of 
copies  of  the  bill  rif  lading  (or  other  shipping 
document)  so  th<it  at  least  two  of  the  copies 
accompanvin^^  the  shipment  will  be  available 
for  use  by  the  District  Director  of  Customs  at 
the  port  of  entry; 

(2)  Clonsign  the  shipment  as  specified  in 
paragraph  (e)  of  this  clause;  and 

(3)  Mark  on  the  exterior  of  all  pd(  kdges — 
(i)  "UNITED  STATES  GOVERNMENT. 

DEPARTMENT  OK  DEFENSE  ;  and 

(ii)  Ihe  actnity  address  number  of  the 
contract  administration  office  administering 
the  prime  contract. 

(h)  The  Contractor  shall  notify  the 
.\dministralive  Contracting  Officer  (AGO)  in 
writing  ot  anv  purchase  of  qualifying  country 
supplies  to  be  accorded  duty-free  entrv.  that 
are  to  be  imported  into  the  United  States  for 
delivery  to  the  Government  or  for 
incorporation  in  end  items  to  be  delivered  to 
the  Government.  The  Contractor  shall  furnish 
the  notice  to  the  AGO  immediately  upon 
award  to  the  qualifying  country  supplier  and 
shall  include  in  the  notice — 

(1)  The  Contractor's  name,  address,  and 
Commercial  and  Government  Entity  (CAGE) 
code: 

(2)  Prime  contract  number  and.  if 
applicable,  delivery  order  number; 

(3)  Total  dollar  value  of  the  prime  contract 
or  delivery  order; 

141  Date  of  the  last  scheduled  delivery 
under  the  prime  contract  or  delivery  order; 

(51  Foreign  supplier's  name  and  address; 

(6)  Number  of  the  subcontract  for  foreign 
supplies: 

(71  Total  dollar  value  of  the  subcontract  for 
foreign  supplies; 

(8)  Date  of  the  last  scheduled  delivery 
under  the  subcontract  for  foreign  supplies; 

(9)  List  of  items  purchased; 

(10)  All  agreement  that  the  Contractor  will 
pav  dutv  on  supplies,  or  any  portion  thereof. 
that  are  diverted  to  nongovernmental  use 
other  than — 

(i)  Scrap  or  salvage:  or 
(ii)  Competitive  sale  made,  directed,  or 
authorized  by  the  Contracting  Offic  er; 

(11)  Qualifving  country  of  origin:  and 

(12)  Scheduled  delivery  date(s). 

(i)  This  clause  does  not  apply  to  purchases 
of  qualifying  country  supplies  in  connection 
with  this  contract  if — 

(1)  The  supplies  are  identical  in  nature  to 
supplies  purchased  bv  the  Contractor  nr  tuu 
subcontractor  in  connection  with  its 
commenial  business;  and 

(2)  It  is  not  economical  or  feasible  to 
account  for  such  supplies  so  as  to  ensure  thai 
the  amount  of  the  supplies  for  which  duty- 
free entry  is  claimed  does  not  exceed  the 
amount  purchased  in  connection  with  this 
contract. 

(j)  The  Contractor  shall — 


( 1 )  Insert  the  substance  of  this  clause. 
including  this  paragraph  (j).  in  all 

sub(  ontracts  for — 

Ii)  Qualifving  country  components:  or 
(li)  Nonqualifying  country  components  for 

which  the  Contractor  estimates  that  duty  will 

exceed  $200  per  unit; 

(2)  Require  subcontractors  to  include  the 
number  of  this  (  ontract  on  all  shipping 
do(  uments  submined  to  Customs  for 
supplies  for  which  duty-free  entry  is  claimed 
pursuant  to  this  ( lause;  and 

(:t)  lnc:lude  in  applicable  subcontracts — 

(i|  The  name  and  address  of  the  AGO  for 
this  contract; 

(ii)  The  name,  address,  and  activity  address 
number  of  the  contract  administration  office 
spei  ified  in  this  contract;  and 

(iii)  The  information  required  by 
paragraphs  (h)(1).  (2).  and  (3)  of  this  clause. 
(End  of  clause) 

43.  Sections  252.225-7014  through 
252.225-7016  are  revised  to  read  as 
follows: 

252.225-7014     Preference  for  Domestic 
Specialty  Metals. 

As  presc  ribed  in  225.7002-3lb)(l ).  use  the 
following  clause: 

Prefereni  e  for  Domestic  Specialty  Metals 
(XXX  2002) 

[,i)  Definition''.  .As  used  in  this  clause — 

( 1 )  (Qualifying  roi/nfrv  means  any  country 
listed  in  subsection  225.872-1  of  the  Defense 
Federal  .-Xcquisition  Regulation  Supplement. 

(2)  Specialty  meta/s  means — 
(i)  Steel— 

(A)  With  a  maximum  allov  content 
exceeding  cine  or  more  of  the  following 
limits:  manganese.  l.fiS  pen  ent;  silicon.  0.60 
percent;  or  c;opper.  0.60  percent;  or 

(B)  Ckjnlaining  more  than  0.25  percent  of 
any  of  the  following  elements:  aluminum. 

(  hromium.  cobalt,  columbium.  molybdenum, 
nil  kel.  titanium,  tungsten,  or  vanadium; 

(ii)  Metal  alloys  consisting  (jf  nickel,  iron- 
nickel,  and  c:obalt  base  alloys  c:ontaining  a 
total  of  other  alloying  metals  (except  iron)  in 
excess  ot  10  pen  ent; 

(iii)  Titanium  and  titanium  aliens:  or 
(iv)  Zirconium  and  zin  unium  base  alloys. 

(b)  .\n\  spec  ialty  metals  incorporated  in 
articles  delivered  under  this  cuntrac:!  shall  be 
melted  in  the  United  States,  its  possessions, 
or  Puerto  Rii  o 

(c)  This  c  lause  does  nut  apply  to  specialty 
metals — 

(1)  Melted  in  a  (qualify  ing  i  uuutry  or 
incorporated  in  an  artic  le  manufactured  in  a 
qualifying  c;ountry ;  or 

(21  Pun  based  by  a  subc ontractor  at  any 
tier 

[End  (if  (  lause) 

Alternate  I  (.\.X.X  2002) 

As  presc  ribed  in  225.7002-3(b)(2). 
-.ubstitule  the  following  paragraph  (c:)  for 
paragra[)h  (c  )  ot  the  basic:  clause,  and  add  the 
following  paragraph  (d)  to  the  basic  clause: 

(c)  This  c  lause  does  not  apply  to  specialty 
metals  melted  in  a  qualifying  country  or 
incorporated  in  an  article  manufactured  in  a 
qualifying  country. 

(d)  The  Contractor  shall  insert  the 
substanc;e  of  this  c  lause.  including  this 
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paragraph  (d),  in  all  subcontracts  for  items 
containing  specialty  metals. 

252.225-7015    Restriction  on  Acquisition 
of  Hand  or  Kteasuring  Toois. 

As  prescribed  in  225.7002-3(c),  use 
the  following  clause: 
Restriction  on  Acquisition  of  Hand  or 
Measuring  Tools  (XXX  2002) 

Hand  or  measuring  tools  delivered  under 
this  contract  shall  be  produced  in  the  United 
States  or  its  possessions. 
(End  of  clause) 

252.225-7016    Restriction  on  Acquisition 
of  Ball  and  Roller  Bearings. 

As  prescribed  in  225.7009-4(a),  use 
the  following  clause: 

Restriction  on  Acquisition  of  Ball  and  Roller 
Bearings  (XXX  2002) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Bearing  components  means  the  bearing 
element,  retainer,  inner  race,  or  outer  race. 

(2)  Miniature  and  instrument  ball  bearings 
means  all  rolling  contact  ball  bearings  with 

a  basic  outside  diameter  (exclusive  of  flange 
diameters)  of  30  millimeters  or  less, 
regardless  of  material,  tolerance, 
performance,  or  quality  characteristics. 

(b)  E.xcept  as  provided  in  paragraph  (c)  of 
this  clause,  all  ball  and  roller  bearings  and 
ball  and  roller  bearing  components 
(including  miniature  and  instrument  ball 
bearings)  delivered  under  this  contract,  either 
as  end  items  or  components  of  end  items, 
shall  be  wholly  manufactured  in  the  United 
States  or  Canada.  Unless  otherwise  specified, 
raw  materials,  such  as  preformed  bar,  tube, 
or  rod  stock  and  lubricants,  need  not  be 
mined  or  produced  in  the  United  States  or 
Canada. 

(c)(1)  The  restriction  in  paragraph  (b)  of 
this  clause  does  not  apply  to  ball  or  roller 
bearings  that  are  acquired  as  components  if — 

(i)  The  end  items  or  components 
containing  ball  or  roller  bearings  are 
commercial  items;  or 

(ii)  The  ball  or  roller  bearings  are 
commercial  components  manufactured  in  the 
United  Kingdom. 

(2)  The  commercial  item  exception  in 
paragraph  (c)(1)  of  this  clause  does  not 
include  items  designed  or  developed  under 
a  Government  contract  if  the  end  item  is 
bearings  or  bearing  components. 

(d)  The  restriction  in  paragraph  (b)  of  this 
clause  mav  be  waived  upon  request  from  the 
Contractor  in  accordance  with  subsection 
225.7019-3  of  the  Defense  Federal 
Acquisition  Regulation  Supplement.  If  the 
restriction  is  waived  for  miniature  and 
instrument  ball  bearings,  the  Contractor  shall 
acquire  a  like  quantity  and  type  of  domestic 
manufacture  for  nongovernmental  use. 

(e)  The  Contractor  shall  retain  records 
showing  compliance  with  the  restriction  in 
paragraph  (b)  of  this  clause  until  3  years  after 
final  payment  and  shall  make  the  records 
available  upon  request  of  the  Contracting 
Officer. 

(f)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (f),  in  all  subcontracts,  except 
those  for — 


(1)  Commercial  items  other  than  ball  or 
roller  bearings:  or 

(2)  Items  that  do  not  contain  ball  or  roller 
bearings. 

(End  of  clause) 

Alternate  I  (DEC  2000) 

As  prescribed  in  225.7009-4(b).  substitute 
the  following  paragraph  (c)(l)(ii)  for 
paragraph  (c)(l)(ii)  of  the  basic  clause: 

(c)(l)(ii)  The  ball  or  roller  bearings  are 
commercial  components. 

252.225-7017    [Removed  and  Reserved] 

44.  Section  252.225-7017  is  removed 
and  reserved. 

45.  Sections  252.225-7018  through 
252.225-7021  are  revised  to  read  as 
follows: 

252.225-701 8    Notice  of  Prohibition  of 
Certain  Contracts  with  Foreign  Entitles  for 
the  Conduct  of  Ballistic  Missile  Defense 
Researcti,  Development,  Test,  and 
Evaluation. 

As  prescribed  in  225.7017-4,  use  the 
following  provision: 

Notice  of  Prohibition  of  Certain 
Contracts  With  Foreign  Entities  for  the 
Conduct  of  Ballistic  Missile  Defense 
Research,  Development.  Test,  and 
Evaluation  (XXX  2002) 

(a)  Definitions. 

(1)  Competent  means  the  ability  of  an 
offeror  to  satisfy  the  requirements  of  the 
solicitation.  This  determination  is  based 
on  a  comprehensive  assessment  of  each 
offeror's  proposal,  including 
consideration  of  the  specific  areas  of 
evaluation  criteria  in  the  relative  order 
of  importance  described  in  the 
solicitation. 

(2)  Foreign  firm  means  a  business 
entity  owned  or  controlled  by  one  or 
more  foreign  nationals  or  a  business 
entity  in  which  more  than  50  percent  of 
the  stock  is  owned  or  controlled  by  one 
or  more  foreign  nationals. 

(3)  U.S.  firm  means  a  business  entity 
other  than  a  foreign  firm. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  provision,  the  Department  of 
Defense  will  not  enter  into  or  carr^'  out 
any  contract,  including  any  contract 
awarded  as  a  result  of  a  broad  agency 
announcement,  with  a  foreign 
government  or  firm  if  the  contract 
provides  for  the  conduct  of  research, 
development,  test,  or  evaluation  in 
connection  with  the  Ballistic  Missile 
Defense  Program.  However,  foreign 
governments  and  firms  are  encoiuaged 
to  submit  offers,  since  this  provision  is 
not  intended  to  restrict  access  to  imique 
foreign  expertise  if  the  contract  will 
require  a  level  of  competency 
unavailable  in  the  United  States. 

(c)  This  prohibition  does  not  apply  to 
a  foreign  government  or  firm  if — 


(1)  The  contract  will  be  performed 
within  the  United  States: 

(2)  The  contract  is  exclusively  for 
research,  development,  test,  or 
evaluation  in  connection  with 
antitactical  ballistic  missile  systems: 

(3)  The  foreign  government  or  firm 
agrees  to  share  a  substantial  portion  of 
the  total  contract  cost.  The  foreign  share 
is  considered  substantial  if  it  is 
equitable  with  respect  to  the  relative 
benefits  that  the  United  States  and  the 
foreign  parties  will  derive  from  the 
contract.  For  example,  if  the  contract  is 
more  beneficial  to  the  foreign  part  v.  its 
share  of  the  costs  should  be 
correspondingly  higher:  or 

(4)  The  U.S.  Government  determines 
that  a  U.S.  firm  cannot  competently 
perform  the  contract  at  a  price  equal  to 
or  less  than  the  price  at  which  a  foreign 
government  or  firm  can  perform  the 
contract. 

(d)  The  offeror  ( J  is  ( )  is  not  a 

L'.S.  firm. 

(End  of  provision) 

252.225-7019     Restriction  on  Acquisition 
of  Foreign  Anchor  and  Mooring  Chain. 

As  prescribed  in  225.7007-3.  use  the 
following  clause: 

Restriction  on  .\c:quisition  of  Foreign  .Anchor 
and  Mooring  Chain  (X.\X  2002) 

(a)  Welded  shipboard  anchor  and  mooring 
t  hain.  four  inches  or  less  in  diameter. 
delivered  under  this  contract — 

(1)  Shall  be  manufactured  in  the  United 
States,  including  i  utting.  heat  treating, 
quality  control,  testing,  and  welding  (both 
forging  and  shot  blasting  process);  and 

(2)  The  cost  of  the  components 
manufactured  in  the  United  States  shall 
exceed  50  percent  of  the  total  cost  of 

c  omponents. 

(b)  The  Contrac  tor  may  request  a  waiver -of 
this  restriction  if  adequate  domestic  supplies 
meeting  the  requirements  in  paragraph  (a)  of 
this  clause  are  not  available  to  meet  the 
contract  delivery  schedule. 

(c)  The  Contrac  tor  shall  insert  the 
substance  of  this  clause,  inc  luding  this 
paragraph  (c).  in  all  subc  ontracts  for  items 
containing  welded  shipboard  anchor  and 
mooring  chain,  four  inc;hes  or  less  in 
diameter. 

(End  of  clause) 

252.225-7020    Trade  Agreements 
Certificate. 

As  prescribed  in  225.1101(5).  use  the 
following  provision; 
Trade  .Agreements  Certificate  I.XXX  2002) 

(a)  Definitions.  Caribbean  Basin  country- 
end  product,  designated  country  end 
product.  SAFTA  coun.'ry  end  product, 
nondesignated  country  end  product. 
qualifying  country  end  product,  and  I'  S.- 
made  end  product  have  the  meanings  given 
in  the  Trade  Agreements  clause  of  this 
solicitation. 

(b)  Evaluation.  The  Government— 
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(1)  Will  evaJuate  offers  in  accordance  with 
the  policies  and  procedures  of  part  225  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement,  and 

(2)  Will  consider  only  offers  of  end 
products  that  are  U.S. -made,  qualifying 
country,  designated  country.  Caribbean  Basin 
country,  or  NAFTA  country  end  produ(  ts. 
unless  the  Government  determines  that — 

(i)  There  are  no  offers  of  such  end 
products: 

(ii)  The  offers  of  such  end  products  are 
insufficient  to  fulfill  the  Government's 
requirements;  or 

jiiil  A  national  interest  exception  to  the 
Trade  .Agreements  Act  applies. 

(c)  Certification  and  identification  of 
country  of  origin 

(1)  For  all  line  items  subject  to  the  Trade 
Agreements  clause  of  this  solicitation,  the 
offeror  certifies  that  each  end  product  to  be 
delivered  under  this  contract,  except  those 
listed  in  paragraph  (c)(2)  of  this  provision,  is 
a  U.S. -made,  qualifying  country,  designated 
countrv.  Caribbean  Basin  country,  or  NAFTA 
country  end  product. 

(2)  The  following  supplies  are  other 
nondesignated  country  end  products: 
(insert  line  item  number) 

(insert  country  of  origin) 
(End  of  provision) 

252.225-7021     Trade  Agreements. 

.•\,s  pr»'s(ribt'd  in  225  1  lUl(6j,  ust?  the 
foliowins  clause: 
Trade  Agreements  (XXX  2002) 

(a)  Definitions  .As  u.sed  in  this  clause — 

(1)  Caribbean  Basin  country  means — 

.\ntigua  and  Barbuda 

.Aruba 

Bahdmas 

Bdrbados 

Bt'lize 

British  Virgin  Islands 

Costa  Rica 

Dominica 

El  Salvador 

Grenada 

Guatemala 

Guvana 

H.iit: 

I.iinciii  d 

M'inist'rrat 

Netherlands  .Antilles 

Nicaragua 

St.  Kitts-Nevis 

St.  Lucia 

St.  Vincent  and  the  Grenadines 

Trinidad  and  Tobago 

(2)  Caribbean  Basin  country  end  product 
(i)  Means  an  article  that — 

(A)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  Caribbean  Basin  country:  or 

(Bl  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
countrv  or  instrumentalifv.  has  been 
^ubstd^tldllv  transformed  in  a  C^aribbean 
Basin  countrv  into  a  new  and  different  article 
jf  commerce  with  a  name,  character,  or  use 
liistinct  from  that  of  the  article  or  articles 
fnim  whu  h  it  was  transformed.  The  term 
refers  tn  d  prniiuct  offered  for  purchase  under 
d  suppU  (  ontract.  but  for  purposes  of 
cal<  uLitmsJ  thf-  value  of  the  end  product 


includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  thnsn  inridental  services 
does  not  exceeii  tln'  ^  ,ilii>'  n\  the  produi  I 
itself;  and 

(ii)  Excludes  products.  otluT  than 
petroleum  and  anv  prodiK  I  lienveii  from 
petroleum,  that  are  not  granted  diit\-free 
treatment  under  the  (Caribbean  Basin 
Economic  Recovery  Act  (!')  U.S.C.  2703(b)) 
These  exclusions  presently  consist  of — 

(A)  Textiles,  appdrel  articles,  footwear. 
handbags,  luggage.  Hat  goods,  work  gloves, 
leather  wearing  .qiparel,  and  hdndhximed, 
handmade,  or  tiilklure  .irtu  les  that  are  nut 
granted  diitv-tree  status  in  the  Harmonized 
Tariff  S(  hedule  of  tlie  United  States 
IHTSUS); 

(B)  Tuna,  prepared  or  preserved  in  anv 
manner  in  airtight  containers:  and 

(C)  Watches  and  wati  h  parts  lini  luiiint; 
cases,  bracelets,  and  straps)  of  whatever  t\pe 
ini  hiding,  but  not  limited  to.  mechanical. 
quartz  digital,  or  quart/  andlog,  i(  sue  h 
watches  or  watch  parts  t:ontain  an\  material 
that  is  the  product  of  anv  (ountrv  to  which 
the  HTSUS  column  2  rales  of  duty  (HTSUS 
Cleneral  Note  3(b))  appiv 

(3)  Component  means  an  artii  le.  maten.d. 
or  supply  incorpor.iteil  .iirei  tl\  uiin  dii  end 
product. 

(4)  Designated  country  means — 

Aruba 

•Austria 

Bangladesh 

Belgium 

Benin 

Bhutan 

Botswana 

Burkina  F'aso 

Burundi 

Canada 

Cape  Verde 

Central  .African  Republic 

Chad 

Comoros 

Denmark 

Djibouti 

Equatorial  Guinea 

Finland 

France 

Gambia 

(Germany  * 

CJreece 

Guinea 

Guinea-Bissau 

Haiti 

Hong  Kong 

Iceland 

Ireland 

Israel 

Italv 

la  pan 

Kiribati 

Lesotho 

Lie(  htenstein 

Lu\emf)ourg 

Malawi 

Maldives 

Mali 

Mozambuiue 

Nepal 

Netherlands 

Niger 

Norway 

Portugal 


Republic  of  Korea 

Rwanda 

Sao  Tome  and  Princ  ipe 

Sierra  Leone 

Singapore 

Somalia 

.Spain 

Sweden 

Switzerland 

Irfnzania  U.R. 

Togo 

Tuvalu 

I  'ganda  . 

United  Kingdom 

Vanuatu 

Western  Samoa 

■^  einen 

(5)  Designated  country-  end  product  means 
,in  artii  le  that — 

III  Is  wholly  the  growth,  product,  or 
nidnuldCture  of  the  designated  country:  or 

lii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
( {juntrv  or  instrumentality,  has  been 
substantially  transformed  in  a  designated 
(  uuntrv  into  a  new  and  different  article  of 
(  ommerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  transformed.  The  term 
reters  to  a  produi  t  offered  for  purchase  under 
d  suppK  (  ontrai  t.  but  for  purposes  of 
I  dk  ulaling  the  value  of  the  end  product^ 
ini  ludes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  servic  es 
does  not  exceed  the  value  of  the  product 
Itself 

(6)  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  under 
this  contract  for  public  use. 

(7)  \AFTA  countn-  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
niriiuifacture  of  a  N'AFT.A  country;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
w  hole  or  in  part  of  materials  from  another 
I  ountrv  or  instrumentality,  has  been 
substantially  transformed  in  a  NAFTA 
(  ountrv  into  a  new  and  different  article  of 
(  ommerce  with  a  name,  character,  or  use 
distinc  t  from  that  of  the  article  or  articles 
from  which  it  was  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
1  dl(  uiating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself 

(8)  S'ondesignated  country  end  product 
means  any  end  product  that  is  not  a  U.S.- 
made  end  product  or  a  designated  country 
end  product 

(9)  Xorth  American  Free  Trade  Agreement 
IXAFTAI  country  means  Canada  or  Mexico, 

( 10)  Qualifying  countn,  means  any  country 
set  forth  in  subsection  225,872-1  of  the 
Defense  Federal  .Acquisition  Regulation 
Supplement. 

(11)  Qualifying  country  end  product 
means — 

(i)  .An  unmanufactured  end  product  mined 
or  produced  in  a  qualifv'ing  c:ountry;  or 

(ii)  .An  end  product  manufactured  in  a 
(jualifving  country  if  the  cost  of  the  following 
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types  of  components  exceeds  50  percent  of 
the  cost  of  all  its  components: 

(A)  Components  mined,  produced,  or 
manufactured  in  a  qualifying  country. 

(B)  Components  mined,  produced,  or 
manufactured  in  the  United  States. 

(C)  Components  of  foreign  origin  of  a  class 
or  kind  for  which  the  Government  has 
determined  that  sufficient  and  reasonably 
available  commercial  quantities  of  a 
satisfactory  quality  are  not  mined,  produced, 
or  manufactured  in  the  United  States. 

(12)  United  States  means  the  United  States, 
its  possessions,  Puerto  Rico,  and  any  other 
place  subject  to  its  jurisdiction,  but  does  not 
include  leased  bases  or  trust  territories. 

(13)  U.S.-made  end  product  means  an 
article  that — 

(i)  Is  mined,  produced,  or  manufactured  in 
the  United  States;  or 

(ii)  Is  substantially  transformed  in  the 
United  States  into  a  new  and  different  article 
of  commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  transformed. 

(b)  This  clause  implements  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  2501,  et 
seq.].  the  North  American  Free  Trade 
Agreement  Implementation  Act  of  1993  (19 
U.S.C.  3301  note),  and  the  Caribbean  Basin 
Initiative.  Unless  otherwise  specified,  this 
clause  applies  to  all  items  in  the  Schedule. 

(c)  The  Contractor  shall  deliver  under  this 
contract  only  U.S.-made,  qualifying  country, 
designated  country,  Caribbean  Basin  country, 
or  NAFTA  country  end  products  unless — 

(1)  In  its  offer,  the  Contractor  specified 
delivery  of  other  nondesignated  country  end 
products  in  the  Trade  Agreements  Certificate 
provision  of  the  solicitation;  and 

(2)  The  Government  determines  that — 
(i)  Offers  of  U.S.-made  end  products  or 

qualifying,  designated,  Caribbean  Basin,  or 
NAFTA  country  end  products  from 
responsive,  responsible  offerors  are  either  not 
received  or  are  insufficient  to  fill  the 
Government's  requirements;  or 

(ii)  A  national  interest  exception  to  the 
Trade  Agreements  Act  applies. 

(d)  The  contract  price  does  not  include 
duty  for  end  products  or  components  for 
which  the  Contractor  will  claim  duty-free 
entry. 

(ej  The  HTSUS  is  available  on  the  Internet 
at  http://\\'ww.customs.ustreas.gov/ 
impoexpo/impoexpo.htm.  The  following 
sections  of  the  HTSUS  provide  information 
regarding  duty-free  status  of  articles  specified 
in  paragraph  (a)(2)(ii)(A)  of  this  clause: 

(1)  General  Note  3(c),  Products  Eligible  for 
Special  Tariff  Treatment. 

(2)  General  Note  17,  Products  of  Countries 
Designated  as  Beneficiary  Countries  Under 
the  United  States — Caribbean  Basin  Trade 
Partnership  Act  of  2000. 

(3)  Section  XXII.  Chapter  98,  Subchapter  II, 
Articles  Exported  and  Returned,  Advanced  or 
Improved  Abroad,  U.S.  Note  7(b). 

(4)  Section  XXII,  Chapter  98,  Subchapter 
XX,  Goods  Eligible  for  Special  Tariff  Benefits 
Under  the  United  States — Caribbean  Basin 
Trade  Partnership  Act. 

(End  of  clause) 

252.225-7022    [Amended] 

46.  Section  252.225-7022  is  amended 
by  revising  the  clause  date  to  read 


"(XXX  2002)";  and  in  paragraph  (a)  by 
removing  "only". 

252.225-7023    [Amended] 

47.  Section  252.225-7023  is  amended 
in  the  introductory  text  by  removing 
"225.7020—4"  and  adding  in  its  place 
"225.7010-^". 

252.225-7024    [Removed  and  Reserved] 

48.  Section  252.225-7024  is  removed 
and  reserved. 

49.  Section  252.225-7025  is  revised  to 
read  as  follows: 

252.225-7025    Restriction  on  Acquisition 
of  Forgings. 

As  prescribed  in  225.7102-4,  use  the 
following  clause: 

Restriction  on  Acquisition  of  Forgings  (XXX 
2002) 

(a)  Definitions.  As  used  in  this  clause — 

(1)  Domestic  manufacture  means 
manufactured  in  the  United  States  or  Canada 
if  the  Canadian  firm — 

(i)  Normally  produces  similar  items  or  is 
currently  producing  the  item  in  support  of 
DoD  contracts  (as  a  contractor  or  a 
subcontractor);  and 

(ii)  Agrees  to  become  (upon  receiving  a 
contract/order)  a  planned  producer  under 
DoD's  Industrial  Preparedness  Production 
Planning  Program,  if  it  is  not  already  a 
planned  producer  for  the  item. 

(2)  Forging  items  means — 


Items 


Categories 


Ship  propulsion  shafts  |  Excludes  service  and 

landing  craft  shafts. 

Periscope  tubes  i  All. 

Ring  forgings  for  bull       All  greater  than  1 20 
gears.  Inches  in  diameter. 

(b)  End  items  and  their  components 
delivered  under  this  contract  shall  contain 
forging  items  that  are  of  domestic 
manufacture  only, 

(c)  The  restriction  in  paragraph  (b)  of  this 
clause  may  be  waived  upon  request  from  the 
Contractor  in  accordance  with  subsection 
225.7102-3  of  the  Defense  Federal 
Acquisition  Regulation  Supplement. 

(d)  The  Contractor  shall  retain  records 
showing  compliance  with  the  restriction  in 
paragraph  (b)  of  this  clause  until  3  years  after 
final  payment  and  shall  make  the  records 
available  upon  request  of  the  Contracting 
Officer. 

(e)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (e).  in  subcontracts  for  forging 
items  or  for  other  items  that  contain  forging 
items. 

(End  of  clause) 

252.225-7026 .  [Removed  and  Reserved] 

50.  Section  252.225-7026  is  removed 
and  reserved. 

51.  Sections  252.225-7027  and 
252.225-7028  are  revised  to  read  as 
follows: 


252.225-7027    Restriction  on  Contingent 
Fees  for  Foreign  Military  Sales. 

As  prescribed  in  225.7308(a).  use  the 
following  clause: 

Restrie:tion  on  Contingent  Fees  for  Foreign 
.Military  Sales  (XXX  2002) 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  clause.  c:ontingent  fees,  as  defined  in  the 
Covenant  .Against  Contingent  Fees  clause  of 
this  contract,  are  generalh  an  alln\\able  c  ost. 
provided  the  fees  are  paid  to — 

(1)  ,A  bona  fide  emplovee  of  the  Contrai  tor; 
or 

(2)  A  bona  fide  estabiished  commercial  or 
selling  agency  maintained  b\  the  C^ontrai  tor 
for  the  purpose  of  securing  business 

(b)  For  foreign  militarv  sales,  unless  the 
contingent  fees  have  been  identified  and 
payment  approved  in  writing  by  the  foreign 
customer  before  contract  award,  the 
following  contingent  fees  are  unallowable 
under  this  contract: 

(1)  For  sales  to  the  Go\ernment(s)  of 

.  contingent  fees  in  anv  amount 

(2)  For  sales  to  Governments  not  listed  in 
paragraph  (b)(1)  of  this  (.lause.  contingent 
fees  exceeding  S50.000  per  foreign  military 
sale  case, 

(End  of  clause) 

252.225-7028    Exclusionary  Policies  and 
Practices  of  Foreign  Governments. 

As  prescribed  in  225.7308(b),  use  the 
following  clause: 

Exclusionary  Policies  and  Practii  es  of 
Foreign  Governments  (XXX  2002) 

The  Contractor  and  its  subcontrai  tors  shall 
not  take  into  account  the  extlusionarv 
policies  or  practices  of  any  foreign 
government  in  employing  or  assigning 
personnel,  if — 

(a)  The  personnel  will  perform  tuiutions 
required  by  this  contract,  either  in  the  United 
States  or  abroad:  and 

(b)  The  exclusionary  policies  or  practu  es 
of  the  foreign  government  are  based  on  race. 
religion,  national  origin,  or  sex, 

(End  of  clause) 

252.225-7029    [Removed  and  Reserved] 

52,  Section  252,225-7029  is  removed 
and  reserved, 

53,  Sections  252.225-7030  through 
252.225-7033  are  revised  to  read  as 
follows: 

252.225-7030    Restriction  on  Acquisition 
of  Cartion,  Alloy,  and  Armor  Steel  Plate. 

As  prescribed  in  225.7011-3.  use  the 
following  clause: 

Restriction  on  Acquisition  of  Carbon.  Alloy, 
and  Armor  Steel  Plate  (XXX  2002) 

Carbon,  alloy,  and  armor  steel  plate  shall 
be  melted  and  rolled  in  the  I'nited  States  or 
Canada  if  the  carbon,  allov .  or  armor  steel 
plate — 

(a)  Is  in  Federal  SuppU  {^lass  QSI.t  or  is 
described  bv  specifications  of  the  .American 
Society  for  testing  Materials  or  the  .American 
Iron  and  Steel  Institute:  and 

(b)  Will  be  delivered  to  the  Government  or 
will  be  purchased  by  the  Contrat  tor  as  a  raw 
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rudtHriei]  tui  usi'  111  'I  (>iji.  ••niiiu^nt-DVvned 
racility  or  a  ta(:ilit\  under  the  control  of  the 
Department  of  Defense. 

(Knd  nf  I  lausf) 

252.225-7031     Secondary  Arab  Boycott  of 
Israel. 

A?,  prescribed  in  225. 1 1UJ(4).  lise  the 
following  provision: 
Secondary  Arab  Boycott  of  Israel  (XXX  20021 

(a)  Drfinitions.  As  used  in  this  provision — 

(1)  FnrpiiJn  fjcmon  means  any  f)erson 
(ini  luding  anv  individual,  partnership, 
corporation,  or  other  form  of  assiH^ialion) 
other  than  a  I'niled  Stales  person. 

(2)  L'nittfd  States  person  is  defined  in  5U 
ll.S.C.  App.  2415(2)  and  means— 

(i)  .Anv  i'niti'd  Slates  resident  or  national 
(other  than  an  individual  resident  outside  the 
L'niled  Stales  who  is  emploved  by  other  thiiii 
a  United  Slates  person). 

(li)  ,\n\  domestic  concern  (iiu  luding  ans 
permanent  dumestic  establishment  of  anv 
foreign  coni:ern):  anil 

(iii)  .\n\  foreign  subsidiary  or  affiliate 
(including  any  permanent  foreign 
establishment)  of  any  domestic  com  urn  that 
is  controlled  in  fact  by  such  domestic 
concern. 

(b)  Certification.  If  the  offeror  is  a  foreign 
person,  the  offeror  certifies,  by  submission  uf 
an  offer,  that  it — 

(1)  Does  nol  comply  with  the  Secondary 
.\rab  Bov( oti  of  Israel;  and 

(2)  Is  nol  taking  or  knowingly  agreeing  to 
take  any  action,  with  respei:t  to  the 
Se«:ondarv  Boycott  of  Israel  by  Arab 
countries,  which  50  U.S.C.  App  2407(a) 
prohibits  a  Lniled  States  person  from  taking. 
(End  of  provision) 

252.225-7032     Waiver  of  United  Kingdom 
Levies — Evaluation  of  Offers. 

As  presc  nlxii  in  225.1101(7).  use  the 
following  provision: 

\V,ii\er  ot  IJnited  kingdom  Levies — 
Evaluation  of  Offers  (XXX  2002) 

(a)  Offered  prices  for  contrac:ts  or 
subcontracts  with  United  Kingdom  (U.K.) 
firms  mav  contain  commercial  exploitation 
levies  assessed  by  the  Government  of  the 

I  '.K.  The  offeror  shall  identify  to  the 
Clonlracting  Officer  all  levies  included  in  the 
offered  price  by  describing — 

(1)  The  name  of  the  U.K.  firm; 

(2)  The  item  to  which  the  levy  applies  and 
the  item  quantity;  and 

(■3)  The  amount  of  levy  plus  any  associated 
indirect  costs  and  profit  or  fee. 

(b)  In  the  event  of  difficulty  in  identifying 
levies  included  in  a  price  from  a  prospet:tive 
subcontractor,  the  offeror  may  seek  advice 
through  the  Director  of  Pro(  urement.  United 
Kingdom  Defence  Procurement  Office, 
British  Embassv.  .1100  Massachusetts  Avenue 
NVV..  Washington,  DC  20006. 

(c)  The  U.S.  Government  may  attempt  to 
obtain  a  waiver  of  levies  pursuant  to  the 
LI.S./l'.K.  reciprocal  waiver  agreement  of  |uly 
1087 

(1)  II  the  U.K.  waives  levies  before  award 
of  a  contract,  the  Contracting  Officer  will 
evaluate  the  offer  without  the  levy 

12)  if  levies  are  identified  but  not  waived 
before  award  of  a  contract,  the  Contracting 


Oltner  will  cv. illicit.;  itic  utter  inclusive  of  the 
levies. 

(3)  If  the  I  l.K.  grants  a  waiver  of  levies  after 
award  of  a  i  onlracl.  the  U'  S.  Government 
re'serves  the  right  lo  reduce  the  contract  price 
t)V  the  amount  of  the  levy  waived  plus 

asscM  iaied  indirect  costs  and  profit  or  fee. 
(End  of  provision) 

252 .225-7033     Wa  i  ver  of  U  n  ited  K  i  n  gdom 
Levies. 

As  prescribi'd  in  JJ'i  1  1()1(H!.  usf  thf 
following  clause: 

Waiver  of  United  Kingdom  Levies  (XXX 
2002) 

la)  The  U.S.  Government  ma\  altempt  lo 
obtain  a  waiver  of  any  commercial 
exploitation  levies  included  in  the  price  o( 
ihis  conlrai  I.  pursuant  to  the  L^.S. /United 
Kingdom  (UK)  recijirocal  waiver  agreement 
of  julv  1987.  If  the  U.K.  grants  a  waiver  of 
levies  included  in  the  price  of  this  contract, 
the  U.S.  Government  reserves  the  right  to 
reduce  the  contract  price  by  the  amount  of 
the  lew  waived  plus  associated  indirect  costs 
and  profit  or  fee. 

(b)  If  the  Contractor  contemplates  award  of 
a  sub<:ontract  exceeding  SI  million  lo  a  U.K. 
firm,  the  Contrai  tor  shall  provide  the 
following  information  lo  the  C^onlrac:ting 
Officer  before  award  of  the  subcontract: 

(1)  Name  of  the  UK.  firm. 

(2)  Prime  contract  number. 

(;i)  Description  of  item  lo  which  the  levy 
applies. 

(4)  Qu<inlit\  being  acquired. 

(5)  .Xmounl  of  levy  plus  any  associated 
indirect  costs  and  profit  or  fee. 

(c)  In  the  event  of  difficulty  in  identifying 
levies  included  in  a  price  from  a  prospective 
subcontractor,  the  Contractor  may  seek 
advice  through  the  Director  of  Prof:urement. 
United  Kingdom  Uefent  e  Procurement 
Office.  British  Embassy.  .1100  Massachusetts 
Avenue.  NW..  Washington.  DC  20006. 

(d)  The  Contractor  shall  insert  the 
substance  of  this  clause  including  this 
paragraph  (d).  in  anv  subcontract  for  supplies 
where  a  lower-tier  subcontract  exceeding  SI 
million  with  n  U.K.  firm  is  anticipated. 

(End  o(  clause) 

54.  Sections  252.225-7():?.^i  through 
252,225-7039  are  revised  to  read  as 
follows- 

252.225-7035     Buy  American  Act — North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate. 

.A-,  pri'scribed  in  225  1101(4),  use  the 
following  provision: 

Buv  .XiiuTu  an  .-\c:t — North  American  Free 
Trade  .Xgreenient  InipifUH'iilatiiin  .\i  I — 
Balanc  e  of  Pavments  Program  Certificate 
(XXX  2002) 

(a)  Dflinitions  DomestK  t-iid  product. 
foreign  end  product.  \.\FT.\  cuuntn  end 
product,  qualifvinii  country  end  product,  riml 
L'niled  States  have  the  meanings  given  in  thi' 
Buy  .American  Act — North  Amerii  an  Frei' 
Trade  Agreement  Impienientalion  .\iA — 
Balance  ol  Pcivmi'iilh  Program  clause  ot  this 
solicitation. 


(bj  t\ului}lion    rhc  (JoviTiiiiii'iiI  uill  — 

(1)  E\  (1 1  Uiiti'  litters  in  .hi  unl.ini  c  u  itii  tlie 
polif:ies  rinii  prni  (Hiiircs  ot  p,irl  22.t  iit  liie 
Defense  l-'edcrdl  .Xc  iniisitidD  K('t;iil,itinn 
.SuppU'ini-nl;  miuI 

(2)  Fur  lint'  iti'ins  Miliit'i  I  tn  llir  Nnilli 
AnnTJi  riii  Fii'f  i  [adi'  .\;;i('('iii('nl 
Implcnit'iilalinn  .\(  I,  will  fwilu.itr  nttiTs  nl 
(jualifvini;  i  minlrv  end  pnuiui  is  m  \.\F'I  .\ 
I  Mimfr\  t'liii  prniliK  Is  \\  illuiiil  rft;ai(l  In  tlir 
i>'slrii  liuns  III  till'  liiu  .\ini'iii  ,in  .Ai  I  ni  the 
Balance  ul  PrU  nicnls  Prngiani 

(f:)  Certificntion''  and  idrniiln  dlinit  of 
country  ot  oni^iii 

(1)  For  all  lini'  ilmis  miIiji'i  l  tn  llir  liuv 
American  .\i  t  —  Ninth  .Xiiicricaii  Fret'  Irailc 
Agrcemi'iit  lni|)li'ini'nlatiiin  .\c  I — Balam  r  ut 
Pavments  I'rnyriim  i  laiisr  ot  this  sdIh  itatmn. 
the  offeri n  i  t-r lilirs  lli.il  — 

(i)  Ea<  h  'Miii  pimiui  t.  I'M  I'pt  till'  I'm! 
prc3duc;ts  listed  in  jiaragraph  |(  1(21  iit  tliis 
provision,  is  ,i  dumestic   eui\  (irudiii  I:  and 

(ii)  Coiiipiinenls  ol  imkimu  n  uni^in  are 
considered  lo  lia\  e  heen  niined.  piudui  ed,  or 
manufac:lured  iiuisnje  ilie  I  nited  States  or  a 
qualifvint;  c minii  \ 

(2)  The  (ilternr  sh.ill  idenliK  all  end 
prodiK  Is  itiat  aie  iiiil  diiniestii  end  pr()duc:ls. 

(il  'i'he  iitlerni  i  eitities  th<it  the  tollnwing 
supplies  are  qualiK  ing  i  nnntrv  (e\i  ept 
Canadian)  end  products: 


(ill  The  otleriil  certities  that  the  liilli)\\ing 
supplies  are  N.\l-"r.\  i  iiiintr\  end  products; 


(iii)  The  tnlluu  ing  sii[)plies  are  otiiei 
foreien  end  prnduc  Is.  including  end  products 
maniitac  lured  in  the  United  .SiHt(>s  that  do 
not  qualif\  as  clomestic  end  products. 


(End  ut  priiv  ision) 
Alternate  I  (XXX  2l)()J 


.-\s  presc  rihed  in  22'i.l  lOlO).  siihslilute  the 
phrase  "Cdnadian  end  pnuiiii  t"  tnr  the 
phrase  "N.AFT.A  cuunlrs  end  pruduc  t"  in 
paragraph  l.il  ut  the  hasic  provision;  and 
substitute  tlie  phrast^  "Canadian  end 
proclui  ts"  fur  the  phrase  "N.XFT.A  c  ijuntry 
end  produc  ts"  in  paragraphs  (bl  and  (i  |(2)lii) 
of  the  l)asi(   provision. 

252.225-7036     Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program. 

As  prescribed  in  225.1101(10)(i).  use 
the  following  clause: 

iiin  .\ineri(  an  .Ac  t — North  .American  Free 
Trade  .Agreement  Inijilementatiun  .Act — 
Balanc  e  ut  Pavments  Program  (XXX  2002) 

(al  Dftinitions   .As  used  in  this  c  lause — 
(U  L'.otuponenl  means  an  artic  le.  matijrial. 

or  suppiv  inc  cirporatcd  direc  tlv  into  an  end 

pruduc  t. 

(2)  l^omeslic  end  product  means — 

(il  An  unrnanutac:tured  imd  product  that 

has  been  mined  or  produc  ed  in  the  United 

States;  or 

(ii)  .An  end  produc:t  manufac  lured  in  the 

I  riiled  .States  if  the  c:ost  of  its  c]ualifving 

I  iiimlrv  c  om[)onents  and  its  components  that 
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are  mined,  produced,  or  manufactured  in  the 
United  States  exceeds  50  percent  of  the  cost 
of  all  its  components.  The  cost  of 
components  includes  transportation  costs  to 
the  place  of  incorporation  into  the  end 
product  and  U.S.  duty  (whether  or  not  a 
duty-free  entry  certificate  is  issued).  Scrap 
generated,  collected,  and  prepared  for 
processing  in  the  United  States  is  considered 
domestic.  A  component  is  considered  to  have 
been  mined,  produced,  or  manufactured  in 
the  United  States  (regardless  of  its  source  in 
fact)  if  the  end  product  in  which  it  is 
incorporated  is  manufactured  in  the  United 
Stales  and  the  component  is  of  a  class  or  kind 
for  which  the  Government  has  determined 
that— 

(A)  Sufficient  and  reasonably  available 
commercial  quantities  of  a  satisfactory 
quality  are  not  mined,  produced,  or 
manufactured  in  the  United  States;  or 

(B)  It  is  inconsistent  with  the  public 
interest  to  apply  the  restrictions  of  the  Buy 
.American  Act. 

(3)  End  product  means  those  articles, 
materials,  and  supplies  to  be  acquired  under 
this  contract  for  public  use. 

(4)  Foreign  end  product  means  an  end 
product  other  than  a  domestic  end  product. 

(5)  North  American  Free  Trade  Agreement 
(NAFTA)  country  means  Canada  or  Mexico. 

(6)  NAFTA  country  end  product  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  a  NAFTA  country;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  a  NAFTA 
country  into  a  new  and  different  article  of 
commerce  with  a  name,  character,  or  use 
distinct  from  that  of  the  article  or  articles 
from  which  it  was  transformed.  The  term 
refers  to  a  product  offered  for  purchase  under 
a  supply  contract,  but  for  purposes  of 
calculating  the  value  of  the  end  product 
includes  services  (except  transportation 
services)  incidental  to  its  supply,  provided 
that  the  value  of  those  incidental  services 
does  not  exceed  the  value  of  the  product 
itself. 

(7)  Qualifying  country  means  any  country 
set  forth  in  subsection  225.872-1  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement. 

(8)  Qualifying  country  component  means  a 
component  mined,  produced,  or 
manufactured  in  a  qualifying  country. 

(9)  Qualifying  country  end  product 
means — 

(i)  An  unmanufactured  end  product  mined 
or  produced  in  a  qualifying  country;  or 

(ii)  An  end  product  manufactured  in  a 
qualifying  country  if  the  cost  of  the  following 
types  of  components  exceeds  50  percent  of 
the  cost  of  all  its  components: 

(A)  Components  mined,  produced,  or 
manufactured  in  a  qualifying  country. 

(B)  Components  mined,  produced,  or 
manufactured  in  the  United  States. 

(C)  Components  of  foreign  origin  of  a  class 
or  kind  for  which  the  Government  has 
determined  that  sufficient  and  reasonably 
available  commercial  quantities  of  a 
satisfactory  quality  are  not  mined,  produced, 
or  manufactured  in  the  United  States. 


(10)  United  States  means  the  United  States, 
its  possessions,  Puerto  Rico,  and  any  other 
place  subject  to  its  jurisdiction,  but  does  nut 
include  leased  bases  or  trust  territories. 

(b)  This  clause  implements  the  Bu\ 
American  Act  (41  U.S.C.  lOa-lOd).  the 
Balance  of  Pavments  Program,  and  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  (19  U.S.C.  :i301 
note).  Unless  otherwise  specified,  this  clause 
applies  lo  all  items  in  the  Schedule. 

(c)  The  Contractor  shall  deliver  under  '.his 
contract  only  domestic  end  produc:ts  unless. 
in  its  offer,  it  specified  delivery  of  qualifying 
country.  NAFTA  country,  or  other  foreign 
end  products  in  the  Buy  American  Act — 
North  American  Free  Trade  .Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation.  If  the  Contractor  certified  in  its 
offer  that  it  will  deliver  a  qualifying  countrv 
end  product  or  a  NAFTA  country  end 
product,  the  Contractor  shall  deliver  a 
qualifying  country  end  product,  a  NAFTA 
countrv  end  product,  or.  at  the  Contractors 
option,  a  domestic  end  product. 

(d)  The  contract  price  does  not  include 
duty  for  end  products  or  components  for 
which  the  Contractor  will  claim  duty-free 
entry. 

(End  of  clause) 

Alternate  I  (XXX  2002) 

As  prescribed  in  225.1101(10)(i)(B), 
substitute  the  following  paragraphs  {a)(6).  (b). 
and  (c)  for  paragraphs  (a)(6).  (bj,  and  (c)  of 
the  basic  clause: 

(a)(6)  "Canadian  end  product."  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacture  of  Canada;  or 

(ii)  In  the  case  of  an  article  that  consists  in 
whole  or  in  part  of  materials  from  another 
country  or  instrumentality,  has  been 
substantially  transformed  in  Canada  into  a 
new  and  different  article  of  commerce  with 
a  name,  character,  or  use  distinct  from  that 
of  the  article  or  articles  from  which  it  was 
transformed.  The  term  refers  to  a  product 
offered  for  purchase  under  a  supply  contract, 
but  for  purposes  of  calculating  the  value  of 
the  end  product  includes  services  (except 
transportation  services)  incidental  to  its 
supply,  provided  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  product  itself. 

(b)  This  clause  implements  the  Buy 
American  Act  (41  U.S.C.  lOa-lOd).  the 
Balance  of  Payments  Program,  and  the  North 
American  Free  Trade  Agreement 
Implementation  Act  of  1993  (19  U.S.C.  3301 
note).  Unless  otherwise  specified,  this  clause 
applies  to  all  items  in  the  Schedule. 

(c)  The  Contractor  shall  deliver  under  this 
contract  only  domestic  end  products  unless, 
in  its  offer,  it  specified  delivery  of  qualifying 
country,  Canadian,  or  other  foreign  end 
products  in  the  Buy  .American  .Act — North 
American  Free  Trade  .Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate  provision  of  the 
solicitation.  If  the  Contractor  certified  in  its 
offer  that  it  will  deliver  a  qualif\ing  country 
end  product  or  a  Canadian  end  product,  the 
Contractor  shall  deliver  a  qualifying  country 
end  product,  a  Canadian  end  product,  or,  at 


the  Contractor's  option,  a  domestic  end 
product. 

252.225-7037    Evaluation  of  Offers  for  Air 
Circuit  Breakers. 

As  prescribed  in  225.7006-4(a),  use 
the  following  provision: 

Evaluation  of  Offers  for  .Air  Ciirt  uit  Breakers 
(XXX  2002) 

(a)  The  offeror  shall  specify,  in  its  offer, 
any  intent  to  furnish  air  circ:uit  breakers  that 
are  not  manufactured  in  the  United  Slates. 
Canada,  or  the  I  'nited  Kingdom 

(b)  The  Contrac  ting  Offic  er  will  evaluate 
offers  bv  adding  a  factor  of  nO  pen  ent  lo  the 
offered  price  of  air  circuit  breakers  that  are 
not  manufactured  in  the  United  Stales. 
Canada,  or  the  United  Kingdom 

(End  of  pro\  ision) 

252.225-7038    Restriction  on  Acquisition 
of  Air  Circuit  Breakers. 

As  prescribed  in  225.7006-4(b),  use 
the  following  clause: 

Restriction  on  .Acquisition  of  Air  Circuit 
Breakers  (XXX  2002) 

Unless  otherwise  spec  ified  in  its  offer,  the 
Contrac:tor  shall  deli\er  under  this  c  ontract 
air  circuit  breakers  manufac  lured  in  the 
United  States.  C^anada.  or  the  United 
Kingdom. 
(End  of  clause) 

252.225-7039    Restriction  on  Acquisition 
of  Totally  Enclosed  Lifeboat  Survival 
Systems. 

As  prescribed  in  225.7008^,  use  the 
following  clause: 

Restriction  on  Acquisition  of  Totally 
Enclosed  Lifeboat  Survival  .Svstems 
(XXX  2002) 

The  Contractor  shall  deliver  under 
this  contract  totally  enclosed  lifeboat 
survival  systems  (consisting  of  the 
lifeboat  and  associated  davits  and 
winches),  for  which — 

(a)  50  percent  or  more  of  the 
components  have  been  manufactured  in 
the  IJnited  States;  and 

(b)  50  percent  or  more  of  the  labor  in 
the  manufacture  and  assembly  of  the 
entire  system  has  been  performed  in  the 
United  States. 

(End  of  clause) 

252.225-7041     [Amended] 

55.  Section  252.225-7041  is  amended 
in  the  introductory  text  by  removing 
"225.1103(2)"  and  adding  in  its  place 
"225.1103(5)". 

56.  Section  252.225-7042  is  revised  to 
read  as  follows: 

252.225-7042    Authorization  to  Perform. 

As  prescribed  in  225.1103(6),  use  the 
following  provision: 
Authorization  To  Perform  (XXX  2002) 

The  offeror  represents  that  it  has  been  duly 
authorized  to  operate  and  to  do  business  in 
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the  country  or  countries  in  which  the 
contract  is  to  be  performed. 


(En(1  of  provision) 

'•\-K  Dm,     ()_'  -J4"  i'l  l-ii-'ii  10-4-02.  H:4,"i  dm) 
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Land  Disposal  Restrictions:  National 
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Contaminated  Cadmium-,  Mercury-  and 
Silver-Containing  Batteries;  Final  Rule 
and  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  268  and  271 

[FRL-7390-7;  Docket  Numtier:  RCRA-2002- 
0027] 

RIN  205O-AE99 

Land  Disposal  Restrictions:  National 
Treatment  Variance  To  Designate  New 
Treatment  Subcategories  for 
Radioactlvely  Contaminated 
Cadmium-,  Mercury-,  and  Silver- 
Containing  Batteries 

AGENCY:  Environmental  Protection 

At^ency  (EPA). 

action:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  grant  a  national  treatability 
variance  from  the  Land  Disposal 
Restrictions  (LDR)  treatment  standards 
for  radioactlvely  contaminated 
cadmium-,  mercury-,  and  silver- 
containing  batteries  by  designating  new 
treatment  subcategories  for  these  wastes 
in  response  to  a  rulemaking  petition 
from  the  Department  of  Energy.  The 
current  treatment  standards  of  thermal 
recovery  for  cadmium  batteries  and  of 
roasting  and  retorting  for  mercury 
batteries  are  technically  inappropriate, 
because  any  recovered  metals  would 
likely  contain  residual  radioactive 
contamination  and  not  be  usable.  The 
current  numerical  treatment  standard 
for  silver  batteries  is  also  inappropriate 
because  of  the  potential  increase  in 
radiation  exposure  to  workers 
associated  with  manually  segregating 
silver-containing  batteries  for  the 
purpose  of  treatment. 
Macroencapsulation  in  accordance  with 
the  provisions  for  treatment  standards 
for  hazardous  debris  is  designated  as  the 
required  treatment  prior  to  land 
disposal  for  the  new  waste 
subcategories.  This  will  allow  safe 
disposal  of  these  radioactlvely 
contaminated  materials. 
DATES:  This  rule  is  effective  on 
November  21.  2002  without  further 
notice,  unless  EP.-\  receives  adverse 
comment  by  November  6.  2002   If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect 
ADDRESSES:  Comments  mav  be 
submitted  electronically,  by  mail,  or 
through  hand/delivery/courier.  You 
must  send  an  original  and  two  copies  of 
the  comments  referencing  Docket 
Number  RCR.\-2002-O027  to:  EPA 
Docket  Center  (EPA/DC).  B102,  EPA 
West,  1301  Constitution  Ave.  NW. 
Washington.  DC  20460-0002.  Follow 


the  detailed  instructions  as  provided  in 
the  SUPPLEMENTARY  INFORMATION  section 
1.  D.  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  call  the  RCRA  Call 
Center  at  1-800^24-9346  or  TDD  1- 
800-553-7672  (hearing  impaired). 
Callers  within  the  Washington 
Metropolitan  Area  must  dial  703-412- 
'J810  or  TDD  703-412-3323  (hearing 
impaired)  The  RCRA  Call  Center  is 
open  Monday-Friday,  9  a.m.  to  4  p.m.. 
Eastern  Standard  Time.  For  more 
information  on  specific  aspects  of  this 
direct  final  rule,  contact  Mr.  John 
.•\ustin  at  703-308-0436, 
ciustin  johimfpa.^ov.  or  write  him  at  the 
Office  of  Solid  Waste,  5302W,  U.S.  EPA. 
Ariel  Ri(js  Building.  1200  Pennsylvania 
Avenue.  NW.  Washington.  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

The  contents  of  the  preamble  to  this 
final  are  listed  in  the  following  outline: 

I.  General  Information 

.\   Regulated  Entities 

B.  Direit  Final  .Xc  tioii 

C.  Hf)w  (^an  I  (iet  Cupies  of  This  Document 
and  (Jther  Related  Intormation.' 

D  How  and  To  Whom  Do  I  Submit 

C^omments? 
t.  How  Should  1  Submit  CBI  to  the 

Agency? 
F.  What  Should  I  Consider  as  I  Prepare  My 

Comments  for  EPA? 

II  Hhi  ki^ruund 

\\  lidl  Is  the  Basis  lor  LDR  Treatment 
Variances? 

III  Why  .Are  the  Existing  Standards 

Inappropriate' 
A.  What  .Are  the  Wastes  That  Require  a 

Treatment  Varianr.e? 
B  What  Are  the  New  Treatment 

Standards? 
IV.  State  Authority 
A.  Applicability  of  Rules  in  Authorized 

States 
B  Effect  on  State  .Authorizaiiun 
V  Regulatorv  Requirements 

.\.  Executive  (Jrder  128b6:  Regulatory 

Planning  and  Review 
B  Regulatory  Fiexihilitv  Act  (RFA).  as 

amended  by  the  Small  Business 

Regiilator\  Enforr.emeni  Fairness  Act  of 

l<t9H  ISBREFA).  5  use  601  et.  seq. 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates 

E.  Executive  f)rder  13132:  Federalism 

F  Executive  Order  l.)175  (;onsultation 

and  Coordination  With  Indian  Tribal 

Governments 
G  Exec  utive  Order  13045:  ('hildren's 

Health 
H  Evecutive  Order  13211:  Energy  Effects 
1  .National  Technology  Transfer  and 

Advancement  Act  of  199.5 
].  Executive  Order  12898:  Environmental 

lustice 
K  Congressional  Review  Act 


L  General  Information 

A  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  generate,  treat, 
and  dispose  radioactive  batteries. 
Regulated  categories  and  entities 
include: 

Category  Radioactively  con- 
taminated cad- 
mium-, mercury-, 
and  silver-  con- 
taining batteries. 

Industry  Nuclear  waste  gen- 
erators, and  treat- 
ment and  disposal 
facilities. 

Examples  of  regu-  Envirocare  of  Utah, 

lated  entities.  Inc.;  Nevada  Test 

Site:  and  the  Han- 
ford  Nuclear  Res- 
ervation. Wash- 
ington. 

Federal  .Agencies  Department  of  En- 
ergy. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B  Direct  Final  Action 

EPA  is  publishing  this  rule  without  a 
prior  proposal  because  we  view  it  as  a 
noncontroversial  action.  We  anticipate 
no  adverse  comment  because  of  the 
limited  nature  of  this  action.  Having 
said  this,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  grant  the  designation  of  a 
new  treatment  subcategory  if  adverse 
comments  are  filed.  This  direct  final 
rule  will  be  effective  on  November  21. 
2002  without  further  notice  unless  we 
receive  adverse  comment  by  November 
6.  2002.  If  we  receive  significant  adverse 
comment  on  this  rulemeiking.  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  indicating  that  this 
direct  final  rule  action  is  being 
withdrawn  due  to  adverse  comment.  We 
will  then  address  all  public  comments, 
as  appropriate.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  rulemaking  must  do  so  at  this 
time. 
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C.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  RCRA-2002-0027. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
hiformation  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center  (EPA/DC),  B102,  EPA  West.  1301 
Constitution  Ave.  NW,  Washington,  DC 
20460-0002.  The  EPA/DC  is  open  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  To 
review  file  materials,  we  recommend 
that  you  make  an  appointment  by 
calling  (202)  56&-0270.  You  may  copy 

a  maximum  of  100  pages  from  any  file 
maintained  at  the  RCRA  Docket  at  no 
charge.  Additional  copies  cost  $0.15  per 
page. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  t&-ough  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access-those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 


Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  at  the  EPA/DC. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubnc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
wrritten  by  the  docket  staff. 

D.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  Do  not  use  EPA  Dockets  or 
e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1.  Electro'nically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 


further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  meth.jd  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://n'v\^-. epa.gov/pdocket.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources."  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search."  and  then  key  in  Docket  ID  No. 
RCRA-2002-0027.  The  system  is  an 
"anonvmous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  tRe 
body  of  your  comment. 

ii"  E-niail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  rcra- 
docket@epa.gov,  Attention  Docket  ID 
No.  RCRA-2002-0027.  In  contrast  to 
EPA's  electronic  public  docket.  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  following  section. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  You  must  send  an  original 
and  two  copies  of  the  comments 
referencing  Docket  Number  RCRA- 
2002-0027  to:  EPA  Docket  Center  (EPA/ 
DC),  B102,  EPA  West,  1301  Constitution 
Ave.  NW.  Washington,  DC  20460-0002. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  EPA  Docket 
Center  (EPA/DC),  B102.  EPA  West.  1301 
Constitution  Ave.  NW,  Washington,  DC 
20460-0002.  Attention  Docket  ID  No. 
RCRA-2002-0027.  Deliveries  are  only 
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accepted  during  the  Docket's  normal 
hours  of  operdtion  9  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

E  How  Should  I  Submit  CBl  to  the 
Agency? 

Do  not  submit  information 
electronicallv  that  you  consider  to  be 
CBl  through  EPA's  electronit:  public 
docket  or  by  e-mail.  Send  or  deliver 
information  identified  as  CBl  only  to  the 
following  address:  RCR,\  CBl  Document 
Control  Officer.  Office  of  Solid  Waste 
(5305\V).  U  S  EF.^.  Ariel  Rios  Building. 
1200  Pennsylvania  Avenue.  NW. 
Washington.  DC  204fiO.  Attention 
Docket  ID  No.  RCR.\-2002-00_'7   Vou 
mav  claim  information  that  you  submit 
to  EPA  as  CBl  by  marking  any  part  or 
all  of  that  information  as  CBl  (if  vou 
submit  CBl  on  disk  or  CD  ROM.  mark 
the  outside  of  the  disk  or  CD  ROM  as 
CBl  and  then  identif>-  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  (^Bl)   Information  so 
marked  will  not  be  disclosed  except  in 
dc;(i)rdance  w ith  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBl.  a  copy  of 
the  comment  that  does  not  contain  thf 
information  claimed  as  CBl  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket  If  vou  submit  the  copv  that  does 
not  contain  CBl  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  Rt3M 
cleariv  that  it  does  not  contain  CBl. 
Information  nol  marked  as  CBl  will  be 
included  in  the  public  docket  and  EP.^'s 
electronic  public  docket  without  prior 
notice  If  you  have  any  questions  about 
CBl  or  the  procedures  for  claiming  CBl. 
please  consult  the  person  identified  in 
the  FOR  FURTHER  INFORIWATION  CONTACT 
section 

F  What  Should  I  Consider  as  I  Prepare 
\lv  Comments  for  EPA'' 

You  mav  find  the  following 
suggestions  heipful  for  preparing  your 
comments: 

1   E.xplain  vour  views  as  clearly  as 
possible 

2.  Describe  any  assumptions  that  you 
used 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5  Provide  specific  examples  to 
illustrate  your  concerns. 
6.  Offer  alternatives. 


7.  Make  sure  to  submit  your 
comments  bv  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  docket 
identific  ation  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

II.  Background 

What  Is  the  Basis  for  LDR  Treatment 
Variances' 

Under  section  3004(m)  of  the 
Resource  Con.ser\ation  and  Recovery 
Act  (RCR.M.  EPA  is  required  to  set 
"levels  or  methods  of  treatment,  if  any. 
which  substantially  diminish  the 
toxicifv  of  the  waste  or  substantially 
reduce  the  likelihood  of  migration  of 
hazardous  c:onstituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized     EPA  interprets  this 
language  to  authorize  treatment 
standards  based  on  the  performance  of 
best  demonstrated  available  technology 
(BDAT)  This  interpretation  was  upheld 
bv  the  PC  (-/rru/f  m  Hazardous  Waste 
Treatment  Council  vs.  EPA.  88b  F  2d 
355  (DC.  Cir.  1989). 

The  Agencv  recognizes  that  there  may 
be  wastes  that  cannot  be  treated  to 
levels  specified  in  the  regulations  (see 
40  CFR  288  40)  because  an  individual 
waste  matrix  or  ( imcentration  can  be 
substantiallv  niorc  difficult  to  treat  than 
those  wastes  the  Agency  evaluated  in 
establishing  the  treatment  standard  (51 
FR  40576.  November  7.  1986).  or  that  it 
mav  be  inappropriate  to  require  the 
waste  to  be  treated  to  the  level  specified 
or  bv  the  method  specified,  even  though 
sui  h  trtMtment  is  technicallv  possible. 
For  such  wastes.  EPA  has  a  process  by 
which  a  generator  or  treater  may  seek  a 
treatment  variance  (see  40  CFR  268.44). 
Treatment  v.iriances  mav  be  generic 
(under  40  c:FR  268.44(a))  or  site-specific 
(under  40  CFR  268.44(h)).  A  generic 
variance  can  result  in  the  establishment 
of  a  new  treatabilitv  group  and  a 
corresponding  treatment  standard  that 
applies  to  all  wastes  that  meet  the 
criteria  of  the  new  waste  treatability 
group  (55  FR  22526.  June  1.  1990).  A 
site-specific  variance  applies  only  to  a 
specific  waste  from  a  specific  facility. 

On  luiie  13.  2002.  the  Department" of 
Energy  (DOE)  petitioned  EPA  pursuant 
to  40  CFR  268.44  for  a  generic 
treatability  variance  for  mercury-, 
cadmium-,  and  silver-containing 
batteries  that  are  contaminated  with 
radioactive  materials  The  petition  is 
available  in  the  docket  for  this 
rulemaking. 


III.  Why  Are  the  Existing  Standards 
Inappropriate? 

A.  What  Are  the  Wastes  That  Require  a 
Treatment  Variance? 

Batteries  are  used  in  a  variety  of  ways 
across  the  DOE  complex.  For  example, 
nickel-cadmium  (NiCd)  rechargeable 
batteries  are  commonly  found  in 
cellular  and  cordless  telephones.  2-way 
radios,  video  cameras,  portable  power 
tools,  laptop  computers,  and 
radiological  monitoring  equipment. 
Mercurv-containing  and  silver- 
containing  batteries  have  been  widely 
used  in  watches,  calculators,  and 
cameras.  When  these  batteries  reach  end 
of  life,  they  are  typically  classified  as 
radioactive  waste  if  they  were  used  in 
a  radioactively  contaminated  area, 
unless  through  decontamination  and/or 
radiological  surveys  they  can  be  cleared 
for  management  as  non-radiological 
waste.  Sometimes  because  of  cracks, 
fissures,  holes  or  uneven  surfaces  in  the 
battery  casings,  a  reasonable  confidence 
level  that  the  batteries  are  free  of 
radioactive  contamination  cannot  be 
achieved.  In  other  cases,  radioactive 
contamination  is  found  that  cannot  be 
easilv  removed.  In  either  case,  there  will 
always  be  some  batteries  that  are 
deemed  to  be  radioactively 
contaminated. 

Based  on  input  from  individual 
facilities,  DOE  estimates  that  2.653  kg  of 
radioactively  contaminated  waste 
cadmium-containing  batteries,  and  247 
kg  of  radioactively  contaminated  waste 
mercury-containing  batteries  are  in 
storage  across  the  complex.  No  estimate 
is  available  for  silver-containing 
batteries.  Projected  generation  rates  are 
23  kg/yr  for  radioactively  contaminated 
waste  cadmium  batteries  and  4  kg/yr  for 
radioactively  contaminated  waste 
mercury  batteries. 

The  cadmium-containing  waste 
batteries  are  almost  all  NiCd  batteries, 
although  other  types  of  cadmium- 
containing  waste  batteries  such  as 
mercury-cadmium  and  silver-cadmium 
may  be  present  as  well.  At  a  minimum, 
all  of  the  cadmium-containing  waste 
batteries  exhibit  the  toxicity 
characteristic  for  cadmium  and  carrv'  a 
D006  hazardous  waste  code. 

Detail  on  the  specific  types  of 
mercury-containing  waste  batteries 
present  is  limited,  but  it  is  assumed  that 
this  waste  stream  includes  both 
mercury-zinc  and  mercury-cadmium 
batteries.  At  a  minimum,  these  batteries 
exhibit  the  toxicity  characteristic  for 
mercury  and  carry  a  D009  hazardous 
waste  code.  Detail  on  specific  types  of 
silver-containing  waste  batteries  is  also 
limited.  They  may  be  silver-cadmium  or 
of  other  composition.  At  a  minimum. 
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these  batteries  exhibit  the  toxicity 
characteristic  for  silver  and  carry  a  DO  11 
hazardous  waste  code. 

While  not  representing  a  large  volume 
of  waste,  radioactively  contaminated 
cadmium-,  mercury-,  and  silver- 
containing  batteries,  which  must  be 
managed  as  mixed  waste  (i.e.,  RCRA 
hazardous  and  radioactive),  present  an 
ongoing  waste  disposal  problem  for 
several  sites  in  the  DOE  complex.  This 
situation  has  developed  because  the 
existing  applicable  LDR  treatment 
standards  are  inappropriate,  as 
explained  below.  Moreover,  neither  EPA 
nor  DOE  is  aware  of  any  commercial 
metals  recovery  facility  that  currently 
accepts  radioactively  contaminated 
cadmium-,  or  mercury-containing  waste 
batteries  for  treatment. 

B.  What  Are  the  New  Treatment 
Standards? 

Under  existing  land  disposal 
restriction  (LDR)  treatment  standards, 
cadmium-containing  waste  batteries  are 
classified  as  D006  Cadmium  Containing 
Batteries  Subcategory  waste.  As  such, 
they  are  subject  to  the  specified 
technology  of  RTHRM  (thermal  recovery 
of  metals).  Most  mercury-containing 
waste  batteries  are  classified  as  D009 
High  Mercury-Inorganic  Subcategory 
waste  because  they  are  inorganic, 
exhibit  the  toxicity  characteristic  for 
mercury  (under  40  CFR  261.24(b)),  and 
contain  greater  than  260  ppm  total 
mercury.  As  such,  they  are  subject  to  the 
specified  technology  of  RMERC 
(roasting/retorting  with  recovery  of 
mercury).  In  both  cases,  the  objective  of 
the  specified  technology  is  to  volatilize 
the  metals  in  a  high  temperature 
treatment  unit  and  subsequently 
condense  and  collect  them  for  reuse, 
while  significantly  reducing  the 
concentration  of  metals  in  the  waste 
residual.  This  approach  is  technically 
inappropriate  for  radioactively 
contaminated  cadmium-  and  mercury'- 
containing  batteries,  because  the 
recovered  metals  would  likely  contain 
residual  radioactive  contamination.  As  a 
consequence,  the  recovered  metals 
would  have  an  extremely  low 
probability  for  reuse. 

For  silver-containing  batteries  that  are 
Don.  the  existing  LDR  treatment 
standards  require  treatment  to  meet 
numerical  constituent  concentration 
levels  for  silver  and  any  underlying 
hazardous  constituents.  Meeting  these 
standards  could  involve  manually 
segregating  the  silver-containing 
batteries  from  commingled  waste 
batteries  before  treatment,  which  could 
entail  increased  worker  exposure  to 
radiation  and  result  in  the  generation  of 


larger  volumes  of  radioactively 
contaminated  waste  for  disposal. 

As  a  result,  we  intend  to  grant  a 
national  treatment  variance  by 
designation  of  new  treatment 
subcategories  for  these  materials.  We 
believe  that  the  appropriate  treatment 
standard  is  macroencapsulation  in 
accordance  with  the  design  and 
operating  standards  of  40  CFR  268.45. 
Macroencapsulation  of  debris  is  defined 
at  40  CFR  268.45  Table  1  as: 

Application  of  surface  coating 
materials  such  as  polymeric  organics 
[e.g..  resins  and  plastics)  or  use  of  a 
jacket  of  inert  inorganic  materials  to 
substantially  reduce  surface  exposure  to 
potential  leaching  media. 

The  design  and  operating  standard 
requires  that  the  encapsulating  material 
must  completely  encapsulate  the  waste 
and  be  resistant  to  degradation  by  the 
debris  and  its  contaminants  and 
materials  into  which  it  may  come  into 
contact  after  placement  (e.g..  leachate, 
other  waste,  or  microbes). 

Encapsulation  technologies  are 
applicable  primarily  to  wastes 
containing  hazardous  metal 
constituents.  Macroencapsulation  is  the 
required  treatment  for  D008  radioactive 
lead  solids  subcategory*  y\'astes  and  K175 
mercury-bearing  wastes. 
Macroencapsulation  is  also  an 
alternative  treatment  standard  for 
hazardous  debris.  We  believe  that 
macroencapsulation  is  appropriate  for 
these  radioactively  contaminated 
batteries,  because  it  would  require 
minimal  worker  handling  and  reduce 
the  potential  for  leaching  media  to 
contact  the  batteries  following  disposal. 
Thus,  macroencapsulation  would 
minimize  worker  exposure  to 
radioactivity  and  the  potential  for 
release,  which  we  wish  to  encourage. 

rv.  state  Authority 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  a  qualified  State  to 
administer  and  enforce  a  hazardous 
waste  program  within  the  State  in  lieu 
of  the  federal  program,  and  to  issue  and 
enforce  permits  in  the  State.  A  State 
may  receive  authorization  by  following 
the  approval  process  described  under  40 
CFR  271.21.  See  40  CFR  part  271  for  the 
overall  standards  and  requirements  for 
authorization.  EPA  continues  to  have 
independent  authority  to  bring 
enforcement  actions  under  RCRA 
sections  3007,  3008,  3013.  and  7003.  An 
authorized  State  also  continues  to  have 
independent  authority  to  bring 
enforcement  actions  under  State  law. 


After  a  State  receives  initial 
authorization,  new  Federal 
requirements  promulgated  under  RCR.^ 
authority  existing  prior  to  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  do  not  apply  in 
that  State  until  the  State  adopts  and 
receives  authorization  for  equivalent 
State  requirements.  In  contrast,  under 
RCRA  section  3006(g)  (42  U.S.C. 
6926(g)),  new  Federal  requirements  and 
prohibitions  promulgated  pursuant  to 
HSWA  provisions  take  effect  in 
authorized  States  at  the  same  time  that 
thev  take  effect  in  unauthorized  States. 
As  such.  EPA  carries  out  HSWA 
requirements  and  prohibitions  in 
authorized  States,  including  the 
issuance  of  new  permits  implementing 
those  requirements,  until  EPA 
authorizes  the  State  to  do  so. 

Authorized  States  are  required  to 
modify'  their  programs  when  EPA 
promulgates  Federal  requirements  that 
are  more  stringent  or  broader  in  scope 
than  existing  Federal  requirements 
RCRA  section  3009  allows  the  States  to 
impose  standards  more  stringent  than 
those  in  the  Federal  program.  See  also 
§271.1(i).  Therefore,  authorized  States 
are  not  required  to  adopt  Federal 
regulations,  both  HSWA  and  non- 
HSWA.  that  are  considered  less 
stringent  than  existing  Federal 
requirements. 

B.  Effect  on  State  Authorization 

The  requirements  of  today's  rule,  in 
EPA's  view,  are  neither  more  nor  less 
stringent  than  current  regulaton,- 
requirements.'  Therefore,  when 
promulgated,  the  Agency  will  add  the 
rule  to  Table  1  in  40  CFR  271. l(j),  which 
identifies  the  Federal  program 
requirements  that  are  promulgated 
pursuant  to  HSWA.  Although  States  are 
only  required  to  adopt  requirements  that 
are  more  stringent  than  the  existing 
provisions.  EPA  strongly  encourages 
States  to  adopt  the  provisions  of  today's 
rule. 

V.  Regulatory  Requirements 

A.  Executive  Order  12866:  Regulator}- 
Planning  and  Review- 
Under  Executive  Order  12866.  (58  FR 
51735.  October  4.  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant  "  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 


■  .-MliiLiueh  t'  i(ia\  s  rule  is  grdntf d  through  the  40 
f:FR  26H  44  vanaiiLe  prncBss,  the  .JiRencv  has 
determineti  ihdt  llie  new  standards  are  neither  more 
nor  less  stringent  than  the  current  standards.  This 
is  because  t(ida\  s  rule  offers  a  different  technical 
approach  Imai  nencapsulatinn)  over  the  current 
technical  approaches  of  recuven,  aiid  stabilization. 
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regulalorv  a(  timi  '  as  uiii'  that  i>  liki-U 
to  result  in  a  rule  that  may 

(1)  Have  an  annual  effect  on  the 
economv  of  Si 00  millmn  nr  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
prf)ductivitv.  competition,  jobs,  the 

■  nvironment.  public  health  or  safety,  or 
State.  I(H  al.  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
iir  loan  programs  or  the  rights  and 
nhligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  [irinrities,  (ir  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review 

B  Refiulatory-  FIt-xibilitv  Act  IRFAl.  us 
Amended  bv  the  Small  Business 
Rpgul(i!'>r.  Ftilnrrement  Fairness  Act  of 
1996  ISBHEFA.l.  5  i'.S  C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  anv  rule  subject  tn  notice 
and  comment  rulemaking  requirements 
under  the  .Xdininistr.itive  Procedure  Act 
ur  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
signifif  ant  e(  nnoinir  impact  f)n  a 
suh-.tantKil  number  nt  sirwil  entities. 
Small  entities  include  small  businesses, 
small  organizatKjns.  and  small 
governmental  lurisdictions. 

piir  purposes  of  assessing  the  impiUts 
of  today  s  rule  on  small  entities,  a  small 
entity  is  defined  as;  (1)  A  small  business 
that  has  fewer  than  1000  or  100 
employees  per  firm  liepending  upon  the 
SIC  code  the  firm  primarily  is  classified: 
(2)  a  small  governmental  lurisdiction 
that  is  a  government  of  a  citv.  (  nunty. 
town,  schiiol  distru:t  or  spec:i<il  (li->tr:i  i 
with  a  population  of  less  than  3U.UUU, 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
iiulependentiv  owned  and  operated  and 
is  not  dominant  in  its  field. 

This  rule  is  not  expected  to  result  in 
a  net  cost  to  an\  affected  entit\'  Thii>, 
adverse  impacts  are  not  antic  ipated 
Costs  c:ould  increase  for  entities  that  are 
not  complying  with  current 
requirements,  but  even  these  i  osts. 
which  are  not  properh'  attributable  to 
the  current  rulemaking,  would  not  be 
expected  t(j  result  in  significant  impacts 
on  a  substantial  number  of  small 
entities. 


.\tter  I  ollsldering  the  e(  imonui 
iinp.ii  ts  of  t(Hiav's  rule  on  small  entities. 
I  certify  that  this  action  will  not  have  a 
significant  e(  onoinii   unpad  on  a 
substantial  nuiiitiei  of  small  entities. 

C.  Paperwork  Rt'dudion  Art 

This  rule  does  not  change  in  anv  way 
the  paperwork  recjiiirements  already 
applic  able  to  r<idio,i(  ti\e  (  admium-. 
men  ur\-,  or  siher-containing  batteries 
Then?fore,  it  does  not  affei:t 
recjuirements  umier  the  Paperwork 
Redur.lion  A(  I 

D.  I'nfuitdt'd  Mumidtt^s 

Title  11  ol  the  I  nfuiided  .Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  retjuirements  for 
leiieral  agiMicies  to  assess  the  effet  ts  ol 
their  ri'gulatorv  ac:tions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  LiMR.A. 
V.VA  generalh  must  prepare  a  written 
statement,  ini  liuiing  a  (  iist-bent'lit 
analysis,  toi  the  [)ro[)ose(l  and  final 
rules  with     federal  mandates"  that  may 
result  in  expenditures  by  state,  local. 
and  tribal  governments,  in  the  aggregate. 
or  to  the  private  sector,  of  .SlOO  million 
or  more  in  any  one  year. 

Before  promulgating  a  rule  for  which 
a  written  statt^menl  is  needed,  section 
205  of  the  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasoiialile  number  of  regulatory 
alternatives  and  adopt  the  least  costlv, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  .111  altern.iti\e  other  than  the  least 
I  iistU  ,  most  (  ost-effefitive.  or  least 
lmrden^(inie  alternative  if  the    • 
Adniuiistr.itor  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments. 
UK  hiding  tribal  governments,  it  must 
h.uf  develi.iped  under  section  203  of  the 
1  MRA  a  small  government  agency  plan. 
The  [il.in  must  [)ro\  ide  for  notifying 
pnieiili.dU  .ittected  small  governments. 
enalile  otfii  lals  of  affected  small 
go\ernnients  to  have  meaningful  and 
timeK  input  in  the  tlevelopment  ot  EPA 
regulator\  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  liducating.  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  Agency's  analysis  of  compliance 
with  the  Unfunded  Mandates  Reform 
Act  (I'MRA)  of  1995  found  that  today's 
rule  imposes  no  enforceable  duty  on  any 


state,  local  or  tribal  government  or  the 
private  sector.  This  rule  contains  no 
federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
state,  local,  or  tribal  governments  or  the 
private  sector  In  additi(jn.  EPA  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
g{jyernments.  Because  we  consider 
today's  rule  to  be  neither  more  nor  less 
stringent  than  the  current  regulations. 
state  governments  are  not  required  to 
adopt  the  proposed  changes.  The  UMRA 
generally  excludes  from  the  definition 
of  "Federal  intergovernmental  mandate" 
duties  that  arise  from  participation  in  a 
voluntary  federal  program.  The  UMR.^ 
also  excludes  from  the  definition  of 
"Federal  private  sector  mandate  "  duties 
that  arise  from  participation  in  a 
voluntary  federal  program.  Therefore, 
we  have  determined  that  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

E  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
\arious  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  gox'ernment.  as  specified  in 
Executive  Order  13132.  because  states 
are  not  required  to  adopt  the  provisions 
of  this  rule.  Thus.  Executive  Order 
13132  does  not  apply  to  this  rule. 

F  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
(^rovernments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  "  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  'meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
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Executive  Order  13175,  because  it  does 
not  preempt  tribal  law.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Children's 
Health 

"Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997) 
applies  to  any  rule  that  EPA  determines 
(1)  "economically  significant"  as 
defined  under  Executive  Order  12866. 
and  (2)  concerns  an  environmental 
health  or  safety  risk  that  EPA  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potential  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency.  This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  rule  as 
defined  by  Executive  Order  12866,  and 
because  the  Agency  does  not  have 
reason  to  believe  the  environmental 
health  or  safety  risks  addressed  by  this 
action  present  a  disproportionate  risk  to 
children.  When  the  subject  wastes  are 
treated  and  disposed  in  accordance  with 
this  regulation,  the  Agency  believes  that 
future  risks  to  the  human  health  and  the 
environment  will  be  minimized. 

H.  Executive  Order  1321 1 :  Energy 
Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Effect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 


adopted  by  voluntarv'  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  though  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rule  does  not  establish  new  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations"  (February  11. 
1994)  is  designed  to  address  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  environmental  justice 
concerns  and  has  assumed  a  leadership 
role  in  environmental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
and  adverse  human  health  and 
environmental  impacts  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
In  response  to  Executive  Order  12898. 
EPA's  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  formed 
an  Environmental  Justice  Task  Force  to 
analyze  the  array  of  environmental 
justice  issues  specific  to  waste  programs 
and  to  develop  an  overall  strategy  to 
identifv  and  address  these  issues 
(OSWER  Directive  No.  9200.3-17). 
Facilities  that  would  be  affected  by 
today's  rule  include  any  facility 
generating  hazardous  radioactive 
cadmium,  radioactive  mercury,  or 
radioactive  silver  batteries  for  treatment 
or  disposal.  The  Agency  does  not 
believe  that  today's  rule  will  result  in 
anv  disproportionately  negative  impacts 
on  minority  or  low-income  communities 
relative  to  affluent  or  non-minority 
communities,  because  today's  rule  will 
facilitate  the  removal  of  the  subject 
hazardous  wastes  from  current 
generation  sites  for  treatment  and 
controlled  disposal  to  ensure  protection 
of  human  health  and  the  environment. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effei  t.  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  H'juse  of  the 
Congress  and  to  the  Ccmptroller  (General 
of  the  United  States  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S  .Senate, 
the  U.S.  House  of  Representatives,  ^nd 
the  Comptroller  General  of  the  I  'nited 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  Major  rule 
cannot  take  effect  until  bO  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule  "  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  45  days  following  the 
publication. 

List  of  Subjects 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  material  transportation. 
Hazardous  waste.  Indians-lands. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Uated:  .Septi-mln'r  M).  2002. 
Christine  Todd  Whitman. 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  lollows; 

Authority:  42  I'.S.C.  f)90.T.  fi912la),  fi921. 
anci  (.924 

2.  In  §  268.40.  the  Table.  "Treatment 
Standards  for  Hazardous  Wastes  "  is 
amended  by  adding  entries  to  the  end  of 
entries  D006.  D009.  and  DOl  1  to  read  as 
follows.  The  footnotes  are  republished 
without  change. 


§  268.40    Applicability  of  treatment  standards. 

***** 
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D006J 


Treatment  Standards  for  Hazardous  Wastes 


'.Vaste  description  and  treatment.  Requ 
latory  sutxrategorv ' 


Regulated  hazardous  constituent        Wastewaters  Nonwastewaters  Con- 

Concentration  centration  in  mg/kg''  unless 

V.o  ,  M               T  ""k^  ,    °'  noted  as    mg/L  TCLP".  or 

Common  name           CAS='No              technology  ^ 

code^ 


Radioactrvei'y  contamiddieO  cddmium 
containing  batteries  iNote:  This  sub 
category   consists   of   nonwastewdters 

Oniyl 


Cadmium  7440-^3-9 


NA 


technology  code 


Macroencapsulation  in  ac- 
cordance with  40  CFR 
26845 


D009^ 


Mercup/    7439-97-6 


NA 


Don  ^ 


Radioactively  contaminated  mercur\ 
containing  Dattenes  (Note:  This  sub 
category   consists  of  nonwastewdters 

onlyi 


Radioactiveiy  contaminated  silver  con 
taming  banenes  (Note:  This  sub- 
category   consists   of   nonwastewaters 

only  I 


Silver  7440-22-4 


NA 


Macroencapsulation  in  ac- 
cordance with  40  CFR 
26845 


Macroencapsulation  in  ac- 
cordance with  40  CFR 
26845 


Footnotes  to  Treatment  Standard  Table  266.40  .  -r      .        .,i->       ,  . 

■  The  waste  descnptions  provided  m  this  table  do  not  replace  waste  descnptions  in  40  CFR  part  261  Descnptions  of  Treatment/Regulatory 
Subcategones  are  provided  as  needed  to  distinguish  between  applicability  of  different  standards  ^  , 

-CAS  means  Chemical  Abstract  Sen/ices  When  the  waste  code  and/or  regulated  constituents  are  descnbed  as  a  combination  of  a  chemical 
with  Its  sails  and/or  esters,  the  CAS  number  is  given  for  the  parent  compound  only 

'Concentration  standards  for  wastewaters  are  expressed  in  mg/l  and  are  based  on  analysis  of  composite  samples 

*AII  treatment  standards  expressed  as  a  Technology  Code  or  combination  of  Technology  Codes  are  explained  in  detail  in  40  CFR  268  42 
Table  1— Technology  Codes  and  Descriptions  of  Technology-Based  Standards 

-"Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
were  established  m  pari  based  upon  incineration  in  units  opeated  in  accordance  with  the  technical  requirements  of  40  CFR  Pari  264,  Subpart 
O  or  Pan  265  Subpart  O  or  based  upon  combustion  in  fuel  substitution  units  operating  in  accordance  with  applicable  technical  requirements.  A 
facility  may  comply  with  these  treatment  standards  according  to  provisions  in  40  CFR  268  40(d)  All  concentration  standards  for  nonwastewaters 
are  based  on  analysis  of  grab  samples 

^  These  wastes  when  rendered  nonhazardous  and  then  subsequently  injected  in  a  Class  I  SDWA  well,  are  not  subject  to  treatment  standards 

(See  §148  l(d)i 

PART  271— REQUIREMENTS  FOR  AUTHORIZATION  OF  STATE  HAZARDOUS  WASTE  PROGRAMS 


.i.  Tht'  duthnntv  citatinn  for  part  1"  \  i  oiitimit"-  tn  read  as  follows: 
.\uthoritv:  4J  1    S  (.    h'tir.    h^iUiHl.  ami  ti'ljt.. 

4   Sertiiin  ^7\  \[]]  is  amencicci  h\  .iddiiii;  th«' following  entries  to  Table  1  in  chronological  order  bv  date  of  publication 
to  read  as  follows 

§271.1     Purpose  and  scop>e. 


Table  1.— Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


Sept   30   2002 


Land  Disposal  Restrictions  National  Treatment  Variance 
to  Designate  New  Treatment  Subcategones  for  Radio- 
actively  Contaminated  Cadmium-  Mercury-,  and  Sil- 
ver-Containing Batteries 


Insert  Federal  Register  ci- 
tation page  numbers]. 


November  21,  2002 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  268  and  271 

[FRL-7390-8;  Docket  Number   RCRA-2002- 
0027] 

RIN  2050-AE99 

Land  Disposal  Restrictions:  National 
Treatment  Variance  to  Designate  New 
Treatment  SutKategories  for 
Radioactively  Contaminated 
Cadmium-,  Mercury-,  and  Silver- 
Containing  Batteries 

agency:  Hiu  iriiiirii.'iUdl  ['roitH  ti.ni 
A^.'iu  \  iF.PA). 
ACTION:  F'r -pn^.'ii  rule. 


SUMMARY:  KI'A  l^  pri'pnsing  to  take 
iiirf(  t  fiiMl  n  fii'ti  f'l  i;raiit  a  national 
tri'rit.ihilit\  \  an.iiK  >'  trnm  th>'  !..iiiii 
Disp.is.il  Kf'strn  tmn-    I. UK    tfatiiifur 
^tdll(i<irli■^  U  T  ruii  1,11  ti\  •■;\ 
(  imt.iiiimdtfd  (  ddnuiirn-    im'Ti  .ir\      .iiul 
Nil\  t'r-(  nnt.imin^  hattcri''--  b\ 
ii('-<i-;ndtinu  n>'v\  tr>'<itni>Tit  ^utit  dtf<;i  Tit'- 
for  tht'sr'  wd-t*--  in  ffspiiiis.'  tu  a 
ruUnndkiiiL;  (u'titi'm  trDrii  th>' 
Dt'pdrtmfnt  'it  Kn-'rL;\     Fh.'  <  urr^Mit 
tft'dtnu-nt  -tdiuidnis  '  it  'h'Tiii  il  rt-i  .i\  >t\ 
tor  (  adnmiin  ti.ittt'rif-  iiiii    't  rndstiiu 
diui  rt'tortiiii;  fur  nu-n  ur\  tidtttTU'--  ar>' 
U'{  hriu  dUv  mapprnpridtf  hn  au->'  iii\ 
r>'(  (i\-f'rf'(l  nif'tdK  wmild  likrl\  i  nnidiii 
rt'-uludi  radii  Mc  tivf  c  nntaminatinii  iiid 
nut  h*-  u-idbU'   Th>'  i  urrt-'nt  niinuTu  ai 
trt'dtrnt-nt  -tamiard  fur  -ii\t'r  ti.ittfri"-  i- 
dl^n  inapprnpnat*'  '.n'l  aii-f'  'it  fh'' 
putt'ntidl  in(  rt'dsf  in  radhitiMH  .'xp.jsurf 
III  '.VMrk>Ts  dSSOciate(f  with  nianuallx 
-.t'i^rt'i^dtint:  silvfT-containini;  tiatt'Tif- 
f'T  tfif  purpos*'  of  trf'dtn:i»'nt 
Mdi  riifncdpsuldtmn  m  a(  !  iirdan(  >'  v\  itti 
tht'  prnvision-  tnr  trfatmcnt  staiiiiard- 


for  hd/.ardous  dt'firis  is  proposed  as  the 
rt'iiuirrd  trt'dtniiMit  prior  to  land 
disposal 

In  tfif    Kulfs  dnd  Regulations" 
set  turn  of  tfie  Federal  Register,  we  are 
[iLifilisfunt;  d  direct  final  rule  that  would 
ilfsignate  a  new  treatment  subcategory 
for  radioai  tivelv  contaminated 
1  admiuin,  inercurv,  and  silver- 
i  ont.iinin^  batteries  without  prior 
(iroposal  because  we  view  this  action  as 
nmu  ontroversial  and  we  anticipate  no 
signifi(  ant  adverse  comment.  We  have 
.■xplained  our  reasons  for  this  approach 
111  thf  prt'ainf)lf  to  the  dire(  I  final  rule. 
It  \sf  n-i  f'lM'  significant  adverse 
(  nninient  on  the  dirt-ct  final  nile. 
hnwi'ver   wf  will  withdraw  the  direct 
tiii.il  at  tioii  and  the  treatment  variance 
will  not  t.ike  effect    W'f  will  nut  institute 
1  sf(  mid  I  oriuiit'iit  period  on  this  action, 
.\n\  parties  interested  in  commenting 
.  n  this  pro[)os(>d  variance'  must  do  so  at 
this  tmif 

DATES:  I'll  make  surt-  KP.-\  considers 
\  iiur  (  uiiinu'iits  or  suggested  re\isi(ms  to 
this  (impos.ij,  thfv  must  be  postmarketl 
I  in  or  bfturt'  November  ti.  2002, 
ADDRESSES:  ( .onunents  mav  be 
Mihmittfd  elc(  tronuallv.  bv  mail,  or 
thrnugh  hand/ delivery  courier.  You 
must  st'ud  an  original  and  two  copies  of 
thf  I  uniiiu'nts  referencing  Docket 
Numb.T  K(:KA-2002-U027  to:  EPA 
l)o(  ket  Center  (FPA/DC).  B102.  EPA 
Wrst    1  U)l  Constitution  Ave.  N\V. 
U,i-bington,  DC  20460-0002 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Ui'iuTal  information,  call  the  RCR,\  C^all 
C.'iitfr  at  l-H()0-424-M,i46  or  TDD  1- 
H(ii)-.'):"i  t-7H72  (hearing  impaired), 
Cillers  within  the  Washington 
Mt'trnpolitan  .\rea  must  dial  703-412- 
MHIO  nr  TDD  70,-i-412-3323  (hearing 
im[iairedj.  The  KCR.-\  Call  Center  is 


open  Monday-Friday,  9  a.m.  to  4  p.m.. 
Eastern  Standard  Time.  For  more 
information  on  specific  aspects  of  this 
proposed/direct  final  rule,  contact  Mr. 
lohn  Austin  at  703-308-0436, 
austin  john@epa.gov.  or  write  him  at  the 
Office  of  Solid  Waste,  5302W,  US,  EPA, 
Ariel  Rios  Building,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460, 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Land  Disposal 
Restrictions:  National  Treatment 
Variance  to  Designate  New  Treatment 
Subcategories  for  Radioactively 
Contaminated  Cadmium-,  Mercury-,  and 
Silver-Containing  Batteries,  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action  that 
is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

List  of  Subjects 

40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  material  transportation. 
Hazardous  waste,  Indians-lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  .September  30.  2002. 
Christine  Todd  Whitman. 
.Adminislralor. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  trom 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  7, 
2002 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Noninsured  Crop  Disaster 
Assistance  Program;  sea 
grass  and  sea  oats; 
published  10-7-02 
COIMIMODITY  FUTURES 
TRADING  COMMISSION 
Organization,  functions,  and 
authority  delegations: 
Clearing  and  Intermediary 
Oversight  Division  et  a!.; 
published  10-7-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  10-7-02 
North  Carolina;  published  8- 
8-02 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update:  published  9-5- 
02 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
substances: 

Buprenorphine;  placement 
into  Schedule  III; 
published  10-7-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Planning  and  research: 
Metropolitan  transportation 
planning  and 
programming;  additional 
time  for  New  York  City 
due  to  terrorist  attacks; 
published  10-7-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 


Califomia;  comments  due  by 
10-15-02;  published  8-15- 
02  [FR  02-20687] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Horse  quarantine  facilities, 
permanent,  privately 
owned;  standards: 
comments  due  by  10-15- 
02;  published  9-30-02  [FR 
02-24752] 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations; 
General  administrative 
regulations,  group  risk 
plan  of  insurance 
regulations  for  2003  and 
succeeding  crop  years, 
and  common  crop 
insurance  regulations; 
comments  due  by  10-18- 
02;  published  9-18-02  [FR 
02-23667] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 
Wildlife;  2003-2004 

subsistence  taking; 

comments  due  by  10-18- 

02;  published  8-5-02  [FR 

02-19621] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

North  Pacific  Groundfish 
Observer  Program; 
comments  due  by  10- 
16-02;  published  9-16- 
02  [FR  02-22834] 

Northeastern  United  States 

fisheries — 

Mid-Atlantic  Fishery 
Management  Council; 
meetings;  comments 
due  by  10-15-02; 
published  9-9-02  [FR 
02-22836] 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
15-02;  published  9-13- 
02  [FR  02-23383] 


Pacific  Coast  groundfish: 
exempted  fishing 
permits:  comments  due 
by  10-15-02:  published 
9-27-02  [FR  02-24514] 

West  Coast  salmon: 
comments  due  by  10- 
15-02:  published  9-27- 
02  [FR  02-24372] 
Meetings 
New  England  Fishery 

Management  Council; 

comments  due  by  10-15- 

02:  published  9-4-02  [FR 

02-22522] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Customer  funds:  deposit  in 
foreign  depositones  and  in 
currencies  other  than  US. 
dollars:  comments  due  by 
10-15-02:  published  8-13- 
02  [FR  02-20471] 

ENERGY  DEPARTMENT 

Human  Reliability  Program; 
hearings:  comments  due  by 
10-15-02:  published  7-17-02 
[FR  02-17803] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 

Act): 

Undue  discnmination; 
remedying  through  open 
access  transmission 
service  and  standard 
electncity  market  design; 
comments  due  by  10-15- 
02:  published  8-29-02  [FR 
02-21479] 
Practice  and  procedure: 

Critical  energy  infrastructure 
information:  public 
availability  restriction; 
comments  due  by  10-15- 
02:  published  9-13-02  [FR 
02-23302] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Massachusetts: 

perchloroethylene  dry 

cleaning  facilities: 

comments  due  by  10-16- 

02;  published  9-16-02  [FR 

02-23257] 
Air  pollution  control: 
Federal  and  State  operating 

permits  programs, 

sufficiency  monitoring 

requirements;  scope 

clarification;  comments 

due  by  10-17-02; 

published  9-17-02  [FR  02- 

23588] 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 

trucks,  heavy-duty 


vehicles  and  engines, 
nonroad  engines,  and 
motorcycles    motor  vehicle 
and  engine  compliance 
program  tees,  comments 
due  by  10-19-02, 
published  8-7-02  [FR  02- 
19563] 
Air  pollution,  hazardous 
national  emission  standards. 
Surface  coating  of 
miscellaneous  metal  parts 
and  products   comments 
due  by  10-15-02 
published  8-13-02  [FR  02- 
14759] 
Air  quality  implementation 
plans,  approval  and 
promulgation    various 
Stales,  air  quality  planning 
purposes,  designation  of 
areas 

Maine,  comments  due  by 
10-17-02   published  9-17- 
02  [FR  02-23589] 
Air  quality  implementation 
plans,  approval  and 
promulgation    various 
States 

California:  comments  due  by 
10-15-02.  published  9-13- 
02  [FR  02-23253] 
Delaware,  comments  due  by 
10-15-02,  published  9-12- 
02  [FR  02-23259] 
Utah,  comments  due  by  10- 
15-02:  published  9-12-02 
[FR  02-23084] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities 
Imidaclopnd,  etc  ,  comments 
due  by  10-16-02 
published  9-17-02  [FR  02- 
23595] 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update:  comments  due 
by  10-15-02,  published 
9-12-02  [FR  02-22981] 
National  pnonties  list 
update:  comments  due 
by  10-15-02,  published 
9-12-02  [FR  02-22982] 
Toxic  substances 
Polychlorinated  biphenyls 
(PCBs)— 

Manufactunng  (including 
import),  processing,  and 
distnbution  in 
commerce:  exemptions: 
comments  due  by  10- 
17-02,  published  9-17- 
02  [FR  02-23718] 

FEDERAL  RESERVE 
SYSTEM 

Membership  of  State  thanking 
institutions  (Regulation  H) 
Reporting  and  disclosure 
requirements   comments 
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due  by  10-15-02, 
puDlished  9-13-02  [FR  02- 
23364 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Equal  Access  !o  Justice  Act 
implementation    comments 
due  Dy  10-15-02    published 
8-13-02  :fR  02-20307; 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Alaska  National  interest  Lands 
Conservation  Act    Title  Vill 
implementation  (Subsistence 
priority! 

Wildlife    2003-2004 
subsistence  taking 
comments  due  by  10-18- 
02    published  8-5-02  :fR 
02-19621; 
Endangered  and  threatened 
species 
Critical  habitat 
designations- 
Plant  species  from 

Northwestern  Hawaiian 
islands    HI    comments 
due  by  10-15-02 
Dublished  9-12-02  ;FR 
02-23250; 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Surface  coal  mining  and 
reclamation  operations 
Bonding  and  other  financial 
assurance  mechanisms 
for  treatment  of  long-term 
pollutional  discharges  and 
acid, toxic  mine  drainage 
related  issues    comments 
due  by   10-15-02 
published  7-16-02  TR  02- 
17892; 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Executive  Office  tor 
Immigration  Review 

Aliens  with  criminal 
convictions  before  Apnl  1, 
1997    relief  from 
deportation  or  removal, 
comments  due  by  10-15- 
02    published  8-13-02  [FR 
02-20403; 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities   domestic  licensing 


Combustible  gas  control  in 
containment    comments 
due  by  10-16-02 
published  8-2-02  jFR  02- 
19419; 

PERSONNEL  MANAGEMENT 

OFFICE 

Awards 

Senior  career  employees 
and  Senior  Executive 
Service  career  members 
Presidential  Rank  Awards 
and  other  awards 
comments  due  by   10-15- 
02    published  8-13-02  [FR 
02-20435] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies 
Cerlification  of  management 
investment  company 
Shareholder  reports  and 
designation  of  certified 
shareholder  reports  as 
Exchange  Act  periodic 
reporting  forms    comments 
due  by   10-16-02 
published  9-9-02  (FR  02- 
22658] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution 
sSffivage  and  marine 
firefighting  requirements 
tank  vessels  carrying  oil 
response  plans — 
Extension  of  comment 
period    meeting 
comments  due  by  10- 
18-02    published  8-7  02 
;FR  02-19910] 

TRANSPORTATION 
DEPARTMENT 

Standard  time  zone 
boundaries 
North  Dakota,  comments 

due  by  10-17-02 

published  9-17-02  [FR  02- 

237071 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Airt)us    comments  due  by 

10-15-02    published  9-13- 

02  [FR  02-232921 
Boeing    comments  due  by 

10  1502    published  8-16- 

02  [FR  02-20513] 


Bombardier- Relax  GmbH, 

comments  due  by  10-15- 

02   published  8-16-02  [FR 

02-20266] 
Dormer:  comments  due  by 

10-15-02,  published  9-13- 

02  [FR  02-23291] 
Eurocopter  France, 

comments  due  by  10-15- 

02    published  8-14-02  [FR 

02-20518] 
McDonnell  Douglas. 

comments  due  by  10-15- 

02,  published  8-16-02  [FR 

02-20514] 
Raytheon   comments  due  by 

10-15-02,  published  8-9- 

02  [FR  02-20135] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Hazardous  materials 
Hazardous  materials 
transportation — 
Motor  carriers  transporting 
hazardous  materials 
security  requirements: 
comments  due  by  10- 
15-02,  published  7-16- 
02  (FR  02-17899] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  matenals 
Hazardous  matenals 
transportation — 

Motor  earners  transporting 
hazardous  matenals, 
security  requirements, 
comments  due  by  10- 
15-02    published  7-16- 
02  [FR  02-17899] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Marketable  stock,  mark  to 
market  treatment  election 
comments  due  by  10-16- 
02    published  7-31-02  [FR 
02-19124] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043   This  list  is  also 
available  online  at  http:// 
www  nara  gov/fedreg/ 
plawcurr  html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
US   Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www  access  gpo.  gov/nara/' 
naraOOS  html  Some  laws  may 
not  yet  be  available. 

H.R.  455a/P.L.  107-234 

To  extend  the  Insh  Peace 
Process  Cultural  and  Training 
Program    (Oct.  4,  2002:  116 
Stat    1481) 

H.J.  Res.  112/P.L.  107-235 

Making  further  continuing 
appropnations  for  the  fiscal 
year  2003,  and  for  other 
purposes   (Oct.  4,  2002;  116 
Stat.  1482) 

Last  List  October  3,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message. 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquines  sent  to  this 
address. 
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CFR  CHECKLIST 


Title 


Stock  Numlier 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infomiation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1 530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

S1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P  O  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Trtle  Stock  Numlier  Price       Revision  Date 


1,  2  (2  Reserved)  (869-048-0000 1-1) 9,00 

3  (1997  Compilation 
and  Parts  100  and 

I          101)  (869-048-00002-0) 59,00 

4  (869-048-00003-8)  9.00 

5  Parts: 

1-699  (869-048-00004-6)  57.00 

700-1199  (869-048-00005-4)  47.00 

1200-£nd,  6/6 

Reserved)  (869-048-00006-2)  58.00 

7  Parts: 

1-26  (869-048-00001-1)  41.00 

27-52  (869-048-00008-9) 47.00 

53-209 (869-048-00009-7)  36.00 

210-299 (869-048-00010-1) 59.00 

300-399 (869-048-0001 1-9) 42.00 

400-699 (869-048-00012-7)  57.00 

700-899 (869-048-00013-5)  54,00 

900-999 (869-048-00014-3)  58.00 

1000-1199  (869-048-00015-1)  25.00 

1200-1599  (869-048-00016-0)  58.00 

1600-1899  (869-048-00017-8)  61.00 

1900-1939  (869-04&-00018-6)  29.00 

1940-1949  (869-048-00019-4)  53.00 

1950-1999  (869-048-00020-8)  47.00 

2000-£nd (869-048-00021-6)  46.00 

8  (869-048-O0022-4)  58.00 


9  Psrtsr 

1-199  ..'. (869-048-00023-2) 

200-End  (869-048-00024-1) 


58.00 
56.00 


10  Parts: 

1-50  (869-048-00025-4)  58.00 

51-199 (869-048-00026-7) 56.00 

200-499 (869-048-00027-5)  44,00 

500-End  (869-048-00028-3) 58.00 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-00030-5) 30.00 

200-219 (869-048-00031-3) 36.00 

220-299 (869-048-00032-1) 58.00 

300-499 (869-048-00033-0)  45.00 

500-599 (869-048-00034-8)  42.00 

600-End (869-048-00035-6) 61.00 

13 (869-048-00036-4)  47.00 


Jan,  1,  2002 

'Jon   1,  2002 
"Jan,  1,  2002 

Jan,  1,  2002 
Jan   1.  2002 

Jan.  1.  2002 


Jan. 
Jan 


2002 
2002 


Jan,  1,  2002 
Jan,  1,  2002 
Jan,  1,  2002 
Jan.  1.  2002 
Jan.  1.  2002 
Jan.  1.2002 
Jan.  1,  2002 
Jan.  1.  2002 
Jan  1.2002 
Jan.  1.2002 
Jan.  1.  2002 
Jan.  1.2002 
Jan.  1.  2002 

Jan.  1.  2002 

Jan.  1.  2002 
Jan,  1   2002 

Jan.  1,  2002 
Jan  1.  2002 
Jan.  1.2002 
Jan.  1  2002 

Jan.  1.  2002 


Jan,  1,2002 
Jan.  1.2002 
Jan.  1.2002 
Jan.  1.  2002 
Jan.  1.  2002 
Jan.  1.2002 

Jan,  1,  2002 


14  Parts: 

1-59  (869-048-00037-2) 

60-139 (869-048-00038-1) 

140-199  (869-048-00039-9) 

200-1199  (869-048-0004O-2) 

1200-End  (869-048-00041-1) 

15  Parts: 

0-299   (869-048-00042-9) 

300-799    (869-048-00043-7) 

800-End     (869-048-00044-5) 

16  Parts: 

0-999   (869-048-00045-3) 

1000-End (869-048-00046-1) 

17  Parts: 

1-199   (869-048-00048-8) 

200-239  (869-048-00049-6) 

240-End  (869-048-00050-0) 

18  Parts: 

1-399   .-. (869-048-00051-8) 

400-End   (869-048-00052-6) 

19  Parts: 

1-140   (869-048-00053-4) 

141-199  (869-O48-00054-2) 

200-End  (869-048-00055- 1) 

20  Parts: 

1-399   (869-048-00056-9) 

400-499  (869-048-00057-7) 

500-End  (869-048-00058-5) 

21  Parts: 

1-99  (869-O48-O0059-3) 

100-169  (869-048-00060-7) 

170-199  (869-048-00061-5) 

200-299  (869-048-00062-3) 

300-499  (869-048-00063-1) 

500-599  (869-048-00064-0) 

600-799  (869-048-00065-8) 

800-1299  (869-048-00066-6) 

1300-End  (869-048-00067-4) 

22  Parts: 

1-299  (869-O48-00068-2) 

300-End  (869-048-00069-1) 

23  (869-048-0007O-4) 

24  Parts: 

0-199  (869-048-00071-2) 

200-499  (869-048-00072-1) 

500-699  (869-048-00073-9) 

700-1699  (869-048-O0074-7) 

1700-End (869-048-00075-5) 

25  (869-048-00076-3) 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 

§§1.61-1.169  (869-048-00078-0) 

§§1.170-1  300  (869-048-00079-8) 

§§1,301-1.400  (869-048-00080-1) 

§§1,401-1.440  (869-048-0008 1-0) 

§§1,441-1,500  (869-048-00082-8) 

§§1.501-1.640  (869-048-00083-6) 

§§1.641-1.850  (869-048-00084-4) 

§§1.851-1.907  (869-048-00085-2) 

§§1.908-1.1000  (869-048-00086-1) 

§§1,1001-1,1400  (869-048-00087-9) 

§§1,1401-End  (869-048-00088-7) 

2-29  (869-048-00089-5) 

30-39  (869-048-00090-9) 

40-49  (869-048-00091-7) 

50-299 (869-048-00092-5) 

300-499 (869-048-00093-3) 

500-599 (869-048-00094-1) 

600-End  (869-048-00095-0)  . 

27  Parts: 

1-199  


60  00 
58  00 
29  00 
47  00 
41.00 

37  00 

58  00 
40  00 

47  00 

57  00 

47  00 

55  OC 

59  00 

59  00 
24  00 

57  00 

56  00 
29  00 

47  00 

60  00 
60.00 

39  00 

46  00 

47  00 
16  00 
29.00 

46  00 
16  00 

56  00 
22  00 

59  00 
43  00 

40.00 

57  00 

47  00 
29  00 

58  00 
29  00 

68,00 


45  00 

56  00 
55  00 
44  00 

60  00 
47  00 
44,00 

57  00 
57.00 
56,00 

58  00 

61  00 
5700 
39.00 
26,00 
38,00 
57  00 
12.00 
16.00 


Jon  1  2002 

Jon  1  2002 

Jon  1  2002 

Jon  1  2002 

Jon  1  2002 

Jon  I  2002 

Jan  1  2002 

Jon  1  2002 

Jan  1  2002 

Jan  1  2002 

Apr  ■  2002 

Apr  1  2002 

Apf  1  2002 


Apr 
Apr 

Apr 
Apr 
Apr. 

Apr 
Apr 
Apt 

Apr 
Apr 
Apr 
Apr 
Apr 
Api 
Apr 
Apr 
Apr 

Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 

Apr 

Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

"Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

^Apr 
Apr 


2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


(869-048-00096-8) 


61.00    Apr  1  2002 


VI 
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Title 


StocK  Number 


28  Parts:    

0-42  (6c9^346^00<>8-4! 

•43-e'^a    (dtv-j46J00W-2j 

29  Parts: 

>W  (6<)'^-i344-O010O-4) 

'  r)C-4P<5      {66^-':y8-00 101-8) 

30C-3W      (869^46-OC '  32-6 

90C-'39<5  (369-040-00133-4; 

^900-1 9' 3    §5  '900  '0 

1910  9W)  369-^34o-jC'34-2' 

1910  (§§1910,'0OC  'c 

end)       (869-<344-<3C'35-5 

191  '-1925  (8o9-344-<3C'3fr-3, 

:92o  {8<?9^343--3C'37-7) 

■  92^-Er^d  (009-044-00 1 OM)) 


30  Parts: 

-■9<; 


(369-044-00109-8) 


20O-699      (369-044-00!  10-1) 

^X-Ena      (369-344-.3C"  1-7) 

31  Parts: 

>-99  (069^343-30'  '2-3) 

20C-c"a     {369-.344-iX'  '  3-6 

32  Parts: 

-39    .D:   I 

!-39  vol  II 

'-39  VO*  III  

1-19C       (86WM4-00n*-4) 

■91-399     (86W)44-00n5-2) 

40(H!29     (869-CI4M)01  16hS) 

530-699     (869-048-001!  7-4) 

^X-'99     (869-044-00!  18-7) 

sOC-t-^d      (369-<344-O0i '9-5'i 

33  Parts: 

1-124        (369^344-00 '209 

'25-' 99     (369-344-<3C ';'-/) 

20O-E^J    (369-344-jC'22-5) 

34  Parts: 

-299         (869-044-00)23-3) 

30O399    .: (869-044-001 24-1) 

400-End    (869-048-001 2S-5) 


35 


(869-048-00' 26-3) 


36  Parts 

'-'99         (869-048-00127-') 

20C-2<><5     (869-048-00123-0) 

300-Erd    : (869-044-00 1 29-2) 


Price 

'3  3C 

58  00 

55  00 

45  00 

21  00 

58  00 
35  00 

53  3C 

42  OC 
20  00 
47.00 
55.00 

52.00 
45  00 

53 '30 

35  30 

56  00 

;500 

1900 
18  00 
5!  00 

57  00 
47  00 
37  OC 

42  OC 

44  OC 

45  OC 

55  00 
45  OC 

43  00 
40  OC 

59  OC 

lOOC 

36  OC 

35  OC 

55  00 


37 


;  369-344-X '  3C-6 


38  Parts: 

C-'"  (369-C44-0C'31-4) 

•8-E^d      ( 369-044-OC '  32-2) 

'369-344-<X'33-l) 


39 

40  Parts: 

'-49 
50-5' 


52  (52  ■O'9-E-d^ 
53-59 

•60  (60  '-E"d)  

60  fApDs)  

5 '-62  

63  (63  '-63  599) 
63(63  60063  '  '99-, 
63  (63  '20C-Eno', 
64-^1 

72-80       

31-85 

36  (86  '-86  599-99) 

36  (86  60Ch'-End) 

87-99 


(369-048-00 
^869-044-X 
' 569-044-00 
;869-044-X 
: 369-043-00 
(369-I3J8-OC 
(869-044^30 
f 369-043-00 
(369-044-OC 
'369^344-00 
;369-^344-<3C 
,'369-044-3C 
, 369-044-OC 
;369-C;44h3C 
(869-044-X 
(369-044-OC 
(369-044-00 


134-4, 

135-- 

13(^5 

'37-3 

•3d-' 

'39-5 

'403. 

141-7) 

142-0) 

'43-8) 

'44-6 

'45-4 

'46-2) 

'  43-9 
i49-' 
150-': 


53  00 
55  OC 

40  OC 


57  00 
33  X 
5CX 

55  OC 
29  OC 

56  OC 
-■  OC 
33  OC 

53  OC 

44  OC 
56  00 
26  OC 
55  OC 

45  OC 
52  OO 
45  OC 

54  OC 


Revision  Date 

Apr     !    2002 


July 
July 

July 
July 
July 
July 


2002 
2002 

2001 
2002 
2002 
2002 


July  1    2X2 


juiy 

■July 

July 

July 

July 
jUly 
jUiy 


juiy  ' 

July  1 

July  1 

July  1 

July  I 

"July  1 

July  1 

July  1 

July  1 

July  ! 

July  ' 


2X1 
2001 
2X2 
2X1 

2X' 
2X' 
2X' 

2X2 
2X1 

1984 
1984 
1984 
2X1 
2X1 
2X2 
2X2 
2X1 
2X1 


July  '  2X1 

July  1  2X1 

July  1  2001 

July  1  2X1 

.uiy  1  2X' 

July  1  2X2 

'July  I  2X2 


July  1  2X2 
July  1  2X2 
.uiy  I    2X1 


4-X  July   1    2X1 


July  1    2001 
July  '    2X1 

2X2 


July  1 

July  1 

July  1 

Juiy  1 

July  ' 

juiy  1 

July  1 

July  1 

July  1 

July  I 

July  1 

July  1 

July  1 

juiy  ' 

July  ' 

July  1 

July  1 

july  1 


2X2 

2X1 
2X1 
2X' 
2X2 
2002 
2X1 
2X2 
2X1 
2X1 
2X1 
2X1 
2X' 
2X' 
2X1 
2001 
2X1 


Title 


Stock  Number 


10Chl35      (869-048-00 

136-149      (869-044-00 

150-189       (869-044-00 

190-259       (869-044-00 

260-265       (869-048-00 


266-299 
300^399 
400-424 
425-699 
700-789 
79C^End 


(869-048-00 
(869-044-X 
(869-044-00 
(869-044-00 
(869-044-00 
(869-044-00 


!51-4) 
52-7> 
53-5) 
54-3) 
55-7) 

156-5) 
57-8) 
58-6) 
59-4) 
60-8) 
6!-6) 


41  Chapters: 

:    1-1  to  1-10     

1    1-1 1  to  Appendix  2  (2  Reserved) 
3-6  .--- 

7  

8        

9  

10-) 7  

8  vol  I  Parts  1-5     

3  Vol  II  Ports  6-19  

3  Vol  III  Parts  20-52        

19-lX       

I-iOO         

'01  

102-2X      

201-End    


(869-044-00! 62-4) 
(869-048-00163-8) 
(869-044-00! 64-!) 
(869-044-X  165-9) 


42  Parts: 

i-399         (869-044-X!  66-7) 

400-429      (869-044-00)67-5) 

430-End    (869-044-00168-3) 


43  Parts: 

1-999 
lOOO-end 

44 


(869-044-X!  69-!) 
(869-044-X)  70-5) 

(869-044-X!  7 1-3) 


45  Parts: 

■-199  (869-044-X  1 72-1) 

200-499     (869-044-X  173-0) 

500^1199  (869-044-X!  74-8) 

1200-End   (869-044-00175-6) 

46  Parts: 

1-40  (869-044-X! 76-4) 

41-69      ._ (869-044-X  177-2) 

70-89         (869-044-X  1 78-!) 

90-' 39       (869-044-00179-9) 

140-155 (869-044-X  180-2) 

156-165     (869-044-X18!-!) 

166-199     (869-044-X  182-9) 

200-499      (869-044-X  183-7) 

500-End     (869-044-X  184-5) 

47  Parts: 

0-19  (869-044-00185-3) 

20-39  (869-044-X  1 86-1) 

4CH69  (869-044-00187-0) 

70-79        (869-044-X  188-8) 

80-£nd      (869-044-X!  89-6) 

48  Chapters: 

'  (Parts  1-51)      _..  (869-044-00190-0) 

'  (Parts  52-99)  (869-044-X )91-8) 

2  (Parts  201-299)  (869-044-X  192-6) 

3-6  (869-044-X  193-4) 

7-14  (869-044-00194-2) 

15-28  (869-044-00 1 95-1) 

29-£nd       (869-044-00196-9) 

49  Parts: 

'-99  (869-044-X  1 97-7) 

10Chl85     (869-044-X  198-5) 

136-199    (869-044-00199-3) 

200-399     (869-044-00200- !) 

40C^999    (869-044-X201-9) 

1000- 1 199  (869-044-00202-7) 


Price       Revision  Date 


42.00 
55.00 
52X 
34X 
47X 
47X 
4)X 
51.00 
55  00 

55  00 
44X 

1300 
13  X 
14X 
600 
4.50 
13  00 
950 
1300 
13  X 
13.00 
1300 
22.00 
43.00 
33.x 
24X 

5100 
59  X 
58  00 

45  00 

56  00 


53,00 
3100 
45  00 
55  00 

43,00 
3500 
1300 
41X 
24X 
31  00 
42.00 
36  00 
23.00 

55.x 
43,X 
36  00 
58  00 
5500 

60  00 
45.00 
53,00 
31  X 
51  00 
53,00 
38  00 

55.00 

60  00 
1800 
60,00 
58,00 
2600 


July  ) 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 


3  July  1 

3  July  1 

^July  1 

^July  1 

3  July  1 

^July  1 

^July  1 

^July  1 

^July  1 

^July  1 

iJuly  1 

July  1 

July  1 

July  1 

July  1 

Oct  1 
Oct  1 
Oct   1 


Oct 
Oct 


2002 
2001 
2X1 
2001 
2002 
2X2 
2X1 
2X1 
2001 
2001 
2X1 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2001 
,  2002 
,  2001 
2X1 

,  2001 
2001 
2001 

2001 
2001 


45  00        Oct   1   2001 


Oct  1   2001 

Oct  1   2001 

Oct  1   2001 

Oct  1,  2001 

Oct  1   2001 

Oct  1   2001 


Oct 
Oct 


2001 
2001 


Oct  1   2001 

Oct  1   2X1 

Oct  1.  2001 

Oct  1   2001 

Oct  1,  2001 

Oct  1   2001 

Oct  1   2001 

Oct  I   2001 

Oct.  1   2001 

Oct  1   200) 


2001 
2001 
Oct  1  2001 
Oct  1.  2001 
Oct.  1.  2001 
Oct  ),  2001 
Oct,  1   2001 


Oct 
Oct 


Oct,  1 
Oct  1 
Oct  1 
Oct,  1 
Oct,  1 


200) 
2001 
2001 
2001 
2001 


Oct   1   2001 
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VI 1 


Title 

)20(Hnd 


Stock  Number 

(869-044-00203-5) 


50  Parts: 

l-)99  (86W)44-00204-3) 

200-599  (869-044-00205-1) 

600-End  (869-044-00206-0) 

CFR  Index  and  Findings 
Aids  (869-044-00047-0) 


Price 

21.00 

63.x 
36.00 
55.00 


Revision  Date 

Oct.  1   2001 

Oct.  1,  2001 
Oct  1,  2001 
Oct,  1,  200) 


59.00        Jan.  1,2002 


Complete  2001  CFR  set ), 195.00 

Microfiche  CFR  Edition: 

Subscription  (mailed  OS  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  maHIng)  290.00 

Complete  set  (one-time  mailing)  247.00 


200) 

2000 
2000 
2000 
1999 


'  Because  Title  3  is  an  annual  compilation,  tills  volume  and  all  previous  volumes 
should  be  retained  as  a  permar>ent  reterence  source. 

^The  July  1.  1985  edition  o(  32  CFR  Parts  1-189  contains  o  note  only  for 
Parts  1-39  Inclusive.  For  the  (uM  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39.  consult  the  three  CFR  volumes  Issued  as  of  July  1.  1984.  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  I  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1. 
1984  containing  ttxsse  chapters. 

'  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1.  200),  through  January  1.  2002.  The  CFR  volume  issued  as  of  January  1 
2001  should  be  retained. 

5  No  amendments  to  this  volunne  were  promulgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1  2000  should 
be  retained. 

'No  amendnnents  to  this  volunne  were  promulgated  during  the  period  July 
1  2000,  through  July  ),  2001.  The  CFR  volume  issued  as  of  July  1.  2000  should 
be  retained. 

'No  amendments  to  this  volunr>e  were  promulgated  during  the  period  April 
"  1   2001    through  April  1.  2002.  The  CFR  volume  issued  as  of  April  1    2001  should 
be  retained. 
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Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscnt>e  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  Li«t  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Feder^  Regulations  to  amendatory 
actions  published  m  the  FederaJ  Register 
The  LSA  IS  issued  monthly  in  cumulative  form 
Entnes  indicate  tfie  nature  of  the  changes  — 
such  as  revised,  removed,  or  corrected. 
$35  per  year 

TTie  index,  covenng  trie  contents  of  ttw 
daty  Fedar^  Register,  s  issued  monthly  m 
cumulabve  form  Entnes  are  earned 
prananty  under  the  names  of  the  issuing 
msncies.  Significant  sutsfects  are  earned 
es  cross-references. 
$30  per  year. 
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I     i  YES.  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  SecUons  Affected),  (LCS)  for  $35  per  year. 
Federal  Register  Index  (FRL'S)  $30  per  year. 


Charge  your  order       ,,'4.     •    "**" 

/f  s  Easy'        .    •  ■"         i.  v-»» 

To  fax  Miur  ordtrs  >201i  512-2250 

Phnru  ^our  nrdirs  ^  202    512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  doiiusin  iH.stai;<  and  hanUlinj;  and  is  subject  to  change. 


Company  or  penonal  name 


(Please  type  or  pnni) 


Additional  addres&'attenuon  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (opbonal) 

YES     NO 

May  wc  make  jau-aamateddreB  available  to  attaermaiiers?      | |   | | 


Please  C  h..<iM  M<lh<>d     !  I'asmtnt: 

I     I  Check  Payable  to  the  Supenntendent  of  Documents 

I     I  GPO  Deposit  Account 


I     I  VISA       LJ  MasteKTard  Account 


-D 


Thank  you  for 
(Credit  card  expiration  date)  \our  nnlcr  ' 


Authonzing  Signature  " 

Mail  To:  Supenntendent  nf  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  gcKxi  thing  coming.  To  keep  our  subscnpuon 
prices  down,  the  Govemnieni  Printing  Office  maiis  ea^h  vi.hv^ribc;  i  /;, .  .  r.t  renewal  notice.  You  can 
learn  when  you  will  get  \our  rcnev^al  notice  h\  checking  the  number  that  follows  month/year  code  on 
the  top  line  ol  your  label  as  shown  m  this  example: 


\  rene%kjl  notice  *:\\  be 
sent  jpproximateK  "X)  days 
Iwfore  the  shown  date. 


A£2  SM:TH212J 

JOHN  sm:tk 

212    MAIN    STREET 

FOH?:.$'r.':!,i.E  Mr  ^'^"04 


/•••■ 

DEC97R  1 


'  A  renewal  notice  will  be 
sent  approximately  90  days 
beforr  the  shown  date. 


AFRnn  SMITK212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  intemipuon,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  djscontinued.  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington  IX"  20402-9372  with  i.he  proper  remittance.  Your  service 
will  be  remsialed. 

To  change  your  address:  Plea.M;  SEND  "i  OL  R  .M.AILING  L.ABEL,  along  with  your  new  address  to  the 
Supenntendent  of  Documents.  Attn   Chief  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington. 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SENT)  YOL'R  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  ot  I>)cament^   Ann;  Chief,  Mail  List  Brani^h,  Mail 
Stop:  SSOM,  Washington.  DC  20402-93^^ 

To  order  a  new  subscription:  Please  use  the  order  tomi  presided  below. 
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DYES. 


Supenntendeni  of  L\vumen!^  Subscription  ()rder  Eomi 

Charge  your  order  lUli' "^g* 

tis  Easy'   ^i^P*  •■■■ 

To  fax  >(>ur  orders  i2ii2'  T-\2-lZ>i< 

I'bom  jour  c>rders  {lUlt  512-IMt<i 

subscnptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFT?  Sections  .\ffec:ed  '  LS.A  i.  at  S764  each  per  year. 

subscnptions  to  F'ederal  Register,  dcnh  ^"r.'\  iFRDO',  a!  S^W  each  r>er  vear 


enter  ni>  sub--cnpnoni  m  as  follows: 


The  total  cost  of  m\  order  i^  5> 

International  customers  please  add  25*^. 


Price  includes  rt-gular  domestic  postage  and  handling  and  is  subject  to  change. 


Coinpaiiv  or  pers«ind!  najne 


(Plea.se  type  or  print) 


.Additiona]  addrcis/aiienuon  iine 


Street  iddrc>.< 

Cu>   State.  7.1P 

Lixle 

Da  Mi  me  phone 

mciiiding 

djeii  ^ 

ode 

Pur^ha--.e  order  numhcr  .ontionai  * 

\XS     NO 

M«y  we  make  your  namcyaddress  avagshk  to  other  mailers ''      | |   [ | 


Please  Choose  Method  ol  Payment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |     |     |    l-R 
C  VISA       LH  MasterCard  Account 

I   M   I   I    I   I   I    I   I   i    !    !   I   I   I   IT-m 

Thank  you  for 

your  nrdcr! 


(Credit  card  expiration  dale) 


Autlionzing  signature  i< 

Mail  To:  Supenntendent  of  Documents 

PO.  Box  371954.  Pittsburph  PA  1S7';A-70S4 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  ail  public  laws, 
issued  irregularly  upon  enactment,  tor  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U  S  Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
httpV/SAWw  access  gpo  gov/nara005  html 


Superintendent  of  Documents  ^Subscriptions  Order  Form 
I    I  YES,  enter  my  subscription(s)  as  follows: 


Ode'  "tjcessmg  C«oe 

*6216 


Charge  your  order  ^^,    ^^j 

tts  Easy!^^^  ^^Hi 
I  .,  \A\  M>ur  orders  (202)  512-2250 
Phont  \(.ur  orders  (202)  512    1800 


subscriptions  t,  IL  LUil  la^^  ^  for  the  107th  Congress  for  $225  per  subscnption 


The  total  cost  of  my  order  is  S   

international  customers  please  add  25»'o. 


Comparn-  or  personal  r»ame 


.\(lditional  address,  attention  line 


Price  includ.-^  n-uular  <l(.me>tic  p<Htaee  and  handling  and  •.;  <;uhicct  to  change. 


Pltast  C  hoosf  MethiKl  of  Pa>ment: 
I     I  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account         I     I     I     I     I     I     I     I  -  Li 
n  VISA       CD  MasterCard  Account 


( Please  t>pe  or  pnni) 


Street  address 


Cit>,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (op«ional) 

YES    rixj 

M«>  we  make  >t)ur  nameaddress  avalabtr  to  other  maitrs?      | |  |     | 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authonzing  signature 

Mail  To:  Supenntendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  Is  published  daily  m 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche        "^ 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
compnsing  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  S264.00 
Six  months:  SI  32.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  S298  00 


Superintendent  ot  DivuiiicntN  Subscription  Ord 
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I !    I  tS.  enter  the  \o\\o\\  mg  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  uMFhR  J  D   One  vea.r  j:  S264  each 

C   Six  monihv  a;  S'32  00 
Code  of  Federal  Regulations  (CFRM7)       C   One  >ear  a:  $29^  each 


cr  hiirm 

Charge  your  order    /(|fc|j|t^ 
It s  Easy'    '|U(jp' 

T<.  fa\  MHir  orders    202    ^i:-2;.^i' 
Phone  \our  orders    2(12    512    isoii 


WS/ 


The  total  cost  of  m>  order  is  S 

International  customers  please  add  25' i 


Company  or  pcisona.  nanif 

(Please  type  or  pnnti 

Aildition.ii  aiidress^ancp-.i.ir  ;inf 

.Sircc!  address 

Ci{\    Siaiu   /lP..>df 

I^aUime  phone  invludirii;  are.i  .ix.li.- 

Price  includes  rei;ular  domestii  postage  and  handling  and  is  subject  to  change. 

Please  Ch<x>s^Mi'lh(Kl  of  Payment: 

I I  Check  Payable  lo  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


Puahasf  order  nun'.her  i  oDiional  I 

>ES     NO 

.May  »«  make  y«ur  name/address  available  to  other  maiierN.'      | |   | | 


I     I  VISA       LJ  MasterCard  Account 


-D 


Thank  you  for 

(Credit  card  expiration  date )  vour  order ' 


Authonzing  signature  '* 

Mail  To:  Superintendent  of  IDocuments 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Thf  FEDERAL  REGISTER  i->  published  daiK    M..iul,i\  through 
Krnid\    e\i  t'pit  otfi<  idl  holiddvs,  by  the  Office  of  the  Federal 
Register   \dtiondi  Archives  and  Records  Administration. 
W.ishini^tun.  DC  2040H,  under  the  Federal  Register  A(  t  (44  I'.S.C. 
C:h    ItI  ciiui  the  regulations  of  the  .^dminlstrative  Committee  of 
the  F^Mieral  Reoister  ll  C:FR  Ch.  1]    The  Superintendent  ot 
Do(  uments.  L.S.  Government  Printing  Oftu  e,  Washington,  DC 
2040:  IS  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
diaiiabK-  tn  th.-  public  regulations  and  legal  notices  issiiedbv 
Federal  ageni  les   These  include  Presidential  proclamations  and 
F\e(  utive  Orders,  Federal  agency  documents  having  general 
dtjoluabilitv  and  legal  effect,  documents  required  to  be  published 
bv  act  of  Congress,  and  other  Federal  agenc  v  documents  of  public 
interest 

Documents  are  on  tile  for  publu    inspection  m  the  Office  ot  the 
Federal  Register  the  das  before  the\  are  published,  unless  the 
issuing  agencv  requests  earlier  filing    For  a  list  of  doi  uments 
(urrentK  on  Tile  for  publu    mspei  tion    see  http  'www  n.ua  gov/ 
fedreg 

The  seal  of  the  National  .Archives  and  Retords  Administration 
authenticates  the  Federal  Recister  as  the  official  serial  publication 
established  under  the  Federal  Register  Act    Under  44  i;  S  C    1507, 
the  contents  of  the  Federal  Register  shall  be  uidii  lallv  noticed 
The  Federal  Register  is  published  in  paper  and  on  J4x  microfn  he. 
It  IS  also  available  online  at  no  (  harge  as  one  of  the  databases 
on  GPO  .\ccess,  a  service  of  the  T  S   Government  Printing  Office 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
duthontv  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
144  C  ,S  C    4101  and  1  CFR  .5  Ul)    It  is  updated  bv  H  a  m    each 
da\  the  Federal  Register  is  published  and  it  int  ludes  both  text 
and  graphics  from  Volume  59.  Number  1  Ijanuarv  2.  l')94)  forward 
C;PO  .\c  1  ess  users  can  choose  to  retrieve  online  Federal  Register 
diK  uments  as  TEXT  (ASCII  text,  graphics  omitted),  PDl     Adobe 
Portable  Do<.ument  Format,  including  full  text  and  al.  i^iMi  h.i  s) 
or  SIMMARV  (abbreviated  text)  files.  Users  should  i  ,ir-lulc»  .  heck 
retrieved  material  'o  ensure  that  documents  were  profierK 
downloaiied 

On  'he  World  W;d..'  Web,  connect  to  the  Federal  Register  at  http  / 
/www  di  (  ess  gpo  gov  nara    Those  without  World  Wide  Web  access 
can  dLso  i  onnect  with  a  loi  al  W,MS  i  lient,  bv  Telnet  to 
swais.access.gpo.gov,  or  bv  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem   tvpe  sw  ais, 
then  log  in  as  guest  with  no  passvirord. 

For  more  information  about  GPO  Access,  contact  the  ( ,i'0  Ai  <  i-ss 
Iser  Support  Team  bv  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262,  or  call  (202)  512-1530  or  l-888-2q,3-64'IH  (toll 
free)  between  7  am,  and  5  p.m.  Eastern  time,  Moiidav   Fridav. 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Re^i.ster  paper 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tfie  Code  of 
Federal  Regulations,  which  is  pubiisf)ed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regutations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  tf>e  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haaith  Inapactlon 
Service 

7  CFR  Part  301 

[Docket  No.  02-096-1] 

Oriental  Fruit  Fly;  Deaignation  of 
Quarantined  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Oriental 
fruit  fly  regulations  by  quarantining  a 
portion  of  Los  Angeles  and  San 
Bernardino  Counties,  CA,  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Oriental  fruit  fly  into  noninfested 
areas  of  the  United  States. 
DATES:  This  interim  rule  was  effective 
October  2,  2002.  We  will  consider  all 
comments  that  we  receive  on  or  before 
December  9,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-096-1 , 
Regulatory  Analysis  and  Development. 
PPD.  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-096-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-096-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 


room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.apbis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  A.  Knight,  Senior  Staff  Officer, 

PPQ,  APHIS,  4700  River  Road  Unit  134, 

Riverdale,  MD  20737-1236;  (301)  734- 

8039. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fruit,  nuts, 
vegetables,  and  berries.  The  short  life 
cycle  of  the  Oriental  fruit  fly  allows 
rapid  development  of  serious  outbreaks, 
which  can  cause  severe  economic 
losses.  Heavy  infestations  can  cause 
complete  loss  of  crops. 

The  Oriental  fruit  fly  regulations, 
contained  in  7  CFR  301.93  through 
301.93-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Oriental  fruit  fly  into 
noninfested  areas  of  the  United  States. 
Section  301.93-3(a)  provides  that  the 
Administrator  will  list  as  a  quarantined 
area  each  State,  or  each  portion  of  a 
State,  in  which  the  Oriental  fruit  flv  has 
been  found  by  an  inspector,  in  which 
the  Administrator  has  reason  to  believe 
that  the  Oriental  fruit  fly  is  present,  or 
that  the  Administrator  considers 
necessar\'  to  regulate  because  of  its 
proximity  to  the  Oriental  fruit  fly  or  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Oriental  fruit  fly  has  been 
found.  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the 
quarantined  areas.  Quarantined  areas 
are  listed  in  §  301.93-3(c). 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that:  (i) 
The  State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 


of  the  regulated  articles  that  are 
substantially  the  same  as  those  imposed 
on  the  interstate  movement  of  regulated 
articles  and  (2)  the  designation  of  less 
than  the  entire  State  as  a  quarantined 
area  will  prevent  the  interstate  spread  of 
the  Oriental  fruit  fly. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  reveal 
that  a  portion  of  Los  Angeles  and  San 
Bernardino  Counties.  CA,  is  infested 
with  the  Oriental  fruit  fly.  The  Oriental 
fruit  fly  is  not  known  to  exist  anvwhere 
else  in  the  continental  United  States. 

State  agencies  in  California  have 
begun  an  intensive  Oriental  fruit  flv 
eradication  program  in  the  quarantined 
area  in  Los  Angeles  and  San  Bernardino 
Counties.  Also,  California  has  taken 
action  to  restrict  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area. 

Accordingly,  to  prevent  the  spread  of 
the  Oriental  fruit  fly  into  other  States. 
we  are  amending  the  regulations  in 
§  301.93-3  by  designating  a  portion  of 
Los  Angeles  and  San  Bernardino 
Counties.  CA,  as  a  quarantined  area  for 
the  Oriental  fruit  fly.  The  quarantined 
area  is  described  in  the  rule  portion  of 
this  document. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  Oriental 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  ,S.5.^ 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  that  wo 
receive  during  the  comment  period  for 
this  interim  rule  [see  DATES  above). 
After  the  comment  period  closes,  ue 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  arc 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
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has  waived  its  review  under  Executive 
Order  12866. 

This  ruU'  amends  the  Oriental  fruit  flv 
regulations  by  adding  a  portion  nf  Los 
Angeles  and  San  Bernardino  Counties. 
CA.  to  the  list  of  quarantined  areas.  The 
regulations  restrict  the  interstate 
movement  of  regulated  articles  from  a 
quarantined  area. 

Countv  records  indicate  there  are 
approximately  1.500  acres  of  wine 
grapes.  200  acres  of  lemons  and  oranges. 
50  acres  of  miscellaneous  fruit.  20 
garden  centers,  and  26  chain  stores  with 
nurser%'  licenses  within  the  quarantined 
area  that  may  be  affected  by  this  rule 
In  addition,  there  are  13  production 
nurseries  in  the  ZIP  Code,  although 
some  may  not  be  within  the  quarantined 
area. 

We  expect  that  any  small  entities 
located  within  the  quarantined  area  that 
sell  regulated  articles  do  so  primarily  for 
local  intrastate,  not  interstate, 
movement,  so  the  effect,  if  any.  of  this 
rule  on  these  entities  appears  to  be 
minimal.  The  effect  on  any  small 
entities  that  may  move  regulated  articles 
interstate  will  be  minimized  by  the 
availability  of  various  treatments  that,  in 
most  cases,  will  allow  these  small 
entities  to  move  regulated  articles 
interstate  with  very  little  additional 
cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program- activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V  ) 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule:  (l)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect,  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  File  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  interim  rule.  The 
site-specific  environmental  assessment 
provides  a  basis  for  the  conclusion  that 
the  implementation  of  integrated  pest 
management  to  eradicate  the  Oriental 


fruit  fly  will  not  have  a  significant 
impact  on  human  health  and  the  natural 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA).  as  amended  (42  U.S.C. 
4321  et  spq).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  review  in  our 
reading  room  (information  on  the 
location  and  hours  of  the  reading  room 
is  listed  under  the  heading  ADDRESSES  at 
the  beginning  of  this  notice).  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  The 
environmental  assessment  and  finding 
of  no  significant  impact  may  also  be 
viewed  on  the  Internet  at  http:// 
wi^-}A'  aphis.usda.gov/ppd/es/ppq/ 
offrr  pdf 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 


PART  301- 
NOTICES 


-DOMESTIC  QUARANTINE 


1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C   166.  7711.  7712.  7714. 
7731.  7735!  77.51,  77.52,  7753.  and  7754;  7 
CFR  2.22.  2.80.  and  371  3. 

Section  301  7.5-15  also  issued  under  Sec. 
204.  Title  II.  Pub.  L.  106-113,  113  Stat. 
1501.-\-293:  se<:lions  301.75-15  and  301.75- 
16  also  issued  undtr  Sec.  203.  Title  II.  Pub. 
L.  106-224.  114  Slat.  400  (7  U.S.C.  1421 
note). 

2.  In  ^301.93-3.  paragraph  (c)  is 
revised  to  read  as  follows: 


§  301 .93-3    Quarantined  areas. 

»         •         *         *         * 

(c)  The  areas  described  below  are 
designated  as  quarantined  areas: 

CALIFORNIA 

Los  Angeles  and  San  Bernardino 
Counties.  That  portion  of  Los  Angeles 
and  San  Bernardino  Counties  in  the 
Rancho  Cucamonga  area  bounded  by  a 
line  as  follows:  Beginning  at  the 
intersection  of  North  Mills  Avenue  and 
Mount  Baldy  Road;  then  northeast  and 
north  along  Mount  Baldy  Road  to  its 
intersection  with  Barrett  Road;  then  east 
from  the  intersection  of  Mount  Baldy 
Road  and  Barrett  Road  along  an 
imaginary  line  to  the  Joe  Elliot  Tree 
Memorial;  then  southeast  from  the  Joe 
Elliot  Tree  Memorial  along  an  imaginary 
line  to  the  north  end  of  Etiwanda 
Avenue;  then  southeast  and  south  along 
Etiwanda  Avenue  to  State  Highway  30; 
then  west  along  State  Highway  30  to 
Rochester  Avenue;  then  south  along 
Rochester  Avenue  to  Baseline  Road; 
then  west  along  Baseline  Road  to 
Milliken  Avenue;  then  south  along 
Milliken  Avenue  to  State  Highway  66; 
then  west  along  State  Highway  66  to 
Haven  Avenue;  then  south  along  Haven 
Avenue  to  8th  Street;  then  west  along 
8th  Street  to  East  8th  Street;  then  west 
along  East  8th  Street  to  West  8th  Street; 
then  west  along  West  8th  Street  to 
Central  Avenue;  then  north  along 
Central  Avenue  to  State  Highway  66; 
then  west  along  State  Highway  66  to 
North  Mills  Avenue;  then  north  along 
North  Mills  Avenue  to  the  point  of 
beginning. 

Done  in  Washington.  DC.  this  2nd  day  of 
October  2002  . 
Bobby  R-  Acord, 

Administrator.  Animal  and  Plant  Health 
Inspection  Senice. 
[PR  Doc.  02-25537  Filed  10-7-02;  8:45  am) 

BILLING  CODE  3410-34-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  63 
RIN3150-AG91 

Specification  of  a  Probability  for 
Unlikely  Features,  Events  and 
Processes 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  governing  the  disposal  of 
high-level  radioactive  wastes  in  a 
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potential  geologic  repository  at  Yucca 
Mountain,  Nevada,  to  define  the  term 
"unlikely"  in  quantitative  terms.  NRC 
regulations  now  specify  a  range  of 
numerical  values  for  use  in  determining 
whether  a  feature,  event  or  process,  or 
a  sequence  of  events  and  processes, 
should  be  excluded  from  certain 
required  assessments.  NRC  is  taking  this 
action  to  clarify  how  it  plans  to 
implement  two  of  the  environmental 
standards  for  Yucca  Mountain  issued  by 
the  U.S.  Environmental  Protection 
Agency  (EPA).  Specifically.  EPA's 
standards  require  the  exclusion  of 
"unlikely"  features,  events  or  processes, 
or  sequences  of  events  and  processes, 
from  the  required  assessments  for  the 
human-intrusion  and  ground-water 
protection  standards.  In  accordance 
with  the  Energy  Policy  Act  of  1992,  NRC 
has  adopted  EPA's  standards  in  its 
recently  published  technical 
requirements  for  a  potential  geologic 
repository  at  Yucca  Mountain. 
EFFECTIVE  DATE:  November  7,  2002. 
ADDRESSES:  The  final  rule  and  any 
related  documents  are  available  on 
NRC's  rulemaking  Web  site  at  http:// 
ruleforum.llnI.gov.  For  information 
about  the  interactive  rulemaking  Web 
site,  contact  Carol  Gallagher  (301)  415- 
5905;  e-mail  cag@nrc.gov. 

The  documents  may  also  be  examined 
at  the  NRC  Public  Document  Room 
(PDR),  Room  0-1F23,  11555  Rockville 
Pike,  Rockville,  MD. 

NRC  maintains  an  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS,  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209,  or 
301-415-4737;  or  by  e-mail  to: 
pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  McCartin,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regidatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7285,  e-mail:  tjm3@nrc.gov; 
or  Clark  Prichard,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington.  DC  20555-0001,  telephone 
(301)  415-6203,  e-mail:  cwp@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  2,  2001  (66  PR  55732), 
NRC  published  a  final  rule,  10  CFR  part 
63,  governing  disposal  of  high-level 


radioactive  wastes  in  a  potential 
geologic  repository  at  Yucca  Mountain. 
Nevada.  We  are  now  finalizing  one 
particular  matter  that  specifies  a 
probability  for  unlikely  features,  events, 
and  processes  (FEPs).  These  are  the 
regulations  that  the  U.S.  Department  of 
Energy  (DOE)  must  meet  in  any  license 
application  for  construction  and 
operation  of  a  potential  repositorv.  As 
mandated  by  the  Energv  Policv  Act  of 
1992,  Pub.  L.  102-^86.  NRC's  rule 
adopts  the  radiation  protection 
standards  established  bv  EPA  in  40  CFR 
Part  197  (66  FR  32074:  June  13,  2001). 
EPA's  standards  for  disposal  include  an 
individual-protection  standard  (40  CFR 
197.20);  a  human-intrusion  standard  (40 
CFR  197.25);  and  ground-water 
protection  standards  (40  CFR  197.30). 
These  EPA  standards  have  been 
incorporated  into  NRC's  regulations  at 
10  CFR  63.311,  63.321.  and  63.331. 
respectively. 

DOE's  performance  assessments  are 
required  to  consider  the  naturally 
occurring  features,  events,  and 
processes  that  could  affect  the 
performance  of  a  geologic  repository 
[i.e..  specific  conditions  or  attributes  of 
the  geologic  setting;  degradation, 
deterioration,  or  alteration  processes  of 
engineered  barriers;  and  interactions 
between  natural  and  engineered 
barriers).  EPA's  standards  include  limits 
on  what  DOE  must  consider  in 
pei/ormance  assessments  undertaken  to 
determine  whether  the  repository  will 
perform  in  compliance  with  the 
standards  (40  CFR  197.36).  EPA's 
standards  state  that  DOE's  performance 
assessments  shall  not  include 
consideration  of  "very  unlikely  "  FEPs. 
which  EPA  defines  to  be  those  FEPs  that 
are  estimated  to  have  less  than  one 
chance  in  10,000  of  occurring  within 
10.000  years  of  disposal.  In  addition. 
EPA's  standards  require  NRC  to  exclude 
"unlikely"  FEPs,  or  sequences  of  events 
and  processes,  from  the  required 
assessments  for  demonstrating 
compliance  with  the  human-intrusion 
and  ground-water  protection  standards. 
EPA  did  not  define  unlikely  FEPs  in  its 
standards,  but,  rather,  left  the  specific 
probability  of  the  unlikely  FEPs  for  NRC 
to  define.  The  Commission  explained  in 
its  rulemaking  establishing  part  63  that 
it  "  *   *   *  fully  supports  excluding 
unlikely  FEPs  from  analyses  for 
estimating  compliance  with  the 
standards  for  human  intrusion  and 
ground-water  protection  *   *   *,"and 
that  it"*   *   *  plan[nedl  to  conduct  an 
expedited  rulemaking  to  quantitatively 
define  the  term  'unlikelv'"  (66  FR 
55734;  November  2,  2001). 

NRC  published  a  proposed  rule,  "10 
CFR  Part  63:  Specification  of  a 


Probability  for  Unlikely  Featiu-es, 
Events,  and  Processes.  "  on  Ianuar\-  25. 
2002  (67  FR  3628),  and  requested  public 
comments.  That  proposed  rule  defined 
the  term  "unlikely  "  in  quantitative 
terms.  This  action  was  taken  to  allow 
NRC  to  implement  EPA's  final  standards 
for  a  potential  repository  at  Yucca 
Mountain.  Nevada.  The  Commission 
was  careful  to  point  out  that  its 
specification  for  unlikely  events  was  in 
the  context  of  very  specific  assessments 
(i.e..  those  made  to  assess  compliance 
with  ground-water  protection  and 
human-intrusion  standards)  over  a  long 
time  frame,  and  this  specification  was 
not  intended  to  suggest  or  implv 
precedent  for  other  significantly 
different  applications  that  used  the  term 
"unlikely'. 

Unlike  the  broader  purposes  ser\ed 
by  the  performance  assessment  for  the 
all-pathway  individual-protection 
standard,  the  perfcjrmance  assessments 
used  to  determine  compliance  with  the 
human-intrusion  standard  and  the 
ground-water  protection  standards  sen'e 
narrow,  focused  objecti\es.  In  the  case 
of  the  performance  assessment  for 
human  intrusion,  the  purpose  is  to 
evaluate  the  robustness  of  the  repository 
system,  assuming  the  occurrence  of  a 
prescribed  human-intrusion  scenario.  In 
the  case  of  the  performance  assessment 
for  ground-water  protection,  the 
purpose  is  to  evaluate  potential 
degradation  of  the  ground-water 
resource.  Although  EPA's  final 
standards  did  not  specify  a  numerical 
value  to  define  unlikely  FEPs  in 
quantitative  terms,  the  preamble  to  the 
standards  stated  that  the  exclusion  of 
unlikely  FEPs  is  intended  to  focus  these 
assessments  on  the  "expected"  or 
"likely  "  performance  of  the  repository.' 

From  a  probabilistic  perspective,  any 
FEP  with  an  annual  probability  of  10    -■ 
or  higher  would  have  a  high  probability 
of  occurring  within  the  10.000  year 
compliance  period.-  As  the  Commission 


'  For  example,  the  preamble  "States:  (1)  "ITlhe 
assessment  of  resource  ptjlhjlion  potential  is  based 
upon  the  engineering  design  o(  the  repository  t>eing 
sufficiently  robust  undei  expected  conditions  to 
prevent  unat teptable  degradation  of  the  ground- 
water resourte  over  time    |hb  FK  12114:  June  13. 
2001);  and  (2)  the  term  "undisturbed."  which  is 
used  in  (onnection  with  rlemonslraling  compliance 
with  the  ground-water  protection  standards,  means 
the""    *    *    '  disposal  system  is  not  disturt)ed  by 
human  intrusion  but  that  other  proces.:.es  or  events 
that  are  likeU  to  occ  ur  could  disturb 4he  svslem" 
(66  FR  :t2UM:  liine  13.  20011 

-  Estimating  a  high  probability  of  occurrence  for 
an  FEP  creates  an  expettation  that  an  FEP  will 
occur:  however,  it  does  not  guarantee  such  dn 
(Kcurrence.  There  is  a  (  hiiice  that  even  high- 
probabilit\  FEPs  will  not  occur  Likewise,  in  a 
probabilistic  sense,  having  a  low  profiability  of 
occurrence  does  not  mean  that  an  FEP  will  not 
occur. 
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describee!  m  the  proposed  rule,  likely 
FEPs  should  UK  lude  nut  only  FEPs  ver\- 
likely  to  occur,  but  also  those 
reasonablv  likely  to  occur  Given 
uncertainties  in  estimating  the 
occurrence  of  FEPs  over  a  10, 000  vear 
time  period,  the  Commission  believed  a 
prudent  decision  was  to  consider  FEPs 
with  10  percent  or  greater  chance  of 
occurring  within  the  10.000  year 
compliance  period  as  likely  FEPs.  Thus, 
the  Commission  sought  public  comment 
on  its  proposal  that  unlikely  FEPs  be 
defined  as  those  FEPs  with  less  than  a 
10  percent  chance,  but  greater  than  or 
equal  to  a  0.01  percent  chance,  of 
occurring  within  the  10.000  year 
compliance  period  [i  p  .  annual 
probability  less  than  10    \  but  greater 
than  or  equal  to  10    \  which  is  the 
upper  boundary  for  very  unlikely 
events).  As  mentioned  previously,  the 
focus  of  the  performance  assessments 
for  human  intrusion  and  ground-water 
protection  is  to  be  on  expected 
conditions  The  Commission  believes  an 
upper  bound  for  unlikelv  FEPs  of  a  10 
percent  chance  of  occurring  within  the 
compliance  period  will  focus  the 
assessments  for  ground-water  protection 
and  human  intrusion  on  the  likely 
performance  of  the  repository 

II.  Public  Comments  and  Responses 

The  7T-ddv  ( Dmment  period  for  the 
proposed  rule  closed  on  April  10.  2002 
Comments  were  received  from  the 
following  five  organizations:  EP.\;  State 
of  Nevada  and  the  Nevada  Agency  for 
Nuclear  Projects;  DOE;  Nuclear  Energy 
Institute  iNEI);  and  E.xelon  Generation. 
Commenters  differed  on  the  quantitative 
values  NRC  should  use  for  defining 
unlikely  FEPs  Although  some 
commenters  supported  the  proposed 
values,  others  provided  different 
numbers  and  associated  rationales.  In 
preparing  the  final  rule,  the  NRC  staff 
carefullv  reviewed  and  considered  these 
comments.  The  commenters  that 
suggested  alternative  values  did  not 
provide  a  convincing  basis  for  rejecting 
NRC's  proposed  range  and  adopting  a 
different  range;  therefore,  the 
C;ommission  has  decided  to  finalize  the 
rule  as  originally  proposed  The  NRC's 
consideration  of  each  of  the  comments 
is  provided  below. 

1   EPA  Comments 

Comment  I  1  The  upper  value  for  the 
probability  range  for  unlikely  FEPs 
should  be  an  annual  probability  of  10    '• 
An  annual  probability  of  10    "  as  a 
demarcation  separating  likely  FEPs  from 
unlikely  FEPs  is  reasonable  because  it  is 
the  middle  of  the  range  between  FEPs 
that  are  nearly  certain  to  occur  [i.e.. 
annual  probability  of  10    ^1.  and  FEPs 


that  are  very  unlikely  to  occur  (/.e., 
annual  probability  o'f  10    •*).  Placing  the 
demarcation  closer  to  either  end  of  the 
range  could  be  perceived  as  biased, 
either  too  liberal  or  too  conservative, 
whereas  the  middle  of  the  range  avoids 
those  implii:alions.  The  NRC  proposal, 
which  is  a  factor  of  10  reduction  (from 
the  10    ^  annual  probability  level). 
i:ould  be  perceived  as  an  arbitrarv' 
selection,  whereas  an  annual  probability 
of  10    "^  is  a  factor  of  100  reduction  and 
is  likely  to  be  more  widely  accepted. 

Response  11   The  Commission  stated 
m  the  proposed  rulemaking  (67  FR 
3h2').  lanuarv  25.  2002)  that  the 
specification  of  a  value  to  quantitatively 
define  the  probability  for  unlikely  FEPs 
IS  complicated  because  of  the  subjective 
nature  of  the  term  "unlikely.  "  The 
Commission  did  consider  the  merits  of 
using  an  annual  profjabiliiy  of  10    '^ 
rather  than  10    ~  for  the  demarcation 
between  likelv  dnd  unlikely  FEPs.  These 
two  probability  values  represent 
approximately  a  1  percent  and  10 
percent  c:hance  of  occ;urring  over  the 
10.000  year  regulatory  period.  The 
Commission  considered  a  1  percent 
chance  of  oi  curring  [i.e..  annual 
probability  of  10    '^  over  10.000  years) 
neither  expected  nor  likely  and. 
therefore,  an  inappropriate  value  for  the 
demarcation  between  likelv  and 
unlikely  FEPs  (67  FR  3630;  fanuary  25. 
2002)  The  Commission  continues  to 
believe  an  annual  probability  of  1  x     _ 
10    Ml  f" .  10  percent  chance  of 
occurring  within  the  10.000  year 
complianc:e  period)  is  a  protective  and 
prudent  value  for  defining  the  upper 
limit  of  unlikely  FEPs  and  is  retaining 
the  proposed  range  for  defining  unlikely 
FEPs. 

EP.\  has  suggested  that  a  probability 
value  which  represents  the  middle  of  a 
particular  range  (only  when  displayed 
nil  rt  logarithmic  scale)  contains  some 
inherent  justification  for  its  selection. 
EPA  also  suggests  that  the  NRC 
proposal,  which  is  a  factor  of  10  less 
than  An  annual  probability  of  10    ^.  may 
be  considered  to<i  high  by  some. 
whereas  the  EPA  recommended  value  of 
10   ".  which  is  100  times  lower  than 
10    \  is  likelv  to  be  more  acceptable. 
The  issue  i-s  not  whether  a  particular 
value  lies  within  the  middle  of  a  range 
(when  plotted  in  a  particular  manner), 
or  that  the  value  is  10  rather  than  100 
times  less  than  another  value  The  issue 
lor  NRC  is  to  determine  an  appropriate 
value  that  is  protective  of  public  health 
and  safety  and  the  environment,  and 
consistent  with  EPAs  standards.  EPA's 
standards  exclude  unlikely  FEPs  from 
the  required  assessments  for  ground- 
water protecticm  and  human  intrusion 
so  that  these  assessments  may  focus  on 


the  likely  performance  of  the  repositor>'. 
This  is  the  context  in  which  the 
definition  of  a  specific  probability  value 
should  be  viewed.  The  Commission  and 
other  commenters  consider  the  NRC 
proposal  [i.e..  10  percent  chance  of 
occurring  over  10.000  years  defines 
demarcation  between  likely  and 
unlikely  FEPs)  consistent  with  the 
intended  focus  of  the  assessments  for 
ground-water  protection  and  human 
intrusion,  and  protective  of  public 
health  and  safety  and  the  environment 
(see  Comments  3-5). 

Comment  1.2:  Given  the  significant 
uncertainty  in  estimating  the  probability 
for  rare  events  (e.g..  events  with  an 
annual  probability  of  10    ''). 
specification  of  an  annual  probability 
value  of  10    ''  for  the  demarcation 
between  likely  and  unlikely  FEPs  will 
provide  greater  confidence  that  all  likely 
FEPs  are  considered  in  the  assessments 
for  ground-water  protection  and  human 
intrusion.  There  is  no  need  to  be 
restrictive  about  the  probability  limits 
because  both  standards  and  regulations 
allow  for  excluding  FEPs  that  have  no 
significant  impact  on  performance 
results.  Use  of  an  annual  probability  of 
10    ^-  assures  a  reasonably  conservative 
approach  is  taken  for  screening  FEPs. 

Response  1.2:  EPA  has  suggested  that 
the  Commission  adopt  a  more 
conservative  approach  for  selecting  the 
demarcation  between  likely  and 
unlikely  FEPs.  The  Commission 
disagrees  with  this  approach  advocated 
by  EPA  for  the  following  reasons:  (1) 
The  proposed  value  of  10    '  [i.e..  10 
percent  chance  of  occurrence  over 
10,000  years)  already  represents  a 
reasonably  conservative  value  for  the 
demarcation  between  likely  and 
unlikely  FEPs:  (2)  introducing 
additional  conservatism  for  screening  of 
FEPs.  by  selecting  an  annual  probability 
of  10    '\  will  detract  from  the  intended 
purpose  of  the  assessments  to  focus  on 
likely  performance:  and  (3) 
understanding  and  addressing 
uncertainties  in  the  quantitative 
estimates  for  the  probabilities  of  FEPs  is 
preferred  over  selection  of  more 
conservative  screening  values. 

The  Commission  acknowledges  that 
selection  of  a  more  conservative  value 
[i.e..  annual  probability  of  10    ")  for  the 
demarcation  between  likely  and 
unlikely  FEPs  could  provide  additional 
assurance  by  considering  a  broader 
range  of  FEPs.  Such  an  approach, 
however,  would  not  be  consistent  with 
the  intent  that  the  required  assessments 
focus  on  likely  behavior.  EPA.  in 
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describing  what  level  of  expectation 
will  meet  the  standards,  has  pointed  out 
negative  aspects  of  an  overly 
conservative  approach  (e.g., 
conservatism  can  bias  analyses  and 
deflect  attention  from  questions  critical 
to  developing  an  adequate 
understanding  of  the  FEPs)  (66  FR 
32102;  June  13.  2001),  The  Commission 
understands  that  EPA  believes  its 
recommendation  (j.e,,  annual 
probability  of  10  ' '')  is  "reasonably" 
conservative.  However,  the  Commission 
views  EPA's  recommendation,  which 
would  identify  FEPs  with  as  little  as  a 
one-in-a-million  chance  of  occurring  in 
a  year  (i.e.,  one  percent  chance  of 
occurring  over  10,000  years)  as  likely 
FEPs,  as  overly  conservative  and  thus 
not  appropriate.  The  Commission,  as 
well  as  other  commenters  (see 
Comments  4  and  5),  support  the  annual 
probability  of  10    '  (i.e.,  10  percent 
chance  of  occurrence  over  10,000  years) 
as  a  reasonably  conservative  value  for 
the  demarcation  between  likely  and 
unlikely  FEPs.  The  Commission 
continues  to  believe  the  specification  of 
an  annual  probability  of  10  "  '  is 
consistent  with  the  focus  on  likely 
performance  for  the  assessments  of 
ground-water  protection  and  human 
intrusion. 

There  will  be  uncertainty  in 
estimating  performance  of  any  geologic 
repository,  including  the  uncertainty  in 
estimating  the  probabilities  of  FEPs. 
NRC's  regulation  for  Yucca  Mountain 
contains  specific  requirements  for 
addressing  uncertainty  in  estimating 
performance,  which  includes 
uncertainty  for  estimating  probabilities 
for  FEPs.  The  Commission  believes  it  is 
prudent  to  imderstand  and  evaluate  the 
uncertainty  in  the  probability  estimates 
rather  than  set  a  more  conservative 
screening  value  as  a  means  to  address 
uncertainty  in  estimating  probabilities 
of  FEPs.  Reasonable  expectation,  as 
specified  in  EPA  standards  (40  CFR 
197.14)  and  NRC  regulations  (10  CFR 
63.304),  in  compliance  with  the 
postclosure  standards  of  the  repository, 
dictates  that  imcertainties  be 
understood  and  evaluated  even  when 
they  may  be  difficult  to  precisely 
quantify  (e.g.,  accounting  for  the 
inherently  greater  imcertainties,  in 
making  long-term  projections  of  the 
performance  of  the  Yucca  Mountain 
disposal  system,  does  not  exclude 
important  parameters  bova  assessments 
and  analyses  simply  because  they  are 
difficult  to  precisely  quantify  to  a  high 
degree  of  confidence).  In  the  preamble 
to  the  final  standards,  EPA  asserted  that 
"[T]he  reasonable  expectation  approach 
is  aimed  simply  at  focusing  attention  on 


understanding  the  uncertainties  in 
projecting  disposal  system  performance 
so  that  regulator}'  decision  making  will 
be  done  with  a  full  understanding  of  the 
uncertainties  involved  "  (66  FR  32102: 
June  13,  2001).  The  Commission 
believes  its  requirements  for  the 
performance  assessments  provide  for  a 
thorough  evaluation  and  understanding 
of  uncertainties  in  estimating  repositon," 
performance.  Thus,  selection  of  a  more 
conservative  probability  value  for  the 
demarcation  between  likely  and 
unlikely  FEPs  is  unnecessary.  As 
discussed  previously,  the  Commission 
continues  to  believe  the  proposed  value 
(i.e.,  10  percent  chance  of  occurring 
within  10,000  years)  ensures  the 
assessments  for  ground-water  protection 
and  human  intrusion  focus,  as  intended, 
on  likely  performance,  whereas  the  use 
of  more  conservative  values  to  define 
unlikely  FEPs  would  inappropriately 
distort  the  estimation  of  likely 
performance. 

Comment  1.3:  Variation  in  dose 
assessments  for  Yucca  Mountain  is 
sufficiently  broad  [e.g..  two  orders  of 
magnitude — a  factor  of  one-hundred) 
that  it  is  reasonable  to  adopt  an  annual 
probability  value  of  10   ^  as  the 
demarcation  between  likely  and 
unlikely  FEPs  because  this  value 
represents  a  numerically  similar 
difference  (i.e.,  two  orders  of 
magnitude)  between  it  and  the 
probability  for  events  nearly  certain  to 
occur  within  the  10,000  year  period 
(i.e.,  an  annual  probability  value  of 
10    ■*).  Whereas  NRC's  proposed  value 
(i.e.,  an  annual  probability  value  of 
10    ^)  is  only  a  factor  of  10  (i.e.,  one 
order  of  magnitude)  different  from  the 
probability  for  events  nearly  certain  to 
occur. 

Response  1.3:  The  performance 
assessments  for  evaluating  individual 
protection  for  the  proposed  repository  at 
Yucca  Mountain  evaluate  performance 
probabilistically;  therefore,  the 
estimates  of  repository  performance  are 
represented  by  a  range  of  values.  The 
variation  in  repository  performance 
results  from  including  uncertainty  and 
variability  in  the  models  and  parameters 
of  the  performance  assessment  used  to 
represent  FEPs  associated  with  the  site 
conditions  and  the  natural  and 
engineered  barriers  of  the  repository. 
EPA's  observation  that  the  variation  in 
estimates  of  repository  performance  and 
the  difference  between  the  EPA 
recommendation  of  an  annual 
probability  value  of  10    *'  and  the 
probability  of  FEPs  nearly  certain  to 
occur  within  the  10,000  year  period 
(i.e.,  an  annual  probability  value  of 
10  '  ■•)  are  both  two  orders  of  magnitude 
does  not  justify  EPA's  recommendation, 


nor  does  it  imply  that  NRC's  proposed 
value  of  10    ^  is  inappropriate.  EPA  has 
not  provided  information  to  support  the 
relevance  of  this  observation  to  the 
specification  of  a  value  for  the 
demarcation  of  likely  and  unlikely 
FEPs.  The  performance  assessments  for 
Yucca  Mountain  involve  complex 
models,  for  FEPs,  that  consider  the 
uncertainty  and  variability  in  natural 
processes  and  the  degradation  of 
engineered  materials.  Performance 
assessments  are  expected  to  continue  to 
evolve  over  time  as  new  information  is 
collected  and  evaluated  and  the 
variation  in  performance  assessment 
results  is  also  expected  to  change.  A> 
logical  conclusion  of  the  EPA  comment 
is  that  the  demarcation  between  likeh' 
and  unlikely  FEPs  should  change  if 
future  assessments  of  Yucca  Mountain 
cause  the  variation  of  results  to  deviate 
from  the  current  two  orders  of 
magnitude  range.  The  Commission 
believes  the  determination  of  an  annual 
probability  for  the  demarcation  between 
likely  and  unlikely  FEPs  should  not  be 
tied  to  the  performance  assessment 
results  nor  any  other  particular 
assessment  of  site  conditions  (see  also 
response  to  Comment  1.4). 

Comment  1.4:  The  selection  of  the 
probability  for  the  demarcation  between 
likely  and  unlikely  FEPs  should  be 
divorced  from  the  site  conditions. 

Response  2.4;  The  Commission  agrees 
that  site  conditions  should  not  be  used 
to  determine  the  probability  for  the 
demarcation  between  likely  and 
unlikely  FEPs.  NRC's  proposed 
rulemaking  did  not  use  any  site 
conditions  to  determine  an  appropriate 
probability  value.  In  the  proposed  rule, 
the  Commission  did  identify-  a  few 
selected  FEPs.  as  a  matter  of  reference, 
to  inform  the  public  of  the  kinds  of  FEPs 
that  might  be  included  and  excluded  by 
the  proposed  probability  range  for 
unlikelv  FEPs  (67  FR  3630:  Januaf\-  25. 
2002).  ' 

2.  State  of  Nevada  and  the  Xevada 
Agency  for  Nuclear  Projects  Comments 

Comment  2.1:  Unlikely  FEPs  should 
be  defined  by  the  same  quantitative 
value  used  to  define  ver\-  unlikely  FEPs 
(i.e.,  aimual  probability  less  than  10  ''). 
The  EPA  standard  requires  the 
Commission  to  set  the  quantitative  level 
for  unlikely  FEPs,  but  it  does  not  require 
that  it  be  higher  than  the  value  used  to 
define  very  unlikely  FEPs. 

Response  2. 1 :  The  EPA  standards 
provide  that  a  numerical  value  to  define 
unlikely  FEPs  is  to  be  specified  by  NRC, 
and  the  preamble  to  the  standards 
clearly  indicates  that  any  such  value 
would  be  higher  than  the  value  used  to 
define  very  unlikely  events.  More 
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specificdUv.  the  preamble  to  the  final 
standards  states    iVVle  intended  to 
establish  another  demarcation  for 
excluding  unlikely  features,  events,  and 
processes  with  a  higher  probability 
•    *    ♦  •  (66  FR  32100;  lune  13,  2002). 
The  Commission  does  not  consider  the 
State's  proposal  (;  e.,  unlikely  FEPs  be 
specified  with  the  same  numerical  value 
used  to  define  very  unlikely  FEPs) 
consistent  with  EPA's  intent  for  the 
standards  or  common  understanding  of 
the  two  terms  •unlikely"  and  "very 
unlikelv."  which  implv  a  difference  in 
likelihood  The  Commission  believes  its 
proposal,  which  specified  a  numerical 
range  for  unlikelv  FEPS  above  the  range 
for  very  unlikelv  FEPs.  is  consistent 
with  the  EPA  standards,  as  required  bv 
statute,  and  is  fully  protective  of  public 
health  and  .safety  and  the  environment. 

Comment  2  J  Preservation  of  ground- 
water quality  must  not  be  compromised 
Therefore,  the  assessment  for  protection 
of  ground  water  should  be  no  less 
rig(jrous  than  the  assessment  used  to 
evaluate  individual  protection,  which  is 
required  to  consider  unlikely  events. 

Response  2.2:  The  State  is  correct  in 
pointing  out  that  the  individual 
protection  assessment  is  the  only 
assessment  that  includes  unlikely  FEPs; 
however,  the  EP.\  standards  are  clear 
that  "unlikely"  FEPs  are  to  be  excluded 
from  the  performance  assessments  for 
ground-water  protection  and  human 
intrusion  (40  CFR  197.36).  The  State  of 
Nevada's  recommendation  is  not 
consistent  with  EP.^  s  standards  that 
specify  different  assessments  for 
determining  compliance  with  the 
ground-water  protection  and  individual- 
protection  standards.  EP.\'s  intent  for 
the  as.sessments  for  ground-water 
protection  and  human  intrusion  is  to 
focus  on  the  lil^elv  performance  of  the 
repository;  thus,  unlikely  events  are  to 
be  excluded  from  these  two  assessments 
[see  Response  12)  L^nlikely  FEPs 
should  not  be  included  in  the 
assessments  for  ground-water  protection 
and  human  intrusion,  because  inclusion 
would  inappropriately  emphasize  the 
contribution  of  these  less  likelv  FEPs 
when  determining  the  likely  behavior  of 
the  repository  Exclusion  of  low- 
probabilitv  FEPs  ensures  that  the 
assessments  for  ground-water  protei  tion 
and  human  intrusion  are  as  intended 
[i.e..  on  likely  repository  performance) 

Ground  water  is  an  important 
resource,  and  potential  contamination  of 
ground  water  is  evaluated  in  all  three 
assessments  [i.e..  ground-water 
protection,  human  intrusion,  and 
individual  protection)  required  by 
regulations  and  standards  More 
specifically,  the  assessment  for  ground- 
water protection  must  demonstrate 


compliance  with  stringent  safety 
standards  [eg..  0.04  millisievert/year 
(mSv/yr)  (4  millirem/year  (mrem/yr)}) 
for  the  potential  contamination  of 
drinking  water  The  assessment  for 
individual  protection  must  demonstrate 
compliance  with  a  0.15  mSv/yr  (15 
mrem/yr)  exposure  limit  from  all 
potential  exposure  pathways  (e.g.. 
drinking  contaminated  water, 
consuming  crops  that  are  assumed  to  be 
irrigated  with  contaminated  water, 
consuming  animal  products  that  are 
assumed  to  be  raised  with  contaminated 
water  and  feed)  and  include  unlikely 
FEPs.  The  assessment  for  human 
intrusion  must  demonstrate  compliance 
with  a  0.15  mSv/yr  (15  mrem/yr) 
exposure  limit  from  all  potential 
exposure  pathways,  and  assume  that  a 
human  intrusion  results  in  a  borehole 
that  provides  a  direct  pathway  for  water 
to  transport  waste  to  the  water  table  {i.e.. 
the  ground-water  resource).  The 
Commission  considers  the  multiple  and 
overlapping  assessments  for  ground- 
water protection,  individual  protection, 
and  human  intrusion,  and  the 
associated  standards,  to  provide  a 
comprehensive  evaluation  of  potential 
ground-water  contamination  that  is 
protective  of  the  ground-water  resource. 
Requiring  the  assessments  for  ground- 
water protection  and  human  intrusion 
to  include  "unlikely  "  FEPs  is  not 
necessary  for  protection  of  the  ground- 
water resource  nor  consistent  with  the 
EPA  standards. 

Comment  2.3.  NRC's  proposed  value 
for  unlikelv  events  would,  but  should 
not,  allow  the  e.xclusion  of  igneous 
activity  from  consideration  in  the 
performance  assessments  for  ground- 
water protection  and  human  intrusion 
because  it  could  be  the  largest 
contributor  to  do.se.  The  proposed 
definition  for  unlikely  events  is 
subjective  to  the  extreme  because  the 
largest  risk  contributor  is  excluded. 

Response  2.3:  The  State's 
recommendation  that  igneous  activity 
be  ini:luded  because,  as  currently 
assessed,  igneous  activity  is  the  largest 
contributor  to  risk,  is  not  consistent 
with  EPA's  standards.  EPA's  standards 
specify  that  NRC  is  to  determine  FEPs 
are  either  "unlikely  "  or  "very  unlikely." 
based  on  the  likelihood  of  occurrence  of 
the  FEPs  and  not  on  other 
considerations,  such  as  risk.  The 
Commission  explained,  in  its  proposed 
rule  (67  FR  3629;  January  25,  2002),  that 
EPA's  intent  for  the  assessments  for 
ground-water  protection  and  human 
intrusion  was  to  focus  on  the  likely 
performance  of  the  repository;  thus, 
unlikelv  events  are  to  be  excluded  from 
these  two  assessments.  Unlikely  FEPs 
should  not  be  included  in  the 


assessments  for  ground-water  protection 
and  human  intrusion  because  inclusion 
would  inappropriately  emphasize  the 
contribution  of  these  less  likely  FEPs 
when  determining  the  likely  behavior  of 
the  repository.  Exclusion  of  such  low- 
probability  FEPs  ensures  that  the 
assessments  for  ground-water  protection 
and  human  intrusion  are  as  intended 
[i.e..  on  likely  repository  performance), 
and  are  not  considered  '"subjective  to 
the  extreme,"  because  of  this  exclusion. 

Exclusion  of  igneous  activity  in  the 
assessments  for  ground-water  protection 
and  human  intrusion  is  not  expected  to 
have  a  significant  effect  on  either 
assessment.  The  assessment  for  ground- 
water protection  is  not  affected  because 
the  dose  from  an  igneous  event  is 
predominately  through  the  air  pathway 
and  not  the  ground-water  pathway.  The 
assessment  for  human  intrusion  is  not 
affected  because  the  assumed  intrusion 
[i.e..  single  borehole  to  the  water  table) 
scenario  leads  to  a  ground-water 
pathway,  whereas  the  igneous  event 
primarily  involves  the  air  pathway.  As 
the  State  has  indicated,  the  air  pathway 
is  considered  in  the  assessment  for 
individual  protection. 

'Comment  2.4:  The  performance 
assessments  for  human  intrusion  and 
individual  protection  should  consider 
similar  FEPs,  to  provide  a  meaningful 
comparison  of  repository  resilience. 
Response  2.4:  As  discussed  in  the 
previous  responses  (under  Comments 
2.2  and  2.3),  each  of  the  three 
performance  assessments  (i.e.,  those 
conducted  to  demonstrate  compliance 
with  the  standards  for  individual 
protection,  ground-water  protection, 
and  resiliency  to  an  assumed  human 
intrusion)  has  its  own  specific  purpose, 
assumptions,  and  standards.  The  EPA 
standards  and  NRC's  regulations  do  not 
require  that  direct  comparisons  be  made 
between  any  of  these  assessments.  The 
performance  assessment  for  human 
intrusion  demonstrates  the  resilience  of 
the  repository  by  assuming  a  specified 
intrusion  occurs  and  by  requiring 
potential  exposures  to  comply  with  the 
same  overall  exposure  limit  [i.e.,  0,15 
mSv/yr  (15  mrem/yr)  from  all  pathways) 
used  for  individual  protection. 
Although  the  EPA  standards  clearly 
state  "unlikely"  FEPs  are  not  to  be 
included  in  the  assessment  for  human 
intrusion  and  ground-water  protection 
(40  CFR  197.36).  the  performance 
assessments  for  individual  protection, 
ground-water  protection,  and  human 
intrusion  provide  a  comprehensive 
evaluation  of  FEPs  to  inform  the 
licensing  decision.  Regardless  of  which 
aspect  of  repository  performance  is  the 
largest  risk  contributor,  the  regulatory 
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requirements  for  all  assessments  must 
be  met. 

Comment  2.5:  The  possibility  of 
multiple  intrusions  into  the  repository 
should  be  considered  as  a  likely  event 
and  included  in  the  evaluation  of 
human  intrusion  rather  than  the 
"single"  intrusion  prescribed  in  the  EPA 
standards  and  adopted  in  NRC's 
regulations. 

Response  2.5:  The  State  raised  a 
similar  concern  [i.e.,  consideration  for 
multiple  intrusions)  during  the  public 
comment  period  for  part  63.  The 
Commission  addressed  this  issue  when 
it  finalized  part  63,  stating: 

Another  related  issue  is  whether  the 
stylized  calculation  should  consider  multiple 
intrusions.  The  final  EPA  standards  resolve 
this  issue  in  favor  of  a  single  intrusion. 
Moreover,  in  its  findings  and 
recommendations,  NAS  (National  Academy 
of  Sciences)  argued  against  analyses  of 
whether  and  how  often  exploratory  drilling 
would  occur  at  Yucca  Mountain  because  of 
the  complexities  associated  in  such 
assessments.  Simply  stated,  the  NAS  felt  that 
no  one  can  accurately  predict  the 
characteristics  of  future  human  society  and 
their  technology.  In  the  context  of  human 
intrusion,  estimating  the  probability  of 
exploratory  drilling  for  a  given  resource 
relies  on  an  ability  to  predict  certain 
economic  and  technical  factors  that  influence 
supply  of,  and  demand  for,  that  resource.  In 
fact,  NAS  noted  that  the  continued  advances 
in  noninvasive  geophysical  techniques  may, 
in  fact,  reduce  the  number  and  frequency  of 
exploratory  boreholes  *   *   * 

Consequently,  any  consideration  for  the 
drilling  of  multiple  exploratory  boreholes  or 
later  drilling  of  more  boreholes  further 
increases  the  speculative  nature  of  the 
intrusion  scenario  with  potentially  little 
increase  in  understanding  repository 
resilience. 

The  EPA  standards  provide  for 
consideration  of  a  single  borehole  at  the 
earliest  time  that  human  intrusion  into 
the  waste  package  can  occur  without 
recognition  by  the  drillers.  The 
Commission  believes  this  is  an 
appropriate  test  for  evaluating 
repository  resilience.  Moreover,  the 
suggested  alternative  to  evaluate 
multiple  intrusions  for  the  human 
intrusion  calculation  fails  to  reflect  the 
purpose  of  the  hiunan  intrusion 
calculation,  that  is  to  test  the  resilience 
of  the  repository,  not  to  evaluate  the 
speculative  issue  of  frequency  of  the 
intrusion  (66  FR  55761;  November  2, 
2001). 

3.  DOE  Comments 

DOE  supports  NRC's  proposed 
probability  range  for  defining  unlikely 
FEPs  as  a  reasonable  and  conservative 
choice. 

Comment  3.1:  For  assessing 
operational  safety  of  the  repository, 


NRC's  regulations  specify  that 
operational  events  that  occur  one  or 
more  times  during  the  operational 
period  are  considered  reasonably  likely 
to  occur.  Applying  this  definition  [i.e.. 
one  or  more  times)  to  the  specification 
of  a  value  to  define  unlikely  FEPs 
results  in  an  upper  bound  of  one  chance 
of  occurrence  within  10,000  years  (i.e., 
approximately  10   ■*  aiuiual  probability). 
Thus,  NRC's  proposal  of  an  upper 
bound  of  one  chance  in  ten  of  occurring 
within  10,000  years  (i.e.,  10    "^  annual 
probability)  for  unlikely  FEPs  is  a 
reasonable  and  conservative  approach. 

Response  3.1:  During  the 
development  of  the  proposed 
rulemaking,  NRC  considered  an  annual 
probability  of  10    ■*  for  the  demarcation 
between  likely  and  unlikely  FEPs,  but 
ultimately  decided  on  a  probability  of 
one  chance  in  ten  of  occurring  within 
10.000  years  (i.e.,  annual  probability  of 
10    ^]  as  a  prudent  value,  given  the 
uncertainties  in  estimating  the 
occurrence  of  FEPs  over  the  very  long 
compliance  period.  The  Commission 
was  careful  to  point  out  that  its 
specification  for  unlikely  events  was  in 
the  context  of  very  specific  assessments 
(i.e.,  those  made  to  assess  compliance 
with  ground-water  protection  and 
human-intrusion  standards)  over  a  long 
time  frame,  and  this  specification  was 
not  intended  to  suggest  or  imply 
precedent  for  other  significantly 
different  applications  that  used  the  term 
"unlikely"  (67  FR  3630;  January  25, 
2002).  Similarly,  significantly  different 
applications  such  as  requirements  for 
the  safety  assessment  of  the  operational 
period  (e.g.,  significantly  shorter  time 
period,  inclusion  of  worker  activities) 
should  not  imply  a  precedent  for 
specifying  a  value  for  unlikely  FEPs. 

4.  NEI  Comments 

NEI  supports  NRC's  proposed 
probability  range  for  defining  unlikely 
FEPs.  NEI  stated  that  the  proposed 
definition  of  unlikely  FEPs  will 
facilitate  a  reasonable  and  prudently 
conservative  analysis  of  these  aspects  of 
repository  performance  (i.e.,  ground- 
water protection  and  IfSman  intrusion). 

5.  Exelon  Generation  Comments 

Exelon  Generation  supports  NRC's 
proposed  probability  range  for  defining 
unlikely  FEPs. 

ni.  Changes  From  the  Proposed  Rule 

Section  63.342     Limits  on  Performance 
Assessments 

The  word  "should"  has  been  replaced 
with  the  word  "shall"  to  be  consistent 
with  the  final  EPA  standard  (40  CFR 
197,36). 


rv.  Section-by-Section  Analysis 

Section  63.342    Limits  on  Performance 
Assessments 

This  section  specifies  how  DOE  will 
determine  which  features,  events,  and 
processes  will  be  considered  in  the 
performance  assessments  described  in 
subpart  L  of  part  63. 

V.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  rule,  NRC  is 
establishing  probability  limits  for 
unlikely  FEPs  at  a  potential  geologic 
repository  for  high-level  radioactive 
waste  at  'Yucca  Mountain.  Nevada.  This 
action  does  not  constitute  the 
establishment  of  a  standard  that 
contains  generally  applicable 
requirements. 

VL  Finding  of  No  Significant 
Environmental  Impact:  Availability 

Pursuant  to  section  121(c)  of  the 
Nuclear  Waste  Policy  Act,  this  rule  does 
not  require  the  preparation  of  an 
environmental  impact  statement  under 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969  or 
any  environmental  review  under 
subparagraph  (E)  or  (F)  of  section  102(2) 
of  such  act. 

VII.  Paperwork  Reduction  Act 
Statement 

This  rule  does  not  contain  new  or 
amended  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995.  (44  U.S.C.  3501 
et  seq.].  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB),  approval  number 
3150-0199. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  requirement  does 
not  display  a  currently  valid  OMB 
control  number,  NRC  may  not  conduct 
nor  sponsor,  and  a  person  is  not 
required  to  respond  to,  the  information 
collection. 

VUI.  Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  It  is  available  for 
inspection  in  the  NRC  Public  Document 
Room.  One  White  Flint  North.  11555 
Rockville  Pike.  Rockville,  MD  20852. 
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Single  copies  uf  the  andiysis  iiidv  he 
obtained  from  Clark  Prichard.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuc:lear  Regulatory  Commission. 
Washington.  DC  20555-0001,  telephone 
(301)  415-6203.  e-mail:  cwp@  nrc.gov 

K.  Ret;ulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Fle.xibility  Act  [5  US  C  605(b)|.  the 
Commission  certifies  that  this  rule  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
relates  to  the  licensing  of  only  one 
entity.  DOE.  which  does  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flo.xibilitv  Act  or  the  size  standards 
estabH>hed  bv  the  NRC  (10  CFR  2.810). 

X.  Backfil  Analysis 

NRC  has  determined  that  the  backh; 
rule  does  not  apply  to  this  rule  and. 
therefore,  that  a  backfit  analysis  is  not 
required,  because  this  rule  does  nfit 
involve  anv  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
(hapten  1 

XI.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

hi  accordance  with  the  Small 
Business  Regulator*  Enforcement  Act  of 
1996.  the  NRC  has  determined  that  this 
action  is  not  a  ma|or  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatorv 
Affairs  of  OMB 

List  of  Subjects  in  10  CFR  Part  63 

Criminal  penalties.  High-level  waste, 
Nuclear  power  plants  and  reactors. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
.\tomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  the  Nuclear  Waste  Policy 
Act  of  1982.  as  amended,  and  5  U.S.C. 
552  and  553.  the  NRC  is  adopting  the 
following  amendments  to  10  CFR  part 
63 

PART  63— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  A 
GEOLOGIC  REPOSITORY  AT  YUCCA 
MOUNTAIN,  NEVADA 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  Sees.  51.  5  J.  62.  63.  65.  81.  161. 
\H2    18  !   68  .Stat.  929.  930.  932.  933.  935. 
948.  '4.t3.  954,  as  amended  (42  U.S.C.  2071. 
207,3,  2092.  2093.  2095.  2111.  2201.  2232, 
2233);  sees.  202.  206.  88  Stat.  1244.  1246  (42 
U.S.C.  5842.  5846);  sees.  lU  and  14.  Pub.  L. 
95-601.  92  Stat.  2951  (42  U.S.C.  2021a  and 


.Srt.Tl),  sw.    102.  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332);  sees.  114.  121.  Pub.  L.  97- 
425.  96  Slat   2213g.  2238.  as  amended  (42 
US.C   10134.  10141);  and  Pub.  L.  102-186. 
sec.  2902.  106  Stat.  3123  (42  U.S.C.  5851). 

2.  Section  63.342  is  revised  to  read  as 

follows: 

§  63.342    Limits  on  performance 
assessments. 

DOE  s  performance  assessments  shall 
not  include  consideration  of  very 
unlikely  features,  events,  or  processes. 
;  f  .  those  that  are  estimated  to  have  less 
than  one  chance  in  10.000  of  occurring 
within  10.000  years  of  disposal.  DOE's 
assessments  for  the  human-intrusion 
and  ground-water  protection  standards 
shall  not  include  consideration  of 
unlikely  features,  events,  and  processes, 
or  sequences  of  events  and  processes. 
I.e..  those  that  are  estimated  to  have  less 
than  one  chance  in  10  and  at  least  one 
chance  in  10.000  of  occurring  within 
10.000  years  of  disposal.  In  addition. 
DOE'S  performance  assessments  need 
not  evaluate  the  impacts  resulting  from 
any  features,  events,  and  processes  or 
sequences  of  events  and  processes  with 
a  higher  chance  of  occurrence  if  the 
results  of  the  performance  assessments 
would  not  be  changed  significantly. 

Dated  at  Rr«  kville.  Maryland,  this  2nd  day 
of  October.  2002 

For  the  Nuclear  Regulatory  Commission. 
.Annette  Vietti-Cook. 

.Sff  rt:tan,  aj  ttw  Commission. 

|FR  D(K.  02-25521  Filed  10-7-02;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[Regulation  D;  Docket  No.  R-1132] 

Reserve  Requirements  of  Depository 
Institutions 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 


summary:  The  Board  is  amending 
Regulation  D.  Reserve  Requirements  of 
Depository  Institutions,  to  reflect  the 
annual  indexing  of  the  low  reserve 
tranche  and  the  reserve  requirement 
exemptiim  for  2003.  and  announces  the 
annual  indexing  of  the  deposit  reporting 
cutoff  level  that  will  be  effective 
beginning  in  Sepu?mber  2003.  The 
amendments  increase  the  amount  of 
transaction  accounts  subject  to  a  reserve 
requirement  ratio  of  three  percent  in 
2003.  as  required  by  section  19(b)(2)(C) 
of  the  Federal  Reserve  Act.  from  841. 3 
million  to  $42.1  million  of  net 


transaction  accounts.  This  adjustment  is 
known  as  the  low  reserve  tranche 
adjustment.  The  Board  is  increasing 
from  S5.7  million  to  S6.0  million  the 
amount  of  reser\'able  liabilities  of  each 
depository  institution  that  is  subject  to 
a  reserve  requirement  of  zero  percent  in 
2003.  This  action  is  required  by  section 
19(b)(ll)(B)  of  the  Federal  Reserve  Act, 
and  the  adjustment  is  known  as  the 
reservable  liabilities  exemption 
adjustment.  The  Board  is  also  increasing 
the  deposit  cutoff  level  that  is  used  in 
conjunction  with  the  reservable 
liabilities  exemption  to  determine  the 
frequency  of  deposit  reporting  from 
S106.9  million  to  SI  12.3  million  for 
nonexempt  depository  institutions. 
(Nonexempt  institutions  are  those  with 
total  reservable  liabilities  exceeding  the 
amount  exempted  from  reserve 
requirements.)  Thus,  beginning  in 
September  2003.  nonexempt  institutions 
with  total  deposits  of  SI  12.3  million  or 
more  will  be  required  to  report  weekly 
while  nonexempt  institutions  with  total 
deposits  less  than  Si  12.3  million  may 
report  quarterly,  in  both  cases  on  form 
FR  2900.  Exempt  institutions  with  at 
least  S6.0  million  in  total  deposits  may 
report  annually  on  form  FR  2910a. 
DATES:  Effective  Date:  November  7, 

2002. 

Compliance  Dates:  For  depository 
institutions  that  report  weeldy.  the  low 
reserve  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  apply  to  the  fourteen- 
day  reserve  computation  period  that 
begins  Tuesday,  November  26.  2002, 
and  the  corresponding  fourteen-day 
reserve  maintenance  period  that  begins 
Thursday,  December  26.  2002.  For 
institutions  that  report  quarterly,  the 
low  reserve  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  apply  to  the  seven-day 
reserve  computation  period  that  begins 
Tuesday,  December  17.  2002.  and  the 
corresponding  seven-day  reserve 
maintenance  period  that  begin* 
Thursday,  January  16,  2003.  For  all 
depository  institutions,  the  deposit 
cutoff  level  will  be  used  to  screen 
institutions  in  July  of  2003  to  determine 
the  reporting  frequency  for  the  twelve 
month  period  that  begins  in  September 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heatherun  Allison.  Counsel  (202/452- 
3565).  Legal  Division,  or  June  O'Brien, 
Economist  (202/452-3790),  Division  of 
Monetary  Affairs;  for  user  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  (202/872^984): 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
NW..  Washington.  DC  20551. 
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SUPPLEMENTARY  INFORMATION:  Section 
19(b)(2)  of  the  Federal  Reserve  Act  (12 
U.S.C.  461(b)(2))  requires  each 
depository  institution  to  maintain 
reserves  against  its  transaction  accounts 
and  nonpersonal  time  deposits,  as 
prescribed  by  Board  regulations.  The 
required  reserve  ratio  applicable  to 
transaction  account  balances  exceeding 
the  low  reserve  tranche  is  10  percent. 
Section  19(b)(2)  also  provides  that, 
before  December  31  of  each  year,  the 
Board  shall  issue  a  regulation  adjusting 
the  low  reserve  tranche  for  the  next 
calendar  year.  The  adjustment  in  the 
tranche  is  to  be  80  percent  of  the 
percentage  increase  or  decrease  in  net 
transaction  accoimts  at  all  depository 
institutions  over  the  one-year  period 
that  ends  on  the  June  30  prior  to  the 
adjustment. 

Currently,  the  low  reserve  tranche  on 
net  transaction  accounts  is  $41.3 
million.  Net  transaction  accounts  of  all 
depository  institutions  rose  by  2.5 
percent  (from  $596.7  billion  to  $611.4 
billion)  from  June  30,  2001.  to  June  30, 
2002.  In  accordance  with  section 
19(b)(2),  the  Board  is  amending 
Regulation  D  (12  CFR  part  204)  to 
increase  the  low  reserve  tranche  for 
transaction  accoimts  for  2003  by  $0.8 
million  to  $42.1  million. 

Section  19{b)(ll)(B)  of  the  Federal 
Reserve  Act  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  for  the 
next  calendar  year  the  dollar  amount  of 
reservable  liabilities  exempt  from 
reserve  requirements.  Unlike  the 
adjustment  for  the  low  reserve  tranche 
on  net  transaction  accounts,  which 
adjustment  can  result  in  a  decrease  as 
well  as  an  increase,  the  change  in  the 
exemption  amoimt  is  to  be  made  only  if 
the  total  reservable  liabilities  held  at  all 
depository  institutions  increase  from 
one  year  to  the  next.  The  percentage 
increase  in  the  exemption  is  to  be  80 
percent  of  the  increase  in  total 
reservable  liabilities  of  all  depository 
institutions  as  of  the  year  ending  June 
30.  Total  reservable  liabilities  of  all 
depository  institutions  increased  by  7.1 
percent  (from  $2,317.7  billion  to 
$2,481.7  billion)  from  June  30.  2001,  to 
June  30,  2002.  Consequently,  the 
reservable  liabilities  exemption  amount 
for  2003  vmder  section  19(b)(ll)(B)  will 
be  increased  by  $0.3  million  from  $5.7 
million  to  $6.0  million.' 

The  effect  of  the  application  of  section 
19(b)  of  the  Federal  Reserve  Act  to  the 
change  in  the  total  net  transaction 
accounts  and  the  change  in  the  total 


'  Consistent  with  Board  practice,  the  tranche  and 
exemption  amounts  have  been  rounded  to  the 
nearest  SO.l  million. 


reservable  liabilities  from  June  30.  2001. 
to  June  30,  2002,  is  to  increase  the  low 
reserve  tranche  to  $42.1  miUion,  to 
apply  a  zero  percent  reserve 
requirement  on  the  first  $6.0  million  of 
net  transaction  accounts,  and  to  apply  a 
three  percent  reserve  requirement  on  the 
remainder  of  the  low  reserve  tranche. 
For  institutions  that  report  weekly, 
the  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  be  effective  for  the 
fourteen-day  reserve  computation 
period  beginning  Tuesday.  November 
26,  2002,  and  for  the  corresponding 
fourteen-day  reserve  maintenance 
period  beginning  Thursday,  December 
26,  2002.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and 
the  reservable  liabilities  exemption 
adjustment  will  be  effective  for  the 
seven-day  computation  period 
beginning  Tuesday,  December  17.  2002. 
and  for  the  corresponding  seven-day 
reserve  maintenance  period  beginning 
Thursday.  January  16.  2003. 

In  order  to  reduce  the  reporting 
burden  for  small  institutions,  the  Board 
has  established  a  deposit  reporting 
cutoff  level  to  determine  deposit 
reporting  frequency.  The  Board  has 
specified  that  the  annual  percentage 
increase  in  the  nonexempt  deposit 
cutoff  be  set  equal  to  80  percent  of  the 
grovrth  rate  of  total  deposits  at  all 
depository  institutions  over  the  one-year 
period  ending  on  the  most  recent  June 

30. 

From  June  30,  2001,  to  June  30,  2002, 
total  deposits  increased  6.3  percent, 
from  $5,602.3  billion  to  $5,955.9  billion. 
Accordingly,  the  nonexempt  deposit 
cutoff  level  will  increase  by  $5.4  million 
from  $106.9  million  in  2002  to  $112.3 
million  in  2003.  Based  on  the 
indexation  of  the  reservable  liabilities 
exemption,  the  cutoff  level  for  total 
deposits  above  which  reports  of 
deposits  must  be  filed  will  rise  from 
$5.7  million  to  $6.0  million.  Under  the 
deposit  reporting  system,  institutions 
are  screened  during  each  year  to 
determine  their  reporting  category 
beginning  in  the  September  of  that  year. 
Hence,  the  cutoff  level  would  be  used  in 
the  2003  deposit  report  screening 
process  and  new  deposit  reporting 
panels  will  be  implemented  in 
September  2003. 

Thus,  effective  in  September  2003,  all 
U.S.  branches  and  agencies  of  foreign 
banks  and  Edge  and  Agreement 
corporations,  regardless  of  size,  and 
other  institutions  with  total  reservable 
liabilities  exceeding  $6.0  million 
(nonexempt  institutions)  and  with  total 
deposits  at  or  above  $112.3  million 
would  be  required  to  file  weekly  the 
Report  of  Transaction  Accounts,  Other 


Deposits  and  Vault  Cash  (form  FR  2900). 
Nonexempt  institutions  with  total 
deposits  below  $112.3  million  could  file 
the  FR  2900  quarterly.  Institutions  that 
obtain  funds  from  non-U. S.  sources  or 
that  have  foreign  branches  or  IBFs 
would  continue  to  be  required  to  file  the 
Report  of  Certain  Eurociurencv 
TransacUons  (forms  FR  2950/FR  2951) 
at  the  same  frequency  as  they  file  the 
form  FR  2900.  Institutions  with 
reser\'able  liabilities  at  or  below  the 
exemption  amount  of  $6.0  million 
(exempt  institutions)  and  with  at  least 
$6.0  million  in  total  deposits  would  be 
required  to  file  the  Annual  Report  of 
Total  Deposits  and  Reservable 
Liabilities  (form  FR  2910a).  Institutions 
with  total  deposits  below  the  exemption 
level  of  $6.0  million  would  bo  excused 
from  reporting  if  their  deposits  can  be 
estimated  from  other  data  sources. 
Finally,  the  Board  may  require  a 
depository'  institution  to  report  on  a 
weekly  basis,  regardless  of  the  cutoff 
level,  if  the  institution  manipulates  its 
total  deposits  and  other  reservable 
liabilities  in  order  to  qualify-  for 
quarterly  reporting.  Similarly,  any 
depository  institution  that  reports 
quarterly  may  be  required  to  report 
weekly  and  to  maintain  appropriate 
reserve  balances  with  its  Reserve  Bank 
if,  during  its  computation  period,  it 
understates  its  usual  reservable 
liabilities  or  overstates  the  deductions 
allowed  in  computing  required  reserve 
balances. 

Notice.  The  provisions  of  5  U.S.C. 
553(b)  relating  to  notice  of  proposed 
rulemaking  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments.  The  amendments  involve 
expected,  ministerial  adjustments 
prescribed  by  statute  and  by  the  Board  s 
policy  concerning  reporting  practices.  In 
addition,  the  reservable  liabilities 
exemption  adjustment  and  the  increases 
for  reporting  purposes  in  the  deposit 
cutoff  level  reduce  regulatory  burdens 
on  depository  institutions,  and  the  low 
reserve  tranche  adjustment  will  have  a 
de  minimis  effect  on  depository- 
institutions  with  net  transaction 
accoimts  exceeding  $42.1  million. 
Accordingly,  the  Board  finds  good  cause 
for  determining,  and  so  determines,  that 
notice  in  accordance  with  5  U.S.C. 
553(b)  is  unnecessary. 

Regulator}'  Flexibility-  Analysis 

The  Board  certifies  that  these 
amendments  will  not  have  a  substantial 
economic  impact  on  small  depository 
institutions. 

List  of  Subjects  in  12  CFR  Part  204 

Banks,  banking.  Reporting  and 
recordkeeping  requirements. 
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For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  204  as  follows: 

PART  204— RESERVE 
REQUIREMENTS  OF  DEPOSITORY 
INSTITUTIONS  (REGULATION  D) 

I  The  authority  citation  for  part  204 
continues  to  read  as  follows: 


Authority:  12  L  .S.C  248(a).  248(t:l 
461,  601.  61  1.  and  3105. 


.T71a. 


2.  Section  204.9  is  revised  to  read  as 
follows: 

§204.9     Reserve  requirement  ratios. 

The  fuUiuving  reserve  ratios  are 
prescribed  for  all  depositor\' 
institutions.  Edge  and  .Agreement 
corporations,  and  United  States 
branches  and  agencies  of  foreign  banks: 


^H 

Category 

Reserve  requirement 

1  1 

Net  transaction  ac- 

counts 

^^^1 

SO  to  S6  0  million 

0  percent  of  amount 

qH 

Over  S6  0  million 

3  percent  of  amount 

tl^H 

and  up  to 

S42  1  million 

5^1 

Over  S42  1  mil- 

SI 083  000  plus  10 

lion 

percent  of  amount 

^^^H 

over  S42  1  million 

^^H 

Nonpersonal  time 

0  percent. 

^^^1 

deposits 

^^^H 

Eurocurrency  li- 

0  percent. 

^H 

atjilities 

Dated:  October  2.  2002. 

Bv  order  of  the  Board  of  Governors  of  the 
FVder.il  KfsHr\c  System. 
lennifer  ).  Johnson, 
Secretary  of  the  Board. 
FK  On.    ()--.:i4H4  Filed  10-7-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE189,  Special  Condition  23- 
129-SC] 

Special  Conditions;  Atlantic  Aero,  Inc. 
on  the  Raytheon  Models  300.  300LW, 
B300,  and  B300C;  Protection  of 
Electronic  Flight  Instrument  Systems 
for  High  Intensity  Radiated  Fields 
(HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions:  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  .Mlantic  Aero.  Inc  .  P.O  Box 
35408,  Greensboro,  North  Carolina 


27425-5408  for  a  Supplemental  Type 
Certificate  for  the  Raxiheon  Model  300, 
30nLW.  B300  and  B.300C  airplanes.  This 
airplane  will  have  novel  and  unusual 
design  features  when  compared  to  the 
state  of  technnlogv  envisaged  in  the 
applicable  airworthiness  standards. 
These  novel  and  unusual  design 
features  include  the  installation  of  an 
electronic  flijjht  instrument  system 
(EFIS)  display  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards  for 
the  protection  of  these  systems  from  the 
effects  of  high  intensitv  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  September  25, 
2002.  Comments  must  be  received  on  or 
befcire  November  7,  2002. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  P'ederal  Aviation 
Administration.  Regional  Counsel. 
ACF.-7.  .-\ttention:  Rules  Docket  Clerk, 
Docket  No.  CE189,  Room  506,  901 
Locust,  Kansas  City.  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE189.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p  in 

FOR  FURTHER  INFORMATION  CONTACT:  VVes 
Rvan,  Aerospace  Engineer,  Standards 
Office  (ACE-1 10).  Small  Airplane 
Directorate.  Airc:raft  ('ertification 
Service,  Federal  Aviation 
Administration,  901  Locust.  Room  301, 
Kansas  (iity,  Missouri  64106:  telephone 
(816)  J2'-»-4123. 
SUPPLEMENTARY  INFORMATION: 

The  F.\A  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  issuance  of  the 
approval  design  and  thus  deliven.'  of  the 
affected  aircraft.  In  addition,  the 
substance  of  these  special  conditions 
has  been  subject  to  the  public  comment 
process  in  several  prior  instances  with 
no  substantive  c:omments  received.  The 
FAA.  therefore,  finds  that  good  cause 
exists  for  nicdting  these  special 
conditions  effet:tiye  upon  issuance. 

(Comments  Invited 

Interested  persons  are  invited  to 
submit  suc:h  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify-  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above  All  communications 


received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE189."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  May  17,  2002,  .Mlanfic  Aero,  Inc., 
P.O.  Box  35408.  Greensboro.  North 
Carolina  27425-5408.  made  application 
to  the  FAA  for  a  new  Supplemental 
Type  Certificate  for  the  Raytheon  Model 
300.  300L\V,  B300,  and  B300C 
airplanes.  The  Raytheon  Model  300 
series  airplane  is  currently  approved 
under  TC  No.  A24CE.  The  proposed 
modification  incorporates  a  novel  or 
unusual  design  feature,  such  as  digital 
avionics  consisting  of  an  EFIS.  that  is 
vulnerable  to  HIRF  external  to  the 
airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21.  §21.101.  Atlantic  Aero,  Inc.  must 
show  that  the  Raytheon  Model  300, 
300LVV,  B300,  and  B300C  aircraft  meet 
the  following  provisions,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change  to  the 
Raytheon  Model  300.  300L\V,  B300,  and 
B300C:  For  those  areas  modified  or 
impacted  bv  the  installation  of  the 
Collins  FD  2000  EFIS  system  the 
following  paragraphs  as  amended  by 
.'\mendments  23-1  through  23-54  must 
be  complied  with:  23.305,  23.307, 
23.365,  23.603,  23.609.  23.611.  23.613. 
23.625.  23.627,  23.771.  23.773.  23.777. 
23.1301,  23.1303,  23.1309.  23.1311, 
23.1321,  23.1322,  23.1331.  23.1335. 
23.1351.  23.1357,  23.1359.  23.1361, 
23.1365.  23.1367,  23.1381.  23.1431, 
23.1529,  23.1541.  23.1543.  23.1581  and 
the  special  conditions  adopted  by  this 
rulemaking  action. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane. 


special  conditions  are  prescribed  imder 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21.101(bK2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  imusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101. 

Novel  or  Unusual  Design  Features 

Adantic  Aero,  Inc.  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  featxures  include 
EFIS,  which  are  susceptible  to  the  HIRF 
environment,  that  were  not  envisaged 
by  the  existing  regulations  for  this  type 
of  airplane. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HERF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 

functions. 

Furthermore,  the  HIRF  environment 
has  imdergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  niunber 
of  transmitters  has  increased 
significantly.  There  is  also  vmcertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 


systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Field  strengtti 

Frequency 

(volts  per  meter) 

Peak 

Average 

lOkHz-IOOkHz  

50 

50 

100  kHz  500  kHz  .... 

50 

50 

500  kHz-2  MHz  

50 

bU 

2  MHz-30  MHz  

100 

100 

30  MHz-70  MHz 

50 

bO 

70MHZ-100MHZ  ... 

50 

bO 

100  MHz-200  MHz 

100 

100 

200  MHz^OO  MHz 

100 

100 

400  MHz-700  MHz 

700 

bO 

700  MHz-1  GHz  

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz^  GHz  

3000 

200 

4  GHz-6  GHz  

3000 

200 

6GHZ-8GHZ  

1000 

200 

8GHZ-12GHZ  

3000 

300 

12GHZ-18GHZ  

2000 

200 

18  GHz-^0  GHz  

600 

200 

The  field  strengttis  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values. 


or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  electrical  field  strength,  from  10 
kHz  to  18  GHz.  When  using  this  test  to 
show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 


A  preliminary^  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify'  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failiu-e  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary- 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 

functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Rayiheon 
Model  300,  300LW,  B300.  and  B300C 
airplanes.  Should  Atlantic  Aero,  Inc. 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify-  any  other 
rnodel  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101. 

Ck)nclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significaiitly 
affect  the  certification  of  the  airplane, 
which  is  inuninent,  the  FAA  has 
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determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impr.irti(  able,  and  gnod  cause  exists  for 
ddoptint;  these  special  conditions  upon 
issuance  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
.ihiive. 

List  of  Subietts  in  14  CFR  Part  23 

Aircraft.  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Auttioritv:  49  use   106|g).  401 1.1  iind 
44701.  14  CIK  21.16  and  21  101.  and  14  CFR 
11.38  and  11  19. 

Thp  Special  Conditions 

Ai.i.ordingh  .  pursuant  to  the  authnrilv 
delegated  to  me  by  the  Administrator,  the 
following  special  conditions  are  issued  as 
part  of  the  type  certification  basis  for 
Raytheon  .Model  .100,  300LVV,  BKK),  and 
B:iOOC  airplanes  modified  by  ,Mlanli(  .Aero. 
Inc.  to  add  an  EFIS. 

1.  Protection  of  Electrical  and  Elfxtrunic 
Systems  From  Hinh  Intensity  Radiated  Fields 
iHIRFI  Each  system  that  performs  critiral 
functions  must  be  designed  and  mstalled  to 
ensure  that  the  operations,  and  operational 
capabilities  of  these  systems  to  perform 
critical  functions,  are  not  adversely  a f fee  ted 
when  the  airplane  is  exposed  tu  high 
intensity  radiated  eleftromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition  applies: 
Critical  Functions:  Functions  whose  failure 
would  contribute  to,  or  cause,  a  failure 
condition  that  would  prevent  the  continued 
safe  flight  and  landing  of  the  airplane. 

Issued  in  Kansas  City.  .Missouri,  on 
September  23.  2002. 
Michael  Gallagher, 

MdDu^er.  Small  Airplane  Directorate.  Aircraft 
Certification  Sen-ice. 
FK  Dm,    n:-;i4-l  Filed  10-7-02;  8:4.S  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30332:  Amdt  No.  3025] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  .Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  nr  revokes  Standard 


instrunient  .Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports  These  regolatorv  actions  are 
needeii  iiecause  of  the  adoption  of  new 
or  rev  isrii  iriteria.  or  bt'cause  of  changes 
oci  urniig  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  na\  igationaj  facilities,  addition  of 
new  obstai  les,  or  (hanges  in  air  traffic; 
requirements  These  changes  are 
designed  to  pro\ide  safe  and  efficient 
use  of  the  na\  liable  airspace  and  to 
piiiiiinte  s.ite  flight  operations  under 
ui>truiiient  llii'lit  rules  at  the  affected 
airports 

DATES:  This  rule  is  effective  October  H, 
^UDJ    The  (  oniplialK  e  il.lte  for  each 
SlAP  IS  spei  ified  111  the  aniendatiirv 
provisions. 

The  incorporation  h\  reference  of 
certain  public.itioiis  hsteil  in  the 
regul.itioiis  IS  appro\('ii  h\  the  Director 
of  the  Federal  Register  as  of  October  8. 
2002. 

ADDRESSES:  .\\  .lilabilitv  of  matters 
incorporated  by  referenci;  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  HOO 
Independence  .\\>niii',  .SW.. 
Washington,  DC  JO'i-tl: 

2.  The  FAA  Regi.mal  (Jffu  e  of  the 
region  iii  wIik  h  the  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
whic  h  originated  the  .SI.\P:  or, 

4  The  Office  of  Federal  Register,  HUO 
North  Capitol  Street.  N\V  .  Suite  700. 
Washington.  DC. 

For  Purchase 

liidu  idual  Sl.\l'  c:opies  mav  be 
obtained  from: 

1  FAA  Publu  Inquiry  Center  (APA- 
200).  F.\A  Headtpiarters  Building,  HOO 
lnciependenc:e  Avenue,  .SW  , 
Washington.  DC  2()5')1:  or 

2  The  FAA  Regumal  (Jffic:e  of  the 
region  in  which  the  affected  airport  is 
liK  .ited 

By  Subscription 

Copies  of  all  hl.\Ps,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Doc:uments.  U.S. 
Government  Printing  Office, 
Washington,  fJC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P   i'ate.  P'light  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Tec  hnologies  and  Programs 
Division,  Flight  Standards  Service. 
Federal  .Aviation  Administration.  Mike 
Monroney  Aeronautical  Center,  6500 
.South  Mac-Arthur  Blvd.  Oklahoma  City, 
OK  7  Ut^9  (Mail  Address:  PO  Box  25082 


Oklahoma  Citv.  OK  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs),  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
r  S.C.  552la),  1  CFR  part  51.  and  §97,20 
of  the  Federal  Aviation  Regulations 
(F.AR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-.'").  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
c  (implex  nature,  and  the  need  for  a 
spec:ial  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
[lublishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
bv  reference  are  rc^alized  and 
publication  of  the  complete  description 
of  eac:h  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affectt^d  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
th(>  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAM 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aercmautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airport^  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
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I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  emd  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97: 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  September 
27.  2002. 

James  |.  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  401  Kl, 
40120.  44701;  and  14  CFR  11.49(b)(2). 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.35, 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SLAPs; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


*  *    '  Effective  October  3J.  2002 

Huntsville,  AL.  Huntsville  Intl-Carl  T.  lones 

Field,  ILS  RWY  18R,  Amdt  22 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

Intl,  Converging  ILS  Y  Rwy  18L.  Orig 
Dallas-Fort  Worth,  T,X,  Dallas-Fort  Worth 

Intl,  Converging  ILS  Z  Rw\  18L,  Orig 
Dallas-Fort  Worth.  TX,  Dallas-Fort  Wortii 

Intl,  ILS  YRwv  18L.  Orig 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

Intl,  ILS  Z  Rwy  18L.  Orig 

•  *    •  Effective  .\ovember  28.  2002 
Alabaster.  AL.  Shelbv  Count>,  RNAV  (GPS) 

RWY  33,  ORIG 
Bentonville,  .AR,  Bentonville  Muni'Louise  M. 

Thaden  Field,  RNAV  (GPS)  Rwy  18,  Orig 
Bentonville,  AR,  Bentonville  Muni/Louise  M. 

Thaden  Field,  RNAV  (GPS)  Rwy  36,  Orig 
Bentonville,  AR.  Bentonville  Muni/Louise  .M. 

Thaden  Field.  VOR-A,  Amdt  12 
Bentonville,  .AR,  Bentonville  Muni/Louise  M. 

Thaden  Field.  VOR/DME-B.  Amdt  S 
Bentonville.  AR.  Bentonville  Muni'Louise  M. 
Thadftn  Field.  GPS  Rwy  18.  Amdt  1. 
Cancelled 
Bentonville,  .AR.  Bentonville  .Muni/Louise  M. 
Thaden  Field,  GPS  Rwy  36,  Amdt  1, 
Cancelled 
Palm  Springs,  CA,  Desert  Resorts  Regional, 

VOR-A,  Orig-A 
San  Diego,  C.A.  San  Diego  Intl-Lindbergh 

Field,  NDB  Rwy  9,  Amdt  19C 
San  Diego,  CA,  San  Diego  Intl-Lindbergh 

Field,  NDB  Rwy  27,  Amdt  ID 
San  Diego,  CA,  San  Diego  Intl-Lindbergh 

Field,  RNAV  (GPS)  Rwy  9,  Orig 
San  Diego,  CA,  San  Diego  Intl-Lindbergh 

Field,  RNAV  (GPS)  Rwy  27,  Orig 
Twentvnine  Palms,  CA,  twentynine  Palms, 

VOR  Rwy  26,  Amdt  1 
Twentynine  Palms,  C.A,  Twentvnine  Palms, 

RN.AV  (GPS)  Rwy  26,  Orig 
Zephyrhills,  FL,  Zephyrhills  Muni,  NDB  Rwy 

4,  Orig 
Zephyrhills,  FL,  Zephyrhills  Muni.  NDB  Rwy 

4,  Orig,  Cancelled 
Chicago,  IL,  Chicago  Midway,  ILS  Rwy  13C, 

Amdt  41 
Chicago,  IL,  Chicago  Midway,  ILS  Rwy  31C, 

Amdt  6 
Chicago,  IL,  Chicago  Midway,  RNAV  (GPS) 

Rwv  4L,  Orig 
Chicago,  IL,  Chic  ago  Midway,  RNAV  (GPS) 

Rwy  13L,  Orig 
Chicago,  IL,  Chicago  Midway,  RNAV  (GPS) 

Rwv  22R,  Orig 
Chic:ago,  IL,  Chicago  Midway,  RNAV  (GPSi 

Rwy  3lR,Orig 
Muskegon,  MI,  Muskegon  County,  NDB  Rw\ 

32,  .Amdt  12 
Muskegon,  Ml.  .Muskegon  County.  ILS  Rwv 

24,  .Amdt  4 
Muskegon.  Ml.  Muskegon  C^ountv.  ILS  Rwy 

32,  Amdt  17 
Muskegon,  .MI,  Muskegon  County,  RN.AV 

(GPS)  Rwv  B,  Orig 
Muskegon.  Ml.  Muskegon  Countv.  RNA\' 

(GPS)  Rw\  14.  Orig 
Muskegon.  Ml.  Muskegon  Gount\.  R.\A\' 

(GPS)  Rwy  24.  Orig 
Muskegon.  Ml.  Muskegon  Count\.  RNAV 

(GPS)  Rwy  .i2,0rig 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl 
Wold  Chamberlain,  RNAV  (GPS)  Rw\  4, 
.Amdt  1 


.Ainsworth,  NF,  .Ainsworth  Muni.  RN.AV 

(GPS)  Rwv  17.  Orig 
.Ainsworth.  NE,  .\insworth  Mum.  RN.AV 

(GPS)  Rwy  3.1.  Orig 
.Ainsworth.  NF.  .Ainsworth  Mum.  \'OR  Rwv 

17.  Amdt  3 
.Ainsworth.  NE.  .\insuorlh  Muni,  VOR  Rwv 

35,  Amdt  4 
.Ainsworth.  NE,  ,Ainsw(Tth  Muni.  GPS  Rwy 

35,  Orig-.A  Can(  elled 
Scribner.  NE,  Scxibner  Stati-.  RNAV  (GPS) 

Rw\  17.  Orig 
Scribner.  NE.  Scribner  State  RNAV  (GPS) 

Rwy  35,  Orig 
Scribner,  NE,  Scriiiner  Sidii-.  \()K  K«\  35, 

.Amdt  2 
Matawan,  N),  Marlboro.  \'OK  OK  GFS-A. 

.Amdt  1.  Cancelled 
Matawan.  Nl,  Marlboro.  VOR DML  KNAV  OK 

GPS  Rw\  9.  Andt  1.  Can(  c'lli>l 
.Alamogordo.  NNL  .Alamogonio-White  Sands 

Rt!gional,  RNAV  (GPS)  Rw\  3.  Orig 
.Alamogordo.  NM,  .Alamogordo-White  Sands 

Regional,  VOR/DME  Rwv  3.  Orig 
.Alamogordo.  N.Vl,  .Alamogordo-White  Sands 

Regional.  \'OR  Rw\  3.  Amdt  2 
.Alamogordo.  NM.  .Alamogordo-White  Sands 

Regional.  NDB  Rw\  3,  Amdt  5 
.Alamogordo.  NM,  .Alamogordo-White  Sands 
Regional.  GPS  Rwv  3.  .Amdt  1,A  Cant  elled 
Durhamville.  NY.  Kamp.  VOR  OR  CFS  Rwy 

28.  .Amdt  l.A.  Cam  elled 
Olean.  NY.  Cattaraugus  Countv-Olean.  NDB 

Rwv  22.  .Amdt  12.A,  Cane  elled 
Newburgh.  NY.  Stewart  Intl,  NDB  Rwv  9. 

Amdt  8B 
Newburgh.  NY.  Stewart  Intl.  ILS  Rw\  9. 

.Amdt  9 
Newburgh,  NY,  Stewart  Intl,  RNA\'  IGPS] 

Rwy  9,  Orig 
Newburgh,  NY,  Stewart  Intl,  RNAV  (GPS)      . 

Rwv  16,  Orig 
Newburgh,  NY,  Stewart  Inti.  (GPS)  Rwy  16. 

Orig,  Cancelled 
Newburgh,  NY,  Stewart  Int!.  RNA\'  (GPS) 

Rwy  27,  Orig 
Newburgh,  NY,  Stewart  Intl.  GPS  Rwy  27, 

Orig,  Camelled 
Newburgh,  NY,  Stewart  InM,  KNAV  (GPS) 

Rwy  34,  Orig 
Kinston,  NC,  Kinsti  n  Regional  letport  at 
Stallings  Field,  VOR  Rwy  23,  Amdt  14 
Louisburg,  NC,  Franklin  Count\  .  ILS  Rwy  4, 

Amdt  2 
Bristow  ,  OK,  [ones  Memorial,  RNAV  (GPS) 

Rwv  17.  Orig 
Bristow.  OK,  lones  Memoiial,  RN.AV  (GPS) 

Rwv  35.  Orig 
Bristow,  OK,  lones  Memcjnal,  NDB  Rwy  35. 

Amdt  2 
Bristow,  OK.  lones  Memorial.  GPS  Rwy  17. 

Orig.  Cancelled 
Bristow,  OK,  Innes  Memorial,  CiPS  Rwy  35. 

Orig,  C^anc  elled 
Goldsbv,  OK,  David  lav  Perix ,  RNAV  (GPS) 

Rwv  31,  Orig 
Goldsby.  OK,  David  Ia\  Perrv,  VOR/DME 

Rwv  31.  Amdt  1 
Goldsby.  OK.  David  Id\  Perrv.  CiPS  Rwy  31. 

Orig,  Cane  elle<j 
Madill,  OK.  Madill  .Mum.  RNAV  (GPS)  Rwy 

18.  Orig 
Madill,  OK,  Madill  Muni.  GPS  Rws  IH  Orig 

C;anc;elled 
Mooreland,  OK.  Muoreland  Mum,  RN.\\ 
(GPS)Rw\  17.  Grig 
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Moiireland.  OK.  Mooreland  Muni.  GPS  Rwy 

17.  Orij?,  Cancelled 
Muskogee.  Ok.  .V!uskogee/Davis  Field.  RNA\ 

(GPS)Rwv  4.0rig 
Muskogee.  OK.  Muskogee/Davis  Field.  KNAV 

|GPS)Rv\'\  Jl.Orig 
.Vluskogee.  OK.  Muskogee/Davis  Field.  NDfJ 

Rwy  31.  .\mdt  10 
Muskogee,  OK,  Muskogee/Davis  Field,  VOR 

Rwy  31.  Amdt  4 
Muskogee.  OK.  .Muskogee/Davis  Field,  GPS 

Rwv  4.  Orig-B.  Cancelled 
Muskogee,  OK.  .Muskogee/ Da  vis  Field.  GPS 

Rwy  31.  Orig.  Cancelled 
Bloomsburg,  PA.  Bloomsburg  Muni.  VOR-.^. 

Orig 
Bloomsburg.  PA.  Bloomsburg.  Muni.  VOR  OR 

GPS  Rwy  8,  Amdf  2.  Cancelled 
Bloomsburg.  P.A.  Bloomsburg.  Muni.  RN.W 

(GPS)-B  Orig 
Philadelphia.  PA.  Wings  Field.  VOR/DME 

RNAV  Rw  V  6.  Amdt  4.  Cancelled 
Philadelphia.  PA.  Wings  Field.  .\DB  Rwy  6. 

.-Kmdt  9 
Philadelphia.  PA.  Wings  Field.  GPS  Rwv  24. 

Orig.  Cancelled 
Philadelphia.  PA.  Wings  Field.  RNAV  (GPS) 

Rwv  6.  Orig 
Philadelphia,  PA.  Wings  Field.  RNAV  (GPS) 

Rwv  24.  Orig 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

International.  ILS  Rwy  3.5C.  .-Kmdl 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

International.  Converging  ILS  Rwv  35C. 

,^mdt  5 
Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 

International.  RNAV  ((iPS)  Rwv  35C.  Orig 
Dallas-Fort  Worth.  TX,  Dallas-Fort  Worth 

International.  GPS  Rwy  3,5C.  Orig-A. 

Cancelled 
Blanding,  L'T,  Blanding  Muni.  RNAV  (GPS) 

Rwy  35.  Orig 
Blanding.  UT.  Blanding  Muni.  GPS  Rwy  3,5. 

Orig.  Cancelled 
Franklin.  VA.  Franklin  .Muni-Iohn  Beverly 

Rose.  RNAV  (GPS)  Rwy  9.  Orig 
Franklin.  VA.  Franklin  Muni-John  Beverlv 

Rose.  RNAV  (GPSI  Rwy  27.  Orig 
Gordonsville.  V.^.  Gordonsville  Muni,  NDB 

OR  GPS  Rwy  23.  Orig.  Cancelled 
Wakefield.  VA.  Wakefield  Muni.  NDB  Rwy 

20.  Amdt  4C 
Wakefield.  V.\,  Wakefield  Muni.  RNAV. 

(GPS)  Rw\  20.  Orig 
Bellingham.  WA.  Bellingham  Intl.  ILS  Rwv 

Ifi.  .^mdt  4 
Bellingham.  WA.  Bellingham  Intl.  NDB  Rwv 

Ih,  .\mdt  1 
Prairie  Du  C:hien.  WI.  Prairie  Du  Chien  Muni. 

\()R/DMERwv29,  Amdt  8 
Prairie  Du  Chien.  WI.  Prairie  Du  Chien  Muni. 

RNAV  (GPS)  Rwv  14,  Orig 
Prairie  Du  Chien.  WI,  Prairie  Du  Chien  Muni, 

RNAV  (GPS)  Rwy  32.  Orig 
Prairie  Du  Chien,  WI.  Prairie  Du  Chien  Mum 

RNAV  (GPS)  Rwy  29.  Orig 
Prairie  Du  Chien.  WI.  Prairie  Du  Chien  Muni. 

GPS  Rwy  29.  Orig.  Cancelled 
'FR  Dm  .  02-25  ioq  Filed  10-7-02;  8:45  ami 
BtLurNS  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart97 

[Docket  No.  30333;  Amdt.  No.  3026] 

Standard  Instrument  Approach' 
Procedures;  Miscellaneous 
Amendments 

agency:  Fccicral  Aviation 
A(lInlnl^tr,^tu.n  (FAA).  DOT. 
action:  Fiii.il  rule. 


SUMMARY:  This  amendment  establishes, 
.iniends,  suspends,  or  revokes  .Standard 
Instrument  .•\p[)rii,if:h  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  acticms  are 
needed  because  of  changes  occurring  in 
the  National  .Airsjiat  e  .Svstem.  such  as 
the  cominissuirunj;  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  (designed  to  provide 
safe  and  effii  lent  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
af  the  ,iffe(  ted  .iirports 

EFFECTIVE  DATE:  This  rule  is  effective 
October  H.  2002.  The  compliance  date 
for  ea(;h  SIAF'  is  specified  in  the 
ameiidatorv  [irov  isions. 

The  incorporation  bv  reference  of 
cert.iin  piiblicitions  listed  in  the 
regulations  is  approved  bv  the  Director 
of  the  [I'der.il  Register  as  of  Octobers. 
2  00  J 

ADDRESSES:  .\v  ailability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1    FA.\  Rules  Docket.  FAA 
Headquarters  Building.  800 
Iniiepcndence  .-\venue.  .S\V., 
W.ishiiigton.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  lnspec;tion  Area  Office 
which  originated  the  SIAP. 

4  The  Office  of  the  Federal  Register, 
HOO  North  Capitol  .Street.  .N\V..  Suite 
"00.  Washington.  DC 

For  Purcha.se 

Indiv  idual  SL\P  c:opies  mav  be 
obtained  from: 

1.  F.\A  Public  Incjuirv  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  .Avenue.  SVV,, 
Washington.  DC  20.591;  or 

2.  The  FAA  Rt^gional  Office  of  the 
region  in  whic  h  the  affected  airport  is 
located. 


By  Subscription 

(Copies  of  all  SIAPs,  mailed  once 
everv'  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division.  Flight  .Standards  Service. 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK.  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
.Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  e.xamination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatorv  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  bv 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  date  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  containeci  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporarv 


Federal  Register /Vol.  67,  No.  195 /Tuesday,  October  8.  2002 /Rules  and  Regulations 


62641 


(FDC/T)  NOTAMs  is  of  such  diu-ation  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instnunent 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  ciromistances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAP  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procediu*  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 


Concliision 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action  "  under 
Executives  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (air). 

Issued  in  Washington.  DC,  on  September 
27.  2002. 

James  ).  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

According,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 


FDC  date 


08/15/02  .. 
09/11/02  .. 

09/11/02  .. 
09/11/02  .. 
09/11/02  . 
09/11/02  . 

09/12/02  . 
09/13/02  . 
09/13/02  . 
09/13/02  . 
09/13/02  . 

09/13/02  . 
09/13/02  . 
09/13/02  . 
09/16/02  . 
09/16/02  . 
09/18/02  . 

09/18/02  , 

09/19/02 
09/19/02 
09/19/02 
09/19/02 
09/19/02 
09/23/02 
09/24/02 
09/24/02 
09/25/02 

09/25/02 
09/25/02 


State 


NJ 
WV 

NJ 
NJ 
NJ 
NJ 

NY 
TX 
TX 
TX 
TX 

TX 
TX 
TX 
TX 
TX 
KY 

IL 

OH 

OH 

CA 

MN 

MN 

FM 

WI 

WI 

OH 

WI 
WI 


City 


Teterboro  .. 
Clarksburg 

Tetertx>ro  .. 
Tetertwro  ., 
Teterboro  .. 
Tetertwro  . 

Newburgh 
Houston  ... 
Houston  ... 
Houston  ... 
Houston  ... 


/Airport 


Tetertxjro 

Harrison/Marion  Regional 


Tetertwro 
Tetertxwo 
Teterboro 
Teterboro 


09/25/02  I  WI 


Houston  

Houston  

Houston  

Center 

Center - 

Louisville 

Chicago/Prospect 
Heights/Wheeling 

Marion  

Marion  

Vacaville 

Winona  

Winona  

Yap  Island  

Sturgeon  Bay  

Sturgeon  Bay  

Cleveland  


Stewan  IntI  

Sugar  Land  Muni/Hull  Field 
Sugar  Land  Muni/Hull  Field 
Sugar  Land  Muni/Hull  Field 
Sugar  Land  Muni/Hull  Field 


Sugar  Land  Muni/Hull  Field  ... 
Sugar  Land  Muni/Hull  Field  ... 
Sugar  Land  Muni/Hull  Field  ... 

Center  Muni   

Center  Muni  

Louisville  Intl-Standiford  Field 


Chicago/Palwaukee  Muni 


Madison 
Madison 
Madison 


Marion  Muni  

Marion  Muni  

Nut  Tree  

Winona  Muni-Conrad  Field 
Winona  Munl-Conrad  Field 

Yap  IntI  

Door  County  Cherryland 
D(X)r  County  Cherryland  .... 
Cleveland  Hopkins  IntI  


Dane  County  Regional  Truax  Field 
Dane  County  Regional  Truax  Field 
Dane  County  Regional  Truax  Field 


IS 


Aviation  Regulations  (14  CFR  part  97) 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 


1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120, 
44701;  49  U.S.C,  106(g);  and  14  CFR 
11.49(b)(2) 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows; 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS/DME.  MLS/ 
RNAV;  §  97.31  RADAR  SL\Ps;  §  97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPS,  Identified  as  follows; 

*   *   *  Effective  Upon  Publication 


FDC  No 


Subject 


2/8518 
2/9616 

2/9624 
2/9626 
2/9627 
2/9639 

2/9643 
2/9673 
2/9675 
2/9676 
2/9677 

2/9682  1 

2/9687 

2/9688 

2/9766 

2/9767 

2/9810 

2/9811 

2/9847 
2/9848 
2/9852 
2/9857 
2/9858 
2/9977 
2/0071 
2/0072 
2/0123 

2/0136 
2/0138 
2/0139 


VOR  RWY  24,  Ong. 

VOR    or    GPS    Rwy    3,    AMDT 

15A, 
ILS  Rwy  6,  Amdt  29A. 
VOR/DME  Rwy  6,  Orig-B 
COPTER  ILS  Rwy  6,  AMDT  IB. 
VOR/DME  RNAV  Rwy  24.  Ong- 

B 
ILS  Rwy  27.  Ong 
ILS  Rwy  35.  Amdt  3. 
VOR/DME-A,  Amdt  1 
NDB  Rwy  17,  Amdt  9 
VOR/DME  RNAV  Rwy  35,  Amdt 

8. 
RNAV  (GPS)  Rwy  17.  Ong-A. 
RNAV  (GPS)  Rwy  35,  Ong 
NDB  Rwy  35.  Amdt  5 
GPS  Rwy  17,  Amdt  1 
GPS  Rwy  35,  Ong 
ILS  Rwy  35L  (Cat  I,  II.  III).  Amdt 

1A, 
VOR  Rwy  16,  Ong-A 

LOC/DME  Rwy  24.  Ong. 

GPS  Rwy  24,  Ong-A 

GPS  Rwy  20.  Amdt  1A 

VOR  Rwy  29.  Amdt  16 
'  RNAV  (GPS)  Rwy  29.  Ong 

NDB  Rwy  7.  Amdt  1 

NDB  or  GPS  Rwy  1.  Amdt  10 

SDF  Rwy  1 .  Amdt  6 
1  NDB   or   GPS    Rwy    24L.    Amdt 
I      1C. 

VOR  Rwy  13.  Ong 

RNAV  (GPS)  Rwy  13.  Ong 

RNAV  (GPS)  Rwy  31.  Ong. 
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FDC  dale 


State 


City 

Madison  

Madison    

Grand  Rapids 


Airport 


FDC  No 


Subject 


09/25/02 
09  25.02 
09/26/02 


Wl 
Wl 
Ml 


-i_ 


Oane  County  Regional  Truax  Field 
Dane  County  Regional  Truax  Field 
Gerald  R  Ford  IntI  


2/0140     VOR/DME    or   Tacan    Rwy    13, 

Ong 
2/0141     VOR/DME    or    Tacan    Rwy    31, 

Orig 
2/0116     ILS  Rwy  8R,  Amdt  5C 


KR  ri'K    fi^'-2TU0  Filed  10-7-02:8:45  ami 

HLUNG  COOe  4910-13-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  1  and  39 

RIN  2900-AJ77 

Prohibition  of  Interment  or 
IMemorialization  in  National  Cemeteries 
and  Certain  State  Cemeteries  Due  to 
Commission  of  Capital  Crimes 

agency:  Department  of  Veterans  Affairs 
action:  Final  rule. 

summary:  This  final  rule  amend.s  the 
Deparlment  of  Veterans  Affairs  (VA) 
regulations  governing  eligibility  for 
interment  or  memorialization  in 
natiunal  cemeteries  and  in  State 
cemeteries  receiving  State  cemetery 
grants  from  VA.  The  final  rule  concerns 
stdtutnrv  provisions  designed  to  ensure 
that  the  rt'inains  of  certain  persons  whn 
committed  Federal  or  State  capital 
crimes  are  not  interred  in  such 
cemeteries  and  that  the  memur\'  of  such 
persons  is  not  memorialized  in  such 
cemeteries. 

DATES:  Effective  Date:  This  final  rule  is 
itfec  tue  November  7,  2002 

Applicnbility  Date.  The  provisions  of 
Public  Law  103-1 16  were  enacted  on 
.November  21.  1997,  and  subsequentlv 
codified  at  38  U.S.C.  2408(d)  and  2411 
(lonsistent  with  the  enabling  legislation, 
the  provisions  to  this  regulation  shall 
applv  to  requests  for  interment  or 
memorialization  made  on  or  after 
November  21.  1997,  and  to  State 
cemeter\'  grants  made  on  or  after 
November  21    1997 
FOR  FURTHER  INFORMATION  CONTACT: 
kimberly  \Vrii;ht,  Program  .\nalvst. 
Office  of  Field  Programs  (401A2). 
National  Cemeterv  Administration. 
Department  of  Veterans  .affairs.  810 
Vermimt  Ave.,  NVV..  Washington.  D(] 
20420.  or  Karen  Barber.  Program 
Analyst.  Legislative  and  Regulatorv 
Division  (4028:^1.  (202)  273-5307  or 
(202)  273-5183.  respectively.  (These  are 
not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  ( )n  |ulv 
21.  2000.  the  National  Cemeterv 
Administration  (.NCAJ  published  in  the 


Federal  Register  (65  FR  45332)  a 
proposed  rule  which  would  implement 
the  provisions  of  38  U.S.C.  2408(d)  and 
241 1   The  final  rule  generally  prohibits 
interment  or  memorialization  in  a  VA 
national  cemetery  of  a  person  who  is 
convicted  of  a  Federal  capital  crime  and 
sentenced  to  death  or  life  imprisonment, 
or  is  convic:ted  of  a  State  capital  crime. 
and  sentenced  to  death  or  life 
imprisonment  without  parole.  The  final 
rule,  at  38  CFR  l'618.  also  addresses 
when  Federal  officials  are  authorized  to 
deny  burial  in  VA  national  cemeteries  to 
persons  who  are  shown  by  clear  and 
t:onvincing  evidence  to  have  committed 
a  Federal  or  State  capital  crime  but  were 
not  convicted  of  such  crime  because  of 
flight  to  avoid  prosecution  or  bv  death 
prior  to  trial  The  Secretar\'  is  also 
authorized  to  provide  aid  to  States  for 
the  establishment,  expansion  and/or 
improvement  of  State  veterans 
cemeteries.  Under  38  U.S.C.  2408(d)(1), 
State  cemeterv  grants  are  conditioned 
on  the  application  bv  the  individual 
State  of  the  prohibition  against 
interment  or  memorialization  of 
individuals  convicted  of  Federal  or 
State  capital  crimes,  or  found  bv  clear 
and  convincing  evidence  to  have 
committed  such  crimes,  without  having 
been  convicted  of  the  crimes  due  to 
flight  or  death  prior  to  trial  The  final 
rule  amends  VA's  regulation  governing 
the  State  C^emetery  Grants  Program.  38 
CFR  39.3(b).  to  note  this  requirement. 

Comment  on  Proposed  Rule 

We  provided  a  60-dav  comment 
period  that  ended  September  19.  2000. 
We  received  one  written  response  by  e- 
mail  (luring  this  period.  The  response 
included  three  (  omments.  First,  it 
suggested  improving  the  proposed  rule 
by  using  a  ■"deliminating"  date  to  this 
regulation  for  consideration  of  veterans 
who  were  convicted  prior  to  1997. 
Congress  specified  that  38  U.S.C.  2411 
would  applv  to  appli(.ations  for 
interment  or  memorialization  made  on 
or  after  .November  21.  1997. 
Accordingly,  our  implementing 
regulations  must  reflect  this  date  of 
applicability  The  second  comment 
suggested  that,  for  those  cases  where  a 
person  avoided  c:onviction  due  to  either 
flight  or  death,  the  standard  for 
determining  whether  a  person 
committed  a  capital  crime  should  be 


beyond  a  reasonable  doubt,  not 
preponderance  of  the  evidence. 
Congress  specified  that  the  standard  of 
review  for  making  decisions  of  this 
nature  is  "clear  and  convincing 
evidence"  (38  U.S.C.  2411)  and  we  have 
no  authority  to  deviate  from  this 
standard  of  review. 

The  third  comment  asked  whether 
there  was  a  problem,  in  cemeteries 
where  Native  Americans  and  Prisoners 
of  War  (POWs)  were  interred,  that  might 
require  individuals  in  these  categories 
who  had  committed  capital  crimes  to  be 
disinterred.  VA  is  not  aware  of  any 
problems  caused  by  the  interment  of 
Native  Americans  and  POWs  that  relate 
to  its  implementation  of  the  capital 
crimes  prohibition.  While  such 
individuals  are  buried  in  certain  VA 
national  cemeteries,  Public  Law  105- 
116,  which  established  the  capital- 
crimes  burial  prohibition,  is  not 
retroactive  to  interment  or 
memorialization  requests  predating 
November  21.  1997.  Further.  38  CFR 
1.621  provides  that,  interment  in 
national  cemeteries  is  considered 
"permanent  and  final."  and  sets  forth 
stringent  prerequisites  for  disinterment. 
Further,  it  provides  that  disinterment 
proceedings  are  matters  that  VA  may 
not  initiate. 

For  these  reasons,  we  believe  it  is  not 
necessary  to  revise  the  rule  based  on  the 
views  expressed  by  the  commenter. 

Revisions  to  the  Inquiry  and 
Proceedings  Process  Contained  in  the 
Proposed  Rule 

Since  November  1997.  NCA  cemeterv 
directors  have  dealt  with  several  benefit 
cases  in  which  the  capital  crime  ban 
came  into  play.  The  majoritv  of  the 
ca.ses  involved  situations  in  which  an 
individual  avoided  conviction  either 
due  to  flight  or  death.  Because  of 
lessons  learned  through  experience,  we 
are  amending  §  1.618.  Those 
modifications,  which  are  described 
below,  are  procedural  as  opposed  to 
substantive  in  nature. 

First,  when  a  cemeter\'  director 
receives  a  request  for  burial  and  there  is 
reason  to  believe  that  a  capital  crime 
may  have  taken  place,  the  cemetery 
director  is  required  to  initiate  an  inquiry' 
seeking  information  in  order  to  make  an 
initial  decision  on  the  case.  Once  made 
aware  of  this  requirement,  families  often 
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decide  to  bury  at  a  location  other  than 
a  VA  national  cemetery.  Under  the 
proposed  rule,  the  cemetery  director  is 
required  to  continue  the  inquiry  process 
even  though  the  decedent  has  been 
buried  elsewhere.  In  order  to  be 
sensitive  to  grieving  families,  NCA 
prefers  to  interpret  private  burial  as  a 
withdrawal  of  the  request  for  national 
cemetery  burial.  Section  1.618(b)  of  the 
final  rule  has  been  modified  so  that  if 
alternative  biu-ial  arrangements  are 
made  during  the  inquiry  all  further  VA 
action  on  the  request  for  burial  will 

CGASG 

Second,  §  1.618(c)(2)  as  proposed 
included  a  provision  on  the  number  of 
days  the  family  or  other  personal 
representative  has  to  respond  to  a  notice 
from  the  cemetery  director  stating  that 
there  appears  to  be  clear  and  convincing 
evidence  that  a  capital  crime  took  place. 
This  section  has  been  revised  to  provide 
additional  time  for  the  family  or  other 
personal  representative  to  respond. 
Upon  receipt  of  the  notice,  the  family  or 
other  personal  representative  will  have 
15  instead  of  10  days  to  respond. 

Third,  the  proposed  version  of 
§  1.618(c)(2)  has  been  modified  to 
include  an  additional  option  for  the 
family  or  other  personal  representative. 
Initially,  the  family  or  other  personal 
representative  could:  (1)  Request  a 
hearing  on  the  matter,  (2)  submit  a 
wTitten  statement,  with  or  without 
supporting  documentation,  for  inclusion 
in  the  record,  or  (3)  waive  these  two 
options.  There  was  no  option  for  the 
family  or  other  personal  representative 
to  end  the  process  if  so  desired. 
Through  experience,  we  have  found  that 
several  families  made  alternate  burial 
arrangements  at  a  location  other  than  a 
VA  national  cemetery.  NCA  did  not 
receive  any  further  communications 
regarding  national  cemetery  burial  from 
these  families.  This  new  option  allows 
the  family  or  other  personal 
representative  to  end  the  benefit 
decision  process  at  this  point  and  avoid 
having  a  finding  made  by  VA.  Under  the 
final  rule,  the  family  or  other  personal 
representative  may  notify  the  cemetery 
director  that  the  request  for  interment  or 
memorialization  is  withdrawn,  thereby, 
ending  the  claim  process.  This  provides 
the  family  a  simple  means  of  ending  the 
inquiry  process.  Under  the  proposed 
rule,  VA  was  required  to  complete  the 
process  even  if  the  decedent  were 
buried  in  a  private  cemetery. 

Fourth,  §  1.618(d),  as  proposed, 
authorized  the  cemetery  director  or  his 
or  her  designee  to  act  as  the  Hearing 
Official  when  the  family  or  other 
personal  representative  requests  a 
hearing.  As  it  is  not  feasible  for  NCA  to 
train  all  cemetery  directors  as  Hearing 


Officials  (for  potentially  a  limited 
number  of  cases),  this  section  has  been 
modified.  Under  the  final  rule,  the 
Director,  Memorial  Services  Network 
will  conduct  the  hearing. 

Fifth,  §  1.618(h).  as  proposed, 
required  that  appellate  rights  be 
provided  even  if  the  burial  request  was 
granted.  This  section  has  been  revised  to 
make  clear  that  appellate  rights  need 
only  be  furnished  when  a  request  for 
burial  or  interment  is  denied.  Notice  of 
appellate  rights  accompanying  a 
decision  granting  a  request  for  burial  or 
interment  is  unnecessary'  and  may  be 
confusing  to  the  recipient  of  the  notice. 

In  addition,  because  the  regulations 
are  clear  as  to  their  scope,  the 
information  included  in  the  Note  to 
§  1.617  is  unnecessary.  Therefore,  the 
Note  following  that  section  has  been 
removed. 

Over  the  past  four  years  NCA  staff  has 
closely  monitored  the  processing  of 
cases  where  the  capital  crimes 
prohibition  might  apply.  The  above 
changes  are  based  upon  NCA  experience 
gathered  during  this  time.  These  minor 
procedural  modifications  will  reduce 
the  burden  on  grieving  families, 
improve  clarity,  reduce  processing  time, 
and  increase  efficiency. 

Based  on  the  rational  set  forth  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  provisions  of  the 
proposed  rule  as  a  final  rule  without 
change  except  that  we  are  making 
nonsubstantive  changes  for  purposes  of 
clarity  and  are  making  the  changes 
discussed  above. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  goverrunents.  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Regulatory  Flexibility  Act 

The  Secretary'  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatorv 
Flexibility  Act.  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 


any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  b05(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  this  rule  are 
64.201,  64.202.  and  64.203. 

List  of  Subjects 

38  CFB  Pari  1 

Administrative  practice  and 
procedure.  Cemeteries.  Claims.  Crimes, 
Criminal  offenses. 


38  CFH  Part  39 

Cemeteries.  Grant  programs-veterans. 
Veterans. 

.Approved;  St'plember  25.  2002 
Anthony  |.  Principi, 
.Secreton-  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  parts  1  and  39  are 
amended  as  follows: 

PART  1— GENERAL  PROVISIONS 

1,  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  38  I'.S  C   501(a).  unless 
otherwise  noted. 

2.  Section  1.600  is  added  to  read  as 
follows: 

§  1 .600    Definitions. 

(a)  [Reserved] 

(b)  Definitions.  For  purposes  of 
§§1.617  and  1.618: 

Appropriate  State  official  means  a 
State  attorney  general  or  other  official 
with  statewide  responsibility  for  law- 
enforcement  or  penal  functions. 

Char  and  convincing  evidence  means 
that  degree  of  proof  which  produces  in 
the  mind  of  the  fact-finder  a  firm  belief 
regarding  the  question  at  issue. 

Convicted  means  a  finding  of  guilt  by 
a  judgment  or  verdict  or  based  on  a  plea 
of  guilty,  by  a  Federal  or  State  criminal 
court. 

Federal  capital  crime  means  an 
offense  under  Federal  law  for  which  the 
death  penalty  or  life  imprisonment  may 
be  imposed. 

Interment  means  the  burial  of 
casketed  remains  or  the  placement  or 
scattering  of  cremated  remains. 

Life  imprisonment  means  a  sentence 
of  a  Federal  or  State  criminal  court 
directing  confinement  in  a  penal 
institution  for  life. 

Memorialization  means  any  action 
taken  to  honor  the  memory  of  a 
deceased  individual. 

Personal  representative  means  a 
familv  member  or  other  individual  who 
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has  identified  himself  or  herself  tn  the 
Natiiinal  (".enieter\  Aiiministration 
cemetery  director  as  the  person 
responsible  for  making  decisions 
concernine  thf-  interment  nf  the  remains 
of  or  memoridlization  of  a  deceased 
individual. 

State  capital  crimp  means,  under 
State  law.  the  willful,  deliberate,  or 
premeditated  unlawful  killing  of 
another  human  being  for  which  the 
death  penalty  or  life  imprisonment 
without  parole  may  be  imposed. 

(.■\ulhuntv    .18  V.SC  J.M)>i.  ZA\\\ 

3.  Section  1.617  is  added  to  read  as 
follows: 

§  1 .61 7    Prohibition  of  tntement  or 
memorializatlon  of  persons  who  have  t>een 
convicted  of  Federal  or  State  capital  crimes. 

(a)  Prohibition.  The  interment  in  a 
national  cemetery  under  the  c(5ntrol  of 
the  National  C^emeterv  Administration 
of  the  remains,  or  the  memorializatlon. 
of  any  of  the  following  persons  is 
prohibited: 

(1)  Anv  person  identified  to  the 
Secretary  of  Veterans  Affairs  by  the 
United  States  Attorney  General,  prior  to 
approval  of  interment  or 
iiiemurialization.  as  an  individual  who 
has  been  convicted  of  a  Federal  capital 
crime  and  sentenced  to  death  or  life 
imprisonment  as  a  result  of  such  crime 

(2)  .\n\  person  identified  to  the 
Secretary  of  Veterans  Affairs  by  an 
appropriate  State  official,  prior  to 
approval  of  interment  or 
memorialization,  as  an  individual  who 
has  been  convicted  of  a  State  capital 
crime  and  sentenced  to  death  or  life 
imprisonment  without  parole  as  a  result 
of  such  cnmf 

(3)  Any  person  found  under 
procedures  specified  in  §  1.618  to  have 
committed  a  Federal  or  State  capital 
crime  but  have  avoided  conviction  of 
such  crime  by  reason  of  unavailabilitv 
for  trial  due  to  death  or  flight  to  avoid 
prosecution. 

(bl  Sotice-  The  prohibition  referred  to 
in  paragraph  (all 3)  of  this  section  is  not 
contingent  on  receipt  by  the  Secretan'  of 
Veterans  Affairs  or  any  other  VA  official 
of  notice  from  any  Federal  or  State 
official. 

(c)  Receipt  of  notification.  The  I'nder 
Secretary  for  Memorial  .^ffalrs  is 
delegated  authoritv  to  receive  from  the 
L  nited  States  Attorney  General  and 
appropriate  State  officials  on  behalf  of 
the  Secretar\-  of  Veterans  Affairs  the 
notification  of  t:onvicti(m  of  capital 
crimes  referred  to  in  paragraphs  (a)(1) 
and  (2)  of  this  section. 

(d)  Decision  where  notification 
previoualv  received  Upon  receipt  of  a 
request  for  interment  or 


memorialization.  where  the  Secretary  of 
Veterans  Affairs  has  received  the 
notification  referred  to  in  paragraph 
(a)(1)  or  (2)  of  this  section  with  regard 
to  the  deceased,  the  cemetery  director 
will  make  a  decision  on  the  request  for 
interment  or  memorialization  pursuant 
to  38  U.S.C.  2411. 

(e)  Inquiry  (1)  Upon  receipt  of  a 
request  for  interment  or 
memorialization.  where  the  Secretary  of 
Veterans  Affairs  has  not  received  the 
notification  referred  to  in  paragraph 

(a)(  1)  or  (a)(2)  of  this  section  with  regard 
to  the  deceased,  but  the  cemetery 
director  has  reason  to  believe  that  the 
deceased  mav  ha%t'  been  convicted  of  a 
Federal  or  State  capital  crime,  the 
cemeterv  director  will  initiate  an 
incjuiry  to  either: 

(i)  The  United  States  Attornev 
General,  in  the  (.ase  of  a  Federal  capital 
crime,  requesting  notification  of 
whether  the  deceased  has  been 
convicted  of  a  Federal  capital  crime  for 
which  the  deceased  was  sentenced  to 
death  or  life  imprisonment;  or 

(li)  An  appropriate  State  official,  in 
the  case  of  a  State  capital  crime, 
requesting  notifit  .ition  of  whether  the 
deceased  has  been  convicted  of  a  State 
capital  (Time  for  which  the  deceased 
was  senteiK  ed  to  death  or  life 
imprisonment  without  parole 

(2)  The  cemetery  director  will  defer 
decision  on  whether  to  approve 
interment  or  memorialization  until  after 
a  response  is  received  from  the  .Attornev 
General  or  appropriate  State  official. 

(f)  De(  ision  after  inqum'  Where  an 
inquirv  has  been  initiated  under 
paragraph  (e)  of  this  section,  the 
cemetery  director  will  make  a  decision 
on  the  request  for  interment  or 
memorialization  pursuant  to  38  U.S.C. 
2411  upon  receipt  of  the  notification 
reijuested  under  that  paragraph,  unless 
the  i:emeter\'  director  initiates  an 
iiujuirv  pursuant  to  4j  1.618(a). 

(g)  Xotice  of  decision  Written  notice 
of  a  decision  under  paragraph  (d)  or  (f) 
of  this  section  will  be  provided  bv  the 
cemetery  director  to  the  personal 
representative  of  the  deceased,  along 
with  written  notice  of  appellate  rights  in 
accordance  with  tj  l^)  25  of  this  title. 
This  notice  of  appellate  rights  will 

ini  lude  notice  of  the  opportunitv  to  file 
a  notice  of  disagreement  w  ith  the 
decision  of  the  c  emeterv  director. 
Action  following  re(  eipt  of  a  notice  of 
disagreement  with  a  denial  of  eligibilitv 
for  interment  or  memorialization  under 
this  section  will  be  in  accordance  with 
§§  19.26  through  19.38  of  this  title. 

(Authority:  38  U.S.C.  ")  IJ .  ^4 1  I    "  1 05) 

4.  Section  1.618  is  added  to  read  as 

follows: 


§1.618    Findings  concerning  commission 
of  a  capital  crime  where  a  person  has  not 
iseen  convicted  due  to  death  or  flight  to 
avoid  prosecution. 

(a)  Inquiry.  With  respect  to  a  request 
for  interment  or  memorialization,  if  a 
cemetery  director  has  reason  to  believe 
that  a  deceased  individual  who  is 
otherwise  eligible  for  interment  or 
memorialization  may  have  committed  a 
Federal  or  State  capital  crime,  but 
avoided  conviction  of  such  crime  by 
reason  of  unavailability  for  trial  due  to 
death  or  flight  to  avoid  prosecution,  the 
cemeter\'  director,  with  the  assistance  of 
the  VA  regional  counsel,  as  necessary, 
will  initiate  an  inquiry  seeking 
information  from  Federal,  State,  or  local 
law  enforcement  officials,  or  other 
sources  of  potentiallv  relevant 
information.  After  completion  of  this 
inquiry  and  any  further  measures 
required  under  paragraphs  (c),  (d).  (e), 
and  (f)  of  this  section,  the  cemeterv 
director  will  make  a  decision  on  the 
request  for  interment  or 
memorialization  in  accordance  with 
paragraph  (b),  (e),  or  (g)  of  this  section. 

(b)  Decision  approving  request 
without  a  proceeding  or  termination  of 
a  claim  by  personal  representative 
without  a  proceeding.  (1)  If.  after 
conducting  the  inquiry  described  in 
paragraph  (a)  of  this  section,  the 
cemetery  director  determines  that  there 
is  no  clear  and  convincing  evidence  that 
the  deceased  committed  a  Federal  or 
State  capital  crime  of  which  he  or  she 
was  not  convicted  due  to  death  or  flight 
lo  avoid  prosecution,  and  the  deceased 
remains  otherwise  eligible,  the  cemetery 
director  will  make  a  decision  approving 
the  interment  or  memorialization. 

(2)  If  the  personal  representative 
elects  for  burial  at  a  location  other  than 
a  \'A  national  cemetery,  or  makes 
alternate  arrangements  for  burial  at  a 
location  other  than  a  VA  national 
cemetery,  the  request  for  interment  or 
memorialization  will  be  considered 
withdrawn  and  action  on  the  request 
will  be  terminated. 

(c)  Initiation  of  a  proceeding.  (1)  If, 
after  conducting  the  inquiry  described 
in  paragraph  (a)  of  this  section,  the 
cemetery  director  determines  that  there 
appears  to  be  clear  and  convincing 
evidence  that  the  deceased  has 
committed  a  Federal  or  State  capital 
crime  of  which  he  or  she  was  not 
convicted  by  reason  of  unavailabilitv  for 
trial  due  to  death  or  flight  to  avoid 
prosecution,  the  cemetery  director  will 
provide  the  personal  representative  of 
the  deceased  with  a  written  summarv  of 
the  evidence  of  record  and  a  written 
notice  of  procedural  options. 

(2)  The  notice  of  procedural  options 
will  inform  the  personal  representative 
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that  he  or  she  may,  within  15  days  of 
receipt  of  the  notice: 

(i)  Request  a  hearing  on  the  matter; 

(ii)  Submit  a  written  statement,  with 
or  without  supporting  documentation, 
for  inclusion  in  the  record; 

(iii)  Waive  a  hearing  and  submission 
of  a  written  statement  and  have  the 
matter  forwarded  immediately  to  the 
Under  Secretary  for  Memorial  Affairs  for 
a  finding;  or 

(iv)  Notify  the  cemetery  director  that 
the  personal  representative  is 
withdrawing  the  request  for  interment 
or  memorialization,  thereby,  closing  the 
claim. 

(3)  The  notice  of  procedural  options 
will  also  inform  the  personal 
representative  that,  if  he  or  she  does  not 
exercise  one  or  more  of  the  stated 
options  within  the  prescribed  period, 
the  matter  will  be  forwarded  to  the 
Under  Secretary  for  Memorial  Affairs  for 
a  finding  based  on  the  existing  record. 

(d)  Hearing.  If  a  hearing  is  requested, 
the  Director,  Memorial  Services 
Network  will  conduct  the  hearing.  The 
purpose  of  the  hearing  is  to  permit  the 
personal  representative  of  the  deceased 
to  present  evidence  concerning  whether 
the  deceased  committed  a  crime  which 
would  render  the  deceased  ineligible  for 
interment  or  memorialization  in  a 
national  cemetery.  Testimony  at  the 
hearing  will  be  presented  under  oath, 
and  the  personaJ  representative  will 
have  the  right  to  representation  by 
counsel  and  the  right  to  call  witnesses. 
The  VA  official  conducting  the  hearing 
will  have  the  authority  to  administer 
oaths.  The  hearing  will  be  conducted  in 
an  informal  manner  and  court  rules  of 
evidence  will  not  apply.  The  hearing 
will  be  recorded  on  audiotape  and, 
unless  the  personal  representative 
waives  transcription,  a  transcript  of  the 
hearing  will  be  produced  and  included 
in  the  record. 

(e)  Decision  of  approval  or  referral  for 
a  finding  after  a  proceeding.  Following 
a  hearing  or  the  timely  submission  of  a 
written  statement,  or  in  the  event  a 
hearing  is  waived  or  no  hearing  is 
requested  and  no  written  statement  is 
submitted  within  the  time  specified: 

(1)  If  the  cemetery  director  determines 
that  it  has  not  been  established  by  clear 
and  convincing  evidence  that  the 
deceased  committed  a  Federal  or  State 
capital  crime  of  which  he  or  she  was  not 
convicted  due  to  death  or  flight  to  avoid 
prosecution,  and  the  deceased  remains 
otherwise  eligible,  the  cemetery  director 
will  make  a  decision  approving 
interment  or  memorialization;  or 

(2)  If  tlje  cemetery  director  believes 
that  there  is  clear  and  convincing 


evidence  that  the  deceased  committed  a 
Federal  or  State  capital  crime  of  which 
he  or  she  was  not  convicted  due  to 
death  or  flight  to  avoid  prosecution,  the 
cemetery  director  will  forward  a  request 
for  a  finding  on  that  issue,  together  with 
the  cemetery  director's  recommendation 
and  a  copy  of  the  record  to  the  Under 
Secretary  for  Memorial  Affairs. 

(f)  Finding  by  the  Under  Secretary  for 
Memorial  Affairs.  Upon  receipt  of  a 
request  from  the  cemetery  director 
under  paragraph  (e)  of  this  section,  the 
Under  Secretary  for  Memorial  Affairs 
will  make  a  finding  concerning  whether 
the  deceased  committed  a  Federal  or 
State  capital  crime  of  which  he  or  she 
was  not  convicted  by  reason  of 
unavailability  for  trial  due  to  death  or 
flight  to  avoid  prosecution.  The  finding 
will  be  based  on  consideration  of  the 
cemetery  director's  recommendation 
and  the  record  supplied  by  the  cemetery 
director. 

(1)  A  finding  that  the  deceased 
conunitted  a  crime  referred  to  in 
paragraph  (f)  of  this  section  must  be 
based  on  clear  and  convincing  evidence. 

(2)  The  cemetery  director  will  be 
provided  with  written  notification  of  the 
finding  of  the  Under  Secretary  for 
Memorial  Affairs. 

(g)  Decision  after  finding.  Upon 
receipt  of  notification  of  the  finding  of 
the  Under  Secretary  for  Memorial 
Affairs,  the  cemetery  director  will  make 
a  decision  on  the  request  for  interment 
or  memorialization  pursuant  to  38 
U.S.C,  2411.  In  making  that  decision, 
the  cemetery  director  will  be  bound  by 
the  finding  of  the  Under  Secretary  for 
Memorial  Affairs. 

(h)  Notice  of  decision.  The  cemeterv- 
director  will  provide  written  notice  of 
the  finding  of  the  Under  Secretary  for 
Memorial  Affairs  and  of  a  decision 
under  paragraph  (b),  (e)(1),  or  (g)  of  this 
section.  With  notice  of  any  decision 
denying  a  request  for  interment  or 
memorialization,  the  cemetery  director 
will  provide  written  notice  of  appellate 
rights  to  the  personal  representative  of 
the  deceased,  in  accordance  with 
§  19,25  of  this  title.  This  will  include 
notice  of  the  opportunity  to  file  a  notice 
of  disagreement  with  the  decision  of  the 
cemetery  director  and  the  finding  of  the 
Under  Secretary  for  Memorial  Affairs. 
Action  following  receipt  of  a  notice  of 
disagreement  with  a  denial  of  eligibility 
for  interment  or  memorialization  under 
this  section  will  be  in  accordance  with 
§§  19.26  through  19.38  of  this  title. 

(Authority:  38  U.S.C.  512,  2411) 


PART  39— STATE  CEMETERY 
GRANTS 

5.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  38  IJ.S  C  2408 

6.  In  §  39.2,  a  new  paragraph  (d)  is 
added  immediately  following  the 
authority  citation  at  the  end  of 
paragraph  (c)  to  read  as  follows: 

§  39.2    Scope  of  the  State  cemetery  grants 
program. 

*         «         *         •         * 

(d)  Any  grant  under  this  part  made  on 
or  after  November  21.  1997.  is  made  on 
the  condition  that  after  the  date  of 
receipt  of  the  grant  the  State  receiving 
the  grant,  subject  to  requirements  for 
receipt  of  notice  in  38  U.S.C.  2408  and 
2411,  will  prohibit  in  the  cemetery  for 
which  the  grant  is  furnished  the 
interment  of  the  remains  of  or  the 
memorialization  of  any  person: 

(1)  Who  has  been  convicted  of  a 
Federal  capital  crime  for  which  the 
person  was  sentenced  to  death  or  life 
imprisonment; 

(2)  Who  has  been  convicted  of  a  State 
capital  crime  for  which  the  person  was 
sentenced  to  death  or  life  without 
parole;  or 

(3)  Who  has  been  found  by  an 
appropriate  State  official,  under 
procedures  to  be  established  by  the 
State,  to  have  committed  a  Federal  or 
State  capital  crime  but  to  have  not  been 
convicted  of  such  crime  by  reason  of 
unavailability  for  trial  due  to  death  or 
flight  to  avoid  prosecution. 
(Authority:  38  U.S.C  2408.  2411). 

7.  In  §39.3.  paragraph  (b)(1)  and  the 
authority  citation  at  the  end  of  the 
section  are  revised  to  read  as  follows: 

§  39.3.    Applications  with  respect  to 
protects. 

***** 

(b)*   •  * 

(1)  Any  cemetery  established, 
expanded,  or  improved  through 
assistance  of  this  program  shall  be  used 
exclusively  for  the  interment  or 
memorialization  of  eligible  persons,  as 
set  forth  in  §§  39.1(h)  and  39.2(a),  whose 
interment  or  memorialization  is  not 
contrary  to  the  conditions  of  the  grant 
(see  §  3'9.2(d)  and  38  U.S.C.  2408  and 
2411). 
***** 

(Authority:  38  U.S.C.  2408.  2411) 
***** 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart36 
RIN  2900-AG20 

Loan  Guaranty:  Net  Value  and  Pre- 
Foreclosure  Debt  Waivers 

AGENCY:  Dt'|.)artnien(  <>i  V»!terans  Affairs 
ACTION:  Final  rule 

SUMMARY:  Wf  are  amending  the  Loan 
Guaranty  Regulations  to  change  the 
formula  for  calculating  the  net  value  of 
property  securing  V'A  guaranteed  loans 
being  terminated  and  to  add  criteria  for 
granting  prnforeclosure  debt  waivers. 
The  changes  regarding  net  value  appear 
necessar\  ti)  more  accurately  reflect 
current  costs  The  changes  regarding 
waivers  appear  necessar>'  to  more 
K  1  urately  reflect  statutor\'  intent 
DATES:  Effective  Date:  November  7, 
Ji)02. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Ki(.harti  i-\n>',  .\--->i>!ant  Uiroctur  Inr 
Loan  Management  (261),  Loan  Guaranty 
Service.  \'eterans  Bent'fits 
Administration.  Department  of  Veterans 
Affairs.  Washington  DC  20420. 
tclpphnnt'  '202'  J'^-:'fHf) 

SUPPLEMENTARY  INFORMATtON:  In  a 
document  published  in  the  Federal 
Register  on  August  1.  2000  (65  PR 
46882).  we  proposed  to  amend  the  Loan 
Guarant\  Regulations  (38  CFR  part  Jb) 
to  change  the  formula  for  calculating  the 
net  value  of  property  securing  VA 
guaranteed  loans  being  terminated  and 
to  add  criteria  fur  granting 
preforeclosure  debt  waivers. 

Under  current  law.  when  a  V'A 
guaranteed  loan  is  reported  as  being  in 
default,  the  Secretarv  is  required  to 
establish  the  "net  value"  of  the  property 
securing  the  guaranteed  loan  in  default. 
"Net  value    means  the  fair  market  value 
of  the  property  minus  certain  costs  that 
VA  would  incur  to  acquire,  manage,  and 
dispose  nf  the  property  The 
relationship  between  the  net  value  of 
the  property,  the  total  indebtedness  of 
the  veteran  at  the  time  of  loan 
termination,  and  the  amount  of  V.A's 
guaranty  tietprmmes  whether  or  not  VA 
may  acquire  the  property  following 
foreclosure  from  the  foreclosing  loan 
holder  These  fac  tors  also  affect  the 
Government  s  claim  payment  to  the 
foreclosing  holder  under  the  guarant\ 
In  addition,  they  will  affect  the  amount 
of  the  veterans  debt  to  the  Government 
under  those  nrcumstant  es  where.  b\ 
law.  VA  is  entitled  to  establish  a  debt 
against  a  veteran  Moreover,  thev  affect 
the  VA's  loss  on  the  guarant\ 
transaction  which,  in  turn,  will  affect 


the  veteran's  ability  to  have  previously- 
used  eiitifleinent  restored 

Previously,  under  t;  iB  4J01.  VA 
computed  'net  value"  using  cost  data 
for  the  proceeding  three  fiscal  years.  We 
proposed  to  change  how  VA  computes 
"net  \alue."  Instead  of  using  three 
years'  data,  we  proposed  to  use  data 
only  from  the  most  recent  fiscal  year. 

\Ve  also  proposed  to  make 
nonsubstanti\e  (  h.inges  to  the  definition 
of  "net  value'   for  purposes  of 
clarification  and  ccmformance  to 
statutory  provisions 

The  comment  period  ended  October 
2,  21)00   \Vi'  rei  ei\t'(l  (.oinments  from 
one  coiiinii'iiter.  an  association  that 
represents  mortgage  lenders  These 
comments  are  discussed  below.  Based 
on  the  rationale  sei  forth  in  the 
proposed  rule  and  this  document,  we 
have  adopted  the  provisions  of  the 
proposed  rule  as  a  final  rule  with  a 
change  in  the  definition  of    net  \alue.  " 
explained  below 

I 'sing  data  from  1995  through  2000. 
the  tommenter  provided  its  fiscal 
analysis  of  the  inipa(  t  of  the  proposed 
rule  on  the  mortgage  industry  if  the 
proposed  rule  had  been  in  effect.  The 
analysis  performed  bv  the  c:tmimenter 
revealed  little  i  hange  in  using  three 
years  ( (unpared  to  one  year  Even  so.  the 
commenter  requested  that  VA  not 
change  the  formula  until  after 
coiidiu  tint;  .\  thorough  analysis. 
in(  ludmg  the  impact  on  the  number  of 
no-bids  Ibuy-downsI  and  consideration 
of  "anticipated  changes  in  policies  and 
procedures  ' 

It  IS  necessary  to  describe  no-bids  and 
buv-doiyps  to  address  this  concern  VA 
computes  the  net  value  of  the  property 
se(  uring  the  loan  in  each  (  ase  prior  to 
termination  This  is  done  to  determine 
w  hether  VA  can  lower  its  claim 
liability    If  the  difference  between  the 
loan  indebtedness  .md  the  net  \aliie  is 
less  than  VAs  niiixiinum  claim  liability 
on  the  case,  then  VA  can  reduce  its 
liabilitv  by  requiring  the  loan  holder  to 
(:re<lit  the  a(  count  with  the  net  \alue  of 
the  property  The  holder  then  can 
convey  the  property  to  VA  in  return  for 
its  net  value 

If  the  difference  between  the  loan 
indebtedness  and  the  net  value  is 
greater  than  VA  s  maximum  claim 
liability.  VA  cannot  reduce  its  liability. 
In  that  case  VA  does  not  specify  in 
advance  a  minimum  amount  to  be 
(  redited  to  the  loan  account,  and  the 
holder  cannot  cemvey  the  property  to 
VA  The  industry  typically  calls  such 
cases  no- huts 

When  a  holder  receives  advice  that  a 
case  is  a  no-bid.  it  may  decide  to 
voluntarily  waive  part  of  the  loan 
indebtedness.  This  is  done  to  reduce  the 


difference  between  loan  indebtedness 
and  the  net  value  to  a  point  where  the 
difference  is  less  than  VA's  claim 
liability.  Then  VA  can  reduce  its 
liability  by  requiring  the  loan  holder  to 
credit  the  remaining  indebtedness  with 
the  net  value,  and  the  case  is  no  longer 
a  no-bid.  The  amount  waived  by  the 
holder  is  called  the  buv-down. 

After  giving  careful  consideration  to 
the  comment  we  have  determined  that 
further  analyses  is  not  warranted.  The 
argument  that  we  should  give 
consideration  to  anticipated  changes  in 
policies  and  procedures  is  not  a  basis 
for  gi\ing  further  analysis  before 
establishing  a  rule  change.  Furthermore, 
even  if  such  an  analysis  were  possible. 
V.A's  primary  goal  for  this  rule  was  to 
more  accurately  reflect  in  any  future 
year  the  cost  of  acquiring,  managing, 
and  disposing  of  properties.  Using  the 
most  recent  data  a\ailable  would 
provide  a  better  predictor  of  costs  in  the 
coming  year. 

An  example  provided  by  the 
commenter  of  a  policy  change  impacting 
net  value  was  the  potential  cost  of  lead- 
based  paint  hazard  reductions.  The 
commenter  expressed  concern  that 
moving  from  considering  three  years' 
data  to  (me  year's  data  would  likely 
increase  the  number  of  no-bids 
immediately  after  VA  implemented  the 
lead-based  paint  procedures.  However, 
as  we  stated  above,  V.-\'s  primary  goal 
is  to  accurately  reflect  the  cost  to  VA  of 
acquiring,  managing,  and  disposing  of 
properties.  In  the  case  of  lead-based 
paint  procedures.  \'A  has  decided  not  to 
significantly  change  procedures  and 
therefore  there  should  be  no  real 
changes  in  costs  attributable  to  them. 
lust  as  implementing  a  new  procedure 
like  lead  paint  abatement  could  show  an 
immediate  impact  on  no-bids,  future 
cost  savings  by  VA  resulting  from 
legislation,  regulations,  or  management 
efficiencies  would  be  recognized  more 
quickly,  to  the  advantage  of  loan  holders 
by  \'.\  adopting  the  proposed  rule. 
Therefore  \'A  continues  to  believe,  as 
the  commenter  noted,  that  moving  to 
annualized  cost  data  would  have  a 
neutral  impact  over  time. 

The  definition  of  net  value,  in  the 
propost^d  rule,  requires  VA  to  determine 
the  costs  of  acquiring  and  disposing  of 
property.  One  of  the  cost  factors  the 
proposed  rule  required  VA  to  determine 
was  losses  on  resale.  The  commenter 
requested  that  VA  also  include  average 
resale  gains  in  calculating  a  property's 
net  value.  The  commenter  asserted  that 
this  is  consistent  with  the  Department's 
stated  goal  of  creating  a  net  value  that 
more  accurately  reflects  current  costs. 
Failure  to  recognize  such  gains  would 
understate  a  property's  net  value  ahd 
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unfairly  increase  no-bids.  We  agree  with 
the  rationale  set  forth  by  the  commenter. 
and  have  made  an  appropriate  change  to 
the  final  rule  so  that  VA  will  consider 
losses  and  gains  when  calculating  net 
value  using  the  previous  year's 
operating  expenses. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  government,  in 
the  aggregate,  or  by  the  private  sector  of 
Si 00  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
rule  only  affects  VA  guaranteed  loan 
foreclosures.  Such  foreclosures 
represent  only  a  small  part  of  affected 
lenders'  businesses.  Moreover,  the  effect 
of  the  rule  will  be  cost-neutral  in  almost 
all  cases.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  the  rule  is  exempt  form  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114 
and  64.118. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Flood  insurance. 
Housing,  Indians,  Individuals  with 
disabilities,  Loan  programs-housing  and 
community  development.  Loan 
programs-Indians,  Loan  programs- 
veterans.  Manufactured  homes. 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements,  Veterans. 

Approved:  luly  12.  2002. 
Anthony  ].  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
follows: 


PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  .iti  U.S.C.  501.  .3701-3704.  3707. 
3710-3714^  3719,  3720,  3729.  3762.  unless 
otherwise  noted. 

2.  In  §  36.4301,  the  introductory  text 
for  the  term  "Net  Value",  and  paragraph 
(3)  are  revised,  to  read  as  follows: 

§36.4301     Definitions. 

*         *         *         »         * 

Net  value.  The  fair  market  value  of 
real  property,  minus  an  amount 
representing  the  costs  that  the  Secretary- 
estimates  would  be  incurred  by  VA  in 
acquiring  and  disposing  of  the  property. 
The  number  to  be  subtracted  from  the 
fair  market  value  will  be  calculated  by 
multiplying  the  fair  market  value  by  the 
current  cost  factor.  The  cost  factor  used 
will  be  the  most  recent  percentage  of  the 
fair  market  value  that  VA  calculated  and 
published  in  the  Notices  section  of  the 
Federal  Register  (it  is  intended  that  this 
percentage  will  be  calculated  annually). 
In  computing  this  cost  factor.  VA  will 
determine  the  average  operating 
expenses  and  losses  (or  gains)  on  resale 
incurred  for  properties  acquired  under 
§  36.4320  which  were  sold  during  the 
preceding  fiscal  year  and  the  average 
administrative  cost  to  VA  associated 
with  the  property  management  activity. 
The  final  net  value  derived  from  this 
calculation  will  be  stated  as  a  whole 
dollar  amount  (any  fractional  amount 
will  be  rounded  up  to  the  next  whole 
dollar).  The  cost  items  included  in  the 
calculation  will  be: 
***** 

(3)  Administrative  costs,  (i)  An 
estimate  of  the  total  cost  for  VA  of 
personnel  (salary-  and  benefits)  and 
overhead  (which  may  include  things 
such  as  travel,  transportation, 
communication,  utilities,  printing, 
supplies,  equipment,  insurance  claims 
and  other  services)  associated  with  the 
acquisition,  management  and 
disposition  of  property  acquired  under 
§  36.4320  of  this  part.  The  average 
administrative  costs  will  be  determined 

bv: 

(A)  Dividing  the  total  cost  for  VA 
personnel  and  overhead  salary-  and 
benefits  costs  by  the  average  number  of 
properties  on  hand  and  adjusting  this 
figure  based  on  the  average  holding  time 
for  properties  sold  during  the  preceding 
fiscal  year:  then 

(B)  Dividing  the  figure  calculated  in 
paragraph  (3)(i)(A)  of  this  definition  by 
the  VBA  ratio  of  personal  services  costs 
to  total  obligations. 

(ii)  The  three  cost  averages  will  be 
added  to  the  average  loss  (or  gain)  on 


property  sold  during  the  preceding 
fiscal  year  (based  on  the  average 
property  purchase  price)  and  the  sum 
will  be  divided  by  the  average  fair 
market  value  at  the  time  ol  acquisition 
for  properties  which  were  sold  during 
the  preceding  fiscal  year  to  denve  the 
percentage  to  be  used  in  estimating  net 
value. 

3.  Section  36.4323  is  amended  by: 

A.  In  paragraph  (e)(l)(v).  removing 
"liability."  from  the  end  of  the 
paragraph  and  adding,  in  its  place, 
"liability:  or  ". 

B.  Adding  paragraph  (eKl  )(yi) 

C.  In  paragraph  [e)(4).  revising  the 
first  sentence  and  the  authority  citation 
at  the  end  of  the  paragraph. 

The  addition  and  revisions  read  as 
follows: 

§36.4323    Subrogation  and  indemnity. 


(D*  *  * 

(vi)  The  obligor  being  released  is  not 
the  current  titleholder  to  the  property 
and  there  are  no  indications  of  fraud, 
misrepresentation,  or  bad  faith  on  the 
obligor's  part  in  obtaining  the  loan  or 
disposing  of  the  property  or  in 
connection  with  the  loan  default. 
***** 

(4)  Determinations  made  under 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section  are  intended  for  the  benefit  oi 
the  Government  in  reducing  the  amount 
of  claim  payable  by  VA  and/ or  avoiding 
the  establishment  of  uncollectible  debts 
owing  to  the  United  States.  *   *    * 

(Authority:  38  l.S.C   501.  3703(c)(1).  5302) 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  258 

[FRL-7392-1] 
RIN  2050-AE91 

Municipal  Solid  Waste  Landfill 
Location  Restrictions  for  Airport 
Safety 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 


SUMMARY:  Because  EPA  received 
adverse  comment,  we  are  withdrawing 
the  direct  final  rule  for  Municipal  Solid 
Waste  Landfill  Locatiim  Restrictions  lor 
Airport  Safety.  We  published  the  direct 
final  rule  on  July  n,  2002  (67  FR  45915) 
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to  araend  the  location  restriction 

retiiiiremf'nts  in  the  criteria  for 
municipal  sohd  waste  landfills  in  order 
to  incorporate  new  landfill  siting 
requirempnts  enacted  in  the  Wendell  H 
Ford  Aviation  Investment  and  Reform 
Alt  fur  th''  J  1st  ("I'liturv   We  stated  in 
that  Federal  Register  dix  ument  that  it 
we  received  advi-rNf  (  nmment  bv 
August  12,  2002,  we  wtjuld  publish  a 
timeh  notice  of  withdrawal  in  the 
Federal  Register.  We  subsequently 
re(  eu  ed  adx  erse  comment  on  that  dire(  t 
final  rule  We  will  address  those 
comments  in  a  subsequent  final  action 
based  on  the  parallel  proposal  also 
published  on  luly  11.  2002  (67  PR 
4.5948)  As  stated  in  the  par.ilK'l 
proposal,  we  will  not  institute  a  seLomt 
comment  period  on  this  action. 
Although  EPA  is  issuing  this 
withdrawal  of  its  direct  final  rule,  the 
new  sitint;  re(|uirements  enacted  in  the 
Wendell  H   Ford  Aviation  Investinenf 
.^n(i  Kefurin  Act  for  the  21st  Centurv 
I  Miitmue  tn  remain  in  effect. 
DATES:  As  nf  October  8.  2002.  KPA 
u  ithdravvs  the  direct  final  rule 
puhh-ht-d  ,it  h~  FR  4.591.T.  on  |ulv  11. 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 
\lar\  .VlDorLunes   ( )tfii  »•    it  Solid  Waste 
and  Emergencv  Kr^pniisf  ()ffi(f  nt 
Solid  Waste.  Municipal  and  Industrial 
Solid  Waste  Division  (mail  code 
5305\V).  US.  Environmental  Protection 
Agencv  Headquarters  (EPA  HQ).  1200 
Pennsvlvania  Avenue.  NW.  Washington. 
DC  20460:  telephone:  540-3  18-1348;  e- 
mail: 
<moorcones. mary@epamail.epa.gov>. 

Dale(i:Offober2.  2002 
(  hnstinj-  Todd  Whitman. 

.\aministnittir.  bn\  iron mtintal Protection 

Agency 

IKR  Dor.  02-2.i.=582  Filed  10-7-02,  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  64 

(CG  Docket  No.  02-278.  CO  Docket  No.  92- 
90.  FCC  02-250] 

Rules  and  Regulations  Implementing 
the  Telephone  Consumer  Protection 
Act(TCPA)of  1991 

AGENCY:  Federal  Communications 

( jiinmission 
ACTION:  Final  ruK' 


summary:  In  this  ii(i(  ument.  the 
('ommission  annminces  that  it  will 
terminate  and  (lose  C.C  Doc  ket  No  41 
90.  On  September  12.  2002.  the 


Commissmn  adnpted  a  Notice  of 
Prnposfd  Kuleiiiaking  (N'PRM)  on  its 
mil's  iniplt'ineriting  the  Telephone 
t^onsiinier  Protection  Act  of  1991 
ITCPA).  The  NPRM  seeks  comment  on 
whether  the  (".ninmission's  rules 
giAcrning  unsdlit  ited  advertising  using 
the  telephiuie  aiul  facsimile  machine 
need  to  be  rt'v  isetl  in  order  to  more 
effectively  i  anv  nut  Ciongress's 
direttues  in  the  ['( .P.\   The 
Commissmn  will  i  Inse  .ind  terminate 
C"(]  Docket  No   92-90  and  open  a  new 
do(  ket  to  address  the  issues  raised  in 
this  pro(  eeding 

DATES:  Kffectivi'  0(  toher  H.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Kru  a  H.  McMahon  nr  Rk  hard  D.  Smith 
.It  202-418-2512,  Consumer  & 
( .ii\ernmeiital  Affairs  Bureau. 
SUPPLEMENTARY  INFORMATION:  On 
.September  12.  2002.  the  Commissicm 
adopted  dn  NPRM  and  Memorandum 
Opinion  and  Order  in  C.V,  Doc:ket  No 
02-278  and  C.C  Diu  ket  No    92-90,  FCC 
02-250   In  the  NPRM.  the  Commission 
seeks  (  liniment  on  whether  to  revise, 
clarih  or  .idopt  anv  additional  rules 
pursuant  to  the  TCiPA  on  the  use  of 
telephone  and  facsimile  machines  to 
deliver  unsolicited  advertisements.  The 
Ciommission  also  seeks  i omment  im 
wht'ther  to  reconsider  the  option  of 
est.itilishing  ,1  n.itioiial  do-not-call  list. 
In  th>'  Mi'iiioranduin  Opinion  and 
( )riit'r.  the  ( .omniission  notes  that  the 
telemarketing  marketplace  has 
undergone  significant  changes.  In 
addition   the  Commission  has  received 
thousanils  ot  (  omplaints  frrmi 
consuiiifrs  w  In  i  .illege  violations  of  the 
TCPA  ,(nd  niir  rules  and  orders.  Based 
on  thes.'  I  (inipl. lints,  the  changes  in  the 
way  telemarketing  is  conducted,  and 
our  decision  to  revisit  the  optiim  of 
establishing  a  national  do-not-call  list,  it 
is  I  le.u  that  the  focus  of  this  proceeding 
h>is  (hanged  significantlv  from  when  the 
nviT  TCPA  Hfionsiiifnition  Order  (62 
FR  19686.  .-\pril  23,  1997)  was  released. 
Therefore  the  (^oiiimissiiui  anncuinces 
that  It  will  I  lose  and  terminate  (.',(] 
Docket  No  92-90  and  open  a  new 
diK  ket  to  .iddress  the  issues  raised  in 
this  pro  eeding  OiiK  pending  Petitions 
rind  Re(iue,sts  for  Clarification  from  CC 
I)ii(  ket  92-90  will  be  inc:orporated  into 
till'  instant  proceeding.  The  full  text  of 
this  doi  ument  is  available  (m  the 
(^(uiinussion's  website  Electronic 
Comment  Filing  .Svstem  and  for  public 
inspe(  tion  during  regular  business 
hours  in  the  FC( !  Rtderence  Center, 
Room  (:Y-A257.  445  12th  Street.  SW. 
Washington.  DC  20554. 

List  of  Subjects  in  47  CFR  Part  64 

Telephone. 


P'eder.il  Cumimuuc  ations  C^oniinissinn. 
Marlene  H.  Dortch, 

\¥K  Dm    ()2-2,5,i(iH  Filed  10-7-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[OA  02-2149.  MB  Docket  No.  02-101.  RM- 
10429] 

Digital  Television  Broadcast  Service; 
Reliance,  SD 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Young  Broadcasting  of  Sioux 
Falls.  Inc.,  licensee  of  station  KPLO-TV, 
substitutes  DTV  channel  13  for  DTV 
channel  14  at  Reliance,  South  Dakota. 
See  67  FR  34670,  May  15,  2002.  DTV 
channel  13  can  be  allotted  to  Reliance. 
South  Dakota,  in  compliance  with  the 
principle  community  coverage 
recjuirements  of  Section  73.625(a)  at 
reference  coordinates  43-57-57  N.  and 
99-36-1 1  W.  with  a  power  of  40,  HAAT 
of  338  meters  and  with  a  DTV  service 
population  of  53  thousand.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  October  25.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-101, 
adopted  September  4,  2002,  and 
released  September  10,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Riderence  Information  Center,  Portals  II, 
445  12th  Street.  SW.,  Room  CY-A257, 
W.i.shington.  DC].  This  document  may 
also  he  purchased  from  the 
(Commission's  duplicating  contractor. 
Qualex  International.  Portals  II,  445 
12th  Street,  SW..  CY-B402,  Washington, 
DC  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualfxint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 
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PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.622    [Amended] 

1.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
South  Dakota,  is  amended  by  removing 
DTV  channel  14  and  adding  DTV 
channel  13  at  Reliance. 
Federal  Communications  Commission. 
Barfaara  A.  Kreisman, 
Chief,  Video  Division,  Media  Bureau. 
[FR  Doc.  02-25570  Filed  10-7-02;  8:45  ami 
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FEDERAL  COMMUNICATldfIS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2282,  MB  Docket  No.  02-131,  RM- 
10440] 

Digital  Television  Broadcast  Service; 
Hammond,  LA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  KB  Prime  Media  LLC, 
substitutes  DTV  chaimel  42  for  NTSC 
channel  62+  at  Hammond,  Louisiana. 
See  67  FR  40632,  June  13,  2002.  DTV 
channel  42  can  be  allotted  to  Hammond, 
Louisiana,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  29-58-57  N.  and 
89-57-09  W.  with  a  power  of  1000, 
HAAT  of  308  meters  and  with  a  DTV 
service  population  of  1667  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-131, 
adopted  September  13,  2002,  and 
released  September  19,  2002.  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW..  Room  CY-A257, 
Washington,  DC.  This  dociunent  may 
also  be  pvuchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  CY-B402.  Washington, 


DC  20554,  telephone  202-863-2893. 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Louisiana, 
is  amended  by  removing  TV  channel 
62+  at  Hammond. 

§73.622    [Amended] 

3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Louisiana,  is  amended  by  adding 
Hammond,  DTV  chaimel  42. 
Federal  Communications  Commission. 
Barbara  A.  Kreisman, 

Chief.  Video  Division.  Media  Bureau. 

[FR  Doc.  02-25571  Filed  10-7-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2215,  MB  Docket  No.  02-94,  RM- 
10423] 

Digital  Television  Broadcast  Service; 
Atttens,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendment. 

SUMMARY:  The  Federal  Communications 
Commission  published  in  the  Federal 
Register  of  August  9,  2002,  (67  FR 
51769),  a  document  changing  the  DTV 
Table  of  Allotments  to  reflect  the 
substitution  of  DTV  chaimel  *12c  for 
DTV  chaimel  *22  at  Athens,  Georgia. 
However,  DTV  channel  *12c  was 
inadvertently  published  without  the  "c" 
designation.  This  document  corrects 
that  amendment  contained  in  section 
73.622(b)  of  the  Commission's  Rules. 
DATES:  Effective  September  3,  2002, 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  FCC  published  a  document  in  the 
Federal  Register  of  August  9,  2002,  (67 
FR  51769)  removing  DTV  channel  *22 
and  adding  DTV  channel  M2c  at 
Athens,  Georgia.  DT\'  channel  *12  was 
inadvertently  published  in  lieu  of  DTV 
channel  *  12c  at  Athens,  Georgia.  This 
correction  removes  DTV'  channel  *12 
and  adds  DTV  channel  *12c. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  an  error,  which  may  prove  to  be 
misleading,  and  needs  to  be  clarified. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Georgia,  is  amended  by  removing  DTV 
channel  *12  and  adding  DTV  channel 
*  12c  at  Athens. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief  Video  Division.  Media  Bureau 

[FR  Doc.  02-25572  Filed  10-7-02;  8;45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2150,  MB  Docket  No.  02-102,  RM- 
10430] 

Digital  Television  Broadcast  Service; 
Florence,  SD 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Young  Broadcasting  of  Sioux 
Falls,  Inc.,  substitutes  DTV  channel  2 
for  DTV  channel  25  at  Florence,  South 
Dakota.  See  67  FR  34670,  May  15,  2002. 
DTV  channel  2  can  be  allotted  to 
Florence  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  44-57-56  N.  and 
97-35-22  W.  with  a  power  of  3.7. 
HAAT  of  243  meters  and  with  a  DTV 
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ser\"ice  pnpulatioii  of  1 19  thousand. 
With  this  a(  tiDii.  this  proceeding  is 
termindteti 

DATES:  Effp<  tivt"  ()( tob^■r  2.t,  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Pdlll 
Blumenthdl.  Media  BurHdu.  (202)  41H- 
IHOO 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  thf>  (Commission's  Report 
dnd  Order.  MB  Docket  No  02-102. 
adopted  September  4.  2002.  and 
released  September  10.  2002   The  full 
te.xt  of  this  document  is  availdble  for 
publii  inspection  and  copying  during 
regular  business  hours  in  the  F(X; 
Refereme  Information  Center.  Portals  II. 
445  12th  Street.  S\V  ,  Room  (:Y-A257. 
Washington.  IX;  This  do<  ument  may 
also  be  purchased  from  the 
(iimmission's  duplicating  contractor. 
Qualex  International.  Portals  II.  44r> 
12th  Street.  SW  .  (:Y-B402.  Washington. 
DC  20554.  telephone  202-86J-28y3, 
facsimile  202-863-2898.  or  via  e-mail 
qualexintO'aol.coTn 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television 

Part  :■  i  of  Title  47  of  the  C^ode  of 
Federal  Regulations  is  amended  as 
follows; 

PART  73— {AMENDED] 

1   The  authority  citation  tnr  I'.irt  r  l 
continues  tu  read  as  follows: 

Authority:  47  T  S.c:.  154.  303.  334  and  336. 

§73.622     [Amendedl 

2.  Seition  7  Ch22(b).  the  Table  of 
Digital  Television  Allotments  under 
South  D.ikota.  is  amemled  b\  removing 
DT\'  channel  25  and  adding  DTV 
channel  2  at  Florence 

FeiierdI  Communications  Commission, 
Barbara  A.  Kreisman. 

(..'hiff.  X'idfi)  Di^  ision.  Media  Burfau. 

IFR  Doc.  02-25573  Filed  10-7-02:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2148.  MM  Docket  No.  01-302.  RM- 
10333] 

Digital  Television  Broadcast  Service: 
Fort  Wayne.  IN 

AGENCY:  Federal  Communications 

Commission 

ACTtON:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
r*»quest  of  Indiana  Broadcasting  LLC. 


licensee  of  station  WANEl-TV'. 
substitutes  DTV  channel  31  for  DTV 
(  hannel  4  at  Fort  Wayne.  Indiana.  See 
m  FR  65872.  December  21.  2001.  DTV 
I  hannel  31  can  be  allotted  to  Fort 
Wavne.  Indiana,  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  41-05-38  N.  and 
85-10-48  W  with  a  power  of  82.  HAAT 
of  253  meters  and  with  a  DTV  service 
population  of  792  thousand.  Since  the 
communitv  of  Fort  Wayne.  Indiana,  is 
knated  within  400  kilometers  of  the 
r  S  (Canadian  border,  concurrence  from 
the  (lanadian  government  has  been 
obtained  for  this  allotment.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Fffective  ()c:tober  25.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Media  Bureau.  (202)  418- 
1600 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-302. 
adopted  September  4.  2002.  and 
released  September  10.  2002  The  full 
text  of  this  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Information  Center.  Portals  II. 
445  12th  Street.  SW  ,  Room  CY-A257, 
Wdshington.  DC  This  document  may 
also  be  purchased  from  the 
Commissiim's  duplicating  contractor. 
Quale\  International.  Portals  II.  445 
12th  Street,  SW  .  CY-B402.  Washington. 
DC  20554.  telephone  202-863-2893, 
facsimile  202-81)3-2898.  or  via  e-mail 
qualexint^ol  (om 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  Title  47  of  theC.de  nf 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citdtion  for  Part  7  1 
continues  to  read  as  follows. 

.\uthnritv:  4"  I    S  C    fi4.  303.  334  and  33b. 
§  73.622    [Amendecj] 

2.  Section  73  622(b).  the  Table  of 
Digital  Television  Allotments  under 
Indiana,  is  amended  bv  removing  DTV 
I  hannel  4  and  adding  DT\'  c  hannel  31 
at  Fort  Wayne. 

KHiltM.il  Coninuiiiii  aliens  Commission. 

Barbara  A.  kreisman. 

Chief,  Video  Division.  Media  Bureau. 

iFR  [V-(    O^-j-vi-4  K:led  10-"-U^:  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docltet  No.  020215032-2127  02;  I.D. 
092402A] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Bluefish  Rshery; 
Readiustment  to  2002  Quotas; 
Commercial  Quota  Adjustments  for 
Maryland  and  Virginia 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  adjustments. 

SUMMARY:  NMFS  announces 
adjustments  to  the  2002  commercial 
Atlantic  bluefish  quota  for  the  States  of 
Maryland  and  the  Commonwealth  of 
Virginia.  This  action  complies  with 
regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Bluefish 
(FMP).  which  require  that  landings  in 
excess  of  a  state's  commercial  quota  be 
deducted  from  that  state's  quota  the 
following  year.  The  FMP  also  allows 
two  or  more  states,  under  mutual 
agreement  and  with  the  concurrence  of 
the  Administrator,  Northeast  Region. 
NMFS  (Regional  Administrator),  to 
transfer  or  combine  part  or  all  of  their 
annual  commercial  quota.  The  Regional 
Administrator  must  consider  the  criteria 
set  forth  in  §  648.160(f)(1)  in  the 
evaluation  of  requests  for  quota  transfers 
or  combinations.  The  public  is  advised 
that  quotd  adjustments  have  been  made 
and  is  informed  of  the  revised  quotas  for 
the  affected  states. 
DATES:  Effective  October  7.  2002 
through  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mvles  A.  Raizin.  Fishery  Policy  Analyst. 
978-281-9104. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  Atlantic 
bluefish  management  measures  are 
found  at  50  CFR  part  648.  subpart  [.  The 
regulations  require  dnnual  specification 
of  a  commercial  quota  that  is 
apportioned  among  the  Atlantic  coastal 
states  from  Maine  through  North 
("arolina.  The  process  to  set  the  annual 
commercial  quota  and  the  percent 
allocated  to  each  state  is  described  in 
*?  648  160.  The  final  specifications  for 
the  2001  Atlantic  bluefish  fishery  set  a 
total  commercial  quota  equal  to  9.58 
million  lb  (4.35  million  k.g)(66  FR 
23625;  May  9.  2001).  Maryland  and 
\'irginia's  quota  shares  were  calculated 
to  be  287.662  lb  (130,518  kg)  and 
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1,138,412  lb  (516,521  kg),  respectively. 
However,  in  2001 ,  both  Maryland  and 
Virginia  transferred  a  portion  of  their 
quotas  to  other  states,  leaving  their  final 
adjusted  quotas  at  87,662  lb  (39,774  kg) 
for  Maryland  and  738,412  lb  (335,033 
kg)  for  Virginia. 

Section  648.160(e)(2)  provides  that  all 
landings  in  a  state  shall  be  applied 
against  that  state's  annual  commercial 
quota.  Any  landings  in  excess  of  the 
state's  quota  must  be  deducted  from  that 
state's  aimual  quota  for  the  following 
year. 

Based  on  dealer  reports  and  other 
available  information,  NMFS  has 
determined  that,  in  2001,  the  State  of 
Maryland  landed  130,451  lb  (59.188  kg) 
and  the  Commonwealth  of  Virginia 
landed  790,477  lb  (358.655  kg)  of 
bluefish  causing  overages  of  42,789  lb 
(19,414  kg)  and  52.065  lb  (23.623  kg)  for 
Maryland  and  Virginia,  respectively. 

On  June  6.  2002.  final  specifications 
for  the  2002  commercial  Atlantic 
bluefish  became  effective  (67  FR  38909). 
Total  commercial  harvest  was  specified 
at  10.5  million  lb  (4.76  million  kg). 
Maryland  and  Virginia's  shares  of  the 
quota  were  315,189  lb  (142,967  kg)  and 
1,247,348  lb  (565,787  kg),  respectively. 
Consistent  with  the  regulations 
regarding  the  disposition  of  overages, 
the  2002  Atlantic  bluefish  commercial 
quota  for  Maryland  is  hereby  reduced  by 
42,789  lb  (19,414  kg)  to  272,400  lb 
(123,593  kg).  The  2002  Atlantic  bluefish 
commercial  quota  for  Virginia  is  hereby 
reduced  by  52,065  lb  (23,623  kg)  to 
1.195,283  lb  (541.833  kg). 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  fit)m  review  under 
Executive  Order  12866. 

Autliority:  Authority:  16  U.S.C.  1801  ef 
seq. 

Dated:  October  1,  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service 
IFR  Doc.  02-25460  Filed  10-7-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  011218304-1304-4)1;  i.D. 
100302  A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasica;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Offshore 
Component  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Aiaslta 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Western 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  2002  Pacific  cod 
total  allowable  catch  (TAC)  apportioned 
to  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  of 
the  Western  Regulatory  Area  of  the 
GOA. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  October  3.  2002,  until  2400 
hrs,  A.l.t.,  December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228,  or 
Mary.Furuness@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery'  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery'  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2002  Pacific  cod  TAC 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Western  Regulatory- 
Area  of  the  GOA  is  1.685  metric  tons 
(mt)  as  established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Adaska  (67  FR 


956,  January  8,  2002  and  67  FR  34860. 
May  16.  2002). 

In  accordance  with  §  679.20(d)(l  )(i). 
the  Administrator.  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  the  2002  Pacific  cod 
TAC  apportioned  to  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component  of  the  Western 
Regulatory  Area  of  the  GOA  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  1 .385  mt.  and  is 
setting  aside  the  remaining  300  mt  as 
bvcatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Western  Regulatory  Area  of  the 
GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA. 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553Cb)(B)  as  such  requirement  is 
contrary'  to  the  public  interest.  This 
requirement  is  contrary-  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery",  lead  to  exceeding  the  TAC. 
and  therefore  reduce  the  publics  ability 
to  use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment.This  action  is 
required  bv  §679.20  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  ef  seq 
Dated;  October  3.  2002 
Virginia  M.  Fay. 

.Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Senice. 
[FRDoc.  02-25621  Filed  10-3-02;  3  17  pm] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  ot  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  poor  to  the  adoption  of  the  tmai 
rules 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

7  CFR  Pans  1710  and  1721 

RIN  0572-AB79 

Extensions  of  Payments  of  Principal 
and  interest 

agency:  Rural  Utilities  Service.  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Rural  Utilities  Service 
Kl  .S)  ir>  proposing  to  amend  its 
r»'gulation  on  extensions  of  payments  of 
principal  .ind  interest,  tu  includo  a 
ma.ximum  interest  rate  a  RUS  Borrowt^r 
can  chari^e  on  deferments  for  programs 
rrldting  to  consumer  loans  The 
maximum  interest  rate  will  not  he  more 
than  JOO  basis  points  above  the  average 
intt'r^■^t  tdU'  iin  tht'  note(s)  being 
dt'fprrt'ii  This  limit  would  allow  the 
Borrower  tu  offset  all  or  part  of  the 
administrative  costs  involved   In 
addition,  this  proposed  rule  sets  forth 
the  procedure  for  RUS  Bomiwcrs  to 
request  a  Section  12(a)  o.xtension  for 
distributed  generation  projects.  These 
chang^>s  arf>  intended  to  clarifv  the 
prcK;edures  Borrowers  are  to  follow 
when  requesting  extensions  of  payments 
of  principal  and  interest 
DATES:  Written  comments  must  be 
received  bv  RUS  fir  carr>  a  postmark  or 
equivalent  no  later  than  December  9. 
2002 

ADDRESSES:  Written  conunt'nt-<  ■should 
be  addressed  to  Al  Rodgers.  Deputy 
.\ssistant  .Administrator.  Electric 
Program.  US  Department  of 
.Agriculture.  Rural  L'tilities  Service. 
Room  4()J7  South  Building,  Stop  1560. 
1400  Independence  Avenue.  SVV.. 
Washington.  DC  20250-1560. 
Telephone  (202)  720-9547   RUS 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  Part 
1700).  Al!  comments  received  will  be 
made  available  for  inspection  in  room 
4037  South  Building  during  regular 
business  hours. 


FOR  FURTHER  INFORMATION  CONTACT:  Gail 
P.  Salgado.  Management  Analyst.  Rural 
Utilities  Service.  Electric  Program. 
Room  4024,  South  Building.  Stop  1560. 
1400  Independence  Avenue.  SW.. 
Washington.  DC  20250-1560. 
!'.'lr|ihnne  (202)  205-3660. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  lii-fii  iletcrmined  to  be 
not  significant  for  the  purposes  ot 
Executive  Order  12H66  and.  therefore, 
has  not  been  reviewed  bv  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

riiis  rule  has  been  reviewed  under 
Excfutive  Order  129HH.  Civil  lustice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applit;able  standards 
pro\ided  in  se(  tioii  A  ol  the  Executive 
Order  In  addition,  .ill  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  no 
retroactive  effct  t  will  be  given  to  this 
rule;  and.  in  .ici  ordaiu  e  with  section 
212(e|  of  the  Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e))  administrative  appeals 
procedures,  it  any.  must  be  exhausted 
bef(jre  an  action  against  the  Department 
or  its  agencies  may  be  initiated. 

Regulatorv  Flexibility  Act  Certification 

f  hf  .Adiiiiiustrator  of  RUS  has 
determined  that  this  rule  will  not  have 
a  signitit  ant  economii  impac:t  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatorv  Flexibilitv  Act 
(5  U.S.C.  601  ft  spf/.).  The  RUS  electric 
program  provides  loans  and  loan 
guarantees  to  Borrowers  at  interest  rates 
and  on  terms  that  are  more  favorable 
than  those  generallv  available  from  the 
private  sector.  Small  entities  are  not 
subjected  to  any  requirements  which  are 
not  applied  equally  to  large  entities. 
RUS  Borrowers,  as  a  result  of  obtaining 
federal  financing,  receive  economic 
benefits  that  exceed  any  direct 
economic  costs  associated  with 
complving  with  RUS  regulations  and 
requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Redui:tion  Act  of  1995  (44  U.S.C. 
chapter  35).  RUS  invites  comments  on 
this  information  collection  for  which 
RUS  intends  to  request  approval  from 


the  Office  of  Management  and  Budget 
i(3MB). 

Comments  on  this  notice  must  be 
received  bv  December  9.  2002. 

Comments  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessar\'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
pratitical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  qualitv,  utility  and  claritv  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  may  be  sent  to  F.  Lamont 
Heppe,  |r..  Director.  Program 
Development  and  Regulatory  Analysis. 
Rural  Utilities  Service.  U.S.  Department 
of  .Agriculture.  1400  Independence  Ave., 
SW  .  Stop  1522.  Room  4034  South 
Building.  Washington.  DC  20250-1522. 

Title:  Extensions  of  Payments  of 
Principal  and  Interest. 

OMB  Control  Sumber  0572-0123. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  7  CFR  1721.  subpart  B,  sets 
forth  the  procedures  for  Borrowers  to 
follow  when  requesting  extensions  of 
principal  and  interest. 

Estimate  of  Burden:  Public  reportmg 
burden  for  this  collection  of  information 
is  estimated  to  average  4.34  hours  per 
response. 

Respondents:  Not-for-profit 
institutions,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
94. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  816. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks. 
Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078. 

All  responses  to  this  information 
collection  and  recordkeeping  notice  will 
be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 
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Unfunded  Mandates 

I        This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  govenunents  or  the  private 
sector.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandates  Reform 
Act. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  virill  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.].  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  programs  under  niunber 
10.850,  Rural  Electrification  Loans  and 
Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington,  DC  20402-9325. 
telephone  number  (202)  512-1800. 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  entitled,  "Depai:tment  Programs 
and  Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  advising 
that  RUS  loans  and  loan  guarantees  are 
not  covered  by  Executive  Order  12372. 

Background 

On  January  9,  2001.  at  66  FR  1604,  the 
Rural  Utilities  Service  (RUS)  published 
a  proposed  rule,  7  CFR  Part  1721— 
Extensions  of  Payments  of  Principal  and 
Interest,  which  proposed  adding 
procedures  and  conditions  under  which 
Borrowers  may  request  extensions  of  the 
payment  of  principal  and  interest.  RUS 
Bulletins  20-5:320-2  and  20-23,  which 
previously  addressed  extensions  of 
principal  and  interest,  were  rescinded 
with  the  publication  of  the  subsequent 
final  rule,  which  was  published  in  the 
Federal  Register  on  January  4,  2002,  at 
67  FR  484.  RUS  received  eomments  on 
the  proposed  rule  from  the  National 
Rural  Electric  Cooperative  Association 
(NRECA)  recommending  RUS  consider 
allowing  a  Borrower  to  defer  principal 
payments  to  finance  properly 
coordinated  distributed  generation 


projects.  RUS  advised  in  the  final  rule 
that  RUS  agrees  with  NRECA's 
recommendation  but  that  the  comment 
could  not  be  considered  for  the 
regulation  under  consideration  and  that 
it  would  be  deferred  for  a  subsequent 
proposal.  RUS  now  proposes  to  set  forth 
procedures  and  conditions  under  which 
RUS  Borrowers  may  request  extensions 
of  principal  payments  to  finance 
distributed  generation  projects.  As 
proposed,  the  project(s)  must  be  owned 
by  the  RUS  Borrower  or  the  customer 
who  borrows  deferred  RUS  loan  funds 
from  the  RUS  Borrower. 

RUS  recognizes  that  distributed 
generation  projects  using  either 
renewable  or  non-renewable  energy 
sources  properly  coordinated  emd 
dispersed  throughout  rural  electric 
utility  service  territories  have  the 
potential  to  enhance  rural  development 
through  the  creation  of  new  jobs  to 
install,  operate,  and  maintain  systems. 

Distributed  generation  projects 
strategically  dispersed  throughout  a 
rural  electric  utility  service  area,  near 
specific  customers  or  load  centers,  can 
also  be  a  cost-effective  means  of 
providing  reliable  electric  service  to 
distribution  consumers.  However, 
randomly  installed  distributed 
generation  projects  have  the  potential  to 
negatively  impact  the  electric  system 
and  to  increase  overall  system  costs, 
especially  on  rural  electric  distribution 
systems.  RUS  proposes  to  minimize 
these  potential  negative  impacts  by 
limiting  individual  unit  capacity  of 
consiuner  owned  distributed  generation 
projects  eligible  for  this  program. 
Distributed  generation  projects  to  be 
owned  by  distribution  Borrowers  would 
not  be  limited  as  proposed  because  such 
projects  are  expected  to  receive  a  more 
coordinated  planning  effort  to  benefit 
the  entire  system  membership. 

The  intent  of  RUS  in  promulgating 
this  proposed  regulation  is  to  create  a 
readily  available  source  of  locally 
controlled  financing  to  develop 
distributed  generation  projects,  that,  like 
the  already  eligible  renewable  energy 
projects,  are  designed  and  administered 
to  be  in  the  best  interest  of  the  member 
of  the  distribution  Borrower,  the 
Borrower  requesting  the  deferment,  and 
the  local  conununity  without  impairing 
RUS  loan  feasibility  and  seciuity  at 
either  the  power  supply  or  distribution 

level. 

Renewable  energy  is  considered  a 
type  of  distributed  generation. 
Additional  eligibility  purposes  for 
renewable  energy  is  included  in  7  CFR 
1721.104(c). 

RUS  also  proposes  to  establish  a 
maximum  interest  rate  a  RUS  Borrower 
can  charge  on  deferments  for  programs 


relating  to  consumer  loans.  The 
maximum  interest  rate  will  not  be  more 
than  300  basis  points  above  the  average 
interest  rate  on  the  note(s)  being 
deferred.  This  limit  would  be  used  to 
offset  all  or  part  of  the  Borrower's 
administrative  costs. 

7  CFR  1710  is  being  amended  to  add 
a  new  definition  of  "Distributed 
generation"  and  to  remove  and  replace 
the  definitions  of  "Off-grid  renewable 
energy  system."  "On-grid  renewable 
energy  svstem,"  and  "Renewable  energy 
system." 

List  of  Subjects 

7  CFR  Part  1710 

Electric  power.  Electric  utilities.  Loan 
programs — energy.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

7  CFR  Part  1721 

Electric  power,  Loan  programs — 
energy,  Rural  areas. 

For  the  reasons  set  forth  in  the 
preamble,  RUS  proposes  to  amend  7 
CFR  chapter  XVII  as  follows: 

PART  1710— GENERAL  AND  PRE- 
LOAN  POLICIES  AND  PROCEDURES 
COMMON  TO  INSURED  AND 
GUARANTEED  ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1710 
continues  to  read: 

Authority:  7  U.S.C.  901  et  seq.:  1921  et 
seq..  and  6941  et  seq. 

Subpart  A— General 

2.  Amend  §  1710.2(a}  by  adding  a  new 
definition  of  "Distributed  generation"  in 
alphabetical  order  and  by  revising 
definitions  of  "Off-grid  renewable 
energy  system,"  "On-grid  renewable 
energy  system,"  and  "Renewable  energy 
system"  as  follows: 

§  1710.2    Definitions  and  rules  of 
construction. 

***** 

Distributed  generation  is  the 
generation  of  electricity  by  a  sufficiently 
small  electric  generating  system  as  to 
allow  intercoimection  of  the  electric 
generating  system  near  the  point  of 
service  at  distribution  voltages  or 
customer  voltages  including  points  on 
the  customer  side  of  the  meter.  A 
distributed  generating  system  may  be 
operated  in  parallel  or  independent  of 
the  electric  power  system.  A  distributed 
generating  system  may  be  fueled  by  an\ 
source,  including  but  not  limited  to 
renewable  energy  sources.  A  distributed 
generation  project  may  include  one  or 
more  distributed  generation  systems. 
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Off-grid  renewable  energy  system  is  a 
renewable  energy  system  not 
interconnected  to  an  area  electric  power 
system. 

On-gnd  renewable  energy  system  is  a 
renewable  energy  svstem  interconnected 
to  an  area  electric  power  svstem  (EPS) 
through  a  normally  open  or  normally 
closed  device.  It  can  be  interconnected 
to  the  EPS  on  either  side  of  a 
consumer's  meter. 
***** 

Renewable  energy  system  is  an  energy 
conversion  system  fueled  from  anv  of 
the  following  energy  sources  solar, 
wind,  hydropower.  biomass.  or 
geothermal  Any  of  these  energy  sources 
may  be  converted  to  heat  or  elet:tricity. 
Energy  from  bio-mass  mav  be  converted 
from  any  organic  matter  available  on  a 
renewable  basis,  including  dedicated 
energy  crops  and  trees,  agricultural  food 
and  feed  crops,  agricultural  crop  wastes 
and  residues,  wood  wastes  and  residues, 
aquatic  plants,  animal  wastes, 
municipal  wastes,  and  other  waste 
materials 


PART  1721— POST  LOAN  POLICIES 
AND  PROCEDURES  FOR  INSURED 
ELECTRIC  LOANS 

3  The  authority  citation  for  part  1721 
continues  to  read; 

Authority:  7  U  S.C.  901  et  seq..  1921  H 
seq.  and  6941  et  seq. 

Subpart  B — Extensions  of  Payments  of 
Principal  and  Interest 

4  .Anifiui  ^  I"J1  lUJ  by  adding 
paragraph  u  t  '.o  n-ad  as  follows. 

§1721.103     Policy. 

*  *  •  •  * 

(c)  The  ma.ximum  interest  rate  a  RUS 
Borrower  can  c:harge  on  deferments  for 
programs  relating  to  consumer  loans. 
eg  .  energy  resource  conservation  lERC) 
program,  contribution-in-aid  of 
construction  (CIAC).  etc  .  will  not  be 
more  than  300  basis  points  above  the 
average  interest  rate  on  the  note(s)  being 
deferred.  For  example,  if  the  RlJS 
Borrowers  average  interest  rate  on  the 
note(s)  being  deferred  is  5  percent,  the 
RUS  Borrower  can  charge  a  maximum 
interest  rate  of  8  percent 

5.  Amend  si  1721  104  bv: 

a.  Revising  paragraph  (c)(l)(ii); 

b.  Redesignating  paragraph  (d)  as  (e): 
and 

c.  Adding  a  new  paragraph  (d). 

This  revision  and  addition  are  to  read 
as  follows: 

§1721.104     Eligible  purposes. 

*  ft  *  •  * 

(c)  •    •    * 


(D*  *  * 

(ii)  Electric  power  system  interfaces: 

***** 

(d)  Deferments  for  distributed 
generation  projects. 

(1)  A  Borrower  may  request  that  RUS 
defer  principal  payments  to  enable  the 
Borrower  to  finance  distributed 
generation  projects.  Amounts  deferred 
under  this  program  can  be  used  to  cover 
costs  to  install  all  or  part  of  a  distributed 
generation  system  that: 

(i)  The  Borrower  will  own  and 
operate,  or 

(ii)  The  consumer  owns,  provided  the 
system  owned  by  the  consumer  does  not 
exceed  5KVV 

(2)  A  distributed  generation  project 
may  include  one  or  more  individual 
systems 

***** 

7.  Amend  §  1721.105  by  redesignating 
paragraph  (d)  as  (e)  and  by  adding  a  new 
[laragraph  (d)  to  read  as  follows: 

§  1721 .105    Application  documents. 

•  «  *  •  * 

111)  [)elennents  for  distributed 
i^eneration  projects  A  Borrower 
requesting  principal  deferments  for 
dI^trlhute(^  generation  projects  must 
sulmut  the  following  information  and 
approval  is  also  subject  to  any 
ap(ili(  abl(^  terms  and  conditions  of  the 
Borrowt-r's  loan  contract,  mortgage,  or 
indenture: 

(1)  A  letter  from  the  Borrower's 
General  Manager  requesting  an 
extension  of  principal  payments  for  the 
purpose  of  firiani  iny  distributed 
generation  pro)e(  tN  and  describing  the 
details  of  the  project,  and 

(2)  A  rop\  of  the  hoard  resolution 
establi>hing  the  distributed  generation 
projects  program. 
***** 

K  .\meiui  «?  1721  lOb  by  revising  the 
heading  of  paragr.iph  (b)  to  read  as 
follows: 


§1721  106 
payments. 


Repayment  of  deferred 


(b)  [deferments  relating  to  the  EEC 
loan  program,  renewable  energy 
projectlsl.  distributed  generation 
projectlsl.  and  the  contributionls)-in-aid 
of  construction 
•         *         •         *         • 

Dated:  September  10.  2002. 
Hilda  Gay  Lej^, 

.^(^IIlllllstmUl^.  Rural  I'tilitiesSen'ice. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-341-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200  and  200PF  Series 
Airplanes  Equipped  With  Pratt  and 
Whitney  PW2000  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  757  series  airplanes,  that 
currently  requires  inspections, 
adjustments,  and  functional  checks  of 
the  engine  thrust  reverser  system;  and 
modification  of  the  engine  thrust 
reverser  directional  control  valve.  The 
existing  AD  also  requires  installation  of 
an  additional  thrust  reverser  locking 
feature  and  periodic  functional  tests  of 
the  locking  feature  following 
installation.  This  action  would  reduce 
the  applicability  in  the  existing  AD.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  deployment  of  a 
thrust  reverser  in  flight  and  subsequent 
reduced  controUabilitv  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  22.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
.Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
341-AD,  1601  Lind  Avenue.  SVV.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  mav  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment^faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
•Docket  No.  2001-NM-341-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
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Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Vann,  Aerospace  Engineer,  Propulsion 
Branch,  ANM-140S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1024; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as  ■ 
they  may  desire.  Conununications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conmiimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  conmients  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2001-NM-341-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-341-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 


Discussion 

On  Januar>'  3,  1994,  the  FAA  issued 
AD  94-01-10,  amendment  39-8792  (FR 
59  FR  4558,  February  1,  1994), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  to  require  inspections, 
adjustments,  and  functional  checks  of 
the  engine  thrust  reverser  system:  and 
modification  of  the  engine  thrust 
reverser  directional  control  valve.  That 
action  also  requires  installation  of  an 
additional  thrust  reverser  locking 
featiire  and  periodic  functional  tests  of 
the  locking  feature  following 
installation.  That  action  was  prompted 
by  results  of  a  safety  review  of  the  thrust 
reverser  system  on  these  airplanes.  The 
requirements  of  that  AD  are  intended  to 
prevent  deployment  of  a  thrust  reverser 
in  flight  and  subsequent  reduced 
controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  94-01-10. 
we  have  determined  that  the 
applicability  in  that  AD  (Boeing  Model 
757  series  airplanes  equipped  with  Pratt 
and  Whitney  PW2000  series  engines) 
should  be  limited  to  Boeing  Model  757- 
200  and  -200PF  series  airplanes 
equipped  with  Pratt  and  Whitney 
PW2000  series  engines.  This 
determination  was  made  because  the 
intervals  for  the  repetitive  inspections  of 
the  engine  thrust  reverser  system  for 
Model  757-300  series  airplanes,  as 
required  by  the  existing  AD,  have  been 
included  as  a  certification  maintenance 
requirement  in  the  airplane  certification 
program. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  94-01-10  to  continue  to 
require  the  same  actions  specified  in  the 
existing  AD,  and  would  reduce  the 
applicability. 


Cost  Impact 

Since  this  proposed  AD  would  merely 
delete  airplanes  from  the  applicability 
of  the  proposed  rule,  it  would  add  no 
additional  costs,  and  would  require  no 
additional  work  to  be  performed  by 
affected  operators.  The  current  costs 
associated  with  this  amendment  are 
reiterated  below  for  the  convenience  of 
affected  operators: 

The  FAA  estimates  that  270  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  will  take  approximately  624  work 
hours  per  airplane  to  accomplish  the 
modification  required  by  AD  94-01-10, 
at  an  average  labor  rate  of  $60  per  work 


hour.  Required  parts  will  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  currently  required 
by  this  AD  is  estimated  to  be  537,440 
per  airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
periodic  functional  tests  required  by  AD 
94-01-10.  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  periodic 
functional  tests  currently  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct   . 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certif\'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  Februarv'  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator.- 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Admini,strdtion  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  391  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoriry:49l!.S.C.  10t.(gl,  4011  J,  44701. 

§39.13    [Amended] 

2.  StHiion  39  1 3  is  amended  hy 
removing  amendment  39-8792  (  FR  59 
PR  4558,  February  1.  1994).  and  hy 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  !>«  kei  J0O1-NM-341-AI1  Revises 
AD  <»4-()l-lU,  Amendment  3^>-H792. 

Applicabilitv  Model  757-200  and  -200PF 
series  airplanes  equipped  with  Pratt  and 
Whitney  PVV2000  series  engines,  certifii  ated 
m  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sub|e<.t  to  the  ret)inrements  of  this  .AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pertnniiance  of  the 
requirements  of  this  .MJ  is  affeited.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
d( cordanc  e  with  paragraph  (g)(  1 )  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effe<:t  of  (he  modification,  alteration,  or 
repair  on  the  unsafe  c  ondition  adclressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  int.lude 
specific  proposed  actions  to  address  it. 

('.omplianrf\  Required  as  indicated,  unless 
dt.complished  previously 

To  prevent  deployment  of  a  thrust  reverser 
in  flight  and  subsequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

InspectionsyAdjustments/Functional  Checks/ 
Modification 

(a)  Within  14  days  after  September  16, 
1991  (the  effective  date  of  :\D  91-20-09. 
amendment  39— H04.il.  ai  i  omplish  either 
paragraph  laid)  or  U)(2)  of  this  AD. 

(1)  Accomplish  both  paragraphs  (a}(l)(i) 
and  (a)(l  Kill  of  this  .\D. 

(i)  lnspe<:t  the  thrust  reverser  Directional 
Control  Valve  (DCV)  assemblies  of  both 
engines  to  determine  the  solenoid-driven 
pilot  valves  part  number,  in  accordance  with 
Boeing  .Mert  Service  Bulletin  757-78A0027. 
dated  September  9.  1991 

(A)  If  any  DCV  has  a  suspect  pilot  valve  as 
specified  in  the  service  bulletin,  prior  to 
further  flight,  replate  the  DCV  with  a  DCV 
that  has  a  part  number  of  a  non-suspect 
solenoid-driven  pilot  valve,  in  accordance 
with  the  service  bulletin. 

(B)  If  a  DCTV  has  a  non-suspect  solenoid- 
driven  pilot  valve  as  specified  in  the  service 
bulletin,  that  pilot  valve  does  not  need  to  be 
replaced. 

(ii)  Perform  all  tests  and  inspections  of  the 
engine  thrust  reverser  control  and  indication 


s\sifiii  on  both  engines  in  accordance  with 
Boeing  Servii  e  Bulletin  757-78-0023.  dated 
.September  9,  1991    Prior  to  further  flight, 
correct  anv  discrepanc:y  found  m  aci  ordanc  e 
with  the  service  bulletin. 

(2)  Accomplish  paragraph  (a)(  1)  of  this  .\D 
on  one  engine's  thrust  reverser  and 
deactivate  the  other  engines  thrust  reverser. 
in  ait:ordance  with  Section  78-31-1  of 
Boeing  Document  Dh  iON002.    Boeing  757 
Dispatch  Deviation  liuule."  Revision  8.  dated 
|anuar\  15.  1991. 

lb)  Within  24  davs  after  September  Ih, 
1991.  the  requirements  of  paragraph  |a)(l)  of 
this  .\D  must  be  ac  omplished  on  both 
engines'  thrust  reverser  svstems. 

(c)  Repeat  the  tests  and  inspec  tions 
specified  in  paragrapti  UK  Din)  at  intervals 
not  to  exi  eeii  .1,000  tlight  hours,  and  prior  to 
further  flight  following  anv  maintenance  that 
disturbs  the  thrust  reverser  control  system. 
Prior  to  further  flight,  correct  any 
discrepancy  found  in  accordanc;e  with 
Boeing  Service  Bulletin  757-~8-t)025,  dated 
September  9.  1991 

Inslailation/T'unctional  Test 

(d)  Within  5  vears  alter  March  3.  1994  (the 
effec:tive  date  of  AD  94-t)l-10.  amendment 
39-8792).  install  an  additional  thrust  reverser 
system  locking  feature  (sync  lock 
installation),  in  accordance  with  Boeing 
Service  Bulletin  757-78-0028.  Revision  1. 
dated  October  29,  1992.  or  Revision  2.  dated 
lanuarv  14.  I9<t3 

(e)  Within  1,000  hours  time-in-service  after 
installing  the  svni   lock  required  bv 
paragraph  (d)  of  this  .\D  (either  in  production 
or  by  retrofit),  or  within  1,000  hours  time-in- 
service  after  Marc :h  3.  1994.  whichever 
occurs  later:  and  thereafter  at  intervals  not  to 
exceed  1,000  hours  time-in-service:  Perform 
functional  tests  of  the  sync  lock  in 
accordanc  e  w  ilh  the  "  Thrust  Reverser  .Sync 
Lock  Integritv  Test  "  procedures  specified 
below.  If  any  discrepancy  is  found  during 
any  test,  prior  to  further  flight,  correct  it  in 
accordance  with  procedures  described  in  the 
Boeing  757  Maintenance  Manual 

'Thrust  RevprstT  SY\'C  Loi  k  Integrity  Test 

1  General 

A.  Use  this  procedure  to  test  the  integrity 
of  the  thrust  reverser  sync  locks. 

2  Thrust  Reverser  Sync  Lock  Test 

A.  Prepare  for  the  Thrust  Reverser  Sync 
Lock  Test. 

( 1 )  Open  the  AUTO  SPEEDBR-AKE  circuit 
breaker  on  the  overhead  circuit  breaker 
panel.  Pll 

(2)  Do  the  steps  that  follow  to  supply 
power  to  the  thrust  reverser  system: 

(a)  Make  sure  the  thrust  levers  are  in  the 
idle  position. 

Caution  Do  Not  Extend  the  Thrust  Reverser 
While  the  Core  Cowl  Panels  Are  Open. 
Damage  to  the  Thrust  Reverser  and  Core 
Cowl  Panels  Can  Oc:cur 

(b)  Make  sure  the  thrust  reverser  halves  are 
closed. 

(c)  Make  sure  the  core  cowl  panels  are 
closed. 

(d)  Put  the  EEC  MAINT  POWER  switch  or 
the  EEC  POWER  L  and  EEC  POWER  R 
switches  to  the  ALTN  position. 


(e)  For  the  left  engine: 

1 1 )  Put  the  EEC  MAINT  C;HANNEL  SEL  L 
svvitc  h  to  the  .MTO  position. 

(21  Put  the  L  ENG  fire  switch  to  the  NORM 
position 

(f)  For  the  right  engine: 

( 1 )  Put  the  EEC  MAINT  CHANNEL  SEL  R 
switch  to  the  .M'TO  position. 

(2)  Put  the  R  ENG  fire  switch  to  the  NORM 
position. 

(g)  Make  sure  the  EIC.\S  circuit  breakers  (6 
locations)  are  closed. 

Warning:  The  Thrust  Reverser  Will 
.•\utomatii:ally  Retract  if  the  Electrical  Power 
to  the  EEC/Thrust  Reverser  Control  System  Is 
Turned  Off  or  if  the  EEC  Maint  Power  Switch 
Is  Moved  to  the  Norm  Position.  The 
.•\c(  idental  Operation  of  the  Thrust  Reverser 
Can  Cause  Injury  to  Persons  or  Damage  to 
Equipment  Can  Occur. 

(h)  Make  sure  these  circuit  breakers  on  the 
main  power  distribution  panel,  P6,  are 
closed: 

1 1 )  FUEL  COND  CONT  L 
12)FUELCONDCONTR 

(3)  T/L  INTERLOCK  L 

(4)  T/L  INTERLOCK  R 

(5)  LEFT  T/R  SYNC  LOCK 

(6)  RIGHT  T/R  SYNC  LOCK 

(7)  L  ENG  ELECTRONIC  ENGINE  CONTROL 
ALTN  PWR  (if  installed) 

(8)  R  ENG  ELECTRONIC  ENGINE  CONTROL 
ALTN  PWR  (if  installed) 

(i)  Make  sure  these  circuit  breakers  on  the 
overhead  circuit  breaker  panel,  Pll.  are 
closed: 

II)  AIR/GNDSYS  1 
(2).\IR/GNDSYS2 

(3)  LANDING  GEAR  POS  SYS  1 

(4)  L.ANDING  GEAR  POS  SYS  2 

II)  For  the  left  engine,  make  sure  these 
circuit  breakers  on  the  Pll  panel  are  closed: 

(1)  LEFT  ENGINE  PDIU 

(2)  LEFT  ENGINE  THRUST  REVERSER 
CONT/SCAV  PRESS 

(3)  LEFT  ENGINE  ELECTRONIC  ENGINE 
CONTROL  ALTN  PWR  (if  installed) 

14)  LEFT  ENGINE  THRUST  REVERSER.PRI 
CONT 

15)  LEFT  ENGINE  THRUST  REVERSER  SEC 
CONT 

(k)  For  the  right  engine,  make  sure  these 
circuit  breakers  on  the  Pll  panel  are  closed: 

(1)  RIGHT  ENGINE  PDIU 

(2)  RIGHT  ENGINE  THRUST  REVERSER 
CONT/SCAV  PRESS 

(3)  RIGHT  ENGINE  ELECTRONIC  ENGINE 
CONTROL  ALTN  PWR  (if  installed) 

(4)  RIGHT  ENGINE  THRUST  REVERSER  PR! 
CONT 

(5)  RIGHT  ENGINE  THRUST  REVERSER  SEC 
CONT 

(1)  Supply  electrical  power, 
(m)  Remove  the  pressure  from  the  left 
(right)  hydraulic  system. 
B.  Do  the  Thrust  Reverser  Sync  Lock  Test. 

(1)  Move  and  hold  the  manual  unlock  lever 
on  the  center  actuator  on  both  thrust  reverser 
sleeves  to  the  unlock  position. 

(2)  Make  sure  the  thrust  reverser  sleeves 
did  not  move. 

(3)  Move  the  left  (right)  reverser  thrust 
lever  up  and  rearward  to  the  idle  detent 
position. 
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(4)  Make  sure  both  thrust  reverser  sleeves 
move  aft  (approximately  0.15  to  0.25  inch). 

(5)  Release  the  manual  unlock  lever  on  the 
center  actuators. 

IVarning:  Make  Sure  All  Persons  and 
Equipment  Are  Clear  of  the  Area  Around  the 
Thrust  Reverser.  When-You  Apply  Hydraulic 
Pressure  the  Thrust  Reverser  Will  Extend  and 
Can  Cause  Injuries  to  Persons  or  Damage  to 
Equipment. 

(6)  Pressurize  the  left  (right)  hydraulic 
system. 

(7)  Make  sure  the  thrust  reverser  extends. 

(8)  Move  the  left  (right)  reverser  thrust 
lever  to  the  fully  forward  and  down  position 
to  retract  the  thrust  reverser. 

C.  Put  the  Airplane  Back  to  its  Usual 
Condition. 

(1)  Remove  hydraulic  pressure. 

(2)  Close  the  left  and  right  fan  cowls. 

(3)  Close  the  AUTO  SPEEDBRAKE  circuit 
breaker  on  the  Pll  panel. 

(4)  Remove  electrical  power  if  it  is  not 
necessary. 

D.  Repeat  the  Thrust  Reverser  Sync  Lock 
Test  on  the  other  engine." 

(f)  Installation  of  the  sync  lock,  as  required 
by  paragraph  (d)  of  this  AD,  constitutes 
terminating  action  for  the  requirements  of 
paragraphs  (a)  through  (c)  of  this  AD. 

Alternative  Methods  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
91-20-09,  amendment  39-8043;  and  AD  94- 
01-10.  amendment  39-8792;  are  approved  as 
alternative  methods  of  compliance  with  the 
requirements  of  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

Issued  in  Renton,  Washington,  on  October 
1.  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-25604  Filed  10-7-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

15  CFR  Part  50 

[Docket  Number  020919216-221&-01] 

RIN  0607-AA37 

Bureau  of  the  Census  Geographically 
Updated  Population  Certification 
Program 

agency:  Bureau  of  the  Census, 
Department  of  Commerce. 
action:  Notice  of  proposed  rulemaking 
and  request  for  conunents. 

summary:  Following  the  1970  decennial 
census  and  every  decennial  census 
thereafter,  the  Bureau  of  the  Census 
(Census  Biu-eau)  has  provided  the 
opportunity  for  county,  local,  and  tribal 
governments  to  obtain  certified 
population  and  housing  unit  counts  for 
areas  in  which  their  boundaries  have 
changed  from  those  used  to  tabulate  the 
results  of  the  immediately  preceding 
decennial  census.  These  changes  might 
occur  either  as  the  result  of  newly 
created  governmental  units 
(incorporations),  additions  to  existing 
governmental  imits  (annexations),  the 
combination  of  two  existing 
governmental  units  (merger),  or  other 
circumstances.  These  governmental 
units  are  established  by  law  for  the 
purpose  of  implementing  specified 
general-or  special-purpose 
governmental  functions;  the 
certification  process  is  available  to  both. 

Most  governmental  units  have  legally 
established  boundaries  and  names,  and 
have  officials  (usually  elected)  who 
have  the  power  to  carry  out  legally 
prescribed  functions,  provide  services 
for  residents,  and  raise  revenues.  These 
are  commonly  referred  to  as  general- 
purpose  governmental  units  and 
typically  include  counties,  boroughs, 
cities,  towns,  villages,  townships,  and 
federally  recognized  American  Indian 
reservations.  Special-piupose 
governmental  units  typically  are  limited 
to  one  function,  such  as  school  districts. 

This  update  service  was  suspended 
on  June  1, 1998.  to  accommodate  the 
taking  of  the  2000  census  and  will 
resume  in  the  fall  of  2002.  The  Census 
Bureau  is  proposing  this  rule  to 
reinstate  the  process  by  creating  a 
centralized  system  for  certifying 
population  and  housing  counts  and  to 
establish  a  fee  structure  that  accurately 
reflects  the  costs  associated  with  this 
certification  process.  This  service  will 
be  a  permanent  process,  but  one  that 
will  be  temporarily  suspended  diuing 
future  decennial  censuses.  Typically, 


the  Census  Bureau  will  suspend  this 
service,  and  direct  its  resources  to  the 
decermial  census,  for  a  total  of  five 
years — the  two  years  preceding  the 
decennial  census,  the  decennial  census 
year,  and  the  two  years  following  it.  The 
Census  Bureau  will  issue  notices  in  the 
Federal  Register  announcing  when  it 
suspends  and,  in  turn,  resumes,  the 
service. 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  7, 
2002. 

ADDRESSES:  Please  direct  all  wTitten 
comments  on  this  proposed  program  to 
the  Director,  U.S.  Census  Bureau,  Room 
2049,  Federal  Building  3.  Washington. 
DC  20233. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  on 
this  proposed  action  should  be  directed 
to  Rodger  V.  Johnson,  Population 
Distribution  Branch,  Population 
Division,  U.S.  Census  Bureau,  Room 
2324,  Federal  Building  3.  Washington. 
DC  20233,  (301)  763-2419.  by  fax  (301) 
457-2481,  ore-mail 
i^rodger.v.)ohnson@census.gov]. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Census  Bureau  first  began  to 
certify  decennial  census  population 
counts  for  updated  governmental  unit 
boundaries  in  1972  in  response  to  the 
request  of  local  governments  to  establish 
eligibility  for  participation  in  the 
General  Revenue  Sharing  Program, 
authorized  under  Public  Law  92-152  At 
the  time,  the  Census  Bureau  established 
a  fee-based  program,  enabling 
governmental  units  with  annexations  to 
obtain  updated  decennial  census 
population  counts  that  included  the 
population  living  in  armexed  areas.  The 
Census  Biu-eau  also  received  funding 
from  the  U.S.  Department  of  the 
Treasury  to  make  those  determinations 
for  larger  annexations  that  met 
prescribed  criteria  and  for  newly  formed 
general-purpose  governmental  units. 
The  General  Revenue  Sharing  Program 
ended  on  September  30.  1986.  but  the 
certification  program  continued  into 
1988  with  support  from  the  Census 
Btu-eau.  The  program  was  suspended  to 
accommodate  the  taking  of  the  1990 
decetmial  census  and  resumed  in  1992. 
The  Census  Bureau  supported  the 
program  through  fiscal  year  1995  for 
cities  with  large  annexations  and 
through  fiscal  year  1996  for  newly 
incorporated  places.  The  program  was 
continued  on  a  fee-basis  only  until  lune 
1, 1998,  at  which  time  it  was  suspended 
for  the  2000  decennial  census  (see 
Federal  Register,  63  FR  27706.  May  20, 


62658 


Federal  Register/ Vol.  67.  No.  195 /Tuesday.  October  8.  2002 / Proposed  Rules 


1998).  At  tht>  time,  it  was  stated  that  the 
program  would  resume  in  three  years, 
however,  resumption  was  delayed  by 
continuing  resource  demands  of  the 
2000  decennial  census 

Although  there  is  no  legal 
requirement  that  the  Census  Bureau 
provide  this  service,  there  is  a  demand 
by  governmental  units  for  Census  2000 
population  and  housing  counts  c:ertified 
to  reflect  boundary  updates  or  the 
formation  of  new  governmental  units 
dated  after  |anuarv  1.  2000  (the  legallv 
effective  date  for  boundaries  used  in 
tabulating  Census  2000)  Title  1.1. 
Section  8.  allows  the  Census  Bureau  to 
continue  this  program  by  providing 
certain  statistical  materials  (certified 
population  and  housing  counts)  upon 
payment  of  costs  for  the  ser\ice.  The 
Census  Bureau  is  the  sole  provider  of 
this  service  obtained  through  the 
processing  of  individual  Census  2000 
enumeration  records  protected  bv  the 
confidentiality  restrictions  of  Title  13, 
United  States  Code  (U.S.C  ) 

A  geographically  updated  population 
certification  from  the  Census  Bureau 
confirms  that  an  official  population 
count  is  an  accurate  retabulation  of  the 
Census  2000  population  as  configured 
for  the  new  boundaries  A  population 
certification  may  be  needed  for  many 
reasons.  For  e.xample.  general-purpose 
govertunents  may  be  required  by  state 
law  to  produce  a  Census  Bureau 
population  certification  for  funds 
disbursement  from  their  respective 
states,  or  federally  sponsored  programs 
may  require  or  honor  a  Census  Bureau 
population  certification  for  program 
eligibility  Special-purpose 
goverrunental  units  also  may  need 
official  certification  of  census 
population  and  housing  counts  for  other 
purposes 

The  Census  Bureau  will  reinstate  a 
fee-based  program  that  will  use  current 
geographic  and  demographic  programs 
to  support  customer  requests  The 
proposed  fee  structure  reflects 
variations  in  resources  needed  to  meet 
customer  requirements  for  certifications 
of  standard  goverrunental  units,  as  listed 
later  in  this  notice  (see  paragraph  (c) 
under  set;tion  50.60,  "Request  for 
Certification").  To  create  a  consistent 
process  to  meet  the  anticipated  demand 
for  the  service,  the  Census  Bureau  is 
proposing  an  amendment  to  Title  15 
CFR  part  50: 

•  Add  a  new  section  50.60  containing 
the  Census  Bureau's  certification 
process. 

•  Establish  a  consistent  fee  structure 
The  fees  will  depend  on  the  degree  of 
geographic  processing  tasks  required  to 
complete  the  certification  request  and 
on  the  urgency  of  the  request  There  are 


two  types  of  fees,  based  upon  whether 
the  population  certificate  is  generated 
through  an  annually  scheduled 
geographic  update  process,  or  is 
expedited  in  order  to  meet  customer 
needs.  The  annual  and  expedited 
certification  fees  further  depend  on 
whether  or  not  additional  geographic 
data  must  be  acquired  from  the 
customer  and  reviewed,  tracked,  and 
processed.  The  lowest  fee  applies  to 
customers  whose  geographic  data  have 
been  collected  as  part  of  the  annual 
geographic  update  process  and  whose 
schedules  permit  waiting  until  the 
annual  processing  has  been  completed. 
The  highest  fee  applies  to  customers 
from  whom  additional  geographic  data 
must  be  acquired  (over  and  above  the 
normal  annual  process)  and  who  also 
specif\  expedited  processing. 

•  Require  requests  for  certifications  to 
contain  information  on  Form  BC- 
1869(EF),  "Request  for  Geographically 
Updated  Official  Population 
Certificate."  (See  the  Census  Bureau's 
Web  site. 

<http://v%-v\-w.census.gov/inso/i%-\^'w/ 
certification/>.) 

Administrative  Procedure  and 
Regulatory  Flexibility  Act 

A  notice  of  proposed  rulemaking  is 
not  required  by  Title  5  U.S.C.  553,  or 
any  other  law.  for  this  rule  of  agency 
organization,  procedure  and  practice 
that  involves  a  matter  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts.  Accordingly,  it  is  exempt 
from  the  notice  and  comment  provisions 
of  the  Administrative  Procedure  Act 
under  5  U.S.C.  553(a)(2)  and  5  U.S.C. 
553(b)(A).  Therefore,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  are  not  applicable  (5 
use  601.  ft  sfq).  As  a  result,  a 
Regulatory  Flexibility  Analysis  is  not 
required  and  none  has  been  prepared. 
However,  this  rule  is  being  published  as 
a  proposed  rule  with  an  opportunity  for 
public  comment,  because  of  the 
importance  of  the  issues  raised  by  this 
rulemaking. 

Executive  Orders 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  This  rule  does  not  contain 
policies  with  federalism  implications  as 
that  term  is  defined  in  Executive  Order 
12612. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to.  nor  shall  a  pers(jn  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 


Reduction  Act  (PRA).  Title  44,  U.S.C. 
Chapter  35,  unless  that  collection  of 
information  displays  a  current  Office  of 
Management  and  Budget  control 
number.  This  notice  does  not  represent 
a  collection  of  information  and  is  not 
subject  to  the  PRA's  requirements.  The 
form  referenced  in  the  rule.  Form  BC- 
1869(EF).  will  collect  only  information 
necessary  to  process  a  certification 
request.  As  such,  it  is  not  subject  to  the 
PRA's  requirements  (5  CFR 
1320.3(h)(1)). 

List  of  Subjects  in  15  CFR  Part  50 

Census  data.  Geographic  updates. 
Population  census.  Seals  and  insignia. 
Statistics. 

PART  50— SPECIAL  SERVICES  AND 
STUDIES  BY  THE  BUREAU  OF  THE 
CENSUS 

1.  The  authority  citation  for  15  CFR 
part  50  continues  to  read  as  follows: 

Authority:  Sec.  3.  49  Stat.  293.  as 
amended;  and  15  U.S.C.  192a.  Interprets  or 
applies  sec.  1.  40  Stat.  1256.  as  amended:  sec. 
1 ,  49  Stat.  292;  sec.  8.  60  Stat.  1013.  as 
amended;  15  U.S.C.  192.  189a;  and  13  U.S.C. 
8. 

2.  Add  section  50.60  to  read  as 
follows: 

§  50.60    Request  for  Certification 

(a)  Certification  Process.  Upon 
request,  the  Census  Bureau  certifies 
population  and  housing  counts  of 
standard  governmental  units  to  reflect 
boundary  updates,  including  new 
incorporations,  annexations,  mergers, 
and  so  forth.  The  Census  Bureau  will 
produce  a  certificate,  that  is,  a  signed 
statement  by  a  Census  Bureau  official 
attesting  to  the  authenticity  of  the 
certified  Census  2000  population  and 
housing  count  to  reflect  updates  to  the 
legal  boundaries  of  governmental  units 
after  those  in  effect  for  Census  2000. 
This  service  will  be  a  permanent 
process,  but  one  that  will  be  temporarily 
suspended  during  future  decennial 
censuses.  Typically,  the  Census  Bureau 
will  suspend  this  service,  and  direct  its 
resources  to  the  decennial  census,  for  a 
total  of  five  years — the  two  years 
preceding  the  decennial  census,  the 
decennial  census  year,  and  the  two 
years  following  it.  The  Census  Bureau 
will  issue  notices  in  the  Federal 
Register  announcing  when  it  suspends 
and,  in  turn,  resumes,  the  service. 

(1)  The  Census  Bureau  charges 
customers  a  preset  fee  for  this  service 
according  to  the  amount  of  work 
involved  in  compiling  the  population 
and  housing  counts,  as  determined  by 
the  resources  expended  to  meet 
customer  requirements  and  the  set  cost 
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of  the  product  (one  certificate). 
Certification  fees  may  increase 
somewhat  if  the  customer  requests 
additional  original  certificates.  Each 
additional  certificate  costs  $35.00. 
Certification  prices  are  shown  in  the 
following  table: 

Description  and  Estimated  Fee 


Standard  gqvemmental 
units 


Annual  Certification 

Expedited  Certification 


Estimated  fee 


$693  to  $1 ,799. 
$1,530  to  $9,075. 


(2)  [Reserved] 

(b)  Description  of  Certification  Types. 
The  Census  Bureau  will  process 
requests  for  population  certificates  for 
standard  governmental  units,  in 
accordance  with  the  Census  Bureau's 
annual  certification  schedule  or  under 
an  expedited  certification  arrangement. 
The  boundaries  for  standard 
governmental  units  are  regularly  and 
customarily  updated  between  decennial 
censuses  by  the  Census  Bureau's 
geographic  support  system.  These 
governmental  units  include  a  variety  of 
legally  defined  general-  and  special- 
purpose  governmental  units,  including 
counties  and  statistically  equivalent 
entities,  minor  civil  divisions, 
incorporated  places,  consolidated  cities, 
federally  recognized  American  Indian 
reservations,  and  school  districts.  A 
complete  list  of  entities  is  defined  in 
paragraph  (c)  of  this  section. 

(1)  Annual  Certification.  Annual 
population  and  housing  certification  is 
available  around  October  1  of  each 
calendar  year  to  new  or  existing 
governmental  imits  that  reported  legal 
boundary  updates  in  the  Census 
Bureau's  aimual  Boimdary  and 
Annexation  Survey.  In  accordance  with 
reporting  requirements  of  this  survey, 
the  legally  effective  dates  of  the 
boimdary  updates  may  not  be  later  than 
January  1  of  the  calendar  year.  These 
certifications  are  available  through 
September  of  the  following  year. 

(i)  The  annual  certification  process 
also  is  available  to  standard 
governmental  units  that  are  not  in  the 
Boundary  and  Annexation  Survey  of 
that  year.  Governmental  imits  electing 
participation  in  this  process  must  draft 
the  legal  boimdary  updates  upon  Census 
Bureau-supplied  maps.  The  legally 
effective  dates  of  the  boundaries  may 
not  be  later  than  January  1  of  the 
calendar  year.  The  Census  Bureau  must 
receive  the  census  maps  aimotated  with 
the  legally  certified  boundaries  and 
associated  address  ranges  by  April  1  of 
the  same  calendar  year.  The  Census 
Bureau  will  determine  that  the  legal 


boundary  updates  are  acceptable  by 
verifying  that  the  information  is 
complete,  legible,  and  usable,  and  that 
the  legal  boundaries  on  the  maps  have 
been  attested  by  the  goverrunental  unit 
as  submitted  in  accordance  with  state 
law  or  tribal  authority. 

(ii)  [Reserved] 

(2)  Expedited  Certification,  (i) 
Expedited  certification  will  be  available 
where  the  customer  requests  any  of  the 
following; 

(A)  Certification  of  boundary  updates 
legally  effective  after  January  1  of  the 
current  calendar  year;  or 

(B)  Certification  of  boundary  updates 
reported  to  the  Census  Bureau  after 
April  1  of  the  current  calendar  year;  or 

(C)  Certification  of  boundary  updates 
by  the  Census  Bureau  before  October  1 
of  the  current  calendar  year. 

(ii)  Goverrunental  units  electing 
participation  in  this  option  must  draft 
the  legal  boundary  updates  upon  Census 
Bureau-supplied  maps.  To  allow 
sufficient  processing  time,  the  Census 
Bureau  must  receive  acceptable  census 
maps  annotated  with  the  legally 
certified  boundaries  and  associated 
address  ranges  no  later  than  three 
months  before  the  date  requested  by  the 
customer  to  receive  the  population 
certificate.  The  Census  Bureau  will 
determine  that  the  legal  boundary 
updates  are  acceptable  by  verifv'ing  that 
the  information  is  complete,  legible,  and 
usable,  and  that  the  legal  boundaries  on 
the  maps  have  been  attested  as 
submitted  in  accordance  with  state  law 
or  tribal  authority. 

(c)  List  of  Standard  Governmental 
Units.  The  following  is  a  list  of  the 
standard  governmental  units  eligible  for 
the  Geographically  Updated  Population 
Certification  Program: 

(1)  Federally  recognized  American 
Indian  reservations  and  off-reservation 
trust  land  entities  (tribal  govenunent]; 
this  includes  a  reservation  designated  as 
a  colony,  community,  Indian 
conununity,  Indian  village,  pueblo, 
rancheria,  reservation,  reserve,  and 
village. 

(2)  Counties  and  statistically 
equivalent  entities,  including  the 
following:  Counties  in  48  states; 
boroughs,  municipalities,  and  census 
areas  in  Alaska  (state  official);  parishes 
in  Louisiana;  and  municipios  in  Puerto 

Rico. 

(3)  Minor  civil  divisions  as  recognized 
in  Census  2000  in  the  following  28 
states:  Arkansas,  Connecticut,  Illinois. 
Indiana,  Iowa,  Kansas,  Louisiana, 
Maine,  Maryland,  Massachusetts, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Nebraska,  New  Hampshire, 
New  Jersey,  New  York,  North  Carolina, 
North  Dakota,  Ohio,  Peimsylvania, 


Rhode  Island,  South  Dakota.  Vermont. 
Virginia.  West  Virginia,  and  Wisconsin. 

(4)  Incorporated  places,  including  the 
following:  boroughs  in  Connecticut, 
New  Jersey,  and  Pennsylvania;  cities  in 
49  states  and  the  District  of  Columbia: 
cities,  boroughs,  and  municipalities  in 
Alaska;  towns  in  30  states  (excluding 
towns  in  New  England.  New  York,  and 
Wisconsin,  which  are  minor  civil 
divisions);  and  villages  in  20  states. 

(5)  Consolidated  cities. 

(6)  School  districts. 

(d)  Nonstandard  Certifications. 
Certifications  for  population  and 
housing  counts  of  non-standard 
geographic  areas  or  of  individual  census 
blocks  are  not  currently  available  under 
this  program  but  will  be  announced 
under  a  separate  notice  at  a  later  date. 

(e)  Submitting  Certification  Requests. 
Requests  for  certifications  should  be 
submitted  on  Form  BC-1869(EF). 
Request  for  Geographically  Updated 
Official  Population  Certification,  to  the 
Census  Bureau  by  fax.  (301)  457-4714. 
or  by  e-mail,  MSO.certify^census.gov. 
Form  BC-1869(EF)  will'be  available  on 
the  Census  Bureau's  Web  site  at;  <http:/ 
/wwv^'.census.gov/mso/l^^\■\y/ 
certification. >  A  letter  or  e-mail 
communication  requesting  the  ser\ice 
without  Form  BC-1869{EF)  will  be 
accepted  only  if  it  contains  the 
information  necessar\'  to  complete  a 
Form  BC-1869(EF). 

Dated:  October  1.2002. 
Charles  Louis  Kincannon. 

Director.  Bureau  ot  the  Census. 

|FR  Doc.  02-25401  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  351(M)7-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 
(FRL-7392-2] 

Historic  Area  Remediation  Site 
(HARS)-Speclflc  Polychlorinated 
BIphenyl  Worm  Tissue  Criterion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  today  to 
modify  the  designation  of  the  Historic 
Area  Remediation  Site  (HARS)  to 
establish  a  HARS-specific  worm  tissue 
polychlorinated  biphenyl  (PCB) 
criterion  of  113  parts  per  biUion  (ppb) 
for  use  in  determining  the  suitability  of 
proposed  dredged  material  for  use  as 
Remediation  Material.  This  amendment 
to  the  HARS  designation  would 
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establish  a  pass-  fail  criterion  tor 
evaluating  PCBs  in  worm  tissiif  fTuni 
bioaccumulation  tests  performed  on 
drodgod  material  proposed  for  use  at  the 
HARS  as  Remediation  Material  This 
value  would  remain  in  effect  until  after 
EPA  and  the  U.S.  Army  Corps  of 
Engineers  (USAGE)  complete  their 
review  of  the  2002  HARS  human  health 
scientific  peer  review  comments. 
conduct  and  respond  to  the  comments 
on  the  scientific  peer  review  on  the 
ecological  proposal,  and  revise,  as 
necessary,  the  process  used  to  evaluate 
the  suitability  of  dredged  material 
propo.sed  for  use  as  Remediation 
Materia!  at  the  HARS  for  all 
contaminants  of  c:oncern  in  accordance 
with  the  September  27,  2000 
Memorandum  of  Agreement  between 
EPA  and  the  I'SACE. 

Among  other  things,  the  September 
27.  2000  MCJA  established  an  interim 
guidance  value  of  113  ppb  for  PCBs  in 
the  tissues  of  bioassayed  worms,  to  be 
considered  when  determining  whether 
proposed  dredged  material  from  the 
New  York/ New  lersey  Harbor  is 
acceptable  for  placement  at  the  HARS. 
At  the  time  of  the  MOA.  the  agencies 
agreed  that,  while  the  peer  review  was 
not  complete,  the  science  review 
warranted  the  implementation  of  this 
interim  change  The  September  2000 
MOA  selected  PCiBs  from  the  other 
contaminants  because  PCBs  were 
specificallv  mentioned  in  the  H.-\RS 
designation.  This  interim  change  is 
designed  to  keep  remediation  of  the 
HARS  current  with  the  latest  scientific 
information  concerning  PCBs. 

Upon  signing  the  MCl-\.  EPA 
withdrew  its  concurrence  (given  prior  to 
the  MOA)  for  the  U.S.  Gypsum 


(.orporation  to  place  dredged  material  at 
the  HARS  a^  Remediation  Material.  U.S. 
Gypsum  brought  suit  against  the  USAGE 
andEPA.and'inalulv  10.2002 
(iecisicm.  ludge  led  Rakoff  of  the  U.S. 
District  Court.  Southern  District  of  New- 
York,  held  that  the  announcement  of  the 
1 1 3  ppb  interim  value  in  the  MOA  was 
r/p  fartn  rulemaking  that  should  have 
been  the  subject  of  public  notice  and 
comment.  This  rulemaking  is  intended 
to  address  the  court's  concerns. 
DATES:  (,'o/nnienfs.  Comments  must  be 
received  bv  November  7,  2002. 

Public  Hearings:  The  public  hearing 
dates  are  as  follows: 

1  ()(  tober  28.  2002.  at  7:00  P.M., 
Monmouth  Beach.  New  Jersey. 

2  October  29.  2002.  at  2:00  PM..  New 
^ork.  New  York. 

AL'DRESSES:  Comments:  Comments  may 
he  submitted  b\  mail  or  electronically  as 
follows:  1.  Bv  mail:  Submit  written 
comments  on  this  notice  to:  Mr.  Douglas 
Pabst,  Team  Leader.  Dredged  Material 
Management  Team.  US  Environmental 
Prote*  tion  Agent  \  Region  2.  290 
Broadway.  New  York.  NY  10007- IHtid 
(E  mail  pnbst  douiildsilepu.fiuv)  To 
ensure  proper  identification  of  your 
comments,  include  in  the  subject  line 
the  name,  date  and  Federal  Register 
litation  of  this  notice. 

2.  Electronically:  Submit  your 
comments  electronically  to: 
pa6src/oui?/as«i'ep«.,£;ov' Electronic 
comments  must  be  submitted  as  an 
ASCII  or  WordPerfect  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrvption.  (lomments  will  also  be 
accepted  on  disks  in  WordPerfect  or 
ASCII  ble  format  stmt  or  delivered  to  the 
addresses  above.  All  comments  and  data 


in  electronic  form  must  be  identified  by 
the  name,  date  and  Federal  Register 

citation  of  this  notice.  No  confidential 
business  information  should  be  sent  via 
e-mail. 

Public  Hearings:  The  public  hearing 
locations  are: 

1.  Monmouth  Beach.  New  jersey: 
Monmouth  Beach  Municipal 
Auditorium,  22  Beach  Road.  Monmouth 
Beach.  New  jersey.  07750. 

2.  New  York  City.  New  York:  Room 
27D,  EPA  Region  2,  290  Broadway  New 
York.  New  York  10007-1866. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Douglas  Pabst.  Team  Leader.  Dredged 
Material  Management  Team.  U.S. 
Environmimtal  Protection  Agency 
Region  2.  290  Broadway.  New  York.  NY 
10007-1866  (E-mail 
pabst. douglas®epa. gov)  (212)  637-3797. 

SUPPLEMENTARY  INFORMATION: 

General  Information 

I.  Regulated  Entities 

Entities  potentially  affected  by  this 
at  tion  include  those  who  might  have 
sought  or  will  seek  permits  to  place 
dredged  material  into  ocean  waters  at 
the  HARS  for  purpose  of  remediation, 
under  the  Marine  Protection.  Research, 
and  Sanctuaries  Act.  33  U.S.C.  1401  et 
seq.  (hereinafter  referred  to  as  the 
MPRSA).  The  rule  would  primarily  be 
of  relevance  to  entities  in  the  New  York- 
New  Jersey  Harbor  and  surrounding  area 
seeking  permits  from  the  USAGE  to 
place  Remediation  Material  at  the 
HARS.  as  well  as  the  USAGE  itself. 
Potentially  affected  categories  and 
entities  seeking  to  use  the  HARS 
include: 


Category 


Examples  of  potentially  affected  entities 


lnjj^s,fy     I  Ports  in  NY  NJ  Harbor  and  surrounding  areas  seeking  MPRSA  permits  for  dredged  matenal  to  be 

I      placed  at  the  HARS 
Mannas  .n  the  NY  NJ  Harbor  and  surrounding  areas  seeking  MPRSA  permits  for  dredged  matenal  to 

be  placed  at  the  HARS 
Shipyards  m  the  NY  NJ  Harbor  and  surrounding  areas  seeking  MPRSA  permits  for  dredged  matenal 

to  be  placed  at  the  HARS 

Berth  owners  m  the  NY/NJ  Harbor  and  sun-ounding  area  seeking  MPRSA  permits  for  dredged  mate- 
nal to  be  placed  at  the  HARS 

Local  governments  owning  ports  or  berths  in  the  NY/NJ  Harbor  and  surrounding  area  seeking 
MPRSA  permits  for  dredged  matenal  to  be  placed  at  the  HARS 

US  Army  Corps  of  Engineers  for  its  proposed  dredging  projects  in  NY/NJ  Hartwr  and  surrounding 
areas  to  be  placed  at  the  HARS 

Federal  agencies  seeking  MPRSA  permits  for  dredged  matenal  from  NY/NJ  Harbor  and  surrounding 
areas  to  be  placed  at  the  HARS  


State/local/tnbal  governments 


Federal 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  bv  this  action.  This  table  lists 
the  tvpes  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 


listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  organization 
is  affectt;d  by  this  action,  you  should 
carefully  consider  whether  your 
organization  is  subject  to  the 
requirement  to  obtain  an  MPRSA  permit 
in  accordance  with  the  Purpose  and 


Scope  provisions  of  40  GFR  220.1,  and 
vou  wish  to  use  the  site  subject  to 
today's  proposal.  If  you  have  any 
questions  regarding  applicability  of  this 
action  to  a  particular  entity,  please 
consult  the  person  listed  in  the 
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preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Other  entities  potentially  affected  by 
today's  proposal  would  include 
commercial  and  recreational  fishing 
interests  using  Nevf  York  Bight  Apex 
fishing  and  shellfisli  grounds.  However, 
by  establishing  a  pass/fail  interim  PCB 
tissue  criterion  that  is  approximately  75 
percent  lower  than  the  previously 
established  400  ppb  worm  tissue 
guideline  for  remediation  of  areas 
adversely  impacted  by  historic  disposal 
activities  (see  discussion  below),  any 
effects  of  today's  proposal  on  fishery 
and  shellfish  resources  would  be 
expected  to  be  positive. 

II.  Background 

In  1972,  the  Congress  of  the  United 
States  enacted  the  MPRSA  to  address 
and  control  the  dumping  of  materials 
into  ocean  waters.  Title  I  of  MPRSA 
authorized  EPA  (and  the  USAGE  in  the 
case  of  dredged  material)  to  regulate 
dumping  in  ocean  waters.  Since  the 
MPRSA  was  enacted,  and  through  its 
subsequent  amendments  (including  the 
Ocean  Dumping  Ban  Act  of  1988,  which 
prohibited  ocean  dumping  of  sewage 
sludge  and  industrial  waste),  dumping 
in  the  New  York  Bight  has  been 
dramatically  reduced. 

Regulations  implementing  the 
MPRSA  are  set  forth  at  40  CFR  Parts  220 
through  229.  With  few  exceptions,  the 
MPRSA  prohibits  the  transportation  of 
material  from  the  United  States  for  the 
purpose  of  ocean  dimiping  except  as 
may  be  authorized  by  a  permit  issued 
under  the  MPRSA.  The  MPRSA  divides 
permitting  responsibility  between  EPA 
and  the  USAGE.  Under  Section  102  of 
the  MPRSA,  EPA  has  responsibility  for 
issuing  permits  for  all  materials  other 
than  (kedged  material  (e.g.,  fish  wastes, 
burial  at  sea).  Under  Section  103  of  the 
MPRSA,  the  Secretary  of  the  Army  has 
the  responsibility  for  issuing  permits  for 
the  ocean  dumping  of  dredged  material. 
This  permitting  authority  has  been 
delegated  to  the  USAGE.  Determinations 
to  issue  Section  103  MPRSA  permits  for 
dredged  material  are  subject  to  EPA 
review  and  concurrence. 

Section  102(c)  of  the  MPRSA  also 
provides  that  EPA  shall  designate 
recommended  times  and  sites  for  ocean 
dumping,  and  Section  103(b)  further 
provides  that  the  USAGE  shall  use  such 
EPA  designated  sites  to  the  maximum 
extent  feasible.  EPA's  ocean  dumping 
regulations  provide  that  EPA's 
designation  of  an  ocean  diunping  site  is 
accomplished  by  promulgation  of  a  site 
designation  in  40  CFR  Part  228 
specifying  the  site.  On  October  1, 1986, 
the  Administrator  delegated  the 
authority  to  designate/de-designate 


ocean  dumping  sites  for  dredged 
material  to  the  Regional  Administrator 
of  the  Region  in  which  the  site  is 
located.  In  accordance  with  that 
authority,  EPA  Region  2  designated  the 
HARS  in  September  1997  for  placement 
of  dredged  material  suitable  for  use  as 
Material  for  Remediation  (40  GFR 
228.15(d)(6)  (62  FR  46142)).  Pursuant  to 
that  designation,  dredged  material 
proposed  for  use  at  the  HARS  must  be 
determined  to  be  suitable  for  use  as 
Remediation  Material.  Remediation 
Material  is  defined  as  uncontaminated 
dredged  material  (i.e.,  dredged  material 
that  meets  current  Category  I  standards 
and  will  not  cause  significant 
undesirable  effects  including  through 
bioaccumulation) . 

The  designation  ensured  that  material 
be  selected  so  that  it  will  not  cause 
significant  undesirable  effects  including 
through  bioaccumulation  or 
unacceptable  toxicity  in  accordance 
with  40  GFR  227.6.  The  HARS  was 
designated  for  continuing  use  until  EPA 
determines  that  the  PRA  (Primary 
Remediation  Area:  a  nine  square 
nautical  mile  area  to  be  remediated)  has 
been  sufficiently  capped  with  at  least  1 
meter  of  the  Material  for  Remediation. 

The  HARS  is  being  managed  to  reduce 
impacts  of  historical  disposal  activities 
at  the  site  to  acceptable  levels  (in 
accordance  with  40  GFR  228.11  (c)).  The 
HARS  is  being  remediated  with 
uncontaminated  dredged  material  [i.e., 
dredged  material  that  meets  ciurent 
Category  I  standards  and  will  not  cause 
significant  undesirable  effects  including 
through  bioaccumulation)  (hereinafter 
referred  to  as  "the  Material  for 
Remediation"  or  "Remediation 
Material"). 

On  September  27,  2000,  EPA  and  the 
U.S.  Army  Corps  of  Engineers  (USAGE) 
entered  into  a  Memorandum  Of 
Agreement  (MOA)  that  announced  a 
schedule  and  a  process  by  which  EPA 
and  USAGE  would  review  the  science 
and  the  guidelines  used  in  the 
evaluation  of  dredged  material  proposed 
for  placement  as  Remediation  Material 
at  the  HARS.  Specifically,  the  Agencies 
committed  to  the  shared  objective  of 
completing  the  scientific  peer  review 
process,  initiated  by  EPA,  and 
responding  to  the  input  from  peer 
review  and  the  public. 

EPA  is  proposing  today  to  modify  the 
HARS  designation  (40  GFR  228.15(d)(6)) 
to  establish  a  HARS-specific  worm 
tissue  PCB  criterion  of  113  ppb  for 
dredged  material  proposed  for  use  as 
Remediation  Material,  piu'suant  to  40 
GFR  228.10  and  228.11(c).  It  should  be 
noted  that  MPRSA  site  designation  does 
not  constitute  or  imply  EPA's  approval 
of  actual  placement  of  material  at  the 


site.  Before  placement  of  the  Material 
for  Remediation  at  the  HARS  may 
commence,  the  USAGE  must  evaluate 
permit  applications  according  to  EPA's 
Ocean  Dumping  Regulations  and  obtain 
EPA's  concurrence. 

III.  Need  To  Establish  a  HARS-Specific 
Tissue  PCB  Criterion 

The  need  for  remediating  the  HARS  is 
described  in  detail  in  the  HARS  SEIS 
(EPA  1997a),  associated  proposed  (62 
FR  26267)  and  final  (62  FR  46142) 
rulemaking,  and  the  Response  to 
Comments  on  the  proposed  rule  (EPA, 
1997b).  In  summary,  the  proposal  to 
terminate  and  de-designate  the  MDS, 
and  simultaneously  redesignate  the  site 
and  surrounding  degraded  areas  as  the 
HARS,  is  amply  supported  by  the 
presence  of  toxic  effects  in  the  HARS  (a 
Category  III  sediment  characteristic), 
dioxin  bioaccumulation  exceeding 
Category  I  levels  in  worm  tissue 
collected  from  the  HARS  (a  Category  II 
sediment  characteristic).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  ER-L/ER-M 
exceedances  in  some  HARS  sediments,  • 
and  PGB/TCDD  contamination  in  area 
lobster  stocks.  While  it  is  impossible  to 
quantify  how  much  of  New  "V'ork  Bight 
Apex  contamination  is  the  direct  resuh 
of  past  dredged  material  disposal,  other 
ocean  dumping  activities  (e.g..  former 
sewage  sludge  disposal  at  the  12-Mile 
Site),  or  other  sources  (e.g.,  via  Hudson 
River  plume  or  atmospheric  deposition), 
the  presence  of  these  degraded 
sediments  in  the  Apex  is  cause  for 
concern. 

Organisms  living  in  or  near  these 
degraded  surface  sediments  in  near 
shore  waters  will  be  continually 
exposed  to  contaminants  until  the 
contaminants  are  buried  by  natural 
sedimentation,  placement  of 
Remediation  Material,  or  otherwise 
isolated  or  removed.  Exposed  sediments 
can  directly  and  indirectly  impact 
benthic  and  pelagic  organisms.  Impacts 
to  terrestrial  organisms  (including 
human  beings)  are  also  possible  if  the 
contaminants  were  to  undergo  trophic 
transfer. 

NOAA  tissue  data  from  lobsters  that 
were  harvested  in  the  New  York  Bight 
Apex  in  1994  revealed  that  PCB 
concentrations  in  the  hepatic  tissue 
(tomalley)  of  the  lobsters  were  above 
U.S.  Food  and  Drug  Administration 
consumption  guidelines.  It  must  be  kept 
in  mind  that  the  lobsters  analyzed  in  the 
NOAA  study  were  harvested  from  wild 
stocks  in  the  Apex,  whose  populations 
migrate  seasonally  through  the  region, 
including  the  HARS.  Contamination  of 
these  animals  caimot  be  definitively 
linked  to  specific  areas  of  dredged 
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material  disposal,  to  other  past  dumping 
activities,  or  to  other  pollution  sources. 
Nor  does  the  study  indicate  that  human 
consumption  of  lobster  must  le  tissue 
(meat)  presents  health  risks.  However, 
the  lobster  study  data  do  show  that 
contaminants  are  being  accumulated, 
and  that  concern  about  potential 
human-health  risks  is  warranted.  This 
contaminant  data  set  complements  other 
evidence  of  benthic  contamination  in 
the  New  York  Bight  Apex  region 

The  evaluative  framework  used  to 
determine  suitability  of  dredged 
material  for  use  as  Remediation  Material 
at  the  HARS  was  developed  in  \^9(\  for 
the  MDS  and  revised  in  1998  for  the 
HARS.  It  is  a  framework  for  assessing 
the  potential  for  human  health  and 
ecological  effects  by  comparmg 
bioaccumulation  test  results  to  guidance 
values.  These  guidance  values  were 
derived  from  researching  the  best 
avadable  literature  at  the  time  The  1996 
framework  continued  the  use  of  a  PCB 
guidance  value  of  400  ppb  for  worm 
tissue  based  on  the  Matrix  approach 
defined  in  the  1981  I'SACE  guidance: 
Final  Inttrprt'tive  (juidance  for 
Bioaccumulation  of  Pftroleum 
Hydrocarbon.  DDT.  Cadmium,  and 
Siercun'  m  the  Sew  York  Bis,ht 

In  1998.  EPA  began  the  peer  review 
process  specified  in  the  New  York/New 
Jersey  Harbor  Estuarv'  Program  (HEP) 
Comprehensive  Conser\'ation  and 
Management  Plan  (CCMP)  A  panel  of 
11  scientific  peer  reviewers  submitted 
comments  pertaining  to  the  HARS 
evaluative  framework  and  guidanc  e 
values.  For  PCBs  and  the  other  matrix 
values,  peer  reviewers  expressed 
concerns  regarding  the  relevance  of  the 
Matrix  approach  developed  in  1981.  and 
recommended  evaluating  PCBs  and  the 
other  matrix  values,  using  human  health 
and  ecological  risk  assessment 
procedures  (USEPA.  2000). 

On  September  27.  2000.  EPA  and  the 
U.S  Armv  Corps  of  Engineers  (USAGE) 
entered  into  a  Memorandum  Of 
Agreement  (MOA)  that  announced  a 
schedule  and  a  process  bv  which  EPA 
and  USAGE  would  review  the  science 
and  the  guidelines  used  in  the 
evaluation  of  dredged  material  proposed 
for  placement  as  Remediation  Material 
at  the  HARS.  Specifically,  the  Agencies 
committed  to  the  shared  ob)ective  of 
completing  the  scientific  peer  review 
process,  initiated  by  EPA.  and 
responding  to  the  input  from  peer 
review  and  the  public. 

In  addition,  the  MOA  established  an 
interim  guidance  value  of  11 J  ppb  for 
PCBs  in  the  tissues  of  bioassaved 
worms,  to  be  considered  when 
determining  whether  proposed  dredged 
material  from  the  New  York/New  lersev 


Harbor  is  acceptable  for  placement  at 
the  HARS.  At  the  time  of  the  MOA.  the 
agencies  agreed  that,  while  the  peer 
review  was  not  complete,  the  science 
review  warranted  the  implementation  of 
the  1 13  ppb  value  on  an  interim  basis. 
The  September  2q00  MOA  addressed 
PCBs  and  not  the  other  contaminants 
because  PCBs  were  specifically 
mentioned  in  the  HARS  designation.  In 
addition,  experience  in  evaluating  NY/ 
NJ  Harbor  dredged  material  indicated 
that  the  PGB  levels  were  often 
significant  to  the  determination.  This 
interim  use  of  the  113  ppb  value  was 
intended  to  keep  remediation  of  the 
HARS  current  with  the  latest  scientific 
information  concerning  PGBs.  The  MOA 
states.  "This  change  [PGBs]  reflects 
current  scientific  developments  and 
ensures  that  the  agencies'  approach 
remains  consistent  with  the  remedial 
objectives  of  the  HARS  designation. 
Notably,  this  change  will  result  in 
improvements  in  the  quality  of  HARS 
Remediation  Material  with  respect  to 
numerous  parameters  other  than  PGBs, 
because  elevated  PGB  levels  frequently 
are  associated  with  elevated  levels  of 
other  chemicals  (jf  concern."  The  113 
ppb  HARS-spec.ific  PGB  value  will 
unprove  the  qualitv  of  HARS 
Remediation  Material  to  reflect  current 
scientific  standards,  and  to  provide  for 
the  continued  management  of  the  HARS 
to  reduce  impacts  within  the  PR^A  to 
acceptable  levels  in  accordance  with  40 
GFR  228  1 1(c),  as  required  in  40  GFR 
228  1.5(fi)(A).  The  113  ppb  figure  was 
understood  to  be  an  interim  value,  since 
the  scientific  processes  and  benchmark 
measures  used  to  determine  whether  or 
not  dredged  material  meets  the 
remediation  goals  of  the  HARS  were 
still  under  review.  The  review  of  the 
guidelines  for  the  HARS  has  taken 
longer  than  anticipated  in  the  MOA  and 
is  still  underway. 

Upon  signing  the  MOA,  EPA 
withdrew  its  concurrence  (given  prior  to 
the  MOA)  for  the  U.S.  Gypsum 
Corporation  to  place  dredged  material  at 
the  HARS  as  Remediation  Material.  U.S. 
Gypsum  brought  suit  against  the  USAGE 
and  EPA,  and  in  a  |uly  10.  2002 
decision,  ludge  Jed  Rakoff  of  the  U.S. 
District  Court.  Southern  District  of  New 
York,  held  that  the  announcement  of  the 
113  ppb  interim  value  in  the  MOA  was 
de  facto  rulemaking  that  should  have 
been  the  subject  of  public  notice  and 
comment.  This  rulemaking  is  intended 
to  address  the  court's  concerns  while 
allowing  for  the  use  of  113  ppb  value  as 
a  binding  criteria  applicable  to  dredged 
materials  to  be  placed  at  the  HARS.  The 
need  for  establishing  a  HARS-specific 
tissue  PGB  criterion:  (1)  Reflects  EPA 


Region  2's  interpretation  and  ongoing 
review  of  the  science  associated  with 
responding  to  the  1998  peer  review 
comments  (USEPA.  2000a):  (2)  is  in 
response  to  the  high  degree  of  public 
controversy  over  the  question  of 
suitability  of  HARS  Remediation 
Material;  (3)  is  appropriate  as  an  interim 
protective  step  in  light  of  the 
remediation  goals  of  the  HARS,  in 
particular  the  specific  mention  of  PCBs 
in  the  need  for  remediating  the  HARS; 
(4)  represents  an  interim  measure  to 
incorporate  recent  science  (as  opposed 
to  1981  science)  as  EPA  and  the  USAGE 
develop  a  new  HARS-specific 
evaluation  process  by  evaluating  and 
responding  to  the  2002  peer  review 
comments  on  the  human  health 
proposal,  conducting  the  scientific  peer 
review  on  the  ecological  proposal,  and 
responding  to  comments  on  the 
ecological  proposal;  and  (5)  addresses 
the  court's  procedural  concerns. 

This  proposed  HARS-specific  worm 
tissue  PCB  value  would  remain  in  effect 
until  EPA  and  the  USAGE  develop  a 
new  HARS-specific  evaluation  process 
by  evaluating  and  responding  to  the 
2002  peer  review  comments  on  the 
human  health  proposal,  conducting  the 
scientific  peer  review  on  the  ecological 
proposal,  and  responding  to  comments 
on  the  ecological  proposal.  In  total,  this 
effort  may  take  up  to  2  years  to  fully 
address  and  implement  for  all 
contaminants  of  concern. 

IV.  Proposed  Action 

In  an  effort  to  continuously 
incorporate  and  utilize  the  best 
available  science  to  reduce  adverse 
impacts  that  have  occurred  within  the 
HARS  (see,  40  GFR  228.11),  EPA  is 
proposing  todav  to  modif\'  the 
designation  of  the  HARS  (40  GFR 
228.15(d)(6))  to  establish  a  HARS- 
specific  worm  tissue  PGB  criterion  of 
113  ppb  for  dredged  material  proposed 
for  use  as  Remediation  Material.  As 
discussed  in  detail  in  Section  III, 
implementation  of  the  HARS-specific 
tissue  PGB  criterion  of  113  ppb  for 
dredged  material  proposed  for  use  as 
Remediation  Material  will  provide  for 
continued  remediation  in  accordance 
with  40  GFR  228.10  and  228.11(c). 

V.  Derivation  of  HARS-Specific  113  ppb 
PCB  Criterion 

This  revision  of  the  worm  PGB  Matrix 
value  reflects  EPA  Region  2's 
interpretation  and  ongoing  review  of  the 
science  associated  with  responding  to 
the  1998  peer  review  comments.  This 
risk-based  value  was  calculated  using 
exposure  assumptions  chosen  to 
represent  specific  conditions  associated 
with  consuming  fish  from  the  HARS.  As 
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such,  we  believe  it  is  the  best 
delineation  of  a  level  for  PCBs  at  which 
remediation  of  the  HARS  can  be 
assured,  based  on  our  current 
assessment  of  available  knowledge 
about  PCBs,  bioaccumulation,  and  the 
area  of  the  HARS.  The  113  ppb  value  for 
PCBs  in  worm  tissue  is  based  on  an 
assessment  of  human  noncancer  health 
hazard  risk.  It  is  the  lowest  of  three 
(cancer,  noncancer,  and  ecological 
values)  PCB  risk-  or  effects-based  values 
derived  by  EPA  Region  2,  in 
consultation  with  USACE,  based  in  part 
on  the  recommendation  of  1998 
scientific  peer  reviewers.  The  general 
risk  assessment  basis  for  this  HARS- 
Specific  value  is  described  below;  for 
further  details  pertaining  to  the  specific 
derivation  of  the  tissue  level  used  as  the 
HARS-specific  value,  see  USEPA  2000b. 

1.  Human  Health  Risk 

Uptake  of  HARS  contaminants  by 
marine  organisms  was  assximed  to  occur 


through  direct  exposure  to  the 
sediments  and/or  through  uptake  from 
eating  contaminated  prey.  For  assessing 
ecological  and  human  health  risks,  a 
simplified  description  of  the  food  web 
was  used  to  describe  feeding 
relationships  between  species  at  the 
HARS.  The  New  York  Bight  food  web 
used  in  modeling  transfer  of 
contaminants  was  described  by  a 
simplified  food  chain  consisting  of  three 
representative  levels.  These  trophic 
levels  were;  bottom  dwelling  organisms, 
predators,  and  upper  level  predators. 

For  the  purpose  of  evaluating  risks  to 
hiunans,  it  was  assumed  that  fish 
consumption  is  the  pathway  of  concern 
for  humans  to  be  exposed  to 
contaminants  in  dredged  material 
proposed  for  use  as  Remediation 
Material  at  the  HARS,  and  that  the  fish 
consumed  would  be  exposed  through 
trophic  transfer  of  contaminants  from 
invertebrate  prey.  Because  the  HARS  is 


located  offshore  and  in  open  water,  and 
because  data  shows  that  suspended  and 
dissolved  constituents  of  dredged 
material  do  not  persist  in  the  water 
column  following  release  from  the 
barge,  pathw-ays  of  human  exposure 
other  than  consumption  of  seafood  [e.g., 
inhalation,  or  direct  exposure  through 
bathing)  were  not  emphasized  in  the 
evaluation  process. 

To  determine  whether  a  tested 
sediment  would  re  alt  in 
bioaccumulation  t   at  would  cause 
significant  undesi'  ible  effects  with 
regard  to  human  health,  standard 
human  health  risk  calculations  were 
used  to  develop  tissue  values  associated 
with  specified  levels  of  protection 
(cancer  risk  of  1x10   ■'.  hazard  index  of 
1).  The  basic  risk  assessment  equations 
underlying  the  calculations  used  to 
develop  the  HARS  tissues  values  are  as 
follows: 


Cancer  risk  level  = 


MVxCPFxFIRxCFxEFxEDxTTF 
BW  X  AT  X  BFR 


MVxFIRxCFxEFxEDxTTF 


Noncancer  hazard  quotient  = r^^x  ATxBFRxBW 


Where: 

MV— Measiu-ed  tissue  value  (mg/kg) 

CPF— Cancer  potency  factor  (Kg-day/ 

mg) 
FIR— Fish  Ingestion  Rate  (g/day) 
CF — Conversion  factor  (kg/g) 
EF— Exposure  frequency  {365  days/year) 
ED — Exposure  duration  (70  years) 
TTF — Trophic  transfer  factor  (unitless) 
BW— Body  weight  (70  Kg) 
AT— Averaging  time  (25.550  days) 
BFR— Whole  body  to  fillet  ratio 

(unitless) 
RfD— Reference  dose  (mg/Kg-day). 

Evaluating  human  risks  associated 
with  contaminants  in  dredged  material 
proposed  for  use  at  the  HARS  assumes 
that  recreational  anglers  represent  a 
reasonably  maximally  exposed  (RME) 
population  for  assessing  risks  to 
humans.  More  explicitly  stated,  EPA 
Region  2  assumed  that  there  is  a 
subpopulation  of  anglers  that  fishes 
exclusively  at  the  HARS  and  that  all 
recreationally-caught  fish  reportedly 
consumed  by  this  subpopulation  of 
anglers  are  obtained  by  angling  at  the 
HARS.  The  assessment  assiuned  that 
fish  are  filleted  prior  to  being  eaten.  In 
addition,  the  assessment  assimied  that 
the  consumed  of  fish  did  not  use  the 
HARS  100  percent  of  the  time. 


The  following  specific  guideline 
measures  and  assumptions  were  applied 
to  all  human  health  risk/effects 
evaluations  to  estimate  human  exposure 
to  HARS  contaminants. 
Cancer  Potency  Factor  (CPF)/Reference 
Dose  (RD>— Available  cancer 
potency  factors  (2  per  mg/kg-day) 
and  chronic  reference  doses  for  oral 
exposure  of  PCBs  (0.02  )ig/kg-day) 
were  obtained  from  the  EPA 
Integrated  Risk  Information  System 
(IRIS). 
Seafood  consumption  (FIR)- A  factor  of 
7.2  grams  per  day  (g/day)  was  used 
as  a  site-specific  estimate  of  daily 
fish  consumption  by  high 
consumers  (i.e..  New  Jersey 
recreational  anglers)  in  the  vicinity 
of  the  HARS  (USEPA,  2000b). 
Exposure  Duration  (ED):  EPA  Region  2 
assumed  a  default  lifetime  exposure 
of  70  years  for  its  assessment  of 
human  health  risks  (USEPA, 
2000b), 
Site  Use  Factor — A  factor  to  express  the 
proportion  of  time  that  fish 
predators  may  be  exposed  to 
contaminated  benthic  prey  residing 
at  the  HARS.  A  factor  of  0.777  (i.e., 
77.7  percent  HARS-area  foraging), 
was  derived  to  estimate  site  use  for 
a  "generic"  fish  in  the  diet  of  the 


target  sub-population  (i.e..  New 
Jersey  recreational  fishers)  (USEPA, 
2000'b). 
Whole-body  to  fillet  factor  (BFR)— In 
assessing  risks  due  to  PCBs,  EPA 
Region  2/CENAN  employ  a  whole- 
body  to  fillet  correction  factor  of 
1.35  to  estimate  the  concentration 
of  contaminant  in  the  whole  body 
of  the  fish  that  is  associated  with 
the  concentration  in  the  edible 
(fillet)  portion  of  the  fish  (USEPA, 
2000b), 
Trophic  Transfer  Factor  (TTF)— Trophic 
transfer  of  contaminants  from 
benthic  prey  to  fish  predators  was 
estimated  by  applying  a  discrete 
factor  that  expresses  the  ratio  of  the 
residue  concentration  in  predator  as 
a  function  of  the  residue 
concentration  in  prey.  A  trophic 
transfer  factor  of  3  was  applied 
based  on  the  predictions  of  a  widely 
applied  food  web  model  (Gobas. 
1993), 
The  regulations  at  40  GFR  227,6 
require  that  there  be  reasonable 
assurance  that  no  significant 
undesirable  effects  will  occur.  The 
regulations  further  provide  that  such 
reasonable  assurance  be  based  on 
consideration  of  statistical  significance 
of  effects  at  the  95  percent  confidence 
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\^•\■^'l.  In  i)ur  currt'iit  diid  proposed 
processes,  standard  ^tatl^tlcal  tests  are 
m  fact  used  throughnut  the  process  of 
evaluating  dredged  material  for 
suitability  for  placement  at  the  HARS. 
Statistics  are  used  to  ensure  confidence 
in  the  determination  whether 
bioaccumulation  measured  in  test 
organisms  exceeds  that  in  reference 
organisms.  Given  the  methodology  and 
assumptions  used  to  calculate  the  value 
of  1 1 3  ppb,  we  believe  that  use  of  the 
number  directly,  compared  to  the 
arithmetic  mean  of  bioassayed  tissues 
using  the  material  proposed  to  be  placed 
at  the  HARS.  provides  the  reasonable 
assurance  required  by  the  regulations. 
The  additional  use  of  statistical 
confidence  limits,  in  this  situation,  does 
not  increase  confidence  in  the 
determination. 

Accordingly,  for  the  purposes  of  this 
rule,  to  promote  clarity  and  to  address 
concerns  that  have  been  frequently  and 
vigorouslv  expressed  by  elected  officials 
and  members  of  the  public,  the  1 1  i  ppb 
FCB  value  would  be  applied  directly  to 
the  arithmetic  mean  of  the  worm 
bioaccumulation  tissue  test  results,  as  a 
pass.' fail  standard  In  light  of  the  unique 
nature  of  the  HARS  as  a  site  with  the 
purpose  of  remediating  the  area 
designated,  this  approach  provides 
further  assurance  that  no  signifii;ant 
undesirable  effects  will  occur,  in 
accordance  with  40  CFR  227.6  and  will 
reduce  impacts  to  acceptable  levels  in 
accordance  with  40  CFR  228  11(c).  As 
such,  projects  having  arithmetic  means 
of  PCB  worm  concentrations  above  113 
ppb  and  whose  bioaccumulation  has 
been  sh(jwn  with  QS^o  confidence  to  be 
statistically  significant  (as  compared  to 
accumulations  in  reference  exposures) 
would  be  considered  to  be  unsuitable 
for  placement  at  the  HARS  as  they 
would  exceed  the  HARS-specific  PCB 
tissue  criterion  necessary  to  achieve  the 
remedial  goal  of  the  HARS. 

As  part  of  our  overall  review  of  the 
matrix  values,  including  the  ongoing 
peer  review  process,  we  are  considering, 
among  other  things,  whether  and  how- 
statistical  confidence  limits  should 
continue  to  be  applied  in  evaluating 
bioaccumulation  test  results.  This 
decision  should  not  be  understood  as  an 
indication  that  EPA  will  not  continue  to 
rely  on  statistical  confidence  limits  in 
the  future,  for  PCBs  as  well  as  for  other 
contaminants  of  concern,  after  our 
ongoing  scientific  peer  review  of  the 
HARS  TEF  is  completed 

VI.  Supporting  Documents 

1.  USEPA.  1997a.  Supplement  to  the 
Environmental  Impact  Statement  on  the 
New  York  Dredged  Material  Disposal 
Site  Designation  for  the  Designation  of 


the  Historic  Area  Remediation  Site 
(HARS)  in  the  New  York  Bight  Apex. 
Mav  1997 

2   USEPA.  1997b.  Response  to 
Comments  on  the  May  13,  1997, 
Proposed  Rule  for  the  Simultaneous  De- 
Designation  and  Termination  of  the 
Mud  Dump  Site  (MDS)  and  Designation 
of  the  Historic  Area  Remediation  Site 
(HARS)  August  1997. 

3.  USEPA  2000.  Memorandum  of 
Agreement:  among  the  Department  of 
the  Armv.  the  Environmental  Protection 
Agency,  and  the  L'.S.  Army  Corps  of 
Engineers.  To  Strengthen  Environmental 
Protection  of  the  Ocean  Environment 
and  to  Promote  Economic  Progress  in 
the  Port  of  New  York  and  New  Jersey. 
September  27.  2000 

4.  USEPA  2000a.  Proposed  Changes 
to  the  Bioaccumulation  Testing 
Evaluation  Framework  and  Response  to 
S(  lentific  Peer  Reviewers  Comments  on 
the  Framework  for  Determining  the 
Suitabilitv  of  Dredged  Material  to  be 
Placed  at  the  Historic  Area  Remediation 
(HARS).  October  19.  2000. 

5   USEPA  2000b.  Memorandum  to 
the  File  from  Douglas  Pabst.  Subject: 
Modification  of  the  Matrix  Value  for 
P(]B  in  Worm  Tissue.  September  27, 
200t] 

How  Can  You  Get  Additional 
Information  or  Copies  of  Support 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  documents  from  the 
EPA  home  page  at  the  Federal  Register 
bttp://wvkiv  epa.gov/fpdrgstr/.  or  on  EPA 
Region  2's  homepage  at:  http:// 

w-ww  fpa.gov/region02/water/dredge/ 
lUrule. 

2.  In  person.  The  complete 
administrative  record  for  this  action  has 
been  established  and  includes 
supporting  documentation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  Copies  of  information  in  the 
record  are  available  upon  request.  The 
official  record  of  this  rulemaking  is 
available  for  inspection  at  the  EPA 
Region  2  Library-.  16th  Floor,  290 
Broadway,  New  York,  NY  10007-1866. 
For  access  to  the  docket  materials,  call 
Rebecca  Garvin  at  (212)  637-3185 
between  9  am  and  3:30  pm  Monday 
through  Friday,  excluding  legal 
holidays,  for  an  appointment.  The 
record  is  also  available  for  viewing  at 
EP.-\'s  Region  2  Field  Office  Library. 
2890  VVoodbridge  Avenue,  Building 
209,  MS-245,  Edison,  New  Jersey 
08837.  For  access  to  the  docket 
materials  at  this  facility,  call  Ms. 
Margaret  Esser  (732)  321-6762  between 
9  am  and  3:30  pm  Monday  through 
Friday,  excluding  legal  holidays,  for  an 


appointment.  The  EPA  public 
information  regulation  (40  CFR  part  2) 
provides  that  a  reasonable  fee  may  be 
charged  for  copying. 

VII.  Statutory  and  Executive  Order 
Reviews 

.4.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1 )  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order."  It  has 
been  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  the  Executive  Order  12866 
and  is  therefore  not  subject  to  OMB 
review. 

B.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFAj.  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

After  considering  the  economic 
impact  of  today's  proposed  rule  on 
small  entities,  the  Agency  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  reasons 
explained  below. 

For  the  purposes  of  assessing  the 
impacts  of  today's  rule  on  small  entities, 
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small  entity  is  defined  as:  (1)  A  small 
business  based  on  the  Small  Business 
Administration's  (SEA)  size  standards; 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owmed  and  operated  and 
is  not  dominant  in  its  field.  The  SBA 
thresholds  define  minimimi 
employment,  sales  revenue,  or  other 
factors  than  may  qualify  an  industry 
segment  as  small.  The  thresholds  used 
in  this  analysis  are  firm  level  four  digit 
Standard  Industrial  Classification  (SIC) 
codes.  Exhibit  1  presents  the  SBA  size 
standards  used  in  this  analysis. 
EPA  used  current  information 
concerning  the  potential  universe  of 
small  entities  that  could  be  affected  by 
the  rule  by  obtaining  information  about 
all  permits  issued  and  any  current 
permit  applications.  Since  the  HARS 
was  first  designated  in  1997,  the  U.S. 
Army  Corps  of  Engineers  has  received 
17  permit  applications  for  HARS 
placement,  of  which  14  permits  were 
issued  (Federal  authorizations  were  not 
included  in  this  analysis  as  the  USAGE 
is  not  a  small  entity),  and  there  are 
currently  3  permit  applications  pending. 
As  the  HARS  is  anticipated  to  exist  for 
a  limited  time,  until  the  PRA  has  been 
remediated  with  at  least  one  meter  of 
Remediation  Material,  EPA  believes  it  is 
reasonable  to  estimate  that  this  universe 
of  current  and  pending  applications 
constitute  the  reasonable  universe  of 
entities  affected  by  the  proposed  rule. 
Of  the  17  permit  applications,  4  (Castle 
Astoria  Terminals,  Inc.,  Port  Imperial 
Marina,  New  York  WaterWays,  and 
International  Matex  Tank  Terminals)  are 
small  entities,  which  is  not  a  substantial 
number  of  small  entities.  Of  the  4,  3 
(Castle  Astoria  Terminals,  Inc.,  Port 
Imperial  Marina,  and  New  York 
WaterWays)  would  have  been  affected 
by  today's  proposal,  based  upon  past 
permitting  information.  Castle  Astoria 
Terminals,  Inc.  has  had  a  permit  for 
HARS  placement  since  1999.  but  has 
not  dredged  to  date.  Port  Imperial 
Marina,  recently  received  a  permit  for 
HARS  placement,-but  dredges  very 
infrequently.  New  York  WaterWays 
does  not  currently  have  a  HARS 
placement  permit,  and  has  not  dredged 
for  many  years.  Further,  these  small 
entities  are  only  a  very  small  percentage 
of  their  SIC  code. 

In  summary,  based  on  past  permit 
information,  there  would  have  been  a 
small  absolute  number  of  small  entities 
affected  by  the  proposed  rule,  with  very 
low  impacts.  As  such,  EPA  concludes 
that  the  proposed  rule  will  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  would  not  impose 
an  information  collection  burden  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501. 
et  seq.)  because  it  would  not  require 
persons  to  obtain,  maintain,  retain, 
report,  or  publicly  disclose  information 
to  or  for  a  Federal  agency. 

D.  The  Unfunded  Mandates  Reform  Act 
and  Executive  Order  12875 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (UMRA),  Public  Law  104-4, 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  Section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  Mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  goverrunents,  in  the  aggregate, 
or  to  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  Section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  Section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  govenmients,  including  tribal 
governments,  it  must  have  developed 
under  Section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  goverimients  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  SlOO  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  EPA  estimated  total 


annualized  (post-tax)  costs  of 
compliance  for  the  proposed  rule  to  be 
S13.5  million.  Of  this  total  S13.5  million 
would  be  incurred  bv  the  private  sector 
and  SO  would  be  incurred  by  State  and 
Local  governments.  Thus,  this  proposed 
rule  is  not  subject  to  the  requirements 
of  Sections  202  and  205  of  UMRA. 

EPA  also  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  This 
proposed  rule  would  apply  equally  to 
all  dredged  material  to  be  placed  at  the 
HARS,  thus  there  would  be  no  unique 
effect  of  the  rule  on  small  governments. 
This  rule  is  not  anticipated  to  result  in 
significant  expenditures  for  small 
governments  based  on  the  universe  of 
permit  holders  and  applicants  for  the 
HARS.  Thus,  the  requirements  of 
Section  203  of  UMRA  also  do  not  apply 
to  this  rule. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus  Executive 
Order  13132  does  not  apply  to  this  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  '  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications."  "Policies  that  have  Tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
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government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  proposed  rule  does  not  have 
Tribal  implications  It  would  not  have 
substantial  direct  effects  on  Tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes, 
as  specified  in  E.\ec:utive  Order  1J175. 
EPA  does  not  have  information 
indicating  that  any  Tribe  would  incur 
costs  because  of  this  rule.  Thus, 
Executive  Order  13175  does  not  applv 
to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

E.xecutive  Order  13045  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that 
(1)  IS  determined  to  be  "economically 
significant'  as  defined  under  E.xecutive 
Order  12866. and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  might  have  a 
disproportionate  effect  on  children  If 
the  regulators'  action  meets  both  criteria, 
the  Agencv  must  evaluate  the 
environmental  health  and  safety  effects 
of  the  planned  rule  on  children,  and 
explain  whv  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonablv  feasible  alternatives 
considered  bv  the  Agency  This 
proposed  rule  is  not  an  economically 
significant  rule  as  defined  under 
Executive  Order  12866  and  does  not 
concern  an  environmental  health  or 
safety  risk,  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  Therefore,  it  is  not 
subject  to  Executive  Order  13045 

H  Executive  Order  13211   Energy 
Effects 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantlv  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  1001))  because  it  is  not  a  significant 
regulatorv  action  under  Executive  Order 
12866. 

/  \ational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technologv  Transfer  Advancement  Act 
of  1995  ( "NTTAA  ■).  Public  Law  104- 
113.  Section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary-  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntarv'  consensus 


standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
bv  voluntarv  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntarv'  consensus  standards.  This 
proposed  rule  does  not  involve 
technical  standards.  Therefore.  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

/  Executive  Order  12898:  Federal 
Actions  to  Address  Environmental' 
lustier  m  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  requires  that. 
to  the  greatest  extent  practicable  and 
permitted  by  law.  each  Federal  agency 
must  make  achieving  environmental 
justice  part  of  its  mission.  Executive 
Order  12898  provides  that  each  Federal 
agencv  must  conduct  its  programs, 
policies,  and  activities  that  substantially 
affect  human  health  or  the  environment 
in  a  manner  that  ensures  that  such 
programs,  policies,  and  activities  do  not 
have  the  effect  of  excluding  persons 
(including  populations)  from 
participation  in.  denying  persons 
(including  populations)  the  benefits  of 
or  subjecting  persons  (including 
populations)  to  discrimination  under 
suth  programs,  policies,  and  activities 
because  of  their  race,  color,  or  national 
origin. 

No  action  from  this  proposed  rule  will 
have  a  disproportionately  high  and 
adverse  human  health  and 
environmental  effect  on  any  segment  of 
the  population.  In  addition,  this  rule 
does  not  impose  substantial  direct 
compliance  costs  on  those  communities. 
Accordinglv.  the  requirements  of 
Executive  Order  12898  do  not  apply. 

K  National  Environmental  Policy  Act  of 
1969 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
Section  4321  et  seq.  (NEPA)  requires 
Federal  agencies  to  prepare 
environmental  impact  statements  (EIS) 
for  major  Federal  actions  significantly 
affecting  the  quality  of  the  human 
environment.  The  object  of  NEPA  is  to 
build  into  the  Agency  decision  making 
process  careful  consideration  of  all 
environmental  aspects  of  proposed 
actions.  Although  EPA  ocean  dumping 
program  activities  have  been 
iletermined  to  be  "functionally 
equivalent"  to  NEPA.  EPA  has 
voluntarily  undertaken  to  follow  NEPA 
procedures  when  designating  ocean 


dumping  sites.  See.  63  FR  58045  (Oct. 
29. 1998) . 

In  August  1982,  EPA  published  a  final 
EIS  designation  of  the  New  York 
Dredged  Material  Disposal  Site  (Mud 
Dump  Site)."  The  EIS  assessed  the 
environmental  impacts  of  establishing 
an  ocean  disposal  site  for  100  million 
cubic  yards  (mcy)  of  dredged  materials 
generated  within  the  Port  of  New  York 
and  New  Jersey.  After  completion  of  the 
EIS,  EPA  designated  the  Mud  Dump  Site 
as  an  Impact  Category  I  disposal  site 
(see,  40  CFR  228.10(c))  with  a  capacity 
of  100  mcy  (see,  40  CFR  228.15(d)(6)). 
Approximately  68  mcy  of  dredged 
material  was  disposed  of  at  the  Mud 
Dump  Site.  In  1997.  EPA  prepared  a 
Supplemental  EIS,  for  the  Designation 
of  the  Historic  Area  Remediation  Site 
(HARS)  in  the  New  York  Bight  Apex. 
That  document  addressed  the 
environmental  considerations  relevant 
to  the  HARS,  and  identified  the  Priority 
Remediation  Area  (PRA)  within  the 
HARS.  At  the  time  of  the  rule 
designating  the  HARS,  the  PCB  matrix 
value  for  disposal  at  the  site  was  400 
ppb.  The  establishment  of  the  new  PCB 
matrix  value  of  113  ppb  is  a  refinement 
based  on  new  information  since  the 
designation  of  the  HARS.  which  will 
have  positive  impacts  on  the  marine 
environment.  EPA  does  not  consider 
this  refinement  as  a  substantial  change 
in  the  designation  of  the  HARS. 
Consequently,  no  additional  NEPA 
review  is  required. 

L.  The  Endangered  Species  Act 

Under  Section  7(a)(2)  of  the 
Endangered  Species  Act,  16  U.S.C. 
1536(a)(2).  federal  agencies  are  required 
to  "insure  that  any  action  authorized, 
funded,  or  carried  on  by  such  agency 
*    *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species  *   *   *."  Under 
regulations  implementing  the 
Endangered  Species  Act.  a  federal 
agency  is  required  to  consult  with  either 
the  U.S.  Fish  and  Wildlife  Service  or  the 
National  Marine  Fisheries  Service 
(depending  on  the  species  involved)  if 
the  agency's  action  "may  effect" 
endangered  or  threatened  species  or 
their  critical  habitat.  See,  50  CFR 
402.14(a). 

EPA  initiated  its  consultation  process 
with  the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  on  April  6.  1995  for  what  was 
then  the  Mud  Dump  Site  and 
surrounding  areas.  The  consultation 
process  was  concluded  with  them  on 
July  28.  1995.  with  the  USFWS's 
concurrence  that  EPA's  action  was  not 
likely  to  adversely  affect  federally  listed 
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species  under  its  jurisdiction.  The 
action  covered  by  this  proposed  rule  is 
more  protective  of  the  marine 
environment.  Accordingly,  the 
conclusions  of  our  earlier  consultation 
with  the  USFWS  for  the  designation  of 
the  HARS  is  still  valid. 

EPA  initiated  threatened  and 
endangered  species  consultation  with 
the  National  Marine  Fisheries  Service 
(NMFS)  on  April  4, 1996.  As  directed  by 
the  NMFS,  EPA  prepared  a  Biological 
Assessment  (BA)  to  assess  the  impacts 
of  the  designation  of  the  HARS  on  the 
Kemp's  ridley  and  loggerhead  sea 
turtles,  and  the  humpback  and  fin 
whales.  In  May  1997,  EPA  sent  the 
NMFS  a  copy  of  the  BA,  which 
concluded  that  the  designation  of  the 
HARS  is  not  likely  to  adversely  affect 
the  species  in  question;  NMFS 
concurred  with  this  conclusion.  Since 
the  BA  utilized  a  PCB  worm  tissue 
matrix  value  of  400  ppb  and  this  action 
proposes  113  ppb,  any  impacts  to 
endangered  or  threatened  species,  or 
their  critical  habitats  resulting  fi-om  this 
action  will  be  positive;  the  conclusion 
of  the  earlier  consultation  with  NMFS  is 
still  valid. 

M.  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 

The  1996  Sustainable  Fisheries  Act 
amendments  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSFCMA)  require  the  designation 
of  essential  fish  habitat  (EFH)  for 
federally  managed  species  of  fish  and 
shellfish.  Pursuant  to  section  305(b)(2) 
of  the  MSFCMA,  federal  agencies  are 
required  to  consiUt  with  the  National 
Marine  Fisheries  Service  (NMFS) 
regarding  any  action  they  authorize, 
fund,  or  undertake  that  may  adversely 
affect  EFH.  An  adverse  effect  has  been 
defined  by  the  Act  as  follows:  "Any 
impact  which  reduces  the  quality  and/ 
or  quantity  of  EFH.  Adverse  effects  may 
include  direct  {e.g.,  contamination  or 
physical  disruption),  indirect  (e.g.,  loss 
of  prey,  reduction  in  species'  fecundity), 
site-specific  or  habitat- wide  impacts, 
including  individual,  cumulative,  or 
synergistic  consequences  of  actions." 
EFH  became  effective  after  the  HARS 
was  designated.  However,  prior  to 
September  2000  all  USAGE  permits  and 
authorizations  were  subject  to  EFH 
review  utilizing  a  PCB  matrix  value  of 
400  ppb  and  were  foimd  acceptable. 
Since  September  2000,  all  USAGE 
permits  and  authorizations  have  been 
subject  to  EFH  review  utilizing  a  PCB 
matrix  value  of  113  ppb  and  have  been 
foimd  acceptable.  Since  this  action 
proposes  113  ppb,  any  impacts  to  EFH 
species,  or  their  critical  habitats 
predicted  from  this  action  would  be 


expected  to  be  the  same,  as  such,  the 
consultation  requirements  of  Section 
305(b)(2)  of  the  MSFCMA  do  not  apply 
to  this  rule. 

N.  Plain  Language  Directive 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  EPA  has  written  this  proposed 
rule  in  plain  language  to  make  this 
proposed  rule  easier  to  understand. 

O.  Executive  Order  13158:  Marine 
Protected  Areas 

Executive  Order  13158  (65  FR  34909, 
May  31,  2000)  requires  EPA  to 
"expeditiously  propose  new  science- 
based  regulations,  as  necessary,  to 
ensure  appropriate  levels  of  protection 
for  the  marine  environment."  EPA  may 
take  action  to  enhance  or  expand 
protection  of  existing  marine  protected 
areas  and  to  establish  or  recommend,  as 
appropriate,  new  marine  protected 
areas.  The  purpose  of  the  Executive 
Order  is  to  protect  the  significant 
natiu'al  and  cultural  resources  within 
the  marine  environment,  which  means 
"those  areas  of  coastal  and  ocean 
waters,  the  Great  Lakes  and  their 
coimecting  waters,  and  submerged  lands 
thereunder,  over  which  the  United 
States  exercises  jurisdiction,  consistent 
with  international  law." 

Today's  proposed  rule  implements 
Section  103  of  the  MPRSA  which 
requires  that  permits  for  dredged 
material  are  subject  to  EPA  review  and 
concurrence.  The  proposed  rule  would 
amend  40  CFR  228.15(d)(6)  by 
establishing  a  HARS-specific  tissue  PCB 
criterion  of  113  ppb  for  dredged 
material  proposed  for  use  as 
Remediation  Material. 

As  the  HARS-specific  PCB  criterion  of 
113  ppb  represents  the  lower  of  the  non- 
cancer,  cancer,  and  ecological  PCB 
values,  EPA  expects  that  this  proposed 
rule  would  afford  additional  protection 
of  aquatic  organisms  at  individual, 
population,  community,  or  ecosystem 
levels  of  ecological  structures, 
especially  since  the  previous  matrix 
value  was  400  ppb.  Therefore,  EPA 
expects  today's  proposed  rule  would 
advance  the  objective  of  the  Executive 
Order  to  protect  marine  areas. 

Ust  of  Subjects  in  40  CFR  Part  228 

Environmental  protection.  Water 
pollution  control. 

Dated:  October  1,  2002.  « 

Jane  M.  Kenny, 

Regional  Administrator,  EPA  Region  2. 

In  consideration  of  the  foregoing,  EPA 
is  proposing  to  amend  part  228  of 
chapter  I,  tide  40  of  the  Code  of  federal 
Regulations  is  amended  as  follows: 


PART  228— CRITERIA  FOR  THE 
MANAGEMENT  OF  DISPOSAL  SITES 
FOR  OCEAN  DUMPING 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.15  is  amended  by 
adding  paragraph  (d)(6)(v)  (E)  to  read  as 
follows: 

§228.15    Dumping  sites  designated  on  a 
final  tMsis. 

*         «         *         •         * 

(d)*   *   * 

(6)  *   *   * 

(v)  *   *   * 

(E)  HARS-specific  Polychlorinated 
Biphenyl  (PCB)  Tissue  Criterion; 

PCB  bioaccumulation  worm  test 
results  for  dredged  material  approved 
for  use  at  the  HARS  as  Remediation 
Material  shall  not  exceed  the  HARS- 
specific  PCB  tissue  criterion  of  113  ppb. 
This  HARS-specific  PCB  tissue  criterion 
will  be  applied  to  the  arithmetic  mean 
concentration  reported  for  the  analyses 
of  the  worm  tissue  replicates  exposed  to 
the  tested  sediments,  without  the  use  of 
statistical  confidence  limits. 
***** 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CG  Docket  No.  02-278,  CC  Docket  No.  92- 
90,  FCC  02-250] 

Rules  and  Regulations  Implementing 
tt>e  Telephone  Consumer  Protection 
Act(TCPA)of  1991 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMIMARY:  In  this  document,  the 
Commission  seeks  comment  on  whether 
to  revise,  clarify  or  adopt  any  additional 
rules  in  order  to  more  effectively  carr\' 
out  Congress's  directives  in  the 
Telephone  Consumer  Protection  Act  of 
1991  (TCPA).  New  technologies  have 
emerged  that  allow  telemarketers  to 
better  target  potential  customers  and 
make  it  more  cost  effective  to  market 
using  telephones  and  facsimile 
machines.  These  new  telemarketing 
techniques  have  also  increased  public 
concern  about  the  effect  on  consumer 
privacy.  Therefore,  we  seek  comment  on 
whether  to  revise  or  clarify  our  rules 
governing  unwanted  telephone 
solicitations  and  the  use  of  automatic 
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dialing  systems,  prerecorded  or  artificial 
voice  messages,  and  telephone  facsimile 
machines. 

DATES:  Comments  are  due  November  22. 
2002  and  reply  comments  are  due 
December  9,  2002.  Written  comments  by 
the  public  on  the  proposed  information 
collections  are  due  November  22.  2002 
Written  comments  must  be  submitted  by 
the  Office  of  Managements  and  Budget 
(OMB)  on  the  proposed  information 
collection  on  or  before  December  9, 
2002. 

ADDRESSES:  Parties  who  choose  to  file 
comment  by  paper  must  file  an  original 
and  four  copies  to  the  Commission's 
Secretar>\  Marlene  H  Dortch,  Office  of 
the  Secretary-.  Federal  Communications 
Commission,  445  12th  Street.  SW  . 
Room  TW-A325.  Washington,  DC 
20554.  Comments  may  also  be  filed 
using  the  Commissions  Electronic 
Filing  System,  which  can  be  accessed 
via  the  Internet  at  ^^-w-w.  fcc.gov/p-file/ 
ecfs.html  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Les  Smith.  Federal 
Communications  Commission.  Room  1- 
A804.  445  12th  Street,  SW  . 
Washington,  DC  20554.  or  via  the 
Internet  to  lesinith'<^fcc  gov  and  to  Kim 
A.  lohnson,  OMB  Desk  Officer.  Room 
10236  NEOB,  725  17th  Street,  NW  , 
Washington,  DC,  20503  or  via  the 
Internet  to 
Kim  A  _lohnson@omb.eop.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Erica  H.  McMahon  or  Richard  D  Smith 
at  202-418-2512,  Consumer  & 
Governmental  Affairs  Bureau.  For 
additional  information  concerning  the 
information  collection(s)  contained  in 
this  document,  contact  Les  Smith  at 
202-418-0217  or  via  the  Internet  at 
lesmith&tcc.gov 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary-  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  in  CC 
Docket  No.  02-278  and  CC  Docket  No. 
92-90.  FCC  02-250,  released  September 
18.  2002.  The  full  text  of  this  document 
is  available  on  the  Commission's  Web 
site  Electronic  Comment  Filing  Svstem 
and  for  public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257,  445  12th  Street. 
SW.,  Washington,  DC  20554. 

Paperwork  Reduction  Act 

This  NPRM  contains  a  modified 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 


comment  on  the  information  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
notification  of  action  is  due  60  days 
from  date  of  publication  of  this  NPRM 
in  the  Federal  Register.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  fiinctions  of  the  Conunission, 
including  whether  the  information  shall 
have  practical  utility,  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Only  those  proposals  that  might 
change  an  information  collection 
requirement  are  discussed  below. 

OMB  Control  Number:  3060-0519. 

Title  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  (TCPA)  of  1991,  NPRM. 
CG  Docket  No.  02-278  and  CC  Docket 
No.  92-90. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  30.000. 

Estimated  Time  Per  Response:  55.1 
hours  (average). 

Frequency  of  Response: 
Rec:ordkeeping;  On  occasion  reporting 
requirement;  "Third  Party  disclosure. 

Total  Annual  Burden:  1.653.600 
hours. 

Total  Annual  Costs:  None. 

Needs  and  i'ses:  The  current  total 
public  disclosure  and  recordkeeping 
burden  for  collections  of  information 
under  the  TCPA  rules  is  936,000  hours, 
as  stated  most  recently  in  the 
Commissions  OMB  submission  to 
extend  approval  of  the  information 
collection  in  connection  with  the  TCPA 
rules. 

/   Additional  Hour  Burden  for 
Company-Specific  Do-Not-Call  List 
Requirements 

In  this  NPRM,  the  Conrmiission  seeks 
comment  on  the  current  recordkeeping 
requirement  on  companies  to  maintain 
lists  of  telephone  subscribers  who  do 
not  wish  to  be  contacted  by  telephone. 
Taking  into  account  more  recent 
estimates  on  the  number  of 
telemarketing  calls  made  dailv  in  the 
United  States,  we  estimate  that  the 


requirement  to  maintain  such  lists  may 
result  in  an  additional  291.200  burden 
hours. 

2.  Proposal  That  the  Commission 
Require  Common  Carriers  To  Inform 
Subscribers  of  the  Option  To  Register 
With  a  National  Do-Not-Call  List  and  To 
Inform  Any  Telemarketers  To  Which 
They  Provide  Services  of  the  Do-Not- 
Call  Requirements 

We  estimate  that  any  requirement  on 
common  carriers  to  notify  telemarketers 
and  consumers  of  a  national  do-not-call 
list  will  account  for  an  additional 
burden  of  396.400  hours. 

3.  Proposal  That  the  Commission  Adopt 
Certain  Recordkeeping  Requirements 

The  Commission  also  seeks  comment 
on  whether  to  adopt  pertain 
recordkeeping  requirements  that  must 
be  met  before  companies  may  avail 
themselves  of  any  "safe  harbor" 
protections  for  violating  the  do-not-call 
rules.  Companies  that  conduct 
telemarketing  already  maintain  tlieir 
own  do-not-call  lists  and  many  of  them 
must  reconcile  their  lists  with  state  do- 
not-call  lists.  We  believe  that  any 
additional  recordkeeping  burden  as  a 
result  of  specific  "safe  harbor" 
requirements,  particularly  the  verifiable 
authorizations,  would  be  minimal.  We 
estimate  that  this  requirement  will 
account  for  one  hour  of  recordkeeping 
burden  per  company,  or  an  additional 
30,000  hours. 

Synopsis  of  NPRM 

1 .  It  has  been  nearly  ten  years  since 
the  Commission  adopted  a  broad  set  of 
rules  to  curb  unwanted  telephone 
solicitations  in  the  TCPA  Order  [57  FR 
48333.  October  23.  1992).  In  this  NPRM, 
we  seek  to  review  the  practices  used  to 
market  goods  and  services  over  the 
telephone  and  facsimile  machine  that 
are  the  focus  of  the  TCPA  and  the 
Commission's  implementing 
regulations.  In  doing  so.  we  ask  whether 
the  Commission  should:  (1)  refine  its 
existing  rules  on  the  use  of  autodialers, 
prerecorded  messages,  and  unsolicited 
facsimile  advertisements,  to  account  for 
technological  developments  in  recent 
years  and  emerging  telemarketing 
practices;  (2)  adopt  any  additional  rules 
as  permitted  by  the  statute  to  ensure 
that  our  telemarketing  requirements 
protect  the  privacy  of  individuals  and 
permit  legitimate  telemarketing 
practices;  and  (3)  reconsider  the  option 
of  establishing  a  national  do-not-call  list 
as  authorized  by  Congress  in  the  TCPA. 
On  the  subject  of  a  national  do-not-call 
list,  we  are  pcuiicularly  interested  in 
comments  addressing  those  entities  not 
covered  by  the  FTC's  proposed  national 
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do-not-call  database  as  well  as  the 
interplay  between  a  national  registry 
and  state  do-not-call  lists.  We  request 
that  commenters  address  issues  relating 
to  our  current  rules  separately  from 
those  issues  relating  to  a  national  do- 
not-call  list. 

2.  In  evaluating  the  issues  in  this 
NPRM,  we  will  be  mindful  of  the 
constitutional  standards  applicable  to 
governmental  regulations  of  commercial 
speech  articulated  in  Central  Hudson 
Gas  6"  Elec.  Corp.  v.  Public  Service 
Commission.  In  order  to  determine 
whether  restrictions  on  commercial 
speech  survive  "intermediate  scrutiny," 
Central  Hudson  sets  out  a  four-part  test. 
Central  Hudson  asks  first  whether  the 
speech  in  question  concerns  illegal 
activity  or  is  misleading,  in  which  case 
the  government  may  freely  regulate  the 
speech.  If  the  speech  is  not  misleading 
and  does  not  involve  illegal  activity,  the 
court  applies  the  rest  of  the  four-part 
test  to  the  government's  regulation.  The 
second  prong  of  Centra]  Hudson 
examines  whether  the  government  has  a 
substantial  interest  in  regulating  the 
speech.  Third,  the  government  must 
show  that  the  restriction  on  commercial 
speech  directly  and  materially  advances 
that  interest.  Finally,  the  regulation 
must  be  narrowly  tailored.  Narrowly 
tailored  means  that  the  government's 
restriction  on  speech  reflects  a  "carefufl] 
calculat[ion  of]  the  costs  and  benefits 
associated  with  the  burden  on  speech 
imposed  by  its  prohibition."  To  the 
extent  that  any  proposed  changes  to  our 
current  rules  implicate  these 
constitutional  standards,  we  seek 
comment  on  such  implications. 

1.  TCPA  Rules 

a.  Company-Specific  Do-Not-Call  Lists 

3.  The  TCPA  directs  the  Commission 
to  "compare  and  evaluate  alternative 
methods  and  procedures  ...  for  their 
effectiveness  in  protecting  [residential 
telephone  subscribers']  privacy  rights" 
to  avoid  receiving  unwanted  telephone 
solicitations.  In  the  TCPA  Order,  the 
Commission  determined  that  rules 
requiriog  telemarketers  to  maintain  their 
own  lists  of  consumers  who  did  not 
wish  to  be  called  sufficiently  balanced 
consmner  interests  in  limiting 
unsolicited  advertising  with 
telemarketers'  interests  in  providing 
beneficial  services  to  consumers.  The 
company-specific  do-not-call  approach 
protects  residential  telephone  subscriber 
privacy  by  requiring  telemarketers  to 
place  a  consumer  on  a  do-not-call  list  if 
the  consumer  asks  not  to  receive  further 
solicitations. 

4.  We  now  seek  comment  on  the 
overall  effectiveness  of  the  company- 


specific  do-not-call  approach  in 
providing  consiuners  with  a  reasonable 
means  to  curb  unwanted  telephone 
solicitations.  We  recognize  that  some 
consumers  may  feel  that  receiving 
product  and  service  information  by 
telephone  helps  them  reap  the  benefits 
of  a  competitive  marketplace;  such 
consiuners  may  value  the  savings  and 
convenience  that  telemarketing  often 
provides.  Other  consumers  may  wish  to 
limit,  or  even  stop  altogether,  the 
number  of  telemarketing  calls  they 
receive.  Given  the  volume  of 
telemarketing  calls,  we  seek  comment 
on  whether  the  company-specific  do- 
not-call  approach  adequately  balances 
the  interests  of  those  consumers  who 
wish  to  continue  receiving 
telemarketing  calls,  and  of  the 
telemarketers  who  wish  to  reach  them, 
against  the  interests  of  those  who  object 
to  such  sales  calls.  We  note  that,  under 
the  company-specific  do-not-call 
approach,  consiuners  must  repeat  their 
request  not  to  be  called  on  a  case-by- 
case  basis  as  calls  are  received.  We  seek 
comment  on  whether  this  approach  is 
unreasonably  burdensome  for 
consumers.  We  also  seek  comment  on 
how  effective  such  requests  have  been 
in  practice  in  preventing  unwanted 
telephone  solicitations.  For  example,  we 
seek  comment  on  whether  such  requests 
are  typically  honored,  whether 
consumers  continue  to  receive  calls  for 
some  period  of  time  after  requesting  that 
they  be  placed  on  a  do-not-call  list,  and 
whether  some  telemarketers  hang  up 
before  consumers  can  assert  their  "do- 
not-call"  rights.  In  addition,  we  seek 
comment  on  whether  consumers  with 
hearing  and  speech  disabilities  often 
may  be  unable  to  convey  a  request  not 
to  be  called  to  telemarketers. 

5.  As  discussed  above,  changes  in  the 
marketplace  and  technological 
innovations  since  the  Conmiission 
adopted  its  TCPA  rules  in  1992  may 
have  reduced  the  effectiveness  of  the 
company-specific  approach.  For 
example,  the  widespread  use  of 
predictive  dialers  and  answering 
machine  detection  technology  results  in 
many  "hang-up"  or  "dead  air"  calls  in 
which  the  consumer  has  no  opportunity 
to  request  that  the  telemarketer  not  call 
in  the  future.  The  FTC  indicates  that  use 
of  predictive  dialers  has  increased 
dramatically  in  the  past  decade.  The 
FTC  notes  that  many  consumers  feel 
frightened,  threatened,  or  harassed 
when  receiving  a  pattern  of  such  hang- 
up calls.  In  addition,  there  is  no  way  for 
the  consumer  to  determine  whether 
such  calls  are  placed  by  telemarketers  or 
may  be  part  of  some  illegitimate 
conduct.  Such  calls  may  also  be 


particularly  trying  for  the  elderly  and 
persons  with  disabilities  who  may  have 
difficulty  reaching  the  phone  only  to  be 
disconnected.  Such  calls  may  also  be 
disruptive  to  the  increasing  number  of 
individuals  who  now  work  from  home 
by  tying  up  telephone  lines  or 
disconnecting  telecommuters  from  the 
Internet.  We  seek  comment  on  what,  if 
any.  legitimate  business  or  commercial 
speech  interest  is  promoted  by  these 
calls.  We  seek  comment  on  these  issues 
and  any  other  impact  that  changes  in 
the  telemarketing  industry'  over  the  last 
decade  have  had  on  the  overall 
effectiveness  of  the  company-specific 
approach. 

6.  In  the  TCP/    ^rder,  the  Commission 
enumerated  a  r     aber  of  advantages 
both  to  consun    rs  and  businesses  in 
adopting  a  company-specific  do-not-call 
approach.  In  particular,  the  Commission 
concluded  that  company-specific  do- 
not-call  lists:  (1)  Were  already 
maintained  by  many  telemarketers;  (2) 
allow  residential  subscribers  to 
selectively  halt  calls  from  telemarketers; 
(3)  allow  businesses  to  gain  useful 
information  abo  at  consumer 
preferences;  (4)  protect  consumer 
confidentiality  because  the  lists  would 
not  be  universally  accessible;  and  (5) 
impose  the  costs  of  protecting 
consumers  on  telemarketers  rather  than 
telephone  companies  or  consumers.  We 
seek  comment  on  whether  these  and  any 
other  potential  advantages  of  the 
company-specific  do-not-call  approach 
remain  valid  today.  In  addition,  we  seek 
comment  on  whether  the  company- 
specific  approach  should  be  retained  if 
the  FTC,  either  acting  alone  or  in 
conjunction  with  the  Commission, 
adopts  a  national  do-not-call  list.  Under 
such  circumstances,  we  seek  comment 
as  to  whether  the  benefits  of  retaining 
company-specific  do-not-call  lists  to 
consumers  would  continue  to  outweigh 
the  costs  to  telemarketers.  Parties  are 
strongly  encouraged  to  provide 
empirical  studies  or  other  specific 
evidence  whenever  possible  to  support 
thefr  arguments. 

7.  If  tne  Commission  concludes  that  it 
should  retain  the  company-specific  do- 
not-call  lists,  we  seek  comment  on 
whether  the  Commission  should 
consider  any  additional  modifications 
that  would  allow  consumers  greater 
flexibility  to  register  on  such  lists.  For 
example,  we  seek  specific  comment  on 
whether  companies  should  be  required 
to  provide  a  toll-free  number  and/or  a 
website  that  consumers  can  access  to 
register  thefr  name  on  the  do-not-call 
list.  In  addition,  we  seek  comment  on 
whether  any  additional  measures 
should  be  taken  to  ensure  that 
consumers  with  disabilities  have  the 
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same  opportunity  as  other  consumers  to 
request  that  they  be  placed  on  do-not- 
call  lists.  We  also  seek,  comment  on 
whether  companies  should  be  required 
to  respond  affirmatively  to  such 
requests  or  otherwise  provide  some 
means  of  confirmation  so  that 
consumers  may  verif\-  that  their  requests 
have  been  processed.  As  a  related 
matter,  we  seek  comment  as  to  whether 
the  Commission  should  set  a  specific 
time  frame  for  companies  to  process  do- 
not-call  requests  We  also  ask  whether 
the  r(»quirement  that  companies  honor 
do-not-call  requests  for  ten  years  is  a 
reasonable  length  of  time  for  consumers 
and  telemarketers.  In  addition,  we  seek 
comment  on  anv  possible  Commission 
or  industry-  initiatives  that  would  better 
inform  consumers  of  their  right  to 
request  placement  on  a  company's  do- 
not-call  list  We  also  seek  comment  on 
the  effectiveness  of  anv  private  sector 
initiatives,  such  as  the  Direct  Marketing 
Association's  Telephone  Preference 
Service,  in  reducing  unwanted  sales 
calls.  Are  there  anv  industry  "best 
practices  "  that  might  provide 
telemarketers  with  possible  safe  harbors 
from  liability  for  violating  our  do-not- 
call  rules^  Finally,  we  seek  comment  on 
whether  our  rules  should  he  modified  to 
minimize  unnecessary'  burdens  on 
telemarketers.  We  seek  comment  on 
these  and  anv  other  modifications  that 
commenters  mav  suggest  that  wnuld 
better  balance  the  goal  of  limiting 
unsolicited  advertising  against 
telemarketers'  burdens  in  conducting 
beneficial  or  otherwise  legitimate 
telemarketing  practices 

8.  Intcrplav  of  sfctions  222  and  227. 
The  Commission  has  recently  released 
an  Order  implementing  section  2J2  of 
the  Communications  Act  of  1934,  as 
amended.  Section  222.  entitled  "Privacy 
of  Customer  Information."  obligates 
telecommunications  carriers  to  protect 
the  confidentiality  of  certain 
information  In  the  CPS'I  Order  (67  FR 
59205.  September  20.  2002).  the 
Commission  determined  that  a 
telecommunications  carrier  may  use  a 
customer's  CPNI  to  market  various 
ser\ices  to  a  customer  if  that  (  ustomer 
has  provided  its  carrier  with  appropriate 
consent  The  section  227  rules  require 
telemarketers  to  maintain  their  lists  of 
consumers  who  do  not  wish  to  be  called 
and  to  place  a  consumer  on  a  do-not-call 
list  if  the  consumer  asks  not  to  receive 
further  solicitations. 

9  We  seek  comment  broadlv  on  the 
interplav  between  sections  222  and  227 
For  example,  if  an  individual  plates  her 
name  on  her  carrier's  do-not-call  list 
under  section  227  (or  a  national  do-not- 
call  list,  if  one  were  implemented), 
should  such  an  express  request  not  to  be 


contacted  by  means  of  the  telephone  be 
honored  even  though  the  customer  may 
also  have  provided  implied  (opt-out) 
consent  under  section  222  for  use  and 
disclosure  of  her  CPNI?  We  believe  that 
a  consumer's  request  to  be  placed  on  a 
telecommunications  carrier's  do-not-call 
list  limits  that  carrier's  ability  to  market 
to  that  consumer  over  the  telephone. 
The  carrier,  however,  may  still  market 
to  that  consumer,  using  her  CPNI.  in 
other  wavs  Wg-.  direct  mail,  email,  etc.). 
Honoring  a  do  not  call  request  under 
section  227  does  not  render  a  con.sent 
under  section  222  a  nullity,  but  instead 
merely  limits  the  manner  of  contact  (i.e.. 
marketing  over  the  telephone) 
consistent  with  the  express  request  of 
the  customer  under  section  227. 
Further,  we  believe  it  likely  that 
permitting  a  section  222  opt-out  consent 
to  eliminate  or  trump  a  section  227  do 
not  call  request  would  lead  to  customer 
confusion  concerning  privacy  rights  and 
the  actions  required  to  secure  those 
rights.  We  request  comment  on  our 
tt>ntative  conclusion,  as  well  as  on  the 
rationale  underlying  that  conclusion. 
We  also  request  comment  on  whether 
we  should  reach  that  same  tentative 
conclusion  where  the  form  of  consent 
provided  under  section  222  is  an 
express  opt-in  consent.  Commenters 
should  also  analvze  those  constitutional 
tonsuierations  that  may  influence  our 
determination,  and  explain  with 
particularity  how  their 
recommendations  are  consistent  with 
first  amendment  reauirements. 
10.  ,\s  discussed  oelow.  the 
C>)mmission's  rules  permit  an 
exemptifin  for  companies  to  deliver 
artificial  or  prerecorded  message  calls  to 
consumers  with  whom  they  have  an 
"established  business  relationship."  The 
Commission  seeks  comment  on  what 
effect  the  established  business 
relationship  exemption  might  have  on 
the  telecommunications  industrv'.  if  a 
national  do-not-call  list  is  established. 
Should  we  consider  modifv'ing  the 
definition  of  "established  business 
relationship"  so  that  a  company  that  has 
a  relationship  with  a  customer  based  on 
one  type  of  product  or  service  may  not 
call  consumers  on  the  do-not-call  list  to 
advertise  a  different  service  or  product? 

b.  Network  Technologies 

1 1   We  seek  comment  on  whether 
network  technologies  have  been 
developed  over  the  last  decade  that  may 
allow  consumers  to  avoid  receiving 
unwanted  telephone  solicitations.  If  so, 
we  seek  comment  on  whether  and  how 
these  technologies  should  influence  our 
analysis  of  the  merits  of  revising  our 
company-specific  do-not-call  rules  or 
possibly  adopting  a  national  do-not-call 


list.  In  particular,  we  seek  comment  on 
what  factors  the  Commission  should 
consider  in  deciding  whether  to  rely  on 
these  technologies.  In  the  1992  TCP  A 
Order,  the  Commission  rejected  the 
network  technology  method  of  avoiding 
unwanted  telephone  solicitations.  In 
particular,  the  Commission  considered 
whether  to  require  telemarketers  to  use 
a  special  area  code  or  telephone  number 
prefix  that  would  allow  consumers  to 
block  such  calls  using  automatic 
number  identification  (ANI)  or  a  caller 
ID  service.  Based  on  the  costs  and 
technical  barriers  to  implement  this 
alternative,  however,  the  Commission 
concluded  that  this  solution  was  not  the 
best  means  for  accomplishing  the 
objectives  of  the  TCPA  at  that  time.  The 
Commission  also  noted  that  it  was 
unclear  whether  fees  on  telemarketers 
would  be  sufficient  to  cover  the  costs  of 
making  call  blocking  technology 
universally  available,  raising  the 
possibility  that  such  costs  would  be 
passed  on  to  residential  telephone 
subscribers,  in  violation  of  the  TCPA. 
We  seek  comment  on  whether  these 
concerns  remain  persuasive  today.  We 
seek  comment  on  whether  we  should 
consider  any  other  technologies  in  this 
conte.xt.  and.  if  so.  we  ask  commenters 
to  include  a  brief  explanation  of  how 
these  technologies  operate  and  how 
much  they  would  cost  to  implement. 

12.  Under  the  Commission's  rules, 
with  certain  limited  e.xceptions, 
common  carriers  using  Signaling 
System  7  (SS7)  and  offering  or 
subscribing  to  any  service  based  on  SS7 
functionality  are  required  to  transmit 
the  calling  party  number  (CPN) 
associated  with  an  interstate  call  to 
interconnecting  carriers.  As  discussed 
in  greater  detail  below,  we  take  this 
opportunity  to  seek  comment  on 
whether  the  Commission  should 
consider  any  additional  "caller  ID" 
requirements  in  the  context  of  its  review 
of  the  TCPA  rules.  Specifically,  should 
the  Commission  require  telemarketers  to 
transmit  the  name  and  telephone 
number  of  the  calling  party,  when 
possible,  or  prohibit  them  from  blocking 
or  altering  the  transmission  of  such 
information?  We  also  seek  comment  on 
what  impact  any  changes  to  our  "caller 
ID  "  rules  might  have  on  existing  state 
"caller  ID"  rules. 

c.  Autodialers 

13.  Definition.  Section  227  and  the 
Commission's  implementing  regulations 
define  automatic  telephone  dialing 
systems  as  'equipment  which  has  the 
capacity  to  store  or  produce  telephone 
numbers  to  be  called  using  a  random  or 
sequential  number  generator  and  to  dial 
such  numbers."  The  Commission  seeks 
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comment  on  the  definition  of 
"automatic  telephone  dialing  system" 
(or  "autodialer")  and  whether  it  is 
necessary  to  identify  the  technologies 
section  227  is  designed  to  address.  The 
TCPA  and  Commission's  rules  prohibit 
calls  using  an  autodialer  to  emergency 
telephone  lines,  to  the  telephone  line  of 
a  guest  room  of  a  health  care  facility,  to 
a  paging  service,  cellular  telephone 
service,  specialized  mobile  radio 
service,  or  other  radio  common  carrier 
service,  or  any  service  for  which  the 
called  party  is  charged  for  the  call.  In 
addition.  Commission  rules  provide  that 
all  artificial  or  prerecorded  messages 
delivered  by  an  autodialer  shall,  at  the 
beginning  of  the  message,  state  the 
identity  of  the  entity  initiating  the  call 
and,  during  the  message,  the  telephone 
number  or  address  of  such  entity.  The 
Commission  has  received  inquiries 
about  whether  certain  technologies  fall 
within  these  restrictions,  given  that  they 
may  or  may  not  be  classified  as 
"automatic  telephone  dialing  systems." 

14.  The  legislative  history  of  the 
TCPA  suggests  that  autodiaJer-generated 
calls  are  more  intrusive  to  the  privacy 
concerns  of  the  called  party  than  live 
solicitations.  An  autodialer  can  generate 
far  more  calls  to  residences  than  a 
telemarketer  can  manually.  In  addition, 
an  autodialer  is  frequently  used  to  send 
artificial  or  prerecorded  messages, 
which  the  legislative  history  suggests 
are  often  a  greater  nuisance  and 
invasion  of  privacy  than  calls  placed  by 
"live"  persons.  We  seek  comment  on 
this  reading  of  the  legislative  history 
and  whether  Congress  intended  the 
definition  of  "automatic  telephone 
dialing  system"  to  be  broad  enough  to 
include  any  equipment  that  dials 
numbers  automatically,  either  by 
producing  10-digit  telephone  numbers 
arbitrarily  or  generating  them  from  a 
database  of  existing  telephone  numbers. 
The  Commission  recognizes  that  in  the 
last  decade  new  technologies  have 
emerged  to  assist  telemarketers  in 
dialing  the  telephone  numbers  of 
potential  customers.  More  sophisticated 
dialing  systems,  such  as  predictive 
dialers  and  other  electronic  hardware 
and  software  containing  databases  of 
telephone  numbers,  are  now  widely 
used  by  telemarketers  to  increase 
productivity  and  lower  costs.  Therefore, 
we  ask  commenters  to  provide 
information  on  the  various  technologies 
used  to  dial  telephone  numbers.  We 
invite  comment  on  the  use  of  random 
and  sequential  number  generators  and 
whether  an  autodialer  can  generate 
phone  calls  from  a  database  of  existing 
numbers.  If  a  particular  technology 
generates  niimbers  at  random,  how  does 


a  telemarketer  comply  with  the  law  to 
avoid  calling  emergency  phone  lines, 
health  care  facilities,  pager  numbers, 
and  wireless  telephone  numbers?  In 
light  of  new  technologies  and  the 
legislative  history,  is  there  a  need  to 
refine  the  definition  in  our  rules  to 
better  balance  the  goal  of  limiting 
unsolicited  advertising  against  the 
burdens  on  telemarketers  and  their 
interest  in  providing  beneficial 
telemarketing  services? 

15.  Autodialed  Calls  to  Residences 
and  Businesses.  Additionally,  the 
Commission  seeks  input  from 
commenters  about  the  costs  and  benefits 
of  adopting  rules  to  further  restrict  the 
use  of  autodialers  to  dial  residential  and 
business  telephone  numbers.  We 
specifically  seek  comment  on  the 
practice  of  using  automatic  telephone 
dialing  equipment  tadial  large  blocks  of 
telephone  numbers  in  order  to  identify 
lines  that  belong  to  telephone  facsimile 
machines.  Should  the  Commission 
adopt  rules  to  restrict  this  practice? 

16.  Predictive  Dialers.  We  seek 
specific  comment  on  whether  a 
predictive  dialer,  as  a  form  of  automatic 
telephone  dialing  system,  is  subject  to 
the  ban  on  calls  to  emergency  lines, 
health  care  facilities,  paging  services, 
and  any  service  for  which  the  called 
party  is  charged  for  the  call. 
Specifically,  we  ask  whether  a 
predictive  dialer  that  dials  telephone 
numbers  using  a  computer  database  of 
numbers  falls  under  the  TCPA's 
restrictions  on  the  use  of  autodialers. 
We  seek  comment  on  whether  the 
Commission  should  adopt  rules  to 
further  restrict  the  use  of  predictive 
dialers  to  dial  consumers'  telephone 
numbers.  In  addition  to  automatically 
dialing  numbers,  predictive  dialers  are 
set  up  to  "predict"  the  average  time  it 
takes  for  a  consumer  to  answer  the 
phone  and  when  a  telemarketer  will  be 
free  to  take  the  next  call.  When  a 
consumer  answers  the  telephone,  a 
predictive  dialer  transfers  the  call  to  an 
available  telemarketer.  When  a 
predictive  dialer  simultaneously  dials 
more  numbers  than  the  telemarketers 
can  handle,  some  of  the  calls  are 
disconnected.  The  consumer  may  hear 
silence  on  the  line  as  the  call  is  being 
transferred  or  a  "click"  as  the  call  is 
disconnected.  In  1991,  the  Commission 
received  a  total  of  757  complaints 
regarding  calls  placed  to  subscribers  by 
autodialers.  From  June  2000  to 
December  2001.  the  Commission 
received  over  1,500  inquiries  about 
predictive  dialing  alone.  In  addition,  the 
consumer  alert  titled  "Predictive 
Dialing:  Silence  on  the  Other  End  of  the 
Line"  has  received  over  16,000  hits  on 
the  Commission's  website  since  the  alert 


was  posted  in  February-  of  2001.  In  light 
of  the  increased  use  of  predictive 
dialers,  the  Commission  seeks 
reconmiendations  on  what  approaches 
we  might  take  to  mmimize  any  harm 
that  results  from  the  use  of  predictive 
dialers.  Cognizant  of  the  benefits  of 
predictive  dialing  to  the  telemarketing 
industry,  the  Commission  invites 
comment  on  whether  requiring  a 
maximiun  setting  on  the  number  of 
abandoned  calls  or  requiring 
telemarketers  who  use  predictive  dialers 
to  also  transmit  caller  ID  information  are 
feasible  options  for  telemarketers.  We 
also  seek  comment  on  whether 
prohibiting  telemarketers  from  blocking 
caller  ID  information  would  alleviate 
the  harm  that  results  when  predictive 
dialers  abandon  calls.  As  noted  earlier, 
under  the  Commission's  caller  ID  rules, 
common  carriers  using  SS7  and  offering 
or  subscribing  to  any  service  based  on 
SS7  functionality  are  required  to 
transmit  the  CPN  associated  with  an 
interstate  call  to  interconnecting 
carriers.  If  the  Commission  were  to 
adopt  rules  regarding  the  transmission 
of  caller  ID  information  by 
telemarketers,  should  we  consider 
amending  the  caller  ID  rules  in  any  way 
to  ensure  the  two  sets  of  rules  are 
consistent?  We  also  invite  commenters 
to  suggest  alternative  approaches  to  the 
problems  associated  with  abandoned 
calls. 

17.  Answering  Machine  Detection. 
Another  reason  for  "dead  air  "  may  be 
the  use  of  Answering  Machine  Detection 
(AMD)  technology  that  monitors  calls 
once  they  are  answered.  According  to 
DialAmerica  Marketing,  Inc..  AMD  can 
be  used  along  with  automatic  dialing 
systems  to  deliver  telemarketing  calls. 
AMD  may  either  send  a  prerecorded 
message  to  an  answering  machine  or 
transfer  the  call  to  a  telemarketer  once 
it  detects  that  a  customer  has  answered 
the  call.  According  to  comments  filed 
with  the  FTC,  if  the  AMD  detects 
"noise"  [e.g.,  the  word  "Hello") 
followed  by  silence,  it  assumes  that  a 
person  has  answered  the  phone.  If  the 
AMD  detects  noise  for  several  seconds, 
it  assumes  that  it  is  an  answering 
machine  message.  In  either  case,  the 
AMD  mav  be  programmed  to  disconnect 
the  call  or  send  a  prerecorded  message 
to  an  answering  machine.  In  the  event 
that  a  person  has  answered  the 
telephone  and  the  call  is  transferred  to 
a  sales  representative,  the  use  of  AMD 
involves  the  monitoring  of  the  line  for 
several  seconds  and  may  create  "dead 
air"  while  the  call  is  being  transferred. 
The  Commission  seeks  comment  on  the 
use  of  AMD  by  the  telemarketing 
industry'  and  whether  AMD  technology 
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is  responsibU'  fi)r  much  of  the  "dead 
air"  consuni'Ts  t-ncounter  We  also  seek 
comment  on  whether  consumers  are 
most  fnistrated  with  the  dehiv  in 
response  as  the  call  is  transferred  to  a 
telemarketer,  or  with  calls  that  are 
abandoned  entirely,  or  with  both. 
Would  restrictions  on  the  use  of  AMD 
serve  to  alleviate  the  problem  of  "dead 
airl""  Should  restrictions  on  AMD  be 
implemented  in  conjunction  with 
restrictions  on  auiodialers  and 
predictive  dialers?  Commenters  are 
stronglv  encouraged  to  support  their 
arguments  with  empirical  studies  or 
other  specific  evidence. 

d  Identification  Requirements 

18  Commission  regulations  require 
that  a  person  or  entity  making  a 
telephone  solicitation  must  provide  the 
called  partv  w  ith  the  name  of  the 
individual  caller,  the  name  of  the 
person  or  entity  tm  wh(ise  behalf  the 
call  is  being  made,  and  a  telephone 
number  or  address  at  which  the  person 
or  entitv  mav  be  contacted.  The  term 
"telephtme  solicitation"  is  defined  to 
mean  the  initiation  of  a  telephone  call 
or  message  for  the  purpose  of 
encouraging  the  purchase  or  rental  of 

*  •    *  propertv.  goods,  or  services 

*  •    •    '.  The  TC'PA  clearly  imposes 
identification  requirements  upon 
artificial  and  prerecorded  voice 
messages  and  our  identification  rules 
applv  without  limitation  to  "any 
telephone  solicitation  to  a  residential 
telephone  subscriber  "  Nonetheless,  we 
seek  comment  on  whether  we  should 
modif\'  our  rules  to  state  e.xpresslv  that 
the  identification  requirements  apply  to 
otherwise  lawful  artificial  or 
prerecorded  messages,  as  well  as  to  live 
solicitation  calls. 

14.  L'nder  Commission  rules, 
telemarketers  who  use  autodialers  to 
send  artificial  or  prerecorded  messages 
similarly  must  identif\-  themselves  by 
name  and  phone  number  or  address.  We 
seek  comment  on  the  C'ommission  s 
identification  requirement  at  47  I'FK 
64  1200(d)  and  its  applicabilitv  to 
predictive  dialing  and  other 
circumstances  involving  abandoned 
telemarketing  calls  We  note  that,  in  its 
discussion  on  predictive  dialing,  the 
FTC  maintains  that  telemarketers  who 
abandon  calls  are  violating  section 
310.4(d)  of  the  Telemarketing  Sales 
Rule  The  FTC  states  that,  under  its 
rules,  when  a  telemarketer  calls  a 
consumer,  the  telemarketer  is  required 
to  disclose  identifving  information  to 
the  person  receiving  the  call.  According 
to  the  FTC.  the  consumer  is  "receiving 
the  call"  when  the  consumer  answers 
the  telephone.  Therefore,  if  a  preilictive 
dialer  abandons  the  call  before  the 


telemarketer  identifies  himself  or 
herself  the  FTC  proposes  that  the 
telemarketer  is  violating  the 
Telemarketing  Sales  Rule.  We  seek 
comment  on  whether  the  Commission 
should  reach  a  similar  conclusion. 

e  Artificial  or  Prerecorded  Voice 
Messages 

(i)  Commercial  and  Non-Commercial 
Calls 

20  The  TCPA  and  Commission  rules 
prohibit  telephone  calls  to  residences 
using  an  artificial  or  prerecorded  voice 
to  deliver  a  message  without  the  prior 
express  consent  of  the  called  party, 
unless  the  c:all  is  for  emergencv 
purposes  or  is  specifically  exempted. 
Commission  rules  exempt  calls  that  are 
non-cimimercial  as  well  as  commercial 
calls  that  do  not  include  the 
transmission  of  any  unsolicited 
advertisement.  The  rules  define 
"unsolicited  advertisement"  to  mean 
"anv  material  advertising  the 
commercial  availability  or  quality  of  any 
propertv.  goods,  or  services  which  is 
transmitted  to  anv  person  without  that 
persons  prior  express  invitation  or 
permission."  While  the  Commission  has 
declined  to  create  specific  categories  of 
non-commercial  exemptions  (other  than 
for  ta.x-exempt  nonprofit  organizations, 
discussed  below),  it  noted  that  messages 
that  do  not  seek  to  sell  a  product  or 
service  do  not  tread  heavily  upon  the 
consumer  interests  implicated  by 
section  227.  Therefore,  the  Commission 
determined  that  calls  conducting 
resean  h.  market  surveys,  political 
polling,  or  similar  activities  which  do 
not  involve  solicitation  as  defined  by 
the  rules  are  exempt  from  the 
prohibition  on  prerecorded  messages. 
We  note  here  that  the  exemption  for 
noncommercial  calls  applies  to  a  wide 
range  of  entities,  some  of  which  are 
engaged  in  political  tn  religious 
discourse.  This  Commission  does  not 
intend  in  this  NPRM  to  seek  comment 
on  the  exemption  as  it  applies  to 
pfilitical  and  religious  speech. 

21  We  specifically  seek  comment  on 
artificial  or  prerecorded  messages 
containing  offers  for  free  goods  or 
services  (including  free  estimates  or  free 
analyses)  and  messages  with 
"information-onlv"  about  products.  We 
also  invite  comment  about  calls  seeking 
pef)ple  to  help  sell  or  market  a  business' 
products  (a  kind  of  "help  wanted" 
message).  We  note  that,  while  these 
calls  do  not  purport  to  sell  something, 
thev  often  contain  messages  advertising 
the  qualitv  of  certain  goods  or  services 
and  are  intended  to  generate  future 
business.  Such  messages  usually 
include  phone  numbers  that  consumers 


can  call  to  obtain  further  information,  at 
which  time  the  seller  offers  additional 
goods  or  services  for  purchase.  Such 
calls  arguably  have  a  dual  purpose,  as 
in  the  case  when  a  business  calls  to 
inquire  about  a  customer's  satisfaction 
with  a  product  or  service  already 
purchased,  but  is  nevertheless 
motivated  in  part  by  the  desire  to 
ultimately  sell  additional  goods  or 
services.  The  Commission  therefore 
seeks  comment  on  whether  our  rules 
would  better  serve  consumers  and 
businesses  if  they  more  explicitly 
addressed  those  calls  that  include 
information  about  a  product  or  service 
but  do  not  immediately  solicit  a 
purchase.  Would  it  balance  the  interests 
of  consumers  and  telemarketers  more 
effectively  for  us  to  clarify  that  calls 
containing  offers  for  free  goods  or 
services  are  prohibited  without  the  prior 
express  consent  of  the  called  party? 
Would  such  action  assist  telemarketers 
in  their  efforts  to  comply  with  our  rules, 
as  well  as  reduce  the  number  of 
unwanted  telephone  solicitations? 
Again,  as  stated  above,  we  note  that  we 
are  not  seeking  comment  regarding 
political  or  religious  speech. 

22.  Based  on  public  inquiries,  we  also 
seek  comment  on  prerecorded  messages 
sent  by  radio  stations  or  television 
broadcasters  that  encourage  telephone 
subscribers  to  tune  in  at  a  particular 
time  for  a  chance  to  win  a  prize  or  some 
similar  opportunity.  Does  the 
Commission  need  to  specifically 
address  these  kinds  of  telemarketing 
calls,  and,  if  so,  what  rules  might  we 
adopt  to  appropriately  balance 
consumers'  interest  in  restricting 
unsolicited  advertising  with  commercial 
freedoms  of  speech? 

(i)  Tax-Exempt  Nonprofit  Organizations 

23.  The  TCPA  excludes  calls  or 
messages  by  tax-exempt  nonprofit 
organizations  from  the  definition  of 
"telephone  solicitation."  In  the  TCPA 
Order,  the  Commission  concluded  that 
calls  by  tax-exempt  nonprofit 
organizations  also  should  be  exempt 
from  the  prohibition  on  prerecorded 
messages  to  residences  as  non- 
commercial calls.  Noting  that  the  TCPA 
seeks  primarily  to  protect  subscribers 
from  unrestricted  commercial 
telemarketing  activities,  the 
Commission  found  no  evidence  to  show 
that  non-commercial  calls  represented 
as  serious  a  concern  for  telephone 
subscribers  as  unsolicited  commercial 
calls.  In  addition,  the  Commission 
determined  that  calls  made  by 
independent  telemarketers  on  behalf  of 
tax-exempt  nonprofit  organizations  are 
not  subject  to  our  rules  governing 
telephone  solicitations.  We  point  out. 
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however,  that  the  Commission  has 
received  inquiries  over  the  years  about 
certain  practices  by  nonprofit 
organizations.  We  take  this  opportunity 
to  seek  comment  on  calls  made  jointly 
by  nonprofit  and  for-profit  organizations 
and  whether  they  should  be  exempt 
from  the  restrictions  on  telephone 
solicitations  and  prerecorded  messages. 
For  example,  if  a  nonprofit  organization 
calls  consumers  to  sell  another 
company's  magazines  and  receives  a 
portion  of  the  proceeds,  should  such 
calls  fall  within  the  exemption?  We 
emphasize  in  this  NPRM  that  the 
exemption  for  tax-exempt  nonprofit 
organizations  applies  to  religious  and 
political  organizations  that  have 
likewise  received  tax  exempt  status 
from  the  U.S.  government.  We  note  here 
that  the  exemption  for  non-commercial 
calls  applies  to  a  wide  range  of  entities, 
some  of  which  are  engaged  in  political 
or  religious  discourse.  In  this  NPRM,  we 
do  not  seek  comment  on  the  exemption 
as  it  applies  to  political  and  religious 
speech.  We  emphasize  that  we  do  not    . 
seek  comment  in  this  notice  on  the 
exemption  as  it  applies  to  political  and 
religious  speech  whether  conducted  by 
nonprofit  organizations  or  for-profit 
organizations  on  behalf  of  nonprofit 
organizations.  We  note  that  the  statute 
and  our  rules  clearly  apply  already  to 
messages  that  are  predominantly 
commercial  in  nature,  and  that  we  will 
not  hesitate  to  consider  enforcement 
action  should  the  provider  of  an 
otherwise  commercial  message  seek  to 
immunize  itself  by  simply  inserting 
purportedly  "non-commercial"  content 
into  that  message.  ^ 

(ii)  Established  Business  Relationship 

24.  In  the  TCPA  Order,  the 
Commission  determined  that,  based  on 
the  record  and  legislative  history,  the 
TCPA  permits  an  "established  business 
relationship"  exemption  from  the 
restrictions  on  artificial  or  prerecorded 
message  calls  to  residences.  The 
Commission  concluded  that  a 
solicitation  to  someone  with  whom  a 
prior  business  relationship  exists  does 
not  adversely  affect  subscriber  privacy 
interests.  The  Commission  defined  the 
term  "established  business 
relationship"  to  mean  "a  prior  or 
existing  relationship  formed  by  a 
voluntary  two-way  communication 
between  a  person  or  entity  and  a 
residential  subscriber  with  or  without 
an  exchange  of  consideration,  on  the 
basis  of  an  inquiry,  application, 
purchase  or  transaction  by  the 
residential  subscriber  regarding 
products  or  services  offered  by  such 
person  or  entity,  which  relationship  has 
not  been  previously  terminated  by 


either  party."  We  seek  comment  on 
whether  any  circumstances  have 
developed  that  would  justify  revisiting 
these  conclusions.  If  so,  would 
revisiting  the  exemption  interfere  with 
ongoing  business  relationships  or 
impede  communications  between 
businesses  and  their  customers, 
particularly  for  small  businesses? 
Should  the  Commission  specif)'  by  rule 
the  particular  circumstances  that  would 
establish  the  requisite  business 
relationship?  We  seek  comment 
specifically  on  whether  we  should 
clarif\'  the  type  of  consumer  inquiry'  that 
would  create  an  established  business 
relationship  for  purposes  of  the 
exemption.  For  example,  need  we 
clarify'  that  a  consumer's  request  for 
information  related  to  business  hours  or 
directions  to  a  business  location  is  not 
an  inquiry  that  would  establish  the 
requisite  business  relationship?  The 
Commission  also  invites  comment  on 
whether  merely  asking  at  a  previous 
time  about  a  company's  products, 
services,  or  prices  could  establish  a 
prior  business  relationship.  If  so,  is 
there  any  time  limitation  to  such 
relationships? 

25.  We  also  seek  comment  on  the 
interplay  between  the  established 
business  relationship  exemption  and  a 
customer's  request  not  to  receive  calls 
from  a  person  or  entity  with  which  the 
customer  has  a  prior  business 
relationship.  In  the  TCPA  Order,  the 
Commission  noted  that  a  business  may 
not  make  telephone  solicitations  to  an 
existing  or  former  customer  who  has 
asked  to  be  placed  on  that  company's 
do-not-call  list.  The  Commission 
explained  that  a  customer's  request  to 
be  placed  on  the  company's  do-not-call 
list  terminates  the  business  relationship 
between  the  company  and  that  customer 
for  the  purpose  of  any  future 
solicitation.  We  seek  comment  on  the 
effect  of  a  do-not-call  request  on  a  prior 
business  relationship.  Specifically, 
should  a  company  be  obligated  to  honor 
a  do-not-call  request  even  when  the 
customer  continues  to  do  business  with 
the  entity  making  the  solicitations?  Or  is 
the  consumer  obligated  to  first  terminate 
all  business  with  the  company  before 
the  company  must  suspend  solicitation 
calls  to  that  customer?  For  example, 
must  a  consumer  who  subscribes  to  a 
daily  newspaper  or  holds  a  credit  card 
cancel  the  newspaper  subscription  or 
credit  card  in  order  to  stop  future 
solicitation  calls  from  those  businesses? 

f  Time  of  Day  Restrictions 

26.  In  the  TCPA  Order,  the 
Commission  concluded  that  it  was  in 
the  public  interest  to  impose  time  of  day 
restrictions  on  telephone  solicitations  as 


reasonable  limitations  on  telemarketing 
to  residences.  Accordingly,  the 
Commission  implemented  regulations 
that  prohibited  unsolicited  sales  calls 
before  8:00  am  and  after  9:00  pm  local 
time  at  the  called  party's  location.  As 
part  of  our  review  of  the  current  TCPA 
rules,  we  seek  comment  on  how 
effective  these  time  restrictions  have 
been  at  limiting  objectionable 
solicitation  calls.  The  FTCls 
Telemarketing  Sales  Rule  also  includes 
calling  time  restrictions  that  are 
consistent  with  the  FCC''s  rules  on 
calling  hours.  The  FTC  indicates  that 
the  current  calling  time  restrictions 
provide  reasonable  protections  for 
consumers'  privacy  while  not  burdening 
the  telemarketing  industry.  The  FTC 
also  notes  that  altering  the  calling  hours 
under  the  TSR  would  create  a  conflict 
in  the  federal  [FCC]  regulations 
governing  telemarketers.  We  seek 
comment  on  this  reasoning.  In  addition, 
should  more  restrictive  calling  times  be 
adopted  onlv  in  the  event  a  national  do- 
not-call  list  is  not  established,  or  could 
they  work  in  conjunction  with  a 
national  registry  to  better  protect 
consumers  from  receiving  telephone 
solicitations  to  which  they  object? 

g.  Unsolicited  Facsimile  Advertisements 

27.  The  TCPA  prohibits  the 
transmission  of  unsolicited 
advertisements  by  telephr)ne  facsimile 
machines  and  requires  those  sending 
any  messages  via  telephone  facsimile 
machines  to  identify-  themselves  to 
message  recipients.  We  seek  comment 
on  the  continued  effectiveness  of  these 
regulations  and  on  any  developing 
technologies,  such  as  computerized  fax 
servers,  that  might  warrant  revisiting  the 
rules  on  unsolicited  faxes.  In 
considering  any  possible  rule  changes, 
we  will  take  into  account  both  the 
record  developed  during  this 
proceeding,  as  well  as  the  Commission's 
extensive  enforcement  experience 
regarding  the  rules  on  unsolicited  fax 
advertisements. 

(i)  Prior  Express  Invitation  or 
Permission 

28.  The  TCPA  prohibits  the  sending  of 
unsolicited  advertisements  to  telephone 
facsimile  machines.  The  Commissions 
rules  define  an  unsolicited 
advertisement  as  "any  material 
advertising  the  commercial  availability 
or  quality  of  any  property,  goods,  or 
services  which  is  transmitted  to  any 
person  without  that  person's  prior 
express  invitation  or  permission."  We 
seek  comment  on  the  need  to  clarify 
what  constitutes  prior  express  invitation 
or  permission  for  purposes  of  sending 
an  unsolicited  fax.  In  the  299.5  TCPA 
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Rfconsidcriition  Order  {(M  FR  420HK, 
August  15.  1995).  the  Commissiun 
detprmined  that  the  intent  of  the  TCPA 
wa.s  nut  to  equate  mere  distribution  or 
publication  of  a  telephone  facsimile 
number  with  prior  e.xpress  permission 
or  invitation  to  receive  such 
advertisements.  The  Commissiun 
determined  that  given  the  variety  of 
ways  in  which  fax  numbers  may  be 
distributed,  it  was  appropriate  to  treat 
the  issue  of  consent  in  any  complaint  on 
a  case-bv-case  basis  We  seek  comment 
on  the  circumstances  in  which  facsimile 
numbers  are  distributed  or  published  by 
individuals  and  businesses.  We  invite 
comment  specifically  on  the  issue  of 
membership  in  a  trade  association  or 
similar  group.  For  example,  shc»uld  the 
publication  of  one's  fax  number  in  an 
organization's  directory  constitute  an 
invitation  or  permission  to  receive  an 
unsolicited  fax'  The  Commission  also 
seeks  comment  on  what  effect  its  case- 
bv-case  analvsis  has  had  on  the  number 
of  unsolicited  faxes  sent  to  consumers 
and  on  costs  incurred  by  the  recipients 
of  such  faxes. 

(ii)  Kstablished  Business  Relationship 

29.  We  seek  comment  on  the 
Commission's  determination  that  a  prior 
business  relationship  between  a  fax 
sender  and  recipient  establishes  the 
requisite  consent  Xo  receive  telephone 
facsimile  advertisement  transmissions. 
This  determination  has  amounted  to  an 
effective  exemption  from  the 
prohibition  on  sending  unsolicited 
facsimile  advertisements,  although  our 
rules  do  not  expresslv  provide  for  such 
an  exemption.  We  ask  whether,  in 
practice,  the  Commission's  previous 
determination  has  served  to  protect 
ongoing  business  relationships  and 
whether  it  has  had  anv  adverse  impact 
on  consumer  privacy.  If  we  were  to 
preserve  the  'exemption.  "  should  we 
amend  our  rules  to  expresslv  provide  for 
it^  We  also  seek  comment  on  the  need 
to  clarifv  the  scope  of  the  "exemption.  ' 
For  instance,  should  a  company  that  has 
an  established  relationship  with  a 
customer  based  on  one  type  of  produit 
or  service  also  be  allowed  to  send 
unsolicited  faxes  about  a  different 
service  or  product?  We  invite  comment 
on  a  consumer's  authority  to  stop  faxes 
to  his  facsimile  number  ftom  a  business 
with  which  he  has  an  established 
relationship  is  it  necessan*'  for  the 
Commission  tr)  adopt  rules  to  protect 
consumers  from  unsolicited  faxes  in 
such  circumstances? 

(lii)  Fax  Broadcasters 

30.  We  seek  comment  on  whether  the 
Commission  should  address  specifically 
in  the  rules  the  activities  of  "fax 


broadcasters  "  who  transmit  other 
entities'  advertisements  to  a  large 
number  of  telephone  facsimile  machines 
for  a  fee.  In  the  TCPA  Order,  the 
Commission  stated  that  "|i|n  the 
absence  of  a  "high  degree  of 
involvement  or  actual  notice  of  an 
illegal  use  and  failure  to  take  steps  to 
prevent  such  transmissions,"  common 
carriers  will  not  be  held  liable  for  the 
transmission  of  a  prohibited  facsimile 
message.  "  When  asked  whether 
common  carriers"  exemption  from 
liability  extended  to  entities  that  engage 
in  fax  broadcasting  but  are  not  common 
carriers,  the  Commission  found  that 
'[tjhe  entitv  or  entities  on  whose  behalf 
facsimiles  are  transmitted  are  ultimately 
liable  for  compliance  w  ith  the  rule 
banning  unsolicited  facsimile 
aih  ertisements,  and  that  fax 
broadcasters  are  not  liable  for 
compliance  with  the  rule  "  In  a  later 
order  further  addressing  fax 
broadcasters'  obligations  under  the 
T(TA  rules,  the  Commission  stated  that 
"Iflacsimile  broadcast  service  providers 
are  businesses  or  individuals  that 
transmit  messages  on  b(;half  of  other 
entities  to  selected  destinations  and  that 
do  not  determine  either  the  message 
content  or  to  whom  they  are  sent."  ome 
fax  broadcasters  maintain  lists  of 
telephime  facsimile  numbers  that  they 
use  to  direct  their  clients' 
advertisements.  This  practice,  among 
others,  indicates  a  fax  broadcaster's 
close  involvement  in  sending  unlawful 
fax  advertisements  and  may  subjt^ct 
such  entities  to  enforcement  action 
under  the  TCPA  and  our  existing  rules. 
Based  on  the  number  of  complaints  and 
inquiries  the  (lommission  has  received 
in  the  last  few  vears  on  unwanted  faxes, 
and  th»'  apparent  prevalence  of  fax 
broadcasters  that  determine  the 
destination  of  their  clients' 
advertisements,  we  seek  comment  on 
whether  the  Commission  should 
address  spet:ificallv  in  the  rules  the 
activities  of  such  fax  broadcasters. 
Should  the  (lommission  amend  the 
rules  to  state  explicitly  that  certain  fax 
broadcasting  practices  expose  the  fax 
broadcaster  to  liability  under  the  TCPA 
and  the  Commissions  rules?  Should  the 
Commission  specify  by  rule  the 
particular  activities  that  would 
demonstrate  a  fax  broadcaster's  "high 
degree  of  involvement  "  in  the  unlawful 
activity  of  sending  unsolicited 
advertisements  to  telephone  facsimile 
machines?  Would  such  a  rule  afford 
consumers  a  greater  measure  of 
protection  from  unlawful  faxing  than 
thev  already  enjoy  under  existing  rules? 
Would  such  a  rule  better  inform  the 
business  community  about  the  general 


prohibition  on  unsolicited  fax 
advertising?  Have  the  Commission"s 
rules  that  require  fax  advertisements  to 
identify  the  entity  on  whose  behalf  the 
messages  are  sent  been  effective  at 
protecting  consumers'  rights  to  enforce 
the  TCPA? 

h.  Wireless  Telephone  Numbers 

31.  The  TCPA  and  the  Commission's 
rules  specifically  prohibit  telephone 
calls  using  an  autodialer  or  an  artificial 
or  prerecorded  voice  message  to  any 
telephone  number  assigned  to  a  paging 
service,  cellular  telephone  service,  or 
anv  service  for  which  the  called  party  is 
charged  for  the  call,  except  in 
emergencies  or  with  the  prior  express 
consent  of  the  called  party.  The 
Commission's  rules  also  state  that  live 
telephone  solicitations  to  residential 
telephone  subscribers  must  comply  with 
time  of  day  restrictions  and  must 
institute  procedures  for  maintaining  do- 
not-call  lists.  The  Commission  has  not 
opined  on  whether  wireless  subscribers 
(9r  a  subset  thereof  are  "residential 
telephone  subscribers"'  for  purposes  of 
these  restrictions. 
■    32.  Since  1991,  the  commercial 
wireless  industry  has  grown 
dramatically,  both  in  the  number  of 
subscribers  and  the  amount  of  usage  for 
each  subscriber.  A  USA  Today/CNN/ 
Gallop  poll  found  that  almost  one  in 
five  mobile  telephony  users  regard  their 
wireless  phone  as  their  primary  phone. 
Also,  many  wireless  consumers 
purchase  large  "buckets"  of  minutes  at 
a  fixed  rate,  which  may  have  an  impact 
on  the  way  consumers  perceive  the 
costs  of  making  and  receiving  calls  on 
their  wireless  phones. 

33.  We  seek  comment  on  the  extent  to 
which  telemarketing  to  wireless 
consumers  exists  today.  Specifically,  we 
seek  comment  on  whether  consumers 
receive  solicitations  on  their  wireless 
phones,  and  the  nature  and  frequency  of 
such  solicitations.  We  also  seek 
comment  on  whether  telemarketers  are 
including  or  targeting  wireless  phone 
numbers  in  their  telemarketing  calls.  Do 
telemarketers  distinguish  between 
wireless  and  wireline  phone  numbers 
and,  if  so,  how? 

34.  In  addition,  we  seek  comment  on 
whether  the  Commission's  TCPA  rules 
are  sufficient  to  address  any  issues 
identified  above,  or  whether  any 
revisions  are  necessary.  For  example, 
should  wireless  telephone  numbers  or  a 
subset  thereof  be  considered 
"residential  telephone  numbers"  for  the 
purposes  of  the  Commission's  rules  on 
telephone  solicitations?  If  so,  should 
there  be  any  different  rules  that  apply  to 
solicitations  to  wireless  telephone 
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numbers  than  already  would  apply 
under  §  64.1200(e)? 

35.  We  note  that  the  TCPA  permits 
the  Commission  to  exempt  from  the 
restrictions  on  autodialer  or  prerecorded 
message  calls  to  wireless  phone 
numbers  "calls  to  a  telephone  number 
assigned  to  a  cellular  telephone  service 
that  are  not  charged  to  the  called  party, 
subject  to  such  conditions  as  the 
Commission  may  prescribe  as  necessary 
in  the  interest  of  the  privacy  rights  this 
section  is  intended  to  protect."  In  the 
TCPA  Order,  the  Commission 
concluded  that  calls  made  by  cellular 
carriers  to  their  subscribers  for  which 
the  subscribers  were  not  charged  do  not 
fall  within  the  prohibitions  on 
autodialers  or  prerecorded  messages. 
We  seek  comment  on  whether  there  are 
other  types  of  calls  to  wireless 
telephone  numbers  that  are  not  charged 
to  the  called  party,  and  whether  such 
calls  also  should  not  fall  within  the 
prohibitions  on  autodialers  or 
prerecorded  messages. 

36.  Lastly,  we  seek  comment  on  any 
developments  anticipated  in  the  near 
future  that  may  affect  telemarketing  to 
wireless  phone  numbers.  For  example, 
when  consumers  are  able  to  port 
numbers  from  their  wireline  phones  to 
wireless  phones,  or  are  assigned 
numbers  from  a  pool  of  numbers  rather 
than  from  a  full  central  office  code,  how 
will  telemarketers  identify  wireless 
numbers  in  order  to  comply  with  the 
TCPA?  We  therefore  seek  comment  on 
the  availability  of  any  technological 
tools  that  would  allow  telemarketers  to 
recognize  numbers  that  have  been 
ported  from  wfreline  to  wireless  phones 
or  to  recognize  wireless  numbers  that 
have  been  assigned  from  a  pool  of 
numbers  that  formerly  were  all  wireline. 
For  example,  we  note  that  the  public 
safety  community  is  finalizing  plans 
that  would  enable  Public  Safety 
Answering  Points  to  identify  the  type  of 
phone  from  which  the  caller  is  making 
an  emergency  call.  The  Number 
Portability  Administration  Center 
administrator,  Neustar,  has,  however, 
limited  access  to  this  Interactive  Voice 
Response  (IVR)  system  to  service 
providers,  authorized  law  enforcement, 
and  public  safety  agencies. 
Telemarketers  currently  do  not  have 
access  to  the  IVR  system.  Should 
telemarketers  be  given  access  to  the  IVR 
system,  or  should  access  to  the  IVR 
system  continue  to  be  restricted  to 
service  providers,  law  enforcement,  and 
public  safety  agencies?  If  telemarketers 
are  granted  access,  will  the  IVR  system 
be  sufficient  to  enable  them  to 
determine  whether  a  number  serves  a 
wireline  or  wireless  subscriber?  If 
telemarketers  should  not  be  given  access 


to  the  IVR  system,  or  if  this  system  will 
be  insufficient  to  identify  whether  a 
number  serves  a  wireless  or  wireline 
subscriber,  should  a  different  system  be 
developed,  perhaps  based  on  the  IVR 
system,  for  use  by  telemarketers? 

i.  Enforcement 

(i)  Private  Right  of  Action  and 
Individual  Complaints 

37.  Based  on  the  statutory  language, 
the  Commission  determined  that 
"[ajbsent  state  law  to  the  contrary, 
consumers  may  immediately  file  suit  in 
state  court  if  a  caller  violates  the  TCPA's 
prohibitions  on  the  use  of  automatic 
dialing  system  and  artificial  or 
prerecorded  voice  messages."  The 
Conamission  also  determined  that  the 
TCPA  permits  a  consumer  to  file  suit  in 
state  court  if  he  or  she  has  received 
more  than  one  telephone  call  within  any 
12-month  period  by  or  on  behalf  of  the 
same  company  in  violation  of  the 
guidelines  for  making  telephone 
solicitations.  The  Commission  has 
continued  to  receive  inquiries  about  a 
consumer's  right  to  file  suit  against  a 
person  or  entity  that  has  made  one 
phone  call  in  violation  of  the  TCPA 
rules.  Should  we  clarify  whether  a 
consumer  may  file  suit  after  receiving 
one  call  from  a  telemarketer  who,  for 
example,  fails  to  properly  identify 
himself  or  makes  a  call  outside  the  time 
of  day  restrictions?  In  addition, 
telemarketers  that  are  not  common 
carriers  are  not  currently  subject  to  the 
informal  complaint  rules  that  require 
common  carriers  to  reply  to  individual 
complaints  upon  notice  of  a  complaint 
by  the  Commission.  The  Commission 
released  an  NPRM  in  February  seeking 
comment  on  whether  to  extend  the 
informal  complaint  rules  to  entities 
other  than  common  carriers.  We  seek 
comment  in  this  proceeding  on  whether 
the  Commission  should  amend  these 
informal  complaint  rules  to  apply  to 
telemarketers. 

(ii)  State  Law  Preemption 

38.  In  the  TCPA,  Congress  provided  a 
standard  for  preemption  of  state  law  on 
autodialers,  artificial  or  prerecorded 
voice  messages,  and  telephone 
solicitations.  The  TCPA  does  not 
preempt  "any  state  law  that  imposes 
more  restrictive  intrastate  requirements 
or  regulations  on,  or  which  prohibits — 
(A)  the  use  of  telephone  facsimile 
machines  or  other  electronic  devices  to 
send  unsolicited  advertisements;  (B)  the 
use  of  automatic  telephone  dialing 
systems;  (C)  the  use  of  artificial  or 
prerecorded  voice  messages;  or  (D)  the 
making  of  telephone  solicitations."  The 
Commission  seeks  comment  on  whether 


and,  if  so,  to  what  degree,  state 
requirements  should  be  preempted. 
Some  courts  have  held  that  the  TCPA 
does  not  necessarily  preempt  less 
restrictive  state  laws  on  telemarketing. 
We  seek  comment  on  this  interpretation. 
In  addition,  we  ask  whether  preemption 
should  depend  on  whether  the  state  law 
in  question  applies  solely  to  intrastate 
telemarketing  or  to  interstate 
telemarketing  as  well.  What  conflicts 
between  state  telemarketing  laws  and 
federal  law  might  warrant  preemption? 

2.  National  Do-Not-CaU  List 

39.  Pursuant  to  section  227(cK3)  of 
the  TCPA,  the  Commission  "may 
require  the  establishment  and  operation 
of  a  single  national  database  to  compile 
a  list  of  telephone  numbers  of 
residential  subscribers  who  object  to 
receiving  telephone  solicitations,  and  to 
make  that  compiled  list  and  parts 
thereof  available  for  purchase."  In  this 
section,  we  seek  comment  on  whether 
the  Commission  should  revisit  its 
determination  not  to  adopt  a  national 
do-not-call  list.  Persistent  consumer 
complaints  regarding  unwanted 
telephone  solicitations  indicate  that  the 
time  may  now  be  ripe  to  revisit  this 
issue.  We  note  that  a  national  list  might 
provide  consumers  with  a  one-step 
method  for  preventing  telemarketing 
calls.  This  option  might  be  less 
burdensome  than  repeating  requests  on 
a  case-by-case  basis,  particularly  in  light 
of  the  number  of  entities  that  conduct 
telemarketing  today.  A  national  list 
might  also  be  less  burdensome  for 
telemarketers,  who,  under  the  company- 
specific  approach,  must  retain  do-not- 
call  records  for  a  period  of  ten  years.  We 
also  seek  comment  on  the  options  for 
possible  Commission  action  in 
conjunction  with  the  FTC's  proposal  to 
adopt  a  nationwide  do-not-call  list  for 
those  entities  over  which  it  has 
jurisdiction  and  the  proliferation  of 
state-adopted  do-not-call  lists.  We 
acknowledge  that  the  FTC  has  not  yet 
adopted  final  rules  based  on  its 
proposal,  and  we  note  that  we  have  the 
option  to  seek  further  comment  to  fully 
address  the  interplay  between  final  FTC 
rules  and  possible  Commission  action. 

40.  As  discussed  above,  we  invite 
comment  in  the  context  of  our 
consideration  of  a  national  do-not-call 
list  on  the  constitutional  standards 
applicable  to  governmental  regulation  of 
commercial  speech.  Specifically,  we 
seek  comment  on  whether  a  national  do- 
not-call  list  satisfies  each  of  the 
standards  articulated  in  Central 
Hudson,  including  the  requirement  that 
the  regulation  be  narrowly  tailored  to 
ensure  that  it  is  no  more  extensive  than 
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necessary  to  serve  the  governmental 
interest. 

41.  In  declining  to  adopt  a  national 
do-not-call  list  in  1992.  the  Commission 
concluded  that  a  national  database 
would  be  costly  and  difficult  to 
establish  and  maintain  in  a  reas{)nably 
accurate  form.  The  Commission  found 
that  frequent  updates  would  be 
required,  regional  telemarketers  would 
be  forced  to  purchase  a  national 
database,  costs  might  be  passed  on  to 
consumers,  and  the  information 
compiled  would  present  problems  in 
protecting  consumer  privacy  The 
Commission  noted  that,  because  nearly 
one-fifth  of  all  telephone  numbers 
change  each  year,  any  such  database 
would  require  frequent  updates  to 
remain  accurate.  The  Commission  also 
noted  concerns  in  protecting  the  privacy 
of  telephone  subscriber  information 
including  whether  the  confidentiality  of 
subscribers  having  unpublished  or 
unlisted  numbers  could  be  maintained 

42  We  seek  comment  on  any 
disadvantages  to  consumers  or  any  other 
parties  to  establishing  a  national  do-not- 
call  list  including  whether  the  concerns 
noted  bv  the  Commission  in  declining 
to  adopt  a  national  do-not-call  list  in 
1992  remain  persuasive  today 
Specificallv.  we  seek  information 
regarding  the  potential  costs  of 
establishing  and  maintaining  a  national 
do-not-call  database,  the  burdens  on 
telemarketers  of  compliance  with  a 
national  do-not-call  database,  and 
whether  there  should  be  any  distinction 
on  a  national,  regional,  state,  or  local 
level  or  for  small  businesses.  In 
particular,  we  seek  comment  on 
whether  technological  innovations  in 
computers  and  software  programs  over 
the  last  ten  vears  have  mitigated,  in  any 
respect,  concerns  about  the  costs, 
accuracv,  and  privacy  issues  involved  in 
establishing  a  national  database.  We 
also  seek  comment  on  how  state 
commissions  and  parties  involved  in 
compiling  and  maintaining  the  state 
established  do-not-call  lists  have  dealt 
with  each  of  these  issues.  The 
information  and  experience  acquired  by 
these  parties  in  the  actual  operation  of 
such  databases  may  prove  particularly 
useful  in  this  analysis.  We  also  seek 
comment  on  what  effect,  if  any,  some 
combination  of  efforts  by  the  FTC, 
states,  and  this  Commission  would  have 
on  the  cost  and  privacy  issues  involved 
in  developing  and  maintaining  a 
national  do-not-call  list.  We  seek 
comment  on  whether  a  national  do-not- 
call  list  provides  any  advantages  to 
telemarketers  in  identifying  those 
consumers  who  do  not  wish  to  be 
contacted. 


43.  Section  227(c)(3)  enumerates  a 
number  of  specific  requirements  that  the 
Commission  must  satisfy  in  adopting  a 
national  database.  In  relevant  part,  these 
include:  (1)  Specifying  a  method  by 
which  to  select  an  entity  to  administer 
the  database:  (2)  requiring  each  common 
earner  providing  telephone  exchange 
ser\'ice  to  inform  subscribers  of  the 
opportunity  to  object  to  receiving 
telephone  solicitations;  (3)  specifying 
the  methods  by  which  subscribers  may 
be  informed,  bv  the  common  carrier  that 
provides  service  to  the  subscriber,  of  the 
subscribers  right  to  give  or  revoke  a 
notification  of  an  objection  to  receiving 
telephone  solicitations;  (4)  specifying 
the  methods  by  which  such  objections 
shall  be  collected  and  added  to  the 
database;  [5]  prohibiting  any  residential 
subscriber  from  being  charged  for  giving 
or  revoking  such  notification  or  being 
included  in  the  database;  (6)  prohibiting 
anv  person  from  making  or  transmitting 
a  telephone  solicitation  to  the  telephone 
number  of  anv  subscriber  included  in 
the  database;  (7)  specifying  the  method 
by  which  any  person  desiring  to  make 
or  transmit  telephone  solicitations  will 
obtain  access  to  the  database  and  the 
costs  to  be  recovered  from  such  persons; 
(8)  specifying  the  methods  for 
recovering,  from  persons  accessing  the 
database,  the  cost  involved  in  operating 
the  database;  (9)  specif\'ing  the 
frequency  with  which  the  database  will 
be  updated  and  the  method  by  which 
such  updates  will  take  effect;  (10) 
designing  the  database  to  enable  states 
to  use  it  to  administer  or  enforce  state 
law;  (11)  prohibiting  the  use  of  the 
database  for  anv  purpose  other  than 
compliance  with  the  requirements  of 
section  227  and  any  such  state  law,  and 
specifying  m.ethods  for  protection  of  the 
privacy  rights  of  persons  whose 
numbers  are  included  in  the  database; 
and  (12)  requiring  each  common  carrier 
providing  services  to  any  person  for  the 
purpose  of  making  telephone 
solicitations  to  notify  such  persons  of 
the  requirements  of  this  section  and  the 
regulations  thereunder.  We  seek 
comment  on  what  possible  options  the 
(A)mmission  might  pursue  that  would 
satisfy  the  requirements  listed  above,  as 
well  as  complement  the  FTC's  proposal 
and  the  individual  state  do-not-call 
statutes  and  regulations.  We  note  that 
while  the  FTC's  proposal  could 
incorporate  some,  if  not  all.  of  the 
twelve  criteria  above,  the  FTC  is  not 
required  by  statute  to  satisfy  these 
requirements.  Therefore,  we  ask 
whether  these  twelve  requirements 
would  preclude  the  Commission  from 
adopting  rules  requiring  common 
carriers  and  other  entities  under  our 


TCPA  jurisdiction  to  comply  with  a 
national  do-not-call  regime 
administered  by  the  PTTC,  should  the 
FTC  adopt  rules  that  are  inconsistent 
widi  the  TCPA. 

44.  We  recognize  that  the 
effectiveness  and  value  of  any  national 
do-not-call  list  would  be  contingent 
upon  an  informed  public.  As  noted 
above.  Congress  provided  that,  should 
the  Commission  establish  a  national  do- 
not-call  list,  each  common  carrier 
providing  telephone  exchange  service 
shall  be  required  to  inform  its 
subscribers  of  the  opportunity  to  object 
to  telephone  solicitations  and  the  option 
to  register  with  a  national  do-not-call 
list.  As  part  of  our  ongoing  efforts  to 
ensure  that  consumers  are  aware  of  their 
rights  under  the  TCPA.  we  will  continue 
to  disseminate  our  own  public  notices, 
fact  sheets,  and  other  information  to 
publicize  the  rules  applicable  to 
telemarketing  calls.  In  addition,  should 
we  establish  a  national  do-not-call  list, 
we  propose  adopting  rules  that  codify 
the  statutory  provisions  requiring 
common  carriers  to  notify  their 
subscribers  of  the  opportunity  to  place 
their  telephone  numbers  on  a  national 
do-not-call  list.  We  seek  input  on  this 
proposal  and  any  other  suggestions  to 
ensure  that  consumers  are  well 
informed. 

45.  FTC  Proposal  to  Adopt  a 
Sationwide  Do-Not-Call  List.  As  noted 
above,  the  FTC  has  recently  issued  a 
Notice  of  Proposed  Rulemaking  seeking 
comment  on  a  number  of  potential 
amendments  to  its  Telemarketing  Sales 
Rule.  In  relevant  part,  the  FTC  proposes 
to  adopt  a  national  do-not-call  list  that 
would  allow  consumers  to  prohibit  calls 
from  any  telemarketer  within  the  FTC's 
jurisdiction  by  placing  their  telephone 
number  on  a  central  registry  to  be 
maintained  by,  or  on  behalf  of.  the  FTC. 
Because  the  FTC  lacks  jurisdiction  over 
banks,  common  carriers,  insurance 
companies,  and  certain  other  entities, 
these  entities  could  continue  to  make 
telemarketing  calls  to  individuals  on  the 
FTC's  do-not-call  list.  We  seek  comment 
on  whether  the  Commission  should  use 
its  authority  under  the  TCPA  to  extend 
anv  national  do-not-call  requirements 
adopted  by  the  FTC  to  those  entities  that 
fall  outside  the  FTC's  jurisdiction.  If  so, 
we  seek  conunent  on  what  role  the 
Commission  should  play  in  the 
administration  and  enforcement  of  a 
national  database. 

46.  If  the  Commission  should 
determine  that  a  national  do-not-call  list 
is  warranted,  we  seek  comment  on  what 
actions  the  Commission  could  take  to 
most  efficiently,  effectively,  and 
consistently  complement  the  FTC's 
proposal.  The  FTC  indicates  that  its  do- 
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not-call  proposal  is  consistent  with  the 
Coirnnission's  regulations  and  should 
"not  be  construed  to  permit  any  conduct 
that  is  precluded  or  limited  by  FCC 
regulations."  If  inconsistencies  exist  at 
the  end  of  the  rulemakings,  would  this 
create  confusion  regarding  the 
applicability  and  enforcement  of  the  do- 
not-call  requirements  to  certain  entities? 
For  example,  the  FTC  proposes  to 
extend  the  do-not-call  requirement  to 
telemarketing  calls  from  "for-profit 
entities"  that  solicit  charitable 
contributions.  In  so  doing,  the  FTC 
indicates  that  its  authority  extends  not 
only  to  the  sale  of  goods  or  services  but 
also  to  charitable  solicitations  by  for- 
profit  entities  on  behalf  of  nonprofit 
organizations.  The  Conunission  has 
concluded,  however,  that  its  regulations 
under  the  TCPA  apply  only  to 
commercial  calls.  In  addition,  the  TCPA 
specifically  excludes  "tax  exempt 
nonprofit  organizations"  from  its 
provisions.  The  Commission  has 
concluded  that  this  exemption  for 
nonprofit  organizations  extends  to 
telephone  solicitations  made  by 
telemarketers  on  behalf  of  tax-exempt 
nonprofit  organizations.  We  seek 
comment  on  whether  this  interpretation 
raises  possible  inconsistencies  with  the 
FTC's  proposal.  If  so,  we  seek  comment 
on  how  these  inconsistencies  could  be 
reconciled  in  the  administration  of  any 
national  do-not-call  database. 

47.  The  FTC's  proposal  also  may 
allow  some  business  and  wireless 
telephone  subscribers  to  register  on  the 
national  database.  The  TCPA,  however, 
only  grants  authority  to  the  Commission 
to  establish  a  national  database  for 
residential  subscribers.  We  seek 
comment  on  the  extent  to  which 
wireless  subscribers  may  be  considered 
"residential"  for  piuposes  of  the  TCPA. 
In  addition,  we  seek  comment  on  what, 
if  any,  conflict  exists  imder  the  FTC's 
rules  and  proposals  and  the  TCPA 
regarding  inclusion  of  business 
consumers  on  the  national  do-not-call 
list.  The  FTC  proposal  also  does  not 
indicate  whether  consumers  will  be 
charged  a  fee  for  including  their  names 
on  the  national  do-not-call  database.  We 
note  that  the  TCPA  prohibits  the 
Commission  from  charging  residential 
consumers  to  be  included  in  the 
database.  We  seek  comment  on  whether 
these  and  any  other  issues  that 
conmienters  may  identify  raise  potential 
areas  of  concern  in  coordinating  the 
FTC's  proposals  with  any  Commission 
action.  To  the  extent  that  any  such 
inconsistencies  exist,  we  seek 
suggestions  as  to  how  they  could  be 
reconciled  to  minimize  the  potential  for 
confusion  to  consumers,  telemarketers. 


and  regulators  in  the  administration  and 
enforcement  of  any  national  do-not-call 
database  established  under  the 
combined  authority  of  the  FTC  and  the 
Commission, 

48.  We  also  seek  comment  on  whether 
the  Commission  should  adopt  any  new 
rules  or  revise  any  of  its  existing  rules 
to  remain  consistent  with  the  proposals 
of  the  FTC.  For  example,  the  FTC 
proposes  that  consimiers  who  have 
placed  themselves  on  the  national  do- 
not-call  registry  "could  allow 
telemarketing  calls  from  or  on  behalf  of 
specific  sellers,  or  on  behalf  of 
charitable  organizations,  by  providing 
express  verifiable  authorization  to  the 
seller,  or  telemarketer  making  calls  on 
behalf  of  a  seller  or  charitable 
organization,  that  the  consimier  agrees 
to  accept  calls  from  that  seller  or 
telemarketer."  The  FTC  also  proposes 
adopting  certain  recordkeeping 
requirements  that  must  be  met  before 
companies  may  avail  themselves  of  the 
"safe  harbor"  protections  for  violating 
the  do-not-call  rules.  In  so  doing,  the 
FTC  notes  that  the  Commission's  rules 
are  silent  as  to  any  such  requirements  to 
reconcile  names  or  numbers  on  a 
national  registry  because  our  rules  relate 
only  to  company-specific  lists.  We  seek 
conunent  on  whether,  if  the 
Commission  implements  a  national 
database  with  the  FTC,  the  Commission 
should  adopt  recordkeeping  or  other 
rules  that  mirror  those  proposed  by  the 
FTC. 

49.  Finally,  we  note  that  the  FTC  has 
sought  comment  on  establishing  a 
national  do-not-call  registry  for  a  two- 
year  trial  period,  after  which  it  may 
review  the  costs  and  benefits  of  the 
central  registry  in  order  to  determine 
whether  to  modify  or  terminate  its 
operation.  We  seek  comment  on  how 
this  could  affect  any  Commission 
decision  to  establish  a  joint  database 
with  the  FTC,  including  whether  the 
Commission  should  conmiit  to  a  similar 
review  at  the  same  time.  We  also  seek 
comment  on  what,  if  any,  disruptions 
this  may  cause  consumers  if  the  FTC 
determines  at  that  time  to  terminate  the 
operation  of  its  national  do-not-call 
database.  Finally,  we  note  that  the  FTC 
has  released  a  Privacy  Act  Notice 
specifying  the  measures  it  intends  to 
take  to  ensure  the  privacy  of  consumers 
in  compiling  and  maintaining  the 
national  registry.  In  its  Notice,  the  FTC 
proposes  to  collect  certain  information 
including,  at  a  minimum,  telephone 
numbers  of  individuals  who  do  not 
wish  to  receive  telemarketing  calls.  To 
the  extent  necessary,  the  FTC  may 
collect  other  information  such  as  date(s) 
and  time(s)  that  the  individual's 
telephone  niunber  was  placed  on  the 


registry;  the  individual's  specific 
telemarketing  preferences;  and  other 
identifying  information  that  individuals 
may  provide  voluntarily  (e.g., 
residential  zip  codes  for  record  sorting 
purposes).  The  FTC  expects  to  use 
automated  methods  to  collect  the 
information  and  to  process  requests 
from  individuals  seeking  access  to  their 
records  in  the  system.  The  FTC  states 
that  it  intends  to  maintain  these  records 
in  a  secure  electronic  database  operated 
by  that  agency  and/or  contractor 
personnel  bound  by  the  restrictions  of 
the  Privacy  Act.  We  seek  comment  on 
whether  the  Commission  should  impose 
any  requirements  beyond  those 
proposed  by  the  FTC  to  ensure  that 
consumer  proprietary  information 
would  be  protected  in  a  national 
database. 

50.  State  Do-Not-Call  Lists.  As  noted 
above,  a  number  of  states  have  adopted 
or  are  considering  legislation  to 
establish  statewide  do-not-call  lists. 
Such  state  lists  vary  widely  in  the 
methods  used  for  collecting  data,  the 
fees  charged,  and  the  types  of  entities 
required  to  comply  with  their 
restrictions.  Some  state  statutes  provide 
for  state-managed  do-not-call  lists. 
while  others  require  telemarketers  to 
use  the  Direct  Marketing  Association's 
Telephone  Preference  Service.  In  some 
states,  residents  can  register  for  the  do- 
not-call  lists  at  no  charge.  In  others, 
telephone  subscribers  must  pay  a  fee. 
The  state  "do-not-call"  statutes  provide 
for  varying  exceptions  to  the  do-not-call 
requirements.  In  the  context  of  our 
review  of  the  national  do-not-call 
database,  we  seek  comment  on  how 
effective  these  state  administered  do- 
not-call  lists  have  been  in  curbing 
imwanted  telephone  solicitations  and 
whether  a  national  database  would 
correct  any  of  the,shortcomings  of  the 
state  lists. 

51.  If  the  Commission  should 
establish  a  nationwide  do-not-call  list  in 
conjimction  with  the  FTC.  we  seek 
comment  on  the  potential  relationship 
of  that  database  to  state  do-not-call  laws. 
We  seek  comment  on  the  potential  role 
that  states  could  play  in  administering 
and  enforcing  federal  do-not-call 
requirements.  We  believe  that  many 
states  have  obtained  valuable 
experience  and  insight  into  the 
administration  of  the  do-not-call  lists  in 
their  respective  states.  We  therefore  seek 
conunent  from  the  states,  and  any  other 
interested  parties,  on  the  following 
options  to  incorporate  state  expertise  in 
this  process.  We  also  invite  additional 
suggestions  on  these  or  any  alternative 
proposals. 

52.  First,  we  seek  comment  on 
whether  those  states  that  have  adopted 
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do-not-call  laws  should  administer 
those  laws  to  the  extent  that  thev  applv 
to  intrastate  telemarketing  calls,  while 
the  federal  law  would  govern  interstate 
telemarketmg.  Under  such 
circumstances,  we  seek  comment  on 
whether  the  Commission  should 
establish  a  regulatorv'  scheme  simdar  to 
that  developed  with  the  Commission's 
"slamming  "  rules  that  would  allow 
states  to  "opt-in"  and  thereby  co- 
administer and  enforce  the  federal 
interstate  do-not-call  rules  in  their 
respective  states.  Consistent  with  the 
Commission's  slamming  regulations, 
states  that  "opt-in  "  would  be  required  tn 
write  and  interpret  their  statutes  and 
regulations  for  telemarketing  calls  in  a 
manner  that  is  consistent  with  the 
federal  rules  States  would  be  allowed  to 
adopt  more  restrictive  rules  for 
intrastate  telemarketing  calls  if  such 
action  is  necessary  haseil  on  its  lo(  al 
experiences.  Consumers  residing  in 
states  that  decided  not  to  "opt-in"' 
would  be  allowed  to  register  with  the 
administrator  of  the  federal  do-not-call 
database.  These  consumers  would 
register  and  file  do-not-call  complaints 
regarding  both  unwanted  intrastate  and 
interstate  telephone  solicitations  with 
the  appropriate  federal  regulatorv  entitv 

53  We  seek  comment  on  whether  this 
proposal  is  administratively  feasible, 
including  whether  it  is  possible  and/(jr 
necessarv  for  reijulaturs  and  consumers 
to  distinguish  intrastate  from  interstate 
telemarketing  calls.  We  note  that  in 
comments  filed  in  the  FTC  proceeding, 
the  .\ttornevs  Ceneral  of  all  fifty  states. 
Puerto  Rico,  and  the  Northern  Mariana 
Islands,  indicated  that  states  ha\e 
enforced  their  own  do-not-call  laws 
against  telemarketers  irrespective  of 
whether  such  calls  are  intrastate  or 
interstate  in  nature.  The  Attorneys 
General  contend  that  states  have 
historically  enforced  their  consumer 
protection  laws  within,  as  well  as 
across,  state  lines  to  prosecute  out-of- 
state  companies  that  have  contacted 
their  residents  over  the  telephone  We 
seek  comment  on  this  interpretati(m  of 
state  authority  to  regulate  telemarketing 
calls  originating  outside  of  the  state. 

54.  Second,  we  seek  comment  on  how 
we  could  work  together  with  states  that 
have  adopted  do-not-call  lists.  The  state 
Attorneys  Ck»neral  argue  that  the  states 
have  the  authority  to  enforce  their  own 
no-call  laws  against  telemarketers  across 
the  country  Although  many  states  have 
adopted  laws  that  differ  in  some 
respects  from  the  FTCs  proposal,  these 
differences  may  be  reflective  of  the 
particularized  circumstances  of 
consumers  and  telemarketers  in  that 
state.  In  this  context,  the  federal  do-not- 
call  database  could  act  either  as  a 


default  mechanism  for  those  states  that 
have  not  adopted  do-not-call  laws  or 
coexist  with  the  state  do-not-call  laws  to 
provide  consumers  with  additional 
safeguards. 

55.  Under  this  approach,  there  would 
be  no  disruption  to  consumers  in  the 
administration  and  enforcement  of  the 
state  regulations  as  applied  to  interstate 
calls  In  this  context,  we  seek  comment 
on  whether  consumers  in  states  that 
have  adopted  do-not-call  laws  should  be 
restricted  solely  to  registering  on  the 
state  database  or  should  also  be  allowed 
the  option  to  register  on  any  federal 
national  do-not-call  database.  If 
(  onsumers  are  allowed  the  option  to 
register  on  both  databases,  we  seek 
comment  on  w  hether  the  federal 
database  should  permit  states  to  submit 
do-not-call  requests  from  their  own 
database  and  to  obtain  from  the  federal 
database  anv  requests  from  their  own 
state.  As  noted  above,  states  have 
adopted  a  varietv  of  do-not-call  laws, 
some  of  which  mav  be  less  restrictive  of 
telemarketing  activity  than  the 
regulations  proposed  by  the  FTC.  We 
therefore  seek  comment  on  whether  the 
administration  of  both  a  state  and 
federal  do-not-call  database  would  be 
feasible,  including  whether  this 
approach  mav  lead  to  consumer 
(  onfusion  or  duplicative  administrative 
costs.  In  this  regard,  we  seek  suggestions 
on  how  the  federal  and  state  regulatory 
entities  should  coordinate  their  efforts, 
including  providing  adequate 
information  to  consumers. 

56  Finally,  we  invite  comment  on 
additional  proposals  to  reconcile  the 
administration  of  any  national  do-not- 
call  li.st  with  the  various  state  lists.  For 
example,  the  Commission  has  received 
inquiries  regarding  whether  the 
Commission  may  also  consider 
preempting  the  state  do-not-call 
statutes,  in  whole  or  in  part,  under  the 
theory  that  Congress  has  legislated 
comprehensively  in  this  area,  thus 
occupying  the  entire  field  of  regulation 
and  leaving  no  room  for  the  states  to 
supplement  federal  law  This  issue  has 
never  bet?n  addressed  on  the 
Commission  level,  leading  to 
unc;ertainty  among  states  and 
telemarketers.  In  addition,  the 
legislative  history  indicates  that 
Congress  believed  the  TCPA  was 
necessary  because  states  may  lack 
jurisdiction  to  regulate  interstate 
telemarketing  calls.  We  seek  comment 
on  whether  there  are  any  advantages  to 
a  single  national  database  over  a 
collection  of  state  do-not-call  laws, 
.alternatively,  we  seek  comment  on 
whether  the  development  of  state  do- 
not-call  lists  obviates  the  need  for  a 
national  list.  We  also  seek  comment  on 


whether  preemption  of  state  do-not-call 
lists  would  result  in  substantial 
confusion  for  those  consumers  that  may 
have  already  registered  in  states  that 
have  adopted  do-not-call  lists.  Similar 
to  our  discussion  above,  we  seek 
comment  in  this  context  on  whether  the 
states  could  be  allowed  to  ""opt-in"  and 
thereby  co-administer  and  enforce  the 
federal  do-not-call  rules  in  their 
respective  states. 

II.  Procedural  Issues 

A  Ex  Parte  Presentations 

57.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules. 

B  Initial  Regulatory  Flexibility  Analysis 

58.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended, 
(RF.A).  the  Commission  has  prepared 
this  Initial  Regulatory  Flexibility 
.\nalysis  (IRFA)  of  the  possible 
significant  economic  effect  on  small 
entities  by  the  policies  and  rules 
proposed  in  this  NPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadline  for  comments  on  the 
NPRM  provided  below  in  the  Comment 
Filing  Procedures  section.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA.to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  NPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

1.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

59.  Since  1992,  when  the  Commission 
adopted  rules  pursuant  to  the  TCPA, 
telemarketing  practices  have  changed 
significantly.  New  technologies  have 
emerged  that  allow  telemarketers  to 
better  target  potential  customers  and 
make  marketing  using  telephones  and 
facsimile  machines  more  cost-effective. 
At  the  same  time,  these  new 
telemarketing  techniques  have 
heightened  public  concern  about  the 
effect  on  consumer  privacy.  The 
Commission  has  received  numerous 
inquiries  and  complaints  involving  its 
rules  on  telemarketing  and  unsolicited 
fax  advertisements.  A  growing  number 
of  states  have  passed  or  are  considering 
legislation  to  establish  statewide  do-not- 
call  lists,  and  the  FTC  has  proposed 
establishing  a  national  do-not-call 
registry.  Congress  provided  in  the  TCPA 
that  "individuals"  privacy  rights,  public 
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safety  interests,  and  commercial 
freedoms  of  speech  and  trade  must  be 
balemced  in  a  way  that  protects  the 
privacy  of  individuals  and  pennits 
legitimate  telemarketing  practices.  In 
this  NPRM.  we  seek  comment  on 
whether  the  Commission's  rules  need  to 
be  revised  in  order  to  more  effectively 
carry  out  Congress's  directives  in  the 
TCPA.  Specifically,  we  seek  comment 
on  whether  to  revise  or  clarify  our  rules 
governing  unwanted  telephone 
solicitations  and  the  use  of  automatic 
telephone  dialing  systems,  prerecorded 
or  artificial  voice  messages  and 
telephone  facsimile  machines.  In 
addition,  we  seek  comment  on  the 
effectiveness  of  company-specific  do- 
not-call  lists.  We  also  seek  comment  on 
whether  the  Commission  should  revisit 
its  determination  not  to  adopt  a  national 
do-not-call  list.  In  so  doing,  we  seek 
comment  on  the  options  for  possible 
Commission  action  in  conjxmction  with 
the  FTC's  proposal  to  adopt  a  national 
do-not-call  registry  for  those  entities 
over  which  it  has  jurisdiction  and  the 
proliferation  of  state-adopted  do-not-call 
lists.  We  seek  comment  on  these  issues, 
as  well  as  any  alternative  means  of 
protecting  consumers'  privacy  while 
avoiding  imposing  unnecessary  burdens 
on  the  telemarketing  industry, 
consumers,  and  regulators. 

2.  Legal  Basis 

60.  The  legal  basis  for  any  action  that 
may  be  taken  pursuant  to  this  NPRM  is 
contained  in  sections  1  thru  4,  227  and 
303(r)  of  the  Commimications  Act  of 
1934,  as  amended;  47  U.S.C.  151  thru 
154  and  227;  and  47  CFR  64.1200  and 
1201  of  the  Commission's  rules. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

61.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  Under 
the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

62.  The  Commission's  rules  on 
telephone  solicitation  and  the  use  of 


autodialers,  artificial  or  prerecorded 
messages  and  telephone  facsimile 
machines  apply  to  a  wide  range  of 
entities,  including  all 
teleconunvmications  carriers  and  other 
entities  that  use  the  telephone  or 
facsimile  machine  to  advertise.  Thus, 
we  expect  that  the  proposals  in  this 
proceeding  could  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  1992,  there 
were  approximately  4.44  million  small 
business  firms  in  the  United  States, 
according  to  SBA  data.  The  SBA  has 
determined  that  "telemarketing 
bureaus"  with  $6  million  or  less  in 
annual  receipts  qualify  as  small 
businesses.  For  1997,  there  were  1,727 
firms  in  this  category,  total,  which 
operated  for  the  entire  year.  Of  this 
total,  1,536  reported  annual  receipts  of 
less  than  $5  million. 

63.  Determining  a  precise  number  of 
small  entities  that  would  be  subject  to 
the  requirements  proposed  in  this 
NPRM  is  not  readily  feasible.  Therefore, 
we  invite  comment  about  the  number  of 
small  business  entities  that  would  be 
subject  to  the  proposed  rules  in  this 
proceeding.  After  evaluating  the 
conmients.  the  Commission  will 
examine  further  the  effect  any  rule 
changes  might  have  on  small  entities, 
and  will  set  forth  our  findings  in  the 
final  Regulatory  Flexibilify  Analysis. 

4.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

64.  We  are  seeking  comment  on 
whether  to  amend  the  Commission's 
TCPA  rules  and/or  to  revisit  the  option 
of  establishing  a  national  do-not-call 
list.  The  proposed  rules  will  apply,  with 
certain  exceptions,  to  all  entities  making 
telephone  solicitations  or  using 
automatic  telephone  dialing  systems, 
prerecorded  or  artificial  voice  messages 
or  telephone  facsimile  machines  to  send 
unsolicited  advertisements.  If  we  retain 
the  company-specific  do-not-call 
approach,  we  seek  comment  on  whether 
to  require  companies  to  provide  a  toll- 
free  number  and/or  website  for 
consumers  to  register  their  names  on  the 
do-not-call  lists.  We  also  seek  comment 
on  whether  additional  measures  should 
be  taken  to  ensure  that  consumers  with 
disabilities  can  register  their  do-not-call 
requests.  Any  such  measures,  if 
adopted,  may  involve  additional  costs  to 
businesses.  If  we  find  that  establishing 

a  national  do-not-call  list  is  warranted, 
we  must  determine  the  entity  that  will 
maintain  the  list  and  the  procedures  for 
administering  the  list.  For  small 
businesses  whose  call  lists  are  not 
automated,  scrubbing  lists  could  be 
more  labor-intensive  and  thus,  more 


time-consuming  and  costly.  However, 
we  do  not  anticipate  that  such 
recordkeeping  will  require  tlie  use  of 
professional  skills,  including  legal  and 
accounting  expertise.  In  this  NPRM,  we 
seek  information  regarding  the  burdens 
on  telemarketers  to  comply  with  a 
national  do-not-call  database,  including 
the  requirements  to  obtain  a  national  list 
of  telephone  numbers  and  to 
incorporate  those  numbers  into 
telemarketers'  individual  do-not-call 
lists.  Entities,  especially  small 
businesses,  are  encouraged  to  quantify 
the  costs  and  benefits  of  a  national  do- 
not-call  list,  as  well  as  the  costs  and 
benefits  of  any  possible  new  rules 
regarding  certain  telemarketing 
technologies  and  practices.  Finally,  the 
TCPA  under  section  227(c)(3)  provides 
that  should  the  Commission  adopt  a 
national  do-not-call  list,  common 
carriers  shall  be  required  to  inform 
subscribers  of  the  option  to  register  on 
a  national  do-not-call  list.  We  seek  input 
on  this  proposal  and  any  other 
suggestions  to  ensure  the  public  is  well- 
informed. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

65.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consoUdation.  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

66.  This  NPRM  invites  comment  on  a 
number  of  alternatives  to  modify  the 
existing  TCPA  rules  on  telephone 
solicitation  and  the  use  of  autodialers, 
artificial  or  prerecorded  messages,  and 
telephone  facsimile  machines.  The 
Commission  also  will  consider 
additional  significant  alternatives 
developed  in  the  record.  We  seek 
conmient  on  the  effectiveness  of 
company-specific  do-not-call  lists  and 
whether  the  benefits  of  individual 
company  lists  continue  to  outweigh  the 
costs  to  telemarketers.  We  also  seek 
comment  on  whether  any  network 
technologies  have  been  developed  over 
the  last  decade  that  could  serve  as 
alternatives  to  do-not-call  lists.  We  ask 
whether  any  such  technologies  are 
effective,  universally  available,  and 
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dffiiriiable  \'>  i  uriMimcrs  in  dllnuin>; 
consunuT^  tu  i  urb  unwanted  telephoni' 
solicitations  In  addition,  we  seek, 
comment  on  a  number  of  proposals  such 
as  requiring  a  maximum  setting  on  the 
number  of  abandoned  calls,  requiring 
telemarketers  to  transmit  caller  ID 
information  or  prohibiting  them  from 
blocking  such  information.  We  also  ask 
whether  revisiting  the  established 
business  relationship  exemption  would 
interfere  with  ongoing  business 
relationships,  particularly  for  small 
businesses. 

t)7  We  also  seek  comment  on  options 
for  possible  Commission  action  in 
con|un(  tion  with  the  FTC's  proposal  to 
establish  a  national  do-iiot-call  registry. 
A  national  do-not-call  list  might  provide 
consumers  with  a  one  step  method  to 
avoid  unwanted  sales  calls  and  assist 
telemarketers  in  identifying  those 
consumers  who  do  not  wish  to  be 
contacted  We  seek  information, 
however,  about  the  potential  costs  of 
establishing  and  maintaining  a  national 
list  and  about  the  burdens  on 
telemarketers  of  complying  with  a 
national  do-not-call  list   ,Spe<.ifi(:ally.  we 
ask  whether  there  should  be  anv 
distinctions  for  small  businesses  that 
must  comply  with  a  national  do-not-cali 
registry  We  also  ask  whether  <  imsumers 
listed  on  a  national  registry  shouUl  be 
permitted  to  also  provide  express 
verifiable  authorization  to  those 
businesses  from  whom  the\  want  to 
receive  calls. 

6  Federal  Rules  That  \\,n  Ouplicate. 
Overlap,  or  C^onflict  With  the  Proposed 
Rules 

b8  The  Telemarketing  C-imsumer 
Fraud  and  Abuse  Prevention  Act 
(Telemarketing  Act").  15  U.S.C.  6101 
thru  610b.  and  the  Telemarketing  Sales 
Rule  iTSR)  adopted  bv  the  FTC  also 
address  certain  telemarketing  acts  or 
practices  The  TCP.\  and  (Commission 
rules  currently  do  nt)t  duplicate,  overlap 
or  conflict  with  the  Telemarketing  .\c\ 
or  TSR;  however,  there  are  provisions  in 
the  FTCs  rules  that  mirror  the 
Commission  s  rules,  such  as  the  calling 
time  restrictions  It  is  difficult  to 
determine  at  this  time  whether  any  of 
the  proposals  contained  in  this  N'PRM 
might  connict  with  any  other  federal 
rules,  given  that  the  FT("  has  undertaken 
a  rulemaking  proceeding  of  its  own 
Therefore,  we  ask  in  the  N'PRM  whether 
any  inconsisteiu  les  at  the  end  of  the 
rulemakings  would  create  confusion 
regarding  the  applicability  and 
enforcement  of  the  do-not-call 
requirements  to  certain  entities  For 
instance,  the  FTC  proposes  to  extend  its 
do-not-call  requirements  to 
telemdfketing  calls  from  "for-profit 


fiitities"  that  solicit  charitable 
contributions:  the  Commission  has 
concluded  that  its  regulations  apply 
only  to  commercial  calls.  The  FTC's 
proposal  also  appears  to  allow  some 
business  and  wireless  telephone 
subscribers  to  register  on  the  national 
database,  while  the  TCPA  grants 
authority  to  the  Commission  to  establish 
a  national  databa.se  only  for  residential 
subscribers.  Therefore,  the  Commission 
invites  comment  in  this  NPRM  on 
whether  we  could  adopt  any  new  rules 
or  revise  any  of  our  exi.sting  rules  to 
remain  consistent  with  the  FTC's 
proposals. 

C.  Filing  of  Comments  and  Reply 
Cnmments 

by.  We  invite  comment  on  the  issues 
and  questions  set  forth  above.  Pursuant 
to  «)§1  415  and  1.419  of  the 
C]ommissions  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  November  22, 
2002.  and  reply  comments  on  or  before 
Dec  ember  9,  2002.  (Comments  may  be 
filed  using  the  Commissions  Electronic 
(Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  DtHuments  in  Hulemakmg 
Pnyceedings  {tS.i  FR  24121.  May  1,  1998). 

70  Comments  filed  through  the  E("FS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  bttp//\\-v^-\v  fcc.gov/e-file/ 
ecfs.html  (ienerally,  only  one  copy  of 
an  electronic  submission  must  be  filed 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenct^d  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  D.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic:  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs<&fcc.gov, 
and  shouUi  incilude  the  following  words 
in  the  body  of  the  message,  "get  form." 
A  sample  form  and  directions  will  be 
sent  in  reply.  Parties  who  choose  to  file 
bv  paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number  Filings  can  be  sent 
by  hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-ilass  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 


contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue. 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
(Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Parties  also  should  send  four  (4)  paper 
copies  of  their  filings  to  Kelli  Farmer, 
Federal  Communications  Commission, 
Room  4-C740,  445  12th  Street,  SW., 
Washington,  DC  20554. 

71.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  on  or 
before  November  22,  2002.  Written 
comments  must  be  submitted  by  the 
(Jffice  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
December  9,  2002.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
anv  comments  on  the  information 
coilection(s)  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
(Communications  Commission,  Room  1- 
(C804,  445  12th  Street,  SW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
jbole\-@f cc.gov  and  to  Edward  Springer, 
OMB  Desk  Officer,  Room  10236  NEOB, 
725  17th  Street,  NW.,  Washington,  DC 
20503  or  via  the  Internet  to 
edward.springer@omb.eop.gov. 

72.  Accessible  formats  (computer 
diskettes,  large  print,  audio  recording 
and  Braille)  are  available  to  persons 
with  disabilities  by  contacting  Brian 
Millin  of  the  Consumer  &  Goveriunental 
Affairs  Bureau,  at  (202)  418-7426,  TTY 
(202)  418-7365,  or  at  bmUlin@fcc.gov. 

III.  Ordering  Clauses 

73.  The  Notice  of  Proposed 
Rulemaking  is  adopted. 

74.  The  Commission's  Consumer  & 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects  in  47  CFR  Part  64 

Telephone. 
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Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

|FR  Doc.  02-25569  Filed  10-7-02:  8:45  am] 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  177 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  397 

[Docket  No.  FMCSA-02-11650  (HM-232A)] 
RIN  2137-AD70,  212e-AA71 

Security  Requirements  for  Motor 
Carriers  Transporting  Hazardous 
Materials 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  and  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA),  DOT. 

ACnON:  Supplemental  advance  notice  of 
proposed  rulemaking;  extension  of 
comment  period. 

summary:  The  Research  and  Special 
Programs  Administration  (RSPA)  and 
the  Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  published  a 
July  16,  2002  Advance  Notice  of 
Prcjposed  Rulemaking  (ANPRM)  seeking 
comments  on  the  feasibility  of 
implementing  security  enhancement 
requirements  for  motor  carriers 
transporting  hazardous  materials,  and 
the  potential  costs  and  benefits  of 
deploying  such  enhancements.  After 
receiving  a  request  from  an  industry 
association  to  put  a  procedure  in  place 
to  protect  potentially  security-sensitive 
comments,  we  are  informing 
commenters  of  the  procedures  currently 
set  forth  in  RSPA's  regulations  for 
requesting  confidential  treatment.  Thus, 
we  are  removing  the  sentence  in  the 
ANPRM  indicating  that  "comments  that 
include  information  that  may 
compromise  transportation  security  will 
be  disqualified  as  beyond  the  scope  of 
the  rulemaking."  We  will  consider  all 
comments  received.  All  comments  will 
be  placed  in  the  rulemaking  docket 
unless  they,  or  a  portion  thereof,  are 
determined  to  be  confidential  and 
thereby  protected  from  disclosure  under 
the  law.  In  this  supplement  to  the 
ANPRM,  we  are  also  extending  the 
comment  period  for  an  additional  31 
days  to  November  15,  2002. 


DATES:  Submit  comments  on  or  before 
November  15,  2002.  To  the  extent 
possible,  we  will  consider  late-filed 
comments  as  we  consider  further  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  O'Berry,  (202)  366-4400,  Office 
of  the  Chief  Counsel,  Research  and 
Special  Programs  Administration:  Susan 
Gorsky,  (202)  366-8553,  Office  of 
Hazardous  Materials  Standards. 
Research  and  Special  Programs 
Administration;  or  William  Quade. 
(202)  366-6121,  Office  of  Enforcement 
and  Compliance,  Federal  Motor  Carrier 
Safety  Administration. 
SUPPLEMENTARY  INFORMATION:  RSPA  and 
FMCSA  published  a  July  16,  2002 
ANPRM  entitled  "Security 
Requirements  for  Motor  Carriers 
Transporting  Hazardous  Materials."  See 
67  FR  46622.  In  that  rulemaking 
document,  RSPA  and  FMCSA  are 
examining  the  feasibility  of 
implementing  specific  enhanced 
security  requirements  for  motor  carriers 
transporting  hazardous  materials,  and 
the  potential  costs  and  benefits  of 
deploying  such  enhancements.  In  the 
July  16  ANPRM,  we  set  out  seven 
questions  and  invited  commenters  to 
submit  data  and  information  in  response 
to  those  questions. 

Because  the  ANPRM  addressed 
measures  to  enhance  the  security  of 
hazardous  materials  in  transportation, 
we  urged  commenters  to  carefully 
consider  the  information  they  submitted 
in  response  to  the  questions  posed. 
After  the  ANPRM  was  published,  we 
received  an  industry  association  letter 
indicating  that  it  planned  to  file 
comments  and  stating  "however,  we  are 
concerned  that  the  public  dissemination 
of  these  comments  could  compromise 
our  national  security  by  providing 
information  that  could  later  be  exploited 
by  terrorists  with  access  to  such 
information."  The  association  requested 
that  we  establish  a  procedure  to 
safeguard  those  comments. 

After  reviewing  this  request,  we  have 
decided  to  supplement  the  ANPRM  to 
inform  the  public  of  the  procedures 
currently  in  RSPA's  regulations  for 
requesting  confidentiality.  (These 
procedural  regulations  were  recently  re- 
written in  plain  language  and  published 
on  June  25,  2002  [67  FR  42948].)  Under 
49  CFR  105.30,  if  you  submit 
information  to  us,  you  may  ask  us  to 
keep  the  information  confidential.  This 
section  explains  the  steps  you  should 
follow:  (1)  Mark  "confidential  "  on  each 
page  of  the  original  document  you 
would  like  to  keep  confidential,  (2)  send 
us,  along  with  the  original  document,  a 
second  copy  of  the  original  document 
with  the  confidential  information 


deleted,  and  (3)  explain  why  the 
information  is  confidential  (for  example, 
it  is  exempt  from  mandatory  public 
disclosure  under  the  Freedom  of 
Information  Act  (FOIA)  [5  U.S.C.  552] 
because  it  is  confidential  commercial 
information).  See  67  FR  42953. 

In  your  explanation,  you  should 
provide  enough  information  to  enable 
us  to  make  a  determination  as  to  the 
confidentiality  of  the  information 
provided.  In  addition,  if  you  believe  that 
certain  laws  or  FOIA  exemptions  might 
apply  to  protect  the  information,  you 
should  reference  those  legal  citations. 

The  FOIA  requires  that  we  release  any 
nonexempt  (not  protected  under  FOIA) 
portions  of  information  that  can  be 
reasonably  segregated.  Therefr)re.  we  ask 
that  you  identify  the  particular  portions 
of  information  within  your  documents 
that  you  believe  are  confidential.  If  the 
non-confidential  information  is  so 
intertwined  with  the  confidential 
information  that  disclosing  it  would 
leave  only  meaningless  words  and 
phrases,  the  entire  page  or  document 
may  be  withheld. 

After  reviewing  your  request  for 
confidentiality  and  the  information 
provided,  we  will  analyze  all  applicable 
laws  to  decide  whether  or  not  to  treat 
the  information  as  confidential.  We  will 
notify  you  of  our  decision  to  grant  or 
deny  confidentiality  at  least  five  days 
before  the  information  is  publicly 
disclosed,  and  give  you  an  opportunity 
to  respond.  See  105.30(b). 

If,  prior  to  submitting  your  request, 
you  have  any  questions  regarding 
RSPA's  procedures  for  determining 
confidentiality,  you  may  call  one  of  the 
contact  individuals  above  for  more 
information. 

The  July  16  ANPRM  included  a 
statement  that  we  would  disqualif>- 
information  received  in  comments  that 
could  compromise  transportation 
security  as  beyond  the  scope  of  the 
rulemaking.  In  light  of  the  fact  that 
RSPA's  regulations  provide  a  process  for 
requesting  confidentiality,  all  comments 
will  be  part  of  the  docket,  unless 
comments  or  portions  of  comments  are 
determined  to  be  confidential  and 
protected  from  disclosure  under  law. 
Information  determined  to  be 
confidential  will  be  redacted  and  the 
unredacted  portions  will  be  placed  in 
the  docket. 

The  ANPRM  provided  an  October  15, 
2002  deadline  for  filing  comments.  In 
conjunction  with  informing  the  public 
of  our  procedures  for  requesting 
confidentiality,  we  are  also  extending 
the  comment  period  deadline  to 
November  15,  2002  to  provide 
commenters  with  an  additional  30  days 
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BILLING  CODE  4910-6&-P    4910-EX-P 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  gnd 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Notice  of  Meeting 

agency:  Joint  Board  for  the  Enrollment 
of  Actuaries. 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

SUMMARY:  The  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  gives  notice  of  a  closed 
meeting  of  the  Advisory  Committee  on 
Actuarial  Examinations. 

DATES:  The  meeting  will  be  held  on 
October  21,  2002,  from  8:30  am  to  5  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Wyatt  Company,  303  West  Madison 
Street,  Board  Room,  Chicago,  IL. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  W.  McDonough,  Director  of 
Practice  and  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries,  202-694-1891. 

SUPPtfMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Advisory 
Committee  on  Actuarial  Examinations 
will  meet  at  the  Wyatt  Company,  303 
West  Madison  Street,  Board  Room, 
Chicago,  IL  on  Monday,  October  21. 
2002,  from  8:30  am  to  5  pm. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions,  which 
may  be  recommended  for  inclusion  on 
future  Joint  Board  examinations  in 
actuarial  mathematics,  pension  law  and 
methodology  referred  to  in  29  U.S.C. 
1242(a)(1)(B). 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App.. 
that  the  subject  of  the  meeting  falls 
within  the  exception  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.C.  552b(c)(9)(B),  and  that  the  public 
interest  requires  that  such  meeting  be 
closed  to  public  participation. 
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Dated:  September  30.  2002. 
Patrick  W.  McDonough, 

Executive  Director.  Joint  Board  for  the 
Enrollment  of  Actuaries. 
(FR  Doc.  02-25620  Filed  10-7-02.  8:45  am] 
BILUNG  CODE  4830-01 -P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Board  for  International  Food  and 
Agricultural  Development;  One 
Hundred  and  Thirty  Fifth  Meeting, 
Notice  of  Meeting. 

PursuEint  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
the  one  hundred  and  thirty-fifth  meeting 
of  the  Board  for  International  Food  and 
Agricultural  Development  (BIFAD). 
Notice  may  be  published  less  than 
fifteen  days  prior  to  the  meeting  due  to 
scheduling  conflicts.  The  meeting  will 
be  held  from  8  a.m.  to  1  p.m.  on  October 
17  ,  2002  in  the  Oceanic  A&B  Meeting 
Rooms  on  the  Concourse  Level  of  the 
Ronald  Reagan  Building  (RRB),  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC. 

The  program  will  be  devoted  to  the 
inauguration  of  a  new  Board,  a 
discussion  of  long-term  training,  and 
USAID  Bureau  reports  on  the  status  of 
agricultural  or  nu"al  livelihoods  and  the 
involvement  of  universities. 

The  meeting  is  free  and  open  to  the 
public.  Those  wishing  to  attend  the 
meeting  or  obtain  additional 
information  about  BIFAD  should 
contact  Mr.  Lawrence  Paulson,  the 
Designated  Federal  Officer  for  BIFAD. 
Write  him  in  care  of  the  U.S.  Agency  for 
International  Development,  Ronald 
Reagan  Building,  Office  of  Agriculture 
and  Food  Security,  1300  Pennsylvania 
Avenue,  NW,  Room  2.11-073, 
Washington,  DC  20523-2110  or 
telephone  him  at  (202)  712-1436  or  fax 
(202)  216-3010. 

Lawrence  Paulson, 

USAID  Designated  Federal  Officer  for  BIFAD. 

Office  of  Agriculture  and  Food  Security. 

Bureau  for  Economic  Grov\-th.  Agriculture  & 

Trade. 

IFR  Doc.  02-25600  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  611 6-01 -P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Value-Pass-Through  of  USDA  Donated 
Commodities  in  Food  Service 
Management  Company  Flxed-Rate-Per- 
Meal  Contracts 

AGENCY:  Food  and  Nutrition  Ser\  ice, 

USDA. 

ACTION:  Notice  nf  meeting. 


SUMMARY:  The  Food  and  Nutrition 
Service,  Food  Distribution  Division,  will 
hold  a  meeting  to  discuss  methods  of 
value-pass-through  of  USDA  donated 
commodities  in  food  ser\ice 
management  company  fixed-rate-per- 
meal  contracts  in  the  National  School 
Lunch  Program.  The  purpose  of  this 
meeting  is  to  offer  State  agencies,  school 
food  authorities,  advocacy  groups,  food 
service  management  companies,  and 
other  interested  parties  the  opportunity 
for  dialogue  prior  to  proposed 
rulemaking. 

DATE  AND  TIME:  Thursday.  October  24. 

2002,  1  p.m.  to  5  p.m. 

ADDRESSES:  Food  and  Nutrition  Service, 

3101  Park  Center  Drive.  Conference 

Room  204-B,  Alexandria.  Virginia 

22302. 

SUPPLEMENTARY  INFORMATION:  In  April 
2002,  the  USDA  Office  of  Inspector 
General  issued  Audit  Report  Number 
27601-0027-CH  titled  "National  School 
Limch  Program — Food  Service 
Management  Companies,"  which  found 
that,  in  the  States  reviewed  by  the  Office 
of  Inspector  General,  many  school  food 
authorities  that  maintained  fixed-rate- 
per-meal  contracts  did  not  receive 
proper  credit  for  USDA  donated 
conunodities.  Federal  regulations 
require  that  any  USDA  donated 
commodities  received  by  a  school  food 
authority  and  made  available  to  a  food 
service  management  company  shall  be 
used  solely  for  the  school  food 
authority's  food  ser\'ice  operation  and 
that  the  full  value  of  all  USDA  donated 
food  must  accrue  to  the  benefit  of  the 
school  food  authority. 

The  discussion  topics  of  this  meeting 
will  be  limited  to  (a)  the  Office  of 
Inspector  General's  recommended 
approach  for  crediting  USDA  donated 
commodities,  (b)  value-pass-through 
methods  currently  used  by  food  service 
management  companies  and  school  food 
authorities  in  food  service  management 
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contrd(  t>.  ami  u  )  prnpi)sal>  tor  the 
develiipnu'iit  nf  nt-w  specific  procedures 
for  crediting  USDA  donated 
commodities. 

For  thnse  unable  to  attend  the  meeting 
or  those  who  attend  and  have  additinnal 
comments  on  the  discussion  topics,  the 
contact  person  named  below  will  accept 
written  statements  before  the  meeting 
and  until  Fridav.  November  H.  JOOJ 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Rigb\.  Hranrh  Chief.  Sc:hools 
and  Institutions  Branch.  Food 
Distribution  Division.  Food  and 
Nutrition  Service.  USDA.  1101  Park 
Center  Drive.  Room  5U0.  Alexandria, 
Virginia  22302.-(703)  305-2644.  To 
confirm  attendance,  please  contact 
Sherrv  Thackerav  at  (703)  305-2652  nr 
e-mail  .sTiern  Thackt-nn'&fns. usda.gov 
Confirmation  of  attendance  is 
encouraged,  but  not  mandatory  for 
participation  in  thi-.  meeting.  Office  of 
Inspector  Cenerai  audit  report  is 
available  on  the  Office  of  Inspector 
(general's  Internet  Web  site  at  httpJ/ 
\^^\^^  u>(lu^€n■/nig/l^■ebdocs/276Ul-27- 
Ch  pcif  A  copv  may  also  be  requested 
bv  contacting  Sherry  Thackeray. 

DHte.l   ()<tober  2.  2002. 
trie  M.  Bost. 

Under  Secretan .  Food.  Sutrition.  and 
Consumer  Sen  ices 
IFR  Doc.  02-25581  Filed  10-7-02;  8:45  ami 

BILLING  CODE  3410- 30-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Comprehensive  Management  of  Nutria 
Herblvory  Damage  in  Coastal 
Louisiana  and  Coastwide  Nutria 
Control  Program  (LA-03b)  in  Coastal 
Louisiana 

AGENCY:  Natural  Resources 
('onservation  Service.  L'SDA. 
ACTION:  NotK  e  of  finding  of  no 
significant  impact. 


summary:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Pol  it  v 
Act  of  1969;  the  Council  on 
Environmental  Qualitv  Guidelines  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Servue 
Guidelines  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Ser\ice,  US. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for 
Comprehensive  Management  of  Nutria 
Herbivorv  Damage  in  (Coastal  Louisiana 
and  the  Coastwide  Nutria  Control 
Program  (LA-03b).  Coastal  Louisiana. 


FOR  FURTHER  INFORMATION,  CONTACT: 

Diiiiald  \V   (iohinert.  .State 
Conservationist,  Natural  Resources 
Conservatiim  .Servicie.  3737  Government 
Street.  .Mi^xandria.  Louisiana  71302; 
telephone  (318)  473-7751. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  the 
iederallv  assisted  action  indicates  that 
the  action  will  not  cause  significant 
local,  regiimal.  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings.  Donald  VV.  Gohmert,  State 
Conservationist,  has  determined  that 
prepar.itioii  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project 

The  recommended  plan  consists  of  (1) 
implementing  an  incentive  payment 
program  to  entourage  the  harvest  of  up 
to  400.000  nutria  annually  from  coastal 
Louisiana  by  payment  of  S4.00  per 
nutri.i  tail  to  registered  program 
p<irtu  ipanis  (Coastwide  Nutria  (^.ontrol 
Program  LA-03b).  (2)  investigating 
tet  hniques  to  promote  revegetation  of 
damaged  sites  with  native  vegetation, 
and  (3)  pursuing  additional  funding 
and/or  funding  sources  to  conduct  more 
comprehensive  revegetation.  The  goal  of 
the  recommended  plan  is  to  reestablish 
the  ecological  balance  (plant  and 
animal)  that  existed  when  the  number  of 
nutria  harvested  was  high  It  is 
predii  ted  that  the  plan  would  reduce 
the  (  onvt^rsion  of  fresh,  intermediate, 
and  brackish  marsh  to  open  water  by 
about  15.000  acres  over  20  years. 

The  Notice  of  Finding  of  No 
Signific:ant  Impact  (F(JNSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  loc;al  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requt;sts  at  the  abcjve 
address.  Basic  data  collected  during  the 
environmental  assessment  are  on  file 
and  ma\  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  ac:tion  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register 

L^onald  W.  riohmert, 

Stiilf  (AiiiscnutmiiU'l. 

IKK  13fK    02-25490  Filed  10-7-02;  845  am] 

BILLING  C00€  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  In  Indiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS).  USDA. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  three  revised 
conservation  practice  standards  in 
Sec:tion  IV  of  the  FOTG.  The  revised 
standards  are:  Pond  (378),  Pipeline  (516) 
and  Forest  Trails  and  Landings  (f'55). 
These  practices  may  be  used  in 
conservation  systems  that  treat  highly 
erodible  land  and/or  wetlands. 

DATES:  Comments  will  be  received  for  a 
30-dav  period  commencing  with  this 
date  of  publication. 

ADDRESSES:  Address  all  requests  and 
comments  to  Jane  E.  Hardisty.  State 
Conservationist,  Natural  Resources 
Conser\'ation  Service  (NRCS).  &U\3 
Lakeside  Blvd.,  Indianapolis.  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  recniest. 
You  may  submit  your  electronic 
requests  and  comments  tcj 
darrf'll.brown&in. usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  jane 
E.  Hardisty.  317-290-3200. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law. 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law. 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
davs,  the  NRCS  in  Indiana  will  receive 
c:omments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Indiana  regarding  disposition 
of  those  comments  and  a  final 
determination  of  changes  will  be  made. 

[lated:  September  23.  2002. 
lane  E.  Hardisty. 

Slate  Com-enatiunist.  IndianupoIif<.  Indiana. 
(FR  Doc .  02-25489  Filed  10-7-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 
[Docket  No.  020430099-2226-02] 
RIN  0690-XX07 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Ot>iactivity, 
Utility,  and  Integrity  of  Disseminated 
Information 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  Section  515  of  Public  Law 
106-554,  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001,  directs  the  Office  of 
Management  and  Budget  (OMB)  to  issue 
government-wide  guidelines  that 
"provide  policy  and  procedural 
guidance  to  Federal  agencies  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  The  OMB  guidelines  require 
that  agencies  subject  to  the  OMB 
guidelines  must  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  the  OMB  guidelines  or 
the  agency  guidelines.  The  OMB  final 
guidelines  were  published  in  the 
Federal  Register  on  February  22,  2002. 
Those  guidelines  direct  that,  by  October 
1,  2002,  agencies  publish  their 
information  quality  guidelines. 

The  Department  of  Commerce 
published  its  draft  guidelines  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  integrity  of 
disseminated  information  on  its  Internet 
Web  site  on  May  1.  2002  and  in  the 
Federal  Register  on  May  3,  2002  (67  FR 
22398).  The  Department  of  Commerce's 
response  to  the  comments  received  is 
included  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 

This  document  implements  section 
515  for  the  Department  of  Commerce 
and  defines  the  Department  of 
Commerce's  information  quality 
guidelines.  It  may  be  revised 
periodically,  based  on  experience, 
evolving  requirements  in  the 
Department  of  Commerce,  and  concerns 
expressed  by  the  public. 
ADDRESSES:  Correspondence  should  be 
sent  to  Thomas  N.  Pyke,  Jr.,  Chief 
Information  Officer,  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave.  NW,  Room  5029B,  Washington,  DC 
20230.  Send  e-mail  to 
infonnationquaIity@doc.gov. 
Department  of  Commerce  operating 


units  will  publish  their  information 
quality  standards  on  the  Web  sites  listed 
in  the  SUPPLEMENTARY  INFORMATKW 
section  of  this  document. 
Correspondence  on  the  operating  unit 
standards  should  be  addressed  directly 
to  the  contact  noted  in  the  operating 
unit  standards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  H.  Hynek,  Office  of  the  Chief 
Information  Officer,  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave.  NW.,  Room  6625,  Washington,  DC 
20230.  Telephone  (202)  482-0266  or  by 
e-mail  to  dhynek@doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Department  of  Commerce 
("Commerce"  or  "Department")  is  one 
of  the  most  diverse  Federal 
departments,  both  in  ternis  of  its 
mission  and  the  information  it  provides 
to  the  public.  We  are  responsible  for 
daily  weather  reporting,  facilitating  the 
use  of  technology  both  at  home  and  in 
the  workplace,  collecting  statistics  that 
assist  the  public  and  private  sector,  and 
supporting  the  enviroiunental  and 
economic  health  of  U.S.  communities. 
Ovu  mission  is  to  promote  job  creation 
and  improve  living  standards  for  all 
Americans  by  creating  an  infrastructure 
that  encourages  economic  growrth, 
technological  competitiveness,  and 
sustainable  development,  conservation, 
and  wise  use  of  living  marine  resources. 

To  carry  out  this  mission,  three 
strategic  goals  have  been  identified. 
They  are  to  provide  the  information  and 
the  framework  to  enable  the  economy  to 
operate  efficiently  and  equitably; 
provide  the  infrastructm-e  for  innovation 
to  enhance  U.S.  competitiveness;  and 
observe  and  manage  the  Earth's 
enviroiunent  to  promote  sustainable 
growth. 

Conunerce  provides  the  basic 
economic  data  necessary  to  develop 
sound  business  decisions,  producing 
many  of  the  commonly  used  economic 
statistics  issued  by  the  U.S. 
Government.  The  Department  also 
produces  information  designed  to 
encourage  the  use  of  science  and 
technology  in  the  production  of 
consumer  goods  and  services. 

Commerce  plays  an  important  role  in 
the  nation's  global  business 
development.  The  Department  develops 
and  disseminates  foreign  market 
research  and  international  trade 
opportimities  through  its  offices  in  the 
United  States  and  in  83  foreign 
countries.  Commerce  also  monitors  and 
enforces  compliance  with  U.S.  trade 
laws  and  agreements,  and  defends 
American  firms  from  injurious  foreign 


business  practices  by  administering  U.S. 
antidumping  and  countervailing  duty 
laws. 

The  oceanic  and  atmospheric 
programs  at  Commerce  improve  the 
understanding  and  rational  use  of  the 
natural  enviroiunent  to  further  the 
Nation's  safety,  welfare,  security,  and 
commerce.  These  responsibilities 
include  predicting  the  weather,  charting 
the  seas,  and  protecting  the  oceans  and 
coastal  areas. 

Domestically,  Commerce's  programs 
promote  long-term  business  enterprises 
that  create  jobs  for  minority  groups  and 
in  underdeveloped  areas  across  the 
United  States.  "These  programs  are 
supported  by  reports,  publications, 
projections,  and  business  expertise.  The 
Department  provides  services  to  citizens 
and  private  business  as  well  as  to  state, 
local,  and  tribal  governments. 

Commerce  Commitment  to  Information 
Quality 

Given  the  broad  responsibilities  of  the 
Commerce  Department  in  scientific, 
technical,  and  statistical  information. 
Commerce  welcomes  the  opportunity 
provided  by  the  issuance  of  the  Office 
of  Management  and  Budget  information 
quality  guidelines  to  demonstrate  our 
thorough  and  professional  approach  to 
information  release. 

Our  goal  is  to  ensure  and  maximize 
the  qualitv  of  the  information  we  release 
to  the  public.  We  are  committed  to 
making  the  methods,  models,  and 
processes  that  produce  our  information 
transparent  and  rigorous.  At  the 
Conunerce  Department,  we  have  a  long 
tradition  of  producing  relevant, 
credible,  high  quality  information  to  the 
public  at  large,  the  academic 
community,  and  the  private  sector. 

We  believe  that  we  uphold  a  high 
standard  regarding  information  quality 
through  the  use  of  quality  control 
procedures  for  statistical  data  collection 
and  processing.  The  2000  decennial 
census,  conducted  by  the  Census 
Bureau,  was  the  most  accurate  census  in 
the  historv'  of  the  Nation.  Commerce  has 
made  significant  strides  in  redesigning 
the  national  income  and  product 
accounts  by  improving  the  conceptual 
foundation  and  incorporating  new- 
estimating  methods  and  other  statistical 
improvements.  Our  scientific  research 
incorporates  both  internal  and  external 
peer  review  as  appropriate.  The 
Department  boasts  two  Nobel  Prize 
winners  in  science.  We  operate 
supercomputers  that  rank  in  the 
Nation's  top  ten  in  processing  power. 
These  powerful  computers  allow  us  a 
high  degree  of  model  resolution  that 
increases  the  number  of  data  points 
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used  to  improve  the  accuracy  of  vvtMthtT 
forecasts 

In  summary,  these  Commerce 
guidelines  are  a  continuation  of  our 
commitment  tn  information  (juality  We 
have  a  proven  track  record  in  producing 
high  qualitv  information  and  welcome 
the  opportunity  to  present  our 
information  quality  guidelines. 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity. 
i;tility.  and  Integrity  of  Information 
Disseminated  by  the  Department  of 
Commerce  and  Its  Operating  I'nits 

Because  of  the  diversity  of 
Commerce's  mission,  we  have  taken  a 
distributed  approach  to  preparing  our 
information  quality  guidelines.  Outlined 
below  are  the  responsibilities  of  the 
Department  of  Commerce  and  the 
responsibilities  of  the  individual 
operating  units  of  the  Department 

/  Department  of  Commerce 
RFsponsibilities 

The  Department  of  Commerce  Chief 
Information  Officer  (CIO)  will  prepare 
and  submit  reports  annually  to  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  regarding  the 
number  and  nature  of  complaints 
received  bv  the  Department  of 
Commerce  regarding  Department 
compliance  with  the  OMB  guidelines 
concerning  the  qualitv,  objecfivitv. 
utility,  and  integrity  of  information  and 
how  such  complaints  were  resolved,  as 
required  bv  section  ,515  of  the  Treasurv 
and  General  Government 
.\ppropriations  .\ct  for  FY  JOOl  (Public 
Law  106-554)  and  the  OMB  C;uidelines, 

//.  Operatmg  Unit  Responsibilities 

The  operating  units  of  the  Department 
are  organizational  entities  outside  the 
Office  of  the  Secretar\-  charged  with 
carrving  out  spec  ified  substantive 
functions  (;  e  ,  programs)  ui  the 
Department   For  purposes  of  this 
document,  operatmg  unit 
responsibilities  will  apply  to  the  Office 
of  the  Secretary  also 

1  By  October  1,  2002.  document  and 
make  available  to  the  public  information 
qualitv  standards  that  address  th*- 
requirements  of  quality,  objectivitv 
utilitv,  and  integritv  for  all  non-exempt 
information  disseminated  h\  the 
operating  unit 

2  By  October  1,  2002,  establish 
administrative  mechanisms  allowing 
affected  persons  to  seek  and  obtain 
correction  of  information  maintained 
and  disseminated  by  the  operating  unit 
on  or  after  0(  tober  1,  2002  that  dufs 
not  crmipK  with  these  Department 
guidelines  and  the  (JMB  guidelines. 


The  operating  unit  will  respond  to  all 
initial  requests  within  60  calendar  days 
of  rec:eipt   If  the  request  requires  more 
than  60  calendar  days  to  resolve,  the 
operating  unit  will  inform  the 
complainant  that  more  time  is  required 
and  indicate  the  reason  why  and  an 
estimated  decision  date.  The  operating 
unit  will  respond  to  all  requests  for 
appeals  within  60  calendar  days  of 
receipt   If  the  request  requires  more  than 
60  calendar  days  to  resolve,  the 
operating  unit  will  inform  the 
complainant  that  more  time  is  required 
and  indicate  the  reason  why  and  an 
estimated  decision  date. 

In  cases  where  the  operating  unit 
disseminates  a  study,  analysis,  or  other 
information  prior  to  the  final  operating 
unit  action  or  information  product, 
requests  for  correction  will  be 
considered  prior  to  the  final  operating 
unit  action  or  information  product  in 
those  cases  where  the  operating  unit  has 
determined  that  an  earlier  response 
would  not  undulv  delay  issuance  of  the 
operating  unit  action  or  information 
product  and  the  complainant  has  shown 
a  reasonable  likelihood  of  suffering 
actual  harm  from  the  operating  unit's 
dissemination  if  the  operating  unit  does 
not  resolve  the  complaint  prior  to  the 
final  operating  unit  action  or 
information  product. 

Note:  The  giiuielines  addressed  in  items  1 
diiii  2  I  over  information  disseminated  on  or 
after  October  1,  2002,  regardless  of  when  the 
information  wa.><  first  disseminated,  except 
thai  pre-dissemiiidtion  review  procedures 
shall  apply  onlv  to  infMrmation  first 
disseminated  on  or  after  October  1.  2002. 
Covered  information  disseminated  will 
1  iimplv  with  all  applif.able  OMB  Information 
Qualitv  Guidelines  as  well  as  these 
Department  of  Commerce  Information 
Qualitv  Guidelines, 

3   Beginning  on  October  1.  2002, 
demonstrate  in  the  operating  unit's 
Paperwork  Redui  tion  Act  (PRA) 
submissions  to  OMB  the    practical 
utility"  of  a  proposed  collection  of 
information  that  the  operating  unit 
plans  to  disseminate.  Additionally,  for 
all  proposed  collec:tions  of  information 
that  will  be  disseminated  to  the  public, 
denwmstrate  in  the  operating  unit's  PRA 
clearance  submissions  to  OMB  that  the 
(iroposed  collection  of  information  will 
result  ill  informatum  that  will  be 
collected,  maintained,  and  used  in  a 
wav  ciinsistent  with  applicable 
information  qualitv  guidelines. 

4.  Assist  the  Department  CIO  in  the 
pre[)ar<ition  of  annual  reports  to  OMB  by 
providing  information  requested  by  the 
Department  CIO, 


Response  to  Comments 

The  Department  and  its  operating 
units  received  eleven  responses  to  the 
request  for  comments.  Four  responses 
were  received  from  public  interest 
groups:  one  was  from  a  voluntary 
professional  association:  two  were  from 
a  for-profit  corporation:  and  four  were 
from  industry  associations.  Some  of  the 
comments  contained  in  the  submissions 
were  addressed  either  to  the  entire 
Federal  government  or  to  agencies  other 
than  the  Department.  In  this  notice,  the 
Department  is  responding  only  to 
comments  relevant  to  its  applicable 
information  quality  standards.  In 
addition,  the  Department  has  received 
further  guidance  from  OMB  (OMB 
guidance.  June  10)  on  the  development 
of  information  quality  guidelines,  which 
helps  the  Department  respond  to  some 
of  the  comments.  A  detailed  analysis  of 
the  comments,  and  the  Department's 
response  based  on  both  the  comments 
anci  the  OMB  guidance,  follows. 

General 

Comment:  Some  commenters 
suggested  that  the  Department  and  its 
operating  units  should  view  information 
qualitv  as  a  "performance  goal."  One  of 
these  commenters  requested,  in 
particular,  that  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  list  the  names  of  the 
component  offices  (e.g..  National  Marine 
Fisheries  Service.  National  Weather 
Service,  etc.)  that  will  be  subject  to  the 
guidelines. 

Response:  In  keeping  with  the 
guidance  provided  by  OMB.  the 
Department  views  its  information 
quality  guidelines  as  performance 
standards.  NOAA's  information  quality 
guidelines  apply  to  all  its  line 
(component)  offices. 

Comment:  Some  commenters 
suggested  that  the  Department  provide 
additional,  subsequent  opportunity  in 
the  future  for  further  public  comment 
on  the  guidelines  after  publication  on 
October  1.  2002.  These  commenters 
noted  that  the  Department's  guidelines 
lack  a  centralized  focus  and 
commitment  to  implementation  of  the 
new  information  quality  and  oversight 
svstem  and  administrative  correction 
mechanisms.  These  commenters  stated 
that  the  Department  must  establish  a 
complete,  centrally  focused  and 
harmonized  information  correction 
system. 

Response:  Pursuant  to  public  request, 
the  Department  extended  for  30  days  the 
period  for  public  comments  on  its  draft 
guidelines.  While  the  Department 
would  like  to  gather  additional  public 
input,  further  extension  of  the  public 
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comment  period,  or  a  further  round  of 
comments,  is  not  possible  due  to  the 
statute's  October  1,  2002,  deadline  for 
implementation  of  the  Department's 
information  quality  guidelines. 

Comment:  Some  commenters  noted 
that  the  Department's  guidelines  lack  a 
centralized  focus  and  commitment  to 
implementation  of  the  new  information 
quality  and  oversight  system  and 
administrative  correction  mechanisms. 
These  commenters  stated  that  the 
Department  must  establish  a  complete, 
centrally  focused  and  harmonized 
information  correction  system. 

Response:  As  to  adopting  a  single, 
central  information  correction  system, 
the  Department's  guidelines  reflect  the 
reality  of  the  broad  scope  of  the 
Department's  mandate,  from  conducting 
each  decennial  census  to  forecasting  the 
weather.  In  keeping  vsrith  the  first 
principle  stated  by  OMB  in  its  owm 
guidance  to  federal  agencies,  a  one-size- 
fits-all  approach  is  not  effective  (67  FR 
at  8452).  Were  the  Department  or  some 
of  its  component  operating  units  (OUs) 
to  attempt  to  apply  a  single  centralized 
standard,  it  would  necessarily  be  far  less 
specific — and  less  effective  as  a 
performance  standard — than  the 
approach  taken. 

Comment:  Several  commenters  urged 
the  Department  to  establish  a 
permanent,  dedicated  area  on  its  Web 
site  where  all  documents,  notices  of 
existing  challenges  to  disseminated 
data,  resolutions  of  those  challenges, 
uncorrected  information  foimd  wanting, 
and  other  items  related  to  guidelines 
can  be  disseminated. 

Response:  The  Department  and  its 
OUs  will  publish  the  information 
quality  guidelines  as  well  as  other 
appropriate  information  on  their 
respective  Web  sites  for  public  use. 

Comment:  Some  of  the  commenters 
pointed  out  that  the  guidelines  fail  to 
require  that  the  dissemination  of  the 
corrected  data  will  be  accomplished  in 
a  manner  equal  to  the  dissemination  of 
and  proportional  to  the  significance  and 
importance  of  the  original  data. 

Response:  The  form  of  corrective 
action  will  be  determined  by  the  nature 
and  timeliness  of  the  information 
involved  and  such  factors  as  the 
significance  of  the  error  on  the  use  of 
the  information  and  the  magnitude  of 
the  error. 

Comment:  Some  conunenters 
suggested  that  the  Department's 
guidelines  have  not  proposed  complete, 
functional,  and  responsible 
administrative  review  mechanisms  that 
will  afford  affected  parties  meaningful 
opportunity  to  ensure  data  quality  and 
obtain  timely  correction  of  flawed 
information. 


Response:  OMB  notes  that  under  its 
guidelines  "agencies  need  only  ensure 
that  their  owm  guidelines  are  consistent 
with  *   *   *  OMB  guidelines,  and  then 
ensure  that  their  administrative 
mechanisms  satisfy  the  standards  and 
procedural  requirements  in  the  new 
agency  guidelines."  (67  FR  at  8453).  In 
keeping  with  this  directive,  tlie 
administrative  review  mechanisms 
adopted  by  the  Department's  OUs  are 
designed  to  ensure  a  fair  opportunity  to 
seek  and  obtain  correction  of 
information  that  does  not  comply  with 
applicable  guidelines. 

Comment:  Some  commenters  urged  a 
clear  statement  in  the  guidelines  that 
these  mechanisms  are  available  for 
challenges  based  on  alleged  non- 
conformance with  the  OMB  or  the 
Department's  guidelines. 

Response:  Administrative 
mechanisms  are  provided  for 
appropriate  challenges  based  on  all 
applicable  guidelines. 

Comment:  One  commenter  urged  the 
Department  to  make  every  effort  to 
clearly  assert  that  the  guidelines  are  not 
judicially  reviewable  and  that  the 
Department  is  not  legally  bound  by  the 
guidelines  and  has  the  right  to  depart 
from  them  when  appropriate. 

Response:  The  Department  takes  the 
mandate  of  Section  515  seriously  and 
has  published  information  quality 
guidelines  and  standards  designed  to 
ensure  and  maximize  the  quality  of 
information  that  it  disseminates  and 
will  comply  with  those  guidelines  and 
standards.  The  Department  notes  that 
the  guidelines  are  not  intended  to 
provide  any  right  to  judicial  review. 

Comment:  Chie  commenter  suggested 
that  the  Department  state  that  public 
access  to  information  is  a  central 
government  responsibility  that  the 
agency  will  uphold  and  that  the 
guidelines  should  not  impose 
unnecessary  administrative  hiu^dens  that 
would  inhibit  agencies  from  continuing 
to  disseminate  information  that  can  be 
of  great  benefit  and  value  to  the  public. 
The  commenter  suggested  that  the 
Department  should  look  to  Section  515 
itself  to  determine  the  scope  and 
components  that  are  required  to  be  in 
the  guidelines.  This  commenter  also 
stated  that  Section  515  should  be 
reviewed  as  a  clarification  of  the 
Paperwork  Reduction  Act  (PRA)  and 
that  the  Department  should  state  that 
"quality"  is  only  one  factor  to  consider. 
The  commenter  stated  that  the  agency 
must  answer  to  its  core  substantive 
mission,  operate  within  budgetary 
constraints,  and  consider  the  benefits  of 
timely  dissemination. 

Response:  The  Department  agrees  that 
public  access  to  information  is  a  central 


government  responsibility  and  intends 
to  apply  its  information  quality 
guidelines  in  ways  conducive  to  wide 
dissemination  of  information  that  is  of 
benefit  and  value  to  the  public.  The 
Department  agrees  that  nothing  in 
Section  515  is  intended  to  diminish  or 
interfere  with  the  Department's  core 
substantive  mission  and  activities,  or  its 
ability  to  operate  within  budgetary- 
constraints  to  timely  disseminate 
beneficial  information  to  the  public. 

Comment:  One  commenter  urged  the 
Department  to  provide  appropriate 
policy  direction  to  its  operating  units 
regarding  the  data  quality  standards  and 
pre-dissemination  review  procedures  to 
ensure  that  the  OMB  information 
quality  standards  will  be  met. 

Response:  Such  policy  direction  has 
been  an  integral  part  of  the 
Department's  implementation  of  OMB's 
guidelines. 

Comment:  Some  commenters  noted 
that  the  Department  should  provide 
effective  procedures  for  the  timely 
correction  of  information  determined  to 
be  flawed  and  for  appropriate 
prohibitions  on  further  use  and 
dissemination  of  such  information  until 
it  is  corrected. 

Response:  In  keeping  with  OMB's 
directive,  the  administrative  review 
mechanisms  adopted  by  the 
Department's  OUs  are  designed  to 
ensure  a  fair  opportunity  to  seek  and 
obtain  correction  of  information  that 
does  not  comply  with  applicable 
guidelines.  In  any  given  instance,  the 
form  of  corrective  action  will  be 
determined  by  the  nature  and  timeliness 
of  the  information  involved  and  factors 
including,  but  not  limited  to.  the 
significance  of  the  error  on  the  use  of 
the  information  and  the  magnitude  of 
the  error. 

Comment:  Some  commenters  noted 
that  the  Department  should  revise  its 
draft  guidelines  to  address  the  open 
issues,  eliminate  (or  carefully 
circumscribe  and  narrow)  the  proposed 
exemptions  and  limitations,  and  set 
forth  a  complete,  centrally  focused  data 
correction  scheme  for  the  Department 
that  implements  new  information 
quality  and  oversight  systems  and  the 
full  administrative  correction 
mechanisms  contemplated  by  Congress 
and  OMB.  The  commenters  stated  that 
the  changes  should  include  the  specific 
measures  recommended  herein. 

Response:  The  OMB  guidelines 
clearly  state  that  agencies  should 
incorporate  the  standards  and 
procedures  required  by  OMB's 
"guideKnes  into  their  existing 
information  resources  management  and 
administrative  practices  rather  than 
create  new  and  potentially  duplicative 
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or  cuntraditton,  processes."  (67  f'K  at 
8453) 

Scope 

Commpnt  Several  commenters  stated 
that  the  Department  should  revise  the 
"Scope  ■  sentence  to  read     These 
guidelines  cover  information 
disseminated  fas  defined  in  tneOMB 
Ciuideliiiei)  bv  the  De[)artmenl  on  nr 
after  October  1.  2002.  regardless  nf 
when  the  information  was  first 
disseminated 

Rfsponsp  The  Department  has 
clarified  that  it  is  the  pre-disseminalion 
review  procedures  that  will  apply  only 
to  information  first  disseminated  on  or 
after  ()( tober  1    2002   The  .Scope  section 
now  clearh  states  that  the  pre 
dissemination  review  requirement 
applies  to  information  that  the  agen(  v 
first  disseminates  on  or  after  Ot  tober  1 
2002.  and  that  the  administrative 
correction  mechanisms  applv  to 
information  that  the  ageni  \ 
disseminates  on  or  after  October  1 . 
2002.  rei;arciless  of  when  the  a^eni  v  first 
disseminated  the  information  Thi> 
language  is  consistent  with  OMB  s 
^^uidance  to  federal  agencies 

Intormation  \ot  Covprpd  by  the 
Depurtwfnt  s  LJuidf lines 

Comment:  Some  commenters 
express»'d  (  on(  erns  about  the 
Department  >  exemption  of  lertain 
information  from  the  i^uidelines  Some 
of  these  ct)mmenters  susy^ested  that  the 
exemptions  be  'eliminated  or  narrowlv 
circums(  ribed'   to  prevent  underniiniiit; 
the  mandate  of  the  Act  One  Lomnieuter 
objected  to  OMBs  creation  of 
exemptions  not  authorized  hv  Section 
515  and  the  inconsistencv  between 
OMBs  "dissemination    exemptions  in 
its  Section  515  t^uidelines  with  OMBs 
broader  definition  of    dissemination  '  in 
implementint;  the  PFL\  This  i  ommenter 
also  objected  to  additional  exemptions 
proposed  bv  federal  agencies.  One 
commenter  noted  that  OMB  exempts 
some  tvpes  and  i:ategories  of 
information  from  the  t;uidelines  and 
argues  that  neither  OMB  nor  the 
agenc:ies  has  Unjal  authoritv  to  exempt 
"anv  information  that  an  agen(  \  has  in 
fact  made  public     This  commenter 
further  objected  to  agency' inclusion  of 
OMB  exemptions  and  to  anv  agency 
interpretations,  changes,  or  exemptions 
that  differ  from  OMB  s 

Response  The  Department  is 
implementing  the  guidani:e  (guidelines 
and  lune  10  supplemental  information) 
developed  by  OMB  (iomments  raising 
concerns  with  the  OMB  guidelines  are 
outside  the  scope  of  the  Department's 
actums  The  Department  has  clarified 
that  the  exemption  for  press  releases 


iiiiU  applies  to  press  releases 
iheinselves  and  not  to  any  background 
information  on  which  the  press  release 
IS  based  The  Department  and  its  OUs 
did  not  create  exemptions  in  addition  to 
those  outlined  bv  OMB 

Comment  Two  commenters  noted 
that  Section  515  lists  no  exceptions  to 
information  disseminated  by  an  agency 
,ind.  therefore,  the  Department  should 
not  attempt  to  restrict  coverage  by 
iMrrowmg  the  classifications  of 
information  covered.  The  commenters 
believe  that  all  information 
disseminated  In  the  Department  should 
be  covered  bv  the  guidelines,  including 
information  "initiated  or  sponsored"  by 
the  Department  and  third  partv 
information  that  the  Department 
disseminates  in  a  manner  that 
reasonablv  suggests  that  the  agency 
agrees  with  the  information  The 
1  ommenters  suggested  that  the 
Department  should  include 

information  contained  in  rulemaking 
do(  kels    among  the  classes  of 
information  ( overtMl 

Hespon'^e  The  Department  notes  that 
the  information  not  covered  by  the 
guidelines  includes  information  that  is 
not  •  ilissemiiiated'   to  the  public:  by  the 
Department  (such  as  intra-  or  inter- 
agencv  information  or  responses  to 
requests  through  FOIA.  the  Privacy  Act. 
eti   )  and  information  that  is  already 
publu  (su(  h  as  press  releases,  public 
filings,  etc.).  The  Department  also  points 
out  that  all  ""information" 

(iisseminateil  ■ — as  those  terms  are 
di'fined  bv  OMB— bv  the  Department  is 
cohered  b\  these  guidelines,  including 
third  partv  information  In  addition. 
OMB  exempted  some  types  and 
categories  of  information  within  the 
statutory  directive  to    provide  policy 
and  procedural  guidance  to  Federal 
ageniies  for  ensuring  and  maximizing 
the  qualitv.  objectivity,  utility,  and 
integritv  of  information."  The 
Department  has  no  control  over  the 
qualitv  of  information  submitted  to  the 
agencv  during  a  rulemaking.  However, 
anv  such  information  on  which  the 
Department  might  rely  would  be  subject 
to  the  guidelines'  provisions  on  third 
part\  information. 

C'omment  Several  commenters 
suggested  that  these  exemptions, 
especiallv.  but  not  limited  to.  those 
covering  adjudiiatory  proceedings  and 
notice  and  comment-type  proposed 
action,  mav  undermine  the  mandate  of 
Section  515.  The  commenters  suggested 
that  information  dissemination  as  part 
of  a  prop(jsed  rule  or  proposed  NRDAR 
plan  not  be  excluded  from  the 
a[)plication  of  the  guidelines  However, 
another  commenter  stated  that  the 
rulemaking  process  affords  adequate 


procedures  and  opportunities  for 
questioning  and  correcting  information 
and  that  data  disseminated  from  a 
rulemaking  process  should  not  be 
eligible  for  dispute  under  the 
information  quality  administrative 
mechanism. 

Response:  Regarding  the  commenters' 
suggestion  that  the  Department  include 
adjudicatory  proceedings  within  the 
coverage  of  the  guidelines,  the 
Department  notes  that  in  the  preamble 
to  the  OMB  guidelines.  OMB  stated: 

rhere  are  well-established  procedural 
safeguards  and  rights  to  address  the  qualitv 
lit  ad)iidii  atorv  dec  isions  and  to  provide 
persons  wilh  an  upportunitv  to  contest 
del  isions  These  guidelines  do  not  impose 
anv  additional  requirements  on  agencies 
during  ad|udi(  alive  pro(  eedings  and  do  not 
provide  parties  to  such  adiudii:ative 
proceedings  anv  additional  rights  of 
challenge  <ir  appeal  IfiT  FR  at  84.i4). 

The  Department  agrees  with  this 
reas(ming  and  has.  therefore,  retained 
the  e.xemption  for  adjudicatory 
processes. 

The  Department's  guidelines, 
including  those  of  all  the  OUs,  do  not 
exempt  information  included  in  a 
rulemaking.  However,  the  guidelines 
maintain  the  integrity  of  the  rulemaking 
process  by  addressing  requests  for 
correction  in  a  way  that  does  not  disrupt 
that  process.  This  is  in  keeping  with 
OMBs  frequent  reiteration,  in  its 
guidance,  that  disruption  of  existing 
processes  is  neither  contemplated  nor 
desired. 

Further,  the  Department  notes  that  the 
commenters  may  have  misunderstood 
the  language  in  its  draft  guidelines 
concerning  such  actions.  Informal  and 
formal  rulemakings  and  Natural 
Resource  Damage  Assessment  and 
Restoration  Plans  (NRDAR  Plans)  are 
subject  to  these  guidelines.  As  such,  the 
information  quality  standards  remain 
applicable  to  information  disseminated 
as  part  of  a  proposed  rule  or  a  proposed 
Natural  Resource  Plan. 

Comment:  Some  commenters  stated 
that  there  are  no  "case-by-case  " 
exemptions  from  applicability  of  the 
guidelines  and  states  that  "Congress 
clearly  intended  OMBs  Data  Quality 
guidelines  to  apply  to  all  information 
that  agencies  subject  to  the  PRA  in  fact 
make  public."  The  commenters' 
examples  suggest  that,  with  regard  to 
the  meaning  of  "information.  "  the  reach 
of  Section  515  is  identical  to  that  of  the 
PRA.  The  commenters  complain  that 
agencv  proposals  "exempt  material 
relating  or  [sic]  adjudicatory 
proceedings  or  processes,  including 
briefs  and  other  information  submitted 
to  courts."  The  commenters  state  that 
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neither  OMB  nor  any  federal  agency  has 
authority  to  make  this  exemption. 

Response:  This  exemption  was  listed 
specifically  by  OMB  in  its  owrn 
information  quality  guidelines  to  federal 
agencies,  and  the  Department  believes  it 
is  appropriate  and  in  keeping  with  long- 
established  principles  of  adjudicative 
processes,  which  have  many  inherent 
safeguards. 

Standards  and  Pre-dissemination 
Review:  Influential  Information  and 
Objectivity 

Comment:  Two  commenters  pointed 
out  that  the  Department  failed  to 
provide  any  guidance  on  how 
influential  scientific  or  technical 
information  will  be  subjected  to  the 
required  higher  standards  for  quality 
and  greater  transparency.  These 
commenters  stated  that  the  high  level  of 
generality  provides  insufficient 
guidance  to  NOAA's  Fisheries  Service, 
whose  technical  fishery  conservation 
and  management  data  is  used  to  regiUate 
fisheries.  Some  other  commenters  stated 
that  the  Department  failed  to  address 
appropriate  standards  of  objectivity  for 
influential  information. 

Response:  The  Department  has 
revised  the  guidelines  to  provide  clearer 
guidance  on  quality  standards  for 
influential  information  and  objectivity. 
The  Department  recognizes  the 
importance  of  influential  information 
that  may  be  used  in  decisions  such  as 
fishery  conservation  and  management. 
NOAA  has  revised  its  guidelines  to 
discuss  meeting  the  objectivity  standard 
for  influential  information. 

Comment:  One  commenter  stated  that 
the  Department  should  narrowly  define 
"influential"  information,  employing  a 
high  threshold  for  coverage  to  maximize 
its  flexibility  and  preserve  its  ability  to 
act  in  a  timely  fashion. 

Response:  The  Department  recognizes 
that  a  balancing  process  is  involved  in 
defining  "influential"  information.  In 
keeping  with  OMB's  directive  that  each 
agency  "define  'influential'  in  ways 
appropriate  for  it  given  the  nature  and 
multiplicity  of  issues  for  which  the 
agency  is  responsible"  (67  FR  at  8460). 
the  Department's  OUs  have  defined 
"influential"  in  ways  appropriate  to 
their  specific  missions  and  activities, 
with  the  goal  of  ensuring  and 
maximizing  information  quality. 

Comment:  Some  commenters 
suggested  that  the  Department  should 
abandon  its  proposed  "objectivity" 
standard  and  instead  should  adopt  the 
"objectivity"  standard  established  by 
OMB  for  non-scientific,  non-financial 
and  non-statistical  information.  These 
commenters  stated  that  the  Department 


should  also  direct  its  operating  units  to 
do  the  same. 

Response:  As  the  Department  has 
noted  above,  OMB  has  stressed  that  its 
guidelines  are  intended  to  be  flexible 
and  that  a  one-size-fits-all  approach  has 
not  been  taken,  and  that  it  has 
deliberately  allowed  agencies  to  tailor 
their  guidelines  to  their  mission  and 
activities. 

Comment:  Two  commenters  slated 
that  the  Department  should  define  the 
categories  of  information  that  are 
"influential"  scientific,  financial,  and 
statistical  information  and  include 
within  those  categories  all  information 
disseminated  in  connection  with 
NRDAR  Plans.  Two  commenters 
objected  to  the  fact  that  some  agencies 
neither  adopted  OMB's  definition  of 
"influential"  nor  provided  one  of  their 

own. 

Response:  The  Department  does  not 
believe  it  is  appropriate  to  list 
prospectively  all  information  that  may 
be  "influential."  Rather,  the  OUs  have 
defined  the  term  "influential,  "  either  by 
adopting  or  adapting  OMB's  definition 
of  that  terra,  and  will  characterize 
specific  information  as  such  when 
appropriate.  Certain  information,  such 
as  the  gross  domestic  product,  can 
readily  be  predicted  to  consistently 
meet  BEA's  definition.  However, 
NRDAR  Plans  would  not  typically  meet 
the  "influential"  threshold  established 
by  NOAA.  Such  Plans  deal  with  site- 
specific  liabilities  of  one  or  several 
persons  responsible  for  unlawful 
releases  of  hazardous  substances  or  oil. 
As  such,  NRDAR  Plans  are  not  expected 
to  have  a  genuinely  clear  and 
substantial  impact  on  major  public 
policy  and  private  sector  decisions. 

Comment:  One  conmienter  suggested 
that  the  Department  shoiUd  not  unduly 
limit  the  concept  of  "quality" 
information  by  narrow  definitions  of  the 
terms  "objectivity,  utility,  and 
integrity."  This  commenter  suggested 
that  the  Department  should  begin  the 
description  of  objectivity  by  pointing 
out  that  the  term  "objectivity"  includes 
both  the  substance  of  information  and 
its  presentation. 

Response:  The  Department  has 
revised  the  defiiutions  of  objectivity, 
utility,  and  integrity,  to  incorporate  the 
suggestion  concerning  both  the 
substance  and  presentation  of 
information. 

Comment:  Some  commenters  objected 
to  the  use  of  policy-driven  or  mission- 
driven  assumptions  or  factors  by 
agencies  in  connection  with  risk 
assessments.  These  conmienters  stated 
that  only  numerical  information  or 
factors  can  be  considered  in  risk 
assessments  and  that  risk  management 


policy  decisions  should  be  clearly 
separated  from  the  presentation  of 
scientific  data  and  analysis. 

Response:  The  Department  believes 
that  an  agency's  (or  operating  unit's) 
activities  and  decisions  must  be 
consistent  with  and  based  upon  its 
statutory  mandate.  Nothing  in  Section 
515  or  in  the  OMB  guidelines  repeals  or 
amends  the  specific  statutes  governing 
agency  action.  Consistent  with  these 
statutes,  the  guidelines  of  all  the 
Department's  OUs  require  an  absence  of 
bias  in  both  the  presentation  and 
substance  elements  of  objectivity.  In 
addition,  the  Department  and  all  of  its 
OUs  are  committed  to  transparency 
about  how  analytic  results  are 
generated,  in  terms  of  the  specific  data 
used,  the  various  assumptions 
employed,  the  specific  analytic  methods 
applied,  and  the  statistical  procedures 
emploved,  consistent  with  other 
compelling  interests  such  as  privacy, 
trade  secrets,  intellectual  property,  and 
other  confidentiality  protections. 
Comment:  Several  commenters 
pointed  out  that  NOAA  completely 
failed  to  either  adopt  or  adapt  the 
quality  principles  of  the  Safe  Drinking 
Water  Act  (SDWA)  for  risk  assessment. 
Two  commenters  stated  that  federal 
agencies  must  adopt  (not  adapt)  both  the 
SDWA  science  quality  and  risk 
assessment  standards  unless  they 
conflict  with  other  federal  statutory 
requirements.  Two  of  the  commenters 
suggested  that  NOAA  should  adopt  the 
SDWA  standards,  including  a 
conmiitment  to  apply  best  available 
science  for  all  influential  scientific 
information  it  disseminates,  including 
information  disseminated  in  connection 
with  NRDAR  plans.  These  commenters 
stated  that  NOAA  should  specificedly 
adopt  the  SDWA  statutory  risk  criteria 
for  health  assessments  and  apply  them 
to  NRDAR  plans. 

Response:  Although  Section  515  does 
not  mention  either  risk  assessments  or 
the  Safe  Drinking  Water  Act.  the  OMB 
guidelines  clearly  direct  agencies  to 
adopt  or  adapt  the  risk  principles  of  the 
SDWA.  Specifically,  the  OMB 
guidelines  state  that  "(w]ith  regard  to 
analysis  of  risks  to  human  health,  safety 
and  the  environxnent  maintained  or 
disseminated  by  the  agencies,  agencies 
shall  either  adopt  or  adapt  the  quality 
principles  applied  by  Congress  to  risk 
information  used  and  disseminated 
pursuant  to  the  Safe  Drinking  Water  Act 
Amendments  of  1996  "  NOAA's 
guidelines  meet  this  requirement. 
NOAA  has  included  in  its  guidelines  a 
separate  section  discussing  specifically 
the  SDWA  criteria  for  risk  assessments. 
This  discussion  explains  the  adaptation 
of  the  SDWA  criteria  for  "influential  " 
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information  that  constitutes  assessment 
of  nsk  to  human  health,  safety,  or  the 
environment 

As  to  the  suggestion  by  some 
commenters  that  the  SDWA  criteria 
apply  to  NRDAR  Plans,  the  Department 
points  out  that  NRDAR  Plans  are  based 
upon  existing  statutory,  regulatory,  and 
other  guidance  that  may  not  be 
completelv  compatible  with  the  SDWA 
criteria.  A  natural  resource  damage 
assessment  (NRDA)  addresses  the 
adverse  impacts  of  past  unlawful 
releases  of  hazardous  substances  or  oil 
to  determine  the  liability  of  the 
person(s)  responsible  for  those  unlawful 
releases.  This  liability  is  measured  by 
the  cost  of  actions  to  restore  the  natural 
resources  injured  by  the  releases  Each 
NfRDA  is  highly  fact,  site,  and  partv- 
specific  The  impact  of  an  NRDA  on  one 
or  a  few  persons'  liability  for  past 
actions  does  not  constitute  the  forward- 
looking  impact  intended  to  be  included 
m  the  category'  of  influential 
information  or  SDWA  risk  assessment 
NRDAs  are  not  risk  assessments  as  that 
term  is  used  in  the  SDWA  or  the  OMB 
guidelines  The  action  to  be  taken  as  a 
result  of  a  NRD.^  is  mandated  by  law 
and  designed  to  return  the  environment 
to  the  condition  it  would  have  been  had 
the  release  not  occurred.  Thus.  NRDAs 
are  not  analyses  of  the  possible  effects 
on  the  environment  of  taking  or  not 
taking  some  future  action  as  are  SDWA 
risk  assessments 

Comment:  Two  commenters  urged 
NO.\A  to  consider  quality  information 
as  that  which  is  "excellent,  complete, 
up-to-date,  and  accurate  "  These 
commenters  stated  that  NOAA  should 
adopt  and  expand  upon  the  standards 
set  forth  in  the  SDWA.  with  more 
specific  guidance  regarding  all  data, 
especially  'original  data  "  The 
commenters  suggested  these  addititinal 
factors  include: 

(1)  Whether  the  most  accurate  methods 
were  used  to  collect  information: 

(2)  Whether  data  measurement 
methodologies  were  validated; 

(3)  Whether  quality  assurance/quality 
control  techniques  were  applied; 

(4)  Whether  methods  used  produce  data 
relevant  to  study  hypotheses; 

(5)  Whether  any  experimental 
conditions  were  carefully  controlled; 

(6)  Whether  confounding  factors  were 
eliminated  or  successfully  controlled; 

(7)  Whether  covariates  were 
successfully  controlled; 

(8)  Whether  the  degree  and  source  of 
measurement  variation  were 
determined; 

(9)  Whether  the  data  were  collected  by 
those  with  requisite  qualifications; 


(10)  Whether  study  materials/ 
populations  were  representative  of 
conclusions; 

(11)  Whether  appropriate  statistical 
methodologies  were  employed;  and 

(12)  Whether  weight-of-evidence 
analysis  was  applied  to  the 
information. 

Response:  All  of  the  Department's 
OUs  strive  to  maintain  and  disseminate 
information  that  is  excellent,  complete, 
up  to  date,  and  accurate  and  their 
guidelines  are  designed  to  achieve  that 
goal.  However,  the  suggested  additional 
factors,  which  go  beyond  those 
enumerated  in  the  SDWA.  are  not  all 
appropriate  to  every  review  of 
influential  information  or  to  every  risk 
assessment  and  therefore  would  not  be 
appropriate  as  standards.  The 
Department  notes  that  NOAA  has  added 
additional  criteria  concerning  risk 
assessment  to  its  guidelines. 

Comment:  One  commenter  felt  that 
OMB  went  far  beyond  the  congressional 
mandate  to  inappropriately  ask  agencies 
to  adapt  or  adopt  the  SDWA  risk 
assessment  principles.  The  commenter 
stated  that  Department  should  state  that 
the  type  of  peer  review  envisioned  by 
the  SDWA  is  inappropriate  for  all  types 
of  risk  analysis  and  may  conflict  with 
underlying  statutes. 

Response:  In  keeping  with  OMB's 
guidance,  the  Department  has  adapted 
the  risk  assessment  principles  of  the 
SDWA 

Standards  and  Pre-dissemination 
Review:  Robustness 

Commenter:  One  commenter  stated 
that  OMBs  guidelines  require 
robustness  checks  for  information  that 
the  agency  cannot  disclose,  such  as 
Confidential  Business  Information,  but 
which  is  material  to  information  that  the 
agency  does  disseminate.  The 
tummenter  proposed  a  standard  for 
such  robustness  checks.  This 
commenter  also  stated  that  OMB's 
■general  standard'  for  these  robustness 
checks  is  "that  the  information  is 
capable  of  being  substantially 
reproduced,  subject  to  an  acceptable 
degree  of  imprecision' "  (citing  67  FR  at 
8452.8457). 

Response:  The  OMB  Guidelines  state 
that: 

In  situations  where  public  access  to  data 
and  merhods  will  not  occur  due  to  othar 
Lompelhng  interests,  agencies  shall  apply 
especially  rigorous  robustness  checks  to 
analytic  results  and  document  what  checks 
were  undertaken,  .\gency  guidelines  shall, 
however,  in  all  cases,  require  a  disclosure  of 
the  specific  data  sources  that  have  been  used 
and  the  specific  quantitative  methods  and 
assumptions  that  have  been  employed.  Each 
agency  is  authorized  to  define  the  type  of 


robustness  checks,  and  the  level  of  detail  for 
documentation  thereof,  in  ways  appropriate 
for  it  given  the  nature  and  multiplicity  of 
issues  for  which  the  agency  is  responsible. 

Where  em  operating  unit  of  the 
Department  relies  on  information  that 
cannot  be  disclosed  to  support 
influential  information  that  it 
disseminates,  it  performs  and  discloses 
robustness  checks  according  to  the 
requirements  set  by  OMB  Guidelines 
and  implemented  in  its  own 
information  quality  guidelines. 

Standards  and  Pre-dissemination 
Review:  Third  Party  Data 

Comment:  Some  commenters 
suggested  that  information  generated  by 
third  parties,  such  as  states, 
municipalities,  and  private  entities,  that 
is  relied  upon  and  disseminated  by  the 
Department  is  subject  to  the 
requirements  of  Section  515.  The 
commenters  stated  that  such 
information  is  subject  to  the  same  data 
quality  standards,  pre-dissemination 
review  procedures,  and  administrative 
correction  mechanisms  as  information 
generated  by  the  Department. 

Response:  The  Department  has  added 
language  specifically  dealing  with  third 
party  information.  The  Department 
believes  it  may  use  reliable  outside 
information,  even  though  third-party 
sources  such  as  states,  municipalities, 
and  universities  are  not  themselves 
subject  to  Section  515.  The  scientific 
instrumentalities  of  such  third  parties 
play  an  appropriate  role  in  providing 
scientific,  financial,  or  statistical 
information  to  federal  agencies. 

The  diverse  operating  units  of  the 
Department  use  such  third-party 
information  in  varying  ways.  When 
used  to  develop  information  products  or 
to  form  the  basis  of  a  decision  or  policy, 
this  information  is  then  subject  to  the 
OUs'  guidelines.  Thus,  for  an  OU  to  use 
third-party  information,  it  must  be  of 
known  quality,  and  any  limitations, 
assumptions,  collection  methods,  or 
uncertainties  concerning  it  must  be 
taken  into  account. 

Comment:  Some  commenters 
acknowledged  a  distinction  between 
information  generated  outside  the 
Department  and  not  used,  relied  upon, 
or  endorsed  by  the  Department,  but 
merely  made  public  by  the  Department, 
and  information  generated  outside  the 
Department  and  used,  relied  upon,  or 
endorsed  by  the  Department.  Two  of 
these  commenters  stated  that  this  was  a 
distinction  without  a  difference  and  that 
the  guidelines  should  apply  to  both 
types  of  dissemination.  One  commenter 
stated  that  "the  data  quality  guidelines 
should  clearly  state  that  they  only  apply 
to  information  disseminated  from  the 
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agency  itself  and  not  when  the  agency 
is  merely  acting  as  a  conduit  of 
information." 

Response:  For  Section  515  to  apply, 
information  must  be  "disseminated."  By 
definition,  "dissemination"  means 
agency  initiated  or  sponsored 
distribution  of  infonnation  to  the 
public.  OU  guidelines  apply  to 
information  that  the  OU  disseminates. 
However,  dissemination  does  not 
include  distribution  limited  to 
government  employees  or  agency 
contractors  or  grantees;  intra-or  inter- 
agency use  or  sharing  of  government 
information;  and  responses  to  requests 
for  agency  records  imder  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act  or 
other  similar  law.  This  definition  also 
does  not  include  distribution  limited  to 
correspondence  with  individuals  or 
persons,  press  releases,  archival  records, 
public  filings,  subpoenas  or  adjudicative 
processes.  When  an  OU  distributes 
information  generated  by  a  third  party 
but  in  no  way  claims  that  information 
as  its  own,  the  OU  will  inform  the 
public  that  the  information  is  not 
subject  to  the  Section  515  or  applicable 
information  quality  guidelines. 

Comment:  One  conunenter  discussed 
Federal  agencies'  use  of  third-party 
proprietary  models,  stating:  "The  OMB 
guidelines  further  explain  that  when 
public  access  to  models  is  impossible 
for  "privacy,  trade  secrets,  intellectual 
property,  and  other  confidentiality 
protections,:  an  agency  'shall  apply 
especially  rigorous  robustness  checks  to 
analytic  results  and  documents  what 
checj^s  were  undertaken'."  [sic] 

Response:  The  Department  agrees  that 
when  public  access  to  models  used  to 
generate  influential  scientific,  financial, 
or  statistical  information  is  impossible, 
especially  rigorous  robustness  checks 
should  be  applied  to  analytic  results 
and  these  checks  should  be  disclosed. 

Commenter:  One  commenter 
suggested  that  the  Department  prohibit 
use  of  third-party  proprietary  models 
that  are  barriers  to  public  access  to  data 
in  the  guidelines,  although  the 
commenter  did  not  cite  a  specific 
model. 

Response:  Without  a  specific 
indication  of  practices  by  the 
Department  (or  its  OUs)  using  third- 
party  models  that  the  conmienter  finds 
objectionable,  it  is  not  possible  to 
prepare  a  specific  response.  However, 
the  Department  strives  for  openness  and 
transparency  in  all  its  scientific, 
financial,  and  statistical  activities, 
consistent  with  applicable  privacy, 
trade  secrets,  intellectual  property,  and 
other  confidentiality  protections. 


Comment:  Some  commenters  noted 
that  the  Department  should  develop 
provisions  for  new,  and  modify  existing, 
contracts,  cooperative  agreements,  and 
grants  that  require  Department  partners 
to  furnish  information  that  complies 
with  the  OMB  and  Department 
guidelines.  The  commenters  also  stated 
that  these  new  provisions  should 
prohibit  use  by  these  parties,  in 
fulfilling  their  contractual,  cooperative, 
or  grant  agreement  obligations  with  the 
Department,  of  information  that  is  not  in 
compliance  with  the  OMB  and 
Department  guidelines. 

Response:  The  Department  will 
consider  any  necessary  modification  of 
new  and  existing  contracts,  cooperative 
agreements,  and  grants  with  regard  to 
the  quality  of  information  presented  to 
the  Department  through  these  vehicles. 
However,  such  documents  already 
contain  provisions  requiring  work 
products  to  be  of  appropriately  high 
quaHty. 

National  Assessment  on  Climate  Change 
(NACC) 

Comment:  One  commenter  argued 
that,  to  the  extent  that  the  Department 
or  NOAA  refers  or  links  to,  or  otherwise 
disseminates  the  first  NACC,  it  is  in 
violation  of  Section  515.  The 
conmienter  further  claimed  that 
continuing  to  disseminate  the  NACC  is 
unacceptable  under  the  Act.  The 
commenter  continued  with  a  lengthy, 
detailed  condemnation  of  the  NACC, 
produced  by  the  U.S.  Global  Change 
Research  Project  (USGCRP). 

Response:  Although  NOAA  is  one  of 
many  agencies  that  are  partners  in  the 
USGCRP  (http://www.usgcrp.gov/ 
usgcrp/usagency.html),  NOAA's 
activities  in  that  capacity  are  the  very 
sorts  of  activities  that  its  mission 
requires.  Any  information  that  NOAA 
disseminates  in  cormection  with  those 
activities,  including  any  future 
contributions  by  NOAA  to  any 
collective  product  such  as  the  NACC, 
will  be  in  full  compliance  with  NOAA's 
Information  Quality  Guidelines,  when 
they  become  effective.  However,  any 
request  for  correction  of  the  NACC  itself 
should  be  addressed  to  the  agency  that 
created  such  information. 

Standards  and  Pre-Dissemination 
Review:  Peer  Review 

Comment:  One  commenter  asked 
what  the  standard  is  for  rebutting  the 
presumption  of  objectivity  resulting 
from  formal,  independent,  external  peer 
review.  Another  commenter  questioned 
whether  the  presumption  of  validity 
will  apply  if  the  agency  does  not 
comply  with  peer  review  criticism, 
views,  or  recommendations. 


Response:  Consistent  with  OMB's 
guidelines  (67  FR  at  8452.  8454),  the 
Department's  guidelines  make  clear  that 
the  presumption  of  objectivity  resulting 
from  formal,  independent,  external  peer 
review  is  rebuttable  and  that  the 
requester  has  the  burden  of  rebutting  the 
presumption  that  information  subjected 
to  formal,  independent,  external  peer 
review  is  objective. 

Comment:  One  commenter  suggested 
that  the  Department  should  state  that 
"influential"  information  will  not  be 
subject  to  new  formal,  external, 
independent  peer  review  to  meet  the 
"objectivity"  standard.  The  commenter 
noted  that,  where  peer  review  is 
employed,  the  Department  should 
commit  to  using  appropriately  balanced 
peer  review  panels  and  avoid  conflicts 
of  interest. 

Response:  Formal,  independent, 
external  peer  review  is  sometimes 
available  and  is  sometimes  used, 
depending  on  the  specific  information 
and  program  involved.  But  other  means 
are  adso  used  to  ensure  objectivity, 
according  to  the  specific  applicable 
information  quality  standards.  Where 
peer  review  is  used,  the  Department 
attempts  to  appropriately  balance  panels 
and  to  avoid  conflicts  of  interest,  while 
at  the  same  time  ensuring  that  reviewers 
have  sufficient  knowledge  of  the  subject 
to  provide  meaningful  review. 

Melding  of  Processes 

Comment:  One  commenter  disagreed 
with  the  Department's  position  that 
"[rjequests  to  correct  information 
contained  within  a  Natural  Resource 
Plan  must  be  made  during  the  public 
comment  period  provided  when  it  is 
posted  for  comment."  This  commenter 
stated  that  Natural  Resource  Plans  can 
be  highly  technical,  and  it  is  not  always 
apparent  whether  they  contain  flawed 
information  or  conclusions  at  the  time 
they  are  first  disseminated.  This  same 
commenter  stated  that  the  provision  in 
the  draft  guidelines  stating  that  a 
comment  or  petition  filed  after  a 
comment  period  has  closed,  "may  be 
considered,  at  the  discretion  of  the 
agency  *   *   *  as  a  late  comment."  The 
commenter  argued  that  Section  515 
conveys  independent  rights  granted  to 
the  public  and  neither  Section  515  nor 
OMB's  guidelines  contain  any  such 
restrictions  in  instances  where  other 
notice  and  comment  opportunities  are 
available. 

Response:  The  Department  notes  that, 
although  Section  515  may  not  speak  to 
requests  for  correction  filed  during  a 
public  comment  period.  OMB's 
guidance  to  the  agencies  does  state  that 
it  is  reasonable  to  meld  the  Section  515 
correction  process  with  a  notice  and 
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comment  process:  therefiirt'  creating 
several  procedures  where  an  existing 
process  will  achieve  the  same  purpose 
is  unnecessar\    Also,  it  is  imperative 
that  the  operating  unit  drafting  a  rule  or 
Natural  Resource  Plan  be  aware  of  and 
take  into  account  any  demonstration  of 
incorrect  information.  Therefore,  the 
guidelines  continu»'  to  meld  the  Section 
515  process  into  existing  public  input 
processes  where  appropriate  In 
addition,  in  some  cases,  public 
comment  periods  are  required  and 
shaped  bv  existing  statutes  or 
regulations. 

Comment:  Some  commenters  believe 
that  the  draft  guidelines  excluded 
requests  for  information  correction  if 
thev  pertain  to  information 
disseminated  as  part  of  a  proposed  rule 
or  a  Natural  Resource  Plan,  whu  h  is 
inconsistent  with  the  objectives  and 
terms  of  Section  515  and  with  the  OMB 
directive  providing  affected  parties  the 
unfettered  right  to  "timelv"  correction 
of  flawed  information  The  commenters 
noted  that  this  approach  also  fails  to 
address  or  redress  the  injurv  affected 
persims  may  suffer  outside  the  context 
of  a  specific  rulemaking  or  Natural 
Resource  Plan  during  the  pendent  y  of 
long  rulemaking  or  Natural  Resource 
Plan  processes  The  commenters  noted 
that  rulemakings,  as  well  as  natural 
resource  damage  assessments  and 
restoration  decisions  and  plans.  ma\' 
take  vears  to  (omplete.  during  whu  h 
time  discrete,  easily  resolved  and/or 
important  data  correction  requests  may 
languish  without  response,  all  the  while 
adverselv  affecting  the  general  public 
and/ or  the  requester  who  is  entitled  to 
a  timelv  response  under  Section  515. 
The  commenters  stated  that  the 
Department's  guidelines  should  provide 
that  discrete  requests  for  objective 
information  correction  are  to  be 
resolved  in  a  timely  fashion  using  the 
focused  procedures  of  the  guidelines, 
rather  than  the  unwieldy  and  daunting 
vehicle  of  a  rulemaking  or  some  other 
extended  decisionmaking  process 
involving  the  opportunity  for  notice  and 
comment. 

Rfsponsf:  As  explained  earlier,  the 
Department  has  not  excluded  from  the 
administrative  correction  mechanism 
information  disseminated  as  part  of  a 
proposeii  rule  or  a  Natural  Resource 
Plan.  The  Department  notes  that  the 
responsible  office  may  choose  to 
provide  a  response  prior  to  the 
completion  of  a  rulemaking  or  Natural 
Resource  Plan,  if  doing  so  is  appropriate 
and  will  not  delav  the  issuance  of  the 
Final  action  in  the  matter,  particularlv  if 
the  complainant  can  demonstrate  actual 
harm  from  the  information  or 
demonstrate  substantial  uncertaintv  as 


to  whether  the  proposed  rule  or  Natural 
Resource  Plan  will  take  an  unusual 
length  of  time  for  final  issuance. 

Administrative  Correction  Mechanism 

Conunfnt:  Some  commenters  stated 
that  the  information  correction 
mechanisms  fail  to  meet  the  spirit, 
purpose,  and  ob|ec:tives  of  Sectitm  515 
and  the  tJMB  guidelines. 

Response:  The  Department  has  made 
numerous  changes  in  the  administrative 
mechanism  in  response  to  these 
comments.  The  Department  does  not 
intend  to  discourage  requests  for 
correction  or  erect  procedural  barriers 
that  could  block  legitimate  complaints. 
It  IS  in  the  best  interest  of  the 
Department  and  the  public  to  timely 
correct  information  that  does  not 
comply  with  its  guidelines. 

Savmgs  Clause 

Comment:  Some  commenters  urged 
the  elimination  of  the  "savings  clause" 
intended  t(j  exempt  from  coverage 
certain  unidentified  information 
challenges  where  unspecified  "different 
procedures"  for  correctii^n  may  e.xist. 

Response:  The  Department  has 
deleted  the  "savings  clause"  from  its 
guidelines. 

Affected  Person 

Comment:  .Several  commenters 
suggested  that  the  Department  provide  a 
broader  definition  of  "affec^ted  pc>rsons'" 
who  (  an  invoke  these  mcH.hanisms. 
consistent  with  (Congressional  intent  in 
Section  515  and  similar  to  the  proposals 
of  several  federal  agencies.  These 
((mimenters  stated  that  the  guidelines 
should  also  include  procedures  to 
enhance  notification  of  and 
participation  bv  affected  parties. 

.Some  c.ommentors  argued  that  the 
Department  and  its  operating  units 
definition  of  "'affec:ted  person  ' 
resembles  judicial  rc;quirement  for 
"standing.  "  which  neither  Section  515 
nor  ()MB"s  guidelines  require.  The 
commenters  urged  the  Department  to 
adopt  a  definition  (jf  ""affec:ted  person" 
that  includes  "anyone  who  uses  the 
information,  benefits  from  it,  or  is 
harmed  bv  it."  as  well  as  trade 
associations  and  other  groups  who 
represent  such  persons. 

Response:  The  Department  never 
intended  to  limit  the  class  of  affected 
persons  However,  the  Department  has 
revised  the  definition  of  "affected 
person  "  to  describe  more  clearly  a  broad 
class  of  affectc^d  persons.  Further,  the 
revised  definition  is  broad  enough  to 
include  trade  associations  and  others 
who  are  related  to  or  associated  with 
persons  who  may  be  affected. 


Responsible  Office 

Comment:  Some  commenters 
recommended  that  the  Department 
designate  which  office  within  an 
operating  unit  would  qualify'  as  the 
responsible  office  that  may  decide 
initial  information  correction  requests. 
Several  commenters  stated  that  the 
Department  should  create  an 
independent,  dedicated  appeal  board 
outside  the  program  office  within  which 
the  "responsible  office"  resides  to 
ensure  uniform,  objective,  and  timely 
resolution  of  appeals  of  information 
correction  request  denials. 

Response:  The  Department's  operating 
units  have  taken  varying  approaches  to 
designating  the  responsible  office,  in 
each  case  using  a  method  that  best  fits 
their  mission  and  activities.  This  is  in 
keeping  with  OMB's  guidance,  which 
has  provided  flexibility  so  that  "each 
agencv  will  be  able  to  incorporate  the 
requirements  of  these  OMB  guidelines 
into  the  agency's  own  information 
resource  management  and 
administrative  practices."  (67  FR  at 
8452).  Also,  as  the  Department  has 
noted  above.  OMB  encouraged  agencies 
to  incorporate  the  standards  and 
procedures  required  by  its  guidelines 
into  their  existing  information  resources 
management  and  administrative 
practices  rather  than  create  new  and 
potentially  duplicative  or  contradictory 
processes. 

Comment:  One  commenter 
complained  that  some  agencies  do  not 
provide  any  indication  as  to  the  official 
responsible  for  deciding  the  disposition 
of  requests  for  correction. 

Response:  The  operating  units  of  the 
Department  do  provide  this  information. 

Appeal  Official 

Comment:  One  commenter  suggested 
that  allowing  the  "Appeal  Official"  to 
be  only  one  administrative  level  above 
the  official  who  made  the  initial 
decision  is  not  sufficiently  removed 
from  the  office  that  issued  the  contested 
information  to  ensure  sufficient 
objectivity.  The  commenter  noted  that 
appeals  should  be  made  to  a  centralized 
Department-wide  official,  such  as  the 
Department's  Chief  Information  Officer 
or  the  Section  515  officer.  The 
commenter  also  stated  that  the 
guidelines  should  clearly  state  that  the 
appeals  officer  should  act  in  an 
"ombudsman"  capacity,  to  objectively 
assess  information  complaints  and  not 
endeavor  to  uphold  the  agency's  stated 
position. 

Response:  In  all  cases,  the 
Department's  intent  is  for  the  review  to 
be  objective.  The  Appeal  Official  must 
be  sufficiently  removed  to  make  a  fair 
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and  objective  review  but  at  the  same 
time  needs  to  have  enough  expertise  to 
understand  the  issues.  This  involves  a 
balance  that  different  operating  units 
have  met  in  different  ways.  However,  in 
no  case  is  the  appeal  official  in  the  same 
office  as  the  one  that  decided  the  initial 
complaint. 

Comment:  Some  commenters  asked 
for  assurances  that  the  heads  of 
responsible  offices  and  appeal  officials 
will  be  provided  sufficient  resources  to 
allow  for  meaningful  initial  information 
correction  requests  and  appeals  of 
denials  of  such  within  the  presumptive 
60-day  time  limit. 

Response:  The  Department  has 
designed  its  administrative  mechanisms 
to  achieve  timely  response  to  requests 
for  correction  within  available 
resources. 

Time  Limits  for  Filing  Requests 

Comment:  One  commenter  stated  that 
the  Department  should  "establish  a 
timeliness  requirement  for  requests  after 
which  an  agency  has  the  option  to  reject 
a  request  [e.g.,  a  data  quality  complaint 
must  be  made  within  three  month's  of 
the  information's  release)." 

Response:  Since  the  information 
quality  guidelines  apply  to  information 
disseminated  by  the  Department  "on  or 
after  October  1.  2002,  regardless  of 
when  the  information  was  first 
disseminated*   *  *.",  the  Department 
cannot  limit  requests  for  correction  of 
information  based  on  a  specific 
dissemination  date.  Moreover,  the 
Department  believes  that  it  is  often 
difficult  to  define  a  specific  date  of 
dissemination  of  information  from 
which  to  establish  a  timeliness 
requirement  for  a  request  for  correction. 

Comment:  One  commenter  suggested 
that  the  Department  clearly  state  that 
the  burden  of  proof  lies  squarely  with 
the  requester  to  demonstrate  both  that 
they  are  an  affected  party  and  that  the 
challenged  information  does  not  comply 
with  OMB's  guidelines. 

Response:  The  Department  and  its 
operating  units  have  added  to  their 
information  quality  guidelines  a 
statement  specifying  that  the  burden  of 
proof  is  on  the  requester  to  show  both 
the  necessity  and  type  of  correction 
sought  and  that,  where  appropriate,  the 
requester  has  the  burden  of  rebutting  the 
presumption  that  information  subjected 
to  formal,  independent,  external  peer 
review  is  objective.  Additionally,  the 
definition  of  "affected"  has  been 
changed.  "Affected  person"  as  now 
defined  means  an  individual  or  entity 
that  uses,  benefits  from,  or  is  harmed  by 
the  disseminated  information  at  issue. 
Any  initial  request  for  correction  must 


include  an  explanation  of  how  the 
requester  is  affected. 

Timely  Review 

Comment:  Some  commenters 
addressed  the  issue  of  setting 
appropriate,  specific  time  limits  for 
agency  decisions  on  information 
correction  requests.  Two  of  these 
commenters  proposed  language  that 
provide  agencies  with  flexibility  for 
requests  that  may  require  a  longer  time 
ft'ame  for  response  without  allowing 
open-ended  delays  for  making 
decisions.  Two  commenters  asked  that 
the  Department  assure  that  proper  and 
strict  limits  be  imposed  on  the  ability  of 
the  responsible  offices  to  extend  the 
time  period  for  resolving  initial 
information  correction  requests  beyond 
the  presumptive  60  day  limit. 

Response:  The  Department  has 
retained  the  language  in  its  draft 
guidelines:  "An  initial  decision  will  be 
communicated  to  the  requester,  usually 
within  60  calendar  days." 

In  order  to  assist  the  Department  in 
making  a  timely  response,  it  has  added 
to  its  guidelines  a  list  of  corrective 
actions  that  may  be  taken  in  response  to 
a  correction  request,  based  on  the  nature 
and  timeliness  of  the  information 
involved,  as  well  as  factors  such  as  the 
significance  of  the  error  on  the  use  of 
the  information,  and  the  magnitude  of 
the  error.  Actions  contained  in  that  list 
include:  personal  contacts  via  letter  or 
telephone,  form  letters,  press  releases, 
and  postings  on  an  appropriate  Web 
site. 

Comment:  Some  commenters 
suggested  that  the  Department  establish 
effective  procedures  and  schedules  for 
the  timely  correction  of  information 
determined  to  be  flawed  and  for 
appropriate  prohibitions  on  further  use 
and  dissemination  of  such  information 
until  it  is  corrected. 

Response:  The  timetable  for  corrective 
action  depends  on  many  factors, 
including  but  not  limited  to:  the 
magnitude  and  significance  of  the  error, 
the  timeliness  of  the  information 
involved,  the  original  form  of 
dissemination,  and  the  nature  of  the 
correction.  Any  schedule  for  correction 
is  dependent  on  these  and  other  factors 
that  cannot  be  determined  in  advance. 
According  to  the  Department's  model 
administrative  mechanism,  which  is 
used  by  most  of  the  operating  units,  the 
initial  decision  is  a  determination  of 
whether  the  information  should  be 
corrected  and  what,  if  any,  corrective 
action  should  be  taken,  and  this 
decision  is  communicated  to  the 
requester. 

Comment:  Some  commenters  stated 
that  the  Department's  guidelines  set 


unreasonable  time  frames  for  filing  and 
addressing  complaints  regarding  some 
data  that  undercut  accuracy 
requirements.  The  commenters  argued 
that  an  affected  individual  should  be 
allowed  to  request  correction  at  any 
time  after  improper  data  is 
disseminated,  particularly  for  a  fishery 
where  timely,  accurate  distribution  of 
data  is  paramount. 

Response:  Timeliness  is  an  important 
factor  in  the  determination  of  the 
appropriate  response  to  an  information 
correction  request.  The  Department  has 
addressed  this  issue  in  its  revised 
guidelines  by  adding  the  list  of 
corrective  actions  mentioned  above, 
which  recognizes  timeliness  as  an 
important  factor  in  determining  a 
remedy  and  which  includes  withdrawal 
or  correction  of  the  information  in 
question  as  a  form  of  correction  where 
appropriate.  The  guidelines  now 
contain  the  statement:  "The  form  of 
corrective  action  will  be  determined  by 
the  nature  and  timeliness  of  the 
information  involved  and  such  factors 
as  the  significance  of  the  error  on  the 
use  of  the  information  and  the 
magnitude  of  the  error." 

Comment:  One  commenter  believes 
that  agencies  must  provide  a  "specific 
time  frame  "  for  decisions  on 
information  correction  requests. 

Response:  The  Department  provides 
time  frames  for  response  to  requests  for 
correction  of  information  that  it  has 
disseminated.  A  single  specific  time 
limit  for  decision  on  requests  for 
correction  for  all  of  the  Department 
operating  units  is  not  possible  because 
of  the  diverse  missions  of  the 
Department's  operating  units.  However, 
in  all  cases  the  Department  will 
endeavor  to  respond  as  soon  as 
reasonablv  possible,  usually  within  60 
calendar  days  as  stated  in  the 
Department's  guidelines. 

Initial  Requests 

Comment:  One  commenter  suggested 
that  the  guidelines  should  explicitly 
state  that  the  administrative  mechanism 
applies  only  to  corrections  of  factual 
information  and  that  the  Department 
will  not  consider  interpretations  of  data 
and  information,  or  requests  for  de- 
publishing.  The  commenter  stated  that 
to  avoid  wasteful  duplication  of  effort 
the  Department  should  limit  complaints 
to  information  that  is  not  already  subject 
to  existing  data  quality  programs  and 
measures  (giving  the  example  of 
rulemaking  proceedings],  and  that 
complaints  for  any  data  quality  standard 
that  presents  a  potential  moving  target 
(i.e.,  "best  available  evidence")  should 
be  evaluated  based  on  information 
available  at  the  time  of  dissemination. 
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The  CDmmenter  urged  that  the 
Department's  response  to  correction 
requests  should  be  proportional  to  the 
significance  and  importance  of  the 
information  in  question  to  establish  the 
necessary  flexibility  to  set  aside  a 
request  that  has  been  superceded  or  is 
otheniV'ise  outdated.  The  commenter 
also  stated  that  the  Department  should 
limit  the  mechanism  to  only  what  is 
required  in  Section  515  to  avoid  any 
possibility  of  creating  new  rights  under 
administrative  law  Finally,  the 
commenter  noted  that  the  Department 
needs  adequate  procedural  safeguards  to 
avoid  becoming  mired  down  in  minor 
data  disputes,  bad  faith  requests,  and 
frivolous,  repetitive,  or  non-timely 
claims. 

Response  Regarding  consideration  of 
interpretations  of  data  and  information, 
the  Department's  information  quality 
guidelines  and  Section  515  itself  are  not 
designed  to  contemplate  interpretations 
of  data  and  information  apart  from 
requests  for  correction  of  information 
that  is  not  in  compliance  with  agency 
guidelines.  Similarly,  requests  for  de- 
publishing  would  be  considered  only  in 
the  context  of  an  appropriate  request  for 
correction  of  Department-disseminated 
information,  in  which  case  withdrawal 
of  the  affected  information  would  be 
one  of  the  options  considered  if  the 
information  were  found  to  be  incorrect. 

Although  the  Department  has  not 
limited  complaints  to  information  that 
is  not  already  subject  to  existing  data 
quality  programs  and  measures,  the 
Department  has  designed  its 
administrative  mechanisms  to  take 
advantage  of  existing  processes  that  are 
designed  to  ensure  the  quality  of 
information,  such  as  rulemakings  The 
Department  agrees  that  requests  for 
correction  should  be  evaluated  based  on 
the  evidence  available  at  the  time  of 
dissemination  However,  where  it  is 
possible,  timely,  appropriate,  and  cost- 
effective  to  make  corrections  based  on 
later-acquired  evidence  that  meets  the 
Department's  quality  standards,  the 
Department  will  consider  correction. 

The  Department  agrees  that  its 
response  to  correction  requests  should 
be  proportional  to  the  significance  and 
importance  of  the  information  in 
question  (among  other  factors).  The 
Department  believes  its  guidelines 
provide  the  necessary  flexibility  to  deal 
with  superceded  or  outdated  requests. 
The  Department  notes  that  its  guidelines 
provide  that  requests  that  are 
duplicative,  repetitious,  or  frivolous 
may  be  rejected  and  that  information 
need  not  be  corrected  if  the  correction 
would  serve  no  useful  purpose 

Comment  One  commenter  suggested 
that  the  Departments  rigid  requirements 


for  filing  a  request  for  correction  serve 
as  an  entry  barrier  against  the  requestor. 
The  commenter  pointed  out  that  no 
other  federal  agency  has  adopted  such  a 
rigid  approach,  which  will  terminate 
with  prejudice  the  majority  of  requests 
received.  The  commenter  noted  that  this 
practice  could  lead  to  retaining  an 
acknowledged  fact  error  in  Department 
information  by  having  such  high 
barriers  to  a  substantive  examination  of 
the  error. 

Response:  The  Department  does  not 
intend  to  place  procedural  barriers  in 
the  way  of  legitimate  requests  for 
correction.  Numerous  provisions  in  the 
Department's  administrative  correction 
mechanisms  have  been  modified  to 
make  the  process  easier  to  use.  In 
addition,  provisions  have  been  added 
allowing  defective  requests  to  be 
amended  and  resubmitted. 

Reconsidemtion  of  Requests 

Comment:  One  commenter  pointed 
out  that  the  Department  should  be 
aware  that  .Section  515  does  not  address 
reconsideration  of  complaints  and  that 
such  a  requirement  is  outside  the  scope 
of  the  statutory  requirements.  Therefore, 
the  commenter  stated  that  the 
Department's  reconsideration  process 
should  remain  fairly  informal  and 
limited  in  scope,  since  the  review 
mechanism  is  to  ensure  that  initial 
agency  review  was  conducted  with  due 
diligence. 

Response:  Although  the  statutory 
language  of  Section  515  does  not 
address  reconsideration  or  appeals  from 
initial  denials  of  requests  for  correction, 
the  Department  has  followed  the  OMB 
guidelines  and.  in  keeping  with  those 
guidelines  has,  through  its  OUs,  devised 
appeal  processes  "that  serve  to  address 
the  genuine  and  valid  needs  of  the 
agency  and  its  constituents  without 
disrupting  agency  processes."  (67  FR  at 
8458) 

Contents  of  Request 

Comment:  Several  commenters 
requested  that  the  Department  eliminate 
the  requirement  of  a  "proper  request." 
One  commenter  explained  that  the 
problem  was  that  requesters  whose 
requests  were  determined  not  to  be 
proper  were  not  given  the  opportunity 
to  amend  the  request,  thereby  creating 
in  effect  a  form  of  summary  judgment 
with  prejudice. 

Response:  To  investigate  a  request  for 
corrtHJtion  and  respond  to  the  requester, 
the  Department  must  have  appropriate 
contact  information  and  sufficient 
information  regarding  the  source  of  the 
information  disseminated  and  how  the 
requester  believes  that  information  fails 
to  comply  with  the  applicable 


information  quality  standards.  This 
information  can  only  be  provided  by  the 
requester.  Therefore,  the  Department 
has  retained  the  requirement  of  a 
"proper  request"  but  has  added  that  if 
a  request  is  determined  not  to  be  proper, 
the  requester  may  amend  the  request 
and  resubmit  it. 

Stating  a  Claim 

Comment:  Some  commenters  urged 
the  elimination  of  the  proposed 
requirement  that  the  responsible  office 
make  a  preliminary  determination,  on 
the  basis  of  the  strength  of  the  assertions 
in  the  request  alone,  that  the 
information  in  question  was  based  on 
non-conformance  with  the  Department's 
information  quality  standards  before 
objectively  investigating  and  analyzing 
the  request. 

Response:  This  provision  has  been 
amended  to  clarify  its  purpose.  The 
provision  was  never  meant  to  preclude 
any  request  for  correction.  Rather  it  was 
meant  to  ensure  that  the  Department 
could  determine  from  the  request 
exactly  what  the  requestor's  claim  or 
complaint  is.  A  request  that  cannot  be 
understood  is  not  possible  to  address. 
Along  with  language  clarifying  this 
intent,  language  has  been  added  stating 
that  a  request  determined  to  not  state  a 
claim  "may  be  amended  and 
resubmitted  *   *   *" 

Comment:  One  commenter  strongly 
opposed  the  Department's  position  that 
there  is  no  appeal  from  a  decision  that 
a  request  does  not  state  a  claim. 

Response:  The  Department  points  out 
that  an  appeal  is  not  necessary  for  a 
decision  by  the  responsible  office  that  a 
request  does  not  state  a  claim  because 
the  guidelines  clearly  state  that  a  denied 
request  may  be  amended  and 
resubmitted  for  consideration.  The 
elements  of  a  valid  claim  are  listed  in 
the  guidelines.  A  refused  claim  may  be 
amended  to  ensure  that  these  elements 
are  included  in  the  resubmission. 

Duplicative  Requests 

Comment:  One  commenter  stated  that 
the  Department  should  state  that  if  a 
request  has  been  made  and  responded 
to,  then  a  new,  similar  request  may  be 
rejected  as  frivolous  or  duplicative. 

Response:  The  Department  has 
included  a  statement  that  requests  that 
are  duplicative,  repetitious,  or  frivolous 
may  be  rejected. 

Criteria  for  Corrections 

Comment:  One  commenter  questioned 
whether  the  Department  would  always 
correct  information  when  it  agrees  (in 
some  sense)  with  a  request  for 
correction.  The  commenter  suggested 
that  agencies  should  be  required  to 
correct  information  in  all  cases. 
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Response:  The  OMB  guidelines 
provide  that  agencies  axe  "required  to 
undertake  only  the  degree  of  correction 
that  they  conclude  is  appropriate  for  the 
nature  and  timeliness  of  the  information 
involved,  and  explain  such  practices  in 
their  annual  fiscal  year  reports  to 
OMB."  (67  FR  8453)  Further,  the  OMB 
guidelines  direct  agencies  to  weigh  the 
costs  and  benefits  of  higher  quality 
information.  The  Department's 
guidelines  are  in  compliance  OMB 
guidelines. 

Substantially  the  Same  and  Acceptable 
Error 

Comment:  Several  commenters 
objected  to  the  Department's  assertion 
that  it  need  not  correct  information  that 
was  within  an  "acceptable  degree  of 
imprecision"  and  information  that 
failed  to  meet  the  applicable  standards 
but  would  have  been  substantially  the 
same  or  statistically  the  same  had  the 
applicable  standards  been  met.  One  of 
these  commenters  also  objected  to  the 
Department's  assertion  that  it  would  not 
correct  information  the  correction  of 
which  would  serve  no  useful  purpose. 

Response:  In  the  course  of  simplifying 
the  Department's  administrative 
correction  mechanisms,  references  to 
the  concepts  of  "acceptable  degree  of 
imprecision"  and  "substantially  the 
same  or  statistically  the  same"  have 
been  removed  firom  that  part  of  the 
Department's  guidelines.  However, 
these  concepts  are  fundamental  to 
scientific  inquiry  and  have  not  been 
discarded.  In  fact,  the  concept  of 
"acceptable  degree  of  imprecision"  is 
inherent  in  OMB's  view  of 
"reproducibility"  and  is  part  of  OMB's 
(and  the  Department's)  definition  of  that 
term  (67  FR  8456,  8457,  8460). 
Similarly,  concepts  of  acceptable 
statistical  variability  are  essential  to  the 
scientific  process.  Information  that  falls 
within  clearly  delineated  and  acceptable 
statistical  ranges  is  in  fact  scientifically 
correct.  The  Department  has  retained 
the  assertion  that  no  initial  request  for 
correction  will  be  considered  under 
these  procedures  concerning 
disseminated  information  the  correction 
of  which  would  serve  no  useful 
purpose,  but  has  explained  what  is 
meant  by  "serve  no  useful  purpose." 
Specifically,  "(cjorrection  of 
disseminated  information  would  serve 
no  useful  purpose  with  respect  to 
information  that  is  not  valid,  used,  or 
useful  after  a  stated  short  period  of 
time"  (such  as  a  weather  forecast  or 
atomic  time).  The  Department  points 
out  that  information  need  not  be 
corrected  if  the  information  would  have 
been  substantially  or  statistically  the 
same  or  if  the  information  is  within  an 


acceptable  degree  of  error,  in  line  with 
the  scientific  process. 

Budget  Constraints 

Comment:  Several  commenters  stated 
that  budgetary  constraints  should  not  be 
a  basis  for  failing  to  correct  information 
determined  by  the  Department  to  be 
flawed.  Some  of  these  commenters 
stated  that  Section  515  gives  the  public 
the  right  to  seek  and  obtain  correction 
of  federally  disseminated  information. 
One  commenter  suggested  that  "this 
noncorrection  of  known  errors  seems  to 
be  too  smooth  a  path  of  evasion  by  the 
most  interested  staff  members,  against 
those  requesters  seeking  legitimate 
redress  and  whose  claim  of  error  is 
acknowledged  to  be  correct." 

Response:  The  Department  points  out 
that  budgetary  constraints  do  not 
exempt  information  from  any  necessary 
correction.  However,  the  OMB 
guidelines  direct  agencies  to  weigh  the 
costs  and  benefits  of  higher  quality 
information.  The  Department's  intent  in 
including  the  statement  regarding 
resources  unavailable  to  that  official  is 
now  more  correctly  expressed, 
consistent  with  OMB's  guidelines,  as  an 
examination  of  costs  and  benefits  of 
higher  quality  information. 

Department  of  CommeFce  and 
Operating  Unit  Web  Sites 

The  Web  sites  that  publish  the 
Department  of  Commerce's  information 
quality  guidelines  are  noted  below.  The 
first  site  includes  this  document  for  the 
Department  of  Conmierce.  The 
remaining  sites  document  the 
information  quality  guidelines  for 
Commerce's  operating  imits. 

h  ttp  ://www.  doc.gov/ 
http://www.osec.doc.gov/cio/oipr/ 

OS  %  20Revised  %  20lnfo  % 

20Qual%20Guidelines.htm 
h  ttp:/ /www.  bxa .  doc.gov/ 
h  ttp  .7/vwvTi-.  esa.doc.gov/ 
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Dated:  September  30,  2002. 
Thomas  N.  Pyke,  Jr., 

Chief  Information  Officer. 

|FR  Doc.  02-25340  Filed  10-1-02;  3:33  pm| 

BILLING  CODE  3S10-CW-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1250] 

Grant  of  Auttiority  for  Subzone  Status; 
Brittany  Dyeing  and  Printing 
Corporation  (inc.)  (Textile  Finishing), 
New  Bedford,  MA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*    *    *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  (the  Board)  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry. 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
caimot  serve  the  the  specific  use 
involved,  and  when  the  activity  results 
in  a  significant  public  benefit  and  is  in 
the  public  interest; 

Whereas,  the  City  of  New  Bedford, 
Massachusetts,  grantee  of  Foreign-Trade 
Zone  28,  has  made  application  for 
authority  to  establish  special-purpose 
subzones  status  at  the  textile  finishing 
plant  of  Brittany  Dyeing  and  Printing 
Corporation  (Inc.),  located  in  New 
Bedford,  Massachusetts  (FTZ  Docket 
12-2002,  filed  February  7,  2002). 

Whereas,  notice  mviting  the  public 
comment  was  giv  n  in  the  Federal 
Register  (67  FR  7   31,  February  15, 
2002);  and. 

Whereas,  the  application  seeks  FTZ 
authority  for  only  the  following 
processes:  Dyeing,  printing,  shrinking, 
sanferizing,  desizing,  sponging, 
bleaching,  cleaning/laundering, 
calendaring,  hydroxilating,  decatizing. 
fulling,  mercerizing,  chintzing,  moiring, 
framing/beaming,  stiffening,  weighting, 
crushing,  tubing,  thermofixing,  anti- 
microbial finishing,  shower  proofing, 
flame  retardation,  and  embossing;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  were  subject  to  the  restriction 
listed  below; 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
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textilp  finishing  plant  of  Brittany  Dyeing 
and  f'rinting  Corporation  (Inc.).  locatHrl 
in  New  Bedford.  Ma,ssa<  husetts 
(Subzone  28E),  at  thf  liK;ation  descnbed 
in  thf  application,  subject  to  the  FTZ 
Act  and  the  Boards  regulations, 
including  i?4()0.J8.  and  further  subject 
to  the  following  restrictions: 

1.  Privileged  foreign  status  (19  liFK 
14tt  411  shall  be  elected  on  all  foreign 
>tatus  fabru  .idmitted  to  the  subzone. 

J   No  dctiv  itv  under  FTZ  pnu  edures 
■^hall  be  permitted  and  that  would  result 
in  a  change  in  textile  quota  category  nr 
countrv  of  origin,  and/or  alter 
applicable  U.S.  quota/visa  requirements: 
and. 

3.  Ail  FTZ  activity  shall  be  subjett  tn 
^  146.63(d)  of  the  T  S  Customs  Service 
regulations  (19  CFR  part  146). 

Signed  at  Washington,  DC.  this  30th  day  of 

Sf'piftiibfi  jonj. 

Far>'ar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 

Administratior}  Alternate  Chairman.  Foreign 

Trade  Zones  Board 

iPR  Doc  02-25629  Filed  10-7-02;  8:45  ami 

BILLING  CODE  3510-05-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1248] 

Grant  of  Authority  for  Subzone  Status; 
Reebok  International,  Ltd.  (Footwear); 
Lancaster,  Stoughton  and  Norwood. 
MA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act.  of  )une  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  *    •   *  the  establishment 
"    *    *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  .States,  to  e.xpedite 
and  encourage  foreign  c:onmierce.  and 
for  other  purposes."  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  pmilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

il'/iereas.  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  ai;tivity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Massachusetts  Port 
Authority ,  grantee  of  Foreign-Trade 
Zone  27.  has  made  application  to  the 
Board  for  authority  to  establish  spec:ial- 
purpose  subzone  at  the  footwear 
warehousing  and  distribution  facilities 


of  Reebok  International,  Ltd..  located  in 
1..UH  aster.  Stoughton  and  Norwood. 
Mas.sai  husetts  (FTZ  Docket  13-2002, 
filed  2/7/1)2); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (t)7  FR  7131,  2/15/02):  and. 

Whereiis.  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
reijuirements  r)f  the  FTZ  Act  and  the 
Board's  regulations  iire  satisfied,  and 
that  approval  of  the  application  is  in  the 
publii   interest; 

.\inv.  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
footwear  distribution  facilities  of 
Reebok  International.  Ltd..  located  in 
Lancaster.  Stf)ughton  and  Norwood, 
Massachusetts  (Subzone  27M).  at  the 
location  described  in  the  application, 
and  subjec  t  to  the  FTZ  Act  and  the 
Board's  regulations,  including  *?  400.28. 

Signed  at  Washington,  IX:.  this  .iOth  day  ot 
S.-jitfinhcr  2002 
Karyar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board 

.\ttest: 
Dennis  Puccinelli, 
ivfiu/zif  Sf<  retarw 
(FR  Dot:.  02-25627  Filed  10-7-02:  8:45  am] 

BILLING  COOe  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  38-2002] 

Foreign-Trade  Zone  40 — Cleveland, 
Ohio,  Area  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Cleveland-Cuyahoga 
tiountv  Port  Authority,  grantee  of 
Foreign-Trade  Zone  40.  requesting 
authority  to  expand  its  zone  (Site  3)  in 
the  Cleveland,  Ohio.  area,  within  the 
Cleveland  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81  u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400)   It  was  formally  filed 
on  September  26.  2002. 

FTZ  40  was  approved  on  September 
29.  1978  (Board  Order  135.  43  FR  46886. 
10/11/78)  and  expanded  in  June  1982 
(Board  Order  194.  47  FR  27579.  6/25/ 
82):  April  1992  (Board  Order  574.  57  FR 
13694,  4/17/92);  February  1997  (Board 
Order  870.  62  FR  7750.  2/20/97;  [une 
1999  (Board  Order  1040.  64  FR  33242. 
6/22/99)  and  April  2002  (Board  Order 
1224.  67  FR  20087.  4/15/02).  The 


general-purpose  zone  project  currently 
consists  of  the  following  sites  in  the 
C^leveland,  Ohio,  area:  Site  1  (94 
acres) — Port  of  Cleveland  complex  on 
Lake  Erie  at  the  mouth  of  the  Cuyahoga 
River.  Cleveland;  Site  2  (175  acres) — the 
IX  Center  (formerly  the  "Cleveland  Tank 
Plant  ").  in  Brook  Park,  adjacent  to  the 
Cleveland  Hopkins  International 
Airport;  Site  3  (1.900  acres)— Cleveland 
Hopkins  International  Airport  complex; 
Site  4  (450  acres) — Burke  Lakefront 
Airport.  1501  North  Marginal  Road. 
Cleveland;  Site  5  (298  acres)— Emerald 
Valley  Business  Park.  Cochran  Road  and 
Beaver  Meadow  Parkway.  Glen  willow; 
Site  6  (30  acres) — CoUinwood  site. 
South  Waterloo  (South  Marginal)  Road 
and  East  152nd  Street,  Cleveland;  Site  7 
(47  acres) — Water  Tower  Industrial 
Park.  Coit  Road  and  East  140th  Street. 
Cleveland;  Site  8  (83  acres)— 
Strongsville  Industrial  Park.  Royalton 
Road  (State  Route  82).  Strongsville;  Site 
9(13  acres) — East  40th  Street  between 
Kelley  &  Perkins  Avenues  (3830  Kelley 
Avenue).  Cleveland;  and.  Site  20(15 
acres) — Frane  Industrial  Park.  Forman 
Road,  Ashtabula. 

The  applicant  is  now  requesting 
authority  to  expand  existing  Site  3  by 
adding  the  42-acre  Snow  Road 
Industrial  Park.  18901  Snow  Road. 
Brook  Park.  The  site  is  contiguous  to  the 
Cleveland  Hopkins  International  Airport 
complex  (Site  3).  The  facility  was  the 
former  tire  warehousing  and 
distribution  facility  of  Goodyear 
Corporation,  and  it  is  now  owned  by  the 
Crow  Holdings  Industrial  Trust  which  is 
redeveloping  the  site  as  an  industrial 
complex.  The  site  will  provide  public 
warehousing  and  distribution  services 
to  area  businesses.  No  specific 
manufacturing  requests  are  being  made 
at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building-Suite  4100W, 
1099 — 14th  Street.  NW..  Washington. 
DC  20005. 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
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Suite  4100W,  1401  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  9,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  December  23,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
address  Number  1  listed  above,  and  at 
the  U.S.  Department  of  Commerce 
Export  Assistance  Center,  600  Superior 
Avenue  East,  Suite  700,  Cleveland,  OH 
44114. 

Dated:  September  26.  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-25630  Filed  10-7-02;  8:45  am] 
BILUNG  COOE  3S10-OS-P 


DEPARTMErfT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  rto.  1247] 

Approval  for  Exfiansion  of 
Manufacturing  Authority  Within 
Subzone  61G;  IPR  Pharmaceuticals, 
Inc.,  Plant  (Ptwrmaceuticais),  Carolina, 
Puerto  Rico 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  IPR  Pharmaceuticals,  Inc. 
(IPR),  operator  of  SZ  6lG,  has  requested 
authority  to  expand  the  scope  of 
manufacturing  activity  under  zone 
procedures  within  Subzone  6lG  at  the 
IPR  plant  in  Carolina,  Puerto  Rico  (FTZ 
Docket  5-2002,  filed  January  17,  2002); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (67  FR  3685.  January  25,  2002); 

Whereas,  pursuant  to  Section 
400.32(b)(1)  of  the  FTZ  Board 
regulations  (15  CFR  part  400),  the 
Secretary  of  Commerce's  delegate  on  the 
FTZ  Board  has  the  authority  to  act  for 
the  Board  in  making  decisions  regarding 
manufacturing  activity  within  existing 
zones  when  the  proposed  activity  is  the 
same,  in  terms  of  products  involved,  to 
activity  recently  approved  by  the  Board 
and  similar  in  circumstances  (15  CFR 
400.32{b)(l)(i));  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 


Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  the  scope 
of  authority  under  zone  procedures 
within  Subzone  61 G  on  behalf  of  IPR 
Pharmaceuticals,  Inc.,  is  approved, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington.  DC,  this  20th  day  of 
September  2002. 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
(FR  Doc.  02-25631  Filed  10-7-02:  8:45  am] 

BILUNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1249] 

Expansion  of  Foreign-Trade  Zone  78, 
Nashville,  Tennessee,  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Metropolitan 
Government  of  Nashville  and  Davidson 
County,  grantee  of  Foreign-Trade  Zone 
78,  submitted  an  application  to  the 
Board  for  authority  to  expand  FTZ  78- 
Site  7  to  include  an  additional  parcel 
(42  acres;  includes  temporary  site) 
within  the  Eastgate  Business  Park  in 
Lebanon,  Tennessee,  adjacent  to  the 
Nashville  Customs  port  of  entry  (FTZ 
Docket  15-2002;  filed  February  8,  2002; 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (67  FR  7132,  February  15. 
2002)  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  78- 
Site  7  is  approved,  subject  to  the  Act 
and  the  Board's  regulations,  including 
§400.28. 


Signed  at  Washington.  IX;.  this  30th  day  of 
September.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board 

.\ttest: 
Dennis  Puccinelli, 
Executive  Secretary. 

(FR  Doc.  02-25628  Filed  10-7-02:  845  am] 
BILUNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-831] 

Certain  Stainless  Steel  Sheet  and  Strip 
in  Coils  From  Taiwan:  Extension  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGEriCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  final  results  of  antidumping  duty 
administrative  review. 

summary:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  Taiwan.  This  review 
covers  the  period  July  1 ,  2000  through 
June  30.  2001. 

EFFECTIVE  DATES:  October  8,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurel  LaCivita,  Enforcement  Group 
III — Office  9,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  commerce.  14th 
Street  and  Constitution  Avenue.  NW  . 
Washington,  DC  20230;  telephone  (202) 
482^243. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA ").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

On  October  1.  2001.  the  Department 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
for  the  period  of  July  1 ,  2000  through 
June  30.  2001  (66  FR  49924).  We 
published  the  preliminary  results  of 
review  on  July  9,  2002. 
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Extension  of  Time  Limit  for  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
120-day  period,  following  the  date  of 
publication  of  the  preliminary  results,  to 
issue  its  final  results  by  an  additional  60 
days.  Completion  of  the  final  results 
within  the  1 20-day  period  is  not 
practicable  for  the  following  reasons: 

•  This  review  involves  certain 
complex  issues  which  were  raised  by 
petitioners  after  the  verification  and 
after  the  preliminary  results  of  review. 

•  The  review  involves  a  large  number 
of  transactions  and  complex 
adjustments. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  period  for  issuing 
the  final  results  of  review  by  30  days 
until  December  6,  2002. 

Dated:  September  26,  2002 
Barbara  E.  Tillman. 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  HI. 
[FR  Dot.  02-25625  Filed  10-7-02:  8:45  am] 
BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Unlvareity  of  California,  Los  Angeles; 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301) 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce.  Franklin 
Court  Building,  1099  14th  Street,  NW  . 
Washington,  DC. 

Docket  Number:  02-036.  Applicant: 
University  of  California,  Los  Angeles. 
Los  Angeles,  CA  90095.  Instrument: 
Low  Temperature  Scanning  Tunneling 
Microscope  System,  Model  LT-STM  1. 
Manufacturer:  VTS  Createc  GmbH, 
Germany.  Intended  Use:  See  notice  at  67 
FR  55197,  August  28,  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used  is  being 
manufactured  in  the  United  States 
Reasons:  The  foreign  instrument 
provides:  (1)  Operation  at  lOK  to  300K 
using  a  liquid  bath  helium  cryostat 
completely  surrounded  by  a  4K 
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radiation  shield.  (2)  alternate  operation 
with  liquid  nitrogen  and  (3)  a  scanning 
range  of  Imu;  at  6K  and  1.5^  at  77K.  A 
university  center  for  microstructural 
devices  advised  September  23.  2002  that 
(1)  These  capabilities  are  pertinent  to 
the  applicant's  intended  purpose  and  (2) 
it  knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy. 

Program  Manager,  Statutorv  Import  Programs 

Staff 

[FR  Do(    02-2.5626  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.  081202A] 

New  information  Indicates  Fine-scaled 
Stock  Structure  for  HartxK  Seals  in 
Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  information;  request 
for  comments;  reopening  comment 
period. 

SUMMARY:  On  August  26.  2002.  NMFS 
announced  that  new  information  is 
available  that  indicates  fine-scaled  stock 
structure  of  harbor  seals  in  Alaska. 
NMFS  invited  the  public  to  submit 
additional  information  or  viewpoints 
related  to  harbor  seal  stock  structure  in 
Alaska.  In  response  to  a  request  from  the 
public.  NMFS  is  reopening  the  comment 
period  for  14  days. 

DATES:  Comments  must  be  received 
before  close  of  business  on  October  22. 
2002. 

ADDRESSES:  Comments  should  be 
forwarded  to  P.  Michael  Payne, 
Assistant  Regional  Administrator  for 
Protected  Resources.  Alaska  Regional 
Office.  NMFS.  Juneau.  Alaska  99802. 

FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix.  Alaska  Regional  Office,  NMFS. 
luneau.  Alaska.  (907)  586-7824;  or 
Thomas  Eagle.  Office  of  Protected 
Resources.  NMFS.  Silver  Spring.  MD. 
(301)  713-2322.  ext.  105. 

SUPPLEMENTARY  INFORMATION: 


Electronic  Access 

The  original  notice  of  availability  and 
a  map  of  the  areas  in  Alaska  where  seal 
groupings  appear  discrete  may  be  found 
at  wwwJakr.noaa.gov/ 
protectedresources. 

Background 

NMFS  issued  a  notice  (67  FR  54792, 
August  26,  2002)  that  neiKg information 
indicates  that  stock  structure  of  harbor 
seals  in  Alaska  may  be  more  finely 
scaled  than  is  currently  recognized  in 
marine  mammal  stock  assessment 
reports  compiled  pursuant  to  section 
1 1 7  of  the  Marine  Mammal  Protection 
Act.  NMFS  also  advised  in  that  notice 
that  it  is  evaluating  harbor  seal  stock 
structure  through  a  co-management 
process  with  the  Alaska  Native  Harbor 
Seal  Commission.  NMFS  solicited 
additional  information  and  viewpoints 
from  the  public  that  it  should  consider 
throughout  the  evaluation  of  harbor  seal 
stock  structure. 

The  Alaska  Department  of  Fish  and 
Game  requested  that  NMFS  extend  the 
comment  period  for  2  weeks.  In 
response  to  this  request,  NMFS  is 
reopening  the  comment  period  for  2 
weeks. 

Dated:  October  2,  2002. 
Chris  Mobley, 

Acting  Director,  Office  of  Protected 
Resources, National  Marine  Fisheries  Service. 
(FR  Doc.  02-25623  Filed  10-7-02;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  091702B] 

New  England  Fishery  Management 
Council;  Pubik:  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  cancellation  of  a 

public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  has 
cancelled  the  public  meeting  of  its 
Monkfish  Oversight  Committee  that  was 
scheduled  for  Tuesday.  October  8,  2002 
at  9:30  a.m.  at  the  Holiday  Iim  By  The 
Bay.  88  Spring  Street,  Portland.  ME 
04101. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howeird,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978)  465-0492. 
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SUPPLEMENTARY  MFORMATION:  The  initial 
notice  published  on  September  13,  2002 
(67  FR  59492).  The  meeting  will  be 
rescheduled  at  a  later  date  and 
announced  in  the  Federal  Register. 

Dated:  October  3.  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-25622  Filed  10-7-02;  8:45  am) 
BILLING  CODE  3910-22-S 


rossii),  southern  elephant  seal 
(Miroimga  leonina),  and  Antarctic  fur 
seal  (Archtocephalus  gazella),  and 
import  blood,  feces  and  milk  collected 
during  research. 

Dated:  September  25,  2002. 
Eugene  T.  Nitta, 

Acting  Chief.  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-25624  Filed  10-7-02:  8:45  am] 
BHJJNGCOOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

NatkMial  Oceanic  and  Atmospheric 
Administration 

p.D.  091802A] 

Marine  Mammals:  Hie  No.  1033-1683- 
00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit.       


SUMMARY:  Notice  is  hereby  given  that 
Michael  A.  Castellini,  Ph.D.,  histitute  of 
Marine  Science,  School  of  Fisheries  and 
Ocean  Sciences,  University  of  Alaska, 
Fairbanks,  AK  99775,  has  been  issued  a 
permit  to  take  Weddell  seals 
{Leptonychoies  weddellii)  and  other 
Antarctic  pinnipeds  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 
FOR  FURTHER  MFORMATION  CONTACT: 
Ruth  Johnson  or  Carrie  Hubard, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  August 
5,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  50632)  that  a 
request  for  a  scientific  research  permit 
to  take  Weddell  seals  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  imder  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Permit  No.  1033-1683  authorizes  the 
Holder  to  capture,  sample,  instrument 
and  release  Weddell  seals,  incidentally 
harass  crabeater  seal  (Lobodon 
carcinophagus).  leopard  seal  (Hydrurga 
leptonyx),  Ross  seal  (Ommatophoca 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Homeland  Security  Training  and 
Technical  Assistance  NOFA 
Discussion  Forum 

agency:  Corporation  for  National  and 
Community  Service. 

action:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Commxuiity  Service  will  host  a 
teleconference  call  to  discuss,  and 
answer  question  regarding,  the  recent 
Notice  of  Availability  of  Funds  for  a 
National  Provider  of  Training  and 
Technical  Assistance  to  Corporation  for 
National  and  Community  Service 
Programs  Using  Service  and  Volunteers 
to  Support  Homeland  Security, 
published  in  the  Federal  Reg^r  on 
September  5,  2002  (67  FR  56809).  Please 
send  discussion  questions  at  least  24 
hours  prior  to  the  call  via  email  to 
charrison@cns.gov.  We  will  consider  all 
discussion  questions.  The  toll-free 
number  for  the  call  is  888-«89-1959. 
The  pass  code  is  HS  ONE.  Callers  will 
also  be  required  to  give  the  conference 
leader's  name  Gina  Fulbright-Powell. 

DATES:  Teleconference  call  will  take 
place  on  Thm^day.  October  10,  2002, 
2:30—4  p.m.  Eastern. 

ADDRESSES:  0\ii  address  is  The 
Corporation  for  National  and 
Community  Service,  1201  New  York 
Avenue,  NW.,  Washington,  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Gina 
Fulbright-Powell  (202-606-5000,  ext. 
182),  e-mail  gfulbrig&cns.gov  or  Wade 
Gatling  {202-60&-5000,  ext.  451),  e-mail 
vvgat7jng@cns.gov. 

Dated:  October  3,  2002. 
Gretchen  Van  der  Veer, 

Director.  Office  of  Leadership  Development 

and  Training. 

[FR  Doc.  02-25606  Filed  10-7-02;  8:45  am) 

BILLJNG  CODE  60S0-t»-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Proposed  Rulemaking; 
Proposed  Amendments  to  ttte 
ComprehMislve  Plan  and  Water  Code 
Relating  to  Operation  of  Lake 
Wallenpaupack  During  Drought  Watch, 
Drought  Warning  and  Drought 
Conditions 

AGENCY:  Delaware  River  Basin 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Conunission  will  hold  a 
public  hearing  to  receive  comments  on 
proposed  amendments  to  the  agency's 
Comprehensive  Plan  and  Water  Code  to 
incorporate  a  revised  drought  operating 
plan  for  the  Lake  Wallenpaupack 
Reservoir  and  Hydroelectric  Facility, 
located  in  Pike  County,  Permsylvania  in 
the  Lackawaxen  Watershed.  The 
reservoir  and  facility  currently  are 
owned  and  operated  by  PPL  Holtwood. 
LLC  ("PPL").  The  proposed  rulemaking 
would  increase  by  12,500  acre- feet  or 
4.1  billion  gallons  the  amount  of  Lake 
Wallenpaupack  water  available  to  the 
Commission  for  flow  augmentation  in 
the  main  stem  Delaware  River  during 
drought  watch,  drought  warning  and 
drought  conditions,  as  defined  in 
Section  2.5.3  of  the  Water  Code  and 
Docket  D-77-20  CP  (Revision  4),  dated 
April  28. 1999.  The  minimum  lake 
elevation  to  be  maintained  during 
drought  conditions — the  target  elevation 
for  December  1 — would  decrease  from 
1170.0  feet  to  1167.5  feet.  The  right  to 
use  as  much  as  4.1  billion  gallons  of 
Lake  Wallenpaupack  water  to  augment 
Delaware  River  flows  during  drought 
would  be  deemed  t    satisfy  up  to  10,000 
acre-feet  of  the  Co;.jnission's 
consumptive  use  replacement 
requirement  for  the  Martins  Creek  and 
Lower  Mount  Bethel  generating 
facilities  and  futiire  facilities  that  PPL 
(or  its  successors  in  interest)  might 
construct.  That  is,  under  the  proposed 
drought  plan,  the  Commission  would 
release  PPL  (and  its  successors)  from  the 
requirement  that  it  provide  up  to  10.000 
acre-feet  or  3.3  billion  gallons  of 
dedicated  storage  to  replace,  gallon  for 
gallon,  water  consumptively  used  by  the 
entity's  existing  and  hiture  generating 
facilities  when  the  basin  is  in  drought 
watch,  drought  warning  or  drought 
operations. 

DATES:  The  public  hearing  will  be  held 
on  Wednesday,  October  16,  2002  during 
the  Commission's  regular  business 
meeting,  which  will  begin  at  1:30  p.m. 
Persons  wishing  to  testify  are  asked  to 
register  in  advance  with  the 
Commission  Secretary  by  phoning  609- 
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883-9500  ext.  203  Written  comments 
will  be  accepted  through  Friday, 
November  15.  2002.  Comments  must  hf 
received,  not  merely  postmarked,  by 
that  date 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Commission's  offices,  25 
State  Police  Drive.  West  Trenton.  Nf. 
Written  comments  should  be  addressed 
to  the  Commission  Secretarv'  at  DRBC. 
P.O.  Box  7360,  West  Trenton.  NJ  08628- 
0360. 

FOR  FURTHER  INFORMATKM  COffTACT: 
Please  contact  Pamela  M.  Bush,  at  609- 
883-9500  ext  203.  with  questions  about 
the  proposed  rule  change  or  the 
rulemaking  process. 
SUPPLEMENTARY  INFORMATION:  A  draft 
resolution  enacting  the  proposed 
amendments  to  Sections  2.5.5  and  2  5  6 
of  the  Water  Code  and  the  text  of  the 
current  Water  Code  (which  is 
incorporated  in  the  Comprehensive 
Plan]  may  be  viewed  on  the 
Commission's  Web  site,  at  httpJ/ 
\\-vw^-. drbc.net. 

Dated   October  1.  2002 
Pamela  M.  Bush, 
Commission  Secretary. 

(KR  [)n<    02-2S44()  Filpri  10-7-02:  8:4S  am) 
BILUNG  COOE  6360-01 -f> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
action:  Notice. 

summary:  The  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  9.  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  u. 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  earlv 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader 
Regulatory  Management  Group.  Office 


of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especiallv  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timelv  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collet;ted;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  2,  2002. 

|ohn  D,  Tressler, 

Lt-acier.  Ht'j^ulaton,-  ManagfmerJt  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Tvpe  of  Review:  Reinstatement. 

Title:  Trends  in  International 
Mathematics  and  Science  Study 
(TIMSS):  2003. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
household;  Not-for-profit  institutions; 
State,  Local,  or  Tribal  Govt,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  25.575. 
Burden  Hours:  20,704. 

Abstract:  The  TIMSS  2003  will  assess 
the  mathematical  and  science 
knowledge  of  students  in  over  50 
participating  countries.  This  is  the  third 
cycle  of  TIMSS  studies.  Previous  TIMSS 
were  conducted  in  1994-1995  and  in 
1999.  TIMSS  2003  will  go  to  fourth  and 
eighth  graders  in  the  United  States.  In 
addition  to  the  assessments,  in  each 
participating  country,  the  selected 
students  and  their  4th  grade  teachers 
and  8th  grade  science  and  math 
teachers,  and  administrators  of  the 
selet:ted  schools  will  also  fill  out 
background  questionnaires  to  learn 
about  curricula,  instruction,  home 
context,  and  school  characteristics  and 
policies. 


Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov. 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2169.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-70ft-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  02-25482  Filed  10-7-02;  8:45  am) 
BILUNG  COOE  4O0O-O1-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 

SUMMARY:  The  Leader,  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  conunents  on  or  before 
December  9.  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
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proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simimary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  conunent 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  2.  2002. 
)ohii  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension. 

Title:  Guaranty  Agency  Financial 
Report. 

Frequency:  Monthly;  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Businesses  or 
other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  612. 
Burden  Hours:  33,660. 

Abstract:  The  Guaranty  Agency 
Financial  Report  is  used  to  request 
payments  from  and  make  payments  to 
the  Department  of  Education  imder  the 
Federad  Family  Education  Loan  (FFEL) 
program  authorized  by  Title  IV,  Part  B 
of  the  HEA  of  1965,  as  amended.  The 
report  is  also  used  to  monitor  the 
agency's  financial  activities,  including 
activities  concerning  its  federal  fund, 
operating  fund  and  the  agency's 
restricted  account. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2145.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 


Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202—4651  or  to  the  e-mail  address 
viviaji_reese@ec/.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request, 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[PR  Doc.  02-25483  Filed  10-7-02;  8:45  am) 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OIMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTK>N:  Notice. 

SUMMARY:  The  Leader,  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  7,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 


of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  1,  2002. 

John  D.  Tressler, 

Leader.  Regulator}  Management  Group, 
Office  of  the  Chief  Information  Officer 

OfiBce  of  Elementary  and  Secondary 
Education 

Tvpe  of  Review:  Revision. 

Title:  National  College  Alcohol.  Drug 
and  Violence  Survey. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  Individuals  or  household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  50,000. 

Burden  Hours:  30,000. 

Abstract:  The  National  College 
Alcohol,  Drug  and  Violence  Survey  is 
being  conducted  as  a  national 
probability  sample  in  order  for  the 
Department  to  obtain  national  statistics 
on  alcohol  and  other  drug  use  and 
violence  among  students  at  institutions 
of  higher  education. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2088.  When 
you  access  the  in*^  rmation  collection, 
click  on  "Down'     d  Attachments  "  to 
view'.  Written  r    ,aests  for  information 
should  be  addr^  ssed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
V7van.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Piease  specif\-  the 
complete  title  oi  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Katrina  Ingalls  at 
her  e-mail  address 

Katriiiia.lngalls@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
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Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

|FR  Dor  02-2.5481  Filed  10-7-02:  8:45  ami 

BtLUNG  CODE  4O0O-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-137-A] 

Application  to  Amend  Electricity 
Export  Auttiorlzatlon;  New  York  State 
Electric  &  Gas  Corporation 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTIOfi:  Notice  of  application. 


SUMMARY:  New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  has  submitted  an 
application  to  amend  its  authorization 
to  transmit  electric  energy  from  the 
United  States  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  7,  2002. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/ Export  (FE-27).  Office  of 
Fossil  Energy.  U.S.  Department  of 
Energv.  1000  Independence  Avenue. 
SVV.,  Washington.  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Puslowski  (Program  Office)  202- 
586—1708  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricitv  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act 
(FPA)(16US.C.  824a(e)). 

On  Aprd  14,  1997.  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energv 
(DOE)  authorized  NYSEG  to  transmit 
electric  energy  from  the  United  States  to 
Canada  using  the  international  electric 
transmission  facilities  owned  by  Niagara 
Mohawk  Power  Corporation  and  the 
New  York  Power  Authoritv. 

On  September  17,  2002.  NYSEG 
applied  to  amend  its  e.xisting  export 
authorization  by  adding  to  the  list  of 
authorized  export  points  those 
international  transmission  facilities 
owned  bv  Citizens  Utilities  Company, 
the  loint  Owners  of  Highgate  Project, 
and  Vermont  Electric  Transmission 
Companv.  The  construction,  operation, 
maintenance,  and  connection  of  each  of 
the  international  transmission  facilities 
to  be  utilized  bv  NYSEG,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485.  as  amended 


Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  intervene. 
ct)mment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.21 1  or  385.214  of  the  Federal 
Energv  Regulatory  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211,  385.214).  Fifteen  copies  of  each 
petition  and  protest  should  be  filed  with 
the  DOE  on  or  before  the  date  listed 
above 

Comments  on  the  NYSEG  application 
to  export  electric  energy  to  Canada 
should  be  clearly  marked  with  Docket 
EA-137-A.  Additional  copies  are  to  be 
filed  directly  with  Mr.  [ohn  R.  Tigue. 
Manager.  Bulk  Power  Sales,  New  York 
State  Electric  &  Gas  Corporation, 
Corporate  Drive,  Kirkwood  Industrial 
Park,  Post  Office  Box  5224,  Binghamton, 
New  York  13902-5224  and  Mr.  William 
[.  Cronin.  Esq..  Ro.sa  Pietanza.  Esq., 
Huber  Lawrence  &  Abell,  605  Third 
Avenue,  27th  Fir,  New  York.  New  York 
10158. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
w-ww.fe.doe  gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
■Regulatorv  Programs."  then  "Pending 
Procedures  '  from  the  options  menus. 

Issued  in  Washington,  DC  on  October  2, 
2002 
.\nlhony  ]■  Como. 

Deputy  Director.  Flectric  Poixer  Regulation. 

Office  ojCual  fr  Fewer  Import/ Export.  Office 

of  Coal  &■  Power  Systems.  Office  of  Fossil 

Energy. 

|FR  Doc.  02-255.15  Filed  10-7-02,  8:45  am] 

BILLING  COO€  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Idaho  Operations  Office  Notice  of 
Availability  of  Solicitation  for  Awards 
of  Financial  Assistance 

AGENCY:  Idaho  Operations  Office,  DOE. 
ACTION:  Notice  of  availability  of 
Solicitation  Number  DE-PSb7- 
03ID14434  University  Reactor 
Instrumentation  (URI)  Program. 


SUMMARY:  The  U.S.  Department  of 
Energy.  Idaho  Operations  Office,  is 
soliciting  applications  for  special 
research  grant  awards  that  will  upgrade 
and  improve  U.S.  nuclear  research  and 
training  reactors.  It  is  anticipated  that 
on  (Jctober  1.  2002.  a  full  text  for 
Solicitation  Number  DE-PS07- 
03ID14434  for  the  2003  URJ  Program 


will  be  made  available  at  the  Industry 
Interactive  Procurement  System  (IIPS) 
Web  site  at:  http://e-center.doe.gov.  The 
deadline  for  receipt  of  applications  will 
be  on  December  5,  2002.  Applications 
are  to  be  submitted  via  the  IIPS  Website. 
Directions  on  how  to  apply  and  submit 
applications  are  detailed  under  the 
solicitation  on  the  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Stallman,  Contract  Specialist 
at  stallmkm@id.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 

solicitation  will  be  issued  in  accordance 
with  10  CFR  part  600.6(b),  eligibility  for 
awards  under  this  program  will  be 
restricted  to  U.S.  colleges  and 
universities  having  a  duly  licensed, 
operating  nuclear  research  or  training 
reactor  because  the  purpose  of  the 
University  Reactor  Instrumentation 
(URI)  program  is  to  upgrade  and 
improve  the  U.S.  university  nuclear 
research  and  training  reactors  and  to 
contribute  to  strengthening  the 
academic  community's  nuclear 
engineering  infrastructure. 

The  statutory  authority  for  this 
program  is  Pub.  L.  95-91. 

Issued  in  Idaho  Falls  on  September  26, 
2002. 

R.I.  Hoyles. 

Director.  Procurement  Services  Division. 
\VR  Dor.  02-25529  Filed  10-7-02:  8:45  am) 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Thursday.  November  7,  2002,  9 
a.m. -5  p.m.:  Friday.  November  8,  2002, 
8:30  a.m.-4  p.m. 

ADDRESSES:  West  Coast  Hotel,  1101 
North  Columbia  Center  Boulevard, 
Kennewick.  WA  99336. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Sherman.  Public  Involvement 
Program  Manager,  Department  of  Energy 
Richland  Operations  Office,  825  Jadwin, 
MSIN  A7-75,  Richland,  WA.  99352; 
Phone:  (509)  376-6216;  Fax:  (509)  376- 
1563. 
SUPPLEMENTARY  INFORMATION: 
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Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
enviroiunental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Thursday,  November  7.  2002 

•  Tank  Waste  Program 

— Strategic  Initiative  2:  Accelerate 
Tank  Waste  Treatment  Completion 
by  20  Years 

•  Accelerated  Tank  Retrieval  and 
Closure  Issues 

•  M-4  5  Tri-Party  Agreement  Draft 
Change  Package  (Single-Shell  Tank 
Retrieval  and  the  Establishment  of 
Accelerated  Waste  Retrieval  and 
Closure  Demonstration  Projects) 

•  Waste  Treatment 

— Supplemental  Technologies 
— Potential  Enhancements  to  the 

Vitrification  Plant 
— Challenges:  Funding,  Technplogy 

Development 

•  Hanford 's  Draft  Long-Term 
Stewardship  Plan 

— Goals  and  Outcomes  for  November 
Long-Term  Stewardship  Workshop 

Friday.  November  8,  2002 

•  Update  on  the  Draft  Hanford  Solid 

(Radioactive  and  Hazardous)  Waste 
Environmental  Impact  Statement 
(EIS) 

•  Public  Involvement  Processes  [e.g. 

HAB  press  releases,  DOE  ads,  fact 
sheets) 

•  Discussion  on  FY  03  Hanford 

Advisory  Board  Meeting  Schedule 

•  Committee  Updates 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Yvonne  Sherman's  office  at  the 
address  or  telephone  niunber  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 


available  by  writing  to  Yvonne 
Sherman,  Department  of  Energy 
Richland  Operation  Office,  825  Jadwin. 
MSIN  A7-75,  Richland,  WA  99352,  or 
by  calling  her  at  (509)  376-1563. 

Issued  at  Washington.  DC  on  October  2. 
2002. 
Rachel  M.  Samuel, 

Deputv  Aclvisor\-  Committee  Management 

Officer. 

IFR  Doc.  02-25531  Filed  10-7-02:  8:45  am] 

BILUNG  COO€  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  Methane 
Hydrate  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Methane  Hydrate 
Advisory  Committee.  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  notice  of  these  meetings  be 
annoimced  in  the  Federal  Register. 
DATES:  Wednesday,  November  13,  2002, 
8:30  a.m.  to  5  p.m.  and  Thursday, 
November  14,  2002,  8:30  a.m.  to  3  p.m. 
ADDRESSES:  Marriott  at  Metro  Center, 
775  12th  Street  NW,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Allison,  U.S.  Department  of 
Energy,  Office  of  Natural  Gas  and 
Petroleum  Technology,  Washington,  DC 
20585.  Phone:  202/586-1023. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
purpose  of  the  Methane  Hydrate 
Advisory  Committee  is  to  provide 
advice  on  potential  applications  of 
methane  hydrate  to  the  Secretary  of 
Energy;  assist  in  developing 
recommendations  and  priorities  for  the 
Department  of  Energy  methane  hydrate 
research  and  development  program; 
and,  submit  to  Congress  a  report  on  the 
anticipated  impact  on  global  climate 
change  from  methane  hydrate 
formation,  methane  hydrate  degassing 
and  consumption  of  natural  gas 
produced  from  methane  hydrates. 

Tentative  Agenda 

Wednesday,  November  1 3 

•  Welcome  and  Introductions — Mike 
Smith,  Assistant  Secretary  for  Fossil 
Energy  and  Arthur  Johnson,  Advisory- 
Committee  Chairman 

•  Joint  meeting  with  the  Interagency 
Coordinating  Committee — 8:30  to  noon 
Briefings  on  Methane  Hydrate 
Accomplishments,  Future  Activities  and 
R&D  Issues  by  Minerals  Management 
Service;  National  Oceanic  and 


Atmospheric  Administration:  National 
Science  Foundation:  Naval  Research 
Laboratorv:  U.S.  Geological  Sur\ey:  and 
Department  of  Energy 

•  Presentation  and  discussion — 
Ocean  Drilling  Program  Leg  204  to 
Hydrate  Ridge 

•  Presentation  and  discussion — 
Mallik  Well  and  other  Arctic  studies 

Ten  minutes  will  be  allowed  for 
questions  and  public  comment  after 
each  presentation. 

•  Review  of  draft  report  to  Congress 
on  Hydrates  and  Global  Climate  Change 

Thursday,  November  14 

•  Continue  review  and  revision  of 
report  to  Congress  on  Hydrates  and 
Global  Climate  Change 

•  Discussion  of  additional 
recommendations  to  Department  of 
Energy 

•  Public  comment  period 

•  Adjournment,  about  3:00  p.m. 
Public  Participation:  The  meeting  is 

open  to  the  public.  The  Chairmen  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  If  you  would  like  to  file  a 
written  statement  with  the  Committee, 
you  mav  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  Edith 
Allison  at  the  address  or  telephone 
number  listed  above.  You  must  make 
your  request  for  an  oral  statement  at 
least  five  business  days  prior  to  the 
meeting,  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda.  Public  comment  will  follow 
the  10  minute  rule. 

Minutes;  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  60  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington.  DC,  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Transcripts 
will  be  available  by  request. 

Issued  in  Washington.  DC.  on  C3ctober  2. 
2002. 

Rachel  M.  Samuel, 

Deputv  Advisor}  Committee  .  Management 
Officer. 
IFR  Doc.  02-25534  Filed  10-7-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

Coal  Policy  Committee  of  the  National 
Coal  Council 

AGENCY:  Department  of  Energy. 
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ACTION:  Notice  of  open  meeting. 


summary:  This  notice  announces  a 

meeting  'if  tht'  C.nal  Pulic  \-  ('omniittee  nf 

the  .National  Coal  Council.  Federal 

Advisorv  (Aimmittee  Act  (Pub  L.  ^2- 

463.  86  Stat.  770)  requires  notice  of 

these  meetings  he  announced  in  the 

Federal  Register 

DATES:  Tuesday,  November  12.  2002.  10 

am  tn  2  p  m 

ADDRESSES:  Chicago  Hilton.  720  South 

Michigan  Avenue.  (Chicago.  IL. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margie  D  Biggerstaff.  C  S.  Department 

of  Energy.  Office  of  Fossil  Energy. 

Washington.  DC  20585   Phone:  202/ 

586-3867 

SUPPLEMENTARY  INFORMATION: 

Purposf  of  thf  Cominittfe:  The 
purpose  of  the  Coal  Policy  Committee  of 
the  National  Coal  Council  is  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal  and 
coal  industry  issues  The  purpose  of  this 
meeting  is  to  review  the  Council's 
document  summarizing  past  Council 
reports  that  address  energy  security  and 
mercury  emissions  control  technology. 

T^'ntntivf  Agenda 

•  Call  til  order  bv  Ms.  Gtmrgia  Nelson, 
C^hairvvoman.  CJoal  Policy  Ckimmittee. 

•  Review  and  discuss  the  Councils 
document  summarizing  past  (Council 
reports  that  address  energy  security  and 
mercury  emissions  control  tet  hnology 

•  Discussion  of  other  business 
properly  brought  before  the  Coal  Policv 
Committee 

•  Publit  ( liniment — 10  minute  rule 

•  .\d)ournment 

Public  Participation  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Committee  will  conduct  the  meeting 
to  facilitate  the  orderly  ( ()n(kK:t  of 
business.  If  you  would  like  to  file  a 
written  statement  with  the  ( Jimmittee. 
vou  may  do  so  either  before  or  after  the 
meeting  If  \ou  would  like  to  make  oral 
statements  regarding  any  of  the  items  tm 
the  agenda,  you  should  contact  Margie 
D   Biggerstaff  at  the  address  or 
telephone  number  listed  above.  You 
must  make  your  request  for  an  oral 
statement  at  least  five  business  davs 
prior  to  the  meeting,  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  on  the  agenda   Publi( 
comment  will  follow  the  10  minute  rule. 

Transcripts:  The  transcript  will  be 
available  for  public  review  and  t:op\  ing 
within  30  davs  at  the  Freedom  of 
Information  Public  Reading  Room.  lE- 
190.  Forrestal  Building.  1000 
Independence  Avenue.  S\V  . 
Washington,  DC  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 


Issued  in  W.ishmgton.  DC  on  October  2, 
2002. 
Rachel  M.  Samuel. 

Lh-putv  Aihison  (.0/11/771  {fee  Mdnaiifrnt-nt 

(yfficttr 

jFR  Do(    02-2.1.528  Filed  10-7-02;  8:45  am] 

BILLING  COOe  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Umatilla  Generating  Project 

agency:  Bonneville  Power 
Administration  (BP,M.  Department  of 
Energv  (DOE) 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 


SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  offer  contract 
term';  for  integrating  power  from  the 
Cmatilla  Cenerating  Project  into  the 
Federal  Columbia  River  Transmission 
.System  This  decision  is  based  on  input 
from  public  processes  and  information 
in  the  I'matilla  Cienerating  Project 
Environmental  Impact  Statement  (DOE/ 
EIS-0324.  January  2002).  The  Umatilla 
Cienerating  Project  is  a  550-megawatt 
gas-fired.  Kimhined-(  ycle.  combustion- 
turbine  power  generation  project, 
located  near  Hermiston.  Oregon,  which 
will  help  meet  the  short-term  need  and 
future  demand  for  energy  resources. 

ADDRESSES:  Copies  of  the  I'matilla 
(leiierating  Project  ROD  and  the 
I'matilla  Generating  Project  EIS  may  be 
obtained  by  calling  BPA's  toll-free 
do(  urnent  retjuest  line:  1-800—622- 
4')2() 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
S.  Graetzer.  KEC-4.  Bormeville  Power 
Administration.  P.O  Box  3621. 
I'ortlanti.  Oregon.  97208-3621. 
telephone  number  503-230-3786;  fax 
number  50:j-230-5699;  e-mail 
isgrui'tzt'r(iJ)pa.gov. 

Issued  in  Portland.  Oregon,  on  September 

2  7    ::(l()2 

Stephen  |.  Wright. 

Administrator  and  Chief  Executive  Officer. 
IFR  Doc.  02-25530  Filed  10-7-02;  H;45  am] 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-570-000] 

Alliance  Pipeline  L.P.;  Notice  of  Tariff 
Filing 

0(tober2.  2002 

Take  notice  that  on  September  30, 
2002.  Alliance  Pipeline  L.P.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  First 
Revised  Sheet  No.  279,  to  become 
effective  November  1,  2002. 

Alliance  states  that  Sheet  No.  279  sets 
forth  the  available  delivery  points  on  its 
pipeline  system.  Alliance  further  states 
that  it  has  added  a  delivery  point 
located  at  Will  County.  Illinois  for  the 
purpose  of  delivering  volumes  of 
natural  gas  to  Guardian  Pipeline  L.L.C. 
Alliance  is  submitting  First  Revised 
Sheet  No.  279  to  reflect  the  addition  of 
the  new  delivery  point  to  the  list  of 
delivery  points  available  under  its  FERC 
Gas  Tariff.  Alliance  states  that  its  filing 
is  made  pursuant  to  the  authority  of 
section  4  of  the  Natural  Gas  Act.  15 
U.S.C.  717c. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Cdmmissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  maJte 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvTVW.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-25566  Filed  10-7-02;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-055] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate 

October  2.  2002. 

Take  notice  that  on  September  30. 
2002,  ANR  Pipeline  Company,  (ANR) 
tendered  for  filing  two  negotiated  rate 
agreements  between  ANR  and  Anadarko 
Energ\'  Service  Company  pursuant  to 
ANR's  Rate  Schedules  ITS  and  ITS 
(Liquefiables).  ANR  tenders  these 
agreements  pursuant  to  its  authority  to 
enter  into  negotiated  rate  agreements. 
ANR  requests  that  the  Commission 
accept  and  approve  the  agreements  to  be 
effective  October  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wTviv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encoiu-ages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commissions  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretan'. 

[PR  Dot:.  02-25561  Filed  10-7-02;  8;4o  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-568-000] 

Black  Marlin  Pipeline  Company;  Notice 
of  Tariff  Filing 

October  2.  2002. 

Take  notice  that  on  September  30. 
2002,  Black  Marlin  Pipeline  Company 
(Black  Marlin)  tendered  for  filing  in  its 
FERC  Gas  Tariff  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  on 
Attachment  A  to  the  filing.  The  tariff 
sheets  are  proposed  to  be  effective 
November  1,  2002. 

Black  Marlin  states  that  the  purpose 
of  the  tariff  filing  is  to:  (1)  Update  the 
information  in  the  tariff  regarding  whom 
customers  and  interested  parties  can 
contact;  (2)  replace  references  in  the 
tariff  to  an  electronic  bulletin  board 
with  information  regarding  Black 
Marlin's  Internet  Web  site:  and  (3) 
incorporate  a  cash-out  mechanism  for 
transportation  gas  imbalances. 

Black  Marlin  states  that  copies  of  the 
filing  are  being  mailed  to  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory'  Commission. 
888  First  Street.  NE.  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  peuly 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwH'./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 


electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

IFR  Dot  .  02-2.T564  Filed  10-7-02:  8:45  am! 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-046] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

October  2.  2002. 

Take  notice  that  on  September  30. 
2002,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  November  1 . 
2002; 

Fiftv-ninth  Revised  Sheet  No.  25 
Fifty-ninth  Revised  .Sheet  No.  26 
Fiftv-ninth  Revised  Sheet  No.  27 
Twentv-sixth  Revised  Sheet  Nn   3V.\ 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  Stipulation 
I.  Article  I.  Section  E.  True-up 
Mechanism,  of  the  Settlement 
(Settlement)  in  Docket  No.  RP95-408.  et 
al.  Columbia  notes  that,  pursuant  to  the 
true-up  mechanism.  Columbia  is 
required  to  true-up  its  collections  from 
the  Settlement  Component  for  twelve- 
month periods  commencing  November 
1.  1996.  In  accordance  with  the 
Settlement,  the  true-up  component  of 
the  Settlement  Component  is  to  be 
removed  effective  November  1  of  each 
year.  Columbia  states  that  the  instant 
filing  is  being  made  to  remove  such 
true-up  component  from  the  currently 
effective  Settlement  Component 
effective  November  1.  2002. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
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bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  sen,e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  dvailablt' 
for  review  at  the  Commission  in  thf 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://^\■\^^v  fen.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18CFR 
385.2001(aHl){iii)  and  the  instructions 
on  the  Commissions  Web  site  under  the 
"e-Filing  ■  link. 

Magalie  R.  Salas. 

SecrHan 

|FR  Dw.  02-255.58  Filed  10-7-02;  8:45  am] 

BtLUNC  CODE  6717-01-P 


DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP02-565-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Annual  TCRA  Filing 

OctubtT  2.  2002 

Take  notice  that  on  September  JO. 
2002.  Dominion  Transmission  Inc.  (DTI) 
tendered  for  filing  as  pari  of  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1. 
the  following  revised  tariff  sheets,  with 
an  effective  date  of  November  1.  2002; 

Fiftt-enth  Revised  Sheet  No.  ;11 
Eighteenth  Revised  Sheet  No.  .32 
Tenth  Revised  Sheet  No.  34 
Thirteenth  Revised  Sheet  No.  .15 
Sixth  Revised  Sheet  No   1Q 

DTI  states  that  the  purpose  of  this 
filing  IS  to  update  DTIs  effective 
Transportation  Cost  Rate  Adjustment 
(TCR.-\]  through  the  mechanism 
described  in  CT&C  Section  15. 

DTI  states  that  copies  of  the  filing 
have  been  sent  to  DTIs  custfimers  and 
interested  stated  commissions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulator\'  Commission. 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  ac;cordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  (iommission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Ciommission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
i\-\\-w  ferr  gov  using  the  "FERRIS"  link. 
Enter  the  do<;ket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
[)rfper  The  flommission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Nfafialie  R.  Salas, 

Seirvlary 

IKR  Doc    ()2-255fi;J  Filed  10-7-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP02-1 1  ft-004] 

High  Island  Offshore  System,  L.L.C.; 
Notice  of  Negotiated  Rate  Filing 

()(  tuber  2.  20U2 

Take  notice  that  on  September  30, 
2002.  High  Island  Offshore  System, 
L.L.C:.  (HKJS)  tendered  for  filing  a 
Negotiated  Rate  Arrangement  with  BP 
Exploration  and  Production.  Inc.  (BP). 
HIOS  requests  that  the  Commission 
approve  the  Negotiated  Rate 
Arrangement  effective  October  1,  2002. 

HIOS  states  that  the  filed  Negotiated 
Rate  Arrangement  reflects  negotiated 
rates  between  HIOS  and  BP  for 
transportation  under  Rate  Schedule  FT- 
2  beginning  October  1.  2002. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154,210  of  the 
liommission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  mav  be  viewed  on  the 


Commission's  Web  site  at  http:// 
H'vv'u-./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Srrretan. 

IFR  Doc.  02-25562  Filed  10-7-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-56d-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

October  2,  2002. 

Take  notice  that  on  September  30, 
2002,  Iroquois  Gas  Transmission 
Svstem.  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  Seventh  Revised 
Sheet  No.  4A.  The  proposed  effective 
date  of  this  revised  tariff  sheet  is 
November  1,  2002. 

Iroquois  states  that  pursuant  to  Part 
154  of  the  Commission's  regulations  and 
Section  12.3  of  the  General  Terms  and 
Conditions  of  its  tariff,  it  is  filing  Fourth 
Revised  Sheet  No.  4A  and  supporting 
workpapers  as  part  of  its  annual  update 
of  its  Deferred  Asset  Surcharge  to  reflect 
the  annual  revenue  requirement 
associated  with  its  Deferred  Asset  for 
the  amortization  period  commencing 
November  1.  2002. 

Iroquois  states  that  the  revised  tariff 
sheet  reflects  a  decrease  of  $.0001  per 
Dth  in  Iroquois'  effective  Deferred  Asset 
Surcharge  for  Zone  1  of  $.0001  per  Dth 
(from  $.0007  to  $.0006  per  Dth),  which 
results  in  a  decrease  in  the  Inter-Zone 
surcharge  of  $.0001  per  Dth  (from 
$.0011  to  $.0010  per  Dth). 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
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385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154,210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  luik. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-25565  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-571-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

October  2,  2002. 

Take  notice  that  on  September  30, 
2002,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Eighth  Revised 
Sheet  No.  4A,  with  an  effective  date  of 
November  1,  2002. 

Iroquois  states  that  pursuant  to  Part 
154  of  the  Commission's  regulations  and 
Section  12.5  of  the  General  Terms  and 
Conditions  of  its  tariff,  it  is  filing  Eighth 
Revised  Sheet  No.  4A  and  supporting 
workpaper  as  part  of  its  annual 
Transportation  Cost  Rate  Adjustment 
filing  to  reflect  changes  in  Account  No. 
858  costs  for  the  twelve  month  period 
commencing  November  1,  2002. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  tu  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-FUing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-25567  Filed  10-7-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-4-002] 

Maritimes  &  Northeast  Pipeline  L.LC.; 
Notice  of  Compliance  Filing 

Octoberl,2002. 

Take  notice  that  on  September  26, 
2002,  Maritimes  &  Northeast  Pipeline, 
L.L.C.  (Maritimes)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
243,  First  Rev  First  Revised  Sheet  No. 
265,  and  First  Rev  First  Revised  Sheet 
No.  295,  to  become  effective  on 
November  1,  2002. 

In  compliance,  Maritimes  proposes  to 
revise  its  Index  Price  consistently 
throughout  its  tariff  to  be  calculated  as 
the  monthly  average  of  the  Platts  Gas 
Daily,  Midpoint,  Termessee  Zone  6 
(dehvered)  price,  less  the  100%  load 
factor  Rate  Schedule  MN365  maximum 
recourse  rate.  The  following  sections  of 
the  General  Terms  &  Conditions  of 
Maritimes'  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  have  been 


revised  to  reflect  this  Index  Price:  (i) 
Section  11.6(c)  (Balancing,  Index  Price); 
(ii)  Section  20.4  (Fuel  Retainage 
Quantity,  True  Up);  and  (iii)  Section  8.7 
(Curtailment,  Compensation). 

Maritimes  states  that  copies  of  this 
filing  were  mailed  to  all  affected 
customers  of  Maritimes  and  interested 
state  coirmiissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Fihng"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-25545  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTiyiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES02-53-000] 

KHIdwest  Independent  Transmission 
System  Operator,  Inc.;  Notice  of 
Application 

October  2.  2002. 

Take  notice  that  on  September  24, 
2002,  Midwest  Independent 
Transmission  System  Operator.  Inc. 
(Midwest  ISO)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  long-term  notes  or  other  evidences 
of  indebtedness  in  an  amount  not  to 
exceed  $100  million. 

Midwest  also  requests  a  waiver  from 
the  Commission's  competitive  bidding 
requirement  at  18  CFR  34.2. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
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Ft'derdl  Eni'n^v  Keguldtor\-  Coinrnissinn. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  nf 
Practice  and  Procedure  ( 18  CFR  J85.211 
and  385.214).  Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  actK)n  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  ser\'ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  IS  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http/. 
WT^-Wi-  ferv  e,ov/ .  using  the  "FERRIS    link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document   For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  J85  2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing'  link  The 
Commission  strongly  encourages 
electronic  filings 

Comment  Date  October  21.  2002 

Magalie  R.  Sal  as. 

Secretary - 

IFR  Doc.  02-2555  1  Filed  10-7-02,  8  45  ami 

BILUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-562-000] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Uttober  1.  2002. 

Take  notice  that  on  September  25. 
2002.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  following 
revised  tariff  sheets  to  be  effective 
November  1.  2002; 

Forty-Sixth  Revised  Sheet  No.  5 
Fortv-Sixth  Revised  Sheet  No.  6 
Forty-Third  Revised  Sheet  No.  7 
Eighteenth  Revised  Sheet  No.  8 

MRT  states  that  the  purpose  of  this 
filing  is  to  adjust  MRT's  fuel 
percentages  pursuant  to  section  22  of  its 
General  "Terms  and  Conditions 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  inter\ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  ac(;ordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.2 10  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
n-\\^y  fen-  iiov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicdUv  via  the  Internet  in  lieu  of 
paper  The  Commission  strongly 
encourages  eU-ctronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

I.inwood  A.  Watson,  |r., 

[Jeputy  Secretary. 

(KK  nn.    02-2iS50  Filed  10-7-02;  8:45  am| 

BILLING  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-363-004] 

North  Baia  Pipeline,  LLC;  Notice  of 
Negotiated  Rate 

()(  tdber  1,  JOOJ 

Take  notice  that  on  September  25, 
2002.  North  Baja  Pipeline.  LLC  (NBP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  First 
Revised  Sheet  No.  6  and  Original  Sheet 
No.  8. 

NBP  states  that  these  sheets  are  being 
filed  to  reflect  two  negotiated  rate 
agreements  in  its  tariff.  NBP  requests 
that  these  tariff  sheets  be  made  effective 
September  1,  2002. 

NBP  further  states  that  a  copy  of  this 
filing  has  been  served  on  NBP's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 


20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
^^^^^v.  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  '  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|KR  Doi;.  02-25,548  Filed  10-7-02;  8:45  am] 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-45-O00] 

Norttiem  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Tariff 
and  Filing  of  Non-Conforming 
Agreement 

October  1.  2002. 

Take  notice  that  on  September  25, 
2002,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  Eighth  Revised 
Sheet  No.  2,  First  Revised  Sheet  No.  492 
and  Sheet  No.  493,  proposed  to  be 
effective  on  October  28.  2002. 

Northern  states  that  the  purpose  of 
this  filing  is  to  submit  a  Master  Netting 
and  Setoff  Agreement  as  a  non- 
conforming agreement  and  to  add  a 
tariff  sheet  listing  of  non-conforming 
agreements. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will ' 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
tvww./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission,  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25542  Filed  10-7-02:  8:45  am] 

BILUNG  COO€  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-564  -000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  1.2002. 

Take  notice  that  on  September  27, 
2002,  PG&E  Gas  Transmission, 
Northwest  Corporation  (GTN)  tendered 
for  filing  revised  tariff  sheets  to  reflect 
modifications  necessary  to  reinstate  the 
rate  ceiling  for  short-term  capacity 
release  transactions  following  the 
conclusion  of  FERC's  two-year  waiver 
period  as  provided  for  in  Order  No.  637. 
GTN  requests  an  effective  date  of 
October  1,  2002,  for  these  tariff  sheets. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  amotion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 


in  accordance  with  sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-25552  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-561-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  1.2002. 

Take  notice  that  on  September  25. 
2002,  Reliant  Energ>'  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Tenth  Revised  Sheet  No. 
5,  Tenth  Revised  Sheet  No.  6,  Eleventh 
Revised  Sheet  No.  7,  and  Second 
Revised  Sheet  No.  15,  to  be  effective 
November  1.  2002. 

REGT  states  that  the  purpose  of  this 
filing  is  to  adjust  REGT's  fuel 
percentages  and  Electric  Power  Costs 
(EPC)  Tracker  pursuant  to  sections  27 
and  28  of  its  General  Terms  and 
Conditions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 


Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interx'ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
uovw. /ere. gov  using  the  "FERRIS  "  link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretar\\ 

(FR  Doc.  02-25549  Filed  10-7-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-35-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Tariff  Filing 

October  2.  2002. 

Take  notice  that  on  September  30, 
2002,  Tennessee  Gas  Pipeline  Company, 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Substitute  Ninth  Revised 
Sheet  No.  405A,  with  an  effective  date 
of  September  16,  2002. 

Tennessee  states  that  the  revised  tariff 
sheet  is  being  filed  in  order  to  comply 
with  the  Commission's  September  13, 
2002  Order  in  the  referenced 
proceeding,  which  relates  to 
Termessee's  previous  filing  to  enhance 
the  creditworthiness  provisions  of  its 
FERC  Gas  Tariff,  and  also  provides 
protection  to  Tennessee  and  its 
creditworthy  and  paying  customers 
from  the  realistic  potential  of  sudden 
changes  in  other  customers'  financial 
condition  and  payment  status. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator}-  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
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385.211  of  the  Commission's  Rulos  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  (]ominission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
bttp://w^\'w  ferc.gov  using  the  "FERRIS  " 
link  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  stronglv  encourages 
electronic  filings.  Spc.  IH  (IFR 
385.2001(a)(l)(iii)  and  the  mstructions 
on  the  Commission's  Web  site  under  the 
'e-Filing  "  link. 

Magahe  R.  Salas. 

Secrftary 

iFR  Doc.  02-25554  Filed  10-7-02:  8:45  am| 

BILUNG  COOe  6717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-106] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

October  2.  200 J 

Take  notice  that  on  September  20. 
2002.  Tennessee  Gas  Pipeline  Companv 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Calpine  Energy  Services,  LP.  Tennessee 
requests  that  the  (Commission  grant  such 
approval  effective  November  1,  2002. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  partv 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 


Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
M  HIV  fprc.gov  using  the  "FERRIS  "  link. 
Pinter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Magalie  R.  Salas, 

IFR  Doc.  02-25559  Filed  10-7-O2:  8:45  am] 

BILUNG  COOE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-563-000) 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

t)<  tobiT  1,  2002 

Take  notice  that  on  September  26. 
2002.  Tran.scontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets,  which  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing. 

Transt:o  states  that  the  purpose  of  the 
filing  is  to  track  rate  and  fuel  percentage 
changes  attributable  to  transportation 
service  purchased  from  Texas  Gas 
Transmission  Corporations  (Texas  Gas) 
under  its  Rate  Schedule  FT,  the  costs  of 
which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedule  FT-NT.  This  filing  is  being 
made  pursuant  to  tracking  provisions 
under  Section  4  of  Transco's  Rate 
Schedule  FT-NT. 

Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  is  the 
explanation  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  FT-NT  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivTvtv. /erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Lin  wood  A.  Watson.  Ir., 

Deputy  Secrptan. 

IFR  Doc.  02-25551  Filed  10-7-02;  8:45  am) 

BILUNG  COOe  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-288-027] 

Transwestem  Pipeline  Company; 
Notice  of  Negotiated  Rate 

October  2,  2002. 

Take  notice  that  on  September  30, 
2002,  Tremswestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Eighteenth 
Revised  Sheet  No.  5B.05:  Tenth  Revised 
Sheet  No.  5B.07;  Seventh  Revised  Sheet 
No.  5B.08;  and  Second  Revised  Sheet 
No.  5B.12,  to  become  effective  October 
1,  2002: 

Transwestem  states  that  the  above 
sheets  are  being  filed  to  implement  a 
specific  negotiated  rate  agreement  with 
PNM  Gas  Services,  to  reflect  a 
negotiated  rate  calculation  change  with 
Astra  Power  LLC,  and  to  reflect  the 
permanent  capacity  release  by  USGT/ 
Aguila  to  BP  Energy,  in  accordance  with 
the  Commission's  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines.  Transwestem  states  that  the 
above  referenced  tariff  sheets  have  been 
revised  to  reflect  the  new  negotiated  rate 
contract  information. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
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to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  washing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-«222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-25560  Filed  10-7-02;  8:45  am] 

BILUNG  COOe  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-241-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Filing  of  Penalty  Revenue 
Report 

Octoberl.2002. 

Take  notice  that  on  April  30,  2002, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tendered  for  filing  a  report  of 
the  amount  of  penalty  revenue  collected 
by  Williams  pursuant  to  the  provisions 
of  Article  9.6  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff  during 
Periods  of  Daily  Balancing  (PODB) 
occurring  in  the  1995-96  and  1996-97 
winter  heating  seasons,  and  the 
proposed  distribution  of  such  penalty 
revenues. 

Williams  states  that  as  a  result  of 
severe  weather  conditions  and  resulting 
high  demand  for  gas  in  its  major  market 
areas,  Williams  imposed  two  PODBs 
pursuant  to  Article  9.4  of  its  tariff 
during  the  1995-96  winter  heating 
season  and  three  PODBs  during  the 


1996-97  winter  heating  season  as 
further  described  in  its  report.  Penalties 
were  imposed  for  overruns  of  MDTQ 
and  MDWQ,  depletion  of  gas  in  storage, 
under  receipts  at  receipt  points  and  over 
deliveries  at  delivery  points  as  provided 
in  Article  9.6  of  Williams'  tariff.  As  a 
result,  Williams  has  collected  $869,052 
in  penalty  revenues.  Williams  proposes 
to  refund  these  penalty  revenues  plus 
accmed  interest  ($396,119  through 
April  30,  2002)  to  non-offending  parties 
as  shown  herein. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conamission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  8,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docvunent.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  Ueu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-25546  Filed  10-7-02;  8:45  am) 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-241-002] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Filing  of  Penalty  Revenue 
Report 

October  1.  2002. 

Take  notice  that  on  August  6.  2002, 
Williams  Gas  Pipelines  Central.  Inc. 
(Williams)  tendered  for  filing  a  second 
revised  page  6  of  Schedule  1  to  its 
report  of  penalty  revenue  collected 
during  Periods  of  Daily  Balancing 
(PODB).  filed  April  30.  2002  in  Docket 
No.  RP02-241-000,  and  the  subsequent 
revised  report  filed  Julv  23.  2002  in 
Docket  No.  RP02-241-001. 

Williams  states  that  it  made  a  revised 
filing  on  July  23,  2002  to  report  the 
amount  of  penalty  revenue  collected 
pursuant  to  the  provisions  of  Article  9.6 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff  during  Periods  of 
Daily  Balancing  (PODB)  occurring  in  the 
1995-96  and  1996-97  winter  heating 
seasons,  and  the  proposed  distribution 
of  such  revenue.  Williams'  July  23,  2002 
filing  contained  an  inadvertent  error 
related  to  an  allocation  of  refunds  to  a 
party  who  should  not  have  received  a 
refund,  as  reflected  on  second  revised 
page  6  of  Schedule  1 . 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above,  as  well  as  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  8.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Intemet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
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CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  'e-Filing'"  link. 

Linwood  .\.  Watson.  |r.. 

Deputy  SfCTftary . 

(FR  Doc.  02-25.547  Filed  10-7-02:  8:45  am] 

BILUNG  C00€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-11 9-000.  et  al.] 

Manchief  Power  Company,  L.L.C.,  et 
al.\  Electric  Rate  and  Corporate 
Regulation  Filings 

Ottobcr  1.  mivi 

The  fallowing  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification 

1.  Manchief  Power  Company.  L.L.C.. 
Manchief  Holding  Company.  Mesquite 
Colorado  Holdco,  L.L.C..  Mesquite 
Investors.  L.L.C.,  Fulton  Cogeneration 
Associates.  L.P. 

IDo.  kfi  \u  t.(:oz-i  10-000 1 

Take  notice  that  on  September  26, 
2002.  Manchief  Power  Company.  L.L.C. 
(Manchief  Power).  Manchief  Holding 
Company  (Manchief  Holding),  Mf-sqiiitt' 
Colorado  Holdco.  L.L.C.  (Mesquitf 
Colorado)  Mesquite  Investors.  L.L.C.:. 
(Mesquite  Investors)  and  Fulton 
Cogeneration  .Associates.  LP  (Fulton) 
(jointlv.  .Applicants)  filed  with  the 
Federal  Energy  Regulator\'  Commission 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  .Act  for 
authorization  \o  effectuate  a  transfer  of 
the  member  interests  in  Manchief  Power 
(which  constitutes  and  indirect  change 
in  control  over  Manchief  Power's 
jurisdictional  facilities)  from  Mesquite 
Colorado  to  Manchief  Holding. 
.Applicants  also  requested  expedited 
consideration  of  the  .Application  and 
privileged  treatment  for  certain  exhibits 
pursuant  to  18  CFR  33.9  and  388  112 
Fulton  and  Manchief  are  also  requesting 
Section  203  approval,  to  the  extent 
applicable,  to  separate  their  shared 
market -based  rate  tariff. 

Comment  Date:  October  17,  2002 

2.  Entergy  Services.  Inc. 

(Docket  .\os   h;KUl-1451-UUJ  and  EL01-n2- 
001] 

Take  notice  that  on  September  23. 
2002,  Entergy  Services,  inc..  on  behalf  of 
Entergy  .Arkansas,  Inc..  Entergy  Gulf 
States,  inc..  Entergy  Louisiana.  Inc.. 
Entergy  Mississippi.  Inc  ,  and  Entergy 
.New  Orleans.  Inc.,  (collectively,  the 


Entergy  Operating  Companies)  tendered 
for  filing  a  compliance  refund  report  in 
accordance  with  the  Commission's  letter 
order  in  Docket  Nos.  EROl-1951-000, 
EROl-1951-001.  EROl-1951-002.  and 
ELOl-1 12-000. 

Comment  Date  October  23.  2002. 

3.  Duke  Energy  Oakland  LLC,  Duke 
Energy  South  Bay  LLC 

(Docket  Nos.  EK02-10-001  and  ER02-23*- 
003] 

Take  notice  that  on  September  26, 
2002.  Duke  Energy  South  Bay.  LLC 
(DESB)  tendered  for  filing  certain 
revisions  to  Schedules  A  and  B  of  its 
RMR  Agreement  (RMR  Agreement)  with 
the  California  Independent  System 
Operator  (CAISO).  The  revisions  are 
proposed  in  light  of  an  Offer  of 
Settlement  submitted  in  the  above- 
referenced  dockets. 

DESB  requests  an  effective  date  of 
lanuarv  1 .  2002  for  these  revisions. 
Copies  of  the  filing  have  been  served 
upon  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary  in  these  proceedings. 

Comment  Date:  October  17,  2002. 

4.  Commonwealth  Edison  Company 

(Docket  No.  ER02-2241-0011 

Take  notice  that  on  September  27. 
2002.  (Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
unexe<:uted  Agr(?t^ment  for  Dynamic 
.Scheduling  of  Transmission  Service 
between  ComEd  and  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric) 
under  ComEd's  Open  Access 
Transmission  Tariff  (OATT)  in 
compliance  with  C'ommonwealth 
Edison  Co..  100  FERC  H  61.231  (2002). 

ComEd  states  that  a  copy  of  this  filing 
has  been  served  on  Wisconsin  Electric 
and  the  Illinois  Commerce  Commission. 

Comment  Dafe;  October  18.  2002. 

5.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-2321-003J 

Take  notice  that  on  September  27. 
2002.  the  Cialifornia  Independent 
Svstem  Operator  Corporation  (ISO) 
submitted  a  filing  in  compliance  with 
the  directives  contained  in  the 
Commission's  August  30.  2002  order  in 
the  captioned  docket  concerning 
.Amendment  No.  46  to  the  ISO  Tariff. 
100  FERCH  61,234. 

The  ISO  has  .served  this  filing  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  California  Energy 
C.ommission.  the  California  Electricity 
Oversight  Board,  all  parties  with 
effective  .Scheduling  Coordinator 
Service  Agreements  under  the  ISO 
Tariff,  and  all  parties  on  the  official 


service  list  for  the  captioned  docket.  In 
addition,  the  ISO  has  posted  a  copy  of 
the  filing  on  its  Home  Page. 

Comment  Date:  October  18,  2002. 

6.  Southern  California  Edison  Company 

(Docket  Nos.  ER02-2604-000  and  EC02-118- 
000] 

Take  notice  that  on  September  24, 
2002,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  with 
the  Federcd  Energy  Regulatory 
Commission  (Commission),  pursuant  to 
Section  35.13  of  the  Commission's 
regulations  and  Section  205  of  the 
Federal  Power  Act,  the  High  Desert 
Power  Project  Tie-Line  Facilities  Rental 
Agreement  (Tie-Line  Agreement),  dated 
September  10,  2002,  between  SCE  and 
High  Desert  Power  Trust.  LLC  (HDPT). 
The  Tie-Line  Agreement  specifies, 
among  other  things,  that  SCE  shall 
engineer,  design,  procure,  construct, 
install,  own.  operate,  and  maintain  a 
230  kV  transmission  line  and  related 
facilities  to  connect  the  switchyard  at 
the  High  Desert  Power  Project  to 
interconnection  facilities  at  SCE's  Victor 
Substation  (Tie-Line).  Following  the  in- 
service  date  of  the  Tie-Line,  SCE  will 
lease  the  Tie-Line  to  HDPT. 

SCE  requests  that  the  Tie-Line 
Agreement  be  accepted  for  filing 
effective  September  25,  2002.  In 
addition,  SCE  also  filed  with  the 
Commission  an  application  pursuant  to 
Section  203  of  the  Federal  Power  Act 
requesting  any  authorizations  deemed 
necessary'  by  the  Commission  for  a 
disposition  of  jurisdictional  facilities, 
namely  a  lease  of  the  Tie-Line  to  HDPT, 
pursuant  to  the  terms  and  conditions  of 
the  Tie  Line  Agreement.  SCE 
respectfully  requests  that  this 
application  be  granted  and 
authorization  be  obtained  by  September 
25.  2002. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California.  HDPT  and  HDPP. 

Comment  Date:  October  15,  2002. 

7.  Sierra  Pacific  Power  Company, 
Nevada  Power  Company 

i  Docket  No.  ER02-2609-000| 

Take  notice  that  on  September  27, 
2002,  Sierra  Pacific  Power  Company 
(Sierra)  and  Nevada  Power  Company 
(Nevada  Power)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  a  revised  Joint  Open  Access 
Transmission  Tariff.  This  filing  is 
intended  to  implement  retail  access  in 
Nevada  and  to  make  certain  other 
changes  to  reflect  the  current  status  of 
operations.  Sierra  and  Nevada  Power 
request  that  the  revised  tariff  be  made 
effective  on  November  1,  2002,  which  is 
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the  date  that  retail  access  commences  in 
the  state  of  Nevada. 

Comment  Date:  October  18,  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "R^S"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conomission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-25540  Filed  10-7-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-420-000] 

Red  Lake  Gas  Storage,  LP.;  Notice  of 
Intent  to  Prepare  an  Environmental 
Assessment  for  tfie  Proposed  Red 
Lake  Gas  Storage  Project  and  Request 
for  Comments  on  Environmentai 
issues 

October  1.2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
enviromnental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Red  Lake  Gas  Storage  Project 
involving  construction  and  operation  of 
facilities  by  Red  Lake  Gas  Storage,  L.P. 
(RLGS)  in  Mohave  Coimty,  Arizona.' 


'  RLGS'  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


These  facilities  would  consist  of:  2 
underground  salt  caverns,  about  52 
miles  of  various  diameter  pipeline, 
34.000  horsepower  (hp)  of  compression, 
and  appurtenant  gas  storage  facilities. 
The  EA  will  be  used  by  the  Commission 
in  its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a  RLGS 
representative  about  the  acquisition  of 
an  easement  to  construct,  operate,  and 
maintain  the  proposed  facilities.  RLGS 
would  seek  to  negotiate  a  mutually 
acceptable  agreement.  However,  if  the 
project  is  approved  by  the  Commission, 
that  approval  conveys  with  it  the  right 
of  eminent  domain.  Therefore,  if 
easement  negotiations  fail  to  produce  an 
agreement,  RLGS  could  initiate 
condemnation  proceedings  in 
accordance  with  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  RLGS  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site 
{www.ferc.gov). 

Summary  of  the  Proposed  Project 

RLGS  proposes  to  construct  the 
undergroimd  gas  storage  facilities  in 
Mohave  County.  Arizona  to  provide 
firm  and  interruptible  gas  storage  and 
hub  services  in  interstate  commerce. 
RLGS  seeks  authority  to  construct  and 
operate: 

1.  Two  subsurface  solution-mined  salt 
caverns  for  gas  storage: 

2.  31.0  miles  of  36-inch-diameter 
natural  gas  pipeline  with  a  collocated 
fiber  optic  cable; 

3.  4.7  miles  of  6-inch-diameter  natural 
gas  pipeline; 

4.  11.5  miles  of  18-inch-diameter 
brine  disposal  pipeline: 

5.  4.7  miles  of  1 6-inch-diameter  raw- 
water  supply  pipeline; 

6.  four  raw  water  supply  wells; 

7.  four  brine  disposal  wells; 

8.  a  25,000-horsepower  (hp)  gas 
storage  field  compressor  station; 

9.  a  gas  dehydration  system; 

10.  a  4.9-mile-long  access  road: 

11.  electric  power  generators;  and 

12.  an  intercormectlng  facility 
containing  a  meter  station,  a  9.000-hp 
compressor  station,  and  18-inch- 
diameter  interconnecting  pipelines  to  El 
Paso  Natural  Gas  Company  (0.3-mile- 
long).  Transwestem  Pipeline  Company 
(0.2-mile-long),  and  Questar  Southern 


Trails  Pipeline  Company  (0.4-mile- 
long). 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.-  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
send  in  your  request  using  the  form  in 
Appendix  3. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  746.9  acres  of  land. 
Following  construction,  about  414.3 
acres  would  be  maintained  as  new 
aboveground  facility  sites  and 
permanent  right-of-way.  The  remaining 
332.6  acres  of  land  would  be  restored 
and  allowed  to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  *  to 
discover  and  address  concerns  the 
public  mav  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notif\'  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 
Geolog\'  and  soils 
Land  use 

Water  resources,  fisheries,  and  wetlands 
Cultural  resources 
Vegetation  and  wildlife 
Air  quality  and  noise 
Endangered  and  threatened  species 
Hazardous  waste 
Public  safety 


-The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commissiiins  website  at  the 
■'FERRIS  "  link  or  from  the  Commissions  Public 
Reference  and  Files  Mainlenan<  e  Branch.  HSH  First 
Street.  NE.  Washington.  DC  2042b.  or  (  all  1202] 
502-8371.  For  instructions  on  connecting  to 
FERRIS  refer  to  the  last  page  of  this  notice.  (>)pies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 

J  "We",  "us",  and  "our  '  refer  to  the 
environmental  staff  of  the  OfTice  of  Energy  Projects 
(OEP). 
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We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  5 

Currently  Identified  Environmental 
Issues 

We  have  alreadv  identified  several 
issues  that  we  think  deser\'e  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
envirormiental  information  provided  by 
RLGS.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

Impact  on  habitats  unique  to 
ephemeral  waterbodies: 

Water  use  and  brine  disposal;  and 

Impact  on  protected  species  and/or 
Federal  Species  of  Concern  (SC) 
including: 
Plants — Parish's  phacelia  (SC).  desert 

monopod.  and  three-hearts; 
Birds — Loggerhead  shrike  (SC),  western 

burrowing  owl.  Swainson's  hawk; 
Mammals — sensitive  bat  species;  and 
Reptiles/ Amphibians — Sonoran  desert 

tortoise,  chuckwalla,  and  rosy  boa 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  sptK;ific 
comments  or  concerns  about  the  project. 
Bv  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  and/ or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact  The  more 
specific  your  comments,  the  more  useful 
thev  will  be  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded; 


Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretarv.  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE,  Room 
lA,  Washington,  DC  20426. 

l^bel  one  copy  of  the  comments  for 
the  attention  of  Gas  Hydro. 

Reference  Docket  No.  CP02-420-O00. 

Mail  vour  comments  so  that  they  will 
be  received  in  Washington,  DC  on  or 
before  October  31,  2002. 

Please  note  that  we  are  continuing  to 
e.xperience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
ret:eive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
stronglv  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
wiv-H  fen:. gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
vou  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  'Login  to  File" 
and  then  "New  User  Account." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (Appendix  4).  If 
vou  do  not  return  the  Information 
Request,  vou  will  be  taken  off  the 
mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  'intervener". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretarv  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2].*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 


'  liilHrvpiitions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper  Sfte  the  previous 
diMJUSsiuii  on  niiiiK  i.oninients  electronically. 


which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
oftheEA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  [www.ferc.gov)  using 
the  FERRIS  link.  Click  on  the  FERRIS 
link,  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  (202)  502- 
8222,  TTY  (202)  502-8659.  The  FERRIS 
link  on  the  FERC  Internet  website  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretan: 

[KR  Doc.  02-25541  Filed  10-7-02;  8:45  ami 

BILUNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Profect  No.  2210-082] 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
IMotlons  To  Intervene,  and  Protests 

October  1,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Conmiission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  2210-082, 

c.  Date  Filed:  September  5,  2002. 

d.  Applicant:  Appalachicm  Power 
Company  (APC). 

e.  Name  of  Project:  Smith  Mountain. 

f.  Location:  The  project  is  located  on 
the  Roanoke  River,  in  Bedford, 
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Pittsylvania,  Franklin,  and  Roanoke 
Counties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C,  791  (a)  825{r)  and  799 
and  801. 

h.  Applicant  Contact:  Frank  M. 
Simms,  Fossil  and  Hydro  Operations, 
American  Electric  Power,  1  Riverside 
Plaza.  Columbus,  Ohio  43215.  (614) 
223-2918. 

i,  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Heather  Campbell  at  (202)  219-3097.  or 
e-mail  address: 
heather.campbell@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  November  1.  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  Roman  Salas.  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2210-082)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages  e- 
filings. 

k.  Description  of  Request:  APC  is 
requesting  Commission  approval  to 
permit  Willard  Construction  (permittee) 
to  install  and  operate  an  extension  to  an 
existing  stationary  covered  boat  dock 
located  at  the  Golfer's  Crossing 
development.  The  extension  would 
provide  12  additional  boat  slips  to  the 
existing  9  boat  slips  for  a  total  of  21 
covered  stationary  boat  slips.  No 
dredging  is  planned  as  part  of  this 
proposal 

1,  Location  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  ,  located  at  888  First  Street.  NE.. 
Room  2A,  Washington.  DC  20426,  or 
may  be  viewed  on  the  Commission's 
website  at  http://www.ferc.gov  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  call 
the  Helpline  at  (866)  206-3676  or 
contact 
FERCONLINESUPPORT®ferc.gov,  For 

TTY,  contact  (202)  502-8659, 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  To 
Intervene— Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214, 


In  determining  the.  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application, 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers,  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant,  If  an  agency  does  not  file 
conmients  within  the  time  specified  for 
filing  conmients,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives, 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-25543  Filed  10-7-02;  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

October  1,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No.:  11351-010. 

c.  Date  Filed:  August  16,  2002. 
d:  Applicants:  William  S.  Woods 

(Transferor)  and  the  Board  of  Public 


Utilities  operating  the  Columbia  Power 
&  Water  Systems  (Transferee). 

e.  Name  of  Project:  Old  Columbia 
Dam. 

f.  Location:  On  the  Duck  River  in 
Maury  County,  Tennessee.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Applicants  Contact:  John  R.  Collier, 
Board  of  Public  Utilities,  Columbia 
Power  and  Water  Systems,  P.O.  Box 
379,  Columbia,  TN  38402-0379. 

i.  FERC  Contact:  Regina  Saizan.  (202) 
502-8765. 

j.  Deadline  for  filing  comments  and  or 
motions:  November  1,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Conunission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
11351-010)  on  any  comments  or 
motions  filed. 

The  Conmiission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  dociunent  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Transfer:  Applicants 
request  that  the  license  for  the  Old 
Columbia  Dam  Project  be  transferred 
from  William  S.  Woods  to  the  Board  of 
Public  Utilities  operating  the  Columbia 
Power  &-Water  Systems. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 
ferconlinesupport@ferc.gov.  For  TTY, 

call  (202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
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interverif  ui  an  unldiK*'  with  the 
requirements  of  Rules  uf  Practice  anci 
Procedure.  18CFR385  210.  .211,  214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  hut 
onlv  (hose  who  file  a  motiim  to 
intervene  in  accordance  with  the 
(Commission's  Rules  mav  btM  ome  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  b«>fore  the  specified 
comment  date  for  the  particular 
application 

o.  Filing  and  Sen-icp  of  fipspnnsnr 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 

COMMENTS 

•RECOMML.NDATIONS  FOR  TKRMS 
AND  CONDITIONS'  .  "PROTEST  .  OR 

MOTION  TO  INTERVENE  .  as 
applicable,  and  the  Project  Number  of 
the  partic:ular  application  to  which  the 
filing  refers.  A  copv  of  anv  motion  to 
inter\>'ne  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  applu;ation 

p.  Agencv  Comments — Federal,  state. 
and  local  ageni:ies  are  invited  to  file 
comments  on  the  described  application. 
A  copv  of  the  application  may  be 
obtained  b\  agenc  ies  directly  from  the 
.^pplicdnt   If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency  s  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  ,A.  Watson.  |r.. 

1  f  K  Dor  02-25.i44  Filed  10-7-02;  8:45  anil 

BILLING  CODE  671 7-01 -P 


DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Transfer  of  License  and 
Soliciting  Comments.  Motions  To 
Intervene,  and  Protests 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a  Application  Type:  Transfer  of 
License. 

b  Project  No  :  8277-027. 

(    Date  Filed:  August  21.  2002 

(1  .-\pp//r(infs  Otis  Hydroelectric 
(Company  (Transferor)  and  International 
Paper  (Company  (Transferee). 

e  \(ime  ol  Project  Otis  Hydroelectric 
Project. 

f  Location:  On  the  Androscoggin 
River  in  Franklin.  Oxford,  and 


.\iidros(  oggin  (Counties,  Maine.  The 
project  does  not  utilize  federal  or  tribal 
lands 

g  Filed  Pursuant  to  Federal  Power 
.\c\.  IB  U.S.(C.  7m(a)-H25(r). 

h  Af)pli(  ants  (Contact:  William  ]. 
Madden.  )r..  Winston  &  Strawn.  1400  L 
Street.  NW  .  Washington,  DC  20005. 
(202)  .171-5700;  Michael  (Chapman. 
International  Paper  (Company.  6400 
Poplar  Avenue,  Memphis.  TN  38197. 
(901) 419-3805. 

1   FEHC  Contact:  Regina  Saizan.  (202) 
502-8765. 

i  Deadline  for  filing  comments  and  or 
motions:  November  1.  2002 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magaiie  R. 
Saias.  Secretary,  Federal  Energy 
Regulatorv  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 
(Comments,  protests,  and  interventions 
mav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  (CFR 
385.20()l(a)(l)(iii)  and  the  instructions 
on  the  Commissiim's  Web  site  under  the 
'e-Filing"  link  The  (Commission 
strongh  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
8277-027)  on  anv  comments  or  motions 

filed 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  lopv  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Com^ll^■'ion  relating  to  the  merits  of  an 
issue  thai  iii.t\  .iffect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  cop\'  of  the  document 
on  that  resource  agenc\ 

k.  Description  of  Transfer:  The 
applicants  seek  (Commission  approval  to 
transfer  the  license  for  the  Otis 
Hydroelectric  Project  from  Otis 
Hydroelectric  Company  to  International 
Paper  Company  in  order  to  effectuate  a 
corporate  reorganization. 

I  This  filing  is  available  for  re\  iew  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
(Commissions  Web  site  at  http:// 
uuu  fen  s,'oi  using  the    FERRIS"  link 
Enter  the  docket  number  e.xcluiling  the 
last  three  digits  in  the  docket  number 
field  to  ac:cess  the  document.  For 
assistajice.  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCO\U\ES I  PP( mT'iFERC GO\ '. 
Copies  are  also  available  for  inspection 
and  reproduction  at  the  addresses  in 
item  h. 

m.  Individuals  desiring  to  be  included 
on  the  Commissi(ui's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 


n.  Comments,  Protests,  or  Motions  To 
Interwne — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
■COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  (OR 
"MOTION  TO  INTERVENE  ".  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  w  hich  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copv  of  the  application  may  he 
obtained  by  agencies  directly  from  the 
Applic:ant.  If  an  agency  does  n(jt  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copv  of  an 
agenc\''s  comments  must  als(j  be  sent  to 
the  Applicant's  representatives. 

Ma!4alic  K.  Salas. 

.Sr<  ,'>'/i;(}  , 

(FR  Doc.  02-2555fi  Kii.-ii  10-:-U2.  8:4.->  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  2.  2002 

Take  notice  that  the  follow  ing 
hydroelectric  application  has  been  tiled 
with  the  Commission  and  is  availab  e 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  \'o:  12290-000. 
c  Date  Filed:  ]u\\  5,2002. 

d.  Applicant:  .Mohawk  Hydro.  LLC. 

e.  Same  of  Project:  Mohawk  Dam 
Hydroelectric  Project. 
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f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Walhonding  River  in 
Coshocton  County,  Ohio. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535.  Rigby.  ID  83442,  (208) 
745-0834. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles.  Sr,  at  (202)  502-8763. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 

notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Magaiie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  Please  include  the 
project  number  (P-1 2290-000)  on  any 
conunents  or  jnotions  filed. 

The  Conunission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  using  the 
existing  Corps'  Mohawk  Dam  and 
Reservoir  would  consist  of:  (1)  A  120- 
inch-diameter,  200-foot-long  steel 
penstock,  (2)  a  powerhouse  containing 
two  generating  units  with  an  installed 
capacity  of  8  MW,  (3)  a  25-kv 
transmission  line  approximately  2  miles 
long,  and  (4)  appurtenant  facilities.  The 
project  would  have  an  annual 
generation  of  29  GWh. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Mohawk  Hydro 
LLC,  975  South  State  Highway,  Logan. 
UT  84321,  (435)  752-2580. 


m.  Competing  Preliminary  Permit- 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 


protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conomission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION  ". 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street.  NE. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory- 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magaiie  R.  Saias, 

Secretari'. 

[FR  Doc.  02-25557  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  FERC  Staff  Participation  at 
MISO-PJM-SPP  Single  Market  Design 
Forum  Meeting 

October  2.  2002. 

The  Federal  Energy  Regulatory 
Commission  hereby  gives  notice  that  on 
October  9,  2002,  members  of  its  staff 
will  attend  the  MISO-PJM-SPP  Single 
Market  Design  Forum  meeting, 
concerning  the  development  of  a  joint 
and  common  wholesale  energy  market 
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for  the  Midwest  Independent 
Transmission  Svstem  Operator,  Inc 
I'MISO).  PIM  Interc;onne<;;tion  (PIM)  and 
Southwest  Power  Pool.  Inc.  (SPP) 
regions.  The  staffs  attendance  is  part  of 
the  Commission's  ongoing  outreach 
efforts.  The  meeting  is  sponsored  bv 
MISO.  PIM  and  SPP.  and  will  be  held 
on  October  9.  2002.  10:00  am   at  the  La 
Meridien  New  Orleans,  614  Canal 
Street.  New  Orleans.  L\  70130    This 
meeting  is  open  to  the  publu    The 
meeting  mav  discuss  matters  at  issue  in 
Docket  No  RMOl-12-000.  Remedving 
Undue  Discrimination  Through  Open 
Access  Transmission  Ser\'ice  and 
Standard  Electricity  Market  Design,  and 
in  Docket  No.  EL02-65-000.  et  al.. 
Alliance  Companies,  ft  al. 

For  more  information,  contact  Mike 
Gahagan.  Vice  President.  Chief 
Information  Officer  &  Chief  Strategic 
Officer.  Midwest  Independent 
Transmission  System  Operator,  Inc   at 
IJ17)  249-5450.  or  Lawrence  R. 
Greenfield.  Senior  Attorney.  Federal 
Energy  Regulatorv  Commission  at  (202) 
502-6415  or 
lavsfTence. green  field®f ere  gov 

Magalie  R.  Salas. 

Secrftan, 

|FR  Do(    02-2,=>.535  Filed  10-7-02:  8:45  ami 

BILLING  COt)€  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7392-5) 

Meeting  of  the  Small  Systems 
Affordability  Working  Group  of  tt>e 
National  Drinking  Water  Advisory 
Council 

AGENCY:  Environmental  Protection 

Agency.  (EPA). 

ACTION:  Notice  of  public  meeting. 

summary:  Under  section  10(a)(2)  of  Pub 
L.  92-423,  The  Federal  .\dvisorv 
Committee  .'\ct,'  notice  is  hereby  giyen 
of  the  forthcoming  meeting  of  the  Small 
Systems  Affordability  Work  Group,  of 
the  National  Drinking  Water  Advisory 
Council,  established  under  the  Safe 
Drinking  Water  Act.  as  amended  (42 
U.S,C.  S300f  ef  seq  ). 
DATES:  The  affordability  work  group 
will  meet  on  October  21-22,  2002  (9 
a.m. -5  30  p  m.  on  October  21  and  8:30 
a.m. -3:30  p.m.  on  October  22). 
AOOflESSES:  The  meeting  will  be  held  at 
RESOLVE  Inc..  1255  23rd  Street.  NW  . 
Suite  275.  Washington.  DC  and  is  open 
to  the  public,  but  from  past  experience, 
seating  will  likely  be  limited. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  on  the  location  and 


times  of  these  meetings,  or  general 
background  information  please  contact 
the  Safe  Drinking  Water  Hotline  (phone: 
800-426-4791  or  (703)285-1093;  e-mail: 
hotline-sdwa@epa.gov].  Members  of  the 
public  are  requested  to  contact 
RESOLVE  if  they  plan  on  attending  at 
(202)  944-2300.  Any  person  needing 
special  accommodations  at  either  of 
these  meetings,  including  wheelchair 
access,  should  contact  RESOLVE 
(contact  information  previously  noted), 
at  least  five  business  days  before  the 
meeting  so  that  appropriate 
arrangements  can  be  made.  For 
technical  information  contact  Mr.  Amit 
Kapadia,  Designated  Federal  Officer. 
Small  Systems  Affordability  Work 
Group.  U.S.  Environmental  Protection 
Agencv.  Office  of  Ground  Water  and 
Drinking  Water  (4607M),  1200 
Pennsylvania  Avenue.  NW  . 
Washington.  DC  20460  (e-mail: 
kapadia  amiteiepa.gov:  Tel:  202-564- 
4879) 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  2002  appropriations  process. 
Congress  directed  EPA  to  'begin 
iminediatelv  to  revi(;w  the  Agency's 
affordability  criteria  and  how  small 
svstem  variance  and  exemption 
programs  should  be  implemented  for 
arsenic  "  ((ionference  Report  107-272. 
page  175).  Congress  further  directed  the 
Agency  to  prepare  a  report,  which  EPA 
sul-aiitted  (Report  to  Congress:  Small 
System  .\i.-.('nic  Implementation  Issues: 
EPA  815-R-O2-003).  "on  its  review  of 
the  affordability  criteria  and  the 
administrative  actions  undertaken  or 
planned  to  be  undertaken  by  the 
Agency,  as  well  as  potential  funding 
mechanisms  for  small  community 
compliance  and  other  legislative 
actions,  which,  if  taken  by  the  Congress, 
would  best  achieve  appropriate 
extensions  of  time  for  small 
communities  while  also  guaranteeing 
maximum  compliance."  (Conference 
Report  107-272,  page  175). 

In  evaluating  treatment  technologies 
for  small  systems.  EPA  currently  uses  an 
affordability  threshold  of  2.5%  of 
median  household  income.  EPA's 
national-level  affordability  criteria 
consist  of  two  major  components:  an 
expenditure  baseline  and  an 
affordability  threshold.  The  expenditure 
baseline  (derived  from  annual  median 
household  water  bills)  is  subtracted 
from  the  affordability  threshold  (a  share 
of  median  household  income  that  EPA 
believes  to  be  a  reasonable  upper  limit 
for  these  water  bills)  to  determine  the 
expenditure  margin  (the  maximum 
increase  in  household  water  bills  that 
can  be  imposed  by  treatment  and  still  be 
considered  affordable).  EPA  compares 


the  cost  of  treatment  technologies 
against  the  available  expenditure  margin 
to  determine  if  an  affordable  compliance 
technology  can  be  identified.  If  EPA 
cannot  identify  an  affordable 
compliance  technology,  then  it  attempts 
to  identify  a  variance  technology. 
Findings  must  be  made  at  both  the 
Federal  and  State  level  that  compliance 
technologies  are  not  affordable  for  small 
systems  before  a  variance  can  be 
granted. 

EPA  is  asking  the  NDWAC  for  advice 
on  its  national-level  affordability  criteria 
and  the  methodology  used  to  establish 
these  criteria.  Taking  into  consideration 
the  structure  of  the  Safe  Drinking  Water 
Act  and  the  limitations  of  readily 
available  data  and  information  sources, 
EPA  is  seeking  the  Council's  opinion  of 
the  national  level  affordability  criteria, 
methodology  for  deriving  the  criteria, 
and  approach  to  applying  those  criteria 
to  NPDWRs. 

As  part  of  the  Council's  review  of 
EPA's  national-level  affordability 
criteria,  the  Agency  is  seeking  input  on 
(1)  the  Agency's  overall  approach,  (2) 
alternatives,  if  any.  to  the  use  of  median 
household  income  as  a  metric.  (3) 
alternatives,  if  any,  to  2.5%  as  a  metric, 
(4)  alternatives,  if  any,  to  calculating  the 
expenditure  baseline,  (5)  the  usefulness 
of  a  separate  criteria  for  ground  and 
surface  water  systems.  (6)  including  an 
evaluation  of  the  potential  availability 
of  financial  assistance,  and  (7)  the  need 
for  making  affordability  determinations 
on  a  regional  basis.  Other  issue  areas 
may  also  be  discussed.  The  meeting  is 
open  to  the  public;  statements  from  the 
public  will  be  taken  at  the  close  of  the 
meeting.  EPA  is  not  soliciting  written 
comment-  and  is  not  planning  to 
formally  respond  to  comments. 

This  is  the  second  work  group 
meeting  on  this  topic.  At  the  first 
meeting  held  on  September  11-12,  the 
work  group  was  briefed  by  EPA  on  the 
approach  to  affordability  taken  by  the 
Agency.  At  the  first  meeting,  the  work 
group  also  devised  an  approach  to 
answer  the  Agency's  charge  questions. 
In  this  second  work  group  meeting, 
other  technical  experts  have  been 
invited  to  speak  and  the  work  group 
will  continue  with  its  deliberations. 

Dated;  October  2.  2002. 
William  R.  Diamond, 

Acting  Director.  Office  of  Ground  Water  and 

Drinking  Wafer. 

[FR  Doc.  02-25589  Filed  10-7-02:  8:45  am] 

BILLING  CODE  6S60-5(M> 


Federal  Register / Vol.  67,  No.  195 /Tuesday.  October  8,  2002 /Notices 


62719 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9392-41 

Environmental  Monitoring  and 
Asaessment  Program  Resaardi 
Strategy 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  a  final 

document. 

SUMMARY:  The  Environmental  Protection 
Agency!s  (EPA)  is  announcing  the 
availability  of  its  Environmental 
Monitoring  and  Assessment  Progmm 
Research  Strategy,  EPA  620/R-02/OO2. 
The  Environmental  Monitoring  and 
Assessment  Progmm  Research  Strategy 
serves  to  guide  Uie  planning  of  EPA 
research  efforts,  led  by  the  Office  of 
Research  and  Development  (ORD),  in 
developing  indicators  and  imbiased 
statistical  design  frameworks  that  allow 
the  condition  of  aquatic  ecosystems  to 
be  assessed  at  local,  tribal,  state, 
regional,  and  national  scales. 
addresses:  A  limited  number  of  copies 
of  the  Environmental  Monitoring  and 
Assessment  Program  Research  Strategy 
are  available  from  the  National  Service 
Center  for  Environmental  Publications. 
Request  a  copy  by  telephoning  1-800- 
490-9198  or  513-489-8190  and 
providing  the  title  and  the  EPA  niunber 
for  the  document,  EPA  620/R-02/002. 
Internet  users  may  download  a  copy 
from  the  EPA's  Office  of  Research  and 
Development  home  page.  The  URL  is 
h  ftp  ://www.  epa  .gov/ ORD/. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  McDonald,  the  National  Health 
and  Environmental  Effects  Research 
Laboratory's  EMAP  Program  Manager, 
(MD-B-243-01),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711;  telephone:  919-541- 
7973;  facsimile:  919-541-4621;  e-mail: 
mcdonald.michael@epa.gov. 

SUPPLEMENTARY  INFORIIATION:  In 
assessing  environmental  risk  and 
determining  restoration  priorities, 
ciurent  enviromnental  conditions  must 
be  known  and  rates  of  change  must  be 
measurable.  Because  of  EPA's 
responsibilities  under  the  Clean  Water 
Act,  the  Environmental  Monitoring  and 
Assessment  Program,  within  the  Office 
of  Research  and  Development,  has 
focused  on  improving  monitoring  and 
assessment  methodologies  for  aquatic 
ecosystems  and  their  associated 
landscapes.  EMAP  has  focused  on 
developing  indicators  and  unbiased 
statistical  design  frameworks  to  assess 
the  status  and  trends  of  aquatic 
ecosystems  at  local,  state,  regional,  and 


national  scales.  As  is  EMAP's  primary 
mission,  the  goal  of  this  Strategy  is  the 
development  of  sound  scientific 
approaches  to  determine  the  health  of 
the  nation's  aquatic  ecosystems  and  the 
stressors  most  closely  associated  with 
impairment. 

EMAP  efforts  ensure  that 
comprehensive  and  comparable 
methods  are  being  used  at  a  national 
level,  allowing  meaningful  assessments 
and  the  first  regional  comparisons  of 
aquatic  ecosystem  conditions  across  the 
entire  U.S.  These  results  will 
significantly  improve  the  quality  of 
performance-based  reporting  to 
Congress  and  will  better  inform  EPA 
national  and  regional  decisions  on 
priority  issues  and  areas. 

State  managers  and  technical  staff 
fi^uently  struggle  to  balance  local 
information  needs  with  federal 
reporting  requirements.  EMAP  will 
continue  to  work  wdth  State  partners  to 
develop  cost-effective  monitoring 
methodology  to  aid  in  decision-making. 
Results  to  date  from  EMAP  approach 
applications  in  more  than  30  States 
show  cost-savings  while  producing  full- 
coverage  condition  estimates.  Often 
these  cost-savings  are  used  to  address 
priority  issues  also  identified  through 
the  EMAP  process. 

Finally,  EMAP's  approach  and 
associated  indicators  serve  the  Agency 
and  the  public  by  contributing  to 
scientifically  based  reports  such  as 
EPA's  upcoming  state  of  the 
environment  report  and  the  Heinz 
Center's  "The  State  of  the  Nation's 
Ecosystems"  report.  EMAP's  efforts  help 
to  fill  important  information  needs  at 
both  national  and  at  local  levels.  EMAP 
information  will  improve  our  ability 
assess  our  progress  in  envirorunental 
protection  and  provide  valuable 
information  for  decision  makers  and  the 
public. 

This  Environmental  Monitoring  and 
Assessment  Program  Research  Strategy 
was  subjected  to  external  peer  review  by 
independent  scientific  experts.  The  final 
strategy  reflects  the  comments  of  both 
internal  and  external  peer  review. 

Dated:  October  2,  2002. 
Paul  Gilman, 

Assistant  Administrator  for  Research  and 

Development. 

[FR  Doc.  02-25583  Filed  10-7-02;  8:45  am] 

BILLING  COOE  G560-50-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Availability  of  Final  Guidelines  for 
Ensuring  and  Maximizing  tf>e  Quality, 
Objectively.  Utility,  and  Integrity  of 
Information  Disseminated  by  U.S. 
Equal  Employment  Opportunity 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Notice. 

SUMMARY:  EEOC  hereby  aimounces  the 
availability  of  its  final  information 
quality  guidelines  on  its  web  site. 
DATES:  Effective  Date:  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lizette  Molina,  Special  Assistant  to  the 
Director.  Office  of  Information 
Technology,  (202)  663-4446,  or  )ay 
Friedman,  Director  of  Strategic  Planning 
and  Management  Controls  Division, 
Office  of  Research,  Information  and 
Planning,  (202)  663-4094. 
SUPPLEMENTARY  INFORMATION:  The  Equal 
Employment  Opportunity  Commission 
(EEOC)  has  finalized  its  Guidelines  for 
Ensuring  and  Maximizing  the  Quality. 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  the  U.S. 
Equal  Employment  Opportimity 
Commission.  These  guidelines  are 
currently  published  on  EEOC's  Web  site 
ivww.eeoc.gov.  Individuals  without 
Intenet  access  may  contact  EEOC's 
Office  of  Communications  and 
Legislative  Affairs  at  (202)  663-4900  or 
TTY  (202)  663^494  for  a  hard  copy- 
Dated:  October  2.  2002. 
Sallie  T.  Hsieh, 

Chief  Information  Officer.  Equal  Employment 
Opportunity  Commission 
[FR  Doc.  02-25580  Filed  10-7-02;  8:45  am) 
BILLING  COOE  6S7IM)1-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  ttte 
Federal  Communications  Commission 

September  26.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subjec-t  to 
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any  penalty  fnr  failing  to  cnmplv  with 
a  collection  of  information  subject  to  the 
I'aperwork  Reduction  Art  (PR,\|  that 
does  not  dispiav  a  valid  cuntroi  number 
Comments  axe  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected,  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
coliet:tion  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  7. 
2002   If  vou  anticipate  that  vou  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  bv  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible 

ADDRESSES:  Direct  all  comments  to 
[udith  Bolev  Herman.  Federal 
Communications  (Commission.  Room  1- 
C804.  445  12th  Street,  SVV.  DC  20554  or 
via  the  Internet  to  jboley@fc:c  gov 
FOR  FURTHER  INFORMATION  CONTACT:  !  or 
additKjnal  informafnm  or  c  c)pit'>  of  thf 
information  i  olle<  tion(s).  contact  Judith 
Bolev  Hf'rman  at  202-418-0214  or  via 
the  lntern>'t  .it  ihoh-vnf(t   <,mv 

SUPPLEMENTARY  INFORMATION: 

OMB  Cnntrnl  Wi      i0h()-4)74H. 

Titlf  FC("  .Application  for  Wireless 
Telecommunications  Bureau  Radio 
.Service  Authorization. 

Fnrw  \'o    FCC.  Form  601 

Tipf*  of  Review:  Extension  of  a 
(  urrently  approved  collection. 

Respondents  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  state.  loi:al  or 
tribal  government. 

\umber  of  Respondents  241.335 

Estimated  Time  Per  Response:  1.25 
hours 

Frequency  of  Response  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement  and  every  10 
years  (renewal). 

Total  Annual  Burden  21 1,169  hours. 

Total  Annual  Cosf  S4H.267.100 

\eeds  and  Cses  The  FCC  Form  601 
IS  a  multI-pu^po^e  form  use  dot  appl\ 
for  an  authorization  to  operate  radid 
stations,  amend  pending  applications. 
modif\-  existing  licenses,  and  perform  .i 
variety  of  other  inisc  ellaiieou>  ta>k-  in 
the  Public  Mobile  Services.  Persr)nal 
Communic:atiims  Services.  Cieneral 
Wireless  Communications  .Services, 
Private  Land  Mobile  Radio  Services. 


Broadcast  Auxiliary  Services,  Fixed 
Microwave  Services.  Maritime  Services 
(excluding  ships),  and  Aviation  Services 
(excluding  aircraft)  The  Commission  is 
submitting  this  information  collection 
request  to  OMB  as  an  extension  of 
currently  approved  collection  for  the 
full  three  year  clearance. 

()\W  Control  \'o  :  3060-0855. 

Title:  Telecommunu-ations  Reporting 
Worksheet  and  Associated 
Requirements.  CC  Docket  No.  96—45. 

Form  No.:  FCC  Forms  499,  499-A, 
and  499-Q 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

S'umber  of  Respondents:  5.500 
respondents:  14.300  responses. 

Estimated  Time  Per  Response:  6  hours 
for  the  annual  report;  9.5  hours  for  the 
quarterly  reports. 

Frequency  of  Response:  On  occasion, 
annual  and  quarterly  reporting 
requirements,  third  party  disclosure 
requirement  and  recordkeeping 
requirement 

Total  Annual  Burden:  106,287  hours. 

Total  Annual  Cost:  $18,000. 

Seeds  and  I  'ses:  Ttjlecommunications 
carriers  and  certain  other  providers  of 
telecommunications  servic;es  must 
(  iintnbute  to  the  support  and  cost 
re(()\er\  mechanisms  for 
ttdi'i ommunications  relay  ser\'ices, 
numbt-ring  administration,  number 
portability,  and  universal  service.  The 
Commission  is  submitting  this 
information  collection  request  to  OMB 
as  an  extension  of  c  urrently  approved 
collectKm  for  the  full-three  year 
clearance. 

Kederal  Communications  Commission. 
Marlene  H.  Dortch. 

Secrftan 

IFR  Doc.  02-25478  Filed  10-7-02:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

Sepleniber  2.1.  2002. 

SUMMARY:  The  Federal  Communications 

( ioiiimission.  .is  part  of  its  continuing 
effort  lo  redui  e  paperwork  burden 
invites  the  general  public  and  other 
Federal  .igencies  to  take  this 
o|)piirtmiil\  to  ( iimment  on  the 
follovviiik;  intormation  collection,  as 
require<l  l)\  the  Paperwork  Reduction 
Act  of  1995.  Public;  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 


collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  7, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions.  Room  1-A804.  445  12th 
Street.  SW..  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmitb&fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0126. 

Title:  Section  73.1820.  Station  Log. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  Not-for-profit 
institutions. 

Number  of  Respondents:  15,122. 

Estimated  Time  per  Response:  0.017 
hours  to  0.5  hours. 

Total  Annual  Burden:  15.326. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  47  CFR  73.1820 
requires  each  licensee  of  an  AM.  FM.  or 
TV  broadcast  station  to  maintain  a 
station  log.  Each  entry  must  accurately 
reflect  the  station's  operation — 
adjustments  to  operating  parameters  for 
AM  stations  with  directional  antennas 
without  an  approved  sampling  system; 
the  actual  time  of  any  observation  of 
extinguishment  or  improper  operation 
of  tower  lights  for  all  stations;  and  entr\' 
of  each  test  of  the  Emergency  Alert 
System  (EAS)  for  commercial  stations. 
The  FCC  staff  in  field  investigations  will 
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use  these  data  to  assure  that  the  licensee 
is  operating  in  accordance  with  the 
technical  requirements  as  specified  in 
the  FCC  Rules  and  with  the  station 
authorization,  and  is  taking  reasonable 
measures  to  preclude  interference  to 
other  stations.  It  is  also  used  to  verify 
that  the  Emergency  Alert  System  is 
operating  properly. 
j  OMB  Control  Number  3060-0329. 

Title:  Equipment  Authorization — 
Verification,  47  CFR  Section  2.955. 
I  Form  Number:  N/A. 

'  Type  of  Review:  Extension  of  a 

currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  5,655. 

Estimated  Time  per  Response:  18 
hours  (avg.). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  and  one- 
time reporting  requirements;  Third 
party  disclosure. 

Total  Annual  Burden:  101,790  hours. 

Total  Estimated  Cost:  $1,131,000. 
I  Needs  and  Uses:  The  Conunission 

Rules.  47  CFR  parts  15  and  18,  require 
manufacturers  of  radio  frequency  (RF) 
equipment  devices  to  gather  and  retain 
technical  data  on  their  equipment  to 
verify  compliance  with  established 
technical  standards  for  each  device 
operated  under  the  applicable  Rule  part. 
Testing  and  verification  aid  in 
controlling  potential  interference  to 
radio  communications.  The  FCC  will 
use  these  data,  as  necessary,  to 
investigate  complaints  of  harmful 
interference  or  to  verify  the 
manufacturer's  compliance  with  FCC 
regulations. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
IFR  Doc.  02-25479  Filed  10-7-02:  8:45  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Submitted  to  OMB 
for  Review  and  Approval 

September  16.  2002. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 


number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
ijurden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  7. 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804.  445  12th 
Street.  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.goy. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0888. 
Title:  Part  76.  Cable  Television 
Service  Pleading  and  Complaint  Rules. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  and  Individuals  or  households. 
Number  of  Respondents:  400. 
Estimated  Time  Per  Response:  4  to  40 
hours. 

Frequency  of  Response:  On  occasion 
requirements;  Third  party  disclosure  . 
Total  Annual  Burden:  8,800  hours. 
Total  Respondent  Cost:  $1,600,000. 
Needs  and  Uses:  The  FCC  released  a 
Report  and  Order  (R&O)  on  January  8. 
1999,  CS  Docket  No.  98-54,  FCC  98- 
348.  Among  other  things,  the  R&O 
consolidated  the  general  procedural 
requirements  for  part  76  in  §§  76.6 
through  76.10;  eliminated  redundant 
requirements;  expanded  the  types  of 
submissions  styled  "Petitions  for 
Special  Relief  and  standardized  filing 
procediu-es  for  all  petitions  seeking  a 
finding  of  "effective  competition;" 
established  a  standard  provision  for  part 
76  pleadings  to  provide  uniform  filing 


format,  deadlines,  etc;  required  all 
submissions  made  pursuant  to  part  76  to 
be  verified  by  the  submitting  party  or 
the  party's  attorney — including  written 
verification  that  the  signatory  had  read 
the  submission  and  that  the  submission 
is  well  grounded  in  fact  and  warranted 
bv  existing  law  or  good  faith  argument 
for  extension,  modification,  or  reversal 
of  existing  law. 

OMB  Control  Number:  3060-1004. 

Title:  Revision  of  the  Commission's 
Rules  to  Ensure  Compatibility  with 
Enhanced  911  Emergency  Calling 
Systems:  Phase  11  Compliance  Deadlines 
for  Non-Nationwide  CMRS  Carriers. 

Form  Number:  N/A. 
Tvpe  of  Review:  Revision  to  an 
Existing  Collection. 

Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
State.  Local  or  Tribal  Government. 

Number  of  Respondents:  251. 

Estimated  Time  Per  Response:  4  to  5 
hours. 

Frequency  of  Response: 
Recordkeeping;  Quarterly.  Semi- 
Annual.  and  One-Time  reporting 
requirements  disclosure  requirement. 

Total  Annual  Burden:  1.282  hours. 

Total  Respondent  Cost:  None. 

Needs  and  Uses:  On  July  26.  2002.  the 
FCC  released  an  Order  to  Stay  in  CC 
Docket  No.  94-102.  FCC  02-210  to  stay 
temporarily  the  application  for  the 
wireless  Enhanced  911  Phase  II  interim 
handset  and  network  upgrade 
compliance  deadlines  under  47  CFR 
20.18(f)  and  (g)  for  non-nationwide 
carriers  that  filed  waiver  requests 
relating  to  those  deadlines — Tier  11 
Commercial  Mobile  Radio  Service 
(CMRS)  carriers  must  begin  to  comply 
on  March  1.  2002  and  Tier  III  CMRS 
carriers  on  September  1.  2003. 
Previously,  the  FCC  had  provided 
similar,  but  less  extensive  relief  from 
these  rules  to  the  nationwide  carriers 
that  had  requested  it.  The  FCC  also 
established  reporting  requirements  of 
December  31.  2002  to  monitor  the 
progress  and  insure  the  E  911 
compliance  for  these  effected 
nationwide  carriers.  The  Stay  now 
places  identical  quarterly  reporting 
requirements  on  Tier  II  carriers  and  a 
one-time  reporting  requirement  on  Tier 
III  carriers. 

Federal  Communi(  ntions  Commi.ssion. 
Marlene  H.  Dortch, 
Secretary. 

[FR  Doc.  02-25480  Filed  10-r-<12:  H:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

.September  lb   JOOi 

SUMMARY:  The  Federal  CommuniiatiDns 
("ommissions.  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  taJce  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  bv  the  Paperwork.  Reduction 
Act  of  1995.  Public  Law  104-1 J   An 
agency  mav  not  conduct  or  sponsor  a 
(ollection  of  information  unless  it 
displays  a  currently  yalid  control 
number  No  person  shall  be  subject  to 
any  penalty  for  failing  to  i  omply  with 
a  collection  oi  information  subject  to  the 
Paperwork  Reduction  Act  (PR.M  that 
does  not  display  a  yalid  control  number 
(Comments  are  requested  conternmg  (a) 
whether  the  proposed  c olle*  tion  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission.  in(  luding  whether  the 
information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  Commissions 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected,  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
colle<:tion  techniques  or  other  forms  of 
information  technology 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  7. 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

AOOAESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  Room  1-A804,  445  12th 
Street.  SW  .  Washington.  DC  20554  or 
via  the  Internet  to  lesmith®fcc  gov 
FOfl  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-021 7  or  via  the 
Internet  at  Iesmitb@fcc  gov 
SUPPtfMENTARY  INFORMATION: 

OMB  Control  Number  3060-XXXX 
Title:  Section  25  139.  NGSO  FSS 
Coordination  and  Information  Sharing 
Between  MVDDS  Licensees  in  the  12.2 
GHz  to  12  7  GHz  Band 
Form  Number  N/A 
Type  of  Review  New  collection 
Respondents:  Business  or  other  for- 
profit  entities. 


Sumht^r  of  Respondents:  6. 

Estmuitrd  Time  per  Response:  6 
hours  •> 

Frequency  nf  Response:  On  occasion 
reporting  requirements;  Third  party 
(iisclosure 

Total  Annual  Burden:  36  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  On  May  23.  2002. 
the  FfX^  released  a  Memorandum 
Opinion  and  Order  and  Second  Report 
and  Order.  FT  Docket  No.  98-206.  FCC 
02-116.  which  requires  NGSO  FSS 
licensees  to  maintain  a  subscriber 
database  in  a  format  that  can  be  readily 
shared  with  Multichannel  Video 
Distribution  and  Data  Service  (MVDDS) 
license<!s  for  the  purpose  of  determining 
compliance  with  the  MVDDS 
transmitting  antenna  spacing 
requirement  relating  to  qualifying 
existing  NCiSO  FSS  subscriber  receivers 
set  forth  in47CFR  101  129. 

OMB  Control  Number:  3060-XXXX. 

T/Y/e  vSettion  101  103.  Frequency 
Coordination  Procedures. 

Form  Number:  N/A. 

Tvpe  of  Review  New  collection. 

Respondents  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  354 

Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure 

Total  Annual  Burden:  177  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  On  May  23,  2002, 
the  FC(^  released  a  Memorandum 
Opinion  and  Order  and  Second  Report 
and  Order.  ET  Docket  No,  98-206.  FCC 
02-116.  which  requires  Multichannel 
Video  Distribution  and  Data  Service 
(MVDDS)  licensees  to  provide  notice  of 
intent  to  construct  a  proposed  antenna 
to  NGSO  FSS  licensees  operating  in  the 
12.2-12.7  GHz  frequency  band  and  to 
maintain  an  Internet  web  site  of  all 
existing  transmitting  sites  and 
transmitting  antennas  that  are 
scheduled  for  operation  within  one  year 
including  the  "in  service"  dates. 

OMB  Control  Number:  3060-XXXX. 

Title:  Section  101.1403.  Broadcast 
Carriage  Requirements. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  354. 

Estimated  Time  per  Response:  1.0 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  354  hours. 

Total  Annual  Costs:  None. 


Needs  and  Uses:  On  May  23.  2002, 
the  FCC  released  a  Memorandum 
Opinion  and  Order  and  Second  Report 
and  Order.  ET  Docket  No.  98-206.  FCC 
02-116.  which  requires  Multichannel 
Video  Distribution  and  Data  Service 
(MVT)DS)  respondents  that  meet  the 
statutory  definition  of  Multiple  Video 
Programming  Distributor  (MVPD)  to 
comply  with  the  broadcast  carriage 
requirements  located  at  47  U.S.C 
325(b)(1).  Any  MVDDS  licensee  that  is 
an  MVPD  must  obtain  the  prior  express 
authority  of  a  broadcast  station  before 
retransmitting  that  station's  signal, 
subject  to  the  exceptions  contained  in 
section  325(b)(2)  of  the  Communications 
Act  of  1934.  as  amended. 

OMB  Control  Number:  3060-XXXX. 

Title:  Section  101.1413.  License  Term 
and  Renewal  Expectancy. 

Form  Number:  N/A. 

Tvpe  of  Review:  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  354. 

Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
and  ten  year  reporting  requirements; 
Third  party  disclosure. 

Total  Annual  Burden:  177  hours. 

Total  Annual  Costs:  $8,900. 

Needs  and  Uses:  On  May  23.  2002, 
the  FCC  released  a  Memorandum 
Opinion  and  Order  and  Second  Report 
and  Order.  ET  Docket  No.  98-206.  FCC 
02-116,  which  requires  Multichannel 
Video  Distribution  and  Data  Service 
(MVDDS)  renewal  applicants  to  comply 
with  the  requirements  to  provide 
substantial  service  by  the  end  of  the  ten- 
year  initial  license  term. 

OMB  Control  Number:  3060-XXXX. 

Title:  Section  101.1417.  Annual 
Report. 

Form  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  354. 

Estimated  Time  per  Response:  1.0 
hours. 

Respondents:  Business  and  other  for- 
profit  entities. 

Frequency  of  Response:  Annual 
reporting  requirements. 

Total  Annual  Burden:  354  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  On  May  23,  2002. 
the  FCC  released  a  Memorandum 
Opinion  and  Order  and  Second  Report 
and  Order  (MO&O  and  2nd  R&O). 
which  requires  Multichannel  Video 
Distribution  and  Data  Service  (MVDDS) 
licensees  to  file  two  copies  of  a 
"licensee  information  report"  by  March 
1st  of  each  year  with  the  FCC,  for  the 
proceeding  calendar  year.  This  report 
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must  include  the  name  and  address  of 
the  licensee,  statiQn(s)  call  letters  and 
primary  geographic  service  area(s},  and 
statistical  data  for  the  licensee's 
station(s).  This  report  enables  the 
Commission  to  keep  track  of  the  number 
of  MVDDS  licensee  stations. 
I         OMB  Control  Number:  3060-XXXX. 

Title:  Section  101.1440,  MVDDS 
Protection  of  Direct  Broadcast  Satellites 
(DBS). 

Form  Number:  N/A. 
I         Type  of  Review:  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  354. 

Estimated  Time  per  Response:  40.0 
hours. 

Respondents:  Business  and  other  for- 
profit  entities. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 
I         Total  Annual  Burden:  14,160  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  On  May  23,  2002. 
the  FCC  released  a  Memorandum 
Opinion  and  Order  and  Second  Report 
and  Order  (MO&O  and  2nd  R&O).  ET 
Docket  No.  98-206,  FCC  02-116,  which 
requires  Multichannel  Video 
Distribution  and  Data  Service  (MVDDS) 
licensees  to  conduct  a  survey  of  the  area 
around  its  proposed  transmitting 
antenna  site  to  determine  the  location  of 
all  DBS  customers  that  may  potentially 
be  effected  by  the  introduction  of  its 
MVDDS  service.  This  MO&O  and  2nd 
R&O  will  ensure  that  Multichannel 
Video  Distribution  and  Data  Service 
(MVDDS)  signal  will  not  be  in  excess  of 
the  appropriate  Equivalent  Power  Flux 
Density  (EPFD)  limits  as  written  in  47 
CFR  101.105{a)(4)(ii)(B)  is  causing 
interference  to  DBS  customers.  If  the 
MVDDS  licensee  determines  that  its 
signal  level  will  exceed  the  EPFD  limit 
at  any  DBS  customer  site,  it  shall  take 
whatever  steps  are  necessary,  up  to  and 
including  finding  a  new  transmission 
site. 

Federal  Communications  Commission. 
Marlene  Dortch, 
Secretary. 

(PR  Doc.  02-25477  Filed  10-7-02;  8:45  am) 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2579] 

Petnion  for  Reconsidoration  of  Action 
in  Rulemaking  Proceeding 

October  3,  2002. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 


proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street.  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  this  petition  must  be 
filed  by  October  23,  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b).  Table  of  Allotments,  FM 
Broadcast  Stations,  (Cheyenne, 
Wyoming). 

Number  of  Petition  Filed:  1. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-25575  Filed  10-7-02;  8:45  am) 

BiLUtMi  CODE  6717-01-41 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1433-DR] 

Indiana;  Maior  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
1433-DR),  dated  September  25,  2002, 
and  related  determinations. 
EFFECTIVE  DATE:  September  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  25,  2002,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Indiana,  resulting 
from  severe  storms  and  tornadoes  on 
September  20.  2002.  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  §§5121-5206  (Stafford  Act).  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Indiana. 


In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
vou  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas  and  any 
other  forms  of  assistance  under  the  Staffcjrd 
Act  vou  may  deem  appropriate.  C^onsistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  the  Individual  and 
Family  Grant  program  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Public 
.Assistance  and  Hazard  Mitigation  are  later 
requested  and  warranted.  Federal  funds 
provided  under  these  two  programs  will  also 
be  limited  to  75  percent  of  the  total  eligible 
costs 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  .Aft. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148,  I 
hereby  appoint  William  Lokey  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Indiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bartholomew.  Blackford.  Brown.  Daviess, 
Decatur,  Delaware.  Fayette.  Franklin.  Gibson. 
Grant.  Greene.  HamiUon.  Hancock. 
Hendricks,  Henry.  lay,  [ohnson.  Knox. 
Lawrence.  Madison,  Marion.  Monroe. 
Morgan.  Owen.  Pike.  Posey.  Randolph.  Rush. 
Shelby.  Sullivan,  Tipton,  and  Vanderburg  for 
Individual  Assistance. 
(The  following  Catalog  of  Federal  Domestir; 
Assistance  Numbers  (CFD.M  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program:  83.548.  Hazard  Mitigation  Grant 
Program.) 

Joe  M .  Allbaugh, 

Director. 

[FR  Doc.  02-25524  Filed  10-7-02:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1433-OR) 

Indiana;  Aniendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA) 

action:  Notice 

SUMMARY:  This  nnfire  amends  the  notice 

(if  d  md)(ir  disaster  declaratinn  fur  the 
State  of  Indiana.  (FEMA-143:M)K), 
dated  September  25.  2002.  ami  related 
determinations 

EFFECTIVE  DATE:  September  iO.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Magdd  Ruiz,  Response  .ind  Rei  ii\erv 
Directorate.  Federal  Emergency 
Management  .Agenfy.  Washington.  LJt. 
20472.  (2021  64b-2705  or 
Magda  Ruiz«Sfema.gov 

SUPPLEMENTARY  INFORMATION:  The  notice 

of  a  iiiaiiir  liisdNttT  dei  Idration  for  the 
State  of  Indiana  is  herehv  amended  to 
include  Public  Assistance  fur  the 
following  areas  among  those  areas 
determint-d  to  have  bt-en  adversflv 
affected  b\  the  catastrophe  dci  lared  a 
major  disaster  by  the  President  in  his 
declaration  of  .September  25,  2002: 

Thf  inuniies  nl  lohnsun.  K.ni)\.  Marion, 
.MonrrMj.  Murgan  and  Posey  for  Public 
.^ssistan<  e  (alreadv  designated  for  Individual 
Assistance). 

All  iijunlies  ill  the  Stale  of  Indiana  are 
eligible  to  appiv  for  assistance  under  the 
Hazard  Mitigation  (irani  Program 
(The  following  (.atalog  uf  Federal  Domestit 
Assistant:e  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83,5;J7. 
Communitv  Disaster  Luans;  H3  5J8.  Cora 
Brown  Fund  Program.  83.539.  Crisis 
Counseling.  83..i40.  Disaster  Legal  Services 
Program:  83.541.  Disaster  llnemployment 
Assistance  (DCA);  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Prtigram;  83.544.  Public 
Assistance  Grants:  83  545.  Disaster  Housing 
Program.  83.548.  Hazard  Mitigation  Grant 
Program  I 

|oe  M.  .\llbaugh. 
Director. 

IFF  n.H     Mj-jT-,2f.  Filed  10-7-02;  8:45  ami 
nu.iNG  cooe  67i»-o2-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1434-DR] 

Texas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  dedaraticm  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
1434-DR).  dated  September  26.  2002. 
,ind  related  determinations. 
EFFECTIVE  DATE:  September  26.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magdd  Ruiz.  Response  and  Recovery 
Directorate.  F'ederal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  b4ti-2705  or 
Mii^dci  Ruiz<d!fema.gov 

SUPPLEMENTARY  INFORMATION:  Notice  is 
berebv  given  that,  in  a  letter  dated 
September  26,  2002.  the  President 
declared  a  rtiajor  disaster  under  the 
authoritv  of  the  Robert  T  Stafford 
Disaster  Relief  and  Emergency 
Assistanc  e  Act.  42  I'.S.C  5121-5206 
(Stafford  Act),  as  follows: 

I  have  determined  that  ttie  damage  in 
certain  areas  of  the  Slate  uf  Tt;\as.  resulting 
from  Tropical  Storm  Fay  on  Septemfwr  6. 
^002.  and  c  onlinuing.  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
dec  laralion  under  the  Robert  T  Stafford 
Disaster  Relief  and  Kniergeni  \  .^^si^lance 
.Ac  t.  42  H.S.C.  5121-5206  IStaftord  Ac  t).  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Stale  of  Texas. 

In  order  to  provide  Federal  assistance,  you 
are  herehv  authorized  to  allocate  from  tiinds 
av.iilable  for  these  purposes,  .sue  h  amounts  as 
vuu  find  necessarv  for  Federal  disaster 
assistance  and  administrative  expenses. 

Vou  are  authorized  to  provide  Individual 
,\ssislani:e  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State,  and 
anv  other  forms  of  assistance  under  the 
Stafford  .\i  \  \ou  may  deem  approjiriate 
tlonsisteni  with  the  rw)uireinent  that  Federal 
assistanc  e  be  siip[ilemfnt,il.  an\  Ffdcral 
funds  provided  under  the  .Slattord  .\(  t  for 
Hazard  Mitigation  and  the  Individual  and 
Family  (irani  program  will  be  limited  to  75 
percent  of  the  lolal  eligible  costs.  If  Piililu 
.Assistance  is  later  rtn|uested  and  warranted. 
Federal  funds  provided  under  that  program 
will  also  be  limited  to  75  percent  of  the  total 
eligible  costs. 

Further,  vou  are  authorized  to  make 
changes  Ici  this  declaration  to  the  extent 
allowable  under  the  Stafford  .Act. 

The  time  perioci  prescribed  for  the 
implementation  of  section  ;?10(a). 
Priority  to  Ortain  Applications  for 
Public  F.ii  ilitv  and  Public  Housing 
.Assistance.  42  IJ.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notic:e  is  herehv  given  that  pursuant 
to  the  authoritv  vestcHi  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148.  1 
hereby  a[)point  .Scott  Wells  of  the 
Federal  Emergency  .Management  Agency 
to  act  as  the  Federal  Coordinating 
Offic-er  for  this  dec:lared  disaster. 

I  do  hereby  dett^rmine  the  following 
areas  of  the  State  of  Texas  to  have  been 


affected  adversely  by  this  declared 
major  disaster: 

Brazoria.  Frio.  Galveston.  La  Salle.  Live 
(Jdk.  Matagorda.  Nuec  es.  San  Patricio,  and 
Whartim  Counties  for  Individual  Assistance. 

All  counties  within  the  State  of  Texas 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic: 
.Assistance  Numbers  (CFD.A)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Communit\  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
.Assistance  (DL'A);  83.542.  Vire  Suppression 
Assistance:  83.54;).  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
.Assistance  Grants;  83.545.  Disaster  Housing 
Program.  H3  548.  Hazard  Mitigation  Grant 
Program! 
foe  M.  Allbaugh. 
Dm'ctor 

IFK  Doc    02-25525  FiUui  10-7-02;  8:45  am] 
BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1432-DR] 

Wisconsin;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  (FEMA-1432-DR).  dated 
September  10.  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  September  27.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472, (202)  646-2705  or 
Magda. Ruiz&fema. gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  reopened.  The  incident 
period  for  this  declared  disaster  is  now 
September  2-6,  2002. 

(The  following  t;atalog  of  Federal  Domestic 
.Assistanc;e  Numbers  (CFD.A)  are  to  be  used 
tor  reporting  and  drawing  funds;  83.537. 
Communitv  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Cirisis 
Counseling;  83.540,  Disaster  Lt'gal  Services 
Program;  83.541.  Di.saster  I 'nemploymeni 
.Assistance  (Dl'.A);  83.542.  Fire  Suppression 
.Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
.Assistance  Grants;  83.545,  Disaster  Housing 
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Program;  83.548,  Hazard  N4itigation  Grant 

Program.) 

|oe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-25527  Filed  10-7-02;  8:45  am] 

BILLING  COOE  e71S-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
AcquisKion  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inunediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
22,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Steven  M.  Eldred.  Beloit. 
Wisconsin,  as  voting  trustee  of  the  Helen 
M.  Eldred  Voting  Trust  and  the  John  M. 
Eldred  Voting  Trust;  and  the  Eldred 
Family  Uniited  Partnership  I  and  Eldred 
Family  Limited  Partnership  U,  both 
located  in  Beloit,  Wisconsin,  to  gain 
control  of  Centre  I  Bancorp,  Inc.,  Beloit, 
Wisconsin,  and  thereby  indirectly 
acquire  First  National  Bank  and  Trust 
Company  of  Beloit,  Beloit,  Wisconsin. 

2.  Mark  B.  Richardson,  Thetford 
Center,  Vermont,  and  Kimberly  A. 
Richardson,  Atlanta,  Georgia;  to  acquire 
voting  shares  of  Oakwood  Bancorp,  Inc., 
Springfield,  Illinois,  and  thereby 
indirectly  acquire  voting  shares  of 
United  Community  Bank,  Oakwood, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  2,  2002. 
Robert  deV.  Frierson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  02-25485  Filed  10-7-02;  8:45  am] 
BILLING  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regidations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  1, 
2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Trustcompany  Bancorp,  Jersey  City, 
New  Jersey;  to  become  a  baids.  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Trust  Company 
of  New  Jersey,  Jersey  City,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1.  BTC  Financial  Corporation,  and 
Midamerica  Financial  Corporation,  both 
of  Des  Moines,  Iowa;  to  acquire  100 
percent  of  the  voting  shares  of  Bankers 
Trust  Company,  N.A.,  Cedar  Rapids, 
Iowa,  a  de  novo  bank. 

In  addition  to  this  application, 
Midamerica  Financial  Corporation,  Des 
Moines,  Iowa,  also  has  applied  to 


become  a  bank  holding  company  by 
acquiring  Baidcers  Trust  Company,  N.A., 
Cedar  Rapids,  Iowa,  a  de  novo  bank. 
2.  First  Mutual  Bancorp  of  Illinois. 
Inc.,  Harvey,  Illinois;  to  merge  with 
Security  Bancorp  of  Dupage,  Inc., 
Naperville,  Illinois,  and  thereby 
indirectly  acquire  voting  shares  of 
Security  Bank  of  Dupage,  Naper\'ille, 
Illinois. 

Board  of  Governors  of  ifie  Federal  Reserve 
System.  October  2.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary-  of  the  Board. 
[FR  Doc.  02-25487  Filed  10-7-02;  8:45  ami 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  vniting  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  22.  2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  2'3261-4528: 

1.  Four  Oaks  Fincorp,  Inc.,  Four  Oaks. 
North  Carolina;  to  engage  de  novo 
through  Four  Oaks  Mortgage  Services. 
L.L.C.,  Four  Oaks,  North  Carolina,  and 
Four  Oaks  Mortgage  Company  L.P., 
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Clavton.  North  Carnlin.i,  in  riinrtga^^e 
banking,  pursuant  to  «?*?  22r,  JHlb)(l)  and 
(b)(2)(viii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserv 
Svstt>m.  October  2    ->()02. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
iFR  Do(  02-2548fi  Filed  10-7-02:  8:45  ami 

BILUNG  CODE  6210-01 -S 


DEPARTME^fr  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Notice  of  Cfiarter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6,  1972.  that  the 
Disease.  Disability,  and  Injury- 
Prevention  and  Control  Special 
Emphasis  Panel.  Centers  for  Disease 
Control  and  Prevention  (("DC). 
Department  of  Health  and  Human 
Ser\ices.  has  been  renewed  for  a  2-year 
period.  throui;h  .Septt-mber  IB.  2004. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Burma  Burr  h,  Committee 
Manat^ement  Officer.  Centers  for  Disease 
Control  and  Prevention.  IBOO  (^litton 
Road.  N'E..  M/S  E-72.  Atlanta.  Cleorgia 
30333,  telephone  (404)  4c»H-0090.  fax 
(404) 498-0011 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  de|ei;dted 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  (Control  and 
Prevention  and  the  Agency  for  Toxic 
■Substances  and  Disease  Registry 

Hated   0(  toher  2.  2002 
(ohn  Burckhardt. 

Acting  Director.  \fana)iiement  Analysis  and 
Senices  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Dor.  02-2.1510  Filed  10-7-02;  8:45  am] 
BILLING  CODE  41S3-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC  Consultation  on  Draft 
Documents:  Program  Announcement 
for  Health  Departments  and  HIV 
Prevention  Community  Planning 
Guidance 

Same  National  Center  tor  HIW  STD.  and 
IB  Prevention:  Meeting 

Timf  and  Date:  8:,10  a.m  — .">  p  rn  .  ()(  toln'r 
17-18,  2002. 

Place.  Swissotel  Atlanta,  i  iMl  Peac.htree 
Kuad.  NE.  .Atlanta.  Georgia  3032B. 

Status:  Opi^n  to  the  public,  but  limited  bv 
the  space  available.  Thi'  meeting  room 
actommodales  approximately  200  [leople 

Purpose:  The  purpose  of  this  (  onsultation 
IS  to  obtain  input  into  the  developiiifut  nt  the 
Program  Announc:ement  for  Health 
Departments  and  the  HIV  Prevention 
Community  Plaiuiing  C.uidani  »•  The  program 
announcement  Inr  health  departments  will  be 
addressed  on  ()( toher  17  and  the  comniiniit\ 
planning  guidance  will  be  addressed  on 
C3(:Iober  18, 

Contact  Person  for  More  Information:  Sean 
David  Griffiths.  Centers  for  Disease  Control 
and  Prevention,  National  Center  for  HI\', 
STD,  and  TB  Prevention,  Division  of  HIV 
AIDS  Prevention    1()00  Clifton  Rd  ,  \K,  V1/S 
K-35,  .Atlanta,  i..\  .50333.  telephone  404- 
639-3453. 

The  Director,  Management  and  ,Analvsis 
and  ,Services  Otficc  has  l)ecn  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  annoiini  emerits  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxh 
Substantjes  and  Disease  Registry , 

D.ii.'d   {).  tnlit'r  2.  2002, 
|(ihn  Burckhardt. 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

|FK  Doc    02-25509  Filed  10-7-02:  8:45  am) 
BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Healthcare  Infection  Control  Practices 
Advisory  Committee  (HICPAC): 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-4B3).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 


Name:  Healthcare  Infection  Control 
Practices  Advisory  Committee. 

Times  and  Dates:  8:30  a.m,-5  p,m.. 
October  21,  2002,  8:30  a,m,^  p,m,. 
October  22,  2002, 

Place:  Swissotel,  3391  Peachtree 
Road,  NE,  Atlanta.  Georgia  30333, 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  The  Committee  is  charged 
with  providing  advice  and  guidance  to 
the  Secretary:  the  Assistant  Secretary  for 
Health;  the  Director.  CDC:  and  the 
Director.  National  Center  for  Infectious 
Diseases  (NCID),  regarding  (1)  the 
practice  of  hospital  infection  control;  (2) 
strategies  for  surveillance,  prevention, 
and  control  of  infections  (e.g.. 
nosocomial  infections),  antimicrobial 
resistance,  and  related  events  in  settings 
where  healthcare  is  provided:  and  (3) 
periodic  updating  of  guidelines  and 
other  policy  statements  regarding 
prevention  of  healthcare-associated 
infections  and  healthcare-related 
conditions. 

Matters  to  be  Discussed:  Agenda  items 
will  include  a  review  of  the  Draft 
Guideline  for  Preventing  Transmission 
of  Infectious  Agents  in  Healthcare 
Settings  (formerly  Guideline  Isolation 
Precautions  in  Hospitals);  the  Draft 
Guideline  for  Disinfection  and 
Sterilization  in  Healthcare  Settings:  the 
Draft  Guideline  for  Prevention  of 
Healthcare-associated  Pneumonia;  and 
updates  on  CDC  activities  of  interest  to 
the  committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Michele  L,  Pearson,  M,D,,  Executive 
Secretary,  HICPAC.  Division  of 
Healthcare  Quality  Promotion,  NCID. 
CDC.  1600  CliftonRoad.  NE.  M/S  A-07, 
Atlanta,  Georgia  30333,  telephone  (404) 
498-1182, 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  2.  2002. 
John  Burckhardt, 

.Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc.  02-25508  Filed  10-7-02;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  disease  Control  and 
Prevention 

interagency  Committee  on  Smoking 
and  Health  (ICSH)  Cessation 
Subcommittee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Subcommittee 
Meeting. 

Name:  ICSH  Cessation  Subcommittee. 

Date  and  Time:  October  24,  2002:  8:30  a.m. 
to  2:15  p.m. 

Place:  Meeting  location  to  be  determined 
and  announced  in  a  separate  notice  prior  to 
the  meeting  date.  For  additional  information 
please  contact  Monica  Swann  at  202/205- 
8500, 

Purpose:  The  ICSH  Cessation 
Subcommittee  is  charged  with  making 
recommendations  to  ICSH  on  how  best  to 
promote  tobacco  use  cessation.  The 
Subcommittee  will  develop  a  report,  to  be 
submitted  by  ICSH  to  the  Secretary,  Health 
and  Human  Services,  which  contains  action 
steps  for  both  a  Secretary's  initiative  and 
public-private  partnerships  to  achieve  this 
outcome.  Background  documents  on  ICSH 
and  the  ICSH  Cessation  Subcommittee  are 
available  at  http://www.cdc.gov/tobacco/ 
ICSH/index.htm. 

Matter  to  be  Discussed:  The  ICSH 
Cessation  Subcommittee  is  convening  a 
meeting  and  soliciting  comments  to  obtain 
input  from  key  audiences  who  must  work  in 
a  coordinated  manner  to  successfully 
promote  tobacco  use  cessation.  Input  should 
be  focused  on  (1)  the  opportunities  to 
promote  tobacco  use  cessation,  (2)  the 
strategies  to  overcome  barriers  emd 
challenges  faced  by  each  group  to  ensure 
these  objectives  are  implemented,  and  (3)  the 
types  of  support  DHHS  could  provide. 
Individuals  and  organizations  are  encouraged 
to  comment  in  one  or  both  of  the  following 
ways:  (1)  In  writing,  by  submission  through 
the  mail  or  by  e-mail;  (2)  in  person,  at  the 
Subcommittee  meeting.  Written  comments 
will  also  be  accepted  during  the  public 
meeting. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Status:  Open  to  the  public,  limited  only  by 
the  space  and  time  available. 
SUPPLfMENTARY  INFORMATION:  If  you 
would  like  to  attend  the  Subcommittee 
meeting,  you  are  encouraged  to  register 
by  providing  your  name,  title, 
organization  name,  address,  and 
telephone  niunber  to  Jessica  Porras 
(address  below).  If  you  would  like  to 
speak  at  the  meeting,  please  notify 
Jessica  Porras  when  you  register. 
Written  comments  may  be  submitted 
until  December  20,  2002;  comments 
received  after  October  24,  2002,  will  be 
shared  at  future  subcommittee  meetings. 


Submitted  comments  will  be  posted  on 
the  Internet  at  http://www.cdc.gov/ 
tobacco/ICSH/index.h  tm . 

To  submit  electronic  comments,  send 
via  e-mail  to  jpoiTas@cdc.gov.  To  submit 
comments  by  mail,  send  to:  ICSH 
Cessation  Subcommittee  Public 
Comments  (Attn:  Ms.  Jessica  Porras), 
Office  on  Smoking  and  Health,  200 
Independence  Ave.,  SW.,  Room  317-B, 
Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jessica  Porras,  Office  on  Smoking  and 
Health,  200  Independence  Ave.,  Suite 
317-B,  Washington,  DC  20201,  202- 
205-8500  (telephone)  or  (202)  205-8313 
(facsimile)  or  jporras@cdc.gov  (email). 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  emd  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  2,  2002. 
John  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-25511  Filed  10-7-02;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  arKl  Drug  Administration 
[Dockets  No.  02N-0354] 

Agency  information  Collection 
Activities;  Announcement  of  0MB 
Approval;  the  Evaluation  of  Long-Term 
Antibiotic  Drug  Therapy  for  Persons 
involved  in  Anthrax  Remediation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"The  Evaluation  of  Long-Term 
Antibiotic  Drug  Therapy  for  Persons 
Involved  in  Anthrax  Remediation"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  19,  2002  (67 


FR  53805).  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0494.  The 
approval  expires  on  March  31.  2003.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  October  1.  2002. 
Margaret  M.  Dotzel. 
.■Associate  Commissioner  for  Policy 
[FR  Doc.  02-25538  Filed  10-7-02;  845  ami 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0308] 

Agency  information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Current      . 
Good  Manufacturing  Practices  and 
Related  Regulations  for  Blood  and 
Blood  Components;  and  "Looid>ack" 
Requirements 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
7,  2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington.  DC  20503.  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA, 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P,  Capezzuto,  Office  of 
Information  Resources  Management 
HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-4659, 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U,S.C,  3507.  FDA 
has  submitted  the  following  proposed 
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collection  of  information  to  0MB  for 
review  and  clearance 

Current  Good  Manufacturing  Practices 
and  Related  Regulations  for  Blood  and 
Blood  Components;  and  "Lookback" 
Requirements  (OMB  Control  Number 
0910-0116) — Extension 

I'nder  the  statutory  requirements 
contained  in  section  351  of  the  Public 
Health  Service  Act  (42  V  S.C.  262).  no 
blood,  blood  component,  or  derivative 
may  move  in  interstate  commerce 
unless:  (1)  It  is  propagated  or 
manufactured  and  prepared  at  an 
establishment  holding  an  unsuspended 
and  unrevoked  license:  (2)  the  product 
complies  with  regulatory  standards 
designed  to  ensure  safety,  purity,  and 
potency;  and  (3)  it  bears  a  label  plainly 
marked  with  the  product's  proper  name, 
manufacturer,  and  expiration  date.  In 
addition,  under  the  biologies  licensing 
and  quarantine  provisions  in  sections 
351  to  361  of  the  Public  Health  Service 
Act  (42  U.S.C.  262  to  264)  and  the 
general  administrative  provisions  under 
sections  501  to  503.  505  to  510.  and  701 
to  704  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  351  to  353.  355 
to  360,  and  371  to  374).  FDA  has  the 
authoritv  tti  issue  regulations  designed 
to  protect  the  public  fr<jm  unsafe  or 
ineffective  biological  products  and  to 
issue  regulations  necessary  to  prevent 
the  introduction,  transmission,  or 
spread  communicable  diseases.  The 
current  good  manufacturing  practices 
(C]GMP)  and  related  regulations 
implement  FDA's  statutory  authoritv  to 
ensure  the  safetv.  purity,  and  poteni  y  of 
blood  and  blood  components  The 
lookbac:k  regulations  are  intended  tu 
help  ensure  the  continued  safet\  of  the 
blood  supply  by  providing  necessary 
information  to  users  of  blood  and  blood 
components  and  appropriate 
notification  of  recipients  of  transfuMon 
at  iniTeased  risk  for  transmitting  human 
immunodeficiency  virus  (HIV) 
infection  The  information  (oIKm  tion 
requirements  in  the  CGMP  and  lookback 
regulations  provide  FD.A  with  the 
necessan'  information  tu  perform  its 
duty  to  ensure  the  safety,  puritv.  and 
potencv  of  blood  and  blood 
components.  These  requirements 
establish  accountability  and  traceability 
in  the  processing  and  handling  of  blood 
and  blood  compiments  and  enables  FDA 
to  perform  meaningful  inspet:tions.  The 
recordkeeping  requirements  serve 
preventative  and  remedial  purposes. 
The  disclosure  requirements  identify 
the  various  blood  and  blood 
components  and  important  properties  of 
the  product,  demonstrate  that  the  ("CMP 
requirements  have  been  met.  and 
facilitate  the  tracing  of  a  product  back 


to  its  original  source.  The  reporting 
requirements  inform  FDA  of  any 
deviations  that  occur  and  that  may 
require  immediate  corrective  acfion.  In 
part  606  (21  CFR  part  606),  §  606.100(b) 
requires  that  written  standard  operating 
procedures  (S(3Ps)  be  maintained  for  the 
collection,  processing,  compatibility 
testing,  storage,  and  distribution  of 
blood  and  blood  components  used  for 
transfusion  and  manufacturing 
purposes.  Section  606.100(c)  requires 
the  review  of  all  pertinent  records  to  a 
lot  or  unit  of  blood  prior  to  release.  Any 
unexplained  discrepancy  or  failure  of  a 
lot  or  unit  of  final  product  to  meet  any 
of  Its  specifications  must  be  thoroughly 
investigated,  and  the  investigation, 
including  conclusions  and  followup, 
must  be  recorded.  Section  606.110(a) 
requires  a  physician  to  certif\'  in  writing 
that  the  donor's  health  permits 
plateletpheresis  or  leukapheresis  if  a 
variance  from  additional  regulatory 
standards  for  a  specific  product  is  used 
when  obtaining  the  product  from  a 
specific  donor  for  a  specific  recipient. 
Section  606  110(b)  requires 
establishments  to  request  prior  Center 
for  Biologies  Evaluation  and  Research 
(CBER)  approval  for  plasmapheresis  of 
di^jnors  who  do  not  meet  donor 
requirements.  Section  606.151(e) 
requires  that  records  of  expedited 
transfusions  in  life  threatening 
emtTgencies  he  maintained.  So  that  all 
steps  in  the  collection,  processing, 
compatibilitv  testing,  storage  and 
distribution,  qualify  control,  and 
transfusion  reaction  reports  and 
complaints  for  each  unit  of  blood  and 
blood  t:i)mponents  can  be  clearly  traced, 
4)  606. 160  requires  that  legible  and 
indelible  contemporaneous  records  of 
each  significant  step  be  made  and 
maintained  for  no  less  than  5  years. 
Se<  tion  606.165  requires  that 
distribution  and  receipt  records  be 
maintained  to  facilitate  recalls,  if 
nei:essarv  Section  606.170(a)  requires 
records  to  be  maintained  of  any  reports 
of  I  omplaints  of  adverse  reactions  as  a 
result  of  blood  collection  or  transfusion. 
Each  such  report  must  be  thoroughly 
investigated,  and  a  written  report, 
inc  luding  ( (inclusions  and  followup. 
must  be  prepared  and  maintained. 
Section  606.17()(b)  requires  that  fatal 
complications  of  blood  collection  and 
transfusions  be  reported  to  FDA  as  soon 
as  possible  and  that  a  written  report 
shall  be  submitted  within  7  days. 
.Section  610.46(a)  (21  CFR  610.46(a)) 
requires  blood  establishments  to  notify' 
consignees,  within  72  hours,  of 
repeatedlv  reactive  tests  results  so  that 
previously  (:oll(u;ted  blood  and  blood 
components  are  appropriately  . 


quarantined.  Section  610.46CW  requires 
blood  establishments  to  notify 
consignees  of  licensed,  more  specific 
test  results  for  HIV  within  30  calendar 
days  after  the  donors's  repeatedly 
reactive  test.  Section  610.47(b)  (21  CFR 
610.47(b))  requires  transfusion  services 
not  subject  to  Centers  for  Medicare  and 
Medicaid  Services  (CMS)  regulations  to 
notify  physicians  of  prior  donation 
recipients  or  to  notify  recipients 
themselves  of  the  need  for  HIV  testing 
and  counseling.  In  addition  to  the 
CGMPs  in  part  606,  there  are  regulations 
in  part  640  (21  CFR  part  640)  that 
require  additional  standards  for  certain 
blood  and  blood  components  as  follows: 
Sections  640.3(a);  640.4(a);  640.25(b)(4) 
and  (c)(1);  640.27(b);  640.31(b); 
640.33(b);  640.51(b);  640.53(c); 
640.56(b)  and  (d);  640.61;  640.63(b)(3), 
(e)(1),  and  (e)(3);  640.65(b)(2);  640.66; 
640.71(b)(1);  640.72;  640.73:  and 
640.76(a)  and  (b).  The  information 
collection  requirements  and  estimated 
burdens  for  these  regulations  are 
included  in  the  part  606  burden 
estimates,  as  described  below. 
Respondents  to  this  collection  of 
information  are  licensed  and  unlicensed 
blood  establishments  inspected  by  FDA, 
and  other  transfusion  services  inspected 
by  CMS.  Based  on  FDA's  registration 
system,  there  are  approximately  2,841 
registered  blood  establishments 
inspected  by  FDA.  Of  these  2.841 
establishments,  approximately  1.349 
perform  pheresis.  approximately  1.041 
annually  collect  27  million  units  of 
Whole  Blood,  blood  components 
including  Source  Plasma,  and  Source 
Leukocytes  and  are  required  to  follow 
FDA  "lookback"  procedures,  and 
approximately  166  are  registered 
transfusion  services  that  are  not  subject 
to  CMS's  "lookback"  regulations.  Based 
on  CMS  records  there  are  an  estimated 
4.980  transfusion  services.  The 
following  reporting  and  recordkeeping 
estimates  are  based  on  information 
provided  by  industry.  CMS,  and  FDA 
experience.  In  table  1  of  this  document, 
we  estimate  that  there  are 
approximately  3.500  repeat  donors  that 
will  test  reactive  on  a  screening  test  for 
HIV.  FDA  estimates  that  each  repeat 
donor  has  donated  two  previous  times, 
and  an  average  of  three  components 
were  made  from  each  donation.  Under 
§  610.46(a)  and  (b).  this  estimate  results 
in  21.000  (3.500  x  2  x  3)  notifications  of 
the  HIV  screening  test  results  to 
consignees  by  collecting  establishments 
for  the  purpose  of  quarantining  affected 
blood  and  blood  components,  and 
another  21.000  (3.500  x  2  x  3) 
notifications  to  consignees  of 
subsequent  test  results.  Under 
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§  606.110Cb),  licensed  estabUshments 
submit  supplements  to  their  biologies 
license  applications  to  request  prior 
CBER  approval  of  plasmapheresis 
donors  who  do  not  meet  donor 
requirements.  The  information 
collection  requirements  for  §  606.110(b) 
are  reported  under  OMB  control  number 


091O-r0338.  In  table  2  of  this  document, 
the  recordkeeping  chart  reflects  the 
estimate  that  95  percent  of  the 
recordkeepers.  which  collect  98  percent 
of  the  blood  supply,  had  developed 
SOPs  as  part  of  their  customan,'  and 
usual  business  practice.  Establishments 
may  minimize  burdens  associated  with 


CGMP  and  related  regulations  by  using 
model  SOPs  developed  by  industries' 
accreditation  organizations.  These 
accreditation  organizations  represent 
almost  all  registered  blood 
establishments. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No.  of  Respondents 


Annual  Frequency  per 
Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


606.170(b)2 


70 


1 


70 


20 


1.400 


610.46(a) 


610.46(b) 


1.041 


20 


21.000 


1,041 


20 


610.47(b) 


Total 


166 


0.7 


21.000 


116 


0.17 


3.570 


0.17 


3.570 


116 


8.656 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Information 

2  The  reporting  requirement  in  §640.73,  whicti  addresses  the  reporting  of  fatal  donor  reactions,  is  included  in  the  estimate  tor  §606.1 70(D). 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


606.100(b)2 


606.100(c) 


606.110(3)3 


606.151(e) 


606.16a' 


606.165 


606.170(a) 


Total 


No.  of  Record- 
keepers 


Annual  Frequency  per 
Record-keeping 


Total  Annual 
Records 


Hours  per 
Record 


Total  Hours 


2495 


1 


249 


24 


5.976 


2495 


10 


2,490 


676 


335 


0.5 


2495 


12 


2.988 


0.083 


2.490 


168 


248 


2495 


2,169 


540,000 


0.5 


270.000 


2495 


2,169 


540.000 


0.083 


44,820 


2495 


12 


2,988 


2,988 


326.690 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information  ,  ^  ^      .^ 

2 The  recordkeeping  requirements  in  §§ 640.3(a)(1),  640.4(a)(1),  and  640.66.  which  address  the  maintenance  of  SOPs.  are  included  in  the  esti- 

'"sThrrlcord'kTOpIng  requirements  in  §  640.27(b),  which  address  the  maintenance  of  donor  health  records  for  the  plateletpheresis.  are  included 

'^*Th^JS^!dkSp1i^riu°rements  in  §§ 640.3(a)(2);  640.3(f);  640.4(a)(2);  640.25(b)(4)  and  (c)(1);  640.31(b),  640.33(b);  640  51(b);  640.53(b) 
and  (d);  640.61;  640?63(b)(3),  (e)(1),  and  (e)(3);  640.65(b)(2):  640.71(b)(1);  640.72;  and  640.76(a)  and  (b);  which  address  the  maintenance  of 
various  records,  are  included  In  the  estimate  for  §606.160. 

55  percent  of  CMS  and  FDA-registered  blood  establishments  (0.05  x  4.890) 

6  5  percent  of  pheresis  establishments  (1 ,349). 


Dated;  October  1,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

|FR  Doc,  02-25539  Filed  10-7-02;  8:45  am] 

BILUNG  COOE  4160-01-S 


the  Biological  Response  Modifiers 
Advisory  Committee.  This  meeting  was 
originally  announced  in  the  Federal 
Register  of  September  27,  2002  (67  FR 
61142).  The  amendment  is  being  made 
to  reflect  a  change  in  the  Date  and  Tune. 
Agenda,  Procedure.  Location,  and 
Closed  Committee  Deliberations 
AGENCY:  Food  and  Drug  Administration,     portions  of  the  meeting.  The  meeting 
UllS.  was  originally  scheduled  as  a 

^,    .  teleconference  on  October  10.  2002. 

action:  Notice. from  5:30  p.m.  to  7:30  p.m.  at  the 

summary:  The  Food  and  Drug  National  Institutes  of  Health^Bldg^  29C. 

Administration  (FDA)  is  announcing  an      29  Lincoln  Dr..  Bethesda.  MD.  FDA 
amendment  to  the  notice  of  meeting  of        added  a  discussion  topic  related  to 
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Biologicai  Response  Modifiers 
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rf'tr()Viru>  vt'(  tors  in  ^t^nr  tht-rapu-s  tor 
the  trwdtment  of  patients  with  severe 
combined  immune  deficiency  disease  to 
the  meeting  and  the  meeting  will  he 
held  on  ()<  tober  10  at  the  Hilton  DC 
North — t;dithershurg.  H2()  Perrv  I'kw  v 
Gaifhershurg.  MD  from  H  a  m   to  n  p  m 
FOR  FURTHER  INFORMATION  CONTACT:  Ciail 
Dapolito  or  Kosanna  L   Harvey   ( .entei 
for  Biologies  Evaluation  and  Kesearch 
(HFM-71).  Food  and  Drug 
Administration.  1401  Rockville  Pikf 
Ruckville.  MD  20852,  ?01-H27-()n4  or 
call  the  FDA  Advisory  Committee 
Information  Line,  1-800-741 -8 r.18 
(301-44  i-05 72  in  the  Washington.  DC 
area),  code  12  iH4   Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  September  27,  2002 
(ti7  FR  HI  142),  FDA  announced  that  a 
meeting  of  the  Biological  Response 
Modifiers  Advisory  (Committee  would 
be  held  on  October  10,  2002  This 
amendment  is  tn  update  information 
provided  earlier  pertaining  to  the 
meeting.  On  page  61 142.  beginning  m 
the  last  column,  the  Date  and  Tiivf. 
Location.  Agenda.  Procedure,  and 
Closed  Committee  Deliberations 
portions  (jf  the  meeting  are  amendeti  to 
read  as  follows. 

Date  and  Time-  The  meeting  will  be 
held  on  October  10,  2002.  from  8  a.m 
to  approximately  5  30  p  m. 

Location:  Hilton  DC  North — 
Gaithersburg.  Grand  Ballnjoms  A.  B.  C. 
and  D.  620  Perrv  Pkwy  .  Gaithersburg. 
MD 

Agenda:  On  October  10.  2002,  the 
committee  will  discuss  safety  issues 
recently  identified  related  to  retrovirus 
vectors  in  gene  therapies  for  the 
treatment  of  patients  with  severe 
combined  immune  deficiency  disease 
and  receive  updates  on  individual 
research  programs  in  the  Division  of 
Cell  and  Gene  Therapies  and  the 
Division  of  Therapeutic  Proteins. 

Procedure:  On  October  10,  2002.  from 
8  a.m.  to  5  p.m  .  the  meeting  is  open  to 
the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 


before  the  committee.  Written 
subnnssions  may  be  made  to  the  contact 
person  by  October  9.  Oral  presentations 
from  the  public  will  be  scheduled 
between  approximately  11:30  a.m.  to 
12  30  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  shcnild  notify  the  contact 
person  before  October  9.  2002.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
atidresses  of  proposed  participants,  and 
an  indicaticm  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Defiberatons:  On 
0(  tober  10.  2002.  between 
approximately  5  p.m.  and  5:30  p.m..  the 
meeting  will  be  chjsed  to  permit 
discussion  where  disclosure  would 
(  onstitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  committee  will  discuss 
reports  of  individual  research  programs 
in  the  ( Center  for  Biologies  Evaluation 
and  Research 

rhis  notice  is  issued  under  the 
Federal  Advisory  (Committee  Act  (5 
r  S C  app  2)  and  21  CFR  part  14. 
relating  to  advisory  committees. 

n,itpil    ().  to!)er  2.  2002. 
I.inda  .^rey  Skladany. 

Si7i/Lir  As!<<h:iate  Coninu.sijoner  for  External 
lU-liitions 

(12-2=^841  Filed  lU-i-02:  :i:i: 


FK  l)ii( 
BILLING  CODE  416(M)1-S 


pm| 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Drug  Abuse  Warning  Network  (OMB 
number  0930-0078,  revision — The  Drug 
Abuse  Warning  Network  (DAWN)  is  an 
on-going  data  system  that  currently 
collects  information  on  drug  abuse- 
related  medical  emergencies  and  deaths 
as  reported  from  about  466  hospitals 
and  137  medical  examiners/coroners 
(ME/C)  nationwide.  DAWN  provides 
national  and  metropolitan  estimated  of 
substances  involved  with  drug-related 
ED  visits;  disseminates  information 
about  substances  involved  in  deaths 
investigated  by  participating  ME/Cs; 
provides  a  means  for  monitoring  drug 
abuse  patterns,  trends,  and  the 
emergence  of  new  substances;  assesses 
health  hazards  associated  with  drug  use; 
and  generates  information  for  national 
and  local  drug  abuse  policy  and 
program  planning.  DAWN  data  are  used 
by  Federal.  State,  and  local  agencies,  as 
well  as  universities,  pharmaceutical 
companies,  and  the  press. 

The  current  emergency  department 
(ED)  sample  supports  estimates  for  the 
coterminous  U.S.  and  21  major 
metropolitan  areas.  Beginning  in  2003, 
the  DAWN  case  definition  will  be 
changed  to  obtain  more  consistent  and 
reliable  data  on  drug  abuse  cases  and 
also  will  capture  additional  cases  where 
drug  use/misuse  led  to  ED  visits  or 
deaths  for  conditions  such  as  adverse 
drug  reactions,  underage  drinking  and 
malicious  poisonings.  To  achieve  better 
geographic  and  population  coverage,  the 
ED  sample  will  be  expanded  to  support 
estimates  for  the  full  U.S.  and  48 
metropoliteui  areas.  By  the  end  of  2005, 
the  sample  will  include  approximately 
841  hospitals.  To  achieve  complete 
coverage,  approximately  66  non- 
participating  ME/C  jurisdictions  in  the 
48  metropolitan  areas  targeted  for  the 
ED  expansion  will  be  added  in  lieu  of 
a  sample.  Facilities  (EDs  and  ME/Cs) 
will  continue  to  use  the  current  forms 
in  early  2003  to  complete  reporting  on 
events  occurring  through  December 
2002.  but  will  use  the  revised  forms  for 
all  events  occurring  from  1/1/2003 
forward. 


TOTAL  Reporting  Burden  for  DAWN:  Closeout  2002 


Number  of  re- 
spondent fa- 
cilities 


Estimated 
numt)er  of  re- 
sponses per 

respondent 


Estimated  time  per 
response 


Gross  burden 
hours 


IR2  reporting 
hours 


Total  adjusted 
burden  hours 


EMERGENCY  DEPARTMENTS 


Current  Forms       

166 
300 

36 
36 

9  min 

896 

1,620 

448 
810 

448 

Current  eHERS^ 

9min  

(15hr)  

810 
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Total  Reporting  Burden  for  DAWN:  Closeout  2002 1— Continued 


ED  Logs 


Subtotal 


Number  of  re- 
spondent fa- 
cilities 


166 


Estimated 
numt>er  of  re- 
sponses per 

respondent 


Estimated  time  per 
response 


Gross  burden 
hours 


16 


2  mIn  .. 
(.03  hr) 


IR2  reporting 
hours 


Total  adjusted 
burden  hours 


88 


44 


44 


1.302 


MEDICAL  EXAMINERS/CORONERS 


20 

119 

20 

70 
70 

15  mIn  

850 

2,082 
26 

175 

1.041 
13 

175 

(25  hr)  

Current  eMERS^       

15  min  

(  25  hr)    

1.041 

ME  Loos                            

40 

2  min  

( 03  hr)    

13 

Subtotal  

Total  

1,229 

2.531 

'Number  of  respondents  and  respondent  burden  from  December  1,  2002  through  N^arch  31.  2003  (EDs)  and  December  1.  2002  through  Sep- 
tember 30,  2003  (ME/Cs).  using  the  current  reporting  forms.  .     _,  ^  ...      -r  .  ,  a^     ,  h  □    h„.,  u^h 

2 There  is  no  burden  associated  with  reporting  by  Independent  Reporters  (IRs),  so  these  hours  are  not  included  in  Total  Adjusted  Burden  Half 
(50  percent)  of  all  respondents  are  Independent  Reporters. 

3eHERS  is  the  electronic  Hospital  Emergency  Reporting  System. 

<eMERS  Is  the  electronic  Medical  Examiner  Reporting  System. 

TOTAL  Reporting  Burden  for  DAWN:  January  1,  2003-November  30,  2005 '     . 


Number  of  re- 
spondent fa- 
cilities 


Estimated 
number  of  re- 
sponses per 

respondent 


Estimated  time  per 
response 


Gross  burden 
hours 


IR2  reporting 
hours 


Total  adjusted 
burden  hours 


EMERGENCY  DEPARTMENTS 


Revised  3  Forms  .. 
Revised  eHERS* 


Subtotal 


100 
786 


354 
1,596 


12  min  . 
(.20  hr) 
12  min 
(.20  hr) 


7,080 
250,891 


3,540 
125,446 


3,540 
125,445 


128.985 


MEDICAL  EXAMINERS/CORONERS 

Revised^  Forms  

20 
259 

60 
264 

15  min  

300 

17,094 

150 

8.547 

150 

( 25  hr)  

Qo\/icAH  aIUIPRC^S 

15  min  

8.547 

( 25  hr)       

8.697 

Total  

1 
137,682 

I  Number  of  respondents  and  respondent  burden  shown  as  totals  from  January  1,  2003  through  November  30,  2005,  using  the  revised  report- 

'"^2 SSI' is  no  burden  associated  with  reporting  by  Independent  Reporters  (IRs),  so  these  hours  are  not  included  In  Total  Adjusted  Burden  Half 

^'^B^SSS'LS^'S'SSrS.tSitiS^s'r^^^  overan  burden  associated  v.th  ^n«fying  and  reportlnga  DAWN  case  Transmittal 

forms  are  tally  sheets  used  as  part  of  the  reporting  process,  and  burden  cannot  be  segregated  from  completing  episode  tornis 

*eHERS  is  the  electronic  Hospital  Emergency  Reporting  System 

seMERS  is  the  electronic  Medical  Examiner  Reporting  System. 
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Total  and  Annualized  Burden,  En- 
tire Clearance  Period:  Decem- 
ber 1.  2003-November  30,  2005 


Total  adiusted 
burden  hours 


Emergencv  Departments 
Total  Burden  ,...  I 

Medical  Examiners  Coroners 
Total  Burden 

Total  Burden  (ED  and  ME'C) 

Annualized  Burden     


130  287 

9926 

140213 

46.738 


Writffii  i  iiinmcnts  and 
rr'i.iimmeiKidtion.s  concfrnnifj  thf 
prnp()s^>c^  information  collection  shtnild 
b^>  sf'nt  within  30  (id\s  of  this  notic  »■  to 
.MliNon  Hcrron  K\(it.  Human  Kfsoiirct's 
and  HnuMny  Branc  h.  Offit  v  ot 
Management  and  Budget.  New 
Executue  ()ffi(e  Building.  Room  IOJ.I.t. 
Washington,  DC  JO.nO.i. 
!).,t.'i!   I  i,  I  s'HT  1,  2U02. 
Richard  kupanda, 
Fxerutive  Officer.  SAMHSA 
FK  [)<M    n:^   _'tS12  Filed  10-7-02:  8:45  am] 

BILLING  CODE  4162-20-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4736-N-15] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment  for  the 
Housing  Choice  Voucher  Program: 
Application,  Utilities,  Inspection, 
Financial  Reports,  Request  for  Lease 
Approval,  Certificate  of  Family 
Participation,  Housing  Voucher, 
Portability  Information,  Housing 
Assistance  Payments  Contracts 
(Tenant-Based) 

AGENCY:  Office  of  the  Assistant 
Secrt'tarv  for  Public  and  Indian 
Housing 
action:  Notice. 


SUMMARY:  The  proposed  informatitm 
collection  requirement  described  beluw 
will  be  submitteti  to  the  Office  of 
Management  antl  Budget  I'O.MB)  for 
review,  as  required  hv  the  Paperwork 
Reduction  .Ac  t  The  Department  is 
soliciting  public  comments  (m  the 
subject  proposal 

DATES:  Ck)mmt^nt  Diw  Diitf  Dec  ember  <). 
2002 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  bv  name  and/or  (^MB 
Control  Number  and  should  be  sent  to 
Mildred  M.  Hamman,  Reports  Liaison 
Officer.  Public  and  Indian  Housing. 
Department  of  Housing  &  I  rban 


Development.  4.51  7th  Street.  SVV., 
Room  4244.  Washington.  DC  20410- 
5000 


FOR  FURTHER  INFORMATION  CONTACT: 

.Mildred  M    Hamman.  (202)  708-0614. 
extension  4128,  for  copies  of  the 
propostni  forms  and  other  available 
documents  (This  is  not  a  toll-free 
number)    For  hearing-  and  speech- 
impaired  [lersons,  this  telephone 
number  may  be  accessed  via  TTY  (Text 
telephone)  bv  calling  the  Federal 
Information  Relay  Services  at  1-800- 
877-8339  (tollTrcM!), 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  c  i)llec:tion  to  OMB  for 
re\  lew,  as  recjuircni  bv  the  Paperwork 
Reduction  Act  of  1495  (44  II,S.C, 
Chapter  .55.  as  amended) 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
ageiu  les  cone crning  the  proposed 
{  ollec  tion  of  informatiim  to:  (1)  Evaluate 
whether  the  proposed  c;ollectic)n  of 
information  is  necessary  for  the  proper 
performaiK f  of  the  func  tions  of  the 
agenc  \ .  inc  hiding  whether  the 
information  will  have  practical  utility: 
(2)  evaluate  the  aci  urac  v  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collec  tion  of  information:  (3)  enhance 
thequ<ilit\.  iitilit\.  anci  clarity  of  the 
information  to  be  c:oll(^cted:  and  (4) 
minimize  the  burden  of  the  c:ollection  of 
mtormation  on  those  who  are  to 
respond:  ine:liiding  through  the  use  of 
appropriate  automated  c;ollection 
tec  hnic]iies  or  other  forms  of  information 
te<  hnoiogv.  r  ^' .  permitting  electronic 
submissions  of  respcmses. 

This  Notic:e  also  Lists  the  following 
Information: 

Titlr  of  PropDnai  Housing  (Choice 
Voucher  Program:  Application,  Utilities, 
Inspection.  Financ;ial  Reports.  Request 
for  Least"  Approval.  Certificate  of  Familv 
Participation.  Housing  Voucher. 
Portabilitv  Information.  Housing 
.•\ssistanc:e  Pavments  (HAP)  Contracts — 
Tenant-Based, 

OSW  Control  \umbpr:  2577-0169. 

Dt'siTiption  of  the  Seed  for  the 
liilornHition  unci  Proposed  I'se  Housing 
Agencies  (HAS)  will  prepare  an 
applic  ation  for  funding  which  specifies 
the  number  of  units  requested,  as  well 
as  the  HA's  objec:tives  and  plans  for 
administering  the  Housing  Choice 
Voiic:ht!r  Program,  The  application  is 
re\  iewed  bv  the  HUD  Field  Office  and 
ranked  according  to  the  HA's 
administrative  capability,  the  need  for 
housing  assistance,  and  other  factors 
spec:ified  in  the  Notice  of  Funding 
AvailabiL.tv  (NOFA).  The  HAs  must 
establish  a  utilitv  allowance  schedule 
for  all  utiliti(?s  and  other  services.  Units 


must  be  inspected,  using  HUD- 
prescribed  forms  to  determine  if  the 
units  meet  the  housing  quality 
standards  (HQS)  of  the  Program.  HAs 
are  also  required  to  maintain  financial 
reports  in  accordance  with  accepted 
accounting  standards.  The  required 
financial  statements  are  similar  to  those 
prepared  bv  anv  responsible  business  or 
organization  at  the  end  of  the  fiscal  year. 
The  family  must  complete  and  submit  to 
the  HA  a  Request  for  Lease  Approval 
when  it  finds  a  unit  which  is  suitable 
for  its  needs,  a  Certificate  of  Family 
Participation,  and  Housing  Voucher. 
Initial  HAs  will  use  a  standardized  form 
to  submit  portabilitv  information  to  the 
receiving  HA  who  will  also  use  the  form 
for  monthly  portability  billing.  HAs  and 
Owners  will  enter  into  HAP  Contacts 
each  providing  information  on  rents, 
pavments.  certifications,  notifications, 
and  Owner  agreement  in  a  form 
acceptable  to  the  HA. 

.■\gpncv'  form  numbers:  HU-52515. 
HUb-52517.  HUD-52580.  HUD-52580- 
A.  HUD-52646.  HUD-52665,  HUD- 
52667,  HUD-52672,  HUD-52673,  HUD- 
52581,  HUD-52641,  HUD-52641-A, 
HUD-52642,  HUD-52642-A  (Forms 
HUD-52595  and  HUD-52663  are 
canceled.) 


Members  of  the  Affected  Public:  State 
and  Local  Governments,  businesses  or 
other  for  profits. 

Estimation  of  the  Total  Number  of 
Hours  Needed  to  Prepare  the 
Information  Collection  including  the 
Number  of  Respondents.  Frequency  of 
response,  and  hours  of  response:  The 
number  of  respondents  (2500  HAs  -t- 
410,000  families  -i-  100,000  tenant-based 
owners  -t-  100  project-based  owners)  = 
512.600  total  respondents,  hours  per 
response  varies  for  each  form, 
frequency,  annually  and  on-occasion, 
total  annual  burden  hours  650,975.' 

Status  of  the  Proposed  Information 
Collection:  Extension  with  change  only 
adding  the  HAP  Contracts. 

.Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995.  44  I'.S.C,  Chapter  35. 

,is  aiiu'iuied. 

Dated:  September  30.  2002. 

Paula  O.  Blunt. 

Gvni'rnl  I)fput\  Assistant  Srrrft(ir\'  for  Public 
(ind  Indian  Housing, 

BILLING  CODE  4210-33-M 


The  c.anc;elldti(m  ot  twii  forms  .mil  thi'  transfer 
(4  •'It'vated  tjlouil  li'vpl  niatch  vvtin.li  is  now  r.overed 
iHiiii'r  Part  15  rednrfd  the  burden  flours  bv  6.02,'i 
hours.  The  addition  of  the  information  collection  in 
the  tf.^f  (;ontra(  Is  will  void  the  decrease  lieeping 
the  burden  hour  the  same. 
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Funding  Application  ,"^,  SrnT.Xl"::.**"'' 

Section  8  Tenant-Based  Assistance  Office  of  Putjiic  and  Indian  Housing 

Rental  Certificate  Program 
Rental  Voucher  Program 

Send  the  origin^  and  two  copies  of  this  application  form  and  attachments  to  the  local  HUD  Field  Office 


OMB  Approval  f4o  2577  016S 
(exp  9/3O/2O02) 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  1  hours  per  response,  ir>cluding  the  lime  for  reviewing  instnictions.  searching 

existing  data  lourcm,  gathering  and  maintaining  the  data  needed,  and  completirjg  and  reviewing  the  coleciion  of  information     This  agency  may  not  cottect 

this  information,  and  you  are  not  required  to  compieie  this  form,  unless  it  displays  a  currently  valid  OMB  control  number 

Eligible  applicants  (HAs)  mutt  submit  this  information  when  applying  for  grantfunding  for  tenant-based  housing  assistance  programs  under  Section  8  of  ttie 

tJ  S  Noosing  Act  of  1937  (42  U.S.C  1437f).  HUD  will  use  the  information  to  evaluate  an  application  based  on  selectKXicritena  stated  m  the  NoUce  of  Funding 

Availability  (NOFA).  HUD  will  notify  the  HA  of  its  approval/disapproval  of  the  funding  applicaUon  Responses  are  required  toobtam  a  benefit  from  the  Federal 

Govenmant.  The  information  requested  does  not  lend  itself  to  confidentiality 

Name  and  Mailing  Address  of  the  Housing  Agency  (HA)  requoting  tXMjsing  assistanc*  payments 


Do  you  itave  an  ACC  witti  HUO     No        Yes 

for  Section  8  Certificates?       Q     Q 
for  Section  B  Vouchers?  fl      □ 


A»»i<jaUui><f»uiaal tie.  (HOOiiaeeelhO 


Oat*  of  Appkcaton 


1       t L 


J L 


Legal  Area  of  Oparation 

(area  in  wtvcMha  HA  has  authority  under  State  and  local  law loadministartn*  program, 


A.  ArM(s)  FromWMch^mnieaToBeAsslatedWIIIBeDrawn. 

Locality  (city,  town,  etc.) 


County 


Congressional 
District 


Units 


-J- 


B.  Proposed  Asalstod  Dwelling  Units. 

(CompMe  this  aecUon  based  on  Ihe  unit  sizes 

of  the  applicanis  at  the  top  of  the  waiting  list)]     0-BR 

Cartificaiss  


Vouchars 


Number  of  Dwelling  Units  by  Bedroom  Size 


1-BR 


2-BR 


3-BR 


4-BR 


5-BR 


e-'BR 


Total 
Dwelling  Units 


C.  Average  Monthly  Adjusted  income.  Complete  this  section  based  on  actual  incomes  of  cun^ent  participants  by  unit  size  Enter  average  monthly  adjusted 
income  for  each  program  separately  and  only  for  the  unit  sizes  requested  in  Section  B 


Cartificatas 


Vouchers 


0-BR 


1-BR 


2-BR 


3-BR 


4-BR 


5-BR 


6*BR 


jstoSTi 


D   Need  ktr  Housing  AssiaUnce.  Demonstrate  that  the  project  requested  in  this  application  Is  responsive  to  the  condition  of  the  housing  sto*  in  the  community 
'  and  the  housing  assistance  needs  of  low-income  families  residing  in  or  expected  to  reside  in  the  community  (tfaddittonal  space  is  needed,  add  separate  pages  ) 


Previous  editions  are  obsolete 


Pago  1  of  4 


formHUD-52515  (1/96) 
ref  Handbooti  7420  8 


62734 


Federal  Register/ Vol.  67.  No.  195 /Tuesday.  October  8.  2002 /Notices 


E    Houung  Quality  Slandardx  (HQS)    t Check  applicable  bo>! 

I    )  HUD  s  HQS  will  Oe  used  with  no  nodi'ications  f"!  Anached  tor  HUD  approval  are  HQS  acceplability  cntena  variations 


f    New  HA  kilormabon    Complete  ttiis  section  if  MA  currently  does  rnst  adminisler  a  tenant  based  certificate  or  voucher  program 

Financial  and  Adnninistrative  Capability  Describe  the  experience  of  the  HA  in  administenrtg  housing  or  other  programs  and  provide  any 
other  relevant  information  which  evidences  present  or  potential  management  capatxlity  for  the  proposed  rental  assistance  program.  Submit 
this  narrative  on  a  separate  page 

Qualification  as  an  HA  Demonstrate  that  the  applicant  qualifies  as  an  HA  and  is  legally  qualified  and  authonzed  to  adnrwrHster  the  funds 
applied  for  in  this  application     Subrmt  the  relevant  enabling  legislation  and  a  supporting  legal  opinion. 

Note     If  this  application  is  approved   the  HA  must  submit  tor  HUD  approval  a  utility  allowance  schedule  and  budget  documents. 


G    Certifications    The  fottowmg  certrfications  are  vKxirporated  as  a  part  of  this  application  form    The  signature  on  the  last  page  of  this  application  of  the  HA 
representative  autfionzed  lasign  the  application  signifies  compliance  with  the  terms  of  those  certifications. 

Equal  Opportunity  Certification 

The  Housing  Agency  (HA)  certifies  that 

(1)  The  HA  will  comply  with  Title  VI  ot  the  Civil  Rights  Act  o(  1964  (42  U.S  C  2000d)  and  regulations  issued  pursuant  thereto  (24  CFR 
Pan  1 )  which  state  that  no  person  in  the  United  States  shall ,  on  the  ground  of  race,  color,  or  national  origin,  be  excluded  from  partiopation 
in.  t>e  denied  the  benefits  of.  or  t>e  ottierwise  subfected  to  discnnmnation  under  any  program  or  activity  for  which  the  applicant  receives 
financial  assistance,  and  will  take  any  n>easures  necessary  to  effectuate  this  agreement. 

(2)  The  HA  will  comply  with  the  Fair  Housing  Act  (42  U  S  C  3601-19)  and  regulaUons  issued  pursuant  thereto  (24  CFR  Part  100)  which 
prohibit  discnminatjon  in  housing  on  the  tiasis  of  race,  color,  religion,  sex,  handicap,  familial  status,  or  national  ongin,  and  administer 
lis  programs  and  activities  relating  to  housing  in  a  manner  to  affirmatively  further  fair  housing. 

(3)  The  HA  will  comply  with  Executive  Order  1 1063  on  Equal  Opportunity  in  Housing  which  prohitjits  discrimination  because  of  race, 
color,  creed,  or  nabonal  orgin  m  housing  and  related  faalities  provided  with  Federal  financial  assistance  and  HUD  regulations  (24  CFR 
Part  107) 

(4)  The  HA  will  comply  with  Section  504  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  794)  and  regulations  issued  pursuant  thereto  (24 
CFR  Pari  8)  which  stale  that  no  otherwise  qualified  individual  with  handicaps  in  the  United  States  shall  solely  by  reason  of  the  handicap 
t>e  excluded  from  partiapation  m,  t>e  denied  the  benefits  of,  or  be  sub|ected  to  discnmination  under  any  program  or  activity  receiving 
Federal  finanaal  assistance 

(5)  The  HA  will  comply  with  the  provisions  of  the  Age  Discnmination  Act  of  1975  (42  U.S.C.  6101-07)  and  regulations  issued  pursuant 
thereto  (24  CFR  Part  146)  which  stale  thai  no  person  in  the  United  States  shall  on  the  basis  of  age  t>e  excluded  from  participation  in, 
be  denied  the  l>enefits  of.  or  be  subjected  to  discnmination  under  a  program  or  activity  receiving  Federal  financial  assistance. 

(6)  The  Housing  Agency  will  comply  with  the  provisions  of  Title  II  of  the  Amencans  with  Disabilities  Act  (42  U.S.C.  121 31)  and  regulations 
issued  pursuant  thereto  (28  CFR  Part  35)  which  stale  that  sutjfect  to  the  provisions  of  Tide  II,  no  qualified  individual  with  a  disability  shall, 
by  reason  of  such  disatMlity ,  tie  excluded  from  partiopation  in  or  t>e  denied  the  benefits  of  the  services,  programs  or  activities  of  a  public 
entity,  or  be  sub|ected  to  discnmination  by  any  such  entity. 

The  following  provisions  ap>ply  only  to  housing  assisted  with  Pro)ect-Based  Cartificales: 

(7)  The  HA  will  comply  with  Executive  Order  1 1 246  and  ail  regulations  pursuant  thereto  (4 1  CFR  Chapter  60-1 )  which  stale  that  no  person 
shall  be  discnrmnated  against  on  the  t>asis  of  race,  color,  religion,  sex  or  national  ongin  in  all  phases  of  employment  duhng  the 
performance  of  Federal  contracts  and  shall  take  affirmative  action  to  ensure  equal  employment  opportunity. 

(8)  The  HA  will  comply  with  Section  3  of  the  Housing  and  Urban  Development  Act  of  1 968.  as  amended  ( 1 2  U.S.C.  1 701  u)  and  regulations 
issued  pursuant  thereto  (24  CFR  Part  1 35),  which  require  that,  to  the  greatest  extent  feasible,  opportunities  for  training  and  employment 
be  given  to  low-income  persons  residing  withm  the  unit  of  local  government  for  metropolitan  area  (or  non-metropolitan  county)  in  which 
the  protect  is  located 

Certification  Regarding  Lobbying 

7>ie  undersigned  certifies,  lo  the  t)est  of  his  or  her  knowledge  and  t>elief,  that. 

(1 )  No  Federal  appropnated  funds  have  t)een  paid  or  will  be  paid,  by  or  on  behalf  of  the  undersigr>od,  to  any  person  for  infjuerrang  or 
attempting  to  influence  an  officer  or  employee  of  an  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Ckxigress.  or  an  employee 
of  a  Member  of  Congress  in  connection  with  tfie  awarding  of  any  Federal  contract,  the  making  of  any  Federal  grant,  the  making  of  any 
Federal  loan,  the  entenng  into  of  any  cooperative  agreement,  aiid  the  extension,  continuation,  renewal,  amendment,  or  modificalion 
of  any  Federal  contract,  grant,  loan,  or  cooperative  agreement. 

(2)  If  any  funds  other  than  Federal  appropnated  funds  have  been  paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to 
influence  an  of^cer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this  Federal  contract,  grant,  loan,  or  cooperative  agreement,  the  undersigned  shall  complete  and  submit 
Standard  FornvLLL,  "Disclosure  Form  to  Refxxt  Lobbying,"  in  accordance  with  its  instructions. 

formHUD-52S15  (1/96) 
Previous  editions  are  obsolete  Page  2  of  4  raf.  Handbook  7420.8 
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(3)  The  undersigned  shall  require  that  the  language  of  this  certification  be  included  in  the  award  documents  for  all  subawards  at  all  tiers 
(including  subcontracts,  subgrants,  and  contracts  under  grants,  loans,  and  cooperative  agreements)  and  that  h;,  subrecipients  shall 
certify  and  disclose  accordingly. 


This  certification  is  a  matenal  representation  of  fact  upon  which  reliance  was  placed  when  this  transaction  was  rriade  or  9r^^ere<i  into 
Submission  of  this  certificaUon  is  a  prerequisite  for  making  or  entenng  into  this  transaction  imposed  by  section  1 352,  Utie  31 .  u  S^  Code^  Any 
person  who  falls  to  file  the  required  certification  shall  be  subject  to  a  avil  penalty  of  not  less  than  $10,000  and  not  more  Ihan  $100,000  for 


person 

each  such  failure. 


Certification  Regarding  Drug-Free  Worttplace  Requirements 
Instructions  for  Drug-Free  Workplace  Requirements  Certification; 

1.  By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification  set  oul  below. 

2  The  certification  set  out  below  is  a  material  repres6ntabon  of  fact  upon  which  reliance  is  placed  when  the  agency  awards  the  grant. 
If  it  Is  later  determined  that  the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requirements  of  the  Drug-Free 
Workplace  Act.  the  agency,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  take  action  authonzed  under 
the  Drug-Free  \NorkfAace  Act. 

3  Wortolaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they  may  be 
idenyfieSi  in  the  grant  appiication.  If  the  grantee  does  not  identity  the  workplaces  at  the  time  of  application,  or  upon  award  rf  there  is 
no  application  the  grantee  must  keep  the  klentity  of  the  workplace(s)  on  file  in  its  office  and  make  the  information  available  for  Federal 
inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  vidabon  of  the  grantee's  drug-free  workplace  requirements. 

4  Workplace  identilications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work  under  the  grant 
takes  place  Categorical  descriptkxis  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authonty  or  Stale  highway  department  while  m 
operation.  State  emptoyees  in  each  local  unemploynr»ent  office,  performers  in  concert  halls  or  radio  studios). 

5.  If  the  workplace  identified  to  the  agency  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  klentified  the  workplaces  in  question  (see  paragraph  three). 

6  Definitions  of  terms  in  the  htonprocurement  Suspension  and  Debamient  common  mie  and  Dmg-Free  Wortcplace  common  njle  apply 
to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  foltowing  definitions  from  these  rules: 

Controtled  substance  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21  U.S.C.  812) 

and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15); 

Conviction  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any  judicial  body 

charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  cnminal  drug  statutes; 

Criminai  drug  statute  means  a  Federal  or  non-Federal  cnmmal  statute  involving  the  manufacture,  distribution,  dispensing,  use.  or 

possession  of  any  controlled  substance; 

Employee  means  the  employee  of  a  grantee  directly  engaged  in  the  pertomiance  of  worit  under  a  grant,  '"^*'^  <'>  f '  ^'^ 'ff  ^.* 
emo^ovees-  (ii)  All  indinct  charge  employees  unless  their  impact  or  involvement  is  insignificant  to  the  performance  of  the  grant,  and, 
;StX«S  perSJS  a^SisulSnte  who  are  directly^aged  in  the  perfom«nce  of  wort,  under  the  grant  and  fo jre  on^ 
Untee-rpSrtST  This  definition  does  not  include  workers  not  on  the  payroll  of  the  grantee  (eg.,  ^o*""  »^  ■«!«"'' "^^J°„r! 
a  matchingrequirement;  consultants  or  independent  contractors  not  on  the  grantee's  payroll;  or  employees  or  subreapients  or 
subcontractors  in  covered  workplaces). 
A.  The  grantee  certifies  that  it  will  or  wiH  continue  to  provkJe  a  drng-free  workplace  by: 

(a)  Publishing  a  statement  notifying  emptoyees  that  the  unlawful  manufacture,  distribubon,  dispensing,  possession,  or  use  of  a  controlled 
^SbiZS^^^i^Zm  theTra^tee's  workplace  and  specifying  the  acbons  that  will  be  taken  against  emptoyees  for  violabon  of  such 
prohlbibon; 

(b)  Establishing  an  ongoing  dnjg-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  wortcplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  a^Hable  dnjg  counseling,  rehabilitabon,  and  emptoyee  assistance  programs;  and 

(4)  The  penalUes  that  may  be  imposed  upon  emptoyees  for  drug  abuse  vtolabons  occuning  in  the  workplace, 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  perfomrtance  of  the  grant  be  given  a  copy  of  the  statement  required 
by  paragraph  (a); 

(d)  Notifying  the  emptoyee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the  grant,  the  employee 
will: 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  emptoyer  in  wribng  of  his  or  her  conviction  for  a  vtolabon  of  a  criminal  dmg  statute  occumng  in  the  wort^place  no  later 
than  five  calendar  days  after  such  convicbon; 

■ — r- formHUD-S2515  (1/96) 
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(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  paragraph  (dH2)frcxn  an  employee  or  otherwise 
receiving  actual  notice  of  such  conviction  Employers  of  convicted  employees  must  provide  notice,  irx^luding  position  title,  to  every  grant 
officer  or  other  designee  on  whose  grant  activity  the  convicted  employee  was  worthing,  unless  the  Federal  agency  has  designated  a 
central  point  for  the  receipt  of  such  notices     Notice  shall  include  the  identification  number(s)  of  each  affected  grant. 

(D  Taking  one  of  the  following  actions,  within  30  calendar  days  of  receiving  noUce  under  paragraph  (d)(2).  with  respect  to  any  employee 

who  IS  so  convicted 

( 1 )  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the  requirements 
of  the  Rehabilitation  Act  of  1973,  as  amended,  or 

(2)  Requinng  such  employee  to  partiapate  satisfaclonly  in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or  other  appropriate  agency. 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  dnjg-free  workplace  through  implementation  of  paragraphs  (a),  (b),  (c),  (d),  (e)  and 

B   The  grantee  may  insert  m  the  space  provided  below  the  site(s)  for  the  performance  of  work  done  in  connection  with  the  specific  grant: 
Place  of  Performance  (Street  address,  city,  county.  State,  up  code) 


Check  ,    1  if  there  are  workplaces  on  file  that  are  not  identified  here. 


Housing  Agency  Stgnaturt 

Signature  o'HA  Represents trvfl 


Print  or  Type  Name  of  Signatory 


Phor^eNo. 


Date 
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Request  for  Tenancy  Approval 

Housing  Choice  Vouclier  Program 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No   2577-0169 
(exp   9,'3CV2002) 


Public  reporting  borden  for  this  cottection  of  inforrnation  is  eslimated  to  average  08  riours  per  response.  ir>clijaing  the  time  for  reviewing  instructions  searching 
existing  data  soorces  gathering  ar>d  maintaining  the  data  needeO.  and  completing  and  reviewing  the  collection  of  information  This  agency  may  not  conduct 
or  sponsor,  and  a  parson  is  not  required  to  respond  to.  a  collection  of  information  unless  that  collection  displays  a  valid  OMB  control  numbei 
ElMibla  families  submit  this  mformatioo  to  the  Public  Housing  Authority  (PHA)  when  applying  for  housing  assistance  under  Section  8  of  the  U  S  Housing  Ac: 
of  1937  (42  U  S  C  14371)  The  PHA  uses  the  information  to  determine  if  the  family  is  eligible,  if  the  unit  is  eligible,  and  if  the  lease  compiles  with  program  ano 
statutoiy  requirements.  Responses  ara  required  to  obtain  a  benefit  from  the  Federal  Government.  The  infornr»tion  requested  does  not  lend  itself  to 
confidentiality. 


1  Name  of  PuMc  Housing  Agency  (PHA) 


3  Requacted  Begmning  Data  of  LaaM 


4.  Number  of  Bedroomi 


S.  Year  Constructed 


2  Address  ol  Unit  (street  addrsss.  apartmenl  numt>e(,  city.  Stsls  &  zip  oods) 


6    Proposad  Rsnl 


7    Security  Deposit  Amt 


6.  Dalt  unit  svauabl*  lor  laspsdiOn 


9  Type  of  House/Apaitment  —  ,    .    r, 

Q  Single  Family  Detached  D  Semi-Detached  /  Row  House    [j  Manufactured  Home  _  1  Garden  /  Walkup  Elevator /High-Rise 

10.  HtNsunH  Is  subsidized,  indicala  type  o(  subsidy:  

PI  Section  202  Q  S^^tion  221(dK3)(BMIR)        Q  Section  236  (Insured  or  noninsured)  -  _j  Section  515  Rural  Oovetopment 


ThaoiiimarshaHpiiiv«»aor(»yloflham«taaandapplanossindical«)belo«byan-a  Th.«enafitsftalp<tv«eof p«yhxir»ut*»«sanaappla«»srxta*«)b*owbys-r  ur»s6o»*rw« 

spadtedbwlaii»,»ia  owner  shal  pay  lofaluM»aa  and  appliances  ptiwioed  by  the  ooinaf. ^ 

PaODy 


Codang 


Wa 


CMwElacInc 


TiB«iColsclion 


AvCondikonng 


RangaMcmwaMa 
Olhsr(speo<y) 


Speolylusllypa 


QNatrtgas  Qsoiasgas  \ |  CMwEiecinc  | i 


Coaiof  Otnef 


I      I  NakjTMgas  [^  BoHegas 


~]  O*0r 


Elactnc 


CoaiorOher 


[^    hmjmvu  [^  Boifcgas  [jO-orE*crc  Q 


CoalorOtier 


s;^^  s^  . 


12       Ownaf s  Certificalwns    By  execiiting  this  request,  the  owner 

i«iat: 


Prmideclby 


The  reason  for  any  differences  between  the  prior  rent  ano  the 
proposed  rent  In  Btock  6  Is 


a       The  meet  ret^nt  rent  charged  tor  the  above  uni  was 

$ j)ef  month.    This  rent  included  the  following  utHSies; 
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3  '-e  pfoqraf^  'eqi-uiior  rec.iirci  '"e  PnA  lo  -e^l^,  r.ai  the  reri  cnaigec 

10  ""e  ^o^Jsr^g  c'"o>ce  .ouc"*'  le-ani  s   x)'  '■we  '"ar  tne  fe"l  cnarged  tw 
oi-ef  oTasssiec:  co^paraDie  i^rns    Pl«a>e  compl«la  tft«  following  >«ction 
lor  most  r»c«n(  cornparibt*  urxt*  mo«t  r»cen(ly  laasad  within  th«  Mm* 
compiei 


Aoaress  a/vJ  -">f  "umt)e< 

Date  ^^fff^iec 

denial  Ar^ount 

1 

2 

3 

c  T'-e  owiw  imctudrg  a  Ofif^apai  oi  cxficf  niefesieo  party]  is   to«  lfi« 

pawn)   ctT*o  ^anOoarern   Qranocfiid   sslof  0(  Dftxne*  ol  any  memoer  ot  Ifie 
(amiy   ufilBss  t^e  PHA  las  OWeirntnec  (and  ^as  no<#ied  tfie  o»»ner  and  trie 
tanWy  o<  sucfi  deWrmrvalcnj  ir«i  appfovng  remal  o«  the  umi,  no«w«hsUn<Jing 
sucr  ^o^»Ion»^lD  ««oolO  provide  reasonaDte  acoornmodalion  kn  »  famiy 
mernow  mTio  a  a  oefvxi  oitn  daaD*«i«» 


C     Cr'eck  one  ol  the  tollovKing 

Lead  based  pant  disclosure  requiremenis  do  not  apply  because  this  pfoperly 
was  Dull  on  or  after  January  i    '978 

Tie  unit   cor"mon  areas  servicing  the  uail,  and  eileror  panted  surfaces 

associaiec  with  such  un«  or  comn"or  areas  have  Been  found  lo  Be  lead-Based  pamt 
tree  Ov  a  lead  based  paint  inspector  cerKied  under  the  Federal  cetlifcalion  prograni 
or  under  a  federally  accredited  Stale  or  TnBal  certificalon  pnograrr 

A  completed  staterrwrii  s  attacfied  conia«in(j  disclosure  ot  known  rtoma- 


tion  on  le^  Based  pant  arvVor  lead  Based  pant  hazards  in  the  unM.  common  areas 
or  enlenor  panted  surfaces  including  a  statement  tfial  the  owner  has  provided  Ihe 
lead  hazaitj  mtorrration  pamphlet  lo  the  family 


1  3       PHA  Delerminalions 

a         ThcPHAItaanotacreenedthatamily'sbahaviororsuilatMlitytortenancy. 

Such  screening  Is  the  owner's  own  responsibility. 

B        The    owner's  tease  must  irx:lude  nirord-for-wonl  al  ptoviSKins  ct  the  HUO 

tenancy  addendum 


c         The  PHA  wM  arrange  for  inspection  ol  the  ur\«  and  wH  notify  the  owner  and 
family  as  to  whether  or  not  the  unt  will  Be  approved 


P   •'1  or  '»o«  Nam*  ot  OwT>e'  o'  Oth«<  Pirty  A^.ihonjM  lo  Eiacjis  ih«  L«as» 

Pnnt  or  Typ«  Nam»  Ol  Firmly 

Signalur* 

Signaturs  (») 

• 

Business  AdOfcss 

Prssent  Address  ol  Famdy  (tireel  address,  spanment  no  ,  crty.  Stale,  t  zip  code) 

T  ••pfton*  N  u  ma«'                                                                           Osle  '  mrrvfld/yvyy  1 

-  -  . i 

Teiephons  Number 

Dale  (mm/dd/yyyy) 

Previous  editions  are  obsolete 


Page  2  of  2 


form  HUO-52S17  (08/2002) 

ref  Handbook  7420.6 


Federal  Register / Vol.  67,  No.  195 /Tuesday,  October  8,  2002 /Notices 


62739 


Inspection  Checklist 

Housing  Choice  Voucher  Program 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No   2t)77.0169 
(Exp   9/X,'2002) 


PuWic  reporting  burden  for  this  collection  of  infortnalion  is  estimated  to  average  0  50  hours  per  response.  ir»clu<3ing  the  time  lor  reviewing  instructions 
searchino  existing  data  sources,  gathering  and  maintaintng  the  data  needed,  and  completing  and  reviewing  the  collection  of  information  This  agency 
may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to.  a  collection  of  information  unless  that  collection  displays  a  valic  OMB  control  numBer 
This  collection  of  information  is  authorized  under  Section  8  of  the  US  Housing  Act  of  1937  (42  U  SO  I437f)  The  information  is  used  lo  oetermme  .f 
a  unit  meets  the  housing  quality  standards  of  the  section  8  rental  assistance  program 


Name  ol  Family 


Tenant  ID  Number 


Inspector 


Dale  ol  Request  (mm/Od^yyy) 


Neighbomood/Censut  Tract 


Type  of  Inspection 

[j]  Initial         □  Special      □  Reinspection 


A.  General  Information 


Date  ol  Inspection  immaaiyyiy) 


Oateol  Last  Inspection  (itvtVdcVyyyy)        PHA 


inapected  UnH 


Year  Constructed  (rrry) 


Ful  Address  (including  Straet,  City,  County,  State,  Zip) 


Number  ol  Children  n  Family  Under  6 


(Hmer 


Name  d  Owner  or  Agent  Autttonzed  M  Lease  Unit  Inspected 


Phone  Numtwr 


Address  d  Owner  or  Agent 


TJoustrig  Type  (check  as  »ppropn»i»; 

Single  Family  Defachec 
~  Dupiex  or  Two  Family 

Row  House  or  Town  House 

Low  Rise:  3,  4  Stones. 

lnclodir>gGarden  Apartment 
I  j  High  Rise,  5  or  More  Stories 
\     •  Manufactured  Home 

;  Congregate 
\~~\  Cooperative 
■~n  Independent  Group  Fiesi- 

dence 
Fj  Single  Room  Occupancy 
I     i  Shared  Housing 
[~J  Other 


B.  Summary  Declelon  On  Unit    (To  t>e  completed  after  fomi  has  been  fined  out) 


Pass 

Fail 

Inconclusive 


Number  of  Bedrooms  for  Purposes 
of  the  FMR  or  Payment  Standan) 


Number  of  Steeping  Rooms 


Inepectlen  CtiecMlet 


No.     1.  UvtngRoom 


1.1     Living  Room  Present 


1.2     Electricity 


1.3     Electrical  Hazards 


1.4     Security 


1.5     Windotiv  Condition 


1.6  Ceiling  Condition 

1.7  Wall  Corxlition 


1.8     Floor  Condition 


res 


Fan 


Cone 


CemaiaiM 


Final  Approval 
OaM(ainMd/yyyy) 


-i 


■  Room  Codes;  1  «  Bedroom  or  Any  Other  Room  Us«)  for  Sleeping  (regardless  of  type  of  room).      2  •  Dining  Room  or  Dioif>g  Ar**^ 

3  -  Second  Living  Room.  FamHy  Room.  Den.  Playfoom.  TV  Room;    4  =  Entrance  Hals,  Corridors,  Hate,  Stairceses;  5-  Additionai  Bathroom 


6==  Other 


Previous  edMona  ere  obsoMe 
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1.  Living  Room  (Continued)         


Yt<       No         In- 
Paia    Fali     Cone 


Comfr«nl 


Final  Approval 
I    Data  (mnVdd/yyyy) 


1  9      Lead-Based  Paint 

Are  all  painted  surfaces  tree  o\  dete'  orated 
pain!'' 

If  not,  do  aeierioraied  surlaces  exceed  two 
square  feet  per  roorr.  and/or  is  rnore  trian 
10%  of  a  component'' 


No:  Applicable 


2.   KHcher 

2.1 

Kilchen  Area  Present 

22 

EleCl'iCity 



23 

Eiectpcal  Hazards 

2  4 

Secjnty 

25 

Window  Condition 

2.6 

Ceiling  Condition 

27 

Wall  Condition 

2.8 

Floor  Condition 



29 

Lead -Based  Paint 

Are  all  painted  surfaces  free  o'  deteriorated 
paintv 

If  not,  do  detenoraied  surlaces  exceed  two 
square  feet  per  room  and/or  is  more  than 
1 0%  of  a  componenf 

1  Not  Appiicabto 

2  10 

Stove  Of  Range  wi\t\  Oven 



2  11 

Refngerator 

2  12 

Sink 

2  13 

Space  for  Storage.  PreparatKXi ,  and  Serving  of 
Food 

3.  Bathroom 

3  1      Batnroom  Present 



32      Eleclncity 

3.3     Electr>cal  Hazards 

3  4      Secunty 





3  5      Window  Condition 



3  6      Ceiling  Condition 

-     - 

J 

3  ^      Wall  Condition 

1 

3  8      Fioo'  Condition 

3  9     Lead-Based  Paint 

Are  all  painted  surfaces  tree  of  detenorated 
paint? 

(      1  Not  Applicat>le 

If  not,  do  detenorated  surlaces  exceed  two 
square  feet  per  room  and/or  is  more  than 
1 0%  of  a  component? 

3  10     Flush  Toilet  in  Enclosed  Room  m  Unit 

3  11     Fixed  Wash  Basin  or  Lavaicry  m  Unit 

3  12     TuD  or  Shower  m  Unit 

1 

3  13     Ventilation 

1 

; 

Previous  editions  are  obsolete 
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iiMi    4.  Othtr  Rooms  UMd  For  Living  and  Halls 


Vm 


Paas    .Fall 


N« 


in-    I 

Cone.  I 


Comment 


Final  Approval 
I  Data  {mmlMlmi) 


4.1     Room  Coda*  and 
Room  Lxx»tion 


D 


(Circle  One) 
Right/Center/Lefl 


(Circle  One) 
Front/Center/Rear 


Floor  Laval 


4.2     Bectridty/mumination 


4.3     Electrical  Hazards 


4.4     Security 


4.5  Wirvlow  Condition 

4.6  Ceilirtg  Condition 

4.7  Wan  Condition 

4.6  Floor  Condition 

4.9  Lead-Based  Paint 

Are  all  painted  surfaces  free  of  deteriorated 
paint? 

If  not,  do  deteriorated  surfaces  exceed  two 
square  feet  per  room  and/or  is  more  ttian 
10%  of  a  component? 


4.10    Smoke  Detectors 


I     I  Not  Applicable 


4.1     Room  Code*  and 
Room  Location 


D 


(aide  One) 
Rtght/Center/Leff 


(Circle  One) 
Front/Center/Rear 


Ftoor  Lev* 


4.2  Electricity/niumination 

4.3  Electrical  Hazards 


4.4  Security 

4.5  Window  Condition 


4.6     Ceiling  Condition 


4.7     Wall  Condition 


4.8     Floor  Condition 


4.9     Lead-Based  Paint 

Are  all  painted  surfaces  free  of  deteriorated 
paint? 

If  not,  do  deteriorated  surfaces  exceed  two 
square  feet  per  room  and/or  is  more  than 
10%  of  a  component? 


4.10    Smoke  Detectors 


I     I  Not  Applicable 


4.1     Room  Code*  and 
Room  Locatk>n 


D 


(Circle  One) 
Right/Center/Left 


(Circle  One) 
Front/Center/Rear 


_  Floor  Level 


4.2     Electricity/Illumination 


4.3     Electrical  Hazards 


4.4     Security 


4.5  Window  Condition 

4.6  Ceiling  Condition 

4.7  Wall  Condition 

4.8  Floor  Condition 


4  9     Lead-Based  Paint 

Are  all  painted  surfaces  free  of  deteriorated 
paint? 

It  not,  do  deteriorated  surlaces  exceed  two 
square  feet  per  room  arKl/or  Is  more  than 
10%  of  a  component? 


4.10    Smoke  Detectors 


+. 


[     I  Not  Applicable 


Previous  editions  we  obsolete 
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ii«in       4.  Other  Rooms  Used  For  Living  and  HallsivM      No       lo 

^                                                                                                      Pn«     FaM   1  Cone. 

Conunvnt 

Final  Approval 
Oa««(mmM<yyyyy> 

4  1      Room  Code*  and       | — , 
Room  Location           1     1 

(Circle  One) 
Highl/Canter/Lett 

(Circle  One) 
Front/Cenier/Rear                            Floor  Level 

4  2      Electncity  Illumination 

4  3      Eiecincai  HajarOs 

44      Secunty 

j 

4  5      WirKlow  CofKlttioo 

4  6     Ceiling  Condrtion 

4  7     Wail  Condition 

■   -i 

4.8     Floor  Condition 

4  9     Lead-Based  Paint 

Are  all  painted  surfaces  Vee  of  detenorafed 
paint? 

r]  Not  ApphcaWe 

It  not,  do  detenofated  surfaces  exceed  two 
square  feet  per  room  and/or  is  more  itian 
10%  of  a  component? 

4  10    S/TKiKe  Detectors 

4  1      Room  Code' and 
Room  Location 

(&tcJeOr>o) 
Righi/Centor/Ueft 

(CIrcte  One) 
Front/Center/Rear                             Floor  Level 

- 

4  2      Electncity/lllumir>ation 

4.3      Electncal  Hazards 

4.4     Secunty 

4.5      Window  Condition 

4  6      Ceiling  CofxJttion 

4  7      Wall  Condition 

4.8      Floor  ConOition 

4  9     Lead-Based  Paint 

Are  all  painted  surfaces  free  of  detenorated 
pajnt? 

1     1  Not  Applicat>«e 

11  not,  do  detenorated  surfaces  exceed  two 
square  feet  per  room  and/or  is  nx>re  man 
10%  of  a  component? 

. 

4  10    SrTX>ke  Detectors 

5.  All  Secondary  Rooms 
(Rooms  not  used  for  Iiv1r>g) 

5.1     None          Go  to  Part  6 

.     ...               1 

5.2     Secunty 

1 

. 

53    Electrical  Hazards 

5  4    Oher  Po«en»a*y  HazanSous  Features 
r  these  Rooms 

i 

Previous  editions  are  obsolete 
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Item    6.  Building  Exterior 
No. 

vm 

Past 

No 

FaM 

in- 
Co>«c.                                         Commant 

Final  Approval 
Oat*  (mmWelVyyy) 

6.1    Condition  of  Foundation 

6.2    Condition  of  Stairs,  Rails,  and  Porches 

1 

6.3    Condition  of  Roof/Gutters 

6.4    Condition  of  Exterior  Surfaces 

1 

6.5    Condition  of  Chimney 

6.6    Lead  Paint:  Exterior  Surfaces 

Are  all  painted  surfaces  free  of  detenorated 
paint? 

Not  Applicable 

If  not,  do  deteriorated  surfaces  exceed  20 
square  feet  of  total  exterior  surface  area? 

6.7    Manufactured  Home:  Tie  Downs 

I                                                                                                                                                                                                                                             i 

7.   Heating  and  Plumbing 


7.1    Adequacy  Of  Heating  Equipment 


7.2    Safety  of  Heating  Equipnrtent 


7.3    Ventilation/Cooling 


7.4    Water  Heater 


7.5    Approvadle  Water  Supply 


7.6    Plumbing 


i 

4- 


7.7    Sewer  Connection 


8.    General  Hraltti  and  Safety 


8.1     Access  to  Unit 


8.2     Fire  Exits 


8.3     Evidence  of  Infestation 


8.4  GartMoe  and  Debris 

8.5  Refuse  Disposal 


8.6     Interior  Stairs  and  Commom  Halls 


r 


8.7     Otfier  Interior  Hazards 


8.8     Elevators 


8.9     Interior  Air  Quality 


8.10  Site  and  Neighborttood  Conditions 

8.11  Lead-Based  Paint:  Owner's  Certification 


I     I  Not  ApplicaWe 


n  ttie  owner  is  required  to  correct  any  lead-based  paint  hazards  at  the  property  including  detenorated  ^nl  or  <''^^:l'^^'^^;'i^'''^^^^;'  ^ 
visual  assessor  a  certified  lead-based  paint  risk  assessor,  or  certified  lead-based  paint  inspector,  the  PHA  must  obtain  certi^^icaiion  that 
met>^SiJ.?one^  accordance^  all  applicaWe  requirements  of  24  CFR  Part  35.    The  ^f  J  .^^S  prin°rel?e?HQr 
must  be  received  by  the  PHA  before  the  execution  of  the  HAP  contract  or  within  the  time  penod  stated  by  the  PHA  in  "^e  owner  HQS 
violation  notrce.    Receipt  of  the  completed  and  signed  Lead-Based  Paint  Owner  Certification  signifies  that  ail  HOS  lead-based  paint 
requirements  have  been  met  and  no  re-inspeclion  by  the  HOS  inspector  is  required. 
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Special  Amenities  (Ootonan 

Th.s  S«c-ion  ,s  'or  op'ionai  .se  o-  'he  H  A    its  designed  to  collect  aocmonai  information  about  other  positive  features  o<  the  unit  that  may  be  present  Although 

•ne  features  iis-eo  selo*  are  -o-  mciucea  -p  'he  Housing  Quality  Standards  the  tenant  and  HA  may  wish  to  lake  therri  into  consweration  in  deciSKDns  about 

■  en'ing  the  unit  aoc  'he  reasonaoleness  o*  the  'en; 

Chaclvjiist  any  positive  features  founa  m  reJaiKXi  to  me  unr 


1    Living  Roonn 

i       Higli  quality  doors  or  waii  covenngs 
^'^  Working  fireplace  or  stove 
^    Balcony,  patio,  deck,  porch 
~     Speaai  wirxJows  or  doors 

Exceptional  Size  relative  lo  needs  o(  lamily 
r"    Other  (Specify) 


Kitchen 

^^     Oisfiy^asher 

~"  Separate  freezer 

'^  Gart)age  disposal 

"°^,  Eating  counter/breaKlast  nook 

~"  Pantry  or  aburxlani  shelving  or  caD<nets 

^  Double  oven/selt  cleaning  oven,  nvcrowave 

DouWe  sink 
r    !  High  quality  caPinets 
]      Aoundant  counter-top  space 
"   '  Modem  appliance(s) 
*™1  Exceptional  size  relative  to  needs  of  family 
I     ^  Other  (Specify) 


3.  Othmr  Rooms  Used  for  Living 

1       High  quality  floors  or  wall  coverings 
I       WofXing  lirep*ace  or  stove 

Balcony  patio  deck   porc^ 

Special  winoows  en  floors 
1^  Exceptnoal  sue  relative  to  ne©ds  of  tam*y 
'~°  Other   (Speotyi 


Bath 

Special  feature  shower  head 
"^  Built-in  heat  lanr^p 

^  Large  nurrofs 

]  Glass  door  on  shower/tub 
"n  Separate  dressing  room 

R  Double  sink  or  special  lavatory 
I  Exceptional  size  relative  to  needs  of  family 
1  Other;  (Specify) 


5.  Overall  Ctiaracteiistics 

Stonm  windows  artd  doors 
'  Othefformsofwealhefl2ation(e.o.,insulation,i«eatherstfipptng) 

1  Screen  doors  or  windows 

Good  upkeep  of  grounds  (i.e.,  srte  cleanliness,  landscaping, 

condition  of  lawn) 
[     '  Garage  or  parking  faciiities 
j     I  Dnveway 

n  Large  yard 
I  Good  maintenance  of  building  exterior 
1]  Other  (Specify) 


6.  Disabled  Accessibility 

Unit  IS  accessible  to  a  particular  disability    Qj  Yes     |    \ 
Disability . 


No 


Questions  to  ask  ttw  Tenant  (Optional) 
Does  the  owner  rnake  repairs  when  asked?     Yes  No 

How  many  people  live  there? 

How  nnuch  money  do  you  pay  to  the  owner/agent  for  rent?  $ 

Do  you  pay  tor  anythirnj  else?  (sp>eafy) . 


Who  owns  the  range  and  refrigerator?   (insert  O  =  Owner  or  T  =  Tenant)  Range 
Is  there  anything  else  you  want  to  tell  us?  (speoty)   Yes  ;  No     ^ 


Refngerator 


Microwave 


Previous  editk)ns  are  obsolele 
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E.  kiapection  Summary/Comments  (Optional) 

Provkle  a  summafy  desctiptkxi  of  each  item  which  resulted  in  a  rating  o«  -Fair  or  "Pass  with  Comments  • 
Inspector 


Tenant  ID  Number 


Dale  ot  Inspector  (mitVda/yyyy)  j  AOdress  of  Inspectect  Unit 


Type  of  Inspection       Initial    Q     Special   'J  Reinspectk)n  P] 


Item  Number 


Reason  for  "Fail"  or  "Pass  with  Comments'  Rating 


Continued  on  additksnal  page  Pj  Yes         [2  **° 
Prevnus  editk>ns  are  obsolele 
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Inspection  Form 

Housing  Cioice  Voucner  Progrann 


US.  Department  of  Housing 
and  Urban  Development 

Ottice  of  Public  and  Indian  Housing 


OMB  Approval  No  2577-0169 
(exp  9/30/2002) 


PuOitc  tapcr.ng  51,'Gen  lof  ;h:s  coHecl.ofi  a'  in'ornaiion  is  esumaiad  to  average  0  25  hours  per  response,  inclufling  the  time  for  reviewing  instructions, 
searching  eiisttng  ca'a  sources  ga-her^ng  ano  namiaimng  -he  daia  naeoeo  and  completing  and  reviewing  rhe  collection  of  information  This  agency  may 
not  conouc!  or  sponsor  and  a  nerson  ,s  noi  required  lo  respond  :o  a  collection  of  inlormation  unless  ;hat  collection  displays  a  valid  OMB  control  number 
This  collection  of  in'orrnation  s  aulhonzeo  under  Section  8  o<  the  U  S  Housing  Act  of  1937  (42  U  S  C  14371)  The  information  is  used  to  determine  rf 
a  jnit  meets  Ihe  housing  quality  stanaaras  of  the  section  8  rental  assistance  program 


PHA 


Tanant  ID  Number 


kiepedor 


Oal»  Las!  ln»pectior  (irvnAM/yYyy) 


NeigniMtiood/Certus  Tract 


A.  Oanaral  Information 
Street  /^ootms  al  Intpacled  Unit 


I  Type  of  Irupection 

![     i  initial  rj  Special 


Remspaction 


Coualy 


Stale 


zv 


Nam*  ol  Fir^.lv 


Current  Telepnone  ol  Family 


Currarl  Street  A<Mr«u  ol  Famly 


car 


NumlMr  ol  CniUran  m  Fanuiy  UiHlar  6 


li 


County 


StMe 


i&P 


Kama  at  Owr*r  or  A^anl  AutMomM  lo  l^ase  Unii  ln*p«c««C 


I  Telephone  o<  Owner  of  Agent 


AOOrvst  o(  OwTier  O'  Agent 


Data  ol  Request  (mmWd/yyyy) 


Data  ol  Inspacton  (mm/dd/yyyy) 


PrO]*ct  Number 


Housing  Type  (check  as  appropriata) 

I     I  Single  Famdy  Oetaclied 

r~l  Duplex  or  Two  Family 

[     I  Row  House  or  Town  House 

n  1  Low  Rise:  3,4  Stories,  induOmg 

— '  Garden  Apwtment 

(~~1  High  Rise;  5  or  More  Stories 

I     I  Manufactured  Home 

I     '  Congregate 

I     I  Cooperative 

[     I  Independent  Qroup  Residence 

'     I  Single  Room  OcciiparKry 

!     I  Shared  Housing 

ri  Other  (Specify) 


B.  Summary  Oecialon  on  the  Unit 

(to  be  completeO  after  the  form  has  been  tilled  m) 

Housing  Quality  Standard  Pass  or  Fall 

Fj  1  Fail  11  there  are  any  checiis  under  the  column  headed  "Fail"  the  unit 
talis  the  minimum  hous«>g  guakty  standards  Dtscuss  with  the  owner  the 
repairs  noted  that  would  be  necessary  to  br»g  the  unit  up  to  the  standard 

r^'  2  iTKorKiuaiva  i1  there  are  no  checks  under  the  column  headed  "Fai" 
and  there  are  checks  under  the  cokjmn  headed  "Inconclusive."  obtain  addi- 
tional mformabon  necessary  for  a  decision  (question  owner  or  tenant  as 
viocated  m  the  item  nstrucoons  given  m  this  checklist)  Once  additional 
inlormation  is  obtained  change  the  rating  for  the  item  and  record  the  date  of 
venfication  at  the  far  right  of  the  form 

"  3  Pass  If  neither  (il  nor  (2)  above  is  checked  the  unit  passes  the 
minimum  housmg  quality  slanoaros  Any  additional  conditions  described  in  Ihe 
right  hand  cokimn  ol  the  form  should  serve  lo  (a)  estabteh  the  precondition 
of  the  unit  (bi  mdKate  possible  aoortionai  areas  to  negotiate  with  the  owner, 
(c)  aid  m  assessing  the  reasonableness  of  the  rem  of  the  unit  and  (d)  aid  the 
tenant  m  deciding  among  possible  units  to  be  rented  The  tenant  is  responsible 
tor  deciding  whether  ha  or  she  'inos  these  conditiorw  acceptable 

I  Unit  Size:  Count  the  number  of  bedrooms  tor  purposes  ol  the  FMR 

or  Payment  Standard    Record  in  the  box  provided 


L 


Year  Conatructsd:  Enter  from  Ljr>e  5  of  the  Request 
for  Tenancy  Approval  fof m     Recona  m  the  txix  provided 

r  Number  o4  Sleeping  Rooms    Count  the  number  of  rooms  which 

couM  be  used  for  sleeping  as  identrtieo  on  the  checkksl    Record  m  the  box 
provided 


C.  How  to  nM  Out  TMa  Clwckllat 

(kHTiplete  the  checklist  on  the  unt  to  be  occupied  (or  currently  occupied)  by  the 
tenant    Proceead  through  the  inspection  as  fotows: 

Araa  Checidlat  Category 

room  by  room  1  Living  Room 

2  Kitchen 

3  Bathroom 

4  Al  Other  Rooms  Used  for  Livirtg 

5  Al  Sacondary  Rooms  Not  Used  for  Ljving 
basement  or  utility  room         6  Heating  &  Pkimping 

outside  7  Building  Extenor 

overal  B  Qeneral  Health  &  Safety 

Each  pan  of  ttte  checklist  wiU  be  accompanied  by  an  explanation  of  the  item 

to  be  inspected 

Important:  For  each  item  numbered  on  the  checklist,  check  orte  box  only 

(eg  ,  cf>eck  one  box  only  lor  item  1  4  "Security.'in  the  Living  Floom.) 

in  tfie  space  to  the  right  of  the  description  of  the  Hem,  If  the  decision  on  the  item 

s  "Fair  write  what  repairs  are  necessary,  H  nncondusrve"  write  m  delate 

Also,  If  "Pass"  but  there  are  some  conditions  present  that  need  to  be  brought 

to  the  atten'jon  of  the  owner  or  tt>e  tenant,  wnte  these  in  tfie  space  to  the  right 

If  It  s  an  annual  inspection,  record  to  the  right  of  the  form  any  repairs  made 

since  ttie  last  inspection  If  possible,  record  reason  for  repair  (eg  ,  ordinary 

mantenarKe,  tenant  damage) 

H  it  is  a  complaint  inspection,  fil  out  only  those  checklist  items  for  which 

conx>ialnl  is  lodged  Determine,  if  possible,  tenant  or  owr>er  cause 

Once  the  checklist  has  been  completed,  return  to  Part  B  (Summary  Oeasion 

on  the  Unit) 


Previous  editions  are  obsolete 
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1.       Living  Room 

1.1  Living  Room  Present 

Note;  If  Ihe  unit  is  an  effiaency  apartment,  consider  the  living  room 
present. 

1.2  Electricity 

In  order  lo  qualify,  the  outlets  must  be  present  and  properly  installed 
in  the  baseboard,  wall  or  ftoor  of  the  room.  Do  not  count  a  single 
duplex  receptacle  as  two  outlets,  i.e.,  there  must  be  two  of  these  In 
the  room,  or  one  of  these  plus  i  permanently  installed  ceiling  or 
wall  light  fixture. 

Both  the  outlets  and/or  the  light  must  be  worKing.  Usually,  a  room  will 
have  sufficient  lights  or  electrical  appliances  plugged  into  outlets  to 
determine  workability.  Be  sure  light  fixture  does  not  fail  )ust  because 
the  bulb  is  bumed  out. 

Do  not  count  any  of  the  following  items  or  fixtures  as  outlets/fixtures: 
Table  or  floor  lamps  (these  are  not  permanent  light  fixtures);  ceiling 
lamps  plugged  into  socket;  extension  cords. 

If  the  etoctric  service  to  the  unit  has  been  temporarily  turned  off 
check  "Inconclusive."  Contact  owner  or  manager  after  inspection  to 
verify  that  electricity  functions  property  wfien  service  is  turned  on. 
Record  this  inftxmation  on  the  checklist 

1.3  Electrtcal  Hazards 

Examples  of  wt»l  this  means:  broken  winng,  noninsulaled  wiring; 
frayed  wiring;  improper  types  of  wiring,  connections  or  insulation; 
wires  lying  in  or  tocated  near  standing  water  or  other  unsafe  places; 
light  fixture  hanging  from  electric  wiring  without  other  firm  support  or 
fixture;  missing  cover  plates  on  switcfies  or  outlets;  badly  cracked 
outlets;  exposed  fuse  box  connections;  overloaded  circuits  evi- 
denced by  frequently  "btown"  fuses  (ask  the  tenant). 
Check  -moonchisive"  if  you  are  uncertain  about  severity  of  the 
problem  and  seek  expert  advice. 
1.  4    Security 

"Accessible  to  outside'  means:  doors  open  to  the  outside  or  to  a 
common  public  haH;  windows  accessible  from  the  outside  (e.g. 
basement  and  first  ftoor);  windows  or  doors  leading  onto  a  fire 
escape,  porch  or  other  outside  place  that  can  be  reached  from  the 
grouTKl. 

'Lockable' means:  the  window  or  door  has  a  property  woricing  lock, 
or  is  nailed  shut,  or  the  window  is  not  designed  to  be  opened.  Astorm 
window  tock  Ihat  is  woriung  property  is  acceptable.  Windows  that  are 
nailed  shut  are  acceptable  only  if  these  windows  are  not  needed  for 
venlilalion  or  as  an  attamala  exit  in  case  of  fire. 
1.5    Window  Condition 

Rate  the  windows  in  the  room  (inctoding  windows  in  doors). 
'Severe  deterioration'  mews  that  the  window  no  kx>ger  has  the 
capacity  to  keep  out  the  wind  and  the  rain  or  is  a  cutting  hazard. 
Examples  are:  missir>g  or  broken-out  panes;  dangerously  kxjse 
cracked  panes;  windows  that  wiH  not  dose;  windows  thai,  when 
ctosed.  do  not  form  a  reasonably  tight  seal. 
If  more  than  one  window  in  the  room  is  in  this  condition,  give  details 
in  the  space  provided  on  the  rigttt  of  the  form. 
If  there  is  only  "moderate  deterioration'  of  the  windows  the  item 
should  "Pass."  'Moderate  deterioration'  means  windows  which  are 
reasonably  weather-tight,  but  show  evidanca  of  some  aging,  abuse. 
or  lack  of  lepair.  Signs  of  deterioration  are:  minor  crack  in  window 
pane;  splintered  sil;  signs  of  some  minor  rotting  in  the  window  frame 
or  the  window  itseff;  window  panes  loose  because  of  missing  window 
putty.  Alsofordeterioraled  and  peeling  paint  see  1.9.  If  more  than 
one  window  is  in  this  condition,  give  details  In  the  space  provided  on 
the  ris^t  of  the  form. 


Pravioys  edWona  are  otMOMa 
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1.6  Ceiling  Condition 

'Unsound  or  hazardous"  means  the  presence  of  such  senous  de- 
fects Ihat  either  a  potential  exists  for  structural  collapse  or  that  large 
cracks  or  holes  allow  significant  drafts  to  enter  the  unit  The  condition 
includes:  severe  bulging  or  txjckling,  large  holes,  missing  parts 
falling  or  in  danger  of  falling  loose  surface  matenals  (other  than 
paper  or  paint) 

Pass  ceilings  that  are  basically  sound  but  have  some  nonhazarbous 
defects,  including:  small  holes  or  cracks;  missing  or  broken  ceiling 
tiles;  water  stains;  soiled  surfaces;  unpainled  surfaces;  peeling  paint 
(for  peeling  paint  see  item  1 .9). 

1.7  Wall  Condition 

"UnsouTKl  or  hazardous"  includes;  senous  defects  such  that  the 
structural  safety  of  the  building  is  threatened,  such  as  severe 
buckling,  bulging  or  leaning,  damaged  or  kx)se  structural  members, 
large  holes;  air  infiltration. 

Pass  walls  that  are  basically  sound  but  have  some  nonhazardous 
defects,  including;  small  or  shallow  holes;  cracks;  loose  or  missing 
parts;  unpainled  surfaces;  peeling  pant  (for  peekng  paml  see  item  1 .9) 

1.8  Floor  Cortdltion 

"Unsound  or  hazardous"  means  the  preserKe  of  such  senous  de- 
fects that  a  potential  exists  for  structural  collapse  or  other  threats  to 
safety  (e.g.,  tripping)  or  large  cracks  or  holes  allow  substantial  drafts 
from  below  the  ftoor.  The  condition  includes;  severe  buckling  or 
ma|or  movements  under  walking  stress;  damaged  or  missing  parts. 
Pass  floors  that  are  basically  sound  but  have  some  nonhazardous 
defects,  indudirig;  heavily  worn  or  damaged  floor  surface  (for  ex- 
ample, scratches  or  gouges  in  surface,  missing  portions  of  ule  or 
linoleum,  previous  water  damage).  If  there  is  a  floor  covenng,  also 
note  the  condition,  espeaally  if  badly  worn  or  soiled.  If  there  is  a  floor 
covenng,  mduding  paint  or  sealant,  also  note  the  conditions,  spe- 
cially if  badly  worn,  soiled  or  peeling  (for  peeling  paint,  see  1 .9). 

1.9  Lead-Based  Paint 

Hn..»un9  Chnicft  VminhiM-  Units    If  the  unil  was  built  January  1 , 
1978,  or  after,  no  chiW  under  age  six  will  occupy  or  currently 
occupies  it.  Is  a  0-BR,  ekJeriy  or  handicapped  unit  with  no  children 
under  age  six  on  the  lease  or  expected,  has  been  certified  lead- 
based  paint  free  by  a  certified  lead-toased  paint  inspector  (no 
lead-based  paint  present  or  no  lead-t>ased  paint  present  after 
removal  of  lead-based  paint.),  check  NA  and  do  not  inspect 
painted  surfaces. 

This  requirement  applies  to  ail  painted  surfaces  (buikjing  compo- 
nents) within  the  unit.  (Do  not  indude  tenant  belongings). 
Surfaces  to  receive  a  visual  assessment  tor  deteriorated  paint 
indude  walls,  floors,  ceilings,  built  in  cabinets  (sink  bases), 
baseboards,  doors,  door  frames,  ¥»indows  systems  induding 
muHtons,  sills,  or  frames  and  any  other  painted  building  compo- 
nent within  the  unit.  Deteriorated  paint  indudes  any  painted 
surface  that  is  peeling,  chipping,  chalking,  cracking,  damaged  or 
ottierwise  separated  from  the  substrate. 

All  deteriorated  paint  surfaces  more  than  2  sq.  ft  In  any  one 
interior  room  or  space,  or  more  Ittan  10%  of  ttie  total  surface 
area  of  an  Interior  type  of  component  i«rtth  a  small  surface 
area  (I.e.,  window  sills,  Itaselioards,  and  trim)  must  be  stabi- 
lized (corrected)  in  accordance  with  all  safe  work  practice 
requirements  and  clearance  is  required.  K  ttie  deteriorated 
painted  surface  Is  less  than  2  sq.  a  or  less  titan  10%  of  the 
component  only  stabilization  is  required.  Clearance  tasting 
is  not  required.  Stabilization  moans  removal  of  detenorated 
paint,  repair  of  the  substrate,  and  application  of  a  new  protective 
coating  or  paint.  Lead-Based  Paint  Owner  Certification  is 
required  foNowing  stabilization  activities,  except  for  de  mtnma 
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1.     Living  Room 

For  each  numbefsd  il«m.  check  one  txjx  only 

Item       DescnptKin 
No 

Decision 

1 

in 

n 

a. 

m 

T     W 
> 

—            3 

i    1    -0 
u.        c 

6  1   8 
Z.  i  £ 

If  Fail,  what  repairs  are  necessary'? 

If  inconckjsive.  gr»e  details 

M  Pass  with  comments,  give  details 

If  Fa*  or 
Inconchisive. 
dale  (mrrVdd/yyyy) 
of  final  approval 

1.1  Living  Room  Pres«nt 

Is  there  a  living  room? 

1.2  Electricity 

Are  there  at  least  two  working  outlets  or  one  working 
oudet  and  one  working  light  fixture? 

nun 

1.3  Electrical  Hazards 

Is  the  room  free  from  electncal  hazards? 

n_c 

1.4  Security 

Are  all  wirKlows  arxl  doors  that  are  accessible  from 
the  outside  kx:kat>le? 

an 

1.5  Window  Condition 

Is  there  at  least  one  wirnlow,  and  are  all  wirxlows 
free  of  signs  of  severe  detenoration  or  missing  or 
broken  out  panes? 

nn 

1.6  Ceiling  Condition 

Is  t»  ceriBig  sourxj  and  free  fnDm  hazardous  defects? 

nn 

1.7  Wall  Condition 

Are  the  wals  sound  and  free  from  hazardous  defects? 

|— 1   r— ] 

1.8  Floor  Condition 

Is  the  floor  sound  arxl  free  from  hazardous  detects? 

nn 

- 

1.9  Lead-Based  Paint 

Are  all  painted  surfaces  free  of  detenorated  paint? 

If  no,  does  detenorated  surfaces  exceed  two  square 
feet  andJor  more  than  10%  of  a  component? 

nn 
nn 

Q!      Not  Applicable 

Additional  Comments:   (Give  Item  Number) 


Comments  continued  on  a  separate  page     Yes  [~^       No  [^ 


Previous  edttiona  are  ot>soi«t« 
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2.     Kitchen 


2.1  Kitchen  Area  Present 

Note:  A  kitchen  is  an  area  used  for  preparation  of  n>eals.  It  may  be 
either  a  separate  room  or  an  area  of  a  larger  room  (for  example,  a 
kitchen  area  in  an  effiderKry  apariment). 

2.2  -  2.9    Explanation  for  these  items  is  the  same  as  that  pro- 

vided for  "Living  Room"  with  the  following  modifica- 
tions: 

2.2  Electricity 

Note:    The  requirement  is  that  at  least  one  outlet  and  one 

permanent  Nght  fixture  are  present  and  working. 

2.5  Window  Condition 

Note:  The  absence  of  a  window  does  not  fail  this  Item  In  the 

kitchen.  If  there  is  no  window,  ctieck  "Pass." 
2.10  Stove  or  Range  with  Oven 

Both  an  oven  and  a  stove  (or  range)  with  top  burners  must  t>e  present 
and  vvofking.  If  either  Is  missing  and  you  know  that  the  owner  is 
responsibly  for  supplying  these  appliances,  check  "Fail."  Put  check 
in  "Inconclusive"  column  if  the  tenant  is  responsible  for  supplying  the 
appliances  and  he  or  she  has  not  yet  moved  in.  Contact  tenant  or 
prospective  tenant  to  gain  verification  that  facility  will  be  supplied  and 
is  in  working  condition.  Hot  plates  are  not  acceptable  substitutes  for 
these  factlilies. 

An  oven  is  not  working  if  it  will  not  heat  up.  To  be  working  a  stove  or 
range  must  have  all  burners  working  and  knobs  to  turn  them  off  and 
on.  Under  "working  condition,"  also  k>ok  for  hazardous  gas  hook-ups 
evidenced  by  strong  gas  smells;  these  shoukl  fail.  (Be  su-e  that  this 
conditxm  is  not  cortfused  with  an  unlit  pilot  light  -a  condition  that 
shoukj  be  noted,  but  does  not  tail.) 

If  both  an  oven  and  a  stove  or  range  are  present,  but  the  gas  or 
electricity  are  turned  off,  check  "Inconclusive."  Contact  owner  or 
manager  to  get  verification  that  facility  works  when  gas  is  turned  on. 
If  both  an  oven  and  a  stove  or  range  are  present  and  working,  but 
defects  exist,  check  "Pass"  and  note  these  to  the  right  of  the  form. 
Possible  defects  are  marked,  dented,  or  scratched  surfaces; 
cracked  bumer  ring;  limited  size  relative  to  family  needs. 
A  microwave  oven  may  be  substituted  for  a  tenant-supplied  oven  and 
stove  (or  range). 

A  microwave  oven  may  be  substituted  for  an  owner-supplied  oven 
and  stove  (or  range)  if  the  tenant  agrees  and  microwave  ovens  are 
furnished  instead  of  ovens  and  stoves  (or  ranges)  to  both  subsidized 
and  unsutMidized  tenants  in  the  buikJing  or  premises. 


2.11  Refrigerator 

If  no  refrigerator  is  present,  use  the  same  cntena  tor  marking  either 
"Fail"  or  "Inconclusive"  as  were  used  for  the  oven  and  stove  or  range 
A  refrigerator  is  not  wortong  if  it  will  r>ot  maintain  a  temperature  tow 
enough  to  keep  food  from  spoiling  over  a  reasonable  period  of  time 
If  the  electnaty  is  tumed  off,  mark  "Inconclusive."  Contact  owner  (or 
tenant  if  unit  is  occupied)  to  get  venficalion  of  working  condition 
If  the  refrigerator  is  present  and  working  but  defects  exist,  note  these 
to  the  nght  of  the  form.  Possible  minor  defects  include:  broken  or 
missing  interior  shelving;  denied  or  scratct>ed  inlenor  or  exlenor 
surfaces;  minor  deterioration  of  door  seal;  loose  door  harKlle. 

2.12  Sink 

If  a  permanently  attached  kitchen  sink  is  not  present  in  the  kitchen  or 
kitchen  area,  marti  "Fail."  A  sink  in  a  bathroom  or  a  portable  basin  will 
not  satisfy  this  requlrenwnt.  A  sink  is  not  working  unless  it  has 
running  hot  and  cold  water  from  the  faucets  and  a  properly  con- 
nected and  property  working  drain  {vtHh  a  "gas  trap").  In  a  vacant 
apartment,  the  hot  water  may  have  been  tumed  off  and  there  will  be 
no  hot  water.  Mark  this  "Inconclusive."  Check  with  owner  or  manager 
to  verify  that  hot  water  is  available  wfien  service  is  tumed  on. 
If  a  working  sink  has  defects,  note  this  to  the  nght  of  the  item. 
PossitHe  minor  defects  include;  dripping  faucet;  martced,  dented,  or 
scratched  surface;  slow  drain;  missir)g  or  broken  drain  stopper. 

2.13  Space  for  Storage,  Preparation,  and  Serving  of  Food 
Some  space  must  be  available  for  the  storage,  preparation,  and 
serving  of  food.  If  there  is  no  built-in  space  for  food  storage  and 
preparation,  a  table  used  for  food  preparabon  and  a  portable  storage 
cabinet  will  satisfy  the  requirement.  If  there  is  no  built-in  space,  and 
no  room  for  a  table  and  portable  cabinet,  check  "IncorKdusive"  and 
discuss  with  the  tenant.  The  tenant  makes  the  final  determination  as 
to  wtiether  or  not  this  space  is  acceptable. 

If  there  are  some  minor  defects,  check  "Pass*  and  make  notes  to  the 
right.  Possible  defects  include:  marked,  dented,  or  scratched  sur- 
faces; broken  shelving  or  cabinet  doors;  broken  drawers  or  cabinet 
hardware;  limited  size  relative  to  family  needs. 


PravkMS  editk>nt  are  obsolete 
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Kitchen 


t-or  eacn  numt)«fe<J  item,  ctiedi  one  box  only 
Dacsion 


Iten        D«scnp'ion 
No 

5i: 

U 

III 

c 
o 
o 

If  F-ail,  what  repairs  are  necessary? 

|!  Inconclusive   give  details 

If  Pais  with  commenis.  give  details 

i 

If  Fail  Of 
IfKonctusive. 
dale  (mnVdd/yyyy) 
of  final  approval 

2.1      Kitchen  Arta  Present 
Is  mere  a  kitchen? 

DG 

2.2     Electricity 

Are  there  at  (east  one  worVing  outlet  and  one  wofX- 
ing,  permanently  insUUed  light  fixture? 

G      L 

2.3     Electrical  Hazards 

Is  the  kitchen  free  from  electncai  hazards? 

G 

2.4     Security 

Are  all  windows  and  doors  that  are  accessible  from 
the  outside  lockat)ie7 

GO 

2.S     wnndow  Condition 

Are  aH  withJows  free  of  s»gns  of  detenoration  or 
missmg  or  broken  out  panes? 

GG 

' 

2.6     CeMing  Condition 

b  the  ceririg  sn«  tna  and  free  from  haiartJous  defects? 

GG 

2.7     Wall  Conditian 

Are  the  wals  sound  and  free  from  nazardous  defects? 

n  r~] 

2.8     Floor  Condition 

Is  the  floor  sound  and  free  from  hazardous  defects? 

C  J 

2.9     Lead-Based  Paint 

Are  ail  pamled  surfaces  free  of  detenorated  paint?  ^  j     |  Q 
If  no.  does  detenorated  surfaces  exceed  two  square    — 
feet  and/or  less  than  10%  of  a  component^ 

[~~j  Not  Applicable 

2.10   Stove  or  Range  iMith  Oven 

Is  there  a  worVing  oven,  and  a  stove  (or  range)  with 
top  t>umers  that  worV 

If  no  oven  and  stove  (or  range)  are  present,  s  there 
a  microwave  oven  ano.  if  microwave  is  owner-sup- 
plied, do  other  tenants  have  microwaves  instead  of 
an  oven  and  stove  (or  range)? 

GGD 

r 

2.11    Refrigerator 

Is  there  a  refngeralor  that  worXs  and  maintains  a 
temperature  low  erKRjgh  so  that  food  does  not  spoil 
over  a  reasonable  penod  of  time? 

;    JGG 

2.12   Sink                                                                  | 

Is  there  a  kitchen  sink  that  works  with  hot  and  coidi  , —    —    — 

njnning  water?                                                                 ' — 1  1 — 1  LI 

2. 1 3    Space  for  Storage,  Preparation ,  and  Seonog 
of  Food 

Is  there  space  to  store,  prepare,  and  serve  food? 

HGn 

AdditioTMi  Comments:   (Give  Item  Number)(Use  an  additiorul  page  it  necessary) 


Comments  continued  on  a  separate  page     Yes 


No  ^ 


Previous  aditxxis  are  obsdeie 
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3.     Bathroom 

3.1  Bathroom  PrsMnt 

Most  units  have  easily  identifiable  bathrooms  (i.e..  a  separate  room 
with  loilet.  washbasin  and  tub  or  shower).  In  some  cases,  however, 
you  will  erKOunter  units  with  scattered  bathroom  facilities  (i.e..  toilet. 
washbasin  and  tub  or  shower  located  in  separate  parts  of  Ihe  unit). 
At  a  minimum,  there  must  be  an  enclosure  around  the  toilet.  In  this 
case,  count  the  enclosure  around  the  toilet  as  the  bathroom  and 
proceed  with  3.2-3.9  betow,  with  respect  to  this  enclosure.  If  thereis 
more  than  one  bathroom  ttiat  is  normally  used,  rate  the  one  that  is  in 
best  condition  for  Part  3.  If  there  Is  a  second  bathroom  that  is  also 
used,  complete  Part  4  of  the  checklist  for  this  room.  (See  Inspection 
Manual  kx  addilionai  notes  on  rating  the  second  bathroom.) 

3.2  -  3.9    Explanation  for  these  items  is  the  same  as  that  pro- 

vided for  "Living  Room"  with  the  following  modifica- 
tions: 

3  J  Electricity 

Note:   The  requiren>ent  is  that  al  least  one  pemianeni  light 

fixture  Is  present  and  woficing 

3.3  Electricai  Hazards 

Note:  In  addition  to  the  previously  mentioned  hazards,  outlets 

that  are  located  where  water  might  splash  or  collect  are 

considered  an  electrical  hazard. 

3.5  Window  Condition 

Note:  The  absence  of  a  window  does  not  fail  this  item  in  the 

bathroom  (see  item  3.13,  Ventilation,  for  relevance  of  window 

with  respect  to  venblation).  If  there  is  no  window,  but  a  working 

vent  system  is  present,  check  'Pass.' 

3.7  Wan  Condition 

Note:  Include  under  nonhazardous  defects  (that  would 
pass,  but  should  be  noted)  the  foHowIng:  broken  or  loose  tile, 
detenorated  grouting  at  tub/wall  and  tub/floor  joints,  or  tiled 
surfaces;  water  stains. 

3.8  Floor  Condition 

Note:  lncludeundernonhazardousdetacts(thatwoiid  pass,  but 
shouM  be  noted)  Ihe  Wtowing:  missing  ftoor  tiles;  water  stains. 
3.10  Rush  Toilet  in  Enclosed  Room  in  UnH 

The  loilet  nnist  be  contained  within  the  unit,  be  in  proper  operating 
condition,  and  be  avaHabte  for  the  exckjsive  use  of  the  occupants  of 
the  unit  (i.e..  outhouses  or  facilities  shared  by  occupants  of  other 
units  are  not  acoeptabte).  It  must  aHow  for  privacy. 

Not  working  means;  the  toilet  is  not  connected  to  a  water  supply;  it 
is  not  connected  to  a  sewer  drain;  it  is  ctogged;  it  does  not  have  a  trap; 
the  connections,  vente  or  traps  are  faulty  to  the  extent  that  severe 
leakage  of  water  or  escape  of  gases  occurs,  the  flushing  mechanism 
does  not  function  properly.  If  the  water  to  the  unit  has  been  turned 
off,  check  'Incondusiwe."  Obtain  verification  from  owner  or  manager 
that  fadWy  works  properly  when  water  IS  hjmed  on. 

Comment  to  the  right  of  the  form  If  the  toilet  Is  'present,  exclusive, 
and  working."  but  has  Ihe  foltowing  types  of  defects:  constant 
njnning;  chipped  or  broken  porcelain;  stow  draining. 
If  drain  bkjckage  is  more  serious  and  occurs  further  in  the  sewer  line, 
causing  backup,  check  item  7.6,  'Fatf,'  under  the  plumbing  and 
heating  pert  of  the  checklist.  A  sign  of  serious  sewer  bk)ckage  is  the 
presence  of  numerous  backed-up  drains. 


3.11  Fixed  Wash  Basin  or  Lavatory  in  Unit 

The  wash  basin  must  be  permanently  installed  (i.e  ,  a  portable  wash 
basin  does  not  satisfy  the  requirement).  Also,  a  kitchen  sink  used  to 
pass  the  requirements  under  Part  2  of  the  checklist  (kitchen  facilities) 
cannot  also  serve  as  the  bathroom  wash  basin.  The  wash  t>asin  may 
be  located  separate  from  the  other  bathroom  facilities  (eg.,  in  a 
hallway). 

Not  working  means;  the  wash  basin  is  not  connected  to  a  system  that 
v«ll  deliver  hot  and  cold  njnning  water;  it  is  not  connected  to  a 
property  operating  dram;  the  connectors  (or  vents  or  traps)  are  faulty 
to  the  extent  that  severe  leakage  of  water  or  escape  of  sewer  gases 
occurs.  If  the  water  to  the  unit  or  the  hot  water  unit  has  been  turned 
off,  check  "Inconclusive."  Obtain  verification  from  owner  or  manager 
that  the  system  is  in  working  condition. 

Comment  to  the  right  of  the  form  if  the  wash  basin  is  "present  and 
working."  but  has  tt>e  following  types  of  minor  defects:  msuffiaeni 
water  pressure;  dnpping  faucets;  minor  leaks;  cracked  or  chipped 
porcelain;  stow  drain  (see  discussion  above  under  3.10). 

3.12  Tub  or  Shower  In  Unit 

Not  present  means  that  neitt>er  «i  tub  nor  shower  IS  present  in  the  unit. 

Again,  these  facilities  need  not  be  in  ttw  same  room  with  the  rest  of 

the  bathroom  facilities.  They  must,  however,  be  pnvate. 

Not  working  covers  the  same  requirements  detailed  atxjve  for  wash 

basin  (3.11). 

Comment  to  the  right  of  the  form  if  the  tub  or  shower  is  present  and 

working,  but  has  the  following  types  of  defects:  dripping  faucet,  mmor 

leaks;  cracked  porcelain;  stow  dran  (see  discussior  urxler  3.10), 

absent  or  broken  support  rod  for  shower  curtain. 

3.13  Ventilation 

Working  vent  systems  Include:  ventilation  shafts  (non-mechanical 
vents)  and  electnc  fans.  Electric  vent  fans  must  function  when  switch 
is  turned  on.  (Make  sure  that  any  malfunctions  are  not  due  to  the  fan 
not  being  plugged  in.)  If  electrk:  current  to  the  unit  has  not  been 
tumed  on  (and  there  is  no  openable  window),  check  'Inconclusive." 
Obtain  verification  from  owner  or  manager  that  system  works.  Note. 
exhaust  vents  must  be  vented  to  the  outside,  attic,  or  crawilspace 


V 


Previous  edittons  are  otMoMa 
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3.     Bathroom 


Item         L)«s,np'ion 
No 


hof  each  nyrnbefeC    'em    checK  one  box  jnjy. 
Dectsion 


3  1      Bathroom  Present    See  description) 
Is  mere  a  Dathroom'' 


3.2  Electricity 

Is  there  at  least  one  permanently  msMUeo  I'qni  fixture"^ 

3.3  Electncal  Hazards 

Is  the  batriroor"  ''ee  ''0^^^  electrical  '^azaros''' 


an 


It  t-ail   wha'  repairs  are  necessary "> 

If  incofitluswe   give  de'ails 

1'  Pass  witti  comments,  give  details 


l»  Fail  o( 
Inconclusive 
date  (mrrVdd/yyyy) 
of  final  approval 


Liaa 


□  □D 


3.4      Security 

Are  all  windows  and  doors  ;".at  are  accessible  fromi 
[tie  outside  lockabie'' 


3.5      Window  Cornlition 

Are  all  windows  free  of  signs  of  deterioration  or 
Tiissing  or  broken  ol,!  panes'' 


□  c 


DD 


3.6     Ceiling  Condition 

Is  tne  ceihpg  sound  and  free  from  hazardous  defects''    H]  [^ 


3.7     Wall  Condition 

Are  the  walis  sound  and  tree  from  Hazardous  defects ''i  Qj  [_J 


3.S      Floor  Condition 

Is  the  fioor  sound  and  free  frorr  hazardous  defecls"?'  [_]  [_J 

3.9  Lead-Based  Paint  —   . — 

Are  all  pa.nted  sur'aces  ''ee  ct  deiericratsd  panf     I |  | | 

It  no,  does  deienorated  surfaces  exceed  two  sq-are 

feel  andyor  more  man  10%  of  a  corr.pcnent'  ,  |     |  |     | 

3.10  Flush  Toilet  in  Enclosed  Room  in  Unit         | 

Is  there  a  working  to  let  n  the  jnit  for  tne  exclusive 

pnvate  use  c'  the  teranf  [^  Q  Q 

3.11  Fixed  Wash  Basm  or  Lavatory  in  Unit  | 

Is  there  a  working,  permanently  installed  was'"  basm 

with  hot  and  cold  running  water  n  the  unil?  ,  j~~]  FH  i~\ 

3.12  Tub  or  Shower  I 

Is  there  a  working  tub  c  shower  witr  not  and  co-d 
running  water  m  the  unit?  i 


nnn 


3.13    Ventilation 

Are  mere  operable  windows  c  a  working  vent  sys- 
tem? 


nn 


Not  Applicable 


Additional  Comments-   fGive  Item  S^mberXUse  an  additional  page  ^f  necessary) 


Comments  continued  or  a  separate  page     Yes 


No  _J 


Previous  editions  are  obsolete 
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4.     Other  Room  Used  for  Living  and  Halls 

Complete  an  "Other  Room"  checklist  for  as  many  "other  rooms 
used  for  living"  as  are  present  In  the  unit  and  not  already  noted  in 
Parts  I,  2,  and  3  of  the  checklist.  See  the  discussion  below  for 
definition  of  "used  for  living."  Also  complete  an  "Other  Room" 
checklist  for  all  entrance  halls,  corridors,  and  staircases  that  are 
located  within  the  unit  and  are  part  of  the  area  used  for  living.  If  a 
hall,  entry  and/or  stairway  are  contiguous,  rate  them  as  a  whole 
(I.e.,  as  part  of  one  space). 

Additional  forms  for  rating  'Other  Rooms"  are  provided  in  the  check- 
list. 

Definition  of  "used  for  living."  Rooms  "used  for  living"  are  areas  of  the 
unit  that  are  walked  through  or  lived  in  on  a  regular  basis.  Do  not 
include  rooms  or  other  areas  that  have  been  permanently,  or  near 
permanenUy.  ctosed  off  or  areas  that  are  infrequently  entered.  For 
example,  do  not  include  a  utility  room,  attached  shed,  attached 
ctosed-in  porch,  basement,  or  garage  if  they  are  ctosed  off  from  the 
main  living  area  or  are  infrequently  entered.  Do  include  any  of  these 
areas. if  they  are  frequently  used  (e.g.,  a  finished  basement/play- 
room, a  ctosed-in  porch  that  is  used  as  a  bedroom  dunng  summer 
months).  Occasiooal  use  of  a  washer  or  dryer  in  an  otherwise  unused 
room  does  not  constitute  regular  use. 

If  the  unit  is  vacant  and  you  do  not  know  the  eventual  use  of  a 
particular  room,  complete  an  "Other  Room"  checklist  if  there  is  any 
chance  that  the  room  will  be  used  on  a  regular  basis.  If  there  is  no 
chance  that  the  room  will  be  used  on  a  regular  basis,  do  not  include 
It  (e.g.,  an  unfinished  basement)  since  il  will  be  checked  under  Pari 
5,  All  Secondary  Rooms  (Rooms  not  used  for  living). 
4.1  Room  Code  and  Room  Location 
Enter  the  appropriate  room  code  given  below: 

Room  Codes: 

1  =  Bedroom  or  any  other  room  used  for  sleeping  (regardless  of  type 

of  room) 

2  =  Dining  Room  or  Dining  Area 

3  =  Second  Living  Room,  Family  Room,  Den,  Playroom,  TV  Room 

4  =  Entrance  Halls,  Corridors,  Halls,  Staircases 

5  =  Additional  Bathroom  (also  check  presence  of  sink  trap  and 

ck>gged  toilet) 

6  =  Other 

Room  Location:  Write  on  the  line  provided  the  location  of  the  room 
with  respect  to  the  unit's  width,  length  and  floor  level  as  if  you  were 
standing  outside  tfie  unit  facing  the  entrance  to  the  unit: 
right/left/center:  record  whether  the  room  is  situated  to  the  right,  left, 
or  center  of  the  unit. 

front/rear/center:  record  whether  the  room  is  situated  to  the  back, 
front  or  center  of  the  unil. 

floor  level:  identify  the  floor  level  on  which  the  room  is  kx:ated 
If  the  unit  is  vacant,  you  may  have  some  difficulty  predicting  the 
eventual  use  of  a  room.    Before  giving  any  room  a  cod©  of  1 
(bedroom),  the  room  must  meet  all  of  the  requirements  for  a  "room 
used  for  sleeping"  (see  items  4.  2  and»4.5).     . 


4.2  -  4.9   Explanations  of  these  items  are  the  same  as  those 
provided  for  "Living  Room"  with  the  following  modi- 
fications: 
4.2  Electricityilllumination 

If  the  room  code  is  not  a  "1 ,"  the  room  must  have  a  means  of 
natural  or  artificial  illumination  such  as  a  permanent  light 
fixture,  wall  outlet  present,  or  light  from  a  window  m  the  room 
or  near  the  room.  If  any  required  item  is  missmg,  check  "Fail." 
If  the  electricity  is  turned  off,  check  "Inconclusive  " 

4.5  Window  Condition 

Any  room  used  for  sleeping  must  have  at  least  one  window.  If 
the  windows  in  sleeping  rooms  are  designed  to  be  opened,  at 
least  one  window  must  be  openable.  The  minimum  standards 
do  not  require  a  window  in  "other  rooms."  Therefore,  if  there 
IS  no  window  in  another  room  not  used  for  sleeping,  check 
"Pass,"  arKl  note  "no  window"  in  the  area  for  comments. 

4.6  Smoke  Detectors 

At  least  one  battery-operated  or  hard-wired  smoke  detector 
must  be  present  and  working  on  each  level  of  the  unit,  includ- 
ing the  basement,  but  not  the  crawl  spaces  and  unfinished 
attic. 

Smoke  detectors  must  be  installed  in  accordance  vmth  and 
meet  the  requirements  of  the  National  Fire  ProlecUon  Associa- 
tion Standard  (NFPA)  74  (or  its  successor  standards). 
If  the  dwelling  unit  is  occupied  by  any  heanngnmpaired  per- 
son, smoke  detectors  must  have  an  alarm  system  designed  for 
heanng-impaired  persons  as  specified  in  NFPA  74  (or  succes- 
sor standards). 

If  the  unit  was  under  HAP  contract  pnor  to  April  24,  1993, 
owners  who  installed  battery-operated  or  hard-wired  smoke 
detectors  in  compliance  with  HUD's  smoke  detector  require- 
ments, including  the  regulations  published  on  July  30,  1992 
(57  FR  33846),  will  not  be  required  subsequently  to  comply 
with  any  additional  requirements  mandated  by  NFPA  74  (i.e 
the  owner  would  not  be  required  to  install  a  smoke  detector  in 
a  tiasement  not  used  for  living  purposes,  nor  would  the  owner 
be  required  to  change  the  location  of  the  smoke  detectors  that 
have  already  been  installed  on  the  other  floors  of  the  unit)  In 
this  case,  check  "Pass"  and  note  under  comments 

Additional  Notes 

For  staircases,  the  adequacy  of  light  and  condition  of  the  stair  rails 
and  railings  is  covered  under  Part  8  of  the  checklist  (General  Health 
and  Safety) 


PrevkHjs  editwns  are  otMolete 


Page  B  of  20 


ref  Handbook  7420.8  form  HUD-525M-A  (S'OO) 


62754 


Federal  Register    X'ol    B7,  No.   195/Tuesday.  October  8.  2002 /Notices 


4.     Other  Rooms  Used  for  Living  and  Halls  *-o.  sdcn  n^rbeted  lem  cneckone  tw.  omy 

4.1      Room  Location 


•iS  'jof'-'  I-.  s.Iudted  !0  !Me  rlg^'.   i©f! 

or  cenie'  o'  I'^e  umt 
tronl'rea^  cen'.er    the  room  ,s  situated  lo  ine  back,  tronl 

O'  Lenter  c!  the  unit 
floor  ieve>  tfTe  floor  level  on  which  the  room  is 

located 


Room  Cod*  I        ' 

1  =     Bedroom  or  Any  Other  Room  Used  tor  Sleeping  (regardless  of 

type  of  room) 

2  =     Dining  Room  or  Dining  Area 

3  =     Second  Living  Room.  Family  Room,  Den,  Playroom,  TV  Room 

4  -    Entrance  Halls,  Corridors,  Halls,  Staircases 

5  =    AddiUonal  Bathroom  (also  check  presence  of  sink  trap  and 

clogged  toilet) 

6  =     Other 


tlef^        D«scnp-ior 

No 

[)«cision 

1!            -= 

a.       IB 

»       o 
>■  J-  2  i 

> 

D 

c 
o 

u 

9 

If  f-ail   «vfiat  repairs  are  necessary'' 

f  Inconclusive  give  details 

<'  Pass  with  comments   give  details 

1'  Fail  or 
Inconclusive, 
date  (mm/ddyyyyy) 
of  final  approval 

4.2     Eltctncity/lUumination 

If  Room  Code  is  a  i    are  there  a!  least  two  *orking 
oudels  Of  one  »»orkinq  oodel  and  one  working   perma- 
nently mslaHed  light  fixture^ 
If  Room  Code  a  not  a  1  is  there  a  means  of  illumination'' 

nnn 
nnn 

4.3     El«ctrtcal  Hazard* 

Is  the  room  free  from  electncai  f\azBr(is7 

1— 1   r— 1   |— 1 

4.4      Security 

Are  all  windows  and  doors  that  are  accessible  from 
the  outside  lockable^ 

n  n 

■ 

4.S      Window  Condition 

If  Room  Code  is  a  1 ,   s  there  at  least  one  w;ndow7 

And.  regardless  of  Room  Code,  are  all  wir>dows  free 
of  Sjgns  of  severe  detenoration  or  missmg  or  DroKen- 
o<j!  panes' 

nn 
^11 

■ 

4.6      Ceiling  Condition 

Is  the  ceiling  sound  and  tree  'rom  hazardous  delects? 

4.7     WaJI  Condition 

Are  the  waits  sound  and  free  from  ha/^rckxis  detects'' 

in 

4.8      Floor  CofvJition 

Is  the  floor  sound  ana  f'ee  from,  hazardous  aefects? 

i— 1 1— ] 

4.9      Lead-Bated  Paint 

Are  all  painted  surfaces  tree  of  deteriorated  pair^f? 

If  no,  does  deteriorated  surfaces  exceed  two  square 
feet  and/or  mo.'e  than  10%  of  a  component? 

nn 

Q  Not  Applicable 

4.10  Smoke  Detector* 

Is  there  a  worx  ng  smoke  detector  on  each  level'' 

Do  the   5'^oKe  aeiectors  meet  me  requiren'enls  of 

In  unit"-  occupied  Dy  the  hearing  impaired    is  iTitne  an 
alarm  system  connected  lo  the  smoke  delectCM^ 

n 

nn 

Additiortal  Conun«nt»:    (Give  Item  Number)! Use  an  additional  page  if  necessary) 


Comments  continued  on  a  separate  p>age     Yes 


No 


n 


Previous  editiona  are  3t>sa(«ie 
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4.     Supplomental  for  Other  Rooms  Used  for  Living  and  Halls    For  each  numbered  nem.  check  one  box  omy 


4.1     Room  Location 

righl/left/center:    th«  room  is  situated  to  the  nght,  left, 
or  center  of  the  unit. 

front/rear/center:  the  room  is  situated  lo  the  back,  front 
or  center  of  the  unit. 

floor  level:  the  floor  level  on  which  the  room  is 

located. 


Room  Code 

1  =    Bedroom  or  Any  Other  Room  Used  for  Sleeping  (regardless  of 

type  of  room) 

2  =    Dining  Room  or  Dining  Area 

3  =    Second  Living  Room,  Family  Room,  Den,  Playroom,  TV  Room 

4  =    Entrance  Halls,  Corridors,  Halls,  Staircases 

5  =    Addibonal  Bathroom  (also  check  presence  of  sink  trap  and 

clogged  toilet) 

6  =    Other 


Item 
No. 


Description 


Oecison 


4.2     ElectricHy/lllumination 

If  Roon)  Code  is  a  1.  are  there  at  least  two  woricing 
outlets  or  one  working  oulet  and  one  working,  perma- 
nently instaled  Ight  fixture? 
lfRoomCodelsnota1,iathefeainean8ofiluminatk)n? 


4.3     Electrical  Hwards 

ts  the  room  tree  from  alactrical  hazards? 


If  Fail,  what  repairs  are  necessary? 

If  Inconclusive,  give  details 

If  Pass  with  comments,  give  details 


If  Fail  or 
lncorK:lusive. 
date  of  final 
approval 


nnn 

nnn 


nnn 


4.4     Security 

Are  aa  windows  and  doors  that  are  accessible  from   | — .  | — , 
the  outside  lockable? L-l  LJ 


4.5     Window  CoodHlon  I  i—i  p 

If  Room  Code  is  a  1.  is  there  at  least  one  window?  |  < — I  I — ' 

And,  regardless  of  Room  Code,  are  aM  windows  free 

of  signs  of  severe  deterioration  or  missing  or  broken-  i — i  i — | 

out  panes? ^  ^ 


4.6     Ceiling  Condttion 

Is  the  ceifing  sound  and  free  filwn  hazardous  defects? 


4.7     Wall  Condition 

Are  the  wals  sound  and  free  »om  hazardous  defects? 


4.8  Floor  Condition 

Is  the  floor  sound  and  free  from  hazardous  defects? 

4.9  Lead-Based  Paint 

Are  all  painted  surfaces  free  of  deteriorated  paint? 
If  no,  does  deteriorated  surfaces  exceed  two  square 
feet  and/or  more  than  10%  of  a  component? 


4.10  Smolte  Detectors    .^ 

Is  there  a  wortting  smoke  detector  on  each  level? 

Do  the  smoke  detectors  meet  the  requirements  of 
NFPA  74? 

In  uniU  occupied  by  the  hearing  impaired,  is  there  an 
alarm  system  connected  to  the  smoke  detector? 


nn 


nn 


nn 


DD 

nn 


~~\   Not  Applicabie 


nn 

nn 
n  n 


Additional  Comments:  (Give  Item  f^mberKUse  an  additk>nal  page  if  necessary) 


Comments  continued  on  a  separate  page    Yes  Q      No  []] 


Prr^kMS  adtttons  are  otMoMe 
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4.     Supplemental  for  Other  Rooms  Used  for  Living  and  Halls    For  eac^i  numbe<ed  nem,  check  one  box  only 

4.1 


Room  Locjbon 

ng'^lle'^cerier      tne  roor^  is  situated  ;o  fie  ngni.  t«tt, 

or  center  o(  the  jnit 
front,  rearcenler    tne  room  is  situated  to  the  back,  front 

or  canter  ol  the  unit 
fkx>f  lev*  the  fkxx  leve*  on  «»hicfi  the  room  is 

located 


Room  Code  | 

1  =    Bedroom  or  Any  Other  Room  Used  for  Sleeping  (regardless  of 

type  of  room) 

2  =    Dining  Room  or  Dining  Area 

3  =     Second  Living  Room,  Family  Room,  Den,  Playroom,  W  Room 

4  -    Entrance  Halts,  Corridors,  Halls,  Staircases 

5  -    Additional  Bathroom  (also  check  presence  of  sink  trap  and 

clogged  toiiet) 

6  =     Other: 


irem 
No 


Descnptior' 


Decision 

— r 


8 

0. 

s 


m 


4.2  Electricity/Illumination 

II  Room  Code  is  a  i    are  there  at  least  two  worVng 
ouBets  Of  one  working  ooHet  and  one  wofKir>g,  perma- 
nendy  nsla*ed  lighl  fixture  ' 
If  Room  Code  B  not  a  1  islhereameanso' Hlumnalwo? 

4.3  Electrical  Hazards 

Is  the  nxxn  free  from  electncai  hazards? 


4.4     Security 

Are  all  windows  and  doors  thai  are  accessttile  from 
the  outside  lockable? 


4.5     Window  Cor>dition 

If  Room  Code  is  a  1 ,  is  there  at  least  one  window? 

And.  regardless  of  Room  Code,  are  aU  windows  tree 
of  sjgns  ot  severe  detenoralion  or  missing  or  t)roken- 
o<ji  panes? 


ODD 

nan 


DDD 


DD 


DD 


4.6     Ceiling  Condition 

Is  the  ceiing  sound  and  free  from  hazardous  delects? ;  Q  Q 


4.7  Wall  Condition  i 
Are  Ihe  wals  sound  and  free  from  hazardous  delects? 

4.8  Floor  Condition 

Is  the  floor  sound  and  free  from  hazardous  defects? 


:n 


DD 


4.9     Laad-8as«d  Paint  , —    — 

Are  all  painted  surfaces  tree  ol  deteriorated  paint?  i  L  J  1 J 


If  no.  does  deteriorated  surfaces  exceed  two  square 
feet  and/or  nxire  than  1 0X  of  a  component? 


4.10  Smoke  Detectors 

Is  there  a  ¥»orlung  smoke  detector  on  each  leveP  FH  F"] 

Do  the  smoke  detectors  meet  the  requirements  of    

NFPA  r4->  r  I .  r  I 

In  units  occupied  by  the  hearing  impaired,  is  there  an  —    — . 

alarm  system  connected  to  lf>e  smoke  delectof '  L_J  I     I 

A<ldilionaJ  CommenU:   (Grve  Item  NumberKUse  an  additional  page  if  necessary) 


DD 


If  Fail,  wtiat  repairs  are  necessary? 

If  Inconckjsive ,  give  delais 

If  Pass  with  comments .  give  details 


If  Fan  or 
lrxx>nckjsjve, 
date  (mnVdd/yyyy) 
of  final  approval 


j    I  Not  Applicable 


Comments  conlinoed  on  a  separata  page     Yes  ["!       ^  D 


Previous  editk>n«  are  ot>sol«(a 
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4.     Supplemental  for  Other  Rooms  Used  for  Living  and  Halls 

Room  Code 


For  each  numt>ered  item,  check  one  txjx  only 


4.1     Room  Location 

righl/left/center 


the  room  is  situated  to  the  nghl,  left, 

or  center  of  the  unit. 
front/rear/cenler:  the  room  is  situated  to  the  back,  front 

or  center  of  ttie  unit, 
floor  level:  the  floor  level  on  which  the  room  is 

located. 


1  =    Bedroom  or  Any  Other  Room  Used  for  Sleeping  (regardless  of 

type  of  room) 

2  =    Dining  Room  or  Dining  Area 

3  =    Second  Living  Room,  Family  Room,  Den,  Playroom,  '^  Room 

4  =    Entrance  Halls,  Comdors,  Halls,  Staircases 

5  =    Additional  Bathroom  (also  check  presence  of  sink  trap  and 

clogged  toilet) 

6  =    Other: 


Item 
No. 


Description 


4.2  ElectricHyAllumination 

If  Room  Code  is  a  1.  are  there  at  least  two  working 
outlets  or  one  working  outlet  and  one  working,  perma 
nenlty  instated  ight  fixture? 
If  Room  Code  is  not  a  1 .  is  there  a  means  of  Hlumkiatun  ? 

4.3  Elactrteal  Haz«rds 
Is  the  room  free  from  electrical  hazards? 


Decision 


a  i  (J 
M  § 
ill 


If  Fail,  what  repairs  are  necessary? 

If  Inconclusive,  give  details 

If  Pass  wit^  comments,  give  details 


DD 
DDD 


D 


DDD 


4.4  Security 

Are  all  windows  and  doors  that  are  accessit>le  from 
the  outside  lockable? 

4.5  Window  Condition  ^      — 

»  Room  Code  is  a  1,  is  there  at  least  one  window?   [ \  \ j 

And,  regardless  of  Room  Code,  are  all  windoiws  freej 
of  signs  of  severe  deterioration  or  missing  or  broken-j    ,  ^ 
out  panes?  ,  i — ' 


If  Fad  or 
Inconckjsive 
date  (mnvad/yyyy) 
of  final  approval 


4.6     Ceiling  Condition 

Is  Ihe  cethng  sound  and  free  from  hazardous  defects?!  [_\  [_J 


4.7  Wall  Condition 

Are  Ihe  waRs  sound  and  free  from  hazardous  defects?: 

4.8  Fioor  Condition 

Is  the  floor  sound  and  free  from  hazardous  defects? 


4.9     Lead-Based  Paint 

Are  aN  painted  stwfaces  free  of  detenorated  paint? 

If  no,  does  deteriorated  surfaces  exceed  two  square 
feet  and/or  more  than  10%  of  a  component? 


4.10  Smoke  Dalactors 

Is  there  a  ¥M>rfcirtg  smoke  detector  on  each  level? 
Do  the  smoke  detectors  meet  the  requirements  of 
NFPA  74? 

In  units  occupied  by  the  hearing  impaired,  is  there  an 
alarm  systeni  connected  to  the  smoke  detector? 


D_ 

D 
D 


D 


nn 

DU 
DD 


Q  Not  Applicable 


Additional  Comments:  (Give  Item  Number)(Use  an  additional  page  if  necessary) 


Comments  continued  on  a  separate  page     Yes  [H      No  Q 


PrevkNis  aditnns  are  otMoleta 
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5.     All  Secondary  Rooms  (Rooms  not  uMd  for  living) 

5.        S«condary  Rooms  (Room*  not  used  for  living) 

If  any  roorp  m  the  anil  did  not  meet  the  requirements  for  "other  room 
used  for  living"  m  Part  4,  it  is  to  t>e  considered  a  'secondary  room  (r>ot 
used  for  living)."  Rale  all  of  these  rooms  together  (i  e  ,  a  single  Part 
5  checklist  for  all  secondary  rooms  m  the  unit) 
Inspection  is  required  of  the  foHowing  two  items  since  hazardous 
defects  under  these  items  could  leopardize  the  rest  of  the  unit,  even 
if  present  m  rooms  not  used  for  living  5.2  Secunty.  5  3  Electrical 
Hazards  Aiso,  (m  observant  of  any  other  potentially  fiazardous 
features  m  these  rooms  and  record  under  5  4 

5. 1  None 

If  there  are  no  'Secondary  Rooms  (rooms  not  used  for  living),'  check 
•None"  and  go  on  to  Part  6 

5.2  •  5.4    Explanations  of  tfiese  items  is  the  same  as  ihosa 

provMad  for  "Living  Room" 

Additional  Note 

In  recording  'other  poteotialty  hazardous  features.'  note  (m  the 
space  p)rovided)  Ifie  means  o(  access  to  the  room  with  the  hazard  and 
check  the  tx3x  under  "Inconckisive  "  Discuss  the  hazard  with  the  HA 
inspection  supervisor  lo  determine  Pass"  or  'Fail  '  Include  defects 
kka  large  hoies  in  floor,  walls  or  ceilif>gs,  eviderKe  of  structural 
collapse,  ¥wndows  in  conditxxi  of  severe  deterioration,  arxl  deterio- 
rated paint  surfaces. 


6.     Building  Exterior 


6.1  Condition  of  Foundation 

"Unsound  or  hazardous"  means  foundations  vvith  severe  structural 
defects  indicating  the  potential  for  structural  collapse,  or  foundations 
that  allow  significant  entry  of  ground  walar  (for  example,  eviderx;ed 
by  flooding  of  t)asement) 

6.2  Condition  of  Stairs,  Rails,  ar>d  Porches 

"Unsound  or  hiazardous"  means  stairs,  porches,  balconies,  or 
decks  with  severe  structural  defects,  txoken,  rotting,  or  missing 
steps,  absence  of  a  handrail  when  there  are  extended  lengths  of 
steps  (generally  four  or  more  consecutive  steps),  absence  of  or 
insecure  raihngs  around  a  porch  or  t)atcony  iwhich  is  approximately 
30  inches  or  morB  atxive  trie  grournl 

6.3  Condition  of  Roof  and  Gutters 

"Unsound  and  hazardous'  means.  The  roof  has  senous  defects  such 
as  senous  budOing  or  sagging,  indicating  the  potential  of  structural 
collapse,  large  holes  or  other  defects  that  ««ould  result  in  significant 
air  or  water  infiltration  (in  nrtost  cases  severe  extenor  defects  will  be 
reflected  m  equally  senous  surface  defects  within  the  unit,  eg., 
buckling,  water  damage)  The  gutters,  downspouts  and  soffits  (area 
under  the  eaves)  show  senous  decay  and  have  allowed  the  entry  of 
significant  air  or  water  into  trte  interior  of  the  structure.  Gutters  and 
downspouts  are,  however,  not  required  to  pass.  If  the  roof  is  not 
observable  and  there  is  no  sign  of  intenor  water  damage,  clieck 
"Pass  ■ 


6.4  Condition  of  Exterior  Surfaces 

See  definition  above  for  roof,  item  6.3. 

6.5  Condition  of  Chimney 

The  chimney  should  not  be  senousty  leaning  or  showing  eviderKe  of 
significani  disintegration  (i.e.,  many  missing  bncks). 

6.6  Lead-Based  Paint:  Exterior  Surfaces 

HousinQ  ChQtcfl  Votx^har  Units    If  the  umt  was  built  January  1 , 
1978  or  after,  no  child  under  age  six  wiU  occupy  or  currently 
occupies,  IS  a  0-BR,  elderly  or  handicapped  unit  vMth  no  children 
urxler  age  six  on  the  lease  or  expected,  has  been  certified  lead- 
based  pamt  free  by  a  certified  lead-based  paint  inspector  (no 
lead-tMsed  paint  present  or  no  lead-based  pamt  present  after 
removal  of  lead),  check  NA  and  do  not  inspect  painted  surfaces  . 
Visual  assessment  for  deteriorated  paint  applies  to  afl  exterior 
painted  surfaces  (txjikling  components)  associated  «Mth  the 
assisted  unit  mdudmg  vnndows,  vmndow  sills,  exterior  wails, 
floors,  porches,  raihngs,  doors,  decks,  stairs,  play  areas,  garages, 
fences  or  other  areas  if  frequented  by  children  under  age  six. 
All  deienorated  pamt  surfaces  more  than  20  sq.  ft  on  exterior 
surfaces  must  be  slabitizad  (corrected)  in  accordance  vvith  all 
safe  work  practKe  requirements.    If  the  painted  surface  is  lees 
than  20  sq.  ft,  only  stabilization  is  required.    Clearance 
testing  is  not  required.    Stabilization  means  removal  of  deterio- 
rated paint,  repair  of  the  substrate,  and  application  of  a  new 
protective  coating  or  paint.    Lead-Based  Paint  Owner  Certifica- 
tion IS  required  followir>g  statxlizabon  activities  except  for  de 
minimis  level  repairs. 

6.7  Manufactured  Homes:  Tie  Downs 

Manufactured  homes  must  be  placed  on  a  site  in  a  stable  manner 
and  t>e  free  from  hazards  such  as  sliding  and  wind  damage.  Manu- 
factured hon>es  must  tie  securely  arK:hored  by  a  tiedown  device 
which  distnbutes  and  transfers  the  loads  imposed  by  the  unit  to 
appropnate  grourxl  arKfxjrs  so  as  to  resist  wind  overturning  and 
sliding,  unless  a  vanation  has  t>een  approved  by  the  HUO  FieM 
Office. 


Pravout  aditions  ar*  ottoiels 
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All  Secondary  Rooms  (Ro©m«  not  u»ad  tor  nvlng)  For  each  numbwed  item,  check  one  box  only 
'  Oecislon 


Item 
No. 


Oeschptk>n 


5.1     Hone  Q  Go  to  Part  6 


5.2     Security 

Are  aN  vMndows  and  doors  that  are  accessible  from 

the  outside  lodcabte? 


5.3     Electrical  Hazards 

Are  dk\  these  rooms  free  from  electrical  hazards? 


If  Fail,  what  repairs  are  necessary' 

If  Inconckisive,  give  details 

If  Pass  with  comments,  give  details 


nn 


If  Fail  or 
Inconclusive 
date  (mm/dd/yyyy) 
of  firul  approval 


DC 


5.4     Other  PotentiaHy  Hazardous  Feataires 
Are  all  of  these  rooms  free  of  any  other  potentially 
hazardous  features?  For  each  room  with  an  "other 
potentaHy  hazardous  feature.*  explain  the  hazard 
and  the  maans  of  confcol  of  tnianor  access  to  »»  room. 


6.0  Building  Exterior 


6.1     CondMon  of  Foumtolion 

Is  the  foundation  sound  and  free  from  hazards? 


S.2     Condition  of  Stairs.  RaMs.  and  Porches 

Are  aN  the  exterior  stairs,  rails,  and  porches  sound 
and  free  from  hazards? 

0.3     Condition  of  Roof  and  Gutters 

Are  the  roof,  gutters,  and  downspouts  sound  and 
free  from  hazards? 


DDD 


DD 


DD 


na 


0.4    Condition  of  Exterior  Surfaces  j 

Are  exterior  surfaces  sound  and  free  from  hazards?  I  |_j  | | 

0.5     Condition  of  CMmney 

Is  the  chimney  sound  and  free  from  hazards? 


DD 


0.0     Lead-Based  Paint  Exterior  Surfaces 

Are  an  painted  surfaces  free  of  deteriorated  paint? 
If  no,  does  deteriorated  surfaces  exceed  20  sq.  ft.  of 

total  exterior  surface  area? 

0.7     Manufactured  Homes:  He  Downs 
If  ttie  ur*  is  a  manufactured  home,  is  it  property  placed 
tftd  tied  dONWi?  If  not  a  manufactured  home,  chedi 
•Not  Appicable.* 


DD 
DD 


DD 

DD 


r~j  Not  Applicable 


n]  Not  Applicable 


Additional  Commente:  (Give  Item  NumberKUse  an  additional  page  if  necessary) 


Comments  continued  on  a  separate  page    Yes  Q      No  H] 


Pieviow  edWorn  are  otMoMe 
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Heating  and  Plumbing 


7  1      Adequacy  of  Heating  Equipment 

"Adequate  <^eat'  Tieans  i"ai  ihe  'leat  ng  system  is  capable  of 
Jeive'rig  eiougn  reat  ;o  assume  a  reaUh/  environTieni  in  the  unit 
;apDropriai9  tc  're  ciTiatei  '''.e  HA  s  responsitaie  tor  defining 
what  co"si't-te"i  a  'wealthy  livng  enviroP'neni  m  the  area  o!  the 
ccunlry  ,r.  which  il  operates  Local  coaes  ,city  or  state  codes) 
Should  oe  instructive  m  arnvmg  at  a  reasonable  loca'  definition 
For  example,  'or  heal  adequacy,  local  codes  often  require  that  (he 
units  heating  facility  be  capable  of  ma-alaming  a  given  tempera- 
lure  level  dunng  a  designated  t  me  period  Portable  electric  room 
•^eaters  or  k'lchen  stoves  or  ranges  with  a  built-m  heal  unit  are  not 
acceptable  as  a  cri'^a'y  source  ot  heat  for  units  iocaled  m  areas 
^ne'e  Climate  cc"dit  ons  'eq-'re  regu  a-  heating 
'Directly  or   ndrectiy  to  aii  rooms  oSed  for  uving"  means 

"directly"  means  that  each  'oom  used  for  living  has  a  heat 
source   ;eg,   worKmg    'adialor    worK.ng   hot   air   register, 
DaseDoard  heat) 
mdirec;  y    means  that,  i<  there  is  no  heat  source  present  in 
the  'oom    heal  can  ente'  the  room  easily  from  a  heated 
adjacent  -oor"  (e  g  a  d  r  ng  room  may  not  have  a  radiator, 
Put  wcuiG  'eceive  heat  *'om  the  leated  living  room  through 
a  large  oper-  archway i 
If  the  heating  system  m  the  un  t  works.  Put  there  is  some  question 
whether  a  'oom  without  a  heal  source  would  receive  adequate 
indirect   heat,   check   "Inconclusive"   and   verfy   adequacy   from 
tenant  or  owner    e  g  ,   unhealed  t>edroom  at  the  end  ot  a  long 
hallway) 

How  to  deie'mme  fie  capaoi.ty  of  the  neating  system  If  the  unit 
.s  occupied  jsuaiiy  the  quickest  way  to  celerm  ne  the  capability 
of  the  heating  system  over  time  is  to  quest  on  the  tenant  It  the  unit 
s  net  occupiec,  or  the  tenant  has  not  lived  ,n  the  unit  during  the 
months  when  heat  would  oe  reeded  check  'Inclusive  "  It  will  be 
necessary  to  question  the  owner  on  this  point  after  the  inspection 
has  been  completed  anc,  if  possible,  to  question  other  tenants  (i* 
it  IS  a  multi-unit  structure)  aoout  the  adequdcy  ot  heat  provided 
jnoer  some  circumstances  the  adequacy  o*  neat  can  be  deter- 
mined by  a  simple  companson  of  the  sue  o'  the  healing  system  lo 
the  area  to  be  healed  For  example  a  sma'  permanently  installed 
space  neater  in  a  hvmg  room  s  p'obaoiy  inadequate  tor  heating 
anything  larger  than  a  relative  y  smal-  apartment 
7  2      Safety  of  Heating  Equipment 

Examples  o'  "unvenied  fuel  burning  space  heaters'  are  portable 
kerosene  units,  unvented  open  flame  portab  e  units 
Other  unsafe  conditions  include  breaKagQ  or  damage  to  heal- 
ing system  Such  that  there  is  a  potential  for  (ire  or  other  threats  lo 
safety,  improper  connection  o'  flues  allowing  exhaust  gases  to 
enter  tne  living  area,  .mproper  'hstailalion  ot  equipment  (e.g., 
proximity  of  fue'  tar'k  to  heat  source,  absence  ot  safety  devices), 
indications  of  improper  use  of  equipment  le  g  evidence  of  heavy 
bu;id-up  of  soot  ceosote,  or  ether  suostance  in  the  chimney), 
disintegrating  equ  pment,  compusiibie  materials  near  heat  source 
or  flue  Se«lnspection  Manual  to-  a  i^ore  detailed  discussion  of  the 
inspection  of  safety  aspects  of  tne  nealing  systems 
If  yOu  are  unable  to  gain  access  to  the  primary  heating  system  m 
tne  unit  ctieck  '  Inconciusive  "  Contact  the  owner  or  manager  for 
verification  of  safety  of  the  system  If  the  system  has  passed  a 
recent  local  inspection,  check  Pass  "  This  applies  especially  to 
units  in  which  hea'  is  provided  by  a  large  scale,  complex  central 
heating  system  t^at  serves  multiple  units  (e  g  ,  a  boiler  in  the 
basement  of  a  large  apartment  building)  In  most  cases,  a  large 
scale  heating  system  for  a  multi-unit  building  will  be  subject  to 
periodic  safety  inspections  by  a  local  public  agency  Check  with 
the  owner  or  manager  to  determine  the  date  and  outcome  of  the 
last  such  inspection,  or  look  for  an  nspection  certificate  posted  on 
the  heating  system 


7  3     Ventilation  and  Adequacy  of  Cooling 

I*  the  tenant  is  present  and  has  occupied  Ihe  unit  during  the  summer 
months,  inquire  about  the  adequacy  of  air  flow  If  the  tenant  is  not 
present  or  has  not  occupied  the  unit  during  the  summer  months,  test 
a  sample  of  windows  to  see  that  they  open  (see  Inspection  Manual 
for  instruction) 

"WofVing  cooling  equipment  includes,  central  (fan)  ventilation  system, 
evaporatrve  cooling  system,  room  or  central  air  conditioning. 
Check  "Inconclusive'  if  there  are  no  openable  windows  and  it  is 
impossitjle.  or  inappropnate,  to  test  wtiether  a  cooling  system  works. 
Check  with  otrier  tenants  in  the  building  (in  a  multi-unit  structure)  and 
with  the  owner  or  manager  for  venfication  of  the  adequacy  of 
ventilation  and  cooling 

7.4  Water  Heater 

"Location  presents  hazard'  means  that  the  gas  or  oil  water  heater  is 
located  m  living  areas  or  closets  where  safety  hazards  may  exist 
(e  g..  water  heater  located  in  very  cluttered  closet  with  doth  and 
paper  items  stacked  against  it).  Gas  water  heaters  in  bedrooms  or 
other  living  areas  must  have  safety  dividers  or  shields. 

Water  heaters  must  have  a  temperature-pressure  relief  valve  and 
discharge  line  (directed  toward  Ifie  floor  or  outside  of  the  living  area) 
as  a  safeguard  against  build  up  of  steam  if  the  water  heater 
malfunctions.  If  not,  they  are  not  properly  equipped  and  shall  fail. 
To  pass,  gas  or  oil  tired  water  heaters  must  be  vented  into  a  pwoperly 
installed  chimney  or  flue  leading  outside.  Electric  water  heaters  do 
not  require  venting. 

If  i  IS  impossible  to  view  the  water  heater,  check  "Inconclusive." 
Obtain  venfication  of  safety  of  system  from  owner  or  manager 
Check  "Pass"  if  the  water  heater  has  passed  a  local  inspection  This 
applies  pnmanly  to  hot  water  that  is  supplied  by  a  large  scale 
complex  water  healing  system  ihat  serves  multiple  units  (e.g.,  water 
heating  system  in  large  apartment  building).  Check  in  the  same 
manner  descnbed  for  heating  system  safety,  item  7.2,  above 

7.5  Water  Supply 

If  the  structure  is  connected  to  a  city  or  town  water  system,  check 
Pass  "   If  the  structure  has  a  pnvate  water  supply  (usually  in  rural 
areas)  inquire  into  the  nature  of  the  supply  (probably  from  the  owner) 
and  whether  il  is  approvabie  by  an  appropnate  public  agency 

Ger>eral  note:  If  items  7.5.  7.6.  or  7,7  are  checked  "Inconclusive," 
check  with  owner  or  manager  for  verification  of  adequacy. 

7.6  Plumbing 

"fvlaior  leaks'  means  that  mam  water  dram  and  feed  pipes  (often 
located  m  the  Casement)  are  senously  leaking.  (Leaks  present  at 
speafic  facilities  have  already  been  evaluated  under  the  checklist 
items  for  "Bathroom"  and  "Kitchen.') 

"Corrosion"  (causing  serious  and  persistent  levels  of  rust  or  contami- 
nation in  the  dnnking  water)  can  be  determined  by  observing  the 
color  of  the  dnnking  water  at  several  taps.  Badly  corroded  pipes  will 
produce  noticeably  brownish  water.  If  the  tenant  is  currently  occupy- 
ing the  unit,  he  or  she  should  t)e  able  to  provide  information  about  the 
persistence  of  this  condition  (Make  sure  that  the  'rusty  water"  is  not 
a  temporary  condition  caused  by  city  or  town  maintenance  of  main 
water  lines.)  See  general  note  under  7.5. 

7.7  Sewer  Connection 

If  the  structure  is  connected  to  the  city  or  town  sewer  system,  check 
'Pass  "  If  the  structure  has  its  own  pnvate  disposal  system  (e.g., 
septic  field),  inquire  into  the  nature  of  the  system  and  determine 
whether  this  type  of  system  can  meet  appropnate  health  and  safety 
regulations. 

The  following  conditions  constitute  'evidence  of  sewer  back  up": 
strong  sewer  gas  smell  in  the  basement  or  outside  of  unit,  numerous 
clogged  or  very  slow  drams,  marshy  areas  outside  of  unit  above 
septic  field  See  general  note  under  7.5. 


Previous  adfSions  are  obsol«i9 
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7.     Heating  and  Plumbing 


For  eacfi  numbered  ilem   cfieck  one  tx)x  only 


I     De 


Deciskin 


Item       Descriplkm 


>- 


a 


7.1     Adequacy  of  Heating  Equipnwnt 

Is  the  heating  equipment  capable  of  providing  ad- 
equate heat  (either  directly  or  indirectly)  to  all  rooms 
used  for  living? 


nnr 


If  Fail,  what  repairs  are  necessary? 

If  Inconclusive,  give  details 

If  Pass  witti  comments  give  details 


I'  Fail  or 
Inconciusive 
dale  (mnvdd/yyyy) 
o'  final  approval 


7.2*  Safety  of  Heating  Equipment 

Is  the  unit  free  from  unvented  fuel  burning  space  heal- 

ers  or  any  other  types  of  unsafe  heating  conditions?      [_,  ^J  I 


7.3     Ventilation  and  Adequacy  of  Cooling 

Does  the  unit  have  adequate  ventilation  and  cooling  by 
means  of  openable  windows  or  a  woriiing  cooling  system? 


nnn 


7.4    Watar  Haator 

Is  the  water  heater  located,  equipped,  and  installed 
In  a  safe  manner? 


DLl 


7.5     Watar  Supply 

Is  the  unit  served  by  an  approvabie  public  or  private 

sanitary  water  supply?  


7.6     Plumbing 

Is  plumbing  free  from  major  leaks  or  corrosion  that 
causes  serious  and  persistent  levels  of  mst  or  con- 
tamination of  the  drinking  water? 


r" 


D 


nnu 


7.7     Sewer  Connection 

Is  plumbing  connected  to  an  approvabie  public  or  j 
private  disposal  system,  and  is  it  free  from  sewer  i 
back-up? 


Additional  Comments:  (Give  Item  Number) 


Comments  continued  on  a  separate  page    Yes  \^      No  Q 


Previous  editions  are  obsoMe 
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8         General  Health  and  Safety 

8  1      Access  to  Unit 

"Througfi  another  unit"  means  that  access  to  the  unit  Is  only  poss.Die 

by  'near'i  o!  sass^iqe  througii  another  dwelling  unit 

8  2      Exits 

^ccepiat)ie  fi'e  ex  !'  -^eans  tna!  tre  building  must  nave  an  dUema 
t;ve  means  o*  e«ii  fiat  rieets  local  or  Slate  'eguiaiions  m  case  ot  lire. 
inis  could  include 

An  openable  *indc*  t  the  ^nil  is  on  the  first  floor  or  second  f'oor 
or  easily  accessitile  to  tne  ground 

A  back  Joor  open.r.g  on  lo  a  porch  *iih  a  slairwa,  eading  to  tne 
ground 

P. re  esc-ape   tire  ladder  or  lire  slairs. 
'BiocKeo'  means  thai  ine  exit  is  no',  useable  due  to  conditions  such 
as  detxis.  storage,  door  or  window  nailed  shut.  broKen  Iock 
Important  note    The  HA  has  the  final  responsibility  tor  deciding 
whethef  the  type  ot  emergency  exit  Is  acceptable,  although  the 
tenant  should  assist  m  making  the  decision 

8.3  Evidence  of  Infestation 

"Presence  of  rats  or  severe  infestation  by  mice  or  vermm"  (such  as 
roaches)  iS  evidenced  by  rat  holes,  droppings,  rat  runs,  numerous 
saltings  of  rat  poison    It  the  unit  ^s  occupied   asK  the  tenant, 

8.4  GartMge  and  Debns 

"Heavy  accumulation"  means  '.arge  piies  of  trash  and  garbage, 
discarded  'um.ture  and  other  debris  ^nol  temporanly  store<]  awaiting 
removal  that  m.gni  rart>or  '0<jents.  This  m^y  occur  nside  the  ^nit. 
in  common  areas  or  outside  II  usually  means  a  levei  ot  accumula- 
tion oeyor^d  tre  capacty  of  an  individual  tc  pick  up  within  an  hour  or 
rwo 

8.5  Refuse  Disposal 

"Adequate  covered  •aciiilies'  maudeb  trash  cans  with  covers,  gar- 
bage ch-.tes,  "dunpsters"  ''  e  .  arge  scale  refuse  boxes  with  lids), 
fas."  bags  .if  approvabie  by  locai  public  agency i  "Approvable  by 
locai  public  agency"  meatus  that  the  ocal  Health  and  Sanitation 
Depar1n-«nlicily  town  or  county;  approves  the  type  ot  facility  in  use 
Sole  During  the  perod  .vhen  the  HA  is  setting  up  ts  mspectxxi 
program  .t  wl  checx  with  the  locai  health  and  sanitalKDn  department  to 
detemnne  w^iich  rypes  of  taai  ties  are  acceptable  and  include  this  in  the 
inspection  requirements 

If  the  unit  IS  vacant  ar\C  there  are  no  adequate  covered  facilities 
present    check  "ir'conciusive  "  Contact  the  owner  or  manager  'or 
venfxaton  Df  faci  !  es  provided  ^^en  the  uml  is  occupied 
8  6      Interior  Stairs  and  Common  Halls 

LOOse.DroKen  or  missing  steps    should  tail  if  Iftey  present  a  senous 
nsk  ot  tnpping  or  'alung 

A  hand'a.!  IS  required  or  extended  sections  ot  stairs  (generally  four 
or  more  consecutive  steps;  A  ramng  is  required  on  unprotected 
heights  such  as  a'ound  stairwei.s 

"Other  ha<;ards'  wo^  d  be  cond-tiors  such  as  bare  electncai  w.res 
and  tnpping  ha.iards 
Hnusin<;  Choice  Voucher  Units     If  the  unit  was  built  January  1 , 

1978   or  after,  no  child  under  six  will  occupy  or  currently  occupies 
it   IS  a  0-BR  elderly  or  handicapped  unit  with  no  children  under 
sx  or  the  ease  or  expected,  has  been  certified  lead-based  paint 
*r9e  by  a  certified  lead-based  paint  inspector  (no  lead-based  p>aint 
present  or  no  lead -based  pamt  present  after  removal  of  lead- 
based  paint  ),   check  NA  and  do  not  inspect  pamled  surfaces 

Tnis  i-equiremeni  appJies  to  all  painted  surfaces  (building  compo- 
nents) within  the  unit     (Do  not  include  tenant  belongings) 
Surfaces  to  receive  a  visual  assessment  for  detenorated  paint 
include  walls,  floors,  ceilings,  built  in  cabinets  (sink  bases), 
baseboards,  doors,  door  frames,  windows  systems  including 


m^iiior^s   sills,  or  f'ames  anrj  any  other  painted  building  compo- 
nent within  the  unit     Deteno.'ated  paml  includes  any  painted 
surface  that  is  peeling   chipping,  chalking,  cracking,  damaged  or 
otherwise  separated  from  the  substrate 

AH  deteriorated  paml  surfaces  more  than  2  sq.  ft.  in  any  one 
interior  room  or  space,  or  more  than  ^0%  of  th«  total  surface 
area  of  an  interior  type  of  component  with  a  small  surface 
area  (i.e.,  window  sills,  baseboards,  and  trim)  must  be  stabi- 
lized (corrected)  in  accordance  with  all  safe  work  practice 
requirements  and  clearance  is  required.   If  the  deteriorated 
painted  surface  is  less  than  2  sq.  ft.  or  less  than  10%  of  the 
component,  only  stabilization  is  required.  Clearance  testiofl 
IS  not  required.   Statjtiization  means  retrioval  of  deterioraled 
paint,  repair  of  the  substrate,  and  application  of  a  new  protective 
coating  or  paml     Lead-Based  Paint  Owner  Certification  is 
required  following  stabilization  activiUes,  except  for  de  minims 
level  repairs. 

8.7  Other  Interior  Hazards 

Examples  of  other  hazards  might  be.  a  broken  bathroom  fixture  with 
a  sharp  edge  m  a  location  where  it  represents  a  hazard,  a  protruding 
nail  in  a  doorway. 

8.8  Elevators 

Note;  At  the  time  the  HA  is  setting  up  its  inspection  program,  it  will 
determine  local  licensing  practices  for  elevators.  Inspectors  should 
then  be  aware  of  these  practices  in  evaluating  this  item  (e.g.,  check 
inspection  date).  If  no  elevator  check  "Not  Applicable." 

8.9  Interior  Air  Quality 

If  the  inspector  has  any  questions  about  whether  an  existing  poor  air 

quality  condition  should  be  considered  dangerous,  he  or  she  should 

check  with  the  local  Health  and  Safety  Department  (city,  town  or 

county) 

8  10   Site  and  Neighborhood  Conditions 

Examples  of  conditions  that  would  "senously  and  continuously 
endanger  the  health  or  safety  of  the  residents"  are. 

other  buildings  on,  or  near  the  properly,  that  pose  senous 
hazards  (e.g.,  dilapidated  shed  or  garage  wnth  potential  for 
structural  collapse), 

evidence  ot  flooding  or  major  drainage  problems, 
evidence  of  mud  slides  or  large  land  settlement  or  collapse, 
proximity  to  0F>en  sewage, 

unprotected  heights  (cliffs,  quames,  mines,  sandpits), 
fire  hazards, 

abnonnal  air  pollution  or  smoke  which  continues  throughout 
the  year  and  is  determined  lo  senously  endanger  health,  and 
continuous  or  excessive  vibration  of  vehicular  traffic  (if  the  unit 
IS  occupied,  ask  the  tenant) 
8,11    Lead-Based  Paint:   Owner  Certification 
If  the  owner  is  required  to  correct  any  lead-based  paint  hazards  at 
the  property  including  detenorated  paint  or  other  hazards  identi- 
fied by  a  visual  assessor,  a  certified  lead-based  paint  risk  asses- 
sor, or  certified  lead-based  paint  inspector,  the  PHA  must  obtain 
certification  that  the  work  has  been  done  in  accordance  with  ail 
applicable  requirements  of  24  CFR  Part  35.    The  Lead-Based 
Paint  Owner  Certification  must  be  received  by  the  PHA  before  the 
execution  of  the  HAP  contract  or  within  the  time  period  slated  by 
the  PHA  in  the  owner  HQS  violation  nobce.    Receipt  of  the 
completed  and  signed  Lead-Based  Paint  Owner  Certificalion 
signifies  that  all  HQS  lead-based  paint  requirements  have  been 
met  and  no  re-inspection  by  the  HQS  inspector  is  required. 
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8.     General  Health  and  Safety 

item       Description 
No 


For  eacti  numbered  item,  check  one  box  only 


1     Decision 

> 

S 
vt 

_  1 

I/) 

3 

0. 

™ 

O 

u. 

s 

o' 

« 

!   > 

z 

If  Fail  what  repairs  are  necessary? 

If  Inconclusive,  give  details 

If  Pass  with  comments,  give  details 


r  Fail  or 
Inconclusive 
date  (mm/afl'yyyy 
of  final  approval 


8.1     Access  to  Unit 

Can  the  unit  be  entered  without  having  to  go  through 

another  unit? 


nn 


8.2  ExiU 

Is  there  an  acceptat)le  fire  exit  from  this  building  that 

is  not  blocked? [l 

8.3  Evidence  of  Infestation 

Is  the  unit  free  from  rats  or  severe  infestation  by  mice 
or  vermin? 


"ir 


8.4     GartMS*  and  Debris 

Is  the  unit  free  from  heavy  accumulation  of  garbage 
or  debris  inside  and  outside? 


n 


:i 


8.5     Refuse  Dispoaal 

Are  there  adequate  covered  facilities  for  temporary 
storage  arxl  disposal  of  food  wastes,  and  are  they 
approvabie  by  a  local  agency?  


8.6     Interior  Stairs  and  Common  Halls 

Are  interior  stairs  and  common  halls  free  from  haz- 
ards to  the  occupant  because  of  loose,  broken,  or 
missing  steps  on  stainways;  absent  or  insecure  rail- 
ings; inadequate  lighting;  or  other  hazards? 


8.7     Ottisr  Interior  Hazards 

Is  the  interior  of  the  unit  free  from  any  other  hazard 
not  specifically  identified  previously?  


G 


DDD 


nan 


8.8     Elevators 

Where  local  practice  requires,  do  all  elevators  have 
a  current  inspection  certificate?  If  local  practice 
does  not  require  this,  are  they  working  and  safe? 


nn 


nni 


Not  Applicable 


8.9  Interior  Ah- Quality 

Is  the  unit  free  from  abnormally  high  levels  of  air 
pollution  from  vehicular  exhaust,  sewer  gas,  fuel 
gas,  dust,  or  other  pollutants? 

8.10  Site  and  Naightwrtiood  Conditions 

Are  the  site  and  immediate  neighborfKxxJ  free  from 
conditions  which  would  seriously  and  continuously 
endanger  the  health  or  safety  of  the  residents? 


nn 


8.11   Lead-Based  Paint:  Owner  Certification 

If  the  owner  of  the  unit  is  required  to  correct  any 
deteriorated  paint  or  lead-based  paint  hazards  at 
the  property,  has  the  Lead-Based  Paint  Owner's 
Certification  been  completed,  and  received  by  the 
PHA?    If  the  owner  was  not  required  to  con^ct 
any  deteriorated  paint  or  lead-based  paint  haz- 
ards.  check  NA. . 


DG 


[j  n    I D  '^°'  ''^'^^^ 


Additional  Comments:  (Give  Item  Number) 


Comments  continuMi  on  a  separate  page     Yes  r]      No  Q 
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Sp«cial  Ainenities  iQp'cnaii 

Th  s  Seciioo  :s  'or  opticoa  ^se  ot  "~e  HA    I'  s  designed  lo  colled  additional  mforrnalion  about  other  positive  features  of  the  unit  that  may  be 
present    Artncug'^  t.'^e  tea'j^es  iisieC  oeiow  are  not  nciuded  ir  the  Housing  Quality  Standards,  the  tenant  and  HA  may  wish  to  take  them  into 
;onsiderai  on  in  oec  sions  aoout  'entmg  -he  uni!  and  the  reasonableness  ot  the  rent 
Cheo-lis;  any  positive  features  tcund  ^n  relatiwi  to  tne  unit  


1     Living  Room 

j    j  higti  quality  'iocs  O'  waii  cove'!n<,3 

j    I  Working  tirepiace  o'  stove 

ri  Balcony   pa"io  aec^   porch 

(    I  Special  wmoows  or  docs 

I    1  Exceptional  si^ite  -eiative  'c  naects  C  'ar"  ly 

r]  O'he'    ,:Soeci»yi 

2.   Krtch»n 

j    I  Dishwasher 

I    I  Separate  'reezer 

P~|  Garbage  oisposai 

I    I  Eating  counler/t»eak'ast  ooo* 

I    ]  Par'ry  Of  aBunaan'  sl^e»vlng  ::/  cabinets 

r^  DOuOie  oveaseM  cleaning  Dven   nicfowave 

r~\  DouOle  Sink 

[    [  High  quality  cat>ine's 

[    [  ADunaan'  oounter-'oc  space 

r~j  Mooem  appiianceis 

[    j  Enceptionai  size  reiat/ve  lo  neeos  o'  'amHy 

}~|  Other    vSpeatyj 


3.    Other  Rooms  Used  for  Living 

I    I  High  quality  floors  or  waiJ  coverings 

j    I  Woniir>g  (-rep<ace  o'  s'ove 

I    I  Balcony   patio  cec»    po'cti 

I    I   Special  wincows  o-  aocfs 

f~l   Exceptional  Size  reiative  'o  neoos  o'  'amity 

Q  Ottier   (Specityi 


4.   Bath 

Special  teatuie  shower  head 
f      Built-m  heat  lanp 
'       Large  mtrrors 

Glass  aoor  on  shower/tub 

Separate  aressing  room 

DouOle  sink  or  special  lavatory 
r    ;  Exceptional  sue  relative  lo  needs  of  family 
I        Other   (Specrfy) 


5.  Ovarall  Characteristics 

Storm  windows  and  doors 

Other  forms  of  weatheriza'.ion  (eg  .  insulation,  weather  stripping) 
I       Screen  doors  or  windows 

'    ;  Good  upkeep  of  grounds  ie .  s«e  dear^ness, landscapng. 

condHm  of  lawn) 

I    \  Garage  or  parking  facilities 

'        Drrveway  ' 

r     Large  yara 

!       Good  maintenance  of  (xiNding  exterior 

^    Other   (Specify) 


6.   Disabled  Accssalbility 

Unit  IS  accessible  to  a  particular  disabtlity 
Disability . 


Yes 


No 


O.   Questions  to  ask  ttie  Tsnsnt  (Optionali 

1  Does  ttie  owner  make  repairs  when  asked''      Yes  LJ  No  LJ 

2  How  many  people  live  there "" 


3  How  mucf>  money  do  you  pay  to  tna  owner/agent  'or  ranf  $ 

*  Oo  you  pay  'or  anything  else''  (specify) 

5  Who  owrts  the  range  and  refrigerator''   (insert  O  =  Owner  or  T  =  Tenant)   Range  , 

6  1$  there  anything  else  you  want  to  ten  us''  (specrty)  , , 


Refrigerator 


Microwave 


Previous  editions  are  obsolete 
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Inspection  Summary  (Optional) 

Prnuirift  a  summary  deschption  ot  each  item  whicii  rgaulted  jp AJaliDflii'  Fab  or  Passjtfllti  CommenJs, 

Tenant  ID  No  Inspector  i  Dale  ot  Inspeciiiv        Aod'ess  olmsoeciea  L'-i 


Typeotlnspeoon     LJ  InHial  Cj  Special       _;  Rcinspeclior i 

Item  Number  Reason  *or  "Fail"  or  "Pass  with  Cooments"  Rating 


Comments  continued  on  a  separate  page    Yes  f]      l^o  G 


Previous  edftfons  are  obsolete 
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Voucher 

Housing  Choice  Voucher  Program 


us.  Department  of  Housing 
and  Urban  Development 

Ottice  ot  Public  and  Indian  Housing 


OMB  No   P577  0169 
(exp    9/30/2002) 


PuCiic  Report'^g  Pj^-ien  »or  'Pis  collection  of  intoimatior  is  estimated  to  average   05  hours  per  response,  including  the  time  tor  reviewing  instructions, 
searching  extsh'^g  Jala  sou':es   :)alhering  and  mamtainng  the  data  needed,  and  completing  and  reviewing  Xhe  collection  of  information 
This  collection  ot  ntormatior  .s  aulhon.;ed  under  Section  8  ol  the  U  S  Housing  Act  of  1937  (42  U  S  C   1 437f)     The  informaOoo  is  used  to  authonze  a  family  to  look 
tor  an  eiigitHe  umi  and  spei  ities  the  si/e  ot  itie  urut    The  intormalion  also  sets  forth  Itie  lafnrtys  obligations  under  tlie  Housing  Choice  Voucher  Program 


Please  'ead  entir*  documen!  before  completing  form 
Fill  'V  all  blanks  below     Type  or  print  clearly 


Voucier  Number 


1     Insert  unit  sue  in  numtier  ot  bedrooms    (This  is  Itie  number  ol  C>edrooms  lor  which  tt>e  Family  qualifies 
arxl  IS  used  m  determining  the  amount  ot  assistance  to  be  paid  on  b«tialf  ol  the  Family  to  the  owner  ) 


2    Date  Voucher  Issued  (mm/dd/yyyy) 

insert  actual  dale  the  Vouchei  is  issued  to  the  Family. 


1 .  Unit  Sue 


I  2.  Issue  Dale  (mm/(l*yyyy) 


3    Date  Voucher  Expires  (mm/dd/yyyy) 

insert  dale  sixty  days  after  date  Voucher  is  issued     iSee  Section  6  o(  this  form.) 


3.  Expiraiior  Dale  (mm/dd/yyyy) 


4     Date  Extension  Expires  (it  appticaCleli'nm/dcVyYyy) 
(See  Section  6  of  tl^is  forrrj 


4   Date  ExtensKxi  Expwes  (mm/dd/yyyy) 


5    Nam©  ol  Farmly  Reoresenlative 


•  6    Signature  ol  Family  Representative 


Dale  Signed  (mnVdd/yyyy) 


7    Name  ol  Pudic  Housmg  Agency  I PHA 1 


8    Name  arxt  Ti«»  o'  PMA  OWiciai 


9.  Signature  of  PHA  OttKial 


Dale  Signed  (mrrVdd/yyyy) 


1.  Housing  Choice  Voucher  Program 

.\  The  puhlu  houMni;  ajien^v  d'HAi  has  deiermined  ihal 
I  he  ihove  named  lamiK  iiieni  ^ns  eligible  in  part  ili  pale 
in  the  housing  ^houe  voucher  program  I  ndcr  this 
program,  ihe  famiiv  chooses  a  decern,  safe  and  sanitary 
unit  I '  live  in  If  the  owner  agrees  to  lease  ihc  unii  lo  ihc 
tamilv  under  the  housing  choice  voucher  program,  and 
if  the  PH.A  approves  ihe  unit  the  PH.A  will  enter  mlo  a 
housing  assistance  payments  (HAPi  contract  with  the 
owner  to  make  monthly  payments  to  the  owner  to  help 
the  family  pay  the  rent 

B  The  PH,^  determines  the  amount  ot  the  monthly  housing 
assistance  payment  to  he  paid  lo  Ihe  owner  (ienerally. 
the  monthly  housing  assistance  payment  by  the  PHA  is 
the  difference  beiween  the  applicable  payment  standard 
and  ^0  percent  of  monthly  adjusted  family  income  In 
determining  the  maximum  initial  housing  assistance 
payment  for  the  family,  the  PH.A  will  use  ihe  payment 
standard  in  effect  on  the  date  the  tenancy  is  approved  by 
the  PH.A  The  familv  mav  choose  lo  rent  a  unit  for  more 
than  the  payment  standard  but  this  choice  docs  nol 
change  the  amount  of  the  PHA  s  assistance  payment 
The  actual  amount  of  the  PH. As  assistance  payment  will 
be  determined  using  the  gross  rent  for  the  unit  selected 
by  the  family 

2.  Voucher 

A  When  issuing  this  voucher  the  PH.A  expects  Ihat  if  the 
family  finds  an  approvable  unit,  the  PHA  will  have  the 
money  available  to  enter  into  a  .  HAP  contract  with  the 
owner  However,  the  PH.\  is  under  no  obligation  to  the 
family,  to  any  owner,  or  to  any  oiher  person,  lo  approve 
a  tenancy  The  PHA  does  nol  have  any  liability  to  any 
party  by  the  issuance  of  this  voucher 


B  The  voucher  docs  not  give  the  family  any  right  to 
participate  in  the  PHA's  housing  choice  voucher  pro- 
gram The  family  becomes  a  participant  in  the  PHA's 
housing  choice  voucher  program  when  the  HAP  contract 
beiween  the  PHA  and  the  owner  takes  effect. 

C     During  the  initial  or  any  extended  term  of  this  voucher, 
the  PHA  may  require  the  family  to  report  progress  in 
leasing  a  unit  at  such  intervals  and  times  as  determined 
by  the  PHA 
3.  PHA  Approval  or  Disapproval  of  Unit  or  Lease 

A  When  the  family  finds  a  suitable  unit  where  the  owner  is 
willing  to  participate  in  the  program,  the  family  must 
give  the  PHA  the  request  for  tenancy  approval  (on  the 
form  supplied  by  the  PHA),  signed  by  the  owner  and  the 
family,  and  a  copy  of  the  lease,  including  the  HUD- 
prescribed  tenancy  addendum  Note:  Both  documents 
must  be  given  to  the  PHA  no  later  than  the  expiration 
date  stated  in  item  3  or  4  on  top  of  page  one  of  this 
voucher. 

B  The  family  must  submit  these  documents  in  the  manner  that 
IS  required  by  the  PHA.  PHA  policy  may  prohibit  the  family 
from  submitting  more  than  one  request  for  tenancy  ap- 
proval at  a  time.' 

C  The  lease  must  include,  word-for-word,  all  provisions  of 
the  tenancy  addendum  required  by  HUD  and  supplied  by 
the  PHA.  This  is  done  by  adding  the  HUD  tenancy 
addendum  to  the  lease  used  by  the  owner.  If  there  is  a 
difference  between  any  provisions  of  the  HUD  tenancy 
addendum  and  any  provisions  of  the  owner's  lease,  the 
provisions  of  the  HUD  tenancy  addendum  shall  control. 
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D.  After  receiving  the  request  for  tenancy  approval  and  a 
copy  of  the  lease,  the  PHA  will  inspect  the  unit.  The  PHA 
may  not  give  approval  for  the  family  to  lease  the  unit  or 
execute  the  HAP  contract  until  the  PHA  has  determined 
that  all  the  following  program  requirements  are  met:  the 
unit  is  eligible;  the  unit  has  been  inspected  by  the  PHA 
and  passes  the  housing  quality  standards  (HQS);  the  rent  is 
i«asonabIe:  and  Ihe  landlord  and  tenant  have  executed  the 
lease  including  the  HUD-prescribed  tenancy  addendum. 

E.  If  the  PHA  approves  the  unit,  the  PHA  will  notify  the 
family  and  the  owner,  and  will  furnish  two  copies  of  the 
HAP  contract  to  the  owner. 

1 .  The  owner  and  the  family  must  execute  the  lease. 

2.  The  owner  must  sign  both  copies  of  the  HAP  con- 
tract and  must  furnish  to  the  PHA  a  copy  of  the 
executed  lease  and  both  copies  of  the  executed  HAP 
contract. 

3.  The  PHA  will  execute  the  HAP  contract  and  return 
an  executed  copy  to  the  owner. 

F.  If  the  PHA  determines  that  the  unit  or  lease  cannot  be 
approved  for  any  reason,  the  PHA  will  notify  the  owner 
and  the  family  that: 

1 .  The  proposed  unit  or  lease  is  disapproved  for  speci- 
fied reasons,  and 

2.  If  the  conditions  requiring  disapproval  are  remedied 
lo  the  satisfaction  of  the  PHA  on  or  before  the  date 
specified  by  the  PHA,  the  unit  or  lease  will  be 
approved. 

4.  Obligations  of  the  Family 

A.  When  the  family 's  unit  is  approved  and  the  HAP  contract 
is  executed,  the  family  must  follow  the  rules  listed  below 
in  order  to  continue  participating  in  the  housing  choice 
voucher  program. 

B.  The  family  must: 

1 .  Supply  any  information  that  the  PHA  or  HUD  deter- 
mines to  be  necessary  including  evidence  of  citizen- 
ship or  eligible  immigration  status,  and  information 
for  use  in  a  regularly  scheduled  reexamination  or 
interim  reexamination  of  family  income  and  compo- 
sition. 

2.  Disclose  and  verify  social  security  numbers  and  sign 
and  submit  consent  forms  for  obuining  information 

3.  Supply  any  information  requested  by  the  PHA  to 
verify  that  the  family  is  living  in  the  unit  or  informa- 
tion related  to  family  absence  from  the  unit 

4.  Promptly  notify  the  PHA  in  writing  when  the  family 
is  away  from  the  unit  for  an  extended  period  of  time 
in  accordance  with  PHA  policies. 

5.  Allow  the  PHA  to  inspect  the  unit  at  reasonable 
times  and  after  reasonable  notice. 

6.  Notify  the  PHA  and  the  owner  in  writing  before 
moving  out  of  the  unit  or  terminating  Ihe  lease. 

7.  Use  the  assisted  unit  for  residence  by  the  family. 
The  unit  must  be  Ihe  family's  only  residence. 

8.  Promptly  notify  the  PHA  in  writing  of  the  birth, 
adoption,  or  court-awarded  custody  of  a  child. 

9.  Request  PHA  written  approval  to  add  any  other 
family  member  as  an  occupant  of  the  unit 


10  Promptly  notify  the  PHA  in  writing  if  any  tamily 
member  no  longer  lives  in  ihc  unii 

1  I    Give  the  PHA  a  copy  of  any  owner  ev  iciion  notice 
12.  Pay  utility  bills  and  provide  and  maintain  any  appli- 
ances that  the  owner  is  nol  required  to  provide  under 
the  lease. 

C.  Any  information  the  family  supplies  must  be  true  and 
complete, 

D.  The  family  (including  each  family  member)  must  not 

1.  Own  or  have  any  interest  in  the  unit  (other  than  in  a 
cooperative,  or  the  owner  of  a  manufactured  home 
leasing  a  manufactured  home  space) 

2.  Commit  any  serious  or  repealed  violation  of  the 
lease. 

3.  Commit  fraud,  bnbery  or  any  other  corrupt  or  crimi- 
nal act  in  connection  with  the  program 

4.  Engage  in  drug-related  criminal  activity  or  violent 
criminal  activity  or  other  criminal  activity  that  threat- 
ens the  health,  safety  or  right  to  peaceful  enjoyment 
of  other  residents  and  persons  re  ding  in  the  imme- 
diate vicinity  of  the  premises 

5.  Sublease  or  let  the  unit  or  assi  .  the  lease  or  transfer 
the  unit. 

6.  Receive  housing  choice  voucher  program  housing 
assistance  while  receiving  another  housing  subsidy, 
for  the  same  unit  or  a  different  unit  under  any  other 
Federal,  State  or  local  housing  assistance  program. 

7.  Damage  the  unit  or  premises  (other  than  damage 
from  ordinary  wear  and  tear)  or  permit  any  guest  lo 
damage  the  unit  or  premises 

8  Receive  housing  choice  voucher  program  housing 
assistance  while  residing  in  a  unit  owned  by  a  parent, 
child,  grandparent,  grandchild,  sister  or  brother  of 
any  member  of  the  family,  unless  the  PHA  has 
determined  (and  has  notified  the  owner  and  the 
family  of  such  determination)  thai  approving  rental 
of  the  unit,  notwithstanding  such  relationship,  would 
provide  reasonable  accommodation  for  a  family 
member  who  is  a  person  with  disabilities. 

9.  Engage  in  abuse  of  alcohol  in  a  way  that  threatens 
the  health,  safety  or  right  to  peaceful  enjoyment  of 
the  other  residents  and  persons  residing  in  the  imme- 
diate vicinity  of  the  premises 

5.  Illegal  Dbcrimination 

If  the  family  has  reason  to  believe  that,  in  its  search  for  suitable 
housing,  11  has  been  discriminated  against  on  the  basis  of  age, 
race,  color,  religion,  sex,  disability ,  national  origin,  or  familial 
status,  the  family  may  file  a  housing  discrimination  complaint 
with  any  HUD  Field  O/fice  m  person,  by  mail,  or  by  telephone. 
The  PHA  will  give  the  family  infv-irmaiion  on  how  lo  fill  out 
and  file  a  complaint 

6.  Expiration  and  Extension  of  Voucher 

The  voucher  will  expire  on  the  date  stated  in  item  3  on  the  top 
of  page  one  of  this  voucher  unless  the  family  requests  an 
extension  in  writing  and  the  PHA  grants  a  written  extension  of 
the  voucher  in  which  case  the  voucher  will  expire  on  the  date 
stated  in  item  4  At  its  discretion,  the  PHA  may  grant  a 
family's  request  for  one  or  more  extensions  of  the  initial  term. 
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Family  Portability  Information 

Section  8  Tenant-Based  Assistance 

Rental  Certificate  Rental  Voucher  Program 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


Ot^B  Approval  No  2577-0169 
(exp   9/30/2002) 


PuCiic  rcpon.^q  burden  lor  this  coitectian  ol  mlotmation  .s  eslimaled  to  average    SO  tiours  per  response,  including  the  lime  tor  reviewing  instructions,  searching 

existing  3ata  sources    jdtner  pg  and  mainiammg  the  data  needed   and  completing  and  reviewing  the  collection  ot  information       This  agency  may  not  conduct  or 

sponsor   and  a  person  is  not  required  to  respond  to    a  collection  ot  information  unless  that  collection  displays  a  valid  OMB  conlrot  number 

This  collection  of  mlormation  is  authon^ed  under  Sectiofi  8  ot  the  U  S   Housing  Act  ol  1937  (42  (J  S  C    1437t)     The  information  is  used  to  standardize  the  inlormalion 

suCrTMtled  10  the  receiving  Housing  Aulhonty  iHA)  by  the  initial  HA     In  addition,  the  mlormation  is  used  tor  monthly  billing  by  the  receiving  HA 

Sensitive  mlormation    The  information  collected  on  this  lorm  is  considered  sensitive  and  is  protected  by  the  Pnvacy  Act    The  Pnvacy  Act  requires  that  these  records 

Be  maintained  with  appropriate  administrative   technical  and  physical  safeguards  to  ensure  their  secunly  and  confidentiality    In  addition,  these  records  should  be 

protected  against  any  anticipated  threats  or  hazards  to  their  secunly  or  integrity  which  could  result  in  substantial  tiarm.  embarrassment,  inconvenience,  or  unfairness 

to  any  individual  on  whom  the  information  is  maintained ^^^^^^^^^_^^^^____^^^^_^_^_______^^^^__^^.^.^____^_____^ 

Part  I  Initial  HA  Information  and  Certification 

Instructions:  This  portKXi  ol  ifie  form  is  to  be  completed  by  the  initial  HA  tor  a  famrtylhat  is  moving  out  ot  ttw  initial  HA's  )unsdiction  inder  the  portability  procedures 

1    Head  Dl  Housenokj  Name  I  2    Head  of  Household  Social  Security  Number 


3,  Form  ol  Assistance 
I        Certificate 


Voucher 


4.  Cenilicdie/Voucner  Numoer         5   Bedroom  Size 


6  Issuance  Date 

(mm/dd/yyyy) 


7  Expiration  Dale 

(mm/dd/yyyy) 


18  Date  of  Last  Income  Examination 
(mm/dd/yyyy) 


9  Annual  income  if  new  admission  (not  currently  a  Section  8  certificate  or  vouctier  participant)  $ 

10  Date  by  which  initial  oilling  must  be  received  (six  months  from  date  initial  HA  issued  certificata/voucherKmm/dd/yyyy)    _ 

1 1  80%  of  initial  HA  ongoing  administrative  tee  (calculated  using  the  monttily  per  unit  lee  amount  for  Column  A 

'rom  tt.e  Feaeral  Register  Annual  Factors  for  determining  HA  administrative  fees)  "  $ 


Attachments: 

a      .A  cop'.  vitlhc  Lertilica'.e/Miucher  i^vued  hv  tfie  initial  H.A 


b     A  copy  of  the  current  form  HID-SOOSS  and  copies  of  the  income  verirication  for  the  current  form  HUD-500S8.  (Note    This 
!■.  the  laic^i  fiirm  Hl'D  ^OO.SS  ^ompleteLi  tur  either  an  admission,  an  annual  reexamination,  or  an  interim  redetermination    It  is  not 

Ihc  torn;  HL!D-5r»<)<^K  that  (he  initial  HA  LPnipleles  id  report  the  portahilily  move-out.) 


Certification  Statement: 

The  tamiU  l^  a  .urrent  program  partKipani  or  is  not  a  current  program  participant  but  is  income-eligible  in  the  receiving  HA's 
jurisdiction  i  sec  line  9  above)  and  the  certilKaie  or  voucher  was  issued  in  accordance  with  the  program  regulations.  Please  issue  the 
fa.Tiilv  ,1  receiving  H.A  voucher  or  cenificaie  that  does  not  expire  before  the  expiration  dale  indicated  in  Item  7  (the  expiration  dale  on 
the  iniiial  H.A  s  ucrtificaie/vouchcn  for  the  appropriate  bedroom  size  (based  on  the  receiving  HA's  policies).  I  certify  that  the 
information  contained  on  Part  I  of  this  form  and  ihe  attached  documents  provided  by  my  agency  is  true  and  correct.  My  agency  will 
promptiv  reimburse  amounts  paid  on  behalf  ot  Ihe  above  family  in  accordance  with  program  rules  and  regulations. 


Name  of  Certifying  HA  (Df  iciai 


Type  full  Name  and  Address  of  Initial  HA  below 


Signature 


Initial  HA  Ckintact  Name 


Phone  Number 


Form  Submission  Date  (mrrvdd/yyyy) 


This  form  may  oe  reproduced  on  local  office  copiers 
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Part  ll-A  Receiving  HA  Information  and  Certification 

Instructions:  The  rsceiving  HA  must  always  complete  Part  ll-A. 


1  Head  d  Household  Name 


I  2  Head  ol  Household  Social  Security  Number 


3  Ceftillcalo/Voucher  Bedroom  Size  (per  receiving  HAs  policies)     |  4  HAP  Contract  Number  (if  applicable) 


Certification  Statement: 

I  certify  that  the  information  contained  on  Part  II  of  this  form  and,  if  applicable,  the  attached  form  HUD-50058  is  true  and  correct  and 
that  my  agency  will  promptly  remit  any  overpayment  to  your  agency. 


Hame  ot  Certifying  HA  Official 


Type  tuM  Name  and  Address  of  Receiving  HA  t>elow 


Signature 


Receiving  HA  Contact  ^4am• 


PtMoeNumbttr 


Fotm  Submission  Dais  (mmMtVyyyy) . 


Part  il-B  Family  Status,  initiai  HAP  Contract  Execution  and  Billing  Changes  After  HAP  Contract  Execution 

Instructions:  Part  Il-B  must  be  completed  and  mailed  by  Ihe  r«»hrtng  HA  within  1 0  wortong  days  from  the  date  a  HAP  contract  is  executed  on  behalf  of  the 
family  or  from  the  eflectve  dale  of  Ihe  change  in  the  family  status  or  biWng  anwont  The  recehring  HA  does  not  submit  the  billing  form  esch  month  unless 
the  mimthly  amount  due  changes  or  both  HAs  agree  to  a  different  bilHng  schedule  that  requires  a  more  frequent  billing  submittal. 

Checlc  each  statement  below  that  applies: 

r~]      I .  The  above  family  has  failed  to  submit  a  request  for  lease  approval  for  an  eligible  unit  within  the  allotted  time  period  You  may  therefore 

reissue  your  voucher  or  certificate  to  another  family  and,  if  applicable,  modify  any  records  concerning  local  preference  usage 

Do  not  complete  remainder  of  form. 

rn     2,  We  have  executed  a  HAP  contract  on  behalf  of  the  family  and  are  absorbing  the  family  into  our  own  program  effective 
(mm/dd/yyyy).  You  may  reissue  your  certificate  or  voucher  to  another  family.  Do  not  complete  remainder  of  form 


I    I     3.  We  executed  a  HAP  contract  effective. 


.(mm/dd/yyyy)  on  behalf  of  the  family  and  are  billing  your  agency 


A  copy  of  the  new  form  HUD-50058  is  attached  to  this  form.  No  other  docamcnUtion  is  required.  (Receiving  HAs  are 
required  to  complete  and  submit  a  form  HUD-50058  for  families  moving  into  their  jurisdiction  under  porUbility.  The 
recciTing  HA  may  elect  to  conduct  a  special  recertiTication  of  the  family  to  conform  the  dates  of  the  unit  inspection  and 
reccrtification,  but  is  not  required  to  do  so  by  HUD  in  order  to  compleU  the  form  HUD-50058  for  a  portability  move-in.) 

Go  to  line  9  below. 


I    I     4.  The  HAP  amount  has  changed  effective 


(mm/dd/yyyy)  for  the  family  because  of:  (Check  all  applicable 

items.    A  current  copy  of  the  form  HUD-50058  must  be  attached  to  this  form.    No  other  documentation  is  required.) 
Go  to  line  9  below. 

annual  recertification 

interim/special  recertification 

rent  increase  to  owner  (certificate  program  only) 


change  in  payment  sundard  (voucher  program  only) 

the  family  moved  to  another  unit  in  the  receiving  HA  jurisdiction. 

other:(specify) 


Comments  continued  on  separate  page  Yes  [    !       No  |     | 
This  lomi  may  be  reproduced  on  local  office  copiers  2  of  3 
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li.r.  c  t^c;n  i-jr;ir'"r:inlv  .ib.iicl  ilK'klivo  .      i  mm/dd/)  >>  y  J 

Please  sll^pcnL)  I  tie  H  At'  (^'  i'^\  nc-i  pfilinn  liwiii  \.iur  jm>  iiicnl  cllc^livc 


(mm/dd/y V vy  i  until  turiher  noiice 


ih.i;  ^jrc  aVa'.l-.\  ''•.■•juivAm 


i  nini 'dd/>  V  V )  I  have  been  rc--umcd 
I  rnrii/dd./\  v\  y). 


I     !      ^    'Ac  irc  lerminaiing  ihc  Ijmily  tr.im  the  ptpguiii  and  will  no  longer  be  billing  your  agency. 

F-.lt^-^ii'.s  date  .>!  icrniir;  anon i  mm/dd/ys  y  y ; 

Rea^w^  Ui  ^ermina'.i' ip  isneLitv) 


□ 


The  H  ^P  ^    nir  Ki  hav  been  tennmaied  ettei.  ii\e , 

e^cLted  v>n  Ix-hall  '■(  ihe  lamiK 
The  tarnilv 

Alii  n^;  K-  leniainmi:  in  ^ur  lurixdu  ii.in  and  has  been  referred  to  your  agency 

intends  to  remain  m  our  jurisdisdon      The  lainiiy  s  voucher/certiticate  expires 


(mm/dd/yyyy  )  and  no  new  HAP  contract  has  yet  been 


I     '      .^    'Ae  hj\L-  paid  J  .la'i'at't.-  \a.a;K\   h>ss  Jaiin  tor  t.'ie  lainily 

j     I     '^    Billing  Inli'rmatun 

Regular  .Monthly  Billing  \mnunt 

a     \1  mlhU  H.AP  1.'  ..\^r.cr 

line  :ig  .-r  l.nc  J-ln     t  :  .r:n  Hi   D  ^(K'^S| 

h    '<0''?  lit  inilial  H,-\  ongoing  udniin  tee 
.  line  11  .it  Part  1  ot  this  torm  i 

c    Monthlv  utilils  reimbursement  auiouni 

I  line  2  If.  if  checked,  or  line  ::p  ot  torm  HUD  5W)58i 

d    Total  regular  monthly  bilhni:  amount  isum  ol  lines  a.  b,  and  c,i 


.Additional  Amount  Due.  If  Applicable 

c     Prora'ed  H.AP  t.    i>wner  troni 

t     Hard  I  1  house  !•-■■.■ 

g    Damage/va^ancv  kiss  ^Uim  paid 

h    Other  lenplain  i 


-to 


(mm/dd/yyyy). 


i     Total  additional  amount  (sum  of  lines  e    f  g  and  h) 


Billing  Amount 

J     Payment  Due  This  Billing  Submission  (sum  of  lines  d  and  i  ) 


.After  this  submission    billing  amount  is  amount  recorded  on  line  d.  unless  otherwise  notified  by  the  receiving  HA  ) 


This  form  may  De  'eprcxluceo  on  ocai  o*tice  copiers 


3ot  3 
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Allowances  for 
Tenant-Furnished  Utilities 
and  Other  Services 

See  Public  Reportirjg  Statement  and  instructions  on  back 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


Locality 


Unii  Type 


0MB  Approval  No   2577.(3169 
lexD    9  30  2002) 


ja't  ^'^'  "J'J  s 


Utility  or  Service 
Heating 


t: 


GBR 


a.  Natural  Gas 


b.  Bottle  Gas 


c.  Oil  /  Electric 


d.  Coal /Other 


Cooking  a.  Natural  Gas 


b.  Bottle  Gas 


r 

c.  Oil /Electric    I 


d.  Coal /Other 


Other  Electric 


Air  Conditioning 


Water  Heating  a.  Natural  Gas    I 


b.  Bottle  Gas 


c.  Oil  /  Electric    i 


d.  Coal /Other 


Water 


Sewer 


Trash  Collection 


Range/Microwave 


Refrigerator 


Other  --  specify 


1  BR 


Monthly  Dollar  Allowances 
2  BR  3  BR 


4  BR 


5  BR 


Actual  FamHy  Allowances  To  be  used  by  the  (annjly  to  compute  allowance 
Complete  below  for  the  actual  unit  rented 


Name  ot  Famity 


Address  ot  Unit 


Numtwr  ol  Bedrooms 


Previous  editions  are  obsolete 


Utility  or  Service        per  month  cost 
Heating  _$^ 


Cooking 

Other  Electnc 
Air  Conditioning 
Water  Heating 


Water 


Sewer 

Trash  Collection 


Range/Microwave  | 


Refrigerator 


QttlCL 


Total 
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■^jC"0  r: .  ri,r.:j  DufOen  lor  tnis  cuiiei !  '  '  ir.lo'mdt'or;  is  estimated  ir  d./e'age  1  S  hours  pef  response,  including  Ihe  time  tor  reviewing  instructions,  searching 
existing  data  sources,  galhenng  and  maintaining  the  data  needed,  and  corrpletmg  and  reviewing  the  collection  of  inlormation  Th  s  agericy  may  not  conduct 
or  sponsor  ard  a  person  is  not  required  to  respond  to,  a  colleclion  ct  infTmalior.  unless  t'^at  collection  displays  a  valid  OMB  control  numljer 
This  collection  of  info-mation  is  authorized  under  Section  8  of  the  U  S  Housing  Act  of  193  7  i42  U  S  C  14371  The  mlormaiion  is  used  to  establish  a 
utility  allowance  schedule  lor  all  utilities  and  other  services  used  lo  detefmme  tne  family  s  monthly  housing  assislance  payment  and  rental  payment  HuD 
wiil  use  this  information  to  ensure  that  the  costs  .^re  'easond&m 


Irtstructions  for  Form  HUD-52667,  Allowances  For  Tenant 
Furnished  Utilities  and  Ottier  Services 

f  o'm  MuD-5266i'  shall  be  ccmpieteT  ty  a  HA  for  each  diMerent  type 
ct  unit  as  explained  be^ow  Fach  form  shaii  be  'epro<luced  by  the  HA 
and  given  'd  families  with  their  C'-Ttificale  ;r  Voucher  or  sufcse- 
quentfy  in  connecticr^  with  any  revisions  The  form  will  provide  the 
family  while  shopping  tor  a  unit  witti  the  amount  of  Ihe  allowances 
for  various  types  o'  jmis  for  rent  v\  ih  these  allowances  the  lamily 
can  compare  gross  rents  and  fair  market  rents  Form  HUD-52667 
shall  also  do  used  by  the  HA  to  record  the  act.«ii  allowance  tor  each 
family 

Level  of  Allowance  Utilrties  and  other  services  are  included  in 
gross  rent  and  when  they  are  not  furnished  by  the  owner  an 
allowance  r^ust  be  provided  to  the  family  Allowances  must  bo 
adecjTjale  fcr  al!  uiilit.es  and  services  not  provided  by  the  owner  that 
were  included  in  the  fair  marVet  rent  The  utility  allowance  schedule 
IS  based  on  the  typical  cost  of  utilities  and  services  paid  by 
energy-conservative  households  that  occupy  housing  of  simi- 
lar size  and  type  in  the  same  locality  in  developing  the  schedule 
the  HA  rrust  use  nor-^al  patterns  of  ijcnsumpliun  lor  the  community 
as  a  whole  and  current  utility  rates  Allowances  must  not  be  based 
on  energy  consumption  or  costs  above  average  or  below  average 
income  fami.ies  T'^e  obiective  shall  be  to  establish  allowances 
based  on  actual  rales  and  ave.'age  consumption  estimates  and 
should  allow  the  maionty  of  participat  ng  lamilies  an  allowance  that 
IS  adequate  to  cover  expected  a'.erage  utility  costs  and  other 
services  ovc  a  1  2-month  period 

Determining  Allowances 

a  m  general  HAs  shall  jse  to  'he  extent  possible  local  sources 
of  information  or.  the  cost  )f  ,jtililies  and  services  The 
followipg  local  sources  sno^id  be  contacted 

(1)  Electric  jtility  suppliers 

(2)  Natural  gas  utintv  suppliers 

(3)  Water  and  sewer  suppliers 

(4)  Fuel  oil  and  bottle  gas  suppliers 

(5)  Public  service  commissions 

(6)  Real  estate  and  property  management  tirms. 

(7)  S'ate  and  'ocai  agencies 

(8)  App  lance  saies  :•;  leas'og  tirms 

b  Recently  adopted  utility  allowance  schedules  from  neighboring 
HAs  with  essentially  the  same  type  ol  housing  stock  should 
aiso  be  examined  in  most  cases  fuel  or  utilities  rates  normally 
Will  not  vary  appreciably  m  neighboring  communities  and 
where  data  is  not  available  in  small  communities  allowances 
tor  larger  neart)y  communities  may  be  used  Where  local 
sources  are  inadequate  the  HA  may  consult  the  national 
average  consumption  data  provided  in  Table  1  and  make 
appropnale  ad|ustments  to  reflect  local  conditions 


The  hA  must  establish  separate  heating  and  cooling  allow- 
ances lor  the  various  types  of  existing  housing  in  the  locality 
-with  the  same  number  of  bedrooms  Depending  on  local 
housing  stock,  utility  allowances  must  be  established  lor  the 
following  unit  types  detached  houses,  duplexes,  row  or 
townhouses.  garden  and  high  nse  apartments  and  manufac- 
tured homes  In  addition  to  establishing  different  heating  and 
cooling  allowances  for  vanous  types  of  structures,  attention 
should  be  given  to  different  allowances  for  water  depending  on 
whether  lamilies  will  have  responsibilities  for  lawn  care 

The  data  to  be  solicited  from  the  local  sources  shown  above 
should  be  as  close  as  possible  in  fonn  and  detail  to  the  format 
ot  form  HUD-52667  II  possible,  all  consumption  data  should 
be  obtained  for  each  unit  size  and  type  If  data  is  available  only 
Ic  an  average  unit  size  (2,5  bedrooms),  multiply  the  utilities 
costs  for  the  average  unit  by  the  following  factors 


Size  of  Unit 

Factor 

0  BR 

05 

1-BR 

0  7 

2-BR 

09 

3-BR    - 

1  1 

4  BR 

1  4 

5-BB 

1  6 

Example  Natural  gas  heating  cost  for  average  sized  unit  is 
$18  00  per  month  The  allowance  for  a  4-bedroom  unit  will  be 
1  4  X  S18  00  =  $25  00  (rounded  to  nearest  dollar). 

Air  Conditioning  Allowances  for  air  conditioning  must  be  estab- 
lished only  for  communities  where  the  ma)onty  of  units  in  the  market 
provide  centrally  air  conditioned  units  or  appropriate  winng  tor  tenant 
installed  A,C  units 

Ranges  and  Refrigerators:  Allowances  for  ranges  and  ref  ngerators 
must  be  based  on  ihe  lesser  of  the  cost  of  leasing  or  installment 
purchasing  of  suitable  equipment 

Utility  Rate  Sct>edules  The  cost  o(  gas  and  electncity  vanes 
according  to  amounts  consumed  as  shown  on  the  appropnate  rate 
schedules  It  is  not  possible  to  compute  exactly  the  cost  of  electncity 
for  any  given  function  without  knowing  the  total  electncal  usage  tor 
a  unit  However  because  neither  the  HA  or  the  families  know 
beforehand  just  what  will  be  the  combination  of  utilities  for  any  unit 
rented,  it  will  be  necessary  to  approximate  the  allowances  for  each 
function  (eg,,   heating  cooking,  etc)  as  follows: 

For  electricity  the  rates  used  for  lighting,  refrigeration  and  appliances 
(Table  1 ,  Item  I),  should  be  from  the  top  of  the  rate  schedule  or  the 
higher  unit  costs  Allowances  lor  electnc  cooking,  water  heating  and 
space  heating  should  tie  computed  from  the  middle  or  lower  steps  in 
the  rate  schedules 

Similarly,  allowances  tor  gas  used  for  water  heating  and  cooking 
should  be  computed  using  rates  from  ff>e  top  of  the  rate  schedule  and 
for  heating  from  the  lower  steps 


PrevKX-s  aditions  are  Xisoiele 
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Supporting  Documentation:  The  HA  shall  maintain  with  the  form 
HUD-52667  copies  of  all  supporting  documentation  used  in  deter- 
mining the  allowances  and  any  revisions.  For  instance,  letters  from 
local  utility  companies  shall  be  attached  plus  any  worksheets  used 
by  the  HA  in  computing  allowances.  The  material  should  contain  if 
possible,  the  quantities  of  the  utilities  that  are  the  basis  ol  the  dollar 
allowances  (eg,,  kilowatt  hours  per  unit,  A  copy  of  the  utility 
allowance  schedule  must  be  sent  to  the  HUD  Field  Office 

Table  1 

Average  Allowances  For  Tenant  Purchased  Utilities 

Note:  Tt»e  consumption  amounts  listed  below  are  inexact  averages 
and  must  be  used  with  caution  when  establishing  allowances  for 
actual  projects. 

Monthly  Consumption 


Units 

2  1/2-BB  (a) 

1.  Electricity 

a.  Lighting  and  Regrigeration 

KWH 

250-400  (b) 

b.  Cooking 

KWH 

110 

c  Domestic  Hot  Water 

KWH 

340  (c) 

d.  Space  Heating 

KWH 

680  (d) 

e.  Air  Conditioning 

KWH 

180  (e) 

II.  Natural  Gas  And  Bottle  Gas 

a.  Cooking 

Therms 

8 

b.  Domestic  Hot  Water 

Therms 

21  (c) 

c.  Space  Heating 

Therms 

48(d) 

III.  Fuel  Oil 

a  Domestic  Hot  Water 

Gals 

17(c) 

b.   Space  Heating 

Gals 

40  (d) 

IV.  Water 

a.  Domestic  Use 

Gals 

8,000 

b.  Lawn 

Gals 

2,000 

(a)  Estimated  average  consumption  for  a  h.^jothetca!  2  "  2 
bedroom  dwelling  unit.  All  consumptions  usted  must  ce 
adjusted  for  the  size  of  the  dwelling  unit  *=actors  shov\n 
under  Determining  Allowances,  subparagraph  d,  may  be 
used  for  making  the  adjustment 

(b)  Consumptions  will  vary  considerably  depend, ng  on  eiect-ica' 
appliances  used  Upper  limit  should  be  sufficient  to  provide 
85  kilowati  hours  for  a  clothes  dryer  and  50  kilowatt  hours  lor 
a  frost  free  relngerator 

(c)  The  temperature  of  local  water  supply  vanes  by  geographic 
area  and  will  have  considerable  impact  on  energy  used  to 
heat  domestic  water.  This  estimate  is  for  North  Central 
geographic  areas  where  the  average  city  water  temperature 
IS  approximately  50'  F, 

(d)  Consumptions  are  for  housing  insulated  for  the  heating 
system  installed.  Normally  a  buildmg  designed  for  electric 
space  heating  is  better  insulated  than  one  designea  tcr  gas 
or  oil  space  heating  equipment  Climatic  conditions  as- 
sumed to  be  4,000  heating  degree  days  and  0'  F  outside 
design  temperature.  Consumption  must  be  adfusled  for  the 
normal  heating  degree  days  and  the  outside  design  tempera- 
ture in  the  given  geographic  area 

(e)  Consumption  estimated  for  1,000  degree  days  cooling  Ac- 
tual consumption  will  depend  on  many  variables 

Note:  The  consumption  amounts  listed  above  are  mexact  averages 
and  must  be  used  with  caution  when  establishing  allowances  for 
actual  projects. 
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U.S   Department  ot  Housing 
and  Urban  Development 

Oftice  ol  Public  dnd  Indian  Housing 


(DMB  Approval  No   2577-0169 
(Exp    9/30.20021 


Supporting  Data  for  Annual 
Contributions  Estimates 

Sect>or,  8  Housing  Assistance 
Payments  Program 

Public  -ep-'-  -  ■  '      -!■=' s     ^ilcctKT  ot  i,M-alion  .s  ps'imaled  to  average  i  50  Mours  per  response    mduding  the  timo  tor  reviewing  instructions, 

searcNiQ  exis'-V'SaM  soo'^«"^  jatrienriy  and  rrvji-ia.n.ng  tr.e  data  needed  and  completing  and  reviewing  the  collection  of  .nformation  This  agency 
ma,  '>oi  -ond^c  Of  sponsor  and  ,ou  are  not  required  10  respond  10  a  co..bcl«n  o(  information  unless  that  coMecton  displays  a  valid  OMB  control  number 
Ab-r^ontv  tor  Ih.s  oiiertion  ot  intormation  :s  t'.e  Housing  and  Community  Development  Act  of  1987  Housing  Agencws  (HAs)  required  to  maintain  financial 
rei^or-s  in  accordance  witn  accepted  accounting  standards  too  permit  timely  and  effective  audits  The  financial  records  idenufy  the  amount  of  annual 
contriDutions  mat  are  received  and  distn^rsed  Dy  HAs  Responses  to  the  collection  ot  information  are  required  to  obtain  a  benefit  or  to  retain  a  benefit 
The  informat.on  -eguested  does  oot  lend  itself  ic  confidentiality  


PjDIic  HcuMnq  Agency    Nan-t  d'v;  AcM'esit 


.  2.  Project  No 


M 


i  .Li  1_1  J  -L 


3    Sutxnission 


Original  Revision  No 


r" 


4    No  ot  Dv»elliog  Uruls     5    No  o(  Unit  Morlhs 


Part  I  Estimate  of 
Annual 
Housing 
Assistance 
Payments 
Required 


Bedroom  Si^e 

■3*  Dwelling 
I  Units 

I        OBR 


1  I       Amount       '  Monthly 

Number  of    Monthly  Gross    Payable  by  Housing 

Dwelling       Renl'Payment  Famdy  Toward;  Assistance 

^nits  Standard        Gioss  Rent  j  Payments 


'1 


...L 


Umt  Months 
Under 
Lease 


Annual  Housing 
Assistance  Payments 


18R 


2  BR 

3  BR 


'°H- 


48R 


13. 


iZT-zi.: 


11 


Part  II  Calculation  of 
Estimated 
Ongoing 
Administrative 
Fee 


16. 


^ 


U'ul  Months 

(a) 

OBR 


HUD  Published  2BR 
Fail  Market  Rent 
i    «  (t>) 


Product  ot 

Cotumns  (a)  x  (b) 

(c) 


Allowable 
Percent 

X      (d) 


Administrative  Fee 

(e) 


17. 


1BR 

Total 


IT 


Part  III  Caiculstion  o( 
Estimaiad 
Hard-  to-  Kou»« 
|Eil«tir>gHotnin9 
Carttficata*  and 
Housing  Vouch«rs 


Id. 


Estimated  Nuniber  of  Families 


Fee  Per  Family 


Total  Hard-to- House  Fee 
(c) 


Part  iV  Calculation  of  Estimated 
Preliminary  Expense 

^  20 


Aamtnistrative  Expenses 


Non- Expendable  Equpment 
Expenses 


21 
22 

23 
_24 
"25 
26 
27 
28 
29 

31 
32 


General  Expenses 


Total  Preliminary  Expenses 


33 

34 
_35^ 
36 

37 


Admir^strafive  Salanes 
Employee  Benefit  Contnbutions 

Legal  Expense 

Travel  txpense 

Sundr\  ^^ 

Office  Rent 

Accountmq  and  Auditir^  Fees 

Total  Admirustrative  Expenses 

Office  Equipment 

Office  Furnishings 

Automotive  

Other 

Total  ^4on  Expendable  Eqmprrient  Expenses      

Maintenance  and  Operation  I  ^«)n■fxperK)  Equip  Only) 

Insurance 

Sundry 


Requested  Amount 


Requested  Amount 


HUD  Modifications 


Total  General  Expense 
Sum  of  Lines  27  32.  and  36 


—     -t- 


SubfTKt  three  copies 
Previous  editions  are  ocsoiete 
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U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No   2577-0169 
(Exp  9'30/2002) 


Estimate  of  Total  Required 
Annual  Contributions 

Section  8  Housing  Assistance 
Payments  Program 

Public  reporting  burden  tor  this  collection  of  Information  is  estimated  to  average  1  50  hours  per  response,  including  the  lime  for  reviewing  instructions 
searching  existing  data  sources,  gathering  and  maintairiing  the  data  needed,  and  completing  and  reviewing  the  collection  of  mlormation  This  agency 
may  not  conduct  Of  sponsor,  and  you  are  not  required  to  respond  to.  a  collection  of  information  unless  ttiat  collecton  displays  a  valid  OMB  control  number 
Auttvjfity  for  ttiis  colleclion  of  information  is  the  Housing  and  Community  Development  Act  of  1 987.  Housing  Agencies  (HAs)  required  to  maintain  financial 
reports  in  accordance  with  accepted  accounting  standards  too  permit  timely  and  effective  audits  The  financia.  records  identify  the  amount  of  annual 
contributions  tt»t  are  received  and  disbursed  by  HAs    Responses  to  the  collection  of  information  are  required  to  obtain  a  benefit  or  to  retam  a  benefit 

The  information  requested  does  not  lend  itself  to  confidentiality    

1   Public  Housing  Agancy  (Name  and  Address)  ^   Pro)«ciNo 


3    Submission 


r^  Onginal    i_  i  Revision  IMo  ^ 


4.  Amual  Conlitxitions  Contract  Ho.    5.  HtJO  Field  Office 


6  HUD  Regional  Office 


7   No  DwaOmg  Units  <  8    Mo  Units  Mlonihs 


9  Housing  Program  Typa  (MaiH  Ona) 

n  (a)  New  Constnjdion  □  (b)  Substantial  RetiabHitation  [J  (c)  Moderate  Rehabilitation  Q  (d)  Existing  Housing  Certificates ; 

10.  PHA  Fiscal  Vear  Ending  Dais  (Marti  one  and  complete  year) 

□  (a)  March  31.        □(b)June30.       Q  (c)  September  30,      □  (d)  December  31,     YYYY 


(e)  Housing  Vouchers 


I.   Maximum  Annual 
ContrttMition* 


PHA  Estimale  (Housing  Vouchers  Only) 


1 1 .  Maximum  Annual 

Contributions  Commitment 


Housing  Payments 


PHA  Fee 


PHA  Estimate  Total 


12.  Prorata  Maximum  Annual 
Contributions  Applicable  to  a 
Period  in  Excess  of  1 2  Months 


1 3.  Maximum  Annual 

Contributions  for  Fiscal  Year 
(Line  11  phJsLine  12) 


14.  Protect  Account-Estimated  or  i 
Actual  Balance  at  Beginning  i 
of  Requested  Fiscal  Year 


IS.  Total  Annual  Contributions 
Available— Estimated  or 
Actual  (Line  13  plus  Line  14) 


HUO  Approved  (Housing  Voucners  Ontyj 
Housing  Payments 


X 


PHA  Fee 


HUD  Approved  ToUl 


Previous  editions  are  obsolete 
Submit  an  Original  and  2  copies 
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II     Maximum  Annual 
Contributions 

16.  Estimated  Anriudi  Housing 
Assistance  Payments 
(form  HUD  52672    L.ne  15) 


PHA  t  >'  ma'e   MtjuSiRg  VoucnefS  On  ^ 
Housing  Payments  PHA  Fee 


PHA  Est  male  Total 


17-  Estimated  Ongcpg 
Administrative  Fee 
(form  HUD-526'2   L:nf:  1 1^  • 


^8    Estimated  "ard-io-i-iouse -ee 
'•orr-  MUD  526^2    L  ne  19> 


vj    Estimated -ndepenae'"  Public 
Ac:ojnlart  Audit  Costs 

20  Estimated  P-elimc.ary 
Administratue  ana  General 
Expense    form,  huD'52672. 

L'Pes  2"  iTtasfej         _    __ 

21  Carryover  o'  Pralimmar, 
Administrative  ana  General 
Expense  net  Expended  in  the 

P'eyiQyS  F^  Endingj. 

22  Estimated  Nkjn  ExpendatXe 
Equipmen'  Expense 
(form  HuD-52672   Line  32) 


23    Car'yover  o'  Son-Expendable 
Equipment  Expense  not 
Expe.Tded  .n  t^e  P'evioos 
E^  ^n<2in3  ^ 


24    "^otal  Annual  Contr.Dutions 
Reqj'red — Requested  Fiscal 
Yea-  '^mes  "6  'nrougn  23) 


HUD  Apo'Ovec!  I  Housing  Vouchers  Only) 
Housing  Pavmems  pha  Fee 


HUD  Approverl  Total 


25  Oef  cit  at  End  of  Current 
F  seal  Year— Es'im.aled  or 
Actual 

26  ^-,'ai  Annual  Contr-butions 
RequiiaC  | 
i^ine  24  plus  Line  25'  ' 

27  Estimated  Profect  Account 
Balance  at  ErxJ  ot  Requested 
F'scal  T'ear 

^.ine  IS  minus  Line  26, 

28  Provision  lor  Project  Account 
Requested  Fiscal  Year 
Increase  (decrease  i 
lune  27  minus  Line  14i 


III. 

29 


30 


Annual  Contributions  Approved 

Total  Annual  Contributions       | 

Approved/ Requested  Fiscai 

Year  I  Lire  26  plus  increase,  if 

any^pn  Lme  28_:_ 

Source  of  Total  ContnPutions 

Approved. Requestec  Fisca' 

^'ea- 

(a)  Requested  F  scai  ^ear 

Maximum  Annual  Contnbu       . 

tiors  Commitment  (Line  13  or 

Line  29.  wtMchever  is  smaller); 


(b)  Profect  Account 

(Line  29  rrnnus  Line  30(a)) 


f^me  01  PHA  Approving  Otiicial 


S^gratiiie 


THe 


Dale  I  Tim.  rKl'vyyv ' 


Nam«  o(  Approving  HUD  Field  Office  Official 


Signature 


Title 


'  Date  (mm/dd/yyyy) 


P'evious  ediiions  are  oDso  ete 
SuPmi'  an  Onginal  and  2  coo'es 
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U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No    2577-0169 
(Exp    9'30'2X'2! 


Voucher  for  Payment  of 
Annual  Contributions 
and  Operating  Statement 

Housing  Assistance  Payments  Program 
See  Instructions  in  appropriate  program  arxj 

books 

Public  reporting  burden  for  this  collection  of  Information  is  estimated  to  average  1  50  hours  per  response,  including  the  time  tor  reviewing  instructions 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  ot  information  This  agency 
may  not  conduct  or  sponsor,  and  you  are  not  required  to  respond  to.  a  collection  of  information  unless  that  collecton  displays  a  valid  OMB  control  number 
Authority  for  tt»is  collection  of  information  is  the  Housing  and  Community  Development  Act  ot  1 987  Housing  Agencies  (H As)  required  to  maintain  finarKjai 
reports  in  accordance  v»ith  accepted  accounting  standards  too  pemiit  Umely  and  effective  audits.  The  financial  records  identify  the  amount  ot  annual 
contributions  tf»at  are  received  and  disbursed  by  HAs.  Responses  to  the  collection  of  information  are  required  to  obtain  a  benefit  or  to  retain  a  benefit 
The  information  requested  does  not  lend  itself  to  confidentiality^ 

I  3   Annual  Contributions  Contract  Number 


1  Public  Housing  Agency  (HA)  (name  and  address) 


1  2   Projact  Number 


.J 


4.  Housing  Program  Type 
I     :  Rental  Certificate 


Rental  Voucfier 


Moderate  Rehab 


Section  23 


5  HA  Fiscal  Year  Ending  Date  (martt  one  and  complele  the  year  as  YYYY) 
March  31 1"^    June  30 !     j  Sept.  30 


n 


December  31. 


6  Number  of  Unit  Months  under  Lease  by  Bedroom  Size:   1BR 


I2BR 


38fl 


4BR 


58R 


Other 


7  Average  Tenant  Conlnbution 


8.  Portability 
Accounts  Payable 


Accounts  Receivable 


Request  is  hereby  made  for  the  payment  of  annual  contributions  pursuant  to  tfie  terms  and  conditions  of  the  above  numtiered  Annual 
Contributions  Contract  tor  the  project  and  fiscal  year  shown  above. 
Parti.  Request  for  Payment 


Maximum  Armual  Contributions  Available 

9.      Maximum  Annual  Contritxrtions  Commitment  (per  ACC) 


Approved  Budget  Estimates         HA  Actuals  Total 

(a)  I  (b) 


HUD  Approved  Total 
(c) 


10    Prorata  Maximum  Annual  Contributions  applicable  to  a  Period  of  less 
than  Twelve  Monttts  


1 1 .    Contingency  ResenM,  ACC  Program  Reserve 


"1- 


12.   Total  Annud  CkxitritKitions  Available  (sum  of  lines  9,  10,  and  1 1 ) 


Annual  Contributions  Required 

13.  4715        Housing  Assistance  Payments 

14.  Security  and  Utility  Deposit  Fund  (Section  23  Only) 


15.   Ongoing  Administrative  Fees  Earned 


16.    Hard-k>-House  Fees  Earned  (Rental  Certificates,  Rental  Voucf>ers, 
and  Moderate  RehabHtatlon  units  converted  to  Rental  Certificates) 


17.   Actuatf  Independent  Public  Accountant  Audit  Costs 


IB.    Total  Preliminary  Fees  Earned 


19.    Total  Funds  Required  (sum  of  lines  1 3  thru  1 8) 


20.   Deficit  at  End  of  Pracedkig  Fiscal  Year 


21.   Program  Receipts  Other  than  Annual  Contributions  (3610.  3690, 
7530.  and  Section  23  Security  and  Utiity  Deposits  Repaid) 


22.   Ongoing  Fee  Reduction 


23.   Total  Annual  Contributions  Required 

(line  19  plus  line  20  minus  Ine  21  minus  line  22) 


Previout  adWont  are  obsoMe 
RaplKes  iomi  HUO-S26«1-A 
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Balance  o'  Annual  Contributions  Available 

24     ACC  P':,r;i.i-T-  apser.e  3d:dr-.>-'   Aii'Hjn'c,  /.tucMine  1 2  exfeeds  line  23)  | 


Approved  Bodgel  Estimates  HA  Actuals  Total  HUD  Approved  Total 

^  __  l^)  __    '  lb] . (c) 


25  Officii  'amourt  tv  w^.cn  :.r.e  23  exceeds  line  12) 

26  Provision  tor  ACC  P'ograrr  tleseive 

a)    Increase  lAmouni  Dy  wlicn  ime  ^^4  exL^^os   'f^e  11) 

2'   Decrease  'amcurt  D*  ^^\c^  \*n^  '  '  exvee'js  tine  24) 


Year  End  S«t1letnenl 

27.    Ann^ja'  ContnDuticns  due  'o'  "^is^di  'ear  in-.e  23  minus  lihe  25) 

28  Totdi  P;irt',al  Pa/nent;.  Apc'0'e<l  6v  ^-<'0D  •'>'  Fiscal  Year 

29  _n.-)e'pa.'^'er  '  aue  ha    a"vn,'i:  p/  wiiC  'ine  J'  e«ceeds  me  28) 

30  Overpavrr.erl  3ue  HUD    a-Tx»n!  Dy  wfuch  iine  28  e'ceeds  line  27) 


Part  II.    Operating  Receipts 

31      330C       Interest  Ea'^ied  on  Operaling  Reserve 


32      3JC0P     Adrr.inst'ative  Fee  I'KOme    PortaDle  Certilicates  and  Vouchers 

33.  3610      Interest  tamed  jr-  Gere-al  ^uno  inves'ment 

34.  369C      Oinei  Income 


35  7530       s^eceip's  '"or^  Mon-EKpenaaDle  Fquipr^eo!  not  Replaced 

36  '■■jta!  Annua   Con'nbuHons  ^ecu.'e'J    line  23) 
3"      'jia   ''ece'Cts    sur^  ji  Ines  )l  thru  J6i 


Part  III.   Operating  Expenditures 

38.    4715       Housing  Assistance  Paymer' 


39       ndepeodeni  Pjtx-o  Accounlart  Costs    Se(.'i'on  8  only) 
4C      '^Dtal  Ongcmg  Aamin'Slrat've  Enpenses 
41      ''olal  Preliminary  Fees  Earned 


42     Total  Expenditures  isum  of  lines  38  thru  4' 


Prior  Year  Adfustments 

43     AHectinq  Residua)  Receipts  oi  Deticiti   tor  OeDit  (Credit) 


44  f  Dtai  Operating  Expenses  ilme  4^  pius  line  43) 

45  Net  income    or  Deficiti  betjre  Provisi<.fi  t,,,  Operating  Reserve 
iline  37  minus  line  44  ^ 


Previous  editwns  are  obsolete 
Replaces  torrr  l-tUO-526<1-A 


Page  2  of  3 


torm  HUD-52681  (02/2002) 
ref  Handbook  7420  8 


Federal  Register / Vol.  67,  No.  195 /Tuesday,  October  8,  2002 /Notices 


62779 


Approved  Budget  Estimates         HA  Actuals  Total 
(a)  1  (b) 


HUD  Approved  Total 
(c) 


Part  IV.  Analysis  of  Opsrating  Rassrv* 

46.  Operating  Reserve  -  Balance  at  Beginning  of  FV  Covered  by  ttws  Statement 

47.  Cash  Deposits  to  (Of  VW»>drawals»ron))Opera>ng  Reserve  Dunng  Fiscal  Year' 


V-- 


48.    Net  Income  (or  Deficit)  before  Provision  for  Operating  Resen/e  (Hne  45) 


ProviaianforOp«ralingRaaerv*(Acct70i6/SM.8;AccL70ic.i/R*ntaivouchw*)i 

49.    Addition  (The  afnount  of  income,  if  any,  on  line  48)  ] 


50.  Deduction  (The  amount  of  deficit,  if  any,  on  hne  48) 

51 .  Operating  Reserve  -  Balance  at  End  of  Fiscal  Year  Covered  by  this 
Statement  (line  46  ptus  or  minos  lif>e  47  plus  line  49  or  minus  line  50) 


I  Certify  that: 

(1)  housing  assistance  payments  have  been  or  will  be  made  only  in  accordance  with  Housing  Assistance  Payments  Contracts  or  Rental 
Voucher  Contracts  in  the  form  prescribed  by  HUD  and  in  accordance  with  HUD  regulations  and  requirements; 

(2)  units  have  been  inspected  by  the  HA  in  accordance  with  HUD  regulations  and  requirements;  and 

(3)  this  voucher  lor  annual  contributions  has  been  examined  by  me  and  to  the  best  of  my  knowledge  and  belief  is  true,  correct  and  complete 
Wanilna: HUDwilpfDsecutetiteaclaimsandstatements. Conviction rnayresuftinciirninal and/or civilpenalties.(18U.S.C.  1001,1010, 1012,3 1  U  SO  3729. 3802) 
Nama^  PuWic  Housing  Agency  '  Title  of  Auttwnzed  HA  Offictal 


Sigrature  of  AuttKxIzed  HA  Official 


Dale  (mm/d(Vyyyy) 


The  Field  Office  has  reviewed  calculations  ol  the  Ongoing  Administrative  Fee.  The  HUD  approved  totals  are  the  official  totals  as  reported  in  HUD  CAPs 
Name  of  Office  i  Signature  of  Director.  Office  ol  Public  Housing  Date  (mm/dd/yyyy) 


Overpayment  to  t>e  offset  $ . 


Underpayment  certified  for  payment  to  the  HA  $ , 


Previous  editions  are  ot>*oMa 
Replaces  lorm  HUO-52M1-A 
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Housing  Assistance  Payments  Contract 
(HAP  Contract) 

Section  8  Tenant-Based  Assistance 
Housing  Choice  Voucher  Program 


U.S.  D«partnMnt  of  Hoosing 
and  Urban  Oavatopment 

Office  of  Public  and  Indian  Housing 

OMB    .Approval    Pending 


Instructions  for  use  of  HAP  Contract 

This  form  of  Housing  Assistance  Payments  Contract -(HAP  con- 
tract) IS  used  to  provide  Section  8  tenant-based  assistance  under 
the  housing  choice  voucher  program  (voucher  program)  of  the 
US  Department  of  Housing  and  Urban  Development  (HUD) 
The  mam  regulation  for  this  program  is  24  Code  of  Federal 
Regulations  Part  982 

The  local  voucher  program  is  administered  by  a  public  housing 
agency  (PHA)  The  HAP  contract  is  an  agreement  between  the 
PHA  and  the  owner  of  a  unit  occupied  by  an  assisted  family  The 
HAP  contract  has  three  parts 

Part  A  Contract  information  (fill-ins) 
See  section  by  section  instructions 

Part  B  Body  of  contract 

Part  C  Tenancy  addendum 
life  of  this  forn 

Use  ofthis  HAP  contract  is  required  by  HUD  Modification  of  the 
HAP  contract  is  not  permitted    The  HAP  contract  must  be  word- 
for-word  in  the  foim  prescribed  by  HUD 
However,  the  PHA  may  choose  to  add  the  following; 

Language  that  prohibits  the  owner  from  collecting  a  secunty 
deposit  in  excess  of  private  market  practice,  or  in  excess  of 
amounts  charged  by  the  owner  to  unassisted  tertants  Such  a 
prohibition  must  be  added  to  Part  A  of  the  HAP  contract. 

Language  that  dcfiiKs  when  the  housing  assistance  payment 
by  the  PHA  is  deemed  received  by  the  owner  (eg.  upon 
mailing  by  the  PHA  or  actual  receipt  by  the  owner).  Such 
language  must  be  added  to  Part  A  of  the  HAP  contract 

To  prepare  the  HAP  contract,  fill  m  all  contract  information  in 
Part  A  of  the  contract  Pan  A  must  then  be  executed  by  the  owner 
and  the  PHA 

Use  for  special  houi lug  types 

In  addition  to  use  for  the  basic  Section  8  voucher  program,  this 
form  must  also  be  used  for  the  following  "special  housing  types" 
which  are  voucher  program  variants  for  special  needs  (sec  24 
CFR  Part  982,  Subpart  M)  (I)  single  room  occupancy  (SRO) 
bousing;  (2)  congregate  housing.  (3)  group  home,  (4)  shared 
housing;  and  (S)  manufactured  home  rental  by  a  family  that  leases 
the  manufactured  home  and  space  When  this  form  is  used  for  a 
special  housing  type,  the  special  housing  type  shall  be  specified 
in  Part  A  of  the  HAP  contract,  as  follows  "This  HAP  contract  is 
used  for  the  following  special  housing  type  under  HUD  regula- 
tions for  the  Section  8  voucher  program  (Insert  Name  of  Special 
Housing  type) " 

The  public  reporting  burden  for  this  collecti 
hour  per  contract,  including  the  time  for  rev 
and  maintaining  the  data,  certifying,  coraplet 
the  PHA  and  Owner.  Section  8  of  the  U.S.  Hou 
authority  for  this  contract;  respondents  rece 


However,  this  form  may  not  be  used  for  the  following  special 
housing  types:  (1)  manufactured  home  space  rental  by  a  family 
that  owns  the  manufactured  home  and  leases  only  the  space;  (2) 
cooperative  housing;  and  (3)  the  homeowncrship  option  under 
Section  8(y)  of  the  United  States  Housing  Act  of  1937  (42  U.S.C. 
I437f(y)) 

How  to  All  in  Part  A 

Section  by  Section  Instructions 

Section  2:   Tenaat 

Enter  full  name  of  tenant. 

Secuon  3.  Contract  Unit 

Enter  address  of  unit,  including  apartment  number,  if  any. 

Section  4.  Household  Members 

Enter  full  names  of  all  PHA-approved  household  members. 
Specify  if  any  such  person  is  a  live-in  aide,  which  is  a  person 
approved  by  the  PHA  to  reside  in  the  unit  to  provide  supportive 
services  for  a  family  member  who  is  a  person  with  disabilities. 

Section  5    Initial  Lease  Term 

Enter  Tirst  date  and  last  date  of  initial  lease  term. 

The  initial  lease  term  must  be  for  at  least  one  year.  However,  the 
PHA  may  approve  a  shorter  initial  lease  term  if  the  PHA  deter- 
mines that: 

o      Such  shorter  term  would  improve  housing  opportunities 
for  the  tenant,  and 

o      Such  shorter  term  is  the  prevailing  local  market  practice. 
Section  6.  Initial  Rent  to  Owner 

Enter  the  amount  of  the  monthly  rent  to  owaa  during  the  initial 
lease  term.  The  PHA  must  detenniiM  that  the  rent  to  owner  is 
reasonable  in  comparison  to  rent  for  other  comparable  unassisted 
units.  During  the  initial  lease  ten"  the  owner  may  not  raise  the 
rent  to  owner. 

Section  7.  Housing  Assistance  Payment 

Enter  the  mitial  amount  of  the  monthly  housing  assistance  payment. 

Section  8    Utilities  and  Appliances 

The  lease  and  the  HAP  contract  must  specify  what  utilities  and 

appliances  are  to  be  supplied  by  the  owner,  and  what  utilities  and 

appliances  are  to  be  supplied  by  the  tenant.   Fill  in  section  8  to 

show  who  is  responsible  to  provide  or  pay  for  utilities  and 

appliances. 

on  of  information  is  estimated  to  average  1 
iewing  the  contract,  signing  it,  gathering 
ing,  and  submitting  the  information  between 
sing  Act  of  1937  (42  U.S.C.1437f)  is  the 
ive  a  benefit. 
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Housing  Assistance  Payments  Contract 
(HAP  Contract) 

Section  8  Tenant-Based  Assistance 
Housing  Choice  Voucher  Program 


U.S.  D*partm*nt  of  Housing 
and  Urban  Dovalopment 

Office  of  Public  and  Indian  Housing 


Part  A  of  the  HAP  Contract:  Contract  Information 

(To  prepare  the  contract,  fiH  out  all  contract  informalion  in  Part  A.) 

1 .  Contents  of  Contract 

This  HAP  contract  has  three  parts: 

Part  A:  Contract  Information 

PartB:  Body  of  Contract 

Part  C:  Tenancy  Addendum 

2.  Tenant 


3.    Contract  Unit 


4.    Houchold 

The  following  persons  may  reside  in  the  unit.  Other  persons  may  not  be  added  to  the  household  without  prior  written  approval  of 
the  owner  and  the  PHA. 


5.    Initial  Lease  Term 

The  initial  lease  term  begins  on  (mm/dd/yyyy): 
The  initial  lease  term  ends  on  (mm/dd/yyyy): 


6.    Initial  Rent  to  Owner 

The  initial  tent  to  owner  is:  S 


During  the  initial  lease  term,  the  owner  ouy  not  raise  the  rent  to  owner. 

7.    Initial  Honsing  Asfistance  Payment 

The  HAP  c<mtract  term  commences  on  the  first  day  of  the  initial  lease  term.  At  the  beginning  of  the  HAP  contract  term,  the  amount 

of  the  housing  assistance  payment  by  the  PHA  to  the  owner  is  $ per  month. 

The  amoimt  of  the  monthly  housing  assistance  payment  by  the  PHA  to  the  owner  is  subject  to  change  during  the  HAP  contract  term 
in  accordance  with  HUD  requirements. 


Pravtous  •dMom  ara  obaolele 
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8      Utilities  and  Appliances 

Th«  own«f  snal  provid*  or  pay  to/  tt>«  utititws  aoo  apphaocos  mdicaled  below  by  an  -Q-    T  he  tenanl  sha«  provide  of  pay  fof  the  uMiUes  aod  appliancM  indicated 

09k3m  by  •  T    Unless  otherwise  speafied  t>elow   the  owner  shaH  pay  tor  aM  utilities  and  appliances  provided  by  the  owrxr 


item 


Heating 
Coolunfl 
Water  Haaung 


Specify  fuel  type 


\ 


Provided  by 


[       [  Natural  gas     [       [  Bottle  gas     [       |  Oil  or  Electric  Coal  or  Other 


[       I  Natural  gas     (       |  Bottle  gas     [    "]  Oil  of  Electnc    [ \  Coal  or  Other 


[       I  Natural  gas     ,  Botde  gas     [       j  Oil  or 


Electric 


Coal  or  Other 


Other  Electnc 


Water 


Sewer 


Trash  Collection 
Air  Cor^ditioning 
Refngerator 
RangevMicrowave 


Paid  by 


Other  (speafy) 


Signatures. 

Put>4ic  Housing  Agency 


Owner 


Pnrt  or  Type  Nama  o(  PHA 
S^valun 


Pruil  or  Type  Name  o(  Owner 
Signature 


Pnnt  or  Type  Name  tm  Tm»  ol  SigrvKxy 
Data  |mnv<ldryyyy  1 


Ptuil  or  Type  Name  and  TiOa  o<  Stgnalory 


Dale  (mirVdd/yyyy) 


Mall  Payments  to: 


Address  (street  aly.  Stala.  Zip) 


PrevDvis  adilxxis  are  otisolete 
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Housing  Assistance  Payments  Contract 
(HAP)  Contract 

Section  8  Tenant-Based  Assistance 
Housing  Choice  Voucher  Program 


b. 


c. 


Part  B  of  HAP  Cootract:  Body  of  Contract 

1.  Parpose 

a.  This  is  a  HAP  contract  between  the  PHA  and  the  owner. 
The  HAP  contract  is  entered  to  provide  assistance  for  the 
family  under  the  Section  8.  voucher  program  (see  HUD 
program  regulations  at  24  Code  of  Federal  Regulations 
Part  982). 

b.  The  HAP  contract  only  applies  to  the  household  and 
contract  unit  specified  in  Part  A  of  the  HAP  contract. 

c.  During  the  HAP  contract  term,  the  PHA  will  pay  housing 
assistance  payments  to  the  owner  in  accordance  with  the 
HAP  contract. 

d.  The  family  will  reside  in  the  contract  unit  with  assistance 
under  the  Section  8  voucher  program.  The  housing  assis- 
tance paymenU  by  the  PHA  assist  the  tenant  to  lease  the 
contract  unit  from  the  owner  for  occupancy  by  the  family. 

2 .  Lease  of  Coatract  Unit 

a.  The  owner  has  leased  the  contract  unit  to  the  tenant  for 
occupancy  by  the  family  with  assistance  under  the  Sec- 
tion 8  voucher  program. 

The  PHA  has  approved  leasing  of  the  unit  in  accordance 
with  requirements  of  the  Section  8  voucher  program. 
The  lease  for  the  contract  unit  must  include  word-for- 
word  all  provisions  of  the  tenancy  addendum  required  by 
HUD  (Part  C  of  the  HAP  contract). 

d.  The  owner  certifies  that: 

( 1 )  The  owner  and  the  tenant  have  entered  into  a  lease  of 
the  contract  unit  that  includes  all  provisions  of  the 
tenancy  addendum. 

(2)  The  lease  is  in  a  standard  form  that  is  used  in  the 
locality  by  the  owner  and  that  is  generally  used  for 
other  unassisted  tenants  in  the  premises. 

(3)  The  lease  is  consistent  with  Sute  and  local  law. 

e.  The  owner  is  responsible  for  screening  the  family's 
behavior  or  suitability  for  tenancy.  The  PHA  is  not 
responsible  for  such  screening.  The  PHA  has  no  liability 
or  responsibility  to  the  owner  or  other  persons  for  the 
family's  behavior  or  the  family's  conduct  in  tenancy. 

3.  MaiatcBance,  UHlities,  and  Other  Services 

a.  The  owner  must  mainuin  the  contract  unit  and  premises 
in  accordance  with  the  housing  quality  standards  (HQS). 

b.  The  owner  must  provide  all  utilities  needed  to  comply 
with  the  HQS. 

c.  If  the  owner  does  not  maintain  the  contract  unit  in 
accordance  with  the  HQS,  or  fails  to  provide  all  utilities 
needed  to  comply  with  the  HQS,  the  PHA  may  exercise 
any  available  remedies.  PHA  remedies  for  such  breach 
include  recovery  of  overpayments,  suspension  of  hous- 


U.S.  Diapartment  of  Housing 
and  Urban  Development 

Office  of  PdbHc  and  Indian  Housing 


ing  assistance  payments,  abatement  or  other  reduction  of 
housing  assistance  payments,  termination  of  housing 
assistance  payments,  and  terminatioq  of  the  HAP  con- 
tract. The  PHA  may  not  exercise  such  remedies  against 
the  owner  because  of  an  HQS  breach  for  which  the 
family  is  responsible,  and  that  is  not  caused  by  the 
owner. 

d.  The  PHA  shall  not  make  any  bousing  assistance  pay- 
ments if  the  contract  unit  does  not  meet  the  HQS,  unless 
the  owner  corrects  the  defect  within  the  penod  specified 
by  the  PHA  and  the  PHA  verifies  the  correction.  If  a 
defect  is  life  threatening,  the  owner  must  correct  the 
defect  within  no  more  than  24  hours.  For  other  defects, 
the  owner  must  correct  the  defect  within  the  penod 
specified  by  the  PHA. 

e.  The  PHA  may  inspect  the  contract  unit  and  premises  at 
such  times  as  the  PHA  determines  necessary,  to  ensure 
that  the  unit  is  in  accordance  with  the  HQS. 

f.  The  PHA  must  notify  the  owner  of  any  HQS  defects 
shown  by  the  inspection. 

g.  The  owner  must  provide  all  housing  services  as  agreed  lo 
in  the  lease. 

Term  of  HAP  Contract 

a.  Relation  to  lease  term.  The  term  of  the  HAP  contract 
begins  on  the  first  day  of  the  initial  term  of  the  lease,  and 
terminates  on  the  last  day  of  the  term  of  the  lease 
(including  the  initial  lease  term  and  any  extensions). 

b.  WheR  HAP  contract  termiaates. 

( 1 )  The  HAP  contract  terminates  automatically  if  the 
lease  is  terminated  by  the  owner  or  the  tenant. 

(2)  The  PHA  may  termiiute  program  assistance  for  the 
family  for  any  grounds  authorized  in  accordance 
with  HUD  requirements.  If  the  PHA  terminates 
program  assistance  for  the  family,  the  HAP  contract 
terminates  automatically. 

(3)  If  the  family  moves  from  the  conuact  unit,  the  HAP 
contract  terminates  automatically 

(4)  The  HAP  contract  terminates  automatically  180  cal- 
endar days  after  the  last  housing  assistance  payment 
to  the  owner. 

(5)  The  PHA  may  terminate  the  HAP  contract  if  the 
PHA  determines,  in  accordance  with  HUD  require- 
ments, that  available  program  funding  is  not  suffi- 
cient to  support  continued  assistance  for  families  m 
the  program. 


Previous  aditkMw  are  oi)«olete 
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(6)  The  PHA  may  lerminaie  ihe  HAP  contract  if  the 
PHA  determines  that  the  contract  unit  does  not 
provide  adequate  space  in  accordance  with  the  HQS 
because  of  an  increase  in  family  sue  or  a  change  in 
family  composition 

(7)  If  the  family  breaks  up,  the  PHA  may  terminate  the 
HAP  contract,  or  may  continue  housing  assistance 
payments  on  behalf  of  family  members  who  remain 
in  the  contract  unit 

(8)  The  PHA  may  terminate  the  HAP  contract  if  the 
PHA  determines  that  the  unit  does  not  meet  all 
requirements  of  the  HQS.  or  determines  that  the 
owner  has  otherwise  breached  the  HAP  contract 

5.  Provision  and  Payment  for  Utilitlei  aad  .Appliances 

a  The  lease  must  specify  what  utilities  are  to  be  provided 
or  paid  by  the  owner  or  the  tenant. 

b  The  lease  must  specify  what  appliances  are  to  be  pro- 
vided or  paid  by  the  owner  or  the  tenant 

c  Pan  A  of  the  HAP  contract  specifies  what  uiiliUes  and 
appliances  are  to  be  provided  or  paid  by  the  owner  or  the 
tenant  The  lease  shall  be  consistent  with  the  HAP 
conlraci 

6.  Reat  to  Owner:  Reasonable  Rent 

a  During  ihc  HAP  contract  term,  the  rent  to  owner  may  at 
no  time  exceed  the  reasonable  rent  for  the  contract  unit 
as  most  recently  determined  or  redetermined  by  the  PHA 
in  accordance  with  HUD  requirements 

b  The  PHA  must  determine  whether  the  rent  to  owner  is 
reasonable  in  companson  to  rent  for  other  comparable 
unassisted  units  To  make  this  deiennination,  the  PHA 
miiit  consider 

( 1 )  The  location,  quality.  i,ue.  unii  type,  and  dge  of  the 
contract  unit,  and 

(2)  Any  amenities,  housing  services,  maintenance  and 
utilities  provided  and  paid  by  the  owner 

c  The  PHA  must  redetermine  the  reasonable  rent  when 
required  in  accordance  with  HUD  requirements  The 
PHA  may  redetermine  the  reasonable  rent  at  any  time. 

d  Dunng  the  HAP  contract  term,  the  rent  to  owner  may  not 
exceed  rent  charged  by  the  owner  for  comparable  unas- 
sisted units  in  the  premises  The  owner  must  give  the  PHA 
any  mformation  requested  by  the  PHA  on  rents  charged  by 
the  owner  for  other  units  in  the  premises  or  elsewhere 

7.  PHA  Payment  to  Owner 
a      When  paid 

1 1 )  During  the  term  of  the  HAP  contract,  the  PHA  must 
make  monthly  housing  assistance  payments  to  the 
owner  on  behalf  of  the  family  at  the  beginning  of 
each  month. 

1 2)  The  PHA  must  pay  housing  assistance  payments 
promptly  when  due  '.o  the  owner 

( 3 )  Ifhousmg  assistance  payments  are  not  paid  promptly 
when  due  after  the  first  two  calendar  months  of  the 
HAP  contract  term  ,  the  PHA  shall  pay  the  owner 


penalties  id  accordance  with  generally  accepted  prac- 
tices and  law,  as  applicable  in  the  local  housing 
market,  governing  penalties  for  late  payment  by  a 
tenant  However,  the  PHA  shall  not  be  obligated  to 
pay  any  late  payment  penalty  if  HUD  determines 
that  late  payment  by  the  PHA  ts  due  to  factors 
beyond  the  PHA's  control.  Moreover,  the  PHA  shalW 
not  be  obligated  to  pay  any  late  payment  penalty  if 
housing  assistance  paymenu  by  the  PHA  are  delayed 
or  denied  as  a  remedy  for  owner  breach  of  the  HAP 
contract  (including  any  of  the  following  PHA  rem- 
edies; recovery  df  overpayments,  suspension  of  hous- 
ing assistance  payments,  abatement  or  reduction  of 
housing  assistance  payments,  termination  of  housing 
assistance  payments  and  termination  of  the  ccmtract). 

(4)  Housing  assistance  payments  shall  only  be  paid  to 

the  owner  while  the  family  is  residing  in  the  contract 

unit  during  the  term  of  the  HAP  contract.  The  PHA 

shall  not  pay  a  housmg  assisuncc  payment  to  the 

owner  for  any  month  after  the  month  when  the 

family  moves  out. 

Owner  compliance  with  HAP  contract.    Unless  the 

owner  has  complied  with  all  provisions  of  the  HAP 

contract,  the  owner  does  not  have  a  right  to  receive 

housing  assistance  payments  under  the  HAP  contract. 

Amount  of  PHA  payment  to  owner 

( 1 )  The  amount  of  the  monthly  PHA  housing  assisunce 
payment  to  the  owner  shall  be  determined  by  the 
PHA  in  accordance  with  HUD  requirements  for  a 
tenancy  under  the  voucher  program. 

(2)  The  amount  of  the  PHA  housmg  assisunce  payment 
IS  subject  to  change  during  the  HAP  contract  term  in 
accordance  with  HUD  requirements.  The  PHA  must 
notify  the  family  and  the  owner  of  any  changes  in  the 
amount  of  the  housing  assistance  payment. 

(3)  The  housing  assistance  payment  for  the  first  month 
of  the  HAP  contract  term  shall  be  pro-rated  for  a 
partial  month. 

Application  of  payment.   The  monthly  housing  assis- 
tance payment  shall  be  credited  against  the  monthly  rent 
to  owner  for  the  contract  unit. 
Limit  of  PHA  responsibility. 

(1)  The  PHA  IS  only  responsible  for  making  housing 
assistance  payments  to  the  owner  in  accordance  with 
the  HAP  contract  and  HUD  requirements  for  a  ten- 
ancy under  the  voucher  program. 

(2)  The  PHA  shall  not  pay  any  portion  of  the  rent  to 
owner  in  excess  of  the  housing  assistance  payment. 
The  PHA  shall  not  pay  any  other  claun  by  the  owner 
against  the  family. 

Overpayment  to  owner.  If  the  PHA  determines  that  the 
owner  is  not  entitled  to  the  housing  assisunce  payment 
or  any  part  of  it,  the  PHA,  m  addition  to  other  remedies, 
may  deduct  the  amount  of  the  overpayment  from  any 
amounts  due  the  owner  (including  amounts  due  under 
any  other  Section  8  assistance  contract). 


Previous  editions  are  obsolete 
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8.  Owner  Certincation 

During  the  term  of  this  contract,  the  owner  certifies  that: 

a.  The  owner  is  mainuining  the  contract  unit  and  premises 
in  accordance  with  the  HQS. 

b.  The  contract  unit  is  leased  to  the  tenant.  The  lease 
includes  the  tenancy  addendum  (Part  C  of  the  HAP 
contract),  and  is  in  accordance  with  the  HAP  conuact 
and  program  requirements.  The  owner  has  provided  the 
lease  to  the  PHA,  including  any  revisions  of  the  lease. 

c.  The  rent  to  owner  does  not  exceed  rents  charged  by  the 
ownet  for  rental  of  comparable  unassisted  units  in  the 
premises. 

d.  Except  for  the  rent  to  owner,  the  owner  has  not  received 
and  will  not  receive  any  payments  or  other  consideration 
(from  the  family,  the  PHA,  HUD.  or  any  other  public  or 
private  source)  for  rental  of  the  contract  unit  during  the 
HAP  contract  term. 

e.  The  family  does  not  own  or  have  any  interest  in  the 
contract  unit. 

f.  To  the  best  of  the  owner's  knowledge,  the  members  of 
the  family  reside  in  the  contract  unit,  and  the  unit  is  the 
family's  only  residence. 

g.  The  owner  (including  a  principal  or  other  interested 
party)  is  not  the  parent,  child,  grandparent,  grandchild, 
sister,  or  brother  of  any  member  of  the  family,  unless  the 
PHA  has  determined  (and  has  notified  the  owner  and  the 
family  of  sudi  determination)  that  approving  renul  of 
the  unit,  notwithstanding  such  relationship,  would  pro- 
vide reasonable  accommodation  for  a  family  member 
who  is  a  person  with  disabilities. 

9.  Prohibition  of  DiscriminatioB.  In  accordance  with  appli- 
cable equal  opportunity  sututes.  Executive  Orders,  and  regu- 
lations: 

a.  The  owner  must  not  discrimiiute  against  any  person 
because  of  race,  color,  religion,  sex.  national  origin,  age. 
familial  status,  or  disability  in  connection  with  the  HAP 
contract. 

b.  The  owner  must  cooperau  with  the  PHA  and  HUD  in 
conducting  equal  opportunity  compliance  reviews  and 
complaint  investigations  in  coimection  with  the  HAP 
contract. 

10.  Owner's  Breach  «f  HAP  Ceatnet 

a.  Any  of  the  following  actions  by  the  owner  (including  a 
principal  or  other  interested  party)  is  a  breach  of  the  HAP 
contract  by  the  owner. 

(1)  If  the  owner  has  violated  any  obligation  under  the 
HAP  contract,  including  the  ovyner's  obligation  to 
maintain  the  unit  in  accordance  with  the  HQS. 

(2)  If  the  owner  has  violated  any  obligation  under  any 
other  housing  assistance  payments  contract  under 
Section  8. 

(3)  If  the  owner  has  committed  fraud,  bribery  or  any 
other  comq)t  or  criminal  act  in  connection  with  any 
Federal  housing  assistance  program. 


(4)  For  projects  with  mortgages  insured  by  HUD  or 
loans  made  by  HUD,  if  the  owner  has  failed  to 
comply  with  the  regulations  for  the  applicable  mort- 
gage insurance  or  loan  program,  with  the  mongagc 
or  mortgage  note,  or  with  the  regulatory  agreement; 
or  if  the  owner  has  committed  fraud,  bribery  or  any 
other  corrupt  or  criminal  act  in  connection  with  the 
mortgage  or  loan. 

(5)  If  the  owner  has  engaged  in  any  drug-related  crimi- 
nal activity  or  any  violent  cnminal  activity 

b.  If  the  PHA  determines  that  a  breach  has  occurred,  the 
PHA  may  exercise  any  of  its  rights  and  remedies  under 
the  HAP  contract,  or  any  other  available  nghts  and 
remedies  for  such  breach.  The  PHA  shall  notify  the 
owner  of  such  determination,  including  a  bnef  sutement 
of  the  reasons  for  the  determination.  The  notice  by  the 
PHA  to  the  owner  may  require  the  owner  to  take  correc- 
tive action,  as  verified  or  determined  by  the  PHA,  by  a 
deadline  prescribed  in  the  notice. 

c.  The  PHA's  rights  and  remedies  for  owner  breach  of  the 
HAP  contract  include  recovery  of  overpaymenU,  sus- 
pension of  housing  assistance  payments,  abatement  or 
other  reduction  of  housing  assistance  payments,  termi- 
nation of  housing  assistance  payments,  and  termination 
of  the  HAP  contract. 

d.  The  PHA  may  seek  and  obuin  additional  relief  by  judi- 
cial order  or  action,  including  specific  performance, 
other  injunctive  relief  or  order  for  damages. 

e.  Even  if  the  family  continues  to  live  in  the  contract  unit, 
the  PHA  may  exercise  any  rights  and  remedies  for  owner 
breach  of  the  HAP  contract. 

{.  The  PHA's  exercise  or  non-exercise  of  any  nghi  or 
remedy  for  owner  breach  of  the  HAP  contract  is  not  a 
waiver  of  the  right  to  exercise  that  or  any  other  right  or 
remedy  at  any  time. 

11.  PHA  aad  HUD  Access  to  Prcniscs  aad  Owner's  Records 

a.  The  owner  must  provide  any  information  pertinent  to  the 
HAP  contract  that  the  PHA  or  HUD  may  reasonably 
require. 

b.  The  PHA,  HUD  and  the  Comptroller  General  of  the 
United  Sutes  shall  have  full  and  free  access  to  the 
contract  unit  and  the  premises,  and  to  all  accounts  and 
other  records  of  the  owner  that  are  relevant  to  the  HAP 
contract,  including  the  right  to  examine  or  audit  the 
records  and  to  make  copies. 

c.  The  owner  must  grant  such  access  to  computerized  or 
other  electronic  records,  and  to  any  computen.  equip- 
ment or  facilities  conuining  such  records,  and  must 
provide  any  information  or  assistance  needed  to  access 
the  records. 

12.  Ezcluion  of  Third  Party  Rights 

a.  The  family  is  not  a  party  to  or  third  party  beneficiary  of 
Part  B  of  the  HAP  contract.  The  family  may  not  enforce 
any  provision  of  Part  B.  and  may  not  exercise  any  nght 
or  remedy  against  the  owner  or  PHA  under  Part  B. 
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b  The  tenant  or  ihc  PHA  may  enforce  the  tenancy  adden- 
dum (Pan  C  of  the  HAP  contract)  against  the  owner,  and 
may  exercise  any  right  or  remedy  against  the  owner 
under  the  tenancy  addendum 

c  The  PHA  does  not  assume  any  responsibility  for  injury 
to,  or  any  liability  to.  any  person  injured  as  a  result  of  the 
owner  s  action  or  failure  to  act  in  connection  with  man- 
agement of  the  contract  unit  or  the  premises  or  with 
iraplemenution  of  the  HAP  conuact.  or  as  a  result  ofany 
other  action  or  failure  to  act  by  the  owner 

d  The  owner  is  not  the  agent  of  the  PHA,  and  the  HAP 
contract  docs  not  create  or  affect  any  relationship  be- 
tween the  PHA  and  any  lender  to  the  owner  or  any 
suppliers,  employees,  contractors  or  subcontraclors  used 
by  the  owner  in  connection  with  management  of  the 
contract  unit  or  the  premises  or  wiih  implementation  of 
the  HAP  contract 
13.  Connict  of  Interest 

a  'Covered  individual"  means  a  person  or  entity  who  is  a 
member  of  any  of  the  followmg  classes 

( 1 )  Any  present  or  former  member  or  officer  of  Ibc  PHA 
(except  a  PHA  commissioner  who  is  a  participant  in 
the  program). 

(2)  Any  employee  of  the  PHA.  or  any  contractor,  sub- 
contractor or  agent  of  the  PHA,  who  formulates 
policy  or  who  influences  decisions  with  respect  to 
the  program, 

(3)  Any  public  official,  member  of  a  governing  body,  or 
Sute  or  local  legislator,  who  exercises  functions  or 
responsibilities  with  respect  to  the  program,  or 

(4)  Any  member  of  the  Congress  of  the  United  Slates 
b      A  covered  individual  may  not  have  any  direct  or  indirect 

interest  in  the  HAP  contract  or  m  any  benefits  or  pay- 
ments under  the  contract  (including  the  interest  of  an 
immediate  family  member  of  such  covered  individual) 
while  such  person  is  a  covered  individual  or  during  one 
year  thereafter 

c  "Immediate  family  member"  means  the  spouse,  parent 
(including  a  stepparent),  child  (including  a  stepchild), 
grandparent,  grandchild,  sister  or  brother  (including  a 
stepsister  or  stepbrother)  ofany  covered  individual 

d  The  owner  ceruTics  and  is  responsible  for  assuring  that 
no  person  or  entity  has  or  will  have  a  prohibited  interest, 
at  execution  of  the  HAP  toniract,  or  at  any  time  during 
the  HAP  conuact  term 

e  If  a  prohibited  interest  occurs,  the  owner  shall  promptly 
and  fully  disclose  such  interest  to  the  PHA  and  HUD 

f  The  conflict  of  interest  prohibition  under  this  secuon 
may  be  waived  by  the  HUD  field  office  for  good  cause. 

g  No  member  of  or  delegate  to  the  Congress  of  the  United 
States  or  resident  commissioner  shall  be  admitted  to  any 
share  or  part  of  the  HAP  contract  or  to  any  benefits  which 
may  arise  from  it 


14.  Assignmentof  the  HAPContnct 

a  The  owner  may  not  assign  the  HAP  contract  to  a  new 
owner  without  the  prior  written  consent  of  the  PHA. 

b  If  the  owner  requests  PHA  consent  to  assign  the  HAP 
contract  to  a  new  owner,  the  owner  shall  supply  any 
information  as  required  by  the  PHA  pertinent  to  the 
proposed  assignment. 

c  The  HAP  contract  may  not  be  assigned  to  a  new  owner 
that  IS  debarred,  suspended  or  subject  to  a  limited  denial 
of  participauon  under  HUD  regulations  (sec  24  Code  of 
Federal  Regulations  Part  24). 

d  The  HAP  contract  may  not  be  assigned  to  a  r»cw  owner  if 
HUD  has  prohibited  such  assignment  because: 

( 1 )  The  Federal  government  has  instituted  an  adminis- 
trative or  judicial  action  against  the  owner  or  pro- 
posed new  owner  for  violation  of  the  Fair  Housing 
Act  or  other  Federal  equal  opportunity  requirements, 
and  such  action  is  pending;  or 

(2)  A  court  or  administrative  agency  has  determined 
that  the  os^ner  or  proposed  new  owner  violated  tfae 
Fair  Housing  Act  or  other  Federal  equal  opportunity 
requirements. 

e  The  HAP  contract  may  not  be  assigned  to  a  new  owner  if 
the  new  owner  (including  a  principal  or  other  interested 
party )  is  the  parent,  child,  grandparent,  grandchild,  titter 
or  brother  of  any  member  of  the  family,  unless  the  PHA 
has  determined  (and  has  notified  the  family  of  such 
deterrnmation)  that  approving  the  auignment,  notwith- 
standing such  relationship,  would  provide  reasooable 
accommodation  for  a  family  member  who  is  a  person 
with  disabilities. 

f  The  PHA  may  deny  approval  to  assign  the  HAP  contract 
if  the  owner  or  proposed  new  owner  (including  a  princi- 
pal or  other  interested  party): 

(1)  Has  violated  obligations  under  a  bousing  assistance 
payments  contract  under  Section  8; 

(2)  Has  committed  fraud,  bribery  or  any  other  corrupt  or 
criminal  act  m  connection  with  any  Federal  housing 
program; 

(3)  Has  engaged  in  any  drug-related  criminal  activity  or 
any  violent  criminal  activity; 

(4)  Has  a  history  or  practice  of  non-compliance  with  the 
HQS  for  units  leased  under  the  Section  8  tenant- 
based  programs,  or  non-compliance  with  applicable 
housing  standards  for  units  leased  with  project- 
based  Section  8  assistaiKC  or  for  units  leased  under 
any  other  Federal  bousing  program; 

(5)  Has  a  history  or  practice  of  failing  to  terminate 
tenancy  of  tenants  assisted  under  any  Federally  as- 
sisted housmg  program  for  activity  engaged  in  by 
the  tenant,  any  member  of  the  household,  a  guest  or 
another  person  under  the  control  of  any  member  of 
the  household  that: 

(a)  Threatens  the  right  to  peaceful  enjoyment  of  the 
premises  by  other  residents; 
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(b)  Threatens  the  health  or  safety  of  other  residenu. 
of  employees  of  the  PHA,  or  of  owner  employ- 
ees or  other  persons  engaged  in  management  of 
the  housing; 

(c)  Threatens  the  health  or  safety  of,  or  the  right  to 
peaceful  enjoyment  of  their  residents  by,  per- 
sons residing  in  the  immediate  vicinity  of  the 
premises;  or 

(d)  Is  drug-related  criminal  activity  or  violent  crimi- 
nal activity; 

(6)  Has  a  history  or  practice  of  renting  units  that  fail  to 
meet  State  or  local  housing  codes;  or 

(7)  Has  not  paid  Sute  or  local  real  estate  uxes,  fines  or 
nsessments. 

The  new  owner  must  agree  to  be  bound  by  and  comply 
with  the  HAP  contract.  The  agreement  must  be  in 
writing,  and  in  a  fonn  acceptable  to  the  PHA.  The  new 
owner  must  give  the  PHA  a  copy  of  the  executed  agree- 
ment. 


15. 


16. 


Written  Notices.  Any  notice  by  the  PHA  or  the  owner  in 
connection  with  this  contract  must  be  in  writing. 

Entire  Agreement:  Interpretation 

a.  The  HAP  contract  contains  the  entire  agreement  between 
the  owner  and  the  PHA. 

b.  The  HAP  contract  shall  be  interpreted  and  implemented 
in  accordance  with  HUD  requirements,  including  the 
HUD  program  regulations  at  24  Code  of  Federal  Regu- 
lations Pan  982. 
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Housing  Assistance  Payments  Contract 
(HAP  Contract) 

Section  8  Tenant-Based  Assistance 
Housing  Choice  Voucher  Program 


Part  C  of  HAP  Contract:   Tenancy  Addendum 
I.     S«ctioii  8  VoBclier  Progrim 

d  The  o*ner  is  leasing  Uic  contract  unit  to  the  tenant  tor 
occupancy  by  the  tenant  s  family  ^vith  assistance  lor  d 
tenancy  under  the  Section  S  housing  choice  voucher  pro  5 

gram  (voucher  program)  ot  the  United  States  Department 
ot  Housing  and  Urban  Devel^ipmeni  (HUOi 

b  The  owner  has  entered  in  to  a  Housing  .Assisunce  Payments 
Contract  (HAP  contract)  *iih  the  PHA  under  the  voucher 
program  Under  the  H.AP  contract,  the  PHA  will  make 
housing  assistance  payments  to  the  owner  to  assist  the 
tenant  in  leasing  the  unit  from  the  owner 

1.     Lease 

a  The  owner  has  given  the  PHA  a  copy  of  the  lease,  including 
any  revisions  agreed  by  the  owr>cr  and  the  tenant  The 
ownercertifiesihai  the  terms  of  the  lease  are  in  accordance 
with  all  provisions  of  the  H.AP  contract  and  that  the  lease 
.Deludes  the  tenancy  addendum 

b  The  tenant  shall  have  the  nght  to  enforce  the  tenancy 
addendum  againsn  the  owner  it  there  is  any  conflict 
between  ihc  tenancy  addendum  and  anv  other  prov  isions  of 
tne  lease,  the  language  oi  the  tenaiKy  addendum  shall 
control 
J.     l'»e  of  Cootnct  Unit 

i  During  the  lease  term,  the  family  will  reside  in  the  contract 
unit  with  assistance  under  the  voucher  program 

b  The  composition  of  the  household  must  be  approved  by  the 
PH.A  The  tamily  must  promptly  inform  the  PHA  of  the 
birh,  adoption  or  court-awarded  custody  o( i  child  CXher 
persons  may  not  be  added  to  the  household  without  pnor 
wntten  approval  of  the  owner  and  the  PHA 

c       The  contract  unit  may  only  be  used  tor  residence  by  the  6. 

PHAapproved  household  members  The  unit  must  be  the 
family's  only  residence  Members  of  the  household  may 
engage  in  legal  profitmaking  activities  incidental  to  pn- 
mar\  use  of  the  unit  for  residence  by  members  of  the  family 

d      The  tenant  mav  not  sub, ease  or  let  the  unit 
:       The  tenant  rr.j,  not  assign  the   ease  or  transfer  the  unit 
4.      Rent  (o  Owner 

i       The   inilia.    ren;   '.o  owner  mav    no;  cvcecd  the   amount 
approved  5y  tne  PH.A  m  accordance  with  HUD  require- 
ments 
b      CTianges  in  the  rent  to  owner  shall  t>c  determined  by  the 
provisions  of  the  lease    However,  the  owner  may  not  raise 
the  rent  dunng  the  initial  term  of  the  lease 
c       IXinng  the  term  of  the  lease  (including  the  initial  term  ot  the 
lease  and  any  extension  term  I.  the  rent  to  ow  ner  may  at  no 
lime  exceed 
I  .    The  reasonable   rem   tor   the   unit  as  most  recently 
determined  or  redetermined  by  the  PH.-*i  in  accordance 
with  HLiD  requirements,  or 


U.S.  D«partiT>ent  of  Housing 
and  Urtxn  Development 

Office  of  Public  and  Indian  Housing 


(2)  Rent  charged  by  the  owner  for  comparable  unassisted 
units  in  the  premises 

Family  Payment  to  Chvner 

a  The  family  is  responsible  for  paying  the  owner  any  portion 
of  the  rent  to  owner  that  is  not  covered  by  the  PHA  housing 
assistance  payment 

b  Each  month,  the  PHA  will  make  a  housing  assistance 
payment  to  the  owner  on  behalf  of  the  family  in  accordance 
w  ith  the  H  A?  contract.  The  amount  of  the  monthly  housing 
assistance  payment  will  be  detemuned  by  the  PHA  in 
accordance  with  HUD  requirements  for  a  tenancy  under  the 
Section  8  voucher  program. 

c  The  monthly  housing  assisUncc  payment  shall  be  credited 
against  the  monthly  rent  to  owner  for  the  contract  unit 

d  The  tenant  is  not  responsible  for  paying  the  portion  of  rent 
to  ov^ner  covered  by  the  PHA  housing  assistance  payment 
under  the  HAP  contract  between  the  owner  and  the  PHA.  A 
PHA  failure  to  pay  the  housing  assistance  payment  to  the 
owner  is  not  a  violation  of  the  lease.  The  owner  may  not 
terminate  the  tenaiKy  for  nonpayment  of  the  PHA  housing 
assistance  payment. 

e  The  owner  may  not  charge  or  accept,  from  the  family  or 
from  any  other  source,  any  payment  for  rent  of  the  unit  in 
addition  to  the  rent  to  owner.  Rent  to  owner  includes  all 
bousing  services,  maintenance,  utihties  and  appliances  to 
be  provided  and  paid  by  the  owner  in  accordance  with  the 
lease 

r  The  owner  must  immediately  return  any  excess  rent  pay- 
ment to  the  tenant. 

Other  Fees  aad  Charcei 

a  Rent  to  owner  does  not  mclude  cost  of  any  meals  or 
supportive  services  or  furniture  which  may  be  provided  by 
the  owner 

b  Theownermay  notrequircthc  tenant  or  family  members  to 
pay  charges  for  any  meals  or  supportive  services  or  furni- 
ture which  may  be  provided  by  the  owner  Nonpayment  of 
any  such  charges  is  not  grounds  for  termination  of  tenancy 

c  The  owner  may  not  charge  the  tenant  extra  amounts  for 
Items  customanly  included  m  rent  to  owner  in  the  locality, 
or  provided  at  no  additional  cost  to  unsubsidized  tenants  in 
the  premises 

MainteHaMcc,  Utilities,  and  Otfier  Services 

a.     Mainteaance 

( 1 )  The  owner  must  maintain  the  unit  and  premises  in 
acconlance  with  the  HQS 

(2)  Maintenance  and  replacement  (including  redecora- 
tion)  must  be  in  accordance  with  the  standard  practice 
for  the  building  concerned  as  csublished  by  the  owner. 
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b.  Utilities  aad  appliaaccs 

( 1 )  The  owner  must  provide  all  utilities  needed  to  comply 
with  the  HQS. 

(2)  The  owner  is  not  responsible  for  a  breach  of  the  HQS 
cauaed  by  the  tenant's  failure  to: 

(a)  Pay  for  any  utilities  that  arc  to  be  paid  by  the 
tenant. 

(b)  Provide  and  maintain  any  appliances  that  are  to  be 
provided  by  the  tenant. 

c.  Family  damage.  The  owner  is  not  responsi  ble  for  a  breac  h 
of  the  HQS  because  of  damages  beyond  normal  wear  and 
tear  caused  by  any  member  of  the  household  or  by  a  guest. 

d.  HoosiRg  services.  The  owner  must  provide  all  housmg 
services  as  agreed  to  in  the  lease. 

TermliutioB  of  Teaaacy  by  Owner 

a.  Reqairemeats.  The  owner  may  only  temiinate  the  tenancy 
in  accordance  with  the  lease  and  HUD  requirements. 

b.  Groaads.  During  the  term  ofthe  lease  (the  initial  term  of 
the  lease  or  any  extension  term),  the  owner  may  only 
terminate  the  tenancy  because  of: 

(1)  Serious  or  repeated  violation  ofthe  lease; 

(2)  Violation  of  Federal,  State,  or  local  law  that  imposes 
obligations  on  tiie  tenant  in  connection  with  the  occu- 
paiKy  or  use  ofthe  unit  and  the  premises; 

(3)  Criminal  activity  or  alcohol  abuse  (as  provided  in 
paragraph  c);  or 

(4)  Other  good  cause  (as  provided  in  paragraph  d). 

c.  Crimiaal  activity  or  alcohol  abase. 

( 1 )  The  owner  may  terminate  the  tenancy  during  the  term 
ofthe  lease  if  any  member  ofthe  household,  a  guest  or 
another  person  under  a  resident's  control  commits  any 
ofthe  following  types  of  criminal  activity: 

(a)  Any  criminal  activity  that  threatens  the  health  or 
safety  of,  or  the  right  to  peaceful  enjoyment  ofthe 
premises  by,  other  residents  (including  property 
management  staff  residing  on  the  premises); 

(b)  Any  criminal  activity  that  threatens  the  health  or 
safety  of,  or  the  ri^t  to  peaceful  enjoyment  of 
their  residences  by,  persons  residing  in  the  imme- 
diate vicinity  of  the  premises; 

(c)  Any  violent  criminal  activity  on  or  near  the  pre- 
mises; or 

(d)  Any  daug-related  criminal  activity  on  or  near  the 
premises. 

(2)  The  owner  may  termmate  the  tenancy  dunng  the  term 
ofthe  lease  if  any  member  ofthe  household  is: 

(a)  Fleeing  to  avoid  prosecution,  or  custody  or  con- 
finement after  conviction,  for  a  crmie,  or  attempt 
to  commit  a  crime,  that  is  a  felony  under  the  laws 
of  the  place  from  which  the  individual  flees,  or 
that,  in  the  case  of  the  Sute  of  New  Jersey ,  is  a  high 
misdemeanor,  or 

(b)  Violating  a  condition  of  probation  or  parole  under 
Federal  or  State  law. 


(3) 


10. 


r. 


(2) 


The  owner  may  terminate  the  tenancy  for  cnminal 
activity  by  a  household  member  in  accordance  with 
this  section  if  the  owner  determines  that  the  household 
member  has  committed  the  cnminal  activity,  regard- 
less of  whether  the  household  member  has  been  ar- 
rested or  convicted  for  such  activity 
(4)  The  owner  may  terminate  the  tenancy  dunng  the  term 
of  the  lease  if  any  member    of  the  household  has 
engaged  in  abuse  of  alcohol  that  threatens  the  health. 
safety  or  nght  to  peaceful  enjoyment  ofthe  premises  by 
other  residents. 
Otkcr  good  cause  for  terminatioa  of  tenancy 
(I)  Dunng  the  initial  lease  term,  other  good  cause  lor 
termination  of  tenancy  must  be  something  the  family 
did  or  failed  to  do. 

Dunng  the  initial  lease  term  or  during  any  extension 
term,  other  good  cause  includes: 

(a)  Disturbance  of  neighbors, 

(b)  Destruction  of  property,  or 

(c)  Livmg  or  housek.eepmg  habits  that  cause  damage 
to  the  unit  or  premises. 

After  the  initial  lease  term,  such  good  cause  includes: 

(a)  The  tenant's  failure  to  accept  the  owner's  offer  of 
a  new  lease  or  revision; 

(b)  The  owner's  desire  to  use  the  unit  for  personal  or 
family  use  or  for  a  purpose  other  than  use  as  a 
residential  rental  unit;  or 

(c)  A  busmess  or  economic  reason  for  termmaiion  of 
the  tenancy  (such  as  sale  ofthe  propeny,  renova- 
tion ofthe  unit,  the  owner's  desire  to  rent  the  unit 
for  a  higher  rent). 

Eviction  by  coart  actioa.  The  owner  may  only  evict  the 
tenant  by  a  court  action. 
Owner  notice  of  groaads 

(1) 


(3) 


At  or  before  the  beginning  of  a  court  action  to  evict  the 
tenant,  the  owner  must  give  the  tenant  a  notice  that 
specifies  the  grounds  for  termination  of  tenancy .  The 
nouce  may  be  included  in  or  combined  with  any  owner 
eviction  notice. 

(2)  The  owner  must  give  the  PHA  a  copy  of  any  owner 
eviction  notice  at  the  same  lime  the  owner  notifies  the 
tenant. 

(3)  Eviction  notice  means  a  notice  to  vacate,  or  a  complaint 
or  other  iniual  pleading  used  to  begin  an  ev  iction  action 
under  Sute  or  local  law 

L^ase:  Relation  to  HAP  Contract 

If  the  HAP  contract  terminates  for  any  reason,  the  lease  termi- 
nates automatically. 
PHA  Termination  of  Assistance 

The  PHA  may  terminate  program  assistance  for  the  family  for 
any  grounds  authorized  in  accordance  with  HUD  requirements. 
If  the  PHA  terminates  program  assistance  for  the  family,  the 
lease  terminates  automatically. 
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11     Fiinily  Move  0«t 

The  tenant  must  notify  ihc  PHA  and  the  owner  before  the 
family  mo»es  out  ot  the  jnii 
12.  S«c«rity  Deposit 

a       The  owner  may  coilcct  i  secuniy  deposit  from  the  tenant 
However,  the  PHA  ma\  prohibit  the  owner  from  collecting 
a  secorr.v  deposit  in  excess  of  private  martct  practice,  or  in 
excess  ot  amoiints  charged  by  the  owner  to  jnassisied 
tenants    Vny  such  PHArcquircd  rcstnction  must  bcspeci 
tied  m  the  H.AP  contract  i 
b       'Ahen  ine  familv  moves  out  of  tnc  conuaci  anit,  the  owner. 
laDject  to  State  and  local  law,  may  jsethc  secjntv  deposit, 
'.ncluding  any  mlcrest  on  the  deposit,  as  rcinibLirsemenl  lor 
a.iy  unpaid  rent  payable  by  the  tenant,  any  damages  to  the 
linn  or  anv  other  amoun;-,  ihai  the  tenant  owes  under  the 
Icaie 
C       ["he  owner  must  gi.e  the  tenant  a  list  ol  al!  items  charged 
arfains'.  the  sccuniv  dep<-)sn.  and  the  ami>uni  of  each  item 
\rtcr  deducting  the  amount,  il  any,  used  to  reinsbursc  the 
owner  me  owner  must  proniptiv  relund  the  !u).  amount  ol 
the  unused  balance  to  the  tenant 
d       If'iie  iccunlv  dcp«>sit  is  not  sutficient  to  en ver  amounts  the 
•.cnani  owes  under  the  lea>e,  ihe  owner  :;iav  collect  ihc 
balance  trom  me  '.CTiant 
l.t    Prohibition  of  Diicriminatioii 

In  accordance  with  applcable  equal  opportunitv  statutes,  Fx- 
ccutive  Orders,  and  regulations  me  owner  must  no*  discnmi- 
naie  against  any  person  because  of  race,  color  religion  sc\ 
naliorui  ongm,  age,  familia.  status  or  disabilitv  in  connection 
A  ith  the  lease 
14     (  oaflict  with  Other  Provmons  of  I  eiie 

a       The  ;errr.>  of  the  Lenanv  v  addendum  are  prescribed  bv  HI  [) 
i.'i  accordance  i*iLn  t  ederal  law  and  regulation,  as  a  condi 
lion  lor  federal  assisunce  to  the  tenant  and  tenant  s  family 
under  'he  Section  ■<  .  M-^ncr  program 
b      Incaoeotanv  con  tl.ct  bet  ween  the  pro  visionsoi  the  tenancy 
addendum  as  required  h\  HI  D.andans  other  pro*  isionsol 
the  lease  or  any  other  agreement  between  the  owner  and  the 
tenant,  the  requirements   ^'t   the   Hl'D  required   tenancy 
iddendurr.  shall  conu^oi 
[i    Changes  in  Lease  or  Rent 

i  The  tenant  and  the  owner  ma.  not  maiie  any  change  in  the 
tenancy  addendum  However,  if  the  lenan:  and  ific  owner 
agree  to  any  oLher  changes  in  the  lease,  such  changes  inust  be 
in  wntmg,  and  the  owner  must  immediately  give  the  PHA  a 
copy  of  Such  changes  The  lease,  including  any  changes 
must  be  in  acciiri^ancc  ^-.'.h  '.he  requireri'.enis  .\'.  the  iciiancv 
addendum 
b  In  the  following  cases,  tenant-based  assistance  s.iJii  not  be 
continued  unless  ihc  PH.\  has  approved  a  new  tenancy  in 
accordance  with  progran-.  requirements  arxJ  has  executed  a 
new  H.AP  jontract  wii.-i  the  owner 

(1)  It  'Jiere  arc  anv  changes  ;n  lease  requirements  governing 
tenant  or  owner  ■•esponsibilitics  !ck  utilities  or  app.i 
ances. 

(2)  If  'iKre  ire  any  changes  in  lease  provisions  governing 
the  term  of  the  icase 

(3)  If  the  family  moves  to  a  ne  *  un.'.,  even  it  the  unit  is  m  the 
same  building  or  complex 


PHA  approval  of  the  tenancy,  and  execution  of  a  new  HAP 
contract,  are  not  required  for  agreed  changes  in  the  lease 
other  than  as  specified  in  paragraph  b. 
The  owT>er  must  notify  the  PHA  of  any  changes  in  the  amount 
of  the  rent  to  owner  at  least  sixty  days  before  any  such 
changes  go  into  effect,  and  the  amount  of  the  rent  to  owner 
following  any  such  agreed  change  may  not  exceed  the 
reasonable  rent  for  the  unit  as  most  recently  determined  or 
redetermined  by  the  PHA  in  accordance  with  HUD  require- 
ments 


16. 


17. 


Notices 

Any  notice  under  the  lease  by  the  tenant  to  the  owner  or  by  the 
owner  to  the  tenant  must  be  in  wnting 

Dermitions 

Contract  unit  The  housing  unit  rented  by  the  tenant  with  assistance 
under  the  program 

Family  The  persons  who  may  reside  m  the  unit  with  assistance 
under  the  program 

HAP  contract  The  housing  assisunce  payments  contract  between 
the  PHA  and  the  owner  The  PHA  pays  housing  assistance  payments 
to  the  owner  in  accordance  with  the  HAP  contract. 
Hoasehold  The  persons  who  may  reside  in  the  contract  unit  The 
household  consisu  of  the  family  and  any  PHA-approved  live-in  aide 
I A  live -in  aide  is  a  person  who  resides  in  the  unit  to  provide  necessary 
supportive  services  for  a  member  of  the  family  who  is  a  person  with 
disabilities  i 

Housini;  quahty  standards  (HQS)  The  HUD  minimum  quality 
standards  for  housing  assisted  under  the  Section  8  tenant-based 
programs 

HID    The  V  S  Department  of  Housing  and  Urban  Development. 
Hl'D  reqdirements   HUD  requirements  for  the  Section  8  program 
HUD  requirements  are  issued  by  HUD  headquarters,  as  regulations, 
federal  Register  notices  or  other  bmdmg  program  directives 
Lease   The  wnttcn  agreement  between  the  owner  and  the  tenant  for 
ihe  lease  of  the  contract  umi  to  the  tenant    The  lease  includes  the 
tenancy  addendum  prescnbed  by  HUD 
PHA    Public  Housing  Agency 

Premises.  The  building  or  complex  m  which  the  contract  unit  is 
located,  including  common  areas  and  grounds 
Program  The  Section  8  housing  choice  voucher  program. 
Rent  to  owner  The  toul  monthly  rent  payable  to  the  owner  for  the 
contract  unit  The  rent  to  owner  is  the  sum  of  the  portion  of  rent 
payable  by  the  tenant  plus  the  PHA  bousing  assistance  payment  to 
the  owner 

.Section  8  Section  H  of  the  United  States  Housing  Act  of  1937  (42 
I  niied  Sutes  Code  14370 

Tenant  The  family  member  (or  members)  who  leases  the  unit  Irom 
the  owner 

Voucher  program  The  Section  8  housmg  choice  voucher  program 
L  nder  this  program,  HUD  prov  ides  funds  to  an  PHA  for  rent  subsidy 
on  behalf  of  eligible  families  The  tenancy  under  the  lease  will  be 
assisted  with  rent  subsidy  for  a  tenancy  under  the  voucher  program 
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Tonancy  Addendum 

Section  8  Tenant-Based  Assistance 

Housing  Choice  Voucher  Program 
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(To  be  attached  to  Tenant  Lease) 


b. 


a. 


SactioB  8  VoeciMr  Procnni 

a.  The  owner  is  leasing  the  contract  unit  to  Ihe  tenant  for 
oocupancy  l>y  die  teaant's  family  with  assistance  for  a 
tenancy  under  the  Section  8  bousing  choice  voucher  pro- 
gnin  (voucher  program)  of  the  United  States  Department 
of  Housing  and  Uibian  Development  (HUD), 
The  owner  has  entered  into  a  Housing  Assistaitce  Paymenu 
Contract  (HAP  contract)  with  the  PHA  under  die  voucher 
program.  Under  the  HAP  contract,  the  PHA  will  make 
housing  assistance  payments  to  the  owner  to  assist  the 
tenant  in  leasing  the  unit  from  the  owner. 

Lease 

a.  The  owner  has  given  the  PHA  a  copy  ofthe  lease,  including 
any  revisions  agreed  by  the  owner  and  the  tenant.  The 
owner  certifies  that  die  terms  ofthe  lease  are  in  accordance 
with  all  provisions  ofthe  HAP  contract  and  that  the  lease 
includes  the  tenancy  addendum. 

b.  The  tenant  shall  have  the  right  to  enforce  the  tenancy 
addendum  against  the  owner.  If  there  is  any  ccaflict 
between  the  tenancy  addendum  and  any  other  provisions  of 
the  lease,  the  language  of  the  tenancy  addendum  shall 
control. 

Use  of  Contract  Unit 

During  the  lease  term,  the  family  will  reside  in  the  contract 
unit  with  assistance  under  the  voucher  program. 

b.  The  compositioo  ofthe  household  must  be  approved  by  the 
PHA.  The  family  must  promptly  inform  the  PHA  ofthe 
birth,  adoption  or  court-awarded  custody  of  a  child  Other 
persons  nuty  not  be  added  to  the  household  without  prior 
written  approval  ofthe  owner  and  the  PHA. 

c.  The  contract  unit  may  only  be  used  for  residence  by  the 
PHA-ai^oved  household  members.  The  unit  must  be  the 
family's  only  residence.  Members  of  the  household  may 
ei^age  in  legal  profitmaking  activities  incidental  to  pri- 
mary use  ofthe  unit  for  residence  by  members  ofthe  family 

d.  The  teiumt  may  not  sublease  (h:  let  the  unit. 

e.  The  teiumt  may  not  assign  the  lease  or  transfer  the  unit 
Rent  to  Owner 

a.  The  initial  rent  to  owner  may  not  exceed  the  amount 
approved  by  the  PHA  in  accordance  with  HUD  require- 
ments. 

b.  Changes  in  the  rent  to  owner  shall  be  determined  by  the 
provisions  ofthe  lease.  However,  the  owner  may  not  raise 
the  rent  during  the  initial  term  ofthe  lease. 

c.  During  the  term  ofthe  lease  (including  the  initial  term  ofthe 
lease  and  any  extension  term),  the  rent  to  owner  may  at  no 
time  exceed: 

(1)  The  reasonable  rent  for  the  unit  as  most  recently 
determined  or  redetermined  by  the  PHA  in  acctMtlance 
with  HUD  requirements,  or 

(2)  Rent  charged  by  the  owner  for  comparable  unassisted 
units  in  the  premises. 


5.  Family  Payment  to  Owner 

a.  The  family  is  responsible  for  paying  the  owner  any  portion 
ofthe  rent  to  owner  Aat  is  not  covered  by  the  PHA  housmg 
assistance  payment. 

b.  Each  month,  the  PHA  will  make  a  housuig  assistance 
payment  to  the  owner  on  behalf  of  the  funily  in  accordance 
with  the  HAP  contract.  The  amount  ofthe  monthly  housing 
assistance  payment  will  be  determined  by  the  PHA  m 
accoixlance  with  HUD  requirements  for  a  tenancy  under  the 
Section  8  voucher  program. 

c.  The  monthly  housing  assistance  payment  shall  be  credited 
against  tiie  monthly  rent  to  ovmer  for  the  contract  unit. 

d.  The  tenant  is  not  responsible  for  paying  the  portion  of  rent 
to  owner  covered  by  the  PHA  bousing  assistance  payment 
under  the  HAP  contract  between  the  owner  and  the  PHA,  A 
PHA  failure  to  pay  the  housing  assistance  payment  to  the 
owner  is  not  a  violation  of  the  lease.  The  owner  may  not 
terminate  the  tenancy  for  nonpayment  ofthe  PHA  housing 
assistance  payment. 

c.  The  owner  may  not  charge  or  accept,  from  the  fanuly  or 
from  any  other  source,  any  payment  for  rent  of  the  unit  m 
addition  to  the  rent  to  owner.  Rent  to  owner  includes  all 
housing  services,  maintoiance,  utilities  and  appliances  to 
be  provided  and  paid  by  the  owner  in  accordaiKX  with  the 
lease. 

f  The  owner  must  immediately  return  anj'  excess  rent  pay- 
ment to  the  tenant. 

6.  Other  Fees  and  Charges 

a.  Rent  to  owner  does  not  include  cost  of  any  meals  or 
supportive  services  or  furniture  which  may  be  provided  by 
the  owner. 

b.  The  owner  may  not  require  the  tenant  or  family  members  to 
pay  charges  for  any  mieais  or  supportive  services  or  furni- 
ture which  may  be  provided  by  the  owna.  Nonpayment  of 
any  such  charges  is  not  grounds  for  termination  of  tenancy 

c.  The  owner  may  not  charge  the  tenant  extra  amounts  for 
items  customarily  included  in  rent  to  owner  in  the  locality, 
or  provided  at  no  additional  cost  to  unsubsidized  tenants  in 
the  premises. 

7.  Maintenance,  Utilities,  and  Other  Services 

a.  Maintenance 
The  owner  must  maintain  the  unit  and  premises  m 
accordance  with  the  HQS. 

Maintenance  and  replacement  (including  rcdecora- 
tion)  must  be  in  accordance  with  the  |tandard  pracuce 
for  the  building  concerned  as  esublished  by  the  owner. 

b.  Utilities  and  appliances 

( 1 )  The  owner  must  provide  all  utilities  needed  to  comply 
with  the  HQS. 

(2)  The  owner  is  not  responsible  for  a  breach  ofthe  HQS 
caused  by  the  tenant's  failure  to: 


(1) 


(2) 
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la)  Pay  for  any  utilities  that  are  to  be  ptaid  by  the 
tenant 

(b)  Provide  and  maintain  any  appliances  that  arc  lobe 
provided  by  the  tenant 

c.  Family  damage  The  owner  is  not  responsible  for  a  breach 
of  the  HQS  because  of  damages  beyond  normal  wear  and 
tear  caused  by  any  member  of  the  household  or  by  a  guest. 

d.  HoasiBf  services  The  owner  must  provide  all  housing 
services  as  agreed  to  in  the  lease 

Tenninatioa  of  Tenancy  by  Owner 

a      Reqiiireme«ti  Theownermay  only  terminate  the  tenancy 

m  accordance  with  the  lease  and  HUD  requirements 
b      Groandj    During  the  term  of  the  lease  (the  initial  term  of 

the  lease  or  any  extension  term),  the  owner  may  only 

terminate  the  lenaiKy  because  of 

( 1 1   Senous  or  repeated  violation  of  the  lease. 

(2)  Violation  of  Federal,  Sute,  or  local  law  that  unposes 
obligations  on  the  tenant  m  connection  with  the  occu- 
pancy or  use  of  the  unit  and  the  premises. 

(3)  CnminaJ  activity  or  alcohol  abuse  (as  provided  in 
paragraph  c).  or 

(4 1   Otlicr  good  cause  (as  provided  in  paragraph  d| 

c      Criminal  activity  or  alcohol  abuse. 

( I ;  The  owner  may  terminate  the  tenancy  dunng  the  term 
of  the  lease  if  any  member  of  the  hou.sehold,  a  guest  or 
another  person  under  a  resident  s  control  commits  any 
of  the  following  types  of  criminal  activity 

(a)  .\ny  criminal  activity  that  threatens  the  health  or 
safety  of,  or  the  right  to  peaceful  enjoyment  of  the 
premises  by,  other  residents  (mcludmg  [xoperly 
Oianagcment  staff  residmg  on  the  prcnuses), 

lb)  Any  criminal  activity  thai  threatens  the  health  or 
safety  of,  or  the  nghi  to  peaceful  enjoyment  of 
their  residences  by.  persons  residing  in  the  imme- 
diate viciniiy  of  the  premises. 

(c)  Any  violent  cnminal  activity  on  or  near  the  pre- 
mises, or 

(d)  Any  drug-related  crtrtuna!  activity  on  or  near  the 
premises 

i2)  The  owner  may  terminate  the  tenancy  dunng  the  term 
of  the  lease  if  any  member  of  the  household  is 

(a)  Fleeing  to  avoid  [>ro&ecution.  or  custody  or  con- 
finement after  conviction,  for  a  crime,  or  attempt 
10  commit  a  crime,  that  is  a  felony  under  the  laws 
of  the  place  from  which  the  individual  (lees,  or 
that,  in  the  case  of  tJie  Stale  of  New  Jersey,  is  a  high 
misdemeanor,  or 

(b)  Violating  a  condition  of  probation  or  parole  under 
.Federal  or  State  law. 

(3)  The  owner  may  tcrmmate  the  tenancy  for  cnminal 
activity  by  a  household  member  in  accordance  with 
this  section  if  the  owner  determines  that  the  household 
member  has  committed  the  cnminal  activity,  regard- 
less of  whether  the  household  member  has  t>een  ar- 
rested or  convicted  for  such  activity 


(4)  The  owiter  may  lerrainate  the  tenancy  dunng  the  tenn  of 
the  lease  if  any  member  ofthc  household  has  engaged  in 
abuse  of  alcohol  that  ttvealens  the  health,  safety  or  right 
to  peaceful  enjoyment  of  the  premises  by  other  residents. 

d      Other  good  cause  for  terminatioB  of  tenancy 

( 1 )  Dunng  the  initial  lease  term,  other  good  cause  for 
termination  of  tenancy  must  be  something  the  family 
did  or  failed  to  do. 

(2)  Dunng  the  iniual  lease  tenn  or  during  any  extension 
term,  other  good  cause  includes: 

(a)  Disturbance  of  neighbors, 

(b)  Destruction  of  property,  or 

(c)  Livmg  or  bousekoeping  habits  that  cause  damage 
to  the  unit  or  premises. 

(3)  After  the  initial  lease  term,  such  good  cause  includes: 

(a)  The  tenant's  failure  to  accept  the  owner's  offer  of 
a  new  lease  or  revision; 

(b)  The  owner's  desire  to  use  the  unit  for  personal  or 
family  use  or  for  a  purpose  other  than  use  as  a 
residential  rental  unit;  or 

(c )  A  business  or  economic  reason  for  termination  of 
the  tenancy  (such  as  sale  of  the  property,  renova- 
tion of  the  unit,  the  owner's  desire  to  rent  the  unit 
for  a  higher  rent), 

e.  Eviction  by  court  action.  The  owner  may  only  evict  the 
tenant  by  a  court  action. 

f     Owner  notice  of  grounds 

( 1 )  At  or  before  the  t>eginning  of  a  court  action  to  evict  the 
tenant,  the  owner  must  give  the  tenant  a  notice  that 
specifies  the  grounds  for  termination  of  tenancy.  The 
nouce  may  be  included  in  or  combined  with  any  owner 
eviction  notice. 

(2)  The  owner  must  give  the  PHA  a  copy  of  any  owner 
eviction  notice  at  the  same  time  the  owner  notifies  the 
tenant. 

(3)  Eviction  notice  means  a  notice  to  vacate,  or  a  complaint 
or  other  initial  pleading  used  to  begm  an  eviction  action 
under  State  or  local  law.  ^ 

9.  Lease:  Relation  to  HAP  Contract 

If  the  HAP  contract  termmates  for  any  reason,  the  lease  termi- 
nates automatically. 

10.  PHA  Termination  of  Assistance 

The  PHA  may  terminate  program  assistance  for  the  family  for 
any  grounds  authorized  m  accordance  with  HUD  requirements. 
If  the  PHA  terminates  program  assistance  for  the  family,  the 
lease  terminates  automatically. 

11.  Family  Move  Out 

The  tenant  must  notii>  the  PHA  and  the  owner  before  the 
family  moves  out  of  the  unit. 

12.  Security  Deposit 

a  The  owner  may  collect  a  security  deposit  from  the  tenant. 
(However,  the  PHA  nuy  prohibit  the  owner  from  collecting 
a  security  deposit  in  excess  of  private  market  practice,  or  in 
excess  of  amounts  charged  by  the  owner  to  unassisted 
tenants.  Any  such  PH  A-required  restriction  must  be  speci- 
fied m  the  HAP  contract.) 


Previous  editions  are  obsoleM 
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b.  When  the  family  moves  out  of  the  contract  unit,  the  owner, 
subject  to  Sute  and  local  law,  may  use  the  security  deposit, 
including  any  interest  on  the  deposit,  as  reimbursement  for 
any  unpaid  rent  payable  by  the  tenant,  any  damages  to  the 
unit  or  any  other  amounts  that  the  tenant  owes  under  the 
lease. 

c .  The  owner  must  give  the  tenant  a  list  of  all  items  charged 
against  the  security  deposit,  and  the  amount  of  each  item. 
After  deducting  the  amount,  if  any,  used  to  reimburse  the 
owner,  the  owner  must  prompdy  refund  the  full  amount  of 
the  unused  balance  to  the  tenant. 

d.  If  the  security  deposit  is  not  sufficient  to  cover  amounts  the 
tenant  owes  under  the  lease,  the  owner  may  collect  the 
balance  from  the  tenant 

13.  ProhibitioaefDiscriiaiMtlon 

In  accordance  with  applicable  equal  opportunity  statutes.  Ex- 
ecutive Orders,  and  r^ulations,  the  owner  must  not  discrimi- 
nate against  any  person  because  of  race,  color,  religioo,  sex, 
national  origin,  age,  ftmilial  status  or  disability  in  connection 
with  the  lease. 

14.  CoalUctwitli  Other  Provislou  of  Lease 

a.  The  temuofthe  tenancy  addendum  are  prescribed  by  HUD 
in  accordipce  with  Federal  law  and  regulation,  as  a  condi- 
tion for  Federal  assistance  to  the  toiant  and  tenant's  family 
under  the  Section  8  voucher  program. 

b.  In  case  of  any  conflict  between  the  pro  visions  of  the  tenancy 
addendum  as  required  by  HUD.  and  any  other  provisions  of 
the  lease  or  any  other  agreement  between  the  owner  and  the 
tenant,  the  requirements  of  the  HUD-required  tenancy 
addendum  shall  control. 

15.  Changes  in  Lease  or  Rent 

a.  The  tenant  and  the  owner  may  not  make  any  change  in  the 
tenancy  addendum.  However,  if  the  tenant  and  the  owner 
agree  to  any  odier  changes  in  die  lease,  such  changes  must  be 
in  writing,  and  the  owner  must  immediatdy  give  die  PHA  a 
copy  of  such  changes.  The  lease,  including  any  changes, 
must  be  in  accordance  with  the  requirements  of  the  tenancy 
addendum. 

b.  In  the  following  cases,  tenant-based  assistance  shall  not  be 
contiDued  unless  the  PHA  has  approved  a  new  tenancy  in 
aooonlance  with  piogram  requirements  and  has  executed  a 
new  HAP  coolnct  with  the  owner 

(1)  Iftbere  are  any  changes  m  lease  requiremenu  governing 
tenant  or  owner  responsibilities  for  utilities  or  appU- 
ances; 

(2)  If  there  are  any  changes  in  lease  provisions  governing 
the  term  of  the  lease; 

(3 )  If  the  family  moves  to  a  new  unit,  even  if  the  unit  is  in  the 
same  building  or  complex. 

c.  PHA  approval  of  the  tenancy,  and  execution  of  a  new  HAP 
contract,  are  not  required  for  agreed  dianges  in  the  lease 
other  than  as  specified  in  paragraph  b. 

d.  The  owner  must  notify  the  PHA  ofany  changes  in  the  amount 
of  the  rent  to  owner  at  least  sixty  days  before  any  such 
changes  go  into  effect,  and  tfie  amomt  of  the  tent  to  owner 
following  any  such  agreed  change  may  not  exceed  the  reason- 
able rent  fior  the  unit  as  most  recently  determined  or  redMr- 
mined  by  (he  PHA  in  aocordanoe  widi  HUD  requiremenu. 


16.  Notices 

Any  notice  under  the  lease  by  the  tenant  to  the  owner  or  by  the 
owner  to  the  tenant  must  be  in  writing. 

17.  Definitions 

Contract  unit.  The  housing  unit  rented  by  the  tenant  with  assistance 

under  the  program. 

Family.   The  persons  who  may  reside  in  the  unit  with  assistance 

under  the  program. 

HAP  contract.  The  housing  assistance  payments  contract  between 

the  PHA  and  the  owner.  The  PHA  pays  housing  assistance  payments 

to  the  owner  in  accordance  with  the  HAP  contract. 

Household.  The  persons  who  may  reside  m  the  contract  unit.  The 

household  consists  of  the  family  and  any  PHA-approved  li  vc-m  aide. 

(A  live-in  aide  is  a  person  who  resides  in  the  unit  to  pro  vide  necessary 

supportive  services  for  a  member  of  the  family  who  is  a  person  with 

disabilities.) 

Housing  qnallty  standards  (HQS).  The  HUD  minimum  quality 

standards  for  housing  assisted  under  the  Section  8  tenant-based 

programs. 

HUD.  The  U.S.  Department  of  Housing  and  Urban  Development 

HUD  rvqurenenU.  HUD  requiremenu  for  the  Section  8  program. 

HUD  requiremenu  are  issued  by  HUD  headquarters,  as  regulations. 

Federal  Register  notices  or  other  binding  program  directives. 

Lease.  The  written  agreement  between  the  owner  and  the  tenant  for 

the  lease  of  the  contract  unit  to  the  tenant  The  lease  includes  the 

tenancy  addendum  prescribed  by  HUD. 

PHA.  Public  Housing  Agency. 

Premises.  The  building  or  complex  in  which  the  contract  unit  is 

located,  including  common  areas  and  gromds. 

Program.  The  Section  8  housing  choice  voucha  program. 

Rent  to  owner.  The  total  mondily  rent  payable  to  the  owner  for  the 

contract  unit.  The  rent  to  ovimer  is  the  sum  of  the  portion  of  rent 

payable  by  die  tenant  plus  the  PHA  housing  assistance  payment  to 

the  owner. 

Section  8.  Section  8  of  the  United  States  Housing  Act  of  1937  (42 

United  Sutes  Code  14370- 

Tenant.  The  family  member  (or  members)  who  leases  the  unit  from 

the  owner. 

Vonckcr  program.  The  Section  8  housing  choice  voucbv  program. 

Under  this  f»ogram.  HUD  provides  funds  to  an  PHA  for  rent  subsidy 

on  behalf  of  eligible  families.  The  tenancy  lader  the  lease  wiU  be 

assisted  with  rent  subsidy  for  a  tenancy  under  die  voucher  program. 
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Mousing  Assistance  Payments  Contract 
Manufactured  Home  Space  Rental 

Section  8  Tenant-Based  Assistance 
Housing  Choice  Voucher  Program 


U.S.  Department  of  Housing 
and  UrtMn  Development 

Office  of  Public  and  Indian  Housing 

0MB   .Approval    Pending 


Instructions  for  use  of  HAP  Contract 

This   form   of  Housing   Assistance   Payments   Contract   (HAP 
conlracti  is  used  to  provide  Section  8  lenanlbased  rental  assis 
tance  for  manufactured  home  space  rental  b>  an  eligible  low 
income   family    under   the   housing  choice   voucher   program 
(voucher  program)  of  the  U  S  Depanment  of  Housing  and  Urban 
D«velopment  (HUD) 

The  main  regulation  for  the  voucher  program  is  24  Code  of 
Federal  Regulations  Part  982  Assistance  for  manufactured 
home  space  rental  is  a  "special  housing  type"  in  the  voucher 
program  Special  voucher  program  requirements  for  special 
housing  types  are  described  m  Subpart  M  at  Part  "^82 
The  local  voucher  program  is  administered  by  a  public  housing 
agency  (PHA)  The  HAP  contract  for  manufactured  home  space 
rental  is  an  agreement  between  the  PHA  and  the  owner  of  a 
manufactured  home  space  leased  by  an  assisted  family  (manu- 
factured home  space  owner)  The  family  owns  a  manufactured 
home  During  the  lease  term,  the  family  w  ill  occupy  a  manufac- 
tured home  located  on  the  leased  space 

Use  of  tkis  form 

The  HAP  contract  has  three  pans; 

Part  ,A     Contract  information  (fill-ins) 

See  section  by  section  instructions 

Part  B     Body  of  contract 

Pan  C     Tenancy  addendum 
Use  of  this  H.\P  contract  is  required  by  HUD     Modification  of 
the  HAP  contract  is  not  permitted     The  HAP  contract  must  be 
word-for-word  in  the  form  prescribed  by  HUD 

However,  the  PHA  may  choose  to  add  the  following; 

0  Language  that  prohibits  the  owr>er  from  collecting  a  security 
deposit  in  excess  of  private  market  practice,  or  in  excess  of 
amounts  charged  by  the  owner  to  unassisted  tenants  Such 
a  prohibition  must  be  added  to  Part  A  of  the  HAP  contract 

o  Language  that  defines  when  the  nousing  assistance  payment 
by  the  PH.A  is  deemed  received  by  the  owner  (e  g  .  upon 

ma. ling  b>  the  PH.A  or  upon  aciual  receipt  by  the  owner) 
Such  language  must  be  added  to  Part  ,A  of  the  H.AP  contract 

To  prepare  the  H.AP  contract,  till  in  all  contract  information  in 
Part  A  of  the  contract  Pan  A  must  then  be  executed  by  the 
manufactured  home  space  owner  and  the  PHA 

The  public  reporting  burden  tor  this  collection  of  inforrnation  is  estimated  to  average  1 
hour  per  contract,  including  the  time  for  reviewing  the  contract,  signing  it,  gathering 
and  maintaining  the  data,  certifying,  completing,  and  submitting  the  infonnation  between 
the  PHA  and  Owner.   Section  8  of  the  U.S.  Housing  Act  of  1937  (42  U.S.C.1437f)  is  the 
authority  for  this  contract;  respondenct  receive  a  benefit. 


How  to  fill  in  Part  A 

Section  by  sccrion  iBstructioas 

Section  2    Tenant 

Enter  full  name  of  tenant 

Section  3     Manvfactured  Home  Space 

Enter  address  and  designation  of  manufactured  home  space 

Section  4     HoHsehoid  Members 

Enter  full  names  of  all  PHA -approved  household  members. 
Specify  if  any  such  p>erson  is  a  live-in  aide  -  a  person  approved 
by  the  PHA  to  reside  in  the  manufactured  home  to  provide 
supportive  services  for  a  family  member  who  is  a  person  with 
disabilities. 

Section  5     Initial  Lease  Terra 

Enter  first  date  and  last  date  of  mitial  lease  term 

The  initial  lease  term  must  be  for  at  least  one  year.  However,  the 
PHA  may  approve  a  shorter  initial  lease  term  if  the  PHA 
determines  that 

o    Such  shorter  term  would  improve  housing  opportunities 
for  the  tenant,  and 

0    Such  shorter  term  is  the  prevailing  local  market  practice. 
Section  6    Initial  Space  Rent 

Enter  the  amount  of  the  monthly  rem  to  owner  for  the  space 
during  the  initial  lease  term.  The  rent  to  owner  includes  owner 
maintenance  and  management  charges  for  the  space,  and  charges 
for  owner-paid  utilities.  However,  rent  to  owner  does  not 
include  tenant-paid  utilities. 

The  PHA  must  determine  that  iJie  rent  to  owner  for  the  space  is 
reasonable  in  comparison  to  rent  for  other  comparable  unas- 
sisted spaces  During  the  initial  lease  term,  the  owner  may  not 
raise  the  rent  to  owner 
Section  7.  Hoosing  Assistance  Payment 
Enter  the  initial  amount  of  the  monthly  housing  assistance  payment. 
Secuon  8     Utilities 

The  lease  and  the  HAP  contract  must  specify  what  utilities  are  to 
be  supplied  by  the  owner,  and  what  utilities  are  to  be  supplied  by 
the  tenant  Fill  in  section  8  to  show  who  is  responsible  to  provide 
or  pay  for  utilities 
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Housing  Assistance  Payments  Contract 
Manufactured  Home  Space  Rental 
Section  8  Tenant-Based  Assistance 
Housing  Choice  Voucher  Program 


U.S.  Departmant  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


Part  A  of  the  HAP  Coatract:   Contract  Information 

(To  prepare  the  contract,  fill  out  all  contract  information  in  Part  A.) 

1 .  Contents  of  Contract 

The  purpose  of  this  HAP  contract  is  to  assist  the  household  to  lease  a  manufactured  home  space  (space)  from  the  owner  The  HAP 
contract  has  three  parts: 
Pan  A:   Contract  Information 
Part  B:  Body  of  Contract 
Part  C:  Tenancy  Addendum 

2.  Tenant 


3.     Mannfactnred  Hone  Space:  Addrcu  and  Designation 


4.     Hoatehold  Menbers 

The  following  persons  may  reside  in  the  manufactured  home  and  space.  Other  persons  may  not  be  added  to  the  household  without 
prior  written  approval  of  the  owner  and  the  PHA. 


5 


Initial  Lease  Term    (mm/dd/yyyy) 

The  initial  lease  term  begins  on:   

The  initial  lease  tenn  ends  on:       

6.    Initial  Space  Rent 

The  initial  rent  to  owner  for  the  space  is:  S . 


During  the  initial  lease  term,  the  owner  may  not  raise  the  rent  to  owner 


7.    InlHnl  H»«sinc  AssUtancc  Payncnt 

The  HAP  contract  term  commences  on  the  first  day  of  the  initial  lease  term.  At  the  beginning  of  the  HAP  contract  term,  the  amount 
of  the  housing  assistance  payment  by  the  PHA  to  the  owner  is  $. 


per  month. 


The  amount  of  the  monthly  housing  assistance  payment  by  the  PHA  to  the  owner  is  subject  to  change  dunng  the  HAP  contract 
term  in  accordance  with  HUD  requirements. 
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8      Utilities  and  Appliances 

'rie  jwne'  sfiaD  provKSe  or  pj^  'o'  '.t\e  utilities  and  appliances  indicated  below  Dy  an  *0"    The  'enant  shall  ptovitJ*  or  pay  for  the  ulilitms  and  appliances  indicatad 
Deio*  Dy  a  "T"    Unless  otnerwise  specifwd  Deio*   !he  owner  shaH  pay  'or  ad  utilities  and  appliances  provided  by  the  owner 


Item 

Specify  fuel  type                                                           |  Provided  by 

Paid  by 

Healing 

Natural  gas                Bottle  gas     1          Oil  or  Electnr               Coal  or  Other 

Cooking 

[          Natu'ai  gas               Bottle  gas     |       j  Oil  or  Eiectnc    j       j  Coal  or  Other 

t 

y\a;er  Meal  "g 

Natura   gas               Bottle  gas               Oil  or  Eiectnc              Coal  or  Other 

Oine'  Electric 

Water 

Sewer 

Trash  Collection 

Ajr  Conditioning 

N/A 

Refrigerator 

N/A 

Range/Microwave 

N/A 

Other  (specify) 

Signature*: 

PutHic  Housing  Agency 


Pnm  o«  Type  NjfTM  o(  pma 


Owner 

Pnri  Of  Type  Nama  o<  Owner 


Stgnitun 


Signature 


Pnm  Of  Type  N«<ne  »no  Title  ot  Signatory 


Pnnl  or  Type  Nafne  ana  Title  o(  Signatory 


Oale  imnvtXVyyyy) 


Oala  (mnVddryyyy) 


Mail  Payments  to: 


Address  (street,  crty  Stale,  ^ip) 
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Housing  Assistance  Payments  Contract 
IManufactured  Home  Space  Rental 
Section  8  Tenant-Based  Assistance 
Housing  Choice  Voucher  Program 


U.S.  OepartmerH  of  Housing 
and  UrtMn  Development 

Office  o(  Put>iic  and  lr)dian  Housir>g 


Part  B  of  HAP  Cootract:  Body  of  Contract 

1 .  Purpose 

a.  This  is  a  HAP  contract  between  the  PHA  and  the  owner  The 
HAP  ooatract  is  eolcred  to  help  the  family  pay  rent  for  the 
tnanuiactuied  bane  space  (space)  desciibed  in  Part  A  of  the 
HAP  contract  with  monthly  assistance  payments  from  the  PHA 
under  the  Scctioo  8  voucher  program  (see  HUD  program 
i^ulatkms  at  24  Code  of  Federal  Regulations  Part  982). 

b.  During  the  HAP  contract  term,  the  PHA  will  pay  housing 
assistance  payments  to  the  owner  in  accordance  with  the 
HAP  cootract.  The  housing  assistance  payments  by  the 
PHA  auist  the  tenant  to  lease  the  space  flrom  the  owner. 
The  HAP  contract  only  applies  to  the  space  and  household 
identiHed  in  Part  A  (including  any  PHA-approved  changes 
in  household  composition  in  acc<xdance  with  this  contract). 

2.  Lease  of  Maaaftctiired  Home  Space 

a.  The  PHA  has  approved  the  leasing  of  the  space  in  accor- 
dance widj  requirements  of  the  Section  8  voucher  program. 

b.  The  lease  for  the  space  must  include  word-for-word  all 
provisions  of  the  tenancy  addendum  required  by  HUD 
(Part  C  of  the  HAP  contract). 

c.  The  owner  certifies  that: 

( 1 )  The  owner  and  the  tenant  have  entered  into  a  lease  for 
the  space  that  includes  all  provisions  of  the  tenancy 
addendum. 

(2)  The  lease  is  in  a  standard  form  that  is  used  in  the 
locality  by  the  owner  for  rental  of  a  manufactured 
home  space  and  that  is  used  for  other  unassisted 
tenants  in  die  manufactured  home  park. 

(3)  The  lease  is  consistent  with  State  and  local  law 

d.  The  owner  is  responsible  for  screening  the  family's  be- 
havior or  suiubility  for  tenancy.  The  PHA  is  not  respon- 
sible for  such  screening.  The  PHA  has  no  liability  or 
responsibility  to  the  owner  or  other  persons  for  the  family '  s 
behavior  or  the  family's  conduct  in  tenancy. 

3      Housing  Quality  Standards 

a.  The  PHA  shall  not  make  any  housing  assistance  payments 
if  the  housing,  including  the  space  and  the  manufactured 
home,  does  not  comply  with  the  HQS,  regardless  of  whether 
the  failure  is  caused  by  the  owner  or  by  the  household. 

b.  The  PHA  may  inspect  the  mobile  home  park.,  the  space 
and  the  manufactured  home  at  such  times  as  the  PHA 
determines  necessary  to  ensure  that  the  unit  is  in  accor- 
dance with  the  HQS. 

c.  The  PHA  must  notify  the  owner  and  the  tenant  of  any  HQS 
defecU  shown  by  the  inspection. 

d.  The  owner  must  provide  all  maintenance  and  manage- 
ment services  for  the  space  as  agreed  to  in  the  lease. 


Term  of  HAP  Contract 

a.  Relatiou  to  lease  term.  The  term  of  the  HAP  contract 
begins  on  the  first  day  of  the  initial  term  of  the  lease,  and 
terminates  on  the  last  day  of  the  term  of  the  lease  (includ- 
ing the  initial  lease  term  and  any  extensions) 

b.  When  HAP  coutract  terminates. 

(1)  The  HAP  contract  terminates  automatically  if  the 
lease  is  terminated  by  the  owner  or  the  tenant. 

(2)  The  PHA  may  terminate  program  assistatKc  for  the 
family  for  any  grounds  authorized  in  accordance  with 
HUD  requircmenU.  If  the  PHA  terminates  program 
assistance  for  the  family,  the  HAP  contract  termi- 
nates automatically 

(3)  The  HAP  contract  terminates  automatically  if  the 
family  moves  from  the  space,  or  if  the  family's 
manufactured  home  is  removed  from  the  space 

(4)  The  HAP  contract  terminates  automatically  180  cal- 
endar days  after  the  last  housing  assistance  payment 
to  the  owner. 

(5)  The  PHA  may  terminate  the  HAP  contraa  if  the  PHA 
detcrauncs,  in  aocwdance  with  HUD  requiremenu,  that 
available  program  funding  is  not  sufficient  to  support 
contmued  assistance  for  families  in  the  program 

(6)  The  PHA  may  terminate  the  HAP  contract  if  the  PHA 
determines  that  the  manufactured  home  does  not 
provide  adequate  space  in  accordance  with  the  HQS 
because  of  an  increase  in  family  size  or  a  change  in 
family  composition. 

(7)  Ifthe  family  breaks  up,  the  PHA  may  terminate  the  HAP 
contract,  or  may  continue  housing  assistance  payments 
on  behalf  of  family  members  who  continue  to  reside  in 
the  manuftctured  home  located  on  the  space. 

(8)  The  PHA  may  terminate  the  HAP  contract  ifthe  PHA 
dctennines  that  the  housing  does  not  comply  with  all 
requirements  of  the  HQS,  or  dcfrmmes  that  the 
owner  has  otherwise  breached  the    lAP  contract 

Provision  and  Payment  for  Utilltiei 

a.  The  lease  must  specify  what  utilities  are  to  be  provided  or 
paid  by  the  owner  or  the  tenant. 

b.  Part  A  of  the  HAP  contract  specifies  what  utilities  are  to 
be  provided  or  paid  by  the  owner  or  the  tenant.  The  lease 
shall  be  consistent  with  the  HAP  contract. 

Rent  to  Owner:  Reasonable  Rent 

a.  During  the  HAP  contract  term,  the  rent  to  owner  for  the 
space  may  at  no  time  exceed  the  reasonable  rent  as  most 
recently  determined  or  redetermined  by  the  PHA  in  accor- 
dance with  HUD  requirements. 
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b  The  PHA  must  dctdmine  MrhethcT  the  rent  loowTiCT  IS  reason 
able  in  comparison  to  rent  for  other  compjarable  unassisted 
spaces.  To  make  this  determination,  the  PHA  must  consider' 

(  I)  The  location  and  size  of  the  space. 

(2)  An>  utilities  provided  or  paid  by  the  owner  in  con- 
nection with  rental  of  the  space,  and 

(3)  Any  services  and  maintenance  provided  by  the  owner 
in  accordance  with  the  lease 

c  The  PHA  must  redetermine  the  reasonable  rent  when 
required  in  accordance  with  HUD  requirements  The 
PHA  may  redetermine  the  reasonable  rent  at  any  time 

d  During  the  HAP  contract  term,  the  rent  to  owner  may  not 
exceed  rent  charged  by  the  owner  for  comparable  unas- 
sisted spaces  m  the  manufactured  home  park  The  owner 
must  give  the  PHA  any  information  requested  by  the  PHA 
on  rents  charged  by  the  owner  for  rental  of  other  spaces 
in  the  manufactured  home  park  or  elsewhere 
7      PHA  PiymcBt  to  Owaer 

a    When  paid 

( 1 )  Dunng  the  term  of  the  HAP  contract,  the  PHA  must 
make  monthly  housing  assistance  payments  to  the 
owner  on  behalf  of  the  farruly  at  the  beginning  of  each 
month 

(2)  The  PHA  must  pay  housing  assistance  payments 
promptly  when  due  to  the  owner 

(3)  If  housing  assistance  payments  arc  not  paid  promptly 
when  due  af^er  the  first  two  calendar  months  of  the 
HAP  contract  term,  the  PHA  shall  pay  the  owner 
penalties  in  accordance  with  generally  accepted  prac- 
tices and  law,  as  applicable  m  the  local  housing 
market,  governing  penalties  for  late  payment  by  a 
tenant  However,  the  PHA  shall  not  be  obligated  to 
pay  any  late  payment  penalty  if  HUD  determines  that 
late  payment  by  the  PHA  is  due  to  factors  beyond  the 
PHAs  control  Moreover,  the  PHA  shall  not  be 
obligated  to  pay  any  late  payment  penalty  if  housing 
assistance  payments  by  the  PHA  are  delayed  or 
denied  as  a  remedy  for  owner  breach  of  the  HAP 
contract  (including  any  of  the  following  PHA  rem- 
edies recovery  of  overpayments,  suspension  of  hous- 
ing assistance  payments,  abatement  or  reduction  of 
housing  assistance  payments,  termination  of  housing 
assistance  payments  and  termination  of  the  contract) 

(4  )  Housing  assistance  payments  shall  only  be  paid  to  the 
owner  while  the  family  is  residing  in  the  manufac- 
tured home  located  on  the  space  during  the  term  of 
the  HAP  contract  The  PHA  shall  not  pay  a  housing 
assistance  payment  to  the  owner  for  any  month  after 
the  month  when  the  family  moves  from  the  space 

b  Owaer  compliaace  with  HAP  contract  Unless  the 
owner  has  complied  with  a  revisions  of  the  HAP 
contract,  the  owner  does  not  'ive  a  right  to  receive 
housing  assistance  payments  unoer  the  HAP  contract 

c    Amount  of  PHA  payment  to  owner 

( 1 )  The  amount  of  the  monthly  PHA  housing  assistance 
payment  to  the  owner  shall  be  determined  by  the 


PHA  in  accordance  with  HUD  requirements  for  a 
manufactured  home  space  tenancy  under  the  voucher 

program. 

(2 )  The  amount  of  the  PHA  housing  assistance  payment 
IS  subject  to  change  during  the  HAP  contract  term  in 
accordance  with  HUD  requirements.  The  PHA  must 
notify  the  family  and  the  owner  of  any  changes  in  the 
amount  of  the  housing  assistance  payment. 

(3)  The  bousing  assistance  payment  for  the  first  month  of  the 
HAP  contract  term  shall  be  prorated  for  a  partial  month. 

d  Application  of  payment.  The  monthly  housing  assis- 
tance payment  shall  be  credited  against  the  monthly  rent 
to  owner  for  the  contract  space. 

e    Limit  of  PHA  rcipoBsibillty. 

(1)  The  PHA  IS  only  responsible  for  making  housing 
assistance  payments  to  the  owner  in  accordance  with 
the  HAP  contract  and  HUD  requirements  for  a  manu- 
factured home  Space  tenancy  assisted  under  the 
voucher  program. 

(2)  The  PHA  shall  not  pay  any  portion  of  the  rent  to 
owner  m  excess  of  the  bousing  assistance  payment. 
The  PHA  shall  not  pay  any  other  claim  by  the  owner 
agamst  the  family. 

f  Overpayment  to  owner.  If  the  PHA  deteimines  that  the 
owner  is  not  entitled  to  the  housing  assistance  payment  or 
any  part  of  it,  the  PHA,  in  addition  to  other  remedies,  may 
deduct  the  amount  of  the  overpayment  from  any  amounts 
due  the  owner  (including  amounts  due  under  any  other 
Section  8  assistance  contract). 

8      Owner  Certification. 

Dunng  the  term  of  this  contract,  the  owner  certifies  that: 
a  The  owner  is  operating  the  manufactured  home  park  and 
the  space  in  accordance  with  the  housing  quality  stan- 
dards (HQS),  and  is  providing  all  mamtenance  and  man- 
agement services  and  facilities  necessary  for  compliance 
with  the  HQS.  including  trash  collection  and  facilities  for 
disposal  of  waste  and  refuse. 

b.  The  space  is  leased  to  the  tenant  The  lease  includes  the 
tenancy  addendum  for  manufactured  home  space  rental 
(Part  C  of  the  HAP  contract),  and  is  in  accordance  with  the 
HAP  contract  and  program  requirements.  The  owner  has 
provided  the  lease  to  the  PHA,  including  any  revisions  of  the 
lease 

c  The  rent  to  owner  does  not  exceed  rents  charged  by  the 
owner  for  rental  of  comparable  unassisted  spaces  in  the 
manufactured  home  park. 

d  Except  for  the  rent  to  owner,  the  owner  has  not  received 
and  will  not  receive  any  payments  or  other  consideration 
(from  the  family,  the  PHA,  HUD,  or  any  other  public  or 
private  source)  for  renUl  of  the  contract  unit  during  the 
HAP  contract  term 

e.  The  family  does  not  own  or  have  any  interest  in  the  space. 

f  To  the  best  of  the  owner's  knowledge,  the  members  of  the 
family  reside  in  the  manufactured  home  located  on  the 
space,  and  the  manufactured  home  is  the  family's  only 
residence.  ,^_^ 
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g.  The  owner  (including  a  principal  or  other  interested 
party)  is  not  the  parent,  child,  grandparent,  grandchild, 
sister,  or  brether  of  any  member  of  the  family,  unless  the 
PHA  has  determined  (and  has  notified  the  owner  and  the 
family  of  such  deteimiiution)  that  approving  rental  of  the 
space,  notwithstanding  such  relationship,  would  provide 
reasooable  accominodation  for  a  family  member  who  is  a 
person  with  disabilities. 
9 .  ProUbitloH  of  DiwriBlaation.  In  accordance  with  applicable 
equal  opportunity  statutes.  Executive  Orders,  and  regulations: 

a.  The  owner  must  not  discriminate  against  any  person 
because  of  race,  color,  religion,  sex.  national  origin,  age, 
familial  sutus,  or  disability  in  connection  with  the  HAP 
contract. 

b.  The  owner  must  cooperate  with  the  PHA  and  HUD  in 
conducting  equal  opportunity  comphance  reviews  and 
complaint  investigations  in  connection  with  the  HAP 
contract. 

to.  Owaer's  Breach  of  HAP  Coatract 

a.  Any  of  the  following  actions  by  the  owner  (including  a 
principal  or  other  interested  party)  is  a  breach  of  the  HAP 
contract  by  the  owner: 

(1)  If  the  owner  has  violated  any  obligation  under  the 
HAP  contract. 

(2)  If  the  owner  has  violated  any  obligation  under  any 
other  bousing  assistaiKe  payments  contract  under 
Section  8. 

(3)  If  tiie  owner  hat  committed  fraud,  bribery  or  any 
other  corrupt  or  criminal  act  in  connection  with  any 
Federal  housing  assistance  program. 

(4)  For  projecu  with  mortgages  insured  by  HUD  or  loans 
made  by  HUD,  if  the  owner  has  fisiled  to  comply  with 
the  regulations  for  the  applicable  mortgage  insur- 
ance or  loan  program,  with  the  mortgage  or  mortgage 
note,  or  with  the  regulatory  agreement;  or  if  the 
ovraer  has  committed  fraud,  bribery  or  any  other 
corrupt  or  criminal  act  in  connection  with  the  mort- 
gage or  loan. 

(5)  Ifthe  owner  has  engaged  in  any  drug-related  criminal 
activity  or  any  violent  criminal  activity. 

b.  If  the  PHA  determines  that  a  breach  has  occurred,  the 
PHA  may  exercise  any  of  iu  rights  and  remedies  under 
the  HAP  contract,  or  any  other  available  rights  and 
remedies  for  such  breach.  The  PHA  shall  notify  the  owner 
of  such  determination,  including  a  brief  sutement  of  the 
reasons  for  the  determination.  The  notice  by  tbe  PHA  to 
the  owner  may  require  the  owner  to  take  corrective 
action,  as  verified  or  determined  by  the  PHA,  by  a 
deadline  prescribed  in  the  notice. 

c.  The  PHA's  rightt  and  remedies  for  owner  breach  of  the 
HAP  contract  include  recovery  of  overpayments,  suspen- 
sion of  housing  assistance  payments,  abatement  or  other 
reduction  of  housing  assistance  payments,  termination  of 
housing  assistanoe  payments,  and  termination  of  the  HAP 
contract. 


d.  The  PHA  may  seek  and  obuin  additional  relief  by  judi- 
cial order  or  action,  including  specific  performance, 
other  injunctive  relief  or  order  for  damages. 

e.  Even  ifthe  family  continues  to  live  in  the  manufactured 
home,  the  PHA  may  exercise  any  rights  and  remedies  for 
owner  breach  of  the  HAP  contract. 

f.  The  PHA's  exercise  or  non-exercise  of  any  right  or 
remedy  for  owner  breach  of  the  HAP  contract  is  not  a 
waiver  of  tbe  right  to  exercise  that  or  any  other  right  or 
remedy  at  any  time. 

1 1 .  PHA  and  HUD  Acccu  to  Premises  and  Owner's  Records 

a.  The  owner  must  provide  any  information  pertinent  to  the 
HAP  contract  that  the  PHA  or  HUD  may  reasonably 
require. 

b.  The  PHA,  HUD  and  the  CompUroller  General  of  the 
United  Sutes  shall  have  full  and  free  access  to  the 
manufactured  home  park,  the  space  and  tbe  manufactured 
home,  and  to  all  accounu  and  other  records  of  the  owner 
that  are  relevant  to  the  HAP  contract,  including  the  right 
to  examine  or  audit  the  records  and  to  make  copies. 

c.  The  owner  must  grant  such  access  to  computerized  or 
other  electronic  records,  and  to  any  computers,  equip- 
ment or  facilities  conuining  such  records,  and  must 
provide  any  information  or  assistance  needed  to  access 
the  records. 

12    Exclusion  of  TUrd  Party  Rights 

a.  The  family  is  not  a  party  to  or  third  party  beneficiary  of 
Part  B  of  the  HAP  contract  The  family  may  not  enforce 
any  provision  of  Part  B,  and  may  not  exercise  any  right  or 
remedy  against  the  ovwier  or  PHA  under  Pan  B. 

b.  The  tenant  or  the  PHA  may  enforce  the  tenancy  adden- 
dum (Part  C  of  the  HAP  contract)  against  the  owner,  and 
may  exercise  any  right  or  remedy  against  the  owner  under 
tbe  tenancy  addendum. 

c.  Tbe  PHA  does  not  assume  any  responsibility  for  mjury  to, 
or  any  liability  to,  any  person  injured  as  a  result  of  the 
owner's  action  or  failure  to  act  in  connection  with  man- 
agement of  the  space  or  the  manu^Ktured  home  park,  or 
in  conjunction  with  implemenution  of  the  HAP  contract, 
or  as  a  result  of  any  other  action  or  failure  to  act  by  the 
owner. 

d.  The  owner  is  not  the  agent  of  the  PHA,  and  the  HAP 
contract  does  not  create  or  affect  any  relationship  be- 
tween the  PHA  and  any  lender  to  the  owner  or  any 
suppliers,  employees,  contractors  or  subcontractors  used 
by  the  owner  in  connection  with  managonent  of  the  space 
or  the  manufactured  home  park,  or  with  implemenution 
of  the  HAP  contract. 

13.  Conflict  of  Interest 

a.  "Covered  individual"  means  a  pe.son  or  entity  who  is  a 
member  of  any  of  the  following  classes: 
( 1 )  Any  present  or  former  member  or  officer  of  the  PHA 
(except  a  PHA  commissioner  who  is  a  participant  in 
the  program); 
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I  2  )  Any  employee  of  the  PHA,  or  any  contractor,  subcon- 
tractor or  agent  of  the  PHA,  who  formulates  policy  or 
who  influences  decisions  with  respect  to  the  prograni, 

(3)  Any  public  official,  member  of  a  governing  body,  or 
State  or  local  legislator,  who  exercises  functions  or 
responsibilities  with  respect  to  the  program,  or 

(4)  Any  member  of  the  Congress  of  the  United  States. 

b  A  covered  individual  may  not  have  any  direct  or  indirect 
mterest  in  the  HAP  contract  or  in  any  benefits  or  payments 
under  the  contract  (including  the  mterest  of  an  unmediate 
family  member  of  such  covered  individual)  while  such 
person  is  a  covered  individual  or  during  one  year  thereaf\er 

c  "Immediate  family  member"  means  the  spouse,  parent 
(includmg  a  stepparent),  child  (including  a  stepchild), 
grandparent,  grandchild,  sister  or  brother  (including  a 
stepsister  or  stepbrother)  of  any  covered  individual. 

d  The  owner  certifies  and  is  responsible  for  assuring  that  no 
person  or  entity  has  or  will  have  a  prohibited  interest,  at 
execution  of  the  HAP  contract,  or  at  any  time  during  the 
HAP  contract  term 

e.  If  a  prohibited  interest  occurs,  the  owner  shall  promptly 
and  fully  disclose  such  interest  to  the  PHA  and  HUD 

f  The  conflict  of  interest  prohibition  under  this  section  may 
be  waived  by  the  HUD  field  oFTice  for  good  cause 

g.  No  member  of  or  delegate  to  the  Congress  of  the  United 
States  or  resident  commissioner  shall  be  admitted  to  any 
share  or  part  of  the  HAP  contract  or  to  any  benefits  which 
may  ansc  from  it 

14.  Assigiimeat  of  the  HAP  Contract 

a.  The  owner  may  not  assign  the  HAP  contract  to  a  new 
owner  without  the  pnor  wntten  consent  of  the  PHA. 

b  If  the  owner  requests  PHA  consent  to  assign  the  HAP 
contract  to  a  new  owner,  the  owner  shall  supply  any 
information  as  required  by  the  PHA  pertinent  to  the 
proposed  assignment 

c  The  HAP  contract  may  not  be  assigned  to  a  new  owner  if 
the  new  owner  (iiKluding  a  principal  or  other  interested 
party)  is  debarred,  suspended  or  subject  to  a  limited 
denial  of  participation  under  HUD  regulations  (sec  24 
Code  of  Federal  Regulations  Part  24) 

d.  The  HAP  contract  may  not  be  assigned  to  a  new  owner  if 
HUD  has  prohibited  such  assignment  because: 

( 1 )  The  Federal  government  has  instituted  an  adminis- 
trative or  judicial  action  against  the  owner  or  pro- 
posed new  owner  for  violation  of  the  Fair  Housing 
Act  or  other  Federal  equal  opportunity  requirements, 
and  such  action  is  pending,  or 

(2)  A  cowt  or  administrative  agency  has  determined  that  the 
owner  or  proposed  new  owner  violated  the  Fair  Housing 
Act  or  other  Federal  equal  opportumty  requirements. 

e  The  HAP  contract  may  not  be  assigned  to  a  new  owner  if  the 
new  owner  (including  a  principal  or  other  interested  party) 
IS  the  parent,  child,  graitdparent.  grandchild,  sister  or  brother 
of  any  member  of  the  fanuly,  unless  the  PHA  has  determined 
(and  has  notified  the  family  of  such  determination)  that 
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approvmg  the  assignment,  notwithstanding  such  relation- 
ship, would  provide  reasonable  accommodation  for  a  family 
member  who  is  a  person  with  disabilities. 

f  The  PHA  may  deny  approval  to  assign  the  HAP  contract 
if  the  owner  or  proposed  new  owner  (including  a  principal 
or  other  interested  party): 

(1)  Has  violated  obligations  under  a  housing  assistance 
payments  contract  under  Section  8; 

(2)  Has  committed  fraud,  bribery  or  any  other  corrupt  or 
criminal  act  in  connection  with  any  Federal  housing 
program; 

(3)  Has  engaged  m  any  drug-related  criminal  activity  or 
any  violent  criminal  activity; 

(4)  Has  a  history  or  practice  of  noncompliance  with  the 
HQS  for  units  leased  under  the  Section  8  tenant- 
based  programs,  or  noncompliance  with  applicable 
housing  standards  for  units  leased  with  project-based 
Section  8  assistance  or  for  units  leased  under  any 
other  Federal  housing  program; 

(5)  Has  a  history  or  practice  of  failing  to  terminate 
tenancy  of  tenants  assisted  under  any  federally 
assisted  housing  program  for  activity  engaged  in  by 
the  tenant,  any  member  of  the  household,  a  guest  or 
another  person  under  the  control  of  any  member  of 
the  household  that: 

(a)  Threatens  the  right  to  peaceful  enjoyment  of  the 
premises  by  other  residents; 

(b)  Threatens  the  health  or  safety  of  other  residents, 
of  employees  of  the  PHA  or  of  owner  employees 
or  other  persons  engaged  in  management  of  the 
housing; 

(c)  Threatens  the  health  or  safety  of,  or  the  right  to 
peaceful  enjoyment  of  their  residences  by,  per- 
sons residing  in  the  immediate  vicinity  of  the 
premises;  or 

(d)  Is  (kug-related  criminal  activity  or  violent  criminal 
activity; 

(6)  Has  a  history  or  practice  of  renting  spaces  or  units 
that  fail  to  meet  State  or  local  bousing  codes;  or 

(7)  Has  not  paid  Sute  or  local  real  esUtt  taxes,  fines  or 
assessments. 

g.  The  new  owner  must  agree  to  be  bound  by  and  comply 
with  the  HAP  contract.  The  agreement  must  be  in 
writing,  and  in  a  form  acceptable  to  the  PHA.  The  new 
owner  must  give  the  PHA  a  copy  of  the  executed  agreement 

Wrlttea  Notices.   Any  notice  by  the  PHA  or  the  owner  in 
connection  with  this  contract  must  be  in  writing. 

Entire  Agreement;  InterpretatloB 

a.  The  HAP  contract  contains  the  entire  agreement  between 
the  owner  aixl  the  PHA. 

b.  The  HAP  contract  shall  be  interpreted  and  implemented  in 
acootdance  with  HUD  requirements,  including  the  HUD  ptx>- 
gram  regulations  at  24  Code  of  Federal  Regulaticns  Part  982. 
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Housing  Assistance  Payments  Contract 
Manufactured  Home  Space  Rental 
Section  8  Tenant-Based  Assistance 
Housing  Choice  Vouclier  Program 


U.S.  Department  of  Housing 
and  UrtMH  D«v*iopmant 

Office  of  Public  and  Indian  Housing 


Part  C  of  HAP  Contract:  Tenancy  Addendum 

1 .  Scctiea  8  Voacher  Procn»> 

a.  The  owner  has  leased  the  manufactured  home  space  (space) 
to  the  tenant  for  occupancy  by  the  tenant's  family  with 
assistance  for  a  tenancy  under  the  Section  8  housing  choice 
voucba  program  (voudier  program)  of  the  United  Sutes 
Department  of  Housing  and  Urban  Development  (HUD). 
During  the  tenn  of  the  lease,  a  manuftctured  home  owited 
by  the  funily  will  be  located  on  the  space.  The  family  will 
reside  in  tte  manufactured  home  with  assistaitce  under  the 
voucher  prognm. 

b.  The  owner  has  entered  into  a  Housing  Assistance  Paymenu 
Contiact  (HAP  coatiact)  with  the  PHA  under  the  voucher 
program.  Under  die  HAP  contract,  the  PHA  wiU  make 
housing  assiMnce  payuMDU  to  the  owner  to  help  the  family 

pay  ±e  rait  for  the  speoe. 

2.  Lease 

a.  The  owner  has  given  the  PHA  a  copy  ofthe  lease,  including 
any  revisioDS  agreed  by  the  owner  and  the  tenant.  Theowner 
certifies  diat  the  terms  of  the  lease  are  in  accordance  with  all 
provisions  of  Oe  HAP  contract,  and  dutt  the  lease  includes 
the  tenancy  addendum. 

b.  The  tenant  Aall  have  the  right  to  enforce  the  tenancy 
addgndwn  against  the  owner.  If  there  is  any  conflict 
between  the  tenancy  addendimi  and  any  other  provisions  of 
the  lease,  the  language  of  die  tenancy  addendimi  shall 
control. 

3 .  Use  of  MuafactHrcd  Home 

a.  During  the  lease  term,  the  fiunily  will  reside  in  the  manufac- 
tured home  located  on  the  space  with  assistance  under  the 
voucher  prognm. 

b.  The  coo^osttioa  ofthe  bouaebold  must  be  approved  by  the 
PHA.  The  ftnaily  must  prompdy  inform  the  PHA  of  the 
birth,  idoplioa  or  coMt-awarded  custody  of  a  child  Other 
persoos  nwy  not  be  added  to  die  bousciwld  widiout  prior 
wiitlen  approval  of  die  owner  and  the  PHA. 

c.  The  manuftctwed  home  space  may  only  be  used  for  resi- 
dence by  die  PHA-approved  household  members.  The 
manuftctured  home  must  be  the  family's  only  residence. 
Members  of  die  family  may  engage  in  legal  profit-making 
activities  incidental  to  primary  use  of  the  manufactured 
home  and  space  for  residence  by  members  of  die  family. 

d.  The  tenant  may  not  sublease  or  let  the  manufactured  home 
or  die  apace. 

e.  The  tenant  may  not  assign  tlie  lease  or  transfer  the  space. 

4.  Rest  te  Owaer 

a.  The  initial  rent  to  owner  for  the  space  may  not  exceed  die 
amount  approved  by  die  PHA  in  aoc<»dance  widi  HUD 
requirements. 

b.  Oianges  in  the  rent  to  owner  for  the  space  shall  be  deter- 
mined by  die  provisions  of  die  lease.  However,  die  owner 
may  not  raise  die  rent  during  the  initial  term  of  the  lease. 


c.  Duruig  the  term  ofthe  lease  (including  die  initial  term  ofthe 
lease  and  any  extension  term),  the  rent  to  owner  for  the  space 
may  at  no  time  exceed: 

(1)  The  reasonable  rent  for  the  space  as  most  recently 
determined  or  redetermined  by  die  PHA  in  accordance 
widi  HUD  requirements,  or 

(2)  Rent  diatged  by  the  owner  for  comparable  unassisted 
spaces  in  the  manufiictured  home  paii. 

Ramily  Payment  to  Owner 

a.  The  family  is  responsible  for  paying  die  owner  any  portion 
ofthe  rent  to  owiwr  that  is  not  covered  by  the  PHA  housing 
assistance  payment. 

b.  Each  month,  the  PHA  will  make  a  housing  assistance 
payment  to  the  owner  on  behalf  of  the  ftmily  in  accordance 
widi  die  HAP  contract.  The  amountofdiemondily  housing 
assistance  payment  will  be  determined  by  the  PHA  in 
accordance  widi  HUD  requiremenU  for  a  manufacused 
home  space  tenancy  under  the  Section  8  voucher  program. 

c.  The  monthly  housing  assist ancf  payment  shall  be  credited 
against  die  monthly  rent  to  owner  for  the  space. 

d.  The  tenant  is  not  responsible  for  paying  die  poctioo  of  rent 
to  owner  covered  by  the  PHA  housing  assistance  payment 
under  dK  HAP  ccmtract  between  die  owner  and  die  PHA.  A 
PHA  failure  to  pay  die  housing  assistance  payment  to  die 
owner  is  not  a  violation  of  die  lease.  The  owner  may  not 
terminate  die  tenancy  for  noopayment  of  die  PHA  housing 
assistance  payment 

e.  The  owner  may  not  charge  or  accept,  from  the  family  or  from 
any  other  source,  any  payment  for  reot  of  the  space  in 
addition  to  die  rent  to  owner.  The  real  to  owner  for  die  space 
includes  owner  management  and  maiimiawx  charges  for 
the  space,  and  owner-paid  utilities.  However,  rent  to  owner 
does  not  include  toiant-paid  utilities. 

f   The  owner  must  immediately  return  any  excess  rent  pay- 
ment to  the  tenant 
Other  Fees  and  Charges 

a.  Rent  to  owner  does  not  include  cost  of  any  meals  or 
supportive  services  or  furniture  which  may  be  provided  by 
the  owna. 

b.  The  owner  may  not  require  the  tenant  or  family  members  to 
pay  charges  for  any  meals  or  supportive  services  or  furniture 
whidi  may  be  provided  by  die  owner.  Nonpayment  of  any 
such  charges  is  not  grounids  for  termiiutioa  of  tenancy . 

c.  The  owner  nuy  not  charge  dK  tenant  extra  amounu  for 
items  customarily  included  in  rent  to  owner  in  the  locabty, 
or  provided  at  no  additioiial  cost  to  unsubsidized  tenanU  in 
the  premises. 
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7  Maintenaoce,  Utilities,  and  Other  Services 
a    Maintenance 

1 1 )  The  manufaaured  home  park  and  the  space  shall  be 
operated  in  accordance  with  the  housing  quality  stan- 
dards (HQS)  Thcowner  shall  provide  all  maintenance 
aiKJ  management  services  and  facilities  necessary  for 
compliance  with  the  HQS.  mcluding  trash  collection 
and  facilities  for  disposal  of  waste  and  refuse  How- 
ever, the  owner  is  not  required  to  mainCaui  or  repair  the 
family's  manufactured  home 

(2 )  The  owner  shall  provide  adequate  maintenance  of  roads, 
walkways  and  other  common  areas  and  facilities,  and 
shall  assure  that  ihc  family  has  adequate  access  to  the 
space 

b    Utilities  and  appliances 

( 1 )  The  owner  must  provide  sources  and  lines  for  supply  of 
all  utilities  needed  to  comply  with  the  HQS,  including 
water,  electncity  and  other  necessary  utilities 

(2)  The  owner  is  not  responsible  for  a  breach  of  the  HQS 
caused  by  the  tenant's  failure  to 

(a)  Pay  for  any  utilities  that  are  to  be  paid  by  the  tenant. 

(b)  Provide  and  mainum  any  appliances  that  are  to  be 
provided  by  the  tenant. 

c.  Family  damage  The  owner  is  not  responsible  for  a  breach 
of  HQS  because  of  damages  to  the  manufactured  home  by  a 
member  of  the  household 

8  TermiBatioa  of  Tenancy  by  Owner 

a  Rcqalremcnts.  Tlie  owner  may  only  terminate  the  tenancy 
in  accordance  with  the  lease  and  HUD  requirements 

b  GrouBds.  During  the  term  of  the  lease  (the  mitial  term  of 
the  lease  or  any  extension  term),  the  owner  may  only 
termmate  the  tenancy  because  of 

( 1 )  Senous  or  repeated  violation  of  the  lease, 

(2)  Violation  of  Federal.  Sute,  or  local  law  that  imposes 
obligations  on  the  tenant  in  connection  with  the  occu- 
pancy or  use  of  the  space  and  the  manufactured  home 
park. 

(3)  Criminal  acUvity  or  alcohol  abuse  (as  provided  in 
paragraph  c);  or 

(4)  Other  good  cause  (as  provided  in  paragraph  d). 

c    CrtmUial  activity  or  alcohol  abase. 

( I )  Tbe  owner  may  termmate  the  tenancy  during  the  term 
of  the  lease  if  any  member  of  the  household,  a  gtiest  or 
another  person  under  a  resident's  control  commits  any 
of  the  following  types  of  criminal  activity 

(a)  Any  crunmal  activity  that  threatens  the  health  or 
safety  of,  or  the  ngbt  to  peaceful  enioymeiU  of  the 
macufiictured  home  parii  by,  other  residents  (in- 
cluding property  management  staff  residiog  in  the 
nnanuf^tured  home  park); 

(b)  Any  crunmal  activity  that  threatens  the  health  or 
safety  of.  or  the  nght  to  peaceful  enjoyment  of  their 
residences  by,  persons  residing  in  the  umnedute 
vicmity  of  the  manufactured  home  park, 

(c)  Any  violent  criminal  activity  on  or  near  the  manu- 
factured home  park,  or 

(d)  Any  drug-related  criminal  activity  on  or  near  the 
manufactured  home  park 


(2)  The  owner  may  terminate  the  tenancy  durmg  the  term 
of  the  lease  if  any  member  of  the  household  is. 

(a)  Fleeing  to  avoid  prosecution,  or  custody  or  con- 
finement after  conviction,  for  a  crime,  or  attempt  to 
commit  a  crime,  that  is  a  felony  under  the  laws  of 
the  place  from  which  the  individual  flees,  or  that, 
m  the  case  of  the  State  of  New  Jersey,  is  a  high 
misdemeanor,  or 

Cb)  Violating  a  condition  of  probation  or  piarolc  under 
Federal  or  State  law 

(3)  The  owner  may  terminate  the  tenancy  for  criminal 
activity  by  a  household  member  in  accordance  with  this 
section  if  the  owner  determines  that  the  household 
member  has  committed  the  criminal  activity,  regardless 
of  whether  the  household  member  has  been  arrested  or 
convicted  for  such  activity. 

(4)  The  owner  may  terminate  the  tenancy  during  the  tenn 
of  the  lease  if  any  member  of  the  bousefaold  has 
engaged  in  abuse  of  alcohol  that  tbreateiu  the  health, 
safety  or  right  to  peaceful  enjoyment  of  the  manufac- 
tured home  park  by  other  residents. 

d.  Other  good  caasc  for  termlaation  of  touacy 

(1)  Durmg  the  initial  lease  term,  other  good  cause  for 
termination  of  tenancy  must  be  something  the  family 
did  or  failed  to  do. 

(2)  During  the  initial  lease  term  or  during  any  extensicn 
term,  other  good  cause  includes: 

(a)  Disturbance  of  neighbors, 

(b)  Destruction  of  property,  or 

(c)  Living  or  housekeeping  habits  that  cause  damage 
to  the  manuftaured  home,  the  space  or  the  manu- 
factured home  park. 

(3)  After  the  initial  lease  term,  such  good  cause  includes: 

(a)  The  tenant's  failure  to  accept  the  owner's  offer  of 
a  new  lease  or  revision; 

(b)  The  owner's  desire  to  use  the  space  for  personal  or 
family  use  or  for  a  purpose  odier  than  residential 
renul  use;  or 

(c)  A  business  or  economic  reaaoo  for  tenninatioo  of 
the  tenancy  (sucb  as  sak  of  the  property,  renova- 
tion of  the  manuftctured  bome  park,  the  owner's 
desire  to  rent  the  space  for  a  hi|^  rent). 

e.  Evictioa  by  court  actioB.   The  owner  may  only  evict  the 
tenant  from  the  space  by  a  court  action. 

f   OwBcr  Botkc  of  groaads 

( 1 )  The  owner  must  give  the  tcnam  a  notice  that  specifies 
the  grounds  for  termination  of  tenaiKy  during  the  term 
of  the  lease.  The  tenancy  does  not  tenninate  before  the 
owner  has  given  this  notice  to  the  tenant. 

(2)  The  notice  must  be  given  at  or  before  cotmnenoement 
of  the  eviction  action.  The  iKMioe  may  be  included  in  or 
combined  with  any  owner  eviction  notice. 

(3)  The  ovmer  must  give  the  PHA  a  copy  of  any  owner 
eviction  notice  at  the  same  time  the  owner  notifies  the 
tenant. 

(4)  Eviction  notice  means  a  notice  to  vacate,  or  a  complaint 
or  other  initial  pleading  used  to  begin  an  eviction  action 
under  State  or  local  law. 
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9.  Uase:  Rclatioa  to  HAP  Contract  If  the  HAP  contract 
terminates  for  any  reason,  the  lease  terminates  automatically. 

10  PHA  Termination  of  Assistance.  The  PHA  may  tenninate 
program  assistance  for  the  Family  for  any  grounds  authorized  in 
accordance  with  HUD  requirements.  If  the  PHA  terminates 
program  assistance  for  the  family,  the  lease  terminates  auto- 
matically. 

1 1 .  Family  Movc-Oat.  The  tenant  must  notify  the  PHA  and  the 
owner  before  the  family  moves  out  of  the  space. 

12.  Security  Deposit 

a.  The  owner  may  collect  a  security  deposit  from  the  tenant. 
(However,  the  PHA  may  prohibit  the  owner  from  collectmg 
a  security  deposit  in  excess  of  private  maiket  practice,  or  in 
excess  of  amounts  charged  by  the  owner  to  unassisted 
tenants.  Any  such  PHA-required  restriction  must  be  speci- 
fied in  the  HAP  contract.) 

b.  When  the  fiunily  moves  out  of  the  space,  the  owner,  subject 
to  State  atd  local  law,  may  use  the  security  deposit,  includ- 
ing any  interest  on  the  deposit,  as  reimbursement  for  any 
unpaid  rent  payaMe  by  the  tenant,  any  damages  or  any  other 
amountt  that  the  tenant  owes  under  the  lease. 

c.  The  owner  must  give  the  tenant  a  list  of  all  items  charged 
a^inst  the  security  deposit,  and  the  amount  of  each  item. 
After  deducting  the  amount,  if  any,  used  to  reimburse  the 
owner,  the  owner  must  promptly  refimd  the  full  amount  of 
the  unuMd  balance  to  the  tenant 

d.  If  the  security  deposit  is  not  sufficient  to  cover  amounts  the 
tenant  owes  under  the  lease,  the  owner  may  collect  the 
balance  from  the  tenant 

13.  ProhlblttoBofDiserinbuitloB.  In  accordance  with  applicable 
equal  opportiaity  statutes.  Executive  Orders,  and  regulations, 
the  owner  must  not  discriminate  against  any  person  because  of 
race,  orior,  reiigioii.  sex,  national  origin,  age,  familial  sutus  or 
disability  in  coniection  witfi  the  lease. 

14.  Conflict  with  Other  ProviskMM  of  Lease 

a.  The  terms  of  the  tensncy  addendum  are  prescribed  by  HUD 
in  aooocdance  with  Federal  law  and  regulation,  as  a  condi- 
tion for  Federal  assistsnoe  to  the  tenant  and  tenant's  family 
under  the  Section  8  voucdier  program. 

b.  In  case  oTany  conflict  between  the  provisions  of  the  tenancy 
addendum  as  required  by  HUD,  and  any  oAer  provisions  of 
the  lease  or  any  ollier  agreement  between  the  owner  and  the 
tenant,  die  lequireinents  of  the  HUD-required  tenancy  ad- 
dendum diall  control. 

15.  Chances  in  Lease  or  Rent 

a.  The  tenant  and  the  owner  may  not  make  any  change  in  the 
tenancy  addendum.  However,  if  the  tenant  and  the  owner 
agree  to  any  otiier  changes  in  the  lease,  such  changes  must 
be  in  writii«,  and  the  owner  must  immediately  give  the  PHA 
a  copy  of  such  dianges.  The  lease,  including  any  changes, 
must  be  in  accordance  with  the  requirements  of  d>e  tenancy 
addendum. 

b.  In  the  following  cases,  tenant-based  assistance  shall  not  be 
continued  unless  the  PHA  has  approved  a  new  tenancy  in 
accordance  with  program  requirements  and  has  executed  a 
new  HAP  contract  with  the  ovraer 

(1)  If  there  are  any  changes  in  lease  requirements  govern- 
ing tenant  or  owner  responsibilities  for  utilities  or 
appliances; 


(2)  If  there  are  any  changes  in  lease  provisions  governing 
the  term  of  the  lease; 

(3)  If  the  family  moves  to  a  new  unit,  even  if  the  unii  is  in 
the  same  building  or  complex. 

c  PHA  approval  of  the  tenancy,  and  cxecuuon  of  a  new  HAP 
contract,  are  not  required  for  agreed  changes  m  the  lease 
other  than  as  specified  in  paragraph  b. 

d.  The  owner  must  notify  the  PHA  of  any  changes  in  the 
amount  of  the  rent  to  owner  at  least  sixty  days  before  any 
such  changes  go  into  effect,  and  the  amount  of  the  rent  to  owner 
foUowing  any  such  agreed  change  may  not  exceed  the  reason- 
able tent  for  the  space  as  most  recently  determined  or  redeter- 
mined by  the  PHA  in  accordance  with  HUD  requirements. 

16.  Notices.  Any  notice  under  the  lease  by  the  tenant  to  the  owner 
or  by  the  owner  to  the  tenant  must  be  in  wntmg 

17.  DefluitioM 

Family.  The  persons  who  may  reside  in  the  nunufisctured  home 
located  on  the  space  with  assistance  under  the  program. 
HAP  contract.  The  housing  assistance  paymenu  contract  between 
the  PHA  and  the  owner.   The  PHA  pays  housing  assistance  pay- 
ments to  the  owner  in  accordance  widi  the  HAP  contract. 
Household.  The  persons  who  may  reside  in  the  manufactured  home 
located  oo  the  space.  The  household  consists  of  the  family  and  any 
PHA-approved  live-in  aide.  (A  live-in  aide  is  a  person  who  resides 
in  the  imit  to  provide  necessary  supportive  services  for  a  member  of 
the  family  who  is  a  person  with  disabilities.) 
Housing  quality  standards  (HQS).  The  HUD  minimum  quality 
standards  for  manu&ctised  housing  assisted  under  the  Section  8 
tenant-based  programs. 

HUD.  The  U.S.  Department  of  Housing  and  Urban  Developnacnt. 
HUD  requircmenU.  HUD  requirements  for  the  Section  8  program. 
HUD  lequiiements  are  issued  by  HUD  headquarters,  as  regulations, 
Ff{(tyiil  Beyigtef  notices  or  other  binding  program  directives. 
Lease.  The  written  agreement  between  the  owner  and  the  tenant  for 
the  lease  oftbe  space  to  the  tenant  The  lease  includes  the  tenancy 
addendum  prescribed  by  HUD. 

Msnufactnrcd  home  park.  The  property  on  which  the  space  is 
located,  including  oommoa  areas  and  grounds. 
PHA.  Public  Housing  Agency. 

Program.  The  Section  8  housing  choice  voucher  progrun. 
Rent  to  owner.  The  total  nuinthly  rent  payable  to  the  owner  for  the 
space.  The  rent  to  owner  is  the  sum  of  the  portion  of  rent  payaWe 
by  the  tenant  plus  the  PHA  bousing  sssistance  payment  to  the 
owner. 

Section  8.  Section  8  of  the  United  Sutes  Housing  Act  of  1937  (42 
United  Sutes  Code  1437f). 

Space  (manufactured  home  space).  The  manufactured  home  space 
rented  by  the  tenant  with  assistance  under  the  program. 
Tenant.  The  family  member  (or  memben)  who  leases  the  space 
from  the  owner. 

Voucher  prvgram.  The  Section  8  housing  choice  voucher  pro- 
gram. Under  this  program,  HUD  provides  funds  to  a  PHA  for  rent 
subsidy  on  bdialf  of  eligible  families.  The  tensncy  under  the  lease 
will  be  assisted  with  rent  subsidy  for  a  tenancy  under  the  voucher 
program. 
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Tenancy  Addendum 
Manufactured  Home  Space  Rental 

Section  8  Tenant-Based  Assistance 
Housing  Choice  Voucher  Program 

[To  De  attachea  lo  Tenant  Lease) 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  PuWic  and  Indian  Housing 


Tenancy  Addendum 

1  Section  8  Voucher  Program 

a  The  o^vner  has  leased  ihc  manufactured  home  space  (space) 
to  the  tenant  for  occupancy  by  the  tenant's  family  with 
assistance  for  a  tenancy  under  the  Section  8  housing  choice 
voucher  program  (voucher  program)  of  the  United  States 
Department  of  Housing  and  Urban  Development  (HUD) 
During  the  term  of  the  lease,  a  manufactured  home  owned 
by  the  family  will  be  located  on  the  space  The  family  will 
reside  in  the  manufactured  home  with  assistance  under  the 
voucher  program 

b  The  owner  has  entered  into  a  Housmg  Assistance  Payments 
Contract  (HAP  contract)  with  the  PHA  under  the  voucher 
program  Under  the  HAP  contract,  the  PHA  will  make 
housmg  assistance  payments  lo  the  owner  to  help  the  family 
pay  the  rent  for  the  space 

2  Lease 

a  The  owner  has  given  the  PHA  a  copy  of  the  lease,  including 
any  revisions  agreed  by  the  owner  and  the  tenant  The  owner 
certifies  that  the  terms  of  the  lease  are  m  accordance  with  all 
provisions  of  the  HAP  contract,  and  that  the  lease  mcludcs 
the  tenancy  addendum 

b  The  tenant  shall  have  the  right  to  enforce  the  tenancy 
addendum  agamst  the  owner  If  there  is  any  conflict 
between  the  tenancy  addendum  and  any  other  provisions  of 
the  lease,  the  language  of  the  tenancy  addendum  shall 
control 

3  Use  of  Manufactured  Home 

a  During  the  lease  term,  the  family  will  reside  in  the  manufac- 
tured home  located  on  the  space  with  assistance  under  the 
voucher  program 

b  The  composition  of  the  household  must  be  approved  by  the 
PHA  The  family  must  promptly  inform  the  PHA  of  the 
birth,  adoption  or  court-awarded  custody  of  a  child.  Other 
persons  may  not  be  added  to  the  household  without  pnor 
wntien  approval  of  the  owner  and  the  PHA 

c  The  manufactured  home  space  may  only  be  used  for  resi- 
dence by  the  PHA  approved  household  members  The 
manufactured  home  must  be  the  family  s  only  residence 
Members  of  the  family  may  engage  m  legal  profit-making 
activities  mcidental  to  pnmary  use  of  the  manufactured 
home  and  space  for  residence  by  members  of  the  family. 

d    The  tenant  may  not  sublease  or  let  the  manufactured  home 

or  the  space 
e    The  tenant  may  not  assign  the  lease  or  transfer  the  space 

4  Rent  to  Owner 

a  The  initial  rent  to  owner  for  the  space  may  not  exceed  the 
amount  approved  by  the  PHA  in  accordance  with  HUD 
requirements 

b  Changes  m  the  rent  to  owner  for  the  space  shall  be  deter- 
mined by  the  provisions  of  the  lease  However,  the  owner 
may  not  raise  the  rent  during  the  imtiaJ  term  of  the  lease. 


c.  During  the  term  of  the  lease  (including  the  initial  term  of  the 
lease  and  any  extension  term),  the  rent  to  owner  for  the  space 
may  at  no  time  exceed: 

(1)  The  reasonable  rent  for  the  space  as  most  recently 
determined  or  redetermined  by  the  PHA  in  accordance 
with  HUD  requirements,  or 

(2)  Rent  charged  by  the  owner  for  comparable  unassisted 
spaces  in  the  manufactured  borne  park. 

Family  Paymcat  to  Owner 

a.  The  faimly  is  responsible  for  paying  the  owner  any  portion 
of  the  rent  to  owner  that  is  not  covered  by  the  PHA  housmg 
assistance  payment. 

b  Each  month,  the  PHA  will  make  a  housing  assistance 
payment  to  the  owner  on  behalf  of  the  family  in  accordance 
w  ith  the  HAP  contract.  The  amount  of  the  monthly  housing 
assistance  payment  will  be  determined  by  the  PHA  in 
accordance  with  HUD  requirements  for  a  manufactured 
home  space  tenancy  under  the  Section  8  voucher  program. 

c  The  monthly  housmg  assistance  payment  shall  be  credited 
agamst  the  monthly  rent  to  owner  for  the  space. 

d  The  tenant  is  not  responsible  for  paying  the  portion  of  rvnt 
t»  owner  covered  by  the  PHA  housing  assistance  payment 
under  the  HAP  contract  between  the  owner  and  the  PHA.  A 
PHA  failure  to  pay  the  housing  assistance  payment  to  the 
owner  is  not  a  violation  of  the  lease.  The  owner  may  not 
terminate  the  tenancy  for  nonpayment  of  the  PHA  hous  ng 
assistance  payment. 

e  The  owner  may  not  charge  or  accept,  from  the  family  or  from 
any  other  source,  any  payment  for  rent  of  the  space  in 
addition  to  the  rent  to  owner.  The  rent  to  owner  for  the  space 
includes  owner  management  and  maintenance  charges  for 
the  space,  and  owner-paid  utilities.  Howeva,  rent  to  owner 
does  not  mcludc  tenant-paid  utilities. 

f  The  owner  must  immediately  return  any  excess  rent  pay- 
ment to  the  tenant. 

Other  Feci  and  Charges 

a  Rent  to  owner  does  not  include  cost  of  any  meals  or 
supportive  services  or  furniture  which  may  be  provided  by 
the  owner 

b  The  owner  may  not  require  the  tenant  or  family  members  to 
pay  charges  for  any  meals  or  supportive  services  or  furniture 
which  may  be  provided  by  the  ovmer.  Nonpayment  of  any 
such  charges  is  not  grounds  for  termination  of  tenancy. 

c  The  owner  nuy  not  charge  the  tenant  extra  amounts  for 
Items  customarily  included  in  rent  to  owner  in  the  locality, 
or  provided  at  no  additional  cost  to  unsubsidized  tenants  in 
the  premises. 
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7     MaintoiaBcc,  Utilities,  and  Other  Services 

a.  Maintenance 

(1)  The  manufactured  home  park  and  the  space  shall  be 
operated  in  accordance  with  the  housing  quality  stan- 
dards (HQS).  The  owner  shall  provide  all  maintenance 
and  management  services  and  facilities  necessary  for 
compliance  with  the  HQS.  including:  trash  collection 
and  facilities  for  disposal  of  waste  and  refuse.  How- 
ever, the  owner  is  not  required  to  mainttinM  repair  the 
family's  manufiKtured  home. 

(2)  The  owner  shall  provide  adequate  maintenance  of  roads, 
walkways  and  other  common  areas  and  facilities,  and 
shall  assure  that  the  family  has  adequate  access  to  the 
space. 

b.  UtiliHet  aad  appliaaces 

( 1 )  The  owner  must  provide  sources  and  lines  for  supply  of 
all  utilities  needed  to  comply  with  the  HQS,  including 
water,  electricity  and  other  necessary  utilities. 

(2)  The  owner  is  not  responsible  for  a  breach  of  the  HQS 
caused  by  the  tenant's  failure  to: 

(a)  Pay  for  any  utilities  that  are  to  be  paid  by  the  tenant. 

(b)  Provide  and  mainUin  any  appliances  that  are  to  be 
provided  by  the  tenant. 

c.  Family  damage.  The  owner  is  not  responsible  for  a  breach 
of  HQS  because  of  damages  to  the  manufactured  home  by  a 

memba  of  the  household. 

8.    Termiaatloa  of  Teaancy  by  Owner 

a.  Reqalrements.  The  owner  may  only  terminate  the  tenancy 
in  accordance  with  the  lease  and  HUD  requirements. 

b.  GrvHBds.  During  the  term  of  the  lease  (the  initial  term  of 
the  lease  or  any  extension  term),  the  owner  may  only 
terminate  the  tenancy  because  of 

(1)  Serious  or  repeated  violation  of  the  lease; 

(2)  Violation  of  Federal,  Sute,  or  local  law  that  imposes 
obligations  on  the  tenant  in  connection  with  the  occu- 
pancy or  use  of  the  space  and  the  manufactured  home 
park; 

(3)  Criminal  activity  or  alcohol  abuse  (as  provided  in 
paragraph  c);  or 

(4)  Other  good  cause  (as  provided  in  paragraph  d). 

c.  Criminal  activity  or  alcohol  abase. 

(1)  The  owner  may  terminate  the  tenancy  during  the  term 
of  the  lease  if  any  member  of  the  household,  a  guest  or 
another  person  under  a  resident's  control  commits  any 
of  the  following  types  of  criminal  activity: 

(a)  Any  criminal  activity  that  threatens  the  health  or 
safety  of,  or  the  right  to  peaceful  enjoyment  of  the 
manufactured  home  park  by.  other  residents  (in- 
cluding property  management  staff  residing  in  the 
manufactured  home  park); 

(b)  Any  criminal  activity  that  threatens  the  health  or 
safety  of,  or  the  right  to  peaceful  enjoyment  of  their 
residences  by,  persons  residing  in  the  immediate 
vicinity  of  the  manufactured  home  park; 

(c)  Any  violent  criminal  activity  on  or  near  the  manu- 
factured home  park;  m 

(d)  Any  drug-related  criminal  activity  on  or  near  the 
manufactured  home  park. 


(2)  The  owner  may  terminate  the  tenancy  durmg  the  term 
of  the  lease  if  any  member  of  the  household  is; 

(a)  Fleemg  to  avoid  prosecuuon,  or  custody  or  con- 
finement aflcr  convicuon,  for  a  crune.  or  attempt  to 
commit  a  crime,  that  is  a  felony  under  the  laws  of 
the  place  from  which  the  individual  flees,  or  that, 
m  the  case  of  the  Sute  of  New  Jersey,  is  a  high 
misdemeanor;  or 

(b)  Violating  a  condition  of  probation  or  parole  under 
Federal  or  State  law. 

(3)  The  owner  may  terrmnate  the  tenancy  for  criminal 
activity  by  a  household  member  in  accordance  with  this 
section  if  the  owner  determines  that  the  household 
member  has  committed  the  cnmmal  activity ,  regardless 
of  whether  the  household  member  has  been  arrested  or 
convicted  for  such  activity. 

(4)  The  owner  may  terminate  the  tenancy  durmg  the  term 
of  the  lease  if  any  member  of  the  household  has 
engaged  in  abuse  of  alcohol  that  threatens  the  health, 
safety  or  right  to  peaceful  enjoyment  of  the  manufac- 
tured home  park  by  other  residenu. 

d.  Other  good  caase  for  terminatioB  of  tenancy 

(1)  During  the  initial  lease  term,  other  good  cause  for 
termination  of  tenancy  must  be  somcthuig  the  family 
did  or  failed  to  do. 

(2)  During  the  initial  lease  term  or  during  any  extension 
term,  other  good  cause  includes: 

(a)  Ehsturbance  of  neighbors, 

(b)  Destruction  of  property,  or 

(c)  Living  or  housekeeping  habits  that  cause  damage 
to  the  manufactured  home,  the  space  or  the  manu- 
factured home  park. 

(3)  After  the  initial  lease  term,  such  good  cause  mcludcs: 

(a)  The  tenant's  failure  to  accept  the  owner's  offer  of 
a  new  lease  or  revision; 

(b)  The  owner's  desire  to  use  the  space  for  personal  or 
family  use  or  for  a  purpose  other  than  residential 
rental  use;  or 

(c)  A  business  or  economic  reason  for  terminauon  of 
the  tenancy  (such  as  sale  of  the  property,  renova- 
tion of  the  manufactured  home  park,  the  owner's 
desire  to  rent  the  space  for  a  higher  rent). 

e.  EvictioD  by  court  action.   The  owner  may  only  evict  the 

tenant  from  the  space  by  a  court  action, 
f   Owner  notice  of  grounds 

(1)  The  owner  must  give  the  tenant  a  notice  that  specifies 
the  grounds  for  termination  of  tenancy  dunng  the  term 
of  the  lease.  The  tenancy  does  not  lenninatc  before  the 
owner  has  given  this  notice  to  the  tenant. 

(2)  The  notice  must  be  given  at  or  before  commencement 
of  the  eviction  action.  The  notice  may  be  included  in  or 
combined  with  any  owner  eviction  notice 

(3)  The  owner  must  give  the  PHA  a  copy  of  any  owner 
eviction  notice  at  the  same  time  the  owner  notifies  the 
tenant. 

(4)  Eviction  notice  means  a  notice  to  vacate,  or  a  complaint 
or  other  initial  pleading  used  to  begin  an  eviction  action 
under  State  or  local  law. 
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Lease:  Relation  to  HAP  Contract  It  the  HAP  contract 
termmaics  for  an>  reason,  the  \cise  lenninates  auiomatically 

PHA  Termination  of  Assistance  The  PHA  may  terminate 
program  assistance  tor  the  family  for  any  grounds  aulhonzed  m 
acx-ordance  *ith  HUD  requirements  If  the  PHA  terminate!, 
program  assistance  for  the  family,  the  lease  terminates  auto- 
matically 

Family  Move-Out    The  tenant  must  noufy  the  PHA  and  the 
owner  before  the  family  moves  out  of  the  space. 
Securit)  Deposit 

d  The  owner  may  collect  a  secuniy  deposit  from  the  tenant 
(However,  the  PHA  may  prohibit  the  owner  from  collecting 
a  sccunty  deposit  in  excess  of  private  market  practice,  or  m 
excess  of  amounts  charged  by  the  owner  to  unassisted 
tenants  Any  such  PHA-required  restnction  must  be  speci- 
fied ui  the  HAP  contract  i 

b  When  the  family  moves  out  of  the  space,  the  owner,  subject 
to  State  and  local  law,  may  use  the  security  deposit,  includ- 
ing any  interest  on  the  deposit,  as  reimbursement  for  any 
unpaid  rem  payable  by  the  tenant,  any  damages  or  any  other 
amounts  that  tbe  tenant  owes  under  the  lease. 

c.  Tlie  owner  must  give  the  tenant  a  list  of  ail  items  charged 
against  the  security  deposit,  and  the  amount  of  each  item 
After  deducting  the  amount,  if  any,  used  to  reimburse  the 
owner,  the  owner  must  promptly  refund  the  full  amount  of 
the  unused  balance  to  the  tenant 

d  If  the  secunty  deposit  is  not  sufTicient  to  cover  amounts  the 
tenant  owes  under  the  lease,  the  owner  may  collect  the 
balance  from  the  tenant 

ProfaibitioB  of  Disc  rim  inatioa    In  accordance  with  applicable 

equal  opportunity  statutes.  Executive  Orders,  and  regulations, 

the  owner  must  not  discrinunate  against  any  person  because  of 

race,  color,  religion,  sex,  national  origin,  age.  tvmlial  status  or 

disability  in  connection  with  the  tease 

Coaflict  with  Other  Provisions  of  Lease 

a  The  terms  of  the  tenancy  addendum  arc  prescribed  by  HUD 
in  accortiance  with  Federal  law  and  regulation,  as  a  coodi- 
uon  for  Federal  assistance  to  the  tenant  and  tenant's  family 
under  the  Secuon  8  voucher  program 

b  In  case  of  any  conflict  between  the  provisions  of  the  tenancy 
addendum  as  required  by  HUD,  and  any  other  (irovisions  of 
the  lease  or  any  other  agreement  between  the  owner  and  the 
tenant,  the  requirements  of  the  HUD-required  tenancy  ad- 
dendum shall  control 

Changes  in  Lease  or  Rent 

d  The  lenani  and  the  owner  mdy  noi  malie  any  change  in  the 
tenancy  addendum  However,  if  the  tenant  and  the  owner 
agree  to  any  other  changes  in  the  lease,  such  changes  must 
be  in  writing,  and  the  owner  must  immediately  give  the  PHA 
a  copy  of  such  changes  Tbe  lease,  including  any  changes, 
must  be  in  accordance  with  the  requirements  of  the  tenancy 
addendum 

b  in  the  following  cases,  tenant-based  assistance  shall  not  be 
continued  unless  the  PHA  has  approved  a  r>ew  tenancy  in 
accordaivce  with  program  requirements  and  has  executed  a 
new  HAP  contract  with  the  owner 

( 1 1  If  there  are  any  changes  in  lease  requirements  govern- 
ing tenant  or  owner  responsibilities  for  utilities  or 
appliances. 
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(2)   If  there  are  any  changes  m  lease  provisions  governing 
the  term  of  the  lease, 

1 3)    If  the  family  moves  to  a  new  unit,  even  if  the  unit  is  m 
the  same  buildmg  or  complex. 

c  PHA  approval  of  the  tenancy,  and  execution  of  a  new  HAP 
contract,  arc  not  required  for  agreed  changes  in  the  lease 
other  than  as  specified  in  paragraph  b. 

d  The  owner  must  notify  the  PHA  of  any  changes  in  the 
amount  of  the  rent  to  owner  at  least  suty  days  before  any 
such  changes  go  into  effect,  and  the  amount  of  tbe  rent  to  owner 
following  any  such  agreed  change  may  not  exceed  the  reason- 
able rent  for  the  space  as  most  reoentiy  determined  or  redeter- 
mined by  the  PHA  in  accordance  with  HUD  requirements. 

Notices    Any  notice  under  the  lease  by  tbe  tenant  to  tbe  owner 
or  by  the  owner  to  the  tenant  must  be  ui  writing. 
Dcfinitioiu 

Family.   The  persons  who  may  reside  in  tbe  manufactured  home 
located  on  the  space  with  assistance  under  the  prognm. 
HAP  contract.  The  housing  assistance  payments  contract  between 
the  PHA  and  the  owner    Tbe  PHA  pays  bousing  assistance  pay- 
ments to  the  owner  in  accordance  vtrith  the  HAP  contract 

HoBschold.  Tbe  persons  who  may  reside  in  tbe  manufactured  home 
located  on  the  space  Tbe  bousebold  consists  of  tbe  funily  and  any 
PHA-approved  live-in  aide.  (A  live-in  aide  is  a  person  who  resides 
in  the  unit  to  provide  necessary  supportive  services  for  a  member  of 
the  family  who  is  a  person  with  disabilities.) 
Ho«siag  qaaliry  ttaadards  (HQS).  Tbe  HUD  minimum  quality 
standartls  for  manufactured  housing  assisted  under  tbe  Section  8 
tenant-based  programs. 

HUD.  The  US.  Department  of  Housmg  and  Urban  Development. 
HUDreqaireineRts  HUD  requirements  for  tbe  Section  8  prop^m. 
HUD  requirements  are  issued  by  HUD  headquarters,  as  regulations, 
Fwiffml  Reymter  noUces  or  Other  binding  program  directives. 
Lease.  The  wntten  agreement  between  tbe  owner  and  tbe  tenant  for 
the  lease  of  the  space  to  tbe  tenant.  The  lease  includes  tbe  tenancy 
addendum  prescribed  by  HUD. 

Maaufactared  borne  park.   Tbe  propeny  on  which  tbe  space  is 
located,  mcluding  common  areas  and  grounds. 
PHA    Public  Housing  Agency 

Program.  Tbe  Section  8  housmg  choice  voucher  program. 
Rent  to  owner  Tbe  total  monthly  rent  payable  to  tbe  owner  for  tbe 
space    Tbe  rent  to  owner  is  tbe  sum  of  tbe  portion  of  rent  payable 
by  the  tenant  plus  tbe  PHA  bousing  assistance  payment  to  tbe 
owner 

Section  8.  Secuon  8  of  the  United  States  Housmg  Act  of  1937  (42 
United  SutesCode  14370 

Space  (manufactured  home  space)   Tbe  manufactured  home  space 
rented  by  the  tenant  with  assistance  under  the  program. 
Teaaal    Tbe  family  member  (or  members)  who  leases  tbe  space 
from  the  owner. 

Voucher  program.  Tbe  Section  8  housing  choice  voucher  pro- 
gram. Under  this  program,  HUD  provides  funds  to  a  PHA  for  rent 
subsidy  on  behalf  of  eligible  fiunilies.  Tbe  tenancy  under  tbe  lease 
w  ill  be  assisted  with  rent  subsidy  for  a  tenancy  under  the  voucher 
program. 
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[FR  Doc.  02-25343  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  4210-33-C 


DEPARTMEtfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-M-59] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  Public 
Housing  Agency  (PHA)  Plan 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 


summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
7,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0226)  and 
should  be  sent  to:  Lauren  Wittenberg, 


OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235. 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wavne_Eddms@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Agencv  (PHA)  Plan. 

OMB  Approval  Number:  2577-0226. 
Form  Numbers:  None. 
Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Public  Housing  Agencies  (PHAs)  must 
submit  5-year  plans  and  annual  plans 
for  tenant-based  assistance  and  public 
housing  operating  subsidies. 

Respondents:  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission  ■  Annually. 
Other  (Every  five  years). 


Numtjer  of  re- 
spondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


4,100 


21 


85,800 


Total  Estimated  Burden  Hours: 
85,800. 
Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1955,  44  U.S.C.  35,  as 
amended. 

Dated:  October  1,2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-25500  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Indian  Education  Programs 

Submission  of  Information  Collection 
to  ttie  Office  of  Management  and 
Budget  for  Review  Under  ttie 
Paperwork  Reduction  Act 

AGENCY:  Office  of  hidian  Education 
Programs,  Interior. 

ACTION:  Notice  of  renewal  of  a  currently 
approved  information  collection. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  this  notice 


aimounces  that  the  Bureau  of  Indian 
Affairs  is  submitting  an  information 
collection  to  the  Office  of  Management 
and  Budget  for  renewal.  The  collection 
concerns  the  enrollment  apphcations  for 
two  Bureau  operated  post  secondary 
schools:  Haskell  Indian  Nations 
University  and  Southwestern  Indian 
Polytechnic  Institute.  We  are  requesting 
a  renewal  of  clearance  and  requesting 
comments  on  this  information 
collection. 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  7, 
2002. 

ADDRESSES:  You  are  requested  to  send 
any  comments  to  Attention:  Desk 
Officer  for  the  Department  of  the 
Interior,  Office  of  Management  and 
Budget,  725  17th  Street  NW., 
Washington,  DC  20503.  Please  send  a 
copy  of  your  written  comments  to 
Kenneth  Whitehom,  Department  of  the 
Interior,  Office  of  Indian  Education 
Programs,  Branch  of  Planning,  MS    - 
Room  3512  MIB,  1849  C  Street,  NW., 
Washington,  DC  20240.  You  may  fax 
yoiu-  written  comments  to  (202)  208- 
3312. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Whitehorn.  (202)  208--i976. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant 
Secretary — Indian  Affairs  under  25 
U.S.C.  2'and  9  and  209  DM  8. 

I.  Abstract 

The  Bureau  of  Indian  Affairs  (BIA)  is 
submitting  the  admission  forms  for 
Haskell  Indian  Nations  University  and 
the  Southwestern  Indian  PoUnechnic 
Institute  for  review  by  OMB.  These 
admission  forms  are  useful  in 
determining  program  eligibility  of 
American  Indian  and  Alaska  Native 
students  for  educational  ser\ices.  The 
forms  have  been  changed  to  include  a 
Paperwork  Reduction  Act  and  Public 
Burden  statements,  a  Privacy  Act 
statement,  and  an  Effects  of  Non 
Disclosure  statement. 

These  forms  are  utilized  pursuant  to 
Blood  Quantum  Act,  Public  L^w  99- 
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228.  the  Snyder  Act.  Chapter  115. 
Pubhr  Law  67-85;  and.  the  Indian 
Appropriations  of  the  48th  Congress. 
Chapter  180.  page  91.  For  .Support  of 
Schools.  [ulv4.  1884 

II.  Request  for  Comments 

A  notice  announcing  the  emergency 
clearance  and  requesting  comments  was 
published  on  April  23.  2002  (67  FR 
19770)  There  were  no  comments 
received  regarding  that  notice,  however, 
the  Department  of  the  Interior  invites 
comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  tne  agencv's 
estimate  of  the  burden  (including  the 
hours  and  cost)  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumption  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persi^ns 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disc:l()sing 
and  providing  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information;  and  to 
transmit  or  otherwise  disclose  the 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ur 
included  in  the  request  for  OMB 
approval  of  this  inf(jrmation  collection. 
They  also  w  ill  become  a  matter  of 
public  record. 

All  written  comments  will  be 
available  for  public  inspection  in  Room 
3512  of  the  Main  Interior  Building.  1849 
C  Street.  NW..  Washington.  DC.  from 
7:45  a.m.  to  4:15  p.m.  EST.  Mouday 
through  Friday,  excluding  legal 
holidays.  It  you  wish  to  have  vour  name 
or  address  withheld  from  public  view, 
you  must  state  this  prominently  at  the 
beginning  of  your  comments  \Ve  will 
honor  your  request  to  the  extent  allowed 
bv  law. 


We  will  not  request  nor  sponsor  a 
collection  of  information,  and  you  need 
not  respond  to  such  a  request,  if  there 
is  no  valid  Office  of  Management  and 
Budget  Control  Number. 

III.  Data 

Tide:  Applications  for  Admission  to 
Haskell  Indian  Nations  University  and 
to  Southwestern  Indian  Poh-technic 
Institute. 

OMB  approval  number:  1076-0114. 

Type  of  Review:  Renewal. 

Description:  These  eligibility 
application  forms  are  mandatory  in 
determining  a  students  eligibility  for 
educational  services.  This  collection  is 
at  no  cost  to  the  public. 

Total  \umber  of  Respondents:  2.281. 

Total  Number  of  Annual  responses: 
3.943. 

Total  Annual  Burden  hours:  15 
minutes  per  response  x  3.943  annual 
responses  =  986  hours. 

Dated:  Oc:tober  1.  2002 
Neal  A.  Mcf:aleb. 

Assistant  Sfcrvtun — Indian  Affairs. 

IFR  Doc.  02-25619  Filed  10-7-02:  8:45  ami 

BILLING  CODE  4310-NM-P  4310-TS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application  for  Endangered 
Species  Permit 

agency:  Fish  and  Wildlife  Service. 

interior. 

ACTION:  Notice  of  receipt  of  application 

for  endangered  species  permit. 

SUMMARY:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq). 

DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  bv  November 
7,  2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
suhiect  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service.  1875 
Century  Boulevard,  Suite  200.  Atlanta, 
Georgia  30345  (Attn:  Victoria  Davis. 
Permit  Biologist).  Telephone:  404/679- 
4176:  Facsimile:  404/679-7081. 


FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  Davis,  Telephone:  404/679- 
4176;  Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment,  you  may  submit 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to 

"victoria_davis@fws.gov."  Please  submit 
comments  over  the  internet  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  your  name  and 
return  address  in  your  internet  message. 
If  you  do  not  receive  a  confirmation 
from  the  Service  that  we  have  received 
your  internet  message,  contact  us 
directly  at  either  telephone  number 
listed  above  (see  FOR  FURTHER 
INFORMATION  CONTACT).  Finally,  yoO  may 
hand  deliver  comments  to  the  Service 
office  listed  below  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Applicant:  Jeff  S.  Glitzenstein,  South 
Carolina  Native  Plant  Society, 
Tallahassee,  Florida,  TE059692-0. 

The  applicant  requests  authorization 
to  remove  and  reduce  to  possession 
cuttings  and  seeds  of  Lindera 
melissifolia  (pondberry)  for  the 
purposes  of  initiating  colonies  in  the 
Francis  Marion  National  Forest.  The 
proposed  activities  will  take  place  in  the 
Francis  Marion  National  Forest, 
Charleston  and  Berkeley  Counties, 
South  Carolina. 

Applicant:  United  States  Army  Corps 
of  Engineers  Research  and  Development 
Center.  Dr.  Andrew  C.  Miller, 
Vicksburg,  Mississippi,  TE060818-0. 

The  applicant  requests  authorization 
to  take  (survey,  capture,  and  translocate) 
approximately  3,000  endangered  fat 
pocketbook  mussels  [Potamilus  capax) 
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from  Stateline  Outlet  Ditch.  Mississippi 
County,  Arkansas.  The  applicant  has 
requested  to  relocate  mussels  bom  the 
dredge  site  to  other  suitable  sites  in  the 
river. 

Applicant:  United  States  Army  Corps 
of  Engineers  Research  and  Development 
Center,  Dr.  Andrew  C.  Miller, 
Vicksburg,  Mississippi.  TE060835-0. 

The  applicant  requests  authorization 
to  take  {survey,  capture,  and  translocate) 
by  clamshell  dredging  the  endangered 
orangefoot  (pearlymussel)  pimpleback 
[Pletobasus  cooperianus]  and  the  pink 
(pearlymussel)  mucket  [Lampsilis 
abnipta).  aamshell  dredging  is 
proposed  as  an  experimental  technique 
to  minimize  mussel  mortality.  The 
proposed  activity  will  occur  in  the 
Tennessee  River  navigation  channel 
near  Diamond  Island.  Hardin  County, 

Applicant:  Arkansas  Tech  University, 
Joseph  N.  Stoeckel,  Russellville, 
Arkansas,  TE060875-0. 

The  applicant  requests  authorization 
to  take  (survey,  handle,  identify, 
examine,  release,  and  collect  voucher 
specimens  and  relics)  the  fat  pocketbook 
mussel  (Potamilus  capax)  while 
conducting  presence  and  absence 
surveys.  The  surveys  will  be  conducted 
at  Old  Frenchman's  Bayou  and  ditch 
number  1  in  Mississippi  and  Critendon 
counties,  Arkansas. 

Applicant:  Natural  Resources 
Conservation  Service,  James  David  Ellis, 
Little  Rock,  Arkansas,  TE059043-0. 

The  applicant  requests  authorization 
to  take  (siuvey,  capture,  tag,  marie,  and 
release)  the  American  burying  beetle 
(Nicrophonis  americanus)  while 
conducting  presence  and  absence 
surveys  to  determine  if  the  species  is 
present  in  the  South  Logan  Counties 
Water  Supply  project  area.  The 
proposed  activities  will  occur  in  Logan 
and  Scott  Coimties,  Arkansas. 

Applicant:  Ichauway,  Inc.  d.b.a. 
Joseph  W.  Jones  Ecological  Research 
Center,  Newrton.  Gecwgia,  TE059033-0. 

The  applicant  requests  authorization 
to  remove  and  reduce  to  possession 
seeds  of  Lindera  melissifolia 
(pondberry)  to  determine  the  role  of 
seed  predation,  longevity  of  seeds,  and 
the  effects  of  leaf  litter  on  seed 
germination  in  order  to  promote  sexual 
reproduction.  The  proposed  activities 
will  take  place  in  the  Francis  Marion 
National  Forest.  Charleston  and 
Berkeley  Counties.  South  Carolina  and 
the  Delta  National  Forest,  Sharkey 
County,  Mississippi. 

Applicant:  Dr.  William  D.  Pearson, 
University  of  Louisville,  Louisville, 
Kentucky,  TE05902&-0, 

The  applicant  requests  authorization 
to  take  (siurvey,  capture,  and  release)  the 


Kentucky  cave  shrimp  (Palaemonias 
ganteri]  to  determine  presence  and 
absence  and  to  gather  population  data 
while  conducting  long  term  monitoring 
of  the  aquatic  fauna  in  subterranean 
streams  of  Mammoth  Cave  National 
Park.  The  proposed  activities  will  take 
place  in  Roaring  River,  Echo/Styx  River, 
Mystic  River,  Owl  cave.  Eyeless  Fish 
Trail,  and  Golden  triangle  streams 
within  the  Mammoth  Cave  National 
Park,  Edmonson  Coimty,  Kentucky. 

Applicant:  CCR  Environmental,  Inc., 
Mr.  Christian  M.  Crow,  Atlanta,  Georgia, 
TE059008-0. 

The  applicant  requests  authorization 
to  take  (survey,  capture,  and  release)  the 
fat  threeridge  mussel  (Amblema 
neislerii),  shinyrayed  pocketbook 
[Lampsilis  subangulata),  gulf 
moccasinshell  (Medionidus 
penicillatus),  oval  pigtoe  [Pleurobema 
pyriforme),  and  piuple  bankclimber 
(Elliptoideus  sloatianus)  to  determine 
the  absence  or  presence  in  various 
streams,  including  bridge  and  roadway 
crossings  throughout  Georgia. 

Applicant:  Kenneth  NeilMedlin, 
North  Carolina  Department  of 
Transportation,  Clayton,  North  Carolina, 
TE061055. 

The  applicant  requests  authorization 
to  take  (survey,  capture,  and  release)  the 
Cape  Fear  shiner  {Notropis 
mekistocholas)  and  the  spotfin  chub 
[Cyprinella  monacha)  while  conducting 
presence  and  absence  surveys  when 
potential  transportation  projects  occur. 
The  proposed  activities  will  occui  in  the 
Cape  Fear  River  Basin  and  the 
Tennessee  River  Basin,  North  Carolina. 
Applicant:  International  Camivorus 
Plant  Society,  Barry  Rice,  Fullerton, 
California,  TE060992-0. 

The  applicant  requests  authorization 
to  remove  and  reduce  to  possession 
seeds  of  Sarracenia  jonesii  (mountain 
sweet  pitcher  plant),  Sarracenia 
oreophila  (green  pitcher  plant), 
Sarracenia  alabamensis  (Alabama 
canebrake  pitcher  plant),  and 
Pinguilcula  ionantha  (Godfrey's 
butterwort)  for  interstate  commerce 
distribution  in  the  United  States. 

Applicant:  International  Camivorus 
Plant  Society,  Barry  Rice,  Fullerton, 
California,  TE061 005-0. 

The  applicant  requests  authorization 
to  remove  and  reduce  to  possession 
seeds  of  Sarracenia  jonesii  (mountain 
sweet  pitcher  plant),  Sarracenia 
oreophila  (green  pitcher  plant), 
Sarracenia  alabamensis  (Alabama 
canebrake  pitcher  plant),  and 
Pinguilcula  ionantha  (Godfrey's 
butterwort)  interstate  commerce 
distribution  in  the  United  States.  The 
seeds  would  be  germinated  and  grown 
under  the  expert  care  and  when  they  are 


approximately  two  years  old,  the 
vigorous  individuals  would  be  sold. 

Applicant:  United  States  Army  Corps 
of  Engineers-Memphis  District,  David  L. 
Reece,  Memphis,  Tennessee, 
TE061069-0. 

The  applicant  requests  authorization 
to  take  (survey,  collect,  and  replace  at 
point  of  collection)  the  endangered 
orangefoot  (pearlymussel)  pimpleback 
[Pletobasus  cooperianus),  pink 
(pearlymussel)  mucket  [Lampsilis 
abrupta),  fat  pocketbook  mussel 
[Potamilus  capax).  Turgid-blossom 
pearly  mussel  [Epioblasma  turgidula). 
and  ring  pink  mussel  [Obovaria  retusa) 
while  conducting  presence  and  absence 
surveys.  The  proposed  activities  will 
occur  within  the  boundaries  of  the  U.S. 
Army  Corps  of  Engineers-Memphis 
District  in  the  following  states: 
Arkansas,  Tennessee,  and  Kentucky. 

Applicant:  Dennis  R.  DeVries,  Auburn 
University,  Auburn,  Alabama, 
TE061284-O. 

The  applicant  requests  authorization 
to  take  (survey,  collect,  measure,  count, 
and  replace  at  point  of  collection)  the 
endangered  Tulotoma  snail  [Tulotoma 
magnifica)  while  conducting  presence 
and  absence  surveys.  The  proposed 
activities  will  occur  in  the  Coosa  River 
drainage,  Alabama. 

Dated:  September  18.  2002. 
Christine  E.  Eustis, 
Acting  Regional  Director.  Region  IV. 
[FR  Doc.  02-2551.3  Filed  10-7-02;  8:45  am] 

BILUNC  CODE  4310-95-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildllto  Service 

Incidental  Take  Permits  for  the 
Alabama  Beach  Mouse 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent;  aimouncement 

of  scoping  meeting. 

SUMMARY:  The  Fish  and  Wildlife  Service 
announces  its  intent  to  prepare  an 
environmental  impact  statement 
regarding  the  proposed  Gulf  Highlands 
Area  Habitat  Conservation  Plan  (HCP) 
and  issuance  of  two  permits  for  the 
incidental  take  of  the  Alabama  beach 
mouse.  These  permits  are  for  the 
construction,  occupancy,  use.  operation, 
and  maintenance  of  two  residential/ 
recreational  condominium  projects-the 
Gulf  Highlands  Condominiums  by  Gulf 
Highlands  LLC  and  Beach  Club  West  by 
Fort  Morgan  Paradise  Joint  Venture  on 
the  Fort  Morgan  Peninsula,  in  Baldwin 
Coimty,  Alabama.  We  will  also  hold  a 
public  scoping  meeting/hearing  on 
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October  29.  2002,  at  Gulf  State  Park  in 
Gulf  Shores.  Alabama. 
DATES:  Written  comments  concerning 
our  intent  to  prepare  an  EIS  and 
concerning  the  HCP  should  be  received 
on  or  before  November  22.  2002.  The 
scoping  meeting  will  be  held  on  October 
29.  2002.  from  4  p  m  to  8  p.m. 
ADDRESSES:  Persons  wishing  to  review 
the  application  and  HCP  may  obtain  a 
copv  by  writing  the  Service's  Southeast 
Regional  Office  at  Regional  Office.  1875 
Centur\'  Boulevard.  Suite  200,  Atlanta. 
GA  30345  (Attn:  Endangered  Species 
Permits.)  or  Field  Office.  L'  S.  Fish  and 
Wildlife  Service.  1208-B  Main  Street. 
Daphne.  AL  36526  (Attn:  Ms.  Barbara 
Allen).  Documents  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
regional  office.  Written  data  or 
comments  concerning  the  HCP  and  our 
notice  of  intent  to  prepare  an  EIS  should 
be  submitted  to  the  Regional  Office. 
Please  reference  permit  numbers  TE- 
007985-0  (Gulf  Highlands)  and  TE- 
031307-0  (Fort  Morgan  Peninsula  joint 
Venture)  in  such  comments,  or  in 
requests  for  documents. 

The  scoping  meeting  will  be  held  at 
Gulf  State  Park.  20115  State  Highway 
135,  Gulf  Shores,  Alabama,  A  court 
reporter  will  be  present  to  record  all 
comments,  and  all  interested  parties 
will  be  allowed  to  comment. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Aaron  Valenta.  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679—4144:  or  Ms. 
Barbara  Allen.  Fish  and  Wildlife 
Biologist,  Daphne  Field  Office,  (see 
ADDRESSES  above),  telephone:  334/441- 
5181.  extension  33. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  residential/  recreational 
condominium  developments  will  be 
located  on  approximately  196  acres  in 
south  Baldwin  County.  Alabama, 
between  State  Highway  180  and  the 
Gulf  of  Mexico  (Section  28,  Township  9 
South.  Range  2  East)  about  twelve  miles 
west  of  Highway  59  in  Gulf  Shores. 
Alabama,  on  the  Fort  Morgan  Peninsula. 

Some  of  the  Applicants'  future 
activities  have  the  potential  to  impdc:t 
species  subject  to  protection  under  the 
Act,  including  the  Alabama  beach 
mouse  IPeromyscus  polionotus 
ammobatesj.  Section  10(a)(1)(B)  permits 
non- Federal  landowners  to  take 
endangered  and  threatened  species, 
provided  the  take  is  incidental  to 
otherwise  lawful  activities  and  will  not 
appreciably  reduce  the  likelihood  for 
the  survival  and  recovery  of  the  species 
in  the  wild,  among  other  permit 
issuance  criteria.  An  applicant  for  a 
permit  under  section  10  of  the  Act  must 


prepare  and  submit  to  the  Service  for 
approval  a  plan  containing,  among  other 
things,  a  strategy  for  minimizing  and 
mitigating  all  take  associated  with  the 
proposed  activities  to  the  maximum 
extent  practicable.  The  applicant  must 
also  ensure  that  adequate  funding  for 
implementation  of  the  plan  will  be 
provided. 

The  Applicants  have  initiated  and 
continued  discussions  with  the  Service 
regarding  the  possibility  of  Permits  and 
an  associated  HCP  for  their  activities  on 
lands  to  be  covered  by  the  Permits. 
General  activities  proposed  for  permit 
coverage  include  residential, 
commercial  and  industrial 
development,  construction,  and 
maintenance  activities. 

The  Service  previously  considered  the 
Applicants'  HCP  in  an  Environmental 
.\ssessment  and  issued  a  Finding  of  No 
Significant  Impact.  67  FR  17089  (Apr.  9, 
2002),  That  environmental  analysis  was 
challenged  in  an  action  for  judicial 
review  brought  by  Sierra  Club  and 
Friends  of  the  Earth.  The  United  States 
District  Court  for  the  Southern  District 
of  Alabama  granted  a  preliminary 
injunction  against  any  take  of  the 
Alabama  beach  mouse  pursuant  to  the 
permits  previously  issued  to  Applicants. 
Sierra  Club  and  Friends  of  the  Earth  v. 
Norton.  207  F.  Supp.  2d.  1310  (S.D.  Ala. 
2002). 

Subsequently,  in  light  of  the  court's 
preliminary  injunction,  the  Service 
determined  to  revisit  the  earlier  NEPA 
analysis  for  this  HCP  and  the  issued 
permits.  See  Defendant's  Motion  for 
Voluntary  Remand.  Sierra  Club  and 
Friends  of  the  Earth  v.  Norton.  No.  CV- 
02-0258-CB-C  (S.D.  Ala.  Aug.  8,  2002). 
The  .Service  has  decided,  and 
announces  through  this  notice,  its  intent 
to  review  the  proposed  HCP  and  the 
environmental  effects  of  issuing  the 
permits  through  preparation  of  an  EIS_. 

The  environmental  review  will 
analyze  the  Applicants'  proposed  HCP 
as  well  as  a  full  range  of  reasonable 
alternatives  and  the  associated  impacts 
of  each.  The  Service  is  currently  in  the 
process  of  developing  alternatives  for 
analysis  The  alternatives  identified  to 
date  are  as  follows: 

Alternative  1 — No  Action:  The  Service 
would  not  re-affirm  the  ITPs. 

Alternative  2 — Development 
According  to  Original  Gulf  Highlands 
Subdivision  Plat:  A  portion  of  the 
Applicants'  properties  were  originally 
platted  and  zoned  for  single  family 
residential  development  by  the  Baldwin 
County  Planning  Commission.  This 
development  alternative  involves 
development  according  to  the  original 
plat  or  by  additional  platting  and 
subdivision  of  the  lands. 


Alternative  3 — Development  With 
Primary  Features  Occupying  Full  Width 
of  the  Escarpment:  Alternative  3 
consists  of  the  residential  high-rise 
building  complexes  placed  atop  the 
escarpment. 

Alternative  4 — Development  Entirely 
North  of  the  Escarpment:  This 
alternative  would  involve  development 
of  residential  condominium  buildings 
and  infrastructure  approximately  300 
feet  north  of  the  escarpment  for  both 
projects. 

Alternative  5 — Development  of 
Portions  of  the  Escarpment  With  a  325 
ft.  Habitat  Corridor  Between  the 
Projects:  Alternative  5  consists  of  the 
development  of  the  same  number  of 
units,  but  placed  on  different  portions  of 
the  escarpment  and  adjacent  areas.  This 
development  configuration  would  result 
in  the  preservation  of  an  undeveloped 
corridor  of  ABM  habitat  approximately 
325  feet  wide  separating  the  individual 
developments  and  connecting  the 
interior  scrub  areas  with  the  designated 
critical  habitat  to  the  south  of  the 
developments. 

Alternative  6-Development  ofOnsite 
Mitigation  Including  a  909-foot  Corridor 
Connecting  Adjacent  Primary/ 
Secondary  Dunes  and  Escarpment  to  the 
Interior:  This  alternative  increases  the 
width  of  the  undeveloped  corridor 
described  above  and  repositions  the 
corridor  to  the  west  side  of  the  property. 
This  alternative  provides  for  dedication 
of  105.5  acres  of  Applicant-owned  lands 
into  conservation  status  via  covenants, 
conditions  and  restrictions  attached  to 
the  property,  and  conditions  of  any  IT? 
that  might  be  issued. 

Persons  wishing  to  provide  relevant 
information  and  comments  regarding 
this  activity  should  submit  these  to  the 
above  address.  For  information,  please 
contact  the  individual  identified  above 
in  the  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  as 
amended  (42  U.S.C.  4321  et  seq.)  and  its 
implementing  regulations  (40  CFR  parts 
1500  through  1508),  and  with  other 
appropriate  Federal  laws  and 
regulations,  policies,  and  procedures  of 
the  Service  for  compliance  with  those 
regulations.  It  is  estimated  that  the  draft 
EIS  will  be  available  for  public  review 
in  early  2003. 

Dated:  October  2.  2002. 
Sam  D.  Hamilton, 
Regional  Director. 

[FR  Doc.  02-25505  Filed  10-7-02;  8:45  am) 
BILUNG  CODE  4310-55-^ 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-01 4-02-1 652-HB;  GP-2-300] 

Emergency  Closure  of  Public  Lands; 
Klamath  County,  OR 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Emergency  Closure  of  the 
Willow  Valley  Road  in  Klamath  County, 
Oregon. 

SUMMARY:  Notic  is  hereby  given  that  the 
Willow  Valley  Road,  (41-14E-13),  at  tiie 
Rock  Creek  Bridge,  in  T.  41  S.,  R.  15  E., 
Sec.  17,  Willamette  Meridan,  Klamath 
Coimty,  Oregon  is  temporarily  closed  to 
vehicle  operation  from  October  7,  2002 
through  November  29,  2002.  The 
closure  is  made  under  the  authority  of 
43  CFR  8364.1.  The  purpose  of  this 
emergency  temporary  closure  is  to 
protect  persons  from  potential  harm 
during  bridge  replacement. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0.-7,  which  include  a  fine 
not  to  exceed  $1,000  and/ or 
imprisonment  not  to  exceed  12  months, 
as  well  as  the  penalties  provided  under 
Oregon  State  law. 

The  public  road  temporarily  closed  to 
public  use  under  this  order  will  be 
posted  with  signs  at  points  of  public 
access. 

DATES:  This  closure  is  effective  from 
October  7,  2002  through  November  29, 
2002. 

ADDRESSES:  Copies  of  the  closure  order 
and  map  showing  the  location  of  the 
closed  road  is  available  for  the  Klamath 
Falls  Resource  Area  Office,  2795 
Anderson  Avenue,  Building  25, 
Klamath  Falls,  Oregon  97603. 

FOR  FURTHER  INFORMATION  CONTACT: 

Teresa  A.  Rami,  Field  Manager,  Klamath 
Falls  Resource  Area  Office  at  (541)  883- 
6916. 

Dated:  July  12.  2002. 
Teresa  A.  Rami, 

Field  Manager,  Klamath  Falls  Resource  Area. 
IFR  Doc.  02-25660  Filed  10-04-02;  10:58 
am] 

BILUNG  CODE  4310-3»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-933-1410-ET;  A-033717] 

Public  Land  Order  No.  7540;  Partial 
Revocation  of  Public  l^nd  Order  No. 
2374;  Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects 
approximately  304.18  acres  of  public 
lands  withdrawn  for  military  purposes 
for  the  Department  of  the  Air  Force  at 
Port  MoUer  Radio  Relay  Site,  Alaska. 
The  lands  are  no  longer  needed  for  the 
purpose  for  which  they  were 
withdravra.  This  action  also  allows  the 
conveyance  of  the  lands  to  the  State  of 
Alaska,  if  such  lands  are  otherwise 
available.  Any  lands  described  herein 
that  are  not  conveyed  to  the  State  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  Public  Land  Order  No. 
5186,  as  amended,  and  any  other 
withdrawal  or  segregation  of  record. 
EFFECTIVE  DATE:  October  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robbie  J.  Havens.  Bureau  of  Land 
Management,  Alaska  State  Office.  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994),  and  by  Section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C.  1616(d)(1)  (1994),  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  2374,  which 
withdrew  public  lands  for  military 
purposes,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 

Seward  Meridian 

T.  48S.,  R.  72  W.. 

Three  parcels  more  particularly  described 
as: 

Tract  A 

Commencing  at  U.S.L.M.S.  1147,  latitude 
55°59'28"N..  longitude  160'-34'29.374"  W., 
1927N.A.D.; 

Thence  S.  73°32'44"  E..  16.040.33  feet  to 
Point  "Site": 

Thence  North  1.000  feet  to  the  Point  of 
Beginning;  thence 

East.  1,000  feet: 

South.  2,000  feet: 

West.  2.000  feet: 

North.  2.000  feet: 

East.  1,000  feet  to  the  Point  of  Beginning. 

The  area  described  contains  91.83  acres. 


Tract  B 

Commencing  at  U.S.L.M.S.  1147.  latitude 
35=5g'28"  N..  longitude  160'  34'29.374"  W.. 
1927  N. A. D.: 

Thence  N.  30"-18'42''  E.,  3.785.54  feet  to  the 
Point  of  Beginning,  thenc  e 

N.  59°32'30"  \V..  750  feet: 

N.  30-27'30''E..  5.500  feet: 

S.  59°32'30"E..  1.500  feet: 

S.  30=27'30"  VV..  5,500  feet: 

N.  59'32'30''  W..  750  feet  to  the  Point  of 
Beginning. 

The  area  described  contams  189.39  acres. 

Tract  C 

Commencing  at  LIS.LM.S.  1147.  latitude 
55"59'28"  N..  longitude  160=34'29.374"  W.. 
1927  N.A.D.; 

Thence  S.  73"32'44"  E..  10.580  feet  to  the 
Point  of  Beginning:  thence 

N.  83"  E..  730  feet: 

S.  7=E.,  1,000  feet: 

S.  83' W.,  1,000  feet; 

N.  7=  W..  1.000  feet; 

N.  83^  E..  270  feet  to  the  Point  of 
Beginning. 

The  area  described  contains  22.96  acres. 

The  areas  described  aggregate  304.18  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7.  1958,  48 
U.S.C.  note  prec.  21  (1994),  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  43 
U.S.C.  1635(e)(1994),  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  lands  are 
otherwise  available.  Any  lands  not 
conveyed  will  continue  to  be  subject  to 
the  terms  and  conditions  of  Public  Land 
Order  No.  5186,  as  amended,  and  any 
other  withdrawal  or  segregation  of 
record. 

Dated:  September  13.  2002. 
Rebecca  W.  Watson, 
Assistant  Secretary— Land  and  Minerals 
Management. 

[PR  Doc.  02-25576  Filed  10-7-02;  8:45  am) 
BILUNG  CODE  4310^A-<> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l-and  Management 

[AK-933-1410-ET;  F-07357] 

Public  Land  Order  No.  7541;  Partial 
Revocation  of  Public  Land  Order  No. 
2550;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  55.31 
acres  of  public  land  withdrawn  for 
airport  purposes  for  the  Federal 
Aviation  Administration.  The  land  is  no 
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longer  netulfd  for  the  purpose  for  which 
it  was  withdrawn.  This  action  also 
allows  the  conveyance  of  the  land  to  the 
State  of  Alaska,  if  such  land  is  otherwise 
available.  Anv  land  described  hereui 
that  is  not  conveyed  to  the  State  will  be 
subject  to  Public  Land  Order  No   .t180. 
as  amended,  and  anv  other  withdrawal 
or  segregation  of  record. 

EFFECTIVE  DATE:  October  8.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robbie  I.  Havens.  Bureau  of  Land 
Management.  Alaska  State  Office,  222 
W   7th  ,\venue.  No.  13.  Anchorage, 
Alaska  99513-7599,  907-271-5477 

Order 

Bv  virtue  of  the  authority  vested  in 
the  Secretarv  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  and  by  Section  17(d)(1)  of 
the  Alaska  Native  Claims  .Settlement 
.\ct,  43  U.S.C.  1616(d)(1)  (1994),  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No  2550.  which 
withdrew  public  lands  for  airport 
purposes,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Fairbanks  Meridian 

T.  1  S..R.  2  W.. 
Sec.  23.  NE'  4NEV4  excluding 

NE'4SE'4NE'4NE'4. 

E'2E' oNW'4SE' 4NE' 4NE'.'4. 

EV:.NE' 4SW' 4SE' 4NE>aNE'/4.  and 

NV2SE'.4SE''4NE'4NE'4: 
Sec.  24.  VV'uNVV'4NU'4. 

The  area  described  contains  55. .11  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(b)  nf  the 
Alaska  Statehood  Act  of  |ulv  7.  1958,  48 
U.S.C.  note  prec.  21  (1994).  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act.  43 
U.S.C.  1635(e)(1994),  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Lands  selected  by, 
but  not  c:onveyed  to,  the  State  will  be 
subject  to  Public  Land  Order  .No.  5180, 
as  amended  and  anv  other  withdrawal 
or  segregation  of  record. 

Daled:  September  13,  2002. 
Rebecca  W.  Watson. 

.4.sij.s(ti/i/  Sfi  Tftan' — Land  and  Minerals 

Xtanagement. 

IFR  Doc.  02-25577  Filed  10-7-02:  8:45  ami 

BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-933-1410-ET;  A-042420] 

Public  Land  Order  No.  7539;  Partial 
Revocation  of  Public  l^nd  Order  No. 
2713,  as  Amended;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior 

action:  Public  Land  Order. 


SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  30  acres 
of  public  land  withdrawn  for  air 
navigation  purposes  for  the  Federal 
Aviation  Administration  at  Talkeetna, 
Alaska.  The  land  is  no  longer  needed  for 
the  purpose  for  which  it  was 
w  ithdrawn.  The  land  is  also  classified 
for  i:onvevance  to  Cook  Inlet  Region, 
Inc  ,  under  the  Act  of  January-  2,  1976, 
as  amended.  Anv  land  described  herein 
that  is  not  conveyed  will  continue  to  be 
subject  to  the  terms  and  conditions  of 
Public  Land  Order  No.  5186,  as 
amended,  and  any  other  withdrawal  or 
segregation  of  record, 

EFFECTIVE  DATE:  October  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Riibhit'  |.  Havens.  Bureau  of  Land 
Management.  Alaska  State  Office,  222 
W   7th  ,\venue.  No.  13,  Anchorage, 
Alaska  99513-7599, 907-271-5477. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretarv  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policv  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  and  by  Section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
.^ct,  43  use.  1616(d)(1)  (1994).  it  is 
ordered  as  follows: 

1    Public  Land  (3rder  No.  2713,  as 
amended,  which  withdrew  public  lands 
for  air  navigation  purposes,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Seward  Meridian 

I    2t.  \     K   4  W  , 
,^t;(:   .11.  VV'-SE'4NVV'4  and 

N\V'4NE'4SW'4. 
The  area  described  contains  30  acres. 

2.  Subject  to  valid  e.xisting  rights,  the 
land  is  classified  for  conveyance  to 
Cook  Inlet  Region,  Inc.,  under  the  Act  of 
Januarv'  2.  1976,  as  amended,  43  U.S.C. 
1611  (note)  (1994).  Any  land  not 
conveyed  will  continue  to  be  subject  to 
the  terms  and  conditions  of  Public  Land 
Order  No  5186.  as  amended,  and  any 
other  withdrawal  or  segregation  of 
record. 


Dated:  September  13,  2002. 

Rebecca  W.  Watson, 

Assistant  Sf Cretan' — iMnd  and  Minerals 
Management. 

|FR  Doc.  02-25579  Filed  10-7-02;  8:45  am) 

BILUNG  CODE  43ia->iA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IES-010-143O-ET;  FL-ES-051481] 

Public  Land  Order  No.  7542;  Transfer 
of  Jurisdiction;  Florida 

AGENCY:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  modifies  the 
Executive  Order  dated  January  9,  1838 
and  transfers  the  administrative 
jurisdiction  of  49.83  acres  of  land 
located  at  the  Pensacola  Naval  Air 
Station  from  the  Department  of  the  Navy 
to  the  Department  of  Veterans  Affairs  for 
the  expansion  and  operation  of  the 
Barrancas  National  Cemetery. 

EFFECTIVE  DATE:  Octobec  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duane  Winters,  Jackson  Field  Office, 
411  Briarwood  Drive,  Suite  404, 
Jackson,  Mississippi  39206,  601-977- 
5403. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1 .  Subject  to  valid  existing  rights,  the 
Executive  Order  dated  January  9,  1838, 
which  withdrew  public  domain  land  for 
the  benefit  of  the  United  States  Navy,  is 
hereby  modified  to  transfer 
administrative  jurisdiction  of  the 
following  described  land  from  the 
Department  of  the  Navy  to  the 
Department  of  Veterans  Affairs,  to 
manage  as  part  of  the  National  Cemetery 
System: 

Tallahassee  Meridian 

T.  3  S.,  R.  30W.. 

Tract  6. 

The  area  described  contains  49.83  acres  in 
Hsi  ambia  County. 

2 .  The  land  described  in  Paragraph  1 
remains  withdrawn  from  all  forms  of 
appropriation  and  disposition  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  leasing  under  the 
mineral  leasing  laws. 
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Dated:  September  13,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

IFR  Doc.  02-25578  Filed  10-7-02;  8:45  am) 

BILUNG  CODE  4310-OJ-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

South  Delta  Imflrovements  Program 

AGENCY:  Bureau  of  Reclamation, 
Department  of  the  Interior, 
ACTION:  Notice  of  extension  of  time  for 
written  comments  on  scope  of 
environmental  impact  statement/ 
environmental  impact  report  (EIS/EIR). 

SUMMARY:  The  Bureau  of  Reclamation  is 
extending  the  public  review  period  to 
October  31.  2002,  for  written  comments 
on  the  scope  of  the  EIS/EIR  for  the 
South  Delta  Improvements  Program. 
The  notice  of  intent  for  the  EIS/EIR  was 
published  in  the  Federal  Register  on 
August  30.  2002  (67  FR  55870).  The 
comment  period  was  originally  to  end 
on  October  4.  2002. 

DATES:  Written  comments  on  the  scope 
of  the  EIS/EIR  should  be  submitted  on 
or  before  October  31,  2002. 
ADDRESSES:  Written  comments  on  the 
scope  of  the  EIS/EIR  should  be  sent  to 
Mr,  Dan  Meier,  Bureau  of  Reclamation, 
2800  Cottage  Way,  MP-700, 
Sacramento,  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Meier,  Reclamation,  at  the  above 
address,  or  by  telephone  at  916-978- 
5086  or  TDD  1-800-735-2922;  or  Mr. 
Paul  Marshall,  Department  of  Water 
Resources,  1416  Ninth  Street, 
Sacramento,  CA  94236,  or  by  telephone 
at  916-653-2118. 
SUPPLEMENTARY  INFORMATION:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circvunstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 


Dated:  September  26,  2002. 
Frank  Michny. 

Regional  Environmental  Officer. 

[FR  Doc.  02-25506  Filed  10-7-02;  8:45  am) 

BILUNG  CODE  4310-MN-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Altematives  for  Meeting  Water  Needs 
in  the  Red  River  Valley,  ND 

AGENCY:  Bureau  of  Reclamation, 

Interior, 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  On  December  15,  2000,  the 
106th  Congress  passed  the  Dakota  Water 
Resources  Act  of  2000,  which  was 
signed  into  law  on  December  21,  2000 
(Public  Law  106-554).  Among  other 
things,  the  Dakota  Water  Resources  Act 
of  2000  (DWRA)  states  that,  "the 
Secretary  of  the  Interior  shall  conduct  a 
comprehensive  study  of  the  water 
quality  and  quantity  needs  of  the  Red 
River  Valley  in  North  Dakota  and 
possible  options  for  meeting  those 
needs"  (Section  8(b)(1)).  In  addition,  the 
DWRA  states  that,  "pursuant  to  an 
agreement  between  the  Secretarv'  and 
State  of  North  Dakota  as  authorized 
under  section  19g)  *    *   *  the  Secretary 
and  the  State  of  North  Dakota  shall 
jointly  prepare  and  complete  a  draft 
environmental  impact  statement 
concerning  all  feasible  options  to  meet 
the  comprehensive  water  quality  and 
quantity  needs  of  the  Red  River  Valley 
and  the  options  for  meeting  those 
needs"  (Section  8(c)(2)(A)). 

Pm-suant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  the  Bureau 
of  Reclamation  (Reclamation)  and  the 
State  of  North  Dakota  (ND)  will  jointly 
prepare  this  environmental  impact 
statement  (EIS).  The  State  of  North 
Dakota  (ND)  has  designated  the  Garrison 
Diversion  Conservancy  District  (GDCD) 
to  serve  as  the  State  lead  in  preparation 
of  the  EIS  for  the  Red  River  Valley 
Water  Supply  Project.  Reclamation, 
acting  under  the  authority  of  the 
Secretary  of  the  Interior,  is  the  lead 
Federal  agency.  Cooperating  agencies 
will  be  identified  at  a  later  date. 

Reclamation  and  the  GDCD  will  use 
the  NEPA  compliance  process  to  ensure 
that  the  public  has  opportunities  to 
review  and  comment  on  long-term  water 
supply  and  management  altematives  for 
the  Red  River  Valley  Water  Supply 
Project.  Public  comments  are  invited 
and  encouraged  regarding  both  the 
scope  of  environmental  and 


socioeconomic  issues  and  alternative 
that  should  be  evaluated  in  the  EIS. 

Reclamation  and  the  GDCD  have 
scheduled  six  public  scoping  meetings 
in  which  Federal,  State,  local  and  tribal 
government  agencies,  non-governmental 
organizations,  the  public,  and  the 
international  community  are  invited  to 
participate  in  the  open  exchange  of 
information  and  to  submit  comments  on 
the  proposed  scope  of  the  EIS.  Each 
meeting  will  be  preceded  by  a  2-hour 
open  house  during  which  Reclamation 
staff.  GDCD  staff,  and  other  study 
participants  will  provide  information 
and  answer  questions. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  the  locations,  dates,  and 
times  of  the  scoping  meetings. 

Written  comments  on  the  scope  of  the 
issues  and  altematives  to  be  evaluated 
in  the  EIS  will  be  accepted  and  should 
be  postmarked  or  e-mailed  no  later  than 
December  16,  2002,  to  be  most  effective. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Bureau  of  Reclamation, 
Dakotas  Area  Office,  P.O.  Box  1017, 
Bismarck  ND  58502. 
FOR  FURTHER  INFORMATION  CONTACT: 
Signe  Snortland,  Red  River  Valley  Water 
Supply  Project  EIS,  Bureau  of 
Reclaination,  Dakotas  Area  Office.  P.O. 
Box  1017.  Bismarck  ND  58502: 
Telephone:  (701)  250-^242  extension 
3619:  or  FAX  to  (701)  250-4326.  You 
may  submit  e-mail  ssnortland<&, 
gp.usbr.gov  or  access  the  Red  River 
Valley  Water  Supply  Project  web  site  at 
http-./MivH'. usbr.gov/gp/dkao/ 
rrvwsp.htm. 

SUPPLEMENTARY  INFORMATION:  In  1944, 
the  U.S.  Congress  passed  the  Flood 
Control  Act  (the  Missouri-Basin  Pick 
Sloan  Act),  which  authorized  the 
construction  of  dams  on  the  Missouri 
River  and  its  tributaries.  The  Garrison 
Diversion  Unit  (GDU)  was  authorized  in 
1965,  and  constmction  began  in  1967. 
The  project  was  designed  to  divert 
Missouri  River  water  to  central  and 
eastern  ND  for  irrigation;  fish  and 
wildlife  enhancement:  municipal,  rural, 
and  industrial   MR&I)  water  supply:  and 
recreation  development.  Most  of  the 
currently  authorized  principal  supply 
works  have  been  completed,  except  for 
about  a  20-mile  reach  between  the  end 
of  the  Mccluskey  Canal  and  beginning 
of  the  New  Rockford  Canal. 

The  project  was  reformulated  in  1986 
to  reduce  the  emphasis  on  irrigation  and 
increase  the  emphasis  on  meeting  the 
MR&I  water  needs  throughout  ND.  The 
1986  Reformulation  Act  authorized  a 
Sheyenne  River  water  supply  and 
release  feature  and  water  treatment  , 

plant  capable  of  delivering  100  cubic 
feet  per  second  of  water  to  eastem  ND. 
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The  authorization  for  the  GDU  was 
amendea  again  in  December  2000  bv 
DVVRA.  The  DWRA  requires  that  an  EIS 
and  feasibility-level  study  be  prepared 
to  aid  decision-making  on  a  preferred 
alternative  for  meeting  water  needs  in 
the  Red  River  Valley  in  North  Dakota. 

Development  of  a  reliable  water 
supply  for  the  Red  River  Valley  has 
been  a  subject  of  great  interest  to  local 
residents,  along  with  government 
agencies  and  entities  concerned  with 
water  management  and  development. 
.\lthough  rivers  in  eastern  ND  such  as 
the  Red  and  Sheyenne  rivers  are  prone 
to  flooding  and  excessive  runoff,  they 
also  experience  low  flow  and  drought 
conditions  such  as  those  that  occurred 
in  the  1930's  and  1980's. 

In  1994.  Reclamation  initiated  an 
appraisal-level  (preliminary)  assessment 
of  MR&I  water  needs  in  the  Red  River 
Valley  as  an  outcome  of  the  ND  Water 
Management  Collaborative  Process.  That 
study  was  completed  in  two  phases.  The 
first  phase  was  further  subdivided  into 
parts  A  &  B  Phase  lA  compared  the 
existing  and  projected  future  MR&I 
water  needs  in  the  Red  River  Valley 
with  the  surface  water  flows  and 
groundwater  resources  available  to  meet 
those  needs.  That  report,  completed  in 
.•\pril  1998,  concluded  that  significant 
shortages  could  occur  during  droughts  if 
no  action  is  taken 

The  Phase  IB  report  provided  an 
evaluation  of  seasonal  instream  flow 
needs  for  water  quality  and 
maintenance  of  aquatic  life  in  the 
Sheyenne  and  Red  rivers  That  report 
was  finalized  in  .August  1999. 

The  Phase  II  report  presented  a  range 
of  preliminary'  alternatives  to  meet  the 
shortages  identified  in  the  Phase  lA 
report.  These  alternatives  included  both 
in-basin  and  out-of-basin  water  supplies 
along  with  water  conservatKJn  and  a 
variety  of  management  and  operational 
techniques 

Purpose  of  and  Need  for  the  Federal 
Action 

The  Red  River  Vallev  Water  Supplv 
Project  EIS  will  evaluate  alternative 
ways  to  meet  the  comprehensive  "water 
qualitv  and  quantity  needs  of  the  Red 
River  Valley  in  North  Dakota'  IDWR.\ 
Section  8(b)(l)i.  The  needs  are  defined 
as  municipal,  rural,  and  industrial 
supplies;  water  quality;  aquatic 
environment;  recreation;  and  water 
conservation  measures  [Section  8(b)(2)|. 

Proposed  Alternatives 

.As  required  bv  Council  on 
Environmental  Quality  (CEQJ 
implementing  regulations  (40  CFR 
1502. 2(e|),  a  full  range  of  reasonable 
alternatives  will  be  evaluated  in  the  EIS 


These  alternatives  will  include  No 
.Action  and  development  of  in-basin  and 
out-of-basin  water  sources.  The  EIS  will 
evaluate  potential  environmental 
impacts  of  specific  alternatives  together 
with  engineering  and  socioeconomic 
considerations.  A  preferred  alternative 
has  not  been  identified  at  this  time. 

Eight  preliminary  alternatives, 
including  No  Action,  were  described  in 
the  Phase  II  Needs  Assessment.  These 
alternatives  were: 

•  No  Action.  This  alternative 
represents  the  reasonably  foreseeable 
future  condition  if  a  Red  River  Valley 
Water  Supply  Project  is  not  constructed. 

•  Construction  of  a  new  water  supply 
reservoir  on  the  Sheyenne  River  near 
Kindred 

•  Raising  the  height  of  Baldhill  Dam 
on  the  Sheyenne  River  near  Valley  City 
to  increase  water  storage. 

•  Development  of  groundwater 
resources  including  purchase  of  existing 
rights,  new  well  fields,  desalinization, 
and  aquifer  storage  and  recoverv'. 

•  Importation  of  Missouri  River  water 
via  a  pipeline  from  Bismarck  to  Fargo. 

•  Importation  of  Missouri  River  water 
via  a  pipeline  from  Lake  Oahe  south  of 
Bismarck  to  the  vicinity  of  Wahpeton. 

•  Importation  of  Missouri  River  water 
to  the  upper  Sheyenne  River  utilizing 
existing  GDU  principal  supply  works. 

•  Importation  of  Missouri  River  water 
via  a  system  of  closed  pipelines  from 
the  GDU  principal  supply  works  to 
cities,  industries,  and  rural  water 
systems. 

•  Other  potential  water  sources 
including  Minnesota  sub-basins  and 
Devils  Lake  may  be  evaluated  in  detail 
in  the  EIS.  fkimments  or  suggestions  on 
these  alternatives  or  suggestions  of  other 
alternatives  that  should  be  considered 
are  welcome. 

Preliminary  Identification  of 
Environmental  Issues 

The  following  issues  have  been 
tentatively  identified  for  analysis  in  the 
EIS  This  list  is  preliminary  and  is 
intended  to  facilitate  public  comment 
on  the  scope  of  this  eIS.  It  is  not 
intended  to  be  all-inclusive  nor  does  it 
imply  any  predetermination  of  potential 
impacts.  Reclamation  and  the  GDCD 
invite  comments  on  this  list: 

•  Impacts  on  streams  and  lakes, 
groundwater,  floodplains.  wetlands,  and 
on  water  uses  and  qualitv. 

•  Impacts  on  aquatic  and  terrestrial 
plants  and  animals  and  their  habitats 
including  species  that  are  federally  or 
State-listed  as  threatened  or  endangered, 
proposed,  candidate,  or  of  special 
concern  and/or  critical  habitat. 

•  Pfitential  impacts  from  the  transfer 
of  biota,  including  parasites  and 


pathogens,  between  the  Missouri  River 
basin  and  the  Hudson  Bay  basin. 

•  Potential  impacts  to  Canadian 
waters  due  to  transfer  of  harmful  iota  or 
changes  in  water  quality  or  quantity. 

•  Potential  cumulative  environmental 
impacts  to  the  Missouri  River  from  past, 
present,  and  foreseeable  future 
withdrawals. 

•  Potential  cumulative  environmental 
impacts  to  the  Sheyenne  and  Red  rivers, 
including  effects  of  the  proposed  Devils 
Lake  outlet  as  well  as  other  reasonably 
foreseeable  discharges  or  withdrawals. 

•  Impacts  on  cultural  resources  such 
as  historic,  archaeological,  architectural, 
or  traditional  properties. 

•  Socioeconomic  impacts  on  affected 
communities  related  to  long-term  water 
supply  and  management. 

•  Environmental  justice,  particularly 
whether  or  not  water  management 
activities  have  a  disproportionately  high 
and  adverse  effect  on  minority  and  low- 
income  populations. 

•  Compliance  with  all  applicable 
Federal,  State,  and  local  statutes  and 
regulations  and  with  international 
agreements  and  required  Federal  and 
State  environmental  permits, 
consultations,  and  notifications. 

•  Compliance  with  all  applicable 
Executive  Orders. 

Timing 

Reclamation  and  the  GDCD  plan  to 
issue  the  draft  EIS  by  December  2005. 
Reclamation  and  the  U.S. 
Environmental  Protection  Agency  will 
separately  publish  notices  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
Reclamation  and  GDCD  will  publicize 
the  availability  of  the  draft  EIS  in  other 
media  and  will  provide  opportunities 
for  Federal,  State,  local  and  tribal 
government  agencies,  non-governmental 
organizations,  the  general  public,  and 
the  international  community  to 
participate  in  additional  information 
forums  and  to  submit  comments. 

Locations,  Dates  and  Times  of  Scoping 
Meetings 

•  Monday,  October  28,  2002,  7  p.m.. 
Fargo,  North  Dakota,  Fargo  Civic 
Auditorium.  207  4th  Street  North, 
lower  level.  Room  A 

•  Tuesday,  October  29,  2002,  7  p.m.. 
Valley  City.  North  Dakota,  Americinn 
Hotel.  330  Wintershow  Road 

•  Wednesday,  October  30,  2002,  7  p.m., 
Grand  Forks,  North  Dakota,  Grand 
Forks  City  Council  Chambers,  225 
North  4th  Street,  third  fioor 

•  Wednesday.  November  6,  2002,  7 
p.m.,  Pembina,  North  Dakota, 
Pembina  State  Museum,  Exit  215  off 
of  Interstate  29,  805  Highway  59 

•  Thursday,  November  7,  2002,  7  p.m., 
Wahpeton,  North  Dakota,  Wahpeton 
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City  Hall,  1900  4th  Street  North, 
Community  Room 
•  Friday^ November  8,  2002, 1:00  p.m., 
Bismarck,  North  Dakota,  Doublewood 
Hotel,  Interstate  94  and  Exit  159 
Issues  raised  at  the  scoping  meetings 
will  be  documented  in  the  Scope  of 
Statement  (SOS)  for  the  Red  River 
Valley  Water  Supply  Project  EIS.  The 
objectives  of  this  report  are  to 
summarize  the  essence  of  the  comments 
in  a  clear  and  concise  manner  and  to 
accurately  portray  the  scope  of  the  EIS. 
The  SOS  will  be  distributed  to  public 
libraries  near  the  meeting  locations, 
posted  on  Reclamation's  Red  River 
Valley  Water  Supply  Project  EIS  web 
page,  and  mailed  upon  request. 

Public  Disclosure  Statement 

Comments  received  in  response  to 
this  notice  will  become  part  of  the 
administrative  record  for  this  project 
and  are  subject  to  public  inspection. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  woiUd  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  m^e  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  ofBcials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  September  12,  2002. 
Maryanne  C.  Bach, 
Regional  Director,  Great  Plains  Region. 
(PR  Doc.  02-25514  Filed  10-7-02;  8:45  am] 
BILLING  CODE  4310-MN-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Coneent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uablllty  Act 

Notice  is  hereby  given  that  on 
September  16,  2002,  a  proposed  consent 
decree  in  United  States  v,  Buena  Vista 
Mines,  Inc.,  et  al..  Civil  Action  No.  98- 
7226  SVW  (RNBx),  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  California. 

In  this  action,  brought  imder  Sections 
106  and  107  of  the  Comprehensive 
Environmental  Response, 


Compensation,  and  Liability  Act,  42 
U.S.C.  §§9606,  9607,  the  United  States 
sought  reimbursement  of  response  costs 
incurred  by  the  U.S.  Environmental 
Protection  Agency  ("EPA")  at  the  Buena 
Vista/Klau  Mine  Site  near  Paso  Robles 
California,  as  well  as  civil  penalties  and 
treble  damages  arising  from  the  failure 
of  defendants  Buena  Vista  Mines,  Inc. 
("BVMl"),  Harold  J.  Biaggini,  and 
Edward  C.  Biaggini,  III  to  comply  with 
an  EPA  administrative  clean-up  order. 
The  consent  decree  provides  for 
payments  of  $500,000  from  the 
defendants  and  $100,000  from  third- 
party  defendant  County  of  San  Luis 
Obispo  and  in  addition,  provides  that 
the  United  States  will  receive  the  major 
portion  of  all  proceeds  of  any  future 
BVMI  land  sales.  In  exchange  for  the 
settlement  payments,  the  settling  parties 
will  receive  a  site-wide  covenant-not-to- 
sue,  subject  to  certain  reservations. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Buena  Vista  Mines,  Inc.,  et  al, 
D.J.  Ref.  No.  90-5-1-1-4467/1. 

The  consent  decree  may  be  examined 
at  the  offices  of  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  A  copy  of  the  consent 
decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington.  DC  20044-7611,  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax. 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $10.75  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

Ellen  Mahan, 

Assistant  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

IFR  Doc.  02-25517  Filed  10-7-02:  8:45  am) 
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United  States  District  Court  for  the 
Southern  District  of  Indiana 
Indianapolis  Division. 

Under  this  Consent  Decree,  Heritage 
Environmental  Services  LLC. 
("Heritage")  will  pay  a  penalty  of 
$360,000  to  the  United  States  for 
violations  of  section  113(b)  of  the  Clean 
Air  Act,  42  U.S.C.  7413(b)  as  amended 
("CAA")  and  Section  3008(a)  of  the 
Resource  Conservation  and  RecoverN' 
Act,  as  amended  ("RCRA"  ),  42  U.S.C. 
6928(a)  as  alleged  in  the  Complaint  in 
this  action  in  connection  with  two  of 
Heritage's  hazardous  waste  treatment, 
storage,  and  disposal  facilities  located  in 
Indianapolis,  Indiana  and  Lemont, 
Illinois. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  Consent 
Decree  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Heritage  Environmental 
Services,  LLC,  D.J.  Ref.  90-5-2-1- 
06331. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Souther  District  of  Indiana, 
United  States  Courthouse,  46  East  Ohio 
Street,  5th  Floor,  Indianapolis.  Indiana 
46204,  and  at  U.S.  EPA  Region  5.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Librarv . 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $6.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

WiUiam  D.  Brighton, 

Assistant  Chief  Environmental  Enforcement 

Section,  Environment  and  .\aturat  Resources 

Division. 

[FR  Doc.  02-25516  Filed  10-7-02:  8:45  am) 

BILLING  CODE  4410-1S-W 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act  and  Resource 
Conservation  and  Recovery  Act 

Pxu-suant  to  28  CFR  50.7,  notice  is 
hereby  given  that  on  October  2,  2002,  a 
Consent  Decree  in  United  States  v. 
Environmental  Services,  LLC.,  Case  No. 
IP  00-0538-C-B/S,  was  lodged  with  the 


DEPARTMENT  OF  JUSTICE 

Notice  of  lu>dging  of  Consent  Decree 
Under  the  Clean  Water  Act 

Under  28  C.F.R.  §  50.7  notice  is 
hereby  given  that  on  September  16. 
2002,  a  proposed  Consent  Decree  in 
United  States  v.  Wolcottville  Sand  and 
Gravel  Corpomtion,  d/b/a  London 
Aggregates.  No.  98-CV-74192  (E.D. 
Mich.),  and  PIRGIM  Public  Interest 
Lobby  v.  Wolcottville  Sand  and  Gravel 
Corporation,  d/b/a  London  Aggregates, 
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No.  98-73730  [ED  Mich.)  was  lodywl 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan. 

The  United  States'  complaint  sought 
injunctive  relief  and  civil  penalties  for 
WolcottviUe's  violations  of  the 
conditions  and  limitations  of  its 
National  Pollutant  Discharge 
Elimination  Svstem  CNPDES")  permit, 
issued  bv  the  State  of  Michigan 
pursuant  to  CVVA  Section  402.  33  U.S.U. 
1342.  at  WolcottviUe's  limestone  quarry 
in  Milan.  Monroe  County.  Michigan. 
Under  the  proposed  consent  decree. 
Wolcottville  will  modifv*  its  mining 
operations  such  that  it  will  he  able  to 
eliminate  all  discharges  at  the  quarrv 
and  surrender  its  National  Pollution 
Discharge  Elimination  System  permit 
Wolcottville  will  also  pay  S75.000  to 
resolve  the  United  States'  claim  for  civil 
penalties,  perform  certain  supplemental 
environmental  pro)ects  at  a  cost  of 
$360,000  in  partial  mitigation  of  the 
United  States'  civil  penaltv  claims,  and 
undertake  two  restoration  projects  in 
settlement  of  the  citizen  plaintiffs' 
claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  (Consent  Decree 
Comments  should  be  addressed  to  the 
Assistant  .\ttorne\  General, 
Environm^'!lt  .ind  Natural  Resources 
Division  P  ()  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC. 
20044-761 1,  and  should  refer  to  United 
States  V.  Wolcottville  Sand  and  Gravel 
Corporation,  d/b/a  London  --iggregofes. 
No  98-CV-74192  (ED.  MichJ.  D  J.  Ref 
40-5-l-l-i461. 

The  (Consent  Decree  mav  be  examined 
at  the  Office  of  the  United  States 
.■\ttornev.  Eastern  District  of  Michigan, 
211  W  Fort  Street  Detroit.  Michigan 
48226-3211  (contact  Assistant  United 
States  Attorney  Mar>-  Rigdon,  313-226- 
9100).  and  at  U.S.  EPA  Region  5.  77  W 
Jackson  Blvd.,  Chicago  Illinois  (contact 
Assistant  Regional  Counsel  Richard 
Clarizio  (  312-H86-0S59)  .\  (  opv  of  the 
Consent  Decree  may  also  be  obtained  b\ 
mail  from  the  Consent  Decree  Library. 
P.O  Box  7611.  US.  Department  of 
Justice,  Washington.  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fa.\  no.  202-616-6584.  telephone 
confirmation  number  202-514-1547   In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  Si  5.25  (25  cents 


per  page  reproduction  cost)  payable  to 
the  U.S  Treasury. 

William  BriKhlun. 

Assistant  Ciiiel.  l^nvin)ninfntiil  Enforcfmfnt 
Section,  Environment  and  \atural  Resources 
Division^ 

'IK  \)ni    (ii-j-v"ilH  Fiif-ri  10-7-02;  8:4,5  dm] 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1933— National  Center  for 
Manufacturing  Sciences 

Notice  is  herebv  given  that,  cm  August 
28.  2002.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq  ("the  .Act").  National  Center  for 
.Manufacturing  Sciences.  Inc.  has  filed 
written  notifications  simultaneously 
w  ith  the  .Attorney  General  and  the 
Feiieral  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recoverv  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Ferro  Corporaticm.  Washington.  PA; 
FCIBA  North  .American  Laser.  Lee's 
Summit,  MO.  H'^'-Tech  Research 
Corporation.  Radford,  V.\;  fWH  Group. 
Inc.,  Peninsula.  OH;  Monode  Marking 
Products.  Inc  .  Mentor.  OH:  Motorsoft. 
Inc.,  Lebanon.  (3H;  RLW,  Inc..  State 
College.  PA;  Robotic  Vision  Systems. 
Inc    (RVSI),  Canton.  MA;  Rockwell 
.Automation,  Inc..  Milwaukee.  Wl; 
Spatial  Integrated  Systems.  Inc.  (SIS). 
RockviUe.  MD:  Telesis  Technologies, 
Inc..  Rosewell.  GA;  and  Waterjet  Tech. 
Inc..  St.  Louis.  MCJ  have  been  added  as 
parties  to  this  venture  Also,  Hydrogen 
Tethnologv  .Applications,  Clearwater. 
FL:  Carnegie  Mellon  Research  Institute. 
Pittsburgh.  P.A:  Cybernet  Systems 
Corporation,  Ann  Arbor.  MI:  ESD.  The 
Engineering  Society  of  Detroit. 
Soiilhfield.  MI;  Hurco  Companies.  Inc.. 
Indianapolis.  IN;  Information  Transport 
.Associates.  Inc..  Annapolis.  MD; 
hitellhSeek.  Inc..  Cincinnati,  OH;  LMl 
.Automotive.  Windsor.  (3ntario.  Canada; 
Metal  Finishing  Suppliers  .Association. 
Inc..  Herndon.  V'.A;  Michigan 
Manufacturing  Technology  Center. 
Plymouth,  Ml;  MicroDexterity  Systems. 
Inc..  Carbondale,  CO;  Minority  Sub- 
Contractors  Center,  Inc.,  Clairton.  PA; 
I'rimavera  Systems.  Inc..  Bala  Cynwyd. 
PA;  Quantum  Consultants.  Inc.,  East 
Lansing.  Ml;  Savi  Technology.  Inc.,  St. 
Charles,  MD;  Setco  Industries.  Inc., 


Novi.  Ml:  SMART  Technologies,  Inc., 
Calgary,  Alberta,  Canada:  Southwest 
Research  Institute.  San  Antonio.  TX; 
Structural  Dynamics  Research 
Corporation.  Milford.  OH:  Trellis 
Software  &  Controls,  Inc.,  Rochester 
Hills.  MI:  and  Triton  Systems,  Inc., 
Chelmsford,  MA  have  been  dropped  as 
parties  to  this  venture. 

Bresson,  Rupp,  Lipa  &  Company.  Ann 
Arbor,  MI  has  changed  its  company 
name  to  Knovalent,  Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  National 
Center  for  Manufacturing  Sciences,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  Februarv'  20.  1987.  National 
Center  for  Manufacturing  Sciences,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  March  1 7,  1987  (52 
FR8375). 

The  last  notification  was  filed  with 
the  Department  on  May  3,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  8,  2002  (67  FR  45150). 

Constance  K.  Robinson, 

Director  of  Operations.  .Antitrust  Division. 
IF-R  Doc    02-25520  Filed  10-7-02:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review:  reinstatement, 
with  no  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired;  Victim  Assistance  Grant 
Program  Performance  Report. 


The  Department  of  Justice  (DOJ). 
tJffice  of  Justice  Programs,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Papenvork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days  "  until  December  9.  2002. 
This  process  is  conducted  in  accordance 
withSCFR  1320.10. 
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If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instnmient  with 
instructions  or  additional  information, 
please  contact  Celetine  Williams  (202) 
616-3565,  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs,  US 
Department  of  Justice,  810  Seventh 
Street  NW.,  Washington,  DC  20531. 

Request  written  conmients  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Yoiu  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Reinstatement,  With  Change,  of  a 
Previously  Approved  Collection  for 
Which  Approval  has  Expired. 

(2)  Title  of  the  Form/Collection: 
Victims  of  Crime  Act,  Victim  Assistance 
Grant  Program,  Performance  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  OJP  ADMIN 
Form  739/4  (REV.  &-99).  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State  government. 
Other:  None.  This  form  will  be  used  to 
allow  the  director  of  OVC  to  collect 
performance  data  from  recipients  of 
VOCA  victim  assistance  grant  fund. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  57 


respondents  will  complete  an  estimated 
20  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,197 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Department 
Deputy  Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
D.C.  20530. 

Dated:  October  3,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 

[FR  Doc.  02-25613  Filed  10-7-02;  8:45  am) 
BnXING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  uncier  review;  new  collection; 
Bureau  of  Justice  Assistance,  Southwest 
Border  Prosecution  Initiative. 


The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs,  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  December  9,  2002. 
This  process  is  conducted  in  accordance 
withSCFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact,  Robert  Watkins  Program 
Manager,  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  US 
Department  of  Justice,  810  Seventh 
Street  NW.,  Washington.  DC  20531  (202) 
514-3447. 

Request  written  coiiunents  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar>' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology'. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Bureau  of  Justice  Assistance.  Southwest 
Border  Prosecution  Initiative. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Office 
of  Justice  Programs,  US  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary':  State  and  Local 
Government.  This  information  will 
assist  BJA  in  determining  program 
eligibility  and  payment  levels  for  select 
units  of  general  government  in  Texas, 
Arizona,  New  Mexico  and  California,  h 
will  also  provide  contact  and  banking 
information  for  purposes  of  ongoing 
communication  and  federal  payments 
resulting  from  submitting  and  approved 
online,  Internet-based  applications  The 
respondents  will  be  the  chief  executive 
officers  or  their  designees  from  local 
governments  located  in  the  four  states. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  250 
respondents  will  complete  an 
application  for  benefits.  The  estimated 
amount  of  time  required  for  the  average 
respondent  to  respond  is  between  2  and 
10  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursj  associated  with  the 
collection:  There  are  an  estimated  1.500 
burden  hours  annually  associated  with 
this  information  collection. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer.  Department 
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Deputy  Clearance  Officer.  Information 
Management  and  Security  Staff,  (ustice 
Management  Division.  Department  of 
Justice.  Patrick  Henry  Building,  Suite 
1600,  601  D  Street  NW.,  Washington, 
DC  20530. 

Dated  October  3   2002 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer. 

Department  of  Justice 

(FR  Dot    02-2S614  Filed  10-7-02;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP(OJJDP)— 1363) 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention:  Meeting  of 
the  Coalition  of  Juvenile  Justice 

agency:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Justice. 
ACTION:  Notice  of  meeting. 


summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
announcing  the  meeting  of  the  Coalition 
for  Juvenile  Justice.  The  purpose  of  this 
meeting  is  to  discuss  and  adopt 
recommendations  from  members 
regarding  the  committee's  responsibility 
to  advise  the  OJJDP  Administrator,  the 
President,  and  the  tiongress,  about  state 
perspectives  on  the  operatif)n  of  (JJJDP 
and  Federal  legislation  pertaining  to 
juvenile  justice  and  delinquency 
prevention 

DATES:  The  meeting  dates  are: 

1  Thursday.  November  7.  2002.  9 
a.m.  to  4:30  p.m  (ET) 

2  Fridav.  November  8,  2002,  9  am  to 
4:15  p.m.  (ET) 

3.  Saturday.  November  9.  2002.  9  a.m. 
to  5  p  m.  (ET) 

4.  Sunday,  November  10,  2002,  8  am 
to  1  p.m.  (ET) 

ADDRESSES:  All  meetings  will  be  held  at 
the  Eden  Roc  Renaissance  Resort.  4525 
Collins  Avenue.  Miami  Beach.  Florida 
33140;  Telephone:  305-531-0000;  Fax: 
305-674-5537 

FOR  FURTHER  INFORMATK3N  CONTACT:  For 
information  about  how  to  attend  this 
meeting  (or  to  submit  written  questions 
(optional)),  contact  Freida  Thomas.  810 
7th  Street.  NW  .  Washington,  DC  20531; 
Telephone:  202-307-5924  (This  is  not  a 
toll-free  number);  Fax:  202-307-2819;  e- 
mail:  Freida'&oip.usdoi  gov 
SUPP(.EMENTARY  INFORMATION:  The 
Coalition  of  Juvenile  Justice,  established 
pursuant  to  section  9  of  the  Federal 
Advisory  Committee  Act.  (5  U.S.C.  App. 
II),  is  meeting  to  carry  out  its  advisory 


functions  under  section  5601  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  42  U.S.C.  as 
amended. 

This  meeting  will  be  open  to  the 
public. 

Dated   .September  26.  2002. 
|.  Robert  Flores. 

Administrator.  Office  of  Juvenile  Justice  and 

Delinquency  Prevention 

(FR  Doc:  02-25597  Filed  10-7-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10958,  et  al.] 

Proposed  Exemptions;  Fidelity 
Management  Trust  Company  and  Its 
Affiliates  (Collectively  Fidelity) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  intere'sted  persons  are  invited  to 
submit  written  c:omments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

.Attention:  Application  No. .  stated 

in  each  Notice  of  Proposed  Exemption. 
Interested  persons  are  also  invited  to 


submit  conunents  and/or  hearing 
requests  to  PWBA  via  e-mail  or  FAX. 
Any  such  comments  or  requests  should 
be  sent  either  by  e-mail  to: 
"moffittb@pwba.doI.gov",  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor.  Room  N-1513. 
200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10.  1990). 
Effective  December  31.  1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978.  5  U.S.C.  App.  1  (1996).  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Fidelity  Management  Trust  Company 
and  Its  Affiliates  (Collectively  Fidelity), 
Located  in  Boston,  Massachusetts 

[Application  No.  D-10958J 

Proposed  Exemption 

/.  Covered  Transactions 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  section  406(a)(1)(A) 
through  (D)  of  ERISA  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
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shall  not  apply,  to  certain  lines  of  credit 
(the  Line  of  Credit  or  Lines  of  Credit), 
and  the  Loan  and  repayment  of  funds, 
including  accrued  interest,  thereunder 
(the  Loan  or  Loans),  involving  certain 
employee  benefit  plans  (the  Plan  or 
Plans]  with  respect  to  which  Fidelity 
acts  as  directed  trustee,  investment 
manager  or  other  administrative  service 
provider. 

//.  General  Conditions 

(a)  Each  Loan  is  made  to  the  Plan  in 
connection  with  the  administration  of  a 
imitized  fund  (Unitized  Fimd)  as 
defined  in  section  III  (e)  in  order  to 
facilitate  redemptions  from  the  Unitized 
Fund. 

(h)  Each  Line  of  Credit  will  be 
negotiated  by  Fidelity  on  behalf  of  the 
Plan  with  a  bank,  as  defined  under  the 
Investment  Advisers  Act  of  1940,  as 
amended,  having  total  assets  of  at  least 
$5  billion  (the  Lender  or  Lenders); 

(c)  Each  Loan  is  initiated,  accounted 
for  and  administered  by  Fidelity,  which 
will  monitor  the  transactions  on  behalf 
of  the  Plans  to  ensure  that  the  terms  and 
conditions  of  the  exemption  are  met  at 
all  times: 

(d)  The  Line  of  Credit  provides  that 
each  Loan  thereunder,  including 
accrued  interest  thereon,  will  be  repaid 
by  the  Unitized  Fimd  promptly  in  the 
ordinary  course  of  business  upon 
settlement  of  the  transaction  that 
triggered  the  need  for  the  Loan; 

(ej  The  maximum  amount  loaned 
with  respect  to  a  Unitized  Fund  on  any 
business  day  that  a  Loan  is  initiated 
does  not,  after  the  Loan  is  made,  exceed 
25%  of  the  total  fair  market  value  of  the 
Unitized  Fund  (such  value  determined 
as  of  the  most  recent  close  of  the  New 
York  Stock  Exchange  or  as  otherwise 
provided  in  the  applicable  Line  of 
Credit,  provided  such  determination  is 
substantially  contemporaneous  with  the 
Loan); 

(f)  The  fair  market  value  of  the  assets 
in  the  Unitized  Fund  is  determined  by 
an  objective  method  specified  in  the 
Line  of  Credit; 

(g)  The  Lender's  recourse  with  respect 
to  any  Loan  from  a  Unitized  Fund  is 
limited  to  the  assets  of  such  Unitized 
Fund.  No  commitment  fees,  or 
commissions  are  paid  by  the  Plan  and 
no  compensating  balance  is  required  by 
the  Lenders  in  connection  with  these 
loans.  Any  set-off  will  be  limited  to  the 
assets  of  the  Unitized  Fimd  borrowing 
the  funds; 

(h)  Interest  payable  by  the  Plan  on 
each  Loan  is  based  on  rates  quoted  to 
Fidelity  by  the  Lenders  imder  the  Lines 
of  Credit  and  accepted  by  Fidelity  on 
behalf  of  the  Plan  in  accordance  with 
the  Lines  of  Credit; 


(i)  The  Plan  enters  into  a  written 
agreement  with  Fidelity  pursuant  to 
which  Fidelity  is  authorized  to  borrow 
on  behalf  of  the  Plan.  Prior  to  borrowing 
on  behalf  of  a  Plan  pursuant  to  this 
exemption,  Fidelity  provides  the  Plan 
with  written  notice  explaining  the  Line 
of  Credit  program.  The  notice  shall  state 
that  Fidelity  agrees  to  act  as  a  fiduciary 
on  behalf  of  the  Plan  in  connection  with 
the  following  activities  involving  the 
Line  of  Credit  agreements  with  the 
Lenders:  the  negotiation  of  the  Plan's 
participation  in  the  Line  of  Credit 
agreements;  the  negotiation  of  interest 
rates;  the  terms  of  the  Loans,  and  the 
terms  of  repayment  under  the  Lines  of 
Credit  agreements.  The  notice  shall  set 
forth  Fidelity's  objective  methodology 
for  allocating  favorable  interest  rates  or 
credit  availability  equitably  among 
those  Unitized  Funds  seeking  to  borrow 
under  the  Line  of  Credit  agreements  on 
any  given  day,  i.e.,  "the  applicable 
ordering  rules  and  limitations."  Each 
notice  shall  also  address  under  what 
circumstances  Fidelity  may  exclude  the 
Plan  from  participation  in  the  program, 
either  temporarily  or  permanently; 

(j)  Fidelity,  on  behalf  of  the  Plan, 
enters  into  a  written  agreement  with 
each  of  the  Lenders  offering  these  Line 
of  Credit  Agreements  to  the  Plan.  The 
agreement  shall  address,  among  other 
things,  the  maximum  Line  of  Credit 
available,  the  terms  for  the  Loan  and 
repayment,  the  formula  or  method  for 
determining  the  interest  rate  payable 
with  respect  to  each  Loan,  and  the 
conditions  for  terminating  the 
agreement; 

(k)  The  Plan  may  elect  to  terminate 
participation  in  the  Lines  of  Credit  at 
any  time,  without  penalty  and  subject  to 
the  Plan's  repayment  of  any  outstanding 
Loan; 

(1)  No  later  than  15  business  days  after 
month  end,  Fidelity  shall  provide  the 
Plan  Sponsor  of  each  Plan  that  has  any 
outstanding  Loan  during  a  calendar 
month  with  a  written  report  showing 
the  Plan's  outstanding  Loans  on  each 
day  during  such  month,  the  amount 
repaid  on  each  such  day.  the  interest 
rate  and  the  amount  of  interest  paid  on 
each  such  day.  the  aggregate  balance  of 
all  Loans  outstanding  on  the  last 
business  day  of  such  month  and  the 
aggregate  amount  of  interest  paid  during 
such  month; 

(m)  The  Loans  are  made  on  terms  at 
least  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(n)  Each  Lender  is  not  related  to 
Fidelity  and  is  a  party  in  interest 
(including  a  fiduciary),  solely  by  reason 
of  providing  services  to  the  Plan,  or 
solely  by  reason  of  a  relationship  to  a 


service  provider  to  the  Plan  described  in 
section  3(14)(F),  (G).  (H)  or  (I)  of  the  Act; 

(o)  The  agreements  and  the  any  loans 
contemplated  thereunder  are  not  a  part 
of  an  agreement,  arrangement,  or 
imderstanding  designed  to  benefit  any 
party  in  interest  with  respect  to  any 
plan; 

(p)  No  fees,  or  other  compensation  are 
paid  to  Fidelity  in  connection  with  the 
Loans  by  either  the  Plan  or  the  Lenders: 

(q)  where  a  Unitized  Fund  covered  by 
this  exemption  invests  in  employer 
securities,  such  securities  constitute 
"qualifying  employer  securities"  as 
defined  in  section  407(d)(5)  of  the  Act 
(QES)  for  which  market  quotations  are 
readily  available  from  independent 
sources  within  the  meaning  of  Rule 
17a-7,  of  the  Investment  Advisers  Act  of 
1940.  17  CFR  270.17a-7.  The  exemption 
shall  also  apply  to  convertible  preferred 
stock  that  qualifies  as  QES  and  is 
convertible,  under  an  objective 
formulation,  into  securities  for  which 
market  quotations  are  readily  available 
as  described  above. 

(r)  Where  a  Unitized  Fund,  other  than 
an  employer  securities  fund  or  a  stable 
value  fund,  invests  directly  or  indirectly 
in  securities,  no  less  than  75  percent  of 
such  securities  are  securities  for  which 
market  quotations  are  readily  available 
from  independent  sources,  within  the 
meaning  of  Rule  1 7a-7 ,  of  the 
Investment  Advisers  Act  of  1940.  17 
CFR270.17a-7; 

(s)  Fidelity  maintains  for  a  period  of 
six  years,  in  a  manner  that  is  accessible 
for  audit  and  examination,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (t)  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met.  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Fidelity,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  six 
year  period;  and 

(2)  No  party  in  interest,  other  than 
Fidelity,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act.  or  the  taxes 
imposed  by  sections  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 

(t)(l)  Except  as  provided  in  paragraph 
(t)(2)  and  notwithstanding  anything  to 
the  contrary  in  sections  504(a)(2)  and  fb) 
of  the  Act,  the  records  referred  to  in 
paragraph  (s)  are  unconditionally 
available  for  examination  during  normal 
business  hours  by — 

(A)  Any  duly  authorized  employees  or 
representatives  of  the  Department  or  the 
Internal  Revenue  Service; 
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(B)  Any  fiducian-  of  the  Plan  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary; 

(C)  Anv  employer  of  participants  and 
beneficiaries  in  the  Plan  and  any 
employee  organization  whose  members 
are  covered  by  the  Plan,  or  anv 
authorized  employee  or  representative 
of  these  entities,  and 

(D)  Anv  participant  or  beneficiary  of 
the  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described 
above  in  paragraph  (t)(l)(B),  (C)  or  (D) 
shall  be  authorized  to  examine  the  trade 
secrets  of  Fidelity  or  commercial  or 
financial  information  that  is  privileged 
or  confidential; 

(3)  Should  Fidelity  refuse  to  disclose 
information  on  the  basis  that  such 
information  is  exempt  from  disclosure 
pursuant  to  paragraph  (t)(2)  above. 
Fidelity  shall,  by  the  close  of  the 
thirtieth  !30th)  dav  following  the 
request,  provide  a  written  or  electronic 
notice  advising  that  person  (i)  of  the 
reasons  for  the  refusal  and  (ii)  that  the 
Department  may  request  such 
information. 

///  Definitions 

(a)  'Fidelity"  refers  to  Fidelity 
Management  Trust  Company  and  its 
affiliates 

(b)  Affiliate"  means  (i)  any  person, 
directly  or  indirectly,  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  such  other  person:  (ii)  any  officer, 
director,  or  partner,  employet-  or  relative 
(as  defined  in  section  3(15)  of  the  Act) 
of  such  other  pierson;  and  (iii)  any 
corporation  or  partnership  of  which 
such  other  person  is  an  officer,  director 
or  partner 

(c)  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual 

(d)  Fidelity  is  "related"  to  a  Lender  if 
the  Lender  (or  a  person  controlling,  or 
controlled  by.  the  Lender)  owns  a  five 
percent  or  more  interest  in  Fidelity  or  if 
Fidelity  (or  a  person  controlling,  or 
controlled  by.  Fidelity)  owns  a  five 
percent  or  more  interest  in  the  Lender 
For  purposes  of  this  definition: 

(1)  The  term  "interest"  means  with 
respect  to  ownership  of  an  entity  (A)  the 
combined  voting  power  of  all  classes  of 
stock  entitled  to  vote  or  the  total  value 
of  the  shares  of  all  classes  of  stot:k.  of  the 
entity  if  the  entity  is  a  corporation,  (B) 
the  capital  interest  or  the  profits  interest 
of  the  entity  if  the  entity  is  a 
partnership,  or  (C)  the  beneficial  interest 
of  the  entity  if  the  entity  is  a  trust  or 
unincorporated  enterprise;  and 


(2)  A  person  is  considered  to  own  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority  (A)  to 
exercise  any  voting  rights  or  to  direct 
some  other  person  to  exercise  the  voting 
rights  relating  to  such  interest,  or  (B)  to 
dispose  or  to  direct  the  disposition  of 
such  interest. 

(e)  A  'Unitized  Fund"  is  a  fund  that, 
to  facilitate  trading  and/or  accounting, 
has  established  "units  '  representing 
undivided  interests  in  all  of  the  assets 
of  such  fund. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
shall  be  effective  as  of  the  date  the  final 
exemption  is  published  in  the  Federal 
Rej^er 

Summary  of  Facts  and  Representations 

1  Fidelity  Management  Trust 
(.ompany.  a  Massachusetts  trust 
company,  is  a  subsidiary  of  FMR  Corp., 
the  parent  of  a  group  of  companies 
known  as  Fidelity  InvestmentsiS. 
Fidelity  Investments  is  one  of  the 
nation's  largest  mutual  fund  companies 
and  a  leading  provider  of  financial 
services.  It  provides  a  wide  range  of 
investment  management,  brokerage, 
administrative  and  other  financial 
services  and  products  to  both  retail  and 
institutional  customers.  Fidelity 
Investments  manages  in  the  United 
States  and  (Canada  approximately  322 
mutual  funds  with  aggregate  assets,  as  of 
December  3 1 ,  2001 ,  in  excess  of  $815 
billion  In  addition,  it  manages  more 
than  $68  billion  of  assets  other  than 
mutual  funds,  including  separate 
accounts  and  collective  investment 
funds  Fidelity  provides  trustee, 
custodial,  investment  management, 
participant  recordkeeping  and/or  other 
related  services  to  employee  benefit 
plans,  including  the  Plans 

2  The  Plans  are  qualified  plans  under 
section  401(a)  of  the  Code  and  are 
employee  benefit  plans  within  the 
meaning  of  set;tion  3(3)  of  ERISA. 
Substantially  all  of  the  Plans  are  defined 
contribution  plans  that  permit  each  Plan 
participant  to  allocate  his  or  her  account 
balance  among  a  number  of  investment 
options  available  under  the  Plan.  These 
options  may  include  mutual  funds, 
separately-managed  accounts,  bank- 
maintained  collective  investment  funds 
(including  so-called  stable  value  funds) 
and/or  company  stock  funds.  Moreover, 
many  of  the  Plans  operate  in  a  so-called 

daily  environment':  re.,  each  Plan 
participant  can  elect  to  make  investment 
transfers  on  any  business  day  and  the 
transfer  will  generally  be  effected  at  the 
close  of  business  on  that  day. 

3  The  Applicant  represents  that  from 
time  to  time,  the  Plans  find  themselves 
in  the  position  where,  incidental  to  their 


ordinary  operation,  there  is  a  cash 
shortfall  that  creates  a  short-term 
liquidity  problem.  Most  frequently  this 
occurs  when  amounts  are  to  be 
withdrawn  from  a  unitized  investment 
option  [e.g.,  to  facilitate  benefit 
distributions,  participant  loans  and/ or 
participant-directed  transfers  to  other 
investment  options)  at  a  time  when  such 
investment  option  does  not  hold 
sufficient  cash  to  meet  the  withdrawal 
need  (each  such  investment  option,  a 
"Unitized  Fund"  and  collectively,  the 
"Unitized  Funds"),  hi  such 
circumstauices,  the  Plan  must  either 
borrow  the  requisite  cash  on  a  short- 
term  basis  until  securities  can  be 
liquidated  and  cash  proceeds  obtained 
(this  will  typically  take  three  business 
days)  or  delay  the  withdrawal  from  the 
particular  Unitized  Fund  until^he 
needed  cash  is  available.  The  Applicant 
represents  that,  since  this  latter 
alternative  is  at  odds  with  the 
participants'  expectation  that  the  Plan 
will  operate  in  a  "daily  environment." 
the  former  alternative  (i.e..  short-term 
Loan)  is  the  preferred  choice  for  dealing 
with  this  type  of  situation. 

4.  It  would  be  possible  for  a  Unitized 
Fund  to  hold  a  larger  percentage  of  its 
assets  in  "cash"  in  order  to  minimize 
the  likelihood  that  there  will  be  such  a 
cash  shortfall:  however,  such  an 
approach  will  undermine  the 
achievement  of  the  investment  objective 
of  the  investment  option,  especially 
those  that  are  equity  based.  Moreover, 
according  to  the  Applicant,  it  is  simply 
not  feasible,  as  a  practical  matter,  to 
maintain  enough  ""cash"  in  a  Unitized 
Fund  at  all  times  to  be  certain  that  the 
Unitized  Fund  will  always  be  in  a 
position  to  meet  the  maximum  potential 
need,  especially  during  volatile  market 
situations.  Hence,  it  is  inevitable  that  at 
least  some  liquidity  shortfalls  will  occur 
from  time  to  time. 

5.  Fidelity  has  negotiated  the  Lines  of 
Credit  with  several  banks  that  are  not 
related  to  Fidelity,  and  anticipates  that 
it  may  from  time  to  time  negotiate 
additional  Lines  of  Credit.  These  Lines 
of  Credit  allow  Fidelity  to  borrow,  on 
the  Plans'  behalf,  cash  in  order  to  meet 
the  Unitized  Funds'  short-term  cash 
shortfalls.  Fidelity  anticipates  that  there 
will  be  approximately  three  or  four 
Lenders  at  any  given  time.  It  is  also 
anticipated  that  the  Lenders  will  be  very 
large  financial  institutions  with  many 
affiliated  companies  and  worldwide 
operations.  In  view  of  the  size  of  such 
institutions  and  the  number  of  Plans 
involved.  Fidelity  represents  that  it  is 
very  difficult  for  such  institutions  to 
determine  whether  they  are  parties  in 
interest  with  respect  to  any  of  the  Plans. 
Moreover,  even  if  it  were  to  be 
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established  that  the  Lenders  are  not 
parties  in  interest  with  respect  to  the 
Plans,  that  could  change  over  time 
while  a  Loan  is  outstanding  or  as  new 
Loans  are  affected. 

6,  Since  Fidelity  may  not  be  able  to 
determine  in  the  ordinary  course  of 
business,  whether  a  Lender  is  a  party  in 
interest  with  respect  to  each  Plan,  the 
Lines  of  Credit  raise  potential  concerns 
under  section  406(a)  of  the  Act,  absent 
an  exemption.  In  this  regard,  given  the 
size  of  the  Lenders,  the  large  number  of 
Plans  involved  and  the  various 
conditions  of  the  potentially  available 
class  exemptions  [e.g.,  the  qualified 
professional  asset  manager  exemption, 
(QPAM),  PTE  84-14,  49  FR  9494(3/13/ 
84),  as  corrected.  50  FR  41430  (10/10/ 
85),  it  may  be  difficult  to  determine  if 
juiy  of  such  class  exemptions  are 
available.  ConsequenUy,  the 
implementation  of  the  Lines  of  Credit, 
and  the  Loans  thereunder,  even  where 
such  Line  of  Credit  is  in  the  best 
interests  of  the  Plan,  may  result  in  a 
prohibited  transaction. 

7,  The  Applicant  represents  that  each 
Line  of  Credit  provides  that  (i)  each 
Loan  thereunder  will  be  unsecured,  (ii) 
recourse  with  respect  to  each  Loan 
thereunder  will  be  limited  to  the  assets 
of  the  Unitized  Fimd  that  borrowed  the 
funds,  (iii)  each  Loan  thereunder, 
including  accrued  interest  thereon,  will 
be  repaid  promptly  in  the  ordinary 
course  of  business,  generally  in  less 
than  ten  days  and  (iv)  with  respect  to 
any  Unitized  Ftmd.  the  aggregate 
amount  of  Loans  outstanding  on  any 
business  day  that  a  Loan  is  initiated  will 
not.  after  such  Loan  is  made,  exceed 
25%  of  the  total  fair  market  value  of  the 
Unitized  Fund.'  The  total  fair  market 
value  of  a  Unitized  Fimd  (including 
Employer  Stock,  cash  or  cash 
equivalents  and  accrued  dividends  and 
earnings)  will  be  determined  as  of  the 
most  recent  close  of  the  New  York  Stock 
Exchange  or  as  otherwise  provided  in 
the  applicable  Line  of  Credit,  provided 
such  determination  is  substantially 
contemporaneous  with  the  Loan. 

8,  Interest  rates  will  be  quoted  to 
Fidelity  each  business  day  by  each 
Lender  in  accordance  with  the  terms  of 
the  Line  of  Credit.  The  quoted  interest 
rate  will  be  based  on  a  Federal  funds 
rate  (or  other  market  rate)  plus  a  spread. 


'  The  Applicant  originally  requested  a  limit  of 
33'  I  percent,  explaining  that  registered  investment 
companies  (mutual  funds)  can  potentially  face  the 
same  types  of  liquidity  concerns  as  the  Unitized 
Funds,  .^ccording  to  the  Applicant,  pursuant  to 
section  18(fl(l)  of  the  Investment  Company  Act  of 
1940,  such  mutual  funds  would  be  limited  to 
borrowing  no  more  than  33  Vs  percent  of  fund 
assets.  The  Department  believed  that  a  25  percent 
limit  was  more  appropriate  and  the  Applicant 
agreed. 


and  will  apply  to  any  Loans  from  the 
Lender  that  are  outstanding  on  such 
day.  Because  the  quoted  interest  rate 
may  fluctuate  daily,  the  rate  of  interest 
being  charged  on  any  outstanding  loan 
may  also  fluctuate  daily. 

9,  In  regard  to  these  Lines  of  Credit, 
Fidelity  will  act  as  a  fiduciary  pursuant 
to  a  written  agreement  with  the  Plan, 
The  agreement  will  provide  that  Fidelity 
will  act  as  a  fiduciary  on  behalf  of  the 
Plan  in  connection  with  the  negotiation 
of  the  Plan's  participation  in  the  Line  of 
Credit  agreements,  the  negotiation  of 
interest  rates  under  the  Line  of  Credit 
agreements,  the  Loans  under  the  Line  of 
Credit  agreements,  the  ordering  rules 
and  limitations  described  below,  and 
the  terms  of  repayment  of  the  Line  of 
Credit  agreements. 

10.  Fidelity  will  establish  generally 
applicable  ordering  rules  and 
limitations  with  respect  to  the  use  of  the 
Lines  of  Credit.  The  need  for  such  rules 
arises  ft-om  several  factors.  For  example, 
although  not  anticipated  to  be  very 
likely,  it  is  possible  that  the  aggregate 
liquidity  needs  of  all  eligible  Unitized 
Funds  on  any  given  day  may  exceed  the 
total  credit  available  under  all  of  the 
credit  lines  then  in  place.  In  addition, 
and  more  relevant,  the  three  or  four 
Lenders  that  will  be  making  advances 
available  under  the  lines  may,  and 
likely  will,  quote  different  rates  on  a 
given  day.  If  the  aggregate  demand  for 
liquidity  on  a  particular  day  exceeds  the 
amount  of  credit  available  at  the  most 
favorable  rate  on  that  day,  then  it  is 
necessary  to  allocate  the  opportunity  to 
borrow  at  the  most  favorable  rate(s) 
among  the  various  Unitized  Funds 
requiring  liquidity  on  that  day. 
Accordingly,  on  those  days  when  the 
aggregate  liquidity  demand  of  the 
eligible  Unitized  Funds  exceeds  the 
amoimt  available  at  the  most  favorable 
rate.  Fidelity  will  implement  a  policy 
pursuant  to  which  it  will  allocate  the 
available  credit  among  the  Unitized 
Funds  pursuant  to  a  pre-established 
objective  allocation  methodology. 

11,  Fidelity  will  initiate,  account  for 
and  administer  each  Loan  and  will 
monitor  such  transactions  on  behalf  of 
the  Plans  to  ensure  that  the  terms  and 
conditions  of  the  exemption  are  met  at 
all  times. 

12.  Fidelity  will  provide  the  Plan 
Sponsor  of  each  Plan  that  has  any 
outstanding  Loans  during  a  calendar 
month  with  a  written  report  showing 
the  Plan's  outstanding  Loans  on  each 
day  during  such  month,  the  amount 
repaid  on  each  such  day.  the  amount  of 
interest  paid  on  each  such  day,  the 
interest  rate  and  the  aggregate  balance  of 
all  Loans  outstanding  on  the  last 
business  dav  of  such  month  and  the 


aggregate  amount  of  interest  paid  during 
such  month. 

13.  The  Plan  Sponsor  of  each  Plan 
will  be  notified  of  the  Lines  of  Credit 
that  may  be  available  to  such  Plan  in 
advance  of  any  Loan  made  pursuant  to 
the  exemption.  Such  notice  will  include 
a  general  description  of  the  Lines  of 
Credit  and  how  they  operate.  Each  Plan 
Sponsor  may  elect  to  "opt-out"  of  the 
program,  in  which  event  the  Plan  of 
such  Plan  Sponsor  will  not  effect  any 
Loans  under  the  Lines  of  Credit. 
Moreover,  a  Plan  Sponsor  who  has 
initially  determined  not  to  opt-out  of  the 
program  may  at  any  time  thereafter  elect 
to  opt-out  of  the  program  without 
penalty,  by  written  notice  to  Fidelity. 
Subsequent  to  its  receipt  of  such  a 
notice.  Fidelity  will  not  effect  any 
further  Loans  on  behalf  of  such  Plan 
under  the  Lines  of  Credit.  Any  Loans 
outstanding  at  the  time  such  notice  is 
received  will  be  repaid  in  accordance 
with  the  Lines  of  Credit. 

14.  Fidelity  will  not  receive  any  fees 
or  other  compensation  from  the  Plans  in 
connection  with  the  Lines  of  Credit.  In 
addition.  Fidelity  will  not  receive  any 
payment  or  other  consideration  from  the 
Lenders  in  connection  with  the  Loans. 
Fidelity  represents  that  it  will  pay  the 
Lender's  cost  of  establishing  the  Lines  of 
Credit.  The  Applicant  represents  that 
such  up-front  expenses  are  required  to 
be  paid  by  the  borrower  (the  Plans  on 
behalf  of  their  Unitized  Funds)  under 
virtually  all  credit  agreements.  In  this 
case,  in  order  to  induce  the  Lenders  to 
enter  into  the  proposed  arrangements, 
and  given  the  practical  difficulty  of 
allocating  the  up-front  cost  of 
establishing  the  arrangements  among 
the  many  Unitized  Funds  that  may 
ultimately  participate  in  the  credit 
arrangement.  Fidelity  has  determined 
that  it  will  pay  these  expenses  on  behalf 
of  the  Unitized  Funds.  Any  out-of- 
pocket  expenses  incurred  by  a  Lender  in 
enforcing  the  agreement,  however,  will 
generally  be  paid  by  the  applicable 
Unitized  Fund,  unless  otherwise  paid 
by  the  Plan  Sponsor  or  Fidelity.  The 
Applicant  represents  that  lender 
expenses  relating  to  enforcing  the  terms 
of  the  loan  are  required  to  be  paid  by  the 
borrower  (here  the  Plans  on  behalf  of 
the  Unitized  Funds)  under  virtually  all 
credit  agreements. 

15.  As  a  general  matter.  Fidelity 
explains  that  its  intent  is  that  the  credit 
program  will  be  administered  such  that 
advances  under  the  program  will  be 
used  primarily  in  the  context  of 
settlement  risk  [i.e..  the  risk  of  broker 
default  prior  to  settlement)  as  opposed 
to  being  used  in  the  context  of  market 
risk.  "Settlement  risk  "  is  present  when 
a  Unitized  Fund  has  entered  into  the 
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sale  transdctiun  whose  settlement  (/  e  , 
receipt  of  cash  proceeds)  is  pending 
(thereby  triggering  the  liquidity  shortfall 
to  be  satisfied  by  a  Loan)  prior  to  the 
close  of  business  on  the  day  on  which 
the  withdrawal  that  is  being  funded  by 
such  advance  occurs.  In  this  situation, 
the  price  of  the  "related"  sale 
transaction  is  known  and  will  be 
factored  into  the  Unitized  Fund  unit 
value  that  is  utilized  for  purposes  of  the 
withdrawal   By  contrast,  according  to 
Fidelitv.  markt't  risk  will  be  present  (in 
addition  to  settlement  risk)  in  situations 
where  the  "related"  sale  transaction  is 
not  able  to  be  effected  prior  to  the 
determination  of  the  relevant  Unitized 
Fund  unit  value,  with  the  result  that  the 
Unitized  Fund  (and  the  remaining 
participants  in  the  Unitized  Fund)  bear 
the  risk  that  the  actual  sale  transaction 
price  will  turn  out  to  be  lower  than  the 
value  on  which  the  unit  value  was 
based. - 

t6.  In  addition,  in  order  to  maintain 
the  integrity  of  the  overall  credit 
arrangement.  Fidelity  reserves  the 
abilitv.  in  its  sole  discretion,  to  exclude 
a  particular  Plan  or  Plans  from  access  to 
the  Lines  of  Credit  on  a  given  day  or 
davs.  Fidelitv  represents  that  it  does  not 
anticipate  that  it  will  exercise  its 
exclusion  power  verv  often  The 
Applicant  explains  that,  if  there  were 
circumstances  giving  rise  to  a  material 
concern  regarding  the  potential  for 
default  bv  a  particular  Plan,  (such  as.  for 
example,  an  unanticipated  bankruptry 
of  the  Plan  sponsor  that  triggers  a 
suspension  of  trading  in  the  Plan 
sponsor's  stock  or  some  other  cause  of 
extreme  volatilitv  in  the  Plan  sponsor's 
stock  value)  Fidelitv  believes  it  is 
important  that  it  have  the  power  to 
avoid  the  risk  of  such  default  bv 
excluding  the  Plan  from  borrowing 
under  the  Line  of  Oedit  program  during 
the  period  of  concern 

17  In  summary,  the  applicant 
represents  that  the  proposed  Lines  of 
Credit  satisfy  the  criteria  contained  in 
section  408(a)  of  the  Act  for  the 
following  reasons 

(a)  the  Loan  terms  must  be  at  least  as 
favorable  to  the  Plan  as  a  similar  third- 
party  arm's-length  transaction. 

(b)  each  Loan  will  be  initiated, 
accounted  for  and  administered  bv 
Fidelitv  which  will  maintain  written 
records  of  each  Loan  and  monitor  the 
terms  and  conditions  of  the  exemption. 
on  behalf  of  the  affected  Plan,  at  all 
times 


-  .\i,iiir<1ins(  '"  Ficlflitv.  th«  I'niti/ed  Fund  Unil 
the  remainiim  pdiiu  ipant.sl  will  dlso  benefit  on  Ihf 
upside  in  the  evenl  Ih^l  the  actudi  sale  lran.s«n:!ion 
price  turns  out  tu  bf  higher  than  the  value  nn  whitli 
the  unit  vdJutj  was  b<ised. 


(c)  the  same  Lines  of  Credit  will 
generally  be  available  pursuant  to  their 
terms  for  use  by  all  of  the  Unitized 
Funds: 

(d)  the  Lenders  will  not  be  "related" 
to  Fidelitv  or  "parties  in  interest"  to  the 
Plans  other  than  by  reason  of  being  a 
service  provider  to  the  Plans  or  related 
to  a  serv  ice  provider: 

(e)  the  Plans  will  benefit  from  not 
having  to  maintain  a  larger  cash  buffer 
that  undermines  the  achievement  of  the 
investment  objective  of  the  Unitized 
Funds: 

(f)  the  Plans  will  further  benefit  from 
not  having  to  delay  withdrawals  from 
the  Unitized  Funds  in  most  situations 
until  such  time  as  there  is  sufficient 
cash  to  satisfy  the  cash  shortfall  and 
therefore  will  be  able  to  better  achieve 
the  participants'  expectation  of  a  "daily 
environment:"  and 

(g)  the  spon.sor  of  each  Plan  will  be 
notified  of  the  existence  of  the  Lines  of 
Credit  that  mav  be  available  to  such 
Plan  in  advance  of  any  Loan  made 
pursuant  to  the  exemption  and  will 
make  an  independent  decision  whether 
the  Plan  should  participate  in  the 
program.  In  addition,  the  Plan  Sponsor 
of  a  Plan  that  is  participating  in  the 
program  mav  elect  to  opt  out  at  any 
time,  without  penalty 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  by  first-class  mail  to 
eai;h  known  Plan  Sponsor  within  25 
days  after  the  publication  of  the  notice 
of  proposed  exemption  in  the  Federal 
Register  Such  ncjtice  will  include  a 
copy  of  the  notice  of  proposed 
exemption,  as  published  in  the  Federal 
Register,  as  well  as  a  supplemental 
statement,  as  required  pursuant  to  29 
CFR  2.=)70.43(b)(2).  which  shall  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing. 
Clomments  and  hearing  requests  with 
respect  to  the  proposed  exemption  are 
due  45  days  after  the  date  of  publication 
of  the  proposed  exemption  in  the 
Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Andrea  VV  Selvaggio  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-fre«  number.) 

Brightpoint.  Inc.  (Brightpoint)  Located 
in  Indianapolis,  Indiana 

|h\.-m;>tion  Applit  dtion  No.  D-10999J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 


FR  32836,  32847,  August  10,  1990).  If 
the  proposed  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975(a)  and  (b)  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  June  5,  2001  payment  (the 
Payment)  by  Brightpoint  of  $108,738.85 
(the  Assessment  Amount)  to  the 
Millermium  Trust  Company  LLC 
(Millennium)  on  behalf  of  the 
Brightpoint.  Inc.  401(k)  Plan  (the  Plan) 
for  the  purpose  of  satisfying  a  court- 
ordered  assessment  against  the  assets  of 
the  Plan  (the  Assessment)  that  arose  in 
connection  with  the  $68,100,000.00 
deficiency  (the  Deficiency)  incurred  by 
the  Independent  Trust  Corporation 
(Intrust):  and  (2)  the  transfer  by  the  Plan 
to  Brightpoint  (the  Repayment)  of 
certain  assets  recovered  by 
PricewaterhouseCoopers  LLP  (the 
Receiver)  in  connection  with  the 
Deficiency,  if  the  following  conditions 
are  met: 

(A)  In  the  event  the  Plan  receives  an 
amount  of  assets  from  the  Receiver  (a 
Recovery  Amount)  that  is  greater  than 
the  Assessment  Amount,  the  Plan  will 
not  be  required  to  pay  Brightpoint  that 
portion  of  the  Recovery  Amount  that  is 
in  excess  of  the  Assessment  Amount; 

(B)  In  the  event  the  Plan  receives  a 
Recovery  Amount  that  is  less  than  the 
Assessment  Amount,  the  Plan  will  not 
be  required  to  pay  Brightpoint  the 
difference  between  the  Assessment 
Amount  and  the  Recovery  Amount; 

(C)  The  Plan  will  not  pay  any  of  the 
costs  and/ or  fees  associated  with  the 
Payment  and  the  Repayment; 

(D)  The  Deficiency  did  not  arise  in 
connection  with  any  improper  act 
undertaken  by  a  Plan  fiduciary  (other 
than  Intrust  or  its  principals);  and 

(E)  Upon  notification  of  the  Intrust 
losses,  the  Brightpoint  Plan  fiduciaries 
undertook,  and  will  continue  to 
undertake,  any  actions  necessary  to 
ensure  that  the  assets  of  the  Plan  were, 
and  are,  adequately  protected. 
EFFECTIVE  DATE:  June  5.  2001. 

Summary  of  Facts  and  Representations 

1.  Brightpoint  is  a  Delaware 
corporation  with  its  principal  offices 
located  in  Indianapolis,  Indiana. 
Brightpoint  supports  the  global  wireless 
telecommunications  industry  through 
the  provision  of.  among  other  things, 
distribution,  management,  and  business 
solution  services. 

2.  Brightpoint  is  the  sponsor  of  the 
Plan.  The  Plan  is  a  defined  contribution 
401  (k)  plan  having  480  participants  and 
$2,648,775.39  in  total  assets  as  of  March 
31.  2001.  The  applicant  represents  that 
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the  assets  of  the  Plan  are  comprised 
solely  of  shares  of  certain  mutual  funds 
and  shares  of  Brightpoint  stock 
(collectively,  the  Plan  Shares). 

The  applicant  states  that  from  April  1 , 
1997  imtil  April  13.  2001,  Intrust  acted 
as  the  trustee  of  the  Plan.^  As  such, 
Intrust  forwarded  Plan  contributions  to 
either  American  Fimds.  the  custodian 
for  the  mutual  funds,  or  McDonald  & 
Company,  the  custodian  for  the 
Brightpoint  stock.  In  addition.  Intrust 
processed  Plan  distributions  by 
forwarding  to  Plan  participants  the  cash 
proceeds  it  received  from  various  sales 
of  the  Plan  Shares. 

3.  On  April  14,  2000,  the  Illinois 
Office  of  Banks  and  Real  Estate  (the 
State  Regulator)  discovered  the 
Deficiency.  In  this  regard,  on  that  date, 
the  State  Regulator  determined  that  a 
substantial  cash  shortage  existed  with 
respect  to  the  amount  of  assets  held  in 
trust  by  Intrust.  According  to  the 
applicant,  it  is  presently  believed  that 
the  Deficiency,  the  resolution  of  which 
is  currently  under  litigation,  resulted 
from  the  misappropriation  by  certain 
Intrust  principals  of  assets  held  by 
Intrust.  Specifically,  the  Deficiency 
involved  cash  taken  bom  certain  Intrust 
accounts.  The  applicant  states,  however, 
that  cash  was  not  misappropriated  from 
the  Plan's  trust  account  with  Intrust  (the 
Intrust  Plan  Account).  As  a  result,  the 
applicant  states  that  the  amount  of 
assets  held  in  the  Intrust  Plan  Account, 
being  comprised  primarily  of  the  Plan 
Shares,  was  not  affected  or  reduced  by 
the  misappropriation  of  Intrust  assets 
(the  Misappropriation). 

The  State  Regulator  initiated 
receivership  proceedings  under  the 
jurisdiction  of  the  Circuit  Court  of  Cook 
County.  Illinois  (the  Court).  The  Court 
appointed  PricewaterhouseCoopers  LLP 
as  the  receiver  of  Intrust  and.  with 
limited  exceptions,  the  Court  froze  all  of 
the  trust  assets  held  by  Intrust, 
including  those  of  the  Plan.*  On 
November  29,  2000,  the  Court  approved 
the  purchase  of  Intrust's  assets  by 
Millermium  and,  thereafter,  Millennium 
became  the  trustee  of  the  Plan.  The 
applicant  represents  that  currently  the 


Plan  Shares  are  held  in  trust  in  a  certain 
Millennium  trust  account  (the 
Millennium  Plan  Account). 

4.  On  March  1,  2001,  upon 
determining  that  the  Deficiency  totaled 
$68,100,000.00,  the  Court  issued  an 
order  (the  First  Court  Order)  that 
apportioned  the  Deficiency  among 
certain  Intrust  accounts  (the  Allocation). 
In  this  regard,  after  taking  judicial 
notice  of,  among  other  things,  various 
hearings,  proceedings,  testimony, 
arguments,  and  pleadings,  the  Court 
determined  that  it  was  not  feasible  to 
trace  the  Deficiency  Amount  to  specific 
Intrust  accounts.  Rather,  with  certain 
exceptions  not  applicable  to  the  Plan, 
the  Court  allocated  the  Deficiency 
among  essentially  all  of  the  frozen 
former  Intrust  accounts  on  mostly  a  pro 
rata  basis. 

In  this  way,  the  Court  allocated  the 
Assessment  Amount  to  the  Millennium 
Plan  Account.  The  applicant  represents 
that  such  assessment  had  the  effect  of  a 
$108,738.85  charge  against  the  assets 
held  in  the  Millennium  Plan  Account.^ 

5.  Each  trust  account  affected  by  the 
Allocation,  or  a  party  on  behalf  of  such 
account,  was  required  to  pay  its 
allocated  portion  to  Millermium  by  June 
5,  2001. s  Pursuant  to  the  terms  of  the 
First  Court  Order,  upon  Millennium's 
receipt  of  this  payment,  the  Receiver 
was  required  to  issue  the  respective 
payor  a  certificate.  Such  certificate 
entitled  its  holder  to  receive  a  pro  rata 
portion  of  the  total  net  amount 
recovered  from  certain  Intrust 
principals,  insurers,  and/or  elsewhere. 
A  certificate,  however,  did  not 
guarantee  its  holder  would  receive  a 
recovery  amoimt  equal  to  the  amount 
such  holder  paid  pursuant  to  the  Court's 
allocation  of  the  Deficiency. 

6.  Upon  monitoring  the  legal  actions 
associated  with  the  Deficiency,  the 
applicant  states.  Brightpoint  determined 
that  the  Recovery  Amount  would  likely 
be  less  than  the  Assessment  Amount.^ 
To  protect  the  Plan  from  a  potential 
shortfall,  on  June  5,  2001.  Brightpoint 


3  The  Department  is  expressing  no  opinion  herein 
as  to  whether  the  requirements  of  section  404  of  the 
Act  have  been  met  with  respect  to  the  hiring  and 
retention  of  Uitrust  by  Brightpoint. 

*  By  order  of  the  Court,  the  assets  held  in  the  Plan 
Millennium  Account,  and  almost  all  other  former 
Intrust  accounts,  were  to  remain  frozen  until 
Millennium  had  completed  its  efforts  to  collect  the 
allocated  shortage  amounts  from  each  affected 
account.  The  applicant  represents  that  for  the 
period  in  time  in  which  the  assets  remained  frozen. 
Plan  distributions  were  made  using  assets  that  came 
into  the  Plan  after  the  starting  date  of  the  freeze. 
Subsequently,  the  assets  in  the  Plan  Millennium 
Account  were  unfrozen  and,  thereafter.  Plan 
distributions  were  made  from  the  unfrozen  assets. 


5  To  determine  this  amount,  the  Court  first 
determined  the  types  of  Intrust  account  assets  that 
would  be  subject  to  the  Allocation.  Next,  the  Court 
determined  that  an  amount  equal  to  8.69%  of  the 
total  amount  of  such  assets  would  need  to  be  paid 
to  Millennium  to  offset  the  shortage.  Since  the 
Account  held  $1,251,310.16  in  assets  subject  to  the 
Allocation,  the  Plan,  or  a  party  on  behalf  of  the 
Plan,  was  required  to  pay  S108.738.85  (0.0869  x 
Sl.251.310.16)  to  Millennium. 

••The  applicant  states  that  if  Millennium  did  not 
receive  the  assessed  amount  with  respect  to  a 
particular  account  by  June  5.  2001.  Millennium  was 
authorized  by  the  Court  to  reduce  the  amount  of 
assets  held  in  that  account  by  such  assessed 
amount. 

"  According  to  the  applicant,  Brightpoint  retains 
the  belief  that  the  Recovery  .Amount  will  be  less 
than  the  Allocation  Amount. 


paid  the  Assessment  Amount  on  behalf 
of  the  Plan.  The  applicant  represents 
that,  consistent  with  the  terms  of  the 
First  Coiul  Order,  Brightpoint  thereafter 
anticipated  that  it  would  receive  a 
certificate  from  the  Receiver. 

7.  On  September  8.  2001.  the  Receiver 
petitioned  the  court  to  amend  the  First 
Court  Order.  In  this  regard,  the 
applicant  states  that  for  reasons 
unrelated  to  the  Plan  and  the 
transactions  described  herein,  the 
Receiver  sought  a  procedural  change 
with  respect  to  the  issuance  of  the 
certificates.  As  applied  to  the  payment 
by  Brightpoint  of  the  Assessment 
Amount  on  behalf  of  the  Plan,  and 
contrary  to  the  terms  of  the  First  Court 
Order,  the  requested  amendment  had 
the  effect  of  requiring  the  Receiver  to 
issue  a  certificate  to  the  Plan,  and  not 
Brightpoint.  The  Court  granted  the 
motion  on  October  12,  2001  and, 
accordingly,  the  First  Court  Order  was 
amended  (the  Amended  Court  Order). 

Accordingly,  the  Plan  received,  and 
currently  continues  to  hold,  a  certificate 
that  was  issued  by  the  Receiver  (the 
Certificate).  The  applicant  states  that,  to 
date,  the  Plan  has  not  received  any 
amounts  pursuant  to  its  holding  of  the 
Certificate. 

8.  The  applicant  seeks  relief  for  the 
Payment  and  the  Repayment.  In  this 
regard,  the  applicant  represents  that  as 
stated  above,  Brightpoint  undertook  the 
Payment  in  the  belief  that  the  Recovery 
Amount  will  likely  be  less  than  the 
Assessment  Amount.  The  applicant 
notes  that,  in  the  event  that  the 
Recovery  Amount  does  in  fact  turn  out 
to  be  less  than  the  Assessment  Amount, 
the  Plan  will  not  be  required  to  pay 
Brightpoint  the  amount  representing  the 
difference  between  the  Assessment 
Amount  and  the  Recovery  Amount.  In 
this  way.  the  Plan  will  not  incur  a  loss 
due  to  the  court-ordered  allocation  of 
the  Deficiency. 

The  applicant  states  further  that  the 
terms  of  the  Repayment  are  also 
protective  of  the  Plan.  In  this  regard,  the 
entitlement  of  Brightpoint  to  any 
recovery  of  the  Deficiency  pursuant  to 
the  holding  of  the  Certificate  by  the  Plan 
is  limited  to  an  amotint  not  in  excess  of 
the  Assessment  Amount.  Pursuant  to 
the  terms  of  the  Repayment,  in  the  event 
that  the  Recovery  Amount  turns  out  to 
be  greater  than  the  Assessment  Amount. 
the  portion  of  the  Recovery  Amount  that 
exceeds  the  Assessment  Amount  will  be 
retained  by  the  Plan.  In  this  way. 
Brightpoint  may  only  receive  up  to 
$108,738.85,  the  amount  Brightpoint 
paid  to  Millennium  on  behalf  of  the 
Plan,  as  a  result  of  the  Plan's  holding  of 
the  Certificate. 
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q  Thf  appliranl  states  that 
Bnghtpoint  acted  in  good  faith  in 
paying  the  Assessment  Amount  on 
behalf  r)f  the  Plan  In  this  regard,  the 
applicant  represents  that  the  fiduciaries 
of  the  Plan  had  no  reason  m  opportunitv 
to  know  in  advance  of  the  Deficiency 
since  the  Intrust  shortage  consisted 
solely  of  non-Plan  assets   In  addition. 
the  applicant  represents  that  Plan 
distributions  processed  through  Intrust 
were  done  so  properly  and  in  a  timelv 
manner  According  to  the  applicant 
Brightpoint  paid  the  Assessment 
Amount  solelv  as  a  means  of  respnmiing 
to  an  event  that  was  potentially  harmful 
to  the  Plan  and  its  participants  and 
beneficiaries. 

10  In  summarv.  the  applicant 
represents  that  the  Pavment  and 
Repavment  satisfy  the  statutorv  criteria 
for  an  exemption  under  section  4U8(a)  of 
the  Act  since: 

(A)  In  the  event  the  Plan  receives  a 
Recoverv  Amount  that  is  greater  than 
the  Assessment  Anmunt.  the  Plan  wdl 
not  be  required  to  pay  Bnghtpoint  that 
portion  of  the  Recover^'  Amount  that  is 
in  excess  of  the  Assessment  AuKJunt. 

(B)  In  the  event  the  Plan  receives  a 
Recoverv  .Amount  that  is  U'ss  than  the 
Assessment  Amount,  the  Plan  will  not 
be  required  to  pay  Brightpoint  the 
differenr e  b»'tween  the  Assessment 
Amount  and  the  Recovery  Amount; 

(C)  The  Plan  will  not  pay  any  of  the 
costs  and/or  fees  asso(-iafed  with  the 
Pavment  and  the  Repavment. 

(D)  The  Deficiency  did  not  arise  in 
connection  with  any  improper  act 
undertaken  bv  a  Plan  fiduciarv  (other 
than  Intrust  i>r  its  pruK.ipalsl:  and 

(E)  Upon  notification  of  the  Intrust 
losses,  the  Brightpoint  Plan  fiducianes 
undertook,  and  will  continue  to 
undertake,  the  actions  necessary  to 
ensure  that  the  assets  of  the  Plan  were, 
and  are.  adequately  protected. 

Moticp  to  Interested  Persons:  The 
applicant  represents  that  notice  to 
interested  persons  will  be  m.ide  withm 
thirty  (30)  business  days  following 
publication  of  this  notice  in  the  Federal 
Register  C^omments  and  requests  for  a 
hearing  must  be  received  bv  the 
Department  not  later  than  sixtv  (BO) 
davs  from  the  date  of  publication  of  this 
notice  of  proposed  exemption  in  the 
Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Motta  of  the  Department, 
telephone  (202)  693-8544.  (This  is  not 
a  toil-free  number.) 


].  Penner  Corporation  Profit  Sharing 
Plan  (the  Plan),  Located  in  Doylestown. 
PA 

[.Sppluation  No  0-110991 
Proposed  Exemptiop 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  40H{a)  of  the  Act  and  section 
4M75lc){2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  .Subpart  B  (55 
FR  J2H3ti.  32847,  August  10.  1990). -^  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
.iiui  lb)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  (',o<le.  by  reason  of  section 
4975(( )( 1 )  (A)  through  (E)  of  the  Code, 
sh.ill  not  applv  to  (1 )  the  sale  (the  Sale) 
of  certain  improved  real  property  (the 
Propertv)  bv  Thomas  G  Frazier  and 
Carol  ('.   Frazier  (the  Fraziers)  to  their 
respective  participant  directed 
individual  investment  accounts  in  the 
Plan  (the  Thomas  Frazier  Account  and 
the  Carol  Frazier  Account,  together,  the 
Frazier  Acxounts  or  the  Accounts);  and 
(2)  the  simultaneous  lease  (the  Lease)  of 
the  Propertv  bv  the  Frazier  Accounts  to 
I    Pi-nner  (Orporation  (the  Corporation), 
the  Plan  sponsor  and  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  following  c;onditions  are  met: 

(a)  The  terms  and  ccmditions  of  the 
transactnuis  are  not  le«s  favorable  to  the 
Frazier  Accounts  than  those  which  the 
Frazier  Accounts  would  receive  in  an 
,irm  s  length  transaction  with  an 
unrelattni  party 

(b)  The  .Sale  is  a  one-time  transaction 
for  cash. 

((  )  The  acquisition  price  that  is  paid 
bv  the  Frazier  Accounts  for 
proportionate  interests  in  the  Property  is 
not  more  than  the  fair  market  value  of 
the  Propertv  as  determined  by  a 
qualified,  independent  appraiser  on  the 
ciate  of  the  Sale. 

(d)  The  value  of  the  proportionate 
interests  in  the  Property  that  are 
acquired  bv  each  of  the  Frazier 
.Xccounts  does  not  exceed  25%  of  each 
of  the  Frazier  Accounts'  assets  at  the 
tuiif  of  the  Sale  nor  throughout  the 
duration  of  the  Lease. 

(e)  The  Frazier  Accounts  do  not  pay 
anv  real  estate  fees,  commissions  or 
other  expenses  with  respect  to  the 
transac;tions. 

(f)  The  rental  amount  under  the  Lease 
is  no  less  than  the  fair  market  rental 


"Fur  purpuses  of  this  proposed  exemption. 
relHrenues  In  pnnisions  of  Title  I  of  the  MA.  unless 
iillierwise  spet.ifi«ij.  refer  also  to  (.orresponiiing 
provisions  of  the  Code. 


value  of  the  Property,  as  determined  by 
a  qualified,  independent  appraiser  on 
the  date  the  Lease  is  entered  into  by  the 
parties. 

(g)  The  Lease  is  a  triple  net  lease 
under  which  the  Corporation,  as  lessee, 
pavs.  in  addition  to  the  base  rent,  all 
normal  operating  expenses  of  the 
Propertv.  including  taxes,  insurance, 
maintenance,  repairs  and  utilities. 

(h)  The  Fraziers  indemnify'  and  hold 
the  Plan  and  the  Frazier  Accounts 
harmless  from  any  liability  arising  from 
the  Sale,  including,  but  not  limited  to, 
hazardous  material  found  on  the 
Propertv.  violation  of  zoning,  land  use 
regulations  or  restrictions,  and 
violations  of  federal,  state  or  local 
environmental  regulations  or  laws. 

(i)  The  Sale  is  effected  and  the  Lease 
commences  only  upon  completion  of 
the  following  transactions,  which  shall 
occur  no  later  than  sixty  days  after  the 
granting  of  the  final  exemption:  (1)  The 
Fraziers  and  the  Bucks  County 
Industrial  Development  Corporation 
(BCIDC)  fulfill  all  of  their  obligations  to 
the  Pennsylvania  Industrial 
Development  Authority  (PIDA);  (2)  the 
P'raziers  pay  off  their  debt  obligation  to 
BCIDC  in  accordance  with  the  terms  of 
an  installment  sale  agreement  (the 
Installment  Sale  Agreement)  and 
reacquire  legal  title  to  the  Property;  and 
(3)  the  lease  agreement  (the  Original 
Lease)  between  the  Fraziers  and  the 
Corporation  is  terminated. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan,  as  described  in 
section  401(a)  of  the  Code,  and  is 
exempt  from  taxation  under  section  501 
of  the  Code.  The  Plan  was  established 
bv  the  Corporation  on  [uly  1,  1986.  As 
oiF  December  31,  2001,  the  Plan  had  18 
participants,  including  the  Fraziers.  The 
Plan  provides  for  individually-directed 
accounts  and  each  of  the  Fraziers 
maintains  a  directed  investment  account 
in  such  Plan.  The  Fraziers  are  trustees 
and  fiduciaries  of  the  Plan. 

As  of  December  31,  2001,  the  Plan 
had  total  assets  of  approximately 
SI  ,945,224.  As  of  the  same  date,  the 
Thomas  Frazier  Account  in  the  Plan  had 
a  fair  market  value  of  5919,472  and  the 
Carol  Frazier  Account  in  the  Plan  had 
a  fair  market  value  of  S537.520.  for  a 
combined  total  fair  market  value  of 
SI. 456,992. 

2.  The  Corporation  is  an  S  corporation 
that  is  incorporated  in  the 
Commonwealth  of  Pennsylvania  and 
maintains  its  principal  place  of  business 
in  Doylestown,  Pennsylvania.  The 
Corporation  manufactures  products  for 
the  automotive  replacement  glass 
market  and  sells  its  products  to  the 
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original  equipment  manufacturers.  The 
Fraziers  own  100  percent  of  the 
outstanding  capital  stock  of  the 
Corporation  and  they  are  directors  and 
officers  of  the  Corporation. 

3.  At  present,  BCIDC,  a  Pennsylvania 
non-profit  corporation,  holds  legal  title 
to  certain  improved,  real  property  that 
is  located  at  17  Weldon  Drive, 
Doylestown  Township.  Doylestown, 
Peimsylvania,  of  which  the  Fraziers  are 
the  equitable  owners,  as  set  forth  in  the 
Installment  Sale  Agreement.  The 
Property  consists  of  a  3.47  acre  parcel  of 
light  industrially  zoned  land  with  an 
existing  one  story  industrial  building 
totaling  approximately  10,000  square 
feet  of  space  and  adjoining  parking 
facilities.  The  Fraziers  originally 
acquired  the  Property,  which  was 
vacant  land  at  the  time,  in  1988  for 
$212,000  in  cash  from  Horsham  Valley 
Development  Corporation,  an  unrelated 
party.  The  Property  is  currently  subject 
to  an  original  lease  (the  Original  Lease) 
between  the  Fraziers  as  the  lessors,  and 
the  Corporation  as  the  lessee.  The 
Original  Lease  is  a  15  year,  triple  net 
lease  which  conmienced  on  April  5, 
1990  and  expires  on  April  1,  2005.  The 
annual  rental  under  the  Original  Lease 
is  $80,000,  payable  in  monthly 
installments  of  approximately 
$6,666.67.  The  Corporation  does  not 
own  any  other  real  estate  contiguous  to 
the  Property,  which  is  used  solely  by 
the  Corporation  in  its  business. 

4.  On  April  5,  1990,  legal  title  to  the 
Property  was  transferred  by  the  Fraziers 
to  BCIDC  by  deed  for  consideration  in 
the  amount  of  $1.00.  This  enabled 
BCIDC  to  obtain  a  first  mortgage  loan 
(the  Mortgage  Loan)  from  PIDA,  a 
Peimsylvania  non-profit  entity  created 
under  the  Pennsylvania  Industrial 
Development  Authority  Act  (the 
PIDAA)  ^  to  provide  financing  in  the 
form  of  low  interest  loans  for  industrial 
development  projects  throughout 
Pennsylvania.  The  Mortgage  Loan  is  in 
the  principal  amount  of  $314,822.  It  has 
a  term  that  commenced  on  June  1,  1990 
and  ends  on  May  1,  2005,  and  it  carries 
an  interest  rate  of  three  percent  per 
aimum.  The  parties  intended  that  the 
interest  rate  would  be  passed  through  to 
the  Fraziers  under  the  terms  of  the 
Installment  Sale  Agreement.  The 
applicants  represent  that  this  interest 
rate  could  only  be  obtained  by  having 
BCIDC  acquire  legal  title  to  the  Property 
so  that  the  Property  could  qualify  as  an 


"industrial  development  project."'"  In 
addition,  the  applicants  represent  that 
BCIDC  agreed  to  enter  into  this 
financing  arrangement  with  the  Fraziers 
in  order  to  establish  an  industrial 
development  project  and  to  create  jobs 
in  the  area. 

The  Fraziers  received  the  Mortgage 
Loan  proceeds  and  simultaneously 
entered  into  the  Installment  Sale 
Agreement  on  April  5.  1990  with  BCIDC 
to  repurchase  the  Property  for  $314,822 
and  pay  for  it  over  a  period  of  15  years, 
which  coincides  with  the  term  of  the 
Mortgage  Loan.  Pursuant  to  the 
amortization  schedule,  such  payments 
would  be  in  monthly  installments  of 
$2,174.11,  with  interest  at  three  percent 
per  annimi  included  in  each  payment. 

The  Fraziers  used  the  Mortgage  Loan 
proceeds  exclusively  for  the  industrial 
development  project.  Of  the  $314,822 
received,  $5,626.96  were  used  for 
settlement  costs  including  counsel  fees, 
title  insurance,  recording  fees  and  real 
estate  taxes.  The  balance  of  the 
Mortgage  Loan  proceeds  was  used  to 
construct  the  industrial  building.  As  of 
August  31,  2002,  the  Mortgage  Loan  and 
the  Installment  Sale  Agreement  had  an 
outstanding  principal  balance  of 
approximately  $66,779.79. 

As  collateral  for  the  Mortgage  Loan, 
the  Fraziers  assigned  the  Original  Lease 
to  PIDA  and  BCIDC  and  the  Installment 
Sale  Agreement  to  PIDA.  As  additional 
security  for  the  Mortgage  Loan,  the 
Fraziers  gave  their  personal  guarantee. 

5.  The  Property  has  been  appraised  bv 
Stuart  S.  Kingsbury,  Jr.,  CCRA,  CREA, 
CRB.  GRI  of  Kingsbury  Real  Estate 
Appraisers,  located  in  Doylestown, 
Pennsylvania.  Mr.  Kingsbury  is  an 
independent,  certified  general  appraiser 
in  the  State  of  Pennsylvania.  In  an 
independent  appraisal  report  dated 
April  6,  2002  (the  2002  Appraisal),  Mr. 
Kingsbury  updated  a  June  27,  2001 
independent  appraisal  (the  2001 
Appraisal)  that  was  prepared  by  his 
firm,  in  which  the  Property's  fair  market 
value  and  armual  fair  market  rental 
value  were  placed  at  $330,000  and 
$80,000,  respectively,  as  of  June  1,  2001. 
Utilizing  the  Market  Data  Approach  to 
valuation  in  the  2002  Appraisal,  Mr. 
Kingsbury  determined  that  the  fair 
market  value  of  the  Property  as  of  March 
19,  2002  was  $350,000.  As  of  the  same 
date,  Mr.  Kingsburv'  also  determined 


that  the  aimual  fair  market  rental  value 
of  the  Property  was  $85,000  or 
$7,0883.33  per  month  on  a  triple  net 
basis.  Mr.  Kingsburv'  will  again  update 
the  appraisal  on  the  date  of  the  Sale  and 
Lease  transactions. 

6.  To  enable  the  Frazier  Accounts  to 
diversify  their  assets  by  obtaining 
income-producing  real  estate,  the 
applicants  propose  that  the  Frazier 
Accounts  purchase  the  Property  from 
the  Fraziers  for  $350,000  or  an  amount 
that  is  not  more  than  the  fair  market 
value  of  the  Property  on  the  date  of  the 
Sale.  The  Property  will  be  allocated 
between  the  Frazier  Accounts  so  that 
the  Thomas  Frazier  Account  acquires  a 
64  percent  interest  in  the  Property, 
representing  approximately  24  percent 
of  the  fair  mjirket  value  of  such 
Account's  assets,  and  the  Carol  Frazier 
Account  acquires  a  36  percent  interest 
in  the  Property,  representing 
approximately  23  percent  of  the  fair 
market  value  of  that  Accounts  assets. 

Contemporaneously  with  their 
purchase  of  the  Property,  the  Frazier 
Accounts  will  enter  into  the  Lease  with 
the  Corporation.  The  Frazier  Accounts 
will  not  be  required  to  pay  any  real 
estate  fees,  commissions  or  other 
expenses  in  connection  with  their 
acquisition  of  the  Property  or  with  the 
administration  of  the  Lease.  Further,  the 
Fraziers,  who  had  a  combined  net  worth 
of  approximately  $3  million  as  of 
September  21,  2002,  will  indemnify  and 
hold  the  Plan  and  the  Frazier  Accounts 
harmless  from  any  liability  arising  from 
the  Sale,  including,  but  not  limited  to. 
hazardous  material  found  on  the 
Property,  violation  of  zoning,  land  use 
regulations  or  restrictions,  and 
violations  of  federal,  state  or  local 
environmental  regulations  or  laws." 
Finally,  the  Sale  and  the  Lease  will 
commence  only  upon  the  completion  of 
the  following  transactions,  which  will 
occur  no  later  than  sixty  days  after  the 
granting  of  the  final  exemption:  (a)  The 
Fraziers  and  BCIDC  have  fulfilled  all  of 
their  obligations  to  PIDA;  (b)  the 
Fraziers  have  paid  off  their  debt 
obligation  to  BCIDC  in  accordance  with 
the  Installment  Sale  Agreement  and 
have  reacquired  legal  title  to  the 


"The  purpose  of  the  PIDAA  is  to  promote  the 
welfare  of  the  people  3f  Pennsylvania  by  reducing 
unemployment  in  certain  critic^al  economic  areas 
and  to  provide  for  the  establishment  of  industrial 
development  projects  in  such  areas. 


"'Under  Sec:lion  .^03(i)  of  the  PIDAA,  as 
amended,  an  ■'industrial  development  project  "  is 
described  as  any  land.  site,  structure,  facility  or 
undertaking  comprising  or  being  connected  with  or 
being  a  part  of  (i)  an  industrial  enterpri.se.  (ii)  a 
manufacturing  enterprise,  (iii)  a  research  and 
development  enterprise,  or  (iv)  an  agricultural 
enterprise,  established  or  to  be  established  b\  an 
industrial  development  agency  in  a  critical 
economic  area. 


"  It  should  be  noted  thai  in  his  2001  Appraisal 
of  the  Propprt>.  Mr.  Kingsburv  slale-,  that  his 
routine  inspec  tioii  of.  and  inquiries  alMiut.  the 
Property  did  not  reveal  anv  inloriiuilion  tu  indicate 
anv  apparent  environmental  ( (iiuhliun*  which 
would  affect  the  Propertv  s  value  negativeh 
However,  he  explains  that  it  is  possible  that  tests 
and  inspections  made  b\  a  cju.ilifieii  hazardous 
substanc :e  and  environmental  expert  would  reveal 
the  existence  uf  hazardous  malPrials  and 
environmental  conditions  on  or  around  the 
Propertv  that  would  negativeK  .iffei  t  Its  \alue  Mr. 
Kingsbury  did  not  (  ommeni  on  tin-  Prcifiertv  s 
environmental  conditions  in  lus  200;!  .^ppraisal. 
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P'roperty:  and  (c)  the  Original  Lease 
between  thf  P'raziers  and  the 
Corporation  has  been  terminated 

Accordinglv.  the  applicants  request 
an  administrative  exemption  from  thf 
Department  under  the  term>  and 
conditions  described  herein 

7  The  proposed  Lease  will  be  for  a 
term  often  vears  and  it  will  have  no 
renewal  options  The  Lease  provides 
that  the  (".orporation  will  pav  the  Frazier 
Ac  counts  an  initial  monthly  rent  of 
S7.083.33  per  month,  based  upon  Mr. 
Kingsbury's  20(J2  Appraisal  of  the  fair 
market  rental  value  of  the  Property, 
which  will  be  updated  at  the  time  the 
Lease  is  entered  into  bv  the  parties  Said 
rent  will  be  allocated  in  proportion  to 
each  .Accounts  ownership  interest  m 
the  Property  The  Lease  will  be  a  triple 
net  lease  under  w  hich  the  f^orporation 
will  pay  all  normal  operating  expenses 
of  the  Property,  including  taxes. 
in'-urance.  maintenance,  repairs  .nnd 
utilities  The  applicant  repre-,frit-.  that 
on  the  third,  sixth  and  ninth 
anniversaries  of  the  date  of 
commencement  of  the  Lease  (the  Tri- 
.\nnual  .\d|ustmeiit  Datesl.  the  fair 
market  rental  value  of  the  Property  will 
be  determined  as  of  the  Tri-Annual 
Adjustment  Datn,  by  a  qualified, 
independent  appraiser  selected  by  the 
FraziPrs  in  their  capacity  as  trustees  of 
their  respec:tiye  .Accounts  in  the  Plan 
Mowever,  in  no  event  will  the  rent  be 
adjusted  below  the  rental  amount  pai<i 
for  the  preceding  year  In  addition, 
during  each  year  of  the  term  of  the 
Lease,  tht?  rental  rate  will  be  increased 
by  an  amount  equal  to  the  most  rec;ent 
percentage  increase  in  the  Consumer 
Price  Index  or  three  percent,  whichever 
IS  greater 

8.  In  summarv',  it  is  represented  that 
the  proposed  transactions  will  satisf\- 
the  statutory  criteria  for  an  exemption 
under  st'(  tion  40H(a)  of  the  Act  because: 

(a)  The  terms  and  conditions  of  the 
transactions  will  not  be  less  favorable  to 
the  Frazier  Accounts  than  those  which 
the  Frazier  Accounts  would  receive  in 
an  arms  length  transaction  with  an 
unrelatecl  party. 

(b)  The  Sale  will  be  a  one-time 
transaction  for  ( ash 

(c)  The  acquisition  price  that  is  paid 
bv  the  Frazier  Accounts  for 
proportionate  interests  in  the  Property 
will  be  no  more  than  the  fair  market 
value  of  the  Property  as  determined  by 
a  qualified,  independent  appraiser  on 
the  date  of  the  Sale 

Id)  The  \alue  of  th*-  proportionate 
interests  in  the  Property  that  are 
acquired  by  each  of  the  Frazier 
.■\ccounts  will  not  exceed  25  percent  of 
each  of  the  Frazier  Accounts'  assets  at 


thf  time  of  the  transaction  and 
throughout  the  duration  of  the  Lease. 

(e)  The  Frazu;r  Accounts  will  not  pay 
any  real  estate  commissions,  fees  or 
other  expenses  with  respect  to  the 
transactions. 

(0  The  rental  amount  of  the  Lease  will 
be  no  less  than  the  fair  market  rental 
value  of  the  Property,  as  determined  by 
a  qualified,  independent  appraiser  on 
thi-  date  the  Lease  is  entered  into  by  the 
parties. 

(g)  The  Lease  will  be  a  triple  net  lease 
under  which  the  Ciorporation.  as  lessee. 
will  pav.  in  addition  to  the  base  rent,  all 
normal  operating  expenses  of  the 
Property,  inc;luding  taxes,  insurance, 
maintenance,  repairs  and  utilities. 

(h)  The  Fraziers  will  indemnifv'  and 
hold  the  Plan  and  the  Frazier  .Accounts 
harmless  from  any  liability  arising  from 
the  Sale,  including,  but  not  limited  to. 
hazardous  material  found  on  the 
Property,  violation  of  zoning,  land  use 
regulations  or  restrictions,  and 
violations  of  fecJeral.  state  or  local 
environmental  regulations  or  laws 

(i)  The  Sale  will  lie  effected  and  the 
Lease  will  (  oiiiinent:e  only  upon 
I  ompletion  of  the  following 
transactions.  whic:h  shall  occur  no  later 
than  sixty  days  following  the  granting  of 
the  exemption:  (1)  The  Fraziers  and 
BCIDC  have  fulfilled  all  of  their 
obligations  to  PIDA;  (2)  the  Fraziers 
have  paid  off  their  debt  obligation  to 
BCIDC  m  ac:(  iirdani  e  with  the 
Installment  Sale  Agreement  and  have 
reacquired  legal  title  to  the  Property: 
and  (3)  the  Original  Lease  between  the 
Fraziers  and  the  Corporation  has  been 
terminated 

Notice  to  Interested  Persons 

The  F"raziers  will  provide  notice  of  the 
proposed  exemption  to  all  interested 
perscms  by  persimal  delivery  within  ten 
days  of  the  date  of  publication  of  the 
notic:e  of  proposeci  exemption  in  the 
Federal  Register  The  ncjtice  will 
include  a  copy  of  the  proposed 
exemption,  as  published  in  the  Federal 
Register.  <ind  a  supplemental  statement, 
as  recjuired  pursuant  to  29  CFR 
2570  43(bl(2).  which  will  inform 
interested  persons  of  their  right  to 
idinment  on  and/or  to  request  a  hearing 
with  respec:t  to  the  proposed  exemption. 
Comments  regarding  the  proposed 
exemption  and  requests  for  a  public 
hearing  are  due  within  40  days  of  the 
date  of  publication  of  the  notice  of 
pendeni  v  in  the  Federal  Register 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anna  M  N  Mpras  of  the  Department, 
telephone  (202)  6«3-85fi5   (This  is  not 
a  toll-tree  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary- 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary'  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(  1  )(b)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 

401  (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
ciescribes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.  this  3rd  day  of 
October.  2002. 
Ivan  Strasfeld, 

Dtrvctor  of  Exfmption  Dftt'rniinations. 
Pension  and  Wflfarc  Benefits. 
Administratiun.  Deparimvnt  of  Labor. 
|FR  Doc    02-:i.i.i9H  Filed  10-7-02;  8:4.5  am) 
BILUNG  CODE  4S10-29-P 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Examption  2002- 
47;  Exemption  Application  No.  D-10989  et 
al.] 

Grant  of  indlvidijal  Exemptions; 
Investors  Savings  Banic  Pension  Plan 
(the  Plan) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  individual  exemptions. 


summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 


(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Investors  Savings  Bank 

Pension  Plan  (the  Plan)  Located  in 
Milbum,  New  Jersey 

(Prohibited  Transaction  Exemption  2002- 
47;  Exemption  Application  No.  [>-10989l 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  past 
sales  by  the  Plan  of  certain  securities 
(the  Securities)  to  Investors  Savings 
Bank,  a  party  in  interest  with  respect  to 
the  Plan,  provided  that  the  following 
conditions  were  satisfied:  (1)  Each  sale 
was  a  one-time  transaction  for  cash;  (2) 
the  Plan  paid  no  commissions  nor  other 
expenses  relating  to  the  sales;  (3)  for 
each  Security  that  was  publicly  traded, 
the  Plan  received  an  amount  equal  to 
the  highest,  as  of  the  date  of  the  sale,  of 
(a)  the  Plan's  cost,  (b)  the  book  value,  or 
(c)  the  fair  market  value  of  the  Security, 
as  determined  by  an  independent,  third- 
party  market  source;  and  (4)  for  each 
Security  that  was  not  publicly  traded, 
the  Plan  received  an  amount  equal  to  its 
cost  for  the  Security,  which  was  in 
excess  of  the  fair  market  value  of  the 
Security  on  the  date  of  the  sale. 

Effective  Date:  The  exemption  is 
effective  as  of  January  4,  1999. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  9,  2002  at  67  FR  51877. 

For  Further  Information  Contact:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

Deutsche  Bank  AG  and  Its  Afi&Iiates 
Located  in  Frankfurt  am  Main, 
Germany 

[Prohibited  Transaction  Exemption  2002-48: 
Exemption  Application  No.  13-10991] 

Exemption 

Section  I — Transactions 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply, 
asof  April  24,  2001,  to 


(a)  The  lending  of  securities,  under 
certain  "exclusive  borrowing" 
arrangements,  to 

(1)  Deutsche  Bank  AG  (Deutsche 
Bank)  (including  the  New  York  Branch 
of  Deutsche  Bank  (DBNY));  or 

(2)  Its  affiliates  Deutsche  Bank 
Securities  Inc.  (DBS),  Deutsche  Bank 
Trust  Company  Americas  (DBT).  the 
"Foreign  Borrowers"  (as  defined  in 
Section  III),  and  any  branch  or  affiliate 
of  Deutsche  Bank  that,  now  or  in  the 
future,  is  a  U.S.  registered  broker-dealer 
or  a  government  securities  broker  or 
dealer  or  a  U.S.  bank  (collectively,  with 
Deutsche  Bank,  referred  to  as  the 
"Borrowers,"  as  defined  in  Section  III) 
by  employee  benefit  plans  (Plans), 
including  commingled  investment 
funds  holding  assets  of  such  Plans,  with 
respect  to  which  the  Borrowers  are  a 
party  in  interest;  and 

(b)  the  receipt  of  compensation  by 
Deutsche  Bank  or  its  affiliates  in 
connection  with  the  securities  lending 
transactions,  provided  that  the 
conditions,  set  forth  in  Section  II,  are 
satisfied. 


Section  II — Conditions 

(a)  For  each  Plan,  neither  the 
Borrower  nor  any  affiliate  has  or 
exercises  discretionary  authority  or 
control  over  the  Plan's  investment  in  the 
securities  available  for  loan,  nor  do  they 
render  investment  advice  (w  ithin  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets.  ' 

(d)  The  party  in  interest  dealing  with 
the  Plan  is  a  party  in  interest  with 
respect  to  the  Plan  (including  a 
fiduciary)  solely  by  reason  of  providing 
services  to  the  Plan,  or  solely  by  reason 
of  a  relationship  to  a  service  provider 
described  in  section  3(14)(F),  (G),  (H),  or 
(I)  of  the  Act. 

(c)  The  Borrower  directly  negotiates 
an  exclusive  borrowing  agreement  (the 
Borrowing  Agreement)  with  a  Plan 
fiduciary  that  is  independent  of  the 
Borrower  and  its  affiliates. 

(d)  The  terms  of  each  loan  of 
securities  by  a  Plan  to  a  Borrower  are  at 
least  as  favorable  to  such  Plan  as  those 
of  a  comparable  arm's  length  transaction 
between  uiu^lated  parties,  taking  into 
account  the  exclusive  arrangement. 

(e)  In  exchange  for  granting  the 
Borrower  the  exclusive  right  to  borrow 
certain  securities,  the  Plan  receives  from 
the  Borrower  either  (i)  a  flat  fee  (which 
may  be  equal  to  a  percentage  of  the 
value  of  the  total  securities  subject  to 
the  Borrowing  Agreement  from  time  to 
time),  (ii)  a  periodic  payment  that  is 
equal  to  a  percentage  of  the  value  of  the 
total  balance  of  the  outstanding 
borrowed  securities,  or  (iii)  any 
combination  of  (i)  and  (ii)  (collectively. 
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the  Exclusive  Fee)  If  the  Borrower 
deposits  cash  collateral,  all  the  earnings 
generated  by  such  cash  collateral  shall 
be  returned  to  the  Borrower — provided 
that  the  Borrower  may,  but  shall  not  be 
obligated  to,  agree  with  the  independent 
fiduciary  of  the  Plan  that  a  percentage 
of  the  earnings  on  the  collateral  may  be 
retained  by  the  Plan,  or  the  Plan  may 
agree  to  pay  the  Borrower  a  rebate  fee 
and  retain  the  earnings  on  the  collateral 
{the  Shared  Earnings  Compensation).  If 
the  Borrower  deposits  non-cash 
collateral,  all  earnings  on  the  non-cash 
collateral  shall  be  returned  to  the 
Borrower — provided  that  the  Borrower 
mav.  but  shall  not  be  obligated  to.  agree 
to  pay  the  Plan  a  lending  fee  (the 
Lending  Fee)  (the  Lending  Fee  and  the 
Shared  Earnings  Compensation  are 
collectively  referred  to  as  the 
Transaction  Lending  Fee").  The 
Transaction  Lending  Fee,  if  any,  shall  be 
either  in  addition  to  the  Exclusive  Fee 
or  an  offset  against  such  Exclusive  Fetv 
The  Exclusive  Fee  and  the  Transaction 
Lending  Fee  may  be  determined  in 
advance  or  pursuant  to  an  objective 
formula,  and  may  be  different  for 
different  securities  or  different  groups  of 
securities  subject  to  the  Borrowing 
Agreement  Any  change  in  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee  that 
the  Borrower  pays  to  the  Plan  with 
respect  to  any  securities  loan  requires 
the  prior  written  consent  of  the 
independent  fiduciary  of  the  Plan, 
except  that  consent  is  presumed  where 
the  Exclusive  Fee  or  the  Transaction 
Lending  Fee  changes  pursuant  to  an 
objective  formula  Where  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee 
changes  pursuant  to  an  objective 
formula,  the  independent  fiduciary  of 
the  Plan  must  be  notified  at  least  24 
hours  in  advance  of  such  change  and 
such  independent  Plan  fiduciary  must 
not  object  in  writing  to  such  change, 
prior  to  the  effective  time  of  such 
change 

(f)  The  Borrower  may,  but  shall  not  be 
required  to.  agree  to  maintain  a 
minimum  balance  of  borrowed 
securities  subject  to  the  Borrowing 
Agreement.  Such  minimum  balance 
may  be  a  fixed  U.S.  dollar  amount,  a  flat 
percentage,  or  other  percentage 
determined  pursuant  to  an  objective 
formula. 

(g)  By  the  close  of  business  on  or 
before  the  day  the  loaned  securities  are 
delivered  to  the  Borrower,  the  Plan 
receives  from  the  Borrower  (by  physical 
delivery,  book  entry  in  a  securities 
depository  located  in  the  United  States, 
wire  transfer,  or  similar  means) 
collateral  consisting  of  U.S.  currency, 
securities  issued  or  guaranteed  by  the 
U.S.  Government  or  its  agencies  or 


instrumentalities,  irrevocable  bank 
letters  of  credit  issued  by  a  U.S.  bank 
other  than  Deutsche  Bank  or  any 
affiliate  thereof,  or  any  combination 
thereof,  or  other  collateral  permitted 
under  Prohibited  Transaction 
Exemption  (PTE)  81-6  (46  FR  7527, 
lanuary  23,  1981,  as  amended  at  52  FR 
18754,  May  19,  1987)  (and  as  further 
amended  or  superseded).'  Such 
collateral  will  be  deposited  and 
maintained  in  an  account  which  is 
separate  from  the  Borrower's  accounts 
and  will  be  maintained  with  an 
institution  other  than  the  Borrower.  For 
this  purpose,  the  collateral  may  be  held 
with  a  third  party,  an  affiliate  of  the 
Borrower,  or  a  branch  of  Deutsche  Bank 
other  than  the  Borrower  that  is  a  trustee 
or  custodian  of  the  Plan.  If  maintained 
by  an  affiliate  of  the  Borrower  or  a 
branch  of  Deutsche  Bank  other  than  the 
Borrower,  the  collateral  will  be 
segregated  from  the  assets  of  such 
affiliate  or  branch 

(h)  The  market  value  (or  in  the  case 
of  a  letter  of  credit,  the  stated  amount) 
of  the  collateral  initially  equals  at  least 
102  percent  of  the  market  value  of  the 
loaned  securities  on  the  close  of 
business  on  the  day  preceding  the  date 
of  the  loan  and,  if  the  market  value  of 
the  collateral  at  any  time  falls  below  100 
percent  (or  such  higher  percentage  as 
the  Borrower  and  the  independent 
fiduciary  of  the  Plan  may  agree  upon)  of 
the  market  value  of  the  loaned 
securities,  the  Borrower  delivers 
additional  collateral  on  the  following 
day  to  bring  the  level  of  the  collateral 
back  to  at  least  102  percent.  The  level 
of  the  collateral  is  monitored  daily  by 
the  Plan  or  its  designee,  which  may  be 
Deutsche  Bank  or  any  of  its  branches  or 
affiliates,  including  DBT,  which 
provides  custodial  or  directed  trustee 
services  in  respect  of  the  securities 
covered  by  the  Borrowing  Agreement  for 
the  Plan.  The  Borrowing  Agreement  will 
provide  the  Plan  with  a  continuing 
security  interest  in,  and  a  lien  on,  the 
collateral,  or  will  provide  for  the 
transfer  of  title  to  the  collateral  to  the 
Plan. 

(i)  Before  entering  into  a  Borrowing 
Agreement,  the  Borrower  furnishes  to 
the  Plan  the  most  recent  publicly 
available  audited  and  unaudited 
statements  of  its  financial  condition,  as 


'  HTK  HI  -h  (l^clvlde^  an  f  xemplion  under  certain 
I  nmlilinris  from  section  406(a)(l)(.M  through  (D)  of 
the  .^1 1  .inrf  the  correspondini?  provisions  of  section 
4H75(cl  of  the  Code  for  the  lending  of  securities  thai 
are  assets  of  an  employee  beneflt  plan  to  a  I'  S 
broker-dealer  registered  under  the  5>ecurities 
l-.M  hange  .Act  of  1934  (the  1934  Act)  (or  exempted 
from  registration  under  the  1934  .Act  as  a  dealer  in 
i^xempl  (.nvenimeiit  seturities.  as  defined  therein) 
or  to  a  l^S  tMtnk.  that  is  a  party  in  interest  with 
respect  to  such  plan 


well  as  any  publicly  available 
information  which  it  believes  is 
necessary  for  the  independent  fiduciary 
to  determine  whether  the  Plan  should 
enter  into  or  renew  the  Borrowing 
Agreement — provided,  however,  that  in 
the  case  of  a  Borrower  that  is  a  branch 
of  Deutsche  Bank,  the  Borrower  will 
furnish  to  the  Plan  the  most  recent 
publicly  available  audited  and 
unaudited  statement  of  Deutsche  Bank's 
financial  condition. 

(j)  The  Borrowing  Agreement  contains 
a  representation  by  the  Borrower  that,  as 
of  each  time  it  borrows  seciuities,  there 
has  been  no  material  adverse  change  in 
its  financial  condition  since  the  date  of 
the  most  recently  furnished  statements 
of  financial  condition. 

(k)  The  Plan  receives  the  equivalent  of 
all  distributions  made  during  the  loan 
period,  including,  but  not  limited  to, 
cash  dividends,  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits, 
and  rights  to  purchase  additional 
securities,  that  the  Plan  would  have 
received  (net  of  tax  withholdings)  ^  had 
it  remained  the  record  owner  of  the 
securities. 

(1)  The  Borrowing  Agreement  and/or 
any  securities  loan  outstanding  may  be 
terminated  by  either  party  at  any  time 
without  penalty  (except  for,  if  the  Plan 
has  terminated  its  Borrowing 
Agreement,  the  return  to  the  Borrower 
of  a  pro-rata  portion  of  the  Exclusive 
Fee  paid  by  the  Borrower  to  the  Plan) 
whereupon  the  Borrower  delivers 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization,  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Plan 
within  the  lesser  of  five  business  days 
of  written  notice  of  termination  or  the 
customary  settlement  period  for  such 
securities. 

(m)  In  the  event  that  the  Borrower 
fails  to  return  securities  in  accordance 
with  the  Borrowing  Agreement,  the  Plan 
or  its  agent  will  have  the  right  under  the 
Borrowing  Agreement  to  purchase 
securities  identical  to  the  borrowed 
securities  and  apply  the  collateral  to 
payment  of  the  purchase  price.  If  the 
collateral  is  insufficient  to  satisfy  the 
Borrower's  obligation  to  return  the 
Plan's  securities,  the  Borrower  will 
indenmify  the  Plan  in  the  United  States 
with  respect  to  the  difference  between 
the  replacement  cost  of  securities  and 
the  market  value  of  the  collateral  on  the 


-■  The  Department  notes  the  Borrowers' 
representation  that  dividends  and  other 
distributions  on  foreign  securities  payable  to  a 
lending  Plan  are  subject  to  foreign  tax  withholdings 
and  that  the  Borrower  will  always  put  the  Plan  back 
in  at  least  as  good  a  position  as  it  would  have  been 
had  It  not  loaned  securities. 
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date  the  loan  is  declared  in  default, 
together  with  expenses  incurred  by  the 
Plan  plus  applicable  interest  at  a 
reasonable  rate,  including  reasonable 
attorneys'  fees  incurred  by  the  Plan  for 
legal  action  arising  out  of  default  on  the 
loans,  or  failure  by  the  Borrower  to 
properly  indemnify  the  Plan. 

(n)  Except  as  otherwise  provided 
herein,  all  procedures  regarding  the 
securities  lending  activities,  at  a 
minimum,  conform  to  the  applicable 
provisions  of  PTE  81-6  (as  amended  or 
superseded),  as  well  as  to  applicable 
securities  laws  of  the  United  States. 
Germany,  the  United  Kingdom,  Japan, 
Canada,  and/ or  Australia,  as 
appropriate. 

fo)  Only  Plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  are  permitted  to  lend  securities 
to  the  Borrowers — provided,  however, 
that 

(1)  In  the  case  of  two  or  more  Plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations,  or  employee  organization, 
whose  assets  are  commingled  for 
investment  purposes  in  a  single  master 
trust  or  any  other  entity  the  assets  of 
which  are  "plan  assets"  under  29  CFR 
2510.3-101  (the  Plan  Asset  Regulation), 
which  entity  is  engaged  in  securities 
lending  arrangements  with  the 
Borrowers,  the  foregoing  $50  million 
requirement  shall  be  deemed  satisfied  if 
such  trust  or  other  entity  has  aggregate 
assets  which  are  in  excess  of  $50 
million — provided  that  if  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  master  trust 
or  other  entity  is  not  the  employer  or  an 
affiliate  of  the  employer,  such  fiduciary 
has  total  assets  under  its  management 
and  control,  exclusive  of  the  $50  million 
threshold  amoimt  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations,  or  employee  organization, 
whose  assets  are  commingled  for 
investment  purposes  in  a  group  trust  or 
any  other  form  of  entity  the  assets  of 
which  are  "plan  assets"  under  the  Plan 
Asset  Regulation,  which  entity  is 
engaged  in  securities  lending 
arrangements  with  the  Borrowers,  the 
foregoing  $50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
Plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 


employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity. 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein:  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million.  (In  addition,  none  of 
the  entities  described  above  is  formed 
for  the  sole  purpose  of  making  loans  of 
securities.) 

(p)  Prior  to  any  Plan's  approval  of  the 
lending  of  its  securities  to  the 
Borrowers,  a  copy  of  this  exemption 
(and  the  notice  of  pendency)  is  provided 
to  the  Plan,  and  the  Borrower  informs 
the  independent  fiduciary  that  the 
Borrower  is  not  acting  as  a  fiduciary  of 
the  Plan  in  connection  with  its 
borrowing  securities  from  the  Plan.-* 

(q)  The  independent  fiduciary  of  the 
Plan  receives  monthly  reports  with 
respect  to  the  seciu-ities  lending 
transactions,  including,  but  not  limited 
to,  the  information  set  forth  in  the 
following  sentence,  so  that  an 
independent  Plan  fiduciary  may 
monitor  such  transactions  with  the 
Borrowers.  The  monthly  report  will  list 
for  a  specified  period  all  outstanding  or 
closed  seciu-ities  lending  transactions. 
The  report  will  identify  for  each  open 
loan  position,  the  securities  involved, 
the  value  of  the  security  for 
collateralization  purposes,  the  current 
value  of  the  collateral,  the  rebate  or 
premiiun  (if  applicable)  at  which  the 
seciuity  is  loaned,  and  the  number  of 
days  the  seciu"ity  has  been  on  loan.  At 
the  request  of  the  Plan,  such  a  report 
will  be  provided  on  a  daily  or  weekly 
basis,  rather  than  a  monthly  basis.  Also, 
upon  request  of  the  Plan,  the  Borrower 
will  provide  the  Plan  with  daily 
notifications  of  securities  lending 
transactions. 

(r)  In  addition  to  the  above 
conditions,  all  loans  involving  Foreign 
Borrowers  must  satisfy  the  following 
supplemental  requirements: 


^  The  Department  notes  the  Borrowers" 
representation  that,  under  the  exclusive  borrowing 
arrangements,  neither  the  Borrower  nor  any  of  its 
affiliates  will  perform  the  essential  functions  of  a 
securities  lending  agent,  i.e..  the  Borrowers  will  not 
be  the  fiduciary  who  negotiates  the  terms  of  the 
Borrowing  Agreement  on  behalf  of  the  Plan,  the 
fiduciary  who  identifies  the  appropriate  borrowers 
of  the  securities,  or  the  fiduciary  who  decides  to 
lend  securities  pursuant  to  an  exclusive 
arrangement.  However,  the  Borrowers  or  their 
affiliates  mav  monitor  the  level  of  collateral  and  the 
value  of  the  loaned  securities. 


(1)  Such  Foreign  Borrower  is  subject 
to  regulation  by  (i)  the  Bundesanstalt 
fuer  Finanzdienstleistungsaufsicht  (the 
BAFin)  in  Germany,  (ii)  the  Financial 
Services  Authority  and  the  Securities 
and  Futures  Authority  in  the  United 
Kingdom,  (iii)  the  Ministry  of  Finance 
or  the  Financial  Services  Agency  and 
the  Tokyo  Stock  Exchange  or  the  Osaka 
Stock  Exchange  in  Japan,  (iv)  the  Office 
of  the  Superintendent  of  Financial 
Institutions  Canada,  Ontario  Securities 
Commission,  and  the  Investment 
Dealers  Association  in  Canada,  or  (v)  the 
Australian  Prudential  Regulation 
Authority,  Australian  Securities  and 
Investments  Commission,  and  the 
Australian  Stock  Exchange  Limited  in 
Australia,  or  any  governmental 
regulatory  authority  that  is  a  successor 
in  interest  to  any  such  regulator. 

(2)  Such  Foreign  Borrower  is  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  (17  CFR. 
240.15a-6)  under  the  Securities 
Exchange  Act  of  1934  (the  1934  Act) 
that  provides  foreign  broker-dealers  a 
limited  exception  from  U.S.  registration 
retquirements; 

(3)  All  collateral  is  maintained  in  U.S. 
dollars  or  in  U.S.  dollar-denominated 
securities  or  letters  of  credit,  or  other 
collateral  permitted  under  PTE  81-6  (as 
amended  or  superseded): 

(4)  All  collateral  is  held  in  the  United 
States  and  the  situs  of  the  Borrowing 
Agreement  is  maintained  in  the  United 
States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  under  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  C.F.R.  2550.404(b)-l:  and 

(5)  Prior  to  entering  into  a  transaction 
involving  a  Foreign  Borrower,  the 
Foreign  Borrower  must: 

(i)  Agree  to  submit  to  the  jurisdiction 
of  the  United  States: 

(ii)  Agree  to  appoint  an  agent  for 
ser\'ice  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(iii)  Consent  to  the  service  of  process 
on  the  Process  Agent;  and 

(iv)  Agree  that  enforcement  by  a  Plan 
of  the  indemnity  provided  by  the 
Foreign  Borrower  will  occur  in  the  U.S. 
courts. 

(s)  The  Borrower  maintains,  or  causes 
to  be  maintained,  within  the  United 
States  for  a  period  of  six  years  from  the 
date  of  such  transaction,  in  a  manner 
that  is  convenient  and  accessible  for 
audit  and  examination,  such  records  as 
are  necessary  to  enable  the  persons 
described  in  paragraph  (t)(l)  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met.  except  that 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
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to  nrcumstancRS  beyf)nd  the  control  of 
Deutsche  Bank  and/or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period:  and 

(2)  No  party  in  interest  other  than  the 
Borrower  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (t)(l). 

(t)(l)  Except  as  provided  in 
subparagraph  (t)(2)  of  this  paragraph 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (s)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the 
Securities  and  Exchange  Ciommission 
(SEC); 

(ii)  Anv  fiduciary  of  a  participating 
Plan  or  anv  duly  authorized 
representative  of  such  fiduciary; 

(iii)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(iv)  Any  participant  or  beneficiary  of 
any  participating  Plan  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary 

(2)  None  of  the  persons  described 
above  in  subparagraphs  (t)(l)(ii)- 
(t)(l){iv)  are  authorized  to  examine  the 
trade  secrets  of  Deutsche  Bank,  or  its 
affiliates  or  commercial  or  financial 
information  which  is  privileged  or 
confidential 

Section  III — Definitions 

(a)  An  affiliate  of  a  person  means: 

(i)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with,  the  person  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual): 

(ii)  Any  officer,  director,  employee,  or 
relative  (as  defined  in  section  3(15)  of 
the  Act)  of  any  such  other  person  or  any 
partner  in  any  such  person;  and 

(iii)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  or  employee,  or  m  which  such 
person  is  a  partner 

(b)  The  term  Foreign  Borrower  (n 
Foreign  Borrowers  means  Deutsche 
Bank  or  any  broker-dealer  or  bank  that, 
now  or  in  the  future,  is  a  branch  or  an 


affiliate  of  Deutsche  Bank  that  is  subject 
to  regulation  by  (i)  the  BAFin  in 
Cermany,  (ii)  the  Financial  Services 
Authority  and  the  Securities  and 
Futures  Authority  in  the  United 
Kingdom,  (iii)  the  Ministry  of  Finance 
or  the  Financial  Services  Agency  and 
the  Tokyo  Stock  Exchange  or  the  Osaka 
Stock  Exchange  in  Japan,  (iv)  the  Office 
of  the  .Superintendent  of  Financial 
Institutions  Canada,  Ontario  Securities 
Commission,  and  the  Investment 
Dealers  Assoc:iation  in  Canada,  or  (v)  the 
.•\ustralian  Prudential  Regulation 
.Authority,  Australian  Securities  and 
Investments  Commission,  and  the 
Australian  Stock  Exchange  Limited  in 
Australia,  or  any  governmental 
regulatory  authority  that  is  a  successor 
in  interest  to  any  such  regulator. 

(c)  The  term  "Borrower"  or 
"Borrowers"  means  DBS,  DBNY,  DBT, 
and  the  Foreign  Borrowers,  or  any 
branch  or  affiliate  of  Deutsche  Bank 
that,  now  or  in  the  future,  is  a  U.S. 
registered  broker-dealer  or  a  government 
securities  broker  or  dealer  or  a  U.S. 
bank. 

Effective  Date:The  exemption  is 
effective  as  of  April  24,  2001. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department  s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
propo.sed  exemption  published  on  July 
3.  2002  at  67  FR  44625. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  notice  of 
proposed  exemption  (the  Proposal).  The 
comment  was  submitted  by  the 
applicant,  who  requested  certain 
clarifying  modifications  and  additions 
to  the  operative  language  in  the  final 
exemption,  as  well  as  to  the  Summary 
of  Facts  and  Representations  (the 
Summary)  in  the  Proposal  (see  67  FR 
44625)  The  requested  modifications 
and  additions  to  both  the  operative 
language  and  the  Summary,  are 
discussed  below 

1.  The  applicant  wished  to  clarify  that 
the  term  "Deutsche  Bank"  includes  its 
branches,  such  as  Deutsche  Bank  AG, 
New  York  Branch  (DBNY),  and  to  add 
Deutsche  Bank  Trust  (Company 
Americas  (DBT)  to  the  list  of  covered 
Borrowers. 

Thus,  Section  1(a)  of  the  Proposal  (67 
FR  44625,  column  3)  has  been  revised 
to  read  as  follows  (note  deleted  and 
italicized  language): 

(1)  Deutsche  Bank  AG  (Deutsche  Bank) 
[including  the  \ew  York  Branch  of  Deutsche 
BanklDHWIIOT 

[Z]  it>  dffiiiatps  Deuts(  he  Bank  Securities 
Ini    lUBS).  Deulsfhe  Bank  (delete  •AG,  New 
V.irli.  Branch  (DBNY)"|  Trust  Companv 


Americas  IDBT).  [delete  "and"!  the  "Foreign 
Borrowers"  (as  defined  in  Section  III),  and 
any  branch  or  affiliate  of  Deutsche  Bank  that, 
noiv  or  in  the  future,  is  a  I  '.S.  registered 
broker-dealer  or  a  government  securities 
broker  or  dealer  or  a  U.S.  bank  (collectively, 
with  Deutsche  Bank,  referred  to  as  the 
"Borrowers."  as  defined  in  Section  III) 

2.  Similarly,  Section  Ill(b)  of  the 
Proposal  (67  FR  44628,  center  column) 
defining  "Foreign  Borrowers"  has  been 
revised  to  read  as  follows  (note  deleted 
and  italicized  language): 

The  term  "Foreign  Borrower"  or  "Foreign 
Borrowers"  means  Deutsche  Bank  or  any 
broker-dealer  or  bank  that,  now  or  in  the 
future,  is  o  branch  or  an  affiliate  of  Deutsche 
Bank  that  is  subject  to  regulation  by  (i)  the 
B.AFin  (delete  "BAK  and  the  Deutsche 
Bundesbank 'I  in  Germany,*    *    *,or(v)lhe 
Australian  Prudential  Regulation  Authority, 
Australian  Securities  and  Investments 
Commission,  and  the  .Australian  Stock 
E.xchange  Limited  in  .Australia,  or  any 
governmental  regulaton'  authoritv  that  is  a 
successor  in  interest  to  any  such  regulator. 

For  an  explanation  regarding  the 
"BAFin"  and  the  italicized  language 
added  to  the  end  of  clause  (v),  above, 
see  Comment  8,  below. 

3.  Further,  Section  III(c)  of  the 
Proposal  (67  FR  44628.  center  column) 
defining  "Borrowers"  has  been  revised 
to  read  as  follows  (note  deleted  and 
italicized  language): 

The  term  "Borrower"  or  "Borrowers" 
means  (delete  "Deutsche  Bank"!  DBS.  DBNY. 
DBT,  and  the  Foreign  Borrowers,  [delete 
"and")  or  any  Idelete  "other"!  branch  or 
affiliate  of  Deutsche  Bank  that,  now  or  in  the 
future,  is  a  U.S.  registered  broker-dealer  or  a 
government  securities  broker  or  dealer  or  a 
r  S.  bank. 

4.  The  revisions  in  Comment  2,  above, 
should  also  be  made  to  the 
corresponding  paragraph  in  Item  1  of 
the  Summary  (67  FR  44629,  column  1) 
(note  deleted  and  italicized  language): 

Deutsche  Bank  requests  an  individual 
exemption  to  cover  DBNY,  DBS.  DBT, 
the  Foreign  Borrowers  identified  above, 
as  well  as  any  [delete  "broker-dealer  or 
bank")  other  branch  or  off  Hate  of 
Deutsche  Bank  that,  now  or  in  the 
future,  is  [delete  "an  affiliate  of 
Deutsche  Bank  that  is"]  (i)  a  U.S. 
registered  broker-dealer  or  government 
securities  broker  or  dealer  or  a  U.S. 
bank,  or  (ri)  that  is  subject  to  regulation 
by  (a)  the  BAFin  [delete  "BAK,  and  the 
Deutsche  Bundesbank"]  in  Germany,  (b) 
the  Financial  Services  Authority  and  the 
Securities  and  Futures  Authority  in  the 
United  Kingdom,  (c)  the  Ministry  of 
Finance  or  the  Financial  Services 
Agency  and  the  Tokyo  Stock  Exchange 
or  the  Osaka  Stock  Exchange  in  Japan. 
(d)  the  Office  of  the  Superintendent  of 
Financial  Institutions  Canada,  Ontario 
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Secvirities  Commission,  and  the 
Investment  Dealers  Association  in 
Canada,  or  (e)  the  Australian  Prudential 
Regulation  Authority,  Australian 
Securities  and  Investments  Commission, 
and  the  Australian  Stock  Exchange 
Limited  in  Australia,  or  any 
governmental  regulatory  authority  that 
is  a  successor  in  interest  to  any  such 
regulator. 

5.  The  second  sentence  of  Section 
11(h)  of  the  Proposal  (67  FH  44626, 
center  column)  regarding  monitoring  of 
the  collateral  has  been  revised  to  read  as 
follows  (note  deleted  and  italicized 
language]: 

The  level  of  the  collateral  is  monitored 
daily  by  the  Plan  or  its  designee,  which  may 
be  Deutsche  Bank  or  any  of  its  branches  or 
affiliates,  including  [delete  Deutsche  Bank 
Trust  Company  Americas)  DBT,  which 
provides  custodial  or  directed  trustee 
services  in  respect  of  the  securities  covered 
by  the  Borrowing  Agreement  for  the  Flan. 

Further,  the  words  ldquo;braiiciies 
or''  should  be  added  to  the 
corresponding  second  sentence  of  the 
second  paragraph  in  Item  10  of  the 
Simimary  (67  FR  44631,  center  column). 

6.  The  applicant  wished  to  add  the 
italicized  language,  below,  to  the  first- 
sentence  of  Section  II(m)  of  the  Proposal 
(67  FR  44626,  column  3)  regarding 
default  by  the  Borrower.  Thus,  Section 
II  (m)  has  been  revised  to  read  as 
follows: 

In  the  event  that  the  Borrower  faiFs  to 
return  securities  in  accordance  with  the 
Borrowing  Agreement,  the  Flan  or  its  agent 
will  have  the  right  under  the  Borrowing 
Agreement  to  purchase  securities  identical  to 
the  borrowed  securities  and  apply  the 
collateral  to  payment  of  the  purchase  price. 

Further,  the  same  addition  should  be 
made  to  the  correspondii^  first  sentence 
in  Item  15  of  the  Summary  (67  FR 
44632,  center  column). 

7.  The  applicant  stated  that  the  use  of 
the  term  "confirmations"  in  Section 
II{q)  of  the  Proposal  connotes 
confirmation  slips  described  in  Rule 
lOb-10  imder  the  1934  Act,  which 
applies  to  securities  transactions,  not  to 
securities  lending  transactions.  Thus, 
the  last  sentence  of  Section  II  (q)  (67  FR 
44627.  center  column)  has  been  revised 
to  read  as  follows  (note  deleted  and 
italicized  language): 

Also,  upon  request  of  the  Plan,  the 
Borrower  will  provide  the  Plan  with  daily 
(delete  "confirmations")  notifications  of 
securities  lending  transactions. 

Further,  the  same  revision  should  be 
made  to  the  corresponding  last  sentence 
in  Item  10  of  the  Summary  (67  FR 
44631.  colunm  3). 

8.  The  applicant  stated  that  there  has 
been  a  change  in  the  identity  of  the 


governmental  regulatory  authority  in 
Germany.  Following  the  adoption  on 
April  22.  2002  of  the  Law  on  Integrated 
Financial  Services  Supervision  (Gesetz 
ueber  die  integrierte  Finanzaufsicht — 
FinDAG),  the  Federal  Authority  for 
Financial  Services  Supervision 
(Bundesanstalt  fuer 

Finanzdienstleistungsaufsicht — BAFin) 
was  established  on  May  1,  2002.  The 
functions  of  the  former  offices  for 
banking  supervision 
(Gundesaufsichtsamt  fuer  das 
Kreditwesen — BAKred),  insurance 
supervision  (Bundesaufsichtsamt  fuer 
das  Versicherungswesen — BAV),  and 
securities  supervision 
(Bundesaufsichtsamt  fuer  den 
Wertpapierhandel — BAWe)  have  been 
combined  in  a  single  state  regulator  that 
supervises  banks,  financial  services 
institutions,  and  insurance  undertakings 
across  the  entire  financial  market  and 
comprises  all  the  key  functions  of 
consumer  protection  and  solvency 
supervision.  The  new  BAFin  has  been 
created  to  ensure  a  consistent  regulation 
and  supervision  of  the  financial  services 
and  markets  in  Germany  through  one 
single  authority.  The  applicant  also 
noted  generally  that,  in  foreign 
jurisdictions,  the  authority  to  regulate 
securities  transactions  and  securities 
lending  transactions  may  change  from 
agency  to  agency,  from  time  to  time,  or 
the  legal  name  of  the  appropriate 
regulator  may  change. 

Thus,  Section  II(r)(l)  of  the  Proposal 
(67  FR  44627,  colunm  3),  a 
supplemental  requirement  for  Foreign 
Borrowers,  has  been  revised  to  refer  to 
the  "BAFin,"  as  well  as  by  adding  the 
italicized  language  and  the  end  of  clause 
(v): 

(1)  Such  Foreign  Borrower  is  subject  to 
regulation  by  (i)  the  [delete 
■"Bundesaufsichtsamt  fuer  das  Kreditwesen 
(the  BAK)  and  the  Deutsche  Bundesbank") 
Bundesanstalt  fuer 

Finanzdienstleistungsaufsicht  (the  BAFin)  in 
Germany,  *   *   *,  or  (v)  the  Australian 
Prudential  Regulation  Authority,  Australian 
Securities  and  Investments  Commission,  and 
the  Australian  Stock  Exchange  Limited  in 
Australia,  or  any  governmental  regulator},' 
authority  that  is  a  successor  in  interest  to  any 
such  regulator 

Further,  consistent  with  the  above  (as 
well  as  Comments  2  &  4).  paragraph  (i) 
in  Item  17  of  the  Summary  (67  FR 
44632,  column  3),  should  be  revised 
such  that  the  Foreign  Borrower  may  be 
a  bank  "or  a  broker-dealer"  that  is 
subject  to  regulation  by  the  various 
foreign  regulators  listed  (substituting 
"BAFin"  for  "BAK  and  the  Deutsche 
Bundesbank"),  as  well  as  "any 
governmental  regulatory  authority  that 


is  a  successor  in  interest  to  any  such 
regulator." 

9.  The  applicant  wished  to  correct 
duplicative  references  to  Deutsche 
Bank,  already  included  in  the  revised 
definitions  of  "Foreign  Borrower"  and 
■"Borrower." 

Thus,  the  following  revisions  have 
been  made  to  Section  II(r){5),  (r)(5)(iv), 
and  (s)  of  the  Proposal  (67  FR  44627, 
column  3)  (note  deleted  language): 

(5)  Prior  to  entering  into  a  transaction 
involving  a  Foreign  Borrower,  (delete 
"Deutsche  Bank  oi"l  the  Foreign  Borrower 
must  *    *    ' 

(iv)  Agree  that  enforcement  by  a  Plan  ol  the 
indemnity  provided  by  [delete  "Deul.sche 
Bank  or"|  the  Foreign  Borrower  will  occur  in 
the  U.S.  courts. 

(s)  [Delete  "Deutsche  Bank  or ']  The 
Borrower  maintains,  or  causes  to  be 
maintained,  within  the  United  States  for  a 
period  of  six  years  '    *   * 

Further,  the  same  revision  should  be 
made  to  Footnote  8  in  Item  4  of  the 
Summary  (67  FR  44630,  column  1)  as 
follows; 

Under  certain  circumstances  described  in 
the  April  9,  1997  No-Action  Letter  [e.g.. 
clearance  and  settlement  transac  lions),  there 
may  be  direct  transfers  of  funds  and 
securities  between  a  Plan  and  Idelete 
"Deutsche  Bank  or  between  a  Plan  a  the 
Foreign  Borrower  *   *    * 

10.  The  applicant  wished  to  make  the 
following  correction  to  the  third 
paragraph  in  Item  1  of  the  Summary  (67 
FR  44628,  column  3)  (note  deleted 
language): 

(c)  Morgan  Grenfell  &  Co..  Ltd..  located  in 
London,  is  subject  to  regulation  in  the  L'nited 
Kingdom  by  the  Financial  Services  Authority 
[delete  "in  respect  of  prudential 
supervision'"!; 

11,  The  applicant  wished  to  add  the 
following  sentence  after  the  first 
sentence  in  Item  7  of  the  Suramarv'  (67 
FR  44630,  column  3): 

The  form  of  the  Borrowing  .Agreement  to  be 
used  in  foreign  jurisdictions  will  reflect 
appropriate  local  industry  or  market 
standards.  (FN  111 

[FN  ll!  For  exampir,  the  form  of  the 
Borrowing  Agreement  to  be  used  in  the 
United  Kingdom  differs  from  the  standard 
U.S.  Borrowing  Agreement.  Under  the  form 
Borrowing  Agreement  to  be  used  in  the 
United  Kingdom,  the  Plan  receives  title  to 
(rather  than  a  pledge  of  or  a  security  interest 
in)  the  collateral. 

The  applicant  noted  that  the  revisions. 
above,  are  consistent  with  the  language 
of  a  similar  recent  exemption  (see  F*TE 
2002-33  (67  FR  42077,  June  20,  2002)) 
for  Morgan  Stanley  Dean  Witter  &  Co.  in 
the  notice  of  proposed  exemption 
relating  thereto  (67  FR  15241,  March  29, 
2002)  (see  67  FR  at  15245,  column  3. 
Item  8). 
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12.  The  applicant  wished  to  add  a 
npvv  Item  10  to  follow  Item  9  of  the 
Summary-  (67  FK  446.n.  column  1),  with 
the  remaining  items  appropriately 
renumbered: 

10  An  independent  fiduciary  of  the  Plan 
ma\  provide  wnilen  instructions  directing 
that  the  investment  uf  any  cash  collateral,  nr 
any  portion  thereof,  be  managed  by  Ueutst  lie 
Bank  or  any  branch  or  affiliate  thereof,  or  be 
mvpsted  in  one  or  more  mutual  fund.s 
managed  by  Deutsche  Bank  or  an>  branch  or 
affiliate  thereof.  Deutsche  Bank  or  such 
branch  or  affiliate,  as  applicable,  may  receive 
a  reasonable  and  customary  investment 
management  fee.  provided  that  the 
independent  fiduciary  of  the  Plan  approves 
such  compen.sation  arrangement,  after 
receiving  written  disclosure  of  the 
compensation  arrangement  to  be  paid  to 
Deutsche  Bank  or  such  branch  or  affiliate,  as 
applicable,  in  conne<  tion  with  such 
investment  management.  The  independent 
fiduciarv  of  the  Plan  may  revoke  such  written 
instructions  at  any  time.  jFN  12] 

IFN  12]  This  transaction  is  outside  the 
scope  of  the  proposed  exemption.  The 
Department  notes  that  it  is  the  responsibility 
of  Deutsr  he  Bank  or  such  branch  or  affiliate 
to  determine  whether  the  (  onditions  of 
section  408(b)(21  of  the  Act  will  be  met  with 
respect  to  the  transaction  (/  e  .  the  reavinable 
contract  or  arrangement  requirement  and  the 
reasonable  compensation  requirement). 

The  ippluanf  noted  that  the  paragraph 
and  footnote,  above,  are  consistent  with 
the  language  of  a  simdar  recent 
e.xemption  (see  PTE  2002-44  (r>7  PR 
56397.  September  4,  2002)1  for 
Goldman,  Sachs  &  (lo.  in  the  noti(  e  of 
proposed  exemption  relating  thereto  (67 
FK  44633,  lulv  3.  2002)  (see  67  FR 
44640.  column  1.  Item  16). 

13.  Finally,  the  applicant  requested 
that  the  third  sentence  in  old  Item  10  uf 
the  Summarv  (67  FR  44631 .  center 
cnlumnl.  to  be  renumbered  as  Item  1 1. 
be  revised  to  be  consistent  with  Secticm 
11(g)  of  this  exemption  (note  deleted  and 
italicized  language): 

For  this  purpose,  the  collateral  may  t>e  held 
on  behalf  of  the  Plan  Idelete  "by"|  ^^lth  a 
third  party,  an  affiliate  of  the  Borrower,  or  a 
branch  of  Deutsche  Bank  other  than  the 
Borrower,  that  is  (delete  "the")  a  trustee  or 
custodian  of  the  Plan 

The  Department  has  modified  the 
language  of  this  exemption  to  reflect  the 
applicants  clarifications  to  the  ret:ord. 
as  discussed  above,  and  acknowledges 
such  clarifications  as  they  relate  to  the 
information  contained  in  the  Proposal, 
as  published  in  the  Federal  Register  on 
luly  3,  2002. 

Accordingly,  based  upon  the 
information  contained  in  the  entire 
record,  the  Department  has  determined 
to  grant  the  proposed  exemption  as 
modified  herein. 

For  FiirthfT  Information  Contact:  Ms. 
Karin  Weng  of  the  Department. 


telephone  (202)  69.3-8540.  (This  is  not 
<i  toil-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  (^ode  does  not  relieve 
a  fiduciarv  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibilitv  provisions  of  section  404 
of  thf  A(  t.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solelv  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(  1  )(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
emplovees  of  the  employer  maintaining 
the  plan  and  their  f)eneficiarics; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutorv  or  administrative 
ext-mptions  anci  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  suh|ect  to  an  administrative  or 
statutorv  exemption  is  not  dispositive  of 
u  hether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  e.xemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  whi(  h  is  the  subject  of  the 
exemption 

.    Signed  at  Washington.  DC.  this  3id  day  of 

()(  tober.  2002. 

Ivan  Strasfeld. 

Director  til  t.\f  motion  Determinations. 

Pension  and  Welltin'  Benefits  .^dniinistration. 

Department  of  Labor. 

!FR  n<««    l)2-2=SS<»9  Filed  10-7-02.  8:4.')  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice:  (02-121)1 

National  Environmental  Policy  Act; 
International  Space  Research  Park  at 
the  John  F.  Kennedy  Space  Center, 
Florida 

AGENCY:  National  Aeronautics  and 
Spa(  e  .\dministration  (NASA). 
ACTION:  Notice  of  intent  to  prepare  an 
en\  ironmental  impact  statement  (ELS) 
ami  conduct  scoping  meetings  for  the 


proposed  International  Space  Research 
Park  (ISRP)  on  the  lohn  F.  Kennedy- 
Space  Center  (KSC). 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42'U.S.C. 
4321  et  seq.].  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  and 
NASA  policy  and  procedures  (14  CFR 
part  1216  subpart  1216.3),  NASA 
intends  to  conduct  scoping  and  prepare 
an  EIS  for  the  proposed  International 
Space  Research  Park  (ISRP)  on  the  John 
F.  Kennedy  Space  Center  (KSC).  NASA 
is  proposing  an  agreement  with  the 
State  of  Florida,  through  the  Florida 
Space  Authority  (FSA).  to  allow  the 
State  of  Florida  to  develop  up  to  160 
hectares  (400  acres)  of  land  on  KSC  as 
a  research  park.  The  State  of  Florida 
would  develop  the  property  in  phases 
during  the  next  20  to  25  years.  KSC, 
which  is  located  in  Brevard  County  on 
the  east  coast  of  Florida,  is  a  major  locus 
within  NASA  of  Shuttle  and 
International  Space  Station  (ISS) 
activities  and  is  adjacefit  to  Cape 
Canaveral  Air  Force  Station  (CCAFS) 
from  which  many  NASA  missions  are 
launched.  NASA's  goal  in  developing 
the  ISRP  at  KSC  is  to  provide  an 
opportunity  for  commercial,  research 
and  educational  interests  from  both 
governmental  and  non-governmental 
sectors  to  develop  new,  state-of-the-art 
facilities  to  promote  the  expanded  use 
of  space. 

The  EIS  will  address,  among  other 
matters,  the  environmental  impacts  of 
the  development  jnd  operation  of  the 
research  park  at  two  possible  locations 
on  KSC. 

DATES:  Interested  parties  are  invited  to 
submit  comments  on  environmental 
concerns  in  writing  on  or  before 
December  9.  2002,  to  assure  full 
consideration.  In  addition,  interested 
parties  may  attend  one  or  both  of  the 
two  public  scoping  meetings  to  be  held 
on  October  24,  2002.  The  first  meeting 
will  be  held  at  the  KSC  Visitors 
Complex  at  9:30  a.m.  The  second 
meeting  will  be  held  at  the  Florida  Solar 
Energy  Center  on  the  Cocoa  Campus  of 
the  Brevard  Community  College  at  7 
p.m. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Mario  Busacca, 
Environmental  Program  Office,  Mail 
Code  TA-C3,  Kennedy  Space  Center, 
Florida,  32899.  Comments  may  also  be 
sent  by  electronic  mail  to: 
Maho.Busacca-l@ksc.nasa.gov.  by 
facsimile  to  Mr.  Busacca's  attention  at 
321-867-8040,  or  by  visiting  the  ISRP 
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EIS  Web  page  at  http://eis.ksc.nasa.gov/ 
index. cfm. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mario  Busacca.  Environmental  Program 
Office,  Mail  Code  TA-C3,  Kemiedy 
Space  Center,  Florida,  32899;  321-867- 
8456;  fax,  321-867-«040:  electronic 
mail:  Mario.Busacca-l@ksc.nasa.gov.  In 
addition,  status  updates  and  other 
additional  information  can  be  foimd  on 
the  following  Web  site:  http:// 
eis.ksc.nasa.gov/index.cfm. 
SUPPLEMENTARY  INFORMATION:  Some  of 
the  key  objectives  of  the  KSC  mission 
are  to  support  development  of  the  ISS 
and  growth  in  the  conamercial  space 
industry;  promote  and  facilitate  general 
commercial  use  and  development  of 
space;  and  continue  to  develop  KSC  as 
a  world  leader  in  spaceport  and  range 
technology  development  while 
maintaining  the  prominence  in  launch 
and  landing  operations  of  KSC  and 
CCAFS.  collectively  known  as  the  Cape 
Canaveral  Spaceport  (CCS).  Towards 
these  ends,  KSC  believes  the 
development  and  operation  of  a 
commercial-based  research  park  would 
attract  and  promote  broad-based 
research  and  technology  development 
activities.  In  addition,  the  development 
and  testing  activities  would  increase  the 
availability  of  intellectual,  physical,  and 
financial  resources  to  directly  support 
the  use  and  development  of  space  and 
its  commercial  potential.  This  outcome 
would  enable  NASA  to  more  efficiently 
perform  its  core  research  and 
exploration  missions.  Therefore,  NASA 
is  proposing  to  allow  the  State  of 
Florida,  through  its  FSA,  to  develop  up 
to  160  hectares  (400  acres)  of  land  on 
KSC  as  a  ISRP.  This  area  would  be 
developed  and  managed  by  the  FSA  for 
the  life  of  the  ISRP,  which  is  up  to  50 
years.  The  FSA  would  seek  tenants  to 
build  and  operate  commercial  and 
educational  facilities  within  the  ISRP. 
which  would  be  subdivided  into  about 
24  available  parcels  ranging  in  size  from 
approximately  two  to  eight  hectares 
(five  to  20  acres)  each. 

Enterprises,  both  private  and  public 
wishing  to  engage  in  or  support  research 
and  technology,  space  product 
development,  or  commercialized  space 
services  that  are  in  alignment  with  the 
strategic  direction  and  needs  of  the  FSA 
would  be  invited  to  consider  locating 
their  laboratories  and  offices  in  the 
ISRP.  The  proposed  ISRP  would  be 
unique  and  as  such  would  be  expected 
to  attract  a  broad,  but  synergistic  range 
of  activities.  Such  activities  may  include 
university-sponsored  research  and 
education,  commercial  space 
experiment  processing  services, 
spaceport  and  range  technology 


development  and  support  activities, 
international  laboratories  and 
administrative  support  for  NASA's 
global  partners  on  the  space  station, 
technical  and  scientific  support  labs, 
space  business  assistance  activities, 
space  technology  brokerage  activities, 
and  business  support  services  required 
by  ISRP  tenants.  NASA  envisions  the 
ISRP  as  a  pedestrian-friendly  campus, 
with  features  to  encourage  interaction 
and  collaboration  among  its  tenants. 
The  ISRP  would  manage  all  utilities  and 
services  for  the  tenants.  All  tenants 
would  be  required  to  meet  strict 
eligibility  requirements  to  be  allowed  to 
build  in  the  ISRP.  Heavy  manufacturing 
or  large-scale  assembly  of  space 
hardware,  and  any  operations  deemed 
hazardous  or  incompatible  with  other 
ISRP  users,  would  not  be  allowed.  Full 
build-out  of  the  ISRP  is  not  expected  for 
20  to  25  years.  At  full  build-out,  the 
ISRP  would  contain  facilities  that 
represent  a  combined  floor  space  of 
more  than  185,000  square  meters  (2 
million  square  feet)  of  research  and 
development  and  related  facility  space 
and  a  total  estimated  population  of 
approximately  10,000  workers. 

An  initial  Memorandum  of 
Understanding  (MOU)  between  KSC  and 
FSA  was  signed  in  December  2001, 
describing  the  respective  roles  of  the 
partners  in  planning  the  ISRP  and 
establishing  common  understandings 
related  to  the  subsequent 
implementation  and  operation  of  the 
ISRP.  The  MOU  provides  that  NASA 
fund  and  lead  the  concept  development 
study  with  FSA  involvement,  and  FSA 
fund  and  manage  follow-on  engineering, 
technical,  and  business  studies  to 
prepare  for  ISRP  implementation.  The 
proposed  management  approach 
envisioned  for  the  ISRP  is  that  NASA 
would  retain  ownership  of  the  property 
but  convey  land  use  and  development 
rights  to  the  FSA  for  up  to  50  years.  The 
FSA  would  enter  into  long-term 
arrangements  with  ISRP  tenants  to 
enable  commercially  financed  space 
industry  firms  and  academic 
institutions  to  build  and  operate  in  the 

ISRP. 

NASA  is  plarming  to  evaluate  two 
locations  as  reasonable  alternatives  for 
the  proposed  ISRP  on  KSC:  the  first 
alternative  site  (Alternative  1)  is  located 
south  of  the  KSC  Visitor  Complex  and 
west  of  Keimedy  Parkway,  and  the 
second  alternative  site  (Alternative  2)  is 
located  east  of  Kennedy  Parkway  just  to 
the  north  of  the  south  gate  entrance 
(Gate  2)  to  KSC.  The  EIS  will  also 
consider  the  No  Action  Alternative  {i.e.. 
not  developing  the  ISRP).  Alternative  1, 
the  Proposed  Action,  would  result  in 
development  in  an  area  of 


approximately  160  hectares  (440  acres) 
that  currently  is  comprised  mostly  of 
citrus  groves,  some  of  which  are  no 
longer  in  production.  Citrus  production 
will  cease,  in  any  event,  in  2008. 
Alternative  1  also  contains  some  32 
hectares  (79  acres)  (  f  wetlands,  not  all 
of  which  would  be  impacted  by  ISRP 
development.  Alternative  2  would  result 
in  development  in  an  area  that  contains 
134  hectares  (332  acres)  of  pine 
flatwoods  and  scrub  habitat  and  some 
27  hectares  (67  acres)  of  wetlands,  not 
all  of  which  would  be  impacted  by  ISRP 
development.  Both  of  these  locations 
were  selected  in  part  to  accommodate 
the  need  for  the  ISRP  to  be  located 
outside  the  KSC  security  zone  to  allow 
for  24-hour  access  by  the  tenants. 

The  EIS  will  consider  the  full  range  of 
potential  environmental  impacts 
associated  with  these  alternatives. 
Environmental  issues  addressed  will 
include,  but  not  necessarily  be  limited 
to:  land  use.  motor  vehicle  traffic,  air 
and  water  quality,  infrastructure  and 
drainage,  hazardous  materials  and  site 
contamination,  pollution  prevenTfon, 
geology,  biological  resources,  noise, 
aesthetics,  cultural  resources, 
socioeconomic  impacts  (including 
environmental  justice),  and  other  issues 
identified  for  emphasis  during  the 
scoping  process.  NASA  will  consult 
with  the  State  Historic  Preservation 
Office  during  the  planning  process 
because  Alternative  2  may  potentially 
affect  archeological  and  historic  sites. 
NASA  will  also  consult  with  the  U.S. 
Fish  and  Wildlife  Service  regarding  the 
potential  for  the  ISRP  to  impact 
threatened  and  endangered  species  and 
critical  habitat. 

Dated:  Oc;tober  3.  2002. 
Jeffrey  E.  Sutton, 

.Assistant  .Administrator  for  Management 
Svstems. 
IFR  Doc.  02-25663  Filed  10-7-02:  8:45  ami 

BILLING  CODE  751 0-01 -P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  four  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  will  be 
held  at  the  Nancy  Hanks  Center.  1 100 
Pennsylvania  Avenue.  NW,  Washington. 
DC  20506  as  follows: 

Media  Arts:  October  24-25.  2002, 
Room  716  (Access  and  Heritage  & 
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Preservation  categories).  A  portion  of 
this  meeting,  from  2:00  p.m.  to  3:00  p.m. 
on  October  25th.  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9:30  a.m.  to  5:30  p.m.  on  October  24th 
and  from  9:30  a.m.  to  2  p.m.  and  3  p.m. 
to  4:30  p.m.  on  October  25th.  will  be 
closed. 

Design:  November  4-5.  2002.  Room 
716  (Access  and  Heritage  &  Preservation 
categories).  A  portion  of  this  meeting, 
from  11:45  a.m.  to  12:45  p.m.  on 
November  5th.  will  be  open  to  the 
public  for  policy  discussion  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  5  p.m.  on  November  4th  and 
from  9  a.m.  to  11:45  a.m.  and  12:45  p.m. 
to  2:30  p.m.  on  November  5th,  will  be 
closed. 

Opera  November  18.  2002,  Room  714 
(Access  and  Heritage  &  Preservation 
categories).  A  portion  of  this  meeting, 
from  2:30  p.m.  to  3:30  p.m..  will  be 
open  to  the  public  for  policy  discussion. 
The  remaining  portions  of  this  meeting, 
from  9  a.m.  to  2:30  p.m.  and  3:30  p.m. 
to  4  p.m..  will  be  closed. 

Music:  November  19-22,  2002,  Room 
714  (Access  and  Heritage  &,  Preservation 
categories).  A  portion  of  this  meeting, 
from  2  p.m.  to  3:30  p.m.  on  November 
22nd.  will  be  open  to  the  public  for 
policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9  a.m.  to 
6  p.m.  on  November  19th— 21st.  and 
from  9  am  to  2  p  m  and  3:30  p.m.  to 
4:30  p.m.  on  November  22nd,  will  be 
closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  .'Kct  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
2.  2002.  these  sessions  will  be  closed  to 
the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  obser\'e  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts.  1100 
Pennsvlvania  Avenue.  N\V.  Washington. 
DC  20506,  202/682-5532,  TDY-TDD 


202/682-5496.  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 

Dated:  October  2,  2002. 
Kathy  Plowitz-Worden, 

t'arifl  Coordinator.  Paiwl  Operations. 
Sational  Endawmfnt  for  the  Arts. 
iFK  l)<)<    02-25607  Filed  10-7-02.  8:45  am] 
B4UJNG  CODE  7537-01 -P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Leadership 
Initiatives  Advisory  Panel, 
AccessAbility  Section,  will  be  held  by 
teleconference  from  12  p.m. -12:30  p.m. 
on  Tuesday,  October  22.  2002  in  Room 
528  at  the  Nancy  Hanks  Center,  1100 
Pennsvlvania  Avenue,  NW,  Washington, 
DC,  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  Mav  2,  2002,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4), (6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathv  Plowitz-Worden,  Panel 
(Coordinator,  National  Endowment  for 
the  Arts.  Washington.  DC,  20506.  or  call 
202/682-5691. 

Dated:  October  2,  2002 
Kathy  Plowitz-Worden, 

PanrI  Coordinator.  Panel  Operations. 

.\'ational  Endowment  for  the  Arts. 

IFR  D.H    02-25608  Filt'd  10-7-02;  8:45  am] 

BILUNG  COOC  7&37-01-P 


NATIONAL  SCIENCE  FOUNDATION 
Committee  Management  Renewal 

The  NSF  management  officials  having 
responsibility  for  the  Oversight  Council 
for  the  International  Arctic  Research 


Center  (#9535)  have  determined  that 
renewing  this  group  for  another  year  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Director, 
National  Science  Foundation  by  42  USC 
1861  et  seq.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 

For  more  information  contact  Susanna 
Bolton  at  (703)  292-7488. 

Dated:  October  1.  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

|FR  Doc.  02-25501  Filed  10-07-02:  8:45  am] 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Computer  and 
Information  Science  and  Engirteering 
Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Computer 
and  Information  Science  and  Engineering — 
(1115). 

Date  and  Time:  October  25.  2002:  8  a.m. 
to  3:45  p.m. 

Place:  Hilton  Arlington  and  Towers. 
Master  Ballroom,  950  N.  Stafford  Street, 
Arlington,  VA  22203. 

Type  of  Meeting:  Open. 

Contact  Person:  Gwen  Barber-Blount, 
Office  of  the  Assistant  Director,  Directorate 
for  Computer  and  Information  Science  and 
Engineering,  National  Science  Foundation, 
4201  Wilson  Blvd..  Suite  1105,  Arlington.  VA 
22230.  Telephone:  (703)  292-8900. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  programs  and  activities 
on  the  CISE  community.  To  provide  advice 
to  the  .Assistant  Director/CISE  on  issues 
related  to  long  range  planning,  and  to  form 
ad  hoc  subcommittees  to  carry  out  needed 
studies  and  tasks. 

Agenda:  Report  from  the  Assistant 
Director.  Discussion  of  Information 
Technology  Research.  CISE  activity  related  to 
Homeland  Security.  NSF's  Career  Program, 
Cyber  Infrastructure,  use  of  panel  reviews, 
and  discussion  of  the  COV  report  on  the 
P.ACI  program. 

Dated:  October  3.  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

|FR  Doc.  02-25601  Filed  10-7-02:  8:45  am] 

BILUNG  CODE  7S55-^>1-M 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Engineering; 
Notice  of  Meeting:  Correction 

Correction:  The  National  Science 
Foimdation  published  a  docviment  in 
the  Federal  Register  of  October  1,  2002 
on  page  61670,  2nd  column  concerning 
the  notice  of  meeting  for  advisory 
committee  #1170.  The  subject  heading 
and  name  of  the  committee  should  read 
"Advisory  Committee  for  Engineering." 
Below  is  the  corrected  notice. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Advisory 
Committee  for  Engineering  (#1170). 

Date  and  time:  October  17.  2002/8:30  a.m.- 
5  p.m.;  October  18.  2002/8:30  a.m.-12  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230, 
Stafford  0,  Room  555. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Elbert  L.  Marsh, 
Deputy  Assistance  Director  for  Engineering, 
National  Science  Foundation,  Suite  505, 
4201  Wilson  Boulevard,  Arlington.  VA 
22230;  Telephone:  (703)  292-4609.  If  you  are 
attending  the  meeting  and  need  access  to  the 
NSF  building,  please  contact  Maxine  Byrd  at 
703-292-4601  or  at  mbyTd@nsf.gov  so  that 
your  name  can  be  added  to  the  building 
access  list. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recqjnmendations  and  counsel  on  major  goals 
and  policies  pertaining  to  Engineering 
programs  emd  activities. 

Agenda:  The  principal  focus  of  the 
forthcoming  meeting  will  be  on  strategic 
issues,  both  for  the  Directorate  and  the 
Foundation  as  a  whole.  The  Committee  will 
also  address  matters  relating  to  the  future  of 
the  engineering  profession,  and  engineering 
education. 

Dated:  October  1,  2002 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-25502  Filed  10-07-02;  8:45  am] 

BILLING  COOE  75SS-01-M 


Wilson  Boulevard.  Arlington,  VA  22230. 
Room  375. 

Tvpe  of  Meeting:  Open. 

Contact  Person:  Dr.  Morris  L.  Aizenman. 
Senior  Science  Associate,  Directorate  for 
Mathematical  and  Physical  Sciences,  Room 
1005,  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
(703)  292-8807. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  science 
and  education  activities  within  the 
Directorate  for  Mathematical  and  Physical 
Sciences. 

Agenda:  November  6:  Briefing  to  New 
MPSAC  members.  November  7-8:  Briefing  on 
current  status  of  Directorate.  Meeting  with 
members  of  the  Education  and  Human 
Resources  Directorate  Advisory  Committee. 
Discussion  of  MPS  Activities  with  respect  to 
MPSAC  Recommendations  concerning 
responses  to  the  Hart-Rudman  Report 
Discussion  of  MPS  International  Activities. 
Meeting  of  MPSAC  with  Divisions  within 
MPS  Directorate. 

Dated:  October  1,2002. 

Susanne  E.  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-25503  Filed  10-7-02;  8:45  am] 

BILUNG  COOE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

MemtMTshlp  of  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board 

agency:  National  Science  Foimdation. 

ACTION:  Announcement  of  membership 
of  the  National  Science  Foundation's 
Senior  Executive  Service  Performance 
Review  Board. 


Dated:  October  3,  2002. 
John  F.  Wilkinson.  )r.. 

Director.  Division  of  Human  Resources 

Management. 

(FR  Doc.  02-25602  Filed  10-7-02:  8:45  am] 

BILUNG  COOE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Directorate  for  Mathematical  and 
Physical  Sciences  Advisory 
Committee;  Notice  of  Meeting 

Name:  Directorate  for  Mathematical  and 
Physical  Sciences  Advisory  Committee 
(MPSAC). 

Date/Time:  November  6,  2002,  12-5; 
November  7,  2002.  8:30  AM-6  PM; 
November  8.  2002.  8:30  AM-3  PM. 

Place:  November  6.  2002.  Stafford  Building 
II,  Room  595.  4121  Wilson  Boulevard, 
Arlington,  VA.  November  7-8,  2002,  4201 


SUMMARY:  This  announcement  of  the 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  made  in 
compliance  with  5  U.S.C.  4314(c)(4). 

ADDRESSES:  Comments  should  be 
addressed  to  Director,  Division  of 
Human  Resource  Management.  National 
Science  Foimdation,  Room  315.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

John  F.  Wilkinson.  Jr..  at  the  above 
address  or  (703)  292-8180. 
SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  National  Science 
Foundation's  Senior  Executive  Service 
Performance  Review  Board  is  as  follows: 

Joseph  Bordogna,  Deputy  Director, 

Chairperson 
Mary  E.  Clutter,  Assistant  Director  for 

Biological  Sciences 
Karl  A.  Erb,  Director,  Office  of  Polar 

Programs 
Nathaniel  Pitts,  Director,  Office  of 

Integrative  Activities 


NATIONAL  SCIENCE  FOUNDATION 

MemlMrship  of  National  Science 
Foundation's  Office  of  Inspector 
General  Senior  Executive  Service 
Performance  Review  Board 

AGENCY:  National  Science  Foundation. 
ACTION:  Announcement  of  membership 
of  the  National  Science  Foundation's 
Performance  Review  Board  for  Office  of 
Inspector  General  Senior  Executi\'e 
Service  positions. 


SUMMARY:  This  announcement  of  the 
membership  of  the  National  Science 
Foundation's  Office  of  Inspector  General 
Senior  Executive  Service  Performance 
Review  Board  is  made  in  compliance 
with  5  U.S.C.  4314(c)(4). 
ADDRESSES:  Comments  should  be 
addressed  to  Director,  Division  of 
Human  Resource  Management.  National 
Science  Foundation,  Room  315,  4210 
Wilson  Boulevard,  Arlington,  VA  22230. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  P.  Wilkinson,  Jr.,  at  the  above 
address  or  (703)  292-8180. 
SUPPLEMENTARY  INFORMATION:  The 
membership  of  the  National  Science 
Foundation's  Office  of  Inspector  General 
Senior  Executive  Service  Performance 
Review  Board  is  as  follows:  Mark  S. 
Wrighton,  Chairman,  Audit  and 
Oversight  Committee,  National  Science 
Board.  Chairperson  Nathaniel  Pitts. 
Director,  Office  of  Integrative  Activities 
Bruce  Umminger,  Senior  Scientist, 
Office  of  Integrative  Activities. 

Dated:  October  3.  2002. 
fohn  F.  Willunson,  |r.. 
Director,  Division  of  Human  Resource 
Management. 
[FR  Doc.  02-25603  Filed  10-7-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-265] 

Exeion  Generation  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos  DPR- 
29  and  DPR-30  issued  to  Exelon 
Generation  Company.  LLC  (Exelon.  the 
licensee),  for  operation  of  the  Quad 
Cities  Nuclear  Power  Station,  Units  I 
and  2,  located  in  Rock  Island  County, 
IL. 

The  proposed  amendment  would 
revise  the  Updated  Safety  Analysis 
Report  (UFSAR)  to  allow  lifting  heavier 
loads  with  the  reactor  building  crane 
during  the  Unit  1  refueling  outage 
beginning  in  November  2002 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954-.  as  amended 
(the  Act),  and  the  Commission's 
regulations 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration  LJnder 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  §  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1  The  proposed  changes  do  not  involve  a 
signifitant  increase  in  the  probability  or 
consequenc  es  of  an  accident  previously 
evaluated 

The  proposed  (  hanges  will  allow  use  of  the 
reactor  building  c  rane  at  Quad  Cities  Nuclear 
Power  Station  IQCNPS)  during  power 
operations  to  lift  heavy  loads  up  to  125  tons 
for  removal  and  re-installation  activities  for 
the  reactor  cavity  shield  blocks  during  the 
Unit  1  refueling  outage  (i  e  .  QlRl7|.  The 
reactor  building  crane  has  additional  margin 
for  a  total  lifted  load  of  125  tons  with  single 
failure-proof  features  if  a  Design  Basis 
Earthquake  (DBEl  is  not  assumed  Exelon  has 
qualitatively  demonstrated  that  the 
probability  of  a  DBE  oci  umng  during  the 
limited  duration  (estimated  to  be  24  hours) 
of  the  request  is  very  small.  The  prnbabilitv 
of  load  drop  accidents  previously  evaluated 
is  not  increased  since  the  capacity  of  the 
reactor  building  crane  equals  or  exceeds  the 
weight  of  the  reactor  cavity  shield  blocks. 

Therefore,  the  proposed  c  hanges  do  not 
involve  a  significant  increase  in  the 
probability  or  con.sequences  of  an  accident 
previously  evaluated 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 
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The  proposed  c  hanges  allow  use  of  the 
Qt;NPS  reactor  building  c:rane  for  a  limited 
duration  to  lift  heavy  loads  up  to  a  total  of 
125  tons  during  removal  and  re-installation 
activities  for  the  reactor  cavity  shield  blocks. 
The  reactor  building  crane  has  additional 
margin  for  a  lifted  load  of  125  tons  with 
single  failure-proof  features  if  a  DBE  is  not 
assumed.  The  probability  of  a  DBE  during  the 
limited  duration  of  the  request  is  very  small. 
Therefore,  the  single  failure-proof  features 
ensure  that  the  proposed  changes  provide  an 
equivalent  level  of  safety  and  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

.1  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  reactor  building  crane  is  rated  for 
lifting  loads  up  to  125  tons  The  NRC  has 
approved  qualification  of  the  QCNPS  reactor 
building  crane  as  single  failure-proof  for 
loads  of  up  to  110  tons  The  proposed  change 
allows  use  of  the  crane  for  a  limited  duration 
to  lift  loads  up  to  125  tons.  Existing  safety 
margins  are  enhanced  when  lifting  loads  up 
to  125  tons  if  a  DBE  is  not  assumed,  and 
Exelon  has  demonstrated  that  the  probability 
of  a  DBE  during  the  limited  duration  of  the 
request  is  very  small  Therefore,  it  is 
concluded  that  the  proposed  changes  do  not 
result  in  a  signifu:ant  reduction  in  the  meirgin 
of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
C;ommission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 


Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville.  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  7,  2002,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville,  Mciryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415—4737.  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


'  The  most  rectrit  version  of  Title  10  (jf  the  C'ode 
of  FcdtTHl  Regulations,  published  |anuarv  1.  2002. 
inadvertentlv  omitted  the  last  sentence  of  10  CFR 
2  714(d|  and  paragraphs  (d)(1)  and  (d)(2)  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  correc:ted  text  of  10  CFR  2.714(d).  please 
see  67  FR  20884;  April  29.  2002. 
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the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reeisons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  Tvhich  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  schedided  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fiacts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  by  the  above  date.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei@lnrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Mr.  Edward  J.  CuUen,  Deputy 
General  Counsel,  Exelon  BSC — Legal, 
2301  Market  Street,  Philadelphia,  PA 
19101,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  1.  2002, 
which  is  available  for  public  inspection 
at  the  Commission's  PDR.  located  at 
One  White  Flint  North.  11555  Rockville 
Pike  (first  floor).  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://iMvv^:nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  October.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Carl  F.  Lyon, 

Project  Manager.  Section  2.  Project 
Directorate  III.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

jFR  Doc.  02-25605  Filed  10-7-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATES:  Weeks  of  October  7.14.21,  28, 

November  4, 11,  2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  7,  2002 

There  are  no  meetings  scheduled  for 
the  Week  of  October  7,  2002. 

Week  of  October  14,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  14.  2002. 

Week  of  October  21,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  21.  2002. 

Week  of  October  28,  2002— Tentative 

Wednesday,  October  30.  2002 

2  p.m. 
Discussion  of  Security  issues 
(Closed— Ex.  1  &  9)' 

Th  ursday,  October  31.2002 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 
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Briefing  on  EEC)  Program  (Public: 
Meeting) 
2:30  p.m. 

Briefing  on  Proposed  Rulemaking  to 
Add  New  Section  10  CFR  50.69. 
"Risk-Informed  Categorization  and 
Treatment  of  Structures.  Systems, 
and  Components  for  Nuclear  Power 
Reactors"  (Public  Meeting) 

This  meeting  will  be  webcast  live  at 
the  Web  address  http://ww}^'. nrc.gov. 

Week  of  November  4,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  4.  2002 

Week  of  November  11.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  1 1 ,  2002. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verif\'  the  status  of  meetings 
call  (recording)— (301)  415-1292 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
R.  Michelle  SchroU  (301)415-1662 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://vv'H-w. nrc.gov/what-ivc-do/ 
policv-making/ schedule. html 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington,  DC  20555  (301-415-1969) 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw^nrc.gov. 

[)HtP(i   0(  t.iher  1,  2002. 
R.  Michelle  Schroll. 

.Acting  Technical  Coordinator,  Office  ofthp 
Secretary'. 
(FR  Doc    02-25656  Filed  lO-t-02;  10:48  ami 

BILLING  CODE  759<M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46581;  File  No.  SR-Amex- 
2002-50] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Anrtendment  No.  1  Thereto 
Relating  to  Trading  of  Trust  Issued 
Receipts  and  "Other  Securities" 

October  1.  2002. 
L  Introduction 

On  May  31.  2002.  the  American  Stock 
Exchange  LLC  ("Amex  or  Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 


to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")'  and  Rule 
19b— 4  thereunder.-'  a  proposed  rule 
c;hange  relating  to  the  trading  by  regular 
members  in  securities  listed  pursuant  to 
Section  107  of  the  Amex  Company 
(Juide  (Other  Securities)  and  Amex  Rule 
1200  (Trust  Issued  Receipts).  On  July  8. 
2002,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change. '  The 
amended  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  Wednesday.  July  31,  2002.'' 
The  Commission  received  no  comments 
nil  the  proposed  rule  change. 

11.  Description  of  the  Proposed  Rule 
Change 

The  Amex  proposed  to  amend  Amex 
Rule  958.  Commentary  .10  relating  to 
trading  by  regular  members  in  Other 
Securities  and  Trust  Issued  Receipts.  In 
its  proposal,  the  Exchange  noted  that  in 
1992.  the  Commission  approved  Amex 
Rule  958.  Commentary  10  relating  to 
trading  on  the  Floor  in  "derivative 
products."  index  warrants,  and  currency 
warrants. '  Commentary  .10  requires  that 
these  securities  be  traded  by  Registered 
Traders  under  Amex  Rule  958,  which 
relates  to  trading  by  Registered  Options 
Traders  ("ROTs").  Commentary  .10  also 
states  that  index  warrants  and  currency 
warrants  mav  be  traded  by  ROTs  who 
are  regular  members.  Options  Principal 
Members  ("OPMs")  and  Limited 
Trading  Permit  Holders  ("LTPs")  are 
permitted  to  trade  derivative  products 
under  Amex  Rule  958,  but  are  not 
permitted  to  trade  index  or  currency 
warrants  All  of  these  securities  must  be 
traded  under  Amex  Rule  958  only  and 
cannot  be  traded  by  Registered  Equity 
Traders  ("RETs")  or  Registered  Equity 
Market  Makers  {  REMMs")  under  Amex 
Rules  111  or  114.'' The  "derivative 
products"  traded  by  Registered  Traders 
under  Amex  Rule  958  include  all 


1,1     SI.    -Hslhldl. 

-  irCFK  ^40  UII>-4 

'See  l.elttT  from  (;lairp  McGrath.  Senior  VK:e 
Prf'iuieiit  ami  Deputy  Oneral  (Counsel.  .Amex,  to 
\diu  V  Sdiiow.  ,\>.si>lrtiil  Direttor.  Division  of 
M.irket  KegiiUtion  I   Division   ),  Commission,  dated 
|ui\   t.  J002  I  '.Aineiuiment  No.  1").  Amendment 
No.  1  dell-ted  a  proposed  technical  change  to  Amex 
Rule  958 

<,S<H  unties  Exi  hange  Act  Release  No.  46251  duly 
24,  20021,  h7  FR  49724 

■  Securities  Exchange  .\(i  Release  No   30768 
Ilune2.  19921,57  FR  24277  (|une  8.  1992)  (File  No 
sK-Amex-92-06) 

"The  term  "derivative  products"  is  defined  in 
Article  1.  Section  J(dl  of  the  F.xchange  Constitution 
to  include  standardized  options  and    other 
securities  vvhii  h  are  issued  by  The  Options  (bearing 
Corporation  or  another  limited  purpose  entity  or 
trust,  and  which  are  based  solely  on  the 
perforniani  e  of  an  index  or  portfolio  of  other 
publicly  traded  se<  unties   '  The  definition 
eyplic  itlv  excludes  warrants  of  any  type  and  closed- 
••nd  funds 


exchange-traded  funds  listed  under 
Amex  Rules  1000  and  lOOOA,  including, 
for  example,  Nasdaq  100  Index  Tracking 
StockTM,  SPDRs®.  DIAMONDS®, 
iSharesTM,  and  Select  Sector  SPDRs®. 

Pursuant  to  Amex  Rule  958, 
Commentary  .10,  regular  members 
trading  derivative  products,  index 
warrants,  and  currency  warrants  as 
ROTs  are  subject  to  continuous  market 
making  obligations.  As  such,  ROTs 
receive  market  maker  margin.  OPMs  and 
LTPs  are  also  permitted  to  trade 
derivative  products  pursuant  to  Article 
I.  Section  3  and  Article  IV.  Section  l(h}, 
respectively,  of  the  Amex  Constitution, 
and,  because  their  trading  under  Amex 
Rule  958  also  requires  ongoing  market 
making  obligations,  OPMs  and  LTPs 
also  receive  market  maker  margin.'' 

According  to  the  Exchange,  when  it 
first  authorized  trading  in  derivative 
products  by  OPMs  and  LTPs  in  1990.  it 
specifically  intended  to  encourage 
trading  crowds  and  competitive  market 
making  to  develop  in  such  products  as 
SuperTrust  securities  (which 
represented  interests  in  actual  portfolios 
of  securities  such  as  the  S&P  500  Index) 
and  SPDRS',  which  were  then  under 
development  by  the  Exchange.  In  the 
Exchange's  Rule  19b-4  filing  with  the 
Commission  to  authorize  such  OPM  and 
LTP  trading,  the  Exchange  stated  that 
the  definition  of  derivative  products 
was  not  intended  to  include  products 
that  OPMs  and  LTPs  were  not  entitled 
to  trade  at  that  time,  including  currency 
warrants,  index  warrants,  or  closed-end 
mutual  funds." 

The  Exchange  proposes  to  amend 
Amex  Rule  958,  Commentary  .10  to 
clarify  that  'structured  products"  and 
Trust" Issued  Receipts  (HOLDRSsm) 
traded  under  Amex  equity  trading  rules 
must  be  traded  under  Amex  Rule  958 
and  only  by  registered  traders  who  are 
regular  members.  Structured  products 
include  all  securities  listed  under 
Section  107  of  the  Amex  Company 
Guide  (e.g.,  Index-Linked  Notes 
(MITTS®,  BOXESSM.  tIERSsm);  Equity- 
Linked  Term  Notes  (e.g.,  GOALS, 
ELKSSM,  SPARQSSM,  STRIDESsm)  and 
Trust  Preferred  Securities  (e.g.,  TOPrS)). 


"OPMs  also  can  trade  stock  options  and  index 
options.  LTPs  can  trade  index  options  but  not  stock 
options.  As  previously  mentioned.  OPMs  and  LTPs 
also  may  trade  derivative  preducts.  but  are  not 
permitted  to  trade  index  or  currency  warrants. 
Derivative  products  cannot  be  traded  by  persons 
registered  as  RETs  or  REMMs  under  .\mex  Rules 
1 1 1  or  1 14.  REMMs  are  not  subject  to  Amex  Rule 
958  type  continuous  market  making  obligations  and 
do  not  receive  "good  faith"  market  maker  margin, 
but  instead  are  subject  to  full  customer  margin 
requirements. 

".Spp  Secunties  Exchange  Act  Release  No.  28612 
(November  14.  1990).  55  FR  48308  (November  20. 
1990)  (File  No.  SR-Amex-90-17) 
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Trust  Issued  Receipts  include 
HOLDRSSM  and  are  listed  under  Amex 
Rules  1200  et  seq.  Therefore,  the 
Exchange  represents  that  these 
securities  are  ineligible  to  be  traded 
either  (1)  by  OPMs  or  LTPs;  or  (2)  by 
RETs  or  REMMs  under  Amex  Rules  111 
and  114.*  The  Exchange  believes  that 
permitting  regular  member  ROTs  to 
trade  structiired  products  and 
HOLDRSSM  under  Amex  Rule  958  will 
promote  additional  market  depth  and 
liquidity.  According  to  the  Amex. 
structured  products  and  Trust  Issued 
Receipts  do  not  fall  within  the 
definition  of  "derivative  products"  as 
contemplated  by  the  Exchange  in 
authorizing  OPMs  and  LTPs  to  trade 
derivative  products;  therefore.  OPMs 
and  LTPs  are  not  permitted  to  trade 
those  products.  The  Exchange  proposal 
would  clarify  Amex  Rule  958  to  reflect 
this  position.'" 

m.  Discussion  of  the  Proposed  Rule 
Change 

The  Exchange's  proposal  would 
amend  Amex  Rule  958,  Commentary  .10 
to  clarify  that  structured  products  and 
Trust  Issued  Receipts  rules  must  be 
traded  under  Amex  Rule  958  and  only 
by  registered  traders  who  are  regular 
(i.e..  full)  members.  The  proposed  rule 
change  would  codify  current  practice, 
which  affects  REMMs.  RETs,  OPMs.  and 
LTPs.  Under  the  current  practice, 
REMMs  and  RETs,  which  are  regular 
members  of  the  Exchange,  must  register 
under  Amex  Rule  958  in  order  to  trade 
structured  products  or  Trust  Issued 
Receipts;  LTPs  and  OPMs,  which  are 
not  regular  members,  are  not  permitted 
to  trade  those  products. 

The  Conunission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act '  1  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 


»  However,  tiecause  RETs  and  REMMs  are  regular 
members  of  the  Exchange,  they  may.  after 
registering  under  Amex  Rule  958,  trade  structured 
products  and  Trust  Issued  Receipts  under  Amex 
Rule  958.  Telephone  conversation  between  Michael 
Cavalier,  Associate  General  Counsel,  Amex,  and 
Florence  Hannon,  Senior  Special  Counsel  and 
Steven  Johnston,  Special  Counsel,  Division, 
Commission,  on  July  22,  2002. 

'"The  Exchange  also  originally  proposed  a 
technical  change  to  Amex  Rule  958.  The  Exchange 
withdrew  the  proposed  technical  change  in 
Amendment  No.  1.  The  proposed  technical  change 
was  unnecessary  because  it  had  been  previously 
proposed  by  the  Amex  and  approved  by  the 
Commission.  (See  Securities  Exchange  Act  Release 
No.  45320  (January  18,  2002J,  67  FH  3921  (January 
28,  2002)(File  No.  SR-Amex-2001-79). 

"  15  U.S.C.  78f[b)- 


Act.  '2  which  requires  that  the  rules  of 
a  national  securities  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  and, 
in  general,  to  protect  investors  and  the 
public  interest. 

When  an  individual  REMM,  RET,  or 
other  regular  member  of  the  exchange 
registers  under  Amex  Rule  958,  he  or 
she  becomes  a  competing  market  maker 
with  continuous  affirmative  market 
making  obligations.  The  individual  also 
receives  "good  faith"  margin,  which 
permits  the  individual  to  finance  up  to 
100%  of  his  or  her  securities  positions' 
market  value.  "  Entitlement  to  good 
faith  margin  may  serve  to  attract  regular 
members  to  trade  structured  products 
and  Trust  Issued  Receipts,  which,  in 
turn  may  provide  increased  depth  and 
liquidity  to  the  markets  for  those 
products.  Greater  depth  and  liquidity 
contribute  to  better  executions,  a  result 
which  is  consistent  with  the  protection 
of  investors  and  the  public  interest. 

The  Exchange  does  not  permit  either 
structured  products  or  Trust  Issued 
Receipts  to  be  traded  by  OPMs  or  LTPs. 
OPMs  and  LTPs  have  authority  to  trade 
"derivative  products."  as  defined  in  the 
Amex  Constitution  and  interpreted  by 
the  Amex  Board  of  Governors.  The 
Amex  observes  that  when  it  proposed  to 
allow  OPMs  and  LTPs  to  trade 
derivative  products,  it  explicitly  stated 
that  its  proposal  was  not  intended  to 
expand  OPM  and  LTP  trading  privileges 
beyond  products  that  OPMs  and  LTPs 
were  trading  at  that  time.  OPMs  and 
LTPs  were  not  trading  structured 
products  and  Trust  Issued  Receipts; 
those  products  were  not  in  existence 
when  the  Exchange  proposed  to  allow 
OPMs  and  LTPs  to  trade  derivative 
products.  Moreover,  the  Amex 
represents  that  the  definition  of 
derivative  products  contemplates  only 
products  that  are  based  on  open-ended, 
managed  indexes  or  portfolios  registered 
under  the  Investment  Company  Act  of 
1940.''*  Structured  products  and  Trust 
Issued  Receipts  do  not  satisfy  those 
criteria.'^ 


The  Commission  finds  that  it  is 
within  the  Exchange's  discretion  to 
assign  or  limit  trading  rights  based  on 
type  of  product  and  class  of 
membership,  as  long  as  the  procedures 
adopted  are  not  inconsistent  with  the 
purposes  of  the  Act.'^  In  this  regard,  the 
Exchange  has  articulated  a  legitimate 
business  purpose  of  attracting  registered 
traders  to  trade  structured  products  and 
Trust  Issued  Receipts.  The  Commission 
therefore  finds  the  Exchange's  proposed 
rule  change  clarifying  current  practice 
to  be  consistent  with  the  Act.'' 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act '«  that  the 
proposed  rule  change  (SR-Amex-2002- 
50)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  »8 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-25611  Filed  lD-7-02;  8:45  am) 
BHJJNG  COOC  MnO-01-P 


■2  15  U.S.C.  78fn))(5). 

i^Good  faith  margin,  as  defined  in  Regulation  T. 
issued  by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  as  the  amount  of  margin  which  a 
creditor,  exercising  sound  judgment,  would 
customarily  require  for  a  specified  security  position 
and  which  is  established  without  regard  to  the 
customer's  other  assets  or  securities  positions  held 
in  connection  with  unrelated  transactions.  See  12 
CFR  220.2.  In  lieu  of  margin  that  otherwise  would 
be  required,  good  faith  margin  permits  a  trader  to 
finance  up  to  100%  of  his  or  her  securities 
positions'  market  value. 

'<  15  U.S.C.  80a-l  et  seq. 

15  Telephone  conversation  between  Michael 
Cavalier.  Associate  General  Counsel.  Amex.  and 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46580;  File  No.  SR-BSE- 
2002-14] 

Self-Ragulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exctiange  Relating  to 
an-intsrpretation  of  Its  Execution 
Guarantee  Rule 

October  1.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.'  and 
Rule  19b-4  thereunder.2  notice  is 
hereby  given  that  on  September  5,  2002. 
the  Boston  Stock  Exchange,  bic.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  from  interested  persons. 


Steven  lohnston,  Special  Counsel.  Division. 
Commission,  on  September  4.  2002. 

'6 15  use.  78f{b).  See  Securities  Exchange  Act 
Release  No.  28612  (November  14.  1990).  55  FR 
48308  (November  20.  ]990)(File  No.  SR-Amex-90- 
17). 

"  15  U.S.C.  78f(b). 

•»  15  U.S.C.  78s(b)(2). 

>«17CFR200.3a-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

J17CFR240.19b-4. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  implement 
an  interpretation  of  its  Execution 
Guarantee  Rule  in  response  to 
Commission  action  regarding  de 
minimis  trades  through  of  certain 
Exchange  Traded  Funds  CETFs")  in 
ITS.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretar>-.  BSE,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  .Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements 

A.  Self-Rpgulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  add  Paragraph  07  to  the 
Interpretations  and  Policies  section  of 
Chapter  II.  Dealings  on  the  Exchange. 
Section  33.  Execution  Guarantee,  of  the 
BSE  Rules  This  proposed  rule  change  is 
in  response  to  a  Commission  Order 
issued  August  28.  2002.  granting  a  de 
minimis  exemption  for  transactions  in 
certain  ETFs  from  the  Trade-Through 
Provisions  of  the  Intermarket  Trading 
System  (  TTS")  Plan  ('Order").' 

As  of  the  implementation  date  of  the 
Order.  September  4.  2002.  certain 
executions  that  take  place  according  to 
the  rules  of  the  Exchange  may  be 
deemed  violative  of  the  provisions 
thereof,  .\ccordingly.  the  Exchange  is 
seeking  to  implement  this  proposed  rule 
change  to  run  commensurate  with  the 
pilot  period  (outlined  in  the  Order,  or 
until  such  longer  time  as  the 
Commission  may  deem  appropriate  in 


conjunction  with  any  further  related 
action  concerning  this  issue. 

In  Chapter  II,  Dealings  on  the 
Exchange.  Section  33.  Execution 
Guarantee  of  the  BSE  Rules,  paragraph 
(c)(2)  states  that  "All  agency  limit  orders 
will  be  filled  if  one  of  the  following 
conditions  occur  *    *    *  (2)  there  has 
been  price  penetration  of  the  limit  in  the 
pnmarv  market  *    *    *."  Moreover,  in 
various  sections  of  Chapter  XV,  Dealer 
Specialists,  there  are  similar 
provisions.*  These  provisions,  in 
particular  those  set  forth  in  Chapter  II, 
guarantee  that  a  limit  order  in  a  BSE 
specialist's  book  will  be  filled  if  the 
primary  market  trades  through  the  limit 
price  The  BSE  specialist  provides  this 
protection  to  its  customer  limit  orders  in 
part  due  to  the  fact  that  the  specialist 
can  seek  relief  through  ITS  in  the  event 
of  a  trade-through. 

As  a  result  of  the  Commission's 
Order,  certain  primary  market  trades- 
through  in  ETFs  will  constitute  exempt 
trades-through,  but  will  still,  under  BSE 
Rules,  trigger  an  obligation  on  the  part 
of  a  BSE  specialist  to  provide  trade- 
through  protection.  However,  the 
specialist  will  no  longer  be  able  to  seek 
recourse  to  seek  satisfaction  through  ITS 
from  the  primary  market.  Accordingly, 
the  BSE  specialist  will  be  competitively 
disadvantaged  if  this  section  of  its  rules 
is  strictly  enforced,  while  the  de 
minimis  exemption  exists  for  other  ITS 
participants.  Therefore,  the  BSE  is 
seeking  tt)  implement  an  Interpretation 
of  Chapter  II,  Section  33(c)(2)  of  its  rules 
permitting  the  Exchange  to  not  enforce 
the  provision  following  a  de  minimis 
trade  through  of  certain  ETFs  outlined 
in  the  Order. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)  of  the  Act  '^ 
and  furthers  the  objectives  of  section 
6(h)(5).''  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 


'  StH-  Seiurilies  Exchange  Act  Release  No.  46428 
(August  28,  2002).  67  FK  56607  (.Septenib«>r  4. 
20021.  Participants  of  the  ITS  Plan  am  exempt  from 
Section  8(d)  of  the  Plan  for  the  period  of  September 
4.  2002  until  June  4.  2003  with  respet:t  to 
transactions  in  QQQs.  DlAMCJNDs,  and  SPURs,  that 
are  executed  at  a  pru  e  that  is  no  more  than  three 
cents  lower  than  the  highest  bid  displaved  in  CQS 
and  no  more  than  three  cents  higher  than  the  lowest 
offer  displayed  in  CXJS. 


<  Sep.  e.g..  Commentary  to  Section  1.  Specialists. 
which  sets  forth  a  spec  iaiist's  obligations  in  relation 
to  buvingaiiil  si-llingon  a  pniuipal  Imsis  while 
holding  unexecuted  ordi'rs  iii  his  tmok.  Section  2. 
Responsibilities,  wliu  h  sets  lortli,  in  part,  a 
specialist's  pnmarv  duties  as  agent;  Section  4. 
Preiedenre  (o  Orders  in  the  Book,  which  sets  forth 
the  precedenie  parameters  a  specialist  must  adhere 
to:  and  Section  18.  Procedures  for  Competing 
Specialists,  which  sets  forth,  in  various  paragraphs, 
obligations  whii  h  mav  (  onflict  with  the  de  minimis 
exemption  in  the  Oder. 

M5  I'.S.C   78f(b). 

•15U.S.C  78ftbH5). 


open  market  and  a  national  market 
system,  and,  in  general,  in  that  it  is 
designed  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C,  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  AH 
submissions  should  refer  to  the  File  No. 
SR-BSE-2002-14  and  should  be 


submitted  by  [insert  date  21  days  from 
date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margfltet  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-25612  Filed  10-7-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46582;  RIe  No.  SR-CBOE- 
2002-53] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  tfie 
Chicago  Board  Options  Exchange,  Inc. 
Amending  Its  Rules  To  Provide  Notice 
of  Benefits  of  Membership  and 
Attendant  Obligations 

October  1 .  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-42  thereunder, 
notice  is  hereby  given  that  on 
September  9,  2002,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
{"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  the  Teims  of  Substance  of 
the  Proposed  Rule  C3iange 

The  CBOE  proposes  to  add  a  rule 
provision  setting  forth  that  each  CBOE 
member  and  Option  Trading  Pennit 
holder  (imtil  such  permit  expires)  with 
trading  rights  on  CBOE  (i)  is  a  member 
of  OneChicago,  LLC.  and  (ii)  to  the 
extent  provided  in  OneChicago  rules, 
becomes  boiuid  by  OneChicago  rules 
and  subject  to  jurisdiction  of 
OneChicago  hy  accessing  or  entering 
any  order  into  the  OneChicago  System, 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized  and  proposed  deletions  are  in 
brackets. 


'  17  CFR  200.30-3(a)(12). 
1 15  U.S.C.  788(b)(1). 
2  17  CFR  240.19b-*. 


Chicago  Board  Options  Exchange, 
Incorporated 

Rules 

***** 
RULE  3.28.  Reserved. 

Membership  in  OneChicago,  LLC 

RULE  3.29.  Each  member  and  Option 
Trading  Permit  holder  (until  such 
permit  expires)  with  trading  rights  on 
the  Exchange  is  a  member  of 
OneChicago,  LLC,  and  to  the  extent 
provided  in  OneChicago  rules,  becomes 
bound  by  OneChicago  rules  and  subject 
to  jurisdiction  of  OneChicago  by 
accessing  or  entering  any  order  into  the 
OneChicago  System. 

Extension  of  Time  Limits 

RULE  3.30  [3.28].  Any  time  limit 
imposed  on  an  applicant,  member,  or 
other  person  under  this  Chapter  may  be 
extended  by  the  Membership  Committee 
in  the  event  that  the  Membership 
Committee  determines  that  such  an 
such  extension  is  warranted  due  to 
extenuating  circumstances. 

Delegation  of  Authority 

RULE  3.31  [3. 29]. (a)  All  of  the 
authority  granted  to  the  Exchange  under 
this  Chapter  may  be  exercised  by  the 
Membership  Committee  and/or  the 
Membership  Department. 

(b)  The  Membership  Committee  may 
delegate  to  the  Membership  Department 
any  of  the  authority  that  is  granted  to 
the  Membership  Committee  luider  the 

Rules. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  Whe  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

OneChicago,  LLC  is  a  joint  venture 
formed  by  CBOE,  the  Chicago 
Mercantile  Exchange,  and  the  Chicago 
Board  of  Trade  to  provide  a  market  for 
trading  security  futures  products. 


OneChicago  has  been  conditionally 
designated  by  the  Commodity  Futures 
Trading  Commission  as  a  contract 
market  under  the  Commodity  Exchange 
Act  and  is  in  the  process  of  registering 
with  the  Commission  as  a  national 
securities  exchange  under  section  6(g)  of 
the  Act. ' 

One  of  CBOE's  primary  goals  in 
participating  in  the  formation  of 
OneChicago  was  to  provide  CBOE's 
membership  with  access  to  a  market  for 
trading  security  futures  products. 
Accordingly.  OneChicago  Rule  ISZ"* 
provides  that  any  person  or  entity  with 
full  member  trading  rights  or  option 
trading  permits  (until  such  permits 
expire)  on  CBOE  is  a  member  of 
OneChicago.  A  person  or  entity  with 
full  member  trading  rights  on  CBOE  is 
a  CBOE  member  with  the  right  to  enter 
into  securities  transactions  at  the  CBOE. 
These  persons  and  entities  include 
CBOE  members  in  a  number  of  CBOE 
membership  capacities  including, 
among  others,  those  CBOE  members 
with  an  authorized  floor  function  (i.e.. 
are  approved  to  act  as  a  CBOE  Market- 
Maker  and/or  Floor  Broker),  lessees  of 
CBOE  memberships.  Chicago  Board  of 
Trade  exercisers,  CBOE  Clearing 
Members,  and  CBOE  member 
organizations  approved  to  transact 
business  wdth  the  public,  A  person  or 
entity  with  option  trading  permits  (until 
such  permits  expire)  is  an  Option 
Trading  Permit  holder  under  CBOE  Rule 
3.27  that  is  not  a  lessor  of  the  Option 
Trading  Pennit. 

Additionally.  OneChicago  Rule  307(a) 
provides,  in  pertinent  part,  that  by 
accessing,  or  entering  any  order  into,  the 
OneChicago  System,  and  without  any 
need  for  any  further  action,  undertaking 
or  agreement,  a  OneChicago  member 
agrees  (i)  to  be  bound  by,  and  comply 
with.  OneChicago  rules,  the  rules  of  any 
OneChicago  clearing  corporation,  and 
applicable  law,  to  the  extent  applicable 
to  it,  and  (ii)  to  become  subject  to  the 
jurisdiction  of  OneChicago  with  respect 
to  any  and  all  matters  arising  from, 
related  to,  or  in  connection  with,  the 
status,  actions,  or  omissions  of  that 
OneChicago  member. 

In  this  regard,  CBOE  proposes  to  add 
a  CBOE  rule  provision  setting  forth  that 
each  CBOE  member  and  Option  Trading 
Pennit  holder  (until  such  permit 
expires)  with  trading  rights  on  CBOE  (i) 


'15  U.S.C.  78flg). 

«The  CBOE's  original  filing  referred  to 
OneChicago  Rule  129.  The  CBOE  represent!,  that  the 
OneChicago  rules  have  since  been  amended  and  the 
correct  reference  should  now  be  to  OneChicago 
Rule  132.  Telephone  conversation  between  Arthur 
B,  Reinstein.  Legal  Division.  CBOE.  and  Sapna  C 
Patel,  Attorney,  Division  of  Market  Regulation. 
Commission,  on  September  24,  2002. 
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is  a  mfmber  of  ()ne(]hi(:ago,  LLC,  and 
(ii)  tu  the  e.xtent  provided  in 
OneChicago  rules,  becomes  bound  bv 
OneChicago  rules  and  subject  to 
jurisdiction  of  OneChicago  by  accessing 
or  entering  any  order  into  the 
OneChicago  System.  This  rule  provision 
would  be  set  for'h  in  new  CBOE  Rule 
329  ■ 

The  primary  purpose  of  this  proposed 
rule  change  is  two-fold.  First,  the  right 
to  trade  on  and  to  be  a  member  of 
OneChicago  is  a  benefit  granted  to 
CBOE  members  with  trading  rights  on 
CBOE.  and  CBOE  desires  to  provide 
notice  of  this  benefit  of  CBOE 
membership  in  CBOE's  rules.  Second. 
CB(]E  desires  to  provide  notice  to  CBOE 
members  in  the  CBOE  rules  that  by 
accessing  or  entering  an  order  into  the 
OneChicago  Svstem.  a  CBOE  member 
will  become  bound  by  OneChicago  rules 
and  subject  to  the  jurisdiction  of 
OneChicago.  In  the  absence  of  CBOE 
Rule  3  29.  CBOE  members  would  still  be 
bound  bv  OneChicago  rules  and  subject 
to  the  jurisdiction  of  OneChicago  by 
accessing  or  entering  an  order  into  the 
OneChicago  System  by  virtue  of 
OneChicago  Rule  307(a).  It  is  also  the 
case  that  CBOE  members  will  have 
notice  of  these  provisions  in  the 
OneChicago  rules  and  through  other 
means  such  as  circulars  and  educational 
sessions  conducted  in  connection  with 
the  launch  of  trading  on  OneChicago. 
However.  CBOE  believes  that  it  is 
important  to  also  include  notice  of  these 
provisions  in  CBOE's  rules  to  further 
ensure  that  CBOE  members,  applicants 
for  CBOE  membership,  and  prospective 
CBOE  members  are  aware  of  these 
provisions. 

Although  proposed  CBOE  Rule  3.29 
would  fall  within  the  scope  of  the 
consent  form  that  new  CBOE  members 
sign  and  that  current  CBOE  members 
have  previously  signed  to  the  effect  that 
they  agree  to  abide  by  CBOE  rules  as 
they  shall  be  in  effect  from  time  to  time. 
OneChicago  would  continue  to  be 
responsible  for  enforcing  its  own  rules 
It  is  not  intended  that  CBOE  would 
enforce  OneChicago  rules  by  virtue  of 
adopting  proposed  CBOE  Rule  3.29.  and 
CBOE  would  not  be  assuming  any 
responsibility  or  obligation  to  enforce 
OneChicago  rules,  or  compliance  by 
CBOE  members  with  those  rules,  by 
virtue  of  this  rule  change.  Nevertheless, 
OneChicago  would  be  a  third  party 
beneficiary  of  proposed  CBOE  Rule  3.29 
and  would  be  able  to  rely  upon  the 
agreement  by  CBOE  members  to  be 


H;urrenl  CBOE  Rules  J  28  and  3  29  would  be  re- 
numbered as  CBOE  Rules  3  30  and  3  31. 
respectively  The  rule  change  would  leave  Rule  3.2ti 
reserved  for  future  use 


subject  to  proposed  CBOE  Rule  3.29  in 
enforcing  OneChicago  rules,  in  addition 
to  the  authority  granted  by  OneChicago 
rules  themselves. 

In  this  regard,  proposed  CBOE  Rule 
3.29  is  similar  to  other  CBOE  rules 
which  provide  important  notices  to 
CBOE  members  and  others  by  including 
those  notices  in  C^BOEs  rules  and  in 
which  other  parties  are  third  party 
beneficiaries  of  those  CBOE  rules.  For 
example.  CBOE  Rule  24.14  sets  forth 
disclaimers  of  warranty  and  liability 
that  are  applic;able  with  respect  to 
reporting  authorities  for  index  options 
that  are  traded  on  CBOE.  In  addition. 
CBOE  Rule  ft. 7 A  generally  provides  that 
CBOE  members  may  not  institute  a 
lawsuit  against,  among  others,  CBOE 
contractors  for  actions  taken  or  omitted 
to  be  taken  in  connection  with  the 
official  business  of  CBOE. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6{b)  of  the  Act  •"  in  general  and 
furthers  the  objectives  of  section  6(b)(5) 
of  the  Act "  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  to  promote  just  and 
equitable  principles  of  trade  by  further 
ensuring  that  CBOE  members  are  aware 
of  an  important  benefit  of  CBOE 
membership  and  of  important 
obligations  that  are  applicable  to  those 
who  utilize  that  benefit. 

B  Self-HeguIator\'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(1  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comjnents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change  (1) 
does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  thirty 
days  from  September  9,  2002,  the  date 
on  which  it  was  filed,  the  proposed  rule 
change  has  become  effective  pursuant  to 


section  19(b)(3)(A)  of  the  Act »  and  Rule 
19b-4(f)(6)  thereunder.'' 

Under  Rule  19b-4(0(6){iii),  the 
Exchange  is  required  to  provide  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date  or  such  shorter  time  as 
designated  by  the  Commission.  The 
CBOE  provided  the  Commission  with 
notice  of  intent  to  file  at  least  five  days 
prior  to  filing  the  proposed  rule  change. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protffction  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-53  and  should  be 
submitted  by  [insert  date  21  days  from 
date  of  publication). 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  02-25610  Filed  10-7-02;  8:45  am] 

BHJJNG  CODE  S010-01-P 


'•is  U.S.C  78f(b) 
'  15  U.S.C  78J[bH5) 


'15U.SC.  78s(b)(3)(A). 
a  17  CFR  240.196-4(0(6). 
'"  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46576;  File  No.  SR-NYSE- 
2002-19] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  Yoric  Stock  Exchange,  Inc. 
Relating  to  Customer  Portfolio  and 
Cross-Margining  Requirements 

October  1,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  13. 
2002.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  August  21,  2002,  the  NYSE  filed 
Amen<£nent  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Rule  431  to  permit  self-clearing 
members  and  member  organizations  to 
margin  listed,  broad-based,  market 
index  options,  index  warrants  and 
related  exchange-traded  funds  according 
to  a  prescribed  portfolio  margin 
methodology  relating  to  a  portfolio 
margin  accovuit  of  a  registered  broker- 
dealer,  any  affiliate  of  a  self-clearing 
member  or  member  organization,  certain 
qualified  members  of  a  national  futures 
exchange,  and  any  other  person  or 
entity  that  maintains  account  equity  of 
at  least  $5  million. 

The  Exchange  further  proposes  to 
amend  NYSE  Rule  726  to  require  that  a 
disclosure  statement  and  written 
acknowledgement  for  use  with  the 
proposed  portfolio  margining  and  cross- 
margining  changes  be  furnished  to 
customers. 


M5  U.S.C.  78s(b)(l). 

M7CFR240.yb-4. 

'  See  letter  from  Mary  Yeager.  Assistant  Secretary. 
NYSE,  to  T.R.  Lazo.  Senior  Special  Counsel, 
Division  of  Market  Regulation,  Commission,  dated 
August  20.  2002  ("Amendment  No.  1").  In 
.\mendment  No.  1,  the  NYSE  made  technical 
corrections  to  its  proosed  rule  language  to  eliminate 
any  inconsistencies  between  its  proposal  and  the 
Chicago  Board  Options  Exchange.  Inc.'s  CCBOE") 
proposal  pursuant  to  the  rule  431  Committee's 
(■■Committee")  recommendations.  See  Securities 
Exchange  Act  Release  No.  45630  (March  22,  2002). 
67  FR  15263  (March  29.  2002)  (File  No.  SR-CBOE- 
2002-03)  ("CBOE  Proposal"). 


The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  NYSE,  at  the  Commission, 
and  on  the  Commission's  Web  site. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 
a.  Background 

NYSE  Rule  431  generally  prescribes 
minimum  maintenance  margin 
requirements  for  customer  accounts 
held  at  members  and  member 
organizations.  In  April  1996.  the 
Exchange  established  the  Committee  to 
assess  the  adequacy  of  NYSE  Rule  431 
on  an  ongoing  basis,  review  margin 
requirements,  and  make 
recommendations  for  change.  A  number 
of  proposed  amendments  resulting  from 
the  Committee's  recommendations  have 
been  approved  by  the  Exchange's  Board 
of  Directors  since  the  Committee  was 
established.  Similarly,  the  proposed 
amendments  discussed  below  have  been 
recommended  by  the  Committee  and 
have  been  adopted  by  the  Exchange  in 
this  proposal,  as  amended.**  The 
Exchange  represents  that  the  proposed 
portfolio  margin  and  cross-margin  rules 
have  been  developed  in  conjunction 
with  the  CBOE.  The  Options  Clearing 
Corporation,  the  American  Stock 
Exchange.  LLC.  the  Board  of  Trade  of 
the  City  of  Chicago.  Inc.,  the  Chicago 
Mercantile  Exchange,  Inc.,  and  the 
National  Association  of  Securities 
Dealers.  Inc. 

b.  Portfolio  Margin 

The  Exchange  proposes  to  amend 
NYSE  Rule  431  to  expand  the  scope  of 
its  margin  rule  by  providing  a  portfolio 
margin  methodology  for  listed,  broad- 
based  market  index  options,  index 


••  Many  aspects  of  the  proposed  rule  change  are 
similar  to  the  CBOE's  proposed  rule  change  to 
permit  customer  portfolio  margining  and  cross- 
margining.  See  CBOE  Proosal.  supra  note  3 


warrants  and  related  exchange-traded 
funds.  The  Exchange  believes  that  the 
proposed  amendments  would  allow 
clearing  members  and  member 
organizations  to  extend  to  eligible 
customers  portfolio  margin 
methodology  as  an  alternative  to  the 
current  strategy-based  margin 
requirements.  The  Exchange  further 
believes  that  the  proposed  rule  would 
also  allow  broad-based  market  index 
futures  and  options  on  such  futures  to 
be  included  in  a  portfolio  margin 
account,  thus  providing  a  cross-margin 
capability.  The  Exchange  proposes  to 
introduce  the  amendments  as  a  two-year 
pilot  program  that  would  be  available 
on  a  voluntary  basis  to  member 
organizations. 

Portfolio  margining  is  a  margin 
methodology  that  sets  margin 
requirements  for  an  account  based  on 
the  greatest  projected  net  loss  of  all 
positions  in  a  product  class  or  group  as 
determined  by  the  Commission- 
approved  options  pricing  model  using 
multiple  pricing  scenarios.  These 
scenarios  are  designed  to  measure  the 
theoretical  loss  of  the  positions  given 
changes  in  both  the  underlying  price 
and  implied  volatility  inputs  to  the 
model.  Accordingly,  the  margin 
required  is  based  on  the  greatest  loss 
that  would  be  incurred  in  a  portfolio  if 
the  value  of  its  components  move  up  or 
down  by  a  predetermined  amount. 
The  Exchange  represents  that  the 
purpose  and  benefit  of  portfolio 
margining  is  to  efficiently  set  levels  of 
margin  that  more  precisely  reflect  actual 
net  risk  of  all  positions  in  the  account. 
A  customer  benefits  from  portfolio 
margining  in  that  margin  requirements 
calculated  on  net  position  risk  are 
generally  lower  than  strategy-based 
margin  methodologies  currently  in 
place.  In  permitting  margin  computation 
based  on  actual  net  risk,  members  and 
member  organizations  will  no  longer  be 
required  to  compute  margin 
requirement  for  each  individual 
position  or  strateg\'  in  a  customer's 
account. 

However,  as  a  pre-condition  to 
permitting  portfolio  margining,  the 
member  or  member  organization  would 
be  required  to  establish  procedures  and 
guidelines  to  monitor  credit  risk  to  the 
member  or  member  organization's 
capital,  including  intra-day  credit  risk, 
and  stress  testing  of  portfolio  margin 
accounts.  Further,  members  and 
member  organizations  would  have  to 
establish  procedures  for  regular  review 
and  testing  of  these  required  risk 
analysis  procedures. 
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c.  Cross-Margining  Capability 

In  addition,  the  proposed  rule  change 
permits  a  clearing  member  or  member 
organization  to  establish  a  separate 
portfolio  margin  account  (securities 
margin  account)  exclusively  for  cross- 
margining  In  this  regard,  related  index 
futures  and  options  on  such  futures 
would  be  allowed  to  be  carried  in  the 
portfolio  margin  account,  thus  affording 
a  cross-margin  capability  In  a  portfolio 
margin  account  that  is  used  exclusively 
for  cross-margining,  separate  portfolios 
mav  be  established  containing  index 
options,  index  warrants  and  exchange- 
traded  funds  structured  to  replicate  the 
composition  of  the  index  underlying  a 
particular  portfolio,  as  well  as  related 
index  futures  and  options  on  such 
futures. 

To  determine  theoretical  gains  and 
losses,  and  resulting  margin 
requirements,  the  same  portfolio  margin 
computation  procedure  will  be  applied 
to  portfolio  margin  accounts  that 
contain  a  cross-margin  element 

d  Disclosure  Document  and  Customer 
Attestation 

Exchange  Rule  726  prescribes 
requirements  for  the  deliver\'  of  options 
disclosure  documents  concerning  the 
opening  of  customer  accounts  As 
proposed  by  the  Exchange,  members 
and  member  organizations  would  be 
required  to  provide  every  portfolio 
margin  customer  with  a  written  risk 
disclosure  statement  at  or  prior  to  the 
initial  opening  of  a  portfolio  margin 
account  The  disclosure  statement  is 
divided  into  two  sections,  one  dealing 
with  portfolio  margining,  and  the  other 
with  cross-margining. 

The  statement  would  disclose  the  risk 
and  operation  of  portfolio  margin 
accounts,  including  cross-margining, 
and  the  differences  between  portfolio 
margin  and  strategv-based  margin 
requirements  The  disclosure  statement 
would  also  address  who  is  eligible  to 
open  a  portfolio  margin  account,  the 
instruments  that  are  allowed,  and  when 
deposits  to  meet  margin  and  minimum 
equity  are  required 

Included  within  the  portfolio  margin 
section  of  the  disclosure  statement 
would  be  a  list  of  certain  of  the  risks 
unique  to  portfolio  margin  ac:c:ounts. 
such  as  increased  leverage;  shorter  time 
for  meeting  margin;  involuntary 
liquidation  if  margin  not  received, 
inability  to  calculate  future  margin 
requirements  because  of  the  data  and 
calculations  required;  and  that  long 
positions  are  sub|e(;t  to  a  lien  The  risks 
and  operation  of  a  cross-margin  feature 
are  delineated  in  the  cross-margin 
section  of  the  disclosure  statement,  and 


a  list  of  certain  of  the  risks  associated 
with  cross-margining  will  be  included 
as  well. 

In  addition,  at  or  prior  to  the  time  a 
portfolio  margin  account  is  initially 
opened,  members  and  member 
organizations  would  be  required  to 
obtain  a  signed  acknowledgement 
regarding  certain  implications  of 
portfolio  margining  (e.g..  treatment 
under  SEC  Rules  8c-l,  15c2-l  and 
15c3-3  under  the  Act)  from  the 
customer.  Further,  prior  to  providing 
cross-margining,  members  and  member 
organizations  would  be  required  to 
obtain  a  second  signed  customer 
acknowledgement  relative  to  the 
segregation  treatment  for  futures 
contracts  and  Securities  Investor 
Protection  Corporation  coverage, 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  6(b)  of  the  Act  "^  in  general, 
and  furthers  the  objectives  of  section 
6(b)(5)  of  the  Act*^  in  particular,  because 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investor  and  the  public  interest.  In 
addition,  the  Exchange  believes  that 
set;tion  6(b)(5)  of  the  Act '  requires  that 
the  rules  of  an  exchange  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating 
transactions  in  securities. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
anv  burden  on  competition  that  is  not 
net:essary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change,  as  amended. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  davs  of  such  date  if  it  finds  such    . 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-19  and  should  be 
submitted  by  October  21,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 
Deputy  Secretary 
[FR  Doc.  02-25609  Filed  10-7-02;  8:45  am] 

BILUrMi  CODE  SOI  0-01 -P 
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DEPARTMENT  OF  STATE 

[Public  Notice  4149] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  "Millet 
to  Matisse:  Nlneteenth-and-Twentieth- 
Century  French  Painting  From 
Kelvingrove  Art  Gallery,  Glasgow" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,'l965  [79  Stat.  985;  22  U.S.C. 


«17CFR200.30-2(a)(12). 
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2459],  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  [112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1,  1999  [64  FR  56014],  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999  [64  FR  57920),  as 
amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition, 
"Millet  to  Matisse:  Nineteenth-and- 
Twentieth-Century  French  Painting 
from  Kelvingrove  Art  Gallery,  Glasgow," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  These  objects 
are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The  Speed  Art 
Museum,  Louisville,  Kentucky,  from  on 
or  about  November  6,  2002,  to  on  or 
about  February  2,  2003,  The  Frick  Art 
and  Historical  Center,  Pittsburgh, 
Pennsylvania,  from  on  or  about 
February  26,  2003,  to  on  or  about  May 
25,  2003,  the  Joslyn  Art  Museum, 
Omaha,  Nebraska,  from  on  or  about  June 
18,  2003,  to  on  or  about  September  14, 

2003,  The  Albuquerque  Museum, 
Albuquerque,  New  Mexico,  from  on  or 
about  October  8,  2003,  to  on  or  about 
January  4,  2004,  the  Kalamazoo  Institute 
of  the  Arts,  Kalamazoo,  Michigan,  from 
on  or  about  May  19,  2004,  to  on  or  about 
August  15,  2004,  the  Oklahoma  City 
Museum  of  Art,  Oklahoma  City, 
Oklahoma,  from  on  or  about  September 
8,  2004,  to  on  or  about  December  5, 

2004,  and  at  possible  additional  venues 
yet  to  be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATXW  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Maiming,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997,  and 
the  address  is  United  States  Department 
of  State,  SA-44,  Room  700,  301  4th 
Street,  SW.,  Washington,  DC  20547- 
0001. 

Dated:  October  2,  2002. 
Patricia  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-25618  Filed  10-7-02;  8:45  am] 

BILUNG  CODE  4710-OB-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4147] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  "The 
Medici,  Michelangelo,  and  the  Art  of 
Late  Renaissance  In  Florence" 

agency:  Department  of  State. 
ACTION:  Notice. 


DEPARTMENT  OF  STATE 

[Public  Notice  4148] 

Culturally  Significant  Ob}ects  Imported 
for  Exhibition  Determinations:  "The 
Sensuous  and  the  Sacred:  Chola 
Bronzes  From  South  India" 

AGENCY:  Department  of  State. 
action:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985:  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructiu-ing  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"The  Medici,  Michelangelo,  and  the  Art 
of  Late  Renaissance  in  Florence," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  some  or  all  of  the  exhibit  objects  at 
The  Art  Institute  of  Chicago,  Chicago,  IL 
from  on  or  about  November  9,  2002  to 
on  or  about  February  2,  2003,  and  The 
Detroit  Institute  of  Arts,  Detroit,  MI  from 
on  or  about  March  15,  2003  to  on  or 
about  June  8,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  October  2,  2002. 
Miller  Crouch,  •» 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs.  Department  of  State. 
[FR  Doc.  02-25615  Filed  10-7-02:  8:45  am] 

BILUNG  CODE  4710-08-P 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations;  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  [79  Stat.  985;  22  U.S.C. . 
2459],  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  [112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.],  Delegation  of  Authority  No.  234  of 
October  1,  1999  [64  FR  56014],  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999  [64  FR  57920],  as 
amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition, 
"The  Sensuous  and  the  Sacred:  Chola 
Bronzes  from  South  India,"  imported 
from  abroad  for  temporary  exhibition 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Arthur  M.  Sackler  Gallery. 
Smithsonian  Institution,  Washington, 
DC.  from  on  or  about  November  10, 
2002,  to  on  or  about  March  9,  2003,  the 
Dallas  Museum  of  Art,  Dallas,  Texas, 
from  on  or  about  April  4,  2003,  to  on  or 
about  June  15,  2003,  the  Cleveland 
Museum  of  Art,  Cleveland,  Ohio,  from 
on  or  about  July  6,  2003,  to  on  or  about 
September  14,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Maiming,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997.  and 
the  address  is  United  States  Department 
of  State.  SA-44,  Room  700.  301  4th 
Street,  SW.,  Washington.  DC  20547- 
0001. 

Dated:  October  3.  2002. 
Patricia  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
IFR  Doc.  02-25616  Filed  10-7-02:  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Meeting  of  the  Regional  Resource 
Stewardship  Council 

AGENCY:  Tennessee  Valley  Authority 

(TVA). 

ACTJON:  Notice  of  Meeting. 

SUMMARY:  T\'A  will  convene  a  mw^ting 
of  the  Regional  Resource  Stewardship 
Council  (Regional  Council)  to  obtain 
views  and  advice  on  the  topic  of 
planning  for  and  use  of  TVA  reservt)ir 
lands.  I'nder  the  TVA  Act.  TVA  is 
charged  with  the  proper  ust;  and 
conser\'ation  of  natural  resources  for  the 
purpose  of  fostering  the  orderly  and 
proper  physical,  economic  and  social 
development  of  the  Tennessee  Valley 
region.  The  Regional  Council  was 
established  to  advise  TVA  on  its  natural 
resource  stewardship  activities  Notice 
of  this  meeting  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  (FACA). 

The  meeting  agenda  includes  the 
following; 

(1)  Orientation  to  the  second-term  of 
the  Regional  Council. 

[2]  T\'.\  reser\oir  lands — planning, 
management,  and  use 

(a)  Panel  presentations  and  discussion 
on  the  public  land  policies  and 
practices  of  other  public  land 
management  agencies 

(b)  Briefing  on  TVA's  reservoir  land 
planning  process  and  land  management 
practices. 

(c)  Regional  Council  deliberation. 
(3)  Close  out  of  business  for  the  Fir-<t 

Term  Reoional  Council. 

4  Public  comments  on  the  topic  of 
T\'A  reservoir  lands 

The  Regional  Council  will  hear 
opinions  and  views  of  citizens  by 
providing  a  public  comment  session. 
The  Public  comment  session  will  be 
held  from  11  a.m.  to  Noon  EST  on 
October  24.  2002.  Citizens  who  wish  to 
express  views  and  opinions  on  the  topic 
of  TVA  reser\oir  lands  may  do  so 
during  the  Public  Comment  portion  of 
the  agenda.  I'p  to  one  hour  will  he 
allotted  for  the  Public  Comments  with 
participation  available  on  a  first-come, 
first-served  basis  Speakers  addressing 
the  Regional  Council  are  requested  to 
limit  their  remarks  to  no  more  than  5 
minutes.  Persons  wishing  to  speak 
register  at  the  door  and  are  then  called 
on  by  the  Regional  Council  (]hair  during 
the  public  comment  period.  Handout 
materials  should  be  limited  to  one 
printed  page.  Written  comments  are  also 
invited  and  may  be  mailed  to  the 
Regional  Resource  Stewardship  Council. 
Tennessee  Valley  Authority.  400  West 
Summit  Hill  Drive,  WT  HA.  Knoxville, 
Tennessee  37902 


DATES:  The  meeting  will  be  held  on 
VVednt;sday  and  Thursday,  October  23 
and  24.  2002.  from  8:30  a.m.  to  5  p.m. 
Eastern  Standard  Time  each  day. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Downtown  Radisson,  401  West 
Summit  Hill  Drive,  Knoxville, 
Tennessee  37902,  and  will  be  open  to 
the  public  Anyone  needing  special 
access  or  accommodations  should  let 
the  contact  below  know  at  least  a  week 
in  advance 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  L  Hill.  400  West  Summit  Hill 
Drive,  WT  11  A.  Knoxville,  Tennessee 
37902,  (865)  632-2333. 

Dated  October  1,  2002. 
kalliryn  |.  (ackson, 

t\fi  utivf  Vice  Fwsidfnt.  Hiver  System 

Operations  &■  Environment,  Tennessee  Valley 

Authority 

|FR  [)o(    02-25.S07  Filed  10-7-02;  8:45  am) 

BILUNG  CODE  8120-Oe-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Review  Under  49  U.S.C.  41720  of 
United/US  Airways  Agreements 

AGENCY:  Office  of  the  Secretary-, 
Department  of  Transportation. 
ACTION:  Notice  ending  waiting  period. 

SUMMARY:  United  Air  Lines  and  U.S. 
Airways  have  submitted  agreements  to 
the  Department  for  review  under  49 
use.  41720.  That  statute  requires 
certain  types  of  agreements  between 
major  U.S.  passenger  airlines  to  be 
submitted  to  the  Department  at  least 
thirty  days  before  the  agreements' 
proposed  effective  date  and  allows  the 
Department  to  extend  the  waiting  period 
for  any  such  agreements.  The 
Department  has  completed  its  review  of 
the  United/U.S  Airways  agreements  and 
has  determined  tf)  end  the  waiting 
period  for  the  agreements.  The 
Department  has  concluded  that  the 
competitive  issues  presented  by  the 
agreements  do  not  presently  require 
further  investigation.  In  reaching  this 
conclusion,  the  Department  is  relying 
on  the  terms  of  the  agreements,  the  data 
provided  in  response  to  our  requests, 
ancHhe  two  airlines'  acceptance  of 
restrictions  imposed  by  the  Justice 
Department  that  are  intended  to  limit 
the  possibility  of  anti-competitive 
conduct. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW.. 
Washington.  DC  20590.  (202)  366-4731. 


SUPPLEMENTARY  INFORMATION:  On  July  25 
United  and  U.S.  Airways  submitted 
code-share  and  frequent  flyer  program 
reciprocity  agreements  to  us  for  review 
under  49  U.S.C.  41720.  After  informally 
reviewing  the  agreements,  we  find  that 
no  formal  investigation  of  the 
agreements  is  warranted  at  this  ftme, 
and  we  have  determined  that  we  should 
end  the  waiting  period.  The  two  airlines 
have  agreed  to  restrictions  proposed  by 
the  Justice  Department  that  are  intended 
to  limit  the  possibility  of  anti- 
competitive behavior,  and  each  airline 
has  represented  to  us  that  it  will 
continue  to  compete  independently  on 
fares  and  service  levels.  To  ensure  that 
they  abide  by  those  representations,  we 
will  monitor  closely  their  conduct  in 
implementing  the  agreements. 

Under  49  U.S.C.  41720,  certain  kinds 
of  joint  venture  agreements  among 
major  U.S.  passenger  airlines  must  be 
submitted  to  us  at  least  thirty  days 
before  their  proposed  implementation 
date.  We  may  extend  the  waiting  period 
by  150  days  with  respect  to  a  code- 
sharing  agreement  and  by  sixty  days  for 
the  other  types  of  agreements  covered 
by  the  advance-filing  requirement.  At 
the  end  of  the  waiting  period  (either  the 
thirty-day  period  or  any  extended 
period  implemented  by  us),  the  parties 
may  implement  their  agreement. 

The  statute  does  not  require  the 
parties  to  obtain  our  approval  before 
they  implement  an  agreement.  Blocking 
them  from  implementing  their 
agreement  would  normally  require  our 
issuance  of  an  order  under  49  U.S.C. 
41712  (formerly  section  411  of  the 
Federal  Aviation  Act)  in  a  formal 
enforcement  proceeding  that 
determined  that  the  agreement's 
implementation  would  be  an  unfair 
method  of  competition  and  thus  a 
violation  of  that  section.  Our  review  of 
all  agreements  submitted  under  49 
U.S.C.  41720  has  been  informal.  It  is 
analogous  to  the  review  of  major 
mergers  and  acquisitions  conducted  by 
the  Justice  Department  and  the  Federal 
Trade  Commission  under  the  Hart-Scott- 
Rodino  Act,  15  U.S.C.  18a,  since  we 
consider  whether  we  should  institute  a 
formal  proceeding  for  determining 
whether  an  agreement  would  violate 
section  41712. 

While  our  review  of  the  United/US 
Airways  agreements  has  been  informal, 
we  established  an  opportunity  for  other 
parties  to  review  redacted  copies  of  the 
United/US  Airways  agreements  and  to 
submit  comments  due  to  the  public 
interest  in  the  agreements.  67  FR  50745 
(August  5,  2002).  We  have  carefully 
considered  the  comments  filed  on  the 
agreements  as  well  as  the  agreements 
themselves  and  other  information 
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provided  to  us  by  the  parties.  We  have 
also  consiilted  with  the  Justice 
Department,  which  has  been  reviewing 
the  agreements  under  its  responsibility 
to  enforce  the  antitrust  laws.  Of  course, 
our  authority  under  49  U.S.C.  41712  to 
prohibit  unfair  methods  of  competition 
is  somewhat  broader  than  the  Justice 
Department's  authority  to  enforce  the 
antitrust  laws.  See,  e.g..  United  Air 
Lines  v.  CAB,  766  F.2d  1107  (7th  Cir. 
1985).  We  extended  the  waiting  period 
twice  in  order  to  conduct  a 
comprehensive  review  of  the 
agreements.  67  FR  54525  (August  22, 
2002);  67  FR  59328  (September  20, 
2002). 

We  have  determined  to  end  the 
waiting  period  for  the  United/US 
Airways  agreements  and  take  no  action 
at  this  time  to  prevent  the  airlines  from 
beginning  to  implement  the  agreements. 
At  the  present  time,  the  material  we 
have  reviewed  is  not  sufficient  for  us  to 
conclude  that  an  enforcement 
proceeding  under  49  U.S.C.  41712  is 
warranted.  However,  we  have  a  nimiber 
of  concerns  about  the  United/US 
Airways  agreements  and  the 
relationship  being  created  by  them.  The 
two  airlines  together  will  have  an 
industry  market  share  of  23  percent,  as 
measured  by  domestic  revenue- 
passenger-miles  ("RPMs").  In  contrast, 
the  largest  airline,  American,  has  a  17 
percent  market  share.  United  has  a  14 
percent  share,  while  U.S.  Airways  has  a 
9  percent  share.  U.S.  Airways  has  also 
been  the  primary  airline  in  the 
Northeast.  We  faiave  a  concern  that  the 
joint  venture  relationship  being  created 
by  United  and  U.S.  Airways  may  lead  to 
lessening  of  competition  between  the 
two  airljjaes  in  some  markets.  On  the 
other  hand,  the  joint  venture  will 
provide  service  benefits  for  a  number  of 
travellers  and  may  increase  competition 
in  other  markets,  if  United  and  U.S. 
Airways  have  strong  incentives  to 
compete  with  each  other.  While  there  is 
considerable  overlap  between  the 
United  and  U.S.  Airways  route 
networks,  the  code-share  arrangement 
will  enable  United  and  U.S.  Airways  to 
offer  more  integrated  connecting 
services  in  markets  not  now  served  by 
either  airline,  which  will  benefit 
consumers  traveling  in  those  markets. 
Legally  and  practically,  the  airlines' 
joint  venture  relationship  will  not  be  the 
equivalent  of  a  merger,  there  will  not  be 
a  significant  integration  of  the  airlines' 
operations,  and  each  airline  has 
represented  that  it  will  independently 
establish  its  fare  levels  and  capacity 
levels  in  its  city-pair  markets.  In 
addition,  the  fares  paid  by  passengers 
on  flights  operated  under  the  code-share 


arrangement  will  go  to  the  airline 
operating  the  flight,  even  if  the 
passenger  bought  the  ticket  vmder  the 
other  airline's  code  (the  airline 
operating  the  flight  is  the  operating 
carrier,  while  the  other  airline  is  the 
marketing  carrier).  This  should  give 
each  airline  an  incentive  to  compete 
with  its  partner  by  operating  its  own 
flights,  since  it  will  obtain  passenger 
revenues  only  when  it  is  the  operating 
carrier. 

After  examining  the  United/US 
Airways  agreements,  the  Justice 
Department  has  determined  that  it  will 
not  challenge  those  agreements  under 
the  antitrust  laws  if  United  and  U.S. 
Airways  accept  certain  restrictions  on 
their  joint  venture.  The  two  airlines 
have  accepted  those  restrictions,  as  set 
forth  in  a  letter  agreement  with  the 
Justice  Department.  These  restrictions 
primarily  bar  the  airlines  from  code- 
sharing  on  certain  nonstop  routes  and 
engaging  in  certain  pricing  conduct  that 
could  provide  a  vehicle  for  signaling 
and  collusion.  The  two  airlines  have 
also  agreed  with  the  Justice  Department 
that  each  airline  will  independently 
establish  the  terms  and  conditions  for 
its  frequent  flyer  program.  The  terms  of 
the  parties'  agreements,  with  restrictions 
set  forth  in  the  airlines'  agreement  with 
the  Justice  Department,  appear  at  this 
time  to  address  our  immediate  concerns 
with  competition  by  United  and  U.S. 
Airways.  In  reaching  our  conclusion,  we 
are  expressly  relying  on  the  airlines' 
representations  to  us  and  on  their  strict 
compliance  with  the  terms  of  their 
agreement  with  the  Department  of 
Justice. 

Under  the  agreement  with  the  Justice 
Department,  United  and  U.S.  Airways 
will  not  code-share  on  local  traffic  on 
routes  where  both  offer  nonstop  service, 
including  their  hub-to-hub  routes 
(Philadelphia-Los  Angeles,  for 
example).  They  will  not  code-share  on 
local  traffic  on  nonstop  services 
operated  to  the  same  endpoint  from 
either  Ehilles  International  Airport  or 
Reagan  Washington  National  Airport, 
except  for  Washington,  DC-LaGuardia/ 
Boston  flights.  On  routes  served  by  only 
one  of  the  two  airlines,  the  marketing 
carrier's  fares  must  be  the  same  as  the 
operating  carrier's  fares.  On  routes 
served  by  both  airlines  where  both  have 
comparable  service  (connecting  service, 
for  example),  each  airline's  fares  for 
flights  operated  by  the  other  airline 
must  be  the  same  as  the  fares  for  its  own 
flights  or  the  fares  established  by  the 
airline  operating  the  flights.  The 
marketing  airline  thus  must  charge 
either  the  same  fares  as  the  operating 
airline  or  the  fares  charged  by  the 


marketing  airline  for  its  own  flights.  On 
routes  where  one  airline  offers  nonstop 
service  and  the  other  airline  offers 
coimecting  service,  the  latter  airline's 
fares  for  the  nonstop  service  must  be  the 
same  as  the  operating  carrier's  fares. 
Finally,  United  and  U.S.  Airways  must 
continue  to  act  independently  in 
establishing  the  terms  and  conditions  of 
their  frequent  flyer  programs  and  in 
bidding  on  corporate  contracts,  although 
when  consistent  with  the  antitrust  laws 
they  may  offer  customers  the  option  of 
a  joint  bid. 

As  noted,  we  have  considered  the 
comments  submitted  on  the  agreements. 
While  many  of  them  support  the 
United/US  Airways  joint  venture, 
several  of  the  comments  argue  that  the 
joint  ventvire  will  be  anti-competitive 
and  that  we  should  institute  a  formal 
proceeding  to  investigate  its  competitive 
effects.  At  this  time  we  are  not 
persuaded  that  the  joint  venture  or  the 
agreements  would,  on  their  face,  violate 
49  U.S.C.  41712.  We  have  not  yet  seen 
evidence  that  the  agreements  will 
unreasonably  restrict  either  airline's 
incentives  and  ability  to  compete 
independently  or  would  be  likely  to 
result  in  collusion  on  fares  or  service 
levels. 

Given  ouir  strong  concern  that  the 
agreements  not  have  anti-competitive 
results,  however,  we  intend  to  monitor 
closely  their  implementation  by  United 
and  U.S.  Airways.  U  we  obtain  evidence 
that  the  airlines'  implementation  of 
their  joint  venture  is  having  an  adverse 
impact  on  competition,  we  may  take 
action  under  49  U.S.C.  41712  at  that 
time.  Furthermore,  if  United  and  U.S. 
Airways  at  any  future  time  decide  that 
they  will  no  longer  comply  with  the 
restrictions  agreed  upon  with  the  Justice 
Department,  they  will  have  created  a 
new  agreement  which  must  be 
submitted  to  us  under  49  U.S.C.  41720 
and  which  therefore  caimot  be 
implemented  until  the  end  of  a  new 
waiting  period.  The  same  will  be  true  if 
they  materially  modify  the  terms  of  the 
agreements  submitted  by  them  on  July 
25.  Under  our  established  interpretation 
of  49  U.S.C.  41720,  airlines  that 
significantly  modify  a  joint  venture 
agreement  must  submit  the  mpdified 
agreement  to  us  under  that  statute. 

We  are  continuing  to  examine  the 
similar  agreements  submitted  by  Delta, 
Continental,  and  Northwest,  which  were 
filed  one  month  after  United  and  U.S. 
Airways  submitted  their  agreements.  67 
FR  56340  (September  3,  2002). 
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Issued  in  Washington.  DC.  on  0<  lnbei  ^ 
2002 
Read  C.  Van  de  Water, 

Assistant  Secretary  tor  Aviation  and 

International  Affairs. 

|FR  Doc.  02-25523  Filed  10-7-02;  8:45  am) 

BILLING  COOe  4910-62-P 


DEPARTMEhfT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending 
Septemt>er  27,  2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisums  of  49  LI  S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application 

Docket  Sumber:  (3ST-2002-13428. 

Date  Filed  September  23,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subiect  PTC123  0205  dated  20 
September  2002.  Mail  Vote  2.36— TC123 
North  Atlantic  (except  L'SA-Malavsia). 
Expedited  Resolution  rl-r6.  Intended 
effective  date:  1  November  2U02 

Docket  Number:  OST-2002-13429. 

Date  Filed:  September  23.  2002 

Parties:  Members  of  the  International 
Air  Transport  .Association 

Subject:  PTt:i23  0206  dated  20 
September  2002.  Mail  Vote  237— TC123 
Mid  .-Mlantu:  E.xpedited  Resolutions  rl- 
rS.  PTC;i23  0207  dated  20  .September 
2002.  Mail  Vote  238— TC 123  South 
.Mlantic  E.xpedited  Resolutions  rb-rl  I. 
Intended  effective  date:  1  November 
2002 

Docket  Suinber  (),ST-2002-13432. 

Date  Filed  September  24.  2002 

Parties:  Members  of  the  international 
.Air  Transport  .Association. 

Subject  PTC:23  EL'R-SASC  0098 
dated  20  September  2002.  Europe-South 
.Asian  Subcontinent  Rescjlutions  rl-rl2. 
Minutes— PTC2 3  EL'R-SASC :  0099 
dated  20  September  2002.  Tables— 
PTC23  EUR-SASC  FARES  0038  dated 
20  .September  2002.  Intended  effective 
date    1  April  200  ( 

DoroOiy  V.  Beard, 

Federal  Register  Liaison. 

!FR  Do<    02-25.532  Filed  10-7-02:  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

agency:  Federal  .Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork.  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Information 
(ioUection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  It:R  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-dav  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  lune  12.  2002.  page  40373. 
DATES:  Comments  must  be  submitted  on 
or  before  November  7.  2002.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title  .Aviation  Medic:al  Examiner 
Program. 

Type  of  Request:  Extension  of  a 
curreritlv  approved  collection. 

OMB  Control  Sumber:  2120-0604. 

Formlsl:  FAA  Form  8520-2. 

Affected  Public:  A  total  of  450 
Aviation  Medical  Examiner  applicants. 

Abstract:  This  collection  of 
information  is  net;essary  in  order  to 
determine  applicants'  professional  and 
personel  qualifications  for  certification 
as  an  .Aviation  Medical  Examiner 
(.AME)  The  information  is  used  to 
dt!velop  the  .AME  directories  used  by 
airmen  who  must  undergo  periodic 
examinations  by  AMEs 

Estimated  Annual  Burden  Hours:  An 
estimated  225  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
.Affairs.  Office  of  Management  and 
Builget,  725  17th  Street.  NW.. 
Washington.  DC:  20503.  .Attention  F.AA 
Desk  Officer 

(A)nunents  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of  . 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 


collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected,  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  EK],  in  October  2. 
2002. 
Judith  D.  Street. 

FAA  Information  Collection  Clearance 

Officer.  Standards  and  Information  Division, 

APF-100 

[FR  Doc.  02-25594  Filed  10-7-02:  8:45  ami 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq).  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  lune  12,  2002,  page  40373. 
DATES:  Comments  must  be  submitted  on 
or  before  November  7,  2002.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Procedures  for  non-federal 
Navigational  Facilities.  FAR  171. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0014. 

Formlsj:  FAA  Form  6030-1.  6030-17, 
6790-^.  6790-5. 

Affected  Public:  A  total  of  241 3 
navigation  facility  operators. 

Abstract:  The  non-Federal  navigation 
facilities  are  electrical/electronic  aids  to 
air  navigation  which  are  purchased, 
installed,  operated,  and  maintained  by 
an  entity  other  than  the  FAA  and  are 
available  for  use  by  the  flying  public. 
These  aids  may  be  located  at  unattended 
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sites  or  airport  terminals.  The 
information  kept  is  used  by  the  FAA  to 
prove  that  the  facility  is  maintained 
within  certain  specified  tolerances. 

Estimated  Annual  Burden  Hours:  An 
estimated  33.116  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regxilatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Sti-eet.  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;.the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  October  2, 
2002. 

Judith  D.  Street, 

FAA  Information  Collection  Clearance 
Officer,  Standards  and  Information  Division, 
APF-100. 

[PR  Doc.  02-25595  Filed  10-7-02;  8:45  am) 
BILUNG  COOE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Administration 

Agency  Information  Collactlon  Activity 
UnderOMB  Review 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKNH:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 


Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  June  12,  2002,  page  40373. 
DATES:  Comments  must  be  submitted  on 
or  before  November  7,  2002.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Training  and  Qualification 
Requirements  for  Check  Airmen  and 
Flight  Instructors. 

Type  of  Request:  Extension  of  a 
currenUy  approved  collection. 

OMB  Control  Number:  2120-0600. 

Form(s):  NA. 

Affected  Public:  A  total  of  3,000 
airmen  and  flight  instructors. 

Abstract:  This  rule  establishes 
separate  requirements  for  check  airmen 
who  check  only  in  flight  simulators  and 
flight  instructors  who  instruct  only  in 
flight  simulators.  The  collection  of 
information  allows  the  FAA  to 
determine  the  compliance  to  this  rule  of 
experienced  pilots  who  would 
otherwise  qualify  as  flight  instructors  or 
check  airmen  but  who  are  not  medically 
eligible  to  hold  the  requisite  medical 
certificates. 

Estimated  Annual  Burden  Hours:  An 
estimated  12.5  hours  annually. 
ADDRESSES:  Send  conmients  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725  17th  Sti^et,  NW., 
Washington.  DC  20503,  Attention  FAA 
Desk  Officer. 

Amendments  to  PFC  Approvals 


Amendment  No.,  city,  state 


Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  Ot  tober  2. 
2002. 

ludith  D.  Street, 

F.AA  Information  Collection  Clearance 
Officer.  Standards  and  Information  Division. 
APF-100. 
(FR  Doc.  02-25596  Filed  10-7-02:  8.45'^m| 

BILUNG  COOE  4910-13-4* 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTK>n:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  August 
2002,  there  were  no  applications 
approved.  Twelve  approved 
amendments  to  previously  approved 
applications  are  listed. ^ 


SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  RFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Tide  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
190)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  (d)  of  §  158.29. 


Amendment 
approved  date 


Original  ap- 
proved net 
PFC  revenue 


Amendment 
approved  net 
PFC  revenue 


Original  esti- 
mated charge 
exp.  date 


•93-01 -C-05-TYS,  KnoxviHe.  TN  

•99-01 -C-01 -SIC.  St.  Cloud,  MN 

•97-04-1 -01 -SBP,  San  Luis  Obispo,  CA 
00-06-U-01-SBP.  San  Luis  Obispo.  CA 

99-03-C-01-MOB.  Mobile.  AL 

92-01 -C-01 -NGM.  Agana.  GU 

•93-02-C-02-NGM,  Agana.  GU  

•99-04-C-01-PNS,  Pensacote.  FL 

•93-01-1 -02-SHV.  Shreveport,  LA 
95-02-U-01-SHV.  Shreveport,  LA 
•94-02-C-02-BW1.  Baltimore.  MD 


02/08/02 
04/16/02 
06/25/02 
06/25/02 
07/15/02 
08/16/02 
08/16/02 
08/19/02 
08/20/02 
08/20/02 
08/28/02 


4,881,882 

1,147,578 

6,820,830 

NA 

5,694,289 

5,632,000 

258,408,107 

19,400,000 

29.841,353 

NA 

60.230,930 


4,453,055 

1,147,578 

6,820,830 

NA 

4,033,023 

800,00 

257,802,097 

19,400,000 

29,841 .353 

NA 

60.230,930 


02/01/97 
10/01/19 
07/01/15 
07/01/15 
10/01/04 
06/01/94 
07/01/21 
06/01/09 
05/01/16 
05/01/16 
04/01/09 


Amended  esti- 
mated charge 
exp.  date 

02/01/97 
01/01/14 
07/01/12 
07/01/12 
07/01/04 
06/01/94 
03/01/25 
09/01/07 
09/01/14 
09/01/14 
06/01/04 
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Amendments  to  PFC  Approvals— Continued 


Amendment  No.,  city,  state 


Amendment 
approved  date 


Onginal  ap- 
proved net 
PFC  revenue 


Amendment 
approved  net 
PFC  revenue 


Original  esti- 
mated charge 
exp  date 


Amended  esti- 
mated charge 
exp.  date 


9&-O3-C-02-DRO.  Durango.  CO 


08/29/02 


730.634 


1.169,258 


09/01/02 


01/01/04 


NO"E  The  amendments  denoted  by  an  astensk  (')  include  a  change  to  the  PFC  level  charged  from  $3.00  per  enplaned  passenger  to  $4.50 
per  enplaned  passenger  For  St  Cloud  MN  this  change  is  eftective  on  July  1 .  2002  For  San  Luis  Obispo,  CA.  this  change  is  effective  on  Sep- 
tember 1   2002  For  Pensacola  FL  Agana  GU  Shreveport.  LA,  and  Baltimore.  MD.  this  change  is  effective  on  November  1,  2002. 


Issued  in  Washington.  Dt^  on  October  2, 
2002. 

Barry  Molar. 

ManagtT,  Airports  Financial  Assistance 
Division. 
|FR  0(11    02-2i.^9.1  Filed  10-7-02;  8:45  ami 

BILLMG  COOE  491(>-1>-M 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  02-13469] 

Grant  of  Applications  of  Five 
Motorcycle  Manufacturers  for 
Temporary  Exemption,  and  Requests 
for  Extension  of  Temporary 
Exemption,  From  Federal  Motor 
Vehicle  Safety  Standard  No.  123 

This  notice  grants  the  apphcatiims  by 
five  motorcycle  manufacturers  fur  either 
a  temporary  e.xemption  of  two  years 
from  d  requirement  of  S5  2.1  (Table  1) 
of  Federal  Motor  Vehicle  Safety 
Standard  No.  123  Motorcycle  Controls 
and  Displavs.  or  for  an  extension  of  two 
years  of  an  existing  temporary 
exemption  from  such  requirement  The 
applicants  assert  that  "compliance  with 
the  standard  would  prevent  the 
manufacturer  from  selling  a  motor 
vehicle  with  an  overall  level  of  safety  at 
least  equal  to  the  overall  safety  level  of 
nonexempt  vehicles."  49  U.S.C.  Sec. 
30113(b)(3)(iv) 

The  manufacturers  who  have  applied 
for  a  temporary  e.xemption  are  CP! 
Motor  Co.  of  Ta-Li  City.  Taiwan  (CPl). 
for  the  Motorrad  |T  125  (Mosicito): 
American  Suzulci  Motor  Corporation, 
Brea,  California,  on  behalf  of  Suzuki 
Motor  Corporation  of  fapan.  for  the 
Suzuki  AN650.  and  MaJaguti  USA, 
Miami.  Florida,  on  behalf  of  Malaguti 
S.p.A.  of  Bologna.  Italy,  for  the  Ciak  150 
cc  and  F-18  150  cc  motor  scooters.  The 
manufacturers  who  have  applied  for  an 
extension  of  an  existing  exemption  are 
Aprilia,  U.S.A.  Inc..  Woodstock,  Ga.  for 
the  Aprilia  Scarabeo  150  (NHTSA 
Temporary  Exemption  No.  99-9. 
expiring  October  1,  2002  (see  64  PR 
44264.  65  PR  1225.  and  66  FR  59519)); 
and  American  Honda  Motor  Company. 
Inc.,  Torrance.  California,  for  the  Honda 


NSS250(NHTSA  Temporary  Exemption 
No.  EX  2000-2.  expiring  November  1, 
2002.65  FR  69130). 

Because  the  safety  issues  raised  by 
petitions  for  renewal  of  exemptions  are 
identical  to  those  raised  in  the  initial 
petitions  by  these  manufacturers,  and 
because  these  issues  are  identical  to 
those  raised  by  the  manufacturers 
petitioning  for  an  exemption  for  the  First 
time,  we  have  decided  to  address  all  the 
petitions  in  a  single  notice.  Further, 
given  the  opportunity  for  public 
comment  on  these  issues  in  the  years 
1998-2001  (which  resulted  only  in 
comments  in  support  of  the  petitions), 
we  have  concluded  that  a  further 
opportunity  to  comment  on  the  same 
issues  is  not  likely  to  result  in  any 
substantive  submissions,  and  that  we 
may  proceed  to  decisions  on  these 
petitions.  See,  e.g.,  most  recently  Aprilia 
and  Honda  (66  FR  59519)  and  Aprilia 
(65  FR  1225). 

The  Reason  Why  the  Applicants  Need 
a  Temporary  Exemption 

The  problem  is  one  that  is  common  to 
the  motorcycles  covered  by  the 
applications.  If  a  motorcycle  is 
produced  with  rear  wheel  brakes,  S5.2.1 
of  Standard  No.  123  requires  that  the 
brakes  be  operable  through  the  right  foot 
control,  although  the  left  handlebar  is 
permissible  for  motor-driven  cycles 
(Item  11.  Table  1).  Motor-driven  cycles 
are  motorcycles  with  motors  that 
produce  5  brake  horsepower  or  less.  The 
five  manufacturers  petitioned  to  use  the 
left  handlebar  as  the  control  for  the  rear, 
brakes  of  certain  of  their  motorcycles 
whose  engines  produce  more  than  5 
brake  horsepower.  The  frame  of  each  of 
these  motorcycles  has  not  been  designed 
to  mount  a  right  foot  operated  brake 
pedal  (i.e.  these  scooter-type  vehicles 
which  provide  a  platform  for  the  feet 
and  operate  only  through  hand 
controls).  Applying  considerable  stress 
to  this  sensitive  pressure  point  of  the 
frame  could  cause  failure  due  to  fatigue 
unless  proper  design  and  testing 
procedures  are  performed. 

Absent  an  exemption,  the 
manufacturers  will  be  unable  to  sell  the 
motorcycle  models  named  above 


because  the  vehicles  would  not  fully 
comply  with  Standard  No.  123. 

Arguments  Why  the  Overall  Level  of 
Safety  of  the  Vehicles  To  Be  Exempted 
Equals  or  Exceeds  That  of  Non- 
Exempted  Vehicles 

As  required  by  statute,  the  petitioners 
have  argued  that  the  overall  level  of 
safety  of  the  motorcycles  covered  by 
their  petitions  equals  or  exceeds  that  of 
a  non-exempted  motor  vehicle  for  the 
following  reasons.  All  vehicles  for 
which  petitions  have  been  submitted  are 
equipped  with  an  automatic 
transmission.  As  there  is  no  foot- 
operated  gear  change,  the  operation  and 
use  of  a  motorcycle  with  an  automatic 
transmission  is  similar  to  the  operation 
and  use  of  a  bicycle,  and  the  vehicles 
can  be  operated  without  requiring 
special  training  or  practice. 

CPI  is  manufacturing  the  Moskito  125 
(JT125)  under  contract  with  Motorrad 
und  Zweiradwerk  GmbH  of  Germany, 
which  has  completed  certification 
testing  of  the  vehicle.  CPI  will  affix  a 
certification  of  compliance  with  the 
Federal  motor  vehicle  safety  standards 
as  the  manufacturer  of  the  Moskito  125, 
and  then  ship  the  motorcycles  directly 
to  Motorrad  of  North  America  for  sale  in 
the  United  States. 

According  to  CPI,  the  JT125  provides 
an  equivalent  overall  level  of  safety  to 
a  complying  vehicle  because  its 
operation  is  similar  to  that  of  a  bicycle, 
and  the  use  of  a  left-hand  lever  for  the 
rear  brake  is  highly  intuitive  and  easy  to 
use.  The  use  of  the  left  handlebar  for  the 
rear  brake  control  on  scooters  is  more 
natural  and  quicker  for  a  scooter  rider 
than  the  rider's  foot  searching  for  the 
correct  position  on  a  pedal  to  operate 
the  brakes.  In  addition,  "additional 
benefit  is  provided  by  the  reduced 
probability  of  inadvertent  wheel  locking 
in  an  emergency  braking  situation, 
which  comes  fttjm  increased  sensitivity 
to  brake  feedback  with  the  hand  lever." 

American  Suzuki  informed  us  that  its 
AN650  "can  easily  meet  the  braking 
performance  requirements  in  FMVSS 
122,"  and  enclosed  a  test  report  in 
support.  It  also  compared  the 
performance  of  the  AN650  with  the 
somewhat  lighter  GSF600S  motorcycle, 
which  is  equipped  with  rear  brakes  that 
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are  operable  using  a  right  foot  control, 
and  found  the  br^ng  performance 
"very  similar." 

Malaguti  submitted  its  models  to 
Clark  Engineering  for  braking 
performance  tests,  and  enclosed  a  test 
report  in  support  of  its  petition.  It 
asserted  that  the  Ciak  150  cc  and  F-18 
150  cc  meet  the  braking  requirements  of 
ECE  93/14  as  well. 

In  its  earlier  petitions,  Aprilia  cited 
tests  performed  by  Carter  Engineering 
on  a  similar  Aprilia  scooter  to  support 
its  statement  that  "a  motor  vehicle  with 
a  hand-operated  rear  wheel  brake 
provides  a  greater  overall  level  of  safety 
than  a  nonexempt  vehicle."  See 
materials  in  Docket  No.  NHTSA  98- 
4357.  According  to  Aprilia,  a  rear  wheel 
hand  brake  control  allows  riders  to 
brake  more  quickly  and  securely,  it 
takes  a  longer  time  for  a  rider  to  find 
and  place  his  foot  over  the  pedal  and 
apply  force  than  it  does  for  a  rider  to 
reach  and  squeeze  the  hand  lever,  and 
there  is  a  reduced  probability  of 
inadvertent  wheel  locking  in  an 
emergency  braking  situation.  Aprilia 
provided  copies  of  its  own  test  reports 
on  a  similar  exempted  model,  the 
Habana,  dated  March  1,  2001,  and  May 
1,  2001,  which  have  been  placed  in 
Docket  No.  NHTSA-01-10257.  In  its 
latest  petition,  it  stated  that  it  has 
received  no  wrritten  complaints  relating 
to  the  brake  operation  of  the  Scarabeo 
150s  which  it  has  imported  and  sold 
imder  NHTSA  Temporary  Exemption 
No.  99-9. 

Aprilia  also  pointed  out  that 
European  regulations  allow  motorcycle 
manufactiirers  the  option  of  choosing 
rear  brake  application  through  either  a 
right  foot  or  left  handlebar  control,  and 
that  Australia  permits  the  optional 
locations  for  motorcycles  of  any  size 
with  automatic  transmissions. 

Honda  informed  us  that  "the  NSS250 
can  easily  meet  the  braking  performance 
requirements  of  both  FMVSS  122  and 
ECE  78,"  and.  therefore,  that  "This 
braking  system  provides  the  NSS250 
with  an  overall  safety  level  exceeding 
*   *   *  nonexempted  vehicles."  Honda 
will  also  offer  the  NSS250  with  optional 
ABS  for  the  purpose  of  a  marketability 
evaluation. 

In  support  of  its  pe  Jtion,  Honda 
encloseid  copies  of  a  second 
effectiveness  service  brake  system  test 
conducted  in  accordance  with  S5.3  of 
Standard  No.  122,  demonstrating  that 
the  NSS250  easily  stopped  within  the 
maximum  distances  specified  at  speeds 
of  3D  and  65  mph,  as  well  as  a  test 
showing  compUance  with  ECE  78. 


Arguments  Why  an  Exemption  Would 
be  in  the  Public  Interest  and  Consistent 
With  the  Objectives  of  Motor  Vehicle 
Safety 

CPI  argued  that  its  scooter  is  intended 
for  low  speed  urban  use  and  that  it 
expects  that  these  vehicles  will  be  used 
mostly  in  congested  traffic  conditions. 
The  JT125  provides  a  more  natural 
braking  response  because  of  its 
automatic  transmission  and  platform 
configuration.  The  vehicle  provides 
"enhanced  safety,  environmentally 
clean  and  fuel  efficient,  safe,  convenient 
urban  transportation.  The  emissions  of 
the  JTl25's  "very  small  engine"  have 
been  demonstrated  to  be  lower  than 
large  motorcycles,  an  alternative  means 
of  transportation. 

American  Suzuki  argued  that  the  level 
of  safety  of  the  AN650  is  at  least  equal 
to  that  of  vehicles  certified  to  meet 
Standard  No.  123.  In  its  opinion, 
scooters  like  the  AN650  "are  of  interest 
to  the  public  [as]  evidenced  by  *  *   * 
the  favorable  public  conunent  on 
[similar]  exemption  requests  and  the 
number  of  scooters  sold  under  the 
granted  exemptions." 

In  Malaguti's  opinion,  its  scooters 
provide  a  "much  more  natural  braking 
response  by  the  rider  than  non- 
exempted  vehicles."  The  exemption 
would  also  be  in  the  public  interest 
"because  Malaguti  is  promoting 
envirorunentally  clean  and  efficient 
urban  transportation." 

Aprilia  asserted  in  its  initial  requires 
for  exemption  that  "the  public  interest 
would  be  served  with  the  granting  of  the 
exemption  because  the  Scarabeo  150 
provides  enhanced  safety  as  well  as 
envirorunentally  friendly,  fuel-efficient, 
convenient  urban  transportation." 
According  to  Aprilia,  its  initial  assertion 
is  supported  by  feedback  from  initial 
customers.  It  has  enclosed  conunents 
from  Scarabeo  150  customers  touting 
the  speed  and  handling  of  the 
motorcycle,  and  a  magazine  article 
commenting  that  it  is  "the  perfect 
vehicle  for  stop-and-go  traffic." 

An  exemption  would  be  in  the  public 
interest  because  the  Scarabeo  150  is 
intended  for  low-speed  urban  use,  and 
"it  is  expected  that  it  will  be  used 
predominantly  in  congested  traffic 
areas."  Further,  the  design  of  the  vehicle 
has  been  tested  by  long  use  aroimd  the 
world,  and  "neither  consumer  groups 
nor  government  authorities  have  raised 
safety  concerns  about  this  design."  For 
this  reason,  Aprilia  argues  that  an 
exemption  would  also  be  consistent 
with  the  objectives  of  motor  vehicle 
safety. 

In  support  of  its  argument  that  an 
exemption  would  be  in  the  public 


interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety, 
Honda  reiterated  its  certainty  "that  the 
level  of  safety  of  the  NSS25d  is  equal  to 
similar  vehicles  certified  under  FMVSS 
No.  123.  *    *    *" 

NHTSA's  Decisions  on  the  Applications 
and  Request 

It  is  evident  that,  unless  Standard  No. 
123  is  amended  to  permit  or  require  the 
left  handlebar  brake  control  on 
motorscooters  with  more  than  5  hp,  the 
petitioners  will  be  unable  to  sell  their 
motorcycles  if  they  do  not  receive  a 
temporary  exemption  from  the 
requirement  that  the  right  foot  pedal 
operate  the  brake  control.  It  is  also 
evident  from  the  previous  grants  of 
similar  petitions  by  Aprilia,  Honda,  and 
others,  that  we  have  repeatedly  found 
that  the  motorcycles  exempted  from  the 
brake  control  location  requirement  of 
Standard  No.  123  have  an  overall  level 
of  safety  that  equals  or  exceeds  that  of 
nonexempted  motorcycles. 

CPI  argued  that  an  exemption  would 
be  in  the  public  interest  because  it 
would  make  available  a  low-emission, 
fuel  efficient,  convenient  means  of 
lu-ban  transportation  in  congested  traffic 
conditions.  Thus,  it  appears  to  us  that 
use  of  the  JT125  would  reduce  both 
pollution  and  congestion  on  city  streets. 
We  note  its  remark,  too.  that  "neither 
consumer  groups  nor  goverimiental 
authorities  have  raised  any  safety 
concerns  as  a  result  of  this  design." 

American  Suzuki's  argument  that  an 
exemption  would  be  in  the  public 
interest  because  of  the  comments  in 
support  of  previous  exemption  requests 
for  similar  scooter-type  vehicles  is  a 
valid  one,  absent  any  data  indicating 
that  the  overall  level  of  safety  is  not  at 
least  equal  to  that  of  complying 
vehicles. 

Malaguti's  argiiments  are  similar  to 
those  of  other  petitioners  regarding 
braking  response  and  enhancing  the 
enviroimient  and  urban  transportation. 

Aprilia's  argument  that  an  exemption 
for  the  Habana  1 50  would  be  in  the 
public  interest  because  of  its  probable 
use  in  congested  urban  areas  is  equally 
applicable  to  the  Scarabeo  150.  as  is  its 
arguments  that  use  of  such  vehicles 
worldwide  has  raised  no  vehicle  safety 
issues  related  to  location  of  brake 
controls.  Honda  reiterated  its  belief  that 
overall  the  NSS250  is  as  safe  as  a 
conforming  motorcycle.  We  note  that  its 
original  request  in  2000  for  exemption 
from  Standard  No.  123  for  this  model 
was  supported  by  approximately  40 
commenters  (See  66  FR  69130).  This 
response  to  our  request  for  comments 
indicates  a  great  public  interest  in 
scooter-type  vehicles  and  a  belief  of  the 
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commentprs  that  such  vehu  l»'s  have  a 
place  in  the  natinn's  overall  private- 
vehicle  transportation  fleet 

In  consideration  uf  the  for^■^olIlg,  we 
herebv  find  that  the  petitioners  have 
met  their  burden  of  persuasion  that  to 
require  compliance  with  Standard  No 
IJ  <  would  prevent  these  manufai  turers 
from  selling  a  motor  vehie  le  with  an 
overall  level  of  safety  at  least  equal  to 
the  overall  safetv  level  of  nonexempt 
vehicles   We  further  find  that  a 
temporar\'  exemption  is  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safetv. 
Therefore: 

1  ("PI  Motor  ('o   is  herebv  granted 
NHTSA  Temporarv  Exemption  No 
EX02-1  from  the  requirements  of  item 
11.  column  1.  table  1  of  49  f :FR  571  1.^,! 
Standard  .\'o.  12,i  Motorcycle  (Mntrols 
and  Displavs.  that  the  rear  wheel  brakes 
be  operable  through  the  right  foot 
control  This  exemptnm  (overs  only  the 
Motorrad  1T125  (Moskito)  and  expires 
on  October  1,  2004 

2  Suzuki  Motor  Corporation  is  herebv 
granted  NHTSA  Temporarv  Exemption 
No  EX02-2  from  the  requirements  of 
item  11,  column  2.  table  1  of  49CFR 
571  123  Standard  No    12J  Motorcvclr 
Controls  and  Displavs.  that  the  rear 
braltes  be  operable  through  the  right  foot 
control.  This  exemption  applies  onlv  to 
the  Suzuki  A.N650.  and  will  expire  on 
October  1.  2004 

3.  Malaguti  S  p  A.  is  herebv  granted 
NHTSA  Temporarv  E.xemption  No. 
EX02-3  from  the  requirements  of  item 
11.  column  2,  table  1  of  49  CFR  571  123 
Standard  No   123  Stotorcycle  Controls 
and  Displavs,  that  the  rear  wheel  brakes 
be  operable  through  the  nght  foot 
control.  This  exemption  covers  only  the 
Ciak  150  cc  and  F-18  cc.  and  expires  on 
October  1.  2004 

4   NHTSA  Temporarv  Exemption  No 
99-9,  exempting  Apriha  L'SA  Inc.  from 
the  requirements  of  item  1 1.  column  2. 
table  1  of  49  CFR  571  123  Standard  No 
123  Motorcycle  Controls  and  Displavs. 
that  the  rear  wheel  brakes  be  operable 
through  the  right  foot  control,  is  hereby 
extended  to  expire  on  October  1,  2004 
This  exemption  applies  only  to  the 
Aprilia  Scarabeo  150 

5.  NHTSA  Temporary  Exemption  No. 
EX2001-8,  exempting  American  Honda 
Motor  Co.,  Inc  ,  from  the  requirements 
of  item  11,  column  2.  table  1  of  49  CFR 
571.123  Standard  No.  123  Motorcycle 
Controls  and  Displays,  that  the  rear 
brakes  be  operable  through  the  right  foot 
control,  is  hereby  extended  to  expire  on 
October  1,  2004.  This  exemption  applies 
only  to  the  Honda  NSS250. 

(49  U.S.C.  30113.  delegation  of  duthontv  at 
49  CFR  1  50) 


Nsiicil  .III  ()(  tuber  ,t.  2002. 
leffrev  W.  Runge. 
Ailninii^trdtur 

[VK  Dm     0^-J-,.">J2  lil.'ii  10-:- -02;  H:4.t  am) 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Cemeteries 
and  (Memorials;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
IVA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Advisory 
Committee  on  (Cemeteries  and 
Memorials  will  be  held  October  28-31, 
2002.  at  the  Department  of  Veterans 
.•\ffairs  Central  Office,  810  Vermont 
Avenue.  NVV  .  Washington,  DC.  On 
October  28.  the  meeting  will  be  held  in 
Room  930  beginning  at  9  a.m.  and 
concluding  at  3:30  p.m.  On  (October  29 
and  .Ui.  the  meeting  will  be  held  in 
Room  t)30,  and  at  several  cemetery  sites, 
beginning  at  H  a.m.  and  concluding  at  5 
p  in.  On  ()ctober  31,  the  meeting  will  be 
held  in  Room  930  beginning  at  8  a.m. 
and  concluding  at  noon.  The  meeting  is 
open  to  the  public. 

The  purpose  of  the  Committee  is  to 
advise  the  St?cretary  of  Veterans  Affairs 
on  the  administration  of  national 
c  emeteries,  soldiers'  lots  and  plots,  and 
the  selection  of  new  national  cemetery 
sites,  the  erection  of  appropriate 
memorials,  and  the  adequacy  of  Federal 
burial  benefits.  The  Committee  will 
make  recommendations  to  the  Secretary 
regarding  these  activities. 

On  October  28,  new  appointees  to  the 
Committee  will  receive  an  orientation 
briefing  on  the  VA,  the  National 
(Cemetery  Administration  (NCA),  the 
Federal  Advisory  Committee  Act 
(FAtCA),  and  their  roles  and 
responsibilities  as  Committee  members. 
On  October  29,  the  Committee  will 
ret:eive  updates  on  NCA's  "National 
.Shrine  Commitment"  as  it  relates  to 
historic  preservation  issues.  The 
Committee  will  travel  to  Baltimore  and 
Loudon  Park  National  Cemeteries  to 
view  monuments  and  structures  at  those 
two  historic  cemeteries.  On  October  30, 
the  Committee  will  be  briefed  on  new 
cemetery  construction,  the  State 
Cemetery  Grants  Program,  legislative 
initiatives,  and  other  issues  related,  to 
the  administration  and  maintenance  of 
national  cemeteries.  The  Committee  will 
also  visit  Arlington  National  Ometery. 
On  October  31,  the  Committee  will 
conclude  with  discussions  of  any 
unfinished  business,  make  program 
recommendations,  and  future  meeting 
sites  and  agenda  topics. 


Anv  member  of  the  public  wishing  to 
attend  the  meeting  is  requested  to 
contact  Ms.  Paige  Lowther,  Designated 
Federal  Officer,  at  (202)  273-5164.  The 
Committee  will  accept  written 
comments.  Comments  can  be 
transmitted  electronically  to  the 
Committee  at  paige.lowther@mail.va.gov 
or  mailed  to  National  Cemetery 
Administration  (40),  810  Vermont 
Avenue.  NW.,  Washington,  DC  20420, 
In  the  letter,  the  writers  must  identify 
themselves  and  state  the  organizations, 
associations  or  person(s)  they  represent. 

Ddtfd:  September  27,  2002. 
Nora  E,  Egan, 

(.lommiltee  Management  Officer. 
|FR  [Jor.  02-25497  Filed  10-7-02;  8:45  ami 
BILUNG  CODE  8320-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

President  Task  Force  To  improve 
Health  Care  Delivery  for  Our  Nation's 
Veterans;  Notice  of  IMeeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  President's 
Task  Force  to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans  is 
scheduled  for  Wednesday,  October  9, 
2002.  beginning  at  9  a.m,  and 
adjourning  at  5  p.m.  The  meeting  will 
be  held  in  the  Jefferson  Ballroom  of  the 
Radisson  Hotel  Old  Tovm,  901  North 
Fairfax  Street.  Alexandria,  VA  and  is 
open  to  the  general  public. 

The  purpose  of  the  President's  Task 
Force  to  Improve  Health  Care  for  Our 
Nation's  Veterans  is  to: 

(a)  Identify  ways  to  improve  benefits 
and  services  for  Department  of  Veterans 
Affairs  (VA)  beneficiaries  and 
Department  of  Defense  (DoD)  military 
retirees  who  are  also  eligible  for  benefits 
from  VA,  through  better  coordination  of 
the  activities  of  the  two  departments; 

(b)  Identify  opportunities  to  remove 
barriers  that  impede  VA  and  DoD 
coordination,  including  budgeting 
processes,  timely  billing,  cost 
accounting,  information  technology,  and 
reimbursement;  and 

(c)  Identify  opportunities  through 
partnership  between  VA  and  DoD,  to 
maximize  the  use  of  resources  and 
infrastructure,  including  buildings, 
information  technology  and  data  sharing 
systems,  procurement  of  supplies, 
equipmeat  and  services. 

The  morning  and  afternoon  sessions 
will  be  a  discussion  of  format  and  issues 
for  the  Final  Report  to  the  President. 

Interested  persons  can  provide 
written  comments  to  Mr.  Dan  Amon, 
Communications  Director,  President's 
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Task  Force  to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans,  1401 
Wilson  Boulevard,  4th  Floor,  Arlington, 
Virginia  22209. 
I  Dated:October  1,  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[PR  Doc.  02-25495  Filed  10-7-G2;  8:45  am] 

BILLING  CODE  8320-01-11 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Vetsrans'  Advisory  Committee  on 
Rehabilitation  (VACOR);  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Veterans'  Advisory 
Committee  on  Rehabilitation  will  be 
held  on  November  13-14,  2002,  from  9 
a.m.  until  4:30  p.m.  on  both  days  at  the 
Department  of  Veterans  Affairs,  &10 


Vermont  Avenue,  NW.,  Washington, 
DC.  On  November  13,  the  meeting  will 
be  held  in  Room  730  and  on  November 
14,  the  meeting  will  be  held  in  Room 
930.  Both  meeting  sessions  will  be  open 
to  the  public. 

The  purpose  of  the  Conmiittee  is  to 
provide  advice  to  the  Secretary  of 
Veterans  Affairs  on  the  rehabilitation 
needs  of  disabled  veterans  and  the 
administration  of  VA's  rehabilitation 
programs. 

On  the  morning  of  November  13th, 
the  meeting  will  begin  with  presentation 
of  Certificates  of  Appointments  to  newly 
appointed  Conunittee  members.  Then, 
the  Committee  will  receive  an  update 
regarding  the  current  status  of  the 
Vocational  Rehabilitation  and 
Employment  program.  In  the  afternoon, 
the  Committee  will  receive  a  briefing 
regarding  Traimiatic  Brain  Injury 
services  available  through  the  VA 
Physical  Medicine  and  Rehabilitation 
program. 

On  the  morning  of  November  14th, 
General  Counsel  will  provide  the 
Committee  with  a  briefing  on  the  Ethics 


Guidelines  for  Special  Government 
Employees.  Then,  the  Committee  will 
receive  a  briefing  regarding  the 
Compensated  Work  Therapy,  Incentive 
Therapy  and  Transitional  Residence 
programs.  In  the  afternoon,  the 
Committee  will  receive  a  briefing 
concerning  Blind  Rehabilitation 
Services  available  though  the  Veterans 
Health  Administration.  The  meeting 
will  conclude  with  a  discussion  of 
future  meeting  dates,  agenda  items  and 
recommendations. 

Any  member  of  the  public  wishing  to 
attend  the  meeting  should  contact  Ms. 
Alison  O.  Rosen,  Department  of 
Vetersms  Affairs,  Veterans  Benefits 
Administration  (28),  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420,  at 
(202)  273-7268. 

Dated;  September  27,  2002. 
By  direction  of  the  Secretary: 

Nora  E.  Egan, 

Committee  Management  Officer. 

[PR  Doc.  02-25496  Filed  10-07-02;  8:45  am] 

BILUNG  CODE  8320-01 -M 


Tuesday, 
October  8,  2002 


Part  n 


Department  of  the 
Treasury 


Bureau  of  Alcohol,  Tobacco,  and  Firearms 


27  CFR  Parts  4,  5,  7,  and  13 
Organic  Claims  in  Labeling  and 
Advertising  of  Alcohol  Beverages  (2002R- 
288P);  Final  Rule  and  Proposed  Rule 
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DEPARTMEf^  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

27  CFR  Parts  4,  5,  7.  and  13 

rr.D.  ATF-483] 

RIN  1512-AC87 

Organic  Claims  in  labeling  and 
Advertising  of  Alcohol  Beverages 
(2002R-288P) 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Treasury  decision;  temporary- 
rule. 

SUMMARY:  .^TF  amends  the  alcohol 
labeling  and  advertising  rules  to  cross- 
reference  the  United  States  Department 
of  Agriculture's  (U.SDA)  National 
Organic  Program  (NOP)  rules  Anv 
alcohol  beverage  labeled  or  advertised 
with  an  organic  claim  must  comply  with 
both  NOP  rules  admmistered  by  L'SDA 
and  the  applicable  rules  administered 
bv  ATF  Elsewhere  in  this  separate  part. 
.•\TF  invites  comments  on  this 
temporarv  rule  We  will  accept 
comments  during  the  60-day  period 
following  publication  of  the  rule 
EFFECTIVE  DATE:  The  effective  date  is 
October  21.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Evanchec.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Alcohol  Inibeling 
and  Formulation  r3ivision.  650 
Massachusetts  .Avenue,  .WV  . 
Washington,  DC  20226;  telephone  202- 
927-8140;  e-mail 
RIEvanchfC9jatfhq  atf.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

ATF  s  Authority  To  Regulate  Labeling 
and  Advertising 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  about  a  product's  identity 
and  prohibits  the  use  of  deceptive 
information  on  such  labels.  At  27  U.S.C. 
205(fl.  the  F.\A  .Act  prohibits  deceptive 
advertising  The  FAA  .Act  also 
authorizes  .ATF  to  issue  regulations  to 
carr\  out  the  .Acts  provisions. 
Regulations  in  27  CFR  parts  4,  5.  and  7 
set  forth  the  rules  for  labeling  and 
advertising  of  w  ine,  distilled  spirits,  and 
malt  beverages,  respectively 
Regulations  in  27  CFR  part  13  set  forth 
rules  for  approval,  denial,  and 
revocation  of  labels  and  for  appeals  of 
our  decisions  on  such  issues. 


Drgiinic  Foods  Production  Act  of  1990 

Untier  the  Organic  Foods  Production 
Act  of  1990  (OFPA),  7  U.S.C.  6501  et 
seq  .  the  I'SD.A  has  authority  over 
agricultural  products  sold,  labeled,  or 
represented  (including  those  advertised) 
with  organic  claims  The  OFPA  applies 
to  alcohol  beverages,  so  producers  and 
importers  of  wine,  spirits,  and  malt 
beverages  who  comply  with  its  rules 
may  make  organic  claims  about  their 
products  The  USDA  office  responsible 
for  administering  the  OFPA  is  the 
Agricultural  Marketing  Service  (AMS). 
On  December  21.  2000.  AMS  published 
its  final  mie  establishing  the  NOP.  The 
final  rule,  beginning  at  65  FR  80548, 
amended  USDA  regulations  in  title  7, 
Code  of  Federal  Regulations,  by  adding 
a  new  part  205— National  Organic 
Program 

AMS  regulations  apply  to  all  domestic 
and  imported  products  that  make 
organic  claims.  However,  in  drafting 
their  rules,  the  AMS  used  terms  specific 
to  non-alcohol  food  labels,  such  as 

principal  display  panel."  "information 
panel.  "  and  "ingredient  list"  to  refer  to 
positions  on  the  label.  On  the  NOP  Web 
site  (http://v^ivw. ams.usda.gov/ nop], 
AMS  provides  guidance  for  placement 
of  required  and  optional  information 
related  to  organic  claims  on  other  types 
of  packaging,  such  as  alcohol  beverage 
labels 

The  OFPA  and  implementing 
regulations  provide  civil  and  criminal 
penalties  for  improper  use  of  organic 
claims.  AMS  has  sole  authority  to 
administer  and  enforce  the  NOP  rules. 
Those  rules  became  effective  on 
February  20.  2001,  and  all  labels  and 
representations,  including 
advertisements,  that  make  organic 
claims  must  comply  with  the  rules  by 
October  21.  2002. 

Prior  A  TF  Policy  on  Organic  Claims  on 
Alcohol  Beverages 

Before  the  NOP  regulations  were 
published,  we  allowed  importers  and 
producers  to  c;laim  their  alcohol 
beverage  products  were  made  from 
organically  grown  raw  materials  if  the 
applicant  for  label  approval  provided 
documentation  of  organic  certification 
by  a  recognized  certifying  agency  or 
State  or  ftireign  government.  We 
enunciated  our  organic  claims  policy  in 
our  puhlic:ation.  Compliance  Matters 
95-2  {http://^^^\^^v.atf  treas.gov/pub/ 
alctob_pub/  comp952  htm). 

.After  publication  of  the  NOP 
regulations,  we  announced  a  new  policy 
on  organic  claims  in  our  Alcohol  & 
Tobacco  Newsletter  of  March  2001 
[http://v\'ww.atf.  treas.gov/pub/ 
alctobj}uh/mar200 lnewsltr02.htm].  We 


stated  that  our  approval  of  labels  with 
organic  claims  did  not  indicate 
compliance  with  the  NOP. 

Based  upon  the  NOP-required 
compliance  date  of  October  21,  2002. 
approval  of  any  label  that  makes  organic 
claims  but  does  not  comply  with  such 
rules  will  be  revoked  by  operation  of 
regulations  as  of  October  21,  2002. 

ATF  Policv  on  Organic  Claims  on 
Alcohol  Beverages  Under  the  NOP 

We  have  entered  into  a  Memorandum 
of  Understanding  with  AMS  on  a 
number  of  questions  related  to  the 
agencies'  responsibilities  with  respect  to 
alcohol  beverage  labels  and  advertising 
that  contain  organic  claims.  ATF  will 
refer  any  Certificate  of  Label  Approval 
(COLA)  or  Certificate  of  Exemption  from 
Label  Approval  application  that  makes 
an  organic  claim  to  AMS  for  a 
determination  as  to  whether  the  label 
complies  with  NOP  rules.  If  AMS 
advises  us  that  the  label  complies  with 
its  rules,  we  will  complete  our 
customary  review  of  the  COLA  or 
Exemption  application  and  take 
appropriate  action.  If  AMS  advises  us 
that  the  label  does  not  comply  with  its 
rules,  we  will  return  the  COLA  or 
Exemption  application  to  the  applicant 
for  correction,  since  the  label  would 
mislead  consumers. 

When  ATF  approves  a  label,  we 
presume  the  contents  of  the  bottle  that 
uses  the  label  will  be  as  described  on 
the  label.  If  the  contents  do  not  conform 
to  the  description  on  the  label,  the 
product  is  mislabeled  in  violation  of  the 
FAA  Act  and  must  not  be  sold  in 
interstate  commerce  under  ATF- 
administered  rules.  This  has  always 
been  true  for  any  label  claim,  and  we 
want  to  confirm  this  policy  as  it  applies 
to  organic  claims  on  labels.  For 
example,  if  we  approve  a  label  for  a  beer 
made  from  organically  grown  barley  and 
the  grower  of  the  barley  loses  its  organic 
certification,  the  brewer  must  not  use 
the  approved  label  on  beer  made  from 
barley  that  was  grown  after  the  grower 
lost  its  certification.  We  will  take  action 
on  such  violations  under  the  FAA  Act 
and  will  refer  the  labels  and  pertinent 
information  to  AMS.  Aside  from 
whether  a  label  or  advertisement 
conforms  with  the  NOP.  ATF  will 
continue  to  review  labels  under  existing 
regulations  to  ensure  that  organic 
claims,  as  presented,  are  not  likely  to 
mislead  or  deceive  consumers  as  to  the 
identity  of  the  products. 

Products  Without  COLAs  or  Certificates 
of  Exemption  From  Label  Approval 

There  are  certain  situations  when 
ATF  does  not  issue  a  COLA  or  a 
Certificate  of  Exemption  from  Label 
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Approval.  Examples  are  malt  beverages 
that  are  bottled  in  or  shipped  into  a 
State  that  does  not  have  similar  State 
law  to  the  FAA  Act  and  wines  that 
contain  less  than  7  percent  alcohol  by 
volume,  since  such  wines  are  not 
covered  under  the  FAA  Act.  In  these 
cases,  the  NOP  rules  continue  to  apply. 

Advertising 

ATF  also  has  jurisdiction  over 
advertising  of  alcohol  beverages,  but 
does  not  require  pre-approval  of 
advertising.  If  we  discover  any 
misleading  use  of  organic  claims  in 
alcohol  beverage  advertising,  we  will 
treat  these  violations  the  same  as  any 
other  violations  involving  misleading 
information  in  advertising.  We  will  also 
refer  our  findings  to  the  NOP  for  its 
further  action. 

Regulatory  Changes 

ATF  amends  its  regulations  in  parts  4, 
5,  7,  and  13  to  recognize  the  NOP's 
authority  to  regulate  any  organic  claims 
on  labels  of  alcohol  beverages.  We  add 
7  CFR  205  to  the  list  of  related 
regulations  in  each  part.  We  add  a  new 
section  to  parts  4,5,  and  7  to  confirm 
that  we  will  allow  organic  clain:is  in 
labeling  and  advertising  of  alcohol 
beverages  as  long  as  they  conform  to  the 
requirements  of  the  NOP. 

In  part  13,  we  add  a  section  to  reflect 
our  reliance  on  AMS  for  determinations 
concerning  organic  claims  on  labels  and 
to  direct  persons  who  wish  to  appeal 
any  AMS  determinations  that  affect 
labels  to  the  proper  office  of  AMS.  We 
also  amend  §  13.51  to  clarify  that  labels 
may  be  revoked  by  operation  of  laws 
and  regulations  other  than  the  FAA  Act 
and  its  implementing  regulations.  This 
has  been  ATF's  policy,  and  the 
amendment  to  the  regulation  is  a 
clarification  rather  than  a  change. 
Finally,  we  amend  §  13.61  to  note  that 
we  will  disclose  applications  for 
approval  of  labels  that  make  organic 
claims  to  the  appropriate  office  of  the 
USDA. 

Each  prohibited  practices  section  of 
parts  4,5,  and  7  includes  a  p»ohibition 
on  referring  to  standards  or  tests  in  a 
way  that  is  misleading  (§§4.39(a){4), 
5.42(a)(4),  and  7.29(a)(4)).  There  is  also 
a  prohibition  on  the  use  of  seals 
(§§  4.39(g),  5.42(b)(7),  and  7.29(d)).  if 
they  are  misleading  to  consumers. 
Curative  and  therapeutic  claims  are 
prohibited  under  §§  4.39(h),  5.42(b)(8), 
and  7.29(e).  In  its  consiuner  information 
brochure  on  the  organic  rule  [http:// 
www.ams.  usda.gov/nop/ 
consumerbrochure.htm),  the  USDA 
stated,  "USDA  makes  no  claims  that 
organically  produced  food  is  safer  or 
more  nutritious  than  conventionally 


produced  food.  Organic  food  differs 
from  conventionally  produced  food  in 
the  way  it  is  grown,  handled,  and 
processed."  Therefore,  we  do  not 
consider  organic  claims  to  be  curative  or 
therapeutic.  Since  properly  used  organic 
claims,  Including  certifying  agent  names 
cuid  seals  and  the  USDA  organic  seal, 
are  not  misleading  to  the  consumer,  we 
did  not  make  any  changes  to  the 
prohibited  practices  sections  of  the 
regulations. 

No  Change  to  Internal  Revenue  Code 
(IRC)  Rules 

The  IRC  only  gives  ATF  authority  to 
require  labels  that  show  compliance 
with  the  alcohol  tax  and  qualification 
rules  in  chapter  51  of  the  Code.  In  parts 
19,  24,  and  25,  we  interpret  this  to  mean 
the  label  must  show  the  tax  class, 
quantity,  and  responsible  bottler. 
Because  organic  claims  do  not  affect  the 
tax  classification  or  status  of  the 
product,  we  will  not  change  the  IRC 
regulations.  Organic  claims  relating  to 
alcohol  beverage  products  that  are 
exempt  from  FAA  Act  requirements  will 
be  entirely  under  the  jurisdiction  of  the 
NOP. 

Transition  to  New  Rules 

Any  approved  labels  that  make 
organic  claims  but  do  not  comply  with 
the  NOP  rules  are  revoked  by  operation 
of  law  and  regulations,  effective  October 
21,  2002.  For  products  that  were  made 
from  ingredients  grown  before  October 
21,  2002,  bottlers  and  importers  may 
submit  labels  to  ATF  for  approval  only 
until  supplies  of  such  products  are 
exhausted.  The  NOP  policy  is 
articulated  at  /ittp.7/ivww.a/ns. usda.gov/ 
nop/CommercestreamOG  1 202.pdf. 

Regulatory  Analyses  and  Notices 

Administrative  Procedure  Act 

Because  this  document  merely  cross- 
references  the  NOP  rules  as  they  relate 
to  alcohol  beverage  labeling  and  because 
the  compliance  date  for  those  rules  is 
October  21,  2002,  we  find  it  to  be 
impracticable  to  issue  this  Treasury 
Decision  with  notice  and  public 
procedm-e  under  5  U.S.C.  553(b)  or 
subject  to  the  effective  date  limitation  in 
§  553(d). 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this 
temporary  rule,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S,C.  601 
et  seq.]  do  not  apply. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  its  implementing  regulations,  5  CFR 


part  1320,  do  not  apply  to  this  final  rule 
because  no  new  requirement  for 
collection(s)  of  information  is  contained 
in  these  regulations. 

Executive  Order  12866 

We  have  determined  that  this 
regulation  is  not  a  significant  regulatory- 
action  as  defined  by  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

Drafting  Information 

Marjorie  D.  Ruhf  of  the  Regulations 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  drafted  this  document. 
However,  other  employees  of  ATF,  the 
Treasury  Department,  and  the 
Department  of  Agriculture's 
Agricultural  Marketing  Service 
participated  in  developing  the 
document. 

List  of  Subiects 

27  CFR  Part  4 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements.  Trade 
practices,  Wine. 

27  CFR  Part  5 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling,  Liquors, 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements.  Trade 
practices. 

27  CFR  Part  7 

Advertising,  Beer,  Customs  duties  and 
inspection.  Imports,  Labeling,  Reporting 
and  recordkeeping  requirements.  Trade 
practices. 

27  CFR  Part  13 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages,  Labeling. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  27  U.SC.  205.  unless  otherwise 
noted. 

2.  The  undesignated  cross-references 
preceding  the  center  heading  for  subpart 
A  are  removed  and  a  new  §  4.5  is  added 
to  subpart  A,  to  read  as  follows; 

§  4.5    Related  regulations. 

The  following  regulations  also  relate 
to  this  part: 
27  CFR  Part  205 — National  Organic  Program 
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27  CFR  Part  1— Bdsii  Hermit  Kequirenit-nts 

Under  the  Federal  Alcohol  Administration 
\(  t.  N'onmdustrial  L'se  of  Distilled  Spirits 

and  Wine.  Bulk  Sales  and  Bottling  of 

Distilled  Spirits 
27  CFR  Part  5— Labeling  and  Advertising  of 

Distilled  Spirits 
:~  C:FR  F'art  7 — Labeling  and  Advertising  of 

Malt  Beverages 
27  C:FR  Part  9— American  Vilicultural  Areas 
27  CFR  Part  12— Foreign  Nongeneric  Names 

of  Geographic  Significance  Used  in  the 

Df>.i2na'ion  of  Wines 
27  (FK  t'l:'  1  f— Labeling  Pro<:eedings 
2"  (  F-K  Fart  16 — Alcoholic  Beverage  Health 

Warning  Statement 
:'  (FK  Part  24— Wine 
J~  C  FR  Part  2b — Liquors  and  Articles  From 

F'lierfu  Rico  and  the  Virgin  Islands 
jr  LFR  Part  27— Importation  of  Distilled 

Spirits.  Wines,  and  Beer 
27  CFR  Part  71— Rules  of  Practice  in  Permit 

Proceedings 
27  C:FR  Prirt  252 — Exportation  of  Liquors 

f    ,-\  iit'u  subpart  K  is  .itidfl  tn  part 
4  til  r^ad  a^  tiilliivv> 

Subpart  K— Use  of  the  Term  'Organic" 

§4.101     Use  of  the  term    organic. 

la)  I'sf  iif  th^' tt-rni    ortj.inu      is 
nptlDlia!  and  is  tri'att'd  as     addltumal 
iiifiirmation  mh  labt'U     undtT  *>  4   (HlO 

(b)  .-\iu  u-^f'  iif  tht'  ttTiii    ory.inii     mi 
a  vviiu'  label  ■>:  in  ad\,>'rtismk;  nt  uiik' 
must  coniplv  u  ith  thf  I  'nitf'd  States 
Department  nf  .\ori(  ulturt's  irsD.-X) 
.\ati(mal  Ori^anu  Prnyram  riilfs  i~  CFR 
part  205!  as  lnt^'rpr^■t^■(l  bv  thf  I  Sl).\ 

((  )  This  sf(  tiDii  applit's  til  labt'is  and 
advertisint;  that  use  the  term     nrnanu." 


in  and  after  October  21.  2002 


PART  5— LABELING  AND 
ADVERTISING  OF  DISTILLED  SPIRITS 

4   The  authnrit\  i  itatmn  fur  p-irt  ~i 
t:nntinuei  tn  read  a>  fdllnxvs: 

Authoritv:  2b  L  .^.L.  iJUl.  .'a05.  27  U.S.C. 


,T    Sec  tmn  t  2  is  re\  ised  tn  read  ,is 
fulln\,v> 

§  5.2     Related  regulations. 

The  foliiivving  reguldtiun.s  alsu  rid.ite 
to  this  pdii: 

-  CVK  Part  _:i)=i_Nrtt!Mn,i;  Drmii-    r-'-^r^,,! 
27  CFK  Part  1— Ha-u    l'-r;:;it  K»m|:  ;  ::.■:!•. 'liK 

liiiiHr  the  Federal  .Mi  uhnl  .XiirTunislratinn 

\i  I.  Nonintiustrial  I  se  ut  Distilled  Spirits 

and  Wine,  Bulk  Sales  and  Bntthiig  of 

Distilled  Spirits 
27  CFR  Part  4— Labeimt;  .ind   \d\ -Ttisint;  >d 

Wme 
27  C:FR  Part  "  —  LabeliiiJ  and  Alh^■rll^m^  ol 

Malt  Beverages 
27  CFR  Part  1  !— Labeling  Pnu  et'dings 
27  CFR  Part  Ih — All  idinlii    Bever.ige  He.ilth 

Warning  .Statement 
27  CFR  Part  U»— Distilled  ^plrlts  Plants 
27  C;FR  Part  2fi — Liquors  ,ind  .\rtii  les  From 

Puertii  Kh  m  .ind  the  Virgin  Nl.mds 


27  I   I- K  I'.iit  J" -dnipiirtatinn  ut  Distilled 

.Spill'-.    \\  in'-s,  .iild  Heer 
27  CFK  Part  71-  Kul.-,  ut  I'rai  in  r  in  I'erniit 

PriH  eedings 
27  1   (K  1'  irt  252 — Exportation  of  Lii|uiirs 

ti  .\  new  subpart  I  is  added  to  part  5 
tn  read  as  fnllnws' 

Subpart  I — Use  of  the  Term  "Organic" 

§  5.71     Use  of  the  term    organic.  " 

!a)  l'se  of  the  term  "organic"  is 
ii[)tional  and  is  treated  as   "additional 
iniormation  on  iatjeis"  under  §  5.33(f). 

ibi  :\n\  use  of  the  term  "organic"  on 
a  distilled  spirits  label  or  in  advertising 
of  distilled  spirits  must  comply  with  the 

1  nited  States  Department  of 

.\en(  ultures  (I'SDA)  National  Organic 
Program  rules.  7  CFR  part  205.  as 
interpreted  bv  the  C'SDA. 

((  )  This  section  applies  to  labels  and 
advertising  that  use  the  term  "organic" 
on  and  ,ifter  October  21.  2002. 

PART  7— LABELING  AND 
ADVERTISING  OF  MALT  BEVERAGES 

7    I'he  authoritv  <  itation  for  part  7 
rontiniies  tn  read  as  follows: 

\uthoritv:  J  ~  1    s  C     Jti'i 

h    Sei  tinn  7  4  Is  revised  to  read  as 

fnllnws: 

§7  4     Related  regulations. 

The  fnllowing  regulations  also  relate 
tn  this  p.irt 

_'l   IKl'. lit  Jill      National  ( )rganii   Program 
27  1  IK  i'.ut  1      HasK    Permit  Ke(|uirements 
[  nd'T  the  t-edeial  .Ml  ohol  .Ndministration 
,\.  t.  Noli;  lid iistri.d  1  s.-  of  Distilled  Spirits 
and  U  lie'.  Bulk  Sales  ,ind  Bottling  ot 

Dlslllied  Spirits 

J"!  tKl'art4-   L.itieling  and  .\d\  ertising  of 
Ume 

2  7  Cf-K  Part  .'>— Laheling  and  .-XiK  ertising  of 

Distilled  Spirits 
27  (  KK  Pirt  1  t  — Labeling  I'mi  eedmgs 
27  1  IK  Put  Id— .Ml  oholu.  Beverage  Health 

W.irniiig  St.ileinent 
27  CFK  I'.iit  2',  -Beer 
27  I  i  K  Pait  2ti — l.i(|mirs  and  ,^rti(  les  from 

Pii'Tto  Kh  o  and  the  Virgin  Islands 
1~  (  h  K  Part  27  —  Importation  of  Distilled 

Spii  Its,  Winrs,  and  Beer 
2"(  FK  P.irt  :"1      Kules  ot  Prai  tice  m  Permit 

Pn  II  eedings 

9.  .A  new  subpart  1  is  added  to  part  7 
to  read  as  follows: 

Subpart  I — Use  of  the  Term  "Organic" 

§  7.81     Use  of  the  term  "organic." 

(a)  Lise  of  the  term  "organic"  is 
optional  and  is  treated  as  "additional 
information  on  labels"  under  §  7.28(e). 

(b)  .-Knv  use  of  the  term  "organic"  on 
a  malt  beverage  label  or  in  advertising 
of  malt  beverages  must  comply  with  the 
United  States  Department  of 


Agriculture's  (USDA)  National  Organic 
Program  rules  (7  CFR  part  205)  as 
interpreted  by  the  USDA. 

(c)  This  section  applies  to  labels  and 
advertising  that  use  the  term  "organic" 
on  and  after  October  21,  2002. 

PART  13— LABELING  PROCEEDINGS 

10.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  27  U  S,C.  20.=^(e)  and  2fi  U.S.C. 
5M)\  and  7805. 

11.  Section  13.1  is  amended  by 
adding  two  sentences  to  the  end  of  the 
section,  to  read  as  follows: 

§13.1     Scope  of  part. 

*    *    *  The  appeal  process  in  this  part 
does  not  apply  to  organic  claims  on 
alcohol  beverage  labels.  See  §  13.101. 

12.  A  new  §  13.3  is  added  to  subpart 
A  to  read  as  follows: 

§13.3    Related  regulations. 

The  following  regulations  also  relate 
to  this  part: 

7  CFR  Part  20.S — National  Organic  Program 
27  CFR  Part  1 — Basic  Permit  Requirements 

Under  the  Federal  .Mcohol  .Administration 

,\i  t.  Nonindustrial  l!se  of  Distilled  Spirits 

and  Wine.  Bulk  Sales  and  Bottling  of 

Distilled  Spirits 
27  CFR  Part  4 — Labeling  and  .Advertising  of 

Wine 
27  CFR  Part  .S — Labeling  and  .Advertising  of 

Distilled  Spirits 
27  c:FR  Part  7 — Labeling  and  .Advertising  of 

Malt  Beverages 
27  CFR  Part  ') — .Americ;an  Vitic;ultural  .Areas 
2  7  C;FR  Part  12  —  Foreign  Nongeneric:  Names 

of  (Geographic  Significance  Used  in  the 

Designation  of  Wines 
27  CFR  Part  16— Alcoholic:  Beverage  Health 

Warning  Statement 
27  CFR  Part  T*— Distilled  Spirits  Plants 
27  CFR  Part  24— Wine 
2  7  CFR  Part  25— Beer 
27  CFR  Part  26 — Liquors  and  .Articles  from 

Puerto  Rico  and  the  Virgin  Islands 
27  CFR  Part  27— Importation  of  Distilled 

Spirits,  Wines,  and  Beer 
27  CFR  Part  71— Rules  of  Practice  in  Permit 

Proceedings 
27  CFR  Part  252 — Exportation  of  Liquors 

13.  Section  13.51  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  1 3.51     Revocation  by  operation  of  law  or 
regulation. 

ATF  will  not  individually  notify  all 
holders  of  certificates  of  label  approval, 
certificates  of  exemption  from  label 
approval,  or  distinctive  liquor  bottle 
approvals  that  their  approvals  have  been 
revoked  if  the  revocation  occurs  by 
operation  of  either  ATF-administered 
law  or  regulation  or  applicable  law  or 
regulation  of  other  agencies.  *   *   * 
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14.  Section  13.61  is  amended  by 
redesignating  the  text  of  paragraph  (a)  as 
paragraph  (a)(1);  adding  a  paragraph 
heading  to  newly  designated  paragraph 
(a)(1);  and  adding  paragraph  (a)(2)  to 
read  as  follows: 

§  1 3.61    Publicity  of  information. 

(a)  Pending  and  denied  applications. 

(1)  General.  *   *   * 

(2)  Labels  that  make  organic  claims. 
ATF  will  disclose  applications  for 
approval  of  labels  that  make  organic 
claims  to  the  appropriate  office  of  the 
United  States  Department  of  Agriculture 


to  assure  such  labels  comply  with 
National  Organic  Program  rules. 


15.  A  new  subpart  G  is  added  to  part 
13  to  read  as  follows: 

Subpart  G — Appeals  Concerning  Other 
Agencies'  Rules 

§  13.101    Appeals  concerning  use  of  the 
term  "organic." 

To  appeal  a  determination  that  an 
organic  claim  on  a  label  does  not 
comply  with  the  National  Organic 
Program  rules  in  7  CFR  part  205,  contact 


the  Program  Manager,  National  Organic 
Program  (NOP),  Agricultural  Marketing 
Service.  United  States  Department  of 
Agriculture.  See  the  NOP  appeal  process 
in  7  CFR  205.680. 

Signed:  August  19.  2002. 
Bradley  A.  Buckles, 

Director 

.Approved:  .September  ft.  2002, 
Timothy  E.  Skud, 

Deputy  .Assistant  Secretaf)  iHi-iiulolon. . 
Taritt.  and  Trade  Enforcement  i 
|FR  Doc  ,  02-25265  Filed  10-7-02;  H  45  ami 
BILUNG  CODE  481 0-31 -P 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

27  CFR  Parts  4,  5,  7,  and  13 
[Notice  No.  954,  Re:  T.D.  ATF-483] 
RIN  1512-AC87 

Organic  Claims  in  Labeling  and 
Advertising  of  Alcohol  Beverages 
(2002R-288P) 

AGENCY:  HiirtMU  ^t  Aii  ■■'\v<\   T  ibacco 

and  Firt'arins  i.\TF!.  ['r'M^iirx 

ACTION:  \nfi(  f  iit  pri>}i'>>''il  n.i'iiMkiiii: 

SUMMARY:  W'V  1^  f)rn]i^,Mim  tn  Im.ilize 
t>'inpiir.ir\  rt-i^uLitmns  piihli-^ti-''! 
t'Ufw  h'Ti'  m  ttii--  ^t'fi'T.it"  fi.ir'  fh.tt 
ani'-Mui  thf  <ilt  '  ihiil  l.iht'liiit;  ami 
aciverti^iH:;  rult's  tn  (  f  i^s-rt'tfrt'iii  •■  ',\\f 
Initrti  Stat>'s  ni'[iartint'iit  ^t 
.■\i;rii  ultLiPf'  N    rsn.K!  N.ilinnal  Ory.mn 
Prnt;rdin  I  N(  )F'i  ruU'-'   .\n\  ali'ihnl 
be\t'raaf'  l.ibeU'd  nr  adv  frtist'(l  vsith  an 
nrtJdnH  (  Kuril  nui-.t  (ompU  with  [loth 
NOP  rulfv  ddrninisterfd  bv  thf  IsD.X 
and  thf'  applu  able-  ruU-s  adtiiinistcrt'd 
b\  .-XTF   In  thi-<  notu  •■  nf  prnposfd 
rulenidkirit;.  u>'  iin  itf  (  uriinu-nts  on  ttu' 
teTnp<)rdr\  rulr 

DATES:  Writtf'n  i  uniiTU'nts  imist  hf 
rfHt^ivt'd  b\'  OpcfmbtT  '■).  JDdJ 
ADDRESSES:  >'wu  iiid\  sfiid  i  ^lnIn•■nt^  to 
an\  of  the  fnllowint;  addresses — 

•  Chief.  KemiidtiDiis  Division,  Bureau 
of  .^kohol.  Tobd(  (  o  dnd  Firearm^    t'( ) 
Box  n022\.  VVdshington.  DC  JUOMl-dJJl 
i.Mtn:  Notue  No   454): 

•  20J-MJ7-8.tJ,t  iFd(, simile!; 

•  nprmo,atfhq  att  tn'us  gtn  (K-mdil): 

•  http     vvii-vv  (jff/rpa.s. go;- (Online — .\ 
comment  form  is  dvailable  with  this 
copy  of  the  notice! 

See  the    Publii   Pdrticipdtion  '  section 
of  this  notice  for  specific  requirements, 
as  well  as  information  on  how  to  re<]uest 
a  public:  hearing 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Evanchec.  Alcohol  Labeling 
and  Formulation  Division.  Bureau  of 
Alcohol.  Tobacco  and  Firearms.  650 
Massachusetts  Avenue.  >'\V  , 
Washington.  DC;  20226.  telephone  202^ 
927-8140;  e-mail 
RIEvanchec^atfbqatftrPusgov 

SUPPLEMENTARY  INFORMATION:  Please  see 
the  TO  ATF-483  published  in  the 
"Rules  and  Regulations"  sec:tion  of 
today's  issue  of  the  Federal  Register  for 

a  discussion  of  our  temporary  and 
proposed  changes  to  parts  4.  5.  7.  and 
13 


Public  Participation 

V\  e  re(juest  (  nniinent^  from  anyone 
illtere^ted    We  spe(.ifi(.all\'  retjuest 
cnniiuents  iin  the  (  hiritv  of  the 
teiupnr.iPN  rule  and  how  we  could  make 
it  .'asier  to  understand.  We  will  consider 
\  Mill  I  iiiiiinents  if  we  receive  them  on  or 
before  the  (  losing  date   We  will 
consider  (  oiiiinents  re(  ei\ed  after  the 
closing  date  it  we  (  an. 

\  (111  mav  view  comments  by 
ip[)oiiitinent  at  the  ATF  Redding  Room. 
I'ulilu  ,ind  (iovernmentdl  Affairs,  room 
t,4H(),  650  Mdssd(  husetts  Avenue.  NW  . 
Washingtiui.  DC.  20226   You  may  also 
.  ibtaiii  I  opies  ,it  20  (  ents  per  page.  If  vou 
■aan!  til  \  ie\\  or  re(juest  copies  of 
(  Diiiinents,  telephone  the  .ATP'  Librarian 
,it  202    'lj;-7H')0 

1-1  ir  \  ( lur  I  onv  enience.  we  will  post 
(  niiiinenty.  re(  eived  in  responsi'  to  this 
iiolH  e  on  the  .XTF  Web  site.  All 
coininent'-  [losted  on  our  Web  site  will 
show  the  name  of  the  coinmenter  but 
11' it  street  addresses,  telephone  numbers. 
iir  em. ill  addresses   We  mav  also  omit 
Miluminous  ,ittd(  hments  or  material  that 
we  1  I  insider  unsuitable  for  posting.  In 
,ill  I  <ises,  the  full  {  omrnent  will  be 
a\,iilable  m  the  .ATF  Redding  Room.  To 
,i(  c  ess  online  i  opies  ot  the  comments  on 
this  tempordrv  rule,  visit  http:// 
unu  ij(f /rfdsgrn    and  select 

Ket^til.itions."  then  "Notices  of 
[imposed  rulemaking  (Alcohol),"  Next, 
sele(  t    View  Comments"  under  this 
notu  >'  number   Finally,  select  "Notice  of 
Proposed  Rulemakings  Comments"  and 
this  notu  e  number 

We  tlo  not  recognize  any  submitted 
material  as  confidential   We  will 
dis(  lose  <ill  information  on  c:omments 
ami  commenters.  Do  not  enclose  in  your 
comments  any  material  you  consider 
(  onfidential  or  inappropriate  for 
disi  losure 

Ynu  mav  submit  comments  in  any  of 
live  ways 

•  Bv  Mail  Send  written  comments  to 
\TV  at  the  address  listed  in  the 
ADDRESSES  section 

•  Bv  Facsimile:  Submit  comments  by 
facsimile  transmission  to  202-927- 
8525   We  will  not  acknowledge  receipt. 
Comments  transmitted  as  facsimiles  will 
be  treated  as  originals,  and  thev  must — 

(II  Be  legible; 

(2)  Reference  this  Notice  number; 

(J)  Be  on  8.5-by  11 -inch  paper; 

(4)  Contain  a  legible,  written 
signature;  and 

(5)  Be  five  or  less  pages  long.  This 
limitation  assures  electronic  access  to 
our  equipment  We  will  not  accept 
faxed  comments  that  exceed  five  pages. 

•  Bv  f-mail:  Send  comments  to 
nprm^atfhq.atf  twas.gov  We  will  not 
acknowledge  receipt  of  e-mail.  We  will 


treat  e-mailed  comments  as  originals. 
Comments  transmitted  as  electronic- 
mail  must — 

(1)  Contain  your  name,  mailing 
address,  and  e-mail  address;  and 

(2)  Reference  this  Notice  number  on 
the  subject  line. 

•   Online:  See  the  ATF  internet  Web 
site  at  http://i\-w\y  atf.treas.gov.  We 
provide  a  comment  form  with  the  online 
cop\-  of  this  notice. 

In  Person:  Write  to  the  Director  to  ask 
for  a  public  hearing.  The  Director 
reserves  the  right  to  determine,  in  light 
of  all  circumstances,  whether  a  public 
hearing  will  be  held. 

Regulatory  Analyses  and  Notices 

Administrative  Procedure  Act 

We  issued  the  associated  temporary- 
rule  without  prior  notice  or  public 
procedure  under  5  U.S.C.  553(b)  and 
without  it  being  subject  to  the  effective 
date  limitation  in  section  553(d)  for  two 
reasons.  First,  the  temporary  rule  merely 
cross-references  and  incorporates  the 
.NOP  rules  as  they  relate  to  alcohol 
beverage  labeling.  The  mandatory 
compliance  date  for  the  NOP  rules  is 
October  21.  2002.  Second,  we  are  not 
imposing  new  requirements.  Bv  this 
notic:e,  we  are  allowing  interested 
persons  an  opportunity  to  comment. 

Regulaton'  Flexibility  Act 

A  regulatory  flexibility  analysis  is  not 
required.  Implementation  of  this 
proposed  rule  would  not  significantly 
impact  a  substantial  number  of  small 
entities. 

We  do  not  endorse  products  when  we 
approve  labels  that  make  organic  claims. 
These  regulations  merely  allow  bottlers 
to  more  accurately  describe  their 
products  to  consumers  and  help 
consumers  identify  the  alcohol 
beverages  they  purchase.  Thus,  any 
benefit  derived  from  the  use  of  an 
organic  claim  results  from  a  proprietors' 
own  efforts  and  from  consumer 
acceptance  of  products  that  comply 
with  the  rules  of  the  NOP. 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995. 
44  use.  3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply 

Executive  Order  12866 

We  have  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
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Drafting  Information 

Marjorie  Ruhf  of  the  Regulations 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  drafted  this  document. 
Employees  of  the  Treasury  Department 
and  USD  A,  as  well  as  other  ATF 


employees,  participated  in  its 
development. 


Signed:  August  19,  2002. 
Bradley  A.  Buckles. 

Director. 

Approved:  September  b   20U2. 
Timothy  E.  Skud. 

Depu(v  As.sjstant  Sp<  refarv:  I  Regulator, . 
Tariff,  and  Trade  Enforcement 
(PR  Do(.,  02-25264  Filed  10-7-(J2,  8  45  amj 
BILUNG  CODE  481 0-31 -4> 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  OCTOBER  8, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in — 

California;  published  10-7-02 
Oranges  and  grapefruit  grown 

in — 

Texas;  published  10-7-02 
Oranges,  grapefruit, 

tangerines,  and  tangelos 

grown  in  Florida 

Tree  run  citrus;  shipment 
exemption;  published  10- 
7-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Imptenientation 

plans;  approval  and 

promulgation;  various 

States: 

North  Carolina;  published  8- 
9-02 
Hazardous  waste  program 

autfiorizations: 

Rhode  Island;  published  8- 
9-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Standard  instrument  approach 
procedures;  published  10-8- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
Califomia;  comments  due  by 
I  10-15-02;  published  8-15- 

02  [FR  02-20687] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Horse  quarantine  facilities, 
permanent,  privately 
owned;  standards; 


comments  due  by  10-15- 
02;  published  9-30-02  [FR 
02-24752] 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 

General  administrative 
regulations,  group  risk 
plan  of  insurance 
regulations  for  2003  and 
succeeding  crop  years, 
and  common  crop 
insurance  regulations; 
comments  due  by  10-18- 
02;  published  9-18-02  [FR 
02-23667] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Wildlife;  2003-2004 
subsistence  taking; 
comments  due  by  10-18- 
02;  published  8-5-02  [FR 
02-19621] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

North  Pacific  Groundfish 
Otjserver  Program; 
comments  due  by  10- 
16-02;  published  9-16- 
02  [FR  02-22834] 

Northeastern  United  States 

fisheries — 

Mid-Atlantic  Fishery 
Management  Council; 
meetings;  comments 
due  by  10-15-02; 
published  9-9-02  [FR 
02-22836] 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
15-02;  published  9-13- 
02  [FR  02-23383] 

Pacific  Coast  groundfish; 
exempted  fishing 
permits;  comments  due 
by  10-15-02;  published 
9-27-02  [FR  02-24514] 

West  Coast  salmon; 
comments  due  by  10- 
15-02;  published  9-27- 
02  [FR  02-24372] 
Meetings: 
New  England  Fishery 

Management  Council; 

comments  due  by  10-15- 


02:  published  9-4-02  [FR 
02-22522] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Customer  funds:  deposit  in 
foreign  depositories  and  in 
currencies  other  than  U.S. 
dollars;  comments  due  by 
10-15-02;  published  8-13- 
02  [FR  02-20471] 

ENERGY  DEPARTMENT 

Human  Reliability  Program; 
hearings;  comments  due  by 
10-15-02;  published  7-17-02 
[FR  02-17803] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Undue  discrimination; 
remedying  through  open 
access  transmission 
service  and  standard 
electricity  market  design; 
comments  due  by  10-15- 
02;  published  8-29-02  [FR 
02-21479] 

Practice  and  procedure: 
Critkal  energy  infrastructure 
information;  public 
availability  restriction; 
comments  due  tjy  10-15- 
02;  published  9-13-02  [FR 
02-23302] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Massachusetts; 
perchloroethytene  dry 
cleaning  facilities; 
comments  due  by  10-16- 
02;  published  9-16-02  [FR 
02-23257] 

Air  pollution  control: 
Federal  and  State  operating 
permits  programs; 
sufficierKy  monitoring 
requirements;  scope 
clarification;  comments 
due  by  10-17-02; 
published  9-17-02  [FR  02- 
23588] 

Air  pollution  control:  new 
motor  vehicles  and  engines: 
Light-duty  vehicles  and 
trucks,  heavy-duty 
vehicles  and  engines, 
nonroad  engines,  and 
motorcycles;  motor  vehicle 
and  engine  compliance 
program  fees;  comments 
due  by  10-19-02; 
published  8-7-02  [FR  02- 
19563] 

Air  pollution,  hazardous; 
national  emission  standards: 

Surface  coating  of 
miscellaneous  metal  parts 


and  products:  comments 
due  by  10-15-02: 
published  8-13-02  [FR  02- 
14759] 
Air  quality  implementation 
plans.  %A\approval  and 
promulgation:  various 
States,  air  quality  planning 
purposes,  designation  of 
areas: 

Maine:  comments  due  by 
10-17-02:  published  9-17- 
02  [FR  02-23589] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 

California,  comments  due  by 
10-15-02:  published  9-13- 
02  [FR  02-23253] 
Delaware,  comments  due  by 
10-15-02,  published  9-12- 
02  [FR  02-23259] 
Utah   comments  due  by  10- 
15-02;  published  9-12-02 
[FR  02-23084] 
Pesticides;  tolerances  m  food, 
animal  feeds,  and  raw 
agr   jitural  commodities 
la     iclopnd.  etc  :  comments 
je  by  10-16-02, 
published  9-17-02  [FR  02- 
23595] 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update,  comments  due 
by  10-15-02,  published 
9-12-02  [FR  02-22981] 
National  pnonties  list 
update:  comments  due 
by  10-15-02:  published 
9-12-02  [FR  02-22982] 
Toxic  substances: 
Polychlonnated  biphenyls 
(PCBs)— 

Manufactunng  (including 
import),  processing,  and 
distribution  in 
commerce,  exemptions; 
comments  due  by  10- 
17-02:  published  9-17- 
02  [FR  02-23718] 
FEDERAL  RESERVE 
SYSTEM 

Membership  of  State  banking 
institutions  (Regulation  H) 
Reporting  and  disclosure 
requirements:  comments 
due  by  10-15-02: 
published  9-13-02  [FR  02- 
23364] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Equal  Access  to  Justice  Act: 
implementation:  comments 
due  by  10-15-02:  published 
8-13-02  [FR  02-20307] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Alaska  National  Interest  Lands 
Conservation  Act:  Title  VIII 
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impier^eniation    suDsistei^ce 
pnontv 

W'ldhfe    2003-2004 
iubsisience  tasiog 
corrments  due  Dy   10-18- 
02    published  8-5-02  TR 
02-1962' 
Endangered  and  'n^eatened 
species 
Cr'ticai  naDitat 
designations — 
Plant  species  •'■om 
Norttiwestern  Hawaiian 
rsiands    HI    comments 
due  by   10-15-02 
published  9-12-02  TR 
02-23250: 

INTERIOR  DEPARTMENT 
Surtace  Mining  Reclamation 
and  Enforcement  Office 

Surface  coal  mining  and 
reclamation  operations 
Bonding  and  other  financial 
assurance  mechanisms 
*or  treatment  of  long-term 
poHutional  discharges  and 
acicttoxic  mine  drainage 
related  issues   comments 
due  by  10-15-02 
published  :■- 16-02  ;FR  02- 
i"892; 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Executive  Office  for 
immigration   Review. 
Aliens   With  criminal 

convictions  t^etore   Apni    ' 
'  99  "^     'Cue*  'rorr 

deportation  or  removal 
comments  due  by    10-15- 
02    published  8-13-02  'FR 
02-20403; 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
•aciiifies    domestic  licensing 
Combustible  gas  control  m 

containment    comments 

3ue  by  10-16-02 

published  8  2  02    FR  02 

19419; 

PERSONNEL  MANAGEMENT 
OFFICE 

Awards 

Senior  career  employees 
and  Senic  Executive 


Service  career  members 
Presidential  Rank  Awards 
and  other  awards 
comments  due  by  10  15- 
02    published  8  13  02  [FR 
02-20435! 

SECURITIES  AND 
EXCHANGE  COMMISSION 

investment  companies 
Certification  of  management 
investment  company 
shareholder  reports  and 
designation  of  certified 
shareholder  reports  as 
Exchange  Act  periodic 
reporting  forms    comments 
due  by   10-16-02 
published  9-9-02  [FR  02- 
226581 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution 
Salvage  and  marine 
firetighting  reguirements 
tank  vessels  carrying  oil 
response  plans- 
Extension  of  comment 
period    meeting 
comments  due  by   10- 
18  02    published  8-7-02 
;FR  02-19910] 
TRANSPORTATION 
DEPARTMENT 
Standard  time  zone 
boundaries 

North  Dakota    comments 
due  by   10-1  "02 
published  9  1  ■02  :FR  02 
2370"; 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Airbus    comments  due  by 
10-15-02    published  9-13- 
02  ;FR  02-23292] 
Boeing    comments  diie  by 
10  15  02    published  8  16- 
02  ;FR  02-20513] 
Bonibardier-Rotax  GmbH 
comments  due  by   10-15- 
02    published  8-16-02  :FR 
02  20266] 
Dornier    comments  due  by 
10-15-02    published  9-13- 
02    FR  02  23291] 


Eurocopter  France: 

comments  due  by  10-15- 

02    published  8-14-02  [FR 

02-20518] 
McDonnell  Douglas. 

comments  due  by  10-15- 

02    published  8-16-02  (FR 

02-20514] 
Raytheon,  comments  due  by 

10-15-02.  published  8-9- 

02  [FR  02-20135] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Hazardous  materials 
Hazardous  materials 
transportation — 
Motor  carriers  transporting 
hazardous  materials 
security  requirements, 
comments  due  by  10- 
15-02.  published  7-16- 
02  [FR  02-17899] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials 
Hazardous  matenals 
transportation — 
Motor  carriers  transporting 
hazardous  materials 
security  requirements, 
comments  due  by  10- 
15-02   published  7-16- 
02  [FR  02-17899] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Marketable  stock    mark  to 
market  treatment  election, 
comments  due  by  10-16- 
02.  published  7-31-02  [FR 
02-19124] 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    II 
may  be  used  in  con)unction 
with     PLUS    (Public  Laws 
Update  Service)  on  202-741- 
6043    This  list  IS  also 
available  online  at  http  ■ 


www  nara  gov/fedreg/ 

plawcurr  html 

The  text  of  laws  Is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in    slip  law '  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
US   Government  Pnnting 
Office.  Washington.  DC  20402 
(phone.  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:/ 
www  access,  gpo  gov/nara/ 
nara005.html  Some  laws  may 
not  yet  be  available 

H.R.  4558/P.L.  107-234 

To  extend  the  Insh  Peace 
Process  Cultural  and  Training 
Program    (Oct    4.  2002;  116 
Stat    1481) 

H.J.  Res.  112/P.L.  107-235 

Making  further  continuing 
appropnatlons  for  the  fiscal 
year  2003.  and  for  other 
purposes   (Oct   4.  2002;  116 
Stat    1482) 

Last  List  October  3.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mall 
notification  service  of  newly 
enacted  public  laws   To 
subscnbe.  go  to  http:// 
hydra  gsa.gov  archives.' 
publaws-l  html  or  send  E-mail 
to  listserv@listserv.gsa.90v 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Agricultural  Marketing  Service 

NOTICES 

Meetings: 

National  Organic'  Standards  Board,  62949-62950 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Farm  Service  Agency 

See  Forest  Service 

See  Rural  Business-Cooperative  Servic 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  62946- 
62949 

Army  Department 

NOTICES 

Meetings: 

U.S.  Military  Academy,  Board  of  Visitors;  correction, 
63019 

Census  Bureau 

PROPOSED  RULES 

Foreign  trade  statistics: 
Commerce  Control  List  and  U.S.  Munitions  List;  items 
requiring  Shipper's  Export  Declaration;  Automated 
Export  System  mandatory  filing,  62911-62918 

Commerce  Department 

See  Census  Bureau 

See  Economic  Development  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

RULES 

Commodity  Futures  Modernization  Act;  implementation: 
Trading  facilities  and  clearing  organizations;  nevf 

regulatory  framework;  amendments,  62873-62880 

Comptroller  of  the  Currency 

RULES 

Fees  assessment 
Correction,  62872-62873 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  62958-62959 
Submission  for  OMB  review;  comment  request,  62959- 
62960 

Customs  Service 

RULES 

Articles  conditionally  free,  subject  to  reduced  rates,  etc.: 
Beverages  made  with  Caribbean  nun;  duty-free  treatment, 
62880-62884 
PROPOSED  RULES 

Financial  and  accounting  procedures: 
Reimbursable  Customs  services;  hourly  percentage  of  rate 
charge  increase,  62920-62926 


Defense  Department 

See  Army  Department 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Recommendations: 

Safety-related  software;  quality  assurance,  62960-62961 

Economic  Development  Administration 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request,  62951 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondar\'  education — 
Territories  and  Freelv  Associated  States  Educational 
Program,  62961^2963 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance; 

Aerus,  LLC,  et  al.,  62989-62990 
EDS  Corp  et  al.,  62990-62991 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request,  62991-62992 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory' 
Board — 
Femald  Site,  OH,  62963-62964 

Environmental  Protection  Agency 
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Air  programs;  approval  emd  promulgation;  State  plans  for 
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Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa,  62889-62891 
Utah,  62891-62894 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa,  62926 
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62965 
Pesticide,  food,  and  feed  additive  petitions; 

Mycogen  Seeds,  62967-62974 
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Executive  Office  of  the  President 

See  Presidential  Documents 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7602  of  October  4,  2002 


Fire  Prevention  Week,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Every  year,  fires  needlessly  take  lives  and  destroy  homes,  natural  habitats. 
and  livelihoods.  This  year,  as  we  observe  Fire  Prevention  Week,  I  ask  all 
citizens  to  take  responsible  steps  to  prevent  fires  at  home  and  outdoors 
and  to  ensure  that  safety  and  emergency  plans  are  in  place  and  in  practice. 

Approximately  3,500  Americans  die  each  year  in  home  fires:  and  85  percent 
of  all  annual  fire  fatalities  occur  in  residences.  To  prevent  this  tragic  loss 
of  life,  the  National  Fire  Protection  Association,  in  partnership  with  the 
Federal  Emergency  Management  Agency,  the  United  States  Fire  Administra- 
tion, and  America's  26,354  fire  departments,  is  sponsoring  the  2002  Fire 
Prevention  Week  campaign,  "Team  Up  for  Fire  Safety."  I  encourage  all 
Americans  to  heed  the  recommendations  of  fire  safety  experts  by  ensuring 
that  every  home  is  equipped  with  the  appropriate  number  of  properly  in- 
stalled and  maintained  smoke  alarms  and  that  every  family  has  fire  safety 
and  escape  plans.  These  measures  will  help  to  prevent  fires  and  protect 
our  families,  our  communities,  and  our  firefighters. 

America  has  faced  a  devastating  wildfire  season  this  year,  and  much  wildlife 
habitat  has  been  destroyed  by  fires  in  our  overgrown  forests.  To  reduce 
the  threat  of  these  catastrophic  wildfires  and  to  restore  the  health  of  America's 
forests,  we  must  continue  to  develop  improved  forest  management  plans. 
My  Healthy  Forests  Initiative  aims  to  ensure  our  environment's  health  by 
thinning  dangerous  overgrowrth.  Firefighters  and  forest  experts  agree  that 
we  could  strengthen  the  health  of  our  forests  by  targeted  thinning  of  dense 
forests  and  quickly  restoring  fire-  damaged  areas  to  prevent  erosion.  Through 
these  improved  forest  policies,  we  can  protect  our  citizens,  prevent  cata- 
strophic fires,  preserve  healthy  forests,  and  sustain  wildlife  habitat. 

During  Fire  Prevention  Week,  our  Nation  also  gives  thanks  for  the  invaluable 
service  rendered  by  our  firefighters,  who  risk  their  lives  to  preserve  and 
protect  our  communities.  These  courageous  public  servants  have  rnspire^d 
us  with  their  dedication  and  professionalism.  On  September  11,  2001.  we 
saw  that  our  brave  firefighters  are  among  America's  greatest  heroes.  As 
we  remember  the  sacrifice  of  so  many  firefighters  that  day,  let  us  draw 
great  strength  from  their  example  of  selfless  service  to  others.  These  fire- 
fighters embodied  the  best  of  the  American  spirit. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  6  through  October 
12,  2002,  as  Fire  Prevention  Week.  On  Sunday,  October  6,  2002,  pursuant 
to  Public  Law  107-51,  flags  will  be  flown  at  half-staff  on  all  Federal  office 
buildings  in  honor  of  the  National  Fallen  Firefighters  Memorial  Service. 
I  invite  the  people  of  the  United  States  to  participate  in  this  observance 
by  flying  our  Nation's  flag  over  their  homes  at  half-staff  on  this  day,  to 
mark  this  week  with  appropriate  programs  and  activities,  and  to  renew 
efforts  throughout  the  year  to  prevent  fires  and  their  tragic  consequences. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  October,  in  the  year  of  our  Lord  two  thousand  two.  and  of  the  hidepend- 
ence  of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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Proclamation  7603  of  October  4,  2001 
Child  Health  Day,  2002 

i 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  Child  Health  Day,  we  renew  our  commitment  to  the  well-being  and 
safety  of  our  children.  Parents,  families,  teachers,  and  neighbors  all  pla\ 
important  roles  in  preparing  children  to  face  life's  physical,  spiritual,  intellec- 
tual, and  emotional  demands.  For  the  future  of  our  countr\'.  we  must  work 
together  to  provide  our  young  people  with  the  knowledge  and  skills  thev 
need  to  be  safe,  self-confident,  and  successful. 

From  maintaining  a  healthy  environment  and  high  safety  standards  to  pro- 
viding immunizations  and  quality  health  care,  children  rely  on  our  vigilance 
and  support.  Each  year,  30  million  children  require  emergency  care  due 
to  acute  illness  and  injury.  We  can  all  take  important  steps  to  help  prevent 
these  accidents  and  to  improve  the  health  and  safety  of  young  Americans. 

Parents  and  other  caregivers  should  be  aware  of  the  latest  safety  precautions 
and  pay  careful  attention  to  consumer  safety  warnings.  Thev  should  always 
secure  infants,  toddlers,  and  small  children  in  safety  seats  and  booster 
seats.  Children  should  be  taught  always  to  wear  their  seatbelts  when  riding 
in  a  vehicle  and  to  use  protective  gear  when  riding  a  bicycle,  roller  blading. 
skate  boarding,  playing  sports,  and  participating  in  other  similar  activities. 
Parents  should  set  a  good  example  by  refraining  from  smoking  and  should 
teach  their  children  about  the  health  risks  of  tobacco,  drugs,  and  alcohol. 

Child  obesity  has  become  a  serious  problem  in  this  country.  About  8  million 
young  Americans — almost  15  percent  of  all  children — are  overweight.  Obesitv 
can  cause  medical  complications  that  can  lead  to  hospitalization  for  tvpe 
2  diabetes,  sleep  apnea,  and  asthma.  Ensuring  regular  participation  in  phys- 
ical activity  can  help  children  manage  weight,  control  blood  pressure,  and 
maintain  healthy  bones,  muscles,  and  joints. 

My  Administration  is  strongly  coiimiitted  to  advancing  programs  that  help 
children  discover  and  understand  the  benefits  of  healthy  living.  The  recently 
introduced  HealthierUS  Initiative  will  help  Americans  improve  their  health 
and  quality  of  life  through  modest  improvements  in  physical  activity,  nutri- 
tion, getting  preventive  screenings,  and  making  healthy  choices.  Families 
play  a  vital  role  and  can  help  to  promote  and  encourage  these  beneficial 
habits. 

By  committing  ourselves  to  health  and  safety,  we  better  enable  young  people 
to  achieve  their  goals,  live  longer,  fuller  lives,  and  we  strengthen  our  Nation. 
The  Congress,  by  a  joint  resolution  approved  May  18,  1928,  as  amended 
(36  U.S.C.  105),  has  called  for  the  designation  of  the  first  Monday  in  October 
as  "Child  Health  Day"  and  has  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Monday,  October  7,  2002,  as  Child  Health 
Day.  On  this  day,  and  on  every  day  throughout  the  year,  I  call  upon  families, 
schools,  child  health  professionals,  communities,  and  governments  to  help 
all  of  our  children  discover  the  rewards  of  good  health  and  wellness. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  October,  in  the  vear  of  our  Lord  two  thousand  two.  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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Proclamation  7604  of  October  4,  2002 
German-American  Day,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  the  oldest  and  longest-lived  democracy  in  the  world,  our  Nation  is 
committed  to  promoting  freedom,  protecting  liberty,  and  pursuing  peace, 
For  over  225  years,  America  has  been  a  place  where  people  have  come 
to  realize  their  dreams  and  enjoy  the  blessings  of  religious  tolerance  and 
individual  rights. 

In  1683,  13  immigrant  families  left  Germany  to  escape  religious  persecution 
and  establish  the  first  German  settlement  in  North  America  in  Germantown, 
Pennsylvania.  Since  that  time,  more  than  7  million  German  immigrants 
have  come  to  America,  and  through  hard  work,  innovation,  and  dedication, 
they  have  influenced  our  Nation  and  strengthened  our  country.  Each  year, 
we  celebrate  German- American  Day,  which  offers  us  the  chance  to  reflect 
on  the  proud  and  important  contributions  that  German  Americans  have 
made  to  the  United  States. 

Carl  Schurz,  who  emigrated  from  the  Rhineland,  served  as  a  United  States 
Senator  and  Secretary  of  the  Interior.  He  said  that  German  immigrants  "could 
render  no  greater  honor  to  their  former  fatherland  than  by  becoming  conscien- 
tious and  faithful  citizens  of  their  new  country."  As  farmers,  businessmen, 
scientists,  artists,  teachers,  and  politicians,  German  Americans  have  contrib- 
uted to  the  values  that  make  our  Nation  strong.  Through  his  artistic  abilities 
as  a  cartoonist  and  caricaturist  during  and  following  the  Civil  War,  Thomas 
Nast  established  himself  as  a  political  voice  for  the  underprivileged  and 
champion  of  equal  rights  for  all  citizens. 

The  important  work  of  Joseph  Pulitzer  helped  to  create  the  American  legacv 
of  freedom  of  the  press  and  to  advance  the  field  of  journalism.  Oscar  Hammer- 
stein  is  known  as  an  integral  figure  in  the  history  of  the  United  States 
opera  for  building  his  second  Manhattan  Opera  House  in  addition  to  several 
other  theaters.  This  tradition  of  excellence  continued  with  the  musical  talents 
of  his  grandson,  Oscar  Hammerstein  II,  as  he  elevated  the  American  musical 
comedy  to  musical  theater  that  Americans  enjoy  today.  The  efforts  of  German- 
American  entrepreneurs  Levi  Strauss,  the  creator  of  blue  jeans,  and  Walter 
Percy  Chrysler,  the  first  president  of  Chrysler  Corporation  in  1925,  reflect 
the  entrepreneurial  spirit  of  our  country.  Today,  German  Americans  continue 
to  serve  this  Nation  with  distinction  in  our  Armed  Forces,  in  our  commu- 
nities, and  throughout  all  sectors  of  our  society. 

On  this  day,  we  recognize  the  important  and  continuing  relationship  between 
Germany  and  the  United  States.  Our  friendship  was  forged  after  World 
War  II  and  is  based  on  mutual  support  and  respect.  Germanv  showed  mean- 
ingful support  for  the  United  States  after  the  September  11.  2001,  terrorist 
attacks.  On  this  day,  I  am  pleased  to  call  all  Americans  to  celebrate  the 
contributions  that  German  Americans  have  made  to  our  Nation. 

NOW.  THEREFORE,  I.  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,   do  hereby  proclaim  October  6,   2002.   as 
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German  American  Dav.  1  encourage  all  Americans  to  recognize  the  contribu- 
tions of  our  citizens  of  German  descent  to  the  liberty  and  prosperity  of 
the  Inited  States,  and  to  celebrate  our  close  ties  to  the  people  of  Germany. 

IN  WITNKSS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  ()c:tol)er,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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Executive  Order  13275  of  October  7,  2002 

Creating  a  Board  of  Inquiry  To  Report  on  Certain  Labor  Dis- 
putes Affecting  the  Maritime  Industry  of  the  United  States 


WHEREAS,  there  exists  a  labor  dispute  between,  on  the  one  hand,  employees 
represented  by  the  International  Longshore  and  Warehouse  Union  and',  on 
the  other  hand,  employers  and  the  bargaining  association  of  employers  who 
are  (1)  U.S.  and  foreign  steamship  companies  operating  ships  or  employed 
as  agents  for  ships  engaged  in  service  to  or  from  the  Pacific  Coast  ports 
in  California,  Oregon,  and  Washington,  and  (2)  stevedore  and  terminal  compa- 
nies operating  at  ports  in  California,  Oregon,  and  Washington:  and 

WHEREAS,  such  dispute  has  resulted  in  a  lock-out  that  affects  a  substantial 
part  of  the  maritime  industry,  an  industry  engaged  in  trade,  commerce. 
transportation  (including  the  transportation  of  military  supplies),  trans- 
mission, and  communication  among  the  several  States  and  with  foreign 
nations;  and 

WHEREAS,  a  continuation  of  this  lock-out.  if  permitted  to  continue,  will 
imperil  the  national  health  and  safety; 

NOW,  THEREFORE,  by  virtue  of  the  authority  vested  in  me  by  section 
206  of  the  Labor  Management  Relations  Act,  1947  (61  Stat.  155:  29  U.S.C. 
176)  (the  "Act"),  I  hereby  create  a  Board  of  Inquiry  consisting  of  such 
members  as  I  shall  appoint  to  inquire  into  the  issues  involved  in  such 
dispute. 

The  Board  shall  have  powers  and  duties  as  set  forth  in  title  II  of  the 
Act.  The  Board  shall  report  to  me  in  accordance  with  the  provisions  of 
section  206  of  the  Act  no  later  than  October  8,  2002. 

Upon  the  submission  of  its  report,  the  Board  shall  continue  in  existence 
in  order  to  perform  any  additional  functions  under  the  Act,  including  those 
functions  set  forth  in  section  209(b),  but  shall  terminate  no  later  than  upon 
completion  of  such  functions. 


i^ 


THE  WHITE  HOUSE, 
October  7,  2002. 


62871 


Rules  and  Regulations 


Federal  Register 

Vol.  67,   No.    196 

Wednesday.  O.tober  9.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Farm  Sarvica  Ag*ncy 

7  CFR  Parts  723  and  729 
RIN  0560-AG75 

2002  Farm  BIH  Ragulatkxia— 
Termination  of  Paanut  Martot  Quota 
Program  and  Ravlaad  Fhia-Curad 
Tobacco  Raaarva  Stock  Laval 

AGENCY:  Farm  Service  Agency, 

Agriculture. 

ACTION:  Final  Rule. 

SUMMARY:  This  rule  takes  two  actions  to 
reflect  new  law  enacted  in  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (2002  Act).  First,  rules  for  the  now 
terminated  (as  to  2002  and  subsequent 
crops)  marketing  quota  program  for 
peanuts  are  removed.  Second,  the 
"reserve  stock  level"  for  flue-cured 
tobacco  (used  to  set  quotas)  is  changed. 
These  two  actions  simply  implement 
new  law  and  in  that  sense  are 
ministerial  only. 
EFFECTIVE  DATE:  October  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Stevens,  USDA,  Farm  Service 
Agency,  STOP  0514,  1400 
Independence  Avenue,  SW.. 
Washington,  DC  20250-0514,  telephone 
202-720-5291.  Electronic  mail: 
Daniel_Stevens@wdc.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  0MB. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Loan  Deficiency 
Payments — 10.051. 


Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
provides  that  the  promulgation  of 
regulations  and  the  administration  of 
Title  I  of  the  2002  Act  shall  be  done 
without  regard  to  chapter  5  of  title  44 
of  the  United  States  Code,  the 
Paperwork  Reduction  Act.  Accordingly, 
these  regulations  and  the  forms  and 
other  information  collection  activities 
need  to  administer  the  program 
authorized  by  these  regulations  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  Further,  this 
rule  does  not  contain  new  information 
collections  or  revise  those  collection 
currently  approved  by  OMB. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because  FSA 
is  not  required  by  5  U.S.C.  553  or  any 
other  law  to  publish  a  notice  of 
proposed  rulemaking  for  the  subject  of 
this  rule. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  for  State,  local,  and  tribal 
governments  or  the  private  sector  as 
defined  under  the  regulatory  provisions 
of  Title  II  of  the  Unfunded  Mandate 
Reform  Act  (UMRA).  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Background 

Sections  1309  and  1310  of  the  2002 
Act  terminated,  beginning  with  the  2002 
crop,  the  long  standing  marketing  quota 
and  price  support  program  for  peanuts. 
New  and  differing  peanut  programs 
were  enacted  in  the  same  legislation. 
This  rule  removes,  because  of  the  new 
law,  the  marketing  quota  regulations  in 
Chapter  VII  of  Title  7  of  the  Code  of 
Federal  Regulations  (CFR),  specifically 
those  at  7  CFR  part  729.  Removal  of  the 
price  support  regulations  contained  in 
Chapter  XTV  of  Title  7  of  the  CFR  will 
be  covered  by  separate  notice  as  will 
rules  for  the  new  program  enacted  in  the 
2002  Act.  The  revised  text  of  7  CFR  part 


729  will  not  affect  the  2001  and 
preceding  crops.  Tho'^  ■  crops  remain 
subject  to  the  previoi     rules 

Second,  in  tiic  law   hat  preceded  the 
2002  Act,  the  resen'c  stock  level  for  flue 
cured  tobacco  was  set  to  be  the  greater 
of  100,000  pounds  (farm  sales  weight)  or 
15  percent  of  the  national  quota  for  that 
tobacco  for  the  marketing  vear 
immediately  preceding  the  marketing 
year  for  which  the  determination  is 
being  made.  Section  1610  of  the  2002 
Act  changed  100,000  pounds  to  60,000 
pounds  and  15  percent  to  10  percent 
This  rule  implements  that  change  too 
Reserve  stock  levels  serve  a  function  in 
the  calculation  of  national  tobacco 
quotas. 

List  of  Subjects 

7  CFR  Part  723 

Agricultural  commodities.  Marketing 
quotas.  Price  support  programs.  Tobacco 

7  CFR  Part  729 

Agricultural  commodities.  Marketing 
quotas,  Price  support  programs 

Accordingly,  chapter  VII  is  amended 
as  follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  is  revised  to  read  as  follows: 

Authority:  7  I'.S.C.  1301  ft  .seq  .  7  I    S.C 
1421;  7  LI.S.C.  1445-1  and  1445-2 

2.  Amend  section  723.503  by  revising 
paragraph  (a)(3)  to  read  as  follows; 

§  723.503    Establishing  ttie  quotas. 

(a)  •    *    * 

(3)  Reserve  stock  level  adjustment 
The  total  calculated  by  adding  the  sums 
of  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  may  be  adjusted  by  the  Director 
as  necessary  to  maintain  inventories  of 
producer  loan  associations  for  burley 
and  flue-cured  tobacco  at  the  reserve 
stock  level.  For  burley,  the  reserve  stock 
level  is  the  larger  of  50  million  pounds 
farm  sales  weight  or  15  percent  of  the 
previous  year's  national  market  qu(3ta 
For  flue-cured,  the  reserve  stock  level  is 
the  larger  of  60  million  pounds  or  10 
percent  of  the  previous  year's  quota 
The  Director  shall  consider  supply 
conditions  when  making  any 
adjustment  and  a  downward  adjustment 
for  burley  tobacco  may  not  exceed  either 
35  million  pounds  farm  sales  weight  or 
50  percent  of  the  amount  by  which  loan 
inventories  exceed  the  reserve  stock 
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level,  whichever  is  larger  If  the 
uncommitted  pool  stocks  of  burlev 
tobacco  for  JUOl  and  subst^quent  crops 
equal  or  are  less  than  the  reserve  stock 
level,  then  the  downward  adjustment  in 
quota  for  that  vear  ma\  be  made  based 
on  the  reserve  stock  level  for  that  kind 
of  tobacco,  with  no  downward 
limitation 


PART  729— {Revised] 

3.  7  CFR  Part  729  is  revised  to  read 
as  follows: 

PART  172»-PEANUT  MARKETING 
QUOTAS 

Authority:  7  I'.S.C.  7271;  15  V  S.C.  714ti 

c   7  I    SI.   ~>l.=i') 

§  729.1     Applicablity  to  1996  ttirough  2001 
crops  of  peanuts. 

Sections  1  W9  and  MH)  of  the  F-'arm 
Sernritv  Rural  Investment  Act  of  2002 
terminated.  bet;innin>;  with  the  2002 
crop,  the  marketing  quota  and  pru  e 
support  program  for  peanuts  However. 
7  CFR  part  729.  revised  as  of  January  1. 
2002  continues  '.-  -ipply  <"  ^he  1996 
through  2001  crops  of  peanuts. 
Signsd  at  Washington.  DC!  on  September 

!2  jn()2 

lames  R.  Little. 

Administrutor.  Farm  Sfnice  A^t-ncy 

IKK  !)."    t)J-J'i271  Fil.-il  10-8-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20.  32.  and  35 

RIN3150-AF74 

Medical  Use  of  Byproduct  Material; 
Correction 

agency:  Nuclear  Regulatory 

Commission 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  cnrre<  ts  a 
final  rule  appearing  in  the  Federal 
Register  on  .\pril  24.  2002  lb7  FR 
20250)  This  action  in  necessary  to 
corrt'ct  tvpographu:  and  editorial  errors. 
EFFECTIVE  DATE:  October  24.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Tse.  Office  of  .Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Reguiatorv-  Cximmission,  Washington. 
DC  20555-0001.  telephone  (301)  »15- 
6233;  e-mail  untanrc^ov 
SUPW.EMENTAHY  INFORMATION: 

In  rule  FR  Doc   02-9bb.t  published 
Apnl  24,  2002.  (67  FR  20250)  make  the 
following  corrections; 


1   On  page  2025.).  third  column, 
second  paragraph,  tenth  line,  the  word 

Specialities"  should  read 
•'Specialties  " 

2.  On  page  20260.  first  column, 
second  ( omplete  paragraph,  tenth  line, 
the  word  -Specialities"  should  read 
■Spetialties  " 

3  On  page  20342.  second  column. 
14th  line.  "2120  L  Street  NW.  (Lower 
Level).  Washington,  DC"  should  read 
One  White  Flint  North.  11555 
RockviUe  Pike.  Room  0-1F21, 
Rockville,  MD  20852  " 

4  On  page  20350.  first  column.  25th 
)ine.  insert  the  word  "contains"  after  the 
word    INFORMATION." 

§20.1002    [Amended] 

5  In  «^  20.1002.  19th  line,  the  comma 
after  the  word  -released"  should  be 
deleted. 

§20.1003    [Antiended] 

t)   in  *?  20  1003.  Occupational  dose. 
15th  line,  the  comma  after  the  word 
released"  should  be  deleted. 
7   In  §20  1003.  Public  dose.  12th  line. 
the  comma  after  the  word  "released" 
should  be  deleted. 

§20.1301     [Anwnded] 

H  In  t}20  L?Ol(a)(l).  tenth  line,  the 
comma  after  the  word  -released"  should 
be  deleted 

§  32.72    [Amended] 

9  In  §  32  72.  last  line,  after 
••35.55(b)".  insert  the  words  'or.  prior  to 
.     October  25,  2004.  10  CFR  35.980(b)." 

§  35.6    [Amended] 

10  In  ^  35  6(c).  fifth  line,  the  word 
•license"  should  read  -licensee." 

§35.12    [Amended] 

11.  In  §35.12(c)(l)(i).  second  line,  the 
word  -Licens"  should  read  'License.  ' 

§35.13    [Amended] 

12  ln«j35  13(b)(1).  fifth  line,  "35.910. 
35.920.  35.930.  35.932.  35.934.  35.940. 
35.941.  35.950.  or  35.960"  should  read 
••35.910(a).  35.920(a).  35.930(a). 
35.940(a),  35.950(a).  or  35.960(a)". 

13  In  ^35. 13(b)(2),  fourth  line. 
•'35  980"  should  read  '•35.980(a)." 

14  In  (^35  13(b)(3).  third  line, 
"35  96T'  should  read  -35. 961(a)  or  (b)." 


For  the  Nuclear  Regulatory  Commission. 
Michael  T.  Lesar. 

C/i/ef.  fliWe.s  cj/i(^  D;rpcfne.s  Branch,  nivision 

ofAdministrativf  Senice-i.  Ofticc  oi 

Administration. 

IFK  Uoi  .  02-2,5658  Filed  10-8-02;  8;45  ami 
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§  35.40    [Amended] 

15.  In  i^  35.40(a).  fourth  line,  the  word 
Megabequerels"  should  read 
"Megabecquerels. " 

§35.51     [Amended] 

16  In  «^  35.51(b)(1).  eighth  line,  the 
words  "an  individual  who  meets  the 
riKjuirements  for'  should  be  deleted. 

U,ilf<l  at  Kockville.  Mar\lami.  this  :Jrd  ilav 
otO-totwr.  2002. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  8 

[Docket  No.  02-1 2A1 
RIN1557-AC00 

Assessment  of  Fees 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Final  rule:  technical  correction. 

SUMMARY:  This  final  rule  makes  a 
correction  to  the  final  rule  that  the  OCC 
published  in  the  Federal  Register  on 
September  11.  2002  (67  FR  57509) 
amending  12  CFR  8.2(a).  That  provision 
sets  forth  the  formula  for  the 
semiannual  assessment  the  OCC  charges 
each  national  bank. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  9.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Meyer.  Counsel.  Legislative  and 
Regulatory  Activities  Division,  202- 
874-5090'. 

SUPPLEMENTARY  INFORMATION:  On 
November  16.  2001.  die  OCC  published 
a  final  rule  in  the  Federal  Register  that 
amended  12  CFR  8.2(a).  which  sets  forth 
the  formula  for  the  semi-annual 
assessment  that  the  OCC  charges 
national  banks.  66  FR  57645  (November 
16.  2001).  The  objective  of  the 
rulemaking,  as  described  in  the 
preambles  to  the  proposed  and  final 
rules,  was  to  revise  12  CFR  8.2(a)  only. 
However,  in  the  published  final  rule.  12 
CFR  8.2(a)(1)  through  (a)(6)  were 
inadvertently  deleted.  66  FR  at  57647- 
48.  A  final  rule  published  September  11. 
2002  restored  those  deleted  provisions 
of  the  regulation.  67  FR  57509 
(September  1 1 .  2002). 

However,  the  September  11,  2002 
final  rule  also  restored  erroneously  12 
CFR  8.2(a)(7),  which  had  been  removed 
in  a  prior  rulemaking.  66  FR  29890 
dune  1,  2001).  Today's  final  rule  again 
removes  that  provision  from  the 
regulation. 

This  final  rule  takes  effect 
immediately.  The  OCC  has  concluded 
that  the  notice  and  comment  procedures 
prescribed  by  the  Administrative 
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Procedure  Act  are  unnecessary  because 
this  rule  corrects  a  technical  error 
without  substantive  change  to  the 
provision  of  §  8.2(a).  See  5  U.S.C. 
553(b)(3)(B).  Cf.  United  States  National 
Bank  of  Oregon  v.  Independent 
Insurance  Agents  of  America,  Inc.,  508 
U.S.  439.  462  (1993)  (error  in 
punctuation  construed  so  as  not  to 
defeat  the  "true  meaning"  of  a  Federal 
law  that  relocated  but  did  not  repeal  the 
statutory  provision  authorizing  national 
banks  to  sell  insurance). 

List  of  Subjects  in  12  CFR  Part  8 

National  banks.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  12  CFR  part  8  is 
amended  by  making  the  following 
correcting  amendments: 

PART  8-ASSESSMENT  OF  FEES 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a.  481.  482. 1867, 
3102.  and  3108;  15  U.S.C.  78c  and  781;  and 
26  D.C.  Code  102. 

2.  hi  §8.2,  paragraphs  (a)(1)  through 
(a)(6),  respectively,  are  republished  and 
paragraph  (a)(7)  is  removed,  to  read  as 

follows: 

§  8.2    Semiannual  ■■■eiament 

(a)'  *   * 

(1)  Every  national  bank  Mis  into  one 
of  the  ten  asset-size  brackets  denoted  by 
Columns  A  and  B.  A  bank's  semiannual 
assessment  is  composed  of  two  parts. 
The  first  part  is  the  calciilation  of  a  base 
amount  of  the  assessment,  which  is 
computed  on  the  assets  of  the  bank  up 
to  the  lower  endpoint  (Column  A)  of  the 
bracket  in  which  it  falls.  This  base 
amount  of  the  assessment  is  calculated 
by  the  OCC  in  Column  C. 

(2)  The  second  part  is  the  calculation 
by  the  bank  of  assessments  due  on  the 
remaining  assets  of  the  bank  in  excess 
of  Column  E.  The  excess  is  assessed  at 
the  marginal  rate  shown  in  Column  D. 

(3)  The  total  semiannual  assessment  is 
the  amount  in  Coliunn  C,  plus  the 
amount  of  the  bank's  assets  in  excess  of 

.  Column  E  times  the  marginal  rate  in 
Column  D:  Assessments  =  C+[(Assets 
-E)xD]. 

(4)  Each  year,  the  OCC  may  index  the 
marginal  rates  in  Coliunn  D  to  adjust  for 
the  percent  change  in  the  level  of  prices, 
as  measured  by  changes  in  the  Gross 
Domestic  Product  Implicit  Price  E)eflator 
(GDPIPD)  for  each  June-to-Jime  [>eriod. 
The  OCC  may  at  its  discretion  adjust 
marginal  rates  by  amounts  less  than  the 
percentage  change  in  the  GDPIPD.  The 
OCC  will  also  adjust  the  amounts  in 
Column  C  to  reflect  any  change  made  to 
the  marginal  rate. 


(5)  The  specific  marginal  rates  and 
complete  assessment  schedule  will  be 
published  in  the  "Notice  of  Comptroller 
of  the  Currency  Fees",  provided  for  at 
§  8.8  of  this  part.  Each  semiannual 
assessment  is  based  upon  the  total 
assets  showm  in  the  bank's  most  recent 
"Consolidated  Report  of  Condition 
(Including  Domestic  and  Foreign 
Subsidiaries)"  (Call  Report)  preceding 
the  payment  date.  The  assessment  shall 
be  computed  in  the  manner  and  on  the 
form  provided  by  the  Comptroller  of  the 
Currency.  Each  bank  subject  to  the 
jurisdiction  of  the  Comptroller  of  the 
Currency  on  the  date  of  the  second  or 
fourth  quarterly  Call  Report  required  by 
the  Office  under  12  U.S.C.  161  is  subject 
to  the  full  assessment  for  the  next  six- 
month  period. 

(6)(i)  Notwithstanding  any  other 
provision  of  this  part,  the  OCC  may 
reduce  the  semiannual  assessment  for 
each  non-lead  bank  by  a  percentage  that 
it  will  specify  in  the  Notice  of 
Comptroller  of  the  Currency  Fees 
described  in  §  8.8. 

(ii)  For  purposes  of  this  paragraph 
(a)(6): 

(A)  Lead  bank  means  the  largest 
national  bank  controlled  by  a  company, 
based  on  a  comparison  of  the  total  assets 
held  by  each  national  bank  controlled 
by  that  company  as  reported  in  each 
bank's  Call  Report  filed  for  the  quarter 
immediately  preceding  the  payment  of  a 
semiannual  assessment. 

(B)  Non-lead  bank  means  a  national 
bank  that  is  not  the  lead  bank  controlled 
by  a  company  that  controls  two  or  more 
national  banks. 

(C)  Control  and  company  have  the 
same  meanings  as  these  terms  have  in 
sections  2(a)(2)  and  2(b),  respectively,  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1841(a)(2)  and  (b)). 
***** 

Dated:  September  25,  2002. 

Julie  L.  Williams, 

First  Senior  Deputy  Comptroller  and  Chief 
Counsel. 

[FR  Doc.  02-25634  Filed  10-8-02;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  37,  38,  39  and  40 
RIN  3038-AB63 

Amendments  to  New  Regulatory 
Framework  for  Trading  Facilities  and 
Clearing  Organizations 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  adopting  a  number  of  technical 
amendments  to  its  rules  implementing 
the  Commodity  Futures  Modernization 
Act  of  2000  with  respect  to  trading 
facilities  and  clearing  organizations.  The 
rules  add  new  categories  of  exchange 
rules  or  rule  amendments  that  need  not 
be  approved  by  or  self-certified  to  the 
Commission;  amend  the  definitions  of 
"rule"  and  "dormant  contract;"  add 
new  definitions  of  "dormant  contract 
market,"  "dormant  derivatives 
transaction  execution  facility."  and 
"dormant  derivatives  clearing 
organization";  and  add  a  procedure  for 
listing  or  relisting  products  for  trading 
on  a  registered  entity  that  has  become 
dormant. 

EFFECTIVE  DATE:  November  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Yanofsky.  Assistant  Chief 
Counsel,  Division  of  Market  Oversight. 
Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Telephone:  (202)  418-5260. 
e-mail:  NYanofsky@cftc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission,  on  August  10,  2001 , 
promulgated  rules  implementing  the 
provisions  of  the  Commodity  Futures 
Modernization  Act  of  2000  (CFMA) 
relating  to  trading  facilities.'  66  FR 
42256.  These  rules,  parts  36  through  40 
of  the  Commission's  rules,  became 
effective  on  October  9,  2001. 

The  CFMA  profoundly  altered  federal 
regulation  of  commodity  futiu^s  and 
option  markets.  The  new  statutory 
firamework  established  two  categories  of 
markets  subject  to  Commission 
regulatory  oversight,  designated  contract 
markets  (contract  markets)  and 
registered  derivatives  transaction 
execution  facilities  (DTFs),  and  two 
categories  of  exempt  markets,  exempt 
boards  of  trade  and,  under  section 
2(h)(3)  of  the  Commodity  Exchange  Act 
(Act),  exempt  commercial  markets.  The 
Commission's  rules  relating  to  trading 
facilities  established  administrative 
procedures  necessary  to  implement  the 
CFMA,  interpreted  certain  of  the 
CFMA's  provisions  and  provided 
guidance  on  compliance  with  various  of 
its  requirements.  In  addition,  the 
Commission,  under  its  exemptive 
authority,  in  a  limited  number  of 
instances,  provided  relief  from,  or 


•  The  CFMA  was  intended,  in  part,  "to  promote 
innovation  for  futures  and  derivatives."  "to  reduce 
systemic  risk,"  and  "to  transform  the  role  of  the 
Commission  to  oversight  of  the  futures  markets." 
See  section  2  of  the  CFMA. 
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greater  flexibility  than,  the  CFMA's 
provisions. 

On  April  26.  2002.  th»'  Commission 
proposed  a  limited  number  of 
amendments  responding  to  initial  issues 
that  had  arisen  in  administering  its 
implementing  rules,  or  which  are 
l,K;hnicdl  in  nature  67  PR  20702  The 
C:ommission  received  throe  comment 
letters,  all  from  contract  markets.  The 
commenters  generallv  supported  the 
proposed  rules,  but  expressed  concern 
about  the  intended  scope  of  the 
proposed  amendments  relating  to  self- 
certification  of  exchange  fees.  The 
Commission  agrees  with  these 
comments,  and  is  amending  rule  40.6(c) 
to  better  describe  those  categories  of 
exchange  fees  that  will  he  subject  to  the 
self-certification  reciuirement  and  those 
that  will  not   In  all  other  respects,  the 
Commission  is  adopting  the  rules  as 
proposed.- 

II.  The  Final  Rules 


A  Dormant  Contract  Markets  and 
Products 

The  Commission  has  long  required 
boards  of  trade,  before  relisting  a 
dormant  contract  for  trading,  to 
demonstrate  that  the  c ontrac  t  continues 
to  meet  the  Acts  requirements  See  17 
CFR  5  2  This  requirement  was  based 
upon  the  premise  that  contracts  that 
have  been  dormant  for  a  significant 
period  of  lime  may  not  have  be»'n 
updated  to  reflect  intervening  changes 
in  cash-market  practices,  and  therefore 
mav  no  longer  meet  applicable  statutorv 
and  regulatorv  requirements 
Accordinglv.  the  relisting  of  a  dormant 
contract  was  treated  in  some  resptH;ts 
similarly  to  the  designation  of  a  new 

contract. 

Part  40  of  the  Commission  s  rules 
implementing  the  CFMA  retains  the 
concept  that  the  Acts  rtn^uirements  for 
listing  a  new  product  for  trading  should 
also  be  applit  able  wh»'n  relisting  a 
dormant  contract  for  trading 
Specificallv.  Commission  rule  40  2 
requires  that,  before  either  listing  a 
contrac:t  or  relisting  a  dormant  contract 
for  trading,  rf^gistered  entities  certih' 
that  the  product  c  omplies  with  the  .A.ct 
The  Commission  proposed  amending  its 
part  40  requirements  relating  to  dormant 
contracts  in  two  wavs 

First,  the  Commission  proposed  to 
revise  the  exemptive  period  m  the 
definition  of  "dormant  contract"  in  rule 
40  1  from  the  time  following  "initial 
listing"  to  the  time  folKuvmg  initial 
exchange  certification  or  Commission 


approval.  The  Commission  originally 
used  "initial  listing  "  to  mark  the 
beginning  of  the  exemptive  period  based 
upon  its  belief  that  registered  entities 
routinelv  would  certify  products  to  the 
Commission  shortly  before  trading  was 
imminent  as  permitted  by  rule  40.2. 
However,  many  exchanges  have 
continued  their  prior  practice  of 
fulfilling  regulatoPk-  requirements  well 
m  advanc;e  of  a  products  anticipated 
listing  date.  In  addition,  some 
exchanges  have  certified  to  the 
Commission,  but  have  never  listed  for 
trading,  a  number  of  new  products. 
Accordingly,  the  Commission  proposed 
that  the  exemptive  period  under  the 
dormant  contract  definition  begin 
running  from  the  time  of  certification  or 
Commission  approval.  Second,  in  light 
of  the  far  greater  rapidity  with  which 
markets  innovate  and  change  today 
compared  to  when  the  dormant  contract 
rule  was  first  promulgated  and  the 
lessened  burden  of  a  simple  self- 
certification  compared  to  the  previous 
requirement  that  dormant  contracts  be 
approved  by  the  Commission  prior  to 
relisting,  and  for  consistency  with  the 
operation  of  other  rules,  the 
Commission  proposed  to  amend  rule 
40  1  to  reduce  the  grace  period  during 
which  a  new  contract  is  exempt  from 
being  defined  as  dormant  from  60  to  36 
complete  calendar  months. 

The  Commission  also  proposed  to 
amend  rule  40  2  so  that  it  would  apply 
in  instances  where  the  registered  entitv 
Itself  has  become  dormant.  Prior  to 
enactment  of  the  CFMA.  the  term 

designated  contract  market"  denoted 
the  Commission-approved  products 
traded  on  a  board  of  trade. ' 
Accordinglv.  prior  to  the  CFMA.  a  board 
of  trade's  initial  application  for 
designation  as  a  contract  market  in  a 
(ommodity  triggered  review  of  both  the 
gener.d  requirements  for  designaticm  as 
a  contrac  t  market  as  well  as  those 
requirements  that  were  product-specific. 
If  a  board  of  trade  determined  to  relist 
a  contract  for  trading  after  all  of  its 
ccmtracts  had  become  dormant,  the 
Commission  would  have  reviewed  both 
the  terms  and  conditions  of  the  product 
to  be  relisted  as  well  as  whether  the 
board  of  trade  continued  to  meet  the 
general  designation  requirements  The 
Commission  proposed  to  amend  parts 
.17.  :1H.  39  and  40  of  its  rules  to  clarifv' 
that,  when  a  registered  entity  that  has 
become  dormant  determines  to  list  or 
relist  an  initial  product  for  trading  (or  in 
the  case  of  a  derivatives  clearing 


organization,  to  accept  a  product  for 
clearing),  it  must  demonstrate  that  it 
continues  to  satisfy  the  criteria  for 
designation  or  registration.-'  In  making 
such  a  demonstration,  a  registered  entity 
may  rely  upon  previously-submitted 
materials  that  still  pertain  to,  and 
accurately  describe,  current  conditions. 

No  cornments  were  received 
concerning  these  proposed  amendments 
on  dormant  markets  and  products  and 
the  Commission  is  adopting  the  rules  as 
proposed. 
B.  Product  Approval  Procedures 

Contract  markets  or  DTFs  may  request 
that  the  Commission  review  and 
approve  new  products  and  new  rules  or 
rule  amendments.  The  Commission 
proposed  amending  rules  40.3  and  40.5 
to  include  a  provision  similar  to  that  for 
applications  for  contract  market 
designation  and  DTF  registration,  that 
the  applicant  or  submitting  entity 
identih-  with  particularity  information 
in  the  submission  that  will  be  subject  to 
a  request  for  confidential  treatment  and 
support  that  request  for  confidential 
treatment  with  reasonable  justification. 
See  rules  38.3(aK5)  and  37.5(b)(5).  As 
proposed,  rule  40.3  also  provided  that 
the  terms  and  conditions  of  products  for 
which  approval  is  voluntarily  requested 
will  be  made  publicly  available  at  the 
time  of  their  submission  to  the 
Commission  to  enable  the  Commission, 
by  obtaining  the  views  of  market 
participants  and  others,  to  ascertain 
whether  the  proposed  product  would  be 
readily  susceptible  to  manipulation,  or 
otherwise  violate  the  Act.'-  Finally,  the 


-  The  CommisMod  will  i.onsiilor  as  Hppn>priali» 
adilJlK.nal  ameixliiiHiil-^  to  the  rules  impiemenliiiR 
the  CFMA  related  ti)  IradiiiK  facilitie-.  Iiased  upon 
further  .idnuiuslrrttive  •■xpeneni  iv 


'  In  I  nnlrast.  the  CKVIA  redefined  the  ineaninR  of 
(lesiKnaleii  .  i.iitr.u  I  in.irk.et'  Id  refer  to  the 
.ippriised  or  Ik  enseil  fai  ilitv  on  which  futures 
lunlracU  and  cornniiiditN  options  are  traded. 


<The  defiiiili.ins  ot    dorni,int  <  (mtra(,l  market.  " 
ilortiLiiit  ilenvatives  trans.ii  ticiii  exerution 
t.K  ihtv."  and    (lormant  (leriv,ili\es  <  leariiiK 
nrxanization"  prnvuie  for  .1  Ih-nioiith  initi.il 
exeniptue  period  that  would  l)«'mn  when  the 
Commission  is.sues  an  order.  in<.hidin«  ( on.litional 
orders.  deMKnatiiiR  a  i  (.ntr.ii  I  market  or  rt^RisterinR 
a  DTK  or  a  dernatives  (  leariiiR  orKanization 

The  t;oinmi.ssion  is  also  adopliiiR.  .is  proposeil. 
l«o  le<  hniral  amendments  related  to  ( ontinuinn 
RoodstandinR  desiRnation  or  n-Kistralicn  status  The 
first  makes  ( lear  that  the  notification  procedure 
availat)le  to  i  ontnii  t  markets  to  operate  as  a  UTl- 
.ippliesonl\  to  ,11  tiw  contrail  markets. 
Arc  ordinRls .  hefore  usinR  this  noliPK  ation 
priK  edure.  dormant  .  ontrai  I  markets  must  reinstate 
Iheir  a(  live  <  ontr.K  t  market  status  Of  (  ourse.  thev 
(ould  also  l«-iome  ,.  r.-Rislered  HTF  b\  appluation 
rhe  sin  iind  pro%  ides  that,  upon  a  1  hanpe  of 
ownership  of  a  i  onlr.ii  I  m.irket  or  DTF.  the  new 
owners  must  i  erlifv  that  ihe  facilitv  cimlimies  |o 
meet  the  respei.tive  desiRnation  or  rt>Ristralion 
rn]uiremcnl 

•Conuiussion  staff  routinelv  conduit  trade 
intHrviews  wlien  reviewinR  no\el  instruments  to 
ascertain  the  relative  siisceptiliilitv  of  a  product  to 
U-inR  manipulated  To  be  meaninRhil.  these 
interviews  rvquire  the  release  of  the  proposed 
inslrunient  s  terms  and  conditions.  Cienerally.  the 
Commission  also  intends  to  continue  its  lonR- 
standing  practice  of  requeslinR  piihlic  comment  on 
the  terms  and  conditions  of  new  products  under 
review  for  ( jimmission  approval  bv  publication  of 


Commission  proposed  a  new  rule  40.8 
to  make  clear  that  all  other  information 
required  by  the  core  principles  to  be 
made  public  by  a  registered  entity  will 
be  treated  as  public  information  by  the 
Commission  at  the  time  the  Commission 
issues  an  order  of  designation  or 
registration,  a  registered  entity  is 
deemed  approved,  or  a  rule  or  rule 
amendment  is  approved  or  deemed 
approved  by  the  Commission,  or  can 
first  be  made  effective  by  the  registered 
entity.^ 

No  comments  were  received 
concerning  these  proposed  amendments 
on  product  approval  procediu^s  and  the 
Commission  is  adopting  the  rules  as 
proposed. 

C.  Exchange  Fees 

The  Commission  also  proposed  to 
amend  rules  40.1,  40.4  and  40.6 
explicitly  to  address  the  procedures 
applicable  to  the  imposition  or 
amendment  of  exchange  fees.  The 
Commission's  proposed  rules  provided 
that  fees  related  to  delivery  of  an 
enimierated  agricultural  commodity 
would  be  subject  to  the  prior-approval 
requirements  of  the  Act,  and  that  all 
other  fees  would  be  subject  only  to  the 
certification  requirement.  The 
Commission's  proposed  rules  further 
provided  that  fees  or  fee  changes  of  any 
type  of  less  than  $1.00  would  be  exempt 
from  the  certification  requirement  (or 
the  prior-approval  requirement,  if 
applicable)  as  de  minimis.^ 

The  three  contiact  markets  that 
commented  expressed  concern  that  the 
Commission's  proposed  rule  could  be 


notices  in  the  Federal  Ragialar.  In  instances  where 
notice  in  the  Federal  Ragisler  is  impracticable  or 
otherwise  unnecessary,  notice  of  a  submission  for 
voluntary  approval  and  of  the  public  availability  of 
the  proposed  prpduct's  terms  and  conditions  will 
be  through  the  Commission's  internet  Web  site 
[http://www.cftc.gov). 

The  terms  and  conditions  of  products  eligible  for 
trading  by  self-certification  must  be  made  publicly 
available  by  the  contract  market  (Core  Principle  7). 
or  the  DTF  (Core  Principle  4).  and  will  be  available 
from  the  Commission,  at  the  time  that  the  exchange 
legally  could  commence  trading— the  beginning  of 
the  business  day  following  certification  to  the 
Coramission 

"This  requirement  is  limited  to  information 
required  to  be  made  public  by  a  registered  entity 
under  a  core  principal,  and  does  not  apply  to 
additional  materials  that  may  be  filed  in  support  of 
an  application  for  designation  or  registration.  For 
example,  section  5(d)(7)  of  the  Act  requires  contract 
markets  to  make  pubUcIy  available  information 
concerning  "the  terms  and  conditions  of  the 
contracts  of  the  contract  market  and  the 
mechanisms  for  executing  transactions  on  or 
through  the  facilities." 

.Separately,  as  proposed,  the  Commission  has 
revised  the  list  of  rule  amendments  that  are  not 
material  changes  to  futures  contracts  on  the 
enumerated  agricultural  commodities  to  clarify  that 
rule  changes  not  required  to  be  certified  to  the 
Commission  under  rule  40.6(c)  are  also  not 
material. 


read  to  require  the  exchanges  to  certify 
all  fees  and  fee  changes  of  $1.00  or 
more,  including  fees  established  by  an 
independent  third  party  and  fees  that 
are  administrative  in  nature.  The 
Conamission  did  not  intend  this  result 
and  accordingly  is  revising  rule  40.6  to 
clarify  the  treatment  of  rules  relating  to 
fees.  Under  the  final  rules,  certification 
will  still  be  required  for  fees  or  fee 
changes  that  are  related  to  delivery, 
trading,  clearing  and  dispute  resolution 
and  that  are  $1.00  or  more.«  See  rule 
40.6(a).9  Fees  of  $1.00  or  more  that  are 
unrelated  to  the  foregoing  (delivery, 
trading,  clearing  and  dispute 
resolution),  or  &at  are  established  by  an 
independent  third  party, 'o  will  be 
exempt  from  certification  but  subject  to 
notification  under  rule  40.6(c)(2)(v). 
Finally,  neither  the  certification  nor 
notification  requirements  will  apply  to 
fees  that  are  under  $1.00,  or  that  relate 
to  matters  that  are  administrative  in 
nature,  such  as  dues,  badges, 
telecommunications  services,  booth 
space,  real  time  quotations,  historical 
information,  publications  or  software 
licenses.  See  rule  40.6(c)(3)(ii)(E). 

D.  Definition  of  Rule 

The  Commission  proposed  to  amend 
the  definition  of  "rule"  in  part  40.1"  to 


"The  $1.00  fee  or  fee  change  is  on  a  per  contract 
l>asis  and  not  on  a  per  unit  basis. 

"Such  a  certification  includes  the  exchange's 
determination  (which  need  not  be  separately  stated) 
that  the  fee  or  fee  change  complies  with  the 
exchange's  obligation  under  Core  Principle  18  that 
its  actions  avoid  resulting  in  an  unreasonable 
restraint  of  trade  or  imposing  any  material 
anticompetitive  burden  on  trading 

'"These  fees  may  include,  for  example.  USDA 
grading  and  inspection  charges. 

"With  respect  in  general  to  the  defintion  of 
"rule."  Commission  staff  in  recent  months  has 
learned,  through  bulletins  and  notices  to  the 
members  of  registered  entities,  of  a  number  of  rule 
changes  that  were  not  appropriately  submitted  to 
the  Commission  for  review  under  part  40.  The 
Commission  again  reminds  registered  entities,  as  it 
did  in  its  proposal,  that  the  definition  of  "rule" 
under  part  40  encompasses  more  than  just 
provisions  labeled  as  "rules"  in  rulebooks.  but 
includes,  among  other  things,  resolutions, 
interpretations  and  stated  policies.  In  order  to 
relieve  any  administrative  burdens,  registered 
entities  may  submit  rule  changes  to  the  Commission 
in  the  form  of  member  bulletins  and  notices,  so  long 
as  those  submissions  are  labeled  and.  if  necessary, 
certified  in  accordance  with  the  procedural 
requirements  of  part  40.  In  this  regard,  the 
Commission  notes  that  it  does  not  interpret  this 
requirement  as  expanding  any  requirement  or  its 
administrative  practice  with  regard  to  rule 
submissions  that  existed  prior  to  enactment  of  the 
CFMA.  The  Commission  further  notes  that  its  rules 
provide  several  categories  of  exchange  rules  that 
registered  entities  are  not  required  to  certify  or  to 
report  to  the  Commission  in  a  weekly  notification. 
The  cat(!gories  of  rules  that  are  exempt  from  the 
certification  and  notification  requirements  are  those 
that,  for  instance,  relate  to  the  routine,  daily 
administration,  direction  and  control  of  employees. 
See  rule  40.6(c)(3)  for  a  complete  list  of  rules  that 
are  exempt  ft-ora  both  certification  and  notification 


exclude  ft-om  its  meaning  exchange 
actions  relating  to  the  setting  of  margin 
levels,  except  with  respect  to  security 
futures  products  and  contracts  on  stock 
indices.  Prior  to  the  CFMA,  section 
5a(a)(12)  of  the  Act  required  that  all 
changes  to  contract  term.«^  and 
conditions,  with  the  exc    ition  of  rules 
relating  to  the  setting  of  margin  levels, 
be  submitted  to  the  Commission  for 
prior  approval.  The  ability  to  adjust 
margin  levels  was  afforded  this  special 
status  because  of  the  recognized  need 
for  exchanges  to  change  margin  levels 
rapidly,  often  changing  margin  levels 
within  a  single  trading  session,  in 
response  to  changing  market  conditions. 
In  section  113  of  the  CFMA,  Congress 
removed  the  prior-approval  provision, 
providing  instead  that  registered  entities 
could  amend  their  rules  by  self- 
certification.  However,  there  is  no 
indication  that  Congress  intended 
thereby  to  affect  the  special  status 
accorded  rules  relating  to  the  setting  of 
margin  levels.'^  Accordingly,  the 
Commission  believes  that  specifically 
excluding  the  setting  of  margin  levels 
(except  with  respect  to  stock  index 
products  and  security  futures  products) 
from  the  definition  of  "rule"  is 
consistent  with  Congress's  intent  and 
with  the  public  interest,  i''  One 
commenter,  the  New  York  Mercantile 
Exchange,  stated  that  it  appreciated  this 
proposed  clarifying  amendment.  The 
Commission  is  amending  the  definition 
of  "rule"  as  proposed. 

m.  Cost-Benefit  Analysis 

Section  15  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  Section 
15  does  not  require  the  Commission  to 
quantify  the  costs  and  benefits  of  a  new 
regulation  or  to  determine  whether  the 
benefits  of  the  proposed  regulation 
outweigh  its  costs.  Rather,  section  15 
simply  requires  the  Commission  to 
"consider  the  costs  and  benefits"  of  its 


requirements.  In  this  Federal  Register  release,  the 
Commission  has  expanded  this  category  of  exempt 
rules  to  include  fees  or  fee  changes  that  are  eigther 
under  $1.00  or  that  relate  to  matters  that  are 
administrative  in  nature. 

'■'  In  this  regard.  Congress  did  not  modify  the 
Act's  other  provisions  relating  to  margins  Sef 
section  2(al(C)(v). 

'^The  (x)mmission  is  also  adopting,  as  proposed. 
a  number  of  technical  amendments  Appendix  C  to 
part  40  details  the  information  that  foreign  boards 
of  trade  should  include  in  a  request  for  no-action 
relief  to  offer  and  sell  to  persons  in  the  I  'nited 
States  foreign  exchange-traded  futures  contracts  on 
broad-based  securities  indices.  The  Commission  is 
amending  that  guidance  to  incorporate  the  changes 
made  by  the  CFMA  to  the  criteria  for  approving 
such  stock  index  futures  contracts  The  Commission 
is  also,  as  proposed,  making  conforming  changes  to 
a  numtier  of  delegations  in  the  rules  and  to  several 
other  provisions. 
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acliun.  in  light  of  five  broad  areas  nf 
market  and  publi(  tioncern:  prote<;tii)n 
(if  market  participants  and  the  piibiic . 
efficiencv.  competitiveness,  and 
financial  integritv  of  futures  markets, 
pri(  e  discnverv;  sound  risk  management 
practices:  and  other  public  interest 
considerations.  Act  ordinglv,  the 
Commission  could  in  its  discretion  give 
greater  weight  to  anv  one  of  the  five 
enumerated  areas  of  com  ern  and  i  ould 
in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  partu  ular 
rule  was  ne<.essar>'  or  appropriate  to 
protect  ths'  public  interest  or  to 
effectuate  anv  of  the  provisions  nr  to 
accomplish  any  of  the  purpose       f  the 

Act. 

The  Commission's  proposal  contained 
an  analvsis  of  its  (  onsideration  of  these 
costs  and  benefits  and  solicited  public 
comment  thereon  67  FR  20704  The 
Commission  specificallv  invited 
commenters  to  submit  anv  data  that 
they  mav  have  c^uantifving  the  costs  and 
benefits  of  the  proposed  rules  Id  The 
Commission  has  considered  all  of  the 
comments  letters  received,  none  of 
which  specificallv  addressed  the  costs 
or  benefits  of  the  proposed  rules  The 
commenters,  however,  did  raise 
concerns  about  the  possible  unintended 
consequences  of  the  llommission's 
proposal  concerning  exchange  fees  and 
the  Commission  has  responded 
favorablv  to  those  concerns  and  thus  has 
limited  anv  unintended  exists 

.\fter  ( onsidering  the  costs  and 
benefits  of  these  rules,  the  tlotnmission 
had  decided  to  adopt  them  as  discussed 
above. 

IV.  Related  Matters 
A   Hfgulatnrv  Flf^xibility  Art 

The  Regulatorv  Flexibilitv  Act  (RFA). 
5  ISC  601  ft  seq  .  re<}uires  federal 
agencies,  in  promulgating  rules,  to 
consider  the  impact  of  those  rules  on 
small  entities  The  rules  adopted  herein 
would  affect  contract  markets  and  other 
registered  entities  The  Commission  has 
previously  established  certain 
definitions  of  "small  entities"  to  be  used 
bv  the  Commission  in  evaluating  the 
impact  of  its  rules  on  small  entities  in 
accordance  with  the  RFA  '^  In  its 
previous  determinations,  the 
Commission  has  concluded  that 
contract  markets.  DTFs  and  clearing 
organizations  are  not  small  entities  for 
the  purpose  of  the  RFA  '  '• 

In  the  proposed  rules,  the 
Commission  solicited  comment  on 


•♦47  KK  IHhlK-Jl  1  ^^'^    ill    mttZ) 

'■•47  KR  1B618.  latilM  |.\(>ril   111    ma2)  diwiussinK 
contraiJl  markHts).  hh  KR  4J.:Sh   4^.:hH  (August  lU. 
2001)  Idistussmg  DTFs)   bb  KR  45btJ.S,  4560« 
(August  29,  2001)  (diit-ussing  \XXH) 


whether  the  rules  as  proposed  would 
have  a  significant  economic  impact  on 
a  substantial  numbtir  of  small  entities. 
The  Commission  received  no  comments 
in  response  to  this  request.  The 
Commission  hereby  determines  that  the 
rules,  as  adopted  herein,  will  not  have 
a  signific:ant  economic:  impac;t  on  a 
substantial  number  of  small  entities 
Therefore,  the  Chairman,  on  behalf  of 
the  Commission,  hereby  certifies, 
pursuant  to  ,5  I'.S.C  605(b),  that  the 
propost«d  amendments  will  not  have  a 
signific:ant  economic  impac;t  on  a 
substantial  number  of  small  entities. 

B  hiprnvork  Rf  duct  ion  Act  of  1995 

This  rulemaking  contains 
information-collection  requirements.  As 
rcfquired  bv  the  Paperwork  Reduction 
Act  of  HW.^  (44  II  S.C.  3.507(d)).  the 
Commission  submitted  a  c:opy  of  this 
section  to  the  Offic;e  of  Management  and 
Budget  (OMB)  for  its  review.  No 
comments  were  received  in  response  to 
the  Commi-ssion's  invitation  in  the 
notice  of  proposed  nilemaking  to 
I  oinment  on  anv  potential  paperwork 
burden  associated  with  these  rules. 

List  of  Subjects 

l7(:FRPart37 

Commodity  futures.  Commodity 
Futures  Trading  Commission. 

;  7  CFH  Part  3H 

Commodity  futures.  Commodity 
Futures  Trading  Commission. 

l7i:FRPcirt39 

Commodity  futures.  Consumer 
protection 

/  7  CFR  Part  4U 

Commodity  futures.  Contract  markets, 
Designaticm  application.  Reporting  and 
recordkcieping  requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  .\c.\.  as  amended  by  the  Commodity 
Futures  Modernization  Act  of  2000. 
Appendix  E  of  Pub,  L.  106-554.  114 
Stat.  2763  (2000),  and  in  particular, 
sections  la.  2.  3.  4.  4c,  4i.  5.  5a.  5b,  5c. 
5d.  6  and  8a  thereof,  the  Commission 
hereby  amends  Chapter  I  of  Title  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  37— DERIVATIVES 
TRANSACTION  EXECUTION 
FACILITIES 

1.  The  authority  citation  for  part  37  is 
revised  to  read  as  follows: 

Authority:  7  I!  S.C.  2.  5,  6,  6c,  6(c),  7a  and 
12a,  as  amendleil  by  Appendix  E  of  Pub,  L, 
106-5,=>4.  114  Stat.  276.3A-365. 


2.  Section  37.2  is  revised  to  read  as 

follows: 

§  37.2     Exemption. 

Contracts,  agreements  or  transactions 
traded  on  a  derivatives  transaction 
exec:ution  facility  registered  as  such 
with  the  Commission  under  section  5a 
of  the  Act.  the  facility  and  the  facility's 
operator  are  exempt  from  all 
Commission  regulations  for  such 
activity,  except  for  the  requirements  of 
this  part  37  and  §§1.3.  1.31.  1.59(d), 
1  63(c).  15.05.  33.10.  part  40.  part  41 
and  part  190  of  this  chapter,  and  as 
applic.able  to  the  market,  parts  15 
through  21  of  this  chapter,  which  are 
applicable  to  a  registered  derivatives 
transaction  execution  facility  as  though 
they  were  set  forth  in  this  section  and 
included  specific  reference  to 
derivatives  transaction  execution 
facilities. 

3.  Section  37.5  is  amended  by  revising 
paragraphs  (a),  (b).  and  (0(1)  to  read  as 
follows: 

§  37.5    Procedure*  tor  registration. 

(a)  Notification  by  contract  markets. 
(1)  To  operate  as  a  registered  derivatives 
transaction  execution  facility  pursuant 
to  section  5a  of  the  Act.  a  board  of  trade, 
facility  or  entity  that  is  designated  as  a 
contract  market,  which  is  not  a  dormant 
contract  market  as  defined  in  §40.1  of 
this  chapter,  must: 

(i)  Comply  with  the  core  principles 
for  operation  under  section  5a(d)  of  the 
Act  and  the  provisions  of  this  part  37; 

and 

(ii)  Notify  the  Commission  of  its 
intent  to  so  operate  by  filing  with  the 
Secretary  of  the  Commission  at  its 
Washington.  DC.  headquarters  a  copy  of 
the  facility's  rules  (which  may  be 
trading  protocols)  or  a  list  of  the 
designated  contract  market's  rules  that 
apply  to  operation  of  the  derivatives 
transaction  execution  facility,  and  a 
certification  by  the  contract  market  that 

it  meets: 

(A)  The  requirements  for  trading  of 
section  5a(b)  of  the  Act:  and 

(B)  The  criteria  for  registration  under 
section  5a(c)  of  the  Act. 

(2)  Before  using  the  notification 
procedure  of  paragraph  (a)  of  this 
section  for  registration  as  a  derivatives 
transaction  execution  facility,  a  dormant 
contract  market  as  defined  in  §40.1  of 
this  chapter  must  reinstate  its 
designation  under  §  38.3(a)(2)  of  this 
chapter. 

(b)  Registration  by  application— (V 
Initial  registration.  A  board  of  trade, 
facility  or  entity  shall  be  deemed  to  be 
registered  as  a  derivatives  transaction 
execution  facility  thirty  days  after 
receipt  (during  the  business  hours 
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defined  in  Sec.  40.1  of  this  chapter)  by 
the  Secretary  of  the  Commission  at  its 
Washington,  DC,  headquarters,  of  an 
application  for  registration  as  a 
derivatives  transaction  execution 
facility  unless  notified  otherwise  during 
that  period,  or,  as  determined  by 
Commission  order,  registered  upon 
conditions,  if: 

(i)  The  application  demonstrates  that 
the  applicant  satisfies  the  requirements 
for  trading  and  the  criteria  for 
registration  of  sections  5a(b)  and  5a(c)  of 
the  Act,  respectively; 

(ii)  The  submission  is  labeled 
"Application  for  DTF  Registration"; 

(lii)  The  submission  includes: 

(A)  The  derivatives  transaction 
execution  facility's  rules,  which  may  be 
trading  protocols; 

(B)  Any  agreements  entered  into  or  to 
be  entered  into  between  or  among  the 
facility,  its  operator  or  its  participants, 
technical  manuals  and  other  guides  or 
instructions  for  users  of  such  facility, 
descriptions  of  any  system  test 
procedures,  tests  conducted  or  test 
results,  and  descriptions  of  the  trading 
mechanism  or  algorithm  used  or  to  be 
used  by  such  facility,  to  the  extent  such 
dociunentation  was  otherwise  prepared; 
and 

(C)  To  the  extent  that  compliance 
with  the  raquiremmits  for  trading  or  the 
criteria  for  racog)aition  is  not  selT 
evident,  a  brief  explanation  of  how  the 
rules  or  trading  protocols  satisfy  each  of 
the  conditions  for  registration; 

(iv)  The  applicant  does  not  amend  or 
supplement  the  application  fur 
recognition,  except  as  requested  by  the 
Commission  or  for  correction  of 
typographical  errors,  renumbering  or 
other  nonsubstantive  revisions,  during 
that  period; 

(v)  The  applicant  identifies  with 
particularity  information  in  the 
application  that  will  be  subject  to  a 
request  for  confidential  treatment  and 
supports  that  request  for  confidential 
treatment  with  reasonable  justification; 
and 

(vi)  The  applicant  has  not  instructed 
the  Commission  in  writing  at  the  time 
of  submission  of  the  application  or 
during  the  review  period  to  review  the 
application  pursuant  to  the  time 
provisions  of  and  procedures  imder 
section  6  of  the  Act. 

(2)  Reinstatement  of  dormant 
registration.  Before  listing  products  for 
trading,  a  dormant  derivatives 
transaction  execution  facility  as  defined 
in  §40.1  must  reinstate  its  registration 
under  the  procediu«s  of  paragraphs 
{a)(l)  or  (b)(1)  of  this  section,  as 
applicable;  provided  however,  that  an 
application  for  reinstatement  may  rely 
upon  previously  submitted  materials 


that  still  pertain  to,  and  accurately 
describe,  current  conditions. 

*  •        •        *        • 

(f)  Delegation  of  authority.  (1)  The 
Commission  hereby  delegates,  until  it 
orders  otherwise,  to  the  Director  of  the 
Division  of  Market  Oversight  or  such 
other  employee  or  employees  as  the 
Director  may  designate  from  time  to 
time,  with  the  concurrence  of  the 
General  Coimsel  or  the  General 
Counsel's  delegatee,  authority  to 
exercise  the  functions  provided  under 
paragraph  (d)  of  this  section. 

*  *        •        •         * 

4.  Section  37.6  is  amended  by  revising 
paragraphs  (a),  (b),  introductory  text. 
(b)(1),  (b)(2)  and  (b)(2)(i)  introductory 
text,  (b)(2)(iii),  and  (c)  to  read  as 
follows: 

137^    Compliance  wHh  core  principles. 

(a)  In  general.  To  maintain 
registration  as  a  derivatives  transaction 
execution  facility  upon  commencing 
operations  by  listing  products  for 
trading  or  otherwise,  or  for  a  dormant 
derivatives  transaction  execution 
faciUty  as  defined  in  §  40.1  of  this 
chapter  that  has  been  reinstated  under 
§  37.5(bK2)  upon  recommencing 
operations  by  relisting  products  for 
trading  or  otherwise,  and  on  a 
continuing  basis  thereafter,  the 
derivatives  transaction  execution 
faciUty  must  have  the  capacity  to  be, 
and  be,  in  compliance  with  the  core 
principles  of  section  5a(d)  of  the  Act. 

(b)  New  and  reinstated  derivatives 
tmnsaction  execution  facilities. — (1) 
Certification  of  compliance.  Unless  an 
applicant  for  registration  or  for 
reinstatement  of  registration  has  chosen 
to  make  a  voluntary  demonstration 
under  paragraph  (b)(2)  of  this  section,  a 
newly  registered  derivatives  transaction 
execution  fecility  at  the  time  it 
commences  operations,  or  a  dormant 
derivatives  transaction  execution 
facihty  as  defined  in  §40.1  of  this 
chapter  at  the  time  that  it  recommences 
operations,  must  certify  to  the 
ConuAission  that  it  has  the  capacity  to, 
and  will,  operate  in  compliance  with 
the  core  principles  under  section  5a(d) 
of  the  Act. 

(2)  Voluntary  demonstration  of 
compliance.  An  applicant  for 
registration  or  for  reinstatement  of 
registration  may  choose  to  make  a 
voluntary  demonstration  of  its  capacity 
to  operate  m  compliance  with  the  core 
principles  as  follows: 

(i)  At  least  thirty  days  prior  to 
commencing  or  recommencing 
operations,  the  applicant  for  registration 
or  for  reinstatement  of  registration  must 
file  (during  the  business  hours  defined 


in  §40.1  of  this  chapter)  with  the 
Secretary  of  the  Commission  at  its 
Washington,  DC,  headquarters,  either 
separately  or  with  the  application 
required  by  §  37.5,  a  submission  that 
includes: 
***** 

(iii)  If  it  appears  that  the  applicant  has 
failed  to  make  the  requisite  showing,  the 
Commission  will  so  notify  the  applicant 
at  the  end  of  that  period.  Upon 
commencement  or  recommencement  of 
operations  by  the  deri     lives  transaction 
execution  facility,  su      a  notice  may  be 
considered  by  the  Cc  umission  in  a 
determination  to  issue  a  notice  of 
violation  of  core  principles  under 
section  5c{d)  of  the  Act, 

(c)  Existing  derivatives  transaction 
execution  facilities. — (1)  In  general. 
Upon  request  by  the  Commission,  a 
registered  derivatives  transaction 
execution  facility  shall  file  with  the 
Commission  such  data,  documents  and 
other  information  as  the  Commission 
may  specify  in  its  request  that 
demonstrates  that  the  registered 
derivatives  transaction  execution 
facility  is  in  compliance  with  one  or 
more  core  principles  as  specified  in  the 
request  or  that  is  requested  by  the 
Commission  to  enable  the  Coounission 
to  satisfy  its  obligations  under  the  Act, 
(2)  Change  of  owners.  Upon  a  change 
of  ownership  of  an  existing  registered 
derivatives  transaction  execution 
facility,  the  new  owner  shall  file  with 
the  Secretary  of  the  Commission  at  its 
Washington,  DC,  headquarters,  a 
certification  that  the  derivatives 
transaction  execution  facility  meets  the 
requirements  for  trading  and  the  criteria 
for  registration  of  sections  5a(b)  and 
5a{c)  of  the  Act,  respectively. 


PART  38— DESIGNATED  CONTRACT 
MARKETS 

5,  The  authority  citation  for  Part  38  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  2,  5,  6,  6c,  7  and  12a. 
as  amended  by  Appendix  E  of  Pub.  L.  106- 
554,  114  Stat.  2763A-365. 

6.  Section  38.2  is  revised  to  read  as 
follows: 

§38^    Exemption. 

Agreements,  contracts,  or  transacrtions 
traded  on  a  designated  contract  market 
under  section  6  of  the  Act,  the  contract 
market  and  the  contract  market's 
operator  are  exempt  from  all 
Commission  regulations  for  such 
activity,  except  for  the  requirements  of 
this  part  38  and  §§1.3.  1, 12(e),  1,31, 
1.37(c)-(d).  1,38.  1.52.  1.59(d).  l,63(c). 
1.67,  33.10,  part  9,  parts  15  through  21, 


62878 


Federal  Register   Vol.  67.  No.   196/ Wednesday.  October  9,  2002 /Rules  and  Regulations 


Federal  Register / Vol.  67,  No.  196 /Wednesday.  October  9,  2002 /Rules  and  Regulations         62879 


part  4U.  part  4  I  .iiui  part  190  of  this 
chaptiT 

7  Section  J8  3  is  amended  by  revising 
[laninraph  (d)  to  read  as  follows: 

§  38.3     Procedures  for  deslgr^ation  by 
application. 

i.i"  li  Initiiil  Applu  (itioii   A  ho.inl  of 
trade  or  tratfing  faciiitv  shall  be  deemed 
to  be  designated  as  a  contract  market 
sixty  days  after  rtneipt  (durint;  the 
business  hours  defined  in  *»  40  1  of  this 
chapter!  bv  the  Secretary  of  the 
C^ommission  at  its  Washington.  DC. 
headquarters,  of  an  application  for 
designation  unless  notified  otherwise 
'luring  that  period,  or.  as  determined  by 
Commission  order,  designated  upon 
conditions,  d 

(i)  The  application  demonstrates  that 
the  applicant  satisfies  the  criteria  for 
il«'signation  of  section  5(b)  of  the  Act. 
the  core  principles  for  operation  under 
section  5(d)  of  the  Act  and  the 
proyisions  of  this  part  <H. 

(ii)  The  application  is  labeled  as  being 
submitted  pursuant  to  this  part  38; 
(iii)  The  application  includes: 
(A)  A  copy  of  the  applicant  s  rules 
and  any  technical  manuals,  other  guides 
or  instructions  for  users  of,  or 
participants  in,  the  market,  including 
minimum  financ  ial  standards  for 
members  or  market  participants: 
[li]  A  description  of  the  trading 
system,  algorithm,  security  and  access 
limitation  procedures  with  .i  timeline 
for  an  order  from  input  through 
settlement,  and  a  copy  of  any  system 
test  procedures,  tests  conducted,  test 
resuhs  and  the  nature  of  ( ontingency  or 
disaster  recovery  plans, 

(C.)  A  copy  of  any  documents 
pertaining  to  the  applicant's  legal  status 
and  governanf  e  structure,  mi  hiding 
governaiue  fitness  information, 

(D)  A  copy  of  any  agretnnents  or 
contracts  entered  into  or  to  be  entered 
into  by  the  applicant,  including 
partnership  or  limit. -d  liahiiitv 
company,  third-partv  regulatory  seryii  e, 
member  or  user  agreements,  that  enable 
or  empower  the  applicant  to  romjily 
with  a  designation  i  riterioii  or  (  ore 
principal,  and 

(E)  To  the  extent  that  any  of  the  items 
in  ^  38.3(a)(l)(iii)(A)-(D)  raise  issues 
that  are  novel,  or  for  vvhii  b  (  ompliaiu  e 
with  a  condition  for  designation  is  not 
self-evident,  a  brief  e.xplanation  of  how 
that  item  and  the  application  satisfies 
the  conditions  for  designation: 

(iv)  The  applicant  does  not  ameml  or 
supplement  the  designation  application, 
except  as  requested  by  the  Commission 
or  for  correctK)n  of  typographic  al  errors, 
renumbering  or  other  nonsubst.intive 
revisions,  during  that  period, 

(v)  The  applicant  identifies  with 
particularity  information  in  the 


applu  ation  that  will  be  subject  to  a 
request  tor  c:onfidential  treatment  and 
supports  that  rc>quest  for  confidential 
treatment  with  reasonable  justification: 
and 

(vi)  The  applicant  has  not  instructed 
the  Commission  in  writing  at  the  time 
of  submission  of  the  application  or 
during  the  review  period  to  review  the 
applu  ation  pursuant  to  procedures 
under  section  8  of  the  Act. 

(2)  Heinstatcment  of  dormant 
dt^sifiniition  Before  listing  or  relisting 
produc  ts  for  trading,  a  dormant 
designated  c:ontrac:t  market  as  defined  in 
*>40  1  of  this  chapter  must  rein5tate  its 
designation  under  the  proc:edures  of 
paragraph  (a)(1)  of  this  section: 
provided  however,  that  an  applicaticm 
tor  nnnstatement  may  rely  upon 
previously  submitted  materials  that  still 
pertain  to,  and  ac:curately  describe. 
c:urrent  ccmditions. 
•         •         •         »         • 

8.  Section  38.4(a)(2)  is  revised  to  read 
as  follows: 

§  38.4     Procedures  for  listing  products  and 
implementing  contract  market  rules. 

(a)  Kt^quc'st  for  Commission  approval 
of  rules  and  products.  (1)  *    *   * 

(2)  Notwithstanding  the  forty-five  day 
review  period  for  voluntary  approval 
under  «>«»  40.3(b)  and  40.5(b)  of  this 
(  hapttT.  the  operating  rules  aiul  the 
terms  and  conditions  of  produc;ts 
submitted  for  voluntary  Ckimmission 
approval  under  «?40  .5  or  4,  40.5  of  this 
c:hapter  that  have  been  submitted  at  the 
same  time  as  an  applic:ation  for  c:ontract 
market  designation  or  an  applic:ation 
under  t)  38  i(a)(2)  to  reinstate  the 
designation  of  a  dormant  contract 
market  as  defined  in  4?  40  1  of  this 
chapter,  or  while  one  of  the  foregoing  is 
pending,  will  he  deemed  approved  by 
the  (  (immission  no  earlier  than  the 
faciiitv  IS  deemed  to  be  designated  or 
reinstated. 
•  •         •         *         • 

9.  Section  38.5  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 


§38.5     Information  relating  to  contract 
market  compliance. 


(c)  Upon  a  change  of  ow  nership  of  an 
existing  designated  c:ontract  market,  the- 
new  owner  shall  file  with  the  Secretary 
of  the  Commission  at  its  Washington. 
DC,  headquarters,  a  certific:ation  that  the 
designated  contract  market  meets  all  of 
the  requirements  of  sections  5(b)  and 
5(d)  of  the  A(:\  and  the  provisions  of  this 
part  38. 


PART  39— DERIVATIVES  CLEARING 
ORGANIZATIONS 

10.  The  authority  citation  for  part  39 
is  revised  to  read  as  follows: 

Authority:  7  V.S.C.  7b  as  amc!ncieii  by 
Appendix  E  of  Puh.  L.  lOf^-.5,')4,  1 14  Stat. 
27(i:iA-;(H.S. 

11.  Section  39.4  is  amended  by 
revising  the  section  heading,  by 
redesignating  the  text  in  paragraph  (c)  as 
paragraph  (c)(2)  and  by  adding  a  new 
paragraph  (c)(1)  to  read  as  follows: 

§  39.4    Procedures  for  implementing 
derivatives  clearing  organization  rules  and 
clearing  new  products. 

•         •         •         »         « 

(c)  Acceptance  of  new  products  for 
clearing.  (1)  A  dormant  derivatives 
clearing  organization  within  the 
meaning  of  §40.1  of  this  chapter  may 
not  accept  for  clearing  a  new  product 
until  its  registration  as  a  derivatives 
clearing  organization  is  reinstated  under 
the  procedures  of  §  39.3  of  this  part; 
provided  however,  that  an  application 
for  reinstatement  may  rely  upon 
previously  submitted  materials  that  still 
pertain  to.  and  accurately  describe, 
current  conditions. 


PART  40— PROVISIONS  COMMON  TO 
CONTRACT  MARKETS,  DERIVATIVES 
TRANSACTION  EXECUTION 
FACILITIES  AND  DERIVATIVES 
CLEARING  ORANIZATIONS 

12.  The  authority  citation  for  part  40 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C:.  in.  2.  5,  H,  Be,  7,  7a, 
8  and  12a,  as  ainoiuied  t»v  appendix  E  of  Puli. 
I.    UHi-.^vi4.  114  Stat   J7fi:iA-.Ui5. 

13.  Section  40.1  is  amended  bv 
revising  the  definitions  of  dormant 
contract,  rule,  and  paragraph  (6)  of 
terms  and  conditions,  by  republishing 
the  introductory  text  of  terms  and 
conditions  and  by  adding  in 
alphabetical  order  definitions  of 
business  hours,  dormant  contract 
market,  dormant  derivatives  clearing 
organization  and  dormant  derivatives 
transaction  execution  facility,  to  read  as 
follows: 

§40.1     Definitions. 

***** 

Business  hours  means  the  hours 
between  8:15  a.m.  and  4:45  p.m.,  eastern 
standard  time  or  eastern  daylight 
savings  time,  whichever  is  currently  in 
eifect  in  Washington,  DC  all  days  except 
Saturdays,  Sundays  and  legal  public 
holidays. 

Dormant  contract  or  dormant  product 
means  any  commodity  futures  or  option 
contract  or  other  agreement,  contract. 


transaction  or  instrument  in  which  no 
trading  has  occurred  in  any  future  or 
option  expiration  for  a  period  of  six 
complete  calendar  months;  provided, 
however,  no  contract  or  instrument  shall 
be  considered  to  be  dormant  imtil  the 
end  of  thirty-six  complete  calendar 
months  following  initial  exchange 
certification  or  Commission  approval. 
Dormant  contract  market  means  any 
designated  contract  market  on  which  no 
trading  has  occurred  for  a  period  of  six 
complete  calendar  months;  provided, 
however,  no  contract  market  shall  be 
considered  to  be  dormant  until  the  end 
of  36  complete  calendar  months 
following  the  day  that  the  order  of 
designation  was  issued  or  that  the 
contract  market  was  deemed  to  be 
designated. 

Dormant  derivatives  clearing 
organization  means  any  derivatives 
clearing  organization  that  has  not 
accepted  for  clearing  any  agreement, 
contract  or  transaction  that  is  required 
or  permitted  to  be  cleared  by  a 
derivatives  clearing  organization  under 
sections  5b(a)  and  5b(b)  of  the  Act, 
respectively,  for  a  period  of  six 
complete  calendar  months;  provided, 
however,  no  derivatives  clearing 
organization  shall  be  considered  to  be 
dormant  until  the  end  of  36  complete 
calendar  months  following  the  day  that 
the  order  of  registration  was  issued  or 
that  the  derivatives  clearing 
organization  was  deemed  to  be 
registered. 

Dormant  derivatives  transaction 
execution  facility  means  any  derivatives 
transaction  execution  facility  on  which 
no  trading  has  occurred  for  a  period  of 
six  complete  calendar  months; 
provided,  however,  no  derivatives 
transaction  execution  facility  shall  be 
considered  to  be  dormant  until  the  end 
of  36  complete  calendar  months 
following  the  day  that  the  order  of 
registration  was  issued  or  that  the 
derivatives  transaction  execution 
facility  was  deemed  to  be  registered. 
***** 

Rule  means  any  constitutional 
provision,  article  of  incorporation, 
bylaw,  rule,  regulation,  resolution, 
interpretation,  stated  policy,  term  and 
condition,  trading  protocol,  agreement 
or  instrument  corresponding  thereto,  in 
whatever  form  adopted,  and  any 
amendment  or  addition  thereto  or  repeal 
thereof,  made  or  issued  by  a  contract 
market,  derivatives  transaction 
execution  facility  or  derivatives  clearing 
organization  or  by  the  governing  board 
thereof  or  any  conunittee  thereof,  except 
those  provisions  relating  to  the  setting 
of  levels  of  margin  for  commodities 
other  than  those  subject  to  the 


provisions  of  section  2(a)(lJ(C)(v)  of  the 
Act  and  security  futures  as  defined  in 
section  la(31)  of  the  Act. 

Terms  and  conditions  means  any 
definition  of  the  trading  unit  or  the 
specific  commodity  underlying  a 
contract  for  the  future  delivery  of  a 
commodity  or  commodity  option 
contract,  specification  of  settlement  or 
delivery  standards  and  procedures,  and 
establishment  of  buyers'  and  sellers' 
rights  and  obligations  under  the 
contract.  Terms  and  conditions  include 
provisions  relating  to  the  following: 
***** 

(6)  Delivery  standards  and 
procedures,  including  fees  related  to 
delivery  or  the  delivery  process, 
alternatives  to  delivery  and  applicable 
penalties  or  sanctions  for  failure  to 
perform; 
***** 

14.  Section  40.3  is  amended  by 
revising  paragraph  (a)(4)  and  adding 
paragraph  (a)(5)  to  read  as  follows: 

§  40.3  Voluntary  submission  of  new 
products  for  Commission  review  and 
approval. 

(a)  *   *   * 

(4)  The  submission  identifies  with 
particularity  information  in  the  » 
submission,  except  for  the  product's 
terms  and  conditions  which  are  made 
publicly  available  at  the  time  of 
submission,  that  will  be  subject  to  a 
request  for  confidential  treatment  and 
supports  that  request  for  confidential 
treatment  with  reasonable  justification; 
and 

(5)  The  submission  includes  the  fee 
required  under  appendix  B  to  this  part, 
***** 

15.  Section  40.4  is  amended  by 
revising  paragraphs  (b)(5)  and  {b)(6)  and 
by  adding  paragraphs  (b)(7)  and  (b)(8)  to 
read  as  follows: 

§  40.4    AmerKlments  to  terms  or  conditions 
of  enumerated  agricultural  contracts. 

***** 

(b)  *   *  * 

(5)  Changes  required  to  comply  with 
a  binding  order  of  a  court  of  competent 
jurisdiction,  or  of  a  rule,  regulation  or 
order  of  the  Commission  or  of  another 
Federal  regulatory  authority; 

(6)  Corrections  of  typographical 
errors,  renumbering,  periodic  routine 
updates  to  identifying  information  about 
approved  entities  and  other  such 
nonsubstantive  revisions  of  a  product's 
terms  and  conditions  that  have  no  effect 
on  the  economic  characteristics  of  the 
product; 

(7)  Fees  or  fee  changes  of  less  than 
$1.00;  and 

(8)  Any  odier  rule,  the  text  of  which 
has  been  submitted  to  the  Secretary  of 


the  Commission  at  least  ten  days  prior 
to  its  implementation  at  its  Washington, 
DC,  headquarters  and  that  has  been 
labeled  "Non-material  Agricultural  Rule 
Change."  and  with  respect  to  which  the 
Commission  has  not  notified  the 
contract  market  during  that  period  that 
the  rule  appears  to  require  or  does 
require  prior  approval  under  this 
section. 

16.  Section  40.5  is  amended  by 
revising  paragraphs  (a)(l)(v)  and 
(a)(l)(vi)  and  by  adding  paragraph 
(a)(l)(vii)  to  read  as  follows: 

§  40.5    Voluntary  submission  of  rules  for 
Commission  review  and  approval. 


(a)  *   *   * 

(v)  Note  and  briefly  describe  any 
substantive  opposing  views  expressed 
with  respect  to  the  proposed  rule  that 
were  not  incorporated  into  the  proposed 
rule  prior  to  its  submission  to  the 
Conunission; 

(vi)  Identify  any  Commission 
regulation  that  the  Commission  may 
need  to  amend,  or  sections  of  the  Act  or 
Commission  regulations  that  the 
Commission  may  need  to  interpret  in 
order  to  approve  the  proposed  rule.  To 
the  extent  that  such  an  amendment  or 
interpretation  is  necessary  to 
accommodate  a  proposed  rule,  the 
submission  should  incdude  a  reasoned 
analysis  supporting  the  amendment  to 
the  Commission's  rule  or  interpretation; 
and 

(vii)  Identify  with  particularity 
information  in  the  submission  (except 
for  a  product's  terms  and  conditions, 
which  are  made  publicly  available  at  the 
time  of  submission)  that  will  be  subject 
to  a  request  for  confidential  treatment 
and  support  that  request  for  confidential 
treatment  with  reasonable  justification, 
***** 

17.  Section  40.6  is  amended  bv 
removing  the  words  "§  40.1(d)"  in 
paragraph  (a)(2)  and.  in  their  place, 
adding  the  words  "§40.1".  and  by 
revising  paragraphs  (c)(2)(iii).  (c)(2)(iv), 
(c)(3){ii)(B),  (c)(3)(ii)(C)  and  (c)(3)(ii){D). 
and  adding  paragraph  (c)(2)(v)  and 
(c)(3)(ii)(E)  to  read  as  follows: 

§  40.6    Self-certification  of  rules  by 
designated  contract  markets  and  registered 
derivatives  clearing  organizations. 

***** 

(c)  •  *  * 

(2)*   •    * 

(iii)  Index  products.  Routine  changes 
in  the  composition,  computation,  or 
method  of  selection  of  component 
entities  of  an  index  (other  than  a  stock 
index)  referenced  and  defined  in  the 
product's  terms,  that  do  not  affect  the 
pricing  basis  of  the  index,  which  are 


62880         Federal  Register 


Vol    67.  No.   196 /Wednesday.  October  9.  2002 /Rules  and  Regulations 


Federal  Register / Vol.  67,  No.  196 /Wednesday.  October  9,  2002 /Rules  and  Regulations         62881 


made  bv  an  independent  third  panv 
whose  business  relates  to  the  collection 
or  dissemination  of  price  information 
and  that  was  not  formed  snlelv  for  the 
purpose  of  compiling  an  index  for  use 
in  connection  with  a  futures  or  option 
product; 

(iv )  Option  contract  terms  Changes  to 
option  contract  rules  relating  to  the 
strike  price  listing  procedures,  -trike 
price  intervals,  and  the  listing  of  strike 
prices  on  a  discretionarv  basis,  or 

(v)  Fees.  Fees  or  fee  f  hanges  that  an? 
Si. 00  or  more  and  are  established  bv  an 
independent  third  partv  or  are  unrelated 
to  deiiv»'rv.  trading,  i  learing  or  dispute 
resolution 

(3)-    •    * 

(Bl  Administmtivp  prncpriurfs  The 
organization  and  administrative 
procedures  of  a  contract  market  or  a 
derivatives  clearing  organization  s 
governing  bodies  such  as  a  Board  of 
Directors.  Officers  and  Clommittees.  but 
not  voting  rec^uirements.  Board  of 
Directors  or  Committee  composition 
requirements  or  priKedures.  use  or 
disclosure  of  material  non-public 
information  gained  through  the 
performance  of  official  duties,  or 
requirements  relating  to  conflicts  of 
interest. 

(C)  Administration  The  routine,  dailv 
administration,  direction  and  control  of 
emplovees.  recpiirements  relating  to 
gratuitv  and  similar  funds,  but  not 
guarantv,  reserves,  or  similar  funds, 
declaration  of  holidays,  and  changes  to 
facilities  housing  tht-  market,  trading 
floor  or  trading  area. 

(Dl  Standards  of  decorum  Standards 
of  decorum  or  attire  or  similar 
provisions  relating  to  admission  to  the 
floor,  badges,  or  visitors,  but  not  the 
establishment  of  penalties  for  violations 
of  such  rules;  and 

(E)  Fees  Fees  or  fee  changes  that  are 
less  than  SI  00  or  that  relate  to  matters 
such  as  dues,  badges, 
telecommunication  services,  booth 
space,  real  time  quotations,  historical 
information,  publications,  software 
licenses  or  other  matters  that  are 
administrative  in  nature 

18  Section  40.7(b)ll)  is  revised  to 
read  as  follows: 

§  40.7     Delegations. 


(b)  *    •    • 

(1)  Relate  to.  but  do  not  substantial! v 
change,  the  quantity,  quality,  or  other 
delivery  specifications,  procedures,  or 
obligations  for  delivery,  cash  settlement, 
or  exercise  under  an  agreement,  contract 
or  transaction  approved  for  trading  bv 
the  Commission;  daily  settlement 
prices;  clearing  position  limits; 


lequiltiuieiiis  m  piuv-i-uiAii-j  «>ji 

governance  of  a  registered  entity; 
procedures  for  transfer  trades;  trading 
hours;  minimum  price  fluctuations:  and 
inAXimum  price  limit  and  trading 
suspension  provisions; 
*         .         *         «         • 

ly.  Part  40  is  amended  by  adding  a 
new  §  40.8  to  read  as  follows: 

§  40.8    Availability  of  public  Information. 

Anv  information  required  to  be  made 
publicly  available  by  a  registered  entity 
under  sections  5(d)(7).  5a(d)(4)  and 
5b(c){2)(L)  of  the  Act.  respectively,  will 
be  treated  as  public  information  by  the 
Commission  at  the  time  an  order  of 
designation  or  registration  is  issued  bv 
the  Commission,  a  registered  entity  is 
deemed  to  be  designated  or  registered, 
a  rule  or  rule  amendment  of  the 
registered  entity  is  approved  or  deemed 
to  be  approved  by  the  Commission  or 
can  first  be  made  effective  the  day 
following  Its  certification  by  the 
registered  entity 

20.  Appendix  C  to  part  40  is  amended 
by  revising  paragraphs  (5)(ii)  through 
(vii)  to  read  as  follows; 

.Appendix  C — Information  That  a 
Fqreign  Board  of  Trade  Should  Submit 
When  Seeking  No- Action  Relief  To 
Offer  and  Sell,  to  Persons  Located  in 
the  linited  States,  a  Futures  Contract  on 
a  Broad-based  Securities  Index  Traded 
on  That  Foreign  Board  of  Trade 
.         *         •         •         • 

(ii)  The  total  capitalization,  number  ot 
stcxiks  (including  the  number  of 
unaffiliated  issuers  if  different  from  the 
number  of  stocks),  and  weighting  of  the 
stocks  by  capitalization  and,  if 
applicable,  by  price  in  the  index  as  well 
as  the  combined  weighting  of  the  five 
highest-weighted  stocks  in  the  index; 

(ill)  Procedures  and  criteria  for 
selection  of  individual  securities  for 
inclusion  in.  or  removal  from,  the  index, 
how  often  the  index  is  regularly 
reviewed,  and  any  procedures  for 
changes  in  the  index  between  regularly 
scheduled  reviews; 

(iv)  Method  of  calculation  of  the  cash- 
settlement  price  and  the  timing  of  its 
public  release; 

(v)  Average  daily  volume  of  trading  by 
calendar  month,  measured  by  share 
turnover  and  dollar  value,  in  each  of  the 
underlying  .securities  for  a  six-month 
perujd  of  time  and,  separately,  the 
dollar  value  of  the  average  daily  trading 
volume  of  the  securities  comprising  the 
lowest  weighted  25%  of  the  index  for 
the  past  six  calendar  months,  calculated 
pursuant  to  Sec.  41.11; 

(vi)  If  applicable,  average  daily  futures 
trading  volume;  and 


(vii)  A  statement  that  the  index  is  not 
a  narrow-based  security  index  as 
defined  in  section  la(25)  of  the  Act. 

Issued  in  Washington.  DC.  this  1st  day  of 
October.  2002.  bv  the  Commission. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
!FR  Dot    02-25476  Filed  10-8-02:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  10, 163  and  178 

[T.D.  02-591 
RIN  1515-AC78 

Duty-Free  Treatment  for  Certain 
Beverages  Made  Witti  Caribbean  Rum 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 


summary:  This  document  adopts  as  a 
final  rule,  with  minor  revisions,  the 
interim  rule  amending  the  Customs 
Regulations  that  was  published  in  the 
Federal  Register  on  February  9,  2001.  as 
T.D.  01-17.  The  interim  rule 
implemented  a  change  to  the  Caribbean 
Basin  Economic  Recovery  Act,  also 
kjiown  as  the  Caribbean  Basin  Initiative 
(CBl).  that  enabled  certain  beverages  to 
obtain  duty-free  entry  under  specified 
conditions  when  the  beverages  were 
processed  in  the  territory  of  Canada 
from  rum  that  was  the  growth,  product 
or  manufacture  either  of  a  CBI 
beneficiary  country  or  of  the  U.S.  Virgin 
Islands.  This  final  rule  adopts  the 
certification  and  supporting 
documentation  requirements  set  forth  in 
the  interim  rule  that  were  necessary  to 
establish  compliance  with  the  statutorv' 
law.  thereby  ensuring  that  the  rum 
beverages  were  properly  entitled  to 
duty-free  entry  under  the  CBI. 
EFFECTIVE  DATE:  Final  rule  effective  on 
October  9,  2002.  This  final  rule  is 
applicable  to  products  that  are  entered 
or  withdrawn  from  warehouse  for 
consumption  on  or  after  October  4. 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  VVallio,  Office  of  Field 
Operations,  (202-927-9704). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Caribbean  Basin  Economic 
Recovery  Act  (19  U.S.C.  2701-2707) 
(CBERA)  establishes  an  economic 
recovery  program  for  nations  of  the 
Caribbean  and  CenU-al  America.  Under 


the  CBERA,  also  referred  to  as  the 
Caribbean  Basin  Initiative  (CBI),  the 
President  is  authorized  to  proclaim 
duty-free  treatment  for  all  eligible 
articles  of  a  beneficiary  country  (19 
U.S.C.  2701), 

A  beneficiary  coimtry  under  the  CBI 
refers  to  any  country  listed  in  19  U:S,C. 
2702(b)  with  respect  to  which  there  is 
in  effect  a  proclamation  by  the  President 
designating  the  country  as  a  beneficiary 
country  for  purposes  of  the  CBl  (19 
U.S.C.  2702(a)(1)(A)).  A  rule  of  origin 
specifies  under  what  conditions  an 
article  will  be  considered  to  be  a 
product  of  a  beneficiary  country — in 
brief,  the  article  must  be  wholly  the 
growth,  product  or  manufacture  of  a 
beneficiary  country,  or  must  be  a  new  or 
different  article  of  commerce  that  has 
been  grown,  produced,  or  manufactured 
in  the  beneficiary  country  (19  U.S.C. 
2703(a)). 

Sections  10.191  through  10.198b  of 
the  Customs  Regulations  (19  CFR 
10.191-10.198b)  currently  implement 
the  duty-fi-ee  aspects  of  the  CBI. 

In  pertinent  part,  in  order  to  be 
entitled  to  duty-free  treatment  under  the 
CBI,  an  article  otherwise  eligible  for 
such  treatment  must  be  imported 
directly  from  a  beneficiary  country  into 
the  cnistoms  territory  of  the  United 
States  (19  U.S.C.  2703(a)(1)(A);  19  CFR 
10.193). 

Before  passage  of  the  United  States- 
Caribbean  Basin  Trade  Partnership  Act 
(Title  n  of  Pub.  L.  106-200, 114  Stat. 
275,  enacted  on  May  18,  2000)  (CBTPA). 
in  the  case  of  rum  produced  in  a 
beneficiary  country  and  then  imported 
into  Canada  for  processing  into  a  rum 
beverage,  the  beverage  would  not  have 
been  eligible  for  duty-fi«e  treatment 
under  the  CBI  because  it  was  not 
imported  directly  from  a  beneficiary 
country  into  the  United  States.  At  the 
same  time,  the  beverage  would  also 
have  been  ineligible  for  duty-free 
treatment  under  the  North  American 
Free  Trade  Agreement  Implementation 
Act  (19  U.S.C.  3301  etseq.)  (NAFTA) 
because  the  processing  it  undergoes  in 
Canada  woidd  not  be  sufficient  to 
qualify  it  as  a  NAFTA  originating  good 
(19  U.S.C.  3332;  General  Note  12, 
Harmonized  Tariff  Schedide  of  the 
United  States  (HTSUS);  19  CFR  181.131; 
and  the  appendix  to  19  CFR  part  181). 

Beverages  Made  in  Ckinada  With 
Caribbean  Rum;  Amendment  of  CBERA 
by  United  States-Caribbean  Basin  Trade 
Partnership  Act 

Section  212  of  the  CBTPA  added  a 
new  paragraph  (a)(6)  to  section  213(a)  of 
die  CBERA  (19  U.S.C.  2703(a)(6)).  in 
order  to  provide  for  duty-fr'ee  entry 
under  specified  conditions  for  certain 


beverages  that  are  produced  in  the 
territory  of  Canada  from  rum  that  is  the 
growth,  product,  or  manufacture  either 
of  a  beneficiary  country  under  the  CBl 
or  of  the  U.S.  Virgin  Islands. 

Specifically,  under  19  U.S.C. 
2703(a)(6),  a  beverage  that  is  imported 
directly  into  the  customs  territory  of  the 
United  States  from  the  territory  of 
Canada  and  that  is  classifiable  under 
subheading  2208.90  or  2208.40. 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  is  endtled  to 
duty-free  entry  under  the  CBERA  if  such 
beverage  is  produced  in  the  territory  of 
Canada  from  rum,  provided  that  the 
rum:  (1)  Is  the  growth,  product,  or 
manufacture  of  a  beneficiary  country  or 
of  the  U.S.  Virgin  Islands;  (2)  is 
imported  directly  into  the  territory  of 
Canada  from  a  beneficiary  coimtry  or 
from  the  U.S.  Virgin  Islands;  and  (3) 
accounts  for  at  least  90  percent  by 
volume  of  the  alcoholic  content  of  the 
beverage. 

Accordingly,  by  a  document 
published  in  the  Federal  Register  (66 
FR  9643)  on  February  9,  2001,  as  T.D. 
01-17,  Customs  issued  an  interim  rule 
setting  forth  a  new  §  10.199  in  order  to 
implement  the  provision  allowing  for 
duty-free  admission  for  certain 
beverages  produced  in  the  territory  of 
Canada  from  Caribbean  rum.  Section 
10.199  prescribed  the  certification  and 
supporting  dociunentary  requirements 
and  recordkeeping  responsibilities  that 
must  be  observed  in  order  to  afford 
duty-fr'ee  admission  for  those  beverages 
that  properly  qualify  for  such  treatment, 
and  to  otherwise  ensure  compliance 
with  the  requirements  of  the  statutory 
law. 

In  addition,  the  Interim  (a)(1)(A)  List 
set  forth  as  an  Appendix  to  part  163, 
Customs  Regidations  (19  CFR  part  163. 
Appendix),  that  lists  the  records 
required  for  the  entry  of  merchandise, 
was  revised  to  add  a  reference  to  the 
requirement  in  §  10.199  that  an  importer 
possess  those  documents  that  are 
necessary  for  the  duty-free  entry  of  the 
beverages,  including  the  declaration  of 
the  Canadian  processor  and  related 
supporting  information.  Also,  part  178, 
Customs  Regulations  (19  CFR  part  178), 
containing  the  list  of  approved 
information  collections,  was  revised  to 
include  an  appropriate  reference  to  the 
documentary  requirements  in  §  10.199, 

Discussion  of  Comment 

One  comment  was  received  in 
response  to  the  interim  rule.  The 
commenter  requested  clarification  as  to 
the  effective  date  for  according  duty-free 
treatment  to  those  imported  beverages 
that  were  made  with  Caribbean  rum 
under  19  U.S.C.  2703(a)(6).  The  interim 


rule  stated  that  it  would  be  applicable 
to  products  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
February  9,  2001.  However,  the 
commenter  asserted  that  Presidential 
Proclamation  No.  7351  specified  an 
effective  date  of  October  2,  2000. 

Customs  Response 

Presidential  Proclamation  No.  7351  of 
October  2.  2000  (65  FR  59329)  dealt 
with  the  implementation  of  the 
amendments  made  to  the  CBERA  by  the 
CBTPA.  While  effective  on  the  date 
signed  (October  2,  2000),  the 
Proclamation  also  made  clear  that 
modifications  to  the  HTSUS  were 
necessary  to  implement  any  preferential 
tariff  treatment  afforded  by  the 
amendments;  and  that  these 
modifications  were  set  forth  in  an 
Annex  to  the  Prcx;lamation  that  would 
be  effective  on  the  date  announced  by 
the  United  States  Trade  Representative 
(USTR)  in  a  notice  to  be  published  in 
the  Federal  Register.  This  Annex 
included  HTSUS  subheading 
9817,22,05,  which  was  the  provision 
necessary  to  implement  the  statutory 
amendment  authorizing  duty-free 
treatment  for  the  rum  beverages  (19 
U.S.C.  2703(a)(6)). 

The  notice  setting  forth  the  Annex 
was  published  in  the  Federal  Register 
on  October  4,  2000,  and,  in  pertinent 
part,  the  notice  stated  that  it  was 
effective  with  respect  to  goods  entered, 
or  withdrawn  from  warehouse,  for 
consmnption  on  or  after  this  date  of 
publication  (65  FR  59329,  at  59332- 
59333). 

Therefore,  as  already  indicated  above 
imder  the  EFFECTIVE  DATE  caption,  this 
final  rule  document  will  apply  to  goods 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  October  4, 
2000.  It  is  observed  in  this  regard, 
however,  that  because  the  interim  rule 
in  this  matter  was  not  published  in  the 
Federal  Register  imtil  February  9,  2001, 
Customs,  prior  to  this  time,  did  not 
accept  duty-free  entries  for  rum 
beverages  subject  to  19  U.S.C. 
2703(a)(6). 

Consequently,  for  entries  of  eligible 
rum  beverages  that  were  made  on  or 
after  October  4,  2000,  and  prior  to 
February  9,  2001,  importers  or  their 
agents  may  make  use  of  either  the 
Supplemental  Information  Letter  or  Post 
Entry  Amendment  procedure  prior  to 
liquidation  of  the  entry,  or  they  may  file 
a  timely  protest  imder  19  U.S.C.  1514, 
to  obtain  duty-free  treatment  for  these 
qualifying  beverages.  Such  claims  must 
be  made  at  the  port  where  the  original 
entry  was  filed. 
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Hrlrvant  lilSl  S  Subhfcuiings  A'o/ 
Applicahlfr  to  Liqueurs 

It  IS  iiDtfd  that  the  beverages  entitlwi 
tip  (iiitvfrt'.'  tr.Mtm«-iit  uiuler  19  T  St. 
J70:)(<i)(b)  cin-  spe(  ifu  .lUv  li'-M  fitted  as 
spirituous  beverages  and  Imiu-urs 
,  lasMfiatilf  under  HTM  S  siil)hea.luin 
vjOH  40  or  ^JOH  <«)   Hnvvever.  in  further 
consideration  of  the  interim  rule. 
Customs  noted  that  neith<»r  id  thes«' 
HTSr.S  subh.'adin^s  in  fa(,t  applies  to 
liqueurs   Kather    luiu-nirs  an- providrd 
for  iM  HTSrS  subheading  22()H  70 
whii  h  IS  not  included  within  se<:tion 
27():{(a)(«i)  Thus.  iKjueurs  an-  not 
entitled  to  dutv  fre<-  treatni.-nt  under 
this  statutory  enactment   For  this 
r'Msoii.  fiustoms  is  deleting  .ins 
rffereiicf  to  liqueurs  set  torth  in  interiiii 
§  lO.lW  in  this  final  rule   f'tir  the  sake 
(deditori.il  (larity  and  ( (»n\fnience. 
t)  lU  144.  as  revised,  is  republished 
below  in  its  i-ntiretv.  together  with  a 
related  revision  to  the  (aJlDlA)  List  in 
the  Appendix  to  part  lti3 

(Conclusion 

AiU'r  careful  consideration  of  the 
comnit-nt  received  and  further  n-v  it-w  ol 
the  matter.  Customs  has  loiu  iuded  that 
the  interim  rule  amending  parts  10.  16  t 
and  17H.  Customs  Rfuulations  (14  C^FR 
parts  10.  Ifil  and  17H)  that  was 
published  m  the  Federal  Re^i.ster  (t.i. 
FR  MMM  on  Ffbruar\  4   JOOl.  as  I'  I) 
01-17.  should  b.-  adopt.".!  .is  a  final  rule 
with  the  modifii  .ituMi  liisi  ussfd  abnvf 

Inapplitability  of  Notice  and  Delayed 
Kffective  Date  Requirements,  the 
Regulatory  Flexibility  .\«  t.  and 
Executive  Order  1286fi 

Pursuant  to  the  provisions  of  5  U  S  C. 
55.J(b)lB).  public  notice  is  inapplicable 
to  this  final  rule  because  it  was 
detfriinritMi  thai  v;oo<i  (  .lusr  exist. -d  for 
dispensing  with  prior  pubJK  iiotic  and 
comment  procedures.  To  this  end.  the 
final  rulf  afforris  a  preferential  tariff 
benefit  to  tht-  importiiik;  [)ubli(  ,  it 
reflects,  and  provides  a  nwessarv  and 
reasonable  means  for  enfon  ing 
statutory  rt'tiuirfmi'iits  tii.it  .if  .iIpmiK 
in  effect,  and  it  closclv  (i.trall.-ls  .■xistiiii; 
regulatory  provisions  tli.it  implement 
similar  trade  preference  programs.  Also 
for  these  same  reasons,  Ih.-r.'  is  no  n.'ed 
for  a  delayed  effective  dale  under  n 
U.S.C.  553(dl.  Because  this  document  is 
not  subject  to  the  re»iuiremeiits  of  .^i 
U.S.C.  55.t.  as  noted,  the  provisions  of 
the  R('gulatorv  Flexibility  Ac  t  (5  C  S.C 
(iOl  ft  sf(j  )  do  not  apply   Nor  does  this 
d(>(  ument  meet  the  i  riteria  for  a 
"significant  regulatory  action'   as 
sp«M;ified  in  K O    12Hbb 


Paperwork  Reduction  Act 

The  colle(  turn  of  information 
involved  111  this  final  rule  document  has 
already  be.'ii  approved  by  the  Office  ol 
Management  and  Budget  (OMB)  in 
.ncordaiue  with  tht?  F'aperwork 
Reduction  Act  of  199.S  (44  C.S.C.  :i507) 
.md  assigned  OMB  Control  Number 
1.51 ')-()  194  (Documentation 
rwiuirements  for  articles  entered  under 
various  special  tariff  treatment 
provisions)  This  (  ollcH:tion  includes  a 
I  iaim  for  duty-free  entry  of  eligible 
arti(  les  under  the  Caribbean  Basin 
Initiative.  This  rule  does  not  present  anv 
substantive  changes  to  the  existing 
approved  information  collection.  An 
ageiK  v  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  t;oll«'c;tion  of  information  unless  the 
collection  of  information  displays  a 
valid  control  numbt-r  assigned  bv  OMB 

List  of  Subjects 

rtCFH  Pali  U) 

Customs  duties  and  inspection, 
llxports.  Foreign  relations.  Imports. 
International  traffi(  .  Preference 
programs.  Reporting  and  recordkeeping 
r.'(iuir.'rnents.  Shipments.  Trade 
.igreements  (Caribbean  Basin  Initiative, 
(ienerahzed  .System  of  Preferences.  U  S.- 
Canada Free  Trade  Agreement,  eK  .), 

UW.FH  Pari  !h3 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Imports.  Reporting  and 
re(  orilkoeping  reijuireinents 

VlCFRPiiri  17fi 

Administrativ.'  [irartice  and 
procedure.  Collections  of  information. 
Imports.  Papenvfirk  requirements. 

K.'pnrtiiiL;  and  re(  ordkeeping 

ri'ijuir.'iiients 

Amendments  to  the  Regulations 

Aciordiiiglv,  the  interim  rule 
amending  9  CFR  parts  10.  Iti3.  and  17H 
whii  h  w.is  published  at  t)(i  FR  9b4:i. 
i-.'bruary  9.  ^001.  is  adopted  as  a  final 
rul.'  with  the  following  changes: 


PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE.  ETC. 

1    The  general  and  the  relevant 
spec  ifi(.  se<  tional  authority  for  part  10 
continue  to  read  as  follows; 

.\ulhoritv:  1')  t    S  C  fi«i.  121)2  (Oiu'ral 
Niile  ^S    Harmiini/.iMi  lanff  S<  hfiiule  ol  ll"' 
|„,le.l.Stal.^s(HrSCS)).  1,121.  UHl.  UH4, 
149H.  l.^.UH.  Uii:i,  lf>24,  :i:)i4. 


S(K:tions  10.191  thro-iyh  10  199  also 
issued  under  19  U.S.C.  2701  er  seq.: 
.         •         •         *         • 

2  .Section  10.199  is  revised  to  read  as 

follows: 

§  10. 199  Duty-tree  entry  tor  certain 
beverages  produced  In  Canada  from 
Caribbean  rum. 

(a)  (ifm-ral  A  spirituous  beverage  that 
is  imported  directly  from  the  territory  "f 
Canada  and  that  is  classifiable  under 
subheading  2208.40  or  2208.90. 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  will  be  entitled, 
upon  entry  or  withdrawal  from 
wartshouse  for  consumption,  to  duty- 
frei!  treatment  under  section  213(a)(b)  of 
the  C;aribbean  Basin  Economii:  Recovery 
Ai-A  (19  U.S.C.  2703(a)(6)).  also  known 
as  the  Caribbean  Basin  Initiative  (CBl). 
if  the  spirituous  beverage  has  been 
produced  in  the  territory-  of  Canada  from 
rum,  provided  that  the  rum: 

(1)  Is  the  growth,  product,  or 
manufacture  either  of  a  beneficiary 
country  or  of  the  U.S.  Virgin  Islands; 

(2)  Was  imported  directly  into  the 
territory  of  Canada  from  a  beneficiary 
country  or  from  the  U.S.  Virgin  Islands; 

and 

(3)  Accounts  for  at  least  90  percent  oJ 
the  alcoholic  content  bv  volume  of  the 
spirituous  beverage, 

(b)  Claim  for  cxfinption  from  liutv 
undfrCBl  A  claim  for  an  exemption 
from  duty  for  a  spirituous  beverage 
under  section  213(a)(6)  of  the  Caribbean 
Basin  F:conomic  Recovery  Act  (19  U.S.C. 
2703(a)(6))  may  be  made  by  entering 
such  beverage  under  subhtfading 
9817.22,05,  HTSUS.  on  the  entry 
summary  document  or  its  elec:tronic 
equivalent.  In  order  to  claim  the 
exemption,  the  importer  must  have  the 
records  described  in  paragraphs  (d).  (e). 
(f)  and  (g)  of  this  section  so  that,  upon 
Customs  request,  the  importer  can 
establish  that: 

(1)  The  rum  used  to  produce  the 
beverage  is  the  growth,  product  or 
manufacture  (fither  of  a  beneficiary 

( ountry  or  of  the  U,S,  Virgin  Islands: 

(2)  The  rum  was  shipped  directly 
from  a  beneficiary  country  or  from  the 
I  I,S,  Virgin  Islands  to  (Canada; 

(3)  The  beverage  was  produced  in 

Can.ida; 

(4)  The  rum  af:counts  for  at  least  90"/" 
)f  the  alcohol  content  of  the  bevi!rage; 
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and 

(5)  The  beverage  was  shipped  directly 
from  Canada  to  the  United  States, 

(c)  Imported  directly.  For  a  spirituous 
beverage  imported  from  Canada  to 
qualify  for  duty-free  entry  under  the 
CBI,  the  spirituous  beverage  must  be 
imported  directly  into  the  customs 
territorv  of  the  United  States  from 


Canada;  and  the  rum  used  in  its 
production  must  have  been  imported 
directly  into  the  territory  of  Canada 
either  from  a  beneficiary  country  or 
from  the  U.S.  Virgin  Islands. 

(1)  "Imported  directly"  into  the 
customs  territory  of  the  United  States 
from  Canada  means: 

(i)  Direct  shipment  from  the  territory 
of  Canada  to  the  U.S.  without  passing 
through  the  territory  of  any  other 
country;  or 

(ii)  If  the  shipment  is  from  the 
territory  of  Canada  to  the  U.S.  through 
the  territory  of  any  other  country,  the 
spirituous4)everage8  do  not  enter  into 
the  commerce  of  any  other  country 
while  en  route  to  the  U.S.;  or 

(iii)  If  the  shipment  is  from  the 
territory  of  Canada  to  the  U.S.  through 
the  territory  of  another  country,  and  the 
invoices  and  other  documents  do  not 
show  the  U.S.  as  the  final  destination, 
the  spirituous  beverages  in  the  shipment 
are  imported  directly  only  if  they: 

(A)  Remained  under  the  control  of  the 
customs  authority  of  the  intermediate 
country; 

(B)  Did  not  enter  into  the  commerce 
of  the  intermediate  country  except  for 
the  purpose  of  sale  other  than  at  retail, 
and  the  port  director  is  satisfied  that  the 
importation  results  from  the  original 
commercial  transaction  between  the 
importer  and  the  producer  or  the  latter's 
sales  agent;  and 

(C)  Were  not  subjected  to  operations 
other  than  loading  and  unloading,  and 
other  activities  necessary  to  preserve  the 
products  in  good  condition. 

(2)  "Imported  directly"  from  a 
beneficiary  country  or  from  the  U.S. 
Virgin  Islands  into  the  territory  of 
Canada  means: 

(i)  Direct  shipment  from  a  beneficiary 
country  or  from  the  U.S.  Virgin  Islands 
into  the  territory  of  Canada  without 
passing  through  the  territory  of  any  non- 
beneficiary  country;  or 

(ii)  If  the  shipment  is  from  a 
beneficiary  country  or  fitim  the  U.S. 
Virgin  Islands  into  the  territory  of 
Canada  through  the  territory  of  any  non- 
beneficiary  country,  the  rum  does  not 
enter  into  the  commerce  of  any  non- 
beneficiary  country  while  en  route  to 
Canada;  or 

(iii)  If  the  shipment  is  from  a 
beneficiary  country  or  from  the  U.S. 
Virgin  Islands  into  the  territory  of 
Canada  through  the  territory  of  any  non- 
beneficiary  country,  the  rum  in  the 
shipment  is  imported  directly  into  the 
territory  of  Canada  only  if  it: 

(A)  Remained  under  the  control  of  the 
customs  authority  of  the  intermediate 
country; 

(B)  Did  not  Qnter  into  the  commerce 
of  the  intermediate  coimtry  except  for 


the  purpose  of  sale  other  than  at  retail, 
and 

(C)  Was  not  subjected  to  operations  in 
the  intermediate  country  other  than 
loading  and  unloading,  and  other 
activities  necessary  to  preserve  the 
product  in  good  condition. 

(d)  Evidence  of  direct  shipment — (1) 
Spirituous  beverages  imported  from 
Canada.  The  importer  must  be  prepared 
to  provide  to  the  port  director,  if 
requested,  documentary  evidence  that 
the  spirituous  beverages  were  imported 
directly  from  the  territory  of  Canada,  as 
described  in  paragraph  (c)(1)  of  this 
section.  This  evidence  may  include 
documents  such  as  a  bill  of  lading, 
invoice,  air  waybill,  height  waybill,  or 
cargo  manifest.  Any  evidence  of  the 
direct  shipment  of  these  spirituous 
beverages  from  Canada  into  the  U.S. 
may  be  subject  to  such  verification  as 
deemed  necessary  by  the  port  director, 

(2)  Rum  imported  into  Canada  from 
beneficiary  country  or  U.S.  Virgin 
Islands.  The  importer  must  be  prepared 
to  provide  to  the  port  director,  if 
requested,  evidence  that  the  rum  used 
in  producing  the  spirituous  beverages 
was  imported  directly  into  the  territory 
of  Canada  from  a  beneficiary  country  or 
from  the  U.S.  Virgin  Islands,  as 
described  in  paragraph  (c)(2)  of  this 
section.  This  evidence  may  include 
documents  such  as  a  Canadian  customs 
entry,  Canadian  customs  invoice, 
Canadian  customs  manifest,  cargo 
manifest,  bill  of  lading,  landing 
certificate,  airway  bill,  or  freight 
waybill.  Any  evidence  of  the  direct 
shipment  of  the  rum  from  a  beneficiary 
country  or  from  the  U,S,  Virgin  Islands 
into  the  territory  of  Canada  for  use  there 
in  producing  the  spirituous  beverages 
may  be  subject  to  such  verification  as 
deemed  necessary  by  the  port  director, 
(e)  Origin  of  rum  used  in  production 
of  the  spirituous  beverage — ( 1 )  Origin 
criteria.  In  order  for  a  spirituous 
beverage  covered  by  this  section  to  be 
entitled  to  duty-free  entry  under  the 
CBI,  the  rum  used  in  producing  the 
spirituous  beverage  in  the  territory  of 
Canada  must  be  wholly  the  growth, 
product,  or  manufacture  either  of  a 
beneficiary  country  under  the  CBI  or  of 
the  U,S.  Virgin  Islands,  or  must 
constitute  a  new  or  different  article  of 
commerce  that  was  produced  or 
manufactured  in  a  beneficiary  country 
or  in  the  U.S.  Virgin  Islands.  Such  rum 
will  not  be  considered  to  have  been 
grown,  produced,  or  manufactured  in  a 
beneficiary  country  or  in  the  U.S.  Virgin 
Islands  by  virtue  of  having  merely 
undergone  blending,  combining  or 
packaging  operations,  or  mere  dilution 
with  water  or  mere  dilution  with 
another  substance  that  does  not 


materially  alter  the  characteristics  ol  the 
product. 

(2)  Evidence  of  origin  of  rum — (i) 
Declaration.  The  importer  must  be 
prepared  to  submit  directly  to  the  port 
director,  if  requested,  a  de<:laration 
prepared  and  signed  by  the  person  who 
produced  or  manufactured  the  rum, 
affirming  that  the  rum  is  the  growth, 
product  or  manufacture  of  a  beneficiary 
country  or  of  the  U.S.  Virgin  Islands. 
While  no  particular  form  is  prescribed 
for  the  declaration,  it  must  include  all 
pertinent  information  concerning  the 
processing  operations  by  which  the  rum 
was  produced  or  manufactured,  the 
address  of  the  producer  or 
manufacturer,  the  title  of  the  party 
signing  the  declaration,  and  the  date  it 
is  signed. 

(ii)  Records  supporting  declaration. 
The  supporting  records,  including  those 
production  records,  that  are  necessary 
for  the  preparation  of  the  declaration 
must  also  be  available  for  submission  to 
the  port  director  if  requested.  The 
declaration  and  any  supporting 
evidence  as  to  the  origin  of  the  rum  may 
be  subject  to  such  verification  as 
deemed  necessary  by  the  port  director. 

(f)  Canadian  processor  declaration: 
supporting  documentation.  (1) 
Canadian  processor  declaration.  The 
importer  must  be  prepared  to  submit 
directly  to  the  port  director,  if 
requested,  a  declaration  prepared  by  the 
person  who  produced  the  spirituous 
beverage(s)  in  Canada,  setting  forth  all 
pertinent  information  concerning  the 
production  of  the  beverages.  The 
declaration  will  be  in  substantially  the 
following  form: 

1,  declare  that  the  spirituous 

beverages  here  specified  are  the 
products  that  were  produced  by  me  (us). 
as  described  below,  with  the  u.se  of  rum 
that  was  received  by  me  (us);  that  the 
rum  used  in  producing  the  beverages 
was  received  by  me  (us)  on 

(date),  from  (name 

and  address  of  owner  or  exporter  in  the 
beneficiary  country  or  in  the  U.S.  Virgin 
Islands,  as  applicable):  and  that  such 
rum  accounts  for  at  least  90  percent  of 
the  alcoholic  content  by  volume,  as 
shown  below,  of  each  spirituous 
beverage  so  produced. 


Marks  and 
numt>ers 


Descnption 
of  products 
and  of  proc- 
essing 


Alcoholic  con- 
lent  of  prod- 
ucts, alcoholic 
content  (%)  at- 
tnbutatjte  to 
rum ' 
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MarXs  and 
numbers 


Descnption 

ot  pfcxjucts 

and  of  proc 

essing 


Alcoholic  con- 
tent of  prod- 
ucts alcoholic 
content  (°o)  at- 
tributable to 
rum  ■ 


'  The  production  records  must  establish,  lor 
each  lot  ot  beverage  produced  the  quantity  ol 
rum  the  growth    product  or  manufacture  of  a 
CBI  beneficiar/  country  or  of  the  U  S    Virgin 
islands   under    19    USC     2703(aH6)    that  js 
used  in  producing  the  finished  beverage    the 
alcoholic   content    by   volume   of   the   finished 
beverage   and  the  alcoholic  content  by  volume 
of  the  finished  beverage   expressed  as  a  per 
centage    that  is  atlnbutable  to  the  quali^mg 
rum     If    'um    from    two    or    more    qualifying 
sources  (eg    rum  the  growth   product  or  rrian- 
ufacture  of  a  CBI  benefician^  country  or  of  the 
U  S    Virgin  Islands  and  other  rum  the  growth 
product  or  manufacture  of  another  CBI  coun 
try  I  are  used  m  processing  the  beverage   the 
alcoholic  content  requirement  may  be  met  by 
aqqreqating  the   alcoholic  content  of  the  fin- 
isr^d  beverage  that  is  attributable  to  rum  from 
each  of  the  qualifying  sources  used  in  proc 
essing  the  finished  beverage    as  reflected  m 
the  production  records 

Date  ' 

Address 

Signature      ^__^^^____^_^.^_- 
Title  


(2)  Availability  nf  support ini^ 
documents  The  informatmn.  ini  kniin^ 
any  supporting  documents  and  retDfds 
necessar\  fur  the  preparatmn  of  iht- 
dRclaratiun.  as  describt'd  in  paragraph 
(HI  1 )  of  this  section,  must  be  available 
for  submission  to  the  port  dirfHtor.  if 
requested  The  detUration  and  dn> 
supporting  evidence  mav  t)e  subject  to 
such  verification  as  deemed  netessan. 
by  the  port  director  The  specific 
documentary  evidence  ntn  essar>  to 
support  the  declaration  consists  of  those 
documents  and  records  which 
satisfactorilv  establish: 

(i)  The  receipt  of  the  rum  by  the 
Canadian  processor,  including  the  date 
of  receipt  and  the  name  and  address  of 
the  partv  from  whom  the  rum  was 
received  (the  owner  or  exporter  in  the 
beneficiary  countrv-  or  the  I'  S  Virgin 
Islands),  and 

(11)  For  each  lot  of  beverage  produced 
and  int  iuded  in  the  de<.laration,  the 
specific  identification  of  the  production 
lot(s)  involved;  the  quantity  of 
qualifying  rum  that  is  used  in  producing 
the  finished  beverage,  including  a 
description  of  the  processing  and  of  the 
finished  products:  the  alcoholic  content 
bv  volume  of  the  finished  beverage,  and 
the  alcoholic  content  bv  volume  of  the 
finished  beverage,  expressed  as  a 
percentage,  that  is  attributable  to  the 
qualifying  rum 

(g)  importer  system  fnr  review  of 
necessarv  recordkeeping  The  importer 
will  establish  and  implement  a  system 
of  internal  controls  which  demonstrate 


that  reasonable  care  was  exercised  in  its 
(  laim  for  duty-free  treatment  under  the 
CBI  These  controls  should  include  tests 
t(i  assure  the  ar  (uracy  and  availability 
of  records  that  establish: 

( 1 )  The  origin  of  the  rum. 

(2)  The  direct  shipment  of  the  rum 
from  a  lieneficiarv  country  or  fi-om  the 
US.  Virgin  Islands  to  Canad%; 

[A]  The  alcohol  content  of  the  finished 
[leverage  imported  from  Canada;  and 

(4)  The  direct  shipment  of  the 
finished  beverage  from  Canada  to  the 
I'nited  States 

Ih)  Submission  of  documents  to 
Customs  The  importer  must  be 
prepared  to  submit  directly  to  the  port 
director,  if  requested,  those  documents 
and/or  supporting  records  as  described 
in  paragraphs  (d).  (e)  and  (f)  of  this 
section,  for  a  period  of  5  years  from  the 
date  of  entry  of  the  related  spirituous 
beverages  under  s€K;tion  213(a)(6)  of  the 
Caribbean  Basin  Economic  Recovery  Act 
(19  U.S.C.  2703(a)(6)),  as  provided  in 
^  163.4(a)  of  this  chapter.  If  requested, 
the  importer  must  submit  such 
dot  uments  and/or  supporting  records  to 
the  port  director  within  60  calendar 
davs  of  the  date  of  the  request  or  such 
additional  period  as  the  port  director 
mav  allow  for  good  cause  shown. 


DEPARTMENT  OF  STATE 

22  CFR  Part  22 

[Public  Notice  4160] 

Schedule  of  Fees  for  Consular 
Services,  Department  of  State  and 
Overseas  Embassies  and  Consulates 

agency:  Department  of  .State. 
action:  Interim  final  rule;  request  for 
comments. 


PART  163— RECORDKEEPING 

1  The  authoritv  citation  for  part  163 
(  ontinues  to  read  as  follows; 

.\uthority:  5  U.S.C.  301;  19  U.S.C.  66. 
1484,  1S08.  1509,  1510,  1624. 

2  The  Appendix  to  part  163  is 
amended  by  revising  the  listing  for 
t}  10  1^9  under  scH;tion  IV  to  read  as 
follows: 

Appendix  to  Part  163— Interim  (aMlMal 
List 


IV  •  •   • 

§  1 0. 1 99    Documents,  etc.  required  for 
duty-free  entry  of  spirttuoue  beverages 
produced  In  Canada  from  CBI  rum, 
declaration  of  Canadian  proceeeor  (plus 
supporting  information). 


Robert  C.  Bonner. 

Commissioner  of  Customs. 

.\pproved:  Octobier  3.  2002. 
Timothy  E.  Skud. 

Dfpiitv  As!,istanl  Secretar,'  of  the  Treasury: 
IKK  Doc;.  02-25654  Filed  lO-a-02;  8:45  ami 

BILUNG  COOE  4t2O-0a-P 


summary:  This  rule  amends  the 
Schedule  of  Fees  for  Consular  Services. 
Specifically,  it  raises  ft-om  $65  to  SI 00 
the  fee  charged  for  the  processing  of  an 
application  for  a  nonimmigrant  visa 
(MRV)  or  a  combined  nonimmigrant 
visa  and  border  crossing  card  (BCC). 
The  Department  of  State  is  raising  the 
fee  as  an  emergency  measure  to  ensure 
that  sufficient  resources  are  available  to 
meet  the  costs  of  processing 
nonimmigrant  visas,  the  demand  for 
which  has  dropped  at  the  same  time 
that  the  processing  of  nonimmigrant 
visa  applications  has  become  more  labor 
intensive  because  of  the  increased 
security  screening  of  visa  applicants  in 
the  aftermath  of  the  September  11,  2001 
attaclts  on  New  York  and  Washington 
and  in  Pennsylvania.  This  rule  further 
corrects  the  item  listed  as  the  "border 
crossing  card"  for  minors  under  age  15 
by  deleting  reference  to  a  5-year  period 
of  validity 

DATES:  Effective  date:  This  interim  rule 
is  effective  on  November  1.  2002. 

Comment  period:  The  Department  of 
State  will  accept  written  comments  from 
interested  persons  up  to  November  8. 
2002. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Office  of  the  Executive 
Director,  Bureau  of  Consular  Affairs, 
U.S.  Department  of  State,  Suite  H1004. 
2401  E  Street  NW.,  Washington,  DC 
20520,  or  by  e-mail  to  fees@state.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Abevta,  Office  of  the  Executive 
Director,  Bureau  of  Consular  Affairs, 
Department  of  State;  phone:  202-663- 
2505,  telefax:  202-663-2499:  e-mail: 
feps@sfate.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

What  Is  the  Authority  for  This  Action? 

The  majority  of  the  Department  of 
State's  consular  fees  are  established 
pursuant  to  the  general  user  charges 
statute.  31  U.S.C.  9701  (which  directs 
that  certain  government  services  be  self- 
sustaining  to  the  extent  possible),  and/ 
or  use.  4219,  which  as  implemented 
through  Executive  Order  10718  of  June 


27.  1957,  authorizes  the  Secretary  of 
State  to  establish  fees  to  be  charged  for 
official  services  provided  by  U.S. 
embassies  and  consulates.  In  addition,  a 
number  of  statutes  address  specific  fees. 
A  cost-based,  nonimmigrant  visa 
processing  fee  for  the  machine  readable 
visa  (MRVi  and  for  a  combined  border 
crossing  and  nonimmigrant  visa  card 
(BCC)  (22  CFR  41.32)  is  authorized  by 
section  140(a)  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1994 
and  1995,  Public  Law  103-236  (April 
30, 1994),  as  amended.  In  addition, 
aliens  under  15  are  in  certain 
circumstances  entitled  to  a  combined 
MRV /BCC  for  a  statutorily  established 
fee  of  $13,  which  is  below  the  full  cost 
of  service,  pursuant  to  section  410  of 
tide  ni  of  the  Commerce,  Justice,  State 
Appropriations  Act  enacted  as  part  of 
the  Omnibus  FY  1999  Appropriations 
Act,  Public  Law  105-277  (OcL  21. 
1998).  Various  statutes  permit  the 
Department  to  retain  some  of  the 
consular  fees  it  collects,  including  the 
MRV  and  MRV/BCC  fees.  Section  103  of 
the  Enhanced  Border  Security  and  Visa 
Entry  Reform  Act  of  2002,  PiUilic  Law 
107-173  (May  14,  2002),  amended 
section  140(a)  of  Public  Law  103-235 
(which  authcMizes  the  MRV  fee)  to 
permit  the  Department  to  retain  all  MRV 
fees  until  they  are  expended. 

Consistent  with  OMB  Circular  A-25 
guidelines,  the  Department  conducted  a 
cost-of-service  study  from  September 
1999  to  October  2001  to  update  the 
Schedule  of  Fees  for  Consular  Services. 
The  results  of  that  study  were  the 
foundation  of  the  ciurent  Schedule, 
which  was  published  as  a  final  nde  on 
May  16,  2002,  at  Volume  67.  No.  95  FR 
34831.  The  Schedule  went  into  efiiect  on 
June  1,  2002. 

Why  Is  the  Department  Raising  the  MRV 
and  BCC  Application  Processing  Fee  to 
$100  at  This  Time? 

The  $65  MRV/BCC  fee  that  went  into 
effect  on  June  1,  2002  was  based  on 
worldwide  nonimmigrant  visa 
operations*  total  costs  distributed  over 
an  anticipated  applicant  level  of 
approximately  10.5  million  per  year.  It 
is  now  clear,  however,  that  the  estimate 
of  the  number  of  nonimmigrant  visa 
applicants  was  too  high.  Visa  demand 
worldwide  has  dropped  by 
approximately  19.6%  overall  for  the 
current  fiscal  year,  which  has  been 
affected  by  international  economic 
conditions  and  the  events  of  September 
11.  2001.  The  trend  is  continuing 
downward:  nonimmigrant  visa  demand 
was  down  26%  during  the  normally 
peak  season  of  June  1  to  August  31.  In 
August  2002,  visa  demand  was  down 
32.9%.  There  has  been  no 


corresponding  decline  in  the 
Department's  costs  of  administering 
nonimmigrant  visa  services;  such  costs 
have  remained  the  same  in  part  because 
the  processing  of  each  application  has 
become  more  dme  consuming  and  labor 
intensive  as  a  result  of  eidianced 
security  screening  requirements  for 
applicants  instituted  since  September 
11,  2001.  Thus,  the  Department  is  facing 
a  critical  revenue  shortfall  because  its 
nonimmigrant  visa  application 
processing  costs  can  no  longer  be 
recovered  by  MRV  revenues  generated 
by  the  MRV  fee  when  set  at  $65.  Taking 
the  2001  Cost  of  Service  Study's  figures 
as  a  baseline,  but  now  distributing  the 
costs  of  nonimmigrant  visa  application 
processing  services  over  a  smaller 
number  of  applicants,  based  on  the 
smaller  number  of  applicants  that  the 
Department  has  seen  in  the  current 
fiscal  year,  the  Department  has 
determined  that  an  MRV  fee  of  $100 
will  be  required  to  recover  the  full  cost 
of  processing  noiummigrant  visa 
applications  during  the  anticipated 
period  of  the  ciurent  Schedule  of  Fees. 
Given  the  uncertainty  with  respect  to 
when  the  applicant  volume  will  recover, 
it  is  reasonable  and  appropriate  to  raise 
the  fee  now.  Failing  to  do  so  coiUd 
jeopardize  the  Department's  ability  to 
continue  critical  programs,  including 
enhanced  border  security  measures 
recently  undertaken. 

Regulatory  Findingi 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  interim  rule,  with  a  provision 
for  post-promulgation  comments,  based 
on  the  "good  cause"  exceptions  set  forth 
at  5  U.S.C.  553(b)(3)(B)  and  553(d)(3). 
The  r\de  will  not  take  effect,  however, 
until  November  1.  2002.  Publishing  the 
rule  in  this  way,  with  a  post- 
promulgation  opportunity  for  conunent, 
will  allow  the  Department  to  make  the 
rule  effective  at  the  earliest  reasonable 
opportunity.  Allowing  a  full  30-day 
comment  period  followed  by  a 
publication  of  the  final  rule  with  a 
further  30  days  before  its  effective  date 
is  not  practicable  or  in  the  public 
interest.  That  process  would  delay 
imposition  of  the  new  fee 
notwithstanding  the  critical  need  for  the 
Department  to  recover  its  costs  and  to 
have  sufficient  resources  to  conduct 
activities  that  are  dependent  on  MRV 
fee  revenues,  including  the  enhanced 
seciuity  screening  of  visa  applicants  and 
other  measures  being  taken  in  the 
aftermath  of  the  September  11,  2001 
terrorist  attacks  on  the  United  States.  By 
setting  the  new  fee  through  an  interim 
final  rule,  the  Department  will  have 


sufficient  time  to  make  necessary 
provisions  to  implement  the  new  fee  as 
early  in  Fiscal  Year  2003  as  is  feasible 
Comments  received  before  the  end  of 
the  comment  period  will  be  addressed 
in  a  subsequent  final  rule. 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
govenunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $1  million  or  more  in 
any  year  and  it  will  not  significantly  or 
imiquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effiect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign 
based  companies  in  domestic  and 
import  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  nde  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Plaiming  and  Review.  In  addition,  the 
Department  is  exempt  from  Executive 
Order  12866  except  to  the  extent  that  it 
is  promulgating  regulations  in 
conjunction  with  a  domestic  agency  that 
are  significant  regulatory  actions.  The 
Department  has  nevertheless  reviewed 
the  regulation  to  ensure  its  consistency 
with  the  regulatory  philosophy  and 
principles  set  forth  in  that  Executive 
Order. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
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lt'\ fl>  ot  siivt-riuiu'iit  rh'T>'ti If  in 
acLurddni >'  with  sec  tidii  ti  "i  l.xtu  iitur 
Order  1,(1  !J  it  is  dt'termm-'il  that  thi> 
rulf  diit's  not  ha\e  suffi(  u'nt  ii'ilcr.ilisni 
implicatmns  tn  r^^(jlll^^•  i  Hn-,iilt,itii)ns  nr 
warrant  thf  [irt'})<ir,Htiim  nt  .i  tcdi'ralism 
summar\'  nnp.n  t  ^t,it>'rIl^■nt 

Pappnv'irk  Hriiuction  Act 

This  rule  does  not  impose  anv  new 
r^•p()^tl^t;  nr  r^'(  ord-kt'epinj; 
requirt'nit'nts   It  will  .il'fect  OMB 


I  iillfc  lion  number  1405 — bv  increasing 
thf  puhlu  ( ost  burden 

List  of  Subjects  in  22  CFR  Part  22 

( idiisuiar  ser\  ices.  Fees.  Passports  and 

\  ISdS 

Ac((irdingiv .  22  CFR  part  22  is 
amended  as  follows: 

PART  22— [AMENDED] 

1    The  authority  citation  for  part  22 
continues  to  read  as  follows: 


Authority:  8  U.S.C.  1153  note.  13.t1.  i;i51 
luitt-.  10  L'.S.C.  2602  (c):  22  U.S.C.  214. 
2:"i04(rtl.  4201,  420fi.421.T.  421'):  :i  1  L'  S.C. 
<)7()1;  Pub.  L    10.')-277.  112  Slat.  2RH1  ft  st'q.. 
HO    10718.  22  FR  4fi32,  3  CKK.  1954-19.n8 
Comp.,  p.  382:  bi.O.  1129,1.  31  FR  10603.  3 
(.FR.  196(1- U)70  C;ump..  p   .t70. 

2.  Section  22.1  is  amended  by  revising 
item  No.  21(a),  (b).  and  (c),  to  read  as 
follows: 

§  22.1     Sct>edule  of  fees. 


Item  No 


Fee 


21    Nonimmigrant  visa  application  and  txjrder  crossing  card  processing  fees  (per  person) 

(a)  Nonimmigrant  visa  [21    MRV  Processing]  

(b)  Border  crossing  card-   10  year  (age  15  and  over)  [22-BCC  10  Year]    

ic)  Border  crossing  card— (under  age  15)   For  Mexican  citizen  if  parent  has  or  is  applying  for  a  border  crossing  card  (23-BCC 

Ctiiid)  


S100 
100 

13 


Dated  Sf-pifmber  27.  2002. 
Grants.  Gre«n,  |r., 

L  'nder  Secretary  of  State  for  Management, 
Department  of  State. 
[FR  D<.(    02-25692  Filed  10-4-02;  2:59  pmj 

BILLING  COO€  4ri0-06-l> 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  1 

Privacy  Act,  Implementation 

agency:  Int»'rn<il  Rfv>'nu''  s.Tvice. 

Tr^^^sur^ 

action:  Fm.il  rule. 


SUMMARY:  In  ,ii  (  urdani  •■  ^\ith  the 
requirt'iiifiits  (if  the  fruac  \  .\i  t  nf  1M~4. 
asameruit'd,  the  Dfjiartment  (if  thr 
Treasury  gives  notice  of  i  fin.il  rule  u< 
exempt  an  Internal  Re\rnuf  ,St'r\  n  »• 
svstf'm  of  recorcis  entitled   'Kinphnec 
(Complaint  and  .-Xllei^atiiui  Referral 
Records— TreasurvlR.S  00  0()7'    from 
certain  provisions  nf  the  Privac  v  .\(  t 
EFFECTIVE  DATE:  ()(  tofitT  ')    _'()():i 
FOR  FURTHER  INFORMATION  CONTACT:  lini 
D'Elia.  (.ommissioner  s  (  iiiiiplaiiit 
Processing  and  .VnahMs  Croup 
\  ADi'.C.    nil  Constitution  .\venue. 
N'VV  .  Washington.  DC  20224,  F'hone 
202-h22-5212 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Tre,isur\  pufilished  ,i 
notice  of  a  proposed  rule  exempting  <i 
svstem  of  records  from  certain 
provisions  of  the  Pnvacv  Act  of  1974,  as 
amended   The  Internal  Revenue  ,Ser\'K:e 
ilR.S]  published  the  s\stem  notii  e  in  its 
entirety  at  67  FR  3696.i-369H4  (Mav  28. 


2002  ).  and  the  proposed  rule  at  67  FR 
41)2.53-40254  (June  12.  2002). 

liuier  5  U.S.C.  552a(k)(2).  the  head  of 
an  agent  V  mav  promulgate  rules  to 
exempt  cin\  system  of  records  within  the 
.igeiu  V  from  certain  provisions  of  the 
Privacy  Act  of  1974,  as  amended,  if  the 
system  is  investigatory  material 
(  (implied  for  law  enforcement  purposes. 
I'fie  "Employee  Complaint  and 
.Mlegation  Referral  Records — Treasury/ 
IR.S  00  ()()7  ',  (  ontains  investigatory 
material  ( (implied  for  law  enforcement 
[uirposes 

Tne  proposed  rule  requested  that 
[lufilir  comments  be  sent  to  the  Director, 
( iommissioner's  Processing  and 
.\nalysis  Croup.  Internal  Revenue 
,Ser\  i(  e,  1111  Constitution  Ave., 
\  AD(;:C.  NVV  ,  Washington.  DC  20224, 
111.  later  than  July  12.  2002 

The  [R.S  did  not  receive  comments  on 
the  proposed  rule  Accordingly,  the 
Dep.irtment  of  the  Treasury  is  hereby 
giving  noti(  e  that  the  system  of  records 
entitled    Employee  Complaint  and 
.Mlegation  Referral  Records — Treasury'/ 
IR.S  00 007",  IS  exempt  from  certain 
proyisions  of  the  Privacy  Act. 

The  provisions  of  the  Privacy  Act 
from  which  the  system  of  records  is 
.'xempt  pursuant  to  5  LJ,S.C.  552a(k)(2) 
are  as  follows:  5  CSC   552a(c)(3).  (d). 
(e!(l).le)(4)(C).  (e)(4)(H)  and  (e)(4)(I). 
and  (f) 

.As  retjuired  by  Executive  Order 
12H66.  it  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action,  and  therefore,  does 
not  retpiire  a  regulatory  impact  analysis. 

The  regulation  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  Federal 


Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  it  is  hereby  certified  that  these 
regulations  will  not  significantly  affect  a 
substantial  number  of  small  entities. 
The  final  rule  imposes  no  duties  or 
obligations  on  small  entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Department  of  the  Treasury  has 
determined  that  this  final  rule  would 
not  impose  new  record  keeping, 
application,  reporting,  or  other  types  of 
information  collection  requirements. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1 .  Subpart  C  of  title  31  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1— {AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  .t  C.S.C;.  301  and  31  L.S.C.  321 
Subpart  A  also  issued  under  5  U.S.C.  552  ds 
aniendeil.  Subpart  C  alsii  issued  under  5 
f.S.C,  552a 

2.  Section  1.36  paragraph  (g)(l)(viii)  is 
amended  by  adding  the  following  text  to 
the  table  in  numerical  order. 
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I 

I 


§1.36    Systems  exempt  in  whole  or  in  part 
from  provisions  of  5  U.S.C.  522a  and  this 
part. 


(g) 
(D* 

(viii; 


*    *    * 
*    *    * 


System  No. 


Name  of  system 


IRS  00.007  Employee  Complaint  and  Allegation  Referral  Records. 


Dated:  September  17.  2002. 

W.  Earl  Wright.  Jr., 

Chief  Management  and  Administrative 
Programs  Officer. 

[VR  Doc.  02-25691  Filed  10-8-02;  8:45  am) 

BILUNG  CODE  4S30-11-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-AK38 

Enrollment— Provision  of  Hospital  and 
Outpatient  Care  to  Veterans 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  VA's  medical  regulations 
captioned  "Enrollment — Provision  of 
Hospital  and  Outpatient  Care  to 
Veterans"  implement  a  national 
enrollment  system  to  manage  the 
delivery'  of  inpatient  hospital  care  and 
outpatient  medical  care.  Prior  to 
October  1,  2002.  veterans  were  eligible 
to  be  enrolled  based  on  seven  priority 
categories.  In  this  final  rule  we  add 
veterans  awarded  the  Purple  Heart  to 
priority  category  3  to  implement  new- 
statutory-  requirements.  We  also  delete 
the  copayment  provisions  from  prioritv 
category-  4  to  clarify  statutory 
requirements.  In  addition,  we  divide 
priority  category'  7  into  two  new  priority 
categories  (7  and  8)  to  implement  new 
statutory'  requirements,  using  the 
subpriorities  for  former  category  7  for 
these  new  categories.  Further,  we  state 
principles  for  placing  veterans  in 
enrollment  categories  to  help  ensure 
clarity  and  fairness  in  making  priority 
category'  determinations.  Finally,  we 
change  the  VA  officials  who  can  make 
enrollment  decisions  and  provide  an 
additional  address  for  sending  a  request 
for  voluntary  disenrollment. 

DATES:  Effective  Date:  November  8, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Hertz,  Office  of  Policy  and 
Planning  (105D),  at  (202)  273-8934  or 


Roscoe  Butler.  Chief  Pplicy  & 
Operations.  Health  Administration 
Service  (IOCS),  at  (202)  273-8302.  These 
individuals  are  in  the  Veterans  Health 
Administration  of  the  Department  of 
Veterans  Affairs,  and  are  located  at  810 
Vermont  Avenue.  NAV.,  Washington.  DC 
20420. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  July  23.  2002  (67  FR  48078), 
the  Department  of  Veterans  Affairs 
proposed  to  amend  its  enrollment 
regulations  that  manage  the  delivery  of 
inpatient  hospital  care  and  outpatient 
medical  care.  We  requested  comments 
for  a  30-day  period  that  ended  August 
22,  2002.  to  allow  for  a  final  rule  to  be 
established  in  time  to  allow  the  VA 
Secretary  to  have  as  many  options  as 
possible  concerning  the  provision  of 
health  care  ser\'ices  to  veterans  in  fiscal 
year  2003.  We  received  no  comments. 
Based  on  the  rationale  set  forth  in  the 
proposed  rule,  we  are  adopting  the 
proposed  rule  as  a  final  rule. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532.  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
SlOO  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  bv 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary-  hereby  certifies  that 
this  regulatory'  amendment  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  6dl-(J12. 
This  amendment  would  not  directly 
affect  any  small  entities.  Only 
individuals  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibilitv 
analysis  requirements  of  sections  603 
and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  C^atalog  of  Federal  Donle^tl( 
.Assistance  numbers  for  the  programs  affcc  t-(J 
by  this  do(.ument  are  ()4.U0.t,  fi4.U07,  f)4(H)H, 
fi4.009.  64.010.  64.011,  64,012.  (>4()1  1. 
64,014,  B4,01,S,  64.016.  64.018,  64.01'i. 
64.022.  and  64.025. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism. 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Covernment 
contracts.  Grant  programs — health. 
Grant  programs — veterans.  Health  care. 
Health  facilities.  Health  professions. 
Health  records.  Homeless.  Medical  and 
dental  schools.  Medical  de\ices. 
Medical  research.  Mental  health 
programs.  Nursing  homes.  Philippines, 
Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships.  Travel  and  transportation 
expenses.  Veterans. 

.\p()ro\ed:  September  18.  2UU2. 
.•Vnthony  J.  Principi. 

Sf'crelan'  of  Vettrans  Atfair> 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  1 7  is  amended  as 
set  forth  below: 

PART17— lyiEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  L  .S.C.  501.  1721.  unless 
otherwise  noted. 

2.  Section  17.36  is  amended  by: 

A.  Removing  "Chief  Network  Officer" 
wherever  it  appears  and  adding,  in  its 
place,  "Deputy  Under  Secretary  for 
Health  for  Operations  and  Management 
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or  Chief.  Health  Administration  Survice 
or  Hquivah-nt  official  at  a  VA  mt'dical 
facility,  or  Dir»H:tor.  Health  Eligibilit\ 
Center". 

B  Revising  paragraphs  (a)(2).  (b)(4). 
and  (b)(7). 

C.  In  paragraph  (b)(J).  removing 
■prisoners  of  war;'  and  adding,  in  its 
place,  "prisoners  of  war:  veterans 
awarded  the  Purple  Heart." 

D.  Adding  a  new  paragraph  (b)(8). 

E.  Revising  paragraph  (d)(1);  removing 
"Note  to  Paragraph  (d)(1)";  and 
redesignating  paragraphs  (d)(3)  through 
|d)(5)  as  paragraphs  (d)(4)  through 
(d)(b).  respectively 

F.  Adding  a  new  paragraph  (d)(3). 
G  Revising  newlv  redesignated 

paragraphs  (d)(5)  introductory  te.xt;  and 

(d)(5)(i) 

H.  In  newly  redesignated  paragraph 
(d)(5)(iii).  removing  "priority  category 
5;"  and  adding,  in  its  place,  •priority 
categorv  5  or  priority  category  7:". 

1.  In  paragraph  (f).  removing  "linsert 
actual  photocopv  of  \'A  Form  10- 
lOEZl" 

I.  Revising  the  authority  at  the  end  of 

the  section 

The  revisions  and  additions  read  as 
follows: 

§  17.36    Enrollment— provision  of  hospital 
and  outpatient  care  to  veterans. 

(a)  *    *    * 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  a  veteran  enrolled 
under  this  section  and  who.  if  required 
by  law  to  do  so.  has  agreed  to  make  any 
applicable  copayment  is  eligible  for  VA 
hospital  and  outpatient  care  as  provided 
in  the  "medical  benefits  package"  set 
forth  in  §17  38 


(4)  Veterans  who  receive  increased 
pension  based  on  their  need  for  regular 
aid  and  attendance  or  by  reason  of  being 
permanently  housebound  and  other 
veterans  who  are  determined  to  be 
catastrophical'y  disabled  by  the  Chief  of 
Staff  (or  equivalent  clinical  official)  at 
the  VA  facility  where  they  were 
examined 
***** 

(7)  Veterans  who  agree  to  pay  to  the 
United  States  the  applicable  copayment 
determined  under  38  U.S.C.  1710(f)  and 
1710(g)  if  their  income  for  the  previous 
year  constitutes  "low  income"  under 
the  geographical  income  limits 
established  by  the  US  Department  of 
Housing  and  Urban  Development  for  the 
fiscal  year  that  ended  on  September  30 
of  the  previous  calendeir  year.  For 
purposes  of  this  paragraph.  VA  will 
determine  the  income  of  veterans  (to 
include  the  income  of  their  spouses  and 
dependents)  using  the  rules  in  §§  3.271. 


3.272.  3.273,  and  3.276.  After 
determining  the  veterans"  income  and 
the  number  of  persons  in  the  veterans' 
family  (including  only  the  spouse  and 
dependent  children).  VA  will  compare 
their  income  with  the  current  applicable 
'low-income  "  income  limit  for  the 
public  housing  and  section  8  programs 
in  their  area  that  the  U.S.  Department  of 
Housing  and  Urban  Development 
publishes  pursuant  to  42  U.S.C. 
1437a(b)(2).  If  the  veteran's  income  is 
below  the  applicable  "low-income  " 
income  limits  for  the  area  in  which  the 
veteran  resides,  the  veteran  will  be 
considered  to  have  "low  income"  for 
purposes  of  this  paragraph  To  avoid  a 
hardship  to  a  veteran.  VA  may  use  the 
projected  income  for  the  current  year  of 
the  veteran,  spouse,  and  dependent 
children  if  the  projected  income  is 
below  the  "low  income"  income  limit 
referenced  above.  This  category  is 
further  prioritized  into  the  following 
subcategories: 

(i)  Noncompensable  zero  percent 
service-connected  veterans;  and 

(ii)  All  other  priority  category  7 
veterans. 

(8)  Veterans  not  included  in  priority 
category  4  or  7.  who  are  eligible  for  care 
only  if  they  agree  to  pay  to  the  United 
States  the  applicable  copayment 
determined  under  38  U.S.C.  1710(f)  and 
1710(g).  This  category  is  further 
prioritized  into  the  following 
subcategories: 

(i)  Noncompensable  zero  percent 
service-connected  veterans;  and 

(ii)  All  other  priority  category  8 
veterans. 
*         *         •         «         • 

(d)  Enrollment  and  disenrollment 
process — (1)  Application  for  enrollment. 
A  veteran  may  apply  to  be  enrolled  in 
the  VA  healthcare  system  at  any  time. 
A  veteran  who  wishes  to  be  enrolled 
must  apply  by  submitting  a  VA  Form 
10-lOEZ  to  a  VA  medical  facility. 
Veterans  applying  based  on  inclusion  in 
priority  categories  1,  2.  3.  6,  and  8  do 
not  need  to  complete  section  II,  but 
must  complete  the  rest  of  the  form. 
Veterans  applying  based  on  inclusion  in 
priority  category  4  because  of  their  need 
for  regular  aid  and  attendance  or  by 
being  permanently  housebound  need 
not  complete  section  II,  but  must 
complete  the  rest  of  the  form.  Veterans 
applying  based  on  inclusion  in  priority 
category  4  because  they  are 
catastrophically  disabled  need  not 
complete  section  II,  but  must  complete 
the  rest  of  the  form,  if:  they  agree  to  pay 
to  the  United  States  the  applicable 
copayment  determined  under  38  U.S.C. 
1710(f)  and  1710(g);  they  are  a  veteran 
of  the  Mexican  border  period  or  of 


World  War  1  or  a  veteran  with  a  0 
percent  service-connected  disability 
who  is  nevertheless  compensated;  their 
catastrophic  disability  is  a  disorder 
associated  with  exposure  to  a  toxic 
substance  or  radiation,  or  with  service 
in  the  Southwest  Asia  theater  of 
operations  during  the  Gulf  War  as 
provided  in  38  U.S.C.  1710(e);  or  their 
catastrophic  disability  is  an  illness 
associated  with  service  in  combat  in  a 
war  after  the  Gulf  War  or  during  a 
period  of  hostility  after  November  11, 
1998,  as  provided  in  38  U.S.C.  1710(e). 
All  other  veterans  applying  based  on 
inclusion  in  priority  category  4  because 
they  are  catastrophically  disabled  must 
complete  the  entire  form.  Veterans 
applying  based  on  inclusion  in  priority 
category  5  must  complete  the  entire 
form.  Veterans  applying  based  on 
inclusion  in  priority  category  7  must 
complete  the  entire  form  except  for 
section  HE.  VA  form  10-lOEZ  is  set 
forth  in  paragraph  (f)  of  this  section  and 
is  available  from  VA  medical  facilities. 
***** 

(3)  Placement  in  enrollment 
categories. 

(i)  Veterans  will  be  placed  in  priority 
categories  whether  or  not  veterans  in 
that  category  are  eligible  to  be  enrolled. 

(ii)  A  veteran  will  be  placed  in  the 
highest  priority  category  or  categories 
for  which  the  veteran  qualifies. 

(iii)  A  veteran  may  be  placed  in  only 
one  priority  category,  except  that  a 
veteran  placed  in  priority  category  6 
based  on  a  specified  disorder  or  illness 
will  also  be  placed  in  priority  category 
7  or  priority  category  8,  as  applicable,  if 
the  veteran  has  previously  agreed  to  pay 
the  applicable  copayment,  for  all 
matters  not  covered  by  priority  category 
6. 

(iv)  A  veteran  who  had  been  eiuolled 
based  on  inclusion  in  priority  category 
5  and  became  no  longer  eligible  for 
inclusion  in  priority  category  5  due  to 
failure  to  submit  to  VA  a  cin-rent  VA 
Form  lO-lOEZ  will  be  changed 
automatically  to  enrollment  based  on 
inclusion  in  priority  category  6  or  8  (or 
more  than  one  of  these  categories  if  the 
previous  principle  applies),  as 
applicable,  and  be  considered 
continuously  enrolled.  To  meet  the 
criteria  for  priority  category  5,  a  veteran 
must  be  eligible  for  priority  category  5 
based  on  the  information  submitted  to 
VA  in  a  cinrent  VA  Form  10-lOEZ.  To 
be  current,  after  VA  has  sent  a  form  10- 
lOEZ  to  the  veteran  at  the  veteran's  last 
known  address,  the  veteran  must  return 
the  completed  form  (including 
signature)  to  the  address  on  the  retxmi 
envelope  within  60  days  from  the  date 
VA  sent  the  form  to  the  veteran. 


(v)  Veterans  will  be  disenrolled,  and 
reenrolled,  in  the  order  of  the  priority 
categories  listed  with  veterans  in 
priority  category  1  being  the  last  to  be 
disenrolled  and  the  first  to  be 
reenrolled.  Similarly,  within  priority 
categories  7  and  8,  veterans  will  be 
disenrolled,  and  reenrolled,  in  the  order 
of  the  priority  subcategories  listed  with 
veterans  in  subcategory  (i)  being  the  last 
to  be  disenrolled  and  first  to  be 
reenrolled. 
*         *         *         •         » 

(5)  Disenrollment.  A  veteran  eiux)lled 
in  the  VA  health  care  system  under 
paragraph  (d)(2)  or  (d)(4}  of  this  section 
will  be  disenrolled  only  if: 

(i)  The  veteran  submits  to  a  VA 
medical  center  or  the  VA  Health 
Eligibility  Center,  1644  Tullie  Circle, 
Atlanta,  Georgia  30329,  a  signed 
document  stating  that  the  veteran  no 
longer  wishes  to  be  emolled;  or 
***** 

(.Authority:  ."JS  U.S.C  101.  501.  1521,  1701. 
1705.  1710,  1721.  1722). 
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BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN  2900-AFOO 

Schedule  for  Rating  Disabilities;  The 
Skin 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule;  correction. 

SUMMARY:  In  a  document  published  in 
the  Federal  Register  on  July  31,  2002, 
(67  FR  49590),  we  amended  that  portion 
of  the  Department  of  Veterans  Affairs 
(VA)  Schedule  for  Rating  Disabilities 
that  addresses  the  skin.  The  document 
contains  an  error  in  the  Supplementary 
Information  portion  of  the  preamble. 
That  error  consists  of  an  incorrect 
restatement  of  regulatory  text.  This 
document  corrects  that  error. 
DATES:  Effective  Date:  This  correction  is 
effective  July  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D.,  Consultant. 
Policy  and  Regulations  Staff  (211B), 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  In  rule  FR 
Doc.  02-19331,  published  on  July  31, 
2002  (67  FR  49590).  on  page  49595,  in 
column  1,  the  first  paragraph,  the  phrase 
"a  30-percent  evaluation  calls  for 


recurrent  debilitating  episodes  at  least 
four  times  during  the  past  12-month 
period  despite  ongoing 
immunosuppressive  therapy"'  is 
corrected  to  read  "a  30-percent 
evaluation  calls  for  recurrent 
debilitating  episodes  at  least  four  times 
during  the  past  12-month  period,  and 
requiring  intermittent  systemic 
immunosuppressive  therapy." 

Approved:  October  1,  2002. 
Roland  Halstead, 

Acting  Director.  Office  of  Regulator,- Latv. 
[FR  Doc.  02-25492  Filed  10-8-02:  8:45  am) 

BILUNG  CODE  B320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[lA  1 54-1 1 54a;  FRL-7392-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

agency:  Envirormiental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  announcing  it  is 
approving  revisions  to  the  Iowa  State 
Implementation  Plan  (SIP).  The  SIP 
revisions,  regarding  the  state's 
construction  permitting  rules  as  they 
pertain  to  industrial  anaerobic  lagoons 
and  anaerobic  lagoons  for  animal 
feeding  operations  in  Iowa,  will  help 
ensure  Federal  enforceability  of  the 
state's  air  program. 
DATES:  This  direct  final  rule  will  be 
effective  December  9,  2002,  unless  EPA 
receives  adverse  comments  by 
November  8,  2002.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Lynn  M.  Slugantz,  Environmental 
Protection  Agency,  Air  Plaiming  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City.  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  M.  Slugantz  at  (913)  551-7883. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 


information  by  addressing  the  following 
questions: 

What  is  an  SIP? 

What  is  the  Federal  approval  process  for  an 
SIP? 

What  does  Federal  approval  of  h  stHte 
regulation  mean  to  me? 

What  i.s  being  addressed  in  ihis  action? 

Have  the  requirements  for  approval  of  an 
SIP  revision  been  met? 

What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA.  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP.  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40.  part  52. 
entitled  "Approval  and  Promulgation  of 
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Irnplfinfiit.itinii  Pl.iiis      rhr  a(  tiidl  sl.itc 
n'k^ul.ilidiis  v\lii(  li  .ire  .i()[)r()\t>(l  ,iri'  ant 
r('[)ri)(iu(  cii  III  tht'ir  i'ntirft\  in  thi-  ( !I-'K 
outrighl  hut  .iri'    iiii  orpor.ilt'ii  t)\ 
n-fHrrnct'."  whu  h  idi'.uis  th.tt  wf  havi- 
apprnvi'd  ,1  t;i\('n  state  rcmilatniii  uiih 
a  SIMM  ifi(  cffiM  tiv»'  (iatt- 

What  Does  Federal  Approval  of  a  Stale 
Regulation  Mean  to  Me? 

Knforc  erncnt  of  tht-  state  regulation 
before  and  after  it  is  mcorporated  into 
the  Federailvappro%e(i  SIP  is  prirnaril\ 
a  state  responsibility   However,  after  the 
regulation  is  Federally  approved,  we  are 
authoriztui  to  take  enfor(  ement  ai  tion 
ajjamst  violators  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  .104  of 
thef:AA 

What  Is  Being  Addressed  in  This 
Action? 

The  Iowa  Department  of  Natural 
Resources  (IDNK)  has  re<|ueste(i  that 
EFA  approve  chanj^es  to  Iowa 
Administrative  (lode.  Chapter  22, 
"(^(jntrolling  Pollution.  '  as  a  revisum  to 
the  Iowa  ,S1P  The  (  han^es  were  .idopted 
by  the  Environmental  Prote(  tioii 
Commission  on  March  l.'i.  14W'(  ,111(1 
became  effective  on  May  IJ.  1444  Our 
approval  of  th(!se  revisions  is  (  oiisislent 
with  our  past  approval  of  Iowa 
construction  permitting  rt^ijulations  for 
these  types  of  lagoons    While  the 
revisions  to  lA(i  chapter  22  reference 
lAC  chapter  h').  the  state  ot  Iowa  did  not 
request  KPA  approval  of  the  chapter  t)3 
re(juirements  sine  e  it  in(  hides 
recjuirements  (for  example  odor 
( ontrols)  not  pertaining  to  the 
requirements  of  sec  tion  1  10  of  the  ( :lean 
Air  Act 

The  following  IS  a  descrifitmii  ot  the 
changes  to  Chapter  22  of  the  Iowa 
Administrative  f  Jxie  whu  h  are  the 
sub|ect  of  this  approval  artioii 

1  Appht  (itii)n  ford  (^onstrui  tmn 
/VrmU— <;hapter  22.  subrule  22  1(.J). 
was  amended  to  specify  that  the  owner 
or  operator  of  any  new  or  modified 
mdustri.il  aiiaerobn  Ligoon  or  a  new  or 
modified  anaerobu  lagoon  tor  .in  aium.tl 
f»H;ding  operation  other  than  a  small 
operation,  as  defined  elsewhert;  in  the 
States  regulations,  shall  appl\  for  a 
construction  jiermit 

2  Hfijuirt'd  Application  Infornuition 
lor  Animal  Fcfdiii^  Operation — Chapter 
22.  subrwie  22  K)).  paragraph    '(  ". 
subparagraph  (A},  was  amended  to  refer 
to  Iowa  rule  5B7-<j.t  1.5(45.58)  for  a 
description  of  information  to  lie 
provided  in  the  construction  permit 
application 

i   (Conditions  for  State  Issuaiu  c  of  u 
Construction  Permit  for  Anaerobic 
Ltjfioons — C,haptc'r  22,  subrule  22.3(2), 


was  amended  to  refer  to  criteria  in 
subrule  2,J  5(2]  and  Iowa  rule  567- 
ti.')  1 5(455H)  to  \w  used  in  determining 
u  hen  to  issut!  a  c;onstru(:tion  permit  for 
industrial  anaerobic  lagoon  and  for 
animal  feeding  operations  using  an 
anaerofiic  lagoon,  respectively. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  tfie  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CP'R  51.102.  The 
submittal  also  satisfied  the 
((mipleteness  criteria  of  40  CFR  part  51, 
appendix  V  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  (!AA.  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  approving  amendments  to 
Iowa  Administrative  Ciode,  {'hapter  22, 
subrules  22  1(3),  22.1(3)'(;'(3)  and 
22  :)(2)  We  are  processing  this  action  as 
<i  final  a(  tioii  l)e<;ause  the  revisions 
make  routine  changes  to  the  existing 
rules  which  are  noncontroversial. 
Therefore,  we  do  not  anticipate  any 
adverse  comments  Please  note  that  if 
VA'A  re(  eivf's  adverse  comment  on  part 
of  this  rule  and  if  that  part  can  be 
severed  from  the  remainder  of  the  rule. 
KPA  may  adopt  as  final  those  parts  of 
the  rule  that  are  not  the  subject  of  an 
adverse  ccmiment 

Administrative  Requirements 

I  Jider  Executive  Order  12866  (58  FK 
51735,  October  4,  1493),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  alsf)  not 
sub|ect  to  Exe<:utive  Order  13211, 
'A(  tions  (loncerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001)  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requiremtmts  beyond  those  imposed  by 
state  law  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  use:.  601  et  seq).  Becau.se  this 
rule  appn)ves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 


Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  C>overnment  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  tiovemment  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
rtilationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Te<;hnologv  Transfer  and  Advancement 
Act  of  1995  (15  use.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 

The  (Congressional  Review  Act,  5 
use.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
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(  annot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2), 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
( lourt  of  Appeals  for  the  appropriate 
( ircuit  by  December  9,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
(extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  {See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Ciarbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  Iuik!  ,i.  2()()2. 
William  W.  Rice. 
A(  tiiiff  lirgional  .'\(linini^tnit(ir.  ftcy/n/i  7 

Chapter  1,  title  40  of  the  Clode  of 
Federal  Regulations  is  amended  as 
follows: 

EPA-Approved  Iowa  Regulations 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
f:ontinues  to  niad  as  follows: 

.'Vulhority:  42  I  .,S  C.  74(il  ri  si-q. 

Subpart  Q — Iowa 

2.  In  *»  52.820  the  table  in  paragraph 
(c)  is  amended  under  fJiapfer  22 — 
Cionlrolling  Pollution  by: 

a.  Revising  the  entry  for  "567-22. 1" 

b.  Revising  the  en'  v  for  "567-22.3" 
The  revisions  reaii  as  follows: 

§  52.820    Identification  of  plan. 


Iowa  citation 


Title 


State  effective 
date 


EPA  approval  date 


Comments 


Iowa  Department  of  Natural  Resources.  Environmental  Protection  Commission  [567] 


Chapter  22— Controlling  Pollution 


S67-22  1  Permits  Required  for  New  or  Exist- 
ing Stationary  Sources. 


3/14/01 


October  9  2002 
67  FR  62889 


567-22.3  Issuing  Permits 


3/14/01 


October  9,  2002 
67  FR  62889 


Subrule  22  3(6)  has  not  been  ap- 
proved as  pan  of  the  SIP 


I 


II  R  Doc.  02-2.'i.=i<J0  Filed  10-8-02;  8:45  am] 

BILLING  CODE  6960-SO-P 


-+- 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tUT-001-0038,  UT-Opl-0039,  UT-001-0040; 
FRL-7262-2] 

Approval  and  Promulgation  of  Air 
Quality  Impiementatton  Plana;  State  of 
Utait;  Valiicle  Inapection  and 
Maintananca  Programa;  Salt  Lake 
County  and  General  Requlramenta  and 
Applicability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  On  March  21.  2002.  EPA 
published  a  notice  of  proposed 
rulemaking  (NFR)  that  proposed 
approval  of  revisions  to  Utah's  state  air 
quality  implementation  plan  (SIP),  The 
revisions  update  Utah's  vehicle 
inspection  and  maintenance  (I/M) 


programs.  On  August  14,  2001  and  on 
August  1 5.  2001 ,  the  C^overnor  of  Utah 
submitted  revisions  to  the  SIP  affecting 
the  Spate's  motor  vehicle  I/M  programs. 
The  August  14,  2001.  submittal  revised 
Utah's  Rule  R307-no-33.  which 
incorporates  by  reference  Section  X, 
Vehicle  Inspection  and  Maintenance 
Program,  Part  C,  Salt  Lake  County  to 
allow  Salt  Lake  County  to  take  TOO"/., 
credit  for  their  test  and  repair  vehicle  1/ 
M  network,  rather  than  the  previously 
required  EPA  default  of  a  50% 
emissions  reduction  credit.  The  August 
15,  2001,  submittal  revises  Utah's  Rule 
R307-1 10-31,  which  incorporates  by 
reference  Section  X,  Vehicle  Inspection 
and  Maintenance  Program.  Part  A, 
General  Requirements  and  Applicability 
to  require  mandatory  implementation  of 
the  inspection  of  vehicle  On-Board 
Diagnostic  (OBD)  systems  starting 
January  1,  2002.  Inthis  action,  EPA  is 
approving  the  revisions  to  Utah's  Rule 
R307-110-33  and  Rule  R307-110-31. 

EFFECTIVE  DATE:  Novemb«!r  8.  2002. 

ADDRESSES:  Richard  R.  Long,  Director, 
Air  and  Radiation  Program,  Mail  code 
8P-AR.  999  18th  Street.  Suite  300, 


Df;nver,  Colorado  80202.  Copies  of  the 
doc:uments  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  United 
States  Environmental  Protection 
Agency,  Region  VIII,  Air  and  Radiation 
Program,  999  18th  Street,  Suitt;  300. 
Dtmver,  Colorado  80202  and  copies  of 
the  Incorporation  by  Reference  material 
are  available  at  the  United  States 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
C:enler.  401  M  Street.  S\V.,  Washington. 
DC  20460.  Copies  of  the  State 
documents  relevant  to  this  action  are 
available  for  public  inspection  at  the 
Utah  Department  of  Environmental 
Quality,  Division  of  Air  Quality,  1 50 
North  1950  West,  Salt  Lake  City,  Utah 
84114. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Kimes,  EPA,  Region  VIII,  (303) 
312-6445. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 
"we,"  "our."  or  "us"  is  used,  we  mean 
EPA. 

Throughout  this  document  wherever 
"R307-1 10-33"  is  used  alone  it  is 
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VII  AilniiniHli.ilUf  Kfi|uifi-rnf iiN 

1.  Summary  of  KPA's  Final  Action 

Wt!  an-  appriivinx  nwisinris  In  tlir  Sll' 
that  WiTC  siihinittcd  l)V  thf  (  .nViTlinr  111 
Utah  on  Aii>iust  14.  JOdl  and  August  1  .^ 
21M)1    Thn  Aii^u.st  14.  2001.  siihmittai 
updaKts  Utah's  Kidf  K  107- 1 1(>- M 
SjMHaficallv.  this  rt'vision  allows  Salt 
l^k«)  (louritv  to  r»!<:invi'  full  i  rt'dit 
(1(H)%)  for  its  t«?st  and  rt^pair  vi-hn  It- 
Insp«H:tion  and  Maintfiiani  i*  (1/M) 
network  .Salt  i./ikt!  County  has 
d«imonstrat(;d  that  its  tnst  and  n-pair  1 
M  mttwork  is  as  nff^tiv*!  as  a  lust  diiIn 
I/M  n<!twork  and  is  fliKihlr  In  taki-  full 
tnnissioii  r«tdu<.tii)ii  irmlit  raltifr  than 
th«!  proviouslv  rwpiircd  V.V.\  dtdault  nt 
a  .S0%  omissions  r«!iiu(  tion  i mdil    Tlw 
Hivisod  rule  K;I07-1  10-M  U'lnn 
appn)V»!<l  in  this  a<  tion  supttrsmlcs  and 
nipiaciw  th«!  nxisting  .Stair  rulr 

Th«J  August  15.  2001.  submittal 
updalos  Utah's  Kul.«  K:I07    llO-ll    I'his 
mvision  rinjuirod  tho  niaiidatorv 
impinmontalion  of  the  insp»H  lion  of 
v»)hi(;l(!  On-Board  Diagnostu  (OHD) 
systoms  stdrting  lanuarv  1 .  2002  in  all 
aniait  implomonting  an  1/M  program 
Th«r«for»).  this  n«iuirtHn«'nt  is 
applicabid  for  Davis  County.  Salt  l.akn 
County.  Utah  ( J»unty.  and  VVnlwr 
(Utunty.  As  a  convuniom  d  to  vt'hii  Ic 
(jwnors,  Davis.  Utah,  and  W»'h«tr 
Counties  are  already  implcnuinting  this 
prugnun.  Salt  Lake  (Ujunty  bogan 


iniplt'ini-nting  tlie  program  on  January  1, 
2002  Thi>  n-visi'd  rult;  K.107-1 10-3:i 
being  approved  in  this  action 
supt-rsi'dos  and  r(ipla(:t»s  tht-  existing 
K  107-1  lO-H  rulH. 

II.  What  U  the  State's  Process  To 
Submit  These  Materials  to  EPA? 

S»M  tion  1 10(k)  of  thf  Cl(!an  Air  Act 
(( ;.'\A)  addrnss(is  our  actions  on 
submissions  of  revisions  to  a  State 
ImplemfMitation  Plan  (SIP)  Thr  CAA 
re(piirt!s  states  to  obsorve  certain 
proi  edural  re(purements  in  developing 
SIP  revisions  fur  submittal  to  us   Section 
1 10(.i)(2)  of  the  CAA  requires  that  each 
Sll'  revision  be  adopted  by  th«!  State, 
after  reasonable  notii  e  and  public 
bearing,  and  [irior  to  the  revision  being 
submitted  by  a  state  to  us. 

A  H:i(l7-1  !(>-.{ J,  Which  Incorpomtffs  hv 
Hrfrrf^nin  Srrtinn  X.  Vnhiilf^  Inspi'ttinn 
(iiul  Miiintfiiiini  f-  Proffmni.  Part  C.  Salt 
hikr  CiHiiity 

Ihe  I  itah  Air  Quality  Board  (UAQH) 
held  ,1  publii   hearing  on  [line  21.  2001. 
ti.  UK  lude  m  the  Salt  Lake  County  SIP 
elemtmt  a  demonstration  that  Salt  I^ake 
Cinintv's  test  and  repair  1/M  nt'twork  is 
as  effei  live  as  a  lest  only  I/M  network, 
and  allow  the  County  to  (hum  100"/.. 
I  redit  instead  of  50"'.,  credit  in 
emissions  reduction   The  UAQH 
adopted  the  revisions  to  K.U)7-1  lO-.'n, 
nil  August  1.  2001   This  Sll'  revision 
bei  ame  St.ite  effective  on  August  2, 
2001.  and  was  submitted  ^ly  the 
( iiivernor  of  I  Hah  to  us  on  August  14, 
2001 

H  fiJt)7- 11  ()-:(}.  Whii  h  In((>ri>or<itrs  l>y 
Hrlrrriur  Sfdion  .\.  Vrhn  Ir  lns[if<  tion 
(tiiil  Mtiintriuini  r  Pro^rnm,  fart  A. 
Ct^nrnil  Hf(iiiirnmrnts  and  Applicnhihty 

The  1  AQB  held  a  public  hearing  on 
lune  21 .  2001.  to  consider  amtindments 
In  postpone  the  Federally  required 
mspei  tion  of  the  OBD  systems  on  newer 
vebu  les.  be<.ause  the  f-'«deral 
implementation  date  had  been 
postponeii  until  lanuary  1.  2002  [Mi  FK 
IHl.'jt))  The  UAQB  adopted  thw 
revisions  to  K;<07-110-:n  on  August  1, 
2001    This  SIP  revision  lMM:ame  State 
eff«H:tive  on  August  2,  2001.  and  was 
submitted  by  the  (;overnor  of  Utah  to  us 
on  August  15,  2001 

We  have  evaluated  the  (Governor's 
submittals  and  have  determined  that  tht? 
State  met  the  rf«piireinents  for 
reasonable  notice  and  public  hearing 
under  section  1 10(a)(2)  of  the  CAA.  As 
required  by  suction  ll()(k)(l)(B)  of  the 
CAA.  we  reviewed  these  SIP  revision 
materials  for  conformance  with  the 
completeness  criteria  in  40  CFR  part  51. 
appendix  V  and  doterminod  that  the 
Ciovernor's  submittals  wore 


administratively  and  technically 
( omplote.  Our  completeness 
determination  was  sent  on  October  18, 
2001,  through  a  letter  from  jack  W.- 
M(  (Jraw,  Acting  R(!gional 
Administrator,  to  (iovernor  Micha(!l  O 
Leavitt. 

III.  Evaluation  of  the  State's  Submittal 

We  havf!  thoroughly  reviewed  the 
Utah  rules  that  are  the  subj(K:t  of  this 
ruUiniaking  and  have  found  th<! 
revisions  to  m«M)t  all  applicable 
recpiirements.  A  detailed  evaluation  of 
the  rule  revisions  suhmitltid  by  the  State 
can  be  found  in  the  notice  of  proposed 
rulemaking  (NPR)  for  thfi.so  rules  found 
at  57  FR  9425.  March  1 ,  2001 .  The  NPR 
providfd  a  detailed  evaluation  of  how 
thtt  State  submittal  mt»ets  the  CAA 
nHjuirements  and  the  entire  evaluation 
is  not  repeated  here.  The  evaluation 
below  is  a  limited  summary  of  the 
evaluation  found  in  the  NPR. 

A  lli()7-l  l(>-:i:i.  Which  liuorpnmU's  hy 
Hrfi-n-iuf  Srction  X.  Vrhich'  Insprctinn 
and  MdintfiKiiu f  Profimm,  Part  ('..  Salt 
Uikn  County 

In  this  action,  we  are  approving 
revisions  to  Utah's  Rule  R:U)7-1  lO-iJ!}. 
as  adopted  by  the  UAQB  on  August  1. 
2001,  and  State  efftictive  on  August  2. 
2001 .  The  Salt  Lake  County  vehicle  I/M 
()rogram  is  in  place  to  reduce  vfihiclt; 
emissions  so  that  the  Fed(»ral  carbon 
monoxide  National  Ambient  Air  Quality 
Standard  (NAAQS)  and  the  Federal  1- 
hour  ozone  NAAQS  are  not  exc(»eded 
The  changes  in  Rule  R;U)7-1 10-33 
involve  a  demonstration  that  Salt  l>ake 
County's  test  and  repair  I/M  network  is 
as  effective  as  a  test  only  I/M  network. 

.Section  182(b)(4)  of  the  CAA  requires 
that  .Salt  Lake  County  implement  an  1/ 
M  program  at  least  as  eff«)ctive  as  EPA's 
Basic  I'erformance  Standard  as 
sp(M:ificied  in  40  CFR  51. .352.  Our  )uly 
24,  2000,  rulemaking  (see  H5  FR  45520) 
delet(Hl  our  prior  requirement  of  an 
automatic  50"/..  emission  credit  discount 
for  decimtralizod  tost  and  repair  I/M 
programs  if  it  can  be  demonstrated  that 
th(!  test  and  repair  I/M  network  is  as 
effective  as  a  tost  only  I/M  njjtwork. 

We  are  approving  Utah's  SIP  revision 
to  Rule  R307-1 10-33,  .Se<.tion  X. 
Vehicle  Inspection  and  Maintenance 
Program,  Part  C.  Salt  Lake  County.  Salt 
Lake  County's  to.st  and  repair  network 
was  demonstrated  to  be  as  effective  as 
a  test-only  n(»twork. 

B  H:W7-U0-:il,  Section  X.  Vehicle 
Inspection  and  Maintenance  Program. 
Part  A.  GenemI  Re<juirements  and 
Applicability 

In  this  action,  wo  are  also  appnjving 
SIP  revisions  to  Utah's  Rule  R307-nO- 
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31,  Section  X,  Vehicle  Inspection  and 
Maintenance  Program,  Part  A.  General 
Requirements  and  Applicability,  as 
adopted  by  the  Utah  Air  Quality  Board 
on  August  1,  2001,  and  State  effective 
on  August  2.  2001. 

The  Hovornor  had  previously 
submitted  a  revision  to  Rule  R307-110- 
31  on  February  22.  1999,  that  we  did  not 
take  action  on.  The  February  22,  1999 
submittal  committed  the  State  of  Utah  to 
implement  testing  of  vehicle  OBD 
systems  by  lanuary  1.  2001.  as  was 
required  by  the  40  CFR  part  51  subpart 
S  Inspection/Maintenance  Program 
R(»quirem«mts.  On  April  5.  2001.  wo 
extended  Ihe  Federal  date  for  mandatory 
implementation  of  the  inspection  of 
vehicle  OBD  systems,  in  40  CFR  part  51 
Subpart  S,  to  January  1,  2002  {see  66  FR 
18156).  The  Governor's  August  15,  2001 
submittal  meets  the  requirements  of  our 
April  5,  2001  rulemaking  {see  66  FR 
18156)  and  supersedes  and  replaces  the 
previous  SIP  revision  to  Rule  R307- 
1 10-31  submitted  by  the  Governor  on 
February  22.  1999.  The  Governor's 
August  15.  2001.  SIP  revision  simply 
incorporat(!s  the  Federal  OBD  rule 
change. 

IV.  Public  Comment 

No  public  comment  was  received  in 
response  to  the  EPA's  proposed 
rulemaking  on  these  Utah  SIP  revisions. 

V.  Final  Rulemaking  Action 

In  this  Final  Rulemaking  Action,  we 
are  approving  revisions  to  the  SIP 
affecting  the  State's  motor  vehicle  I/M 
programs  submitted  by  the  Governor  of 
Utah.  The  approved  revisions  include 
the  August  14.  2001.  submittal  revising 
Utah's  Rule  R307-1 10-33.  which 
incorporates  by  reference  Section  X. 
Vehicle  Inspection  and  Maintenance 
Program.  Part  C,  Salt  Lake  County  and 
the  August  15.  2001.  submittal  revising 
Utah's  Rule  R307-1 10-31  which 
incorporates  by  reference.  Section  X, 
Vehicle  Inspection  and  Maintenance 
Prfjgram.  Part  A.  General  Requirements 
•ind  Applicability  to  require  mandatory 
implementation  of  the  inspection  of 
vehicde  On-Board  Diagnostic  (OBD) 
sy.stems  starting  January  1,  2002.  The 
final  rul(!  is  effective  November  8.  2002. 

VI.  Consideration  of  Clean  Air  Act 
Section  110(1) 

.Section  110(1)  of  the  Act  states  that  a 
SIP  revision  cannot  be  approved  if  the 
revision  would  interfere  with  any 
applicable  requirement  concerning 
attainment  and  reasonable  progress 
towards  attainment  of  a  National 
Ambient  Air  Quality  Standard  (NAAQS) 
or  any  other  applicable  requirements  of 
the  Act.  This  SIP  revision  is  consistent 


with  Federal  requirements  and  does  not 
interfere  with  any  applicable 
requiroments  of  the  Act.  Therefore,  we 
conclude  that  our  approval  of  Utah's 
Rule  R307-1 10-33  and  R307-1 10-31 
m«»ots  the  requirements  of  section  110(1) 
of  the  Act. 

VII.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  acticni  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
Ibis  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  fionceming  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001),  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  tho.se  impo.sed  by 
state  law.  Accordingly,  the 
Administrator  certifi«?s  that  this  rule 
will  not  have  a  significant  cjconomic 
impart  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C:.  601  et  seq).  Because  this  ' 
rule  approves  pre-existing  roquirnmonts 
under  state  law  and  does  not  impo.sj- 
any  additional  enforceable  duty  beyond 
that  r(}quired  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governm(?nts,  as  described  in  the 
Unfunded  Mandates  Rfdorm  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  il  will  not  have  a 
substantial  direct  effect  on  (me  or  more 
Indian  tribes,  on  the  ndationship 
between  the  Federal  CJovernment  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  tht; 
Federal  (Government  and  Indian  tribes, 
as  specified  by  Excjcutivo  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  F(5deralism 
implications  becau.se  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Ex(icutive  (3rder  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  econcimically 
significant. 


In  njviewing  SIP  submissions,  KPA's 
role  is  to  approvi;  stat(!  choicer, 
provided  that  thev  meet  the  (.riteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  (irior  existing  requirement 
for  the  Slate  to  u.se  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use;  VCS.  It  would  thus  be 
inconsistJtnt  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  th(!  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  s«H:tion  12(d)  of  the 
National  Technology  Transfer  and 
Advancemeni  Act  of  1995  (15  U.S.C 
272  note)  do  not  apply.  This  rub;  df>es 
not  impo.se  an  information  colleciion 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congr(«ssional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  Ihe  Small 
Business  R(}gulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  ruh;  may  take  effect,  the 
agency  promulgating  Ihe  rub;  must 
submit  a  rule  report,  which  includes  a 
copy  of  Ihe  rule,  to  each  Hous(f  of  the 
(Congress  and  to  th(!  Comptroller  (General 
of  the  UnitfKl  Slat(»s.  EFM  will  submit  a 
r«!port  containing  this  rul(!  and  oth(!r 
required  information  to  the  US  .Senate, 
the  U..S.  House  of  Representatives,  and 
Ihe  Comptroller  (General  of  the  United 
States  prior  to  publication  of  th(!  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  th(!  Federal  Register. 
This  action  is  not  a  "major  rule  "  as 
d(!fin«.'d  by  5  U.S.C.  804(2). 

Under  .s(«.tion  307(b)(1)  of  the  Clean 
Air  Act,  p«!titions  for  judicial  rifview  of 
this  action  must  be  filed  in  the  United 
.States  (]ourt  of  Appeals  for  th(! 
appropriate  circuit  by  Decembtir  9. 
2002.  Filing  a  petition  for 
reconsideration  by  Ihe  Administrator  of 
this  final  rule  does  not  aff(H:t  th(;  finality 
of  this  rule  for  Ihe  purposes  of  judicial 
r«!view  nor  does  it  ext(!nd  the  time 
within  which  a  petition  for  judicial 
niview  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (Sf^f^  .section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  (larbon  m(moxide. 
incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  record k(»eping 
requiroments. 
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Rolx-rt  K   Roberts. 

HiXioniil  Aiiniitii^tnit'ii    Hii;iiin  17// 

PART  52-fAMENDED] 

1  The  authfjrity  citation  for  part  52 
(  ontinuos  to  read  a.s  foll(Jws 

Authority:  4^  I    S(    7401  n  v./ 
Subpart  TT— Utah 

2  S«M:tion  52  2320  is  anmndtMl  by 
adding  paragraph  f(  )(48  lanii  U){A^]  to 
n!ad  as  follows 

f  52.2320    ktonttficatlon  of  pten. 


U)  '   *   • 

(48)  On  AuRUst  14.  20()1.  thr 
CJovornor  of  I  itah  siihniitt««l  a  revision 
to  Utah's  .SIP  to  update  HACK  K307- 
110-:J3.  .StN.tion  X.  Vehicle  liispec  tion 
and  Maintenance  F^o^.'■aIn.  I'art  (...  Salt 
Lake  Count v  The  i  han^es  involve  a 
demonstration  that  .Salt  I^tke  County's 
test  and  repair  1/M  netw(jrk  is  as 
eff»H:1ivH  as  a  test  only  I/M  network. 

(i)  Incorporation  by  reference 
(A)  HACK  K  U)7-l  ll>-  i ».  which 
incorporates  hy  reference  I  itah  SIP. 
S«K;tiun  X.  Vehicle  Inspection  and 
Maintenance  Program.  Part  C.  Salt  Like 
(iounty  and  appendices  1  .i.  1  h.  and  1  t 
adopted  by  the  UAQB  August  I.  2001 
and  Slate  effwjtive  on  .August  2.  2001 

(49)  On  August  15.  2001.  the 
Governor  of  Utah  submitted  a  revision 
to  Utah's  SIP  to  update  UACR  K  U)7 
110-U,  .Station  ,X.  Vehl(  le  Inspection 
and  Maintenanc  I'  Program.  Pari  A. 
(mineral  Rcnpiirements  and 
Applicability  This  revision  recjuired  the 
mandatory  implementation  of  the 
insp«H:tion  of  vehicle  On-Board 
UiagnostK  (OBD)  svst.'ins  starting 
January  1.  2002  in  all  areas 
implementing  an  1/M  program 

(i)  Incorporation  by  refi'rence 
(A)  UACKR-307-no-.»l  which 
incorporates  by  reference  Utah  SIP. 
.Sw.ticm  X.  Vehicle  Inspection  and 
Maintenance  Program.  Part  A,  (ieneral 
Requirements  and  Applic:ability 
adopted  by  the  UAQB  on  August  1. 
2001  and  .State  effet:tive  on  August  2. 
2001 

IKK  IMh:  02-25.'iHH  HIimI  UMl-02;  8  4r>  ami 
MUJNGCOoc  aaao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[MA-01 -7203a;  FRL  -7387-5«] 

Approval  and  Promulgation  of  State 
Plana  For  Dealgnatad  Facilltiea  and 
Pollutanta:  Maaaachuaatta;  Plan  (or 
Controlling  MWC  Emiaalona  From 
Exiating  Larga  MWC  Planta 

agency:  Environmental  Protecrtion 
Agenc:y  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  is  approving  the  Sections 

1 1 1(d)/ 129  State  Plan  originally 
submitted  by  the  Massachusetts 
Department  of  Environmental  Protection 
(MA  DEP)  on  January  11,  1999.  and 
revised  on  November  lb,  2001.  This 
State  Plan  is  for  implementing  and 
enforcing  provisions  at  least  as 
prc)te<:tive  as  the  federal  Emission 
(iuidelines  (ECs)  applicable  to  existing 
Munic:jpal  Waste  Combustors  (MWCs) 
units  with  capacity  to  combust  more 
than  250  tons/day  of  municipal  solid 
wa.ste(MSW) 

EFFECTIVE  DATE:  This  final  rule  will 
become  c-ffective  on  November  8.  2002. 
ADDRESSES:  Documents  which  EPA  has 
inc  i)rporati«d  by  n^ference  for  previous 
rulemaking  are  available  for  public 
inspc'ction  at  the;  Air  and  Radiation 
Doc  kt!t  and  Information  Clenter. 
Environmental  Prote<:tion  Agency. 
Room  B102.  1301  Constitution  Avenue 
N\V  .  Washington.  DC  204t)0  You  may 
examine  c:opies  of  materials  the  MA 
DEP  submitted  to  EPA  relative  to  this 
action  during  normal  business  hours  at 
the  following  locations. 
Environmental  Prote<;tion  Agency-New 
England.  Region  1.  Air  Permits 
l^rogram.  Office  of  Ecosystem 
Protection.  Suite  1100,  One  Congress 
Street.  Boston.  Mas.sachusetts  02114- 
2023. 
Massachu.setts  Department  of 
Environmental  Protection.  Bureau  of 
Waste  Prevention.  Division  of 
Business  (Compliance.  One 
Washington  Stro«Jt,  Boston. 
Ma.ssachusetts  02108,  (617)  556-1120. 
The  interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  Icjast  24  hours  before  the  day  of 
the  visit 

FOR  FURTHER  INFORMATION  CONTACT:  [ohn 
Courcierat  (617)  918-1659.  or  by  e-mail 
at  rourner  iohn®epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  ContenU 

I.  What  di  liDii  IS  tl'A  taking  today? 


II   \Vli\  .liii  IlI'A  vviilidriiw  it.s  origni^il 

approval' 
III.  How  has  fc;PA  acldrossticl  llit;  acivcirsH 

c  oiiimfiits  oil  its  original  ciiritcl  (inal 

a()prc)var' 

IV  Why  is  V.VA  approving  thu  State's  Plan  at 
I  his  time!? 

V  Whun  dcies  the  .State  Plan  hecdint!  nffcn  live 
and  what  btic omes  of  the  Kediiral  Plan? 

VI  Bv  what  date!  must  MWCs  in 
MHS.sac:hu.s(?tls  ac:hiuve  t;omplianc;B'f 

VII.  Administrative  Requirements 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  above 
referenced  State  Plan  with  revisions. 
EPA  finds  the  State  Plan  to  be  at  least 
as  protective  as  EPA's  Emission 
Guidelines.  See  40  CFR  part  60.  subpart 
Cb. 

II.  Why  Did  EPA  Withdraw  Its  Original 
Approval? 

This  rulemaking  was  originally 
published  as  a  direct  final  notice  in  the 
July  14.  1999  Federal  Register.  See  64 
FR  37923  for  additional  information. 
Subsequent  to  this  notice.  EPA  received 
numerous  adverse  and  supportive 
comments.  Because  of  the  adverse 
comments,  EPA  withdrew  the  direct 
final  notice  on  September  1,  1999.  See 
64  FR  47680.  EPA  has  responded  to 
these  adverse  comments  under  III 
below. 

III.  How  Has  EPA  Addressed  the 
Adverse  Comments  on  Its  Original 
Direct  Final  Approval? 

As  mentioned  under  section  II  above. 
EPA  published  its  direct  final  and 
proposed  approval  of  the  State's  MWC 
Plan,  including  the  MWC  rule,  on  )uly 
14.  1999.  The  plan  was  to  become 
effective  on  September  13.  1999,  unless 
EPA  received  adverse  comment  by 
August  13,  1999.  Subsequently,  we  did 
receive  timely  comments  objecting  to 
the  State's  Plan  and  EPA's  approval  of 
it.  Following  the  September  1,  1999 
withdrawal  of  EPA's  propo.sed  direct 
final  approval,  EPA  received  additional 
adverse  comments  as  well  as  supportive 
comments.  The  adverse  comments 
ret,eived  include  the  following: 

•  The  MA  DEP's  mercury  limit  is 
arbitrary  and  has  not  been  demonstrated 
to  be  consistently  achievable. 

•  There  are  no  test  methods  that  have 
been  validated  at  the  28  ^ig/dscm  level. 

•  MA  DEP  did  not  provide  the  public 
with  adequate  notice  and  opportunity  to 
comment,  in  that  MA  DEP  modified  the 
mercury  standard  to  be  more  stringent 
after  the  close  of  the  public  comment 
period,  and  did  not  provide  further 
opportunity  for  comment. 

The  full  text  of  written  comments  and 
EPA's  responses  can  be  found  in  the 
docket  located  at  EPA's  Boston  office. 
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EPA  will  briefly  address  the  adverse 
comments  below: 

EPA  does  not  find  the  mercury  limit 
to  be  arbitrary.  Units  equipped  with 
fabric  filters  and  carbon  injection  have 
been  shown  to  be  capable  of  meeting  the 
limit.  Although  some  MWC  units 
equipped  with  electrostatic  precipitators 
(EiSPs)  have  not  been  shown  to  be  able 
to  achieve  the  limit  consistently,  MA 
DEP  can  reasonably  determine  that  well- 
controlled  units  should  be  able  to  meet 
the  28  ^g/dscm  level.  MA  DEP  has 
addressed  the  issue  of  mercury  spikes 
based  on  MSW  content  by  allowing 
facilities  to  average  four  quarterly  test 
results  to  achieve  the  standard.  In 
addition,  the  Plan  allows  ESP-controUed 
sources  unable  to  meet  the  standard 
within  the  first  year  to  apply  for  a 
limited  waiver  for  periods  of  up  to  five 
y<9ars,  to  provide  time  to  install  and  test 
additional  control  measures. 

The  more  stringent  numerical  limit, 
and  the  elimination  of  the  85% 
reduction  option,  are  not  contrary  to 
Clean  Air  Act  requirements.  Section 
129(b)(2)  of  the  Act  requires  a  State  to 
submit  a  plan  that  is  "at  least  as 
protective"  as  EPA's  EGs.  By  proposing 
a  more  stringent  mercury  standard,  MA 
DEP  has  provided  a  standard  that  is  at 
least  as  protective  as  the  federal 
mercury  standard.  The  provisions  of 
sections  111(d)  and  129  do  not  prevent 
a  State  from  submitting  emission  limits 
that  are  more  stringent  than  the  federal 
EGs.  Even  if  the  State's  limit  has  not 
been  consistently  achieved  by  all  ESP- 
cuntrolled  units  in  the  past,  the  State 
may  require  such  units  to  achieve  a 
level  of  control  that  has  been  shown  to 
be  achievable  by  other  municipal  waste 
combustors. 

One  commenter  indicated  that  there 
are  no  approved  test  methods  available 
for  measuring  mercury  at  and  below  the 

28  pg/dscm  level  This  commenter 
believes  EPA  can  not  approve  a  limit  for 
which  there  is  no  validated  test  method. 
It  is  correct  that  Method  29  (the 
approved  EPA  test  method  for 
measuring  mercury)  has  not  been 
validated  at  a  large  MWC  at  the  MA 
DEP's  mercury  level.  However,  Method 

29  has  been  validated  at  both  smaller 
MWCs  and  at  power  plants  at  the  low 
levels  being  discussed  here.  Therefore. 
EPA  has  no  reason  to  believe  that 
Method  29  is  not  an  appropriate  test 
method  to  use  in  this  situation. 

As  required  by  40  CFR  60.23(c),  the 
State  conducted  public  hearings  and 
received  comments  on  the  State  Plan. 
One  of  the  comments  to  EPA  is  that  the 
State  should  have  conducted  a  further 
public  process  before  adopting  a 
standard  that  differed  from  the  standard 
it  had  proposed  in  the  notice  of  public 


hearing.  In  particular,  the  commenter 
claimed  that  the  State  was  required  to 
provide  further  opportunity  for 
comment  before  adopting  a  mercury 
standard  that  differed  from  the  proposal 
in  eliminating  the  compliance  option  of 
85%  reduction  by  weight.  EPA  believes 
that  the  State  has  met  EPA's 
requirement  that  it  provide  a  public 
hearing  on  the  State  Plan  prior  to 
ado]}tion.  With  respect  to  the  adequacy 
of  the  public  hearing  process  under 
Massachusetts  law,  the  Massachusetts 
Attorney  General's  Office  has  stated  that 
the  procedures  were  adequate  under  the 
Massachusetts  Administrative 
Procedure  Act.  Accordingly,  EPA  is 
satisfied  that  the  State  has  demonstrated 
that  it  provided  an  adequate  public 
hearing  process,  and  that  it  has  adequate 
legal  authority  to  enforce  the  standard, 
in  accordance  with  40  CFR  60.26(a). 

IV.  Why  Is  EPA  Approving  the  State's 
Plan  at  This  Time? 

EPA's  approval  of  MA  DEP's  State 
Plan  is  based  on  our  findings  that: 

(1)  MA  DEP  provided  adequate  public 
notice  of,  and  held  public  hearings  for 
the  proposed  rule-making,  and 
Massachusetts  may  carry  out  and 
enforce  its  provisions  which  are  at  least 
as  protective  as  the  EGs  for  large  MWCls, 
and 

(2)  MA  DEP  demonstrated  legal 
authority  to  adopt  emission  standards 
and  compliance  schedules  applicable  to 
the  designated  facilities;  enforce 
applicable  laws,  regulations,  standards 
and  compliance  schedules;  seek 
injunctive  relief;  obtain  information 
necessary  to  determine  compliance; 
require  record  keeping;  concjuct 
inspections  and  tests:  require  the  use  of 
monitors;  require  emission  reports  of 
owners  and  operators;  and  make 
emission  data  publicly  available. 

V.  When  Does  the  State  Plan  Become 
Effective  and  What  Becomes  of  the 
Federal  Plan? 

This  final  rule  is  effective  on 
November  8,  2002,  without  further 
notice.  The  Federal  Plan  is  an  interim 
action.  On  the  effective  date  of  this 
action,  the  Federal  Plan  will  no  longer 
apply  to  MWC  units  covered  by  the 
State  Plan. 

VI.  By  What  Date  Must  MWCs  in 
Massachusetts  Achieve  Compliance? 

All  existing  large  MWC  units  in  the 
Commonwealth  of  Massachusetts  must 
now  be  in  compliance  with  these 
requirements.  "The  final  compliance  date 
was  December  19,  2000. 


VII.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.).  Because  this' 
action  approves  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforccjable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  action  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the; 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Fcaderalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  action  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  section  111(d)  State  Plan 
submissions.  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (V(]S), 
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EFA  has  no  aulhorilv  In  ilisd^jpmvn  d 
State  Plan  submission  for  failurt"  to  ust- 
V'C;S   It  would  thu.s  \w  inconsistent  with 
apphcablf  law  for  L'FA.  when  it  reviews 
a  State  Plan  submission,  to  use  Vf;S  in 
pld(.H  of  a  State  Plan  submission  that 
utherwisf!  satisfies  the  provisions  of  the 
Clean  Air  Act  Thus,  the  requirements  of 
swition  12((1)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  199f)  (15  I'  S C.   272  note)  do  not 
appK    This  action  does  not  impose  an 
information  (.olle(.tion  burden  under  the 
provisiims  of  the  Paperwork  Reduction 
Act  of  1995  (44  I'  SC    $501  H  sf-q  ] 

The  C;on>{ressional  Review  At  t,  5 
r.S C   HOI  ft  acq  .  as  added  bv  the  Small 
Business  Regulatory  Knforcement 
Fairness  Act  of  199H,  j^enerally  provides 
that  before  a  rule  mav  take  effect,  the 
ageiK  V  promui^atin^  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
(ion^ress  and  to  the  (iomptroller  (Jeneral 
of  the  I'nited  Statt-s   hiPA  will  submit  a 
report  containing?  this  rule  and  other 
re(}uired  inff)rmation  to  the  I-  S  Senate, 
the  r  ,S   House  of  Representatives,  and 
the  C'omptroller  (General  of  the  I  'nited 
States  prior  to  public  ation  of  the  rule  in 
the  Federal  Register  A  ma|or  rule 
cannot  take  effect  until  tiO  days  after  it 
IS  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.SC  804(2) 

Under  swiion  307(h)(  1 )  of  the  f  ilean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  (iourl  of  Appeals  for  the 
appropriate  circuit  bv  De<;ember  9, 
2002   Filing  a  petition  for 
ret:on.sideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  f(jr  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  n(Jt 
postpone  the  effectiveness  of  such  rule 
or  action  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See 
^. 107(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

{Environmental  prote<jtion. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Waste 
treatment  and  disposal 

Uat«()    St!plpmt)»T  27.  20<Ji! 
Robert  W.  Vamey. 

Rt'tiional  Ailmmistnitdr  UFA  S^•^^  Eiijfland 

40  (.'PR  part  62  is  amended  as  follows: 

PART  62— [AMENDED] 

1   The  authority  citation  for  part  62 
continues  to  read  as  follows: 


.\uthority:  12  I  .S.C   /-lOl-TfJTlq. 

Subpart  W— Massachusetts 

2  Pari  tJ2  is  amended  by  adding  a 
new  *i62  5:}40  and  a  new  undesignated 
center  heading  to  Subpart  W  to  read  as 
follows: 

Plan  for  the  Control  of  Designated 
Pollutants  From  Existing  Facilities 
(Section  111(d)  Plan) 

f  62.5340    Identification  of  Plan. 

(a)  Idttntifiiattan  of  Plan 
Massachusetts  Plan  for  the  Control  of 
Designated  Pollutants  from  Existing 
Plants  (Section  111(d)  Plan). 

(b)  The  plan  was  officially  submitted 
as  follows: 

( 1 )  ( iontrol  of  metals,  acid  gases, 
organic  compounds  and  nitrogen  oxide 
emissions  from  existing  municipal 
waste  combustors,  originally  submitted 
on  [anuarv  1 1 .  1999  and  amended  on 
November  lb,  2001.  The  Plan  does  not 
include:  the  site  assignment  provisions 
of  :no  CMR  7.08(2)(a);  the  definition  of 
"materials  separation  plan  '  at  310  CIMR 
7  08(2)(c):  and  the  materials  separation 
plan  provisions  at  310  CMR 
7  08(21(0(7). 

(2) [Reserved) 

((.)  Dffsiffnatud  fucilities  The  plan 
applies  to  existing  soun;es  in  the 
following  categories  of  sources: 

( 1 1  Municipal  waste  combustors. 

(2) (Reserved! 

3  Part  t>2  is  amended  by  adding  a 
new  *»H2.5425  and  a  new  undesignated 
center  heading  to  subpart  W  to  read  as 
follows: 

Vfetals,  Acid  Gases.  Organic 
Compounds  and  Nitrogen  Oxide 
Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity  to 
Combust  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

i  62.5425    Identification  of  sources. 

(a)  The  plan  applies  to  the  following 
existing  municipal  waste  combustor 
facilities: 

( 1 )  Fall  River  Municipal  Incinerator  in 
Fall  River. 

(2)  (3ovanta  Haverhill,  Inc..  in 
Haverhill 

(3)  American  Ref-Fuel  of  SEMASS. 
LP  in  Rochester. 

(4)  Wheelabrator  Millbury  Inc.,  in 
Millbury 

(5)  Wheelabrator  Saugus,  J.V.,  in 
Saugus 

(b)  Wheelabrator  North  Andover  Int.. 
in  North  Andover. 

(b)  (Reserved! 

IKK  U.M    02-25685  Filed  10-8-02;  8:45  am) 

MLUNQ  COOC  MaO-«»-# 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 


RIN  3067-AD25 

Dlsastsr  Asslstanca;  Fadaral 
Assistance  to  Individuals  and 
Housaholds 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Interim  final  rule;  correction. 

summary:  We.  FEMA.  published  an 
interim  final  rule  on  September  30. 
2002.  67  FR  61446.  conceniing  Federal 
disaster  assistance  to  individuals  and 
households.  There  were  a  number  of 
errors  that  were  misleading  and  need 
clarification.  This  document  corrot;ts 
those  errors. 

EFFECTIVE  DATE:  September  30.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hirsch;  Response  and  Recovery 
Directorate;  (202)  646-4099,  or  (e-mail) 
at  Michael .Hirsch@fema.gov. 

SUPPLEMENTARY  INFORMATION:  On 

September  30.  2002  we  published  an 
interim  final  rule  on,  67  FR  61446, 
concerning  Federal  disaster  assistance 
to  individuals  and  households.  There 
were  a  number  of  inadvertent  errors  in 
that  rule,  and  this  document  corrects 
those  errors. 

In  the  interim  final  rule  (FR  Doc.  02- 
24773),  published  September  30.  2002. 
67  F"R  61446,  make  the  following 
corrections: 

1.  On  page  61448.  in  the  second  line 
of  the  third  column,  correct  the 
reference  "206.110"  to  read  "206.101". 

PART  206— [CORRECTED] 

2.  On  page  61452.  in  the  first  column, 
correct  amendatory  instruction  "2."  to 
read  as  follows: 

2.  Subpart  D  is  amended  by  revising 
the  heading  and  adding  §§  206.110 
through  206.120  to  read  as  follows: 

1206.115    [CorrMtMf] 

3.  On  page  61455.  in  the  sixth  line 
from  the  bottom  of  the  third  column, 
correct  the  reference  "206.111(a)"  to 
read  '2D6.120(a)". 

1206.117    [CorrectMl] 

4.  On  page  61456  in  the  3l8t  line  from 
the  top  of  the  second  column,  correct 
"(i)  Direct  Assistance"  to  read  "(ii) 
Direct  Assistance". 

5.  On  page  61456  on  the  18th  line 
from  the  bottom  of  the  third  column, 
correct  "206.119(e)  '  to  read 
"206.110(e)". 
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§206.120    [CorrMtMl] 

6.  On  page  61459  on  the  37th  line 
from  the  top  of  the  third  column,  correct 
"(vii)  Processing  for  retention  of 
records"  to  read  "(viii)  Process  for 
retention  of  records". 

i)Hlc)d:  October  3.  2002. 

lohn  R.  D'Arauio.  |r.. 

Assistant  Dimclnr.  HiiSfjonsi;  and  Rn(:overy 
f)imrlomti!. 

IFK  Uoc.  02-25681  Filed  10-8-02;  8:45  ami 

BILUNO  COOe  671t-(»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  594 

Schedule  of  Fees  Authorized  by  49 
U.S.C.  30141 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Final  Rule;  correction. 


summary:  The  final  rule  adopting  fees 
beginning  on  page  60596  in  the  Federal 
Register  of  Thursday,  September  26, 
2002,  contains  errors  that  need 
correction. 

DATES:  This  correction  is  effective 
October  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Coleman  Sachs,  Office  of  Chief  Counsel. 
NHTSA  (202-366-5238). 
supplementary  INFORMATION:  NHTSA 
published  a  final  rule  on  September  26. 
2002  (67  FR  60596)  adopting  fees  for 
Fiscal  Year  (FY)  2003,  and  until  further 
notice,  as  authorized  by  49  U.S.C, 
30141.  relatjng  to  the  registration  of 
importers  and  the  importation  of  motor 
vehicles  not  certified  as  conforming  to 
the  Federal  motor  vehicle  safety 
standards.  This  correction  corrects  that 
document. 

1  On  page  60599  in  the  first  column, 
under  Amendatory  Instruction  2  to 
section  594.6.  paragraph  D  is  corrected 
to  road  as  follows:  "D.  Revising  the  last 
sentence  of  paragraph  (h)." 

2.  On  page  60599  in  the  first  column, 
under  Amendatory  Instruction  2  to 
section  594.6,  the  following  paragraph  is 
added:  "F.  Revising  paragraph  (d)." 

3.  On  page  60599  in  the  second 
column,  after  paragraph  (b).  add 
paragraph  (d)  to  read  as  follows: 

•         •         •         •         • 

(d)  That  portion  of  the  initial  annual 
fee  attributable  to  the  remaining 
activities  of  administering  the 
registration  program  on  and  after 
October  1,  2002.  is  set  forth  in 


paragraph  (i)  of  this  .section.  This 
portion  shall  be  refundable  if  the 
application  is  denied,  or  withdrawn 
before  final  action  upon  it. 

*        •        •        *        • 

Dated:  OctobHr  4,  2002. 
lefTrey  N.  Runge, 

AdministnUor. 

jKK  Hoc.  02-25720  Tiltid  10-H-(J2:  H:45  iiiiil 

BILUNO  COOE  4giO-SB-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  101»-AG92 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of  Critical 
Habitat  for  Thiagpl  callfomlcum 
(Kneeland  Prairie  Penny-cress) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  Thiaspi  caJifornicunt 
(Kneeland  Prairie  penny-cress).  The 
critical  habitat  consists  of  one  unit 
whose  boundaries  encompass  a  total 
area  of  approximately  30  hectares  (74 
acres)  in  Humboldt  C;ounty.  California. 
Section  7  of  the  Act  requires  Federal 
agencies  to  ensure  that  any  actions  they 
fund,  authorize,  or  carry  out  do  not 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  As 
required  by  section  4  of  the  Act,  we 
considered  economic  and  other  relevant 
impacts  prior  to  making  a  final  decision 
on  the  size  and  configuration  of  the 
critical  habitat  unit. 

DATES:  This  rule  is  effective  November 
8.  2002. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation  u.sod  in  the  preparation 
of  this  final  rule  are  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  U.S.  Fish 
and  Wildlife  Service  Office.  Areata  Fish 
and  Wildlife  Office.  1655  Heindon 
Road.  Areata.  CA  95521. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Halstead.  Project  Leader.  Areata 
Fish  and  Wildlife  Office,  at  the  above 
address  (telephone  707/822-7201; 
facsimile  707/822-8411). 
SUPPLEMENTARY  INFORMATION: 


Background 

Thiaspi  califnmicum  (Kneeland 
Prairie  penny-cross)  is  a  perennial 
member  of  the  mustard  family 
(Brassieaceae).  The  species  grows  from 
9.5  to  12.5  centimeters  (3.7  to  4.9 
inches)  tall  with  a  basal  cluster  of  green 
to  purplish,  sparsely  totithed  If'av(?s. 
Leaves  borne  along  the  stem  arc  snssilc 
(without  a  stalk)  with  entirr;  to  toothi^d 
margins.  The  white  flowers  have 
stnmgly  ascending  fiower  stalks. 
Thiaspi  californicum  fiowors  from  April 
to  Juno.  The  fruit  is  a  sharply  ptjintod 
silicle  (a  short  fruit  (ypieally  no  moro 
than  two  to  three  times  longer  than 
wide),  and  is  elliptic  to  obovato,  without 
wings,  and  with  an  ascending  stalk. 

Serano  Watson  (1882)  first  df.scribod 
Thiaspi  californicum  based  on  a 
collection  made  by  Volney  Rattan  from 
among  rocks  at  Kneeland  Prairir  at  7(30 
meters  (m)  (2.500  feet  (ft))  elevation. 
)epson  (1925)  later  referred  to  it  as  T. 
alpestre  var.  californicum.  Munz  (1959) 
referred  to  the  taxon  as  T.  glaucjam  var. 
hesperium:  however,  he  segregatiid  it  as 
T.  californicum  in  his  supplcnumt 
(Munz  1968).  Holmgren  (1971)  assigned 
the  name  Thiaspi  montanum  var. 
californicum.  Finally,  the  taxon  was 
returned  to  T.  californicum  in  the 
current  jepson  Manual  (Hickman  1993, 
Rollins  1993). 

Thiaspi  californicum  is  endemic  to 
serpentine  soils  in  Kneeland  Prairie, 
located  in  the  outer  north  coast  range  of 
Humboldt  (bounty.  (California. 
.Serpentine  soils  are  derived  from 
ultramafic  rocks  (rocks  with  unusually 
large  amounts  of  magnesium  and  iron) 
The  entire  known  distribution  of  T. 
californicum  occurs  on  Ashfield  Ridge 
at  elevations  ranging  from  792  to  841  m 
(2.600  to  2.760  ft). 

Plant  communities  in  Kneeland 
Prairie  include  the  following:  Cialifornia 
annual  and  introduced  perennial 
grasslands;  .seasonal  and  perennial 
wetlands;  and  mixed  oak/Douglas-fir 
(Pseudotsuga  menziesiil  woodlands 
(SHN  1997).  Boulder  outcrops  in 
Kneeland  Prairie  form  scattered  knobs 
that  protrude  out  of  the  grasslands.  The 
majority  of  these  outcrops  are  volcanic 
rock  types  such  as  greenstone  pillow 
basalt,  basalt,  tuff,  or  agglomerates  (State 
of  California  1975).  Along  Ashfield 
Ridge  and  nearby  side  ridges,  inanv  of 
the  outcrops  are  serpentine  (State  of 
California  1975).  The  serpentine 
outcrops  exhibit  a  distinctive  flora 
compared  to  the  surrounding  grassland 
(SHN  2001).  In  addition  to  Thiaspi 
californicum,  serpentine  outcrops  on 
Ashfield  Ridge  support  the  following 
two  special  interest  plants,  both 
considered  as  rare  by  the  C^alifomia 
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Native  Plant  Societ\-:  Fritillaria  purdyi 
iPurdy's  fritillaiy)  and  Astragalus 
ruttanii  ssp.  mttanii  (Rattan's  milk- 
vetch)  (SHN  1997) 

Little  is  known  about  the  reprodiutive 
biologv  of  Thiaspi  lalifarnu  um.  Sonu- 
members  of  the  genus,  such  as  T 
mnntanum.  are  known  to  outbreed. 
while  others,  such  as  T  alpestn-. 
primarily  self-pollinate  (Holmgren 
1971)  Due  to  its  ven,'  close  taxonomic 
relationship  to  T  nwntanum,  T 
cahfomicum  is  almost  certainlv  an 
outbreeder  Generalist  bees  and  flies  are 
the  assumed  principal  pollinators  (SHN 
2001) 

The  onlv  known  occurrence  of 
Thiaspi  californicum  includes  five 
reldtivelv  distinct  groups  of  plants  all 
located  within  300  m  (980  ft)  of  each 
other  on  three  small  patches  of 
serpentine  The  species  occupies  an  area 
which  is  fragmented  by  the  Kneeland 
Airport  and  Mountain  View  Road  We 
do  not  know  if  genetic  interchange 
occurs  between  plants  in  these  separate 
groups:  therefore,  the  five  areas  will  be 
referred  to  as  individual  colonies.  The 
location  was  described  as  consisting  of 
three  colonies  in  1990  (Imper  1990. 
SHN  2001);  a  fourth  colony  was 
discovered  in  1999  (SHN  2001).  and  one 
additional  colonv  in  2001  (SHN  2001) 

In  1997.  the  largest  colony  contained 
an  estimated  10.840  plants  (SHN  1997), 
this  estimate  was  later  corrected  to 
9.919  plants  (SHN  2001)  The  sizes  of 
the  other  two  colonies  known  in  1997 
were  140  and  40  plants  (SHN  1997). 
therefore,  the  total  revised  estimate  in 
1997  was  10.099  plants  In  2001,  the 
total  number  of  Thiaspi  cahfomicum 
plants  was  estimated  at  approximately 
5.293  (SHN  2001).  with  5.142  plants  at 
the  largest  colony,  and  90  plants.  30 
plants.  16  plants,  and  15  plants  at  the 
four  smaller  colonies  In  2002.  the  total 
number  of  plants  was  estimated  at 
approximately  8.954.  with  8,851  plants 
at  the  largest  colony,  and  114  plants.  41 
plants.  25  plants,  and  23  plants  at  the 
four  smaller  colonies  (Imper  2002) 
These  data  suggest  a  large  annual 
turnover  in  the  populatitm  and 
downplay  the  significance  of  the 
population  decline  noted  between  1997 
and  2001 

Historically,  several  land  use 
activities  probably  altered  the 
distribution  and  abundance  of  Thiaspi 
cahfomicum  colonies  These  activities 
included  construction  of  the  county 
road  in  the  1800s  (currentlv  Mountain 
View  Road),  the  kneeland  Airport  in 
1964.  and  the  California  Department  of 
Forestrv  &  Fire  Protection  (CDFFP) 
helitack  base  in  1980  Prior  to  1964. 
suitable  habitat  for  T  cahfomicum  on 
Ashfield  Ridge  consisted  of  two 


serpentine  patches  (19  hectares  (ha) 
(4.7  acres  (ac))  and  0.6  ha  (1.4  ac))  and 
scattered  smaller  patches  of  0.01  ha 
(0.02  ac)  to  0.2  ha  (0.6  ac)  in  size.  The 
two  larger  serpentine  outcrops  formed  a 
semi-continuous  ridgetop  exposure 
covering  more  than  2.4  ha  (6  ac). 
extending  in  an  east-west  direction 
along  the  top  of  the  ridge  in  the  area 
now  occupied  bv  the  airstrip,  county 
road,  and  helitack  base  (SHN  2001). 

Construction  of  the  county  road, 
airstrip,  and  helitack  base  bisected  and 
fragmented  the  two  largest  patches  of 
suitable  habitat  into  four  relatively 
isolated  patches  and  also  reduced  the 
total  available  habitat  by  approximately 
50  percent.  No  data  are  available  on  the 
distribution  or  number  of  individuals 
prior  to  this  habitat  alteration.  However, 
these  colonies  probably  occupied  a 
larger  area  or  formed  one  large  colony 
prior  to  these  construction  activities, 
based  on  anecdotal  evidence.  The 
impacts  on  population  or  community 
processes  from  this  habitat  loss  and 
possible  population  reduction  are 
unknown  In  general,  smaller  serpentine 
outcrops  support  a  higher  number  of 
alien  species  (Harrison  1999).  Smaller 
outcrops  may  also  be  more  vulnerable  to 
recreational  impacts,  trampling,  and 
modification  of  the  unique  serpentine 
soil  chemistry  as  a  result  of  eruichment 
from  the  surrounding  meadow  system 
(SHN  2001)  Patch  size  influences  fniiX 
and  flower  production  in  Calystegia 
collina  (serpentine  morning  glorv)  (Wolf 
and  Harrison  2001).  Small  outcrops  had 
fewer  patches  of  Calystegia  collina. 
patches  with  relatively  low  densities  of 
flowers,  and  they  attracted  fewer  insect 
visitors.  These  factors,  in  addition  to  a 
reduction  and/or  fragmentation  of  the 
site,  increase  the  likelihood  of 
extinction 

In  2001.  all  known  colonies  occupied 
an  estimated  0.3  ha  (0.8  ac).  divided 
among  five  colonies  as  follows:  0.29  ha 
(0.72  ac):  0.02  ha  (0.05  ac):  0.008  ha 
(0.02  ac):  0.004  ha  (0.01  ac):  and  0.002 
ha  (0.005  ac).  The  five  known  colonies 
occur  on  three  separate  serpentine 
outcrops,  but  they  currently  occupy 
only  about  29  percent  of  the  suitable 
habitat  on  these  three  outcrops  (total 
area  1  1  ha  (2.8  ac)).  In  addition  to  the 
three  occupied  outcrops,  fourteen 
unoccupied  serpentine  outcrops  occur 
on  Ashfield  Ridge,  ranging  in  size  from 
0.01  ha  (0.02  ac)  to  0.2  ha  (0.6  ac) 
(combined  area  of  0.9  ha  (2.2  ac)).  The 
distances  between  the  outcrops  range 
from  10  m  to  85  m  (33  ft  to  279  ft). 
These  patches  are  located  within  400  m 
( 1 .3 1 2  ft)  of  the  largest  Thiaspi 
cahfomicum  colony.  Serpentine  soils 
contiguous  with  and  in  the  vicinity  of 


the  colonies  are  most  likely  to  support 
T.  cahfomicum  in  the  future. 
Historic  records  for  Thiaspi 
californicum  refer  to  Kneeland  Prairie 
and  Ashfield  Ridge  as  site  locations 
(Watson  1882.  Holmgren  1971).  Over  99 
percent  of  the  serpentine  soils  in 
Kneeland  Prairie  occur  on  Ashfield 
Ridge.  Two  additional  small  serpentine 
outcrops  are  located  on  a  ridge 
approximately  4.8  kilometers  (km)  (3 
miles  (mi))  southwest  of  Ashfield  Ridge 
(State  of  California  1975).  No  historic 
records  exist  to  show  that  T. 
cahfomicum  occupied  these  two 
outcrops.  Similarly,  no  current  records 
exist  to  indicate  that  they  are  occupied. 

The  next  nearest  known  serpentine 
outcrops  to  Kneeland  Prairie  occur 
approximately  6.4  km  (4  mi)  southeast 
of  Ashfield  Ridge  at  laqua  Buttes.  The 
serpentine  outcrops  at  laqua  Buttes 
support  the  more  widespread  Thiaspi 
montanum  var.  montanum.  No  evidence 
of  T.  californicum  or  intergradation 
between  T.  cahfomicum  and  T. 
montanum  var.  montanum  was 
observed  during  surveys  at  the  laqua 
Buttes  site  in  2001  (SHN  2001).  T. 
montanum  var.  montanum  also  occurs 
on  serpentine  soils  in  the  vicinity  of 
Horse  Mountain  approximately  24  km 
(15  mi)  northeast  of  Ashfield  Ridge 
(SHN  2001).  In  2001.  serpentine 
outcrops  on  the  western  edge  of  the  Six 
Rivers  National  Forest  were  surveyed 
for  T.  cahfomicum.  No  populations  of 
this  species  were  located  during  these 
field  visits  (Jennings  2001).  Service 
persormel  surveyed  the  largest  known 
serpentine  exposure  west  of  U.S. 
Highway  101  and  south  of  Myers  Flat 
(vicinity  of  Cedar  Flat)  in  2002;  this 
survey  also  produced  negative  results. 
No  evidence  exists  to  show  that  the 
historic  range  of  T.  californicum  ever 
extended  beyond  Kneeland  Prairie  (SHN 
2001). 

Previous  Federal  Action 

Federal  Government  actions  for 
Thiaspi  californicum  began  when  we 
published  an  updated  notice  of  review 
(NOR)  for  plants  on  December  15.  1980 
(45  FR  82480).  This  notice  included  T. 
californicum  (referred  to  as  T. 
montanum  var.  cahfomicum]  as  a 
category  2  candidate.  Category  2 
candidates  were  those  taxa  for  which 
data  in  our  possession  indicated  listing 
might  be  appropriate,  but  for  which 
additional  biological  information  was 
needed  to  support  a  proposed  rule.  On 
November  28.  1983.  we  published  a 
supplement  to  the  1980  NOR  (48  FR 
53640)  as  well  as  the  subsequent 
revision  on  September  27.  1985  (50  FR 
39526)  which  included  T.  m.  var. 
californicum  as  a  category  2  candidate. 
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We  published  revised  NORs  on 
February  21.  1990  (55  FR  6184)  and 
September  30.  1993  (58  FT?  511440).  In 
both  notices,  we  included  Thiaspi 
montanum  var.  californicum  as  a 
category  1  candidate.  Category  1 
candidates  are  taxa  for  which  we  have 
on  file  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 
but  issuance  of  the  proposed  rules  are 
precluded  by  other  pending  listing 
proposals  of  higher  priority.  In  our 
February  28,  1996,  Federal  Register 
Notice  of  Review  of  Plant  and  Animal 
Taxa  that  are  Candidates  for  Listing  as 
Endangered  or  Threatened  Species 
(CNOR)  (61  FR  7595),  we  discontinued 
designation  of  multiple  categories  of 
candidates.  Only  taxa  meeting  the 
definition  of  former  category  1  are  now 
considered  candidates  for  listing.  T. 
montanum  var.  californicum  was 
included  as  a  candidate  species  in  the 
February  28.  1996,  notice.  Our 
September  19,  1997.  CNOR  (62  FR 
49397)  included  T.  cahfomicum  as  a 
candidate  for  listing. 

On  February  12,  1998  (63  FR  7112). 
we  published  a  proposal  to  list  Thiaspi 
californicum  as  endangered.  Our 
October  25,  1999,  CNOR  (64  FR  57533) 
included  T.  cahfomicum  as  a  taxon 
proposed  for  listing  as  endangered.  The 
final  rule  listing  7".  cahfomicum  as  an 
endangered  species  was  published  on 
February  9,  2000  (65  FR  6332). 
Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species;  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  Thiaspi 
cahfomicum  was  proposed,  we 
determined  that  designation  of  critical 
habitat  for  T.  californicum  was  not 
prudent  because  of  a  concern  that 
publication  of  precise  maps  and 
descriptions  of  critical  habitat  in  the 
Federal  Register  could  increase  the 
vulnerability  of  this  species  to  incidents 
of  collection  and  vandalism.  We  also 
indicated  that  designation  of  critical 
habitat  was  not  prudent  because  we 
believed  it  would  not  provide  any 
additional  benefit  beyond  that  provided 
through  listing  as  endangered. 


A  series  of  court  decisions  for  a 
variety  of  species  overturned  our 
determinations  that  designation  of 
critical  habitat  would  not  be  prudent 
(e.g..  Natural  Resources  Defense  Council 
v.  U.S.  Department  of  the  Interior  Wi  F. 
3d  1121  (9th  Cri.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt.  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998)).  Based  on  the 
standards  applied  in  those  judicial 
opinions,  we  reexamined  the  question 
of  whether  designation  of  critical  habitat 
for  Thiaspi  californicum  was  prudent. 
At  the  time  T.  californicum  was  listed, 
we  found  that  designation  of  critical 
habitat  was  prudent. 

On  June  17.  1999.  our  failure  to  issue 
final  rules  for  listing  Thiaspi 
californicum  and  nine  other  plant 
species  as  endangered  or  threatened, 
and  our  failure  to  make  a  final  critical 
habitat  determination  for  the  10  species 
was  challenged  in  Southwest  Center  for 
Biological  Diversity  and  California 
Native  Plant  Societv  v.  Babbitt  (Case  No. 
C99-2992  (N.D.CalJ).  On  May  19.  2000. 
the  U.S.  District  Court  for  the  Northern 
District  of  California  issued  an  order 
setting  the  timetable  for  the 
promulgation  of  the  critical  habitat 
designations.  We  agreed  to  complete  the 
proposed  critical  habitat  designations 
for  the  10  species  by  September  30. 
2001.  However,  in  mid-September  2001. 
plaintiffs  agreed  to  a  brief  extension  of 
this  due  date  imtil  October  19.  2001. 

On  October  24.  2001.  we  published  a 
proposed  rule  to  designate  critical 
habitat  for  Thiaspi  californicum  (66  FR 
53756).  The  proposed  critical  habitat 
consisted  of  one  unit  whose  boundaries 
encompassed  a  total  area  of 
approximately  30  ha  (74  ac)  in 
Humboldt  County.  California.  The 
public  comment  period  was  open  for  60 
days  until  December  24.  2001.  We  did 
not  receive  any  requests  for  public 
hearings  during  the  comment  period, 
and  we  did  not  hold  any  public 
hearings.  On  May  7.  2002.  we  published 
a  notice  announcing  reopening  of  the 
public  comment  period  and  availability 
of  the  draft  economic  analysis  for  the 
proposed  critical  habitat  designation  for 
T.  cahfomicum  (67  FR  30643).  The 
comment  period  was  open  for  an 
additional  30  days  until  June  6.  2002.  In 
mid-May  2002,  the  plaintiffs  agreed  to 
extend  the  completion  date  of  the  final 
rule  until  September  30.  2002. 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  published  on 
October  24,  2001  (66  FR  53756),  we 
requested  that  all  interested  parties 
submit  comments  that  might  contribute 
to  the  development  of  the  final  rule.  The 
first  comment  period  closed  on 


December  24,  2001  (66  FR  53756). 
Appropriate  Federal  and  State  agencies, 
county  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  An  announcement  was 
posted  on  the  Service  website  October 
24.  2001.  and  an  article  was  published 
in  the  Times-Standard  newspaper  on 
October  29.  2001,  inviting  general 
public  comment.  We  reopened  the 
comment  period  on  May  7  to  June  6, 
2002.  to  allow  for  comments  on  the  draft 
economic  analysis  of  the  proposed 
critical  habitat  (67  FR  30643). 

We  received  a  total  of  seven  written 
Lumments  during  the  two  comment 
periods,  including  three  ft-om 
designated  peer  reviewers.  Of  the  four 
comments  from  private  individuals, 
three  opposed  and  one  was  neutral  on 
the  proposed  action.  We  reviewed  all 
comments  received  for  substantive 
issues  and  new  information  regarding 
critical  habitat  and  Thiaspi 
californicum.  Public  comments  are 
grouped  into  two  general  issues  relating 
specifically  to  (1)  procedural  and 
regulator}-  issues  and  (2)  biological 
issues.  Comments  have  been 
incorporated  directly  into  the  final  rule 
or  addressed  in  the  following  summary- 
Issue  1:  Procedural  and  Regulatory 
Issues 

(1)  Comment:  Two  commenters 
requested  that  all  or  a  portion  of  their 
lands  be  removed  from  the  critical 
habitat  designation. 

Sen'ice  Response:  Section  4(b)(2)  of 
the  Act  states  "The  Secretary-  shall 
designate  critical  habitat,  and  make 
revisions  thereto,  under  subsection 
(a)(3)  on  the  basis  of  the  best  scientific 
data  available  and  after  taking  into 
consideration  the  economic  impact,  and 
any  other  relevant  impact,  of  specifying 
any  particular  area  as  critical  habitat." 
Absent  a  finding  by  us  that  the 
economic  or  other  relevant  impacts  of  a 
critical  habitat  designation  would 
outweigh  the  benefits  of  designation,  the 
Act  does  not  provide  for  the  exclusion 
from  critical  habitat  of  private  lands 
essential  to  the  conservation  of  listed 
species.  The  boundaries  of  the  critical 
habitat  unit  were  delineated  with  a  100- 
m  grid.  We  attempted  to  exclude  areas 
from  the  boundary  that  did  not  contain 
primary  constituent  elements:  however, 
we  did  not  map  the  unit  in  sufficient 
detail  to  exclude  all  such  areas.  The 
lands  owned  by  one  of  the  commenters 
(commenter  A)  is  such  an  area.  This 
land,  less  than  2.5  ha  (1  ac),  is  located 
in  the  northwest  corner  of  the  unit 
boundary  and  does  not  contain  any 
primary  constituent  elements. 
Therefore,  by  definition  this 
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commenter's  land  is  not  critical  habitat 
The  other  comrnentfr's  (commenter  B| 
land  does  contain  priman,'  constituent 
elements.  We  believe  that  this  parcel  of 
land  contains  components  essential  to 
the  conservation  of  Thiaspi 
calitornicum  because  it  includes  one  of 
the  fourteen  uncKXupied  serpentine 
outcrops  on  Ashfielci  Ridge  We  believe 
that  the  designation  of  these  lands 
(commenter  B)  in  this  final  rule  as 
critical  habitat  outweigh  the  benefits  of 
their  exclusion  from  being  designated  as 
critical  habitat.  The  possible  removal  of 
these  lands  from  the  designation  is  also 
addressed  in  the  E.xclusions  Under 
Section  4(b)(2)  se<:tion  of  this  rule. 

(2)  Comment:  One  commenter  was 
concerned  about  the  impacts  of  the 
designation  on  private  landowners  and 
wanted  to  know  if  private  landowners 
would  be  compensated  for  the  loss  of 
use  of  their  lands  because  of  protective 
measures  Another  noted  generallv  that 
the  Constitution  does  not  give  plants 
rights  over  citizens. 

Sen/c p  Responsf  Designation  of 
critical  habitat,  bv  itself,  does  not 
require  private  landowners  to  undertake 
anv  management  activities  or  otherwise 
restrict  the  use  of  private  lands  (".ritical 
habitat  applies  only  to  actions  carried 
out,  funded,  or  permitted  by  the  Federal 
Government  The  .\ct  provides  that 
Federal  actions  may  not  destroy  or 
adversely  modify  critical  habitat 
Critical  habitat  designation  will  not 
affect  any  uses  of  private  land  unless 
actions  on  the  land  are  carried  out. 
funded,  or  require  authorization  from 
tHe  Federal  Government   If  a  Federal 
nexus  does  exist  for  a  particular  ai:tivity 
on  private  lands,  the  activity  may  still 
proceed  unless  the  Service  concludes 
that  the  action  would  destroy  or 
adversely  modifv'  critical  habitat   In  that 
event,  the  Act  provides  for  the 
development  of  reasonable  and  prudent 
alternatives  to  the  proposed  activity  that 
meet  its  intended  purposes  and  would 
avoid  the  destruction  or  adverse 
modification  of  critical  habitat  Given 
the  nature  of  activities  curnmtiv 
occurring  on  the  designated  private 
lands  and  likely  to  occur  in  the  future 
as  described  below,  the  likelihood  of  a 
future  federal  nexus  is  remote  and  the 
likelihood  of  any  future  section  7 
consultation  under  the  Act  resulting  in 
compensable  restrictions  on  private 
land  uses  is  even  more  unlikely. 

Issue  2:  Biological  Concerns 

(1 )  Comment:  One  commenter 
questioned  the  information  provided  on 
population  numbers  and  whether 
Thiaspi  ralifornicum  is  growing  in  other 
places. 


St;iviLtf  Rasponse.  The  current 
population  sampling  design  involves  a 
complete  count  of  plants  in  the  four 
small  colonies  and  uses  a  statistical- 
based  sampling  protocol  to  estimate  the 
number  of  plants  in  the  largest  colony. 
In  2001  and  2002.  surveys  were 
conducted  in  an  attempt  to  locate  new 
populations  of  Thiaspi  califomicum 
These  surveys  occurred  in  the  following 
locations:  (1)  laqua  Buttes  which  is  the 
nearest  known  serpentine  outcrop  to 
Kneeland  Prairie;  (2)  suitable  habitat 
located  on  the  Six  Rivers  National 
Forest  within  16  km  (10  mi)  north  and 
south  of  the  Kneeland  Prairie  site;  and 
(3)  the  largest  known  serpentine 
exposure  west  of  U.S.  Highway  101  and 
south  of  Myers  Flat.  No  new  T 
ralifornicum  sites  were  located  during 
any  of  these  surveys.  As  stated  by  one 
of  the  peer  reviewers,  the  data  show  that 
this  plant  is  restricted  to  one  location  on 
Ashfield  Ridge. 

(2)  Comment:  One  peer  reviewer 
suggested  that  the  potential  impacts  of 
herbivory  should  be  addressed. 

Sen-ice  Response:  Cattle  grazing  has 
occurred  in  Kneeland  Prairie  for  at  least 
a  century  The  current  level  of  grazing 
appears  relatively  low.  Unique 
serpentine  soils  in  Kneelanci  Prairie 
support  low  total  plant  cover  (typically 
less  than  40  percent)  and  do  not  support 
many  of  the  desirable  forage  species 
available  in  the  prairie.  Impacts  of  cattle 
grazing  are  not  quantified,  but  available 
evidence  suggests  they  are  minimal  at 
the  current  low  stocking  level.  Recent 
data  suggest  that  herbivory  by  rabbits  or 
other  small  mammals  may  be  significant 
in  some  colonies,  but  no  quantitative 
data  have  yet  been  collected  on  the 
magnitude  of  this  impact. 

Peer  Review 

In  accordance  with  our  policy 
published  on  [uly  1.  1994  (59  FR 
34270).  we  solicited  independent 
opinions  from  five  knowledgeable 
individuals  with  expertise  in  botany. 
Three  of  the  five  peer  reviewers 
provided  c;omments  that  are 
summarized  in  the  previous  section  and 
incorporated  in  the  final  rule;  all  three 
reviewers  supported  the  proposal.  None 
of  the  reviewers  provided  new 
information  about  the  biology  or 
distribution  of  Thiaspi  califomicum  or 
about  additional  areas  considered 
essential  to  its  conservation. 

One  peer  reviewer  stated  that  the 
methods  and  criteria  used  in  the 
proposed  rule  are  "•   *   *  sound  in  light 
of  current  conservation  biology  theory 
and  the  information  known  about  the 
taxonomy  and  ecology  of  the  species". 
The  reviewer  also  stated  that  the  ■'*   *    * 
inclusion  of  unoccupied  habitat  •   *   * 


on  the  serpentine  outcrops  and  adjunct 
prairie  is  needed  to  ensure  ecological 
functions  of  the  species"  and  "the 
definition  of  primary  constituent 
elements  *   *   *  is  comprehensive  and 
well  planned." 

A  second  peer  reviewer  stated  that  the 
"proposed  actions,  were,  even  without 
complete  data,  reasonable  and  based  on 
solid  scientific  assumptions."  The 
reviewer  recommended  a  monitoring 
strategy  that  includes  establishment  of 
permanent  plots  and  marking 
individuals.  In  2002,  we  established 
permanent  grids  and  mapped  individual 
plants  in  order  to  monitor  life  history 
and  species  composition. 

The  third  peer  reviewer  suggested  that 
herbivory  on  the  known  population  and 
the  survey  of  potential  habitat  on  Six 
Rivers  National  Forest  lands  should  be 
discussed.  Discussions  of  these  issues 
were  added  to  the  final  rule.  The 
reviewer  also  stated  that  the  "  *   *   * 
inclusion  of  unoccupied  habitat  and 
primary  constituent  elements  *   *   *" 
was  supported  by  the  literature. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3, 
paragraph  (5)(A)  of  the  Act  as — (i)  the 
specific  areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  Areas 
outside  the  geographic  area  currently 
occupied  by  the  species  shall  be 
designated  as  critical  habitat  only  when 
a  designation  limited  to  its  present 
range  would  be  inadequate  to  ensure  the 
conservation  of  the  species. 

Conservation  is  defined  in  section 
3(3)  of  the  Act  as  the  use  of  all  methods 
and  procedures  which  are  necessary  to 
bring  any  endangered  or  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary. 
Regulations  under  50  CFR  424.02(j) 
define  special  management 
considerations  or  protection  to  mean 
any  methods  or  procedures  useful  in 
protecting  the  physical  and  biological 
features  of  the  environment  for  the 
conservation  of  listed  species. 

Habitat  included  in  a  critical  habitat 
designation  must  first  be  "essential  to 
the  conservation  of  the  species."  Critical 
habitat  designations  identify,  to  the 
extent  known  using  the  best  scientific 
and  commercial  data  available,  habitat 
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areas  that  provide  essential  life  cycle 
needs  of  the  species  (i.e.,  areas  on  which 
are  found  the  primary  constituent 
elements,  as  defined  at  50  CFR 
424.12(b)). 

When  we  designate  critical  habitat  at 
the  time  of  listing,  as  required  under 
section  4  of  the  Act,  or  under  short 
court-ordered  deadlines,  we  may  not 
have  the  information  necessary  to 
identify  all  areas  which  are  essential  for 
the  conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us. 

We  will  designate  only  currently 
known  essential  areas.  Essential  areas 
should  already  have  the  features  and 
habitat  characteristics  that  are  necessary 
to  sustain  the  species.  We  will  not 
speculate  about  what  areas  might  be 
found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
information  available  at  the  time  of 
designation  does  not  show  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  shoidd  not  be 
included  in  the  critical  habitat 
designation.  We  will  not  designate  areas 
that  do  not  now  have  the  primary 
constituent  elements,  as  defined  at  50 
CFR  424.12(b),  that  provide  essential 
life  cycle  needs  of  the  species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  we  do 
not  designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species  unless  the  best  scientific  and 
commercial  data  demonstrate  that  the 
unoccupied  areas  are  essential  for  the 
conservation  needs  of  the  species. 

Chu-  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  July  1,  1994  (59  FR 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  our  decisions  represent  the 
best  scientific  and  commercial  data 
available.  It  requires  that  our  biologists, 
to  the  extent  consistent  with  the  Act  and 
with  the  use  of  the  best  scientific  and 
commercial  data  available,  use  primary 
and  original  sources  of  information  as 
the  basis  for  recommendations  to 
designate  critical  habitat.  When 
determining  which  areas  are  critical 
habitat,  a  primary  source  of  information 
should  be  the  listing  package  for  the 
species.  Additional  information  may  be 
obtained  from  a  recovery  plan,  articles 
in  peer-reviewed  journals,  conservation 


plans  developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments, 
unpublished  materials,  and  expert 
opinion  or  personal  knowledge. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  available 
scientific  information  in  determining 
which  areas  were  essential  for  the 
conservation  of  Thiaspi  califomicum. 
This  information  included  data  from  the 
following  sources:  1993  United  States 
Geological  Survey  (USGS)  1:24,000 
scale,  3.75',  infrared,  color  digital, 
orthophotographic,  quarter  quadrangle 
images;  geologic  map  of  the  Van  Duzen 
River  Basin  (State  of  California  1975); 
1962  panchromatic,  1:12,000  scale, 
aerial  photograph  HCN-2  22-17; 
ownership  parcels  ft-om  the  Humboldt 
County  Plaiming  Department,  updated 
as  of  August  2000;  recent  biological 
surveys  and  reports;  and  discussions 
with  botanical  experts.  We  also 
conducted  or  contracted  for  site  visits, 
either  cursory  or  more  extensive,  at 
locations  on  private  lands  where  access 
was  obtained,  on  State  lands  managed 
by  CDFFP,  and  on  public  lands 
managed  by  Six  Rivers  National  Forest 
and  the  Bureau  of  Land  Mcmagement, 
including  laqua  Buttes  and  Board  Camp 
Mountain. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  consider  those  physical  and 
biological  features  (primary  constituent 
elements)  that  are  essential  to  the 
conservation  of  the  species  and  that  may 
require  special  management 
considerations  or  protection.  These 
include,  but  are  not  limited  to:  space  for 
individual  and  population  growrth,  and 
for  normal  behavior;  food,  water,  air, 
light,  minerals  or  other  nutritional  or 
physiologicjQ  requirements;  cover  or 
shelter;  sites  for  germination,  or  seed 
dispersal;  and  habitats  protected  from 
disturbance  or  which  are  representative 
of  the  historic  geographical  and 
ecological  distributions  of  a  species. 

The  long-term  probability  of 
conservation  of  Thiaspi  califomicum  is 
dependent  upon  a  number  of  factors, 
including  protection  of  serpentine  sites 
containing  existing  colonies;  protection 
of  adequate  serpentine  sites  on  Ashfield 
Ridge  to  allow  for  recolonization  or 
expansion;  preservation  of  the 
coimectivity  between  serpentine  sites  to 
allow  gene  flow  between  the  colonies 
through  pollinator  activity  and  seed 


dispersal  mechanisms;  and  protection 
and  maintenance  of  proximal  areas  for 
the  survival  of  pollinators  and  seed 
dispersal  agents.  In  addition,  the  small, 
fragmented  distribution  of  this  species 
makes  it  especially  vulnerable  to  edge 
effects  from  adjacent  activities,  such  as 
the  spread  of  non-native  species;  nearby 
uses  of  herbicides  and  pesticides: 
livestock  grazing;  and  erosion  due  to 
natural  or  diverted  flow  patterns. 
Based  on  our  knowledge  of  this 
species  to  date,  the  primary  constituent 
elements  of  critical  habitat  for  Thiaspi 
califomicum  consist  of,  but  are  not 
limited  to: 

(1)  Thin  rocky  soils  that  have 
developed  on  exposures  of  serpentine 
substrates  (SHN  2001); 

(2)  Plant  coimnunities  that  support  a 
relatively  sparse  assemblage  of 
serpentine  indicator  or  facultative- 
serpentine  indicator  species,  including 
various  native  forbs  and  grasses  but  not 
trees  or  shrubs,  such  that  competition 
for  space  and  water  (both  above  and 
below  ground),  and  light  is  reduced, 
compared  to  the  siurounding  habitats 
(SHN  2001).  Known  associated  species 
include:  Festuca  rubra  (red  fescue), 
Koeleria  macrantha  (junegrass),  Elvmus 
glaucus  (blue  wildrye),  Eriophyllum 
lanatum  (woolly  simflower),  Lomatium 
macrocarpum  (large-fruited  lomatium), 
and  Viola  hallii  (Hall's  violet)  (SHN 
2001); 

(3)  Serpentine  substrates  that  contain 
15  percent  or  greater  (by  surface  area)  of 
exposed  gravels,  cobbles,  or  larger  rock 
fragments,  which  may  contribute  to 
alteration  of  factors  of  microclimate, 
including  surface  drainage  and  moisture 
availability,  exposure  to  wind  and  sun. 
and  temperature  (SHN  2001);  and 

(4)  Prairie  grasslands  and  oak 
woodlands  located  within  30  m  (100  ft) 
of  the  serpentine  outcrop  area  on 
Ashfield  Ridge.  Protection  of  these 
habitats  is  essential  to  the  conservation 
of  the  Thiaspi  califomicum  in  that  it 
will  provide  connectivity  among  the 
serpentine  sites,  help  to  maintain  the 
hydrologic  and  edaphic  integrity  of  the 
serpentine  sites,  and  support 
populations  of  pollinators  and  seed 
dispersal  organisms. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  oiu-  delineation  of  the  critical 
habitat  unit,  we  selected  areas  to 
provide  for  the  conservation  of  Thiaspi 
califomicum  at  the  only  location  it  is 
known  to  occur.  Adult  individuals  of 
the  species  currently  only  grow  on 
approximately  0.3  ha  (0.8  ac)  of  land  on 
Ashfield  Ridge  in  Kneeland  Prairie. 
However,  the  area  essential  for  the 
conservation  of  the  species  is  not 
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rt'stricted  solelv  to  thf  area  wlion-  the 
plant  IS  physically  visible  It  must 
include  an  area  large  enough  to 
maintain  the  ecological  functions  upon 
which  the  species  depends  (eg.  the 
hvdrologic  and  edaphic  conditions). 

We  first  mapped  all  known  Thiiispi 
cdlifornicum  occurn^^nces  Due  to  the 
historic  loss  and  fragmentation  of  the 
largest  patches  of  suitable  habitat,  we 
also  mapped  all  suitable  habitat  in 
proximity  to  the  known  occurrences. 
Maintaining  the  number  and 
distribution  of  serpentine  outcrtips  on 
Ashfield  Ridge  will  help  to  ensure  the 
long-term  viabilitv  of  T  ralifornicum.  as 
high-qualitv  habitat  patches  in  close 
proximity  to  a  source  population  have 
the  highest  likelihood  of  future 
occupancy  (Murphy  rt  nl   1990) 
Protection  of  these  outcrops  will 
provide  a  range  of  habitat  conditions, 
for  example,  moisture  availability, 
temperature,  and  wind  exposure,  whii  h 
will  optimize  the  opportunities  for 
ret:olonization  or  expansion  and  reduce 
the  likelihood  of  extinction  due  to 
stochastic  events  They  will  also  prf)tect 
undetected  T  califurmcum  colonies  and 
seed  banks. 

We  also  mapped  grasslands  and  oak 
woodlands  surrounding  the  serpentine 
outcrops.  These  areas  provide 
cormectivitv  between  all  serpentine 
outcrops:  maintain  the  h\drologi(  and 
edaphic  integrity  of  the  serpentine  sites; 
and  support  biological  agents  of 
pollination  and  seed  dispersal  necessary 
for  the  conservation  of  the  species. 
Inclusion  of  the  grasslands  and  oak 
woodlands  will  also  minimize  impacts 
to  serpentine  outcrops  resulting  from 
external  peripheral  influences,  such  as 
erosion,  grazing,  or  the  spread  of  exotic 
species. 

At  this  time,  we  are  not  designating  as 
critical  habitat  any  serpentine  outcrops 
within  Kneeland  Prairie,  other  than  the 
outcrops  on  Ashfield  Ridge  A  draft 
recovery  plan  is  in  preparation,  which 
does  not  call  for  establishment  of 
Thlaspt  califonucum  beyond  Ashfield 
Ridge  However,  since  T  califoniicum 
has  an  extremely  restricted  range, 
establishment  at  new  locations  may  be 
determined  necessary  to  provide 
insurance  against  stochastic  events.  In 
that  cas?^,  critical  habitat  may  be 
reevaluated  based  on  recommendations 
in  the  final  recovery  plan 

We  considered  ownership  status  in 
delineating  areas  as  critical  habitat 


Thiasf)!  I  ulifornicum  is  known  only  to 
oc:cur  on  State,  county,  and  private 
lands.  We  are  not  aware  of  any  Tribal 
lands  in  or  near  our  designated  critical 
habitat  unit  for  T  californicum. 

We  used  a  geographic  information 
system  (GIS)  to  facilitate  identification 
of  critical  habitat  areas.  We  used 
information  from  recent  biological 
surveys  and  reports;  discussions  with 
botanical  experts;  and  locations  of 
serpentine  soils  to  create  GIS  data 
layers  Serpentine  soil  sites  were 
derived  from  a  geologic  map.  infrared 
color  digital  (jrthophotos.  and  global 
positioning  system  data  collected  in  the 
field  during  2000  and  2001.  These  data 
layers  were  created  on  a  base  of  1:24.000 
scale  L'SGS  .3. 75".  infrared,  color  digital, 
orthophotographic.  quarter  quadrangle 
images  We  used  these  data  layers  to 
map  the  primary  constituent  elements 
We  defined  boundaries  of  the 
designated  critical  habitat  unit  by 
overlaying  this  map  with  a  100-m 
Universal  Tran.sverse  Mercator  (UTM) 
North  American  Datum  of  1927 
(NAD27)  grid  and  n^moving  all  NAD27 
grid  cells  that  did  not  contain  the 
primary  constituent  elements. 

In  selecting  the  critical  habitat  area, 
wf  attempted  to  avoid  developed  areas 
and  other  lands  unlikely  to  contribute  to 
the  conservation  of  Thiaspi 
californicum  However,  we  did  not  map 
the  critical  habitat  unit  in  sufficient 
detail  to  exclude  all  such  areas.  Existing 
features  and  structures  within  the 
critical  habitat  unit  boundary,  such  as 
buildings,  roads,  and  other  paved  areas 
will  not  contain  one  or  more  of  the 
primary  constituent  elements  and, 
hence,  are  not  considered  critical 
habitat  Federal  actions  limited  to  these 
areas,  therefore,  would  not  trigger  a 
section  7  consultation,  unless  they  affect 
the  species  or  primary  constituent 
elements  in  adjacent  critical  habitat. 

Special  Management  Considerations  or 
Protections 

As  noted  in  the  Critical  Habitat 
section,  "special  management 
considerations  or  protection"  is  a  term 
that  originates  in  the  definition  of 
critical  habitat.  We  believe  the  critical 
habitat  area  may  require  special 
management  considerations  or 
prote<:tion  because  Thiaspi  californicum 
occupies  an  extremely  localized  range. 
Potential  threats  to  the  habitat  of  T 
californicum  include:  expansion  of 


Kneeland  Airport  and  CDFFP  helitack 
base;  road  realignment;  fires  caused  by 
airplane  or  vehicular  accidents; 
contaminant  spills;  erosion;  application 
of  herbicides  and  pesticides;  livestock 
grazing;  and  introduction  and  spread  of 
exotic  species. 

Additional  special  management  is  not 
required  if  adequate  management  or 
protection  is  already  in  place.  Adequate 
special  management  considerations  or 
protection  are  provided  by  a  legally 
operative  plan  or  agreement  that 
addresses  the  maintenance  and 
improvement  of  the  primary  constituent 
elements  important  to  the  species  and 
manages  for  the  long-term  conservation 
of  the  species.  Currently,  no  plans 
meeting  these  criteria  have  been 
developed  for  Thiaspi  californicum. 

Critical  Habitat  Designation 

The  critical  habitat  area  described 
below  includes  all  the  primary 
constituent  elements  discussed  above, 
and  constitutes  our  best  assessment  at 
this  time  of  the  areas  needed  for  the 
species'  conservation.  Critical  habitat  is 
designated  for  Thiaspi  californicum  at 
the  only  location  it  is  known  to  occur. 

We  are  designating  one  unit  of  critical 
habitat,  comprising  30  ha  (74  ac), 
surrounding  Kneeland  Airport  and 
roughly  bisected  by  Mountain  View 
Road.  The  unit  includes  all  5  known 
colonies  and  all  other  serpentine 
outcrops  in  close  proximity  to  the 
colonies.  All  of  the  critical  habitat  unit 
for  Thiaspi  californicum  is  located  on 
Ashfield  Ridge  in  Kneeland  Prairie, 
Humboldt  County,  California.  This  ridge 
separates  the  Van  Duzen  and  Mad  River 
basins  near  the  conmiunity  of  Kneeland 
in  central  Humboldt  County. 

The  unit  contains  approximately  2  ha 
(5  ac)  of  serpentine  soils.  Approximately 
16  percent  (0.3  ha  (0.8  ac))  of  the 
serpentine  soils  are  known  to  be 
occupied.  However,  undetected  colonies 
may  exist  on  the  serpentine  soils  within 
the  unit.  The  approximate  area,  by  land 
ownership,  of  this  unit  is  shown  in 
Table  1.  Approximately  5  percent  (2  ha 
(4  ac))  of  this  area  consists  of  State 
lands,  while  County  lands  comprise 
approximately  11  percent  (3  ha  (8  ac)), 
and  private  lands  comprise 
approximately  84  percent  (25  ha  (62 
ac)).  No  Federal  lands  are  within  the 
critical  habitat  unit.  This  species  is  not 
known  to  occur  or  to  have  occurred 
historically  on  Federal  lands. 


Table  1  —Approximate  Areas  and  Percent  of  Critical  Habitat  of  Thiaspi  californicum  in  Hectares  (ha)  (Acres 

(AC))  IN  HUMBOLDT  COUNTY,  CALIFORNIA,  BY  LAND  OWNERSHIP.  ESTIMATES  REFLECT  THE  TOTAL  AREA  WITHIN  CRIT- 
ICAL HABITAT  UNIT  BOUNDARIES. 


Ownership 


Hectares 


Acres 


Percent 


State  .... 
Private  . 
County  . 
Federal 


TOTAL 


2 

4 

5 

25 

62 

84 

3 

8 

11 

0 

0 

0 

30 


74 


100 


Effects  of  Critical  Habitat  Designation 
Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  permit,  or  cany  out  do  not 
destroy  or  adversely  modify  critical 
habitat  to  the  extent  that  the  action 
appreciably  diminishes  the  value  of  the 
critical  habitat  for  the  conservation  of 
the  species.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Conference  reports 
provide  conservation  recommendations 
to  assist  the  agency  in  eliminating 
conflicts  that  may  be  caused  by  the 
proposed  action.  The  conservation 
recommendations  in  a  conference  report 
are  advisory. 

We  may  issue  a  formal  conference 
report  if  requested  by  a  Federal  agency. 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  the  species  was  listed 
or  critical  habitat  were  designated.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
species  is  listed  or  critical  habitat  is 
designated,  if  no  substantial  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  (50  CFR 
402.10  (d)). 


If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  the 
Federal  action  agency  would  ensure  that 
the  permitted  actions  do  not  jeopardize 
the  species  or  destroy  or  adversely 
modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  cr  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed  if  those  actions  may 
affect  designated  critical  habitat,  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 


If  Thiaspi  californicum  is  discovered 
on  Federal  lands,  those  activities  on 
Federal  lands  that  may  affect  T. 
californicum  or  its  critical  habitat  would 
require  a  section  7  consultation. 
Activities  on  private  or  State  lands 
requiring  a  permit  from  a  Federal 
agency,  such  as  a  permit  from  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clecm  Water  Act,  a  section 
10(a)(1)(B)  permit  from  the  Service,  or 
some  other  Federal  action,  including 
funding  (e.g..  Federal  Housing 
Administration,  Federal  Aviation 
Administration  (FAA),  or  Federal 
Emergency  Management  Agency),  will 
also  continue  to  be  subject  to  the  section 
7  consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat,  as  well  as  actions  on  non- 
Federal  lands  that  are  not  federally 
funded,  authorized,  or  permitted  will 
not  require  section  7  of  the  Act 
consultations. 

Section  4(b)(8)  of  the   vct  requires  us 
to  briefly  describe  and  >  .aluate  in  any 
proposed  or  final  regul.tion  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary' 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  the 
conservation  of  Thiaspi  californicum  is 
appreciably  reduced.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 
Activities  that,  when  carried  out. 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  include,  hut  are  not  limited  to: 

(1)  Ground  disturbance  of  serpentine 
outcrops  and  grassland  and  oak 
woodland  areas,  including  but  not 
limited  to  grading,  ripping,  tilling,  and 
paving; 

(2)  Alteration  of  serpentine  outcrops, 
including  but  not  limited  to  removal  of 
boulders,  mining,  and  quarrying; 

(3)  Removing,  destroying,  or  altering 
vegetation  in  the  critical  habitat  unit. 
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including  but  not  limited  to 
inappropriately  managed  livestock 
grazing,  clearing,  introducing  or 
encouraging  the  spread  of  nonnative 
species,  recreational  activities,  and 
maintaining  an  unnatural  Fire  regime 
either  through  fire  suppression  or 
frequent  and  poorly  timed  prescribed 
fires: 

(4)  Hvdrologic  changes  or  other 
activities  that  alter  surface  drainage 
patterns  resulting  in  erosion  of 
serpentine  outcrops  or  adjacent  areas, 
including  but  not  limited  to  water 
diversion,  groundwater  pumping, 
irrigation,  and  erosion  control; 

(5)  Construction  or  maintenance 
activities  that  destroy  or  degrade  critical 
habitat,  including  but  not  limited  to 
road  building,  building  construction, 
airport  expansion,  drilling,  and  culvert 
maintenance  or  installation; 

(6)  Application  or  runoff  of  pesticides, 
herbicides,  fertilizers,  or  other  chemical 
or  biological  agents;  and 

(7)  Emergency  response  and  cleanup 
nf  fuel  or  f)ther  contaminant  spills. 

To  properly  understand  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  requirements  pursuant 
to  section  7  of  the  Act  for  actions  that 
may  affect  critical  habitat  with  the 
requirements  for  actions  that  ma\  affect 
a  listed  species.  Section  7  of  the  .^ct 
prohibits  actions  funded,  authorized,  or 
carried  out  by  Federal  agencies  from 
jeopardizing  the  continued  existence  of 
a  listed  species  or  destroying  or 
adversely  modifying  the  listed  species" 
critical  habitat.  Actions  likely  to 
"jeopardize  the  continued  existence"  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of  the 
species'  survival  and  recovery  Actions 
likely  to  "destroy  or  adverselv  modify" 
critical  habitat  are  those  that  woukl 
appreciably  reduce  the  value  of  critical 
habitat  for  the  survival  and  recovery  of 
the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  the 
survival  and  recovery  of  a  listed  species 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  areas  occupied  by 
Thlaspi  californicum  is  not  likely  to 
result  in  a  regulatory  burden  above  that 
already  in  place  due  to  the  presence  of 
the  listed  species.  Designation  of  critical 
habitat  in  areas  not  occupied  by  T. 
californicum  may  result  in  an  additional 
regulatorv  burden  when  a  Federal  nexus 
exists.  However,  we  believe,  and  the 
economic  analysis  discussed  below 


illustrates  that  the  designation  nf 
critical  habitat  is  not  likely  to  result  in 
a  significant  regulatory  burden  above 
that  already  in  place  due  to  the  presence 
of  the  listed  species.  Few  additional 
consultations  are  likely  to  be  conducted 
due  to  the  designation  of  critical  habitat. 

Designation  of  critical  habitat  could 
affect  the  following  agencies  and/or 
actions:  Development  on  private,  State, 
or  county  lands  requiring  permits  or 
funding  from  Federal  agencies,  such  as 
the  U.S.  Army  Corps  of  Engineers,  the 
Department  of  Housing  and  Urban 
Development,  the  FAA,  or  the  Federal 
Highway  Administration;  construction 
of  conrmiunication  sites  licensed  by  the 
Federal  Communications  Commission: 
and  authorization  of  Federal  grants  or 
loans.  These  actions  would  be  subject  to 
the  section  7  process.  Where  federally 
listed  wildlife  species  occur  on  private 
lands  proposed  for  development,  any 
habitat  conservation  plans  submitted  by 
the  applicant  to  secure  a  permit  to  take 
according  to  section  10(a)(1)(B)  of  the 
Act  would  be  subject  to  the  section  7 
consultation  process. 

If  vou  have  questions  regarding 
w  hether  specific  activities  would 
constitute  adverse  modification  of 
(  ritical  habitat,  contact  the  Project 
Leader.  Areata  Fish  and  Wildlife  Office 
(see  ADDRESSES  section).  Requests  for 
copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Region  1.  Division  of 
Endangered  Species,  911  NE  11th 
Avenue,  Portland,  OR  97232-4181  (503/ 
231-6131.  facsimile  503/231-6243). 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  the  critical 
habitat  designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  extinction  of  the  species. 
As  discussed  in  this  final  rule  and  our 
economic  analysis  for  this  rulemaking, 
we  have  determined  that  no  significant 
adverse  economic  effects  will  result 
from  this  critical  habitat  designation. 
We  believe  the  areas  included  in  this 
designation  are  essential  for  the 
conservation  of  Thlaspi  californicum 
because  they  protect  the  existing 
colonies,  all  suitable  serpentine  sites  on 
Ashfield  Ridge,  connectivity  between 
the  serpentine  sites,  and  the  ecological 
functions  upon  which  the  species 
depends.  We  believe  that  the 
designation  of  the  lands  in  this  final 
rule  as  critical  habitat  outweigh  the 
benefits  of  their  exclusion  from  being 
designated  as  critical  habitat. 
Consequently,  none  of  the  proposed 


lands  have  been  excluded  from  the 
designation  based  on  economic  impacts 
or  other  relevant  factors  pursuant  to 
section  4(b)(2). 

Relationship  to  Habitat  Conservation 
Plans 

No  habitat  conservation  plans  (HCPs) 
currently  exist  that  include  Thlaspi 
californicum  as  a  covered  species. 
However,  the  designated  lands  are 
covered  lands  in  the  Pacific  Lumber 
Company's  HCP.  Section  10(a)(1)(B)  of 
the  Act  authorizes  us  to  issue  permits 
for  the  take  of  listed  species  incidental 
to  otherwise  lawful  activities.  An 
incidental  take  permit  application  must 
be  supported  by  an  HCP  that  identifies 
conservation  measures  that  the 
permittee  agrees  to  implement  for  the 
species  to  minimize  and  mitigate  the 
impacts  of  the  permitted  incidental  take. 
Although  "take  "  of  listed  plants  is  not 
prohibited  by  the  Act,  listed  plant 
species  may  also  be  covered  in  an  HCP 
for  wildlife  species. 

In  most  instances,  we  believe  that  the 
benefits  of  excluding  HCPs  from  critical 
habitat  designations  will  outweigh  the 
benefits  of  including  them.  In  the  event 
that  future  HCPs  covering  Thlaspi 
californicum  are  developed  within  the 
boundaries  of  the  designated  critical 
habitat,  we  will  work  with  applicants  to 
ensure  that  the  HCPs  provide  for 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of 
this  species.  This  will  be  accomplished 
by  eitber  directing  development  and 
habitat  modification  to  nonessential 
areas,  or  appropriately  modifying 
activities  within  essential  habitat  areas 
so  that  such  activities  will  not  adversely 
modify  the  primary  constituent 
elements.  The  HCP  development 
process  provides  an  opportunity  for 
more  intensive  data  collection  and 
analysis  regarding  the  use  of  particular 
habitat  areas  by  T.  californicum.  The 
process  also  enables  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  survival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  blocks.  We 
will  also  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of  T. 
californicum.  Furthermore,  we  will 
complete  intra-Service  consultation  on 
our  issuance  of  section  10(a)(1)(B) 
permits  for  these  HCPs  to  ensure  permit 
issuance  will  not  destroy  or  adversely 
modifv  critical  habitat. 


Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  Following  the 
publication  of  the  proposed  critical 
habitat  designation,  a  draft  economic 
analysis  was  prepared  by  Economic  & 
Planning  Systems.  Inc.  for  the  Service. 
The  draft  analysis  was  made  available 
for  review  on  May  7.  2002  (67  FR 
30643).  The  public  comment  on  the 
draft  analysis  was  open  until  June  6, 
2002.  however,  we  did  not  receive  any 
comments. 

Our  economic  analysis  evaluated  the 
potential  future  effects  associated  with 
the  listing  of  Thlaspi  californicum  as  an 
endangered  species,  as  well  as  potential 
effects  of  the  critical  habitat  designation 
above  and  beyond  those  regulatory  and 
economic  impacts  associated  with 
listing.  To  quantify  the  proportion  of 
total  potential  economic  impacts 
attributable  to  the  critical  habitat 
designation,  the  analysis  evaluated  a 
'without  section  7"  baseline  and 
compares  it  to  a  "with  section  7" 
scenario.  The  "without  section  7" 
baseline  represents  the  level  of 
protection  currently  afforded  to  the 
species  under  the  Act.  absent  section  7 
protective  measures,  and  includes 
protections  afforded  by  other  Federal, 
State,  and  local  laws  such  as  the 
California  Enviromnental  Quality  Act. 
The  "with  section  7"  scenario  identifies 
land-use  activities  likely  to  involve  a 
Federal  nexus  that  may  affect  the 
species  or  its  designated  critical  habitat, 
which  accordingly  may  trigger  future 
consultations  under  section  7  of  the  Act. 

Upon  identifying  section  7  impacts, 
the  analysis  proceeds  to  consider  the 
subset  of  impacts  that  can  be  attributed 
exclusively  to  the  critical  habitat 
designation.  The  upper-bound  estimate 
includes  both  jeopardy  and  critical 
habitat  impacts.  The  subset  of  section  7 
impacts  likely  to  be  affected  solely  by 
the  designation  of  critical  habitat 
represents  the  lower-boimd  estimate  of 
the  analysis.  The  categories  of  potential 
costs  considered  in  the  analysis 
included  costs  associated  with:  (1) 
Identifying  the  effect  of  the  designation 
on  a  particular  parcel  or  land  use 
activity  (e.g..  technical  assistance, 
section  7  consultations);  and  (2) 
modification  to  projects,  activities,  or 
land  uses  resulting  fi-om  the  section  7 
consultations. 

The  only  reasonably  foreseeable 
activity  that  will  require  consultation  is 
the  County's  proposed  Kneeland  Airport 
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improvement  project.  The  analysis 
estimates  economic  costs  for  two 
possible  outcomes  from  this 
consultation.  Both  estimates  conclude 
that  the  costs  are  attributable  co- 
extensively  to  the  listing  of  Thlaspi 
californicum  due  to  the  species  limited 
distribution  and  suitable  habitat.  We  are 
not  aware  of  any  future  activities  on 
State  or  private  lands  included  in  the 
designation  would  involve  a  Federal 
nexus. 

Based  on  our  economic  analysis,  we 
concluded  that  the  designation  of 
critical  habitat  would  result  in  little 
additional  regulatory  burden  or 
associated  significant  additional  costs 
above  and  beyond  those  attributable  to 
the  listing  of  Thlaspi  californicum  due 
to  the  limited  extent  of  the  designation 
and  the  limited  amount  of  reasonably 
foreseeable  activity  with  a  Federal 
nexus  in  the  area. 

The  economic  analysis  concludes  that 
the  only  existing  or  reasonably 
foreseeable  activity  that  will  require 
consultation  is  the  proposed  Kneeland 
Airport  improvement  project.  The  most 
likely  outcome  of  the  consultation 
would  be  approval  of  the  proposal  as 
presented  or  a  recommendation  to 
implement  minor  project  modifications. 
The  precise  nature  of  any  recommended 
project  modifications  is  difficult  to 
predict  in  advance  of  the  actual 
consultation,  however,  the  economic 
analysis  estimates  that  the  type  of  minor 
modification  that  may  be  associated 
with  a  consultation  may  cost  around 
$113,000.  The  analysis  also  estimated 
the  potential  cost  to  the  economy  under 
the  extreme  assumption  that  the 
improvement  project  was  found  to 
jeopardize  the  species  or  adversely 
modify  critical  habitat  and  that  the 
Service  is  unable  to  identify  any 
reasonable  and  prudent  alternatives  that 
would  allow  the  project  to  proceed  in 
another  form.  Cost  associated  with  this 
scenario  are  estimated  to  range  between 
$169,000  and  $4.2  million  depending  on 
how  the  County's  chooses  to  address  the 
airport  maintenance  or  whether  or  not 
they  construct  a  replacement  airport. 

Because  of  T.  ccuifomicum's 
extremely  limited  distribution  and  small 
amount  of  available  suitable  habitat,  it 
is  assumed  that  the  Kneeland  Airport 
improvement  project  would  be  subject 
to  consultation  on  potential  impacts  to 
the  species,  regardless  of  critical  habitat 
designation.  Therefore,  these  potential 
costs  are  attributable  co-extensively  to 
the  listing  of  the  Thlaspi  californicum. 
The  designation  of  critical  habitat  is  not 
expected  to  result  in  any  significant 
additional  regulatory  protection. 

A  copy  of  tne  final  economic  analysis 
and  supporting  dociunents  are  included 


in  our  administrative  record  and  may  be 
obtained  by  contacting  the  Areata  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section).  Copies  of  the  final  economic 
analysis  also  are  available  on  the 
Internet  at  http://pacific.fws.gov/news/. 

Required  Determinations 

Regulatory  Planning  and  Review 

Id  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB),  as  OMB  determined  that  this 
rule  may  raise  novel  legal  or  policy 
issues.  The  Service  prepared  an 
economic  analysis  of  this  action.  The 
Service  used  this  analysis  to  meet  the 
requirement  of  section  4(b)(2)  of  the 
Endangered  Species  Act  to  determine 
the  economi':  consequences  of 
designating  the  specific  areas  as  critical 
habitat.  The  draft  EA  was  made 
available  for  public  comment,  and  we 
considered  comments  on  it  during  the 
preparation  of  this  rule. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  govenunent 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  "substantial  number"  of 
small  entities  is  more  than  20  percent  of 
those  small  entities  affected  by  the 
regulation,  out  of  the  total  universe  of 
small  entities  in  the  industry  or,  if 
appropriate,  industry  segment.  SBREFA 
amended  the  Regulatory  Flexibility  Act 
(RFA)  to  require  Federal  agencies  to 
prepare  a  statement  of  the  factual  basis 
for  certifying  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  For  the 
reasons  stated  in  the  proposed  rule,  in 
addition  to  the  reasons  stated  below,  we 
certify  that  critical  habitat  designation 
for  Thlaspi  californicum  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities. 

According  to  the  Small  Business 
Administration,  small  entities  include 
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small  orKanizdlions.  .such  as 
independent  nonprofit  organization.s, 
and  small  government  jurisdictions, 
including  school  hoards  and  citv  and 
town  governments  that  serve  fewer  than 
50.000  residents,  as  well  as  small 
businesses  (13  CFR  121  201).  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  S5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  S27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
.SI  1.5  milliim  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  S750.000  To  determine 
if  potential  ectmomic  impacts  to  these 
small  entities  are  significant,  the  Service 
f.onsidered  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
the  Service  considered  the  number  of 
small  entities  affected  within  particular 
types  of  ecf)nomic  activities  (f",t;  . 
housing  development,  grazing,  oil  and 
gas  production,  timber  harvesting,  etc  ). 
The  .Service  applied  the    substantial 
number  "  test  individually  to  each 
industry  to  determine  if  certification  is 
appropriate.  The  area  designated  as 
critical  habitat  is  small,  less  than  30  ha 
(74  ac).  and  we  have  identified  fewer 
than  a  half-dozen  landowners  The 
small  scale  of  the  designation  ensures 
that  the  "substantial  numb**r  of  small 
entities"  threshold  of  the  Regulatory 
Flexibility  Act  will  not  be  met.  The  five 
primary  landowners  include  the 
following:  Humboldt  C^ountv,  which 
owns  Kneeland  .Airport  anti  .Mountain 
View  Road.  State  of  California,  which 
owns  the  Kneeland  helictack.  base: 
Pacific  Lumber  Oimpanv.  and  two 
private  landowners 

The  economic  analysis  identified  the 
Kneeland  Airport  improvement  project 
as  the  activity  most  likely  to  be  affected 
by  this  rulemaking.  The  analysis 
estimated  that  a  future  section  7 
consultation  could  cost  all  involved 
parties  a  total  of  S20.300  and  that  likely 
mitigation  could  cost  about  Si  l.i.OOO 
Kneeland  Airport  is  (jwned  bv 
Humboldt  County,  which  has  a 
population  of  approximately  126,000 
Because  SBREFA  defines  a  "small 
government  )urisdiction"  as 
"governments  of  cities,  counties  *    *    * 
with  a  population  of  less  than  fifty 


thousand   •  (U.S.C.  601).  Humboldt 
C^ounty  was  not  considered  a  small 
entity  for  purposes  of  this  analysis,  even 
though  the  analysis  did  consider  the 
potential  effects  of  the  airport 
improvement  project.  Similarly,  the 
other  private  landowners  are  not 
considered  small  businesses  under  the 
scope  of  SBREFA. 

The  economic  analysis  did.  however, 
consider  whether  the  activities  of  these 
landowners  have  any  Federal 
involvement  because  designation  of 
critical  habitat  only  affects  activities 
conducted,  funded,  or  permitted  by 
Federal  agencies:  non-Federal  activities 
are  not  affected  by  the  designation.  No 
Federal  lands  occur  within  the 
designated  critical  habitat  unit.  Land 
use  within  the  majority  of  the  unit, 
outside  of  the  existing  developed  areas, 
consists  of  livestock  grazing  and 
unforested  lands  surrounding  timber 
lands.  None  of  these  activities  is  likely 
to  trigger  a  future  section  7  consultation. 
The  likelihood  of  future  development  in 
these  areas  is  low.  with  the  exception  of 
the  future  airport  expansion  under 
consideration.  If  the  proposed  airport 
expansion  proceeds,  the  Federal 
Aviation  Administration  will  likely  be 
required  to  consult  with  the  Service 
under  section  7  of  the  Act  on  activities 
that  agency  funds,  permits,  or 
implements  that  may  affect  Thiaspi 
califnmnum.  With  this  critical  habitat 
designation,  the  Federal  Aviation 
Administration  will  also  be  required  to 
consult  with  the  Servtce  if  its  activities 
may  affect  designated  critical  habitat. 
However,  the  Service  believes  this  will 
result  in  minimal  additional  regulatory 
burden  on  the  agency  and  its  applicant 
or  because  consultation  would  already 
be  required  due  to  the  presence  of  the 
listed  species.  Consultation  to  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat  would  be  incorporated 
into  the  existing  consultation  process 
and  trigger  only  minimal  additional 
regulatory  impacts  beyond  the  duty  to 
avoid  jeopardizing  the  species  because 
of  this  species  limited  distribution  and 
available  habitat. 

Should  the  airport  expansion  or 
another  federally  funded,  permitted,  or 
implemented  project  be  proposed  that 
may  affect  designated  critical  habitat, 
we  will  work  with  the  Federal  action 
agency  and  any  applicant,  through 
section  7  consultation,  to  identify  ways 
to  implement  the  proposed  project 
while  minimizing  or  avoiding  any 
adverse  effect  to  the  species  or  critical 
habitat  In  our  experience,  the  vast 
majority  of  such  projects  can  be 
successfully  implemented  with  at  most 
minor  changes  that  avoid  significant 
economic  impacts  to  project 


proponents.  The  area  designated  as 
critical  habitat  is  small,  less  than  30  ha 
(74  ac),  and  we  have  identified  fewer 
than  a  half-dozen  landowners.  The  scale 
of  the  designation  ensures  that  the 
"substantial  number  of  small  entities" 
threshold  of  the  Regulatory  Flexibility 
Act  will  not  be  met. 

Designation  of  critical  habitat  could 
result  in  an  additional  economic  burden 
on  small  entities  due  to  the  requirement 
to  reinitiate  consultation  for  ongoing 
Federal  activities.  However,  the  Service 
is  unaware  of  any  ongoing  Federal 
activities  that  affect  this  species,  and 
since  Thiaspi  californicum  was  listed 
(2000).  the  Serv-ice  has  not  conducted 
any  formal  or  informal  consultations 
involving  this  species. 

Thereiore,  we  certifx'  that  the 
designation  of  critical  habitat  for 
Thiaspi  californicum  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
regulatory  flexibility  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

As  discussed  above,  this  rule  is  not  a 
major  rule  under  5  U.S.C.  804(2),  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA).  This  final 
designation  of  critical  habitat:  (a)  does 
not  have  an  annual  effect  on  the 
economy  of  $100  million:  (b)  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  (c) 
does  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
As  discussed  in  the  draft  economic 
analysis,  no  small  entities  as  defined  by 
SBREFA  will  potentially  be  affected  by 
the  designation  of  critical  habitat. 

Proposed  and  final  rules  designating 
critical  habitat  for  listed  species  are 
issued  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  etseq.]. 
Competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises  are  not 
affected  by  this  action  and  will  not  be 
affected  by  the  final  rule  designating 
critical  habitat  for  this  species. 
Therefore,  we  anticipate  that  this  final 
rule  will  not  place  significant  additional 
burdens  on  any  entity. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 


distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required.  The  primary 
land  uses  within  designated  critical 
habitat  include  small  county  airport 
facilities,  CDFFP  helitack  base,  grazing, 
and  unforested  lands  surrounding 
timber  lands.  Significant  energy 
production,  supply,  and  distribution 
facilities  are  not  included  within 
designated  critical  habitat.  Therefore, 
this  action  does  not  represent  a 
significant  action  affecting  eneigy 
production,  supply,  and  distribution 
facilities;  and  no  Statement  of  Energy 
Effects  is  required.  Because  of  this 
species  restricted  range  and  the  limited 
'    amount  of  suitable  habitat,  any 
consultation  required  piu^uant  to 
section  7  of  the  Act  by  a  Federal  agency 
undertaking  an  action  in  this  area  would 
likely  be  triggered  by  the  listing  of  the 
species  and  not  solely  by  this 
designation  of  critical  habitat. 

Unfunded  Mandates  Refonn  Act  (2 
V.S.C.  1501  et  teq.) 

In  accordance  with  the  Unfunded 
Mandates  Refonn  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule,  as  designated,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  only  be  affected  to  the 
extent  that  they  must  ensure  that  any 
programs  involving  Federal  funds, 
permits  or  other  authorized  activities 
will  not  adversely  affect  the  critical 
habitat.  In  our  economic  analysis,  we 
found  the  direct  and  indirect  costs 
associated  with  critical  habitat 
designation  to  be  small  in  relation  to 
any  small  governments  potentially 
affected. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  on  State,  local,  or  tribal 
governments  or  the  private  sector  of 
$100  million  or  greater  in  any  year,  that 
is,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Refonn  Act. 


California,  as  critical  habitat  for  Thiaspi 
californicum.  The  takings  implications 
assessment  concludes  that  this  final 
designation  of  critical  habitat  does  not 
pose  significant  takings  implications  for 
lands  within  or  affected  by  the 
designation  of  critical  habitat  for  T. 
californicum.  A  copy  of  this  assessment 
is  available  by  contacting  the  Areata 
Fish  and  Wildlife  Office  [see  ADDRESSES 
section). 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  and  Department  of  Commerce 
policies,  we  requested  information  from, 
and  coordinated  development  of  this 
critical  habitat  designation  with, 
appropriate  State  resource  agencies  in 
California.  We  will  continue  to 
coordinate  any  future  changes  in  the 
designation  of  critical  habitat  for 
Thiaspi  californicum  with  the 
appropriate  State  agencies.  Since  T. 
californicum  only  occurs  distributed 
over  an  extremely  limited  area,  the 
designation  of  critical  habitat  imposes 
few,  if  any,  additional  restrictions  to 
those  currently  in  place  and  therefore 
has  little  incremental  impact  on  State 
and  local  governments  and  their 
activities.  The  designation  may  provide 
some  benefit  to  these  governments  in 
that  the  areas  essential  to  the 
conservation  of  the  species  are  more 
clearly  defined  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  conservation  of  the 
species  are  specifically  identified.  While 
this  does  not  alter  where  and  what 
federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
governments  in  long-range  planning 
rather  than  having  to  wait  for  case-by- 
case  section  7  consultations  to  occur. 


Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  30  ha  (74  ac) 
of  lands  in  Humboldt  Coimty, 


Civil  Justice  Refonn 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  imderstanding  the 
habitat  needs  of  Thiaspi  californicum. 

Paperwork  Reduction  Act  of  1995  (44 
V.S.C.  3501  et»eq.) 

This  rule  does  not  contain  any  new  or 
revised  information  collections  for 


which  Office  of  Management  and 
Budget  approval  is  required  under  the 
Paperwork  Reduction  Act.  Information 
collections  associated  with  Act  permits 
are  covered  by  an  existing  OMB 
approval,  and  are  assigned  clearance 
No.  1018-0094,  with  an  expiration  date 
of  July  31,  2004.  The  Service  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  it 
does  not  need  to  prepare  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  The  Service 
published  a  notice  outlining  its  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244).  This  final  designation  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  Secretarial  Order  3206, 
"American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Respr  isibilities 
and  the  Endangered  Speci  s  Act  '  June 
5,  1997),  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  ExecuUve 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2.  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
Thiaspi  californicum  because  they  do 
not  support  the  species,  nor  do  they 
provide  essential  habitat.  Therefore, 
critical  habitat  for  T.  californicum  has 
not  been  designated  on  Tribal  lands. 

References  Cited 


A  complete  list  of  all  references  cited 
in  this  final  mle  is  available  upon 
request  bnm  the  Areata  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  Robin  Hamlin  (see  ADDRESSES 
section). 


62908         Federal  Register    Vol    h7.  No.   HJh /Wednesday.  October  9.  2002 /Rules  and  Regulations 


List  of  Subjects  in  50  CFR  Part  17 

KniianytTtMi  Ami  thrtMlfnt'd  >[um  i, 
llxpnrts.  lni[iiirts,  Ki'[inrtmL;  and 
r>'(  I  ircikft'piiiL;  rc()iiiri'm»Mits,  .iiiii 
rr,in>(H  irtatii  ui. 

Regulation  Promulgation 


((1(1. ■  (it  t't'dcral  Kt'uulations,  as  set  fortii  2.  In  §  17.12(h)  revise  the  entry  for 

iu'liiw  Thiaspi  californicum  under 

FLOWERING  PLANTS"  to  read  as 
PART17-{AMENDED]  follows: 

1    Thf  aiithnntv  (  itation  for  pari  17 
c:onliiuu's  to  read  as  follows: 


.\ulhoritv:  It,  I    .SC    1  i(.l  -  1407.  Hi  1    S  ( ' 
.\(  (  iinlm^h  .  wr  aiiu'iid  [larl  1'"  i  ■,  1 1    r.-44    u.  1    s(    42(n-4.'4'i,  I'lili   I,  "I'l- 

subthapttT  B  ot  (  haprer  1    title  TiO  nl  the       i.-'>,  lou  .m.ii    r.oo   unl.'ss  -ithcrw  isc  nntcil 


§17.12    Endangered  and  threatened  plants. 

***** 

(h)  *    *    '      ■ 


Species 
Scientific  'lame  Common  name 

FLOWERING  PLANTS 


Historic  range 


Family  Status  Whien  listed 


Critical 
tiabitat 


Spe- 
cial 
rules 


Thiaspi  C<3'ilc^!^,cur 


Kneelanij  P'airip  penny       USA    (CA) 
cress 


Brassica- 
ceae 

Mustard 


684 


17  96(a)        NA 


f    .-\mend  *^  17  MH(a)  b\'  adciiiiu  ^hi 

entr\  for  Thla^pi  i  tilit'inui  uiu  in 

alpha  bet  i(  a!  urder  under  Brass  k  ai  eae  ti  i 

rt'ad  a^  follow  s; 

§17  96     Critical  habitat— plants 

a:  Fli  iweriim  plants 
«  *  »  •  * 

Faniih'  Brassi(.a(  eae    ThUi^pi 
ralitiirnu  Liiii  iKiieeland  Praine  [lemu 

(  ressi 

1  i  .-\  tritual  habitat  unit  is  depu  ted 
for  Hunibokit  (iount),  Cialiforiua.  on  the 
map  below. 

i-'i  The  primar\-  constituent  elements 
oftritK.dl  habitat  for  Thhisfii 
<  tilitoniK  uin  are  the  habitat  i  ompnneiit'- 
that  provide 

111  Thin  ro(  kv  soiN  that  fiave 
de\.el(.iped  on  exposures  of  serpentine 
substrates. 

(ii)  Plant  (.(immunities  that  su;       '■t  a 
reldtiveh'  sparse  assemblage  of 
serpentine  indicator,  or  fai  ultativc 
serpentint'  indicator,  species,  iiu  ludim; 
various  native  forbs  and  grasses,  but  not 
trees  or  shrubs.  suc;h  that  compi'tition 


for  space  and  water  (both  abo\e  and 
below  ground)  .ind  light  is  reduced. 
(  ompared  to  the  surrounding  habitats. 
known  asso(  iaied  species  inc:lude  the 
following:  Ffstiii  II  rubra  (red  fescue). 
K'rliTui  inarnintha  ()unegrass).  Elymus 
Lj/ijui  us  (blue  vvildrve),  Ennphyllum 
hiiuitum  (vvoollv  sunflower).  Lomotium 
ii}(H  mcdrpuin  (large-fruited  lomatium). 
.ind  \'i(>l<i  hiillii  (Hall's  violet); 

(ill)  .Serpentine  substrates  that  contain 
15  pen  ent  or  greater  (h\'  surface  area)  of 
exposed  gravels,  cobbles,  or  larger  rock 
fragments,  which  may  contribute  to 
alteration  of  factors  of  microclimate, 
ini  hiding  surface  drainage  an(i  moisture 
a\  .iilabilitv.  exposure  to  wind  and  sun. 
,uid  temperature;  and 

(i\ )  Prairie  grasslands  and  oak 
woodlands  located  within  .W  m  (100  ft) 
iif  the  serpentine  outcrop  area  on 
.\shfieid  Ridge   Protection  of  these 
habitats  is  essential  to  the  conser\ation 
of  Tbiuspi  rdlifornii-uni  in  that  it  will 
[)ro\  ide  connectivity  among  the 
ser{)entine  sites,  help  to  maintain  the 
hviirologu  and  edaphic  integrity  of  the 


serpentine  sites,  and  support 
populations  of  pollinators  and  seed 
dispersal  organisms. 

(,3)  Existing  features  and  structures 
within  the  boundaries  of  mapped 
critical  habitat  units,  such  as  buildings, 
roads,  airports,  and  other  paved  areas 
will  not  contain  one  or  more  of  the 
primary  constituent  elements.  Federal 
actions  limited  to  those  areas,  therefore, 
would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 

(4)  Critical  habitat  unit.  Humboldt 
County.  California. 

(i)  From  USGS.  1:24.000  scale  laqua 
Buttes  quadrangle,  land  bounded  by  the 
follu.ving  UTM  Zone  10  NAD27 
coordinate  pairs  (East,  North):  421800. 
4507300:  422100.  4507800:  422100, 
4507300: 422200,  4507600:  421700, 
4507400: 421800, 4507500;  421600. 
4507500: 421800.  4507900;  421800. 
4507800;  421900,  4507900 

(ii)  Map  follows; 
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R04N 


Critical  Habitat 
Humboldt  County,  California 

Thiaspi  californicum 


T03EI 


23 


% 


^oov^^a'."  Wew  p^Q3d 
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I  Public  Land  Survey 
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Ddted    September  .10,  2002 
Craig  Manson. 

Assistant  Secretary  for  Fish  an'l  U  :lilhtr  niui 

Parks 

iFR  Dot    02-2Sn  Filed  1O-&-02;  8:4.t  aru) 

8ILUNG  COOC  4310-55-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

(Docket  No.  011218304-1304-01;  I.D. 
092602F] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasica;  Pollock  in  Statistical 
Area  610  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisherie.s 
Sen'ice  (NMFS).  National  ()c :nanic:  and 
.■\tmosphf>nc  Administration  (NOAA). 
(Commerce. 
ACTION:  Closure. 


summary:  NMFS  is  prohibiting  directed 

fishing  for  [)ollo(  k  in  Statistical  Area 
610oftheC;ulfnf  Alaska(G()Al  This 
action  IS  necessary  to  prevent  exceeding 
the  D  season  allowtini  e  of  the  pollock 
total  allowable  c:at(:h  (T.XC)  for 
■Statistical  Area  610  of  the  GOA. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (.■X  It),  October  =i.  2002.  until  2400 
hrs.  A  1  t  .  December  :n .  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Marv  Funiness.  407-,5Kh-722H.  or 
m(in.furunfss0inoaiig(iv 

SUPPLEMENTARY  INFORMATION:  NMF.S 
manages  the  groundfish  fishery  m  the 
GOA  exclusive  er onomu  /one 
according  to  the  Fisherv  Management 
Plan  for  Groundfish  of  the  (Julf  of 
Alaska  (FMP)  prepared  bv  the  North 
Pacific  Fishery  Management  Ciouncil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 


Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

Within  any  fishing  year,  underage  or 
overage  of  a  seasonal  allowance  may  be 
added  to  or  subtracted  from  subsequent 
seasonal  allowances  in  a  manner  to  be 
determined  by  the  Administrator, 
Alaska  Region.  NMFS  (Regional 
Administrator),  provided  that  the  sum 
of  the  revised  seasonal  allowances  does 
not  exceed  30  percent  of  the  annual 
TAG  apportionment  for  the  Central  and 
Western  Regulatory  Areas  in  the  GOA 
(§679  2()(a)(5)(ii)(C)).  For  2002.  30 
percent  of  the  annual  TAG  for  the 
Central  and  Western  Regulatory  Areas  is 
15.187  metric  tons  (mt).  For  2002,  the 
Regional  Administrator  has  determined 
that  within  each  area  for  which  a 
seasonal  allowance  is  established,  any 
overage  or  underage  of  harvest  from  the 
previous  season(s)  shall  be  subtracted 
from  or  added  to  the  seasonal  allowance 
of  the  following  season  provided  that 
the  resulting  sum  of  seasonal 
allowanc:es  in  the  Central  and  Western 
Rt^gulatorv  Areas  does  not  exceed 
15,187  mt  in  any  single  season.  The  D 
season  allowance  of  the  pollock  TAG  in 
Statistical  Area  610  of  the  GOA  is  5,949 
mt  as  established  bv  an  emergency  rule 
implementing  2002  harvest 
spe(.ific:ations  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956.  ianuarv  8.  2002  and  67  FR  34860, 
May  16,  2002).  The  C  season  allowance 
in  Statistical  Area  610  was  under 
harvested  by  110  mt,  therefore  the 
Regional  Administrator,  in  accordance 
with  4?679,20(a)(5)(ii)(C),  is  increasing 
the  D  stNison  pollock  TAG  in  Statistical 
.\rea  610  bv  1 10  mt  to  6,059  mt. 

In  accordance  with  §679. 20(d){l)(i), 
the  Regional  Administrator,  has 
determined  that  the  D  season  allowance 
of  the  pollock  TAG  in  Statistical  Area 
610  will  soon  be  reached.  Therefore,  the 


Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  6,009  mt, 
and  is  setting  aside  the  remaining  50  mt 
as  bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  610  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary'  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAG, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  section 
679.20  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  Hi  I'.S.C.  IHOl  e(  st-q. 
Uated:  October  4,  2002. 
Virginia  M.  Fay.    . 

Artinfi  Dirvrtor.  Offirr  nf  Sustainnblf 
Fishrrict^.  .Witioncil  Marini:  Fishrrifs  Sfnicf. 
IFR  Doc.  02-2.1709  Filed  10-4-02;  U:21  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttie  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

15  CFR  Part  30 

[Docket  Number  010622161-2029-02] 

RIN  0607-AA34 

Automated  Export  System  Mandatory 
Filing  for  Items  on  the  Commerce 
Control  List  (CCL)  and  the  United 
States  Munitions  Ust  (USML)  That 
Currently  Require  a  Shipper's  Export 
Declaration  (SED) 

agency:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  for  proposed  rulemaking 
and  request  for  comments. 


SUMMARY:  The  U.S.  Census  Bureau 
(Census  Bureau)  is  amending  the 
Foreign  Trade  Statistics  Regulations 
(FTSR)  to  incorporate  requirements  for 
the  mandatory  Automated  Export 
System  (AES)/AESDirect  filing  for  items 
identified  on  the  Department  of 
Commerce's  Commerce  Control  List 
(CCL)  and  the  Department  of  State's 
United  States  Munitions  List  (USML). 
The  AES  is  the  electronic  meUiod  to  file 
the  Shipper's  Export  Declaration  (SED) 
and  the  ocean  manifest  information 
directly  with  the  U.S.  Customs  Service 
(Customs).  AESDirect  is  the  Census 
Bureau's  free  Internet-based  system  for 
filing  SED  information  with  the 
Customs*  AES.  Further  references  to 
AES  covers  both  AES  and  AESDirect. 
You  are  only  required  to  file 
information  via  AES  for  those  items  that 
require  a  SED.  This  rule  will,  among 
other  things,  provide  provisions  for  AES 
mandatory  filing  in  the  FTSR. 
DATES:  Submit  written  comments  on  or 
before  December  9,  2002. 
ADDRESSES:  Please  direct  all  written 
comments  on  this  proposed  rule  to  the 
Director,  U.S.  Census  Bureau,  Room 
2049,  Federal  Building  3,  Washincton 
DC  20233. 

FOR  FURTHER  INFORMATKM  CONTACT:  C. 

Harvey  Monk,  Jr.,  Chief,  Foreign  Trade 


Division,  U.S.  Census  Bureau,  Room 
2104,  Federal  Building  3,  Washington 
D.C.  20233-6700,  (301)  763-2255,  by 
fax  (301)  457-2645.  or  by  e-mail: 
c.harvey.monk.jr@census.gov. 
SUPPLEMENTARY  INFORMATION: 
-    Background 

On  July  26.  2001,  the  Census  Bureau 
published  a  program  notice  in  the 
Federal  Register  (66  FR  39006) 
announcing  that  we  would  be  issuing 
rules,  and  allowing  the  public  to 
comment,  on  this  subject. 

The  Census  Bureau  is  responsible  for 
collecting,  compiling,  and  publishing 
trade  statistics  for  the  United  States 
under  the  provisions  of  Title  13.  United 
States  Code  (U.S.C).  Chapter  9.  Section 
301.  The  paper  SED  and  the  AES  are  the 
primary  media  used  for  collecting  such 
trade  data,  and  the  information 
contained  therein  is  used  by  the  Census 
Bureau  for  statistical  purposes  only. 
This  information  is  exempt  from  public 
disclosure  under  the  provisions  of  Title 
13,  U.S.C,  Chapter  9,  Section  301(g). 
The  SED  and  AES  records  also  are  used 
for  export  control  purposes  under  Title 
50,  U.S.C.  and  Title  22.  U.S.C.  to  detect 
and  prevent  the  export  of  certain  critical 
technology  and  commodities  to 
unauthorized  destinations  or  end  users. 

Under  the  current  rules  and 
regulations,  export  information  is 
compiled  ft-om  both  paper  and 
electronic  transactions  filed  by  the 
export  community  with  Customs  and 
the  Census  Bureau.  The  AES  is  an 
electronic  method  by  which  the  U.S. 
principal  party  in  interest  or  the 
authorized  agent  can  transmit  the 
required  export  information.  For 
purposes  of  completing  the  SED  or  AES 
record,  the  U.S.  principal  party  in 
interest  (USPPI)  is  the  person  in  the 
United  States  that  receives  the  primary 
benefit,  monetary  or  otherwise,  from  the 
export  transaction.  The  authorized  agent 
is  the  person  in  the  United  States  who 
is  authorized  by  power  of  attorney  or 
written  authorization  by  the  USPPI  or 
the  foreign  principal  party  in  interest  to 
prepare  and  file  the  SED  or  AES  record. 
A  paper  SED  or  the  electronic 
equivalent  AES  record  is  required,  with 
certain  exceptions,  for  exports  of 
merchandise  valued  at  more  than  $2,500 
from  the  United  States,  Puerto  Rico,  and 
the  United  States  Virgin  Islands  to 
foreign  countries  or  exports  between 
U.S.  Virgin  Islands  and  Puerto  Rico  and 


the  United  States.  The  SED  or  AES 
record  also  is  required  for  all  exports 
under  a  Biu-eau  of  Industry  and  Security 
(BIS)  or  Department  of  State  (State 
Department)  export  license  or  State 
Department  ficense  exemption, 
regardless  of  value,  unless  exempted 
from  the  requirement  for  an  SED  or  AES 
record  by  the  State  Department  (see  15 
GFR,  part  30.  §  30.55(h)(2)  and  22  CFR 
parts  120-130). 

For  export  data  filed  via  a  paper  SED, 
the  USPPI  or  freight  forwarder  must 
present  the  SED  to  the  exporting  carrier 
when  the  cargo  is  tended  to  the  carrier. 
The  vessel,  air  or  rail  carrier  must 
present  the  manifest  and  supporting 
documentation  to  the  Customs  Port 
Director  at  the  port  of  export  within  four 
days  after  departure  if  a  bond  is  posted 
with  Customs.  However,  this  rule  does 
not  apply  to  SEDs  or  AES  shipments 
subject  to  BIS  or  State  Department 
licenses  or  State  Department  license 
exemptions.  If  the  information  is  filed  in 
the  AES.  an  exemption  legend  is 
included  on  the  vessel,  air,  or  rail 
manifest,  or  other  commercial  loading 
document  indicating  that  no  SED  is 
attached,  with  a  transaction 
identification  number  or  unique 
identifier  to  identify  the  electronic  AES 
record.  If  no  manifest  is  required  or  the 
manifest  is  electronically  filed,  the 
paper  SEDs  or  the  electronically  filed 
AES  exemption  legends  are  presented 
directly  to  Customs. 

Electronic  filing  strengthens  the  U.S. 
Government's  ability  to  control  the 
export  of  critical  goods  and  technologies 
and  weapons  of  mass  destruction  to 
prohibited  and  unauthorized  end-users 
and  affords  the  government  the  ability 
to  significantly  improve  the  quality, 
timeliness,  and  coverage  of  export 
statistics.  Currently,  fifty  (50)  percent  of 
the  paper  SEDs  submitted  contain  one 
or  more  errors  in  export  reporting, 
accounting  for  a  significant  percentage 
of  unreported  exports.  Reporting  on  the 
AES  has  demonstrated  that,  compared 
to  paper  filing,  the  error  rate  is  reduced 
substantially  and  coverage  is  improved. 
Currently,  the  error  rate  for  export 
transactions  filed  through  the  AES  is 
approximately  six  (6)  percent.  At  this 
time,  the  electronic  AES  filing  of  the 
required  export  information  under  Title 
13,  U.S.C.  Section  301.  is  strictly 
voluntary  for  the  export  of  any  item. 

On  November  29,  1999.  the  President 
signed  H.R.  3194.  the  Consolidated 
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A"propr!d!i"n<  .'\ct.  nf  199'1  in?r>  Uw 
(Pub.  L.  106-1 13).  Section  1252(a)  of 
this  law.  amends  Title  13.  U.S.C, 
Chapter  9.  section  301  to  add  subsection 
•■(h)"  authorizing  the  Secretary  of 
Commerce  to  require  by  regulation, 
mandatory  reporting  requirements  tor 
filing  export  information  through  the 
AES  for  Items  iilentified  on  the  CCL  and 
USML  that  require  the  SED  The 
effective  date  of  this  amendment  is  270 
davs  after  the  Secretar\-  of  Commerce, 
the  Secretary  of  the  Treasury,  and  the 
Director  of  the  .National  Institute  of 
Standards  and  Technology  jointly 
provide  a  certification  to  the  Committee 
on  Foreign  Relations  of  the  Senate  and 
the  Committee  on  International 
Relations  of  the  U.S.  House  of 
Representatives  that  a  secure  AES 
mainframe  computer  system  of  Customs 
and  the  Internet-based  AESDirect 
svstem  of  the  Census  Bureau  is  capable 
of  handling  the  expected  volume  of 
information  required  to  be  filed,  plus 
the  anticipated  volume  from  voluntdry 
use  of  the  AES  has  been  successfully 
implemented  and  tested  and  is  fullv 
functional  with  respect  to  reporting  all 
items  on  the  USML.  including 
quantities  and  destinations.  The 
required  certification  report  was 
submitted  to  Congress  on  lune  2001 
The  certification  report  described  the 
security  measures  in  place  to  develop, 
implemt'ot.  and  maintain  each  system, 
summarized  the  information  system 
assessment  reports  prepared  by  the 
General  Services  .Administration  (GS.\). 
Office  of  Information  Security,  and 
Customs,  and  provided  tho  Census 
Bureaus  response  to  those  security 
assessment  reports  listing  the  specific 
actions  taken  bv  both  agencies  to  ensure 
the  secuntN  and  functionality  of  the 
system.  In  addition,  the  AES  has 
received  a  security  accreditation  from 
Customs,  and  the  AESDirect  system  has 
received  a  security  accreditation  from 
the  Census  Bureau.  On  |ulv  26.  2001. 
the  Census  Bureau  published  a  program 
notice  in  the  Federal  Register  (66  FR 
39006)  announcing  that  the  .AES 
certification  report  was  submitted  to 
Congress. 

As  authorized  by  Section  1252(b)  of 
Pub.  L   106-1 13.  the  Census  Bureau 
proposes  to  amend  the  FTSR  to  specify 
the  mandafon,  provisions  for 
electronically  filing  SEDs  as  well  as  the 
time  and  place  requirements  for  filing. 
In  addition,  the  Census  Bureau  proposes 
to  amend  the  FTSR  to  specify:  ( 1 )  The 
requirements  for  the  filing  of  SEDs 
through  the  electronic  AES  and  the 
provisions  and  responsibilities  of 
parties  exporting  items  identified  on  the 
CCL  and  USML  via  the  AES;  (2)  the 


provision  hv  the  Department  of 
Commerce  for  the  establishment  of  on- 
line assistance  services  to  be  available 
for  those  individuals  who  must  use  the 
AES:  (3)  the  provision  by  the 
Department  of  Commerce  for  ensuring 
that  an  individual  required  to  use  the 
,\ES  is  able  to  print  out  from  the  AES 
a  validated  record  of  the  individual's 
submission,  including  the  date  of 
suomission  and  a  transaction  number  or 
unique  identifier,  where  appropriate,  for 
the  export  transaction;  and  (4)  a 
requirement  that  the  Department  of 
Commerce  print  out  and  maintain  on 
file  a  paper  copy  or  other  acceptable 
back-up  record  of  the  individuals 
submission  at  a  location  selected  by  the 
Secretary  of  Commerce.  This  rule 
defines  the  regulator*  revisions  that 
wi'uld  be  made  to  implement  this 
legislation.  The  Census  Bureau  also 
proposes  to  amend  the  FTSR  to  specif\- 
how  electronic  export  information  is 
identified  on  the  manifest  by  mode  of 
transportation  and  define  the  carrier's 
responsibilities.  In  additi(m  to 
proposing  regulatums  on  the  provisions 
for  the  mandatory  filing  via  the  AES, 
this  Notice  of  Proposed  Rulemaking 
proposes  to  amend  §§30.63  (14)-(21)  to 
collect  additional  data  through  the  AES 
t(j  meet  the  State  Department's 
requirements  Finally,  this  notice 
proposes  to  add  to  the  paper  SED  the 
recjuirement  to  enter  the  freight 
forwarder's  Employer  Identification 
Number  (EI.N)  when  required.  This 
requirement  applies  to  filers  who  are 
not  recjuired  to  file  through  AES  and 
who  choose  to  file  a  paper  SED.  rather 
than  filing  voluntarily  through  .\ES. 

One  additional  revision  the  Census 
Bureau  proposes  for  the  FTSR  is  the 
removal  of  AES  Filing  Option  3.  Option 
3  allows  the  filer  to  provide  partial  pre- 
departure  information  and  complete 
information  five  (5)  working  days  from 
the  date  of  exportation.  The  Census 
Bureau  identified  four  (4)  specific 
reasons  for  making  Option  3  inactive. 
OptKjn  3  has  shown  to  be  underutilized 
by  the  .AES  filers.  Option  3  filers  have 
frequently  shown  noncompliance  with 
tunelv  filing  for  both  the  pre-departure 
and  post  departure  filings  and. 
therefore,  the  data  collected  are  often 
incomplete  and  inaccurate  because  of 
missing  post  departure  filings.  Lastly. 
Option  3  has  shown  to  be  a  burden  by 
requiring  filers  to  transmit  twice  for  one 
shipment.  Of  the  734,916  total  average 
.\ES  shipment  transactions  collected  per 
month.  Option  3  filings  average  only 
28,739  or  3.9  percent.  Additionally,  of 
the  5,000  plus  AES  filers,  only  53  filers 
are  using  Option  3  and  of  those,  only  7 
use  Option  3  exclusively. 


The  mandaton.'  compliance  date  for 
these  regulatory'  requirements  would  be 
90  davs  after  issuance  of  any  final  rule. 

Program  Requirements 

In  order  to  comply  with  the 
requirements  of  Pub.  L.  106-113.  the 
Census  Bureau  proposes  amending  the 
appropriate  sections  of  the  FTSR  to 
specify  the  requirements  for  the  AES 
mandatory  filing  and  the  revision  to  the 
paper  SED.  For  purposes  of  this  rule,  all 
references  to  filing  mandatory  AES 
shipments  do  not  apply  to  the  paper 

SED. 

The  Census  Bureau  proposes  revising 
the  following  secticms  of  the  FTSR:  (a) 
Section  30.1  to  specify  the  general 
requirements  for  filing  items  identified 
on  the  CCL  and  USML,  that  require  the 
SED,  via  die  AES:  (b)  Section  30.7  to 
add  instructions  for  filing  the  address  of 
the  L;SPPI,  the  freight  forwarders  EIN 
on  the  paper  SED.  the  transportation 
reference  number,  instructions  for  filing 
the  gross  shipping  weight  for  air,  vessel, 
truck  and  rail  modes  of  transportation 
via  paper  and  the  AES  and  delete 
references  to  "marks  and  numbers";  (c) 
Section  30.12  to  specify  the  instructions 
regarding  the  time  and  place  for 
presenting  SED  information;  (d)  Section 
30.21  to  specify  the  departing  carrier's 
responsibility  for  filing  export  and 
manifest  data  via  paper  and  the  AES;  (e) 
Section  30.22  to  specify-  the 
responsibilities  of  the  departing  carrier 
to  deliver  to  the  Customs  Port  Director 
at  the  time  of  exportation,  the  required 
documentation  for  electronically  filed 
items:  (f)  Section  30.23  to  amend  the 
requirements  for  the  pipeline  carrier 
when  the  item  is  identified  on  the  CCL 
or  USML;  (g)  Section  30.60  is  amended 
to  specify  participation  requirements  in 
the  AES;"(h)  Section  30.61  to  specify  the 
electronic  filing  options  required  for 
mandatory  filing  and  to  delete 
references  to  Option  3;  (i)  Section  30.62 
is  amended  to  update  the  specifications 
for  certification,  qualification  and 
standards  for  AES  and  AESDirect;  (j) 
Section  30.63  to  revise  the  requirements 
for  entering  a  USPPI's  profile  in  AES 
and  to  add  data  elements  required  in  the 
AES  to  validate  State  Department's 
Office  of  Defense  Trade  Controls 
((3DTC)  licensed  or  license-exempt 
shipments  and  to  delete  references  to 
Option  3;  (k)  Section  30.65  to  specify 
the  requirements  for  annotating  the 
proper  exemption  legends  when  exports 
are  filed  through  the  AES;  (I)  Section 
30.66  to  specif\'  requirements  as  stated 
in  Section  1252(b)(2)  of  Pub.  L.  106- 
113,  which  pertains  to  record  keeping 
and  documentation  requirements:  (m) 
revise  Appendix  A  to  amend  the 
instructions  for  the  Letter  of  Intent:  (n) 
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revise  Appendix  B  to  delete  references 
to  Option  3  filing  and  to  reserve  it  for 
future  use;  and  (o)  revise  Appendix  C, 
Part  II — Export  Information  Codes  and 
Part  III — License  Codes,  Bureau  of 
Industry  and  Security  Codes  and 
Department  of  State  Codes  to  specify 
additional  license  codes  reqidred  and 
reference  as  to  where  to  locate  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  license  exemption 
citations.  Revise  Part  IV— In-Bond  Code 
to  delete  codes  that  pertain  only  to 
import  shipments.  The  collection  of 
additional  data  items  listed  in  Appendix 
C  has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB). 
The  State  Department  and  the 
Department  of  Treasury  concur  with  the 
provisions  contained  in  this  notice  of 
proposed  rulemaking. 

Rulemaking  Requirements 

Administrative  Procedure  Act 

This  proposed  rule  is  exempt  from  all 
requirements  of  Section  553  of  the 
Administrative  Procedure  Act,  because 
it  deals  with  a  foreign  affairs  function  of 
the  United  States  (5  U.S.C.  553(a)(1)). 
However,  this  rule  is  being  published  as 
a  proposed  rule  with  an  opportimity  for 
public  comment,  because  of  the 
importance  of  the  issues  raised  by  this 
rulemaking. 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  action  requires  that 
exporters  file  export  information 
through  the  AES  for  items  identified  on 
the  CCL  and  USML  that  currently 
require  the  SED.  Currently,  85  percent 
of  all  export  transactions  are  voluntarily 
filed  electronically  and  the  remaining 
15  percent  are  filed  on  paper  SEDs. 

Based  on  year  2000  data,  the  Census 
Bureau  estimates  there  were  128.000 
exporters  who  were  considered  small 
entities  under  the  Small  Business  Act— 
because  they  had  less  than  500 
employees — and  that  filed  one  or  more 
export  shipments.  Of  these  128,000 
exporters,  90  percent  used  a  forwarding 
agent  to  file  export  documentation,  the 
SED,  on  their  behalf.  Although,  it  is  not 
possible  to  determine  how  many  of  the 
128,000  small  businesses  exported 
merchandise  identified  on  the  CCL  or 
the  USML  and  that  are  currently 
required  to  file  an  SED,  the  Census 
Bureau  anticipates  that  the  new 
requirement  would  not  significantly 
affect  the  small  businesses  who  must 


now  file  through  AES.  It  is  unlikely  diat 
the  regulations  that  require  mandatory 
use  of  AES  to  file  export  information 
would  affect  a  substantial  number  of 
small  entities  because  90  percent  of  all 
exporters  who  are  considered  small 
entities  already  use  a  forwarding  agent 
to  file  export  documentation. 

In  addition,  those  small  exporters  that 
do  not  currently  use  a  forwarding  agent 
to  file  export  documentation  will  not  be 
significantly  impacted  by  this 
regulation.  We  can  safely  assume  that 
small  businesses  involved  in  exporting 
items  on  the  CCL  and  USML  are 
electronically  sophisticated,  and  would 
have  access  to  a  computer  and  the 
Internet.  The  Census  Bureau  has 
provided  a  ft-ee  Internet-based  system, 
AESDirect,  especially  for  small 
businesses  to  submit  their  export 
information  electronically.  The 
implementation  of  AESDirect  was  the 
primary  criteria  required  in  order  for 
Section  1252  of  Pub.  L.  106-113  to 
become  effective.  Therefore,  it  is  not 
necessary  for  small  businesses  to 
purchase  software  for  this  task.  Small 
businesses  currently  filing  paper  and 
who  will  now  be  required  to  file 
electronically  will  be  able  to  continue  to 
use  their  current  forwarding  agent  who 
will  be  required  to  file  the  export 
information  electronically  on  their 
behalf  or  the  exporters  can  use 
AESDirect  and  file  direcdy  for 
themselves. 

Executive  Orders 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  It  has  been  determined 
that  this  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  under  Executive  Order 
13132. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
current,  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA,  44  U.S.C. 
Chapter  35,  OMB  approved  on  April  26, 
2002,  with  control  number  0607-0512, 
the  collection  of  all  information 
associated  with  the  AES  and  SED  under 
this  rule.  We  estimate  that  each 
electronic  SED  will  take  approximately 
3  minutes  to  complete;  we  estimate  that 
each  paper  SED  will  take  approximately 
11  minutes  to  complete. 


List  of  Subfects  in  15  CFR  Part  30 

Economic  statistics.  Foreign  trade. 
Exports,  Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  Part  30  be 
amended  as  follows: 

PART  30— FOREIGN  TRADE 
STATISTICS 

1.  Revise  the  authority  citation  for 
part  30  to  read  as  follows: 

Authority:  5  U.S.C.  ;J01:  13  U.S.C.  301- 
307;  Reorganization  Plan  No.  5  of  1950  (3 
CFR  1949-1953  Comp..  1004);  and 
Department  of  Commerce  Organization  Order 
No.  35-2A.  July  22.  1987.  as  amended. 


PART  30— (AMENDED] 

2.  In  Part  30,  revise  all  references  to 
the  "Bureau  of  Export  Administration  " 
to  read  the  "Bureau  of  Industry  and 
Security"  and  revise  all  reference  to 
"BXA"  to  read  'BIS." 

3.  Revise  the  heading  of  Subpart  A  to 
read  as  follows: 

Subpart  A— General  Requirements— 
U.S.  Principal  Party  In  Interest 

4.  Amend  §  30.1  to  revise  all 
references  to  "exporters  or  their 
authorized  agents"  to  read  "U.S. 
principal  party  in  interest  or  the 
authorized  agent."  in  paragraph  (a). 
revise  paragraph  (h)  and  paragraph  (c)  to 
read  as  follows: 

§  30.1     General  statement  of  requirement 
for  Shipper's  Export  Declarations. 

***** 

(b)  Export  information  that  is  required 
to  be  filed  for  items  identified  on  the 
Commerce  Control  List  (CCL)  of  the 
Export  Administration  Regulations 
(EAR)  (15  CFR  Supplement  No.  1  to  Part 
774)  or  the  U.S.  Munitions  List  (USML) 
of  the  International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR,  part  121)  is 
to  be  filed  electronically  through  AES. 
This  requirement  to  file  information  via 
AES  applies  to  those  items  that  require 
a  Shipper's  Export  Declaration. 
Exemptions  from  these  requirements 
and  exceptions  to  some  of  the 
provisions  of  these  regulations  for 
particular  types  of  transactions  are 
found  in  subparts  C  and  D  of  this  part. 

(c)  In  lieu  of  filing  paper  SEDs  as 
provided  elsewhere  in  this  Section,  the 
U.S.  principal  party  in  interest  or  the 
authorized  agent  is  required  to  file 
shippers'  export  information,  when 
required,  electronically  through  the  AES 
for  the  export  of  items  identified  on  the 
CCL  of  die  EAR  (15  CFR  Supp.  No.  1  to 
part  774)  or  the  USML  of  the  ITAR  (22 
CFR,  part  121)  as  provided  for  in 
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subpart  E  ot  thi.s  part.  Electronic  F.lmg 
Requirement-Shippers  Export 
Information.  Information  for  items 
identified  on  the  LSML.  including  those 
exported  under  an  export  license 
exemption,  must  be  filed  electnmicallv 
pnor  to  export,  unless  exempted  from 
the  SED  filing  requirement  bv  the  Stat.. 
Department   For  State  Department 
USML  shipments,  refer  to  the 
International  Traffic  in  ^^ms 
Regulations  (22  CFR.  parts  12Q-1J0)  for 
State  Department  requirements 
concerning  the  AES  exemption  legend 
and  filing  time  requirements  The  U.^. 
principal  party  in  interest  or  the 
authorized  agent  filing  SEDs  for  the 
export  of  Items  not  on  the  CCA,  or  tht 
USML  have  the  option  of  filing  this^ 
information  electronically  as  provided 
for  in  subpart  E  of  this  part. 
5.  Amend  §30.7  as  follows: 
a.  Add  paragraph  (d)(3). 
b  Revise  the  first  sentence  ot 

paragraph  (e).  ,  . 

L.  Remove  and  reserve  paragraph  (k). 

d  Revise  paragraphs  (j)  and  (o). 

e.  Add  a  sentence  after  the  second 
sentence  in  paragraph  (1). 

The  additions  and  revisions  read  as 

fullo-.vs 

§30.7     Information  required  on  Shipper  s 

Expert  Declaration. 


Id) 


(jl  Transportation  Reference  Number 
Enter  the  Transportation  Reference 
Number  as  follows: 

(1)  Vessel  Shipments.  Report  the 
booking  number  for  all  sea  shipments. 
The  booking  number  is  the  reservation 
number  assigned  bv  the  carrier  to  hold 
space  on  the  vessel  for  cargo  being 

'""Pl'^iJ  STiJPmenfs  Report  the  master 
air  wavbill  number  for  all  air  shipments. 
The  air  wavbill  number  is  the 
reservation  number  assigned  by  the 
carrier  to  hold  space  on  the  .iirplane  for 

lading  (BOD  number  for  all  rail 
shipments.  The  BOL  number  is  the 
reservation  number  assigned  by  the 
carrier  to  hold  space  on  the  rail  car  for 
cargo  being  exported, 

U)  Truck  Shipments.  Report  the 
Freight  or  Pro  Bill  number  for  all  truck 
shipments.  The  Freight  or  Pro  Bill 
number  is  the  number  assigned  by^the 
carrier  t..  hold  space  on  the  truck  for 
cargo  being  exported.  The  Freight  or  Pro 
BiUnumber  correlates  to  a  bill  of  lading 
number,  air  wavbill  number  or  Trip 
number  for  multi-modal  shipments, 
(k)  I  Reserved! 

(1)  *    •   *  Include  marks,  numbers  or 
i.lher  identification  shown  on  packages 
and  the  number  and  kinds  of  packages 
[i  e    boxes,  barrels,  baskets,  bales,  etc.). 


(3)  Address  Inumber.  stre^-t.  citv 
,tate  ZipCodeloftheL-SPPi\n^\ 
export  transactions,  the  USPPl  shall 
report  the  address  l(x;ation  from  which 
the  merchandise  actuallv  starts  its 
,„urnev  to  the  port  of  export.  For 
example,  a  Shippers  Export  Declaration 
covering  merchandise  laden  aboard  a 
truck  at  a  warehouse  in  f.eorgia  for 
transport  to  Florida  for  loading  onto  a 
vessel  for  export  to  a  foreign  country 
shall  show  the  address  of  the  warehouse 
in  Georgia.  If  the  USPPl  does  not  have 
a  facilitv  (processing  plant,  warehouse 
or  distribution  center,  retail  outlet,  etc) 
at  the  location  from  which  the  goods 
began  their  export  journev.  report  the 
USPPl  address  from  which  the  export 
was  dirtK;ted  For  shipments  of  multiple 
origins  reported  on  a  single  SED.  report 
the  address  from  which  the  greatest 
value  begins  its  export  journey  or,  it 
such  information  is  not  known  at  the 
tune  of  export,  the  address  from  which 
the  export  is  directed. 

(e)  Forv,ardinii  or  other  a^ent   1  he 
name,  address,  and  Employer 
Identification  Number  (EIN)  or  Social 
Security  Number  (SSN)  of  the  dulv 
authorized  forwarding  or  other  agent  (it 
anv)  of  a  principal  party  '" 'n»«^«' "}"'' 
be  recorded  where  required  on  the  ShU 
or  AES  record.  *    "    * 


(„)  Gross  (shipping]  weight.  Enter  the 
gross  shipping  weight  in  kilograrris  on 
the  SED  or  the  .\ES  record,  including 
the  weight  of  containers,  for  air,  vessel, 
truck,  and  rail  methods  of 
transportation.  However,  for 
containerized  cargo  in  lift  vans,  cargo 
vans,  or  similar  substantial  outer 
containers,  the  weight  of  such 
containers  should  not  be  includec^  in  the 
gross  weight  of  the  commodities.  If  the 
gross  shipping  weight  information  is  not 
available  for  individual  Schedule  B 
items  because  commodities  covered  by 
more  than  one  Schedule  B  number  are 
contained  in  the  same  shipping 
container,  approximate  shipping 
weights  should  be  used  for  each 
Schedule  B  item  in  the  container.  The 
total  estimated  weights  must  equal  the 
actual  shipping  weight  of  the  entire 
container  or  containers  and  contents. 


*  «  " 

6.  Revise  §  30.12  to  read  as  follows: 

§  30. 1 2    Time  and  place  for  presenting  the 
SED  or  Exemption  Legends. 

The  following  conditions  govern  the 
time  and  place  to  present  paper  SEDs  or 
the  AES  transaction  identification 
number  that  identifies  the  electronic 
record.  It  is  the  dutv  of  the  principal 
partv  in  interest  or  the  authorized  agent 


to  deliver  the  required  number  of  copies 
of  the  SED  or  the  exemption  legends 
when  the  cargo  is  tendered  to  the 
exporting  carrier.  Information  on  items 
identified  on  the  Commerce  Control  List 
(CCL)  of  the  EAR  (15  CFR  Supp.  No.  1 
to  part  774)  or  the  U.S.  Munitions  List 
(USML)  of  the  International  Traffic  in 
Arms  Regulations  IITAR)  (22  CFR,  Part 

m)  that  require  an  SED,  must  be  filed 
through  the  AES.  Information  for  items 
identified  on  the  USML,  including  those 
exported  under  an  export  license 
exemption,  must  be  filed  electronically 
prior  to  export,  unless  exempted  ft-om 
the  SED  filing  requirements  by  the  State 
Department.  For  State  Department 
USML  shipments,  refer  to  the  ITAK  (22 
CFR,  Parts  120-130)  for  more  specihc 
requirements  concerning  the  AES 
exemption  legend  and  filing  time 
requirements.  Failure  of  the  US. 
principal  party  in  interest  or  the 
authorized  agent  of  either  the  U.S. 
principal  partv  in  interest  or  foreign 
principal  partv  in  interest  to  comply 
with  these  requirements  constitutes  a 
violation  of  the  provisions  of  these 
regulations,  and  renders  such  principal 
party  or  the  authorized  agent  subject  to 
the  penalties  provided  for  in  §  30.95  ot 
this  part. 

(a)  Postal  Exports.  SEDs  for  exports  of 
items  being  sent  by  mail,  as  required  in 
S  30  1  of  this  part,  shall  be  presented  to 
ihe  postmaster  with  the  packages  at  the 
time  of  mailing. 

(b)  Pipeline  Exports.  SEDs  for  exports 
being  sent  bv  pipeline  are  not  required 
to  be  presented  prior  to  exportation: 
however,  they  are  required  to  be  filed 
within  four  (4)  working  days  after  the 
end  of  each  calendar  month.  These 
SEDs  must  be  filed  with  the  Customs 
Port  Director  having  jurisdiction  for  the 
pipeline,  and  the  filer  must  deliver  the 
SED  in  the  number  of  copies  specified 
in  §  30.5  of  this  part  to  cover  exports  to 
each  consignee  during  the  calendar 
month. 

(c)  Exports  bv  other  methods  of 
transportation.  For  exports  sent  other 
than  by  mail  or  pipeline,  the  required 
number  of  copies  of  SEDs  as  prescribed 
in  §  30.5  of  this  part  shall  be  delivered 
to  the  exporting  carrier  when  the  cargo 
is  tendered  to  the  exporting  carrier. 

(d)  Exports  Filed  Via  AES.  For  exports 
filed  through  the  AES,  it  is  the  duty  of 
the  U  S.  principal  party  in  interest  or 
the  authorized  agent  to  deliver  to  the 
exporting  carrier,  the  AES  exemption 
legends  as  provided  for  in  §  30  65  of  this 
p^  or  22  CFR  (parts  120-130)  of  the 
ITAR  when  the  cargo  is  tendered  to  ttie 
exporting  carrier. 


Subpart  B— General  Requirements- 
Exporting  Carriers 

7.  Revise  §  30.21  to  read  as  follows: 

§  30^1     Raquiramants  for  the  filing  of 
manifests. 

Carriers  transporting  merchandise  via 
vessel,  aircraft,  or  rail  are  required  to 
file  an  outbound  manifest  (along  with 
the  required  SEDs,  supporting 
documentation  and/or  the  exemption 
statement)  to  the  Customs  Port  Director 
at  the  port  of  exportation.  Outbotmd 
vessel  manifests  may  be  filed  via  paper 
or  electronically  through  the  vessel 
transportation  module,  a  component  of 
the  AES,  as  provided  in  U.S.  Customs 
Service  Regulations,  19  CFR  4.63  and 
4.76.  SEDs  may  be  filed  via  paper  or 
electronically  via  the  AES. 

(a)  Paper  SED— paper  manifest.  If 
filing  paper  SEDs  and  paper  manifest, 
attach  the  copies  of  the  SEDs  to  the 
manifest.  For  each  item  of  cargo,  the 
Transportation  Reference  Number  on 
the  SED  covering  the  item  must  be 
shown  on  the  manifest. 

(b)  Paper  SED— electronic  manifest.  If 
filing  paper  SEDs  and  the  electronic 
outbound  vessel  manifest,  carriers  are 
responsible  for  submitting  paper  SEDs 
directly  to  the  Customs  Port  Director. 

(c)  Electronic  SED— paper  manifest.  If 
filing  the  electronic  SED  and  paper 
outboimd  manifest,  carriers  must 
annotate  the  outbound  manifest  with 
the  appropriate  AES  exemption  legends 
as  provided  in  §  30.65  of  this  part. 

(d)  Electronic  SED  and  manifest.  If 
filing  the  SED  information  and 
outbound  vessel  manifest  electronically 
through  the  AES,  the  carrier  must 
adhere  to  the  instructions  specified  in 
U.S.  Customs  Regulations,  19  CFR,  4.76 
and  §  30.60  of  this  Part  and  transmit  the 
appropriate  exemption  legend  as 
provided  in  §  30.65  of  this  part. 

(e)  When  an  SED  is  not  required.  If  an 
item  does  not  require  a  SED,  the  proper 
exemption  legend  must  be  annotated  on 
the  outboimd  manifest  or  other 
appropriate  commercial  documents  as 
provided  in  §  30.50  of  this  Part. 

(f)  Exports  to  Puerto  Rico.  When  filing 
paper  manifests  for  shipments  bom  the 
United  States  to  Puerto  Rico,  the 
manifest  shall  be  filed  with  the  Customs 
Port  Director  where  the  merchandise  is 
unladen  in  Puerto  Rico. 

(1)  Vessels.  Vessels  transporting 
merchandise  as  specified  in  §  30.20  of 
this  part  (except  vessels  exempted  by 
paragraph  (e)(4)  of  this  section)  shall  file 
a  complete  Caigo  Declaration  Outward 
With  Commercial  Forms,  Customs  Form 
1302-A.  In  addition,  vessel  carriers  are 
required  to  perform  the  following: 

(i)  Bunker  fuel.  Vessel  manifest 
(including  vessels  carrying  bunker  fuel 


to  be  laden  aboard  vessels  on  the  high 
seas)  clearing  for  foreign  countries  shall 
show  quantities  and  values  of  bunker 
fuel  taken  aboard  at  that  port  for  fueling 
use  of  the  vessel,  apart  from  such 
quantities  as  may  have  been  laden  on 
vessels  as  cargo. 

(ii)  Coal  and  Fuel  Oil.  The  quantity  of 
coal  shall  be  reported  in  metric  tons 
(2240  poimds),  and  the  quantity  of  fuel 
oil  shall  be  reported  in  barrels  of  158.98 
liters  (42  gallons).  Fuel  oil  shall  be 
described  in  such  manner  as  to  identify 
diesel  oil  as  distinguished  from  other 
types  of  fuel  oil. 

(2)  Aircraft.  Aircraft  transporting 
merchandise  as  specified  in  §  30.20  of 
this  part,  shall  file  a  complete  manifest 
on  Customs  Form  7509,  as  required  in 
U.S.  Customs  Regulations,  19  CFR 
122.72  through  122.76.  All  the  cargo  so 
laden  shall  be  listed  and  shall  show,  for 
each  item,  the  air  waybill  number  or 
marks  and  numbers  on  packages,  the 
niunber  of  packages,  and  the  description 
of  the  goods. 

(3)  Rail  carriers.  Rail  carriers 
transporting  merchandise  as  specified  in 
§  30.20  of  this  Part  shall  file  a  car 
manifest.  Such  manifest  shall  be  filed 
with  the  Customs  Port  Director  at  the 
port  of  exportation,  giving  the  marks 
and  numbers,  the  name  of  the  shipper 
or  consignor,  description  of  goods  and 
the  destination  thereof  The  manifest 
may  be  a  waybill,  or  copy  thereof,  or  a 
copy  of  the  manifest  prepared  for 
foreign  customers. 

(4)  Carriers  not  required  to  file 
manifests.  Carriers  other  than  vessels, 
aircraft,  and  rail  carriers,  or  vessels 
under  5  net  tons  engaged  in  trade  with 
a  foreign  coimtry  other  than  by  sea  are 
not  required  to  file  manifests.  Vessels 
specifically  exempted  fi^m  entry  by 
section  441  of  the  Tariff  Act  of  1930  are 
exempt  bom  filing  manifests.  Carriers 
exempted  from  filing  manifests  are 
required,  upon  request,  to  present  to  the 
Customs  Port  Director  regulatory  SED 
exemption  legends  or  AES  exemption 
legends.  Failure  of  the  carrier  to  do  so 
constitutes  a  violation  of  the  provisions 
of  these  regulations,  and  renders  such 
carrier  subject  to  the  penalties  provided 
for  in  §  30.95  of  this  part. 

8.  Amend  §  30.22  by  adding  a 
sentence  to  the  end  of  paragraph  (a), 
adding  a  sentence  after  the  first  sentence 
in  paragraph  (b),  and  adding  paragraph 
(f)  to  read  as  follows: 

§  30.22  Itoquirements  for  the  filing  of 
Shipper's  Export  Declarations  or  AES 
Exemption  Legends  by  departing  carriers. 

(a)  *   *   *  When  the  export 
information  for  a  shipment  is  filed  via 
the  AES,  the  carrier  is  responsible  for 
presenting  the  proper  AES  exemption 


legend  as  provided  in  §  30.65  of  this 
part  and  the  ITAR  (22  CFR  part  121)  for 
U.S.  Munitions  List  (USML)  shipments, 
(b)  *   *   *  If  the  export  information  is 
filed  electronically  via  the  AES,  the 
carrier  is  responsible  for  providing  the 
Customs  Port  Director  at  the  port  of 
exportation  with  the  proper  AES 
exemption  legend  as  provided  in  §  30.65 
of  this  part  and  the  ITAR  (22  CFR,  part 
121)  for  U.S.  Munitions  List  (USML) 
shipments. 
»        *        *        »        * 

(f)  Information  on  items  identified  on 
the  Commerce  Control  List  of  the  EAR 
(15  CFR  Supp.  No.  1  to  part  774)  or  the 
U.S.  Munitions  List  of  the  ITAR  (22  CFR 
part  121)  that  require  an  SED,  must  be 
filed  through  AES.  The  exporting  carrier 
must  not  accept  paper  SEDs  or  cargo 
that  does  not  have  the  appropriate  AES 
filing  exemption  legend  as  set  forth  in 
§  30.65  of  this  part  and  the  ITAR  (22 
CFR  part  121)  for  U,S,  Munitions  List 
(USML)  shipments.  Acceptance  of  paper 
SEDs  or  cargo  without  the  appropriate 
exemption  legend  constitutes  a  violation 
of  the  provisions  of  these  regulations, 
and  renders  such  carrier  subject  to  the 
penalties  provided  for  in  §  30.95  of  this 
part. 
*        *        *        •        « 

9.  Amend  §  30.23  by  adding  a 
sentence  to  the  end  of  the  paragraph  to 
read  as  follows: 

§  30.23    Requirements  for  the  filing  of 
Shipper's  Export  Declarations  by  pipeline 
carriers. 

*   *   *  If  the  merchandise  transported 
by  pipeline  is  identified  on  the 
Commerce  Control  List  of  the  EAR  (15 
CFR  Supplement  No.l  to  part  774)  or 
the  U.S.  Munitions  List  of  the  ITAR  (22 
CFR,  part  121),  and  requires  an  SED,  the 
data  regarding  the  shipment  must  be 
filed  electronically  through  the  AES. 

Suijpart  E— Electronic  Rling 
Requirements— Shipper's  Export 
Information 

10.  Amend  30.60  to  revise  paragraph 
(a)  to  read  as  follows: 

§  30.60    General  requirements  for  filing 
export  and  manifest  data  electronically 
using  the  Automated  Export  System. 

***** 

(a)  Participation.  Filing  using  the  AES 
is  mandatory  for  those  items  identified 
on  the  Commerce  Control  List  (CCL)  of 
the  EAR  (15  CFR  Supplement  No.  1  to 
part  774)  or  the  U.S.  Mimitions  List 
(USML)  of  the  ITAR  (22  CFR.  part  121). 
You  are  only  required  to  file 
information  via  AES  for  those  items  that 
require  a  Shipper's  Export  Declaration. 
All  other  participation  in  the  AES  in 
voluntary.  Information  for  items 
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identifitni  on  tiu-  VX.l.  or  the  L  SMI,  fiied 
via  AKS  must  be  filed  bv  the  U.S. 
principal  party  in  interest  or  the 
authorized  agent  A  Data  Fntrv  Tenter, 
service  center,  or  port  aiithoritv  mav 
transmit  an  AES  record  for  C.C.L  or 
I'SML  Items.  ( ompleted  b\  the  U.S. 
prin(  ipal  partv  in  interest  or  the 
authorized  agent,  vvithimt  obtaining  a 
power  of  attornev  or  written 
authorization  A  Data  Kntrv  Center, 
service  center,  or  port  authoritv  must 
have  a  power  of  attorney  or  written 
authorization  from  the  U.S.  principal 
partv  in  interest  or  foreign  principal 
part\  in  interest  if  it  c;onipletes  anv 
export  information  in  AKS  for  C.CL  or 
USML  shipments  Companies  mav  also 
buy  a  software  package  designed  bv  an 
AES  certified  software  vendor  Certified 
trade  participants  (filing  agents)  can 
transmit  to  and  receive  data  from  the 
AES  p>rtaining  to  merchandise  being 
exported  from  the  United  States. 
Participants  in  the  AES  proc{?ss.  wht) 
mav  apply  for  AES  certification. 
includeU.S  principal  parties  in  interest 
or  the  authorized  agents.  (  arriers.  ncm- 
vessel  operating  common  carriers 
(NVOCC),  ct)nsolidators,  port 
authorities.  sf)ftware  vendors,  or  service 
centers.  Once  becoming  certified,  an 
AES  filer  (filing  agent)  must  agree  to 
stay  in  complt?te  complianc  e  with  all 
export  rules  and  regulatiiiii.-> 
***** 

11  Amend  ijMOfil  to  revise  the 
introductorv  text,  remove  paragraph  (b). 
and  redesignate  paragraph  (c)  as 
paragraph  fb)  to  read  as  follows: 

§  30.61     Electronic  filing  options. 

As  an  alternative  to  filing  paper 
Shippers  Export  Declaration  forms 
(Option  1).  two  electronic  filing  options 
(Option  2  and  4)  for  transmitting 
shipper's  export  information  are 
available  to  U.S.  principal  parties  or  the 
authorized  filing  agent.  The  electronic 
filing  Option  4  takes  into  account  that 
complete  information  con(  erning  export 
shipments  is  not  alwavs  avail<»ble  prior 
to  exportation.  Information  on  the 
export  of  items  identified  on  the 
Commerce  Clontrol  List  of  the  EAR  (15 
CFR  Supplement  No   1  to  part  774)  or 
the  US.  Munitions  List  of  the  ITAR  (22 
CFR.  part  121)  that  require  an  SED  can 
be  filed  using  Options  2  or  4  flption  4 
may  only  be  used  when  the  appropriate 
licensing  agency  has  granted  the  U.S. 
principal  party  in  interest  or  the 
authorized  agent  authorization  to  use 
this  option  The  available  AES 
electronic  filing  options  are  as  follows: 
*         *         •         •         « 

12  Revise  §  30.62  to  read  as  follows: 


§  30.62     AES/'AESDirect  Certification, 
qualification,  and  standards. 

Certification  for  AES  filing  will  applv 
to  the  US  principal  party  in  interest, 
authorized  forwarding  agent,  carrier, 
non-vessel  operating  common  carriers 
(.NV'()("C).  consolidator,  port  authoritv, 
software  vendor,  or  service  center 
transmitting  export  information 
electronically  using  the  AES. 

(a)  AES  Ctirtification  Process. 
Applicants  interested  in  AES  filing  must 
submit  a  Letter  of  Intent  to  the  Census 
Bureau  in  accordance  with  the 
provisions  contained  in  *?  ;t().r)0. 
Customs  and  the  Census  Bureau  will 
assign  t  lient  representatives  to  work 
with  the  applicant  to  prepare  them  for 
AES  certification.  The  AES  applicant 
must  perform  an  initial  two-part 
( ()mmunic;ati()n  test  to  ascertain 
whether  the  applicant's  svstem  is 
capable  of  both  transmitting  data  to.  and 
receiving  data  from,  ihe  AES.  The 
applicant  must  demonstrate  specific 
svstem  application  capabilities.  The 
capahilitv  to  correctly  handle  these 
svstem  applications  is  the  prerequisite 
to  certification  for  participation  in  the 
AES.  The  applicant  must  successfullv 
transmit  the  AES  certification  test.  The 
Customs'  and  Census  Bureau's  client 
representatives  provide  assistance 
during  (  ertification  testing.  These 
represtMitatives  make  the  sole 
determination  as  to  whether  or  not  the 
applu  ant  qualifies  for  certification. 
Upon  successful  ccjmpletion  of 
certification  testing,  the  applicant's 
status  is  moved  from  testing  mode  to 
operational  mode.  U'pon  certification, 
the  filer  will  be  required  to  maintain  an 
acceptable  level  of  performance  in  AES 
filings.  The  certified  AES  filer  may  be 
retiuired  to  repeat  the  certification 
testing  process  at  any  time  to  ensure 
that  operational  standards  for  quality 
and  volume  of  data  are  maintained.  The 
Census  Bureau  will  provide  the  certified 
AES  filer  with  a  certification  letter  after 
the  applicant  has  been  approved  for 
operational  status.  The  certification 
letter  will  include: 

(1)  The  date  that  filers  may  begin 
transmitting  "live"  data  electronically 
using  AES; 

(2)  Reporting  instructions:  and 

(3)  Examples  of  the  required  AES 
exemption  legends. 

(b)  AESDirect  Cfiiification  process. 
Applicants  interested  in  AESDirect 
filing  must  complete  the  online 
AESDiivct  registration  form.  After 
submitting  the  registration,  an 
AESD/rerf  filing  account  is  created  for 
the  filing  company.  The  applicant  will 
rtH,eive  separate  e-mails  providing  an 
AESDirect  user  name,  temporarv 
administrator  code,  and  temporary 


password.  The  filer  uses  the  temporarv 
administrator  code  to  create  a 
permanent  administrator  code  that 
allows  the  user  to  create  a  permanent 
password.  The  user  name  and  new 
permanent  password  will  allow  the  filer 
to  complete  a  certification  quiz.  Upon 
passing  the  quiz,  notification  by  e-mail 
will  be  sent  when  an  account  is  fullv 
activated  for  filing  via  AESDirect.  Print 
the  page  congratulating  the  filer  on 
passing  the  quiz  for  retention  purposes. 
The  activation  notice  will  specify  which 
AES  filing  status  the  account  has  been 
authorized. 

(c)  Filing  ugent  certification.  Once  an 
authorized  filing  agent  has  successfully 
completed  the  C€?rtification  process,  the 
U.S.  principal  party  in  interest  using 
that  agent  does  not  need  further  AES 
certification.  The  certified  filing  agent 
must  have  a  properly  executed  power  of 
attorney,  a  written  authorization  from 
the  U.S.  principal  party  in  interest  or 
foreign  principal  party  in  interest,  or  a 
SED  signed  by  the  U.vS.  principal  partv    ^ 
in  interest  to  transmit  their  data 
electronically  using  the  AES.  The  U.S. 
principal  party  in  interest  or  authorized 
agent  that  utilizes  a  service  center  or 
port  authority  must  complete 
certification  testing,  unless  the  service 
center  or  port  authority  has  a  formal 
power  of  attorney  or  written 
authorization  from  the  U.S.  principal 
party  in  interest  to  file  the  export 
information  on  behalf  of  the  U.S. 
principal  party  in  interest. 

(d)  AES  filing  standards.  The  certified 
AES  filers  data  will  be  monitored  and 
reviewed  for  quality,  timeliness,  and 
cov(?rage.  The  Census  Bureau  will  notifv 
the  AES  filer  if  the  filer  fails  to  maintain 
an  acceptable  level  of  quality, 
timeliness,  and  coverage  in  the 
transmission  of  export  data  or  fail  to 
maintain  compliance  with  Census 
Bureau  regulations  contained  in  this 
Section.  The  Census  Bureau,  if 
necessary,  will  take  appropriate  action 
to  correct  the  specific  situation(s).  In  the 
case  of  AESD/rerf,  when  submitting  a 
registration  form  to  AESDirect.  the 
registering  company  is  certifying  that 
they  will  be  in  compliance  with  all 
applicable  laws  and  regulations.  This 
includes  complying  with  the  following 
security  requirements: 

(1)  AESDirect  user  names  and 
passwords  are  to  be  neither  written 
down  nor  disclo.sed  to  any  unauthorized 
user  or  any  persons  outside  of  the 
registered  company.  Filers  must  change 
passwords  for  security  purposes  when 
prompted  to  do  so. 

(2)  Registered  companies  are 
responsible  for  those  persons  having  a 
user  name  and  password.  If  an 
employee  with  access  to  the  user  name 
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and  password  leaves  the  company  or 
otherwise  is  no  longer  an  authorized 
user,  the  company  must  change  the 
password  and  user  name  in  the  system 
and  must  do  so  immediately  in  order  to 
ensure  the  int^rity  and  confidentiality 
of  Title  13  data. 

(3)  Antivirus  software  must  be 
installed  and  set  to  run  automatically  on 
all  computers  that  access  AESDirect.  All 
AESDirect  registered  companies  will 
maintain  subscriptions  with  their 
antivirus  software  vendor  to  keep 
antivirus  lists  current.  Registered 
companies  are  responsible  for 
performing  full  scans  of  these  systems 
on  a  regular  basis  and  eliminating  any 
virus  contamination.  If  the  registered 
company's  computer  system  is  infected 
with  a  virus,  the  company  should 
refrain  from  using  AESDirect  until  it  is 
virus  free.  Failure  to  comply  with  these 
requirements  will  result  in  immediate 
loss  of  privilege  to  use  AESDirect  until 
the  registered  company  can  establish  to 
the  satisfaction  of  the  Census  Bureau's 
Foreign  Trade  Division  Computer 
Security  Officer  that  the  company's 
computer  systems  accessing  AESDirect 
is  virus  free. 

13.  Amend  §  30.63  by  revising 
paragraph  {a)(l).  (b)(ll),  {b)(13),  and  (c), 
and  by  adding  paragraphs  (b)(14) 
through  (b)(21)  to  read  as  follows: 
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(ii)  Air  Shipments.  Report  the  master 
air  way  bill  number  for  all  air 
shipments.  The  air  waybill  number  is 
the  reservation  number  assigned  by  the 
carrier  to  hold  space  on  the  airplane  for 
cargo  being  exported. 

(iii)  Rail  Shipments.  Report  the  bill  of 
lading  (BOL)  number  for  all  rail 
shipments.  The  BOL  number  is  the 
reservation  number  assigned  by  the 
carrier  to  hold  space  on  the  rail  car  for 
cargo  being  exported. 

(iv)  Truck  Shipments.  Report  the 
Freight  or  Pro  Bill  number  for  all  truck 
shipments.  The  Freight  or  Pro  Bill 
niunber  is  the  number  assigned  by  the 
carrier  to  hold  space  on  the  truck  for 
cargo  being  exported.  The  Freight  or  Pro 
Bill  number  correlates  to  a  bill  of  lading 
number,  air  waybill  number  or  Trip 
number  for  multi-modal  shipments. 


§  30.63    Information  rsqulrad  to  be  raportad 
•tectronically  ttirough  AES  ((tata  atamants). 

(a)*   *  * 

{I)  U.S.  Principal  Party  in  Interest 
(USPPD/USPPI  idenUfication  V)  Name 
and  address  of  the  USPPI.  For  details  on 
the  reporting  responsibilities  of  USPPIs, 
see  §  30.4  and  §  30.7  (d)(1).  (2).  (3).  and 
(e). 

(ii)  USPPIs  profile.  The  USPPI's 
Employer  Identification  Number  (EIN) 
or  Social  Security  Number  (SSN)  and 
the  USPPI  name,  address,  contact,  and 
telephone  number  must  be  reported 
with  every  shipment.  If  neither  EIN  or 
SSN  is  available  for  the  USPPI.  as  in  the 
case  of  a  foreign  entity  being  shown  as 
the  USPPI  as  defined  in  §  30.7(d),  the 
border  crossing  number,  passport 
niunber,  or  any  other  number  assigned 
by  Customs  is  required  to  be  reported. 
(See  §  30.7(d)(2)  for  a  detailed 
description  of  the  EIN.) 

(b)*  *  * 

(11)  Transportation  Reference 
Number.  Report  the  Transportation 
Reference  Number  as  follows: 

(i)  Vessel  Shipments.  Report  the 
booking  number  for  all  sea  shipments. 
The  booking  number  is  the  reservation 
number  assigned  by  the  carrier  to  hold 
space  on  the  vessel  for  cargo  being 
exported. 


(13)  Filing  option  indicator.  Report 
the  1 -character  filing  option  that 
indicates  Option  2  or  4  filing. 

(14)  Office  of  Defense  Trade  Controls 
(ODTC)  Registration  Number.  The 
number  assigned  by  ODTC  to  persons 
who  are  required  to  register  per  Part  122 
of  the  International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130),  that  has  an  authorization  from 
ODTC  (license  or  exemption)  to  export 
the  article. 

(15)  ODTC  Significant  Military 
Equipment  (SME)  Indicator.  A  term 
used  to  designate  articles  on  the  United 
States  Munitions  List  for  which  special 
export  controls  are  warranted  because  of 
their  capacity  for  substantial  military 
utility  or  capability.  See  section  120,7  of 
the  International  Traffic  in  Arms 
Regulations  (ITAR)  22  CFR  parts  120- 
130,  for  a  definition  of  SME  and  Section 
121.1  for  items  designated  as  SME 
articles, 

(16)  ODTC  Eligible  Party  Certification 
Indicator.  Certification  by  the  U.S. 
exporter  that  the  exporter  is  an  eligible 
party  to  participate  in  defense  trade.  See 
ITAR  22  CFR,  §  120.1(c),  This 
certification  is  required  only  when  an 
exemption  is  claimed. 

(17)  ODTC  USML  Category  Code.  The 
United  States  Munitions  List  category  of 
the  article  being  exported  (22  CFR  part 
121), 

(18)  ODTC  Unit  of  Measure  (ULM). 
This  unit  of  measure  is  the  ULM 
covering  the  article  being  shipped  as 
described  on  the  export  authorization  or 
declared  under  an  ITAR  exemption, 

(19)  ODTC  Quantity.  This  quantity  is 
for  the  article  being  shipped.  The 
quantity  is  the  total  nmnber  of  units  that 
corresponds  to  the  ODTC  Unit  of 
Measure  Code. 

(20)  ODTC  Exemption  Number.  The 
exemption  number  is  the  specific 


citation  from  the  Code  of  Federal 
Regulations  (22  CFR  parts  120—130) 
that  exempts  the  shipment  from  the 
requirements  for  a  license  or  other 
written  authorization  from  ODTC. 

(21)  ODTC  Export  License  Line 
Number.  The  line  number  of  the  State 
Department  export  license  that 
corresponds  to  the  article  being 
exported. 

(c)  Seal  Number.  Optional.  Report  the 
security  seal  number  of  the  seal  placed 
on  the  equipment. 

14.  Revise  §  30.65  to  read  as  follows: 

§  30.65    Annotating  the  proper  exemption 
legends  for  shipments  transmitted 
electronically. 

(a)  Items  identified  on  the  U.S. 
Munitions  List  (USML).  must  meet  the 
predeparture  reporting  requirements 
identified  in  the  ITAR  (22  CFR  Parts 
120-130)  for  the  State  Department 
requirements  concerning  AES 
exemption  legends  and  time  and  place 
of  filing, 

(b)  For  shipments  other  than  USML, 
the  U.S.  principal  party  in  interest  or 
the  authorized  agent  is  responsible  for 
annotating  the  proper  exemption  legend 
on  the  bill  of  lading,  air  waybill,  or 
other  commercial  loading  document  for 
presentation  to  the  carrier  prior  to 
export.  The  carrier  is  responsible  for 
providing  the  proper  exemption  legend 
to  the  Customs  Port  Director  at  the  port 
of  exportation  as  stated  in  §  30.21  of  this 
Part.  The  exemption  legend  will  identify 
that  the  shipment  information  has  been 
accepted  as  transmitted  and 
electronically  filed  using  the  AES.  The 
exemption  legend  must  appear  on  the 
bill  of  lading,  air  waybill,  or  other 
commercial  loading  documentation  and 
the  manifest  and  must  be  clearly  visible 
and  include  either  of  the  following: 

(1)  For  shipments  other  than  USML, 
the  exemption  legend  will  include  the 
statement,  "NO  SED  REQUIRED— AES.  " 
followed  by  the  filer's  identification 
number  and  a  unique  shipment 
reference  number  referred  to  as  the 
"XTN"  or  the  returned  confirmation 
number  provided  by  AES  when  the 
transmission  is  accepted,  referred  to  as 
the  "ITN."  Items  on  the  USML  must 
meet  the  pre-departure  reporting 
requirements  in  the  ITAR  (22  CFR  parts 
102-130). 

(2)  For  U,S,  principal  parties  in 
interest  who  have  been  approved  to 
participate  in  Filing  Option  4,  the 
exemption  statement,  "NO  SED 
REQUIRED— AES4."  followed  by  the 
U,S.  principal  party's  in  interest 
employer  identification  number 
followed  by  the  filer's  identification 
number  if  other  than  the  U.S.  principal 
party  in  interest  files  the  data. 
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15.  Revise  §  30.66  to  read  as  follows: 

§  30.66    Support,  documentation  and 
record  keeping  requirements. 

(a)  Support  ASKAESieicf  nsus.gov  is 
an  online  service  that  allows  electronic 
filers  to  seek  assistance  pertaining  to 
.\ES  \ESDirfct  is  supported  by  a  help 
desk  available  twelve  (12)  hours  a  day. 
seven  (7)  days  a  week. 

(b)  Documentation  Filers  using  the 
\ESDirfct  are  able  to  print  out  from  the 
AESDirfct  d  validated  record  of  the 
filer's  submission.  Filers  using  AES  are 
able  to  print  records  containing  date  of 
submission  and  a  unique  identification 
number  for  each  AES  ret.ord  submitted. 
The  Onsus  Bureau  will  maintain  an 
electronic  file  of  data  sent  through  AES 
to  ensure  that  an  individual  is  able  to 
receive  from  the  svstem,  a  validated 
record  of  the  submission  The  U.S 
principal  party  in  interest  or  the 
authorized  agent  of  the  U.S  principal 
partv  in  interest  or  foreign  principal 
partv  in  interest  may  request  a  copy  of 
the  electronic  record  submitted  as 
provided  for  in  ^  30  91  of  this  part 

(c)  Recordkeeping  .Ml  parties  to  the 
export  transaction  (owners  and 
operators  of  the  exporting  carriers  and 
US  principal  party  and/or  the 
authorized  agents)  must  retain 
documents  or  records  pertaining  to  the 
shipment  for  five  (5)  years  from  the  date 
of  export  Customs,  the  Census  Bureau, 
and  other  participating  agencies  may 
require  that  these  documents  be 
produced  at  any  time  within  the  5-year 
time  period  for  inspection  or  copying. 
These  records  may  be  retained  in  an 
elected  format,  including  electronic  or 
hard  copv  as  provided  in  the  applicable 
agencvs  regulations  Acceptance  of  the 
documents  by  Customs  or  the  Census 
Biu-eau  does  not  relieve  the  U.S. 
principal  party  in  interest  or  the 
authorized  agent  from  providing 
complete  and  accurate  information  after 
the  fact.  The  Department  of  State  or 
other  regulatory  agencies  may  have 
additional  record  keeping  requirements 
for  exports. 

16.  Amend  Appendix  A  as  follows: 

a  Add  an  introductory  paragraph; 

b  Revise  items  A. 5.  A  6,  and  A.  10: 

c.  Remove  item  A.6(i)  and  redesignate 
Items  .•\.6(ii)  and  A.6(iii)  as  .^.6(1)  and 
A.6(ii).  respectively; 

d  Revise  paragraphs  B  and  C; 

e  .Add  paragraph  D 

The  additions  and  revisions  read  as 
follows; 

Appendix  A  to  Part  30-Fonnat  For 
Letter  of  Intent,  Automated  Export 
System  (AES) 

The  first  rwiuirvmeni  for  partit  ipdtinn  in 
.\ES  IS  a  Ltttler  iii  Intent.  The  Letter  of  Intent 


IS  d  written  statement  of  a  company's  desire 
to  partii  ipate  in  AES.  It  must  set  forth  a 
commitment  to  develop,  maintain,  and 
a<lhere  to  Customs  and  Census  performance 
requirements  and  operations  standards.  Once 
the  letter  of  intent  is  re<:eived.  a  U.S.  Customs 
Client  Representative  and  U.S.  Census 
Bureau  Client  Representative  will  be 
assigned  to  the  lompanv  Census  viiW 
forward  aiidilional  information  to  prepare  the 
c:ompaiiv  for  participation  in  AES. 

A   Letters  of  Intent  should  hie  on  company 
letterhead  and  must  include: 

•  *  »  »  * 

5.  Computer  Site  Location  .\ddress.  City. 
State,  Postal  Code  (Where  transmissions  will 
he  initiated) 

6  Tvpe  of  Busines.s — Li.S.  Principal  Party 
\n  Interest.  Freight  Forwarder/Broker.  Carrier. 
NV(X:C.  Por«  Authority.  Software  Vendor. 
Service  (Center,  etc  (Indicate  all  that  apply) 

(i)  Freight  Forwarders/Brokers,  indicate  the 
number  of  U.S.  principal  parties  in  interest 
tor  whom  you  file  export  information  (SEDs) 

(ii)  l^S  Principal  Parties  in  Interest, 
indicate  whether  vou  are  applying  for  AES 
Option  2  or  Option  4 

■  *  K 

10.  Filer  Code— EIN.  SSN  or  SCAC 
(Indicate  all  that  applv) 

•  »  »  •  • 

H  The  following  self-certification 
st.itement.  signed  bv  an  officer  of  the 
1  nmpanv.  must  t)e  included  in  your  letter  of 
intent:   'We  (COMPANY  NAME)  certify  that 
all  statements  m.idf  and  all  information 
provided  herein  arc  true  and  (  orre(  t.  I 
understand  thnt  civil  and  criminal  penalties, 
including  forfeiture  and  sale,  may  be 
im[)osed  for  making  false  or  fraudulent 
statements  herein,  failing  to  provide  the 
requested  iidormation  or  tor  violation  of  U.S. 
laws  on  exportation  (13  U.S.C.  Sec.  305:  22 
use.  Sec.  401:  18  U.S.C.  Sec   1001:  50 
use.  App.  2410." 

C.  The  .^LS  Opiioii  4  privilege  allows  a 
U.S.  principal  partv  in  interest  to  send  no 
data  prior  to  exportation  and  complete  data 
v\  ithin  111  working  days  after  exportation, 
h'artii  ipaiils  will  be  reviewed  bv  several 
government  agencies  prior  to  acceptance  into 
the  Option  4  program 

D.  Send  .-XhS  or  Option  4  Letter  of  Intent 
to  :  (;hief.  Foreign  Trade  Division,  U.S. 
Census  Bureau,  Washington,  DC:  20233.  Or, 
the  copy  can  be  faxed  to  :  301-457-1 159. 

Appendix  B  To  Part  30— Required  Pre- 
Departure  Data  Elements  For  Filing 
Option  3 

17.  IRemoved]  Remove  and  reserve 
.Appendix  B. 

Dated   0(.tober4.  2002 
Charles  Louis  Kincannon, 
DiKctor.  Burvau  of  the  Census. 
|FR  Doc.  02-25667  Filed  10-8-02;  8:45  am] 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

18  CFR  Parts  154, 161,  250  and  284 

[Docket  No.  PL02-9-0001 

Notice  of  Public  Conference 

September  26,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission.    ' 

ACTION:  Notice  of  public  conference. 


SUMIMARY:  On  February  9.  2000,  the 
Commission  issued  Order  No.  636, 
amending  its  regulations  in  response  to 
growing  development  of  more 
competitive  markets  for  natural  gas  and 
the  transportation  of  natural  gas  (65  FR 
10156,  February  25,  2000).  The 
Commission  is  holding  a  public 
conference  to  engage  industry  members 
and  the  public  in  a  dialogue  about 
policy  issues  facing  the  natural  gas 
industry  today  and  the  Commission's 
regulation  of  the  industry  of  the  future. 
DATES:  Requests  to  participate:  October 
15,  2002.  Conference  date:  October  25, 
2002. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  street.  NE.,  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  P.  Niehaus.  Office  of  Energy 
Projects,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC,  (202)  502-6398, 
kenneth.niehaus@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 

1 .  The  Federal  Energy  Regulatory 
Commission  (FERC)  will  hold  a 
conference  on  October  25,  2002,  to 
engage  industry  members  and  the  public 
in  a  dialogue  about  policy  issues  facing 
the  natural  gas  industry  today  and  the 
Commission's  regulation  of  the  industry 
for  the  future.  The  Commission  expects 
a  wide  ranging  discussion  that  will  help 
the  Commission  establish  its  regulatory 
goals  for  an  industry  that  anticipates 
long  term  growth  to  reach  30-Tcf 
annually.  The  Commission  anticipates 
exploring  issues  concerning:  (1)  Supply 
and  demand;  (2)  the  application  of  the 
Commission's  open  access  polices  to 
liquefied  natural  gas  (LNG)  import 
facilities;  (3)  the  Commission's  Outer 
Continental  Shelf  (OCS)  gathering 
policy;  and  (4)  the  flexibility  pipelines 
need  to  serve  historical  load  as  well  as 
new  demand.  In  addition,  the 
Commission  will  provide  an 
opportunity  for  market  participants  and 
other  interested  persons  to  raise  issues 
and  make  policy  recommendations  for 
Commission  consideration. 


L  Background 

2.  In  1997,  the  Commission  held  a 
conference  to  revisit  its  approach  to 
natmral  gas  regulation  in  light  of 
significant  changes  in  the  structure  of 
the  natural  gas  industry  that  occurred  as 
a  result  of  Order  No.  636.'  Since  that 
time,  the  energy  industry  has  continued 
to  experience  ongoing  structiiral 
changes  that  impact  the  supply  and 
demand  of  natural  gas.  Some  of  these 
changes  include  shifts  in  the  industry 
from  regulated  to  non-regulated 
gathering  operations.  Over  the  past  five 
years,  the  Commission  has  seen  an 
increase  in  abandonment  of  these 
facilities  from  the  regiUated  companies 
to  non-regidated  affiliated  and  non- 
affiliated gathering  companies.  Changes 
from  regulated  to  non-regulated  services 
raise  important  issues  that  the 
Commission  needs  to  consider  in 
assuring  unrestricted  access  to 
necessary  supplies  from  the  OCS. 

3.  In  Order  No.  637,2  issued  in  2000, 
the  Commission  revised,  among  other 
things,  its  regidations  relating  to 
scheduling  procedures,  capacity 
segmentation,  and  pipeline  penalties  to 
improve  the  competitiveness  and 
efficiency  of  the  interstate  pipeline  grid 
and  to  eiihance  pipeline  transportation 
services.  Changes  in  historical  pipeline 
operations  brought  about  by  Order  No. 
637  may  impact  investment  in  much 
needed  pipeline  infrastructure  to  fulfill 
future  demand  for  natural  gas. 

4.  The  increasing  demands  placed  on 
pipelines  by  new  electric  generation 
load  may  impact  the  flexibility 
pipelines  currently  have  in  meeting  the 
service  demands  of  historical  customers. 
In  its  Armual  Energy  Outlook  2002, 
Energy  Information  Administration 
(EIA)  forecasts  that  natural  gas  for 


'  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation  and  Regulations  of  Natural  Gas 
Pipelines  After  Partial  Wellhead  Decontrol,  57  FR 
13.267  (April  16,  1992),  FERC  Stats.  &  Regs 
Preambles  January  1991-)une  1996  1 30.939  (April 
8,  1992).  order  on  reh  'g.  Order  No.  636-A,  57  FR 
36,128  (August  12,  1992),  FERC  Stats.  &  Regs. 
Preambles,  January  1991 -June  1996  1 30,950 
(August  3,  1992),  order  on  reh'g.  Order  No.  636-B. 
57  FR  57.911  (Decembers,  1992),  61  FERC  161 ,272 
(1992),  notice  of  denial  of  rehearing  (January  8, 
1993),  62  FERC  1  61,007  (1993),  aff'd  in  part  and 
vacated  and  remanded  in  part,  UDC  v.  FERC.  B8 
F.3d  1 105  (D.C.  Or.  1996),  order  on  remand.  Order 
No.  636-C.  78  FERC  §61.186  (1997),  order  on  reh'g. 
Order  No.  636-D,  83  FERC  1 61,210  (1998). 

'  See  Regulation  of  Short-Term  Natural  Gas 
Transportation  Services  and  Regulation  of  Interstate 
Natural  Gas  Transportation  Services,  FERC  Stats.  & 
Regs.  Regulations  Preambles  (July  1996-December 
2000)  1  31,091  (Feb.  9,  2000);  order  on  rehearing. 
Order  No.  637-A  FERC  Stats.  &  Regs.  Regulations 
Preambles  (July  1996-December  2000)  1 31,099 
(May  19,  2000),  aff'd  in  part  and  rev'd  and 
remanded  in  part.  INGAA  v.  FERC,  285  F.3d  18 
(D.C  Or.  2002). 


power  generation  will  grow  4.6  percent 
annually,  reaching  from  9.65  to  10.36 
Tcf  in  2020  depending  on  economic 
grovrth  (consumption  in  2000  was  4.24 
Tcf). 

5.  The  economy,  mild  weather 
patterns,  and  major  developments  in  the 
financial  foundation  and  structure  of  the 
energy  industry  may  also  have 
important  repercussions  on  long  term 
markets,  supplies,  and  investment  in 
infrastructure.  Reduction  in  market 
capitalization  of  many  major  energy 
players,  substantial  layoffs,  the  exiting 
and  restructuring  of  many  companies' 
energy  trading  business,  bankruptcies, 
the  sale  of  major  assets  by  major  energy 
players,  and  the  cancellation  of  many 
future  gas-fired  generation  projects  all 
may  potentially  affect  natural  gas 
markets  and  the  infrastructure  it 
depends  upon. 

6.  Even  with  the  nation's  current 
economic  slowdown,  however,  natural 
gas  demand  continues  to  grow.  Overall, 
EIA  projects  that  the  natural  gas  market 
will  grow  from  the  22.83  Tcf  consumed 
in  2000  to  between  30.02  to  32.63  Tcf 
in  2015,  with  projections  for  2020  from 
32.03  to  34.99  Tcf,  depending  on 
economic  growth.  All  the  above 
mentioned  events  may  impact  the 
industry's  ability  to  prepare  for  and 
meet  the  future  anticipated  demand. 

n.  Scope  of  Inquiry 

7.  The  purpose  of  this  conference  is 
to  discuss  short  and  long  term  issues 
that  may  impact  the  Commission's 
regulation  of  the  natural  gas  industry. 
The  Commission  wants  to  explore 
whether  the  Commission's  current 
regulatory  approach  in  natural  gas 
fosters  or  impedes  supply  production 
and  investment  in  development  of  the 
infiBstructure  needed  to  meet  the 
anticipated  long  term  growth  to  30-Tcf 
annually.  In  addition  to  providing  an 
open  forum  for  communicating  with  the 
Commissioners,  the  Commission  wishes 
to  address  the  following  topics. 


A.  Supply  Forecast 

8.  EIA  projects  that  natviral  gas 
consumption  could  reach  34.99  Tcf 
annually  in  2020.  Decreasing  gas  prices 
have  resulted  in  a  reduction  in  capital 
expenditures  for  development  in  natxiral 
gas  production.  Evidence  indicates  that 
production  in  traditional  supply 
regions,  including  onshore  gas 
production  in  the  Permian  Basin  and 
offshore  in  the  shallow  shelf  of  the  Gulf 
of  Mexico,  is  in  decline.  At  the  same 
time,  Canadian  imports  have  been 
falling  while  domestic  exports  to 
Mexico  have  been  increasing. 
Additionally,  concerns  have  been  raised 
relating  to  potential  barriers  that  may 


restrict  the  domestic  producing 
community's  ability  to  meet  the 
projected  demand.  The  Commission 
wishes  to  explore  natural  gas  supply 
issues  and  their  impact  on  the 
infrastructure  needed  to  meet  forecasted 
demand. 

B.  Liquefied  Natural  Gas 

9.  In  the  1970's  the  Commission 
authorized  the  construction  and 
operation  of  several  LNG  import 
terminals  to  provide  a  needed 
supplemental  source  of  gas  supplies  to 
U.S.  markets.'*  In  response  to  more 
recent  demands  for  natural  gas.  the 
Commission  has  approved  the 
reactivation  of  two  of  the  original  LNG 
import  projects  and  the  expansion  of  an 
existing  LNG  terminal.''  Additionally, 
there  are  two  pending  applications  for 
other  LNG  expansion  projects  and  one 
for  a  new  LNG  import  facility, ^ 

10,  The  Commission  recognizes  that 
LNG  imports  are  expected  to  become  a 
key  supply  source  in  the  U.S.  over  the 
next  ten  years.  We  believe  it  is  time  to 
reexamine  our  existing  policy  in  light  of 
the  changes  that  have  occurred  in  the 
gas  industry  since  that  time.  While  the 
Commission  recently  denied  a  request 
to  disclaim  jurisdiction  over  the  siting, 
construction,  and  operation  of  LNG 
facilities,^  it  has  not  reviewed  its  open 
access  policy  as  it  pertains  to  LNG 
import  facilities.  The  Commission 
wishes  to  explore  regulatory  goals  that 
will  remove  unnecessary  barriers  to  the 
development  of  LNG  facilities  and 
supply  as  a  major  source  of  natural  gas 
to  meet  the  forecasted  future  demand. 


'  See  Columbia  LNG  Corp..  47  FPC  1624.  order  on 
rehg.  48  FPC  723  (1972)  (approving  the 
construction  and  operation  of  the  Cove  Point  and 
Elba  Island  LNG  import  terminals):  Trunklme  LNG 
Co.,  58  FPC  726,  orderon  rehg.  58  FPC  2935  (1977) 
(approving  the  construction  and  operation  of  a  Lake 
Charles  LNG  import  terminal);  Distrigas  Corp..  58 
FPC  2589  (1977)  (approving  a  settlement 
authorizing  operation  of  LNG  import  termmal  at 
Everett.  Massachusetts). 

<  See  Southern  LNG  Inc. ,  89  FERC  <|  6 1 . 3 1 4 
(1999),  order  on  reh  g.  90  FERC  1  61,257  (2000): 
Cove  Point  LNG  Limited  PartPership,  97  FERC 
161,043,  orderon  reh'g.  97  FERC  161,276  (2001): 
order  denying  clarification  and  reh  g.  98  FERC 
1  61 ,270  (2002);  Distrigas  of  Massachusetts.  94 
FERC  161,008  (2001). 

5  CMS  Trunkline  LNG  Co.  (CMS)  application  filed 
in  Docket  No.  CP02-60-^)00.  In  Docket  No.  CP02- 
6CMX)0,  the  Commission  preliminary  approved 
CMS's  application  to  expand  its  Calcasieu  Parish, 
Louisiana  terminal  (100  FERC  1 61,217),  and  in 
Docket  No.  CP02-379-000  Southern  LNGs  request 
authorization  for  further  expansion  of  its  Elba 
Island  facihty.  On  May  30,  2002,  Hackberry  LNG 
Terminal,  L.LC.  filed  an  application  in  Docket  No. 
CP02-374-000.  et  al..  to  construct  and  operate  a 
new  LNG  import  facility. 

»See  Dynegy  LNG  Production  Terminal,  LP.,  97 
FERC  161.231  (2001). 
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C  Offshore  Gathering  Policy 

1 1   In  ExxonMobil  Cms  Marketing 
Company  v  FERCJ  the  court  affirmed 
the  Commission's  gathering  policy  as  it 
pertained  to  facilities  located  in  the 
OCS.  In  Order  No  639. «  the 
Commission  determined  that  under  the 
Commission's  authority  under  the  Duter 
Continental  Lands  Act  (OCSLA). 
gatherers  in  the  CX^S  must  report 
information  regarding  service  provided 
through  their  gathering  facilities.  The 
Commission  believes  that  such 
information  is  necessary  to  assure  that 
the  gatherers  providing  service  in  the 
OCS  do  so  on  an  open  and 
nondiscriminatory  basis  Substn^uently. 
however,  the  court  determined  that  the 
OCSLA  did  not  give  the  Commission 
authorization  to  promulgate  such  a 
requirement  ■'  The  Commission  wishes 
to  explore  future  regulatorv'  policies  and 
goals  that  would  promote  the  further 
development  of  offshore  supply  sources 
in  the  OCS. 

D  Flexibility  in  Pipeline  Operations 

12.  Natural  gas  is  now  the  fuel  of 
choice  for  new  power  generation  liue  to 
the  efficiency  of  technology,  low  initial 
investment  costs,  relative  ease  of  siting 
new  plants,  and  lower  pollutant 
emissions.  Electnc  generation  load  is 
more  variable  through  a  given  dav  than 
a  traditional  pipeline  customer  load.'" 
Therefore,  electric  generation  customers 
require  transportation  services  and 
facilities  that  accommodate  hourly 
rather  than  daily  swings  in  gas 
consumption  and  wider  fluctuations  in 
consumption  volumes  ' '  Because  of  the 
large  amounts  of  gas  used  as  gas-fired 
generation  plants,  and  their  potential  U) 
cause  rapid  and  unanticipated  huurlv 


297  F  3d  1071 (20021 

"  Regulations  under  the  Oiter  Continental  Shelf 
Lands  .^ct  (.oveming  the  Movement  of  Natural  C'.as 
on  Facilities  on  the  Outer  Continental  Shelf.  65  FR 
20.354  l,\pr  17.  2000),  FERC  Stats  &  Regs  131.51 -A 
(20021.  order  on  re/i  g  and  clanfuatwn.  Order  No 
639-A.  65  FR  47,294  (Aug  2.  20001.  FERC  Slats  & 
Regs  131.103(2000) 

'Sw  Chevron  USA.  Inc  v  FEftC.  No.  02-5056 
(DC.  Cir  I 

'"  Impact  of  Power  Generation  Gas  Demand  on 
Natural  Gas  Local  Distribution  Companies, 
.^menran  Gas  .\ssotiation.  prepared  bv   Energy  and 
Fnvironmentil  \nalvMs  Iol   There  are  baseload 
generators,  intermediate  load  generators,  and 
peaking  plants   Ised  together,  these  plants 
maintain  electric  powr^r  levels  throughout  the 
elertni  transmission  grid  sufficient  to  meet 
customer  demand  (»enerallv.  haseload  units  (these 
are  high  fixetl-cost  units  using  less  expensive  fuel 
and  with  the  lowest  operating  costs)  meet  the  based 
demands   Intermediate  load  generators  (i  e  .  most 
combined  cvde  facilities!  are  run  regularU    bv  not 
on  a  full  time  f«sis   Peating  units  are  geiierallv  last 
dispatched  and  operate<f  c,nly  on  the  davs  and 
hours  of  highest  electncitv  demand  The.se  ur.its 
generally  have  low  Cixed  tost.s.  but  high  operating 
and  fuel  costs. 


consumption  demands,  traditional 
pipeline  customers  have  expressed  the 
concern  that  the  ramping-up  of  one  or 
more  power  plants  could  lead  to 
pressure  drops  which,  in  turn,  could 
result  in  a  reduction  in  both  the 
pressure  and  rate  of  gas  flowing  through 
the  meter  station  and  distribution 
facilities.  The  Commission  believes  it  is 
imperative  that  the  future  pipeline 
infrastructure  meets  the  flexibility  and 
service  needs  of  all  of  their  customers. 
We  wish  to  explore  issues  related  to 
ser\'ing  new  demand  to  meet  current 
and  future  needs. 

E.  Open  Forum 

13  In  addition  to  addressing  the 
above  mentioned  issues,  the 
Commission  also  seeks  to  encourage 
industn'  representatives  and  interested 
individuals  to  raise  other  issues  for  the 
Commission  to  consider  in  shaping  its 
future  regulatorv'  policies  concerning 
the  natural  gas  industry  The 
Commission  envisions  that  the 
conference  will  consist  of  panels  and  an 
open  forum  that  will  give  all  interested 
individuals  an  opportunity  to  raise 
issues. 

III.  Participation 

14.  The  conference  will  be  held  on 
October  25.  2002  at  FERC,  888  First 
Street.  NE..  in  Washington,  DC  in  the 
Commission  Meeting  Room.  The  public 
is  invited  to  attend.  Anyone  interested 
in  participating  should  contact  Ken 
Niehaus  at  202-502-6398  or  at 
kenneth  niehaus'Siferc.gov  by  October 
15.  2002   Requests  for  participate 
should  include  information  concerning 
the  issue  or  issues  the  participant  would 
like  to  raise.  We  will  issue  further 
details  on  the  conference  including  the 
agenda  and  a  list  of  participants,  as 
plans  evolve. 

15.  The  conference  will  be 
transcribed.  Those  interested  in 
acquiring  the  transcript  should  contact 
Ace  Reporters  at  202-347-3700  or  800- 
336-6646.  Transcripts  will  be  placed  in 
the  public  record  ten  days  after  the 
Commission  receives  the  transcripts. 
Additionally.  Capitol  Connection  offers 
the  opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee.  live  or  over  the  Internet,  via 
C-Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  Julia 
Morelli  at  Capitol  Cormection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  website  at 


h  tip  J I  www.  capitolconnection  .gmu.edu 
and  click  on  "FERC." 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  24  and  101 

RIN  1515-AC77 

Reimbursable  Customs  Services: 
Increase  In  Hourly  Percentage  Rate  of 
Charge 

agency:  Customs  Service,  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
increase  the  hourly  percentage  rate  of 
charge  for  reimbursable  Customs 
services.  In  a  previous  document 
published  in  the  Federal  Register  on 
Februar>'  1.  2001.  Customs  had 
proposed  increasing  the  rate  of  charge  to 
158  percent  of  the  hourly  rate  of  regular 
pay  of  the  employee  performing  the 
service  because  the  present  rate  of 
charge  of  137  percent  does  not 
reimburse  Customs  for  the  actual  costs 
of  providing  such  services.  Based  on  the 
comments  received  to  the  previous 
Notice  and  following  a  complete  review 
of  the  costs  of  providing  reimbursable 
Customs  services,  Customs  is  now 
proposing  a  new  methodology  for 
determining  the  rate  of  charge  for 
reimbursable  Customs  services  and  to 
revise  the  rate  of  charge  to  154  percent 
of  the  hourly  rate  of  regular  pay  of  the 
employee  performing  the  service.  The 
proposed  increase  in  the  hourly 
percentage  rate  of  charge  is  based  on  the 
actual  expenses  incurred  by  Customs  in 
fiscal  year  2000  associated  with 
providing  reimbursable  Customs 
services  during  regular  hours  of  duty 
and  includes  an  increased  percentage 
rate  of  charge  for  administrative 
overhead  costs  associated  with 
providing  such  reimbursable  services. 
This  document  proposes  that  the  new 
hourly  percentage  rate  of  charge  will  be 
reviewed  biennially  using  the  actual 
costs  and  expenses  associated  with 
providing  requested  reimbursable 
Customs  services  from  the  preceding 
fiscal  year. 

Further,  this  document  proposes  to 
increase  the  percentage  rate  of  charge 
for  administrative  overhead  costs 
associated  with  providing  overtime 


services.  It  also  updates  the  list  of 
national  holidays  in  19  CFR  101.6. 
DATES:  Comments  must  be  received  on 
or  before  December  9,  2002. 
ADDRESSES:  Written  comments  may  be 
addressed  to,  and  inspected  at,  U.S. 
Customs  Service,  Office  of  Regulations 
and  Rulings — Regulations  Branch,  1300 
Pennsylvania  Avenue,  ^fW., 
Washington,  DC  20229.  Written 
comments  may  be  inspected  at  U.S. 
Customs  Service,  799  9th  Street,  NW., 
Washington,  DC.  during  regular 
business  hours.  Arrangements  to  inspect 
submitted  conunents  should  be  made  in 
advance  by  calling  Mr.  Joseph  Clark  at 
(202) 572-8768. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Lomax,  Revenue  Branch, 
National  Finance  Center,  Indianapolis, 
IN  46278;  telephone  (317)  298-1200, 
ext.  1404. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  certain  circumstances.  Customs 
provides  inspectional  and  supervisory 
services  to  parties-in-interest  who 
request  such  Customs  services  during 
regular  hoiu-s  of  duty  or  on  an  overtime 
basis.  When  these  Customs  services  are 
provided,  however,  the  party-in-interest 
is  required  to  reimburse  the  Government 
for  the  Customs  employee's 
compensation  and  other  chargeable 
expenses.  Customs  authority  to  charge 
these  expenses  is  contained  at  31  U.S.C. 
9701,  which  provides,  in  part,  that  each 
government  service  provided  to 
identifiable  persons  is  to  be  as  self- 
sustaining  as  possible  and  that  the  fees 
and  charges  established  by  the  agency 
are  to  be  based  on  the  costs  to  the 
Government  in  providing  the  service. 

The  amount  of  compensation  and 
expenses  chargeable  to  parties-in- 
interest  for  reimbursable  Customs 
services  performed  during  regular  hours 
of  duty  is  presently  based  on  a 
computational  formula  that  yields  an 
hourly  percentage  rate  of  charge  that  is 
provided  for  in  the  introductory  text  of 
§  24.17(d)  of  the  Customs  Regulations 
(19  CFR  24.17(d)),  plus  a  reimbursable 
charge  for  Medicare  compensation  that 
is  provided  for  at  §  24.17(f),  and  a 
reimbursable  charge  for  administrative 
overhead  costs  that  is  provided  for  at 
§  24.21.  The  rate  of  charge  for 
reimbiirsable  Customs  services 
performed  on  an  overtime  or  outside  the 
basic  40-hour  workweek  basis  is 
provided  for  at  other  sections  in  part  24 
of  the  Customs  Regulations  [see  19  CFR 
24.16  and  24.17(d)(1)). 

The  charge  currently  provided  for  the 
reimbiu'sable  services  of  a  Customs 
employee  performed  on  a  regular 


workday  during  a  basic  40-hour 
workweek,  piu-suant  to  §  24.17(d),  is 
computed  at  a  rate  that  is  equal  to  137 
percent  of  the  hourly  rate  of  regular  pay 
of  the  particular  employee  (plus 
additional  charges  for  any  night  pay 
differential).  This  charge  is  based  on  a 
five-factor  formula  that  computes  an 
hourly  percentage  rate  of  charge  that  is 
intended  to  recover  the  estimated  costs 
of  various  employee  benefits  such  as 
leave,  holidays,  retirement,  and  life  and 
health  insiuunce  and  is  only  used  to 
determine  the  costs  of  providing 
reimbursable  Customs  services  during  a 
basic  40-hour  workweek. 

In  addition  to  the  base  137  percent 
rate  of  charge  for  reimbursable  Customs 
services  performed  during  a  basic  40- 
hour  workweek,  §  24.21  provides  that  15 
percent  of  the  compensation  and/ or 
expenses  of  the  Customs  employee 
performing  the  reimbursable  service  is 
chargeable  to  parties-in-interest  for 
administrative  overhead  costs.  This  15 
percent  rate  of  charge  for  administrative 
overhead  costs  has  been  in  effect  for 
nearly  20  years. 

In  addition  to  the  base  137  percent 
rate  of  charge  set  forth  in  §  24.1 7(d)  and 
the  15  percent  rate  of  charge  set  forth  in 
§  24.21,  §  24.17(f)  further  provides  that 
parties-in-interest  are  also  required  to 
reimburse  Customs  for  its  share  of 
Medicare  costs  for  the  employee. 
Section  24.17(f)  currently  provides  that 
1.35  percent  of  the  reimbursable 
compensation  expenses  incurred  will  be 
the  pajmient  for  Medicare  costs. 
However,  the  regulations  are  incorrect 
because,  pursuant  to  26  U.S.C.  3111(b), 
Medicare  compensation  costs  are  to  be 
recovered  at  a  rate  of  charge  that  is 
equal  to  1.45  percent  of  the 
reimbursable  compensation  expenses 
incurred. 

On  February  1 ,  2001 ,  Customs 
published  a  Notice  of  Proposed 
Rulemaking  (Notice)  in  the  Federal 
Register  (66  FR  8554)  that  proposed  to 
increase  the  hourly  percentage  rate  of 
charge  for  reimbursable  Customs 
services.  The  proposed  increase  was 
based  on  a  recommendation  by 
Treasury's  Office  of  Inspector  General 
(OIC)  following  an  audit  of  Customs 
charges  to  the  courier  hubs  for 
reimbursable  Customs  services  that 
found  that  the  current  137  percent  rate 
of  charge  computed  was  inadequate  to 
cover  Customs  actual  costs.  The  OIG 
noted  that  the  formula  used  to 
determine  the  computational  charge  of 
137  percent  set  forth  in  §24.1 7(d) 
contained  two  outdated  cost  factors. 
First,  the  formula  took  account  of  9  legal 
public  holidays,  but  the  number  of 
public  holidays  is  now  10  with  the 
addition  in  1983  of  the  Birthday  of 


Martin  Luther  King,  Jr.  Second,  the 
formula  provided  that  the  working  hour 
equivalent  of  the  Government's 
contributions  for  an  employee's  benefits 
was  computed  at  1 1 V^  percent  of  the 
aiuiual  rate  of  pay  of  an  employee,  but 
that  should  have  risen  to  28.55  percent 
since  it  was  last  computed.  Accordingly, 
the  OIG  recommended  that  the  rate  of 
charge  for  reimbursable  Customs 
services  performed  during  regular  hours 
of  duty  should  be  increased  from  137 
percent  to  158  percent  of  the  hourly  rate 
of  regular  pay  of  the  employee 
performing  the  service.  The  initial 
Notice  only  discussed  the  increase  in 
the  hourly  rate  of  charge  percentage  for 
reimbursable  Customs  services  within 
the  context  of  §  24.17;  there  was  no 
discussion  regarding  the  additional 
percentage  rate  of  charge  for 
administrative  overhead  costs  provided 
for  at  §  24.21(a). 

Comments  were  solicited  on  this 
proposed  rulemaking  from  interested 
parties  with  a  response  date  of  April  2, 
2001.  Five  comments  were  timely 
received:  three  were  from  trade 
associations  and  two  were  from  express 
consignment  operators.  All  of  the 
comments  expressed  general  concern 
about  the  added  increase  in  costs  if  the 
proposed  increase  in  the  hourly 
percentage  rate  of  charge  is  adopted. 
Based  on  these  comments,  a  review  of 
the  estimated  costs  of  providing 
reimbursable  Customs  services  during  a 
basic  40-hour  workweek  was 
undertaken. 

The  comments  and  the  results  of 
Customs  review  of  the  computational 
formula  and  the  additional  charges  for 
administrative  overhead  and  Medicare 
costs  associated  with  providing 
reimbursable  Customs  services  during  a 
basic  40-hour  workweek  are  addressed 
below. 

Discussion  of  Comments 

Annual  &■  Sick  Leave 

Comment:  Three  of  the  commenters 
objected  to  some  of  the  number  values 
attached  to  factors  in  the  computational 
formula  used  to  determine  the  rate  of 
charge  for  reimbursable  Customs 
services.  Two  of  these  commenters 
objected  to  the  OIG  using  the  maximum 
time  frame  for  annual  leave  (26  days, 
which  is  the  208  hour  figure  in  the 
present  formula),  which  is  based  on  the 
most  senior  Customs  officers,  and  for 
sick  leave  (13  days,  which  is  the  104 
hour  figure  in  the  formula)  as  factors  in 
the  computational  formula  used  to 
determine  the  rate  of  charge.  These 
commenters  felt  that  the  number  values 
attached  to  these  factors  had  the  effect 
of  overstating  costs  because  not  all 
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t-ustoms  services  provided  are 
performed  by  Customs  employees 
eligible  for  maximum  leave  time,  which 
requires  15  years  of  Government  .service, 
and  that  there  was  a  strong  probability 
that  most  Customs  officers  do  not  use  all 
of  their  eligible  sick  leave  in  a  year 
These  commenters  argue  that  because 
the  number  of  annual  leave  and  sick 
days  used  in  the  reimbursable 
computational  formula  are 
inappropriate,  the  calculations  are  too 
high  and  the  number  values  for  these 
factors  must  be  reduced  to  fairly  reflect 
Custom's  costs. 

A  third  commenter  stated  that  if  the 
numbers  utilized  for  annual  and  sick 
leave  were  50  percent  of  those  being 
proposed,  the  computational  formula 
would  more  accurately  reflect  the  actual 
figures  for  work  and  non-work  time,  and 
thus  provide  a  more  accurate  invoice  for 
reimbursable  charges  Noting  that 
express  carriers  are  responsible  for 
reimbursement  of  Customs  fees  at 
double  the  normal  rate  of  charge,  it  was 
stated  that  when  benefits  and 
administrative  fees  are  added  and  then 
doubled  the  actual  cost  to  an  express 
operator  for  each  $1  00  of  salary  cost  is 
S3. 04  under  the  current  provisions  and 
would  be  increased  to  $3.46  under  the 
proposed  rule  This  commenter  states 
that  this  13.8  percent  increase  is 
significant  and  creates  a  real  economic 
burden;  however,  if  the  numbers 
utilized  for  annual  and  sick  leave  were 
reduced  bv  50  percent  the  impact  on 
express  operators  would  be  reduced 
from  a  13.8  percent  increase  to  only  5  3 
percent,  a  far  more  realistic  and 
acceptable  inorease. 

These  commenters  urged  Customs  not 
to  adopt  the  proposed  rule:  to 
completely  review  the  Notice  regarding 
the  issues  raised;  and  expressed  a  strong 
preference  for  eliminating  entirely  the 
current  system  under  which 
reimbursable  charges  are  assessed, 
preferring  a  system  that  is  transparent 
and  simple.  Specifically,  these 
commenters  advocated  a  system  funded 
on  a  transaction-based  fee,  i.e  .  a  fixed 
fee  per  informal  shipment 

Customs  response:  (Customs  agrees 
that  the  present  computational  formula 
factors — and  resulting  hourly  percentage 
rate  of  charge — do  not  represent  the 
actual  costs  to  Customs  of  providing 
requested  inspectional  and  supervisory 
services  and  that  a  better  system,  one 
that  is  more  transparent  and  simple  for 
reimbursing  the  Government,  should  be 
adopted.  To  that  end.  Customs 
reexamined  how  reimbursable  service 
charges  were  calculated  and  conducted 
a  cost  analysis.  As  a  result  of  the  cost 
analysis.  Customs  found  that  it  slightly 
undercharges  for  the  actual  costs  and 


expenses  of  piovidiag  requested 
reimbursable  Customs  services. 
Accordingly.  Customs  is  proposing,  in 
this  document,  a  new  hourly  percentage 
rate  of  charge  for  reimbursable  Customs 
services  that  is  based  on  actual 
expenses. 

Customs  now  addresses  the  comment 
regarding  express  carriers  being 
responsible  for  reimbursement  of 
Customs  fees  at  double  the  normal 
hourly  rate  of  charge  and  that  if  the 
numbers  utilized  for  armual  and  sick 
leave  were  reduced  by  50  percent  of 
those  being  proposed  the  computational 
formula  would  more  accurately  reflect 
the  actual  figures  for  work  and  non- 
work  time,  providing  a  more  accurate 
invoice  for  reimbursable  charges. 
Customs  does  not  agree  with  this 
comment.  First.  Customs  does  not 
charge  for  non-work  time  [see 
discussion  below  under  Lunch  Hours). 
Second,  "the  reimbursement  of  Customs 
fees  at  double  the  normal  rate"  issue  is 
misleading  because  the  fees  billed  are 
statutory-  See  19  U.SC.  58c(b)(9)(A), 
which  provides  for  the  aggregation  of 
merchandise  processing  fees  in  an 
amount  equal  to  reimbursable  services. 
When  merchandise  is  informally 
entered  or  released  at  a  centralized  hub 
facility,  an  express  consignment  carrier 
facility,  or  a  small  airport  or  other 
facility,  the  Merchandise  Processing 
Fees  (MPF)  are  billed  in  an  amount 
equal  to  the  reimbursable  fee  amount. 
Thus,  each  Customs  assignment  at  these 
locations  generates  two  billings,  each  for 
identical  amounts.  One  of  the  billings  is 
to  reimburse  Customs  for  providing 
Customs  services  (spe  31  U.SC.  9701 
and  19  CFR  24.17,  which  provides  for 
the  reimbursable  charge  fee);  the  second 
billing  is  for  MPFs  (.see  19  U.S.C. 
58(:(b)(9)(A)(ii)and  19  CFR 
24.23(b)(2){ii),  which  provide  for  the 
MPF  when  processing  merchandise  that 
is  informally  entered  or  released.)  The 
generation  of  a  second  billing  for  MPFs 
that  is  equal  to  the  amount  of  the  billing 
for  Customs  services  is  in  lieu  of  the  per 
entrv  or  release  fee  of  $2.00,  $6.00.  or 
$9.00.  provided  for  at  19  U.S.C. 
58c(a)(10)  and  19  CFR  24.23(b){2)(i). 
This  method  of  billing  for  the  MPF 
releases  the  inspectors  at  the  express 
consignment  facilities  from  the 
responsibility  of  having  to  prepare 
collection  documents  for  each  informal 
entrv  which  would  dramatically  slow 
the  process  of  clearing  merchemdise  and 
put  the  express  consignment  operators 
in  jeopardy  of  not  meeting  their  delivery 
deadlines.  Accordingly,  the  billing  for 
the  MPF  at  a  cost  equal  to  the  billing  for 
Customs  services  is  beneficial  to  express 
consignment  operators. 


Further,  any  increase  in  the  hourly 
rate  of  charge  percentage  must  represent 
reimbursement  to  the  Government  for 
actual  expenses.  Accordingly.  Customs 
cannot  adopt  an  artificial  number,  i.e., 
50  percent  of  the  number  of  annual  and 
sick  leave  hours  used  to  calculate  the 
reimbursable  fee,  that  bears  no 
relationship  to  those  expenses. 

It  is  also  noted  that  the  impact  of  the 
proposed  increase  in  the  hourly  rate  of 
charge  percentage  contained  in  this 
document  (discussed  below)  is  less  than 
1  percent  of  what  is  currently  billed. 

Regarding  the  comment  proposing  a 
system  funded  on  a  transaction-based 
fee,  i.e..  a  fixed  fee  per  informal 
shipment.  Customs  points  out  it  is 
bound  by  current  law  which  is  premised 
on  a  reimbursable  payment  scheme.  In 
order  to  adopt  a  transaction  fee 
approach.  Congressional  action  is 
required.  Customs  does  not  have 
authority,  on  its  own,  to  adopt  a 
transaction  fee  system. 

Customs  agrees  that  the  current 
system  is  not  transparent  and  simple. 
While  there  is  a  computational  formula 
set  forth  in  the  introductory  paragraph 
of  §24. 17(d)  for  determining 
reimbursable  charges  for  Customs 
services,  the  actual  billing  practice  to 
collect  the  fees  for  Customs  services 
provided  entails  billing  for  costs  and 
expenses  that  are  not  included  in  the 
formula,  but  are  found  in  various 
sections  of  the  Customs  Regulations: 
§§24.16.  24.17  (other  than  the 
introductory  paragraph  of  paragraph 
(d)).  and  24.21.  To  remedy  this 
situation.  Customs  is  proposing  in  this 
document  a  new  formula  basis  that 
would  consolidate  various  regulatory 
provisions  for  clarity  and  be  more 
accurate  in  providing  reimburscmcr.t  to 
Customs  for  the  actual  costs  and 
expenses  associated  with  providing 
requested  Customs  services. 


Lunch  Hours 

Comment:  Two  commenters  objected 
that  the  OIG  Report  provided  that 
couriers  could  be  invoiced  for 
employee's  time  spent  at  lunch.  These 
commenters  stated  that  no  such 
allowance  should  be  allowed  and  that 
reimbursable  charges  should  be  assessed 
only  for  actual  time  worked. 

Customs  response:  Regarding  billings 
for  the  actual  hours  worked  by  Customs 
personnel,  the  OIG  Report  stated  that 
Customs  only  billed  7  hours  a  day  when 
inspectors  worked  a  full  8  hours.  This 
means  that  Customs  did  not  bill  couriers 
for  employee's  time  spent  at  lunch. 

Benefits  Ratio 

Comment:  Two  commenters  stated 
that  the  OIG  Report  provided  no 
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substantiation  for  the  ratio  of  benefit 
costs  to  employee's  salary.  One  of  these 
commenters  alleged  that  because  the 
initial  Federal  Register  Notice  did  not 
explain  the  OIG's  audit  report's 
conclusion — that  the  benefit  ratio  is 
28.55  percent  instead  of  11.5  percent — 
that  it  violates  the  Administrative 
Procedure  Act  and  Customs  should 
withdraw  the  Notice. 

Customs  response:  Customs  disagrees 
that  the  initial  Notice  violated  the 
Administrative  Procedure  Act  (APA).  In 
promulgating  a  rulemaking  dociunent 
for  publication  in  the  Federal  Register 
one  of  the  requirements  is  that  the 
Notice  of  Proposed  Rulemaking  shall 
include  either  the  terms  or  substance  of 
the  proposed  rule  or  a  description  of  the 
subjects  and  issues  involved.  See  5 
U.S.C.  553(b)(3).  Customs  believes  the 
initial  Notice  clearly  stated  that  the 
proposal  was  to  increase  the  rate  of 
charge  for  reimbursable  Customs 
services  in  accordance  with  the  OIG 
Report  and  that  this  met  the  APA 
standard  of  a  description  of  the  subjects 
and  issues  involved.  Nonetheless, 
Customs  believes  that  this  comment  is 
moot  as  Customs  is  proceeding  in  this 
document  with  another  proposal. 

Revenue  Raising 

Comment:  One  commenter  stated  that 
the  OIG  Report  suggests  that  the 
underlying  purpose  of  the  proposed  15 
percent  increase  in  the  computational 
charge  is  not  to  reimburse  Customs  for 
costs  of  services,  but  rather,  to  raise 
revenue,  which  is  an  unlawful  purpose. 

Customs  response:  Customs  aisagrees 
with  this  interpretation  of  the  OIG's 
Report  statement.  The  OIG  Report 
statement  in  question  was  presented  as 
a  net  result,  that  is,  that  if  Customs 
increased  its  hourly  rate  of  charge 
percentage  fi-om  137  percent  to  158 
percent,  this  would  result  in  a  revenue 
enhancement  to  Customs  in  that  it 
would  enable  Customs  to  collect  all  the 
revenue  due  for  providing  reimbiirsable 
Customs  services. 

Computation  of  Charges 

Comment:  One  commenter  stated  that 
the  proposed  increase  in  the  rate  of 
charge  was  unreasonable  and  arbitrary, 
and  would  have  a  significant  financial 
impact  on  all  airports,  not  just  user-fee 
airports.  This  commenter  proposed  that 
a  more  reasonable  increase  of  149 
percent,  one  that  is  in  line  with  similar 
services  provided  airports,  be  adopted. 

Customs  response:  Customs  has 
already  discussed  how  the  proposed 
increase  in  the  hourly  rate  of  charge 
percentage  merely  represents 
reimbursement  to  the  Government  based 
on  actual  expenses.  Since  the  proposed 


increase  in  the  hoiu-ly  rate  of  charge 
percentage  bore  a  direct  relationship  to 
actual  expenses,  as  audited  by  the  OIG. 
the  proposal  was  neither  unreasonable 
nor  arbitrary.  However,  as  indicated 
later  in  this  document.  Customs  is  now 
proposing  a  different  rate  of  charge 
based  on  actual  expenses  during  the 
fiscal  year  of  2000. 

Application  of  Charges 

Comment:  Three  of  the  commenters 
argued  that  the  reimbursable  charges 
imposed  by  Customs  on  the  air  express 
industry  are  not  similarly  imposed  on 
the  U.S.  Postal  Service  (USPS),  which 
gives  USPS  an  unfair  competitive 
advantage.  These  commenters 
recommended  that  Customs  rectify  this 
imbalance  before  attempting  to  increase 
the  rate  of  charge  for  reimbursable 
Customs  services. 

Customs  response:  It  is  acknowledged 
that  the  billing  schemes  applicable  to 
the  USPS  and  the  air  express  industry 
are  statutorily  different:  one  being 
grounded  in  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985,  the 
other  being  grounded  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987.  But 
since  the  initial  Notice  concerned  an 
increase  in  the  rate  of  charge  for 
reimbursable  Customs  services  and  not 
the  application  of  this  rate  of  charge, 
this  conmient  falls  outside  the  scope  of 
this  rulemaking  and  will  not  be 
addressed  in  this  document. 

Impact  of  Increase  and  Need  for 
Delayed  Effective  Date  for  Final  Rule 

Comment:  One  commenter  urged 
Customs  to  delay  the  effective  date  of 
any  new  reimbursable  rate  six  months 
from  the  date  of  publication.  The 
commenter  stated  that  delaying  the 
effective  date  would  provide  a 
reasonable  amount  of  time  for 
businesses  whose  budgets  are  already 
established  based  on  the  existing  rate  of 
charge  for  reimbursable  Customs 
services  to  adjust  to  the  proposed 
increased  rate  of  charge. 

Customs  response:  Customs  cannot 
agree  to  this  accommodation  for  several 
reasons.  First,  the  proposed  increase  in 
the  rate  of  charge  is  minimal.  The 
present  total  charge  for  reimbursable 
Customs  services  is  153.45  percent  and 
the  proposed  increase,  as  discussed 
below,  will  only  raise  the  total  charge  to 
154  percent.  Customs  does  not  believe 
that  such  a  small  increase  would  cause 
serious  disruption  to  interested  parties' 
budgets.  Second,  in  consolidating  the 
various  regulatory  provisions  that 
comprise  the  totaJ  charge  for 
reimbursable  Customs  services.  Customs 
is  making  its  regulations  as  transparent 
and  simple  as  possible — a  goal  that 


should  be  accomplished  as  soon  as 
possible.  Third,  the  purpose  for  the 
change  in  the  rate  of  charge  for 
reimbursable  Customs  services  is  to 
provide  full  reimbursement  to  Customs 
for  these  services.  For  these  reasons, 
allowing  for  a  delayed  effective  date  of 
six  months  would  contradict  the 
purpose  of  the  reimbursable  charges 
statute  (31  U.S.C.  9701),  Accordingly,  in 
the  final  rule  document  Customs 
expects  to  provide  for  the  normal  30 
days  delayed  effective  date  provided  for 
by  the  APA. 

Further  Consideration  by  Customs 

Based  upon  the  comments  received  to 
the  initial  Notice  published  on  February 
1,  2001,  and  upon  further  consideration 
of  the  factors  employed  in  the 
computational  formula  to  represent 
reimbursement  to  Customs  for  the  costs 
and  expenses  associated  with  providing 
requested  Customs  services.  Customs 
has  decided  to  no  longer  use  the  five- 
factor  computational  formula  that  is 
presently  used  to  determine  the  hourly 
percentage  rate  of  charge  for 
reimbursable  Customs  services.  The 
computational  formula  currently 
provided  at  §  24,1 7(d)  contains  outdated 
cost  factors  and  other  factors  that  do  not 
capture  the  actual  costs  to  Customs  of 
providing  inspectional  and  supervisory 
services.  Customs  now  believes  that  a 
straight  comparison  of  actual  costs 
based  on  data  every  other  year — 
begiiming  with  fiscal  year  2000 — yields 
an  hourly  percentage  rate  of  charge  that 
provides  Customs  with  a  firm  basis  for 
determining  the  fees  it  needs  to  charge 
for  reimbursable  Customs  services. 
Further,  Customs  believes  that 
consolidating  the  van (  us  regulatory 
provisions  that  comprise  all  the  costs 
and  expense  factors  used  to  charge 
parties-in-interest  for  requested  Customs 
services  will  provide  the  trade 
community  with  the  clarity  it  needs  to 
understand  how  Customs  arrives  at  the 
percentage  rate  charged. 

New  Proposed  Rate  of  Charge 

This  document  sets  forth  a  new 
proposed  methodology  for  determining 
the  rate  of  charge  for  reimbursable 
Customs  services  performed  on  a  regular 
workday  during  a  basic  40-hour 
workweek,  and.  based  on  that 
methodology,  proposes  that  the  rate  of 
charge  be  increased  to  a  single  rate  of 
154  percent  of  the  hourly  rate  of  regular 
pay  of  the  employee  performing  the 
service.  This  new  proposed  hourly 
percentage  rate  of  charge  employs  an 
updated  computational  formula  that  is 
based  on  the  ratio  of  actual  benefits  to 
salary  for  personnel  in  the  Office  of 
Field  Operations  who  performed 
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reimbursable  services  during  regular 
hours  of  duty  (not  costs  for  overtime  or 
sf>rvi(  es  delivered  outside  the  basic 
w.>rkweek)  in  fiscal  vear  2000.  The  new 
proposal  consolidates  in  one  section  of 
the  regulations  («»  24. 17(d))  the  other  fee 
and  expense  provisions  associated  with 
providing  reimbursable  Customs 
>er\ices  during  regular  hours  ot  dutv 

For  the  Office  of  Field  Operations  for 
fiscal  vear  2000.  the  ratio  of  benefits  to 
salary-  was  determined  as  follows: 


Salaries 

Full-time 
Part-time 


Total  Salaries     

Benefits 
Life  and  Health  insurance 
Retirement  Contnbutions 

PICA 

Medicare    

Uniforms  .  •-»..— 

Cost  ot  Living 

All  Others    - — 


Total  Benefits 


Millions 


S479  1 
65 


485  6 

31  6 
55  5 
18  1 
36 
38 
29 
36 


119.1 


Benefits    Rate    of    Charge    =    24    percent 

(119  1  M,485  6  M) 

Thus,  the  benefits  rate  of  charge  is 
calculateil  to  be  24  percent.  In 
determining  this  benefits  ratio. 
Medicare  costs  are  included.  Medicare 
costs  are  not  considered  within  the  i;?7 
percent  rate  of  charge  currentiv  set  forth 
in  the  regulations  at  ^  24.17(d):  they  are 
added  on  to  the  137  percent  pursuant  to 
*5  24.17(f]. 

Because  the  Medicare  compensation 
cost  is  directly  factored  into  the 
proposed  percentage  rate  of  charge,  it  is 
proposed  to  revise  paragraph  (f)  of 
§  24.17  to  limit  its  application  to 
provisions  other  than  the  provision 
providing  for  reitnbursable  Customs 
services  during  a  regular  workweek. 
Also,  the  reference  to  1  35  percent  is 
removed,  as  the  rate  was  changed  to 
1  45  percent  in  1986  bv  the  Federal 
Insurance  Contnbutions  Act  (FICA). 
which  establishes  this  compensation 
(  harge. 

Currentiv.  in  addition  to  the  charge  ot 
1..H7  percent  and  the  Medicare  charge. 
Customs  charges  for  administrative 
overhead  for  services  performed  during 
the  regular  workweek  .\dministrative 
overhead  i-.  provided  for  at  !?  24.21  of 
the  Customs  Regulations   In  this 
document,  Customs  is  proposing  to 
consolidate  the  administrative  overhead 
charge  for  work  during  a  regular 
workweek  into  the  hourlv  percentage 
rate  of  charge. 


Ailnunistrative  Overhead  Charges  for 
Regular  Workweek  Reimbursable 
Ser\'ices 

Section  24.21(a)  provides,  in  part,  that 
an  additional  charge  for  administrative 
overhead  costs  must  be  collected  from 
parties-in-interest  who  are  required  to 
reimburse  Customs  for  compensation 
and/or  expenses  of  Customs  officers 
performing  reimbursable  and  overtime 
services  fdr  the  benefit  of  such  parties 
under  either «)  24  16  or  §  24.17.  This 
charge  is  currentiv  represented  by  the 
flat  rate  of  charge  of  15  percent.  The  flat 
rate  of  charge  was  adopted  in  1984 
because  at  that  time  Customs  did  not 
have  a  formal  accounting  system  for 
determining  the  indirect  costs  of 
administrative  overhead  and  chose  to 
adopt  the  Treasury  Department's 
recominendation  that  15  percent  of  the 
identified  costs  of  providing  such 
services  be  used.  See  T.D.  84-231. 

To  determine  whether  the  15  percent 
administrative  overhead  charge  truly 
represented  reimbursement  to  the 
government.  Customs  took  the  actual 
indirect  costs  of  administrative 
overhead  expenses  during  regular  hours 
of  duty  (not  i:osts  for  overtime  or 
services  delivered  outside  the  basic 
workweek)  for  the  Office  of  Field 
Operations  for  fiscal  vear  2000  and 
found  die  following  relationship: 


the  services  of  a  Customs  employee  on 
a  regular  workweek  during  a  basic  40- 
hour  workweek  will  be  computed  at  154 
percent  of  the  hourly  rate  of  regular 
compensation  for  the  particular 
Customs  employee  performing  the 
services. 

Because  the  administrative  overhead 
cost  is  directly  factored  into  the 
proposed  percentage  rate  of  charge  for 
work  during  a  regular  workweek. 
Customs  is  proposing  to  amend 
4?  24.21(a)  to  remove  the  references  to 
reimbursable  services  and  §  24.17. 

Administrative  Ch^erhead  Charges  for 
0\'ertime  Reimbursable  Sen-ices 

Customs  also  examined  the 
relationship  between  admini.strative 
overhead  expenses  for  overtime  services 
and  the  compensation  and/or  expenses 
of  the  Clustoms  officers  performing 
overtime  services.  Customs  took  the 
actual  indirect  costs  of  administrative 
overhead  expenses  associated  with 
providing  Customs  services  on  an 
overtime  basis  for  the  Office  of  Field 
Operations  for  fiscal  year  2000  and 
found  the  following  relationship: 


% 


Millions 


Salanes: 

Full-time 
Part-time 


Total  Salary     

Administrative  Support 


Administrative  Overhead  Rate  of  Charge  = 
30  percent  (145  1  M,485  6  M) 

Thus,  the  charge  for  administrative 
overhead  is  determined  to  be  30  percent 
of  the  compensation  and; or  expenses  of 
the  Customs  officers  performing  the 
services  Combining  the  direct  benefit 
anil  the  indirect  administrative 
overhead  rates  of  charge  gives  a  single 
rate  of  charge  percentage  that  is 
calculated  as  follows; 


Millions 


Millions 


$132  1 
395 


$479  1 
65 

S485  6 
$145.1 


Benefits  Costs      

Administrative  Overhead 


Total  Benefit  and  Admin- 
istrative Overhead 
Costs 


S119  1 
1451 


264  2 


54  percent 


Combined  Rates  of  Charge 
(264  2  M/485  6  M) 

Taking  thest;  tabulations  into 
consideration.  Customs  in  this 
document  is  proposing  to  amend 
§  24.17(d]  to  refiect  that  the  charges  for 


Overtime  Salanes 
Administrative  Support 

Administrative  Overhead  Rate  of  Charge  = 
30  percent  (39  5  M/132  1  M) 

This  30  percent  rate  more  accurately 
reflects  the  Government's  cost  in 
providing  administrative  overhead 
services  to  parties-in-interest. 
Accordingly,  it  is  proposed  to  amend 
^  24.21(a)  to  reflect  that  the  rate  of 
charge  for  administrative  overhead  for 
Customs  officers  performing  overtime 
services  will  be  30  percent  of  the 
compensation  and/or  expenses  of  the 
Customs  officers  performing  the  service. 
A  conforming  change  is  proposed  to 
i?24. 17(e). 

With  the  proposed  amendments  to 
part  24  of  the  Customs  Regulations. 
Customs  believes  that  the  calculation  of 
the  percentage  charges  for  Customs 
ser\ices  provided  on  either  a 
reimbursable  or  overtime  basis  is  more 
transparent  and  simple  to  compute. 

The  proposed  new  percentage  rates  of 
charge  set  forth  in  this  document  more 
accuratelv  reflects  the  Government's 
actual  costs  in  providing  these  services 
to  parties-in-interest  and  will  be 
reviewed  biennially  using  the  actual 
costs  and  expenses  associated  with 
providing  requested  reimbursable 
Customs  services  from  the  preceding 
fiscal  vear. 


Other  Amendments 

In  §  101.6,  it  is  proposed  to  amend 
paragraph  (a)  by  updating  the  list  of 
national  holidays  on  which  Customs 
offices  are  closed  by  adding  the  third 
Monday  in  January,  and  the  heading  of 
paragraph  (b)  by  correcting  a 
typographical  error. 

Comments 

Before  adopting  these  proposed 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.5  of  the  Treasury  Department 
Regulations  (31  CFR  1.5),  and 
§  103.11(b)  of  the  Customs  Regulations 
(19  CFR  103.11(b)),  on  regular  business 
days  between  the  hours  of  9:00  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  799  9th  Street,  InVV., 
Washington,  DC.  Arrangements  to 
inspect  submitted  comments  should  be 
made  in  advance  by  calling  Mr.  Joseph 
Clark  at  (202)  572-8768. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

The  proposed  amendments  are 
intended  to  conform  the  Customs 
regulations  with  statutory  laws,  which 
provide  for  ten  legal  public  holidays 
and  allow  Customs  to  assess 
reimbursable  charges  to  those  parties-in- 
interest  who  require  Customs  services 
on  either  a  reimbursable  or  overtime 
basis.  Further,  in  the  case  of 
reimbursable  charges  for  Customs 
services  perfbrmed  during  regular  hours 
of  duty,  because  the  proposed  increases 
in  the  percentage  rates  of  charge  yield 
a  combined  increase  that  is  so  small  (an 
increase  of  only  .55  percent),  pursuant 
to  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  it 
is  certified  that,  if  adopted,  the 
proposed  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  proposed  amendments 
are  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604.  Further,  these  proposed 
amendments  do  not  meet  the  criteria  for 
a  "significant  regulatory  action"  as 
specified  in  E.G.  12866. 

Drafting  Information 

The  principal  author  of  this  dociunent 
was  Gregory  R.  Vilders,  Attorney, 
Regulations  Branch,  Office  of 
Regulations  and  Rulings.  However, 


persoruiel  from  other  offices 
participated  in  its  development. 

List  of  Subjects 

19  CFR  Part  24 

Accounting,  Customs  duties  and 
inspection,  Fees,  Financial  and 
accounting  procedures,  Reimbursable 
charges.  Reporting  and  recordkeeping 
requirements.  Wages. 

19  CFR  Part  101 

Customs  duties  and  inspection. 
Organization  and  functions 
(Government  agencies),  Reimbursable 
charges.  Reporting  and  recordkeeping 
requirements.  Wages. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  set  forth  above,  it  is 
proposed  to  amend  parts  24  and  101  of 
the  Customs  Regulations  (19  CFR  parts 
24  and  101),  as  set  forth  below: 

PART  24 — Customs  Financial  and 
Accounting  Procedure 

1.  The  general  authority  citation  for 
part  24  continues  to  read,  and  the 
specific  authority  for  §  24.17  is  revised 
to  read,  as  follows: 

Authority:  5  U.S.C.  .301:  19  I'SC.  SSa-.Sec, 
66.  1202  (General  Note  23.  Harmonized  Tariff 
Schedule  of  the  United  States),  1505,  1624; 
26  U.S.C.  4461:  4462:  31  U.S.C.  9701. 


Section  24.17  also  issued  under  5  U.S.C. 
6103:  19  U.S.C.  267,  1450.  1451.  1452.  1456. 
1524.  1557.  1562:  46  U.S.C.  2110.  2111.  2112; 

***** 

2.  In  §24.1 7: 

a.  The  introductory  text  of  paragraph 
(d)  is  revised  and  the  table  following  the 
introductory  text  is  removed; 

b.  Paragraph  (e)  is  revised:  and 

c.  Paragraph  (f)  is  revised. 

The  revisions  to  paragraphs  (d),  (e), 
and  (f)  read  as  follows: 

§  24.1 7    ReimtMjrsable  services  of  Customs 
emptoyees. 

***** 

(d)  Computation  charge  for 
reimbursable  services.  The  charge  for 
the  services  of  a  Customs  employee  on 
a  regular  workday  during  a  basic  40- 
hour  workweek  is  computed  at  a  rate 
that  is  equal  to  154  percent  of  the  hourly 
rate  of  regular  compensation  for  the 
particular  Customs  employee 
performing  the  services  with  an 
additional  charge  equal  to  any  night  pay 
differential  actually  payable  under  5 
U.S.C.  5545.  The  154  percent  hourly 
rate  of  charge  is  based  on  the 
reimbursable  service  expenses  incurred 
by  the  Office  of  Field  Operations  during 


fiscal  year  2000  and  includes  charges  for 
administrative  overhead  and  Medicare. 

***** 

(e)  The  reimbursable  charge  for 
Customs  services  performed  on  an 
overtime  basis  shall  be  computed  in 
accordance  with  §§24.16  and  24.21(a). 

(f)  Medicare  compensation  costs.  In 
addition  to  other  expenses  and 
compensation  chargeable  to  parties-in- 
interest  set  forth  in  this  section,  unless 
otherwise  expressly  provided  for.  such 
persons  shall  also  be  required  to 
reimburse  Customs  for  its  share  of 
applicable  Medicare  costs. 

3.  In  §  24.21 ,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows; 

§  24.21     Administrative  overt)ead  charges. 

(a)  Overtime  services.  The  charge  for 
the  administrative  overhead  costs 
associated  with  providing  Customs 
services  on  an  overtime  basis  for  parties- 
in-interest  under  the  provisions  of 
§  24.16  of  this  part  shall  be  computed  at 
a  rate  that  is  equal  to  30  percent  of  the 
hourly  rate  of  compensation  for  the 
particular  Customs  employee 
performing  the  service. 


PART  101— GENERAL  PROVISiONS 

1.  The  general  authority  citation  for 
part  101  is  revised  to  read  as  follows; 

Authority:  5  U.S.C.  301.  6103;  19  U.S.C.  2. 
66.  1202  (General  Note  23,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623,  1624. 
1646a. 
***** 

2.  In  §101.6: 

a.  Paragraph  (a)  is  revised:  and 

b.  Paragraph  (b)  is  amended  by 
removing  the  word  "hgur>"  in  tbe 
heading  and  adding,  in  its  place,  the 
word  "hours". 

The  revision  reads  as  follows; 

§  1 01 .6    Hours  of  tMJSiness. 

***** 

(a)  Saturdays.  Sundays,  and  national 
holidays. — (1)  National  holidays.  In 
addition  to  Saturdays,  Sundays,  and  any 
other  calendar  day  designated  as  a 
holiday  by  Federal  statute  or  Executive 
Order,  Customs  offices  will  be  closed  on 
the  following  national  holidays: 

(i)  January  1; 

(ii)  The  third  Monday  in  January; 

(iii)  The  third  Monday  in  February; 

(iv)  The  last  Mondav  in  May; 

(v)  July  4; 

(vi)  The  first  Monday  in  September; 

(vii)  The  second  Monday  in  October; 

(viii  )November  1 1 ; 

(ix)  The  fourth  Thursday  in 
November;  and 

(x)  December  25. 
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(2)  Obser\-ance  of  national  holidavs  If 
a  national  holiday  fall.s  on  a  Saturdav. 
then  the  Friday  preceding  that  Saturdav 
will  be  observed  as  the  national  holiday 
for  work  purposes  if  a  national  holiday 
falls  on  a  Sunday,  then  the  Monday 
following  that  Sunday  will  be  observed 
as  the  national  holiday  for  work 
purposes. 
.         «         *         *         • 

Approvfd  Ottober  2.  2002. 
Robert  C.  Bonner, 
Commissianf^r  of  Customs. 
Timothy  E.  Skud. 

Deputy  Assistant  Secrvtan  of  the  Trvasury 
(FR  Doc  02-25655  Filed  1CMM)2;  8:45  ami 

BILLING  COOC  M20-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[lA  154-1154;  FRL-7392-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

agency:  Environmental  Protection 
.\gency  (EPA). 
ACTION:  Proposed  rule. 


those  parts  of  the  rule  that  are  not  the 
subject  of  an  adverse  comment. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
November  8,  2002 

ADDRESSES:  Comments  may  be  mailed  to 
Lynn  Slugantz,  Environmental 
Protection  Agency.  Air  Planning  and 
Development  Branch,  901  North  5th 
Street.  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORIilATION  CONTACT: 
Lynn  Slugantz  at  (913)  551-7883. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

I),)ti'(i    Iiinc  .1.  2002. 
William  W.  Rice. 

.Arf/iik;  Hr^ional  Administrator.  Region  7. 
|FK  no(    02-25501  Filed  10-8-02;  8:45  am] 

BILLING  COOC  6560-40-P 


SUMMARY:  EP.^  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of  Iowa 
The  SIP  revisions,  regarding  the  States 
construction  permitting  rules  as  they 
pertain  to  industrial  anaerobic  lagoons 
and  anaerobic  lagoons  for  animal 
feeding  operations  in  Iowa,  will  help 
ensure  Federal  enforceability  of  the 
states  air  program  In  the  final  rules 
section  of  the  Federal  Register,  EPA  is 
approving  the  states  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
b«;cause  the  .Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  relevant  adverse 
comments  to  this  action  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action   If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  action.  EPA  will  not  institute 
a  second  comment  period  on  this  action 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time 
Please  note  that  if  EPA  receives  adverse 
comment  on  part  of  this  rule  and  if  that 
part  can  be  severed  from  the  remainder 
of  the  rule,  EP.\  may  adopt  as  final 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AI21 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Astragalus 
pycnostachyus  var.  lanosissimus,  a 
Plant  From  the  Coast  of  Southern  and 
Central  California 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Proposed  rule. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (.Service),  propose  to 
designate  critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  Astragalus 
pvcnostachyus  var.  lanosissimus 
(Ventura  marsh  milk-vetch). 
.\pproximately  170  hectares  (ha)  (420 
acres  (ac))  of  land  fall  within  the 
boundaries  of  the  proposed  critical 
habitat  designation.  Proposed  critical 
habitat  is  located  in  Santa  Barbara  and 
Ventura  counties,  California.  Critical 
habitat  receives  protection  from 
destruction  or  adverse  modification 
through  required  consultation  under 
section  7  of  the  Act  with  regard  to 
actions  carried  out.  funded  or 
authorized  by  Federal  agencies. 

We  are  soliciting  data  and  comments 
from  the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  this  proposal  to 
incorporate  or  address  new  information 
received  during  the  comment  period. 


DATES:  We  will  accept  comments  until 
December  9.  2002.  Public  hearing 
requests  must  be  received  by  November 
25.  2002. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  several  methods: 

(1 )  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor. 
Ventura  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service.  2493  Portola 
Road.  Suite  B.  Ventura,  CA  93003. 

(2)  You  may  also  send  comments  by 
electronic  mail  (e-mail)  to 
fwJventuramilkvetch@fws.gov.  See  the 
Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  about  electronic  filing. 

(3)  You  may  hand-deliver  comments 
to  our  Ventura  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service.  2493 
Portola  Road.  Suite  B.  Ventura.  CA 
93003. 

Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Farris.  Ventura  Fish  and  Wildlife  Office. 
U.S.  Fish  and  Wildlife  Service.  2493 
Portola  Road.  Suite  B.  Ventura,  CA 
93003  (telephone  805/644-1766; 
facsimile  805/644-3958).  Information 
regarding  this  proposal  is  available  in 
alternate  formats  upon  request. 
SUPPLEMENTARY  INFORMATION: 

Background 

Astmgalus  pycnostachyus  var. 
lanosissimus  (Ventura  marsh  milk- 
vetch)  is  an  herbaceous  perennial  in  the 
pea  family  (Fabaceae).  It  has  a  thick 
taproot  and  multiple  erect,  reddish 
stems.  40  to  90  centimeters  (cm)  (16  to 
36  inches  (in))  tall,  that  emerge  from  the 
root  crown.  The  piimately  compound 
leaves  (divided  more  than  once  on  the 
same  stem  and  arranged  like  a  feather) 
are  densely  covered  with  silvery  white 
hairs.  The  27  to  39  leaflets  are  5  to  20 
millimeters  (mm)  (0.2  to  0.8  in)  long. 
The  numerous  greenish-white  to  cream 
colored  flowers  are  in  dense  clusters 
and  are  7  to  10  mm  (0.3  to  0.4  in)  long. 
The  calyx  (a  whorl  of  leaves  below  the 
flower)  teeth  are  1.2  to  1.5  mm  (0.04  in) 
long.  The  fruits  are  single-celled  pods  8 
to  11  mm  (0.31  to  0.43  in)  long  (Bameby 
1964).  The  blooming  time  has  been 
recorded  as  July  to  October  (Bameby 
1964);  however,  the  one  extant 
population  was  observed  to  flower  from 
June  to  September  (Wilken  and 
Wardlaw  2001).  This  variety  is 
distinguished  from  A.  pycnostachyus 
var.  pycnostachyus  (brine  milk-vetch) 
by  certain  flower  characteristics  (i.e..  the 


length  of  c<iiyx  tube,  calyx  teeth,  and 
peduncles  (a  stalk  bearing  a  flower  or 
flower  cluster)).  It  is  distinguished  from 
other  local  Astragalus  species  by  its 
overall  size,  perennial  growth  form,  size 
and  shape  of  £ruit,  and  flowering  time. 

Little  is  known  of  the  habitat 
requirements  of  Astragalus 
pycnostachyus  var.  lanosissimus.  All 
but  two  of  the  known  collections  of  this 
taxon  were  made  prior  to  1930,  and 
specimen  labels  from  these  collections 
and  original  published  descriptions 
contain  virtually  no  habitat  information. 
The  related  variety.  A.  pycnostachyus 
var.  pycnostachyus,  is  found  in  or  at  the 
high  edge  of  coastal  saltmarshes  and 
seeps.  The  only  known  population  of  A. 
pycnostachyus  var.  lanosissimus  occurs 
in  a  sparsely  vegetated  low  area,  at  an 
elevation  of  about  10  meters  (m)  (30  feet 
(ft)),  on  a  site  previously  used  for 
disposal  of  petroleum  waste  products 
(Impact  Sciences,  Inc.  1997).  Dominant 
shrub  species  at  the  site  are  Baccharis 
pilularis  (coyote  brush),  Baccharis 
salici folia  (mulefat),  Salix  lasiolepis 
(arroyo  willow),  and  the  non-native 
Myoporum  laetum  (myoporum)  (Impact 
Sciences,  Inc.  1997).  The  population 
occurs  with  sparse  vegetative  cover 
provided  primarily  by  Baccharis 
pilularis,  Baccharis  salicifolia,  a  non- 
native  Carpobrotus  sp.  (seaiig)  and  a 
non-native  annual  grass,  Bromus 
madritensis  ssp.  rubens  (red  brome). 
Soils  are  reported  to  be  loam-silt  loams 
(Impact  Sciences,  Inc.  1997).  Soils  may 
have  been  transported  from  other 
locations  as  a  cap  for  the  disposal  site 
once  it  was  closed.  The  origin  of  the  soil 
used  to  cap  the  waste  disposal  site  is 
unknown;  however,  because  of  the  costs 
of  transport,  the  soil  soiirce  is  likely 
local. 

Despite  the  lack  of  information 
available  from  historical  collections,  the 
best  description  we  have  of  the  habitat 
of  Astragalus  pycnostachyus  var. 
lanosissimus  is  from  Wilken  and 
Wardlaw  (2001)  who  concluded  that  the 
species  occurs  in  low-elevation  coastal 
dune-swale  areas,  where  freshwater 
levels  (in  the  form  of  satiu-ated  soils  or 
groundwater)  are  high  enough  to  reach 
the  roots  of  the  plants.  Sometimes,  high 
groundwater  is  shown  by  the  presence 
of  water  in  sloughs  or  coastal  creeks,  but 
more  typically  evidence  for  freshwater 
availability  is  seen  in  the  presence  of 
native,  freshwater-dependent  plants, 
such  as  Salix  spp.  (willows),  Typha  spp. 
(cattails),  Baccharis  salicifolia,  and 
others.  The  soils  associated  with  A. 
pycnostachyus  var.  lanosissimus  are 
well-drained,  yet  contain  a  mix  of  sand 
and  clay.  Because  of  the  freshwater 
influence,  the  soils  do  not  exhibit  a 


white  crust  which  would  indicate  saline 
or  alkaline  conditions. 

Like  the  habitat  requirements,  little  is 
known  about  the  reproductive  biology 
of  Astragalus  pycnostachyus  var. 
lanosissimus.  According  to  Wilken  and 
Wardlaw  (2001),  the  species  appears  to 
be  self-compatible  and  partly  self- 
pollinating;  however,  the  flower 
structure  of  this  species  and  other 
Astragalus  suggests  that  pollination 
requires  manipulation  of  flower  parts  by 
insects.  Few  insects  have  been  observed 
visiting  A.  pycnostachyus  var. ' 
lanosissimus  flowers.  Wilken  and 
Wardlaw  (2001)  observed  a  bumblebee 
(Bombus  sp.)  and  two  skippers  (Family: 
Hesperidae)  visiting  the  plants,  and 
other  researchers  have  observed  large 
insects  visiting  other  Astragalus  species 
(e.g.,  Karron  1987).  Therefore,  it  seems 
likely  that  insects  are  the  natural 
pollinators  of  this  plant.  The  life  cycle 
of  A.  pycnostachyus  var.  lanosissimus 
thus  requires  that  a  pollinator 
commimity  is  present  (Geer  et  al.  1995, 
Karron  1987).  The  pollinator 
community  is  supported  by  surrounding 
native  vegetation.  Non-native  plants  are 
likely  to  be  detrimental  as  they  compete 
with  native  plants,  including  A. 
pycnostuchyui,  var.  lanosissimus,  for 
nutrients,  water,  and  sunlight. 
Therefore,  the  percentage  cover  of  exotic 
plants  must  be  relatively  low  in  areas 
designated  as  critical  habitat  for  A. 
pycnostachyus  var.  lanosissimus. 
Recent  research  has  shown  that 
predation  by  non-native  snails  is  a 
factor  in  the  survival  of  seedlings  in  the 
extant  population  (Wilken  and  Wardlaw 
2001). 

Wilken  and  Wardlaw  (2001) 
concluded  that  seed  production  in 
Astragalus  pycnostachyus  var. 
lanosissimus  was  limited  by  pollination 
and/ or  fertilization  and  seed  predation 
by  weevils  (Family:  Bruchidae).  The 
reason  for  the  low  pollination  rate  is 
unknown,  but  could  be  attributed  to 
factors  that  affect  the  local  pollinator 
community,  such  as  habitat  loss, 
pesticides,  and  competition  for  nectar 
and  aggression  from  non-native  insects 
such  as  Argentine  ant  {Linepithema 
humile). 

Low  survivorship  of  seedlings  and 
young  plants  observed  in  Astragalus 
pycnostachyus  var.  lanosissimus  may  be 
due  in  part  to  herbivory  by  snails  (the 
non-native  Otala  lactea  or  Helix 
aspersa)  and  brush  rabbits  (Sylvilagus 
bachmani)  (Wilken  and  Wardlaw  2001). 
Due  to  the  combination  of  poor  seedling 
and  young  plant  survivorship  and  low 
seed  production,  the  population  of  A. 
pycnostachyus  vai.  lanosissimus 
declined  from  its  rediscovery  in  1997 
until  the  2001  season  (Impacts  Sciences 


1997  and  1998;  Wilken  and  Wardlaw 
2001;  Wilken,  pers.  conmi..  2002),  The 
population  appears  to  be  siu^^iving  due 
to  having  established  a  seedbank  [not  all 
seeds  produced  in  one  year  will 
germinate  the  following  year).  The  hard 
seed  coat  may  require  scarification 
(scraping  or  small  cuts)  that  cannot 
happen  within  one  season,  so  the  seed 
may  survive  for  one  year  or  more  in  the 
soil  until  the  coat  can  break  down  or  is 
broken  by  some  mechanical  means 
(Wall,  pers.  comm.,  2000).  Also.  Wilken 
and  Wardlaw  (2001)  found  that  the 
plants  may  not  become  reproductive 
until  more  than  18  to  30  months 
following  germination.  The  implication 
for  A.  pycnostachyus  var.  lanosissimus 
is  that  low  seed  production  and  thus  a 
seed  bank  deficit,  combined  with  low 
seedling  survival  and  the  mortality  of 
some  adult  plants,  may  contribute  to  the 
population's  decline  unless  the  factors 
causing  these  problems  [e.g.,  snail 
herbivory,  low  pollination  rate)  can  be 
addressed. 

Astragalus  pycnostachyus  var. 
lanosissimus  was  first  described  by  Per 
Axel  Rydberg  (1929)  as  Phaca 
lanosissima  from  an  1882  collection  by 
S.B.  and  W.F.  Parish  made  in  what  is 
now  Orange  County.  California.  The 
combination  A.  pycnostachyus  var. 
lanosissimus  was  assigned  to  this  taxon 
by  Philip  Munz  and  Jean  McBumev  in 
1932  (Munz  1932). 

The  exact  location  of  the  type  locality 
of  Astragalus  pycnostachyus  var. 
lanosissimus  is  unclear.  The  specimen 
label  from  the  plant  collected  in  1882  by 
S.B.  and  W.F.  Parish  identifies  the  site 
as  "La  Bolsa,"  Based  on  the  labeling  of 
other  specimens  collected  by  the 
Parishes  in  1881  and  1882,  Bameby 
(1964)  suggested  that  this  collection 
may  have  come  from  the  Ballona 
marshes  in  Los  Angeles  County. 
However,  Critchfield  (1978)  believed 
that  "La  Bolsa"  could  have  referred  to 
Bolsa  Chica,  a  coastal  marsh  system 
located  to  the  south  in  Orange  County. 
The  California  Natural  Diversitv  Data 
Base  (CNDDB)  (CDFG  2002)  concludes 
that  "La  Bolsa"  is  the  Bolsa  Bay  area 
between  Sunset  Beach  and  Huntington 
Beach  in  Orange  County.  Collections  of 
other  plants  from  the  "La  Bolsa"  area 
have  been  mapped  as  the  Bolsa  Chica 
salt  marsh,  although  exact  locations  of 
the  collections  are  not  known. 

In  the  five  decades  following  its 
discovery,  Astragalus  pycnostachyus 
var.  lanosissimus  was  collected  from 
only  a  few  locations  in  Los  Angeles  and 
Ventura  counties.  In  a  second  1882 
collection,  the  plant  was  collected  from 
near  Santa  Monica  in  Los  Angeles 
County.  It  was  also  collected  from  the 
Ballona  marshes  just  to  the  south  in 
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1902.  and  "Cienega"  in  1904.  also  likelv 
near  the  Ballona  wetlands  In  Ventura 
County  it  was  collected  in  1901  and 
1925  from  Oxnard  and  in  191 1  from  an 
unspecified  location  in  'Ventura. 
California.  "  a  citv  adjacent  to  Oxnard 

Bameby  (1964)  believed  that 
Astragalus  pycnostachyus  var 
lanosisstmus  had  been  extirpated  from 
Santa  Monica  southward,  noting  that 
there  was  still  the  possibility  it  survived 
in  Ventura  County  (although  he  knew  of 
no  locations  at  that  time)  The  species 
was  briefly  rediscovered  in  1967 
through  the  chance  collection  by  R 
Chase  of  a  single  specimen  growing  by 
a  roadside  between  the  cities  of  Ventura 
and  Oxnard.  Searches  uncovered  no 
other  living  plants  at  that  location, 
although  some  mowed  remains 
discovered  on  McGrath  State  Beach 
lands  across  the  road  from  Chase's 
collection  site  were  believed  to  belong 
to  this  taxon  (information  on  herbarium 
label  from  specimen  collected  by  R.M. 
Chase  1967)  Floristic  surveys  and 
focused  searches  conducted  in  the 
1970s  and  1980s  at  histoncal  collection 
locations  did  not  locate  any  populations 
of  A  pycnostachyus  viT  lanosisstmus 
and  the  plant  was  presumed  extinct 
(Islev  1986.  Burgess  1987,  Spellenberg 
1993.  Skinner  and  Pavlik  1994).  On  [une 
12.  1997,  a  population  of  the  plant  was 
rediscovered  by  a  Service  biologist  in  a 
degraded  coastal  dune  system  near 
Oxnard.  California  (Kate  Svmonds,  pers 
obs  . 1997) 

Based  upon  searches  for  Astragalus 
pvcnostachyus  var  lanosissimus 
between  the  last  collection  in  1967  and 
its  rediscovery  in  1997.  the  species  is 
believed  to  have  been  extirpated  fmm 
all  of  the  general  areas  from  which  it 
had  been  collected  except  the  single 
remaining  extant  population  in  Oxnard. 
Ventura  County  Locations  of 
collections  from  the  late  1800s  to  early 
1900s  in  Los  Angeles  County  are  now 
urt)anized  within  the  expansive  Los 
.\ngeles  metropolitan  area 
Approximately  90  percent  of  the 
Ballona  wetlands,  once  encompassing 
almost  810  ha  (2.000  ac).  have  been 
drained  dredged,  and  developed  into 
the  urban  areas  of  Marina  del  Rey  and 
Venice  (Critchfield  1978.  Friends  of 
Ballona  Wetlands  1998)  Ballona  Creek, 
the  primary  freshwater  source  for  the 
wetland,  had  been  straightened,  dredged 
and  channelized  by  1940  (Friesen  et  al 
1981)  Despite  periodic  surveys  of  what 
remains  at  the  Ballona  wetlands,  A 
pycnostachyus  var  lanosisstmus  has  not 
been  collected  there  since  the  early 
1900s  (Gustafson  1981;  herbarium  labels 
from  collections  by  H  P  Chandler  and 
by  E.  Braunton.  1902.  housed  at  IJC 
Berkelev  Herbaria). 


In  1987.  botanists  searched 
specifically  for  Astragalus 
pycnostachyus  var.  lanosissimus 
without  success  at  previous  collection 
locations  throughout  its  range  in  coastal 
habitats,  including  Bolsa  Chica  in 
Orange  County  and  on  public  lands 
around  Oxnard  in  Ventura  County  (F. 
Roberts.  Service,  in  litt..  1987;  T. 
Thomas.  Service,  pers.  coram..  1997). 
Point  Mugu  Naval  Air  Weapons  Station, 
in  southern  Ventura  County,  may  have 
suitable  habitat  (Wilken  and  Wardlaw 
2001);  however,  focused  surveys  have 
not  been  conducted  there.  A. 
pycnostachyus  var.  lanosissimus  was 
not  found  during  cursory  surveys  of  the 
base,  nor  has  this  taxon  ever  been 
collected  there  despite  habitat 
evaluations  and  vegetation  sampling  by 
the  Navy  for  the  past  15  years  (Navy 
Base  Ventura  County  2002). 

The  single  known  population  of 
Astragalus  pycnostachyus  var. 
lanosisstmus  near  the  city  of  Oxnard  is 
in  a  degraded  backdune  community. 
From  1955  to  1981  the  land  on  which 
it  occurs  was  used  as  a  disposal  site  for 
oil  field  wastes  (Impact  Sciences.  Inc. 
1998)  In  1998.  the  City  of  Oxnard 
published  a  Final  Environmental  Impact 
Report  (FEIR)  for  development  of  this 
site  (Impact  Sciences.  Inc.  1998).  In  a 
final  step,  the  project  was  approved  by 
the  California  Coastal  Commission  in 
April  2002.  The  proposal  for  the  site 
includes  remediation  of  soils 
contaminated  with  hydrocarbons, 
followed  by  construction  of  300  homes 
and  a  2-ha  (6-ac)  lake  on  37  ha  (91  ac) 
of  land.  The  proposed  soil  remediation 
would  involve  excavation  and 
stockpiling  of  the  soils,  followed  by  soil 
treatment  and  redistribution  of  the  soils 
over  the  site  (Impact  Sciences.  Inc. 
1998) 

The  prop<ised  measures  for 
conservation  on  the  site  would  be  to 
establish  a  2  ha  (5  ac)  preserve  that 
would  be  dominated  by  highly 
disturbed  soils.  The  buffers  between  the 
development  and  preserve  areas  would 
be  15  meters  (m)  (50  feet  (ft)).  According 
to  a  comprehensive  review  of  rare  plant 
preserve  design  compiled  by  the 
Conservation  Biology  Institute  (2000). 
buffers  of  that  size  are  insufficient  to 
protect  a  rare  plant  species  because 
indirect  effects  (eg.,  fuel  management, 
loss  of  pollinators,  introduction  of 
competing  exotic  plants)  are  not 
absorbed  and  are  likely  to  extend  well 
into  the  preserved  area.  Thus,  the 
preserve  proposed  for  Astragalus 
pycnostachyus  var.  lanosissimus  has 
inadequate  consideration  of  the 
biological  needs  of  the  species  and 
unproven  management  and  protection 
of  the  site.  The  proposed  project,  as 


described  in  the  FEIR.  could  have 
several  adverse  effects  on  the  only 
known  population  of  i4.  pycnostachyus 
var.  lanosissimus,  possibly  resulting  in 
the  extinction  of  this  tsixon  in  the  wild. 
We  anticipate  that  the  project  will 
exacerbate  the  problems  the  population 
already  experiences  with  snail 
predation  and  exotic  plants,  and  will 
also  introduce  pesticides,  increase 
human  access,  interrupt  pollination, 
and  alter  the  freshwater  inundation 
regime  that  the  species  apparently 
requires. 

The  Service  was  not  involved  in  the 
agreements  between  the  developer  and 
local  and  State  officials  because  our 
regulatory  authority  does  not  extend  to 
listed  plants  oq  private  land  unless 
there  is  a  Federal  nexus,  such  as  a 
Federal  permit  or  funding.  No  nexus 
existed  on  the  site  and  our  role  was 
strictly  advisory. 

A  sooty  fungus  was  found  on  the 
leaves  of  Astragalus  pycnostachyus  var. 
lanosissimus  in  late  summer.  1997,  as 
leaves  began  to  senesce  (die)  or  wither 
and  the  plants  entered  a  period  of 
dormancy  (Impact  Sciences.  Inc.  1997). 
The  effects  of  the  fungus  on  the 
population  are  not  known,  but  it  is 
possible  that  the  fungus  attacks 
senescing  leaves  in  great  number  only  at 
the  end  of  the  growing  season.  The 
plants  appeared  robust  when  in  flower 
in  lune  1997,  matured  seed  by  October 

1997.  and  were  regrowing  in  March 

1998.  after  a  period  of  dormancy, 
without  obvious  signs  of  the  fungus 
(Steeck.  in.  litt.  1998).  Wilken  and 
Wardlaw  (2001)  did  not  detect  any  signs 
of  pathogens  on  mature  plants  that 
appeared  to  be  in  poor  health;  however, 
two  mature  plants  had  infestations  of 
aphids  (Family:  Aphididae)  that  were 
being  tended  by  non-native  Argentine 
ants.  Cucumber  mosaic  virus,  which  is 
transmitted  by  aphids,  was  found  in  the 
A.  pycnostachyus  var.  lanosissimus 
population  (Wilken  2002). 

In  1997.  the  seeds  of  Astmgalus 
pycnostachyus  var.  lanosissimus  were 
heavily  infested  with  seed  beetles 
(Bnichidae:  Coleoptera).  In  a  seed 
collection  done  for  conservation 
purposes  in  1997.  the  Service  found  that 
most  frxiits  partially  developed  at  least 
4  seeds;  however,  seed  predation 
reduced  the  average  number  of 
undamaged  seeds  to  only  1.8  per  fruit 
(Steeck,  in.  litt.,  1998).  Wilken  and 
Wardlaw  (2001)  reported  similar 
findings  in  2000.  Apparently  heavy  seed 
predation  by  seed  beetles  and  weevils 
has  been  reported  among  other  members 
of  the  genus  Astragalus  (Piatt  et  al. 
1974,  Lesica  1995).  Wilken  and 
Wardlaw  (2001)  estimate  that  seed 
predation  by  these  insects  may  reduce 
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seed  viability  by  30  percent  in  a  given 
year. 

Because  of  its  small  population  size, 
the  only  natiiral  population  is  also 
threatened  by  competition  with  non* 
native  plant  species.  Cortaderia  selloana 
(pampas  grass),  Carpobrotus  sp.,  and 
Bromus  madritensis  ssp.  rubens  are 
invasive  non-natiye  plant  species  that 
occur  at  the  site  (Impact  Sciences,  Inc. 
1997).  Carpobrotus  sp.  in  particular,  are 
competitive,  succulent  species  with  the 
potential  to  cover  vast  areas  in  dense 
clonal  mats  and  may  harbor  non-native 
snails.  Bromus  madritensis  ssp.  rubens 
grew  in  high  densities  aroimd  some 
mature  individuals  of  Astmgalus 
pycnostachyus  var.  lanosissimus  in 
1998  and  seedlings  were  germinating 
among  patches  of  Carpobrotus  spp.  and 
Bromus  spp.  in  1998  (D.  Steeck,  in.  litt.. 
1998).  Seedling  survival  rates  in  these 
areas  have  not  yet  been  determined. 

Efforts  to  conserve  Astragalus 
pycnostachyus  var.  lanosissimus  have 
been  initiated  by  the  landowner  (North 
Shore  at  Mandalay  LLC)  and  a  task  force 
of  scientists  from  the  University  of 
California  and  Santa  Barbara  Botanic 
Garden,  agencies  (California  Department 
of  Fish  and  Game,  U.S.  Fish  and 
Wildlife  Service,  California  Department 
of  Parks  and  Recreation),  and  plant 
propagation  experts  from  the  Rancho 
Santa  Ana  Botanic  Gardens  (RSABG). 
Contractors  for  the  landowner  and 
proponent  of  the  development.  North 
Shore  at  Mandalay  LLC,  have 
successfully  grown  plants  in  a  remote 
greenhouse  facility.  Several  plants  were 
excavated  from  the  natural  population 
and  potted  prior  to  state  and  Federal 
listing,  and  other  plants  were  started 
from  seed  gathered  from  the  natiual 
population.  In  addition,  A. 
pycnostachyus  var.  lanosissimus  seed 
from  the  site  was  placed  in  a  seed 
storage  collection  and  a  seed  bulking 
project  at  RSABG.  RSABG  has  been 
successful  in  germinating  A. 
pycnostachyus  var.  lanosissimus  seed 
and  growing  the  plants  in  containers 
(Wilken  and  Wardlaw  2001). 

Research  populations  have  been 
introduced  in  two  locations  within  the 
historical  range  of  Astragalus 
pycnostachyus  var.  lanosissimus: 
Mandalay  State  Beach,  across  the  street 
from  the  extant  population,  and  one  at 
McGrath  State  Beach.  Two 
transplantation  experiments  are 
underway  outside  of  the  known  range  of 
the  species:  one  at  Carpentaria  Marsh 
and  the  other  at  Coal  Oil  Point,  both  in 
Santa  Barbara  County.  Approximately 
250  individuals  were  planted  and  are 
being  irrigated  at  the  Coal  Oil  Point 
Reserve.  Seed  has  been  introduced  at  10 
separate  dune  locations  at  the  Reserve 


(Cristina  Sandoval,  Reserve  Director, 
pers.  comm.,  2002).  The  success  of  any 
of  these  efforts  in  establishing  self- 
sustaining  populations  of  A. 
pycnostachyus  var.  lanosissimus  is  yet 
to  be  determined. 

In  1997,  the  population  of  Astragalus 
pycnostachyus  var.  lanosissimus  in 
Cbcnard  consisted  of  about  374  plants,  of 
which  260  were  small  plants  thought  to 
have  germinated  in  the  last  year  and  114 
were  "adult"  plants.  Of  these  adult 
plants,  fewer  than  65  plants  produced 
fruit  in  1997  (Impact  Sciences,  Inc. 
1997).  In  1998,  192  plants  were  counted 
diuing  surveys  of  the  population. 
Service  biologists  placed  cages  around  a 
sample  of  plants  in  1999  to  protect  them 
from  severe  herbivory  apparently  done 
by  small  mammals,  most  likely  brush 
rabbits.  Despite  this  protection,  only  30 
to  40  plants  produced  flowers  in  1999, 
which  was  believed  to  be  less  than  half 
of  those  blooming  in  1998  (Steeck,  in 
litt.,  1998). 

Wilken  and  Wardlaw  (2001)  state  that 
the  total  number  of  adult  plants 
declined  between  1997  and  2000. 
Although  46  of  80  seedlings  that 
germinated  in  the  2000  growing  season 
were  still  present  in  October  2000,  the 
total  niunber  of  surviving  adult  plants  in 
2000  was  estimated  at  39.  Many  are 
believed  to  have  succumbed  to 
herbivory  from  snails  and  brush  rabbits. 
Other  losses  are  unexplained,  sudden 
mortalities  (Wilken  and  Wardlaw  2001). 
Following  efforts  to  control  snails  in 
2000  (i.e.,  poisoning,  hand  removal, 
clearing  of  iceplant,  fencing),  and 
perhaps  more  favorable  growing 
conditions  in  the  winter  of  2000-2001 , 
more  than  1 ,000  seedlings  were 
observed  (Wilken,  pers.  comm.,  2002). 
Of  these,  more  than  300  survived  until 
October  2001  when  they  became 
dormant.  At  the  time  of  this  proposal, 
more  recent  survey  data  is  not  available. 

Previous  Federal  Action 

Federal  actions  for  this  taxon  began 
pursuant  to  section  12  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report  (House 
Document  No.  94-51)  was  presented  to 
Congress  on  January  9, 1975,  and 
Astragalus  pycnostachyus  var. 
lanosissimus  was  included  on  List  C, 
among  those  taxa  believed  possibly 
extinct  in  the  wild.  The  Service 
published  a  notice  in  the  July  1, 1975, 
Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 


(petition  provisions  are  now  found  in 
section  4(b)(3))  of  the  Act  and  its 
intention  to  review  the  status  of  the 
plant  taxa  named  therein. 

On  June  16,  1976.  the  Service 
published  a  proposed  rule  in  the 
Federal  Reg^er  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
piu-suant  to  section  4  of  the  Act.  This 
list,  which  included  Astragalus 
pycnostachyus  var.  lanosissimus,  was 
assembled  on  the  basis  of  comments  and 
data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1, 1975.  Federal  Register 
publication.  General  comments  received 
in  relation  to  the  1976  proposal  were 
summarized  in  an  April  26.  1978. 
Federal  Register  publication  (43  FR 
17909).  In  1978.  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  those  proposals  already 
more  than  2  years  old.  In  a  December 
10,  1979.  notice  (44  FR  70796)  the 
Service  withdrew  the  portion  of  the 
June  16, 1976.  proposal  that  had  not 
been  made  final,  along  with  four  other 
proposals  that  had  expired.  A. 
pycnostachyus  var.  lanosissimus  was 
included  in  that  withdrawal  notice. 

We  published  an  updated  Notice  of 
Review  (NOR),  Review  of  Plant  Taxa  for 
Listing  as  Endangered  and  Threatened 
Species  on  December  15,  1980  (45  FR 
82480).  This  notice  included  Astragalus 
pycnostachyus  var.  lanosissimus  in  a 
list  of  category  1  candidate  species  that 
were  possibly  extinct  in  the  wild. 
Category  1  candidate  species  were  taxa 
for  which  we  had  sufficient  information 
on  biological  vulnerability  and  threats 
to  support  the  preparation  of  listing 
proposals.  These  category  1  candidates 
were  given  high  priority  for  listing  were 
extant  populations  to  be  confirmed. 

The  Service  maintained  Astragalus 
pycnostachyus  var.  lanosissimus  as  a 
category  1  candidate  in  subsequent 
NORs:  November  28.  1983  (48  FR 
53640);  September  27,  1985  (50  FR 
39526);  and  February  21.  1990  (55  FT? 
6184).  The  Service  published  a  NOR  (58 
FR  51144)  on  September  30, 1993,  in 
which  taxa  whose  existence  in  the  wild 
was  in  doubt,  including  A. 
pycnostachyus  var.  lanosissimus,  were 
moved  to  Category  2.  Category  2 
candidate  species  were  taxa  for  which 
information  then  in  our  possession 
indicated  that  proposing  to  list  the 
taxon  as  endangered  or  threatened  was 
possibly  appropriate,  but  for  which 
substantial  data  on  biological 
vulnerability  and  threats  were  not 
currentiy  known  or  on  file  to  support 
proposed  rules.  On  February  28,  1996 
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we  published  a  NOR  in  the  Federal 
Register  IfiV  FR  759H)  that  discontinued 
the  designation  of  (  ategory  2  species  as 
candidates,  inchiding  those  taxa  thought 
to  be  extinct  Thus.  A  pvtnostcirhvwi 
var  hnosissimus  was  excluded  from 
this  and  subsequent  NORs.  In  1997.  A 
pvcnostach\-vi  var  hnosisiimus  was 
rediscovered  and  a  review  of  the  taxon's 
status  indicated  that  a  proposed  rule 
was  warranted 

A  proposed  rule  tu  list  Astragalus 
pvcnostach\-us  var  lanosissimus  as 
endangered  was  published  in  the 
Federal  Register  on  May  25.  1999  (64 
FR  28136)  On  |anuar\-  26.  2001.  the 
Center  for  Biological  Diversitv  |C;BD) 
filed  a  Ciomplaint  for  De<:larator\  and 
Injunctive  Relief  against  the  .Service 
asking  the  court  to  en)oin  the  Service  to 
render  a  final  listing  determination  for 
A  pvcnostachMJS  var.  lanosissimus  The 
final  rule  listing  the  plant  as  endangered 
was  published  on  May  21.  2001  (66  FR 
27901). 

Section  4(a)(3)  of  the  .Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424  12)  require  that,  to  the 
m<L\imurn  extent  prudent  and 
lieterrninable.  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened  Our  regulations  (50  CFR 
424  12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exists  (1 )  The  spe<:ies  is  threatened  bv 
taking  or  other  human  activitv,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species:  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species  .At  the  time  Astragalus 
pvrnostacbvus  var.  lanosissimus  was 
listed,  we  found  that  designation  of 
critical  habitat  was  prudent  but  not 
determinable,  and  that  we  would 
designate  critical  habitat  once  we  h<n\ 
gathered  the  necessary  data. 

Despite  this  finding  regarding  critical 
habrtat  at  the  time  of  listing,  the  CBD 
lawsuit  also  sought  to  cause  the  Service 
to  prepare  a  final  rule  designating 
critical  habitat  for  Astragalus 
pvcnostachvus  var  lanosissimus  A 
stipulated  settlement  agreement  and 
Order  was  filed  with  the  rourt  on 
August  2.  2001.  which  provide^  that  the 
Ser\ice  will  submit  for  publication  in 
the  Federal  Register  a  proposed  critical 
habitat  designation  for  A 
pvcnnstachvus  var  lanosissimus  on  or 
before  October  1,  2002.  and  that  the 
final  designation  will  be  submitted  for 
publication  on  or  before  October  1. 
2003. 


Critical  Habitat 

Section  3  defines  critical  habitat  as — 
(i)  the  spe<:ific  areas  within  the 
geographic  area  occupied  by  a  species. 
at  the  time  it  is  listed  in  accordance 
with  the  Ai:t.  on  which  are  found  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (11)  that  may  require  special 
management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
spe<:ies.    Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessarv  to  bring  an  endangered  or  a 
threatenwl  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary 

Oitical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out. 
funded,  or  authorized  by  a  Federal 
agencv.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likelv  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat 

Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  public  and  private  interest 
groups  of  areas  that  are  important  for 
spe<:ies  recoverv  and  where 
conservation  actions  would  be  most 
effective  Designation  of  critical  habitat 
can  help  focus  conserxation  activities 
for  a  listed  species  by  identiK  ing  areas 
that  contain  the  physical  and  biological 
features  essential  for  the  conservation  of 
that  species,  and  can  alert  the  public  as 
well  as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
signifu  ant  threats  to  the  species  have 
been  identified,  by  helping  people  to 
avoid  causing  accidental  damage  to 
such  areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  'essential  to  the  conservation  of 
the  species.  "  Critical  habitat 
designations  identifw  to  the  extent 
known,  and  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  at  least  one  of  the  physical 
or  biological  features  essential  to  the 
(  onservation  of  the  species  (primary 
ccmstituent  elements,  as  defined  at  50 
CFR  424.12(b)).  Section  3(5)(C)ofthe 
Act  states  that  not  all  areas  that  can  be 
occupied  by  a  species  should  be 


designated  as  critical  habitat  unless  the 
Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 
species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that.  "The  Secretary- 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 
Accordingly,  we  do  not  designate 
critical  habitat  in  areas  outside  the 
geographic  area  occupied  by  the  species 
unless  the  best  available  scientific  and 
commercial  data  demonstrate  that 
unoccupied  areas  are  essential  for  the 
conservation  needs  of  the  species. 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policv  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
|ulv  1.  1994  (59  FR  34271).  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  as.sessments.  unpublished 
materials,  or  other  unpublished 
materials. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  designation. 
Habitat  is  often  dynamic,  and  species 
mav  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventuallv  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  critical 
habitat  designations  do  not  signal  that 
habitat  outside  the  designation  is 
unimportant  or  may  not  be  required  for 


Federal  Register/ Vol.  67,  No.  196 /Wednesday,  October  9,  2002 / Proposed  Rules 


62931 


recovery.  Areas  that  support  newly 
discovered  populations  in  the  hiture, 
hut  are  outside  the  critical  habitat 
designation,  will  continue  to  be  subject 
to  conservation  actions  implemented 
under  section  7(a)(1)  of  the  Act  and  to 
the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9(a)(2)  prohibitions,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  a^ecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  result  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  Astragalus 
pycnostachyus  var.  lanosissimus.  This 
information  included  data  from  the  final 
rule  listing  the  species  as  endangered 
(66  FR  27901),  the  CNDDB  (CDFG  2002). 
recent  biological  surveys,  reports  and 
aerial  photos,  additional  information 
provided  by  interested  parties,  and 
discussions  with  botanical  experts.  We 
also  conducted  site  visits  at  locations 
managed  by  Federal  and  State  agencies, 
including  the  Navy  Base  Ventura 
County/Point  Mugu,  McGrath  State 
Beach,  and  Carpinteria  Marsh. 

Much  of  the  critical  habitat 
description  is  derived  from  Wilken  and 
Wardlaw  (2001)  which  represents  the 
most  complete  information  to  date 
regarding  the  biology  and  habitat  of 
Astragalus  pycnostachyus  var. 
lanosissimus.  Of  particular  relevance  to 
this  critical  habitat  determination, 
Wilken  and  Wardlaw  (2001)  provide 
descriptions  of  the  habitat  of  A. 
pycnostachyus  var.  lanosissimus' 
closest  relative,  A.  pycnostachyus  var. 
pycnostachyus  (northern  marsh  milk- 
vetch).  Wilken  and  Wardlaw  (2001) 
collected  data  on  habitat  characteristics 
at  sites  occupied  by  A.  pycnostachyus 
var.  pycnostachyus  and  compared  these 
with  the  characteristics  at  the  extant 
population  of  i4.  pycnostachyus  vai. 
lanosissimus.  Once  common  habitat 
characteristics  had  been  established. 
Wilken  and  Wardlaw  used  these  to 


evaluate  areas  for  their  suitability  for 
establishing  new  populations  of  ^4. 
pycnostachyus  var.  lanosissimus.  The 
factors  evaluated  included:  degree  of 
disturbance;  vegetative  cover  (percent 
and  type);  associated  species:  proximity 
to  subterranean  water  table;  and 
potential  threats.  Wilken  and  Wardlaw 
(2001)  also  analyzed  soil  from  the  site 
where  A.  pycnostachyus  var. 
lanosissimus  currently  exists  for 
physical  and  chemical  properties 
important  for  general  plant  growth,  such 
as  texture,  pH,  salinity,  nutrients,  and 
micronutrients. 

Determining  what  constitutes  habitat 
for  Astragalus  pycnostachyus  var. 
lanosissimus  is  difficult  due  to  having 
only  one  extant  population  on  a  site  of 
questionable  history  [i.e.,  soil  dumping, 
oil  waste)  to  sample.  Also,  the  historical 
collections  did  not  fully  document  the 
habitat  where  the  plants  were  found. 
Therefore,  both  Wilken  and  Wardlaw 
(2001)  and  the  Service's  (Steeck.  in  lift.. 
1998)  data  were  used  to  characterize  the 
habitat  of  A.  pycnostachyus  var. 
lanosissimus  and  to  determine  the 
primary  constituent  elements.  Some 
differences  between  the  two  subspecies 
of  i4.  pycnostachyus  are  apparent, 
especially  in  regards  to  associated  plant 
species  and  general  habitat  type.  These 
differences  may  be  a  function  of  a  small 
data  set  for  A.  pycnostachyus  var. 
lanosissimus  due  to  its  single 
population,  uncertainty  surrounding  the 
presence  of  A.  pycnostachyus  var. 
lanosissimus  on  the  extant  site  [i.e.. 
whether  it  is  a  natural  occurrence  or 
was  introduced  through  soil  dumping), 
and  differences  in  the  two  subspecies  in 
terms  of  what  habitat  may  support  them. 
We  have  paid  particular  attention  to 
information  from  Wilken  and  Wardlaw 
(2001)  because  they  analyzed  conditions 
at  the  only  known  site  where  A. 
pycnostachyus  var.  lanosissimus 
currently  occurs. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12.  in  determiiiing  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  grov^h,  and  for  normal 
behavior;  food,  water,  air.  light, 
minerals  or  other  nutritional  or 
physiological  requirements:  cover  or 
shelter;  sites  for  reproduction, 
germination,  or  seed  dispersal;  and 
habitats  that  are  protected  from 


disturbance  or  are  representative  of  the 
known  historical  geographical  and 
ecological  distribuiions  of  a  species. 

Much  of  what  is  known  about  the 
specific  physical  and  biological 
requirements  of  Astragalus 
pycnostachyus  var.  lanosissimus  is 
described  in  the  Background  seciion  of 
this  proposed  rule.  The  proposed 
critical  habitat  is  designed  to  provide 
sufficient  habitat  to  maintain  self- 
sustaining  populations  of  A. 
pycnostachyus  var.  lanosissimus 
throughout  its  range  and  to  provide 
those  habitat  components  essential  for 
the  conservation  of  the  species.  These 
habitat  components  provide  for:  (1) 
Individual  and  population  growth, 
including  sites  for  germination, 
pollination,  reproduction,  pollen  and 
seed  dispersal,  and  seed  dormancy;  (2) 
areas  that  allow  gene  flow  and  provide 
connectivity  or  linkage  within  larger 
populations;  (3)  areas  that  provide  basic 
requirements  for  growlh.  such  as  wafer, 
light,  and  minerals:  and  (4)  areas  that 
support  populations  of  pollinators  and 
seed  dispersal  organisms. 

We  believe  the  long-term  probability 
of  the  conservation  of  Astragalus 
pycnostachyus  var.  lanosissimus  is 
dependent  upon  the  protection  of  the 
existing  population  site  and  sites  where 
introductions  can  be  conducted,  as  well 
as  the  maintenance  of  ecological 
functions  within  these  sites,  including 
connectivity  between  colonies  [i.e.. 
groups  of  plants  within  sites)  within 
close  geographic  proximity  to  facilitate 
pollinator  activity  and  seed  dispersal. 
The  areas  we  are  proposing  to  designate 
as  critical  habitat  provide  some  or  all  of 
the  habitat  components  essential  for  the 
conservation  of  A.  pycnostachyus  var 
lanosissimus.  Based  on  the  best 
available  information  at  this  time,  the 
primary  constituent  elements  of  critical 
habitat  for  A.  pycnostachyus  var. 
lanosissimus  consist  of.  but  are  not 
limited  to: 

(1)  Vegetation  cover  of  at  least  50 
percent  but  not  exceeding  75  percent, 
consisting  primarily  of  known 
associated  native  species,  including  but 
not  limited  to.  Baccharis  salicifolia. 
Baccharis  pilularis.  Salix  lasiolepis, 
Lotus  scoparius  (deerweed).  and 
Ehcameria  ericoides  (coast  goldenbush); 

(2)  Low  densities  of  non-native 
annual  plants  and  shrubs,  not  exceeding 
25  percent  cover  (combined  with  the 
minimum  50  percent  native  cover 
requirement,  total  cover  of  natives  and 
non-natives  should  not  exceed  75 
percent): 

(3)  The  presence  of  a  high  water  table, 
either  fresh  or  brackish,  as  evidenced  by 
the  presence  of  channels,  sloughs,  or 
depressions  that  may  support  stands  of 
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Salix  lasiolepis.  Typha  spp  ,  and 
Scirpus  spp.  (cattail). 

(4)  Soils  that  are  fine-grained, 
composed  primarily  of  sand  with  some 
clav  and  silt,  vet  are  well-drained,  and 

(5)  Soils  that  do  not  e>chibit  a  whiti 
cr\-stalline  crust  that  would  indicate 
saline  or  alkaline  conditions 
Criteria  Used  To  Identify  Critical 
Habitat 

Critical  habitat  being  proposed  for 
4stniea/us  pvcnostacbvus  var. 
lanosissimus  includes  the  only  known 
location  where  the  species  cumuitlv 
occurs  and  two  other  sites  with  high 
potential  to  support  the  species  based 
upon  habitat  characteristics   including 
the  analysis  of  Wilken  and  Wardlaw 
2001)  and/ or  historical  occurrences.  We 
believe  that  establishment  of  new.  sell- 
sustaining  populations  of  A 
pvcnostachvus  var.  ianos/sswiius  at 
other  sites  is  essential  for  the  species 
surxival  because  the  species  is  currently 
known  from  a  single  location  at  which 
Its  future  IS  uncertain  due  to  its  small 
population  size  and  the  high  degree  of 
threat  from  chance  catastrophic  events. 
Catastrophic  events  are  a  concern  when 
the  numb«;r  of  populations  or 
aeoeraphic  distribution  of  a  spetnes  is 
Lverelv  limited  (Shaffer  1 98 1 .  1 98.^ 
Primack  1998:  Meffe  and  Carroll  199/ ), 
as  is  the  case  with  A  pvcnostachvus 
var  ianosjssjmus  Because  a  critical 
habitat  designation  limited  to  this 
species'  present  rangtv-<>ne  known 
location— would  be  inadequate  to 
ensure  its  conservation,  the 
establishment  of  additional  locations  for 
A  pycnostachy-us  var  lanosissimus  is 
critical  to  reducing  the  risk  of 

extinction.  j  u.- 

For  sites  not  currently  occupied  b\ 
.-\sfragaius  pvr-nostac/iyus  var. 
lanosissimus.  we  first  considered  the 
historical  range  of  the  species  based 
upon  collection  data  and  r^x^ords  from 
the  CNDDB  (CDFG  2001)  From  this 
potential  distribution,  we  located  the 
areas  where  the  plants  were  observed  or 
collected  as  closelv  as  thev  could  be 
discerned  from  the  data.  In  some  cases, 
we  had  to  determine  that  old  place 
names,  such  as  'U  Bolsa.'  referred  t., 
sites  with  some  similar  name,  like  Bolsa 
Chica  or  found  references  that  made 
conclusions  about  modem  place  names 

from  the  data.  u  .  ,„,i 

By  examining  aerial  photographs  and 
reviewing  pertinent  literature,  and 
through  discussions  with 
knowledgeable  individuals,  we 
identified  areas  where  habitat  similar  to 
that  at  the  currently  occupied  site  and 
where  habitat  similar  to  that  occupied 
bv  the  closest  relative.  Astragalus 
pvcnostach\'us  var  pycnostacbyus.  may 


still  exist.  These  broader  areas  were 
refined  with  information  on  the  extant 
population  and  the  other  locations  as 
derived  from  Wilken  and  Wardlaw 
(>001).  We  also  engaged  in  discussions 
with  the  Carlsbad  Fish  and  Wildlife 
Office  which  has  responsibility  for  and 
experience  with  the  historical  locations 
in  southern  Los  Angeles  and  Orange 
counties  (K.  Clark  and  I.  Fancher.  pers. 

comm.,  2002). 

The  boundaries  of  the  units  were 
identified  on  aerial  photographs  and 
U  S  Geological  Survey  topographical 
maps  and  refined  based  upon  ad)acent 
land  uses.  For  example,  one  unit  is 
bordered  on  three  sides  by  urban  areas 
and  on  the  final  side  by  the  Pacific 
Ocean  We  decided  that  due  to  the 
limited  suitable  habitat  available  the 
patchiness  of  such  habitat,  and  the  lack 
of  information  on  related  ecosystem 
functions  that  would  support  Astragalus 
pvcnostachvus  var  lanosissimus.  we 
should  include  all  natural  vegetation 
within  the  units  up  to  where  land  use 
changes  and  natural  vegetation  end.  The 
critical  habitat  units  were  designed  to 
encompass  a  large  enough  area  to 
support  existing  ecological  processes 
that  mav  be  essential  to  the  conservation 
oiA  pvcnostachvus  vii.  lanosissimus 
(P  q    that  provide  areas  into  which 
populations  might  expand,  provide 
connectivity  or  linkage  between 
colonies  within  a  unit,  and  support 
populations  of  pollinators  and  seed 
dispersal  organisms). 

Within  the  historical  range  ot 
Astmgalus  pvcnostach\us  var. 
lanosissimus.  we  considered  two  of  the 
colUiction  localities:  Bolsa  Chica, 
Orange  County,  and  the  Ballona 
Wetlands.  Los  Angeles  County.  During 
discussions  with  biologists  most 
familiar  with  these  areas  (K.  Clark  and 
I   Fancher.  pers.  comm..  2002).  we 
concluded  that,  although  the  areas 
remain  undeveloped  for  the  most  part, 
conditions  have  changed  dramatical  1\ 
since  the  plants  were  collected^  For 
example,  the  Bolsa  Chica  area  has  been 
altered  bv  oil  development,  which 
created  raised  pads  and  lower  excavated 
areas,  and  channelized  the  natural 
freshwater  inflow  that  once  existed.  The 
influence  of  tidal  flow  is  now  more 
pronounced,  to  the  point  that  the  soils 
have  btH:ome  saline.  The  area,  therefore, 
does  not  contain  plant  species  that 
indicate  freshwater  influence.  Plant 
species  indicating  freshwater  influence 
are  found  at  the  currently  occupied  site 
and  at  locations  where  the  close 
relative.  A  pvcnostachyus  var 
pvcnostachvus.  occurs.  Also,  long-range 
plans  for  Bolsa  Chica  are  to  increase  the 
tidal  influence  bv  establishing  a  direct 
connection  to  the  ocean  across  Bolsa 


Chica  State  Beach.  The  Ba  lona 
Wetlands  are  similarly  isolated  from  a 
freshwater  source  and  are  subject  to 
considerable  disturbance.  Consequently, 
we  rejected  both  Bolsa  Chica  and  the 
Ballona  Wetlands  as  potential 
reintroduction  sites  ior  A. 
pvcnostacbvus  var.  lanosissimus  and  as 
critical  habitat  units. 

For  critical  habitat  outside  of  the 
historical  range,  we  considered  areas 
from  Gaviota  State  Beach.  Santa  Barbara 
County,  south  to  San  Diego  County.  We 
have  included  only  one  critical  habitat 
unit  (Carpinteria  Marsh)  that  could  be 
considered  outside  of  the  l^own.f^8« 
of  the  species  in  this  critical  habitat 
proposal.  That  location  is  included 
because  of  its  proximity  to  the  historical 
distribution,  the  initial  success  of  efforts 
to  establish  a  population  there,  and  the 
presence  of  primary  constituent 
elements.  Data  to  support  designaUon  ot 
critical  habitat  elsewhere  outside  the 
historic  range  of  Astragalus 
pvcnostachvTiS  var.  lanosissimus  are 
limited.  In  addition,  we  do  not  believe 
introducing  A.  pycnostacbyus  vai. 
lanosissimus  in  the  vicinity  of 
Astragalus  pvcnostachyus  var. 
pvcbnostacb\^s  is  prudent  because  of 
the  potential  for  hybridization  and 
dilution  of  genetic  identity  between  the 
two  varieties.  Therefore,  we  do  not 
believe  it  is  appropriate  to  designate 
critical  habitat  elsewhere  outside  the 
historic  range  of  A.  pycnostacbyus  var. 

lanosissimus.  ^rit^ral 

In  selecting  areas  of  proposed  crit.cal 
habitat  we  made  an  effort  to  avoid 
developed  areas,  such  as  housing 
developments,  that  are  unlikely  to 
contain  the  primary  constituent 
elements  or  otherwise  contribute  to  the 
conservation  of  Astragalus 
pvcnostachMds  var.  lanosissimus. 
However,  we  did  not  map  critical 
habitat  in  sufficient  detail  to  exclude  all 
lands  unlikely  to  contain  the  pnmary 
constituent  elements  essential  for  the 
conservation  of  A.  pycnostacbyus  var. 
lanosissimus.  Areas  within  the 
boundaries  of  the  mapped  units,  such  as 
buildings,  roads,  parking  lots,  railroads, 
airport  runways  and  other  paved  areas, 
lawns,  and  other  urban  landscaped 
areas  will  not  contain  any  of  the 
primary  constituent  elements.  Federal 
actions  limited  to  these  areas,  therefore, 
would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 

In  summary,  we  selected  critical 
habitat  areas  that  provide  for  the 
conservation  of  Astragalus 
pvcnostacbvus  var.  lanosissimus  where 
it  is  known'to  occur,  as  well  as  areas 
suitable  for  establishment  of  new 


populations.  As  noted  above, 
establishment  of  new  populations  is 
important  to  reduce  the  risk  of 
extirpation  from  chance  catastrophic 
events.  If  we  determine  that  areas 
outside  of  the  boimdaries  of  the 
designated  critical  habitat  are  important 
for  the  conservation  of  this  species,  we 
may  propose  these  additional  areas  as 
critical  habitat  in  the  future. 

Special  Management  Considerations 

It  is  essential  to  manage  the  critical 
habitat  areas  in  a  maimer  that  provides 
for  the  conservation  of  Astmgalus 
pycnostacbyus  var.  lanosissimus.  This 
includes  not  only  the  immediate  area 
where  the  species  may  be  present,  but 
an  additional  area  that  can  provide  for 
normal  population  fluctuations  that  may 
occur  in  response  to  natural  and 
unpredictable  events.  A.  pycnostacbyus 
var.  lanosissinius  is  also  dependent 
upon  habitat  components  beyond  the 
inunediate  areas  on  which  the  plant 
occurs,  including  the  adjacent 
vegetation  communities  with  which  the 
species  is  associated,  and  sufficient 
areas  to  support  the  ecological  processes 
of  which  the  plant's  life  cycle  is  a  part. 
These  ecological  processes  include 
hydrology,  pollination,  seed  dispersal, 
expansion  of  distribution, 
recolonization,  and  maintenance  of 
natural  predator-prey  relationships. 

Of  paramount  importance  is  the 
maintenance  of  a  pollinator  conmiunity 
as  Astragalus  pycnostacbyus  var. 
lanosissimus  appears  to  be  suffering 
from  poor  seed  set  (Wilken  and 
Wardlaw  2001).  Although  self- 
compatible,  A.  pycnostacbyus  var. 
lanosissimus  has  a  flower  structure  that 
suggests  a  relationship  with  large 
insects.  In  this  case,  the  number  of 
plants  in  thehost  plant  population  [A. 
pvcnostachyus  var.  lanosissimus) 
appears  to  be  insufficient  in  itself  to 
support  the  pollinator  commimity. 
Thus,  the  survival  of  a  pollinator 
community  is  dependent  upon 
sufficient  natural  vegetation  beyond  the 
footprint  of  the  rare  plant  in  question, 
as  these  other  plants  are  able  to  sustain 
the  pollinators  which  are  not  solely 
dependent  upon  the  resources  of  the 
rare  species,  yet  still  provide  pollination 
services  to  the  rare  plant.  Given  the 
patchiness  of  suitable  habitat  for  A. 
pvcnostachyus  var.  lanosissimus  in  the 
region  imder  consideration  in  this 
proposal,  and  the  lack  of  data  on  the 
minimum  size  of  patches  that  can 
support  the  appropriate  pollinators  of  A. 
pycnostacbyus  var.  lanosissimus,  we 
believe  that  all  of  the  remaining  natural 
vegetation  within  the  proposed  critical 
habitat  units  must  be  managed  to 
maintain  and  enhance  the  value  to  a 


pollinator  community.  Maintenance  and 
enhancement  can  include  eradication  of 
non-native  plants,  control  of  non-native 
insects  (especially  Argentine  ants)  and 
snails,  revegetation  with  native  shrubs 
and  annuals,  and  irrigation  as  needed. 

Because  only  one  extant  population  of 
Astragalus  pycnostacbyus  var. 
lanosissimus  remains,  Wilken  and 
Wardlaw  (2001)  provided  the  following 
recommendations  for  experimental 
introductions  of  the  species  into  the 
proposed  critical  habitat  units: 

(1)  The  experimental  areas  should  be 
free  from  human  incursion,  except  by 
researchers  and  monitors.  Exclusion  can 
be  accomplished  by  signs,  fencing,  and 
enforcement; 

(2)  Astragalus  pycnostacbyus  var. 
lanosissimus  plantings  should  attempt 
to  establish  clusters  to  examine  the 
gradients  of  conditions  that  may  be 
present  in  the  critical  habitat  areas; 

(3)  Plants  should  be  grown  in 
containers  for  transplant  into 
experimental  population  areas,  with 
emphasis  on  larger  containers  (one 
gallon  minimum); 

(4)  Seeds  should  be  collected  from  as 
many  different  plants  as  possible  each 
year  to  establish  a  diverse  genetic  pool, 
and  propagate  individuals  from  many 
different  collections; 

(5)  Transplantation  of  new  container 
stock,  germinated  yearly,  should  occur 
once  per  year  for  at  least  3  years  to 
achieve  a  balanced  age  structure  in  the 
new  population  and  to  compensate  for 
fluctuating  mortality  rates;  and 

(6)  A  monitoring  program  should  be 
implemented  to  achieve  specific  goals 
defined  prior  to  introduction  of 
Astragalus  pycnostacbyus  var. 
lanosissimus.  The  goals  should  include, 
at  a  minimum:  population  size;  age  class 
structure;  siuvivorship;  and 
reproductive  success  (i.e.,  pollination, 
seed  production,  seedling  survival). 

Proposed  Critical  Habitat  Designation 

The  proposed  critical  habitat  areas 
described  below  constitute  our  best 
assessment  at  this  time  of  the  sireas 
essential  for  the  conservation  of 
Astragalus  pycnostacbyus  var. 
lanosissimus.  The  areas  being  proposed 
as  critical  habitat  are:  (1)  Mandalay, 
including  the  site  of  the  extant 
population  at  Fifth  Street  and  Harbor 
Boulevard  in  Oxnard,  Ventura  County; 
(2)  McGrath  Lake  area,  McGrath  State 
Beach,  California  Department  of  Parks 
and  Recreation  (CDPR).  Ventura  Coimty, 
and  (3)  Carpinteria  Salt  Marsh  Reserve 
run  by  the  University  of  California, 
Santa  Barbara,  Santa  Barbara  County. 

The  only  site  occupied  by  a  natural 
population  of  Astragalus  pycnostacbyus 
var.  lanosissimus  is  in  the  Mandalav 


Unit,  located  at  Fifth  Street  and  Harbor 
Boulevard  in  the  City  of  Oxnard.  A 
research  population  has  been  initiated 
at  the  Mandalay  State  Beach  portion  of 
the  unit.  Research  introductions  have 
also  occurred  at  the  Carpinteria  Salt 
Marsh  Reserve  and  McGrath  State  Beach 
units.  Despite  the  presence  of  research 
populations,  we  consider  all  of  the  units 
unoccupied  except  the  portion  of  the 
Mandalay  unit  where  the  natural 
population  occurs.  Therefore,  we 
propose  to  designate  currently 
unoccupied  habitat  because  the 
conservation  of  A.  pycnostacbyus  var. 
lanosissimus  requires  it.  The  single 
extant  natural  population  is  likely  to  be 
extirpated  by  direct  and  indirect  effects 
of  the  approved  development  of  the 
North  Shore  at  Mandalay  project  (i.e., 
due  to  inadequate  preserve  design),  or  a 
catastrophic  event  could  eliminate  the 
population  regardless  of  the 
development.  In  the  absence  of  suitable 
off-site  locations  where  the  species 
could  be  established,  it  is  possible  that 
it  could  go  extinct.  The  two  unoccupied 
sites  proposed  for  inclusion  have  been 
identified  through  research  as  the  most 
likely  candidates  for  new  populations 
because  the  primary  constituent 
elements  are  present  and  they  can  be 
adequately  protected  from  the  threats 
identified  earlier.  One  site  is  within  the 
historical  range  of  the  species  and  one 
is  not.  We  believe  the  designation  of 
currently  unoccupied  locations  as 
critical  habitat  is  essential  to  the 
conservation  oi  A.  pycnostacbyus  var. 
lanosissimus. 

Also,  our  evaluation  oi  Astragalus 
pycnostacbyus  var.  lanosissimus  has 
shown  that  suitable  habitat  areas  are 
scarce  within  the  historical  range  of  the 
species.  The  combination  of  associated 
plant  species,  high  groundwater,  low 
salinity,  and  other  primar\'  constituent 
elements  has  either  been  removed  by 
urbanization,  agriculture,  oil  field 
development,  or  flood  control  projects. 
Other  areas  within  the  historical  range 
were  considered  and  rejected,  and  areas 
outside  of  the  historical  range  were 
limited  in  scope  and  only  one  was 
included.  The  scarcity  of  suitable 
habitat  has  also  contributed  to  the  need 
to  propose  areas  currently  unoccupied 
by  A.  pycnostacbyus  var.  lanosissimus 
as  critical  habitat. 

In  summary,  we  propose  to  designate 
approximately  170  ha  (420  ac)  of  land 
in  three  units  as  critical  habitat  for 
Astragalus  pycnostacbyus  var. 
lanosissimus.  The  approximate  areas  of 
proposed  critical  habitat  by  land 
ownership  are  shown  in  Table  1.  Private 
lands  comprise  approximately  33 
percent  of  the  proposed  critical  habitat; 
and  State  lands  comprise  67  percent.  No 


62934 


Federal  Register/ Vol.  67.  No.  196/ Wednesday,  October  9,  2002  / Proposed  Rules 


Fesderal  lauds  art;  pri*posed  for 

inclusiun. 

Table  1.— Approximate  Areas  in  Hectares  (ha)  and  Acres  (ac)  of  Proposed  Critical  Habitat  for  Astragalus 

pycnostachyus  var.  lanosissimus  by  Land  Ownership 


Unit  name 


Mandalay  Unit 

McGrafh  Unit 

Carpenlena  Salt  Marsh  Unit 

Total 


Pnvate 


42  ha  (104  ac) 
14  ha  (35  ac)    . 
0  ha  (0  ac)       .. 
56  ha  (139  ac) 


State 


Federal 


Total 


20  ha  (49  ac)  0  ha  (0  ac)  '  62  ha  (153  ac) 

1 1  ha  (27  ac)  0  ha  (0  ac)  I  25  ha  (62  ac) 

83  ha  (205  ac)  I  0  ha  (0  ac)     I  83  ha  (205  ac) 

114  ha  (281  ac)  0  ha  (0  ac)  170  ha  (420  ac) 


Note:  Approximate  acres  na\/e  been  converted  to  hectares  (1  ha  =  2  47  ac)  Based  on  the  level  of  precision  of  mapping  of  each  unit,  hectares 
and  acres  greater  than  1 0  f^ave  been  rounded  to  the  nearest  whote  number  Totals  are  sums  of  units 


The  proposed  critical  habitat  areas 
constitute  our  best  assessment  at  this 
time  of  the  areas  that  are  essential  fnr 
the  conservation  of  Astragalus 
fnr  nostachyus  var  hn(^sissinius  Thf 
three  critical  habitat  units  inciude  thf 
onlv  known  location  where  the  species 
currently  occurs  and  two  other  sites 
with  hii^h  potential  to  support  the 
sptMies.  A  brief  description  of  eat  h 
critical  habitat  unit  is  given  below. 

Mandalay  Unit 

The  Mandalay  Unit  is  located  on  both 
sides  of  Harbor  Boulevard  and  north  of 
Fifth  Street  in  the  city  of  Oxnard. 
Ventura  County  On  the  east  side  of 
Harbor  Boulevard,  the  unit  extends 
north  from  Fifth  Street  to  the  Edison 
Canal,  and  east  from  Harbor  Boulevard 
to  the  Edison  Canal  The  western 
portion  on  Mandalav  State  Beaih 
includes  the  area  north  of  Fifth  Street, 
west  of  Harbor  Boulevard,  east  of  an 
access  road  that  bisects  the  park,  and 
south  of  a  point  halfwav  between  where 
Harbor  Boulevard  crosses  the  Edison 
Canal  and  Fifth  Street.  This  unit  covers 
62  ha  (152  ac)  and  is  important  becau-se 
it  contains  the  only  known  location 
where  Astragalus  pvcnostach\us  var. 
lanosissimus  naturally  exists  and  one 
research  population   .Additional  area  is 
included  bevond  the  footprint  of  the 
extant  population  to  pro\  ide  area  for 
expansion  of  the  population  and  to 
preserve  habitat  that  mav  support 
important  pollinators 

The  eastern  portion  of  this  unit  is  part 
of  a  pending  development  called  the 
North  Shore  at  Mandalav  The  project 
includes  a  2-ha  (5-ac)  preserve  fcjr 
Astragalus  pycnostachyus  var 
lanosissimus:  however,  we  believe  it  is 
unlikely  that  the  spt?cies  will  persist  on 
the  site  in  the  long-term,  despite 
proposed  management  measures  in  the 
Memorandum  of  L'nderstanding 
between  the  developer  and  the 
California  Department  of  Fish  and  Game 
(CDFG).  and  a  settlement  agreement 
between  the  developer  and  the 
California  Native  Plant  Societv  The 


population  will  be  mostly  isolated  from 
surrounding  vegetation,  and  the 
ecological  processes  sustaining  the 
population  may  be  interrupted.  Also, 
the  project  may  allow  increased  human 
intrusion,  provide  habitat  for  non-native 
plants  and  snails,  alter  the  hydrologic 
regime,  and  introduce  pesticides  and 
fertilizers  that  adversely  affect  the 
plants 

The  portion  of  this  unit  on  Mandalav 
State  Beach  is  identified  bv  Wilken  and 
Wardlaw  (2001)  as  a  potential  site  for 
establishing  a  new  population  of 
Astragalus  pycnostachyus  var. 
lanosissimus.  In  2002.  the  first  efforts  at 
establishing  a  new  population  were 
begun  The  proximity  of  Mandalay  State 
Beach  to  the  extant  population  indicates 
that  some  natural  exchange  of  seeds  or 
pollen  could  take  place  if  a  second 
population  were  established  at 
Mandalay  State  Beach.  The  site  contains 
most  of  the  primary-  constituent 
elements  defined  for  A  pycnostachyus 
var  /un().s;ss;mus  critical  habitat, 
although  Wilken  and  Wardlaw  (2001) 
note  some  dense  cover  of  non-native 
annuals.  .Also,  using  their  five 
parameters.  Wilken  and  Wardlaw  (2001) 
ranked  the  Mandalay  State  Beach 
portion  of  this  unit  as  one  of  the  most 
similar  to  the  natural  occurrences  of  i4 
pvcnostachvus  var  /a/iosjss/m us  and 
the  closely  related  A  pycnostachvus 
var  pycnostachyus.  and  hence  one  of 
the  top  candidates  for  establishing  a 
new  population. 

We  discussed  designation  of  critical 
habitat  in  this  area  with  the  CDPR. 
Betause  the  area  is  currently  operated 
by  that  agency  and  is  public  land,  there 
is  opportunity  to  work  with  the  state  to 
develop  strategies  to  introduce 
Astragalus  pycnostachyus  var. 
lanosissimus  and  to  form  manageable 
reserves. 

As  discussed  above,  currently 
unoccupied  areas  (or  those  with 
research  populations)  that  support  the 
primary  constituent  elements  are 
essential  for  the  conservation  of 
Astragalus  pycnostachyus  var. 


lanosissimus  because  they  provide 
additional  areas  separate  from  the 
existing  population  of  i4.  pycnostachvus 
var.  lanosissimus,  into  which  it  can  be 
introduced.  We  believe  it  is  extremely 
important  to  have  additional  area  to 
reduce  the  likelihood  that  the  species 
may  become  extinct  as  the  result  of  a 
catastrophic  event,  such  as  a  fire  or 
disease,  that  can  affect  an  isolated 
population. 

McGrath  Unit 

The  site  within  McGrath  Beach  State 
Park  is  adjacent  to  McGrath  Lake  on  the 
leeward  side  of  the  southern  end  of  the 
lake,  between  the  lake  and  Harbor 
Boulevard.  A  second  site  to  the  north, 
just  south  of  the  existing  camping 
facilities,  was  examined  but  considered 
unsuitable  by  Wilken  and  Wardlaw 
(2001)  due  to  frequent  use  by  the  public 
and  large  stands  of  non-native 
vegetation.  The  unit  covers  25  ha  (62 
ac).  of  which  14  ha  (35  ac)  is  privately 
owned. 

Of  the  sites  they  examined,  Wilken 
and  Wardlaw  (2001)  identify  the 
McGrath  Lake  area  as  having  the  best 
combination  of  characteristics  similar  to 
that  of  the  extant  population  of 
Astragalus  pycnostachyus  var. 
lanosissimus  and  its  closest  relative,  A. 
pycnostachyus  var.  pycnostachyus 
based  upon  five  parameters  (i.e.. 
dominant  vegetation  composed  of  a 
shrub  canopy  less  than  75  percent; 
absence  of  competitive  annual  or 
perennial  exotic  plants;  water  table  in 
close  proximity;  soil  types  consistent 
with  that  at  the  site  of  the  extant 
population;  and  native  habitat 
supporting  pollinators). 

The  CDPR  agreed  to  allow  the  CDFG 
and  the  RSABG  to  establish  a  research 
population  on  this  site.  The  effort  is  still 
in  its  early  stages  and  no  conclusive 
data  has  yet  been  retrieved.  We  also 
discussed  the  proposed  designation 
with  representatives  of  the  CDPR. 
Because  part  of  this  unit  is  currently 
operated  by  the  CDPR  and  is  public 
land,  there  is  opportunity  to  work  with 
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the  state  to  develop  strategies  to 
introduce  Astragalus  pycnostachyus 
var.  lanosissimus  and  to  form 
manageable  reserves.  This  unit  is  also 
one  of  the  last  known  places  where  the 
species  was  observed  growing  naturally, 
and  it  is  close  to  the  extant  population 
and  shares  many  of  the  broader  climatic 
and  habitat  features  of  that  site. 
As  discussed  above,  currently 
unoccupied  units  (or  those  with 
research  populations  underway)  are 
essential  for  the  conservation  of 
Astragalus  pycnostachyus  var. 
lanosissimus  because  they  provide 
additional  areas  separate  from  the 
existing  population  of  ^4.  pycnostachyus 
var.  lanosissimus  into  which  it  can  be 
established.  We  believe  it  is  important 
to  have  additional  units  to  reduce  the 
likelihood  that  the  species  may  become 
extinct  as  the  result  of  a  catastrophic 
event.  Additional  geographically 
separated  units  can  provide  protection 
from  chance  events  such  as  disease  that 
can  destroy  the  only  remaining 
population. 

Carpinteria  Salt  Marsh  Unit 

The  Carpenteria  Salt  Marsh  Unit 
extends  from  the  Southern  Pacific 
Railroad  tracks  south  and  west  to  Sand 
Point  Drive  and  Santa  Monica  Creek.  It 
lies  north  and  west  of  Sandyland  Cove 
Road  and  north  of  Avenue  del  Mar.  The 
area  is  identified  on  the  U.S.G.S.  7.5- 
minute  Carpinteria  quadrangle  as  "El 
Estero"  and  covers  83  ha  (206  ac), 
which  is  all  State-owned. 

Much  of  this  area  may  be  saltmarsh 
habitat  that  is  unsuitable  for  Astragalus 
pycnostachyus  var.  lanosissimus; 
however,  the  habitats  surrounding  the 
area  where  a  research  population  has 
been  established  may  support  the 
pollinators  and  other  ecological 
processes  that  A.  pycnostachyus  var. 
lanosissimus  requires.  The  preliminary 
introduction  of  the  plant  occurred  in  a 
portion  of  the  unit  near  the  intersection 
of  Sandyland  Cove  Road  and  the 
railroad  tracks.  We  do  not  have  recent 
data  on  the  introduced  plants'  status. 
Wilken  and  Wardlaw  (2001)  identify 
this  area  as  one  of  those  ranking  highest 
for  A.  pycnostachyus  var.  lanosissimus 
using  the  five  parameters  of  habitat 
suitability  they  devised.  These 
parameters  closely  parallel  the  primary 
constituent  elements,  so  we  believe  that 
most,  if  not  all,  of  the  elements  are 
represented  at  this  site.  The  diverse 
native  vegetation  present  may  support  a 
good  pollinator  community;  however,  a 
residential  community  is  nearby  and 
non-native  snails  were  observed  in  the 
area. 

This  site  in  Santa  Barbara  County  is 
near  the  range  of  the  species  as 


predicted  by  the  historical  collections 
and  described  by  Skinner  and  Pavlik 
(1994),  who  list  the  known  counties  as 
Ventura,  Los  Angeles,  and  Orange.  The 
regulations  state  that  we  do  not 
designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species  unless  the  best  available 
scientific  and  commercial  data 
demonstrate  that  the  unoccupied  areas 
are  essential  for  the  conservation  needs 
of  the  species  (50  CFR  424.12(e)).  We 
have  included  it  here  because  of  the 
high  potential  for  successful 
establishment  of  a  new  population  per 
Wilken  and  Wardlaw's  (2001)  findings. 
Also,  given  the  limited  availability  of 
suitable  sites  within  the  known  range 
and  uncertainty  surrounding  the  success 
of  any  attempt  to  establish  new 
populations  of  a  rare  plant  where  it  does 
not  already  occur,  we  believe  this  site  is 
essential  for  the  conservation  of 
Astragalus  pycnostachyus  var. 
lanosissimus. 

As  discussed  above,  additional, 
currendy  unoccupied,  imits  (or  those 
with  research  populations)  are  essential 
for  the  conservation  of  Astragalus 
pycnostachyus  var.  lanosissimus 
because  they  provide  additional  areas 
separate  from  the  existing  population 
for  A.  pycnostachyus  var.  lanosissimus 
into  which  it  can  be  introduced.  We 
believe  it  is  extremely  important  to  have 
additional  units  to  reduce  the  likelihood 
that  the  species  may  become  extinct  as 
the  result  of  a  catastrophic  event. 
Additional  geographically  separated 
units  can  provide  protection  from 
chance  events  such  as  disease  that  can 
destroy  the  only  remaining  population. 

EfiEects  of  Critical  Habitat  Designation 


Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  permit,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
modification  of  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  that  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 


endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  anv  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conser\'ation 
recommendations  to  assist  Federal 
agencies  in  eliminating  conflicts  that 
may  be  caused  by  their  proposed 
actions.  The  conservation  measures  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry- 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation,  the  Federal  action  agency 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reaisonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  listed  species,  or  resulting 
in  the  destruction  or  adverse 
modification  of  critical  hab.tat. 
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Kesulatinns  at  50  CFR  402  16  require 
Fftdf rdl  dgtfiicies  to  remitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  IS  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
oyer  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
mav  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  propos.;d 
critical  habitat 

We  may  issue  a  formal  i onference 
report  if  requested  by  a  Federal  agency-^ 
Formal  conference  reports  on  proposed 
critical  habitat  contain  an  opinion  that 
is  prepared  according  to  50  CFR  402  14 
as  if  critical  habitat  were  designated  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  the 
critical  habitat  is  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  Isee  50  CFR  402  10(d)l 

Activities  on  Federal  lands  that  may 
affect  Astragalus  pvcnostarhvus  var 
/anosissj/ntis  or  its  critical  habitat  will 
require  section  7  consultation   Activities 
on  private  or  State  lands  requiring  a 
permit  from  a  Federal  agency,  such  as 
a  permit  from  the  U.S.  Army  Corps  of 
Engineers  (Corps)  under  section  404  of 
the  Clean  Water  Act.  a  section 
10(a)(l)lB)  permit  from  the  Service,  or 
some  other  Federal  action,  including 
funding  (e  I? .  Federal  Highway 
Administration.  Environmental 
Protection  Agency,  or  Federal 
Emergency  Management  Authority 
funding),  would  also  be  sub)ect  to  the 
section  7  consultation  process  Federal 
actions  not  affecting  listed  species  or 
critical  habitat  and  actions  on  non- 
Federal  and  private  lands  that  are  not 
Federallv  funded,  authorized,  or 
permitted  do  not  require  setrtion  7 

consultation. 

We  recognize  that  designation  ol 
critical  habitat  may  not  include  all  of 
the  habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  should  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  of  the  Act  and  ^oihe 
regulatory  protections  afforded  by  the 

section  7(a)(2)  of  the  Act  jeopardy 


standard  and  the  prohibitions  of  section 
q  of  the  Act.  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  action.  Critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  ot 
designation  will  not  control  the 
direction  and  substance  of  future 
recoven'  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

To  properly  portrav  the  effects  ot 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  ensures  that  actions  hinded, 
authorized,  or  carried  out  by  Fecieral 
agencies  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species, 
or  destroy  or  adversely  modify  the  listed 
species'  critical  habitat.  Actions  likely 
to  jeopardize  the  continued  existence  ol 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of  the 
species'  survival  and  recovery.  Actions 
likely  to  destroy  or  adversely  modify 
{  ritical  habitat  are  those  that  would 
apprtH:iably  reduce  the  value  of  critical 
habitat  for  the  survival  and  recovery  ot 


the  listed  species. 

Common  to  both  definitions  is  an 


appr.K:iable  detrimental  effect  on  the 
recoverv  of  a  listed  species.  Given  the 
similarity  of  these  definitions,  actions 
likely  to  destroy  or  adversely  modify 
critical  habitat  would  almost  always 
result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Designation  of 
critical  habitat  in  the  only  area  occupied 
by  Astragalus  pvcnostachyus  var 
lanosissimus  is  not  likely  to  result  in  a 
regulatory  requirement  above  that 
already  in  place  due  to  the  presence  of 
the  listed  species.  Designation  of  critical 
habitat  in  areas  not  occupied  by  A. 
pvcnostachvus  var.  lanosissimus  may 
result  in  an  additional  regulatory 
requirement  when  a  Federal  nexus 

Bxists 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe,  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  be  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  the 
conservation  of  Astragalus 
pycnostachyus  var.  lanosissimus  is 


appreciably  reduced.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 
Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  of  Astmgalus  pycnostachyus  var. 
lanosissimus  include,  but  are  not 
limited  to  the  following: 

(1)  Alteration  of  existing  hydrology  by 
lowering  the  groundwater  table  through 
surface  changes  or  pumping  of 
groundwater,  or  redirection  of 
freshwater  sources  through  diverting 
surface  waters  (e.g.,  channelization); 

(2)  Compaction  of  soil  through  the 
establishment  of  trails  or  roads; 

(3)  Placement  of  structures  or 
hardscape  (e.g.,  pavement,  concrete, 
non-native  rock  or  gravel); 

(4)  Removal  of  native  vegetation  tnat 
reduces  native  plant  cover  to  below  50 

percent; 

(5)  Introduction  of  non-native 
vegetation  or  creation  of  conditions  that 
encourage  the  growth  of  non-natives, 
such  as  irrigation,  landscaping,  soil 
disturbance,  addition  of  nutrients,  etc.; 

(6)  Use  of  pesticides  or  other 
chemicals  that  can  directly  affect 
Astmgalus  pycnostachyus  var. 
lanosissimus,  its  associated  native 
vegetation,  or  pollinators; 

(7)  Introduction  of  non-native  snails 
or  Argentine  ants  or  creation  of 
conditions  favorable  to  these  species, 
through  landscaping  with  non-native 
groundcover  plants  such  as  iceplant, 
irrigation,  or  other  activities  that 
encourage  populations  of  these  non- 
native  species  that  have  been 
detrimental  to  the  existing  population; 

(8)  Activities  that  isolate  the  plants  or 
their  populations  from  neighboring 
vegetation  or  open  space  and  thus 
interfere  with  ecological  processes  that 
rely  upon  connectivity  with  adjacent 
habitat,  such  as  maintaining  pollinator 
populations  and  seed  dispersal;  and 

(9)  Soil  disturbance  that  damages  or 
interferes  with  the  seedbank  of  the 
species,  such  as  discing,  tilling,  grading, 
removal,  or  stockpiling. 

Designation  of  critical  habitat  could 
affect  the  following  agencies  and/or 
actions:  development  on  private  lands 
requiring  permits  from  Federal  agencies, 
such  as  authorization  from  the  Corps, 
pursuant  to  section  404  of  the  Clean 
Water  Act,  or  a  section  10(a)(1)(B) 
permit  from  the  Service,  or  some  other 
Federal  action  that  includes  Federal 
hmding  that  will  subject  the  action  to 
the  section  7  consultation  process  (e.g., 
from  the  Federal  Highway 
Administration.  Federal  Emergency 
Management  Agency,  or  the  Department 
of  Housing  and  Urban  Development); 


military  activities  of  the  U.S. 
Department  of  Defense  (Navy)  on  their 
lands  or  lands  under  their  jurisdiction; 
the  release  or  authorization  of  release  of 
biological  control  agents  by  the  U.S. 
Department  of  Agriculture;  regulation  of 
activities  affecting  point  source 
pollution  discharges  into  waters  of  the 
United  States  by  the  Environmental 
Protection  Agency  under  section  402  of 
the  Clean  Water  Act;  construction  of 
communication  sites  licensed  by  the 
Federal  Communications  Commission; 
and  authorization  of  Federal  grants  or 
loans.  Where  Federally  listed  wildlife 
species  occur  on  private  lands  proposed 
for  development,  any  habitat 
conservation  plans  (HCPs)  submitted  by 
the  applicant  to  secure  an  incidental 
take  permit  pursuant  to  section 
10(a)(1)(B)  of  the  Act  would  be  subject 
to  the  section  7  consultation  process,  a 
process  that  would  consider  all 
federally-listed  species  affected  by  the 
HCP,  including  plants. 

Several  other  species  that  are  listed 
under  the  Act  have  been  documented  to 
occur  in  the  same  general  areas  as  the 
current  distribution  of  Astmgalus 
pycnostachyus  var.  lanosissimus.  These 
include  brown  pelican  (Pelecanus 
occidentalis),  western  snowy  plover 
[Charadrius  alexandrinus  nivosus), 
California  least  tern  [Sterna  antillarum 
browni),  light-footed  clapper  rail  [Rallus 
longirostris  levipes),  and  Cordylanthus 
maritimus  ssp.  maritimus  (salt  marsh 
bird's  beak). 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
O^ice  [see  FOR  FURTHER  INFORMAIXm 
CONTACT  section).  Requests  for  copies  of 
the  regulations  on  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Portland  Regional 
Office,  911  NE  11th  Avenue,  Portland, 
OR  97232-4181  (503/231-6131.  FAX 
503/231-6243). 

Relationship  to  Habitat  Conservation 
Plans 

Currently,  no  HCPs  exist  that  include 
Astmgalus  pycnostachyus  var. 
lanosissimus  as  a  covered  species. 
Section  10(a)(1)(B)  of  the  Act  authorizes 
us  to  issue  permits  for  the  take  of  listed 
wildlife  species  incidental  to  otherwise 
lawful  activities.  An  incidental  take 
permit  application  must  be  supported 
by  an  HCP  that  identifies  conservation 
measures  that  the  permittee  agrees  to 
implement  for  the  species  to  minimize 
and  mitigate  the  impacts  of  the 
permitted  incidental  take.  Although  take 
of  listed  plants  is  not  prohibited  by  the 


Act,  listed  plant  species  may  also  be 
covered  in  an  HCP  for  wildlife  species. 

In  the  event  that  future  HCPs  are 
developed  within  the  boundaries  of 
proposed  or  designated  critical  habitat, 
we  will  work  with  applicants  to  ensure 
that  the  HCPs  provicie  for  protection  and 
management  of  habitat  areas  essential 
for  the  conservation  of  this  species.  This 
will  be  accomplished  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas,  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  primary 
constituent  elements.  The  HCP 
development  process  would  provide  an 
opportunity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by 
Astmgalus  pycnostachyus  var. 
lanosissimus.  The  process  would  also 
enable  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  survival  of  the 
species  in  the  context  of  constructing  a 
system  of  interlinked  habitat  blocks 
configured  to  promote  the  conservation 
of  the  species  through  application  of  the 
principles  of  conservation  biology. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of 
Astmgalus  pycnostachyus  var. 
lanosissimus  and  appropriate 
management  for  those  lands. 
Furthermore,  we  will  complete  intia- 
Service  consultation  on  our  issuance  of 
section  10(a)(1)(B)  permits  for  these 
HCPs  to  ensure  permit  issuance  will  not 
destroy  or  adversely  modify  critical 
habitat. 

Economic  Analysis  and  Exclusions 
Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  that  we 
consider  the  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species. 

We  will  conduct  an  analysis  of  the 
economic  impacts  of  designating  these 
proposed  areas  as  critical  habitat  prior 
to  a  final  determination.  When 
completed,  we  will  announce  the 
availability  of  the  draft  economic 
analysis  with  a  notice  in  the  Federal 
Register,  and  we  will  open  a  comment 
period  on  the  draft  economic  analysis 
and  the  proposed  rule  at  that  time. 


Public  Comments  Solicited 

We  intend  that  qpy  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  are  sought  particularly 
concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Astmgalus 
pycnostachyus  var.  lanosissimus 
habitat,  and  what  habitat  is  essential  to 
the  conservation  of  the  species  and  why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Astmgalus  pycnostach\njs 
var.  lanosissimus  such  as  those  derived 
from  non-consumptive  uses  (e.g  . 
hiking,  camping,  bird-watching, 
enhanced  watershed!  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values."  and 
reductions  in  administrative  costs); 

(6)  The  methodology  we  might  use. 
under  section  4fb)(2)  of  the  Act.  in 
determining  if  the  benefits  of  excluding 
an  area  fi-om  critical  habitat  outweigh 
the  benefits  of  specif\'ing  the  area  as 
critical  habitat;  and 

(7)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  b\  any  one  of 
several  methods:  (1)  You  may  mail 
comments  to  the  Field  Supervisor  at  the 
address  provided  in  the  ADDRESSES 
section  above;  (2)  You  may  also 
comment  via  the  Internet  to 
fwl ventummilkvetch@rl .f\\s.gov.  Please 
submit  internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
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Please  also  include    Attn;  RIN-1018- 
AI21"  and  yt)ur  name  and  return 
address  in  your  internet  message  If  vou 
do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
internet  message,  contact  us  directly  by 
calling  our  Ventura  Fish  and  Wildlife 
Office  at  phone  number  805-644-1766 
Please  note  that  the  Internet  address 
fHlventuramilkvetch@rl  fws gov  will  be 
closed  out  at  the  termination  of  the 
public  comment  period;  (3)  You  may 
hand-deliver  comments  to  our  Ventura 
Fish  and  Wildlife  Office  (sw  ADDRESSES 
section  above). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  wdl 
honor  to  the  extent  allowable  by  law 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondents 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entiretv 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address 

Peer  Review 

In  accordance  with  our  policv 
published  on  July  1.  1994  (59  FR 
34270).  we  will  solicit  the  expert 
opinions  of  at  least  three  appropriate 
and  independent  specialists  regarding 
this  proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assumptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
determination  may  differ  from  this 
proposal. 


Public  Hearings 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  be  addressed  to  the 
Field  Supervisor  [see  ADDRESSES 
section).  We  will  schedule  public 
hearings  on  this  proposal,  if  any  are 
requested,  and  announce  the  dates, 
times,  and  places  of  those  hearings  in 
the  Federal  Register  and  local 
newspapers  at  least  15  days  prior  to  the 
first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
vour  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
claritv?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  se<:tions,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  notice?  (5) 
What  else  could  we  do  to  make  this 
proposed  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatorv  Affairs.  Department  of  the 
Interior.  Room  7229,  1849  C  Street. 
NW..  Washington.  DC  20240.  You  may 
e-mail  your  comments  to  this  address: 
Exsei:^ios. doi.gov 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Service  is  preparing  a  draft  economic 
analysis  of  this  proposed  action.  The 
Service  will  use  this  analysis  to  meet 
the  requirement  of  section  4(b)(2)  of  the 
Act  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat  and  excluding 
any  area  from  critical  habitat  if  it  is 
determined  that  the  benefits  of  such 
exclusion  outweigh  the  benefits  of 
specifying  such  areas  as  part  of  the 
critical  habitat,  unless  failure  to 
designate  such  area  as  critical  habitat 
will  lead  to  the  extinction  of  Astragalus 
pYcnostachyus  var.  lanosissimus.  This 


analysis  will  be  available  for  public 
comment  before  finalizing  this 
designation.  The  availability  of  the  draft 
economic  analysis  will  be  announced  in 
the  Federal  Register. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

This  discussion  is  based  upon  the 
information  regarding  potential 
economic  impact  that  is  available  to  the 
Service  at  this  time.  This  assessment  of 
economic  effect  may  be  modified  prior 
to  final  rulemaking  based  upon 
development  and  review  of  the 
economic  analysis  being  prepared 
pursuant  to  section  4(b)(2)  of  the  Act 
and  E.0. 12866.  This  analysis  is  for  the 
purposes  of  compliance  with  the 
Regulatory  Flexibility  Act  and  does  not 
reflect  the  position  of  the  Service  on  the 
type  of  economic  analysis  required  by 
New  Mexico  Cattle  Growers  Assn.  v. 
U.S.  Fish  &■  Wildlife  Service.  248  F.3d 
1277  (10th  Cir.  2001). 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  SBREFA  also  amended 
the  Regulatory  Flexibility  Act  to  require 
a  certification  statement.  In  today's  rule, 
we  are  certifying  that  this  rule  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities.  The  following 
discussion  explains  our  rationale. 
According  to  the  Small  Business 
Administration  {http://www.sba.gov/ 
size/],  small  entities  include  small 
organizations,  such  as  independent  non- 
profit organi2ations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
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businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entitieis  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regidatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

In  determining  whether  this  rule 
could  "significantly  affect  a  substantial 
number  of  small  entities,"  we  consider 
the  number  of  small  entities  affected 
within  particular  types  of  economic 
activities  and  whether  critical  habitat 
could  potentially  affect  a  "substantial 
number"  of  small  entities  in  counties 
supporting  critical  habitat  areas.  While 
SBREFA  does  not  explicitly  define 
"substantial  number,"  the  Small 
Business  Administration,  as  well  as 
other  Federal  agencies,  have  interpreted 
this  to  represent  an  impact  on  20 
percent  or  greater  of  the  number  of 
small  entities  in  any  industry.  In  some 
circumstances,  especially  with  critical 
habitat  designations  of  limited  extent, 
we  may  aggr^ate  across  all  industries 
and  consider  whether  the  total  number 
of  small  entities  affected  is  substantial. 
In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 
considered  whether  their  activities  have 
any  Federal  involvement.  Designation  of 
critical  habitat  only  affects  activities 
conducted,  funded,  or  permitted  by 
Federal  agencies-  Some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation  if  they  lack  a  Federal  nexus. 
In  areas  where  the  species  is  present. 
Federal  agencies  funding,  permitting,  or 
implementing  activities  are  already 
required  to  avoid  jeopardizing  the 
continued  existence  of  Astragalus 
pycnostachyus  var.  lanosissimus 
through  consultation  with  us  under 
section  7  of  the  Act.  If  this  critical 
habitat  designation  is  finalized,  Federal 
agencies  must  also  ensure  that  their 
activities  do  not  destroy  or  adversely 
modify  designated  critical  habitat 
through  consultation  with  us.  However, 
we  do  not  believe  this  will  residt  in  any 
additional  regulatory  burden  on  Federal 


agencies  or  their  applicants  where  the 
species  is  present  because  conservation 
already  would  be  required  due  to  the 
presence  of  a  listed  species. 

In  unoccupied  areas,  or  areas  of 
uncertain  occupancy,  designation  of 
critical  habitat  could  trigger  additional 
review  of  Federal  activities  under 
section  7  of  the  Act,  and  may  result  in 
additional  requirements  on  Federal 
activities  to  avoid  destroying  or 
adversely  modifying  critical  habitat. 
Because  Astragalus  pycnostachyus  var. 
lanosissimus  has  only  been  listed  since 
June  2001,  there  have  been  no  formal 
consultations  involving  the  species. 
Therefore,  for  the  purposes  of  this 
review  and  certification  under  the 
Regulatory  Flexibility  Act,  we  are 
assuming  that  any  future  consultations 
in  the  areas  proposed  for  critical  habitat 
which  are  considered  unoccupied  will 
be  due  to  the  critical  habitat 
designation.  Should  a  federally  funded, 
permitted,  or  implemented  project  be 
proposed  that  may  affect  designated 
critical  habitat,  we  will  work  with  the 
Federal  action  agency  and  any 
applicant,  through  section  7 
consultation,  to  identify  ways  to 
implement  the  proposed  project  while 
minimizing  or  avoiding  any  adverse 
effect  to  the  species  or  critical  habitat. 
In  our  experience,  the  vast  majority  of 
such  projects  can  be  successfully 
implemented  with  at  most  minor 
changes  that  avoid  significant  economic 
inipacts  to  project  proponents. 

The  majority  of  me  areas  proposed  for 
critical  habitat  are  state-managed  public 
lands,  for  which  projected  land  uses  £u^ 
resource  protection,  recreation, 
research,  and  education.  Additionally, 
the  private  lands  under  consideration 
include  the  proposed  North  Shore 
development  in  the  Mandalay  unit.  On 
non-federal  lands,  activities  that  lack 
federal  involvement  would  not  be 
affected  by  the  critical  habitat 
designation.  Activities  of  an  economic 
nature  that  are  likely  to  occur  on  non- 
federal lands  in  the  area  encompassed 
by  this  proposed  designation  are 
primarily  commercial  or  residendal 
development.  None  of  the  developments 
recently  approved  by  the  local 
jurisdictions  have  any  Federal 
involvement,  and  we  are  not  aware  of  a 
significant  number  of  future  activities 
on  any  of  the  proposed  units  that  would 
require  Federal  permitting  or 
authorization;  therefore,  we  conclude 
that  the  proposed  rule  would  not  affect 
a  substantial  number  of  small  entities. 
*  In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 


to  jeopardize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardiung  the  continued 
existence  of  listed  species  or  residting  in 
adverse  modification  of  critical  habitat. 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  foimd 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
applicant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 

Second,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require 
terms  and  conditions  to  minimize 
adverse  effect  to  critical  habitat.  We  may 
also  identify  discretionary  conservation 
recommendations  designed  to  minimize 
or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recovery  plans,  or  develop  information 
that  could  contribute  to  the  recovery  of 
the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  no  consultation  history  for 
Astragalus  pycnostachyus  var. 
lanosissimus,  we  can  only  describe  the 
general  kinds  of  actions  that  may  be 
identified  in  future  reasonable  and 
prudent  alternatives.  These  are  based  on 
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our  understanding  of  the  needs  of  the 
species  and  the  threats  it  faces, 
especially  as  described  in  the  final 
listing  rule  and  in  this  proposed  critical 
habitat  designation,  as  well  as  our 
experience  with  similar  listed  plants  in 
California.  In  addition,  the  State  of 
California  listed  A.  pycnostachvus  var. 
lanosissimus  as  an  endangered  species 
under  the  California  Endangered 
Species  Act  of  1978.  and  we  have  also 
considered  die  kinds  of  actions  required 
through  State  consultations  for  this 
species.  The  kinds  of  actions  that  may 
be  included  in  future  reasonable  and 
prudent  alternatives  include 
conser\ation  set-asides,  managemwt  of 
competing  non-native  species, 
restoration  of  degraded  habitat, 
construction  of  protective  fencing,  and 
regular  monitoring.  These  measures  are 
not  likelv  to  result  in  a  significant 
economic  impact  to  project  proponents. 

As  required  under  section  4(b){2)  of 
the  Act,  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation, 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  this  designation.  However, 
court  deadlines  require  us  to  publish 
this  proposed  rule  before  the  economic 
analysis  can  be  completed.  In  the 
absence  of  this  economic  analysis,  we 
have  reviewed  our  previously  published 
analyses  of  the  likely  economic  impacts 
of  designating  critical  habitat  for  other 
California  plant  species,  such  as 
Chonzanthe  robusta  var  hartwegii 
(Scotts  Valley  spineflower).  Like 
Astragalus  pvcnostachyus  var. 
lanosissimus.  C  robusta  var.  hartwegii 
IS  a  native  species  restricted  to  certain 
specific  habitat  types  along  the  coast  of 
California  and  may  require  similar 
protective  and  conservation  measures. 
C.  robusta  var.  hartwegu  also  occurs 
close  to  the  coast,  in  an  area 
experiencing  residential  and 
commercial  development  pressure.  Our 
high-end  estimate  of  the  economic 
effects  of  designating  one  critical  habitat 
unit  of  C.  robusta  var.  hartwegu  ranged 
from  582,500  to  $287,500  over  ten  years. 

We  believe  that  the  economic  effects 
of  the  proposed  rule  for  Astragalus 
pycnostachvus  var.  lanosissimus  will  be 
less  than  those  identified  for  other 
California  plant  critical  habitat 
designations,  such  as  Chonzanthe 
robusta  var.  hartwegii.  because  there  is 
limited  private  land  involved  and  the 
plant  occurs  naturally  in  only  one  of  the 
proposed  units.  The  designation  of 
critical  habitat  in  areas  not  occupied  by 
A-  pycnostachvus  var.  lanosissimus 
could  result  in  extra  costs  involved  with 
consultations  that  may  not  have 
occurred  were  it  not  for  the 


designations;  however,  one  unit  is 
entirely  State-owned  and  the  burden  of 
consultation  should  not  cause  economic 
hardship  on  private  entities. 

Efforts  to  establish  Astmgalus 
pycnostachvus  var.  lanosissimus  on 
unoccupied  sites  would  be  mostly 
funded  by  Federal.  State,  and  non- 
governmental organizations,  and  would 
likely  not  require  private  funding. 
Consequently,  we  believe  that  the 
economic  effects  of  the  proposed  rule 
for  A  pycnostachvus  var.  lanosissimus 
are  likely  to  be  minimal,  similar  to  those 
identified  for  Chorizanthe  robusta  var. 

hartwegii.  ,     .    .   l  . 

In  summary,  we  have  concluded  that 
this  proposed  rule  would  not  result  in 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  proposed  designation  includes  one 
privately-owned  parcel  for  which  a 
project  has  been  proposed  and  for 
which  there  is  no  Federal  involvement 
or  section  7  consultation  required.  This 
rule  would  result  in  project 
modifications  only  when  proposed 
Federal  activities  would  destroy  or 
adversely  modify  critical  habitat.  While 
this  may  occur,  it  is  not  expected  to 
affect  anv  small  entities.  Even  if  a  small 
entity  is  affected,  we  do  not  expect  it  to 
result  in  a  significant  economic  impact, 
as  the  measures  included  in  reasonable 
and  prudent  alternatives  must  be 
economicallv  feasible  and  consistent 
with  the  proposed  action.  The  kinds  of 
measures  we  anticipate  we  would 
recommend  can  usually  be 
implemented  at  low  cost.  Therefore,  we 
are  certifying  that  the  proposed 
designation  of  critical  habitat  for 
Astragalus  pvcnostachyus  var. 
lanosissimus  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  an  initial 
regulatory  flexibility  analysis  is  not 
required. 

Executive  Order  13211 

On  May  18.  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Although  this  rule  is  a  significant 
regulatory  action  under  Executive  Order 
12866.  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

( 'nfunded  Mandates  Reform  Act  (2 
V  SC.  1501  etseq.t 

The  Service  will  use  the  economic 
analysis  to  evaluate  consistency  with 


the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.). 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  proposing  to  designate 
approximately  170  ha  (420  ac)  of  lands 
in  Santa  Barbara  and  Ventura  counties, 
California  as  critical  habitat  for 
Astragalus  pycnostachyus  var. 
lanosissimus  in  a  takings  implications 
assessment.  This  preliminary 
assessment  concludes  that  this  proposed 
rule  does  not  pose  significant  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132.  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from,  and  coordinated 
development  of  this  critical  habitat 
designation  with,  appropriate  State 
resource  agencies  in  California.  The 
designation  of  critical  habitat  in  areas 
currently  occupied  by  Astragalus 
pycnostachyus  var.  lanosissimus 
imposes  no  additional  restrictions 
beyond  those  currently  in  place  and, 
therefore,  has  little  incremental  impact 
on  State  and  local  governments  and 
their  activities.  The  designation  of 
critical  habitat  in  unoccupied  areas  may 
require  consultation  under  section  7  of 
the  Act  on  non-Federal  lands  (where  a 
Federal  nexus  occurs)  that  might 
otherwise  not  have  occurred. 

The  designation  may  have  some 
benefit  to  the  CDPR  in  that  the  areas 
essential  to  the  conservation  of  this 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  this 
species  are  specifically  identified.  While 
this  definition  and  identification  does 
not  alter  where  and  what  Federally 
sponsored  activities  may  occur,  it  may 
assist  local  govenunents  in  long-range 
planning  (rather  than  waiting  for  case- 
by-case  section  7  consultations  to 
occur). 
Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  are  proposing  to 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Endangered 
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Species  Act.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Astragalus  pycnostachyus  var. 
lanosissimus. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act.  This  rule  will  not 
impose  recordkeeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  niunber. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Enviroiunental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended.  A 
notice  outlining  our  reason  for  this 


determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  PR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Govenmients"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  oiu-  responsibility 
to  communicate  meaningfully  with 
Federally  recognized  Tribes  on  a 
Govenunent-to-Govenunent  basis.  The 
proposed  designation  of  critical  habitat 
for  Astragalus  pycnostachyus  var. 
lanosissimus  does  not  contain  any 
Tribal  lands  or  lands  that  we  have 
identified  as  impacting  Tribal  trust 
resources. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  weH  as  others,  is  available 
upon  request  from  the  Ventura  Fish  and 
Wildlife  Office  [see  ADDRESSES  section). 


Author 

The  primary  author  of  this  proposed 
rule  is  Rick  Farris,  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART1 7— [AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  L.S.C. 
1531-1544;  16  U.S.C.  4201-^205;  Pub.  L.  99- 
625.  100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entry  for 
Astragalus  pycnostachyus  var. 
lanosissimus  under  "Flowering 
PLA^rrs"  to  read  as  follows; 

§17.12    Endangered  and  threatened  plants. 

***** 

(h)*  *  * 


dpOCicS 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Speaal 
rules 


Flowering  Plants 


Astragalus 
pycnostachyus 
var.  lanosissimus. 


Ventura  marsh  milk- 
vetch. 


U.S.A.  (CA) Fabaceae— Pea E 


708 


17.96(b) 


NA 


3.  In  §  17.96,  amend  paragraph  (a)  by 
adding  an  entry  for  Astragalus 
pycnostachyus  var.  lanosissimus  in 
alphabetical  order  under  Family 
Fabaceae  to  read  as  follows: 

§17.96    Critical  habitat— plants. 

(a)  *   *  * 

Family  Fabaceae:  Astragalus 
pycnostachyus  var.  lanosissimus 
(Ventura  marsh  milk- vetch). 

(1)  Critical  habitat  imits  are  depicted 
for  Santa  Barbara  and  Ventuja  counties, 
California,  on  the  maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Astragalus 
pycnostachyus  var.  lanosissimus  are  the 
habitat  components  that  provide: 

(i)  Vegetation  cover  of  at  least  50 
percent  but  not  exceeding  75  percent, 
consisting  primsuily  of  known 
associated  native  species,  including  but 
not  limited  to,  Baccharis  salicifolia, 
Baccharis  pilularis,  Salix  lasiolepis. 


Lotus  scoparius,  and  Ericameria 
ericoides; 

(ii)  Low  densities  of  non-native 
annual  plants  and  shrubs,  not  exceeding 
25  percent  cover  (combined  with  the 
minimimi  50  percent  native  cover 
requirement,  total  cover  of  natives  and 
non-natives  should  not  exceed  75 
percent); 

(iii)  The  presence  of  a  high  water 
table,  either  fresh  or  brackish,  as 
evidenced  by  the  presence  of  chaimels. 
sloughs,  or  depressions  that  may 
support  stands  of  Salix  lasiolepis, 
Typha  spp.,  and  Scirpus  spp.; 

(iv)  Soils  that  are  fine-grained, 
composed  primarily  of  sand  with  some 
clay  and  silt,  yet  are  well-drained;  and 

(v)  Soils  that  do  not  exhibit  a  white 
crystalline  crust  that  would  indicate 
saline  or  alkaline  conditions. 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  roads,  aqueducts,  raifroads, 


airport  runways  and  buildings,  other 
paved  areas,  lawns,  and  other  urban 
landscaped  areas  not  containing  one  or 
more  of  the  primary  constituent 
elements. 

(4)  Critical  Habitat  Map  Units. 

(i)  Data  layers  defining  map  units 
were  created  on  a  base  of  USGS  7.5' 
quadrangles,  and  proposed  critical 
habitat  units  were  then  mapped  using 
Universal  Transverse  Mercator  (UTM) 
coordinates. 

(5)  McGrath  and  Mandalay  Units. 
Ventura  County.  California. 

(i)  Mandalay  Unit  A.  From  USGS 
1:24,000  quadrangle  map  Oxnard.  lands 
bounded  by  the  following  UTM  zone  1 1 
NAD83  coordinates  (E.N):  293381. 
3786370; 293036, 3787170;  292994, 
3787290; 292974,  3787330;  292995, 
3787330;  293017,  3787330;  293122. 
3787270;  293269,  3787190;  293331, 
3787150;  293362,  3787140;  293399. 
3787130;  293570,  3787080;  293640, 
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J9,)HHei, 
J').i7U7, 
293713, 
293760. 
29,i90  ]. 
2939,lt). 


3787050:  293665.  3787040. 
3787020, 293699.  3786990. 
3786960;  293701.  3786620. 
3786580:  293732.  5786540: 
3786520:  293851.  3786460: 
3786420. 293928. 3786380; 
3786360:  293381.  3786370 

(ii!  Mandalav  I'nit  B   From  rS(;S 
1:24.000  quadrangle  map  Oxnard.  lands 
bounded  bv  the  following  ITM  zone  1 1 
N.-\D83  coordinates  (E.N):  293352. 
3786380: 293044.  3786380:  292798. 
3786960;  292761.  3787040.  29,1070. 
3787030: 293352.  3786380 

iii)  McGrnth  I'nit   From  I'.SCS 
1  24.000  quadrangle  map  Oxnard.  lanils 
bounded  h\'  the  following  ITM  /one  1  1 


NAD83  coordinates  (E.N):  292406, 
1788600; 292474. 3788440; 292752. 
5787790; 292716. 3787780; 292704. 
5787770; 292702. 3787770; 292717. 
5787730; 292718. 3787720;  292715. 
5787710; 292692.  3787680; 292725, 
5787600; 292530. 3787600; 292415. 
5787630; 292394. 3787670; 292400. 
5787690; 292403. 3787710; 292407. 
5787720:  292412. 3787770; 292412. 
3787800;  292412,  3787820: 292409. 
5787840; 292401.  3787900; 292375. 
5787940; 292348. 3787960: 292338. 
5787980; 292338. 3788000:  292343. 
5788010; 292353. 3788030: 292358, 
5788040; 292360. 3788050: 292360. 
5788060: 292354. 3788070: 292338. 


3788070; 292326, 3788090;  292322, 
3788120: 292313,  3788150:  292310, 
3788170: 292312, 3788230:  292309, 
3788250: 292301, 3788260: 292302, 
3788280: 292304,  3788290:  292308. 
3788300: 292311, 3788320:  292307, 
3788330: 292308, 3788350:  292310, 
3788380; 292310,  3788390;  292310, 
3788400; 292311,  3788420;  292306, 
3788450; 292305, 3788480; 292301, 
3788490; 292295,  3788500:  292297, 
3788520: 292304. 3788550;  292306, 
3788560; 292406,  3788600. 

(iv)  Map  of  McGrath  and  Mandalay 
Units  Follows: 

BILUNG  COOe  4310-55-P 
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McGrath 
Unit 


Mandalay 
Unit 


Proposed  Critical  Habitat  for  the  Ventura  Marsh  Milk-Vetch: 
McGrath  and  Mandalay  Units 


BILUNG  COOE  4310-55-C 
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(6)  Carpintcna  Salt  Miirsh  Santa 
Barbara  and  Ventura  counties. 
California 

(i)  Carpmtena  Salt  Marsh  I  'nit  A 
Santa  Barbara  r;ounty.  California  From 
uses  1:24.000  quadrangle  map 
Carpinteria,  lands  bounded  by  the 
following  IITM  zone  U  NAD83 
coordinates  (E.N):  266039.  3810060: 
266166.  3810060;  266335.  3810030; 
266449.  3810040; 266521.  3810040; 
266572.  3810030; 266621.  3810010; 
266711.  3809980;  266784. 3809950. 
266912.  3809880; 267485.  3809530: 
267463.  3809500; 267453.  3809470: 
267428. 3809440; 267403.  3809390; 
267381. 3809360;  267343.  3809300: 
267290,  3809250; 267255.  3809190; 
267243. 3809170; 267214.  3809160: 
267185, 3809170; 267148.  3809200: 
267094.  3809240; 267058.  3809260: 
3809260; 266973.  3809260; 
3809250;  266889,  3809250, 
3809250; 266793,  3809260; 
3809270;  266720. 

266655. 

266645. 

266580. 

266498. 

266408. 

266320. 
266264.  3809750;  266206. 
266162.  3809860; 266122, 
266081.  3809940;  26605,3.  .)809M60. 
266042,  3809980;  26603,!.  .i8()999(); 
266032.  3810010; 266037.  3810060; 
266039.  3810060 

(li)  Carpintfna  Salt  Marsh  I  'nit  B 
Santa  Barbara  C.ountv.  Cialifornia   From 
uses  1  24,000  quadrangle  map 
Carpinteria,  lands  bounded  bv  the 
following  LTM  zone  1 1  N An83 
coordinates  (E,N):  267531,  !H()9.=iU): 


267023 
266932 
266813 
266772 
266690 
266644 
266602 
266544 


3809300; 
3809330; 
3809360; 
3809420; 


266456,  3809530 
266356,  3809650 


3809290 
3809310 
3809350 
3809380 
3809480 
3809590 
3809690 
3809810 
3809900 


267318, 
267275, 
267303, 
267319, 
267365, 
267411, 
267454, 


267588, 3809470;  267654, 3809440; 
267708,  3809400; 267767, 3809360; 
267755, 3809360;  267733,  3809360; 
267710, 3809360; 267684.  3809360; 
267662, 3809340; 267638. 3809310; 
267621,  3809290; 267602. 3809270; 
267587. 3809240; 267577, 3809220; 
267563. 3809180;  267555. 3809150; 
267544, 3809120; 267526. 3809100; 
267504. 3809090; 267480. 3809080; 
267458. 3809080; 267434.  3809090; 
267413. 3809100;  267387.  3809110; 
267357. 3809120; 267342. 3809133; 
3809140; 267270. 3809140; 
3809160; 267291.  3809170; 
3809190; 267309,  3809210; 
3809220; 267342.  3809240; 
3809260; 267384. 3809280; 
3809330; 267435. 3809360; 
3809390; 267469.  3809420: 
267490. 3809470;  267508.  3809490; 
267531, 3809510. 

[iii)  Carpinteria  Salt  Marsh  Unit  C. 
Santa  Barbara  County,  California.  From 
I  SCS  1  24,000  quadrangle  map 
(iarpintt^ria.  lands  bounded  by  the 
following  UTM  zone  11  NAD83 
coordinates  (E,N):  267638,  3809260; 
267668, 3809240; 
267611,  3808980; 
267538,  3808970; 
267504, 3808960; 
3808950;  267462,  3808960; 
3808980; 267408,  3809010; 
3809020;  267354,  3809040; 
3809070;  267320.  3809080; 
3809110;  267410,  3809070; 
3809060; 267461,  3809050; 
3809050; 267513,  3809060; 
267548, 3809080; 
267576, 3809120; 
267613, 3809210; 
267638, 3809260. 


267658. 
267775. 
267584. 
267516. 
267488. 
267437. 
267386. 
267344, 
267337, 
267443, 
267487, 
267532, 
267564, 
267600, 
267627, 


3809240; 
3809120; 
3808950; 
3808980; 


3809070; 
3809100; 
3809170; 
3809250; 


(iv)  Carpinteria  Salt  Marsh  Unit  D. 
Ventura  County,  California.  From  USGS 
1:24,000  quadrangle  map  Carpinteria, 
lands  bounded  by  the  following  UTM 
zone  11  NAD83  coordinates  (E,N): 


266801, 3809220 
266839, 3809220 
266883,  3809220 
266939.  3809230 
266988,  3809230 
267025,  3809220 
267062, 3809200 
267105,  3809170 
267149, 3809140 
267190,  3809120 
267239,  3809120 


267290 
267331 
267314 
267294 
267279 


3809120 
3809110 
3809090 
3809060 
3809060 


267258, 3809070 
267223. 3809070 


267190, 

267147, 

267099, 

267061 

267029 


3809080 
3809100 
3809100 
3809120 
3809150 


266818, 3809220 
266859, 3809220 
266912,  3809220 
266960,  3809230 
267008,  3809230 
267044, 3809210 
267085, 3809180 
267127, 3809150 
^67171, 3809130 
267211, 3809120 
267262,  3809120 
267312,  3809120 
267323, 3809100 
267305,  3809080 
267290, 3809060 
267271,  3809060 
267240,  3809070 
267208,  3809070 
267169,  3809090 
267125,  3809100 
267079,  3809110 
267047,  3809140 
267022. 3809160 
266993. 3809170 
266940,  3809180 
266883,  3809190 
266843,  3809180 
266810. 3809180 
266787. 3809180 
266775. 3809200 
266776. 3809220 
266791. 3809230 


267012,  3809170 
266970, 3809180 
266912,  3809180 
266862, 3809190 
266823. 3809180 
266795. 3809180 
266781. 3809190 
266773. 3809210 
266783, 3809220 
266801, 3809220. 

(v)  Map  of  Carpinteria  Salt  Marsh 
Unit  Follows: 
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Proposed  Critical  Habitat  for  the  Ventura  Marsh  Milk- Vetch: 

Carpinteria  Salt  Marsh  Unit 


Dated:  September  30.  2002, 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

IFR  Doc.  02-25372  Filed  10-8-02;  8:45  am] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations 
committee  meetings  agency  decisions  and 
rulings  delegations  of  authonty  filing  ot 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

C)(  tcibt-r  !.  20t)2 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork.  Reduction  Act  of  1995. 
Public  Law  104-13  Cx)mments 
regarding  (a)  whether  the  collection  of 
information  is  necessan  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility  and 
clantv  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technology  should  be  addressed 
to:  Desk  Officer  for  Agriculture.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Washington.  DC  20503  and  to 
Departmental  Clearance  Office.  USDA. 
OCIO,  Mail  Stop  7602.  Washington.  DC. 
20250-7602  Comments  regarding  these 
information  collections  are  bt^st  assured 
of  having  their  full  effect  if  rec:eived 
within  30  days  of  this  notification. 
Copies  of  the  submissionts)  may  be 
obtained  by  calling  (202)  720-8681 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


Agricultural  Research  Service 

Title  Information  Collection  for 
Document  Delivery  Services. 

OMB  Control  Xiimber  0518-0027. 

Summon-  of  Collection:  The  National 
Agricuhural  Library  (NAL)  accepts 
requests  from  libraries  and  other 
organizations  in  accordance  with  the 
national  and  international  interlibrary 
loan  code  and  guidelines.  In  its  national 
role.  NAL  collects  and  supplies  copies 
or  loans  of  agricultural  materials  not 
found  elsewhere.  7  USC  3125a  and  7 
CFR  505  gives  NAL  the  authority  to 
collect  this  information.  NAL  provides 
photocopies  and  loans  i-f  luaierials 
directly  to  USDA  staff,  other  Federal 
agencies,  libraries  and  other 
institutions,  and  indirectly  to  the  public 
through  their  libraries  The  Librar\' 
charges  for  some  of  these  activities 
through  a  fee  schedule.  In  order  to  fill 
a  request  for  reproduction  or  loan  of 
items  the  library  must  have  the  name, 
mailing  address,  phone  number,  and 
patron  ID  number  of  the  respondent 
initiating  and  request,  and  depending 
on  the  method  of  delivery,  may  require 
a  fa.x  number,  e-mail  address,  or  Ariel  IP 
address.  The  collected  information  is 
used  to  deliver  the  material  to  the 
respondent,  bill  for  and  track  payment 
of  applicable  fees,  monitor  the  return  to 
NAL  of  loaned  material,  identify-  and 
locate  the  requested  material  in  NAL 
collections,  and  determine  whether  the 
respondent  consents  to  the  fees  charged 
by  NAL. 

Need  and  i'se  of  the  Information:  The 
information  collected  is  used  by  NAL 
document  deliven.-  staff  to  identify'  the 
protocol  for  processing  the  request.  The 
information  collected  determines 
whether  the  respondent  is  charged  or 
exempt  from  any  charges  and  what 
process  the  recipient  uses  to  make 
payment  if  the  request  is  chargeable. 
The  information  provided  is  also  used 
by  staff  to  process/package  the 
reproduction  or  loan  for  delivery. 
Without  the  requested  information  NAL 
has  no  way  to  locate  and  deliver  the 
loan  or  reproduction  to  the  respondent, 
and  thus  cannot  meet  its  mandate  to 
supply  agricultural  material. 

Description  of  Respondents:  Federal 
Government:  Not-for-profit  institutions: 
State.  Local  or  Tribal  Government; 
Business  or  other  for-profit. 

Slumber  of  Respondents:  2500. 

Frequency  of  Responses:  Reporting; 
on  occasion. 


Total  Burden  Hours:  725. 
National  Agricultural  Statistics  Service 

Title:  Egg,  Chicken,  and  Turkey 
Surveys. 

OMB  Control  Number:  0535-0004. 

Summary  of  Collection:  The  primary 
function  of  the  National  Agricultural 
Statistics  Service  (NASS)  is  to  prepare 
and  issue  current  official  State  and 
national  estimates  of  crop  and  livestock 
production.  Thousands  of  fcU"mers, 
ranchers,  agribusinesses  and  others 
voluntarily  respond  to  nationwide 
surveys  about  crops,  livestock,  prices, 
and  other  agricultural  activities. 
Estimates  of  egg,  chicken,  and  turkey 
production  are  an  integral  part  of  this 
program.  General  authority  for  these 
data  collection  activities  is  granted 
under  U.S.  Code  Title  7,  Section  2204. 
This  statute  specifies  "The  Secretary  of 
Agriculture  shall  procure  and  preserve 
all  information  concerning  agriculture 
which  she  can  obtain  *  *  *  by  the 
collection  of  statistics  *   *   *  and  shall 
distribute  them  among  agriculturists". 
Information  published  from  the  surveys 
in  this  docket  is  needed  by  USDA 
economists  and  government  policy 
makers  to  ensure  the  orderly  marketing 
of  broilers,  turkeys  and  eggs. 

Need  and  Use  of  the  Information: 
Statistics  on  these  poultry  products 
contribute  to  a  comprehensive  program 
of  keeping  the  government  and  poultry- 
industry  abreast  of  anticipated  changes. 
All  of  the  poultry'  reports  are  used  by 
producers,  processors,  feed  dealers,  and 
others  in  the  marketing  and  supply 
channels  as  a  basis  for  their  production 
and  marketing  decisions. 

Description  of  Respondents:  Farms, 
Business  or  other  for  profit. 

Number  of  Respondents:  3,149. 

Frequency  of  Responses:  Reporting: 
Weekly;  Monthly:  Annually. 

Total  Burden  Hours:  3,133. 

National  Agricultural  Statistics  Service 

Title:  Agricultural  Labor  Survey. 

OMB  Control  Number:  0535-0109. 

Summary  of  Collection:  The  1938 
Agricultural  Adjustment  Act,  as 
amended  in  1948.  requires  wage  rate 
data  for  computation  of  an  index 
component.  This  component  is  used  in 
calculation  of  parity  prices.  National 
Agricultural  Statistics  Service  (NASS) 
primary  function  is  to  prepare  and  issue 
State  and  national  estimates  of  crop  and 
livestock  production,  disposition,  and 
prices.  The  Agricultural  Labor  Survey 
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provides  employment  data  for  equitable 
allocation  and  distribution  of  these 
funds  to  where  seasonal  workers  need 
housing  and  education.  The  survey  is 
the  only  timely  and  reliable  source  of 
information  on  the  size  of  the  farm 
worker  population.  NASS  will  collect 
information  using  a  survey. 

Need  and  Use  of  the  Information: 
NASS  will  collect  information  on  wage 
rate  estimates  and  the  year-to-year 
changes  in  these  rates  and  how  changes 
in  wage  rates  help  measure  the  changes 
in  costs  of  production  of  major  farm 
commodities.  Farm  worker 
organizations,  private  and  government 
agencies  will  use  agricultural  labor  data 
for  the  planning  and  placement  of  farm 
workers,  in  determining  immigration 
policies  and  to  measure  the  availability 
of  farm  workers  across  the  Nation. 

Description  of  Respondents:  Farm. 

Number  of  Respondents:  12,425. 

Frequency  of  Responses:  Reporting: 
Quarterly. 

Total  Burden  Hours:  10.608. 

Farm  Service  Agency 

Title:  USDA  Registration  Form  to 
Request  Electronic  Access  Code. 

OMB  Control  Number:  0560-0219. 

Summary  of  Collection: The  USDA 
County  Base  Agency's  (CBA)  have 
developed  a  management  and  technical 
process  that  addresses  user 
authentication  and  authorization 
prerequisites  for  providing  services 
electronically.  The  process  provides  an 
electronic  alternative  to  traditional  ink 
signatures.  The  process  is  based  on  a 
one-time  registration  requirement  for 
each  CBA  customer  desiring  access  to 
any  on-line  services  that  require  user 
authentication.  The  information 
collected  on  form  AD-2016,  USDA 
Registration  Form  to  Request  Electronic 
Access  Code,  is  necessary  to  enable  the 
authentication  of  users  and  grant  them 
access  to  only  those  resources  for  which 
they  are  authorized. 

Need  and  Use  of  the  Information:  The 
voluntary  registration  process  applies  to 
CBA  customers  and  partners  (non-CBA 
employees)  who  request  Farm  Service 
Agency,  Rural  Development,  and 
Natural  Resources  Conservation  Service 
provided  services.  Registration  can  be 
requested  by  the  customer  in  person,  by 
mail,  or  by  fax.  The  information 
collected  on  form  AD-2016  will  be  used 
to  verify  and  validate  the  identity  of 
registrants  and  to  enable  the  electronic 
authentication  of  users.  The  user  will 
then  have  access  to  these  authorized 
resources  without  needing  to  re- 
authenticate  within  the  context  of  a 
single  Internet  session. 

Description  of  Respondents:  Farms; 
Individuals  or  Households;  Business  or 


other  for-profit;  Not-for-profit 
institutions;  Federal  Government;  State. 
Local  or  Tribal  Government. 

Number  of  Respondents:  1.100,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1,331,000. 

Rural  Housing  Service 

Title:  7  CFR  3575-A,  "Community 
Program  Guaranteed  Loans". 

OMB  Control  Number:  0575-0137. 

Summary  of  Collection:  The  Rural 
Housing  Service  (RHS)  is  authorized  by 
Section  306  of  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C. 
1926)  to  make  loans  to  public  agencies, 
nonprofit  corporations,  and  Indian 
tribes  for  the  development  of  essential 
community  facilities  primarily  serving 
rural  residents.  The  Community 
Facilities  Division  of  the  RHS  is 
considered  community  Programs  under 
the  7  CFR,  part  3575.  subpart  A. 
Implementation  of  the  Community 
Programs  guaranteed  loans  program  was 
effected  to  comply  with  the 
Appropriations  Act  of  1990  when 
Congress  allocated  funds  for  this 
authority.  The  guaranteed  loan  program 
encourages  lender  participation  and 
provides  specific  guidance  in  the 
processing  and  servicing  of  guaranteed 
Conmiunity  Facilities  loans.  RHS  will 
collect  information  using  several  forms. 

Need  and  Use  of  the  Information: 
RHS  will  collect  information  to 
determine  applicant/borrower 
eligibility,  project  feasibility,  and  to 
ensure  borrowers  operate  on  a  sound 
basis  and  use  loan  funds  for  authorized 
piuposes.  Failure  to  collect  proper 
information  could  result  in  improper 
determination  of  eligibility,  improper 
use  of  funds,  and/ or  unsound  loans. 

Description  of  Respondents:  Not-for- 
profit  institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  125. 

Frequency  of  Responses:  Reporting: 
Quarterly. 

Total  Burden  Hours:  76,977. 

Animal  &  Plant  Health  Inspection 
Service 

Title:  Importation  of  Poultry  Meat  and 
Other  Poultry  Products  from  Sinaloa 
and  Sonora  Mexico 

OMB  Control  Number:  0579-0144. 

Summary  of  Collection:  Title  21 
U.S.C.  authorizes  sections  111,  114, 
114a,  115,  120,  121,  125,  126,  134a, 
134c,  134f,  and  134g  of  21  U.S.C.  These 
authorities  permit  the  Secretary  to 
prevent,  control  and  eliminate  domestic 
diseases  such  as  brucellosis,  as  well  as 
to  take  actions  to  prevent  and  to  manage 
exotic  diseases  such  as  exotic  Newcastle 
disease  and  other  foreign  diseases. 


Disease  prevention  is  the  most  effective 
method  for  maintaining  a  healthy 
animal  population  and  enhancing  the 
Animal  &  Plant  Health  Inspection 
Service  (APHIS)  ability  to  compete  in 
exporting  animals  and  animal  products. 
Veterinary'  Services,  a  division  within 
USDA's  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  is 
responsible  for  administering 
regulations  intended  to  prevent  the 
introduction  of  animal  diseases,  such  as 
exotic  Newcastle  disease  into  the  United 
States.  APHIS  currently  has  regulations 
in  place  that  restrict  the  importation  of 
poultry  meat  and  other  poultry  products 
from  Mexico  due  to  the  presence  of 
exotic  Newcastle  disease  in  the  country. 
However.  APHIS  does  allow  the 
importation  of  poultry  meat  and  poultry 
products  from  the  Mexican  States  of 
Sinaola  and  Sonora  because  they  have 
determined  that  poultry  meat  and 
products  from  these  two  Mexican  States 
pose  a  negligible  risk  of  introducing 
exotic  Newcastle  disease  into  the  United 
States.  To  ensure  that  these  items  are 
safe  for  importation,  APHIS  requires 
that  certain  data  appear  on  the  foreign 
meat  inspection  certificate  that 
accompanies  that  poultry  meat  and 
other  poultry  products  from  Sinaloa  and 
Sonora  to  the  United  Stats.  APHIS  also 
requires  that  serial  numbered  seals  be 
applied  to  containers  carrying  the 
poultry  meat  and  other  poultry 
products. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to  certify 
that  the  poultry  meat  or  other  poultr\' 
products  were  (1)  derived  from  poultry- 
bom  and  raised  in  commercial  breeding 
establishments  in  Sinaloa  and  Sonora: 
(2)  derived  from  poultry-  that  were 
slaughtered  in  Sinaloa  or  Sonora  in  a 
Federally-inspected  slaughter  plant 
approved  to  export  these  commodities 
to  the  United  States  in  accordance  with 
Food  Safety  &  Inspection  regulations;  (3) 
processed  at  a  Federally  inspected 
processing  plant  in  Sinaloa  or  Sonora; 
and  (4)  kept  out  of  contact  with  poultry 
from  any  other  State  within  Mexico. 
APHIS  will  also  collect  information  to 
ensure  that  the  poultry-  meat  or  poultry 
products  from  Sinaloa  and  Sonora  pose 
the  most  negligible  risk  possible  for 
introducing  exotic  Newcastle  disease 
into  the  United  States. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Not-for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  10. 

Frequency  of  Responses:  Reporting^ 
On  occasion. 

Total  Burden  Hours:  40. 
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Agricultural  Marketinj;  Service 

Title:  Livestock  &  M^t  Market  News 
OMB  Control  Sumbtr  0581-0154. 
Summary  of  Collcctton  The 
Agricultural  Marketing  Act  of  194H  t^ 
V.SC  1621).  Section  203(g),  directs  and 
authorizes  the  collection  and 
dissemination  of  marketing  information 
including  adequate  outlook  information, 
on  a  market  area  basis,  for  the  purpose 
of  anticipating  and  meeting  consumer 
requirements  aiding  in  the  maintenance 
of  farm  income  and  to  bring  about  a 
balance  between  production  and 
utilization  Livestock  and  Meat  Market 
News  provides  a  timely  exchange  of 
accurate  and  unbiased  information  on 
current  marketing  conditions  (supply, 
demand,  prices,  trends,  movement,  and 
other  information)  affecting  trade  in 
livestock,  meats,  grain,  and  wool 
Administered  by  the  U.S  Department  of 
Agricultures  Agricultural  Marketing 
Service  (AMS).  this  nationwide  market 
news  program  is  conducted  in 
cooperation  with  approximately  30 
States  departments  of  agriculture  AMS 
will  collect  information  using  market 
reports. 

Nered  and  f 'sp  of'f/if  Information: 
AMS  will  collect  information  on  price, 
supply,  and  movement  of  livestock, 
meat  carcasses,  meat  and  pork  cuts,  and 
meat  byproducts  Several  agencies, 
agricultural  universities  and  colleges 
use  the  information  collected  to  keep 
apprised  of  the  current  market 
conditions,  movement  of  livestock  and 
meat  in  the  United  States  and  to 
determine  available  supplies  and 
current  pricing 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government.  Farm.  Inilividuals  or 
households 

\u mher  of  Responden ts  450 
Frequeniv  of  Responses  Reporting: 
Weekly:  Other  (Daily). 

Total  Burden  Hours  7 .202. 

Food  and  Nutrition  Service 

Title.  Food  Stamp  Mail  Issuance 
Report, 

OMB  Control  Sumher:  0584-0015. 

Summar\-  of  Collection:  Section  7(d) 
of  the  Food  Stamp  Act  of  1477  requires 
the  Secretary  of  Agriculture  to  develop 
appropriate  procedures  for  determining 
and  monitoring  the  amount  of  food 
coupon  inventories  maintained  by  State 
agencies  for  the  Food  Stamp  Program. 
Section  7(fl  makes  State  agencies  strictly 
liable  for  financial  losses  involved  in 
coupon  issuance  with  the  exception  of 
coupons  sent  through  the  mail  to  the 
extent  prescribed  in  the  regulations.  The 
Food  and  Nutrition  Service  (FNS).  on 
behalf  of  the  Secretary,  requires  each 


coupon  issuer  to  submit  quarterly  a 
written  report  of  the  issuer's  operations 
during  the  periods.  The  FNS  will  collect 
information  using  FNS  Form  259.  Food 
Stamp  Mail  Issuance  Report. 

\eed  and  Use  of  the  Information:  FNS 
will  collect  information  to  establish  the 
issuance  and  accountability  systems 
which  ensures  that  only  certified 
eligible  households  receive  benefits; 
that  program  benefits  are  timely 
distributed  in  the  correct  amount;  and 
that  coupon  issuance  and  reconciliation 
activities  are  properly  conducted  and 
accurately  reported  to  FNS.  The  State 
agency  is  responsible,  regardless  of  any 
agreements  to  the  contrary,  for  ensuring 
that  assigned  duties  are  carried  out  in 
accordance  with  FSP  regulations. 

Descnptiqn  of  Respondents:  State, 
Lot;al.  or  Tribal  Government. 

Number  of  Respondents:  200. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Quarterly. 

Total  Burden  Hours:  67. 

Agricultural  Research  Service 

Title  Food  Stamp  Nutrition 
Connection  Resource  Sharing  Form. 
OMB  Control  Number  0518-NE\V. 
Sutnman,-  of  Collection:  In  2001,  the 
United  States  Department  of 
Agriculture's  Food  and  Nutrition 
Service  (FNS)  established  the  Food 
Stamp  Nutrition  Connection  to  improve 
access  to  Food  Stamp  Program  nutrition 
resources.  The  Ndtit)nal  Agricultural 
Library's  Food  and  Nutrition 
hiformation  Center  (FNIC)  currently 
develops  and  maintains  this  resource 
system.  A  proposed  voluntary  "Sharing 
Form  "  would  give  Food  Stamp  nutrition 
education  providers  the  opportunity  to 
share  their  resources  and  learn  about 
existing  materials.  Data  collected  using 
this  form  will  he]p  FNIC  identify 
nutrition  education  and  training 
resources  for  review  and  inclusion  in  an 
online  database  FNS  encourages,  but 
does  not  require  or  mandate,  state  Food 
Stamp  nutrition  education  programs  to 
submit  materials  to  FNIC  for  inclusion 
in  the  Food  Stamp  Nutrition  Connection 
database 

Seed  and  Use  of  the  Information: 
FNIC  will  use  the  collected  information 
to  help  build  an  online  database  of 
nutrition  education  and  training 
materials  Food  Stamp  nutrition 
education  providers  could  use  this 
information  to  identify  and  obtain 
curricula,  lesson  plan,  research,  training 
tools  and  participant  materials.  The 
information  will  be  collected  using 
online  and  printed  versions  of  the  form. 
Failure  to  collect  this  information 
would  significantly  inhibit  FNlC's 
ability  to  provide  up-to-date  information 
on  existing  nutrition  education 


materials  that  are  appropriate  for  Food 
Stamp  nutrition  education  programs. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Federal  Government; 
State,  Local  or  Tribal  Government; 
Business  or  other  for-profit. 

Number  of  Respondents:  50. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  16. 

Rural  Business-Cooperative  Service 

Title:  Survey  of  Cooperatives  on 
Selecting  Director  Candidates  for 
Director  Elections. 

OMB  Control  Number:  0570-NEW. 

Summary  of  Collection:  The  Rural 
Business-Cooperative  Service  (RBS) 
mission  is  to  assist  farmer-owned 
cooperatives  in  improving  the  economic 
well  being  of  their  farmer-members.  The 
Cooperative  Marketing  Act  of  1926 
established  the  Cooperative  Services 
Program  (CS).  Cooperatives  are  a 
distinctive  form  of  business  in  operating 
with  democratic  control  and  ownership 
by  members.  The  agricultural  businesses 
operated  by  cooperatives  are  becoming 
increasingly  complicated  and  their 
industries  are  competitive.  The  existing 
conditions  for  Cooperatives  practices 
and  operations  are  not  longer  exceptive 
and  they  need  to  adopt  formal  methods 
for  screening  and  evaluation. 

Need  and  Use  of  the  Information:  RBS 
developed  a  survey  to  collect 
information  on  different  methods  and 
procedures  used  in  selecting  candidates 
for  election  to  board  of  directors,  for 
recruitment,  and  for  monetary 
compensation  for  directors. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  490. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  113. 

Animal  &  Plant  Health  Inspection 
Service 

Title:  Foreign  Quarantine  Notices. 

OMB  Control  Number:  0579-0049. 

Summary  of  Collection:  The  United 
States  Department  of  AgricuUure  is 
responsible  for  preventing  plant  disease 
or  insect  pests  from  entering  the  United 
States,  preventing  the  spread  of  pests 
and  noxious  weeds  not  widely 
distributed  in  the  United  States,  and 
eradicating  those  imported  pests  when 
eradication  is  feasible.  The  Plant 
Protection  Act  authorizes  the 
Department  to  carry  out  this  mission. 
Under  the  Plant  Protection  Act  (Title  IV. 
Pub.  L.  106-224.  114  Stat.  438,  7  U.S.C. 
7701-7772).  the  Secretary  of  Agriculture 
is  authorized  to  prohibit  or  restrict  the 
importation,  entry,  exportation,  or 
movement  in  interstate  commerce  of 
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plant  pests  and  other  articles  to  prevent 
the  introduction  of  plant  pests  into  the 
United  States.  Implementing  the  laws  is 
necessary  to  prevent  injurious  plant  and 
insect  pest  from  entering  the  United 
States,  a  situation  that  could  produce 
serious  consequences  for  U.S. 
agricultiu^.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  is 
required  to  collect  information  from  a 
variety  of  individuals,  both  within  and 
outside  the  United  States,  who  are 
involved  in  growing,  packing,  handling, 
transporting,  and  importing  foreign 
plants,  roots,  bulbs,  seeds,  importing 
foreign  logs,  lumber,  other 
unmanufactured  wood  articles,  and 
other  plant  products.  APHIS  will  collect 
this  information  using  a  number  of 
forms. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
ensure  that  plants,  fruits,  vegetables, 
roots,  bulbs,  seeds,  foreign  logs,  liunber. 
other  unmanufactiu^d  wood  articles, 
and  other  plant  products  imported  into 
the  United  States  do  not  harbor  plant 
diseases  or  insect  pests  that  could  cause 
serious  harm  to  U.S.  agriculture. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Not-for-profit  institutions; 
Farms;  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  92.457. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  91.138. 

Animal  &  Plant  Health  Inspection 
Service 

Title:  TB  Payments  to  El  Paso  Texas. 

OMB  Control  Number:  0579-0193. 

Summary  of  Collection:  Title  21 
U.S.C.  authorizes  sections  111,  114. 
114a,  115,  120,  121.  125,  126,  134a, 
134c.  134f,  and  134g.  These  authorities 
permit  the  Secretary  to  prevent,  control 
and  eliminate  domestic  diseases  such  as 
tuberculosis,  as  well  as  to  take  actions 
to  prevent  and  to  manage  exotic 
diseases  such  as  foot-and-mouth 
disease,  rinderpest,  and  other  foreign 
animal  diseases.  More  specifically,  21 
use.  Ill,  115.  and  118  authorize  the 
Secretary  of  Agriculture  to  take  such 
.  measures  as  she  may  deem  proper  to 
prevent  the  introduction  or 
dissemination  of  any  contagious  or 
communicable  disease  of  animals  or  live 
poultry  from  a  foreign  country  into  the 
United  States  or  from  one  State  to 
another.  Disease  prevention  is  the  most 
effective  method  for  maintaining  a 
healthy  animal  population  and 
enhancing  the  Animal  and  Plant  Health 
Inspection  (APHIS)  ability  to  compete  in 
exporting  animals  and  animal  products. 
Since  1985.  State  Animal  Health 


Officials  in  Texas,  along  with  APHIS, 
have  been  taking  measure  to  eliminate 
tuberculosis  in  dairy  herds  in  the  El 
Paso,  Texas  area.  As  a  result  of  these 
eradication  efforts,  dairy  herds  in  the  El 
Paso  area  have  become  free  of 
tuberculosis,  only  to  become  reinfected 
again.  Because  of  this  situation.  APHIS 
determined  that  in  order  to  further  the 
eradication  of  tuberculosis  in  the  United 
States,  it  is  necessary  to  remove  all 
bovine  dairy  herds  from  El  Paso  area. 
APHIS  published  an  interim  rule  that 
would  allow  them  to  make  payments  to 
El  Paso  dairy  herd  owners  if  these 
owners  agree  to  dispose  of  their  dairy 
herds,  closing  their  existing  dairy 
operations,  and  refrain  from  establishing 
new  cattle  breeding  operations  in  the 
area.  A  number  of  information 
collection  activities  will  be  used  to 
collect  information  for  dairy  owners. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
provide  payment  to  owners  of  dairy 
cattle  and  other  property  used  in 
connection  with  dairy  operations  in  the 
area  of  El  Paso,  Texas.  To  be  eligible  for 
payment  under  this  program,  all  owners 
of  dairy  operations  in  the  area  of  El 
Paso,  Texas  must  sign  and  adhere  to  an 
agreement  with  APHIS. 

Description  of  Respondents:  Business 
or  other  for-profit;  State,  Local  or  Tribal 
Government;  Farms. 

Number  of  Respondents:  95. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  875. 

Sondra  A.  Blakey, 

Departmental  Information  Collection 
Clearance  Officer. 

[PR  Doc.  02-25677  Filed  10-8-02;  8;45  am] 
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DEPARTMENT  OF  AGRICULTURE 

AgricuKural  Marketing  Service 
[TM-02'06] 

Notice  of  Meeting  of  the  National 
Organic  Standards  Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  is  emnouncing  a 
forthcoming  meeting  of  the  National 
Organic  Standards  Board  (NOSB). 

DATES:  The  meeting  dates  are:  October 
19,  2002,  8  a.m.  to  6:30  p.m.;  and 
October  20.  2002,  8  a.m.  to  6  p.m. 
Requests  from  individuals  and 


organizations  wishing  to  make  an  oral 
presentation  at  the  meeting  are  due  by 
the  close  of  business  on  October  9.  2002. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Radisson  Barcelo  Hotel,  Board 
Room,  2121  P  Street.  N\V..  Washington. 
DC.  Requests  to  make  an  oral 
presentation  at  the  meeting  may  be  sent 
to  Ms.  Katherine  Benham  at  USDA- 
AMS-TMD-NOP.  1400  Independence 
Avenue.  SW..  Room  4008-So..  Ag  Stop 
0268,  Washington,  DC  20250-0200. 
Requests  to  make  an  oral  presentation  at 
the  meeting  may  also  be  sent 
electronically  to  Ms.  Katherine  Benham 
at  katherine.benham@usda.gov.  via 
telephone  at  (202)  205-7806,  or  via 
facsimile  at  (202)  205-7808. 

The  October  NOSB  meeting  agenda  is 
available  at  http://www.ams.usda.gov/ 
nop  or  from  Ms.  Katherine  Benham  at 
(202)  205-7806.  preceding  addres.ses  or 
via  telephone  (202)  205-7806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Mathews,  Program  Manager, 
National  Organic  Program.  (202)  720- 
3252. 

SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Organic 
Foods  Production  Act  of  1990  (OFPA). 
as  amended  (7  U.S.C.  Section  6501  et 
seq.)  requires  the  establishment  of  the 
NOSB.  The  purpose  of  the  NOSB  is  to 
make  recommendations  about  whether  a 
substance  should  be  allowed  or 
prohibited  in  organic  production  or 
handling,  to  assist  in  the  development 
of  stcuidards  for  substances  to  be  used  in 
organic  production  and  to  advise  the 
Secretary  on  other  aspects  of  the 
implementation  of  the  OFPA.  The 
NOSB  met  for  the  first  time  in 
Washington.  DC.  in  March  1992,  and 
currently  has  six  committees  working 
on  various  aspects  of  the  organic 
program.  The  committees  are: 
Accreditation,  Crops.  Livestock, 
Materials,  International,  and  Processing. 

In  August  of  1994.  the  NOSB 
provided  its  initial  recommendations  for 
the  National  Organic  Program  (NOP)  to 
the  Secretary  of  Agriculture.  Since  that 
time,  the  NOSB  has  submitted  42 
addenda  to  its  recommendations  and 
reviewed  more  than  241  substances  for 
inclusion  on  the  National  List  of 
Allowed  and  Prohibited  Substances.  .^ 
The  last  meeting  of  the  NOSB  was  held 
on  September  17-19,  2002.  in 
Washington,  DC. 

The  Department  of  Agriculture 
(USDA)  published  its  final  National 
Organic  Program  regulation  in  the 
Federal  Register  on  December  21,  2000 
(65  FR  80548).  The  rule  became 
effective  April  21,  2001. 

The  principal  purposes  of  the  meeting 
are  to  provide  an  opportunity  for  the 
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NOSB  to:  Receive  an  update  from  the 
USDA/NOP.  receive  various  committee 
reports,  receive  reports  from  the 
Materials  Task  Force  and  Composting 
Task  Force,  and  review  materials  to 
determine  if  they  should  be  included  on 
the  National  List  of  Allowed  and 
Prohibited  Substances. 

The  Materials  Committee  will  report 
on  current  petitions'  statuses,  and  report 
on  EP.A  List  3  and  4  Inerts  The 
Materials  Committee  will  also  present 
for  NOSB  consideration  10  materials  for 
possible  inclusion  on  the  National  List 
of  Allowed  and  Prohibited  Substances. 
The  Livestock  Committee  will  present 
for  NOSB  consideration  its 
recommendations  on  "dairv  herd 
replacements",  and  the  scope  of  review 
for  e.xcipients  and  other  materials.  The 
Processing  Committee  will  discuss  the 
ion  exchange  production  process, 
present  a  recommendation  for  the  scope 
of  materials  review ,  and  present  a 
recommendation  for  when  handling 
becomes  processing  for  producers  and 
retailers.  The  Crops  Committee  will 
present  its  recommendations  for 
hvdroponic:  production,  planting  stock, 
and  application  of  the  20"o  sodium 
nitrate  annotation  The  Accreditation 
Committee  will  report  on  the  review  of 
NOP  accreditation  procedures  and 
present  its  recommendation  for  grower 
group  certification  criteria.  Finally,  the 
international  Committee  will  discuss 
and  present  its  recommendation  on  US/ 
EU  equivalencv 

Materials  to  be  reviewed  at  the 
meeting  bv  the  NOSB  are  as  follows; 

Crop  Production  Potassium  Silicate. 
Potassium  Sulfate.  1.4 
Dimethvlnaphthalene.  and  Butylated 
Hvdroxytoluene  (BHT).  and  for 
Livestock  Production:  Mineral  Oil. 
Calcium  Propionate.  Furosemide. 
.Atropine.  Flunixin,  and  Proteinated 
Chelates. 

For  further  information,  see  http:// 
wvk-wams.usdci.gov/nop.  Copies  of  the 
NOSB  meeting  agenda  can  be  requested 
from  Ms.  Kathenne  Benham  by 
telephone  at  (202)  205-780H;  or 
obtained  by  accessing  the  NOP  Web  site 
at  http://www.ams  usdaiiov/nop 

The  meeting  is  open  to  the  public. 
The  NOSB  has  scheduled  time  for 
public  input  on  Saturday.  October  19, 
2002.  from  815  a.m.  until  lOl.i  a.m.. 
and  Sunday.  October  20.  2002.  from  8 
am   until  9  a.m..  at  the  Radisson 
Barcelo  Hotel.  2121  P  Street.  NVV.. 
Washington.  DC.  Individuals  and 
organizations  wishing  to  make  an  oral 
presentation  at  the  meeting  mav  make 
their  requests  via  letter,  telephone,  e- 
mail  or  facsimile  as  set  forth  in  the 
addresses  section  of  this  notice.  While 
persons  wishing  to  make  a  presentation. 


may  also  sign  up  at  the  door,  advance 
registration  will  ensure  that  a  person 
has  the  opportunity  to  speak  during  the 
allotted  time  period  and  will  help  the 
NOSB  to  better  manage  the  meeting  and 
to  accomplish  its  agenda  Individuals  or 
organizations  will  be  given 
approximately  5  minutes  to  present 
their  views  All  persons  making  an  oral 
presentation  are  requested  to  provide 
their  comments  in  writing.  Written 
submissions  may  contain  information 
other  than  that  presented  at  the  oral 
presentation. 

Written  comments  must  be  submitted 
to  Ms  Benham,  prior  to  or  after  the 
meeting,  at  USDA-AMS-TMD-NOP. 
1400  Independence  Avenue,  SW.,  Room 
4008-So..  Ag  Stop  0268.  Washington, 
[X:  20250-0200  Persons  submitting 
written  comments  at  the  meeting  are 
asked  to  provide  30  copies. 

Interested  persons  may  visit  the 
NOSB  portion  of  the  NOP  Web  site 
http  //vx-ww. ams.usda.gov/nop  to  view 
available  documents  prior  to  the 
meeting.  Approximately  6  weeks 
following  the  meeting  interested 
persons  will  be  able  to  visit  the  NOSB 
portion  of  the  NOP  Web  site  to  view 
documents  from  this  meeting. 

Dated:  October  ,3.  2002 
.\.I.  Yates, 

Admini'^tmtor.  Agnrtiltiircil  Marketing 

Scnirn 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Comet  Administrative  Study 
Environmental  Impact  Statement — 
Klamath  National  Forest 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Cancellation  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement  (EIS). 


Dated:  September  27,  2002. 
Margaret ).  Boland. 

Fomst  Supcnisor. 

[FR  Doc:.  02-2.5651  Filed  10-8-02;  8:45  am] 
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SUMMARY:  The  Forest  Service  is 
canceling  the  Notice  of  Intent  for  the 
Comet  Administrative  Study  EIS — 
Klamath  National  Forest  that  was 
published  in  Federal  Register,  Vol.  65. 
No.  230  on  pages  71087  through  71088 
on  Wednesday.  November  29.  2000.  The 
usefulness  of  the  study  has  diminished 
due  to  changing  circumstances,  so  it 
will  no  longer  be  pursued. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  I.  Boland,  Forest  Supervisor. 
Klamath  National  Forest,  USDA  Forest 
Service.  1312  Fairiane  Road,  Yreka. 
California  96097. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

Southern  Intertie  Project;  Notice  of 
Availability  of  a  Record  of  Decision 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  availability  of  a  record 
of  decision. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS),  has 
issued  a  Record  of  Decision  (ROD)  for 
the  Southern  Intertie  Project.  The 
decision  of  RUS  is  that  the  National 
Environmental  Policy  Act  process  is 
satisfied  with  respect  to  a  request  for 
financing  assistance  from  Golden  Valley 
Electric  Association  (GVEA)  for  its  share 
of  the  cost  of  constructing  the  Southern 
Intertie  Project.  The  project  being 
proposed  by  the  Intertie  Participants 
Group  (IPG),  of  which  GVEA  is  a 
member,  is  the  construction  of  a  138 
kilovolt  (kV)  transmission  line  between 
the  Kenai  Peninsula  and  Anchorage, 
Alaska.  The  construction  of  the  project 
will  be  undertaken  in  accordance  with 
the  FEIS. 

FOR  INFORMATION  CONTACT:  Lawrence  R. 
Wolfe,  Senior  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  USDA  Rural 
Utilities  Service,  Stop  1571,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephone 
(202)  720-1784.  fax  (202)  720-0820.  The 
e-mail  address  is:  Iwolfe@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The  RUS 
preferred  alternative,  the  Tesoro  Route, 
would  connect  the  Bernice  Lake 
Substation  on  the  Kenai  Peninsula  with 
the  Pt.  Woronzof  Substation  in 
Anchorage.  This  alternative  would 
parallel  the  Tesoro  Pipeline  from  the 
Captain  Cook  State  Recreational  Area  to 
Pt.  Possession  (Route  A).  At  Pt. 
Possession  three  options  are  available  to 
cross  the  Tumagain  Arm  and  terminate 
at  the  Pt.  Woronzof  Substation.  Route 
Option  B  crosses  the  Tumagain  Arm  via 
Fire  Island  to  the  Pt.  Woronzof 
Substation.  Route  Option  C  crosses  the 
Tumagain  Arm  directly  from  Pt. 
Possession  to  a  landing  at  the  Pt. 
Woronzof  Substation.  Route  Option  D 
would  cross  the  Tumagain  Arm  from  Pt. 
Possession  to  Pt.  Campbell.  From  the  Pt. 
Campbell  landing,  this  alternative 
would  continue  to  parallel  the  Tesoro 
pipeline  through  Kincaid  Park  and 
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terminate  at  the  Pt.  Woronzof  Substation 
(Route  Option  N). 

As  stated  in  the  Final  Environmental 
Impact  Statement  (FEIS),  the  RUS 
preferred  alternative  route  between  Pt. 
Possession  and  Anchorage  is  Route 
Option  D/N.  However,  RUS  considers 
both  Route  Options  B  and  C  acceptable 
alternatives. 

Notices  of  availability  of  the  FEIS 
were  published  in  the  Federal  Register 
on  July  10,  2002,  at  67  FR  45701,  by 
RUS  and  on  July  12,  2002.  at  67  FR 
46185  by  EPA.  The  30-day  comment 
period  ended  on  August  12,  2002. 
Comments  were  received  from  2 
agencies  and  5  non-profit  organizations. 
No  new  issues  or  concerns  were 
identified  in  these  comments. 

The  RUS  is  the  lead  Federal  agency  in 
the  environmental  review  process.  TTie 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
and  the  U.S.  Army  Corps  of  Engineers 
(USAGE)  are  serving  as  cooperating 
agencies.  The  USFWS'  ROD  was  issued 
on  September  11,  2002.  The  USAGE'S 
ROD  is  pending. 

Agencies,  persons,  and  organizations 
on  the  FEIS  mailing  list  will  receive  a 
copy  of  each  agency's  ROD.  The  RUS' 
ROD  is  available  online  at  http:// 
www.usda.gov/rus/water/ees/eis.htm. 
The  USFWS'  ROD  is  available  online  at 
h  ttp  ://www.r7. fws.gov/compatibihty/ 
completed/kenai/kenai.cfm. 

Dated:  October  2,  2002. 
Blaine  D.  Stockton, 

Assistant  Administrator,  Electric  Program, 

Rural  Utilities  Service. 

|KR  Doc.  02-25703  Filed  10-8-02;  8:45  am] 

BILUNQ  CODE  3410-15-^ 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Submission  for  0MB  Review; 
Comprehensive  Economic 
Devetopment  Strategy  (CEDS)— 
Comment  Request 

ACTION:  Extension  of  a  currenUy 
approved  collection,  comment  request. 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Economic  Development 
Administration  (EDA). 

Title:  Comprehensive  Economic 
Development  Strategy  Guidelines. 

Agency  Form  Number:  Not 
Applicable. 

OMB  Approval  Number:  0610-0093. 


Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden:  34,430  hours. 
Average  Hours  Per  Response:  (1) 
Initial  CEDS  for  Districts  and  other  EDA 
supported  Planning  Organizations — 242 
hours;  (2)  GEDS  Document  for  non- 
districts  and  non-EDA  supported 
organizations — 27  hours;  (3)  Annual 
CEDS  Report— 52  hours;  and  (4*)  CEDS 
Update — 77  hours. 

Number  of  Respondents: 
Approximately  640  respondents. 
Needs  and  Uses:  The  Economic 
Development  Administration  (EDA) 
provides  investments  that  will  help  our 
partners  across  the  nation  (states, 
regions  and  communities)  create  wealth 
and  minimize  poverty  by  promoting  a 
favorable  business  environment  to 
attract  private  capital  investment  and 
higher  skill,  higher  wage  jobs  through 
world-class  capacity  building, 
infrastructure,  business  assistance, 
research  grants  and  strategic  initiatives. 
Information  gathered  through  CEDS  is 
needed  by  EDA  to  ensure  that  areas 
served  by  an  EDA-supported  planning 
organization  have  or  are  developing  a 
continuous  community-based  planning 
process  and  have  thoroughly  thought 
out  what  type  of  economic  development 
is  needed  in  the  area  to  alleviate 
unemployment,  underemployment, 
and/or  depressed  incomes.  This 
information  is  required  under  the  Public 
Works  and  Economic  Development  Act 
of  1965,  as  amended,  including  the 
comprehensive  amendments  by  the 
Economic  Development  Administration 
Reform  Act  of  1998,  Public  Law  105- 
393,  (PWEDA).  Additionally, 
information  is  used  by  EDA  to 
determine:  if  statutory  requirements  are 
met  on  eligibility  for  projects  for  public 
works  and  economic  adjustment  (except 
for  strategy/planning);  district 
designation  requirements;  and  if 
planning  requirements  are  met.  CEDS  is 
the  foundation  for  most  of  EDA's 
programs.  GEDS  is  a  continuous,  broad 
based  and  diverse  process  put  in  place 
to  describe  and  to  address  economic 
distress  through  a  particular  economic 
development  project{s)  activity(es). 

Affected  Public:  State,  local  or  Tribal 
Government  and  not-for  profit 
organizations. 

Frequency:  One  time  for  Initial 
Document,  Aimual  Report,  and  Updates 
are  due  every  five  (5)  years  for  districts 
and  other  EDA-supported  planning 
organizations. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 


calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  U.S. 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  or  via  Intemet  at 
dhynek@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503, 

Dated:  October  4.  2002. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  02-25697  Filed  10-8-02;  8:4.';  ami 

BILUNG  CODE  3S10-34-P 


DEPARTMErfT  OF  COMMERCE 
international  Trade  Administration 

[A-580-601] 

Top-of-the-Stove  Stainless  Steel 
Cooking  Ware  From  the  Republic  of 
Korea:  Preliminary  Results  and 
Rescission,  in  Part,  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results 
and  rescission,  in  part,  of  antidumping 
duty  administrative  review. 

SUMMARY:  In  response  to  requests  bv  the 
Staiidess  Steel  Cookware  Committee 
(the  Committee),  the  petitioner,  and  two 
manufactvuers/exporters  of  the  subject 
merchandise,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  top-of- 
the-stove  stainless  steel  cooking  ware 
from  Korea.  The  period  of  review  (POR) 
is  January  1,  2001,  through  December 
31. 2001. 

We  preliminarily  determine  that 
certain  manufacturers/exporters  sold 
subject  merchandise  at  less  than  normal 
value  (NV)  during  the  POR.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  this  administrative 
review,  we  will  instmct  the  U.S. 
Customs  Service  (Customs)  to  assess 
antidumping  duties  on  all  appropriate 
entries.  We  invite  interested  parties  to 
comment  on  the  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  should  also  submit  with  the 
argument(s):  (1)  A  statement  of  the 
issue(s)  and  (2)  a  brief  summary  of  their 
argument  (not  to  exceed  five  pages). 
EFFECTIVE  DATE:  October  9.  2002. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Riinald  M  Trnntham  and  Thomas  F 
Futtner.  AD/C:VD  Enfon  ement.  Office  4. 
Group  II.  Import  Administration. 
International  Trado  Administration. 
LI  S  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230;  (202)  482-«.120 
and  (202)  482-1814.  respectively 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  januarv'  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (IJR-\A)  In  addition, 
unless  othervkise  indicated,  all  citations 
to  the  Departments  regulaticms  are  to 
the  regulations  at  19  CFR  part  351 
(2001). 

Background 

The  Department  published  an 
antidumping  duty  order  on  top-of-the- 
stove  stainless  steel  cooking  ware 
(cookware)  from  Korea  on  lanuary  20. 
1987  (52  FR  2139)  On  [anuary  2,  2002, 
the  Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  cookware 
from  Korea  (67  FR  56)  covering  the 
period  January  1.  2001.  through 
December  31.  2001 

On  lanuarv  31.  2002.  in  accordance 
with  19CFR  351  213(b).  the  Committet?. 
whose  members  are  Regal  Ware.  Im;  , 
The  West  Bend  Company.  New  Era 
Cookware  and  Vita-Craft  Corporation, 
requested  that  we  conduct  an 
administrative  review  of  twenty-six 
specific  manufacturers/exporters  of 
cookware  from  Korea:  Daelim  Trading 
Co  .  Ltd  (Daelim).  Dong  Won  Metal  C^o  . 
Ltd.  (Dong  Won).  Chefline  Corporation. 
Sam  Yeung  Ind.  Co  .  Ltd  .  Namyang 
Kitchenflower  Co  ,  Ltd.,  Kyung-Dong 
Industrial  Co.,  Ltd  ,  Ssang  Yung  Ind 
Co.,  Ltd.,  O.  Bok  Stainless  Steel  Co  , 
Ltd.,  Dong  Hwa  Stainless  Steel  Co  .  Ltd  , 
II  Shin  C:o  ,  Ltd  .  Hai  Dong  Stainless 
Steel  Ind.  Co.,  Ltd  .  Han  11  .Stainless 
Steel  Ind.  Co.,  Ltd.,  Bae  Chin  Metal  Ind 
Co.,  East  One  Co.,  Ltd.,  Charming  Art 
Co  .  Ltd.,  Poong  Kang  Ind  Co  ,  Ltd  . 
Won  Iin  Ind  Co  .  Ltd..  Wonkwang  Inc  . 
Sungjin  International  Inc  .  Sae  Kwang 
Aluminum  Co  ,  Ltd  ,  Hanil  Stainless 
Steel  Ind  Co  ,  Ltd  ,  Seshm  Co  ,  Ltd., 
Pionix  Corporation.  East  West  Trading 
Korea,  Ltd  ,  Clad  Co..  Ltd  .  and  BY 
Enterprise.  Ltd.  On  January  31.  2002. 
Daelim  and  Dong  Won  requested  that 
the  Department  conduct  reviews  of  their 
exports  of  the  subject  merchandise  to 
the  United  States.  In  accordance  with  19 


CFR  351.221(b).  we  published  a  notice 
of  initiation  of  the  review  on  February 
26. 2002 (67  FR  8780) 

On  March  25.  2002  and  on  April  4. 
2002.  we  issued  Section  A  antidumping 
questionnaires  to  each  of  the  twenty-six 
manufacturers/exporters  listed  above.' 

The  following  twenty-four  companies 
failed  to  Respond  to  the  Departments 
Section  A  questionnaire:  Chefline 
Corporation.  Sam  Yeung  Ind.  Co.,  Ltd.. 
Kyung-Dong  Industrial  Co.,  Ltd..  Ssang 
Yong  Ind.  Co  ,  Ltd.,  O.  Bok  Stainless 
Steel  Co  .  Ltd.,  II  Shin  Co.,  Ltd.,  Hai 
Dong  Stainless  Steel  Ind.  Co.,  Ltd..  Han 
II  Stainless  Steel  Ind.  Co.,  Ltd..  Bae  Chin 
Metal  Ind.  Co..  East  One  Co..  Ltd., 
Charming  Art  Co..  Ltd..  Poong  Kang  Ind. 
Co.,  Ltd  ,  Won  [in  Ind.  Co..  Ltd., 
Wonkwang  Inc.,  Sungjin  International 
Inc.,  .Sae  Kwang  Aluminum  Co..  Ltd.. 
Hand  Stainless  Steel  Ind.  Co..  Ltd.. 
Seshin  Co..  Ltd.,  East  West  Trading 
Korea,  Ltd..  Clad  Co.,  Ltd.,  BY. 
Enterpri.se,  Ltd..  Pionix  Corporation. 
Namvang  Kitchenflower  Co.,  Ltd.,  and 
Dong  Hwa  Stainless  Steel  Co..  Ltd.  On 
August  1,  2002  and  August  2.  2002.  we 
informed  each  of  these  companies  that 
because  they  failed  to  respond  to  the 
Department's  questionnaire,  we  may  use 
facts  available  (FA)  to  determine  their 
dumping  margins.  In  response,  the 
following  manufacturers/exporters 
reported  that  they  had  no  sales  or 
shipments  during  the  POR:  Hai  Dong 
Stainless  Steel  Co..  Ltd.  Sungjin 
International.  Inc..  Seshin  Co..  Ltd.,  Sae 
Kwang  Aluminum  Co.  Ltd..  Dong  Hwa 
Stainless  Steel  Co.  Ltd.,  Pionix 
Corporation,  II  Shin  Co..  Ltd..  and 
Wonkwang  Inc.  We  confirmed  using 
US  Customs  (Customs)  data  that  there 
were  no  entries  of  subject  merchandise 
from  these  firms  during  the  POR. 
Accordingly,  we  are  preliminarily 
rescinding  the  review  with  respect  to 
these  manufacturers/exporters. 

On  April  16.  2002  and  April  19.  2002. 
respectively.  Dong  Won  and  Daelim 
responded  to  Section  A  of  the 
antidumping  questionnaire.  On  May  13, 
2002.  the  Department  issued  Sections  B. 
C  and  D  of  the  Department's 
questionnaire  to  these  two  companies. 


■  .Stti  lioii  A  i)f  the  questionnaire  roquests  general 
iiitnrniation  i  one  erning  a  cocnpanv's  corporate 
•.triK  lure  ami  business  practices,  the  men  handisc 
umliT  mvestination  that  it  sells,  and  the  manner  in 
which  II  sells  thai  merchandise  in  all  of  its  markets 
Sw  lion  B  requests  a  complete  listing  of  all  home 
market  sales,  or.  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  Ihird-counlrv 
market  (this  se<  lion  is  not  applicable  to  respondent; 
III  non  market  m.ononiv  (NME)  cases)  ,S«:tion  C 
rtHjuests  a  i  omplete  listing  of  I)  S  sales  Section  D 
requests  intorraalion  on  the  cost  of  production 
K.OPI  of  Ihe  foreign  like  product  and  the 
I  onstrui  led  value  1C:V)  of  the  merchandise  under 
investigation   Section  E  requests  information  on 
further  manufaclunng. 


Dong  Won  and  Daelim  filed  narrative 
responses  to  Sections  B.  C  and  D  on  luly 
8.  2002.  On  July  12.  2002.  Daelim  and 
Dong  Wong  submitted  electronic 
databases  and  calculation  worksheets 
for  Sections  B.  C.  and  D  of  the 
Department's  questionnaire. 

On  August  12.  2002  and  August  13. 
2002.  respectively,  the  Department 
issued  Section  A  through  D 
supplemental  questionnaires  to  Dong 
Won  and  Daelim.  The  responses  to  these 
supplemental  questionnaires  were 
received  on  September  3.  2002  and  on 
September  4.  2002. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  merchandise  subject  to  this 
antidumping  order  is  top-of-the-stove 
stainless  steel  cookware  from  Korea. 
The  subject  merchandise  is  all  non- 
electric cooking  ware  of  stainless  steel 
which  may  have  one  or  more  layers  of 
aluminum,  copper  or  carbon  steel  for 
more  even  heat  distribution.  The  subject 
merchandise  includes  skillets,  frying 
pans,  omelette  pans,  saucepans,  double 
boilers,  stock  pots,  dutch  ovens, 
casseroles,  steamers,  and  other  stainless 
steel  vessels,  all  for  cooking  on  stove  top 
burners,  except  tea  kettles  and  fish 
poachers.  Excluded  from  the  scope  of 
the  order  are  stainless  steel  oven  ware 
and  stainless  steel  kitchen  ware.  The 
subject  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7323.93.00  and  9604.00.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

The  Department  has  issued  several 
scope  clarifications  for  this  order.  The 
Department  found  that  certain  stainless 
steel  pasta  and  steamer  inserts  (63  FR 
41545.  August  4.  1998),  certain  stainless 
steel  eight-cup  coffee  percolators  (58  FR 
11209,  February  24.  1993),  and  certain 
stainless  steel  stock  pots  and  covers  are 
within  the  scope  of  the  order  (57  FR 
57420,  December  4,  1992),  Moreover,  as 
a  result  of  a  changed  circumstances 
review,  the  Department  revoked  the 
order  on  Korea  in  part  with  respect  to 
certain  stainless  steel  camping  ware  (1) 
*    made  of  single-ply  stainless  steel  having 
a  thickness  no  greater  than  6.0 
millimeters;  and  (2)  consisting  of  1.0. 
1.5,  and  2.0  quart  saucepans  without 
handles  and  with  lids  that  also  serve  as 
fry  pans  (62  FR  3662.  January  24,  1997). 
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Facts  Available 

Application  of  FA 

Section  776(a)(2)  of  the  Act  provides 
that  if  any  interested  party:  (A) 
Withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  an 
antidumping  investigation;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  section 
782(d)  of  the  Act,  use  facts  otherwise 
available  in  making  its  determination. 

As  stated  above,  on  March  25,  2002 
and  on  April  4,  2002,  we  issued  Section 
A  questioimaires  to  twenty-six 
manufacturers/exporters  of  the  subject 
merchandise.  Eight  companies 
ultimately  advised  the  Department  that 
they  did  not  sell  subject  merchandise  to 
the  United  States  during  the  POR.  The 
following  sixteen  companies  failed  to 
respond  to  the  Department's  Section  A 
questioimaire:  Chefline  Corporation, 
Sam  Yeung  Ind.  Co.,  Ltd.,  Kyung-Dong 
Industrial  Co.,  Ltd.,  Ssang  Yong  Ind. 
Co.,  Ltd.,  O.  Bok  Stainless  Steel  Co., 
Ltd.,  Han  II  Stainless  Steel  Ind.  Co., 
Ltd..  Bae  Chin  Metal  Ind.  Co.,  East  One 
Co.,  Ltd.,  Charming  Art  Co.,  Ltd.,  Poong 
Kang  Ind.  Co.,  Ltd.,  Won  Jin  Ind.  Co., 
Ltd..  Hanil  Stainless  Steel  Ind.  Co.,  Ltd., 
East  West  Trading  Korea,  Ltd..  Clad  Co., 
Ltd..  B.Y.  Enterprise,  Ltd.,  and  Namyang 
Kitchenflower  Co..  Ltd.  On  August  2, 
2002,  we  informed  each  of  these 
companies  that  because  they  failed  to 
respond  to  the  Department's 
questionnaire,  we  may  use  FA  to 
determine  their  dumping  margins. 

Because  these  sixteen  companies 
failed  to  provide  any  of  the  necessary 
information  requested  by  the 
Department,  pursuant  to  section 
776(a)(2)(B)  of  the  Act,  we  must 
establish  the  margins  for  these 
companies  based  totally  on  facts 
otherwise  available. 

Selection  of  Adverse  FA  (AFA) 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  request  for  information.  See,  e.g., 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53808,  53819-20 
(October  16,  1997).  liiese  16  companies 
were  given  two  opportunities  to 
respond,  and  did  not.  Moreover,  these 


companies  failed  to  offer  any 
explanation  for  their  failure  to  respond 
to  our  questionnaires.  As  a  general 
matter,  it  is  reasonable  for  the 
Department  to  assume  that  these 
companies  possessed  the  records 
necessary  for  this  review;  however,  by 
not  supplying  the  information  the 
Department  requested,  these  companies 
failed  to  cooperate  to  the  best  of  their 
ability.  As  these  16  companies  have 
failed  to  cooperate  to  the  best  of  their 
ability,  we  are  applying  an  adverse 
inference  pursuant  to  section  776(b)  of 
the  Act,  As  AFA,  we  have  used  31.23 
percent,  the  highest  rate  determined  for 
any  respondent  in  any  segment  of  this 
proceeding.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Certain 
Stainless  Steel  Cookware  from  Korea,  51 
FR  42873  (November  26.  1986)  [Final 
LTFV  Determination). 

Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  AFA 
information  derived  from  the  petition, 
the  final  determination  from  the  less 
than  fair  value  (LTFV)  investigation,  a 
previous  administrative  review,  or  any 
other  information  placed  on  the  record. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  facts  available.  Secondary 
information  is  defined  as  "[ijnformation 
derived  from  the  petition  that  gave  rise 
to  the  investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  at  870  (1994)  and  19  CFR 
351.308(d). 

The  SAA  further  provides  that  the 
term  "corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  SAA  at  870).  Thus, 
to  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 

The  rate  used  as  AFA  in  this  segment 
was  originally  calculated  using  verified 
information  from  the  investigative 
segment  of  this  proceeding.  See  Final 
LTFV  Determination.  The  only  source 
for  calculated  margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  AFA  a  calculated  dumping 
margin  from  a  prior  segment  of  the 
proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period.  Furthermore,  we  have 
no  new  information  that  would  lead  us 


to  reconsider  the  reliability  of  the  rate 
being  used  in  this  case. 

As  to  the  relevance  of  the  margin  used 
for  AFA,  the  courts  have  stated  that 
"[b]y  requiring  corroboration  of  adverse 
inference  rates,  Congress  clearly 
intended  that  such  rates  should  be 
reasonable  and  have  some  basis  in 
reality."  F.Ui  De  Cecco  Di  Filippo  Fara 
S.  Martina  S.p.A.,  v.  U.S..  216  F.3d 
1027.  1034  (Fed.  Cir.  2000). 

The  rate  selected  is  the  rate  currently 
applicable  to  certain  companies, 
including  fifteen  of  the  sixteen 
companies  that  failed  to  respond  to  the 
Department's  questionnaires  in  this 
POR.  See  Top-of-the-Stove  Stainless 
Steel  Cooking  Ware  From  the  Republic 
of  Korea:  Final  Results  and  Rescission, 
in  Part,  of  the  Antidumping  Duty 
Administrative  Review,  67  FR  40274 
(June  12,  2002)  (Final  Results).  In 
determining  a  relevant  AFA  rate,  the 
Department  assumes  that  if  the  non- 
responding  parties  could  have 
demonstrated  that  their  dumping 
margins  were  lower,  they  would  have 
participated  in  this  review  and 
attempted  to  do  so.  See  Rhone  Poulenc, 
Inc.  V.  United  States,  899  F.2d  1185. 
1190-91  (Fed.  Cir.  1990).  Therefore, 
given  these  sixteen  companies'  failure  to 
cooperate  to  the  best  of  their  abilitv  in 
this  review,  we  have  no  reason  to 
believe  that  their  dumping  margins 
would  be  any  less  than  the  highest  rate 
in  this  proceeding.  This  rate  ensures 
that  they  do  not  benefit  by  failing  to 
cooperate  fully.  Therefore,  we  consider 
the  rate  of  31.23  percent  relevant  and 
appropriate  to  use  as  AFA  for  the  non- 
responding  parties. 

NV  Comparisons 

To  determine  whether  sales  of 
cookware  from  South  Korea  to  the 
United  States  were  made  at  less  than 
NV,  we  compared  the  export  price  (EP) 
to  the  NV  for  Daelim  and  EP  and 
constructed  export  price  (CEP)  to  the 
NV  for  Dong  Won.  as  specified  in  the 
EP,  CEP  and  ATV  sections  of  this  notice, 
below.  In  accordance  with  section 
777A(d)(2)  of  the  Act,  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  EP 
and  CEP  transactions. 

EP 

Where  Daelim  and  Dong  Won  sold 
merchandise  directly  to  unaffiliated 
purchasers  in  the  United  States,  we 
used  EP,  in  accordance  with  section 
772(a)  of  the  Act,  as  the  price  to  the 
United  States.  For  both  respondents,  we 
calculated  EP  using  the  packed  prices 
charged  to  the  first  unaffiliated 
customer  in  the  United  States  (the 
starting  price). 
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We  made  deductions  from  the  starting 
price  for  movement  expenses  in 
accordance  with  section  772(c)  of  the 
Act  Movement  expenses  included, 
where  appropriate,  brokerage  and 
handling,  international  freight,  and 
marine  insurance,  in  accordance  with 
section  772(c)(2)(A)  of  the  Act.  For  Dong 
Won,  we  disallowed  a  duty  drawback, 
adjustment  to  the  starting  price  .See 
C:alculation  Memorandum  for  Dong 
Won.  dated  October  3.  2002.  on  file  in 
the  Central  Records  Unit  (CRL').  B-099 
of  the  main  Department  Building 

CEP 

For  Dong  Won.  we  calculated  CEP.  in 
accordance  with  subsection  772(b)  of 
the  Act.  for  those  sales  to  unaffiliated 
purchasers  that  took  place  after 
importation  into  the  United  States  We 
based  CEP  on  the  packed  FOB  prices  to 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  for  discounts.  We  also  made 
deductions  for  movement  expenses  in 
accordance  with  772(c)(2)(A)  of  the  Act. 
Movement  expenses  included  foreign 
inland  freight,  ocean  freight,  marine 
msurance.  US.  brokerage  and  handling. 
U.S.  Customs  duties,  and  US  inland 
freight  In  accordance  with  section 
772(d)(1)  of  the  Act.  we  deducted  those 
selling  expenses  associated  with 
economic  activities  occurnnn  in  the 
United  States,  including  direi  t  selling 
expenses,  inventory  earning  costs,  and 
other  indirect  selling  expenses.  .\lso.  we 
made  an  adjustment  for  profit  m 
accordance  with  section  772(d)(3)  of  the 
Act. 

^fv 

1.  Viabilitv 


In  order  to  determine  whether  there  is 
a  sufficient  volume  of  saU"<  in  th.-  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (j  e  ,  the  aggregate 
volume  of  home  market  sales  of  thf- 
foreign  like  product  is  equal  tt)  or 
greater  than  five  percent  of  the  aggregate 
volume  of  US  sales),  we  compared  the 
respondents  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  US  sales  of  the  subject 
merchandise,  in  accordant  e  with 
section  77:3(aj(l)  of  the  .\L:t  Since 
Daelims  and  Dong  Wons  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  the  aggregate  volume  of 
their  respective  US.  sales  of  the  Mibject 
merchandise,  we  determined  that  the 
home  market  provides  a  viabU-  basis  for 
calculating  NV  Therefore,  pursuant  to 
section  773(a)(1)(B)  of  the  Act.  wo  based 
NV  on  home  market  sales. 


2  Cost  of  Production  ICOPI  Analysis 

In  the  review  segment  of  this 
proceeding  that  was  most  recently 
completed  prior  to  initiating  this 
review,  we  disregarded  home  market 
sales  found  to  be  below  the  cost  of 
production  (COP)  for  Daelim  and  Dong 
Won  See  Top-of-the  Stove  Stainless 
Steel  Cooking  Ware  from  the  Republic  of 
Korea:  Final  Results  and  Rescission,  in 
Part,  of  Antidumping  Duty 
Administrative  Review.  66  FR  45664 
(August  29,  2001).  Pursuant  to  section 
773Cb)(2){A)(ii)  of  the  Act.  this  provides 
reasonable  grounds  to  believe  or  suspect 
in  this  review  segment  that  Daelim  and 
Dong  Won  made  sales  in  the  home  or 
third  country  markets  at  prices  below 
the  COP  Consequently  we  initiated  a 
COP  inquiry  with  respect  to  both 
Daelim  and' Dong  Wong  and  conducted 
the  COP  analysis  described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated,  respectively. 
COP  based  on  the  sum  of  Daelim  and 
Dong  Wons  cost  of  materials  and 
fabrication  (COM)  for  the  foreign  like 
product,  plus  amounts  for  selling, 
general,  and  administrative  (SG&A) 
expenses,  including  financial  expenses, 
and  packing  costs.  For  the  preliminary 
results,  we  relied  on  Daelim's  and  Dong 
Wons  submitted  information  without 
adjustment. 

B  Test  of  Foreign  Market  Sales  Prices 
We  compared  COP  to  foreign  market 
sale  prices  of  the  foreign  like  product. 
as  required  under  section  773(b)  of  the 
Act.  in  order  to  determine  whether  these 
sales  had  Ixn^n  made  at  prices  below  the 
COP  In  determining  whether  to 
disregard  foreign  market  sales  made  at 
prices  below  the  CtJP.  we  examined 
whether  such  sales  were  made  (1) 
within  an  extended  period  of  time  in 
substantial  quantities,  and  (2)  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  ac:cordance  with  sections  773(b)(1)(A) 
and  (B)  of  the  Act.  On  a  product-specific 
basis,  we  compared  the  COP  to  foreign 
market  prices,  less  any  applicable 
movement  charges,  discounts  and 
rebates,  and  selling  expenses. 

C  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
.\(  t.  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  substantial  quantities  Where  20 
percent  or  more  of  the  respondent's 
sales  of  a  given  product  during  the  POR 


were  at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  substantial  quantities  within  an 
extended  period  of  time,  within  the 
meaning  of  section  773(b)(2)(B)  of  the 
Act.  Because  we  compared  prices  to 
POR  or  fiscal  year  average  costs,  we  also 
determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 

We  found,  looking  at  Dong  Wons  and 
Daelim's  home  market  sales,  that  both 
firms  made  sales  at  below  COP  prices 
within  an  extended  period  of  time  in 
substantial  quantities.  Further,  we 
found  that  these  sales  prices  did  not 
permit  for  the  recovery  of  costs  within 
a  reasonable  period  of  time.  Therefore, 
we  excluded  these  sales  from  our 
analysis  and  used  the  remaining  sales  as 
the  basis  for  determining  NV.  in 
accordance  with  section  773(b)(1)  of  the 
Act. 
Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products  sold 
in  the  relevant  foreign  markets  meeting 
the  description  in  the  "Scope  of  the 
Review"  section  of  this  notice,  above, 
for  purposes  of  determining  appropriate 
product  comparisons  to  U.S.  sales. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  foreign  markets 
made  in  the  ordinary  course  of  trade 
(i.e..  sales  within  the  contemporaneous 
window  which  passed  the  cost  test),  we 
compared  U.S.  sales  to  sales  of  the  most 
similar  foreign  like  product  made  in  the 
ordinary  course  of  trade.  Further,  as  in 
prior  segments  of  this  proceeding, 
merchandise  was  considered  "similar" 
for  purposes  of  comparison  only  if  it  is 
of  the  same  "product  type."  (i.e..  (1) 
vessels  or  (2)  parts).  Among 
merchandise  which  was  identical  on  the 
basis  of  "product  type,"  we  then 
selected  the  most  "similar"  model 
through  a  hierarchical  ranking  of  the 
remaining  11  product  characteristics 
listed  in  sections  B  and  C  of  our 
antidumping  questionnaire  and 
application  of  the  difference  in 
merchandise  test.  If  there  were  no  sales 
of  identical  or  similar  merchandise  in 
the  foreign  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
constructed  value  (CV)  of  the  product 
sold  in  the  U.S.  market  during  the 
comparison  period.  For  a  further 
discussion  of  the  Department's  product 
comparison  methodology  see  Top-of- 
the-Stove  Stainless  Steel  Cooking  Ware 
From  the  Republic  of  Korea:  Final 
Results  and  Rescission,  in  Part,  of 
Antidumping  Dutv  Administrative 
Review.  66  FR  45664  (August  29.  2001) 
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and  accompanying  Issues  and  Decision 
Memorandum  at  Comment  1. 

Level  of  Trade  (LOT) 

In  accordance  with  section 
773(aK7)(A)  of  the  Act.  if  the 
Department  compares  a  U.S.  sale  at  one 
LOT  to  NV  sales  at  a  different  LOT,  we 
will  adjust  the  NV  to  accotmt  for  the 
difference  in  LOT  if  the  difference 
affects  price  comparability  as  evidenced 
by  a  pattern  of  consistent  price 
differences  between  sales  at  the 
different  LOTs  in  the  market  in  which 
NV  is  determined. 

Section  351.412(c)(2)  of  the 
Department's  regiUations  states  that  the 
Secretary  will  determine  that  sales  are 
made  at  different  LOTs  if  they  are  made 
at  different  marketing  stages  (or  their 
equivalent).  To  make  this 
determination,  the  Department  reviews 
such  factors  as  selling  functions,  classes 
of  customer,  and  the  level  of  selling 
expenses  for  each  type  of  sale.  Different 
stages  of  marketing  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions,  even  if 
substantial,  are  not  adone  sufficient  to 
establish  a  difference  in  the  LOT. 
Similarly,  while  customer  categories 
such  as  "distributor"  and  "wholesaler" 
may  be  useful  in  identifying  different 
LOTs,  they  are  insufficient  in 
themselves  to  establish  that  there  is  a 
difference  in  the  LOT. 

In  determining  whether  separate 
LOTs  actually  existed  in  the  foreign  and 
U.S.  markets  for  each  respondent,  we 
examined  whether  the  respondent's 
sales  involved  different  marketing  stages 
(or  their  equivalent)  based  on  the 
charuiel  of  distribution,  customer 
categories,  and  selling  functions  (or 
services)  offered  to  each  customer  or 
customer  category,  in  both  markets. 

Dong  Won  reported  home  market 
sales  through  one  channel  of 
distribution,  sales  made  by  Dong  Won  to 
unaffiliated  distributors/wholesalers 
and  retailers.  Upon  review  of  the  record, 
we  found  that  Dong  Won  performed  the 
same  selling  functions  at  the  same 
degree  for  all  home  market  sales. 
Therefore,  we  preliminarily  determined 
that  Dong  Won  made  all  home  market 
sales  at  one  LOT  for  purposes  of  our 
antidumping  analysis. 

For  the  U.S.  market,  Dong  Won 
reported  both  EP  and  CEP  sales.  After 
reviewing  the  U.S.  market  selling 
functions  reported  by  Dong  Won,  and 
after  deducting  the  CEP  selling  expenses 
incurred  by  Dong  Won's  U.S.  affiliate. 
we  found  that  Dong  Won  provided  a 
qualitatively  different  degree  of  services 
on  EP  sales  than  for  CEP  sales.  We 
therefore  found  the  selling  functions 
were  sufficiently  different  to  warrant  a 


preliminary  determination  that  two 
separate  LOTs  exist  in  the  United  States. 

When  we  compared  EP  sales  to  home 
market  sales,  we  found  that  Dong  Won 
provided  a  qualitatively  different  degree 
of  services  on  home  market  sales  than 
on  EP  sales.  In  addition,  the  differences 
in  selling  functions  performed  for  home 
market  and  EP  transactions  indicate  that 
home  market  sales  involved  a  more 
advanced  stage  of  distribution  than  EP 
sales.  Our  preliminary  analysis 
demonstrates  that  the  home  market  LOT 
is  different  from,  and  constitutes  a  more 
advanced  stage  of  distribution  than  the 
EP  LOT  because,  the  home  market  LOT 
includes  significantly  more  selling 
functions  at  a  higher  level  of  service 
with  greater  selling  expenses  than  the 
EP  LOT.  See  Memorandum  on  LOT  for 
Dong  Won,  dated  October  3,  2002  (Dong 
Won  LOT  Memo). 

Section  773(a)(7)(A)  of  the  Act 
describes  the  LOT  adjustment.  Section 
351.412(a)  of  the  Department's 
regulations  states  that  the  Secretary  is 
authorized  to  adjust  NV  to  account  for 
the  effect  on  the  comparability  of  U.S. 
and  home  market  prices  when  sales  in 
the  two  markets  are  not  made  at  the 
same  LOT.  Section  351.412(d)  of  the 
Department's  regulations  states  that  the 
Secretary  will  determine  that  a 
difference  in  LOT  has  an  effect  on  price 
comparability  only  if  it  is  established 
that  there  is  a  pattern  of  consistent  price 
differences  between  sales  at  the  LOT  of 
the  EP  or  CEP  and  the  LOT  at  which  NV 
is  determined.  Section  351.412(d)(2) 
states  that  the  Secretary  will  make  the 
determination  under  section 
351.4-12(d)(l)  on  the  basis  of  sales  of  the 
foreign  like  product  by  the  producer,  or 
when  this  is  not  possible,  on  sales  of 
different  or  broader  product  lines,  sales 
by  other  companies,  or  on  any  other 
reasonable  basis. 

As  discussed  above,  we  found  that 
there  is  only  one  LOT  in  the  market  in 
which  NV  is  determined.  Therefore,  it  is 
not  possible  to  determine  a  pattern  of 
price  differences  on  the  basis  of  sales  of 
the  foreign  like  product  by  the  producer. 
Furthermore,  we  do  not  have 
information  on  the  record  in  this  review- 
to  determine  a  pattern  of  price 
differences  on  the  basis  of  sales  of 
different  or  broader  product  lines,  sales 
by  other  companies,  or  on  any  other 
reasonable  basis.  As  such,  no  LOT 
adjustment  is  possible  for  comparison  to 
Dong  Won's  EP  transactions. 

For  CEP  sales,  Dong  Won  performed 
fewer  selling  functions  than  in  the  home 
market.  In  addition,  the  differences  in 
selling  functions  performed  for  home 
market  and  CEP  transactions  indicate 
that  home  market  sales  involved  a  more 
advanced  stage  of  distribution  than  CEP 


sales.  Our  preliminary  analysis 
demonstrates  that  the  home  market  LOT 
is  different  from,  and  constitutes  a  more 
advanced  stage  of  distribution  than,  the 
CEP  LOT  because,  after  making  the  CEP 
deductions  under  section  772(d)  of  the 
Act,  the  home  market  LOT  includes 
significantly  more  selling  functions  at  a 
higher  level  of  service  with  greater 
selling  expenses  than  the  CEP  LOT. 

Section  773(a)(7)(B)  of  the  Act 
provides  for  a  CEP  offset  to  NV  when 
NV  is  established  to  be  at  a  LOT  which 
constitutes  a  more  advanced  LOT  them 
the  LOT  of  the  CEP  transaction,  but  the 
data  available  do  not  provide  an 
appropriate  basis  upon  which  to 
determine  a  LOT  adjustment.  Since  NV 
is  established  at  a  LOT  which 
constitutes  a  more  advanced  LOT  than 
the  LOT  of  the  CEP  transaction,  and,  as 
discussed  above,  the  data  do  not 
provide  an  appropriate  basis  upon 
which  to  determine  a  LOT  adjustment, 
we  conclude  that  Dong  Won  is  entitled 
to  a  CEP  offset  to  NV.  See  Dong  Won 
LOT  Memo. 

Daelim  reported  sales  through  two 
channels  of  distribution  for  its  home 
market  sales.  The  first  channel  of 
distribution  was  sales  through  its 
affiliate  in  the  home  market.  Living  Star. 
The  second  channel  of  distribution  was 
direct  sales  to  home  market  customers. 
Daelim  performs  the  same  selling 
activities  for  home  market  sales  in  both 
channels  of  distribution.  Although  these 
functions  are  not  performed  at  the  same 
degree  of  intensity,  we  found  that  the 
differences  in  degree  of  intensity  in 
selling  functions  between  the  two 
channels  of  distribution  does  not  give 
rise  to  a  substantial  distinction. 
Therefore,  we  conclude  that  there  is  one 
LOT  in  the  home  market.  See 
Memorandum  on  LOT  for  Daelim,  dated 
October  3.  2002.  Daelim  reported  onlv 
EP  sales  in  the  U.S.  market.  For  EP 
sales.  Daelim  reported  one  LOT. 
consisting  of  two  channels  of 
distribution. 

Upon  review  of  the  record  we  found 
that  Daelim  performed  the  same  selling 
functions  {i.e.,  inventory  maintenance, 
technical  advice,  warranty  services, 
freight  &  delivery  arrangement,  and 
advertising)  at  the  same  degree  for  EP 
sales  as  compared  to  home  market  sales. 
As  such,  we  preliminarily  find  that 
there  are  no  differences  in  the  number, 
type,  and  degree  of  selling  functions 
that  Daelim  performs  for  home  market 
sales  as  compared  to  its  EP  sales. 
Therefore,  because  we  are  calculating 
NV  at  the  same  LOT  as  Daelims  EP 
sales,  no  LOT  adjustment  is  warranted. 
See  19  CFR  351.412(b)(1). 
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Date  of  Sale 

In  accordance  with  19  CFR  351  401(i). 
the  date  of  sale  will  normallv  b«'  thf 
date  of  the  invoice,  as  recorded  in  the 
fxporters's  or  producer's  records  k.ept  in 
the  ordinarv  course  of  business,  unless 
satisfactory  evidence  is  presented  that 
the  exporter  or  producer  established  the 
material  terms  of  sale  on  some  other 
date  For  both  foreign  market  and  U.S. 
transactions.  Daelim  and  Dong  Won 
reported  the  date  of  the  contract  (i  e  . 
purchase  order  date)  as  the  date  of  .sale. 
i.e  .  the  date  when  the  material  terms  of 
sale  are  finalized.  The  respondents  note 
that  the  purchase  order  confirms  all 
ma|or  terms  of  sale — price,  quantity,  and 
product  specification— as  agreed  to  by 
the  respondents  and  the  customer 
Because  there  is  nothing  f)n  the  record 
to  indicate  that  there  were  changes  in 
the  material  terms  of  sale  between  the 
purchase  order  (or  revised  purchase 
order)  and  the  invoice,  the  Department 
preliminarily  determines  that  the 
purchase  order  date  is  the  most 
appropriate  date  to  use  for  the  date  of 
sale. 

CV 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  CV  based  on  the 
respondents'  respective  COM  employed 
in  producing  the  subject  merchandise. 
SG&A  expenses,  the  profit  incurred  and 
realized  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product,  and  US.  packing  costs  We 
used  the  COM  and  G&A  expenses  as 
reported  in  the  CV  portion  of 
respondents'  questionnaire  responses. 
We  used  the  US  packing  costs  as 
reported  in  the  US.  sales  portion  of  the 
respondents'  questionnaire  responses 
For  selling  expenses,  we  used  the 
average  of  the  selling  expenses  reported 
for  home  market  sales  that  passed  the 
cost  test,  weighted  by  the  total  quantity 
of  sales  of  each  product.  For  profit,  we 
first  calculated,  based  on  the  home 
market  sales  that  passed  the  cost  test. 
the  difference  between  the  home  market 
sales  value  and  home  market  COP.  and 
divided  the  difference  by  the  home 
market  COP.  We  then  multiplied  this 
percentage  by  the  COP  for  each  U.S. 
model  to  derive  profit. 

IPrice-to-Price  and  Price-to-CV 
Comparisons 

For  those  comparison  products  for 
which  there  were  sales  that  passed  the 
cost  test,  we  based  the  respondent's  NV 
on  the  price  at  which  the  foreign  like 
product  is  first  sold  for  consumption  in 
Korea,  in  the  usual  commercial 
quantities,  in  the  ordinarv'  course  of 


trade  in  accordance  with  section 
773(a)(l)(B)(i)ofthe  Act. 

In  accordance  with  section  773(a)(6) 
of  the  Act.  for  both  CV  and  NV.  we 
made  adjustments,  where  appropriate, 
for  inland  freight,  inland  insurance,  and 
discounts.  We  also  reduced  CV  and 
foreign  market  prices  by  packing  costs 
incurred  in  the  foreign  market,  in 
accordance  with  section  773(a)(6)(B)(i] 
of  the  Act  In  addition,  we  increased  CV 
and  foreign  market  prices  for  U.S. 
packing  costs,  in  accordance  with 
set.tion  773(a)(6)(A)  of  the  Act.  We  made 
further  adjustments  to  foreign  market 
prices,  when  applicable,  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act. 
Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act.  we  made  an  adjustment  for 
differences  in  circumstances  of  sale  by 
deducting  foreign  market  direct  selling 
expenses  and  adding  any  direct  selling 
expenses  associated  with  U.S.  sales  not 
deducted  under  the  provisions  of 
section  772(d)(1)  of  the  Act.  Finally,  in 
the  case  of  Dong  Wong,  where 
appropriate,  we  made  a  CEP  offset 
adjustment  to  account  for  comparing 
U.S.  and  foreign  market  sales  at 
different  LOTs. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  period  January-  1. 
2000.  through  December  31,  2000: 


Manulacturer/Exiporter 

Margin 
(percent) 

Dong  Won  Metal  Co  ,  Ltd  ._ 

Dae-Lim  Trading  Co    Ltd 

Phpfline  Comoration 

020 

090 

31  23 

Sam  Yeung  Ind  Co    Ltd 

Kyung-Dong  Industnal  Co  .  Ltd 
Han  II  Stainless  Steel  Ind.  Co., 
Ltd                                    

31  23 
31.23 

31  23 

Fast  One  Co    Ltd          

3123 

Charming  An  Co    Ltd  

Won  Jin  Ind  Co  .  Ltd    

Hanil  Stainless  Steel  Ind.  Co., 
Lid                   

31.23 
31  23 

31.23 

East  West  Trading  Korea.  Ltd  .. 

riarl  Cn     1  td                             

31  23 
31.23 

R  Y    Fntpmnse   Ltd           

31.23 

Namyang  Kitctientlower  Co., 
1  td                                   

31  23 

Ssang  Yong  Ind  Co    Ltd 

O  Bok  Stainless  Steel  Co.,  Ltd 

Bae  Chin  Metal  Ind  Co 

Poong  Kang  Ind  Co  ,  Ltd 

31  23 
31  23 
31  23 
31  23 

Pursuant  to  19  CFR  351.224(b).  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminarv  results  within  5  days  of  the 
date  of  publication  of  this  notice.  Any 


interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each 
argument;  (1)  A  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument.  All  case  briefs  must  be 
submitted  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  seven  days  after  the  case  briefs  are 
filed.  Further,  we  would  appreciate  it  if 
parties  submitting  written  comments 
would  provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  comments  on  diskette.  A 
hearing,  if  requested,  will  be  held  two 
days  after  the  date  the  rebuttal  briefs  are 
filed  or  the  first  business  day  thereafter. 
The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  the  issues  raised  in  any 
written  comments,  within  120  days 
from  the  publication  of  these 
preliminary  results. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  Customs  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1).  we  have 
calculated  importer-specific  assessment 
rates  for  the  merchandise  subject  to  this 
review.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  Customs  within  15  days  of 
publication  of  the  final  results  of 
review.  If  these  preliminary  results  are 
adopted  in  the  final  results  of  review, 
we  will  direct  Customs  to  assess  the 
resulting  assessment  rates  against  the 
entered  Customs  values  for  the  subject 
merchandise  on  each  of  the  importer's 
entries  during  the  POR.  For  Daelim  and 
Dong  Won.  we  have  calculated 
importer-specific  ad  valorem  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  dumping  margins 
calculated  for  the  examined  sales  to  the 
entered  value  of  sales  used  to  calculate 
those  duties.  For  all  other  respondents, 
the  assessment  rate  will  be  based  on  the 
margin  percentage  identified  above.  We 
will  direct  Customs  to  liquidate  without 
regard  to  antidumping  duties  any 
entries  for  which  the  importer-specific 
assessment  rate  is  de  minimis,  i.e.,  less 
then  0.5  percent. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  completion  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  top-of-stove  stainless  steel 
cooking  ware  from  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  publication 
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date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  this  administrative 
review,  except  if  the  rate  is  less  than  0.5 
percent  ad  valorem  and,  therefore,  de 
minimis,  no  cash  deposit  will  be 
required;  (2)  for  exporters  not  covered  in 
this  review,  but  covered  in  the  original 
LTFV  investigation  or  a  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  in  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufactiu-er  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacttu-er  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews 
or  the  LTFV  investigation,  the  cash 
deposit  rate  will  be  8.10  percent,  the 
"all-others"  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.4Q2(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping'  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act 

Dated:  October  3.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
A  dm  ini  stmt  ion . 

[FR  Doc.  02-25686  Filed  10-«-02;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  84-13A12. 

summary:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 


Northwest  Fruit  Exporters  ("NFE")  on 
June  11,  1984.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  June  14,  1984  (49  FR  24581). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  Anspacher.  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
(202)  482-5131  (this  is  not  a  toll-ft-ee 
number)  or  E-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  m  are  found  at  15  CFR  part  325 
(2001). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
certification  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  84-00012,  was  issued  to  NFE  on 
June  11,  1984  (49  FR  24581,  June  14. 
1984)  and  previously  amended  on  May 
2,  1988  (53  FR  16306,  May  6,  1988); 
September  21,  1988  (53  FR  37628, 
September  27,  1988);  September  20, 
1989  (54  FR  39454,  September  26, 
1989);  November  19.  1992  (57  FR  55510, 
November  25,  1992);  August  16,  1994 
(59  FR  43093,  August  22,  1994); 
November  4,  1996  (61  FR  57850, 
November  8,  1996);  October  22,  1997 
(62  FR  55783,  October  28,  1997); 
November  2,  1998  (63  FR  60304, 
November  9, 1998);  October  20,  1999 
(64  FR  57438,  October  25,  1999); 
October  16,  2000  (65  FR  63567,  October 
24,  2000);  and  October  5.  2001  (66  FR 
52111,  October  12,  2001). 

NFE's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1 .  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  L  &  M  Companies.  Selah. 
Washington;  Orondo  Fruit  Co.,  Inc., 
Orondo,  Washington;  and  Rawland  F. 
Taplett  d/b/a  R.F.  Taplett  Fruit  &  Cold 
Storage  Co.,  -Wenatchee,  Washington; 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate:  Chief 
Wenatchee  Growers.  Wenatchee, 


Washington;  Dole  Northwest, 
Wenatchee.  Washington;  Fossum 
Orchards.  Inc..  Yakima.  Washington; 
Garrett  Ranches  Packing,  Wilder.  Idaho: 
R.E.  Redman  &  Sons.  Inc..  Wapato, 
Washington;  Regal  Fruit  Cooperative, 
Tonasket.  Washington;  Sim  Fresh 
International.  LLC.  Wenatchee. 
Washington;  Taplett  Fruit  Packing  Inc.. 
Wenatchee.  Washington;  Voelker  Fruit 
&  Cold  Storage.  Inc.,  Yakima, 
Washington;  and  Williamson  Orchards. 
Caldwell.  Idaho;  and 

3.  Change  the  listing  of  the  following 
Members:  "Allan  Bros..  Inc.,  Naches. 
Washington"  to  the  new  listing  "Allan 
Bros..  Naches.  Washington";  "Borton  & 
Sons,  Yakima.  Washington  "  to  "Borton 
&  Sons.  Inc..  Yakima.  Washington": 
"Ceu-lson  Orchards.  Yakima. 
Washington"  to  "Carlson  Orchards.  Inc.. 
Yakima.  Washington";  "CPC 
International  Apple  Co..  Tieton. 
Washington"  to  "CPC  International 
Apple  Company.  Tieton.  Washington"; 
"Domex  Marketing  Co..  Yakima. 
Washington"  to  "Domex  Marketing. 
Yakima,  Washington";  "Douglas  Fruit 
Co..  Pasco,  Washington"  to  "Douglas 
Fruit  Company,  Inc.,  Pasco. 
Washington";  "Dovex  Fruit  Company. 
Wenatchee,  Washington"  to  "Dovex 
Fruit  Co.,  Wenatchee,  Washington"; 
"Hansen  Fruit  &  Cold  Storage.  Co.. 
Yakima,  Washington"  to  "Hansen  Fruit 
&  Cold  Storage  Co..  Inc..  Yakima. 
Washington";  "Jenks  Bro.  Cold  Storage. 
Inc..  Royal  City,  Washington"  to  "Jenks 
Bros.  Cold  Storage  &  Packing,  Royal 
City.  Washington";  "Kershaw  Fruit  & 
Cold  Storage,  Yakima,  Washington"  to 
"Kershaw  Fruit  &  Cold  Storage,  Co., 
Yakima,  Washington";  "Keystone 
Ranch,  Riverside,  Washington"  to 
"Keystone  Fruit  Co.  L.L.C.  dba  Keystone 
Ranch.  Riverside,  Washington";  "Lloyd 
Garretson,  Co.,  Inc.,  Yakima, 
Washington"  to  "Lloyd  Garretson  Co. 
Yakima,  Washington";  "Northern  Fruit 
Co.,  Wenatchee,  Washington"  to 
"Northern  Fruit  Company,  Inc. 
Wenatchee,  Washington"; 
"Northwestern  Fruit  &  Produce  Co., 
Yakima,  Washington"  to  "Apple  King, 
LLC,  Yakima,  Washington";  "Obert  Cold 
Storage,  Zillah,  Washington"  to  "Obert 
Cold  Storage,  Inc.,  Zillah,  Washington"; 
"Poirier  Packing  &  Warehouse,  Pateros, 
Washington"  to  "Poirier  Warehouse, 
Pateros,  Washington";  "Price  Cold 
Storage,  Yakima,  Washington"  to  "Price 
Cold  Storage  &  Packing  Co.,  Inc.. 
Yakima,  Washington";  "Rainier  Fruit 
Sales,  Selah,  Washington"  to  "Rainier 
Fruit  Company,  Selah,  Washington: 
"Rowe  Farms,  Naches,  Washington  "  to 
"Rowe  Farms,  Inc.,  Naches. 
Washington";  "Sund-Roy.  Inc..  Yakima. 
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Washington"  to  "Sund-Roy  L.L.C.. 
Yakima.  Wdshington";  -Valley  Fruit. 
Wapato.  Washington  "  to  -ValU'V  Fruit 
III  LLC.  Wapato.  Washington   ;    Yakima 
Fruit  &  Cold  Storage.  Yakima. 
Washington  "  to    Yakima  Fruit  &  Cold 
Storage  Co  .  Yakima.  Washington  ';  and 
•Zirkle  Fruit  Co  .  Selah.  Washington    to 

Zirkle  Fruit  Company.  Selah. 
Washington". 

The  effective  date  of  the  amended 
certificate  is  (uly  8.  2002.  A  copy  of  the 
amended  certificate  will  be  kept  in  the 
International  Trade  Administration  s 
Freedom  of  Information  Records 
Inspection  Facility.  Room  4102.  U  S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230 

Dated   Utober  t.  2UtJJ. 
Jeffrey  C.  Anspacher. 

Dirvrtor.  Office  of  Export  Trading.  Company 
Affam 
[FR  Doc  02-25682  Filed  10-8-02.  8:45  am| 

BMJJNG  COOe  3510-O»»-*> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Sea  Grant  Review  Panel 

agency:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce 

ACTION:  Notice  of  public  meeting 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel  The  meeting  will  have 
several  purposes  Panel  members  will 
discuss  and  provide  advice  on  the 
National  Sea  Grant  College  Program  in 
the  areas  of  program  evaluation, 
education  and  extension,  science  and 
technology  programs,  and  other  matters 
as  described  below: 
DATES:  The  announced  meeting  is 
scheduled  during  two  days:  Tuesday. 
October  22.  8:30  am  to  6  p  m.: 
Wednesday.  October  23.  8:30  am  to 
12:15  p.m. 

ADDRESSES:  I'  S  Department  of 
Commerce.  Herbert  C  Hoover  Building. 
14th  &  Constitution  Avenue.  Northwest. 
Room  6059.  Washington.  DC  20230 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Ronald  C  Baird.  Director.  National  Sea 
Grant  College  program.  National 
Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highwav.  Room  11761.  Silver  Spring. 
Maryland  20910.  (301)  713-2448. 
SUPPLEMENTARY  INFORMATION:  The  Panel, 
which  consists  of  a  balanced 


representation  from  academic,  industry, 
state  government  and  citizens  groups, 
was  established  in  1976  by  Section  209 
of  the  Sea  Grant  Improvement  Act 
(Public  Law  94-461.  33  U.S.C.  1128). 
The  Panel  advises  the  Secretary  of 
Commerce  and  the  Director  of  the 
National  Sea  Grant  College  Program 
w  ith  respect  to  operations  under  the 
Act.  and  such  other  matters  as  the 
StH:retary  refers  to  them  for  review  and 
advice  the  agenda  for  the  meeting  is  as 
follows: 

Tuesday.  October  22.  2002 

H  to  d  in  — Wt'lronung  diid  Opening  of 

Meeting.  .Vpproval  of  Minutes  and  .\genda. 
lnlrnduilor\  Remarks. 

8  45  a  m  — txe<  iitive  (Aimmitlee  Report. 
Suniindr\  of  txe<  iitive  Committee  Mefting 
.Meetings  with  NO.^.■^.  Leadership  Retreat. 
Sea  Grant  .Association 

9:15  a.m.— State  of  Sea  Crant.  Strategv  in  the 
Next  Five  Years,  Reauthorization  OMB— 
Competition  and  Merit,  Strategu  Planning 
in  Sea  Grant  and  NO.\A.  NOAA- 
Changing  Organizational  Stru<  ture. 
National  (k  ean  Commission.  Improving 
Sea  Grant  s  Kole  in  NO.\.\, 

10  am  —Sea  Grant  Association  Presidents 
Report. 

10:30  am  -Break. 

10:45  am —Draft  .Mlocation  Policy, 

1 1  30  a.m. — Program  Evaluation, 
12:15  pm— Fisheries  Extension. 

12  45  p.m.— Lunch. 

2  p.m.— Sea  (;rant  and  NO.A.\.  Functions  of 
the  NO.\A  Sea  Grant  Office.  Discussion 
Strategv  to  Better  Integrate  Sea  Grant  into 
NCAA.  .National  C:ommunicalions  Strategv 

4  p.m.— Panel  Roundtable  for  New  Members. 
How  the  Panel  Operates.  Reient  Reports. 
Panel  Memher  Insights  Wednesday. 
October  2.1.  2002 

8:30  a  m  — NO.A.\  1  pdate 

9:30  a.m. — Congressional  Update. 

10:30  am  —Break 

11)45  am  —Debrief  on  the  Executive 
C^ommittee  Meetings 

1115  am  — NSGO  Ipdate.  National 
C  ompetitions.  New  Hampshire  Sea  Grant 
College  .\ppli(  ation,  FY2001  Budget, 
Education  L  pdate.  Climate  Extension. 

12  noon— Wrap-up,  Sea  Grant  Week  Meeting. 

12:15  pm— .Adjourn 

Dated  October  3.  2002 
Louisa  Koch. 

Acting  Assistant  Administrator.  Office  of 

Oct^nic  and  Atmospheric  Resfarch 

IFR  Doc..  02-25669  Filed  10-08-02:  8:45  am) 
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ACTION:  Notice. 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection  of  Information; 
Comment  Request-— Baby-Bouncers, 
Walker-Jumpers,  and  Baby-Walkers 

AGENCY:  Consumer  Product  Safety 
Commission. 


SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  (CPSC)  requests 
comments  on  a  proposed  extension  of 
approval,  for  a  period  of  three  years 
from  the  date  of  approval  by  the  Office 
of  Management  and  Budget  (OMB).  of 
information  collection  requirements  in 
regulations  regarding  children's  articles 
called  baby-bouncers,  walker-jumpers. 
or  baby-walkers.  The  collection  of 
information  consists  of  requirements 
that  manufacturers  and  importers  of 
these  products  must  establish  and 
maintain  records  of  inspections,  testing, 
sales,  and  distributions  to  demonstrate 
that  the  products  are  not  banned  by 
rules  issued  under  the  Federal 
Hazardous  Substances  Act  and  codified 
at  leCFRpart  1500. 

The  CPSC  will  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  approval  of  this 
collection  of  information  from  OMB. 
DATES:  The  Office  of  the  Secretary  must 
receive  written  comments  not  later  than 
December  9,  2002. 

ADDRESSES:  Written  comments  should 
be  captioned  "Baby-Bouncers  "  and 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207,  or  delivered  to 
that  office.  Room  502.  4330  East-West 
Highway.  Bethesda,  Maryland  20814. 
Written  comments  may  also  be  sent  to 
the  Office  of  the  Secretary  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of  16 
CFR  part  1500.  call  or  write  Linda  L. 
Glatz.  Office  of  Planning  and 
Evaluation.  Consumer  Product  Safety 
Commission,  Washington.  DC  20207: 
telephone  (301)  504-0416.  extension 
2226. 

SUPPLEMENTARY  INFORMATION:  Products 
called  "baby-bouncers,"  "walker- 
jumpers,"  or  "baby-walkers"  are 
intended  to  support  children  younger 
than  two  years  of  age  while  they  sit. 
bounce,  jump,  walk,  or  recline. 
Regulations  issued  under  provisions  of 
■    the  Federal  Hazardous  Substances  Act 
(15  U.S.C.  1261.  1262)  establish  safety 
requirements  for  these  products, 

A.  Requirements  for  Baby-Bouncers, 
Walker-lumpers,  and  Baby  Walkers 

One  CPSC  regulation  bans  any  such 
product  if  it  is  designed  in  such  a  way 
that  exposed  parts  present  hazards  of 
amputations,  crushing,  lacerations, 
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fractures,  hematomas,  bruises  or  other 
injuries  to  children's  fingers,  toes,  or 
other  parts  of  the  body.  16  CFR 
1500, 18(a)(6). 

A  second  CPSC  regulation  establishes 
criteria  for  exempting  baby-bouncers, 
walker- jumpers,  and  baby- walkers  from 
the  banning  rule  under  specified 
conditions.  16  CFR  1500.86(a)(4).  The 
exemption  regulation  requires  certain 
labeling  on  these  products  and  their 
packaging  to  identify  the  name  and 
address  of  the  manufacturer  or 
distributor  and  the  model  number  of  the 
product.  Additionally,  the  exemption 
regulation  requires  that  records  must  be 
established  and  maintained  for  three 
years  relating  to  testing,  inspection, 
sales,  and  distributions  of  these 
products.  The  regulation  does  not 
specify  a  particular  form  or  format  for 
the  records.  Manufacturers  and 
importers  may  rely  on  records  kept  in 
the  ordinary  course  of  business  to 
satisfy'  the  recordkeeping  requirements 
if  those  records  contain  the  required 
information. 

The  OMB  approved  the  collection  of 
information  requirements  in  the 
regulations  under  control  number  3041- 
0019,  OMB's  most  recent  extension  of 
approval  expires  on  January  31,  2003. 
The  CPSC  now  proposes  to  request  an 
extension  of  approval  without  change 
for  the  regulations'  information 
collection  requirentients. 

The  safety  need  for  this  collection  of 
information  remains.  Specifically,  if  a 
manufacturer  or  importer  distributes 
products  that  violate  the  banning  rule, 
the  records  required  by  section 
1500,86(a){4)  can  be  used  by  the  firm 
and  the  CPSC  (i)  to  identify  specific 
models  of  products  that  fail  to  comply 
with  applicable  requirements,  and  (ii)  to 
notify  distributors  and  retailers  if  the 
products  are  subject  to  recall. 

B.  Estimated  Burden 

The  CPSC  staff  estimates  that  about  28 
firms  are  subject  to  the  testing  and 
recordkeeping  requirements  of  the 
regulations.  The  CPSC  staff  estimates 
further  that  the  burden  imposed  by  the 
regulations  on  each  of  these  firms  is 
approximately  2  hours  per  year.  Thus, 
the  total  annual  burden  imposed  by  the 
regulations  on  all  manufacturers  and 
importers  is  about  56  hours. 

The  CPSC  staff  estimates  that  the 
hourly  wage  for  the  time  required  to 
perform  the  required  testing  and  to 
maintain  the  required  records  is  about 
$28.40  (rate  for  total  compensation  of 
technical  workers,  2002),  and  that  the 
annual  total  cost  to  the  industry  is 
approximately  $1,590.40. 

During  a  typical  year,  the  CPSC  will 
expend  approximately  two  days  of 


professional  staff  time  reviewing  records 
required  to  be  maintained  by  the 
regulations  for  baby-bouncers,  walker- 
jumpers,  and  baby-walkers.  The  annual 
cost  to  the  Federal  govenmient  of  the 
collection  of  information  in  these 
regulations  is  estimated  to  be  $680 
(based  on  $42.50/hour  staff  time). 

C.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  The  Commission 
specifically  solicits  information  relevant 
to  the  following  topics: 

•  Whether  the  collection  of 
information  described  above  is 
necessary  for  the  proper  performance  of 
the  Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

•  Whether  the  estimated  burden  of 
the  proposed  collection  of  information 
is  accurate; 

•  Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
could  be  enhanced;  and 

•  Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms  of 
information  technology. 

Dated:  October  3.  2002. 
Todd  A.  Stevenson, 

Secretary;  Consumer  Product  Safety 

Commission. 

[FR  Doc.  02-25633  Filed  10-8-02;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Extension 
of  Approval  Of  Information  Collection 
Requirements;  Notification 
Requirements  Under  Safety 
Regulations  for  Coal  and  Woodbuming 
Appliances 

AGENCY:  Consumer  Product  Safety 

Commission, 

ACTION:  Notice. 

SUMMARY:  In  the  July  9.  2002  Federal 
Register  (67  FR  45483).  the  Consumer 
Product  Safety  Commission  published  a 
notice  in  accordance  with  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  to  announce  the 
agency's  intention  to  seek  an  extension 
of  approval  through  October  31,  2005,  of 
information  collection  requirements  in 
the  safety  regulations  for  coal  and 
woodbiuning  appliances  (16  CFR  part 
1406).  No  responses  were  received  in 
response  to  the  notice.  The  Commission 


t 


now  aimounces  that  it  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  extension  of  approval  of  that 
collection  of  information. 

These  regulations  require 
mcinufacturers  and  importers  of  certain 
coal  and  woodbuming  appliances  to 
provide  safety  information  to  consumers 
on  labels  and  instructions  and  an 
explanation  of  how  certain  clearance 
distances  in  those  labels  and 
instructions  were  determined.  The 
requirements  to  provide  copies  of  labels 
and  instructions  to  the  Commission 
have  been  in  effect  since  May  16.  1984. 
For  this  reason,  the  information  burden 
imposed  by  this  rule  is  limited  to 
manufacturers  and  importers 
introducing  new  products  or  models,  or 
making  changes  to  labels,  instructions, 
or  information  previously  provided  to 
the  Commission.  The  purposes  of  the 
reporting  requirements  in  part  1406  are 
to  reduce  risks  of  injuries  from  fires 
associated  with  the  installation, 
operation,  and  maintenance  of  the 
appliances  that  are  subject  to  the  rule. 
and  to  assist  the  Cormnission  in 
determining  the  extent  to  which 
manufacturers  and  importers  complv 
with  the  requirements  in  part  1406. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safetv  Commission,  Washington.  DC 
20207. 

Title  of  information  collection: 
Notification  Requirements  for  Coal  and 
Woodbuming  Appliances.  16  CFR  part 
1406, 

Type  of  request:  Extension  of 
approval. 

Frequency  of  collection:  Labeling, 
plus  one-time  requirement  for  reporting 
of  new  models  or  changes. 

General  description  of  respondents: 
Manufactiu-ers  and  importers  of  coal 
and  woodbuming  appliances. 

Estimated  Number  of  respondents:  5. 

Estimated  average  number  of 
responses  per  respondent:  1  per  year. 

Estimated  number  of  responses  for  all 
respondents:  5  per  year. 

Estimated  number  of  hours  per 
response:  3. 

Estimated  number  of  hours  for  all 
respondents:  15  per  year. 

Estimated  cost  of  collection  for  all 
respondents:  $397. 

Comments:  Conunents  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
submitted  by  November  8.  2002  to  (1) 
Office  of  Information  and  Regulatorv' 
Affairs.  Attn:  OMB  Desk  Officer  for' 
CPSC,  Office  of  Management  and 
Budget,  Washington  DC  20503; 
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telephone:  (202)  395-7340.  and  (2)  the 
Office  uf  the  Secretan'.  Consumer 
Product  Sdfetv  Commission. 
Washington.  DC  20207  Written 
comments  mav  also  be  sent  to  the  Office 
of  the  Secretar>  by  facsimile  at  (301) 
504-0127  or  by  e-mail  at  cpsc- 
os^cpsc.gov 

Copies  of  this  request  for  an  extension 
of  an  information  collection 
^equi^^•ment  are  available  from  Linda 
Glalz.  management  and  program 
analyst.  Office  of  Planning  and 
Evaluation.  Cionsumer  Product  Safety 
Commission.  Washington.  DC  20207; 
telephone:  (301)  5U4-041R.  extension 
2226. 

Dated:  October  2.  2002. 
Todd  .\.  Stevenson, 
Sfcrftan.  Consumer  Product  Safety 
Commission. 
!FK  [)<i<    i)J-J^fil2  Filed  10-8-02;  8:45  ami 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

[Recomniendation  2002-1] 

Quality  Assurance  for  Safety-Related 
Software 

AGENCY:  Defense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Notice,  recommendation. 


summary:  The  Defense  Nuclear 
Facilities  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a(a)(5; 
concerning  quality  assurance  for  safety- 
related  software. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  or  before 
Novembers.  2002. 
ADDRESSES:  Send  comments,  data. 
views,  or  arguments  concerning  this 
re<:ommendation  to;  Defense  Nuclear 
Facilities  Safety  Board.  625  Indiana 
Avenue.  NW..  Suite  700,  Washington, 
DC  20004-2901 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M  Pusaten  or  .Andrew  L 
Thibadeau  at  the  address  above  or 
telephone  (202)  694-7000. 

Dated:. October  1,2002. 
|ohn  T.  Conway. 
Chairman 
September  2.3.  2002 

Background 

Two  core  Integrated  Safety 
Management  (ISM)  functions  evolving 
from  the  Department  of  Energy's  (DOE) 
implementation  of  Defense  Nuclear 
Facilities  Safety  Board  (Board) 


Recommendation  95-2,  Safety 
Miinui^fiufnt  are;  (1)  Analyzing  hazards: 
and  (2)  identifying  and  implementing 
controls  to  prevent  and/or  mitigate 
potential  accidents.  DOE  relies  heavily 
on  computer  software  to  analyze 
hazards,  and  design  and  operate 
controls  that  prevent  or  mitigate 
potential  accidents. 

DOE  and  its  contractors  use  many 
codes  to  evaluate  the  consequences  of 
potential  accidents.  Safety  controls  and 
their  functional  classifications  are  often 
based  on  these  evaluations.  Functional 
classifications  establish  the  level  of  rigor 
to  which  controls  are  designed, 
procured,  maintained,  and  inspected. 
The  robustness  and  reliability  of  many 
structures,  svstems,  and  components 
(S.SCs)  throughout  DOEs  defense 
nuclear  complex  depend  on  the  quality 
of  the  software  used  to  analyze  and  to 
guide  these  decisions,  the  quality  of  the 
software  used  to  design  or  develop 
controls,  and  proficiency  in  use  of  the 
software.  In  addition,  software  that 
ptirforms  safety-related  functions  in 
distributed  control  systems,  supervisory 
control  and  data  acquisition  systems 
(SCADA).  and  programmable  logic 
controllers  (PLC)  requires  the  same  high 
quality  needed  to  provide  adequate 
protection  for  the  public,  the  workers, 
and  the  environment.  Other  types  of 
software,  such  as  databases  used  in 
safety  management  activities,  can  also 
serve  important  safety  functions  and 
deserve  a  degree  of  quality  assurance 
commensurate  with  their  safety 
significance. 

In  some  areas  where  there  is  at 
present  no  substantial  activity  in 
development  of  new  software  for  safety 
applications,  new  calculations  are 
usually  based  on  existing  codes,  with 
data  inputs  and  some  logic  chains  often 
modified  to  fit  the  problems  of  the 
moment.  It  is  therefore  necessary  to 
ensure  that  software  so  modified  is  not 
placed  in  general  use  in  competition 
with  generally  validated  and  more 
widely  useable  software. 

Software  quality  assurance  (SQA) 
provides  measures  designed  to  ensure 
that  computer  software  will  perform  its 
intended  functions.  Such  measures 
must  be  applied  during  the  design, 
testing,  documentation,  and  subsequent 
use  of  the  software,  and  must  be 
maintained  throughout  the  software  life 
cycle.  It  is  generally  accepted  that  an 
effective  SQA  program  ensures  that; 

•  All  requirements,  including  the 
safety  requirements,  are  properly 
specified. 

•  Models  are  a  valid  representation  of 
the  physical  phenomena  of  interest,  and 
digital  control  functions  are  properly 
executed. 


•  Input  and  embedded  data  are 

accurate. 

•  Software  undergoes  an  appropriate 
verification  and  validation  process. 

•  Results  are  in  reasonable  agreement 
with  available  benchmark  data. 

•  All  internal  logic  states  of  PLCs  and 
SCADA  are  understood,  so  that  no 
sequence  of  inputs,  even  those  due  to 
component  failure,  can  leave  the 
controlled  system  in  an  unexpected  or 
unanalvzed  state. 

•  Computer  codes  are  properly  and 
consistendy  executed  by  analysts. 

•  Code  modifications  and 
improvements  are  controlled,  subjected 
to  regression  and  re-acceptance  testing, 
and  documented. 

DOE  identified  inadequate  SQA  as  a 
problem  as  early  as  December  1989. 
when  its  Office  of  Environment.  Safety 
and  Health  (DOE-EH)  issued 
ENVIRONMENT,  SAFETY  &  HEALTH 
BULLETIN  EH-89-9,  Technical 
Software  Quality  Assurance  Issues.  This 
bulletin  states,  "Inadequate  SQA  for 
scientific  and  technical  codes  at  any 
phase  in  their  "life  cycle"  may  not  only 
result  in  lost  time  and/or  excessive 
project  costs,  but  may  also  endanger 
equipment  and  public  or  occupational' 
sectors."  The  bulletin  cites  problems 
with  all  three  types  of  software  noted 
above  (analysis,  design,  and  operation). 
Likewise,  a  1997  assessment  performed 
by  DOE'S  Accident  Phenomenology  and 
Consequence  Assessment  Methodology 
Evaluation  Program  determined  that 
only  a  small  fraction  of  accident 
analysis  computer  codes  meet  current 
industry  SQA  standards.  SQA  problems 
continue  to  persist,  as  documented  in 
the  Board's  technical  report  DNFSB/ 
TECH-25.  Quality  Assurance  for  Safety- 
Related  Software  at  Department  of 
Energy  Defense  Nuclear  Facilities. 
issued  in  January  2000. 

An  integrated  and  effective  SQA 
infrastructure  still  does  not  exist  within 
DOE.  This  situation  can  lead  to  both 
errors  in  technical  output  from  software 
used  in  safety  analyses  and  incorrect 
performance  of  instrumentation  and 
controls  for  safety-related  systems.  In  a 
letter  to  DOE  dated  January  20.  2000. 
the  Board  idendfied  these  deficiencies 
and  requested  that  DOE  provide  a 
corrective  action  plan  within  60  days. 
On  October  3,  2000.  the  Board  received 
DOEs  corrective  acdon  plan,  but  foimd 
that  it  did  not  sufficiently  respond  to 
the  Board's  concerns.  On  October  23, 
2000.  the  Board  asked  for  a  new  plan  of 
action;  DOE  has  never  submitted  a 
revised  plan,  although  several 
deliverables  under  the  original  plan 
have  been  received. 

During  the  Board's  August  15.  2001, 
public  meedng  on  quality  assurance. 


DOE  proposed  a  revised  set  of  actions  to 
improve  SQA  processes  and  practices. 
Since  then,  DOE  has  attempted  to 
develop  a  Quality  Assurance 
Improvement  Plan  that  includes  SQA  as 
a  key  goal.  This  action  now  appears 
stalled  as  a  result  of  internal  differences 
over  objectives  and  funding.  Thus, 
despite  well  over  two  years  of  effort, 
DOE  has  failed  to  develop  and 
implement  effective  corrective  actions 
in  response  to  the  Board's  reporting 
requirement. 

This  situation  is  not  acceptable.  To 
improve  SQA  in  the  DOE  complex,  the 
Board  recommends  prompt  actions  to 
achieve  the  following: 

Responsibility  and  Authority 

1.  Define  responsibility  and  authority 
for  the  following:  developing  SQA 
guidance,  conducting  oversight  of  the 
development  and  use  of  software 
important  to  safety,  and  directing 
research  and  development  as  noted 
below.  Roles  and  responsibilities  should 
address  all  software  important  to  safety, 
including,  at  a  minimimi,  design 
software,  instrumentadon  and  control 
software,  software  for  analysis  of 
consequences  of  potential  accidents, 
and  other  types  of  software,  such  as 
databases  used  for  safety  management 
functions. 

2.  Assign  those  responsibilities  and 
authorities  to  offices/individuals  with 
the  necessary  techiucal  expertise. 

Recommended  Computer  Codes  for 
Safety  Analysis  and  Design 

3.  Identify  software  that  would  be 
recommended  for  use  in  performing 
design  and  analyses  of  SSCs  important 
to  safety,  and  for  analysis  of  expected 
consequences  of  potential  accidents. 

4.  Identify  an  organization  responsible 
for  management  of  each  of  these 
software  tools,  including  SQA,  technical 
support,  configuration  management, 
training,  noUfication  to  users  of 
problems  and  fixes,  and  other  official 
stewardship  functions. 

Proposed  Changes  to  the  Directives 
System 

5.  Establish  requirements  and 
guidance  in  the  DOE  directives  system 
for  a  rigorous  SQA  process,  including 
specific  guidance  on  the  following: 
grading  of  requirements  according  to 
safety  significance  and  complexity; 
performance  of  safety  reviews, 
including  failure  analysis  and  fault 
tolerance;  performance  of  verification 
and  validation  testing;  and  training  to 
ensure  proficiency  of  users. 


Research  and  Development 

6.  Identify  evolving  areas  in  software 
development  in  which  additional 
research  and  development  is  needed  to 
ensure  software  quality. 

Appendix — ^Transmittal  Letter  to  the 
Secretary  of  Energy  Defiense  Nuclear 
Facilities  Safety  Board 

September  23,  2002. 

The  Honorable  Spencer  Abraham,  Secretary 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585-1000. 
Dear  Secretary  Abraham:  The  Defense 
Nuclear  Facilities  Safety  Board  (Board)  has 
been  following  closely  the  Department  of 
Energy's  (DOE)  response  to  a  reporting 
requirement  dated  January  20,  2000,  which 
requested  a  corrective  action  plan  to  address 
deHciencies  documented  in  the  Board's 
technical  report  DNFSB/TECH-25,  Quality 
Assurance  for  Safety-Related  Software  at 
Department  of  Energy  Defense  Nuclear 
Facilities.  Although  more  than  two  years 
have  since  elapsed,  DOE  has  been  unable  to 
develop  and  execute  an  acceptable  plan  to 
resolve  these  issues,  some  of  which  were 
identified  as  early  as  1989.  Since  the  Board's 
August  15,  2001,  public  meeting  on  quality 
assurance,  DOE  has  been  developing  an 
overall  Quality  Assurance  Improvement  Plan 
that  includes  software  quality  assurance  as  a 
key  element,  but  this  effort  has  not  yet 
produced  any  substantial  results. 

As  a  result,  the  Board  on  September  23, 
2002,  unanimously  approved 
Recommendation  2002-1.  Quality  Assurance 
for  Safety-Related  Software,  which  is 
enclosed  for  your  consideration.  After  your 
receipt  of  this  recommendation  and  as 
required  by  42  U.S.C.  2286d(a).  the  Board 
will  promptly  make  it  available  for  access  by 
the  public  in  DOE's  regional  public  reading 
rooms.  The  Board  believes  that  the 
recommendation  contains  no  information 
that  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
include  information  restricted  bv  DOE  under 
the  Atomic  Energy  Act  of  1954,  42  U.S.C. 
2161-68,  as  amended,  please  see  that  it  is 
promptly  placed  on  file  in  your  regional 
public  reading  rooms.  The  Board  will  also 
publish  this  recommendation  in  the  Federal 
Register. 

Sini:erely, 

lohn  T.  Conway, 

Chairman. 

(FR  Doc.  02-25488  Filed  10-8-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.256] 

Office  of  Elementary  and  Secondary 
Education;  Territories  and  Freely 
Associated  States  Educational  Grant 
(T&FASEG)  Program;  Notice  Inviting 
Applications  for  New  Awards 

Purpose  of  Program:  This  program 
provides  local  educational  agencies 


(LEAs)  in  the  U.S.  Territories  (American 
Samoa  (AS),  the  Commonwealth  of  the 
Northern  Mariana  Islands  (CMNI), 
Guam  (GU),  and  the  Virgin  Islands  (VI)) 
and  the  Freely  Associated  States  (the 
Federated  States  of  Micronesia  (FSM), 
the  Republic  of  the  Marshall  Islands 
(RMI),  and  the  Republic  of  Palau  (RP)) 
with  financial  assistance  to  provide 
direct  educational  services  to  assist  all 
students  with  meeting  challenging  State 
academic  standards  and  to  carry  out 
activities  described  in  the  Elementary 
and  Secondary  Education  Act  as 
reauthorized  by  the  No  Child  Left 
Behind  Act  of  2001  (NCLB),  including 
teacher  training,  curriculum 
development,  development  or 
acquisition  of  instructional  materials, 
and  general  school  improvement  and 
reform. 

Deadline  for  Transmittal  of 
Applications:  December  9,  2002. 

Deadline  for  Intergovernmental 
Review:  ]anuary  7,  2003. 

Applications  Available:  October  9. 
2002. 

Eligible  Applicants:  LEAs  in  AS. 
CNMI,  GU,  VI,  FSM.  RMI,  and  die  RP. 

Note:  The  Freely  Associated  States  (FSM. 
RMI  and  RP)  are  eligible  for  these  funds  only 
until  an  agreement  for  the  extension  of  U.S. 
educational  assistance  under  new  Compacts 
of  Free  Association  for  those  States  betome 
effective. 

Available  Funds:  $4,750,000.00. 

Estimated  Range  of  Awards: 
5250.000-800,000. 

Estimated  Average  Size  of  Awards: 
$475,000. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Supplemental  Information: 

The  T&FASEG  program  provides 
financial  assistance  to  the  Territories 
and  Freely  Associated  States  for 
programs  that  will  enable  students  to 
make  progress  toward  achieving  high 
State  academic  standards  and  the  high 
levels  of  educational  achievement 
envisioned  by  the  NCLB.  The  T&FASEG 
program  is  a  supplemental  resource  to 
local  school  jurisdictions  to  help 
improve  the  quality  of  teaching  and 
learning  to  ensure  that  no  child  is  left 
behind.  The  grants  may  be  used  for 
educational  purposes  that  are  consistent 
with  the  purposes  and  programs 
authorized  in  the  Elementary'  and 
Secondary  Education  Act  (ESEA).  as 
reauthorized  by  the  NCLB. 

Under  the  T&FASEG  program,  the 
Secretary  awards  grants  for  projects  to' 

(a)  Conduct  activities  consistent  with 
the  purposes  of  the  ESEA  as 
reauthorized  by  the  NCLB,  including  the 
types  of  activities  authorized  by  ESEA — 
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(1)  Title  I— Improving  The  Academu 
Achievement  of  the  Disadvantaged 

(21  Title  li— Preparing.  Training  and 
Recruiting  High  Quahtv  Teac  hers  and 
Principals 

(3)  Title  111— Language  Instruction  for 
Limited  English  Proficient  and 
Immigrant  Students 

(4)  J, tie  IV— 21st  Centur\'  Schools. 

(5)  Title  V— Prcjinoting  Informed 
Parental  Choice  and  Innovative 
Programs 

ib)  Provide  direct  eduiational  services 
that  assist  all  students  with  meeting 
challenging  Slate  content  standards  For 
the  purposes  of  this  program,  the  term 
"direct  educational  services'  — 

(1)  Means  activities  that  are  designed 
to  improve  student  achievement  or  the 
qualitv  of  education,  and 

(2)  Includes  instructional  services  for 
students  and  teacher  training 

Allowable  Activities 

The  following  illustrates  some  of  the 
many  tvpes  of  activities  that  a  grantee 
mav  conduct  with  hinds  under  thi>i 

program: 

•  Programs  based  on  scientificallv 
based  research  that  are  designed  to 
strengthen  the  knowledge  and  skills  of 
elementar\'  and  secondarv  students  in 
primarilv  reading,  language  arts  and 
mathematics,  but  mav  also  mdude 
science,  foreign  languages,  civics  and 
government,  economics,  histor>\  and 
geographv 

•  The  establishment  of  professional 
development  programs  that  provide  pre- 
senice  and  in-serv ice  training  and  give 
teachers,  principals,  and  administrators 
the  knowledge  and  skills  to  help 
students  meet  challenging  State  or  local 
academic  content  standards  and  student 
academic  achievement  standards 

•  Programs  to  recruit,  train,  and  hire 
highlv-qualified  teachers. 

•  the  planning,  design,  and  operation 
of  model,  innovative  schools  and 
programs  that — 

11)  Are  based  on  scientifically  based 
research  and  methods  of  teaching  and 
learning;  and 

(2)  Are  specially  tailored  to  meet  the 
educational  needs  of  children  in  the 
area  to  be  served. 

•  Programs  for  early  language, 
literacv.  and  pre-reading  development 
particularly  for  students  from  low- 
income  families 

•  Programs  for  the  development  of 
curricula  and  instructional  materials 
and  the  acquisition  and  use  of 
m.structional  materials,  including 
librarv  and  reference  materials, 
academic  assessments,  reference 
materials,  computer  software  and 
hardware  for  instructional  use.  and 
other  cumcular  materials  that  are  tied  to 


high  academic  standards,  that  are  used 
to  improve  student  achievement,  and 
that  are  a  part  of  an  overall  education 

reform  plan, 

•  Programs  that  involve  families, 
communities,  and  businesses  in  the 
planning  and  operation  of  educational 
programs  for  their  children. 

•  Programs  U)  enhance  student  and 
parental  c:hoic;e  among  public  schools, 
including  charter  schools. 

Note:  The  full  text  of  the  NCLBA  may  be 
fi.umi  on  ttif  InLTiiet  at:  htlp://www.ed.gov/ 
Ifiiislatnw  hShAiW 

Applicable  Regulations:  The 
Kducation  Department  General 
.Administrative  Regulations  (EIXJAR)  in 
J4  CFR  parts  75.  77.  79.  80.  81.  82.  85. 
8ti.  97,  98.  and  99 

Selection  Criteria:  The  Secretary  will 
use  the  following  selection  criteria  in 
accordance  with  34  CFR  75.209-75.210 
to  evaluate  applications  under  this 
competition  As  provided  for  in  the 
authorizing  legislation,  the  Secretary,  in 
making  awards  under  this  program,  will 
take  into  consideration  the 
recommendations  of  Pacific  Resources 
for  Education  and  Learning  (PREL). 
PREL  will  use  the  following  criteria  in 
developing  its  recommendations,  and 
the  StM:retarv  will  use  them  in  making 
final  funding  decisions. 

(a)  Seed  for  Project.  (25  points.) 

(1)  The  Secretary  considers  the  need 
for  the  proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  pmject,  the  Secretary- 
considers  the  following  factors: 

(i)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project. 

(li)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(iii)  The  e.xtent  to  which  the  proposed 
project  will  address  the  needs  of 
disadvantaged  and  other  students  who 
are  at  risk  of  educational  failure. 

(b)  Significance.  (10  points.) 

( 1 )  The  Secretar>-  considers  the 
significance  of  the  proposed  project. 

(2)  hi  determining  the  significance  of 
the  proposed  project,  the  Secretary- 
considers  the  following  factors: 

(i)  The  significance  of  the  proposed 
project  to  education  in  the  area  to  be 

served. 

(ii)  The  significance  of  the  problems 
or  issues  to  be  addressed  by  the 
proposed  project. 

(iii)  The  importance  or  magnitude  of 
the  results  or  outcomes  likely  to  be 
attained  by  the  proposed  project, 
especially  improvements  in  teaching 
and  student  achievement. 

(c)  Quality  of  the  Project  Design.  (25 
points.) 


(1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable,  and  the 
extent  to  which  they  will  be  measured. 
(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
Federal  resources. 

(iv)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(v)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement. 

(vi)  The  extent  to  which  performance 
feedback  and  continuous  improvement 
are  integral  to  the  design  (?f  the 
proposed  project. 

(d)  Adequacy  of  Resources.  (5  points.) 

(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project, 

(iii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(e)  Quality  of  project  personnel.  (10 

points.) 

(1)  The  Secretary  considers  the 
quality  of  the  project  personnel  who 
will  carrv  out  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
personnel,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age.  or 
disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 
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(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(iii)  Tne  qualifications,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(f)  Quality  of  the  project  evaluation. 
(15  points.) 

Cl )  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  provide  a  scientific  basis 
for  examining  the  effectiveness  of 
project  implementation  strategies. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data. 

(g)  Quality  of  project  services.  (10 
points.) 

(1)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  or  beneficiaries  of  those 
services. 

(ii)  The  likely  impact  of  the  services 
to  be  provided  by  the  proposed  project 
on  the  intended  recipients  of  those 
services. 

(iii)  The  extent  to  which  the  training 
or  professional  development  services  to 
be  provided  by  the  proposed  project  are 
of  sufficient  quality,  intensity,  and 
diuration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services,  , 

(iv)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  focused  on  individuals  with  greatest 
needs. 

Waiver  of  Proposed  Rulemaking:  It  is 
the  Secretary's  practice,  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  to  offer  interested  parties 
the  opportunity  to  comment  on 


proposed  rules,  competitive  preferences 
and  program  definitions.  Section  437 
(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  however,  allows 
the  Secretary  to  exempt  from 
rulemaking  requirements  rules 
governing  the  first  grant  competition 
under  a  new  or  substantially  revised 
program  authority  (20  U.S.C, 
1232(d)(1)).  The  Secretary,  in 
accordance  with  section  437  (d)(1)  of 
GEPA,  has  decided  to  forego  public 
comment  in  order  to  ensure  timely  grant 
awards. 

For  Applications  and  Further 
information  contact:  Valerie  Rogers,  U. 
S.  Department  of  Education.  400 
Maryland  Avenue,  SW,  Room  3E245, 
Washington.  DC  20202-6140, 
Telephone  (202) 260-2543. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  l-«88-«77-a339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format,  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
this  section. 

Individuals  with  disabilities  also  mav 
obtain  a  copy  of  the  application  package 
in  alternative  format,  by  contacting  that 
person.  However,  the  Department  is  not 
able  to  reproduce  in  an  altemadve 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  the  previous  site.  If  you  have 
questions  about  using,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
free  at  1-888-293-6498;  or  in 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  dcKument  published  in  the  Federal 
Re^ster.  Free  Internet  access  to  the  official 
edition  of  the  Federml  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naray 
index.html. 

Program  Authority:  20  U.S.C,  6331. 
Dated:  October  4.  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elemenlan-  and 
Secondary  Education. 

[FR  Doc.  02-25700  Filed  10-8-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Femald 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Envirorunental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Femald.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Saturday.  October  12,  2002  8:30 
a,m.-Noon. 

ADDRESSES:  Crosby  Senior  Center,  8910 

Willey  Road,  Harrison,  OH. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Samo,  The  Perspectives  Group, 
Inc.,  1055  North  Fairfax  Street,  Suite 
204.  Alexandria,  VA  22314.  at  (703) 
837-1197,  ore-mail; 
djsamo@th  eperspectivesgro  up.com. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  envirorunental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

8:30  a,m,— Call  to  Order 

8:30-8:45  a,m, — Chair's  Remarks  and  Ex 

Officio  Aimouncements 
8:45-9  a.m, — Plan  for  Upcoming  Chairs 

Meeting 
9-10  a.m. — Silos  Update  and  Discussion 
10-10:15  a,m,— Break 
10:15-11:45  a.m, — Record  Report 

Discussion 
11:45-12  p.m. — Public  Comment 
Noon — Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  davs 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Office,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  conunent  will  . 
be  provided  a  maximiun  of  five  minutes 
to  present  their  comments.  This  Federal 
Roister  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  date 
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due  to  programmatic  issues  that  had  to 
be  resolved  prior  to  the  meHing  date. 

Mmutfs  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Infiirmdtinii 
Public:  Reading  Room.  1E-19U.  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington.  DC.  JO=^HS  between  9 
d.m  and  4  p  m  .  Monda\ -Friday,  except 
Federal  holidays  Minutes  will  also  be 
dvdilabl-'  b\  writing  to  the  F^>rnald 
Citizens  .\dvisory  Board,     •Phoenix 
Environmental  Corporation.  MS-76. 
Post  Office  Box  538704.  Cincinnati.  (3H 
43253-8704.  or  bv  calling  the  .\dvisory 
Board  at  (513)648-6478 

Issued  at  Washington.  DC  on  October  4. 

Rachel  Samuel. 

Deputy  Advisory  Commtttee  Management 

Officer 

IFR  Doc.  02-25680  Filed  lO-a-02,  8:45  ami 
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DEPARTMErrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-241 8-001   et  al.) 

Northeast  Utilittes  Service  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

bt^pif  rnber  30  2002 

The  following  filings  have  been  made 
with  the  Commission  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Northeast  I  tilities  JJervice  Company 

(Docket  No.  ER02-:i4 18-001  i 

Take  notice  that  on  September  26. 
2002.  Northeast  I'tilities  Service 
Company  (NISCC))  submitted  a 
correction  to  the  rate  schedule  with 
respect  to  The  Connecticut  Light  and 
Power  Companv  (CLAP)  which  was 
correctlv  identified  in  the  transmittal 
letter,  but  not  correctlv  identified  on  the 
top  left  of  each  page  of  the  composite 
copies  included  as  .Attachment  2  to  the 
filing  The  CL.&P  rate  si:hedule 
designation  should  read    CL«cP  First 
Revised  FERC  Electric  Rate  Schedule 
No.  492  ' 

Camrupnt  Date  October  17.  2002. 

2.  Reliant  Enertjy  Mid-.\Uantic  Power 
Holdings.  LLC 


[Docket  No.  tR02-2t>OO-0O0| 

Take  notice  that  on  September  25. 
2002  Reliant  Energv  Mid  .Atlantic  Power 
Holdings.  LLC;  (REMPH)  filed  notice  of 
the  cancellation  of  its  FERC  Electric 
Rate  Schedule  No   1  as  it  applies  to 
Units  1  and  2  of  REMPHs  Warren 


Station  onlv  REMPH  states  that  die 
(  ancellation  results  from  the 
decommissioning  of  the  units  at  the 
Warren  Station  and  will  be  effective  on 
.September  30.  2002. 

Comment  Date:  October  16.  2002. 

3.  American  Atlas  #1,  Ltd.,  L.L.L.P. 

(Docket  No.  ER02-2601-OO0I 

Take  notice  that  on  September  26. 
2002.  .American  .Atlas  #1.  Ltd..  L  L.L.P. 
(American  Atlas),  tendered  for  filing  a 
Notice  of  Cane  ellation  of  Rate  Schedule 
respecting  .American  .Atlas  Electric 
Tariff  No   1.  which  became  effective 
lune  1    1999.  in  Docket  No.  ER99-3086- 
UOO  .American  .Atlas  requests  that  the 
cancellation  become  effective  November 

25. 2002 

Comment  Date  October  17.  2002. 

4.  Southern  California  Edison  Company 

IDocket  No.  ER02-Jh02-OOOl 

Take  notice  that  on  September  26. 
2002.  Southern  California  Edison 
Companv  (ASCE)  tendered  for  filing  the 
Amended  and  Restated  Radial  Lines 
Agreement  (Agreement)  between  SCE 
and  Reliant  Energy  Ormond  Beach. 

L.L.C 

The  .Agreement  serves  to  show- 
revisions  for  replacement  of  Capacitance 
Coupled  Voltage  Transformers  that  are 
needed  for  SCE  to  operate  and  maintain 
the  radial  lines,  and  to  conform  to  the 
requirements  of  the  Commissions  Order 

No.  614 

SCE  respectfully  requests  that  the 
.Agreement  become  effective  on 
September  27.  2002.  Copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Reliant  Energy  Ormond  Beach. 
L.LC 

Comment  Date  October  17,  2002. 

5.  MidAmerican  Energy  Company 

lUmketNo   fc.KuJ-Jh0.1-O00l 

Take  notice  that  on  September  26. 
2002.  Mid.American  Energy  Company 
iMid.Amencan).  filed  with  the 
Commission  a  Generation 
Interconnection  Contract  between 
MidAmerican,  as  transmission  and 
distribution  delivery  services  provider, 
and  Mid.American,  as  wholesale 
merchant,  which  incorporates  the 
revisions  as  agreed  to  in  the  First 
.Amendment  to  Generation 
Interconnection  Contract,  dated  May  1. 
2002  (Revised  Contract). 

MidAmerican  requests  an  effective 
liate  of  Mav  1 .  2002.  for  the  Revised 
Contract  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 


South  Dakota  Public  Utilities 
Commission. 

Comment  Date:  October  17.  2002. 

6.  Keystone  Energy  Group,  Inc. 

!L)u(k.-t  No  ER02-260IS-000I 

Take  notice  that  on  September  26. 
2002,  Kevstone  Energy  Group,  Inc. 
(Keystone)  petitioned  the  Commission 
for  acceptance  of  Kevstone  Rate 
schedule  FERC  No.  1,  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market 
based  rates;  and  waiver  of  certain 
Commission  regulations. 

Kevstone  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Keystone  is  not  in  the  business  of 
generating  or  transmitting  electric 

power. 

Comment  Date:  October  17.  2002. 

7.  Madison  Gas  and  Electric  Company 

IDfu  ket  No   ER02-2606-000] 

Take  notice  that  on  September  26. 
2002.  Madison  Gas  and  Electric 
Company  (MGE)  tendered  for  filing  a 
ser\"ice  agreement  under  MGE's  Market- 
Based  Power  Sales  Tariff  with  Sempra 
Energv  Trading  Corp. 

MGE  requests  the  agreement  be 
effective  on  the  date  it  was  filed  wiUi 
the  Federal  Energy  Regulatory 
Commission. 

Comment  Date:  October  17.  2002. 

8.  Quonset  Point  Cogen,  L.P. 

i  Docket  No.  ER02-2607-O00! 

Take  notice  that  on  September  27. 
2002.  Quonset  Point  Cogen.  L.P. 
(Quonset)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for  an 
order  accepting  its  FERC  Electric  Rate 
Schedule  No.  1.  granting  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-base  rates,  and 
waiving  certain  regulations  of  the 
Commission.  Quonset  requests 
expedited  Commission  consideration 
and  waiver  of  the  prior  notice 
requirements  so  that  its  Electric  Rate 
Schedule  No.  1  can  become  effective  on 
October  15.  2002. 

Comment  Date:  October  18.  2002. 

9.  Kentucky  Utilities  Company 

|Do(  ket  No   ER02-2608-0001 

Take  notice  that  on  September  27. 
2002,  Kentuckv  Utilities  Company  (KU) 
filed  an  amendment  to  its  Interchange 
Agreement  with  the  City  of  Paris. 
Kentucky,  to  incorporate  certain 
changes  required  in  cormection  with 
KUs  transfer  of  certain  distribution 
facilities  to  the  City  of  Paris.  The 
Amendment  does  not  change  any  rates 


or  charges  imder  the  Interchange 
Agreement  as  previously  approved  and 
on  file  with  this  Commission. 
Comment  Date:  October  18,  2002, 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385,214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pr(x:eeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
ivTv-M  ./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Lin  wood  A.  Watson,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-25646  Filed  10-8-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Meeting,  Notice  of  Vote, 
Explanation  of  Action  Closing  Meeting 
and  List  of  Persons  To  Attend 

October  2,  2002, 

The  follovdng  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  October  9,  2002  (30 
Minutes  Following  Regular  Commission 
Meeting). 

PLACE:  Hearing  Room  5,  888  First  Street, 
NE..  Washington,  DC  20426. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Non-Public, 
Investigations  and  Inquiries  and 
Enforcement  Related  Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Magalie  R.  Salas,  Secretary,  Telephone 
(202) 502-8400. 

Chairman  Wood  and  Commissioners 
Massey,  Breathitt  and  BrowTiell  voted  to 
hold  a  closed  meeting  on  October  9. 
2002.  The  certification  of  the  General 
Counsel  explaining  the  action  closing 
the  meeting  is  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street,  NE.. 
Washington,  DC  20426. 

The  Chairman  and  the 
Commissioners,  their  assistants,  the 
Commission's  Secretary  and  her 
assistant,  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  attend  the  meeting. 
Other  staff  members  from  the 
Commission's  program  offices  who  will 
advise  the  Commissioners  in  the  matters 
discussed  will  also  be  present. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-25735  Filed  10-^-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7392-8] 

Gulf  Of  Mexico  Program  Citizens 
Advisory  Committee  Meeting 

agency:  Environmental  Protection 
Agency-  (  EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  Federal  Advisorv 
Committee  Act  (Pub.  L.  92-463).  EPA 
gives  notice  of  a  meeting  of  the  Gulf  of 
Mexico  Program  (GMP)  Citizens 
Advisorv'  Committee  (CAC). 

DATES:  The  meeting  will  be  held  on 
Wednesday.  November  6.  2002.  from  1 
p.m.  to  5  p.m.,  and  on  Thursday. 
November  7.  2002.  from  8:30  a.m.  to  12 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Bay  Tower  Hotel  and  Conference 
Center,  711  Casino  Magic  Drive.  Bay  St. 
Louis.  MS  39520  (l-800-5-MAGIC'-5) 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  D.  Car,  Designated  Federal 
Officer,  Gulf  of  Mexico  Program  Office. 
Mail  Code  EPA/GMPO,  Stennis  Space 
Center.  MS  39529-6000  at  (228)  688- 
2421. 

SUPPLEMENTARY  INFORMATION:  Proposed 
agenda  is  attached. 

The  meeting  is  open  to  the  public. 


Dated:  September  30.  2002. 
Gloria  D.  Car. 

Designated  Federal  Officer 

Gulf  of  Mexico  Program — Citizens  .\dvisor\ 
Committee  Meeting — Bay  Towers  Hotel  and 
Conference  Center,  Bay  St.  Louis. 
Mississippi,  November  6-7,  2002 

Draft  Agenda 

Wednesday,  .\ovember  6 

1 1 :45-l  :00     C.^C  .Members  Networking 

Luncheon  (at  hotel] 
1:00-1:20  p.m.     Opening  Remarks/ 

Introductions  [|im  Kachtick.  Chair). 

Review  and  approval  of  November  7-8. 

2001  and  June  11-13.  2002.  Meeting 

Summaries,  lim  Kachtick.  Chair 
1:20-1:45     Chair  Report.  lim  Kachtick.  Chair 

•  Follow-up  on  C.\C  .Action  Items 
1:45-2:15     G.MP  Directors  Report.  Gloria 

Car.  GMPO  .Associate  Direi  lur 
2:15-2:30     Break 
2:30-3:15     Presentation:  Dockwatch  Update 

(lellyfish).  Dr.  William  Graham.  Dauphin 

Island  Sea  Lab 
3:15-5:00     Casino  Magit  Golf  Course  Gulf 

Guardian  .^ward  \ideo  Golf  Course  Tour 

(tentative) 
Evening     Dinner  Sponsored  bv  Hancoc  k 

County  Board  of  Supervisors — location 

to  be  announced 

Thursday.  S'ovember  7 

7:30-«:30     Continental  Breakfast 
8:30-9:15     C.'^C  Proiects  Report.  lennvfer 
Smith.  Battelle 

•  Dockwatch  Project 

•  Coastal  Bird  Trail 

•  FF.A  Environmental  Speech  Project 

•  G.MP  Presentation  for  C.AC  Members 

•  C.\C  Web  Page  and  Status  uf  Bulletin 
Board 

9:15-9:45     Election  of  Officers 
9:45-10:30     Members  Roundtabie  and 

Participation  Reports 
10:30-10:45     Break 
10  45-11:30     Presentation  on  the  Gulf 

Restoration  Network.  Cvnthia  Sarthou. 

Gulf  Restoration  Network 
11:15-11:30     Meeting  Calendar  for  2003 
11:30-12:00     Citizens  .\dvisor\-  Committee 

W'rap-up 

•  Discussion  and  Recommendations 
12:00     .Adjourn 

IFR  Doc.  02-25683  Filed  10-8-02;  8:45  am) 

BtLLING  CODE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0270;  FRL-7276-7] 

Pesticide  Product;  Registration 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  anv 
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previously  registered  products  pursuant 
to  thf  provisions  of  section  lit  )(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Kodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  ( oniments.  identified  h\ 
the  (locket  ID  number  ()PP-2U02-()27U. 
must  be  received  on  or  before  November 
8. 2002 

ADDRESSES:  Comments  may  be 
submitted  electronically,  bv  mail,  or 
through  hand  delivery/courier  Follow 
the  detailed  instructions  as  provided  in 
liut  1    nf  the  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Reynolds.  Biopesticides  and 
Pollution  Prevention  Division  (751 IC). 
C)ffi(  e  of  Pesticide  Programs. 
Environmental  Protection  Agem  v.  1200 
Pennsylvania  Ave  .  N\V  ,  Washington. 
DC;  204bO-0001;  telephone  number: 
(703)  605-0.515;  c-mail  address: 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  bv 
this  action  if  vou  are  a  pesticide 
manufacturer.  Potentially  affected 
entities  may  include,  but  are  not  limited 

to: 

Pesticide  manufacturers  (NAICIS 

32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  bv  this  action  Other  tvpes  of 
entities  not  listed  in  this  unit  i ould  also 
be  affected  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities  If  you  have  anv 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  persim  listed  under  FOR  FURTHER 
INFORMATION  COffTACT 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information^ 

1   Docket.  EPA  has  established  an 
official  public  docket  for  this  ac  tion 
under  docket  identification  (ID)  number 
OPP-2002-0270  The  official  public 
docket  consists  of  the  documents 
spet:ifically  referenced  in  this  action, 
anv  public  comments  received,  and 
other  informatwm  related  to  this  action 
Although  a  part  of  the  official  dot;ket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute  The  official  public 
docket  IS  the  collection  of  materials  that 


IS  available  for  public  viewing  at  the 
Public  Information  and  Records 
integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy  .  Arlington.  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
M(mdav  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electranu  mcpss.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the    Federal  Register"  listings  at 
http://\^'y^■^v  epa  gov/fedrgstr/. 

An  elet:tronic  version  of  the  public 
docket  is  available  through  EPA's 
elet  tronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://H-w\yepa.fiOv/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
a(  cess  those  documents  in  the  public 
docket  that  are  available  electronically 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number 

Certain  tvpes  of  information  will  not 
be  pla(  ed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
w  hose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket  Although  not  all  docket 
materials  may  be  available 
elet^tronically.  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  coramenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper. 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  re<:eives  them  and 
without  change,  unless  the  comment 
contains  i:opyTighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 


a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
deliver\/courier.  To  ensure  proper 
receiptbv  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  'late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
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comments  to  EPA  electrotucally  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0270.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2002-0270.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP). 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  Number  OPP-2002-0270. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  FVotection  Agency,  Rm. 
119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwry.,  Arlington,  VA.  Attention: 
Docket  ID  Number  OPP-2002-0270. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (If  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 


I 


identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used, 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
conmients  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Registration  Application 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
products  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Product  Containing  an  Active  Ingredient 
Not  Included  in  any  Previously 
Registered  Products 

File  symbol:  7441 1-R.  Applicant: 
Insect  Biotechnology.  Inc.,  100  Capitola 


Drive,  Suite  307,  Durham,  NC  27713. 
Product  name:  Technical  Trypsin 
Modulating  Oostatic  Factor  (TMOF). 
Product  type:  Insecticide.  Active 
ingredient:  Trypsin  Modulating  Oostatic 
Factor  at  100%.  Proposed  classification/ 
Use:  Manufacturing  use  product  for 
formulation  into  insecticidal  products 
for  mosquito  control. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  September  .30.  2002. 
Janet  L,  Andersen. 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  02-2.5684  Filed  10-8-02;  8:45  am] 

BILUNG  CODE  6S6&-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0244;  FRL-7198— 2] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pe.sticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ED  number  OPP-2002-0244,  must  be 
received  on  or  before  November  8.  2002. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION.  To  ensure  proper  receipt 
by  EPA,  it  is  imperative  that  vou 
identify  docket  ID  number  OPP-2002- 
0244  in  the  subject  line  on  the  first  page 
of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Leonard  Cole,  Biopesticide  and 
Pollution  Prevention  Division.  Office  of 
Pesticide  Programs,  (751 IC) 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5412;  e-mail  address: 
cole.leonard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agri(:ultural  producer,  food 
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manufacturer,  or  pesticide 
manufacturer  Potentially  affected 
categories  and  entities  mav  include,  but 
are  not  limited  to: 


! 

Categones 

[ 

NAICS 
codes 

Examples  ot  poten- 
tially attected  enti- 
ties 

Industry 

111 
112 

'  311 

32532 

Crop  production 

Animal  production 
Food  manufac 

tunng 
Pesticide  manutac- 

tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action  (^ther  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  vou  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities  To  determine  whether 
vou  or  vour  business  may  be  affected  by 
this  action,  vou  should  carefully 
examine  the  applicability  provisions  in 
Unit  I. A.  above.  If  you  have  anv 
questions  regarding  the  applicabilitv  of 
this  action  to  a  particular  entitv.  i  onsult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

B  How  Can  I  Cret  Copies  of  this 
Document  and  Other  Related 
Information' 

1    Docket  EPA  has  established  an 
official  public  dr>cket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0244  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
anv  public  comments  received,  and 
other  information  related  to  this  action 
.Mthough  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  bv  statute  The  official  publu 
docket  IS  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm   119. 
CrystalMall  #2,  1921  lefferson  Davis 
Hwy..  Arlington,  VA  This  docket 
faciiitv  is  open  from  830  am  to  4  p  m  . 
Monday  through  Fnday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703) 305-5805 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  'Federal  Register  "  listings  at 
http://ww\^  epa.gov /fedr^str 

\a  electronic  version  of  the  public 
docket  is  available  through  EPAs 
electronic  public  docket  and  comment 


system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http/ /v^-\^-w. epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket  ID 
number 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPAs  electronic  public  docket.  EPAs 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPAs  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPAs  electronic  public 
docket  When  a  document  is  selected 
from  the  index  list  m  EPA  Dockets,  the 
system  will  identif\-  whether  the 
document  is  available  for  viewing  in 
EPAs  elecrtronic  public  docket. 
.Mthough  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPAs  electronic  public  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA"s  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPAs  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
t;ontains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EP.A's  electronic  public  docket  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPAs  electronic  public 
docket  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPAs 
electronic  public  docket  along  with  a 


brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA"s  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identif\'ing  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conmient  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPAs 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://wwvk.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,  "  and  then  key  in 
docket  ID  number  OPP-2002-0244.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2Q02-O244.  In  contrast  to  EPA's 
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electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washii^on, 
DC,  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0244. 

3.  By  band  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PDUB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  MaU  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0244. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 
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D.  How  Should  I  Submit  CBI  to  tbe 

Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 


included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used, 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
dociunent. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regidations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Envirormiental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  24,  2002. 
Janet  L.  Andersen, 

Director,  Biopesticide  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs.  ^ 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 


required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  Mycogen  Seeds  c/o 
Dow  AgroSciences  LLC.  and  represents 
the  view  of  the  Mycogen  Seeds.  The 
petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues,  or  an 
explanation  of  why  no  such  method  is 
needed. 

Mycogen  Seeding  c/o  Dow  AgroSciences 
LLC 


PP  2G6494 

EPA  has  received  a  pesticide  petition 
2G6494  from  Mycogen  Seeds  c/o  Dow 
AgroSciences  lLc  ,  9330  Zionsville 
Road,  Indianapolis,  IN  46268-1054. 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a{d),  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
temporary  tolerance  for  the  plant- 
incorporated  protectant  Bacillus 
thuringiensis  subspecies  aizawai  Cry  IF 
(synpro)  insect  control  protein  and  the 
genetic  material  responsible  for  the 
production  of  this  protein  in  or  on 
cotton.  (See  EPA  document  OPP-2002- 
0244,  FRL-7196-2  published  elsewhere 
in  this  issue  of  the  Federal  Register.) 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Mycogen 
Seeds  c/o  Dow  AgroSciences  LLC  has 
submitted  the  following  summary  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  Mycogen 
Seeds  c/o  Dow  AgroSciences  LLC  and 
EPA  has  not  fully  evaluated  the  merits 
of  the  pesticide  petition.  The  summary 
may  have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  name  and  Proposed  Use 
Practices 

This  notice  of  filing  summarizes 
information  submitted  and  cited  by 
Mycogen  Seeds  c/o  Dow  AgroSciences 
LLC  in  support  of  a  request  for  a 
temporary  exemption  from  tolerance 
residues  of  the  plant  incorporated- 
protectant  Bacillus  thuringiensis 
subspecies  aizawai  Cry  IF  (synpro) 
insect  control  protein  and  the  genetic 
material  responsible  for  the  production 
of  this  protein  in  cotton. 
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B  Product  Identity/Chemistry 

1   Identity  of  the  pesticide  and 
corresponding  residues  Biicillus 
thunngiensis  subsptH:ies  aizawai  (;rylF 
(svnpro)  insect  control  protein  is 
expressed  in  cotton  pUnt.s  to  provide 
protection  from  kev  lepidopteran  insect 
pests  such  as  the  tobacco  budworm  and 
pink  bollworm  Cr>lF  (synpro) 
transgenic  plants  are  derived  from 
transformation  events  that  (  untain  the 
insecticidal  gene  via  a  plasmid  insert. 
The  Cry  IF  (synpro)  protein  poses  no 
foreset^able  risks  to  non-target  organisms 
including  mammals,  birds,  fish, 
beneficial  insects,  and  earthworms. 
C'r\  IF  (svnpro)-protected  cott(m 
provides  growers  with  a  highlv 
efficacious  tool  for  controlling 
important  insect  pests  m  cotton  in  a 
manner  that  is  fully  compatible  with 
integrated  pest  management  practices 

1  Analxiual  method  A  statement  of 
why  an  analvtical  method  for  detecting 
and  measuring  the  levels  of  the 
pesticide  residue  are  not  ntnnled  No 
analvtical  method  is  included  because 
this  petition  requests  a  temporary 
exemption  from  the  requirement  for  a 
tolerance. 

C  Mammalian  Toxicological  Profile 

Cry  proteins  have  been  deployed  as 
safe  and  effective  pest  control  agents  in 
microbial  Bacillus  thunngiensis 
formulations  for  almost  40  vears  Then^ 
are  currently  180  registered  microbial 
Bacillus  thunngiensis  products  in  the 
United  States  for  use  in  agriculture, 
forestrv.  and  vector  control  The 
numerous  to>:icology  studies  conducted 
with  these  microbial  products  show  no 
significant  adverse  effects,  and 
demonstrate  that  the  products  are 
practically  non-toxic  to  mammals  An 
exemption  from  the  requirement  of  a 
tolerance  has  been  in  place  for  these 
products  since  at  least  1971  (40  CFR 
180  1011). 

Toxicology  studies  conducted  to 
determine  the  toxicity  of  Cry  IF  (synpro) 
insect  control  protein  demonstrated  that 
the  protein  has  very  low  toxicity   in  an 
acute  oral  toxicity  study  in  the  mouse 
(male  and  female),  the  estimated  acute 
LX)s,i  was  determined  to  be  >2.000  mg/ 
kg  of  the  microbiaJly  produced  test 
substance 

In  an  m  vitro  study.  Cry  IF  protein 
was  rapidly  and  extensively  degraded  in 
simulated  gastric  conditions  in  the 
presence  of  pepsin  at  pH  1  2  Cry  IF 
(synpro)  was  completely  proteolyzed  to 
amino  acids  and  small  peptide 
fragments  in  <1  minute  This  indicates 


that  the  protein  is  highly  susceptible  to 
digestion  in  the  human  digestive  tract 
and  that  the  potential  for  adverse  health 
effects  from  chronic  exposure  is 
virtually  nonexistent.  Moreover, 
proteins  in  general  are  not  known  to  be 
cart:inogenic.  A  search  of  relevant 
databases  indicated  that  the  amino  acid 
sequence  of  the  CrylF  (synpro)  protein 
exhibits  no  significant  homology  to  the 
sequences  of  known  allergens  or  protein 
toxins.  Thus,  CrylF  (synpro)  is  highly 
unlikely  to  exhibit  an  allergic  response. 

The  results  of  a  study  to  determine 
the  lability  of  the  CrylF  (synpro)  protein 
to  heat  demonstrated  that  the  protein 
was  deactivated  after  exposure  to  75"  or 
gCC  for  30  minutes,  according  to 
bioassay  results  on  tobacco  budworm. 

The  genetic  material  necessary  for  the 
production  of  the  CrylF  (synpro)  insect 
control  protein  are  nucleic  acids  (DNA) 
which  are  common  to  all  forms  of  plant 
and  animal  life  There  are  no  known 
instances  of  where  nucleic  acids  have 
caused  toxic  effects  as  a  result  of  dietary 
exposure. 

Collectively,  the  available  data  on 
CrylF  (synpro)  protein  along  with  the 
safe  use  history  of  microbial  Bacillus 
thunngiensis  products  establishes  the 
safety  of  the  plant  pesticide  Bacillus 
thunngiensis  subspecies  aizawai  CrylF 
(svnpro)  insect  control  protein  and  the 
genetic  material  necessary  for  its 
produc:tion  in  all  raw  agricultural 
commodities 

P  Aggregate  Exposure 

Non-dietary  exposure.  Insecticidal 
crystal  proteins  of  Bacillus  thunngiensis 
are  known  to  have  a  high  degree  of 
insect  specificity  via  binding  to  specific 
receptors  in  the  insect  gut,  and  do  not 
harm  people,  wildlife  or  many 
beneficial  insects  (Ballester  et  al..  1999: 
Aronson  and  Shai,  2001).  The  level  of 
protein  that  is  expressed  in  corn  plants 
is  very  low  The  small  amount  of  CrylF 
(svnpro)  in  plant  tissue  is  deep  in  the 
plant  matrix,  which  greatly  reduces 
availability  for  dermal  or  respiratory 
exposure.  Significant  dietary  exposure 
to  CrylF  (synpro)  protein  is  unlikely  to 
occur  Dietary  exposures  at  very  low 
levels,  via  ingestion  of  processed 
commodities,  although  they  may  occur, 
are  unlikely  to  be  problematic  because 
of  the  low  toxicity  and  the  high  degree 
of  digestibility  of  the  protein.  In 
addition,  the  protein  is  not  likely  to  be 
present  in  drinking  water  because  the 
protein  is  deployed  in  minute  quantities 
within  the  plant,  and  studies 
demonstrate  that  CrylF  (synpro)  protein 


is  rapidly  degraded  in  soil.  In  summary, 
the  potential  for  significant  aggregate 
exposure  to  CrylF  (synpro)  protein  is 
highly  unlikely. 

£.  Cumulative  Exposure 

Common  modes  of  toxicity  are  not 
relevant  to  consideration  of  the 
cumulative  exposure  to  Bacillus 
thunngiensis  CrylF  (synpro)  insect  . 
control  protein.  The  product  has 
demonstrated  low  mammalian  toxicity 
and  Bt  insecticidal  crystal  proteins  are 
known  to  bind  to  specific  receptors  in 
the  insect  gut.  such  that  biological 
effects  do  not  appear  to  be  cumulative 
with  any  other  known  compounds. 

F.  Safety  Determination 

1.  U.S.  population.  The  deployment  of 
the  product  in  minute  quantities  within 
the  plant,  the  very  low  toxicity  of  the 
product,  the  lack  of  allergenic  potential, 
and  the  high  degree  of  digestibility  of 
the  protein,  are  all  factors  in  support  of 
Mycogen's  assertion  that  no  significant 
risk  is  posed  by  exposure  of  the  U.S. 
population  to  Bacillus  thunngiensis 
subspecies  aizawai  CrylF  (synpro) 
insect  control  protein. 

2.  Infants  and  children.  Non-dietary 
exposure  to  infants  and  children  is  not 
anticipated,  due  to  the  proposed  use 
pattern  of  the  product.  Due  to  the  very 
low  toxicity  of  the  product,  the  lack  of 
allergenic  potential,  and  the  high  degree 
of  digestibility  of  the  protein,  dietary 
exposure  is  anticipated  to  be  at  very  low 
levels  and  is  not  anticipated  to  pose  any 
harm  to  infants  and  children. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Given  the  rapid  digestibility  of  CrylF 
(synpro)  insecticidal  crystal  protein,  no 
chronic  effects  are  expected.  CrylF 
(synpro)  insecticidal  crystal  protein,  or 
metabolites  of  the  insecticidal  crystal 
protein  are  not  knowrn  to,  or  are 
expected  to  have  any  effect  on  the 
immune  or  endocrine  systems.  Proteins 
in  general  are  not  carcinogenic, 
therefore,  no  carcinogenic  risk  is 
associated  with  the  CrylF  (synpro) 
protein. 

H.  Existing  Tolerances 

There  are  no  existing  tolerances  or 
exemptions  from  tolerance  for  Bacillus 
thunngiensis  subspecies  aizawai  CrylF 
(synpro)  granted  to  Mycogen  Seeds  c/o 
Dow  AgroSciences  LLC. 
[FR  Doc.  02-25584  Filed  10-8-02;  8:45  a.m.] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0244;  FRL-7196— 2] 

Notice  Of  Filing  a  Pesticide  Petttion  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

agency:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0244.  must  be 
received  on  or  before  November  8,  2002. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/couiier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATKM.  To  ensure  proper  receipt 
by  EPA,  it  is  imperative  that  you 
identify  docket  ID  number  OPP-2002- 
0244  in  the  subject  line  on  the  first  page 
of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Leonard  Cole,  Biopesticide  and 
Pollution  Prevention  Division,  Office  of 
Pesticide  Programs,  (7511C) 
Enviroimiental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5412;  e-mail  address: 
cole.leonard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricidtural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

I 


Categories 


Industry 


NAICS 
codes 


111 
112 
311 

32532 


Examples  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 
Food  manufac- 

turmg 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 


be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  ceirefully 
examine  the  applicability  provisions  in 
OPP-2002-0244.  If  you  have  any 
questions  regarding  the  appUcability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0244.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
ConJBdential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwry.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  tiuDugh  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
h  tip  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  bttp://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimaents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 


docket  but  will  be  available  ouly  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publiclv 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  uidess  the  conunent 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will"  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubuc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  vfill  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  conunent.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
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not  use  EP.A  Dockel.s  ur  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  khrtmnicnllv  If  vou  submit  an 
electronic:  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  \  our 
comment  Also  include  this  tontacf 
information  on  the  outside  of  anv  disk 
or  CD  ROM  you  submit,  and  in  anv 
cover  letter  accompanving  the  disk  or 
CD  ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  vou 
in  case  EPA  cannot  read  vour  ( omment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substanct;  of 
vour  comment  EP.A's  polit  y  is  that  EP.A 
will  not  edit  vour  comment,  and  anv 
identifying  or  contacrt  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
IS  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public;  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  <  larification. 
EPA  mav  not  be  able  to  consider  your 
comment 

1   EPA  Dockfts.  ^'our  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments  Go  directiv  to  EP.\  Dockets 
at  http://^^^^■\v.ppa.gov/e(^ockf't.  and 
follow  the  online  instructions  for 
submitting  cDminents  Oni  e  in  the 
svstem.  select    search."  and  then  kev  in 
docket  ID  number  OPP-2002-U244  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identitv.  e-mail  address,  or 
other  contact  information  unless  vou 
provide  it  in  the  bodv  of  vour  comment 

ii.  E-mail  Clomments  mav  be  sent  bv 
e-mail  to  opp-dockeHhepa  i^ov . 
Attention:  Docket  ID  Number  OPP- 
2002-0244   In  contrast  to  EPAs 
electronic  public  diu  ket   EPA's  e-mail 
system  is  not  an    anon\inous  access  ' 
svstem.  If  you  send  an  e-mail  comment 
directh  to  the  docket  without  going 
through  EPA's  electronic;  public  docket. 
EPA's  e-mail  system  automaticalh 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatK:allv 
captured  by  EPA  s  e-mail  svstem  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket 

iii.  Disk  or  CD  RUM  You  may  submit 
comments  on  a  disk  or  CD  R(3M  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I  C.2  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 


the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  1200 
Pennsvlvania  Ave  .  NW..  Washington. 
DC.  2(3460-0001.  Attention:  Docket  ID 
Number  OPP-2002-0244. 

3.  Bv  band  dplivery  or  courier.  Deliver 
vour  comments  to;  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 

1 19.  Cr\stal  Mall  #2.  1921  Jefferson 
Davis  Hwv  .  Arlington.  VA.  Attention; 
Docket  ID  Number  OPP-2002-0244 
Suc:h  deliveries  are  only  accepted 
during  the  dcjcket's  normal  hours  of 
operation  as  identified  in  Unit  IB  1. 

D  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  bv  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  bv  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
C;BI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  c;laimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
informaticm  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
(lockt't.  If  ynu  submit  the  copy  that  does 
not  contain  (^Bl  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
I  learlv  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
elcH:tronic  public  docket  without  prior 
notice.  If  vou  have  any  questions  about 
CBl  or  the  proc-.edures  for  claiming  CBI. 
please  cimsult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  mav  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  E.xplain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
■Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
.\gricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

.September  24.  2002. 
|anet  L.  Andersen, 

Director,  Biopestiridr  and  Pollution 
Pn'vfntion  Division.  Ufficf  ol  Pi-sticidt^ 
I'm  grams 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  Mycogen  Seeds  c/o 
Dow  AgroSciences  LLC,  and  represents 
the  view  of  the  Mycogen  Seeds.  The 
petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues,  or  an 
explanation  of  why  no  such  method  is 
needed. 

Mycogen  Seeding  do  Dow  AgroSciences 
LLC 

PP  2G6494 

EPA  has  received  a  pesticide  petition 
(2G6494}  from  Mycogen  Seeds  c/o  Dow 
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AgroSciences  LLC,  9330  Zionsville 
Road,  Indianapolis,  IN  46268-1054, 
proposing  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180.  to  establish  an 
exemption  from  the  requirement  of  a 
temporary  tolerance  for  the  plant 
incorporated  protantant;  bacillus 
thuringiensis  var  Kurstaki  CrylAc  in  or 
on  cotton.  The  plant  also  expresses  the 
CrylF  protein  {refer  to  FRL-7198-2 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 

Pursuant  to  section  408{d)(2)(A){i)  of 
the  FFDCA,  as  amended,  Mycogen 
Seeds  c/o  Dow  AgroSciences  LLC  has 
submitted  the  following  summary  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  EPA 
has  not  fully  evaluated  the  merits  of  the 
pesticide  petition.  The  summary  may 
have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A .  Product  Name  and  Proposed  Use 
Practices 

Bacillus  thuringiensis  subspecies 
kurstaki.  CrylAc  (synpro)  insect  control 
protein  is  expressed  in  cotton  plants  to 
provide  protection  from  key 
lepidopteran  insect  pests  such  as  the 
tobacco  budworm  and  pink  boUworm. 
CrylAc  (synpro)  transgenic  plants  are 
derived  from  transformation  events  that 
contain  the  insecticidal  gene  via  a 
plasmid  insert.  The  CrylAc  (synpro) 
protein  poses  no  foreseeable  risis  to 
non-target  organisms  including 
mammals,  birds,  fish,  beneficial  insects, 
and  earthworms!  CrylAc  (synpro) 
protected  cotton  provides  growers  with 
a  highly  efficacious  tool  for  controlling 
important  insect  pests  in  cotton  in  a 
maimer  that  is  fully  compatible  with 
integrated  pest  management  practices. 

B.  Product  Identity/Chemistry 

1  Identity  of  the  pesticide  and 
corresponding  residues.  The  CrylAc 
gene  was  isolated  from  bacillus 
thuringiensis  subspecies  kurstaki  and 
modified  before  it  was  inserted  into 
cotton  plants  to  produce  a  full  length 
protein.  The  CrylAc  (synpro) 
insecticidal  protein  has  been  adequately 
characterized.  Several  safety  studies 
were  conducted  using  a  microbially 
produced  test  substance  preparation 
that  contained  14%  CrylAc  protein. 
Studies  conducted  to  establish  the 
equivalence  of  the  CrylAc  (synpro) 
protein  obtained  from  cotton,  or  bom  a 
microbial  source  demonstrate  that  the 


materials  are  similar  with  respect  to 
molecidar  weight,  immunoreactivity, 
lack  of  post-translational  glycosylation 
and  spectrum  of  bioactivity. 

2.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  No  analytical  method  is 
included  because  this  petition  requests 
a  temporary  exemption  from  the 
requirement  for  a  tolerance. 

C.  Mammalian  Toxicological  Profile 

Cry  proteins  have  been  deployed  as 
safe  and  effective  pest  control  agents  in 
microbial  bacillus  thuringiensis 
formulations  for  almost  40  years.  There 
are  currently  180  registered  microbial 
bacillus  thuringiensis  products  in  the 
United  States  for  use  in  agriculture, 
forestry,  and  vector  control.  The 
nimierous  toxicology  studies  conducted 
with  these  microbial  products  show  no 
significant  adverse  effects,  and 
demonstrate  that  the  products  are 
practically  non-toxic  to  mammals.  An 
exemption  from  the  requirement  of  a 
tolerance  has  been  in  place  for  these 
products  since  at  least  1971  (40  CFR 
180.1011). 

Toxicology  studies  conducted  to 
determine  the  toxicity  of  CrylAc 
(synpro)  insecticidal  crystal  protein 
demonstrated  that  the  protein  has  very 
low  toxicity.  In  an  acute  oral  toxicity 
study  in  the  mouse  (male  and  female), 
the  estimated  acute  LDso  was 
determined  to  be  >5,000  mg/kg  of  the 
microbially  produced  test  substance 
containing  14%  CrylAc  (synpro) 
protein.  In  an  in  vitro  study,  CrylAc 
(synpro)  protein  was  rapidly  and 
extensively  degraded  in  simulated 
gastric  conditions  in  the  presence  of 
pepsin  at  pH  1.2.  CrylAc  (synpro)  was 
completely  proteolyzed  to  amino  acids 
and  small  peptide  fragments  in  <1 
minute.  This  indicates  that  the  protein 
is  highly  susceptible  to  digestion  in  the 
himian  digestive  tract  and  that  the 
potential  for  adverse  health  effects  from 
chronic  exposure  is  virtually 
nonexistent.  Moreover,  proteins  in 
general  are  not  known  to  be 
carcinogenic.  A  search  of  relevant  data 
bases  indicated  that  the  amino  acid 
sequence  of  the  CrylAc  (synpro)  protein 
exhibits  no  significant  homology  to  the 
sequences  of  known  allergens  or  protein 
toxins.  Thus,  CrylAc  (synpro)  is  highly 
unlikely  to  exhibit  an  allergic  response. 

The  results  of  a  study  to  determine 
the  lability  of  the  CrylAc  (synpro) 
protein  to  heat  demonstrated  that  the 
protein  was  deactivated  after  exposure 
to  75  "C  or  90  °C  for  30  minutes, 
according  to  bioassay  results  on  tobacco 
budworm.  The  genetic  material 
necessary  for  the  production  of  the 


CrylAc  (synpro)  insecticidal  crystal 
protein  are  nucleic  acids  (DNAJ  which 
are  common  to  all  forms  of  plant  and 
animal  life.  There  are  no  known 
instances  of  where  nucleic  acids  have 
caused  toxic  effects  as  a  result  of  dietary 
exposure. 

Collectively,  the  available  data  on 
CrylAc  (synpro)  protein  along  with  the 
safe  use  history  of  microbial  bacillus 
thuringiensis  products,  establishes  the 
safety  of  the  plant  pesticide  I  icillus 
thuringiensis  subspecies  kurstaki, 
CrylAc  (synpro)  insecticidal  crystal 
protein  and  the  genetic  material 
necessary  for  its  production  in  all  raw- 
agricultural  commodities. 

D.  Aggregate  Exposure 

Insecticidal  crystal  proteins  of 
bacillus  thuringiensis  are  known  to  have 
a  high  degree  of  insect  specificity  via 
binding  to  specific  receptors  in  the 
insect  gut,  and  do  not  harm  people, 
wildlife  or  many  beneficial  insects 
(Ballester  et  al.,  1999;  Aronson  and 
Shai,  2001).  The  level  of  protein  that  is 
expressed  in  com  plants  is  very  low. 
The  small  amount  of  CrylAc  (synpro)  in 
plant  tissue  is  deep  in  the  plant  matrix, 
which  greatly  reduces  availability  for 
dermal  or  respiratory  exposure. 
Significant  dietary  exposure  to  CrylAc 
(synpro)  protein  is  unlikely  to  occur. 
Dietary  exposures  at  very  low  levels,  via 
ingestion  of  processed  commodities, 
although,  they  may  occur,  are  unlikely 
to  be  problematic  because  of  the  low 
toxicity  and  the  high  degree  of 
digestibility  of  the  protein.  In  summary 
the  potential  for  significant  aggregate 
exposure  to  CrylAc  (synpro)  protein  is 
highly  unlikely. 

E.  Cumulative  Exposure 

Common  modes  of  toxicity  are  not 
relevant  to  consideration  of  the 
cumulative  exposure  to  bacillus 
thuringiensis  CrylAc  (synpro) 
insecticidal  crystal  protein.  The  product 
has  demonstrated  low  mammalian 
toxicity,  and  Bt  insecticidal  crystal 
proteins  are  known  to  bind  to  specific 
receptors  in  the  insect  gut,  such  that 
biological  effects  do  not  appear  to  be 
cumulative  with  any  other  known 
compounds. 

F.  Safety  Determination 

1.  U.S.  population.  The  deployment  of 
the  product  in  minute  quantities  within 
the  plant,  the  very  low  toxicity  of  the 
product,  the  lack  of  allergenic  potential, 
and  the  high  degree  of  digestibility  of 
the  protein,  are  all  factors  in  support  of 
Mycogen 's  assertion  that  no  significant 
risk  is  posed  by  exposure  of  the  U.S. 
population  to  bacillus  thuringiensis 
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subspecies  kustaki  Cry \ Ac  (synprn) 
insect  control  protein 

2   Infants  and  children.  Non-dietary 
exposure  to  infants  and  children  is  not 
anticipated,  due  to  the  proposed  use 
pattern  of  the  product.  Due  to  the  very 
low  toxicity  of  the  product,  the  lack  of 
allergenic  potential,  and  the  high  degree 
of  digestibility  of  the  protein,  dietary- 
exposure  is  anticipated  to  be  at  ver>'  low- 
levels  and  is  not  anticipated  to  pose  any 
harm  to  infants  and  children 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

Given  the  rapid  digestibility  of 
CrvlAc  (svnpro)  insecticidal  crystal 
protein,  no  chronic  effects  are  expected 
CiylAc  (synpro)  insecticidal  crv'stal 
protein,  or  metabolites  of  the 
insecticidal  crystal  protein  are  not 
known  to,  or  are  expected  to  havt    .  ly 
effect  on  the  immune,  or  endocrine 
systems.  Proteins  in  general  are  not 
carcinogenic;  therefore,  no  carcinogenic 
risk  is  associated  with  the  CrylAc 
(synpro)  protein. 

H.  Existmg  Tolerances 

There  are  no  existing  tolerances  or 
exemptions  from  tolerance  for  bacillus 
thuringiensis  subspecies  kurstaki 
CrylAc  (synpro)  granted  to  Mycogen 
Seeds  c/o  Dow  AgroSciences  LLC. 
(FR  Doc.  02-25585  Filed  10-8-02;  8:45  ami 

BILLING  COO€  6S60-50-S 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Regular  Meeting 

AGENCY:  Farm  Credit  Administration. 


SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  forthccjming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board) 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  October  10,  2002, 
from  9  a.m.  until  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
leanette  C.  Brinkley,  Acting  Secretary-  to 
the  Farm  Credit  Administration  Board, 
(703)  883-4009,  TTY  (703)  883-4056. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
dt  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

•  September  12.  2002  (Open) 

•  September  12.  2002  (Open  and  Closed) 

•  September  17,  2002  (Closed) 

•  September  26,  2002  (Open) 

B  Reports 

•  Corporate  .Approvals 

•  Provisions  of  the  2002  Farm  Bill 

•  Conditions  and  Trends  in  the  Dallas 
Field  Office  Portfolio 

(.■  .\V"n  Business 
•  Regulations 


•  Final  Rule — Adjusting  Civil  Money 
Penalties  for  Inflation 

•  Other 

•  Reaffiliation  of  Northwest  Farm  Credit 
Services,  ACA  with  CoBank,  ACB 

•  Merger  of  AgAmerica,  FCB  with  and  into 
AgriBank  FCB 

•  East  Carolina  Farm  Credit,  ACA 
Restructuring 

•  Consolidation  of  the  Federal  Land  Bank 
.■\ssociation  of  Western  Oklahoma, 
FLCA,  Clinton,  PCA,  and  PCA  of 
Woodward  to  form  an  .ACA  (with 
subsidiaries) 

Closed* 

•  Sew  Business 

•  Investments 

•  Securities  Issues 

Dated:  October  4,  2002. 
leanette  C.  Brinkley, 

Acting  Secretary.  Farm  Credit  Administration 

Board. 

|FR  Doc.  02-25760  Filed  10-7-02;  10:32  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting,  Thursday, 
October  10,  2002 

Octobers.  2002. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  ,  which 
is  scheduled  to  commence  at  in  Room 
TW-C305,  at  445  12th  Street,  SW, 
Washington,  DC, 
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Item  No 

Bureau 

Subject 

1                                    

Intemational     

We:  International  Settlements  Policy  Reform  and  Intemational  Settlement  Rates  (IB 

2   

Media   

Docket  No  96-261) 

Summary  The  Commission  will  consider  a  Notice  of  Proposed  Rulenfiaking  con- 
cerning the  reform  of  the  Intemational  Settlements  Policy,  its  intemational  simple 
resale  and  t)enchmarks  policy,  and  the  issue  of  foreign  mobile  termination  rates. 

Title:  Digital  Audio  Broadcasting  Systems  and  Their  Impact  on  the  Terrestrial  Radio 

3 

4  : 

Enforcement    

Enforcement  

Broadcast  Service  (MM  Docket  No.  99-325). 

Summary:  The  Commission  will  consider  a  First  Report  and  Order  conceming  digital 
operation  by  terrestnal  radio  broadcasters. 

Title.  SBC  Communications.  Inc  ,  Apparent  Liability  for  Forfeiture. 

Summary  The  Commission  will  consider  a  Forfeiture  Order  conceming  compliance 
with  the  shared  transport  condition  of  the  SBC/Ameritech  merger  order. 

The  Enforcement  Bureau  will  report  to  the  Commission  on  recent  enforcement  ac- 
tivities 

.\dditii)nal  information  conrerning  this 
meeting  mav  be  obtained  from  Maureen 
Peratino  or  David  Fiske,  Office  of  Media 
Relations,  telephone  number  (202)  418-0500; 
TTY  1-888-635-5322 


(Copies  of  materials  adopted  at  this  meeting 
can  be  purchased  from  the  FCC's  duplicating 
contractor.  Qualex  International  (202)  863- 
2893;  Fax  (202)  863-2898;  TTY  (202)  863- 
2897  These  copies  are  available  in  paper 


format  and  alternative  media,  including  large 
print/type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by  e- 
mail  at  Qualexint@aol.com. 


'  Session  Closed-Exempt  pursuant  to  S  U.S.C 
5S2b<c)(8)  and  (9). 


This  meeting  can  be  viewed  over  George 
Mason  University's  Capitol  Connection.  The 
Capitol  Connection  also  will  carry  the 
meeting  live  via  the  Internet.  For  information 
on  these  services  call  (703)  993-3100.  Audio/ 
Video  coverage  of  the  meeting  will  be 
broadcast  live  over  the  Internet  from  the 
FCC's  Audio/Video  Events  web  page  at  http:/ 
/vmM^'. fcc.gov/realaudio.  Audio  and  video 
tapes  of  this  meeting  can  be  purchased  from 
CACI  Productions,  341  Victory  Drive, 
Hemdon,  VA  20170,  telephone  number  (703) 
834-1470,  Ext.  19;  fax  number  (703)  834- 
0111. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  02-25759  Filed  lQ-7-02;  10:32  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  HOUSING  HNANCE  BOARD 

Sunshine  Act  Meeting;  Federal 
Register  Citation  of  Previous  Notice: 
67  FR  62472,  October  7, 2002 

ACnON:  Notice;  correction. 

SUMMARY:  The  Federal  Housing  Finance 
Board  published  a  Sunshine  Act  Notice 
in  the  Federal  Register  on  October  7, 
2002,  regarding  the  Board  of  Directors 
meeting  of  October  9,  2002.  The  Notice 
contained  an  incorrect  title  of  an  agenda 
item. 

Correction 

In  the  Federal  Register  on  October  7, 
2002,  in  FR  67,  Number  194,  on  page 
62472,  correct  the  last  agenda  item  to 
read: 

•  Appointment — Financing 
Corporation  Directorate  (Tentative) 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
(202)  408-2837. 

Arnold  Intrater, 

General  Counsel. 

[FR  Doc.  02-25915  Filed  10-7-02;  2:29  pm] 

BIUJNC  CODE  S72S-01-I> 


FEDERAL  fMARITIME  COMMISSION 

Notice  of  Agreenient(s)  Ried 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Registu'. 


Agreement  No.:  011821. 
Title:  MSC/CMA  COM  Space  Charter 
Agreement. 

Parties:  Mediterranean  Shipping 
Company,  S.A.,  CMA  CGM  S.A. 

Synopsis:  The  agreement  authorizes 
MSC  to  charter  space  to  CMA  CGM  in 
the  trades  between  United  Kingdom, 
Belgium,  France,  Germany  and  Mexico, 
on  the  one  hand,  and  the  U.S.  East  and 
Gulf  Coasts  (Eastport,  Maine  to 
Brownsville,  TX),  on  the  other  hand. 
Agreement  No.:  011822. 
Title:  Priority/Crowley  Space  Charter 
Agreement. 

Parties:  Priority  Transport,  Inc., 
Crowley  Liner  Service,  Inc. 

Synopsis:  The  agreement  authorizes 
Crowley  to  charter  space  fromPriority 
Transport  in  the  trade  between  San 
Juan,  Puerto  Rico,  and  Santo  Domingo, 
the  Dominican  Republic. 
Agreement  No.:  011823. 
Title:  Contship/P&O  Nedlloyd  Vessel 
Sharing  Ao^ement. 

Partjes;  PatO  Nedlloyd  Limited,  P&O 
Nedlloyd  B.V..  Contship  Containerlines. 

Synopsis:  Under  the  proposed 
agreement,  the  parties  are  authorized  to 
share  vessel  space  between  the  U.S.  East 
Coast  and  North  Europe,  the 
Mediterranean,  Australia,  New  Zealand, 
the  Caribbean,  the  South  Pacific,  and 
Singapore. 
Agreement  No.:  011824. 
Title:  Contship/P&O  Nedlloyd-CMA 
CGM/Marfret  Agreement. 

Parties:  P&O  Nedlloyd  Limited,  P&O 
Nedlloyd  B.V.,  Contship  Containerlines, 
CMA  CGM  S.A.,  CMA  CGM  (UK) 
Limited,  Compagnie  Maritime  Marfret 
S.A. 

Synopsis:  Under  the  proposed 
agreement,  the  parties  are  authorized  to 
share  vessel  space  between  the  U.S.  East 
Coast  and  North  Europe,  the 
Mediterranean,  Australia,  New  Zealand, 
the  Caribbean,  the  South  Pacific,  and 
Singapore. 
Agreement  No.:  011825. 
Title:  CS/PONL-HSDG  Agreement. 
Parties:  P&O  Nedlloyd  Limited,  P&O 
Nedlloyd  B.V.  and  Contship 
Containerlines,  Hamburg-Siid. 

Synopsis:  Under  the  proposed 
agreement,  the  parties  are  authorized  to 
share  vessel  space  between  the  U.S.  East 
Coast  and  North  Europe,  the 
Mediterranean,  Australia,  New  Zealand, 
the  Caribbean,  the  South  Pacific,  and 
Singapore. 
Agreement  No.:  011826. 
Title:  CS/PONL-Hapag-Lloyd 
Agreement. 

Parties:  P&O  Nedlloyd  Limited,  P&O 
Nedlloyd  B.V.,  Contship  Containerlines, 
Hapag-Lloyd  Container  Linie  GmbH. 

Synopsis:  Under  the  proposed 
agreement,  the  parties  are  authorized  to 


share  vessel  space  between  the  U.S.  East 
Coast  and  North  Europe,  the 
Mediterranean,  Australia,  New  Zealand, 
the  Caribbean,  the  South  Pacific,  and 
Singapore. 

Agreement  No.:  011827. 

Title:  Eiu-ope-Australia-New  Zealand- 
U.S.  East  Coast  Bridging  Agreement. 

Parties:  P&O  Nedlloyd  Limited,  P&O 
Nedlloyd  B.V.,  Contship  Containerhnes, 
CMA  CGM  S.A..  CMA  CGM  (UK) 
Limited,  Compagnie  Maritime  Marfret 
S.A.,  Hamburg-Siid,  Hapag-Lloyd 
Container  Linie  GmbH. 

Synopsis:  The  proposed  agreement 
would  allow  the  parties  to  the  Contship/ 
P&O  Nedlloyd  Vessel  Sha-  ng 
Agreement,  the  CS/PON'      :MA  CGM/ 
Marfret  Agreement,  the    J/PONL- 
HSDG  Agreement,  and  l  le  CS/PONL- 
Hapag-LIoyd  Agreement  to  discuss  and 
agree  on  operational  matters  and  slot 
allocations  in  connection  with  their 
services  between  the  U.S.  East  Coast  and 
North  Europe,  the  Mediterranean, 
Australia,  New  Zealand,  the  Caribbean, 
the  South  Pacific,  and  Singapore. 

By  Order  of  the  Federal  M  iritime 
Commission. 

Dated:  October  4,  2002. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-25694  Filed  10-8-02;  8:45  am) 
BILLING  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  02-14] 

Avalon  RIsIc  Management,  Inc.,  General 
Agent  for  Aegis  Security  Insurance  Co. 
V.  Michael  Brian  Deitchman,  Amistlcs, 
LLC  and  Advanced  Global  Logistics; 
Notice  of  Rling  of  Complaint  and 
Assignment 

Avalon  Risk  Management,  Inc., 
General  Agent  for  Aegis  Security 
Insurance  Co.,  ("Complainant")  has 
filed  a  complaint  against  Michael  B. 
Deitchman;  Amistics,  LLC;  and 
Advanced  Global  Logistics 
("Respondents").  Complainant  states 
that  it  provided  Ocean  Transportation 
Intermediary  ("OTI")  bonds  to  the 
Respondents,  who  represented  that  they 
would  comply  with  Jill  Federal 
Maritime  Commission  ("Commission") 
OTI  regulations,  including  paying 
freight  and  related  charges.  However, 
Complainant  alleges  that  Respondents 
fraudulently  induced  carriers  to  release 
cargo  to  them  or  their  agents,  thus 
causing  carriers  to  lose  their  liens  on  the 
cargo  without  payment.  Foiu-  carriers 
have  settled  claims  for  the  resultant 
damages  with  Complainant,  to  whom 
they  have  assigned  their  recovery  rights. 
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Complainant  states  that  Respondent 
Deitchman  breached  the  settlement 
agreement  he  entered  into  to  indemnify 
the  Complainant  for  the  costs  associated 
with  the  claims,  thus  violating  the 
Shipping  Act  of  1984  (Shipping  Act") 
by  obtaining  (x^ean  transportation  at  less 
than  the  rates  that  would  otherwise  be 
applicable  Respondents  are  said  to  have 
violated  section  10(al(l)  of  the  Shipping 
Act  bv  issuing  checks  with  insufficient 
funds  as  payment  to  carriers  for  the 
ocean  freight  and  other  charges  incurred 
by  Respondents,  thereby  obtaining 
ocean  transportation  at  less  than  the 
rates  that  would  otherwise  be 
applicable  Complainant  also  alleges 
that  Respondents  violated  certain  OTI 
fiduciary  duties 

Complainant  asks  the  Commission  to 
issue  orders  (1)  compelling  Respondents 
to  answer  its  charges  and  scheduling  a 
hearing  in  Washington  DC;  (2)  against 
the  Respondents  for  their  violations  of 
the  Shipping  Act;  (3)  compelling 
Respondents  to  make  reparations  to 
Complainant,  plus  interest,  c  osts  and 
attorneys'  fees;  and  (4)  holding  that  the 
Respondents'  business  activities 
described  in  the  Complaint  are  unlawful 
and  in  violation  of  the  Shipping  Act  and 
ordering  them  to  cease  and  desist 
therefrom 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502  61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary'  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  October  1,  2003,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  January  26,  2004 

Bryant  L.  VanBrakle. 

Secretory- 

IFR  Doc.  02-25695  Filed  10-8-02;  845  am] 

BHJJNG  CODE  S730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
IMergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
IBHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  bv  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  use.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gpv/nic. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  1 , 
2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue. 
Minneapolis,  Minnesota  55480-0291: 

I   State  Bankshares,  Inc..  Fargo.  North 
Dakota;  to  acquire  100  percent  of  the 
voting  shares  of  State  Bank  of 
Moorhead,  Moorhead,  Minnesota. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Northern  Capital  Holding  Company, 
Fargo,  North  Dakota,  and  thereby  engage 
in  providing  trust  services,  and 
brokerage  and  financial  advisory 
services,  pursuant  to  §§  225.28  Cb)  (5), 
(b)(6),  (b)(7),  and  (b)(14)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  3,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-25643  Filed  10-8-02;  8:45  am] 
BRJJMO  COOC  ttlO-OI-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMErfT  BOARD 

Sunshine  Act  Notice 

TIME  AND  DATE:  10  a.m.  (EOT)  October 
21,  2002. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington,  DC. 
STATUS:  Parts  will  be  open  to  the  public 
and  part  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  emsp: 

Parts  Open  to  the  Public 

1 .  Approval  of  the  minutes  of  the 
September  17,  2002.  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director  (with 
discussion  of  litigation  to  be  closed  to 
the  public). 

Part  Closed  to  tbe  Public 

Discussion  of  litigation. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco.  Director.  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  October  7.  2002. 
David  L.  Hutner, 

Secretary  to  the  Board.  Federal  Retirement 

Thrift  Investment  Board. 

[FR  Doc.  02-25927  Filed  10-7-02;  3:16  pm] 

BILLING  CODE  6760-01-M 


FEDERAL  TRADE  COMMISSION 
Sunshine  Act  Meeting  Notice 

AGENCY:  Federal  Trade  Commission. 
TIME  AND  DATE:  2  p.m.,  Monday, 
November  4.  2002. 
Pt-ACE:  Federal  Trade  Commission 
Budding.  Room  532.  6th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  Portions 
Open  to  Public: 

(1)  Oral  argument  in  Polygram 
Holding  et  al.  Docket  9298. 

Portions  Closed  to  the  Public: 

(2)  Executive  session  to  follow  oral 
argument  in  Polygram  Holding,  et  al. 
Docket  9298. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitch  Katz,  Office  of  Public  Affairs: 
(202)  326-2180.  Recorded  Message: 
(202) 326-2711, 

Donald  S.  Clark. 

Secretary. 

IFR  Doc.  02-25755  Filed  10-7-02;  9:28  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

[Wildlife  Order  186;  4-U-AL-0767] 

Public  Buildings  Services;  Mobile 
Point  Light  Station,  Gulf  Shores,  AL 

Pursuant  to  section  2  of  Pub.  L.  537, 
80th  Congress,  approved  May  19, 1948 
(16  U.S.C.  667c)  notice  is  hereby  given 
that: 

1 .  The  General  Services 
Administration  transferred  32.34  acres 
of  land  and  improvements,  identified  as 
Mobile  Point  Light  Station,  Gulf  Shores, 
AL  to  the  U.S.  Fish  and  Wildlife  Service 
Department  of  the  Interior  by  transfer 
letter  dated  June  12,  2002. 

2.  The  above  property  was  conveyed 
for  wildlife  conservation  in  accordance 
with  the  provisions  of  section  1  of  Pub. 
L.  80-537  (16  U.S.C.  667b),  as  amended 
by  Pub.  L.  92-432. 

Dated:  September  25,  2002. 

Gordon  S.  Creed, 

Assistant  Commissioner,  Office  of  Property 
Disposal. 

(FR  Doc.  02-25650  Filed  10-8-02;  8:45  am] 

BILLING  COOE  682ft-06-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  No.  02N-0268] 

Agency  Information  Collaction 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Coemetic 
Product  Voluntary  Reporting  Program 

agency:  Food  and  Drug  Admiiiistration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
8.  2002. 


addresses:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW..  rm.  10235. 
Washington,  DC  20503.  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administradon,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Cosmetic  Product  Voluntary  Reporting 
Program— (21  CFR  720.4,  720.6,  and 
720.8)— (OMB  Control  Number  0910- 
0030)— Extension 

Under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  cosmetic 
products  that  are  adulterated  under 
section  601  of  the  act  (21  U.S.C.  361)  or 
misbranded  under  section  602  of  the  act 
(21  U.S.C.  362)  caimot  legally  be 
distributed  in  interstate  commerce.  To 
assist  FDA  in  carrying  out  its 
responsibility  to  regulate  cosmetics. 
FDA  requests  under  part  720  (21  CFR 
part  720),  but  does  not  require,  that 
firms  that  manufacture,  pack,  or 
distribute  cosmetics  file  with  the  agency 
an  ingredient  statement  for  each  of  their 
products  (§  720.4).  Ingredient  statements 
for  new  submissions  (§  720.4)  are 
reported  on  Form  FDA  2512,  "Cosmetic 
Product  Ingredient  Statement,"  and  on 
Form  FDA  2512a,  a  continuation  form. 
Changes  in  product  formidation 
(§  720.6)  are  also  reported  on  Fonns 
FDA  2512  and  FDA  2512a.  When  a  firm 
discontinues  the  commercial 
distribution  of  a  cosmetic,  FDA  requests 
that  the  firm  file  Form  FDA  2514, 
"Discontinuance  of  Commercial 
Distribution  of  Cosmetic  Product 
Formulation"  (§  720.6).  If  any  of  the 
information  submitted  on  or  with  these 
forms  is  confidential,  the  firm  may 
submit  a  request  for  confidentiality 
under  §  720.8. 


FDA  uses  the  information  received  on 
these  forms  as  input  for  a  computer- 
based  information  storage  and  retrieval 
system.  These  voluntary  formula  fdings 
provide  FDA  with  the  best  information 
available  about  cosmetic  product 
formulations,  ingredients  and  their 
frequency  of  use.  businesses  engaged  in 
the  manufacture  and  distribution  of 
cosmetics,  and  approximate  rates  of 
product  discontinuance  and  formula 
modifications.  FDA's  database  also  lists 
cosmetic  products  containing 
ingredients  suspected  to  be  carcinogenic 
or  otherwise  deleterious  to  the  public 
health.  The  information  provided  under 
the  Cosmetic  Product  Voluntary 
Reporting  Program  assists  FDA 
scientists  in  evaluating  reports  of 
alleged  injuries  and  adverse  reactions  to 
the  use  of  cosmetics.  The  information 
also  is  utilized  in  defining  and  plaiuiing 
analytical  and  toxicological  studies 
pertaining  to  cosmetics. 

FDA  shares  nonconfidential 
information  from  its  files  on  cosmetics 
with  consumers,  medical  professionals, 
and  industry.  For  example,  by 
submitting  a  Freedom  of  Information 
Act  request,  consumers  can  obtain 
information  about  which  products  do  or 
do  not  contain  a  specified  ingredient 
and  about  the  levels  at  which  certain 
ingredients  are  typically  used. 
Dermatologists  use  FDA  files  to  cross- 
reference  allergens  foimd  in  patch  test 
kits  with  cosmetic  ingredients.  The 
Cosmetic,  Toiletry,  and  Fragrance 
Association,  which  is  conducting  a 
review  of  ingredients  used  in  cosmetics, 
has  relied  on  data  provided  by  FDA  in 
selecting  ingredients  to  be  reviewed 
based  on  frequency  of  use. 

The  Cosmetic  Product  Voluntary 
Reporting  Program  was  suspended 
during  fiscal  year  (FY)  1998  due  to  a 
lack  of  budgetary  funding  and  was 
reinstated  at  the  beginning  of  FY  1999. 
The  estimated  hour  burden  is  60  percent 
of  the  previous  level  reported  in  1999. 
In  general,  the  larger  cosmetic 
companies  have  resumed  participating 
in  the  program,  whereas  the  smaller 
compaiues  are  lagging. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

Fomi  No. 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

1 

Total  Annual           Hours  per 
Responses            Response 

Total  Hours 

720.1  through  720.4  (new 
sutxnission) 

FDA  2512  and 
FDA  2512a 

54 

35.6 

1.920 

0.5 

960 

720.4  and  720.6  (amendments) 

FDA  2512  and 
FDA  2512a 

54 

1.4 

75 

0.33                        2S 
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Table  i.— Estimated  Annual  Reporting  Burden^— Continued 


21  CFR  Section 


'  No  of  .-     ^""'^^'  Total  Annual 

f^o^-No  RespSn^nts         '^^^e'fp^^se^'  Responses 


Hours  per 
Response 


Total  Hours 


-t- 


720  3  and  720  6  (notices  of 
discontinuance) 


FDA  2514 


720  8  (requests  for 
confidenfialtty) 


54 


04 


20 


01 


1  5 


Total 


987 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  codection  of  information 


This  estimate  is  based  on  the  number 
and  h-equency  of  submissions  received 
in  the  past  and  on  discussions  between 
FDA  staff  and  respondents  during 
routine  communications.  The  actual 
time  required  for  each  submission  will 
var\-  in  relation  to  the  size  of  the 
company  and  the  breadth  of  its 
marketing  activities 

Dated   (X  tuber  1    iitHlJ 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy 
!FR  D<ii    n:-2^ft42  Filei!  Ut-8-o:   H  -JS  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

Maternal  and  Child  Health  Research 
Grants  Review  Committee;  Notice  of 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub  L  92-463).  notice  is  hereby  given 
of  the  following  advisor,'  committee 
meeting.  The  meeting  is  open  to  the 
public  on  Wednesday.  November  20. 
2002.  from  9  am  to  10  am  and  closed 
for  the  remainder  of  the  meeting 

Same:  Maternal  and  Child  Health 
Research  Grants  Review  Committee. 

Datf  and  Timf:  November  20 — 22, 
2002,  9  a.m.  to  5  p.m. 

Place  Embassy  Suites  Hotel.  Chevy 
Chase  Pavilion.  4300  Militarv  Road. 
N'W..  Washington.  DC  20015 

Purpose:  To  review  research  grant 
applications  in  the  program  areas  of 
maternal  and  child  health,  administered 
bv  the  Maternal  and  Child  Health 
Bureau,  Health  Resources  and  Services 
Administration. 

Agenda:  The  open  portion  of  the 
meeting  will  cover  opening  remarks  by 
the  Director,  Division  of  Research. 
Training  and  Education,  who  will  report 
on  program  issues,  congressional 
activities,  and  other  topics  of  interest  to 


the  field  of  maternal  and  child  health. 
The  meeting  will  be  closed  to  the  public 
on  Wednesday,  November  20,  2002, 
from  10  am  .  through  the  remainder  of 
the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  Title  5  U.S.C.  and 
the  Determination  by  the  Associate 
Administrator  for  Management  and 
Program  Support.  Health  Resources  and 
.Services  Administration,  pursuant  to 
Public  Law  92^63. 

Anvone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  or 
contact  Kishena  C.  Wadhwani.  Ph.D., 
Executive  Secretary,  Maternal  and  Child 
Health  Research  Grants  Review- 
Committee,  Room  18A-55.  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
Man-land  20857.  Telephone  (301)  443- 
2207. 

Haled  Ottober  2,  2002. 
lane  M.  Harrison, 

Director.  Dn  ision  of  Policy  Review  and 
i.otirdinoUon 

IKR  Dim  .  02-25659  Filed  10-8-02.  8  4.i  ami 
BILLING  COO€  416S-1S-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt. 

SUMMARY:  We  announce  our  receipt  of 

applications  to  ccmduct  certain 

activities  pertaining  to  scientific 

research  and  enhancement  of  survival  of 

endangered  species. 

DATES:  Written  comments  on  these 

requests  for  permits  must  be  received  by 

November  8,  2002. 

ADDRESSES:  Written  data  or  comments 

should  be  submitted  to  the  Assistant 

Regional  Director-Ecological  Services, 


U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
25486.  Denver  Federal  Center,  Denver, 
Colorado  80225-0486;  telephone  303- 
236-7400,  facsimile  303-236-0027. 

FOR  FURTHER  INFORMATION  CONTACT: 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone 
303-236-7400. 

SUPPLEMENTARY  INFORMATION:  The 

following  applicants  have  requested 
renewal  of  scientific  research  and 
enhancement  of  survival  permits  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq.). 

TE-051833 

Applicant:  J  Stephen  McCusker.  San 
Antonio  Zoo,  San  Antonio,  Texas 

The  applicant  requests  a  permit  to 
possess  black-footed  ferrets  [Mustela 
nigripes)  for  public  display  in 
conjunction  with  recovery  activities  for 
the  purpose  of  enhancing  the  species' 
survival  and  recovery. 

TE-062348 

Applicart:  Craig  Milewski,  Dakota  State 
University,  Madison,  South  Dakota 

The  applicant  requests  a  permit  to 
take  Topeka  shiner  (Notropis  topeka)  in 
conjunction  with  recovery  activities 
throughout  the  species'  range  for  the 
purpose  of  enhancing  their  survival  and 
recovery. 

Dated:  September  19.  2002. 
Mary  G.  Henry. 

Regional  Director.  Denver.  Colorado 
|FR  Doc.  02-25653  Filed  10-8-02;  8:45  am) 
BIUJNGCOOE  4310-55-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlldlffe  Servica 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  ttw  Knaaland  Prairie 
Penny-Crass  (TTilasp/  callfomleum),  for 
Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  dociunent  availability. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  the 
availability  for  public  review  of  the 
Draft  Recovery  Plan  for  the  Kneeland 
Prairie  Penny-cress  (Thlaspi 
calif omicum).  The  draft  plan  includes 
specific  recovery  criteria  and  measures 
to  be  taken  in  order  to  delist  the 
Kneeland  Prairie  penny-cress.  We  solicit 
review  and  comment  from  local,  State, 
and  Federal  agencies,  and  the  public  on 
this  draft  recovery  plan. 
DATE:S  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
December  9,  2002,  to  receive 
consideration  by  us. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  location:  U,S, 
Fish  and  Wildlife  Service,  Areata  Fish 
and  Wildlife  Office,  1655  Heindon 
Road,  Areata,  California  95521  (phone: 
707-822-7201).  Requests  for  copies  of 
the"draft  recovery  plan,  and  written 
comments  and  materials  regarding  this 
plan  should  be  addressed  to  Bruce 
Halstead,  Project  Leader,  at  the  above 
Areata  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Imper,  Fish  and  Wildlife 
Ecologist,  at  the  above  Areata  address. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  our  endangered  species 
program.  To  help  guide  the  recovery 
effort,  we  are  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  in  1988  (16  U.S.C.  1531  et 
seq.)  (Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 


conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  We 
will  consider  all  information  presented 
during  the  public  eonmient  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  will  residt  in  changes  to  the 
plan.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plan,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  eoiu-se  of 
implementing  recovery  actions. 
Individual  responses  to  eonunents  will 
not  be  provided. 

Kneeland  Prairie  penny -cress  ( Thlaspi 
califomicum;  penny -cress)  is  a 
perennial  member  of  the  mustard  family 
(Brassieaeeae),  restricted  to  outcrops  of 
serpentine  substrate  located  in 
Kneeland  Prairie,  Humboldt  County, 
California.  Historical  loss  of  the 
serpentine  habitat,  combined  with  the 
potential  for  future  loss  of  habitat  is  the 
primary  current  threat  to  the  species. 

The  draft  recovery  plan  includes 
conservation  measures  designed  to 
ensure  that  a  self-sustaining  population 
of  penny-cress  will  continue  to  exist, 
distributed  throughout  its  extant  and 
historic  range.  Specific  recovery  actions 
focus  on  protection  of  the  serpentine 
outcrops  and  surrounding  oak 
woodland  and  grasslands.  The  draft 
plan  also  seeks  to  re-establish  multiple 
sexually  reproducing  colonies  of  the 
peimy-cress  within  the  native 
serpentine  plant  community  present  in 
Kneeland  Prairie.  The  ultimate  objective 
of  this  recovery  plan  is  to  delist  penny- 
cress  through  implementation  of  a 
variety  of  recovery  measures  including: 
(1)  Protection  of  the  extant  population 
and  its  habitat,  involving  acquisition  or 
other  legal  protective  mechanisms, 
monitoring,  and  coordination  with  the 
landowners;  (2)  research  on  the  species 
biology  and  habitat  requirements;  (3) 
augmentation  of  existing  colonies  and 
establishment  of  new  colonies;  and  (4) 
ex-situ  conservation  measures  including 
artificial  rearing  and  seed  banking. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act. 
16  U.S.C.  1533(f). 

Dated:  August  26.  2002. 
Steve  Thompson, 

Manager.  California/Nevada  Operations 
Office,  Region  1.  Fish  and  Wildlife  Service. 
[FR  Doc.  02-25457  Filed  10-8-02;  8:45  am) 
BtLLMQCOOE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlkJItfe  Service 

Notice  of  Availability  of  Final  Stock 
Assessment  Reports 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability  of  final 
marine  manmial  stock  assessment 
reports  for  Pacific  walrus,  polar  bear, 
and  sea  otter  in  Alaska;  response  to 
comments. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  the  Fish  and  Wildlife  Service 
(FWS)  has  incorporated  public 
comments  into  revisions  of  marine 
mammal  stock  assessment  reports 
(SARs)  for  Pacific  walrus,  polar  bear, 
and  sea  otter  in  Alaska.  The  2002  final 
SARs  are  now  complete  and  available  to 
the  public. 

ADDRESSES:  Send  requests  for  printed 
copies  of  the  final  stock  assessment 
reports  to;  Chief,  U.S.  Fish  and  Wildlife 
Service,  Marine  Mammals  Management 
Office,  1011  East  Tudor  Road, 
Anchorage,  AK  99503.  (800)  362-5148. 

Electronic  Access 

Copies  of  the  final  stock  assessment 
reports  are  available  on  the  Internet  in 
Adobe  Acrobat  format  at  http:// 
i\-w'v^-.r7.fws.gov/mmm/SAR. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  117  of  the  MMPA  (16  U.S.C. 
1361-1407)  requires  the  FWS  and  the 
National  Marine  Fisheries  Service 
(NMFS)  to  prepare  stock  assessment 
reports  for  each  marine  mammal  stock 
that  occurs  in  waters  under  the 
jurisdiction  of  the  United  States.  Section 
1 17  of  the  MMPA  also  requires  die  FWS 
and  the  NMFS  to  review  the  stock 
assessment  reports:  (a)  At  least  annually 
for  stocks  that  are  specified  as  strategic 
stocks;  (b)  at  least  annually  for  stocks  for 
which  significant  new  information  is 
available;  and  (c)  at  least  once  ever\' 
three  years  for  all  other  stocks.  If  the 
review  indicates  that  the  status  of  the 
stock  has  changed  or  can  be  more 
accurately  determined,  the  agencies  are 
directed  to  revise  the  SARs.  We 
published  the  initial  SARs  in  1995  and 
revised  SARs  for  Pacific  walrus  and 
polar  bears  in  1998. 

Draft  2002  SARs  were  made  available 
for  a  90-day  public  review  and  comment 
period  on  March  28,  2002  (67  FR 
14959),  Prior  to  releasing  them  for 
public  review  and  comment,  FWS 
subjected  the  draft  reports  to  internal 
technical  review  and  to  scientific  review 
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bv  tht!  Alaska  Regional  Scientific 
Ki'vifw  (iroup  (.\SRC;)  established 
under  the  MMPA  FnllowiriK  the  close 
of  the  comment  period.  FWS  revised  the 
stork  assessments  and  prepared  the 
final  2002  SARs. 

Previous  stock  assessments  covered  a 
single  stock  of  Pacific  walrus,  two 
stocks  of  polar  bears  (f.hukchi/ Bering 
seas  and  Southern  Beaufort  Sea),  and  a 
single  stock  of  sea  otters  in  Alaska 
There  are  no  changes  in  stock 
identification  for  Pacific  walrus  and 
polar  bt^ar.  however  three  stocks  of  sea 
otters  (southwest  Alaska,  southcentral 
Alaska,  and  southeast  Alaska)  have  now 
been  identified. 

A  strategi<;  stock  is  defined  in  the 
MMPA  as  a  marine  mammal  stock  (A) 
for  which  the  level  of  direct  human- 
caused  mortality  exceeds  the  potential 
biological  removal  level;  (B)  which. 

Table  1  .—Summary  of  Final  St(x:k 


based  on  the  best  available  scientific 
information,  is  declining  and  is  likely  to 
be  listed  as  a  threatened  species  under 
the  Endangered  Species  Act  of  1973 
within  the  foreseeable  future;  or  (C) 
which  IS  listed  as  a  threatened  or 
endangered  species  under  the 
Endangered  Species  Act  of  1973.  or  is 
designated  as  depleted  under  the 
MMPA 

Only  the  southwest  Alaska  stock  of 
sea  otters  was  classified  as  strategic.  All 
other  stocks  were  classified  as  non- 
strategic  Based  on  the  best  available 
scientific  information,  sea  otter  numbers 
across  southwest  Alaska  are  declining. 
In  April  2000.  an  aerial  survey  of  sea 
otters  in  the  Aleutian  Islands  indicated 
the  population  had  declined  by  70% 
during  the  period  from  1992-2000.  In 
August  2000  FWS  designated  the 


northern  sea  otter  in  the  Aleutian 
Islands  as  a  candidate  species  under  the 
Endangered  Species  Act.  Additional 
surveys  in  2000  and  2001  along  the 
Alaska  Peninsula  and  Kodiak 
archipelago  also  showed  population 
declines  in  these  areas.  As  a  result,  the 
southwest  Alaska  stock  is  classified  as 
strategic  in  the  final  report  and  is  under 
review  for  possible  listing  under  the 
Endangered  Species  Act. 

A  summary  of  the  final  revised  stock 
assessment  reports  is  presented  in  Table 
1.  The  table  lists  each  marine  mammal 
stock,  estimated  abundance  (Nkst). 
minimum  abundance  estimate  (Nmin). 
maximum  theoretical  growth  rate 
(Rmax).  recovery  factor  (Fr),  Potential 
Biological  Removal  (PER),  annual 
estimated  average  human-caused 
mortality,  and  the  status  of  each  stock. 


ASSESSMENT  REPORTS  FOR  PACIFIC  WALRUS,  POLAR  BEAR,  AND  SEA  OTTER  IN 

Alaska 


. 

[ 

Stock 

HfST 

Nm.N 

Rmax 

Eb 

PBR 

Mortality  causes  (5  yr.  average) 

Stock  status 

Species 

Subsistence 

Fishery            Other 

r ' 

Pacrtic  Wal- 

Alaska   

— 

— 

008 

— 

___ 

5,789    

1 

4  

Non-strategic. 

rus 
Polar  Bear 

Polar  Bear 

Alaska  

Chukcrn/Benng 

Seas 
Alaska 
Southern  Beaufort 

2.272 

1  971 

006 
006 

0.5 
10 

88 

45  (Alaska) 
100-f  (Rus- 
sia) 
34  (Alaska) 
20  (Canada) 

0 
0 

0  (Alaska) 
—  (Russia) 

<1  (Alaska) 
0 (Canada) 

Non-strategic. 
Non-strategic. 

Sea  Otter 
Sea  Otter 

1      Sea 
Souttieast  Alaska 
Southcentral  Alas- 

12 632 
16.552 

9,266 
13.955 

020 
0  20 

10 
10 

927  !  301  

1,396     297  

0 
0 

0  

0  

Non-strategic. 
Non-strategic. 

Sea  Otter 

ka 
Southwest  Alaska 

41.474 

33.203 

0  20 

025 

830     97  

'            1 

<1 

0  

Strategy 

Dash(— )tndicates  unknown  value 

Comments  and  Responses 

FWS  received  4  letters  containing 
comments  for  sea  otters.  3  letters  for 
Pacific  walrus,  and  two  letters  for  polar 
bears  The  comments  and  responses  are 
separated  below  by  species 

Sea  Otter  Stock  Assessment  Reports 

Comment  1  One  commenter  noted 
that  the  calculation  of  Nm,,.  for  some  sea 
otter  surveys  does  not  incorporate 
available  estimates  of  sampling 
variance. 

Response:  We  revised  our  approach  to 
estimating  Nm.n  for  surveys  that  are 
uncorrected  for  sea  otters  not  detected 
by  observers  by  applying  generic 
correction  factors  appropriate  for  the 
type  of  survey.  This  approach  is 
consistent  with  our  finding  on  a  recent 
petition  to  list  sea  otters  in  Alaska  as 
depleted  under  the  MMPA  (66  FR 
55693.  November  2.  2001) 

Comment  2.  Several  conunenters 
noted  that  the  population  estimates  for 


the  Cook  Inlet  and  Kenai  Fiords  areas 
are  outdated,  do  not  conform  to  the 
established  stock  boundaries,  and 
include  duplication  of  effort  in 
Kachemak  Bay. 

Response:  We  have  substituted  recent 
population  estimates  for  these  areas  that 
remedy  these  problems. 

Comment  3:  One  commenter 
indicated  that  the  population  estimate 
for  much  of  the  southeast  Alaska  stock 
is  outdated. 

Response:  The  survey  in  question  is  7 
years  old.  Stock  Assessment  guidelines 
state  that  abundance  estimates  older 
than  8  years  are  not  reliable.  Although 
it  is  still  acceptable  for  use  in  the 
current  stock  assessment,  we  recognize 
the  limitations  of  the  existing  data  and 
have  requested  the  U.S.  Geological 
Survey,  Division  of  Biological 
Resources,  to  conduct  an  aerial  survey 
of  sea  otters  in  southeast  Alaska.  This 
survey  is  currently  underway,  and  will 


be  completed  in  sections  over  the  next 
2-3  years. 

Comment  4:  One  commenter 
recommended  that  sea  otter  population 
estimates  would  be  clearer  if  they  were 
presented  in  tabular  form. 

Response:  Tables  of  survey  results 
have  been  included  in  the  final  stock 
assessment  reports  for  sea  otters. 

Comment  5:  Several  commenters 
noted  that  sea  otter  population  estimates 
included  unpublished  data. 

Response:  Typically  peer-reviewed 
journals  follow  a  1-2  year  cycle  from 
manuscript  preparation  to  submission  to 
acceptance  to  publication.  We  believe 
that  presentation  of  recent  unpublished 
survey  results,  from  surveys  we 
conducted,  is  preferable  than  using 
older  published  estimates,  and  more 
appropriately  meets  the  standard  of  "the 
best  scientific  information  available." 

Comment  6:  One  commenter  stated 
that  the  observed  sea  otter  population 
growth  rate  of  12%  for  the  Cross  Sound/ 
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Icy  Strait  region  may  not  be 
representatives  of  the  entire  southeast 
Alaska  stock. 

Response:  We  agree  and  have  added 
text  to  clarify  this  point. 

Comment  7:  One  commenter  was 
concerned  the  fisheries  information 
does  not  include  information  about 
fisheries  that  have  the  potential  to 
interact  with  sea  otters. 

Response:  Section  117(a)(4)  of  the  Act 
states  that  stock  assessment  shall 
"deserve  commercial  fisheries  that 
interact  with  the  stock,"  We  interpret 
this  to  mean  those  fisheries  for  which 
we  have  information  about  interactions, 
not  fisheries  with  the  potential  for 
interaction  as  suggested  above.  We  see 
little  value  in  speculating  as  to  which 
fisheries  might  interact  with  sea  otters. 
For  a  detailed  list  of  fisheries  and 
marine  mammal  interactions,  the  reader 
is  directed  to  NMFS  Continuing  List  of 
Fisheries  [67  FR  2410,  January  17, 
2002].  The  FWS  relies  on  NMFS  to 
provide  us  with  estimates  of  fishery 
interactions.  For  further  details  on  the 
limitations  of  these  data,  the  reader  is 
directed  to  the  most  recent  NMFS 
Notice  of  Availability  of  Final  Stock 
Assessment  Reports  [67  FR  10671, 
March  8,  2002]. 

Comment  8:  Several  commenters 
noted  harvest  estimates  from  the  marine 
mammal  Marking,  Tagging,  and 
Reporting  Program  may  be  biased  low  to 
an  unknown  degree  due  to  incomplete 
hunter  compliance. 

Response:  We  believe,  this  potential 
source  of  bias  is  extremely  small  for  the 
following  reason.  Sea  otters  are  himted 
for  their  pelts,  which  must  be  tanned 
before  they  can  be  fashioned  into 
handicrafts,  and  commercial  tanneries 
will  not  acdept  untagged  pelts.  For 
accuracy,  we  have  inserted  the  word 
"Estimated"  into  figure  legends  for 
subsistence  harvest. 

Comment  9:  One  commenter  noted 
that  information  about  the  number  of 
sea  otters  captiired  and  released  for 
scientific  research  was  not  quantified. 

Response:  Statistics  on  capture  and 
release  for  scientific  research  have  been 
included. 

Pacific  Walrus  Stock  Assessment 
Report 

Comment  10:  One  conmienter  noted 
that  the  section  "Current  and  maximum 
net  productivity  rates"  referred  to  a 
study  by  University  of  Alaska 
researchers  to  investigate  the 
reproductive  rates  of  free-ranging  walrus 
herds.  The  commenter  recommended 
that  the  reproductive  rates  and/or 
juvenile  survival  rates  observed  in  these 
studies  be  reported  in  the  SAR. 


Response:  The  FWS  has  concluded 
that  these  data  are  too  preliminary  for 
inclusion  in  the  2001  SAR  and  has 
removed  all  references  to  this  study. 
The  FWS  will  reconsider  including  this 
information  in  future  SAR's  once  the 
study  is  complete. 

Comment  1 1 :  Two  commenters 
recommended  making  changes  to  the 
section  "Conservation  issues  and  habitat 
concerns"  in  reference  to  the  issue  of 
global  warming  and  its  potential 
impacts  to  the  Pacific  walrus 
population. 

Response:  At  the  present  time  there 
are  no  data  available  to  make  reliable 
predictions  of  the  net  impacts  that 
changing  climate  conditions  might  have 
on  the  status  and  trend  of  the  Pacific 
walrus  population.  The  text  of  the  SAR 
has  been  modified  to  clarify  this  point. 

Comment  12:  One  commenter  noted 
that  the  SAR  imderestimated  struck- 
and-lost  rates  for  subsistence-harvested 
animals  and  questioned  the  accuracy  of 
the  sex-ratio  reported  for  the  walrus 
harvest  in  Alaska.  The  commenter  refers 
to  recent  FWS  harvest  monitoring  field 
reports,  describing  harvest  monitoring 
activities  in  the  Bering  Strait  region,  that 
suggest  that  self-reporting  of  struck-and- 
lost  rates  are  likely  to  be  negatively 
biased  and  describe  a  harvest  with  a 
skewed  sex-ratio  favoring  females  and 
dependent  calves. 

Response:  Due  to  potentially  negative 
bias  associated  with  self-reporting  of 
struck-and-lost  rates,  the  FWS  did  not 
include  this  data  in  the  SAR.  The 
struck-and-lost  estimate  reported  in  the 
SAR  is  based  on  a  published  study 
describing  the  number  of  walrus  struck 
and  lost  during  monitored  subsistence 
hunts  in  Alaska  (Fay  et  al.  1994),  The 
annual  field  reports  referred  to  by  the 
commenter  describe  a  subset  of  the 
annual  subsistence  walrus  harvest  in 
Alaska.  Although  the  spring  hunt  in 
these  Bering  Strait  communities  is 
frequently  characterized  by  a  sex-ratio 
skewed  towards  females,  the  sex  ratio  of 
the  state-wide  harvest  over  the  5-year 
period  described  in  the  2001  SAR 
(1996-2000)  was  near  parity.  The  source 
of  the  sex-ratio  information  was  the 
FWS  Marking,  Tagging,  and  Reporting 
Program,  which  is  a  State-wide,  year- 
round  program  that  requires  subsistence 
hunters  to  report  the  age  and  gender  of 
all  harvested  walrus  to  the  FWS.  The 
source  of  the  sex-ratio  information  was 
referenced  in  the  text  for  clarity. 

Comment  13:  One  commenter  noted 
that  the  42%  struck-and-lost  rate 
described  in  the  SAR  was  based  on  data 
at  least  eight  years  old  and  speculated 
that  this  rate  may  change  over  time  due 
to  changes  in  himting  conditions  and 
practices.  The  commenter 


recommended  that  this  assumption 
should  be  verified  from  time  to  time  and 
modified  accordingly  if  it  is  found  to 
change. 

Response:  In  the  absence  of  more 
recent  scientific  data,  the  FWS  has 
chosen  to  use  the  published  42%  rate 
for  struck-and-lost  animals  as  the  best 
available  scientific  information  for 
calculation  of  total  harvest  levels. 
However,  the  FWS  agrees  w^ith  the 
commenter  that  it  is  important  to  update 
or  verify  this  struck-and-lost 
information  periodically.  The  FWS 
hopes  to  initiate  cooperative  studies 
with  the  Eskimo  Walrus  Commission  to 
examine  struck-and-lost  rates  in  the 
near  future. 

Comment  14:  One  commenter 
recommended  that  the  draft  stock 
assessment  should  emphasize  that  the 
Pacific  walrus  population  may  be  in 
decline,  even  as  the  subsistence  hunt 
continues  to  take  a  very  large  number  of 
animals. 

Response:  The  current  size  and  trend 
of  the  Pacific  walrus  population  is 
uidcnown.  In  the  absence  of  new  sur\'ey 
information,  it  is  not  possible  to  make 
reliable  predictions  regarding 
population  trend. 

Comment  15:  One  commenter  noted 
that  Russian  officials  consider  the  level 
of  fisheries  interaction  to  the  small.  The 
commenter  felt  this  statement  could  be 
reassuring  or  misleading  and 
recommended  that  the  statement  that 
the  level  of  take  in  Russian  waters  is 
undetermined. 

Response:  We  agree  and  have  changed 
the  text  in  the  SAR  to  indicate  that  there 
are  no  data  available  concerning  the 
incidental  catch  of  walrus  in  fisheries 
operating  in  Russian  waters. 

Comment  16:  One  commenter  noted 
that  the  section  on  "Fisheries 
information"  refers  to  trawl  and 
longline  fishery  interactions,  but  does 
not  distinguish  the  level  of  takes 
between  two  gear  types  or  the  multiple 
fisheries  that  they  represent. 

Response:  The  text  was  modified  to 
clarify  that  the  only  fishery  for  which 
incidental  kill  or  injury  was  reported 
was  the  domestic  Bering  Sea  groundfish 
trawl  fishery.  For  additional  information 
regarding  fisheries  interactions,  the  SAR 
references  a  complete  list  of  fisheries 
and  marine  mammal  interactions 
published  annually  by  NMFS  (67  FR 
2410,  January  17,  2002]. 

Comment  17:  One  commenter  noted 
that  the  observer  coverage  for  fisheries 
observer  data  was  not  stated. 

Response:  The  range  of  observer 
coverage  over  the  5-year  period  (1996- 
2000),  as  well  as  the  annual  observed 
and  estimated  mortalities,  are  included 
in  Table  2  of  the  SAR. 


62982 


Federal  Register/ Vol.  67.  No.  196/ Wednesday.  October  9.  2002 /Notices 


Comment  18.  One  commenter  noted 
that  the  SAR  states  that  most  of  the 
interactions  involve  walruses  dead  from 
other  causes  and  recommended  that  the 
report  provide  information  to  support 
this  statement. 

Response:  The  text  was  modified  to 
clarify  that  most  of  the  observed 
interactions  were  with  decomposed 
walrus  carcasses  or  skeleton  remains 
suggesting  that  the  animals  died  prior  to 
their  interaction  with  the  fishing  gear 

Comment  19:  One  commenter  noted 
that  the  SAR  states  that  the  rate  of 
mortality  and  injury  is  estimated  at 
"less  than  two  animal  (sic)  per  year." 
but  the  basis  of  that  estimate  is  not  clear 
from  the  data  presented. 

Response:  Tne  SAR  identifies  the 
NMFS  observer  program  as  the  source  of 
information  regarding  fisheries 
interactions  in  U.S.  waters.  The  range  of 
observer  coverage  over  the  5-year  period 
(1996-2000).  as  well  as  the  annual 
observed  and  estimated  mortalities  are 
included  in  Table  2. 

Comment  20:  One  commenter 
recommended  that  the  SAR  should 
identify  the  potential  indirect  impacts 
that  bottom  trawling  may  have  on  the 
Pacific  walrus  population  through 
alteration  of  habitat 

Response:  Section  117(a)(4)  of  the 
Marine  Mammal  Protection  Act  states 
that  stock  assessments  shall  "describe 
commercial  fisheries  that  interact  with 
the  stock."  We  interpret  this  to  mean 
those  fisheries  for  which  we  have 
information  about  direct  interactions 
with  walrus,  not  fisheries  with  potential 
secondary  impacts  as  suggested  above 

Polar  Bear  Stock  Assessment  Reports 

Chukchi/Benng  Sea 

Comment  21  One  commenter 
questioned  whether  the  process  bf 
delineating  stocks  is  based  on  political 
reasons  such  as  management  agreements 
or  evidence  of  significant  biological 
distinction. 

Response:  We  clarified  the  stock 
assessments  for  the  Chukchi/Bering 
Seas  stock  and  the  Southern  Beaufort 
Sea  stock  assessment  to  indicate  that 
past  and  present  management  regimes 
have  consistently  distinguished  between 
the  Southern  Beaufort  Sea  and  Chukchi/ 
Bering  Seas  stocks  based  upon 
biological  evidence  presented  in  the 
stock  assessments. 

Comment  22:  Two  commenters  noted 
that  the  evidence  suggesting  that  the 
stock  has  grown  since  1972  was  not 
sufficient  to  support  the  claims  made 
regarding  the  trends  in  this  population. 
This  section  also  states  that  it  is  realistic 
to  infer  that  the  Chukchi/Bering  Seas 
stock  mimicked  the  growth  pattern  and 


later  stability  of  the  Beaufort  Seas  stock 
since  that  stocks  have  experienced 
similar  management  and  harvest 
histories.  However,  this  inference  could 
be  reasonably  questioned  for  several 
reasons.  First,  growth  patterns  are  a 
function  of  multiple  factors  including, 
but  not  limited  to,  harvest  and 
management  histories.  As  harvest  and 
management  histories  are  not  the  only 
determinants  of  growth  trends,  and  as 
other  possible  factors  (e.g..  disease, 
shifts  in  distribution  or  availability  of 
prey)  are  not  evaluated,  this  inference 
should  be  questioned. 

Response:  We  agree  that  scientific 
evidence  is  scant  regarding  population 
trends  for  the  Chukchi/Bering  Seas 
stock.  Most  of  the  evidence  cited  in  sub- 
points  a-e  are  from  previous  data 
should  have  not  been  reaffirmed  in 
recent  years.  We  have  revised  this 
section  to  indicate  that,  while  evidence 
or  impressions  of  population  growth 
were  appropriate  previously,  current 
data  to  support  this  conclusion  is  not 
available.  For  reasons  stated  earlier,  it 
appeared  reasonable  to  believe  that  the 
Chukchi/Bering  Seas  stock  experienced 
growth  following  a  50%  reduction  in 
harvest  in  the  1970s  and  that 
population  growth  likely  continued  up 
to  the  early  1990s,  similar  to  the 
Beaufort  Sea  stock.  The  Beaufort  Sea 
stock  stabilized  in  the  1990s.  It  is 
possible  that  the  same  may  have  been 
true  for  the  Chukchi/ Bering  Seas  stock, 
although  this  population  was  subject  to 
additive  unknown  harvest  levels, 
starting  around  1992.  that  may  have 
affected  its  status.  Supporting  evidence 
is  not  available  to  confirm  the  status  of 
the  population,  and  recent  information 
regarding  increased  Russian  harvest  and 
decreased  Alaska  harvest  are  cause  for 
concern.  Consequently,  we  have  chosen 
to  designate  the  status  of  the  Chukchi/ 
Bering  Seas  stock  as  unknown. 

Comment  23:  One  conmienter  noted 
that  the  harvest  patterns  for  the  two 
stocks  may  not  have  been  the  same. 
Subsistence  harvests  are  illustrated  in 
Figure  2  of  each  SAR,  but  comparisons 
should  be  done  carefully  as  the  y-axis 
is  not  the  same  in  the  two  figures,  and 
it  appears  that  the  number  of  bears 
taken  from  the  Chukchi/Bering  Seas 
stock  may  have  been  on  the  order  of  two 
times  the  number  taken  from  the 
Southern  Beaufort  Sea  stock.  The 
significance  of  that  difference  will 
depend  in  part  on  the  respective  size  of 
the  two  populations,  and  since  the  size 
of  the  Chukchi/Bering  Seas  stock  is 
undetermined,  the  effects  of  harvesting 
are  not  clear. 

Response:  Figure  2  illustrates  that  the 
trend  of  declining  U.S.  harvests,  post 
MMPA.  were  similar  for  both  stocks.  We 


acknowledge  that  the  respective  size  of 
the  two  populations  is  crucial  to 
understanding  the  effect  of  any  harvest 
regime.  Recent  decline  in  harvest  levels 
from  the  Alaska  Chukchi/Bering  Seas 
during  the  period  1996-2001  and 
reports  of  substantial  illegal  harvest  in 
Russia  are  of  concern.  Because  of  these 
concerns,  we  revised  the  status  of  this 
stock  to  unknown. 

Comment  24:  One  conrunenter  noted 
that  the  report  does  not  provide  a  basis 
for  confidence  in  the  precision  and 
reliability  of  harvest  estimates  for 
Russian  harvests. 

Response:  We  have  changed  the 
Figure  2  caption  to  "Aimual  Alaska 
polar  bear  harvest  from  1961-2001."  We 
have  added  text  in  the  SAR  to  clarify 
that  harvest  estimates  for  Chukotka  are 
based  on  anecdotal  information. 

Comment  25:  Two  commenters 
suggested  that  data  for  this  stock 
continue  to  be  insufficient  for 
establishing  a  population  estimate  and 
urge  the  FWS  to  prioritize  its  research 
needs  to  improve  the  data  available  on 
this  stock. 

Response:  The  FWS  has  placed  an 
emphasis  on  the  development  of  the 
US/Russia  Bilateral  Treaty  for  the 
conservation  of  this  population  stock. 
The  bilateral  treaty  includes  provisions 
for  conducting  research  to  monitor 
population  trends  and  develop 
population  estimates  for  the  Chukchi/ 
Bering  Seas  stock.  The  current  polar 
bear  research  program  does  not  have 
adequate  persormel  or  funding  to 
conduct  operations  in  both  the  Southern 
Beaufort  Sea  and  the  Chukchi/Bering 
Seas.  The  FWS  continues  to  support 
implementation  of  the  Bilateral  Treaty, 
unified  harvest  management  programs 
in  Russia  and  Alaska,  and  conducting 
an  aggressive  polar  bear  research 
program  to  more  effectively  monitor  this 
population. 

Comment  26:  One  commenter  noted 
that  factors  which  may  affect  growth 
rates,  including  potential  effects  of 
global  climate  change  and  persistent 
organic  pollutants  were  not  included  in 
the  Southern  Beaufort  Sea  stock 
assessment. 

Response:  We  have  incorporated  these 
references  into  the  Southern  Beaufort 
Sea  stock  assessment. 

Comment  27:  One  commenter 
reconmiended  including  the  basis  for 
the  statement  that  the  number  of 
urueported  kills  since  1980  to  the 
present  time  is  thought  to  be  negligible. 

Response:  We  consider  the  numoer  of 
unreported  kills  since  1980  to  be 
negligible  for  the  following  reasons.  All 
harvested  bears  in  Alaska  are  required 
to  have  the  skull  and  skin  tagged 
through  FWS's  Marking,  Tagging,  and 
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Reporting  Program.  Due  to  the  relatively 
small  number  of  bears  taken;  the  high 
visibility,  cultural  importance,  and 
sharing  of  the  take  within  villages;  the 
relatively  large  size  and  visible  methods 
of  handling  polar  bear  hides;  and 
repeated  visits  by  biologists  and  reports 
firom  harvest  monitors,  we  believe  that 
the  total  harvest  is  acciutitely 
represented  by  the  tagged  and  untagged 
bear  harvest  totals. 

Comment  28:  One  commenter 
requested  clarification  on  whether 
illegal  hunting  in  Russia  increased  or 
became  significant  in  1992,  and  whether 
the  occurrence  of  illegal  hiinting  has 
been  acknowledged  since  1992. 

Response:  The  text  has  been  clarified 
to  indicate  that  the  occunenoe  and 
significance  of  illegal  hunting  was 
thought  to  have  begun  in  1992. 

Comment  29:  Two  commenters  noted 
that  the  basis  for  the  statement  that  the 
"stock  appears  to  be  stable  despite  a 
substantial  annual  harvest"  should  be 
either  justified  with  suitable  evidence  or 
deleted. 

Response:  For  reasons  previously 
stated,  we  have  modified  the  text  to 
acknowledge  that  the  population  status 
or  trend  of  this  population  is  unknown. 

Comment  30:  The  draft  stock 
assessment  does  not  consider  the  impact 
of  oil  and  gas  development  on  polar 
bears  as  is  done  with  the  sea  otter 
stocks. 

Response:  Oil  and  gas  exploration  or 
development  projects  have  not  been 
proposed  in  the  Alaska  Chukchi/Bering 
Seas  during  the  past  five  years.  If  future 
oil  and  gas  development  projects  are 
proposed,  we  will  consider  the  potential 
effects  to  polar  bears. 

Southern  Beaufort  Sea 

Comment  31:  One  commenter  noted 
that  it  was  not  clear  if  estimates  of  the 
female,  total,  and  minimum  populations 
pertain  to  the  entire  period  from  1986  to 
1998,  or  perhaps  only  to  the  end  of  the 
period.  Previous  estimates  by  the  same 
lead  author  suggested  a  doubling  of  size 
during  the  period  bom  1988  to  1998, 
although  the  report  later  suggests  that 
the  population  is  stable. 

Response:  We  have  condensed  and 
clarified  this  information  to  indicate 
that  Amstrup  (impublished  data) 
estimated  the  tot^  population  to  be 
2,272.  This  population  estimate  for  the 
period  1986-98  was  based  on  an 
estimate  of  1,250  females  (CV  =  0.17) 
and  a  sex  ratio  of  55%  female  from  the 
best  model  (Amstrup  et  al.  2(X)1).  Nmin 
is  1,973  bears  for  a  population  size  of 
2,272  ancCV  of  0.17. 

Comment  32:  In  addition,  it  was  not 
clear  that  the  estimate  of  the  minimum 
popiUation  is  calctilated  correctly.  The 


female  population  is  estimated  as  1,250 
with  a  CV  of  0.17.  The  total  population 
is  estimated  by  1,250/0.55  and,  based  on 
the  estimated  minimum  population,  it 
appears  that  0.55  was  treated  as  a 
constant.  Presumably,  however,  0.55  is 
a  correction  factor  that  is  also  estimated 
with  some  degree  of  error,  and  that  error 
should  be  included  in  the  calciilation  of 
the  CV  for  the  total  population  estimate. 

Response:  A  variance  was  not 
calculated  for  the  55%  female  sex 
composition  and  thus  the  ration  is  used 
as  a  constant  for  the  abundance 
estimate.  The  Nmm  estimate  is  correct, 
and  typographic  errors  in  the  formula 
have  been  corrected. 

Comment  33:  One  commenter 
suggested  that  the  basis  for  the 
argvunents  that  the  population  may  have 
approached  carrying  capacity  (K)  was 
not  evident  based  on  the  information 
provided.  The  report  states  that  "the 
indication  that  the  population  was 
stable,  births  approximated  deaths,  is 
noteworthy."  It  is  unlikely  that  the  data 
are  available  to  confirm  that  births 
approximated  deaths,  so  that  statement 
app>ears  to  be  a  supposition.  It  is  not 
clear  what  is  meant  by  the  statement 
that  this  supposition  seems 
"noteworthy."  Clarification  would  be 
useful. 

Response:  The  text  has  been  revised 
to  emphasize  that  the  most  recent 
population  modeling  exercise  (Amstrup 
et  ai  2001)  suggests  that  the  population 
grew  during  the  late  1970's  and  1980's 
and  stablized  in  the  1990's.  Inferences 
to  the  population  relationship  with 
carrying  capacity  have  been  removed. 
The  statement  that  modeling  indicates 
that  the  population  stablized  in  the 
1990's  (Amstrup  et  al.  2001)  is 
supported  and  has  been  retained  as 
noteworthy  since  it  indicates  a  change 
in  status. 

Comment  34:  One  commenter 
suggested  that,  without  good  juvenile 
survival  estimates,  life-history  analysis 
and  estimated  growth  rates  may  be 
inaccurate. 

Response:  Juvenile  survival  rates  are 
not  known  for  this  population,  nor  well 
known  for  any  polar  bear  population. 
We  have  good  information  on  survival 
estimates  of  yearlings  and  two-year-old 
bears.  Recentiy  weaned  two-year-old 
bears  were  assigned  survival  estimates 
of  the  two-year-old  bears,  and  the  three- 
year-old  bears  were  given  survival 
estimates  of  yearlings.  We  believe  that 
these  estimates  are  conservative. 

Comment  35:  The  stock  assessment 
for  the  Southern  Beaufort  Sea  stock  of 
polar  bears  notes  that  the  potential 
biological  removal  level  for  this  stock 
has  been  adjusted  upward  from  59  to  88 
to  account  for  the  male  harvest  bias.  For 


this  stock,  such  an  adjustment  may  be 
consistent  with  the  purpose  of  PBR  as 
set  forth  in  the  first  sentence  of  the 
statutory  definition  (section  3  (20)).  but 
is  not  consistent  with  the  second  part  of 
the  definition  setting  forth  the  formula 
for  calculating  PBR. 

Response:  In  the  narrative.  PBR  levels 
are  calculated  with  and  without  a  sex- 
biased  harvest  adjustment.  We  have 
chosen  the  adjusted  PBR  since  it  more 
accurately  reflects  what  we  would 
consider  as  a  safe  biological  removal 
level.  This  is  an  issue  of  perception 
more  than  substance,  since  there  is  no 
application  beyond  taking  of  polar  bears 
incidental  to  commercial  fishing,  and  no 
incidental  take  of  polar  bears  by 
commercial  fisheries  has  occurred. 

Comment  36:  One  found  that  the 
reported  numbers  of  polar  bear  kills  in 
the  section  on  "Sport  and  native 
Subsistence  Harvest"  was  confusing.  A 
table  of  annual  bear  harvests  by  stock, 
time  period,  country,  and  type  of  hunt 
(sport  versus  subsistence)  would  help  to 
clarify  the  history  of  harvest  from  this 
stock. 

Response:  We  have  reorganized  and 
revised  the  text  in  this  section  and 
Figure  2  caption  to  clarify  the  harvest 
information.  Figure  2  is  included  to 
illustrate  a  decline  in  the  Alaska  harvest 
after  passage  of  the  MMPA  in  1972.  The 
last  five  years  of  the  Canada  harvest  data 
for  the  Southern  Beaufort  Sea  stock  have 
been  sunmiarized  in  the  text. 

Comment  37:  One  commenter  noted 
that  it  was  unclear  as  to  whether  the 
reference  to  industry  pertains  to  the  oil 
and  gas  industry  specifically  or  all 
industry  in  general. 

Response:  The  use  of  industry  in  the 
generic  sense  is  correct  in  this  sentence. 
While  the  incidental  take  regulations 
apply  to  the  oil  and  gas  industry,  the 
statute  allows  U.S.  citizens,  including 
any  industry,  to  petition  for  the 
development  of  incidental  take 
regulations. 

Literature  Qted 

Amstrup,  S.C,  T.L.  McDonald,  and  I. 
Stirling.  2001.  Polar  bears  in  the 
Beaufort  sea:  A  30-year  mark- 
recapture  case  history.  Journal  of 
Agricultural,  Biological  and 
Environmental  Statistics.  Vol 
6(2):221-234. 

Fay,  F.H.  J.J.  Bums.  S.W.  Stoker,  and  J.S. 
Grundy.  1984.  The  struck-and-lost 
factor  in  Alaskan  walrus  harvests. 
Arctic  47(4):368-373. 

Dated:  August  29.  2002. 
David  B.  Allen, 
Regional  Director. 

[PR  Doc.  02-25679  Filed  10-8-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bursau  of  Land  Management 

[OR-090-5900  GP2-0103] 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement 
Within  ttie  Upper  Sluelaw  River  Sub- 
Unit  of  a  Late-Succesaionai  Reaerve 
on  Landa  Admlnlatered  by  the  Eugerte 
Dlatrlct  In  Lane  and  Douglaa  Counties, 
OR 

AGENCY:  Bur«du  of  Land  Majiagement. 

Interior 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  (EIS). 


summary:  The  Eugene  District  of  the 
Bureau  of  Land  Management  (BLM). 
with  the  U.S.  Fish  and  Wildlife  Servict- 
as  a  Cooperating  Agency,  is  developing 
d  plan  for  forest  and  aquatic  ecosystem 
restoration  v^ithin  a  Late-Successional 
Reserve  (LSR)  m  the  Coast  Range 
Mountains  west  of  Eugene.  Oregon 
(LSR-267)  The  purpose  of  the  plan  will 
be  to  design  a  long-term  management 
approach  and  specific  actions  needed  to 
achieve  the  LSR  goals  and  Aquatic: 
Conservation  Strategy  objectives  set  out 
m  the  Northwest  Forest  Plan  BLM  will 
develop  a  restoration  plan  for  the  Upper 
Siuslaw  River  sub-unit  of  LSR-267.  and 
will  analyze  the  impacts  of  the  proposed 
plan  and  alternatives  in  an  EIS 

BLM  invites  written  comments  on  the 
scope  of  the  analysis  for  a  restoration 
plan  for  the  Upper  Siuslaw  River  sub- 
unit  of  LSR-267   BLM  will  give  notice 
of  the  availability  of  the  environmental 
impact  statement  and  decision-making 
process  that  will  occur  so  that  interested 
and  affected  people  will  be  aware  of 
how  they  may  participate  and 
contribute  to  the  final  decision  These 
notices  will  be  published  in  local 
newspapers  and  mailed  to  known 
persons  or  groups  of  interest  in  the  local 
area 

The  Upper  Siuslaw  LSR  Restoration 
plan  is  intended  to  be  developed  in 
conformance  with  the  1995  Eugene 
District  Resource  Management  Plan 
(RMP)  This  plan  is  not  expected  to 
require  anv  amendment  or  revision  of 
the  RMP,  and  therefore  the  provisions  of 
43  CFR  1610.5-5  and  1610.6  do  not 
apply. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  bv  November  8,  2002.  to  ensure 
timely  consideration.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Eugene  District  office 
during  regular  hours  (7:45  a.m.  to  4:15 
p.m.).  Monday  through  Friday,  except 


holidays,  and  may  be  published  as  part 
of  the  environmental  analysis  or  other 
related  documents.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act.  you  must 
state  this  prominently  at  the  beginning 
of  vour  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organization  or  businesses,  will  be  made 
available  for  public  inspection  in  their 
entirety. 

ADDRESSES:  Send  written  comments  to: 
Rick  Colvin,  P.O.  Box  10226,  Eugene. 
OR,  97440;  or  e-mail  to: 
arU90mb@orblm.gov  Attn:  Rick  Colvin. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Colvin  at  (541)  683-6600  or  1-888-442- 
3061 

SUPPLEMENTARY  INFORMATION:  The  1994 
Northwest  Forest  Plan  established  a 
network  of  Late-Successional  Reserves 
(LSRs)  designed  to  protect  and  enhance 
late-successional  and  old-growth  forest 
et:osystems  on  Federal  forests  within  the 
range  of  the  northern  spotted  owl.  The 
Northwest  Forest  Plan  allows  certain 
activities  within  LSRs  if  they  are  neutral 
or  beneficial  to  late-successional  habitat 
characteristics.  The  Northwest  Forest  . 
Plan  requires  preparation  of  an  LSR 
Assessment  prior  to  most  management 
actions.  The  LSR  Assessment  for  the 
planning  area  was  completed  in  1997. 
Silvicultural  treatments,  including 
thinning  and  underplanting.  may  speed 
the  development  of  late-successional 
forest  structural  characteristics  and  may 
improve  habitat  conditions  for 
threatened  and  endangered  species, 
including  the  northern  spotted  owl  and 
marbled  murrelet.  Aquatic  restoration 
may  be  accelerated  by  creation  of  in- 
stream  habitat  structures,  riparian 
thinning  to  restore  large  conifers,  and 
improved  road  management,  including 
culvert  replacement.  Additional 
information  on  the  role  of  active 
management  in  restoring  late- 
successional  forest  characteristics  and 
healthy  aquatic  ecosystems  is  available 
in  the  Northwest  Forest  Plan  and 
supporting  documents  and  in  the 
watershed  analysis  and  LSR  Assessment 
for  this  planning  area. 

The  Upper  Siuslaw  LSR  Restoration 
plan  will  address  management  of  the 
approximately  25.000  acres  of  BLM- 
managed  lands  within  LSR  267  in  the 
upper  portion  of  the  Siuslaw  River  fifth- 
field  watershed.  Intermingled  with  these 
federal  lands  are  privately-owned  lands. 


In  preparing  the  EIS.  BLM  will 
identify  and  consider  a  range  of 
management  actions  including 
commercial  and  non-commercial  forest 
thinning,  snag  and  coarse  woody  debris 
creation,  road  decommissioning,  culvert 
replacement,  and  in-stream  habitat 
restoration.  A  No  Action  alternative 
which  would  involve  no  active 
management  will  be  analyzed  in  detail. 
Other  preliminary  alternatives  include: 
Clontinuation  of  the  current  management 
approach;  restoration  limited  to  forest 
plantations  and  road  management,  with 
no  commercial  timber  harvest; 
restoration  focused  on  recovery  of 
threatened  and  endangered  species; 
restoration  that  would  reduce  forest 
stand  densities  as  quickly  as  possible; 
restoration  based  on  multi-entry  and 
multi-trajectory  thinning. 

Preliminary  issues  identified  include: 
—How  would  thinning  affect 
development  of  late-successional 
forest  habitat  characteristics? 
—What  are  the  effects  of  restoration 
activities  on  the  northern  spotted  owl. 
marbled  murrelet.  and  coho  salmon 
habitat? 
—What  level  of  risk  to  existing  late- 
successional  forest  would  result  from 
restoration  activities? 
— How  would  actions  meet  the 

objectives  of  the  Aquatic  Conservation 
Strategy? 
— How  much  new  road  construction 
would  be  needed  to  implement 
restoration  actions? 
— How  would  road  decommissioning 
and  road  management  actions  alter 
public  access  to  BLM  lands? 
— How  would  restoration  actions  affect 
the  presence  and  spread  of  noxious 
weeds? 
—What  would  be  the  economic  effects 

of  restoration  activities? 
—What  would  the  restoration  program 
cost? 

Input  from  the  scoping  process  will  be 
used  to  determine  the  scope  of  the 
analysis,  consistent  with  the 
requirements  of  40  CFR  1501.7  and 
1508.22.  The  scoping  process  includes: 
—Defining  the  scope  of  the  analysis  and 

nature  of  the  decision  to  be  made; 
— identifying  the  issues  for 
consideration  within  the 
environmental  impact  statement; 
— exploring  possible  alternatives; 
— identifying  potential  environmental 

effects; 
— identifying  groups  or  individuals  that 
would  be  in*erested  in  or  affected  by 
the  proposed  plan. 
BLM  is  also  interested  in  suggestions 
from  the  public  about  how  they  would 
like  to  be  involved  in  the  environmental 
analysis  and  decision-making  process. 
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BLM  will  seek  information,  comments, 
and  assistance  frxim  Federal,  State,  and 
local  agencies  and  other  individuals  or 
organizations  interested  in  or  affected 
by  the  proposed  plan. 

In  August  2000,  BLM  mailed 
preliminary  information  to  known 
persons  or  groups  of  interest  in  the  local 
area.  Since  that  time,  BLM  has  also 
solicited  public  participation  through  a 
series  of  public  meetings  and  field  trips 
and  plans  to  hold  more  meetings  and 
field  trips.  BLM  has  also  mailed  a 
periodic  newsletter  about  this  LSR 
Restoration  Project  to  known  persons  or 
groups  of  interest  in  the  local  area.  In 
response  to  these  efforts,  BLM  has 
received  comments  on  the  scope  of  the 
environmental  analysis,  possible 
alternatives,  and  issues  for 
consideration.  BLM  will  use  those 
comments  received  prior  to  this  notice 
together  with  comments  received  in 
response  to  this  notice  in  determining 
the  scope  of  the  analysis. 

The  responsible  official  for  this 
proposal  is:  Steven  Calish,  Field 
Manager,  South  Valley  and  Coast  Range 
Resource  Areas,  Eugene  District,  BLM. 

|ulia  Dougan, 

District  Manager. 

|FR  Doc.  02-25662  Filed  10-8-02;  8:45  am] 

MLUNG  CODE  4310-AG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-93(>-1430-EU;  N-66188] 

Notice  of  Realty  Action:  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Direct  sale  of  Public  Lands  in 

Eureka  County,  Nevada. 

SUMMARY:  I'he  following  described  lands 
near  the  town  of  Eureka,  Eureka  County. 
Nevada,  have  been  examined  and  found 
suitable  for  disposal  by  direct  sale,  at 
the  appraised  fair  market  value,  to 
Homestake  Mining  Company  of  Eureka, 
Nevada.  Authority  for  the  sale  is  in 
Sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21,1976  (43  U.S.C.  1701,1713, 
1719). 

Mount  Diablo  Principal  Meridian,  Nevada 

T.  19N..R.  53E.. 

Sec.  03,  Lots  1-4.  SV2SV2 

Sec.  04,  SE'/.SEV4 

.Sec.  09.  EV2EV2,  WVzNEV*.  EV2NWV4. 

NEV4SWV4.  NWV«SEV4 
Sec.  10.  Lots  1-4,  NVz,  WV2SWV4. 

EV2SEV4.  NWV4SEV4 
Sec.  n.  WV2SWV4 
Sec.  14,  NWV4NWV4 


Sec.  15.  Lots  1-6 
Sec.  16.  NEV4NEV4 

Totaling  1644.94  acres.  - 

The  above-described  lands  are  hereby 
classified  for  disposal  in  accordance 
with  section  7  of  the  Taylor  Grazing  Act, 
43  U.S.C,  315f,  Act  of  June  28,  1934,  as 
amended  and  Executive  Order  6910. 
DATES:  Comments  must  be  submitted 
within  45  days  of  the  date  this  Notice 
is  published  in  the  Federal  Register. 
ADDRESSES:  Bureau  of  Land 
Management,  Battle  Mountain  Field 
Office,  50  Bastian  Road.  Battle 
Mountain,  Nevada  89820. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chuck  Lahr,  Realty  Specialist,  at  the 
above  address  or  at  (775)  635-4000. 
SUPPLEMENTARY  INFORMATION:  This 
parcel  of  land  near  Eureka,  Nevada,  is 
being  offered  by  direct  sale  to 
Homestake  Mining  Company.  The  land 
is  not  required  for  Federal  purposes. 
The  proposed  action  is  consistent  with 
the  objectives,  goals,  and  decisions  of 
the  Shoshone/Eureka  Resource 
Management  Plan. 

The  Uruted  States  will  retain  the 
subsurface  mineral  estate  associated 
with  the  subject  parcel.  The  parcel  is 
currently  utilized  by  Homestake  for 
surface  operations,  including  mining 
and  ore  processing,  at  their  Ruby  Hill 
Mine.  The  parcel  is  covered  in  its 
entirety  by  federal  mining  claims 
controlled  by  Homestake.  The  Ruby  Hill 
Mine  is  an  active  gold  mine.  Surface 
ownership  of  the  subject  parcel  will 
allow  Homestake  to  optimize  mining 
operations  and  better  manage  closure 
and  reclamation  issues  associated  with 
mine  operations.  The  potential  exists  for 
the  discovery  of  additional  locatable 
minerals,  primarily  gold,  on  the  subject 
parcel. 

The  proponent  will  have  30  days  from 
the  date  of  receiving  the  sale  offer  to 
accept  the  offer  and  to  submit  a  deposit 
of  30  percent  of  the  purchase  price  and 
money  for  publication  costs.  The 
purchaser  must  submit  the  rest  of  the 
purchase  price,  within  90  days  from  the 
date  the  sale  offer  is  received.  Payments 
may  be  by  certified  check,  postal  money 
order,  bank  draft,  or  cashier's  check 
made  payable  to  the  U.S.  Department  of 
the  Interior — BLM.  Failure  to  meet 
conditions  established  for  this  sale  will 
void  the  sale  and  any  money  received 
for  the  sale  will  be  forfeited. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1 .  A  right-of-way  for  ditches  and 
canals  constructed  by  authority  of  the 
United  States,  Act  of  August  30,  1890, 
(43  U.S.C.  945); 


2.  All  mineral  deposits  shall  be 
reserved  to  the  United  States,  together 
with  the  right  to  prospect  for.  mine,  and 
remove  such  deposits  under  applicable 
laws  and  regulations  as  the  Secretary'  of 
the  Interior  may  prescribe. 

And  will  be  subject  to: 

1.  Right-of-way  N-48618  for  a  buried 
water  pipeline  held  by  the  County  of 
Eureka. 

2,  All  other  valid  existing  rights. 
Publication  of  this  Notice  in  the 

Federal  Register  segregates  the  subject 
lands  from  all  appropriations  under  the 
public  land  laws,  except  sale  under  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  segregation  will 
terminate  upon  issuance  of  the  patent  or 
270  days  from  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  45  days  from  the  date 
this  Notice  is  published  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Battle  Mountain  Field 
Manager  at  the  above  address.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  timely  filed  objections  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  land  will  not  be  offered  for 
sale  until  at  least  sixty  days  after  the 
date  this  notice  was  published  in  the 
Federal  Register. 

Dated:  August  28.  2002. 
Joshua  Alpert, 

Acting  Assistant  Field  Mana^pr. 
Xonnmewahle  Rt^sourrcs. 
|FR  Doc.  02-25661  Kilnd  l()-«-02:  8:45  am) 
BILLING  CODE  431(MK-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

agency:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0136). 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
is  titled  "30  CFR  part  206.  Subpart  C. 
Federal  Oil  Valuation'. 
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DATES:  Submit  vvritttui  comrntrnts  on  nr 
hcfort!  U«!(:fmb«r  9.  2U02 
ADDRESSES:  Suhinit  writtt-n  ( onuiuuils 
to  Sharron  I.  Cicbhardt.  Kemilatorv 
Specialist.  Minerals  Manam-mfiit 
Servio'.  MiniTals  Rfvonut-  Mana^itirnnit. 
P  n.  Box  25165.  MS  J20B2,  Denver, 
Colorado  80225,  If  you  use  an  overnight 
courier  service,  our  courier  address  is 
Buildins  H5.  Room  A-614.  Denver 
Federal  Center.  Denver.  Colorado  80225 
You  mav  also  e-mail  your  comments  to 
us  at  mrm  cnmnwnts'Gimms  fiov  include 
the  title  of  the  information  colUH:tion 
and  the  OMB  control  number  in  the 
"Attention"  line  of  your  comment.  Also 
include  voiir  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encrvptif)n. 
If  you  do  not  re<:eive  a  confirmation  we 
have  received  your  e-mail,  contact  Ms 
G«»bhardt  at  (303)  231-3211. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt.  telephone  (303) 
231-3211.  FAX  (303)  231-3385  ore- 
mail  sharTon.gebhardt@mms.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Part  20H.  Subpart  C, 
Federal  Oil  Valuation 

OMB  Control  Sumber  1010-0136. 

Abstmrt  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 


lands  and  the  Outer  Clontinental  Shelf 
(OCS)  The  .Secretary  of  the  Interior  is 
responsible  for  managing  the  production 
of  minerals  from  Federal  and  Indian 
lands  and  the  OCS,  collecting  royalties 
from  lessees  wh(J  produce  minerals,  and 
distributing  the  funds  collected  in 
accordance  with  applicable  laws.  MMS 
assists  the  Secretary  in  performing  the 
royalty  management  functions. 

Section  101(a)  of  the  Federal  Oil  and 
Cias  Royalty  Management  Act  of  1982 
(FOC.RMA).  as  amended,  requires  that 
the  .Secretary  "establish  a 
comprehensive  inspection,  collection, 
and  fiscal  and  prf)duction  accounting 
and  auditing  system  to  provide  the 
capability  to  acc:urately  determine  nil 
and  gas  royalties,  interest,  fines, 
penalties,  fees,  deposits,  and  other 
payments  owed,  and  collect  and 
account  for  such  amounts  in  a  timely 
manner  '  In  order  to  accomplish  these 
tasks,  MMS  developed  valuation 
regulations  for  Federal  leases  at  30  CFR 
part  206,  subpart  C.  Market  value  is  a 
basic  principle  underlying  royalty 
valuation  Consequently,  these 
regulations  include  methods  to  capture 
the  true  market  value  of  crude  oil 
produced  from  Federal  leases,  both 
onshore  and  offshore. 

When  a  company  or  an  individual 
enters  into  a  lease  to  explore,  develop. 
produce,  and  dispose  of  minerals  from 


F'ederal  or  Indian  lands,  that  company 
or  individual  agrees  to  pay  the  lessor  a 
share  (royalty)  of  the  value  received 
from  production  from  the  leased  lands. 
The  lease  creates  a  business  relationship 
between  the  lessor  and  the  lessee.  The 
lessee  is  required  to  report  various  kinds 
of  information  to  the  lessor  relative  to 
the  disposition  of  the  leased  minerals. 
Such  information  is  similar  to  data 
reported  to  private  and  public  mineral 
interest  owners  and  is  generally 
available  within  the  records  of  the 
lessee  or  others  involved  in  developing, 
transporting,  processing,  purchasing,  or 
selling  of  such  minerals.  The 
information  collected  includes  data 
necessary  to  assure  that  the  royalties  are 
paid  appropriately.  The  valuation 
regulations  at  30  CFR  part  206.  subpart 
C,  require  companies  to  collect  and/or 
submit  information  used  to  value  their 
Federal  oil. 

Frequency:  Annually. 

Estimated  Number  and  Description  of 
Respondents:  61  Federal  lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
annual  reporting  burden  for  this 
information  collection  is  12,431  hours. 
At  an  hourly  rate  of  $50.  we  estimate  the 
total  annual  cost  to  industry  is 
$621,550.  See  the  table  below  for  a 
breakdown  of  the  burden  by  CFR 
section  and  paragraph. 


30  CFR  206  section 


Reporting  requirements 


Burden  hours  per  response 


Annual 
numt)er  of 
responses 


Annual  bur- 
den hours 


206  103(a).  (b),  (c)  &  (e)  Calculate  value  ot  oil  not  solid  at  arm's-length 


206  107(a) 

206  110(b).  (c)and  (e) 


206  111(g).  (k)and(l) 


206  112(b)  and  (f) 


Obtain  MMS  approval  for  tendenng  program 

Obtain  MMS  approval  for  alternative  valuation  method- 
ology 

Obtain  MMS  approval  to  use  value  determined  at  re- 
finery 

Request  a  value  determination  from  MMS 

Propose  transportation  cosi  allocation  method  to  MMS 
when  transporting  more  than  one  liquid  product 
under  an  arm  s- length  contraci 

Propose  transportation  cost  allocation  method  to  MMS 
when  transporting  gaseous  and  liquid  products 
under  an  arm  s-lenglh  contract 

You  must  obtain  MMS  approval  before  claiming  a 
transportation  factor  in  excess  of  50  percent  of  the 
base  pnce  of  the  product 

Propose  change  of  depreciation  mettKX)  for  non-arm  s- 
length  transportation  allowances  to  MMS 

Propose  transportation  cost  allocation  method  to  MMS 
when  transporting  more  tharr  one  liquid  product 
under  a  non-arm's-length  contraci 

Propose  transportation  cost  allocatjon  method  to  MMS 
when  transporting  gaeous  and  liquid  product  under 
a  non-arm  s-length  contraci 
Request  MMS  approval  for  location/quality  adjustment 

under  non-arms-length  exchange  agreements 
Request  MMS  tor  location/quality  adjustment  when  In- 
formation IS  not  availatiie. 


Category  1  =222  50' 
Category  2=  116  00^ 
Category  3  =  31  253 

400  

400  

330   

330   

330   

330   

330   

330   

330   

330   

330  

330  


13 
4 

28 
2 
2 


2.892 
464 
875 
800 
800 

330 

2.640 
330 


330 

330 

330 

330 

330 

330 
1.320 
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II 


30  CFR  206  section 


Total 


Reporting  requirements 


Burden  hours  per  response 


Annual 
numtjer  of 
responses 


Annual  bur- 
den flours 


61 


12,431 


<  Category  1  lessees  are  companies  with  over  30  million  ban-els  of  domestlce  production 

2  Category  2  lessees  are  companies  with  between  10  and  30  million  barrels  of  annual  domestic  production. 

3  Category  3  lessees  are  companies  with  less  than  10  million  barrels  of  annual  domestic  production. 

I 


MMS  is  requesting  OMB's  approval  to 
continue  to  collect  this  information.  Not 
collecting  the  information  would  limit 
the  Secretary's  ability  to  discharge  his/ 
her  duties  and  may  also  result  in  loss  of 
royalty  payments.  Proprietary 
information  submitted  is  protected,  and 
there  are  no  questions  of  a  sensitive 
nature  included  in  this  information 
collection. 

Estimated  Annual  Reportingand 
Recordkeeping  "Non-hour  Cost" 
Burden:  We  have  identified  no  "non- 
I  hour"  cost  burdens. 

Comment.  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Before  submitting  an  ICR  to  OMB,  PRA 
Section  3506(c)(2)(A)  requires  each 
agency"*   *  *  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information  *  *  *."  Agencies  must 
specifically  solicit  comments  to:  (a) 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  reqtiires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  burden  to  respondents 
or  recordkeepers  resulting  from  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  shoiild  comment 
.  ,  and  provide  your  total  capital  and 

startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(8),  and  the 


period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1,  1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  biu-den.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request  and  the  ICR  will  also  be 
posted  on  our  Web  site  at  http:// 
www.mrm.mms.gov/Laws_R_D/ 
FRNotices/FRlnfOoll.htm . 

Public  Comment  Policy:  We  will  post 
all  comments  in  response  to  this  notice 
on  our  Web  site  at  http:// 
www.mrm.mms.gov/Laws_R_D/ 
FRNotices/FRInfColl.htm.  We  will  also 
make  copies  of  the  comments  available 
for  public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  we  withhold 
their  home  address  from  the  public 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  request  that  we  withhold, 
your  name  and/or  address,  state  this 
prominently  at  the  begiiming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer.  Jo  Ann  Lauterbach, 
(202) 208-7744. 


Dated:  October  2,  2002. 
Lucy  Querques  Denett, 

Associate  Dimctor for  Minfrals  Revfnun 

Managnment. 

[FR  Doc.  02-2570.5  Filed  lO-B-02:  bAS  ami 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Request  for  Nominations  for  Public 
Members  to  tlie  Royalty  Policy 
Committee  of  tfie  Minerals 
Management  Advisory  Board 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior, 

ACTION:  Request  for  nomination. 


SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  has 
established  a  Royalty  Policy  Committee 
(RPC),  on  the  Minerals  Management 
Advisory  Board,  to  provide  advice  on 
the  Department's  management  of 
Federal  and  Indian  minerals  leases, 
revenues,  and  other  minerals  related 
policies,  RPC  membership  includes 
representatives  from  States,  Indian 
Tribes  and  allottee  organizations, 
minerals  industry  associations,  other 
governmental  agencies,  and  the 
interested  public.  Members  serve  2-year 
terms  without  pay  but  will  be 
reimbursed  for  travel  expenses  incurred 
when  attending  official  RPC  meetings. 
Reimbursements  will  be  calculated  in 
accordance  with  the  Federal  travel 
regulations  as  implemented  by  the 
Department.  The  RPC  currently  has  one 
vacant  public  position  and  another  due 
to  expire  at  the  beginning  of  next  year. 
The  Director,  MMS,  is  requesting 
nominations  to  complete  the  RPC's 
public  membership  that  allows  up  to 
four  representatives.  These  nominations 
may  originate  from  State  and  local 
governments,  imiversities.  other  public 
organizations  or  individuals,  and  may 
include  self-nominations.  Nominees 
should  have  knowledge  of  the  mineral 
and  energy  industry  to  assure  sound 
representation  of  the  public  interest. 
The  nomination  package  must  include  a 
nomination  letter  from  an  interested 
organization,  or  a  self-nomination  letter 
from  an  individual,  outlining  the 
candidate's  qualifications  including  an 
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updated  biography  with  mailing  and 
email  addresses  All  nomination 
packages  received  will  be  subject  to  the 
Department's  diversity  policies 
DATES:  Submit  nominations  on  or  before 
lanuarv  31.  2003 

ADDRESSES:  Submit  nominations  to  Gary 
Fields.  Minerals  Revenue  Management, 
MMS.  P  O  Box  25165.  MS  300B3. 
Denver.  CO  80225-0165.  telephone 
number  (303)  231-3102,  fax  number 
(303)  231-3780.  e-mail: 
gary  {ields'amms  gov 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Fields.  Minerals  Revenue  Management. 
MMS.  P.O   Box  25165.  MS  300B3, 
Denver.  CO  00225-0165.  telephone 
number  (303)  231-3102.  fax  number 
(303)231-3780 

SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  Committee 
meetings  will  be  published  in  the 
Federal  Register  and  posted  on  the 
Internet  at  httpJ/v^-wv.-.rmp. mms.gov/ 
Laws _R_D/ RoyPC.htm  Meetings  are 
open  to  the  public  without  advanced 
registration  on  a  space  available  basis 
The  public  may  make  statements  during 
the  meetings,  to  the  extent  time  permits, 
and  file  written  statements  with  the 
Committee  for  its  consideration  Copies 
of  these  written  statements  should  be 
submitted  to  Gary  Fields. 

Committee  meetings  are  conducted 
under  the  authority  of  the  Federal 
Advisory  Committee  Act,  Pub   L.  92- 
463.  5  use  appendix  1.  and  Office  of 
Management  and  Budget  Circular  No. 
A-63.  revised 

Dated.  October  2.  2002 
Lucy  Querques  Denett, 
Associatf  Dirfi  tor  for  MintTah  Revenue 
Manai(fmfnt 
|FR  Uoc  02-2.T7CM  Filed  10-8-02.  8;45  ami 

BRUNG  COOe  4310-Mn-f> 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Information  Quality  Guidelines 
Pursuant  to  Section  515  of  ttie 
Treasury  and  General  Government 
Appropriations  Act  for  Rscal  Year 
2001 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 

ACTION:  Notice  of  availability  of  final 
Information  Quality  Guidelines. 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  issued  guidelines  in 
the  Federal  Register  on  February  22, 
2002  (67  PR  8452),  that  directed  Federal 
agencies  to  issue  and  implement 
guidelines  to  ensure  and  maximize  the 


quality,  objectivity,  utility,  and  integrity 
of  Government  information 
disseminated  to  the  public.  In 
compliance  with  OMB's  guidelines. 
MMS  announces  the  availability  of  its 
final  Information  Quality  Guidelines  on 
its  Web  site. 

ADDRESSES:  You  may  access  MMS's 
Information  Quality  Guidelines  on  its 
Web  site  at:  bttp://www.mms.gov/ 
cjualitvinfo.  Our  mailing  address  is: 
Department  of  the  Interior,  Minerals 
Management  Service,  (Attn:  AD/PMI). 
Mail  Stop  4230.  1849  C  Street,  NW.. 
Washington,  DC:  20240. 
FOR  FURTHER  INFOHMATKJN:  Jo  Ann 
Lauterbach.  Office  of  Policy  and 
Management  Improvement;  telephone 
(202) 208-7744;  Fax  (202) 208-4891;  e- 
mail:  [o.Ann.Lauterbach@mms.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
5 1 5  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-554) 
directed  OMB  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies  '■  OMB  complied  by  issuing 
guidelines  that  directed  each  Federal 
agency  to:  (a)  Issue  its  own  guidelines; 
(b)  establish  administrative  mechanisms 
allowing  affected  persons  to  seek  and 
obtain  correction  of  information  that 
does  not  comply  with  OMBs  515 
guidelines;  and  (c)  report  periodically  to 
the  Director  of  OMB  on  the  number  and 
nature  of  complaints  received  by  the 
agency  regarding  the  accuracy  of 
information  disseminated  by  the  agency 
and  how  such  complaints  were  handled 
by  the  agency. 

In  compliance  with  OMB's  directives, 
the  Department  of  the  Interior  (DOI) 
issued  draft  Information  Quality 
Guidelines  in  the  Federal  Register  on 
May  24.  2002  (65  FR  26642).  that 
instructed  each  bureau  to  prepare  its 
own  guidelines.  In  response  to  DOI's 
Federal  Register  Notice,  MMS 
developed  and  issued  draft  guidelines 
for  comment  on  its  Web  site  on  August 
1.  2002.  We  received  comments  from 
one  private  organization.  We  considered 
their  comments,  and  where  applicable 
or  appropriate,  we  incorporated  them 
into  our  final  guidelines. 

We  have  now  finalized  our  guidelines 
and  posted  them  on  our  Web  site.  These 
guidelines  are  a  living  document  and 
may  be  revised  periodically  to  reflect 
changes  in  DOI's  or  MMS's  policy,  or  as 
best  practices  emerge,  about  how  best  to 
address,  ensure,  and  maximize 
information  quality.  MMS  welcomes 


comments  on  these  guidelines  at  any 
time  and  will  consider  those  comments 
in  anv  future  revisions. 
Dated:  October  1.2002. 
Walter  D.  Cruickshank. 
Acting  Director.  Minerals  Management 
Sen'ice. 
IFR  Doc.  02-25690  Filed  10-8-02;  8:45  am] 

BILUNG  COOE  4310-«IR-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Central  Valley  Pro|ect  Improvement 
Act,  Water  Management  Plans 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  availability. 


SUMMARY:  The  following  Water 
Management  Plans  are  available  for 
review: 

•  Colusa  County  Water  District 

•  Westlands  Water  District 

To  meet  the  requirements  of  the 
Central  Valley  Project  Improvement  Act 
of  1992  (CVPIA)  and  the  Reclamation 
Reform  Act  of  1982,  the  Bureau  of 
Reclamation  (Reclamation)  developed 
and  published  the  Criteria  for 
Evaluating  Water  Management  Plans 
(Criteria). 

Note:  For  the  purpose  of  this 
announcement.  Water  Management  Plans 
(Plans)  are  considered  the  same  as  Water 
Conservation  Plans.  The  above  entities  have 
developed  a  Plan,  which  Reclamation  has 
evaluated  and  preliminarily  determined  to 
meet  the  requirements  of  these  Criteria. 
Reclamation  is  publishing  this  notice  in 
order  to  allow  the  public  to  comment  on  the 
preliminary  determinations.  Public  comment 
to  Reclamation's  preliminary  [i.e.,  draft) 
determination  is  invited  at  this  lime. 

DATES:  All  public  comments  must  be 
received  by  November  8.  2002. 
ADDRESSES:  Please  mail  comments  to 
Bryce  White,  Bureau  of  Reclamation, 
2800  Cottage  Way,  Sacramento, 
California  95825,  or  contact  at  916-978- 
5208  (TDD  978-5608),  or  e-mail  at 
bwhite@mp.  usbr.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

be  placed  on  a  mailing  list  for  any 
subsequent  information,  please  contact 
Bryce  White  at  the  e-mail  address  or 
telephone  number  above. 
SUPPLEMENTARY  INFORMATION:  We  are 
inviting  the  public  to  comment  on  our 
preliminary  (i.e.,  draft)  determination  of 
Plan  adequacy.  Section  3405(e)  of  the 
CVPLA  (Title  34  Public  Law  102-575) 
requires  the  "Secretary  of  the  Interior  to 
establish  and  administer  an  office  on 
Central  Valley  Project  water 
conservation  best  management  practices 
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that  shall  *   •   *  develop  criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contractors,  including  those  plans 
required  by  section  210  of  the 
Reclamation  Refonn  Act  of  1982."  Also, 
according  to  section  3405(e)(1),  these 
criteria  must  be  developed  "  *   *   *  with 
the  purpose  of  promoting  the  highest 
level  of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-effective  technology 
and  best  management  practices."  These 
criteria  state  that  all  parties 
(Contractors)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  industrial  contracts  over 
2,000  acre-feet  and  agricultvj^ 
contracts  over  2,000  irrigable  acres) 
must  prepare  Plans  that  contain  the 
following  information: 

1 .  Description  of  the  District 

2.  Inventory  of  Water  Resources 

3.  Best  Management  Practices  (BMPs) 
for  Agricultural  Contractors 

4.  BMPs  for  Urban  Contractors 

5.  Plan  Implementation 

6.  Exemption  Process 

7.  Regional  Criteria 

8.  Five- Year  Revisions 

Reclamation  will  evaluate  Plans  based 
on  these  criteria.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  public  disclosure, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  a  respondent's  identity  from 
public  disclosure,  as  allowable  by  law. 
If  you  wish  iis  to  withhold  your  name 
and/ or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entity. 

A  copy  of  these  Plans  will  be 
available  for  review  at  Reclamation's 
Mid-Pacific  Regional  Office  located  in 
Sacramento,  California,  and  the  local 
Area  Office.  If  you  wish  to  review  a 
copy  of  these  Plans,  please  contact  Mr. 
White  at  the  email  address  or  telephone 
number  above. 

Dated:  Septemtwr  30,  2002. 
Donna  E.  Tegelman, 

Regional  Resources  Manager,  Mid-Pacific 
Region. 

(FR  Doc.  02-25652  Filed  10-»-^)2:  8:45  am) 

MUMO  COOe  431»-MM-P 


INTERNATIONAL  TRADE 
COMMISSION 


Agency  Form  Submitted  for  OMB 
Review 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Proposed  collection:  comment 

request. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35),  the  Commission 
has  submitted  an  emergency  request  for 
approval  of  questionnaires  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review.  The  Commission  has  requested 
OMB  approval  by  October  25,  2002. 
EFFECTIVE  DATE:  October  3,  2002. 

Purpose  of  Information  Collection: 
The  forms  are  for  use  by  the 
Commission  in  connection  with 
investigation  No.  332-445,  Conditions 
of  Competition  in  the  U.S.  Market  for 
Wood  Structiiral  Building  Components, 
instituted  under  the  authority  of  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)).  This  investigation  was 
requested  by  the  Senate  Committee  on 
Finance.  The  Commission  expects  to 
deliver  the  results  of  its  investigation  to 
the  Committee  by  April  30,  2003. 

Summary  of  Proposal 

(1)  Number  of  forms  submitted:  two. 

(2)  Title  of  form:  Conditions  of 
Competition  in  the  U.S.  Market  for 
Wood  Structural  Building 
Components — Questionnaires  for  U.S. 
Producers  and  Purchasers. 

(3)  Type  of  request:  new. 

(4)  Frequency  of  use:  Producer  and 
Purchaser  questioimaire,  single  data 
gathering,  scheduled  for  November  1- 
December  6,  2002. 

(5)  Description  of  respondents:  U.S. 
firms  which  produce  or  purchase  wood 
structural  building  components. 

(6)  Estimated  number  of  respondents: 
339  (Producer  questionnaire),  325 
(Purchaser  questionnaire). 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  5,312. 

(8)  Information  obtained  from  the 
form  that  qualifies  as  confidential 
business  information  will  be  so  treated 
by  the  Commission  and  not  disclosed  in 
a  manner  that  would  reveal  the 
individual  operations  of  a  firm. 

Additional  Information  or  Comment: 
Copies  of  the  forms  and  supporting 
documents  may  be  obtained  from  Alfred 
Forstall  (USITC,  telephone  no.  (202) 
205-3443).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  10102  (Docket  Library), 


Washington,  DC  20503,  Attention:  Desk 
Officer  for  International  Trade 
Commission.  All  comments  should  be 
specific,  indicating  which  part  of  the 
questionnaire  is  objectionable, 
describing  the  concern  in  detail,  and 
including  specific  suggested  revisions  or 
language  changes.  Copies  of  any 
comments  should  be  provided  to  Robert 
Rogowsky,  Director,  Office  of 
Operations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 

Dates:  To  be  assured  of  consideration, 
written  comments  must  be  submitted  to 
OMB  and  to  the  Commission  by  October 
21,  2002.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
our  TTD  terminal  (telephone  no.  202- 
205-1810).  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
( h  ttp  .11  www.  usitc.gov) . 

By  order  of  the  Commission. 

Issued:  October  4,  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission 
[FR  Doc.  02-25708  Filed  10-8-02;  8:45  ami 
BILUNG  COOe  7020-03-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
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Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  18,  2002. 

interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 


shown  below,  not  later  than  October  18. 

2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 

Appendix 

[Petitions  instituted  on  9/9/2002] 


Constitution  Avenue,  NW.,  Washington, 
DC.  20210. 

Signed  at  Washington,  DC.  this  9th  day  of 
.September,  2002. 
Edward  A.  Tomchick. 

Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


Subject  firm  (petitioners) 


42,069      Aerus 


LLC  (Co)  Piney  Flats 


Location 


Date  of  peti- 
tion 


Product(s) 


IN 


42.070 
42,071 
42.072 
42,073 
42.074 
42,075 

42076 
42.077 
42,078 
42.079 
42,080 
42,081 
42.082 
42.083 
42.084 
42,085 
42,086 
42,087 
42.088 

42,089 

42,090 

42,091 

42,092 

42.093 

42.094 

42,095 

42,096 

42,097 

42.098 

42.099 

42.100 

42,101 

42.102 

42.103 

42,104 

42,105 

42,106 

42,107 

42,108 


Athens  Products  (Co  )    Athens,  TN  . 

Marconi  (Co  )  Toccoa.  GA 

Federal  Mogul  Corporation  (Co  )  |  Brighton,  MA 

Wilson  Sporting  Goods  (Co  ) 

Gerson  and  Gerson  (Co  )    

LaCrosse  Footwear  (Co  i     


Tullahoma.  TN 
Middlesex.  NC 
Hillsboro,  Wl     . 


Weyerhaeuser  (Co  )      Albany,  OR       . 

Bi|ur  Lubncating  Corp  (Co  )  Bennington,  VT 

Amencal  Corporation  (Co  )  Goldsboro  NC 

Natwrs  Alaska  Dnlling  (Co  ) Anchorage,  AK 

Johnstown  Knitting  Mill  (Co  )  Johnstown,  NY 


Nordic  Gear  (Co  )  

Nordic  Gear  (Co  )         

Bausch  and  Lomb  (Co  )  

Laurel  Mould  inc  (Wkrs) 

Sterling  Dula  Architectur  (Wkrs)  

Potlatch  (Wkrs) 

Milwaukee  Electnc  Tool  (Wkrs)  <  BrooWieW.  Wl  .., 

Lucent  (Wkrs)  Mount  Olive.  N J 


Millersburg,  PA  . 
Newport,  PA  .., 
Rochester  NY  .. 
Greensburg,  PA 

Erie,  PA       

Warren,  AR      .  .. 


U  S   Manulactunng  Corp   (Wkrs)  

Ames  Tnje  Temper  (USWA)       

George  Fisher  Foundry  (Wkrs)  

JTM  Group  (Wkrs)  

Ames  True  Temper  (Wkrs)        

Spectrum  Control  Inc   (Wkrs)      

KT  Mokj  and  Mfg  (Co  )        

Ralph  Lauren  Womenswear  (Co.)  ... 
Jones  Apparel  Group  USA  (Wkrs)   .. 

Pliant  Sotutions  (PACE)  

Agilent  Technologies  (Wkrs) 

Savane  International  (Wkrs) 

Carmet  Co  (Wkrs)  

Northern  Engraving  (Wkrs) 

Kodak  Potychrome  Graphics  (Wkrs) 

Motor  Products  (Wkrs)  

Hershey  Food  (Wkrs)  

Pyramid  Industnes  (Wkrs)  «... 

Bath  Unlimited,  Inc  (Wkrs)  

Harvard  Industnes  (UAW)  


Bad  Axe,  Ml   

Parkerstxjrg.  WV 
Holly   Ml 
Jamestown,  NY  .. 

Kane.  PA  

Ene,  PA    

Woodstock,  IL 

Carlstadt,  NJ  

El  Paso,  TX    

Fort  Edward,  NY 

Everett,  WA  

El  Paso.  TX    

DurKan,  SC    

Lansing,  lA     

Holyoke,  MA  

Barberton,  OH  ... 
Pennsburg,  PA  ., 
Ene,  PA 

Passaic,  NJ    

Jackson,  Ml 


09/03/2002 

08/09/2002 

08/15/2002 

08/21/2002 

08/15/2002  , 

08/08/2002 

08/06/2002 

08/27/2002 
08/20/2002 
08/19/2002 
08/20/2002 
08/20/2002 
08/28/2002 
08/28/2002 
09/03/2002 
08/22/2002 
03/11/2002 
08/01/2002 
06/19/2002 
08/22/2002 

08/06/2002 
08/26/2002 
08/16/2002 
08/11/2002 
06/03/2002 
08/15/2002 
08/18/2002 
Oa/26/2002 
08/21/2002 
08/28/2002 
08/17/2002 
08/02/2002 
08/21/2002 
08/15/2002 
08/09/2002 
08/14/2002 
08/21/2002 
06/21/2002 
08/28/2002 
10/23/2001 


Handheld     Vacuum     Power     Nozzle 

Wands. 
Hemnetic  Stators  and  Rotors. 
Connectkjn  Equipment. 
Friction  Products,  Automotive  Brakes. 
GoH  Clubs. 

Infants'  Toddlers'  and  Girts'  Dresses. 
Neoprene    Waders,    Nylon    Waders, 

PAC  Boots. 
Tree  Harvesting. 
Centralized  Lubricating  Systems. 
Knitted  Sheer  Hosiery 
Oil  Exploration. 

T-Shirts,  Sweatshirts,  Underwear,  etc. 
Sewn  Fleece  Accessories. 
Sewn  Fleece  Accessories. 
Contact  Lenses. 
Moulds  for  Glass  Industry. 
Metal  Railings. 
Lumber 
Tools 
Wireless     Base     Stations     for     Cell 

Phones. 
Automotive  Parts 
Shovels,  Rakes,  Hoes,  Pitchforks. 
MokJ  Lines,  Core  Machines,  Grinders. 
Plastk:  Injectkjn  MokJs 
Wooden  Handles. 
AC  Power  Distribution  Unit 
Plastic  Injection  Mokls 
Women's  Sportswear 
Ladies  Suits,  Pants,  and  Jackets. 
Printed  Pattem  Vinyl 
Digital  Analyzers. 
Fabric  Cutting. 
1  Spray  Nozzles,  Drill  Bits,  Saw  Blades. 
i  Decorative  Metals  and  Plastics. 
Lithographk;  Printing  Plates. 
Magnet  DC  Motors. 
Chocolate. 

Plastk:  Conduit,  Plastic  Waterpipes. 
Shower  Heads,  Flappers,  Balteocks. 
Automotive  Cooling  Fans. 


!FR  tkx;   02-2566«  Filed  lO-H-OJ.  H  4.t  rtinl 
BHJJNG  COOC  4S10-^(M< 


DEPARTMENT  OF  LABOR 

Employmwit  and  Training 
Administration 

InvMtigationa  Regarding  Cartlfications 
of  Eiigibility  To  Apply  for  Wortcar 
Adjustmant  Asaiatanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
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determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 


Assistance,  at  the  address  shown  below. 
not  later  than  October  18,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  18, 
2002, 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 

APPENDIX 
[Petitkjns  Instituted  On  09/03/2002] 


the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  Cs, 
Department  of  Labor,  Room  C-5311 ,  200 
Constitution  Avenue,  NW,,  Washington, 
DC  20210. 

Signed  at  Washington.  DC  this  .Ird  da\  nf 
September,  2002. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 


42,036 
42,037 
42,038 

42,039 
42,040 
42.041 
42,042 
42,043 
42,044 
42,045 
42,046 
42,047 
42,048 
42,049 
42,050 
42,051 
42,052 
42,053 
42,054 
42,055 
42,056 

42,057 
42,058 
42,059 
42,060 
42,061 
42.062 
42,063 
42,064 
42,065 
42,066 
42,067 
42,068 


Location 


Date  of  peti- 
tion 


Product(s) 


EDS  Corp  (Wrks)  

Black  Diamond  Equipment  (Comp) 
Coming,  Inc.  (Comp) 

Wisconsin  Pattem  Co  (Wrks) 

Lockheed  Martin  (Wr1<s)  

Mo-Tech  Corp  (Writs) 

Plastic  Products  Co.,  Inc  (Wrte)  ... 

Eureka  Co.  (The)  (Wrks) 

Siemens  VDO  Automotive  (UAW) 
Regal  Manufacturing,  Inc.  (UNITE) 

B-W  Specialty  Mfg.  (Wrks)  

Holloway  Sportswear  (Comp)  

Fashion  Tanning  Co,  Inc  (UNITE) 

Boeing  Co  (The)  (Wrks)  

CommScope,  Inc.  (Comp) 

Citation  Corp  (Wrks) 

Forem  USA  (Wrks) 

Arnold  Tool  and  Die  (Comp)  

Treesource  (Wrks) 

Plymouth,  Inc,  (Wrks) 

Kadant  Black  Clawson  (Wrks)  

International  Ceramk:  (Comp)  

MDN,  Inc  T/A  Crosswire  (Comp)  ... 

Isaac  Hazan  and  Co.  (Wrks) 

United  Sweater  Mills  Corp  (Comp) 

Metropolitan  Steel  Ind.  (Wrks)  

Sam  Fashk>n  Inc  (Wrks)  

Acco  Chain  and  Lifting  (USWA) 

SMTC  Manufacturing  Corp  (Comp) 

Cray,  Inc.  (Wrks)  

Leathenworks,  LLC  (UAW)  

Huntsman  Petrochemicals  (Wrks)  .. 
Motorola,  SPS  (Wrks)  - 


Fairtxjm,  OH 

Salt  Lake  City,  UT 
Concord,  NC 

Racine,  Wl  

Tulsa,  OK  

Oakdale.  MN  

Moline,  IL 

El  Paso,  TX  

Lima,  OH  

New  Yoric,  NY 

Seattle,  WA  

Olla,  LA 

Glovesville,  NY  

Tulsa,  OK  

Catawba,  NC  

Milwaukee,  Wl  

Spartts,  NV  

Council  Bluffs,  I A  .. 

Tacoma,  WA 

Radford,  VA 

Mason,  OH  


Demotte,  IN  

Bellmawr,  NJ  

Secaucus,  NJ  

Jersey  City,  NJ  

Sinking  Springs,  PA 
North  Bergen,  NJ  ... 

Yori<,  PA  

Austin,  TX  

Chippewa  Falls,  Wl  . 

Detroit,  Ml  

Odessa,  TX  

Chandler.  AZ  


08/19/2002 
08/15/2002 
08/12/2002 

08/12/2002 
08/19/2002 
08/20/2002 
08/20/2002 
08/02/2002 
08/21/2002 
08/21/2002 
08/12/2002 
08/15/2002 
08/12/2002 
07/17/2002 
08/19/2002 
08/15/2002 
08/15/2002 
08/16/2002 
08/21/2002 
07/18/2002 
07/30/2002 

08/02/2002 
08/23/2002 
08/22/2002 
08/20/2002 
08/20/2002 
08/15/2002 
08/15/2002 
08/16/2002 
08/06/2002 
08/19/2002 
02/13/2002 
08/16/2002 


Information  technology 

Rock  climbing  equipment. 

Single  mode  optical  fiber,  canes, 
blanks. 

Core  boxes. 

Letter  sorting — mail  sorter. 

Injection  molds. 

Microwave  ovens. 

Upright  and  canister  vacuum  cleaners 

Manifolds  and  induction  modules 

Women's  apparel. 

Wood  cores. 

Cutting  athletic  wear  patterns 

Embossed  and  colored  leather 

Commercial  plane  components 

Coaxial  and  fiber  optic  cable  products 

Steel  forged  parts. 

Filters,  duplexes,  amplifiers,  etc. 

Cast  iron  plates  and  shafts 

Lumtjer. 

School  and  paper  products. 

Paper  recycling  machinery,  paper 
screens. 

Brick  refractory. 

Wire  cloth  fabricated  parts 

Jackets,  pants,  skirts,  blouses 

Ladies  sweaters. 

Beams,  columns,  girders  and  trusses. 

Ladies  coats. 

Chains. 

Computer  printed  circuit  boards. 

Sell  computer  products 

Leather  seat  covers. 

Polymer  plastics  and  ethylene  liquid. 

Semiconductors,  IC's  micro- 

processors. 


(FR  Doc.  02-25665  Filed  10-8-02;  8:45  am] 
BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Requeat 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden. 


conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2KA)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 


properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  "Provider 
Enrollment  Form"  (OWCP-1168).  A 
copy  of  the  proposed  information 
collection  request  cem  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
December  9,  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
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Ave.,  NVV..  Room  S-3201.  Washington. 
DC  20210.  telephone  (202)  69J-03.39. 
fax  (202)  693-1451.  Email 
pforkel@fenix2  dol-esa  gov  Plea.se  use 
onlv  one  method  of  transmission  for 
comments  (mail,  fax.  or  Email) 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Workers"  Compensation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act; 
the  Black  Lung  Benefits  Act,  the  Energy 
Employees  Occupational  Illness 
Compensation  Act,  and  the  Longshore 
and  Harbor  Workers  Compensation  Act. 
These  programs  pay  for  medical  services 
rendered  for  the  diagnosis  and  treatment 
of  injured  workers  for  conditions 
compensable  under  the  Acts.  The 
Provider  Enrollment  Form  (OWCP- 
1168)  is  currently  used  in  the  Black 
Lung  and  Energy  programs  to  obtain 
profile  information  on  medical 
providers  which  is  necessary  to  process 
payments,  apply  fee  schedules,  and 
conduct  checks  to  identify  duplicate 
and  other  erroneous  billing  This 
information  collection  is  currently 
approved  for  use  through  February 
2005 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utilitv  and 
clanty  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  autcjmated. 
electronic,  mechanical,  or  other 
technological  colle<:tion  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submissions 
of  responses. 

ni.  Current  Actions 

The  Department  of  Labor  seeks  to 
expand  the  use  of  the  OWCP  1 168  to 
two  additional  programs,  the  Division  of 
Longshore  and  Harbor  Workers 
Compensation  and  the  Division  of 
Federal  Employees'  Compensation,  as 
part  of  the  development  of  a  Centralized 
Medical  Bill  System  for  the  processing 


of  medical  bills  in  each  of  OWCP's  four 
programs.  This  centralization  will  result 
in  an  increase  in  efficiency  of 
processing  medical  bills,  reduction  of 
administrative  costs,  and  improvement 
of  the  efficiency  of  benefits  and  service 
provision.  This  collection  request  seeks 
approval  of  revisions  to  the  current  form 
to  accommodate  its  use  by  The  Division 
of  Federal  Employees'  Compensation 
and  the  Division  of  Longshore  and 
Harbor  Worker's  Compensation.  In 
addition,  this  revision  will  facilitate  the 
centralization  of  bill  processing  for  all 
four  programs  under  a  Federal 
contractor.  Providers  must  be  enrolled 
in  the  new  system  prior  to 
implementation  to  ensure  the  continuity 
of  services  to  both  the  claimant  and 
provider  communities. 

Tvpe  of  Review:  Revision. 

Agency:  Employment  Standards 
Administration. 

Title:  Provider  Enrollment  Form. 

OMB  Number:  1215-0137. 

Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents/Responses:  20.100. 

Frequency:  On  occasion. 

Estimated  Total  Burden  Hours:  2.497. 

Total  Burden  Cost  (capital/startup): 
$0 

Total  Burden  Cost  (operating/ 
mamtenancel  $8,040. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  3.  2002. 
Margaret  |.  Sherrill, 

Cbiff.  Hmru  h  ut  Management  Review  and 
Internal  Control.  Division  ofFinancic! 
Management.  Office  of  Management. 
Administration  and  Planning.  Employment 
Standards  Administration. 
IFR  D»x-  02-25664  Filed  10-8-02;  8:45  am] 

BM.UNG  COOC  4S10-CK-P 


NATIONAL  LABOR  RELATIONS 
BOARD 

NLRB  Organization  and  Functions 

AGENCY:  National  Labor  Relations 

Board 

ACnON:  Amendment  of  delegation  of 

administrative  authority  to  General 

Counsel  under  section  3(d)  of  National 

Labor  Relations  Act. 


SUMMARY:  The  National  Labor  Relations 
Board  is  amending  the  memorandum 
describing  the  authority  and  assigned 
responsibilities  of  the  General  Counsel 
of  the  National  Labor  Relations  Board 
with  respect  to  administrative  functions. 


The  revisions  are  being  adopted  in  order 
to  reestablish  lines  of  authority  within 
the  administrative  structure  of  the 
Agency. 

EFFECTIVE  DATE:  October  1.  2002. 
ADDRESSES:  National  Labor  Relations 
Board.  1099  14th  Street.  NW..  Room 
11600.  Washington.  DC  20570. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Toner.  Executive  Secretary,  National 
Labor  Relations  Board.  1099  14th  Street. 
NW.,  Room  11600.  Washington,  DC 
20570.  Telephone:  (202)  273-1936. 
SUPPLEMENTARY  INFORMATION:  The  Board 
amended  memorandum  describing  the 
authority  and  assigned  responsibilities 
of  the  General  Counsel  of  the  National 
Labor  Relations  Board  with  respect  to 
administrative  functions  is  effective 
April  1,  1955,  as  amended  September  8, 
1958  (effective  August  25,  1958),  August 
12.  1959  (effective  August  3,  1959).  and 
April  28.  1961  (effective  May  15.  1961) 
(appearing  at  20  PR  2175,  23  FR  6966, 
24  FR  6666  and  26  FR  3911, 
respectively). 

Dated:  October  4,  2002. 
)ohn  |.  Toner, 

E.xecutive  Secretary. 

National  Labor  Relations  Board 

General  Counsel 

Further  Amendment  to  Memorandum 
Describing  Authority  and  Assigned 
Responsibilities 

Pursuant  to  the  provisions  of  section  3(a) 
of  the  Administrative  Procedure  Act  (Pub. 
Law  404.  79th  Cong..  2d  Sess.),  the  National 
Labor  Relations  Board  hereby  separately 
states  and  currently  publishes  in  the  Federal 
Register  the  following  further  amendment  to 
Board  memorandum  describing  the  authority 
and  assigned  responsibilities  of  the  General 
Counsel  of  the  National  Labor  Relations 
Board  (effective  October  1.  2002). 

Dated.  Washington.  DC,  October  4.  2002. 

By  direction  of  the  Board. 
Executive  Secretary. 

The  Board  memorandum  describing 
the  authority  and  assigned 
responsibilities  of  the  General  Counsel 
of  the  National  Labor  Relations  Board 
effective  April  1.  1955.  as  amended 
September  8.  1958  (effective  August  25, 
1958).  August  12,  1959  (effective  August 
3.  1959),  and  April  28.  1961  (effective 
May  15.  1961)  (appearing  at  20  FR  2175, 
23  FR  6966,  24  FR  6666  and  26  FR  3911, 
respectively),  is  hereby  further  amended 
as  follows: 

1 .  Strike  the  text  of  paragraphs  1  and 
4  of  section  VII  of  the  amendinent  dated 
August  12,  1959  (effective  August  3, 
1959),  strike  the  text  of  paragraph  2  of 
section  VII  of  the  amendment  dated 
April  28.  1961  (effective  May  15.  1961). 
and  substitute  the  following: 
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1 .  In  order  more  fully  to  release  the 
Board  to  the  expeditious  performance  of 
its  primary  function  and  responsibility 
of  deciding  cases,  the  authority  and 
responsibility  for  all  administrative 
functions  of  the  Agency  shall  be  vested 
in  the  General  Cotmsel,  except  as 
provided  below.  This  authority  shall  be 
exercised  subject  to  the  limitations 
contained  in  paragraphs  2,  5  and  6,  and 
shall  be  exercised  in  conformity  with 
the  requirements  for.joint  determination 
as  described  in  paragraph  4. 

2.  Subject  to  me  limitations  contained 
in  paragraphs  5  and  6,  the  General 
Counsel  shall  exercise  full  and  final 
authority  on  behalf  of  the  Agency  over 
the  selection,  retention,  transfer, 
promotion,  demotion,  discipline, 
discharge,  and  in  all  other  respects,  of 
all  personnel  engaged  in  the  field, 
except  that  personnel  action  with 
respect  to  Regional  Directors  and 
Officers-in  Charge  of  Subregional  offices 
will  be  conducted  as  hereinafter 
provided,  and  in  the  Washington  Office 
(oth»  than  personnel  in  the  Board 
Members'  Ofiices,  the  Division  of 
Judges,  the  Division  of  Information,  the 
Security  Office,  the  Office  of  the 
Solicitor,  the  Office  of  the  Executive 
Secretary  and  the  Office  of  Inspector 
General):  provided,  however,  Aat  the 
establishment,  transfer  or  elimination  of 
any  Regional  or  Subregional  Office  shall 
require  the  approval  of  the  Board. 

The  appointment,  transfier,  demotion, 
or  discharge  of  any  Regional  Directof  or 
of  any  Officer-in-Chai^e  of  a 
Subregional  office  shall  be  made  by  the 
General  Counsel  only  upon  the  approval 
of  the  Board. 

4.  In  connection  with  and  in  order  to 
effectuate  the  foregoing,  the  General 
Counsel  is  authorized  to  formulate  and 
execute  such  necessary  requests, 
certifications,  and  other  related 
documents  on  behalf  of  the  Agency,  as 
may  be  needed  from  time  to  t^e  to 
meet  the  requirements  of  the  Office  of 
Personnel  Management,  the  Office  of 
Management  and  Budget  or  any  other 
Governmental  Agency;  provided, 
however,  that  the  total  amotmt  of  any 
annual  budget  requests  submitted  by  the 
Agency,  the  apportionment  and 
allocation  of  funds  and/or  the 
estabhshment  of  personnel  ceilings 
within  the  Agency  shall  be  determined 
jointly  by  the  Board  and  the  General 
Counsel. 

2.  Add  the  following  paragraphs  5  and 
6  to  the  text  of  section  VII  of  the 
amendment  dated  April  28, 1961 
(effective  May  15,  1961): 

5.  Hie  Information  Technology 
Branch  shall  be  realigned  under  the 
authority  of  the  Chief  Information 
Officer  ("CIO")  (who  wiU  jointly  report 


to  the  General  Counsel  and  the 
Chairman  of  the  Board  with  respect  to 
those  matters  covered  by  the 
responsibilities  of  the  CIO),  and  placed 
with  the  Office  of  Inspector  General, 
Office  of  Equal  Employment 
Opportunity  and  the  Office  of  Employee 
Development  outside  the  Division  of 
Administration.  The  Editorial  and 
Publications  Services  Section  of  the 
Library  and  Administrative  Services 
Brancb,  Division  of  Administration, 
shall  be  transferred  to  the  Office  of  the 
Executive  Secretary. 

6.  The  Chairman  of  the  Board  shall 
have  full  and  final  authority  over  the 
selection,  retention,  transfer,  promotion, 
demotion,  discipline,  discharge  and 
evaluation  of  those  persons  holding 
Senior  Executive  Service  positions  in 
the  Division  of  Administration,  the 
senior  management  official  in  the  Office 
of  Employee  Development,  the  Chief 
Information  Officer  and  the  Inspector 
General. 

(FR  Doc.  02-25698  Filed  10-8-O2;  8:45  am] 
BILLING  CODE  7545-01-P 


POSTAL  RATE  COMMISSION 

[Docket  No.  MC2002-3;  Order  No.  1347] 
Experimental  Mall  Classification  Case 

AGENCY:  Postal  Rate  Commission. 
ACTION:  Notice  and  order  on  new 
experimental  docket. 

summary:  This  document  establishes  a 
docket  for  consideration  of  a  proposed 
two-year  experiment.  The  experiment 
entails  two  new  discounts  for  certain  co- 
palletized  Periodicals  mail  that  is 
dropshipped  to  designated  destination 
entry  facilities.  This  document  briefly 
reviews  the  proposal,  sets  initial 
procedural  dates,  authorizes  settlement 
discussions,  and  identifies  other 
pertinent  Conmiission  actions. 
DATES:  1.  September  26,  2002:  Postal 
Service's  request  filed  with  the 
Commission. 

2.  October  2,  2002:  issuance  of 
Commission  notice  and  order  (no. 
1347). 

3.  October  18.  2002:  deadline  for 
notices  of  intervention,  response  to 
motion  for  waiver,  comments  on 
appropriateness  of  experimental  status 
and  use  of  expedited  procedures. 

4.  October  22,  2002:  settiement 
conference  (10  a.m.). 

5.  October  23,  2002:  prehearing 
conference  (2  p.m.). 

ADDRESSES:  Send  correspondence  to  the 
attention  of  Steven  W.  Williams, 
Secretary,  Postal  Rate  Commission,  1333 


H  Sti^t  NW.,  Suite  300,  Washington. 
DC  20268-001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L,  Sharfman,  General  Counsel. 
202-789-6815. 

SUPPLEMENTARY  INFORMATION:  On 
September  26,  2002.  the  United  States 
Postal  .Service  filed  a  request  seeking  a 
reconunended  decision  from  the  Postal 
Rate  Commission  approving  an 
experimental  mail  classification,  along 
with  two  related  discounts,  for  certain 
Outside  County  Periodicals  mail  that  is 
co-palletized  and  dropshipped  to 
specified  destination  facilities.'  Request 
of  the  United  States  Postal  Service  for  a 
Reconmiended  E)ecision  on 
Experimental  Periodicals  Co- 
Palletization  Dropship  Discounts 
(request).  The  request,  which  includes 
six  attachments,  was  filed  pursuant  to 
chapter  36  of  the  Postal  Reorganization 
Act,  39  U.S.C.  3601  et  sea.^ 

In  contemporaneous  filings,  the 
Service  asks  for  waiver  of  certain 
standard  filing  requirements  (if  the 
Commission  deems  such  waiver  is 
required),  and  seeks  expedited 
consideration  of  its  proposal,  including 
establishment  of  procedures  for 
settiement.  The  Service's  request  for 
expedition  is  in  addition  to  that 
generally  available  imder  the 
Commission's  experimental  rules  [39 
CFR  3001. 67-3001. 67d].  United  States 
Postal  Service  Request  for  Expedition 
and  Establishment  of  Settlement 
Procedures  (request  for  expedition), 
September  26,  2002;  Motion  of  United 
States  Postal  Service  for  Waiver  (motion 
for  waiver),  September  26,  2002.  The 
Service's  request,  the  accompanying 
testimony  of  witness  Taufique  (USPS- 
T-1),  and  other  related  material  are 
available  for  inspection  in  the 
Commission's  docket  section  during 
regular  business  hours.  They  also  can  be 
accessed  electronically,  via  the  Internet, 
on  the  Commission's  Web  site  [http:// 
www.prc.gov). 

I.  The  Service  Characterizes  Its 
Proposal  as  a  Limited  Initiative  With 
the  Potential  To  Improve  Operational 
Efficiency  and  Control  Costs 

The  Postal  Service  proposes 
conducting  a  two-year  experiment 


'  The  request  also  includes  a  proposal  to  delete 
a  reference  to  an  outdated  "ride-along"  rate  in 
DMCS  section  443.1a.  USPS-T-1  at  1-2. 

'  Attachments  A  and  B  to  the  request  contain 
proposed  classification  schedule  provisions  (or 
revisions  to  existing  provisions);  attachment  C 
incorporates  by  reference  the  certified  financfal 
statement  provided  in  docket  no.  MC2002-2; 
attachment  D  is  the  certification  required  bv 
Commission  rule  54(p);  attachment  E  is  an  index  of 
testimony  and  exhibits:  and  attachment  F  is  a 
compliance  statement  addressing  satisfaction  of 
various  filing  requirements. 
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testing  two  discounts  for  qualifying 
Outside  Countv  Periodicals  mail  that  ;.. 
co-palletized  and  dropshipped  to  either 
an  area  distribution  center  (ADC)  or  a 
sectional  center  facility  (SCF)  '  The 
proposed  ADC  discount  is  0.7  cent  per 
piece:  the  proposed  SCF  discount  is  10 
cent  per  piece.  USPS-T-1  at  10.  Both 
discounts  were  developed  using  the  cost 
base,  advertising  pound  rates,  and  test 
year  that  underlie  the  Commission's 
Periodicals  rate  recommendations  in 
docket  no  R2001-1.  Request  at  2; 
USPS-T-1  at  10.  The  ADC  discount 
reflects  passthrough  of  95  percent  of  the 
underlying  cost  avoidance  estimates;  the 
SCF  discount  reflects  80  percent 
passthrough.  USPS-T-1  at  13.  The 
proposed  discounts  leave  existing 
Periodicals  classifications  and  rates 
otherwise  unchanged.  Request  at  2 
In  support  of  the  experiment,  the 
Service  states  that  70  percent  of 
Periodicals  mail  is  already  prepared  on 
pallets,  but  the  remainder  is  not  because 
it  lacks  the  volume  and/or  density,  as 
individual  publications,  to  reach  the 
requisite  pallet  minimum  of  250 
pounds.  Since  preparing  co-pallets  is 
typically  more  onerous  than  preparing 
single-publication  pallets,  the  Ser\-ice 
believes  these  discounts  may  encourage 
mailer  participation  in  worksharing 
behavior  that  benefits  both  customers 
and  the  Postal  Service.  Id  at  1-2.  In 
particular,  it  says  the  discounts  are 
designed  to  provide  an  additional 
incentive  for  publishers,  printers  and 
consclidators  to  combine  different 
publications  or  print  runs  on  pallets,  so 
that  Periodicals  mail  can  be  prepared  on 
pallets,  rather  than  in  sacks,  and 
dropshipped  to  destination  facilities  Id 
at  1 

The  Service  proposes  extending  the 
new  discounts  only  to  Periodicals  mail 
that  lacks  the  density  to  prepare  single- 
publication  pallets,  however,  both 
smaller  circulation  publications  and 
smaller  portions  of  larger  circulation 
publications  will  be  able  to  participate 
and  receive  the  proposed  discounts 
under  applicable  rules  Request  at  2  and 
6.  Qualihing  co-palletized  mail  must  be 
prepared  either  on  ADC  or  SCF  pallets 
of  250  or  more  pounds  To  limit  the 
scope  of  the  experiment  and  simplify 
administration,  mail  that  is  co- 
palletized  on  5-digit  or  3-digit  pallets 
will  not  be  eligible  for  the  new 
discounts.  USPS-T-1  at  8. 


'  The  Sorvice  dflfines  co-palletiMtion  as  Ihe 
practice  of  conihiniii)j  bundles  of  different 
publications  ^mng  to  the  samr  dpslinalioii  .MX.  m 
SCF,  on  the  same  pallet    It  defines  i  cvmailiim  as  the 
ccimbinatiun  nf  different  publications  in  the  same 
bundles,  with  Ihe  bundles  then  combined  on 
pallets.  Request  al  3 


Expenmental  designation.  The 
Service  seeks  consideration  of  its 
proposal  under  the  Commission's 
experimental  rules  (rules  67-67d).  In 
support  of  this  approach,  it  notes  that  it 
currently  lacks  data  about  how  much 
response  there  will  be  to  a  rate  incentive 
for  co-palletization,  but  intends  to 
gather  more  complete  data  during  the 
proposed  term  of  the  experiment.  It  says 
this  effort  may  support  a  request  for  a 
permanent  classification.  Id.  at  3-4.  The 
Service  proposes  that  the  experimental 
classification  be  in  effect  for  two  years, 
but  also  seeks  approval  of  a  provision 
that  would  allow  for  a  brief  extension  if 
permanent  classification  authority  is 
sought  while  the  experiment  is  pending. 

The  Service  says  the  expedition 
allowed  under  the  experimental  rules  is 
appropriate  in  light  of  the  interest  in 
controlling  Periodicals  costs  as  soon  as 
possible.  It  also  says  flexibility  is 
required  because  the  detailed, 
conventional  data  necessary  to  support 
a  request  for  a  permanent  classification 
are  currently  unavailable.  Id.  at  5.  The 
Service  says  it  believes  that  this 
proposal  will  be  attractive  to  mailers. 
t:ontribute  to  the  long-term  viability  of 
the  postal  system,  and  further  the 
general  policies  of  efficient  postal 
operations  and  reasonable  rates  and  fees 
enunciated  in  the  Postal  Reorganization 
Act.  including  39  U.S.C.  3622(b)  and 
3623(c).  Id.  at  4-5. 

11.  The  Service  Seeks  Waiver  of  Certain 
Filing  Requirements,  if  Deemed 
Necessary 

The  Service  maintains  that  its  filing 
satisfies  applicable  Commission  filing 
requirements,  but  seeks  waiver  of 
pertinent  provisions  of  rules  54,  64  and 
67  to  the  extent  the  Commission 
concludes  otherwise.  In  support  of  its 
primary'  position,  the  Service  says  its 
compliance  statement  (attachment  F  to 
the  request)  addresses  each  filing 
requirement  and  indicates  which  parts 
of  the  filing  satisfy  each  rule.  It  also 
notes  that  it  has  incorporated  by 
reference  pertinent  documentation  from 
the  recent  omnibus  rate  case  (docket  no. 
R2001-1).  Motion  for  waiver  at  1.  The 
Service  contends,  among  other  things, 
that  the  rate  case  documentation 
satisfies  most  filing  requirements 
because  the  proposed  discounts  will  not 
materially  alter  the  rates,  fees  and 
classifications  established  in  that 
docket,  and  therefore  will  have  only  a 
limited  impact  on  overall  postal  costs, 
volumes  and  revenues.  Id.  at  1.  It  also 
asserts  that  there  is  substantial  overlap 
between  information  sought  in  the 
general  filing  requirements  and  the 
materials  provided  in  docket  no.  R2001- 

1.  Id.  at  2 


However,  if  the  Commission 
concludes  that  the  materials  from  the 
omnibus  case  are  not  sufficient  to  satisfy 
the  requirements,  the  Service  contends 
strict  compliance  is  not  warranted,  and 
seeks  waiver.  It  cites  the  reasons 
expressed  in  support  of  its  general 
position  on  the  adequacy  of  its  filing; 
the  nature  of  the  proposed  experiment; 
and  the  small  impact  on  total  costs  and 
revenues  and  on  the  costs,  volumes  and 
revenues  of  mail  categories.  Id.  at  5. 
Responses  to  the  Service's  motion  for 
waiver  are  due  by  October  18.  2002. 

m.  The  Service  Seeks  Expeilition  and 
Suggests  Several  Specific  Procedures, 
Including  Prompt  Establishment  of 
Settlement  Procedures 

In  support  of  expedition,  the  Service 
asserts  that  the  proposed  change  is 
straightforward;  limited  in  scope  and 
duration:  and  insignificant  in  terms  of 
its  effect  on  overall  volumes,  revenues 
and  costs.  It  also  states  that  the  proposal 
is  a  candidate  for  settlement,  given 
widespread  support  for  it  within  the 
Periodicals  industry,  and  the  lack  of 
adverse  effect  on  competitors  or  other 
mailers.  Request  for  expedition  at  1-2. 

The  Service  does  not  propose  a 
specific  schedule,  but  identifies  four 
procedures  the  Commission  could 
employ  to  facilitate  a  quick  resolution  of 
this  case.  These  include  setting  a 
relatively  short  intervention  period  and 
requiring  participants  to  identify,  in 
their  notices  of  intervention,  whether 
they  intend  to  seek  a  hearing  and  to 
identify  any  genuine  issues  of  material 
fact  that  would  warrant  such  a  hearing. 
They  also  include  scheduling  a 
settlement  conference  as  quickly  as 
possible  following  the  deadline  for 
intervention;  dispensing  with  discovery 
if  there  is  no  hearing  or  no  genuine 
issues  of  material  fact;  or.  should 
discovery  be  necessary,  shortening 
various  time  limits.  Id.  at  2-3. 

rV.  Commission  Response 

Appropriateness  of  proceeding  under 
the  experimental  rules.  For 
administrative  purposes,  the 
Commission  has  docketed  the  instant 
filing  as  an  experimental  case.  Formal 
status  as  an  experiment  under 
Conunission  rules  67-67d  is  based  on 
an  evaluation  of  factors  such  as  the 
proposal's  novelty,  magnitude,  ease  or 
difficulty  of  data  collection,  and 
duration.  A  final  determination 
regarding  the  appropriateness  of  the 
experimental  designation  and 
application  of  Commission  rules  67-67d 
will  not  be  made  until  participants  have 
had  an  adequate  opportunity  to 
comment.  Participants  are  invited  to  file 
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comments  on  this  matter  by  October  18, 
2002. 

Appropriateness  of  establishing  other 
expedited  procedures.  The  Commission 
grants  the  Service's  request  for 
expedition  to  the  extent  of  authorizing 
settlement  procedures;  allowing  a 
shorter-than-usual  period  for 
intervention;  and  requiring  participants, 
in  their  notices  of  intervention,  to  state 
whether  they  intend  to  seek  a  hearing 
and  to  identify  with  particularity  any 
genuine  issues  of  material  fact  that 
would  warrant  a  hearing.  Decisions  on 
other  expedited  procedures,  such  as 
limiting  discovery  time  limits,  will  be 
made  at  a  later  time. 

Settlement.  The  Commission 
authorizes  settlement  negotiations  in 
this  proceeding.  It  appoints  Postal 
Service  counsel  as  settlement 
coordinator.  In  this  capacity,  counsel  for 
the  Service  shall  file  periodic  reports  on 
the  status  of  settlement  discussions.  The 
Commission  authorizes  the  settlement 
coordinator  to  hold  a  settlement 
conference  on  October  22,  2002,  at  10 
a.m.  in  the  Commission's  hearing  room. 
Authorization  of  settlement  discussion 
does  not  constitute  a  finding  on  the 
proposal's  experimental  status  or  on  the 
need  for  a  hearing. 

Representation  of  the  general  public. 
In  conformance  with  section  3624(a)  of 
title  39.  the  Commission  designates 
Shelley  S.  Dreifuss.  director  of  the 
Commission's  office  of  the  consumer 
advocate  (OCA),  to  represent  the 
interests  of  the  general  public  in  this 
proceeding.  Pursuant  to  this 
designation,  Ms.  Dreifuss  will  direct  the 
activities  of  Commission  personnel 
assigned  to  assist  her  and,  upon  request, 
will  supply  their  names  for  the  record. 
Neither  Ms.  Dreifuss  nor  any  of  the 
assigned  personnel  will  participate  in  or 
provide  advice  on  any  Commission 
decision  in  this  proceeding.  The  OCA 
shall  be  separately  served  with  three 
copies  of  all  filings,  in  addition  to  and 
at  the  same  time  as,  service  on  the 
Conunission  of  the  24  copies  required 
by  Commission  rule  10(d)  (39  CFR 
3001. 10(d)). 

Intervention;  need  for  hearing.  Those 
wishing  to  be  heard  in  this  matter  are 
directed  to  file  a  written  notice  of 
intervention  with  Steven  W.  Williams, 
secretary  of  the  Commission,  1333  H 
Street.  NW.,  suite  300,  Washington,  DC 
20268-0001,  on  or  before  October  18, 
2002.  Notices  should  indicate  whether 
participation  will  be  on  a  full  or  limited 
basis.  See  39  CFR  3001-20  and  3001- 
20a.  No  decision  has  been  made  at  this 
point  on  whether  a  hearing  will  be  held 
in  this  case.  To  assist  the  Commission 
in  making  this  decision,  participants  are 
directed  to  indicate,  in  their  notices  of 


intervention,  whether  they  seek  a 
hearing  and,  if  so,  to  identify  with 
particularity  any  genuine  issues  of 
material  facts  believed  to  warrant  such 
a  hearing. 

Experimental  status.  Participants  may 
comment  on  whether  the  Service's 
request  should  be  evaluated  under 
Commission  rules  67-67d.  Comments 
are  due  by  October  18,  2002. 
Participants  should  be  prepared  to 
discuss  relevant  issues  at  the  prehearing 
conference. 

Prehearing  conference.  A  prehearing 
c.inference  will  be  held  October  23, 
2002,  at  2  p.m.  in  the  Commission's 
hearing  room.  Participants  shall  be 
prepared  to  address  matters  referred  to 
in  this  ruling. 

Ordering  Paragraphs 

ft  is  ordered: 

1 .  The  Conunission  establishes  docket 
no.  MC2002-3,  experimental  periodicals 
co-palletization  dropship  discounts,  to 
consider  the  Postal  Service  request 
referred  to  in  the  body  of  this  order. 

2.  The  Commission  will  sit  en  banc  in 
this  proceeding. 

3.  The  deadline  for  filing  notices  of 
intervention  is  October  18.  2002. 

4.  Notices  of  intervention  shall 
indicate  whether  the  participant  seeks  a 
hearing  and  identify  with  particularity 
any  genuine  issues  of  material  fact  that 
warrant  a  hearing. 

5.  The  deadline  for  answers  to  the 
motion  of  United  States  Postal  Service 
for  waiver  is  October  18.  2002. 

6.  The  deadline  for  comments  on 
United  States  Postal  Service  request  for 
expedition  and  establishment  of 
settlement  procedures  is  October  18, 
2002. 

7.  The  Commission  will  make  its 
hearing  room  available  for  a  settlement 
conference  on  Tuesday,  October  22. 
2002,  at  10  a.m.,  and  at  such  other  times 
deemed  necessary  by  the  settlement 
coordinator. 

8.  Postal  Service  counsel  is  appointed 
to  serve  as  settlement  coordinator  in  this 
proceeding. 

9.  The  Postal  Service's  request  for 
expedition  is  granted  to  the  extent  of 
allowing  a  shorter-than-usual 
intervention  period,  allowing  settlement 
discussions,  and  requiring  participants' 
interest  in  a  hearing  to  be  identified  in 
the  notice  of  intervention. 

10.  A  prehearing  conference  will  be 
held  Wednesday.  October  23.  2002  at  2 
p.m.  in  the  Commission's  hearing  room. 

11.  Shelley  S.  Dreifuss,  director  of  the 
Commission's  office  of  the  consumer 
advocate,  is  designated  to  represent  the 
interests  of  the  general  public. 

12.  The  Secretary  shaul  arrange  for 
publication  of  this  notice  and  order  in 
the  Federal  Register. 


By  the  Commission. 
Garry  I-  Sikora, 

Acting  Secretary. 

[FR  Doc.  02-25668  Filed  1&-S-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25762;  812-12682] 

The  Charles  Schwab  Family  of  Funds, 
et  al.;  Notice  of  Application 

October  3.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission'  ). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  for  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act.  as  well  as 
from  certain  disclosure  requirements. 

APPLICANTS:  The  Charles  Schwab  Family 
of  Funds.  Schwab  Investments.  Schwab 
Capital  Trust,  and  Schwab  Annuity 
Portfolios  (collectively,  the  "Trusts  ") 
and  Charles  Schwab  Investment 
Management.  Inc.  ("CSIM"). 
SUMMARY  OF  THE  APPLICATION: 
Applicants  request  an  order  to  permit 
them  to  enter  into  and  materially  amend 
sub-advisor\'  agreements  without 
shareholder  approval  and  to  grant  relief 
from  certain  disclosure  requirements. 
FILING  DATES:  The  application  was  filed 
on  November  14.  2001.  and  amended  on 
October  1.  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary'  and  ser\'ing 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  28.  2002.  and 
should  be  accompanied  by  proof  of 
ser\'ice  on  applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretarv'. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street.  NW..  Washington,  DC 
20549-0609.  Applicants,  101 
Montgomery  Street,  San  Francisco,  CA 
94104. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Y.  Greenlees.  Senior  Counsel, 
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at  (202)  942-0581.  or  Marv  Kay  Fre{:h. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Companv 
Regulation). 

SUPPt-EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549-0102  (telephone  (202)  942-8090) 

Applicants'  Representations 

1.  Each  Trust  is  organized  as  a 
Massachusetts  business  trust  and  is 
registered  under  the  Act  as  an  open-end 
management  investment  company  Each 
Trust  currently  offers  multiple  series, 
each  with  its  own  investment  objectives, 
policies  and  restrictions.  CSIM. 
registered  under  the  Investment 
Advisers  Act  of  1940  ('Advisers  Act"). 
serves  as  the  investment  adviser  to 
certain  series  of  the  Trusts  that  use  or 
may  use  the  multi-manager  structure 
described  in  the  application  (together, 
the  "Funds,"  and  each  a  "Fund  ").  CSIM 
has  entered  into  an  investment  advisory 
agreement  with  each  Trust  (each  an 
"Advisorv  Agreement"  and  collectively, 
the  "Advisory  Agreements  ")  that  was 
approved  by  the  board  of  trustees  of 
each  Trust  (the  "Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons."  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  and  the  sole 
shareholder  or  shareholders  of  each 
Fund.' 

2  Under  the  terms  of  the  Advisory 
Agreement.  CSIM  serves  as  investment 
adviser  to  ea..h  Tiir-d  and  provides 
investment  sub-adviser  selection, 
monitoring  and  asset  alkx:ation  services 
to  the  Funds  and  may  hire  one  or  more 
sub-advisers  (  "Sub-Advisers'")  to 
exercise  day-to-day  investment 
discretion  over  all  or  a  portion  of  the 
assets  of  a  Fund  pursuant  to  separate 
investment  sub-advisory  agreements 
Each  Sub-Adviser  is  or  will  be  either 


■  Applii  riiils  alvj  request  relief  vMlh  resp*^  t  to 
future  Funds,  diid  anv  other  registered  iipenend 
mdnaKement  imeslineut  companies  or  series 
thereof  (a)  that  are  advised  h\  CSIM  or  anv  ei\tilv 
controlling,  controlletl  bv  or  under  (  omiiion 
contn>l  with  CSIM.  and  (b)  use  the  multi-manager 
structure  des<  rilmd  in  the  applu  ation  CKuture 
Funds,    and  toKether  with  the  Hinds,  the  'Kunds   I 
Any  Fund  that  relies  on  the  re<)uested  order  will  do 
so  onlv  m  accordance  with  the  terms  and 
conditions  (  ontaine<l  in  the  applu alion   The  Tnists 
are  the  onlv  existing  investment  com[ianies  that 
currentlv  intend  to  relv  on  the  order   If  the  name 
of  anv  Fund  contains  the  name  of  a  Suf»-.\d\  iser  las 
defined  below),  the  name  S.  hwab.  CSIM.  or  the 
name  of  the  entity  conlrollins.  contnilled  b\  .  or 
under  common  ( ontrol  with  CSIM  that  serves  as  the 
pnmarv  adviser  to  sik  h  Fund  will  precede  the 
name  of  the  Sub-.\dviser 


registered  or  exempt  from  registration 
under  the  Advisers  Act.  Sub-Advisers 
are  recommended  to  the  Board  by  CSIM 
and  selected  and  approved  by  the 
Board,  including  a  majority  of  the 
Independent  Trustees.  Each  Sub- 
Adviser's  fee  is  paid  by  CSIM  out  of  the 
management  fee  received  by  CSIM  from 
the  respective  Fund. 

3.  Applicants  request  relief  to  permit 
CSIM,  subject  to  the  Boards  approval, 
to  enter  into  and  materially  amend  sub- 
advisorv  agreements  without 
shareholder  approval.  The  requested 
relief  will  not  extend  to  a  Sub-Adviser 
that  is  an  affiliated  person,  as  defined  in 
section  2(a)(3)  of  the  Act,  of  a  Fund  or 
CSIM,  other  than  by  reason  of  serving  as 
d  Sub- Adviser  to  one  or  more  of  the 
Funds  (an  "Affiliated  Sub-Adviser"). 

4.  Applicants  also  request  an 
exemption  from  the  various  disclosure 
provisions  described  below  that  may 
require  the  Funds  to  disclose  the  fees 
paid  by  CSIM  to  the  Sub-Advisers.  An 
exemption  is  requested  to  permit  a  Fund 
to  disclose  (as  both  a  dollar  amount  and 
as  a  percentage  of  a  Fund's  net  assets): 
(a)  Aggregate  fees  paid  to  CSIM  and  any 
Affiliated  Sub- Adviser:  and  (b)  aggregate 
fees  paid  to  Sub- Advisers  other  than 
Affiliated  Sub-Advisers  ("Aggregate 
Fees")  If  a  Fund  employs  an  Affiliated 
Sub-Adviser,  the  Fund  will  provide 
separate  disclosure  of  any  fees  paid  to 
the  Affiliated  Sub-Adviser. 

Applicants'  Legal  Analysis 

1  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  the  majority  of  the  company's 
outstanding  voting  securities.  Rule  18f- 
2  under  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
companv  affected  by  a  matter  must 
approve  such  matter  if  the  Act  requires 
shareholder  approval. 

2  Form  N-lA  is  the  registration 
statement  used  by  open-end  investment 
companies.  Item  15(a)(3)  of  Form  N-lA 
requires  disclosure  of  the  method  and 
amount  of  the  investment  adviser's 
compensation. 

3.  Rule  20a-l  under  the  Act  requires 
proxies  solicited  with  respect  to  an 
investment  company  to  comply  with 
Schedule  14A  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").  Items  22(c)(l)(ii),  22(c)(l)(iii). 
22(c)(8),  and  22(c)(9)  of  Schedule  14A, 
taken  together,  require  a  proxy 
statement  for  a  shareholder  meeting  at 
which  the  advisory  contract  will  be 
voted  upon  to  include  the  "rate  of 
compensation  of  the  investment 


adviser.  "  the  "aggregate  amount  of  the 
investment  adviser's  fees,"  a  description 
of  "'the  terms  of  the  contract  to  be  acted 
upon."  and.  if  a  change  in  the  advisory 
fee  is  proposed,  the  existing  and 
proposed  fees  and  the  difference 
between  the  two  fees. 

4.  Form  N-SAR  is  the  semi-aimual 
report  filed  with  the  Commission  by 
registered  investment  companies.  Item 
48  of  Form  N-SAR  requires  investment 
companies  to  disclose  the  rate  schedule 
for  fees  paid  to  their  investment 
advisers,  including  the  Sub- Advisers. 

5.  Regulation  S-X  sets  forth  the 
requirements  for  financial  statements 
required  to  be  included  as  part  of 
investment  company  registration 
statements  and  shareholder  reports  filed 
with  the  Commission.  Sections  6- 
07(2)(a).  (b).  and  (c)  of  Regulation  S-X 
require  that  investment  companies 
include  in  their  financial  statements 
information  about  investment  advisory 

f66S. 

6.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

7.  Applicants  assert  that  by  investing 
in  a  Fund,  shareholders,  in  effect,  will 
hire  CSIM  to  manage  the  Fund's  assets 
by  selecting  and  monitoring  Sub- 
Advisers  rather  than  by  hiring  its  own 
employees  to  manage  assets  directly- 
Applicants  state  that  investors  will 
purchase  Fund  shares  to  gain  access  to 
CSIM's  expertise  in  overseeing  Sub- 
Advisers.  Applicants  further  assert  that 
the  requested  relief  will  reduce  Fund 
expenses  and  permit  the  Funds  to 
operate  more  efficiently.  Applicants 
note  that  the  Advisory  Agreement  will 
remain  subject  to  the  shareholder 
approval  requirements  of  section  15(a) 
of  the  Act  and  rule  18f-2  under  the  Act. 

8.  Applicants  assert  that  many  Sub- 
Advisers  charge  their  customers  for 
advisory  services  according  to  a 

"posted  "  rate  schedule.  Applicants  state 
that  while  Sub-Advisers  are  willing  to 
negotiate  fees  lower  than  those  posted 
in  the  schedule,  particularly  with  large 
institutional  clients,  they  are  reluctant 
to  do  so  where  the  fees  are  disclosed  to 
other  prospective  and  existing 
customers.  Applicants  submit  that  the 
relief  will  encourage  Sub- Advisers  to 
negotiate  lower  advisory  fees  with 
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CSIM,  the  benefits  of  which  are  likely  to 
be  passed  on  to  Fund  shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fund  may  rely  on  the 
requested  order,  the  operation  of  the 
Fund  in  the  manner  described  in  the 
application  will  be  approved  by  a 
majority  of  the  Fund's  outstanding 
voting  securities,  as  defined  in  the  Act, 
or,  in  the  case  of  a  Fund  whose  public 
shareholders  purchase  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition  2 
below,  by  the  sole  shareholder  prior  to 
offering  shares  of  the  Fund  to  the 
public. 

2.  Each  Fund  will  disclose  in  its 
prospectus  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
this  application.  In  addition,  each  Fund 
will  hold  itself  out  to  the  public  as 
employing  the  "manager  of  managers" 
approach  described  in  this  application. 
The  prospectus  will  prominently 
disclose  that  CSIM  has  ultimate 
responsibility  (subject  to  oversight  by 
the  Board)  for  the  investment 
performance  of  a  Fund  due  to  its 
responsibility  to  oversee  Sub-Advisers 
and  recommend  their  hiring, 
termination,  and  replacement. 

3.  Within  90  days  of  the  hiring  of  any 
new  Sub-Adviser,  CSIM  will  furnish 
shareholders  of  the  affected  Fund  with 
all  of  the  information  about  the  new 
Sub-Adviser  that  would  be  contained  in 
a  proxy  statement,  except  as  modified 
by  the  order  to  permit  the  disclosure  of 
Aggregate  Fees.  This  information  will 
include  the  disclosure  of  Aggregate  Fees 
and  any  change  in  such  disclosure 
caused  by  the  addition  of  a  new  Sub- 
Adviser.  CSIM  wall  meet  this  condition 
by  providing  shareholders  with  an 
information  statement  meeting  the 
requirements  of  Regulation  14C, 
Schedule  14C  and  Item  22  of  Schedule 
14A  under  the  Exchange  Act,  except  as 
modified  by  the  order  to  permit  the 
disclosure  of  Aggregate  Fees. 

4.  CSIM  will  not  enter  into  a  sub- 
advisory  agreement  with  any  Affiliated 
Sub-Adviser  without  such  agreement, 
including  the  compensation  to  be  paid 
thereunder,  being  approved  by  the 
shareholders  of  the  Fund. 

5.  At  all  times,  a  majority  of  the  Board 
will  be  Independent  Trustees  and  the 
nomination  of  new  or  additional 
Independent  Trustees  will  be  placed 
within  the  discretion  of  the  then- 
existing  Independent  Trustees. 

6.  When  a  change  of  Sub- Adviser  is 
proposed  for  a  Fiind  "with  an  Affiliated 
Sub-Adviser,  the  Board,  including  a 


majority  of  the  Independent  Trustees, 
will  make  a  separate  finding,  reflected 
in  the  Board  minutes,  that  the  change  is 
in  the  best  interests  of  the  Fund  and  its 
shareholders  and  does  not  involve  a 
conflict  of  interest  fi"om  which  CSIM  or 
an  Affiliated  Sub-Adviser  derives  an     ' 
inappropriate  advantage. 

7.  CSDvI  will  provide  general 
management  services  to  each  Fund,  and. 
subject  to  review  and  approval  by  the 
Board,  will:  (a)  Set  the  Fund's  overall 
investment  strategies;  (b)  evaluate, 
select  and  recommend  Sub- Advisers  to 
manage  all  or  a  part  of  the  Fund's  assets; 
(c)  when  appropriate,  allocate  and 
reallocate  the  Fund's  assets  among 
multiple  Sub-Advisers;  (d)  monitor  and 
evaluate  the  Sub-Advisers'  investment 
performance;  and  (e)  implement 
procedures  reasonably  designed  to 
ensure  that  the  Sub- Advisers  comply 
with  the  Fund's  investment  objective, 
policies,  and  restrictions. 

8.  No  trustee  or  officer  of  the  Trusts, 
or  director  or  officer  of  CSIM  will  own 
directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
over  which  such  person  does  not  have 
control)  any  interest  in  a  Sub-Adviser 
except  for  (a)  ownership  of  interests  in 
CSIM  or  an  entity  that  controls,  is 
controlled  by  or  is  under  common 
control  with  CSIM;  or  (b)  ownership  of 
less  than  1%  of  the  outstanding 
seciu-ities  of  any  class  of  equity  or  debt 
of  a  publicly-traded  company  that  is 
either  a  Sub-Adviser  or  an  entity  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  a  Sub-Adviser. 

9.  Each  Fund  will  disclose  in  its 
registration  statement  the  Aggregate 
Fees. 

10.  Independent  legal  counsel,  as 
defined  in  rule  0-1  (a)(6)  under  the  Act, 
will  be  engaged  to  represent  the 
Independent  Trustees.  The  selection  of 
such  counsel  will  be  within  the 
discretion  of  the  then-existing 
Independent  Trustees. 

11.  CSIM  will  provide  the  Board,  no 
less  frequently  than  quarterly,  with 
information  about  CSIM's  profitability 
on  a  per-Fund  basis.  The  information 
will  reflect  the  impact  on  profitability  of 
the  hiring  or  termination  of  any  Sub- 
Adviser  during  the  applicable  quarter. 

12.  Whenever  a  Sub-Adviser  is  hired 
or  terminated,  CSIM  will  provide  the 
Board  information  showing  the 
expected  impact  on  CSIM's  profitability. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-25676  Filed  10-8-02:  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-^09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  October  7,  2002:  a  closed 
meeting  wrill  be  held  on  Thursday. 
October  10,  2002.  at  2:30  p.m. 

Commissioner  Atkins,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a),  (5),  (7).  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday. 
October  10.  2002  will  be: 

Institution  and  settlement  of  injunctive 

actions;  and 
Institution  of  administrative 

proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  4.  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  02-25739  Filed  10-4-02;  4:53  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-46588;  File  No.  SR-Amex- 
2002-77] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  lay  the 
American  Stock  Exchange  LLC  To 
Amend  tfie  Account  Type  Codes  Under 
Exchange  Rule  719 

October  2.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


62998 


Federal  Register    Vol    b7.  No.  19b  /  Wednesday,  October  9,  2002 /Notices 


(•'Act").'  and  Rule  14^>-4-  thonuimier. 
nolico  IS  hiTi'hv  uivcii  lh.it  on 
,Sf!pt<Mnt)<T  JO.  JOOi  thf  AnitTican  SIim  k 
K-xchan^f!  LLC  ( "Amex"  dp  •LxchanRi?   I 
nii'd  with  thf  Sfciiritii's  ami  Kx(  han^f 
Coinniissioii  (the  'Cunimissum  ")  thf 
proposed  rulf  chanK*'  as  dfsc  rihfd  m 
Itfm.s  \.  II,  and  III  bflow,  vvhii  h  llfnis 
havf  hffn  |)rf parfd  bv  thf  Kx(  hanj-f. 
Thf  Coniniissiiin  is  piihlishing  this 
noticn  to  solicit  (.ommfiits  on  thf 
proposed  nil<!  change,  a.s  amf  ndfd.  from 
intfrt!sl(?d  persons 

\.  Self-Regulatory  Orsanizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Thf  Kxt  haii^f  |)roposfs  to  amend  llif 
account  typf  <-odfs  iindfr  Lxi  liangf 
Rule  719.  The  text  of  the  proposed  rule 
change  appears  below    New  text  is  in 
ilali(  s 

Comparison  of  Exchange  Transactions 

Rule  719 

(a)  through  (d)  No  change 

CAtmnienlary 

.01     No  change 

,02     Regardless  of  whether  or  not  a 
re>iisfered  (  learinn  a^fury  is  being  used 
fr)r  (  omparison  and/or  sfttlfinenl,  fa(  h 
clearing  nifnibe r  organization  shall 
submit  the  following  trade  data  and 
audit  trail  information  with  respect  to 
conlrai  ts  for  siHurities  enteriMJ  into  fui 
the  Exchange  to  a  registered  (  learmg 
agency  in  such  form  and  within  sue  h 
time  periods  as  mav  Ih'  (fes(  ribed  bv  the 
registered  clearing  agencv  or  the 
Exchange: 

( 1 )  Name  or  identifying  symbol  of  the 
so<:urity. 

(2)  The  clearing  firm  s  number  or 
alpha  symbol  as  may  be  used  from  time 
to  time,  in  regard  to  its  sidf  of  thf 
(:ontra<  t. 

(:j)  Thf  (!Xfcuting  brokfr's  badge 
numb<ir  or  alpha  symbol  as  may  be  used 
from  time  to  time,  in  regard  fi>  its  side 
of  the  contract. 

(4)  Trade  date. 

(5)  The  time  the  trade  was  executed. 
(G)  Number  of  shares  or  quantity  of 

stM.urity, 

(7)  Transaction  pruf, 

(8)  The  clearing  firm's  number  or 
alpha  symbol  as  mav  be  used  from  time 
to  time,  in  regard  to  the  contra  siiie  of 
the  contra(  t, 

(9)  The  exw;uting  broker  badge 
numfier  or  alpha  symbol  as  may  be  used 
from  time  to  lime,  in  regard  to  the 
contra  side  of  the  contract, 

(10)  The  terms  of  settlement. 


'  15  D.S.C    7Hs(l.|(l) 
M7(1-K24U  19b~». 


(11)  Speciali.st,  registttred  trader,  and 
market  maker  acronyms  in  regards  to 
options  transactions, 

(12)  Account  type  code — equities 
only  Tht!  current  account  type  codes  for 
equity  transactions  are  as  follows. 
Members  should  u.se  the  most  restrictive 
a(  ( ount  type  code  available.  Thus,  for 
example,  members  only  should  use  the 
"A"  acc.nint  type  code  for  an  agency 
transaction  when  no  other  account  type 

( (idf  accurately  describes  tlie  trade. 
These  codes  may  be  changed  from  time 
to  time  as  the  Exchange  may  determine: 

S_Specialist  principal  transaction  in 
,1  spet  lalty  security  (regardless  of  th(! 
a(:(  ount  or  clearing  member). 

C — Registered  Equity  Trader. 
Registered  Equity  Market  Maker  and 
Registi'red  Option  Trader  market  maker 
transactions  in  the  equities  and  ETFs  in 
which  they  are  registered  as  a  market 
maker  regardless  of  the  clearing 
luf  luber.  and  Registered  Option  Tradt^r 
,uid  option  specialist  transactions  in  an 
underlving  F'aired  .Security  if  the 
undt^rlving  Paired  Se<:urilv  is  an  equity 
other  than  an  ETF  [t-  fi  .  SPY.  DIA.  QQQ. 
HOLDRS,  .Sector  SPDRs) 

P— Amex  Option  Specialist  or  Market 
Maker  transaction  ;n  the  underlying  of 
an  .Amex  "paired  stK:urity"  if  the 
underlving  of  the  Paired  .Security  is  an 
ETI-  (eg  .  SPY.  DIA.  QQQ.  HOLDRS. 
.Sector  SIMlRs)  (regardless  of  the  clearing 

member) 

O—Pniprietary  transactions  cleared 
for  a  competing  market  maker  that  is 
affiliated  with  the  clearing  member. 

r— Transactions  cleared  for  the 
account  of  an  unaffiliated  member's 
( Dinpeting  market  maker 

R— Transactions  cleared  for  the 
account  of  a  non-member  competing 
market  maker 

I— Tran.sactions  cleared  for  the 
account  of  an  individual  investor. 

E — Short  exempt  transactions  cleared 
for  the  proprietary  account  of  a  clearing 
member  organization  or  affiliated 
member/member  organization. 

[.'—Short  exempt  transactions  cleared 
for  the  proprietary  ai:counf  of  an 
unaffiliated  member/member 
organization. 

H— Short  exempt  transactions  cleared 
for  an  individual  customer  account, 

B — Short  exempt  transactions  cleared 
for  all  agencv  customer  accounts. 

l,_Short  exempt  transaction  cleared 
for  a  competing  market  maker  that  is 
affiliated  with  the  clearing  member. 

X— Short  exempt  transaction  cleared 
for  the  account  of  an  unaffiliated 
member  competing  market  maker 

2_Short  exempt  transaction  cleared 
for  the  account  of  a  non-member 
t:ompeting  market  maker. 

W — Proprietary  transactions  not 
specified  above  and  cleared  for  the. 


account  of  an  unaffiliated  member/ 
member  organization. 

A — Transactions  cleared  for  al! 
agency  customer  accounts. 

P— Transactions  not  specified  above 
and  cleared  for  the  proprietary  account 
of  a  clearing  member  organization  or 
affiliated  member/member  organization. 

V — Proprietary  transactions  cleared 
for  the  account  of  a  non-member  broker 
dealer  that  is  not  a  competing  market 

maker, 

:)— Transactions  cleared  for  a  Nasdaq 
market  maker  that  is  affiliated  with  the 
clearing  member  that  resulted  from 
telephone  access  to  the  specialist. 

4 — Transactions  cleared  for  a 
member's  Nasdaq  market  maker  that  is 
not  affiliated  with  the  clearing  member 
that  resulted  from  telephone  access  to 
the  specialist. 

5 — Transactions  cleared  for  a  non- 
member  Nasdaq  market  maker  thai  is 
not  affiliated  with  the  clearing  member 
that  resulted  from  telephone  access  to 
the  specialist 

New  York  Stock  Exchange  program 
trade  audit  trail  account  type  codes  as 
used  from  time  to  time  also  are 
acceptable. 

(i:i)  Account  type  code — options 
only.  The  current  account  type  codes  for 
option  transactions  are  as  follows. 
Members  should  use  the  most  restrictive 
account  type  code  available.  These 
codes  may  be  changed  from  time  to  time 
as  the  Exchange  may  determine: 

S — Specialist  principal  transaction  in 
a  specialty  security  (regardless  of  the 
account  or  clearing  member) 

C— Transactions  cleared  for  the 
account  of  an  individual  investor 
F — Transactions  cleared  for  the 
account  of  a  broker-dealer  that  is  not  a 
registered  market  maker  in  the  security 

p_Registered  trader  market  maker 
transaction  regardless  of  the  clearing 
member 

N — Transactions  cleared  for  the 
account  of  a  non-member  market  maker 

(14)  Such  other  information  as  the 
Exchange  may  from  time  to  time 
require.  Clearing  members  may  not 
"summarize"  multiple  trades  in  the 
same  security,  executed  at  the  same 
price  with  the  same  contra  clearing  firm 
as  this  results  in  degradation  of  the 
audit  trail. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
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proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

( 1 )  Purpose 

The  Exchange's  rules  require  clearing 
members  to  submit  to  comparison 
different  types  of  information  for  each 
transaction  that  they  clear.  These 
requirements  are  set  forth  in  Exchange 
Rule  719.  Among  the  different  data  that 
clearing  firms  must  submit  for  each 
trade  is  an  account  type  code.  These 
codes  identify  the  type  of  account  for 
which  the  trade  was  effected  [e.g.,  a 
customer,  market  maker  or  specialist). 
The  Exchange  uses  these  codes  for 
purposes  of  market  oversight  and 
transaction  fee  billing. 

The  Exchange  is  proposing  three 
modifications  to  the  account  type  codes. 
Going  forward,  the  number  "3"  would 
be  used  to  identify  transactions  that 
resulted  from  telephone  access  to  the 
Amex  specialist  effected  for  a  Nasdaq 
market  maker  that  is  affiliated  with  the 
clearing  member.  The  number  "4" 
would  be  used  to  identify  transactions 
that  resulted  from  telephone  access  to 
the  specialist  effected  for  a  Nasdaq 
market  maker  that  is  an  Amex  member 
but  is  not  affiliated  with  the  member- 
clearing  the  trade.  Finally,  the  number 
"5"  would  be  used  to  identify 
transactions  that  resulted  from 
telephone  access  to  the  specialist 
effected  for  a  Nasdaq  market  maker  that 
is  not  an  Amex  member  and  is  not 
affiliated  with  the  clearing  member.  The 
Exchange  is  making  these  changes  to 
identify  the  trades  that  result  from 
telephone  access  to  the  specialist  so  that 
these  trades  will  not  be  charged  a 
transaction  fee. '  No  other  change  would 
be  made  to  Rule  719. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 


'Thci  I'Af.liiinK)!  stales  that  .Section  IX  (if  the 
Nns(lrt()  IJiiljiitHd  TrHding  Privilegas  I'lan  ("Plan") 
providKs  in  purl  Ihdt  no  Plan  Participant  can  impus<! 
.inv  fiK'  (ircharRi!  with  respect  to  transadions  in 
NhmI*!  MHiurilies  effected  with  Nasdaq  market 
iiiaki'rs  which  are  communicated  to  the  floor  by 
tcli'phone  pursuant  to  the  Plan.  See  Joint  Self- 
KoKulatorv  Organization  Plan  (rfiverning  the 
Ccillection,  (>)nsolidation  and  Dissemination  of 
Quotation  and  Transaction  Information  for  Nasdaq- 
l.isled  .Sefrurities  Traded  on  Exchanges  on  an 
I  inlisted  Trading  Privileges  Basis. 


section  6(b)  of  the  Acf  in  general  and 
furthers  the  objectives  of  section 
6(b)(5),''  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
opien  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act"  and  paragraph  (f)(1)  and  (3) 
of  Rule  19b— 4  ^  thereunder  because  it 
constitutes  a  states  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  and  is 
concerned  solely  with  the 
administration  of  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  nde 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
c;hange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  hv 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-77  and  should  be 
submitted  by  October  30,  2002. 

Kor  the  Commission.  I)V  thf  Division  of 
Markul  Keguiiitiofi.  pursiianl  lo  (it-legateci 
authority." 

Margaret  H.  McFarland, 
Dffnity  Sacrrtan'. 

|FK  Doc.  02-2.')f)71  Filed  10-8-02;  H:45  iim| 
BILUNQ  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46592;  File  No.  SR-CHX- 
2002-28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Stock  Exchange,  Incorporated  To 
Amend  the  CHX  Memliership  Dues  and 
Fees  Schedule  to  Reduce  Tape  A  and 
Tape  B  Specialist  Credits,  Reduce 
Floor  Broker  Earned  Credits,  and 
Increase  the  OTC  Specialist  Fixed  Fees 

October  2,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b—4  thereunder,^ 
notice  is  hereby  given  that  on 
September  3,  2002,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
September  30,  2002,  the  CHX  amended 
the  proposal. '  The  Exchange  has 


M.'i  ll.S.C.  78f(l)). 

'•15  ll.S.C.  78f(b)(5). 

"I."-)  IL.S.C.  78s(l))(;))(A). 

'  17  CFK  24O,19b-4(0(l)  and  (3|. 


"  17  CFK  2()().,(0-.)la)(12). 

I  1.')  l'..S.(:.  7Hs(l))(l). 

■17  CFK  240,1  tlv-4. 

'  .Sff  .Sfptemljer  27.  2(K)2  lutlcr  Ironi  ICIlcii  1 
\(!i!iy.  .Senior  Vice  Pri.'sidnnl  Hiui  (.iiiiiT.il  (.rmiisi-l. 
(!IIX.  Ill  Nan(  y  I  .Sanow.  Divisiiin  of  MarkiM 
Ki^Kiilnlion.  (Commission  ("Ami'ndmi-nl  \(j    1    t 
,\mendmenl  No,  1  compioli^lv  ri^pliu  es  iiiui 
suptTstMlfs  the  original  niing.  Iiir  purpnsits  iil 
<  iili  ulaling  ihi!  BO-day  ahrogalion  pifmid,  llir 
Coniniission  considers  Ihr  pi-riod  In  hnvr 
coniinenced  on  .Seplnmlier  :)(),  2002,  Ihr  il.ili-  llic 
CHX  filed  Amendment  .No.  1. 
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designated  this  proposal  as  one 
establishing  or  changing  a  due.  fee.  or 
other  chargt'  imposed  bv  the  CHX  under 
section  19(b)(:3)lA)(ii)  of  the  Act.^  which 
renders  the  proposal  effective  upon 
filing  with  the  f:ommission  The 
Commission  is  publishing  this  notu  e  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
membership  dues  and  fees  .schedule 
(•■Schedule")  for  the  period  from 
September  through  December  2002,  to 
( 1 )  reduce  the  Tape  A  and  Tape  B 
specialist  credits;  (2)  reduce  the  floor 
broker  earned  credits:  and  (3)  increase 
the  OTC  specialist  fixed  fees.  The  text 
of  the  proposed  rule  change  is  below. 


Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

Membership  Dues  and  Fees 

***** 

E.  Specialist  Fixed  Fees 

Except  in  the  case  of  Exemption 
Eligible  Securities  (as  defined  above  in 
Section  D),  which  shall  be  exempt  from 
assessment  of  fixed  fees,  specialists  will 
be  assigned  a  fixed  fee  per  assigned 
stock  on  a  monthly  basis,  to  be 
calculated  as  follows: 


Fixed  Fee  Per  Dual  Trading  System  Sef:uritv 
Fixed     Fee    For    Specialist    [Memberl     Firms    Trading 
Nasdaq/NMS  Securities 


\f  Credits 

1.  Specialist  Credits 

Total  monthly  fees  owed  hv  a 
specialist  to  the  Exchange  w ;//  he 
reduced  land  'ipecialists  will  be  paid 
each  month  tor  any  unused  credits  by 
the  application  of  the  following  credits! 

a.  Effective  luly  1.2002  for 
transactions  in  Tape  A  Securities: 


CHX  monthly  CTA     i      Transaction  credit 
trade  volume  by  stock                i  percent) 
(percent) 

<7 
7-12 
>12 

18 
45 
70 

No  change  to  text  .       c        c 

The  lowest  monthly  fixed  fee  charged  each  member  firm  tor 
period  from  January  through  June  2002.  less  the  market 
data  rebate  earned  by  the  firm  in  June.  2002.  (Effective 

luly  2002)  ^         ,     ^  , 

For  each  month  from  September  2002  through  December 
2002.  each  specialist  firm  shall  be  charged  a  Fixed  Fee 
Charge  equal  to  that  specialist  firm's  pro  rata  share  of  an 
additional  $10,000  monthly  fee.  A  specialist  firm's  pro 
rata  share  shall  be  based  on  the  firm's  percentage  partici- 
pation in  the  total  market  data  rebates  paid  to  specialist 
firms  trading  Nasdaq/NMS  Securities  in  June  2002. 
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firm's  -Credit  Reduction  Charge."  which 
shall  be  calculated  as  follows: 

(Total  CHX  Monthly  Tape  A 
Transaction  Credits  +  Total  CHX 
Monthlv  Tape  A  fr  B  Transaction 
Credits)  -  $40,000  =  Tape  A  Pro  Rata 
Share 

I  Specialist's  Monthly  Tape  A 
Transaction  Credits  +  Total  CHX 
Monthlv  Tape  A  Transaction  CreditsI  ^ 
Tape  A  Pro  Rata  Share  =  Specialists 
Credit  Reduction  Charge 

b  Effective  luly  1.  2002  for 
transaitions  in  Tape  B  Securities: 


CHX  monthly  CTA 

trade  volume  by  stock 

(percent) 


Transaction  credit 
(percent) 


55  75% 
>575% 


18 
50<"o 


"Tape  A  Securities"  are  se(  urities 
reported  on  Tape  A  of  the  Consolidated 
Tape  .Association 

Transaction  Credit"  when  used  in 
connection  with  Tape  A  Securities 
means  the  applicable  percentagt;  of 
monthlv  CHX  tape  revenue  from  the 
Consolidated  Tape  Association 
generated  hv  a  particular  stock    In  the 
extent  that  CHX  tape  revenue  is  suh)e<  t 
U)  a  year  end  adiustment.  specialist 
credits  may  be  adjusted  accordingly 

For  each  month  fmm  September  JOOJ 
through  December  JOOJ.  the 
Transaction  Credit  calculated  above  for 
each  specialist  firm  shall  be  de(  reused 
bv  an  amount  equal  to  that  specialist 


•Transaction  Credit"  when  used  in 
(  onnection  with  Tape  B  Securities 
means  the  applicable  percentage  of 
monthly  CHX  tape  revenue  fi-om  the 
Consolidated  Tape  Association 
generated  by  a  particular  stock.  To  the 
extent  that  CHX  tape  revenue  is  subject 
to  a  year  end  adjustment,  specialist 
credits  may  be  adjusted  accordingly. 

'Tape  B  Securities  ■  are  securities 
reported  on  Tape  B  of  the  Consolidated 
Tape  Association. 

For  each  month  from  September  2002 
through  December  2002.  the 
Transaction  Credit  calculated  above  for 
each  specialist  firm  shall  be  decreased 
bv  an  amount  equal  to  that  specialist 


firm's  "Credit  Reduction  Charge."  which 
shall  be  calculated  as  follows: 
I  Total  CHX  Monthly  Tape  B 
Transaction  Credits  +  Total  CHX 
Monthlv  Tape  A  &■  B  Transaction 
Credits)  x  $40,000  =  Tape  B  Pro  Rata 
Share  (Specialists  Monthly  Tape  B 
Transaction  Credits  +  Total  CHX 
Monthlv  Tape  B  Transaction  Credits)  x 
Tape  BPro  Rata  Share  =  Specialist's 
Credit  Reduction  Charge 

2.  Floor  Broker  Credits 
a.  Earned  Credits. 

Effective  January  1,  2001.  total 
monthly  fees  owed  by  a  floor  broker  to 
the  Exchange  will  be  reduced  by  the 
application  of  the  following  Earned 
Credit  (and  floor  brokers  will  be  paid 
each  month  for  any  unused  credits): 
«         «         »         *         * 

For  each  month  from  September  2002 
through  December  2002.  the  Earned 
Credit  calculated  above  for  each  floor 
broker  shall  be  decreased  by  an  amount 
equal  to  that  floor  broker's  "Credit 
Reduction  Charge."  which  shall  be 
calculated  as  follows: 

(Floor  Brokers  Monthly  Earned  Credit 
+  Total  CHX  Monthly  Earned  Credits)  x 
$50,000  =  Floor  Broke r^  Credit 
Reduction  Charge 


*  15  b.S.C  ;8s(b)(3)(A)(ii). 


3.  Credits  for  Qualified  Market  Makers 
Registered  in  Cabinet  Securities 

No  change  to  text. 

*        •        *        *        *  , 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CHX  proposes  to  amend  the 
Schedule  by  (1)  reducing  the  Tape  A 
and  Tape  B  credits  provided  to 
Exchange  specialists;  (2)  reducing  the 
earned  credits  available  to  Exchange 
floor  brokers;  and  (3)  increasing  the 
fixed  fees  charged  to  specialists  who 
trade  OTC  seciuities.  These  changes 
apply  for  the  period  from  Septeniber 
through  December  2002. 

The  Exchange,  like  other  business 
entities,  sets  financial  goals  for  its 
operations,  and  attempts,  throughout 
the  year,  to  make  decisions  that  permit 
it  to  meet  or  exceed  those  goals.  To  help 
meet  the  Exchange's  goals  for  2002,  the 
Exchange  has  decided  to  temporarily 
reduce  certain  credit  programs  and  to 
increase  certain  fees. 

In  doing  so,  the  CHX  has  designed  the 
proposed  changes  to  the  credit  and  fee 
arrangements  to  have  an  equal  effect  on 
the  Exchange's  s{>ecialist  firms,  as  a 
group,  and  its  floor  broker  firms,  as  a 
group.  Within  each  of  these  two  groups, 
the  fee  changes  are  designed  to  impact 
specific  firms  based  on  the  level  of  their 
current  participation  in  the  credit  and/ 
or  fee  programs.^  The  Exchange  believes 
that  its  member  firms  are  in  agreement 
with  this  proposal. 

The  changes  in  the  credit  section  of 
the  Schedule  (Section  M)  decrease  the 
credits  from  the  levels  that  were  set  in 


''  For  example,  for  each  of  the  months  bora 
September  to  December  2002.  the  Exchange's 
specialists  that  trade  securities  reported  on  Tape  A 
of  the  Consolidated  Tape  Association,  will  be 
assessed  a  credit  reduction  charge  that  is  based  on 
their  share  of  the  total  Tape  A  transaction  credit  for 
those  months. 


July  2002  as  a  result  of  discussions  with 
Commission  staff. ^  Among  other  things, 
the  Tape  B  transaction  credits  outlined 
in  the  Schedule  continue  to  be  50%  or 
less. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  ^  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act »  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereimder,^  because  it  involves  a  due, 
fee,  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Conunission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'" 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


^  See  Securities  Exchange  Act  Release  No.  46231 
(July  19.  2002).  67  FR  48687  (July  25.  2002)(SR- 
CHX-2002-22). 

M5U.S.C.  78f(h)(4). 

"15U.S.C.  78s(b)(3)(A)(ii). 

9  17C:FR240.19b-4(fl(2). 

'o  See  footnote  3.  supra. 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witidield  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-CHX-2002-28,  and  should  be 
submitted  by  October  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-25670  Filed  10-8-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46589;  File  No.  SR-NASD- 
2002-130] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  National  Association 
of  Securities  Dealers,  Inc.  Relating  to 
an  Extension  of  the  Nasdaq 
International  Service  Pilot  Program 

October  2,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b— 4  thereunder,- 
notice  is  hereby  given  that  on 
September  26.  2002.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"),  through  its  sub  ;idiary.  The 
Nasdaq  Stock  Market,  Inc  ("Nasdaq"), 
filed  with  the  Securities  .  .id  Exchange 
Commission  ("Commissi. jn")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  described  below,  the 
Commission  is  granting  accelerated 
approval  to  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  extend  for  one 
year:  (1)  The  pilot  term  of  the  Nasdaq 
International  Service  ("Service");  and 
(2)  the  effectiveness  of  certain  rules 
("International  Rules")  that  are  unique 
to  the  Service.  This  rule  change  does  not 


'M7CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2l7CFR240.19b-4. 
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entail  anv  nuxlifitation  (if  the 
International  Rules  The  present 
authorization  for  the  Service  ancl  the 
International  Rules  expires  on  October 
9.  2002   With  this  filing,  the  pilot  period 
for  the  Service  and  the  International 
Rules  would  be  extended  until  October 
9, 2003. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  tiommission. 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  mav  be  examined  at  the 
places  spftiified  in  Item  III  below   NASD 
has  prepared  summaries,  set  forth  in 
Sections  A.  B.  and  (".  below,  of  the  most 
significant  aspects  of  such  statements 

A  Sflf-Hfgulittor\-  Organization's 
Statfment  of  thf  Purpose  of.  and 
Statutnn-  Basis  for.  the  Proposed  Huh- 

1    Purpose 

The  NASD  proposes  to  extend  for  an 
ddditumal  vear.  until  October  4.  200J, 
the  pilot  operation  of  the  .Servit  e  ami 
the  effectiveness  of  the  International 
Rules  governing  broker-dealers  access 
to  and  use  of  the  Ser\i(  e.  The 
Commission  onginallv  approved  the 
existing  pilot  operation  of  the  Stirv  ice 
and  the  Internal lonai  Rules  in  OctoI>er 
1991   '  The  Service  was  launc  hed  on 
Ianuar\-  20.  1992  The  pilot  has  since 
been  extended  and  is  currently  set  to 
expire  on  0<  tober  9.  2002  * 

The  Service  supports  an  earlv  trading 
session  running  from  1:.10  am  to  9  am 
E.T  on  each  L'  S  business  day 
("European  Session")  that  overlaps  the 
business  hours  of  the  London  finani  iai 
markets  Partic  ipation  in  the  Sen.  i(  e  is 
voluntarv  and  is  open  to  any  authorized 
NASD  member  firm  or  its  approved 
broker-dealer  affiliate  in  the  IK   .\ 
member  participates  as  a  Servii  e  market 
maker  either  by  staffing  its  trading 
facilities  in  the  US  or  the  fa<  ilities  of 
its  approved  affiliate  during  the 
European  .Session   The  .Servu  e  also  has 
a  variable  opening  feature  that  permits 
Service  market  makers  to  ehn  t  to 
partii  ipate  starting  from  .<  30  am.  5:30 
a.m.  or  730  am  .  Eastern  Time  The 
election  is  r»KjUired  to  b«'  matle  on  a 
seturitv-bv-security  basis  at  the  time  a 
firm  registers  with  the  NASD  as  a 


Service  market  maker.'"  At  present,  there 
are  no  Service  market  makers 
participating  in  the  Service. 

As  noted  above,  the  NASD  is  seeking 
to  extend  the  pilot  term  for  one  year. 
During  this  period,  the  NASD  will 
( ontinue  to  reevaluate  the  Service's 
operation  and  consider  possible 
enhancements  to  the  Service  to  broaden 
market-maker  participation.  The  NASD 
t ontinues  to  view  the  Service  as  a 
significant  experiment  in  expanding 
potential  opportunities  for  international 
trading  via  systems  operated  by  Nasdaq. 
Accordingly!  the  NASD  believes  that 
this  pilot  operation  warrants  an 
extension  to  permit  possible 
enhancements  that  will  increase  the 
Services  utility  and  attractiveness  to  the 
investment  community.  The  NASD 
maintains  its  belief  that  it  is  extremely 
important  to  preserve  this  facility  and 
the  opportunities  it  provides,  especially 
ill  light  of  the  increasingly  global  nature 
of  the  s«:urities  markets  and  the  trend 
of  cross-border  transactions  generally 

2  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  (  hange  is  consistent  with  the 
provisions  of  sections  llA(a)(l)(B)  and 
Hi)  and  15A(b)(h)ofthe  Act." 
Subsections  (B)  and  (C)  of  section 
1 1  .Mali  1 )  set  forth  the  Congressional 
goals  of  achieving  more  efficient  and 
effective  market  operations,  broader 
availabihtv  of  information  with  respect 
to  quotaticms  for  se<;urities.  and  the 
I'xwution  of  investor  orders  in  the  best 
market  through  the  use  of  advanced  data 
processing  and  communications 
techniques.  Section  15A(b)(6)  requires, 
among  other  things,  that  the  NASD  rules 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  |ust  and  equitable  principals  of 
traile,  and  to  foster  cooperation  and 
I  (.ordination  with  persons  engaged  in 
regulating.  i:learing.  settling,  processing 
information  with  respect  to.  and 
fai  ilitating  transactions  in  sec:urities. 
The  NASD  believes  that  the  proposed 
extension  of  the  Service  and  the 
International  Rules  is  fully  consistent 
with  these  statutory  provisions. 

B  Selt-Re^ulator,-  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  (hange  will  result  in  any 


'  S^-  Sm  unties  Lx<  hdliK''  .^i^'  Kf^ltrdw  Su  2481.: 
(CXtoher  11  IWl)  Sfi  FK  SJlWJ  ILVIober  17.  19m) 
IKiIhN..   SR-N.XSn-MO-lll 

«  Stf  S«  unliB>  txi  hangt'  Ai  t  Krlndsc  Nii  44M15 
(CXt  9,  i(K)ll.  W.  I-K  S->h'>0(()<l  1h  .iimi)  (fill- Nil 
SR-N.ASCMll-^SI 


•  K^rfrillf>s  lit  Ihf  .i|wiiinK  luiif  c  hoM-ii  ti\  itn- 
SiTviif  iimrlfl  riidkiT   \hr  S«rMi  v  mrfrk..-c  iiwikfr  i^ 
miuiriMl  li.  tiilfill  .ill  lh.-  ..Min.iluiiis  nl  a  Scrvi.  .• 
market  ciidker  Irnm  th-il  nine  (i  -■    eith.-r  I  W  ti  rii 
b   (0  d.tii   nr  7  30  -I  111  I  until  tile  KuruiMMii  SesMi.ii 
I  lose-.  Hi  4  .1  in     K.islerii  Iinie    Set-  Sim  unties 
t.x.  hrfiine   \'  '  Kelert-e  \..    1.1471  Hiiiie  Ih    I'Wl)    'iH 
KK  \J'M,b  lluiie  22.  I4M1I  (Kile  No   SK-N.ASl)->»2- 

54) 

••  15  ll.Si:  7Bk-lld)tl)(B).  lO.  78o-Jlt»lti) 


burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-130  and  should  be 
submitted  by  October  30.  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
sections  llA(a)(l)(B)  and  (C)  and 
15A(b)(6)  of  the  Act.^  The  Commission 
believes  that,  in  connection  with  the 
globalization  of  securities  markets,  the 
Service  provides  an  opportunity  to 
advance  the  statutory  goals  of  { 1) 
achieving  more  efficient  and  effective 
market  operations;  (2)  broader 
availability  of  information  with  respect 
to  quotations  for  securities;  (3)  the 
execution  of  investor  orders  in  the  best 
market  through  the  use  of  advanced  data 
processing  and  communications 
techniques;  and  (4)  fostering 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing,  information  with 
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respect  to,  and  facilitating  transactions 
in  securities. 

The  Commission  views  the  Service  as 
providing  potential  opportunities  for 
international  trading  via  a  system 
operated  by  Nasdaq.  The  Service  is 
intended  to  promote  additional 
commitments  of  member  firms'  capital 
to  market  making  and  to  attract 
commitments  from  firms  based  in 
Europe  that  currently  do  not  function  as 
Nasdaq  market  makers.  Although  there 
are  no  Service  market  makers 
participating  in  the  Service,  the  NASD 
plans  to  reevaluate  the  Service's 
operation  and  consider  possible 
enhancements  to  the  Service  to  broaden 
market  maker  participation. 
Accordingly,  the  Commission  believes 
that  this  pilot  operation  warrants  an 
extension  to  permit  possible 
enhancements  that  will  increase  the 
Service's  utility  and  attractiveness  to  the 
investment  community.  Any  changes  to 
the  operation  of  the  Service  will  be  filed 
pursuant  to  section  19(b)(2)  of  the  Act." 

Pursuant  to  Section  19(b)(2)  of  the 
Act,"  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  it  is 
appropriate  to  approve  on  an 
accelerated  basis  the  one-year  extension 
of  the  Service,  until  October  9.  2003,  to 
ensure  the  continuous  operation  of  the 
Service,  which  is  otherwise  set  to  expire 
on  October  9,  2002. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-NASD-2D02- 
130)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Dvputy  Secretary. 

|FR  Doc.  02-25673  Filed  10-8-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[FtoleaM  No.  34-46559;  File  No.  SR-NASD- 
2002-125] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  To  Extend  a  Pilot 
AmerKhnent  to  NASD  Rule  4120 
Regarding  Nasdaq's  Authority  To 
Initiate  and  Continue  Trading  Halts 

September  26.  2002. 

Pursuant  to  Section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  20,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"). 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  '  and  Rule  19b- 
4(f)(6)  thereunder,"  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.""'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  a  pilot 
amendment  to  NASD  Rule  4120,  which 
clarified  Nasdaq's  authority  to  initiate 
and  continue  trading  halts  in 
circumstances  where  Nasdaq  believes 
that  extraordinary  market  activity  in  a 
security  listed  on  Nasdaq  may  be  caused 
by  the  misuse  or  malfunction  of  an 
electronic  quotation,  communication, 
reporting,  or  execution  system  operated 
by,  or  linked  to,  Nasdaq.  The  purpose  of 
this  filing  is  to  extend  the  pilot  until 
November  15,  2002.'*  Accordingly,  there 
is  no  new  proposed  rule  language.  . 


"ISll.S.C.  78s(b)(2). 
"ISII.S.C.  78s(b)(2). 
'"15  U.S.C.  78s(b)(2). 
"  17  CFR  20O.3O-3(a)(12). 


'  ISU.S.C.  7Bs(b)(1). 

n7CFR240.19b-l 

'l.'il!..S.C:.  78s(b)(3)(.^). 

••17  CFR  240.19b-^(f)(Bl 

'■Nasdaq  iisked  the  Ciominissioii  to  Wdive  tile  5- 
(iav  prf'-filiiij^  iiiitite  reqiiirenient  and  tlie  .lO-ddv 
operative  delay.  .See  Rule  19l)-»inif>)(iii)  17  CKK 
240.19b-^(f)(6)(iiil. 

*"  Nasdaq  confirmed  that  this  propo.sed  rule 
change  only  extends  the  operation  of  the  pilot,  and 
do«Mi  not  chanKe  the  pilot  substantivelv  Telephone 
converation  tjetween  lohn  Yetter.  .Assistant  General 
Cjiunsel.  Office  of  the  Oneral  C^ninsel.  Na.sdaq.  and 
Joseph  Morra.  Spc<  iai  Counsel,  and  Man:  McKavle. 
Special  Counsel.  Division  of  Market  Regulation 
("Division").  Comnii.ssion  on  .September  2.5.  2002. 


Nasdaq  will  implement  the  proposed 
rule  change  immediately. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulaton,'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  11,  2001,  Nasdaq  filed  v\ith 
the  Commission  a  proposed  rule  change 
to  clarify  Nasdaq's  authority  to  initiate 
and  continue  trading  halts  in 
circumstances  where  Nasdaq  believes 
that  extraordinarv'  market  activity  in  a 
security  listed  on  Nasdaq  may  be  caused 
by  the  misuse  or  malfunction  of  an 
electronic  quotation,  communication, 
reporting,  or  execution  system  operated 
by,  or  linked  to,  Nasdaq. ~  On  July  27. 
2001,  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change,  which 
requested  that  the  Commission  approve 
the  proposed  rule  change  on  a  three- 
month  pilot  basis  expiring  on  October 
27.  2001."  Also  on  July  27.  2001.  the 
Commission  approved  the  proposed 
rule  change  and  Amendment  No.  1  on 
a  pilot  basis  "  after  finding  that  the 
proposed  rule  change  was  consistent 
with  the  requirements  of  the  Act. 
including  Section  15A  of  the  Act.'" 
Since  that  time,  the  pilot  period  for  the 
rule  has  been  extended  on  several 
occasions." 

According  to  Nasdaq,  as  a  result  of  the 
decentralized  and  electronic  nature  of 


'  See  .Se<'urities  Kxchaiine  .\'  t  Release  No  44:il)7 
IMj\   15.  2(K)1).  6fi  KR  28209  (Mh\  22.  2001)  (.NoliLe 
for  .SR-NASD-2n01-.17| 

".See  Letter  from  Thomas  1'  Mnrriii.  .Associate 
Ceneral  Counsel.  Nasdaq,  to  ,\\Un\  H.ir\e\.  Office 
Head  of  MarketVVatch.  Division.  Comniissuut  dated 
lulv  27.  2U01.  (Amendment  No.  1  to  SR-NA.SD- 
2001 -37). 

''See  Se{:urities  Kxchange  .^ct  Release  No  44WW 
llulv  27.  2001).  66  KR  40761  (Aug  :t.  2(K)1)  (Order 
granting;  approval  of  .SR-NASI>-2tM)l-;i7  on  a  pilot 
basis). 

"M5  I'.S.C.  780-3. 

' '  See  Se<  urititw  Exchange  .\ct  Release  No   44H7() 
(.Sept.  28.  2tX)l).  6b  FR  50701  (Oct   4.2001) 
Se<'urities  Exchange  Act  Release  No  45:t44  (Ian   2h 
2002).  67  FR  5022  (Feb.  :t.  2(X)2):  Se<  unties 
Exchange  Act  Release  No  45H51  (Apr   :tO.  2(K)2)  67 
FR  31858  (.Ma\  10.  2002). 
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the  market  operated  by  Nasdaq,  the 
price  and  volume  of  transactions  in  a 
Nasdaq-listed  security  may  be  affected 
by  the  misuse  or  malfunction  of 
electronic  systems,  including  systems 
that  are  linked  to.  but  not  operated  bv. 
Nasdaq.  In  circumstances  where  misuse 
or  malfunction  results  in  extraordinar\ 
market  activity.  Nasdaq  believes  that  it 
mav  be  appropriate  to  halt  tradin^  in  an 
affected  security  until  the  systwn 
problem  can  be  rectified.  In  the  period 
during  which  the  rule  change  has  been 
in  effect.  Nasdaq  has  not  had  occasion 
to  initiate  a  trading  halt  under  the  rule 
Nevertheless.  Nasdaq  believes  that  the 
rule  is  an  important  component  of  its 
authoritv  to  maintain  the  fairness  and 
orderly  structure  of  the  Nasdaq  market 
Accordingly.  Nasdaq  believes  that  the 
rule  should  remain  in  effect  on  an 
uninterrupted  basjs 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act.'- 
including  Section  15A{b)(6)  of  the  Act.' ' 
which  requires,  among  other  things,  that 
a  registered  national  securities 
associations  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  |ust  and 
equitable  principles  of  trade,  and.  in 
general,  to  protect  investors  and  the 
public  interest  Nasdaq  believes  that  the 
proposed  rule  change  provides  Nasdaq 
with  clearer  authority  to  respond  to  and 
alleviate  market  disruptions  and  thereby 
protect  investors  and  the  public  interest. 

B  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  Competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C  Self-Regulaton-  Organization's 
Statement  on  (Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members.  Participants,  or  Others 

In  a  letter  dated  July  27.  2001,  Instinet 
Corporation  ("Instinet")  commented  on 
the  proposed  rule  change  as  originally 
proposed  and  currently  in  effect  '■• 
Nasdaq  has  filed  a  proposed  rule 
change— SR-NASD-200 1-75— to 
modiK'  the  rule  in  certain  respects  and 
to  make  the  rule  permanent,  and  has 
received  no  comments  on  that 


proposal.'"  Nasdaq  believes  that  the 
amendments  to  the  rule  proposed  in 
SR-NASD-2001-75  respond  to  the 
concerns  expressed  by  Instinet  without 
impairing  the  flexibility  that  the  rule 
must  retain  in  order  for  the  rule  to  assist 
Nasdaq  in  meeting  its  overarching 
responsibilitv  to  maintain  the  fairness 
and  orderly  structure  of  the  Nasdaq 
market.  Pending  Commission  action  on 
SR-NASD-2001-75.  Nasdaq  believes 
that  the  pilot  period  of  the  current  rule 
should  be  extended  to  allow  the  rule  to 
remain  in  effect  on  an  uninterrupted 
basis. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition:  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
sui:h  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A) '•' of  the 
Act  and  Rule  19b-4(f)(6)  thereunder.'' 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
(kimmission  that  such  action  is 
nec:essary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay.  The  Commission 
believes  waiving  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  Acceleration  of  the  operative 
date  will  allow  the  pilot  to  operate 
continuously  through  November  15. 
2002.  while  the  Commission  considers 
Nasdaq's  request  for  permanent 
approval.  For  these  reasons,  the 
Commission  waives  both  the  5-day  pre- 
filmg  requirement  and  the  30-day 
operative  waiting  period.'" 


'•'J5  Li.S.C    78o-J 

'MSL'.S.C.  78o-3(b)(61 

'•  W  L«tter  from  Ion  Krueper,  First  Viif 
President— Reguialorv  Politv/ Strategy ,  ln,<tinel  to 
lonathao  G.  Katz.  Se(.retar>'.  Cxjmmission  dated  |uly 
27   2001. 


■'•Sff  Sit  unties  txthrtiiKt?  Alt  Release  No  453S5 
()an.  -'M   JIKIJI   h7  KK  SlSl  (Feb   5   2lX)2l  (File  No 
SR-N.A.SU-J(X)1    7S) 

"'15r.S(.   78s(!))(;i|(A). 

'■  17(.FK  240  19l>-4(f)(b) 

'"For  purpiiM's  nnU  of  accelerating  the  operative 
date  of  Ihis  pro|)<isal.  the  ( Ujmmis.sion  has 
considerwl  the  proposed  rule  s  impact  on 
effii  lencv.  competition,  and  capital  formation.  15 
L  S.C  78c;(f). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-125  should  be 
submitted  by  October  30.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doi;  02-25675  Filed  10-8-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatMM  No.  34-46579;  File  No.  SR-NYSE- 
2002-31] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  inc.  Relating  to 
Codlf  k:atk>n  of  New  York  Stock 
Exchange  Polteles  Previously 
Approved  by  the  Commission  and  the 
Reordering  of  Other  Rules 

October  1.2002. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
12,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 


'"UCFRZOO.aO-alaHlZ) 
'ISL'S.C.  78i(b)(l|. 
M7CFR240.19b-i. 


have  been  prepared  by  the  Exchange. 
The  proposed  rule  change  has  been  filed 
by  the  NYSE  as  a  "non-controversial" 
rule  change  under  Rule  19b-4(f)(6)  of 
the  Securities  Exchange  Act  of  1934 
("Act"). 3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Oi^gaiiization's 
Statement  of  tlie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  formal  codification  of  several 
Exchange  policies  previously  approved 
by  the  Commission  and  the  reordering 
of  several  other  Exchange  rules.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  NYSE  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  NYSE  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Reguhatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

According  tp  the  NYSE,  the  purpose 
of  this  filing  is  to  formally  codify  in  the 
NYSE  Rule  Book  several  policies  which 
have  been  previously  filed  with,  and 
approved  by,  the  Commission  pursuant 
to  Rule  19b-4  and  to  rearrange  the 
placement  of  several  other  rules.  The 
NYSE  represents  that  the  material  filed 
herein  does  not  constitute  a  substantive 
change  to  any  NYSE  rule  or  policy,  and 
is  responsive  to  recommendations  made 
by  an  Independent  Consultant  retained 
by  the  Exchange.  See  In  the  Matter  of 
New  York  Stock  Exchange,  70  S.E.C. 
Docket  106.  Release  No.  34-41574, 1999 
WL  430863  (June  29,  1999). 

Rule  90 

Exchange  Rule  90  prohibits  member 
proprietary  transactions  on  the 
Exchange  in  accordance  with  the 
principles  of  Section  11(a)  of  the  Act 
and  the  Commission's  rules  thereunder. 
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The  Exchange  is  proposing  to  add,  as 
Supplementary  Material  to  Rule  90,  the 
text  of  Section  11(a)  and  the  text  of  the 
Commission's  rules  thereunder. 

Rules  110,  111  and  112 

Exchange  Rules  110.  Ill  and  112  are 
primarily  addressed  to  Competitive 
Traders,  although  several  provisions  of 
these  >Rules  relate  to  other  matters.  The 
Exchange  is  proposing  to  reorganize 
these  rules  so  that  all  material  directly 
relating  to  activities  of  Competitive 
Traders  will  be  codified  in  Rule  110. 
This  involves  placing  certain  material 
currently  codified  in  Rule  111  and  Rule 
112  into  Rule  110.  After  the 
reorganization,  Rule  111  would  contain 
material  currently  codified  in 
Supplementary  Material  to  Rule  112 
concerning  reporting  requirements  for 
Competitive  Traders  and  certain  other 
traders.  In  addition.  Rule  112  would 
consist  of  material  currently  codified  in 
paragraphs  .10  and  .20  of 
Supplementary  Material  to  Rule  112 
dealing  with  orders  initiated  off  the 
Floor,  and  what  constitutes  "on  Floor" 
and  "off  Floor"  for  purposes  of 
Exchange  rules. 

No  new  material  is  being  added.  The 
Exchange  is  simply  reorganizing  the 
existing  material  for  ease  of  reference. 

The  specific  reorganization  is  as 
follows.  Paragraphs  (a),  (b).  and  (c)  of 
current  Rule  111  would  become 
paragraphs  (a),  (b).  and  (c)  of  new  Rule 
110.  Paragraphs  (a),  (b).  (c).  and  (d)  of 
current  Rule  112  would  become 
paragraphs  (d),  (e).  (f),  and  (g)  of  new 
Rule  110.  Paragraphs  (d).  (e).  (f).  (g)  and 
Supplementary  Material  .10  of  current 
Ride  111  would  become  paragraphs  (h). 
(i).  (j).  (k).  and  (1)  of  new  Rule  110.  The 
text  of  current  Rule  110  would  become 
paragraph  (m)  of  new  Rule  110. 
Supplementary  Material  paragraphs  .21 
and  .22  of  current  Rule  112  would 
become  new  paragraphs  (n),  (o).  and  (p) 
of  new  Rule  110. 

Supplementary  Material  paragraph 
.30  of  current  Rule  112  would  become 
paragraph  (a)  of  new  Rule  111. 
Supplementary  Material  paragraphs  .40. 
.50,  and  .50A  of  current  Rule  112  would 
become  paragraphs  (b).  (c)  and  (d)  of 
new  Rule  111. 

Supplementary  Material  paragraph 
.10(a)  of  Rule  112  would  become 
paragraph  (a)  of  new  Rule  112. 
Supplementary  Material  paragraphs 
.20(a),  (b).  (c),  and  (d)  would  become 
paragraphs  (b),  (c),  (d),  and  (e)  of  new 
Rule  112. 

Three  paragraphs  are  proposed  to  be 
deleted.  Current  Rule  112(e)  contains 
exemptions  from  restrictions  on 
Competitive  Traders  for  specialists  in 
securities  in  which  they  are  registered. 


Current  Rule  111(c).  however,  contains 
similar  exemptions.  Accordingly,  the 
Exchange  is  proposing  to  rescind  Rule 
112(e)  as  redundant  and  unnecessary, 
and  this  paragraph  would  not  appear  in 
proposed  new  Rule  110. 

Rule  112.23  refers  to  the  ability  of  the 
specialist  to  establish  priority,  but  not 
parity  or  precedence  based  on  size,  in 
certain  market  situations.  This 
paragraph  is  similar  to  restrictions 
contained  in  Rule  108,  and  the 
Exchange  is  proposing  to  delete  it  as 
redundant. 

Rule  112.24  provides  that  specialists 
should  state  the  full  size  of  the  offer 
except  in  instances  in  which  they 
believe  the  proper  exercise  of  the 
brokerage  function  makes  it  inadvisable 
to  do  so.  This  Rule  has  been  superseded 
by  the  Commission's  limit  order  display 
rule.  Rule  11  Acl-4,  and  NYSE  Rule 
79 A.  15,  and  is  therefore  proposed  to  be 
rescinded. 

Codification  of  Exchange  Policies 

The  Exchange  is  proposing  to  add  its 
specialist  stock  allocation  policy  to  Rule 
103B.'»  This  Rule  currently  provides  that 
securities  listing  on  the  Exchange  will 
be  allocated  to  specialist  units  according 
to  such  policies  as  the  Exchange  shall 
establish.  The  Exchange's  Allocation 
Policy  has  been  previously  filed  with 
the  Commission  but  has  not  been 
codified  in  the  Rule  Book.  The 
Exchange  is  simply  proposing  to  add  the 
text  of  the  current  Allocation  Policy  to 
the  text  of  Rule  103B. 

The  Exchange  is  also  proposing  to 
codify  three  other  policies  which  have 
been  previously  approved  h    the 
Commission.  The  Exchange  s  policies 
and  interpretations  regarding  market-on - 
close  and  limit-on-close  orders  would 
be  codified  in  new  Exchange  Rule 
123C.^  Included  in  this  Rule  would  be 
interpretive  material,  previously 
disseminated  to  the  Exchange's 
membership,  which  is  reasonably  and 
fairly  implied  by  these  policies,  the 
Exchange  is  not  proposing  to  adopt  any 
new  substantive  requirements. 

The  Exchange  is  proposing  to  codifv 
its  policies  and  interpretations  regarding 
trading  halts  and  delayed  openings  in 


<This  policy  was  last  amended  in  .SR-.\YSE- 
2001-10  (Allocation  Policy  for  Exchange-Traded 
Funds),  approved  by  Securities  Exchange  .\c.\ 
Release  No.  44306  (Mav  15.  2001).  66  FR  28008 
(May  21.  2001).  and  in'SR-NYSE-2001-17 
(Inter\iew  Pool  for  Exchanges  Allocation  Policv 
and  Pnx:edures).  approved  by  Securities  Exchange 
.Act  Release  No.  44975  (October  24.  2001).  66  FR 
55037  (October  31.  2001). 

^This  policy  was  last  amended  in  SR-NYSE-99- 
26.  approved  by  Securities  Exchange  .\ct  Release 
No.  41726  (August  11.  1999).  64  FR  44985  (Augu.M 
18.  1999). 
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new  Rule  123D.''  No  new  substantive 
rt'tiiiin-ments  are  proposed  to  be 
adopted. 

The  Exchange  is  also  proposing  to 
codifv  Its  Spe<  ialisl  Con'.bination 
Rmvicw  PiiliiA  in  new  Rule  12.iE  '  No 
new  substantive  rtHjuirements  are 
proposed  to  be  adopted 

2   Statutorv  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,"  in  general,  and 
furthers  the  obiectives  of  section  tj(b)(5) 
of  the  Act.'  in  particular  Section  b(b)(.5) 
of  the  Act  requires,  among  other  things, 
that  an  exchange  have  rules  that  are 
designed  to  promote  |ust  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B  Self-Regulaton-  Organization  s 
Statement  nn  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Be^uluton-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  CXhers 

The  E.xchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act  '"  and 
Rule  19b-4(n(6)  thereunder."  Bec:ause 
the  foregoing  proposed  rule  change  (1) 
Does  not  significantly  afftnjt  the 
protec:tion  of  investors  or  the  publ.. 
interest.  (2)  does  not  impose  any 
significant  burden  on  competition,  and 
(3)  bv  its  terms  does  not  become 


•This  pohi  V  WHS  last  amended  in  SR-NYSE-93- 
19.  dfipriivfil  h\  Sw.urities  hxrhanst'  ••Vil  Kf  lease 
No.  tJB90  (Spplemti.T  H.  I'WJ).  38  KK  4a91b 
iSeptemljer  JU.  l^y.Jl 

"This  polii  \  wrts  Ust  rjuproved  in  SR-NYSE-**- 
4h   Se<  unties  Kx<  hansje  Ai  I  Release  No    35;)4J  (Fei) 
H.  IWf^l.  hO  KK  H4  17  (Feb    14.  1995)   The  last 
propiise<1  rtineiiiliiienl  In  this  piilii  \  was  made  in 
SR-NYSE-:i(XX>-l  1  IMan:h  >.  2tXJ0)  (not  yel 
approved). 

"15U.S.C.  78flb) 

"ISUS.C.  78f[b)(5) 

•"15U.S.C.  78s(b)(l)(.^) 

"  17  CFK  24U.l9b-4tn(b)(lli). 


operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  inav  designate,  and  the 
Exchange  has  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
business  davs  prior  to  the  filing  date,  it 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act '-  and  Rule  19b- 
4(n(fi)(iii)'  '  thereunder.  At  any  time 
within  bO  davs  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
mav  summarilv  abrogate  such  rule 
change  it  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherant:e  of  the  purposes  of  the 
Act 

A  proposed  rule  change  filed  under 
Rule  19l)-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However.  Rule  19b- 
4(f)(H)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
NYSE  has  requested  that  the 
Commission  waive  the  30-day  pre- 
operative waiting  period,  which  will 
allow  the  proposed  administrative  rule 
changes  and  codification  of  Exchange 
policies  to  take  effect  immediately. 
According  to  the  NYSE,  the  proposed 
filing  consists  of  formal  codification  of 
several  Exchange  policies  previously 
approved  by  the  Commission  and  the 
reordering  of  several  other  Exchange 
rules.  Therefore,  the  Exchange  believes 
that  the  proposed  rule  change  is  non- 
controversial,  addresses  the 
administration  of  Exchange  rules,  and 
should  take  effe<:t  immediately.  In  light 
of  these  considerations,  the 
(iommission.  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  designate  the 
proposed  rule  change  as  operative 
immediatelv  '^ 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary'.  Securities  and  Exchange 
Commission.  4.50  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-2002-31  and  should  be 
submitted  by  October  30.  2002. 

Fur  the  Commission,  by  tht!  Division  of 
Mdrkct  Regulation,  pursuant  to  delegated 
Huihorily.'"' 

Margaret  H.  McFarland. 
Deputy  Sfi  rrtary. 

IKR  Uo(..  U2-2.5672  Filed  U)-H-02;  H:4.t  .un] 
BILLING  CODE  8010-01-P 
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'■•  For  the  purposes  onlv  .if  accelerating  the 
op«Talui'  date  mI  this  pruposai   the  ConiniisMon  has 
<  iiiisidiTei)  llif  proposed  rules  impact  on  effii :ien(  \ . 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46593;  File  No.  SR-OCC- 
2002-23] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  Physically-Settled  Futures 
on  Narrow-Based  Stock  Indexes 

October  2.  2002 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  30,  2002,  The  Options 
Clearing  Corporation  ( "OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  OCC's  by-laws  and  rules  to 
provide  for  the  clearance  and  settlement 
of  transactions  in  physically-settled 
futures  on  narrow-based  stock  indexes. 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Introduction 

The  proposed  amendments  would 
provide  for  the  clearance  and  settlement 
of  physically-settled  futures  on  narrow- 
based  stock  indexes  under  the  same 
basic  rules  and  procedures  recently 
approved  by  the  Conunission  for  the 
clearance  and  settlement  of  other 
security  futuires  contracts.  ^  Delivery  of 
the  constituent  securities  of  an 
underlying  narrow-based  index  would 
be  effected  pursuant  to  the  same  rules 
and  procedures  currently  applicable  to 
the  clearance  and  settlement  of  stock 
options  and  physically-settled  stock 
futures. 

Background  and  Brief  Product 
Description 

As  amended  by  the  Commodity 
Futures  Modernization  Act  of  2000 
("CFMA").  section  3(a)(55)  of  the  Act 
defines  the  term  "seciu"ity  future"  to 
include  "a  contract  of  sale  for  future 
delivery  of  *   *   *  a  narrow-based 
security  index,  including  any  interest 
therein  or  based  on  the  value  thereof" 
CFMA  does  not  specify  or  restrict  the 
means  by  which  a  narrow-based 
security  index  future  can  be  settled. 
OneChicago  LLC  ("ONE")  has  proposed 
to  include  physically-settled  index 
futures  among  the  contracts  listed  for 
trading  through  its  facilities  and  has 
asked  OCC  to  provide  clearing  and 
settlement  services  for  those  contracts. 
OCC's  existing  rules  for  clearing 
security  futures  contracts,  which  were 
approved  by  the  Commission  in  2001, 
provide  for  the  clearance  of  cash-settled 
stock  futures  and  index  futiues  and  for 
the  clearance  of  physically-settled  stock 


■  17  CFK  200.30-3ia)li; 
15  I  ..S.(;   78s(b)(l). 


-'  The  (ximmission  has  modified  parts  of  Ihese 
statements. 

'  Eg..  Securities  Exchange  Act  Releases  No. 
44434  dune  15.  2001).  66  FR  33283  (File  No.  SR- 
OOC-2001-05  and  44727  (August  20,  2001).  66  FR 
45351  (File  No.  SR-C)CC-2001-07l. 


futures.  They  do  not,  however,  provide 
for  physically-settled  index  futures.-' 
The  purpose  of  the  present  rule  change 
is  to  amend  those  rules  as  necessary  to 
provide  for  clearance  and  settlement  of 
this  additional  type  of  security  future. 

ONE  proposes  to  trade  physically- 
settled  narrow-based  index  futures  that 
would  allow  a  participant  to  take  a 
position  in  defined  economic  sectors 
such  as  airlines,  computers,  investment 
banking,  and  semiconductors.  These 
futures  contracts  will  require  the  seller 
at  maturity  of  the  contract  to  deliver  to  . 
the  buyer  a  specified  number  of  shares 
(to  be  set  initially  at  100  shares  or 
multiples  thereof  subject  to  adjustments 
to  reflect  certain  corporate  events  such 
as  stock  splits)  of  each  of  the  constituent 
securities  in  the  index.  The  number  of 
deliverable  shares  of  each  security  will 
essentially  define  the  index. 

ONE  intends  that  the  constituent 
stocks  will  be  represented  in  an  index 
under  an  approximate  equal-dollar 
weighting  formula.  OneChicago  will 
rebalance.the  index  periodically  to 
account  for  relative  price  changes  of  the 
constituent  securities.  ONE  may  also 
change  constituent  securities  from  time 
to  time  so  that  the  index  better  reflects 
the  particular  industry  sector.  New 
classes  of  contracts  will  be  opened  after 
each  rebalancing  or  change  in  the 
composition  of  the  index.  Existing 
contracts  will  be  unaffected  by  these 
rebalancing  changes  and  will  continue 
trading  until  expiration. 

Overview  of  OCC's  Proposed  Rule 
Changes 

OCC  has  determined  that  physically- 
settled  index  futures  may  be  readily 
settled  in  a  manner  similar  to 
physically-settled  stock  futures.  As  is 
the  case  with  stock  futures  and  stock 
options,  delivery  of  the  underlying 
would  ordinarily  be  made  through  the 
National  Securities  Clearing  Corporation 
("NSCC")  with  OCC's  broker-to-broker 
settlement  procedures  as  a  fallback  in 
the  event  that  a  deliverable  security  is 
ineligible  to  be  settled  through  NSCC. 
ONE  has  determined  to  set  the  final 
settlement  price  against  which  delivery 
will  be  made  based  on  the  price  of  the 
future  rather  than  using  the  cash  prices 
of  the  constituent  stocks.  The  prices  that 
OCC  would  provide  to  NSCC  with 
respect  to  each  underlying  constituent 
security  would  be  determined  by 
allocating  the  final  futures  settlement 
price  to  each  constituent  security  in 
proportion  to  its  weighting  in  the  index. 
This  would  be  essentially  the  same  way 
that  OCC  currently  handles  the 
settlement  of  equity  options  that  have 


'Id. 


multiple  deliverables  as  a  result  of 
corporate  events. 

The  following  discussion  describes 
revisions  tp  particular  by-laws  or  rules 
that  are  of  particular  significance  or 
appear  to  require  explanation.  Where 
special  provisions  for  physically-settled 
narrow-based  index  futures  are  needed, 
they  are  proposed  to  be  added  primarily 
in  either  the  basic  rules  in  Articles  VI 
of  the  By-Laws,  Clearance  of  Exchange 
Transactions,  or  to  the  rules  governing 
security  futures  generally,  which  are  in 
Article  XII  of  the  By-Laws,  Futures  and 
Futures  Options,  and  Chapter  XIII  of  the 
Rules,  Futures  and  Futures  Options. 
Chapter  IX  of  the  Rules.  Delivery  of 
Underlying  Securities  aiid  Payments, 
governing  settlement  of  delivery 
obligations  with  respect  to  underlying 
stocks  also  would  be  amended  slightly. 
Many  other  proposed  changes  are  not 
discussed  individually  because  they  are 
merely  conforming  changes,  constitute 
minor,  nonsubstantive  changes  to 
existing  by-laws  and  rules,  or  are 
otherwise  self-explanatory. 

New  and  Amended  Definitions 

OCC  proposes  to  define  several 
additional  terms  applicable  to 
physically-settled  narrow-based  index 
futures  and  to  include  those  terms  in 
Article  I  of  the  By-Laws.  Definitions, 
because  they  are  used  throughout  the 
by-laws  and  rules.  The  new  definitions 
are  mostly  self-explanatory,  but  a  few 
terms  that  are  of  particular  significance 
are  described  below. 

The  term  "aggregate  purchase  price" 
would  be  amended  to  identifv'  the  total 
price  against  which  all  of  the 
deliverable  securities  would  be 
delivered  at  maturity  of  a  physically- 
settled  narrow-based  index  future.  For 
purposes  of  settlement,  that  aggregate 
purchase  price  will  then  be  apportioned 
among  the  constituent  securities  of  the 
underlying  index  (as  d     jribed  in 
"Amendments  to  Chr     ,ir  IX  of  the 
Rules"  below). 

The  amendment  to  the  definition  of 
"final  settlement  price"  would  provide 
that  the  final  settlement  price  of  a 
futures  contract  could  be  determined  by 
reference  to  the  value  of  the  underlying 
or.  as  ON'E  proposes  in  the  case  of 
physically-settled  narrow-based  index 
futures,  by  reference  to  the  final 
settlement  price  of  the  futures  contract 
itself 

The  term  "class"  would  be  amended 
to  clarify  that  only  physically-settled 
narrow-based  index  futures  that  have 
identical  constituent  securities  and 
identical  weightings  of  such  securities 
in  the  index  underlying  such  future 
belong  to  the  same  "class."  This 
amendment  reflects  OCC's  intention  to 
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treat  a  class  of  physically-settled 
n.irrou'-basfd  inciox  futures  contracts 
that  has  b»'*'n  r»*balanc  otl  as  a  separate 
class  of  futures  i  nntrarts 

The  new  term    (ieliverahle  security" 
would  be  defined  broadlv  to  include 
any  seruntv  that  might  be  deliverable 
with  respect  to  any  physualh  -settleii 
cleared  contract  This  term  would  be 
created  primanlv  to  avoid  possible 
confusion  from  use  of  the  term 
"underlying  securitv"  to  mean  a 
particular  constituent  security  in  an 
underlying  index.  Similarly,  the  term 
"deliverable  amount"  is  used  to  refer  to 
the  number  of  shares  or  other  units  of 
a  particular  constituent  securitv  that  is 
deliverable  with  respect  to  a  single 
contract 

The  term  "phvsicallv-settled  narrow- 
based  index  future"  would  be  added  to 
distinguish  these  products  from  cash- 
settled  narrow-based  index  futures  The 
definition  of    narrow-based  index 
future"  would  be  amended  tu 
encompass  both  cash-  and  physitallv- 
settled  narrow-based  index  hitures.  and 
the  definition  of  "security  future" 
would  be  amended  to  inc  lude  a  specific 
reference  to  stock  hitures  and  narrow- 
based  index  futures 

.Vmendments  to  Article  VI  of  the  By- 
Laws 

Article  VI.  Clearance  of  Exchange 
Transactions,  sets  out  the  basic  terms  of 
option  contracts  and  the  general  rules 
for  the  clearance  of  exchange 
transactions.  These  basic  rules  apply  to 
stock  options,  and  except  where  they 
are  replaced  or  modified  hv  the  b\-laws 
in  later  articles  specifically  applicable  to 
other  products,  they  applv  to  those 
other  OC.C  cleared  products.  .\n 
amendment  to  section  10(d)  would  be 
added  to  clarify  the  mechanism  for 
determination  of  the  deliverable  amount 
with  respect  to  each  constituent  security 
in  a  series  of  physically-settled  narrow- 
based  index  futures.  Section  19 
previously  addressed  shortages  of 
"underlying"  securities  The  title  would 
be  modified  to  refer  to  the  new  term 
"deliverable  securities  "  Section  19 
would  be  modified  generally  to  provide 
for  contracts,  including  but  not  limited 
to  phvsicallv-settled  narrow-based 
index  futures,  whic  h  may  call  for 
delivery  of  multiple  securities  This 
could  also  be  the  case,  for  example, 
where  a  stock  option  or  stock  future  has 
been  adjusted  as  the  result  of  a  special 
distribution  or  other  corporate  event   .Xs 
proposed,  section  19  would  provide  for 
the  partial  settlement  of  contracts  that 
may  have  multiple  deliverable 
securities,  not  all  of  which  are  affected 
by  the  shortage  Various  conforming 
c  hanges  would  be  made  in  the 


remainder  of  the  section  and  in  the 
interpretations  and  policies  following 
the  section  Subparagraphs  (2)-(4)  of 
section  19(a).  wlfuch  are  substantively 
identical  but  dealt  with  different  types 
of  contracts,  would  be  consolidated  into 
new  subparagraph  (2).  .Section  19(c) 
would  be  redrafted  for  clarity  and 
would  not  effect  substantive  changes  to 
the  treatment  of  contracts  previously 
addres.sed  by  that  section.  Item  7  under 
interpretation  and  Policy  .02  to  section 
19  would  no  longer  be  necessary  and 
would  be  deleted  in  its  entirety. 

Amendments  to  Article  XH  of  the  By- 
Law  s 

Article  XII.  Futures  and  Futures 
Options,  sets  out  the  basic  provisions 
for  futures  and  futures  options.  Section 
Jia).  whii;h  sets  forth  the  general  rights 
and  obligations  of  buyers  and  sellers  of 
futures  and  futures  options,  would  be 
amended  to  set  out  the  general  rights 
and  obligations  of  buyers  and  sellers  of 
phvsicallv-settled  narrow-based  index 
futures.  A  new  sentence  woukf'be 
added  to  section  3(a)  clanf\ing  that 
determinations  of  adiustments  required 
to  reflect  certain  events  with  respect  to 
the  constituent  securities  of  the  index 
underlying  a  phvsically-settled  narrow- 
based  index  futures  contact  would  be 
made  by  the  exchange  or  security 
futures  market  on  which  such  futures 
are  traded  It  is  anticipated  that  the 
exc  hange  or  security  futures  market  on 
which  such  futures  are  traded  would 
determine  the  deliverable  amount  for 
each  constituent  security  in  the  index, 
and  that  this  would  effectively  define 
the  index.  .-Sccordingly.  OCC  believes 
that  adjustments  should  be  made  by  the 
market  (as  the  source  of  the  index) 
rather  than  by  OCC; 

Amendments  to  Chapter  IX  of  the  Rules 

As  noted  above,  the  Rules  in  Chapter 
IX.  Delivery  of  Underlying  Securities 
and  Payment  relating  to  delivery  of  and 
payment  for  underlying  securities 
would  be  modified  to  apply  to  the 
constituent  securities  in  an  index 
underlying  a  physicallv-settled  narrow- 
basecl  security  future.  The  proposed 
I  hanges  have  been  drafted  more 
generally,  however,  to  cover  other 
situations  where  there  may  be  multiple 
deliverables  as  in  the  case  of  certain 
adjustments  to  options  and  futures  on 
single  stocks  as  referred  to  above.  The 
allocatiot\of  an  aggregate  purchase  price 
among  multiple  deliverables  is 
necessary  so  that  each  security  can  be 
settled  against  its  own  purchase  price  in 
case  delivery  of  all  the  deliverable 
securities  is  not  simultaneous.  The  price 
would  bc!  allocated  in  proportion  to 
recent  market  prices  for  the  deliverable 


securities.  This  allocation  would  be 
made  by  OCC  in  consultation  with  ONE 
in  the  case  of  physically-settled  narrow- 
based  index  futures  traded  on  that 
market.  In  the  adjustment  situation,  the 
allocation  is  made  solely  by  OCC.  The 
precise  allocation  among  the  deliverable 
securities  is  ordinarily  not  material 
because  any  overpayment  for  one 
deliverable  will  result  in  an 
underpayment  for  another. 

Amendments  to  Chapter  XIII  of  the 
Rules 

Chapter  Xlll  of  the  Rules,  Futures  and 
Futures  Options,  governs,  inter  alia. 
variation  payments  and  delivery" 
obligations  for  futures  and  futures 
options.  Variation  payments  for 
physicallv-settled  narrow-based  index 
futures  would  be  determined  under  the 
existing  rules  with  no  change  except  to 
the  definition  of  "final  settlement  price" 
as  described  above.  Rule  1302.  Delivery 
of  Deliverable  Securities,  would  be 
amended  by  adding  a  new  subparagraph 
(b)  to  provide  that  at  maturity  of  a 
phvsically-settled  narrow-based  index 
future,  the  seller  and  buyer  of  such  a 
future  would  be  obligated,  respectively, 
to  deliver  and  receive  the  deliverable 
amount  of  each  constituent  security  of 
the  index  underlying  the  future. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  Section  17A  of  the 
Act  because  it  provides  for  the  efficient 
clearance  and  settlement  of  physically- 
settled  narrow-based  index  futures  by 
adapting  existing  OCC  rules  that  have 
been  approved  as  effective  in  promoting 
the  prompt  and  accurate  clearance  and 
settlement  of  both  single  stock  futures 
and  cash-settled  narrow-based  index 
futures. 

IBj  Self-Regulaton'  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
ijurden  on  competition. 

(C)  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Eflectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty  five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
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longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  the  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW. , 
Washington,  DC  20549.  Copies  of  such 
fding  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  File  No.  SR-OCC-2002-23 
and  should  be  submitted  by  October  24, 
2002. 

For  the  Commission  by  the  Division  of 
Market  ReguUtion,  pursuant  to  delegated 
authority. 5 

Margaret  H.  NfcFarland, 
Deputy  Secretary. 
[PR  Doc.  02-25674  Filed  10-8-02;  8:45  am] 

BILUNG  CODE  WIO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3450] 

State  of  Georgia 

Fulton  County  and  the  contiguous 
counties  of  Carroll,  Cherokee,  Clayton, 
Cobb,  Coweta,  DeKalb,  Douglas,  Fayette, 
Forsyth  and  Gwiimett  in  the  State  of 
Georgia  constitute  a  disaster  area  due  to 
damages  caused  by  heavy  rains  and 
localized  flooding  that  occurred  on 
September  21  and  22,  2002. 
Applications  for  loans  for  physical 


damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
December  2,  2002,  and  for  economic 
injury  imtil  the  close  of  business  on  July 
3,  2003,  at  the  address  listed  below  or 
other  locally  announced  locations: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit 

Available  Elsewhere  

6.625 

Homeowners  Without  Credit 

Available  Elsewhere  

3.312 

Businesses  With  Credit 

Available  Elsewhere  

7.000 

Businesses  and  Non-Profit 

Organizations  Without 

Credit  Available  Else- 

where   

3.500 

Others  (Including  Non-Profit 

Organizations)  With  Credit 

Available  Elsewhere  

6.375 

For  Economic  Injury:  Businesses 

and  Small  Agricultural  Co- 

operatives Without  Credit 

Available  Elsewhere 

3.500 

5  17  CFR  200.30-3(a)(12). 


The  number  assigned  to  this  disaster 
for  physical  damage  is  345006  for 
Georgia  and  for  economic  injury  is 
9R8700. 

Dated:  October  3.  2002. 
(Catalog  of  Federal  Domestic  .'Kssistance 
Program  Nos.  59002  and  59008) 

Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  02-25687  Filed  10-8-02;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  1113451] 

State  of  Mississippi 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  1,  2002, 
I  find  that  Amite,  Hancock,  Harrison. 
Jackson,  Pearl  River,  Pike  and  Stone 
Counties  in  the  State  of  Mississippi 
constitute  a  disaster  area  due  to 
damages  caused  by  TropicEd  Storm 
Isidore  occurring  on  September  23, 
2002,  and  continuing.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  December  2,  2002  and  for 
economic  injury  until  the  close  of 
business  on  July  1.  2003  at  the  address 
listed  below  or  other  locally  announced 
locations: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place.  Suite  300,  Atlanta,  GA  30308. 


In  addition,  applications  for  economic 
injur}'  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Forrest. 
Franklin,  George,  Lamar.  Lincoln. 
Marion,  Perry,  Walthall  and  Wilkinson 
in  the  State  of  Mississippi;  Mobile 
County  in  the  State  of  Alabama;  and 
East  Feliciana,  St.  Helena.  St.  Tammany. 
Tangipahoa  and  Washington  Parishes  in 
the  State  of  Louisiana. 

The  interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  With  Credit 

Available  Elsewhere  6  625 

Homeowners  Without  Credit 

Available  Elsewhere  |  3  312 

Businesses  With  Credit  | 

Available  Elsewhere  7  000 

Businesses  and  Non-ProfIt 
Organizations  Without 
Credit  Available  Else- 
where    3500 

Others  (Including  Non-Profit 
Organizations)  With  Credit 

Available  Elsewhere  6  375 

For  Economic  Injury:  Businesses 
and  Small  Agricultural  Co- 
operatives Without  Credit 

Available  Elsewhere 3  500 

1 

The  number  assigned  to  this  disaster 
for  physical  damage  is  345111.  For 
economic  injur>'  the  number  is  9R8800 
for  Mississippi;  9R8900  for  Alabama: 
and  9R9000  for  Louisiana. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  2.  2002. 
Herbert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  02-25689  Filed  10-8-02:  8:45  am] 
BILUNG  COOE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3448;  Amendment 
#1] 

State  of  Texas 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agenc\',  dated  September 
30,  2002,  the  above  numbered 
declaration  is  hereby  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  September  6, 
2002,  and  continuing  through 
September  30,  2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  25,  2002.  and  for  economic 
injury  the  deadline  is  June  26.  2003. 
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(Catalog  of  Federal  Domt'siu   .\-Mst,ini  -• 
F'rogram  Nos   .S9<X)2  ami  5^MX)8I 

n.iu-ci  o<  tdb.T  i  i;i)i)2. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

!FR  Dor;.  02-25688  Filed  10-8-02;  8:45  am] 

BILLING  COO€  8025-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  E'l'dtTal  Rdilmad 
Admini->trdti(in,  DOT. 

ACTKJN:  .Notice. 

SUMMARY:  In  dciordanrf  with  the 
Pdpenvork  Rt'ciuttum  .\ct  of  ISMn  and 
It.*,  implementinsi  rn^uldtiDii.^   the- 
FedtTdl  Rdilrudd  .\iiniiiHstrdtinn  iFKA) 
herebv  dnnouiues  thdt  it  is  sfrking 
renewal  of  tht-  fnllnwinn  i  iirrcntlv 
approved  infornidtion  ("lift  tion 
activities    Befdr*'  submitting  these 
informdtion  (ollectiun  requirements 
(ICRs)  fnr  (  ItMrdiKf  bv  the  Office  of 
MandKement  .md  Budj^et  (OMBI.  FRA  is 
sohciting  publit.  (omnient  un  specific 
aspec :ts  of  the  dctivities  identified 
below 

DATES:  (■(imnients  must  be  received  no 
later  than  December  <).  2002 
ADDRESSES:  Submit  written  cnmnients 
on  any  or  all  of  the  followinK  prupused 
activities  bv  mail  to  either;  Mr  Rnbert 
Brogan.  Office  of  .Sdfetv.  Planning  and 
Fvdluatiun  Division.  RRS-2  1 ,  Feder.i! 
Railroad  Administration,  1  120  \'»'rniuiil 
.\ve..  N\V..  Mail  Stop  17.  Washington. 
DC  20540.  iir  Ms    Debra  Steward.  Office 
of  Infornidtion  Tet.hnology  and 
Productivity  Improvement.  R.\D-20. 
Federal  Railroad  Administration.  1120 
Vermont  Ave  .  N\V  .  Mail  Stop  .<3. 
Washington.  DC'  20590  C'.ommenters 
requesting  FR.-\  to  acknowledge  receipt 
of  their  respective  comments  must 
incluile  a  self-addressed  stamped 
postcard  stating.    Comments  on  OMB 
control  number  21 JO-0505,  or  OMB 
control  number  2130-054H   ' 
.\lternativelv.  comments  mav  be 
transmitted  via  facsimile  to  (202)  493- 


6265  or  (202)  493-6170.  or  e-mail  to  Mr. 
Brogan  at  robtrt  brogan@fra.dot.gov.  or 
to  Ms  Debra  Steward  at 
dfbra  stfwardii.fra.dot.gov.  Please  refer 
to  the  assigned  OMB  control  number  in 
anv  correspondence  submitted.  FRA 
will  summarize  comments  received  in 
response  to  this  notice  in  a  subsequent 
notice  and  include  them  in  its 
informaticm  collection  submission  to 
t)MB  for  approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  Brogan.  Office  of  Planning  and 
Fvaluation  Division.  RRS-21,  Federal 
Railroad  .-\dministration,  1120  Vermont 
.•\ve  .  NW  .  Mail  Stop  17.  Washington. 
DC  20540  (telephone:  (202)  493-6292) 
or  Debra  Steward.  Office  of  Information 
Technologv  and  Productivity 
Improvement.  RAD-20,  Federal 
Railroad  .Administration.  1120  Vermont 
.■\ve  .  NW  .  Mail  Stop  35.  Washington. 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
fret  ) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reducti(m  Act  of  1995 
(PRA),  Publu  Law  104-13.  section  2. 
104  St.it    163  (1995)  (codified  as  revised 
at  44  r  S.C  .)501-.1520).  and  its 
implementing  regulations.  5  CFR  Part 
1320.  require  Federal  agencies  to 
provide  6U-davs  notice  to  the  public  for 
comment  on  information  collection 
activities  h.f..ie  seeking  approval  for 
reinstatement  or  renewal  bv  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1). 
1320.10(e)(1).  1320  12(a).  Specifically, 
FRA  invites  interested  respondents  to 
I  liniment  on  the  following  summary  of 
proposed  information  collection 
a(  tivities  regarding  (i)  whether  the 
uifiuin.ition  c  ollection  activities  are 
iii'i  I'ssarv  for  FR.\  to  jiroperly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility;  (ii) 
the  accuracy  of  FR.-\'s  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodologv  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
(  oUected;  and  (iv)  ways  for  FRA  to 
minimize  the  burden  of  information 
collection  activities  on  the  public  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 


technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506{c){2)(A)(IHiv):  5  CFR 
1320.8(d)(l)(IHiv).  FRA  believes  that 
soliciting  public  comment  will  promote 
its  efforts  to  reduce  the  administrative 
and  paperwork  burdens  associated  with 
the  collection  of  information  mandated 
bv  Federal  regulations.  In  summary. 
FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  is  a  brief  summary  of  the 
t  urrently  approved  ICRs  that  FRA  will 
submit  for  clearance  by  OMB  as 
required  under  the  PRA: 

Title:  Inspection  and  Maintenance 
Standards  for  Steam  Locomotives. 
OMB  Control  Number:  2130-0505. 
Abstract:  The  Locomotive  Boiler 
Inspection  Act  (LBIA)  of  1911  required 
each  railroad  subject  to  the  Act  to  file 
copies  of  its  rules  and  instructions  for 
the  inspection  of  locomotives.  The 
original  LBIA  was  expanded  to  cover 
the  entire  steam  locomotive  and  tender 
and  all  its  parts  and  appurtenances. 
This  Act  then  requires  carriers  to  make 
inspections  and  to  repair  defects  to 
ensure  the  safe  operation  of  steam 
locomotives.  The  collection  of 
information  is  used  by  tourist  or  historic 
railroads  and  by  locomotive  owners/ 
operators  to  provide  a  record  for  each 
dav  a  steam  locomotive  is  placed  in 
service,  as  well  as  a  record  that  the 
required  steam  locomotive  inspections 
are  completed.  The  colleciion  of 
information  is  also  used  by  FRA  Federal 
inspectors  to  verify  that  necessary  safety 
inspections  and  tests  have  been 
completed  and  to  ensure  that  steam 
Icjcomotives  are  indeed  "safe  and 
suitable"  for  service  and  are  properly 
operated  and  maintained. 
Affected  Public:  Businesses. 
Respondent  I'niverse:  82  owners/ 
operators. 

Frequencv  of  Submission:  On 
occasion;  annually. 
Reporting  Burden: 


CFR  sectior 


Respondent  universe        Total  annual  responses 


Average  time  per  re- 
sponse 


Total  annual 
burden 
hours 


Total  annual 
burden  exist 


230  6— Waivers     82  owners      2  waiver  letters >  1  tiour   

230  12— Conditions  for  movement—  82  owners/operatprs  10  lags      6  minutes 

Ncxi-Complying  Locomotives 

230  14 — 31  Sen/)ce  Day  Inspection  82  owners/ operators  100  reports       20  minutes 

— Notifications 82  owners/operators  2  notifications  1  5  minutes 


2 
1 

33 

.17 


S68 
30 

990 
6 


! 
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CFR  section 


230.15—92  Service  Day  Inspection 

230.16— Annual  Inspection 

—Notifications 

230.17—1,472  Seroice  Day  Inspec- 
tion. 

230.20— Alteration  Reports  for 
Steam  Locomotive  Boilers. 

230.21— Steam  Locomotive  Numl)er 
Change. 

230.33— Welded  Repairs/Alterations 
—Written  Request  to  FFIA  for 
Approval — Unstayed  Sur- 
faces. 

230.34 — Riveted  Repairs/Alterations 

230.49— Setting  of  Safety  Relief 
Valves. 

230.96— Main,  Side,  and  Valve  Mo- 
tion Rods. 

Record  Keeping  Requirements: 

230.13— Daily  Inspection  Reports  ... 

230.17—1,472  Sewice  Day  Inspec- 
tion. 

230.18— Service  Day  Report  

230.19 — Posting  of  Copy 

230  41— Flexible  Stay  Bolts  with 
Caps. 

230.46— Badge  Plates 

230.47— Boiler  Numtwr  

230.75— Stenciling  Dates  of  Tests 
and  Cleaning. 

230.98 — Driving,  Trailing,  and  En- 
gine Truck  Axles-^Joumal  Diame- 
ter Stamped. 

230.116— Oil  Tanks  


Respondent  universe 


82  owners/operators 
82  owners/operators 
82  owners/operators 
82  owners/operators 

82  owners/operators 

82  owners/operators 

82  owners/operators 
82  owners/operators 


82  owners/operators 
82  owners/ooerators 

82  owners/operators 


Total  annual  responses 


Average  time  per  re- 
sponse 


Total  annual 
burden 
hours 


Total  annual 
burden  cost 


100  reports  20  minutes 

100  reports [  30  minutes 

100  notifications  i  5  minutes 

10  forms  30  minutes 

5  reports  1  hour 


82  owners/oper 

82  owners/operators 

82  owners/operators 
82  owners/operators 
82  owners/operators 

82  owners/operators 
82  owners/operators 
82  owners/operators 

82  owners/operators 


82  owners/operators 


1  document 

5  letters  

5  letters  


1 0  requests 
38  tags  

1  letter  


3.650  reports 
10  reports  

150  reports   .. 

300  forms  

10  entries  


2  minutes  . 

10  minutes 
10  minutes 


5  minutes  . 
2  minutes  . 

10  minutes 


2  minutes  . 
1 5  minutes 

15  minutes 
1  minute  .. 
1  minute    .. 


3  reports  1  30  minutes 

1  report 

50  tests  


1  stamp 


10  signs 


1 5  minutes 
15  minute  . 

1 5  minutes 


1  minute 


33 

SO 
8 
5 

5 

.033 

1 
1 


1 

1.25 

.17 


122 
3 

38 

5 

.17 

2 
.25 

1 

.25 


17 


990 

1,500 

272 

150 

ISO 

1 

34 
34 


34 

38 


3.660 
90 

1,140 

15 

5 

60 

8 

30 

8 


I 

Total  Responses:  4,674. 

Estimated  Total  Annual  Burden:  313 
hours. 

Status:  Extension  of  a  Currently 
Approved  Collection. 

Title:  Railroad  Rehabilitation  and 
Improvement  Financing  Program. 

OMB  Control  Number:  2130-0548. 

Abstract:  Prior  to  the  enactment  of  the 
Transportation  Equity  Act  for  the  21st 
Century  ("TEA  21"),  Title  V  of  the 
Railroad  Revitalization  and  Regulatory 
Reform  Act  of  1976  (the  "Act").  45 
U.S.C.  821  et  seq.,  authorized  FRA  to 
provide  railroad  financial  assistance 
through  the  purchase  of  preference 
shares  (45  U.S.C.  825),  and  the  issuance 
of  loan  guarantees  (45  U.S.C.  831).  The 


FRA  regulations  implementing  the 
preference  share  program  were 
eliminated  on  February  9,  1996,  due  to 
the  fact  that  the  authorization  for  the 
program  expired  (28  FR  4937).  The  FRA 
regulations  implementing  the  loan 
guarantee  provisions  of  Title  V  of  the 
Act  are  contained  in  49  CFR  Part  260. 
Section  7203  of  TEA  21,  Public  Law 
105-178  (June  9,  1998),  replaces  the 
existing  Title  V  financing  programs.  The 
collection  of  information  is  used  by  FRA 
staff  to  determine  the  financial 
eligibility  of  applicants  for  a  loan  or 
loan  guarantee  regarding  eligible 
projects  for  the  improvement/ 
rehabilitation  of  rail  equipment  or 
facilities,  the  refinancing  of  outstanding 


debt  for  these  purposes,  or  the 
development  of  new  intermodal  or 
railroad  facilities.  The  aggregate  unpaid 
principal  amounts  of  obligations  can  not 
exceed  $3.5  billion  at  any  one  time  and 
not  less  than  $1  billion  is  to  be  available 
solely  for  projects  benefitting  freight 
railroads  other  than  Class  I  carriers. 

Affected  Public:  State  and  local 
governments,  governments  sponsored 
authorities  and  corporations,  railroads 
(including  Amtrak),  and  joint  ventures 
that  include  at  least  one  railroad. 

Respondent  Universe:  21.956 
potential  applicants. 

Frequency  of  Submission:  Armual. 

Reporting  Burden: 


Respondent  universe 


Total  annual  responses 


t,me^5??e-     "^^S™"     Total  annual 


sponse 

(in  hours) 


hours 


burden  cost 


260.23— Form  and  content  of  application 

generally. 
260.25— Additional  information  for  appli- 
cants wittKHit  credit  ratings. 
260.31— Execution  and  filing  of  applica- 
tion: 

—Certificate  of  President  

—Certificate  of  Chief  Financial  Offi- 
cer. 


21 .956  potential  applicants 
555  applicants  


20  applications 


18  financial  document  pkgs 


21,956  pot.  applicants  20  certificates 

21,956  pot.  applicants  20  certificates 


20 
40 


.6 
.6 


400 
720 


12 
12 


S16.036 
27.936 


526 
519 
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CFR  section 


Respondent  universe 


Total  annual  responses 


Average 
lime  per  re- 
sponse 
(in  hours) 


Total  annual 
burden 
hours 


— Transmrttal  letter    ,  21  956  pot 

—Copy/mail  app  pkg  i  21956  pot 

260  33— Information  Request  I  21  956  pot 


260  35— Environmental  Assessment 
260  43— Inspection  and  Reporting 


21  956  pot 
21,956  pot 


applicants  20  letters 

applicants  20  app  pkgs  . 

applicants  20  statements 

applicants  1  envir  Doc  .. 

applicants  20  Docs 


Total  Responses  159. 

Estimated  Total  Annual  Burden 
5.881  hours. 

Status:  Extension  of  a  Cuirently 
Approved  Collection 

Pursuant  to  44  U  S.C.  3507(d)  and  5 
CFR  1320  5(b).  1320.8(b)(3)(vi).  FRA 
informs  all  interested  parties  that  it  mav 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  C3MB  control 
number 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC  on  October  3. 
2002 

Kathy  A.  Weiner, 

Director.  Offirt-  nf  Information  Technology 
and  Support  Systems.  Federal  Railnxid 
Admmistratian 

iPR  OfK    02-2!i64=>  Filed  10-«-02:  8  43  am] 
wujNG  cooe  «no-06-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OIMB  Review 

agency:  National  Highv^ray  Traffic 
Safety  Administration,  [X)T. 
action:  Notice 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U  S.C.  3501  et  seq.].  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (C)MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  lune  25.  2002 
(67  PR  42844-42846). 
DATES:  Comments  must  be  submitted  on 
or  before  November  8.  2002. 
FO«  FURTHER  INFORMATION  CONTACT: 
George  Person.  National  Highway 
TraflRc  Safety  Administration,  Office  of 
Defects  Investigation,  202-366-5210. 
400  Seventh  Street,  SW,,  Room  5326. 
Washington,  DC  20590. 


SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Reporting  of  Information  and 
Documents  About  Potential  Defects- 
Retention  of  Records  49  CFR  part  579. 
OMB  Number  2127-0616. 
Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit 

Abstract:  The  Transportation  Recall 
Enhancement.  Accountability,  and 
Documentation  (TREAD)  Act  was 
enacted  on  November  1.  2000,  Public 
Law  106-414  This  Act  includes  a 
requirement  that  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
conduct  Early  Warning  Reporting  (EWR) 
rulemaking  to  require  manufacturers  of 
motor  vehicles  and  motor  vehicle 
equipment  to  submit  information, 
periodically  or  upon  NHTSAs  request, 
that  includes  claims  for  deaths  and 
serious  injuries,  property  damage  data, 
communications  to  customers  and 
others,  information  on  incidents 
resulting  in  fatalities  or  serious  injuries 
from  possible  defects  in  vehicles  or 
equipment  in  the  United  States  or  in 
identical  or  substantially  similar 
vehicles  or  equipment  in  a  foreign 
country,  and  other  information  that 
would  assist  NHTSA  in  identifying 
potential  safety-related  defects.  The 
intent  of  this  legislation  is  to  provide 
early  warning  of  such  potential  safety- 
related  defects. 

Estimated  Burden  Hours:  240,284. 
Number  of  Respondents:  444. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street.  NW..  Washington.  DC  20503. 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 


6 

1.5 

1 

4.475 

10 


12 

30 

20 

4,475 

200 


Total  annual 
burden  cost 


519 

912 

851 

537,000 

8,510 


collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington.  DC,  on  October  4. 
2002. 

Delmas  Maxwell  )ohnson. 
.■\ssociate  .Administrator  for  Administration. 
[FR  Dot.  02-25706  Filed  10-8-02;  8:45  ami 

BILLING  COOE  4910-49-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Privacy  Act  of 
1974;  System  of  Records 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  Proposed  New  Privacy 
Act  System  of  Records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a.  the  Treasury 
Department.  Departmental  Offices,  gives 
notice  of  a  newly  proposed  system  of 
records.  "Treasury/DO  .214-DC 
Pensions  Retirement  Records." 
DATES:  Comments  must  be  received  no 
later  than  November  8.  2002.  The 
proposed  new  system  of  records  will 
become  effective  November  18,  2002 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  written  comments  to 
Department  of  the  Treasury,  ATTN: 
Marc  Rigrodsky,  Office  of  the  General 
Counsel.  1500  Pennsylvania  Avenue 
NW..  Room  1410,  Washington.  DC 
20220.  or  to 
marc.rigrodsky@do.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Rigrodsky.  (202)  622-0450. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Treasury 
(Department)  is  establishing  the  DC 
Pensions  Retirement  Records  system  to 
assist  the  Department  in  canying  out  its 
responsibilities  under  Title  XI  of  the 
Balanced  Budget  Act  of  1997,  Pub.  L. 
105-33,  as  amended  (the  Act),  for 
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administering  and  paying  retirement 
benefits  for  certain  teachers,  police 
officers,  firefighters,  and  judges  who 
were  or  are  employed  by  the 
govermnent  of  the  District  of  Columbia 
(District).  The  Federal  Government  is 
responsible  for  paying  police  officers," 
firefighters',  and  teachers'  retirement 
benefits  based  upon  service  accrued 
through  June  30, 1997.  The  District  is 
responsible  for  paying  benefits  based 
upon  service  accrued  after  June  30, 
1997.  The  Federal  Government  is 
responsible  for  paying  judges' 
retirement  benefits  regardless  of  when 
they  accrued.  All  benefit  payments  that 
are  the  responsibility  of  the  Federal 
Government  under  the  three  District 
retirement  programs  (police-firefighters, 
teachers,  and  judges)  are  referred  to 
herein  as  "Federal  benefit  pajrments," 
Benefit  payments  for  service  accrued 
after  June  30, 1997,  to  which  an 
individual  is  entitled  ujider  the 
District's  Replacement  Plan  for  police 
officers,  firefighters  and  teachers,  are  the 
responsibility  of  the  District. 

This  system  of  records  will  consist  of 
information  furnished  by  the  subjects  of 
the  records,  the  District  and  other 
entities  or  persons  that  will  enable  the 
Department  to  calculate  and  verify 
eligibility  for,  and  calcidate  amounts  of. 
Federal  benefit  payments  payable  by  the 
Department  under  the  Act.  TTie  records 
in  this  system  will  be  maintained 
indefinitely.  Because  records  in  the 
system  are  retrieved  by  individual 
identifier,  including  by  name,  social 
security  number  and  an  automatically 
assigned,  system  generated  nimiber,  the 
Privacy  Act  of  1974,  as  amended, 
requires  a  general  notice  of  the  existence 
of  this  system  of  records  to  the  public. 

The  new  system  of  records  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  I  to  OMB  Circular  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals."  dated  November  30,  2000. 

The  proposed  system  of  records, 
"Treasury/DO  .214-D.C.  Pensions 
Retirement  Records,"  is  published  in  its 
entirety  below. 

Dated:  October  2,  2002. 
W.  Earl  Wright,  Jr., 

Chief,  Management  and  Administrative 
Programs  Officer. 

TREASURY/DO  ^14. 

SYSTEM  NAME: 

D,C.  Pensions  Retirement  Records. 


SYSTEM  location: 

Director,  Office  of  D.C.  Pensions. 
Department  of  the  Treasury, 
Metropolitan  Square,  Washington,  DC 
20220.  Certain  records  pertaining  to 
Federal  benefit  payments  are  located 
with  contractors  engaged  by  the 
Department  of  the  Treasury 
(Department),  bureaus  of  the 
Department,  and  the  government  of  the 
District  of  Colimibia  (District). 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  TME 
SYSTEM: 

a.  Former  District  teachers,  police 
officers  and  firefighters  who  performed 
service  subject  to  the  District's 
retirement  plans  for  teachers,  and  police 
officers  and  firefighters,  on  or  before 
June  30,  1997. 

b.  Former  District  judges,  regardless  of 
their  dates  of  service. 

c.  Current  District  teachers,  police 
officers,  firefighters,  who  have 
performed  service  prior  to  July  1,  1997: 

(1)  that  may  make  them  eligible  to 
receive  Federal  benefit  payments; 

(2)  who  have  filed  a  designation  of 
beneficiary  for  Federal  benefit 
pajonents;  or 

(3)  who  have  filed  a  service  credit 
application  in  coimection  with  former 
Federal  service;  or 

(4)  who  have  filed  an  application  for 
disability  retirement  with  the  District  or 
the  Secretary  of  the  Treasury  (Secretary) 
and  who  are  waiting  for  a  final  decision, 
whose  disability  retirement  application 
has  been  approved  by  the  District  or  the 
Secretary,  or  whose  disability  retirement 
application  has  been  disapproved  by  the 
District  or  the  Secretary,  and  who  will 
receive  or  would  have  received  Federal 
benefit  payments  if  their  applications 
are  or  had  been  approved. 

d.  Current  District  judges; 

e.  Former  District  teachers,  police 
officers,  firefighters,  and  judges  who 
died  entitled  to  or  while  receiving 
Federal  benefit  payments,  or  their 
surviving  spouses,  and/or  children  and/ 
or  dependent  parents. 

f.  Former  spouses  of  District  teachers, 
police  officers,  firefighters,  and  judges, 
who  have  received  or  are  receiving 
Federal  benefit  payments,  or  who  have 
filed  a  court  order  awarding  future 
benefits. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  comprises  retirement 
service  history  records  of  employee 
service  in  the  District,  the  Federal 
Government,  and  other  entities  upon 
which  Federal  benefit  payments  may  be 
based.  Also  included  in  the  system  are 
current  personnel  data  pertaining  to 
active  District  teachers,  police  officers, 
firefighters,  and  judges  who,  by  virtue  of 


the  Act.  may  be  eligible  for  Federal 
benefit  payments.  It  also  contains 
information  concerning  health  benefit 
and  group  life  insurance  enrollment/ 
change  in  enrollment.  Also  included  are 
medical  records  and  supporting 
evidence  for  disability  retirement 
applications,  and  documentation 
regarding  their  acceptance  or  rejection. 
Consent  forms  and  other  records  related 
to  the  withholding  of  State  income  tax 
from  annuitant  payments,  whether 
physically  maintained  by  the  State  or 
the  Department,  are  included  in  this 
system. 

These  records  contain  the  following 
information: 

a.  Documentation  of  District  service 
subject  to  the  retirement  plans  for 
District  teachers,  police  officers, 
firefighters,  and  judges. 

b.  Documentation  of  service  credit 
and  refund  claims  made  by  District 
teachers,  police  officers,  firefighters,  and 
judges  imder  their  retirement  plans  who 
are  potentially  eligible  for  Federal 
benefit  payments. 

c.  Documentation  of  retirement 
contributions  made  by  eligible  teachers, 
police  officers,  firefighters,  and  judges. 

d.  Retirement  and  death  claims  files 
applicable  to  Federal  benefit  payments, 
including  documents  supporting  the 
retirement  application,  health  benefits, 
and  life  insurance  eligibility,  medical 
records  supporting  disability  claims, 
and  designations  of  beneficiary. 

e.  Enrollment  and  change  in 
enrollment  information  under  the 
Federal  Employees  Health  Benefits 
Program,  the  employee  health  benefits 
program  for  District  employees,  the 
Federal  Employee  Group  Life  Insurance 
Program  and  the  employee  group  life 
insurance  program  for  District 
employees. 

f.  Court  orders  submitted  by  former 
spouses  of  District  teachers,  police 
officers,  firefighters,  and  judges  in 
support  of  claims  for  Federal  benefit 
payments. 

g.  Records  relating  to  overpayments  of 
Federal  benefit  payments  and  other 
debts  arising  from  the  Federal 
Government's  responsibility  to 
administer  the  retirement  plans  for 
District  judges,  police  officers, 
firefighters,  and  teachers,  and  records 
relating  to  other  Federal  debts  owed  by 
recipients  of  Federal  benefit  payments. 

AUTHORnnr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  XI,  Subtitle  A.  chapters  1 
through  9.  and  Subtitle  C,  chapter  4. 
subchapter  B  of  the  Balanced  Budget 
Act  of  1997,  Pub.  L.  105-33. 

PURPOSE(S): 

These  records  provide  information  on 
which  to  base  determinations  of: 


I 
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eligibility  for.  and  computation  of. 
Federal  benefit  payments:  eligibility  and 
premiums  for  health  insurance  and 
group  life  insurance:  and  withholding  of 
State  income  taxes  from  annuities. 
These  records  also  may  be  used  to  locate 
individuals  for  personnel  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used: 
1  To  disclose  pertinent  information 
to  the  appropriate  Federal.  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  the  Department  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

2.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
request  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  suitability  or  security  investigation 
of  an  individual,  the  classif\ing  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

3.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry- 
from  that  congressional  office  made  at 
the  request  of  that  individual 

4.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Federal  Government  is  a  party  to  the 
judicial  or  administrative  proceeding  In 
those  cases  where  the  Federal 
Government  is  not  a  party  to  the 
proceeding,  records  may  be  disclosed  if 
a  subpoena  has  been  signed  by  a  judge. 

5.  To  disclose  information  to  the 
National  .\rchives  and  Records 
Administration  for  use  in  records 
management  inspections. 

6.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Department  is 
authorized  to  appear,  when: 

(A)  The  Department,  or  anv 
component  thereof: 

(B)  Any  employee  uf  the  Department 
in  his  or  her  official  capacity: 

(C)  Anv  employee  of  the  Department 
in  his  or  her  individual  capacity  where 
the  Department  of  justice  or  the 
Department  has  agreed  to  represent  the 
employee; 


(D)  The  United  States,  when  the 
Department  determines  that  litigation  is 
likely  to  affect  the  Department  or  any  of 
its  components;  or 

(E)  The  Federal  funds  established  by 
the  Act  to  pay  Federal  benefit  payments; 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  justice  or 
the  Department  is  deemed  by  the 
Department  of  Justice  or  the  Department 
to  be  relevant  and  necessary  to  the 
litigation  provided,  however,  that  the 
disclosure  is  compatible  with  the 
purpose  for  which  records  were 
collected. 

7.  To  disclose  information  to 
contractors,  subcontractors,  financial 
agents,  grantees,  or  volunteers 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
job  for  the  Department,  including  the 
District. 

8.  To  disclose,  to  the  following 
recipients,  information  needed  to 
adjudicate  a  claim  for  Federal  benefit 
payments  under  the  retirement  plans  for 
District  teachers,  police  officers, 
firefighters,  and  judges,  or  information 
needed  to  conduct  an  analytical  study  of 
benefits  being  paid  under  such 
programs  as:  Social  Security 
Administrations  Old  Age,  Survivor  and 
Disability  Insurance  and  Medical 
Programs^  military  retired  pay  programs; 
and  Federal  civilian  employee 
retirement  programs  (Civil  Service 
Retirement  System.  Federal  Employees 
Retirement  System,  and  other  Federal 
retirement  systems). 

9.  To  disclose  to  the  U.S.  Office  of 
Personnel  Management  (0PM)  and  to 
the  District  information  necessary-  to 
verify  the  election,  declination,  or 
waiver  of  regular  and/or  optional  life 
insurance  coverage. 

10.  To  disclose  to  health  insurance 
carriers  contracting  with  OPM  to 
provide  a  health  benefits  plan  under  the 
Federal  Employees  Health  Benefits 
Program  or  health  insurance  carriers 
contracting  with  the  District  to  provide 
a  health  benefits  plan  under  the  health 
benefits  program  for  District  employees. 
Social  Security  Numbers  and  other 
information  necessary-  to  identify 
enrollment  in  a  plan,  to  verify-  eligibility 
for  payment  of  a  claim  for  health 
benefits,  or  to  carry  out  the  coordination 
for  benefits  provisions  of  such  contracts. 

1 1   To  disclose  to  any  inquirer,  if 
sufficient  information  is  provided  to 
assure  positive  identification  of  an 
individual  on  whom  the  Department 
maintains  records,  the  fact  that  an 
individual  is  or  is  not  on  the  retirement 
rolls,  and  if  so.  die  type  of  annuity 
(employment  or  survivor,  but  not 


retirement  on  disability)  being  paid,  or 
if  noi,  whether  a  refund  has  been  paid. 

12.  When  an  individual  to  whom  a 
record  pertains  dies,  to  disclose  to  any 
person  possibly  entitled  in  the 
applicable  order  of  precedence  for 
lump-sum  benefits,  information  in  the 
individuals  record  that  might  properly 
be  disclosed  to  the  individual,  and  the 
name  and  relationship  of  any  other 
person  whose  claim  for  benefits  takes 
precedence  or  who  is  entitled  to  share 
the  benefits  payable. 

13.  To  disclose  information  to  any 
person  who  is  legally  responsible  for  the 
care  of  an  individual  to  whom  a  record 
pertains,  or  who  otherwise  has  an 
existing,  facially-valid  Power  of 
Attorney,  information  necessary  to 
assure  payment  of  Federal  benefit 
payments  to  which  the  individual  is 

entitled. 

14.  To  disclose  to  the  Parent  Locator 
Service  of  the  Department  of  Health  and 
Human  Services,  upon  its  request,  the 
present  address  of  a  Federal  benefit 
payments  annuitant  or  survivor,  or  a 
former  employee  entided  to  deferred 
Federal  benefit  payments,  for  enforcing 
child  support  obligations  of  such 
individual. 

15.  In  connection  with  an 
examination  ordered  by  the  District  or 
die  Secretary  of  the  Treasury  under 

(A)  Medical  examination  procedures; 

or 

(B)  Involuntary  disability  retirement 

procedures  to  disclose  to  the 
representative  of  an  employee,  notices, 
decisions,  other  written 
communicadons,  or  any  other  pertinent 
medical  evidence  other  than  medical 
evidence  about  which  a  prudent 
physician  would  hesitate  to  inform  the 
individual;  such  medical  evidence  will 
be  disclosed  only  to  a  licensed 
physician,  designated  in  writing  for  that 
purpose  by  the  individual  or  his  or  her 
representaUve.  The  physician  must  be 
capable  of  explaining  the  contents  of  the 
medical  record(s)  to  the  individual  and 
be  willing  to  provide  the  entire  record{s) 
to  the  individual. 

16.  To  disclose  informadon  to  any 
source  from  which  the  Department 
seeks  additional  information  that  is 
relevant  to  a  determination  of  an 
individual's  eligibility  for,  or 
entitlement  to,  coverage  under  the 
applicable  retirement,  life  insurance, 
and  health  benefits  program,  to  the 
extent  necessary  to  obtain  the 
information  requested. 

17.  To  disclose  informadon  to  the 
Office  of  Management  and  Budget  at  any 
stage  of  the  legislative  coordinadon  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 


18.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  the  address  of  an 
annuitant  or  applicant  for  refund  of 
retirement  deductions,  if  the  agency 
requires  that  information  in  connection 
with  the  collection  of  a  debt  due  the 
United  States. 

19.  To  disclose  to  a  State  agency 
responsible  for  the  collection  of  State 
income  taxes  the  information  required 
by  an  agreement  authorized  by  law  to 
implement  voluntary  State  income  tax 
withholdings  from  Federal  benefit 
payments. 

20.  To  disclose  to  the  Social  Security 
Administration  the  names  and  Social 
Security  Numbers  of  Federal  benefit 
payment  annuitants  when  necessary  to 
determine:  (1)  Their  vital  status  as 
shown  in  the  Social  Security  Master 
Records;  and  (2)  whether  retirees 
receiving  Federal  benefit  payments 
under  the  District's  retirement  plan  for 
police  officers  and  firefighters  witii 
post-1956  military  service  credit  are 
eligible  for  or  are  receiving  old  age  or 
survivors  benefits  under  section  202  of 
die  Social  Security  Act  based  upon  their 
wages  and  self-employment  income. 

21.  To  disclose  to  Federal.  State,  and 
local  government  agencies  information 
about  retirees  and  survivors  under  the 
retirement  plans  administered  by  the 
Department  pursuant  to  the  Act, 
including  name.  Social  Security 
Number,  date  of  birth,  sex,  health 
benefit  enrollment  code,  retirement 
date,  retirement  code  (type  of 
retirement),  annuity  rate,  pay  status  of 
case,  correspondence  addresg.  and  ZIP 
code,  to  help  eliminate  fraud  and  abuse 
in  a  benefits  program  administered  by  a 
requesting  Federal,  State,  or  local 
government  agency,  to  ensure 
compliance  with  Federal,  State,  and 
local  government  tax  obligations  by 
persons  receiving  Federal  benefits 
payments  under  such  retirement  plans, 
and  to  collect  debts  and  overpayments 
owed  to  the  requesting  Federal.  State,  or 
local  government  agency. 

22.  To  disclose  to  a  Federal  agency,  or 
a  person  or  an  organization  under 
contract  with  a  Federal  agency  to  render 
collection  services  for  a  Federal  agency 
as  permitted  by  law,  in  response  to  a 
written  request  from  the  head  of  the 
agency  or  his  designee,  or  from  the  debt 
collection  contractor,  the  following  data 
concerning  an  individual  owing  a  debt 
to  the  Federal  Government:  (A)  The 
debtor's  name,  address,  Social  Security 
Number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual;  and  (B)  the  amount,  stattis. 
and  history  of  the  debtor's  Federal 
benefit  payments. 

23.  To  disclose,  as  permitted  by  law, 
information  to  a  State  court  or 


administrative  agency  in  connection 
with  a  garnishment,  attachment,  or 
similar  proceeding  to  enforce  an 
alimony  or  a  chdd  support  obligation. 

24.  To  disclose  to  a  former  spouse 
information  necessary  to  explain  how 
that  former  spouse's  benefit  was 
computed. 

25.  To  disclose  information  necessary' 
to  locate  individuals  who  are  owed 
money  or  property  by  a  Federal.  State  or 
local  government  agency,  or  by  a 
financial  institution  or  similar 
institution,  to  the  government  agency 
owing  or  otherwise  responsible  for  the 
money  or  property  (or  its  agent). 

26.  To  disclose  information  necessary 
in  connection  with  the  review  of  a 
disputed  claim  for  health  benefits  to  a 
health  plan  provider  participating  in  the 
Federal  Employees  Health  Benefits 
Program  or  the  health  benefits  program 
for  employees  of  the  District,  and  to  a 
program  enroUee  or  covered  family 
member  or  an  enroUee  or  covered  family 
member's  authorized  representative, 

27.  To  disclose  to  an  agency  of  a  State 
or  local  government,  or  a  private 
individual  or  association  engaged  in 
volunteer  work,  identifying  and  address 
information  and  other  pertinent  facts, 
for  the  purpose  of  developing  an 
application  by  such  an  entity  or  person 
to  serve  as  a  representative  payee  for  a 
person  who  is  mentally  incompetent  or 
under  other  legal  disability  and  who  is 
or  may  be  eligible  for  Federal  benefit 
payments. 

28.  To  disclose  information  to  another 
Federal  agency  for  the  purpose  of 
effecting  administrative  or  salary  offset 
against  a  person  employed  by  that 
agency  or  receiving  or  eligible  to  receive 
benefit  payments  from  die  agency  when 
tiie  Department  as  a  creditor  has  a  claim 
against  that  person  relating  to  Federal 
benefit  payments. 

29.  To  disclose  information 
concerning  delinquent  debts  relating  to 
Federal  benefit  payments  to  other 
Federal  agencies  for  the  purpose  of 
barring  delinquent  debtors  from 
obtaining  Federal  loans  or  loan 
insurance  guarantees  pursuant  to  31 
U.S.C.  3720B. 

30.  To  disclose  information 
concerning  delinquent  debts  relating  to 
Federal  benefit  payments  to  State  and 
local  governments,  for  the  purpose  of 
collecting  such  debts. 


DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12), 
disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
in  accordance  widi  31  U.S.C.  3711(e). 


POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  SAFEGUARDING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  on 
magnetic  tapes,  disks,  microfiche,  and 
in  paper  folders. 

retrievabiuty: 

These  records  are  retrieved  by  the 
name  and/or  Social  Security  Number 
and/or  an  automatically  assigned, 
system  generated  number,  of  the 
individual  to  whom  they  pertain. 

SAFEGUARDS: 

Records  are  kept  in  lockable  metal  file 
cabinets  or  in  a  secured  facility  with 
access  limited  to  those  persons  whose 
official  duties  require  access.  Data  in 
electronic  format  may  also  be  password 
protected.  Persormel  screening  and 
training  are  employed  to  prevent 
unauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

All  records  on  a  claim  for  retirement, 
including  salary  and  service  history, 
survivor  annuity  elections  and  tax  and 
other  withholdings  are  maintained 
permanendy.  Records  not  relevant  to 
the  calculation,  administration,  and 
payment  of  Federal  benefit  payments 
are  disposed  of  in  accordance  with 
Department  guidelines.  Disposal  of 
paper  records  and  microfiche  is  by 
shredding  or  burnings  magnetic  tapes 
and  discs  are  erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  DC  Pensions,  U.S. 
Department  of  the  Treasury. 
Washington.  DC  20220. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  notification  and 
access  to  any  record  contained  in  the 
system  of  records,  or  seeking  to  contest 
its  contents,  should  contact  the  system 
manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
employed  in  the  District. 

e.  Anniuty,  service  credit,  or 
voluntary  contributions  account 
number,  if  assigned. 

f  Automatically  assigned,  system 
generated  number,  if  known. 

Individuals  requesting  amendment  of 
their  records  must  also  follow  the 
Department's  Privacy  Act  regulations 
regarding  verification  of  identity  and 
amendment  of  records  (31  CFR  part  1 
subpart  C,  appendix  A). 
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RECORD  ACCESS  PROCEDURE: 

Spp  "N'utificdtion  procedure."  above. 

CONTESTING  RECORD  PROCEDURE: 

See  "Notification  procedure."  above. 

RECORD  SOURCE  CATEGORIES: 

Tht'  information  in  this  system  is 
obtduuul  from: 

a.  The  individual  to  whom  tht' 
information  pertains. 

b.  District  pay.  leave,  and  allowance 
rec:ords. 

c.  Health  benefits  and  life  insurance 
plan  systems  records  maintained  by  the 
Office  of  Personnel  Management  and  the 
District. 

d.  Federal  civilian  retirement  systems. 

e.  Military  retired  pay  svstem  records. 

f.  Social  Security  Old  Age.  Survivor, 
and  Disability  Insurance  and  Medicare 
Programs. 

g.  Health  insurance  carriers  and  plans 
participating  in  the  Federal  Employee 
Health  Benefits  Program  and  the  health 
benefits  program  for  employees  of  the 
District. 

h.  Official  personnel  folders. 

i.  The  individual  s  co-workers  and 
supervisors 

j.  Physicians  who  have  examined  or 
treated  the  individual. 

k.  Former  spouses  of  the  individual  to 
whom  the  information  pertains 

1.  State  courts  or  support  enforcement 
agencies 

ra.  Credit  bureaus. 

n.  The  District  Polict?  and  Firefighters' 
Retirement  and  Relief  Board. 

o.  The  District  Board  of  Education. 

p.  The  District  Public  Charter  School 
Board. 

q.  District  public  charter  schools. 

r.  The  Executive  Office  of  the  District 
of  Columbia  Courts, 

s.  The  General  Services 
Administration  National  Payroll  Center. 

t  The  District  Retirement  Board 

u.  The  District  Office  of  Personnel 

v  The  District  Office  of  the  Chief 
Financial  Officer 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Dcx:.  02-25693  Filed  10-8-02;  8:45  ami 

BILUNG  CODE  481(V-94-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request — External  Audit 

agency:  Office  of  Thrift  Supervision 

(OTS).  Treasurv'. 

ACTION:  Notice  and  request  for  comment. 


summary:  The  Department  of  the 
Treasurv,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995,  44 
use.  3507.  The  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasurv  will  submit  the  proposed 
information  collection  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Papenvork 
Reduction  Act.  Today,  OTS  is  soliciting 
[>ublic  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  December  9.  2002. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to 
Information  (Collection  Comments.  Chief 
( Counsel  s  Office.  Office  of  Thrift 
Supervision.  1700  G  Street.  N\V.. 
Washington.  DC  20552:  send  a  facsimile 
transmission  to  (202)  906-6518:  or  send 
an  e-mail  to 

infocollection  comments@ots. treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at  http:/ 
'v^^^^^  ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
c(miinents  at  the  Public  Reading  Room. 
1700  G  Street.  NW..  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922.  send  an  e-mail  to 
publicmfo'&ots. treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

can  request  additional  information 
about  this  proposed  information 
collection  from  Christine  Smith.  (202) 
906-5740.  Office  of  Thrift  Supervision, 
1700  G  Street.  NW.,  Washington,  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  OTS  may 

not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
appro\al  process,  we  invite  comments 
on  the  follow  ing  information  collection. 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  OTS: 

b  The  accuracv  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Wavs  to  enhance  the  qualitv. 
utility,  and  clarity  of  the  information  to 
be  collected; 


d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  information 
technology. 

We  will  summarize  the  comments 
that  we  receive  and  include  them  in  the 
OTS  request  for  OMB  approval.  All 
c;(Dmments  will  become  a  matter  of 
public  record.  In  this  notice.  OTS  is 
soliciting  comments  concerning  the 
following  information  collection. 

Title  of  Proposal:  External  Audit. 

OMB  Number:  1550-0102. 

Form  Xumher:  N/A. 

Regulation  requirement:  N/A. 

Description:  The  Federal  Bank 
Regulatory  Agencies  issued  the 
interagency  Policy  Statement  on 
External  Auditing  Programs  of  Banks 
and  Savings  Associations."  The  Policy 
Statement  recommends  that  institutions 
with  less  than  S500  million  in  assets 
voluntarily  have  an  external  auditing 
program.  The  Policy  Statement 
encourages  the  external  auditing 
program  to  include  an  annual  audit  of 
their  financial  statements  by  an 
independent  public  accountant. 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  \'umber  of  Respondents: 
1,000. 

Estimated  Frequency  of  Response:  3. 

Estimated  Burden  Hours  per 
Response:  .25  hours. 

Estimated  Total  Burden:  750  hours. 

Clearance  Officer:  Marilyn  K.  Burton. 
(202)  906-6467.  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington,  DC  20552. 

Dated:  October  2.  2002. 

Deborah  Dakin, 

Deputy  Chief  Counsel.  Regulations  and 
Legislation  Division. 

|FR  Doc.  02-25647  Filed  10-8-02;  8:45  am) 

BILUNG  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request — Release  of  Non-Public 
Information 

AGENCY:  Office  of  Thrift  Supervision 

(OTS).  Treasun,'. 

ACTION:  Notice  and  request  for  comment. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
proposed  and  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  44 


use.  3507.  The  Office  of  Thrift 
Supervision  within  the  Department  of 
the  Treasury  will  submit  the  proposed 
information  collection  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  Today,  OTS  is  soliciting 
public  comments  on  the  proposal. 

DATES:  Submit  written  comments  on  or 
before  December  9,  2002, 

ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to 
Information  Collection  Comments,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552;  send  a  facsimile 
transmission  to  (202)  906-6518;  or  send 
an  e-mail  to 

infocollection .  commen  ts®ots.  treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at  http:/ 
/www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW..  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  You 

Ccm  request  additional  information 
about  this  proposed  information 
collection  from  Thomas  J.  Segal,  (202) 
906-7230,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  OTS  may 

not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Comments  should  address  one  or 
more  of  the  following  points: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  OTS; 

b.  The  accuracy  of  OTS's  estimate  of 
the  burden  of  the  proposed  information 
collection; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  information 
technology. 

We  will  simimarize  the  comments 
that  we  receive  and  include  them  in  the 
OTS  request  for  OMB  approval.  All 
comments  will  become  a  matter  of 


public  record.  In  this  notice.  OTS  is 
soliciting  comments  concerning  the 
following  information  collection. 

Title  of  Proposal:  Release  of  Non- 
Public  Information. 

OMB  Number:  1550-0081. 

Form  Number:  N/A. 

Regulation  requirement:  12  CFR 
510.5. 

Description:  The  information 
collection  provides  an  orderly 
mechanism  for  expeditious  processing 
of  requests  from  the  public  (including 
litigants  in  lawsuits  where  OTS  is  not  a 
party)  for  non-public  or  confidential 
OTS  information  (documents  and 
testimony),  while  preserving  OTS's 
need  to  maintain  the  confidentiality  of 
such  information. 

Type  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents: 
36. 

Estimated  Frequency  of  Response:  On 
occasion. 

Estimated  Burden  Hours  per 
Response:  5  hours. 

Estimated  Total  Burden:  180  hours. 

Clearance  Officer:  Marilyn  K.  Burton, 
(202)  906-6467,  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington,  DC  20552. 

Dated:  October  2.  2002. 
Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  and 

Legislation  Division. 

[FR  Doc.  02-25648  Filed  10-8-02:  8:45  am] 

BILLING  CODE  6720-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  OIMB  Review; 
Comment  Request — Voluntary 
Dissolution 

AGENCY:  Office  of  Thrift  Supervision 

(OTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  OTS  is  soliciting 
public  comments  on  the  proposal. 
DATES:  Submit  written  comments  on  or 
before  November  8.  2002. 
ADDRESSES:  Send  comments,  referring  to 
the  collection  by  title  of  the  proposal  or 
by  OMB  approval  number,  to  OMB  and 
OTS  at  these  addresses:  Joseph  F. 
Lackey,  Jr.,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 


Washington,  DC  20503,  or  e-mail  to 
foseph_F._Lackey_Jr@omb.eop.gov;  and 
Information  Collection  Comments,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision.  1700  G  Street,  NW.. 
Washington.  DC  20552,  by  fax  to  (202) 
906-6518,  or  by  e-mail  to 
in  focoUection.comments'&ots. treas.gov 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room. 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  a  copy  of  the  submission  to  OMB, 
contact  Marilyn  K.  Burton  at 
marilyn.burton@ots.treas.gov,  (202) 
906-6467,  or  facsimile  number  (202) 
906-6518,  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office.  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  OTS  ma\ 
not  conduct  or  sponsor  an  information 
collection,  and  respondents  are  not 
required  to  respond  to  an  information 
collection,  unless  the  information 
collection  displays  a  currently  valid 
OMB  control  number.  As  part  of  the 
approval  process,  we  invite  comments 
on  the  following  information  collection. 

Title  of  Proposal:  Voluntarv- 
Dissolution. 

OMB  Number:  1550-0066. 

Form  Number:  OTS  Form  1499.  also 
known  as  Form  DV. 

Regulation  requirement:  12  CFR 
546.4. 

Description:  12  CFR  546.4  provides 
for  federal  associations  to  voluntarily 
dissolve  through  the  submission  of  a 
statement  of  reasons  and  plan  of 
dissolution.  Approval  is  required  by  the 
board  of  directors,  OTS.  and  the 
association's  members.  Plans  for 
dissolution  may  be  denied  if  OTS 
believes  the  plan  is  not  in  the  best 
interests  of  concerned  parties. 

Tvpe  of  Review:  Renewal. 

Affected  Public:  Savings  Associations. 

Estimated  Number  of  Respondents:  4. 

Estimated  Frequency  of  Response: 
Event-generated . 

Estimated  Burden  Hours  per 
Response:  80  hours  plus  690  hours  for 
third  party  requirements. 

Estimated  Total  Burden:  3.080  hours 

Clearance  Officer:  Marilvn  K.  Burton. 
(202)  906-6467.  Office  of  thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552. 

OMB  Reviewer:  Joseph  F.  Lackev.  Jr.. 
(202)  395-7316,  Office  of  Management 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  ttie  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business  Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1942 

Associations — Community  Facilities 
Loans 

Correction 

In  rule  document  02-24621  beginning 
on  page  60853  in  the  issue  of  Friday, 


Sepetmber  27.  2002.  make  the  following 
correction: 

§1942.5    [Corrected] 

On  page  60854,  in  the  first  column,  in 
§1942.5,  after  paragraph  (a)(2),  in  the 
next  paragraph,  in  the  first  line.  "(1)" 
should  read  "(3)". 

[FR  Doc.  C2-24621  Filed  10-8-02;  8:45  am] 

BILUNG  CODE  1 505-01 -O 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Board  of  Visitors,  United  States 
Military  Academy 

Correction 

In  notice  document  02-25180 
appearing  on  page  62038  in  the  issue  of 
Thursday,  October  3,  2002.  make  the 
following  correction: 

On  page  62038,  in  the  second  column, 
under  the  heading  "Date".  "November 
18,  2002"  should  read  "November  8, 
2002". 

(FR  Doc.  C2-25180  Filed  10-8-02;  8:45  am] 

BILUNG  CODE  1 505-01 -O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  350  and  390 

Motor  Carrier  Safety  /Regulations; 
Technical  Amendments 

Correction 

In  rule  document  02-24728  beginnmg 
on  page  61818  in  the  issue  of 
Wednesday,  October  2.  2002.  make  the 
following  corrections: 

§350.213    [Corrected] 

1.  On  page  61820.  in  the  third 
column,  in  §  350.213.  in  the  second  Ime, 
"§  350.201(1)"  should  read. 
"§350.201(q)". 

§390.27    [Corrected] 

2.  On  page  61824.  in  the  first  column. 
in  §  390.27.  in  "Note  1".  in  the  third 
line,  "(State"  should  read.  '(State)". 

[FR  Doc.  C2-24728  Filed  10-8-02.  SA'r,  ami 
BILUNG  CODE  1 505-01 -O 
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Federal  Railroad  Administration 


49  CFR  Parts  219,  et  aL 
Conforming  the  Federal  Railroad 
Administration's  Accident/Incident 
Reporting  Requirements  to  the 
Occupational  Safety  and  Health 
Administration's  Revised  Reporting 
Requirements;  Other  Amendments; 
Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Parts  219,  225,  and  240 

[Docket  No.  FRA-2002-13221.  Notice  No. 

11 

RIN2130-AB51 

Conforming  the  Federal  Railroad 
Administration's  Accident/Incident 
Reporting  Requirements  to  the 
Occupational  Safety  and  Health 
Administration's  Revised  Reporting 
Requirements;  Other  Amendments 

AGENCY:  FVdtTdl  Rdilruad 
Administration  (FRA).  Department  uf 
Transportation  (DOT) 
ACTION:  Notice  of  proposed  rulemaking 
(.\PRM)  and  request  for  conunents. 

SUMMARY:  FRA  proposes  to  conform,  to 

the  extent  practicable,  its  regulations  on 
accident/ incident  reporting  to  the 
revised  reporting  regulations  of  the 
Occupational  Safety  and  Health 
.Administration  (OSHA).  U.S. 
Department  of  Labor  This  action  will 
permit  the  comparability  of  data  on 
occupational  fatalities,  injuries,  and 
illnesses  in  the  railroad  industry  with 
such  data  for  other  industries,  will 
allow  the  integration  of  these  railroad 
industry'  data  into  national  stati.stical 
databases,  and  will  enhance  the  quality 
of  information  available  for  railroad 
casualty  analysis.  In  addition.  FR.-\ 
proposes  to  make  certain  other 
amendments  to  its  accident  reporting 
regulations  unrelated  to  conforming  t() 
OSHA's  revised  reporting  regulations 
Finally.  FR.\  proposes  minor  changes  to 
its  alccihol  and  drug  regulations  and 
locomotive  engineer  qualifications 
regulations  in  those  areas  that 
incorporate  concepts  from  its  accident 
reporting  regulations. 
DATES:  (1)  Written  C;omments:  Written 
comments  on  the  proposed  rule  must  be 
received  bv  November  8.  2002. 
C'omments  received  after  that  date  will 
be  considered  to  the  e.xtent  possible 
without  incurring  additional  expense  or 
delay. 

(2J  Public  Hearing:  If  any  person 
desires  an  opportunity  for  oral 
comment,  he  or  she  should  notify  FR-A 
in  writing  and  specify  the  basis  for  the 
request   FRA  will  schedule  a  public 
hearing  in  connection  with  this 
proceeding  if  the  agency  receives  a 
written  request  for  hearing  by  November 
8. 2002. 

ADDRESSES:  Anyone  wishing  to  file  a 
comment  or  request  a  public  hearing 
should  refer  to  the  FR.\  docket  and 
notice  numbers  (Docket  No.  FRA-2002- 


1.1221.  Notice  No.  1)  in  such  comment 
or  re<}uest.  You  may  submit  your 
comments  and  related  material,  or 
request  for  a  public  hearing,  by  only  one 
t)f  the  following  methods: 

By  mail  to  the  Docket  Management 
System.  Department  of  Transportation. 
Room  PL-4U1.  400  7th  Street.  SW.. 
Washington.  DC  20590-0001;  or 

Electronically  through  the  Web  site 
for  the  Docket  Management  System  at 
http://dms.dot  gov  For  instructions  on 
how  to  submit  comments  or  a  request 
for  a  public  hearing  electronically,  visit 
the  Docket  Management  System  Web 
site  and  click  on  the  "help"  menu. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  documents 
as  indicated  in  this  preamble  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Room  PL-401  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  same  address 
during  regular  business  hours.  You  may 
also  obtain  access  to  this  docket  on  the 
Internet  at  http://dnns.dot.gov. 

For  more  detailed  information  on 
OSHA's  revised  reporting  regulations, 
see  http://safftydiita.fra.dot.gov/OSHA- 
matehals. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  issues.  Robert  L.  Finkelstein, 
Staff  Director.  Office  of  Safety  Analysis, 
RRS-22.  Mail  Stop  17,  Office  of  Safety. 
FRA.  1 120  Vermont  Ave..  N\V.. 
Washington.  DC  20590  (telephone  202- 
493-6280).  For  legal  issues.  Anna  L. 
Nassif,  Trial  Attorney,  or  David  H. 
Kasminoff.  Trial  Attorney.  Office  of 
Chief  Counsel,  RCC-12.  Mail  Stop  12, 
FR.-\.  1120  Vermont  Ave..  NW.. 
Washington,  DC  20590  (telephone  202- 
49.3-6166  or  202-493-6043. 
respectively). 

SUPPLEMENTARY  INFORMATION:  .Note  that. 
for  brevity,  references  to  a  section  in 
part  225  will  omit  •49  C;FR  ";  e.g. 

§225.5. 

Table  of  Contents  for  Supplementary 
Information 

1   C)ver\  iow  t)f  O.SH.W  Revised  Reporting 
Regulations  and  l-'R.\s  Proposal 

II.  Proceedings  to  Date  and  Suitmidry  of 

Issues  .Addressed  bv  the  Working  (Jroup 

III   Issues  .Addressed  b\  the  Working  (iroup 
A   .Applicability  of  Part  22!^— !«  22.5.3 

B.  Proposed  Revisions  and  .Additions  to 
Definitions  in  the  Regulatory  Text — 
S225..T 

C.  Proposed  Revisions  to  Provision  on 
Telephonic  Reporting — §225.<1 

D  Proposed  Revisions  to  Criteria  for 

Reporting  ()((  upalional  Fatalities. 

lii)unes.  and  Illnesses — *»  225  19(d) 
1.  KR.A  s  (;urrent  and  Proposed  Reporting 

Criteria  .Applicable  lo  Railroad 

hmployees 


2   FR.X's  Current  and  Proposed  Reporting 

Oiteria  .Applicable  to  FJmplovees  of  a 

Conlra(  tor  to  a  Railroad 
;V  Reporting  Criteria  .Applicable  to 

lilnessi^s 
H.  Proposed  Technical  Revision  to 

§225.21.  "Forms" 

F.  Proposed  Technital  Revision  to 
§225.23,  "loint  Operations" 

G.  Proposed  Revisions  to  §225.25, 
"Recordkeeping" 

1.  Privacv  Cahu  ern  Ceases 
2  Cilaimed  Illnesses  for  which  Work- 
Relatedness  Is  Doubted 

a.  Recording  (laimed  illnesses 

b.  FRA  review  of  railroads'  vvork- 
relatedness  determinations 

'.\.  Technical  .Amendments 

H.  Proposed  .Addition  of  §225.:)9.  "FRA 

Policy  Statement  on  C^overed  Data" 
I.  Proposed  Revisions  to  Chapter  1  of  the 

Guide.  "'Overview  of  .Accident/Incident 

Reporting  and  Recordkeeping 

Requirements" 
j.  Proposed  Revisions  to  Chapter  6  of  the 

Guide,  pertaining  to  Form  FRA  F 

6180.55a.  "Railroad  Injury  and  Illness 

Summary  (Continuation  Sheet)' 

1.  Changes  in  How  Days  .Away  from  Work  . 
and  Days  of  Restricted  Work  Are 
Counted 

2.  Changes  in  the  '"Cap'"  on  Days  Away 
from  Work  and  Days  Restricted: 
Including  All  ('alendar  Days  in  the 
Count  of  Days  .Away  from  Work  and 
Days  of  Restricted  Work  .Activity 

3.  Definitions  of  "".Medical  Treatment""  and 
"'First  .Aid" 

a.  Counseling 

b.  Eye  patches,  butterfly  bandages,  Steri- 
Strips'^*".  and  similar  items 

( .  Immobilization  of  a  body  part 

d.  Prescription  versus  non-prescription 

medication 
k.  Proposed  Revisions  to  Chapter  7  of  the 

Guide.  "Rail  Fquipment  .Accident/ 

Incident  Report' 
L.  Proposed  New  Chapter  12  ot  the  Guide 

on  Reporting  by  Commuter  Railroads 
M.  Proposed  Changes  in  Reporting  of 

Act  idents/Incidents  involving  Remote 

Control  Lo(  omolives 
N.  Proposed  Changes  in  Cari:umstance 

Codes  (.Appendix  F  ot  the  Guide) 

0.  Proposed  Changes  in  Three  Forms 
(.Appendix  H  of  the  Guide) 

P  Miscellaneous  Issues  regarding  Part  225 
or  the  Guide 

1.  Longitude  and  Latitude  Blo(  ks  for  Two 
Forms 

2.  Train  Accident  Cause  Code  "Cnder 
Investigation  "  (.Appendix  C  of  the  Guide) 

3.  "Most  .Authoritative':  Determining 
Work-Relatedness  and  Other  .Aspects  of 
Reportabilitv 

4.  lob  Title  versus  |ob  Function 

5.  "Recurding"  versus  "Reporting" 
IV.  Section-by-.Se(  tion  .Analysis 

\'  Regulatory  Impact  and  Notices 
.A.  Fxecutive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Regulatory  Flexibility  .Act  of  1980  and 
Executive  Order  13272 

C.  Paperwork  Reduction  .Act  of  1995 
D  Federalism  Implications 

E.  En\  irfmmental  Impact 
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F.  Unfunded  Mandates  Reform  Act  of  1995 

G.  Energy  Impact 
VI.  List  of  Subjects 

I .  Overview  of  OSHA's  Revised 
Reporting  Regulations  and  FRA's 
Proposal 

On  January  19,  2001.  OSHA 
published  revised  regulations  entitled, 
"Occupational  Injury  and  Illness 
Recording  and  Reporting  Requirements; 
Final  Rule,"  including  a  lengthy 
preamble  that  explains  OSHA's 
rationale  for  these  amendments.  See  66 
FR  5916,  to  be  codified  at  29  CFR  parts 
1904  and  1952;  see  also  66  FR  52031 
(October  12,  2001)  and  66  FR  66943 
(December  27,  2001)  (collectively, 
OSHA's  Final  Rule).  A  side-by-side 
comparison  of  OSHA's  previous 
reporting  and  recordkeeping  provisions 
with  OSHA's  new  requirements  appears 
at  Appendix  A  of  this  NPRM.  OSHA's 
FinaJ  Rule  became  effective,  with  the 
exception  of  three  provisions,  on 
January  1,  2002.  See  66  FR  52031;  see 
also  67  FR  44037  (July  1,  2002)  and  67 
FR  44124  (July  1,2002). 

FRA's  railroad  accident/incident 
reporting  regulations,  which  are 
codified  at  49  CFR  part  225  (part  225), 
include,  among  other  provisions, 
sections  that  pertain  to  railroad 
occupational  fatalities,  injuries,  and 
illnesses;  these  sections  are  consistent 
with  prior  OSHA  regulations,  with 
minor  exceptions.  These  sections  of 
FRA's  accident/incident  regulations  that 
concern  railroad  occupational  casualties 
should  be  maintained,  to  the  extent 
practicable,  in  general  conformity  with 
OSHA's  recordkeeping  and  reporting 
regulations  to  permit  comparability  of 
data  on  occupational  casualties  between 
various  industries,  to  allow  integration 
of  railroad  industry  data  into  national 
statistical  databases,  and  to  improve  the 
quality  of  data  available  for  analysis  of 
casualties  in  railroad  accidents/ 
incidents.  Accordingly,  FRA  proposes 
conforming  amendments  to  its  existing 
accident/incident  reporting  regulations 
and  Guide.  Further,  FRA  proposes 
minor  amendments  to  its  alcohol  and 
drug  regulations  (49  CFR  part  219)  (part 
219)  and  locomotive  engineer 
qualifications  regulations  (49  CFR  part 
240)  (part  240)  in  those  areas  that 
incorporate  terms  from  part  225. 

.Note:  Throughout  this  preamble  to  the 
proposed  rule,  excerpts  from  OSHA 
regulations  are  provided  for  the  convenienc:e 
of  the  reader.  The  official  version  of  the 
OSH.A  regulations  appears  in  29  CFR  part 
104, 

In  addition,  FRA  proposes  to  draft  a 
memorandum  of  understanding  (MOU) 
between  FRA  and  OSHA  to  address 
specific  areas  that  are  unique  to  the 


railroad  industry,  and  where  it  may  not 
be  practical  for  FRA's  regulations  to  be 
maintained  in  conformity  with  OSHA's 
Final  Rule.  Such  divergence  from 
OSHA's  Final  Rule  is  permitted  under  a 
provision  of  the  rule: 

If  you  create  records  to  comply  with 
another  government  agency's  injury  and 
illness  recordkeeping  requirements,  OSHA 
will  consider  those  records  as  meeting 
OSHA's  Part  1904  recordkeeping 
requirements  if  OSHA  accepts  the  other 
agency's  records  under  a  memorandum  of 
understanding  with  that  agency,  or  if  the 
other  agency's  records  contain  the  same 
information  as  this  Part  1904  requires  you  to 
record. 

Emphasis  added.  See  29  CFR  1904.3. 
Specific  provisions  of  part  225  that  do 
not  or  may  not  conform  to  OSHA's  Final 
Rule  are  discussed  in  detail  in  the 
preamble. 

Finally,  FRA  proposes  other 
miscellaneous  amendments  to  part  225 
and  the  Guide,  including  revisions  not 
solely  related  to  railroad  occupational 
casualties,  such  as  the  telephonic 
reporting  of  a  train  accident  that  fouls 
a  main  line  track  used  for  scheduled 
passenger  service. 

n.  Proceedings  to  Date  and  Summary  of 
Issues  Addr^sed  by  the  Working 
Group 

FRA  has  developed  this  proposal 
through  its  Railroad  Safety  Advisory' 
Committee  (RSAC).  RSAC  was  formed 
by  FRA  in  March  of  1996  to  provide  a 
forum  for  consensual  rulemaking  and 
program  development.  The  Committee 
had  representation  from  all  of  the 
agency's  major  interest  groups, 
including  railroad  carriers,  labor 
organizations,  suppliers,  manufacturers, 
and  other  interested  parties.  FRA 
typically  proposes  to  assign  a  task  to 
RSAC,  and  after  consideration  and 
debate.  RSAC  may  accept  or  reject  the 
task.  If  the  task  is  accepted.  RSAC 
establishes  a  working  group  that 
possesses  the  appropriate  expertise  and 
representation  to  develop 
recommendations  to  FRA  for  action  on 
the  task.  These  recommendations  are 
developed  by  consensus.  If  a  working 
group  comes  to  unanimous  consensus 
on  recommendations  for  action,  the 
package  is  presented  to  the  full  RSAC 
for  a  vote.  If  the  proposal  is  accepted  by 
a  simple  majority  of  the  RSAC.  the 
proposal  is  formally  recommended  to 
FRA.  If  a  working  group  is  unable  to 
reach  consensus  on  recommendations 
for  action.  FRA  will  move  ahead  to 
resolve  the  issue  through  traditional 
rulemaking  proceedings. 

On  April  23.  2001.  FRA  presented 
task  statement  2001-1,  regarding 
accident/incident  reporting  conformity. 


to  the  full  RSAC.  When  FRA  presented 
the  subject  of  revising  its  accident 
reporting  regulations  and  Guide  to 
RSAC,  the  agency  stated  that  the 
piu-pose  of  the  task  was  to  bring  FRA's 
regulations  and  Guide  into  conformity 
with  OSHA's  Final  Rule,  and  to  make 
certain  other  technical  amendments. 
The  task  was  accepted,  and  a  working 
group  was  established  to  complete  the 
task. 

Members  of  the  Working  Group,  in 
addition  to  FRA,  include  representatives 
of  the  following  26  entities:  the 
American  Public  Transportation 
Association  (APTA);  the  National 
Railroad  Passenger  Corporation 
(Amtrak);  the  Association  of  American 
Railroads  (AAR);  The  American  Short 
Line  and  Regional  Railroad  Association 
(ASLRRA);  the  Brotherhood  of 
Locomotive  Engineers  (BLE);  the 
Brotherhood  of  Railroad  Signalmen 
(BRS);  Transportation  Communications 
International  Union/Brotherhood 
Railway  Carmen  (TCIU/BRC):  Canadian 
National  Railway  Company  (CN)  and 
Illinois  Central  Railroad  Company  (ICJ; 
the  Sheet  Metal  Workers  International 
Association:  the  Brotherhood  of 
Maintenance  of  Way  Employees 
(BMWE):  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF); 
Canadian  Pacific  Railway  Company 
(CP);  Consolidated  Rail  Corporation — 
Shared  Assets  (CR);  CSX  Transportation. 
Inc.  (CSX);  Norfolk  Southern  Railway 
Company  (NS);  Union  Pacific  Railroad 
Company  (UP);  The  Long  Island  Rail 
Road  (LIRR);  Mary-land  Transit 
Administration  (MARC);  Southern 
California  Regional  Rail  Authority 
(Metrolink);  Virginia  Railway  Express 
(\'RE):  Trinity  Rail  (TR);  North  Carolina 
Department  of  Transportation  (NCDGT); 
Northeast  Illinois  Regional  Commuter 
Rail  Corp.  (Metra);  the  United 
Transportation  Union  (UTU):  and 
Wisconsin  Central  Ltd.  (WC). 

The  Working  Group  held  a  total  of 
eight  meetings  related  to  this  task 
statement.  The  first  Working  Gr(jup 
meeting  occurred  on  May  21-23.  2001. 
in  Washington.  DC.  A  second  meeting 
was  held  on  July  1-3.  2001.  in 
Washington.  DC.  A  third  meeting  was 
held  on  August  7-8.  2001.  in  Denver, 
CO.  A  fourth  meeting  was  held  briefly 
on  September  11.  2001.  in  Chicago.  IL, 
but  was  cancelled  due  to  the 
extraordinary  events  that  occurred  on 
that  day.  A  fifth  meeting  was  held  on 
November  14-15.  2001,  in  St.  Louis, 
MO.  A  sixth  meeting  was  held  on 
January  22-24,  2002,  in  Baltimore,  .MD. 
A  seventh  meeting  was  held  on  March 
12-13.  2002.  in  New  Orleans.  LA.  An 
eighth  meeting  was  held  on  April  24- 
25.  2002.  in  Washington.  DC. 
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As  a  result  of  these  meetings,  the 
Working  Group  developed  c:onsensas 
recommendations  to  propose  to  change 
the  FR.-\  regulations  and  Ckiide  with 
respect  to  all  issues  presented  except  for 
one.  Consensus  could  not  be  reached  on 
whether  railroads  should  be  required  to 
report  deaths  and  injuries  of  the 
employees  of  railroad  contractors  who 
are  killed  or  injured  while  off  railroad 
property,  {'urrently.  FR.\  interprets  [)<irt 
225  as  not  requiring  the  reporting  of 
such  cases.  Since  the  end  of  the  last 
Working  Group  session.  FR.A  has 
developed  a  compromise  position  and 
proposes  that  railroads  not  be  required 
to  report  deaths  or  injuries  to  persons 
who  are  not  railroad  employees  that 
occur  while  off  railroad  property  unless 
thev  result  from  a  train  accident,  a  train 
incident,  a  highway-rail  grade  crossing 
accident/incident,  or  a  release  of  a 
hazardous  material  or  other  dangerous 
commodity  related  to  the  railroad's  rail 
transportation  business  To  acc(jmplish 
this  result,  FR.\  proposes  a  three-tier 
definition  of  the  term  "event  or 
exposure  arising  from  the  operation  of  a 
railroad  "  Sff^  proposed  (^225. .5. 

This  N'PRM  is  intended  to  reflec  t  a 
Working  Croup  consensus  on  all  other 
issues,  which  are  summarized  in  the 
following  section  of  the  preamble  With 
regard  to  part  225.  the  Working  tiroup 
recommended  amending  *?  225  5,  which 
contains  definitions;  6}  225  9.  which 
pertains  to  telephonic  reporting  of 
certain  accidents/incidents;  and 
§  225.19(d).  which  pertains  to  reporting 
deaths,  injuries,  and  occupational 
illnesses.  To  make  certain  other 
miscellaneous  conforming  changes,  the 
Working  Group  recommended 
amending  §225.21.  which  pertains  to 
forms:  §  225.23(a).  which  pertains  to 
joint  operations;  §  225.33.  which 
pertains  to  internal  control  plans;  and 
§  225.35.  which  pertains  to  access  to 
records  and  reports.  To  address 
occupational  illnesses  and  injuries  that 
are  privacy  concern  cases,  claimed 
occupational  illnesses,  and  other  issues, 
the  Working  Group  also  recommended 
amending  4}  225.25.  pertaining  to 
recordkeeping  Finally,  the  Working 
Group  recommended  adding  a  new 
§  225  39.  pertaining  to  FR.^s  policy  on 
how  FR.'X  will  maintain  and  make 
available  to  OSHA  certain  data  FRA 
receives  pertaining  to  cases  that  meet 
the  criteria  as  recordable  injuries  or 
illnesses  under  OSHA's  regulations  and 
that  are  reportable  to  FR.-\.  but  that 
would  not  count  towards  the  data  in 
totals  compiled  for  FRA's  periodic 
reports  on  injuries  and  illnesses. 

With  regard  to  the  Guide,  the  Working 
Croup  proposed  to  revise  Chapter  1. 
pertaining  to  an  overview  of  accident/ 


incident  reporting  and  recordkeeping 
requirements;  (Chapter  2.  containing 
definitions;  Chapter  4.  pertaining  to 
Form  FRA  F  6180.98.  "Railroad 
Employee  Injury  and/or  Illness  Record'; 
l^hapter  t>.  pertaining  to  Form  FR-,^  F 
bl8U.55a.    Railroad  Injury  and  Illness 
Summary  (Continuation  Sheet)';  and 
Chapter  7.  pertaining  to  Form  FR.-\  F 
6180.54,  "Rail  Equipment  Accident/ 
Incident  Report';  and  to  create  a  new 
Chapter  12.  pertaining  to  reporting  by 
commuter  railroads,  and  a  new  Chapter 
l.i.  pertaining  tcj  new  Form  FR.^  F 
IJ180.107.  "Alternative  Record  for 
Illnes.ses  Claimed  to  Be  Work-Related." 
The  Working  Ciroup  also  proposed  to 
change  various  codes  used  in  making 
accident/incident  reports  to  FRA.  These 
codes  are  listed  in  appendices  of  the 
Guide.  The  Working  Group  supported 
revising  Appendix  C.  "Train  Accident 
Cause  Codes';  Appendix  E.  "Injury  and 
Illness  Codes."  including  revising  codes 
related  to  the  nature  of  the  injury  or 
illness,  and  the  location  of  the  injury; 
and  Appendix  F.    Circumstance 
Codes."  The  latter  included  revising 
codes  related  to  the  physical  act  the 
person  was  doing  when  hurt;  where  the 
person  was  Im^ated  when  injured;  what, 
if  any,  type  of  on-track  equipment  was 
involved  when  the  person  was  injured 
or  became  ill;  what  event  was  involved 
that  caused  the  person  to  be  injured  or 
become  ill;  what  tools,  machinery, 
appliances,  structures,  or  surfaces  were 
involved  when  the  person  was  injured 
or  became  ill;  and  the  probable  reason 
for  the  injury  or  illness.  Further,  the 
Working  Group  advocated  revising 
Appendix  H.  pertaining  to  accident/ 
incident  reporting  forms,  particularly 
Form  FRA  F  6180.78,  "Notice  to 
Railroad  Employee  Involved  in  Rail 
Equipment  Accident/ Incident 
Attributed  to  Employee  Human  Factor 
land]  Employee  Statement 
Supplementing  Railroad  Accident 
Report."  and  Form  FR,\  F  6180.81. 
"Employee  Human  Factor  Attachment." 
Finally,  the  Working  Group 
reccjmmended  making  additional 
conforming  changes  to  the  Guide. 

With  regard  to  part  219.  FRA  decided 
that  two  terms  used  in  that  part, 
"reportable  injury  "  and   "accident  or 
incident  reportable  under  Part  225  of 
this  chapter."  should  be  given  a  slightly 
different  meaning.  In  particular,  the 
terms  would  be  defined  for  purposes  of 
part  219  as  excluding  accidents  or 
incidents  that  are  classified  as  "covered 
data  "  under  proposed  §  225.5  {i.e.. 
accidents  or  incidents  that  are 
reportable  solely  because  a  physician  or 
other  licensed  health  care  professional 
recommended  in  writing  that  a  railroad 


employee  take  one  or  more  days  away 
from  work,  that  the  employee's  work 
activity  be  restricted  for  one  or  more 
days,  or  that  the  employee  take  over-the- 
counter  medication  at  a  dosage  equal  to 
or  greater  than  the  minimum 
prescriptioo  strength,  whether  or  not  the 
medication  was  taken).  In  part  240,  the 
term  "accidents  or  incidents  reportable 
under  part  225"  is  used  in 
4)  240.117(e)(2).  Instead  of  creating  a 
separate  definition  of  the  term  for 
purposes  of  part  240.  an  explicit 
exception  for  covered  data  would  be 
added  to  §  240,1 17(e)(2)  itself 

Each  of  these  issues  is  described  in 
greater  detail  in  the  next  sections  of  the 
preamble.  The  full  RSAC  has  accepted 
the  recommendations  of  the  Working 
Group  as  to  the  changes  to  be  proposed 
for  part  225  and  the  Guide  on  which 
consensus  was  reached.  With  regard  to 
the  one  issue  on  which  consensus  was 
not  reached,  and  with  regard  to  the 
minor  proposed  revisions  to  parts  219 
and  240,  not  presented  to  the  Working 
Group,  the  full  RSAC  has  accepted  FRA 
.staff  recommendations.  In  turn.  FRA's 
Administrator  has  adopted  these 
recommendations,  which  are  embodied 
in  this  NPRM. 

III.  Issues  Addressed  by  the  Working 
Group 

A.  Applicability  of  Part  225-§  225.3 

OSHA's  Final  Rule  states.  "{1)  If  your 
company  had  ten  (10)  or  fewer 
employees  at  all  times  during  the  last 
calendar  year,  you  do  not  need  to  keep 
OSHA  injury  and  illness  records  unless 
OSHA  or  the  BLS  informs  you  in 
writing  that  you  must  keep  records 
under  §  1904.41  or  §  1904.42."  29  CFR 
1904.1(a).  FRA's  accident  reporting 
regulations  do  not  have  such  an 
exemption  from  the  central  reporting 
requirements  for  railroads  with  ten  or 
fewer  employees  at  all  times  during  the 
last  calendar  year.  Rather,  the  extent 
and  exercise  of  FRA's  delegated 
statutory  safety  jurisdiction  are 
addressed  fully  in  49  CFR  part  209. 
Appendix  A.  and  the  applicability  of, 
part  225  in  particular  is  addressed  in 
§  225.3.  Under  §  225.3(a).  the  central 
provisions  of  part  225  apply  to: 

all  railroads  except — 

[\)  .\  railroad  that  operates  freight  trains 
only  on  track  inside  an  installation  which  is 
not  part  of  the  general  railroad  system  of 
transportation  or  that  owns  no  track  except 
lor  track  that  is  inside  an  installation  that  is 
not  part  of  the  general  railroad  system  of 
transportation  and  used  for  freight 
operations. 

(2)  Rail  mass  transit  operations  in  an  urban 
area  that  are  not  connected  with  the  general 
railroad  system  of  transportation. 
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(3)  A  railroad  that  exclusively  hauls 
passengers  inside  an  installation  that  is 
insular  or  that  owns  no  track  except  for  track 
used  exclusively  for  the  hauling  of 
passengers  inside  an  installation  that  is 
insular.  An  operation  is  not  considered 
insular  if  one  or  more  of  the  following  exists 
on  its  line: 

(i)  A  public  highway-rail  grade  crossing 
that  is  in  use: 

(ii)  An  at-grade  rail  crossing  that  is  in  use; 

(iii)  A  bridge  over  a  public  road  or  waters 
used  for  commercial  navigation:  or 

(iv)  .\  common  corridor  with  a  railroad. 
i.e..  its  operations  are  within  30  feet  of  those 
of  any  railroad. 

Section  20901  of  title  49.  U.S.  Code 
(superseding  45  U.S.C.  38  and  re- 
codifying provisions  formerly  contained 
in  the  Accident  Reports  Act.  36  Stat. 
350  (1910).  as  amended),  requires  each 
railroad  to  file  a  monthly  report  of 
railroad  accidents.  See  Pub.  L.  103-272. 
Accordingly.  FRA  intends  to  apply  its 
accident  reporting  regulations  to  ail 
railroads  under  FRA's  jurisdiction, 
unless  the  entity  meets  one  of  the 
exceptions  noteKl  in  §225.3.  FRA 
intends  to  address  the  difference  as  to 
which  entities  are  covered  by  the 
reporting  requirements,  in  an  MOU 
between  FRA  and  OSHA. 

B.  Proposed  Revisions  and  Additions  to 
Definitions  in  the  Regulatory  Text — 
§225.5 

FRA  proposes  to  amend  and  add 
certain  definitions  to  conform  to 
OSHA's  Final  Rule  or  to  achieve  other 
objectives.  Specifically.  FRA  proposes 
to  revise  the  definitions  of  "accident/ 
incident,"  "accountable  injury  or 
illness,"  "day  away  from  work."  "day  of 
restricted  work  activity."  "medical 
treatment,"  and  "occupational  illness." 
As  previously  mentioned,  FRA  proposes 
to  remove  the  term  "arising  from  the 
operation  of  a  railroad"  and  its 
definition  and  add  the  term  "event  or 
exposure  arising  from  the  operation  of  a 
railroad"  and  its  definition.  FRA 
proposes  to  create  definitions  of 

"covered  data,"  "general  reportability 
criteria,"  "medical  removal," 
"musculoskeletal  disorder," 

"needlestick  or  sharps  injury,"  "new 
case,"  "occupational  hearing  loss," 

"occupational  tuberculosis,"  "privacy 
concern  case."  "significant  change  in 
the  number  of  reportable  days  away 
from  work,"  "significant  illness,"  and 
"significant  injury."  Some  of  these 
changes  are  discussed  in  context  later  in 
the  section-by-section  analysis  or 
elsewhere  in  the  preamble. 

C.  Proposed  Revisions  to  Provision  on 
Telephonic  Reporting — §225.9 

The  Working  Group  agreed  to  propose 
certain  amendments  to  §  225.9, 


pertaining  to  telephonic  reporting,  and 
the  corresponding  instructions  related 
to  telephonic  reporting  in  the  Guide, 
Currently.  FRA  requires  immediate 
telephonic  reporting  of  accidents/ 
incidents  to  FRA  through  the  National 
Response  Center  (NRC)  in  only  a  limited 
set  of  circumstances,  i.e.,  the  occurrence 
of  an  accident/incident  arising  from  the 
operation  of  a  railroad  that  results  in  the 
death  of  a  rail  passenger  or  employee  or 
the  death  or  injury  of  five  or  more 
persons.  See  §  225.9(a),  Contrarily. 
under  OSHA's  Final  Rule, 

Within  eight  (8)  hours  after  the  death  of 
any  employee  from  a  work-related  incident 
or  the  in-patient  hospitalization  of  three  or 
more  employees  as  a  result  of  a  work-related 
incident,  you  must  orally  report  the  fatality/ 
multiple  hospitalization  by  telephone  or  in 
person  to  the  Area  Office  of  the  Occupational 
Safety  and  Health  Administration  (OSHA). 
U.S.  Department  of  Labor,  that  is  nearest  to 
the  site  of  the  incident. 

Emphasis  added,  29  CFR  1904, 39(a), 
Further,  OSHA's  Final  Rule  states. 

Do  I  have  to  report  a  fatality  or 
hospitalization  that  occurs  long  after  the 
incident?  No,  you  must  only  report  each 
fatality  or  multiple  hospitalization  incident 
that  occurs  within  (30]  days  of  an  incident. 

Emphasis  added.  29  CFR  1904.39(b)(6), 
Finally,  OSHA's  Final  Rule  states. 

Do  I  have  to  report  a  fatality  or  multiple 
hospitalization  incident  that  occurs  on  a 
commercial  or  public  transportation  system? 
No,  you  do  not  have  to  call  OSHA  to  report 
a  fatality  or  multiple  hospitalization  incident 
if  it  involves  a  commercial  airplane,  train, 
subwav  or  bus  accident.  *    •   * 

Emphasis  added.  29  CFR  1904, 39(b)(4), 
This  provision  would  seem  to  exempt 
railroads  from  telephonically  reporting 
to  OSHA  all  but  a  very  few  railroad 
accidents/incidents,  "The  extent  of  the 
exemption  from  OSHA's  telephonic 
reporting  requirement  depends  on  how 
broadly  "commercial  or  public 
transportation  system"  is  interpreted. 

As  recommended  by  the  Working 
Group,  FRA  proposes  to  broaden  the  set 
of  circumstances  under  which  a  railroad 
would  be  required  to  report  an  accident/ 
incident  telephonically  to  the  NRC,  and 
to  make  certain  other  refinements  to  the 
rule.  Specifically,  FRA  first  proposes  to 
add  requirements  for  telephonic 
reporting  when  there  is  a  death  to  any 
employee  of  a  contractor  to  a  railroad 
performing  work  for  the  railroad  on 
property  owned,  leased,  or  maintained 
by  the  contracting  railroad.  Railroads 
are  increasingly  using  contractors  to 
perform  work  previously  performed  by 
railroad  employees.  Often,  those 
workers  are  exposed  to  hazards  unique 
to  the  railroad  environment  or  that 
otherwise  involve  conditions  under 


FRA's  responsibility.  Receiving  these 
reports  will  assist  FTRA  in  discharging  its 
responsibility  for  monitoring  the  safety 
of  railroad  operations. 

FRA  also  proposes  to  require  the 
telephonic  reporting  of  certain  train 
accidents  that  are  relevant  to  the  safety 
of  railroad  passenger  service,  including 
otherwise  reportable  collisions  and 
derailments  on  lines  used  for  scheduled 
passenger  service  and  train  accidents 
that  foul  such  lines.  These  events  are 
potentially  quite  significant,  since  they 
may  indicate  risks  whi'.h  affect 
passenger  service  [e.g..  poor  track 
maintenance  or  operating  practices). 
Further,  these  events  often  cause 
disruption  in  intercity  and  commuter 
passenger  service.  Major  delays  in 
commuter  trains,  for  instance,  have 
direct  economic  effects  on  individuals 
and  businesses. 

FRA  also  proposes  to  incorporate 
provisions  similar  to  the  National 
Transportation  Safety  Board's  (NTSB) 
requirements  for  telephonic  reporting 
(49  CFR  part  840)  into  its  own 
regulations  and  Guide.  The  key 
provisions  of  NTSB's  requirements. 
§§  840.3  and  840.4,  read  as  follows: 

Note:  Excerpts  from  NTSB  requirements 
are  provided  for  the  convenience  of  the 
reader.  The  official  version  of  the 
requirements  appears  at  49  CFR  840.3  and 
840.4. 

§  840.3    Notification  of  railroad  accidents. 

The  operator  of  a  railroad  shall  notify 
the  Board  by  telephoning  the  National 
Response  Center  at  telephone  800-424- 
0201  at  the  earliest  practicable  time  after 
the  occurrence  of  any  one  of  the 
following  railroad  accidents: 

(a)  No  later  than  2  hours  after  an 
accident  which  results  in: 

(1)  A  passenger  or  employee  fatality 
or  serious  injury  to  two  or  more 
crewmembers  or  passengers  requiring 
admission  to  a  hospital; 

(2)  The  evacuation  of  a  passenger 
train; 

(3)  Damage  to  a  tank  car  or  container 
resulting  in  release  of  hazardous 
materials  or  involving  evacuation  of  the 
general  public;  or 

(4)  A  fatality  at  a  grade  crossing. 

(b)  No  later  than  4  hours  after  an 
accident  which  does  not  involve  any  of 
the  circumstances  enumerated  in 
paragraph  (a)  of  this  section  but  which 
results  in: 

(1)  Damage  (based  on  a  preliminary 
gross  estimate)  of  $150,000  or  more  for 
repairs,  or  the  current  replacement  cost, 
to  railroad  and  nonrailroad  property;  or 

(2)  Damage  of  $25,000  or  more  to  a 
passenger  train  and  railroad  and  non- 
raifroad  property. 
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(c)  Accidents  involving  joint 
operations  must  hf  reported  h\  the 
railroad  that  controls  the  trai  k  and 
directs  the  movement  of  trains  where 
the  accident  has  occurred 

(d)  Where  an  accident  for  which 
notification  is  re(juired  bv  paragraph  la) 
or  lb)  of  this  stHition  occurs  in  a  remote 
area,  the  time  limits  set  forth  in  that 
paragraph  shall  commence  from  the 
time  the  first  railroad  employee  who 
was  not  at  the  accident  site  at  the  time 
of  its  octurrt^nce  has  received  notir:e 
thereof. 

§840.4    Information  to  be  given  in 
notification. 

The  notice  required  by  !?  HW  ^  ^hall 
include  the  following  information 

(a)  Name  ami  title  of  person  reporting. 

(b)  Name  of  railroad. 

(c)  Location  of  accident  (relate  to 
nearest  city ). 

(d)  Time  and  date  of  accident. 

(e)  Description  of  accident. 

(f)  Casualties; 

(1)  Fatalities. 

(2)  Injuries. 

(g)  Propertv  damage  (estimate). 

(h)  Name  and  telephone  number  of 
person  from  whom  additional 
information  may  be  obtained 

The  reast)n  P'R.-\  proposes  to 
incorporate  requirements  similar  to 
NTSB"s  standards  for  telephonic 
reporting  into  its  own  regulations  and 
Guide  IS  that,  unlike  NTSB.  FR.\  (.an 
enforce  these  requirements  through  the 
use  of  civil  penalties   FRA  has  long 
relied  upon  reports  required  to  be  made 
to  NTSB  as  a  means  of  alerting  its  own 
personnel  who  are  rfK^uired  to  respond 
to  these  events.  Although  most  railroads 
are  quite  conscientious  in  making 
telephonic  reports  of  significant  events, 
including  some  not  required  to  be 
reported,  from  time  to  time  FR.A  does 
experience  delays  in  reporting  that 
adversely  affect  response  times.  In  this 
regard,  it  should  be  noted  that  FRA 
conducts  more  investigations  of  railroad 
accidents  and  fatalities  than  anv  other 
public:  btidy.  and  even  in  the  case  of  the 
relatively  small  number  of  accidents 
that  NTSB  selects  for  major 
investigations.  FR.\  provides  a 
substantial  portion  of  the  technical  team 
participating  from  the  public  sector 
Accordingly,  it  is  appropriate  that  FRA 
take  responsibility  for  ensuring  that 
timely  notification  is  provided  As  can 
be  seen  by  comparing  the  quoted  NTSB 
regulations  to  proposed  ^  225  9.  FRA 
has  not  adopted  NTSB's  standards 
wholesale,  but  extracted  necessary 
additions  to  FRA's  existing 
requirements  (eg  .  train  accident 
requiring  evacuation  of  passengers! . 
used  terminologj'  from  FRA  regulations 


to  describe  the  triggering  events  (e.g.. 
■train  accident  "  as  defined  in  «» 225.5). 
and  shghtlv  modified  the  contents  of  the 
required  report  (ft;,   "available 
estimates  "  instead  of  "estimate"). 

Concern  was  expressed  within  the 
Working  Croup  about  joint  operations  as 
to  which  railroad  should  be  responsible 
for  making  the  telephcmic  report.  The 
Working  (iroup  agreed  that  for  purposes 
of  telephonic  n^pcjrting.  the  dispatching 
railroad,  which  controls  the  track 
invoUt'd.  would  be  responsible  for 
making  the  telephonic  report. 

There  was  muc:h  discussion  in  the 
Working  Ciroup  regarding  whether    - 
railroads  should  be  required  to 
telephonic:allv  report  certain  incidents 
to  the  NRC  "immediately."  One 
suggestion  was  to  set  a  fixed  period, 
such  as  three  or  four  hours,  to  report  an 
accident/incident,  or  in  any  event,  be 
given  a  reasonable  amount  of  time  to 
report  Prompt  reporting  permits  FRA 
and  (where  applicable)  NTSB  to 
dispatch  personnel  quickly,  in  most 
cases  making  if  possible  for  them  to 
arrive  on  sc:t;ne  before  re-railing 
operations  and  track  reconstruction 
begin  and  key  personnel  become 
unavailable  for  inter\ievv  Decades  of 
experienc:e  in  accident  investigation 
have  taught  FR.-\  that  the  best 
information  is  often  available  only  very 
early  in  the  investigation,  before 
phvsical  evidence  is  disturbed  and 
memories  cloud. 

In  addition,  there  was  a  suggestion 
that  railroads  be  permitted  to 
immediately  report  certain  incidents  by 
several  methods  other  than  by  a 
telephone  call,  including  use  of  a 
facsimile,  or  notification  by  e-mail. 
Railroad  representatives  indicated  that 
telephonic  reporting  is  sometimes 
burdensome,  particularly  when  a  busy 
manager  must  wait  to  speak  to  an 
emergency  responder  for  extended 
periods  of  time  FR.\  rejected  this 
suggestion,  and  is  proposing  to  require 
that  immediate  notification  be  done  by 
telephone,  and  only  by  telephone, 
because  FRA  is  concerned  that  if 
ncjtification  is  given  by  other  methods, 
such  as  fac:simile  or  e-mail,  it  is  possible 
that  no  one  will  be  available  to 
immediately  receive  the  facsimile  or  e- 
mail  message.  Conversely,  with  a 
telephone  call  to  an  emergency  response 
center,  a  railroad  should  be  able  to 
speak  immediately  to  a  person,  or  at  the 
very  least,  should  hear  a  recording  that 
would  immediately  direct  the  caller  to 
a  person 

Concern  was  expressed  within  the 
Working  Group  that  continued  use  of 
the  term  "immediate  '  in  conjunction 
with  a  broadening  of  the  events  subject 
to  the  FRA  rule  might  produce  harsh 


results,  due  to  the  need  to  address 
emergency  response  requirements  for 
the  safety  and  health  of  those  affected 
and  to  determine  the  facts  that  are 
predicates  for  reporting.  The  proposed 
rule  addresses  this  concern  by  stating 
that. 

it|o  Iht:  extent  the  nee  essity  lu  report  an 
acxident/incideni  depends  upon  a 
determination  of  fa<  t  or  an  estimate  ot 
[iriipert\  damage,  d  re|Hirt  would  be 
(  onsidered  immediate  it  made  as  soon  as 
possible  following  the  lime  that  the 
determination  or  estimatt^  is  made,  or  could 
reasonably  have  been  made,  whic:hever 
comes  first,  taking  into  consideration  the 
health  and  safety  ot  those  affet;ted  by  the 
ac:cident/inc  ident.  including  actions  to 
protect  the  environment. 

Proposed  §  225.9(d).  Since  FRA  and  the 
Working  Group  believe  that  immediate 
telephonic  reporting  raises  issues 
related  to  emergency  response  unique  to 
the  railroad  industry,  the  Working 
Group  agreed  not  to  conform  in  some 
respects  to  OSHAs  oral  or  in-person 
reporting  requirements.  Accordingly,  to 
the  extent  that  OSHA's  requirements 
regarding  oral  reports  by  telephone  or  in 
person  apply  to  the  railroad  industry 
and  that  part  225  diverges  from  those 
requirements,  FRA  intends  to  include  in 
the  MOU  with  OSHA  a  provision 
specifying  how  and  why  FRA  intends  to 
depart  from  OSHA's  requirements  in 
this  area. 

D.  Proposed  Revisions  to  Criteria  for 
Reporting  Occupational  Fatalities. 
Injuries,  and  Illnesses — §225.19ld) 

1.  FRA's  Current  and  Proposed 
Reporting  Criteria  Applicable  to 
Railroad  Employees 

Currently.  §  225.19(d)  reads  as 
follows: 

Group  Ill-Death,  injury,  or  occupational 
illness.  Each  event  arising  from  the  operation 
i)f  a  railroad  shall  be  reported  on  Form  FR,\ 
K  6180.55a  if  it  results  in; 

(1)  Death  to  any  person; 

(2)  Injury  to  any  person  that  requires 
medical  treatment; 

(:5)  Injury  to  a  railroad  employee  that 
results  in; 

(i)  A  day  away  from  work; 

(ii)  Restricted  work  activity  or  job  transfer; 
or 

(iii)  Loss  of  consciousness:  or 

(4)  Occupational  illness  of  a  railroad 
employee. 
***** 

The  comparable  provisions  of  OSHA's 
Final  Rule  are  at  §§  1904.4(a)  and 
1904.7(b).  which  read  as  follows: 

§  1 904.4    Recording  criteria. 

(a)  Basic  requirement.  Each  employer 
required  by  this  Part  to  keep  records  of 
fatalities,  injuries,  and  illnesses  must 
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record  each  fatality,  injury  and  illness 
that: 

(1)  Is  work- related;  and 

(2)  Is  a  new  case;  and 

(3)  Meets  one  or  more  of  the  general 
recording  criteria  of  §  1904.7  or  the 
application  to  specific  cases  of  §  1904.8 
through  §  1904.12. 


§  1 904.7    General  recording  criteria. 

*         *         *         *         * 

(b)  Implementation.  (1)  How  do  I 
decide  if  a  case  meets  one  or  more  of  the 
general  recording  criteria?  A  work- 
related  injury  or  illness  must  be 
recorded  if  it  results  in  one  or  more  of 
the  following: 

(i)  Death.  See  §  1904.7(bK2}. 

(ii)  Days  away  from  work.  See 
§  1904.7(b)(3). 

(iii)  Restricted  work  or  transfer  to 
another  job.  See  §  1904.7(b)(4). 

(iv)  Medical  treatment  beyond  first 
aid.  See  §  1904.7(b)(5). 

(v)  Loss  of  consciousness.  See 
§  1904.7(b)(6). 

(vi)  A  significant  injury  or  illness 
diagnosed  by  a  physician  or  other 
licensed  health  care  professional.  See 
§  1904.7(b)(7). 

As  indicated  by  the  preceding  rule 
text,  OSHA's  Final  Rule  has  specific 
recording  criteria  for  cases  described  in 
29  CFR  1904.8  through  1904.12.  These 
cases  involve  work-related  needlestick 
and  sharps  injuries,  medical  removal, 
occupational  hearing  loss,  work-related 
tuberculosis,  and  independently 
reportable  work-related  musculoskeletal 
disorders.  See  Web  site  for  OSHA 
regulations  located  in  the  ADDRESSES 
section. 

In  response  to  several  comments 
received  after  publicaticm  of  the  Final 
Rule,  which  was  scheduled  to  take 
effect  on  January  1,  2002,  OSHA 
delayed  the  effective  date  of  three  of  the 
rule's  provisions  until  January  1,  2003, 
so  as  to  allow  itself  further  time  to 
evaluate  §  1904.10.  regarding 
occupational  hearing  loss,  and 
§§  1904.12  and  1904.29(b)(7)(vi),i 
regarding  musculoskeletal  disorders. 
See  66  FR  52031.  On  July  1.  2002, 
OSHA  published  a  final  rule 
establishing  a  new  standard  for  the 
recording  of  occupational  hearing  loss 
cases  for  calendar  year  2003.  See  67  FR 
44037.  However,  because  OSHA  was 
still  uncertain  about  how  to  craft  an 


'  The  effective  date  of  the  second  sentence  of 
S  1904.29(b](7)(vi).  which  states  that 
musculoskeletal  disorders  are  not  considered 
privacy  concern  cases,  was  delayed  until  Januar\'  1. 
2003  in  OSHAs  October  12,  2tX)l,  final  rule.  On 
|uly  1.  2002.  OSHA  proposed  to  delay  the  effective 
date  of  this  same  provision  until  January  1.  2004. 
See  67  FR  44124.  This  provision  will  be  discussed 
in  the  context  of  privacy  concern  cases  in  the 
section-by-section  analysis  at  ""in.G.l."'  of  the 
preamble. 


appropriate  definition  for 
musculoskeletal  disorders  and  whether 
or  not  it  was  necessary  to  include  a 
separate  column  on  the  OSHA  log  for 
the  recording  of  these  cases  and 
occupational  hearing  loss  cases,  OSHA 
simultaneously  published  a  proposed 
delay  of  the  effective  dates  of  these 
provisions,  fi-om  January  1,  2003,  to 
January  1,  2004,  and  requested  comment 
on  the  provisions.  See  67  FR  44124. 

Prior  to  OSHA's  Final  Rule,  the 
recordkeeping  rule  had  no  specific 
threshold  for  recording  hearing  loss 
cases.  See  67  FR  44038.  The  Final  Rule 
established  a  new  10-dB  standard  at  29 
CFR  1904.10: 

If  an  employees  hearing  test  (audiogram) 
reveals  that  a  Standard  Threshold  Shift  (STS) 
has  occurred,  you  must  record  the  case  on 
the  OSHA  300  Log  by  checking  the  ""hearing 
loss"  column.  ...  A  standard  Threshold 
Shift,  or  STS,  is  defined  in  the  occupational 
noise  exposure  standard  at  29  CFR 
1910.95(c)(10)(i)  as  a  change  in  hearing 
threshold,  relative  to  the  most  recent 
audiogram  for  that  employee,  of  an  average 
of  10  decibels  (dB)  or  more  at  2000.  3000. 
and  4000  hertz  in  one  or  both  ears. 

See  66  FR  6129  (Januarv  19,  2001).  On 
October  12,  2001,  OSHA  delayed  the 
provision  and  instead  adopted  the 
standard  set  forth  in  OSHA's 
enforcement  policy,  which  had  been  in 
effect  since  1991,  and  which  is  FRA's 
current  approach,-  in  order  to  seek 
comments  on  what  should  be  the 
appropriate  hearing  loss  threshold.  See 
66  FR  52031.  The  enforcement  policy 
stated  that  OSHA  would  cite  employers 
for  failing  to  record  work-related  shifts 
in  hearing  of  an  average  of  25  dB  or 
more  at  2000.  3000,  and  4000  Hz  in 
either  ear.  Thus,  the  hearing  loss  of  an 
employee  would  be  tested  by  measuring 
the  difference,  or  shift,  between  the 
employee's  current  audiogram  and  the 
employee's  original  baseline  audiogram. 
See  67  FR  44037,  44038.  If  the  shift  was 
25  dB  or  more,  OSHA  required  that  it 
be  recorded.  The  employee's  original 
baseline  audiogram  is  one  of  two 
starting  points,  or  baselines,  from  which 
you  can  measure  a  Standard  Threshold 
Shift  (STS),  the  other  being  audiometric 

zero. 

Audiometric  zero  represents  the 
statistical  average  hearing  threshold 
level  of  young  adults  with  no  history  of 


^  Sep  current  Guide  al  .^ppendix  E.  p.  4  FRA"5 
Occupational  Illness  Code  #1151.  concerning  noise 
induced  hearing  loss,  provides  in  part:  "An  STS  is 
a  change  in  hearing  threshold  relative  to  a  baseline 
audiogram  that  averages  10  dB  or  more  at  2000. 
30(X).  and  4000  hertz  in  either  ear.  Documentation 
of  a  10  dB  shift  is  not.  of  and  by  itself,  reportable. 
There  must  be  a  determination  by  a  physician  . 
that  environmental  factors  at  work  were  a 
significant  cause  of  the  STS.  However,  if  an 
emplovee  has  an  overall  shift  of  25  dB  or  more 
atxjve  the  original  baseline  audiogram,  then  an 
evaluation  must  be  made  to  determine  to  what 
extent  it  resulted  from  exposure  at  work." 


aural  pathology,  thus  it  is  not  specific  to 
the  employee.  This  is  the  starting  point 
from  which  the  American  Medical 
Association  (AMA)  measures  a  25-dB 
permanent  hearing  impairment.  The 
employee's  original  baseline  audiogram, 
on  the  other  hand,  is  taken  at  the  time 
the  worker  was  first  placed  in  a  hearing 
conservation  program.  *  This  starting 
point,  which  has  been  enforced  by 
OSHA  since  1991  and  is  the  starting 
point  currently  used  by  FRA.  fails  to 
take  into  account  any  hearing  loss  that 
the  employee  has  suffered  in  previous 
jobs  and  can  present  a  problem  if  the 
emplovee  has  had  several  successive 
employers  at  high-noise  jobs. 

Thus,  if  an  individual  employee  has 
experienced  some  hearing  loss  before 
being  hired,  a  25-dB  shift  from  the 
employee's  original  baseline  will  be  a 
larger  hearing  loss  than  the  25— dB  shift 
from  audiometric  zero  that  the  AMA 
recognizes  as  a  hearing  impairment  and 
disabling  condition.  For  example,  if  an 
employee  experienced  a  20-dB  shift 
from  audiometric  zero  prior  to  being 
hired  in  a  job  where  he  later  suffered  a 
15-dB  shift  hearing  loss  from  his 
original  baseline  audiogram,  the  AMA 
would  count  this  as  a  35-dB  shift,  a 
serious  hearing  impairment,  but  under 
OSHA's  enforcement  policy  (and  FRA's 
current  approach),  this  would  only  have 
counted  as  a  15-dB  shift  that  is  not 
recordable  under  OSHA's  enforcement 
policy  or  §  1904.10  for  calendar  year 
2002.  In  order  for  it  to  become 
recordable,  the  employee  would  have 
had  to  suffer  an  additional  10-dB  shift, 
which  would  mean  that  the  employee 
would  have  suffered  a  45-dB  shift  from 
audiometric  zero — almost  twice  the 
amount  that  the  AMA  considers  to  be  a 
permanent  hearing  im.pairment. 

After  considering  several  comments 
demonstrating  that  a  25-dB  shift  from 
an  employee's  original  baseline 
audiogram  was  not  protective  enough 
and  that  a  10-dB  shift  from  an 
employee's  original  baseline  audiogram 
was  overly  protective  (and  more 
appropriate  as  an  early  warning 
mechanism  that  should  trigger  actions 
under  the  Occupational  Noise  Exposure 
Standard  "  to  prevent  impairment  from 


"  Not  ail  employees  are  placed  in  a  heannj! 
conservation  program.  OSH.^  on!\  requires  such  a 
program  to  be  in  place  in  general  industry  when  Ihi- 
noise  exposure  exceeds  an  8-hour  lime-weighted 
average  of  85  dB. 

^  Under  S  1910.95.  employers  must  take 
protective  measures  (employee  notification, 
providing  hearing  protectors  or  refitting  of  lieanng 
protectors,  referring  employee  for  audiological 
evaluation  where  appropriate,  etc.)  to  prevent 
further  hearing  loss  for  employees,  who  have 
experienced  a  10-dB  shift  from  the  employee"s 
original  baseline  audiogram  See  67  FR  at  44040- 
41. 
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occurring),  OSHA  adopted  a 
cnmprnmise  pt)siti(jn  that  makes  a  It)- 
dB  shift  from  an  prnployee  s  original 
baseline  audiogram  recordable  in  tbose 
cases  where  this  shift  also  represents  a 
25-dB  shift  from  audiometric  zero. 

As  OSHAs  new  approach  to  defining 
and  recording  occupational  hearing  loss 
cases  was  not  presented  to  the  Working 
Group,  FRA  seeks  comment  on  v%hether 
FRA  should  adopt  OSHA  s  new 
approach  as  FRAs  fixed  approach, 
beginning  on  the  effective  date  of  FR.\'s 
final  rule,  or  whether  FRA  should 
diverge  from  (3SHA  and  continue  to 
enforce  OSHAs  current  approach 
(which  was  approved  by  the  Working 
Group  and  the  RSAC  and  is  the  same  as 
FRAs  current  approach)  as  a  fi.xed 
approach  beginning  on  the  effective  date 
of  FTLA's  final  rule  Sff  proposed  Guidf 
at  Ch  6.  pp  27-28,  and  Appendix  E.  p 
4  If  OSHAs  current  approach  is 
permitted  to  continue  in  effect  as  FR.A  s 
approach,  this  divergence  would  need 
to  be  addressed  in  the  MOU  and 
approved  bv  OSHA  so  as  to  avoid  dual 
reporting  on  this  issue  If  OSHAs  new 
approach  for  calendar  year  200.1  is 
adopted,  the  proposed  Huidf  would  be 
updated  to  reflect  the  new  approach. 

As  noted  above.  OSHA  may  be 
reconsidering  for  calendar  year  200J  the 
definition  of  musculoskeletal  disorder 
(MSD)  and  the  requirement  of  having  a 
separate  column  on  the  OSHA  300  log 
for  the  recording  of  MSD  and 
occupational  hearing  loss  cases.  As  the 
issue  of  OSHAs  proposed  delays  was 
not  before  the  Working  Group  when 
consensus  was  reached,  FR.^  seeks 
comment  on  whether  or  niit  the 
definition  and  column  requirements 
should  be  adopted  if  OSHAs  proposed 
January  1.  2004  delay  takes  effe<;t.  If 
FRA  goes  forth  with  the  provisions  as 
approved  by  tbe  Working  Group,  FHA 
would  be  adopting  these  provisions  in 
advance  of  OSHA,  a  result  that  may  not 
have  been  contemplated  bv  the  Wcjrking 
Group  when  it  agreed  to  follow  OSHA 
on  these  issues  prior  to  the  issuance  of 
the  proposed  delays. 

Even  if  OSHA  chooses  not  to  delay 
the  effective  date  of  these  provisions, 
FRA  seeks  comment  on  whether  or  not 
we  should  diverge  from  OSHA  bv  not 
adopting  the  definition  or  column 
requirements,  since  FRA  alreadv  has  its 
own  forms  and  methods  in  place  to 
collect  this  data  for  OSHAs  purposes 
Instead  of  requiring  railroads  to  record 
cases  and  check  boxes  on  the  OSHA  300 
log,  FRA  requires  railroads  to  report 
these  cases  using  assigned  injury  codes 
on  the  FRA  Form  F  6180  55a.  Code 
1151,  for  example,  is  the  code  for 
occupational  hearing  loss  cases,  thus  no 


additional  column  would  be  necessary. 
Similarlv.  the  different  kinds  of  injuries 
that  could  qualify  as  an  MSD  are  given 
separate  codes.  Once  OSHA  decides 
what  types  of  injuries  are  appropriate  to 
include  in  the  (  ategorv  or  definition  of 
dn  MSD,  OSHA  would  be  able  to 
identify  the  MSD  cases  by  their 
respective  code  numbers,  thereby 
allowing  OSHA  to  use  FRAs  data  for 
national  statistical  purposes.  Although 
it  IS  not  practical  for  FR.^  s  injury  codes 
to  be  as  extensive  as  OSHAs  codes,  if 
would  be  possible  to  amend  the  Guide 
so  as  to  reflect  the  major  codes 
recognized  by  OSHA  and  to  add  a 
category  such  as  "Other  MSDs,  as 
defined  by  OSHA  in  ^  1904.12." 

FR.\  also  seeks  comment  on  whether 
or  not  a  definition  of  an  MSD  is 
necessary,  since  currently  there  are  no 
special  criteria  beyond  the  general 
recording  criteria  for  determining  which 
MSDs  to  record,  and  because  OSHAs 
definition  appears  to  be  used  primarily 
as  guidance  for  when  to  check  the  MSD 
column  on  the  300  Log.  Sep  66  FR 
6129-6130.  If  the  definition  of  an  MSD 
and  the  column  requirements  were  to  be 
omitted  from  the  Final  Rule,  these 
differences  would  be  discussed  in  the 
MOU 

FRA  also  seeks  comment  on  whether 
its  regulati(jns  should  "fioat,  '  ;.e., 
change  automatically  anytime  OSHA 
revises  its  regulations,  since  the  main 
purpose  of  this  rulemaking  is  to  bring 
FRr^'s  rule  into  general  conformity  with 
OSHAs  regulations  (which  are 
developed  after  a  full  opportunity  for 
notice  and  comment)  or  whether  FRAs 
adoption  of  a  fixed  and  certain  approach 
can  better  serve  FRAs  safety  objectives 
and  the  needs  of  the  regulated 
community  This  issue  is  particularly 
relevant  for  the  proposed  definition  of 
medical  removal.  Because  medical 
removal  is  such  a  complex  issue,  and 
one  that  is  rarely,  if  at  all,  encountered 
in  the  railroad  envinmment,  FR.\  seeks 
comment  on  whether  this  definition 
should  "float"  with  OSHAs.  That  is, 
should  we  word  our  definition  so  that 
it  is  tied  to  OSHAs  standard  anytime 
OSHA  might  change  that  standard? 
.Since  the  proposed  definition  "' 
references  OSHAs  standard  without 
restating  it  within  the  rule  text  or 
preamble,  this  would  reflect  the  intent 
of  the  Working  Group. 

Finally,  OSHA  added  another 
category  of  reportable  cases:  "significant 


'  rile  prnposjMl  ilfliniliim  (  urrt-ntlv  r«a<is 
Mftiti  al  rfinoiiit  iiiedii^  iiuiiu  <il  removal  under 
the  mcilii.il  ^ur^^-llUn(,e  rmiuiremf  nt>  of  dn 
Oti  iipaliniidl  .Safety  and  Hfaltfi  .Adminislralion 
s|jii()drd  in  JM  CKK  part  IS  10  even  if  tfi«  case  does 
iKjl  meet  une  ol  the  Meiieral  reporting  criteria." 


injuries  or  illnesses."  With  regard  to  the 
reportability  of  illnesses  and  injuries  of 
railroad  employees,  there  are  at  least 
three  primary  differences  between 
OSHA's  reporting  criteria  and  FRAs 
current  reporting  criteria,  at  least  as 
stated  in  §  225.19(d).  First,  FRA  requires 
that  all  occupational  illnesses  of 
railroad  employees  be  reported.  See 
t?§  225.5  and  225.19(d)(4).  Contrarily, 
under  OSHA's  Final  Rule,  only  certain 
occupational  illnesses  are  to  be 
reported,  namely  those  that  result  in 
death,  medical  treatment,  days  away 
from  work,  or  restricted  work  or  job 
transfer:  constitute  a  "significant 
illness":  or  meet  the  "application  to 
specific  cases  of  [29  CFR]  §§  1904.8 
through  1904.12."  Second,  for  the 
reason  that  FRA's  interpretation  of  part 
225  is  presently  very  inclusive,  it  does 
not  use  the  term  "significant  injuries," 
which  is  incorporated  in  the  OSHA 
Final  Rule.  While  FRA  does  not  use  the 
phrase  "significant  injuries"  in  the 
current  rule  text,  the  current  Guide  does 
require  the  reporting  of  conditions 
similar  to  OSHA's  'significant  injuries." 

The  distinction  between  medical  treatment 
and  first  aid  depends  not  only  on  the 
treatment  provided,  but  also  on  the  severity 
of  the  injury  being  treated.  First  aid  *   *    * 
lilnvolves  treatment  of  only  minor  injuries. 
•    *    '  .\n  injury  is  not  minor  if  *    *    *  [ijt 
impairs  bodily  function  (j.e  .  normal  use  of 
senses,  limbs,  etc.);  *    *    *  lor)  [ilt  results  in 
damage  to  the  physical  structure  of  a 
nonsuperficial  nature  [fg.  fractures);  *    *    *. 

Guide.  Ch.  6,  p.  6.  Accordingly,  under 
the  Guide,  fractures  are  considered  not 
to  be  minor  injuries,  and  a  punctured 
eardrum  would  likewise  not  be 
considered  a  minor  injury  because  it 
would  involve  impairment  of  "normal 
use  of  senses  "  Id.  Third.  FRA  does  not 
have  "specific  cases"  reporting  criteria 
for  occupational  injuries  of  railroad 
employees. 

FRA  proposes  to  conform  part  225  to 
OSHA's  Final  Rule  with  regard  to  these 
three  differences  by  amending  its 
regulations  at  §  225.19(d)  and  related 
definitions  at  §  225.5.  FRA  would, 
however,  distribute  the  specific 
conditions  specified  under  OSHA's 
"significant  "  category  (§  1904.7(b)(7)) 
into  injuries  and  illnesses,  subcategories 
that  OSHA  could,  of  course,  aggregate, 
and  FRA  would  omit  the  note  to 
OSHA's  description  of  "significant 
illnesses  and  injuries,  "  which  does  not 
appear  to  be  necessary  for  a  proper 
understanding  of  the  concept  and  which 
might  be  read  as  open-ended,  a  result 
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FRA  does  not  intend.  The  text  of  the 
note  is  excerpted  below: 

Note  to  §  1904.7:  OSHA  believes  that  most 
significant  injuries  and  illnesses  will  result 
in  one  of  the  criteria  listed  in  §  1904.7(a), 

*  *   *  In  addition,  there  are  some  significant 
progressive  diseases,  such  as  byssinosis, 
silicosis,  and  some  types  of  cancer,  for  which 
medical  treatment  or  work  restrictions  may 
not  be  recommended  at  the  time  of  the 
diagnosis  but  are  likely  to  be  recommended 
as  the  disease  progresses.  OSHA  believes  that 
cancer,  chronic  irreversible  diseases, 
fractured  or  cracked  bones,  and  punctured 
eardrums  are  generally  considered  significant 
injuries  and  illnesses,  and  must  be  recorded 
at  the  initial  diagnosis  even  if  medical 
treatment  or  work  restrictions  are  not 
recommended,  or  are  postponed,  in  a 
particular  case. 

29  CFR  1904.7(b)(7).  FRA  believes  that 
the  note  is  intended  to  reference  a 
statutory  issue  not  present  in  the  case  of 
FRA's  reporting  system  and  can  be 
omitted  from  FRA's  rule  as  not  relevant 
and  to  avoid  potential  ambiguity.  FRA 
also  proposes  to  explain  these  new 
reporting  requirements  in  the  Guide. 
(See  later  discussion  of  proposed 
Chapter  6  of  the  Guide.) 

2.  FRA's  Ciurent  and  Proposed 
Reporting  Criteria  Applicable  to 
Employees  of  a  Contractor  to  a  Railroad 

As  previously  noted,  under 
§  225, 19(d),  "EarJi  event  arising  from 
the  operation  of  a  railroad  shall  be 
reported  *   *   *  if  it  results  in  *  *  *  (1) 
Death  to  any  person;  (2)  Injury  to  any 
person  that  requires  medical  treatment, 

*  *   *"  Under  the  "definitions"  section 
of  the  accident  reporting  regulations, 
"person"  includes  an  independent 
contractor  to  a  railroad.  See  §  225.5. 
Reading  these  regulatory  provisions 
together,  deaths  to  employees  of  railroad 
contractors  that  arise  from  the  operation 
of  a  railroad,  and  injuries  to  employees 
of  railroad  contractors  that  arise  frtjm 
the  operation  of  a  railroad  and  require 
medical  treatment  would  appear  to  be 
reportable  to  FRA.  (The  Guide,  however, 
narrows  the  requirement  through  its 
reading  of  "arising  from  the  operation  of 
a  raifroad.")  FRA  does  not  require 
reporting  of  occupational  illnesses  of 
contractors;  imder  §  225.19(d)(4),  only 
the  occupational  illnesses  of  railroad 
employees  must  be  reported. 

Contrarily,  under  OSHA's  Final  Rule, 
the  reporting  entity  is  required  to  report 
work-related  injuries  and  illnesses, 
including  those  events  or  exposures 
meeting  the  special  recording  criteria  for 
employees  of  contractors,  only  if  they 
are  imder  the  day-to-day  supervision  of 
the  reporting  entity. 

If  an  employee  in  my  establishment  is  a 
contractor's  employee,  must  I  record  an 


injury  or  illness  occurring  to  that  employee? 
If  the  contractor's  employee  is  under  the  day- 
to-day  supervision  of  the  contractor,  the 
contractor  is  responsible  for  recording  the 
injury  or  illness.  If  you  supervise  the 
contractor  employee's  work  on  a  day-to-day 
basis,  you  must  record  the  injury  or  illness. 

29  CFR  1904.31(b)(3). 

In  the  Working  Group  meetings, 
APTA  noted  that  it  is  difficult  to  comply 
with  FRA's  current  rule,  read  literally, 
with  respect  to  an  employee  of  a 
contractor  to  a  raifroad  while  off 
raifroad  property.  Many  commuter 
raifroads  often  do  not  know  whether  an 
employee  of  a  contractor  to  the  raifroad 
is  injiued  or  sickened  if  the  event 
occiured  on  property  other  than 
property  owned,  leased,  or  maintained 
by  the  commuter  raifroad;  it  is  difficult 
to  follow  up  on  an  injury  or  illness 
suffered  by  such  an  employee.  For 
example,  ABC  Railroad  contracts  with 
XYZ  Confractor  to  repair  ABC's  railcars 
at  XYZ's  facilities.  An  employee  of  XYZ 
Confractor,  while  repairing  ABC's  rail 
car  at  XYZ's  facility,  receives  an  injury 
resulting  in  medical  treatment,  ABC 
Raifroad  notes  that  it  may  not  know 
about  the  injury  and,  therefore,  could 
not  report  it.  Furthermore,  no 
information  is  lost  in  the  national 
database  since  the  contractor  must 
report  the  injury  to  OSHA  even  if  ABC 
Raifroad  does  not  report  the  injury.  The 
Working  Group  could  not  reach 
consensus  on  whether  to  require 
reporting  of  injuries  to  employees  of 
raifroad  contractors  while  off  railroad 
property. 

A  similar  difficulty  with  reporting 
occurs  in  the  context  of  fatalities  to 
employees  of  confractors  to  a  railroad. 
With  respect  to  whether  to  require  that 
railroads  report  fatalities  of  employees 
of  contractors  that  arise  out  of  the 
operation  of  the  railroad  but  occur  off 
raifroad  property,  the  Working  Group 
also  could  not  reach  consensus.  AAR 
noted  that  for  the  reasons  stated  above 
related  to  injuries  and  illnesses,  it  is 
difficult  for  raifroads  to  track  fatalities 
of  persons  who  are  not  employed  by  the 
raifroad.  Labor  noted  on  the  other  hand, 
that  fatalities  are  the  most  serious  cases 
on  the  spectrum  of  reportable  incidents 
and  that  it  would  be  important  that 
those  cases  be  reported  to  FRA.  In 
addition,  labor  representatives  noted 
that  raifroads  often  contract  for  taxi 
services  to  deadhead  railroad  crews  to 
their  final  release  point  and  that  if  a 
driver  died  in  a  car  accident 
transporting  a  raifroad  crew,  FRA 
should  know  about  those  cases,  FRA 
noted  that  as  a  practical  matter,  those 
types  of  cases  occiured  infrequently, 
that  FRA  data  showed  only  two  possible 
fatal  car  accidents  occurring  off  raifroad 


property  that  involved  employees  of 
contractors  to  a  railroad.  As  a 
compromise,  labor  representatives 
proposed  that  only  fatalities  that 
involved  transporting  or  deadheading 
raifroad  crews  be  reportable,  but  that  all 
other  fatalities  to  employees  of 
contractors  to  a  railroad  that  occur  off  • 
raifroad  property,  not  be  reportable, 
even  if  the  incident  arose  out  of  the 
operation  of  the  railroad. 

Since  the  Working  Group  could  not 
reach  consensus  on  the  issue  of 
reporting  injiuies,  illnesses,  or  fatalities 
of  contractors  to  a  railroad  that  arose  out 
of  the  operation  of  the  raifroad  but 
occurred  off  raifroad  property.  FRA 
makes  the  following  proposal  based 
upon  its  reasoned  consideration  of  the 
issue.  In  this  regard.  FRA  has  attempted 
to  balance  its  need  for  comprehensive 
safety  data  concerning  the  raifroad 
industry  against  the  practical  limitations 
of  expecting  raifroads  to  be  aware  of  all 
injiuies  suffered  by  contractors  off  of 
railroad  property.  FRA  recognizes  that 
certain  types  of  accident/incidents 
occurring  off  of  railroad  property 
involve  scenarios  in  which  the  fact  that 
the  contractor  was  performing  work  for 
a  raifroad  is  incidental  to  the  accident 
or  incident,  and  would  offer  no 
meaningful  safety  data  to  FRA,  e.g., 
ordinary  highway  accidents  involving 
an  on-duty  contractor  to  a  raifroad. 

The  existing  term  "arising  from  the 
operation  of  a  railroad"  and  its 
definition  would  be  deleted  from 
§  225.5.  Currently,  the  definition  reads 
as  follows:  "Arising  from  the  operation 
of  a  railroad  includes  all  activities  of  a 
raifroad  that  are  related  to  the 
performance  of  its  rail  transportation 
business."  The  new  term  "event  or 
exposure  arising  from  the  operation  of  a 
railroad"  would  be  added  to  §  225. 5"s 
list  of  defined  terms  and  given  a  three- 
tier  definition.  First,  "event  or  exposure 
arising  from  the  operation  of  a  raifroad  " 
would  be  defined  broadly  with  respect 
to  any  person  on  property  owned, 
leased,  or  maintained  by  the  raifroad,  to 
include  any  activity  of  the  railroad  that 
relates  to  its  rail  transportation  i  fsiness 
and  any  exposure  related  to  that 
activity.  Second,  the  term  would  be 
defined  broadly  in  the  same  way  with 
respect  to  an  employee  of  the  raifroad, 
but  without  regard  for  whether  the 
employee  is  on  or  off  raifroad  property. 
Third,  the  term  would  be  defined 
narrowly  with  respect  to  a  person  who 
is  neither  on  the  railroad's  property  nor 
an  employee  of  the  raifroad,  to  include 
only  certain  enumerated  events  or 
exposures,  i.e.,  a  train  accident,  a  train 
incident,  or  a  highway-rail  crossing 
accident/incident  involving  the  railroad; 
or  a  release  of  hazardous  material  from 
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a  railcar  in  the  railroad's  possession  or 
a  release  of  another  dangerous 
cornmoditv  if  the  release  is  related  to 
the  railroad's  rail  transportation 
husiness. 

When  read  together  with  the  rest  of 
proposed  «j  225.19td),  the  new  definition 
of  "event  or  exposure  arising  from  the 
operation  of  a  railroad  '  would  mean 
that  a  railroad  would  not  have  to  report 
to  FR.\  the  death  or  in)ur\  to  an 
employee  of  a  contractor  to  the  railroai) 
who  is  off  railroad  property  (or  deaths 
or  injuries  to  anv  person  who  is  not  a 
railroad  employee)  unless  the  death  or 
iniurv  results  from  a  train  accident,  train 
incident,  or  highway-rail  grade  crossing 
accident  involving  the  railroad:  or  from 
a  release  of  a  hazardous  material  or 
some  other  dangerous  commodity  m  the 
course  of  the  railroad's  rail 
transportation  business.  In  addition. 
FR,\  would  require  railroads  to  report 
work-related  illnesses  only  of  railroad 
employees  and  under  no  circumstances 
the  illness  t)f  employees  of  a  railroad 
contractor  These  proposed  reporting 
requirements  diverge  from  the  OSHA 
standard,  which  would  require  the 
reporting  of  the  work-related  death, 
injury,  or  illnes>  of  an  employee  of  a 
contractor  to  the  reporting  entity  if  the 
contractor  employee  is  under  the  day-to- 
day supervision  of  the  reporting  entity. 
29CFR  1904.Jl(b)H)   If  FRA  adopts  this 
proposal.  FRAs  divergent  e  from  OSHA 
would  be  addressed  in  the  M(Jl  . 

3.  Reporting  Criteria  Applicable  to 
Illnesses 

At  a  Working  Group  meeting.  AAR 
proposed  that  major  member  railroads 
would  file,  with  their  FR.\  annual 
report,  a  list  of  claimed  but  denied 
(x:cupational  illnesses  not  nuluded  on 
the  Form  FRA  F  6180.56.  'Annual 
Railroad  Report  of  Employee  Hours  and 
Casualties  bv  State."  because  the 
railroads  found  the  illnesses  not  to  be 
work-related.  The  list  would  be 
organized  bv  State,  and  would  include 
the  name  of  the  reporting  contact 
person.  See  also  the  discussion  of 
recording  claimed  illnesses,  discussed 
later  in  the  preamble  under  sec  (ion 
••I1I.G.2..  "  below  FR.\  and  other 
Working  Group  members  have 
expressed  appreciation  for  this 
undertaking.  It  was  agreed  that  this  is 
appmpriate  for  implementation  on  a 
vojuntarv  basis,  and  no  comment  is 
sought  on  this  matter 

E.  Proposed  Technical  Revision  to 
§225.21.    ■Forms' 

The  Working  Group  agreed  to  add  a 
new  subsection  *?  225. 21())  to  create  a 
new  form  (Form  FRA  F  6180  107). 
which  would  bt>  labeled    Alternative 


Record  for  Illnesses  Claimed  to  Be 
Work-Related   '  This  form  would  call  for 
the  same  information  that  is  included 
on  the  Form  FRA  F  6180.98  and  would 
have  to  be  completed  to  the  extent  that 
the  information  is  reasonably  available. 
A  further  disi  ussion  of  the  nature  of  this 
new  form  is  discussed  under  the 
revisions  to  §  225.25,  later  in  this 
preamble 

F  Proposed  Technical  Revision  to 
li  225.23.  'Joint  Operations  " 

The  Working  Group  agreed  to  propose 
certain  minor  changes  to  the  regulatorv' 
text;  specifically,  to  §  225.23(a). 
concerning  joint  operations,  simply  to 
bring  it  into  conformity  with  the  other 
major  changes  to  the  regulator}-  text  that 
are  proposed  Note  that  for  purposes  of 
telephonic  reporting  in  joint  operations, 
the  dispatching  railroad  would  be 
recjuired  to  make  the  telephonic  report 
See  proposed  *?  225.9. 

G.  Proposed  Revisions  to  §225.25, 
Recordkeeping' 

1   Privacy  Concern  Cases 

The  Working  Group  agreed  to  propose 
changes  to  the  regulatory  text  under 
§225.25.  concerning  recordkeeping,  by 
revising  §  225.25(h)  to  address  a  class  of 
cases  described  by  OSHA  as    privacy 
concern  cases  "  OSHA  requires  an 
emplover  to  give  its  employees  and  their 
representatives  access  to  injurv'  and 
illness  records  required  by  OSHA.  such 
as  the  OSHA  300  Log.  with  some 
limitations  that  applv  to  privacv 
com  ern  cases.  29  CFR  1904.35(b)(2), 
1904  29(b).  A  'privacv  concern  case  "  is 
defined  bv  OSHA  in  29  CFR 
1904  29(b)(7):  one  type  of  a  privacy 
(.oncern  case  is,  e.g..  an  injury  or  illness 
to  an  intimate  bodv  part   FR.-\  would 
define  the  term  similarly  in  proposed 
«?  225.5.  In  privacy  concern  cases,  OSHA 
prohibits  recording  the  name  of  the 
injured  or  ill  employee  on  the  Log.  The 
words  "privacy  case"  must  be  entered 
in  lieu  of  the  employee's  name.  The 
employer  must  "keep  a  separate, 
confidential  list  of  the  case  numbers  and 
emplovee  names  for  your  privacy 
concern  cases  so  you  can  update  the 
cases  and  provide  the  information  to  the 
government  if  asked  to  do  so   "  29  CFR 
1904.29(b)(6).  In  addition,  if  the 
emplover  has  a  reasonable  basis  to 
believe  that  the  information  describing 
the  privacy  concern  case  may  be 
personally  identifiable  even  though  the 
employee's  name  has  been  left  out,  the 
emplover  may  use  discretion  in 
describing  the  injurv  or  illness.  The 
emplover  must,  however,  enter  enough 
information  to  identifv"  the  cause  of  the 
incident  and  the  general  severity  of  the 


injurv  or  illness,  but  need  not  include 
details,  e.g..  a  sexual  assault  case  may  be 
described  as  an  injury  from  assault. 

By  contrast.  FRA  requires  that  an 
emplovee  have  access  to  information  in 
the  FRA-required  Railroad  Employee 
Injun,"  and/or  Illness  Record  (Form  FRA 
F  6180.98)  regarding  his  or  her  own 
injury  or  illness,  not  the  FRA-required 
records  regarding  injuries  or  illnesses  of 
other  employees.  §  225.25(a),  (b),  (c). 
This  renders  the  FRA-required  log  of 
reportables  and  accountables  with  its 
information  on  the  name  and  Social 
Security  number  of  the  employee, 
inaccessible  to  other  employees  or 
anyone  else.  Id.  Additionally,  FRA 
proposes  to  amend  the  requirement  that 
the  record  contain  an  employee's  Social 
Security  Number,  opting  to  allow  a 
railroad  to  enter  an  employee's 
identification  number  instead.  See 
proposed  §  225.25(b)(6).  Therefore,  FRA 
considers  this  difference  a  sufficient 
reason  not  to  adopt  OSHA's  privacy 
requirements  with  regard  to  the 
reportable  and  accountable  log.  This 
proposed  variation  from  OSHA  will  be 
discussed  in  the  MOU. 

Although  FRA  does  not  allow  wide 
access  to  the  reportable  and  accountable 
log,  FRA  does  require,  however,  the 
posting  in  a  conspicuous  place  in  each 
of  the  employer's  establishments, 
certain  limited  information  on 
reportable  accidents/incidents  that 
occurred  at  the  establishment,  thereby 
making  this  information  accessible  to  all 
those  working  at  the  establishment  and 
not  simply  the  particular  employee  who 
suffered  the  injurv'  or  illness. 
§  225.25(h).  That  limited  information 
includes  the  incident  number  used  to 
report  the  case,  the  date  of  the  injury  or 
illness,  the  regular  job  title  of  the 
employee  involved,  and  a  description  of 
the  injur\-  or  condition.  Even  though  the 
name  of  the  employee  is  not  required  to 
be  listed,  the  identity  of  the  person 
might  in  some  cases  be  determined, 
particularly  at  small  establishments. 
Currently,  under  §  225. 25(h)(15),  FRA 
permits  the  railroad  not  to  post  an 
injury  or  illness  at  the  establishment 
where  it  occurred  if  the  ill  or  injured 
emplovee  requests  in  writing  to  the 
railroad's  reporting  officer  that  the 
injur^•  or  illness  not  be  posted.  The 
preceding  revision  of  the  rule  would  be 
consistent  with  OSHA's  requirements 
with  regard  to  its  Log,  but  more 
expansive  than  those  requirements.  FRA 
would  also  give  railroads  discretion  not 
to  provide  details  of  the  injur>'  or 
condition  that  constitutes  a  privacy 
case.  FRA  will  discuss  these  slight 
variations  from  OSHA's  privacy 
requirements  in  the  MOU. 
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Another  issue  relevant  to  reporting 
privacy  concern  cases  arose  in 
§  1904'29(b){7)(vi)  of  OSHA's  January 
19,  2001,  Final  Rule,  which  states  that 
musculoskeletal  disorders  (MSDs)  are 
not  considered  privacy  concern  cases. 
OSHA  delayed  the  effective  date  of  this 
exclusion  until  January  1,  2003,  in  its 
October  12,  2001,  final  rule.  On  July  1, 
2002,  OSHA  proposed  to  delay  the 
effective  date  of  this  same  provision 
until  January  1,  2004.  See  67  PR  44124. 
As  the  issue  of  OSHA's  proposed  delay 
of  this  provision  was  not  before  the 
Working  Group  when  consensus  was 
reached,  FRA  seeks  comment  on 
whether  or  not  this  exclusion  should  be 
adopted  if  OSHA's  proposed  January  1, 
2004,  delay  takes  effect.  If  ERA  goes 
forth  with  the  provision  as  approved  by 
the  Working  Group,  FR/C  would  be 
adopting  the  exclusion  in  advance  of 
OSHA's  adoption  of  it  and  in  advance 
of  OSHA's  defining  the  very  term  that 
is  supposed  to  be  excluded,  a  result  that 
may  not  have  been  contemplated  by  the 
Working  Group  when  it  agreed  to  the 
proposed  rule  text  on  this  issue  prior  to 
OSHA's  issuance  of  the  proposed  delay. 
See  discussion  concerning  reporting 
criteria  for  MSDs  at  section  III.D.l  of  the 
preamble,  above.  Even  if  OSHA  chooses 
not  to  delay  the  effective  date  of  this 
provision  and  to  give  it  effect  on  January 

1 .  2003,  FRA  seeks  comment  on 
whether  or  not  we  should  diverge  from 
OSHA  by  not  adopting  the  exclusion.  If 
FRA's  final  definition  of  privacy 
concern  case  differs  from  OSHA's 
eventual  definition  of  the  term,  then  the 
difference  would  be  discussed  in  the 
MOU. 

Finally,  the  question  was  raised  in  the 
Working  Group  whether  FRA's 
proposed  regulations  conformed  to  the 
Health  Insurance  Portability  and 
Accessibility  Act  of  1996  (Pub.  L.  104- 
191  (HIPAA))  and  to  the  Department  of 
Health  and  Human  Services'  regulations 
implementing  HIPAA  with  regard  to  the 
privacy  of  medical  records.  See  "the 
Standards  for  Privacy  of  Individually 
Identifiable  Health  Information."  65  FR 
82462  (Dec.  28.  2000).  codified  at  45 
CFR  parts  160  and  164.  Since  it  appears 
that  OSHA's  regulations  conform  to 
HIPAA,  and  FRA  proposes  to  conform 
to  OSHA  in  all  essential  respects  with 
regard  to  the  treatment  of  medical 
information.  FRA  believes  that  its 
proposed  regulations  will  not  conflict 
with  HIPAA  requirements. 

2.  Claimed  Illnesses  for  Which  Work- 
Relatedness  Is  Doubted 

a.  Recording  claimed  illnesses.  Under 
the  current  FRA  rule,  all  accountable  or 
reportable  injuries  and  illnesses  are 
required  to  be  recorded  on  Form  FRA  F 


I 


6180.98,  "Railroad  Employee  Injury 
and/or  Illness  Record,"  or  an  equivalent 
record  containing  the  same  information. 
The  subset  of  those  cases  that  qualifv'  for 
reporting  are  then  reported  on  the 
appropriate  forms.  §  225.25(a),  (b).  If  the 
case  is  not  reported,  the  raifroad  is 
required  to  state  why  not  on  Form  FRA 
F  6180.98  or  the  equivalent  record. 
§225.25(b)(26}. 

Although  this  system  has  generally 
worked  well,  problems  have  arisen  with 
respect  to  accoimting  of  claimed 
occupational  illnesses.  As  further 
explained  below,  railroads  are  subject  to 
tort-based  liability  for  illnesses  and 
injuries  that  arise  as  a  result  of 
conditions  in  the  workplace.  By  their 
nature,  many  occupational  illnesses, 
particularly  repetitive  stress  cases,  may 
arise  either  from  exposures  outside  the 
workplace,  inside  the  workplace,  or  a 
combination  of  the  two.  Accordingly, 
issues  of  work-relatedness  become  very 
prominent.  Railroads  evaluate  claims  of 
this  nature  using  medical  and 
ergonomic  experts,  often  relying  upon 
job  analysis  studies  as  well  as  focusing 
on  the  individual  claims. 

With  respect  to  accounting  and 
reportability  under  part  225,  railroad 
representatives  state  their  concern  that 
mere  allegations  {e.g..  receipt  of  a 
complaint  in  a  tort  suit  naming  a  large 
number  of  plaintiffs)  not  give  rise  to  a 
duty  to  report.  They  add  that  many  such 
claims  are  settled  for  what  amounts  to 
nuisance  values,  often  with  no 
admission  of  liability  on  the  part  of  the 
railroad,  so  even  the  payment  of 
compensation  is  not  clear  evidence  that 
the  railroad  views  the  claim  of  work- 
relatedness  as  valid. 

Although  sympathetic  to  these 
concerns.  FRA  is  disappointed  in  the 
quality  of  data  provided  in  the  past 
related  to  occupational  illnesses. 
Indeed,  in  recent  years  the  number  of 
such  events  reported  to  FRA  has  been 
extremely  small.  FR,-\  has  an  obligation 
to  verify,  insofar  as  possible,  whether 
the  railroad's  judgments  rest  on  a 
reasonable  basis,  and  discharging  that 
responsibility  requires  that  there  be  a 
reasonable  audit  trail  to  verif\"  on  what 
basis  the  railroad's  decisions  were 
made.  While  the  basic  elements  of  the 
audit  trail  are  evident  within  the 
internal  control  plans  of  most  railroads, 
this  is  not  universally  the  case. 

Accordingly.  FRA  asked  the  Working 
Group  to  consider  establishing  a 
separate  categor\'  of  claimed  illnesses. 
This  categorv  would  be  comprised  of  (1 ) 
Illnesses  for  which  there  is  insufficient 
information  to  determine  whether  the 
illness  is  work-related:  (2)  Illnesses  for 
which  the  railroad  has  made  a 
preliminary  determination  that  the 


illness  was  not  work-related;  and  (3) 
Illnesses  for  which  the  railroad  has 
made  a  final  determination  that  the 
illness  is  not  work-related.  These 
records  would  contain  the  same 
information  as  the  Form  FRA  F  6180.98. 
but  might  at  the  railroad's  election — 

•  Be  captioned  "alleged"; 

•  Be  retained  in  a  separate  file  from 
other  accountables;  and 

•  If  accountables  are  maintained 
electronically,  be  excluded  from  the 
requirement  to  be  provided  at  any 
raifroad  establishment  within  4  hours  of 
a  request. 

This  would  permit  the  records  to  be 
kept  at  a  central  location,  in  either  paper 
or  electronic  format. 

The  raifroad's  internal  control  plan 
would  be  required  to  specifv"  the 
custodian  of  these  records  and  where 
they  could  be  found.  For  any  case 
determined  to  be  reportable,  the 
designation  "alleged"  would  be 
removed,  and  the  record  would  be 
transferred  to  the  reporting  officer  for 
retention  and  reporting  in  the  normal 
manner.  In  the  event  the  narrative  blocK 
(Form  FRA  F  6180.98.  block  39) 
indicates  that  the  case  is  not  reportable, 
the  explanation  contained  in  that  block 
would  record  the  reasons  the  railroad 
determined  that  the  case  was  not 
reportable,  making  reference  to  the 
"most  authoritative"  information  relied 
upon.  Although  the  proposed  Form  FRA 
F  6180.107  or  equivalent  would  not 
require  a  railroad  to  include  all 
supporting  documentation,  such  as 
medical  records,  it  v\ould  require  a 
railroad  to  note  where  the  supporting 
documentation  is  located  .so  that  it  will 
be  readily  accessible  to  FR.-\  upon 
request. 

FRA  believes  that  the  system  of 
accounting  for  contested  illness  cases 
described  above  will  focus 
responsibility  for  these  decisions  and 
provide  an  appropriate  audit  trail.  In 
addition,  it  will  result  in  a  body  of 
information  that  can  be  used  in  the 
future  for  research  into  the  causes  of 
prevalent  illnesses.  Particularly  in  the 
case  of  musculoskeletal  disorders,  it  is 
entirely  possible  that  individual  cases 
may  appear  not  to  be  work-related  due 
to  an  imperfect  understanding  of 
stressors  in  the  workplace.  Review  of 
data  may  suggest  the  need  for  further 
investigation,  which  may  lead  to 
practical  solutions  that  will  be 
implemented  either  under  the  industrial 
hvgiene  programs  of  the  railroads  or  as 
a  result  of  further  regulatorv'  action. 
Putting  this  information  "on  the  books" 
is  a  critical  step  in  sorting  out  over  time 
what  types  of  disorders  ha\e  a  nexus  to 
the  workplace.  See  proposed 
amendments  to  §§225.21,  225.25. 
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225  i.i.  and  225.35  and  proposed  new 
Chapter  1 3  of  the  Guide 

h  FRA  revifw  at  railroads'  ivork- 
rflatedness  determinations  i.oik  ern 
arose  within  the  Working  C.rnup 
rt(aarding  how  FR.-\  planned  to  review  a 
reporting  officer's  determination  that 
the  illness  is  not  work-related  As 
discussed  in  section    III.P  .V'  below,  of 
the  preamble,  it  will  be  the  railroad's 
responsibilitv  to  determine  whether  an 
illness  is  work-related   In  connection 
with  an  inspection  or  audit.  FRAs  role 
will  be  to  determine  whether  the 
reporting  officers  determination  was 
reasonable  Even  if  FRA  disagrees  with 
the  reporting  officer  s  determination  not 
to  report,  FYL\  will  not  find  that  a 
violation  has  been  committed  as  long  as 
the  dett^rmination  was  reasonable  FRA 
understands  that  this  is  consistent  with 
the  approach  OSHA  is  employing  under 
its  revised  rule,  and  in  anv  event  it  is 
most  appropriate  giv^n  the  assignment 
of  responsibility  for  reporting  to  ihf 
emploving  railroad.  FR.\  plans  to 
establish  access  to  appropriate  expert 
resources  {medical,  ergonomu  .  etc.)  as 
necessary-  to  evaluate  the  reasonableness 
of  railroad  decisions  not  to  report 
particular  cases 

3.  Technical  Amendments 

The  Working  Group  also  agreed  to 
propose  certain  minor  changes  to 
subsections  225  25(b)(16).  (b)(25).  (e)(8). 
and  (e)(24).  simplv  to  bring  thesf 
subsections  into  conformity  with  the 
other  major  changes  to  the  regulatorv' 
text  that  are  proposed. 

H  Proposed  Addition  of  §225.39.  -FRA 
Policy  Statement  on  Covered  Data 

FR.\  proposes  to  add  a  new  section  to 
the  regulatory  text  that  would  inc  lude  a 
policy  statement  on  covered  data 
Specifically,  proposed  ^  225  39  would 
state  that  FRA  will  not  include  in  its 
periodic  summaries  of  data  for  the 
number  of  occupational  injuries  and 
illnesses,  reports  of  a  case,  not 
otherwise  reportable  under  part  225. 
involving  (1)  One  day  awav  from  work 
when  in  fact  the  employee  returned  to 
work,  contrary  to  the  written 
recomtnendation  to  the  emplovtM?  bv  the 
treating  phvsician  or  other  licensed 
health  care  professional;  (2)  One  dav  of 
restricted  work  when  in  fact  the 
emplnvee  was  not  restricted,  contrary  to 
the  written  recommendation  to  the 
employee  bv  the  treating  physician  or 
other  licensed  health  care  professional; 
or  (3)  A  written  over-the-counter 
medication  prescribed  at  prescription 
strength,  whether  or  not  the  medication 
was  taken 

In  addition  to  proposing  revisions  to 
its  regulations  in  the  Code  of  Federal 


Regulations.  FRA  is  proposing  revisions 
to  its  Guide  for  Preparing  Accident/ 
Incident  Reports  {Guide  or  FRAs 
Ciuide) 

Written  comments  on  the  proposed 
CfUide  must  be  received  by  November  8. 
2002.  Comments  may  be  mailed  to  the 
address  or  submitted  electronically  to 
the  Web  sit*-  given  under  ADDRESSES  at 
the  beginning  of  this  document  The 
proposed  Guide  is  posted  on  FRAs  Web 
site  at  http// safety-data  fra.dot.gov/ 
guide 

I  Proposed  Revisions  to  Chapter  1  of  the 
Guide.    ■Overview  of  Accident/Incident 
Reporting  and  Recordkeeping 
Re(}uirrments" 

Proposed  Chapter  1  of  the  Guide  has 
been  revised  to  reflect  the  major 
proposed  changes  to  part  225  and  the 
rest  of  the  Guide,  such  as  important 
proposed  definitiims.  the  proposed 
revision  of  the  telephonic  reporting 
requirement,  and  the  proposed  revision 
of  the  reportabilitv  criteria  in 
<^225  19(d).  In  addition.  Chapter  1  has 
been  revised  to  change  the  closeout  date 
for  the  reporting  year  Under  FR,\'s 
current  reporting  requirements, 
railroads  are  permitted  until  April  13  to 
close  out  their  accident/incident  records 
for  the  previous  reporting  year  Guide. 
Ch   1.  p.  11    FRA  proposes  to  amend  its 
Guide  to  extend  the  deadline  for 
completing  such  accident/incident 
reporting  records  until  December  1.  and 
will  extend  the  deadline  even  beyond 
that  date  on  a  case-by-case  basis  for 
individual  records  or  cases,  if 
warranted. 

/  Proposed  Revisions  to  Chapter  6  of  the 
Guide.  Pertaining  to  Form  FRA  F 
61H0  .')5(j.  "Railroad  Injury  and  Illness 
Suinmarv  IContmuation  Sheetl" 

FR.^  proposes  to  amend  its  Guide  to 
bring  it.  for  the  moat  part,  into 
conformity  with  O.SHA's  recently 
published  Final  Rule  on  recordkeeping 
and  reporting  The  Working  Group  also 
wanted  to  make  it  clear,  by  noting  in 
Chapter  6.  that  railroads  are  not 
required  to  report  occupational 
fatalities,  injuries,  and  illnesses  to 
OSHA  if  FRA  and  OSHA  enter  into  an 
MOU  that  so  provides. 

L'nder  t)SHA's  Final  Rule,  reporting 
requirements  have  changed  in  many 
ways,  several  of  which  are  described 
below.  See  also  proposed  §  225.39 
regarding  FRA  s  treatment  of  cases 
reportable  under  proposed  part  225 
solely  because  of,  e.g..  recommended 
days  awav  from  work  that  are  not 
actually  taken. 


1 .  Changes  in  How  Days  Away  From 
Work  and  Days  of  Restricted  Work  Are 
Counted 

Under  OSHAs  Final  Rule,  if  a  doctor 
orders  a  patient  to  rest  and  not  return 
to  work  for  a  number  of  days,  or 
recommends  that  an  employee  engage 
only  in  restricted  work,  for  purposes  of 
reporting  days  away  from  work  or 
restricted  work,  an  employer  must 
report  the  actual  number  of  days  that 
the  employee  was  ordered  not  to  return 
to  work  or  was  ordered  to  restrict  the 
type  of  work  performed,  even  if  the 
employee  decides  to  ignore  the  doctor's 
orders,  and  instead  opts  to  return  to 
work  or  to  work  without  restriction. 
Specifically,  under  OSHA's  Final  Rule. 

If  a  physician  ur  other  lit  ensed  health  care 
professional  ret.virfinieniis  days  awav.  you 
should  encourage  your  employee  to  follow 
that  ret  ommentlation.  However,  the  days 
auMv  must  be  recorded  whether  the  injared 
or  ill  employee  follows  the  physitian  or 
licensed  health  t  are  professional's 
recommendation  or  not. 

29  CFR  1904.7(b)(3)(ii).  The  FRA  agrees 
with  the  position  taken  by  OSHA.  that 
the  employee  should  be  encouraged  to 
follow  the  doctor's  advice  about  not 
reporting  to  work  and  or/taking 
restricted  time  to  allow  the  employee  to 
heal  from  the  injurv". 

OSHA  states  a  similar  rule  with 
respect  to  reporting  the  number  of  days 
oi  recommended  restricted  duty. 
Specifically.  OSHA's  Final  Rule  states, 

Mav  I  stop  counting  days  if  an  employee 
who  is  awav  from  work  because  of  an  injury 
or  illness  retires  or  leaves  my  company?  Yes, 
if  the  emplo>ee  leaves  your  company  tor 
some  reason  unrelated  to  the  injury  or 
illness,  such  as  retirement,  a  plant  tlosing.  or 
to  take  another  job,  you  may  stop  counting 
days  awav  from  work  or  days  of  restricted/ 
job  transfer.  If  the  employee  leaves  your 
companv  because  ot  the  mjurv  or  illness,  you 
must  estimate  the  number  of  days  away  or 
days  of  restriction/job  transfer  and  enter  the 
day  count  on  the  300  Log. 

29  CFR  19Q4.7(b)(3)(viii).  Contrarily. 
under  FR-^'s  current  Guide,  a  railroad 
must  report  only  the  actual  number  of 
days  that  an  employee  does  not  return 
to  work  or  is  on  restricted  work  duty 
due  to  a  work-related  injury  or  illness. 
"A  record  of  the  actual  count  of  these 
days  must  be  maintained  for  the  affected 
employee."  See  Guide.  Ch.  6.  pp.  13-14. 

There  was  much  discussion  at  the 
Working  Group  meetings  of  whether 
FRA  should  conform  to  OSHA's  Final 
Rule  with  respect  to  reporting  the 
number  of  days  away  from  work  or 
number  of  days  of  restricted  duty.  Some 
Working  Group  members  wanted  to 
leave  FRAs  current  reporting  system  in 
place,  while  others  saw  merit  in  the 
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OSHA  approach.  FRA  representatives 
met  with  OSHA  representatives  to 
address  this  issue.  OSHA  insisted  that 
since  it  tracks  an  index  of  the  severity 
of  injuries,  with  days  away  from  work 
being  the  most  severe  non-fatal  injuries 
and  illnesses,  it  was  important  to  OSHA 
to  maintain  a  uniform  database  and 
have  those  types  of  injuries  captured  in 
its  statistics. 

A  compromise  was  reached  on  the 
issue  of  reporting  the  number  of  days 
away  and  number  of  days  of  restricted 
work  activity  that  was  acceptable  both 
to  the  Working  Group  and, 
preliminarily,  to  OSHA.  Specifically, 
FRA  proposes  that  if  no  other  reporting 
criteria  apply  but  a  doctor  orders  a 
patient  to  rest  and  not  to  report  to  work 
for  a  number  of  days,  the  railroad  must 
report  the  case  under  a  special  category 
called  "covered  data."  The  Guide  would 
explain  how  this  covered  data  would  be 
coded.  The  principal  purpose  of 
collecting  covered  data  is  so  that  this 
information  can  be  provided  to  the 
Department  of  Labor  for  inter-industry 
comparison.  The  general  rule  is  as 
follows:  Where  a  doctor  orders  days  of 
rest  for  an  employee,  the  railroad  must 
report  actual  days  away  from  work 
unless  the  employee  reports  for  work 
the  next  day,  in  which  case,  the  railroad 
must  report  one  day.  Note:  If  the 
employee  takes  more  days  than  the 
doctor  ordered,  the  railroad  must  still 
report  actual  days  away  from  work 
unless  the  railroad  can  show  that  the 
employee  should  have  returned  to  work 
sooner.  The  following  examples 
illustrate  the  application  of  this 
principle  in  combination  with  existing 
requirements  that  would  be  carried 
forward. 

•  If  the  doctor  orders  the  patient  to 
five  days  of  rest,  and  the  employee 
reports  to  work  the  next  day,  the 
railroad  must  report  one  day  away  from 
work.  (This  case  would  be  separately 
coded  and  not  included  in  FRA 
accident/incident  aggregate  statistics.) 

•  If,  on  the  other  hand,  the  employee 
takes  three  days  of  rest,  when  the  doctor 
ordered  five  days  of  rest,  then  the 
railroad  must  report  the  actual  number 
of  days  away  from  work  as  three  days 
away  from  work. 

•  Of  course,  if  the  doctor  orders  five 
days  of  rest  and  the  employee  takes  five 
days  of  rest,  then  the  railroad  must 
report  the  full  five  days  away  from 
work. 

•  Finally,  if  the  doctor  orders  five 
days  of  rest,  and  the  employee  takes 
more  than  the  five  days  ordered,  then 
the  railroad  must  report  the  actual 
number  of  days  away  from  work,  unless 
the  railroad  can  show  that  the  employee 


should  have  returned  to  work  sooner 
than  the  employee  actually  did. 

An  MOU  between  FRA  and  OSHA 
would  address  these  issues. 

FRA  notes  that  it  may  be  appropriate 
to  take  into  consideration  special 
circumstances  in  determining  the 
appropriate  reporting  system  for  the 
railroad  industry.  While  compensation 
for  injuries  and  illnesses  in  most 
industries  is  determined  under  state- 
level  worker  compensation  systems, 
which  provide  recovery  on  a  "no-fault" 
basis  with  fixed  benefits,  railroad  claims 
departments  generally  compensate 
rculroad  employees  for  lost  workdays 
resulting  from  injuries  or  occupational 
illnesses.  In  the  event  a  railroad 
employee  is  not  satisfied  with  the  level 
of  compensation  offered  by  the  railroad, 
the  injured  or  ill  employee  may  seek 
relief  under  FELA,  which  is  a  fault- 
based  system  and  subject  to  full 
recovery  for  compensatory  damages. 
Further,  railroad  employees  generally 
are  subject  to  a  federally-administered 
sickness  program,  which  provides 
benefits  less  generous  than  imder  some 
private  sector  plans.  Although  it  is  not 
readily  apparent  in  any  quantitative 
sense  how  this  combination  of  factors 
influences  actual  practices  with  respect 
to  medical  advice  provided  and 
employee  decisions  to  return  to  work, 
very  clearly  the  external  stimuli  are 
different  than  one  would  expect  to  be 
found  in  a  typical  workplace. 
Accordingly,  it  seems  particularly 
appropriate  that  the  Working  Group 
foimd  it  wise  to  adopt  a  compromise 
approach  that  blends  the  new  OSHA 
approach  with  the  traditional  emphasis 
on  actual  outcomes.  The  approach 
described  above  will  foster  continuity  in 
rail  accident/incident  trend  analysis 
while  permitting  inter-industry 
comparability,  as  well. 

2.  Changes  in  the  "Cap"  on  Days  Away 
From  Work  and  Days  Restricted; 
Including  All  Calendar  Days  in  the 
Count  of  Days  Away  From  Work  and 
Days  of  Restricted  Work  Activity 

In  addition,  to  conform  to  OSHA's 
Final  Rule,  FRA  proposes  to  amend  its 
Guide  to  lower  the  maximum  number  of 
days  away  or  days  of  restricted  work 
activity  that  must  be  reported,  from  365 
days  to  180  days,  and  to  change  the 
method  of  counting  days  away  from 
work  and  days  of  restricted  work 
activity.  The  Working  Group  noted  that 
counting  calendar  days  is 
administratively  simpler  for  employers 
than  coimting  scheduled  days  of  work 
that  are  missed.  Using  this  simpler 
method  of  counting  days  away  from 
work  provides  employers  who  keep 


records  some  relief  from  the 
complexities  of  counting  days  away 
from  work  under  FRA's  former  system. 
Moreover,  the  calendar  day  approach 
makes  it  easier  to  compare  an  injury/ 
illness  date  with  a  return-to-work  date 
and  to  compute  the  difference  between 
those  two  dates.  The  calendar  method 
also  facilitates  computerized  day 
counts.  In  addition,  calendar  day  counts 
will  also  be  a  better  measure  of  severity, 
because  they  will  be  based  on  the  length 
of  disability  instead  of  being  dependent 
on  the  individual  employee's  work 
schedule.  Accordingly,  FRA  proposes  to 
adopt  OSHA's  approach  of  counting 
calendar  days  because  this  approach  is 
easier  than  the  former  system  and 
provides  a  more  accurate  and  consistent 
measure  of  disability  duration  resulting 
from  occupational  injurv'  and  illness 
and  thus  will  generate  more  reliable 
data.  Currently,  under  FRAs  Guide, 
days  away  from  work  and  days  of 
restricted  work  activity  are  counted  only 
if  the  employee  was  scheduled  to  w  ork 
on  those  days.  In  the  proposed  Guide, 
because  it  is  a  preferred  approach,  and 
to  be  consistent  with  OSHA's  Final 
Rule,  days  away  from  work  would 
include  all  calendar  days,  even  a 
Saturday.  Sunday,  holiday,  vacation 
day.  or  other  day  off.  after  the  day  of  the 
injury  and  before  the  employee  reports 
to  work,  even  if  the  employee  was  not 
scheduled  to  work  on  those  days. 

3.  Definitions  of  "Medical  Treatment  " 
and  "First  Aid" 

FRA's  current  Guide  states  what 
constitutes  "medical  treatment"  and 
what  constitutes  "first  aid"  and  how  to 
categorize  other  kinds  of  treatment.  See 
Guide.  Ch.  6.  pp.  6-9.  As  stated  in  the 
current  Guide,  "medical  treatment  " 
renders  an  injurv'  reportable.  If  an  injurv" 
or  illness  requires  only  "first  aid.  "  the 
injury  is  not  reportable,  but  will. 
instead,  be  accountable.  Under  OSHA's 
Final  Rule,  a  list  is  provided  of  what 
constitutes  "first  aid."  29  CFR 
1904.7(b)(5).  If  a  particular  procedure  is 
not  included  on  that  list,  and  does  not 
fit  into  one  of  the  two  categories  of 
treatments  that  are  expressly  defined  as 
not  medical  treatment  (diagnostic 
procediu-es  and  visits  for  observation  or 
counseling),  then  the  procedure  is 
considered  to  be  "medical  treatment." 
Id.  FRA  proposes  to  amend  its 
regulations  and  Guide  to  conform  to 
OSHA's  definition  and  new  method  of 
categorizing  what  constitutes  medical 
treatment  and  first  aid.  Specifically. 
FRA  proposes  to  amend  its  regulations 
and  the  Guide  to  address  the  following 

four  items: 

a.  Counseling.  Under  FRA's 
"definitions"  section  of  its  regulations. 
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•    •    •  MhiIu.jI  irealmeni  also  does  nctt 
inr:ludf  pr»-\t!Mli\t.'  Hmulional  Itauma 
counseling  provided  by  the  railroad's 
Hmpiovwf  rouns»?ling  and  assislanii-  ofTu  ff 
unless  ihf  parti(  ipafing  worker  has  be«n 
liiai^nosed  as  having  a  mental  disi>rdfr  thai 
was  signifi<antlv  laust-d  or  aggravated  bv  an 
accidenl/ini  Idem  and  this  (  ondition  rpquires 
a  regimen  nf  Ireatmeni  to  lorrtH  t. 

See  §  225.5.  Contrarily.  under  OSHAs 
Final  Rule,  "medical  treatment  does  not 
inc:hi(le  (A)  Visits  to  a  physician  or 
other  licensed  health  rare  pirofessional 
solelv  for  obst'rvation  or  counseling 
*    *   '*■  Emphasis  dddt^d.  See  29  CKK 
1904.7(b)(5)(i).  Ai  < urdini^lv   to  t nnform 
to  OSHA's  Final  Rule.  FR.\  proposes  to 
amend  its  definition  of  ■medical 
treatment"  to  ex(  lude  counseling  as  a 
type  of  medical  treatment   St'f  proposed 
§225.5. 

b  Evf  patches,  butterfly  bandages 
Sten-Sthps'^'.  and  similar  items  Undrr 
F'R.A's  current  Guide,  use  of  an  eye 
patch,  hutterflv  bandage.  .Steri -Strip'*'', 
or  similar  item  is  considered  medltal 
treatment,  rendering  the  injur\ 
r*'portable  Under  OSHA's  Final  Rule, 
however,  use  of  an  eye  patch.  butterfl\ 
bandage,  or  Steri-Strip''''  is  considered 
to  be  first  aid  and.  therefore,  not 
reportable  In  order  to  conform  FR.A's 
Guide  to  OSHA  s  Final  Rule.  FR.\ 
proposes  to  amend  the  Guide  so  that  use 
of  an  eve  patch,  butterfly  bandage,  or 
Steri-Strip''"'  will  be  considered  to  be 
first  aid 

c  Immobilization  of  a  bodv  part 
Under  FRA's  current  Guide. 
immobilization  (jf  a  body  part  for 
transport  purposes  is  considered 
medii  a!  trf^atment.  Given,  however,  that 
OSHA  s  Final  Rule  considers 
immubilizatiun  of  a  body  part  for 
transport  to  be  first  aid.  FR.A  proposes 
to  amend  its  Guide  so  that 
immobilizaticm  of  a  body  part  for 
transport  would  be  considered  first  aid 

d.  Prescnptinn  versus  non- 
prescription medication  I'ndcr  FR.\^ 
current  Guide,  a  doctor's  order  to  take 
over-the-counter  medication  is  not 
considerf'd  medical  tr^atnu'iit  ►>vf'n  if  .i 
doctor  onU'rs  th»*  nv>'r-tht'-(  nuiittT 
medication  at  prescription  strength 
Under  OSHA  s  Final  Rule,  however,  a 
doctor's  order  to  take  over-the-counter 
medication  at  presf  ription  stfritith  is 
f  onsidt^rf'd  medical  tr^atnifnt  rather 
than  first  aid  For  e.xample,  under 
OSHAs  Final  Rule,  if  a  doctor  orders  a 
patient  to  take  simultaneouslv  three  joo 
mg  tablets  of  f)ver-the-counter 
Ibuprofen.  since  467  mg  of  Ibuprofen  is 
considered  t(j  be  prescription  strength, 
this  case  would  be  reportable. 

The  Working  Group  struggled  with 
this  issue  On  the  one  hand,  it  is  a 
legitimate  concern  that  reporlabilitv  not 
be  manipulated  by  encouraging 


occupational  clinics  to  substitute  a  non- 
prescription medication  when  a 
prescription  medicatiim  is  indicated. 
That  result,  however.  ma\  he  more 
humane  than  a  tin  iimstaiu.e  in  which 
the  medical  provider  is  encouraged  not 
to  order  an  appropriate  dosage. 

Further,  in  some  cases,  physicians 
m.u  direct  thr-  use  of  patent  medicines 
Miiipiv  to  save  the  employee  the  time  to 
fill  a  pre.scription  or  simply  to  hold 
down  costs  to  the  insurer:  and  the 
ph\si(  lan  ma\  find  the  nver-the-counter 
preparation  to  he  more  suitahh^  in  terms 
lit  tornuilation.  including  rate  of  release 
and  alisorption. 

.As  in  the  case  of  recommended  days 
away  from  work  not  taken  (discussed 
above),  the  Working  (iroup  settled  on  a 
compromise  position.  Where  the 
treating  health  care  professional  directs 
ill  writing  the  use  of  a  non-prescription 
preparation  at  a  dose  at  least  that  of  the 
iiunimuni  presi  ribed  amount,  and  no 
other  reporting  criteria  applv.  the 
railroad  would  report  this  as  a  special 
case  (  "covered  il.iia  "  under  tj*?  225.5  and 
225.39).  FR.\  uiU  explore  whether  it  is 
practical  to  add  to  (ihapter  B  of  the 
Guidtv  a  list  of  commonlv  used  over- 
the-counter  medication.s.  including  the 
prescription  strength  for  those 
medications.  This  list  ot  over-the- 
counter  medications  would  confc^rm  to 
OSHA  s  published  standards   Future 
nver-the-t:ounter  medication  added  by 
OSHA  would  be  posted  on  FR,\s  Web 
site  The  case  would  be  included  in 
aggregate  data  provided  to  the 
Dep.irtiiient  of  l^bor.  but  would  not  be 
iiu  luded  ill  FR.-\s  periodic  statistical 
summaries  ?YL\  would  have  the  data 
a\  ailable  to  reference,  and  if  a  pattern  of 
apparent  abuse  emerged.  FRA  could 
both  examine  the  working  conditions  in 
question  and  also  review  possible 
further  amendments  to  these  reporting 
regulations. 

K  Proposed  Revisions  tn  Chapter  7  of 
the  Guide.  Rati  hjjuipment  Ac(  ident/ 
Incident  Report  ' 

FR.-\  proposes  to  amend  Chapter  7  of 
the  (,iiide  to  iiulude  the  new  codes  for 
remote  control  locomotive  operations, 
and  for  reporting  the  location  of  a  rail 
equipment  accident/ incident  using 
longitude  and  latitude  variables. 

L  Proposed  .New  (Chapter  12  of  the 
Guide  on  Reporting  by  Commuter 
Railroads 

FR.\  has  been  faced  with  a  number  of 
commuter  rail  service  accident  reporting 
issues.  For  example,  in  reviewing 
accident/incident  data  using  automated 
processing  routines.  FRA  could  not 
distinguish  Amfrak's  commuter 
activities  from  its  intercity  service,  and 
could  not  always  distinguish  between  a 


commuter  railroad  that  ran  part  of  its 
operation  and  contracted  for  another 
part  of  its  operation  with  a  freight 
railroad.  FRA  developed  alternative 
strategies  with  the  affei:ted  railroads  for 
lollecting  these  data  to  ensure  that 
commutf;r  rail  operation  accurately 
reflected  the  entire  scope  of  operations. 
yet  did  not  increase  the  burden  of 
reporting  for  affected  railroads.  This 
issue  also  arose  in  the  context  of  an 
NTSB  Safetv  Recommendation,  R-97- 
1 1,  following  NTSB's  investigation  of  a 
collision  on  February  16,  1996,  in  Silver 
Spring,  Marvland.  between  an  Amtrak 
passenger  train  and  a  MARC  commuter 
train.  During  the  accident  investigation. 
NTSB  requested  from  FRA.  a  five-year 
accident  historv'  for  commuter  railroad 
operations.  FRA  was  not,  however,  able 
to  provide  a  composite  accident  histor\' 
for  some  of  the  commuter  railroad 
operaticms  because  some  of  the 
commuter  operations  were  operated 
under  contract  with  Amtrak  and  other 
freight  railroads,  and  the  accident  data 
for  some  commuter  railroads  were 
commingled  with  the  data  of  Amtrak 
and  the  other  contracted  freight 
railroads.  Accordingly,  NTSB's  Safety 
Recommendation  R-97-11  addressed  to 
FYL\  read,  "Develop  and  maintain 
separate  identifiable  data  records  for 
commuter  and  intercity  rail  passenger 
operaticjns." 

When  the  RSAC  Task  Statement 
2001-1  was  presented,  FRA  determined 
that  a  new  chapter  in  the  Guide  was 
needed  to  address  NTSB's  and  FR-A's 
conc:erns  regarding  commuter  railroad 
reporting.  At  the  initial  May  2001 
meeting.  FRA  representatives  presented 
the  issue  to  the  Working  Group.  FRA 
representatives  were  tasked  to  develop  a 
chapter  specifically  dealing  with 
commuter  rail  reporting.  In  the  August 
2001  Working  Group  meeting.  FRA 
presented  a  draft  of  the  new  chapter.  A 
task  group  was  formed  that  included 
representatives  of  Amtrak.  Metra. 
APTA,  and  FRA,  The  new  Chapter  12 
was  presented  in  November  of  2001  to 
the  entire  Working  Group,  and  the 
Working  Group  accepted  the  chapter  in 
its  entirety. 

M.  Proposed  Changes  in  Reporting  of 
Accidents/Incidents  Involving  Remote 
Control  Locomotives 

An  FRA  notice  entitled,  ■'Notification 
of  Modification  of  Information 
Collection  Requirements  on  Remote 
Control  Locomotives,"  says  that  the 
Special  Study  Blocks  on  the  rail 
equipment  accident  report  and 
highway-rail  crossing  report,  as  well  as 
special  codes  in  the  narrative  section  of 
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the  "Injury  and  Illness  Summary  Report 
(Continuation  Sheet),"  are  for  only 
temporary  use  until  part  225  and  the 
Guide  are  amended.  65  PR  79915,  Dec. 
20,  2000.  At  the  November  2001 
Working  Group  meeting,  some  members 
brought  up  this  statement  in  FRA's 
notice  and  the  need  to  craft  regular 
means  for  reporting  accidents/incidents 
involving  remote  control  locomotives 
(RCL),  In  response,  a  special  task  group 
was  formed  to  study  the  reporting  of 
RCL-related  rail  equipment  accidents, 
highway-rail  crashes,  and  casualties. 

In  December  of  2001 ,  the  task  group 
initiallv  decided  to  recommend 
modifying  the  "Rail  Equipment 
Accident/Incident  Report  Form"  (FRA  F 
6180,54)  and  the  'High way- Rail  Grade 
Crossing  Accident/Incident  Report 
Form"  (FRA  F  6180.57)  to  add  an 
additional  block  to  capture  RCL 
operations,  but  the  task  group  was  not 
able  to  reach  consensus  on  the  "Injury' 
and  Illness  Summary  Report 
(Continuation  Sheet)"  (FRA  F  6180.55a). 

Railroad  representatives  were 
concerned  about  modifying  the 
accident/incident  database  with 
additional  data  elements.  The  FRA 
representatives  proposed  a  new, 
modified  coding  scheme  that  utilized 
the  Probable  Reason  for  Injury/Illness 
Code  field  in  the  set  of  Circumstance 
Codes  and  also  included  some 
additional  Event  Codes  and  two  special 
Job  Codes. 

During  a  subsequent  Working  Group 
meeting,  a  new  element  was  added  as 
Item  30a,  "Remote  Control 
Locomotive."  on  the  "Rail  Equipment 
Accident/Incident  Report"  form  to 
allow  entry'  of  one  of  four  possible 
values: 

'O'^ — Not  a  remotely  controlled 
operation: 

"1" — Remote  control  portable 
transmitter; 

■2" — Remote  control  tower  operation; 
and 

"3" — Remote  control  portable 
transmitter — more  than  one  remote 
control  transmitter. 

For  the  'Highway-Rail  Grade  Crossing 
Accident/Incident  Report"  form  to 
capture  RCL  operations,  the  "Rail 
Equipment  Involved"  block  would  be 
modified  to  add  three  additional  values: 

"A" — Train  pulling — RCL; 

"B" — Train  pushing — RCL;  and 

"C"— Train  standing— RCL. 

These  recommendations  were  accepted 
by  the  Working  Group,  as  well  as  the 
changes  in  the  Job  Codes  and 
Circumstance  Codes  for  the  "Injury  and 
Illness  Summary  Report  (Continuation 
Sheet)." 


iV.  Proposed  Changes  in  Circumstance 
Codes  (Appendix  F  of  the  Guide) 

Prior  to  1997,  the  "Injury  and  Illness 
Summary  Report  (Continuation  Sheet)  " 
contained  a  field  called  "Occurrence 
Code."  The  field  attempted  to  describe 
what  a  person  was  doing  at  the  time  the 
person  was  injured.  Often  the  action  of 
the  injured  person  was  the  same,  but  the 
equipment  involved  was  different,  so  a 
different  Occurrence  Code  was  needed 
for  each  situation,  e.g.,  person  getting  off 
locomotive,  person  getting  off  freight 
car,  person  getting  off  passenger  car. 
Another  problem  with  the  Occurrence 
Code  was  that  the  code  did  not  provide 
the  information  necessary  to  explain  the 
incident,  e.g..  if  the  injury  was  electric 
shock,  the  Occurrence  Code  was  'using 
hand  held  tools,"  so  FRA  could  not  tell 
from  the  report  if  the  electrical  shock 
was  from  the  hand  tool,  the  third  rail, 
lightning,  or  drilling  into  a  live  electric 
wire. 

To  address  these  concerns,  the 
Occurrence  Code  field  was  replaced  in 
1997  with  the  Circumstance  Code  field. 
The  change  allowed  for  more  flexibility 
in  describing  what  the  person  was  doing 
when  injured.  Under  the  broad  category 
of  Circumstance  Codes,  FRA  had 
developed  five  subsets  of  codes: 
Phvsical  Act:  Location:  Event:  Tools. 
Machinery.  Appliances,  Structures, 
Surfaces  (etc);  and  Probable  Reason  for 
Injury/Illness. 

During  the  next  five  years,  FRA  and 
the  railroad  reporting  officers  realized 
that  there  were  still  gaps  in  the  codes, 
FRA  proposed  expanding  the  list  of 
Circumstance  Codes  and  determined 
that  some  injuries  and  fatalities  should 
always  be  reported  using  a  narrative. 
Also,  some  Circumstance  Codes 
required  the  use  of  narratives.  In  the 
July  2001  Working  Group  meeting,  the 
railroads  noted  that  expanded 
Circumstance  Codes  would  assist  in 
reporting  and  analysis.  FRA  asked  the 
railroads  to  provide  an  expanded  list  of 
Circumstance  Codes  for  the  next 
meeting,  with  the  understanding  that  a 
narrative  would  be  required  when  the 
codes  did  not  adequately  describe  the 
incident.  By  the  September  2001 
meeting,  the  railroads  had  produced 
many  new  codes,  which  FRA  compiled 
and  presented  at  the  November  2001 
meeting.  At  that  meeting,  rail  labor 
discussed  RCL  reporting.  In  the  January 
2002  Working  Group  meeting,  the 
members  reviewed  the  compiled  list, 
including  the  special  RCL  codes.  The 
Working  Group  made  recommendations 
to  move  some  of  the  codes  to  other 
areas.  In  the  March  2002  Working  Group 
meeting,  a  task  group  was  formed  to 
resolve  the  remaining  issues  with 


respect  to  codes.  Specificallv  the 
Working  Group  started  by  referring  to 
proposed  codes  that  pertained  to 
switching  operations.  These  codes  were 
Probable  Reason  codes  that  came  out  of 
a  .separate  FRA  Working  Group  on 
Switching  Operations  Fatalitv  Analvsis 
(SOFA).  The  task  group  revised  the 
SOFA  codes  and  added  them  to 
.•\ppendix  F.  The  entire  Working  Croup 
then  reviewed  and  voted  to  approve  all 
of  the  task  forces  proposed  codes. 

O.  Proposed  Changes  in  Three  Forms 
(Appendix  H  of  the  Guide! 

The  Working  Group  converted  the 
Form  FRA  F  6180.78,  "Notice  to 
Railroad  Employee  Involved  in  Rail 
Equipment  Accident/Incident 
Attributed  to  Employee  Human  Factor 
iand)  Employee  Statement 
Supplementing  Railroad  Accident 
Report,"  and  Form  FRA  F  6180.81. 
"Employee  Human  Factor  Attachment  ' 
to  question-and-answer  format,  and 
simplified  the  language  so  that  they  are 
easier  to  understand.  One  issue  raised 
was  whether  a  specific  warning  related 
to  criminal  liability  for  falsifying  the 
form  should  be  included  cm  the  form. 
Some  Working  Group  members  believed 
that  a  warning  would  only  serve  to 
intimidate  employees  from  filling  out 
the  form.  FRA  noted  that  it  was 
important  to  put  the  warning  on  the 
form  to  deter  employees  from  falsifying 
information  on  the  forms.  FK.\  also 
noted  that  the  same  warning  would  be 
included  on  the  foim  for  reporting 
officers.  Given  that  labor  representatives 
felt  strongly  that  the  language  was  too 
intimidating,  it  was  agreed  that  a 
general  warning  would  be  included  on 
the  back  of  the  form,  and  that  the 
warning  would  not  specifically  state  the 
penalties  for  falsifying  information  on 
the  form.  In  addition,  the  Working 
Group  agreed  to  propose  tn  modifv 
Form  FRA  F  6180,98  to  include  an  item 
for  the  county  in  which  the  accident/ 
incident  occurred. 

P.  Miscellaneous  Issues  Regarding  Part 
225  of  the  Guide 

1.  Longitude  and  Latitude  Blocks  for 
Two  Forms 

Following  discussions  of  this  issue, 
the  Working  Group  agreed  that 
provision  could  be  made  for  voluntarily 
reporting  the  latitude  and  longitude  of 
a  rail  equipment  accident/incident,  a 
trespasser  incident,  and  an  employee 
fatality.  FRA  proposes  to  add  blocks  to 
the  Form  FRA  F  6180.54  and  Form  FRA 
F  6180.55a  for  this  information.  The 
reason  FRA  is  seeking  to  gather  this 
information  is  to  better  determine  if 
there  is  a  pattern  in  the  location  of 
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certain  rail  equipment  accidents/ 
incidents,  trespasser  incidents,  and 
emplnyee  fatalities.  Ceographii 
information  systems  under  development 
in  the  public  and  private  sectors  provide 
an  increasingly  capable  means  of 
organizing  information  Railroads  are 
mapping  their  route  systems,  and 
increasinglv  accurate  and  affordable 
Global  Positioning  System  (GPS) 
receivers  are  available  and  in 
widespread  use 

2  Tram  Accident  Cause  Code  "Under 
Investigation"  (Appendix  C  of  the 
Guide  I 

One  of  the  tasks  addressed  by  the 
Working  Group  was  to  define  "under 
investigation"  as  that  term  is  used  in 
Cause  Code  M505.  "Cause  under 
investigation  (Corrected  report  will  be 
forwarded  at  a  later  date)."  and  to  put 
that  definition  in  Chapter  7  of  the 
Guide,  under  subpart  C.  "Instructions 
for  Completing  Form  FR.\  F  6180.54." 
block  38.  "Primary  Cause  Code"  and 
Appendi.x  C  of  the  Guide  (Currently, 
manv  accidents/incidents  of  a 
significant  nature,  eg.,  ones  that  are 
involved-in  private  litigation  for  many 
vears.  are  coded  as  "under 
investigation  "  Even  if  FR,\  and  the 
railroad  think  that  they  know  the 
primarv  cause  of  an  accident,  some 
railroads  will  not  assign  a  specific  cause 
code  to  the  accident,  either  for  liabilitv 
reasons,  or  because  the  railroad  or  a 
local  jurisdiction,  or  some  other 
authority  is  still  investigating  the 
accident 

To  provide  finality  to  the  pro(  ess  nf 
investigating  an  investigation,  the 
Working  Group  agreed  that  "under 
investigation"  would  mean  underactive 
investigation  by  the  railroad  When  the 
railroad  has  completed  its  own 
investigation  and  received  all  laboratory- 
results  the  railroad  must  make  a  "good 
faith"  determination  of  the  primary 
cause  of  the  accident,  any  contributing 
causes,  and  their  proper  codes  The 
railroad  must  not  wait  for  FR,-\  or  NTSB 
to  complete  its  investigation  before 
assigning  a  cause  code.  After  FRA  or 
iNTSB  completes  its  investigation,  the 
railroad  may  choose  to  amend  the  cause 
code  on  the  accident  report 
Accordingly.  FR.\  proposes  to  revise  the 
Guide  to  show  that  the  meaning  of  the 
cause  code  in  question  has  bettn 
changed  to  "C.ause  under  active 
investigation  by  reporting  railroad 
(Amended  report  will  be  forwarded 
when  reporting  railroad  s  active 
investigation  has  be«n  completed)." 

In  addition,  the  Working  Group 
agreed  to  add  a  new  code  "M507 "  to 
denote  accidents/ incidents  in  which  the 
investigation  is  complete  but  the  cause 


of  the  accident/incident  could  not  be 
determined   If  a  railroad  uses  this  code, 
the  railroad  would  be  required  to 
include  in  the  narrative  block,  an 
explanation  for  why  the  cause  of  the 
accident/incident  could  not  be 
determined 

A.  "Most  Authoritative":  Determining 
Work-Relatedness  and  Other  Aspects  of 
Reportability 

The  duty  to  report  work-related 
illnesses  under  the  current  rule  has 
(Hcasioned  concern  and  disagreement 
about  not  only  whether  an  illness  exists, 
but.  more  importantly  and  more 
controversially,  whether  the  illness  is 
work-related.  Often  an  employee's 
do<;tor's  opinion  is  that  an  employee's 
illness  is  work-related,  while  the 
railroads  doctor's  opinion  is  that  the 
illness  is  not  work-related.  In  providing 
guidance  in  how  a  reporting  officer  is  to 
determine  whether  an  illness  is  work- 
related.  OSHA's  Final  Rule  states. 

Iihf  cmpluvcrl  must  (  unsider  an  injury  or 
illness  to  be  work-related  if  an  event  or 
exposure  m  the  work  environment  either 
laused  or  contributed  to  the  resulting 
condition  or  signifi(  antK  aggravated  a  pre- 
existing injun  or  dlness  VVork-relatedness  is 
presumed  tor  injuries  and  illnesses  resulting 
from  events  or  exposures  m.curring  in  the 
work  eiuirunment.  unless  an  exception  in 
Sec.  1904  5(bl(2)  applies. 

29  CFR  1904. 5(a).  In  addition,  the 
preamble  to  OSHA's  Final  Rule  states. 

.\i  lordingK.  OSHA  has  com  ludeii  that  the 
determination  of  work-relatedness  is  best 
made  b\  the  employer,  as  it  has  been  in  the 
past   Employers  are  in  the  best  position  to 
obtain  the  information,  both  from  the 
employee  and  the  vvorkplai  e.  that  is 
ne<  essarv  Ili  make  this  determination. 
Alltuiugh  4!xpert  advi(  e  may  occasionally  be 
sought  b\  employers  in  particularly  complex 
(  dses,  the  final  rvile  provides  that  the 
determination  of  work-relatedness  ultimately 
rests  with  the  employer. 

fib  FR  5950. 

Following  publication  of  this  Final 
Rule,  the  National  Association  of 
Manufacturers  (NAM)  filed  a  First 
Amended  Complaint  challenging 
portions  of  the  Final  Rule.  As  part  of  the 
NAM-OSHA  settlement  agreement, 
published  in  the  Federal  Register,  the 
parties  agreed  to  the  following; 

I  iider  this  language  |29  CFR  1904.5(a)l.  a 
I  ase  is  presumed  work-related  if.  and  only  if. 
an  event  or  exposure  in  the  work 
environment  is  a  discfrnable  cause  of  the 
in|ur\  or  illness  or  of  a  sij^nificant 
aggravation  to  pre-existing  condition.  The 
work  event  or  exposure  need  only  be  one  of 
the  dis(  ernable  causes:  it  need  not  be  the  sole 
(ir  predominant  cause 

Se<  lion  1^U4  .S|b)(2)  stales  that  a  case  is  not 
re<  iirdable  it  it   'involves  signs  or  symptoms 
that  surlace  at  work  but  result  solely  from  a 


non-work-related  event  or  exposure  that 
o(:(  urs  outside  the  work  environment."  This 
language  is  intended  as  a  restatement  of  the 
principle  expressed  in  1904.5(a).  described 
above.  Regardless  of  where  signs  or 
s>  mptoms  surface,  a  rase  is  recordable  only 
if  a  work  event  or  exposure  is  a  discernabie 
cause  of  the  injury  or  illness  or  of  a 
significant  aggravation  to  a  pre-existing 
(ondition. 

.Sec  tion  1904..5(b)(3)  states  that  if  it  is  not 
obvious  whether  the  precipitating  event  or 
exposure  occurred  in  the  work  environment 
or  elsewhere,  the  employer  "must  evaluate 
the  employee's  work  duties  and  environment 
to  det:ide  whether  or  not  one  or  more  events 
or  exposures  in  the  work  environment  caused 
or  c:ontributed  to  the  resulting  condition  or 
sifinificantly  aggravated  a  pre-existing 
(  ondition."  This  means  that  the  (employer 
must  make  a  determination  whether  it  is 
more  liiielv  than  not  that  work  events  or 
exposures  were  a  cause  of  the  injur\'  or 
illness,  or  a  significant  aggravation  to  a  pre- 
existing condition.  If  the  employer  decides 
the  case  is  not  work-related,  and  OSHA 
subsequently  issues  a  citation  for  failure  to 
rec:ord.  the  Government  would  have  the 
burden  of  proving  that  the  injury  or  illness 
was  work-related. 

(Emphasis  added.)  66  FR  66944.  FRA 
proposes  to  conform  to  this  language, 
particularly  with  respect  to  making 
reference  to  the  terms  "discemable  "  and 
"significant"  to  qualify  the  type  of 
causation  and  aggravation,  respectively. 
See  proposed  definition  of  "accident/ 
incident"  and  proposed  reportability 
criteria  at  proposed  §  225.19(d). 

The  other  part  of  the  problem  of 
determining  whether  an  injury  or  illness 
is  work-related  is  "who  decides."  The 
Working  Group  proposed  to  adopt 
OSHA's  Final  Rule  definition  of  "most 
authoritative"  stated  in  OSHA's  Final 
Rule.  In  the  context  of  discussing  how 
to  determine  whether  or  not  a  case  is 
new,  OSHA's  Final  Rule  states. 

If  you  receive  rec:ommendations  from  two 
or  more  physicians  or  other  licensed  health 
care  professionals,  you  must  make  a  decision 
as  to  whic:h  ret;ommendation  is  the  most 
authoritative  (best  doc:umented.  best 
reasoned,  or  most  [persuasive))  and  record 
the  case  based  upon  that  recommendation. 

29  CFR  1904.6(b)(3).  (Note:  the 
preamble  to  OSHA's  Final  Rule  uses  the 
word  "persuasive"  while  the  rule  text 
uses  the  word  "authoritative"  where 
FRA  put  the  word  "persuasive"  in 
brackets.  FRA  chose  to  use  the  language 
from  the  preamble,  instead  of  that  in  the 
rule  text,  to  avoid  redundancy.) 

The  question  of  who  is  the  "most 
authoritative  "  physician  or  other 
licensed  health  Ccire  professional  arises 
in  a  number  of  contexts  when  there  is 
a  conflict  of  medical  opinion. 
Conflicting  medical  opinions,  often 
between  an  employee's  physician  and  a 
railroad's  company  physician,  arise 
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regarding  whether  an  injury  or  illness  is 
work-related,  whether  and  how  many 
days  away  from  work  an  employee 
needs  to  recuperate  from  a  work-related 
injury  or  illness,  and  whether  a  fatality 
was  work-related,  or  arose  from  the 
operation  of  a  railroad.  FRA  proposes  to 
adopt  in  its  Guide  OSHA's  definition  in 
its  Final  Rule  of  "most  authoritative," 
and  to  adopt  the  language  bom  the 
NAM-OSHA  settlement  agreement  in 
order  to  resolve  this  issue.  [See  also 
discussion  of  FRA  review  of  work- 
relatedness  determinations  under 
section  "III.G.2.b."  of  the  preamble.) 

4.  Job  Tide  versus  Job  Function 

An  additional  issue  resolved  by  the 
Working  Group  was  to  propose  to 
amend  the  Guide's  instructions  for 
completing  blocks  40-43  of  FRA  Form 
F6180.54  to  make  it  clear  that  the  job 
function  of  the  employee,  rather  than 
the  employee's  job  title,  would  be  used 
to  determine  the  employee's  job  title  for 
reporting  purposes,  when  the  railroad 
gives  the  employee  a  job  title  other  than 
"engineer,"  "fireman."  "conductor,"  or 
"brakeman." 

5.  "Recording"  versus  "Reporting" 

Under  OSHA's  Final  Rule,  the  term 
"recording"  is  used.  Under  FRA's 
regulations  and  Guide,  the  term 
"reporting"  is  used.  Since  FRA  has 
always  used  the  term  "reporting"  and 
since  one  of  the  statutes  authorizing  part 
225  uses  the  term  "reporting,"  FRA 
proposes  to  continue  to  use  in  its 
regulations  and  Guide  the  term 
"reporting"  instead  of  "recording."  See 
49  U.S.C.  209Gl(b)(l)  ("In  establishing 
or  changing  a  monetary  threshold  for 
the  reporting  of  a  railroad  accident  or 
incident  *  *  *") 

rv.  Section-by-Section  Analysis 

Section  219.5    Definitions 

For  piuposes  of  part  219,  "accident  or 
incident  reportable  under  Part  225" 
would  be  defined  to  exclude  a  case  that 
is  classified  as  "covered  data"  imder 
§  225.5  of  this  chapter  (i.e.,  employee 
injury/illness  cases  exclusively  resulting 
from  a  written  recommendation  to  the 
employee  by  a  physician  or  other 
licensed  health  care  professional  for 
time  off  when  the  employee  instead 
returned  to  work,  or  for  a  work 
restriction  that  was  not  imposed,  or  for 
a  non-prescription  medication 
recommended  in  writing  to  be  taken  at 
a  prescription  dose,  whether  or  not  the 
medication  was  taken).  The  term 
"accident  or  incident  reportable  under 
Part  225"  appears  in  §  219.301(b)(2),  in 
the  description  of  an  event  that 


authorizes  breath  testing  for  reasonable 
cause: 


The  employee  has  been  involved  in  an 
accident  or  incident  reportable  under  Part 
225  of  this  chapter,  and  a  supervisory 
employee  of  the  railroad  has  a  reasonable 
belief,  based  on  specific,  articulable  facts, 
that  the  employee's  acts  or  omissions 
contributed  to  the  occurrence  or  severity  of 
the  accident  or  incident; 


[Emphasis  added.]  It  should  also  be 
noted  that  §  219,301(b)(2)  is 
incorporated  by  reference  in 
§  219.301(c)  as  a  basis  for  "for  cause 
drug  testing." 

Tne  definition  of  "reportable  injury" 
would  be  revised  to  mean  an  injury 
reportable  under  part  225  of  this  chapter 
except  for  an  injiu^  that  is  classified  as 
"covered  data"  under  §  225.5  of  this 
chapter.  The  term  "reportable  injury" 
appears  in  three  provisions  of  part  219, 
each  of  which  describes  an  event  that 
triggers  the  requirement  for  post- 
accident  toxicological  testing:  (i)  A 
"major  train  accident"  that  includes  a 
release  of  hazardous  material  lading 
with  a  "reportable  injury"  resulting 
from  the  release;  (ii)  an  "impact 
accident"  involving  damage  above  the 
current  reporting  threshold  and 
resulting  in  a  "reportable  injury";  and 
(iii)  a  passenger  train  accident  with  a 
"reportable  injury"  to  any  person. 
§§  219.201(a)(l)(ii)(B),  219.201(a)(2). 
and  219.201(a)(4). 

The  reason  that  "accident  or  incident 
reportable  under  Part  225"  and 
"reportable  injury"  would  not,  for 
purposes  of  part  219,  include  covered 
data  cases  is  that  while  these  cases  are 
of  importance  from  the  standpoint  of 
rail  safety  analysis  and  therefore 
reportable,  they  are,  nevertheless, 
comparatively  less  severe  than  fatalities, 
other  injuries  and  illnesses  and.  as  such, 
should  not  trigger  alcohol  and  drug 
testing  or  related  requirements  and 
sanctions. 

Section  225.5    Definitions 

"Accident/ incident"  would  be 
redefined  to  conform  to  OSHA's  Final 
Rule.  Under  FRA's  ciurent  rule, 
"accident/incident"  is  defined  in  part 
as, 

(3)  Any  event  sirising  from  the  operation  of 
a  railroad  which  results  in: 

(i)  Death  to  any  person; 

(ii)  Injury  to  any  person  that  requires 
medical  treatment; 

(iii)  Injury  to  a  railroad  employee  that 
results  in: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job  transfer; 
or 

(C)  Loss  of  consciousness;  or 


(4)  Occupational  illness. 

(The  designation  "(4)"  in  the  definition 

above  should  read  "(iv)."  See 

§  225.19(d)(3).)  The  parallel  language  in 

FRA's  proposed  definition  reads  as 

follows: 

"Accident/incident"  means; 

***** 

(3)  Any  event  or  exposure  arising  from  the 
operation  of  a  railroad,  if  the  event  or 
exposure  is  a  discemable  cause  of  any  of  the 
following,  and  the  following  is  a  new  case  or 
a  significant  aggravation  of  a  pre-existing 
injury  or  illness: 

(i)  Death  to  any  person: 

(ii)  Injury  to  any  person  that  results  in 
medical  treatment; 

(iii)  Injury  to  a  railroad  employee  that 
results  in: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job  transfer; 
or 

(C)  Loss  of  consciousness; 

(iv)  Occupational  illness  of  a  railroad 
employee  that  results  in  any  of  the  following: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job  transfer; 

(C)  Loss  of  consciousness;  or 

(D)  Medical  treatment; 

(v)  A  significant  injury  to  or  significant 
illness  of  a  railroad  employee  diagnosed  by 
a  physician  or  other  licensed  health  care 
professional  even  if  it  does  not  result  in 
death,  a  day  away  from  work,  restricted  work  " 
activity  or  job  transfer,  medical  treatment,  or 
loss  of  consciousness; 

(vi)  An  illness  or  injury  that  meets  the 
application  of  the  following  specific  case 
criteria: 

(A)  A  needlestick  or  sharps  injury  to  a 
railroad  employee: 

(B)  Medical  removal  of  a  railroad 
employee; 

(C)  Occupational  hearing  loss  of  a  railroad 
employee; 

(D)  Occupational  tuberculosis  of  a  railroad 
employee;  or 

(E)  An  occupational  musculoskeletal 
disorder  of  a  railroad  employee  that  is 
independently  reportable  under  one  or  more 
of  the  general  reporting  criteria. 

The  phrase  "discemable  cause" 
would  be  included  in  the  proposed 
definition,  and  the  words  "or  exposure" 
would  be  added  before  the  word 

"arising."  The  addition  of  the  word 
"discemable"  is  intended  to  take  into 
account  the  OSHA-NAM  settlement 
agreement,  which  also  uses 

"discemable"  to  describe  "cause."  As 
defined  in  Webster's  Third  New 
International  Dictionary,  Unabridged 
(1971),  "discemable"  means  "capable  of 
being  discerned  by  the  senses  or  the 
understanding:  distinguishable  (a  trend) 
(there  was  the  outline  of  an  old  trunk- 
Floyd  Dell)."  FRA  understands  why 
some  Working  Group  members 
requested  this  change  as  a  matter  of 
conformity  and  to  emphasize  that  the 
employer  is  not  required  to  speculate 
regarding  work-relatedness.  By  the  same 
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token.  FR.'K  emphasizes  that  when 
confronted  with  specific  claims 
reoarding  work-relatedness.  it  is  the 
emplover's  respiinsihilit\  to  fairl\ 
evaluate  those  f  [aims  and  opt  for 
reporting  if  an  event,  exposure,  or  series 
of  e.xposures  in  the  workplace  likely 
( ontnhuted  to  the  cause  or  significantK 
aggravated  the  illness. 

The  Working  Group  agreed  that  the 
definition  of  "accidentyincidenf  also 
needed  to  include  that  the  case  had  to 
be  a  new  case,  or  a  significant 
aggravation  of  a  pre-existing  condition 
This  reference  to  a  "new  case"  was 
added  t(j  (onform  to  ^  1904.4  of  O.SFIA's 
Final  Rule,  and  the  reference  to 
"significant"  aggravation  of  a  pre- 
existing condition  was  added  to 
conform  to  the  OSHA-NAM  settlement 
agreement 

The  inclusion  of    death  to  any 
person"  would  remain  the  same 
"[I!n)ur\  to  anv  person  which  r^xjuires 
medical  treatment"  would  be  ihanged 
to    Injurv  to  anv  person  that  results  in 
medical  treatment',  no  substantive 
(  hange  is  proposed   Injurv  to  a  railroad 
emplovee  that  results  in  "(A)  .X  dav 
away  from  work,  (B)  Restricted  work 
activity  or  job  transfer,  or  (C)  Loss  of 
consciousness'  would  not  change  FRA 
would.  howevfT.  change  the  existing 
rule  that  all  o(  tupational  illnesses  of 
railroad  employees  are  to  be  reported 
and  require  that  thev  be  reported  onlv 
under  certain  enumerated  cfuiditions 
This  would  also  make  it  clear  that  an 
occupational  illness  of  an  emplovee  to 
a  contractor  to  a  railroad  is  not  to  be 
reported   Further.  FRA  proposes  to  add 
to  its  criteria  for  repcjrtability 
'significant  injuries  or  illnesses," 
■  needlestick  or  sharps  injuries." 

medical  removal.  "    occupational 
hearing  loss."  "occupational 
tuberculosis.  "  and  an  independently 
reportable  "occupational 
musculoskeletal  disorder    to  railroad 
emplovees  to  track  (3SHAs  Final  Rule 
Finallv.  as  previously  discussed,  a 
three-tier  definition  of  "event  or 
exposure  arising  from  the  operation  of  a 
railroad"  would  be  added 

The  definition  of    accountable  injurv 
or  illness"  would  be  revised  bv 
substituting  the  words  "railroad 
emplf)vee"  for  "railroad  worker."  and 
bv  adding  the  word    discernably 
before  the  word  "associated."  These  are 
technical  changes  to  bring  the  language 
into  conformity  with  the  rest  of  the 
regulatory  text. 

The  definition  of    day  awav  from 
work"  currently  means  "any  day 
subsequent  to  the  day  of  the  injury  or 
diagnosis  of  occupational  illness  that  a 
railroad  employee  does  not  report  to 
work  for  reasons  associated  with  his  or 


her  condition."  §  225.5.  Under  the 
Guide.  "If  the  days  awav  from  work 
were  entirely  unconnec;ted  with  the 
iii|urv  (eg  .  plant  closing  or  scheduled 
seasonal  layoff),  then  the  count  can 
cea.se  at  this  time  "  Guide.  Ch.  6.  p  31. 
question  34.  FRA  proposes  to  come 
(loser  to  following  QSHA's  general 
re(  ording  i  riteria  under  29  CFR  1904.7 
of    dav  awav  from  work"  by  proposing 
that  the  definition  be  "any  calendar  day 
subsequent  to  the  day  of  the  injur>'  or 
the  diagnosis  of  the  illness  that  a 
railroad  employee  does  not  report  to 
work,  or  was  recommended  by  a 
phvsician  or  other  licensed  health  care 
professional  not  to  return  to  work,  as 
applicable,  even  if  the  employee  was 
not  scheduled  to  work  on  that  day." 
Currentlv.  if  a  doctor  recommends  that 
an  emplovee  not  return  to  work,  but  the 
emplovee  ignores  the  doctor's  advice 
and  returns  to  work  anyway,  this  would 
not  ( ount  as  a  dav  awav  from  work. 
I'nder  OSHAs  Final  Rule,  however,  the 
reporting  entitv  would  still  have  to 
count  all  the  days  the  doctor 
recommended  that  the  employee  not 
work  As  a  compromise.  FRA  proposes 
that  the  railroad  would  have  to  report 
one  dav  awav  from  work,  even  if  the 
emplovee  actually  returned  to  work  on 
that  dav.  as  discussed  previously  in  the 
preamble  The  revisirjn  of  the  definition 
of  "dav  awav  from  work"  is  intended  to 
take  into  account  the  new  rule  for 
reporting  the  number  of  days  away  from 
work 

The  definition  of  "day  of  restricted 
work  activilv"  would  be  revised  for  the 
same  reason  that  FR.A  is  proposing  to 
revise  the  definition  of  "day  away  from 
work." 

The  definition  of  "event  or  exposure 
arising  from  the  operation  of  a  railroad" 
would  be  added  to  include.  (1)  with 
respect  to  a  person  who  is  on  property 
owned,  leased,  or  maintained  by  the 
railroad,  an  activity  of  the  railroad  that 
IS  related  to  the  performance  of  its  rail 
transportation  business  or  an  exposure 
related  to  the  activity;  (2)  with  respect 
to  an  emplovee  of  the  railroad  (whether 
on  or  off  propertv  owned,  leased  or 
maintained  by  the  railroad),  an  activity 
of  the  railroad  that  is  related  to  the 
performance  of  its  rail  transportation 
business  or  an  exposure  related  to  the 
activity;  and  (3)  with  respect  to  a  person 
who  is  not  a  railroad  employee  and  not 
on  propertv  owned,  leased,  or 
maintained  bv  the  railroad — (i)  a  train 
accident:  a  train  incident:  a  highway-rail 
crossing  accident/incident  involving  the 
railroad;  or  (ii)  a  release  of  a  hazardous 
material  from  a  railcar  in  the  railroad's 
possession  or  a  release  of  other 
dangerous  commodity  that  is  related  to 
the  performance  of  the  railroad's  rail 


transportation  business.  Accordingly, 
with  respect  to  a  person  who  is  not  a 
railroad  employee  and  not  on  property 
owned,  leased,  or  maintained  by  the 
railroad,  the  definition  of  "event  or 
exposure  arising  from  the  operation  of  a 
railroad"  is  more  narrow,  covering  a 
more  limited  number  of  circumstances 
than  for  persons  who  are  either  on 
railroad  property,  or  for  railroad 
emplovees  whether  on  or  off  property 
owned,  leased  or  maintained  by  the 
railroad.  The  justification  for  narrowing 
the  set  of  circumstances  in  which  a 
railroad  would  be  required  to  report 
certain  injuries  and  illnesses  for  events 
that  occur  off  railroad  property  is 
because  it  is  difficult  for  railroads  to 
know  about  and  follow  up  on  injuries  to 
persons  who  are  not  railroad  employees. 
Even  more  so  for  persons  who  are  not 
employees  to  contractors  to  a  railroad,  a 
reporting  railroad  would  have  difficulty 
tracking,  for  example,  a  slip  and  fall 
case  of  a  passenger,  who  may 
subsequently  seek  medical  treatment 
from  his  or  her  doctor,  but  not  report 
this  to  the  railroad.  Railroads  simply 
have  more  limited  opportunity  to  know 
about  injuries  and  illnesses  to  persons 
other  than  those  who  are  injured  on 
their  property  or  who  are  employed  by 
the  railroad.  Accordingly,  injuries  to 
such  persons  would  not  be  considered 
for  reporting  purposes  as  events  or 
exposures  arising  from  the  operation  of 
the  railroad. 

The  definition  of  "medical  treatment  " 
would  be  revised  as  discussed  earlier  in 
the  preamble,  to  conform  generally  to 
OSHAs  new  definition  under  29  CFR 
1904.7(b)(5)(i)  of  "medical  treatment." 
The  proposed  definition  reads, 

anv  medi(  al  care  or  treatment  beyond  ""first 
aid  "  regardless  of  who  provides  such 
treatment   Medical  treatment  does  not 
inc  hide  diagnostic  procedures.  suc;h  as  X- 
ravs  and  drawing  blood  samples.  Medical 
treatment  also  does  not  include  counseling. 

FRA  proposes  that  any  type  of 
counseling,  in  and  of  itself,  is  not 
considered  to  be  medical  treatment.  If, 
for  example,  a  locomotive  engineer 
witnesses  a  grade  crossing  fatality  and 
subsequently  is  diagnosed  as  suffering 
from  Post  Traumatic  Stress  Syndrome  as 
a  result  of  the  incident,  and  receives 
counseling  for  this,  the  case  is  not 
reportable.  The  only  factors  that  would 
make  the  case  reportable  would  be  if,  in 
addition  to  the  counseling,  the 
employee  received  prescription 
medication,  such  as  tranquilizers,  had  a 
dav  away  from  work  or  was  placed  on 
restricted  work,  was  transferred  to 
another  job,  or  met  one  of  the  other 
criteria  for  reportability  in  §  225.19(d). 
In  addition  to  the  general  objective  of 
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inter-industry  conformity,  this  change  is 
supported  by  the  absence  of  meaningful 
interventions  available  to  prevent  such 
disorders.  Although  involvement  in 
highway-rail  crossing  and  trespass 
casualties  is  a  known  cause  of  stress  in 
the  railroad  industry.  FRA  and  its 
partners  are  already  aware  of  that  fact 
and  are  making  every  effort  to  prevent 
these  occurrences.  Further,  the  industry 
is  actively  engaged  in  preventive  post- 
event  counseling. 

"General  reportability  criteria"  would 
mean  the  criteria  set  forth  in 
§225.19(d){l)-{5). 

"Medical  removal"  would  be  defined 
as  it  is  described  in  OSHA's  recording 
criteria  under  29  CFR  1904.9  for 
medical  removal  cases.  "Medical 
removal"  refers  to  removing  an 
employee  from  a  work  location  because 
that  location  has  been  determined  to  be 
a  health  hazard.  FRA  proposes  that  this 
definition  would  change  automatically 
if  OSHA  elected  to  revise  its  recording 
criteria. 

"Needlestick  and  sharps  injury"  and 
"new  case"  would  be  defined  in  general 
conformity  with  OSHA's  definitions  of 
these  terms  under  29  CFR  1904.8  and 
1904.6,  respectively.  "Privacy  concern 
case"  would  be  defined  as  in  29  CFR 
1904.29,  except  that  FRA  would 
categorically  exclude  MSDs  from 
privacy  concern  cases.  As  discussed  in 
section  'III.G.l.,"  above,  FRA  seeks 
conunent  on  whether  or  not  FRA  should 
adopt  this  exclusion,  especially  if 
OSHA's  proposed  January  1,  2004,  delay 
takes  effect,  but  in  either  case.  FRA  also 
seeks  comment  on  whether  it  should 
adopt  the  proposed  exclusion  of  MSDs 
from  privacy  concern  cases  as  a  fixed 
approach  beginning  on  the  effective  date 
of  FRA's  find  rule  or  whether  FRA 
should  "float"  with  OSHA.  i.e..  make 
the  existence  or  nonexistence  of  the 
exclusion  contingent  on  OSHA's  action. 
"Occupational  Hearing  loss"  would  be 
defined  as  OSHA  currently  defines  it 
under  29  CFR  1904.10  for  calendar  year 
2002.  As  discussed  in  section  "III.D.l.," 
above.  FRA  seeks  comment  on  whether 
FRA  should  adopt  OSHA's  new 
approach  for  calendar  year  2003  as  its 
fixed  approach,  beginning  on  the 
effective  date  of  FRA's  final  rule,  or 
whether  FRA  should  diverge  from 
OSHA  and  continue  to  enforce  OSHA's 
ciurent  approach  {which  was  approved 
by  the  Working  Group  and  the  RSAC 
and  is  the  same  as  FRA's  current 
approach)  as  a  fixed  approach  begirming 
on  the  effective  date  of  FRA's  final  rule. 

The  definition  of  "occupational 
illness"  has  been  revised  to  make  it 
clear  that  only  certain  occupational 
illnesses  of  a  person  classified  under 
Chapter  2  of  the  Guide  as  a  Worker  on 
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Duty — Employee  are  to  be  reported. 
Contrarily,  under  the  current  definition 
of  "occupational  illness  "  other 
categories  of  persons,  such  as  Worker  on 
Duty — Contractor,  are  included  in  the 
definition,  but  illnesses  to  those  persons 
are  not  reportable  because  §  225.19(d)(4) 
limits  the  reportability  of  occupational 
illnesses  to  those  of  "a  railroad 
employee." 

"Occupational  musculoskeletal 
disorder"  would  be  defined  essentially 
as  it  is  set  forth  by  OSHA  in  29  CTO 
1904.12.  One  of  the  most  common  forms 
of  occupational  musculoskeletal 
disorder  is  Carpal  Tunnel  Syndrome 
and  other  repetitive  motion  disorders. 
Under  1904.12  of  its  Januar>'  19,  2001, 
Final  Rule,  OSHA  defines 
musculoskeletal  disorders  (MSDs)  as: 

disorders  of  the  muscles,  nerves,  tendons, 
ligaments,  joints,  cartilage  and  spinal  discs. 
MSDs  do  not  include  disorders  caused  by 
slips,  trips,  falls,  motor  vehicle  accidents,  or 
other  similar  accidents.  Examples  of  MSDs 
include:  Carpal  tunnel  syndrome.  Rotator 
cuff  syndrome.  De  Quervain's  disease. 
Trigger  Finger,  Tarsal  tunnel  syndrome. 
Sciatica,  Epicondylitis,  Tendinitis,  Raynaud's 
phenomenon.  Carpet  layers  knee.  Herniated 
spinal  disc,  and  Low  back  pain. 

66  FR  at  6129.  See  also  66  FR  at  52034. 
However,  as  noted  in  the  overview  in 
Section  I  of  this  preamble,  OSHA  has 
delayed  the  effective  date  of  this 
provision  from  January  1,  2002,  to 
January  1,  2003,  and  nas  proposed  to 
delay  die  effective  date  until  January  1 . 
2004.  "to  give  [OSHA]  the  time 
necessary  to  resolve  whether  and  how 
MSDs  should  be  defined  for 
recordkeeping  purposes."  See  67  FR 
44125.  As  the  issue  of  OSHAs  proposed 
delay  of  this  provision  was  not  before 
the  Working  Group  when  consensus 
was  reached.  FRA  seeks  comment  on 
whether  or  not  FRA  should  still  adopt 
the  above  definition  of  MSDs  ;f  OSHA's 
proposed  January  1,  2004,  delay  takes 
effect.  If  FRA  goes  forth  with  the 
provision  as  approved  by  the  Working 
Group,  FRA  would  be  adopting  the 
definition  in  advance  of  OSHA's 
defining  of  the  term,  a  result  that  may 
not  have  been  contemplated  by  the 
Working  Group  when  it  agreed  to  follow 
OSHA  on  this  issue  prior  to  the  issuance 
of  the  proposed  delay.  See  discussion 
concerning  reporting  criteria  for  MSDs 
at  section  III.D.l  of  the  preamble,  above. 
Even  if  OSHA  chooses  not  to  delay  the 
effective  date  of  this  provision.  FTIA 
seeks  comment  on  whether  or  not  we 
should  even  adopt  OSHA's  definition 
for  calendar  year  2003.  since  it  states 
that  there  are  no  special  criteria  beyond 
the  general  recording  criteria  for 
determining  which  MSDs  to  record  and 
because  OSHA's  definition  appears  to 


be  used  primarily  as  guidance  for  when 
to  check  the  MSD  column  on  the  300 
Log.  See  66  FR  6129-6130.  Note  that 
choosing  to  exclude  this  definition  from 
FRA's  final  rule  would  not  affect  an 
employer's  obligation  to  report  work- 
related  injuries  and  illnesses  involving 
muscles,  nerves,  tendons,  ligaments, 
joints,  cartilage  and  spinal  discs  in 
accordance  with  the  requirements 
applicable  to  any  injun.'  or  illness.  If  the 
definition  of  MSD  were  to  be  omitted 
from  the  Final  Rule,  this  difference 
would  be  discussed  in  the  MOU.  FRA 
also  seeks  comment  on  whether  or  not 
this  definition  should  "float "  with 
OSHA's.  See  discussion  of  "float"  vs. 
"fixed"  at  section  III.D.l  of  the 
preamble,  above. 

"Occupational  tuberculosis"  would 
be  defined  in  general  conformity  with 
OSHA's  recording  criteria  under  29  CFR 
1904.11  for  work-related  tuberculosis 
cases.  The  word  ""occupational  "  would 
be  included  in  the  term  because  the 
term  is  intended  to  cover  only  the 
occupational  illness  and  it  would  be 
confusing  to  define  simply 
"'tuberculosis"  when  the  unmodified 
term  would  seem  to  call  for  medical 
definition  of  tuberculosis  in  general. 

"'Significant  change  in  the  number  of 
reportable  days  away  from  work"  would 
be  defined  as  a  ten-percent  or  greater 
change  in  the  number  of  days  away  from 
work  that  the  railroad  would  have  to 
report.  FRA  decided  on  ten  percent  as 
the  threshold  so  that  railroads  would 
not  have  to  submit  amended  reports  for 
de  minimis  changes  in  data.  For 
example,  if  a  railroad  estimated  that  an 
employee  would  be  away  from  work  for 
30  days  and  reported  the  30-day 
estimate  to  FRA,  and  the  employee  was 
actually  away  from  work  for  32  days, 
the  railroad  would  not  have  to  amend 
its  accident  report  to  reflect  this  change. 
Moreover,  FRA  uses  a  ten-percent 
threshold  for  amending  rail  equipment 
accident  reports.  Specifically,  if  a 
railroad  estimates  the  damage  from  a 
rail  equipment  accident  to  be  S7.000.  a 
railroad  need  not  amend  that  report 
unless  the  actual  damage  exceeds 
S7.700.  If  on  the  other  hand,  the  actual 
damage  is  less  than  the  reporting 
threshold,  but  less  than  ten  percent 
difference  from  the  estimate,  the 
raikqad  would  be  allowed  to  amend  the 
report  to  indicate  that  the  incident  was 
not  a  reportable  accident.  For  example, 
in  the  scenario  above,  if  the  actual 
damage  was  $6,400  (less  than  10- 
percent  difference  from  the  57,000 
estimate),  the  railroad  would 
nevertheless  be  permitted  not  to  report 
the  incident.  While  the  ten-percent 
threshold  is  currently  in  Chapter  6  of 
the  Guide.  FRA  proposes  to  create  a 
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definition  in  the  regulatory  text  since 
the  General  Accounting  Office 
recommended  that  FRA  define  this 

term 

For  clarification  of  the  terms 
"Significant  illness"  and  "Significant 
injur>' ".  see  discussion  earlier  in  section 
"m.D.l."  of  the  preamble,  above. 

Section  225.9     Telephonic  Reports  of 
Certain  Accidents/Incidents  and  Other 
Events 

Currently.  §  225.9  requires  a  railroad 
to  report  immediately  by  telephone  any 
accident/incident  arising  from  the 
operation  of  the  railroad  that  results  in 
the  death  of  a  railroad  employee  or 
railroad  passenger  or  the  death  or  in)ury 
of  five  or  more  persons.  FRA  proposes 
an  amendment  to  this  section,  as 
recommended  by  the  Working  Group,  to 
add  new  circumstances  under  which  a 
railroad  is  to  telephonically  report  and 
to  clarif\'  existing  procedures  for 
telephonic  reporting  of  the  expanded 
list  of  events 

Proposed  subsection  (a)  lists  the 
events  that  a  railroad  would  be  required 
to  report  telephonically  In  proposed 
subsection  (a)(1),  "Certain  deaths  or 
injuries."  FRA  proposes  that  each 
railroad  must  report  immediately, 
whenever  it  learns  of  the  occurrence  of 
an  accident/incident  that  arose  from  the 
operation  of  the  railroad,  or  an  event  or 
exposure  that  mav  have  ari.sen  from  the 
operation  of  the  railroad,  that  has 
certain  specified  consequences.  FRA 
proposes  to  use  the  phrase  "may  have 
arisen"  in  the  proposed  regulatorv  text, 
instead  of  keeping  the  current  language 
"arising  from  the  operation  of  a 
railroad."  because  a  railroad  mav  not 
learn  for  some  time  that  a  particular 
event  in  fact  arose  from  the  operation  of 
the  railroad.  By  stating  that  a  railroad 
must  report  an  event  that  "may"  have 
arisen  from  the  operation  of  the  railroad. 
FRA  is  assured  to  capture  a  broader 
group  of  cases.  For  example,  if  a  railroad 
employee  dies  of  a  heart  attack  on  the 
railroad's  property,  the  railroad  may  not 
know  for  weeks,  following  a  coroner's 
report,  what  the  cause  of  death  was.  and 
whether  the  death  was  work-related. 
This  case  might  not  get  immediately 
reported  because  the  railroad  did  not 
immediately  learn  that  the  death  arose 
out  of  the  operation  of  a  railroad.  Under 
the  proposed  change,  if  the  death  "may" 
have  arisen  out  of  the  operation  of  the 
railroad,  the  case  would  be  immediately 
reported,  permitting  FRA  to  commence 
its  investigation  in  a  timely  manner 
Even  when  death  is  ultimately 
determined  to  be  caused  by  a  coronary 
event,  for  instance,  it  is  appropriate  to 
inquire  whether  unusual  workplace 
stressors  [e.g..  extreme  heat,  excessive 


physical  activity  without  reliefl  may 
have  plaved  a  role  in  causing  the 
fatalitv  in  addition,  under  subsection 
(a)(1),  FRA  would  add  the  death  of  an 
emplovee  of  a  contractor  to  a  railroad 
performing  work  for  the  railroad  on 
property  owned,  lea.sed,  or  maintained 
by  the  contracting  railroad  as  a  new 
category  for  telephonic  reporting. 

In  proposed  subsection  (a)(2).  FRA 
would  capture  certain  train  accidents  or 
train  incidents,  even  if  death  or  injury 
does  not  necessarily  occur  as  a  result  of 
the  accident  or  incident.  Currently,  FRA 
does  not  require  telephonic  reporting  of 
certain  train  accidents  or  train  incidents 
per  se,  but  requires  that  they  be  reported 
only  if  they  result  in  death  of  a  rail 
passenger  or  employee,  or  death  or 
injurv  of  five  or  more  persons. 
Accordingly.  FRA  proposes  that 
railroads  telephonically  report 
immediately,  whenever  it  learns  of  the 
occurrence  of  any  of  the  following 
events; 

(i)  A  train  accident  that  results  in  serious 
injury  to  twfi  or  more  train  crewniembers  or 
passengers  rwjuiring  admission  to  a  hospital. 

(ii)  .\  train  accident  resulting  in  evacuation 
of  a  passenger  train. 

(liil  .^  fatality  at  a  highway-rail  grade 
I  rossiag  as  a  result  of  a  train  accident  or  train 
incident; 

(iv)  .\  train  accident  resulting  in  damage 
(based  on  a  preliminary  gross  estimate)  of 
$150,000.  to  railroad  and  nonrailroad 
property:  or 

(v)  A  train  accident  resulting  in  damage  of 
$25,000  or  more  to  a  passenger  train  and 
railroad  and  nonrailroad  properlv 

In  proposed  subsection  (a)(3),  FRA 
would  require  telephonic  reporting  of 
incidents  in  which  reportable 
derailment  or  collision  occurs  on.  or 
fouls,  a  line  used  for  scheduled 
passenger  service.  This  final  provision 
would  permit  more  timely  initiation  of 
investigation  in  cases  where  the 
underlying  hazards  involved  could 
threaten  the  safety  of  passenger 
operations. 

For  clarification  of  other  aspects  of 
this  proposed  section,  see  discussion  at 
section  "III.C."  of  this  preamble,  above. 

Section  225. 1 9    Primary  Groups  of 
Acciden  ts/lnciden  ts 

FRA  proposes  to  amend  subsection 
(d).  "Group  III.  "Death,  injury, 
occupational  illness."  See  prior 
discussion  in  section-by-section 
analysis  of  the  definition  of  "accident/ 
incident"  and  "event  or  exposure 
arising  from  the  operation  of  a  railroad.' 
Proposed  225.5. 

Section  225.23    Joint  Operations 

FRA  proposes  to  make  technical 
amendments  to  §  225.23(a)  simply  to 


bring  it  into  conformity  with  the  rest  of 
the  proposed  regulatory  text. 

Section  225.25    Recordkeeping 

FRA  proposes  to  amend  this  section 
by  revising  subsection  225.25{h){15)  to 
apply  to  "privacy  concern  cases." 
Accordingly,  under  the  proposed 
subsection,  a  railroad  is  permitted  not  to 
post  information  on  an  occupational 
injury  or  illness  that  is  a  "privacy 
concern  case."  "Privacy  concern  case" 
would  be  defined  in  proposed  §  225.5. 

Section  225.39    FRA  Policy  Statement 
on  Covered  Data 

In  connection  with  the  requirements 
for  reporting  employee  illness/injury 
cases  exclusively  resulting  from  a 
written  recommendation  of  a  physician 
or  other  licensed  health  care  provider 
(POLHCP)  for  time  off  when  the 
employee  instead  returned  to  work,  or  a 
written  recommendation  for  a  work 
restriction  that  was  not  imposed,  and  in 
connection  with  the  provision  for 
special  reporting  of  cases  exclusively 
resulting  from  the  direction  of  a 
POLHCP  in  writing  to  take  a  non- 
prescription medication  at  prescription 
dose,  FRA  proposes  to  express  its  policy 
that  these  cases  would  not  be  included 
in  FRA's  regular  statistical  summaries. 
The  data  are  requested  by  the 
Department  of  Labor  to  ensure 
comparability  of  employment-related 
safety  data  across  industries.  The  data 
may  also  be  utilized  for  other  purposes 
as  the  need  arises,  but  they  would  not 
be  reported  in  FRA's  periodic  statistical 
summaries  for  the  railroad  industry. 

Section  240. 1 1 7    Criteria  for 
Consideration  of  Operating  Rules 
Compliance  Data 

FRA  proposes  a  minor  change  to  its 
locomotive  engineer  qualifications 
regulations,  which  uses  a  term  from  part 
225.  In  particular,  §240. 11 7(e)(2)  of  the 
locomotive  engineer  qualifications 
regulations  defines  one  of  the  types  of 
violations  of  railroad  rules  and  practices 
for  the  safe  operation  of  trains  that  is  a 
basis  for  decertifying  a  locomotive 
engineer:  failures  to  adhere  to  the 
conditional  clause  of  a  restricted  speed 
rule  "which  cause  reportable  accidents 
or  incidents  under  part  225  of  this 
chapter.*   *   *"  This  proposed 
amendment  would  create  an  exception 
for  accidents  or  incidents  that  are 
classified  as  "covered  data"  under 
proposed  part  225.  "Covered  data" 
would  be  defined  as  accidents  or 
incidents  that  are  reportable  only 
because  a  physician  or  other  licensed 
health  care  professional  reconunended 
in  writing  that  a  railroad  employee  take 
one  or  more  days  away  from  work,  that 
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the  employee's  work  activity  be 
restricted  for  one  or  more  days,  or  that 
the  employee  take  over-the-counter 
medication  at  a  dosage  equal  to  or 
greater  than  the  minimum  prescription 
strength,  whether  or  not  the  medication 
is  taken.  The  reason  that  "covered  data" 
would  be  excluded  as  a  partial  basis  for 
decertification  under  §  240.117(e)(2)  is 
that  the  injuries  and  illnesses  associated 
with  "covered  data"  cases  are 
comparatively  less  severe  than  other 
types  of  injuries  and  illnesses,  and,  as 
such,  when  coupled  with  a  violation  of 
restricted  speed,  should  not  trigger  a 
decertification  hearing  under  part  240. 

V.  Regulatory  Impact  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures,  and 
determined  to  be  non-significant  under 
both  Executive  Order  12866  and  DOT 
policies  and  procedures  (44  FR  11034; 
Feb.  26, 1979).  FRA  has  prepared  and 
placed  in  the  docket  a  regulatory 
evaluation  addressing  the  economic 
impact  of  this  rule.  Document 
inspection  and  copying  facilities  are 
available  at  1120  Vermont  Avenue, 
NW.,  7th  Floor,  Washington,  DC  20590. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  Office  of  Chief  Counsel, 
Federal  Raifroad  Administration,  1120 
Vermont  Avenue,  NW.,  Washington,  DC 
20590.  Access  to  the  docket  may  also  be 
obtained  electronically  through  the  Web 
site  for  the  DOT  Docket  Management 
System  at  http://dms.dot.gov.  FRA 
invites  comments  on  this  regulatory 
evaluation. 

As  part  of  the  regulatory  impact 
analysis,  FRA  has  assessed  quantitative 
measurements  of  costs  and  a  qualitative 
discussion  of  the  benefits  expected  from 
the  adoption  of  this  proposed  rule.  Over 
a  20-year  period,  the  Present  Value  (PV) 
of  the  estimated  costs  is  $410  thousand, 
and  the  PV  of  the  estimated  benefits  is 
$612  thousand. 

The  major  costs  anticipated  from 
adopting  this  proposed  rule  include 
those  incurred  in  complying  with 
additional  OSHA-confonnity  reporting 
requirements,  such  as  the  covered  data 
cases.  Additional  reporting  burdens  will 
also  occur  &t)m  an  increase  in 
telephonic  reporting,  and  from  the 
reporting  of  claimed  occupational 
illnesses  cases  by  railroads.  Finally, 
there  are  costs  associated  with  the 
familiarization  of  the  railroad  reporting 
officers  with  the  revised  Guide,  and  for 
revisions  to  FRA  and  railroad  electronic 
reporting  systems  and  databases. 


The  major  benefits  anticipated  from 
implementing  this  proposed  rule 
include  savings  from  a  simplification  in 
the  reporting  of  occupational  injuries 
due  to  a  new  definition  of  "first  aid." 
This  benefit  will  produce  a  savings  in 
the  decision  making  process  for  both 
reportable  injuries  and  accountable 
injuries.  Additional  savings  would  also 
occur  from  a  reduction  in  the  average 
burden  time  to  complete  a  Rail 
Equipment  Accident/Incident  Report. 
This  savings  is  largely  a  product  of  a 
revision  to  the  train  accident  cause 
codes.  The  revised  casualty 
circumstance  codes  would  produce  a 
savings  from  a  reduction  in  the  use  of 
the  narrative  block  on  the  raifroad 
injury  and  illness  reports.  Finally, 
railroads  should  receive  a  savings  from 
a  simplification  in  counting  the  number 
of  days  away  from  work  or  of  restricted 
work  activity.  This  includes  a  savings 
due  to  a  reduction  from  365  to  180  days 
for  the  maximum  number  of  days  that 
the  raifroads  would  have  to  track  and 
report  injuries  and  illnesses.  FRA  also 
anticipates  that  there  would  also  be 
qualitative  benefits  from  this 
rulemaking  from  better  data  or 
information  on  railroad  reports,  and  the 
increased  utility  that  the  additional  data 
codes  would  provide  to  future  analysis. 

B.  Regulatory  Flexibility  Act  of  1980  and 
Executive  Order  13272 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601-612)  requires  a  Federal 
agency  to  review  its  proposed  and  final 
rules  in  order  to  assess  their  impact  on 
small  entities  (small  businesses,  small 
organizations,  and  local  governments).  If 
the  agency  determines  that  its  proposed 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  then  the  agency  must  prepare 
an  Initial  Regulatory  Flexibility 
Analysis  (IRFA).  If  the  agency 
determines  the  opposite,  then  the 
agency  must  certify  that  determination; 
an  IRFA  may  also  provide  the  basis  for 
the  agency's  determination  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

"Small  entity"  is  defined  in  5  U.S.C. 
601  as  including  a  small  business 
concern  that  is  independently  owned 
and  operated,  and  is  not  dominant  in  its 
field  of  operation.  The  Small  Business 
Administration  (SBA)  stipulates  in  its 
"Size  Standards"  that  the  largest  a 
railroad  business  firm  that  is  "for- 
profit"  may  be,  and  still  be  classified  as 
a  "small  entity"  is  1,500  employees  for 
"Line-Haul  Operating"  Railroads,  and 
500  employees  for  "Switching  and 
Terminal  Establishments."  SBA's  "size 
standards"  may  be  altered  by  Federal 


agencies  on  consultation  with  SBA  and 
in  conjunction  with  public  comment. 
Pursuant  to  Section  m2  of  the  Small 
Business  Regulator\  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-1 2 IJ. 
FRA  has  published  an  interim  policy 
that  formally  establishes  "small 
entities"  as  being  railroads  that  meet  the 
line-haulage  revenue  requirements  of  a 
Class  III  railroad.  62  FR  43024.  Aug.  11. 
1997.  Currently,  the  revenue 
requirements  are  $20  million  or  less  in 
aimual  operating  revenue.  The  $20 
million  limit  is  based  on  the  Surface 
Transportation  Board's  threshold  of  a 
Class  III  railroad  carrier,  which  is 
adjusted  by  applying  the  railroad 
revenue  deflator  adjustment.  See  49  CFR 
Part  1201.  The  same  dollar  limit  on 
revenues  is  established  to  determine 
whether  a  railroad  shipper  or  contractor 
is  a  small  entity.  FRA  proposes  to  use 
this  alternative  definition  of  "small 
entity"  for  this  rulemaking.  Since  this  is 
still  considered  to  be  an  alternative 
definition,  FRA  is  using  this  definition 
in  consultation  with  the  Office  of 
Advocacy,  SBA,  and  therefore  requests 
public  comment  on  its  use. 

Like  the  Regulatory  Flexibility  Act  of 
1980,  a  recently  published  executive 
order  also  establishes  rulemaking 
procedures  related  to  small  entities. 
Executive  Order  13272,  "Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking,"  requires  in  part 
that  a  Federal  agency  notify  the  Chief 
Counsel  for  Advocacy  of  the  SBA  of  any 
of  its  draft  rules  that  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  to 
consider  any  conunents  provided  by  the 
SBA,  and  to  include  in  the  preamble  to 
the  final  rule  the  agency's  response  to 
any  written  comments  by  the  SBA 
unless  the  agency  head  certifies  that 
including  such  material  would  not  serve 
the  public  interest.  67  FR  53461  (Aug. 
16,  2002). 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  FRA  has 
prepared  and  placed  in  the  docket  an 
IRFA,  which  assesses  the  small  entify 
impact  of  this  proposed  rule.  Document 
inspection  and  copying  facilities  are 
available  at  1120  Vermont  Avenue, 
NW.,  7th  Floor,  Washington.  DC  20590. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  Office  of  Chief  Counsel. 
Stop  10,  Federal  Railroad 
Administration,  1120  Vermont  Avenue. 
NW.,  Washington,  DC  20590;  please 
refer  to  Docket  No.  FRA-2002-13221, 
Notice  No.  1 . 

As  stated  in  the  IRFA.  FRA  has 
determined  that  there  are  over  650  small 
railroads  that  could  potentially  be 
affected  by  this  proposal;  however,  the 
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frequencv  of  a(  (  uicnts/incidynts.  ami 
therefore  reporting  burden,  is  gernTallv 
priiportidnal  to  the  size  nf  the  radroad 
.■\  railrnad  that  employs  th(iu>anils  nf 
employees  and  operates  trains  mdlmns 
of  miles  is  exposed  to  greater  risks  than 
one  whose  operation  is  suhstantiallv 
smaller,  all  other  things  being  filial   For 
example,  in  UHH.  onlv  .\.17  raiimads 
reported  oni'  or  nmri'  casualties 

The  e(  oiioinu.  iinpac  ts  from  this 
priipnseti  regulation  are  primarilv  a 
result  of  an  increase  in  casualty 
reporting  due  to  the  reporting  of  some 
(  a>ualties.  due  to  OSHA  recordkeeping 
requirements  which  this  rulem.ikmL;  is 
.idopting  into  FR.-\  reporting 
recjuirfments.  In  additmn.  thi'  i.iilrn.ul 
industry  will  incur  small  burdfii^  tm  .tii 
increase  in  telephonic  reporting  ot  some 
accident/incidents,  and  for 
modifications  made  to  computer 
software  and  databases,  however.  FRA 
does  not  anticipate  that  any  of  these 
burdens  will  be  imposed  on  small 
entities  due  to  the  decreased  likelihood 
of  a  casualty  occurring  on  a  small 
railroad  The  computer-based  burdens 
,ire  not  expected  to  impai  t  small  entities 
either  since  most  small  railroads  report 
using  personal  computer  (P(;)-based 
software  provided  by  FRA  It  is 
estimated  by  FRA  that  small  entities 


w  ill  mi  ur  five  percent  or  less  of  the 
total  (  osts  for  this  propo.sed  rulemaking. 

It  IS  important  to  note  that  this 
proposed  rule  would  also  reduce 
recordkeeping  burdens  by  simplifying 
the  method  used  to  count  employee 
absences  and  work  restrictions,  and  by 
reducing  the  requirement  to  keep  track 
of  lengthv  employee  absences.  The 
proposed  rule  would  also  simplify' 
reporting  reciuirements  with  ( larifyMng 
definitiims  for  things  such  as  "medical 
treatment'   and   'first  aid   '  Train 
accident  cause  codes  and  injury 
occurrence  codes  would  be  added,  so 
that  accident  and  injury-  data  would  be 
more  precise  and  the  need  for  some 
narratives  would  be  eliminated. 

rhis  proposed  rule  would  not  provide 
ilternative  treatment  for  small  entities 
in  the  regulation  or  reporting 
requirements   However,  small  railroads 
th.it  report  using  PC-based  software  will 
not  be  burdened  with  any  costs  for 
modifying  or  (hanging  the  software. 
Miice  FRA  provides  this  software  free  to 
ill  r.tilroads  that  utilize  it.  It  is 
important  to  note  that  just  bv  the  fa(  t 
that  small  railroads  report  fewer 
accidents  incidents  and  casualties,  they 
are  less  likelv  to  be  burdened  by  the 
pn  ipi  iseti  rule 

The  IRFA  i  oik  hides  that  this 
proposeil  rule  would  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities; 
therefore.  FRA  certifies  that  this 
proposed  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  same  reason,  consistent  with 
Executive  Order  13272.  the  draft  lule 
has  not  been  submitted  to  the  SBA. 
However.  FRA  will  consider  any 
comments  submitted  by  the  SBA  in 
developing  the  final  rule.  In  order  to 
determine  the  significance  of  the 
economic  impact  for  the  final  rule's 
Regulatory  Flexibility  Assessment 
(RFA).  FRLA  invites  comments  from  all 
interested  parties  concerning  the 
potential  economic  impact  on  small 
entities  caused  by  this  proposed  rule. 
The  Agency  will  consider  the  comments 
and  data  it  receives — or  lack  of 
comments  and  data — in  making  a 
decision  on  the  RFA  for  the  final  rule. 

C.  Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501  et  seq.  The 
sections  that  contain  the  new 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


CFR  Section-^9  CFR 


Respondent  uni- 
verse responses 


Total  annual  re- 
sponses 


Average  time  per 
response 


Total  annual  burden 
hours 


Total  an- 
nual bur- 
den cost 


225  9— Telephone   Reports— Certain  Ac      685  'ailroads 

cidenls.  Incidents  and  Other  Events 
225  1 1  —Reporting  ot  Rail  Equipment  Ac      685  railroads 

cidents  Incidents       iForm       FRA       F 

6180  54) 
225  12(8) — Rail  Equipment  Accident Inci 

dent    Reports— Human    Factor    iForm 

FRA  F  6180  81) 
225  121b) — Rail  Equipment  Accidenllnci-     685  railroads 

dent   Repots— Human    Factor    iPart    1 

Form  FRA  F  6180  78i 
225  i2(C) — Rail  Equipment  Accident  Inci- 
dent    Reports— Human     Factor— Joint 

Operations 
225  12(d) — Rail  Equipment  Accident  Inci-     585  railroads 

dent     Reports- Human     Factor— Late  , 

Identification 
225  12(e) — Rail  Equipment  Accidenllnci      685  raiujads 

dent     Reports— Human     Factor— Em- 
ployee Supplement  (Part  II    Form  FRA  | 

F  6180  78) 
225  12(f) — Rail   Equipment   Accidenllnci- 

dent      Reports — Human      Factor— Em-  | 

ployee  Confidential  Letter 
225  1 3— Amended   Rail   Equipment  Acci-     585  railroads 

dent/lncident  Reports 
225  1 '7— Dout3tfui     Cases      Aicohol^Drug     685  railroads 

Involvement 

—Appended  Reports    685  railroads 

225  19— Highway-Rail     Grade     Crossing     685  railroads 

Accident; Incident  Reports  (Form  FRA  F 

6180  57)  I 


500  Reports 
3,000  forms 


685  railroads  '  1  (XX)  forms 


15  minutes 
2  hours     ... 


15  minutes 


125  hours  ... 
6.000  hours 


250  hours 


8.200  10  minutes  and  3         527  hours 

notlces-^coples  minutes 


685  railroads 100  requests 


20  minutes 


20  anachments-t-20       1 5  minutes 
notices 


75  statements 


Railroad  Employees      10  letters 


1  5  hours 


2  hours 


10  amended  re- 
ports/20 copies 
80  reports    


5  reports 
3  400  forms 


1  hour+3  minutes 
30  minutes 


30  minutes 
2  hours  


33  hours  .. 

10  hours  .. 
1 1 3  hours 

20  hours  ., 

1 1  hours  . 
40  hours  . 


3  hours  

6.800  hours 


S5.250 
$252,000 

$10,500 

$22,134 

51.386 
$420 

32.938 

S520 

S462 

S1.680 

$126 
$285,600 
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CFR  Section— 49  CFR 


Respondent  uni- 
verse responses 


Total  annual  re- 
sponses 


Average  time  per 
response 


Total  annual  burden 
hours 


Total  an- 
nual bur- 
den cost 


—Death,  Injury,  or  Occupational  Ill- 
ness (Form  FRA  F  6180.55a). 
225.21  Fornis: 

— Forni    FRA    F    6180.55— Railroad 

Injury/Illness  Summary. 
—Form   FRA  6180.56— Annual   Re- 
port of  Manhours  By  State. 
— Fomfi   FRA   F   6180.98— RR   Em- 
ployee Injury  and/or  Illness  Record. 
—Form  FRA  F  6180.98— Copies 
—Form  FRA  F  6180.97— tnitial  Rail 
Equipment  Accident/Incident 

I         Record. 
225  25— Posting  of  Monthly  Summary 

225  27— Retention  of  Records  

225.33— Internal  Control  Plans— Amend- 
ed. 
225.35— Access    to    Records    and    Re- 
ports— Lists. 

— Subsequent  Years  

225.37— Magnetic  Media  Transfers  

—Batch     Control     (Fonn     FRA     F 
6180  99). 


685  railroads  13.200  forms  20  minutes 


4,400  hours  S184  800 


685  railroads  8,220  forms  10  minutes 

685  railroads  685  fonns  15  minutes 


685  railroads  |  18.000  fonns  

685  railroads  |  540  copies  2  minutes 

685  railroads  13,000  fornis  30  minutes 


1  hour 


685  railroads 
685  railroads 
685  railroads 

15  railroads  . 


4  railroads  .. 
8  railroads  ... 
685  railroads 


8.220  lists  

1 .900  records 


16  minutes 
2  minutes  . 


1 ,370  hours  .. 

171  hours  

18.000  hours 


18  hours  

6,500  hours 


60  amendments  14  hours 

400  lists  20  minutes 

16  lists  20  minutes 

96  transfers  10  minutes 

200  forms  3  minutes  .. 


2,191  hours 
63  hours     .., 
840  hours  .. 


133  hours 


5  hours 
16  hours 
10  hours 


S57  540 

S7  182 

S756  000 

S756 
S273000 


S92  064 

32  646 

S35  280 

S5  586 


S210 
S672 
3420 


All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  3506(c)(2)(B),  FTIA  solicits 
comments  concerning  the  following 
issues:  whether  these  information 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
functions  of  FRA,  including  whether  the 
information  has  practical  utility;  the 
accuracy  of  FRA's  estimates  of  the 
burden  of  the  information  collection 
requirements;  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  may  be  minimized.  For 
information  or  a  copy  of  the  paperwork 
package  submitted  to  OMB,  contact  Mr. 
Robert  Brogan  at  202-493-6292. 
Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  Mr.  Robert 
Brogan,  Federsd  Railroad 
Administration,  1120  Vermont  Avenue, 
NW..  Mail  Stop  17,  Washington,  DC 
20590. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  The  final  rule  will 


respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

FRA  is  not  authorized  to  impose  a 
penalty  on  persons  for  violating 
information  collection  requirements 
which  do  not  display  a  current  OMB 
control  number,  if  required.  FRA 
intends  to  obtain  current  OMB  control 
numbers  for  any  new  information 
collection  requirements  resulting  from 
this  rulemaking  action  prior  to  the 
effective  date  of  the  final  rule.  The  OMB 
control  number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

D.  Federalism  Implications 

Executive  Order  13132,  entitled, 
"Federalism,"  issued  on  August  4,  1999, 
requires  that  each  agency  "in  a 
separately  identified  portion  of  the 
preamble  to  the  regulation  as  it  is  to  be 
issued  in  the  Federal  Register,  provide 
to  the  Director  of  the  Office  of 
Management  and  Budget  a  federalism 
summary  impact  statement,  which 
consists  of  a  description  of  the  extent  of 
the  agency's  prior  consultation  with 
State  and  local  officials,  a  summary  of 
the  nature  of  their  concerns  and  the 
agency's  position  supporting  the  need  to 
issue  the  regulation,  and  a  statement  of 
the  extent  to  which  the  concerns  of  the 
State  and  local  officials  have  been  met 
*   *   *  " 

When  issuing  the  proposed  rule  in 
this  proceeding,  FRA  has  adhered  to 
Executive  Order  13132.  FRA  engaged  in 
the  required  Federalism  consultation 
during  the  early  stages  of  the 
rulemaking  through  meetings  of  the  full 


RSAC,  on  which  several  representatives 
of  groups  representing  State  and  local 
officials  sit.  To  date,  FRA  has  received 
only  one  concern  about  the  Federalism 
implications  of  this  rulemaking  from 
these  representatives,  regarding  whether 
or  not  FRA's  notification  requirements 
would  preempt  State  accident 
notification  requirements.  Although  our 
regulations  under  part  225  preempt 
States  from  prescribing  accident/ 
incident  reporting  requirements,  there  is 
nothing  in  our  regulations  that  preempts 
States  from  having  their  own,  perhaps 
even  different,  accident  notification 
requirements: 

Issuance  of  these  regulations  under  the 
federal  railroad  .safety  laws  and  regulations 
preempts  States  from  prescribing  accident/ 
incident  reporting  requirements  Any  .Stale 
may.  however,  require  railroads  to  suljmit  to 
it  copies  of  accident/incident  and  iniur\ 
illness  reports  filed  with  FRA  under  thi.s  part 
for  accident.'incidents  and  injuries'illnesses 
which  occur  in  that  State. 

49  CFR  225.1.  FRA  does  not  propose  to 
change  this  provision  that  a  State  may 
require  a  railroad  to  submit  to  the  State 
copies  of  reports  required  by  part  225 
regarding  accidents  in  the  State. 

Additionally,  section  20902  of  title  49 
of  the  United  States  Code,  which 
authorizes  the  Secretary  of 
Transportation  to  investigate  certain 
accidents  and  incidents,  provides;  "[ilf 
the  accident  or  incident  is  investigated 
by  a  commission  of  the  State  in  which 
it  occurred,  the  Secretary',  if  convenient, 
shall  carry  out  the  investigation  at  the 
same  time  as,  and  in  coordination  with. 
the  commission's  investigation."  This 
section  contemplates  that  States  have  an 
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interest  in  carrying  out  simultaneous 
investigations  in  coordination  with  the 
Secretary,  where  convenient.  It  would 
be  consistent  with  this  interest  to  permit 
States  to  adopt  their  own  accident 
notification  requirements  so  as  to  allow 
d  prompt,  and  perhaps  coordinated, 
investigation.  Accordingly.  FFL-\ 
believes  that  it  has  satisfied  the 
Executive  Order 

E.  Environmental  Impact 

FRA  has  evaluated  this  regulation  in 
accordance  with  its  '•Procedures  for 
Considering  Environmental  Impacts" 
(FYiA's  Procedures)  (64  PR  28545.  May 
26.  1999)  as  required  by  the  National 
Environmental  Policy  Act  (42  V  S.C 
4321  Pt  seq.].  other  environmental 
statutes.  Executive  Orders,  and  related 
regulatory  requirements.  FR.\  has 
determined  that  this  regulation  is  not  a 
major  FRi\  action  (requiring  the 
preparation  of  an  environmental  impact 
statement  or  environmental  assessment) 
because  it  is  categorically  excluded  from 
detailed  environmental  review  pursuant 
to  section  4(c)(20)  of  FR.\'s  Procedures 
64  FR  28547.  May  26,  1999.  Section 
4(c){20)  reads  as  follows: 

(c)  .At^tions  categoricallv  excluded.  Certain 
classes  of  FRA  actions  have  been  determined 
lo  be  (  ategorirally  excluded  from  the 
requirements  of  these  Procedures  as  they  do 
not  individuallv  or  cumuldtivelv  have  a 
significant  effect  on  the  human  environment. 
***  The  following  classes  of  FRA  actions  are 
calegoricallv  exi  luded: 
«  «  •  *  • 

(20)  Promulgation  of  railroad  safety  rules 
and  policy  statements  thai  do  not  result  in 
significantly  increased  emissions  or  air  or 
water  pollutants  or  noise  or  increased  traffic 
congestion  in  any  mode  of  transportation 

In  accordance  with  section  4(c)  and  (e) 
of  FRA's  Procedures,  the  agencv  has 
further  concluded  that  no  extraordinary 
circumstances  exist  with  respect  to  this 
regulation  that  might  trigger  the  need  for 
a  more  detailed  environmental  review. 
As  a  result.  FR.\  finds  that  this 
regulation  is  not  a  major  Federal  action 
significantly  affec:ting  the  quality  of  the 
human  environment. 

f  Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Section  201  of  the 
Unfiinded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-1.  2  U.S.C.  1531).  each 
Federal  agency  "shall,  unless  otherwise 
prohibited  by  law.  assess  the  effects  of 
Federal  regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Section  202  of  the  Act  (2  U.S.C. 
1532)  further  requires  that  "before 


promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  the  promulgation  of  any  rule 
that  includes  any  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
SIOO.000.000  or  more  (adjusted 
annually  for  inflation)  in  any  1  year,  and 
before  promulgating  any  final  rule  for 
which  a  general  notice  of  proposed 
rulemaking  was  published,  the  agency 
shall  prepare  a  written  statement" 
detailing  the  effect  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  The  proposed  rule  would  not 
result  in  the  expenditure,  in  the 
aggregate,  of  $100,000,000  or  more  in 
anv  one  year,  and  thus  preparation  of 
such  a  statement  is  not  required. 

G.  Energy  Impact 

E.xecutive  Order  13211  requires 
Federal  agencies  to  prepare  a  Statement 
of  Energy  Effects  for  any  "significant 
energy  action."  66  FR  28355.  May  22. 
2001    Under  the  Executive  Order,  a 
'significant  energy  action"  is  defined  as 
any  action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  anv  successor  order,  and  (ii) 
that  is  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
FRA  has  evaluated  this  NPRM  in 
accordance  with  Executive  Order  13211. 
FRA  has  determined  that  this  NPRM  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy  Consequently.  FRA  has 
determined  that  this  regulatory  action  is 
not  a  "significant  energy  action"  within 
the  meaning  of  Executive  Order  13211. 

List  of  Subjects 

49  CFR  Part  219 

Alcohol  abu.se.  Drug  abuse.  Drug 
testing.  Penalties.  Railroad  safety. 
Reporting  and  recordkeeping 
requirements.  Safety.  Transportation. 

49  CFR  Part  225 

Accident  investigation.  Penalties, 
Railroad  safety.  Railroads,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  240 

.Administrative  practice  and 
procedure.  Penalties.  Railroad 


employees.  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Rule 

For  the  reasons  discussed  in  the 
preamble,  FRA  proposes  to  amend 
Chapter  II,  Subtitle  B  of  Title  49,  Code 
of  Federal  Regulations,  as  follows: 

PART  21 9-f  AMENDED] 

1.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107.  20140, 
21301,21304,  21311;  28  l^.S.C.  2461,  note; 
and  49  CFR  1.49(m). 

2.  Section  219.5  is  amended  by 
adding  a  definition  oi  Accident  or 
incident  reportable  under  part  225  of 
this  chapter  and  revising  the  definition 
of  Reportable  injury  to  read  as  follows: 

§219.5    Definitions. 

***** 

Accident  or  incident  reportable  under 
part  225  of  this  chapter  does  not  include 
a  case  that  is  classified  as  'covered 
data"  under  §  225.5  of  this  chapter  (i.e., 
employee  injury/illness  cases 
exclusively  resulting  from  a  written 
recommendation  to  the  employee  by  a 
physician  or  other  licensed  health  care 
professional  for  time  off  when  the 
employee  instead  returned  to  work,  for 
a  work  restriction  that  was  not  imposed, 
or  for  a  non-prescription  medication  at 
prescription  strength,  whether  or  not  the 
medication  was  taken). 
***** 

Reportable  injury  means  an  injury 
reportable  under  part  225  of  this  chapter 
except  for  an  injury  that  is  classified  as 
"covered  data"  under  §  225.5  of  this 
chapter  (i.e.,  employee  injury/illness 
cases  exclusively  resulting  from  a 
written  reconamendation  to  the 
employee  by  a  physician  or  other 
licensed  health  care  professional  for 
time  off  when  the  employee  instead 
returned  to  work,  for  a  work  restriction 
that  was  not  imposed,  or  for  a  non- 
prescription medication  at  prescription 
strength,  whether  or  not  the  medication 
was  taken). 


PART  225— {AMENDED] 

3.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 

Authorilv:  49  U.S.C.  103.  322(a),  201<«3. 
20107,  20901-02,  21301,  21302,  21311;  28 
U.S.C.  2461,  note;  and  49  CFR  1.49. 

4.  Section  225.5  is  amended  as 
follows: 

a.  By  revising  paragraph  (3)  of  the 
definition  of  the  term  Accident/ 
incident. 

b.  By  revising  the  definitions  of  the 
terms  Accountable  injury  or  illness.  Day 
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away  from  work.  Day  of  restricted  work 
activity.  Medical  treatment,  and 
Occupational  illness; 

c.  By  removing  the  term  Arising  from 
the  operation  of  a  railroad  and  its 
definition,  and; 

d.  By  adding  definitions  of  Covered 
data,  Event  or  exposure  arising  from  the 
operation  of  a  railroad,  General 
reporting  criteria.  Medical  removal. 
Musculoskeletal  disorder,  Needlestick  or 
sharps  injury.  New  case.  Occupational 
hearing  loss.  Occupational  tuberculosis. 
Privacy  concern  case,  Significant 
change  in  the  number  of  reportable  days 
awavfrom  work,  Significant  illness,  and 
Significant  injury. 

The  revised  and  added  text  reads  as 
follows: 

§225.5    Definitions. 

***** 

Accident/incident  means: 

*   *   * 

(3)  Any  event  or  exposure  arising 
from  the  operation  of  a  railroad,  if  the 
event  or  exposure  is  a  discemable  cause 
of  one  or  more  of  the  following,  and  the 
following  is  a  new  case  or  a  significant 
aggravation  of  a  pre-existing  injury  or 
illness: 

(i)  Death  to  any  person; 

(ii)  Injury  to  any  person  that  results  in 
medical  treatment; 

(iii)  Injury  to  a  railroad  employee  that 
results  in: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job 
transfer;  or 

(C)  Loss  of  consciousness; 

(iv)  Occupational  illness  of  a  railroad 
employee  that  results  in  any  of  the 
following: 

(A)  A  day  away  from  work; 

(B)  Restricted  work  activity  or  job 
transfer;  , 

(C)  Loss  of  consciousness;  or 

(D)  Medical  treatment; 

(v)  Significant  injury  to  or  significant 
illness  of  a  railroad  employee  diagnosed 
by  a  physician  or  other  licensed  health 
care  professional  even  if  it  does  not 
result  in  death,  a  day  away  from  work, 
restricted  work  activity  or  job  transfer, 
medical  treatment,  or  loss  of 
consciousness; 

(vi)  Illness  or  injury  that  meets  the 
application  of  the  following  specific 
case  criteria: 

(A)  Needlestick  or  sharps  injury  to  a 
railroad  employee; 

(B)  Medical  removal  of  a  railroad 
employee; 

(C)  Occupational  hearing  loss  of  a 
railroad  employee; 

(D)  Occupational  tuberculosis  of  a 
railroad  employee;  or 

(E)  Musculoskeletal  disorder  of  a 
railroad  employee  that  is  independently 


reportable  under  one  or  more  of  the 
general  reporting  criteria. 

Accountable  injury  or  illness  means 
any  condition,  not  otherwise  reportable, 
of  a  railroad  employee  that  is 
discemably  caused  by  an  event, 
exposure,  or  activity  in  the  work 
environment  which  condition  causes  or 
requires  the  railroad  employee  to  be 
examined  or  treated  by  a  qualified 
health  care  professional. 
***** 

Covered  data  means  a  case  involving 
an  employee  of  a  railroad  that  is 
reportable  exclusively  because  a 
physician  or  other  licensed  health  care 
professional  recommended  in  writing 
that— 

(1)  The  employee  take  one  or  more 
days  away  from  work  when  the 
employee  instead  returned  to  work; 

(2)  The  employee's  work  activity  be 
restricted  for  one  or  more  days  when  the 
work  restriction  was  not  imposed;  or 

(3)  The  employee  take  over-the- 
counter  medication  at  a  dosage  equal  to 
or  greater  than  the  minimum 
prescription  strength,  whether  or  not  the 
employee  takes  the  medication. 

Day  away  from  work  means  any 
calendar  day  subsequent  to  the  day  of 
the  injury  or  the  diagnosis  of  the  illness 
that  a  railroad  employee  does  not  report 
to  work,  or  was  recommended  by  a 
physician  or  other  licensed  health  care 
professional  not  to  return  to  work,  as 
applicable,  for  reasons  associated  with 
the  employee's  condition  even  if  the 
employee  was  not  scheduled  to  work  on 
that  day. 

Day  of  restricted  work  activity  means 
any  calendar  day  that  an  employee  is 
restricted  in  his  or  her  job  following  the 
day  of  the  injiuy  or  the  diagnosis  of  the 
illness,  or  was  reconunended  by  a 
physician  or  other  licensed  health  care 
professional  not  to  return  to  work,  as 
applicable,  for  reasons  associated  with 
the  employee's  condition  if  the  work 
restriction  affects  one  or  more  of  the 
employee's  routine  job  functions  or 
from  working  the  full  workday  that  the 
employee  would  otherwise  have 
worked.  An  employee's  routine  job 
functions  are  those  work  activities  that 
the  employee  regularly  performs  at  least 
once  per  week. 
***** 

Event  or  exposure  arising  from  the 
operation  of  a  railroad  includes — 

(1)  With  respect  to  a  person  who  is  on 
property  owned,  leased,  or  maintained 
by  the  railroad,  an  activity  of  the 
railroad  that  is  related  to  the 
performance  of  its  rail  transportation 
business  or  an  exposure  related  to  the 
activity; 

(2)  With  respect  to  an  employee  of  the 
railroad  (whether  on  or  off  property 


owned,  leased  or  maintained  by  the 
railroad),  an  activity  of  tlie  railroad  that 
is  related  to  the  performance  of  its  rail 
transportation  business  or  an  exposure 
related  to  the  activity:  and 

(3)  With  respect  to  a  person  who  is 
not  an  employee  of  the  railroad  and  not 
on  property  owned,  leased,  or 
maintained  by  the  railroad — an  event  or 
exposure  directly  resulting  from  the 
following  railroad  operations; 

(i)  A  train  accident,  a  train  incident, 
or  a  highway-rail  crossing  accident  or 
incident  involving  the  railroad:  or 

(ii)  A  release  of  a  hazardous  material 
from  a  railcar  in  the  possession  of  the 
railroad  or  of  another  dangerous 
commodity  that  is  related  to  the 
performance  of  the  railroad's  rail 
transportation  business. 
***** 

General  reporting  criteria  means  the 
criteria  listed  in  §  225.19(d)(1).  (2).  (3), 
(4).  and  (5). 

***** 

Medical  removal  means  medical 
removal  under  the  medical  surveillance 
requirements  of  an  Occupational  Safety 
and  Health  Administration  standard  in 
29  CFR  part  1910.  even  if  the  case  does 
not  meet  one  of  the  general  reporting 
criteria. 

Medical  treatment  means  any  medical 
care  or  treatment  beyond  "first  aid  " 
regardless  of  who  provides  such 
treatment.  Medical  treatment  does  not 
include  diagnostic  procedures,  such  as 
X-rays  and  drawing  blood  samples. 
Medical  treatment  also  does  not  include 
counseling. 

Musculoskeletal  disorder  (MSD) 
means  a  disorder  of  the  muscles,  nerv-es. 
tendons,  ligaments,  joints,  cartilage,  and 
spinal  discs.  The  term  does  not  include 
disorders  caused  by  slips,  trips,  falls, 
motor  vehicle  accidents,  or  other  similar 
accidents.  Examples  of  MSDs  include: 
Carpal  tunnel  syndrome.  Rotator  cuff 
syndrome,  De  Quervain's  disease. 
Trigger  finger.  Tarsal  tunnel  syndrome. 
Sciatica,  Epicondylitis,  Tendinitis, 
Raynaud's  phenomenon.  Carpet  layers 
knee.  Herniated  spinal  disc,  and  Low 
back  pain. 

Needlestick  or  sharps  injury  means  a 
cut,  laceration,  puncture,  or  scratch 
from  a  needle  or  other  sharp  object  that 
involves  contamination  with  another 
person's  blood  or  other  potentially 
infectious  material,  even  if  the  case  does 
not  meet  one  of  the  general  reporting 
criteria. 

New  case  means  a  case  in  which 
either  the  employee  has  not  previously 
experienced  a  reported  injury  or  illness 
of  the  same  type  that  affects  the  same 
part  of  the  body,  or  the  employee 
previously  experienced  a  reported 
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injury  or  illness  of  the  same  type  that 
affected  the  same  part  of  the  body  but 
had  recovered  completely  (all  signs  had 
disappeared)  from  the  previous  injurv'  or 
illness  and  an  event  or  exposure  in  the 
work  environment  caused  the  signs  or 
symptoms  to  reappear 
»         •         *         *         * 

Occupational  hearing  loss  means  a 
diagnosis  of  occupational  hearing  loss 
by  a  physician  or  odier  licensed  health 
care  professional,  under  the  criteria 
established  bv  the  Occupational  Safety 
and  Health  Administration  in  29  CFR 
1904.10  for  calendar  year  2002,  even  if 
the  case  does  not  meet  one  of  the 
general  reporting  criteria. 

Occupational  illness  means  anv 
abnormal  condition  or  disorder,  as 
diagnosed  bv  a  physician  or  other 
licensed  health  care  professional,  of  anv 
person  who  falls  under  the  definition 
for  the  classification  of  Worker  on 
Diity— Emplovee.  other  than  one 
resulting  from  injurv.  disrernablv 
caused  by  an  environmental  factor 
associated  with  the  person's  railroad 
employment,  including,  but  not  limited 
to.  acute  or  chronic  illnesses  or  diseases 
that  may  be  caused  by  inhalation. 
absi»rption.  ingestion,  or  direct  contact. 
OccLipatmndl  tiibenulosi>  means  the 
occupational  exposure  of  an  employee 
to  anvone  with  a  known  case  of  active 
tuberc:ulosis  if  the  employee 
subsequently  develops  a  tuberculosis 
infection,  as  evidenced  by  a  positive 
skin  test  or  diagnosis  bv  a  phvsician  or 
other  licensed  health  care  professional, 
even  if  the  case  does  not  meet  one  of  the 
general  repnrting  criteria. 
»         •         •         •         * 

Pnvarv  concern  case  is  any 
occupational  injurv  or  illness,  other 
than  a  musculoskeletal  disorder,  in  the 
following  list 

(1 )  Anv  iniurv  or  illness  to  an  intimate 
hodv  part  or  the  reproductive  system; 

(2)  An  injury  or  illness  resulting  from 
a  sexual  assault: 

(3)  Mental  illnesses: 

(4)  HIV  infection,  hepatitis,  or 
tuberculosis; 

{'■,]  Needlestick  and  sharps  injuries: 

and 

(6)  Other  illnesses,  if  the  .■mplovee 
independently  and  voluntarily  re(iuests 
in  writing  to  the  railroad  reporting 
officer  that  his  or  her  injury  or  illness 
not  be  posted. 
.         .         ♦         *         * 

Significant  i  hange  m  the  number  of 
reportable  clays  away  from  work,  means 
at  least  a  ten-percent  incn;ase  in  the 
number  of  reportable  days  awav  from 
work  compared  to  the  number  of 
reportable  days  away  from  work 
actually  reported. 


Significant  illness  means  an  illness 
involving  cancer  or  a  chronic 
irreversible  disease  such  as  byssinosis 
or  silicosis,  if  the  disease  does  not  result 
in  death,  a  day  away  from  work, 
restricted  work,  job  transfer,  medical 
treatment,  or  loss  of  consciousness. 

Significant  injury  means  an  injury- 
involving  a  fractured  or  cracked  bone  or 
a  punctured  eardrum,  if  the  injury  does 
not  result  in  death,  a  day  away  from 
work,  restricted  work,  job  transfer, 
medical  treatment,  or  loss  of 
consciousness. 
.         «         *         *         * 

5.  Section  225.9  is  revised  to  read  as 
follows: 

§  225.9    Telephonic  reports  of  certain 
accidents/incidents  and  other  events. 

(a)  Types  of  accidents/incidents  and 
other  events  to  be  reported.  (1)  Certain 
deaths  or  injuries  Each  railroad  must 
report  immediately,  as  prescribed  in 
paragraphs  (h)  through  (d1  of  this 
section,  whenever  it  learns  of  the 
occurrence  of  an  accident/incident 
arising  from  the  operation  of  the 
railroad,  or  an  event  or  exposure  that 
may  have  arisen  from  the  operation  of 
the  railroad,  that  results  in  the — 

(i)  Death  of  a  rail  passenger  or  a 
railroad  employee: 

(ii)  Dtiath  of  an  employee  of  a 
contractor  to  a  railroad  performing  work 
for  the  railroad  on  [iroperty  owned, 
leased,  or  maintained  by  the  contracting 
railroad:  or 

(iii)  Death  or  injurv  of  five  or  more 
persons. 

(2)  Certain  train  accidents  or  train 
incidents  Each  railroad  must  report 
immediately,  as  prescribed  in 
paragr.iphs  (h)  through  (d)  of  this 
Mtction.  whenever  it  learns  of  the 
occurrence  of  any  of  the  following 
events  that  arose  from  the  operation  of 
the  railroad; 

(i)  A  train  aci:idont  that  results  in 
serious  injury  to  two  or  more  train 
crew  members  or  passengers  requiring 
their  admission  to  a  hospital: 

(li)  A  train  accident  resulting  in 
evacuation  of  a  passenger  train; 

(iii)  A  fatality  at  a  highwav-rail  grade 
crossing  as  a  result  of  a  train  accident 
or  train  incident; 

(iv)  A  train  accident  resulting  in 
damage  (based  on  a  preliminar>-  gross 
estimate)  of  ,S150.000.  to  railroad  and 
nonrailroad  property;  or 

(v)  A  train  accident  resulting  in 
damage  of  ,S25,000  or  more  to  a 
passenger  train  and  railroad  and 
nonrailroad  property. 

(:<)  Train  accidents  on  or  fouling 
passenger  sen'ice  main  lines.  The 
dispatching  railroad  must  report 
immediately,  as  prescribed  in 


paragraphs  (b)  through  (d)  of  this 

section,  whenever  it  learns  of  the 

occurrence  of  any  train  accident 

reportable  as  a  rail  equipment  accident/ 

incident  under  §§  225.11  and 

225.19(c)— 

(i)  That  involves  a  collision  or 

derailment  on  a  main  line  that  is  used 

for  scheduled  passenger  service;  or 
(ii)  That  fouls  a  main  line  used  for 

scheduled  passenger  service, 
(b )  Meth  od  of  reporting.  ( 1 ) 

Telephonic  reports  required  by  this 
section  shall  be  made  by  toll-free 
telephone  to  the  National  Response 
Center.  Area  Code  800-^24-8802  or 
800-424-0201. 

(2)  Through  one  of  the  same 
telephone  numbers  (800-424-0201),  the 
National  Response  Center  (NRC)  also 
receives  notifications  of  rail  accidents 
for  the  National  Transportation  Safety 
Board  (49  CFR  part  840)  and  the 
Research  and  Special  Programs 
Administration  of  the  U.S.  Department 
of  Transportation  (Hazardous  Materials 
Regulations.  49  CFR  171.15).  FRA 
Locomotive  Safety  Standards  require 
certain  locomotive  accidents  to  be 
reported  bv  telephone  to  the  NRC  at  the 
same  toll-free  number  (800-424-0201). 
49  CFR  229.17. 

(c)  Contents  of  report.  Each  report 
must  state  the: 

(1)  Name  of  the  railroad; 

(2)  Name,  title,  and  telephone  number 
of  the  individual  making  the  report: 

(3)  Time,  date,  and  location  of  the 
accident/ incident: 

(4)  Circumstances  of  the  accident/ 
incident: 

(5)  Number  of  persons  killed  or 

injured:  and 

(6)  Available  estimates  of  railroad  and 
non-railroad  property  damage. 

(d)  Timing  of  report.  (1)  To  the  extent 
that  the  necessity  to  report  an  accident/ 
incident  depends  upon  a  determination 
of  fact  or  an  estimate  of  property 
damage,  a  report  will  be  considered 
immediate  if  made  as  soon  as  possible 
following  the  time  that  the 
determination  or  estimate  is  made,  or 
could  reasonably  have  been  made, 
whichever  comes  first,  taking  into 
consideration  the  health  and  safety  of 
those  affected  by  the  accident/ incident, 
including  actions  to  protect  the 
environment. 

(2)  NTSB  has  other  specific 
requirements  regarding  the  timeliness  of 
reporting.  See  49  CFR  part  840. 

6.  In  section  225.19.  paragraph  (d)  is 
revised  to  read  as  follows: 

§  225.19    Primary  groups  of  accidents/ 
incidents. 

«  «  «  *         * 

(d)  Group  III— Death,  injury,  or 
occupational  illness.  Each  event  or 
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exposure  arising  from  the  operation  of  a 
railroad  shall  be  reported  on  Form  FRA 
F  6180.55a  if  the  event  or  exposure  is 
a  discernable  cause  of  one  or  more  of 
the  following,  and  the  following  is  a 
new  case  or  a  significant  aggravation  of 
a  pre-existing  injury  or  illness: 

(1)  Death  to  any  person; 

(2)  Injury  to  any  person  that  resiUts  in 
medical  treatment; 

(3)  hijury  to  a  railroad  employee  that 
results  in: 

(i)  A  day  away  from  work; 
(ii)  Restricted  work  activity  or  job 
transfer;  or 

(iii)  Loss  of  consciousness; 

(4)  Occupational  illness  of  a  railroad 
employee  that  results  in  any  of  the 
following: 

(i)  A  day  away  from  work; 
(ii)  Restricted  work  activity  or  job 
transfer; 

(iii)  Loss  of  consciousness;  or 
(iv)  Medical  treatment; 

(5)  Significant  injury  to  or  significant 
illness  of  a  railroad  employee  diagnosed 
by  a  physician  or  other  licensed  health 
care  professional  even  if  it  does  not 
result  in  death,  a  day  away  from  work, 
restricted  work  activity  or  job  transfer, 
medical  treatment,  or  loss  of 
consciousness; 

(6)  Illness  or  injury  that  meets  the 
application  of  the  following  specific 
case  criteria: 

(i)  Needlestick  or  sharps  injury  to  a 
railroad  employee; 

(ii)  Medical  removal  of  a  raifroad 
employee; 

(iii)  Occupational  hearing  loss  of  a 
railroad  employee; 

(iv)  Occupational  tuberculosis  of  a 
railroad  employee;  or 

(v)  Musculoskeletal  disorder  of  a 
railroad  employee  that  is  independently 
reportable  under  one  or  more  of  the 
general  reporting  criteria. 
***** 

7.  In  section  225.21,  a  new  paragraph 
(j)  is  added  to  read  as  follows: 

§225.21     Forms. 

***** 

(j)  Form  FRA  6180.107— .A/tematiVe 
Record  for  Illnesses  Claimed  to  Be 
Work-Related.  (1)  Form  FRA  F  6180.107 
shall  be  used  by  the  railroads  to  record 
each  illness  claimed  to  be  work-related 
that  is  reported  to  the  railroad — 

(i)  For  which  there  is  insufficient 
information  to  determine  whether  the 
illness  is  work-related; 

(ii)  For  which  the  railroad  has  made 
a  preliminary  determination  that  the 
illness  is  not  work-related;  or 

(iii)  For  which  the  railroad  has  made 
a  final  determination  that  the  illness  is 
not  work-related. 

(2)  For  any  case  determined  to  be 
reportable,  the  designation  "illness 


claimed  to  be  work-related"  shall  be 
removed,  and  the  record  shall  be 
transferred  to  the  reporting  officer  for 
retention  and  reporting  in  the  normal 
manner. 

(3)  In  the  event  the  narrative  block 
(similar  to  Form  FRA  F  6180.98,  block 
39)  indicates  that  the  case  is  not 
reportable,  the  explanation  contained  on 
that  block  shall  record  the  reasons  the 
railroad  determined  that  the  case  is  not 
reportable,  making  reference  to  the  most 
authoritative  information  relied  upon. 

(4)  Although  the  Form  FRA  F 
6180.107  may  not  include  all  supporting 
documentation,  such  as  medical 
records,  the  Form  FRA  F  6180.107  shall 
note  the  name,  title,  and  address  of  the 
custodian  of  those  documents  and 
where  the  supporting  documents  are 
located  so  that  it  is  readily  accessible  to 
FRA  upon  request. 

8.  In  section  225.23,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  225.23    Joint  operations. 

(a)  Any  reportable  death,  injury,  or 
illness  of  an  employee  arising  from  an 
accident/incident  involving  joint 
operations  must  be  reported  on  Form 
FRA  F  6180.55a  by  the  employing 
railroad. 
***** 

9.  Section  225.25  is  amended  by 
revising  paragraphs  (b)(6).  (b)(16), 
(b)(25)(v),  (e)(8),  (e)(24).  (h)(15).  and 
new  paragraphs  (b)(25)(xi).  (b)(25)(xii) 
and  (i)  are  added  to  read  as  follows: 

§  225.25    Recordkeeping. 

***** 

(b)  *  *  * 

(6)  Employee  identification  number 
or,  in  the  alternative.  Social  Security 
Number  of  railroad  employee: 

***** 

(16)  Whether  employee  was  on 
premises  when  injury,  illness,  or 
condition  occurred; 

***** 

(25)  *    *    * 

(v)  If  one  or  more  days  away  from 
work,  provide  the  number  of  days  away 
and  the  beginning  date; 

***** 

(xi)  Significant  injury  or  illness  of  a 
railroad  employee; 

(xii)  Needlestick  or  sharps  injury  to  a 
railroad  employee,  medical  removal  of  a 
railroad  employee,  occupational  hearing 
loss  of  a  railroad  employee, 
occupational  tuberculosis  of  a  railroad 
employee,  or  musculoskeletal  disorder 
of  a  railroad  employee  which 
musculoskeletal  disorder  is  reportable 
under  one  or  more  of  the  general 
reporting  criteria. 


(e)*  *   * 

(8)  County  and  nearest  city  or  town; 

***** 

(24)  Persons  injured,  persons  killed, 
and  employees  with  an  occupational 
illness,  broken  down  into  the  following 
classifications:  worker  on  duty — 
employee;  employee  not  on  duty; 
passenger  on  train;  nontrespasser-on 
raifroad  property;  trespasser;  worker  on 
duty — contractor;  contractor — other; 
worker  on  duty — volunteer;  volunteer — 
other;  and  nontrespasser-off  railroad 
property; 
***** 

(h)  *  *  * 

(15)  The  raifroad  is  permitted  not  to 
post  information  on  an  occupational 
injury  or  illness  that  is  a  privacy 
concern  case. 
***** 

(i)  Claimed  occupational  illnesses.  (1) 
Each  railroad  shall  maintain  either  the 
Form  FRA  F  6180.107.  to  the  extent  that 
the  information  is  reasonably  available, 
or  an  alternate  raifroad-designed  record 
containing  the  same  information  as 
called  for  on  the  Form  FRA  F  6180.107. 
to  the  extent  that  the  information  is 
reasonably  available,  for  each  illness 
claimed  to  be  work-related — 

(i)  For  which  there  is  insufficient 
information  to  determine  whether  the 
illness  is  work-related: 

(ii)  For  which  the  railroad  has  made 
a  preliminary  determination  that  the 
illness  is  not  work-related;  or 

(iii)  For  which  the  railroad  has  made 
a  final  determination  that  the  illness  is 
not  work-related. 

(2)  For  anv  case  determined  to  be 
reportable,  the  designation  "illness 
claimed  to  be  work-related"  shall  be 
removed,  and  the  record  shall  be 
transferred  to  the  reporting  officer  for 
retention  and  reporting  in  the  normal 
manner. 

(3)  In  the  event  the  narrative  block 
(similar  to  Form  FRA  F  6180.98.  block 
39)  indicates  that  the  case  is  not 
reportable,  the  explanation  contained  on 
that  block  shall  record  the  reasons  the 
railroad  determined  that  the  case  is  not 
reportable,  making  reference  to  the  most 
authoritative  information  relied  upon. 

(4J  In  the  event  the  railroad  must 
amend  the  record  with  new  or 
additional  information,  the  railroad 
shall  have  up  until  December  1  of  the 
next  calendar  year  for  reporting 
accidents/incidents  to  make  the  update. 

(5)  Although  the  Alternative  Record 
for  Illnesses  Claimed  to  be  Work-Related 
(or  the  alternate  railroad-designed  form) 
may  not  include  all  supporting 
documentation,  such  as  medical 
records,  the  alternative  record  shall  note 
the  custodian  of  those  documents  and 
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where  the  supporting  dotiuments  are 
located  so  that  it  is  readilv  accessibh-  U> 
FR^-\  upon  request 

10  Section  i25  .1.1  is  amended  bv 
adding  new  paragraph  (a)(ll)  to  read  as 
follows: 

§225.33    Internal  Control  Plans. 

la)  '    *    * 

(11)  In  the  case  of  the  Form  FRA  F 
6180,107  or  the  alternate  railroad- 
designed  form,  a  statement  that  specifies 
the  name,  title,  and  address  of  the 
custodian  of  these  records,  all 
supporting  documentation,  sue  h  as 
medical  records,  and  where  the 
documents  are  located. 
»  *         * 

1 1  Section  225. :^5  is  amended  bv 
designating  the  first  paragraph  as 
paragraph  (a),  designating  the  second 
paragraph  as  paragraph  (b),  and  adding 
after  the  fourth  sentence  of  newlv 
designated  paragraph  (h)  the  following 
two  sentences 

§225.35     Access  to  records  and  reports. 
.  .  .  •  • 

lb)  '    •    *  The  Form  FRA  F  BIHO.IO: 
or  the  alternate  railroad-designed  form 
need  not  be  provided  at  anv  railroad 
establishment  within  4  hours  ot  a 


request.  Rather,  the  Form  FRA  F 
hi 80  107  or  the  alternate  railroad- 
designed  form  must  be  provided  upon 
request,  within  five  business  days,  and 
niav  be  kept  at  a  central  location,  in 
either  paper  or  electronic  format.  * 

12.  Stiction  22.S  39  is  added  to  read  as 
follows; 

§  225.39    FRA  policy  on  covered  data. 

FRA  will  not  include  covered  data  (as 
defined  in  ^  225.5)  in  its  periodic 
summaries  of  data  on  the  number  of 
oi  cupational  injuries  and  illnesses. 

PART  240— {AMENDED] 

\.i  The  authority  citation  for  part  240 
is  revised  to  read  as  follows; 

.\uthoritv;  ^'l  f  SC   2010;f.  20107.  201.i3. 
Jl  iin,  J1,U)4.  Jl.ill;  2H  r  S.C;.  2461.  note; 

,111,1 4')  c;fk  1  4'i 

14   In  section  2'fO,117,  paragraph 
lf!(2)  is  revised  to  read  as  follows; 

§  240.1 1 7     Criteria  for  consideration  of 
operating  rules  compliance  data. 

*  *  *  «         ft 

(e)  *     *     * 

(2)  Failure  to  adhere  to  limitations 
concerning  train  speed  when  the  speed 
at  which  the  train  was  operated  exceeds 
the  maximum  authorized  limit  by  at 


least  10  miles  per  hour.  Where  restricted 
speed  is  in  effect,  railroads  shall 
consider  only  those  violations  of  the 
conditional  clause  of  restricted  speed 
rules  (i.e.,  the  clause  that  requires 
stopping  within  one  half  of  the 
locomotive  engineer's  range  of  vision), 
or  the  operational  equivalent  thereof, 
which  cause  reportable  accidents  or 
incidents  under  part  225  of  this  chapter, 
except  for  accidents  and  incidents  that 
are  classified  as  "covered  data"  under 
§  225.5  of  this  chapter  {i.e..  employee 
injury/illness  cases  exclusively  resulting 
from  a  written  recommendation  to  the 
employee  by  a  physician  or  other 
licensed  health  care  professional  for 
time  off  when  the  employee  instead 
returned  to  work,  for  a  work  restriction 
that  was  not  imposed,  or  for  a  non- 
prescription medication  to  be  taken  at 
prescription  strength,  whether  or  not  the 
medication  was  taken),  as  instances  of 
failure  to  adhere  to  this  section; 
«         *         •         *         • 

Issued  in  Washington.  DC",  on  September 
18,  2002. 
.Mian  Rutter, 

Ft'dtTul  Railnxid  Administrator. 
|FR  Uo(;.  02-24393  Filed  10-8-02;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  OCTOBER  9, 
2002 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Farm  marlteting  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanut  market  quota 
program  termination  and 
I        flue-cured  tobacco  reserve 
I        stock  level  revision; 

published  10-9-02 
DEFENSE  NUCLEAR 
FACILITIES  SAFETY  BOARD 
Recommendations: 

Safety-related  software; 
I        quality  assurance; 
'         published  10-9-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Radionuclides  ottier  tfian 
radon  from  DOE  facilities 
and  from  Federal  facilities 
other  than  NRG  licensees 
and  not  covered  by 
Subpart  H;  published  9-9- 
02 
Hazardous  waste: 
Municipal  solid  waste 
landfills;  location 
restrictions  for  airport 
safety;  published  7-11-02 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Terminal  equipment, 
connection  to  telephone 
network — 
Customer  premises 
equipment;  technk:al 
criteria  and  registratk>n 
streamlining;  t)iennial 
review;  reconsideration; 
published  9-9-02 
LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 
Employee  Retirement  Income 
Security  Act: 
Emptoyee  penskm  and 
welfare  tienefit  plans; 
recordkeeping  and 
disclosure  requirements: 
use  of  eiectronic  media: 
published  4-9-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Eurocopter  France: 
published  9-24-02 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Fees  assessment 
Correction:  published  10-9- 
02 
TREASURY  DEPARTMENT 
Customs  Service 
Articles  conditionally  free, 
subject  to  reduced  rates, 
etc.: 

Beverages  made  with 
Caribt)ean  rum;  duty-free 
treatment;  published  10-9- 
02 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation; 
published  10-9-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dned)  produced  in — 
Califomia;  comments  due  by 
10-15-02;  published  8-15- 
02  [FR  02-20687] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Horse  quarantine  facilities, 

permanent,  privately 

owned;  starxiards; 

comments  due  by  10-15- 

02;  published  9-30-02  [FR 

02-24752] 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
General  administrative 
regulations,  group  risk 
plan  of  insurance 
regulations  for  2003  and 
succeeding  crop  years, 
and  common  crop 
insurance  regulations; 
comments  due  by  10-18- 
02;  published  9-18-02  [FR 
02-23667] 

AGRICULTURE 
DEPARTMENT 

Forest  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 
Wildlife;  2003-2004 

subsistence  taking; 

comments  due  by  10-18- 


02:  published  8-5-02  [FR 
02-19621] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska:  fisheries  of 

Exclusive  Economic 

Zone — 

North  Pacific  Groundfish 
Observer  Program: 
comments  due  by  10- 
16-02;  published  9-16- 
02  [FR  02-22834] 
Norlheastem  United  States 

fisheries — 
;     Mid-Atlantic  Fishery 

Management  Council; 
meetings:  comments 
due  by  10-15-02: 
published  9-9-02  [FR 
02-22836] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
flshenes — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
15-02:  published  9-13- 
02  [FR  02-23383] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fishenes — 

Pacific  Coast  groundfish: 
exempted  fishing 
permits;  comments  due 
by  10-15-02:  published 
9-27-02  [FR  02-24514] 
West  Coast  salmon, 
comments  due  by  10- 
15-02;  published  9-27- 
02  [FR  02-24372] 
Meetings: 
New  England  Fishery 
Management  Council; 
comments  due  by  10-15- 
02;  published  9-4-02  [FR 
02-22522] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Customer  funds;  deposit  in 
foreign  depositones  and  in 
currencies  otfier  than  U.S. 
dollars;  comments  due  by 
10-15-02;  published  8-13- 
02  [FR  02-20471] 

ENERGY  DEPARTMENT 

Human  Reliability  Program: 
hearings;  comments  due  by 


10-15-02;  published  7-17-02 
[FR  02-17803] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electnc  utilities  (Federal  Power 
Act); 

Undue  discnmination: 
remedying  through  open 
access  transmission 
service  and  standard 
electncity  market  design 
comments  due  by  10-15- 
02;  published  8-29-02  [FR 
02-21479] 
Practice  and  procedure 
Cntical  energy  infrastructure 
information;  public 
availability  restriction 
comments  due  by  10-15- 
02.  published  9-13-02  [FR 
02-23302] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous 
national  emission  standards 
Massachusetts, 
perchloroethylene  dry 
cleaning  facilities, 
comments  due  by  10-16- 
02;  published  9-16-02  [FR 
02-23257] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous 

national  emission  standards 

Massachusetts 
perchloroethylene  dry 
cleaning  facilities 
comments  due  by  10-16- 
02;  published  9-16-02  [FR 
02-23258] 
Air  pollution  control 

Federal  and  State  operating 
permits  programs 
sufficiency  monitonng 
requirements,  scope 
clarification;  comments 
due  by  10-17-02. 
published  9-17-02  [FR  02- 
23588] 
Air  pollution  control,  new 

motor  vehicles  and  engines 

Light-duty  vehicles  and 
trucks,  heavy-duty 
vehicles  and  engines, 
nonroad  engines   and 
motorcycles,  motor  vehicle 
and  engine  compliance 
program  tees;  comments 
due  by  10-19-02 
published  8-7-02  [FR  02- 
19563) 
Air  pollution,  hazardous 

national  emission  standards 

Surface  coating  of 
miscellaneous  metal  parts 
and  products;  comments 
due  by  10-15-02; 
published  8-13-02  [FR  02- 
14759] 
Air  quality  implementation 

plans:  approval  and 


IV 
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promulgation    vanous 

States   air  quality  planning 

purposes,  designation  ot 

areas 

Maine   comments  due  by 

10-17-02,  published  9-17- 

02  [FR  02-23589] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation    vanous 
Slates 

California   comments  due  by 
10-15-02    published  9-13- 
02  [FR  02-23253] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation    vanous 
States 
California   comments  due  by 

10-15-02    published  9-13- 

02  [FR  02-23254] 
Delaware    comments  due  by 

10-15-02    published  9-12- 

02  [FR  02-23259] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation    vanous 
States 
Utah,  comments  due  by  10- 

15-02.  published  9-12-02 

[FR  02-23084] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation    vanous 
States 

Utah   comments  due  by  10- 
15-02,  published  9-12-02 
[FR  02-23085! 
Pesticides   tolerances  m  food 
animal  feeds   and  raw 
agncultural  commodities 
Imidacloprid    etc     comments 
due  by  10-16-02 
published  9-17-02  [FR  02- 
23595] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superf'jnd  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update   comments  due 
by  10-15-02,  published 
9-12-02  [FR  02-22981] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 


by  10-15-02   published 

9  12-02  [FR  02-22982] 
Toxic  substances 
Polychlonnated  biphenyls 
(PCBs)- 
Manufactunng  (including 

import)    processing    and 

distribution  in 

commerce    exemptions; 

comments  due  by  10- 

1  7  02    published  9-17- 

02  [FR  02-23718) 

FEDERAL  RESERVE 
SYSTEM 

Membership  of  State  banking 
institutions  (Regulation  H) 
Reporting  and  disclosure 

requirements    comments 

due  by  10-15-02, 

published  9-13-02  [FR  02- 

23364] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Equal  Access  to  Justice  Act 
implementation    comments 
due  by  10-15-02    published 
8-13-02  [FR  02-20307] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Alaska  National  Interest  Lands 
Conservation  Act,  Title  VIII 
implementation  (subsistence 
prionty) 

Wildlife    2003-2004 
subsistence  taking 
comments  due  by  10-18- 
02    published  8-5-02  [FR 
02-19621] 
Endangered  and  threatened 
species 
Critical  habitat 
designations — 
Plant  species  from 
Northwestern  Hawaiian 
islands,  HI,  comments 
due  by  10-15-02 
published  9-12-02  [FR 
02-23250] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Surface  coal  mining  and 
reclamation  operations 
Bonding  and  other  financial 
assurance  mechanisms 
for  treatment  of  long-term 
pollutional  discharges  and 
acid/toxic  mine  drainage 
related  issues,  comments 
due  by  10-15-02 
published  7-16-02  [FR  02- 
17892] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Executive  Office  for 
Immigration  Review 
Aliens  with  cnminal 
convictions  before  Apnl  1 
1997    relief  from 
deportation  or  removal; 


comments  due  by  10-15- 
02:  published  8-13-02  [FR 
02-20403] 

NUCLEAR  REGULATORY 

COMMISSION 

Production  and  utilization 
facilities,  domestic  licensing 
Combustible  gas  control  in 
containment;  comments 
due  by  10-16-02: 
published  8-2-02  [FR  02- 
19419] 

PERSONNEL  MANAGEMENT 

OFFICE 

Awards 
Senior  career  employees 
and  Senior  Executive 
Service  career  members, 
Presidential  Rank  Awards 
and  other  awards, 
comments  due  by  10-15- 
02,  published  8-13-02  [FR 
02-20435] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies 
Certification  of  management 
investment  company 
shareholder  reports  and 
designation  of  certified 
shareholder  reports  as 
Exchange  Act  periodic 
reporting  forms,  comments 
due  by  10-16-02: 
published  9-9-02  [FR  02- 
22658] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution 
Salvage  and  marine 
firefighting  requirements; 
tank  vessels  carrying  oil; 
response  plans — 
Extension  of  comment 
penod:  meeting, 
comments  due  by  10- 
18-02:  published  8-7-02 
[FR  02-19910] 
TRANSPORTATION 
DEPARTMENT 
Standard  time  zone 
boundanes: 

North  Dakota:  comments 
due  by  10-17-02: 
published  9-17-02  [FR  02- 
23707] 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus:  comments  due  by 
10-15-02.  published  9-13- 
02  [FR  02-23292] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Boeing;  comments  due  by 

10-15-02;  published  8-16- 

02  [FR  02-20513] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

10-15-02;  published  8-30- 

02  [FR  02-22131] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bombardier-Rotax  GmbH; 

comments  due  by  10-15- 

02;  published  8-16-02  [FR 

02-20266] 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives; 
Bombardier- Rotax  GmbH; 

comments  due  by  10-15- 

02:  published  8-15-02  [FR 

02-20679] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives 
Dornier;  comments  due  by 

10-15-02;  published  9-13- 

02  [FR  02-23291] 
Eurocopter  France: 

comments  due  by  10-15- 

02;  published  8-14-02  [FR 

02-20518] 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
McDonnell  Douglas: 
comments  due  by  10-15- 
02;  published  8-16-02  [FR 
02-20514] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

McDonnell  Douglas; 

comments  due  by  10-15- 

02;  published  8-29-02  [FR 

02-22004] 
Raytheon;  comments  due  by 

10-15-02;  published  8-9- 

02  [FR  02-20135] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
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Motor  carriers  transporting 
hazardous  materials; 
security  requirements; 
comments  due  by  10- 
15-02;  published  7-16- 
02  [FR  02-17899] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials; 
Hazardous  materials 
transportation — 
Motor  earners  transporting 
hazardous  materials; 
security  requirements; 
comments  due  by  10- 
15-02;  published  7-16- 
02  [FR  02-17899] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Maricefable  stock;  mari<  to 
market  treatment  election; 


comments  due  by  10-16- 
02;  published  7-31-02  [FR 
02-19124] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  tjecome  Federal  laws.  It 
may  be  used  in  conjunction 
with   'PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043,  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fonn  from  the 
Superintendent  of  Documents. 
U,S,  Government  Printing 
Office,  Washington.  DC  20402 


(phone,  202-512-1808),  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nam/ 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  4558/P.L.  107-234 

To  extend  the  Insh  Peace 
Process  Cultural  and  Training 
Program.  (Oct,  4,  2002:  116 
Stat,  1481) 

H.J.  Res.  112/P.L.  107-235 

Making  further  continuing 
appropnations  for  the  fiscal 
year  2003,  and  for  other 
purposes,  (Oct,  4,  2002;  116 
Stat    1482) 

Last  List  October  3.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscnbe,  go  to  http.// 
hydra.gsa.gov/archives/ 
publaws-l-html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  noi 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 


The  authentic  text  behind  ihr  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements  it 
contains  the  *uil  text  of  the 
Presidents  public  speecnes 
statements  messages  tc 
Congress  news  conferences  ana 
other  Presidentia  matenais 
released  by  tne  Whi'e  House 


VVtfk!\  ( .onipiidliiKi  111 

Presidential 
Documents 
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Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  weeK  Each  iSsue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 
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Federal  Register,  National 
Archives  and  Records 
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Agriculture  Department 

See  Farm  Service  Agency 

See  Forest  Service 

See  Rural  Utilities  Service 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Enzyme-catalyzed  modifications  of  macromolecules  in 
organic  solvents,  63080 

Centera  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  63104 
Grants  and  cooperative  agreements;  availability,  etc.: 
Injury  Prevention  and  Control  Program;  Core  Public 

Health  Fxmctions  Development  and  Support,  63104- 
63105 
Pro-Children  Act  of  1994;  reauthorization  under  No  Child 

Left  Behind  Act,  63105-«3106 
Vaccine  information  materials: 

Measles,  mumps,  and  rubella  vaccines,  63106 

Coast  Guard 

NOTICES 

Environmental  statements;  notice  of  intent: 

Response  Boat  Replacement  Project,  63189-63191 

Commerce  Departntent 

See  Industry  and  Security  Biu-eau 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 

Defense  Nuclear  Faciltties  Safety  Board 

NOTICES 

Recommendations: 

Weapons  laboratory  support  of  defense  nuclear  complex. 
63081-63082 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  63082-63083 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

ADC  Telecommunications,  63161 
Ansewn  Footwear,  63161 
Boeing  Co.,  63161-63162 
Carolina  Glove  Co.,  63162 
•  Ceco  Door  Products,  63162 
Elsevier  Science,  63162 
Halliburton  Energy  Services,  63162-63163 
Jideco  of  Bardstown,  63163 
MICTEC,  Inc.,  63163 


Motorola,  Inc..  63163-63164 

Oremet,  63164 

Ruger  Equipment,  Inc.,  63164 

Tyco  International,  Ltd.,  63164-63165 

V'aleo  Switches  &  Detection  Systems.  63165 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Specialty  Minerals,  Inc..  et  al.,  63157-63159 

Volex,  Inc.,  et  al.,  63159-63161 
NAFTA  transitional  adjustment  assistance: 

Computer  Sciences  Corp..  63165 

Medtronic,  63165 

Midwest  Electric  Products.  Inc.,  63165 

Valeo  Switches  &  Detection  Systems.  63165-63166 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 

Florida  Bay/Florida  Keys  integrated  feasibility  study; 
correction,  63080-63081 

Meetings: 

Chief  of  Engineers  Environmental  Advisory  Board.  63081 

Environmental  Protection  Agency 

PROPOSED  RULES 

Superfund  program: 
Toxic  chemical  release  reporting;  communitv  right-to- 
know — 
Overburden  exemption;  definition  modification; 
petition  denied,  63060-63064 
NOTICES 
Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request.  63083- 
63084 
Grants  and  cooperative  agreements:  availability,  etc.; 

Investigator-initiated  grants  program,  63084 
Meetings: 

FIFRA  Scientific  Advisory  Panel.  63084-63088 
State  and  Tribal  Toxics  Action  Forum.  63088-63089 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Farm  Service  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.; 
2002  Livestock  Compensation  Program.  63070-63073 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
Special  conditions — 

Boeing  Model  747-400  series  airplane.  63050-63054 
Noise  certification  standards: 

Subsonic  jet  airplanes  and  subsonic  transport  category 
large  airplanes 
Correction.  63194-63196 

Federal  Communications  Commiss  on 

NOTICES 

Agency  information  collection  acti\  ities; 

Proposed  collection;  comment  request.  63089-63090 
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Common  carrier  services: 

Wirolf^^-;  tpl.'fnnimnni";itinns  scrvims — 

U;~i)- :><"-•  MH/  •'ill. I  ;i  it;,  iii'.s  ui.' license  auction; 
pi .-'[:.  ;',-'!ii-';i'    ■'  u\'i\   t'  iD'tti 
Application^,  .•.■••■..'r;;;^'-.,  i:r:;r:::i:;.i:hini.  Ptc: 

Hil(  ()  (Communications.  Inc..  et  al..  63090-63092 

\'iii(f  in  'hf  Wild'Tnt'ss  Broadcastnm    Iiu   ,  et  al..  fitOQZ- 

Whitehall  Enterpnses.  Inc..  et  al..  63094-63095 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Fiiidiii  I  II  institutions  in  receivership:  insufficiency  of 
iss.t,  to  satisfv  all  claims:  determinations.  63096 

Fecteral  Financial  Institutions  Examination  Council 

NOTICES 

\-;»>nLy  intormation  cullectiun  activities; 
['rnpospd  rnilcrtion;  comment  request,  63(i'ti)  <<  u»m  ' 

Federal  Trade  Commission 

NOTICES 

•r-  :^  •  r  •  :  notification  waiting  periods:  early  terminations. 

t.  (04  7-63099 
F'rihibited  trade  practices; 
\ational  Research  Center  for  College  and  University 

Admissions.  Inc..  et  al..  63099-63100 
Shell  Oil  Co.  et  al..  63100-63103 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangert'iJ  ami  threatened  species: 
Critical  habitat  designations — 

Blackburn's  sphinx  moth.  63064-63065 
Plant  species  from  Oahu.  HI.  63066-63067 
Vernal  pool  crustaceans  and  plants  in  California  and 
()n>gon.  63067-63069 
NOTICES 

Environmental  statements:  availability,  etc.: 
Incidental  take  permits — 
Chula  Vista.  CA;  Multiple  Species  Conservation 
Program.  63147-63149 
Nitural  resource  damage  assessment  plans:  availabilitv. 
etc.: 
Hudson  River  Superfund  Site.  NY.  63149-63150 

Food  and  Drug  Administration 

RULES 

Aiiiiii.il  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  change — 

F  rt  Dodge  .\nimal  Health.  63054-63055 
NOTICES 
HuuMii  drugs: 
.\evv  drug  applications — 
Lillv  Research  Labs  et  al.;  approval  withdrawn,  63107- 
63108 
K>'pi«rf>,  and  guidance  documents;  availability,  etc.: 
Ill  i^nostic  x-ray  field  size;  compliance  policy  guide 
revoked.  63108 

Forest  Service 

NOTICES 

Lir.  iriinnu-ntal  statements;  notice  of  intent: 
Mih.    finhitnil--  \  itional  Forests.  ID.  63073 

Meetings 

Kfsi>iir(>'  .\.i>.i^.ir\  (    inirnittees — 
EdNt.Tii  l.iah..   '1  U)~  i  I 


Health  and  Human  Services  Department 

Srr  (Centers  for  Disease  Control  and  Prevention 

See  Food  and  Druy  .\dministration 

See  Health  Resoun  es  and  Services  Administration 

Spe  National  Institutes  of  Health 

NOTICES 

Agencv  information  (ullection  activities: 

Submission  for  OMB  review,  comment  request.  63103- 
hn()4 

Health  Resources  and  Services  Administration 

NOTICES 

.•\<;eni  V  information  i  oUtHtion  at:tivities: 

Sutiniissinn  for  ()\\B  review:  comment  request,  63109- 
hU  10 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

FH.\  [)riii;rams:  intnuiiK  tmn: 

F"iier.il  HouMny  .Administration  Inspector  Roster.  63197- 
ti  i_M)(l 
NOTICES 
.K^eiH  \   intormation  (  ollection  activities: 

I'riifiiiNeii  I  i)lle(  tmn.  (  omment  request,  ti.)!  1H-<)3147 
K''i4iil.itor\  wauer  re()iii">ts.  quarterlv  listing.  6,1201-63220 

Industry  and  Security  Bureau 

NOTICES 

I.xpMrt  [iru  iji'^es.  ,H  tidiis  affecting: 
All  I'lirts.  ln(   ,  h.(()74-h307,T 
H1114  ^un.  f).U)7.5-*i, (():"») 
I'.itte  Sun.  63()76-ti:i07H 

Interior  Department 

,S'-'-  Fi-.h  .iiiil  Wildliti'  Service 
See  Lanii  Management  Bureau 
.S>p  N.iti'inal  Park  Serv  11  c 

International  Trade  Commission 

NOTICES 

Import  iru  estimations 

t .iiUFriill''d  stiH'l  [iriiiiiKts  troni — 
.\ru>'iitina    h  n  it,-ti  ( !"i~ 

Justice  Department 

See  lustii  e  IVograins  ( )ffice 
See  Pn-iiiis  Biirt-au 

Justice  Programs  Office 

NOTICES 

.\_;iMii  \  mtorm.ition  (  ollei  turn  actu'ities: 

^  i!)iiiissiiiii  tor  OMB  rt'view,  (Dninient  request,  63157 

Labor  Department 

Set-  Fmployinent  dnd  Training  .Administration 
See  Mine  Safety  and  Ht-alth  Administration 

Land  Management  Bureau 

NOTICES 

M''etini,;s 

Klamath  I'rovint  lal  .\dvisory  Committee.  63150 
,Sur\e\   plat  filings: 

Colorado.  B.nSO 

Mine  Safety  and  Health  Administration 

NOTICES 

,Sati>t\  standard  petitions: 

Montere\  Coal  Co    et  al  ,  63166-63167 
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National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Uniroyal  Goodrich  Tire  Manufacturing,  63191 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Director's  Council  of  Public  Representatives.  63110 
National  Cancer  Institute,  63110-63111 
National  Human  Genome  Research  Institute,  63111 
National  Institute  of  Allergy  and  Infectious  Diseases. 

63113-63116 
National  Institute  of  Child  Health  and  Human 

Development.  63111-63117 
National  Institute  of  Dental  and  Craniofacial  Research, 

63114-63115 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  63112-63113 
National  Institute  of  Environmental  Health  Sciences, 

63117 
National  Institute  of  Mental  Health,  63114-63117 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  63115-63116 
Scientific  Review  Center.  63117-63118 
Women's  Health  Research  Advisory  Committee.  63118 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 

Atlantic  deep-sea  red  crab.  63221-63235 
West  Coast  States  and  Western  Pacific  fisheries- 
West  Coast  salmon,  63055-63058 
NOTICES 
Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Reporting  and  recordkeeping  requirements;  workshops, 
63078 
Permits: 

Endangered  and  threatened  species,  63078-63079 
Marine  mammals.  63079-63080 

National  Park  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Guadalupe  Mountains  National  Park.  TX:  fire 
management  plan,  63151 
Native  American  hiunan  remains  and  associated  funerary 
objects: 
Bemice  Pauahi  Bishop  Museum,  Honolulu.  HI — 
Glass  and  ivory  beads  from  Lana'i.  HI.  63152 
Inventory  from  two  sites  in  Lana'i.  HI.  63151-63152 
California  State  University.  Bakersfield.  CA— 

Inventory  from  Crest  Drive-In  Site.  Bakersfield,  CA, 
63152-63153 
Sam  Noble  Oklahoma  Museum  of  Natiual  History. 
Norman,  OK — 
Cedar  pole  used  in  Caddo  Ghost  Dances.  63153-63154 
UCLA  Fowler  Museum  of  Cultural  History.  University  of 
California,  Los  Angeles,  CA — 
Inventory  from  Penis  and  Rancho  sites  in  Riverside 
County,  CA,  63154 
University  of  Nebraska  State  Museum.  University  of 
Nebraska-Lincoln,  Lincoln.  NE — 
Inventory  from  various  counties  in  South  Dakota, 
63154-63156 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  notice  of  intent: 

Rochester  Gas  &  Electric  Corp..  63171-63173 
Meetings: 

TRISO  coated  fuel  particles:  pre-Phenomena 

Identification  and  Ranking  Table  meeting,  63173- 
63174 
Applications,  hearings,  determinations,  etc.: 

All  reactor  licensees,  research  and  test  reactor  licensees, 
and  spent  nuclear  material  licensees  who  possess 
and  ship  spent  nuclear  fuel.  63167-63169 
Exelon  Generation  Co..  LLC.  et  al.,  63169-63170 
High  Mountain  Inspection  Service,  Inc.,  63170-63171 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Emplo\Tnent: 

Basic  pav  for  employees  of  temporar>-  organizations, 
63049-63050 
NOTICES 
Meetings: 

Federal  Prevailing  Rate  Advisory  Committee.  63174 


Prisons  Bureau 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Health  care  services:"  fees.  63059-63060 


Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Ser\'ices  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportation: 
Safety  advisories — 
Compressed  gas  cylinders;  unauthorized  stamping 
63191-63192 


Rural  Utilities  Service 

NOTICES 

Environmental  statements:  availability  etc  : 

Coweta-Favette  Electric  Membership  Corp.,  63073-63074 
Wisdom  Combustion  Turbine  Project.  lA.  63074 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Order  applications — 

Acacia  National  Life  Insurance  Co.  et  al..  63174-63180 
Self-regulatorv  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  63180-63181 
National  Association  of  Securities  Dealers.  Inc..  63181- 

63183 
Options  Clearing  Corp.,  63183-63184 
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Social  Security  Administration 

NOTICES 

A^eiu  V  information  collection  activities: 

Proposed  collection  and  submission  for  OMB  review; 
comment  request.  63184-63185 
I  )rgdnization.  functions,  and  authority  delegations: 

General  Council  Office.  63185-63186 

Trade  Representative,  Office  of  United  States 

NOTICES 

i;i!  .li.c  tual  property  rights  protection,  countries  (liii\ing; 
.■.|.'!i'!tic:ation: 
\  iri-u>  countries.  63186-63187 
Ir  ri"  Pniicv  Staff  Committee 
L'  S  -  Ml  in )(:(:( 1  Fr(»(>  Trade  Agreement — 
\'.H^,,tiHtinii>    hf.irint!    ^3187-63189 

Transportation  Department 

S-  -     (    '    .1-'    (.W  IT'i 

^- •   i  •'  |.ri.    \\  latiun  Administration 

.Iff  .Natiimm  Highway  Traffic  Safety  Adiiuiii>ti\itiua 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

NOTICES 
M-jt'tiiigs: 
Debt  Management  Advisory  Committee.  63192-63193 
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Rules  and  Regulations 


Federal  Register 

Vol.   67.   No.    197 
Thursda\.  October   Id.   2UU2 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckx:uments  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  534 
RIN  3206-AJ47 

Basic  Pay  for  Employees  of  Temporary 
Organizations 

AGENCY:  Office  of  Personnel 

Management. 

action:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
on  setting  pay  for  employees  of 
temporary  organizations  established  by 
law  or  Executive  order.  These 
regulations  will  enable  agencies  to 
determine  the  rate  of  basic  pay  and 
locality  payments  for  employees  of 
temporary  orgemizations. 
EFFECTIVE  DATE:  The  regulations  are 
effective  on  November  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Sweeney,  (202)  606-2858,  FAX: 
(202)  606-0824,  or  email: 
pavIeave@opm.gov. 

SUPPLEMENTARY  INFORMATION:  On 
January  25,  2002,  the  Office  of 
Personnel  Management  (OPM)  issued 
interim  regulations  on  compensation  for 
employees  of  temporary  organizations 
established  by  law  or  Executive  order. 
(See  67  FR  3581.)  Section  1101  of  the 
Floyd  D.  Spence  National  Defense 
Authorization  Act  for  fiscal  vear  2001 
(Public  Uw  106-398,  October  30,  2000). 
added  a  new  subchapter  IV  to  chapter 
31  of  title  5,  United  States  Code. 
Subchapter  IV  provides  OPM  with 
authority  to  establish  regulations  to 
determine  the  rate  of  basic  pay  for 
employees  of  temporary  organizations 
without  regard  to  the  provisions  of 
chapter  51  and  subchapter  III  of  chapter 
53  of  title  5,  United  States  Code.  (See  5 
U.S.C.  3161  (d).)  The  60-day  conmient 
period  for  the  interim  regulations  ended 
on  March  26,  2002.  We  received  no 


comments  from  either  agencies  or 
individuals.  However,  we  are  revising 
§§  534.301  and  534.302  concerning  the 
purpose  and  coverage  of  these 
regulations  to  improve  readability  and 
reduce  redundancy.  We  are  also  revising 
§  534.304(b)  to  clarify  that  the  cap  on 
locality-adjusted  rates  of  basic  pay  for 
employees  in  staff  and  other  non- 
executive level  positions  is  the  rate  for 
level  rV  of  the  Executive  Schedule.  This 
is  consistent  with  the  cap  on  locality 
rates  for  General  Schedule  employees. 
Other  than  these  changes,  we  are 
adopting  as  final  the  interim  rules  for 
agencies  to  administer  the  basic  pay 
rates  for  employees  of  temporary- 
organizations  under  5  U.S.C.  part  534. 
subpart  C.  The  final  regulations  do  not 
applv  to  temporarv'  organizations 
established  prior  to  October  30,  2000. 

Consistent  with  5  U.S.C.  3161(d). 
§  534.303  of  these  final  regulations 
provides  that  the  rate  of  basic  pay  for 
executive  level  positions  of  a  temporary 
organization  may  not  exceed  the 
maximum  rate  of  basic  pay  established 
for  the  Senior  Executive  Service  (SES) 
under  5  U.S.C.  5382.  Employees  in 
executive  level  positions  must  be  paid 
locality  payments  under  5  U.S.C.  5304 
in  addition  to  basic  pay,  not  to  exceed 
the  rate  for  level  III  of  the  Executive 
Schedule.  Section  534.304  provides  that 
the  rate  of  basic  pay  for  staff  or  other 
non-executive  level  positions  in  a 
temporary  organization  may  not  exceed 
the  maximum  rate  of  basic  pay  for  GS- 
15  under  5  U.S.C.  5332.  However, 
§  534.304(c)  provides  that  the  rate  of 
basic  pav  for  a  senior  staff  position  of 
a  temporar\-  organization  may.  in  a  case 
determined  by  the  head  of  the 
temporarv  organization  to  be 
exceptional,  exceed  the  maximum  rate 
of  basic  pay  for  GS-15,  but  may  not 
exceed  the  maximum  rate  of  basic  pay 
for  the  SES.  As  previously  stated,  staff 
and  other  non-executive  positions  also 
must  be  paid  locality  payments  under  5 
U.S.C.  5304,  not  to  exceed  the  rate  for 
level  rV  of  the  Executive  Schedule. 

In  setting  rates  of  basic  pay  for  staff 
and  other  non-executive  level  positions, 
consideration  should  be  given  to  the 
significance,  scope,  and  technical 
complexity  of  the  position  and  the 
qualifications  required  for  the  work 
involved.  (See  §  534.304  (a)(2).)  This  is 
consistent  with  a  parallel  requirement 
established  under  regulations  issued  by 
General  Services  Administration  for 


setting  basic  pay  for  advisory  committee 
members  and  staff  under  the  Federal 
Advisorv  Committee  Act.  (See  41  CFR 
102-3.130.) 

Executive  Order  12866.  Regulator>- 
Review 

This  rule  has  been  reviewed  by  thp 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory'  Flexibility  Act 

I  certif>-  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Fedpral 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  534 

Government  employees.  Hospitals. 
Students,  Wages. 
Office  of  Personnel  MaiiHgt'iTicnt 
Kav  Coles  James. 

Director 

Accordingly,  the  Office  of  Personnel 
Management  is  adopting  the  interim 
rule  amending  part  534  of  title  5  of  the 
Code  of  Federal  Regulations  which  was 
published  at  67  FR  3581  on  Ianuar>  25. 
2002,  as  final  with  the  following 
changes: 

PART  534— PAY  UNDER  OTHER 
SYSTEMS 

l.The  authority  citation  for  part  534 
continues  to  read  as  follows; 

Authoritv:  .i  U.S.C  1104  Uf.Kii.i  '->M)~. 
.T,351.  53.52'  33.53.  5376.  5-<83.  53H4  5  38.',. 
5541 .  and  5550a, 

2.  Sections  534.301  and  534. 302' are 
revised  to  read  as  follows: 

Subpart  C — Basic  Pay  for  Employees 
of  Temporary  Organizations 

§  534.301     Purpose. 

This  subpart  provides  rules  for 
determining  the  rate  of  basic  pay  and 
locality-adjusted  rate  of  basic  pay  for 
employees  who  are  appointed  to 
positions  in  temporary  organizations 
and  compensated  under  5  U.S.C.  3161. 
Such  temporar\'  organizations  are 
established  by  law  or  Executive  order. 
This  subpart  does  not  provide  authority 
to  establish  other  forms  of  compensation 
and  benefits  not  authorized  by  title  5. 
United  States  Code,  or  another  specific 
statutory  authr     y. 
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§  534.302    Coverage. 

This  subpart  applu-s  tu  finpluvws  in 
executive  level  and  staff  positions  in 
tennporarv  orijanizations.  Such 
eraplovees  are  not  subject  to  the 
provisions  applicable  to  General 
Schedule  employees  covered  bv  chapter 
51  and  subchapter  III  of  chapter  53  of 
title  5,  United  Slates  Code. 

3.  Paragraph  (b)  of  §534  304  is  revised 
to  read  as  follows 

§  534.304     Basic  pay  for  staff  positions. 

***** 

(b)  Emplovees  in  staff  and  other  non- 
executive level  positions  of  tempijrarv 
organizations  must  be  paid  locality 
payments  m  addition  to  basic  pay  in  the 
same  manner  as  employees  covered  by 
5  L'S.C  5304   Locality-adjusted  rates  of 
basic  pay  may  not  exceed  the  locality- 
adjusted  rate  of  basic  pay  for  grade  GS- 
15  of  the  General  Schedule  under  5 
U.S.C.  5304.  for  the  locality  pay  area 
involved  (not  to  exceed  the  rate  for  level 
IV  of  the  Executive  Schedule). 
•         *         •         <         • 

jFR  Doc  02-25848  Filed  10-9-02;  8:45  am] 

BILLING  CODE  S32S-3»-P 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No  NM217:  Special  Conditions  No. 
25-209-SCl 

Special  Conditions:  Boeing 
Commercial  Airplane  Group,  Boeing 
Model  747-400  Series  Airplane: 
Forward  Lower  Lot}e  (Service/Cargo) 
Compartment 

AGENCY:  Federal  Aviation 
.Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Boeing  Model  747-400 
series  airplane.  This  airplane,  as 
modified  by  the  Boeing  Commercial 
.\irpldne  Group.  Wichita,  Kansas,  will 
have  novel  or  unusual  design  features 
associated  with  the  installation  of  a 
forward  lower  lobe  compartment  that 
will  have  two  functions;  that  of  a  service 
compartment  and  that  of  a  class  C  cargo 
compartment.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature  These  special 
conditions  contain  the  additional  safetv 
standards  that  the  -Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards 


EFFECTIVE  DATE:  September  30.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Quani.  V.\A.  Standardization 
Branch,  ,ANM-113,  Transport  Airplane 
Directorate,  .Aircraft  Ortification 
.Service.  1601  Lind  Avenue  SVV., 
Renton.  Washington.  98055-4056: 
Ifli'phime  (425)  227-2145;  facsimile 
(425) 227-1149 
SUPPLEMENTARY  INFORMATION: 

Background 

On  laiuiary  3,  2001,  Boeing 
Commercial  .Airplane  Group  (BCAG) — 
Wichita  Division  Designated  Alteration 
Station  (D.AS)  applied  for  a 
supplemental  type  certificate  for  the 
installation,  in  a  Boeing  Model  747-400 
series  airplane,  of  a  forward  lower  lobe 
compartment  that  combines  two 
fun(  tions  that  of  a  service  compartment 
and  that  of  a  class  C  cargo  compartment. 
The  Boeing  Model  747—400  series 
airplane,  currently  approved  under 
Type  (Certificate  .A20VVK.  is  a  large 
transport  category  airplane  with  upper 
and  main  passenger  decks.  The  main 
deck  is  limited  to  550  passengers  or  less 
and  the  upper  deck  is  limited  to  110 
passengers  or  less,  depending  on  the 
interior  cimfiguration.  Cargo 
compartments  are  installed  below  the 
main  dei;k  The  airplane  is  driven  by 
four  high-bypass  turbojet  engines 
capable  of  a  static  thrust  in  excess  of 
43.000  pounds 

The  747—400  configuration  proposed 
for  certifii;ation  is  an  interim,  but 
certifiable,  configuration.  The  final 
interior  will  be  installed  by  another 
modifier  at  ,i  later  date   Boeing  proposes 
1(1 1  ertifii  ate  the  model  with  the  forward 
half  of  the  main  deck  open  and  the  aft 
half  of  the  main  deck  configured  for 
passengers.  However,  the  main  deck  and 
upper  deck  will  be  certificated  with 
limitations  sptjcifying  zero  occupancy 
and  zero  cargo. 

Boeing  proposes  to  modifv  the 
configuration  defined  above  by 
installing  a  stair  from  the  main  deck  to 
the  forward  lower  lobe  cargo 
compartnient  and  proposes  to  use  the 
forward  cargo  compartment  as  a  service 
area  and  as  a  class  C  cargo 
compartment.  Further,  an  air-stair 
would  be  installed  to  allow  walk-in 
access  from  the  ground  to  the  forward 
lower  lobe  (service/cargo)  compartment. 
The  forward  lower  lobe  (service/cargo) 
compartment  design  would  have 
provisions  for  flammability  and  smoke 
protection.  Access  would  be  limited  to 
one  trained  crewmember  and  access 
would  be  allowed  during  flight  but  not 
during  taxi,  takeoff  and  landing,  or 
during  a  fire. 

To  accommodate  access  into  the 
forward  lower  lobe  (service/cargo) 


compartment  by  a  crewmember.  Boeing 
proposes  appropriate  warning  and 
emergency  equipment  will  be  installed 
as  defined  for  a  lower  lobe  service 
compartment  in  §  25.819.  A  flight 
attendant  seat  will  be  installed  in  the 
forward  lower  lobe  (service/cargo) 
compartment  for  in-flight  emergency 
use  only.  The  seat  will  be  located  so  that 
it  meets  all  certification  requirements 
for  attendant  seating.  Speakers,  warning 
lights,  and  buzzers  will  be  installed  in 
the  forward  lower  lobe  (ser\'ice/cargo) 
compartment  to  warn  the  crewmember 
occupant  of  turbulent  conditions,  smoke 
detection,  or  the  need  to  leave  the  area. 
.A  crew  interphone  will  be  provided  for 
communications  with  the  flight  deck.  In 
addition,  emergency  oxygen  equipment 
will  be  provided  as  appropriate. 

Boeing  proposes  the  forward  lower 
lobe  (service/cargo)  compartment  will 
meet  the  class  C  requirements  of 
§  25.857(c)  and  will  include  an 
approved  built-in  fire  extinguisher  or 
suppression  system  controllable  from 
the  cockpit.  In  the  event  of  a  fire,  the 
forward  lower  lobe  (service/cargo) 
compartment  will  be  evacuated,  and  the 
pilot  will  initiate  a  Halon  suppression 
system.  A  means  will  be  provided  to 
prevent  inadvertent  access  to  the 
compartment  when  the  fire  suppression 
system  has  been  activated.  The 
intention  of  the  fire  suppression  system 
is  to  eliminate  the  necessity  for  sending 
someone  into  the  compartment  to  fight 
a  fire. 

The  existing  regulations  address  a 
serv  ice  area  and  a  class  C  cargo 
ciimpartment  as  independent 
compartments,  but  do  not  address  one 
compartment  that  has  two  uses.  The 
ser\ice  compartment  can  be  occupied 
and  the  class  C  cargo  compartment 
cannot.  Further,  fire  fighting  is  dealt 
with  differently  in  each  compartment. 
The  crew  fights  a  fire  in  a  service 
compartment  and  a  flooding 
extinguisher  system  is  used  to  fight  a 
fire  in  a  class  C  cargo  compartment.  The 
concept  Boeing  proposes  may  be 
acceptable  if  it  can  be  assured  that  when 
the  compartment  is  used  for  either 
function,  a  level  of  safety  would  be 
achieved  that  would  be  equivalent  to 
compartment  installations  that  are 
independent.  Therefore,  special 
conditions  requiring  warnings, 
limitations,  and  equipment  installations 
are  issued  to  achieve  a  level  of  safety 
that  would  allow  a  lower  lobe 
compartment  to  be  used  as  a  ser%'ice 
compartment  or  a  class  C  cargo 
compartment  when  the  aircraft  is  to  be 
certificated  in  a  similar  configuration  to 
that  which  Boeing  proposes  [i.e.  forward 
lower  lobe  compartment  with  stair 
access,  emergency  escape  routes,  etc.). 
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Type  Certification  Basis 

Under  the  provisions  of  §  21.101 
Amendment  21-69.  effective  September 
16, 1991,  the  Boeing  Commercisd 
Airplane  Group  must  show  that  the 
Model  747-400  series  airplane,  as 
changed,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  A20WE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  Subsequent 
changes  have  been  made  to  §  21.101  as 
part  of  Amendment  21-77,  but  those 
changes  do  not  become  effective  imtil 
June  10,  2003.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 
The  regulations  incorporated  by 
reference  in  Type  Certificate  A20WE  for 
the  Boeing  Model  747-400  series 
airplanes  include  14  CFR  part  25,  as 
amended  by  Amendments  25-1  through 
25-70,  with  certain  exceptions  listed  in 
the  type  data  sheet.  The  U.S.  type 
certification  basis  for  the  Boeing  Model 
747-400  series  airplane  is  established  in 
accordance  with  14  CFR  21.17  and 
21.21  and  the  type  certification 
application  date.  The  type  certification 
basis  is  listed  in  Type  Certificate  Data 
Sheet  No.  A20WE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Boeing  Model  747-400  series 
airplane  because  of  a  novel  or  unusual 
design  featiue,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  747-400 
series  airplane  must  comply  with  the 
fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2)  Amendment  21-69, 
effective  September  16,  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §21. 101(a)(1)  Amendment  21--69. 
effective  September  16, 1991. 


Novel  or  Unusual  Design  Features 

The  Boeing  Model  747^00  series 
airplane  will  incorporate  the  following 
novel  or  imusual  design  features:  the 
forward  lower  lobe  compartment  will  be 
used  as  a  combined  service  area/class  C 
cargo  compartment. 

Discussion 

The  requirements  listed  in  these 
special  conditions  are  developed  to 
allow  the  use  of  the  forward  lower  lobe 
as  a  service  compartment  and  as  a  class 
C  cargo  compartment  during  flight 
conditions.  To  make  this  concept  work, 
these  special  conditions  establish 
communication,  warning,  and  personal 
safety  requirements,  because  the 
existing  requirements,  §§  25.819  versus 
25.855,  25.857,  and  25.858,  are 
exclusive.  As  an  example,  to  use  the  fire 
control  system  of  a  class  C  cargo 
compartment,  the  compartment  must 
not  be  occupied  because  the  means  of 
fire  control  is  to  flood  the  compartment 
with  fire  suppressant. 

The  applicant  has  not  proposed 
provisions  satisfying  regulatory 
requirements  for  occupancy  of  the 
forward  lower  lobe  (service/cargo) 
compartment  during  taxi,  takeoff,  and 
landing.  Therefore,  the  FAA  will  apply 
appropriate  limitations  for  taxi,  takeoff, 
and  landing. 

The  approach  to  establishing 
requirements  for  a  common 
compartment  with  two  uses  is  to  apply 
the  existing  requirements  for  a  ser\'ice 
compartment  when  used  as  a  service 
compartment  and  for  cargo 
compartments  when  used  as  a  class  C 
compartment,  and  to  propose  special 
conditions  where  the  rules  are 
inadequate  to  address  the  functionality 
of  both. 

Special  Condition  1 

Currently,  §  25.819  addresses  a 
service  compartment,  which  can  be 
occupied,  but  does  not  need  to  be 
evacuated  under  certain  normal 
conditions  or  under  certain  unsafe 
conditions  (e.g..  in  the  case  of  fire,  the 
occupant  could  function  as  a 
firefighter).  The  class  C  cargo 
compartment  requirements  address  a 
stand-alone  cargo  compartment  that  is 
not  occupied;  fire  detection  is  automatic 
and  suppression  relies  on  a  total  flood 
system.  To  maintain  the  advantages  of 
both  a  service  compartment  and  a  class 
C  cargo  compartment,  certain  warnings 
need  to  be  addressed. 

Special  Condition  Ha} 

Special  Condition  1(a)  will  require  a 
visual  means  in  the  cockpit  to  advise 
the  flightcrew  when  the  forward  lower 
lobe  (service/cargo)  compartment  is 


occupied.  The  potential  exists  that  the 
forward  lower  lobe  (service/cargo) 
compartment  may  inadvertently  be 
occupied  when  it  is  not  supposed  to  be, 
such  as  during  taxi,  takeoff  and  landing, 
or  during  certain  emergency  events 
This  requirement  ensures  the  flightcrew 
is  aware  of  that  situation  and  can  take 
appropriate  action  to  evacuate  the 
forward  lower  lobe  before  flooding  the 
compartment  with  fire  suppressant 
agent.  The  advisory  should  be  clear  as 
to  its  intent,  either  by  light  with  placard 
or  lighted  advisory  message  or 
equivalent. 

Special  Condition  lib} 

Special  Condition  1(b)  will  require  an 
"on/off"  visual  advisory/warning  stating 
"Do  Not  Enter"  (or  similar  words)  to  be 
located  outside  and  on  or  near  the 
entrance  door  from  the  main  deck  to  the 
forward  lower  lobe  (service/ cargo) 
compartment.  The  advisory/warning  is 
to  be  controlled  from  the  flight  deck. 
This  is  to  prevent  someone  entering  the 
forward  lower  lobe  (service/cargo) 
compartment  when  it  is  not  supposed  to 
be  occupied.  Those  conditions  exist 
during  taxi,  takeoff  and  landing,  and  if 
smoke  or  fire  is  detected.  Opening  the 
door  during  a  fire  would,  among  other 
things,  degrade  the  effectiveness  of  the 
fire  suppressant  and  allow  smoke, 
flame,  and/or  suppressant  into  the 
cabin. 

Special  Condition  1(c) 

Special  Condition  1(c)  will  require  a 
visible  and  audible  advisory/warning 
means  in  the  forward  lower  lobe 
(service/cargo)  compartment  to  notify 
the  occupant  that  the  occupant  must 
exit  the  forward  lower  lobe  (ser\ice/ 
cargo)  compartment.  To  be  effective,  the 
visible  and  audible  advisory/warning 
must  be  able  to  be  seen  and  heard  from 
any  part  of  the  compartment.  The 
visible  and  audible  advisory/warning  is 
to  be  controlled  from  the  fiighf  deck.  As 
the  forward  lower  lobe  (ser\'ice/cargo) 
compartment  may  be  occupied  on  the 
ground  or  in  the  air,  a  means  must  be 
provided  to  notify  the  occupant  to  exit 
the  compartment  prior  to  taxi,  takeoff 
and  landing,  or  during  certain 
emergency  conditions  (other  than  fire, 
which  is  dealt  with  under  Special 
Condition  1(e)).  A  visual  advisory/ 
warning  is  included  in  case  the  audible 
warning  were  to  become  masked  or 
distorted  by  engine,  equipment,  or 
ground  noises. 

Special  Condition  l(dl 

Special  condition  1(d)  will  require  a 
means  (visible  and  audible)  to  notify  the 
occupant  of  the  forward  lower  lobe 
(service/cargo)  compartment  of  the  need 
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to  put  on  supplemental  oxygen 
equipment  in  the  event  of  a 
decompression.  As  the  occupant  could 
be  anywhere  in  the  forward  lower  lobe 
(service/ cargo)  compartment,  the  means 
should  be  heard  and  be  visible  from 
anywhere  in  the  forward  lower  lobe 
(service/cargo)  compartment.  Further, 
the  warning  should  be  distinct  from 
other  warnings  in  the  forward  lower 
lobe  (service/cargo)  compartment  to 
prevent  confusion  and  inappropriate 
action.  An  automatic  decompression 
warning  {i.e..  not  requiring  a  separate 
crew  action)  ensures  that  the  forward 
lower  lobe  I  service/ cargo)  compartment 
occupant  does  not  delay  putting  on  the 
oxygen  equipment  This  section  of  the 
special  conditions  is  partially  in  lieu  of 
the  visual  effect  provided  by  the 
automatic  presentation  feature  required 
by  §25.1447 

Special  Condition  lie} 

Special  Condition  1(e)  will  require  a 
visible  and  audible  means  to  warn  the 
occupant  of  the  forward  lower  lobe 
(service/cargo)  compartment  of  the  need 
to  evacuate  the  forward  lower  lobt* 
(service/cargo)  compartment  if  a  fire  i^ 
detected.  The  means  must  be  heard  and 
be  visible  from  anywhere  in  the  forward 
lower  lobe  (servic:e/cargo)  compartment 
and  must  be  distinct  from  other 
warnings  in  the  forward  lower  lobe 
(service/cargo)  compartment  in  order  to 
prevent  confusion  and  to  elicit  correct 
action.  The  fire/smoke  detection 
warning  in  the  forward  lower  lobe 
(service/cargo)  compartment  must  be 
automatic  [i  e..  not  requiring  or 
depending  on  a  separate  crew  action),  to 
ensure  that  the  occupant  exits  the 
forward  lower  lobe  (service/cargo) 
compartment  prior  to  th>-  flight  clerk. 
crew  releasing  the  fire  suppressant 
agent. 

Special  Condition  2 

The  |f)wer  lobe  (service/cargo) 
compartment  must  be  evacuated  if  a  fire 
occurs.  Further,  a  means  must  be 
provided  to  prevent  access  into  the 
compartment  during  taxi,  takeoff  or 
landing,  and  in  the  event  of  a  fire. 
Placards  and  limitations  assist  in  these 
situations 

Special  Condition  2(a) 

Special  Condition  2(a)  will  require  a 
placard  to  be  located  outside  the 
forward  lower  lobe  (service/ cargo) 
compartment  door  to  limit  access  to  the 
forward  lower  lobe  (ser\'ice/cargo) 
compartment  to  one  crewmember 
trained  in  evacuation  means  The 
accommodations  and  emergency 
support  equipment  provided  necessitate 
limiting  access  (i.e.,  one  seat,  one 


oxygen  bottle,  one  protective  breathing 
device,  one  fire  extinguisher,  etc.). 

Special  Condition  2(bl 

Special  Condition  2(b)  will  require 
placards,  located  inside  and  outside  the 
forward  lower  lobe  (service/cargo) 
compartment  door,  stating  that  the 
compartment  door  must  remain  closed 
except  when  entering  and  leaving  the 
compartment.  The  smoke/fire  detection 
and  suppression  systems  are  certified 
with  the  door  closed,  and  the  door 
needs  to  remain  closed  to  retain  their 
t:ertified  characteristics  and  to  be 
effective.  In  the  event  the  single 
occupant  falls  asleep  in  the  chair 
provided,  the  smoke  alarm  will  still 
function  and  a  warning  will  be  provided 
to  warn  the  occupant  to  exit  the 
compartment 

Special  Condition  21c) 

Special  Condition  2(c)  will  require  a 
limitation  be  placed  in  the  airplane 
flight  manual  (AFM)  and  placards  be 
posted  inside  and  outside  the  forward 
lower  lobe  (service/cargo)  compartment 
door,  all  stating  that  the  forward  lower 
lobe  (service/cargo)  compartment  may 
not  be  occupied  during  taxi,  takeoff, 
landing,  or  during  a  fire  emergency. 
These  placards  are  being  specified 
because  the  compartment  is  not  being 
( ertified  as  occupied  during  taxi, 
takeoff,  and  landing  and  because  the 
cargo  compartment  must  not  be 
occupied  during  a  fire  so  that  the 
oc:i;upant  is  not  exposed  to  the  fire  and 
suppressant.  These. placards  are 
somewhat  redundant  to  the  advisory 
required  under  1(b)  and  1(c).  but  have 
the  benefit  ol  the  information  being 
available  to  the  occupant  in  the  event 
the  flightcrew  fails  to  activate  the 
ad\  isory  warnings  ot  1(b)  and  1(c). 

Special  Condition  2(d} 

Special  Condition  2(d),  with  respect 
to  the  forward  lower  lobe  (service/cargo) 
compartment,  will  require  the  AFM 
sutplcmfiit  iiu  luiif  flight  deck  crew 
instructions  for:  allowing  access: 
prot:edures  for  fire/smoke/detection/fire 
fighting;  procedures  for  decompression: 
and  limitations  prohibiting  occupancy 
during  taxi,  takeoff,  and  landing. 
Further,  this  special  condition  would 
rt'quire  that  the  weight  and  balance 
manual  ini;lude  cargo  loading 
restrictions  requiring  cargo  to  be  loaded 
and  restrained  in  a  manner  so  that 
escape  paths  are  maintained.  These 
actions  are  to  ensure  the  single 
flightcrew  member  can  safely  access  the 
cargo  compartment  during  flight  and 
exit  safely  during  failure  conditions. 


Special  Condition  2(e) 

Because  access  is  being  provided  to 
the  forward  lower  lobe  (service/cargo) 
compartment,  there  is  a  concern  that, 
during  flight,  passengers  may  retrieve 
hazardous  materials  and  weapons  stored 
in  luggage.  Ideally,  access  could  be 
prevented  by  locking  the  forward  lower 
lobe  (service/cargo)  compartment  and 
that  is  one  solution  (Special  Condition 
2(e)(1)).  However,  this  airplane  is  being 
designed  for  private  use,  will  have 
limited  access,  and  will  have  placards 
limiting  access.  Further,  there  is 
notification  to  the  flightcrew  if  the 
forward  lower  lobe  (service/cargo) 
compartment  is  occupied  (Special 
Condition  1(a)).  Therefore,  as  an 
alternative  to  locking  the  lower  lobe 
(service/cargo)  compartment,  in 
addition  to  limiting  access  under 
Special  Conditions  2(a)  and  2(d), 
prohibiting  the  airplane  from  being 
operated  for  hire,  or  offered  for  common 
carriage,  is  issued  (Special  Condition 
2(e)(2)). 

Special  Condition  3 

Special  Condition  3  will  require 
equipment  in  addition  to  that  required 
by  §25.819. 

Special  Condition  31  a  I 

Special  Condition  3(a)  will  require 
availability  at  all  times  of  portable 
oxygen  equipment  sufficient  to  supply  a 
crewmember  who  is  allowed  to  occupy 
(except  during  taxi,  takeoff  and  landing, 
and  a  fire)  the  forward  lower  lobe 
(service/cargo)  compartment.  It  was  first 
proposed  that  the  oxygen  bottle  be 
stored  inside  the  cargo  compartment 
near  the  seat,  along  with  a  portable 
extinguisher  and  a  protective  breathing 
device.  Because  the  portable  oxygen 
bottle  would  not  be  immediately 
available  (a  requirement  of 
§  25.1447(c)(1))  in  the  event  of  rapid 
decompression,  and  it  would  not  be 
advisable  to  provide  drop-down  masks 
in  a  cargo  compartment  or  store  a 
portable  oxygen  bottle  in  the 
compartment  (even  though  the  bottle 
would  be  afforded  some  protection),  the 
FAA  elected  to  propose  that  a  portable 
oxygen  bottle  be  mounted  at  the  outside 
of  the  main  deck  entrance  of  the  forward 
lower  lobe  (service/cargo)  compartment, 
along  with  a  placard  that  specifies  that 
anyone  entering  the  forward  lower  lobe 
(service/cargo)  compartment  during 
flight  must  carry  portable  oxygen 
equipment  on  their  person  for  the  entire 
time  that  they  are  in  the  compartment. 

Special  Condition  3(hl 

Special  Condition  3(b)  will  require  at 
least  one  readily  accessible  hand-held 
fire  extinguisher  and  one  15-minute 


Federal  Register / Vol.  67,  No.  197 /Thursday.  October  10.  2002 /Rules  and  Regulations         63053 


protective  breathing  equipment  device 
be  located  within  the  forward  lower 
lobe  (service/cargo)  compartment 
adjacent  to  the  seat.  This  ensures  the 
occupant  has  the  means  to  exit  the 
compartment  if  a  fire  occurs  between 
the  occupant  and  the  exit. 

Special  Condition  3(c) 

Special  Condition  3(c)  will  require,  in 
addition  to  the  two  evacuation  routes 
(including  exit)  requirements  of 
§  25.819(a),  a  means  to  keep  the 
evacuation  routes  clear.  The  cargo  in  the 
compartment  should  be  restrained  to 
ensure  that  the  crewmember's  paths  to 
the  exits  are  clear.  Further,  all  entrances 
and  exits  from  the  forward  lower  lobe 
(service/cargo)  compartment  must  be 
capable  of  being  closed  after  exiting.  In 
addition  to  the  concern  for  cargo 
blocking  the  escape  paths,  there  is  the 
concern  about  hazardous  quantities  of 
smoke,  flames,  or  fire  suppressant  agent 
entering  any  compartments  occupied  by 
passengers  or  crew  and  the  concern 
about  the  loss  of  fire  suppressant  agent 
from  the  compartment  during  a  fire.  The 
forward  lower  lobe  (service/cargo) 
compartment  must  be  capable  of  being 
closed  off  because,  after  evacuation,  it 
must  comply  with  the  requirements 
applicable  to  the  class  C  cargo 
compartment,  including  §§  25.855, 
25.857.  and  25.858. 

Special  Condition  3(d) 

Special  Condition  3(d)  will  require 
supplemental  handheld  lighting  (with 
locator  light)  in  the  event  the  occupant 
is  in  the  forward  lower  lobe  (service/ 
cargo)  compartment  and  power  to  the 
compartment  or  the  emergency  escape 
path  lighting  is  off.  or  lost,  or  visibility 
is  poor.  At  least  two  flashlights  would 
be  required.  One  flashlight  would  be 
located  adjacent  to  the  secondary 
emergency  exit  in  the  forward  lower 
lobe  (service/cargo)  compartment  at  the 
foot  of  the  stairs  in  the  compartment. 
The  other  would  be  located  adjacent  to 
the  seat  in  the  forward  lower  lobe 
(service/cargo)  compartment.  Note  that 
this  action  is  in  addition  to  the 
requirement  for  an  automatic  emergency 
lighting  system  required  by  §  25.819(a). 

Special  Condition  4 

Special  Condition  4  addresses 
training  manuals  and  the  training 
associated  with  the  special  conditions 

above  for: 

(a)  Use  and  actions  associated  with 
the  warnings  and  placards  of  these 
special  conditions. 

(b)  Accessing  and  exiting  the  cargo 
forward  lower  lobe  (service/cargo) 
compartment,  including  emergency 
exiting  (includes  those  special 


conditions  associated  with  Special 
Conditions  1(b),  1(c).  1(d),  1(e),  2(a). 
2(b),  2(c),  2(d),  and  3(b)). 

(c)  Checking  the  oxygen  bottle's 
pressure  for  adequacy  prior  to  entering 
the  cargo  compartment  (associated  with 
Special  Condition  3(a)). 

(d)  Carrying  the  oxygen  bottle  when 
entering  the  forward  lower  lobe 
(service/cargo)  compartment  (associated 
with  Special  Condition  3(a)). 

(e)  Maintaining  an  exit  path  aisle  and 
access  to  the  evacuation  routes 
(associated  with  Special  Condition  3(c)). 

Special  Condition  5 

Special  CondiUons  25-71-NW-3. 
which  included  criteria  apphcable  to 
the  stairs  between  the  main  deck  and 
upper  deck,  were  incorporated  in  the 
Model  747  series  airplane  certification 
basis  on  August  27,  1976.  These  special 
conditions  have  been  reviewed,  and 
sections  3(a)(1).  3(a)(2)  and  3(a)(7)  are 
proposed  as  applicable  to  the  stair 
between  the  forward  lower  lobe 
(service/cargo)  compartment  and  the 
main  deck.  These  special  conditions  are 
renumbered  and  repeated  as  5(a),  5(b), 
and  5(c). 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  25-02-07-SC  for  the  Boeing  Model 
747-400  series  airplanes  was  published 
in  the  Federal  Re^er  on  July  1,  2002 
(67  FR  44111).  No  comments  were 
received,  and  the  special  conditions  are 
adopted  as  proposed. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Boeing 
Model  747-400  series  airplane.  Should 
Boeing  Conunercial  Airplane  Group 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  included  on  Type  Certificate 
A20WE  to  incorporate  the  same  novel  or 
unusuEd  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§  21.101(a)(1)  Amendment  21-69, 
effective  September  16,  1991. 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  Federal  Register;  however,  as  the 
certification  date  for  the  Boeing  Model 
747—400  series  airplane  is  imminent,  the 
FAA  finds  that  good  cause  exists  to 
make  these  special  conditions  effective 
upon  issuance. 

Conclusion 

This  action  affects  only  certain  novel 
or  imusual  design  featiu-es  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
apphcability,  and  it  affects  only  the 


applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  Model 
747—400  airplanes  modified  by  Boeing 
Commercial  Airplane  Group,  Wichita 
Division  Designated  Alteration  Station, 
with  a  forward  lower  lobe  configured  for 
use  as  a  service  compartment  and  a 
class  C  cargo  compartment. 

1.  Required  Warnings  (in  addition  to 
fire/smoke  detection  and  decompression 
aiu-al  warnings  required  in  §  25.819(c)): 

(a)  There  must  be  a  visual  means  in 
the  cockpit  to  advise  the  flightcrew 
when  the  forward  lower  lobe  (service/ 
cargo)  compartment  is  occupied.  The 
advisory  light  should  be  accompanied 
by  a  placard  or  message  indicating 
someone  is  in  the  forward  lower  lobe 
(service/cargo)  compartment. 

(b)  There  must  be  an  "on/off  visual 
advisory/warning  stating  "Do  Not 
Enter"  (or  similar  words)  to  be  located 
outside  and  on  or  near  the  entrance  door 
to  the  forward  lower  lobe  (service/cargo) 
compartment.  The  advisory/warning  is 
to  be  controlled  from  the  flight  deck. 

(c)  There  must  be  a  visible  and 
audible  advisory/warning  means  in  the 
forward  lower  lobe  (service/cargo) 
compartment  to  notify  the  occupant  that 
the  occupant  must  exit  the  forward 
lower  lobe  (service/cargo)  compartment. 
The  visible  and  audible  warning  must 
be  seen  and  heard  from  any  part  of  the 
forward  lower  lobe  (service/cargo) 
compartment.  The  visible  and  audible 
advisory/warning  is  to  be  controlled 
ft-om  the  flight  deck. 

(d)  A  means  (visible  and  audible) 
must  be  provided  to  notify  the  occupant 
of  the  forward  lower  lobe  (service/cargo) 
compartment  of  the  need  to  put  on 
supplemental  oxygen  equipment  in  the 
event  of  a  decompression.  The  means 
must  be  heard  and  be  visible  from 
anywhere  in  the  forward  lower  lobe 
(service/cargo)  compartment  and  be 
distinct  from  other  warnings  in  the 
forward  lower  lobe  (service/cargo) 
compartment.  This  decompression 
warning  should  be  automatic  (/.e.,  not 
requiring  a  separate  crew  action),  to 
ensure  that  the  forward  lower  lobe 
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(service/cargo)  cumpartnifnt  ii(  cupant 
dops  not  delay  putting  un  the  oxygen 
equipmt^nt  This  sfctiun  of  the  special 
conditions  is  partiallv  in  lieu  of  the 
visual  effect  provided  by  the  automatic 
presentation  feature  required  by 
§25  1447. 

(e)  A  means  (visible  and  audible) 
must  he  provided  to  warn  the  occupant 
of  the  fonvard  lower  lobe  (ser\ice/cargo) 
compartment  of  the  need  to  evacuate  the 
forward  lower  lobe  (service/cargo) 
compartment  at  fire  detection.  The 
means  must  be  heard  and  be  visible 
from  anvwhere  in  the  fonvard  lower 
lobe  (servicn.'c.argol  (  nmpartment  and  be 
ilistinct  from  other  warnings  in  the 
forward  lower  lobe  i service/ cargo) 
compartment  The  tire/smoke  defection 
warning  in  the  torward  lower  lobe 
(service/ cargo)  compartment  must  be 
automatic  (i.e..  not  requiring  a  separate 
crew  action),  to  ensure  that  the 
occupant  exits  the  forward  lower  lobe 
(service/cargo)  compartment  prior  to  th-- 
flight  deck  crew  releasing  fire 
suppressant  agent. 

2.  Required  Placards  and  Limitations 
(bevond  those  retiuired  in  Part  25): 

(a)  There  must  oe  a  placard  located 
outside  the  forward  lower  lobe  (service/ 
cargo)  compartment  door  limiting  access 
to  the  forward  lower  lobe  (service/cargo) 
compartment  to  one  crewmember 
trained  in  evac:uati(3n  means. 

(b)  There  must  be  placards  located 
inside  and  outside  the  forward  lower 
lobe  (service /cargo)  compartment  door 
stating  that  the  forward  lower  lube 
(ser\'ice/cargo)  compartment  door  must 
remain  (  !■  •->'ii  ••m  >'p'  \\  hen  entering  and 
leaving  th>'  i  i  in![i,utiii''nt. 

(c)  A  limitation  must  be  placed  in  the 
airplane  flight  manual  (AFM) 
supplement  and  placards  must  be 
posted  inside  and  outside  the  forward 
lower  lobe  iser\ice- cargo)  compartment 
door,  all  stating  that  the  forward  lower 
lobe  (service/cargo)  compartment  may 
not  be  occupied  during  taxi,  t.ikeoff, 
landing,  or  during  a  fire  emergency. 

(d)  \Vith  respect  to  the  forward  lower 
lobe  (service/cargo)  ccjmpartment.  the 
AFM  supplement  must  inc  hide  fliglit 
deck  crew  instructions  for;  allowing 
access;  procedures  for  fire/smoke/ 
defection/fire  fighting,  proc  ethires  for 
decompression;  limitations  prohibiting 
occupancy  during  ta.xi.  takeoff,  and 
landing  The  weight  and  balance 
manual  must  include  cargo  loading 
restrictions  to  maintain  escape  path^ 

(e)  .-X  limitation  must  be  placed  in  the 
AFM  Supplement  stating:  "Carnage  nf 
hazardous  material  and/or  weapon.^  in 
the  forward  lower  lobe  (service  cargo) 
compartment  is  prohibited"  unless: 

(1)  Access  to  tne  compartment  is 
locked  during  Hight  and  the  key  to  the 


lock  remains  with  the  flight  deck  crew 
onlv;  or 

(2)  The  airpl.iiie  i>  not  operated  for 
hire,  or  offered  for  c(mimon  carriage. 
This  provision  does  not  preclude  the 
operator  from  recei\ing  remuneration  to 
the  extent  <:onsistent  with  14  CTR  [)art 
125.  14  CFK  [uirt  91,  and  sub[)art  F.  as 
appli(.able. 

3   Required  Equipment  (in  addition  to 
that  required  bv  «?  25.ai9): 

(a)  There  must  be  portable  oxygen 
equipment  available  at  all  times 
sufficient  to  siipplv  a  crewmember  whcj 
is  allowed  to  occupv  the  forward  lower 
lobe  (service/cargo)  compartment 
(except  during  taxi,  takeoff  and  landing. 
<ind  a  fire]  The  equipment  is  to  be 
mounted  at  the  outside  of  the  main  deck 
entranc  e  to  the  forward  lower  lobe 
(ser\u:e/ cargo)  compartment  along  with 
a  placard  specifying  that  anvone 
entering  the  forward  lower  lobe 
(service/cargo)  compartment  during 
ilight  must  carry  portable  oxygen 
equipment  on  his/her  person  for  the 
entire  tune  that  he/she  is  in  the  forward 
lower  lobe  (servii:e/(  argo]  compartment. 

(b)  At  least  one  readily  acc;essible 
hand-held  fire  extinguisher  and  one  15- 
miniite  protective  breathing  e(|ui()ment 
(PBK)  device  must  be  located  within  the 
forw.ird  Inuer  lobe  (service/cargo) 
compartment  adia(  ent  to  the  seat. 

(c:)  In  .idditioii  to  the  two  evacuation 
route  (including  exit)  requirements  of 
§  25.819(a).  a  means  must  be  provided 
to  keep  the  evacuation  routes  clear  ;  i.e.. 
cargo  in  the  compartment  sht)uld  be 
restrained  to  ensure  that  the 
crewmember's  paths  to  the  exits  are 
clear.  All  entrances  and  exits  from  the 
forward  lower  lobe  (service/cargo) 
compartment  must  be  capable  of  being 
closed  after  entering  and  exiting  and, 
after  closing,  must  prevent  hazardous 
quantities  of  smoke,  (lames,  or  fire 
suppressant  agent  from  entering  any 
compartments  occupied  bv  passengers 
or  crew  and  must  prevent  loss  of  fire 
suppressant  agent  during  a  fire. 

(d)  In  addition  to  the  emergency 
illumination  required  bv  i^  25.829(a). 
there  must  be  sup[)lemental  handheld 
lighting  (with  locator  light)  located 
within  the  forward  lower  lobe  (service/ 
CiUgo)  compartment.  At  least  two 
flashlights  will  be  required  One 
flashlight  must  be  located  adjacent  to 
the  secondary  (emergency  exit  of  the 
forward  K)wer  lobe  (service/cargo) 
compartment.  The  other  must  be 
aiijacent  to  the  seat  in  the  forward  lower 
lobe  (service/cargo)  compartment. 

4.  Training  manuals  and  training  must 
include: 

(a)  Use  and  actions  associated  with 
warnings  and  placards  specified  herein. 


(b)  Accessing  and  exiting  the  cargo 
forward  lower  lobe  (service/cargo) 
c:omparfment.  including  emergency 
exiting. 

(c)  Checking  the  oxygen  bottle's 
pressure  for  adequacy  prior  to  entering 
the  forward  lower  lobe  (service/cargo) 
compartment. 

(d)  ('arrying  the  oxygen  bottle  when 
entering  the  forward  lower  lobe 
(service/cargo)  compartment. 

(e)  Maintaining  exit  path  aisle  and 
access  for  the  evacuation  routes. 

5.  The  stairway  between  the  forward 
lower  lobe  (service/ cargo)  compartment 
and  the  main  deck  (applicable  portions 
excerpted  from  Special  Conditions  25- 
71-NM-3  issued  August  27.  1976)  must 
meet  the  following  requirements: 

(a)  The  stairway  must  have  essentially 
straight  route  segments  with  a  landing  at 
each  significant  change  in  segment 
direc;tion. 

(b)  The  stairs  must  have  essentially 
rectangular  treads. 

(c:)  General  illumination  must  be 
provided  so  that,  when  measured  along 
the  centerlines  of  each  tread  and 
landing,  the  illumination  is  not  less 
than  .05  foot-candle. 

Issued  in  Rt'iiton.  \Vas)ilni;t()n.  on 
SeplembtT  ;to.  :;oo2 
All  Bahrami, 

.-Ar  tin'.^  MdiKiiirr.  I  ran^port  .\iipk:nf 
Dim  Itiratr.  .-Mrrmlt  Ccrtltii  ation  .Sen  jcr 

|FK  Ddi     tl2-.I.i7()7  Filed  10-'l-()2;  8:4.")  am] 
BILLING  CODE  491 0-1  ^P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510,  520,  522,  and  558 

New  Animal  Drugs;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  15  approved  new 
animal  dnig  applications  (NADAs)  from 
Cyanamid  Agricultural  de  Puerto  Rico. 
Inc..  to  Fort  Dodge  Animal  Health. 
DATES:  This  rule  is  effective  October  10. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther.  Center  for  Veterinar\- 
Medicine  (HFV-104).  Food  and  Drug 
Administration.  7519  Standish  PI., 
Roc.kville,  MD  20855,  301-827-8549.  e- 
mail:  llutber@cvin.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Cyanamid 
Agricultural  de  Puerto  Rico.  Inc.,  P.O. 
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Box  243,  Manati,  PR  00701,  has 
informed  FDA  that  it  has  transferred 
ownership  of,  and  all  rights  and  interest 
in,  the  following  15  approved  NADAs  to 
Fort  Dodge  Animal  Health,  A  Division 
of  American  Cyanamid  Co.,  P.O.  Box 
1339,  Fort  Dodge,  LA  50501; 


NADA 

Trade  Name 

Number 

039-356 

RIPERCOL  L  Bolus; 

TRAMISOL  Cattle  Wormer 

/ 

Bolus 

039-357 

RIPERCOL  L  Soluble  Drench 

Powder 

042-740 

RIPERCOL  L;  TRAMISOL 

Soluble  Drench  Powder  for 

Sheep 

042-«37 

RIPERCOL  L  Wormer  Oblets; 

TRAMISOL  Sheep  Wormer 

Oblets 

044-015 

TRAMISOL  Type  A  Medicated 

Article 

045-^55 

TRAMISOL  Type  A  Medicated 

Article 

045-513 

RIPERCOL  L 

049-553 

RIPERCOL  L 

092-237 

RIPERCOL  L-Piperazine 

Soluble 

093-688 

RIPERCOL  L-Piperazine 

101-079 

TRAMISOL  10%  Pig  Wormer; 

TRAMISOL  Hog  Wormer 

102^37 

TRAMISOL  Injectable  Solution 

104-184 

STYQUIN 

107-085 

TRAMISOL 

126-237 

TRAMISOL  Gel 

Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  520.1242a, 
520.1242b,  520.1242c,  520.1242e, 
520.1242f,  522.234,  522.1244,  and 
558.315  to  reflect  the  transfer  of 
ownership  and  to  reflect  current  format. 

Following  this  change  of  sponsorship. 
Cyanamid  Agricultural  de  Puerto  Rico, 
Iiic,  is  no  longer  the  sponsor  of  any 
approved  application.  Accordingly.  21 
CFR  510.600(c)  is  being  amended  to 
remove  the  entries  for  Cyanamid 
Agricultural  de  Puerto  Rico,  Inc. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  520  and  522 

Animal  drugs. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinarv-  Medicine.  21 
CFR  parts  510.  520.  522.  and  558  are 
amended  as  follows; 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows; 

Authority:  21  U.S.C.  321.  3:n.  ;i51.  3.^2. 
35,3.  360b.  371,  379e. 

§510.600    [Amended] 

2.  Section  510.600  S'ames.  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entr\'  for  "Cyanamid 
Agricultiual  de  Puerto  Rico.  Inc."  and  in 
the  table  in  paragraph  (c)(2)  by 
removing  the  entry  for  "043781". 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows; 

Authority:  21  L'.S.C.  360b, 

§  520. 1 242a    [Amended] 

4.  Section  520.1242a  Levamisole 
hydrochloride  drench  and  drinking 
water  is  amended  in  paragraph  (b)(1)  by 
removing  "043781"  and  by  adding  in  its 
place  "No.  053501". 

§  520.1242b    [Amended] 

5.  Section  520.1242b  Levamisole 
hydrochloride  tablet  or  oblet  (bolus)  is 
amended  in  paragraph  (c)  by  removing 
"043781"  and  by  adding  in  its  place 
"053501". 

§520.1 242c     [Amended] 

6.  Section  520.1242c  Levamisole 
hydrochloride  and  piperazine 
dihydrochloride  is  amended  in 
paragraph  (b)  by  removing  "043781" 
and  by  adding  in  its  place  "053501". 

§  520.1 242e    [Amended] 

7.  Section  520.1242e  Levamisole 
hydrochloride  effer\escent  tablets  is 
amended  in  paragraph  (b)  by  removing 
"043781"  and  by  adding  in  its  place 
"053501". 

§  520.1 242f    [Amended] 

8.  Section  520.1242f  Levanusoye 
hydrochloride  gel  is  amended  in 
paragraph  (b)  by  removing  "043781" 
and  by  adding  in  its  place  "053501". 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

9.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows; 

Authority:  21  U.S.C.  360b. 


§522.234    [Amended] 

10.  Section  522.234  Butamisole 
hydrochloride  is  amended  in  paragraph 
(b)  by  removing  "043781"  and  by 
adding  in  its  place  "053501 ". 

§522.1244    [Amended] 

11.  Section  522.1244  Levamisole 
phosphate  injection  is  amended  in 
paragraph  (b)  by  removing  "043781" 
and  by  adding  in  its  place  "053501 ". 

PART  55a— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

12.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows; 

Authority:  21  I    S.C.  360b.  371. 

§558.315    [Amended] 

13.  Section  558.315  Levamif^ole 
hydrochloride  lequivalentl  is  amended 
in  paragraph  (a)  by  removing  "043781" 
and  bv  adding  in  its  place  ".\o. 
053501". 

Dated:  September  26.  2002. 
Andrew  ).  Beaulieu. 

.■\cting  Dirrrtor.  Office  of  Sen  .Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
IFR  Do(    02-25880  Filed  1I)-'M)2:  845  am] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020430101-2101-01;  I.D. 
092502H] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  inseason  Action 
12— Ad)ustment  of  the  Recreational 
Fishery  From  the  Queets  River  to 
Leadbetter  Point,  WA  (Westport  Area) 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Adjustment;  request  for 

comments. 


SUMMARY:  NMFS  announces  that  the 
recreational  fishery  in  the  area  from  the 
Queets  River  to  Leadbetter  Point,  WA 
(Westport  Area),  was  modified  to  reopen 
Sundav,  August  18,  2002.  through 
midnight  on  Monday,  August  19.  2002. 
The  area  continued  with  a  bag  limit  of 
two  fish  per  day,  but  only  1  chinook. 
and  all  retained  coho  required  to  have 
a  healed  adipose  fin  clip,  and  a  chinook 
minimum  size  limit  of  28  inches  (71.1 
cm)  total  length.  All  other  restrictions 
remained  in  effect  as  aimounced  for 
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2002  ocean  salmon  fisheries.  The 
Northwest  Regional  Administrator, 
NMFS  (Regional  Administrator), 
determined  that  available  catch  and 
effort  data  indicated  that  these 
management  mt-asures  should  be 
implemented  to  prf)\ide  greater  access 
to  the  coho  and  chinook  quotas.  This 
action  was  necessary-  to  conform  to  the 
2002  management  goals. 
DATES:  Adjustment  in  the  VVestport  Area 
effective  0001  hours  local  time  (l.t.), 
August  18.  2002.  through  2359  hours 
It. .August  19.  2002.  or  until  modified 
by  a  subsequent  inseason  a(  tiun.  which 
will  he  published  in  the  Federal 
Register  tor  the  west  coast  salmon 
fisheries,  or  until  the  effective  date  of 
the  year  2003  management  measures. 
Comments  will  be  accepted  through 
October  25.  2002. 

ADDRESSES:  Comments  on  this  action 
must  be  mailed  to  D.  Robert  Lohn. 
Regional  Administrator,  Northwest 
Region,  N'MFS.  NOAA,  7H00  ,Sand  Point 
Wav  .\'.E..  Bldg   1,  Seattle.  WA  9811.5- 
0070;  or  fa.xed  to  206-526-63 7H,  or  Rod 
Mclnnis.  Actmg  Regional 
.\dministrator.  Southwest  Region. 
NMFS.  NOAA.  501  \V  Ocean  Blvd.. 
Suite  4200.  Long  Beach,  CA  90802- 
4132:  or  faxed  to  562-980-4018 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  .-\dministrator.  Northwest 
Region.  N'MFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
(  hnstnph'T  Wright.  J()h-526-bl40. 
SUPPLEMENTARY  INFORMATION: 

The  Regional  Administrator  modified 
the  season  for  the  recreational  fisher\  in 
the  Westport  sub-area  to  re(jpen  Sunday. 
August  18.  2002.  through  midnight  on 
Mondav.  August  19.  2002  The  area 
(  ontmued  with  rt  hag  limit  of  two  fish 
per  day.  but  only  1  chinook.  and  all 
retained  coho  required  to  have  a  healed 
ddipose  fin  clip,  and  a  chinook 
nunimum  size  limit  of  28  inches  (711 
cm)  total  length.  Information  provided 
on  August  15.  2002.  regarding  the 
available  catch  and  effort  data  indicated 
that  these  management  measures  should 
be  implemented  to  provide  greater 
access  to  the  coho  and  chinook  quotas. 
Modification  of  fishing  seasons  is 
authorized  bv  regulations  at  50  CFR 
660.409(b)(l)(i). 

In  the  2002  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  Mav  7.  2002),  NMFS 
announced  the  recreational  fisherv  in 
the  area  from  the  I'.S. -Canada  Border  to 
Cape  Falcon.  OR.  would  have  an  overall 
chinook  quota  of  67,500  fish,  with  each 


of  its  four  sub-areas  having  a  chinook 
guideline  The  Westport  sub-area  was 
announced  to  open  |une  30  through  the 
earlier  of  September  8.  2002.  or  a  39,280 
coho  subarea  quota,  with  a  guideline  of 
32,000  chinook. 

The  recreational  fishery  in  Westport 
sub-area  was  modified  twice  bv 
inseason  action.  The  fisherv  was  first 
modified  to  establish  a  chinook 
minimum  size  limit  of  28  inches  (71.1 
cm)  total  length  from  the  U.S. -Canada 
Border  to  Leadbetter  Point.  WA.  and  26 
inches  (66.0  cm)  total  length  from 
Leadbetter  Point,  WA.  to  Cape  Falcon, 
OR.  effective  Julv  21,  2002  (67  FR 
52891,  August  14,  2002).  Information 
provided  on  julv  18,  2002.  regarding  the 
available  catch  and  effort  data  indicated 
that  modifying  the  minimum  size  limit 
of  24  inches  (61.0  cm)  total  length  for 
(:hintn)k  to  the  adjusted  size  limits 
should  be  implemented  to  slow  the 
cat(.;h  of  chinook  and  provide  greater 
access  to  the  coho  quota.  Second,  the 
Westport,  WA,  sub-area  was  modified  to 
close  at  midnight  August  15.  2002,  with 
the  bag  limit  also  modified  to  two  fish 
per  day.  but  onlv  1  chinook.  and  all 
retained  coho  required  to  have  a  healed 
adipose  fin  i  lip  (67  FR  61041. 
September  27,  2002).  The  chinook 
minimum  size  limit  continued  to  be  28 
inches  (71.1  cm)  total  length.  These 
miiiiifications  to  the  fishing  season  were 
adopted  to  avoid  closing  the  fisherv 
early  due  to  reaching  the  chinook  quota, 
thus  precluding  the  opportunitv  to  catch 
available  marked  hatcherv  coho  salmon 
that  tvpiicaliv  show  up  in  greater 
numbers  later  in  the  season. 

On  .\ugust  15,  2002,  the  Regional 
.Administrator  c;onsulted  with 
representatives  of  the  Pacific  Fisherv 
Management  (Council.  Washington 
Department  of  Fish  and  Wildlife,  and 
Oregon  Department  of  Fish  and  Wildlife 
by  conference  call   Information  related 
to  catch  to  date,  the  chinook  and  coho 
catch  rates,  and  effort  data  indicated 
that  there  was  enough  chinook  left  in 
the  quota  to  allow  two  mcjre  davs  of 
fishing.  with(jut  foreclosing  opportunitv 
of  fishers  to  harvest  marked  coho  in  the 
other  sub-areas.  As  a  result,  the  States 
of  Washington  and  Oregon 
recommended,  and  the  Regional 
Administrator  concurred,  that  the 
recreational  fishery  in  the  Westport, 
WA,  sub-area  needed  modification  to 
reopen  on  Sunday,  August  18.  2002, 
through  midnight  on  Mondav,  August 
19,  2002.  to  access  the  available  chinook 
and  marked  coho  left  in  the  sub-area 
quotas.  In  addition,  the  area  was  to 
continue  with  a  bag  limit  of  two  fish  per 
day.  but  only  1  chinook.  and  all  retained 
coho  required  to  have  a  healed  adipose 
fin  clip,  and  a  chinook  minimum  size 


limit  of  28  inches  (71.1  cm)  total  length. 
All  other  restrictions  that  applied  to  this 
fishery  remained  in  effect  as  announced 
in  the  2002  annual  management 
measures. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  action  recommended 
by  the  States.  The  States  manage  the 
fisheries  in  State  waters  adjacent  to  the 
areas  of  the  U.S.  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procedures  of  50  CFR  660.411. 
actual  notice  to  fishers  of  the  above 
described  action  was  given  prior  to  the 
effective  date  by  telephone  hotline 
number  206-526-6667  and  800-662- 
9825.  and  by  U.S.  Coa.st  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
\'HF-FM  and  2182  kHz. 

This  action  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunity  for  public  comment 
under  5  U.S.C.  553(b)(B),  or  delaying  the 
effectiveness  of  this  rule  for  30  davs 
under  5  L'.S.C.  553(d)(3),  because  such 
notification  and  delay  would  be 
impracticable  and  contrary  to  the  public 
interest.  As  previously  noted,  actual 
notice  of  this  action  was  provided  to 
fishers  through  telephone  hotline  and 
radio  notification.  This  action  complies 
with  the  requirements  of  the  annual 
management  measures  for  ocean  salmon 
fisheries  (67  FR  30616.  May  7,  2002) 
and  the  West  Coast  Salmon  Plan.  Prior 
notice  and  opportunitv  for  public 
comment  was  impracticable  because 
NMFS  and  the  state  agencies  have 
insufficient  time  to  provide  for  prior 
notice  and  the  opportunity  for  public 
comment  between  the  time  the  fisherv 
catch  and  effort  data  are  collected  to 
determine  the  extent  of  the  fisheries, 
and  the  time  the  limits  to  which  the 
fishery  must  be  adjusted  to  reduce 
harvest  rates  in  the  fisherv'  must  be  in 
place.  Moreover,  such  prior  notice  and 
the  opportunity  for  public  comment  is 
contrary  to  the  public  interest  because  it 
does  not  allow  recreational  fishermen 
appropriately  controlled  access  to  the 
available  fish  at  the  time  they  are 
available. 

The  AA  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  required 
under  5  U.S.C.  553(d)(3).  A  delay  in 
effectiveness  of  this  action  would  not 
allow  recreational  fishermen 
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appropriately  controlled  access  to  the 
available  fish  at  the  time  they  are 
available. 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  Executive  Order  12866. 

I         Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  3,  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Ser\ice. 
|FR  Doc.  02-25710  Filed  10-9-02:  8:45  am] 
BILUNG  CODE  3S10-22-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  660 

[Docket  No.  020430101-2101-01 ;  I.D. 
092602A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Saimon  Fisheries;  Inseason  Action 
13— Adjustment  of  the  Commercial 
Fishery  from  the  U.S.-Canada  Border 
to  Cape  Falcon,  OR 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce, 

ACTION:  Adjustments;  request  for 

comments, 

SUMMARY:  NMFS  announces  that  the 
commercial  fishery  in  the  area  from  the 
U,S. -Canada  Border  to  Cape  Falcon,  OR 
was  modified  to  reopen  on  August  22. 
2002.  and  close  at  midnight,  August  28, 
2002,  with  a  vessel  limit  of  250  chinook 
salmon  for  the  entire  7-day  open 
period.  In  addition,  the  gear  restriction 
limiting  fishers  to  no  more  than  four 
spreads  per  line  between  Cape  Falcon, 
OR  and  Leadbetter  Point,  WA  was 
suspended  for  the  open  period.  All 
other  restrictions  and  regulations 
remain  in  effect  as  emnounced  for  2002 
ocean  salmon  fisheries.  The  Northwest 
Regional  Administrator,  NMFS 
(Regional  Administrator),  determined 
that  available  catch  and  effort  data 
indicated  that  these  management 
measures  should  be  implemented  to 
provide  fishers  greater  access  to  the 
chinook  and  coho  quotas.  This  action 
was  necessary  to  conform  to  the  2002 
management  goals. 

DATES:  Adjustments  in  the  area  from  the 
U.S.-Canada  Border  to  Cape  Falcon,  OR, 
effective  0001  hours  local  time  (It,), 
August  22,  2002.  through  2359  hours  l.t, 
August  28,  2002,  after  which  the  fisher>' 
will  remain  closed  until  opened  through 


an  additional  inseason  action,  which 
will  be  published  in  the  Federal 
Register  for  the  west  coast  salmon 
fisheries,  or  until  the  effective  date  of 
the  year  2003  management  measures. 
Comments  will  be  accepted  through 
October  25,  2002. 

ADDRESSES:  Comments  on  these  actions 
must  be  mailed  or  faxed  to  D.  Robert 
Lohn.  Regional  Administrator. 
Northwest  Region,  NMFS,  NOAA,  7600 
Sand  Point  Wav  N.E.,  Bldg.  1,  Seattle, 
WA  98115-0070,  facsimile  206-526- 
6376; or 

Rod  Mclnnis,  Acting  Regional 
Administrator.  Southwest  Region. 
NMFS.  NOAA.  501  W.  Ocean  Blvd.. 
Suite  4200.  Long  Beach,  CA  90802- 
4132.  facsimile  562-980-4018. 

Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator.  Northwest 
Region,  NMFS, 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright.  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  modified  the 
season  for  the  commercial  fishery  in  the 
commercial  fisherv-  in  the  area  from  the 
U.S.-Canada  Border  to  Cape  Falcon.  OR 
to  reopen  on  August  22,  2002,  and  close 
at  midnight.  August  28.  2002.  with  a 
vessel  hmit  of  250  chinook  salmon  for 
the  entire  7-day  open  period.  In 
addition,  the  gear  restriction  limiting 
fishers  to  no  more  than  four  spreads  per 
line  between  Cape  Falcon,  OR  and 
Leadbetter  Point,  WA  was  suspended 
for  the  open  period.  Information 
provided  on  August  21,  2002,  regarding 
the  available  catch  and  effort  data 
indicated  that  these  management 
measures  should  be  implemented  to 
allow  fishers  to  fully  access  the  chinook 
and  coho  quotas.  Modification  of  fishing 
seasons  and  gear  restriction  are 
authorized  bv  regulations  at  50  CFR 
660.409(b)(lj(i)and50CFR 
660,409(b)(l)(iv),  respectively. 

In  the  2002  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616.  May  7.  2002).  NMFS 
announced  that  the  commercial  fisherv- 
for  all  salmon  except  coho  in  the  area 
from  the  U.S.-Canada  Border  to  Cape 
Falcon.  OR  would  open  July  1.  2002, 
and  run  through  the  earlier  of 
September  8.  2002.  or  a  32,500-chinook 
quota,  except  for  a  selective  fishery  for 
marked  coho  in  the  sub-area  from 
Leadbetter  Point,  WA  to  Cape  Falcon, 
OR  scheduled  at  the  end  of  the  season 
with  a  5,000-marked  coho  quota. 

The  fishery'  in  the  area  from  the  U.S.- 
Canada Border  to  Cape  Falcon.  OR.  has 


been  modified  four  times  so  far  by 
inseason  action.  The  first  inseason 
action  opened  the  fishery  as  scheduled 
on  July  1.  2002,  but  modified  it  to  close 
at  midnight,  July  8,  2002.  with  the 
provision  that  no  vessel  may  possess, 
land,  or  deliver  more  than  250  chinook 
for  the  entire  8-dav  open  period  (67  FR 
47334,  July  18,  2002).  The  second 
inseason  action  reopened  the  area  on 
July.  12.  2002,  and  closed  it  at  midnight, 
July  22,  2002,  with  the  provision  that  no 
vessel  mav  possess,  land,  or  deliver 
more  than  400  chinook  for  the  entire 
11-day  open  period  (67  FR  49875. 
August  1.  2002).  The  third  inseason 
action  reopened  the  area  on  July  26. 
2002,  and  closed  it  at  midnight,  August 
5.  2002,  with  the  provision  that  no 
vessel  mav  possess,  land,  or  deliver 
more  than  500  chinook  salmon  for  the 
entire  11-day  open  period  (67  FR52889. 
.August  14,  2002).  The  fourth  inseason 
action  reopened  the  area  on  .August  9. 
2002.  and  closed  it  at  midnight.  .August 
18,  2002.  with  the  provision  that  no 
vessel  may  possess,  land,  or  deliver 
more  than  400  chinook  salmon  for  the 
entire  10-day  open  period  (67  FR 
60599.  September  26,  2002).  In  addition, 
the  gear  restriction  limiting  fishers  to  no 
more  than  four  spreads  per  line  between 
Cape  Falcon,  OR  and  Leadbetter  Point, 
WA  was  suspended  for  the  fourth  open 
period.  These  modifications  to  the 
fishing  season  were  adopted  to  avoid 
closing  the  fishery  early  due  to  rear:hing 
the  chinook  quota,  thus  precluding  the 
opportunity  to  catch  available  marked 
hatcherv'  coho  salmon  later  in  the 
season. 

On  August  21.  2002.  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  Washington 
Department  of  Fish  and  Wildlife,  and 
Oregon  Department  of  Fish  and  Wildlife 
(ODFW)  by  conference  call.  Information 
related  to  catch  to  date,  the  chinook 
catch  rate,  and  effort  data  indicated  that 
it  was  likely  that  the  chinook  quota 
would  be  reached  prematurely  unless 
adequately  controlled,  potentially 
foreclosing  opportunity  of  fishers  to 
conduct  the  selective  fishery  for  marked 
coho  later.  As  a  result,  the  States  of 
Washington  and  Oregon  recommended, 
and  the  Regional  Administrator 
concurred,  that  the  commercial  fishery 
in  the  area  from  the  U.S.-Canada  Border 
to  Cape  Falcon,  OR.  would  reopen  on 
August  22,  2002,  and  close  at  midnight, 
August  28,  2002.  with  the  provision  that 
no  vessel  may  possess,  land,  or  deliver 
more  than  250  chinook  for  the  entire  7- 
day  open  period.  In  addition,  the  gear 
restriction  limiting  fishers  to  no  more 
than  four  spreads  per  line  between  Cape 
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Falcon.  OR  and  Lcddbettfr  Pnint,  \V.\ 
was  again  ^usp^'n(^^'(i  ff>r  thr  npt^n 
period,  bt'c  ause  this  gt-'ar  rcstrii  tion  v^,i^ 
no  lunger  needed  to  limit  the  (  at(  h  ot 
(oho  All  other  restrictions  that  .ippU  to 
this  fishery  remain  in  eff»'(  t  as 
announced  in  the  2U02  annual 
management  measures   The  .State  ot 
Oregon  i  untinued  the  landing 
restriction  for  this  fisher\-  in  their 
regulations  recjuiring  that  fishers  fislung 
north  of  (iape  FdU  on,  OK  and  intending 
to  land  s.ilmnn  south  of  (lape  Fah  on, 
OR  notif\  the  ODFW  hef,,re  the\  leave 
the  area  at  the  tollovvint;  phone  numher 
l,S41l  867-0,<0().  Hxt    _'^J    In  addition, 
the  parties  agreed  to  reevaluate  the 
fishery  on  August  iO,  JdOJ,  and  assess 
the  possibilitv  of  further  .ipfuers. 

The  Regional  .\dministrator 
determined  that  thf  fiest  av.ulalilf 
information  indu  ated  that  the  i  ati  h  .iiid 
effort  data,  and  pro|e(  tions.  supported 
the  abo\-e  inseason  ac  tion  re(  omiiiend>'d 
\i\  the  .States   Th.'  States  nianag.'  tfie 
fisheries  in  State  waters  adiai  ent  to  thi' 
areas  of  the  I '  S  e\(  hisive  e(  i  ini  iinii 
/one  in  a(  (  ordanc  e  with  this  Federal 
action,  .-\s  [irovided  \}\  the  inseason 
notice  pro(  eduri's  i,f  lO  CFR  dtid  4  11, 
actual  notii  >■  to  fishers  ot  \lv  ,itH^\>' 
(les(  nhed  u  wu  \\,i--  -^iv  en  prn  t  Im  the 


effective  date  by  telephone  hotline 
number  206-526-6667  and  800-662- 
MH2.T.  and  bv  I'.S.  Cloast  Guard  Notice  to 
.Manners  broadcasts  on  Channel  16 
\HF-FMand  2182  kHz. 

This  a(  tion  does  not  apply  to  other 
tisherie>  that  may  be  operating  in  other 
areas 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  ofiportunity  for  public  comment 
uiuier  ')  ISC  .T.Tj(b)(B).  or  delaying  the 
eftec  ti\  I'liess  of  this  rule  for  30  days 
under  T  IS  C  .T.T.3(d](31.  because  such 
notifii  at  ion  and  dela\'  would  be 
impractic  .ible  and  contrary  to  the  public 
interest   As  previously  noted,  actual 
iiotK  e  of  this  ac:tion  was  provided  to 
tishers  through  telephone  hotline  and 
r.idio  iiotifii  ation.  This  action  complies 
w  ith  the  requirements  of  the  annual 
in.inagement  measures  for  ocean  salmon 
fisheries  (67  FR  ,U)616.  May  7.  2002) 
and  the  West  Coast  Salmon  Plan.  Prior 
notii f  <ind  ofiportunitv  for  public 
(  omment  was  impracticable  because 
.\MFS  and  the  State  agencies  have 
insufficient  time  to  provide  for  prior 
iiotK  e  dud  the  oppdrtunity  for  public 


comment  between  the  time  the  fishery 
catch  and  effort  data  are  collected  to 
determine  the  status  of  the  fisheries  and 
the  time  the  limits  to  which  the  fishery 
must  be  adjusted  to  reduce  harvest  rates 
in  the  fishery'  must  be  in  place. 
Moreover,  such  prior  notice  and  the 
opportunity  for  public  comment  is 
contrary  to  the  public  interest  because  it 
does  not  allow  commercial  fishermen 
appropriately  controlled  access  to  the 
available  fish  at  the  time  thev  are 
available. 

The  AA  finds  good  cause  to  waive  the 
30-dav  delay  in  effectiveness  required 
under's  U.S.C.  553(d)(3).  A  delay  in 
effectiveness  of  this  action  would  not 
allow  commercial  fishermen 
appropriately  controlled  access  to  the 
available  fish  at  the  time  they  are 
available.  This  action  is  authorized  by 
50  CFR  660.409  and  660.41 1  and  is 
exempt  from  review  under  Executive 
Order  12866. 

.Vulhority:  U)  I'SC    1801  ef  sej/ 
Dated:  ()(  tuber  7.  2002 
Virginia  M.  Fav. 

Ai  tinoDirtH  tor.  OIIk  i' ut  Siislainal)lt' 
/■';.s/ier;e.s.  \ationul  Mannr  f;s/jeries  .S'en/ce 
|KR  D(i(    02-2.">Hfl,-,  Filed  I0-^M)2;  HAr,  amj 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  549 

[B0P-1111-P] 
RIN1120-AB11 

Inmate  Fees  for  Healtti  Care  Services 

agency:  Bureau  of  Prisons.  Justice. 
ACTION:  Proposed  rule. 


summary:  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  proposes  rules 
describing  procedures  we  will  follow  for 
charging  inmates  fees  for  certain  kinds 
of  health  services,  as  required  under  the 
Federal  Prisoner  Health  Care 
Copayment  Act  of  2000. 
DATES:  Please  send  comments  by 
December  9.  2002. 
ADDRESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons,  320 
First  Street,  NW.,  Washington.  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Qureshi.  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  (202) 
307-2105. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Prisoner  Health  Care 
Copavment  Act  of  2000  (Pub.  L.  106- 
294.  October  12,  2000,  114  Stat.  1038). 
the  Bureau  of  Prisons  may  assess  and 
collect  a  fee  for  health  care  services 
provided  in  connection  with  certain 
kinds  of  inmate  health  care  visits.  In 
this  document,  we  propose  rules 
describing  procedures  we  will  follow  for 
charging  inmates  health  service  fees  for 
certain  kinds  of  health  care  services. 

Who  Do  These  Rules  Apply  To? 

These  rules  apply  to  anyone 
incarcerated  in  an  institution  under  our 
jurisdiction  and  to  anyone,  as 
designated  by  the  Director,  who  has 
been  charged  with  or  convicted  of  an 
offense  against  the  United  States. 

What  Will  This  Rule  Do? 

Through  this  rule,  the  Bureau  will 
add  a  subpart  F  to  its  regulations  in  28 


CFR  part  549,  on  Medical  Services. 
Under  these  rules,  an  inmate  must  pay 
a  S2.00  fee  for  health  care  services  if  (1) 
he/she  receives  services  in  connection 
with  a  visit  that  he/she  requested, 
except  for  certain  services,  or  (2)  he/she 
injured  an  inmate  who,  as  a  result  of  the 
injury,  needs  a  health  care  visit. 

Under  these  rules,  and  under  the 
Federal  Prisoner  Health  Care 
Copayment  Act  of  2000,  we  will  not 
charge  fees  foi"  health  care  sen'ices 
based  on  staff  referrals,  staff-approved 
follow-up  treatment  for  a  chronic 
condition,  preventative  health  care 
services,  emergency  services,  prenatal 
care,  diagnosis  or  treatment  of  chronic 
infectious  diseases,  mental  health  care, 
or  substance  abuse  treatment. 

If  inmates  disagree  with  a  health  care 
service  fee  that  we  charge  them,  they 
may  appeal  it  through  the  Bureau's 
Administrative  Remedy  Program. 

Also,  if  an  inmate  is  indigent  and 
unable  to  pay  the  health  care  service  fee, 
we  will  not  charge  that  inmate. 

Where  To  Send  Comments 

You  can  send  written  comments  on 
this  rule  to  the  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons,  320 
First  Street.  NW..  Washington,  DC 
20534. 

We  will  consider  comments  received 
during  the  comment  period  before 
taking  final  action.  We  will  try  to 
consider  comments  received  after  the 
end  of  the  comment  period.  In  light  of 
comments  received,  we  may  change  the 

rule. 

We  do  not  plan  to  have  oral  hearings 
on  this  rule.  All  the  comments  received 
remain  on  file  for  public  inspection  at 
the  above  address. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  determined  that  certain  rules  are 
part  of  a  category  of  actions  which  are 
not  "significant  regulatory  actions" 
under  section  3(f)  of  Executive  Order 
12866.  Because  this  rule  falls  within 
that  category.  OMB  did  not  review  it. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Under  Executive 
Order  13132.  this  rule  does  not  have 


sufficient  federalism  implu  ations  tor 
which  we  would  prepare  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  oi  Prisons. 
under  the  Regulatory  Flexibility  .^ct  !5 
U.S.C.  605(b)).  reviewed  this  regulation. 
By  approving  it,  the  Director  certifies 
that  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  bee.ause:  This 
rulers  about  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons. 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  cause  State,  local 
and  tribal  governments,  or  the  private 
sector,  to  spend  SIOO.000.000  or  more  m 
any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  We  do  not  need  to  take 
action  under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  bv  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  .\c\  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
SlOO.OOO.OOO  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment. 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  want  to  make  Bureau  documents 
easier  to  read  and  understand   If  \nu 
can  suggest  how  to  improve  the  ilantv 
of  these  regulations,  call  or  write  to 
Sarah  Qureshi  at  the  address  or 
telephone  number  listed  above. 

List  of  Subjects  in  28  CFR  Part  549 

Prisoners. 

Kathleen  Hawk  Sawyer. 

DirtTtor.  Bureau  of  Prisons 

Under  rulemaking  authority  vested  m 
the  Attorney  General  in  5  U.S.C.  552(a) 
and  delegated  to  the  Director,  Bureau  of 
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Prisons,  we  propose  to  amend  28  CFR 
part  549  as  follows 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  549— MEDICAL  SERVICES 

t.  Revise  the  authority  citation  for  28 
CFR  549  to  read  as  follows: 

Authority:  5  ISC   M\.  18  L'.S.C.  .1621. 
3622.  ,1624!  4001.  400.S.  4014.  4042.  4045. 
4081.  4082.  (Repealed  in  part  as  to  uffen.ses 
committed  on  or  after  November  1.  1987). 
4241-4247.  5006-3024  (Repealed  October  12, 
1984.  a.s  to  offenses  committed  after  that 
date).  5039;  28  U.S.C.  509.  510. 

2  Add  a  new  Subpart  F  to  read  as 

follows: 

Subpart  F — Fees  for  Health  Care 
Services 

Sec. 

549.70  Purpose  and  scope. 

549.71  Inmates  affected. 

549.72  Services  provided  without  fees. 

549.73  .^ppeaiing  the  fee. 

549.74  Inmates  without  funds. 

§  549.70    Purpose  and  scope. 

(a)  The  Bureau  of  Prisons  (Bureau) 
may,  under  certain  circumstances, 
charge  you.  an  inmate  under  our  care 
and  custody,  a  fee  for  providing  vou 
with  health  care  services 

(b)  Generally,  if  you  are  an  inmate  as 
described  in  **  549.71,  you  must  pay  a 
fee  for  health  care  services  of  S2  00  per 
health  care  visit  if  you: 

(1)  Receive  health  care  services  in 
connection  with  a  health  care  visit  that 
you  requested,  (except  for  services 
described  in  ^  549.72);  or 

(2)  Are  found  responsible  through  the 
Disciplinar\'  Hearing  Process  to  have 
injured  an  inmate  who.  as  a  result  of  the 
injur\'.  requires  a  health  care  visit. 

§549.71     Inmates  affected. 

This  subpart  applies  to: 

(a)  Any  individual  incarcerated  in  an 
institution  under  the-Bureau's 
jurisdiction;  or 

(b)  Any  other  individual,  as 
designated  by  the  Diref;tor.  who  has 
been  charged  with  or  convicted  of  an 
offense  against  the  United  States. 

§  549.72    Services  provided  without  fees. 

We  will  not  charge  a  fee  for: 

(a)  Health  care  services  based  on  staff 
referrals; 

(b)  Staff-approved  follow-up 
treatment  for  a  chronic  condition; 

(c)  Preventive  health  care  services; 

(d)  Emergency  services; 

(e)  Prenatal  care; 

(f)  Diagnosis  or  treatment  of  chronic 
infectious  diseases;  (g)  Mental  health 
care;  or 

(gj  Mental  health  care;  or 


(h)  Substance  abuse  treatment. 

§549.73    Appealing  ttie  fee. 

You  may  seek  review  through  the 
Bureau's  Administrative  Remedy 
Program  (see  28  CFR  part  542)  if  you 
disagree  with  either  the  fee  charge  or  the 
amount 

§  549.74    Inmates  without  funds. 

You  will  not  be  charged  a  health  care 
service  fee  if  vou  are  considered 
indigent  and  unable  to  pay  the  health 
care  service  fee.  The  Warden  may 
establish  rules  and  processes  to  prevent 
abu.ses  of  this  provision. 

(FR  Doc.  02-25850  Filed  !()-'>-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 

[OEI-2002-0010;  FRL-6724-4] 

Overburden  Exemption;  Toxic 
Chemical  Release  Reporting; 
Community  Right-to-Know; 
Administrative  Procedure  Act 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 

ACTION:  Denial  of  petition. 


SUMMARY:  EPA  is  denying  an 
.Administrative  Procedure  Act  (APA) 
petition  to  modif\'  its  definition  of 
"overburden"  to  include  both 
consolidated  and  unconsolidated 
material.  Currently,  unconsolidated 
material  is  eligible  for  the  overburden 
exemption  to  reporting  required  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
Specifically.  EPA  is  denying  this 
petition  because  EPA's  review  of  the 
petition  and  available  information 
resulted  in  the  conclusion  that 
consolidated  rock  includes  materials 
that  often  contain  toxic  chemicals  above 
negligible  amounts,  often  in  significant 
quantities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  South.  Petition  Manager,  U.S. 
Environmental  Protection  Agency,  Mail 
Code  2844T,  1200  Pennsylvania  Ave., 
NW..  Washington.  DC  20460.  202-56&- 
0745.  e-mail:  south.peter@epa.gov.  For 
specific  information  on  this  document, 
or  for  more  information  on  EPCRA 
section  313,  contact  the  Emergency 
Planning  and  Community  Right-to- 
Know  Hotline,  U.S.  Environmental 
Protection  Agency.  Mail  Code  5101, 
1200  Pennsylvania  Ave.,  NW., 


Washington.  DC  20460,  Toll  free:  1- 
800-535-0202.  in  Virginia  and  Alaska: 
703-412-9877  or  Toll  free  TDD:  1-800- 
553-7672.  Information  concerning  this 
notice  is  also  available  on  EPA's  Web 
site  at  bttp://iv\\'H-.epa.gov/tri. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  notice  does  not  make  any 
changes  to  existing  regulations. 
However,  you  may  be  affected  by  this 
notice  if  you  are  a  metal  mining  facility, 
or  a  facility  that  carries  out  metal 
mining  activities.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


ratAnnrv         Examples  of  potentially  inter- 
oategory  gg,g^  entities 


Industry 


Federal  Gov- 
ernment. 


Metal  mining  facilities  that 
remove  and  manage  over- 
burden and  waste  rock  to 
access  target  ore;  SIC 
major  group  codes  1 0  (ex- 
cept 1011.  1081,  and 
1094). 

Federal  facilities 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  To  determine  whether  your 
facility  would  be  affected  by  this  action, 
you  should  carefully  examine  the 
applicabilitv  criteria  in  part  372,  subpart 
B  of  Title  40  of  the  Code  of  Federal 
Regulations  (CFR).  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  Of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OEI-2002-0010. 

The  public  docket  includes 
information  considered  by  EPA  in 
developing  this  action,  including  the 
documents  listed  below,  which  are 
physically  located  in  the  docket.  In 
addition,  interested  parties  should 
consult  documents  that  are  referenced 
in  the  docimients  that  EPA  has  placed 
in  the  docket,  regardless  of  whether 
these  referenced  documents  are 
physically  located  in  the  docket.  For 
assistance  in  locating  documents  that 
are  referenced  in  documents  that  EPA 
has  placed  in  the  docket,  but  that  are 
not  physically  located  in  the  docket, 
please  consult  the  person  listed  in  the 
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preceding  FOR  FURTHER  INFORMATION 
CONTACT  section.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Overburden 
Exemption  Docket  in  the  EPA  Docket 
Center.  (EPA/DC)  EPA  West.  Room 
B102,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1742,  and 
the  telephone  number  for  the 
Overburden  Exemption  Docket  is  (202) 
566-1752. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  docimients  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number. 

II.  Introduction 

A.  What  Is  the  Statutory  Authority  for 
This  Action? 

This  action  is  taken  under  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  sees  551-559,  701-706. 

B.  What  Is  the  General  Background  for 
This  Action? 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
in  amounts  above  reporting  threshold 
levels,  to  report  their  environmental 
releases  of  such  chemicals  annually. 
These  facilities  must  also  report 
pollution  prevention  and  recycling  data 
for  such  chemicals,  pursuant  to  section 
6607  of  the  Pollution  Prevention  Act  of 
1990  (PPA),  42  U.S.C.  13106. 

On  May  1, 1997.  EPA  added  metal 
mining  and  six  other  industry  groups  to 
the  list  of  facilities  subject  to  the 


reporting  requirements  of  section  313  of 
EPCRA.  62  FR  23833.  EPA  added  these 
groups  in  order  to  enhance  the  public's 
knowledge  about  the  use  and 
disposition  of  toxic  chemicals  in  their 
communities. 

EPA  defines  "overburden"  as  "the 
unconsolidated  material  that  overlies  a 
deposit  of  useful  materials  or  ores  "  40 
CFR  372.3.  Due  to  the  Agency's 
understanding  that  overburden 
contained  EPCRA  section  313  chemicals 
in  negligible  amounts  and  that  reporting 
was  unlikely  to  provide  the  public  with 
information  valuable  enough  to  warrant 
reporting,  EPA  exempted  EPCRA 
section  313  chemicals  in  overburden 
from  EPCRA  section  313  and  PPA 
section  6607  reporting  requirements. 
EPA  does  not  require  compliance 
determinations  or  reporting  of  releases 
or  other  waste  management  information 
for  listed  chemicals  which  exist  in 
overburden  removed  prior  to  removal  of 
waste  rock  or  extraction  of  the  target 
ore.  The  Agency's  rationale  in  providing 
the  overburden  exemption,  as  defined 
above,  was  dependent  on  EPA's 
understanding  that  overburden 
contained  toxic  chemicals  only  in 
negligible  amounts,  and  therefore  was 
unlikely  to  generate  any  reporting.  62 
FR  23859.  The  same,  however,  could 
not  be  determined  for  consolidated  rock, 
and  therefore  EPA  did  not  extend  the 
exemption  to  this  material.  Id. 

in.  What  Does  This  Petition  Request  of 
the  Agency? 

EPA  received  a  petition  from  the 
National  Mining  Association  (NMA)  on 
December  22.  1998,  and  additional 
information  in  a  letter  on  May  7.  1999. 
NMA  petitioned  the  Agency  to  modif>- 
the  EPCRA  section  313  definition  of 
"overburden"  to  include  both 
consolidated  and  unconsolidated 
material.  Refs.  1  and  2.  Currently,  only 
unconsolidated  material  is  considered 
as  overburden  under  the  Toxics  Release 
Inventory-  (TRI)  program,  and  therefore 
only  unconsolidated  material  is  eligible 
for  the  overburden  exemption  under 
EPCRA  section  313. 

NMA  asserts  that  the  EPCRA  section 
313  definition  of  overburden  is 
inconsistent  with  that  of  the  mining 
industrv,  the  body  of  technical 
evidence,  leading  technical  authorities, 
and  other  federal  regulatory  definitions. 
Refs.  1  and  2.  NMA  considers 
overburden  to  include  both  the 
consolidated  and  unconsolidated 
material  that  overlies  an  ore  deposit. 
NMA  petitioned  EPA  to  include 
consolidated  material  in  addition  to 
unconsolidated  material  in  the 
definition  of  overburden  under  EPCRA 
section  313  and  thus  make  coilsolidated 


material  eligible  for  the  overburden 
exemption. 

NMA  cites  two  technical  references: 
the  American  Geological  Institute  (AGI) 
Dictionary  of  Mining.  Mineral,  and 
Related  Terms,  Ref  3.  and  the  Glossary 
of  Selected  Geologic  Terms  with  Special 
Reference  to  Their  Use  in  Engineering, 
Ref  4.  The  AGI  defines  overburden  as: 
overburden  (a)  Designates  material  of 
any  nature,  consolidated  or 
unconsolidated,  that  overlies  a  deposit 
of  useful  materials,  ores,  or  coal — esp 
those  deposits  that  are  mined  from  the 
surface  by  open  cuts.  (Stokes.  1955)  (b) 
Loose  soil.  sand,  gravel,  etc.  that  lies 
above  the  bedrock.  Also  called  burden, 
capping  cover,  drift,  mantle,  surface. 
See  also:  baring;  burden;  top.  (Stokes. 
1955).  Ref  3. 

The  Glossary-  of  Selected  Geologic 
Terms  with  Special  Reference  to  Their 
Use  in  Engineering,  by  W.  L  Stokes  and 
D.  ].  Varnes,  defines  overburden  as; 
overburden,  n.  A  term  used  by 
geologists  and  engineers  in  several 
different  senses.  By  some  it  is  used  to 
designate  material  of  any  nature, 
consolidated  or  unconsolidated,  that 
overlies  a  deposit  of  useful  materials, 
ores,  or  coal,  especially  those  deposits 
that  are  mined  from  the  surface  by  open 
cuts.  As  employed  by  others  overburden 
designates  only  loose  soil,  sand,  gravel, 
etc.,  that  lies  above  the  bedrock  The 
term  should  not  be  used  without 
specific  definition.  Ref  4. 

In  addition,  NMA  cites  two  EP.'\ 
definitions  and  four  other  federal 
regulatorv  definitions  that  define 
overburden  to  include  both 
consolidated  and  unconsolidated 
material.  The  EPA's  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
(40  CFR  122.26(b)(lG))  defines 
overburden  as:  Overburden  means  any 
material  of  any  nature,  consolidated  or 
unconsolidated,  that  overlies  a  mineral 
deposit,  excluding  topsoil  or  similar 
naturally-occurring  surface  materials 
that  are  not  disturbed  by  mining 
operations.  Ref  2. 

EPA's  Office  of  Solid  Waste  (OSW) 
1985  Report  to  Congress:  Wastes  from 
the  Extraction  and  Beneficiation  of 
Metallic  Ores,  Phosphate  Rock. 
Asbestos.  Overburden  from  Uranium 
Mining,  and  Oil  Shale  defines 
overburden  as:  "consolidated  or 
unconsolidated  material  overlying  the 
mined  area."  Ref  5. 

The  other  federal  agency  definitions 
include:  the  Mine  Safety  and  Health 
Administration  (MSHA).  the  Office  of 
Surface  Mining  (OSM).  the  Bureau  of 
Land  Management  (BLM).  and  the 
Bureau  of  Indian  Affairs  (BIA).  Ref  2. 
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IV.  What  Is  the  Regulatory  Status  of  the 
Orerburden  Exemption? 

The  regulatory  definition  of 
overburden  under  EPCRA  section  313  is 
the  unconsolidated  material  that 
overlies  a  deposit  of  useful  ftiaterials  or 
ores.  40  CFR  372.3.  In  most  cases, 
overburden  contains  EPCRA  section  313 
chemicals  in  negligible  amounts  and 
reporting  is  unlikely  to  provide  the 
public  with  sufficient  valuable 
information  to  justify  reporting. 

In  contrast,  waste  rock  (including 
consolidated  rock)  may  be  acid- 
generating  and  may  contain  toxic  metals 
above  negligible  amounts  that  after 
release  can  be  mobilized  and  be 
transported  through  the  envirorunent. 
EPA  considers  waste  rock  (including 
consolidated  rock)  as  distinct  from 
overburden  for  purposes  of  reporting 
under  EPCRA  section  313.  62  FR  23859. 
In  fact,  EPA's  definition  of  overburden 
specifically  excludes  waste  rock:  "It 
[overburdeni  does  not  include  any 
portion  of  the  ore  or  waste  rock."  40 
CFR  372.3.  Waste  rock  (including 
consolidated  rock)  is  generally 
considered  that  portion  of  the  ore  body 
that  is  barren  or  submarginal  rock  or  ore 
which  has  been  mined  but  under 
normal  conditions  is  not  considered  of 
sufficient  value  to  warrant  treatment. 
Waste  rock  is  part  of  the  ore  body  and 
may.  depending  upon  economic 
conditions,  become  a  valuable  source  of 
metal.  Waste  rock  (including 
consolidated  rock)  may  also  be  further 
distributed  in  commerce  for  other  uses 
such  as  road  construction.  Although 
waste  rock  (including  consolidated 
rock)  may  tvpically  contain  lower 
concentrations  of  metals  and  other 
constituents  than  the  target  ore,  it  often 
contains  toxic  chemicals  above 
negligible  amounts. 

V.  What  Is  EPA's  Rationale  for  Denial? 

In  adding  metal  mining  to  the  list  of 
facilities  subject  to  the  reporting 
requirements  of  EPCRA  seciion  313  (62 
FR  23833).  EPA  provided  the 
overburden  exemption  due  to  the 
Agency 's  understanding  that 
overburden  contained  EPCRA  section 
313  chemicals  in  negligible  amounts 
and  that  reporting  was  unlikely  to 
provide  the  public  with  sufficient 
valuable  information  to  justify 
reporting.  EPA  was  not  able  to  make  the 
same  determination  for  the  consolidated 
rock  that  surrounds  the  ore  body  or  the 
ore  body  itself.  Therefore,  the  Agency 
specifically  defined  overburden  to  only 
include  "unconsolidated  material  that 
overlies  a  deposit  of  useful  materials  or 
ores, "40  CFR  372.3. 


The  Agency  specifically  did  not 
exempt  consolidated  mining  material 
[i.e..  waste  rock,  including  consolidated 
rock)  due  to  EPA's  understanding  that 
consolidated  rock  and/or  waste  rock 
often  contains  toxic  chemicals  above 
negligible  amounts.  Neither  the  petition 
submitted  by  NMA  nor  the  documents 
which  define  overburden  in  a  broader 
manner  than  the  TRI  program  contain 
information  that  would  allow  EPA  to 
change  its  conclusion.  Without  that  type 
of  information.  EPA  is  unwilling  to 
extend  an  exemption  to  materials  which 
contain  toxic  chemicals  above  negligible 
amounts  and  for  which  reporting  is 
likely  to  provide  the  public  with 
valuable  information.  EPA's 
determination  relies  on  the  legal 
doctrine  of  the  de  minimis  non  curat 
lex:  "the  law  does  not  concern  itself 
with  trifling  matters,"  Alabama  Power 
Co.  V.  Costle.  636  F.2d  323,  360  (DC. 
Cir.  1979).  The  de  minimis  principle 
recognizes  that  most  regulatory  statutes 
permit  the  "implication"  that  an  agency 
has  the  authority  to  craft  exemptions 
"when  the  burdens  of  regulation  yield  a 
gain  of  trivial  or  no  value."  Alabama 
Power.  636  F  .2d  at  360-61.  EPA  has 
found  no  information  to  conclude  that 
consolidated  mining  material  contains 
EPCRA  section  313  chemicals  in  only 
negligible  amounts.  As  such.  EPA 
limited  this  particular  exemption  to 
include  overburden  as  defined  under 
EPCRA  section  313  (i.e.,  unconsolidated 
material)  and  did  not  extend  it  to 
consolidated  material  (i.e..  waste  rock 
including  consolidated  rock)  which 
often  contains  EPCRA  section  313  toxic 
chemicals  above  negligible  amounts. 

Furthermore,  after  they  are  released, 
the  metals  that  are  contained  in  waste 
rock  and  consolidated  rock  can  be 
mobilized  and  transported  through  the 
environment.  Significant  human  health 
and  environmental  damages  are  caused 
by  the  management  of  mining  wastes 
(i.e..  extraction  and  beneficiation).  Refs. 
6,7,  and  8.  Therefore,  reporting  on  these 
materials  will  be  valuable  to  the  public. 

In  addition,  NMA's  proposed  basis  for 
expansion  of  the  TRI  definition  of 
overburden — that  EPA's  definition  is 
inconsistent  with  that  of  the  industry — 
is  not  persuasive.  Both  the  AGI 
definition  and  the  Stokes  and  Vames 
definition  provide  similar  two-part  sub- 
definitions  that  are  significantly 
different.  Although  the  first  sub- 
definition  provided  by  AGI  is  consistent 
with  MMA's  assertion  that  overburden 
can  contain  both  consolidated  and 
unconsolidated  material,  the  second 
sub-definition  clearly  supports  EPA's 
understanding  that  overburden  is  also 
defined  to  include  only  loose  material 
[e.g..  "Loose  soil.  sand,  gravel,  etc.  that 


lies  above  the  bedrock.").  Stokes  and 
Vames  provide  a  similar  two-part 
definition  by  recognizing  two  equally 
acceptable  definitions  of  the  term 
overburden.  Stokes  and  Vames  define 
overburden  as  (a)  "  *   *   *  material  of 
any  nature,  consolidated  or 
unconsolidated  *  *   *"  and  fb)  "only 
loose  soil,  sand,  gravel,  etc.,  that  lies 
above  bedrock."  In  addition,  Stokes  and 
Vames  highlight  the  fact  that  the  term 
overburden  should  not  be  used  without 
"specific  definition,"  which  EPA 
provided  in  the  initial  rule.  Although 
the  term  overburden  is  used  by  certain 
government  and  industry  groups  to 
include  both  consolidated  and 
unconsolidated  material,  EPA's  current 
definition  for  the  TRI  program  that 
overburden  includes  only 
unconsolidated  material  is  clearly 
consistent  with  the  leading  technical 
industry  references.  As  was  noted  by 
Stokes  and  Vames,  the  term  overburden 
can  accurately  be  defined  to  include 
only  unconsolidated  material.  It  is 
critical,  however,  when  using  the  term 
to  provide  specific  definition. 

In  addition,  NMA  asserts  that  the 
EPCRA  section  313  definition  of 
overburden  is  inconsistent  with  EPA's 
Office  of  Solid  Waste  (OSW)  1985 
Report  to  Congress,  Wastes  from  the 
Extraction  and  Beneficiation  of  Metallic 
Ores,  Phosphate  Rock,  Asbestos, 
Overburden  from  Uranium  Mining,  and 
Oil  Shale.  The  1985  Report  to  Congsess 
defines  overburden  as  the  "consolidated 
or  unconsolidated  material  overlying 
the  mined  area."  Ref  5.  From  a 
regulatory  standpoint  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (42  U.S.C.  6901-6992k),  all 
overburden  which  is  not  returned  to  the 
pit  is  a  component  of  the  term  mine 
waste.  The  1985  Report  to  Congress 
defines  mine  waste  as  "the  soil  or  rock 
that  mining  operations  generate  during 
the  process  of  gaining  access  to  an  ore 
or  mineral  body,  and  includes  the 
overburden  (consolidated  or 
unconsolidated  material  overlying  the 
mined  area)  from  surface  mines, 
undergroimd  mine  development  rock 
(rock  removed  while  sinking  shafts, 
accessing,  or  exploiting  the  ore  body), 
and  other  waste  rock,  including  the  rock 
interbedded  with  the  ore  or  mineral 
body."  Ref  5.  Mine  waste  is  a  RCRA 
solid  waste,  but  is  exempt  from 
regulation  as  a  hazardous  waste.  40  CFR 
261.4(b)(7). 

The  1985  Report  to  Congress  reflects 
the  understanding  the  Agency  had  at  the 
time  on  the  nature  and  types  of  mining 
wastes.  The  1985  Report  to  Congress 
did,  however,  clearly  point  out  the 
Agency's  concerns  that  overburden  and 
other  types  of  mine  wastes  had  caused 
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significant  environmental  damages. 
Since  then,  as  a  result  of  the  Bevill 
mlemakings  (54  FR  36592  September  1, 
1989;  55  FR  2322,  January  23. 1990;  56 
FR  27300.  Jime  13, 1991)  and  the  Land 
Disposal  Restrictions  Phase  IV 
mlemaking  (63  FR  28556.  May  26. 
1998).  the  Agency  has  significantly 
improved  its  understanding  of  the 
nature  and  types  of  mining  wastes.  The 
Bevill  mlemiaidngs  were  promulgated  to 
establish  a  regulatory  approach  to 
identify  the  differences  between 
extraction/beneficiation  wastes  from 
mineral  processing  wastes.  The 
Agency's  most  recent  assessment  of  the 
environmental  risks  posed  by  mining 
waste  confirms  the  Agency's  1985 
concerns  and  indicates  that  mine  waste 
continues  to  cause  environmental 
damage  throughout  the  U.S.  Refs.  7  and 
8. 

NMA  also  asserts  that  the  EPCRA 
section  313  definition  of  overbiuden  is 
inconsistent  with  EPA's  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  (CFR  122.26(b)(10))  and  other 
federal  agency  definitions,  including: 
the  Mine  Safety  and  Health 
Administration  (MSHA).  the  Office  of 
Siuface  Mining  (OSM),  the  Bureau  of 
Land  Management  (BLM),  and  the 
Bureau  of  Indian  Affairs  (BIA).  Ref  2. 
Because  the  statutes  governing  these 
programs  and  the  purposes  of  these 
programs  eu'e  different  firom  those  for  the 
TRI  program,  it  is  reasonable  for  the  TRI 
program  to  define  overbxuden 
differently  than  other  programs.  Clearly, 
the  purpose  of  each  of  these  programs 
(direct  regulation)  is  quite  different  from 
the  purposes  related  to  the  reporting  of 
releases  and  other  waste  management 
under  EPCRA  section  313  (information 
collection  and  dissemination).  The  TRI 
program  was  established  by  Congress 
under  EPCRA  section  313  in  response  to 
public  demand  for  information  on  toxic 
chemicals  being  released  in  their 
conunimities.  For  example,  in  a  study  of 
306  of  the  approximately  1,000 
operating  hard  rock  mines  in  the  U.S., 
EPA  found  that  approximately  228,145 
people  (including  55,374  children  under 
the  age  of  four)  and  89,335  households 
live  within  1  mile  of  one  of  the  306 
active  mine  sites.  Ref  9.  The  entire 
concept  of  the  TRI  program  is  foimded 
on  the  beUef  that  the  public  has  the 
right  to  know  about  chemical  usage  and 
release  in  the  areas  in  which  they  live, 
as  well  as  the  hazards  that  may  be 
associated  with  these  chemicals.  As 
such,  it  is  reasonable  that  the  EPCRA 
section  313  program  defines  overburden 
differently  than  other  federal  regulatory 
programs. 

In  the  TRI  Program's  final  facility 
expansion  rulemaking  (62  FR  23833). 


EPA  determined  that  it  was  important 
for  the  communities  that  surrounded 
mining  facilities  to  have  information  on 
the  releases  and  other  waste 
management  activities  that  are 
associated  with  those  facilities.  A 
broader  interpretation  of  the  EPCRA 
section  313  definition  of  overburden 
would  result  in  significantly  less 
information  being  transmitted  to  these 
communities.  Recognizing  that  the 
piu-pose  of  EPCRA  section  313  is  to 
provide  information  to  the  public,  it  is 
reasonable  for  the  TRI  program  to  have 
more  narrowly  defined  the  term 
overbiu"den — and  therefore  the  scope  of 
the  overbiuden  exemption — in  order  to 
accomplish  the  goals  of  the  facility 
expansion  mlemaking,  the  TRI  program, 
and  the  statute. 

In  conclusion,  NMA  makes  the 
argiunent  that  the  EPCRA  section  313 
definition  of  overburden  is  inconsistent 
with  that  of  the  mining  industry,  the 
body  of  technical  evidence,  leading 
technical  authorities,  and  other  federal 
regulatory  definitions.  As  stated  above, 
NMA's  argimient  is  not  persuasive 
because  the  EPCRA  definition  of 
overburden  is  actually  consistent  with 
leading  technical  industry  references. 
Neither  the  petition  submitted  by  NMA 
nor  the  documents  which  define 
overburden  in  a  broader  manner  than 
the  TRI  program  contain  information 
that  would  allow  EPA  to  change  its 
conclusion  that  consolidated  rock  and/ 
or  waste  rock  often  contain  toxic 
chemicals  above  negligible  amounts. 
Without  that  type  of  information.  EPA  is 
unwilling  to  extend  an  exemption  to 
materials  which  contain  toxic  chemicals 
above  negligible  amounts  and  for  which 
reporting  is  likely  to  provide  the  public 
with  valuable  information.  Therefore, 
EPA  is  denying  this  petition. 

VI.  What  Are  the  References  Cited  in 
This  Notice? 

1.  National  Mining  Association.  Letter 
entitled:  EPA  Response  to  NMA 
Queries,  December  22,  1998. 

2.  National  Mining  Association.  Letter 
entitled:  December  22.  1998.  NMA 
Petition  on  TRI  Regulatory  Definition  of 
"Overburden."  May  7,  1999, 

3.  American  Geological  Institute. 
Dictionary  of  Mining,  Mineral,  and 
Related  Terms,  2nd  Edition,  American 
Geological  Institute  (1997). 

4.  Stokes,  W.  L.  and  Vames,  D.J. 
Glossary  of  Selected  Geologic  Terms 
With  Special  Reference  to  Their  Use  in 
Engineering,  Colorado  Scientific  Society 
Proceedings,  Vol.  16.  (1955). 

5.  U.S.  EPA.  Report  to  Congress. 
Wastes  from  the  Extraction  and 
Beneficiation  of  Metalhc  Ores, 
Phosphate  Rock,  Asbestos,  Overburden 


from  Uranium  Mining,  and  Oil  Shale, 
U.S.  Environmental  Protection  Agency, 
EPA  530-SW-85-033  (December  31, 
1985). 

6.  U.S.  EPA/Region  10.  EPA  and  Hard 
Rock  Mining:  A  Source  Book  for 
Industry  in  the  Northwest  and  Alaska 
(Draft),  U.S.  Environmental  Protection 
Agency,  EPA  91O-R-99-016  (November 
1999). 

7.  U.S.  EPA/Office  of  Solid  Waste. 
Human  Health  and  Environmental 
Damages  ft-om  Mining  and  Mineral 
Processing  Wastes.  U.S.  Environmental 
Protection  Agency.  Technical 
Background  Document  Supporting  the 
Final  Rule:  Land  Disposal  Restrictions 
Phase  IV:  Final  Rule  Promulgating 
Treatment  Standards  for  Metal  Wastes 
and  Mineral  Processing  Wastes;  Mineral 
Processing  Secondary  Materials  and 
Bevill  Exclusion  Issues;  Treatment 
Standards  for  Hazardous  Soils,  and 
Exclusion  of  Recycled  Wood  Preserving 
Wastewaters.  RCRA  Docket  No.  F-98- 
2P4F-FFFFF  (April  1998). 

8.  U.S.  EPA/Office  of  Solid  Waste. 
Damage  Cases  and  Environmental 
Releases  from  Mines  and  Mineral 
Processing  Sites,  U,S.  Environmental 
Protection  Agency,  Technical 
Background  Document  Supporting  the 
Final  Rule:  Land  Disposal  Restrictions 
Phase  IV:  Final  Rule  Promulgating 
Treatment  Standards  for  Metal  Wastes 
and  Mineral  Processing  Wastes;  Mineral 
Processing  Secondary  Materials  and 
Bevill  Exclusion  Issues;  Treatment 
Standards  for  Hazardous  Soils,  and 
Exclusion  of  Recycled  Wood  Preserving 
Wastewaters,  RCRA  Docket  No.  F-98- 
2P4F-FFFFF  (April  1998). 

9.  U.S.  EPA/Office  of  Solid  Waste. 
Population  Studies  of  Mines  and 
Mineral  Processing  Sites.  U.S. 
Environmental  Protection  Agency. 
Technical  Background  Document 
Supporting  the  Final  Rule:  Land 
Disposal  Restrictions  Phase  IV:  Final 
Rule  Promulgating  Treatment  Standards 
for  Metal  Wastes  and  Mineral 
Processing  Wastes;  Mineral  Processing 
Secondary  Materials  and  Bevill 
Exclusion  Issues;  Treatment  Standards 
for  Hazardous  Soils,  and  Exclusion  of 
Recycled  Wood  Preserving  Wastewaters, 
RCRA  Docket  No.  F-98-2P4F-FFFFF 
(April  1998). 

Vn.  What  Are  the  Regulatory 
Assessment  Requirements  for  This 
Action? 

A.  Executive  Order  12866 

This  action  does  not  require  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
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because  denial  of  an  APA  rulemaking 
petition  is  not  a  "significant  regulatory 
action"  subject  to  review  by  OMB  under 
EO   12866. 

B  Regulatory'  FlexibUity  Act 

Pursuant  to  section  605(b)  of  the 
Regulator^'  Flexibility  Act  (RFA)  (5 
U.S.C  601  ef  seq  ].  the  Agency  hereby 
certifies  that  this  denial  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  This 
determination  is  based  on  the  fact  that 
this  denial  will  not  result  in  any  adverse 
economic:  impacts  on  tHe  facilities 
subject  to  reporting  under  EPCR>^ 
section  313.  regardless  of  the  size  of  the 
facility. 

C.  Paperwork  Reduction  Act 

This  petition  denial  will  not  reduce  or 
increase  the  overall  reporting  and  record 
keeping  burden  estimate  provided  for 
the  TRl  program,  and  does  not  rtniuirc 
any  review  or  approval  by  OMB  under 
the  Paperwork  Reduction  Act  (PRA).  44 
I"  S.C.  3501  et  seq  As  such,  it  is  not 
necessarA'  for  EPA  to  determine  the  total 
TRl  burden  associated  with  this  action. 

The  reporting  and  record  keeping 
burdens  associated  with  TRl  are 
approved  by  OMB  under  OMB  No. 
2070-0093  (Form  R.  EPA  ICR  No.  1363) 
and  under  OMB  No.  2070-0145  (Form 
A,  EPA  irR  No   1704)  The  current 
public;  reporting  burden  for  TRl  is 
estimated  to  average  52.1  hours  for  a 
Form  R  submitter  and  34.6  hours  for  a 
Form  A  submitter  These  estimates 
include  the  time  needed  for  reviewing 
instructions,  searching  e.xisting  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  ami 
reviewing  the  collection  of  information 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  information  collection 
appears  above.  In  addition,  the  OMB 
control  number  for  EPA's  rt?gulations. 
after  initial  display  in  the  final  rule,  are 
displayed  on  the  collection  instruments 
and  are  also  listed  in  40  CFR  part  9. 

D  Unfunded  Mandates  Reform  Act  and 
Executive  Orders  13084  and  13132 

Since  this  action  involves  the  denial 
of  an  APA  rulemaking  petition,  it  does 
not  impose  any  enforceable  duty, 
contain  any  unfunded  mandate,  or 
otherwise  have  any  effect  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  For  the  same  reason,  it 
is  not  subject  to  the  requirement  for 
prior  consultation  with  Indian  tribal 
governments  as  specified  in  Executive 


Order  13084.  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Covernments  (63  FR  27655,  May 
19.1998).  Nor  will  this  action  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255.  August  10. 
1999) 

E.  Executive  Order  12898 

Pursuant  to  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  the  Agency  must  consider 
environmental  justice  related  issues 
with  regard  to  the  potential  impacts  of 
this  action  on  environmental  and  health 
c  onditions  in  low-income  populations 
and  minority  populations.  The  Agency 
has  determined  that  this  action  will  not 
result  in  environmental  justice  related 
issues. 

F.  Executive  Order  13045 

Pursuant  to  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  198H5.  April  23.  1997).  if 
an  action  is  economically  significant 
under  Executive  Order  12866.  the 
Agency  must,  to  the  extent  permitted  by 
law  and  consistent  with  the  Agency's 
mission,  identify  and  assess  the 
en\ironmental  health  risks  ahd  safety 
risks  that  may  disproportionately  affect 
children.  Since  thi^  action  is  not 
economically  significant  under 
Executive  Order  12866.  this  action  is 
not  subject  to  Executive  Order  13045. 

G  i\ational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  199.5  (NTTAA)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  or 
impractical  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  The 
NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  action  does  not  involve  technical 
standards,  nor  did  EPA  consider  the  use 


of  any  voluntary  consensus  standards. 
In  general,  EPCRA  does  not  prescribe 
technical  standards  to  be  used  for 
threshold  determinations  or  completion 
of  EPCRA  section  313  reports.  EPCRA 
section  313(g)(2)  states  that  "In  order  to 
provide  the  information  required  under 
this  section,  the  owner  or  operator  of  a 
facility  may  use  readily  available  data 
(including  monitoring  data)  collected 
pursuant  to  other  provisions  of  law,  or, 
where  such  data  are  not  readily 
available,  reasonable  estimates  of  the 
amounts  involved.  Nothing  in  this 
section  requires  the  monitoring  or 
measurement  of  the  quantities, 
concentration,  or  frequency  of  any  toxic 
chemical  released  into  the  environment 
beyond  that  monitoring  and 
measurement  required  under  other 
provisions  of  law  or  regulation." 

List  of  Sub|ect8  in  40  CFR  Part  372 

Environmental  protection. 
Community  right-to- know.  Reporting 
and  recordkeeping  requirements,  and 
Toxic  chemicals. 

Dated;  September  19.  2002. 
Kimberly  T.  Nelson, 

Assistant  Administrator.  Office  of 

Environmental  Information. 

|FR  Doc.  02-25851  Filed  10-'}-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101S-AH94 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  Blackburn's  Sphinx  Moth 

agency:  Fish  and  Wildlife  Ser\  ice. 

Interior. 

ACTION:  Proposed  rule;  public  hearing 

announcement. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  gives  notice  of  a  public 
hearing  on  the  proposed  critical  habitat 
designation  for  Blackburn's  sphinx 
moth  [Manduca  blackbumi).  The  public 
hearing  on  the  island  of  Hawaii  and 
extension  of  the  comment  period  will 
allow  all  interested  parties  to  submit 
oral  or  written  comments  on  the 
proposal.  We  are  seeking  comments  or 
suggestions  from  the  public,  other 
concerned  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  parties  concerning  the 
proposed  rule.  Comments  already 
submitted  on  the  proposed  rule  need 
not  be  resubmitted  as  they  will  be  fully 
considered  in  the  final  determination. 
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DATES:  The  comment  period  for  this 
proposal  closes  on  December  30,  2002. 
Any  comments  received  by  the  closing 
date  will  be  considered  in  the  final 
decision  on  this  proposal.  One  public 
hearing  will  be  held  on  the  island  of 
Hawaii,  on  Tuesday,  October  29.  2002, 
in  Kailua-Kona  from  5:30  to  8:30  p.m. 
Prior  to  the  public  hearing,  the  Service 
will  be  available  from  3:30  to  4:30  p.m. 
to  provide  information  and  to  answer 
questions. 

ADDRESSES:  The  public  hearing  in 
Kailua-Kona  will  be  held  at  the  King 
Kamehameha  Hotel.  75-5660  Palani 
Road.  Kailua-Kona.  Hawaii.  Comments 
and  materials  concerning  this  proposal 
should  be  sent  to  the  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana 
Boulevard,  Room  3-122,  PC  Box  50088, 
Honolulu,  HI  96850.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  at  the  above  address, 
(telephone  808/541-3441.  facsimile 
808/541-3470). 

SUPPLEMENTARY  INFORMATION:  The 
public  hearing  for  the  proposed  rule  to 
designate  critical  habitat  for  Blackburn's 
sphinx  moth  announced  in  this  Federal 
Register  notice  and  the  public  hearing 
for  the  proposed  designation  of  critical 
habitat  for  47  plants  from  the  island  of 
Hawaii  announced  in  a  separate  Federal 
Register  notice  are  scheduled  for  the 
same  date,  time,  and  location  in  Kailua- 
Kona,  Hawaii  as  a  matter  of  convenience 
to  the  public.  We  will  accept  comments 
at  this  public  hearing  on  the  proposed 
designation  of  critical  habitat  for 
Blackburn's  sphinx  moth,  as  well  as  the 
proposed  designation  of  critical  habitat 
for  47  plants  from  the  island  of  Hawaii. 

Background 

On  June  13,  2002.  we  pubUshed  a 
proposed  critical  habitat  rule- for  the 
Blackburn's  sphinx  moth  [Manduca 
blackbumi]  listed  under  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1531  et.  seq.),  known 
historically  from  the  islands  of  Hawaii, 
Kauai.  Maui.  Molokai.  and  Oahu,  and 
known  currently  from  the  islands  of 
Hawaii,  Kahoolawe,  and  Maui  (67  FR 
40633).  The  original  comment  period 
closed  on  August  12,  2002.  The 
comment  period  now  closes  on 
December  30,  2002. 

A  final  listing  rule,  listing  the 
Blackburn's  sphinx  moth  as  endangered, 
was  published  in  the  Federal  Register 
on  February  1,  2000  (65  FR  4770).  In 
that  final  rule,  we  determined  that 


critical  habitat  designation  for  the  moth 
would  be  prudent,  and  we  also 
indicated  that  we  were  not  able  to 
develop  a  proposed  critical  habitat 
designation  for  the  species  at  that  time 
due  to  budgetary  and  workload 
constraints. 

On  June  2,  2000.  we  were  ordered  by 
the  U.S.  District  Court  tor  the  District  of 
Hawaii  (in  Center  for  Biological 
Diversity  V.  Babbitt  and  Clark,  Civ.  No. 
99-00603  (D.  Haw.)  to  publish  the  final 
critical  habitat  designation  for 
Blackburn's  sphinx  moth  by  Februan,'  1 . 
2002.  The  plaintiffs  and  the  Service 
entered  into  a  consent  decree  in  a 
separate  action  agreeing  to  jointly  seek 
an  extension  of  this  deadline  [Center  for 
Biological  Diversity  v.  Norton.  Civ.  No. 
01-2063  D.D.C.  October  2,  2001). 

On  January  30,  2002,  the  U.S.  District 
Court  in  Hawaii  approved  a  joint 
stipulation  to  modif>'  the  terms  of  the 
June  2  order  to  extend  the  deadline  to 
August  10,  2002.  Subsequently,  the 
Service  determined  that  an  additional 
extension  of  time  was  needed  to 
complete  this  designation  making 
process.  On  August  21,  2002,  the  U.S. 
District  Court  in  Hawaii  approved 
another  joint  stipulation  extending  the 
date  for  the  final  rule  designating 
critical  habitat  for  this  species  to  May 
30.  2003. 

The  proposed  rule  published  lune  13. 
2002,  proposes  to  designate  eight 
separate  units,  totaling  approximately 
40,240  hectares  (99.433  acres)  on  the 
Hawaiian  Islands  of  Maui,  Hawaii. 
Molokai.  and  Kahoolawe  as  critical 
habitat  for  Blackburn's  sphinx  moth.  For 
locations  of  these  proposed  units,  please 
consult  the  proposed  rule  (67  FR 
40633). 

Section  4(b)(5)(E)  of  the  Act.  requires 
that  a  public  hearing  be  held  if  it  is 
requested  within  45  days  of  the 
publication  of  a  proposed  rule.  In 
response  to  requests  from  various 
parties,  we  will  hold  a  public  hearing  on 
the  date  and  at  the  address  described  in 
the  DATES  and  ADDRESSES  sections 
above.  The  public  hearing  and  extension 
of  the  comment  period  allows  all 
interested  parties  to  submit  oral  or 
written  comments  on  the  proposal. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  us  at  the 
hearing.  In  the  event  there  is  a  large 
attendance,  the  time  allotted  for  oral 
statements  may  be  limited.  Oral  and 
written  statements  receive  equal 
consideration.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
the  hearing  or  mailed  to  us.  Legal 
notices  announcing  the  date,  time,  and 
location  of  the  public  hearing  will  be 


published  in  newspapers  concurrently 
with  the  Federal  Register  notice. 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  hearing  should 
contact  Patti  Carroll  at  503/231-2080  as 
soon  as  possible.  In  order  to  allow 
sufficient  time  to  process  requests, 
please  call  no  later  than  one  week  before 
the  hearing  date.  Information  regarding 
this  proposal  is  available  in  alternative 
formats  upon  request. 

Comments  from  the  public  regarding 
this  proposed  rule  are  sought,  especially 
regarding: 

(1)  The  reasons  why  any  particular 
area  should  or  should  not  be  designated 
as  critical  habitat  for  this  species,  as 
defined  by  section  3  of  the  Act; 

(2)  Specific  information  on  the 
amount,  distribution,  and  quality  of 
habitat  for  the  species,  and  what  habitat 
is  essential  to  the  conservation  of  the 
species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas, 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Anv  economic  or  other  impacts 
resulting  from  the  proposed 
designations  of  critical  habitat, 
including  any  impacts  on  small  entities, 
energy  development,  low-income 
households,  and  local  governments; 

(5)  Economic  and  other  potential 
values  associated  with  designating 
critical  habitat  for  the  above  species 
such  as  those  derived  from  non- 
consumptive  uses  [e.g..  hiking,  camping, 
birding,  enhanced  watershed  protection, 
increased  soil  retention,  "existence 
values",  and  reductions  in 
administrative  costs);  and 

(6)  Information  for  use.  under  section 
4(b)(2)  of  the  Act.  in  determining  if  the 
benefits  of  excluding  an  area  from 
critical  habitat  outweigh  the  benefits  of 
specif\'ing  the  area  as  critical  habitat. 

The  comment  period  on  this  proposal 
closes  on  December  30.  2002.  Writtcm 
comments  should  be  submitted  to  the 
Service  office  listed  in  the  ADDRESSES 
section. 

Author 

The  primary  author  of  this  notice  is 
Mike  Richardson  [see  A|JIDRESSES 
section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Spec  ies  .Act  of  197;i  O'i 
U.S.C.  1531  etseq.]. 

Dated;  Oc:toberl.  2002. 
Paul  Hoffiman, 

.'\cting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AI24 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designations  of  Critical 
Habitat  for  Plant  Species  From  the 
Island  of  Oahu,  HI 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Proposed  rule;  reopening  of 

comment  period,  and  public  hearing 

announcement. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  of  a  public 
hearing  on  the  proposed  critical  habitat 
designations  for  99  plants  from  the 
island  of  Oahu.  Hawaii   In  addition,  the 
comment  period  (which  onginalh 
closed  on  luly  29.  2002)  was  reopened 
on  August  26,  2002.  and  closed  on 
September  30.  2002,  will  now  be 
reopened  The  new  comment  period  And 
public  hearing  will  allow  all  interested 
parties  to  submit  oral  or  written 
comments  on  the  proposal.  We  are 
seeking  comments  or  suggestions  from 
the  public,  other  concerned  agencies, 
the  scientific  community.  industr>',  or 
any  other  interested  parties  concerning 
the  proposed  rule.  Comments  alreadv 
submitted  on  the  proposed  rule  need 
not  be  resubmitted  as  they  will  be  fully 
considered  in  the  final  determination. 
DATES:  The  t  omment  period  for  this 
proposal  now  closes  on  November  30. 
2002.  .Any  comments  received  by  the 
closing  date  will  be  considered  in  the 
final  decision  cm  this  propos.il  The 
public  hearing  will  be  held  from  6  to  8 
p  m.  on  Tuesday.  November  19.  2002. 
on  the  island  of  Oahu.  Hawaii.  Prior  to 
the  public  hearing,  the  Service  will  be 
available  from  3:30  to  4:30  p.m.  to 
provide  information  and  to  answer 
questions  We  will  also  be  available  for 
questions  after  the  hearing. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Ala  Moana  Hotel.  410 
Atkinson  Dr..  Honolulu.  Hawaii. 
Comments  and  materials  concerning 
this  proposal  should  be  sent  to  the  Field 
Supervisor.  I'.S   Fish  and  Wildlife 
Service.  Pacific  Islands  Office.  300  Ala 
Moana  Boulevard.  Room  3-122.  P  O. 
Box  50088,  Honolulu,  HI  96850. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  at  the  above  address  (telephone 
808/541-3441;  facsimile  808/541-3470). 


SUPPLEMENTARY  INFORMATION: 
Background 

On  May  28.  2002.  we  published  a 
proposed  critical  habitat  rule  for  99  of 
the  101  plant  species  listed  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act)  (16  U.S.C.  1531  et  seq.]. 
known  historicallv  from  the  island  of 
Oahu  (67  FR  37108).  The  original 
comment  period  closed  on  July  29. 
2002.  On  August  26,  2002,  we  reopened 
the  comment  period  for  the  proposed 
designations  and  non-designations  of 
critical  habitat  for  plant  species  on  the 
island  of  Oahu.  as  well  as  for  plant 
species  on  the  islands  of  Kauai.  Niihau. 
Molokai.  Maui.  Kahoolawe, 
Northwestern  Hawaiian  Islands,  and 
Hawaii  (67  FR  54766).  The  reopened 
comment  periods  allowed  all  interested 
parties  to  submit  written  comments  on 
these  proposals  simultaneously  and 
closed  on  September  30,  2002.' With  this 
notice,  we  are  reopening  the  comment 
perioil  for  the  prop(Jsed  designations 
and  non-designations  of  critical  habitat 
for  plant  species  on  the  island  of  Oahu. 
The  1  omment  period  now  closes  on 
November  30.  2002   Written  comments 
should  be  submitted  to  the  Service  (see 
ADDRESSES  section). 

.-\  total  of  101  species  historically 
found  on  Oahu  were  listed  as 
endangered  or  threatened  species  under 
the  Act  between  1991  and  1996.  Some 
of  these  species  may  also  occur  on  other 
Hawaiian  islands.  Previously,  we 
proposed  that  designation  of  critical 
habitat  was  prudent  for  45 
(AdpHophorus  ptriPHs.  Alectnon 
macrococrua.  Bonamia  m^nziFsii. 
Cfnchrus  a^nmoninicies.  Centaurium 
spbafoides,  Colubrina  oppositifolia. 
Ctenitis  squamigera.  Cynneo  grimesiana 
ssp.  ghmfsidna.  Cvperus  tmchysanthos. 
Dif^llia  f recta.  Diplazium  molokawnse. 
Eugenia  koolauensis.  Euphorbia 
haeleehiina.  Flueggpu  nenivaivraea. 
Gouanui  mevenii.  Gouanm  vitifolia. 
Hedvotis  coriacea.  Hesperomannia 
arborescens,  Hesperomannia  arbuscula. 
Hibiscus  brackenridgei.  Isodendrion 
lauhfolium.  Isodendrion  longifolium. 
Isodendrion  pyhfolium.  Lobelia 
niihauensis,  Lysimachia  fiiifolia, 
Mariscus  pennntiformis.  Marsilea 
villosa.  Melicope  pallida.  \'ototrichium 
humile.  Peucedanum  sandwicense. 
Phlegmanurus  nutans.  Phyllostegia 
mollis.  Phyllostegia  parvi flora.  Plantago 
princeps.  Platanthera  holochila.  Pteris 
lidgatei.  Sanicula  purpurea.  Schiedea 
hookeri.  Schiedea  nuttallii.  Sesbania 
tomentosa.  Silene  lanceolata.  Solanum 
sandwicense.  Spermolepis  hawaiiensis, 
Tetramolopium  lepidotum  ssp. 
lepidotum.  and  Vigna  o-wahuensis]  of 
the  101  species  reported  from  the  island 


of  Oahu.  No  change  is  made  to  the  45 
proposed  prudency  determinations  in 
the  May  28.  2002,  proposed  critical 
habitat  rule  for  plants  from  Oahu.  In  the 
May  28.  2002.  proposed  critical  habitat 
rule,  we  proposed  that  designation  of 
critical  habitat  was  not  prudent  for 
Pritchardia  kaalae  because  it  would 
likely  increase  the  threats  from 
vandalism  or  collection  of  this  species 
on  Oahu.  In  the  same  rule,  we  proposed 
that  designation  of  critical  habitat  was 
not  prudent  for  Cyrtandra  crenata 
because  it  had  not  been  seen  recently  in 
the  wild  and  no  viable  genetic  material 
of  this  species  is  known  to  exist.  In  the 
May  28,  2002.  proposed  critical  habitat 
rule,  we  proposed  that  designation  of 
critical  habitat  is  prudent  for  54 
{Abutilon  sandwicense,  Alsinidendron 
obovatum.  Alsinidendron  trinerve. 
Chamaesvce  celastroides  var.  kaenana, 
(Jhamaesyce  deppeana.  Chamaesyce 
herbstii.  Chamaesyce  kuwaleana. 
Chamaesyce  rockii.  Cyanea  acuminata, 
Cyanea  crispa.  Cyanea  grimesiana  ssp. 
obatae.  Cvanea  humboltiana.  Cyanea 
koolauensis.  Cyanea  longiflora.  Cyanea 
pinnatifida.  Cyanea  st-johnii.  Cyanea 
superba.  Cyanea  truncata.  Cyrtandra 
den  lata.  Cyrtandra  polyantha. 
Cyrtandra  subumbellata.  Cyrtandra 
viridiflora.  Delissea  subcordata.  Diellia 
falcata.  Diellia  unisora,  Dubautia 
herbstobatae.  Eragrostis  fosbergii. 
Gardenia  mannii.  Hedvotis  degeneri. 
Hedvotis  panula.  Labordia  cyrtandrae. 
Lepidium  arbuscula.  Lipochaeta  lobata 
var.  leptophylla.  Lipochaeta  tenui folia. 
Lobelia  gaudichaudii  ssp.  koolauensis. 
Lobelia  monostachya.  Lobelia 
oahuensis.  Melicope  lydgatei.  Melicope 
saint-johnii,  Myrsine  juddii.  .\'eraudia 
angulata.  Phyllostegia  hirsuta. 
Phyllostegia  kaalaensis.  Sanicula 
mariyersa.  Schiedea  kaalae.  Schiedea 
kealiae.  Silene  perlmanii.  Stenogyne 
kanehoana.  Tetramolopium  f Hi  forme, 
Tetraplasandra  gymnocarpa. 
Trematalobelia  singularis.  Urera  kaalae. 
Viola  chamissoniana  ssp, 
chamissoniana.  and  Viola  oahuensis] 
species  for  which  prudency 
determinations  have  not  been  made 
previously. 

We  also  propose  designation  of 
critical  habitat  for  99  [Abutilon 
sandwicense.  Adenophorus  periens. 
Alectryon  macrococcus.  Alsinidendron 
obovatum,  Alsinidendron  trinerve. 
Bonamia  menziesii.  Cenchrus 
agrimonioides,  Centaurium  sebaeoides, 
Chamaesyce  celastroides  var,  kaenana, 
Chamaesyce  deppeana.  Chamaesyce 
herbstii,  Chamaesyce  kuwaleana, 
Chamaesyce  rockii,  Colubrina 
oppositifolia,  Ctenitis  squamigera, 
Cyanea  acuminata,  Cyanea  crispa. 
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Cyanea  grimesiana  ssp.  grimesiana. 
Cyanea  grimesiana  ssp.  obatae,  Cyanea 
humboltiana,  Cyanea  koolauensis, 
Cyanea  longiflora,  Cyanea  pinnatifida, 
Cvanea  st.-johnii,  Cyanea  superba, 
Cyanea  truncata,  Cyperus 
trachysanthos,  Cyrtandra  dentata, 
Cyrtandra  polyantha,  Cyrtandra 
subumbellata,  Cyrtandra  viridiflora. 
Delissea  subcordata,  Diellia  erecta, 
Diellia  falcata,  Diellia  unisora, 
Diplazium  molokaiense,  Dubautia 
herbstobatae,  Eragrostis  fosbergii, 
Eugenia  koolauensis.  Euphorbia 
haeleeleana,  Flueggea  neowawraea. 
Gardenia  mannii,  Gouania  meyenii, 
Gouania  vitifolia,  Hedyotis  coriacea, 
Hedyotis  degeneri,  Hedyotis  parvula, 
Hesperomannia  arborescens, 
Hesperomannia  arbuscula.  Hibiscus 
brackenridgei,  Isodendrion  laurifolium, 
Isodendrion  longifolium,  Isodendrion 
pyrifolium,  Labordia  cyrtandrae, 
Lepidium  arbuscula,  Lipochaeta  lobata 
var.  leptophylla,  Lipochaeta  tenuifolia, 
Lobelia  gaudichaudii  ssp.  koolauensis, 
Lobelia  monostachya,  Uibelia 
niihauensis.  Lobelia  oahuensis, 
Lvsimachia  fiiifolia,  Mariscus 
pennatiformis,  Marsilea  villosa, 
Melicope  pallida,  Melicope  saint-johnii. 
Mvrsine  juddii,  Neraudia  angulata, 
Nototrichium  humile,  Pelea  lydgatei, 
Peucedanum  sandwicense, 
Phlegmariurus  nutans,  Phyllostegia 
hirsuta,  Phyllostegia  kaalaensis, 
Phyllostegia  mollis,  Phyllostegia 
parviflora,  Plantago  princeps, 
Platanthera  holochila,  Pteris  lidgatei, 
Sanicula  mariversa,  Sanicula  purpurea, 
Schiedea  hookeri,  Schiedea  kaalae, 
Schiedea  kealiae.  Schiedea  nuttallii, 
Sesbania  tomentosa,  Silene  lanceolata, 
Silene  perlmanii,  Solanum 
sandwicense,  Spermolepis  hawaiiensis, 
Stenogyne  kanehoana,  Tetramolopium 
filiforme,  Tetramolopium  lepidotum 
ssp.  lepidotum,  Tetraplasandra 
gymnocarpa,  Trematalobelia  singularis, 
Urera  kaalae,  Vigna  o-wahuensis.  Viola 
chamissoniana  ssp.  chamissoniana.  and 
Viola  oahuensis)  plant  species.  Critical 
habitat  is  not  proposed  for  Pritchardia 
munroi  and  Cyrtandra  crenata  for  the 
reasons  given  above.  Twenty-five 
critical  habitat  units,  totaling 
approximately  45,067  hectares  (111,364 
acres),  are  proposed  for  designation  on 
the  island  of  Oahu. 

Section  4(b)(5)(E)  of  the  Act  requires 
that  a  public  hearing  be  held  if  it  is 
requested  within  45  days  of  the 
publication  of  a  proposed  rule.  In 
response  to  a  request  from  a  government 
agency  of  the  State  of  Hawaii,  we  will 
hold  a  public  hearing  on  the  date  and 
at  the  address  described  in  the  DATES 
and  ADDRESSES  sections  above. 


Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  us  at  the 
hearing.  In  the  event  there  is  a  large 
attendance,  the  time  allotted  for  oral 
statements  may  be  limited.  Oral  and 
written  statements  receive  equal 
consideration.  There  are  no  limits  to  the 
length  of  written  comments  presented  at 
the  hearing  or  mailed  to  us.  Legal 
notices  announcing  the  date.  time,  and 
location  of  the  public  hearing  will  be 
published  in  newspapers  concurrently 
with  the  Federal  Register  notice. 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  hearing  should 
contact  Patti  Carroll  at  503/231-2080  as 
soon  as  possible.  In  order  to  allow 
sufficient  time  to  process  requests, 
please  call  no  later  than  one  week  before 
the  hearing  date. 

Information  regarding  this  proposal  is 
available  in  alternate  formats  upon 
request. 

Comments  from  the  public  regarding 
this  proposed  rule  are  sought,  especially 
regarding: 

(1)  The  reasons  why  critical  habitat 
for  any  of  these  species  is  prudent  or  not 
prudent  as  provided  bv  section  4  of  the 
Act  and  50  CFR  424.12(a)(1): 

(2)  The  reasons  why  any  particular 
area  should  or  should  not  be  designated 
as  critical  habitat  for  any  of  these 
species,  as  critical  habitat  is  defined  by 
section  3  of  the  Act; 

(3)  Specific  information  on  the 
amount,  distribution,  and  quality  of 
habitat  for  the  99  species,  and  what 
habitat  is  essential  to  the  conser\-ation 
of  the  species  and  why; 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  syfeject  areas, 
and  their  possible  impacts  on  proposed 
critical  habitat: 

(5)  Anv  economic  or  other  impacts 
resulting  from  the  proposed 
designations  of  critical  habitat, 
including  any  impacts  on  small  entities, 
energy  development,  low  income 
households,  and  local  governments; 

(6)  Economic  and  other  potential 
values  associated  with  designating 
critical  habitat  for  the  above  plant 
species  such  as  those  derived  from  non- 
consumptive  uses  (e.g..  hiking,  camping, 
birding.  enhanced  watershed  protection, 
increased  soil  retention,  "existence 
values",  and  reductions  in 
administrative  costs);  and 

(7)  Information  for  use,  under  section 
4(b)(2)  of  the  Act.  in  determining  if  the 
benefits  of  excluding  an  area  from 
critical  habitat  outweigh  the  benefits  of 
specifying  the  area  as  critical  habitat. 

Reopening  of  the  comment  period 
will  enable  us  to  respond  to  the  request 


for  a  public  hearing  on  the  proposed 
action.  The  comment  period  on  this 
proposal  now  closes  on  November  30, 
2002.  Written  comments  should  be 
submitted  to  the  Ser\'ice  office  listed  in 
the  ADDRESSES  section. 

Author 

The  primary  author  of  this  notice  is 
Michelle  Mansker  (see  ADDRESSES 
section). 

Authority:  The  duthoriU  for  this  action  is 
the  Endangered  Species  AcA  of  1973  (16 
L'.S.C.  1531  Pt  seq.] 

Dated:  October  1,  2002. 
Paul  HofEman. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

IFR  Doc.  02-25721  Filed  10-<MI2:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AI26 

Endangered  and  Threatened  Wildlife 
and  Plants;  Critical  Habitat 
Designation  for  Four  Vernal  Pool 
Crustaceans  and  Eleven  Vernal  Pool 
Plants  in  California  and  Southern 
Oregon 

AGENCY:  Fish  and  Wildlife  Ser\ice. 

Interior. 

ACTION:  Proposed  rule:  notice  of  public 

hearing. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Ser\-ice  (Service),  provide  notice  that  we 
are  holding  three  public  hearings  to  take 
oral  comments  regarding  the  proposed 
rule  to  designate  critical  habitat  for  4 
crustaceans  and  11  plants  endemic  to 
vernal  pools  in  California  and  southern 
Oregon, 

DATES:  We  will  hold  public  hearings 
and  a  public  informational  meeting  at 
the  following  dates  and  times: 
October  22,  2002: 
San  Luis  Obispo.  CA 

First  public  hearing:  1  p.m.  until  3 

p.m.;  registration  begins  at  12:30 

p.m.  Second  public  hearing:  6  p.m. 

until  8  p.m.;  registration  begins  at 

5:30  p.m.  October  24.  2002; 
Sacramento.  CA 
First  public  hearing:  1  p.m.  until  3 

p.m.;  registration  begins  at  12:30 

p.m. 
Second  public  hearing:  6  p.m.  until  8 

p.m.;  registration  begins  at  5:30 

p.m. 
Medford.  OR 

Public  informational  meeting:  1:30 
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p.m   until  3:30  p.m 

Puolic  hearing:  6  p.m   until  H  p.m.. 
registration  begins  at  5:30  p.m. 

Written  comments  on  the  proposed 
rule  (67  FR  59884)  must  still  he  received 
bv  the  date  published  in  the  proposed 
rule 

ADDRESSES:  The  public  hearings  and 
public  informational  meeting  will  be 
held  at  the  following  locations: 
San  Louis  Obispo.  CA:  Embassy  Suites. 

333  Madonna  Road. 
Sacramento.  CA:  Radisson  Hotel.  500 

Leisure  Lane 
Medford.  OR:  Red  Lion  Hotel.  200  N. 

Riverside  Avenue. 

Written  comments  and  materials 
concerning  the  proposed  critical  habitat 
designation  for  4  vernal  pool 
crustaceans  and  1 1  vernal  pool  plants  in 
California  and  Southern  Oregon  (67  FR 
59884)  should  be  sent  to  Wayne  S 
White.  Field  Supervisor.  Sacramento 
Fish  and  Wildlife  Office.  L'  S.  Fish  and 
Wildlife  Senice.  2800  Cottage  Wav 
Room  W-2605.  Sacramento.  CA  95825. 
Written  comments  ma\'  also  be  sent  bv 
facsimile  to  916/414-6713  or  through 
the  internet  to  fwl ^vernalpooldtws  i^ov 
You  may  also  hand-deliver  written 
comments  to  our  Sacramento  Fish  and 
Wildlife  Office,  at  the  above  address,  or 
at  any  of  the  public  hearings  mentioned 
above. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  the  proposed 
critical  habitat  designation  rule,  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  abo\.e  address  \'(ui  mav 
obtain  copies  of  the  proposed  rule  from 
the  above  address,  by  calling  916/414- 
6600,  or  from  our  Web  site  at  http:// 
Sacramento,  fws.gnv 

FOR  FURTHER  INFORMATION  CONTACT: 

Arnold  Roessler  or  Susan  Moore  at  the 
above  address  (telephone  916/414-6600. 
facsimile  916/414—6713  or  visit  our  Web 
site  at  http:/ /Sacramento  fws.gov/'] 
Information  regarding  this  proposal  is 
available  in  alternative  formats  upon 
request 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  24.  2002,  we  published 
a  proposed  rule  to  designate  critical 
habitat,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
for  4  vernal  pool  crustaceans  and  1 1 
vernal  pool  plants  (67  FR  59884).  The 
purpose  of  the  public  hearings 
announced  here  is  to  take  oral 
comments  on  the  proposed  critical 
habitat  designation. 

Critical  habitat  consists  of  specific 
areas  on  which  are  found  physical  or 


biological  characteristics  essential  to  the 
conservation  of  a  threatened  or 
endangered  species.  The  designation  of 
critical  habitat  does  not  establish  a 
preser\e  or  regulate  purely  private  uses 
of  land.  However,  the  Act  does  require 
Federal  agencies  to  avoid  taking  actions 
that  are  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  and  to  consult  with  us 
regarding  how  to  best  to  avoid  such 
destruction  or  adverse  modification. 
Critical  habitat  designations  also  inform 
the  public  regarding  areas  of  special 
importance  for  the  conservation  of  the 
threatened  or  endangered  species 
involved. 

The  four  vernal  pool  crustaceans 
involved  in  this  critical  habitat 
designation  are  the  Conservajicy  fairv' 
shrimp  [Branchmecta  consen'atio). 
longhorn  fairv'  shrimp  [Branchinecta 
longiantenna).  vernal  pool  fairy  shrimp 
(Branchinecta  lynchi)  and  vernal  pool 
tadpole  shrimp  (Lepidurus  packardi]. 
The  eleven  vernal  pool  plant  species  are 
Butte  (bounty  meadowfoam  ILimnanthes 
tloccosa  ssp.  californica].  Contra  Costa 
goldfields  [Lasthenia  conjugens], 
Hoover's  spurge  [Chamaesyce  hooveri), 
succulent  (or  fleshy)  owl's-clover 
[Castilleja  campestris  ssp.  succulenta], 
Colusa  grass  (Seostapfia  colusana], 
Cireene's  tuctoria  [Tuctoria  greenei). 
hairv  Orcutt  grass  [Orcuttia  pilosa). 
Sacramento  Orcutt  grass  {Orcuttia 
viscida].  San  Joaquin  Valley  Orcutt  grass 
[Orcuttia  maequaiis).  slender  Orcutt 
grass  {Orcuttia  tenuis),  and  Solano  grass 
{Tuctoria  mucmnata).  We  are  proposing 
a  total  of  128  units  of  critical  habitat  for 
these  15  species,  totaling  approximately 
672,920  hectares  (ha)  (1.662,762  acres 
{dc))  in  36  counties  in  California  and 
one  county  in  Oregon. 

All  the  species  listed  above  live  in 
vernal  pools  (shallow  depressions  that 
hold  water  seasonally),  swales  (shallow 
drainages  that  earn,'  water  seasonally), 
and  ephemeral  freshwater  habitats. 
None  are  known  to  occur  in  riverine 
waters,  marine  waters,  or  other 
permanent  bodies  of  water.  The  vernal 
pool  habitats  of  these  species  have  a 
discontinuous  distribution  west  of  the 
Sierra  Nevada  that  extends  from 
southern  Oregon  through  California  into 
northern  Baja  California,  Mexico.  The 
species  have  all  adapted  to  the  generally 
mild  climate  and  seasonal  periods  of 
inundation  and  drying  which  help  make 
the  vernal  pool  ecosystems  of  California 
and  southern  Oregon  unique. 

Public  Comments  Solicited 

We  solicit  additional  information  and 
comments  that  may  assist  us  in  making 
a  final  decision  on  the  proposed  rule  to 
designate  critical  habitat  for  4  vernal 


pool  crustaceans  and  11  vernal  pool 
plants.  We  intend  our  final  critical 
habitat  designation  to  identify  as 
accurately  and  effectively  as  possible 
those  areas  possessing  characteristics 
essential  to  the  conservation  of  the 
species.  We  will  also  take  into  account 
any  economic  or  other  impacts  which 
this  designation  might  cause.  Therefore, 
we  request  comments  and  additional 
information  from  the  general  public, 
other  concerned  governmental  agencies, 
the  scientific  community,  industry,  or 
any  other  interested  party  concerning 
this  proposed  rule.  Comments  are 
particularly  sought  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  areas 
under  consideration  require  additional 
special  management; 

(2)  Specific  information  on  the 
amount  and  distribution  of  any  of  the 
vernal  pool  crustaceans  or  vernal  pool 
plants  and  what  habitat  is  essential  to 
the  conservation  of  these  species  and 
why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat;  in  particular,  in  Oregon, 
we  seek  information  related  to  potential 
of  selected  parcels  to  contribute  to  the 
species  recovery,  considering  their 
zoning,  adjacent  land  uses,  watershed 
integrity,  and  potential  for  edge  effects 
(related  to  shape  of  parcel); 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  vernal  pool  crustaceans  and 
vernal  pool  plants  such  as  those  derived 
from  non-consumptive  uses  (e.g., 
hiking,  camping,  bird-watching, 
enhanced  watershed  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values,"  and 
reductions  in  administrative  costs); 

(6)  Whether  any  areas  should  be 
excluded  pursuant  to  section  4(b)(2); 
and 

(7)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

Anyone  wishing  to  make  an  oral 
comment  or  statement  for  the  record  at 
any  of  the  hearings  listed  above  is 
encouraged  (but  not  required)  to  also 
provide  a  written  copy  of  the  statement 
and  to  present  it  to  us  at  the  hearing. 
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Oral  comments  will  be  transcribed.  In 
the  event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may  be 
limited.  Oral  and  written  statements 
receive  equal  consideration.  There  are 
no  limits  to  the  length  of  written 
comments  presented  at  the  hearing  or 
mailed,  faxed  or  emailed  to  us.  Legal 
notices  announcing  the  date,  time,  and 
location  of  the  public  hearings  will  be 
published  in  newspapers  concurrently 
with  this  Federal  Register  notice.  We 
will  hold  public  informational  meetings 
in  various  locations  in  California  and 
will  publicize  the  dates  and  locations  in 
the  local  news  media. 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  hearing  should 


contact  Patti  Carroll  at  503/231-2080  as 
soon  as  possible.  In  order  to  allow 
sufficient  time  to  process  requests, 
please  call  no  later  than  one  week  before 
the  hearing  date. 

Previously  submitted  written 
comments  on  this  proposal  need  not  be 
resubmitted.  Please  submit  electronic 
mail  comments  as  an  ASCII  file  and 
avoid  the  use  of  special  characters  and 
any  form  of  encr^'ption.  Please  also 
include  "Attn:  [RIN  1018-AI26]"  and 
your  name  and  retxu-n  address  in  yoiu" 
electronic  message.  If  you  do  not  receive 
a  confirmation  from  our  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Sacramento  Fish  and  Wildlife  Office  at 
telephone  number  916/414-6600. 


Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Sacramento  Fish  and 
Wildlife  Office,  at  the  above  address. 

Author 

The  primary  author  of  this  notice  is 
Glen  Tarr  (see  ADDRESSES  section). 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  .\c\  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated:  October  1,  2002. 
Paul  Hoffman, 

Acting  Assistant  Secretan  forFi^t,  and 
Wildlife  and  Parks. 

[FR  Doc.  02-25720  Filed  10-9-02:  8:45  am) 
BILUNG  CODE  4310-55-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  lules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  ol  tieanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agerKy 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Funds  Availability;  2002 
Livestocic  Compensation  Program 

agency:  Farm  Service  Agency,  USDA. 
action:  Notice. 

SUMMARY:  This  Notice  announces  the 

dvdilabilitv  of  S7,52  million  under 
section  32  of  the  Act  of  August  24.  1935 
(section  32)  to  implement  the  2002 
Livestock  Compensation  Program  (LCP) 
Livestock  feed  supplies  and  grazing 
availability  have  been  significantly 
reduced  due  to  the  extreme  drought  that 
has  occurred  throughout  much  of  tht" 
United  States  dunng  2001  and  2002. 
The  LCP  was  created  bv  the  L'nited 
States  Department  of  Agriculture 
(USD.A)  to  provide  immediate  financial 
assistance  to  the  producers  of  eligible 
beef.  dair\ .  buffalo,  beefalo.  sheep  or 
goats,  or  cash  lessees  of  eligible 
livestock,  in  certain  States  and  counties 
to  offset  losses  due  to  drought   Funds 
will  be  provided  to  eligible  applicants 
in  counties  declared  under  a  disaster 
designation  made  after  lanuarv  1,  2001, 
or  submitted  to  the  Secretary  of 
Agriculture,  bv  the  Governor  of  a  State 
or  d  Tribal  Leader  of  an  Indian 
Reservation,  no  later  than  September  19. 
2002  The  county  must  be  approved  bv 
the  Secretary  t(}  be  eligible  for  the  LCP. 
Complete  eligibility  criteria  and 
application  procedures  are  provided  in 
the  notice  below.  The  Farm  Service 
Agency  (FSA)  will  determine  eligible 
producers  and  the  amount  of  assistance 
that  will  be  paid. 

DATES:  FSA  began  accepting 
applications  on  October  1.  2002  The 
application  deadline  will  be  determined 
by  the  Deputy  Administrator  for  Farm 
Programs  of  FSA.  Payments  will  be 
issued  to  applicants  meeting  all 
eligibility  requirements  beginning 
October  7.  2002 


FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Tjeerdsma,  Chief,  Emergency 
Preparedness  and  Programs  Branch, 
USDA/FSA,  1400  Independence  Ave. 
SW,  STOP  0517,  Washington.  D.C. 
20250-0522;  telephone  (202) 720-7641; 
facsimile  (202)  690-3610;  electronic 
mail:  Lynn  Tjeerclsma@wdc.usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  communication  of 
regulatory  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  consultation  with  State 
and  local  officials. 

Environmental  Compliance 

Due  to  the  drought-related  emergency 
requiring  the  Agency  to  provide 
immediate  relief,  sufficient  time  was  not 
available  to  complete  an  environmental 
review  prior  to  implementing  the 
proposed  action.  Therefore,  an 
environmental  assessment  is  being 
completed  to  consider  the  potential 
impacts  of  this  proposed  action  on  the 
human  environment  in  accordance  with 
the  provisions  of  the  National 
Environmental  Policv  Act  of  1969 
(NEPA).  42  U.S.C.  4321  et  seq..  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508).  and  FSA's  regulations  for 
compliance  with  NEPA,  7  CFR  part  799. 
A  copy  of  the  draft  environmental 
assessment  will  be  made  available  for 
public  review  and  comment  upon 
request. 

Paperwork  Reduction  Act 

A  request  for  emergency  clearance  of 
the  information  collections  associated 
with  this  notice  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  5  CFR  1320.13{a)(2)(iii), 
and  been  assigned  OMB  control  number 
0560-0223. 

i.  Definitions 

The  following  definitions  are 
applicable  to  the  2002  Livestock 
Compensation  Program: 

Adult  beef  cows  are  female  bovine 
livestock,  of  a  breed  used  for  the 
purpose  of  providing  meat  for  human 
consumption,  that  have  delivered  one  or 


more  offspring,  at  any  time  before  June 
1,2002. 

Adult  beef  bulls  are  male  bovine 
livestock,  of  a  breed  used  for  the 
purpose  of  providing  meat  for  human 
consumption,  to  be  used  for  breeding 
purposes,  that  were  two  years  old  on  or 
before  June  1,  2002. 

Adult  buffalo  and  beefalo  cows  are 
female  livestock  of  those  breeds,  used 
for  the  purpose  of  providing  meat  for 
human  consumption,  that  have 
delivered  one  or  more  offspring,  at  any 
time  before  June  1,  2002. 

Adult  buffalo  and  beefalo  bulls  are 
male  livestock  of  those  breeds,  used  for 
the  purpose  of  providing  meat  for 
human  consumption,  to  be  used  for 
breeding  purposes  that  were  two  years 
old  on  or  before  June  1,  2002. 

Adult  dairy  bulls  are  male  bovine 
livestock  that  are  two  years  old  on  or 
before  June  1,  2002.  of  a  breed  used  for 
producing  milk  for  human 
consumption,  for  breeding  dairy  cows. 

Adult  dairy  cows  are  female  bovine 
livestock,  used  for  the  purpose  of 
providing  milk  for  human  consumption, 
that  have  delivered  one  or  more 
offspring,  at  any  time  before  June  1 , 
2002. 

Agency  is  the  Farm  Service  Agency, 
its  employees,  and  any  successor 
agency. 

Applicant  is  the  individual  or 
business  entity  applying  for  assistance. 

Application  means  the  Form  FSA- 
553.  Livestock  Compensation  Program 
(LCP)  Application.  The  FSA-553  is 
available  at  FSA  county  service  centers 
and  on  the  Internet. 

Beef  bulls  are  male  bovine  livestock, 
used  for  the  purpose  of  providing  meat 
for  human  consumption,  that  as  of  June 
1,  2002,  weighed  more  than  500  pounds 
and  were  less  than  two  years  old. 

Beef  replacement  heifers  and  non- 
breeding  heifers  are  female  bovine 
livestock,  used  for  the  purpose  of 
providing  meat  for  human  consumption, 
that  as  of  June  1,  2002.  weighed  more 
than  500  pounds  and  had  never 
delivered  any  offspring. 

Beef  steers  are  neutered  male  bovine 
livestock,  used  for  the  purpose  of 
providing  meat  for  human  consumption, 
that  weighed  more  than  500  pounds  on 
or  before  June  1,  2002. 

Buffalo  and  beefalo  bulls  are  male 
livestock  of  those  breeds,  used  for  the 
purpose  of  providing  meat  for  human 
consumption,  that  as  of  June  1.  2002, 
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that  weighed  more  than  500  pounds  and 
were  less  than  two  years  old. 

Buffalo  and  beefalo  replacement 
heifers  and  buffalo  and  beefalo  non- 
breeding  heifers  are  female  livestock  of 
those  breeds,  used  for  the  purpose  of 
providing  meat  for  human  consumption, 
that  as  of  June  1,  2002,  weighed  more 
than  500  pounds  and  had  never 
delivered  any  offspring. 

Buffalo  and  beefalo  steers  are 
neutered  male  livestock  of  those  breeds, 
used  for  the  purpose  of  providing  meat 
for  human  consumption,  that  weighed 
more  than  500  pounds  on  or  before  June 
1,  2002. 

Business  Entity  is  a  corporation, 
partnership,  joint  operation,  trust, 
limited  liability  company,  or 
cooperative. 

Dairy  bulls  are  male  bovine  livestock, 
of  a  breed  used  for  the  purpose  of 
providing  milk  for  human  consmnption, 
that  as  of  June  1,  2002,  weighed  more 
than  500  poimds  and  were  less  than  two 
years  old. 

Dairy  replacement  heifers  and  dairy 
non-breeding  heifers  are  female  bovine 
livestock,  of  a  breed  used  for  the 
purpose  of  providing  milk  for  human 
consumption,  that  as  of  June  1,  2002, 
weighed  more  than  500  pounds  and  had 
never  delivered  any  offspring. 

Dairy  steers  are  neutered  male  bovine 
livestock,  of  a  breed  used  for  the 
purpose  of  providing  milk  for  human 
consumption,  that  weighed  more  than 
500  pounds  on  or  before  June  1,  2002. 

Deputy  Administrator  or  DAFP  means 
the  Deputy  Administrator  for  Farm 
Programs,  Farm  Service  Agency  (FSA), 
or  a  designee. 

Eligible  County  is  a  coimty  that  was 
named  as  a  primary  county  under  a 
Secretarial  disaster  designation  after 
Janucuy  1,  2001,  for  damages  and  losses 
due  to  drought;  or  for  which  a  Governor 
of  a  State  or  a  Tribal  Leader  of  an  Indian 
Reservation,  requested  a  disaster 
designation  no  later  than  September  19, 
2002.  for  damages  and  losses  due  to 
drought,  and  was  subsequently 
approved  by  the  Secretary  as  a  primary 
county. 

Eligible  livestock  are  certain  beef  and 
dairy  cattle,  buffalo  and  beefalo,  sheep, 
and  goats  that  an  eligible  livestock 
producer  owned,  or  cash-leased  for  90 
or  more  days,  and  that  were  owned  or 
subject  to  a  cash  lease  on  June  1,  2002. 
Certain  beef  and  dairy  cattle,  buffalo 
and  beefedo,  sheep,  and  goats,  subject  to 
a  contract  for  purchase  by  the  applicant, 
that  was  negotiated  prior  to  Jime  1, 
2002.  are  eligible  livestock. 

Eligible  livestock  producer  is  an 
owner  or  lessee  of  eligible  livestock 
whose  livestock  operation  headquarters 


is  physically  located  in  an  eligible 
coimty. 

Goats  are  domesticated,  bearded, 
homed,  ruminant  mammals  of  the  genus 
Capra,  including  Angora  goats. 

Ineligible  livestock  are  any  beef  cattle, 
buffalo,  beefalo,  dairy  cattle,  sheep  and 
goats  that  on  June  1,  2002.  were  not 
owned  or  subject  to  a  cash  lease  or 
luider  contract  to  be  purchased  by  an 
applicant;  and  are  any  beef  cattle, 
buffalo,  and  dairy  cattle  that,  as  of  June 
1,  2002,  weighed  less  than  500  pounds; 
and  also  include  livestock  owned  by  an 
ineligible  livestock  producer. 

Ineligible  livestock  producer  is  a 
livestock  owner  that  slaughters, 
processes,  and  packs  livestock  meat  into 
meat  and  meat  products;  and,  as 
determined  by  the  Deputy 
Administrator,  is  also  a  livestock  owner 
that,  for  monetary  reimbursement  or 
other  gain,  provides  feed  and  facilities 
for  livestock  owmed  by  another  person 
on  a  custom  feeding  basis;  and  is  also 
a  livestock  owner  whose  livestock 
operation  headquarters  is  not  located  in 
an  eligible  county. 

Sheep  are  domesticated,  horned, 
ruminant  mammals  of  the  genus  Ovis, 
bred  for  their  wool,  edible  flesh,  or  skin. 

n.  Appeals 

An  applicant  may  request  an  appeal 
or  review  of  an  adverse  decision  made 
by  the  Agency  in  accordance  with  7  CFR 
parts  11  and  780,  or  its  successor 
regulation. 

En.  Eligibility  Requirements 

Applicants  must  meet  all  of  the 
following  requirements  to  be  eligible  for 
the  2002  Livestock  Compensation 
Program: 

1.  Timely  application.  The  applicant 
must  submit  a  signed  form  FSA-553 
completed  to  the  best  of  the  applicant's 
ability  to  the  Agency,  no  earlier  than 
October  1,  2002,  and  no  later  than  such 
date  as  announced  by  the  Deputy 
Administrator. 

2.  Livestock  owner  or  lessee.  The 
applicant  must  own,  be  subject  to  a 
contract  to  purchase,  or  cash-lease, 
eligible  livestock. 

3.  Applicant's  operation  must  be 
physically  located  in  an  eligible  county. 
The  applicant's  livestock  operation 
headquarters  must  be  physically  located 
in  an  eligible  county  on  June  1,  2002. 

rV.  Gross  Revenue  Limitation 

A  person,  as  defined  in  7  CFR  part 
1400,  who  has  annual  gross  revenue  in 
excess  of  $2.5  million  shall  not  be 
eligible  to  receive  assistance  under  the 
2002  Livestock  Compensation  Program. 
For  the  purpose  of  this  determination, 
aimual  gross  revenue  means: 


(a)  With  respect  to  a  person  who 
receives  more  than  50  percent  of  such 
person's  gross  income  from  farming  and 
ranching,  the  total  gross  revenue 
received  from  such  operations:  and 

(b)  With  respect  to  a  person  who 
receives  50  percent  or  less  of  such 
person's  gross  income  from  farming  and 
ranching,  the  total  gross  revenue  from 
all  sources. 

V.  Pa3rment  Limitation 

The  total  amount  of  benefits  that  a 
person,  as  determined  in  accordance 
with  7  CFR  part  1400,  shall  be  entitled 
to  receive  under  the  2002  Livestock 
Compensation  Program  may  not  exceed 
540,000. 

VI.  Determining  the  Amount  of 
Assistance 

(a)  Analysis  of  need.  The  S752  million 
targeted  for  the  2002  Livestock 
Compensation  Program  is  the  amount  of 
net  income  losses  related  to  livestock 
production  in  2001  and  2002  due  to 
drought  conditions.  The  analysis  was 
conducted  by  USDA's  Economic 
Research  Service  (ERS).  The  analysis 
utilized  various  models  and  survey  data 
from  several  different  sources,  and 
followed  procedures  used  to  develop 
USDA's  regular  farm  income  forecasts. 

The  drought-affected  areas  were 
identified  from  the  U.S.  Drought 
Monitor  (a  comprehensive  monitoring 
effort  of  USDA,  National  Oceanic  and 
Atmospheric  Administration.  National 
Climate  Control,  and  the  National 
Drought  Mitigation  Center)  that 
classifies  climate  regions  by  severity  of 
drought  conditions. 

Impacts  were  examined  for  livestock 
producers  in  areas  delineated  by 
severity  as  moderate,  severe,  extreme 
and  exceptional  drought  areas. 

The  ERS  analysis  considered  the 
effect  of  drought  both  on  revenue  and 
on  operating  costs  to  obtain  the  net 
income  effect  related  to  livestock 
production  in  2001  and  2002. 

(b)  Revenue  losses.  Livestock 
producers  in  the  drought  areas  lost  5103 
million  in  gross  receipts  in  2001  and 
$583  million  in  2002.  Several  factors 
help  to  explain  the  level  of  these 
revenue  losses: 

(1)  The  production  impacts  modeled 
in  the  analysis  are  associated  with  heat 
stress  and  water  availability.  In  areas 
with  exceptional  drought,  animal  deaths 
due  to  heat  and  greater  potential  for 
disease  contribute  to  lost  production 
and  revenue. 

(2)  The  analysis  does  not  measure  the 
effect  on  receipts  from  early  sale  of 
cattle  or  herd  liquidations.  The 
significant  decline  in  livestock  prices 
since  last  year  are  not  attributed  to 
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drought,  but  do  affect  the  amount  of 
reduction  in  potential  receipts 

(c)  Additional  Expenses.  In  many 
cases,  the  response  to  drought 
conditions  by  livestock  producers 
involves  changes  in  production 
practices  that  create  additional  and 
often  unanticipated  costs  to  their 
business.  An  e.xample  would  be  e.xtra 
expenses  for  utilities  such  as  electricity 
and  for  water  Such  short-run  increases 
in  the  cost  of  doing  business  were 
examined  and  their  effect  on  total 
production  expenses  ranged  from  five 
percent  in  exceptional  drought  areas  to 
less  than  one  percent  in  moderate 
drought  areas.  Across  all  drought  areas, 
total  additional  expenses  were 
estimated  to  be  S51  million  in  2001  and 
S415  million  in  2002. 

(d)  Set  Impacts  The  net  impact  on 
income  was  the  combination  of  revenue 
losses  plus  additional  costs  incurred 
and  deduction  of  government  assi.stance 
that  alreadv  has  been  provided  in  2002 
through  the  FSA  Noninsured  Assistance 
Program  (NAP)  and  the  2002  Cattle  Feed 
Program  (See  Notice  of  Funds 
Availabilitv  published  September  3, 
2002  (67  FR  ,56260) 

Payments  for  NAP  in  2002  are 
expected  to  total  S2.=iO  million,  and 
USDA  made  Si  50  million  available  for 
the  2002  Cattle  Feed  Program.  The  net 
impact  of  the  drought  for  2001  and  2002 
was  SI 54  milium  and  S54H  million, 
respectively,  for  a  total  two-year  impact 
of  just  over  S750  million. 

(e)  Payment  Rates.  Payment  rates 
were  calculated  based  on  standard  feed 
relationships  among  the  eligible  animal 
tvpes  and  then  indexed  against  beef 
cattle.  For  a  beef  cow,  the  feed 
requirement  used  for  previous  FSA- 
administered  feed  assistance  programs, 
such  as  the  Livestock  Assistance 
Program  at  7  CFR  part  1439  and  the 
2002  Cattle  Feed  Program  described  in 
the  September  3,  2002  Notice  of  Funds 
Availability,  is  converted  to  a  corn 
equivalent  of  15  7  pounds  of  com  per 
day  Using  an  Olvmpic  five-year  average 
(average  of  five  vears  with  the  highest 
and  lowest  values  excluded)  of  1995- 
2000  corn  prices,  the  national  average 
price  for  com  is  calculated  at  S2.07  per 
bushel  or  50,037  per  pound.  The 
support  feeding  rate  of  15.7  pounds  of 
com  multiplied  by  SO. 037  per  pound  of 
com  required  per  day  to  support  a  beef 
cow  is  equivalent  to  SO. 58  per  day  to 
feed  a  beef  cow.  The  subsistence  level 
of  SO. 58  per  day  divided  into  the  S18.00 
payment  for  an  eligible  beef  cow  results 
in  an  approximate  30-day  period  that 
the  2002  Livestock  Compensation 
Program  will  provide  funds  to  purchase 
feed  for  a  beef  cow.  A  feed  relationship 
factor  of  2  6  was  used  for  dairv  because 


dairy  cows  typically  consume  2.6  times 
the  amount  of  feed  consumed  by  a  beef 
tow.  This  factor  assumes  enough  feed 
for  dairy  cows  to  continue  normal  and 
even  increasing  levels  of  milk 
production. 

The  pavment  rate  in  this  program  is 
ba.sed  on  a  1  75  feed  relationship  factor 
for  dair\'  This  lower  factor  was  deemed 
appropriate  because  of  the  significant 
pavments  dairv'  producers  will  receive 
beginning  in  October,  2002  under  the 
new  Milk  Income  Loss  Contract 
program.  It  also  remains  high  enough  to 
ensure  continued  milk  production  by 
eligible  dairy  cows. 

VII.  Applicant  Certification  of  Eligible 
Livestock 

Eligible  livestock  must  be  certified  by 
owner  or  lessee  on  the  FSA-553.  The 
applicant  will  report  to  FSA  and 
provide  proof  of  the  number  of  eligible 
livestock  that  died  or  were  sold  after 
lune  1.  2002 

VIII.  Payment  Eligibility 

To  be  eligible  for  payment  under  the 
2002  Livestock  Compensation  Program, 
as  determined  bv  the  Deputy 
Administrator,  the  applicant  shall,  as  of 
June  1,  2002.  be  an  owner,  lessee,  or 
under  contrac:t  to  purchase  eligible 
livestock,  whose  livestock  headquarters 
operation  is  phvsically  located  in  an 
eligible  county;  who  has  submitted  and 
subsequently  received  FSA  County 
t^ommittee  approval  on  FSA-553.  and 
who  meets  all  other  eligibility 
requirements. 

IX.  Payment  Amounts 

Adult  beef  cows  and  bulls,  and  adult 
buffalo  and  btwfalo  cows  and  bulls,  as 
defined  in  Part  1:  SI 8  00  per  head. 

,^dult  dairv  cows  and  bulls,  as 
defined  in  Part  1.  S3 1.50  per  head. 

Beef,  dairv,  buffalo  and  beefalo 
replacement  heifers,  steers,  non- 
breeding  heifers,  and  bulls,  as  defined 
in  Part  I.  $13  50  per  head. 

All  sheep  and  goats,  as  defined  in  Part 
1.  born  prior  to  June  1,  2002:  S4.50  per 
head. 

X.  Contract  Liability 

All  producers  receiving  a  share  of  the 
LCP  payment  are  jointly  and  severally 
liable  for  program  violations  and 
resulting  repayments,  if  applicable. 

XI.  How  the  2002  LCP  Will  Work 

.\pplications  were  accepted  in  FSA 
county  offices  beginning  on  October  1, 
2002  On  the  LCP  application,  all 
owners  of  livestock  in  each  livestock 
operation  in  an  eligible  county  apply  for 
pavment  on  one  application.  Each 
applicant  provides  FSA  with,  and 


certifies  to,  the  applicant's  name  and 
Tax  Identification  Number  number, 
address,  and  number  and  type  of 
eligible  livestock.  After  FSA  County 
Committee  approval  of  the  LCP 
application,  payments  will  be  issued 
begirming  October  7,  2002,  from  the 
FSA  county  office  to  each  approved 
livestock  producer  on  the  application. 

XII.  Misrepresentation,  Scheme  or 
Device 

A  person  shall  be  ineligible  to  receive 
assistance  under  this  part,  and  be 
subject  to  such  other  remedies  as  may 
be  allowed  by  law,  if,  with  respect  to 
such  program,  it  is  determined  by  the 
FSA  State  or  county  committee,  or  an 
official  of  FSA,  that  such  person  has: 

(a)  Adopted  any  scheme  or  other 
device  that  tends  to  defeat  the  purpose 
of  the  program  operated  under  this 
Notice; 

(b)  Made  any  fraudulent 
representation  with  respect  to  this 
program;  or 

(c)  Misrepresented  any  fact  affecting  a 
program  determination. 

XIII.  Liens  and  Claims  of  Creditors 

Anv  benefit  or  portion  thereof  due 
anv  person  under  this  program  shall  be 
allowed  without  regard  to  questions  of 
title  under  State  law.  and  without  regard 
to  any  claim  or  lien  in  favor  of  any 
person,  except  agencies  of  the  U.S. 
Government. 

XIV.  Power  of  Attorney 

In  those  instances  in  which,  prior  to 
the  issuance  of  this  Notice,  a  producer 
has  signed  a  power  of  attorney  on  an 
approved  FSA-211  for  a  person  or 
entity  indicating  that  such  power  shall 
extend  to  all  programs  listed  on  the 
form,  without  limitation,  such  power 
will  be  considered  to  extend  to  this 
program  unless  by  October  1,  2002,  the 
person  granting  the  power  notified  the 
local  FSA  office  for  the  control  county 
that  the  grantee  of  the  power  is  not 
authorized  to  handle  transactions  for 
this  program  for  the  grantor. 

XV.  Administration 

Where  circumstances  preclude 
compliance  due  to  circumstances 
beyond  the  applicant's  control,  the 
county  or  State  committee  may  request 
that  relief  be  granted  by  the  Deputy 
Administrator  under  this  Notica  In 
such  cases,  except  for  statutory 
deadlines  and  other  statutory 
requirements,  the  Deputy  Administrator 
may,  in  order  to  more  equitably 
accomplish  the  goals  of  this  Notice, 
waive  or  modify  deadlines  and  other 
program  requirements  if  the  failure  to 
meet  such  deadlines  or  other 


requirements  does  not  adversely  affect 
operation  of  the  program  and  are  not 
prohibited  by  statute. 

The  Section  32  funds  allocated  to  FSA 
to  provide  assistance  under  this 
program  will  be  monitored  by  careful 
review  of  regular  and  daily  reports  of  all 
payments  issued  under  the  program. 
Upon  expenditxire  of  85  percent  of  the 
designated  allocation,  FSA  will  mandate 
a  daily  review  of  expenditures  to  ensure 
that  payments  do  not  exceed  the 
allocation. 

Signed  at  Washington.  E)C.  on  October  7, 
2002. 

James  R  Little, 

Administrator,  Farm  Service  Agency. 
[FR  Doc.  02-25841  Filed  10-7-02;  3:59  pm) 
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DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Ponderosa  Pine  Restoration  Project, 
Coeur  d'Alene  River  Ranger  District, 
Idaho  Panhandle  National  Forests, 
Kootenai  and  Shoshone  Counties,  ID 

agency:  Forest  Service,  USDA. 
ACTION:  Cancellation  notice. 


summary:  On  March  12,  2002,  a  Notice 
of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  for  the 
Ponderosa  Pine  Restoration  Area  Project 
was  published  in  the  Federal  Register 
(Volume  67,  Number  48,  pages  11089- 
11090).  The  initial  proposal 
encompassed  two  analysis  areas; 
however,  proposed  activities  in  one  of 
the  areas  have  been  deferred. 
Subsequent  reviews  have  determined 
there  wrill  not  likely  be  significant 
effects  as  a  result  of  implementing 
proposed  activities  in  the  remaining 
analysis  area,  therefore  preparation  of 
an  environmental  impact  statement  is 
not  warranted.  Since  an  environmental 
assessment  will  be  prepared  instead  of 
an  environmental  impact  statement,  the 
NOI  is  hereby  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Jerome,  Project  Team  Leader, 
Coeur  d'Alene  River  Ranger  District, 
(208) 664-2318. 

SUPPLEMENTARY  INFORMATION:  The 
public  was  first  notified  of  this  proposal 
and  the  intention  to  prepare  an 
environmental  impact  statement  in 
February  2002.  On  March  12,  2002,  a 
Notice  of  hitent  (NOI)  to  prepare  an 
environmental  impact  statement  for  the 
Ponderosa  Pine  Restoration  Area  Project 
was  published  in  the  Federal  Register 
(Volume  67.  Number  48,  pages  11089- 
11090).  Initially,  two  areas  were  under 
consideration.  The  Coeur  d'Alene  River 


Ranger  District  of  the  Panhandle 
National  Forest  proposed  vegetation 
rehabilitation  in  the  Deerfoot  Ridge  and 
Two  Mile  watersheds,  identified  as  the 
Ponderosa  Pine  Restoration  Area.  The 
Deerfoot  Ridge  watershed  area  is  located 
east  of  Hayden  Lake.  Idaho  in  Kootenai 
Coimty,  and  Two-Mile  watershed  area  is 
located  north  of  Silverton,  Idaho  in 
Shoshone  County.  Based  on  additional 
information  gathered,  it  was  determined 
that  these  areas  are  sufficiently  different 
to  warrant  separate  analyses.  "The 
Deerfoot  Ridge  area  was  selected  as  the 
first  priority;  opportunities  to  restore 
ponderosa  pine  stands  in  the  Two-Mile 
area  will  be  evaluated  under  a  separate 
assessment  later  in  the  year.  The 
original  NOI  was  rescinded  on  April  5, 
2002  (FR  Volume  67,  Number  66,  page 
16365),  and  on  May  31,  2002,  a  new 
NOI  was  published  in  the  Federal 
Register  (Volume  67,  Number  105, 
pages  38063-38064). 

Further  review  of  the  Deerfoot  Ridge 
area  and  the  proposed  activities  has  led 
the  project  team  to  the  conclusion  that 
there  will  not  likely  be  significant 
effects  associated  with  the  proposal,  and 
therefore  preparation  of  an 
environmental  impact  statement  is  not 
warranted.  An  envirormiental 
assessment  will  be  prepared  to 
document  the  proposed  action, 
alternatives  to  the  proposed  action,  and 
environmental  consequences  of 
implementing  each  of  the  alternatives. 

Since  an  environmental  assessment 
will  be  prepared  instead  of  an 
environmental  impact  statement,  the 
NOI  is  hereby  rescinded. 

Dated:  October  4.  2002. 
Ranotta  K.  McNair, 

Forest  Supervisor. 

[FR  Doc.  02-25748  Filed  10-9-02;  8:45  am] 

BILLING  COOE  3410-11-M 


Idaho  Falls  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
DATES:  The  business  meeting  will  be 
held  on  November  13.  2002  from  10 
a.m.  to  1  p.m. 

ADDRESSES:  The  meeting  location  is  the 
Caribou-Targhee  National  Forest 
Headquarters  Office,  1405  HoUipark 
Drive,  Idaho  Falls,  Idaho  83402. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Reese,  Caribou-Targhee  National  Forest 
Supervisor  and  Designated  Federal 
Officer,  at  (208)  524-7500. 
SUPPLEMENTARY  INFORM A'HON:  The 
business  meeting  on  November  13. 
2002,  begins  at  10  a.m.  at  the  Caribou- 
Targhee  National  Forest  Headquarters 
Office,  1405  HoUipart  Drive,  Idaho 
Falls,  Idaho.  Agenda  topics  will  include 
looking  at  funding  for  this  upcoming 
year,  revising  project  proposal  form, 
briefed  on  project  status  from  last  year's 
approved  projects,  and  welcoming  new 
members. 

Dated;  Octobers.  2002 
Jerry  B.  Reese. 

Caribou-Targhee  Forest  Supervisor. 
|FR  Doc.  02-25751  Filed  10-9-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Eastern  Idaho  Resource  Advisory 
Committee;  Caribou-Targhee  National, 
Idaho  Falls,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Conmiimity 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Caribou-Targhee 
National  Forests'  Eastern  Idaho 
Resource  Advisory  Committee  will  meet 
Wednesday,  November  13,  2002  in 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Coweta-Fayette  Electric  Membership 
Corporation;  Notice  of  Finding  of  No 
Significant  Impact 

agency:  Rural  Utilities  Service,  USDA. 
action:  Notice  of  Finding  of  No 
Significant  Impact. 


summary:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
with  respect  to  a  request  from  Coweta- 
Fayette  Electric  Membership 
Corporation  for  financing  assistance 
from  RUS  to  finance  the  construction  of 
a  new  headquarters  facility  in  Coweta 
County,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist.  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW.. 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bqmgel@rus.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  Coweta- 
Fayette  Electric  Membership 
Corporation  proposes  to  construct  a  new 
headquarters  facility  southeast  of 
Palmetto.  Georgia,  at  the  intersection  of 
CoUinsworth  Road  and  Weldon  Road 
The  headquarters  facility  will  include 
an  50.000  square-foot  administration 
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and  operations  office  building,  a  19.000 
square-foot  warehouse,  a  9.000  square- 
foot  mechanics  garage,  a  14.000  square- 
foot  open  sided  covered  truck  shed, 
hieling  area.  200  parking  spaces  for 
employees  and  visitors,  and  customer 
drive-thru.  The  facility  will  be  located 
on  a  73  acre  site,  but  actual  construction 
will  u'ilize  less  than  25  acres  of  the  site. 

Copies  of  the  Finding  of  No 
Significant  Impact  are  available  from 
RL'S  at  the  address  provided  herein  or 
from  Mr  Chris  Stephens  of  Coweta- 
Favette  Electric  Membership 
Corporation,  P  O.  Box  488.  Newnan. 
Georgia  30264  telephone  (770)  502- 
0226.  extension  4243. 

Dated.  October  3.  2002. 
Blaine  D.  Stockton, 

As^Kiiint  Administrator.  Electric Pmgmm, 
Rural  i'tilities  Ser\ire. 
VR  DiK    02-25866  Filed  10-9-02.  8.45  ami 

BtLLINC  CODE  3410-1S-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Wisdom  Combustion  Turbine  Project, 
Notice  of  Finding  of  No  Significant 
Impact 

agency:  Rural  Utilities  Ser\'ice.  LISD.A. 

ACTION:  .Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  herebv  given  that 
the  Rural  Itdities  Service  (RUS). 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  the 
Council  on  Environmental  Qualitv 
regulations  (40  CFR  parts  1500-1508), 
and  RUS  Environmental  Policies  and 
Procedures  (7  C^FR  part  1794),  has  made 
a  finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  a  |oint  project 
proposed  by  Corn  Belt  Power 
Cooperative  (Com  Belt)  of  Humboldt. 
Iowa,  and  Basin  Electric  Power 
Cooperative  (Basin  Electric)  of 
Bismarck.  North  Dakota. 

FOR  FUTHER  INFORMATION  CONTACT:  Nurul 
Islam,  Environmental  F'rotection 
Specialist.  RUS.  Engineering  and 
Environmental  Staff.  Stop  1571.  1400 
Independence  Avenue.  SVV  . 
Washington.  DC  20250-1571.  telephone: 
(202)  720-1414.  His  e-mail  address  is: 
nislam&rus. usda.gov.  Information  is 
also  available  from  Mr.  Donald  E 
Jensen.  Corn  Belt.  VVCTT  Project 
Manager,  1300  13th  St  North.  PC)  Box 
508,  Humboldt,  Iowa,  50548-0508. 
telephone  (515)  332-7984.  or  e-mail: 
djensen<^trvnet  net,  or  Mr.  lames  Miller, 
Basin  Electric,  Manager  Environmental 
Affairs,  1717  East  Interstate  Avenue, 


Bismarck.  North  Dakota.  58501. 
telephone (701) 255-5144. 
SUPPLEMENTARY  INFORMATION:  The  joint 
project  proposed  by  Corn  Belt  and  Basin 
Ele<:tric  will  consist  of  one  80  megawatt 
(MVV).  simple  cvcle  combustion  turbine. 
The  primarv  purpose  of  the  Wisdom 
Combustion  Turbine  (WCT)  project  is  to 
meet  the  increasing  power  consumption 
requirements  in  the  northwestern  Iowa 
region.  The  proposed  combustion 
turbine  will  be  constructed  in  rural  Clay 
tlountv  located  in  northwest  Iowa 
approximately  4  miles  west  of  Spencer, 
Iowa.  The  proposed  simple  cycle 
combustion  turbine  will  be  located  at 
the  existing  231  acre  Earl  F.  Wisdom 
Station  site  that  currently  includes  one 
coal-fired  boiler  The  construction  of  the 
WCT  project  will  require  approximately 
10  acres  of  the  231  acres  available  at  the 
Earl  F  Wisdom  Station  site.  The  WCT 
project  will  utilize  the  existing  gas 
pipeline,  transmission  lines  and 
substation,  and  water  wells  currently 
used  for  operating  the  existing  coal-fired 
boiler  and  therefore  will  not  require  the 
construction  of  additional  infrastructure 
outside  of  the  Earl  F.  Wisdom  Station 
Mte  boundaries.  The  WCT  project  will 
be  fired  on  natural  gas.  with  #2  diesel 
fuel  oil  as  backup  fuel. 

RILS.  in  accordance  with  its 
environmental  policies  and  procedures, 
required  that  Corn  Belt  and  Basin 
Electric  prepare  an  environmental 
report  reflecting  the  potential  impacts  of 
the  proposed  project.  The 
environmental  report,  which  includes 
input  from  federal,  state,  and  local 
agencies,  has  been  reviewed  and 
accepted  as  RUS"  environmental 
assessment  (EA)  for  the  project  in 
accordance  with  RUS"  Environmental 
Policies  and  Procedures,  7  CFR  1794.41. 
In  accordance  with  the  Council  on 
Environmental  Quality  Regulations. 
RUS  requested  comments  from  all 
federal,  state,  and  local  agencies,  which 
may  be  affected  by.  or  may  have 
jurisdiction  over,  the  proposed  project. 
Corn  Belt  published  notices  of  the 
availability  of  the  EA  and  solicited 
public  comments  per  7  CFR  1794.42. 
Federal  and  state  agencies  have 
responded  but  no  objections  were  raised 
to  the  project.  No  c(jmments  were 
received  from  the  public.  Based  on  the 
EA.  RUS  has  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  to  various  resources, 
including  important  farmland, 
floodplains,  wetlands,  cultural 
resources,  threatened  and  endangered 
species  and  their  critical  habitat,  air  and 
water  quality,  and  noise.  RUS  has  also 
determined  that  there  would  be  no 
negative  impacts  of  the  proposed  project 


on  minority  communities  and  low- 
income  communities  as  a  result  of  the 
construction  of  the  project.  RUS 
believes  that  there  are  no  significant 
unresolved  environmental  conflicts 
related  to  this  project. 

RUS  has  concluded  that  the  impacts 
from  the  proposed  project  would  not  be 
significant  and  that  the  proposed  action 
is  not  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the 
preparation  of  an  environmental  impact 
statement  is  not  necessary. 

Copy  of  the  FONSI  can  be  reviewed 
at  the  headquarters  of  Corn  Belt,  Basin 
Electric,  and  RUS,  at  the  addresses 
provided  above  in  this  notice. 

Dated:  October  7.  2002. 
Blaine  D.  Stockton, 

Assistant  Administrator.  Electric  Program. 

Rural  I  'tilities  Senirt' 

(FR  Doc.  02-25867  Filed  10-9-02:  8:45  am] 

BILLING  CODE  3410-15-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges;  All 
Ports  Incorporated 

In  the  Matter  of:  .Ml  Ports.  Incorporated. 
I.isl  kncjwri  address  at:  3911  Killam  Avenue. 
Norfolk.  Virginia  23.508-2632. 

Order  Denying  Export  Privileges 

On  December  18.  2000,  a  U.S.  District 
Court  in  the  Eastern  District  of  Virginia 
convicted  All  Ports,  Incorporated  of 
violating  section  38  of  the  Arms  Export 
Control  Act  (22  U.S.C.  2778  (2000)) 
( "AECA").  Specifically,  the  Court  found 
that  All  Ports.  Incorporated  knowingly 
and  willfully  attempted  to  export 
defense  articles  on  the  United  States 
Munitions  List,  from  the  United  States 
to  the  Peoples  Republic  of  China, 
without  having  first  obtained  from  the 
Department  of  State  a  license  or  written 
authorization  for  such  export. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.  app. 
2401-2420  (1994  &  Supp.  V  1999)) 
("Act")  1  provides  that,  at  the  discretion 


■  Froin  .\ugust  21.  1994  ihroush  November  12, 
2000.  the  .^ct  was  in  lapse.  During  thai  period,  the 
President,  through  Executive  Order  12924.  which 
hdd  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  issued  on  August  3. 
2000  (3  CFR  2000  Comp.  397  (20011).  continued  the 
Regulations  in  effect  under  the  International 
Kniergencv  Economic  Powers  .^ct  (50  I'.S.C.  1701- 
1706  (1994  &  Supp   V  1999))  (-lEEPA").  On 
November  13.  2000.  the  .\cl  was  reauthorized  and 
il  remained  in  effect  through  August  20.  2001.  Since 
.^ugust  21.  2001.  the  .\ct  has  been  in  lapse  and  the 
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of  the  Secretary  of  Commerce,^  no 
person  convicted  of  violating  any  of  a 
number  of  federal  criminal  statutes 
including  the  AECA  shall  be  eligible  to 
apply  for  or  use  any  export  license 
issued  pursuant  to,  or  provided  by,  the 
Act  or  ihe  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  730-774  (2002)) 
("Regulations"),  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction.  In 
addition,  any  license  issued  pursuant  to 
the  Act  in  which  such  a  person  had  any 
interest  at  the  time  of  conviction  may  be 
revoked. 

Pursuant  to  sections  766.25  and 
750,8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  AECA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person's  export 
privileges  for  a  period  of  up  to  10  years 
from  the  date  of  conviction  and  shall 
also  detennine  whether  to  revoke  any 
license  previously  issued  to  such  a 
person. 

Having  received  notice  of  All  Ports, 
Incorporated's  conviction  for  violating 
the  AECA,  and  after  providing  notice 
and  an  opportunity  for  All  Ports, 
Incorporated  to  make  a  written 
submission  to  the  Bureau  of  Industry 
and  Security  before  issuing  an  Order 
denying  its  export  privileges,  as 
provided  in  section  766,25  of  the 
Regulations,  I,  following  consultations 
with  the  Du-ector,  Office  of  Export 
Enforcement,  have  decided  to  deny  All 
Ports,  Incorporated's  export  privileges 
for  a  period  of  10  years  from  the  date  of 
its  conviction.  The  10-year  period  ends 
on  December  18,  2010. 1  have  also 
decided  to  revoke  all  licenses  issued 
pursuant  to  the  Act  in  which  All  Ports, 
Incorporated  had  an  interest  at  the  time 
of  its  conviction. 

Accordingly,  it  is  hereby — 

Ordered 

I.  Until  December  18,  2010,  All  Ports, 
Incorporated,  with  a  last  known  address 
of  3911  Killam  Avenue,  Norfolk. 
Virginia  23508-2632,  ("the  denied 
person")  and.  when  acting  in  behalf  of 
it.  all  of  its  successors  or  assigns, 
officers,  representatives,  agent  and 
employees,  may  not,  directly  or 


President,  through  Executive  Order  13222  of  August 
17.  2001  (3  CFR,  2001  Comp.  783  (2002)),  as 
extended  by  the  Notice  of  August  14,  2002  (67  FR 
53721  (August  16,  2002)),  has  continued  the 
Regulations  in  effect  under  lEEPA. 

2  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  Exporter  Services,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
1 1(h)  of  the  Act. 


indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  he  exported  from  the 
United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of.  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way.  any  transaction 
involving  any  item  exported  or  to  be 
exported  fi^m  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

n.  No  person  may.  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be.  or  is 
intended  to  be,  exported  from  the 
Ututed  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph. 


servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  All  Ports,  Incorporated  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

rV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S. -origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
December  18,  2010. 

VI.  In  accordance  with  Part  756  of  the 
Regulations,  All  Ports.  Incorporated  may 
file  an  appeal  from  this  Order  with  the 
Under  Secretai7  for  Industry  and 
Security.  The  appeal  must  be  filed 
within  45  days  from  the  date  of  this 
Order  and  must  comply  with  the 
provisions  of  Part  756  of  the 
Regulations. 

VII.  A  copy  of  this  Order  shall  be 
delivered  to  All  ports.  Incorporated. 
This  Order  shall  be  published  in  the 
Federal  Register. 

Dated:  October  4.  2002. 
Eileen  M.  Albanese. 
Director.  Office  of  Exporter  Senices. 
[FR  Doc.  02-25741  Filed  10-9-02:  8:45  am! 

BILUNG  CODE  3510-OT-M 


DEPARTMEKT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Bing  Sun 

In  the  Matter  of:  Bing  Sun.  currently 
incarcerated  at  Seymour  [ohnson  Federal 
prison  Camp.  #51.583-083.  Ckjldsboro.  North 
Carolina  27533.  and  with  an  address  at  14026 
Ticonderoga  Court.  Fontana.  California 
92336. 

Order  denying  Export  Privileges 

On  December  18,  2000,  a  U.S.  District 
Count  in  the  Eastern  District  of  Virginia 
convicted  Bing  Sun  of  violating  section 
38  of  the  Arms  Export  Control  Act  (22 
U.S.C.  2778  (1994  &  Supp.  V  1999)) 
("AECA").  Specifically,  the  Court  found 
that  Bing  Sim  knowingly  and  willfully 
attempted  to  export  defense  articles  on 
the  United  States  Munitions  List,  from 
the  United  States  to  the  Peoples 
Republic  of  China,  without  having  first 
obtained  from  the  Department  of  State  a 
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license  or  written  authorization  for  such 
export. 

Section  11(h)  of  the  Export 
Administration  act  of  1979.  as  amended 
(currentlv  codified  at  5  U.S.C.  app. 
2401-2420  (1994  &  Supp   V  1999)) 
("Act") '  provides  that,  at  the  discretion 
of  the  Secretan.'  of  Commerce.-'  no 
person  convicted  of  violating  an\  of  a 
number  of  federal  criminal  statutes 
including  the  .\ECA  shall  be  eligible  to 
applv  for  or  use  any  export  license 
issued  pursuant  to.  or  provided  by,  the 
.\ct  of  the  Export  .administration 
Regulations  (currentlv  codified  at  15 
CFR  parts  730-774  (2002)1 
("Regulations")  for  a  period  of  up  to  U) 
vears  from  the  date  of  the  c(jnvK:tion.  In 
addition,  any  license  issued  pursuant  to 
the  act  in  which  such  a  person  had  any 
interest  at  the  time  of  conviction  may  be 
revoked 

Pursuant  to  sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  .-KECA.  the 
Director.  Office  of  Exporter  Services  in 
consultation  with  the  DirtK:tor.  Office  of 
Export  Enforcement,  shall  determine 
whether  to  den\  that  person's  export 
privileges  fur  a  period  of  up  to  10  years 
from  the  dare  of  conviction  and  shall 
also  determine  whether  to  revoke  any 
license  previousU  issued  to  such  a 
person. 

Having  received  notice  of  Bing  Sun's 
conviction  for  violating  the  AECA,  and 
after  providing  noti(  e  and  an 
opportunity  for  Bing  Sun  to  make  a 
written  submission  to  the  Bureau  of 
Industry  and  Security  before  issuing  an 
()r(i»'r  denving  his  export  privileges,  as 
pru\id^'(l  in  section  766  25  of  the 
Regulations.  1,  following  consultations 
with  the  Director,  Office  of  Export 
Enfon;:ement.  have  decided  to  deny  Bing 
Sun's  export  pmileges  for  a  period  of 
10  vears  from  the  date  of  his  conviction 
The  10-year  period  ends  on  December 
18,  2010.  1  have  alsf)  decided  to  revoke 
all  lii:enses  issued  pursuant  to  the  Act 


'  Krum  .Aii|i>ust  21    19*4  through  November  12. 
2000,  thp  .-Xct  was  in  lapse  During  that  period,  the 
president,  thmugh  Executive  Order  12924.  whii  h 
had  been  extended  by  su<:cessive  Presidential 
Notices,  the  last  of  which  was  issued  on  August  3. 
2(X)0(3CFR.  2(X)0Comp.  3<17  (2001)).  continued 
the  Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  .^ct  (50  U  S.C  1701- 
1706  11994  &  Supp.  V  1999))  IIEEPA')  Since 
.August  21.  2(X)1.  the  .Act  has  been  in  lapse  and  the 
President,  through  Exe<;utive  Order  13222  of  August 
17.  2001  (3  CFR.  2001  Comp   783  12002)1,  as 
extended  by  the  Notice  of  August  14.  2002  (67  FR 
53721  (.August  16.  2002)).  has  continueil  the 
Regulations  in  effeti  under  lEEP.A 

-  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  exporter  Services,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement,  exercises 
the  authontv  granted  to  the  Setretarv  by  Section 
lllh)  of  the  Act 


in  which  Bing  Sun  had  an  interest  at  the 
time  of  his  conviction. 
Accordingly,  it  is  hereby — 

Ordered 

I  Until  December  18.  2010,  Bing  Sun, 
currentlv  incarcerated  at  Seymour 
lohnson  Federal  Prison  Camp,  #51583- 
083,  Coldshort),  North  Carolina  27533, 
and  with  an  address  at  14026 
Ticonderoga  Court,  Fontana,  California 
92336,  ("the  denied  person")  and,  when 
acting  in  behalf  of  it,  all  of  its  successors 
or  assigns,  fifficers.  representatives, 
agent  and  employees,  may  not,  directly 
or  indirectly,  participate  in  any  way  in 
anv  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item  ")  exported  or  to  be  exported  from 
the  I'nited  States,  that  is  subject  to  the 
Regulations,  or  in  anv  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applving  for,  obtaining,  or  using 
anv  license.  License  Exception,  or 
export  control  dtjcument: 

B.  f^arrv  ing  on  negotiations 
i:oncerning,  or  ordering,  buying. 
recei\  ing.  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
seHiicing  in  anv  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activitv  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  e.xported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
anv  other  activity  subject  to  the 
Regulations. 

II.  No  person  may,  directly  or 
indirectly,  do  any  of  the  following: 

A  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B  Take  any  action  that  facilitates  the 
acquisition  or  atttmipteci  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  frtim  the  United 
States,  intluding  financing  or  other 
support  activities  relat(>d  to  a 
transaction  whereby  the  denied  person 
actjuires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 


to  know  that  the  item  will  be,  or  is 
intended  to  be.  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
anv  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  section  766,23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Bing  Sun  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S. -origin 
technology. 

v.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
December  18,  2010. 

VI.  In  accordance  with  Part  756  of  the 
Regulations,  Bing  Sun  may  file  an 
appeal  from  this  Order  with  the  Under 
Secretary  for  Industry  and  Security.  The 
appeal  must  be  filed  within  45  days 
from  the  date  of  this  Order  and  must 
comply  with  the  provisions  of  Part  756 
of  the  Regulations. 

VII.  A  copy  of  this  Order  shall  be 
delivered  to  Bing  Sun.  This  Order  shall 
be  published  in  the  Federal  Register. 

Udteii:  Qclober  4.  2002. 
Eileen  M,  Albanese, 
Director.  Office  of  Exporter  Services. 

IFR  Uoc  02-2,S742  Filed  10-«-02:  8:4.5  am] 

BILUNG  CODE  3S10-OT-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Patte  Sun 

In  the  Matter  of:  Patte  Sun,  currently 
incarcerated  at  .-Mderson  Federal  Prison 
Camp  «lf>012-lll.  .Mderson,  West  Virginia 
24910,  and  with  an  address  at  14026 
Ticonderoga  Court,  Fontana,  California 
923,36. 


Order  Denying  Export  Privileges 

On  December  18,  2000.  a  U.S.  District 
Court  in  the  Eastern  District  of  Virginia 
convicted  Patte  Sun  of  violating  section 
38  of  the  Arms  Export  Control  Act  (22 
U.S.C.  2778  (1994  &  Supp.  V  1999)) 
("AECA").  Specifically,  the  Court  found 
that  Patte  Sun  knowingly  and  willfully 
attempted  to  export  defense  articles  on 
the  United  States  Munitions  List,  from 
the  United  States  to  the  People's 
Republic  of  China,  without  having  first 
obtained  from  the  Department  of  State  a 
license  or  written  authorization  for  such 
export. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.  app. 
2401-2420  (1994  &  Supp.  V  1999)) 
("Act")'  provides  that,  at  The  discretion 
of  the  Secretary  of  Commerce, ^  no 
person  convicted  of  violating  any  of  a 
nimiber  of  federal  criminal  statutes 
including  the  AECA  shall  be  eligible  to 
apply  for  or  use  any  export  license 
issued  pursuant  to,  or  provided  by,  the 
Act  or  die  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  Parts  730-774  (2002)) 
("Regulations"),  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction,  fri 
addition,  any  license  issued  pursuant  to 
the  Act  in  which  such  a  person  had  any 
interest  at  the  time  of  conviction  may  be 
revoked. 

Pursuant  to  sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  AECA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person's  export 
privileges  for  a  period  of  up  to  10  years 
from  the  date  of  conviction  and  shall 
also  determine  whether  to  revoke  any 
license  previously  issued  to  such  a 
person. 
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'  From  .August  21.  1994  through  November  12. 
2000.  the  .\ct  was  in  lapse.  During  that  period,  the 
['resident,  through  Executive  Order  12924.  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  issued  on  August  3. 
2000  (3  CFR.  2000  Comp.  397  (2001)).  continued 
the  Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  L'.S.C.  1701- 
1706  (1994  &  Supp.  V  1999))  ("lEEPA").  On 
November  13.  2000,  the  act  was  reauthorized  and 
it  remained  in  effect  through  August  20,  2001.  Since 
.■\ugust  21.  2001.  the  Act  has  been  in  lapse  and  the 
President,  through  Executive  Order  13222  of  August 
17,  2001  (3  CFR,  2001  Comp.  783  (2002)),  as 
extended  by  the  Notice  of  August  14,  2002  (67  FR 
53721  (August  16,  2002)),  has  continued  the 
Regulations  in  effect  under  lEEPA. 

-  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Exporter  Services,  in  consultation  with  the 
Director.  Office  of  Export  Enforcement,  exercises 
the  authoritv  granted  to' the  Secretary  by  Section 
11(h)  of  the  Act. 


Having  received  notice  of  Patte  Sun's 
conviction  for  violating  the  AECA,  and 
after  providing  notice  and  an 
opportunity  for  Patte  Sun  to  make  a 
written  submission  to  the  Bureau  of 
hidustry  and  Security  before  issuing  an 
Order  denying  her  export  privileges,  as 
provided  in  section  766,25  of  the 
Regulations,  I,  following  consultations 
with  the  Director,  Office  of  Export 
Enforcement,  have  decided  to  deny 
Patte  Sun's  export  privileges  for  a 
period  of  eight  years  from  the  date  of 
her  conviction.  The  eight-year  period 
ends  on  December  18,  2008.  I  have  also 
decided  to  revoke  all  licenses  issued 
pursuant  to  the  Act  in  which  Patte  Sun 
had  an  interest  at  the  time  of  her 
conviction. 

Accordingly,  it  is  hereby — 

Ordered 

I.  Until  December  18,  2008,  Patte  Sun, 
currently  incarcerated  at  Alderson 
Federal  Prison  Camp,  #16012-111, 
Alderson.  West  Virginia  24910,  and 
with  an  address  at  14026  Ticonderoga 
Court,  Fontana,  California  92336,  ("the 
denied  person")  and.  when  acting  in 
behalf  of  it.  all  of  its  successors  or 
assigns,  officers,  representatives,  agent 
and  employees,  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
fransaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document: 

B.  Carrving  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of.  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 

or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

II,  No  person  may,  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership. 


possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts   o  acquire  such 
ownership,  possess   ^n  or  control; 

C.  Take  any  actio  i  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  ser\ice 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
ow  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Patte  Sun  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  This  order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S. -origin 
technology. 

V.  This  Order  is  effective  immediately 
and  shall  temain  in  effect  until 
December  18,  2008. 

VI.  In  accordance  with  Part  756  of  the 
Regulations,  Patte  Sun  may  file  an 
appeal  from  this  Order  with  the  Under 
Secretary  for  Industry  and  Security.  The 
appeal  must  be  filed  within  45  days 
from  the  date  of  this  Order  and  must 
complv  with  the  provisions  of  Part  756 
of  the  Regulations. 

VII.  A  copy  of  this  Order  shall  be 
delivered  to  Patte  Sun.  This  Order  shall 
be  published  in  the  Federal  Register. 
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Ualwl:  (>  tober  4.  2002. 
Eileen  M.  Albanese. 
Dimtor.  Oltii  I  ul  Exporter  Services. 
IKR  Doc  02-25740  Filed  10-9-02:  8:45  ami 

BILLING  COOC  JSIO-OT-II 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D,  100202A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Recordkeeping  and 
Reporting  Requirements;  Public 
Workshops 

AGENCY:  National  Marine  Fisheries 

s.T\  II  ••   WIF.S),  National  Oceanii  and 

.\iiiii>s[ih''rii  Administration  [NOAA). 

(Commerce. 

action:  Notice  of  workshops. 

summary:  NMFS.  Alaska  Re.jiion.  and 
th>' ;    >  (oast  Guard.  North  Paiifii 
K'umnal  Fisheries  Training  Center,  will 
p)rfsent  workshops  on  the  2003 
recordkeeping  and  reporting 
requirements  for  the  Alaska  groundfish 
fisheries  and  Individual  Fishing  Quota 
(IFQ)  fisheries 

DATES:  The  workshops  will  be  held 
\    '.  ■■jiihMr  12  in'i  14    2002    .See 
SUPPLEMENTARY  INFORMATION  for  the 
tlllii'-.. 

ADDRESSES:  Thf  vvfl^k^hnp^  will  (if  h.-id 
m  S'Mfti.'   VVA   .S.'..  SUPPLEMENTARY 
INFORMATION  for  Ih.-  .idiirt'ssf, 
FOR  FURTHER  INFORMATION  CONTACT: 
I'ltsv  A    Hf-arit'Mi    'in7-iHt.-7()()H 
SUPPLEMENTARY  INFORMATION:  The 
vMirk^hop-.  v\  111  uu.iuiir-  discussion  of 
21)03  recordkeeping  and  reporting 
requirements  for  IFQ  fisheries  and 
Alaska  groundfish  fisheries  along  with 
instructions  for  completion  and 
submittal  of  the  required  forms  and 
logsheets. 

The  workshops  are  scheduled  as 
follows: 

1   November  12.  2002.  1  p  m.,  Pacific 
standard  time  (P.s.t.).  for  vessels.  3:30 
p  m  ,  P  St  .  for  shoreside  processors  at 
the  NOAA  Western  Regional  Center. 
•Uiilding  9.  Room  A/B.  7600  Sandpoint 
Wav,  NE.  Seattle.  VVA. 

2.  November  14.  2002.  1  p  m  to  2:30 
p  m  ,  P  St..  at  FISH  EXPO,  Room  303. 
Washington  State  Trade  and  Convention 
Center.  Seattle.  \S.\ 

Tentatively,  additional  workshops  are 
being  considered  in  Unalaska.  AK. 
Kodiak.  .AK.  and  Sitka.  AK.  .Suggestions 
iiid  rH(  omniendations  on  scheduling 
these  workshops  or  on  holding 
wfirkshops  at  other  times  and  places  are 
wolcome. 


Special  Accommodations 

Tht'M'  WdrkNhops  will  he  phvsicaJlv 
accessil)l>'  111  pfii[)li'  with  di-^abilities. 
Requests  tiu  >iL;n  l,iiiL;iiage 
inter[)rt't,itii)n  or  ntht-r  auxiliarv"  aids 
should  hf  din'(  tfd  to  Patsy  Bearden. 
907-5Hb-7()0H,  at  lea^t  7  working  days 
prior  to  the  met^ting  date. 

Dated   C)<  toht-r  .).  2002. 
Virginia  M.  td\ . 

.^l  liu>i  Din-cUu.  Offirt^  of  Sustainable 
Finhenes.  .\ational  SJarini'  Fisheries  Service. 
|FR  Do« .  02-25712  Filed  l()-'>-02;  8:45  ami 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID  093002A] 

Endangered  Species;  File  No.  1361 

AGENCY:  Natmn.il  .M.iriiK'  FishiTirs 

Service  (NMFS).  .\atinn<ii  ( )i  f.uwc  and 

Atmospheric  Adiiiinistratuin  l.NOAA). 

Commerce 

ACTION:  Return  of  application. 


SUMMARY:  Notice  is  hrrebv  gi\en  that 
till'  .ipplic.ation  submitted  by  Robert  K. 
Melzger.  Metzger  Wildlife  Sur\'eys.  1327 
North  Wheaton  [)ri\e.  St  ("harles, 
Missouri  ti3301.  to  take  green, 
hawksbill.  loggerhead.  Kemp's  ridley 
and  leatherback  sea  turtles  along  the 
.Atlantic  seaboard  and  the  Cult  nt 
Mexico  for  purposes  of  scientific 
research  and  i-nhancement  has  been 
returned  to  the  applicant. 
ADDRESSES:  The  documents  related  to 
this  ai  tuin  an^  available  for  review  upon 
written  request  or  by  apjuMntiiii'iit  in  tln' 
follow  ing  offices: 

Permits,  Conservatmn  .uid  Ediu  atinn 
Division.  Office  of  Protected  R(?sources. 
NMFS.  1315  Easl-W.wt  Highwav.  Room 
13705.  Silver  Spring.  MU  20910:  phone 
(301)71.3-22891:  fax  (301  )71.{-0.37H. 

Northeast  Region,  NMFS.  One 
Blackburn  Drive.  Gloucester.  MA 
01930-229H.  phone  (978)281-9200;  fax 
(978)281-9371. and 

Southeast  Region.  NMFS.  9721 
Executive  Center  Drive  North.  St 
Petersburg,  FL  33702-2432:  phone 
(~2'''')"0-'i  (01.  t.ix  (72~).T~()-532() 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Bi'i  k^r  m  Kuth  InhuMin. 
Ull  i~I  (    22H'I 

SUPPLEMENTARY  INFORMATION:  On 

Fi'bruarv  l.t.  2002  a  notice  was 
puhli-.hf(i  in  thi'  Federal  Register  fB7 
FK  t)t)91)  tliat  ,111  application  had  been 
filed  by  Robert  K.  Metzger  The 
applicant  sought  an  application  to 
periorin  survey  and  relocation  trawls  of 


sea  turtles  in  conjunction  with  dredging 
projects  of  the  .•\rm\  (^orps  of  Engineers. 
The  applicant  has  withdrawn  his 
.ifiplication. 

n.itiMl    Oi  tiih.T  A.  2002. 
Trevor  K.  Spradlin. 

A(  tiiiii  (Jui'l.  Permits,  (Miisenation  and 
Edui  otion  Division.  Office  of  Protected 
Resources,  \ational  .Marine  Fisheries  Senice. 
IFR  1)(K    ()2-2,t714  Kilt'd  l()-'»-02;  H;4.t  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  082802F] 

Endangered  Species;  File  No.  1360 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  permit. 


SUMMARY:  Notice  is  hereby  given  that  Dr. 
David  Secor.  Chesapeake  Biological 
Laborator\ ,  I  nlNersitv  of  Marvland 
Center  for  En\ironmental  Science,  P,0, 
Box  38.  Solomons.  Marvland  20619  has 
been  issued  a  permit  to  take  shortnose 
sturgeon  (A(:ipeii.ser  bnnirostrum)  for 
purposes  of  scientific  researc:h. 

ADDRESSES:  The  ()ermit  and  related 
documents  are  available  for  review 
upon  written  re(]uest  or  hv  appointment 
in  the  following  office(s): 

Permits.  C^onservation  and  Education 
Division.  Office  of  Protec;ted  Resourc:es, 
.NMFS,  1315  East-West  Highway.  Room 
13705.  Silver  Spring.  MD  20910;  phone 
I  )0 1)7  13-2289;  fax  (301  )7 13-0376; 

Northeast  Region.  NMFS.  One 
Blackburn  Drive.  Gloucester.  MA 
01930-2298;  phone  (978)281-9200;  fax 
1 978)28 1-9371  :Southeast  Region. 
NMFS.  9721  Executive  ('enter  Drive 
North.  St.  Petersburg,  FL  33702-2432: 
phone  (727)570- .5301;  fax  (727)570- 
5320 

FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker  or  Ruth  lohnson, 
!  ^0^ 1713-2289. 

SUPPLEMENTARY  INFORMATION:  On 
lanuarv  23,  2002.  notice  was  published 
in  the  Federal  Register  (67  FR  3165) 
that  a  request  for  a  scientific  research 
permit  to  take  shortnose  sturgeon  had 
heen  submitted  by  the  above-named 
individual.  The  requested  permit  has 
heen  issued  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA:  16  U.S.C.  1531  et  seq.) 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
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endangered  and  threatened  species  (50 
CFR  parts  222-226). 

The  permit  holder  hypothesizes  that 
the  recovery  of  shortnose  sturgeon  on 
the  Hudson  River  occurred  due  to  one 
or  several  strong  year-classes  following 
nursery  system  recovery  to  nonnoxia 
after  1977.  The  permit  holder  is  going  to 
test  this  hypothesis  by  determining  the 
ages  of  shortnose  stiugeon  caught  in  the 
Hudson  river  by  interpreting  annulus  of 
pectoral  fin  spines.  The  method  will  be 
tested  on  10  captive  shortnose  sturgeon 
from  seven  age  classes  (70  total)  from 
US  Fish  and  Wildlife  Service  Warm 
Springs  Fish  Hatchery,  Georgia.  The 
applicant  wdll  clip  a  1cm  section  from 
the  primary  spine  of  one  pectoral  fin 
near  the  point  of  articulation.  After  this 
has  been  tested  in  hatchery  fish,  the 
permit  holder  will  captiu'e  shortnose 
sturgeon  in  the  Hudson  River  with 
gillnets,  handle,  measure,  check  for  tags, 
tag.  passive  integrated  transponder  tag. 
sex  (by  external  or  fiberoptic 
excunination),  and  release.  The 
applicant  is  authorized  to  take  670 
shortnose  sturgeon. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  piuposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  October  3.  2002. 
Trevor  Spradlin, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Off  ice  of  Protected 
Resources,  National  Marine  Fisheries  Sen-ice. 
[FR  Doc.  02-25715  Filed  10-9-02;  8:45  ami 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100302B] 

Marine  Mammals;  File  No.  859-1680 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application. 

SUMIMARY:  Notice  is  hereby  given  that 
Jim  Johnston,  Chief  Environmental 
Planner,  United  States  Air  Force, 
Environmental  Management  Office, 
Vandenberg  Air  Force  Base,  CA  93437. 
has  applied  in  due  form  for  a  permit  to 
take  California  sea  lions  (Zalophus 
calif omianus),  northern  elephant  seals 
[Mirounga  angustirostris),  northern  fur 


seals  [Callorhinus  ursinus],  and  Pacific 
harbor  seals  [Phoca  vitulina  richardsi) 
for  purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  November 
12,  2002. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office{s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring.  MD  20910:  phone 
(301)713-2289:  fax  (301)713-0376;  and 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-^001; 
fax  (562)980-4018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tammy  Adams  or  Amy  Sloan, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATtON:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq.]. 

The  applicant  requests  a  5  year  permit 
to  take  up  to  700  California  sea  lions, 
700  northern  elephant  seals,  50  northern 
fur  seals,  and  550  harbor  seals 
inhabiting  Vandenberg  Air  Force  Base 
and  the  northern  Cbaimel  Islands 
annuallv  by  capture,  sedation,  blood 
sampling,  skin  biopsy,  physiological 
measurements,  hearing  sensitivity  tests, 
attachment  of  scientific  instruments, 
temporary  captive  maintenance, 
recapture  for  retrieval  of  instruments, 
siu^'eys  of  abundance  and  distribution, 
incidental  harassment,  and  accidental 
mortality.  The  purpose  of  the  proposed 
project  is  to  study  the  effects  of  noise 
from  rocket  launches  and  the 
subsequent  launch-generated  sonic 
booms  on  pinnipeds.  The  movements 
and  foraging  behavior  of  seals  exposed 
to  launch  noise  and/or  sonic  booms  will 
be  compared  with  non-exposed  control 
animals  using  remote  VHF  radio- 
telemetry,  satellite  transmitters,  and 
electronic  data  loggers. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 


F/PRl,  Office  of  Protected  Resources. 
NMFS.  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  October  3.  2002. 
Trevor  R.  Spradlin, 

Acting  Chief.  Permits.  Consenation  and 
Education  Division.  Office  of  Protected 
Resources.  S'ational  Marine  Fisheries  SeA'/ce. 
(FR  Doc.  02-2.57 1 1  Filed  10-9-02:  8:45  ami 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  1001 02C] 

Marine  Mammals;  File  Nos.  782-1694 
and  782-1438 

ACTION:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Receipt  of  applications  for 
permit  and  request  to  amend  permit. 


SUMMARY:  Notice  is  hereby  given  that 
NMFS,  National  Marine  Mammal 
Laborator\-  (NMML),  7600  Sand  Point 
Way.  NE. "Seattle,  WA  98102.  has 
applied  in  due  form  for:  (1)  a  permit  to 
take  an  unspecified  number  of  specimen 
materials  from  dead  animals  of  the 
Orders  Cetacea  and  Pinnipedia  )(except 
walrus)  for  purposes  of  scientific 
research:  and  (2)  an  amendment  to 
permit  782-1438. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  November 
12,  2002. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
(See  SUPPLEMENTARY  INFORMATION). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Jennifer  Skidmore, 
(301)713-2289. 
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SUPPLEMEMTARY  INFORMATION:  The 

subject  permit  and  amendment  is 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (MMPA.  IB  U  S C   1361  et 
seg  ).  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (.50  CFR  part  216).  the 
Endangered  Spe<:ies  Act  of  1973,  as 
amended  (ESA;  16  U.S.C   1531  etseq). 
the  regulations  governing  the  taking, 
importing,  and  e.xporting  of  endangered 
and  threatened  species  (50  CFR  222- 
226).  and  the  Fur  Seal  Act  of  1966.  as 
amended  (16  U  S.C.  1151  etseq]. 

782-1694  -  The  applicant  proposes  to 
take  an  unspecified  number  marine 
mammal  specimen  materials  for 
scientific  research  The  iibjective  of  the 
researtih  is  to  use  the  data  and  spei  imen 
materials  collected  from  dead  pinnipeds 
and  cetaceans  or  ref;eive  samples  fniiii 
other  permitted  researchers  to  obtain 
inforniation  about  the  hiolog\-  and  life 
hi>ti)rv  of  ed(  h  of  the  spt'<  les 
.Spetamens  frr)m  animals  will  be 
collected  and  c  urated,  imported  or 
exported  onh  when  the  -.pfMuiieris  are 
available  from  animals    1]  dire<  tl\  taken 
in  countries  and  situations  where  ^m  h 
taking  IS  legal  je  g   .\la.skd  Native 
>ubsisten(  e  han.eNt|.  2)  taken  imulental 
to  commercial  fishing  or  other 
operations.  3)  found  dead  at  sea  or 
stranded;  4)  found  deail  of  natural 
causes;  and  5)  taki'U  let;alU  under  other 
researc  h  permits  .Samples  are  requested 
to  bf>  taken  an\where  in  the  I  'nited 
States  and  imported; eypdrtetl 
worldwide 

Permit  782-14  18  authorizes  the 
Holder  to  take  beluga  whales 
(Delphinapterus  leucas)  bv  capture  to 
satellite  tag,  tlipper  tag.  suction  cup  tag. 
biopsy  sample  and  incidentally  harass 
the  animals  The  research  is  conducted 
in  .Maskan  waters,  specifically  the  (.ulf 
of  Alaska.  Bristol  Ba\ ,  Norton  .Sound. 
Kotzebue  Sound  and  the  Beaufort  .Sea 
The  maximum  number  of  unintentional 
mortalltl^•s  i  urrentlv  authorized  is  one 
animal  annually   During  capture 
operations  in  May  2002.  a  beluga  whale 
became  entangled  in  the  net  and 
drowned 

The  Holder  now  requests  authority  to 
increase  the  number  of  beluga  whales 
that  may  be  accidentally  killed  during 
capture  operations  to  four  (4)  animals 
for  the  duration  of  the  permit  which 
expires  September  2003  A  beluga 
tagged  in  Cf>ok  Inlet  in  .\ugust  2002  was 
found  dead  a  week  later  While  the 
cause  of  death  of  the  Cook  Inlet  animal 
is  unknown  because  a  necropsy  was  not 
feasible.  mortalit\  could  have  been 
related  to  capture  or  tagging  .As  a  result. 
the  Holder  requests  an  amendment  to 


Permit  782-1438  to  allow  for  additional 
unintentional  mortalities  in  2003. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
IJ  S  (!  4321  ef  seq).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  he  mailed  to  the  Chief,  Permits. 
Conservation  and  Education  Division. 
F/PRl.  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway,  Room 
13705.  Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  spwific  reasons  why  a 
hearing  on  this  particular  request  would 
Ih'  appropriate 

Coniments  may  also  be  submitted  by 
facsimile  at  (301)713-0376.  provided 
the  fat  simile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  c;losing  date  of  the 
I  oniment  period   Please  note  that 
i:omments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Colli  urrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  IS  forwarding  copies  of  this 
applic  ation  to  the  Marine  Mammal 
( .oiiimission  and  it    Commitft>e  of 
Scientific:  Advisors. 

Documents  may  be  reviewed  in  the 
following  loc;alic)ns: 

Permits.  Cimservation  and  Education 
Division.  Office  of  Protected  Resources. 
NMFS.  1315  East  West  Highway.  Room 
13705,  Silver  Spring,  MD  20910;  phcme 
(301)  713-2289; fax  (301)  713-0376;  and 

Protected  R»^sourc:es  Division. 
Northwest  Region.  NMFS.  7600  Sand 
Point  Way  NE.  BIN  C15700.  Bldg.  1. 
Seattle.  WA  98115-0700;  phone  (206) 
.526-6150.  fax  (206)  526-<i426; 

Both  Permit  actions  -  ProtfK:ted 
Resourc:t!s  Division.  Alaska  Region. 
NMFS.  P  O  Box  21668.  luneau.  AK 
99802-1668.  phone  (907) 586-7235;  fax 
(907)  58»>-7012; 

Prot(«  ted  Ri!sources  Division. 
Southwest  Region.  .NMFS.  501  West 
Oc:ean  Blvd  .  Suite  4200.  Long  B«?ach. 
CA  90802-4213;  phone  (562)  980-^020; 
fax  (562)  980-4027; 

Protec;ted  Species  Coordinator.  Pacific: 
An-a  Office.  NMFS,  1601  Kapiolani 
Blvd  .  Rm.  1110.  Hcmolulu.  HI  96814- 
4700;  phone  (808)  973-2935;  fax  (808) 
973-2941; 

Protected  Resources  Division. 
.Northeast  Region.  NMFS,  One 
Blac;kburn  Drive.  Gloucester,  MA 
01930-2298;  phone  (978) 281-9346:  fax 
(978) 281-9371; 

Southeast  Region.  NMFS.  9721 
Executive  Center  Drive  North,  St. 


Petersburg,  FL  33702-2432;  phone  (813) 
570-5312:  fax  (813)  570-5517. 

DatecJ:  October  3.  2002. 
Trevor  R.  Spradlin, 

Acting  Chief,  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
|FR  Doc;.  02-25713  Filed  10-»-02:  8:45  am) 
BILLING  COOC  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Concerning  Enzyme-Catalyzed 
Modifications  of  Macromolecules  in 
Organic  Solvents 

agency:  Department  of  the  Army,  DoD. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
part  404.6.  announcement  is  made  of 
the  availabilitv  for  licensing  of  U.S. 
Patent  No.  US  6.455,285  Bl  entitled 
Enzyme-Catalyzed  Modification  of 
Macromolecules  in  Organic  Solvents" 
issued  September  24.  2002.  This  patent 
has  been  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street.  Natick.  MA  01760. 
Phcme:  (508)  233-^928  or  e-mail: 
Robert. Rosenkmns&natick. army. mil. 

SUPPLEMENTARY  INFORMATION:  Any 

licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404. 

Luz  D.  Ortiz, 

.■\rmy  Federal  Register  Liaison  Officer 

|FR  Doc:  02-25883  Filed  10-9-02;  8:45  am] 

BILUNG  CODE  3710-(M-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Florida  Bay  Florida  Keys  Feasibility 
Study 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers.  DOD. 
action:  Notice;  date  correction. 

SUMMARY:  The  public  scoping  meetings 
scheduled  for  October  8  and  9,  2002 
from  7  p.m.  to  9  p.m.  as  published  in 
the  Federal  Register  on  Friday- 
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September  27.  2002  (67  FR  61080)  has 
been  rescheduled.  The  public  scoping 
meetings  will  now  be  held  from  7  p.m. 
to  9  p.m.  on  October  29,  2002.  at  the 
Marathon  Government  Center.  2798 
Overseas  Highway.  Marathon,  FL. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brad  Tarr.  Project  Biologist,  U.S.  Army 
Corps  of  Engineers,  Planning  Division, 
Environmental  Branch,  P.O.  Box  4970. 
Jacksonville.  FL  32232-0019,  by  e-mail 
bradley.a.tarr@usace.army.mil,  or  by 
telephone  at  904-232-3582. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer 

[FR  Doc.  02-25877  Filed  10-9-02;  8:45  am] 

BILUNG  CODE  371(MU-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 

Chief  of  Engineers  Environmental 
Advisory  Board;  Meeting 

agency:  Department  of  the  Anny,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  open  meeting. 


application.  The  intent  of  this  meeting 
is  to  present  an  opportunity  for  the 
Chief  of  Engineers  to  receive  the  views 
of  his  EAB.  Time  will  be  provided, 
however,  for  public  comment.  Each 
speaker  will  be  limited  to  no  more  than 
three  minutes  in  order  to  accommodate 
as  many  people  as  possible  within  the 
limited  time  available.  If  you  wish  to 
receive  electronic  notice  of  future 
meetings  you  may  subscribe  to  a  list 
server  at:  http://www.usace.army.mil/ 
inet/fanctions/cw/hot_topics/eab.htm. 

Luz  D.  Ortiz. 

Army  Federal  Register  Uaison  Officer. 

[FR  Doc.  02-25878  Filed  10-9-02:  8:45  ami 

BILUNG  CODE  3710-92-M 


SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  aimouncement  is 
made  of  the  forthcoming  meeting.  The 
meeting  is  open  to  the  pubUc. 

Name  of  Committee:  Chief  of 
Engineers  Environmental  Advisory 
Board  (EAB). 

Date:  October  25,  2002. 

Location:  Hilton  Palm  Beach  Airport 
Hotel,  Salon  B,  150  Australian  Avenue. 
West  Pahn  Beach,  FL  33406,  phone 
(561) 684-9400. 

Time:  9  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Norman  Edwards,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  Washington. 
DC  20314-1000;  Ph: 202-761-4559. 
SUPPLEMENTARY  INFORMATION:  The  Board 
advises  the  Chief  of  Engineers  on 
environmental  policy,  identification  and 
resolution  of  environmental  issues  and 
missions,  and  addressing  challenges, 
problems  and  opportunities  in  an 
environmentally  sustainable  manner. 
The  theme  of  this  meeting  is  the 
Comprehensive  Everglades  Restoration 
Plan.  While  it  is  emphasized  that  this  is 
not  a  public  meeting  on  the 
implementation  of  the  Comprehensive 
Everglades  Restoration  Plan,  the 
meeting  will  focus  on  selected 
environmental  aspects  of  the  CERP  and 
other  restoration  issues  that  may  have 
national  implications  and/or 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

[Recommendation  2002-2] 

Weapons  Laboratory  Support  of  the 
Defense  Nuclear  Complex 

agency:  Defense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Notice,  recommendation. 

summary:  The  Defense  Nuclear 
Facilities  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a(a){5) 
concerning  weapons  laboratory  support 
of  the  defense  nuclear  complex. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the 
recommendation  are  due  on  or  before 
November  12.  2002. 
ADDRESSES:  Send  comments,  data, 
views,  or  argvunents  concerning  this 
recommendation  to:  Defense  Nuclear 
Facihties  Safety  Board.  625  Indiana 
Avenue.  NW..  Suite  700.  Washington, 
DC  20004-2901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Andrew  L. 
Thibadeau  at  the  address  above  or 
telephone  (202)  694-7000. 

Dated:  October  7,  2002. 
John  T.  Conway, 

Chairman. 

Background 

In  the  past,  the  Defense  Nuclear 
Facilities  Safety  Board  (Board)  has 
issued  recommendations  addressing  the 
need  for  weapons  laboratories  to 
support  the  safety  of  nuclear  explosive 
operations  at  the  Pantex  Plant. 
Specifically.  Recommendation  93-6, 
Maintaining  Access  to  Nuclear  Weapons 
Expertise  in  the  Defense  Nuclear 
Facilities  Complex,  addressed 
preserving  expertise  in  the  defense 
nuclear  facilities  complex.  Both  the 


Board  and  the  Department  of  Energy 
(DOE)  have  devoted  significant 
resources  to  implementing  this 
recommendation  and  to  maintaining 
access  to  the  unique  knowledge  of 
individuals  who  were  engaged  for  many 
years  in  critical  defei    e  nuclear 
activities,  such  as  weapons  design  and 
testing.  The  continued  support  by  such 
individuals  is  necessary  to  avoid  future 
safety  problems  in  these  and  related 
activities,  and  to  "maintain  the  safety  of 
activities  with  existing  weapons. 

The  Board  is  encouraged  by  the 
initiatives  imdertaken  thus  far  to  ensure 
access  to  the  capabilities  and  experience 
of  such  individuals  while  they  are  still 
available.  Activities  such  as  those  at  the 
Theoretical  Institute  for  Thermonuclear 
and  Nuclear  Studies  at  Los  Alamos 
National  Laboratory  and  the  Intern 
Program  at  Sandia  National  Laboratories 
provide  excellent  opportunities  to 
introduce  new  personnel  to  the 
weapons  programs. 

However,  after  visiting  each  of  the 
weapons  laboratories  (Los  Alamos 
National  Laboratory.  LawTence 
Livermore  National  Laboratory,  and 
Sandia  National  Laboratories)  to  discuss 
laboratory  support  for  the  safety  of 
nuclear  explosive  operations  at  the 
Pantex  Plant,  the  Board  has  become 
increasingly  concerned  that  an 
additional  problem  regarding  technical 
expertise  must  be  addressed.  The 
weapons  laboratories  have  not  taken 
adequate  steps  to  ensure  that 
experienced  staff  members  who  can 
employ  their  specialized  knowledge  are 
readily  available  to  the  defense  nuclear 
complex,  especially  to  operations  at  the 
Pantex  Plant.  While  some  new  talent  is 
being  developed,  it  will  be  years  before 
these  new  individuals  can  be 
shepherded  adequately  through  the 
nuclear  weapons  complex,  inculcated 
with  the  unique  knowledge  gained 
through  years  of  dedicated  weapons 
laboratory  work,  and  mentored  in  those 
skills  required  to  maintain  the  stockpile 
safely.  In  the  meantime,  highly 
experienced  specialists  responsible  for 
individual  weapon  programs  are  leaving 
the  complex  and  delays  in  addressing 
safety  issues  continue  to  occur. 

Some  of  these  delays  were  highlighted 
in  a  letter  dated  August  1,  2002,  from 
the  Board  to  the  Acting  Director  of  the 
National  Nuclear  Security 
Administration,  which  addressed  a 
specific  safety  improvement  at  the 
Pantex  Plant.  In  that  letter,  the  Board 
emphasized  the  need  to  designate  a 
single  person  who  would  serve  as  the 
point  of  contact  for  each  weapon  system 
at  each  appropriate  weapons  laboratory. 
That  individual  should  be  empowered 
to  integrate  and  coordinate  for  his  or  her 
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laboratorv  all  inlcirriidtion  needed  to 
respond  to  questions  concerning  the 
system  under  his  or  her  purv  ihw  and  to 
provide  the  technical  support  rtHjuired 
by  the  defense  nuclear  complex  with 
regard  to  that  system  The  significant 
responsibilities  assigned  to  these 
individuals  will  require  care  in  their 
selection  There  >.hould  be  an  intt^rnal 
process  in  place  that  provides  for 
training  and  mentoring  to  ensure  that 
thev  fullv  understand  their  weapon 
system  and  can  competently  judge  how 
and  when  to  draw  on  appropriate 
laboratorv  resources  for  the  support 
needed  bv  the  complex  to  ensure  safet\ 
[XJE  IS  not  adequately  addressing  this 
issue. 

The  example  highlighted  in  the 
Board's  August  2002  letter  also 
indicated  the  need  for  better 
coordination  between  points  of  contact. 
In  the  example,  both  internal  laboratory 
and  inter-site  communications  were 
necessary  between  personnel  who  had 
been  developing  a  technical  application 
for  several  weapon  programs  and  those 
responsible  for  one  of  the  weapon 
programs   Both  lines  of  communi(  atidn 
broke  down   .\s  part  of  its  action-,  to 
establish  adequate  points  of  contact. 
DOE  will  need  to  address  proper 
communications  amongst  groups 
working  cjn  cross-platform  projects,  and 
to  ensure  that  the  appropriate  resources 
are  prioritized  to  provide  critical 
stockpile  support 

In  formulating  its  Recommendation 
93-6.  the  Board  recognized  some  of  the 
difficulties  DOE  wiiuld  face  in  its 
stockpile  stewardship  program  That 
recognition  was  implicit  in  the 
statement  "Although  it  ma\  be 
relatively  straightforward  to  maintain 
these  capabilities  in  the  near  term, 
ensuring  their  availability  5  to  20  years 
in  the  future  may  be  very  (fifficult     The 
Board  is  concerned  that,  without 
attention  to  the  near-term  problems 
associated  with  supporting  the 
stockpile,  the  gains  achieved  in 
addressing  Recommendation  93-6  are  in 
danger  of  being  lost. 

Further,  since  the  size  and  scope  of 
the  nuclear  weapons  stockpile  have 
been  reduced,  and  research  and 
development  leading  to  new  weapons 
has  been  restricted,  it  appears  that  there 
has  been  an  increase  in  'work-fcjr- 
others  "  programs.  The  foc;us  of  the 
nuclear  weapons  laboratories  on  the 
nuclear  weapons  complex  as  their 
number  one  priority  has  waned  The 
Board  was  encouraged  by  the 
Secretary's  sfatement  at  DOE's  Ck tober 
2001  Quarterly  Leadership  Meeting  that 
DOE's  'overarching  mission  is  national 
security   "  However,  it  appears  that  this 
message  is  still  not  being  effectively 


implemented  within  DOE  and  its 
weapons  laboratories. 

Recommendation 

To  liddress  the  above  issues,  the 
Board  makes  the  following 
recommendations  to  ensure  safety  in 
weapons  programs: 

1   That  the  Secretary-  of  Energy  update 
and  reemphasize  DOE  policies  and 
Orders  (fg  .  DOE  Order  5600.1. 
Management  of  the  DOE  Weapon 
Program  and  Weapon  Complex)  as 
needed  to  ensure  that  the  nuclear 
weapons  program  is  assigned  the  top 
priority  among  all  activities  at  the 
weapons  laboratories. 

2.  That  a  process  be  developed  to 
ensure  the  assignment  of  a  senior 
individual,  as  the  point  of  contact  for 
each  weapon  system  under  the  purview 
of  each  weapons  laboratory.  This 
process  should  include: 

(a)  Adequate  selection  criteria; 

(b)  Appropriate  training  and 
mentoring  programs  (as  necessary)  to 
ensure  that  each  individual  selected  is 
fullv  knowledgeable  about  the  weapon 
system  assigned  to  him  or  her.  as  well 

as  internal  weapons  laboratory'  programs 
and  procedures; 

(c)  Formal  planning  for  succession  of 
individuals  when  they  retire  or  are 
replaced,  and 

(d)  Periodic  dissemination  of  updated 
listings  of  points  of  contact  to  the 
defense  nuclear  complex. 

3  That  the  internal  organizational 
structure,  programs,  and  procedures  of 
the  weapons  laboratories  be  aligned  to 
ensure  that  these  senior,  technically 
competent  individuals  are  empowered 
\i  f  .  given  the  authority  and  the 
funding)  to  direct  appropriate  resources 
of  their  laboratories  to  provide  the 
support  needed  to  ensure  the  safety  of 
operations  in  the  nuclear  complex 
related  to  the  weapons  under  their 
purview. 

4  That  DOE  establish  a  position  at 
each  DOE  site  office  with  responsibility 
for  a  nut:lear  weapons  laboratory'  to 
ensure  that  requirements  of  the  defense 
nuclear  complex  for  support  by  that 
laboratory  are  tracked  and  met.  These 
positions  should  be  filled  by  personnel 
with  the  appropriate  competence  and 
experience  who  have  the  authority  to 
resolve  competing  requirements  for 
resources. 

|ohn  T.  (Conway. 

Appendix — Transmittal  Letter  to  the 
Secretary  of  Energy 

Defense  Nuclear  Facilities  Safety  Board 

()( tuber  ;i.  2002. 

The  Honorable  Spencer  Abraham. 


Secretary  of  Energy.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585- 
1000 

Dear  .Se<Tetar>'  .Abraham:  The  Defense 
Nuclear  Facilities  ,Safel\'  Board  (Board)  has 
been  following  the  Department  of  Energy's 
(DOF)  efforts  to  provide  appropriate 
le(  hnical  support  to  its  defense  nuclear 
fd(  ililies.  particularly  the  Pantex  Plant.  The 
(.uniplexily  and  uniqueness  of  the  technical 
safety  issues  that  arise  in  the  nuclear 
weapons  complex  require  the  concerted 
effort  of  a  cadre  of  highly  competent 
individuals  with  expertise  not  generally 
available  in  industry  or  academia.  .Most  of 
the  personnel  with  this  training  and 
experience  are  employed  at  Los  .Mamos 
National  Laboratory.  Lawrence  Livermore 
National  Laboratorv.  and  Sandia  National 
Laboratories 

The  Board  is  concerned  that  the  number  of 
nuclear  weapons  experts  is  declining  and  the 
focus  of  remaining  experts  is  being  diverted 
to  other  areas.  Action  is  required  to  change 
this  trend  and  to  re-emphasize  the  primary 
role  and  obligation  ot  the  weapons 
laboratories  to  support  DOE's  nuclear 
weapon-related  activities,  including  the 
formal  training  and  development  of  new 
experts. 

.\s  a  result,  the  Board  on  October  3,  2002, 
unanimously  approved  Recommendation 
2002-2,  Weapons  Laboratorv  Support  of  the 
Defense  Nuclear  Complex,  which  is  enclosed 
for  vour  consideration.  Aher  your  rec:eipt  of 
this  recommendation  and  as  required  by  42 
L'.S.C.  2286d(a).  the  Board  will  promptly 
make  it  available  to  the  public.  "The  Board 
believes  that  the  recommendation  contains 
no  information  that  is  c:lassified  or  otherwise 
restricted.  To  the  extent  this  recommendation 
does  not  include  information  restricted  by 
DOE  under  the  Atomic  Energy  Act  of  1954, 
42  r.S.C.  2161-68.  as  amended,  please  see 
that  it  is  promptly  placed  on  file  in  your 
regional  public  reading  rooms.  The  Board 
will  also  publish  this  recommendation  in  the 
Federal  Register. 
Sincerely, 
John  T.  Conway, 
Chairman 
[FR  Doc.  02-2.5846  Filed  10-9-02:  8:45  ami 

BILUNG  CODE  3670-01 -P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 

summary:  The  Leader,  Regulatory- 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  9,  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
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1995  (44  U,S,C,  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  biutien  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  October  4,  2002. 
fohn  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Quarterly  Cumulative  Caseload 
Report  (SC). 

Frequency:  Quarterly. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  320. 
Burden  Hours:  320. 

Abstract:  State  VR  agencies  who 
administer  vocational  programs  provide 
key  caseload  indicator  data  on  this  form, 
including  numbers  of  persons  who  are 


applicants,  determined  eligible/ 
ineligible,  waiting  for  services,  and  also 
their  program  outcomes.  This  data  is 
used  for  program,  planning, 
management,  budgeting  and  general 
statistical  purposes. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  Browse  Pending 
Collections  link  and  by  clicking  on  link 
niunber  2161,  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202—4651  or  to  the  e-mail  address 
Vivian.Reese@ed,gov,  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346,  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339, 

(FR  Doc.  02-25729  Filed  10-9-02;  8:45  am] 
BILUNG  COOE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7389-<] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Ellcning 
Risk  Tradeoffs  for  Valuing  Fatal 
Cancer  Risks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice, 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.},  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval: 

Title:  Eliciting  Risk  Tradeoffs  for 
Valuing  Fatal  Cancer  Risks,  EPA  ICR 
No,  2057.01.  The  ICR  describes  the 
natiu-e  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  November  12,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  2057.01  to  the  following 
addresses:  Susan  Auby,  U.S. 
Enviromnental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and      dget  (OMB), 
Attention:  Desk  '    acer  for  EPA,  725 
17th  Street.  NW.   Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  56&-1672,  by 
e-mail  at  auby.susan@epamail.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  2057.01.  For  t.ichnical  questions 
about  the  ICR  contact  Dr.  Melonie 
Williams  at  (202)  566-2279. 
SUPPLEMENTARY  INFORMATION: 

Title:  Eliciting  Risk  Tradeoffs  for 
Valuing  Cancer  Risks,  EPA  ICR  Number 
2057.01.  This  is  a  request  for  a  new 
collection 

Abstmct:  The  purpose  of  the  survey  is 
to  provide  data  that  will  improve 
valuation  estimates  of  the  benefits  of 
fatal  cancer  risk  reductions.  The  existing 
literature  on  mortality  risk  values  has 
focused  almost  exclusively  on 
accidental  and  immediate  deaths; 
however,  it  is  unclear  how  applicable 
these  values  are  for  assessing  the 
henehts  of  fatal  cancer  risks,  which  can 
involve  extended  periods  between 
exposure  on  disease  onset  (latency)  and 
between  onset  and  death  (morbidity). 
The  proposed  survey  will  present 
respondents  with  choice  scenarios 
involving  tradeoffs  between  different 
levels  and  types  of  risks.  It  will 
specifically  explore  how  individuals' 
tradeoffs  between  risks  are  affected  by 
(1)  the  type  of  cancer  involved  and  (2) 
differences  in  the  length  of  the  latency 
and  morbidity  periods  from  cancer.  The 
results  will  provide  empirically-based 
ratios,  which  can  be  used.to  adjust 
existing  mortality  risk  value  estimates 
according  to  these  factors.  We  are 
requesting  OMB  permission  to  conduct 
a  pretest  (350  respondents)  and  full- 
scale  survey  (2000)  respondents,  using 
an  established  panel  of  respondents  and 
a  webTV  mode  of  administration.  Each 
survey  will  take  approximately  25 
minutes,  and  data  will  be  collected  and 
stored  electronically. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
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numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  rhapter  15 
The  Federal  Register  documt-nt 
rt-quired  under  n  CFR  1320  8(d). 
soliciting  cf)mments  on  this  collection 
of  information  was  published  on 
January-  29,  2002  (67  PR  4253);  one 
comment  was  received. 

Burden  Statt-'ment  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  25  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  (jr 
for  a  Federal  agency  This  in(  ludes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technologv  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  vvavs  to  complv  with  aiw 
previouslv  applit  able  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otllerwise 
disclose  the  information 

Respondents/. Afffctfd  Entities: 
Individuals  or  households 

Estimated  \umber  of  Respondents 
2350 

Frequency  of  Response  Once. 

Estimated  total  Annual  Hour  Burden 
979  hours 

Estimated  Total  Annualized  Capital. 
O&M  Cost  Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  dbo\o 
Please  refer  to  EPA  ICR  No  2057.01  in 
any  correspondence. 

Dated   C)(  tobtT4.  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
'FR  Dof    ()2-JSR=if)  Filed  10-9-02;  6:45  ami 
BILUNG  CODE  6S60-S0-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-7393-5] 

Investigator  Initiated  Grants:  Request 
for  Applications 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  requests  for 

applications. 


SUMMARY:  This  notice  provides 
information  on  the  availability  of  fiscal 
vear  200,'}  investigator  initiated  grants 
program  announcements,  in  which  the 
areas  of  research  interest,  eligibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedules 
are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  areas  within  the 
solicitations. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 

Technologv  for  a  Sustainable 
Environment,  karn  harbara@epa.gov.  (2) 
Measurement,  modeling  and  analysis 
methods  for  airborne  fine  particulate 
matter  (PM2  5),  winner. darrel&epa. gov. 
(3)  ECOHAB  (Ecology  of  Hazardous 
Algal  Blooms),  (4)  VVatershed 
C.lassification,  perovich  gina'0,epa.gov, 
and  (5)  Ciomputational  Toxicology 
Approaches  for  Endocrine  Disrupters 
Screening  Program, 
reese  david'&epa.gov.  The  complete 
program  announcement  can  be  accessed 
on  the  Internet  at  http  /'w\\-iv.epa.gov/ 
ncer.  under  "announcements.  "  The 
required  forms  for  applications  with 
instrui  tioiis  are  accessible  on  the 
Internet  at  http://es  epa.gov/ncer/rfa/ 
torms/ilownlf  html  Forms  may  be 
printed  from  this  site. 
SUPPLEMENTARY  INFORMATION:  In  its 
Requests  for  Applications  (RFA)  the 
V.S  Environmental  Protection  Agency 
iiu  ites  research  applications  in  the 
tol lowing  areas  of  special  interest  to  its 
mission;  (1)  Technology  for  a 
Sustainable  Environment.  (2) 
Measurement,  modeling  and  analysis 
methods  for  airborne  fine  particulate 
matter  (PM2  5),  (31  ECOHAB  (Ecology  of 
Hazardous  Algal  Blooms),  (4)  Watershed 
(ilassification,  and  (5)  Computational 
Toxicology  Approaches  for  Endocrine 
Disruptors  Screening  Program. 

Dated:  October  1,  2002 
John  C.  Puzak, 

.\(  tinii  Dirritnr.  National  Center  for 
Environmental  Research 
IKK  I)."    n;j    JSHHl  Filed  10-9-02:  8:45  am) 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7393-4] 

Investigator  Initiated  Grants:  Requests 
for  Applications 

AGENCY:  Environmental  Protection 

Agenc  v  (EPA). 

ACTION:  Notice  of  request  for 

applications  (RFA). 


SUMMARY:  This  notice  provides 
information  on  the  availability  of  a 
fiscal  year  2003  program  announcement 
in  which  areas  of  research  interest, 
eligibility  and  submission  requirements, 
evaluation  criteria,  and  implementation 
schedules  are  set  forth. 
DATES:  The  RFA  opened  September  30. 
2002  and  closes  January  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
April  Richards,  (202)  564-2297. 
Richards.April@epa.gov  or  Bob 
Thurnau. (513)  569-7504 
Thurnau.Bob@epa.gov.  The  complete 
program  announcement  can  be  accessed 
on  the  Internet  at  /iffprZ/w-ww. epa.gov/ 
ncer  under  "announcements."  Unlike 
other  EPA  RFAs,  all  necessary  forms  are 
included  in  the  RFA. 
SUPPLEMENTARY  INFORMATION:  In  its 
Requests  for  Applications  the  U.S. 
Environmental  Protection  Agency 
invites  research  applications  in  the 
following  are  of  special  interest  to  its 
mission:  Treatment  Technologies  for 
Arsenic  Removal  for  Small  Drinking 
Water  Systems:  Request  for 
Applications.  The  objective  of  this 
program  is  to  pre-qualify  treatment 
technologies  for  a  subsequent 
demonstration  program  which  will 
evaluate  the  efficiency  and  effectiveness 
of  drinking  water  treatment  technologies 
to  meet  the  new  arsenic  maximum 
contaminant  level  (MCL)  of  0.01  mg/1 
for  varying  source  water  quality 
conditions.  Proposals  selected  under 
this  competition  will  be  pre-qualified 
for  demonstration  projects  at  selected 
utilities  throughout  the  country. 

Dated:  September  :<0.  2002. 
|ohn  C,  Puzalc. 

.■\<  ling  Director.  Sational  Center  for 
Environrnental  Research 
IFR  Doc   02-25864  Filed  10-9-02;  8:45  ami 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0265;  FRL-7276-4] 

FIFRA  Scientific  Advisory  Panel; 
Notice  of  Public  Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  There  will  be  a  public  pre- 
meeting  teleconference  and  a  3-day 
face-to-face  meeting  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  Scientific  Advisory  Panel  (FIFRA 
SAP)  to  consider  and  review  studies  on 
water  disinfection  and  softening  as 
related  to  the  Food  Quality  Protection 
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Act  of  1996  (FQPA)  drinking  water 
exposure  assessments, 
DATES:  Pre-meeting  teleconference: 
November  21.  2002,  from  1  p.m.  to  3 
p.m.  eastern  standard  time. 

Face-to-face  meetings:  December  3-5, 
2002,  from  8:30  a.m.  to  5  p.m.  eastern 
standard  time. 

Comments:  For  deadlines  for 
submission  of  requests  to  present  oral 
comments  and  submission  of  written 
comments,  see  Unit  I.E.  of  the 
SUPPLEMENTARY  INFORMATION. 

Nominations:  Requests  for 
nominations  to  serve  as  an  ad  hoc 
member  of  the  FIFRA  SAP  for  the  pre- 
meeting  teleconference  and  face-to-face 
meetings  should  be  provided  on  or 
before  October  25,  2002, 

Special  seating:  Requests  for  special 
seating  arrangements  should  be  made  at 
least  5  business  days  prior  to  the 
meeting. 

ADDRESSES:  Pre-meeting  teleconference: 
This  meeting  will  be  held  at  the 
Environmental  Protection  Agency.  EPA 
East  Bldg.,  1201  Constitution  Ave.,  NW.. 
Conference  Room  4225,  Washington, 
DC.  For  additional  information  about 
the  pre-meeting  teleconference, 
including  how  to  receive  the 
teleconference  telephone  number, 
contact  the  Designated  Federal  Official 
(DFO)  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  To  ensure  proper 
receipt  by  EPA,  your  request  must 
identify  docket  ID  number  OPP-2002- 
0265  in  the  subject  line  on  the  first  page 
of  yoiu  response. 

Face-to-face  meetings:  These  meetings 
will  be  held  at  the  Sheraton  Crystal  City 
Hotel,  1800  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  telephone  number 
for  the  Sheraton  Crystal  City  Hotel  is 

(703)486-1111. 

Comments:  Written  comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I,  of  the  SUPPLEMENTARY 
INFORMATION, 

Nominations,  Requests  to  present  oral 
comments,  and  Special  seating:  To 
submit  nominations  to  serve  as  an  ad 
hoc  member  of  the  FIFRA  SAP  for  the 
face-to-face  meetings  and  pre-meeting 
teleconference,  or  requests  for  special 
seating  arrangements,  or  requests  to 
present  oral  comments,  notify  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  To  ensure  proper  receipt  by 
EPA,  your  request  must  identify  docket 
ID  number  OPP-2002-0265  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Lewis,  DFO,  Office  of  Science 
Coordination  and  PoUcy  (7202M), 


Enviromnental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  niunber: 
(202)  564-8450;  fax  number:  (202)  564- 
8382;  e-mail  address: 
lewis.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA), 
FIFRA,  and  FQPA.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ED)  number 
OPP-2002-0265.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
CrystalMall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  This  docket 
facility  is  open  from  8:30  a,m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hohdays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wv\rw,epa,gov/fedrgstr/, 

A  meeting  agenda  relevant  to  these 
meetings  is  now  available.  EPA's 
position  paper,  questions  to  FIFRA  SAP 
and  FIFRA  SAP  composition  (i.e., 
members  and  consultants  for  this 
meeting)  will  be  available  as  soon  as 
possible,  but  no  later  than  early 
November,  In  addition,  the  Agency  may 
provide  additional  background 
documents  as  the  materials  become 
available.  You  may  obtain  electronic 


copies  of  these  documents,  and  certain 
other  related  documents  that  might  be 
available  electronically,  from  the  FIFRA 
SAP  Internet  Home  Page  at  http:// 
wrwrw, epa.gov/scipoly/sap. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search,  " 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  pifblic  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubnc  conmients  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
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transferred  to  EPA's  electronic  public 
docket  Public  comments  that  are 
mailed  (jr  ch-iivpred  to  the  dockft  will  bf 
>i(  anned  and  plactnl  m  EPAs  f-ltn  tronic 
public  docket  Where  practical,  physical 
i)b)pcts  will  be  photographed,  and  the 
photograph  will  be  plact^d  iri  EPA'.s 
electronic  publii  docket  along  with  a 
brief  description  written  bv  the  docket 
staff 

C  How  and  To  Whom  Do  I  Submit 
Comments^ 

You  may  suhmit  i.omments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  bv  EP.\.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  vour  comment   Please 
ensure  that  vour  comments  are 
submitted  within  the  specified  (omment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  C.BI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Do(  kets  or  e-mail  to  submit 
TBI  or  information  protected  by  statute 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribe<l  in  this 
unit.  EPA  recommends  that  you  include 
vour  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
informati(m  in  the  body  of  your 
comment  Also  include  this  contact 
information  on  the  uutside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  (  an  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
vour  comment  EPA'rpolicy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  ( omment  will 
be  included  as  part  of  the  comment  that 
IS  placed  in  the  official  public  docket. 
rind  made  available  in  EP.-\'s  electronic 
pul)lic  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EP.\  ma\  not  he  able  to  consider  vour 
comment. 

i.  EPA  Dockets.  >  uur  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EP.\  electronicallv  is 
EP.A's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http:  'www.epa.gov/edocket,  and 
folhnv  the  online  instructions  for 
submitting  i nmments  Once  in  the 
system,  select    search."  and  then  key  in 
docket  ID  number  OPP-2002-0265.  the 
system  is  an  "anonymous  access" 


system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  hodv  of  your  comment. 

li   E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-doc:ket@epa.gov. 
Attention.  Docket  ID  Number  OPP- 
2002-02H.5   In  contrast  to  EPA's 
electronic  public  d(jcket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  vou  send  an  e-mail  c:omment 
directly  tn  the  doc:ket  without  going 
through  EPA's  electronic  public  docket. 
EP.A  s  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EP.A  s  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  offic:ial  public  docket,  and 
made  available  in  EPAs  elec:tronic 
publi(   docket. 

111.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
vou  mail  to  the  mailing  address 
identified  in  I'nit  I  C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  A.SCII  file  format.  Avoid 
the  use  of  spc^cial  charac  ters  and  anv 
form  of  encrvption 

I   B\  mail.  .Send  vtmr  comments  to: 
Public  Information  and  Records 
Integritv  Bran(  h  (PIRIB)  (7.S02C).  Office 
nt  I'estK  ide  Programs  (OPP). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Avc!..  NW  .  Washington, 
DC  204tiO-O001.  .Xttention  Do(  ket  ID 
Number  OPP-2()()2-02ti.o 

3.  Bv  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  PestK  ide  Programs  (OPP). 
Environmental  Protection  Agency.  Rm. 
119.  Crystal  Mall  «2.  1921  lefferson 
Davis  Hwy.,  Arlington,  V'A,  Attention: 
Docket  ID  Number  OPP-2002-0265. 
.Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D  Hriw  Should  I  Submit  CBI  to  the 
Agen(  v:' 

Do  not  submit  information  that  you 
consid'T  to  he  CBI  electronicallv 
through  EPAs  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
(..H\  h\  marking  anv  part  or  all  of  that 
information  as  (IBI  (if  you  submit  CBI 
on  disk  or  L'.D  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronic;allv  within  the  disk  or 
('D  ROM  the  specific;  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  ac;c:ordance  with 
procecfures  set  forth  in  40  (TR  part  2 

In  additiim  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 


information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPAs  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
(]BI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  How  May  I  Participate  in  These 
Meetings? 

Rc?quests  to  present  oral  comments, 
written  comments,  or  requests  for 
special  seating  arrangements  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  (See 
Units  I.C.-D.)  Do  not  submit  any 
information  in  your  request  that  is 
considered  CBI.  To  ensure  proper 
receipt  bv  EPA.  it  is  imperative  that  you 
identify  docket  ID  number  OPP-2002- 
0265  in  the  subject  line  on  the  first  page 
of  your  request. 

i .  Oral  comments.  Oral  comments 
presented  at  the  meetings  should  not  be 
repetitive  of  previously  submitted  oral 
or  written  comments.  Although  requests 
to  present  oral  comments  are  accepted 
until  the  date  of  the  meeting  (unless 
otherwise  stated),  to  the  extent  that  time 
permits,  interested  persons  may  be 
permitted  by  the  Chair  of  FIFRA  SAP  to 
present  oral  comments  at  the  meeting. 
Each  individual  or  group  wishing  to 
make  brief  oral  comments  to  FIFRA  SAP 
is  strongly  advised  to  submit  their 
request  to  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  no  later 
than  noon,  eastern  standard  time, 
November  14,  2002.  for  the  pre-meeting 
teleconference  or  no  later  than  noon, 
eastern  standard  time,  November  25. 
2002,  for  the  face-to-face  meetings  in 
order  to  be  included  on  the  meeting 
agenda.  The  request  should  identify  the 
name  of  the  individual  making  the 
presentation  and  the  organization  (if 
any)  the  individual  will  represent.  In 
addition,  any  requirements  for 
audiovisual  equipment  (e.g.,  overhead 
projector.  35  mm  projector,  chalkboard) 
at  the  face-to-face  meetings  should  be 
requested  at  this  time.  Oral  comments 
before  the  FIFRA  SAP  are  limited  to 
approximately  5  minutes  unless  prior 
arrangements  have  been  made.  In 
addition,  each  speaker  should  bring  30 
c;opies  of  his  or  her  comments  and 
presentation  slides  to  the  face-to-face 
meeting. 

2.  Written  comments.  Although 
submission  of  written  comments  are 
accepted  until  the  date  of  the  meeting 
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(unless  otherwise  stated),  the  Agency 
encourages  that  written  comments  be 
submitted  no  later  than  noon,  eastern 
standard  time,  November  14,  2002.  for 
the  pre-meeting  teleconference  or  no 
later  than  noon,  eastern  standard  time, 
November  25,  2002,  for  the  face-to-face 
meetings,  to  provide  the  FIFRA  SAP  the 
time  necessary  to  consider  and  review 
the  written  comments.  There  is  no  limit 
on  the  extent  of  written  comments  for 
consideration  by  FIFRA  SAP.  Persons 
wishing  to  submit  written  comments  at 
the  meeting  should  contact  the  DFO 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  and  submit  30  copies. 

3.  Seating  at  the  meetings.  Seating  at 
both  meetings  will  be  on  a  first-come 
basis.  Individuals  requiring  special 
acconunodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  DFO  at  least  5  business  days 
prior  to  the  meeting  using  the 
information  imder  FOR  FURTHER 
INFORMATION  CONTACT  so  that 
appropriate  arrangements  can  be  made. 

n.  Background 

A.  Purpose  of  the  FIFRA  SAP 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92^63, 
notice  is  hereby  given  of  two  meetings 
of  the  EPA  FIFRA  SAP.  Amendments  to 
FIFRA  enacted  November  28. 1975  (7 
U.S.C.  136w(d)),  include  a  requirement 
under  section  25(d)  of  FIFRA  that 
notices  of  intent  to  cancel  or  reclassify 
pesticide  regulations  pursuant  to  section 
6(b)(2)  of  FIFRA,  as  well  as  proposed 
and  final  forms  of  rulemaking  pursuant 
to  section  25(a)  of  FIFRA.  be  submitted 
to  a  SAP  prior  to  being  made  public  or 
issued  to  a  registrant.  In  accordance 
with  section  25(d)  of  FIFRA.  the  FIFRA 
SAP  is  to  have  an  opportunity  to 
comment  on  the  health  and 
environmental  impact  of  such  actions. 
The  FIFRA  SAP  also  shall  make 
comments,  evaluations,  and 
recommendations  for  operating 
guidelines  to  improve  the  effectiveness 
and  quality  of  analyses  made  by  Agency 
scientists.  Members  are  scientists  who 
have  sufficient  professional 
qualifications,  including  training  and 
experience,  to  be  capable  of  providing 
expert  comments  as  to  the  impact  on 
health  and  the  environment  of 
regidatory  actions  under  sections  6(b) 
and  25(a)  of  FIFRA.  The  Deputy 
Administrator  appoints  seven 
individuals  to  serve  on  the  FIFRA  SAP 
for  staggered  terms  of  4  years,  based  on 
recommendations  from  the  National 
Institutes  of  Health  and  the  National 
Science  Foimdation. 

Section  104  of  FQPA  (Public  Law 
104-170)  established  the  FQPA  Science 


Review  Board  (SRB).  These  scientists 
shall  be  available  to  the  FIFRA  SAP  on 
an  ad  hoc  basis  to  assist  in  reviews 
conducted  by  the  FIFRA  SAP. 

B.  Pre-meeting  Teleconference 

The  FIFRA  SAP  will  meet  on 
November  21,  2002,  via  teleconference 
from  1  p.m.  to  3  p.m.,  eastern  standard 
time.  This  teleconference  meeting  will 
be  hosted  out  of  Conference  Room  4225, 
Environmental  Protection  Protection, 
EPA  East  Bldg.,  1201  Constitution  Ave.. 
NW..  Washington,  DC.  The  meeting  is 
open  to  the  public  and  seating  will  be 
on  a  first-come  basis.  The  public  ma^ 
also  attend  via  telephone.  For  further 
information  concerning  the  meeting  or 
how  to  obtain  the  telephone  number, 
please  contact  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

The  puirpose  of  this  public  pre- 
meeting  teleconference  is  to: 

1.  Discuss  the  charge  and  the 
adequacy  of  the  review  materials 
provided  to  the  FIFRA  SAP. 

2.  Clarify  any  questions  and  issues 
relating  to  the  charge  and  the  review 
materials. 

3.  Discuss  specific  charge  assignments 
to  the  Pcinelists. 

4.  Clarify  specific  points  of  interest 
raised  by  the  Panelists  in  preparation  for 
the  face-to-face  meetings  to  be  held  on 
December  3,  December  4,  and  December 
5,  2002. 

C.  Face-to-Face  Public  Meetings 

On  December  3-5,  2002,  the  Agency 
will  be  continuing  its  consultation  with 
the  FIFRA  SAP  to  review  studies  on 
water  disinfection  and  softening  as 
related  to  FQPA  drinking  water 
exposure  assessments.  On  September 
29.  2000.  the  Agency  updated  the  FIFRA 
SAP  on  their  progress  in  improving  its 
drinking  water  assessment  process.  In 
addition,  the  Agency  presented  a  review 
of  the  scientific  literat\ire  on  the  impacts 
of  drinking  water  treatment  on  the 
removal  and  transformation  of 
pesticides.  In  their  recommendations, 
the  FIFRA  SAP  supported  the  Agency's 
efforts  to  better  understand  the  effects  of 
water  treatment  on  pesticides  and 
encouraged  the  Agency  to  return  to  the 
FIFRA  SAP  to  report  on  its  progress  in 
developing  approaches  that  factor 
treatment  into  drinking  water  exposure 
assessments. 

Since  the  previous  meeting,  the 
Agency  has  reviewed  additional 
pesticide  laboratory  and  field 
monitoring  studies  plus  new 
information  on  the  effects  of  drinking 
water  treatment  processes  on  pesticide 
removal  and  transformation.  In 
addition,  the  Agency  has  developed  a 
proposed  laboratory  protocol  to 


determine  the  effects  of  individual  and 
combined  drinking  water  treatment 
processes  on  pesticide  removal  and 
transformation.  The  purpose  of  this 
consultation  is  to  update  the  Panel  on 
the  Agency's  efforts  to  identify  various 
U.S.  drinking  water  treatment  processes 
and  to  present  laboratory  studies  and 
field  monitoring  studies  that  consider 
treatment  effects  on  pesticides.  The 
Agency  will  also  present  a  proposed 
laboratory  protocol  for  determining  the 
effects  of  treatment  on  pesticide  removal 
and  transformation  plus  a  plan  for 
testing  the  protocol  design  and 
implementation.  For  this  consultation, 
the  Panel  will  review: 

1.  The  Agency's  progress  report  on 
effects  of  treatment  processes  on  the 
levels  and  stability  of  pesticides  in 
commiuiity  water  systems  and: 

2.  The  Agency's  proposed  laboratory- 
protocol  for  assessing  water  treatment 
effects. 

D.  Request  for  Nominations  to  Sen^e  as 
Ad  Hoc  Members  of  the  FIFRA  SAP  for 
These  Meetings 

The  FIFRA  SAP  staff  routinely  solicit 
the  stakeholder  community  for 
nominations  to  serve  as  ad  hoc  members 
of  the  FIFRA  SAP  for  each  meeting.  Any 
interested  person  or  organization  may 
nominate  qualified  individuals  to  serve 
on  the  FIFRA  SAP  for  a  specific 
meeting.  No  interested  person  shall  be 
ineligible  to  serve  by  reason  of  their 
membership  on  any  other  advisory- 
committee  to  a  Federal  Department  or 
Agency  or  their  employment  by  a 
Federal  Department  or  Agency  (except 
the  EPA).  Individuals  nominated  should 
have  expertise  in  one  or  more  of  the 
following  areas:  Water  treatment, 
chemical  oxidation,  water  quality 
assessment,  and  drinking  water  risk 
assessment.  Nominees  should  be 
scientists  who  have  sufficient 
professional  qualifications,  including 
training  and  experience,  to  be  capable  of 
providing  expert  comments  on  the 
issues  for  this  meeting.  Nominees 
should  be  identified  by  name, 
occupation,  position,  address,  and 
telephone  number.  Nominations  should 
be  provided  to  the  DFO  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  by 
October  25,  2002. 

The  criteria  for  selecting  scientists  to 
serve  on  the  FIFRA  SAP  are  that  these 
persons  be  recognized  scientists — 
experts  in  their  fields;  that  they  be  as 
impartial  and  objective  as  possible:  that 
thev  represent  an  array  of  backgrounds 
and  perspectives  (within  their 
disciplines);  have  no  financial  conflict 
of  interest;  have  not  previously  been 
involved  with  the  scientific  peer  review 
of  the  issue(s)  presented;  and  that  they 
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be  available"  to  participate  fully  in  the 
review,  which  will  be  conducted  over  a 
relatively  short-time  frame.  Nominees 
will  be  asked  to  attend  the  public 
meetings  and  to  participate  in  the 
discussion  of  kev  issues  and 
assumptions  at  these  meetings.  Finally, 
thev  will  be  asked  to  review  and  to  help 
finalize  the  meeting  minutes. 

If  a  FIFRA  SAP  nominee  is  considered 
to  assist  in  a  review  by  the  FIFR.\  SAP 
for  a  particular  session,  the  nominee  is 
subject  to  the  provisions  of  5  CFR  part 
2634,  Executive  Branch  Financial 
Disclosure,  as  supplemented  bv  the  EPA 
in  5  CFR  part  6401   As  such,  the  FIFRA 
SAP  nominee  is  required  to  submit  a 
Confidential  Financial  Disclosure 
Report  which  shall  fully  disclose, 
among  other  financial  interests,  the 
nominee's  employment,  stocks  and 
bonds,  and  where  applicable,  sources  of 
research  support.  EPA  will  evaluate  the 
nominee's  financial  disclosure  form  to 
assess  that  there  are  no  formal  conflict 
of  interests  before  the  nominee  is 
considered  to  serve  on  the  FIFRA  SAP 
Selected  FIFR,\  SAP  members  will  be 
hired  as  a  Special  Government 
Emplovee.  The  Agency  will  review  all 
nominations:  a  decision  on  FIFRA  SAP 
members  for  the  meeting  will  be  posted 
on  the  FIFR.-\  SAP  web  site  or  mav  be 
obtained  by  contacting  the  PIRIB  at  the 
address  or  telephone  number  listed  in 
Unit  I. 

E  FIFRA  SAP  Meeting  Minutes 

The  FIFRA  SAP  will  prepare  meeting 
minutes  summarizing  its 
recommendations  to  the  Agency  in 
appro.ximately  60  days.  The  meeting 
minutes  will  be  posted  on  the  FIFR,^ 
SAP  web  site  or  may  be  obtained  by 
contacting  the  PIRIB  at  the  address  or 
telephone  number  listed  in  L'nit  I. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  October  3.  2002. 

(oseph  |.  Merenda,  Ir.. 

Director.  Office  of  Science  Coordination  and 
Policy. 
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BILLING  CODE  6S60-50-S 


ACTION:  Notice. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0052;  FRL-7276-3] 

Forum  on  State  and  Tribal  Toxics 
Action;  Notice  of  Public  Meeting 

agency:  Envirorunentai  Protection 
Agency  (EPA). 


SUMMARY:  EPA  is  announcing  the  fall 
meeting  of  the  Forum  on  State  and 
Tribal  "Toxics  Action  (FOSTTA)  to 
collaborate  on  environmental  protection 
and  chemical  and  prevention  issues. 
The  Chemical  Information  and 
Management,  Pollution  Prevention, 
Toxics  Release  Inventory,  and  Tribal 
Affairs  Projects,  components  of 
FOSTTA,  will  hold  meetings  October 
21-22,  2002.  This  notice  announces  the 
location  and  times  for  the  meetings  and 
sets  forth  some  tentative  agenda  topics. 
EPA  invites  all  interested  parties  to 
attend  the  public  meetings. 

DATES:  The  four  projects  will  meet 
concurrently  October  21,  2002,  from  10 
a.m.  to  5  p.m..  and  October  22,  2002, 
from  8  a.m.  to  noon.  A  plenary  session 
is  being  planned  for  the  participants  on 
Monday.  October  21,  2002,  from  8  a.m. 
to  9:30  a.m. 

Requests  to  participate  in  the  fall 
FOSTT.\  meeting,  identified  bv  docket 
ID  number  OPPT-2002-0052.  must  be 
received  bv  EPA  on  or  before  October 
11. 2002 

ADDRESSES:  The  meetings  will  be  held  at 
the  Hall  of  States,  444  North  Capitol 
Street.  NW  .  VVa.shington,  DC.  The 
building  is  located  across  from  the 
Union  Station  metro  stop  on  the  red 
line. 

Requests  to  participate  in  the  meeting 
may  be  submitted  to  Christine  Eppsfein, 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

tjeneniy  intunnation  cantuct:  Barbara 
Cunningham.  Acting  Director. 
Environmental  Assistance  Division 
(740HM).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave  .  NW.. 
Washington,  DC  20460-0001:  telephone 
numbt^r;  (202)  .5.54-1404:  e-mail  address: 
TSCA  I lotline^epu.iiov. 

For  technical  information  contact: 
Darlene  Harrod.  Environmental 
Assistance  Division  (7408M).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protf^ction  Agencv,  1200 
Pt'nnsvlvania  Ave.,  NW.,  Washington, 
DC  20460-0001:  telephone  number: 
(202)  564-8H14:  fax  number:  (202)  564- 
8813:  e-mail  address: 
harrod  darlene&epa. gov. 

Christine  Epp.stein.  Environmental 
Council  of  the  States.  444  North  Capitol 
Street.  NW  .  Suite  445,  Washington.  DC 
20001:  telephone  number:  (202)  624- 
3661;  fax  number:  (202)  624-3666;  e- 
mail  address:  ceppstem&sso.org. 

SUPPLEMENTARY  INFORMATION: 


I.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  interested  in 
FOSTTA  and  hearing  more  about  the 
perspectives  of  the  states  and  tribes  on 
EPA  programs  and  information 
exchange  regarding  important  issues 
related  to  hiunan  health  and 
environmental  exposure  to  toxics. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 

•  States  and  federally  recognized 
tribes. 

•  State,  Federal,  and  local 
environmental  and  public  health 
organizations. 

•  Chemical  trade  associations. 
The  listing  is  not  intended  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  persons  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPPT-2002- 
0052.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center.  Rm.  Bl02-Reading  Room,  EPA 
West.  1301  Constitution  Ave.,  NW.. 
Washington,  DC.  The  EPA  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  EPA  Docket  Center 
Reading  Room  telephone  number  is 
(202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.//www.  epa.gov/fedrgstr/ . 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  Y'ou  may  use  EPA 
Dockets  at  http:/ /wm'w .epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
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access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  II.  1.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  to  Christine 
Eppstein,  the  technical  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Do  not  submit  any  information 
in  your  request  that  is  considered  CBI. 
Requests  to  participate  in  the  meeting, 
identified  by  docket  ID  number  OPPT- 
2002-0052,  must  be  received  on  or 
before  October  11.  2002. 

rV.  Background 

The  Toxic  Substances  Control  Act,  15 
U.S.C.  2609  section  10(g),  authorizes 
EPA  and  other  federal  agencies  to 
establish  and  coordinate  a  system  for 
exchange  among  federal,  state,  and  local 
authorities  of  research  and  development 
results  respecting  toxic  chemical 
substances  and  mixtures,  including  a 
system  to  facilitate  and  promote  the 
development  of  standard  data  format 
and  analysis  and  consistent  testing 
procedures.  Through  FOSTTA,  the 
Chemical  Information  and  Management 
Project  (CIMP)  focuses  on  EPA's 
chemical  program  and  works  to  develop 
a  more  coordinated  effort  involving 
federal,  state,  and  tribal  agencies.  The 
Pollution  Prevention  Project  {P2) 
promotes  the  prevention  ethic  across 
society,  helping  companies  incorporate 
P2  approaches  and  techniques  and 
integrating  P2  into  mainstream 
environmental  activities  at  both  the 
federal  level  and  among  the  states. 
Under  the  Emergency  Planning  and 
Community  Right-to-Know  Act,  EPA. 
the  states,  and  the  tribes  share 
responsibility  for  handling  toxic 
chemical  release  information  and 
making  it  available  to  the  public 
through  the  Toxics  Release  Inventory 
(TRI).  The  Tribal  Affairs  Project  (TAP) 
concentrates  on  chemical  and 
prevention  issues  that  are  most  relevant 
to  the  tribes,  including  lead  control  and 
abatement,  subsistence  lifestyles,  and 
hazard  communications  and  outreach. 
FOSTTA's  vision  is  to  reinvigorate  the 
projects,  focus  on  major  policy-level 
issues,  recruit  more  senior  state  and 
tribal  leaders,  increase  outreach  to  all  50 
states  and  some  560  federally 
recognized  tribes,  and  vigorously  seek 
ways  to  engage  the  states  and  tribes  in 
ongoing  substantive  discussions  on 


complex  and  oftentimes  controversial 
environmental  issues  that  states  and 
tribes  resolve  at  their  respective  levels 
of  government. 

In  January  2002,  the  Environmental 
Coimcil  of  the  states  (ECOS),  in 
cooperation  with  the  National  Tribal 
Environmental  Council  (NTEC),  was 
awarded  the  new  FOSTTA  cooperative 
agreement.  ECOS,  NTEC,  and  EPA's 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT)  are  co-sponsoring  the 
meetings.  As  part  of  a  cooperative 
agreement,  ECOS  facilitates  ongoing 
efforts  of  the  state  and  tribal  leaders  and 
OPPT  to  increase  understanding  and 
improve  collaboration  on  toxics  and 
pollution  prevention  issues  and  to 
continue  a  dialogue  on  how  federal 
environmental  programs  can  best  be 
implemented  among  the  states,  tribes, 
and  EPA. 

V.  The  Meeting 

In  the  interest  of  time  and  efficiency, 
the  meetings  are  structured  to  provide 
maximum  opportimity  for  state,  tribal, 
and  EPA  participants  to  discuss  items 
on  the  predetermined  agenda.  At  the 
discretion  of  the  chair,  an  effort  will  be 
made  to  accommodate  participation  by 
observers  attending  the  proceedings. 
The  FOSTTA  representatives  and  EPA 
will  collaborate  on  environmental 
protection  and  chemical  and  prevention 
issues.  The  tentative  agenda  items 
identified  by  the  states  and  the  tribes 
follow: 

1.  Use  of  environmental  indicators 
for  integrating  strategies  among  state, 
federal,  and  international  agencies 
(CIMP). 

2.  State  laboratory  capacity  study 
(CIMP). 

3.  Challenges  of  promoting  pollution 
prevention  (P2). 

4.  Supplemental  environmental 
projects  and  environmental 
management  systems  (P2). 

5.  OPPTS  Tribal  strategy  (TAP), 

6.  Tribal  risk  assessment  (TAP). 

7.  Electronic  facility  data  profile 
(TRI). 

8.  Demonstration  of  state  bulletin 
board  (TRI). 

Stephen  L.  Johnson,  Assistant 
Administrator,  Prevention,  Pesticides 
and  Toxic  Substances,  and  Carol 
Jorgensen,  Director.  American  Indian 
Environmental  Office,  will  be  the 
speakers  at  the  plenary  session. 

List  of  Subjects 

Environmental  protection.  Chemicals. 
Pollution  prevention. 


Dated:  October  1,  2002. 
Barbara  A.  Cunningham, 

Acting  Director.  Environmental  Assistance 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

IFR  Doc.  02-25862  Filed  10-9-02:  8:45  a.m.) 

BILUNG  COOE  6S60-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

October  1,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  9. 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Holey  Herman  or  Leslie  Smith, 
Federal  Communications  Commission. 
Room  1-C804  or  Room  1-A804.  445 
12th  Street,  SW.,  Washington,  DC  20554 
or  via  the  Internet  to  jboley^f cc.gov  or 
Iesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
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Boley  Herman  at  202-41&-0214  or  via 
the  Internet  at  jboley^fccgov. 
SUPPLEMEhfTARY  INFORMATION: 

OMB  Control  .Vo..  3060-0972. 

Title:  Multi-Association  Group  (MAG) 
Plan  for  Regulation  of  Interstate  Services 
of  Non-Price  Cap  Incumbent  Local 
Exchange  C-arriers  and  Interexchange 
Carriers. 

Form  Mo.  FCC  Forms  508  and  509. 

T\j>f  of  Review:  Revision  of  a 
currentlv  approved  collection. 

Respondents:  Business  or  other  for- 
profit:  non-profit. 

Sumber  of  Respondents:  1,300. 

Estimated  Time  Per  Response:  .50-15 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  3.500  hours. 

Total  Annual  Cost:  N/A. 

Seeds  and  I  'ses:  Pursuant  to  the 
Commission's  MAG  Order,  the 
Universal  vService  Administrative 
Companv  (USACl  requires  certain  data 
necessarv  for  the  administration  of  the 
Interstate  Common  Line  Support  (ICLS) 
mechanism  for  rate-of-return  carriers. 
This  data  will  be  used  to  calculate  ICLS 
for  incumbent  rate-of-return  carriers  and 
competitive  eligible 

telecommunications  carriers  pursuant  to 
section  54.901  of  the  Commission's 
rules  Specifically,  USAC  requires  from 
rate-of-return  carriers  projected  cost  and 
revenue  data,  which  may  be  collected 
on  proposed  FCC  Form  508.  when 
developed.  USAC  also  requires  actual 
cost  and  revenue  data,  including 
demand  data,  which  may  be  collected 
on  proposed  FCC  Form  509,  when 
developed.  Proposed  FCC  Form  509 
mav  also  require  additional  supporting 
cost  and  revenue  data.  These  forms  may 
also  request  data  related  to  the 
transferred  ownership  of  lines  for  which 
carriers  have  received  or  may  receive 
ICLS.  Any  carrier  may  elect  to  have  an 
agent,  including  the  National  Exchange 
Carrier  Association,  Inc..  perform  these 
filings  on  its  behalf,  and  the 
Commission  anticipates  that  many 
carriers  will  do  so.  The  carriers  and 
their  agents  will  be  encouraged  to  file 
proposed  FCC  Forms  508  and  509 
electronically.  Additionally.  USAC  may 
request,  in  connection  with  the 
verification  of  data  included  in 
proposed  FCC  Form  509,  that  certain 
carriers  provide  to  USAC  additional 
documentation  of  cost  and  revenue  data 
in  the  form  of  records  currently 
maintained  pursuant  to  existing 
Commission  rules  and  OMB  controls. 
This  additional  data  is  required 
consistent  with  USAC's  obligation  to 
prevent  waste,  fraud,  and  abuse  of 
universal  service  support  and  section 


54.707  of  the  Commission's  rules.  There 
are  no  fees  associated  with  any  of  these 
information  collections. 

Fedt-fiil  Ci)miiuina.dlion.s  Commission. 

William  F.  Caton. 

St;cretary 

|FR  Dor  n2-2.S7fi8  Filed  10-9-02;  8;45  am] 

BILUNG  CODE  671 2-01 -P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No.  02-236;  FCC  02-236] 

HIIco  Communications,  Inc.  and 
Cumulus  Licensing  Corp. 

agency:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  In  this  document,  the  FCC 
designates  the  application  to  assign  the 
license  of  radio  station  KAYD(FM). 
Sil^bee.  Te.xas.  from  Hilco 
Communications.  Inc.  (  "Hilco")  to 
Cumulus  Licensing  Corp.  ("Cumulus"). 
The  Commission  cannot  find,  based  on 
the  record,  that  grant  of  this  application 
is  consi-stent  with  the  public  interest, 
convenience,  and  necessity. 
Accordingly,  pursuant  to  47  U.S.C. 
309(e).  the  Commission  designates  the 
application  for  hearing  to  determine 
whether  the  public  interest, 
convenience,  and  necessity  will  be 
served  by  grant  of  the  application. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  document  filing  dates. 
ADDRESSES:  Please  file  documents  with 
the  Investigations  and  Hearing  Division, 
Enforcement  Bureau,  Federal 
Communications  Commission,  Room  3- 
B431,  445  12th  Street,  SW..  Washington. 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  VV.  Kelley.  Chief.  Investigations 
and  Hearing  Division,  Enforcement 
Bureau,  at  (202)  418-1420. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Federal 
Communications  Commission's  Hearing 
Designation  Order.  MM  Docket  No.  02- 
236.  adopted  on  August  15.  2002.  and 
released  on  September  5,  2002.  The  full 
text  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center.  Room  CY-A257,  445  12th  Street, 
SW.,  Washington.  DC  20554.  The  fiill 
text  may  also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International.  Room  CY-B402,  445  12th 
Street,  SW.,  Washington.  DC  20554. 
telephone  (202)  863-2983.  facsimile 
(202)  863-2898,  or  via  e-mail  at 
qualexint@Qol.com.  or  may  be  viewed 


via  the  internet  at:  http://www.fcc.gov/ 

Document_  Indexes/Media/ 

2002  index  MB_Order.html.  Alternative 

formats  are  available  to  persons  with 

disabilities  bv  contacting  Martha  Contee 

at  (202)  418-0260  or  TTY  (202)  418- 

2555. 

Synopsis  of  the  Order 

1.  In  March  1996,  the  Commission 
relaxed  the  numerical  station  limits  in 
its  local  radio  ownership  rules  in 
accordance  with  Congress's  directive  in 
section  202(b)  of  the 
Telecommunications  Act  of  1996.  Since 
then,  the  Commission  has  received 
applications  proposing  transactions  that 
would  comply  with  the  new  limits,  but 
that  nevertheless  could  produce 
concentration  levels  that  raised 
significant  concerns  about  the  potential 
impact  on  the  public  interest.  In 
response  to  these  concerns,  the 
Commission  concluded  that  it  has  an 
independent  obligation  to  consider 
whether  a  proposed  pattern  of  radio 
ownership  that  complies  with  the  local 
radio  ownership  limits  would  otherwise 
have  an  adverse  competitive  effect  in  a 
particular  local  radio  market  and  thus 
would  be  inconsistent  with  the  public 
interest.  In  August  1998,  the 
Commission  also  began  flagging  public 
notices  of  radio  station  transactions  that 
would  result  in  one  entity  controlling  50 
percent  or  more  of  the  advertising 
revenues  in  the  relevant  Arbitron  radio 
market  or  two  entities  controlling  70 
percent  or  more  of  the  advertising 
revenues  in  that  market.  On  November 
8.  2001,  we  adopted  the  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  01-317,  16  FCC  Red  19861.  66  FR 
63986.  December  11,  2001  ["Local  Radio 
Ownership  NPRM").  We  expressed 
concern  that  our  current  policies  on 
local  radio  ownership  did  not 
adequately  reflect  current  industry 
conditions  and  had  led  to  unfortunate 
delays  in  the  processing  of  assignment 
and  transfer  applications.  Accordingly, 
we  adopted  the  Local  Radio  Ownership 
\'PRM  to  undertake  a  comprehensive 
examination  of  our  rules  and  policies 
concerning  local  radio  ownership  and  to 
develop  a  new  framework  that  will  be 
more  responsive  to  current  marketplace 
realities  while  continuing  to  address  our 
core  public  interest  concerns  of 
promoting  diversity  and  competition.  In 
the  Local  Radio  Ownership  NPFIM.  we 
also  set  forth  an  interim  policy  to  guide 
our  actions  on  radio  assignment  and 
transfer  of  control  applications  pending 
a  decision  in  that  proceeding.  Under  our 
interim  policy,  we  presume  that  an 
application  that  falls  below  the  50/70 
screen  will  not  raise  competition 
concerns  unless  a  petition  to  deny 
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raising  competition  issues  is  filed.  For 
applications  identified  by  the  50/70 
screen,  the  interim  policy  directs  the 
Commission's  staff  to  conduct  a  public 
interest  euialysis,  including  an 
independent  preliminary  competition 
analysis,  and  sets  forth  generic  areas  of 
inquiry  for  this  purpose.  The  interim 
policy  also  sets  forth  timetables  for  staff 
recommendations  to  the  Commission  for 
the  disposition  of  cases  that  may  raise 
competition  concerns. 

2.  On  July  31,  2001,  Hilco  and 
Cumulus  filed  an  application  proposing 
to  assign  the  license  of  station  KAYD- 
FM  (formerly  KLOI(FM))  fi"om  Hilco  to 
Cumulus.  The  application  was 
unopposed.  Cumulus  currently  is  the 
licensee  of  four  stations  in  the 
Beaumont-Port  Arthur.  Texas  Arbitron 
metro:  KIKR(AM),  Beaumont.  Texas. 
KQHN(AM),  Nederland,  Texas;  KQXY- 
FM,  Beaumont,  Texas;  and  KTCX(FM). 
Beaumont.  Texas. 

3.  Section  310(d)  of  the 
Commimications  Act  of  1934.  as 
amended  (the  "Communications  Act"). 
47  U.S.C.  310(d).  requires  the 
Commission  to  find  that  the  public 
interest,  convenience  and  necessity 
would  be  served  by  the  assignment  of 
Hilco's  radio  broadcast  license  to 
Cumulus  before  the  assignment  may 
occur.  Under  the  interim  policy  set  forth 
in  our  Local  Radio  Ownership  NPRM, 
we  conduct  a  public  interest  analysis, 
including  but  not  limited  to  an 
independent  preliminary  competition 
analysis  of  the  proposed  transaction 
based  on  publicly  available  information 
and  information  in  the  Commission's 
records.  Under  the  interim  policy,  to 
decide  whether  a  proposed  assignment 
serves  the  public  interest,  we  first 
determine  whether  it  complies  with  the 
specific  provisions  of  the 
Communications  Act.  other  applicable 
statutes,  and  the  Commission's  rules, 
including  our  local  radio  ownership 
rules.  If  it  does,  we  then  consider  any 
potential  public  interest  harms  of  the 
proposed  transaction  as  well  as  any 
potential  public  interest  benefits  to 
determine  whether,  on  balance,  the 
assignment  serves  the  public  interest. 
The  Commission's  analysis  of  public 
interest  benefits  and  harms  includes  an 
analysis  of  the  potential  competitive 
effects  of  the  transaction,  as  informed  by 
traditional  antitrust  principles. 
However,  the  Commission's  public 
interest  evaluation  is  not  limited  to 
competition  concerns  but  necessarily 
encompasses  the  broad  aims  of  the 
Communications  Act.  These  broad  aims 
include,  among  other  things,  ensuring 
the  existence  of  an  efficient,  nationwide 
radio  communications  service  available 
to  everyone  and  promoting  locally 


oriented  service  and  diversity  in  media 
voices.  Our  public  interest  analysis 
therefore  includes  assessing  whether  the 
transfer  will  affect  the  quality  of  radio 
services  or  responsiveness  to  the  local 
needs  of  the  community,  and  whether  it 
will  result  in  the  provision  of  new  or 
additional  services  to  listeners.  Thus. 
under  our  interim  policy,  where  a 
proposed  transaction  raises  concerns 
about  economic  concentration,  we  will 
consider  evidence  that  the  particular 
circumstances  of  a  case  may  mitigate 
any  adverse  impact  that  might  otherwise 
result,  as  well  as  any  evidence  of 
benefits  to  radio  listeners  that  might 
result  from  the  proposed  transaction. 
Ultimately,  it  is  the  potential  impact  of 
the  transaction  on  listeners  that  will 
determine  whether  we  can  find  that,  on 
balance,  grant  of  a  particular  radio 
station  assigrunent  or  transfer  of  control 
application  serves  the  public  interest. 

4.  Having  concludea  that  the 
proposed  transaction  is  consistent  with 
the  numerical  limits  set  forth  in  our 
ownership  rules,  we  turn  to  our 
competition  analysis.  Here,  we  find  that 
the  proposed  transaction  would  create  a 
market  in  which  the  combined  market 
share  of  the  top  two  group  owners  in  the 
market  would  be  94.5%.  We  find  that 
Cumulus  has  failed  to  demonstrate 
particular  circumstances  in  this  market 
sufficient  to  overcome  a  concern  that 
this  level  of  economic  concentration  in 
this  market  will  harm  the  public 
interest.  To  the  extent  Cumulus  presents 
generic  arguments  challenging  the 
parameters  of  our  current  competition 
analysis,  we  will  address  such  concerns 
in  the  context  of  the  Local  Radio 
Ownership  NPRM  and  need  not 
consider  them  here.  Rather,  we  look 
only  to  the  record  of  this  case  to 
determine  whether  there  are  unique 
facts  that  persuade  us  that  grant  of  this 
assignment  application  would  serve  the 
public  interest  despite  the  apparent 
economic  concentration  it  will  create. 
On  the  basis  of  the  information  before 
us.  we  are  unable  to  make  the  required 
finding  that  the  public  interest, 
convenience  and  necessity  will  be 
served  by  granting  the  subject 
application.  Accordingly,  we  will 
designate  the  assignment  application  for 
hearing  to  determine,  pursuant  to  47 
U.S.C.  309(e),  and  based  on  the 
evidence  to  be  adduced  at  hearing, 
whether  the  public  interest, 
convenience  and  necessity  will  be 
served  by  the  grant  of  the  application. 

5.  We  direct  the  Administrative  Law 
Judge  ("ALJ")  to  examine  in  an 
evidentiary  hearing  the  particular 
circumstances  of  the  Beaumont-Port 
Arthur.  Texas  metro  to  determine 
whether  the  factual  assumptions  in 


Section  III.C.  of  the  Hearing  Designation 
Order  are  correct.  We  further  direct  the 
ALJ  to  determine,  in  light  of  his  or  her 
conclusions,  whether  the  transaction  is 
likely  to  cause  any  anticompetitive 
harms,  and  to  determine  what,  if  any. 
public  benefits  would  accrue  from  this 
transaction.  Finally,  we  direct  the  ALI  to 
applv  these  findings  to  determine 
whether,  on  balance,  grant  of  the 
application  would  serve  the  public 
interest. 

6.  Pursuant  to  47  U.S.C.  309(e).  the 
application  to  assign  the  license  of 
station  KAYD-FM.  Silsbee.  Texas,  from 
Hilco  to  Cumulus  is  designated  for 
hearing.  Unless  the  parties  timely  file 
the  joint  election  to  defer  as  set  forth 
below,  the  Hearing  shall  be  at  a  time 
and  place  to  be  specified  in  a 
subsequent  Order,  to  determine,  in  light 
of  the  evidence  to  be  presented  in  the 
hearing,  whether  the  public  interest, 
convenience  and  necessity  would  be 
served  by  the  grant  of  the  above- 
captioned  assignment  appiii.ation  (File 
No.  BALH-20010731.\CB). 

7.  Pursuant  to  47  U.S.C.  309le).  the 
burden  of  proof  with  respect  to  the 
introduction  of  evidence  and  the  burden 
of  proof  with  respect  to  the  issue 
specified  in  this  Order  shall  be  upon 
Hilco  and  Cumulus,  the  applicant 
parties  in  this  proceeding. 

8.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau.  Reference 
Information  Center,  will  send  copies  of 
this  Order  to  all  parties  by  (Certified 
Mail— Return  Receipt  Requested. 

9.  To  defer  further  consideration  of 
the  application  to  assign  the  license  of 
station  KAYD-FM.  Silsbee.  Texas,  from 
Hilco  to  Cumulus  in  accjordance  with 
the  interim  policy.  Hilco  and  Cumulus 
must  file  a  joint  election  to  defer 
consideration  of  the  application.  Such 
election  must  be  filed  within  20  days  of 
the  mailing  of  this  Order  pursuant  to 
Paragraph  8  above. 

10.  A  copv  of  each  document  filed  in 
this  proceeding  subsequent  to  the  date 
of  adoption  of  this  Order  must  be  served 
on  the  counsel  of  record  appearing  on 
behalf  of  the  Chief.  Enforcement  Bureau. 
Parties  may  inquire  as  to  the  identity  of 
such  counsel  by  calling  the 
Investigations  and  Hearings  Division  of 
the  Enforcement  Bureau  at  (202)  418- 
1420.  Such  service  must  be  addressed  to 
the  named  counsel  of  record. 
Investigations  and  Hearings  Division. 
Enforcement  Bureau.  Federal 
Communications  Commission.  445  12th 
Street.  SW.  Room  3-B431.  Washington. 
DC  20554. 

11.  No  less  than  15  days  of  the 
mailing  of  the  Order  pursuant  to 
Paragraph  8  above,  the  parties  may 
amend  their  application  or  file  such 
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other  information  with  the  Media 
Bureau  as  thev  deem  relevant  to 
dmeliorate  the  competition  concerns 
identified  in  this  Order. 

12.  To  avail  themselves  of  the 
opportunity  to  he  heard.  Hilco  and 
Cumulus,  pursuant  to  47  C.FR  1  221(c;) 
and  1.221(e).  in  person  or  by  their 
respective  attorneys,  must  file,  in 
triplicate,  a  written  appearance  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  present  evidence  on 
the  issues  specified  in  this  Order.  Such 
written  appearance  shall  be  filed  within 
20  days  of  the  mailing  of  this  Order 
pursuant  to  Paragraph  8  above.  Pursuant 
to  47  CFR  1.221(c)  of  the  Commission's 
rules,  if  the  parties  fail  to  file  an 
appearance  within  the  specified  time 
period,  the  assignment  application  will 
be  dismissed  with  prejudice  for  failure 
to  prosecute 

13.  The  applicants,  pursuant  to  47 
U.S.C.  311(a)(2),  and  47  CFR  73  3594 
must  give  notice  of  the  hearing  within 
the  time  and  in  the  manner  prescribed, 
and  must  advise  the  Commission  of  the 
publication  of  such  notice  as  required 
by  47  CFR  73.3594(g). 

14.  The  application  to  assign  the 
licenses  of  station  1C\YD-FM.  Silsbee, 
Texas,  from  Hilco  to  Cumulus  will  be 
held  in  abeyance  pending  the  outcome 
of  this  proceeding. 

Federal  Communications  Commission. 

Marlene  H.  Dortch. 

Sfcretary- 

(FR  Doc.  02-25763  Filed  10-&-02:  8:43  ami 
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COMMISSION 

[MM  Docket  No.  02-272:  FCC  02-246] 

Voice  in  the  Wilderness  Broadcasting, 
Inc.,  and  Clear  Channel  Broadcasting 
License,  Inc. 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  In  this  document,  the  FCC 
designates  the  application  to  assign  the 
license  of  radio  station  KCX)L-FM. 
Groves.  Te.xas.  from  Voice  in  the 
Wilderness  Broadcasting.  Inc.  ("Voice  in 
the  Wilderness")  to  Clear  Channel 
Broadcasting  Licenses.  Inc.  ("Clear 
Channel")  The  Commission  cannot 
find,  based  on  the  record,  that  grant  of 
this  application  is  consistent  with  the 
public  interest,  convenience,  and 
necessity.  Accordingly,  pursuant  to  47 
U.S.C.  309(e).  the  Commission 
designates  the  application  f(jr  hearing  to 
determine  whether  the  public  interest. 


convenience,  and  necessity  will  be 
served  by  grant  of  the  application. 
DATES:  See  SUPPLEMENTARY  INFORMATION 

section  for  document  filing  dates. 
ADDRESSES:  Please  file  documents  with 
the  Investigations  and  Hearing  Division. 
Enforcement  Bureau.  Federal 
Communications  Commission,  Room  3- 
B431.  445  12th  Street,  SW.,  Washington. 
DC  20554 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W  Kelley.  Chief,  Investigations 
and  Hearing  Division.  Enforcement 
Bureau,  at  (202)  418-1420. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commissions  Hearing 
Designation  Order,  MM  Docket  No.  02- 
272.  adopted  on  September  4,  2002,  and 
released  on  September  5.  2002.  The  full 
text  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information 
Center,  Room  CY-A257.  445  12th  Street, 
SW..  Washington.  DC  20554.  The  full 
text  may  also  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International.  Room  CY-B402.  445  12th 
Street.  SW..  Washington.  DC  20554, 
telephone  (202)  863-2983,  facsimile 
(202)  863-2898,  or  via  e-mail  at 
quulfxint'&aol.coin.  or  may  be  viewed 
via  the  Internet  at;  http://i\-\^'u:fcc.gov/ 
Document _  Indexes/Media/ 
2002  index  MB_Order.htm}.  Alternative 
formats  are  available  to  persons  with 
disabilities  by  contacting  Martha  Contee 
at  (202)  418-0260  or  TTY  (202)  418- 
2555. 

Synopsis  of  the  Order 

1   In  March  1996.  the  Commission 
relaxed  the  numerical  station  limits  in 
its  local  radio  ownership  rules  in 
accordance  with  Congress's  directive  in 
section  202(b)  of  the 
Telecommunications  Act  of  1996.  Since 
then,  the  Commission  has  received 
applications  proposing  transactions  that 
would  comply  with  the  new  limits,  but 
that  nevertheless  could  produce 
concentration  levels  that  raised 
significant  concerns  about  the  potential 
impact  on  the  public  interest.  In 
response  to  these  concerns,  the 
Commission  concluded  that  it  has  an 
independent  obligation  to  consider 
whether  a  proposed  pattern  of  radio 
ownership  that  complies  with  the  local 
radio  ownership  limits  would  otherwise 
have  an  adverse  competitive  effect  in  a 
particular  local  radio  market  and  thus 
would  be  inconsistent  with  the  public 
interest.  In  August  1998,  the 
Commission  also  began  flagging  public 
notices  of  radio  station  transactions  that 
would  result  in  one  entity  controlling  50 
percent  or  more  of  the  advertising 


revenues  in  the  relevant  Arbitron  radio 
market  or  two  entities  controlling  70 
percent  or  more  of  the  advertising 
revenues  in  that  market.  On  November 
8,  2001,  we  adopted  the  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  01-317.  16  FCC  Red  19861,  66  FR 
63986.  December  11.  2001  ("Local  Radio 
OH-nership  NPRAf).  We  expressed 
concern  that  our  current  policies  on 
local  radio  ownership  did  not 
adequately  reflect  current  industry* 
conditions  and  had  led  to  unfortunate 
delays  in  the  processing  of  assignment 
and  transfer  applications.  Accordingly, 
we  adopted  the  Local  Radio  Ownership 
\'PRM  to  undertake  a  comprehensive 
examination  of  our  rules  and  policies 
concerning  local  radio  ownership  and  to 
develop  a  new  framework  that  will  be 
more  responsive  to  current  marketplace 
realities  while  continuing  to  address  our 
core  public  interest  concerns  of 
promoting  diversity  and  competition.  In 
the  Local  Radio  Ownership  ,VPflA/,  we 
also  set  forth  an  interim  policy  to  guide 
our  actions  on  radio  assignment  and 
transfer  of  control  applications  pending 
a  decision  in  that  proceeding.  Under  our 
interim  policy,  we  presume  that  an 
application  that  falls  below  the  50/70 
screen  will  not  raise  competition 
concerns  unless  a  petition  to  deny 
raising  competition  issues  is  filed.  For 
applications  identified  by  the  50/70 
screen,  the  interim  policy  directs  the 
Commission's  staff  to  conduct  a  public 
interest  analysis,  including  an 
independent  preliminary  competition 
analysis,  and  sets  forth  generic  areas  of 
inquiry  for  this  purpose.  The  interim 
policy  also  sets  forth  timetables  for  staff 
recommendations  to  the  Commission  for 
the  disposition  of  cases  that  may  raise 
competition  concerns. 

2.  On  August  14.  2001.  Clear  Channel 
and  Voice  in  the  Wilderness  filed  an 
application  proposing  to  assign  the 
license  of  station  KCOL-FM  (formerly 
KTFA(FM))  from  Voice  in  the 
Wilderness  to  Clear  Channel.  The 
application  was  unopposed.  Clear 
Channel  currently  is  the  licensee  of  four 
stations  in  the  Beaumont-Port  Arthur, 
Texas  Arbitron  metro:  KIOC(FM). 
Orange.  Texas;  KKMY(FM).  Orange, 
Texas;  KLVI(AM).  Beaumont.  Texas: 
and  KYKR(FM).  Beaumont.  Texas. 

3.  Section  310(d)  of  the 
Communications  Act  of  1934.  as 
amended  (the  "Communications  Act"), 
47  U.S.C.  310(d),  requires  the 
Commission  to  find  that  the  public 
interest,  convenience  and  necessity 
would  be  served  by  the  assignment  of 
Voice  in  the  Wilderness's  radio 
broadcast  license  to  Clear  Channel 
before  the  assignment  may  occur.  Under 
the  interim  policy  set  forth  in  our  Local 
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Radio  Ownership  NPRM,  we  conduct  a 
public  interest  analysis,  including  but 
not  limited  to  an  independent 
preliminary  competition  analysis  of  the 
proposed  transaction  based  on  publicly 
available  information  and  information 
in  the  Commission's  records.  Under  the 
interim  policy,  to  decide  whether  a 
proposed  assignment  serves  the  public 
interest,  we  first  determine  whether  it 
comphes  with  the  specific  provisions  of 
the  Communications  Act,  other 
applicable  statutes,  and  the 
Commission's  rules,  including  our  local 
radio  ownership  rules.  If  it  does,  we 
then  consider  any  potential  public 
interest  harms  of  the  proposed 
transaction  as  well  as  any  potential 
public  interest  benefits  to  determine 
whether,  on  balance,  the  assignment 
serves  the  public  interest.  The 
Commission's  analysis  of  public  interest 
benefits  and  harms  includes  an  analysis 
of  the  potential  competitive  effects  of 
the  transaction,  as  informed  by 
traditional  antitrust  principles. 
However,  the  Commission's  public 
interest  evaluation  is  not  limited  to 
competition  concerns  but  necessarily 
encompasses  the  broad  aims  of  the 
Communications  Act.  These  broad  aims 
include,  among  other  things,  ensuring 
the  existence  of  an  efficient,  nationwide 
radio  communications  service  available 
to  everyone  and  promoting  locally 
oriented  service  and  diversity  in  media 
voices.  Our  public  interest  analysis 
therefore  includes  assessing  whether  the 
transfer  will  affect  the  quality  of  radio 
services  or  responsiveness  to  the  local 
needs  of  the  community,  and  whether  it 
will  result  in  the  provision  of  new  or 
additional  services  to  listeners.  Thus, 
imder  our  interim  policy,  where  a 
proposed  transaction  raises  concerns 
about  economic  concentration,  we  will 
consider  evidence  that  the  particular 
circimistances  of  a  case  may  mitigate 
any  adverse  impact  that  might  otherwise 
result,  as  well  as  any  evidence  of 
benefits  to  radio  listeners  that  might 
result  from  the  proposed  transaction. 
Ultimately,  it  is  the  potential  impact  of 
the  transaction  on  listeners  that  will 
determine  whether  we  can  find  that,  on 
balance,  grant  of  a  particidar  radio 
station  assignment  or  transfer  of  control 
application  serves  the  public  interest. 

4.  Having  concluded  that  the 
proposed  transaction  is  consistent  with 
the  numerical  limits  set  forth  in  our 
ownership  rules,  we  turn  to  our 
competition  analysis.  Here,  we  find  that 
the  proposed  transaction  would  create  a 
market  in  which  the  combined  market 
share  of  the  top  two  group  owners  in  the 
market  would  be  92.7%.  We  find  that 
Clear  Channel  has  failed  to  demonstrate 


particular  circumstances  in  this  market 
sufficient  to  overcome  a  concern  that 
this  level  of  economic  concentration  in 
this  market  will  harm  the  public 
interest.  To  the  extent  Clear  Channel 
presents  generic  arguments  challenging 
the  parameters  of  our  current 
competition  analysis,  we  will  address 
such  concerns  in  the  context  of  the 
Local  Radio  Ownership  NPRM  and  need 
not  consider  them  here.  Rather,  we  look 
only  to  the  record  of  this  case  to 
determine  whether  there  are  unique 
facts  that  persuade  us  that  grant  of  this 
assignment  application  would  serve  the 
public  interest  despite  the  apparent 
economic  concentration  it  will  create. 
On  the  basis  of  the  information  before 
us,  we  are  unable  to  make  the  required 
finding  that  the  public  interest, 
convenience  and  necessity  will  be 
served  by  granting  the  subject 
application.  Accordingly,  we  will 
designate  the  assignment  application  for 
hearing  to  determine,  pursuant  to  47 
U.S.C,  309(e).  and  based  on  the 
evidence  to  be  adduced  at  hearing, 
whether  the  public  interest, 
convenience  and  necessity  will  be 
served  by  the  grant  of  the  application. 

5.  We  direct  the  Administrative  Law- 
Judge  ("ALJ")  to  examine  in  an 
evidentiary  hearing  the  particular 
circimistances  of  the  Beaiunont-Port 
Arthur,  Texas  metro  to  determine 
whether  the  factual  assumptions  in 
Section  IIl.C.  of  the  Hearing  Designation 
Order  are  correct.  We  further  direct  the 
ALJ  to  determine,  in  light  of  his  or  her 
conclusions,  whether  the  transaction  is 
likely  to  cause  any  anticompetitive 
harms,  and  to  determine  what,  if  any. 
public  benefits  would  accrue  from  this 
transaction.  Finally,  we  direct  the  ALJ  to 
apply  these  findings  to  determine 
whether,  on  balance,  grant  of  the 
application  would  serve  the  public 
interest. 

6.  Pursuant  to  47  U.S.C.  309(e),  the 
application  to  assign  the  license  of 
station  KCOL-FM,  Groves,  Texas,  from 
Voice  in  the  Wilderness  to  Clear 
Channel  is  designated  for  hearing. 
Unless  the  parties  timely  file  a  joint 
election  to  defer  as  set  forth  below,  the 
Hearing  shall  be  at  a  time  and  place  to 
be  specified  in  a  subsequent  Order,  to 
determine,  in  light  of  the  evidence  to  be 
presented  in  the  hearing,  whether  the 
public  interest,  convenience  and 
necessity  would  be  served  by  the  grant 
of  the  above-captioned  assignment 
application  (File  No.  BALH- 
20010814AAU). 

7.  Pursuant  to  47  U.S.C.  309(e),  the 
burden  of  proof  with  respect  to  both  the 
introduction  of  evidence  and  the  issue 
specified  in  this  Order  shall  be  upon 
Voice  in  the  Wilderness  and  Clear 


Channel,  the  applicant  parties  in  this 
proceeding. 

8.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau.  Reference 
Information  Center,  will  send  copies  of 
this  Order  to  all  parties  by  Certified 
Mail — Return  Receipt  Requested. 

9.  To  defer  further  consideration  oi 
the  application  to  assign  the  license  of 
station  KCOL-FM.  Groves.  Texas,  from 
Voice  in  the  Wilderness  to  Clear 
Chaimel  in  accordance  with  the  interim 
policy.  Voice  in  the  Wilderness  and 
Clear  Channel  must  file  a  joint  election 
to  defer  consideration  of  the 
application.  Such  election  must  be  filed 
within  20  days  of  the  mailing  of  this 
Order  pursuant  to  Paragraph  8  above. 

10.  A  copy  of  each  document  filed  in 
this  proceeding  subsequent  to  the  date 
of  adoption  of  this  Order  must  be  ser\  ed 
on  the  counsel  of  record  appearing  on 
behalf  of  the  Chief.  Enforcement  Bureau. 
Parties  may  inquire  as  to  the  identity  of 
such  counsel  by  calling  the 
Investigations  and  Hearings  Division  of 
die  Enforcement  Bureau  at  (202)  418- 
1420.  Such  service  must  be  addressed  to 
the  named  counsel  of  record. 
Investigations  and  Hearings  Division, 
Enforcement  Bureau,  Federal 
Communications  Commission.  445  12th 
Street,  SW.,  Room  3-B431,  Washington, 
DC  20554, 

11.  No  less  than  15  days  of  the 
mailing  of  the  Order  pursuant  to 
Paragraph  8  above,  the  parties  may 
amend  their  application  or  file  such 
other  information  with  the  Media 
Bureau  as  they  deem  relevant  to 
ameliorate  the  competition  concerns 
identified  in  this  Order. 

12.  To  avail  themselves  of  the 
opportunity  to  be  heard.  Voice  in  the 
Wilderness  and  Clear  Channel,  pursuant 
to  47  CFR  1.221(c)  and  1.221(e),  in 
person  or  bv  their  respective  attorneys, 
must  file,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  present  evidence  on  the  issues 
specified  in  this  Order.  Such  written 
appearance  shall  be  filed  within  20  days 
of  the  mailing  of  this  Order  pursuant  to 
Paragraph  8  above.  Pursuant  to  47  CFR 
1.221(c)  of  the  Commission's  rules,  if 
the  parties  fail  to  file  an  appearance 
within  the  specified  time  period,  the 
assignment  application  will  be 
dismissed  with  prejudice  for  failure  to 
prosecute. 

13.  The  applicants,  pursuant  to  47 
U.S.C.  311(a)(2).  and  47  CFR  73.3594 
must  give  notice  of  the  hearing  within 
the  time  and  in  the  manner  prescribed. 
and  must  advise  the  Commission  of  the 
publication  of  such  notice  as  required 
by  47  CFR  73.3594(g). 
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14.  The  appUcation  to  assign  the 
licenses  of  station  KCOL-FM.  Groves. 
Texas,  from  Voice  in  the  Wilderness  to 
Clear  Channel  will  be  held  in  abeyance 
pending  the  outcome  of  this  proceeding. 

FederdI  (iornmanicalions  Lommissiori. 

.Marlene  H.  Dortch. 

Secretary 

(FR  Doc   02-257fi4  Filed  10-9-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[MB  Docket  No.  02-284;  FCC  02-251] 

Whitehall  Enterprises,  Inc.  and  Clear 
Channel  Broadcasting  Licenses,  Inc. 

AGENCY:  Federal  Communications 

Commission 

action:  Notice. 

SUMMARY:  In  this  document,  the  FCC 
designates  the  application  to  assign  the 
license  of  radio  station  \VAAM(AM). 
Ann  Arbor,  Michigan,  from  Whitehall 
Enterprises.  Inc.  CWhitehall")  to  Clear 
Channel  Broadcasting  Licenses,  Inc. 
("Clear  Channel")  The  Commission 
cdimot  Find,  based  on  the  record,  that 
grant  of  this  application  is  consistent 
with  the  public  interest,  convenience, 
jmd  necessity  Accordingly,  pursuant  to 
47  U.S  C.  309(e).  the  Commission 
designates  the  application  for  hearing  to 
determine  whether  the  public  interest, 
convenience,  and  necessity  will  be 
served  by  grant  of  the  application, 
DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  document  filing  dates. 
ADDRESSES:  Please  file  documents  with 
the  Investigations  and  Hearing  Division. 
Enforcement  Bureau.  Federal 
Communications  Commission,  Room  3- 
B431.  445  12th  Street,  SW..  Washington. 
DC  20554 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Kelley.  Chief.  Investigations 
and  Hearing  Division.  Enforcement 
Bureau,  at  (202)418-1420 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Hearing 
Designation  Order.  MB  Docket  No.  02- 
284.  adopted  on  September  16,  2002. 
and  released  on  September  18.  2002. 
The  full  text  is  available  for  inspection 
and  copving  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center.  Room  CY-A257.  445  12th  Street. 
SW..  Washington.  DC  20554.  The  full 
text  may  also  be  purchased  from  the 
Commissions  copy  contractor.  Qualex 
International.  Room  CY-B402.  445  12th 
Street.  SW..  Washington.  DC  20554. 
telephone  (202J  863-2983,  facsimile 


(202)  863-2898.  or  via  e-mail  at 
qunlfxintmiol  com,  or  may  be  viewed 
via  the  internet  at:  http://iv'\M^-.fcc.gov/ 
Documt-nt  Indexps/Media/ 
2002  index  MB  Order  html.  Alternative 
formats  are  available  to  persons  with 
disabilities  bv  contacting  Martha  Contee 
at  (202)  418-0260  or  TTY  (202)  418- 
2555. 

Synopsis  of  the  Order 

1   In  March  1996.  the  Commission 
relaxed  the  numerical  station  limits  in 
its  local  radio  ownership  rules  in 
accordance  with  Congress's  directive  in 
section  202(b)  of  the 
Telecommunications  Act  of  1996.  Since 
then,  the  Commission  has  received 
applications  proposing  transactions  that 
would  comply  with  the  new  limits,  but 
that  nevertheless  could  produce 
concentration  levels  that  raised 
significant  concerns  about  the  potential 
impact  on  the  public  interest.  In 
response  to  these  concerns,  the 
Commission  concluded  that  it  has  an 
independent  obligation  to  consider 
whether  a  proposed  pattern  of  radio 
ownership  that  complies  with  the  local 
radio  ownership  limits  would  otherwise 
have  an  adverse  competitive  effect  in  a 
fiarticular  local  radio  market  and  thus 
would  be  inconsistent  with  the  public 
interest.  In  August  1998,  the 
Commission  also  began  flagging  public 
notices  of  radio  station  transactions  that 
would  result  in  one  entity  controlling  50 
percent  or  more  of  the  advertising 
revenues  in  the  relevant  Arbitron  radio 
market  or  two  entities  controlling  70 
percent  or  more  of  the  advertising 
revenues  in  that  market.  On  November 
8,  2001.  we  adopted  the  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  01-317.  66  FR  63986.  December  11, 
2001  ("Local  Radio  CM-nership  NPMf). 
We  expressed  concern  that  our  current 
policies  on  local  radio  ownership  did 
not  adequately  reflect  current  industry 
conditions  and  had  led  to  unfortunate 
delays  in  the  processing  of  assignment 
and  transfer  applications.  Accordingly, 
we  adopted  the  Local  Radio  Ownership 
i\PR\t  to  undertake  a  comprehensive 
examination  of  our  rules  and  policies 
concerning  Im^al  radio  ownership  and  to 
develop  a  new  framework  that  will  be 
more  responsive  to  current  marketplace 
realities  while  continuing  to  address  our 
core  public  interest  concerns  of 
promoting  diversity  and  competition.  In 
the  Local  Radio  Ownership  NPRM.  we 
also  set  forth  an  interim  policy  to  guide 
our  actions  on  radio  assignment  and 
transfer  of  control  applications  pending 
a  decision  in  that  proceeding.  Under  our 
interim  policy,  we  presume  that  an 
application  that  falls  below  the  50/70 
screen  will  not  raise  competition 


concerns  unless  a  petition  to  deny 
raising  competition  issues  is  filed.  For 
applications  identified  by  the  50/70 
screen,  the  interim  policy  directs  the 
Commission's  staff  to  conduct  a  public 
interest  analysis,  including  an 
independent  preliminary  competition 
analysis,  and  sets  forth  generic  areas  of 
inquiry  for  this  purpose.  The  interim 
policy  also  sets  forth  timetables  for  staff 
recommendations  to  the  Commission  for 
the  disposition  of  cases  that  may  raise 
competition  concerns. 

2.  On  August  17,  2001.  Clear  Channel 
and  Whitehall  filed  an  application 
proposing  to  assign  the  license  of  station 
WAAM(AM)  from  Whitehall  to  Clear 
Channel.  The  application  was 
unopposed.  Clear  Channel  currently  is 
the  licensee  of  four  stations  in  the  Ann 
Arbor.  Michigan  Arbitron  metro: 
WCAS(AM),  Saline,  Michigan,  and 
WQKL(FM),  WTKA(AM].  and 
WWWW(FM),  Aim  Arbor,  Michigan. 

3.  Section  310(d)  of  the 
Communications  Act  of  1934.  as 
amended  (the  "Conamunications  Act"), 
47  U.S.C.  310(d).  requires  the 
Commission  to  find  that  the  public 
interest,  convenience  and  necessity 
would  be  served  by  the  assignment  of 
Whitehall's  radio  broadcast  license  to 
Clear  Chaimel  before  the  assignment 
may  occur.  Under  the  interim  policy  set 
forth  in  our  Local  Radio  Ownership 
NPRM,  we  conduct  a  public  interest 
analysis,  including  but  not  limited  to  an 
independent  preliminary  competition 
analysis  of  the  proposed  transaction 
based  on  publicly  available  information 
and  information  in  the  Commission's 
records.  Under  the  interim  policy,  to 
decide  whether  a  proposed  assignment 
serves  the  public  interest,  we  first 
determine  whether  it  complies  with  the 
specific  provisions  of  the 
Communications  Act.  other  applicable 
statutes,  and  the  Commission's  rules, 
including  our  local  radio  ownership 
rules.  If  it  does,  we  then  consider  any 
potential  public  interest  harms  of  the 
proposed  transaction  as  well  as  any 
potential  public  interest  benefits  to 
determine  whether,  on  balance,  the 
assignment  serves  the  public  interest. 
The  Commission's  analysis  of  public 
interest  benefits  and  harms  includes  an 
analysis  of  the  potential  competitive 
effects  of  the  transaction,  as  informed  by 
traditional  antitrust  principles. 
However,  the  Commission's  public 
interest  evaluation  is  not  limited  to 
competition  concerns  but  necessarily 
encompasses  the  broad  aims  of  the 
Communications  Act.  These  broad  aims 
include,  among  other  things,  ensuring 
the  existence  of  an  efficient,  nationwide 
radio  communications  service  available 
to  everyone  and  promoting  locally 
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oriented  service  and  diversity  in  media 
voices.  Our  public  interest  analysis 
therefore  includes  assessing  whether  the 
transaction  will  affect  the  quality  of 
radio  services  or  responsiveness  to  the 
local  needs  of  the  community,  and 
whether  it  will  result  in  the  provision  of 
new  or  additional  services  to  listeners. 
Thus,  under  our  interim  policy,  where 
a  proposed  transaction  raises  concerns 
about  economic  concentration,  we  will 
consider  evidence  that  the  particular 
circumstances  of  a  case  may  mitigate 
any  adverse  impact  that  might  otherwise 
result,  as  well  as  any  evidence  of 
benefits  to  radio  listeners  that  might 
result  from  the  proposed  transaction. 
Uhimately,  it  is  the  potential  impact  of 
the  transaction  on  listeners  that  will 
determine  whether  we  can  find  that,  on 
balance,  grant  of  a  particular  radio 
station  assignment  or  transfer  of  control 
application  serves  the  public  interest. 

4.  Having  concluded  that  the 
proposed  transaction  is  consistent  with 
the  mimerical  limits  set  forth  in  our 
ownership  rules,  we  turn  to  our 
competition  analysis.  Here,  we  find  that 
the  proposed  transaction  would  create  a 
market  in  which  Clear  Charmers  share 
of  the  local  radio  advertising  market 
would  be  94.9%,  and  the  combined 
market  share  of  the  top  two  group 
owners  in  the  market  would  be  99.0%. 
We  find  that  Clear  Chaimel  has  failed  to 
demonstrate  particidar  circumstances  in 
this  market  sufficient  to  overcome  a 
concern  that  this  level  of  economic 
concentration  in  this  market  will  harm 
the  public  interest.  To  the  extent  Clear 
Channel  presents  generic  arguments 
challenging  the  parameters  of  our 
current  competition  analysis,  we  will 
address  such  concerns  in  the  context  of 
the  Local  Radio  Ownership  NPRM  and 
need  not  consider  them  here.  Rather,  we 
look  only  to  the  record  before  us  to 
determine  whether  there  are  unique 
facts  that  persuade  us  that  grant  of  this 
assignment  application  would  serve  the 
public  interest  despite  the  apparent 
economic  concentration  it  will  create. 
On  the  basis  of  the  information  before 
us,  we  are  unable  to  make  the  required 
finding  that  the  public  interest, 
convenience  and  necessity  will  be 
served  by  granting  the  subject 
application.  Accordingly,  we  designate 
the  assigrunent  application  for  hearing 
to  determine,  pursuant  to  47  U.S.C. 
309(e),  and  based  on  the  evidence  to  be 
adduced  at  hearing,  whether  the  public 
interest,  convenience  and  necessity  will 
be  served  by  the  grant  of  the 
application. 

5.  We  direct  the  Administrative  Law 
Judge  ("ALJ")  to  examine  in  an 
evidentiary  hearing  the  particular 
circumstances  of  the  Ann  Arbor, 


Michigan  market  to  determine  whether 
the  factual  assumptions  in  Section  III.C. 
of  the  Hearing  Designation  Order  are 
correct.  We  further  direct  the  AL)  to 
determine,  in  light  of  his  or  her 
conclusions,  whether  the  transaction  is 
likely  to  cause  any  anticompetitive 
harms,  and  to  determine  what,  if  any, 
public  benefits  would  accrue  from  this 
transaction.  Finally,  we  direct  the  ALJ  to 
apply  these  findings  to  determine 
whether,  on  balance,  grant  of  the 
application  would  serve  the  public 
interest. 

6.  Pursuant  to  47  U.S.C.  309(e),  the 
burden  of  proof  with  respect  to  both  the 
introduction  of  evidence  and  the  issue 
specified  in  this  Order  shall  be  upon 
Whitehall  and  Clear  Channel,  the 
applicant  parties  in  this  proceeding. 

7.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau.  Reference 
Information  Center,  will  send  copies  of 
this  Order  to  all  parties  by  Certified 
Mail — Return  Receipt  Requested. 

8.  To  defer  further  consideration  of 
the  application  to  assign  the  license  of 
station  WAAM(AM).  Ann  Arbor, 
Michigan,  from  Whitehall  to  Clear 
Channel  in  accordance  with  the  interim 
pohcy,  Whitehall  and  Clear  Channel 
must  file  a  joint  election  to  defer 
consideration  of  the  application.  Such 
election  must  be  filed  within  20  days  of 
the  mailing  of  the  Hearing  Designation 
Order. 

9.  In  the  event  the  parties  do  not 
timely  file  the  joint  election  set  forth  in 
the  paragraph  above,  pursuant  to  47 
U.S.C.  309(e),  the  appUcation  to  assign 
the  license  of  station  WAAM(AM).  Ann 
Arbor,  Michigan,  from  Whitehall  to 
Clear  Channel  is  designated  for  hearing 
at  a  time  and  place  to  be  specified  in  a 
subsequent  Order,  to  determine,  in  light 
of  the  evidence  to  be  presented  in  the 
hearing,  whether  the  public  interest, 
convenience  and  necessity  would  be 
served  by  the  grant  of  the  above- 
captioned  assignment  application  (File 
No.  BAL-20010817AAH). 

10.  Within  15  days  of  the  mailing  of 
this  Hearing  Designation  Order,  the 
parties  may  amend  their  application  or 
file  such  other  information  with  the 
Media  Bureau  as  they  deem  relevant  to 
ameliorate  the  competition  concerns 
identified  in  this  Order. 

11.  To  avail  themselves  of  the 
opportunity  to  be  heard,  Whitehall  and 
Clear  Channel,  pursuant  to  47  CFR 
1.221(c)  and  1.221(e),  in  person  or  by 
their  respective  attorneys,  must  file,  in 
tripUcate.  a  written  appearemce  stating 
an  intention  to  appear  on  the  date  fixed 
for  the  hearing  and  present  evidence  on 
the  issues  specified  in  this  Order.  Such 
written  appearance  shall  be  filed  within 
20  days  of  the  mailing  of  this  Hearing 


Designation  Order.  Pursuant  to  47  CFR 
1.221(c)  of  the  Commission's  rules,  if 
the  parties  fail  to  file  an  appearance 
within  the  specified  time  period,  the 
assignment  application  will  be 
dismissed  with  prejudice  for  failure  to 
prosecute. 

12.  The  applicants,  pursuant  to  47 
U.S.C.  311(a)(2).  and  47  CFR  73.3594 
must  give  notice  of  the  hearing  within 
the  time  and  in  the  manner  prescribed, 
and  must  advise  the  Commission  of  the 
publication  of  such  notice  as  required 
by  47  CFR  73.3594(g). 

13.  A  copv  of  each  document  filed  in 
this  proceeding  subsequent  to  the  date 
of  adoption  of  this  Order  must  be  ser\ed 
on  the  counsel  of  record  appearing  on 
behalf  of  the  Chief,  Enforcement  Bureau. 
Parties  may  inquire  as  to  the  identity  of 
such  counsel  by  calling  the 
Investigations  and  Hearings  Division  of 
the  Enforcement  Bureau  at  (202)  418- 
1420.  Such  service  must  be  addressed  to 
the  named  counsel  of  record. 
Investigations  and  Hearings  Division. 
Enforcement  Bureau.  Federal 
Communications  Commission.  445  12th 
Street,  SW.,  Room  3-B431,  Washington. 
DC  20554. 

14.  The  application  to  assign  the 
licenses  of  station  WAAM(AM),  Ann 
Arbor,  Michigan,  from  Whitehall  to 
Clear  Channel  will  be  held  in  abeyance 
pending  the  outcome  of  this  proceeding. 

Federal  Communications  Commission. 

Marlene  H.  Dortch. 

Secretary. 

IFR  Doc.  02-25765  Filed  10-9-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-02-46-E  (Auction  No.  46); 
DA  02-2395] 

1670-1675  MHz  Band  Auction  (Auction 
No.  46)  Postponed  Until  April  30,  2003 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  This  document  announces 
that  the  start  of  the  upcoming  auction  of 
one  nationwide  5  megahertz  license  in 
the  1670-1675  MHz  band  ("Auction  No. 
46  "),  scheduled  for  October  30,  2002,  is 
postponed  until  April  30,  2003.  This 
postponement  is  necessary  to  provide 
additional  time  for  bidder  preparation 
and  planning. 

DATES:  Auction  No.  46  is  scheduled  for 
April  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Gutierrez,  Auction  and  Industry 
Analysis  Division.  Legal  Branch  at  (202) 
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41H-0660  or  Lisa  Stover.  Auction  anci 
Industry  Analysis  Division  ar  1717)  LiH- 
2888. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summar\  of  a  Pubhc  Notice  relea.sed  by 
the  Wireless  Telecommunications 
Bureau  on  September  25,  2002   The 
complete  te.xt  of  the  Public  Notice  is 
available  for  public  inspection  and 
copving  during  regular  business  hours 
at  the  FC;C  Reference  Information 
Center.  Portals  II.  44.5  12th  Street.  S\V  . 
Room  CY-A257.  Washington.  DC  20554. 
The  September  25.  2002  Public  Notice 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International.  Portals  II.  445 
12th  Street.  SW.,  Room  CY-B402. 
Washington.  DC.  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualpxintS-aol  coin 

1  On  September  13.  2002, 
ArravComm.  Inc.  ("ArrayComm") 
submitted  a  letter  to  the  Wireless 
Telecommunications  Bureau  requesting 
a  six-month  postponement  of  Auction 
No  46.  Later  that  dav.  the  Bureau 
released  a  Public  Sotice.  67  FR  6 11 04 
(September  27.  2002),  seeking  comment 
on  ArravComm's  request.  The  Bureau 
received  five  comments  in  response  to 
the  Public  .Vofjcp  Four  commenters 
support  or  do  not  oppose  a 
postponement  of  this  auction,  while  one 
opposes  anv  delay.  Based  on  the  record 
of  comments  received  by  the  Bureau, 
and  pursuant  to  authority  delegated  bv 
sections  0.131  and  0.331  of  the 
Commission's  rules.  47  CFR  0. 131 . 
0.331.  the  Bureau  postpones  .Auction 
No.  46  to  provide  additional  time  for 
bidder  preparation  and  planning 

2  Because  the  short-form  application 
filing  window  has  opened,  anv  short- 
form  applications  to  participate  in 
.■\uction  No.  46  that  are  in  the  system 
will  be  deemed  ineffective  and  purged 
from  the  svstem.  The  new  filing  window 
for  short-form  applications  to 
participate  in  .\uction  No.  46  will  open 
on  March  18.  2003  The  new  schedule 
for  .Auction  No  46  is  as  follows: 

Short-Form  Application  [FCV.  Form  175) 

Filing  Window  Opens— March  18.  2003 
Short-Form  .Application  [FCV.  Form  175) 

Deadlint^March  25.  2003.  at  6  p  rn 

ET 
Upfront  Payments  Deadlint' — .April  1  1. 

2003.  at  6  p.m.  ET 
Mock  Auction— .April  25.  2003 
Auction  Begins— .April  30.  2003 

Federal  (iummunu  Htuins  Cloninii^Mon. 

Margaret  Wiener, 

Chif'f.  Auilmn^  f^  Industn'  Analvais  Division. 

UTi? 

IFR  Due    U2-2.t7W>  Filed  10-9-02.  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficient  Assets  To 
Satisfy  All  Claims  of  Financial 
Institution  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 


SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  has 
determined  that  the  proceeds  that  can 
be  realized  from,  the  liquidation  of  assets 
of  the  receivership  listed  in 
SUPPLEMENTARY  INFORMATKDN  are 
insufficient  to  wholly  satisf\'  the  priority 
claims  of  depositors  against  the 
receivership  estate.  Therefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims,  and  claims  which  have  priority 
over  depositors  under  applicable  law. 
no  amount  will  remain  or  will  be 
recovered  sufficient  to  allow  a  dividend, 
distribution,  or  payment  to  any  creditor 
of  lesser  priority,  including  but  not 
limited  to  claims  of  general  creditors. 
.Anv  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Bolt,  (A)unsel.  Legal  Division, 
FDIC.  550  17th  Street,  NW.,  Room  Fi- 
ll 052.  Washington.  DC  20429. 
Telephone:  (202)  736-0168. 
SUPPLEMENTARY  INFORMATION: 

Financial  Institution  In  Receivership 
Determined  To  Have  Insufficient  Assets 
To  Satisfy  All  Claims 

FIN  4637,  First  National  Bank  of 
Keystone,  Keystone,  West  Virginia. 

Dated:  October  4.  2002 
Kederril  Depcjsit  insur.iiK  e  ( jirpiiralidn. 
Robert  ¥..  Feldman, 
/■,'\f([;(;vr  Sf  Cretan'- 

iFK  Dot    02-25738  Filed  10-9-02;  8:4,5  ami 
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FEDERAL  RNANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Appraisal  Sut>committee;  60  Day 
Notice  of  Intent  To  Request  Clearance 
for  Extension  of  Collection  of 
Information;  Opportunity  for  Public 
Comment 

AGENCY:  Appraisal  Subcommittee, 
Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Notice  of  intent  to  request 
clearance  for  extension  of  a  currently 
approved  collection  of  information  and 
request  for  comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and  5 


CFR  part  1320,  Reporting  and 
Recordkeeping  Requirements,  the 
Appraisal  Subcommittee  of  the  Federal 
Financial  Institutions  Examination 
Council  ("ASC")  is  soliciting  comments 
on  the  need  for  the  collection  of 
information  contained  in  12  CFR  part 
1102,  subpart  B,  Rules  of  Practice  for 
Proceedings.  The  ASC  also  requests 
comments  on  the  practical  utility  of  the 
collection  of  information;  the  accuracy 
of  the  burden  hour  estimate;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  to 
respondents,  including  use  of 
automated  information  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Comments  on  this  information 
collection  must  be  received  on  or  before 
December  9,  2002. 
ADDRESSES:  Send  comments  to  Ben 
Henson,  Executive  Director,  Appraisal 
Subcommittee,  2000  K  Street,  NW., 
Suite  310,  Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  L.  Weinberg,  General  Counsel, 
Appraisal  Subcommittee,  at  2000  K 
Street,  NW.,  Suite  310,  Washington.  DC 
20006  or  202-872-7520. 
SUPPLEMENTARY  INFORMATION: 

Title:  12  CFR  part  1102,  subpart  B; 
Rules  of  Practice  for  Proceedings. 

ASC  Form  Number:  None. 

OMB  Number:  3139-0005. 

Expiration  Date:  To  be  requested. 

Type  of  Request:  Extension  of 
currently  approved  collection  of 
information. 

Description  of  Need:  The  information 
is  used  by  the  ASC  in  determining 
whether  the  ASC  should  initiate  a  non- 
recognition  proceeding  or  "take  further 
action"  against  a  State  appraisal 
regulatory  agency  ("State  agency")  and 
other  persons  under  §  1118  of  Title  XI 
of  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(12  U.S.C.  3337).  The  collection  of 
information  also  sets  out  detailed 
procedures  for  such  actions. 

Automated  Data  Collection:  None. 

Description  of  Respondents:  State, 
local  or  tribal  government. 

Estimated  Average  Number  of 
Respondents:  2  respondents. 

Estimated  Average  Number  of 
Responses:  Each  respondent  will  be 
required  to  respond  throughout  the 
single  proceeding  initiated  under  12 
CFR  part  1102,  subpart. 

Estimated  Average  Burden  Hours  Per 
Response:  60  hours  for  each  proceeding. 

Estimated  Annual  Reporting  Burden: 
120  hours. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions 
Examination  Council. 
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Dated:  October  4.  2002. 
Marc  L.  Weinberg, 

Acting  Executive  Director  and  General 

Counsel. 

[FR  Doc.  02-25737  Filed  10-9-02;  8:45  am] 

BaUNG  COOE  STOO-OI-M 


Trans  # 


20020801 1 


20021065 
20021094 


20021096 
20021097 


20021102 

20021103 
20021104 
20021106 


20021058 
20021098 
20021099 
20021107 

20021108 
20021109 

20021115 
20021117 
20021118 

20021121 
20021123 
20021124 


20021 1 1 1 
20021113 
20021116 


20021120 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consimimation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  .antitrust  Division  of  the 
Department  of  justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Acquiring 


Acquired 


Entities 


Transactions  Granted  Early  Terminations— 08/28/2002 


Symmetricom,  Inc 


Datum  Inc  Datum  Inc. 


Transactions  Granted  Early  Terminations— 08/29/2002 


Akzo  Nobel  NV 

Homet>ase  Acquisition,  LLC 


The  Bank  of  New  YorV  Company, 

Inc. 
Veridian  Corporation  


Ferro  Corporation  

McLeodUSA  Incorporated 


Lockwood  Financial  Group  II,  LLC 
Roger  Mody 


Ferro  Corporation 

Consolidated  Market  Response  Inc 
Illinois  Consolidated  Telephone 
Company.  McLeodUSA  Integrated 
Business  Systems.  McLeodUSA 
Public  Services.  Inc  ,  McLeodUSA 
Telecommunications  Services  Inc 

Electronic   Managed  Account  Tech- 
nologies, Inc  ,  LFG.  Inc 

Signal  Corporation.  Signal  Services. 
LLC. 


Transactions  Granted  Early  Terminations— 08/30/2002 


ARAMARK  Corporation i  Premier,  Inc 


Inverness  Medical  Innovations, 

Ascension  Health  

Leucadia  National  Corporation 


Inc 


MedPointe  Inc  

Carondelet  Health  System,  Inc  

Williams     Communications     Group, 
Inc.  (Debtor-in-Possession). 


Premier    Technology    Management 

Inc. 
MedPointe  Healthcare  Inc 
Carondelet  Health  System.  Inc 
Williams     Communications     Group, 

Inc.  (Debtor-in-Possession) 


Transactions  Granted  Early  Terminations— 09/03/2002 


Smurfit-Stone  Container  Corporation  MeadWestvaco  Corporation 

J.P.  Morgan  Chase  &  Co DLJ  Brand  Holdings,  Inc  

Virginia  L  Shaw  Halliburton  Company 

Equilease  Holding  Corp  


Vivendi  Universal.  S.A 


Fremont  Partners  III,  L.P Artal  Group  S.A 

Equilease  Holding  Corp Exelon  Corporation 


Hitachi,  Ltd  Hitachi  Koki  Co..  Ltd  .... 

Intuit,  Inc  Russell  D.  Hobbs.  Ill  .... 

Matlin   Patterson   Global   Opportuni-    Polymer  Group  Inc  

ties  Partners  LP. 

Berkshire  Hathaway  Inc  <  CTB  International  Corp 

El  Paso  Energy  Partners,  LP  \  El  Paso  Corporation 

AMERIGROUP  Corporation  Miguel  B.  Fernandez 


The  Mead  Corporation 

DLJ  Brand  Holdings,  Inc 

Bredero-Shaw,  Inc 

National    Energy   Development 

Sithe  Energies 
NC  Holdings.  Inc 
National    Energy 

Sithe  Energies 
Hitachi  Pnnting  Solutions  Ltd 
Blue  Ocean  Sottware.  Inc 
Polymer  Group  Inc. 


Inc 

Development 
Inc 


Inc 


Inc, 


CTB  International  Corp. 
El  Paso  Corporation 
PHP  Holdings.  Inc. 


Transactions  Granted  Early  Terminations— 09/04/2002 


Fidelity  National  Financial 

Novellus  Systems,  Inc 

Hitachi,  Ltd  


Inc 


Factual  Data  Corporation  .. 

SpeedFam-IPEC,  Inc  

UNISIA  JECS  Corporation 


Factual  Data  Corporation. 
SpeedFam-IPEC.  Inc 
UNISIA  JECS  Corporation 


Transactions  Granted  Early  Terminations— 09/05/2002 


Exel  pic Power  Packaging,  Inc 


Power  Packaging.  Inc 
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Trans  # 


Acquiring 


Acquired 


Entitles 


Transactions  Granted  Early  Terminations— 09/06/2002 


20020644     Aggregate  Industries   PLC 

20020851   I  Archer-Daniels-Midiand  Company 


Wakefield  Matenais  Corporation  Wakefield  Matenals  Corporation. 

Minnesota  Com  Processors.  LLC  Minnesota  Com  Processors,  LLC. 


Transactions  Granted  Early  Terminations— 09/09/2002 


20021101 
20021128 


William  H  Gates  HI    Six  Flags,  Inc 

Scottish  Power  pic ,  Aquila,  Inc 


20021129     Edward  W  Stack., 

20021130     .'. Dex  Holdings  LLC 


Edward  W  Stack    

Qwest  Communications  Intemational 

Inc 

20021136     Code   Hennessy  &  Simmons  IV   LP      LLS  Corp  

20021143      Kaneb  Pipe  Line  Partners   LP    i  Koch  Industnes,  Inc 


Six  Flags.  Inc. 

Aquila  Merchant  Services,  Inc..  Aqui- 
la Storage  and  Transportation, 
LP 

Dick  s  Sporting  Goods,  Inc. 

GPP  LLC.  SGN  LLC, 


20021148     Regent  Communications   inc 


Bnll  Media  Company.  LLC 


LLS  Corp 

Koch  Fertilizer  Storage  and  Terminal 
Company,  Koch  Pipeline  Com- 
pany. LP 

Bnll  Media  Company,  LLC. 


Transactions  Granted  Early  Terminations — 09/10/2002 


T 


20021140     '  Washington  Mutual  Inc 


National  Australia  Bank  Limited 


HomeSide  Lending,  Inc  ,  SR  Invest- 
ment. Inc 


Transactions  Granted  Early  Terminations — 09/12/2002 


20021145 


Green  Equity  investors  III.  L.P 


Phoenix  Scientific,  Inc  Phoenix  Scientific,  Inc. 


Transactions  Granted  Early  Terminations— 09/13/2002 


State  Street  Bank  and  Trust  Com- 
pany 

Conseco   Vanable   Insurance   Com- 
pany 
20021 156     Penn  National  Garning   Inc  Hollywood  Casino  Corporation Hollywood  Casino  Corporation, 


20021131     US   Bancorp       State  Street  Corporation 

20021150     David  Smilow      Conseco,  Inc    


Transactions  Granted  Early  Terminations — 09/16/2002 


20021100    OSl  Systems,  Inc  '  L-3  Communications  Holdings.  Inc    .     PerkinElmer  Detection  System,  Inc. 


Transactions  Granted  Early  Terminations — 09/17/2002 


20021141  '  SPO  Partners  11   L  P  Advent  Software,  Inc 

20021146     Robert  Bosch  Industrietreuhand  KG       Koninklijke  Philips  Electronics  NV 

J \ 


Advent  Software,  Inc, 
Professional   Communication,    Secu- 
rity and  Imaging. 


Transactions  Granted  Early  Terminations — 09/18/2002 


2002 1119 


Paycnex   inc I  Willis  Stem  &  Partners,  LP  !  Advantage  Payroll  Services,  Inc. 


Transactions  Granted  Early  Terminations — 09/19/2002 


20021151  Groupe  Laperriere  &  Verreaull  Inc  Baker  Hughes  Incorporated  Baker  Process.  Inc. 

20021157     Pentair  inc    j  Vivendi  Environment,  S  A     j  Ametek  Filters,  Ltd  .  Plymouth  Prod- 

I  ucts.  Inc 

20021159     La  Grange  Energy   LP      Aquila.    Inc     It  k;a    UtiliCorp    United     AQP     Holdings,     LP,     Aquila    Gas 

I      Inc )  Pipeline   Corporation,    Oasis   Pipe 

I      Line  Company 


Transactions  Granted  Early  Terminations — 09/20/2002 


20021169    MDU  Resources  Group    Inc 


20021170     International  Steel  Group  Inc 

20021171     Kauai  Island  Utility  Co-Op 

20021172    JetBlue  Ainways  Corporation  LiveTV.  LLC      

20021173     Hoosier  Energy  Rural  Electric  Coop-     The  Williams  Companies,  Inc 

erative  inc 


Limestone  Electron  Trust  |  BIV     Generation     Company     LLC, 

[      Brush  Generation  Company  LLC. 
Mesquite  Investors.   LLC,   Morgan 
1      Generation  Company  LLC 
Acme  Metals  Incorporated  Acme  Steel  Company 

Citizens  Communications  Company       Citizens  Communications  Company. 

LiveTV,  LLC 
Williams  Energy  Marketing  &  Trading 


Company 


20021177 


Fremont  Partners  III   L  P  Don  Tyson  SBI  Holdings  Inc.,  SBI  Holdings.  Inc. 


Trans  # 


20021178 


20021122 


20021135 
20021175 


20021164 
20021182 
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Acquiring 


Acquired 


Entities 


Landry's  Restaurants,  Inc  Metro  National  Corporation  Kimberiey    Restaurants,    Ltd     MNC 

I  Restaurant   Properties    L  P     Well 

I  Seasoned.  Inc 


Transactions  Granted  Early  Terminations— 09/23/2002 


Honeywell  Intemational  Inc 


Invesys  pic Invesys  pic. 


Transactions  Granted  Early  Terminations— 09/24/2002 


Cadence  Design  Systems.  Inc ;  Intemational      Business      Machines    International      Business      Machines 

Corporation.  Corporation 

MAAX  Inc  Aker  Plastics  Company.  Inc  Aker  Plastics  Company   Inc. 


Transactions  Granted  Early  Terminations— 09/25/2002 


Yves  Barrette 

G&K  Services,  Inc 


Ronald  D.  Enwin  Erwin  Industnes  LLC 

Russell  Waggoner,  Jr Rental  Uniform  Company  inc  Rent- 
al Uniform  Sep>/ice  of  Somset  Ken- 
tucky. Inc. 


Transactions  Granted  Early  Terminations— 09/26/2002 


20021 


133  Toshiba  Corporation  Mitsubishi  Electnc  Corporation Mitsubishi  Electric  Corporation^ 


Transactions  Granted  Early  Terminations— 09/27/2002 


20021154 

20021167 
20021168 
20021174 
20021179 

20021186 


Gencorp  Inc General  Dynamics  Corporation 


General  Dynamics  OTS  lAerospace), 
Inc 

Waste  Connections  Inc  Allied  Waste  Industries.  Inc Allied  Waste  Industries  inc 

RF  Micro  Devices,  Inc Carlyle  Partners  III.  LP  Jazz  Semiconductor  Inc 

General  Electric  Company  Advanced  Ceramics  Corporation  Advanced  Ceramics  Corporation 

Newco    a  to-be-formed  Luxembourg     Vivendi  Universal,  S.A  Houghton   Mitflm   Company    Vvend 


SARL 


Universal  Publishing  S  A 


Groupe  Editions  Holding  I,  SARL  Vivendi  Universal,  S.A Houghton  Mifflin  Company 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Hallman, 
Contact  Representative.  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington.  DC  20580.  (202)  326- 
3100. 

Bv  direction  of  the  Commission. 
Donald  S.  Clack, 
Sccretan,'. 
|FR  Doc.  02-25758  Filed  10-9-02;  8:45  am) 

BILUNG  CODE  6750-01 -M 


FEDERAL  TRADE  COMMISSION 

[File  No.  022  3005] 

The  National  Research  Center  for 
College  and  University  Admissions, 
Inc.,  and  Don  M.  Munce;  and  American 
Student  List,  LLC;  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 


SUMMARY:  The  consent  agreements  in 
the  two  matters  settle  alleged  violations 
of  federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 


draft  complaint  that  accompanies  both 
consent  agreements  and  the  terms  of  the 
consent  orders — embodied  in  the 
consent  agreements— that  would  settle 
these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  31.  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretar>-.  Room  159-H.  600 
Pennsvlvania  Avenue,  N\V.. 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov.  as 
prescribed  below, 

FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  Rich  or  Laura  Mazzarella.  FTC. 
Bureau  of  Consumer  Protection.  600 
Pennsvlvania  Avenue.  NW.. 
Washington.  DC  20580.  (202)  326-2148. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46(f).  and  section  2.34  of  the 
Commission's  Rules  of  Practice.  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreements 
containing  consent  orders  to  cease  and 
desist,  having  have  been  field  with  the 
accepted,  subject  to  final  approval,  by 
the  Commission,  have  been  placed  on 
the  public  record  for  a  period  of  thirty 


(30)  days.  The  following  .-Xnaly.sis  tn  .^id 
Public  Comment  describes  tht>  torms  uf 
the  consent  agreements,  and  the 
allegations  in  the  complaint,  .An 
electronic  copy  of  the  full  text  of  th^ 
consent  agreements  packages  can  be 
obtained  from  the  FTC  Home  Page  (for 
October  2.  2002).  on  the  World  Wide 
Web,  at  ■■http://w\\'iv,ftc.oov/os/2002/ 
10index.htm.  "  A  paper  copy  can  be 
obtained  from  the  FTC  Publ'ir  Reference 
Room.  Room  130-H.  600  Pennsvlvania 
Avenue.  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  32H- 
2222. 

Public  comments  are  invited,  and  mav 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
158-H.  600  Pennsylvania  .Avenue.  NW..' 
Washington.  DC  20580,  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential.  "  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format.  WordPerfect,  or  Microsoft 
Word)  as  part  of  our  as  an  attachment 
to  email  messages  directed  to  the 
following  email  box: 
consentagreement@ftc.gov.  Such 
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comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice.  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Orders 
To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  agreements,  subject  to  final 
approval,  to  (1)  a  proposed  consent 
order  from  the  National  Research  Center 
for  College  and  Universitv  Admissions. 
Inc  CNRCCUA')  and  its  officer  Dun  M 
Munce  (  "Munce").  and  (2)  a  proposed 
consent  order  from  American  Student 
List,  LLC  C'ASL").  The  proposed  orders 
are  substantivelv  identical.  NRCCUA  is 
a  student  survev  company  that  supplies 
student  data  to  colleges  and  universities 
and  other  entities  for  recruitment  and 
marketing  purposes.  ASL  is  a 
commercial  list  broker  that  supplies 
names  for  youth  marketing  campaigns. 

The  proposed  consent  orders  havt" 
been  placed  on  the  public  record  for 
thirty  (30)  davs  for  receipt  of  c:omments 
by  interested  persons,  (lomments 
received  during  this  period  will  become 
part  of  the  public  record.  After  thirty 
(30)  days,  the  Commission  will  again 
review  the  agreements  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  and  take  other  appropriate 
action  or  make  final  the  agreements' 
proposed  orders. 

This  matter  concerns  representations 
made  about  how  detailed,  personal 
information  collected  from  high  school 
students  through  a  survey  would  be 
used,  and  how  the  sur\ey  is  funded. 
The  proposed  respondents  distribute  a 
survey  to  high  school  teachers  and 
guidance  counselors  with  the  request 
that  they  have  their  students  complete 
the  survey  The  sur\'ey  collects  from 
students  personal  information  including 
name,  address,  age,  race,  religious 
affiliation,  and  academic,  career,  and 
athletic  interests.  NRCCl'.-\  and  Munce 
then  Market  personal  information 
collected  through  the  sur\'ey  primarilv 
to  colleges  and  universities,  which  use 
the  informatiim  to  target  high  school 
students  for  recruitment  purposes. 
NRCCUA  also  provides  survey 
information  to  ASL.  ASL  uses  survey 
information  to  create  lists  of  college- 
bound  students  that  it  sells  to 
commercial  entities  for  use  in 
marketing.  Such  entities  include,  but  are 
not  limited  to.  consumer  products 
manufacturers,  credit  card  companies, 
direct  marketers,  list  brokers,  database 
marketing  companies,  and  advertising 
agencies. 


The  Commission's  complaint  charges 
that  the  proposed  respondents  falsely 
represented  that  information  collection 
from  high  school  students  through  the 
survey  is  shared  only  with  colleges, 
universities,  and  other  entities 
providing  education-related  services 
when,  in  fact,  such  information  is  also 
shared  with  commercial  entities  for 
marketing  purposes.  The  complaint  also 
alleges  that  the  proposed  respondents 
falselv  represented  that  the  survey  is 
funded  solely  by  educational 
institutions  when,  in  fact,  the  sur\'ey 
also  receives  substantial  funding  from 
ASL,  a  commercial  entity. 

Part  I  of  the  consent  orders  prohibits 
the  proposed  respondents,  in 
connection  with  the  collection  of 
personally  identifiable  information  from 
an  individual,  from  misrepresenting  (1) 
how  such  information  is  collected  or 
will  be  used  or  disclosed,  or  (2)  how  the 
collection  of  such  information  is 
funded  Part  II  of  the  orders  prohibits 
the  proposed  respondents,  in 
connection  with  the  collection  of 
personallv  identifiable  information  from 
students  for  any  "noneducational- 
related  marketing  purpose,  "  from  using 
or  disclosing  such  information  unless 
they  disclose  ( 1 )  the  existence  and 
nature  of  such  noneducational-related 
marketing  purpose,  and  (2)  the  types  or 
categories  of  any  entities  to  which  the 
information  will  be  disclosed. 

The  proposed  orders  define 
"nimeducational-related  marketing 
purpose  "  to  mean  for  the  purpose  of 
marketing  products  or  services,  or 
selling  personally  identifiable 
information  from  or  about  an  individual 
for  use  in  marketing  products  or 
services  to  individuals.  The  definition 
specifically  excludes  the  use  of  personal 
information  in  connection  with  certain 
activities  determined  to  be  "educational 
products  or  services"  under  the  recentlv 
enacted  No  Child  Left  Behind  Act, 
namely  (a)  colk^ge  or  postsecondary 
education  recruitment,  or  military 
recruitment:  (b)  book  clubs,  magazines, 
and  programs  providing  access  to  low- 
cost  literary  products;  (c)  curriculum 
and  instructional  materials  used  bv 
elementarv'  schools  and  secondarv 
schools:  (d)  student  recognition 
programs:  or  (e)  any  other  activity 
expressly  determined  under  the  No 
Child  Left  Behind  Act  or  its 
implementing  regulations  to  be  an 
"educational  product  or  service."  In 
addition,  the  proposed  orders  provide 
that  when  determining  whether  any 
specific  activity  is  an  "educational 
product  or  service,  "  any  official, 
written,  publicly-disseminated 
interpretation  by  the  Department  of 


Education  regarding  such  activity  shall 
be  controlling. 

Part  III  of  the  orders  prohibits  the 
proposed  respondents  from  using  or 
disclosing  for  any  noneducational- 
related  marketing  purpose  any 
personallv  identifiable  information  that 
was  collected  through  surveys 
distributed  prior  to  the  date  of  service 
of  the  orders.  In  addition  to  the 
educational  purposes  excepted  from  the 
definition  of  "noneducational-related 
marketing  purpose,"  Part  III  also 
permits  the  proposed  respondents  to  use 
such  information  for  the  purpose  of  (a) 
job  recruitment,  (b)  the  provision  of 
student  loans,  or  (c)  the  provision  of 
standardized  test  preparation  services. 

The  remainder  of  the  proposed  orders 
contains  standard  requirements  that  the 
proposed  respondents  maintain  copies 
of  privacy  statements  and  other 
documents  relating  to  the  collection,  use 
or  disclosure  of  personally  identifiable 
information:  distribute  copies  of  the 
orders  to  certain  company  officials  and 
employees;  notify  the  Commission  of 
any  change  in  the  corporation  that  may 
affect  compliance  obligations  under  the 
order,  and  file  one  or  more  reports 
detailing  their  compliance  with  the 
orders.  Part  VIII  of  the  proposed  orders 
is  a  provision  whereby  the  orders, 
absent  certain  circumstances,  terminate 
twenty  years  from  the  date  of  issuance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modif\'  in  any  way  their  terms. 

These  proposed  orders,  if  issued  in 
final  form,  will  resolve  the  claims 
alleged  in  the  complaint  against  the 
named  respondents.  It  is  not  the 
Commission's  intent  that  acceptance  of 
these  consent  agreements  and  issuance 
of  final  decisions  and  orders  will  release 
any  claims  against  any  unnamed 
persons  or  entities  associated  with  the 
conduct  described  in  the  complaint. 

Bv  dirw  tion  of  the  t'omniission. 
Donald  S.  Clark. 
St'iTetar\\ 
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summary:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  28,  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary.  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20580.  Conunents  filed 
in  electronic  form  should  be  directed  to: 
consentagTeement@ftc.gov,  as 
prescribed  below, 

FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  Johnson,  FTC,  Bureau  of 
Competition.  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
2712. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  section  2.34  of  the 
Conmiission's  Rules  of  Practice,  16  CFR 
2,34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Conunent  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
September  27,  2002),  on  the  World 
Wide  Web,  at  "http://www.ftc.gov/os/ 
2002/09/index.htm."  A  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
DC  20580.  If  a  comment  contains 
nonpublic  information,  it  must  be  filed 
in  paper  form,  and  the  first  page  of  the 
document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 


Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  conunents  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

/.  Introduction 

The  Federal  Trade  Commission 
("Commission"  or  "FTC")  has  issued  a 
copiplaint  ("Complaint")  alleging  that 
the  proposed  merger  of  Shell  Oil 
Company  ("Shell")  and  Pennzoil- 
Quaker  State  Company  ("Pennzoil") 
(collectively  "Respondents")  would 
violate  section  7  of  the  Clayton  Act.  as 
amended,  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45,  and  has  entered 
into  an  agreement  containing  consent 
orders  ("Agreement  Containing  Consent 
Orders")  pursuant  to  which 
Respondents  agree  to  be  bound  by  a 
proposed  consent  order  that  requires 
divestitiu-e  of  certain  assets  ("Proposed 
Consent  Order")  and  a  hold  separate 
order  that  requires  Respondents  to  hold 
separate  and  maintain  certain  assets 
pending  divestiture  ("Hold  Separate 
Order").  The  Proposed  Consent  Order 
remedies  the  likely  anticompetitive 
effects  arising  from  Respondents' 
proposed  merger,  as  alleged  in  the 
Complaint,  and  the  Hold  Separate  Order 
preserves  competition  pending 
divestitvire. 

//.  Description  of  the  Parties  and  the 
Transaction 

Shell  Oil  Company,  headquartered  in 
Houston,  Texas,  is  the  United  States 
operating  entity  for  the  Royal  Dutch/ 
Shell  Group  of  Companies  (collectively 
referred  to  as  "Shell"),  Shell  is  engaged 
in  virtually  all  aspects  of  the  energy 
business,  including  exploration, 
production,  refining,  transportation, 
distribution,  and  marketing.  As  part  of 
the  relief  ordered  by  the  Commission  in 
Chevron/Texaco.  Docket  C-4923  (Jan.  2. 
2002),  Texaco  divested  its  interest  in 
Equilon  Enterprises  LLC  to  Shell  and  its 
interest  in  Motiva  Enterprises  LLC  to 
Shell  and  Saudi  Refining  Company. 
Equilon  and  Motiva  are  engaged  in  the 
production,  distribution  and  marketing 
of  refined  products,  including  base  oil, 
gasoline,  diesel  fuel,  and  other  products. 
During  fiscal  year  2001,  Shell  had 
worldwide  revenues  of  approximately 
$135.2  billion  and  net  income  of 
approximately  $10.9  billion. 


Pennzoil,  headquartered  in  Houston. 
Texas,  is  engaged  in  the  business  of 
manufacturing  and  marketing 
lubricants,  car  care  products,  base  oils. 
branded  and  imbranded  motor  oils, 
transmission  fluids,  gear  lubricants, 
greases,  automotive  polishes, 
automotive  chemicals,  other  automotive 
products,  and  specialty  industrial 
products.  Pennzoil  manufactures  and 
markets  conventional  and  synthetic 
motor  oils  primarily  under  the  Pennzoil 
and  Quaker  State  brands.  Pennzoil  is 
also  engaged  in  the  franchising, 
ownership  and  operation  of  quick  lube 
oil  change  centers  under  the  Jiff>-  Lube 
name.  Dining  fiscal  year  2001.  Pennzoil 
had  worldwide  revenues  of 
approximately  $2.3  billion. 

Pennzoil  has  a  50/50  joint  venture 
with  Conoco  Inc.  called  Excel  Paralubes 
that  operates  a  base  oil  refinery  located 
in  Westlake,  Louisiana,  adjacent  to 
Conoco's  petroleum  products  refinery  at 
Lake  Charles,  Louisiana.  Pennzoil 
obtains  a  substantial  portion  of  its  base 
oil  requirements  from  its  interest  in 
Excel  Paralubes.  Pennzoil  also  has  a  10- 
year  base  oil  supply  agreement  with 
Exxon  Mobil  Corporation,  which 
became  effective  August  1,  2000,  as  a 
result  of  the  Commission's  order  in 
Exxon/Mobil,  Docket  C-3907  (Jan.  26. 
2001).  Pursuant  to  that  agreement, 
Pennzoil  is  entitled  to  obtain  up  to 
6,500  barrels  per  day  of  base  oil  from 
ExxonMobil,  in  grades  and  quantities 
that  are  proportionate  to  ExxonMobil's 
Gulf  Coast  base  oil  production.  Part  of 
this  volume  consists  of  Group  II 
paraffinic  base  oil.  which  is  the  relevant 
market  alleged  in  the  Complaint. 

Pvirsuant  to  an  agreement  and  plan  of 
merger  dated  March  25,  2002,  Shell 
intends  to  acquire  all  of  the  outstanding 
voting  securities  of  Pennzoil.  The 
transaction  is  structured  such  that  Shell 
ND,  a  wholly-owned  subsidiary-  of  Shell, 
will  acquire  the  Pennzoil  shares  and 
then  be  merged  into  Pennzoil.  with 
Pennzoil  surviving  as  a  wholly-owned 
subsidiar>'  of  Shell.  Each  outstanding 
common  share  of  Pennzoil  will  be 
converted  into  the  right  to  receive  S22 
in  cash. 

///.  The  Complaint 

The  Complaint  alleges  that  the  merger 
of  Shell  and  Pennzoil  would  violate 
section  7  of  the  Cla>'ton  Act,  as 
amended,  15  U.S.C.  18.  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C  45,  by  substantially 
lessening  competition  in  the  refining 
and  marketing  of  Group  II  paraffinic 
base  oil  in  the  United  States  and 
Canada.  To  remedy  the  alleged 
anticompetitive  effects  of  the  merger, 
the  Proposed  Order  requires 
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Respondents  to  divest  Pennzoil's  50% 
interest  in  Excel  Paralubes.  which 
represents  Pennzoil's  only  base  oil 
ownership  position.  Respondents  also 
have  agreed  to  freeze  at  approximately 
current  levels  Pennzoil's  right  to  obtain 
Group  II  base  oil  supply  under  the 
contract  with  Exxon  Mobil  that  was 
obtained  as  part  of  the  relief  in  the 
Exxon/Mobil  merger  proceeding. 

Shell  and  Pennzoil  are  competitors  in 
the  refining  and  marketing  of  Group  11 
paraffinic  base  oil  in  a  geographic 
market  that  consists  of  the  United  States 
and  Canada.  The  refining  and  marketing 
of  Group  II  paraffinic  base  oil  in  this 
market  would  be  highly  concentrated  as 
a  result  of  the  merger.  Following  the 
proposed  merger.  Shell  would  control  at 
least  39%  of  Group  II  refining  capacity 
in  the  United  States  and  Canada. 
Overall  market  concentration,  as 
measured  by  the  Herfindahl- 
Hirschmann  Index  (HHI).  would 
increase  bv  more  than  700  points  to  a 
level  in  excess  of  2,300. 

The  refining  and  marketing  of  Group 
II  paraffinic  base  oil  is  a  relevant  line  of 
commerce  (i  e  .  product  market). 
Paraffinic  base  oil  is  a  refined  petroleum 
product  that  is  the  principal  component, 
or  "basestock.  "  of  finished  lubricants 
used  for  a  variety  of  applications, 
including  passenger  car  motor  oil,  heas-y 
dutv  engine  oil.  automatic  transmission 
fluid,  and  other  lubricant  products  In 
the  Exxon/Mobil  investigation,  the 
Commission  concluded  that  paraffinic 
base  oil  constitutes  a  relevant  market. 

Developments  in  the  industry  since 
the  ExxonMobil  merger  indicate  that  a 
market  consisting  of  Group  II  paraffinic 
base  oils  has  evolved.  The  American 
Petroleum  Institute  divides  paraffinic 
base  oil  into  three  groups  (Groups  I.  II 
and  III)  based  on  differences  in  sulfur 
content,  saturates  level,  and  viscosity 
index.  Group  II  paraffinic  base  oil  has 
less  than  0.03%  sulfur  by  weight,  more 
than  90%  saturates  by  weight,  and  a 
viscositv  index  ranging  from  80  to  120. 
Group  II  base  oil  is  needed  in  order  to 
meet  current  performance  standards  for 
lighter-viscositv  motor  oil  formulations 
(such  as  5\V-26  and  5\V-J0).  as  well  as 
requirements  for  other  lubricants.  As 
new  performance  standards  are  adopted, 
there  will  be  even  greater  demand  for 
Group  II  base  oil  for  the  production  of 
motor  oil  and  other  lubricants.  If  the 
price  of  Group  II  base  oil  were  to 
increase  hv  .5-10%.  blenders  of  motor 
oil  and  other  lubricants  would  not 
substitute  to  other  bases  stocks  in 
sufficient  quantities  to  prevent  the 
increase 

The  Complaint  alleges  that  the 
proposed  transaction  would  lessen 
competition  in  a  geographic  market 


consisting  of  the  United  States  and 
Canada.  There  is  little  Group  II 
production  outside  of  the  Untied  States 
and  Canada.  Further,  imports  of  Group 
11  base  oil  would  be  subject  to 
significant  freight  penalties  and  would 
not  be  competitive  with  production  in 
the  United  States  and  Canada.  If  the 
price  of  Group  II  base  oil  in  the  United 
States  and  Canada  were  to  increase  by 
5-10%,  blenders  of  motor  oil  and  other 
lubricants  would  not  switch  to  sources 
of  supplv  outside  the  Untied  States  and 
Canada  in  sufficient  quantities  to 
prevent  the  increase. 

There  are  few  significant  producers  of 
Group  II  base  oil  in  the  Untied  States 
and  Canada.  The  proposed  merger 
would  eliminate  Pennzoil  as  a  major 
competitor,  and  would  combine  Shell, 
the  market  leader,  into  a  close 
partnership  with  Conoco,  another 
leading  producer.  As  a  result  of  the 
proposed  merger.  Shell  would  control  at 
least  39%  of  Group  II  refining  capacity 
in  the  United  States  and  Canada,  and 
concentration  in  the  relevant  market  as 
measured  bv  the  Herfindahl- 
Hirschmann  Index  would  increase  by 
more  than  700  points  to  a  level  in  excess 
of  2,300 

Entrv  into  the  relevant  market  is 
difficult  and  would  not  be  timely,  likely 
or  sufficient  to  prevent  the 
anticompetitive  effects  that  are  likely  to 
result  from  the  proposed  merger. 
Constructing  a  new  refinery  or 
converting  an  existing  Group  I  refinery 
to  make  Group  II  base  oil  would  require 
substantial  investment,  would  be 
subject  to  significant  regulatory 
obstacles,  and  would  take  several  years 
to  accomplish.  As  a  result,  new  entry 
would  not  be  able  to  prevent  a  5-10% 
increase  in  (iroup  II  base  oil  prices. 

The  Complaint  charges  that  the 
proposed  merger,  absent  relief  is  likely 
to  substantially  lessen  competition  and 
lead  to  higher  prices  of  Group  II 
paraffinic  base  oil.  by  eliminating  direct 
competition  between  Shell  and 
Pennzoil,  by  increasing  the  likelihood 
that  the  combined  Shell/Pennzoil  will 
unilaterally  exercise  market  power,  and 
bv  increasing  the  likelihood  of  collusion 
or  coordinated  interaction  among 
competitors  in  the  refining  and 
marketing  of  Group  II  paraffinic  base  oil. 

To  remedy  the  likely  competitive 
harm,  the  Proposed  Order  requires 
Respondents  to  Divest  Pennzoil's 
interest  in  Excel  paralubes  and  to  freeze 
Pennzoil's  ability  to  obtain  additional 
Group  II  supply  under  the  agreement 
with  Exxon^lobil.  This  relief  will 
effectivelv  remedy  any  anticompetitive 
effects  that  would  be  expected  to  arise 
from  this  transaction. 


A'.  Resolution  of  the  Competitive 
Concerns 

The  Commission  has  provisionally 
entered  into  an  Agreement  Containing 
Consent  Orders  with  Shell  and  Pennzoil 
in  the  settlement  of  the  Complaint.  The 
Agreement  Containing  Consent  Orders 
contemplates  that  the  Commission 
would  issue  the  Complaint  and  enter 
the  Proposed  Order  and  the  Hold 
Separate  Order  for  the  divestiture  of 
certain  assets  described  below. 

In  order  to  remedy  the 
anticompetitive  effects  that  have  been 
identified.  Respondents  have  agreed  to 
divest  Pennzoil's  50%  interest  in  Excel 
Paralubes,  and  to  freeze  Pennzoil's  right 
to  obtain  additional  Group  II  supply 
under  the  contract  with  ExxonMobil  at 
approximately  current  levels.  If  the 
required  divestiture  has  not  been 
accomplished  within  the  required  time, 
then  Respondents  are  required  to 
transfer  Pennzoil's  interest  in  Excel 
paralubes  to  a  trustee,  who  will  have  the 
responsibility  of  accomplishing  the 
required  divestiture. 

Paragraph  II.A.  of  the  Proposed  Order 
requires  Respondents  to  divest 
Pennzoil's  interest  in  Excel  Paralubes,  at 
no  minimum  price,  within  twelve 
months  after  executing  the  Order,  to  an 
acquirer  that  receives  the  prior  approval 
of  the  Commission. 

Paragraph  II. B.  requires  Respondents 
to  negotiate  with  the  acquirer,  at  the 
acquirer's  option,  a  supply  agreement 
for  Respondents  to  purchase  Group  II 
base  oil.  Such  agreement  may  not 
exceed  one  year,  may  not  contain 
renewal  or  evergreen  rights,  and  is 
subject  to  prior  approval  by  the 
Commission.  Paragraph  II. C.  provides 
that,  prior  to  the  effective  date  of 
divestiture.  Respondents  may  not  enter 
into  any  agreement  to  purchase  Group  II 
base  oil  from  the  acquirer  other  than  one 
made  pursuant  to  Paragraph  II. B. 

Paragraph  II. D.  of  the  Proposed  Order 
explicitly  provides  that  Respondents 
may  not  divest  the  Pennzoil  Excel 
Paralubes  Interest  to  Conoco,  and  must 
enforce  a  letter  agreement  with  Conoco 
relating  to  Excel  Paralubes.  Conoco 
already  has  a  significant  share  of  the 
Group  II  market,  and  the  addition  of 
Pennzoil's  share  of  Excel  Paralubes 
would  result  in  a  significant  increase  in 
concentration.  In  addition,  under  the 
[oint  Venture  Agreement  forming  the 
Excel  Paralubes  partnership.  Conoco 
may,  under  certain  circumstances,  have 
a  right  of  first  refusal  or  a  first  option 
to  purchase  Pennzoil's  interest  in  Excel 
Paralubes.  Conoco  has  centered  into  an 
agreement  with  Respondents  dealing 
with  its  waiver  of  such  rights,  and 
consenting  to  the  assigiunent  of  a 
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supply  agreement  pursuant  to  which  • 
Pennzoil  purchases  base  oil  from  Excel 
Paralubes. 

Paragraph  III  limits  Respondents'  use 
of  their  rights  to  pvuchase  Group  II  base 
oil  from  ExxonMobil  under  the 
ExxonMobil/Peimzoil  Base  Oil 
Agreement.  That  agreement  allows 
Pennzoil  to  obtain  base  oil  from 
ExxonMobil  in  the  proportionate  types 
and  amounts  corresponding  to 
production  at  designated  ExxonMobil 
refineries.  Pennzoil  currently  is  taking 
approximately  1,500  barrels  per  day  of 
Group  n  under  this  contract.  Any 
significant  increase  in  that  amount 
could  imduly  increase  concentration. 
Accordingly,  Paragraph  III  prevents 
Respondents  from  increasing  their  share 
of  the  market  for  Group  n  Base  Oil 
through  additional  supply  under  this 
agreement. 

If  Respondents  have  not 
accomplished  the  divestiture  within  the 
required  time  period,  Paragraph  IV 
provides  that  the  Commission  may 
appoint  a  trustee  to  divest  the  Pennzoil 
Excel  Paralubes  Interest,  at  no  minimum 
price,  to  a  buyer  approved  by  the 
Commission.  The  trustees  will  have  the 
exclusive  power  and  authority  to 
accomplish  the  divestiture  within 
twelve  months,  subject  to  any  necessary 
extensions  by  the  Commission. 
Paragraph  IV.C.5  requires  that  the 
trustee  will  have  access  to  information 
related  to  Atlas  and  Excel  Paralubes  as 
necessary  to  fulfill  his  or  her 
obligations.  (Atlas  is  the  wholly-owned 
subsidiary  of  Pennzoil  that  holds 
Peruizoil's  interest  in  the  Excel 
Paralubes  partnership.)  The  trustee  shall 
use  his  or  her  best  efforts  to  negotiate 
the  most  favorable  price  and  terms  for 
the  divestiture,  subject  to  the 
Respondents'  absolute  and 
unconditional  obligation  to  divest 
expeditiously  at  no  minimum  price.  If 
the  trustee  receives  more  than  one  bona 
fide  offer  from  entities  approved  by  the 
Commission,  the  trustee  will  divest  to 
the  party  selected  by  the  Respondents. 

Other  provisions  of  Paragraph  IV.C. 
generally  provide  that  Respondents  are 
responsible  for  management  expenses 
incurred  by  the  trustee,  that  the  trustee 
has  authority  to  employ  other  persons 


necessary  to  carry  out  his  or  her  duties 
and  responsibilities,  and  that 
Respondents  indemnify  and  hold  the 
trustee  harmless  against  any  liabilities 
or  expenses  arising  out  of  or  in 
cormection  with,  performance  of  the 
trustee's  duties.  Respondents  may 
require  the  trustee  to  sign  a  customary 
confidentiality  agreement,  provided  that 
such  agreement  may  not  restrict  the 
trustee  from  providing  any  information 
to  the  Commission. 

Paragraphs  V-VIII  of  the  Proposed 
Order  contain  certain  general 
provisions.  Pursuant  to  Paragraph  V. 
Respondents  are  required  to  provide  the 
Conmiission  with  a  report  of 
compliance  with  the  Proposed  Order 
every  thirty  days  until  the  divestiture  is 
completed  and  annually  for  nine  years 
after  the  first  year  the  Order  becomes 
final.  Paragraph  VI  provides  for 
notification  to  the  Commission  in  the 
event  of  any  corporate  changes  in  the 
Respondents.  Paragraph  VII  requires 
that  Respondents  provide  the 
Commission  with  access  to  their 
facilities  and  employees  for  the 
purposes  of  determining  or  securing 
compliance  with  the  Proposed  Order. 
Finally.  Paragraph  VIII  terminates  the 
Order  ten  years  from  the  date  it  becomes 
final. 

V.  Opportunity'  for  Public  Comment 

The  Proposed  Order  has  been  placed 
on  the  public  record  for  thirty  (30)  days 
for  receipt  of  comments  by  interested 
persons.  The  Commission,  pursuant  to  a 
change  in  its  Rules  of  Practice,  has  also 
issued  its  Complaint  in  this  matter,  as 
well  as  the  Hold  Separate  Order. 
Comments  received  during  this  thirty 
day  comment  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days. 
the  Commission  will  again  review  the 
Proposed  Order  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  Proposed 
Order  or  make  final  the  agreement's 
Proposed  Order. 

By  accepting  the  Proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
Complaint  will  be  resolved.  The 
purpose  of  this  analysis  is  to  invite 

Burden  Information 


public  comment  on  the  Proposed  Order, 
including  the  proposed  divestiture,  and 
to  aid  the  Commission  in  its 
determination  of  whether  it  should 
make  final  the  Proposed  Order 
contained  in  the  agreement.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  Proposed 
Order,  nor  is  it  intended  to  modify-  the 
terms  of  the  Proposed  Order  in  any  way. 

Bv  direction  of  the  Commission. 
Donald  S.  Clark, 
Sfcretan, 

!FR  Doc.  02-2.5756  Filed  10-9-02;  8;45  am) 
BILUNG  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Ser\'ices.  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Cash  and  Counseling 
Demonstration:  Additional  Sur\-ey 
Instruments — 0990-0232 — Extension— 
The  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  (ASPE)  in 
partnership  with  the  Robert  Wood 
Johnson  Foundation,  is  evaluating  a 
demonstration  project  of  the  Cash  and 
Counseling  consumer  directed  care 
model.  A  controlled  experimental 
design  methodology  is  being  used  to  test 
the  effects  of  the  experimental 
intervention;  cash  payments  in  lieu  of 
arranged  services  for  Medicaid  covered 
beneficiaries.  This  portion  of  the 
evaluation  consists  of  four  non-client 
surveys. 

Respondents:  Individuals  or 
households.  For-profit,  non-profit 
institutions. 


Instrument 


Infomnal  Caregiver  

Paid  Workers  

Consultant  Survey  (complete) 
Ethnographic  Study  

Total 


Numtjer  of 
respondents 

Burden  per 
response 

Total  burden 
hours 

741 

.38 

.5 

0     ■ 
10 

282 

391 

0 

25 

196 

0 

25 

1  157 

503 
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OMB  Desk  Offict^r  Allison  Herron 
Evdt. 

Copies  of  the  information  collection 
pdc  kages  listed  above  can  be  obtained 
in  cdllinu  the  (3S  Reports  Tlearanf  e 
Ufficer  on  (202)  69(J-62()7   Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  QMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branc  h.  Office  of  Management  and 
Bu(iget.  New  Executive  Office  Building. 
Room  10235.  72.5  17th  Street.  N'W  . 
Washington.  DC  20503. 

(iomments  may  also  be  sent  to 
Cvnthia  .^gens  Bauer.  OS  Reports 
Clearance  (Officer.  Room  503H. 
Humphrev  Budding.  200  Independence 
Avenue.  SW..  Washington.  DC  20201 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  October  1.2002. 
Kerr\'  Weems. 

Dvputv  A^bistant  Secretary:  Budget. 

(FR  Dot .  02-25840  Filed  10-9-02;  8:45  am] 

BILLING  CODE  41S4-05-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-01-03] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Onters  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 


information  collection  requests  under 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  (IDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  C;D(^,  Desk  Officer.  Human 
Resources  and  Housing  Branch.  New- 
Executive  Office  Building,  Room  10235, 
Washingtcm.  DC  20503.  Written 
comments  should  be  received  within  30 
davs  of  this  notice. 

Proposed  Project 

National  Hospital  Discharge  Survey — 
(OMB  No.  0920-0212)— National  Center 
for  Health  Statistics  (NCHS).  Centers  for 
Disease  Control  and  Prevention  (CDC) 
proposed  to  conduct  a  special  study  to 
evaluate  e.xpanding  pharmaceutical  data 
in  the  National  Health  Care  Survey.  This 
studv  is  a  preliminarv  investigation  of 
methodological  procedures  to  collect 
information  on  drugs  for  inpatients  as 
part  of  the  National  Hospital  Discharge 
Survey  (NHDS).  The  National  Health 
Care  Survey  currently  collects  data  on 
drugs  prescribed  during  patient  visits  to 
phvsicians'  offices  and  to  emergency 
and  outpatient  departments  through  the 
National  Ambulatory  Medical  Care 
Survev  and  the  National  Hospital 
Ambulatory  Medical  Care  Survey.  The 
purpose  of  this  special  study  is  to 
conduct  and  evaluate  a  field  test  of 
preliminarv  data  collection  methods 
using  medical  records  as  the  source  for 
abstracting  names  of  drugs  administered 
to  a  sample  of  hospital  inpatients.  It  is 
anticipated  that  the  results  of  this 


special  study  will  provide  essential 
information  regarding:  the  amount  of 
time  and  medical  sophistication 
required  for  staff  to  find  and  abstract 
drug  data  in  the  medical  record:  the  cost 
of  collecting  these  data  as  part  of  the 
NHDS:  potential  problems  to  be 
anticipated  in  conducting  a  national 
survey  which  potentially  requires  the 
participation  of  a  large  number  of 
hospitals:  and,  what  the  next  steps 
should  be  to  evaluate  the  possibility  of 
adding  drug  data  to  the  NHDS.  The  field 
test  for  this  special  study  will  include 
a  sample  of  approximately  50  hospitals 
which  are  not  currently  participating  in 
the  NHDS.  Data  collection  will  include 
20  discharges  sampled  from  one  month 
from  each  participating  hospital.  The 
data  items  to  be  abstracted  are  all  of  the 
NHDS  items  in  addition  to  listing  the 
narrative  description  of  all  drugs 
administered  during  the  sampled 
inpatient  stay.  It  is  anticipated  that  only 
half  of  the  hospitals  which  participate 
in  the  special  study  will  conduct  their 
own  abstracting  ("Primary  procedure") 
and  that  contractor  staff  will  perform 
the  abstracting  ("Alternate  procedure") 
in  the  other  25  hospitals.  The  total 
annual  burden  for  this  data  collection  is 
367  hours. 


Form 


Numt)er  of 
respondents 


Number  of 
responses/re- 
spondent 


Average 
burden/re- 
sponse 
(in  hours) 


Medical  Record  Abstract— Primarv  Procedure  Hospital 
Medical  Record  Abstract— Alternate  Procedure  Hospital 
Induction  Form 
Transmittal  Form 


25 
25 
50 

50 


20 
20 

1 

1 


30/60 

1/60 

2 

10/60 


Dated  October  2.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
(PR  Doc.  02-25716  Filed  10-9-02;  8:45  ami 

BILLING  COOe  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02219] 

Cooperative  Agreement  for  the 
Development  and  Support  of  Core 
Public  Health  Functions  Related  to 
Injury  Prevention  and  Control;  Notice 
of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 


of  fiscal  year  (FY)  2002  funds  for  a 
cooperative  agreement  program  for  the 
Development  and  Support  of  Core 
Public  Health  Functions  Related  to 
Injurv  Prevention  and  Control. 

The  purpose  of  the  program  is  to 
assist  the  State  and  Territorial  Injury 
Prevention  Directors'  Association 
(STIPDA)  to  determine  and  respond  to 
the  training,  information,  education, 
research,  surveillance,  program 
implementation,  and  evaluation  needs 
required  to  build  or  expand  injury 
prevention  and  control  capacity  at  the 
State  and  territorial  level.  This  program 
addresses  the  "Healthy  People  2010" 
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focus  areas  of  Injury  and  Violence 
Prevention. 

B.  Eligible  Applicant 

Assistance  is  provided  only  to 
(STIPDA).  No  oUier  applications  were 
solicited. 

Eligibility  is  limited  to  STIPDA 
because  of  its  unique  relationship  with 
State  public  health  injury  programs  and 
with  State  public  health  officers. 
STIPDA  is  the  only  national  nonprofit 
organization  comprised  of  public  health 
injury  directors  representing  all  States 
and  territories.  Voting  membership  in 
STIPDA  is  restricted  to  one  injury 
director  for  each  State,  with  this  director 
designated  by  the  State  health  officer. 
Therefore,  STIPDA,  is  the  only 
organization  officially  representing  the 
injury  perspectives  of  each  State's 
health  officer. 

STIPDA  is  the  only  organization 
whose  primary  mission  is  to  promote, 
sustain,  and  enhance  the  ability  of  State 
and  territorial  public  health 
departments  to  reduce  death  and 
disability  associated  with  injiiries. 
STIPDA  has  direct  access  to  it's  own 
membership  of  State  and  territorial 
injury  prevention  and  control  staff  and, 
therefore,  has  the  capacity  to  meet  the 
objectives  of  this  agreement. 

STIPDA  also  provides  consultation 
and  technical  assistance  to  numerous 
agencies  and  has  liaison  relationships 
with  national  organizations.  In  this  way, 
STIPDA  is  deeply  involved  in  injury 
prevention  and  control  program 
development  and  evaluation  efforts  that 
are  conducted  nationally. 

In  collaboration  with  other  national 
organizations,  STIPDA  accomplishes  its 
mission  in  part  by  disseminating 
information  on  state-of-the-art  injury 
prevention  and  control  poUcies  and 
strategies.  The  unique  information 
exchange  among  STIPDA  members  and 
resident  expert  program  knowledge 
provide  it  with  special  credibility  with 
national,  local,  priyate,  and  voluntary 
agencies. 

C.  Funds 

Approximately  $493,898  is  being 
awarded  in  FY  2002.  The  award  will 
begin  on  or  about  September  30,  2002, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  one 
year. 

D.  Where  To  Obtain  Additional 
Information 

Business  management  technical 
assistance  may  be  obtained  from:  Van  A. 
King,  Grants  Management  Specialist, 
Prociuement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 


Atlanta,  GA  30341-4146.  Telephone 
number:  (770)  488-2751.  e-mail  address: 
vbk5@cdc.gov. 

For  program  technical  assistance, 
contact:  James  S.  Belloni,  MA,  National 
Center  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention.  4770  Buford  Highway, 
Mailstop  F-41.  Atlanta,  GA,  30341- 
3724.  Phone  Number:  770  488-4538.  e- 
mail  address:  jsbl@cdc.gov. 

Dated:  October  4,  2002. 
Sandra  R.  Manning. 

CGFM,  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-25752  Filed  10-9-02;  8:45  am] 

BILLING  COOE  416»-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice:  Re-Authorization  of  Pro- 
Children  Act  of  1994  ("RCA")  Under 
ttte  No  Child  Left  Behind  Act  of  2001 
("NCLB") 

AGENCY:  Department  of  Health  and 
Human  Services,  Centers  for  Disease 
Control  and  Prevention. 

ACTION:  Notice;  amendment. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  aimounces  the  re- 
authorization of  the  Pro-Children  Act  of 
1994.  The  Pro-Children  Act  prohibits 
smoking  in  facilities  that  are  funded 
directly  by  the  Federal  Government  or 
through  State  or  local  govenunents  by 
Federal  grant,  loan,  loan  guarantee,  or 
contract  programs  that  offer  education, 
library,  day  care,  health  care  and  early 
childhood  development  services  [e.g.. 
Head  Start)  on  a  routine  and  regular 
basis  to  children  under  the  age  of 
eighteen  (18).  The  Act  is  being  re- 
authorized under  the  No  Child  Left 
Behind  Act  of  2001.  Pub.  L.  107-110 
(2001).  effective  January  8.  2002. 

Prohibitions:  The  below  prohibitions 
shall  be  effective  90  days  after  this 
notice  is  published,  or  270  days  after 
January  8,  2002,  whichever  occurs  first. 
"Any  failure  to  comply  with  a 
prohibition  in  this  section  shall  be 
considered  to  be  a  violation  of  this 
section  and  any  person  subject  to  such 
prohibition  who  conunits  such  violation 
may  be  liable  to  the  United  States  for  a 
civil  penalty  in  an  amount  not  to  exceed 
$1,000  for  each  violation,  or  may  be 
subject  to  an  administrative  compliance 
order,  or  both,  as  determined  by  the 
Secretary." 


"(a)  Prohibition — After  the  date  of 
enactment  of  the  No  Child  Left  Behind 
Act  of  2001,  no  person  shall  permit 
smoking  within  any  indoor  facility 
owned  or  leased  or  contracted  for.  and 
utilized,  by  such  person  for  provision  of 
routine  or  regular  kindergarten, 
elementary,  or  secondarv'  education  or 
library  services  to  children. 

(b)  Additional  Prohibition — (1)  In 
General-After  the  date  of  enactment  of 
the  No  Child  Left  Behind  Act  of  2001, 
no  person  shall  permit  smoking  within 
any  indoor  facility  (or  portion  of  such  a 
facility)  owned  or  leased  or  contracted 
for,  and  utilized  by,  such  person  for  the 
provision  of  regular  or  routine  health 
care  or  day  care  or  early  childhood 
development  (Head  Start)  services. 

(2)  Exception — Paragraph  (1)  shall  not 
apply  to — 

(A)  Any  portion  of  such  facility  that 
is  used  for  inpatient  hospital  treatment 
of  individuals  dependent  on,  or 
addicted  to,  drugs  or  alcohol;  and 

(B)  Any  private  residence. 

(c)  Federal  Agencies — 

(1)  Kindergarten,  Elementary,  or 
Secondary  Education  or  Library 
Services — After  the  date  of  enactment  of 
the  No  Child  Left  Behind  Act  of  2001, 
no  Federal  agency  shall  permit  smoking 
within  any  indoor  facility  in  the  United 
States  operated  by  such  agency,  directly 
or  by  contract,  to  provide  routine  or 
regular  kindergarten,  elementary,  or 
secondary  education  or  library  services 
to  children. 

(2)  Health  or  Day  Care  or  Early 
Childhood  Envelopment  Services — 

(A)  In  General — After  the  date  of 
enactment  of  the  No  Child  Left  Behind 
Act  of  2001,  no  Federal  agency  shall 
permit  smoking  within  any  indoor 
facility  (or  portion  of  such  facility) 
operated  by  such  agency,  directly  or  by 
contract,  to  provide  routine  or  regular 
health  or  day  care  or  early  childhood 
development  (Head  Start)  services  to 
children. 

(B)  Exception — Subparagraph  (A) 
shall  not  apply  to — 

(i)  Any  portion  of  such  facility  that  is 
used  for  inpatient  hospital  treatment  of 
individuals  dependent  on,  or  addicted 
to,  drugs  or  alcohol;  and 

(ii)  Any  private  residence. 

(3)  Application  of  Provisions — The 
provisions  of  paragraph  (2)  shall  also 
apply  to  the  provision  of  such  routine 
or  regular  kindergarten,  elementarv'  or 
secondary  education  or  library  services 
in  the  facilities  described  in  paragraph 
(2)  not  subject  to  paragraph  (1)." 
SUPPLEMENTARY  INFORMATION:  Several 
federal  departments  have  authority  to 
implement  and  enforce  the  Pro-Children 
Act;  Department  of  Health  and  Human 
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Services,  Dt-partrnt-nt  of  Education,  and 
the  United  States  Department  .it 
Agriculture  The  Act  does  not  applv  to 
anv  portion  of  such  facility  that  is  used 
for  inpatient  hospital  treatment  of 
individuals  dependent  on.  or  addicteci 
to.  drugs  or  ak  iihol.  or  services 
provided  in  private  residences.  For 
additional  information  please  view 
Federal  Register  Notice.  94  FRN  i21  ih. 
or  to  see  the  statute  in  its  entirety  please 
view  Public  Law  107-110  (2001)' 
FOR  FURTHER  INFORMATION  CONTACT:  Pro 
Children  Act  Liaison.  (Iffii  e  on 
Smoking  and  Health.  National  Cienter 
for  Chronic  Disease  Prevention  and 
Health  Promotion.  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Highwav,  N  E..  Mailstop  K-50,  Atlanta. 
GA  30.?41-3717.  (770)  488-5705,  then 
press  option  3. 

Drft-ii    (.)(  tobt-r  4,  J002. 
(oseph  R.  Carter, 

Aiioi  latf  Dirfitor  for  Management  and 
Operations.  Centers  for  Disease  Control  and 
Prevention. 
|FR  Dor  02-2.S754  Filed  10-9-02;  8:45  am] 

BILLING  C00€  4163-l^P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Proposed  Measles,  Mumps,  Rubella 
(MMR)  Vaccine  Information  Materials 

AGENCY:  Centers  for  Disease  ( '.<  mtri  il  ,t!ui 
Prevention  (CDC),  Depdrtmeiit  of  Health 
and  Human  Services. 
ACTKJN:  Notice  with  comment  period. 


summary:  I'nder  the  National 
Childhood  Vaccine  Injury  Act  i42  II.S.C. 
300aa-26).  the  CDC  must  develop 
vaccine  informaticm  materials  that  all 
health  care  providers  are  recjuireti  to 
give  to  patients/ parents  prior  to 
administration  of  specific  vaccines. 
Since  the  recommended  interval 
between  receiving  rubella-containing 
vaccine  and  becoming  pregnant  has 
been  revised  from  3  months  to  4  weeks, 
the  vaccine  information  materials 
covering  measles,  mumps  and  nihell.i 
vaccine  must  be  revised.  CDC  seeks 
written  comment  on  proposed  revised 
vaccine  information  materials  for  MMR 
vaccine. 

DATES:  Written  comments  are  invited 
and  must  be  received  on  or  before 
December  9.  2002 

ADDRESSES:  Written  comments  shmild 
be  addressed  to  Walter  .\  (Irenstein. 
M.D.,  Director,  National  Immunization 
Program.  Centers  for  Disease  Control 
and  Prevention.  Mailstop  E-05,  UiOO 


Clifton  Road,  NE.,  Atlanta,  Georgia 
30333 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  .X   Orenstein,  M.D.,  Director, 
National  Immunization  Program, 
Centers  for  Disease  f'ontrol  and 
I'revention,  Mailstop  E-05,  1600  Clifton 
Road,  NE  ,  Atlanta,  Georgia  30333.  (404) 
b.i9-8200 

SUPPLEMENTARY  INFORMATION:  The 
National  Childhood  Vaccine  Injury  Act 
I  if  19HH  (Public   Law  99-660),  as 
amended  by  section  708  of  Public  Law 
103-183,  added  section  2126  to  the 
Public  Health  .Service  Act,  Section  2126. 
lodified  at  42  II.S.C.  300aa-26,  requires 
the  Secretary  of  Health  and  Human 
Services  to  develop  and  disseminate 
vaccine  information  materials  for 
distribution  by  all  health  care  providers, 
whether  public  or  private,  to  any  patient 
(or  to  the  parent  or  legal  representative 
in  the  case  of  a  child)  receiving  vaccines 
lovered  under  the  National  Vaccine 
injurv  Compensation  Program. 

Development  and  revision  of  the 
vaccine  information  materials  have  been 
delegated  bv  the  Secretary  to  the  Centers 
for  Disease  Control  and  Prevention 
(CDC).  Section  2126  requires  that  the 
materials  be  developed,  or  revised,  after 
notice  to  the  public  with  a  60-day 
comment  period,  and  in  consultation 
with  the  .advisory  Commission  on 
C;hildhood  Vacc;ines,  appropriate  health 
care  provider  and  parent  organizations, 
and  the  Food  and  Drug  Administration. 
The  law  also  requires  that  the 
information  contained  in  the  materials 
be  based  on  available  data  and 
information,  be  presented  in 
understandable  terms,  and  include; 

(1)  .^  concise  desc;ription  of  the 
benefits  of  the  vaccine, 

(21  A  concise  description  of  the  risks 
associated  with  the  vaccine. 

(3)  A  statement  of  the  availability  of 
the  National  Vac :c:ine  Injur\- 
Compensation  Program,  and 

(4)  Sue  h  other  relevant  information  as 
mav  be  dt>termined  by  the  Secretarv'. 

The  vaccines  covered  by  this  statuton,- 
requirement  are  diphtheria,  tetanus, 
pertussis,  measles,  mumps,  rubella. 
polio,  hepatitis  B,  Haemophilus 
influenzae  type  b  (Hib),  varicella 
(chickenpox),  and  pneumococcal 
con|ugate  vac:c:ine.  Copies  of  the  current 
vac:c:r'ne  information  statements  (VIS)  for 
these  vaccines,  and  instructions  for  their 
use,  c;an  be  found  on  the  CDC  Web  site 
at:  http://ww\\  cdc.gov/nip/ 
puhln  titions/vis/. 

Measles,  Mumps  &  Rubella  Vaccine 

The  .-\dvisorv  (Committee  cm 
Immunization  Practices  revised  its 
recommendations  for  administration  of 


rubella-containing  vaccines  to  change 
the  recommended  interval  between 
receiving  MMR  vaccine  and  becoming 
pregnant  from  3  months  to  4  weeks 
("Revised  ACIP  Recommendations  for 
Avoiding  Pregnancy  After  Receiving  a 
Rubella-Containing  Vaccine"  MMWR 
50/49.  Dec  14.  2001).  Interim  vaccine 
information  materials  reflecting  this 
change  were  posted  on  the  CDC  website 
on  June  13.  2002.  Following  comments 
received  during  the  consultation  process 
mandated  by  the  statute,  we  are 
proposing  slightly  different  language  to 
further  clarify  this  recommendation 
through  publication  of  this  notice 
announcing  proposed  revised  MMR 
vaccine  information  materials. 

We  invite  written  comment  on  the 
proposed  revisions  to  the  vaccine 
information  materials,  entitled 
"Measles.  Mumps  &  Rubella  Vaccines: 
What  You  Need  to  Know,"  Comments 
submitted  will  be  considered  in 
finalizing  these  materials.  When  the 
final  materials  are  published  in  the 
Federal  Register,  the  notice  will  include 
an  effective  date  for  their  use.  In  the 
meantime,  the  interim  MMR  materials, 
dated  June  13,  2002,  which  reflect  the 
revised  recommendation,  can  be  used  in 
lieu  of  the  12/16/98  version  of  the  MMR 
materials. 


Proposed  Measles,  Mumps  &  Rubella 
Vaccine  Information  Materials 

The  vaccine  information  materials, 
entitled  "Measles.  Mumps  &  Rubella 
Vaccines;  What  You  Need  to  Know." 
and  dated  12/16/98  and  6/13/02 
(interim),  are  proposed  to  be  revised  as 
follows; 

Section  3.  "Some  people  should  not 
get  MMR  vaccine  or  should  wait," 
Delete  the  third  bullet  and  replace  it 
with  the  following; 

"Pregnant  women  should  wait  to  get 
MMR  vaccine  until  after  they  have  given 
birth.  Women  should  avoid  getting 
pregnant  for  4  weeks  after  getting  MMR 
vaccine." 

Section  5.  "What  if  there  is  a 
moderate  or  severe  reaction?"  At  the 
end  of  the  last  bullet,  add  the  website 
address  for  the  Vaccine  Adverse  Event 
Reporting  System. 
***** 

Dated:  October  4.  2002. 
foseph  R.  Carter. 

Associate  Director  tor  Managemfnt  and 

Operations.  Centers  far  Disease  Control  and 

Prevention. 

[¥R  Doc,  02-25753  Filed  10-9-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0430] 

Lilly  Research  Labs  at  al.;  Withdrawal 
of  Approval  of  16  New  Drug 
Applications  and  30  Abbreviated  New 
Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  16  new  drug  applications 
(NDAs)  and  30  abbreviated  new  drug 
applications  (ANDAs).  The  holders  of 
the  applications  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn, 

DATES:  Effective  November  12,  2002, 

FOR  FURTHER  INFORMATION  CONTACT: 

Florine  P.  Purdie.  Center  for  Drug 


Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  applications  listed  in  the 
table  in  this  document  have  informed 
FDA  that  these  drug  products  are  no 
longer  marketed  and  have  requested  that 
FDA  withdraw  approval  of  the 
applications.  The  applicants  have  also. 
by  their  requests,  waived  their 
opportunity  for  a  hearing. 


Application  No. 


NDA  3-188 

NDA  8-317 

NDA  8-682 

NDA  ^766 

NDA  12-034 
NDA  14-3941 

NDA  15-874 

NDA  17-056 

NDA  17-316 
NDA  17-571 
NDA  17-695 
NDA  17-726 
NDA  18-821 
NDA  19-368 
NDA  20-200 
NDA  20-417 
ANDA  60-004 
ANDA  60-463 
ANDA  60-781 

ANDA  61-624 

ANDA  63-017 

ANDA6»-119 

ANDA  63-265 
ANDA  63-266 
ANDA  63-295 

ANDA  70-125 

ANDA  70-127 
ANDA  70-629 
ANDA  70-630 
ANDA  70-636 
ANDA  70-637 


Drug 


Applicant 


Eprolin  (vitamin  E)  Capsules. 

ACTH  Injection  (corticotropin  for  injection  USP). 

Thytropar  (thyrotropin  for  injection). 

Meticorten  (prednisone)  Tablets. 

Permttil  (fluphenazine  hydrochloride  (HCI))  Tablets. 
Xylocaine  (lidocaine),  10%  Oral  Spray. 

Alupent  (metaproterenol  sulfate  USP)  Tablets,  10 
milligrams  (mg)  and  20  mg. 

Follutein  (chorionic  gonadotropin  for  injection  USP) 
Injection. 

Sodium  Iodide  1-131  Capsules. 

Alupent  (metaproterenol  sulfate)  Syrup,   10  mg/5 

milliliters  (mL). 
Antuitrin-S  (chorionic  gonadotropin),  5,000  units. 

Asellacrin  (somatropin)  Injection. 

Regian  (metoclopramide)  Syrup. 

Moctanin  (monoctanoin). 

Nalbuphine  HCI  Injection,  1,5  mg/mL. 

FemPatch  (estradiol)  Transdermal  System. 

V-Cillin  K  (penicillin  V  potassium  USP)  Powder  for 
Oral  Solution,  125  mg/5  mL  and  250  mg/5  mL. 

Garamycin  (gentamicin  sulfate  ointment  USP)  Oint- 
ment. 0.1%. 

Penicillin  G  Potassium  Tablets  USP, 


Penicillin  V  Potassium  for  Oral  Solution  USP,  125 

mg/5  mL  and  250  mg/5  mL 
Cefadroxll  Capsules  USP,  500  mg. 

Tombramycin  Sulfate  Injection  USP,  10  mg/mL. 

Amikacin  Sulfate  Injection  USP. 
Amikacin  Sulfate  Injection  USP. 
Monocid  (cefonkikJ  for  injection  USP),  1  gram  (g) 

vials. 
Propranolol  HCI  Tablets  USP.  10  mg. 

Propranotol  HCI  Tablets  USP,  40  mg. 
Ibuprofen  Tablets  USP,  400  mg. 
Ibuprofen  Tablets  USP,  600  mg. 
Fentanyl  Citrate  Injection  USP,  0.05  mg/mL. 
Fentanyl  Citrate  Injection  USP,  0.05  mg/mL. 


Lilly  Research  Laboratories.  Lilly  Corporate  Center. 

Indianapolis.  IN  46285. 
King  Pharmaceuticals,  Inc  ,  501   Fifth  St     Bnstol, 

TN  37620. 
Aventis     Pharmaceuticals,     Inc .     399     Interpace 

Pkwy.,  P.O.  Box  663,  Parsippany.  NJ  07054 
Schering   Corp.,    2000   Galloping    Hill    Rd  .    Ken- 

ilworth,  NJ  07033. 
Do. 
AstraZeneca,     LP.,     725     Chesterbrook     Blvd., 

Wayne,  PA  19087-5677 
Boehringer  Ingelheim   Pharmaceuticals    Inc     900 

Ridgebury  Rd.,   P.O    Box  368,   Ridgefield.   CT 

06877. 
Bristol-Myers  Squibb  Pharmaceutical  Research  In- 
stitute,  P.O.   Box  4000,   Princeton,   NJ  08543- 

4000. 
CIS  Bioindustries,  c/o  CIS-US,  Inc  .  101   De  An- 

gelo  Dr.,  Bedford,  MA  01730 
Boehringer  Ingelheim  Pharmaceuticals.  Inc 

Pari<e-Davis,   201    Tabor  Rd.,   Morns   Plains,   NJ 

07950. 
Serono,  Inc.,  100  Longwater  Circle    Norwell,  MA 

02061. 
A.H.   RotJbins.  c/o  Wyeth-Ayerst   Research    P  O 

Box  8299.  Philadelphia,  PA  19101-8299 
Ethrtek  Phannaceutrcals  Co.,  3  Court  of  Overlook 

Bluff,  Northbrook,  IL  60062. 
Abbott  Laboratories,  200  Abbott  Parte  Rd  ,  Abbott 

Parte,  IL  60064-3537 
Pariee-Davis    2800  Plymouth  Rd  .  Ann  Arbor,  Ml 

48105. 
Eli  Lilly  and  Co.,  Lilly  Corporate  Center,  Indianap- 
olis. IN  46285. 
Schering  Corp. 

Mylan  Pharmaceuticals,  Inc  .  781  Chestnut  Ridge 
Rd.,  P.O.  Box  4310,  Morgantown,  WV  26504- 
4310. 

Do. 

Purpac  Phamiaceuticai  Co..  200  Elmora  Ave  .  Eliz- 
abeth, NJ  07207 

AstraZeneca.  LP..  1800  Concord  Pike.  Wil- 
mington, DE  19803-8355 

Abt)ott  Laboratories. 

Do. 

GlaxoSmithKline,  One  Franklin  Plaza,  PO  Box 
7929,  Philadelphia,  PA  19101-7929 

Lederte  Laboratories,  c/o  ESI  Lederte,  P  O  Box 
41502,  Philadelphia,  PA  19101-7929 

Do. 

Do. 

Do. 

Abt>ott  Latwratories. 

Do, 
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Application  No. 


ANDA  71-065 
ANDA  "2-045 

ANDA  72-758 

ANDA  73-528 

ANDA  73-590 
ANDA  74-638 
ANDA  74-662 

ANDA  75-230 

ANDA  :-5-249 
ANDA  75-455 

ANDA  80-256 

ANDA  83-799 
ANDA  87-743 

ANDA  89-239 
ANDA  89-240 


Drug 


Ibuprofen  Tablets  USP  200  mg 

Halopendoi  Intensol  Oral  Concentrate  (halopendol 

orai  solution  USP)   2  mgmL 
Sulfamethoxazole  and  Tnmelhopnm  Tablets  USP 

400  mgSO  mg 
Loperamide  HCI  Tablets  USP   2  mg 

I  Lactulose  Solution  USP    10  gl5  mL 
lopamidol  Iniection  USP  61  °o 
Ranitidine  Tablets  USP   150  mg  and  300  mg 


Ketorolac  Tromeinamine  Injection  USP    15  mg^'mL 

and  30  mgmL 
Midazolam  HCi  Iniection   5  mg  (base). mL 
Midazolam  HCi  Iniection  5  mg  ibase)  mL 

Methyltestoslerone    Tablets   USP     10   mg   and   25 

mg 
Imipramine  HCi  Tablets  USP   25  mg  and  50  mg 
Roxipnn    Tablets   loxycodone   and   aspinn   tablets 

USP) 
Mannitol  Iniection  USP   25''o- 
Mannitol  Iniection  USP.  25°o 


Applicant 


Lederle  Laboratories 

Roxane  Laboratones.   inc.   PO    Box   16532.  Co- 
lumbus. OH  43216 
Do 

Able  Laboratories.  Inc  .  16  Hollywood  Court,  South 
Plainfield.  NJ  07080-4295 

Roxane  Laboratones 

Abbott  Laboratones 

Boetiring  Ingelheim  Corp.  c/o  Roxane  Labora- 
tones. inc.  PO  Box  16532.  Columbus.  OH 
43216-6532 

Bedtord  Labs,  300  Norlhfield  Rd  ,  Bedtord.  OH 
44146 

Do 

Ben  Venue  Laboratones.  Inc  300  Northfleld  Rd.. 
Bedford.  OH  44146 

Ell  Lilly  and  Co 

Roxane  Laboratones 
Do. 

AstraZeneca,  L  P. 
Do 


'  While  NDA  14-394  was  named 

and  remained  active  until  1999 


in  the  FEDERAL  Register  withdrawal  notice  of  Apnl  30.  1984  (49  FR  18357),  this  NDA  was  never  withdrawn 


ThtTf'fiire'.  unritT  section  505(e)  of  the 
Ft'derdl  Fntui.  Dnni.  and  Cosmetic  Act 
(21  I'.S.C.  J55(e)l  and  under  duthnntv 
delegated  to  the  Director.  Ontt-r  for 
Dru^  Evaluation  and  Rt'search  {.1\  (".FR 
5,82).  approval  of  tht-  ,ippli(.ation->  listed 
in  the  table  in  this  doc  unu'nt.  and  all 
aniendmentN  and  suppU'in'-nts  thereto. 
IS  herebv  \vithdrd\s  n,  -'tffi  ti\p 
NuvembtT  12.  2002 

Dated:  September  27.  2002. 
lanet  Woodcock, 

Ct: litter  lor  Drug  Evaluation  and  Research. 
|FR  Doc.  02-25882  Filed  10-9-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02D-0407] 

Diagnostic  X-Ray  Field  Size; 
Revocation  of  Compliance  Policy 
Guide  7133.17 


agency:  Food  and  Dru,^ 

HHS 

ACTION:  Notice. 


.Aiinnmstratuui. 


SUMMARY:  The  Food  and  Dru^ 
.\dministration  lFD.-\)  is  revoking  tli-' 
Compliance  Policy  Guide  (CPG)  entith-d 
■'Sec,  .J98.475  Minimum  X-Ra\  Fi»'l,i 
Size  for  Spot-Film  (Operation  nt 
Fluoroscopic  Systems  with  Fi.xed  SID 
and  Without  Stepless  Adjustment  of  the 
Field  Size  (CFC  7\n  17)  •'  This  CPC  is 
no  longer  necessary  be(  ause  the  ageiu  \ 
amended  the  Diagnostic:  .\-Ra\  Systems 


Federal  ['erformance  Standard  to 
inckuie  the  minimum  \-rav  field  size. 
DATES:  The  revocation  is  effective 
Nnveniher  12.  2002 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  C;PG  to  the  Division 
of  CompluHK  e  Policv  (HFC-230).  Office 
of  Enfon  ement.  Office  of  Regulatory 
Affairs,  Food  and  Drug  Administratiim. 
5bOU  Fishers  Lane.  Roc:kville,  MD 
20857.  301-827-041 1 ,  or  FAX  vour 
request  to  301-827-0482 

A  copv  of  the  CPG  mav  he  seen  in  the 
Dockets  Management  Branc:h  (HFA- 
305),  Food  and  Drug  Administration. 
5630  Fishers  Lane,  rm.  1061.  Rockville. 
ML)  20852.  between  4  am   and  4  p.m.. 
Mnnda\  through  Fridav 
FOR  FURTHER  INFORMATION  CONTACT: 
[effrev  B   Go\ernale.  Division  of 
Complianc :e  Policy  (HFC-230),  Office  of 
Enforcement.  Office  of  Regulatory 
Affairs,  Food  .ind  Drug  .-Xdministration. 
5600  Fisbers  Lane.  Rockville.  MD 
20857,  301-827-0411 
SUPPLEMENTARY  INFORMATION: 

i.  Background 

FDA  issued  the  CP(;  entitled  •'Sec, 
398.475  Minimum  X-Ray  Field  Size  for 
Spot-Film  Operatum  of  Fluoroscopic 
Svstenis  with  Fixed  SID  and  Without 
Stepless  Adjustment  of  the  Field  Size 
(CPG  7133. 17)"  on  October  1.  1980.  This 
(T'C;  aiidresses  the  different 
requirements  for  minimum  field  size  for 
spot-film  and  flu(jroscopic  modes  of 
operation  for  fi.xed  source-image 
receptor  distance  (SID)  fluoroscopic  x- 
rav  systems.  This  CPG  includes  a 


statement  that  such  systems  that  do  not 
have  stepless  adjustment  would  be 
required  to  provide  a  minimum  field 
size  of  125  square  centimeters  or  less 
during  fluoroscopy  and  spot-film 
radiography. 

In  the  Federal  Register  of  May  3,  1993 
(58  FR  26401).  FDA  amended  the 
diagnostic  X-ray  systems  Federal 
performance  standard  to  incorporate  a 
provision  for  spot-film  devices  used  on 
hxed  SID  fluoroscopic  systems. 
Specifically.  21  CFR  1020.31(h){4)(i) 
requires  that  for  spot-film  devices  used 
on  fixed  SID  fluoroscopic  systems 
which  are  not  required  to.  and  do  not 
provide  stepless  adjustment  of  the  x-ray 
field,  the  minimum  field  size,  at  the 
greatest  SID.  does  not  exceed  125  square 
centimeters. 

Given  the  current  diagnostic  X-ray 
systems  Federal  performance  standard, 
FDA  is  revoking  CPG  7133.17,  in  its 
entirety,  to  eliminate  unnecessary 
compliance  policy, 

II.  Electronic  Access 

Before  November  12.  2002.  a  copy  of 
the  CPG  may  be  obtained  from  the 
Internet  at  http://w\vw,fda,gov/ora/ 
compliance_ref/cpg/cpgdey/cpg398- 
475, html. 

Dated:  October  1,  2022, 
|ohn  Marzilli, 

Dfputv  Assoiiatf  C^oinmissioiicr  tor 
Hf'^ulatory  Affairs. 

IFK  Doc   02-2.S881  Filed  10-9-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  infonnation 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301M43-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 


Proposed  Project:  Data  System  for 
Organ  Procurement  and 
Transplantation  Network  and 
Associated  Forms  (OMB  No.  0915- 
0157) — Revision 

Section  372  of  the  Public  Health 
Service  (PHS)  Act  requires  that  the 
Secretary,  by  contract,  provide  for  the 
establishment  and  operation  of  an  Organ 
Procurement  and  Transplantation 
Network  (OPTN).  The  OPTN,  among 
other  responsibilities,  operates  and 
meuntains  a  national  waiting  list  of 
individuals  requiring  organ  transplants, 
maintains  a  computerized  system  for 
matching  donor  organs  with  transplant 
candidates  on  the  waiting  list,  and 
operates  a  24-hour  telephone  service  to 
facilitate  matching  organs  with 
individuals  included  in  the  list. 

Data  for  the  OPTN  data  system  are 
collected  from  transplant  hospitals, 
organ  procurement  organizations,  and 
tissue-typing  laboratories.  The 
information  is  used  to  match  donor 
organs  with  recipients,  to  monitor 
compliance  of  member  organizations 


with  OPTN  rules  and  requirements,  and 
to  report  periodically  on  the  clinical  and 
scientific  status  of  organ  donation  and 
transplantation  in  this  country.  Data  are 
used  in  the  development  and  revision  of 
OPTN  rules  and  requirements,  operating 
procedures,  and  standards  of  quality  for 
organ  acquisition  and  preservation, 
some  of  which  have  provided  the 
foundation  for  development  of  Federal 
regulations.  The  practical  utility  of  the 
data  collection  is  further  enhanced  by 
requirements  that  the  OPTN  data  must 
be  made  available  without  restriction  for 
use  by  OPTN  members,  the  Scientific 
Registry  of  Transplant  Recipients,  the 
Department  of  Health  and  Human 
Services,  and  others  for  evaluation, 
research,  patient  information,  and  other 
important  purposes. 

Revisions  in  the  28  data  collection 
forms  are  intended  to  clarify  existing 
questions,  to  provide  additional  detail 
and  categories  to  avoid  confusion  and 
be  more  inclusive,  to  remove  obsolete 
data,  and  to  comply  with  requests  for 
more  complete  and  precise  data. 


Estimates  of  Annualized  Hour  Burden 


Form 


Numtser  of  re- 
spondents 


Responses 
per  respond- 
ents 


Total  re- 
sponses 


Hours  per  re- 
sponse 


Total  burden 
hours 


Cadaver  Donor  Registration  

Death  refen-al  data 

Living  Donor  Registration  

Living  Donor  Follow-up 

Donor  Histocompatit>illty  

Recipient  Histocompatit>ility  

Heart  Candidate  Registration  

Lung  Candidate  Registration  

Heart/Lung  Candidate  Registration  

Thoracic  Registration  

Thoracic  Follow-up 

Kidney  Candidate  Registration  

Kidney  Registration 

Kidney  Follow-up*  

Liver  Candidate  Registration  

Liver  Registration  

Liver  Follow-up 

Kidney/Pancreas  Candidate  Registration 
Kidney/Pancreas  Registration  (new  form) 

Kidney/Pancreas  Follow-up  (new  form) 

Pancreas  Candidate  Registration  

Pancreas  Registration 

Pancreas  Follow-up  

Intestine  Candidate  Registration 

Intestine  Registration  

Intestine  Follow-up 

Immunosuppression  Treatment  

Immunosuppression  Treatment  Follow-up 
Post  Transplant  Malignancy  


Total 


59 
59 

668 
668 
156 
156 
140 
75 
81 
140 
140 
242 
242 
242 
120 
120 
120 
138 
138 
138 
138 
138 
138 
38 
38 
38 
668 
668 
668 


170 

12 

11 

16 

86 

161 

26 

29 

2 

29 

168 

108 

82 

444 

97 

44 

276 

14 

7 

51 

7 

4 

12 

6 

3 

9 

39 

259 

8 


10,030 
708 

7,348 
10,688 
13,416 
25,116 

3,640 

2,175 
162 

4,060 
23,520 
26,136 
15,004 
107,448 
11,640 

5,280 
33.120 

1.932 
966 

7,038 

sfDO 

552 

1,656 

228 

114 

342 

26,052 

173.012 

5.344 


883 


517,693 


.0.3 

3.009  00 

10 

7.080  00 

02 

1  469  60 

01 

1  068  80 

01 

1.341  60 

01 

2,511  60 

0.3 

1.092  00 

03 

652  50 

03 

48  60 

0.3 

1  218,00 

0.2 

4.704  00 

0.2 

5.227  20 

03 

4.501  20 

02 

21,489  60 

0,2 

2.328.00 

0,4 

2.11200 

0,3 

9.936  00 

02 

386  40 

04 

386  40 

03 

2.111  40 

02 

19320 

0,3 

165  60 

02 

331  20 

02 

4560 

02 

22  80 

02 

68  40 

0,025 

651  30 

0025 

4.32530 

0.05 

267  20 

78.744  50 

■  Includes  an  estimated  10,000  kidney  transplant  patients  transplanted  prior  to  the  inrtiation  of  the  data  system 
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Written  comments  and 
recommendations  concerning  the 
proposed  information  ccjllection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrill.  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget.  New  E.xecutive  Office 
Building.  Room  10235.  Washington,  DC. 

Datf-d   Odober  3.  2002 
laoe  M.  Harrison. 

Director.  Pivisinn  of Polirv  Fcvifw  and 
Coordination 
IFR  Doc.  02-25725  Filed  10-9-02;  8:45  ami 

BHJJNG  COOe  416S-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S  C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Director's  Council  of  Public 
Representatives 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  C'ontact  Person  listed  behnv 
in  advance  of  the  meeting 

Same  of  Committee  Director's  Council  of 
Public  Representatives. 

Date:  October  22.  2002. 

Time:  1.30  p.m   to  4:30  p.m. 

Agenda:  Among  the  topics  proposed  for 
discussion  are  (1)  Current  Issues.  (2) 
Identified  Priorities  of  the  NIH  Director  and 
COPR;  and  (J)  A  Summan  of  Future  Action 
Items  and  Follow  Up  Issues. 

Place  31  Center  Drive.  Bldg.  31.  Conf  Rm. 
6.  Bethesda,  NID  20892 

Contact  Person   Jennifer  E.  Gorman  V'etter. 
NIH  Public  Liaison  COPR  Coordinator.  Office 
of  Communications  dnd  Public  Liaison. 
Office  of  the  Direi  tur.  National  Institutes  of 
Health.  WOO  Roi  kville  Pike.  Building  1. 
Room  344.  Bethesda   MD  20892.  (.301)  435- 
4448.  gormanyiod  nih  yov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

Information  is  also  available  on  the 
Instulute  s/Onters  home  page: 
nn-w  nihiiov'atMJut  public  liaison/ 
index  html,  wherv  ds  agenda  and  anv 
additional  information  for  the  meeting  will 
be  posted  when  dvailable 
(Catalogue  of  Federal  Domestic:  Assistanc  e 
Program  Nos.  93.14.  Intramural  Research 
Training  .\ward.  93  187.  I  ndergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Bat  kgrounds:  93  22.  Clinical 
Research  Loan  Repayment  Program  for 


Individuals  from  Disadvantaged 
Backgrounds:  93  232.  Loan  Repayment 
Program  for  Research  C^enerally.  93.39. 
.-Xcademii  Researi  h  Enhani  ement  .Award. 
93.936.  NIH  .Atquired  Immunodeficieni  \ 
.Syndrome  Researi  h  Loan  Repayment 
Program.  National  Institutes  of  Health.  HHS) 

Dated:  October  4,  2002. 
LaVerne  Y.  Stringfield, 

Director.  Olfice  of  Federal  Advisory- 
Committee  Policy. 

IFK  Doc    02-2.^904  Filed  10-9-II2.  8:45  am] 
aUUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U  S.C.  Appendix  2).  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.52b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Spec  idl  Emphasis  Panel.  Small 
Grants  Program  Fur  Behavioral  Research 

Time  8  am  to  5  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place  Holidav  Inn  .Select.  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814 

Contact  Person  loyce  C.  Pegues.  PhD, 
Scientific  Review  .Administrator.  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Ac  tivities.  National  Cam  er 
Institute.  61 16  Exec  utive  Boulevard.  Room 
7149.  Bethesda,  ,V1D  20892,  301-594-1286. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392  Cancer  Construction: 
93.393.  Cancer  ("ause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Resean  h.  93.396.  Cam  er  Biology 
Researi  h:  9.1  397,  C.iincer  Centers  Support. 
93.398,  Cancer  Re.sean  h  Manpower:  93.399 
(dancer  Control.  National  Institutes  of  health. 
HHS) 

Dated:  October  3,  2002. 
LaVeme  Y.  Stringfield, 

Ihreitor  Ottn  c  ul  Feilcnil  Advisor\ 
Committee  Policy 

[FR  Dm    02-25891  Filed  10-9-02;  8:45  am] 
BILUNC  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors, 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Same  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  Advisors. 

Date:  November  14-15.  2002. 

Time:  November  14.  2002.  8:30  a.m.  to  6 
p  m. 

Agenda:  Director's  Report;  Ongoing  and 
New  Business;  Reports  of  Program  Review 
Group(s);  and  Budget  Presentation;  Reports  of 
Special  Initiatives;  RFA  and  RFP  Concept 
Reviews;  and  Scientific  Presentations. 

Place:  National  Cancer  Institute.  9000 
Rockville  Pike.  Building  31,  C  Wing.  6th 
Floor,  Conference  Room  10.  Bethesda.  MD 
20892. 

Time:  November  15.  2002.  8:30  a.m. to  1 
p  m. 

Agenda:  Reports  of  Special  Initiatives;  RFA 
and  RFP  Concept  Reviews;  and  Scientific 
Presentations. 

Place:  National  Cancer  Institute.  9000 
Rockville  Pike,  Building  31.  C  Wing.  6th 
Floor,  Conference  Room  10.  Bethesda.  MD 
20892 

Contact  Person:  Paulette  S.  Gray.  PhD, 
Executive  Secretary.  Deputy  Director. 
Division  of  Extramural  .Activities.  National 
Cancer  Institute.  National  Institutes  of 
Health.  6116  Executive  Boulevard.  8th  Floor. 
Rm  8141.  Bethesda.  MD  20892.  301-496- 
4218. 

.Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institutes/Center's  home  page: 
deal n fo  nci.nib.gov/ advisory 'bsa. htm.  where 
an  agenda  and  anv  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Canc:er 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 
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Dated:  October  3,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-25906  Filed  10-9-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Empfiasis  Panel  Molecular 
and  Clinical  Approaches  to  Colon  Cancer 
Precursors. 

Date:  November  18-20,  2002. 

Time:  7  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  University  Park  Marriott,  480 
Wakara  Way  Street,  Salt  Lake  City,  UT  84108. 

Contact  Person:  Peter  J.  Wirth,  PhD, 
Scientific  Review  Administrator,  Research 
Programs  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8131,  Bethesda.  MD  20892-B328,  301-496- 
7565,  pw2q@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control  National  Institutes  of  Health, 
HHS) 

Dated:  October  3,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-25907  Filed  10-»-02;  8:45  am] 
BHJJNQ  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personed  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  vmwarranted 
invasion  of  person  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Community 
Clinical  Oncology  Programs. 

Date:  November  14,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Boulevard.  EPN, 
Conference  Room  J,  Rockville.  MD  20852. 

Contact  Person:  Timothy  C.  Meeker,  MD, 
Scientific  Review  Administrator,  Special 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8088,  Rockville,  MD  20852.  301/594-1279. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93,399. 
Cancer  Control,  National  Institute  of  Health, 
HHS) 

Dated:  October  3,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-25908  Filed  10-9-02;  8:45  ami 

BILUNG  COOE  414O-01-y 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 


-is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  cimended.  The  Grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Spec  ial  Emphasis 
Panel,  CEGS's  and  Sequencing  Center 
Review. 

Date:  November  7-8,  2002 

Time:  8:30  a.m.  to  6  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications  and/or  proposals 

pyace:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814 

Contact  Person:  Ken  D.  Nakamura.  PhD. 
Scientific  review  Administrator.  Office  of 
Scientific  Review,  National  Human  Cenome 
Research  Institute,  National  Institutes  of 
Health.  Bethesda,  MD  20892.  (301)  402-0838 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  October  3,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advi.sory 

Committee  Policy. 

[FR  Doc.  02-25912  Filed  10-09-02;  8:45  am) 

BHXiNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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\iinif  ut  i.iinniiittef  Ndtioiidl  In>li!uli^  ul 
Child  Health  and  Human  Development 
SptKidl  Emphasis  Panel  Sexual 
Relationships.  Sexual  Concurrence  and  HIV 

Datf  November  14-15,  2002 

Time  S  a  m  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Hyatt  Regency.  One  Bethesda  Metro 
Center,  Bethesda.  MD  20814. 

Contact  Person:  Caria  T  Walls.  PhD. 
S<;ientifi(:  Review  .administrator.  Division  ot 
Scientifu  Review.  National  Institute  i)f  Child 
Health,  and  Human  Development  9000 
Rockville  Pike.  MSC  7510.  6100  Building, 
Room  5e03,  Bethesda.  MD  20892.  (301)  496- 
1485. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864. 
Population  Research;  93  865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Datfd  0(tober4,  2002 
Laverne  StnnRfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy 
[FR  Doc,  02-25884  Filed  10-9-02;  8:45  am) 

BILLING  COOe  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

F'ursuant  to  section  lOfd)  of  the 
Federal  .Advisory  Committee  Act.  as 
amended  (5  U.S,C  Appendix  2).  notice 
IS  hereby  ^iveu  nf  the  following 
meetin.i^ 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  .5,52b(c}(6).  Title  5  U  S,C,. 
as  amended  The  i^rant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  corrmier*  lal 
propertv  such  as  patentable  material, 
mci  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  I  onstitute  a  clearlv  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee  National  Institute  of 
Child  Health  and  Human  Development 
Spet  lal  Emphasis  Panel  Letters  of  Invitation; 
\idternal  Lifestvles. 

Dart?.  October  25,  2002. 

Time:  9:30  a.m.  to  4  p.m 

Agenda:  To  review  and  evaluate  grant 
applications 

Place  Ramada  Inn.  1775  Rockville  Pike. 
Ro(  kviUe.  .MD  20852 

Contact  Person  Manta  R.  Hnprnann.  PhD 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  C;hild 


Health  and  Human  Development.  6100 
Building.  Room  '>l-.i)l    Hnthesda.  MD  20892. 
(301)  435-6911.  hiipnninnmfimail  nih.gov 

This  notic:e  is  bein^  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Rep.ivmenl  Program:  43  864. 
Population  Resean  li.  M;i  Hh.i.  Researc  h  for 
Mothers  and  Children;  93  929.  Center  for 
Medical  Rehabilitatiuii  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  October  4.  2002 
LaVerne  Y.  Stringfield, 

DirecUii   (Htiie  ol  Ffdenil  .advisory 
Committee  Policy. 

'VR  [)o(    02   25HH5  File(i  U>-9-02;  8  45  ami 
BILUNG  COOe  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  .Advisory  Committee  Act.  as 
amended  (5  li  S.t,.  .Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Hoard  of  Scientific  Counselors.  NIDDK. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
ittMiKi.ini  e  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  ac  commodations.  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting  The  meeting 
will  be  closed  to  the  public  as  indicated 
below  m  accord.uK  e  with  the  provisions 
set  forth  in  section  552b(c)(b),  Title  5 
U  S,C,,  as  amended  for  the  review, 
disi  ussion,  and  evaluation  of  individual 
intramural  programs  and  projects 
t:ondu(.ted  bv  the  National  Institute  of 
Diabetes  .ind  Digestive  and  Kidney 
Disea.ses,  iiii  hiding  consideration  ot 
personnel  qu<ilifH  ations  and 
pepfurinaiK  e.  and  the  competence  of 
iiuliv  niii.il  investigators,  the  disclosure 
ot  uhu  ti  uould  constitute  a  clearly 
uiiv%>irranted  invasion  of  personal 
privacy. 

.Vonie  of  Committee:  Board  of  Scientific 
Counselors.  NIDDK. 

Date  November  6-8.  2002 

Open  November  6.  2002.  6  p  m  to  6:30 
p.m. 

Agenda  Introductions  and  Overview. 

Place  National  Institutes  of  Health. 
Building  5.  Room  127,  Bethesda.  MD  20892 

Closed  November  6.  2002.  6:30  p  m.  tu 
adjournment. 


Agendo  To  riniew  and  evaluate  personal 
(jualifii  ations  and  performance,  and 
(ninpetence  of  individual  investigators. 

Place:  National  Institutes  ot  Health. 
Building  5.  Room  127.  Bethesda.  .MD  20892. 

Closed:  November  7.  2002.  8  am.  to 
adjournment. 

.■{gendn:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
I  oinpetent:e  of  individual  investigators. 

Place  National  Institutes  of  Health. 
Building  5.  Room  127.  Bethesda.  MD  20892. 

Closed:  November  8.  2002.  8  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place  National  Institutes  of  Health. 
Building  5.  Room  127.  Bethesda.  MD  20892. 

Contact  Person:  Marvin  C.  (iershengorn. 
MD.  Scientific  Director.  Division  of 
Intramural  Research.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases. 
National  Institutes  of  Health.  9000  Rockville 
Pike.  BIdg,  10,  Rm.  9N222.  Bethesda.  MD 
20892.  (301)  496-4129. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
1  i)  will  need  to  show  a  photo  ID.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research; 
9J  848.  Digestive  Diseases  and  Nutrition 
Research:  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  October  4.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory- 
Committee  Polity. 
|FR  Do(  .  02-25886  Filed  10-9-02;  8:45  am] 

BILLUMi  COOE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S,C,  Appendix  2).  notice 
IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
,552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclo.se 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Training  in 
Gastroenterology. 

£tote.- October  18,  2002. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce;  2  Democracy  Plaza,  6707  Democracy 
Blvd.  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Maxine  Lesniak,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  Room  756,  6707  Democracy 
Boulevard,  National  Institutes  of  Health, 
Bethesda,  MD  20892-6600,  (301)  594-7792, 
lesniakw@extra.niddk.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  October  4,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-25887  Filed  10-9-02;  8:45  am] 

BILUNC  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  cimended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  NICHD  Institutional 
Training  For  Pediatricians. 

Date:  November  &-7,  2002. 
I         Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 


Contact  Person:  Rita  Anand.  PhD. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  NIH.  9000 
Rockville  Pike.  MSC  7510.  6100  Building. 
Room  5B01,  Bethesda,  MD  20892.  (301)  496- 
1487.  anandr@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  ,\ssistan( :e 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865.  Research  for 
Mothers  and  Children:  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  October  4.  2002. 
LaVeme  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-25888  Filed  10-9-02:  8:45  am] 
nUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

Th6  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  New  Animal  Models  for: 
Part  A  Tuberculosis  (TB). 

Date:  November  1,  2002. 

Time:  1  p.m.' to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Pyace;  6700-B  Rockledge  Drive.  Bethesda, 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  Vassil  St.  Georgiev,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Program.  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  E>rive,  MSC.  7610.  Bethesda.  MD 
20892-7610.  (301)  496-2550. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  New  Animal  Models  for: 
Part  B  Aspergillosis. 

Date:  November  4.  2002. 

rime;  8:30  a.m.  to  5  p.m. 


Agenda;  To  review  and  evaluate  lontrai  1 
proposals. 

Place:  Holiday  inn.  2  Montgomery  Village 
.Avenue.  Gaithersburg.  MD  20879 

Contact  Person;  Vassil  St.  Georgiev.  PhD 
Scientific  Review  .Administrator.  Scientific 
Review  Program.  Division  uf  Extramural 
.Activities.  NIAID.  NIH.  Room  2217.  6700-B 
Rockledge  Drive.  MSC.  7610.  Bethesda.  .MD 
20892-7610.  (301)  496-2550. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos  93.855.  Allergy,  Immunology. 
and  Transplantation  Research:  93.856. 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health.  HHS) 

Dated;  October  2,  2002.      . 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-25890  Filed  10-9-02:  8 :4.=S  ami 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth    i  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  L.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Pelvic  Floor 
Dysfunction. 

Date:  November  21.  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd.  Suite  409. 
Willco  Bldg..  Rockville.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Ion  M.  Ranhand.  PhD. 
Scientist  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health,  and  Human  Development.  HIH.  6100 
Executive  Blvd..  Room  5E03.  Bethesda.  .MD 
20892,  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program:  93.867. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
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Medical  Rehabilitation  Research.  National 
In-stitutes  of  Health.  HHS) 

Dated   October  1    2002 

LdVerne  Y.  Sthngfield. 

Diiffrtor  Offirr  i)t  Federal  Advistjry 
Committee  Poluv. 

'FR  [lor    ri:'-2S8q2  Filed  tt)-9-fl2;  8:45  ami 
BILtlNG  COOe  4140-01 -M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv  Committee  Act.  as 
amended  (5  I'  S  C.  .\ppendi\  2).  notice 
is  hereby  given  of  the  following 
nufting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)|4)  and  552b(c)l6),  Title  5  I'  S,C  . 
as  amended.  The  contract  proposals  ami 
thft  diM  ussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  Luntract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee:  National  Institute  of 
Mental  Health  Spec  ial  Emphasis  Panel 
Revised  Toxicology  Proposal. 

Dafe.  October  17.  2002. 

Time:  1  p.m.  to  ."5  p.m 

Agenda  To  review  and  evaluate  contract 
proposals. 

Place  \euros<  ience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Peter  )  Sheridan.  PhD. 
Stientific  Review  .\dministrator.  Division  of 
E.xtramural  Activities.  .NIational  Institute  of 
Vlnntal  Health.  ,N1H.  Neuroscience  Center. 
hUOl  Executive  Blvd..  Room  H142,  MSC  960ft. 
Bethesda.  MD  20892-9606.  301-443-151;). 
pshenda'i^maii  nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

((Catalogue  of  Federal  Domestic  .Assistani.f 
Program  Nos.  93.242.  Mental  Health  Resean  h 
Crants:  93.281.  Scientist  Development 
Award.  St  ientist  Development  .\ward  for 
Clinicians,  and  Rese.arch  Scientist  .-Nward; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 


Dated:  October  2,  2002. 
l^Veme  Y.  StnnRfield. 

Dirvi  tor.  Office  of  hrderul  Advison,- 

Committee  Policy 

jFR  Dot    02-25893  Filed  10-9-02.  8:45  ami 

BILLING  COOC  4140-01-*! 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

I'.isii.int  to  section  l()(di  of  the 
1  i-'ltTal  .\dvisory  Committee  Act,  as 
amended  (5  U.S  C  Appendix  2).  notice 
is  hereby  givt-ii  nf  the  fuliowing 
uu't'ting 

Th-'  iii-'ftiUi;  \\  ill  tM^  closed  to  the 
public  in  dccnni.iiK  •■  v\ith  the 
pro\isions  set  inrtti  in  sfctions 
552b(c)(4)  and  .552b(c)(6).  Title  5  I'.S C. 
as  anit'iidfd  The  grant  applK:ati()ns  and 
the  disc  ii>si()ii«>  (  nuid  dis(.li)st' 
( iiiifiii-'iitial  tradf  -m'(  r»'ts  or  (  nnimercial 
prnpiTiv  -.u(  h  as  patfiitablt'  material, 
and  personal  mfonnatinn  concerning 
iiulu  iiiiials  ass()(  latcd  with  the  grant 
applu.ituins.  the  disi  insure  of  which 
would  constitulf  a  (  Icariv  unwarranted 
invasiiiu  nf  pfisDiial  privacy 

Soiiif  ul  i.aiiiinittff  ,\dliundl  Institutf  of 
.Mlergv  and  lnfei:tious  Di.seases  Special 
Emphasis  Panel  Centers  for  .MDS  Kfsearrh 
(CFAR) 

Date  October  20-22.  2002 

Time:  October  20.  2002.  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  2081 'i 

Time  October  21.  2002.  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn.  Chevy  Chase,  5.t20 
VVisi:onsin  Avenue.  Chevy  Cha.se.  MD  2081  fi 

Time  October  22.  2002.  9  a.m.  to  5  p  ni 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  Chevy  Chase.  5520 
Wisconsin  .Avenue.  Chevy  Chase.  MD  20815 

Contact  Person  Eleazar  (^ohen.  PhU. 
Scientific  Review  .Administrator.  Nl.MD 
DE.\.  Scientiru  Review  Program.  Room  2Z2U. 
KTOOB  Ko(  kl.-(igf  Dri\f.  MSC-7f,16. 
Bethesda.  MU  20892.  tUl-»9ti-2550. 
er/7n''ini/i.,i{ov 

This  notice  i^  tuMiiL;  jnihlislu'd  Ifss  than  1.5 
davs  prior  to  ttu-  m-TiMii;  iliic  to  thf  timing 
limitations  impnsfil  ii\  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Doiiu'stii   .Assistance 
Program  Nos   Mi  H5.t   .Mii-rgv    Imnuinology. 
and  Transplantation  Ki'sean  ti:  'It  H5f). 
Microbiologv  <inii  liitrc  tmus  Diseases 
Research.  National  InsiilulHs  ol  Health.  HHS) 


Uateil   Odober  2.  2002. 
I.a Verne  Y.  Stringfield. 

Diri;  ti>r.  OtUce  ut  Federal  Advisor)' 
Comniittee  Policy. 

ilK  I)o(    (12-25894  Filed  10-9-02:  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  and 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Ffderal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendi.\  2).  notice 
IS  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  ot  Committee  National  Institute  of 
Dental  and  Craniofac  ial  Research  Special 
Emphasis  Panel  03-21.  Review  of  R44 
Ckanls. 

Daff';  October  31.  2002. 

Time:  3  p.m   to  4  [i  m 

Agenda:  To  re\  lew  and  evaluate  grant 
applic;ations 

Place.  45  Center  Drive.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

ConUirt  Person:  Philip  Ashko.  PhD.  DMD. 
Si  leiitifii   Re\  lew  .Administrator.  45  Center 
Drive.  Natl  her  Building.  Rni,  4.AN44F. 
National  Institutes  of  Health.  Bethesda.  MD 
2U892.  (301)  594-2372. 

.Wimp  of  Committee:  National  Institute  of 
Dental  and  (Craniofacial  Research  Spec:ial 
Kniiihdsis  Panel  02-93.  Review  of  R13 
( rrants. 

Poff  November  1.  2002. 

Time:  1  p.m.  to  3  p.m. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place  45  Center  Drive.  Natc:her  Building. 
Conference  Room  H.  Bethesda.  MD  20892 
(Telephone  Cunferenc:e  Call). 

Contact  Person:  H.  Ceorge  Hausch.  PhD. 
.Acting  Direc:tor  4500  Center  Drive.  Natcher 
Building.  Rm.  4AN44F.  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-2372. 

\ome  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-09.  Review  of  ROl 
Crants. 

Dote  November  7.  2002. 

Time  8:30  a.m.  to  3  p.m. 

Aifenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 
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Place:  Four  Points  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  H.  Ceorge  Hausch,  PfiD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-10,  Review  of  ROl 
Grants. 

Date:  November  8,  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-02,  Review  of  Clinical 
Trials. 

Date:  November  11-12,  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  amd  evaluate  grant 
applications  and/or  proposals. 

pyoce;  Marriott  Pocks  Hill,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-07,  Review  of  ROl 
Grants. 

Date:  November  14,  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  H.  George  Hausch.  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-08,  Review  of  ROl 
Grants. 

Date:  November  16,  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Clarion  Barcelo  Hotel  O'Hare 
International  Airport,  5615  North 
Cumberland  Avenue,  Chicago,  IL  60631. 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F.  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-13,  Review  of  R44 
Grants. 

Date:  November  20,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD. 
Scientific  Review  Administrator,  45  Center 


Drive,  Natcher  Building,  Rm.  4AN44F. 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-11,  Review  of  R44 
Grants. 

Date:  December  4.  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building. 
Conference  Room  H,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Peter  Zelazowski.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities,  National  Inst  of  Dental  & 
Craniofacial  Research,  National  Institutes  of 
Health,  45  Center  Dr.  Rm.,  Bethesda,  MD 
20892-6402. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research.  National  Institutes  of 
Health,  HHS) 

Dated:  October  2,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-25895  Filed  10-9-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Insfitue  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  Human 
Embryonic  Stem  Cell  Resources. 

Date:  October  22,  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6129  Executive  Blvd..  Rockville,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Craig  A.  Jordan,  PhD, 
Chief,  Scientific  Review  Branch,  NIH/ 


NIDCD/DER,  Executive  Plaza  South.  Room 
400C,  Bethesda,  MD  20892-7180,  301-»96- 
8683. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  re\  iew  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos,  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders.  National  histitutes  of  Health.  HHS) 

Dated:  October  4.  2002. 
La  Verne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-25896  Filed  10-9-02;  8:45  am) 

BILUNG  COOE  4140-09-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor}'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  •  itentable  material, 
and  personal  in'     .nation  concerning 
individuals  ass   .,iated  with  the  grant 
applications,  th  ■  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
-Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel  Impact  of  Microbial 
Interactions  on  Infectious  Diseases. 

Date:  November  f>-8.  2002. 

Time:  8:30  a.m.    3  6  p.m.. 

Agenda:  To  rev.ew  and  evaluate  grant 
applications. 

P/ace:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue.  NW..  Washington.  DC 
20007. 

Contact  Person:  Gregory  P.  jarosik.  PhD. 
Scientific  Review  Administrator.  Scientific 
Review  Program.  Division  of  Extramural 
Activities,  NIAID,  6700B  Rockledge  Drive. 
MSC-7616.  Bethesda.  MD  20892.  301-496- 
2550,  gjarosik@niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research.  National  Institutes  of  Health,  HHS). 
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Dated:  October  2.  2002 
LaVeme  Y.  StnnRfield. 

Director.  CJffue  of  bcdtrai  Advisory 

Committer  Policy 

(FR  Dot:.  02-25901  Filed  10-9-02;  8:45  ami 

BILLING  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U  S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(cll4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  toncerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasions  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Heahh  and  Human  Development 
Special  Emphasis  Panel  '  .\ugmentative  and 
Alternative  Communication  Strategies  for 
Treatment  of  Acquired  Cognitive  Linguistic 
Disorders  " 

Date  November  11,  2002 

Time  8:30  a.m.  to  12.30  p.m 

Agenda  To  review  and  evaluate  grant 
applications. 

Place  Doubletree  Hotel.  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person  .^nne  Krey,  Scientific 
Review  .Administrator.  Division  of  Scientifii 
Review,  National  Institute  of  Child  Health, 
and  Human  Development.  National  Institutes 
of  Health,  6100  Executive  Blvd  .  Rm.  5E03. 
Bethesdd.  MD  20892    301-135-6908. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertilitv  Loan  Repayment  Program;  93.864. 
Population  Research;  93  865.  Research  for 
Mothers  and  Children.  93  929.  Center  for 
Medual  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  October  4,  2002. 
LaVeme  Y.  Stringfield, 

Direitor.  Otticc  of  Federal  Advisory 

Committee  Policy 

IFR  Do(    02-25902  Filed  10-9-02;  8:45  am) 

BHJJNG  COOC  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Ffderal  Advisorv  f'ommittee  Act.  as 
amended  (.5  V  S.C.  Appendix  2).  notice 
is  hcrebv  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ume  of  Committee  National  Institute  of 
Child  Health  and  Human  Development 
Spe<  id!  Emphasis  Panel.  Mechanisms  of 
.Adverse  Drug  Reac  tions  in  Children 

Date  November  12,  2002. 

Time  9  am  to  5  p  m 

Agenda  To  review  and  evaluate  grant 
applu  ations 

Place.  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852 

Contact  Person  Rita  .Anand,  PhD, 
Scientific  Review  .Administrator.  Division  of 
Scientific  Review.  Nationdl  Institute  of  Child 
Health,  and  Human  Development,  NIH.  9000 
Rockville  Pike,  M.SC  7510.  filOO  Building. 
Room  5B01.  Bethesda.  MD  20892,  (301)  496- 
1487.  anandr&mail  nih  gov 
((Catalogue  of  Federal  Domestii  ,Assistance 
Program  Nos.  93  209,  Contrac  eption  and 
Infertility  Loan  Repavment  Program.  93.864, 
Population  Resean  h,  93  865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  ot  Health.  HHS) 

Dated:  October  4.  2002. 
LaVeme  Y.  Stringfield, 

Diret  tor.  I  Htii  e  ot  tedeml  .■\(his<)r\ 
Committee  Policy 

IFR  no(     02-25903  Fileci  10-4-02;  8:45  am] 
BILUNG  COOE  41410-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
P'ederal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2).  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5,52b(c)(4)  and  552b(c)(6).  Title  5  U,S.C.. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel  "Small 
(Grants:  voice/speech". 

Date  October  29.  2002. 

Time  2  p.m.  to  3  p.m. 

.\genda  To  review  and  evaluate  grant 
applications. 

Place  6120  Executive  Blvd.,  Suite  400C, 
Rockville,  ,MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Craig  A.  [ordan.  PhD, 
C~hief.  Scientific  Review  Branch,  NIH/ 
NIDCD/DER,  Executive  Plaza  South,  Room 
400C,  Bethesda.  MD  20892-7180,  301^96- 
8683 

\ame  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  Chemical 
Senses  Feasibility  Grants. 

Date  November  19,  2002. 

Time.  1  p.m.  to  4  p.m. 

.■\genda  To  review  and  evaluate  grant 
applications. 

Place  6120  Executive  Blvd.,  Suite  400C, 
Bethesda.  MD  20852. 

Contact  Person  Melissa  Stick,  PhD.  MPh, 
S(  ientific  Review  .Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Researech,  NIDCD/NIH,  6120  Executive 
Blvd  ,  Bethesda,  MD  20892,  301-196-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institues  of  Health,  HHS) 

Dated:  October  3,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  /\dvisory 

Committee  Policy 

(FR  Doc.  02-25905  Filed  10-9-02:  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel  AIDS 
Center. 

Date:  November  19.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center, 
6001  Executive  Boulevard.  Room  6140, 
MSC9606;  Bethesda,  MD  20892-9606,  301- 
443-1225,  rweise@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health,  HHS). 

Dated:  October  2,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-25909  Filed  10-09-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Instltuta  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendbc  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Training  Grants. 
Date:  November  14,  2002. 
Time:  10  a.m.  to  11:30  a,m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  79  T.  W.  Alexander  Drive. 
Building  4401,  Conference  Room  122, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  Ethel  B.  Jackson,  DDS, 
Chief,  Scientific  Review  Branch,  Office  of 
Progreim  Operations.  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-30,  Research  Triangle  Park. 
NC  27709. 919/541-7826. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Review  of  Training  Grants. 
Date:  November  15.  2002. 
Time:  3  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  79  T.  W.  Alexander  Drive, 
Building  4401,  Conference  Room  122, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  Ethel  B.  Jackson,  DDS, 
Chief  Scientific  Review  Branch,  Office  of 
Program  Operations,  Division  of  Extramural 
Research  and  Training,  Nat.  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD  EC-30,  Research  Triangle  Park, 
NC  27709.  919/541-7826. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.113,  Biological  Response  to 
Environmental  Health  Hazards:  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation- 
Health  Risks  from  Environmental  Exposures; 
93,142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances— Basic 
Research  and  Education;  93,894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health.  HHS) 

Dated:  October  3,  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-25910  Filed  10-9-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Clinical  &  Basic 
Studies  in  Polvcvstic  Ovarian  Syndrome. 

Date:  November  19-20,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce.- Holiday  Inn— Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Jon  M.  Ranhand.  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NTH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892.(301)435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  October  3,  2002. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy 

[FR  Doc.  02-25913  Filed  10-9-02:  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
lyieeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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\ame  of  Committee:  Center  for  Scientific 
Kt;v  lew  Special  Emphasis  Panel.  Cancer 
Molecular  Pathobiology  Studv  Section. 

Date:  October  6-8,  2002. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
iipplications. 

Placfr  Latham  Hotel,  3000  M  Street  NW., 
Washington.  DC  20007-3701. 

Contact  Person:  Elaine  Sierra- Rivera,  PhD. 
Scientific  Rf\  i^u    \dni;;ii.strator.  Center  for 
Scientifii  K^\  :>\\    \  r:    nal  Institutes  of 
F^m!'-:    '>"'|'.  K  ..  v  •■  It;,-  i)-  .-   Room  4136. 
Mm    "r)ii4    ;i-'.':--.:,i    M!)  .nrstfj    ,j0i-4.)5- 
I  ■""  I    ".  •  '^'  ■■    ••r.nih  gov 

'.  :,.i  :,_•;.  L'  .1  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

\ame  of  Committt-e  Musculoskeletal  and 
[H-ntal  Sciences  Integrated  Review  Group. 
( .►■r;>T.ii  Mfdicine  B.  Study  Section. 

DaU    October  7-8,  2002. 

Time:  8  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applu:ations  and/or  proposals. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  .^venue,  .NVV.,  Washington.  DC 
JIJ007 

Contact  Person:  Shirley  Hilden.  PhD, 
Scientific  Review  Administrator.  Center  for 
Sc  ientific  Review.  National  Institutes  of 
H-Mlth,  6701  Rockledge  Drive.  Room  4218. 
MS(    ~H14   Bethesda,  MO  20892.  (301)  435- 

1  MH 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group. 
Experimental  Immunology  Study  Section. 

Da/e.  October  10-11.  2002. 

Time:  8:30  a.m.  to  1 1  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  VVestin  Grand  Hotel.  2350  M  Street. 
\'.V..  Washington.  DC  20037-1417. 

L'onfacf  Person:  Cathleen  L.  Cooper.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4208. 
MSC  7812.  Bethesda.  MD  20892.  (301)  435- 
3566.  cooperri@csr.nih.gov. 

This  notice  is  being  published  less  than  I.t 
(lays  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Immunological 
Sciences  Integrated  Review  Group. 
Immunological  Sciences  Studv  Section. 

Dofe  October  10-11,  2002  ' 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  VVestin  Grant  Hotel,  2,;t'iO  M  Street, 
NW.,  Washington.  DC  20037-1417 

Contact  Person  Samuel  C   Edwards.  PhD 
.S(  lentifit   Rev;fvv  .Xdmmistrator,  Center  fur 
i5Hentifi(  Review.  .Satiiinal  Institutes  nt 
Health.  6701  Rockledge  Drive,  Runrii  4Jl)(i 
MSC  781J.  Bethesda,  MD  20H<)2   I  !()ll  4,i.i- 
1 152   i^dwards^'fSrsr  nih  gen 

This  notice  is  being  published  less  ihaii  1  i 
days  prior  (o  the  meeting  due  to  the  timing 


limitations  iinpuseil  b\  the  re\  iev\  and 
funding  cycle. 

Name  of  Committee:  Center  tor  S(  lentitu 
K>  i;.u  S[,.,|  ial  Emphasis  Panel   BehaMoral 
M.   ii   .::.■   .Xiiiiiial  .Studies. 

Date:i)i  l.itier  I  1.  201)2 

Time:  1    id  p  m   in  2  U)  p  iti 

Agenda    h^revieu  .iiui  ewiluale  grant 
applications 

P/ace;  Radis.son—()lti  Inwn,  901  North 
Fairfax  Street    .Mexaiidna,  \  .-X  22.114 

Co;)Mi  t  PtTsiin   Lee  S.  Mann.  PhD.  ID, 
Scientifii   Ke\  leu  .^dniiiiisfrator.  Onter  for 
.Scienlitii    Ke\  iev\    National  Institutes  ot 
He.ilili    >,'{)]  KiH  kledge  Drue,  Room  :il86. 
MSt     ^H4H,  Hettiesda    MD  20892,  !U)1|  4J5- 
0677. 

This  notii  e  i-,  being  puhlished  less  than  lr> 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  re\  levv  and 
funding  cycle 

(Catalogue  of  Federal  Domestu  .Assistaiu  e 
Program  Nos.  93  306.  Comparative  Medii  ine, 
'J  I   Ulh   'M   iH   Cliuii  a!  Kesearih,  93  33,i, 
9.i,.i.i:,  9,i,.i9.i    9.1..i96.  9.)  8,i7-9.'i  844. 
93.846-93.878.  93.892,  9,1  893    National 
Institutes  of  Health,  HH.S) 

Editorial  .Note:  1  his  iloi  unient  was 
received  at  the  Office  of  the  Federal  Register 
on  October  7.  2002. 

Dated:  October  1   2002. 
La\'eme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc  02-25889  Filed  lU-i)9-<)2,  8  4,5  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

i'lirsiiaiit  tn  section  10(d)  of  the 
Fodi-ral  .Kiivisorv  (Ifimmittee  Act.  as 
dmeiKJfd  ['■>  r  S  C.  Appendi.x  2).  notice 
IS  ht'reb)\  ^i\en  of  a  meeting  of  the 
.•\d\  isorv  (lominittee  on  Research  on 
Women's  Health, 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
a\  dilable   Individuals  who  plan  to 
dttenii  and  need  special  assistance,  such 
ds  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
iiotifv  the  Contact  Person  listed  below 
in  dd\  ance  of  the  meeting. 

Siunf  ,it  (.(iiumittt't    .XiiMsorv  Committee 
on  Kesean  h  on  Women's  Health, 
Datr  {)(  toiler  28.  2002 

I'llV.r    9  ,1   111     to   T   p  ni 

.\iifniiii    1 1 1  prov  ide  ad\  ice  on  appropriate 
researi  h  .ic  \\\  ities  v\  ith  respe(  I  to  women's 
health  and  related  studies  to  be  undertaken 
b\  the  national  research  institutes:  to  provide 
re(  ornmeiuiations  regarding  ORWH 
ai  tivities.  and  to  assist  In  monitoring 
1  ompliani  e  regarding  the  inclusion  of 
women  in  clinical  trials. 


Place:  31  Center  Drive,  Bldg,  31,  Cnnf,  Rm. 
h.  Bethesda,  MD  20892. 

Contact  Person:  loyce  Rudick,  Director, 
Programs  Ik  Management.  Office  of  Research 
nri  Women's  Health.  Office  of  the  Director, 
National  Institutes  of  Health.  Building  1, 
Room  201,  Bethesda.  MD  20892,  301/402- 
1770, 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
\viv\\4  odnih.gov./orvih. ,  where  an  agenda 
and  any  additional  information  for  the 
meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  .Nos.  93  14,  Intramural  Research 
Training  .-Kward;  93.187,  L'ndergraduate 
Si  holarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds:  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds:  93.232.  Loan  Repayment 
Program  for  Research  Generally;  93.39. 
.Academic:  Research  Enhancement  .Award: 
93.936,  NIH  .Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program.  National  Institutes  of  Health,  HHS) 

Dated.  September  30.  2002. 

.^nna  Snouffer. 

Dfpulv  Director.  Office  of  Federal  Advison 
Committee  Policy 

IFR  Doc    02-25911  Filed  10-9-02;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4736-N-1 6] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment — 
Modernization  of  Public  Housing 
Under  the  Comprehensive  Grant 
Program  (CGP)  Reporting 
Requirements 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACUON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  Due  Date:  December  9, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW., 
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Room  4249.  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-0614, 
extension  4128.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  conmients 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 


respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Modernization  of 
Public  Housing  under  the 
Comprehensive  Grant  Program  (CGP) 
Reporting  Requirements. 

OMB  Control  Number:  2577-0157. 

Description  of  the  need  for  the 
information  and  proposed  use:  Public 
Housing  Agencies  (PHAs)  with  250 
units  or  more  of  public  housing  will 
submit  information  to  HUD  to  approve 
the  PHAs  annual  Comprehensive  Plan 
submission,  to  reserve  its  formula  share 
of  the  nation  allocation  for  the  CGP. 
certify  resident  consultation  by  the  local 
government,  to  certify  PHAs 
compliance  with  statutory  and 
regulatory  requirements  by  the 
governing  body  of  the  PHA,  and  to 
monitor  performance  of  the  projected 
activities  of  the  CGP  funds.  PHAs 
submit  this  information  to  obtain  a 
benefit  from  the  Federal  Government. 


The  Public  Housing  Capital  Fund 
Program  will  replace  the  CGP  once  final 
regulations  are  implemented. 

Agencv  form  numbers,  if  applicable: 
HUD-52'832.  HUD-52833.  HLID-52H34. 
HUD-52835,  HUD-52836.  HUD-52837. 
HUD-52840. 

Members  of  affected  public:  State  ur 
Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  pare  the  information 
collection  including,  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  832  respondents, 
annually.  68  average  hours  for  seven 
forms,  total  reporting  burden  54.320 
hours. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change. 

Authoritv:  Section  3S0b  ot  the  I'aiienvork. 
Reduction  Act  ot  1995.  44  T.S.C.  Chapter  35, 
as  amended- 

Dated:  October  3.  2002. 
Michael  Liu. 

Assistant  Se(  retar.  lor  Puhlu  nnd  Indian 
Housing 

BILLING  CODE  4210-33-M 
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U.S.  D«partiTwnt  of  Housing 
and  Urban  Oavalopment 

Oftic«  ot  Put*c  and  Irxlian  Housing 


Executive  Summary  of 
Preliminary  Estimated  Costs 

Physical  and  Management/ 
Operations  Needs 
Comprehensive  Grant  Program  (CGPi 

P'jtmc  R«pcxting  8ufd«r.  toe  thK  coltectiofi  or  infofmaoon  .<;  estimated  to  aveoge  10  0  hoor<;  per  response  including  the  time  fof  reviewing  instructions,  searching 
e«>sllngdata5oufces  gaOienng  and  mamtainngUTe  data  needed  and  comptetmg  and  reviewing  the  collection  of  information  Send  comments  regarding  this  burden 
Bsomate  cy  any  oihef  aspec !  ol  »iis  collection  of  infof  mation  including  suggestions  for  reduang  this  burden  to  the  Reports  Management  Ofticef  Office  ot  Information 
Poiioes  and  Systems  US  Defjartmerto' mousing  and  Urban  Development  Washington  DC  20410  3600  and  to  the  Office  of  Management  and  Budget  Paperwork 
Reduction  P'Oject  i257^  OlS'i   Washington   DC   20503  Do  not  send  this  completed  form  to  eitfier  of  these  addresses 


OMB  Approval  No  25770157  (Exp  7'31'95) 


P'^A,  -A  \<ifne 


Fedeial  "^  seal  Vea' 


D«v^ctx^e^'  VumOflr/ 


Tow 

Cwfeni 
Oniis 


ii  s'-.-^a'eo  -aro  Cos' 


Pe«  lkvi 

-ara  Cos! 


Exceeds  Pefceniagp 

Reasonable        ot  Vacani 
Cosl  Unils 


Total  Preliminarv  Estimated  Hard  Cosl  fOf  Physical  Needs 


Total  Prsfcminary  Estmated  Cost  tor  Pha   Wid«  Management/Opefations  Needs 


Total  PrelKTiiaafy  Estn^ated  Cost  tof  PHA  Wo*!  Mondwelling  Structues  and  Equipment 
Tota(  PraHmBiary  Esomated  Cost  tor  pha  Wtde  Adrnmistraoor 


Total  Pre»minafy  Estimated  Cost  to»  Ph A  Wide  C~>th« 
Grand  Tota«  ol  PHA  N«eds 

X 


Oal* 


Page ol 


form  HU(>,42831  (2/92) 
re(  Harxftook  748S  3 
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Instructions  lor  Prepwatton  of  FonnHUD-52831,  

Executive  Summary  of  Preliminary  Estimated  Costs  for  Physical  and  Management/Operations  Needs 


Report  Submission:  Prepare  one  form  HUD-52831  for  the 
entire  PHA/IHA  and  submit  to  HUD  as  part  of  the  submission 
of  the  original  Comprehensive  Plan  in  the  first  year  of  partici- 
pation in  the  CGP  and  every  sixth  year  when  a  complete 
revision  of  the  Comprehensive  Plan  is  required.  Use  as  many 
pages  of  this  form  as  necessary  to  cover  all  developments 
within  the  PHA's/IHA's  inventory. 

Heading  Instructions: 

PHA/IHA  Name— Enter  the  Public  Housing  Agency  (PHA)/ 
Indian  Housing  Authority  (IHA)  name 

Federal  Fiscal  Year— Enter  the  FRY  in  which  the  Compre- 
hensive Plan  is  being  submitted. 

Column  Instructions: 

Development  Number/Name— Enter  the  State  abbrevia 
tion.  the  PHA  number  and  the  development  number,  which 
may  be  abbreviated  as  VA  36-1 .  Also  enter  the  development 
name,  if  any. 

Total  Current  Units— For  each  development,  enter  the  total 
number  of  current  units  as  identified  in  the  ACC. 

Total  Preliminary  Estimated  Hard  Cost— For  each  devel- 
opment, enter  the  Total  Preliminary  Estimated  Hard  Cost  for 
Needed  Physical  Improvements  from  form  HUD-52832, 
Physical  Needs  Assessment. 

Per  Unit  Hard  Cost— For  each  development,  enter  the  Per 
Unit  Hard  Cost  from  form  HUD-52832,  Physical  Needs  As- 
sessment. 

Exceeds  Reasonable  Cost— For  each  development,  enter 
Yes  or  No  as  to  whether  the  hard  cost  exceeds  90%  of  TDC 
from  fomn  HUD-52832,  Physical  Needs  Assessment. 


Percentage  of  Vacant  Units— For  each  development  enter 
the  percentage  of  vacant  units  from  tomi  HUD-52832.  Physi- 
cal Needs  Assessment. 

Total  Preliminary  Estimated  Hard  Cost  for  Physical 
Needs — Enter  the  total  for  all  amounts  enterStin  the  column 
Total  Preminary  Estimated  Hard  Cost 

Total  Preliminary  Estimated  Cost  for  PH  A-Wide  Manage- 
ment/Operations Needs— Enter  the  Total  Preliminary  Esti- 
mated PHA-Wide  Cost  from  form  HUD-52833.  Management 
Needs  Assessment. 

Total  Preliminary  Estimated  Cost  for  PHA-Wide  Non- 
dwelling  Structures  and  Equipment— Enter  the  total  pre 
liminary  estimated  cost  for  PHA-wide  nondweliing  structures 
and  equipment  that  are  cun'ently  needed  and  will  be  needed 
within  the  next  five  years. 

Total  Preminary  Estimated  Cost  for  PHA-Wide  Adminis- 
tration— Enter  the  total  preminary  estimated  cost  for  PHA- 
wide  administration  (Development  Account  1410)  that  are 
cun-ently  needed  and  will  be  needed  within  the  next  five  years 

Total  Preminary  Estimated  Cost  for  PHA-Wide  Other  - 

Enter  the  total  preliminary  estimated  cost  for  PHA-wide  other 
costs  (Development  Accountsi 411, 1415. 1430, 1440. 1490, 
1 495)  that  are  cun-ently  needed  and  will  be  needed  wrthm  the 
next  five  years. 

Grand  Total  of  PHA  Needs— Enter  the  sum  of  preliminary 
estimated  costs  for  Physical  Needs,  PHA-wide  Managemenv 
Operations  Needs,  PHA-wide  Nondweliing  Stmctures  and 
Equipment,  PHA-Wide  Administration  and  PHA-Wide  Other 
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Physical  Needs  Assessment 

Comprehensive  Grant  Program  (CGP) 


us.  D«panm«nt  of  Housing 
and  Urban  Dsvelopment 

Otiice  of  PuDlic  and  Indian  Housing 


OMB  Approval  No  2577  01 57  (Exp  7'31 -95) 

P^blK  ^fipoftinq  BuKten  tot  inre  cofctcoor  at  lolofmaBon  k  esnmat«)  to  avwage  252  hours  per  response  including  ttie  ime  tor  re\newing  instrucDons  searching 
aiisang  data  sources  gathering  ^dmaintarwigtr-f  data  needed  and  comp»el»>g  and  reviewing  the  coHecDoootintormaBon  Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  or  this  collection  ot  ntor-naDoo  Ticiuding  suggestions  kx  reduang  this  burden  to  the  Reports  Management  Officer  Office  of  InformaDon 
Potaaesanc  Systems  US  D^parUnertof  Moosingano  urtianDeveiopfnent  Wash«igton  DC  20410  3600andtclheOttic©of  Ms^agementandBudget.  PaperworV 
Redijcnon  Protect  1257'' O'S"*'  Washington  DC  ?0503  Do  toi  send  this  completed  form  to  either  of  these  addresses 
f -A.  IMA  Name  '  ~  [H    Or.g,nai 

I     ]    Revision  Numoer 


DatMMprrwni  Nurioar 


I  Owrefc^jmer:  Sam* 


OOFA  Dale 


DeveiopfTient  Type. 
Rental 

Tjrnn^  111 

Mutuu  -♦^p 

Section  ;3   Bond  P'"an«>d 


EU 


Occupancy  iype 
Familv 

EkVrly 
K4t»4C 


Structure  Type 

Detached. 
Semi- Detached 

Row 

Wail>  Jp 

Elevator 


Numcer  o(  BtiiiOirxjs 


I  Vacant  Ur>iis 
Numtier 


Car-enl  Bedroom  Disiritxilion 

0 1  2 

3 4 5_ 

:  5* 


Toial  Current 
units 


Gsnerp  Jescnpoon  cM  Nead«ti  Ptiyscal 


Urgency  ot 

Need(i-5| 


Total  Preliminary  Estimated  Hard  Cost  for  Needed  Physical  Irrprovements 

Per  Unit  Hard  Cost 

Hard  Cost  Exceed  90%  of  TDC  (H  Yes.  anach  viability  analysis  ) 


Development  Has  Long-Term  Physical  and  Social  Viabihty 
Date  Assessment  Prepared 
Sourc«(s|  at  Inlormaacm 


YesD 


YesD 


NoG 


NoD 
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Instructions  for  Preparation  of  Form  HUD-52832— Physical  Needs  Assessment 


Raport  Submission:  Prepare  a  separate  f orm  H  U  D-52832  tor  each 
development  in  the  PHA's/IHA's  inventory,  which  is  eligible  for 
Comprehensive  Grant  Program  (CGP)  funding  Submit  these  forms 
to  HUD  as  part  of  ttie  submission  of  the  original  Comprehensive  Plan 
in  the  first  year  of  participation  in  the  CGP  and  every  sixth  year  when 
a  conplete  revision  of  the  physical  needs  assessment  is  required. 
On  an  as-needed  tiasls.  submit  a  revised  form  for  any  development 
whose  physical  needs  have  significantly  changed  since  the  last 
needs  assessnrient  andthe  PHA/IHA  wishes  to  include  these  needs 
in  the  Action  Plan.  Use  only  one  page  per  development  or  develop- 
ment group.  Developments  which  are  contiguous  and  treated  as 
one  development  for  management  purposes  may  be  grouped 
together. 

Heading  Instructions: 

Development  Numtjor— Enter  an  1 1  -digit  alpha  numeric  code  as 
follows:  two-digit  State  code  (alpha);  two-digit  Field  Office  code 
(numeric):  P  for  public  housing  or  B  for  Indian  Housing:  three-digit 
PHA/IHA  number  (numeric);  and  three-digit  development  number 
(numeric).  For  example,  VA05PO36001 . 

DOFA  Date— Enter  the  Date  of  Full  Availability  (DOFA). 

General  Charsctoristics— Check  the  appropriate  box  that  de- 
scribes the  type  of  development,  the  type  of  occupancy ,  and  the  type 
of  structure.  Also  enter  the  number  of  buildings. 

If  Turnkey  III  is  checked,  indicate  the  number  of  vacant  or  non- 
hometwyer-occupied  units  planned  for  substantial  rehabilitation 
next  to  the  box.  By  so  doing,  the  PHA/IHA  indicates  that:  (1 )  the 
proposed  modernization  will  result  in  bringing  the  identified  units  into 
full  compliance  with  the  homeownership  objectives  under  the  Turn- 
key 111  Program;  and  (2)  the  PHA-'IHA  has  homebuyers  who  both  are 
eligit)le  for  homeownership,  in  accordance  with  the  requirements  of 
24  CFR  Part  904 for  PHA's  or  24  CFR  Part  90S,  Subpart  G,  for  IHA's, 
and  have  demonstrated  their  intent  to  be  placed  into  the  Turnkey  III 
units  proposed  to  be  substantially  rehabilitated. 

If  the  development  is  a  Mutual  Help  and  will  be  at  least  1 0  years  oW 
during  the  next  five  years,  indicate  the  numtier  of  units  that  are 
planned  for  one-time  sutjstantial  rehabilitation  next  to  the  box.  By  so 
doing,  the  IHA  indcates  that  the  proposed  modernization  will  resuH 
in  bringing  the  identified  units  into  fun  compliance  with  the  homeown- 
ership objectives  under  the  Mutual  Help  Program. 

Curront  Bodroom  Distribution— Enter  the  current  number  of  units 
for  each  bedroom  size  and  the  total  number  of  current  units  in  the 
devek)pment  as  identified  in  the  AGO. 

Vacant  Units— Enter  the  number  of  vacant  units  as  of  the  date  this 
form  is  prepared  and  the  percentage  of  vacant  units  to  the  total 
number  of  units  in  the  development.  In  determining  the  number  of 
vacant  units,  refer  to  the  definition  of  vacant  units  as  prescribed  in 
PHMAP  Indicators 

Column  Instructions: 

Qsnorai  Description  of  Nssdsd  Physical  improvsmonts:  Enter 
a  general  description  of  all  unfunded  physical  improvements  that 
must  be  undertaken  to  bring  the  development  (dwelling  and  nond- 
welling  structures,  dwelling  and  nondweWng  equipment,  and  site)  up 
to  a  level  at  least  equal  to  the  modemization  and  energy  conserva- 
tion standards  and  to  comply  with  other  program  requirements 
Include  any  replacements  of  equipment,  systems  and  structural 
elements  that  will  be  needed,  assuming  routine  and  timely  mainte- 


nance, within  the  next  five  years.  Exclude  any  physical  improvement 
needs  for  PHA-wide  non-dwelling  structures  and  eqjipmen!  Enter 
only  physical  improvements  that  are  eligible  for  CGP  funding  Dcnot 
enter  any  physical  improvements  already  funded  by  ClAP  or  other 
sources  which  the  PH/^'IHA  plans  to  complete.  However,  enie' 
physical  improvements  currently  funded  under  ClAP  where  ine 
PHA/IHA  plans  to  reprogram  ClAP  funds  for  other  work  under  the 
CGP. 

Describe  the  proposed  improvements  in  broad  categories  such  as 
kitchens,  bathrooms,  roofs,  electrical  systems,  heating  systems 
landscaping,  non-dwelling  structures,  lead-based  paint  testing. 
lead-tiaseo  paint  abatement,  physical  accessibility,  etc.  include  all 
broad  categories  of  needed  work  without  regard  to  the  availability 
and/or  source  of  funds. 

If  there  are  no  current  needs  and  the  PH AIHA  does  not  ant  cipafe 
any  replacement  needs  within  the  next  five  years,  enter  a  statement 
to  that  effect  in  this  section.  Such  a  statement  does  not  preciuoe  tne 
PH/V,'1HAfrom  amending  the  needs  assessment  at  any  time  wihin 
the  five-year  pe nod  if  unforeseen  needs  anse  or  from  oe^'iif  ymg  new 
needs  which  have  occurred  when  the  needs  assessment  is  'evised 
every  sixth  year. 

Urgortcy  of  Need :  For  each  broad  category  of  work  ident  if  led  u  noer 
the  General  Description  of  Needed  Physical  improvements  enter  a 
number  that  corresponds  to  the  urgency  of  the  need  on  a  PHA-wide 
basis  at  that  development .  with  "1 "  reflecting  the  most  urgent  neea 
and  "5'  reflecting  the  least  urgent  need  In  determining  the  urgency 
of  need,  assign  a  T  to  activities  required  to  correct  emergency 
conditions  and  to  meet  statutory  or  other  legally  mandated  require- 
ments, such  as  lead-based  paint  testing. 

Total  Preliminary  Esttonated  Hard  Cost  for  Needed  Physical 
bnprovenrtents:  Enter  the  total  preliminary  estimated  hard  cost  for 
the  broad  work  categories  listed  in  the  General  Description  ot 
Needed  Physical  Improvements,  excluding  any  management  im- 
provements, administration,  architectural/engineenng  fees,  reloca- 
tion or  other  soft  costs,  and  any  hard  costs  for  PHA'lHA-w-.de 
nondwelling  structures  and  equipment. 

Per  Unit  Hard  Cost:  Divide  the  Total  Preliminary  Estimated  Hard 
Cost  for  Needed  Physical  Improvements  by  the  total  number  ol 
current  units  in  the  development  and  enter  the  per  unit  hard  cost 

Hard  Cost  Exceed  90%  of  TDC:  Check  Yes  o;  No  as  to  whether 

the  Total  Preliminary  Estimated  Hard  Cost  for  Needed  Physical 
Irrprovements  exceeds  90%  of  computed  Total  Development  Cost 
(TDC)  for  the  development.  Note:  If  Yes  is  checKed,  the  PHA/IHA 
may  not  include  work  categories/items,  except  for  emergency  work 
in  Its  Action  Plan  or  Annual  Statement  unless  it  submits,  and  HUD 
approves,arequesttoexceed90%ofTDC.  Note:  It  Yes  is  checked 
attach  the  viability  analysis. 

Development  Has  Long-Term  Physical  and  Social  Viability: 

Check  Yes  or  No  as  to  whether  the  PHA/IHA  has  determined  that 
the  devetopment  has  long-temi  physical  and  social  viability  Note: 
If  No  is  checked,  attach  the  viability  analysis  and  an  explanation  ol 
what  actions  are  proposed  regarding  the  nonviable  development 

Source(s)  of  Information:  Identify  the  source(s)  of  information 
used  to  develop  the  General  Descr^tion  of  Needed  Physical 
Improvements.  Retain  such  information  in  PHA/IHA  files  (i)  as 
suoporling  documentation  for  the  needs  assessment,  (2)  for  post- 
review  by  HUD,  or  (3)  for  submission  to  HUD  upon  request 
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Management  Needs 
Assessment 

Comprehensive  Grant  Program  (CGP) 


U.S.  Department  of  Housing 
and  Urban  DevsloprTterTt 

Otiice  ot  Public  and  Indian  Housing 


OMB  Approval  No  2577 -0157  (Exp   Z/SI'SS) 


Public  Reporting  Burden  fof  the  coitecOon  ot  mlormaOon  is  esOmated  to  average  110  0  hours  per  response  inckiding  the  Dme  tor  reviewing  instructions,  searching 
exisBnq  data  "sources  gathering  and  maintaining  the  data  needed  and  completing  and  reviewing  the  ooHecHonodntormaOon  Send  comments  regarding  this  burden 
esnmatp  or  any  other  aspect  ot  this  coHection  ot  information  ncKjding  suggestions  for  reduang  Oiis  burden  to  the  Reports  Management  Officef  Office  of  Information 
PoiiaesandSystens  JS  Departmentot  Housing  and  Urban  Development  Washington  D  C  2O410-3600andtottieOfficeofM£nagement and  Budget.  Paperwork 
BerJucoon  P-oiect '26"''' 01 5""    Washington  DC  20603  Do  not  send  this  completed  form  to  either  of  tfiese  addresses 


P^'A.   -A  \ x-f 


Gercal  Oesaiption  ci  Wa-^Joe^tr.iCDe'atiors  MeeCs 


CD  Original 

[2  Revision  Number : 


urgency  of 
Need  (1-5) 


°-el'^'narv  Estmaleo 
piiA  Wide  Cobt 


Total  Prehmmary  Eslimatea  ^^A  WiOg  Cost: 
Date  Assessment  Prepared 


Source(S)  of  information 
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Instructions  for  Preparation  of  Form  HUD-52833,  Management  Needs  Assessment 


Report  Submission:  Prepare  one  form  HUD-52833  for  the 
entire  PHA/IHA  and  submit  to  HUD  as  part  of  the  submission 
of  the  original  Comprehensive  Plan  in  the  first  year  of  partici- 
pation in  the  Comprehensive  Grant  Program  (CGP)  and  every 
sixth  year  when  a  complete  revision  of  the  management 
needs  assessment  is  required.  On  an  as-needed  basis, 
submit  a  revised  form  whenever  management  needs  have 
significantly  changed  since  the  last  needs  assessment  and 
the  PHA/IHA  wishes  to  include  those  needs  in  the  Action  Plan. 

Heading  Instructions: 

PHA/IHA  Name— Enter  the  Public  Housing  Agency  (PHA)/ 
Indian  Housing  Authority  (IHA)  Name. 

Original  or  Revision  Numtier  -  Self-explanatory  Every 
sixth  year  a  new  original  is  prepared. 

Column  Instructions: 

General  Description  of  Management/Operations  Needs: 

Enter  a  general  description  of  all  unfunded  and  no  cost 
improvements  needed  to  upgrade  the  management  and 
operation  of  the  PHA/IHA  and  of  each  viable  development  so 
that  decent,  safe  and  sanitary  living  conditions  will  be  pro- 
vided. Enter  only  management  improvements  that  are  eligible 
for  CGP  funding. 

Do  not  enter  any  management  improvements  already  funded 
by  CIAP  or  other  sources  which  the  PHA'IHA  plans  to 
complete.  However,  enter  management  improvements  cur- 
rently funded  under  CIAP  where  the  PHA/IHA  plans  to  repro- 
gram  CIAP  funds  for  other  wort<  under  the  CGP 

Identify  all  current  needs  related  to  the  mandatory  areas  set 
forth  in  the  CGP  Handbook  7485.3.  To  the  extent  that  any  ot 
these  needs  are  addressed  in  an  existing  document,  cross- 
reference  that  document.  For  PHAs,  an  existing  document 
includes  a  HUD-approved  action  plan  based  on  a  HUD 
monitoring  review  conducted  before  implementation  of  the 
Public  Housing  Management  Assessment  Program 
(PHMAP).  a  Memorandum  of  Agreement  (MOA)  or  an  Im- 
provement Plan  (IP).  For  IH  As,  an  existing  document  includes 
a  HUD-approved  Management  Improvement  Plan  (MIP) 


based  on  the  Administrative  Capability  Assessment  (AC  A)  or 
Field  Office  rrwnitonng.  For  example,  improve  rent  collec- 
tion—see MOA.  If  a  particular  worl^  category  is  targeted  to  a 
specific  development,  denote  by  an  astensk  and  enter  the 
development  number  in  parenthesis. 

In  addition,  at  the  PHA's/IHA's  option,  include  other  manage- 
ment and  operations  needs  identified  through  a  self-assess- 
ment or  identified  under  the  PHMAP  for  PHAs.  but  not  set  forth 
in  an  MOA  or  IP 

Describe  the  needs  In  broad  categones.  such  as  rent  collec- 
tion, preventive  maintenance,  security  etc  Enter  all  broad 
categories  of  needs  without  regard  to  the  availability  and  or 
source  of  funds 

If  there  are  no  current  needs  and  the  PHA  IHA  does  not 
anticipate  any  management  needs  within  the  next  five  years 
enter  a  statement  to  that  effect  m  this  section  Such  a 
statement  does  not  preclude  the  PHA'IHA  trom  amending  the 
needs  assessment  at  any  time  wtthm  the  five-year  period  if 
unforeseen  needs  arise  or  from  identifying  new  needs  which 
have  occurred  when  the  needs  assessment  is  revised  every 
sixth  year. 

Urgency  of  Need: 

For  each  broad  category  of  need  identified  under  the  General 
Descnption  of  Management/Operations  Needs  enter  a  num- 
ber that  corresponds  to  the  relative  urgency  of  the  need,  with 
"1 "  reflecting  the  most  urgent  need  and  "5 "  reflecting  the  least 
urgent  need. 

Preliminary  Estimated  PHA-Wide  Cost: 

Enterthe  preliminary  estimated  PHA-wide  cost  tor  each  broad 
category  of  need  described  in  the  General  Descnption  ot 
Management/Operations  Needs  and  the  total. 

Source(s)  of  Information: 

Identity  the  source(s)  of  information  used  to  develop  the 
General  Description  of  Management/Operations  Needs  Re 
tain  such  information  in  PHA/IHA  files  (1)  as  supporting 
documentation  for  the  needs  assessment.  (2)  for  post-review 
by  HUD.  or  (3)  for  submission  to  HUD  upon  request 
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Local  Government 
Statement 

Comprehensive  Gram  Program  (CGP) 


us  Department  of  Housing 
and  Urban  Development 

Otticf  of  Public  and  Indian  Housing 


ir 


OMB  Approval  No  2577 -0157  (Exp  7  31-95) 


Public  Pepoting  Buraen  tor  mi«;  coiieH:6on  o'  ^ntofmation  t<;  "<;:i"iatfaa  to  average  0  1  hour?  per  response  including  Itie  time  for  reviewing  instruction!;  searching  existing 
data  =;cbrces  gamer ing  and  -^.-iinla  nmg  r^e  data  needed  and  completing  and  reviewing  Itie  collection  of  information  Send  comments  regarding  ttiis  burden  estimate 
or  any  otPer  aspect  ot  this  co  lection  ct  infor'^ation  inci  Jding  -.uggestions  tor  reducing  this  burden  to  the  Reports  Management  Officer  Office  of  Information  Policies 
and  Systems  vy  3  Departr^pnt  of  Housingand  orban  Development  Washington  D  C  204iO-3600andtotheOfficeof  Management  and  Budget  Paperwork  Reduction 
Project   25""Ci5"     vVasn  ig'on   DC    20503   Do  not  send  rnis  completed  form  to  either  of  these  addresses 


.Av  rfiL-r  E\lv  uiivc  OlTi.cT  of  file  unit  nf  iienerril  local  covcmmont/Indian  iriho 

in  A  hl^  h  the  (name  ol  Puwc  Housing  Agency  (PHA)  of  Indian  Mousing  Authotity  ((HA))  


optralC>N. 


I  .crtit\  ii'  iho  t<A\o\\  in\i' 

1  The  PHAIHA  ile\clopH,-i,l  ihc  (  niiicirchcnsui-  Pl.uvAruuial 
StaliTnL'ni  in^imNullalion  •*  iih  \i\a\  nuvemmcnioltii.  laK/lndian 
lnhaJiitfitiaKand\MChrL-sidi.-m-.oi  ihc  Jcvcliiprni.Tiis^tivL'a-db\ 
the  Comprchcnsuc  Pl;u\,' Annual  Slalciiu'iil.  in  ,ii.i.(>rd.uKc  wilh 
the  ri-'quirotTiL-niv  nt  Iht.'  t"iinipri.-heiiMvf  (iraiil  Piiiijr:uii 

2.1  hor  PH  As  the  (^lmpr^.•h^■Il^^. c  Pl.m.  Aruiu.il  .Sialcrncnl  is^(insi\- 
Icnt  i-s  ith  the  unit  .it  t'cncr.d  lin..il  k:ovcmin(.'n(N  .LSM.'sMncni  ol  iis 
K"A  -inLi'ine  housUiL'  needs  las  ey  idetKed  hy  i[\  C'oinprehensiye 
HiiuMHi;  Attordahihiy  SlraleL'v  il'H  AS  iiinder  24  ("FR  P:irt '^1 , 
il  apph^ahlei.  .uid  chat  the  uiiil  ol  general  lo^.il  Luuemiiienl  will 
.ix'P<.Tate  in  proyidini;  resident  proeratiis  and  sct\ ii.es;  or 

Ih  For  in  As,  the  C'omprehensiu'  Plan  Annu.il  .Sialeineiu  is  ^onsis- 
lenl  -A  Ith  the  appropriate  goyeniint  body  s  .tssesMncnlot  lis  loyy  - 
iiKiMiie  hiiysins:  needs  ,uid  thai  the  .ippropriate  aovernmj;  hnxly 
yy  ill  et-H-ipcr.iie  m  prov  idin^  resident  programs  and  scry  lees;  >ind 


The  PH  A's/IHA  s  prop<ised  drug  eliminalion  aetiyitiesare  eoor- 
dinaled  with  and  supportive  of  local  drug  eliminaiion  strategies 
;ind  neighN>rho(Hi  iiiiproyemenl  progriims.  il  applicable.  Under 
the  Ci,x>pcrauon  Agreemeni,  the  lixal.'tnbal  goveminenl  is  pro- 
viding public  services;ind  facilities  ol  the  s;une  chiiricter  ;ind  lo 
the  siime  extent  to  Public  ;ind  Induin  housing  as  ;ire  lumished  lo 
other  dyyellings  ;ind  residents  of  the  locidiiy.  Where  additional 
on-duiy  p<ilice  Jire  being  funded  underihe Comprehensive Grini 
Prognun,  such  police  will  only  provide  additional  security  ;irid 
proieciive  services  over  ;ind  above  tfiose  lor  which  the  l(X.'al/ 
tribal  government  is  contraciually  obligated  to  prin  ide  under  the 
Cixtperaiion  .Agreement. 


Nota;  TTm  Comprehensive  Plan  Includes  the  Action  Plan 


Narieoi  Cr^'tr*  c  lec^"  ■/«  jfiK,9T 


Signaiue  oi  Chief  Execuive  Q'tcer  ar-c  Dale 


Warning:     h^D  wil  prosecute  false  claims  and  statements    Conviction  may  result  in  crimiryal  and  or  cmI  penalties    I'SUSC  100'    1010  1012    3' U  S  C  3729  3802| 


Page  1  ot  1 


form  HUD-S283S  (2'92) 
ret  Handbook  7485  3 
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PHA/IHA  Board  Resolution  Approving 
Compreliensive  Plan  or  Annual  Statement 

Comprehensive  Grant  Program  (CGP) 


U.S.  Department  of  Housing 
and  UrtMin  Development 

Office  of  Public  and  Indian  Housing 


Of^B  Approval  No  2577  -015" 


iExp   731^5) 


Public  Reporting  Burden  for  this  coUection  ot  informaton  is  estimated  to  average  0  1  hours  per  response,  including  the  time  tor  reviewing  instructions  searching 
exBtng  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  cxsllection  otinformation  Send  comments  regarding  this  burden 
estimate  or  any  oltier  aspect  of  lt)iscolection  otinformation,  including  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Officer  Office  ol  Intormation 
PoliciesandSysteriK, U.S. DepartrnentofHouslngandUfban Development.  Washington, DC20410-3600and to ItieOfticeofManagementana Budget  Paperwork 

Reduction  Project  (2577-0157),  Washington.  DC  20503  Do  not  send  this  completed  form  to  either  of  these  addresses 

Acting  on  behalf  of  the  Board  of  Commissioners  of  the  below-named  Public  Housing  Agency  (PHA  i/lndi;in  Housmg  Authority  ( IH.A  \.  ;ls 
its  Chairman.  I  make  the  following  certifications  and  agreements  to  the  Depiulmeni  of  Housmg  ;uid  Urban  Development  (HID) 
regarding  the  Board's  approval  of  (check  one  or  more  as  applicable). 

1 I  Comprehensive  Plan  Submitled  on 


.Amendments  to  C"omprchen-.i\e  Plan  Submiiicd  i 


I I  Action  Plan  /  Annual  Statement 

Submitted  on  


I I   Amendment-- to  .Alih 

SubmiltcJi'n   


ir  HUn     .Annual  Si.ucnitni 


I  certify  on  behalf  of  the:  (PHA/iha  Name) . 


that 


1      The  PHA/IHA  will  comply  with  all  policies,  procedures,  and  require 
ments  prescribed  by  HUD  for  modernization,  including  inipleinenla- 
lion  of  the  modernization  in  a  timely,  efficient,  and  economical 
manner; 

2.  The  PHA/IHA  has  established  controls  to  ensure  that  any  activity 
funded  by  the  CGP  is  not  also  funded  by  any  other  HUD  program. 
thereby  preventing  duplicate  funding  of  any  activity ; 

3.  The  PHA/IHA  will  not  provide  to  any  development  more  assistance 
under  the  CGP  than  is  necessary  to  provide  affordable  housing,  after 
taking  into  account  other  government  assistance  provided; 

4  The  proposed  physical  work  will  meet  the  modernization  and  energy 
conservation  sUndards  under  24  CFR  968.1 15  or  24  CFR  905  603; 

5.  The  proposed  activities,  obligations  and  expenditures  in  the  Annual 
Statement  are  consistent  with  the  proposed  or  approved  Comprehen- 
sive Plan  of  the  PHA/IHA; 

6  The  PHA/IHA  will  comply  with  applicable  civil  rights  requirements 
under  24  CFR  968.1 10(a)  or  24  CFR  905.1 15.  and,  where  applicable, 
will  carry  out  the  Comprehensive  Plan  in  conformity  with  Title  VI  of 
the  Civil  Rights  Act  of  1964,  the  Fair  Housing  Act.  and  Section  504  of 
the  Rehabiliution  Act  of  1973; 

7.  The  PHA  has  adopted  the  goal  of  awarding  a  specified  percentage  of  the 
dollar  value  of  the  total  of  the  modernization  contracts,  to  be  awarded 
during  subsequent  FFYs.  to  minority  business  enterprises  and  will  take 
appropriate  affirmative  action  lo  assist  residenl-conlrolled  and 
women's  business  enterprises  under  24  CFR  968. II 0(b);  or  the  IHA 
will,  to  the  greatest  extent  feasible,  give  preference  to  the  award  of 
modernization  contracts  to  Indian  organizations  and  Indian-owned 
economic  enterprises  under  24  CFR  905.165; 

8.  The  PHA/IHA  has  provided  HUD  with  any  documentation  thai  the 
Department  needs  to  carry  out  its  review  under  the  National  Environ- 
mental Policy  Act  (NEPA)  and  other  related  authorities  in  accordance 
with  24  CFR  968.110(c),  (d)  and  (m)  or  24  CFR  905.120(a).  (b).  and 


( I),  and  will  nuinhligatc.  in  anv  manner,  ihc  cv pen  Jiiuici  t  CCIMunds. 
or  otherwise  umlcrtalce  the  activities  iJcniiliciJ  m  ils  Cinpicncnsivc 
Flaa'.Annual  Statement,  until  the  PH.A.IHA  receives  ■Ainicr  -u'mK.!- 
tion  from  HUD  indicalinj:  that  the  Departmen!  has  L.'niplieo  vulh  its 
responsibilities  under  NEPA  and  other  rclalcJ  authnnlies. 

4  The  PHAlHA  will  comply  with  the  wage  rale  rcquircnienN  urKler  24 
CFR968.1in(e)and(r)or:4CFK905  i:iHc,  anJidi; 

in  The  PHA'IHA  vi.ill  comply  with  the  relocation  assistance  .mJ  real 
properly  acquisition  requu-ements  under  24  CFK  4^K  1  lUi  ^  i  ir  24CFK 
9(IS  120(e), 

1 1  The  PHA,1HA  will  comply  with  the  requirements  I.ir  phvsual  aeeessi- 
bihly  under  24  CFR  968.il0(hi  or  24  CFR  905  12n(r,, 

12  The  PHA/IH.A  will  comply  with  the  requirements  lor  accesv  to  records 
and  audits  under  24  CFR  968.1  UHU  or  24  CFR  yO'>  12(Ki:.. 

13  The  PHA/IHA  will  comply  with  the  uniform  administrative  icquiie- 
menti  under  24  CFR  968.1  lOOJ  or  24  CFR  905  I2l)(h). 

14  The  PHA/IHA  will  comply  w  ith  lead-based  paint  testing  and  abatement 
requirements  under  24  CFR  968.1  KHk)  or  24  CFR  905  i:o.i  i. 

15  The  PHA'IHA  has  complied  with  the  requirements  governing  K».al/ 
tribal  government  and  resident  participation  in  accordance  vnth  24  CFR 
968.320ib)  and  (c).  968  330(d)  and  968.340 or  24  CFR 905  672(b)  and 
(c).  905.678(d)  and  905.684.  and  has  given  full  consideration  ui  the 
priorities  and  concerns  of  local/tnbal  government  and  residcnLs.  in- 
cluding any  comments  which  were  ultimately  not  adopte*.!.  m  preparing 
the  Comprehensive  Plan/Annual  SlalemenI  and  any  amendments 
thereto, 

16.  The  PHA/IHA  will  comply  with  the  special  requirements  of  24  CFR 
968.31()(d)  or  24  CFR  905.666(d)  with  respect  to  a  homeownership 
development;  and 

17  The  PHA  will  comply  with  the  special  requirements  iif  24  CFR  968  235 
with  respect  to  a  Section  23  leased  housing  bond-financed  develop- 
ment. 


Attested  By:    Board  Chairman's  Name: 


Board  ChairTnan's  Signature  &  Dale: 


(Seal) 


Wwnkig:    HUD  wfll  prosecutB  talse  daims  and  statements    Convction  may  result  in  cnminal  and/or  avil  penalties 

Page  1  ot  1 


(18^  SO  1(X11  1010  1012     3' J  S  C  3729  3802; 
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Instructions  for  Praparatlon  of  Form  HUD-52837, 
Annual  Statsmonl/Porformanco  and  Evaluation  Raport 

Raport  Submission: 

For  the  Annual  Statamant: 

Prepare  a  separate  Form  HUD-52837  (Parts  I.  II  and  III)  tor  eacti 
annual  tormula  grant,  describing  the  activities  whidi  are  planned  to 
be  undertaken  vyith  the  Comprehensive  Grant  Program  (CGP) 
funds.  Submit  this  form  to  HUD  as  part  of  the  submission  of  the 
original  Comprehensive  Plan  and  annually  thereafter.  On  an  as- 
needed  basis,  submit  a  revised  form  when  major  changes  require 
prior  HUD  approval  to  amend  the  Annual  Statement. 

Prepare  a  separate  Form  HUD-52837  (Parts  I,  II  and  III)  for 
emergency  funding  under  the  annual  formula  grant  where  there  is 
no  approved  Comprehensive  Plan. 

Prepare  a  separate  Form  HUD-52837  (Parts  I,  II  and  III)  for  each 
funding  request  from  the  $75  million  reserve  for  natural  and  other 
disasters  and  emergencies. 

Where  the  PHA  elects  to  submit  an  Annual  Statement  covering 
up  to  a  two-year  period,  prepare  a  separate  Form  HUD-52837  (Part 
II  only)  for  year  two.  A  separate  Part  I  and  Part  III  covering  yeartwo 
are  not  required. 

For  the  Performance  and  Evaluation  Report: 

At  the  end  of  each  program  year,  complete  the  sections  of 
Parts  I.  II  and  III  as  noted  in  footnote  3  on  a  copy  of  the  original 
or  revised  Annual  Statement  and  mark  the  box  Performance  and 

Evaluation  Report  for  Program  Year  Ending Submit  the 

form(s).to  HUD,  together  with  the  narrative  report  on  resident 
and  local/tribal  government  partkapation  and  other  required 
items.  Continue  reporting  at  the  end  of  each  program  year,  until 
all  funds  are  expended. 


Part  1:  Summary 

Heading  Instructions: 

PHA/IHA  Mama  -  Enter  the  Pubic  Housing  Agency  (PHA)/lndian 
Housing  Authority  (IHA)  name. 

Comprahansiva  Grant  Number  -  Enterthe  unk^ue  Comprehensive 
Grant  number  designated  for  the  annual  grant.  This  number  is 
an  1 1  -digil  alpha  numeric  code  as  follows:  hwo-digit  State  code 
(alpha);  two-digit  Field  Offk»  code  (numeric);  P  for  Public 
Housing  or  B  for  Indian  Housing;  three-digit  PHA/IHA  number 
(numeric);  and  three-digit  Grant  number.  The  first  Comprehen- 
sive Grant  approved  under  the  CGP  shall  be  701;  e.g., 
VA05P036701.  The  second  Comprehensive  Grant  approved 
under  the  CGP  shall  be  702;  e.g.,  VA05P036702.  Any  funding 
from  the  $75  million  reserve  for  natural  and  other  disasters  and 
emergencies  shall  be  given  a  separate  Comprehensive  Grant 
number  from  the  PHA's/IHA's  annual  formula  funding. 

FFY  of  Grant  Approval  -  Enter  the  FFY  in  which  the  grant  is  being 
£^]proved/was  approved. 

Type  of  Submission  -  Check  the  appropriate  box  and  Indicate 
whether  the  submisston  is  the  Original  Annual  Statement  for  the 
annualformulagrant  orforthe  $75  mHhon  reserve  for  natural  and 
other  disasters  and  emergencies,  the  Revised  Annual  State- 
ment (and  reviston  number),  or  the  Performance  and  Evaluatkjn 
Report  for  Program  Year  Ending  (enter  date,  e.g.,  6/30/93) 


Total  Estimated  Cost: 

Line  1  -  Enter  the  Original  Total  Estimated  Cost,  rounded  lo  the 
nearest  thousand  dollars,  for  ail  work  that  will  be  urvjertaken 
from  non -CGP  funds,  including  ClAPfundstjeingreprogrammed 
for  CGP  purposes.  Enter  zero  If  no  work  will  be  undertaken  from 
non-CGP  funds.  After  Initial  approval  by  HUD,  enter  any  cosf 
decrease  or  increase  in  the  Revised  Total  Estimated  Cost 
column  whenever  a  revised  Annual  Statement  is  submitted  to 
HUD  for  review  and  approval. 

Lines  2  through  14  -  For  each  line,  enter  the  Original  Tota! 
Estimated  Cost,  rounded  to  the  nearest  thousand  dollars,  tor  al 
work  that  will  be  undertaken  from  the  annualformulagrant  or  the 
$75  million  reserve.  Enter  zero  If  no  work  will  be  undertaken  m 
a  particular  development  account.  After  initial  approval  by  HUD. 
enter  any  cost  decrease  or  increase  in  the  Revised  Tota' 
Estimated  Cost  column  whenever  a  revised  Annual  Statement 
IS  submitted  to  HUD  for  review  and  approval 

Line  15  -  Amount  of  Annual  Grant  -  Enter  the  sum  ot  lines  2  through 
14  In  the  Original  Total  Estimated  Cost  column.  After  initial 
approvalby  HUD.  thesumot  lines  2  through  14  in  the  Revisea 
Total  Estimated  Cost  column  may  not  exceed  line  15  n  the 
Original  Total  Estimated  Cost  column. 

Line  16  -  Ariiount  of  line  15  Related  to  Lead-Based  Paint  (LBP; 
Testing  -  Enter  the  amount  ot  line  1 5  related  to  LBP  testing  in  the 
Original  Total  Estimated  Cost  column  and.  as  appropriate,  in  the 
Revised  Total  Estimated  Cost  column. 

Line  17  -Amount  of  line  15  Related  to  LBP  Abatement  -  Enter  the 
amount  of  line  1 5  related  to  LBP  abatement  in  the  Original  Tota! 
Estimated  Cost  column  and.  as  appropriate,  m  the  Revised  Total 
Estimated  Cost  column  For  example.  If  windows  are  being 
replaced,  estimate  the  portion  of  the  funding  whch  is  directly 
related  to  LBP  abatement. 

Line  18  -  Amount  of  line  15  Related  to  Section  504  Compliance  - 
Enter  the  amount  of  line  15  related  to  Section  504  compliance 
in  the  Original  Total  Estimated  Cost  column  and,  as  appropriate. 
in  the  Revised  Total  Estimated  Cost  column. 

Actual  Cost: 

At  the  end  of  the  CGP  program  year,  i.e.,  6/30,  for  each  annual 
grant  with  a  separate  Comprehensive  Grant  Number  tor  which  funds 
are  still  being  expended,  complete  the  sectkjn  on  Actual  Cost. 
Lines  1  through  18  -  For  each  line,  enter  the  Actual  Cost  ot  funds 
Obligated  and  Expended  at  the  end  of  the  CGP  program  year 
Line  15  -  Enter  the  sum  of  lines  2  through  14  for  obligated  and 
expended. 


Part  li:  Supporting  Pages 

Development  Num»>er/Name  -  Enter  the  abbreviated  number 
(e.g.,  VA-36-1 )  and  the  name,  if  any,  of  the  development  where 
the  work  items  will  be  undertaken.  Enter  "PHA-wide"  tor  work 
items  that  relate  to  a  PHA-wide  activity  (e.g  ,  management 
improvements,  administration,  non-  dwelling  equipment). 


tomi  HUD-52837 


63138 


Federal  Register  '  \'n!.  87.  NO.   197  ' Thursday.  October  10,  2002 /Notices 


General  Description  of  Proposed  Work  Items  ^cr  each  devel 
opme'-"  s'eC  enter  a  gene-a'  descipiio"  o'  ali  work  lerns 
(pnysca.  0-  r^a'.agement  as  applicable; that  wiilDe  uPdertaker 
aiThatdeyeiopmen!  'ncluding  work  that  wiii  oe  'urided  wftn  non 
C2^  '^las  a'^d  ^o  cos;  items  oefore  listing  work  itens  to  be 
u'-der'aKer^  a'  of^er  developments  dentrty  work  items  that  will 
be  accompl'S'^ed  oy  ^O'ce  Account  labor  py  entering  'FA)  m 
parenthesis  nex'  'o  ""^e  wck  item  At!er  isTing  all  work  items  tc 
a'i  deveiopmen's  oeig  '^"oed  epte'  a  general  description  ot 
PHA-wide  activities,  sucn  as  management  improvements  ad 
minisfrative  costs,  equipment  etc  W^en  work  tems  are 
subsequently  deleted,  draw  a  ine  througn  \>^e  General  Descr ip 
tion,  DevelopmentAccountNumoer  .and  Est  mated  Cost  When 
work  iterr^s  3'e  subseqjentiy  added  ente'  the  new  work  item 
under  t^e  app'cp'ate  deveiopmen*  number  Enter  the  quantity 
of  the  worn  as  a  percentage  o-  wnoie  number  Do  not  specify 
the  per  unit  cost  or  the  quanty  of  "materials  Note:  Describe 
administrative  costs  m  suflicient  detail  to  clearly  iden'  ty  items 
excluded  from  the  ^"^  imitation 

Development  Account  Number  For  work  items  that  wili  be  funded 
•■:'^  r3-  '^"ds  ente'  'ne  appropriate  development  account 
A"  c":c"espo"ds'c"^eworK  itemaescnbed  underthe  General 
Cesc-.p;  c  a'  Proposed  Work  Items  column  For  appropriate 
development  accounts,  refer  to  Handooon  "485  3  Where 
funding  wiii  pe  provided  ''om  non  CGP  sources  or  the  work  is 
a  rio  cost  rtem   enter    \A 

Estimated  Cost 

Original-^creach  work  'e'^a-^3  ^'^A  wide  act  v'ty  described,  enter 
the  C'g'na.  Est. mated  Cos:  As!e'lS^the  estimated  cost  of  each 
wcrK  item  that  will  be  'unaed  wth  non  CGP  'unds  including 
reprogrammed  CIA^  f  jnds  After  listing  the  estimated  cost  for 
ail  work  terns  atapariicu  ar  development,  enter  a  subtotal  ol  the 
estim.a'ed  cost  ot  only  tne  wck  terns  that  will  be  funded  from  the 
curren*  year  s  CGP  grant  Note  Do  not  count  costs  that  have 
been  asterisked  m  this  subrolan  Enter  a  grand  total  tor  Pail  II 
ot  only  the  work  items  and  PnA-wide  activities  that  will  be  funded 
w'th  the  current  year  s  CGP  grant 

Revlsed-Whe'e  '"e  estimated  cost  is  revised  enter  a  Revised 
Estimated  Cost  as  appropriate. 

Differenco-E''ter  "^e  difference  petween  the  Original  and  Revised 
Estimated  Costs  If  the  cost  mceases  put  a  plus  i+)  in  front  of 
ttie  dollar  amount  It  the  cost  deceases  put  a  minus  (-)  in  front 
of  the  dollar  amount  When  a  new  work  item  is  subsequently 
added  snow  the  estimated  cost  n  tne  revised  column  and  in  the 
coiumn  marked  deference  Pjt  a  pius  i+)  m  front  ol  the  dollar 
amount  unless  that  item  is  m  an  approved  two-year  or  partial 
two-year  Annual  Statement  When  a  worl^  rtem  is  subsequently 
deleted,  show  the  original  estimated  cost  in  the  column  marked 
difference  and  put  a  minus  i  -  j  m  front  of  the  dollar  amount  Each 
time  there  is  an  increase  or  decrease  in  the  dollar  amount  tor  a 
partcular  work  tem  -r  -nust  be  offset  by  a  corresponding 
increase  or  decrease  in  another  work  item  so  that  the  total 
revised  estimated  cost  .s  equal  to  the  amount  of  the  annual 
grant  When  the  cumulative  total  of  addrtions  equals  or  exceeds 
10%,  obtain  prior  HUD  approval  tiefore  awarding  a  contract  for 
work  that  results  in  the  major  cnange  When  this  occurs,  astensk 
the  work  item  and  complete  this  form  wth  me  appropriate 
modifcations  and  mark  the  box  Revised  Annual  Statement/ 
Revision  Number 


Funds  Obligatad-Funds  Expended  -  At  the  end  of  each  CGP 
program  year  for  each  annual  grant  with  a  separate  Comprehen- 
sive Grant  Number  fc  which  funds  are  still  being  expended, 
complete  the  section  on  Funds  Obligated  and  Funds  Expended 

Funds  Obligated  -  In  this  column,  for  each  development  listed, 
enter  the  cumulative  dolla' amount  of  all  funds  obligated  for  that 
development  (round  to  the  nearest  thousand)  opposite  the 
Original  Estimated  Cost  subtotal  This  includes  funds  obligated 
by  the  PHA  IHA  for  work  to  be  performed  by  contract  labor  (i.e., 
contract  award)  and  force  account  labor  (i.e  .  work  actually 
started)  Funds  that  are  recorded  as  being  obligated  shall 
remain  obligated  so  that  total  funds  obligated  are  always  greater 
than  or  equal  to  total  funds  expended  Total  funds  obligated  shall 
not  exceed  the  amount  of  the  annual  grant  For  each  PHA-wide 
activity  listed,  enter  the  total  amount  ot  all  funds  obligated  for  that 
activity  (round  to  the  nearest  thousand)  oppcsrte  the  Original 
Estimated  Cost  subtotal 

Funds  Expanded  In  this  column  for  each  development  listed, 
enter  the  cumulative  dollar  amount  of  all  funds  expended  tor  that 
development  (round  to  the  nearest  thousand)  opposite  the  ■ 
Original  Estimated  Cost  subtotal  For  each  PHA-wide  activity 
listed,  enter  the  dollar  amount  of  funds  expended  tor  that  activity 
round  to  the  nearest  thousand)  opposite  the  Original  Estimated 
Cost  subtotal 

Status  of  Proposed  Work  At  the  end  of  each  program  year, 
complete  this  section  and  submit  to  HUD  for  the  Performance 
and  Evaluation  Report  For  each  work  item  listed,  prepare  a  brief 
description  of  the  status  of  the  item.  eg.,  work  completed, 
contract  awarded  on  52  93,  etc  Explain  the  addition,  deletion 
or  modification  of  any  work  items,  such  as  the  addrtion  ot  any 
emergency  work,  and  deviations  within  the  1 0%  cap  for  major 
changes  to  the  Annual  Statement,  any  shifting  of  work  from  year 
two  to  year  one  of  the  approved  Annual  Statement 


Part  III:  Implementation  Schedule: 

Development  Number'Name- Enter  the  abbreviated  number(eg., 
VA  36-1 )  and  the  name,  rf  any,  of  each  development  listed  on 
Part  II  Enter  ■PHA-wide"for  work itemsthat  relateto  PHA-wide 
management  improvements 

Implementation  Schedule  -  Funds  Obligated  -  Opposite  each 
development  and  for  each  PHA-wide  management  improve- 
ment, enter  the  estimated  quarter  ending  date  for  obligation  of 
all  funds  under  the  Original  column  (Note:  -  Provide  an 
implementation  schedule  only  for  PHA-wide  management  im- 
provements not  for  other  PHA-wide  activities,  (e.g,  administra- 
tion, non-dwelling  equipment).  After  initial  approval  by  HUD. 
enter  any  revised  quarter  ending  date  for  obligation  of  all  funds 
under  the  Revised  column.  When  all  funds  are  obligated,  enter 
the  quarter  ending  date  under  the  Actual  column 

Implementation  Schedule  -  Funds  Expended  -  Opposite  each 
development  and  for  each  PHA-wide  management  improve- 
ment, enter  the  estimated  quarter  ending  date  for  expenditure 
ot  all  funds  under  the  Original  column.  (Note:  -  Provide  an 
implementation  sctiedule  only  for  PHA-wide  managennent  im- 
provements not  for  other  PHA-wkle  activities  (e.g.,  administra- 
tion, non-dwelling  equipment).  After  initial  approval  by  HUD. 
enter  any  revised  quarter  ending  date  for  expenditure  of  ali  funds 
under  the  Revised  column .  When  all  funds  are  expended,  enter 
the  quarter  ending  date  under  the  Actual  column. 

Reasons  for  Revised  Target  Date  -  Explain  any  revisions  to  the 
target  dates  for  fund  obligation  or  expenditure  by  specifying  the 
valid  delay  outside  ot  the  PHA  s  control. 
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Actual  Comprehensive  Grant  ^^  SSTSTvl";:::"" ' 

Cost  Certificate  office  ot  PuWic  and  Indian  Housing 

Comprehensive  Grant  Program  (CGP)  omb  Approve  no  2577-0157  iexp  731 95) 

Public  Reoortna  Burden  tor  this  collectk)n  of  information  is  estimated  to  average  5  0  hours  per  response  including  the  tme  for  reviewing  instructions  «.arcn,ng 
eSdSI s^raS^«».iVg  JS maintartng  tt«  data  needed,  and  completing  and  reviewing  the  co«ecl.on  ot  ,ntormat»n  Send  comments  regarding  this  burden 
!^^^  ~  a^^  J^Brtof  tt^tecbon  of  information  mckjding  suooesoons  for  reduang  this  burden,  to  the  Reports  Management  Officer  Otice  ot  Intormation 

Reduction  Prefect  (2577-0157),  Washington,  D.C  20503  Do  not  send  Bus  completed  form  lo  either  of  these  addresses 


PHA/IHA  Name 


Compcenensive  otarl  Numoer 

i 

■  FPY  ol  Grani  Aoproval 


The  PHAflHA  hereby  certifies  to  ttw  Department  of  Housing  and  Urban  Devekjpment  as  follows 

1     That  the  total  amount  ot  Modernization  Cost  (herein  called  the  "Actual^Modemizanon  Cost")  ol  the  Comprehensive  Grant  is  as  renown  belo*_ 

A      Original  FuryJs  Approved 


B      Revised  Funds  Approved 

C-     Funds  Advanced 

D      Funds  Expended  (Actual  l^todernization  Cost) 


E      Amount  to  be  Recaptured  (A-0) 


F      Excess  of  Funds  Advanced  (C-D) 


2  That  all  rrwdemization  work  in  connection  with  the  Comprehensive  Grant  has  been  completed : 

3  That  the  entire  Actual  Modernization  Cost  or  habiHties  therefor  incurred  by  the  PHA/IHA  have  been  fully  paid 

4  That  there  are  no  undischarged  mechanics',  laborers',  contractors ,  or  materal-mens  l«ns  against  such  modernizaDon  work  on  file  in  an,  public  office  where 
the  same  should  be  filed  in  order  to  t>e  valid  against  such  modernization  work:  and 

5  That  the  time  in  which  such  liens  could  be  filed  has  expired 


Sigruture  ot  Executive  Director 

X  


Dale 


For  HUO  Us*  Only 


The  Cost  CertficatB  is  approved  for  audit 


Approved  tor  Audit  (Director,  Pubic  Housing  Division) 


Data 


The  audWed  costs  ^ree  with  the  costs  shown  above 
Vailliad  (Director.  Public  Housing  DivisBn)  ~ 


OaM 


Approved  (Field  Otfics  Managw  or,  m  co-localed  ottfce,  Re^ortal  AdminisUalor) 


Dais 
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Instructions  for  Preparation  of  Form  HUD-52839— Actual  Comprehensive  Grant  Cost  Certificate 


General  Instructions: 

Prepare  and  submit  to  the  HUD  Field  Office  an  original  and 
one  copy  of  Form  HUD-52839  tor  each  terminated  or  com 
pleted  annual  grant  under  the  Comprehensive  Grant  Program 

(CGP' 

Heading  Instructions: 

PHA,IHA  Name — Enter  the  Public  Housing  Agency  (PHA). 
Indian  Housing  Authorrty  iIHA'  name 

Comprehensive  Grant  Number — Enter  the  unique  Compre 
hensive  Grant  Number  for  the  grant  for  which  this  form  is  being 
submitted  This  number  is  the  same  number  as  on  Form  HUD 
5283"  Annual  Statement  for  the  same  grant 

Federal  Fiscal  Year  of  Grant  Approval — Enter  the  FFY  m 

which  the  annual  grant  was  originally  approved 

Line  Instructions: 

Line  1A,  Original  Funds  Approved — For  the  identified 
grant  enter  the  total  CGP  funds  originally  approved  by  HUD 
through  a  CGP  Amendmern  to  the  Consolidated  Annual 
Contributions  Contract(S) 


Line  1B,  Revised  Funds  Approved — For  the  identified 
grant,  enter  the  total  revised  CGP  funds  approved  by  HUD 
This  amount  will  generally  be  the  same  as  the  amount  on  Line 
1 A  This  amount  will  be  less  than  the  amount  on  Line  1 A  where 
HUD  IS  terminating  the  grant  or  othenwise  recaptunng  grant 
funds 

Line  1C,  Funds  Advanced — For  the  identified  grant  enter 
the  total  funds  advanced  by  HUD  This  amount  may  never 
exceed  the  amount  on  Line  1A  and  should  be  the  same 
amount  as  on  Line  IB 

Line  ID,  Funds  Expended— For  the  identified  grant,  enter 
the  total  funds  expended  (total  cash  disbursed)  by  the  PHA.' 
IHA  This  amount  may  never  exceed  the  amount  on  Line  1 A 
and  should  be  the  same  amount  as  on  Line  1 B 

Line  IE,  Amount  To  Be  Recaptured  (A  minus  D) — For  the 
identified  grant,  enter  the  anxjunt  to  be  recaptured  by  sub- 
tracting Line  ID  from  Line  1A 

Line  1 F,  Excess  of  Funds  Advanced  (C  minus  D) — For  the 
identified  grant,  enter  the  excess  of  funds  advanced  by 
subtracting  Line  ID  from  Line  10.  this  is  the  amount  to  be 
remitted  by  the  PHA,  IHA  to  HUD  If  Line  1 D  is  greater  than 
Line  1C  enter  the  figure  in  brackets:  this  is  the  amount  of 
funds  owed  by  HUD  to  the  PHA/IHA. 
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Comprehensive  Grant  Program 
(CGP)  Amendment 

To  Consolidated  Annual  Contritjutions  Contract  or 

To  Mutual  Help  Consolidated  Annual  Contributions  Contract 


U.S.  Department  of  Housing 
and  UrtJan  Development 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No  2577   0157  ;Exp  '5' 95. 


Public  Reporting  Burden  (or  ttils  coHedion  ot  information  Is  estimated  to  average  0  1  hoi-rs  per  response,  including  the  time  tor  reviewing  instructons  searcnmg 
exislng  data  sources,  gathering  and  mantaining  the  data  needed,  and  completing  and  reviewing  ttie  collec»on  ot  information  Send  comments  regarding  mis  burden 
estimate  or  any  ottier  aspect  of  this  collection  of  information.  Including  suggestions  for  reducing  this  burden  to  ttie  Reports  Management  Otticer  Office  ot  Intormation 
PolidesandSysterTK.U.S.DepaftmentofHousingandUrban  Development.  Washington. D  C  204 10-3600  and  to  the  Office  ot  Management  ana  Budget  Paperwork 
Reduction  Project  (2577-0157),  Washington,  DC  20503  Do  not  send  ttiis  completed  form  to  either  of  these  addresses 


Whereas,  (Public  Housing  Agency  /  Indian  Housing  Authority) 


(herein  uillcdihcPH-V 


IHA")  and  the  United  States  of  America.  Secretary  of  Housing  and  Urb;ui  Development  (herein  ciJIed  "HL'D'l  entered  inin  CimMiIi- 
daied  Annual  Contritnitions  Contract(s)  ( ACC)  Nuinl)er(s) 


dated 


:  and/or  Mutual  Help  Constilidated  ,ACC(s)  Nuinbens) 


dated 


(herein  called  the  "ACCs"): 


Whereas,  HUDhas  agreed  to  provide  comprehensive  grant  assistance,  upon  execution  of  this  .Amendment,  to  the  PHA.'l  HA  inihc.urxmnt 
to  be  specified  below  for  the  purpose  of  assisting  the  PHA/IHA  in  financing  improvements  to  the  physical  condition  of  existing  public  ,1  n  Ji.ui 
housing  developments  and  upgrades  to  the  management  and  operation  of  such  developments  in  order  to  ensure  that  such  developments 
continue  to  be  available  to  serve  low-income  families; 


$ 


total  of 


(the  amount  of  comprehensive  grant  funds  previously  iipproved); 


(the  amount  of  comprehensive  gram  funds  now  being  approved  ); 


for  Fisciil  Ye;ir  \9 


for  Fisc;iJ  Year  19 


lor  a  combined 


:  to  be  referred  to  under  Comprehensive  Grant 


Number. 


Whereas,  HUD  and  the  PHA/IHA  are  entering  into  diis  Comprehensive  Grant  Program  Amendment  Number. 


Now  Therefore,  the  ACCs  are  amended  as  follows: 

1.  The  ACCs  are  amended  to  provide  comprehensive  grant  assis- 
tance in  the  amounts  specified  above  for  modernization  of  PHA/ 
IHA  developments  (including  section  23  leased-housing  bond 
financed.  Mutual  Help  and  Tunikey  III). This  amendment  isapart 
of  the  ACCs. 

2.  The  modernization  work  shall  be  carried  out  in  accordance  with 
all  HUD  regulations  and  other  requirements  applicable  to  the 
Comprehensive  Grant  Program. 

3 .  In  accordance  with  the  HUD  regulations ,  the  Comprehensi  ve  Plan 
has  been  adopted  by  the  PHA/IHA  and  approved  by  HUD,  and 
may  be  amended  frtin  time  to  time.  The  modernization  work  shall 
be  carried  out  as  described  in  the  Comprehensive  Plan,  including 
the  Action  Plan. 

4.  Subject  to  the  provisions  of  Pan  II  of  the  ACCs.  and  to  assist  in 
the  modemizatiOTi,  HUD  agrees  to  disburse  to  the  PHA/IHA  from 
time  to  time  as  needed,  up  to  the  amount  of  funding  assistance 
specified  above. 


."i.  The  PHA/IHA  shall  continue  to  operate  each  development  (tor 
section  23  leased-housing  bond  fiimnced.  after  the  expu^mion  ot 
the  respective  lease  terms,  the  PHA  shall  continue  to  operate  each 
development)  as  low-income  housing  in  compliance  with  the 
ACCs.  as  amended,  the  United  States  Housing  Act  of  19^7  (the 
"Act'")  ;ind  all  HUD  regulations  and  requirements  for  a  penod  ul 
twenty  years  after  the  last  disbursement  of  comprehensive  grant 
assistance.  However,  the  provisions  of  Section  3()S(  B)  :md  (C)  of 
the  ACC  (Article  14.2  of  the  Mutual  Help  Consolidated  ACC) 
shall  remain  in  effect  for  so  long  as  HUD  determmes  there  is  ;iny 
outstanding  mdebiedness  of  the  PHA/IHA  to  HUD  which  iu^ose  in 
connection  with  any  development s)  under  the  ACCs  and  which 
is  not  eligible  for  forgiveness,  and  provided  further  that,  for  a 
period  of  ten  years  following  the  last  payment  of  operating 
subsidy  to  the  PHA/IHA.  no  disposition  of  ;iny  development 
covered  by  this  amendment  shall  occur  unless  approved  by  HUD 

6.  Section  404  of  Part  n  of  the  ACC  (Article  4.2  of  the  Mutual  Help 
Consolidated  ACC)  shall  not  be  applicable  to  the  Comprehensive 
Grant. 
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7    ItihcPHA  IH.A  Jix;Mu.Ki>mpK  *iih.u\\  ol  ii.soblijiaiions  under  ^    The  Grantee  acknowledges  it>  responsibility  for  adherence  to  this 

ihiv  ■\mendment,  HI  Dm.iv  dirtvi  the  PH  ViHA  lo  tenninalc  .ill  \jncndmeni  bv  subgrantees  to  which  it  makes  funding  assisl;ini.c 

unrk  Je^^nbed  in  ific  Annu.ii  St^itcnicni   In  --u^h  ^csc.  the  PH.A/  tea-under  available. 

!H.-\  ^h.ill  .'nK  incur  .iddiiicn.il  lh.sI.-.  wiih  HID  ,ipprii\;J 

.^    irnplenie(il.iiii>ri  nr  use 'il  tunJiiii;  .Lssisl. UK e  pruv  idcd  under  thiv 
Xmendnient  is  siibied  in  .iU.u.hed  ^drreilive  action  oijer(s) 

,-3-«  T-,«  't  es       ^  No 

The  [i.iriic-  h.i.e  .aused  thi-  VnieiidiiKiii  U'  Ix-  ctt.Mue  ,lv  ''I  the  date  ol  execution  on  beh.ilf  of  ihe  L'niled  States,  as  stated  below. 


U  S.  Depanment  of  Housing 
and  Urban  Development 


rito: 


PHA  IHA  Executive  Director    e» 


Ti»«: 
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Annual  Statement/Performance 
and  Evaluation  Report  on 
Replacement  Reserve 

Comprehensive  Grant  Program  (CGP) 


U.  S.  Department  of  Housing  and 
Urban  Development 

Office  of  Public  and  Indian  Housing 


ir 


OMB  Approval  No  257~-015^  .frxp  7  3T95) 


PubHcr«portlng  bofd«nforttiiscollectkxi  of  intorrriationBestimatedtoavefageSOhours  per  response  irKdudingthetrro  tor  review  searcfimg  existing 

data  sources  gathering  and  maintaining  ttie  data  needed,  and  completing  and  reviewing  tne  collection  of  intorma«on  Send  comments  regarding  this  bufOen  estin^ate 
or  any  other  aspect  of  this  cotection  of  informaton,  including  suggestions  tor  reduong  this  burden  to  the  Reports  Management  Ofticef  Ottice  ot  ntormation  Po.aes 
andSystems.U.S  Departnentot  HousingandUrban  Development.  Washington.  DC  20410  3600  and  totheOfficsot  Management  and  Budget  Paperwork  Rpouctior 

Project  (2577-0157)  Washington,  D.C  20503    Do  not  send  this  completed  form  to  either  of  these  addressees 

Parti:  SiHnmary 

PHA/IHA  Name 


Sutxnissior,.  irriarn  orei 

I     i  Original  Annual  Statement    [H  Revised  Ann.  Statement  Revision  No. 
i     I  Performance  &  Evaluation  for  Program  Year  ending   


Section  1 :  Replacement  Reserve  Status 

Must  be  compteted  each  year  there  is  balance  in  the  replacement  reserve 


Estin^ted 


1.  Current  Year  Replacement  Reserve  Interest  Earned  (account  62oo/U20  7) 


Actual 


2.  Current  Year  Replacement  Reserve  Withdrawal  (equals  line  is  of  section  2  below) 


3   Net  Impact  on  Replacement  Reserve  (hne  i  minus  line  2  equals  ime  1 5  of  section  2  below) 


4.  Current  Year  Funding  for  Replacement  Reserve  (line  14  ot  form  hud  52837) 


5.  Replacement  Reserve  Balance  at  End  of  Previous  Program  Year  (account  2830) 


6.  Replacement  Reserve  Balance  at  End  of  Current  Program  Year  (line  4  *  hne  5  t  (or  )  line 
3)  (account  2830) 

Section  2:  Reptocement  Reserve  Withdrawal  Report 

Complete  this  section  if  there  ts  Withdrawal/Expenditure  activity 


Current  Program  Year 
Estimated  Cost 


Current  Program  Yf-a' 
Actual  Cost 


Summary  by  Account  (6200  subaccount) 

1.  Reserved 

2.  1408  Management  Improvements 

3.  1410  Administration 


Column  1  Original 


Column  2  Revised 


Column  3  ExpendfM 


4.   1415  Liquidated  Damages 


5.   1430  Fees  &  Costs 


6.  1440  Site  Acquisition 

7.  1450  Sites  Impfovenrients 

8.  1460  Dwelling  Structures 


9.   1465  Dwelling  Structures/Equipment 

10. 1470  Nondwelling  Stmctures 

1 1 .1475  Nondwelling  Equipment 

12.1495  Relocation  Costs 


1 3.  Replacement  Reserve  Withdrawal  (sum  of  tines  2  12) 
14.1420.7  Replacement  Reserve  Interest  Income 

1 5.  Net  Withdrawal  from  Replacement  Reserve  (lines  13-14) 

1 6.  Amount  of  line  1 3  related  to  LBP  Testing  

1 7.  Amount  of  line  13  related  to  LBP  Abatement  

1  a.  Amount  of  line  13  related  to  Section  504  Compliance 

19.  Amount  of  line  13  related  to  Emergencies 


)J_ 


Signature  ol  the  Executive  Direclcr  &  Date: 


Stgralure  ot  Vne  f^ien  Otiice  Manager  &  Dale 

(Of.  m  co-locaiea  ottices,  trie  Regional  Adrnmistraior) 
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Instructions 

Annual  Statament/Perfomiance  and  Evaluation  Report 

on  Raplacement  Rasarve 

For  the  Annual  Statement: 

Prepare  form  HUD-52842  once  the  CGP  replacement  reserve  has 
been  established  by  the  PHA  /  IHA  and  funded  by  HUD.  Submit  one 
form  HUD-52842  annually  with  form  HUD-52837,  Annual  Statement/ 
Performance  and  Evaluation  Report,  as  long  as  the  PHA/IHA  maintains 
a  balance  in  the  replacement  reserve  or  has  withdrawal/expenditure 
activity  from  the  replacement  reserve. 

Form  HUD-52482  is  divided  into  tviro  parts.  Section  1  of  Part  i 
(Replacement  Reserve  Status)  provides  a  report  of  the  current  year 
interest  earned,  current  year  withdrawals,  current  year  funding  of  the 
replacement  reserve,  and  ending  balance  of  the  replacement  reserve 
Section  2  of  Part  I  (Replacement  Reserve  Withdrawal  Report)  is  only 
completed  if  the  PHA  has  withdrawn  from  the  replacement  reserve  or 
has  expenditure  activity.  Part  II  is  the  same  format  as  Part  II  of  form 
HUD-52837  and  provides  a  current  year  report  by  development 
account  of  the  use  of  the  replacement  reserve  wrthdrawal(s). 

For  the  Performance  and  Evaluation  Report: 

At  the  end  of  each  program  year,  complete  the  actual  columns  for  Part 
I  and  Part  II,  where  there  has  been  expenditure  activity. 


Part  I:  Summary 

PHA/IHA  Name  -  Enter  the  Public  Housing  Agency  (PHA)/lndian 
Housing  Authority  (IHA)  name. 

Type  of  Submission  -  Check  the  appropriate  box  to  indicate  whether 
the  submission  is  the  Original  Annual  Statement,  the  Revised  Annual 
Statement  (and  revision  number),  or  the  Performance  and  Evaluation 
Report  tor  Program  Year  Ending  (enter  date;  e.g.,  6/30/93). 

Section  1  -  Replacement  Reserve  Status: 
Line  1  -  Current  Year  Replacement  Reserve  Interest  Earned  (Account 
6200/1 420.7)  -  Enter  the  estimated  amount  of  interest  to  t*  earned  on 
the  replacement  reserve  during  the  current  program  year  in  the 
"Estimated"  column.  If  Section  2  is  completed,  this  amount  must  equal 
Line  14,  Column  1  (or  2,  If  applicable)  of  Section  2.  At  the  end  of  the 
program  year,  enter  the  actual  interest  earned  in  the  "Actual"  column. 
This  amount  must  equal  Line  14,  Column  3  of  Section  2. 
Line  2  -  Current  Year  Replacement  Reserve  Withdrawal  -  Enter  the 
estimated  amount  to  be  withdrawn  from  the  replacement  reserve 
during  the  current  program  year  in  the  "Estimated"  column.  If  Section 
2  is  completed,  this  amount  must  equal  Line  13,  Column  1  (or  2,  if 
applicable)  of  Section  II.  Atthe  end  of  theprogram  year,  enter  theaclual 
withdrawal  amount  inthe  "Actual"  column.  This  amount  must  equal  Line 
13,  Column  3  of  Section  2. 

Line  3  -  Net  Impact  on  Replacement  Reserve  -  Enter  the  difference 
between  Line  1  &  Line  2.  Amount  must  equal  LinelS,  Section  2. 
Line  4  -  Current  Vear  Funding  for  Replacement  Reserve  -  Enter  the 
amount  of  the  increase  to  the  replacement  reserve  in  the  appropriate 
column.  This  amount  must  equal  Line  1 4  of  Part  I  of  form  HU  D-52837. 
Line  5  -  Replacement  Reserve  Balance  at  End  of  Previous  Program 
Year  -  Enter  the  replacement  reserve  balance  from  the  previous 
program  year  (Account  2830).  This  amount  will  be  the  same  for  the 
"Estimated"  and  "Actual"  columns. 


Line  6  -  Replacement  Reserve  Balance  at  End  ot  Current  P'ogram 
Year  -  Enter  the  sum  of  Lines  4  and  5, plus  or  minus  Line  3  For  the 
"Actual"  column,  the  number  entered  must  agree  with  the  yeaf  end 
closing  balance  of  the  replacement  reserve. 

Section  2  -  Replacement  Reserve  Withdrawal  Report 

Must  be  completed  it  replacement  reserve  funds  na^e  Deer  wrtnarawn 

in  current  year 

Line  1   -  Reserved  -  Do  not  use  at  this  time. 

Lines  2  - 12  -  Summary  by  Account 

Column  1  -  Onginal  Current  Program  Year  Estimatea  Cos!  ■ 

For  each  line,  enter  the  original  current  program  year  estirrialea  cost  lor 

all  work  to  be  undertai^en  in  a  particular  developrr-ent  acco^^nt  as  a 

result  ot  the  current  year  withdrawal  of  funds  from  tne  replace.-^ert 

reserve 

Column  2  -  Revised  Current  Program  Year  Estimatea  Cost  ^ 

For  each  line,  enter  any  current  program  year  cost  decrease  or  increase 

after  initial  approval  by  HUD 

Column  3  -  Expended  Current  Program  Year  Aciua,  Cost  - 

For  each  Line,  enter  the  actual  amount  ot  funds  expendefl  as  of  f.e  er^d 

of  the  current  program  year.  Note:  It  the  amount  expenaed  m  Co  umn 

3  IS  less  than  the  budgeted  amount  in  Column  1  (or2,ifapplicaDiei,:hen 

the  PHA  shall  include  the  unexpended  amount  in  the  subsequen'  years 

estimate  or  provide  an  explanation  of  the  change  from  the  estimate 

Line  13  -  Replacement  Reserve  Withdrawal  -  Enter  the  sut  o'  lines  2 

through  12.  The  amount  in  Column  1  (or  2,  if  applicabiei  must  equal 

the  estimated  amount  entered  on  Line  2  of  Sect.or  1     'he  amount 

entered  in  Column  3  must  equal  the  actual  amount  entered  on  Line  2 

of  Section  1 . 

Line  14  -  Replacement  Reserve  Interest  Income  -      Enter  me  interest 

income  earned  on  replacement  reserve  (bracketed)     Tne  amount 

entered  in  Column  1  (or  2,  if  applicable)  must  equal  the  estimated 

amount  entered  on  Line  1  of  Section  1.  The  amount  entered  in  Column 

3  must  equal  the  actual  amount  entered  on  Line  1  ot  Section  i 

Line  1 5  -  Net  Withdrawal  from  Replacement  Reserve  -  Subtract 

from  Line  1 3.  the  amount  inside  the  brackets  on  Line  1 4  and  enter  on 

Line  15.  The  amount  In  Column  1  (or  2,  if  applicable)  must  equal  the 

estimated  amount  of  LineS  of  Section  1 .  The  amount  entered  in  Column 

3  must  equal  the  actual  amount  entered  on  Line  3  of  Section  1 

Sample: 

Line  13  -  Replacement  Reserve  Withdrawal Si  0, COO 

Line  14  -  Replacement  Reserve  Interest  Income  .  (    500) 

Line  15  -  Net  Withdrawal  from  Replacement  Reserve.  S  9,500 
Line  16  -  Amount  of  Line  1 3  Related  to  Lead-Based  Paint  (LBP)  Testing 
-  Enter  the  amount  of  line  13  related  to  LBPtesting  in  Column  1  (or  2. 
If  applicable).  At  the  end  of  the  program  year,  enter  the  actual  amount 
in  Column  3. 

Line  17  -  Amount  of  Line  13  Related  to  LBP  Abatement  -  Enter  the 
amount  of  line  13  related  to  LBP  abatement  in  Column  i  (or  2,  if 
applK^able).  For  example,  if  windows  are  being  replaced,  estimate  the 
portion  of  the  funding  which  IS  directly  relatedto  LBP  abatement  Atthe 
end  of  the  program  year,  enter  the  actual  amount  in  column  3 
Line  1 8  -  Amount  of  line  1 3  Related  to  Section  504  Compliance  -  Enter 
the  amount  of  line  1 3  related  to  Section  504  compliance  in  the  Original 
Total  Estimated  Cost  column  and,  as  appropriate,  in  the  Revised  ^otai 
Estimated  Cost  column. 
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Lin«  19  ^r^e  PHA.IHA  snail  exhaust  its  replacement  reserve  before 
tjeing  eiigtile  to  apply  'or  tunding  for  emergencies  Irom  the  $75  million 
set-aside  Where  appncatHe  enter  the  amount  ot  the  replacement 
resei-ve  to  oe  used  tor  emergencies  in  Column  1  (or  2  it  applicable   At 

the  erd  of  'he  program  year  enter  the  actual  arrwunt  in  Column  3 


Part  II   Supporting  Pages 

Developmsnt  Numb«rt4afn«  Enter  tne  abbreviated  code  le  g  VA 
36  ' :  arxd  the  name  it  any  of  the  development  where  ttie  worK  items 
mil  be  undertaken  Enter  PHA-wide  for  worK  items  that  relate  to  a 
PHA  WKJe  activity  (e  g  management  improvements,  administration, 
nondweilmg  equipment 

G««ral  Description  ot  Proposed  Work  ttems  For  eac^  development 
listed  enter  a  genera:  description  at  a\\  wor\  items  (physical  or 
managemert  as  applicable i  trat  wni  oe  .undertaken  at  that  develop- 
-^n;  with  replacement  reserve  t^'^ds  before  iistmg  \work  lems  to  be 
unde^aker'  at  oihe'  developments  After  isting  aii  >worK  items  for  all 
deve  opments  Demg  'unded  rrom  the  'epiacement  'eserve  enter  a 
general  descrptior  o*  PnA-wide  activities  sucn  as  management 
improvements  admin. s''3'ii/e:os!s  equipment  etc  When  work  items 
are  Subsequently  deleted  draw  a  re 'ri'cugh  the  Genera!  Description 
Deveiopmer';  Account  Numoer  anJ  Estimated  Cost  When  worX  items 
are  subsequently  added  enter  the  new  work  item  under  the  appropnate 


development  number  Enter  the  quantity  of  the  work  as  a  percentage 
or  whole  number  Do  not  sfjecify  the  per  unit  cost  or  the  quality  of 
nriaterials 

Development  Account  Number  -  For  work  items  that  will  be  funded 
from  replacement  reserve  funds,  enter  the  eippropriate  development 
account  which  corresponds  to  the  worK  item  described  under  the 
General  Description  of  Proposed  Work  Items  column  For  appropnate 
development  accounts,  refer  to  HandtX50k  7485  3 

Estimated  Cost  •  For  each  work  item  and  PH  Awide  activity  descritied, 
enter  the  Ordinal  Estimated  Cost  Then  enter  a  subtotal  for  each 
devekjpmeni  and  a  grand  total  for  Part  II 

Where  the  estimated  cost  is  revised,  enter  a  Revised  Estimated 
Cost  as  appropriate 

Enter  the  difference  iDetween  the  Original  and  Revised  Estimated 
Costs  It  the  cost  increases,  put  a  plus  (-f)  infront  of  the  dollar  amount. 
It  the  cost  decreases,  put  a  minus  (•)  in  tront  the  dollar  amount 
Status  of  Proposed  Work  -  At  the  end  of  each  program  year,  complete 
this  section  and  submit  to  HUD  for  the  Performance  and  Evaluation 
Report  For  each  work  item  listed,  prepare  a  brief  description  of  the 
status  ot  the  item,  e  g  ,  work  completed,  contract  awarded  on  5 '2 '93. 
etc  Explain  the  addition,  deletion  or  modification  of  any  work  items, 
such  as  the  addition  ot  any  emergency  work 
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IFR  Doc.  02-25731  Filed  10-9-02;  8:45  am] 
BILUNG  CODE  4210-33-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4739-N-43] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Multifamily  Project  Applications  and 
Review  of  Applications— Lender 
Processing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
9,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCuUough,  Director,  Office  of 
Multifamily  Development,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-1142  (this  is 
not  a  toll  free  number)  for  copies  of  the 
proposed  forms  and  other  available 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the"  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  pftper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection 
information;  (3)  Enhance  the 
quality  .utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


Minimize  the  burden  of  the  collection  of 
information  on  those  whoa  re  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Multifamily  Project 
Applications  and  Review  of 
applications — Lender  Processing. 

OMB  Control  Number,  if  applicable: 
2502-0331. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Multifamily  Accelerated  Processing 
(MAP)  lender  completes  and  submits 
these  information  collections  to  HUD  for 
multifamily  properties  needing  FHA 
insurance.  These  information 
collections  include  data  that  supports 
the  Fair  Market  and  budget  Construction 
Cost. 

Agency  Form  numbers,  if  applicable: 
HUD-92264,  HUD-92264A.  HUD- 
92264T,  HUD-92273,  HUD-92274, 
HUD-92236,  HUD-92331,  HUD-92485, 
and  HUD-92329. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  hoiu-s  needed  to  prepare  this 
information  collection  is  60,605;  the 
number  of  respondents  is  230  generating 
approximately  2,415  annual  responses; 
the  frequency  of  response  is  on 
occasion;  and  the  estimated  time  needed 
to  prepare  the  response  varies  from  one 
hovu"  to  114  hours. 

Status  of  the  proposed  information 
collection:  Reinstatement,  with  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  October  2,  2002. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

[FR  Doc.  02-25732  Filed  10-9-02;  8:45  am) 

BILUNG  CODE  42ia-27-M 


ACTION:  Notice  of  availability:  notice  of 
receipt. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Environmental  Assessment  and 
Application  for  an  incidental  Talce 
Permtt  for  the  Multiple  Species 
Conservation  Program,  Chula  Vista, 
CA 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


SUMMARY:  The  City  of  Chula  Vista. 
California,  has  applied  to  the  Fish  and 
Wildlife  Service  for  an  incidental  take 
permit  pursuant  to  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (Act).  The  proposed  50  year 
permit  would  authorize  incidental  take 
of  13  threatened  or  endangered  animal 
species,  one  animal  species  proposed  to 
be  listed  as  threatened,  and  26  currently 
unlisted  animal  species  of  concern  in 
the  event  that  these  species  become 
listed  during  the  term  of  the  permit.  The 
permit  would  also  "cover"  14  listed 
plant  species,  the  take  of  which  is  not 
prohibited  under  federal  law,  in 
recognition  of  the  conservation  benefits 
provided  to  these  species  under  the 
Subarea  Plan.  The  permit  application 
includes  the  Multiple  Species 
Conservation  Program  (MSCP)  Subarea 
Plan  for  the  City  of  Chula  Vista,  an 
Implementing  Agreement  that  ser\es  as 
a  legal  agreement.  Draft  Implementing 
Ordinances,  and  additional  supporting 
documents. 

Pursuant  to  the  National 
Enviroiunental  Policy  Act,  a  draft 
Environmental  Assessment  for  our 
proposed  action  of  issuing  a  permit  to 
the  City  of  Chula  Vista  is  also  available 
for  public  review.  This  assessment  was 
combined  in  one  document  with  a  draft 
Supplemental  Environmental  Impact 
Report  to  satisfy  requirements  of  the 
California  Environmental  Quality  Act. 
We  request  comments  on  this  document 
and  the  permit  application  docmnents. 
DATES:  We  must  receive  your  v^rritten 
comments  on  or  before  December  9. 
2002. 

ADDRESSES:  Send  comments  to  Mr.  Jim 
Bartel.  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Carlsbad  Fish  and 
Wildlife  Office,  2730  Loker  Avenue 
West,  Carlsbad,  California  92008.  You 
may  also  submit  comments  by  facsimile 
to (760)  431-9624. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Gjon  Hazard,  Fish  and  Wildlife 
Biologist,  at  the  above  address; 
telephone  (760)  431-9440,  extension 
287. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

You  may  request  copies  of  the 
documents  by  contacting  the  Carlsbad 
Fish  and  Wildlife  Office  (see 
ADDRESSES).  You  also  may  view  the 
doctmients,  by  appointment,  diu-ing 
normal  business  hours  (8  a.m.  to  5 
p.m.),  Monday  through  Friday  at  this 
same  address.  Alternatively,  you  may 
view  the  documents  at  the  following 
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locations  within  the  City  of  Chula  Vista: 
ChuU  Vistd  Plannint^  Dfpartmpnt,  276 
Ft)urth  Avenue;  Chula  Vista  Main 
Libran .  Ifi5  F  Street.  Eastlake  Branch 
Librarv.  1 120  Eastlake  Parkwav.  and 
South  Chula  Vista  Library  ,  389  Orange 
Avenue 

Background 

.Se(  tmn  't  nf  the  Act  and  Federal 
regulation  prohibit  the  "take'   nf  animal 
species  listed  as  endangered  or 
threatened  That  is.  no  one  mav  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture  or  collect  listed  animal 
species,  or  attempt  to  engage  in  such 
conduct  (16  U  S.C.  1538)     Harm"  is 
defined  bv  regulation  to  include 
significant  habitat  modification  or 
degradation  that  actually  kills  or  injures 
wildlife  bv  significantlv  impairing 
essential  behavioral  patterns,  including 
breeding,  feeding,  or  sheltering  (51)  ( ;FR 
17  3)   Under  certain  circumstances,  we 
mav  issue  permits  to  authorize 
"incidental'  take  of  listed  animal 
species  (defined  by  the  Act  as  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activitv)   Regulations  governing  permits 
for  threatened  and  endanger>'d  species 
are  at  50  CFR  17.32  and  50  CKR  17.22. 

respectively. 

The  City  of  Chula  Vista  is  seeking  a 
50-vear  incidental  take  permit  from  us 
for  86  species  on  approximately  3,754 
acres  of  habitat  within  the  33. 045-acre 
Chula  Vista  Subar«a  (24,601  acres  of 
which  are  already  developed  or  iinn- 
habitat  lands)  The  proposed  permit 
would  authorize  incidental  take  of  nine 
endangered  and  three  threatened  .inimal 
species  Riverside  fairv  shrimp 
IStreptiv  pphalus  wuottoni).  San  Diego 
fairy  shrimp  [Branchmecta 
sand/egonensis),  Quino  checkerspot 
butterflv  (Euphvdryas  fditha  quino), 
arro\(j  t(3ad  [Bufo  californtcus], 
California  brown  pelican  {Pelecanus 
occidentahs  califomicus],  light-footed 
clapper  rail  {Rallus  /ongirosfrus  /evipes). 
bald  eagle  [Haliaeftus  Ifucoct^phnlus). 
California  least  tern  [Stema  untillaruw 
brownl).  western  snowy  plover 
[Chanidnus  alfxandnnus  nivosus), 
southwestern  willow  fiycatcher 
[Empidonax  traillii  extimus],  least  Bell's 
vireo  (  Virfo  hellii  pusillus).  coastal 
California  gnatcatcher  [Pnlioptila 
californica  cahfomica).  and  California 
red-legged  frog  [Rana  aurora  dravfonj) 
The  C'alifomia  red-legged  frog  is  not 
anticipated  to  occur  in  the  Chula  Vista 
Planning  .\rea  and  take  of  the  frog  is  not 
anticipated  under  the  Chula  Vista 
Subarea  Plan,  it  has  the  potential  to 
occur  in  other  MSCP  participating 
jurisdictions.  While  the  red-legged  frog 
IS  pnmarily  addres.sed  through  those 


jurisdictions'  approved  Subarea  Plans,  it 
mav  also  benefit  from  the  C'hula  Vista 
Subarea  Plans  cimtribution  to  the 
system  of  complementary  and 
intt-rlinked  preserves  created  under  the 
MSCP 

The  take  prohibitions  of  the  Act  do 
not  applv  to  listed  plants,  although 
Section  9  of  the  Ac:t  does  prohibit 
certain  acts,  inclfiding  the  removal  or 
destruction  of  listed  plants  in  violation 
of  State  law   Although  take  of  listed 
plants  is  not  prohibited  under  the  Act. 
we  propose  to  name  five  endangered 
and  three  threatened  plant  species  on 
the  permit  in  recognition  of  the 
ccmser\ation  measures  and  benefits  that 
would  be  provided  to  them  under  the 
proposed  Subarea  Plan  exclusively  or 
under  the  proposed  Subarea  Plan  in 
(  on)unction  with  the?  approved  Subarea 
plans  for  other  |urisdic:tions 
participating  in  the  M.SCT  These 
species  are  salt  marsh  birds-beak 
[CordvUmthus  nnintirnus  ssp. 
mantimus).  San  Diego  button-celery 
(fnng/i;/Ti  uristuldtum  var.  parishii). 
San  Diego  ambrosia  {Ambrosia  pumila). 
Otay  Mesa  mint  {Pogogyrif  nudniscula). 
California  orcutt  grass  lOnuttui 
califonui(i).  Otav  tarplant  (Dfinandra 
con/ugens).  San  Diego  thornmint 
(Acanthummthii  tluifolia).  and 
spreading  navaretia  [S'avarrftia 
fossalis)  .^n  additional  four  endangered 
plants  and  two  threatened  plants  are  not 
anticipated  to  be  found  in  the  Chula 
Vista  Planning  .■Xrea.  but  are  included  in 
the  Subarea  Plan  and  are  named  on  the 
permits  These  species  are  pnmarily 
conserved  through  other  jurisdictions' 
MSCP  Subarea  Plans  The  preserve 
created  under  the  Chula  Vista  Subarea 
Plan,  whi(  h  is  interlinked  and  designed 
to  complement  the  reserve  lands  created 
through  other  approved  subarea  plans, 
will  indirec  tlv  benefit  these  plant 
species.  These  species  ate:  San  Diego 
mesa  mint  {Pogof^nf  abramsii).  Nevin's 
barberrv  (B^rbtris  nevinn).  coastal  dune 
milk  vetch  (Astmgalus  tencrvdT.  titi). 
Del  .Mar  manzanita  (Arctostaphylos 
glandulosa  ssp.  cmssifolia).  thread- 
leaveci  brodiacia  (Brodiaea  filifoiia).  and 
Encinitas  baccharis  {Bacchans 
vanessae).  Additionally  there  are  59 
unlisted  species  of  concern  that  are 
in(  luded  in  the  City's  MSCP  Subarea 
Plan,  including  27  animal  species 
(including  one  species  already  proposed 
to  be  listed  as  threatened)  for  which  take 
authorization  under  the  permit  would 
become  effective  in  the  event  that  these 
animal  species  become  listed  during  the 
term  of  the  permit.  Plant  species 
covered  by  the  City  of  Chula  Vista's 
Plan  would  be  identified  on  the  permit 
in  recognition  of  the  conservation 


benefits  provided  for  these  species 
under  the  plan. 

The  permit  application  from  the  City 
of  Chula  Vista  includes  a  Subarea  Plan 
that  qualifies  as  both  a  Habitat 
Conservation  Plan  pursuant  to  Federal 
law  and  a  Natural  Community 
Conservation  Plan  pursuant  to  State 
law.  On  December  10,  1993,  we  issued 
a  final  special  rule  for  the  coastal 
California  gnatcatcher  pursuant  to 
section  4(d)  of  the  Act  (58  FR  65088). 
The  rule  allows  incidental  take  of  the 
gnatc:atcher  if  such  take  results  from 
activities  conducted  under  a  plan 
prepared  pursuant  to  the  state  of 
(California's  Natural  Community 
Conservation  Planning  Act  of  1991.  its 
associated  Process  Guidelines,  and  the 
Southern  California  Coastal  Sage  Scrub 
Conservation  Guidelines.  Consistent 
with  the  Con.servation  Guidelines,  while 
planning  for  natural  communities  is 
underway,  the  special  rule  allows 
interim  loss  of  no  more  than  five 
percent  of  the  coastal  sage  scrub  habitat 
in  specified  areas  (subregions). 

To  mitigate  the  impact  of  urban 
development  over  a  50-year  period,  the 
City  of  Chula  Vista  would  require 
project-level  impact  avoidance  and 
minimization  measures,  and  would 
assemble  a  preserve  of  approximately 
4,993  acres.  The  majority  of  the  preserve 
(4,860  acres)  consists  of  "hard-lined" 
areas  designated  for  100  percent 
conservation.  L'p  to  133  acres  would  be 
conserved  on  lands  designated  as  75  to 
100  percent  conservation  areas.  An 
additional  4.250  acres  would  be 
conserved  outside  of  the  City  of  Chula 
Vista's  Subarea  for  impacts  that  would 
occur  within  the  City's  Subarea.  Total 
conservation  within  the  MSCP 
Subregional  Preserve  as  a  result  of  the 
City  of  Chula  Vista's  Subarea  Plan  is 
estimated  to  be  9.243  acres.  The 
preserve  within  the  City's  Subarea 
would  contain,  at  a  minimum,  the 
following  habitats;  Coastal  sage  scrub 
(2.418  acres),  maritime  succulent  scrub 
(190  acres),  chaparral  (28  acres), 
grassland  (896  acres),  oak  woodland  (2 
acres),  eucalyptus  woodland  (18  acres), 
southern  coastal  salt  marsh  (202  acres), 
freshwater/alkali  marsh  (14  acres), 
riparian  forest  (10  acres),  riparian/ 
tamarisk  scrub  (594  acres),  open  water/ 
freshwater  (24  acres),  disturbed 
wetlands  (15  acres),  natural  flood 
channel  (146  acres),  and  other  non- 
habitat  lands  (436  acres). 

Should  we  approve  the  City  of  Chula 
Vista's  Subarea  Plan  and  issue  an 
incidental  take  permit  to  the  City  of 
Chula  Vista,  the  five  percent  limit  on 
interim  loss  of  coastal  sage  scrub, 
imposed  as  part  of  the  Natural 
Community  Conservation  Planning 
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Program  and  the  special  rule  for  the 
gnatcatcher.  would  be  replaced  by  the 
conditions  of  the  permit  and  the 
Implementation  Agreement.  Chula  Vista 
would  then  exercise  its  land-use  review 
and  approval  powers  in  accordance 
with  the  Permit,  Subarea  Plan,  and 
Implementation  Agreement  to 
implement  the  City  of  Chula  Vista's 
Subarea  Plan  and  assemble  its  preserve. 
The  City  would  amend  its  General  Plan 
to  include  the  MSCP  Subarea  Plan  as  a 
new  element  of  the  General  Flan  and 
would  create  overlay  zones  to 
implement  the  General  Plan  land  use 
designations. 

Additionally,  the  City  of  Chula  Vista 
would  use  its  local  regulatory  authority 
to  create  or  modify  ordinances  to 
implement  the  City's  MSCP  Subarea 
Plan.  A  new  Habitat  Loss  and  Incidental 
Take  (HUT)  ordinance  would  be  created 
to  establish  conservation  and 
development  standards  for  those 
development  areas  outside  of  Covered 
Projects  (i.e.,  specific  projects  identified 
in  the  Subarea  Plan  that  would  be 
covered  for  incidental  take  pursuant  to 
the  proposed  incidental  take  permit). 
The  HLIT  ordmance  would  also  provide 
local  regulations  for  narrow  endemic 
species  and  wetlands.  A  new  Grazing 
ordinance  would  codify  the 
management  goals  of  the  Otay  Ranch 
Range  Management  Plan.  The  City 
would  also  amend  its  existing  Grading 
ordinance  to  provide  regulations  for 
clearing  and  grubbing  of  sensitive 
habitats  and  require  compliance  with 
the  City's  MSCP  Subarea  Plan  prior"  to 
grading  of  sensitive  habitat. 

Our  Environmental  Assessment 
considers  the  City  of  Chula  Vista's 
MSCP  Subarea  Plan,  as  revised  since  the 
preparation  of  the  Final  Environmental 
Impact  Report/Environmental  Impact 
Statement  (EIR/EIS),  certified  in  1997 
for  the  MSCP  Subregional  Plan  and 
associated  implementing  Subarea  Plans, 
which  included  the  City  of  Chula  Vista's 
Subarea  Plan.  The  Final  EIR/EIS 
evaluated  a  range  of  alternatives  based 
on  the  preserve  contributions  of  the  City 
of  Chula  Vista's  Subarea  Plan  as  well  as 
the  subarea  plans  of  other  participating 
jurisdictions.  The  Multiple  Habitat 
Planning  Area  (MHPA)  Alternative  was 
ultimately  adopted  with  the  approval  of 
the  MSCP  Subregional  Plan.  Because 
both  the  City  of  San  Diego  and  County 
of  San  Diego  have  been  implementing 
the  MHPA  Alternative  through  their 
respective  Subarea  Plans  since  1997  and 
1998,  respectively,  we  did  not  evaluate 
additional  alternatives  in  the 
Environmental  Assessment.  Instead,  the 
Environmental  Assessment  focuses  on 
the  substantive  changes  that  have 
occurred  to  the  City  of  Chula  Vista's 


MSCP  Subarea  Plan.  These  include:  (1) 
The  addition  of  Quino  checkerspot 
butterflv  to  the  list  of  covered  species  as 
a  result  of  the  Subarea  Plan's  Quino 
checkerspot  butterfly  Recovery 
Component.  (2)  the  expansion  of  the 
preserve  as  a  result  of  adding  lands  not 
previously  identified  for  conservation, 
and  (3)  implementation  assurances 
resulting  from  the  Subarea  Plan's 
associated  Implementing  Agreement 
and  implementing  ordinances. 

The  Environmental  Assessment 
compares  these  changes  to  the  No 
Action  Alternative.  Under  the  No 
Action  Alternative,  the  Service  would 
not  approve  the  Chula  Vista  Subarea 
Plan  and  would  not  issue  a  permit  to 
Chula  Vista.  Project  proponents  would 
either  avoid  take  of  listed  animal 
species  within  the  Chula  Vista  Subarea 
Plan  boundary  or  would  need  to  address 
take  of  listed  animal  species  on  a 
project-by-project  basis.  The  latter  could 
occur  either  through  an  individual 
incidental  take  permit,  or  if  there  is 
Federal  involvement  with  the  project 
(for  example,  a  permit  or  funding), 
through  the  formal  consultation  process. 
Existing  land  use  and  environmental 
regulations  would  apply  to  all  projects 
within  the  Chula  Vista  Subarea. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  regulations  for  in>plementing 
the  National  Environmental  Policy  Act 
of  1969  (40  CFR  1506.6).  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public.  We  will  evaluate 
the  permit  application,  Envirormiental 
Assessment,  associated  documents,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Endangered  Species  Act.  If  we 
determine  that  the  requirements  are 
met,  we  will  issue  an  incidental  take 
permit  to  the  City  of  Chula  Vista.  We 
will  make  a  decision  on  permit  issuance 
no  sooner  than  60  days  fi-om  the  date  of 
this  notice. 

Dated:  October  3.  2002. 
Richard  L.  Hadley. 

Acting  Deputy  Manager.  Region  1.  California/ 

Nevada  Operations  Office.  Sacramento. 

California. 

(FR  Doc.  02-25727  Filed  10-9-02:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability,  Natural  Resource 
Damage  Assessment  Plan 

agency:  U.S.  Fish  and  Wildlife  Service. 
U.S.  Department  of  the  Interior. 

ACTION:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service,  on  behalf  of  the  U.S. 
Department  of  the  Interior,  as  a  natural 
resource  trustee,  announces  the  release 
of  the  Natural  Resource  Damage 
Assessment  Plan  (Plan)  for  the  Hudson 
River  Superfund  Site.  The  Plan 
describes  the  activities  that  constitute 
the  Trustees'  currently  proposed 
approach  to  conducting  the  assessment 
of  natural  resources  exposed  to  PCBs. 

ADDRESSES:  Requests  for  copies  of  the 
Natural  Resource  Damage  .Assessment 
Plan,  or  for  any  additional  information, 
should  be  directed  to  Dr.  Fred  Caslick. 
U.S.  Fish  and  Wildlife  Service.  New- 
York  Field  Office.  3817  Luker  Road. 
Cortland,  New  York  13045.  telephone 
607-753-9334. 

SUPPLEMENTARY  INFORMATION:  The 
Hudson  River  is  a  Federal  Superfund 
Site,  and  the  U.S.  Environmental 
Protection  Agency  has  issued  a  Record 
of  Decision  calling  for  removal  of  an 
estimated  150,000  lbs.  of  PCBs  from 
selected  areas  along  a  40-mile  stretch  of 
the  river  between  Hudson  Falls  and  the 
Federal  Dam  at  Troy.  New  York. 

The  Plan  is  being  released  in 
accordance  with  the  Natural  Resource 
Damage  Assessment  Regulations  found 
at  title  43  of  the  Code  of  Federal 
Regulations  part  11.  The  Plan  is  the 
third  step  in  the  damage  assessment,  the 
goal  of  which  is  to  restore  natural 
resources  injured  by  PCB 
contamination.  The  first  step,  a  pre- 
assessment  screen  of  the  PCB- 
contamination,  was  completed  in  1997. 
The  second  step,  a  solicitation  for  ideas 
on  potential  restoration  projects,  began 
in  2000  and  is  ongoing,  with  the 
Trustees  continuing  to  accept  plan 
proposals. 

Author:  The  primary  author  of  this 
notice  is  Dr.  Fred  Caslick.  New  York 
Field  Office.  U.S.  Fish  and  Wildlife 
Service.  3817  Luker  Road.  Cortland, 
New  York  13045. 

Authority:  The  authority  for  this  ai  tion  is 
the  Comprehensive  Environmental  Response. 
Compensation  and  Liability  .\c.t  of  1980.  as 
amended.  42  U.S.C. 
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Dated  September  25.  2002. 
Dr.  Richard  O.  Bennett. 

At  tin)i  RfiiJunal  Dirf(  tor.  Region  5.  US.  Fish 
&■  Wildliff  .Service. 

IFR  Df><  (l2-2=;"in  Filed  10-t)-O2.  H  4^  anil 
BNJJMG  COOC  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-01 4-01-1 61 0-PG;  GP  3-0003] 

Klamath  Provincial  Advisory 
Committee 

agency:  Bureau  of  Land  Management. 
Klamath  Falls  Resource  Area. 
ACTION:  Meeting  notice  for  the  Klamath 
Provincial  Advisor>-  Committet;. 

summary:  The  Klamath  Provincial 
Advisorv  Committer  will  meet  at  the 
Campus  Center  Stage.  Shasta 
Community  College.  11535  Old  Oregon 
Trail.  Redding.  CA  96001.  heginning  on 
Wednesday.  November  20.  2002  at  1 
p.m.  Proposed  topics  include: 

•  Report  from  the  Regional  Ecosystem 
Office  Representative 

•  Socio-Economic  Monitoring,  and 

•  Update  on  Federal  Energy  Regulatory 
Commission. 

The  meeting  will  continue  on 
Thursday.  November  21,  beginning  at  8 
am  Proposed  topics  include: 

•  Restoration  Activities — Klamath 
Fisheries  Task  Force 

•  Biscuit  Fire  Update 

•  Klamath  River  Management  Plan 
L'pdate 

•  Upper  basin  Working  Group 
Restoration  Plan 

Information  to  be  distributed  to  the 
committee  members  is  requested  ten 
(10)  days  prior  to  the  start  of  the 
meeting. 

The  entire  meeting  is  open  to  the 
public  Opportunities  for  public 
comment  are  scheduled  for  2:30  to  3 
p.m.  on  November  20.  and  930  to  10 
am  on  November  21 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
Klamath  Provincial  Advisory  Committee 
may  be  obtained  from  Teresa  Rami. 
Field  Manager.  Klamath  Falls  Resource 
Area.  2795  Anderson  Ave  .  Building  25. 
Klamath  Falls.  OR  97603,  Phone 
Number  541-883-6919,  FAX  541-884- 
2097,  or  e-mail  traml®or.blm.j^ov 

Ddted   Cktobfr  4,  JU02 
Teresa  A.  Rami, 

Field  Manager  KJamath  Falls  Resource  Area 
IFR  Dot  02-25744  Filed  10-9-02;  845  am] 
BILLMQ  COOC  4310-^XMI 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[82%  to  CO-956-1420-BJ-0000-241A) 
[6%  to  CO-956-9820-BJ-CO01-241  A] 
[6%  to  CO-95fr-9820-ai-CO02-241  A] 
(6%  to  CO-956-9820-BJ-CO03-241A] 

Colorado:  Filing  of  Plats  of  Survey 

September  .U),  2002. 

The  plats  of  survey  of  the  following 
<lescribed  land  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  10  a.m..  September 
30.  2002  All  inquiries  should  be  sent  to 
the  (Colorado  State  Office.  Bureau  of 
Land  Management,  2850  Youngfield 
Street,  Lakewood,  Colorado  80215- 
7093. 

The  plat  repre.senting  the  dependent 
resur\ey  and  survey  in  Township  5 
North.  Range  81  West.  Sixth  Principal 
Meridian,  Group  1260,  Colorado,  was 
accepted  July  25.  2002 

The  plat  representing  the  entire 
record  of  the  remonumentation  of 
certain  original  corners  in  Township  5 
North.  Range  97  West.  Sixth  Principal 
Meridian,  Group  750,  Colorado,  was 
accepted  August  1,  2002. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  and 
survey  in  Township  35  North.  Range  10 
East.  New  Mexico  Principal  Meridian, 
Group  1345,  (Colorado,  was  accepted 
August  1.  2002 

The  plat  representing  the  dependent 
resurvev  and  survey  in  Township  35 
North.  Range  11  East.  New  Mexico 
Principal  Meridian,  Group  1345, 
(Colorado,  was  accepted  August  1,  2002 

The  plat  representing  the  dependent 
resurvev  and  survey  Township  48 
North.  Range  4  West,  New  Mexico 
Principal.  Group  1243.  Colorado,  was 
accepted  August  6.  2002. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  of 
Mineral  Survey  Number  1334.  Pueblo 
Placer,  in  Township  43  North,  Range  4 
West,  New  Mexico  Principal  Meridian. 
Group  1332.  Colorado,  was  accepted 
August  8.  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  7 
North.  Range  96  West.  Sixth  Principal 
Meridian.  Group  1317.  Colorado,  was 
accepted  .August  8.  2002. 

The  plat  representing  the  dependent 
resurvey  of  Mineral  Survey  Number 
18801.  Big  Dick  Load,  in  section  33. 
Township  1  South,  Range  82  West, 
Sixth  principal  Meridian,  Group  1288. 
was  accepted  August  8,  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  1 


North.  Range  79  West.  Sixth  Principal 
Meridian,  Group  1358,  Colorado,  was 
accepted  September  18.  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  3 
North.  Range  81  West,  Sixth  Principal 
Meridian,  Group  1358,  was  accepted 
September  18.  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  3 
South,  Range  2  East.  Ute  Meridian, 
Group  1271,  was  accepted  September 
26.  2002. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  4 
North,  Range  91  West,  Sixth  Principal 
Meridian,  Group  1318,  Colorado,  was 
accepted  September  26,  2002. 

The  supplement  plat  creating  new  lots 
65  and  66,  from  original  lot  49.  is  based 
upon  the  Dependent  Resurvey  and 
Survey  Plats  approved  August  20,  1998, 
and  the  supplement  plat  approved 
Januarv  30,  2002,  was  accepted  August 
15.  2002. 

The  supplemental  plat  amending  the 
lot  numbers  119  to  121,  and  120  to  122, 
is  based  upon  the  Dependent  Resurvey 
and  Survey  Plats  approved  March  1, 
1996,  the  Supplemental  Plat  approved 
January  29,  2002.  and  the  Dependent 
Resurvey  and  Survey  Plat  approved 
lune  10.  2002,  was  accepted  August  30, 
2002. 

These  surveys  were  requested  by  the 
Bureau  of  Land  Management  for 
administrative  and  management 
purposes. 

The  plat  representing  the  dependent 
resurvey  and.survey  in  Township  5 
North,  Range  79  West,  Sixth  Principal 
Meridian,  Group  1220,  Colorado,  was 
accepted  July  25.  2002. 

The  plat  representing  the  entire 
record  of  the  dependent  resurvey  and 
survey  in  Township  11  South.  Range  72 
West.  Sixth  Principal  Meridian,  Group 
1372,  was  accepted  August  13,  2002, 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  49 
North.  Range  16  West,  New  Mexico 
Principal  Meridian,  Group  1296, 
Colorado,  was  accepted  September  26, 
2002. 

These  surveys  were  requested  by  the 
Forest  Service  for  administrative  and 
management  purposes. 

Darryl  A.  Wilson, 

Chief  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  02-25733  Filed  10-9-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Fire  Management  Plan,  Environmental 
Impact  Statement,  Guadalupe 
Mountains  National  Park,  Texas 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Fire  Management  Plan  for  Guadalupe 
Mountains  National  Park. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Park  Service  is 
preparing  an  environmental  impact 
statement  for  the  Fire  Management  Plan 
for  Guadalupe  Mountains  National  Park. 
This  effort  will  result  in  a  new  wildland 
fire  management  plan  that  meets  current 
policies,  provides  a  framework  for 
making  fire-related  decisions,  and 
serves  as  an  operational  manual. 
Development  of  a  new  fire  plan  is 
compatible  with  the  broader  goals  and 
objectives  derived  from  the  park 
purpose  that  governs  resources 
management.  In  cooperation  with  the 
USDA  Forest  Service,  Bureau  of  Land 
Management,  State  of  Texas,  and 
neighboring  private  land  owners, 
attention  will  also  be  given  to  resources 
outside  the  boundaries  that  affect  the 
integrity  of  Guadalupe  Mountains 
National  Park.  Alternatives  are  based  on 
internal  scoping  done  by  National  Park 
Service  staff  on  March  12  and  13,  2002. 
Besides  the  No-action  alternative, 
preliminary  alternatives  include  the 
proposed  Two-Fire  Management  Unit 
alternative  and  Cooperative  Watershed 
Plan  alternative.  The  No-action 
alternative  maintains  the  current  1996 
Fire  Management  Plan  strategy  of 
suppression,  prescribed  natural  fire,  and 
prescribed  burning.  The  proposed 
alternative  Two-Fire  Management  Unit 
(FMU)  defines  a  relatively  small  FMU 
surrounding  the  visitor  center  area  and 
the  facilities  and  residences  south  of 
U.S.  Highway  62/180.  This  FMU  applies 
full  suppression  and  prescribed 
burning.  The  rest  of  the  park  comprises 
the  second  FMU,  with  protection  and 
suppression  emphasis  for  special 
features,  such  as  historic  properties, 
McKittrick  Canyon,  and  habitats  of 
threatened  and  endangered  species.  In 
the  second  FMU,  wildland  fire  use, 
prescribed  fire,  and  suppression  are 
management  options.  The  Cooperative 
Watershed  Plan  is  a  variation  on  the 
two-unit  plan  that  extends  the 
backcountry  FMU  along  the  north 
boundary  to  include  portions  of  the 
McKittrick  Canyon  watershed  that  lie  on 


the  USDA  Forest  Service  land.  Ideally, 
the  park  would  cooperate  on  prescribed 
fire,  wildland  fire  use,  monitoring  fire 
effects,  as  well  as  suppression.  This 
cooperative  plan  would  be  a  step  toward 
interagency  management  of  the  entire 
Guadalupe  Mountains  landscape 
sometime  in  the  future. 

Major  issues  will  consider 
environmental  effects  of  the  FMP  that 
are  potential  problems  and  include 
reduction  of  plant  and  wildlife 
populations,  disturbance  of  unique  sites 
and  sensitive  species,  large-scale 
changes  to  landscapes,  damage  to 
geological  resources  and  increased 
geohazards,  increased  air  pollution, 
hazards  to  life  and  property,  visitor 
inconvenience,  enhanced  conditions  for 
non-indigenous  species,  and  damage  to 
cultural  resources. 

A  scoping  brochure  has  been  prepared 
describing  the  issues  identified  to  date. 
Copies  of  the  brochures  may  be  obtained 
from  Superintendent,  Guadalupe 
Mountains  National  Park.  HC  60,  Box 
400,  Salt  Flat.  Texas  79847-9400,  (915) 
828-3251. 

DATES:  The  Park  Service  will  accept 
comments  from  the  public  for  30  days 
from  the  date  this  notice  is  published  in 
the  Federal  Register. 
ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  office  of  the 
Superintendent,  Guadalupe  Mountains 
National  Park.  HC  60,  Box  400,  Salt  Flat, 
Texas  79847-9400,  (915)  828-3251. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Guadalupe  Mountains 
National  Park,  (915)  828-3251. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  scoping 
brochure,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Superintendent.  Guadalupe  Mountains 
National  Park.  HC  60.  Box  400.  Salt  Flat. 
Texas  79847-9400.  You  may  also 
comment  via  the  Internet  to 
GUMO_superintendent@nps.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  Guadalupe 
Mountains  NP  Fire  Management  Plan" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directly  at 
Resources  Management  915-828-3251 
x251.  Finally,  you  may  hand-deliver 
comments  to  the  above  address  or  at  the 
three  public  meetings  that  will  be  held 
in  Dell  City  and  El  Paso,  Texas,  and 
Carlsbad,  New  Mexico.  Notification  of 
the  public  meetings  will  be  given  in  the 


scoping  brochure  that  will  be  mailed  to 
the  addresses  generated  for  the  park's 
current  General  Management  Plan 
process.  The  brochure  will  be  mailed 
once  we  are  notified  of  the  date  that  this 
Notice  of  Intent  is  published  in  the 
Federal  Register.  If  you  are  not  on  the 
park's  mailing  list  and  would  like  a 
copy  of  the  brochure,  please  contact  the 
Superintendent. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identitv,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Guadalupe  Mountains 
National  Park.  915-828-3251  xl04. 

Michael  D.  Snyder. 

Acting  Director.  Intermountain  Region. 

S'ational  Park  Service. 

IFR  Doc.  02-258fi8  Filed  10-9-02;  8:45  ami 

BILUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Human  Remains  in  the  Possession  of 
the  Bemice  Pauahi  Bishop  Museum, 
Honolulu,  HI 

agency:  National  Park  Service.  Interior. 
action:  Ndlice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  Graves 
Protection  and  Repatriation  Act.  43  CFR 
10.9.  of  the  completion  of  an  inventory 
of  human  remains  from  Lana'i.  HI  in  the 
possession  of  the  Bernice  Pauahi  Bishop 
Museum.  Honolulu.  HI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Ser\'ice  is  not  responsible 
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for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  these  human 
remains  has  been  made  by  Bishop 
Museum  s  professumal  staff  in 
consultation  with  representatives  from 
the  Maui/Lana'i  Island  Burial  Council 

In  2002.  human  remains  representing 
one  individual  were  found  in 
collections  from  Maunalei  C^ave,  Lanai. 
HI  The  remains  consist  of  a  human 
phalange  No  known  individuals  were 
identified.  \n  associated  funerary 
objects  are  present, 

In  2002.  human  remains  representing 
one  individual  were  found  in 
collections  from  Lanai.  HI.  The  remains 
consist  of  a  human  tooth  No  associated 
funerar\'  objects  are  present.  Tht- 
collections  were  gifted  to  the  Bishop 
Museum  bv  George  F  Arnemann  in 
1956 

Based  on  the  above-mentioned 
information,  officials  of  the  Bishop 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  phvsicdl  remains  of  two  individuals 
of  Native  American  ancestrv    Offitiials  of 
the  Bishop  Museum  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e).  there  is  a  relationship  of  shared 
group  identitv  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerarv 
objects  and  the  Maui/Lana'i  Island 
Burial  Council.  Hui  Malama  I  Na 
Kupuna  O  Hawaii  Nei  and  Office  of 
Hawaiian  Affairs 

This  notice  has  been  sent  to  officials 
of  the  Maui/Lanai  Island  Burial 
Council.  Hui  Malama  1  .Na  kupuna  CJ 
Hawaii  Nei,  and  the  Office  of  Hawaiian 
Affairs.  Representatives  of  am  other 
Native  Hawaiian  organization  that 
believes  itself  to  be  culturally  affiliated 
with  these  human  remains  should 
contact  Dr  Guv  Kaulukukui.  Vice 
President  of  Cultural  Studies,  Bishop 
Museum.  1525  Bernice  .Street, 
Honolulu.  Hawaii,  96718-2704, 
telephone  !808i  848-4126  before 
November  12,  2002.  Repatriation  of 
these  human  remains  to  the  Maui/Lana'i 
Island  Burial  Council,  Hui  Malama  I  Na 
Kupuna  O  Hawaii  Nei  and  (3ffi{  e  of 
Hawaiian  .\ffairs  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated;  .\ugust  28,  2002. 
Robert  Steams, 

Manager.  Sational  MACPRA  Program 

IFR  Do<    02-2i871  Filed  10-c>-02,  8  4.5  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the  Bemice 
Pauahi  Bishop  Museum,  Honolulu,  HI 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice, 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  Graves 
Protection  and  Repatriation  Act.  43  CFR 
10.10  (a)(3),  of  the  intent  to  repatriate 
cultural  items  from  Lanai.  HI  in  the 
possession  of  the  Bernice  Pauahi  Bishop 
Museum.  Hcmolulu.  HI,  that  meet  the 
definition  of  "unassociated  funerary 
object"  under  Section  2  of  the  Act. 

This  notice  is  published  as  pjirt  of  the 
National  Park  Services  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10  2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

In  1926.  G.C.  Munro  gifted  97  glass 
and  ivory  beads  to  the  Bishop  Museum. 
Accession  records  indicate  that  the 
beads  were  "found  some  years  ago  with 
the  bones  of  a  child."  The  burial  site 
was  located  on  the  island  of  Lanai,  HI. 
Excavation  records  indicate  that  the 
human  remains  with  whom  these 
funerary  objects  were  associated  were 
not  collected,  or  were  collected  but  are 
no  longer  within  the  Bishop  Museum's 
I  oUection. 

A  detailed  assessment  of  these 
unassociated  funerary  objects  was  made 
bv  Bishop  Museum's  professional  staff 
in  consultation  with  representatives 
from  the  Maui/Lana'i  Island  Burial 
Council. 

Based  on  the  above-mentioned 
information,  officials  of  the  Bishop 
Museum  have  determined  that, 
pursuant  to  43  CIFR  10.2  (d)(2)(ii),  these 
97  cultural  items  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
lime  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removeil  from  a  specific  burial  site 
of  a  Native  American  individual. 
Officials  of  the  Bishop  Museum  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e).  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonablv  traced  between  these  97 
unassociated  funerary  objects  and  the 
Maui/l^nai  Island  Burial  Council,  Hui 
Malama  I  Na  Kupuna  O  Hawai'i  Nei, 
and  the  Office  of  Hawaiian  Affairs. 


This  notice  has  been  sent  to  officials 
of  the  Maui/Lana'i  Island  Burial 
Council,  Hui  Malama  I  Na  Kupuna  O 
Hawaii  Nei,  and  Office  of  Hawaiian 
Affairs.  Representatives  of  any  other 
Native  Hawaiian  organization  that 
believes  itself  to  be  culturally  affiliated 
with  these  unassociated  funerary  objects 
should  contact  Dr.  Guy  Kaulukukui, 
Vice  President  of  Cultural  Studies, 
Bishop  Museum,  1525  Bernice  Street, 
Honolulu,  Hawaii,  96718-2704, 
telephone  (808)  848-4126  before 
November  12,  2002.  Repatriation  of 
these  unassociated  funerary  objects  to 
the  Maui/Lana'i  Island  Burial  Council, 
Hui  Malama  I  Na  Kupuna  O  Hawai'i  Nei 
and  Office  of  Hawaiian  Affairs  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  .Augu.st  28.  2002. 
Robert  Steams. 

Managpr.  Xational  .\'AGPRA  Program. 
(KR  Doi    02-2,5874  Filed  10-9-02;  8:45  am] 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  Califomia  State 
University,  Bakersfield,  CA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  California 
State  University,  Bakersfield,  CA, 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibilitv  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerarv  objects.  The 
National  Park  Ser\'ice  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  California  State 
University,  Bakersfield,  professional 
staff  in  consultation  with 
representatives  of  the  Tule  River  Indian 
Tribe  of  the  Tule  River  Reservation, 
California. 

In  1976,  the  Kern  County 
Archaeological  Society  conducted 
salvage  excavations  at  the  Crest  Drive-In 
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site  (CA-KER-480H)  in  Bakersfield,  CA. 
The  Crest  Drive-In  site  consisted  of  a 
shallow,  mass  grave  containing  the 
skeletal  remains  of  approximately  100 
individuals,  all  but  eight  of  which  were 
subsequently  reburied.  The  remains  of 
these  eight  individuals  were 
subsequently  accessioned  by  California 
State  University,  Bakersfield.  No  knowm 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Osteological  examination  of  tne 
remains  of  the  eight  individuals  in  the 
possession  of  California  State 
University,  Bakersfield  revealed 
significantly  worn  teeth  and  shovel- 
shaped  incisors,  which  may  be 
indicative  of  prehistoric  or  protohistoric 
Native  American  popiilations.  Midden 
material  found  associated  with  some  of 
the  himian  remains  in  the  1976 
excavations  is  consistent  with  a 
prehistoric  or  protohistoric  date  for 
some  of  the  burials.  The  Crest  Drive-In 
site  was  long  recognized  by  local 
residents  as  an  old  Indian  burial  ground. 

However,  historic  period  artifacts 
recovered  during  the  1976  excavations 
indicate  that  the  latest  burials  date  to 
the  latter  part  of  the  19th  century,  after 
the  local  Yokut  Indians  that  had 
traditionally  used  the  area  had  been 
relocation  to  the  first  Tule  River  Indian 
Reservation  (called  the  Alta  Vista 
Reservation)  in  1857,  The  stratigraphic 
context  encoimtered  during  the  1976 
excavations  was  highly  disturbed. 
According  to  local  residents,  around 
1947  or  1948  the  land-owner  at  the  time 
attempted  to  level  the  burial  ground 
area.  Whan  himian  remains  were 
discovered,  he  reportedly  scooped  out  a 
shallow  pit,  placed  the  remains  in  the 
hole,  and  covered  the  bones  and 
associated  funerary  objects  with  a  thin 
layer  of  dirt.  None  of  the  funerary 
objects  recovered  in  1976  are  in  the 
possession  or  control  of  Califomia  State 
University,  Bakersfield. 

While  there  is  a  possibility  that  some 
of  the  eight  hiunan  remains  in  the 
possession  of  Califomia  State 
University,  Bakersfield  are  of  other  than 
Native  American  ancestry,  the 
preponderance  of  the  evidence  supports 
a  determination  that  they  are  Native 
American. 

Based  on  the  above-mentioned 
information,  officials  of  Califomia  State 
University,  Bakersfield  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  die 
human  remains  listed  above  represent 
the  physical  remains  of  eight 
individuals  of  Native  American 
ancestry.  Officials  of  Califomia  State 
University,  Bakersfield  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 


traced  between  these  Native  American 
humcm  remains  and  the  Tule  River 
Indian  Tribe  of  the  Tule  River 
Reservation,  California. 

This  notice  has  been  sent  to  officials 
of  the  Tule  River  Indian  Tribe  of  the 
Tule  River  Reservation,  Califomia. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Dr,  Robert  M,  Yohe  II, 
Department  of  Sociology  and 
Anthropology,  Califomia  State 
University,  Bakersfield,  CA  93311-1099. 
telephone  (661)  664-3457,  before 
November  12,  2002.  Repatriation  of  the 
human  remains  to  the  Tule  River  Indian 
Tribe  of  the  Tule  River  Reservation, 
Califomia  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  August  28.  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
(PR  Doc.  02-25872  Filed  10-&-02;  8:45  am] 
BIUJNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

Natiofial  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Rem  In  ttie  Possession  of  the  Sam 
Noble  Oklahoma  Museum  of  Natural 
History,  Norman,  OK 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 
Americcui  Graves  Protection  and 
Repatriation  Act  (NAGPRA),  43  CFR 
10.10  (a)(3),  of  the  intent  to  repatriate  a 
ciUtiual  item  in  the  possession  of  the 
Sam  Noble  Oklahoma  Museum  of 
Natural  History,  Norman,  OK,  that 
meets  the  definition  of  "sacred  object" 
under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultiiral  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  cultural  item  is  a  cedar  pole  1 2 
feet  long,  from  which  all  bark  has  been 
removed.  The  pole  is  painted 
lengthwise,  black  on  one  side  and  green 
on  the  other  side.  Accession  and  catalog 
records  of  the  Sam  Noble  Oklahoma 
Museum  of  Natural  History  (formerly 
known  as  the  Stovall  Museimi  of 
Science  and  liistory)  indicate  that  the 
pole  was  donated  to  the  museiun  in 


1946  bv  Mrs.  Joe  Weller  of  Gracemont. 
OK. 

According  to  museum  records  and 
consultation  with  representatives  of  the 
Caddo  Tribe  of  Oklahoma,  the  pole  was 
originally  made  about  1895  by  Caddo 
Chief  White  Bread,  The  pole  was  used 
regularly  in  Caddo  Ghost  Dances  from 
1895  until  1946.  About  1922.  Chief 
White  Bread  died  and  the  pole  pas.sed 
to  Mr.  Squirrel,  another  community 
Ghost  Dance  leader.  Mr.  Joe  Weller  was 
the  third  custodian  of  the  pole  and  held 
Ghost  Dances  annuallv  until  his  death 
in  1945.  On  July  14,  1946.  Mrs.  Weller 
sponsored  a  final  Ghost  Dance,  after 
which  she  intended  to  "retire"  the  pole. 
University  of  Oklahoma  anthropologist 
K.G.  Orr  was  among  those  attending  the 
July  14,  1946,  Ghost  Dance  and. 
according  to  museum  accession  records, 
he  "persuaded  Mrs.  Weller  and  the 
Caddo  tribe  to  donate  the  pole  to  the 
museum  rather  than  destroy  it  at  the 
completion  of  the  dance."  The  pole  was 
accessioned  into  the  collections  of  the 
museum's  Division  of  Ethnology  in 
1946.  Since  that  time,  representatives  of 
the  Caddo  Tribe  of  Oklahoma  and 
Caddo  traditional  religious  leaders  have 
regularly  visited  the  museimi  and 
consulted  with  the  museum  staff 
concerning  the  pole. 

Consultations  with  representatives  of 
the  Caddo  Tribe  of  Oklahoma  confirm 
that  this  pole  was  made  to  be  used  in 
the  Caddo  Ghost  Dance.  Representatives 
of  the  Caddo  Tribe  of  Oklahoma  have 
provided  evidence  that  the  pole  is 
needed  by  traditional  religious  leaders 
for  the  practice  of  the  Ghost  Dance  by 
present-day  adherents.  Representatives 
of  the  Caddo  Tribe  of  Oklsihoma  have 
provided  evidence  that  the  pole  is  of 
ongoing  historical,  traditional,  and 
cultural  importance  to  the  Caddo  Tribe 
of  Oklahoma  as  a  whole. 

Based  on  the  above-mentioned 
information,  officials  of  the  Sam  Noble 
Oklahoma  Museum  of  Natiu^  History 
have  determined  that,  pursuant  to  43 
CFR  10.2(d)(3),  this  item  is  a  specific 
ceremonial  object  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  Sam  Noble 
Oklahoma  Museum  of  Natural  History 
have  determined  that,  pursuant  to  43 
CFR  10.2(e),  there  is  a  relationship  of 
shared  group  identity  that  can  be  traced 
between  this  sacred  object  and  the 
Caddo  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Julie  Droke,  Registrar/Repatriation 
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Specialist.  Sam  Noble  Oklahoma 
Museum  of  Natural  Histor\'.  University 
of  Oklahoma.  2401  f:hdutauqua  Avp  . 
Norman.  (3K  73072.  telephtme  (405) 
325-1035.  before  November  12,  2002 
Repatriation  of  this  sacred  object  to  the 
Caddo  Tribe  of  Oklahoma  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Ddted;  .Xugust  28.  2002. 
Robert  Stearns. 

.Vforicjger.  .\'ational  S'AGPRA  Program 
'KK  [)<)<    O2-2=)870  Filed  10-9-02;  8  45  ami 

BILLING  COOC  4310-70-S 


DEPARTMENT  OF  THE  l^^•ERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  UCLA  Fowler 
Museum  of  Cultural  History,  University 
of  California,  Los  Angeles,  Los 
Angeles,  CA 

agency:  National  Park  Service.  Interior 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  .•\meric:dii 
Graves  Protection  and  Repatriation  Act 
(NAGPR.M.  43  t;FR  lO.y.  of  the 
completion  of  an  inventor\  of  human 
remains  and  associated  funerarv  nbiec  ts 
in  the  possession  of  the  UCLA  Fowler 
Museum  of  Cultural  History.  University 
of  California.  Los  Angeles.  Los  Angeles. 
CA. 

This  notice  is  published  as  part  of  the 
National  Park  Services  administrative 
responsibilities  under  NAGPR^A.  43  CFR 
10  2  Ic)  The  determinations  within  this 
notice  are  the  sole  responsibility  nf  the 
museum,  institution,  or  Federal  agency 
that  has  rontrnl  of  these  Native 
American  human  remains  and 
associated  funerarv'  objects  The 
National  Park  Service  is  not  resp(msible 
for  the  determinations  within  this 
notice 

A  detailed  assessment  of  the  huiu.ui 
remains  was  made  by  the  UCL.\  Fowler 
Museum  of  Cultural  Historv 
professional  staff  in  i onsultation  with 
representatives  of  the  Pechanga  Band  of 
Luiseno  Mission  Indians  of  the 
Pechanga  Reservation,  California, 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  bv  Eugene  Nickens  under 
unltnown  circumstances  from  the  Perris 
site  (CA-RIV-126).  Riverside  Count\ , 
CIA  These  human  remains  were  donated 
bv  Mr  Nickens  to  the  University  of 
California.  Los  .\ngeles  in  1951   No 
known  individual  was  identified  The 


18  associated  funerary  objects  are  16 
pottery  sherds,  1  deer  scapula,  and  1 
bird  bone  The  age  of  the  site  has  not 
iieen  determined,  however,  the  presence 
of  ceramics  suggests  a  protocontact  or 
posfconfact  date.  The  site  is  located 
within  the  traditional  territory'  of  the 
Luiseno  Mission  Indians.  The  artifacts 
are  consistent  with  others  documented 
as  associated  with  the  indigenous 
inhabitants  of  the  area.  Raymond 
Basquez,  (Chairperson  of  the  tribal 
Cultural  Resources  Department.  Elder, 
and  traditional  religious  leader, 
identified  the  deer  scapula  as  a 
ceremonial  sweat  scraper  and  the 
potterv  sherds  as  possibly  part  of  a 
ceremonial  urn.  He  also  identified  the 
site  as  being  within  the  ancestral 
territorv  of  the  Pechanga  Band  of  the 
Luiseno  Mission  Indians  of  the 
Pechanga  Reservation,  California. 

In  1965.  human  remains  representing 
one  individual  were  removed  from  the 
Rancho  site  (CA-RIV-364).  Riverside 
('ountv,  CA.  by  Dr  Joseph  L.  Chartkoff. 
Dr  Chartkoff  donated  these  human 
remains  to  the  University  of  California. 
Los  Angeles  the  same  year  No  known 
individual  was  identified.  No  associated 
funerarv  objects  are  present. 

The  Rancho  site  (CA-RIV-364)  is  close 
to  the  present-day  Pechanga 
Reservation,  in  the  valley  of  Temecula 
(-reek  Cit;ographical  location  and 
archeological  and  oral  traditional 
evident  e  support  the  association  of  this 
site  with  precontdct  and  historic  village 
sites  within  the  territory  of  the  Pechanga 
Band  of  Luiseno  Mission  Indians  of  the 
Pel  hanga  Reservation.  California.  The 
site  IS  well  known,  by  both  oral 
tradition  and  archeological 
documentation,  to  be  a  precontact  and 
posti  ontact  cremation  and  burial  site. 
Some  artifacts  collected  from  the 
surface,  such  as  a  plate  fragment,  broken 
glass,  lathe-turned  inkbottle.  and  metal 
button,  appear  to  date  to  the  Spanish  or 
Mexican  period  in  California  .According 
to  Mr  Basquez.  when  traditional 
cremation  practices  gave  way  after 
contact  to  inhumation.  Luiseno  peoples' 
personal  possessions  often  were 
collected,  burned,  and  placed  at 
traditional  cn'mafion/cemeterv'  areas 
even  though  the  persim  may  have  been 
buried  elsewhere  The  Rancho  site  was 
visited  bv  members  of  the  Pechanga 
Band  of  Luiseno  Indians  Cultural 
Committee,  who  identified  the  human 
remains  and  artifacts  collected  there  as 
part  of  the  traditional  Luiseno  cremation 
and  memorial  offering  ri*es.  Tizon 
Brown  potterv  sherds  found  at  the  site 
are  consistent  with  a  Late  Prehistoric 
and  historic  age. 

Officials  of  the  UCLA  Fowler  Museum 
of  CuUural  Historv  have  determined 


that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  UCLA  Fowler  Museum  of  Cultural 
Historv  have  also  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2).  the  18 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  it  has  been 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  an^  the  Pechanga  Band  of 
Luiseno  Mission  Indians,  Pechanga 
Reservation,  California. 

This  notice  has  been  sent  to  officials 
of  the  Pechanga  Band  of  Luiseno 
Mission  Indians,  Pechanga  Reservation, 
California.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Diana  Wilson,  UCLA 
NAGPRA  Coordinator,  Office  of  the  Vice 
Chancellor,  Research,  University  of 
California.  Los  Angeles,  Box  951405, 
Los  Angeles,  California  90095-1405, 
telephone  (310)  825-1864,  before 
November  12,  2002.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Pechanga  Band  of  Luiseno 
Mission  Indians,  Pechanga  Reservation, 
California  mav  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated;  August  28.  2002 
Robert  Steams, 

Manager,  \ational  .\AC,PRA  Program 

(PR  Doc.  02-25873  Filed  10-9-02:  8:45  am) 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Obfects  In  the 
Possession  of  the  University  of 
Nebraska  State  Museum,  University  of 
Nebraska-Lincoln,  Lincoln,  NE,  and  In 
the  Control  of  ttie  U.S.  Department  of 
Defense,  U.S.  Army  Corps  of 
Engineers,  Omaha  District,  Omaha,  NE 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
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in  the  possession  of  the  University  of 
Nebraska  State  Museum,  University  of 
Nebraska-Lincoln,  Lincoln,  NE,  and  in 
the  control  of  the  U.S.  Department  of 
Defense,  U.S.  Army  Corps  of  Engineers, 
Omaha  District,  Omaha,  NE. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  hiunan 
remains  and  associated  funerary  objects 
was  made  by  the  U.S.  Army  Corps  of 
Engineers,  Omaha  District  professional 
staff  and  University  of  Nebraska-Lincoln 
professional  staff  in  consiiltatlon  with 
representatives  of  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota. 

In  1956,  human  remains  representing 
seven  individuals  were  excavated  by 
David  Baerreis  of  the  University  of 
Wisconsin  for  the  Smithsonian  River 
Basin  Surveys  during  legally  authorized 
excavations  at  the  Bamble  site  (39CA6), 
Campbell  County,  SD.  The  repository 
for  these  materi^s  is  the  University  of 
Nebraska  State  Museum,  University  of 
Nebraska-Lincoln.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Based  on  archeological  and 
ethnohistorical  evidence,  the  Bamble 
site  has  t>een  identified  as  an  earthlodge 
village  site  belonging  to  the  postcontact 
Coalescent  period  (circa  A.D.  1675- 
1780).  Archeological  investigations  and 
ethnohistorical  data  have  shown  that 
sites  dating  to  the  Coalescent  cultiu^ 
period  are  ancestral  to  the  Ankara 
(south)  and  Mandan  (north)  tribes,  today 
represented  by  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota. 

At  an  unknown  date,  hiunan  remains 
representing  one  individual  were  found 
by  Paul  Cooper  of  the  Smithsonian 
River  Basin  Surveys  during  legally 
authorized  excavations  at  the  White 
Swan  Mound  site  {39CH9),  Charles  Mix 
County,  SD,  during  construction  of  the 
Fort  Randall  dam  by  the  U.S.  Army 
Corps  of  Engineers,  Omaha  District.  The 
repository  for  these  materials  is  the 
University  of  Nebraska  State  Museiun, 
University  of  Nebraska-Lincoln.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Based  on  archeological  evidence,  the 
White  Swan  site  has  occupation 
components  dating  to  the  Woodland 


period  (500  B.C.-A.D.  900)  and  the 
Coalescent  period  (A.D.  1400-1780). 
Archeological  investigations  and 
ethnohistorical  data  have  shown  that 
sites  that  are  variants  of  the  Plains 
Woodland,  Middle  Missouri,  and 
Coalescent  cultural  phases  in  the 
Middle  Missouri  subarea  of  the  Great 
Plains  are  ancestral  to  the  Arikara 
(south)  and  Mandan  (north)  tribes,  today 
represented  by  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reseivation, 
North  Dakota. 

In  1962,  human  remains  representing 
two  individuals  were  excavated  by  P. 
Holder  of  the  University  of  Nebraska 
during  legally  authorized  excavations  at 
the  Leavenworth  site  (39C09),  Corson 
County,  SD.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  archeological  and 
ethnohistorical  evidence,  the 
Leavenworth  site  is  an  earthlodge 
village  site  attributed  to  the  Extended 
Coalescent  period  (A.D.  1550-1675). 
Archeological  investigations  and 
ethnohistorical  data  have  shown  that 
sites  that  are  variants  of  the  Plains 
Woodland,  Middle  Missouri,  and 
Coalescent  cultural  phases  in  the 
Middle  Missouri  subarea  of  the  Great 
Plains  are  ancestral  to  the  Arikara 
(south)  and  Mandan  (north)  tribes,  today 
represented  by  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota. 

In  1969.  human  remains  representing 
one  individual  were  removed  by  A. 
Osbom  of  the  University  of  Nebraska 
during  legally  authorized  excavations  at 
the  Norvald  site  (39C032),  Corson 
County.  SD.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  archeological  and 
ethnohistorical  evidence,  the  Norvald 
site  is  identified  as  an  earthlodge  village 
and  cemetery  belonging  to  the  Extended 
Coalescent  period  (A.D.  1550-1675).  On 
the  basis  of  physical  anthropological 
data,  the  human  remains  were  identified 
as  Arikara.  Archeological  and 
ethnohistorical  data  also  have  shown 
that  sites  that  are  variants  of  the  Plains 
Woodland,  Middle  Missouri,  and 
Coalescent  cultiu-al  phases  in  the 
Middle  Missouri  subarea  of  the  Great 
Plains  are  ancestral  to  the  Arikara 
(south)  and  Mandan  (north)  tribes,  today 
represented  by  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota, 

At  an  unknown  date,  human  remains 
representing  one  individual  were  found 
by  an  unknown  individual  on  the 
surface  of  site  39GR5.  near  Old  Fort 
Randall,  on  the  U.S.  Army  Corps  of 
Engineers  Fort  Randall  project  land  in 


Gregory  County,  SD.  No  known 
individual  was  identified.  No  associated 
funerarv'  objects  are  present. 

The  human  remains  consist  of  a 
poorly  preserved  foot  phalange 
collected  from  the  surface  of  site  39GR5. 
On  the  basis  of  ceramic  evidence,  the 
site  has  a  component  belonging  to  the 
Plains  Woodland  period  (500  B.C.-A.D 
900).  Archeological  investigations  and 
ethnohistorical  data  have  shown  that 
sites  that  are  variants  of  the  Plains 
Woodland.  Middle  Missouri,  and 
Coalescent  cultural  phases  in  the 
Middle  Missouri  subarea  of  the  Great 
Plains  are  ancestral  to  the  Arikara 
(south)  and  Mandan  (north)  tribes,  today 
represented  by  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota. 

In  1962,  human  remains  representing 
one  individual  were  found  by  Warren 
Caldwell  of  the  Smithsonian  River  Basin 
Surveys  during  legally  authorized 
operations  at  the  Medicine  Creek  Village 
site  (39LM2),  Lyman  County,  SD.  The 
repository  for  these  materials  is  the 
University  of  Nebraska  State  Museum. 
University  of  Nebraska-Lincoln.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Based  on  archeological  and 
ethnohistorical  evidence,  the  Medicine 
Oeek  Village  site  has  both  Initial  period 
(A.D.  900-1400)  and  Extended 
Coalescent  period  (A.D.  1550-1675) 
components.  Archeological 
investigations  and  ethnohistorical  data 
have  shown  that  sites  that  are  variants 
of  the  Plains  Woodland.  Middle 
Missouri,  and  Coalescent  cultural 
phases  in  the  Middle  Missouri  subarea 
of  the  Great  Plains  are  ancestral  to  the 
Arikara  (south)  and  Mandan  (north) 
tribes,  today  represented  by  the  Three 
Affiliated  Tribes  of  the  Fort  Berthold 
Reservation.  North  Dakota. 

In  1967,  human  remains  representing 
one  individual  were  excavated  by 
Donald  J.  Lehmer  of  the  Smithsonian 
River  Basin  Surveys  during  legally 
authorized  excavations  at  site  39LM222, 
Lyman  County.  SD.  The  repository  for 
these  materials  is  the  University  of 
Nebraska  State  Museum.  University  of 
Nebraska-Lincoln.  Nn  known  individual 
was  identified.  No  associated  funerarv' 
objects  are  present. 

Based  on  archeological  evidence,  site 
39LM222  is  identified  as  an  Extended 
Coalescent  period  (A.D.  1550-1675)  site. 
Archeological  investigations  and 
ethnohistorical  data  have  shown  that 
sites  that  are  variants  of  the  Plains 
Woodland.  Middle  Missouri,  and 
Coalescent  cultural  phases  in  the 
Middle  Missouri  subarea  of  the  Great 
Plains  are  ancestral  to  the  Arikara 
(south)  and  Mandan  (north)  tribes,  today 
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represented  by  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation. 
North  DalkOta. 

Between  1956  and  1962.  human 
remains  representing  one  individual 
were  excavated  bv  Rnhert  Stephens  m 
and  William  Bass  nf  the  Smithsonian 
River  Basin  Surveys  during  legally 
authorized  excavations  at  the  Sully  site 
(39SL4).  Sully  County.  SD  The 
repository  for  these  materials  is  the 
University  of  Nebraska  State  Museum. 
Universitv  of  Nebraska-Lincoln.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present 
Based  on  archeological  evidence,  the 
Sully  site  is  an  earthlodge  village  of  the 
Extended  Coalescent  period  (A.D.  1550- 
1675)  The  human  remains  consist  of  a 
fragmentarv  second  metatarsal 
.■\rcheological  investigations  and 
ethnohistoncal  data  have  shown  that 
sites  that  are  variants  of  thf  Plains 
Woodland.  Middle  Missouri,  and 
Coalescent  cultural  phases  in  the 
Middle  Missouri  subarea  of  the  Great 
Plains  are  ancestral  to  the  Ankara 
(south)  and  Mandan  I  north)  tribes,  today 
represented  by  the  Three  .\ffi hated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota 

In  \9b.i.  human  remains  representing 
one  individual  were  excavated  bv  ||. 
Hoffman  of  the  Smithsonian  River  Basin 
Survevs  during  legally  authorized 
excavations  at  the  La  Roche  site  (also 
known  as  Overs)  (39ST9).  Stanley 
Countv,  SD.  The  repository  for  these 
materials  is  the  University  of  Nebraska 
State  Museum.  I'niversity  of  Nebraska- 
Lincoln  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present 

Based  on  archeological  evidence,  the 
La  Roche  site  contains  Plains  Woodlami 
(500  B.C.-A  D  900).  Initial  Middle 
Missouri  (AD  900-1400).  and  Extended 
Coalescent  (AD   1550-1675) 
components  Ariheologu  al 
investigations  and  ethnohistorical  data 
have  shown  that  sites  that  are  variants 
of  the  Plains  Woodland.  Middle 
Missouri,  and  Coalescent  cultural 
phases  in  the  Middle  Missouri  subarea 
of  the  Great  Plains  are  ancestral  to  the 
Arikara  (south)  and  Mandan  (north) 
tribes.  t(jdav  represented  h\  th>'  Three 
Affiliated  Tribes  of  the  Fort  Berthold 
Reservation.  North  Dakota. 

Between  1964  to  1966.  human 
remains  representing  a  miniimim  of  four 
individuals  were  excavated  bv  David  T 
Jones  of  the  Smithsonian  River  Basin 
Survevs  during  legallv  authorized 
excavations  at  the  Ketchen  site 
(39ST223).  Stanley  County.  SD  The 
repository  for  these  materials  is  the 
L'niversitv  of  Nebraska  State  Museum. 
Universitv  of  Nebraska-Lincoln.  No 


known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Based  on  archeological  evidence,  the 
Ketchen  site  was  occupied  during  the 
Extended  Coalescent  period  (A.D.  1550- 
1675)  Archeological  investigations  and 
ethnohistorical  data  have  shown  that 
sites  that  are  variants  of  the  Plains 
Woodland.  Middle  Missouri,  and 
Coalescent  cultural  phases  in  the 
Middle  Missouri  subarea  of  the  Great 
Plains  are  ancestral  to  the  Arikara 
(south)  and  Mandan  (north)  tribes,  today 
represented  bv  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation. 
North  Dakota 

In  1956.  human  remains  representing 
one  individual  were  excavated  by  David 
Baerreis  of  the  University  of  Wisconsin 
f(ir  the  Smithsonian  River  Basin  Surveys 
during  legallv  authorized  excavations  at 
the  Spiry-Eklo  site  (39WW3).  Walworth 
Countv.  SD  The  repository  for  these 
materials  is  the  University  of  Nebraska 
State  Museum.  U'niversity  of  Nebraska- 
Lincoln.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  archeological  and 
ethnohistorical  evidence,  the  Spiry-Eklo 
site  IS  identified  as  a  postcontact 
Coalescent  period  (A.D.  1675-1780) 
village  Archeological  investigations  and 
ethnohistoncal  data  have  shown  that 
sites  that  are  variants  of  the  Plains 
Woodland.  Middle  Missouri,  and 
Coalescent  cultural  phases  in  the 
Middle  Missouri  subarea  of  the  Great 
Plains  are  ancestral  to  the  Arikara 
(south)  and  Mandan  (north)  tribes,  today 
ri'[)resented  hv  the  Three  Affiliated 
I'nbes  of  the  Fort  Berthold  Reservation. 
N{)rth  Dakota. 

Based  on  the  above-mentioned 
iiiforiiiation.  officials  of  the  U.S. 
Department  of  Delen.se.  U.S.  Army 
Corps  of  Engineers.  Clmaha  District  have 
determined  that,  pursuant  to  43  CFR 
10.2  |d)(l).  the  human  remains  listed 
above  represent  the  physical  remains  of 
21  individuals  of  Native  American 
aiK  estr\    ( )ffi(  lals  of  the  U.S. 
Department  of  Defense.  U.S.  Army 
(iorps  of  Engineers.  Omaha  District  also 
have  determined  that,  pursuant  to  43 
CFR  10  2  (e).  there  is  a  relationship  of 
shared  group  identitv  that  can  be 
reasonablv  traced  between  these  Native 
American  human  remains  and  the  Three 
Affiliated  Tribes  of  the  Fori  Berthold 
Reservation.  N(jrth  Dakota. 

This  notice  has  been  sent  to  officials 
of  the  Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation.  North  Dakota. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliat€»d  with  these  human  remains 
should  contact  Sandra  Barnum.  Cultural 
Resources,  U.S.  Army  Corps  of 


Engineers,  Omaha  District,  215  North 
17th  Street,  Omaha,  NE  68102, 
telephone  (402)  221-4895,  before 
November  12,  2002.  Repatriation  of  the 
human  remains  to  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  ,'\ugust  28.  2002 
Robert  Steams. 

Manager.  Sational  NAGPRA  Profi,ram. 
(FK  Do<  .  02-25869  Filed  10-9-02;  8:45  am) 
BILUNG  CODE  ♦310-70-S 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  701-TA-422  (Final)] 

Certain  Cold-Rolled  Steel  Products 
From  Argentina 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  investigation. 


summary:  On  October  3.  2002,  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  a 

negative  final  determination  of 
subsidies  in  connection  with  the  subject 
investigation  (67  FR  62106). 
Accordingly,  pursuant  to  section 
207.40(a)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
207.40(a)).  the  countervailing  duty 
investigation  concerning  certain  cold- 
rolled  steel  products  from  Argentina 
(investigation  No.  701-TA-422  (Final)) 
is  terminated. 

EFFECTIVE  DATE:  October  3.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer (202-205-3179  or 
tfischer@usitc.gov).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
\^^\■w■. usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

Authority:  This  investigation  is  being 
iiTininated  uiifier  authorit\  of  title  VII  of  the 


Federal  Register / Vol.  67,  No.  197 /Thursday.  October  10,  2002 /Notices 


63157 


Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  201.10  of  the 
Commission's  rules  (19  CFR  201.10). 

By  order  of  the  Commission. 

Issued:  October  4.  2002, 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-25795  Filed  10-9-02;  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  extension  of  a 
current  approved  collection;  Public 
Safety  Officer  Medal  of  Valor 
Application. 

The  Department  of  Justice  (DO J), 
Office  of  Office  of  Justice  Programs 
(OJP)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  aijd 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67,  Number  83.  page  21276  on 
April  30,  2002,  allowing  for  a  60  day 
comment  period. 

The  piu-pose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  12,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320,10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer.  Washington,  DC  20503, 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to 
(202)-395-7285. 

Request  wrritten  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utilit\',  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information  Collection 

(1)  Type  of  information  collection: 
Extension  of  a  Current  Approved 
Collection. 

(2)  The  title  of  the  form/collection: 
Public  Safety  Officer  Medal  of  Valor 
Application. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  components  of  the 
department  sponsoring  the  collection: 
Form  Number:  OJP  Form  Number  1121. 
National  Medal  of  Valor  Office,  Office  of 
Justice  Programs,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government.  Other:  Federal 
Government.  The  information  collected 
on  this  application  will  provide  the 
nomination  of  public  safety  officers  who 
demonstrate  courage  and  bravery  above 
and  beyond  the  call  of  duty  without 
regard  for  their  personal  safety.  A  Medal 
of  Valor  Board  will  be  appointed  by  the 
Congress  and  the  President.  The  Board 
shall  select  candidates  as  recipients  of 
the  Medal  of  Valor  from  among  those 
applications  received  by  the  National 
Medal  of  Valor  Office.  Annually,  the 
Board  shall  present,  to  the  Attorney 
General,  the  name  or  names  of  those 
recommended  as  medal  of  valor 
recipients. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  500 
respondents  will  complete  the 
application  in  approximately  60 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  public 
burden  associated  with  this  application 
is  500  minutes. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 


Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600. 
Patrick  Henrv  Building,  601  D  Street 
NW..  Washiiigton,  DC  20530. 

Dated;  October  4.  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer. 

Department  of  Justice. 

|FR  Doc.  02-257-19  Filed  10-9-02,  8:45  ami 
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DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eiigibiiity  to  Apply  for  Worl(er 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
diu-ing  the  period  of  September.  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  sur\ey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-41.318  &■  A,  B:  Specialty 
Minerals,  Inc.,  Oswego.  XY, 
Lockhaven,  PA  and  Erie,  PA 
TA-W-41.523;  BRA-VOR  Tool  and  Die. 

Inc.,  Meadville,  PA 
TA-W-41,656;  Hancock  Manufacturing 
Co.,  a  Subsidiary  of  Renaissance 
Industries,  Inc.,  Toronto.  OH 
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TA-W-41,688:  Stork  H  and  E  Blading. 

Inc..  Auburn.  \'Y 
TA-W-41.839:  Ergo  Systt-ms.  Inc..  Green 

Lane.  PA 
TA-W-il.952:  FCIl'SA.  Inc..  Mil/Aero 

Industrial  Div  .  York.  PA 
TA-W-40.173.  Benson  Corp  . 

Wevauwega.  WI 
TA-W—t  1.633:  Specialty  Machine  Co.. 

Gastonia.  S'C 
TA-W-41.905  &■  A:  Penn  Compression 

Moulding,  Inc..  Irwin.  PA  and 

Liberty.  SC 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W~41.462:  Astec  Semiconductor. 

Inc..  Astec  Power.  Milpitas.  CA 
TA-W^  1.789:  General  Electric  Motors 

Operations.  Murfreesboro.  TN 
TA-W-41.795:  Edward  Vogt  Valve  Co  . 

Jeffersonville.  IN 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974 
TA-W-4 1.896:  McManus  Wvatt  Produce 

Co..  Weslaco.  TX 
TA-W-41.549:  Philips  Consumer 

Electronics.  Kno.xville.  T\ 
TA-W-^2.026:  Timex  Corp  .  a 

Subsidiary  of  Timex  Group  B  V  . 

Middlebury.  CT 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 
TA-W-40.567:  Ivaco  Steel  Processing 

LLC.  Tonawanda.  \'Y 
TA-W~i  1.621:  Gorham/Lenox.  Inc.. 

Smith  field.  RI 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-41.91 1 :  Sappi  Fine  Paper  Mill. 

North  America.  Muskegon,  MI: 

March  26,2001. 
TA-W-i  1.908:  PSM  Fastener  Corp..  a 

Subsidiary  of  McKechnie 

Investments.  Inc.  Ferguson.  MO 
TA-W-i  1.891:  American  Uniform  Co  . 

Blue  Ridge.  GA:  fulv  1 1 .  2001 
TA-W-4 1.862:  Gmo  and  Jack 

Manufacturing.  Inc..  Bath.  PA:  [une 

28.2001 
TA-W-4 1.324:  Spring  Ford  Industries. 

Tucson.  AZ:  April  1.  2001. 


T.-\-W-4 1.050:  Quality  Components. 

Inc..  Ridgway.  PA:  February  11. 

2001 
TA-W-42.001:  Wain  Manufacturing,  a 

Subsidian-  of  California  Optical 

Corp  .  Lynn,  MA:  August  9.  2001. 
TA-W-4 1,994:  Lucedale  Industries. 

Lucedale.  MS:  August  5.  2001. 
TA-W-41.985:  DeRoyal  Patient  Care,  a 

Div  Of  DeRoval  Industries.  Inc., 

Mavnardville.  TN:  July  31.  2001. 
TA-W-4 1.960:  Hartford  Ball/Hartford 

Bearings,  a  Subsidiary  of  Virginia 

Industries,  Inc.,  Rocky  Hill,  CT:  July 

24.2001. 
TA-W-^1.959:  Amory  Garment  Co. .a 

Div.  Of  Block  Corp..  Amory.  MS: 

fulv  18.  2001. 
TA-W-4 1.930:  Lapcor  Plastics.  Div.  Of 

Mirro/Wearever  Co. .  Manitowoc, 

WI:  July  25.  2001. 
TA-W-41.927:  David  Stevens 

Manufacturing.  Inc.,  Blackwood,  Nf: 

Julv25,2001. 
TA-W-41,913:  Barrick  Gold  Corp..  Ruby 

Hill  Mine.  Eureka,  NV:  July  18. 

2001. 
TA-W-4 1 .  758:  Parker  Hosiery  Co.,  Inc., 

Old  Fort,  NC:  June  13,  2001 . 
TA-W-41.708:  Rosemount  Analytical, 

Inc..  Process  Analytical  Div.. 

Onville.  OH:  May  27,  2001 . 
TA-W^l.425:  Tzipi,  Inc.,  Brooklyn, 

NY:  Aprils,  2001. 
TA-W-4 1.303:  McKechnie  Tooling  and 

Engineering.  Staples,  MN:  April  4. 

2001 
TA-W-4 1,1 20:  American  Xtal 

Technology.Inc.  lAXT),  High 

Performance  Compound 

Semiconductor  Substrates  Div., 

Fremont.  CA:  March  25.  2001. 
TA-W-4 1 .583:  Ceco  Door  Products, 

Harlmgen.  TX:  April  24.  2001. 
TA-W-40.939:  P.SW  Industries.  Inc.. 

Chicago.  IL:  January  1 1 .  2001 . 
Also,  pursuant  to  Title  V  of  the  North 
.\merican  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a).  Subchaper  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibilitv  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  September, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1 )  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 


Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFJA-TAA-06235;  Mechanical 

Products  Co.,  LLC,  Aerospace  Div., 

Jackson,  MI 
NAFTA-TAA-06244;  Specialty  Machine 

Co.,  Gastonia,  NC 
NAFTA-TAA-6167:  Weatherford— 

Fabrication  Div.,  Grand  Junction, 

CO 
NAFTA-TAA-06199;  Hahn  Equipment 

Company,  Evansville,  IN 
NAFTA-TAA-06351:  FCI  USA,  Inc.  Mil/ 

Aero  Industrial  Div.,  York,  PA 
NAFTA-TAA-06418:  Lapcor  Plastics. 

Div.  Of  Mirro/Wearever  Co., 

Manitowoc,  WI 
NAFTA-TAA-04664:  Sterling  Fibers, 

Inc.,  Pace,  FL 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-06390:  McManus  Wyatt 

Produce  Co.,  Weslaco,  TX 
NAFTA-TAA-06164;  Philips  Consumer 

Electronics,  Knoxville,  TN 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06398:  American 

Uniform  Co.,  Blue  Ridge,  GA:  July 
11.2001. 
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NAFTA-TAA-C6420;  Seton  Co.,  Leather 

Div.,  Saxton,  PA:  July  12,  2002. 
NAFTA-TAA-06431;  Celestica  Corp., 

Mt.  Pleasant.  LA:  August  1,  2001. 
NAFTA-TAA-06462;  American 

Marketing  Industries,  Inc.,  d/b/a/ 

Dunbrooke  Industries,  Inc.,  cut  and 

Sew  Facility,  El  Dorado  Springs, 

MO:  August  1,2001. 
NAFTA-TAA-05942;  BBI  Enterprises. 

LP,  Alpena,  MI:  March  6.  2001 . 
NAFTA-TAA-06048;  McKecJmie 

Tooling  and  Engineering,  Staples, 

MN:  April  4.  2001. 
NAFTA-TAA-06279;  Lexstar 

Technologies,  Alexander 

Technologies,  Mason  City,  LA:  May 

16,2001. 
NAFTA-TAA-06303;  Parker  Hosiery 

Co.,  Inc.,  Old  Fort.  NC:June  25, 

2001. 
NAFTA-TAA-06367;  Harvard 

Industries,  Inc.,  Albion  Div.,  Albion. 

MI:  July  8,  2001. 
NAFTA-TAA-06393;  Ergo  Systems. 

Inc..  Green  Lane.  PA:  July  1,  2001. 
NAFTA-TAA-06473;  Lucedale 

Industries.  Lucedale,  MS:  August  9, 

2001. 
NAFTA-TAA-06479:  Kraft  Foods. 

Lifesavers  Co.,  Holland,  MI:  May  15, 

2001. 
NAFTA-TAA-06494;  Doncasters.  Inc.. 

Turbo  Products  Div..  a  Subsidiary 

of  Doncasters.  LLC,  Ivoryton,  CT: 

Augusts.  2001. 
NAFTA-TAA-06500;  Marconi,  Outside 

Plant  and  Power  Products  Div., 

Toccoa,  GA:  August  20,  2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  September, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  wUl  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  September  20.  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[PR  Doc.  02-25787  Filed  10-9-02;  8:45  am] 

BILUNG  CODE  4510-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitlonai  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 


Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  September.  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  smvey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-41,477;  Volex,  Inc.,  Dartmouth, 

MA 
TA-W-41,571:  FCI  USA,  Inc., 

Communications,  Data  and 

Consumer  Div  (CDC).  Fiber  Optics 

Group.  A  Member  of  The  Areva 

Group.  Etters,  PA 
TA-W-41,763;  Pabst  Meat  Supply,  Inc., 

Invergrove  Heights,  MN 
TA-W-42,031:  Celestica  Corp.  a  Div.  Of 

EMS,  Formerly  Lucent 

Technologies,  Oklahoma  City,  OK 
TA-W-41,864;  Rock-Tenn  Co.. 

Laminated  Paperboard  Products 

Plant,  Vineland,  NJ 
TA-W-4 1,181;  Motorola,  In  tegra  ted 

Electronics  Systems  Sector, 

Automotive  Communication 

Electronic  Systems,  Elma,  NY 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-4 1,841:  E  and  A  Technology. 

Inc.,  El  Paso,  TX 
TA-W-41,855:  Fibermark,  Inc.. 

Decorative  Specialty  Int'l.  West 

Springfield.  MA 
TA-W-42.030;  Becton  Dickinson. 

Hancock,  NY 


TA-W-4 1.944:  John  Deere  Vehicle 

Group,  Inc..  Worldivide  Commercial 
and  Consumer  Equipment  Div.. 
Williamsburg.  VA 

TA-W-41.872:  Breed  Technologies.  Inc.. 
Knoxville.  TN 

TA-W-41.439:  Shiloh  Industries- 
Canton  Die  Div..  Canton.  MI 
The  workers  firm  does  not  produce  an 

article  as  required  for  certification  under 

Section  222  of  the  Trade  Act  of  1974. 

TA-W-41,639;  Sony  Electronics. 

Procurement  Div.,  San  Diego.  CA 

TA-W^2,010:  The  Montgomery  Co.. 
Inc.,  Opelika,  AL 

TA-W-42,011:  London  Fog  Industries, 
Eldersburg.  MD 

TA-W^1,676:  Tool  and  Die  Dept.. 
Thomson  Multimedia.  Inc.. 
Lancaster,  PA 

TA-W-39,685:  Karin  Stevens,  Inc.. 
Grading  and  Marking  Department. 
New  York,  NY 

TA-W-41.347,  A.  B;  Imation  Corp.. 
Staffing/ Human  Resources 
Department,  Oakdale,  MN. 
Information  Management  Systems 
Department,  Oakdale.  MN  and 
Color  Systems  Research  and 
Development  Lab,  Oakdale,  MN 
The  investigation  revealed  that 

criteria  (1)  has  not  been  met.  A 

significant  nimiber  or  proportion  of  the 

workers  did  not  become  totally  or 

partially  separated  from  employment  as 

required  for  certification. 

TA-W-4 1 . 1 93;  Progressive 

Technologies.  Inc.,  Pilot  Mountain. 
NC 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-42,008;  Kraft  Foods,  Lifesavers 

Co.,  Holland,  MI:  August  14.  2001. 
TA-W-^1,942;  Encompass  Group.  LLC. 

Eastman,  GA:  July  30,  2001 . 
TA-W-41,885;  Custom  Seizing.  Inc..  Rib 

Lake,  WI:  fuly  12,  2001. 
TA-W-41,818;  Robinson  Manufacturing 

Co.,  Oxford,  ME:  July  2.  2001. 
TA-W-^1,410;  Wellman,  Inc.,  Marion. 

SC:  April  22.2001. 
TA-W-41,409;  Wellman,  Inc., 

Fayetteville,  NC:  April  22,  2001. 
TA-W-41,101;  Black  and  Decker  Tools. 

Nashville,  TN:  February  9.  2001. 
TA-W-42,084;  Laurel  Mould,  Inc.. 

Greensburg,  PA:  August  22,  2001. 
TA-W-42,003;  Olson  Technologies,  Inc., 

Allentown,  PA:  August  19,  2001. 
TA-W-41,984;  Emerson  Appliance 

Controls.  Sparta.  TN:  July  29,  2001. 
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TA-W—i  1 .980.  Young  American 

Clotbmii  Co  .  Inr  .  Snvark.  N}:  July 

29.  200 1 
jA-W—tl.958:  Scranton  Lacp  Co.. 

Scranton.  PA:  lulv  19.  2001. 
TA-W-41.925  &■  A:  Flowspni'.  Prnvo. 

I T  and  Spnng\-ille.  VT  July  18, 

2001 
TA-W— 11.902.  OS   Walker.  Worcester. 

MA:  July  11.2001. 
TA-W— il. 82 J:  Austin  Farms.  Indianola. 

MS:  June  18.2001 
TA-W-4 1.810:  Mid-Western  Machinery 

Co  .  Inc..  lophn.  MO:  June  6.  2001. 
TA-W-4 1.791:  \'euroscan.  Inc.. 

Formerly  Neurosoft.  Inc..  EI  Paso. 

TX  lune  18.  2001. 
TA-W-4 1.787:  Strattec  Security  Corp  . 

Kev  Finisbmg  Department  iDept— 

901.  Milwaukee.  Wl:  June  19.  2001. 
T.A-W-4 1.785:  Cairn  Studio.  Ltd. 

.\fooresville.  \C:  June  13.  2001 
T.-\-W-4 1.538:  Tyson  Bearing  Company. 

IiiC  .  a  Wholiv  Owned  Subsidiary  of 

Roller  Bearing  Co  of  America. 

Glasgow.  KY:  April  17.  2001. 
TA-W-41.423:  DDG.  Inc..  d/b/a 

Windsurfing  Hawaii.  Hood  River. 

OR  Marcb  15.  2001 
TA-W-41.287:  Limited  Edition  Sbiri 

Co  .  Inc..  Ranshaw.  PA:  Marcb  5. 

2001 
TA-W-4 1.1 86.  Goetz  Dolls.  Inc.. 

BaldwmsviUe.  \Y  January  15, 

2001 
T.-\-W-4 1 . 1 06:  Hunter  Fan  Co. . 

Mempbis.  T\'-  February  15.  2001 
T.\-W-40.900.  Holland  Binklev  Co.. 

A.Kle  Products  Div  .  Delpbos.  OH 

.\ovember  3.  2000 
T.A-W-40.815:  Bernbardt  Furniture  Co.. 

Plants  1.  2.  3.  5.  6.  7.  10  and  11, 

Plant  9.  Shelbv.  NC.  Plant  14. 

Cberr\-\-ille.  .\C  Januar\  1 '.  2001 
TA-W-39.91 1 .  ABC  Pressing  and 

Finishing.  Inc.,  Los  Angeles,  CA: 

August  13.  2000 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  .\ct  (Pub.  L.  103-182) 
concernmg  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Sec:tion 
250(a).  Subchaper  D.  (Chapter  2.  Title  11. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibilitv  to  applv  for  N.\FTA-T.\.A 
issued  during  the  months  of  September, 
2002 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-T.A.-\  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 


workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  anv  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partiallv  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
ct)ntributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantlv  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

NAFTA-TAA-t)6043:  Contract 

Embroidery.  El  Paso.  TX 
S'AFTA-TAA-<)6114:  Well  man.  Inc.. 

Favette  Ville.  .\'C 
.\AFTA-TAA-6278:  Sony  Electronics. 

Inc  .  Procurement  Div..  San  Diego. 

CA 
.\.AFTA-TAA-()6335;  Fibermark.  Inc., 

Decorative  Specialty  International. 

West  Springfield.  MA 
\AFTA-TAA-06446;  Pabst  Meat 

Supply.  Inc..  Invergrove  Heights. 

MS 
SAFTA-TAA-06025  &A.  B:  Imation 

Corp..  Staffing/Human  Resources 

Dept.  Oakdale.  .\I\'.  Information 

Management  Systems  Dept.. 

Oakdale.  MX  and  Color  Systems 

Reseanb  and  Development  Lab. 

Oakdale.  MN 
\.AFTA-TAA-06076:  Shiloh  Industries. 

Canton  Die  Div  .  Canton,  MI 
\AFTA-TAA-n6043:  Contract 

Embroider},-.  El  Paso.  TX 
\AFTA-TAA-06114:  Wellman.  Inc., 

Fayetteville.  NC 
NAFTA-TAA-6249:  Jar\-is  East.  A 

Subdivision  of  Standex 

International  Corp..  Palmer.  MA 
\AFT.'\-TAA-06272:  Trinity  Rail 

Group.  (Formerly  Trinity  Industries, 

Inc. I,  Beaumont.  TX 


\'AFTA-TAA-06324:  Neuroscan,  Inc., 

Formerly  Neurosoft,  Inc.,  EI  Paso, 

TX        ' 
\'AFTA-TAA-06430:  Scranton  Lace 

Co.,  Scranton,  PA 
\'AFTA-TAA-06460:  Damas,  Inc.. 

Sample  Room  and  Shipping  Dept., 

Long  Island  City,  NY 
NAFTA-TAA-05ld7:  Michigan  Rag  Co.. 

Inc..  Grand  Haven,  MI 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-06472:  Ericsson,  Inc.. 

Brea,  CA 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-O6300:  Strattec  Security 
Corp.,  Key  Finishing  Dept.  (Dept 
901,  Milwaukee.  WI:  April  19,  2001. 

NAFTA-TAA-05727:  Burlington 

Industries,  Inc.,  Performance  Wear 
Div.,  Richmond  Plant,  Cordova,  NC, 
A:  Raeford  Plant,  B.  Hurt  Plant, 
Hurt.  VA,  C:  Halifax  Plant,  Halifax, 
VA.  D:  BM  Combing,  Clarksville, 
VA.  E:  Clarksville  Finishing, 
Clarksville.  VA,  F:  Mt.  Holly  Plant, 
Mt.  Holly,  NC,  G:  Casual  Wear  Div.. 
Stonewall  Plant,  Stonewall.  MS, 
and  H:  Corporate  Headquarters, 
Greensboro,  NC:  January  8,  2001 

NAFTA-TAA-06356:  Breed' 

Technologies.  Inc..  Molding  Unit, 
Knoxville,  TN:July3,  2001. 

\AFTA-TAA-06414:  Harris  Welco,  Div. 
OfJ.W.  Harris  Co..  Inc..  Flux 
Department.  Kings  Mountain,  NC 
and  Personnel  Services  Unlimited, 
Kings  Mountain,  NC  (Employed  in 
the  Flux  Department.  Harris  Welco, 
Kings  Mountain,  NC):  July  26.  2001. 

NAFTA-TAA-06419:  GLSrV  USA,  Inc., 
Manufacturing  Section,  Nashua, 
NH:  July  22,  2001 

NAFTA-TAA-06442:  Flextronics 
Enclosure  Systems,  Including 
Contract  Workers  of  Accurate 
Personnel,  Elk  Grove  Village,  IL: 
July  22.2001. 

NAFTA-TAA-06496;  Wyman  Gordon 
Forgings,  LP,  Precision  Castparts 
Corp.,  Houston,  TX:  August  19, 
2001. 

NAFTA-TAA-06506:  Motorola,  Inc., 
Semiconductor  Products  Sector. 
Bipolar  Manufacturing  Center, 
Mesa,  AZ:  August  26.  2001 . 

NAFTA-TAA-06515;  Laurel  Mould, 
Inc.,  Greensburg,  PA:  August  22, 
2001. 

NAFTA-TAA-06080:  Wellman,  Inc.. 
Marion,  SC:  April  2,  2001. 
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NAFTA-TAA-06354;  E  and  A 

Technology.  Inc.,  EI  Paso.  TX:  July 
I  3.2001. 

NAFTA-TAA-06383:  New  York  Air 
Brake  Components,  TCJ  Hose 
I  Products.  Akron,  OH:  July  1 9.  2001 . 

NAFTA-TAA-06439;  Encompass 

Group.  LLC.  Eastman,  GA:  July  30, 
'  2001. 

NAFTA-TAA-06451;  Celestica  Corp.. 
I  Midwest  Campus,  Rochester.  MN: 

'  August  8.  2001. 

NAFTA-TAA-6514;  Emglo  Products 
LLC.  Div.  Of  Black  and  Decker 
(USA).  Inc.,  Johnstown,  PA:  August 
16,2001. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  September, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  September  27,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[PR  Doc.  02-25770  Filed  10-9-02;  fl:45  am] 
BILUfMj  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

[TA-W-41,9831 

ADC  Telecommunications, 
Minnetonica,  MN;  Notics  of  Termination 
of  Investigation 

Piu^uant  to  section  221  of  the  Trade    - 
Act  of  1974,  an  investigation  was 
initiated  on  August  19,  2002  in  response 
to  a  worker  petition,  which  was  filed  on 
behalf  of  workers  at  ADC 
Telecommunications,  Minnetonka, 
Minnesota. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-40,300).  Consequently, 
further  investigation  in  this  case  woidd 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  17th  day  of 
September,  2002. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-25773  Filed  10-9-02;  8:45  am] 
BIUJNO  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,068] 

Ansewn  Footwear,  Bangor,  ME; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EUgibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  27,  2002,  applicable  to  workers 
of  Ansewn  Footwear,  Bangor,  Maine. 
The  notice  will  be  published  soon  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  footwear  and  leather 
belts. 

New  findings  show  that  there  was  a 
previous  certification,  TA-W-36,066, 
issued  on  Jime  17,  1999,  for  workers  of 
Ansewn  Footwear,  Bangor,  Maine  who 
were  engaged  in  employment  related  to 
the  production  of  footwear  and  leather 
belts.  That  certification  expired  June  17, 
2001 .  To  avoid  an  overlap  in  worker 
group  coverage,  the  certification  is  being 
amended  to  change  the  impact  date 
from  February  4,  2001  to  June  18,  2001, 
for  workers  of  the  subject  firm. 

The  amended  notice  applicable  to 
TA-W-41,068  is  hereby  issued  as 
follows: 

All  workers  of  Ansewn  Footwear,  Bangor, 
Maine,  who  becamie  totally  or  partially 
separated  from  employment  on  or  after  June 
18,  2001,  through  August  27,  2004,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  10th  day  of 
September,  2002. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-25784  Filed  10-9-02;  8:45  am] 
BILLING  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,525E] 

The  Boeing  Company;  Boeing  Defense 
and  Space  Group;  Commercial 
Airplane  Group,  Corinth,  TX;  Amended 
Certification  Regarding  Etigibillty  To 
Apply  for  Woricer  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  July  18,  2002,  applicable 
to  workers  of  The  Boeing  Company. 
Commercial  Airplane  Group,  Corinth. 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  July  29,  2002  (67  FR 
49039-49040). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  large  commercial  aircraft  and  the 
components  thereof. 

New  information  shows  that  workers 
of  the  Corinth,  Texas  location  of  the 
Conunercial  Airplane  Group  of  The 
Boeing  Company,  are  part  of  the  Boeing 
Defense  and  Space  Group  of  The  Boeing 
Company.  Information  also  shows  that 
workers  at  the  Corinth,  Texas  location 
that  were  separated  from  employment  at 
the  subject  firm  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  The  Boeing  Company, 
Boeing  Defense  and  Space  Group, 
Commercial  Airplane  Group. 

Accordingly,  the  Department  is 
amending  this  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Boeing  Company,  Boeing  Defense 
and  Space  Group,  Commercial  Airplane 
Group  who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-40,525  is  hereby  issued  as 
follows: 

All  workers  of  The  Boeing  Company, 
Boeing  Defense  and  Space  Group. 
Commercial  Airplane  Group.  Corinth.  Texas 
(TA-W-40,525E)  who  became  totally  or 
pcirtially  separated  from  employment  on  or 
after  December  18,  2000,  through  March  18. 
2004,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 
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Signed  at  Washington,  DC  this  25th  day  of 
September.  2002. 
Linda  G.  Poole. 

Cfrtifytng  Officer.  Division  of  Trade 

Adiustment  Assistance. 

;FR  One    n2-2T781  Filed  10-»-02;  8  45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-40,711.etal.) 

Carolina  Glove  Co.,  Wilkes  Plant, 
Conover,  NC;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EUgibiHty  to  Apply  for 
VVorlcer  Adjustment  Assistance  on  lune 
18.  2002.  apphcable  to  workers  of 
Carohna  Glove  Co  .  Wilkes  Plant. 
Conover.  North  Carolina  The  notice 
was  published  in  the  Federal  Register 
on  luly  9.  2002  (67  FR  45544) 

At  the  request  of  the  companv.  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New- 
findings  show  that  worker  separations 
occurred  at  the  Marshall  Plant. 
Marshall.  North  Carolina  facility  of 
Carolina  Glove  Co  The  workers  were 
engaged  in  the  production  of  work 
gloves  until  all  produiiion  ceased  in 
lune  2002 

.Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  Carolina  Glove  (^o..  Marshall 
Plant.  Marshall.  North  (;arolina. 

The  intent  of  the  Department  s 
certification  is  to  include  all  workers  of 
Carolina  Glove  Co.  who  were  adversely 
affected  by  increased  imports 

The  amended  notice  applicable  to 
TA-\V-40.711  is  hereby  issued  as 
follows: 

.Ml  workers  of  Carolina  Glove  Co..  Wilkes 
Plant.  Conover.  North  (Carolina  (TA— W- 
40.711)  and  Carolina  Glove  Co..  Marshall 
Plant.  Marshall.  North  Carolina  (T.A-VV- 
40.711.A)  who  became  totallv  or  parliallv 
separated  from  employment  on  or  after 
January  9.  2001.  through  lune  18.  2004.  are 
eligible  to  appiv  for  adjustment  assistance 
under  Section  223  of  the  Trade  .Ai  t  of  1974 

Signed  at  Washington.  DC.  this  nth  dav  nf 
September.  2002. 
Linda  G.  Poole. 

Certifvim;  ( >tfirpr.  Division  of  Trade 
Adiwitmfnt  Assistance. 
|FR  Doc.  02-25783  Filed  l()-'t-0.i.  8:45  am] 

BiLUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41.583] 


Ceco  Door  Products;  Harllngen,  TX; 
Notice  of  Termination  of  Certification 

Pursuant  to  section  223  of  the  Trade 
Act  of  1974.  on  August  26.  2002.  the 
Department  of  Labor  issued  a 
C:ertification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  workers  of  the  subject 
firm  The  notice  will  be  published  soon 
HI  the  Federal  Register. 

The  State  agency  requested  that  the 
Department  review  the  certification  for 
workers  of  the  subject  firm  engaged  in 
the  production  of  steel  doors  and 
frames.  Information  shows  that  a 
previous  certification.  TA-W-41.539, 
was  issued  on  lulv  16.  2002.  for  workers 
of  C^eco  Door  Products.  Harlingen.  Texas 
who  were  engaged  in  employment 
related  to  the  production  of  steel  doors 
and  frames 

Consequentlv.  continuance  of  this 
(  ertification  would  serve  no  purpose 
and  the  certification  is  terminated. 

Signed  in  Washington.  DC.  this  27th  day  of 
St'ptfmher.  2002 
Klliott  S.  Kushner. 
Ceiiif\ing  Officer,  Division  ut  Trade 
.^dltistmi'nt  Assistance. 
I  K  U> "    02-2.5771  Filed  10-9-02;  8:45  ami 
BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42.112] 

Elsevier  Science  Illustration 
Specialists,  Philadelphia,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  16.  2002  in 
response  to  a  petition  filed  on  behalf  of 
workers  who  are  illustration  specialists 
at  Elsevier  Science.  Philadelphia. 
Pennsvlvania. 

An  active  certification  covering  the 
workforce,  in  its  entirety,  at  Elsevier 
Science.  Philadelphia.  Pennsylvania 
was  issued  on  June  21.  2002  and 
remains  in  effect  (TA-W-41.058).  Thus, 
separated  workers  who  are  illustration 
specialists  are  included  as  eligible 
under  that  certification.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC  this  30th  day  of 
September  2002. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FK  Do(  .  02-25774  Filed  10-9-02;  8:45  am) 

BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,091,etal.] 

Halliburton  Energy  Services;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
15.  2002,  applicable  to  workers  of 
Halliburton  Energy  Services.  Tucson, 
Arizona.  The  notice  was  published  in 
the  Federal  Register  on  July  29.  2002 
(67  FR  49038). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
have  occurred  at  Halliburton  Energy 
Services,  Houston,  Texas,  Evansville, 
Wyoming,  Rock  Springs,  Wyoming, 
Williston,  North  Carolina,  Denver, 
Colorado,  Grand  Junction.  Colorado, 
Vernal.  Utah  and  Farmington,  New 
Mexico.  The  workers  provide  oil  and 
gas  drilling  services  and  field 
operations,  office  and  management 
support  services  to  unaffiliated  firms  in 
the  oil  and  gas  industry. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Halliburton  Energy  Services  adversely 
affected  by  increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  of  Halliburton  Energy  Services, 
Houston.  Texas.  Evansville.  Wyoming. 
Rock  Springs.  Wyoming.  Williston. 
North  Dakota,  Denver,  Colorado,  Grand 
[unction.  Colorado,  Vernal,  Utah,  and 
Farmington,  New  Mexico. 

The  amended  notice  applicable  to 
TA-VV^1.091  is  hereby  issued  as 
follows: 

.Ml  workers  of  Halliburton  Energy  Services 
in  Tucson.  Arizona.  (T.^-W-41.091). 
Houston.  Texas  (TA-W-41,091E).  Evansville. 
Wvoming  ITA-W-11.091F).  Rock  Springs. 
Wyoming  (TA-W-11.091G).  Williston.  North 
Dakota  (TA-W-41.091H).  Denver.  Colorado 
(TA-W-41.0911).  Grand  [unction,  Colorado 
(T.'\-W-11.0911).  Vernal.  Utah  (TA-W- 
41.091K)  and  Farmington.  New  Mexico  (TA- 
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W-41,091L)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  21,  2001,  through  July  15,  2004,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  10th  day  of 
September,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-25785  Filed  10-9-02;  8:45  am) 

BILLING  COOE  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,225] 

Jideco  of  Bardstown,  Bardstown,  KY; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  1,  2002  in  response  to 
a  petition,  which  was  filed  by  a 
company  official  on  behalf  of  workers  at 
Jideco  of  Bardstown,  Bardstown, 
Kentucky. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  1st -day  of 
October,  2002. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-25769  Filed  10-9-02;  8:45  am] 

BILUNG  COOE  4510-W-P 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

[TA-W-40,092,  Canonsburg,  PA,  et  al.] 

MICTEC,  Inc.,  Including  Employees  of 
MICTEC,  inc.  Operating  at  Various 
Locations;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worlcer  Adjustment  Assistance 

I        In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  26,  2001 ,  applicable  to 
workers  of  MICTEC,  Inc.,  Canonsburg. 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  December  18, 
2001  (66  FR  65220). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 


information  shows  that  worker 
separations  occurred  involving 
employees  of  the  Canonsbiu^, 
Pennsylvania  facility  of  MICTEC,  Inc. 
operating  at  various  locations  in  the 
following  states:  Illinois,  Pennsylvania. 
Indiana,  Michigan,  Ohio  and  Georgia. 
These  employees  provide  support 
function  services  for  the  production  of 
refractory  materials  and  related 
machinery  at  the  Canonsburg, 
Pennsylvania  location  of  the  subject 
firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  employees  of  the 
Canonsburg,  Permsylvania  location  of 
MICTEC,  Inc.  operating  at  various 
locations  in  the  following  states: 
Illinois,  Permsylvania,  Indiana, 
Michigan,  Ohio  and  Georgia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
MICTEC,  Inc.  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-40,092  is  hereby  issued  as 
follows: 

All  workers  of  MICTEC.  Canonsburg, 
Pennsylvania  (TA-W-40,092),  including 
employees  of  MICTEC,  Canonsburg, 
Pennsylvania  operating  at  various  locations 
in  the  following  states:  Illinois  (TA-W- 
40,092A).  Pennsylvania.  Excluding 
Canonsburg.  (TA-W^0.092B),  Indiana  (TA- 
W-40,092C),  Michigan  (TA-W-40,092D), 
Ohio  (TA-W^0.092E)  and  Georgia  (TA-W- 
40.092F).  who  became  totally  or  partially 
separated  from  employment  on  or  after 
September  7.  2000.  through  November  26. 
2003.  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  3rd  day  of 
September,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-25780  Filed  10-9-02:  8:45  am] 
BILUNG  CODE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,302] 

Motorola,  Inc.,  Arlington  Heights,  IL; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  dated  June  25.  2002,  a 
petitioner  requested  that  the  Department 
of  Labor  amend  a  Trade  Adjustment 
Assistance  certification  issued  on  May 
2,  2002  for  workers  of  Motorola,  Inc., 
Global  Telecom  Solutions  (GTSS)  and 


Commercial,  Government,  Industrial 
Solutions  Sector  (CGISS),  Schaumburg, 
Illinois  (TA-W^0,501  &  TA-W- 
40,501A,  respectively)  to  include 
workers  of  Motorola,  Inc.,  Arlington 
Heights,  Illinois  (TA-W^1,302).  Based 
on  the  information  supplied  in  the 
petitioner's  letter,  it  appears  the 
petitioner  is  actually  requesting 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm  (TA-W- 
41,302).  The  denial  notice  was  signed 
on  June  27,  2002,  and  published  in  the 
Federal  Register  on  July  9.  2002  (67  FR 
45550). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  if  in  the  opinion  of  the  Certifv'ing 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of 
Motorola,  Inc.,  Arlington  Heights. 
Illinois  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3} 
of  the  Trade  Act  of  1974.  as  amended, 
was  not  met.  The  investigation  revealed 
that  the  predominate  cause  of  worker 
separations  at  the  subject  facility,  was 
related  to  a  domestic  shift  of  production 
to  another  facility  located  in  Illinois. 

The  petitioner  believes  that  the 
workers  at  the  subject  plant  were  in 
direct  support  of  a  facility  under  an 
existing  "Trade  Adjustment  Assistance 
(TAA)  Certification  (TA-W-40.501) 
Motorola,  Inc.,  Global  Telecom 
Solutions  Sector  (GTSS),  formerly 
Network  Solutions  Sector  (NSS), 
Schaumburg,  Illinois  and  therefore 
believes  they  should  be  considered  for 
TAA  certification.  The  petitioner  further 
believes  that  the  workers  do  the  same 
work  as  the  Schaumburg  plant. 

A  review  of  the  data  supplied  by  the 
company  during  the  initial  investigation 
shows  that  subject  plant  workers  were 
primarily  engaged  in  activities  related  to 
the  production  of  cable  modems  and 
cable  hardware.  The  workers  at  the  TAA 
certified  facility  located  in  Schaumburg 
were  engaged  in  the  production  of  IDEN 
and  CGISS  radio  system  units. 

The  company  supplied  further 
information  concerning  any  potential 
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Arlington  Heights  support  activities 
directed  towards  the  Schaumburg 
facility.  The  data  provided  by  the 
companv  indicates  that  the  portion  of 
Arlington  Heights  work  directed 
towards  the  Schaumburg  plant  was 
negligible  during  the  relevant  period. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  1st  day  of 
October.  2002 
Edward  A.  Tomchick, 
Director.  Division  of  Tmde  Adjustment 
Assistance 
[FR  Doc  02-25786  Filed  10-9-02.  8:45  am] 

HLUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.733] 

Orem«t,  Wah  Chang,  Division  of 
Allegheny  Technologies,  Inc.,  Albany, 
OR;  Amended  Certification  Regarding 
Eilglbillty  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
2,  2001.  applicable  to  workers  of 
Oremet.  a  Division  of  Allegheny 
Technologies,  Inc..  Albany.  Oregon  The 
notice  was  published  in  the  Federal 
Register  on  May  2.  2001  (66  FR  22006). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm  The 
workers  are  engaged  in  the  production 
of  titanium  ingot,  sponge  and  forged 
products. 

New  information  shows  that  Oremet 
and  Wah  Chang  are  divisions  of 
Allegheny  Technologies.  Inc. 

Inforniation  also  shows  that  some 
workers  separated  from  employment  at 
the  subject  firm  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (L'l)  tax 
account  for  Oremet.  Wah  Chang,  a 
Division  of  Allegheny  Technologies, 
Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 


The  intent  of  the  Departments 
certification  is  to  include  all  workers  of 
Oremet,  a  Division  of  Allegheny 
Technologies,  Inc.,  Albany,  Oregon  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-38.733  is  hereby  issued  as 
follows: 

.Ml  workers  of  Oremet,  Wah  Chang,  a 
Division  of  .Mlegheny  Technologies,  Inc.. 
.\lbanv.  Oregon,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  February  10.  2000.  through  .\pril  2, 
2003,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC  this  3rd  day  of 
September.  2002 
Linda  G.  Poole, 

Certihing  Officer,  Division  of  Tmde 
Adiustment  Assistance 
[FR  Doc.  02-25779  Filed  10-9-02;  8:45  am] 

BH.UNG  COOE  4S10-30-P 


DEPARTMEFTT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,475] 

Ruger  Equipment,  Inc.,  Urichsvllle,  OH; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  August  12,  2002,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  was  published  in  the  Federal 
Register  on  August  20,  2002  (67  FR 
53973). 

The  Department  initially  denied  TAA 
to  workers  of  Ruger  Equipment,  Inc., 
Urichsville,  Ohio  engaged  in  the 
production  of  load  lifting  and  material 
handling  equipment  because  the 
"contributed  importantly  "  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met. 

On  reconsideration,  the  Department 
conducted  a  survey  of  the  major 
customers  of  the  subject  firm  regarding 
their  purchases  of  load  lifting  and 
material  handling  equipment  during  the 
relevant  period.  The  survey  revealed 
that  a  major  customer  increased  their 
imports,  while  decreasing  their 
purchases  from  the  subject  firm  during 
the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 


load  lifting  and  material  handling 
equipment,  contributed  importantly  to 
the  declines  in  sales  or  production  and 
to  the  total  or  partial  separation  of 
workers  of  Ruger  Equipment.  Inc., 
Urichsville,  Ohio.  In  accordance  with 
the  provisions  of  the  Act,  I  make  the 
following  certification: 

.Ml  workers  of  Ruger  Equipment,  Inc.. 
Urichsville,  Ohio  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  1,  2001  through  two  years  from 
date  of  certification  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  30th  day  of 
September.  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
IFR  Doc,  02-25788  Filed  10-9-02;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,596] 

Tyco  International,  Ltd.,  a  Division  of 
Tyco  Electronic  Power  Systems, 
Fomnerty  Lucent  Technologies; 
including  Leased  Workers  of  Adecco 
Employment,  Mesqulte,  TX;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
U.S.  Department  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  19,  2002.  applicable  to 
workers  of  Tyco  International,  LTD,  a 
Division  of  Tyco  Electronic  Power 
Systems.  Formerly  Lucent  Technologies, 
Mesqulte,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
February  28.  2002  (67  FR  9325). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
shows  that  leased  workers  of  Adecco 
Employment,  Garland,  Texas  were 
employed  at  Tyco  International,  LTD,  a 
Division  of  Tyco  Electronic  Power 
Systems  to  produce  power  supplies  at 
the  Mesquite,  Texas  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  leased  workers 
of  Adecco  Employment,  Garland  Texas 
employed  at  Tyco  International,  LTD,  a 
Division  of  Tyco  Electronic  Power 
Systems,  Mesquite,  Texas. 
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The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Tyco  International,  LTD,  a  Division  of 
Tyco  Electronic  Power  Systems  who 
were  adversely  affected  by  increased 
imports  of  power  supplies. 

The  amended  notice  applicable  to 
TA-W-40,596  is  hereby  issued  as 
follows: 

All  workers  of  Tyco  International  LTD,  a 
Division  of  Tyco  Electronics  Power  Systems, 
Mesquite,  Texas  including  leased  workers  of 
Adecco  Employment,  Garland,  Texas 
engaged  in  employment  related  to  the 
production  of  power  supplies  at  Tyco 
International,  LTD.  a  Division  of  Tyco 
Electronic  Power  Systems,  Mesquite.  Texas, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  October  22, 
2000,  through  February  19,  2004,  are  eligible 
to  apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC  this  3rd  day  of 
September,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-25782  Filed  10-9-02;  8:45  am] 

BaXJNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdmlnlstratkNi 


[NAFTA— 6364] 

Computer  Sciences  Corporation, 
Credit  Services  Division,  Houston,  TX; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2,  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  July  11,  2002.  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Computer  Sciences  Corporation, 
Credit  Services  Division,  Houston. 
Texas.  Workers  were  engaged  in 
activities  related  to  mailroom  functions 
at  the  subject  firm. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  20th  day  of 
September,  2002. 
Elliott  S.  Kushner, 
Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-25776  Filed  10-9-02;  8:45  am) 

MLLINO  CODE  4510-30-P 


Signed  at  Washington.  DC,  this  1.3th  day  of 
September.  2002. 
Elliott  S.  Kushner, 
Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-25775  Filed  10-9-02:  845  am] 

BILUNG  COOE  4510-30-P 


rTA-W-41,938] 

Valeo  Swttcfws  and  Detection 
Systems,  PL  Worth,  TX;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  12,  2002  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Valeo  Switches 
and  Detection  Systems,  Ft.  Worth, 
Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  30th  day  of 
September,  2002. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-25772  Filed  10-9-02;  8:45  am] 
BILLING  COOE  4510-90-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6350] 

Medtronic,  Vascular-World  Itodlcai 
Division,  Sunnse,  FL;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  June  18,  2002,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Medtronic, 
Vascular-World  Medical  Division, 
Suimse,  Florida. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6486] 

Midwest  Electric  ProducU,  Inc., 
Manlcato,  MN;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  19,  2002,  in 
response  to  a  worker  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
Midwest  Electric  Products,  Inc., 
Mankato,  Miimesota. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  until  October  12,  2002  (NAFTA- 
4090).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  24th  day  of 
September,  2002. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-25778  Filed  10-9-02;  8:45  am] 

BILLING  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 6429] 

Valeo  Switches  and  Detection 
Systems,  FL  Worth,  TX;  Notice  of 
Tenninatlon  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  2,  title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2331),  an  investigation  was 
initiated  on  August  2,  2002,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Valeo  Switches 
and  Detection  Systems,  Ft.  Worth, 

Texas. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
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serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  30th  day  of 
September.  2002. 
Richard  Church, 

Certifying  UffiCfr.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Dui    02-2:s::r  Filed  lO-Q-02.  8:45  ami 

BiLUNG  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modifv'  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Monterey  Coal  Company 

(Docket  .No   .V1-2002-^j:'4-C1 

Monterey  Coal  Company,  14300 
Brushy  Mound  Road,  Carlinville. 
Illinois  62626  has  filed  a  petition  to 
modif\-  the  application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.35(a) 
(Portable  trailing  cables  and  cords)  to  its 
No.  1  Mine  (I.D.  No.  11-00726)  located 
in  Macoupin  County.  Illinois.  The 
petitioner  proposes  to  install  a  Hubbel/ 
Ensign  Electric  Division  Class  1401 
Permissible  Distribution  Bo.x  certified 
by  the  MSHA  Approval  and 
Certification  Center  under  X/P- 1733-3. 
so  that  two  Fletcher  Model  CDR-15  slim 
line  roof  bolters  could  be  used  near  the 
end  of  the  longvvall  panel  for  additional 
support  of  the  face  when  transferring 
equipment  to  the  next  panel.  The 
distribution  box  would  have  a 
maximum  of  750  feet  of  No.  4/0  .WVG 
G— GC  trailing  cable  extending  from  the 
power  center  located  outby.  The  roof 
bolters  would  be  equipped  with  .No  2 
AVVG  G-GC  portable  cables  with  1000 
feet  of  the  cable  extended  across  the  face 
from  the  distribution  box  The  petitioner 
was  granted  a  petition  in  December 
1994,  docket  number  M-94-131-C.  to 
extend  the  trailing  cables  to  the  Fletcher 
roof  bolters  to  1200  feet  with  short 
circuit  protection  set  at  800  Amps 
Maximum  and  a  longvvall  panel  width 
of  750  feet  Maximum.  The  petitioner 
states  that  since  the  granting  of  its 
previous  petition,  the  longwall  panel 
has  been  increased  to  1100  feet 
Maximum,  and  is  approved  and 
accepted  by  the  MSHA  Approval  and 
Certification  Center  under  2G-3955A-0. 
The  petitioner  asserts  that  the  proposed 
ahemative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 


2.  Knott  County  Mining  Company 

(Docket  No.  M-2002-O75-CI 

Knott  County  Mining  Company,  P.O. 
Box  2805,  Pikeville,  Kentucky  41502 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (Plug 
and  receptacle-tvpe  connectors)  to  its 
Mallet  Branch  Mine  (ID.  No.  15-18393), 
Mine  582  (I.D.  No.  15-18522),  and 
Hollybush  Mine  (ID.  No.  15-15289) 
located  in  Knott  County.  Kentucky.  The 
petitioner  proposes  to  use  permanently 
installed,  spring-loaded  locking  devices 
on  battery  plug  connectors  on  battery- 
powered  equipment  to  prevent  the  plug 
connectors  from  unintentionally 
loosening  from  battery  receptacles  and 
to  eliminate  the  hazards  associated  with 
difficult  removal  of  padlocks  during 
emergency  situations.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

3.  Coemont  Construction,  Inc. 

iDoikft  Nu   M-2002-U76-C:) 

Coemont  Construction,  Inc.,  P.O.  Box 
297,  Glen  Daniel,  West  Virginia  25844 
has  filed  a  petition  to  modif\'  the 
application  of  30  CFR  75. 503 
(Permissible  electric  face  equipment: 
maintenance)  and  30  CFR  18.41(f)  (Plug 
and  receptacle-tvpe  connectors)  to  its 
Coemont  No.  1  Mine  (ID.  No.  46-08945) 
located  in  Boone  County,  West  Virginia. 
The  petitioner  proposes  to  use  a 
threaded  ring  and  a  spring-loaded 
devic:e  instead  of  a  padlock  on  battery- 
plug  connectors  on  mobile  batter\'- 
powered  machines  to  prevent  the  plug 
connector  from  accidentally  disengaging 
while  under  load.  The  petitioner  asserts 
that  application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

4.  Lone  Mountain  Processing,  Inc. 

(Docket  No    M-2()02-O77-<::l 

Lone  Mountain  Processing,  Inc., 
Drawer  C,  St  Charles,  Virginia  24282 
has  filed  a  petition  to  modif\'  the 
application  of  30  CFR  75.1002  (Location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Huff  Creek  Mine  No.  1  (I.D.  No.  15- 
17234)  located  in  Harlan  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  2400-volt  power  center  to  power 
a  continuous  miner  with  high-voltage 
trailing  cable  inby  the  last  open  crosscut 
and  within  150  feet  of  pillar  workings. 
The  petitioner  asserts  that  the  proposed 


alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

5.  Lone  Mountain  Processing,  Inc. 

[Docket  No.  M-2002-078-CJ 

Lone  Mountain  Processing,  Inc., 
Drawer  C,  St.  Charles.  Virginia  24282 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (Location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Darby  Fork  Mine  No.  1  (I.D.  No.  15- 
02265)  located  in  Harlan  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  2400-volt  power  center  to  power 
a  continuous  miner  with  high-voltage 
trailing  cable  inby  the  last  open  crosscut 
and  within  150  feet  of  pillar  workings. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

6.  White  County  Coal,  LLC 

[Docket  No.  M-2002-079-CI 

White  County  Coal,  LLC,  1525  County 
Road  1300  N,  P.O.  Box  457,  Carmi, 
Illinois  62821  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  to  its  Pattiki  I  Mine  (I.D. 
No.  11-02662)  located  in  White  County. 
Illinois.  The  petitioner  proposes  to 
operate  a  13  horse  power  "Flygt"  pump 
outby  the  last  open  crosscut  6700  feet 
from  the  power  source,  using  AWG2 
cable  rated  at  600-volt,  minimum 
temperature  rating  75  degrees  C,  and  the 
overall  jacket  heavy  duty  and  flame 
resistant.  The  petitioner  states  that  the 
circuit  breaker  at  the  power  source 
would  be  set  at  80  amps.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

7.  Kentucky  May  Mining 

(Docket  No.  M-2002-O80-CJ 

Kentucky  May  Mining,  P.O.  Box  249, 
Stanville.  Kentucky  41659  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (Permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (Plug  and  receptacle-type 
connectors)  to  its  Lakeview  Mine  (I.D. 
No.  15-18507)  located  in  Pike  County. 
Kentucky.  The  petitioner  proposes  to 
use  permanently  installed  spring-loaded 
locking  devices  to  prevent  unintentional 
loosening  of  battery  plugs  from  battery 
receptacles  to  eliminate  the  hazards 
associated  with  difficult  removal  of 
padlocks  during  emergency  situations. 
The  petitioner  asserts  that  application  of 
the  existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners.  The 


Federal  Register /Vol.  67.  No.  197 /Thursday.  October  10.  2002 /Notices 


63167 


petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

8.  Remington  Coal  Company,  Inc. 

[Docket  No.  M-2002-081-C) 

New  River  Engineering,  Inc.,  297 IC 
East  DuPont  Avenue,  Shrewsbury,  West 
Virginia  25015,  has  filed  a  petition  for 
the  Remington  Coal  Company,  Inc..  430 
Harper  Park  Drive,  Beckley,  West 
Virginia  25801,  to  modify  the 
application  of  30  CFR  75.1700  (Oil  and 
gas  wells)  to  its  Stockbxirg  No.  1  Mme 
(I.D.  No.  46-08634)  located  in  Kanawha 
County.  West  Virginia.  The  petitioner 
proposes  to  plug  and  mine  through  oil 
and  gas  wells.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

9.  Debra  Lynn  Coals,  Inc. 

[Docket  No.  M-2002-083-C] 

Debra  Lynn  Coals,  Inc..  P.O.  Box  297, 
Grays  Knob,  Kentucky  40829  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  77.214  (Refuse  piles;  general)  to  its 
Liggett  Preparation  Plant  (I.D.  No.  15- 
12428)  located  in  Harlan  County, 
Kentucky.  The  petitioner  requests  a 
modificatioa,of  the  standards  to  allow 
placement  of  refuse  material  over 
abandoned  mine  portals  and  associated 
mine  workings.  The  petitioner  proposes 
to  construct  a  refuse  pile  over 
abandoned  undergroimd  mine  works  in 
the  Harlan  coal  bed,  and  de-water  rock 
drains  from  two  existing  mine  adits 
within  the  abandoned  mine  works.  The 
petitioner  states  that  the  massive 
sandstone  unit  immediately  above  the 
Harlan  coal  bed  would  prevent  any 
adverse  effects  of  mine  subsidence  on 
the  refuse  pile.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 
Arlington.  Virginia  22209.  All 
conmients  must  be  postmarked  or 
received  in  that  office  on  or  before 
November  12,  2002.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 


Dated  at  Arlington,  Virginia  this  4th  day  of 
October  2002. 
Marvin  W.  Nichols,  )r„ 
Director.  Office  of  Standards.  Regulations, 
and  Variances. 
[FR  Doc.  02-25762  Filed  10-9-02:  8:45  am] 

BILUNG  COOE  4S1fr-43-l> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos:  (Redacted),  License  Nos: 
(RedactKl),  EA-XX-XXX  (RedactMl)] 

In  the  Matter  of  All  Power  Reactor 
Licensees,  Research  and  Test  Reactor 
Licensees,  and  Special  Nuclear 
Material  Licensees  Who  Possess  and 
Ship  Spent  Nuclear  Fuel;  Order 
Modifying  License  (Effective 
Immediately) 

The  licensees  identified  in 
Attachment  1  to  this  Order  have  been 
issued  a  specific  license  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  authorizing  the 
possession  of  spent  nuclear  fuel  and  a 
general  license  authorizing  the 
shipment  of  spent  nuclear  fuel  [in  a 
transportation  package  approved  by  the 
Commission]  in  accordance  with  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  10  CFR  parts  50,  70  and  71.  This 
Order  is  being  issued  to  all  such 
licensees  who  ship  spent  nuclear  fuel. 
Commission  regulations  for  shipment  of 
spent  nuclear  hiel  at  10  CFR  73.37(a) 
require  these  licensees  to  maintain  a 
physical  protection  system  that  meets 
the  requirements  contained  in  10  CFR 
73.37(b),  (c).  (d),  and  (e). 

On  September  11.  2001.  terrorists 
simultaneously  attacked  targets  in  New 
York,  NY.  and  Washington,  DC, 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility  or  regulated 
activity.  The  Commission  has  also 
communicated  with  other  Federal,  State 
and  local  government  agencies  and 
industry  representatives  to  discuss  and 
evaluate  the  current  threat  environment 
in  order  to  assess  the  adequacy  of 
security  measures  at  licensed  facilities. 
In  addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 


information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  compensatory- 
measures  are  required  to  be 
implemented  by  licensees  as  prudent, 
interim  measures,  to  address  the  current 
threat  environment  in  a  consistent 
maimer.  Therefore,  the  Commission  is 
imposing  requirements,  as  set  forth  in 
Attachment  2  of  this  Order,  on  all 
licensees  identified  in  Attachment  1  of 
this  Order.'  These  interim  requirements, 
which  supplement  existing  regulatory 
requirements,  will  provide  the 
Commission  with  reasonable  assurance 
that  the  common  defense  and  security 
continue  to  be  adequately  protected  in 
the  current  threat  environment.  These 
requirements  will  remain  in  effect 
pending  notification  from  the 
Commission  that  a  significant  change  in 
the  threat  environment  has  occurred,  or 
the  Commission  determines  that  other 
changes  are  needed. 

The  Commission  recognizes  that 
licensees  may  have  already  initiated 
many  of  the  measures  set  forth  in 
Attachment  2  to  this  Order  in  response 
to  previously  issued  Safeguards  and 
Threat  Advisories  or  on  their  own.  It  is 
also  recognized  that  some  measures  may 
not  be  possible  or  necessary  for  all 
shipments  of  spent  nuclear  fuel,  or  may 
need  to  be  tailored  to  accommodate  the 
licensees"  specific  circumstances  to 
achieve  the  intended  objectives  and 
avoid  any  unforeseen  effect  on  the  safe 
transport  of  spent  nuclear  fuel. 

Although  the- additional  security 
measures  implemented  by  licensees  in 
response  to  the  Safeguards  and  Threat 
Advisories  have  been  adequate  to 
provide  reasonable  assurance  of 
adequate  protection  of  common  defense 
and  security,  in  liE^ht  of  the  current 
threat  environment,  the  Commission 
concludes  that  the  security  measures 
must  be  embodied  in  an  Order 
consistent  with  the  established 
regulatory  framework.  In  order  to 
provide  assurance  that  licensees  are 
implementing  prudent  measures  to 
achieve  a  consistent  level  of  protection 
to  address  the  current  threat 
environment,  all  licenses  identified  in 
Attachment  1  to  this  Order  shall  be 
modified  to  include  the  requirements 
identified  in  Attachment  2  to  this  Order. 
In  addition,  pursuant  to  10  CFR  2.202, 
I  find  that  in  light  of  the  common 
defense  and  security  matters  identified 
above  which  warrant  the  issuance  of 
this  Order,  the  public  heahh,  safety,  and 
interest  require  that  this  Order  be 
immediately  effective. 


'  Attachments  1  and  2  contain  SAFEC.l  ,*RDS 
Information  and  will  not  be  rnleased  Ki  the  public. 
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Accnrdinglv.  pursuant  to  Sections  53. 
103.  104.  Itilb.  Ibli.  161o.  182  and  186 
of  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2  202  and  10  CFR 
parts  50.  70  and  71.  It  is  herpbv  ordered, 
effective  immediately,  that  all  licenses 
identified  in  Attachment  I  to  this  Order 
are  modified  as  follows: 

A.  All  Licensees  shall, 
notwithstanding  the  provisions  of  any 
Commission  regulation  or  license  to  the 
contrary,  comply  with  the  requirements 
described  in  Attachment  2  to  this  Order 
except  to  the  extent  that  a  more 
stringent  requirement  is  set  forth  in  the 
Licensee's  security  plan.  The  Licensees 
shall  immediately  start  implementation 
of  the  requirements  in  Attachment  2  to 
the  Order  and  shall  complete 
implementation  by  November  2,  2002, 
unless  otherwise  specified  in 
Attachment  2.  or  before  the  licensee's 
next  shipment,  whichever  is  later 

B.  1.  All  Licensees  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order.  notif\-  the  Commission.  (1)  if  thev 
are  unable  to  comply  with  anv  of  the 
requirements  described  in  Attachment 
2.  (2)  if  compliance  with  any  of  the 
requirements  is  unnecessary  in  their 
specific  circumstances,  or  (3)  if 
implementation  of  anv  of  the 
requirements  would  cause  the  Licensee 
to  be  in  violation  of  the  provisions  of 
anv  Commission  regulation  or  the 
facility  license.  The  notification  shall 
provide  the  Licensee's  justification  for 
seeking  relief  from  or  variation  of  anv 
specific  requirement. 

2  Any  Licensee  that  considers  that 
implementation  of  anv  of  the 
requirements  described  in  Attachment  2 
to  this  Order  would  adversely  impact 
the  safe  transport  of  spent  nuclear  fuel 
must  notify  the  Commission,  within 
twenty  (20)  days  of  this  Order,  of  the 
adverse  safety  impact,  the  basis  for  its 
determination  that  the  requirement  has 
an  adverse  safety  impact,  and  either  a 
proposal  for  achieving  the  same 
objectives  specified  in  the  Attachment  2 
requirement  in  question,  or  a  schedule 
for  modifying  the  activity  to  address  the 
adverse  safety  condition  if  neither 
approach  is  appropriate,  the  Licensee 
must  supplement  its  response  to 
Condition  Bl  of  this  Order  to  identify 
the  condition  as  a  requirement  with 
which  it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 
Bl. 

C.  1.  All  Licensees  shall,  within 
twenty  (20)  days  of  the  date  of  this 
Order,  submit  to  the  Commission  a 
schedule  for  achieving  compliance  with 
each  requirement  described  in 
Attachment  2. 


2.  All  Licensees  shall  report  to  the 
Commission  when  they  have  achieved 
full  compliance  with  the  requirements 
described  in  Attachment  2. 

D  N(Jtwithstanding  any  provisions  of 
the  Commission's  regulations  to  the 
contrary',  all  measures  implemented  or 
actions  taken  in  response  to  this  Order 
shall  be  maintained  pending 
notification  from  the  C^ommission  that  a 
significant  change  in  the  threat 
environment  has  occurred,  or  the 
('omraission  determines  that  other 
changes  are  needed. 

Licensee  responses  to  Conditions  Bl. 
B2,  Cl,  and  C2  above,  shall  be 
submitted  to  the  NRC  to  the  attention  of 
the  Director.  Office  of  Nuclear  Reactor 
Regulation  or  the  Director.  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
as  applicable,  under  either  10  CFR  50.4, 
70.5   In  addition.  Licensee  submittals 
that  contain  Safeguards  Information 
shall  be  properlv  marked  and  handled 
in  accordance  with  10  CFR  73.21. 
The  Director.  Office  of  Nuclear 
Reactor  Regulation,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  applicable,  may.  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  the  Licensee  of  good  cause. 

In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  twenty  (20)  days  of  the  date  of 
this  Order  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director.  Office 
of  Nuclear  Reactor  Regulation,  or 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  as  applicable, 
US.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
include  a  statement  of  good  cause  for 
the  extensii)n.  The  answer  may  consent 
to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary, 
Office  of  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission.  Attn;  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555-0001   Copies  also  shall  be  sent  to 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  or  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 


as  applicable,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  to  the  Assistant  General  Counsel 
for  Materials  Litigation  and  Enforcement 
at  the  same  address;  to  the  Regional 
Administrator  for  NRC  Region  I.  II,  III, 
or  IV.  as  appropriate  for  the  specific 
facility:  and  to  the  Licensee  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  the  Licensee.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov,  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  301— 
415-3725  or  by  e-mail  to 
OGCMailCenter@nrc.gov.  If  a  person 
other  than  the  Licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2. 714(d).- 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  the 
Licensee  may.  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 

An  answer  or  a  request  for  hearing 
shall  not  stay  the  immediate 
effectiveness  of  this  order. 


^  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  Ianuar>'  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2  714  (d)  and  paragraphs  |d)(l)  and  ld|(2|  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714  (d).  please 
see  fi7  FR  20884;  .\ph\  29.  2002. 
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Dated  at  Rockville,  Maryland,  this  3rd  day 
of  October  2002. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  I.  Collins, 
Director.  Off  ice  of  Nuclear  Reactor 
Regulation. 
Margaret  Federline, 

Duputy  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  02-25842  Filed  10-9-02;  8:45  am) 
BIUJNG  CODE  75gO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[EA-02-124;  Dockets  Nos.  50-456;  50-457, 
50-454;  50-455,  50-461, 50-10;  50-237;  50- 
249,  50-373;  5(«74,  50-352;  50-353,  50- 
219,  50-171 :  50-277;  50-278,  50-254;  50- 
265,  50-289,  50-295;  50-304;  Licenses  Nos. 
NPF-72;  NPF-77,  NPF-37;  NPF-66.  NPF- 
62,  DPR-2;  DPR-19;  DPR-25,  NPF-11; 
NPF-18,  NPF-39;  NPF-85,  DPR-16,  DPR- 
12;  DPR-44;  DPR-56,  DPR-29;  DPR-30, 
DPR-50,  DPR-39;  DPR-48] 

Exeion  Generation  Company,  LLC  and 
AmerGen  Energy  Company,  LLC; 
Braidwood  Station,  Units  1  &  2,  Byron 
Station,  Units  1  &  2,  Clinton  Power 
Station,  Dresden  Nuclear  Power 
Station,  Units  1, 2  &  3,  LaSalie  County 
Station,  Units  1  &  2,  Limericic 
Generating  Station,  Units  1  ft  2,  Oyster 
Creek  Nuclear  Generating  Station, 
Peach  Bottom  Atomic  Power  Station, 
Units  1, 2  ft  3,  Quad  Cities  Nuclear 
Power  Station,  Units  1  ft  2,  Three  Mile 
Island  Nuclear  Station,  Unit  1,  Zion 
Nuclear  Power  Station,  Units  1  &  2; 
Confirmatory  Order  Modifying 
Licenses  (Effecthm  Immediately) 

Exelon  Generation  Company,  LLC 
(Exelon)  and  AmerGen  Energy 
Company,  LLC  (AmerGen)  (Licensees) 
are  the  holders  of  twenty-one  NRC 
Facility  Operating  Licenses  issued  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to  10 
CFR  part  50,  which  authorizes  the 
operation  of  the  specifically  named 
facilities  in  accordance  with  the 
conditions  specified  in  each  license. 
Licenses  No.  NPF-72  and  NPF-77  were 
issued  on  July  2,  1987,  and  May  20, 
1988,  to  operate  the  Braidwood  Station, 
Units  1  and  2.  Licenses  No.  NPF-37  and 
NPF-66  were  issued  on  February  14, 
1985.  and  January  30, 1987,  to  operate- 
Byron  Station,  Units  1  and  2.  License 
No.  NPF-62  was  issued  on  April  17, 
1987  to  operate  the  Clinton  Power 
Station.  Licenses  No,  DPR-2  and  DPR- 
25  were  issued  on  September  28,  1959, 
and  January  12, 1971.  to  operate 
Dresden  Nuclear  Power  Station.  Units  1 
and  3  (Dresden  Station  Unit  1  is 
currently  in  decommissioning).  License 


No.  DPR-19  was  extended  on  Februar\- 
20,  1991,  for  Dresden  Nuclear  Power 
Station,  Unit  2.  Licenses  No.  NPF-11 
and  NPF-18  were  issued  on  April  17, 
1982,  and  February  16,  1983,  to  operate 
LaSalle  County  Station,  Units  1  and  2. 
Licenses  No.  NPF-39  and  NPF-85  were 
issued  on  August  8,  1985,  and  August 
25,  1989,  to  operate  the  Limerick 
Generating  Station,  Units  1  and  2. 
License  No.  DPR-16  was  extended  on 
July  2,  1991,  for  the  Oyster  Creek 
Nuclear  Generating  Station.  License  No. 
DPR-12  was  issued  on  January  24,  1966, 
to  operate  Peach  Bottom  Atomic  Power 
Station,  Unit  1,  which  was  shut  down 
on  October  31.  1974.  and  is  in  safe 
storage.  Licenses  No.  DPR-44  and  DPR- 
56  were  issued  on  October  25,  1973,  and 
July  2,  1974.  to  operate  Peach  Bottom 
Atomic  Power  Station,  Units  2  &  3. 
Licenses  No.  DPR-29  and  DPR-30  were 
issued  on  December  14,  1972,  for  the 
operation  of  both  units  at  the  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2.  License  No.  DPR-50  was  issued 
on  April  19,  1974,  to  operate  the  Three 
Mile  Island  Nuclear  Power  Station,  Unit 
1.  Licenses  No.  DPR-39  and  DPR-^8 
were  issued  on  October  19,  1973,  and 
November  14,  1973,  for  operation  of  the 
Zion  Nuclear  Power  Station.  Units  1  and 
2  (the  Zion  Station  is  currently  in 
decommissioning). 

On  January  29,  2001,  the  NRC  Office 
of  Investigations  (01)  initiated  an 
investigation  to  determine  if  a  former 
Exelon  employee  performing  work  at 
the  Byron  Station  had  been 
discriminated  against  for  raising  safety 
concerns.  In  its  Report  No.  3-2001-005. 
issued  March  26.  2002.  01  concluded 
that  an  Exelon  corporate  manager 
deliberately  discriminated  against  the 
former  employee  on  August  25.  2000.  in 
violation  of  the  NRC  regulations 
prohibiting  employment  discrimination. 
10  CFR  50.7.  "Employee  Protection,"  by 
not  selecting  the  employee  for  a  new- 
position.  On  June  17,  2002,  the  NRC 
staff  contacted  Exelon  management  to 
schedule  a  predecisional  enforcement 
conference.  To  expedite  resolution  of 
this  matter,  Exelon  requested  the 
opportimity  to  present  a  settlement 
proposal  to  the  NRC  prior  to  a 
predecisional  enforcement  conference. 
The  NRC  staff  agreed  to  this  request. 

Representatives  of  Exelon  met  with 
the  NRC  staff  on  July  2.  July  18.  July  30. 
September  9  and  September  11.  2002,  to 
discuss  the  terms  of  the  Exelon 
settlement  proposal.  In  an  August  5, 
2002  letter.  Exelon  described  the 
proposed  settlement  and  on  September 
27,  2002,  the  Licensees  committed  to  a 
number  of  corrective  actions  with 
respect  to  employee  protection,  agreed 
to  have  the  corrective  actions  confirmed 


by  Order,  and  admitted  that  a  violation 
of  10  CFR  50.7  had  occurred.  The 
corrective  actions  include,  but  are  not 
limited  to,  counseling  management 
personnel  involved  in  the  violation  of 
10  CFR  50.7,  and  training  all  vice- 
presidents  and  plant  managers 
throughout  the  Licensees'  organization 
(at  every  nuclear  station  and  at 
corporate  headquarters)  on  the 
provisions  of  the  employee  protection 
regulation.  These  individuals,  in  turn, 
will  train  their  subordinate  managers. 
The  Licensees  will  also  modif\' 
management  training  programs  as 
appropriate  regarding  the  provisions  of 
10  CFR  50.7. 

On  September  27.  2002,  the  Licensees 
consented  to  issuance  of  this  Order  with 
the  commitments  described  in  Section  V 
below,  waived  any  right  to  a  hearing  on 
this  Order,  and  agreed  to  all  terms  of 
this  Order,  including  that  it  shall  be 
effective  immediately. 

I  find  that  the  Licensees 
commitments  as  set  forth  in  Section  \', 
below,  are  acceptable  and  necessary . 
and  conclude  that  since  Exelon 
admitted  the  violation  of  10  CFR  50.7 
and  since  the  Licensees  committed  to 
taking  comprehensive  corrective  actions 
by  implementing  this  Confirmatory 
Order,  the  NRC  staffs  concern  regarding 
employee  protection  can  be  resolved 
through  confirmation  of  the  Licensees' 
commitments  by  this  Order.  I  further 
find  that  the  Licensees'  approach  to 
resolving  this  matter  is  salutary  and 
efficient,  and  that  this  resolution  is  in 
the  public  interest.  Accordingly,  the 
NRC  staff  exercises  its  enforcement 
discretion  pursuant  to  Section  VII. B. 6  of 
the  NRC  Enforcement  Policy  and  will 
not  issue  Notices  of  Violation  or  a  civil 
penalty  in  this  case. 

Accordingly,  pursuant  to  sections 
103.  104b.  161b.  161i.  161o.  182  and 
186  of  the  Atomic  Energy  Act  of  1954. 
as  amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50.  it  is  hereby  ordered,  effective 
immediatelv,  that  license  \os.  \'PF-72, 
NPF-77.  NPF-37.  NPF-66.  NPF-62. 
DPR-2.  DPR-19.  DPR-25,  NPF-U.  NPF- 
18.  NPF-39,  NPF-85.  DPR-16.  DPR-12. 
DPR-44,  DPR-56,  DPR-29.  DPR-30. 
DPR-50,  DPR-39.  and  DPR-48  are 
modified  as  follows: 

1.  Exelon  will  counsel  and  coach 
personnel  involved  in  the  violation  of 
10  CFR  50.7.  which  occurred  on  August 
25.  2000.  to  emphasize  the  importance 
of  a  safety  conscious  work  environment 
and  provisions  of  10  CFR  50.7.  The 
counseling  will  be  conducted  by  a 
corporate  Exelon  executive  not  involved 
in  the  violation  described  herein  and 
who  shall  be  senior  to  those  counseled. 
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2.  An  Exelon  corporate  executive  will 
train  and  coach  every  executive-level 
emplovee  (defined  to  include  plant 
managers  and  all  vice-president  level 
personnel)  throughout  the  licensed 
organizations,  including  every  nuclear 
station  and  headquarters,  on  the 
employee  protection  provisions  of  10 
CFR  50.7.  The  sessions  will  be 
conducted  bv  an  Exelon  executive 
knowledgeable  about  the  issues 
involved  in  the  August  25.  2000. 
violation  and  will  be  held  in  small 
groups  to  assure  focus  and  interactive 
involvement  of  every  executive  The 
sessions  will  include  a  case  study  of  the 
selection  decision  that  caused  this 
enforcement  action  and  a  discussion  of 
the  lessons  learned. 

3.  Each  executive  trained  pursuant  to 
Paragraph  2  above  will  be  provided  a 
communications  package  for  use  in 
training  the  managers  in  that  executive's 
chain-of-command  regarding  these 
issues  and  the  Licensees'  expectations 
for  handling  employee  interactions. 

4.  The  Licensees  will  enhance 
training  on  the  prevention  of 
employment  discrimination  beyond  that 
in  its  existing  management  training 
programs.  Lesson  plans  and  other 
materials  used  in  management  training 
programs  on  the  prevention  of 
employment  discrimination  will  be 
reviewed  and  revised  as  appropriate  to 
address  maintaining  a  safety  conscious 
work  environment  and  the  employee 
protection  provisions  of  10  CFR  50.7 
The  on-going  training  will  be  conducted 
at  a  frequency  consistent  with  the 
Licensees'  existing  policies,  practices 
and  procedures. 

5  The  Licensees  will  review  the 
internal  candidate  selection  process  to 
ensure  that  the  process  incorporates  the 
principles  of  emplovee  protection  under 
10  CFR  50  7 

6.  A  communication  will  be 
distributed  to  all  employees  of  the 
Licensees'  organizations  that  strongly 
reaffirms  management's  commitment  to 
fostering  a  safety-conscious  work 
environment  in  all  organizations  at  all 
sites  and  in  its  headquarters 
organization.  The  Licensees  will  also 
reaffirm  to  all  employees  the  Licensees' 
commitments  to  a  strong  and  viable 
Employee  Concerns  Program  and  will 
reiterate  the  various  means  that  all 
employees  may  employ  to  raise  issues 
that  may  be  of  concern  to  them. 

7  Exelon  will  review  all  work 
environment  surveys  conducted  since 
September  2000  at  the  Byron  Station 
(where  the  former  employee  previously 
worked)  to  assure  that  management 
responses  to  any  findings  were 
implemented  to  assure  that  no  residual 
effect  exists  in  the  safety-conscious 


work  environment  at  the  station  as  a 
result  of  the  selection  decision.  Exelon 
will  provide  Xu  the  Regional 
Administrator,  NRC  Region  111,  Lisle, 
Illinois,  a  written  description  of  the 
results  of  this  review  and  any  actions 
taken  or  planned  to  be  taken  to  assure 
that  a  safety  conscious  work 
^nlvironment  exists  at  the  Byron  Station. 

8.  The  Licensees  will  accomplish 
these  actions  within  six  months  of  the 
date  of  this  Order  and  will  furnish  a 
written  report  of  the  results  achieved  to 
the  Director.  Office  of  Enforcement, 
within  30  days  following  completion. 

The  Dire<:tor.  Office  of  Enforcement 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon  a  showing  by 
the  Licensees  of  good  cause. 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licen.sees.  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  r(?quest  for  extension  of  time 
in  which  to  submit  a  request  for  a 
hearing  must  be  made  in  writing  to  the 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  include  a 
statement  of  good  cause  for  the 
extension.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary, 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Chief.  Rulemaking 
and  Adjudications  Staff.  Washington, 
DC  20555.  Copies  of  the  hearing  request 
shall  also  be  sent  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory' 
Commission,  Washington,  DC  20555;  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address;  to  the  Regional 
Administrator.  NRC  Region  III.  801 
Warrenville  Road.  Lisle,  IL  60532-4351; 
to  the  Regional  Administrator,  NRC 
Region  1,  475  Allendale  Road,  King  of 
Prussia,  PA  1940&-1415;  and  to  the 
Licensees.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov 
and  also  to  the  Office  of  the  General 
Counsel  either  by  means  of  facsimile 
transmission  to  301—415-3725  or  by  e- 
mail  to  OGCMaiICenter@nrc.gov.  If  such 
a  person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 


shall  address  the  criteria  set  forth  in  10 
CFR  §  2.714(d).' 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 
In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  V  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  V  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received.  A 
request  for  hearing  shall  not  stay  the 
immediate  effectiveness  of  this  order. 

Dated  at  Rockville,  Marvland  this  3rd  Day 
of  October  2002. 

For  the  U.S.  Nuclear  Regulatory 
(Commission. 

Frank  ].  Congel, 

Director,  Office  of  Enforcement. 

(FR  Doc.  02-25844  Filed  10-9-02:  8:4.5  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-33887;  License  No.  49- 
26808-02;  EA-01-302] 

In  the  Matter  of  High  Mountain 
Inspection  Service,  Inc.,  Mills,  WY; 
Order  Imposing  Civil  Monetary  Penalty 

I 

High  Mountain  Inspection  Service, 
Inc.,  (Licensee)  is  the  holder  of 
Materials  License  No.  49-26808-02 
issued  by.the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  )anuar\'  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714ld|  and  subparagraphs  (d)(1|  and  (2).  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — (1)  A  petition 
for  leave  to  intervene  or  a  request  for  hearing, 
consider  the  following  factors,  among  other  things: 
(il  The  nature  of  the  petitioner's  right  under  the  Act 
tu  tie  made  a  party  to  the  proceeding,  (ii)  The  nature 
and  extent  of  the  petitioner's  propertv.  financial,  or 
other  interest  in  the  proceeding,  (iii)  The  possible 
effect  of  any  order  that  may  be  entered  in  the 
prixeeding  on  the  petitioner's  interest.  (2)  The 
admissibility  of  a  contention,  refuse  to  admit  a 
( (intention  if:  (i)  The  contention  and  supporting 
material  fail  to  satisfy  the  requirements  of 
paragraph  (b)(2)  of  this  section;  or  (ii)  The 
contention,  if  proven,  would  be  of  no  consequence 
in  the  proceeding  because  it  would  not  entitle 
petitioner  to  relief. 
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October  3, 1995.  The  license  authorizes 
the  Licensee  to  conduct  radiography 
activities  in  accordance  with  the 
conditions  specified  therein. 

n 

An  inspection  of  the  Licensee's 
activities  was  completed  on  January  24, 
2002.  The  results  of  that  inspection 
indicated  that  the  Licensee  had  not 
conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  May  7,  2002.  The  Notice 
states  the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations. 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  June  18,  2002.  In  its 
response,  the  Licensee  admitted  to  the 
violations  associated  with  the  civil 
penalty  hut  asserted  mitigating 
extenuating  circumstances.  Further,  the 
Licensee  stated  that  the  NRC  did  not 
fully  and  properly  consider  the  facts 
presented  in  the  February  27,  2002, 
predecisional  enforcement  conference 
and  in  the  hcensee's  letter  dated  April 
4,  2002,  The  licensee  requested 
remission  or  at  least  significant 
mitigation  of  the  civil  penalty. 

m 

I        After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendices  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $6,000  within  30  days  of 
the  date  of  this  Order,  in  accordance 
with  NUREG/BR-0254.  In  addition,  at 
the  time  of  making  the  payment,  the 
licensee  shall  submit  a  statement 
indicating  when  and  by  what  method 
payment  was  made,  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  MD  20852-2738. 


In  accordance  with  10  CFR  2.202,  the 
licensee,  and  any  other  person  adversely 
affected  by  this  Order,  may  request  a 
hearing  on  this  Order  within  thirty  (30) 
days  of  the  date  of  this  Order.  Where 
good  cause  is  shown,  consideration  will 
be  given  to  extending  the  time  to  request 
a  hearing.  A  request  for  extension  of 
time  must  be  made  in  writing  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  A  request  for  a  hearing 
should  be  clearly  marked  as  a  "Request 
for  an  Enforcement  Hearing".  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  Office  of  the  Secretary 
of  the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regirlatory 
Commission,  Washington,  DC  20555;  to 
the  Assistant  General  Counsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address;  to  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington. 
Texas  76011;  and  to  the  licensee  if  the 
hearing  request  is  by  a  person  other  than 
the  licensee.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov 
and  also  to  the  Office  of  the  General 
Counsel  either  by  means  of  facsimile 
transmission  to  301^15-3725  or  by  e- 
mail  to  OGCMailCentei@nrc.gov. 

If  a  person  other  than  the  licensee 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d).i 


If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  this  30th  day  of  September.  2002. 

For  The  Nuclear  Regulatory  Commission. 
Frank  J.  Congel, 
Director.  Office  of  Enforcement. 
(FR  Doc.  02-25845  Filed  10-&-02;  8:45  am] 
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•  The  most  recent  version  of  Tide  10  of  the  Code 
of  Federal  Regulations,  published  January  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2).  regarding 
petitions  to  intervene  and  contentions.  Those' 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — (1)  A  petition 
for  leave  to  intervene  or  a  request  for  hearing, 
consider  the  following  factors,  among  other  things: 
(i)  The  nature  of  the  petitioner's  right  under  the  Act 
to  be  made  a  party  to  the  proceeding,  (ii)  The  nature 
and  extent  of  the  petitioner's  property,  financial,  or 
other  interest  in  the  proceeding,  (iii)  The  possible 
effect  of  any  order  that  may  be  entered  in  the 
proceeding  on  the  petitioner's  interest.  (2)  The 
admissibility  of  a  contention,  refuse  to  admit  a 
contention  if:  (i)  The  contention  and  supporting 
material  fail  to  satisfy  the  requirements  of 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-244] 

Rochester  Gas  and  Electric 
Corporation  R.E.  Ginna  Nuclear  Power 
Plant;  Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  and 
Conduct  Scoping  Process 

Rochester  Gas  and  Electric 
Corporation  (RG&E)  has  submitted  an 
application  for  renewal  of  Facility 
Operating  License  DPR-18  for  an 
addition^  20  years  of  operation  at  the 
R.E.  Ginna  Nuclear  Power  Plant  (Ginna). 
Ginna  is  located  in  Wayne  County,  New 
York,  approximately  20  miles  east  of 
Rochester,  New  York.  The  application 
for  renewal  was  submitted  by  letter 
dated  July  30,  2002,  pursuant  to  10  CFR 
part  54.  A  notice  of  receipt  of 
application,  including  the 
environmental  report  (ER),  was 
published  in  the  Federal  Register  on 
August  26,  2002  (67  FR  54825).  A  notice 
of  acceptance  for  docketing  of  the 
application  for  renewal  of  the  facility 
operating  license  was  published  in  the 
Federal  Register  on  September  30,  2002 
(67  FR  61354).  The  purpose  of  this 
notice  is  to  inform  the  public  that  the 
U.S.  Nuclear  Regulator}'  Commission 
(NRC)  will  be  preparing  an 
environmental  impact  statement  (EIS)  in 
support  of  the  review  of  the  license 
renewal  application  and  to  provide  the 


paragraph  (b)(2)  of  this  section,  or  (ii)  The 
contention,  if  proven,  would  be  of  no  consequence 
in  the  proceeding  because  it  would  not  entitle 
petitioner  to  relief 
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public  an  opportunity  to  participate  in 
the  environmentdl  scoping  process,  as 
defined  in  10C;FR  51  29. 

In  accordance  with  10  CFR  S4.2;J  and 
10  CFR  51  53(c).  RG&E  submitted  the  ER 
as  part  of  the  application.  The  ER  was 
prepared  pursuant  to  10  CFR  part  51 
and  is  available  for  public  inspection  at 
the  NTIC  Public  Document  Room  (PDRj. 
located  at  One  White  Flint  North,  11555 
RockviUe  Pike  (first  floor).  Rockville. 
Mar\land.  or  from  the  Publicly 
Available  Records  component  of  NRC's 
Agencvwide  Documents  Access  and 
Management  System  (ADAMS).  ADAMS 
is  accessible  at  http/Zn-ww. nrc.gov/ 
reading-rm/adams  html,  which 
provides  access  through  the  N'RC's 
Public  Electronic  Reading  Room  (PERRj 
link.  Persons  who  do  not  have  access  to 
ADAMS,  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRCs  PDR 
Reference  staff  at  1 -800-397-4209.  or 
301-415-4737.  or  by  e-mail  to 
pdrSnrc  gov  The  application  may  also 
be  viewed  on  the  Internet  at  http'// 
i\i\-w  nrc.gov/reactors/operating/ 
licensing/ renewal/applications/ 
ginna.html  In  addition,  the  Ontario 
Public  Library,  located  at  1850  Ridge 
Road.  Ontario.  New  York  14519.  and  the 
Rochester  Public  Library,  located  at  115 
South  .Avenue,  Rochester.  New  York 
14604.  have  agreed  to  make  the  ER 
available  for  public:  inspection 

This  notice  advises  the  public  that  the 
NRC  intends  to  gather  the  information 
necessar,  to  prepare  a  plant-specific 
supplement  to  the  Commission's 
Generic  Environmental  Impact 
Statement  'GEISl  for  License  Renewal  of 
Nuclear  Plants."  (NUREG-1437)  in 
support  of  the  review  of  the  application 
for  renewal  of  the  Ginna  operating 
license  for  an  additional  20  vears. 
Possible  alternatives  to  the  proposed 
action  (license  renewal)  include  no 
action  and  reasonable  alternative  energy 
sources.  Section  51  95  of  10  CFR 
requires  that  the  NRC  prepare  a 
supplement  to  the  GEIS  in  connection 
with  the  renewal  of  an  operating 
license.  This  notice  is  being  published 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  NRC's  regulations  found  in  10  CFR 
part  51 

The  NRC  will  first  conduct  a  scoping 
process  for  the  supplement  to  the  GEIS 
and.  as  soon  as  practicable  thereafter. 
will  prepare  a  draft  supplement  to  the 
GEIS  for  public  comment.  Participation 
in  the  scoping  process  bv  members  of 
the  public  and  local.  State,  and  Federal 
government  agencies  is  encouraged.  The 
scoping  process  for  the  supplement  to 
the  GEIS  will  be  used  to  accomplish  the 
following: 


a.  Define  the  proposed  action  which 
is  to  be  the  subject  of  the  supplement  to 
the  GEIS. 

b  Determine  the  scope  of  the 
supplement  to  the  GEIS  and  identify*  the 
significant  issues  to  be  analyzed  in 
depth. 

c.  Identify'  and  eliminate,  from 
detailed  study,  those  issues  that  are 
peripheral  or  that  are  not  significant. 

d  Identif\'  any  environmental 
assessments  and  other  EISs  that  are 
being  or  will  be  prepared  that  are 
related  to.  but  are  not  part  of  the  scope 
of  the  supplement  to  the  GEIS  being 
considered. 

e.  Identify  other  environmental 
review  and  consultation  requirements 
related  to  the  proposed  action. 

f.  Indicate  the  relationship  between 
the  timing  of  the  preparation  of  the 
environmental  analyses  and  the 
Commission's  tentative  planning  and 
decision-making  schedule. 

g.  Identif\-  any  cooperating  agencies 
and.  as  appropriate,  allocate 
assignments  for  preparation  and 
schedules  for  completing  the 
supplement  to  the  GEIS  to  the  NRC  and 
any  cooperating  agencies. 

h   Describe  how  the  supplement  to 
the  GEIS  will  be  prepared,  and  include 
any  contractor  assistance  to  be  used. 

"The  NRC  invites  the  following  entities 
to  participate  in  the  sc:oping  process: 

a.  The  applicant.  Rochester  Gas  and 
Electric:  Corporation. 

b.  Any  Federal  agency  that  has 
jurisdiction  bv  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved,  or  that  is  authorized  to 
develop  and  enforce  relevant 
environmental  standards. 

c.  Affected  State  and  local 
government  agencies,  including  those 
authorized  to  develop  and  enforce 
relevant  environmental  standards. 

d   .Any  affected  Indian  tribe. 

e.  Any  person  who  requests  or  has 
requested  an  opportunity  to  participate 
in  the  scoping  process. 

f  Any  person  who  intends  to  petition 
for  leave  to  inter\ene. 

In  accordance  with  10  CFR  51.26.  the 
scoping  process  for  an  EIS  mav  include 
a  public  scoping  meeting  to  help 
identify  significant  issues  related  to  a 
proposed"  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS  The  NRC  has  decided  to  hold 
public  meetings  for  the  Ginna  license 
renewal  supplement  to  the  GEIS.  The 
scoping  meetings  will  be  held  in  the 
Betty  Rissberger  Community  Room  of 
the  Webster  Public  Library  in  Webster. 
New  York,  on  Wednesday.  November  6, 
2002.  There  will  be  two  sessions  to 
accommodate  interested  parties.  The 
first  session  will  convene  at  1:30  p.m. 


and  will  continue  until  4:30  p.m..  as 
necessary.  The  second  session  will 
convene  at  7  p.m.  with  a  repeat  of  the 
overview  portions  of  the  meeting  and 
will  continue  until  10  p.m.,  as 
necessary-  Both  meetings  will  be 
transcribed  and  will  include  (1)  An 
overview  by  the  NRC  staff  of  the  NEPA 
environmental  review  process,  the 
proposed  scope  of  the  supplement  to  the 
GEIS,  and  the  proposed  review 
schedule:  and  (2)  the  opportunity  for 
interested  government  agencies, 
organizations,  and  individuals  to  submit 
comments  or  suggestions  on  the 
environmental  issues  or  the  proposed 
scope  of  the  supplement  to  the  GEIS. 
Additionally,  the  NRC  staff  will  host 
informal  discussions  one  hour  before 
the  start  of  each  session  in  the  Webster 
Public  Library'.  No  comments  on  the 
proposed  scope  of  the  supplement  to  the 
GEIS  will  be  accepted  during  the 
informal  discussions.  To  be  considered, 
comments  must  be  provided  either  at 
the  transcribed  public  meetings  or  in 
writing,  as  discussed  below.  Persons 
may  register  to  attend  or  present  oral 
comments  at  the  meetings  on  the  scope 
of  the  NEPA  review  by  contacting  Mr. 
Robert  G.  Schaaf,  by  telephone  at  1- 
800-368-5642,  extension  1312.  or  by 
Internet  to  the  NRC  at 
GinnaEIS'Snrc.gov  no  later  than  October 
30.  2002.  Members  of  the  public  mav 
also  register  to  speak  at  the  meeting 
within  15  minutes  of  the  start  of  each 
session.  Individual  oral  comments  mav 
be  limited  by  the  time  available, 
depending  on  the  number  of  persons 
who  register.  Members  of  the  public 
who  have  not  registered  may  also  have 
an  opportunity  to  speak,  if  time  permits. 
Public  comments  will  be  considered  in 
the  scoping  process  for  the  supplement 
to  the  GEIS.  Mr.  Schaaf  will  need  to  be 
contacted  no  later  than  October  30. 
2002.  if  special  equipment  or 
accommodations  are  needed  to  attend  or 
present  information  at  the  public 
meeting,  so  that  the  NRC  staff  can 
determine  whether  the  request  can  be 
accommodated. 

Members  of  the  public  may  send 
written  comments  on  the  environmental 
scope  of  the  Ginna  license  renewal 
review  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration.  Mailstop  T-6  D  59.  U.S. 
Nuclear  Regulatory-  Commission. 
Washington.  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Comments  may  also  be  delivered 
to  Room  6D59.  Two  \Vhite  Flint  North. 
11545  Rockville  Pike,  RockviUe. 
Mary-land,  from  7:30  a.m.  to  4:15  p.m. 
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during  Federal  workdays.  To  be 
considered  in  the  scoping  process, 
written  comments  should  be 
postmarked  by  December  11,  2002. 
Electronic  comments  may  be  sent  by  the 
Internet  to  the  NRC  at 
GinnaEIS@nrc.gov.  Electronic 
submissions  should  be  sent  no  later 
than  December  11,  2002,  to  be 
considered  in  the  scoping  process. 
Comments  will  be  available 
electronically  and  accessible  through 
the  NRC's  PERR  link  at  http:// 
www.nrc.gov/reading-rm/adams.html. 

Participation  in  the  scoping  process 
for  the  supplement  to  the  GEIS  does  not 
entitle  participants  to  become  parties  to 
the  proceeding  to  which  the  supplement 
to  the  GEIS  relates.  Notice  of 
opportunity  for  a  hearing  regarding  the 
renewal  application  was  the  subject  of 
the  aforementioned  Federal  Register 
notice  of  acceptance  for  docketing. 
Matters  related  to  participation  in  any 
hearing  are  outside  the  scope  of  matters 
to  be  discussed  at  this  public  meeting. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a  concise 
summary  of  the  determination  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  summary  to  each 
participant  in  the  scoping  process.  The 
summary  will  also  be  available  for 
inspection  through  the  PERR  link.  The 
staff  will  then  prepare  and  issue,  for 
comment,  the  draft  supplement  to  the 
GEIS,  which  will  be  the  subject  of 
separate  notices  and  separate  public 
meetings.  Copies  will  be  available  for 
public  inspection  at  the  above- 
mentioned  addresses,  and  one  copy  per 
request  will  be  provided  fi^e  of  charge. 
After  receipt  and  consideration  of  the 
comments,  the  NRC  will  prepare  a  final 
supplement  to  the  GEIS,  which  will  also 
be  available  for  public  inspection. 

Information  about  the  proposed 
action,  the  supplement  to  the  GEIS,  and 
the  scoping  process  may  be  obtained 
from  Mr.  Schaaf  at  the  aforementioned 
telephone  number  or  e-mail  address. 

Dateci  at  Rockville,  Maryland,  this  7th  day 
of  October.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director.  License  Renewal  and 
Environmental  Impacts  Program,  Division  of 
Regulatory  Improvement  Programs.  Office  of 
\uclear  Reactor  Regulation. 
[FR  Doc.  02-25983  Filed  10-9-02;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Second  Pre-PIRT  Meeting  on  Triso 
Coated  Fuel  Particles 

AGENCY:  Nuclear  Regulatory- 
Commission. 
ACTION:  Notice  of  meeting. 

PURPOSE:  The  Nuclear  Regulatory- 
Commission  will  hold  the  second  pre- 
PIRT  (Phenomena  Identification  and 
Ranking  Table)  meeting  to  identifv- 
phenomena  and  issues  related  to  TRISO 
coated  fuel  particles  in  order  to  develop 
research  program.  PIRTs  have  been  used 
at  NRC  since  1988,  and  they  provide  a 
structiu-ed  way  to  obtain  a  technical 
understanding  that  is  needed  to  address 
certain  issues. 

DATES:  Oct.  31-Nov.  1,  2002  (9  a.m.-5 
p.m.  and  9  a.m. -4:15  p.m.  respectively). 
ADDRESSES:  Room  0-13B4  of  the 
Nuclear  Regulatory  Commission,  11555 
Rockville  Pike.  RockviUe,  MD. 

Participants 

This  is  a  technical  workshop  to  be 
conducted  as  roundtable  discussions 
and  presentation  of  handouts  between 
the  NRC  staff  and  NRC  contractors.  The 
agenda  is  attached.  All  handouts  will  be 
published  as  part  of  a  NUREG/CR 
report.  The  list  of  invited  contractors  are 
as  follows: 

Brent  Boyack.  Contractor. 
Syd  BaU.'Oak  Ridge  National 

Laboratory, 
Robert  Morris,  Oak  Ridge  National 

Laboratory, 
David  Petti.  Idaho  National  Engineering 

Laboratory-, 
Dana  Powers,  Sandia  National 

Laboratory-, 

Public  Attendance 

The  meeting  will  be  conducted  as 
roimdtable  discussions  between  the 
invited  participants  and  NRC  staff. 
Although  the  focus  of  discussions  will 
be  among  invited  participants  and  NRC 
staff,  the  meeting  is  open  to  public. 
Members  of  the  audience  will  be  given 
opportunity  to  comment  at  the  end  of 
the  meetings  each  day.  They  may  also 
submit  wTitten  comments  after  the 
meeting.  All  wTitten  comments  should 
be  received  within  15  days  of  the 
conclusion  of  the  meeting.  All  written 
comments  which  are  received  within 
this  period,  will  be  published  as  part  of 
the  NUREG/CR  report. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  agenda  will  be  posted  on  the 
NRC  Web  site  at  http://v^^^■w■.n^c.gov/ 
RES/ meetings. html  hy  Oct  15,  2002. 
Attendees  will  need  to  obtain  a  visitor 


badge  at  the  OWFN  building  lobby  and 
an  escort  is  required. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Frank  Odar,  SMSAB.  Division  of 
Systems  Analysis  and  Regulatory 
Effectiveness.  Office  of  Nuclear 
Regulatory-  Research.  Washington.  DC 
20555-0001.  telephone  (301) 415-6500 

Dated  at  Rockville.  Mar\  lanci.  this  3rd  day 
of  October  2002. 

For  the  Nuclear  Regulatory  Commission. 
Farouk  Eltawila, 

Director.  Division  of  Systems  Analysis  and 
Regulator,-  Effectiveness.  Offict  of  Suclear 
Regulatory  Research 

Agenda— The  Second  TRISO  Fuel 
Particle  Pre-PIRT  Meeting.  Oct.  31-Nov, 
1,  2002,  U.S.  Nuclear  Regulatory 
Commission,  11555  Rockville  Pike, 
RockviUe,  MD  20852 

Participants 

Brent  Boyack,  Contractor.  Chairman, 
Dana  Powers,  Sandia  National 

Laboratory-, 
David  Petti,  Idaho  National  Engineering 

Laboratory-, 
Robert  Morris,  Oak  Ridge  National 

Laboratorv', 
Syd  Ball.  Oak  Ridge  National 

Laboratorv, 
NRC  Staff. 

Objectives 

•  Identif\-  essential  points, 
phenomena  and  processes  associated 
with  TRISO  fuel  during  transient  and 
accident  conditions. 

•  Select  importance  ranking  criteria 
and  scale. 

•  Perform  testing  of  importance 
ranking  process  for  a  postulated 
accident  scenario. 

Thursdav.  Oct.  31.2002.  Room  0-13B4 
(North  Building,  13th  Floor,  Room  34 1 

8:45  a.m.  Check-in  at  front  desk. 

9:00     Convene  meeting,  review  results 

of  the  first  meeting  (B.  Boyack/all). 
10:30     Break. 
10:45     ORNL  presentation/discussion 

on  TRISO  particles  during  accidents/ 

transients. 
11:00     INEEL  presentation/ discussions 

on  TRISO  particles  during  accidents/ 

transients. 
12:00     Lunch. 
1:00  p.m.  Identif>-  essential  phenomena/ 

issues  associated  with  TRISO 

particles  during  accidents  and 

transients. 
3:00  Break. 
3:15     Identif\- essential  phenomena/ 

issues  associated  with  TRISO 

particles  during  accidents  and 

transients  (cont.). 
4:45     Public  Comment  Period. 
5:00     Adjourn. 
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Fndav.  \'ov.  1.  2002.  Room  1)-1JB4 
iXort'h  Building.  13th  Floor.  Room  B4I 

a«45  a.m.  Check-in  front  desk. 
9:00     Convene  meeting,  identify 

essential  phenomena/issues 

associated  with  TRISQ  particles 

during  accidents  and  transients 

(cont.j. 
10:30     Break. 
10:45     Confirm  importance  ranking 

criteria  and  scale,  start  performing 

testing  of  the  PIRT  process  for  a 

postulated  accident. 
12:00     Lunch. 
1:00  p.m.  Perform  testing  of  the  PIRT 

process  for  a  postulated  accident. 
3:15     Break. 
3:30     Confirmation  of  post-meeting 

action  items  (format  and  content)  and 

due  dates. 
4:00     Public  comment  period. 
4:15     Adjourn. 

|FR  Doc.  02-25843  Filed  10-9-02;  8:45  am) 

BILLING  CODE  7590-01 -P 


OFnCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory'  Committee 
Act  (Pub  L.  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on — 

Thursdav.  October  24.  2002 
Thursday.  November  7.  2002 
Thursday.  November  21.  2002 
Thursdav.  December  5.  2002 
Thursday.  December  19.  2002 

The  meetings  will  start  at  10  a.m.  and 
will  be  held  in  Room  5A-06A.  Office  of 
Personnel  Management  Building.  1900  E 
Street.  N\V  ,  Washington,  DC 

The  Federal  Prevailing  Rate  Advisorv 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  eraplovees.  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV'.  chapter  53,  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

This  scheduled  meeting  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 


may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisorv  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  bv 
( (intacting  the  tiommittees  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5538.  1900  E  Street, 
NW  ,  Washingtim,  DC  20415  (202)  606- 
1500 

I3rttt'd  September  30,  2002. 

Mary  M.  Rose, 

Chairperson.  Federal  Prevailing  Rate 
Ad\isur\-  Committee. 

|IR  Do(    02-25847  Filed  10-9-02;  8:45  amj 

BILLING  CODE  632S-4»-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25763;  File  No.  812-12834] 

Acacia  National  Life  insurance 
Com|3any,  et  al.;  Notice  of  application 

October  4.  2002 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission  "). 
ACTION:  Notice  of  Application  for  an 
order  pursuant  to  Sections  17(b)  and 
11(a)  of  the  Investment  Companv  Act  of 
1940  ("1940  Act  "  or  "Act"),  and  Rule 
17d-l  thereunder. 

APPUCANTS:  Acacia  National  Life 
Insurance  Company  (  "Acacia 
National"),  Acacia  National  Variable 
Annuity  Separate  Account  II  ("Acacia 
V'A  Account"),  Acacia  National  Variable 
Life  Insurance  Separate  Account  I 
(  "Acacia  VUL  Account,"  collectively 
with  the  Acacia  VA  Account,  the 


"Acacia  Accounts"),  Ameritas  Variable 
Life  Insurance  Company  ("AVLIC"), 
Ameritas  Variable  Separate  Account  VA 
("AVLIC  VA  Account"),  Ameyitas 
Variable  Separate  Account  VL  ("AVLIC 
VUL  Account,"  collectivelv  with  the 
AVLIC  VA  Account,  the  "AVLIC 
Accounts  ")  and  The  Advisors  Group, 
Inc.  ("TAG")  (collectively, 
"Applicants"). 

SUMMARY  OF  APPLICA-PON:  Applicants 
seek  an  order  of  the  Commission  (1) 
permitting  the  transfer  of  assets  from  the 
Acacia  Accounts  to  the  AVLIC  Accounts 
in  connection  with  the  assumption 
reinsurance  by  AVLIC  from  Acacia 
National  of  the  individual  variable 
annuity  contracts  (the  "Acacia 
Contracts")  and  individual  variable  life 
insurance  policies  (the  "Acacia 
Policies  ")  to  which  those  assets  relate; 

(2)  permitting  any  joint  arrangement 
that  could  be  deemed  to  be  associated 
with  those  reinsurance  transactions;  and 

(3)  approving  the  terms  of  any  offers  of 
exchange  that  may  be  deemed  to  be 
involved  in  those  reinsurance 
transactions. 

FILING  DATES:  The  application  was  filed 
on  May  31.  2002  and  amended  and 
restated  on  September  26,  2002,  and 
October  2,  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  Application  by  wrriting 
to  the  Commission's  Secretary  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  on  October  29, 
2002,  and  should  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants:  c/o  Jordan  Burt  LLP.  1025 
Thomas  Jefferson  Street,  NW.  Suite  400 
East.  Washington,  DC  20007-5208, 
Attention:  W.  Randolph  Thompson,  Esq. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz.  Senior  Counsel,  or 
Zandra  Y.  Bailes.  Branch  Chief.  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
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application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Acacia  National  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  Commonwealth  of  Virginia 
and  a  wholly  owned  subsidiary  of 
Acacia  Life  Insurance  Company 

( "Acacia  Life").  Acacia  Life  is  wholly 
owned  by  Ameritas  Holding  Company, 
a  subsidiary  of  Ameritas  Acacia  Mutual 
Holding  Company  ("Ameritas  Acacia")^ 
On  March  29,  2001,  Acacia  National 
was  re-domesticated  in  the  District  of 
Coliunbia.  Acacia  National  is  engaged  in 
the  business  of  issuing  life  insurance 
and  annuities  throughout  the  United 
States,  except  Alaska,  Maine,  New 
Hampshire  and  New  York. 

2.  "The  Acacia  VA  Account  is  a 
separate  account  established  by  Acacia 
National  on  November  30, 1995,  for  the 
purpose  of  funding  certain  individual 
variable  annuity  contracts  ("Acacia 
Contracts").  The  Acacia  VA  Account  is 
registered  as  a  unit  investment  trust 
under  the  1940  Act  (File  No.  811- 
07627),  and  registration  statements  filed 
pursuant  to  the  Securities  Act  of  1933 
("1933  Act")  are  in  effect  with  respect 
to  two  Acacia  Contracts  (File  Nos.  333- 
53732  and  333-03963), 

3.  The  Acacia  VUL  Account  is  a 
separate  account  established  by  Acacia 
National  on  January  31, 1995,  imder 
Virginia  law  for  the  purpose  of  funding 
certain  individual  variable  life 
insurance  policies  ("Acacia  Policies"). 
The  Acacia  VUL  Account  is  registered 
as  a  unit  investment  trust  under  the 
1940  Act  (File  No.  811-8998),  and 
registration  statements  filed  pursuant  to 
the  1933  Act  are  in  effect  wiUi  respect 
to  three  Acacia  Policies  (File  Nos.  33- 
90208,  333-95593  and  333-81057). 

4.  All  assets  of  the  Acacia  Accounts 
are  invested  in  shares  of  portfolios  of 
various  investment  companies 
("Underlying  Portfolios")  each  of  which 
is  registered  under  the  1940  Act,  and  the 
shares  of  each  of  which  are  registered 
pursuant  to  the  1933  Act. 

5.  AVLIC  is  a  stock  life  insurance 
company  organized  imder  the  laws  of 
the  State  of  Nebraska.  AVLIC  is  engaged 
in  the  business  of  issuing  life  insurance 
and  annuities  throughout  the  United 
States,  except  New  York.  AVLIC  is  an 
indirect  majority-owned  subsidiary  of 
Ameritas  Acacia,  the  ultimate  parent  of 
Ameritas  Life  Insurance  Corp. 
("Ameritas  Life").  In  1996,  Ameritas 
Life  entered  into  a  joint  venture  with 
AmerUs  Life  Insurance  Company 
("AmerUs")  forming  AMAL  Corporation 


("AMAL"),  a  holding  company  that 
initially  owned  the  common  stock  of 
AVLIC  and  Ameritas  Investment 
Corporation.  As  of  April  1.  2002.  shares 
of  AMAL  were  also  transferred  to 
Acacia  Life,  Acacia  National  and  Acacia 
Financial  Corp.  ("AFCO"). 

AmerUs  is  a  life  insurance  company 
with  its  principal  place  of  business  in 
Des  Moines.  Iowa.  It  is  a  wholly-owned 
subsidiary  of  AmerUs  Group  Co.  and  is 
not  affiliated  with  Ameritas  Life  other 
than  through  the  joint  ownership  of 
AMAL.  Both  Ameritas  Life  and  AmerUs 
now  guarantee  the  obligations  of  AVLIC 
through  their  agreement  forming  AMAL 
Corporation  ("AMAL"),  a  holding 
company  that  owns  the  common  stock 
of  AVLIC,  and  is  in  turn  a  majority- 
owned  subsidiary  of  Ameritas  Life. 

6.  The  AVLIC  VA  Account  is  a 
separate  accoimt  newly  established  by 
AVLIC  under  Nebraska  law  for  the 
purpose  of  funding  certain  individual 
variable  annuity  contracts  ("AVLIC 
Contracts"  collectively  with  the  Acacia 
Contracts,  "Variable  Contracts").  The 
AVLIC  VA  Account  is  registered  as  a 
unit  investment  trust  under  the  1940 
Act,  and  registration  statements  filed 
under  the  1933  Act  are  in  effect  with 
respect  to  the  AVLIC  Contracts. 

7.  The  AVLIC  VUL  Account  is  a 
separate  account  newly  established  by 
AVLIC  under  Nebraska  law  for  the 
purpose  of  funding  certain  individual 
variable  life  insurance  policies  ("AVLIC 
Policies"  collectively  with  the  Acacia 
Policies,  "Variable  Policies").  The 
AVLIC  VUL  Account  is  registered  as  a 
unit  investment  trust  under  the  1940 
Act,  and  registration  statements  filed 
pursuant  to  the  1933  Act  are  in  effect 
with  respect  to  the  AVLIC  Policies. 

8.  All  assets  of  the  AVLIC  Accounts, 
like  those  of  the  Acacia  Accounts,  will 
be  invested  in  shares  of  the  Underlying 
Portfolios.  There  will  be  no  change  in 
the  investment  advisers,  or  sub-advisers 
to,  assets  of,  or  charges  imposed  by,  the 
Underlying  Portfolios  in  connection 
with,  or  by  virtue  of.  any  of  the 
transactions  described  below.  The 
AVLIC  Contracts  are  identical  to  the 
Acacia  Contracts,  and  the  AVLIC 
Policies  are  identical  to  the  Acacia 
Policies  in  all  material  respects, 
including  current  and  maximum 
permitted  charges.  The  AVLIC  Contracts 
will  be  issued  in  exchange  for  the 
variable  portion  of  the  Acacia  Contracts, 
and  the  AVLIC  Policies  will  be  issued 
in  exchange  for  the  variable  portion  of 
the  Acacia  Policies  as  part  of  the 
assumption  reinsurance  transactions 
described  below. 

9.  TAG  is  an  affiliate  of  Acacia 
National  and  wholly  owmed  by  AFCO, 
a  subsidiary  of  Acacia  Life,  and  serves 


as  the  distributor  of  the  Acacia 
Contracts  and  Policies.  TAG  is 
registered  with  the  Commission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  (the  ""1934  Act') 
and  is  a  member  of  the  National 
Association  of  Securities  Dealers.  Inc. 
(the  "NASD").  TAG  enters  into  selling 
group  agreements  with  affiliated  and 
unaffiliated  broker-dealers.  The  Acacia 
Contracts  and  Policies  are  sold  by 
licensed  insurance    ^ents  who  are 
registered  represen  itives  of  TAG  or 
other  broker-dealei  -  that  are  registered 
under  the  1934  Ac;  and  are  members  of 
the  NASD. 

10.  Applicants  propose  to  implement, 
as  part  of  a  larger  reorganization  plan  to 
consolidate  their  product  lines  and 
corporate  organization,  a  restructuring 
that  would  permit  AVLIC,  through  the 
AVLIC  Accounts,  to  serve  as  the  issuer 
of  the  Variable  Contracts  and  Policies. 
The  restructuring  would  be 
accomplished  through  an  asset  transfer 
agreement,  modified  coinsurance 
agreement  and  assumption  reinsurance 
agreement. 

11.  On  April  1,  2002.  Acacia  National 
entered  into  a  modified  coinsurance 
agreement  (the  "Coinsurance 
Agreement")  with  AVLIC  relating  to  the 
Acacia  Contracts  and  Policies  Under 
that  agreement,  AVLIC  agreed  to  accept, 
and  to  reinsure  and  indemnify,  and 
Acacia  National  agreed  to  "cede"  {i.e.. 
transfer  to)  and  reinsure  with  AVLIC.  all 
of  Acacia's  National's  obligations  with 
respect  to  the  variable  portion  of  the 
Acacia  Contracts  and  the  variable 
portion  of  the  Acacia  Policies,  including 
any  and  all  riders  and  any 
supplementary  contracts  associated 
therewith,  and  any  Acacia  Contracts  or 
Policies  in  the  process  of  1035 
exchanges.  AVLIC  agreed  that  the 
reinsurance  under  the  Coinsurance 
Agreement  would  (a)  be  coinsurance  on 
all  of  the  rights,  obligations  and 
liabilities  of  Acacia  National  under  the 
Acacia  Contracts  and  Policies,  (b)  follow 
the  forms  of  Acacia  National,  and  (c)  be 
in  the  amount  of  the  benefit  provided  by 
the  Acacia  Contracts  and  Policies. 
Coinsurance  involves  reinsurance  of  the 
obligations  of  an  issuer  of  insurance 
contracts  where  both  the  issuer  of  the 
contracts  and  the  reinsurer  remain  fully 
obligated  under  the  contracts,  and  the 
owner  of  the  contract  may  look  to  either 
or  both  for  performance  of  the  issuer's 
obligations  under  those  contracts.  If 
Acacia  Contracts  or  Policies  are 
surrendered  or  terminated  before  the 
effective  date  of  the  Coinsurance 
Agreement  but  are  reinstated  before  the 
effective  date,  those  Contracts  and 
Policies  will  be  covered  under  the 
Coinsurance  Agreement.  For  all  other 
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incidents  occurring  at  any  time.  AVLIC 
is  responsible  for  any  and  all  rights, 
obligations  or  liabilities  under  the 
Acacia  Contracts  and  Policies,  to  the 
extent  not  paid  for  prior  to  the  effective 
date  of  the  Coinsurance  Agreement,  and 
for  the  maintenance  of  any  assets  or 
reserves  in  connection  therewith 
Concurrently  with  the  execution  of  the 
Coinsurance  Agreement,  Acacia 
National  and  AV'LIC  also  entered  into 
and  executed  an  assumption 
reinsurance  agreement  (the 
"Assumption  Agreement")  The 
Assumption  Agreement  is  a  true 
novation  or  substitution  of  one  insurer 
(AVLIC)  for  the  other  (Acacia  National) 
after  which  owners  of  Acacia  Contracts 
or  Policies  which  have  been 
"assumption  reinsured"  could  look  only 
to  AVLIC  (and  no  longer  to  Acacia 
National)  for  performance  of  the 
obligations  under  the  AVLIC  Contracts 
and  Policies. 

12  In  accordance  with  the  Agreement 
of  Merger  and  Plan  of  Reorganization 
("TAG  Merger  Agreement")  with  an 
effective  date  of  .April  1.  2002.  AMAL 
will  transfer  2.97%  of  the  outstanding 
stock  of  AMAL  to  AFCO  In  return. 
AFCO  agrees  to  transfer  all  outstanding 
stock  of  TAG  to  AMAL.  Following  the 
closing  of  the  TAG  Merger  Agreement. 
AMAL  will  continue  to  be  a  directly 
majoritv-owned  subsidiarv  of  Ameritas 
Life. 

13  In  accordance  with  the  .\sset 
Transfer  .Agreement  with  an  effective 
date  of  April  1.  2002.  AVLIC  will 
transfer  7.43%  of  the  outstanding  stock 
of  AMAL  to  Acacia  National.  Follciwing 
the  closing  of  the  Asset  Transfer 
Agreement.  AMAL  will  continue  to  be 

a  directly  majority-owned  subsidiary  of 
.\meritas  Life. 

14.  In  accordance  with  the 
Distribution  Commitment  .Agreement  for 
Variable  Business  ("Distribution 
Agreement")  with  an  effective  date  of 
April  1.  2002.  AVLIC  will  transfer 
3.48%  of  the  outstanding  stock  of 
AMAL  to  Acacia  Life.  Following  the 
closing  of  the  Distribution  .Agreement. 
AMAL  will  continue  to  be  a  directly 
majoritv-owned  subsidiarv  of  Ameritas 
Life. 

Prior  to  all  stock  transfers.  61%  of 
.AMALs  stock  was  owned  by  Ameritas 
Life  and  39%  was  owned  by  AmerUs 
When  all  of  these  transactions  have 
been  completed.  .A.MAL's  stock 
ownership  will  be.  .Ameritas  Life. 
52.53%;  AraerUs,  33.59%;  Acacia  Life. 
3.48%;  Acacia  National,  7.43%;  and 
AFCO.  2.97% 

15.  Acacia  National  and  AVLIC 
entered  into  the  Assumption  Agreement 
with  an  effective  date  of  April  1.  2002. 
Assumption  reinsurance  is  reinsurance 


where  only  the  company  reinsuring  the 
issuing  company  assumes  all  of  the 
obligations  under  the  contracts  or 
policies  reinsured;  the  company  that 
issued  the  contracts  or  policies  would 
no  longer  be  obligated  in  any  way  on 
those  contracts  and  policies  covered  by 
the  assumption  reinsurance.  In  the 
Assumption  Agreement,  Acacia 
National  agreed  to  transfer  to  AVLIC  (by 
way  of  assumption  reinsurance)  all  of  its 
obligations  and  liabilities  under  the 
Acacia  Contracts  and  Policies  and  all  of 
its  rights  thereunder  {eg-,  the  rights  to 
receive  contract  or  policy  charges),  and 
AVLIC  agreed  to  assume  all  of  those 
obligations  (e.g..  the  obligation  to  pay 
surrender  values  and  death  benefits), 
liabilities  and  rights.  AVLIC  will  issue 
an  "a.ssumption  certificate"  approved 
for  use  by  the  appropriate  state 
insurance  regulatory'  authorities,  to  each 
owner  of  an  Acacia  Contract  or  Policy 
(an  "Owner")  to  be  reinsured  by  it.  The 
assumption  certificate  will  inform  the 
Owner  of  AVLK^s  assumption  of  Acacia 
National's  obligations,  liabilities  and 
rights  under  the  Acacia  Contracts  and 
Policies,  that  the  Owner  will  become  a 
contract  or  policy  owner  of  AVLIC  and 
that  there  will  be  no  impact  on  his  or 
her  contract  or  policy  Value  as  a  result 
of  the  Assumption  Agreement.  No  fee  or 
commission  is  payable  by  or  to  Acacia 
National  or  by  or  to  any  other  party  to 
the  Assumption  Agreement. 

16.  The  Assumption  Agreement  is 
also  subject  to  the  satisfaction  of  various 
conditions,  including  the  making  of  all 
required  filings  with  and  obtaining  all 
necessary  approvals  of  applicable  state 
insurance  authorities.  All  of  the 
conditions  precedent  to  the  obligations 
of  AVLIC  and  Acacia  National  pursuant 
to  the  .Assumption  Agreement  are  to  be 
fulfilled  or  satisfied  by  the  closing  date 
of  the  Assumption  Agreement, 
including  the  assignment  or  novation  of 
the  ('oinsurance  Agreement  for  the 
benefit  of  AVLIC.  However,  it  is 
anticipated  that  the  transfer  and 
assumption  will  take  place  in  a  series  of 
transactions,  because  all  required 
clearances  from  state  insurance 
authorities  to  the  assumption 
reinsurance  of  the  Acacia  Contracts  and 
Policies  may  not  have  been  obtained  at 
the  time  of  the  closing  date.  Until  any 
.Acacia  Contracts  or  Policies  that  cannot 
be  assumption  reinsured  on  the  closing 
date  of  the  Assumption  Agreement  can 
be  assumption  reinsured,  they  will 
continue  to  be  governed  by  the 
Coinsurance  Agreement,  under  which 
AVLIC  will  perform  all  functions 
necessary  for  the  proper  administration 
of  the  Acacia  Contracts  and  Policies,  but 


Acacia  National  will  remain  obligated 
under  those  Contracts  and  Policies. 

17.  The  assumption  reinsurance  of  the 
Acacia  Contracts  and  Policies  is  subject 
to.  among  other  things,  the  parties 
having  obtained  from  the  Commission 
any  order  necessan,-  to  permit  the 
transactions;  and  having  effective 
registration  statements  under  the  1933 
Act  relating  to  the  AVLIC  Contracts  and 
Policies  that  are  to  be  issued  in 
exchange  for  the  Acacia  Contracts  and 
Policies.  Consequently.  Applicants 
expect  the  assumption  reinsurance  of 
the  Acacia  Contracts  and  Policies  to  take 
place  at  dates  subsequent  to  the  closing 
date  of  the  Assumption  Agreement. 
When  all  conditions  to  the  closing  of  the 
agreement  as  it  relates  to  the  Acacia 
Contracts  and  Policies  have  been 
satisfied,  assets  of  the  Acacia  Accounts 
equal  to  the  contract  liabilities 
attributable  to  the  fixed  and  variable 
portions  of  the  Acacia  Contracts  and 
Policies  being  assumption  reinsured 
will  be  transferred  to  AVLIC.  Because 
many  states  require  that  Owners  be 
given  the  opportunity  to  voice  their 
opinion  on  the  assumption  of  their 
contracts  or  policies  ("opt  in"  and  "opt 
out"  rights).  Applicants  expect  AVLIC 
to  initially  assumption  reinsure  Acacia 
Contracts  and  Policies  in  approximately 
four  states,  and  thereafter  to  reinsure 
Acacia  Contracts  and  Policies  in  the 
remaining  jurisdictions  upon  obtaining 
the  necessary  state  authority  or 
approvals.  Subsequent  assumption 
reinsurance  with  respect  to  the  Acacia 
Contracts  and  Policies  will  take  place  in 
a  series  of  transactions  as  state  authority 
or  approvals  are  obtained  and  required 
notifications  have  been  made  to 
Owners. 

18.  Upon  the'assumption  reinsurance 
of  an  Acacia  Contract  or  Policy,  AVLIC 
will  issue  an  assumption  certificate  to 
the  Owner.  The  assumption  certificate 
will  inform  the  Owner  of  the 
assumption  by  AVLIC  of  all  of  Acacia 
National's  liabilities  under  the  Acacia 
Contracts  and  Policies.  In  addition, 
because  the  charges  against  assets  of  the 
AVLIC  Accounts  (sometimes  referred  to 
herein  as  the  "Reinsuring  Accounts") 
under  AVLIC  Contracts  and  Policies  are 
identical  to  the  charges  against  assets  of 
the  Acacia  Accounts  under  the 
corresponding  Acacia  Contracts  and 
Policies,  the  assumption  certificate  will 
also  inform  the  Owner  that  there  will  be 
no  impact  on  the  Owner's  contract  or 
policy  value  because  of  the  assumption 
reinsurance  transactions  contemplated 
in  the  Assumption  Agreement.  After 
receipt  of  an  assumption  certificate,  an 
Owner  will  deal  directly  with  AVLIC, 
and  any  further  premiums  the  Owner 
wishes  to  apply  to  an  Acacia  Contract  or 
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Policy  vdll  be  forwarded  directly  to 
AVLIC  for  allocation  to  the  appropriate 
AVLIC  Account. 

19.  The  terms  of  the  AVLIC  Contracts 
or  Policies  are  the  same  as  those  of  the 
Acacia  Contracts  and  Policies,  but  for 
the  issuer  of  the  respective  Contracts  or 
Policies.  The  assumption  reinsurance  of 
the  Acacia  Contracts  and  Policies  will 
not  change  the  number  of  accximulation 
or  annuity  units  credited  under  the 
Variable  Contracts  or  Policies  or  the 
value  of  such  units,  which  will  continue 
to  be  affected  only  by  the  investment 
performance  of  the  Underlying 
Portfolios.  Further,  because  shares  of  the 
Underlying  Portfolios  held  by  the 
Acacia  Accounts  will  be  transferred  to 
the  Reinsiu-ing  Accounts  on  the  date  a 
reinsiu-ance  transaction  is  effected,  and 
because  both  the  Acacia  Accounts  and 
the  Reinsuring  Accounts  are 
administered  at  the  same  location  using 
the  processing  system,  there  will  be  no 
interruption  of  investment  performance. 
No  charges  or  expenses  will  be  incurred 
by  the  Acacia  Accounts,  the  Reinsuring 
Accounts  or  the  Underlying  Portfolios 
in  connection  with  the  transfer  of  shares 
of  the  Underlying  Portfolios  because  the 
transfer  will  be  made  by  book  entry  on 
the  shareholder  records  of  the 
Underlying  Portfolios.  There  will  be  no 
change  in  the  values  of  any  amounts 
allocated  to  fixed  account  funding 
options  under  the  Acacia  Contracts  or 
Policies,  and  no  charges  to  those 
accounts  will  be  made  as  a  result  of  the 
assumption  reinsxirance  transactions. 
Any  costs  of  the  transactions  will  be 
bom  by  ALVIC.  Accordingly,  contract 
values  under  AVLIC  Contracts  and 
Policies  will  be  the  same  as  they  would 
have  been  under  the  Acacia  Contracts 
and  Policies  had  the  assumption 
reinsurance  transaction  not  occurred. 
The  AVLIC  Contracts  and  Policies  will 
be  sold  through  the  same  principal 
undervmter  (TAG)  after  the  assumption 
reinsurance  transactions.  There  will  be 
no  tax  consequences,  adverse  or 
otherwise,  to  Owners  as  a  result  of  the 
assumption  reinsurance  of  their  Acacia 
Contracts  or  Policies.  Finally,  the  fixed 
guarantee  obligations  that  are  not 
allocated  to  the  AVLIC  Accoimts  (e.g., 
minimiun  death  benefit  and  fixed 
account  accumulations)  will  be 
supported  by  the  general  account  assets 
of  AVLIC  and  by  guarantees  of  AVLIC's 
obligations  by  two  of  its  parents, 
Ameritas  Life  and  AmerUs.  These  fixed 
obligations  are  thus  supported  by  far 
greater  assets  than  those  of  Acacia 
National. 

20.  Applicants  anticipate  that  one  or 
more  jurisdictions  may  require  that 
Owners  of  Acacia  Contracts  or  Policies 

assumption  reinsured  by  AVUC  be 


afforded  the  right  to  "opt  out"  of  or  "opt 
in"  to  the  assumption  reinsurance  of 
their  Contracts  or  Policies.  Thus,  a  state 
may  require  that  an  Owner  be  permitted 
to  object  to  the  assumption  reinsurance 
of  his  or  her  Acacia  Contract  or  Policy 
within  a  specified  number  of  days  after 
the  Owner  receives  notice  by  means  of 
a  negative  consent  ("opt  out")  or 
affirmative  consent  ("opt  in")  to  the 
assumption  reinsurance  transaction.  If, 
under  such  an  opt  out  provision,  timely 
objection  from  the  Owner  were  received 
by  the  reinsuring  company,  the  Acacia 
Contract  or  Policy  would  be  not  be 
assumption  reinsured,  and  the  Owner 
would  continue  to  deal  directly  with 
Acacia  National  as  to  all  aspects  of  his 
or  her  Acacia  Contract  or  Policy. 
However,  the  Acacia  Contract  or  Policy 
would  continue  to  be  coinsured  by 
AVLIC  and  AVLIC  would  perform  all 
administrative  services  with  respect  to 
the  Acacia  Contract  or  Policy  pursuant 
to  the  Coinsurance  Agreement.  The 
assumption  reinsurance  transaction  and 
related  requests  to  Owners  for  consents 
in  connection  with  opt  in  or  opt  our 
rights  will  comply  in  all  respects  with 
applicable  state  insurance  laws. 

21.  Acceptance  of  an  opt  out  right 
after  the  assumption  reinsurance 
transaction  has  occurred  will  result  in 
the  Owner  being  restored  to  the  same 
position  he  or  she  would  have  had  if  the 
transaction  had  not  taken  place.  The 
number  of  accumulation  units  or 
annuity  units  credited  under  a  Variable 
Contract  or  Policy  will  remain 
unchanged,  and  the  value  of  such  units 
will  be  identical  to  what  it  would  have 
been  had  the  reinsurance  transaction 
not  occurred.  In  addition,  there  will  be 
no  tax  consequences  to  the  Owner 
resulting  from  the  election  of  the  opt  out 
right. 

22.  AVLIC  may  continue  to  afford 
Owners  who  have  previously  opted  out 
of  (or  have  not  opted  in  to)  the 
assumption  reinsurance  of  their  Acacia 
Contracts  or  Policies  a  second 
opportunity  to  have  their  contract  or 
policy  assumed  by  AVLIC  by  issuing  to 
them  a  second  assumption  certificate 
which  would  include  any  state- 
mandated  opt  out  (or  opt  in)  provision. 
Owners  opting  out  (or  opting  in  to)  the 
reinsurance  of  their  Acacia  Contracts  or 
Policies  at  this  time  would  thereafter 
remain  with  Acacia  National  and  have 
their  contract  or  policy  values  based  on 
the  applicable  Acacia  Account.  Because 
Applicants  anticipate  that  only  a  few 
Owners  will  remain  with  Acacia 
National,  Acacia  National  may  seek  at  a 
future  date  to  deregister  the  Acacia 
Accounts  pursuant  to  Section  8(f)  of  the 
1940  Act  or  to  take  such  other  steps  as 
it  deems  appropriate  to  reduce  the 


number  of  Acacia  Contracts  and  Policies 
outstanding  or  the  administrative 
burdens  presented  b\  such  contracts 
and  policies. 

23.  On  or  about  September  25.  2002. 
AVLIC  sent  assumption  certificates  to 
Owners  in  those  states  where  the 
assumption  has  received  state  insurance 
regulatory'  approval.  Concurrent  with 
this  mailing.  ALVIC  sent,  under  separate 
cover  letter,  the  applicable  ALVIC 
prospectus  to  each  Owner.  The  majority 
of  these  states  allow  for  the  assumption 
reinsurance  to  be  become  effective 
either:  (a)  Immediately  upon  mailing  of 
this  notice;  or  (b)  upon  the  passage  of 
time  (an>'where  from  10  to  30  days)  after 
the  mailing  of  the  certificate,  assuming 
the  Owners  fail  to  send  an  "opt  out  ' 
notice  during  this  time  period.  The  "opt 
out"  rights  were  explained  in  the 
written  materials  sent  to  each  Owner 
with  the  AVLIC  prospectuses.  For 
Owners  in  such  states,  the  assumption 
certificate  and  cover  letter  stated  that 
Acacia  National  and  AVLIC  will 
assumption  reinsure  this  portion  of  the 
Acacia  Policies  effective  .November  1, 
subject  to  receiving  an  order  from  the 
Commission  granting  the  application. 
(Any  mention  of  receiving  an  order  in 
this  or  other  communications  stated  or 
will  state  that  there  can  be  no  assurance 
of  the  order  being  issued.) 

Another  category  of  Owners  receiving 
the  mailings  made  on  or  about 
September  25th,  including  the  current 
prospectus,  were  those  in  states  that 
require  affirmative  election  from 
Owners  to  "opt  in"  to  the  assumption 
reinsurance  transaction.  Materials 
provided  to  those  individuals  explained 
that  the  reinsurance  will  become 
effective  only:  (a)  After  receiving  an 
order  from  the  Commission  granting  the 
application;  (b)  after  receiving  an 
affirmative  ballot  from  the  Owner 
electing  to  participate  in  the  assumption 
transaction;  and  (c)  in  any  case,  not 
before  November  1.  2002. 

Finallv.  Owners  in  states  that  had  not 
approved  the  assumption  reinsurance 
transaction  by  September  25  will  be 
mailed  assumption  certificates,  current 
prospectuses,  and  other  appropriate 
materials  as  their  states  approve  the 
transaction.  Owners  in  such  states  will 
in  all  instances  receive  these  materials 
at  least  30  days  (assuming  reasonable 
mail  delivery)  prior  to  the  assumption 
becoming  effective,  and  always  subject 
to  the  state  opt-in  or  opt-out 
requirements  and  Applicants  having 
received  the  order  requested  in  their 
application  with  the  Commission. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(1)  of  the  1940  Act,  in 
pertinent  part,  prohibits  any  affiliated 
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person  or  promoter  of  or  principal 
underwriter  for  a  registered  investment 
company,  or  any  affiliated  person  of 
such  an  affiliated  person,  promoter  or 
principal  underwriter,  acting  as 
principal  from  knowingly  selling  tu  or 
purchasing  from  such  registered 
company  any  security  or  other  property 
with  exceptions  not  relevant  to  the 
transactions  described  in  the 
application. 

2.  Section  2(a)(3)  of  the  Act  defines 
"affiliated  person"  of  another  person  in 
pertinent  part  as  (a)  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote.  5  per 
centum  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(b)  any  person  5  per  centum  or  more  of 
whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  power  to  vote,  by  the  other 
person;  (c)  any  person  directly  or 
indirectlv  controlling,  controlled  by.  or 
under  common  control  with,  such  other 
person;  or  (d)  if  such  other  person  is  an 
investment  company,  any  investment 
adviser  thereof  or  any  member  of  an 
advisory  board  thereof 

3.  Applicants  state  that  the 
prohibitions  of  section  17(a)  would 
apply  to  the  Acacia  Accounts'  sale  of 
shares  of  the  Underlying  Portfolios  to 
AVLIC  in  connection  with  the 
assumption  reinsurance  of  the  Acacia 
Contracts  and  Policies  if  the  Acacia 
Accounts  were  deemed  to  have  been  at 
that  time  under  common  control  with 
the  Reinsuring  Accounts  and.  therefore. 
an  affiliated  person  of  registered 
investment  companies.  Similarly, 
section  17(a)  would  prohibit  the 
Reinsuring  Accounts'  purchase  of  shares 
of  the  Underlying  Portfolios  from  the 
Acacia  Accounts  if  the  Reinsuring 
Accounts  were  deemed  to  have  been 
affiliated  persons  of  the  Acacia 
Accounts,  also  registered  investment 
companies.  Moreover,  section  17(a) 
applies  to  the  Reinsuring  ,\ccount>.' 
purt:hases  of  shares  of  the  Linderlving 
Portfolios  because  of  AV'LIC's  affiliation 
with  TAG.  which  will  continue  to  act  as 
principal  underwriter  for  the  .Acacia 
Accounts. 

4.  Section  17(b)  of  the  1940  Act 
provides  that,  notwithstanding  section 
17(a).  a  person  may  file  with  the 
Commission  an  application  for  an  order 
exempting  a  proposed  transaction  of  the 
applicant  from  one  or  more  of  the 
prohibitions  of  section  17(a)  The 
Commission  shall  grant  such 
application  if  evidence  establishes  that; 
(a)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 


concerned:  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  in  reports  filed  under  the 
Act;  and  (c)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

5.  Applicants  seek  an  order  of  the 
Commission  under  section  17(b)  of  the 
1940  Act  granting  an  exemption  from 
the  prohibitions  of  section  17(a)  to  the 
extent  necessary  to  permit  the  transfer 
of  shares  of  the  Underlying  Portfolios 
from  the  Acacia  Accounts  to  the 
Reinsuring  Accounts  in  connection  with 
the  assumption  reinsurance  of  the 
Acacia  Contracts  and  Policies. 
Applicants  submit  that  the  proposed 
transfer  of  shares  meets  the  standards 
for  relief  imposed  bv  section  17(b)  of  the 
Act 

fi.  Applicants  submit  that  the  terms  of 
the  proposed  arrangement  are  fair  and 
reasonable  and  do  not  involve 
overreaching.  The  proposed 
arrangement  is  not  susceptible  to  the 
kinds  of  serious  harms  that  could  result 
from  a  violation  (jf  section  17(a). 
Applicants  state  that  there  is  no 
possibility  of  any  overreaching  or 
disadvantageous  pricing  because  the 
i5nly  consideration  to  be  received  by  the 
.Acacia  Accounts  and  to  be  paid  by  the 
Reinsuring  Accounts  is  the  Reinsuring 
Accounts'  assumption  of  the  obligations 
and  liabilities  held  in  the  Acacia 
Accounts  with  respect  to  the  Acacia 
Contracts  and  Policies  being  assumption 
reinsured.  The  value  of  the  shares  of  the 
Underlying  Portfolios  to  be  transferred 
will  equal  the  amount  of  the  liabilities 
assumed,  and  that  value  will  be 
computed  in  accordance  with 
provisions  of  the  1940  Act  and  the  rules 
thereunder. 

7  .Applicants  also  submit  that  the 
terms  of  the  transactions  will  be 
consistent  with  the  investment 
objectives  and  policies  of  the  Acacia 
Accounts  and  Reinsuring  Accounts 
because  the  objectives  and  policies  of 
the  Acacia  Accounts  and  Reinsuring 
Accounts  are  to  invest  exclusively  in 
shares  of  the  Underlying  Portfolios. 

8.  Finally.  Applicants  submit  that  the 
proposed  transactions  are  consistent 
with  the  general  purposes  of  the  1940 
Act  because  the  interests  of  the  Owners 
are  not  adversely  affected  by  the 
assumption  reinsurance  of  their  Acacia 
Contracts  or  Policies.  As  noted,  the 
terms  of  the  \'ariable  Contracts  and 
Policies  remain  unchanged,  and  the 
value  of  the  Variable  Contracts  and 
Policies  are  unaffected  by  the 
transactions.  AVLIC  has  been  providing 
administrative  services  for  the  Acacia 
C'ontracts  and  Policies,  so  services 


provided  will  remain  the  same.  Further, 
the  proposed  assumption  reinsurance  of 
the  Acacia  Contracts  and  Policies 
affords  Owners  the  opportunity  to  have 
their  contracts  and  policies  remain  with 
a  company  that  is  part  of  the  Ameritas 
Acacia  group  and  that  is  committed  to 
the  issuance  of  variable  annuities  and 
other  variable  products. 

9.  Section  17(d)  of  the  1940  Act.  in 
pertinent  part,  prohibits  any  affiliated 
person  of  or  principal  underwriter  for  a 
registered  investment  company,  or  any 
affiliated  person  of  such  an  affiliated 
person  or  principal  underwriter,  acting 
as  principal  from  effecting  any 
transaction  in  which  such  registered 
company  is  a  joint  or  joint  and  several 
participant  with  such  person,  principal 
underwriter  or  affiliated  person  in 
contravention  of  rules  and  regulations 
adopted  by  the  Commission  if  the 
participation  of  the  registered  company 
is  on  a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants. 

10.  Rule  17d-l  under  the  Act 
provides,  in  pertinent  part,  that  no 
affiliated  person  of  or  principal 
underwriter  for  any  registered 
investment  company  and  no  affiliated 
person  of  such  a  person  or  principal 
underwriter,  acting  as  principal,  shall 
participate  in.  or  effect  any  transaction 
in  connection  with,  any  "joint 
enterprise  or  other  joint  arrangement  or 
profit-sharing  plan  "  in  which  such 
registered  company  is  a  participant 
unless  an  application  with  regard 
thereto  has  been  granted  by  order  of  the 
Commission.  Rule  17d-l(c)  defines 

"joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  "  as 
any  arrangement  or  any  practice  or 
understanding  concerning  an  enterprise 
or  undertaking  whereby  a  registered 
investment  company  and  any  affiliated 
person  of  or  a  principal  underwriter  for 
such  registered  investment  company,  or 
any  affiliated  person  of  such  a  person  or 
principal  underwriter,  have  a  joint  or  a 
joint  and  several  participation,  or  a 
share  in  the  profits  of  such  enterprise  or 
undertaking. 

11.  Applicants  state  that  it  is  possible 
that  the  assumption  reinsurance 
arrangements  could  be  deemed  to  be 
subject  to  Rule  17d-l.  Accordingly, 
Applicants  request  an  order  pursuant  to 
Rule  17d-l  to  permit,  to  the  extent 
necessary,  the  proposed  assumption 
reinsurcince  arrangements.  Rule  17d-l 
provides  that  in  passing  upon  an 
application  filed  pursuant  to  the  rule, 
the  Commission  will  consider  "whether 
the  participation  of  such  registered  or 
controlled  company  in  such  joint 
enterprise,  joint  arrangement  or  profit- 
sharing  plan  on  the  basis  proposed  is 
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consistent  with  the  provisions,  policies 
and  purposes  of  the  Act  and  the  extent 
to  which  such  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants." 

12.  Applicants  assert  that  if  the  relief 
from  the  provisions  of  Sections  17(a) 
and  11  requested  herein  is  granted,  the 
proposed  assumption  reinsurance 
agreement  will  not  otherwise  be 
inconsistent  with  any  provision,  policy 
or  purpose  of  the  1940  Act.  As  noted, 
the  principal  effect  of  the  reinsurance 
transactions  will  be  to  substitute  a  new 
insurance  company  responsible  for  the 
performance  of  the  obligations  of  the 
Acacia  Contracts  and  Policies. 
Applicants  state  that  although  the 
participation  of  each  registered 
investment  company  in  the  reinsurance 
arrangement  is  different  fitjm  that  of  the 
other  participants,  such  difference  is 
attributable  to  the  separate  and  distinct 
interests  of  each  party  to  the  transaction. 
Applicants  maintain  that  because  the 
assumption  reinsurance  agreement  is 
fair  to  Owmers  and  will  not  affect  the 
underlying  investments  on  which  the 
performance  of  their  Variable  Contracts 
or  Policies  depends,  the  requested  relief 
should  be  granted. 

13.  Section  11(a)  of  the  1940  Act 
makes  it  unlawful  for  a  registered  open- 
end  investment  company,  or  its 
principal  underwriter,  to  offer  securities 
of  an  open-end  investment  company  in 
exchange  for  other  securities  of  the  same 
or  another  open-end  investment 
company  unless  the  exchange  either  is 
based  on  the  respective  net  asset  values 
of  the  securities  or  the  terms  of  the  offer 
have  received  prior  approval  of  the 
Conmiission.  Section  11(c)  of  the  Act 
provides  that  in  the  case  of  a  unit 
investment  trust  the  prohibition  of 
Section  11(a)  is  applicable  regardless  of 
the  basis  of  exchange. 

14.  Rule  lla-2  imder  the  1940  Act 
permits  an  offer  by  a  registered  variable 
aimuity  separate  accoimt  or  any 
principal  underwriter  for  such  an 
account  to  the  holder  of  a  security  of 
any  other  registered  variable  annuity 
separate  account  having  an  insurance 
company  depositor  or  sponsor  that  is  an 
affiliate  of  the  offering  account's 
depositor  or  sponsor  to  exchange  his  or 
her  security  for  a  security  of  the  offering 
account  when  both  contracts  are  subject 
to  a  deferred  sales  load  if:  (a)  The 
exchange  is  made  at  the  relative  net 
asset  values  of  the  seciuities  to  be 
exchanged,  with  exceptions  not  here 
applicable;  (b)  the  deferred  sales  load 
imposed  on  the  acquired  security  is 
calculated  as  if  the  holder  of  such 
security  had  been  the  holder  thereof 
from  the  date  on  which  he  or  she 
became  the  holder  of  the  exchanged 


security  and  purchase  payments  made 
for  the  exchanged  security  had  been 
made  for  the  acquired  security  on  the 
dates  on  which  they  were  made  for  the 
exchanged  security;  and  (c)  the  deferred 
sales  load  imposed  on  the  acquired 
security  does  not  exceed  nine  percent  of 
the  sum  of  the  purchase  payments  made 
for  the  acquired  security  and  the 
exchanged  seciu"ity. 

15.  Tne  assumption  reinsurance  of  the 
Acacia  Contracts  and  Policies  by  AVLIC 
will  involve  the  issuance  of  AVLIC 
Contracts  and  Policies  in  exchange  for 
the  Acacia  Contracts  and  Policies. 
Applicants  believe  that  in  most  states 
this  may  be  done  without  the  consent  of 
Owners.  However,  certain  states  may 
require  that  Owners  resident  in  that 
state  be  given  the  right  to  object  to  the 
exchange  by  requiring  that  they  be 
afforded  the  right  to  opt  out  of  (or  not 
opt  in  to)  the  reinsurance  of  their  Acacia 
Contracts  or  Policies.  Where  such  right 
is  provided,  an  offer  of  exchange  may  be 
deemed  to  exist  to  which  the  provisions 
of  Sections  11(a)  and  (c)  may  apply. 

16.  Applicants  assert  that  any  offers  of 
exchange  involved  in  the  assumption 
reinsurance  of  the  Acacia  Contracts  will 
satisfy  all  of  the  conditions  of  Rule  11a- 
2  and  will  be  permitted  by  that  rule. 
Accordingly,  no  Section  11  relief  is 
requested  in  coimection  with  that  aspect 
of  the  reinsurance  transactions. 
However,  Applicants  state  that  there  is 
uncertainty  that  the  relief  in  Rule  11a- 
2(b)(2)  would  extend  to  an  offer  of 
exchange  of  variable  life  insurance 
contracts.  Accordingly,  Applicants 
request  approval,  to  the  extent 
necessary,  of  any  exchange  offers  that 
may  be  deemed  to  be  entailed  in  the 
assumption  reinsurance  of  the  Acacia 
Policies. 

17.  Applicants  assert  that  any  offers  of 
exchange  involved  in  the  assumption 
reinsurance  of  the  Acacia  Policies 
would  satisfy  all  of  the  conditions  of 
Rule  lla-2  because  they  will  be  made 
at  the  relative  net  asset  values  of  the 
securities  to  be  exchanged;  any  deferred 
sales  load  imposed  on  the  AVLIC 
Policies  will  be  calculated  as  if  the 
Owner  had  been  the  holder  thereof  from 
the  date  on  which  he  or  she  became  the 
holder  of  the  Acacia  Policy,  and 
purchase  payments  applied  to  the 
Acacia  Policy  had  been  made  for  the 
AVLIC  Pohcy  on  the  dates  on  which 
they  were  applied  to  the  Acacia  Policy; 
and  the  deferred  sales  load  imposed 
under  the  AVLIC  Policy  will  not  exceed 
nine  percent  of  the  sum  of  the  purchase 
payments  made  for  the  Acacia  and 
AVLIC  PoUcies. 

18.  Applicants  request  an  order 
pursuant  to  Section  11(a)  under  the 
1940  Act  to  the  extent  necessary  to 


permit  the  offers  of  exchange  that  may 
be  deemed  to  be  involved  in  the 
assumption  reinsurance  of  the  Acacia 
Policies.  Applicants  assert  that,  because 
no  new  sales  or  other  charges  will  be 
assessed  in  connection  with  the 
assumption  reinsurance  of  the  Acacia 
Policies  by  AVLIC,  the  principal  abuse 
at  which  Section  11(a)  is  directed  will 
not  be  present.  Section  11(c)  of  the  1940 
Act  requires  Commission  approval, 
irrespective  of  the  ba  .s  of  exchange, 
where  a  unit  investment  trust  security  is 
exchanged  for  another  investment 
company  security.  The  requirement  of 
approval  of  such  exchanges  appears  to 
have  been  designed  to  avoid  possible 
unfairness  latent  in  such  exchanges, 
even  if  they  are  made  at  net  asset  value. 
19.  Applicants  submit  that  the  terms 
of  any  offers  of  exchange  involved  in  the 
proposed  assumption  reinsurance  of  the 
Acacia  Policies  by  AVLIC  are  fair  and 
should  be  approved  by  the  Commission. 
As  previously  stated,  no  new  sales  or 
other  charges  will  be  assessed  at  the 
time  of  or  as  a  result  of  the  assumption 
reinsurance  of  the  Acacia  Policies,  and 
no  provisions  of  the  Variable  Policies 
will  be  changed  at  the  time  of.  or  as  a 
result  of  assumption  reinsurance  of  the 
Policies.  Owners  will  have  the  same 
opportunity  as  they  currently  have  to 
invest  in  the  same  Underlying 
Portfolios,  and  the  number  and  value  of 
the  accumulation  and  annuity  units 
credited  under  an  AVLIC  Policy  at  the 
time  an  Acacia  Policy  is  assumption 
reinsured  will  be  the  same  as  they 
would  have  been  if  the  assumption 
reinsurance  transaction  had  not  taken 
place.  If  an  Owner  should  elect  to  opt 
out  of  the  assumption  reinsurance  of  his 
or  her  Acacia  Policy  after  the 
transaction  has  occurred,  the  number 
and  value  of  the  accumulation  units  and 
annuity  units  credited  under  his  or  her 
Acacia  Policy  upon  its  reissue  will  be 
the  same  as  if  the  reinsurance  had  not 
taken  place.  As  noted,  neither  the 
reinsurance  of  the  Acacia  Policies  nor 
the  election  to  opt  out  of  (or  not  opt  in 
to)  the  reinsurance  transaction  will  have 
any  adverse  tax  consequences  to 
Owners.  Finally,  any  exchange  of 
variable  life  policies  will  be  made  at  the 
relative  net  asset  values  of  the  securities 
to  be  exchanged  and  any  deferred  sales 
loads  imposed  under  the  AVLIC  Policies 
will  comply  with  the  provisions  of  Rub 
lla-2(d)  under  the  1940  Act. 

20.  Applicants  state  that,  in  effect,  the 
only  material  change  resulting  from  the 
reinsurance  of  the  Acacia  Policies  is  a 
change  in  the  insurance  company 
directly  responsible  to  Owners  for  the 
performance  of  Variable  Policy 
obligations,  for  under  the  Coinsurance 
Agreement  described  above,  A\'LIC  will 
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not  only  perform  all  administrative 
services  with  respect  to  the  Acacia 
Policies  not  assumption  reinsured  but  it 
will  bear  anv  gain  or  loss  that  .-Xcacia 
National  would  otherwist'  incur  with 
respect  to  such  Acacia  Policies. 
Applicants  state  that  AVLIC  has 
substantial  assets,  and  capital  and 
surplus  to  assure  the  pt^rformance  of  its 
respective  obligations  uniier  tht" 
Variable  Policies.  Further.  Owners  will 
receive  current  prospectuses  for  the 
AVLIC  Policies  and  will  have  suffi(  ient 
information  on  which  to  base  any  opt- 
in  or  opt-out  decision. 

Conclusion 

For  the  reasons  stated  herein. 
Applicants  submit  that  the  terms  of  the 
proposed  transaction  meet  all  of  the 
requirements  of  Sections  17|b)  anrl  ll(.i) 
of  the  1940  Act.  and  of  Rule  17d-l 
thereunder  and  that  an  order  should, 
therefore,  be  granted. 

For  thf  C-ominission,  by  the  Divt.sion  of 
Investment  Management,  under  delegated 
authority 
|.  Lynn  Taylor, 
Assistant  Secretary: 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
To  Reinstate  and  Extend  a  Pilot  Rule 
Interpretation  Relating  to  Trading  of 
Nasdaq/NM  Securities  in  Subpenny 
Increments 

()<  tobt-r  J    JOOJ. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  AiA  of  19.34 
("Act"),'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on  October 
1,  2002.  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
(>)mmission  ("Commission")  the 
proposed  rule  change  a>  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange 
The  Exchange  filed  the  proposal 
pursuant  to  st-ctioii  19(b)(3)(A)  of  the 
Act,'  and  Rule  19b-4(f)(6)  ■*  thereunder, 
which  renders  the  proposal  effective 


upon  filing  with  the  Commission.  The 
C^ommission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  reinstate 
and  extend  through  January  31,  2003. 
the  pilot  rule  interpretation  relating  to 
the  trading  of  Nasdaq/NM  securities  in 
subpennv  increments.  The  pilot  expired 
on  September  30.  2002.  The  CHX  does 
not  propose  to  make  any  substantive  or 
tvpographical  changes  to  the  pilot:  the 
onlv  change  is  a  reinstatement  and 
extension  of  the  pilot's  expiration  date 
through  January  31.  2003.  The  text  of 
the  proposal  is  available  at  the 
Commission  and  at  the  CHX. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
("HX  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  tiiscussed  anv  comments  it  received 
regarding  the  proposal.  The  text  of  these 
stdrtenients  mav  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A.  H  .ind  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A  Self-Reguhitury  Organization 's 
Statemfnt  of  the  Purpose  of.  and 
Stdtutnn'  Basis  for.  tlw  Proposed  Rule 

(ilhingf 

1    Purpose 

( )n  .\|)ril  t).  200 1 .  the  Commission 
.ip[)rw\tHl.  oil  ,i  pilot  basis  through  luly 
9.  2001.  a  pilot  rule  interpretation  (C^HX 
Article  XXX.  Rule  2.  Interpretation  and 
Policy  ,06  "Trading  in  Nasdaq/N'M 
Securities  in  Subpenn\  Increments")  ' 
that  requires  a  CHX  specialist  (including 
a  market  maker  who  holds  customer 
limit  orders)  to  better  the  price  of  a 
(  ustomer  limit  order  in  his  book  which 
is  priced  at  tht?  national  best  bid  or  offer 
("NBBO")  by  at  least  one  penny  if  the 
specialist  determines  to  trade  with  an 
incoming  market  or  marketable  limit 
order  The  pilot  was  extended  on  three 
occasions  and  expired  im  September  30. 
2002.'"  The  CHX  now  proposes  to 


reinstate  and  extend  the  pilot  through 
January  31,  2003.  The  CHX  proposes  no 
other  changes  to  the  pilot,  other  than 
reinstating  and  extending  it  through 
January  31.  2003. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b). ~  In  particular,  the  CHX 
believes  the  proposal  is  consistent  with 
Section  6(b)(5)  of  the  Act «  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to,  and  to  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulaton'  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
anv  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest: 

(ii)  impose  any  significant  burden  on 
competition:  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
mav  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Acf*  and  Rule  19b-4(f](6)  thereunder. '« 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessar\'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 


15  1    S.C.  78s(b)(l). 
M7CFR  240  19t>-» 
M5  i:  SC.  78s(bl(3)(A) 
«  K  CFR  J40  19t)-»(n(6)  The(.tmimiss.ijii 
waived  the  5-dav  pre-filinj!  notice  requirement 


>. Sep  Securities  Exchange  Act  Release  No  44U>4 
I.April  fi.  20011.  66  FR  19263  (April  13.  2001)(SR- 
(>1X-2(X)I-<17). 

"See  Securities  hxc  haiige  .•\ct  Release  No.  44535 
Oulv  10.  20011.  hti  FR  37251  (lulv  17.  20011  (SR- 
(:HX-200]-15).  Set.urities  Exthang.'  Act  Knlease 
No  45062  (November  15.  20011.  bh  FK  5H768 
(November  23.  20011  (,SK-<:HX-2001-21|. 
.Securities  Exchange  Act  Release  .No.  45386 


(Kebruan  I.  2002).  h7  FR  60ti2  (Ft-bruarv  8.  2002) 
ISR-(:HX-2002-02I.  S«  uriti(!s  E\(  haiiHi-  Art 
Release  No   45755  (April  15.  2002)  ti7  FR  14607 
(April  22,  20021  |.SR-(;HX-2002-10). 

■  15  11..S.C.  78f[b). 

"15L1.S.C.  78f(b)(5| 

"ISU.S.C.  78s|b)(.l)(A) 

"'17CFR240.19t)-J(f)(Bl 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  both  the  5-day 
notice  and  the  30-day  operative  delay. 
The  Commission  believes  waiving  the  5- 
day  notice  and  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  pilot  to  be  reinstated  and  to 
continue  imintemipted  through  January 
31,  2003,  and  allow  the  Commission  to 
further  study  the  trading  of  Nasdaq/NM 
securities  in  subpenny  increments.  For 
these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission. '* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  wnritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  file  niunber 
SR-CHX-2002-32  and  should  be 
submitted  by  October  31,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  02-25744  Filed  10-9-02;  8:45  am] 
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of  HIing  and  Immediate  Effectiveness 
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National  Association  of  Securities 
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LImK  Order  Protection  of  Securities 
Priced  In  Decimals 

October  2.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  26,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6)''  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  through 
January  31,  2003,  the  current  pilot  price- 
improvement  standards  for  decimalized 
securities  contained  in  NASD 
Interpretative  Material  2110-2— Trading 
Ahead  of  Customer  Limit  Order 
("Manning  Interpretation"  or 
"Interpretation").  Without  such  an 
extension  these  standards  would 
terminate  on  September  30,  2002. 
Nasdaq  does  not  propose  to  make  any 
substantive  changes  to  the  pilot;  the 
only  change  is  an  extension  of  the 
pilot's  expiration  date  through  January 
31,  2003.  Nasdaq  requests  that  the 
Commission  waive  both  the  5-day 
notice  and  30-day  operative 
requirements  contained  in  Rule  19b- 
4(f)(6)(iii)  5  of  the  Act.  If  such  waivers 
are  granted  by  the  Commission,  Nasdaq 
will  implement  this  rule  change 
immediately. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below . 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator)      rganization's 
Statement  of  the      rpose  of.  and 
Statutory  Basis  j\  r.  the  Proposed  Rule 
Change 

1 .  Purpose 

NASD's  Manning  Interpretation 
requires  NASD  member  firms  to  provide 
a  minimum  level  of  price  improvement 
to  incoming  orders  in  NMS  and 
SmallCap  securities  if  the  firm  chooses 
to  trade  as  principal  with  those 
incoming  orders  at  prices  superior  to 
customer  limit  orders  they  currently 
hold.  If  a  firm  fails  to  provide  the 
minimum  level  of  price  improvement  to 
the  incoming  order,  the  firm  must 
execute  its  held  customer  limit  orders. 
Generally,  if  a  firm  fails  to  provide  the 
requisite  amount  of  price  improvement 
and  also  fails  to  execute  its  held 
customer  limit  orders,  it  is  in  violation 
of  the  Manning  Interpretation. 

On  April  6,  2001.''  the  Commission 
approved,  on  a  pilot  basis,  Nasdaq's 
proposal  to  establish  the  following  price 
improvement  standards  whenever  a 
market  maker  wished  to  trade 
jjroprietarily  in  front  of  its  held 
customer  limit  orders  without  triggering 
an  obligation  to  also  execute  those 
orders: 

(1)  For  customer  limit  orders  priced  at 
or  inside  the  best  inside  market 
displayed  in  Nasdaq,  the  minimum 
amount  of  price  improvement  required 
is  $0.01:  and 

(2)  For  customer  limit  orders  priced 
outside  the  best  inside  market  displayed 
in  Nasdaq,  the  market  maker  must  price 
improve  the  incoming  order  by 
executing  the  incoming  order  at  a  price 
at  least  equal  to  the  next  superior 
minimum  quotation  increment  in 
Nasdaq  (currently  $0.01)." 


• '  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(fl. 

12 17  CFR  200.3O-3(a)(12). 


'15  U.S.C.  78s(b)(ll. 

2  17CFR240.19b-4. 

3  15U.S.C.  78s(bl(3)(A). 
■'17CFR240.19b-4(f}(6). 

5  17  CFR  240.19b-4(f)(6)(iii). 


^See  Securities  Exchange  Act  Release  No  44165 
(April  6.  2001).  66  FR  19268  (April  13.  2001)  (order 
approving  proposed  rule  change  niodihing  ^.'^SD  s 
Interpretative  Material  2110-2— Trading  Ahead  uf 
Customer  Limit  Order). 

~  Pursuant  to  the  terms  of  the  Decimals 
Implementation  Plan  for  the  Equities  and  Options 

(kjntinued 
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SiiK  •■  .i[)[)riiv  il   rtit-»'  staiuidrds  have 
operated  on  a  pilot  basis  and  are 
currentlv  scheduled  to  terminate  nn 
September  <().  J()()2   After  tnnsultation 
with  (Commission  >taff.  Nasdaq  seeks  an 
extension  of  its  current  Manning  pilot 
until  fanuan,-  31.  200  i   \as(kq  believes 
that  su(  h  an  extension  pmvides  fur  an 
apprnpnate  (  ontmuation  uf  the  (  urrenl 
Manninii  price-improvement  staiiiiaid 
while  the  C'ommission  analvzes  the 
issues  related  to  customer  limit  order 
protection  for  decimalized  securities, 
and  reviews  Nasciaqs  separately  filed 
rule  proposal  to  make  this  pilr)t 
permanent." 

2.  StatutoPk  Basis 

Nasdaq  believes  that  the  proposed 
rule  (  han^e  is  consistent  with  the 
provisions  of  .Sectiim  15A(b)(6)  of  the 
.Acf  in  that  it  is  designed  to:  (1) 
F'romote  just  and  equitable  principles  of 
trade:  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities;  (.1) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
svstem,  and  (4)  protect  investors  and  the 
public  interest. 

B.  Sflf-Re^ulaton,-  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received 

in.  Date  of  EfFectivenes.s  of  the 
Proposed  Rule  (,'hange  and  limini;  for 
(Commission  .\ction 

BtH:ause  th''  t  if^uing  proposed  rule 
change  doe-,  n"t 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 


Mrfrlkcls  ihe  minimum  quutatiun  inrrpment  ftir 
Nasdaq  serurities  (both  National  Markt-t  and 
SmaliCapl  at  Ihe  outsut  of  decimal  pming  is  SO  ill 
As  «iich.  Nasdaq  displays  pnc«<d  qunlalums  tii  twn 
plact^s  bcNond  the  detimal  point  (to  Iho  [wnny) 
Quotatiuns  submitted  to  Nasdaq  that  iln  nul  mtwl 
this  standard  are  rf|««  ted  by  .Nasdaq  systems.  Ht^ 
StH-Unlies  Exi  hange  ,\i  t  Release  No  43876  (January 
23.  2001).  ti6  FR  H251  (lanuan  M.  2001). 

"  S**-  SK-NASD  2002-10 

»15  U.S.C   78o-3{bM6) 


protection  of  investors  and  the  public 
interest,  it  has  become  effe(;tive 
pursuant  to  Section  14(b)(.<)(A)  of  the 
Act  '"and  Rule  19t>-4(n(B) 
thereunder  ' '  M  anv  time  within  tiO 
da\s  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  sue  h  rule  change  if  it  appears 
to  the  CCommission  that  such  action  is 
nei:essarv  or  appropriate  in  the  public 
interest,  for  the  [)rotecfion  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

Nasdaq  has  requested  that  the 
Commission  waive  both  the  5-day 
notu  e  and  the  iO-dav  operative  delay 
The  Commission  believes  waiving  the  5- 
day  notice  and  30-day  operative  delay  is 
consistent  with  the  prt)tection  of 
investors  ,ind  the  publu   interest. 
Acceleration  ot  the  nperative  date  will 
allow  the  ()ilot  tn  i  ontinue 
uninterrupted  through  [anuary  31.  2003. 
and  will  allow  Nasdaij  .iiui  the 
CCummission  to  anah/e  the  issues 
related  to  custmiKT  limit  order 
protection  in  a  dec  iiii.ils  ciuironment 
For  these  reasims.  thf  ( !ominissioii 
designates  thf  (irnpusal  to  be  effective 
and  operative  ii[>iin  filini;  with  the 
('ommission 

I\    Solicitation  of  Comments 

Interested  piTsun^  an'  in\it»'d  to 
submit  written  data,  \  h-ws.  and 
an^umeiits  loin  erniiiL;  the  toregomg. 
including  whether  thf  proposal  is 
consistent  with  thf  A(  t   Fersrms  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Sm;urities  and  Exchange  (Commission. 
450  Fifth  Street.  N'W  .  Washington.  DC 
2054'^>^( )»)()')  (  Mpi.'s  of  the  submission. 
all  suhseqiKMit  ,inifiiiiiiu'nt>.  .ill  written 
statements  with  n'spiM  t  in  the  proposed 
rule  change  that  are  filed  with  the 
(Commission,  .uid  all  vvritten 
communications  r<'latint;  to  the 
proposed  rule  i  h.uige  between  the 
(Commission  ami  .in\  person,  other  than 
those  that  ma\  br  w  ithheld  from  the 
public  in  act;ordance  with  th*' 
provisions  of  5  U.S.C.  552.  will  be 
av.ul.ibli'  for  inspe(  tion  and  (  opving  in 
the  Commission  s  Publi(  Reference 
Room,  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  priniifial  offit.e  of  Nasdaq  .Ml 
sul)missioiis  should  refer  to  file  number 
SR-N,^SL)-2()()2-1^2  and  should  be 
submitted  bv  (Jctober  31.  2002 


'■'15  1    SC:.  78s(b)(l)(A) 

'M7CFR  240.196-4(0(6). 

'•  For  purpi)s«>s  onU  of  acrelerating  the  operaliye 
date  of  this  proposal,  the  ( jjinmission  has 
considered  the  propo-sed  rule's  impact  on 
efficiency,  tompelillon.  and  capital  formation,  l.i 
U.S.C  78c(f). 


l-'iir  thf  Cdnimissiiin,  In  the  L3i\isiiin  ol 
Market  Keguialiun,  pursuHUt  !o  lielegcilfd 
.iiilh()rit\  ' ' 

Marsar«l  H.  .VlcFarland, 
[hputv  .Scrrcfun 

l!K  D(K    0_'-2.Tr4,i  Fiieii  l(l-«-02;  «:4.t  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46585;  File  No.  SR-NASD- 
2002-131] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  To  Extend  the  Pilot  for 
the  Operation  of  the  Short  Sale  Rule  in 
a  Decimals  Environment 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on 
September  2ti.  2(C)02.  the  National 
Association  ot  Securities  Dealers.  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  the  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  E.xchange  Commission 
("Commission")  the  proposed  rule 
(  hange  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
bv  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
.Act.'  and  Rule  19b-4(f)(6)^  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  through 
January  31.  2003.  the  penny  (SO. 01) 
legal  short  sale  standard  contained  in 
NASD  Interpretative  Material  3350 
( "IM-3350 ').  Without  such  an 
extension  this  standard  would  terminate 
on  September  30.  2002.  Nasdaq  does  not 
propose  to  make  anv  substantive 
changes  to  the  pilot;  the  only  change  is 
an  extension  of  the  pilot's  expiration 
date  through  January  31.  2003.  Nasdaq 
requests  that  the  Commission  waive 
both  the  5-day  notice  and  30-day 
operative  requirements  contained  in 
Rule  19b-4(f)(6)(iii)''  of  the  Act.  If  such 


'■>  i7(:fk  joeui- 11,1)112). 

'15  l.S.t;,  7HMbl(ll 
-  17CFR  240  \'i\y-4 
'15  IS.r.  7Hs(l))(.l)|A). 
'  17CFR  240  14b-4|0(6). 
•  rCFK  .'40  I'lt>-4lf)lt^)(iiil 
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waivers  are  granted  by  the  Commission, 
Nasdaq  will  implement  this  rule  change 
immediately. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  March  2,  2001,  the  Commission 
approved,  on  a  one-year  pilot  basis 
ending  March  1,  2002,^  Nasdaq's 
proposal  to  establish  a  $0.01  above  the 
bid  stEuidard  for  legal  short  sales  in 
Nasdaq  National  Market  securities  as 
part  of  the  Decimals  Implementation 
Plan  for  the  Equities  and  Options 
Markets.  The  pilot  program  has  been 
continuously  extended  since  that  date 
and  is  currently  set  to  expire  on 
September  30,  2002. ^  Nasdaq  now 
proposes  to  extend,  through  January  31, 
2003,  that  pilot  program.  Extension 
until  January  31st,  will  allow  Nasdaq 
and  the  Commission  to  continue  to 
evaluate  the  impact  of  the  penny  short 
sale  pilot  and  thereafter  take  action  on 
Nasdaq's  separate  pending  proposal  to 
make  the  penny  short  sale  standard 
permanent.**  If  approved,  Nasdaq  would 
continue  during  the  pilot  period  to 
require  NASD  members  seeking  to  effect 
"legal"  short  sales  when  the  current  best 
(inside)  bid  displayed  by  Nasdaq  is 
lower  than  the  previous  bid,  to  execute 
those  short  sales  at  a  price  that  is  at  least 
$0.01  above  the  current  inside  bid  in 
that  security.  Nasdaq  believes  that 
continuation  of  this  pilot  standard 
appropriately  takes  into  account  the 
important  investor  protections  provided 
by  the  short  sale  rule  and  the  ongoing 
relationship  of  the  valid  short  sale  price 
amount  to  the  minimum  quotation 
increment  of  the  Nasdaq  market 
(currently  also  $0.01). 


•5  Securities  Exchange  Act  Release  No.  44030 
(March  2.  2001),  66  FR  14235  (March  9.  2001). 

"  Securities  Exchange  Act  Release  No.  45761 
(April  16.  2002).  67  FR  19788  (April  23,  2002). 

•  See  SR-NASD  2002-09. 


2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act"  in  that  it  is  designed  to:  (1) 
Promote  just  and  equitable  principles  of 
trade;  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities;  (3) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  (4)  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act '"  and  Rule  19b-4(f)(6) 
thereunder. ' '  At  any  time  within  68 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  both  the  5-day 
notice  and  the  30-day  operative  delay. 
The  Commission  believes  waiving  the  5- 
day  notice  and  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  the  pilot  to  continue 
uninterrupted  through  January  31,  2003, 


and  will  provide  Nasdaq  and  the 
Commission  with  an  opportunity  to 
evaluate  the  impact  of  the  penny  short 
sale  pilot  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Commission. '- 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Referenc  e 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  .\11 
submissions  should  refer  to  file  number 
SR-NASD-2002-131  and  should  be 
submitted  by  October  31.  2002. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation.  jjurMiant  Irj  delegated 
authority,' ' 

Margaret  H.  McFarland, 
Deputy  Serri'tan,-. 

[FR  Dor.  02-2.T74b  Filed  lU-!^t-02.  8.4.3  am] 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46595;  File  No.  SR-OCC- 
2002-06] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  Adjustment 
Procedures  for  Stoci(  Futures 

October  3.  2002. 
I.  Introduction 

On  April  12.  2002.  The  Options 
Clearing  Corporation  ("OCC  ")  filed  with 
the  Securities  and  Exchange 


8  15  U.S.C.  78o-3(b)(6). 
■0  15  U.S.C.  78s(b)(3)(A). 
>'17CFR240.19b-4(f)(6). 


'-  For  purposes  onlv  of  Htceleratiiig  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impait  on 
efficiency,  competition,  and  capital  formation   15 
U.S.C.  78clf), 

13  17CFR  200.30-3(a)(12l. 
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Commission  (■'Commission")  proposed 
rule  change  File  No  SR-OCC-2002-06 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
August  9.  2002.-'  No  comment  letters 
were  received  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

II.  Description 

rh>'  [irifjost'd  rule  change  amends 
CK  .t.  3  adjustment  procedures  for  stnt  k 
futures  to  provide  for  adjusting  stuck 
hitures  contracts  to  compensate  for 
special  cash  dividends  and  for  rights 
distributions  that  expire  in  the  money 
during  the  life  of  the  futures  contract. 
Securit\  futures  markets  and  certain 
firms  interested  in  trading  stock  futures 
have  expressed  to  OCC  their  belief  that 
m  order  for  stock  futures  to  be 
successful  they  must  replicate  a  position 
m  the  underlying  stock  as  closely  as 
possible.  This  means  that,  among  other 
things,  if  an  unanticipated  corporate 
event  (/  p  .  an  event  that  cannot  be 
discounted  in  futures  prices)  materially 
affects  the  value  of  an  underlying  stock, 
the  terms  of  futures  contracts  on  that 
stock  should  be  adjusted  to  compensate 
for  the  event.  There  are  two  types  of 
corporate  events  that  cause  particular 
concern  from  this  perspective:  (1) 
Special  {i.e..  non-recurrent)  cash 
dividends  and  (2)  rights  distributions. 

OCC.  does  not.  as  a  general  rule,  adjust 
options  for  cash  dividends  unless  the 
amount  of  the  dividend  exceeds  10  per 
cent  of  the  value  of  the  underlying 
stock  If  the  holder  of  a  call  option 
w'ants  to  capture  a  dividend  below  that 
threshold,  he  can  do  so  by  exercising  his 
option,  Because  stock  futures,  like  other 
futures  products,  are  not  exercisable,  the 
holder  of  a  long  stock  future  would  not 
have  that  ability.  Recurrent  cash 
dividends  are  not  regarded  as  a  problem 
because  thev  can  be  anticipated  and 
discounted  in  futures  settlement  prices 
But  there  is  no  economical  way  for 
holders  of  long  stock  futures  positions 
to  ensure  themselves  the  benefit  of 
uns(  heiiuied  dividends. 

Similarly,  if  the  issuer  of  an 
underlvina  stock  declares  a  rights 
distribution  and  thf  rights  will  expire 
before  the  options  do.  the  holder  of  a 
call  option  can  capture  the  value  of  the 
rights  bv  exercising  the  option  before 
the  rights  expire.  In  contrast,  the  holder 
of  a  long  stock  future  would  have  no 
way  of  obtaining  the  benefit  of  a  rights 


distribution  if  the  rights  expir-'  hi'fore 
the  future  does. 

CKXls  bydaws  currently  spec  dv 
adjustment  procedures  for  stoi  k  futures 
that  generallv  parallel  the  adjustnu'iit 
rules  for  options.  These  procedures  do 
not  take  into  account  the  economic 
differences  between  options  and  futures 
discussed  above  The  securit\  futures 
markets  and  firiu^  lutrri'sted  in  trading 
stock  futures  stru!if;lv  believe  that  UCX/s 
adjustment  provisions  should 
accommodate  these  differences  ' 

This  rulf  i.h.ingf  addresses  that 
concern.  QCC's  bydaws  presentlv 
provide  that,  as  a  general  rule, 
outstanding  stoc:k  futures  contracts  wdl 
not  be  adjusted  to  (  oni[)eiisate  (or 
"urdinarv"  cash  dividends  .\  cash 
dividend  is  deemed  "ordinary"  if  the 
amount  does  not  e\(  eed  ID  per  cent  of 
the  value  of  the  underlying  -.tock  mi  the 
declaratiim  date.  This  rule  change 
amends  Article  XII.  Sec  t ion  3.  of  the  bv- 
laws  to  provide?  that  in  the  case  of  stock 
futures,  a  cash  dividend  would  be 
deemed  "ordinary"  if  CXX^  determined 
that  it  was  declared  pursuant  to  a  policy 
or  prac  tice  of  paying  sue  h  dividends  on 
a  quarterly  or  other  regular  basis 
regardless  of  the  size  ofthe  cash 
di\uiend.-'  This  change  recognizes  that 
market  pricing  mechanisms  can 
compensate  for  anticipated  cash 
dividends,  but  because  the  market 
cannot  anticipate  and  cannot  price  for 
special  dividends,  the  rule  change 
provides  for  adjustments  to  outstanding 
stock  futures  when  a  c  onipanv  pays  a 
special  [if.  non-rec  urring)  cash 
di\■idenc^  without  regard  to  size  This 
will  be  done  lhroU'.;h  .i  nne-tiine 
ad)ustnient  in  the  futures  settlement 
price  that  has  the  effet  t  of  (  ausmg  the 
short  holder  to  pass  the  v.ilue  of  the 
di\  idend  to  the  long  holder. 

Article  Xll.  Section  3.  of  OCCs  By- 
Laws  currentlv  provides  that 
outstanding  stoc  k  futures  will  not  be 
adjusted  to  i  oni[iensate  for  rights 
distributions  where  the  rights  expire 
before  the  maturity  date  ofthe  future. 
I'nder  th  •  rule  change,  if  rights  will 
t^xpire  before  the\  are  to  he  delivered 
under  a  stock  futures  cimtract.  the 
futures  contract  wdl  be  adjusted 


It  i     s(     78s(b|ni. 
-Setunties  txchanxe  .Act  Release  No  4fi3I3 
(August  5.  Zt)02].  f.r  FR  iIMm 


'  Although  this  wuulii  <^ush  ihe  ddiuslmenl 
procedures  for  stoik  futures  to  diverRe  from  those 
applicable  to  equitv  options,  the  consensus  amon^ 
prospective  markets  and  market  participants 
appears  to  !)»•  tliat  it  is  more  important  to  avoid 
(lisconlinuitv  between  st(M.k  futures  and  the 
underivini;  slocks  than  between  futures  and 
options. 

'Qiidrti-rlv  stiK  k  dividends  will  be  deemed 
urdinarv    regardless  of  size.  St(x:k  futures 
1  iinlrai  ts  will  ordinarily  be  adjusted  for  other  stock 
distributions,  even  if  re<;urrenl  (e.^..  annual),  to 
avoid  creating  an  unnecessary  discontinuity  with 
equity  options. 


through  a  one-time  adjustment  in  the 
futures  settl(>ment  pric:e  in  an  amount 
ecjual  to  the  value  ofthe  rights  as 
determined  by  OCC  OCCs  good-faith 
determinatiim  of  value  will  be 
c:onc  lusive  and  binding  on  investors. 

Because  Interpretation  and  Policy  .11 
to  Articde  ,XI1I  applies  only  to  certain 
tvpes  of  adjustments,  it  is  being  deleted 
because  OCC  has  concludtnl  that  it  is 
likelv  to  be  more  confusing  than  useful. 

III.  Discussion 

Section  17A{b)l3)lF)  ofthe  Act 
requires  that  the  rules  of  a  cdc>aring 
agenc;v  be  designed  to  promote  the 
protect  investors  and  the  public: 
interest.  '  Bec:ause  OCCs  c:urrent 
procedures  do  not  allow  for  price 
adjustments  to  stock  futures,  which 
include  securities  futun^s.  in  the  event 
of  s[ie(  lal  cash  dividends  and  rights 
distributions,  there  can  be  a  disconnect 
between  the  value  of  stock  futures  and 
the  \alue  ofthe  underlying  stock.  This 
proposed  rule  c:hange.  whic;h  allows 
OCC  to  make  adjustments  to  stock 
futures  contracts  in  these  circumstances, 
will  address  this  possible  disc:onnec:t 
and  will  allow  the  price  of  stoc;k  futures 
to  more  accurately  reflect  the  pric:e  of 
the  underlying  stock. 

I\ .  Conclusion 

On  the  basis  ofthe  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  w  ith  the  requirements  of 
Section  17Alb)(3)(F)  ofthe  Ac:t  and  the 
rules  and  regulations  thereunder 
applicable. 

It  is  therffore  ordered,  pursuant  to 
Section  19(b)(2)  ofthe  .^ct.  that  the 
proposed  rule  c:hangc>  (File  Nid.  SR- 
OCC-2002-Oti)  be.  and  hereby  is. 
approved. 

For  tile  Homniissioii  l)\  tfic  Division  of 
Market  Regulation,  pursuant  to  delegated 

,iiith()iit\  '' 

Margaret  H.  .VlcFarland, 
Deputy  Secretary. 

'FR  Do.    (1J-J'i747  Filed  10-<M)2.  H:4.t  am] 
BILUNG  CODE  8010-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Emergency  Request  and 
Proposed  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collecticm  packages  that  will  require 
clearanc:e  bv  the  Office  of  Management 


15  !■  .SC.  7Hq-l(b)|;ilin 
'17(:FR  2W).30-.i(a|li:;) 
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and  Budget  (OMB)  in  compliance  writh 
Public  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
(no  change)  of  OMB-approved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 
(OMB),  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  SSA, 
New  Executive  Office  Building,  Room 
10235,  725  17th  St.,  NW., 
Washington,  DC  20503,  Fax:  202- 
395-6974. 
(SSA),  Social  Security  Administration, 
DCFAM,  Attn:  Reports  Clearance 
Officer,  1338  Annex  Building,  6401 
Security  Blvd.,  Baltimore,  MD  21235. 
Fax:  410-965-6400. 
1.  SSA  has  submitted  the  information 
collection  listed  below  for  emergency 
consideration  by  OMB.  SSA  has 
requested  OMB  approval  has  within  30 
days  from  the  date  of  this  notice. 
Therefore,  yom-  conmients  will  be  most 
useful  if  received  before  the  30  days 
concludes.  You  can  obtain  copies  of  the 
OMB  clearance  package  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454,  or  by  wrriting  to  the  address 
listed  above. 

Voice  Print  Proof  of  Concept— 0960- 
NEW.  SSA  provides  Internet-based 
electronic  services  to  the  business 
community  in  order  to  conduct  business 
with  the  Agency.  As  part  of  the 
registration  process  for  these  services, 
SSA  uses  a  negative  verification  option 
to  allow  a  business'  management  to  stop 
SSA  from  sending  a  password  to  a 
registrant  to  act  on  behalf  of  the 
business.  SSA  plans  to  test  the  use  of 
voice  technology,  saving  a  biometric 
voice-print,  as  a  positive  verification  by 
the  business  that  a  registrant  is  allowed 
to  act  on  their  behalf.  This  technology 
is  expected  to  be  more  secure,  less 
burdensome,  faster  and  provide  better 
customer  service  than  other  available 
options.  SSA  will  initiate  a  2-month 


Proof  of  Concept  project  to  test  the 
business  community's  acceptance  of 
this  technology.  This  is  strictly 
voluntary.  SSA  will  collect  the  name, 
phone  number  and  e-mail  address  of  the 
registrant's  supervisor.  In  addition,  SSA 
may  survey  both  the  registrant  and  the 
supervisor  to  gauge  their  reactions  to 
this  new  process. 

Type  of  Request:  New  information 
collection. 

Number  of  Respondents:  1,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  83  hours. 

II.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454,  or  by  writing  to  the  address 
listed  above. 

1.  Statement  of  Marital  Relationship 
(bv  One  ofthe  Parties)— 20  CFR 
404.726—0960-0038.  SSA  uses  the 
information  collected  on  Form  SSA-754 
to  determine  whether  the  conditions  for 
establishing  a  common-law  marriage 
under  state  law  are  met.  The 
respondents  are  applicants  for  spouses 
benefits. 

Tvpe  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  30.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  15.000 
hours. 

2.  Marital  Relationship 
Questionnaire— 20  CFR  416.1826— 
0960-0460.  The  information  collected 
on  Form  SSA-4178  is  needed  by  SSA  to 
determine  whether  unrelated 
individuals  of  the  opposite  sex  who  are 
living  together,  and  present  themselves 
to  the  public  as  husband  and  wife. 
should  be  paid  as  a  couple  or  two 
eligible  individuals.  The  information  is 
used  to  determine  whether  correct 
payment  is  being  made  to  Supplemental 
Security  Income  (SSI)  couples  and 
individuals.  The  respondents  are 
applicants  for  and  recipients  of  SSI  who 
are  living  together  in  a  questionable 
relationship. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  5.100. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  425  hours. 

3.  Statement  of  Living  Arrangements, 
In-Kind  Support  and  Maintenance — 20 


CFR,  416.1 130-.1 148—0960-0174.  Form 
SSA-8006  provides  a  national  uniform 
vehicle  for  collecting  information  from 
SSI  applicants  and  recipients  about 
whether  they  receive  income  from  in- 
kind  support  and  maintenance. 
Responses  are  used  to  determine 
eligibility  for  SSI  benefits.  The 
respondents  are  individuals  applying 
for  SSI  or  whose  eligibility  is  being 
reevaluated. 

Tvpe  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  1 73.380. 

Frequency  of  Response:  1 

Average  Burden  Per  Response:  7 
minutes. 

Estimated  Annual  Burden:  20,228 
hours. 

4.  Application  for  U'idoiv  s  or 
Widower's  Insurance  Benefits — 2U  CFR 
404.335-.338 — 0960-0004   SS.A  uses  the 
information  collected  on  the  Form  SSA- 
10-BK  to  determine  if  the  applicant 
meets  the  statutory  and  regulatory 
conditions  for  entitlement  to 
widow(er)'s  benefits.  The  respondents 
are  applicants  for  Widow(er)'s  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  288.580. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  72,145 
hours. 

5.  Student  Reporting  Form — 20  CFR 
404.352(bl.  422.135.  .415.  .434.  .367- 
,368 — 0960-0088.  Form  SSA-1383  is 
used  bv  Social  Security  student 
beneficiaries  to  report  events  or  changes 
that  mav  affect  continuing  entitlement 
to  these  benefits.  The  respondents  are 
Social  Security  Student  Beneficiaries 

Tvpe  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  75.000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  6 
minutes. 

Estimated  Annual  Burden:  7.500 
hours. 

Dated;  October  4.  2002. 
Elizabeth  A.  Davidson, 
Reports  Clearance  Officer.  Social  Security 
.Administration. 

|FR  Doc.  02-2.5724  Filed  10-9-(J2:  8:45  ami 
BILUNG  CODE  4191-02-P 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organ iration  Functions, 
and  Delegations  of  Authority 

This  statement  amends  part  S  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  which 
covers  the  Social  Securitv 
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Administration  (SSA).  Chapter  S9 
covers  the  Office  of  the  General 
Counsel.  Notice  is  given  that  there  are 
organizational  and  functional  changes 
within  OGC.  The  changes  are  as  follows: 

Section  S9.00     The  Office  of  the 
General  Counsel — (Mission) 

Hf^phuf  in  Its  pntiFfty 

The  Office  of  the  General  Counsel 
advises  the  Commissioner  on  le^al 
matters,  is  responsible  for  providing  all 
legal  advice  to  the  (lommissioner, 
Deputv  Commissioner,  and  all 
subordinate  organizational  components 
(except  OIG)  of  SS.-\  in  c  onnection  with 
the  (operation  and  adiiunistration  of 
SSA.  Responsible  for  the  policy 
formulation  and  decision  making 
related  to  the  collection,  access,  and 
disclosure  of  such  information  in  the 
records  of  the  Social  Security 
Administration;  and  processing  of 
Freedom  of  Information  requests  and 
appeals  (under  the  Freedom  of 
Information  and  Privacy  Acts). 

Section  S9.10     The  Office  of  the 
General  Counsel — Organization 

Retitle: 

B  The  Principal  Deputy  General 
Counsel  (S9)  to  The  Deputy  General 
Counsel  (S9). 

C.  The  Immediate  Office  of  the 
General  Counsel  (S9A)  which  includes: 

Deletf 

1,  The  Deputv  General  Counsel  (S9A- 

1). 
Renumber 

2.  The  E.xecutive  Operations  Staff 
(S9A-3)  to  1.  The  Executive  Operations 
Staff  (S9A-3) 

Establish . 

G.  The  Office  of  Public  Disclosure 
(S9). 

Reletter 

H.  The  Offices  of  the  Regional  Chief 
Counsels  iSqCT-Fl— S9C^FX) 

Section  S9.20    The  Office  of  the 
General  Counsel — (Functions) 

Replace  in  its  entirety 

B.  The  Deputy  General  Counsel  (S9) 
assists  the  General  Counsel  in  carrving 
out  his/her  responsibilities  and 
performs  other  duties  as  the  General 
Counsel  may  prescribe  In  the  event  of 
the  General  Counsel's  absence  or 
disability,  or  in  the  event  of  a  vacancy 
in  the  position  of  General  Counsel,  the 
Deputv  General  Counsel  acts  for  him/ 
her  unless  the  Commissioner  directs 
otherwise  The  Deput\  (ient-ral  (Counsel 
also  serves  as  the  Designated  Agency 
Ethics  Official  with  responsibility  for 
coordinating;  and  managing  the  Social 
Securitv  .-\dniini>.trations  (SSA)  ethics 
program 

Replace  in  its  rntirfty: 


C.  The  Immediate  Office  of  the 
General  Counsel  (S9A)  includes  the 
Executive  Operations  Staff  (S9A-3). 

Hephu  e  m  its  entirety: 

1.  The  E.xecutive  Operations  Staff 
(S9A-3)  provides  internal 
organizational  planning,  management 
analvsis  and  review,  staff  support  and 
assistance  to  the  General  Counsel. 
Deputv  General  Counsel.  OGC  Executive 
Staff.  OGC  Executive  Officer,  and  other 
OGC  managers  Plans,  develops,  and 
coordinates  OGCl's  financial,  personnel, 
and  administrative  management 
regional  ()ffict;s.  Plans,  directs  and 
provides  dav-to-day  (operational  support 
services  on  all  areas  of  administrative, 
budget,  space  and  facilities, 
communications,  and  systems 
management   Identifies,  coordinates, 
and  implements  OGC's  training 
program.  Formulates,  justifies,  and 
presents  annual  and  multi-year  budget 
submissions.  Controls  the  collection, 
recording,  and  reporting  of  all  financial, 
personnel,  and  administrative  data  in 
coiuu'c  tion  with  budget  and  staffing 
formulation  and  executive  functions 

Replace  in  its  entirety: 

D  The  Office  of  General  Law  (S9B). 

1    Provides  legal  services  on  business 
management  activities  and 
administrative  operations  throughout 
SS.-\,  inrhiding  procurement, 
coiitrai  ting,  patents,  copyrights,  budget, 
appropriati(ms,  personnel,  ^thics, 
adverse  employment  actions, 
empluvment  disc  ri  mi  nation, 
compensation,  travel,  personnel  and  tort 
claims  by  and  against  SSA.  electronic 
service  deliverv,  labor-management 
relations  and  Touhy  requests 

2.  Provides  legal  services  and  advice 
regarding  SSA's  civil  defense,  civil 
rights  and  security  programs  as  well  as 
for  SSA's  administration  of  the  Freedom 
of  Information  and  Privacy  Acts  and 

( iomputer  Matching  Agreements. 
Provides  liaison  with  the  Department  of 
lustice  on  administering  the  Freedom  of 
Information  and  Privacy  Acts.  Serves  as 
liaison  with  tlie  Comptroller  General. 

3.  Working  under  the  direction  of  the 
Designated  Agencv  Ethics  Official, 
provides  liaison  with  the  Office  of 
Government  Ethics,  as  appropriate. 

4   Furnishes  litigation  support  and 
litig.ition  related  advice  to  the 
C^ommissioner  and  all  components  of 
SSA  in  both  administrative  and  court    . 
litigation  in  connection  with  each  of  the 
areas  mentioned  above.  Represents  SSA 
m  all  sui  h  litigation  when  such  direct 
representation  is  authorized  by  law  In 
other  cases,  makes  and  supervises 
contacts  with  attorneys  responsible  for 
the  conduct  of  such  litigation. 

Establish: 


G.  The  Office  of  Public  Disclosure 
(S9). 

1 .  Develops  and  interprets  SSA  policy 
governing  the  collection,  use. 
maintenance  and  disclosure  of 
personally  identifiable  information 
under  the  Privacy  Act  and  requests  for 
information  made  under  the  provisions 
of  the  Freedom  of  Information  Act 
(FOIA). 

2.  Develops  national  standards 
relating  to  the  release  and  exchange  of 
personal  data  in  SSA  databases  to 
federal,  state,  and  local  agencies. 

3.  Assures  Agency- wide  sensitivity  to 
the  importance  of  privacy 
considerations  in  all  situations 
involving  disclosure  of  SSA  data  about 
individuals.  Ensures  necessary  privacy 
protections  are  built  into  new  systems 
and  processes  developed  to  deliver 
more  efficient  service  to  Agency 
customers. 

4.  Reviews  Agency  projects  and 
initiatives  to  ensure  compliance  with 
the  Privacy  Act  and  related  laws  and 
regulations. 

5.  Examines  public  service  issues 
related  to  handling  various  information 
requests  from  the  public. 

6.  Acts  on  Privacy  Act  and  FOIA 
appeals. 

7.  Directs  FOIA  activities  in  SSA, 
develops  SSA's  FOIA  policies  and 
procedures  and  prepares  the  Annual 
Report  to  Congress  on  these  activities, 

8.  Reviews  requests  and  determines 
whether  records  are  required  to  be 
disclosed  to  members  of  the  public. 

9.  Serves  as  the  Agency  focal  point  for 
all  data  sharing  activities  with  outside 
organizations. 

Reletter: 

H.  The  Offices  of  Regional  Chief 
Counsels  (S9G-F1— S9G-FX). 

Dated:  Octdber  1    12002. 
|o  .\nne  B.  Bamhart. 

Commismonrr 

iFK  !)()(    ()2-2.'i72:)  Kiled  10-9-02:  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Countries  Under 
Section  182  of  the  Trade  Act  of  1974: 
Request  for  Public  Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  written  submissions 
from  the  public. 

SUMMARY:  Section  182  of  the  Trade  Act 
of  1974  (Trade  Act)  (19  U.S.C.  2242). 
requires  the  United  States  Trade 
Representative  (USTR)  to  identify 
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countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  deny  fair  and 
equitable  market  access  to  U.S.  persons 
who  rely  on  intellectual  property 
protection.  (Section  182  is  conunonly 
referred  to  as  the  "Special  301" 
provisions  in  the  Trade  Act.)  On  April 
30,  2002  USTR  announced  the  results  of 
the  2002  Special  301  review.  As  part  of 
that  aimouncement  it  was  stated  that 
several  Out-of-Cycle  Reviews  (OCRs) 
would  be  conducted  this  fall. 

USTR  requests  written  comments 
from  the  public  concerning  the  acts, 
policies,  and  practices  of  those  trading 
partners  that  are  relevant  to  the  decision 
as  to  whether  particular  trading  partners 
should  be  identified  under  Section  182 
of  the  Trade  Act.  hi  addition,  USTR  is 
seeking  comment  on  the  United  States 
Government's  1998  Memorandiun  of 
Understanding  with  Paraguay  on 
intellectual  property  matters,  including 
enforcement. 

DATES:  Submissions  must  be  received  on 
or  before  12:00  noon  on  Wednesday. 
October  30,  2002. 

ADDRESSES:  All  comments  should  be 
sent  to  Sybia  Harrison,  Special  Assistant 
to  the  Section  301  Committee,  at  the 
following  e-mail  address: 
FR0037@USTR.GOV.  with  "Special  301 
Out-of-Cycle  Review"  in  the  subject 
line.  Please  note,  only  electronic 
submissions  will  be  accepted. 
FOR  FURTHER  INFOFMATION  CONTACT:  Kira 
Alvarez,  Director  for  Intellectual 
Property.  (202)  395-6864;  or  Victoria 
Espinel  or  Daniel  MuUaney,  Associate 
General  Counsels,  (202)  395-7305  or 
(202)  395-3581,  Office  of  the  United 
States  Trade  Representative. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  182  of  the  Trade  Act,  the 
USTR  must  identify  those  countries  that 
deny  adequate  and  effective  protection 
for  intellectual  property  rights  or  deny 
fair  and  equitable  market  access  to  U.S. 
persons  who  rely  on  intellectual 
property  protection.  Those  countries 
that  have  the  most  onerous  or  egregious 
acts,  policies,  or  practices  and  whose 
acts,  policies  or  practices  have  the 
greatest  adverse  impact  (actual  or 
potential)  on  relevant  U.S.  products  are 
to  be  identified  as  Priority  Foreign 
Countries.  Acts,  policies  or  practices 
that  are  the  basis  of  a  country's 
designation  as  a  Priority  Foreign 
Country  are  normally  the  subject  of  an 
investigation  under  the  Section  301 
provisions  of  the  Trade  Act. 

On  April  30,  2002  USTR  announced 
the  results  of  the  2002  Special  301 
review,  including  an  announcement  that 
several  Out-of-Cycle  Reviews  (OCRs) 
would  be  conducted  this  fall.  USTR  is 


presently  conducting  OCRs  on:  Croatia, 
Indonesia,  Israel,  Mexico,  the 
Phillipines,  Poland,  Qatar  and  Thailand. 
Additional  countries  may  also  be 
reviewed  as  a  result  of  the  comments 
received  pursuant  to  this  notice,  or  as 
warranted  by  events. 

In  addition,  this  fall,  USTR  is  also 
reviewing  its  policy  with  regard  to 
Paraguay,  which  is  is  currently  subject 
to  monitoring.  In  1998,  Paraguay  was 
designated  as  a  Priority  Foreign 
Country,  which  resulted  in  a  nine- 
month  Section  301  investigation.  The 
investigation  was  terminated  upon  the 
negotiation  of  a  Memorandum  of 
Understanding  ("MOU")  between  the 
United  States  and  Paraguay  on  the 
enforcement  and  protection  of 
intellectual  property  rights,  and 
consequently  Paraguay  has  been 
monitored  aimually  under  the 
provisions  of  Section  306  of  the  Trade 
Act.  This  MOU  is  subject  to  review  by 
January  2003. 

Requirements  for  Comments 

USTR  requests  written  comments  on 
relevant  countries  concerning  the  acts, 
policies,  and  practices  of  those 
countries  that  are  relevant  to  the 
decision  as  to  whether  particular  trading 
partners  should  be  identified  under 
Section  182  of  the  Trade  Act. 

Comments  should  include  a 
description  of  the  problems  experienced 
and  the  effect  of  the  acts,  policies  and 
practices  on  U.S.  industry.  Comments 
should  be  as  detailed  as  possible  and 
should  provide  all  necessary 
information  for  assessing  the  effect  of 
the  acts,  policies  and  practices.  Any 
comments  that  include  quantitative  loss 
claims  should  be  accompanied  by  the 
methodology  used  in  calculating  such 
estimated  losses. 

With  respect  to  Paraguay,  USTR 
requests  comments  on  whether  the 
MOU  has  been  effective  in  furthering 
the  protection  and  enforcement  of 
intellectual  property  rights  in  Paraguay 
consistent  with  Paraguay's  international 
obligations,  and  on  options  for 
proceeding  with  respect  to  the 
upcoming  review  of  the  U.S.-Paraguav 
MOU. 

Comments  must  be  in  English  and 
sent  electronically.  No  submissions  will 
be  accepted  via  postal  service  mail.  A 
submitter  requesting  that  information 
contained  in  a  comment  be  treated  as 
confidential  business  information  must 
certify'  that  such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"business  confidential  '  in  a  contrasting 
polor  ink  at  the  top  of  each  page  of  each 


copy.  A  non-confidential  version  of  the 
comment  must  also  be  provided. 

All  conunents  should  be  sent  to  Sybia 
Harrison,  Special  Assistant  to  the 
Section  301  Committee,  at  the  following 
e-mail  address:  FR0037<&V STR.GOV, 
with  "Special  301  Out-of-Cycle  Review" 
in  the  subject  line.  Please  note,  only 
electronic  submissions  will  be  accepted. 

Public  Inspection  of  Submissions 

Within  one  business  day  of  receipt, 
non-confidential  submissions  will  be 
placed  in  a  public  file,  open  for 
inspection  at  the  USTR  reading  room. 
Office  of  the  United  States  Trade 
Representative,  Annex  Building.  1724  F 
Street,  NW,  Room  1.  Washington.  DC. 
An  appointment  to  review  the  file  may 
be  made  bv  calling  Svbia  Harrison  at 
(202)  395-3419.  The  USTR  reading 
room  is  open  to  the  public  from  10  a.m. 
to  12  noon  and  from  1  p.m.  to  4  p.m.. 
Monday  through  Friday. 

Kira  M.  Alvarez, 

Director  for  Intellectual  Property. 

[PR  Doc.  02-2.=J87,5  Filed  10-9-02:  8:45  am] 

BILUNG  CODE  31 90-01 -P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comments  and  Notice  of 
Public  Hearing  Concerning  Proposed 
United  States-Morocco  Free  Trade 
Agreement 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  intent  to  initiate 
negotiations  on  a  free  trade  agreement 
between  the  United  States  and  Morocco, 
request  for  comments,  and  notice  of 
public  hearing. 

SUMMARY:  The  United  States  intends  to 
initiate  negotiations  with  Morocco  on  a 
free  trade  agreement.  The  interagencv 
Trade  Policy  Staff  Committee  (TPSC) 
will  convene  a  public  hearing  and  seek 
public  comment  to  assist  the  United 
States  Trade  Representative  (USTR)  in 
amplifying  and  clarif\'ing  negotiating 
objectives  for  the  proposed  agreement 
and  to  provide  advice  on  how  specific 
goods  and  services  and  other  matters 
should  be  treated  under  the  proposed 
agreement. 

DATES:  Persons  wishing  to  testify'  orally 
at  the  hearing  must  provide  written 
notification  of  their  intention,  as  well  as 
their  testimony,  by  November  1.  2002.  A 
hearing  will  be  held  in  Washington.  DC. 
beginning  on  November  21.  2002.  and 
will  continue  as  necessary  on 
subsequent  days.  Written  comments  are 
due  by  noon,  November  25.  2002. 
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ADDRESSES:  Submissions  by  electronic 
mail: 

FR0019-&ustr  gov  (notice  of  intent  to 
testify  and  written  testimony); 

FR0040@ustr.goviwT\tten  comments) 

Submissions  hv  facsimile:  Gloria  Blue. 
Executive  Secretarv.  Trade  Policy  Staff 
Committee,  at  (202)  395-6143. 

The  public  is  strongly  encouraged  to 
submit  documents  electronically  rather 
than  bv  facsimile  (See  requirements  for 
submissions  below.) 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  written 
comments  or  participation  in  the  publu: 
hearing,  contact  Gloria  Blue.  Executive 
Secretary'.  Trade  Policy  Staff  Committee, 
at  (202)  395-3475.  All  other  questions 
should  be  directed  to  Douglas  Bell. 
Director  North  .\hica,  at  (202)  395- 
4620 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

Under  section  2104  of  the  Bipartisan 
Trade  Promotion  Authority  Act  of  2002 
(TPA  Ai:t)  (19  U  S.C.  3804).  for 
agreements  that  will  he  approved  and 
implemented  through  TPA  procedures, 
the  President  must  provide  the  Congress 
with  at  least  90  days  written  notice  of 
his  intent  to  enter  into  negotiations  and 
must  identify  the  specific  objec  tives  for 
the  negotiations.  Before  and  after  the 
submission  of  this  notice,  the  President 
must  consult  with  appropriate 
Congressional  committees  and  the 
Congressional  Oversight  Group 
regarding  the  negotiations  I'nfler  the 
Trade  Act  of  1974.  as  amended,  the 
President  musi  (i)  afford  interested 
persons  an  opportunity  to  present  their 
views  regarding  an\  matter  relevant  to 
any  proposed  agreement,  (ii)  designate 
an  agency  or  inter-agency  c<5mmittee  to 
hold  a  public  hearing  regarding  any 
proposed  agreement,  and  (iii)  seek  the 
advice  of  the  I'.S.  International  Trade 
Commission  (ITC)  regarding  the 
probable  economic  effects  on  l.l.S. 
industries  and  consumers  of  the 
removal  of  tariffs  and  non-tariff  barriers 
on  imports  pursuant  to  any  proposed 
agreement 

On  October  1.  2002.  after  consultinij 
with  relevant  Congressional  committees 
and  the  Congressional  Oversight  Group, 
the  USTR  notified  the  Congress  that  the 
President  intends  to  initiate  free  trade 
agreement  negotiations  with  Morocco 
and  identified  specific  objtKitives  for  the 
negotiations.  In  addition,  the  USTR  has 
requested  the  ITC's  probable  economic 
effects  adyu;e  The  ITC!  intends  to 
provide  this  advice  on  November  28. 
2002.  This  notice  solicits  views  from  the 
public  on  these  negotiations  and 
provides  information  on  a  hearing 


which  will  be  conducted  pursuant  to 
the  requirements  of  the  Trade  Act  of 
1974. 

2.  Public  Comments  and  Testimony 

To  assist  the  Administration  as  it 
continues  to  develop  its  negotiating 
objectives  for  the  proposed  agreement, 
the  Chairman  of  the  TPSC  invites 
written  comments  and/or  oral  testimony 
of  interested  persons  at  a  public  hearing. 
Comments  and  testimony  may  address 
the  reduction  or  elimination  of  tariffs  or 
non-tariff  barriers  on  any  articles 
provided  for  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
that  are  products  of  Morocco,  any 
concession  which  should  be  sought  by 
the  United  States,  or  any  other  matter 
relevant  to  the  proposed  agreement.  The 
TPSC  invites  comments  and  testimony 
on  all  of  these  matters  and.  in  particular, 
seeks  comments  and  testimony 
addressed  to: 

(a)  General  and  commodity-specific 
negotiating  objectives  for  the  proposed 
agreement. 

(b)  Ec:onomic  costs  and  benefits  to 
US.  produc;ers  and  consumers  of 
removal  of  tariffs  and  non-tariff  barriers 
to  U.S  -Morocjcan  trade 

(c)  Treatment  of  specific  goods 
(described  bv  Harmonized  System  tariff 
numbers)  under  the  proposed 
agreement.  inc:luding  comments  on  (1) 
Product-spec:ific  import  or  export 
interests  or  barriers,  (2)  experience  with 
particular  measures  that  should  be 
addressed  in  the  negotiations,  and  (3)  in 
the  case  of  articles  for  which  immediate 
elimination  of  tariffs  is  not  appropriate, 
a  rec:oiiimen(ied  staging  schedule  for 
such  elimination. 

(d)  Adequacy  of  existing  customs 
measures  to  ensure  Moroccan  origin  of 
imported  goods,  and  appropriate  rules 
of  origin  for  goods  entering  the  United 
States  under  the  proposed  agreement. 

(e)  E.Msting  Moroccan  sanitary  and 
phvtosanitarv  measures  and  technical 
barriers  to  trade. 

(f)  E.xisting  barriers  to  trade  in 
services  between  the  L'nited  States  and 
Morocco  that  should  be  addressed  in  the 
negotiations 

(g)  Relevant  trade-related  intellectual 
property  rights  issues  that  should  be 
addressed  in  the  negotiations. 

(h)  Relevant  investment  issues  that 
should  be  addressed  in  the  negotiations. 

(i)  Relevant  government  procurement 
issues  that  should  be  addressed  in  the 
negotiations. 

(j)  Relevant  environmental  and  labor 
issues  that  should  be  addressed  in  the 
negotiations. 

Comments  identifying  as  present  or 
potential  trade  barriers  laws  or 
regulations  that  are  not  primarily  trade- 


related  should  address  the  economic, 
political  and  social  objectives  of  such 
regulations  and  the  degree  to  which 
they  discriminate  against  producers  of 
the  other  country. 

At  a  later  date,  the  USTR,  through  the 
TPSC,  will  publish  notice  of  reviews 
regarding  (a)  the  possible  environmental 
effects  of  the  proposed  agreement  and 
the  scope  of  the  U.S.  environmental 
review  of  the  proposed  agreement,  and 
(b)  the  impact  of  the  proposed 
agreement  on  U.S.  employment  and 
labor  markets. 

A  hearing  will  be  held  on  November 
21.  2002,  in  Rooms  1  and  2,  1724  F 
Street,  N\V.,  Washington,  DC.  If 
necessary,  the  hearing  will  continue  on 
subsequent  days.  Persons  wishing  to 
testify  at  the  hearing  must  provide 
written  notification  of  their  intention  by 
November  1,  2002.  The  notification 
should  include:  (1)  The  name,  address, 
and  telephone  number  of  the  person 
presenting  the  testimony;  and  (2)  a  short 
(one  or  two  paragraph)  summary'  of  the 
presentation,  including  the  subject 
matter  and.  as  applicable,  the  product(s) 
(with  HTSUS  numbers),  service 
sector(s).  or  other  subjects  (such  as 
investment,  intellectual  property  and/or 
government  procurement)  to  be 
discussed.  A  copy  of  the  testimony  must 
accompany  the  notification.  Remarks  at 
the  hearing  should  be  limited  to  no 
more  than  five  minutes  to  allow  for 
possible  questions  from  the  TPSC. 
Persons  with  mobility  impairments  who 
will  need  special  assistance  in  gaining 
access  to  the  hearing  should  contact  the 
TPSC  Executive  Secretary. 

Interested  persons,  including  persons 
who  participate  in  the  hearing,  may 
submit  written  comments  by  noon, 
November  25,  2002.  Written  comments 
may  include  rebuttal  points 
demonstrating  errors  of  fact  or  analysis 
not  pointed  out  in  the  hearing.  All 
written  comments  must  state  clearly  the 
position  taken,  describe  with 
particularity  the  supporting  rationale, 
and  be  in  English.  The  first  page  of 
written  comments  must  specify  the 
subject  matter,  including,  as  applicable, 
the  product(s)  (with  HTSUS  numbers), 
service  sector(s),  or  other  subjects  (such 
as  investment,  intellectual  property 
and/or  government  procurement). 

3.  Requirements  for  Submissions 

In  order  to  facilitate  prompt 
processing  of  submissions  the  Office  of 
the  United  States  Trade  Representative 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this 
notice.  In  the  event  that  an  e-mail 
submission  is  impossible,  submissions 
should  be  made  by  facsimile. 
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Persons  making  submissions  by  e- 
mail  should  use  the  following  subject 
line:  "United  States — Morocco  Free 
Trade  Agreement"  followed  by  (as 
appropriate)  "Notice  of  Intent  to 
Testify."  "Testimony,"  or  "Written 
Comments."  Documents  should  be 
submitted  as  either  WordPerfect, 
MSWord.  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  should  begin  with 
the  characters  "P-".  The  "P-"  or  "BC-" 
should  be  followed  by  the  name  of  the 
submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments,  notice  of 
testimony,  and  testimony  will  be  placed 
in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5,  except 
business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003.6. 
Business  confidential  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  at  the  top 
of  each  page,  including  any  cover  letter 
or  cover  page,  and  must  be  accompanied 
by  a  nonconfidential  summary  of  the 
confidential  information.  All  public 
documents  and  nonconfidential 
summaries  shall  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
public,  by  appointment  only,  fi-om  10 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday.  An 
appointment  to  review  the  file  must  be 
scheduled  at  least  48  hours  in  advance 
and  may  be  made  by  calling  (202)  395- 
6186. 

General  information  concerning  the 
Office  of  the  United  States  Trade 
Representative  may  be  obtained  by 
accessing  its  Internet  Web  site  (http:// 
www.ustr.gov). 

Carmen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  02-25876  Filed  lQ-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2002-13482] 

Response  Boat  Replacement  Project; 
Programmatic  Environmental 
Assessment 

agency:  U.S.  Coast  Guard,  DOT. 
ACTION:  Notice  of  intent  and  request  for 
public  comments. 

SUMMARY:  The  U.S.  Coast  Guard 
announces  its  intent  to  prepare  a  ckaft 
Programmatic  Environmental 
Assessment  (PEA)  for  the  replacement 
of  response  boats.  The  PEA  will  assess 
the  decision  to  acquire,  homeport,  and 
operate  approximately  880  new 
response  boats  (approximately  180 
Response  Boat — Medium  (RB-M)  and 
approximately  700  Response  Boat — 
Small  (RB-S)  to  add  to  or  replace 
existing  Coast  Guard  boat  capability  at 
43  Groups/ Activities,  187  multi-mission 
stations,  and  26  Marine  Safety  Offices 
that  operate  Coast  Guard  boats.  The 
Coast  Guard  seeks  public  and  agency 
input  on  the  scope  of  the  PEA. 
Specifically,  the  Coast  Guard  requests 
input  on  any  environmental  concerns 
that  the  public  may  have  related  to 
existing  response  boats,  the  proposal  to 
replace  these  assets,  sources  of  relevant 
data  or  information,  and  any  suggested 
analysis  methods  for  inclusion  in  the 
PEA. 

DATES:  Comments  and  related  material 
must  reach  the  Docket  on  or  before 
November  25,  2002. 
ADDRESSES:  Comments  may  be 
submitted  in  several  ways.  To  make  sure 
your  comments  and  related  material  are 
not  entered  more  than  once  in  the 
docket,  please  submit  them  by  oidy  one 
of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2002-13482),  U.S. 
Department  of  Transportation,  Room 
PLr-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  Room  PL-401  on 
the  Plaza  Level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington 
DC  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  uumber  is  (202)  366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  (202)  493-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

In  choosing  from  these  means,  please 
give  due  regard  to  the  continuing 
difficulties  and  delays  associated  with 
delivery  of  mail  through  the  U.S.  Postal 
Service  to  federal  facilities. 


The  Docket  Manageinent  Facility 
mountains  the  public  docket  for  this 
notice.  Comments  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  in  Room  PL— 401. 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  above  address  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  for  federal  holidays.  You 
may  also  view  this  docket,  including 
this  notice  and  comments,  on  the 
Internet  at  http://dms.dog.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  about  the  project, 
vou  may  contact  CAPT  lames  Maes, 
Commandant  (G-OCS-2)  at  (202)  267- 
1085  01  jmaes@comdt.uscg.mil.  For 
questions  on  viewing,  or  submitting 
materials  to  the  docket,  contact  Dorothy 
Beard,  Chief,  Dockets,  DOT,  at  (202) 
366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  submit 
comments  and  related  materials  on  this 
notice.  Persons  submitting  comments 
should  include  their  names  and 
addresses,  this  notice  reference  number 
(USCG-2002-13482),  and  the  reasons 
for  each  comment.  You  may  submit 
your  comments  and  materials  by  mail, 
hand  delivery,  fax,  or  electronic  means 
to  the  Docket  Management  Facility  at 
the  address  given  under  ADDRESSES.  If 
you  choose  to  submit  them  by  mail  or 
hand  delivery',  submit  them  in  an 
unbound  format,  no  larger  than  8'  2  by 
11  inches,  and  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  if  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  materials  received 
during  the  conmient  period.  (For 
additional  information  about  this  notice 
or  the  PEA.  contact  Ms.  Kebby  Kelley  at 
(202)  267-6034  or 
Kkelley®comdt.  uscg.mil. ) 

Background  Information 

Domestic  port  safety  and  security  has 
long  been  a  core  Coast  Guard  mission. 
However,  in  the  wake  of  the  terrorist 
attacks  committed  on  September  11, 
2001.  emerging  threats  to  the  U.S. 
homeland  have  prompted  an  increased 
Coast  Guard  focus  on  protecting 
domestic  ports  and  the  U.S.  Maritime 
Transportation  System  from  terrorist 
threats.    - 

As  part  of  the  U.S.  response  to  these 
threats,  the  Coast  Guard  is  undertaking 
a  PEA  for  the  decision  to  acquire, 
homeport  and  operate  approximately 
880  new  response  boats  (approximately 
180  Response  Boat — Medium  (RB-M) 
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and  700  Response  Boat— Small  (RB-S) 
to  add  to  or  replace  existing  USCG  boat 
capabilitv  at  43  Groups/ Arfivities.  187 
multi-mission  stations,  and  2b  Marine 
Safetv  Offices  that  operate  Coast  Guard 
boats  Thev  will  be  located  in  multiple 
locations  along  the  east  and  west  coasts, 
the  Gulf  of  Mexico,  the  Great  Lakes. 
Puerto  Rico.  US.  Virgin  Islands.  Alaska, 
Hawaii  and  Guam.  The  PEA  will  discuss 
in  general  that  additional  personnel  as 
well  as  addilKmal  boat  allowam:es  may 
be  needed  at  currently  unknown 
locations  sometime  in  the  future. 
However,  because  the  numbers  of 
personnel  and  boats  and  the  time  frame 
for  these  site-specific  actions  is 
currently  unknown,  they  will  not  be 
discussed  in  detail  in  this  PEA  Any 
unforeseen  new  boat  allowances  and 
additional  personnel  needed  at  specific 
locations  will  be  addressed  in  site- 
specific  follow  on  National 
Environmental  Protection  .-Kct  (NEPA) 
documentation  as  necessary. 
Furthermore,  changes  to  infrastructure 
are  frequently  a  response  to 
htimeporting  decisions.  The  PEA  vmII 
discuss,  in  general,  the  possibility  of 
infrastructure  changes  resulting  from 
this  acquisition  However,  detailed 
analysis  of  any  necessary  site-specific 
infrastructure  changes  will  be  discussed 
in  follow  on  NEPA  documentation  as 
necessary 

The  Coast  Guard's  current  fleet  of  41- 
foot  utility  boats  is  aging  and 
technologically  obsolete.  In  addition, 
the  current  fleet  of  small  utility  boats  is 
an  assorted  mix  of  various  makes  and 
models  that  have  been  acquired  with 
more  attention  to  the  immediate  mission 
requirement  rather  than  the  long-term 
supportabilitv  of  the  vessel  or  training 
ciinsiderations  Fevs  of  the  existing  fleet 
of  boats  meet  emerging  requirements  for 
homeland  security,  such  as  higher 
intercept  speeds  and  endurance.  .\s  a 
result,  the  current  fleet  of  Coast  Guard 
boat  assets  lacks  the  technology,  full 
mission  capabilitv.  and  standardized 
training  and  maintenance  necessary  fur 
efficient  and  effective  mission 
perfnrmdni  e 

Proposed  .\ction 

In  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (Section  102(2)(c).  as  implemented 
by  the  Council  on  Environmental 
Quality  (CEQ)  regulations  (40  fTR  p.irts 
l.iOO-lSOH).  Department  of 
Transportation  (DOT)  Order  5640.1C 
iProc:edures  for  f'onsidoring 
Environinentdl  Impacts),  and  USCG 
Policy  (NEP.\   Implementing  Procedures 
and  Policy  for  Considering 
Environmental  Impacts,  (CX)MDTINST 
(Commandants  Instruction) 


M16475.1D).  the  Coast  Guard  intends  to 
prepare  a  PEA  on  the  Response  Boat 
Replat  ement  Project  The  purpose  of 
this  PEA  is  to  develop  a  high-level 
approai  li  diu\  liirection  for 
implementing  this  program. 

NEP.\  requires  federal  agencies  to 
consider  cili  signifit  ant  asp>'i:ts  of 
environmental  uiq)d(  ts  that  nirf\  result 
from  a  proposed  action,  to  inform  the 
publu  of  potential  impacts  and 
alternatives,  and  to  fa(  ilitatf  public 
involvement  in  the  assessment  process. 
The  core  of  oui  impact  assessment 
process  is  our  Environmental 
Assessment,  or  E.\  The  EA  must 
include,  anmng  other  topics, 
discussions  of  the  purpose  and  need  for 
the  proposed  action,  a  description  of 
alternatives,  a  description  of  the  affected 
•  •nvironment.  .iiui  ui  ''V  .ilu.itinn  of  the 
eiivironmt-ntal  uiipac  t.>  ol  tlie  prijposed 
action  and  alternatives.  Once  an  EA  is 
completed,  .iiul  thfn-  are  no  significant 
impacts  found,  tln'  le.id  ageni  y  prepares 
either  a  finding  of  no  significant  impact 
(FONSI)  or  a  mitigated  FONSI.  A 
mitigated  FONSI  is  one  in  which, 
although  the  pn'ft'rred  alternative  will 
have  some  signiticant  inipac:ts  to  the 
environment,  the  FONSI  and  EA 
anaKsis  im  ludi'  mitigation,  into  the 
preterretl  <tlterii<itivH.  to  rt-duce  such 
impacts  to  the  point  where  they  are  no 
longer  significant 

When  pre[),iriiig  a  PE.\.  the  agency 
may  evaluate  the  progr.im  hascd  nn 
common  geographic  locations, 
similarities  of  impacts,  or  states  of 
development   Recaii.se  no  site-specific 
homepdrting  dec  ision.s — allocated  assets 
to  Coast  Ciuard  facilities — will  be  made 
during  this  stage  of  the  project,  the  PEA 
IS  expcH  ted  to  facilitate  and  expedite  the 
preparation  of  stihsHCjuent  project- 
specific  NEPA  documents. 

The  PEA  will  address  the  general 
environmental  impacts  of  the  Proposed 
Action  .iiiii  the  No  Ac;ti(m  .\lternative. 
while  subsecpient  .inalvses  will  address 
specific  implementing  actums.  such  as 
homeporting  of  specific  response  boats 
dt  spe(  iti(   liicdtions   Hence,  as  the  first 
tier  E.\.  the  \'E.\  will  cover  general 
issues  in  a  broader-program  analysis. 
Subsecjuent  NEPA  documentation  will 
concentrate  on  the  issues  specific  to  the 
acticm  being  considered 

The  environment  potentially  affected 
by  the  Proposed  Action  may  be  the 
i-ntir*'  mdrin«-  ,in(l  lerrt'strial  c;oastal 
rfgum  of  the  i  imtinciital  U.S..  Alaska, 
Hawaii,  the  Caribbean.  Guam,  and  the 
Great  l^kes  where  the  Cioast  Guard  has 
facilities,  as  vvi-U  as  the  areas  where  the 
response  boats  (  urn'otiv  conduct 
operatiims. 

Because  personnel  levels  are  expected 
to  remain  status  quo."  and  only  minor 


infrastructure  changes,  if  any.  are 
expected,  the  PEA  will  not  evaluate 
socioeconomic  or  environmental  justice 
or  land  use  changes  in  derail  in  this 
programmatic  doc:ument.  Since  any 
major  infrastructure  changes  would  be 
addressed  in  future  sitcvspecific  NEPA 
documents,  the  PEA  will  not  evaluate 
land  use.  cultural  resources,  or 
geologic.al  resources  in  detail.  The  PEA 
will  focus  its  discussion  on  the  general 
aspects  of  the  affected  environment, 
such  as  air  c]uality:  water  iiualitv. 
terrestrial  and  marine  vegetation  and 
wildlife,  endangered  species  and  their 
habitat,  wetlands,  and  public:  safety.  The 
PE.\  will  compare  the  potential 
environmental  impacts  and  benefits  that 
would  result  from  the  proposed  action 
,in<i  the  no  action  alternative.  For  the 
purposes  of  this  programmatic 
diH  ument.  the  location  of  these  assets 
throughout  the  countr\  will  be 
designated  on  a  regional  ieviM. 

As  riHiuired  by  NEP.A.  the  C^oast 
(uiard  also  will  analyze  the  No  Action 
Alternative  as  a  baseline  for  comparing 
the  impacts  of  the  proposed  project.  For 
the  purposes  of  this  docuiment.  the  No 
.■\(  tiun  Alternative  is  defined  as  the 
Coast  Guard  keeping  the  current  nc?et  of 
41-foot  utility  boats  and  small  utility 
nim-standard  boats  and  replacing  them 
on  a  one-for-one  basis  as  they 
deteriorate  or  become  obsolete.  The  41- 
foot  utility  boats  are  aging  and 
ti'i  hniilogicallv  obsolete  anci  as  they  age, 
will  increasingly  not  be  able  to  meet 
homeland  security  rt?quirements  (high 
speed  intercept  and  endurance).  Also,  as 
these  boats  continue  to  age,  they  will 
require  more  'down-time'  for 
maintenance  and  repairs.  The  current 
Heet  of  small  utility  non-standard  boats 
is  an  assorted  mix  of  makes  and  models 
that  were  required  for  immediate 
mission  requirements.  Since  they  are 
non-standard'  boats,  maintenance, 
repairs,  and  personnel  training  vary 
from  one  type  of  model  to  another.  This 
situation  results  in  higher  maintenance 
and  repair  costs,  and  additional  training 
for  personnel  for  each  make  and  model. 
As  any  boat  becomes  too  outdated  to 
fulfill  its  mission,  it  would  be  replaced 
on  a  one-for-one  basis.  This  would 
further  complicate  maintenance  and 
repair  c;osts  and  personnel  training  and 
result  in  continuing  inefficiencies.The 
Coast  Guard  encourages  public 
participation  in  the  PEA  process.  The 
Sloping  period  will  start  with 
[uihlication  of  this  notice  in  the  Federal 
Register.  Multiple  methods  for 
provicHing  comments  will  be  available, 
ini.luding  mail.  Internet  and  fax. 

Public  meetings  will  only  be  held  if 
there  is  sufficient  interest  shown. 
Because  this  is  a  programmatic 
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document,  meetings,  if  held,  will  be  at 
a  district  or  national  level.  If  public 
hearings  are  held,  the  time  and  place  of 
the  hearings  will  be  announced  in  the 
Federal  Register.  You  may  request  a 
public  hearing  by  writing  to  the  address 
under  ADDRESSES. 

Following  the  scoping  process,  the 
Coast  Guard  will  prepare  a  draft  PEA.  A 
Notice  of  Availability  will  be  published 
in  the  Federal  Register  when  the  draft 
PEA  is  available.  Public  notices  will  be 
mailed  or  emailed  to  those  who  have 
requested  a  copy  of  the  Draft  PEA.  This 
period  will  provide  the  public  with  an 
opportunity  to  review  the  document  and 
to  offer  appropriate  comments. 

Comments  received  diu'ing  the  draft 
PEA  review  period  will  be  available  in 
the  public  docket  and  made  available  in 
the  Final  PEA.  A  Notice  of  Availability 
of  the  Final  PEA  and  FONSI  will  be 
published  in  the  Federal  Register. 

Dated:  October  3,  2002. 
CD.  Wurster, 

Rear  Admiral.  U.S.  Coast  Guard.  As.-iistant 

Commandant  for  Acquisition. 

IKR  Doc.  02-25792  Filed  10-9-02:  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-12528;  Notice  2] 

Uniroyal  Goodrich  Tire  Manufacturing, 
Grant  of  Application  for  Decision  That 
Noncompliance  is  Inconsequential  to 
Motor  Vehicle  Safety 

Uniroyal  Goodrich  Tire 
Manufacturing  (Uniroyal)  has 
determined  that  approximately  3,023 
P235/70R16  BFGoodrich  Radial  Long 
Trail  tires  do  not  meet  the  labeling 
requirements  mandated  by  Federal 
Motor  Vehicle  Safety  Staiidard  (FMVSS) 
No.  109,  "New  Pneumatic  Tires." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Uniroyal  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  June  25,  2002,  in  the  Federal 
Register  (67  FR  42846).  NHTSA 
received  no  comment  on  this 
application. 

During  the  period  of  the  8th  through 
the  10th  and  the  12th  through  the  14th 
weeks  of  2002,  the  Ardmore,  Oklahoma 
plant  of  Uniroyal  Goodrich  Tire 
Manufacturing  produced  and  cured  a 
number  of  tires  with  erroneous  marking. 


FMVSS  No.  109  (S4.3(d))  requires  that 
each  tire  shall  have  permanently 
molded  the  generic  name  of  each  cord 
material  used  in  the  plies  (both  sidewall 
and  tread  area)  of  the  tire.  Also,  S4.3(e) 
requires  that  each  tire  shall  have 
permanently  molded  into  or  onto  both 
sidewalls  the  actual  number  of  plies  in 
the  sidewall.  and  the  actual  number  of 
plies  in  the  tread  area  if  different. 

The  noncompliance  with  S4.3(d)  and 
(e)  relates  to  the  mold.  The  tires  w-ere 
marked  "Tread  Plies:  2  Polyester  +  2 
Steel  +  1  Nylon."  instead  of  the  correct 
marking  "Tread  Plies:  2  Polyester  +  2 
Steel." 

Uniroyal  states  that  of  the  total  3.023 
tires  produced.  1.460  have  been  isolated 
and  will  be  brought  into  compliance  or 
scrapped.  Uniroyal  does  not  believe  that 
this  marking  error  will  impact  motor 
vehicle  safety  because  the  tires  meet  all 
applicable  Federal  Motor  Vehicle  Safety 
performance  standards,  conform  to  the 
original  specifications,  and  the 
noncompliance  is  one  solely  of  labeling. 

The  Transportation  Recall. 
Enhancement,  Accountability,  and 
Documentation  (TREAD)  Act  (Public 
Law  106-414)  required,  among  other 
things,  that  the  agency  initiate 
rulemaking  to  improve  tire  label 
information.  In  response,  the  agency 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  in  the 
Federal  Register  on  December  1.  2000 
(65  FR  75222).  The  agency  received 
more  than  20  comments  on  the  tire 
labeling  information  required  by  49  CFR 
Sections  571.109  and  119.  Part  567.  Part 
574,  and  Part  575.  With  regard  to  the 
tire  construction  labeling  requirements 
of  FMVSS  109,  S4.3(d)  and  (e),  most 
coimnenters  indicated  that  the 
information  was  of  little  or  no  safety 
value  to  consumers.  However,  according 
to  the  comments,  when  tires  are 
processed  for  retreading  or  repairing,  it 
is  important  for  the  retreader  or  repair 
technician  to  understand  the  make-up  of 
the  tires  and  the  types  of  plies.  This 
enables  them  to  select  the  proper  repair 
materials  or  procedures  for  retreading  or 
repairing  the  tires.  A  steel  cord  radial 
tire  can  experience  a  circumferential  or 
"zipper"  rupture  in  the  upper  sidewall 
when  it  is  operated  underinflated  or 
overloaded.  If  information  regarding  the 
niunber  of  plies  and  cord  material  is 
removed  from  the  sidewall,  technicians 
caimot  determine  if  the  tire  has  a  steel 
cord  sidewall  ply.  As  a  result,  many 
light  truck  tires  will  be  inflated  outside 
a  restraining  device  or  safety  cage  where 
they  represent  a  substantial  threat  to  the 
technician.  This  information  is  critical 
when  determining  if  the  tire  is  a 
candidate  for  a  zipper  rupture.  In  this 
case,  since  the  steel  cord  construction  is 


properly  identified  on  the  sidewall.  the 
technician  will  have  sufficient  notice 

In  addition,  the  agency  conducted  a 
series  of  focus  groups,  as  required  by  the 
TREAD  Act,  to  examine  consumer 
perceptions  and  understanding  of  tire 
labeling.  Few  of  the  focus  group 
participants  had  knowledge  of  tire 
labeling  beyond  the  tire  brand  name, 
tire  size,  and  tire  pressure. 

Based  on  the  information  obtained 
from  comments  to  the  ANPRM  and  the 
consumer  focus  groups,  we  have 
concluded  that  it  is  likely  that  few 
consumers  have  been  influenced  by  the 
tire  construction  information  (number  of 
plies  and  cord  material  in  the  sidewall 
and  tread  plies)  pro\ided  on  the  tire 
label  when  deciding  to  buy  a  motor 
vehicle  or  tire. 

The  agency  belie\es  that  the  true 
measure  of  inconsequentiality  to  motor 
vehicle  safety  in  this  case  is  the  effect 
of  the  noncompliance  on  the  operational 
safetv  of  vehicles  on  which  these  tires 
are  mounted.  This  labeling 
noncompliance  has  no  effect  (jn  the 
performance  of  tires  of  2  Polyester  and 
2  Steel  Ply  construction. 

In  consideration  of  the  foregoing. 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety.  Accordingly,  its 
application  is  granted  and  the  applicant 
is  exempted  from  providing  the 
notification  of  the  noncompliance  as 
required  by  49  U.S.C.  30118.  and  from 
remedying  the  noncompliance,  as 
required  by  49  U.S.C.  30120. 

(49  U.S.C.  30118.  ;10120:  delegations  of 
authoritv  dt  49  C:p'R  1  50  and  501.8) 

Issued  on:  Oi  tober  4.  2002. 
Stephen  R.  Kratzke. 

.■{ssociatf  .Administrator  tor  Hulfnwking. 
IFR  Doc.  02-25791  Filed  10-9-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA  2002-11270,  Notice  No. 
02-8] 

Safety  Advisory:  Unauthorized 
Stamping  of  DOT  specification 
Compressed  Gas  Cylinders 

AGENCY:  Research  and  Special  Programs 

Administration. 

ACnON:  Safety  advisory  notice. 

summary:  This  is  to  notify  the  public 
that  RSPA  has  documented  the 
unauthorized  stamping  of  indentations 
in  the  side  walls  of  high-pressure 
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.  imf)r»'>^.'(i  l;  i>  c>  luuiurs  by  Blue  Water 
l)i\>T>    Hlu.'  Wdter).  Ltd..  Road  Town. 

I'lrtiil.i.  British  \'irv;in  Mami-  Th>' 

(  \  llIldtTs  .iTf  \)fU)-^  Usf'd  in  ttl-'  ^(    I    ii.\ 

;iiilLi-tr\    An  iinil''t"rmiii>'ii  ni;inburof 
<h"  SCTH.X  .  xhii.i.T-.  -r    :li\"  t.mk^" 
iwiit'ii  b\  Hill''  Wat.T  [)n.•r^  w'l'' 
>tainpf<i  u  ltd  iiiMiith  and  vt-ar  iiiarkmu-- 
III  thf  -hi.'  '.s  ilK  'it  thecvlindtTs,  K.SPA 
lia^  'i-'t>'r;iiin'''i  that  some  of  the 
civliniicr^  :iia\  hav''  })'■>•])  >"M  •'' 
indivniuaN    .r  1    ^   '  ijinjiaiii-'^  and 
pos>itil\    if"  h-'iiii;  used  for 
transpDFt  iTi'ii  .  t  iiazardous  materials  in 
commen  •■  in  ttv  !    S  All  cylinders 
obs>'r\-Mi  ■.\.T''n()r  l.\L  aluminum 
cylnui'T^   hit  Mth-T  L\linder  types  may 
be  in\  <  >l\  ''d 

Th»'  Ha/ardnus  Materidls  Regulations 
HMKi  >pt't  ifiiailv  [imhibit  stamping  in 
th>'  Mde  wall  of  i    iinprfssed  gas 
I  \  liiuifT'^,  p\(-ppt  I)(  )r  !F  ('\lind>'rs 

b^•^  a  use  diiinL;  > iiid  i  ■  iinpf  iiiii^''  tii.- 

structural  intt'i;nt\  ot  thf  (a  lind<'i    Ih'' 
HMR  prnhiliit  th>'  i  h.ir'^irm  nr  fiilinu    ^t 
!)( )'!'  >pt'(  itii  ati'in    ir  .'Xi'iiiptii  in 
I  \  lindtTs  with  i  ■  uiipri'sM'd  _;as  -  u  Mtlici 
ha/ardiius  inat'TiaN  and  th>'  -dt'Ting  tm 
traiispiirtatiMii  ot  i  \  lmd<'rs  with 
inarkinLjs  stamped  in  th"  ^id''  '.\  ilU 
F-'urthtTiiMn'.  th>'  HMK  pr-duhit 
iudrn^tatii   rv'tt'stiiu^  and  thf  r''t'irn  ',•> 
■^t'r\'ii  '■  •  it  I  \  lind>'r-~  that  lia\. f  been 
stampt'd  Mil  ttir  sid''  \\.all  nf  the 
(  \hnd"r   Am  <  \liiiders  that  ar''  inarkfd 
on  flif  --id-'  'Aall  shnuid  h>'  i  i  nidt'inn-'d 
in  i(  I  nrdaiK  »■  v\  itii  th>'  HMK   s.-rmu-- 
ptTSdiiai  in!iir\ ,  d'Mtli.  <>f  pnipcrtv 

danicii; uiii  result  frnni  riiptur''  •  >\  a 

( \  lindtT 

FOR  FURTHER  INFORMATION  CONTACT: 
Ri)hf'rt  Bunn,  Ha/ardmi-.  \lat.Tia!> 
Entur'  fiii-'rit  Sp.'f  iali--t,  Siiuthcrn 
Ri'i^iiin.  ( )tfu  t'  'it  Ha/. irdi Ills  Matenai.s 
Enforct'infUt,  K>'>far(  h  and  Sjn'cial 
F^ri)i:;ranis,  L    .S    [)e[)artni>'nt  ut 
Transpnrtdtion,  1^01  Columbia  .\\fniii' 
.Suite  5J()   Ccjllege  Park   (',:\   ion: 
Telephone    i404l   MtT-hlil)    f'a\    '4041 

SUPPLEMENTARY  INFORMATION:  K,S1'.\  ha-. 
d()(  umented  the  unauthorized  ni.irkiiii; 
lit  hii^h-pressuri'  (  onipressed  ^a-. 
cylinders  on  the  side  wall  ot  the 
cylinder  b\  Blue  Water  Divers  iBIue 
\Vaterj.  L.td  .  Road  Town,  Tortola. 
British  \'iri;in  Islands  The  tanks  are 
being  Used  in  the  S(;rB.\  industr\    .\n 
undetermined  number  of  the  .S(!l  'B.A 
cylinders  or  "dive  tanks  '  owned  h\ 
Blue  Water  Duers  were  stamped  with 
month  and  \ear  markings  in  the  side 
walls  of  the  ivlinders.  RSP.-\  has 
determined  that  some  of  the  cvlinders 
may  ha\.e  been  sold  to  in(ii\iduals  or 
I'  S   companies  and  possibly  are  being 
used  for  transportatum  of  hazardous 
materials  in  f:ommer(.e  in  the  {'  S.  Some 


of  the  1  vlinders  have  been  requalified  in 
DOT-certified  ludrostatii   retest 
f.K  ilities  III  the  1  ■  S    Virgin  Islands.  The 
1  \  hiiders  in  ([uestion  ma\  have  stickers 
on  the  side  v\,ills  that  may  coyer  the 
sid.'  wall  st,iiu()s    .Ml  (  vlinders  observed 
were  ])( )  r  f.\l.  .ilununum  (  \  linders.  but 
itliei  (  \  iiiider  t\  [les  ma\  be  invoked. 

rill'  H.MK  spei  ificalU  firobibit  the 
st.inipin'^  ot  m.irkings  m  the  side  walls 
of  (  (impressed  i_;as  cylinders  because 
doiiiL;  so  I  ould  (  onifiromise  the 
striK  tural  integrit\  of  the  cvlinder  The 
H\!R  prohibit  the  (barging  or  filling  of 
(:\  linders  w  ith  i  om[)ressed  gas  or  other 
h.i/.irdous  in.iti'ri.ils  when  the  c\  linders 
iKi\  >'  ln'i'ii  stam[)ed  I  in  their  side  walls. 
Furthermore,  the  HMR  prohibit 
h\  dri  ist-itit   retestmg  and  return  to 
s.M\  u  >■  lit  (  \  linders  with  markings 
st, milled  in  the  side  walls.  .\n\  c:\linder 
t.iiind  to  ha\e  l)eeri  stamped  with 
markiiiLis  on  tlie  side  wall  of  the 
\  lind«'i  stiould  be  (  ondemned  in 
II  I  ord.uii  e  with  the  HMR   .S«>rious 
persiuial  in|ur\    de.ith.  or  [)roper1\' 
d.iin.ii;e  I  ould  result  from  rupture  of  a 
I  \  lindei 

H.iseii  nil  Its  preliiniiiar\ 
iiuestiL;alion,  R.S1'.\  learned  th.it  Blue 
W.iter  has  sulimitted  some  ot  these 
I  \  lindiTs  tor  requaliti(  .ition  in  the  I '  S, 
\  irL;in  Islands  or  h.is  sold  some  ot  these 
{.\  linders  that  are  now  being  used  in  the 
I '  ^    ViiLjin  Islands   .Some  ot  these 
1  \  lindi'rs  ma\  have  .i  sti(  ker  im  the  side 
iit  the  I  \  liiider  with  the  name  ■"Blue 
W.it.'i  Duers    on  the  sti(  ker.  Others 
in,i\  sinijiU  be  stamped  im  the  side  ot 
ill.'  1  \  lindei    .\n\  (  \  Under  that  has  a 
stii  ker  .is  des(  ribed  .ibove  should  be 
1  loseK  iiisjiec  ted   \'ou  should  remo\*' 
the  stii  ker  and  inspei  t  for  an\ 
iinaiitimri/ed  markings  or  stamping  im 

the  side  of  the  (  \  Under 

The  I  \  linders  observed  are  stamped 
'  111  the  side  \\,ill  with  a  marking  of  a 
III!  lilt h  ,iiid  a  \ear   For  example: 
J         DO 

Some  1  \linders  ha\e  multiple  months 
.iiiii  \e,irs  stamped  on  the  sides  of  the 
(  vlinders  All  labeU.  stitikers  and  bands 
should  ahva\s  be  removed  from 
I  \  linders  prior  to  requalification. 
(Minders  described  in  this  safety 
ad\isor\.  or  anv  (\  Under  with  side-wall 
stamping  or  unauthorized  markings. 
should  not  be  UUed.  refilled,  retested  or 
reipialiUed  for  use  in  underwater 
breathing  or  for  any  hazardous  material 
[iLirpose  These  cylinders  should  be 
(  ondemned  in  accordance  with  the 
H.MR  RSPA  requests  that  any  person 
possessing  a  c\linder  described  in  this 
safety  advisory  telephone,  or  provide  a 
fai  simile  to.  Robert  Bunn  with  the 
following  information  for  each  cylinder: 
( 1 )  The  cylinder  manufacturer's  name. 
(21  tht>  serial  number  of  the  cvlinder,  (3) 


the  DOT  specification  or  exemption 
information  for  the  cylinder,  and  (4) 
details  concerning  the  acquisition  and 
subsequent  dispositicm  of  the  cylinders. 

Issa.'d  m  \V>is!iiiii;ton.  DC  mi  ( )i  Inher  4. 
Jlioj 
Robert  .\.  McGuire, 

\sMii  iiiti  Atlniini^tnitor  ttirHd/dnloii'- 
.V/a/rnii/-.  Silh'l\ 

IKRDiK     ():i-2."i7')l)  t-ileii  lU-')-()^;  K  4.")  anil 
BILLING  CODE  4910-60-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Debt 
Management  Advisory  Committee 
Meeting 

.\otice  is  hereby  given,  pursuant  to  5 
C  SC.  .Xpp.  2.  ^  10(a)(2).  that  a  meeting 
will  be  held  at  the  L'.S.  Treasury 
Department.  I.Tth  and  Pennsylvania 
Avenue.  N'W.,  Washington.  DC.  im 
October  29.  2002.  of  the  following  debt 
management  advisory  committee. 
The  Bond  Market  Association 
Treasury  Borrowing  Advisory 

Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  Committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
Committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  9  a.m.  Eastern  time 
and  will  be  open  to  the  public.  The 
remaining  sessions  and  the  committee's 
reporting  session  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C.  App.  2. 
i^  10(d)  and  Public  Law  103-202, 
t*  202(c)(1)(B)  (31  U.S.C.  3121  note). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  bv  departments  by  5 
r.S.C.  App.  2.  §  10(d)  and  vested  in  me 
bv  the  Treasury  Department  Order  No. 
101-05.  that  tfie  closed  portions  of  the 
meeting  are  concerned  with  discussions 
of  the  issues  presented  to  the  Committee 
bv  the  Secretary  and  recommendations 
of  the  Committee  to  the  Secretary, 
pursuant  to  Public  Law  103-202, 
<^  202(c)(1)(B).  Thus,  this  information  is 
exempt  from  disclosure  under  that 
provision  and  5  U.S.C.  552b(c)(3)(B).  In 
addition,  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  from  disclosure  under  5 
use.  552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
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final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,such  a 
committee  is  recognized  to  be  an 
advisor^'  committee  under  5  U.S.C.  App. 
2, §3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory' 


committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b(c)(9)(A). 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary-  of 
committee  activities  and  such  other 


matters  as  may  be  infr»rmativp  to  the 
public  consistent  with  the  policy  ot  5 
U.S.C.  552b.  The  Designated  Federal 
Officer  or  other  responsible  agencv 
official  who  may  be  contacted  for 
additional  information  is  Paul  Malvev. 
Director.  Office  of  Market  Finance  at 
202-622-2630. 

Dated:  October  4.  20U2 
Brian  C.  Roseboro, 

.4.s.s(.stan(  St'(  ri'lan  .  Finani  ml  MiirKf^ts. 
\¥K  Do(  .  n2-2.T761  Fiii-d  in-'t--(32;  8:4.5  ami 
BILLING  CODE  4810-25-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  ot  previously 
published  Presidential  Rule  Proposed  Rule, 
and  Notice  documents  These  corrections  are 
prepared  Dy  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
plsevvhere  in  the  issue 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21.  36,  and  91 

[Docket  No  FAA-2000-7587  Amdt  No  21- 
81.  3&-24  &  91-275] 

RIN  212O-AH03 

Noise  Certification  Standards  for 
Subsonic  Jet  Airplanes  and  Subsonic 
Transport  Category  Large  Airplanes 

i.oiifi  ti'in 

In  rule  document  02-15JH5  beginning 
on  page  45194  in  the  issue  of  Monday, 
lulv  8.  2002.  make  the  following 
corrections: 

1.  On  page  45194.  in  the  first  column, 
under  the  heading  "ACTION:",  in  the 
first  line,  "requests"  should  read 

request". 

2.  On  page  45194.  in  the  second 
column.  und»T  thf  heading 
".Availability  of  Rulemaking 
Documents   ,  :ii  th''  JOth  line.    Office  of 
Bultnidking  s"  should  read  "Office  of 
Rulemakmg"s". 

3.  On  page  45194.  in  the  second 
column,  under  the  same  heading,  in  the 
31st  line.  "  of"  should  read  "or". 

4.  On  page  45194.  in  the  third 
column,  under  the  headmg  "Current 
Regulations"  in  the  3rd  line,  "directed 
to  prescribed"  should  read  "directed  to 
prescribe" 

5.  On  the  same  page,  in  the  same 
column,  under  the  .same  heading,  in  the 
12th  line.  "Subpart"  should  read 
"Subparts" 

6  On  tht'  same  page,  in  the  same 
column.  umii^T  the  same  heading,  in  the 
14th  !iii»'     staruiards  and"  shculil  rt'ad 

stdriilard-  that" 

7  On  the  same  page,  in  the  same 
column,  under  the  heading 
"Govfrnment  and  Industn,- 
Caopt^nitKin" .  in  the  4th  line. 
"Administrators"  should  read 
"Administrator". 

8  On  the  same  page,  in  the  same 
column,  in  the  third  full  paragraph,  in 


the  eighth  line  fri  an  \\v  fxittmn.    part 
36"  should  re.id    Dl  part  Ih 

9.  On  p.ige  4519fi,  in  thf  thir<i 
column    m  the  sec  nnii  full  paragraph,  in 
the  first  line.  "The  final  rule"  should 
read  "This  fin.il  rulf " 

10  On  Y^'-^.v  4.")1MH.  m  the  first 
column.  Ill  ihf  thinl  tuU  paragraph. 
correct  •'**•"  tn  n-ad  "      '  in  the  fmir 
places  it  appears 

11.  On  page  451'tH.  in  the  first 
(  nlumn.  in  the  seventh  full  p.iragraph. 
in  the  fourth  line.  "A3b.4.9.11     should 
read  "A36. 3.9.11". 

12   On  page  45198.  in  the  third 
column,  in  the  lOth  line,    align  part  and 
I.\R  36"  should  If. ill     almn  part   Ui  and 
IAR36". 

13.  On  the  same  page,  in  the  saiiif 
column,  under  the  heading  "Section 
36  1".  in  the  second  line 
"Amendments"  should  nwd 

Amendment". 

14.  On  page  45199.  in  tlif  lirst 
column,  in  the  first  full  paragraph,  in 
the  last  line,  "past"  should  read   '[)art" 

15.  On  the  samn  pagr.  in  the  same 
column.  undiT  thf  thiMdiiiL;  Sn  tn>!\ 
36.2.  in  the  first  p.ua^raph.  in  the  first 
line,  "conte.xf   ^hnuld  rrad    i  ontfiit" 

16.  On  tlu'  saiiif  pagr,  in  the  sami' 
column,  under  the  same  heading,  in  the 
same  paragraph,  in  the  12th  line,  "date 
of  certification!"  should  read  "datf  of 
cert ific.it ion  .ipplu  .ition) 

17.  On  the  same  [).i'..;i'.  m  thf  same 
column,  under  the  h>Mdini;     Sf'(tinn 
36  6" .  in  the  second  line,    the  fference 
form"  shuuid  rrad  "the  referenc  e  for" 

18.  On  the  saiiu'  [lagf.  in  thf  third 
column,  under  tiif  lifadim;    A  us  j 
\nisf'  Crrtiiiiittmn  T'-^t  ami 
Mfdsurenit-tit  (A>iulitii>!i'^"   in  the 
second  full  paragraph,  m  thf  IJth  line, 
"not"  should  re.id    now 

19.  On  the  sanif  pagf .  in  the  same 
column,  tinder  thf  same  heading,  in  the 
second  full  paragraph,  in  the  IHth  line 
"circuit"  should  read  "circular" 

20   On  thf  saiuf  pagf ,  in  the  same 
colunm.  under  thf  same  heading,  in  the 
fourth  full  paragraph,  m  the  second  line. 
"A26.2.2.2(br   should  read 
"A36.2.2.2(b)" 

21.  On  page  45200.  in  the  first 
column,  in  thf  second  full  paragraph,  in 
the  first  iiiif .    requirements"  should 
read  "rfquirf  ment" 

22   On  the  same  fiage,  in  the  third 
column,  in  the  eighth  full  paragraph,  in 
the  third  line,  "lease"  should  read 
least    . 


23.  On  page  45201.  in  the  first 
column,  in  the  fifth  full  paragraph,  in 
the  second  and  fifth  lines,  "lease" 
should  read  "least". 

24.  On  the  same  page,  in  the  same 
column,  in  the  seventh  full  paragraph. 
in  the  fourth  line,  "allow"  should  read 
■  allows" 

25  On  the  same  page,  in  the  second 
(  olumn.  in  the  third  full  paragraph,  in 
the  ninth  line,  "can  be  calculated  for  the 
f()uations  contain"  should  read  "can  be 
(  alculated  from  the  e(}uations 
(  iintained" 

2t).  On  the  same  page,  in  the  third 
( iijunin.  under  the  heading  "Sfction 
AJH  "  Ddtd  Rrp(jrtin^"  in  the  second 
hill  paragraph,  in  the  se\enth  line. 
■measure"  should  read  "measured". 

27.  On  page  45202.  in  the  first 
lolumn.  under  the  heading  "Sectinn  A 
36.7  Sound  Attenuation  in  Air" .  in  the 
second  line,  "must  use  he"  should  read 
"must  be". 

-H  On  the  samf  page,  in  the  second 
(  nlumn.  in  the  third  full  paragraph,  in 
thf  second  line,  "described"  shoukl 
rfad  "describe", 

24.  On  the  same  pagt\  in  the  se(  ond 
column,  in  the  fifth  full  paragraph,  in 
thf  seventh  line.  "Al'.NL"  shiuild  read 
■KI'NL". 

30.  On  page  45203.  in  the  first 
column. in  the  first  full  paragraph,  in  the 
seventh  and  eighth  lines,  "will 
harmonize"  should  read  "will  further 
harmonize". 

^1.  On  the  same  page,  in  the  same 
column,  under  the  heading  Section 
B36.4  Test  Xoise  Measurement  in  the 
second  full  paragraph,  in  the  sef:ond 
line,  "sidelines"  should  read  "sideline" 
and  in  the  13th  line  "measurement" 
should  read  "measurements", 

.^2.  On  the  same  page,  in  the  second 
column,  under  the  heading  Section 
B  iH.5  Maximum  Soise  Levels,  in  the 
first  full  paragraph,  in  the  seventh  line. 
"FR  26360"  should  read  "FR  16360" 
and  in  the  eighth  line,  "references" 
should  read  "reference". 

33.  On  the  same  page,  in  the  same 
column,  under  the  heading  Section 
B.iB  6.  in  the  third  full  paragraph,  in  the 
third  line.  "367(d)(3)(i)(B)"  should  read 
"36.7(d)(3)(i)(B)". 

34.  On  the  same  page,  in  the  same 
column,  under  the  heading  Section 
B36. 7  S'oise  Certification  Reference 
Procedures,  in  the  second  line, 
"limitation"  should  read  "limitations". 

35.  On  the  same  page,  in  the  third 
column, of  the  third  full  paragraph,  in 
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the  10th  line,  "speed"  should  read 
"speeds". 

36.  On  the  same  page,  in  the  same 
column,  of  the  fourth  full  paragraph,  in 
the  first  line,  "FA"  should  read  "FAA". 

37.  On  page  45204,  in  the  second 
column. of  the  first  full  paragraph,  in  the 
12th  line,  "determined"  should  read 
"determining". 

38.  On  page  45204,  in  the  third 
column,  the  heading 

Appendix  H — Noise  Requirements  for 
Helicopters  Under  Subpart  H  Section 
H36.101  Noise  Certification  Test  and 
Measurement  Conditions."  should  read 

Appendix  H — Noise  Requirements 
for  Helicopters  Under  Subpart  H 
Section  H36.101  Noise  Certification  Test 
and  Measurement  Conditions." 

39.  On  page  45204,  in  the  third 
column,  in  the  Table,  under  the  column 
"New  section",  in  the  fifth  entr\', 
"A36. 7(b)(3)"  should  read 
"B36.7(b)(3)". 

40.  On  page  45205.  in  the  third 
column,  in  the  table  "CROSS 
REFERENCE  TABLE  ",  and  under  the 
second  column  "Old  section",  in  the 
third  entrv  from  the  bottom, 
"A36.1(b)"(5).  A36.1(d)"  should  read 
"A36.1(b)(5).A36.9{b){l)". 

41.  On  page  45206,  in  the  second  and 
third  columns  column,  in  the  tables 

" REDESIGN ATION  TABLE  FOR 
APPENDICES  A  AND  B— Continued ". 
the  headings  of  the  first  column  "Old 
section"  should  read  "New  section"  and 
the  headings  of  the  second  column 
"New  section"  should  read  "Old 
section". 

42.  On  page  45206,  in  the  second 
column,  in  the  table  "REDESIGNATION 
TABLE  FOR  APPENDICES  A  AND  B— 
Continued",  under  the  corrected  second 
column  "Old  section",  in  the  22nd 
entrv,  "A36.11(c)"  should  read 

"B36. 11(c)". 

43.  On  the  same  page,  in  the  same 
column,  in  the  same  table,  and  under 
the  corrected  second  column  "Old 
section",  at  the  sixth  entry.  "C36. 5(c)(2). 
C36.9(c)"  should  read  "A36.5(c)(2), 
C36.9(c)". 

44.  On  the  same  page,  in  the  third 
column,  in  the  same  table,  and  under 
the  corrected  second  column  "Old 
section",  in  the  10th  entr>', 

"C36. 5(c)(2)"  should  read  "A36. 5(c)(2)". 

45.  On  page  45207.  in  the  first 
column,  in  the  ninth  line,  "Section 
A36.2.2.2(e)"  should  read  "Section 
2.2.2(e)". 

46.  On  the  same  page,  in  the  first 
column, in  the  second  full  paragraph,  in 
the  first  line,  "requires"  should  read 
"require". 

47.  On  the  same  page,  in  the  second 
column,  in  the  second  full  paragraph,  in 


the  fifth  line.  "AFM/REM"  should  read 
"AFM/RFM". 

48.  On  page  45209.  in  the  first 
column,  under  the  heading  "Cost 
Savings",  in  the  second  full  paragraph, 
in  the  sixth  line,  "if  should  read  "is". 

49.  On  the  same  page,  in  the  second 
column,  in  the  15th  line,  a  period 
should  appear  after  the  word  "period". 

50.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
same  line,  "nit"  should  read  "not". 

51.  On  the  same  page,  in  the  same 
column,  in  the  first  full  paragraph,  in 
the  nth  line,  "however."  should  read 
"however.  ". 

52.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 
the  14th  line,  "sideline  array."  should 
read  "sideline  array.)". 

53.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  ninth  and  10th  lines,  "no  more  than 
10  tests  and  that  the  derived  estimated 
cost  savings  '  should  read  "no  more 
than  10  tests  will  be  conducted  over  the 
next  10  years  and  that  the  derived 
estimated  cost  savings". 

54.  On  page  45210.  in  the  second 
column,  in  the  third  full  paragraph,  in 
the  ninth  line.  "S95.250"  should  read 
"395.240". 

55.  On  the  same  page,  in  the  third 
column,  in  the  fourth  line,  "years  " 
should  read  "year". 

56.  On  the  same  page,  in  the  same 
column,  in  the  10th  line.  "S770"  should 
read"S780". 

57.  On  the  same  page,  in  the  same 
column,  in  the  13th  line,  "annualize" 
should  read  "annualized". 

58.  On  the  same  page,  in  the  same 
column,  in  the  second  full  paragraph,  in 
the  third  and  fourth  lines,  "economic 
impact  to  the  Regulatory  Flexibility 
Act,"  should  read  "economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  pursuant  to  the  Regulatory 
Flexibility  Act.". 

59.  On  page  45211.  in  the  first 
column,  in  the  fourth  full  paragraph,  in 
the  third  line.  "Title  li"  should  read 
"Title  11". 

PART  36— CORRECTED 

60.  On  the  same  page,  in  the  second 
column,  under  the  heading 
"Authority:",  in  the  fourth  line.  "E.O. 
11513"  should  read  "E.O.  11514". 

§  36.1     [Corrected] 

61.  On  the  same  page,  in  the  same 
column,  in  §  36.1.  under  amendatory 
instruction  5b.,  in  the  first  line,  "(b)" 
should  read  "(d)"  and  in  the  second 
line,  "turboject"  should  read  "turbojet". 

62.  On  the  same  page,  in  the  same 
column,  in  §  36.1,  under  amendatory 


instruction  5e..  in  the  third  linf .  "ins" 
should  read  "its". 

63.  On  the  same  page,  in  thf  third 
column,  in  the  same  section   under 
amendatory  instruction  5i..  m  the  third 
line,  "remove"  should  read  "  .ind 
remove", 

64.  On  the  same  page,  m  the  same 
column,  in  the  same  set:tion.  under 
amendatory  instruction  5i  .  in  the  fourth 
line,  remove  the  repeated  tfxt  "and  add 
appendix  B'  in  its  place". 

§  36.2     [Corrected] 

65.  On  the  same  page,  in  the  same 
column,  in  §  36,2.  in  paragraph  (b).  in 
the  fourth  line.    ^  21,y5ib)"  should  read 
"^  21.93(b)". 

§  36.6     [Corrected] 

66.  On  page  45212.  in  the  first 
column,  in  §  36,6.  above  the  section 
heading  add  the  words 

"The  additions  and  rexisums  ffad  a- 
follows:". 

67.  On  the  same  page,  in  thf  same 
column,  in  §  36.6.  under  paragraph 
(c)(l)(iv).  "(iv)"  should  read  "(vij" 
Appendix  A  to  Part  36— [Corrected] 

68.  On  page  45214.  in  the  first 
column,  at  paragraph  .\36..>.1.5,  in  thf 
si.xth  line,  "means"  should  read 
"mean", 

69.  On  the  same  page,  in  the  sei  niid 
column,  at  paragraph  ,^36.3.1  lb,  in  the 
fourth  line,  "angel"  should  rfad 
"angle", 

70.  On  the  same  page,  in  the  third 
column,  at  paragraph  .\3fi, 3.4,1,  in  thi> 
third  line,  "insertion  loss"  should  read 
"the  insertion  loss". 

71.  On  the  same  page,  in  the  same 
column,  at  paragraph  ,^36.3.5.1.  in  the 
fourth  line,  "basic"  should  read  "basis". 

72.  On  page  45215.  in  the  first 
column,  at  paragraph  A36.3.6,l,  in  tlif 
seventh  line,  "away"  should  read    a 

wav". 

73.  On  page  45216.  in  the  first 
column,  at  paragraph  .^36.3.6.6.  in  thf 
first  line,  before  "calibration",  insfrt 
"reference  level  range,  the  lf\f  1 
corresonding  to  the". 

74.  On  the  same  page,  in  the  same 
column,  at  paragraph  .^36.3.6,7. 
"Analvsis  systems."  should  read 

■A36.3.7  Analysis  svstems." 

75.  On  the  same  page,  in  the  st-cond 
column,  at  paragraph  A36.3.7.4.  in  thf 
eighth  line,  "is"  should  read  "Is"  and 
in  the  12th  line,  "failing"  should  read 
"falling"  and  in  the  18th  line,  "failing" 
should  read  "falling". 

76.  On  the  same  page,  in  the  same 
column,  at  paragraph  .^36.3  7.5.  in  the 
15th  line,  "press"  should  read 
"pressure", 

77.  On  the  same  page,  in  the  third 
column,  in  the  sixth  line.  ".\36.3.76' 
should  read  "A36.3.7,6". 
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7H   On  the  samt'  pat^e.  in  the  ^.inic 
I  iilumn.  at  pdragraph  A36,.-!  9,.i.  m  the 
third  liiuv  ■  rd/iny"  shnuld  rt-dd 
"i^rdzini; 

7M  On  pdge  4tJ1~.  in  the  first 
column,  dt  pardur.iph  AJh  J  i)  H  '    in  tlu 
fnurth  line,     know"  ^himld  redd 
known'   diid  in  the  sevt-nth  liiu', 
"difffrf'nc  fs  '  should  read     difffrt'iu  ►■ 

KO.  On  thf'  sdinc  page,  in  th>'  se(  ond 
column,  dt  pdraurtiph  A  Ui  f  M  II)  '    in 


th»'  _'lst  liiif.   'nott'"  should  read  "not 

HI   On  page  45218,  in  the  first 
column,  at  paragraph  A36.4.3,l(b)  Step 
2.  ■■|A(;,A)|  =  "  should  read  "lAsty^Arlh", 

HJ   On  page  45219,  in  the  first 
(  olumn.  at  paragraph  ASe.-^.J.llj)  Step 
10.  Ill  the  se\enth  line,  "value"  should 
redd  "\dlues  ' 

H.i   On  page  45223,  in  the  table,  under 
the  i  olumn  Meaning,  in  the  11th  line 
from  thi'  bottom,  "The  perceived 


noisiness  at  the  k-th  instant  of  time  that 
occurs  in  the  i-th  one-third  octave 
band,"  should  read  "The  perceived 
noisiness  at  any  instant  of  time  that 
occurs  in  a  specified  frequency.". 

84.  On  the  same  page,  in  the  same 
table,  under  the  column  titled  Symbol, 
and  under  the  column  titled  Unit,  and 
under  the  column  titled  Meaning,  after 
"n",  as  the  fifth  entry  from  the  the 
bottom,  add  the  following: 


Section  A36.6    Nomenclature:  Symbols  and  Units 


Symbol 


Unit 


Meaning 


n(j,k) 


noy 


The  percieved  noisiness  at  the  k-th  instant  of  time  that  occurs  in  the 
i-th  one-third  octave  band 


85    nn  pagf  45224,  in  tht"  t.ihl. 


ilidt 


tht'  (  olumn  titlt'<l  Meaning,  in  the  loth 
line,  after  ■PNI.Tik)'    add  the  phras,'     i 
obtained  liv  adiusting  the  value  ot 
E\\L!k'  '  and  on  the  same  page,  in  the 
table,  under  the  (.olumn  titled  MeaniiiL; 
in  tfie  lOth  line.  "PNLTlk)  for  the 
spectral"  should  read  "PNI.Tlki  is 
(il)taine(i  b\'  ddiiistirii;  tfie  \diue  nt 
PNI.iki  for  the  spec  tral 

HH   On  the  same  pdge.  in  the  same 
Table,  and  under  tfi>'  same  (  ulumii,  iii 
the  2()th  line  from  the  bottom, 
/fe^erence  ,jf/no,sp/ienc  cihsnrption." 
should  read   Te.sf  iitntn-^phmc 
absorption 

H^   (3n  the  same  page,  in  the  same 
Table,  and  under  the  same  i  olumn    in 
the  IBth  line  from  the  bottom,  after 
"sound"  insert  the  words  "thLit  m  t  urs 
in  the  i-th  "lu^third  octave  band  at  .i 
refereni  e  aif  temperature  and  relative 
humid  it\ 

88  On  paye  4522h.  in  the  third 
column,  in  the  seventh  line,  "(nialifv  " 
shouki  read    \)uantlf\ 

89  On  page  45228,  in  the  third 
column,  at  paragraph  .-\3h  9  A  2ia 
the  first  line,     portiori     should  re.ii 

portions" 

90  On  paiie  45229.  in  the  first 
(olumn.  in  the  9th  line,  "the  sanu 
with"  should  read  "the  same  angle 
with" 

91  On  the  same  page,  in  the  second 
column  in  the  eighth  line.  ".\Q.U>-7ibj 
should  read  "A.iB-7(hl" 

92  On  the  same  page,  in  the  third 
column,  in  the  eighth  line. 
"assumption"  should  read 
"assumptiims". 


in 


am 
H 


9  !    On  [lage  452.30,  in  the  first 
(  olumn.  at  [laragraph  .■\36.9.3.2.1(a),  in 
the  fourth  line.  "+00001  a(i),,"  should 
read  "-^0.001  (z(i),," 

94  On  the  same  page,  in  the  same 

<  olumn.  at  [laragraph  A36. 9, 3. 2. 1(a)(1), 
in  the  titth  line,  "atmosphere"  should 
read  "atmospheric" 

95  On  the  same  page,  in  the  second 
column,  at  paragraph  A36. 9. 3. 2. 1.1(b). 
in  the  third  line.  "PN'T,"  should  read 

PM.T  " 

9h  On  page  45231,  in  the  third 
column,  at  paragraph  A36.9.3.5.1(b),  in 
the  fifth  line,  "sides."  should  read 
suit's." 

9:^   On  [lage  45232,  in  the  first 
(  olumn,  <it  paragraph  A36. 9. 4. 2(a)(2).  in 
the  sixth  line,  "at  .i  time"  should  read 
"at  time" 

98  ( )n  the  same  page,  in  the  third 

I  olumn.  .it  [laragraph  .\36  9.4.2(b)(2).  in 
the  12th  line,  "reference  noise 
prop.igation  [laths  Q,i,"  should  read 
"retereiu  e  noise  propagation  paths. 
Q, 

99  On  page  45233,  in  the  first 

(  olumn.  at  paragraph  A3B. 9. 4, 2(b)(2).  in 
the  second  line,  "computed  as"  should 
read  "Icomputed  as" 

100  On  [)age  45234.  in  the  first 
(ohimn.  at  paragraph  A36.9.4.2.1.  in  the 
third  line,  before  the  words  "separate 
amounts"  adci  ""than  ti  bv  two". 

101  On  the  same  page,  in  the  third 
(olumii.  at  paragraph  A36.9.4.2.2,  in  the 
second  line,  "sc^ction  A36.4.2"  should 
read  "section  .■\36  4  2  ", 

102  On  the  same  page,  in  the  same 

(  olumn.  at  paragraph  .^36.9.4.3.1.  in  the 
fourth  line.  "(PNLT, i  at  time  t,] ■  The" 
should  read  "(PNLT,  at  time  t,,).  The". 


103.  On  the  same  page,  in  the  table 
heading  "A37.9.5  FLIGHT  PATH 
IDENTIFICATION",  "A37.9.5"  should 
read  "A36.9.5". 

104.  On  the  same  page,  in  table 
.\37.9.5.  under  the  column 
"Description",  in  the  fourth  entry, 
"thurst"  should  read  "thrust". 
Appendix  B  to  Part  36 — (Correctedl 

105.  On  page  45235.  in  the  first 
column,  in  "section  B36. 3(a)(1)".  in  the 
second  line,  "an"  should  read  "and", 
and  in  the  18th  line.  "State"  should 
read  "Stage". 

106.  On  the  same  page,  in  the  third 
column,  in  section  B36.5(c)(l)(iii).  in 
the  second  line,  "engines;"  should  read 
"engines:",  and  in  the  fifth  line,  after 
the  ;,  remove  the  replicated  text  "reduce 
thelimitby4EPNdB;". 

107.  On  page  45236.  in  the  first 
column,  section  836. 7(b)(1).  in  the 
second  line,  "state"  should  read  "start". 

108.  On  the  same  page,  in  the  same 
column,  section  836. 7(b)(4).  in  the  ninth 
line.  "Concord"  should  read 
"Concorde". 

109.  On  the  same  page,  in  the  second 
column,  section  836. 7(b)(5).  in  the  11th 
line,  "engines"  should  read  "engine". 

110.  On  the  same  page,  in  the  same 
column,  section  836.7(c)(2).  in  the  fifth 
line,  "points"  should  read  "point",  and 
in  the  seventh  line,  "airplanes"  should 
read  "airplane". 

111.  On  the  same  page,  in  the  third 
column,  section  836.7(c)(5).  in  the 
fourth  line,  "devices."  should  read 
"devices,". 

|FK  Uoc   C:2-15835  Filed  10-;)-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  200 

[Docket  No.  FR-4720-P-01] 
RIN  2S02-AH76 

FHA  Inspector  Roster 

agency:  Office  of  the  Assistant 
Secretdn-  for  Housing — Federal  Housing 
Commissioner.  HLT) 
ACTION:  Proposed  rule. 

SUMMARY:  The  purpose  of  this  proposed 
rule  is  to  establish  the  Federal  Housing 
Administration  (FHA)  Inspector  Roster, 
and  to  provide  placement, 
recertification  and  removal  procedures 
for  Roster  applicants.  The  rule  also 
identifies  when  a  mortgagee  must  use  an 
inspector  listed  on  the  Roster. 
DATES:  Comment  Due  Date:  December  9. 
2002 

ADDRESSES:  Interested  persons  are 
invited  to  submit  c;ommenfs  regarding 
this  rule  to  the  Rules  Docket  Clerk. 
Office  of  General  Counsel.  Room  1027H, 
Department  of  Housing  and  Urban 
Development.  4")!  Seventh  Street.  SVV.. 
Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copv  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copving  between  7  30  am  and  5:30 
p  m  weekdays  at  the  above  address 
FOR  FURTHER  INFORMATION  CONTACT: 
Vance  Moms.  Director.  Office  of  Single 
Familv  Program  Development.  Room 
9266.  r  S  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SVV..  Washington.  DC  20410-8000; 
telephone  (202)  708-2121  (this  is  not  a 
toll-free  number).  Persons  with  hearing 
or  speech  disabilities  may  access  this 
number  via  TTY  bv  calling  the  toll-free 
Federal  Information  Relav  Service  at 
(800) 877-8339 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FHA-approved  mortgagees  relv  upon 
FHA  c:ompliance  inspectors  to 
determine  if  the  construction  qualitv  of 
a  property  is  acceptable  as  securitv  for 
an  insured  loan   Before  1996.  FHA's  81 
field  offices  maintained  a  panel  of  fee 
inspectors  and  they  were  assigned  on  a 
rotating  basis  to  perform  inspections. 
Since  1996.  mortgagees  have  selected 
inspectors  from  a  panel  of  inspectors 
listed  on  the  Internet  at:  https:// 
entp.hud.gov/idapp/html/ 
insplook.cfm'inJha=\o  Although 
there  is  still  a  panel  of  inspectors,  it  is 


a  compilation  of  the  local  panels 
established  bv  the  FHA's  field  offices. 

This  rule  would  establish  the  FHA 
Inspector  Rostef  (also  referred  to  as  the 
Roster)  and  provide  eligibility 
requirements  and  procedures  and 
requirements  for  applicants  to  follow  to 
be  placed  on  the  Roster.  In  addition  to 
demonstrating  professional  experience 
and  familiarity  with  HUD  requirements, 
an  applicant  for  the  Roster  would  be 
required  to  provide  verification  of 
passing  HUD's  comprehensive 
examination  for  inspectors,  after  such 
an  examination  becomes  available. 

All  inspectors  currently  listed  on  the 
Internet  bv  HU'D  must  be  recertified 
according  to  the  new  procedures  and 
rtHjuirements  to  continue  to  be  eligible 
to  inspect  properties  for  FHA  insurance. 
Current  inspectors  will  be  permitted  to 
conduct  inspections  for  six  months  after 
this  rule  becomes  effective,  but  during 
that  six-mimth  period  they  must  apply 
and  be  approved  for  placement  on  the 
FH.A  Rosier  to  qualify  as  inspectors  after 
that  six-month  period. 

The  rule  also  identifies  when 
mortgagees  must  use  Roster  inspectors. 
The  FHA  requires  three  inspections  for 
new  construction  when  the  local 
jurisdiction  in  which  the  property  is 
located  does  not  perform  inspections 
and  has  not  issued  both  a  building 
permit  prior  to  construction  and  a 
certificate  of  occupancy  or  equivalent 
diK  ument  If  an  appraiser  who  is  on 
FHA  s  Roster  appraises  the  newly 
constructed  property  after  the  two 
inspections  are  performed  and  the 
construc:tion  is  100%  completed,  the 
final  inspection  by  an  inspector  on  the 
Roster  is  not  necessary.  In  the  case  of 
existing  construction.  Roster  inspectors 
must  be  used  where  structural  repairs 
have  been  made  requiring  an  inspection 
and  this  inspection  is  not  performed  by 
a  li(  ensed.  bonded,  registered  engineer, 
a  licensed  home  inspector,  or  other 
person  specifically  registered  or 
licensed  to  conduct  such  inspections. 

Finallv.  the  rule  also  includes  a 
procedure  for  removing  an  inspector 
from  the  Roster  for  cause,  generally  for 
actions  detrimental  to  the  FHA's 
interests. 

II.  Findings  and  Certifications 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  bv  the  Office  of 
Management  and  Budget  (OMB)  in 
accordanc  e  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  and  assigned  OMB  control 
number  2502-0548.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 


required  to  respond  to.  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538){UMRA)  establishes  requirements 
for  Federal  agencies  to  assess  the  effects 
of  their  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  This  proposed  rule  does 
not  impose  any  Federal  mandates  on 
any  State,  local,  or  tribal  governments  or 
the  private  sector  within  the  meaning  of 
the  UMRA. 

Environmental  Impact 

This  proposed  rule  does  not  direct, 
provide  for  assistance  or  loan  or 
mortgage  insurance  for,  or  otherwise 
govern  or  regulate,  real  property 
acquisition,  disposition,  leasing, 
rehabilitation,  alteration,  demolition,  or 
new  construction,  or  establish,  revise  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy.  Accordingly, 
under  24  CFR  50.19(c)(1).  this  proposed 
rule  is  categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  and  approved  this 
rule  and  in  so  doing  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  would  establish  uniform 
requirements  and  procedures  for  being 
placed  on  or  removed  from  HUD's  new 
FHA  Inspector  Roster.  In  doing  so.  it 
does  not  affect  the  amount  of  HUD- 
related  business  that  will  continue  to  be 
available  for  inspectors.  This  rule 
would,  however,  replace  the  existing 
system  under  which  local  HUD  offices 
periodically  select  inspectors 
competitively  according  to  standards 
that  vary  from  office  to  office  with 
nation-wide,  uniform  requirements  that 
open  the  doors  of  participation  with 
HUD  to  all  inspectors  who  qualify.  The 
rule  also  clearly  defines  the  terms  for 
continued  participation  with  HUD.  and 
provides  a  uniform,  expeditious  and 
equitable  procedure  for  removal  fi^om 
the  Roster.  As  such,  the  rule  would 
result  in  an  industry-wide  and 
governmental  benefit  in  that  it  clarifies 
the  terms  of  the  relationship  between 
HUD  and  its  fee  inspectors. 
Notwithstanding  HUD's  determination 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
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of  small  entities,  HUD  specifically 
invites  comments  regarding  any  less 
burdensome  alternatives  to  this  rule  that 
will  meet  HUD's  objectives  as  described 
in  this  preamble. 

Federalism  Impact 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  firom  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866  (entitled 
"Regulatory  Planning  and  Review"). 
OMB  determined  that  this  proposed  rule 
is  a  "significant  regulatory  action,"  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  to  the 
proposed  rule  subsequent  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC, 
20410-0500. 

Ust  of  Subjects  in  24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement,  Housing  standards. 
Incorporation  by  reference,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  Security, 
Unemployment  compensation.  Wages. 

Accordingly,  for  the  reasons 
discussed  in  this  preamble,  HUD 
proposes  to  amend  24  CFR  part  200  as 
follows: 


PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1702-1715z-21:  42 
U.S.C.  3535(d). 

2.  Add  a  subpart  F,  consisting  of 
§§  200.170  through  200.172,  under  a 
new  undesignated  center  heading 
reading  "FHA  Inspector  Roster"  to  read 
as  follows: 

Subpart  F — Placement  and  Removal 
Procedures  for  Participation  in  FHA 
Programs 

FHA  Inspector  Roster 

Sec. 

200.170  Purpose  of  FHA  Inspector  Roster. 

200.171  Placement  on  the  Inspector  Roster. 

200.172  Removal  from  the  Inspector  Rosier. 

§  200.1 70    Purpose  of  FHA  Inspector 
Roster. 

(a)  General.  HUD  maintains  the  FHA 
Inspector  Roster  (Roster),  a  list  of  the 
inspectors  eligible  to  determine  if  the 
construction  quality  of  a  property  is 
acceptable  as  security  for  an  FHA 
insured  loan. 

(b)  Mortgagee  requirement.  Only  an 
inspector  included  on  the  Roster  may  be 
selected  by  a  lender  to  determine  if  the 
construction  quality  of  a  property  is 
acceptable  as  security  for  an  FHA 
insured  loan,  as  follows: 

(1)  For  new  construction,  the  FHA 
requires  three  inspections  by  Roster 
inspectors;  and 

(2)  For  existing  construction,  the  FHA 
requires  an  inspection  by  a  Roster 
inspector  where  structural  repairs  have 
been  made  requiring  an  inspection  and 
this  inspection  is  not  performed  by  a 
licensed,  bonded,  registered  engineer,  or 
a  licensed  home  inspector,  or  other 
person  specifically  registered  or 
licensed  to  conduct  such  inspections. 

(3)  The  requirements  of  paragraph 
(b)(1)  of  this  section  do  not  apply  if 

(i)  The  local  jurisdiction  where  the 
newly  constructed  one-  to  four-family 
property  is  located  performs  the 
inspection(s)  and  issues  a  building 
permit  prior  to  construction  and  a 
certificate  of  occupancy  or  equivalent 
document;  or 

(ii)  When  the  new  construction  is 
100%  complete,  an  appraiser  who  is  on 
FHA's  Appraiser  Roster  appraises  the 
property  and  two  inspections  have 
already  been  performed  by  an  FHA 
Roster  inspector. 

(c)  Inspector  requirement.  To  be 
eligible  to  conduct  inspections  as 
required  by  paragraph  (b)  of  this  section, 
an  inspector  must  be  listed  on  the 
Roster,  except  that  any  inspector  already 


otherwise  listed  by  HUD  as  eligible  to 
conduct  inspections  as  of  [effective  date 
of  final  rule  for  this  section]  may 
conduct  inspections  until  [date  that  is 
six  months  after  effective  date  of  final 
rule  for  this  section]  without  being 
listed  on  the  Roster. 

(d)  Effect  of  placement  on  the  Roster. 
Placement  of  an  inspector  on  the  Roster 
only  qualifies  an  inspector  to  be 
selected  by  a  mortgagee  to  determine  if 
the  construction  quality  of  a  property  is 
acceptable  as  security  for  an  FHA 
insured  loan.  Placement  on  the  Roster 
does  not  guarantee  that  an  inspector 
will  be  selected  by  any  mortgagee.  Use 
of  an  inspector  placed  on  the  Roster  also 
does  not  create  or  imply  any  warranties 
or  endorsements  concerning  the 
inspected  property  by  HUD  to  a 
prospective  homebuyer  or  any  other 
party. 

§  200.1 71     Placement  on  the  Inspector 
Roster. 

(a)  Application.  To  be  considered  for 
placement  on  the  Roster,  an  inspector 
must  apply  to  HUD  using  an  application 
(or  materials)  in  a  form  prescribed  by 
HUD. 

(b)  Eligibilit}'.  To  be  eligible  for 
placement  on  the  Roster,  an  inspector 
must  demonstrate  the  following  to  HUD: 

(1)  A  minimum  of  three  years 
experience  in  construction-related 
fields: 

(2)  Possession  of  an  inspector's  State 
or  local  license  or  certification  if 
licensing  or  certification  is  required  by 
the  State  or  local  jurisdiction  where  the 
inspector  will  operate; 

(3)  That  the  applicant  inspector 
certifies  that  he/she  has  read  and  fully 
understands  the  inspection 
requirements,  and  any  updates  to  those 
requirements,  of 

(i)  HUD  Handbook  4905.1  REV-1 
(Requirements  for  Existing  Housing. 
One  to  Four  Familv  Units): 

(ii)  HUD  Handbook  4910.1  (Minimum 
Property  Standards  for  Housing); 

(iii)  HUD  Handbook  4145.1  REV-2 
(Architectural  Processing  and 
Inspections  for  Home  Mortgage 
Insurance); 

(iv)  HUD  Handbooks  4150.1  and 
4150.2  (Valuation  Analysis  for  Home 
Mortgage  Insiu-ance); 

(v)  HUD  Handbook  4930.3  (Permanent 
Foundations  Guide  for  Manufactured 
Housing); 

(vi)  The  appUcable  local.  State  or 
Council  of  American  Building  Officials 
(CABO)  code;  and 

(viii)  The  HUD  requirements  at  24 
CFR  200.926; 

(4)  Verification  that  the  inspector  has 
taken  and  passed  HUD's  comprehensive 
examination  for  inspectors,  after  such 
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dn  f'Xdmindtiori  bet.onit's  dVdildbU'. 
InsptH  tt)rs  uhn  art'  incluiifd  on  the 
Roster  nn  |the  effective  ddte  iif  the  final 
rule]  have  until  |B  months  follou-inij  the 
effectne  ildtej  to  pass  the 
comprehensne  exdm.  Failure  to  pass 
the  examination  b\-  the  deadline  date 
[umstitutes  cause  for  removal  undt'r 

§  200.1 72    Removal  from  the  Inspector 
Roster. 

Id)  Cmusc  fnr  rpmnvnl  Hl'U  inav 
remove  an  inspector  from  the  Roster  for 
anv  cause  that  Hl'D  determines  to  fie 
detrimental  to  HIT]  or  its  programs 
(!duse  for  removal  includes,  but  is  not 
limited  to: 

•  \]  Poor  performance  on  a  Hl'L) 
qiidlitv  (ontrol  field  rev  u'vv , 

(J)  P'ailure  to  (  omplv  with  appli(,<tf)le 
rev;ulations  or  other  written  iiistrui  tioiis 
or  standards  issued  h\  HI  1): 

(.!)  Failure  to  (  omplv  with  applu  able 
civil  rights  requirements. 

i4j  Being  debarred  or  suspended,  or 
subject  to  a  limited  denidl  of 
participation, 

i,t1  .Misrepresentation  or  fr.iuduleiit 
statements, 

(t)i  Failure  til  retain  standiiii;  as  a  ,Stat>' 
or  local  i;ov>'rnment  lic;ensed  niiertitied 
mspec  tnr.  where  suc:h  a  lic:ense  .ir 
certifu  ate  is  re(|uire(i. 


(7|  Failure  to  respond  within  a 
reasonable  time  to  HUD  inquiries  or 
requests  for  documentation;  or 

(8)  Being  listed  on  HUD's  Credit  Alert 
Interactive  Voice  Response  Svstem 
((.AlVRS) 

(b)  Pnnrclurf'  for  removal  An 
inspector  that  is  debarred  or  suspended. 
or  sub|ec:t  to  a  limited  denial  of 
participation  will  be  automatically 
removed  from  the  Roster.  In  all  other 
I  dses,  the  following  procedure  for 
removal  will  be  followed: 

( 1 )  HI  'D  will  give  the  inspector 
written  notic:e  of  the  proposed  removal. 
The  notice  will  state  the  reasons  for,  and 
the  duration  of.  the;  proposed  removal, 

(2)  The  inspec:tor  will  have  20  days 
from  the  date  of  the  notice  (or  longer,  if 
prov  ided  in  the  notice)  to  submit  a 
written  response  appealing  the 
proposed  removal  and  to  request  a 

I  onferenc:e   A  recjutvst  for  a  conference 
must  f)e  in  writing  dnd  must  be 
subnutted  along  with  the  written 
response, 

{^]  A  HUD  official  will  review  the 
<i[)peal  and  send  a  response  either 
.iffirming.  modifying,  or  canceling  the 
removal   The  Hl'D  official  will  not  be 
someone  whdwas  involved  in  HUD's 
initial  removal  dec:ision   HUD  will 
respond  with  a  dec:ision  within  30  davs 
(it  rec  eiving  the  appeal  or,  if  the 
inspector  has  recjuested  a  c:onference, 
u  ithiii   iO  davs  after  tfie  c:ompletion  of 


the  conference.  HUD  may  extend  the  30- 
day  period  by  providing  written  notice 
to  the  inspector, 

(4)  If  the  inspector  does  not  submit  a 
timely  written  response,  the  removal 
will  be  effective  20  days  after  the  date 
of  HUD's  initial  removal  notice  (or  after 
a  longer  period  provided  in  the  notice). 
If  a  written  response  is  submitted,  and 
the  removal  decision  is  affirmed  or 
modified,  the  removal  will  be  effective 
on  the  date  of  HUD's  notice  affirming  or 
modifv'ing  the  initial  removal  decision. 

(c)  Placement  on  the  list  after 
removal.  An  inspector  that  has  been 
removed  from  the  Roster  may  apply  for 
placement  on  the  Roster  (in  accordance 
with  §200.171)  after  the  period  of  the 
inspector's  removal  from  the  Roster  has 
expired.  An  application  will  be  rejected 
if  the  period  for  the  consultant's 
removal  from  the  list  has  not  expired. 

(d)  Other  action.  Nothing  in  this 
section  prohibits  HUD  from  taking  such 
other  action  against  an  inspector,  as 
provided  in  24  CFR  part  24,  or  from 
seeking  any  other  remedy  against  an 
inspector  available  to  HUD  by  statute  or 
otherwise. 

[Jateci:  .\ugust  fi.  2002. 
|ohn  C.  VVeicher. 

issiston/  Secrelarx  lor  llotisiiiii — Fedrral 
I loii'^in^  Commissiuiicr 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4767-N-02] 

Notice  of  Regulatory  Waiver  Requests 
Granted  for  the  Second  Quarter  of 
Calendar  Year  2002 

AGENCY:  { )ttiL.e  of  tile  Secretarw  HUD. 
ACTION:  Public  notice  of  tiie  granting  of 
rf'^uldtorv  waivers  from  April  1,  2002. 
through  lune  30.  2002. 


SUMMARY:  Section  lOfi  r)f  the  Department 
lit  Hou.siiig  and  Urban  Dcivelopment 
Reform  Act  of  1989  (the  HUD  Reform 
.\(  ti  r^•(i'.i;r•'^  HUD  to  publish  quarterly 
Federal  Register  notices  of  all 
regulatory  waivers  that  HUD  has 
approved.  Each  notice  must  cover  the 
quarterlv  period  since  the  most  recent 
Federal  Register  notice.  The  purpose  of 
thi-^  iMtii  f  IS  to  comply  with  the 
requirements  of  section  106  of  the  HUD 
Reform  Act.  This  notice  contains  a  list 
of  regulatory  waivers  granted  by  HLID 
during  the  quarter  beginning  on  April  1. 
2nOJ    .iini  .'luliiii;  .in  fun.'  in   jni)_' 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  notice, 
contact  Aaron  Santa  Anna.  Assistant 
General  Counsel  for  Regulations.  Room 
10276.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
S\V..  Washington.  DC  20410-0500: 
telephone  (202)  708-3055  (this  is  not  a 
toll-free  number).  Hearing-  or  speech- 
impaired  persons  may  access  this 
number  via  TTY  bv  calling  the  toll-free 
Federal  Information  Relay  Service  at  l- 
800-877-8391. 

For  information  concerning  a 
partif  ular  waiver  action  for  which 
public  notice  is  provided  in  this 
document,  contact  the  person  whose 
name  and  address  follow  the 
description  of  the  waiver  granted  in  the 
accompanying  list  of  waiver-grant 
actions. 

SUPPLEMENTARY  INFORMATION:  .As  part  of 

the  HUD  Reform  Act.  the  (.Congress 
adopted,  at  HUD's  request,  legislation  to 
limit  and  control  the  granting  of 
regulatory  waivers  by  HUD.  Section  106 
of  the  HUD  Reform  Act  added  a  new 
section  7(q)  to  the  Department  of 
Housing  and  Urban  Development  Act  (2 
I'.S.C.  3535(q)).  which  provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specif\-  the  grounds 
for  approving  the  waher: 

2.  .Authority  to  approve  d  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
.Assistant  Secretary  or  equivalent  ranl^. 
and  the  person  to  w  hom  authority  to 
waive  is  delegated  must  also  have 


authority  to  issue  the  particular 
rt'gulation  to  be  waived: 

3.  .\t)t  less  than  (juarterlv.  the 
Secretary'  must  notify  the  public  of  all 
waivers  of  regulations  that  HUD  has 
,ipprnvt>d.  b\  [jublishing  a  notice  in  the 
Federal  Register  These  notices  (each 
t  iivenng  the  period  since  the  most 
ri'i  ent  ()re\  lous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  invdlved; 

b.  Des(  ribe  the  Ilatur^■  of  the  provision 
waived,  and  the  licsignatinn  of  the 
provision: 

c.  Indicate  the  ii.iine  and  title  of  the 
person  who  i^rantcd  tlie  wai\er  recjuest: 

d.  Describe  hrietlv  the  grounds  for 
apprf)val  of  the  reiiuest.  .ind 

e.  State  how  ad(iiti(in<il  intorination 
about  a  particular  '.v,ii\Hr-grant  action 
may  be  obtained 

•Section  106  of  the  HUD  Reform  Act 
also  contains  reijuirenients  dfiplicable  to 
waivers  of  HLD  handbook  provisions 
that  are  not  reievaiit  to  thf  [Mirpose  of 
this  notice. 

This  notice  follows  procedures 
provided  in  HUD's  Statement  of  Policy 
im  Waiver  of  Regulations  and  Directives 
issued  on  April  22.  1991  (56  FR  16337). 
This  notice  covers  HUD's  waiver-grant 
activity  from  April  1.  2002.  through 
lune  30,  2002.  For  ease  of  reference,  the 
waivers  gr.iiitfd  h\  HIT)  are  listed  b\' 
HUD  progr.iiii  nfju  c  (for  example,  the 
Office  of  Community  Planning  and 
Development,  the  Office  of  Housing,  the 
Offii  e  of  Puhlii  and  Indian  Housing, 
etc.).  Within  -mi  ti  [)riigram  office 
grouping,  the  wauers  are  listed 
sequentially  by  the  section  of  title  24 
being  waived.  For  fXdmple.  a  waiver- 
grant  action  invoking  the  wai\er  of  a 
provision  in  24  CFR  part  58  would  come 
before  a  waiver  of  a  [irnvision  in  24  CFR 
p.irt  570. 

Where  more  than  one  regulatory 
provision  is  invoked  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  uiidt'r  the  se(  tion  number  of  the 
first  regulatory  requirement  that  appears 
in  title  24  of  the  Code  of  Federal 
Regulations  and  that  is  being  waived  as 
part  of  the  waiver-grant  action.  For 
example,  a  waiver  of  both  4^  58.73  and 
^  58.74  would  appear  sequentially  in  the 
listing  under  *j  58.73. 

Waiver-grant  actions  involving  the 
same  initial  regulatory  citation  are  in 
time  sequence  beginning  with  the 
t'arliest-dated  waiver-grant  action. 

Should  HI 'D  receive  additional 
reports  of  waiver  actions  taken  during 
the  period  covered  by  this  report  before 
the  ne.xt  report  is  published,  the  next 
updated  report  will  include  these  earlier 
actions,  as  well  as  those  that  occurred 
during  lulv  1.  2002,  through  September 
30.  2002. 


Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
Hl'D  regulations  is  provided  in  the 
Appendix  that  follows  this  notice. 

IJated:  .SHptember  27.  2002. 
.Alphonsu  (ackson. 

I1fjnit\  Sf'i  rt-lim 

Appendix 

Listing  of  Waivers  of  Regulatory 
Requirements  Granted  by  Offices  of  the 
Department  of  Housing  and  I'rban 
Development  ,\pril  1.  2002,  Through  |une 
:tO,  2002 

Note  to  Reader:  Mure  mt(irm<ition  .ihoiil 
llie  granting  ot  tlii'se  w.iivers.  ini  huiiiig  d 
( i)p\  iif  the  waivt'r  rwiui^sl  and  .ipiiriiv.ii.  iiuiy 
be  obtained  by  contd(  ling  the  person  whose 
name  is  listed  as  the  contat:t  person  directly 
after  each  set  of  waivers  granted. 

The  regulatory  waivers  gr.uitt'd  nppt'.ir  in 
the  following  order; 
!   Kegulalorv  waivers  grdntt^d  by  theOtfireof 

r.oinmunitv  Planning  and  Dev  elojinient. 
II.  Regidatorv  waivers  granli'd  \>\  tlie  Office 

of  Housing, 
ill.  Regulatory  waivers  graiilri I  In  ilicOttice 

of  Pul)li(:  and  Indian  Housing. 

I.  Regulatory  Waivers  Granted  by  the  Office 
of  Community  Planning  and  Development 

For  further  information  about  the  toll(n\  irii^ 
waiver  actions,  please  see  the  name  uf  lln' 
contact  person  who  immediately  follnus  the 
descriptinn  of  the  waiver  granted. 

•  Rfiiitliitions:  24  CFR  '11.520(a). 
Project  Artivitv    Tlie  .State  of  \Vis(  nii'iin 

requested  a  vv.iJM'r  nt  tbt-  ("(insolidaled 
Annual  Pt-rtonnanc c  and  Ia  ■ilu.itinii  Ki'purt 
ICAPKR)  Deaiiliiu'. 

.\aturf  of  Rf(juiremenl:  Section  91..520(a) 
requires  each  grantee  to  submit  a 
performance  report  to  HI'U  witlnn  >l()  d.ivs 
after  the  close  of  the  grantees  program  \ear. 
The  State  of  WisKUisins  program  vear  ended 
on  March  .?1.  2002.  thus.  ilsCAPFR  was  due 
nil  lune  \Q.  'H.WZ    rhe  state  requested  an 
extension  ot  its  ■-utimission  deadliiu'  untd 
September  M.  2UU2 

Grantt'd  By  Roy  ,\.  Bernardi.  .Assistant 
Set  retary  for  Coin nuinitv  Planninti  .iiui 
Uevflopment 

Diiti'  Criintfd:  lune  h.  2()U2, 

rtrnsoris  Wiiivfil  While  HI'U  dcsiri's 
timelv  repnrts.  it  is  also  interested  in 
ensuring  that  the  })('rtorni,iiu  e  reports 
prepared  bv  grantees  ^re  i  iim[>lete  and 
a(  (  urate.  Therefore,  under  the  aulhoritv  ot  24 
t:F'R  'll.fiOO.  the  requirements  of  24  CFR 
'H.. 520(a)  were  waived  and  the  State  of 
\Vis<  onsin  was  given  an  extension  to 
Septenit)er  30.  2002.  to  submit  its  2(101 
CAPER  to  HCD 

Contact:  Cornelia  Robertson-Terrv .  Office 
of  Community  Planning  ami  Development, 
Room  7152.  Department  of  Housing  and 
Crban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410;  telephone;  (202) 
708-2565.  extension  4556. 

•  Regulations  24  CFR  92.212(b). 
Project  Activity:  Washington  Ckiunty 

Consortium  in  Texas  requested  a  waiver  of 
the  pre-award  costs  requirements  set  forth  at 
24  CFR  92.212(b)  of  the  HOME  regulations. 
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Xature  of  Requirements:  Section  92.212(b) 
provides  that  administrative  and  planning 
costs  mav  be  incurred  at  the  beginning  of  the 
parti(  ipating  jurisdiction's  consolidated 
program  vear.  or  the  date  the  Consolidated 
Plan  is  received  by  HCD.  whichever  is  later. 
Such  (  osts  may  be  charged  to  the  HOME 
alloc  ation  after  its  award,  provided  the  costs 
meet  the  statutory  and  regulatory 
requirements  of  the  HOME  program. 

Granted  bv:  Roy  A.  Bernardi.  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Dote  Granted:  April  29.  2002. 
Reasons  Uayi-pd;The  Department  found 
that  the  need  of  the  Washington  County 
Clonsortium  to  develop  and  execute  various 
do(  uments  to  complete  the  process  ot 
bei  oming  a  participating  jurisdiction 
(  onstitutes  good  cause  for  a  waiver  to  permit 
the  county  to  incur  pre-award  costs  for 
eligible  HOME  planning  and  administrative 
activities.  The  waiver  granted  covers  those 
costs  incurred  in  forming  the  consortium  and 
developing  the  Consolidated  Plan  that  are 
inc  urred  after  the  date  the  consortium 
notifies  HCD  of  its  intention  to  participate  in 
the  HOME  program.  The  waiver  is  consistent 
with  the  provisions  of  24  CFR 
570.200(h)(l)(i)  of  the  Community 
Development  Block  Grant  regulations  which 
authorize  new  grantees  to  incur  pre-award 
I  osts  for  the  development  of  the  first 
Clonsolidated  Plan. 

Contact:  Cornelia  Robertson-Terry,  Oifit  e 
ol  Community  Planning  and  Development. 
Room  7152,  Department  of  Housing  and 
Crban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410:  telephone;  (202) 
708-2565.  extension  4556. 
•  Regulations:  24  CFR  92.252(a). 
Project  Activity:  The  Commonwealth  of 
Massachusetts,  on  behalf  of  Boston  .Aging 
Concerns  Young  and  Old  United.  Inc.  (B.AC- 
^OC)  and  its  'GrandFamilies  House"  in 
Dorchester.  Massachusetts,  requested  a- 
waiver  of  the  HOME  rent  requirements. 

.Vufure  of  Requirement:  Section  92.252(a) 
provides  for  the  use  of  Section  8  fair  market 
rents  in  HOME  units  if  the  units  are  occupied 
bv  a  head-of-household  caring  for 
grandchildren  if  three  conditions  are  met. 
First,  a  qualified  family  receiving  Section  8 
tenant-based  rental  assistance  must  occupy 
the  unit.  Second,  the  rent  for  the  unit  must 
not  exceed  the  fair  market  rent  for 
(  omparable  units  in  the  area.  Third, 
additional  revenue  from  the  higher  rent  must 
be  expended  for  improved  affordable  housing 
for  the  grandfamilies. 

Granted  Bv:  Rov  A.  Bernardi,  Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted:  May  22,  2002. 
Reasons  Waived:  The  Department 
determined  that  18  high  HOME  rent  units  in 
the  BAC-YOU-  GrandFamilies  House  satisfy 
the  three  conditions  required  by  Section  215 
of  National  Affordable  Housing  Act.  Good 
cause  for  waiver  exists  because  the  revenue 
generated  by  the  waiver  enables  B.AC-YOl- 
to  enhance  the  services  provided  by  the 
GrandFamilies  House  to  its  residents.  The 
waiv'er  was  granted  to  permit  BAC-'\'OC-  to 
charge  the  Section  8  rent  in  the  18  high 
HOME  rent  units  in  the  GrandFamilies 


House.  The  Commonwealth  of  Massachusetts 
requested  that  the  waiver  be  granted 
retroactively  to  the  date  of  the  statutory 
amendment.  The  Department  does  not  grant 
retroactive  waivers.  The  u.iiv  er  was  granted 
prospectively  only. 

Contact:  Cornelia  R<ji)erts(in-Terr\  .  Office 
oi  Communitv  Planning  and  Development, 
Room  7152.  Department  of  Housing  and 
Crban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410;  telephone;  (202) 
708-2565.  extension  455(i. 

•   Regulations:  24  CFR  •»2.234(a)(2)(iii). 
Project  Activity  DeKalb  County.  Georgia, 
requested  a  waiver  for  the  City  of  Decatur  of 
the  HOME  regulation  requiring  partic  ipating 
jurisdictions  to  use  the  Single  Faniilv 
Mortgage  Limits, 

.\nture  ol  Reqinrement:  Section 
92.254(a)l2)(iii)  ol  the  HOME  regulation 
requires  parti(. ipating  jurisdictions  to  use  the 
Single  F'amilv  Mortgage  Limits  established 
under  .Sec;tion  2U:Mb)  of  the  National  Housing 
.A(  t  to  determine  maximum  after 
rehabilitation  value  of  the  single  familv 
hoineownership  units  assisted  with  HOME 
funds.  .As  an  alternative  to  the  Section  20:ilb) 
limits.  HO.ME  regulations  at  24  CFR  92.254 
(a)(2)(iii)  allow  participating  jurisdictions  to 
perform  a  local  market  survey  to  determine 
95  percent  of  the  median  area  purchase  price 
for  single-tamilv  housing;  this  figure  then 
serves  as  the  maximum  value  limit  tor  single 
family  homeo\vnershi[)  units 

Granted  By:  Roy  .A.  Bernardi.  .Assistant 
Secretary  for  Community  Planning  and 
Development. 

Date  Granted :\\a\  10.  2002. 
Reat-ons  Waived:  Dekalb  C^ountv  requested 
a  waiver  to  permit  it  to  use  the  survev  data 
of  the  Citv  of  Decatur  to  establish  95  pen  ent 
of  median  area  purchase  price  for  the  single- 
tamilv  housing  located  in  the  city  instead  of 
using  countv  -wide  survey  data.  The 
remainder  of  the  county  will  continue  to  use 
the  Section  203(b)  Single  Familv  Mortgage 
Limit.  There  is  good  cause  to  grant  the  waiver 
because  DeKalb  Countv  has  doc  umented  a 
significant  disparity  in  the  value  of  housing 
between  the  City  of  Dec:atur  and  the  rest  ot 
the  countv.  The  waiver  applies  to  the  City  ot 
Decatur's  owner  occ:upied  reliabilitalion 
program.  The  c:ountv-  must  resubmit  a  survev 
of  sales  pric  es  within  the  city  to  Hl'D 
annuallv'. 

Contad:  Cornelia  Robertson-Terrv .  Office 
of  Community  Planning  and  Development. 
Room  7152.  Department  of  Housing  and 
LTban  Development.  451  Sev  enth  Street. 
SW..  Washington.  DC  20410;  telephone:  (2021 
708-2555.  extension  4551). 

•   Regulations:  24  CFR  92.258(a)  and 
92.258(^d)(l). 

Project  Activity:  The  State  of  Kansas 
requested  a  waiver  to  allow  two  HOME- 
assisted  Elder  Cottage  Housing  Opportunitv 
(ECHO)  units  to  be  relocated  to  the  site  of  a 
multifamily  housing  projec:t  for  the 
developmentallv  disabled. 

Xature  of  Requirement:  Sec  tion  92. 2581a) 
states  that  ECHO  units  are  to  be  designed  to 
be  installed  adjac;ent  to  existing  single-fainilv 
dwellings.  The  regulations  at  24  CFR 
92.258(d)(1)  also  state  that,  •'only  one  ECHO 
unit  mav  be  provided  per  host  property." 


Granted  By:  Rov  .A,  Bernardi.  .Assistant 
Secretarv  tor  Community  Planning  and 
Development. 

Dated  Granted:  May  10.  2002. 
Reasons  Waived:The  Department  found 
that  there  was  good  c:ause  to  grant  this  waiver 
because  doing  so  will  preserve  the 
aviiilabilitv  of  affordable  housing  in  Kansas. 
The  Department  considers  this  arrangement 
between  the  Northeast  Kansas  Community 
.Action  Program  and  .Ai;hievement  Services  to 
be  ai  c  e])iHf)le  given  that  eligible  persons  will 
occupv  the  units  and  the  units  will  maintain 
their  affordal)ilitv . 

Contort.  Ciornelia  Robertson-Terry.  Office 
of  Communitv  Planning  and  Development. 
Room  7152.  Department  of  Housing  and 
Crban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410;  telephone;  (202) 
708-2565.  extension  4556. 
•  Regulations:  24  CFR  92.503(b). 
Pro;er(/.4c(yi  /ty:  The  State  of  Iowa 
requested  waiver  of  the  repayment 
recjuirement  of  the  HOME  Investment 
P.irtnerships  Program  final  rule. 

.Vfjtiire  of  Requirement:  Section  92.503(b) 
requires  that  a  partic  ipating  jurisdiction  must 
repav  HOME  funds  invested  in  housing  that 
does  not  meet  the  affordability  requirements 
for  the  period  specified.  While  the  period  of 
affordabilitv  for  the  original  house  will  not  be 
met.  the  partic  ipating  jurisdiction  is 
proposing  to  substitute  a  larger  unit  that 
better  suits  the  needs  of  the  occupants  and 
that  satisfies  all  HOME  requirements  for  the 
remaining  period  of  alfcjrdabilily. 

Granted  Bv:  Rov  .A.  Bi^rnardi.  Assistant 
Secretarv  for  (Community  Planning  and 
Development. 

Dote  Cmnfed:  April  9.  2002. 
Reasons  Waived:  'Fhe  Department 
determined  that  there  was  good  cause  for  the 
waiver  t)ec:ause  the  interest  of  the  low- 
inc  ome  residents  will  be  protected  and  the 
objective  of  the  HOME  program  will  continue 
to  be  met. 

Con/oct  Cornelia  Robertson-Terry.  Office 
of  Community  Planning  and  Development. 
Room  7152.  Department  of  Housing  and 
Crfjan  Development.  451  Seventh  Street. 
SW..  Washijigton.  DC  20410:  telephone:  (202) 
708-2565.  extension  4556. 
•  Regulations:  24CFR  570.206(g). 
Project  .\clivity:  The  City  of  Moorhead. 
Minnesota,  requested  a  waiver  so  that  the 
citv  c:ould  pav  eligible  administrative  costs  to 
facilitate  the  development  of  34  units  of 
affordable  rental  housing. 

.Xature  of  Requirement:  Sec:tion  570.206(g) 
provides  that  assistance  under  this  part  of  the 
r(!gulation  is  limited  to  units  that  are 
identilfed  in  the  grantee's  HCD  approved 
housing  assistanc  e  plan  IH.AP).  In  as  much  as 
the  Consolidated  Plan  includes  non-housing 
activities  and  is  not  exc  lusively  limited  to 
low-  and  moderate-income  persons,  the 
Department  determined  that  24  CFR 
570.206(g)  cannot  be  read  as  only  allowing  a 
substitution  i:osts  related  to  the  Consolidated 
Plan  for  c  osts  formerly  eligible  in  connection 
with  the  H.AP.  However,  if  a  specific:  ac:tivitv 
is  c  onstrued  to  ini:lude  a  H.AP-type  of 
implementing  ac  tivily  for  costs  statutorily 
permitted,  the  Department  is  willing  to 
consider  a  waiver  ol  24  CFR  570.206(g)  to 
permit  the  expenditure  of  Community 
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Development  Block  Grant  (CDBG)  funds  for 
rtdministrative  expenses  designed  to  facilitate 
the  development  of  housing. 

(irvntfd  By  Roy  A.  Bernardi,  Assistant 
Secretary  for  Cximniunitv  Planning  and 
Development 

Date  Granted:  April  12.  2002. 

Reasons  Waived:  The  use  of  CDBG  funds 
in  this  instance,  to  pay  for  pre-develupmeni 
costs  related  to  the  development  of  .14  units 
of  affordable  rental  housing,  is  a  H.^P  type 
of  implementing  activity  for  costs  statutorily 
permitted.  If  a  waiver  is  not  approved  and 
the  citv  IS  unable  to  raise  the  funds  to 
provide  the  required  local  funding  for  this 
proiert,  these  affordable  rental  housing  units 
UDuld  be  lost   This  would  create  an  undue 
hardship  and  adversely  affect  the  purposes  of 
the  program  because  there  is  a  need  for  these 
housing  units  for  low-and-moderate  income 
households,  therefore  a  waiver  was  granted 

Contact:  Cornelia  Robertson-Terrv.  Office 
ofCommunitv  Planning  and  Development. 
Room  7152.  Department  of  Housing  and 
Urban  De\  elopnient.  4.')1  .Seventh  Street. 
S\V     Washington.  DC:  20410;  telephone:  (2021 
708-25r).T.  extension  4.S5fi. 

•   Regulations:  24  CFR  882  408(b|. 

Project  Artnity  Miami  Dade  Housing 
.Agenc  y  (MDH.\)  and  (^arrfour  Corporation  of 
Miami.  Florida,  requested  a  wai\er  of  the 
current  Moderate  Rehabilitation  Single  Room 
Occupancy  |SRO)  Fair  Market  Rent  (FMRI  for 
the  Little  Haiti  tlatevvav  SRO  project. 

Sature  oj  Requirement  Section  882.408(bl 
firovides  that,  with  Field  Office  approval,  a 
public  housing  agency  (PHA)  may  approve 
initial  gross  rents  which  exceed  the 
applii  able  FMR  by  up  to  10  pen  ent  for  all 
units  ijf  a  given  size  in  specified  areas 

Granted  Bv  Roy  .X   Bernardi.  .Assistant 
Secretary  for  Community  Planning  and 
Development 

Date  Granted:  ,-\pril  18.  2002. 

Reasons  Waned.  The  provision  of  24  CFR 
H82  408(b|  which  allows  pre-agreement 
H\(  eption  rents  to  be  approved  only  on  an 
area-wide  basis  has  been  waived   The  reasons 
are:  MDFiA  has  been  working  since  199,'}. 
w  hen  the  pro|ect  was  conditionally 
approved,  to  bring  this  project  to  completion. 
rhe  .A(;C  was  effective  on  [une  1 ,  I99.t. 
During  the  last  six  years  there  have  been 
many  obstacles  that  have  caused  pro|ec  t 
delays  The  delays  included  i  hange  in 
owner,  change  in  sites,  obtaining  financial 
resoun  es,  and  i  hange  in  developer   When 
the  original  owner  was  unable  to  develop  the 
pro|ec  t,  MDH.\  initiated  a  recjuest  for 
proposals  process  for  a  new  owner  and 
Carrfour  was  selected  in  Marcli  1997.  to 
develop  the  Little  Haiti  projcn  t.  Carrfour 
identified  a  site  but  the  site  fell  through  sinf:e 
the  owner  of  the  property .  whii  h  was 
occ:upied.  failed  to  obtain  consent  of  tlie 
benefic  lanes  within  the  presc  ribed  time 
frame  Therefore,  another  site  had  to  be 
located  and  this  tocjk  approximately  six 
months  The  c  hange  in  sites  a f fee  ted  the  use 
of  acquisition  funds  allcjcated  by  the  State  for 
the  projec  t   The  funds  originally  set  aside  for 
the  other  prcjposed  site  had  to  be 
reprogrammed  for  the  new  site,  which  took 
over  two  years 

Contact:  Cornelia  Robertson-Terrv.  Office 
of  Community  Planning  and  Development. 


Room  7152,  Department  of  Housing  and 
I'rban  Development.  451  .Seventh  Street, 
SW     Washington,  IX:  20410;  telephone:  (202) 
708-2565.  extension  4556. 

II.  Regulatory  Waivers  Granted  by  the  Office 
of  Housing 

For  (urther  iiitormation  about  the  following 
waiver  ac  tions.  please  see  the  name  of  the 
(  ontac  t  person  who  immediately  follows  the 
description  of  the  waiver  granted. 

•  Regulation   24  CFR  200..54(a). 
Project/ Activity  W.H   Block  Building. 

Indianapolis.  IN:  Projec  t  Number:  07.'i-.'i5552. 

Sature  of  Reijuirenient  .Section  200.54(a) 
establishes  the  proc  edures  for  a  pro-rata 
disbursement  ot  the  mortgagor's  front  money 
es(  row  funds  and  Federal  Housing 
.•\dministralion  (FH.M  insured  mortgage 
prrK:eecfs  for  the  subiei  I  property. 

Granted  By  lohn  (!  Weic  her.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner 

Date  Granted  .April  ').  2002. 

Reason  Waned  Sun  e  the  front  money 
escrow  is  so  large,  the  insured  proceeds 
would  not  be  disbursed  for  6  to  8  months 
after  initial  (;ndorsement,  resulting  in 
payment  of  extension  fees  to  the  investors 
who  pun  based  the  (Jovernment  National 
Mortgage  .Association  ((jN.M.A)  mortgage- 
bai  ked  sec  uritit;s   Providing  a  waiver  of  24 
CFR  200.54(a)  will  permit  the  Indianapolis 
MultitainiK  Hub  to  approve  a  pro-rata 
disburseintMit  of  front  money  and  mortgage 
proceeds,  thereby  allowing  the  mortgagee  not 
to  pay  GNMA  extension  fees 

Contact:  Mi(  hael  Mct^ullough.  Director. 
Offii  e  of  MultifanuK  Development, 
Departnient  of  Housing  and  I'rban 
DHvelopment.  451  .Seventh  Street  ,S\V.. 
Washington.  IX:  20410-7000;  telephone: 
(202)  708-1142. 

•  Regulation:  24  CFR  200, 54(a). 
Project/Activity:  Cilvburn  Apartments. 

Denver.  CO;  Projec  t  Number:  101-,35555. 

Sature  of  Requirement:  Section  200.54(a) 
establishes  the  proc  edures  for  a  pro-rata 
disbursement  of  the  mortgagor's  front  money 
escrow  funds  and  FHA  insured  mortgage 
proceeds  for  the  subject  projec:t. 

Granted  By:  [ohn  C.  Weicher.  .Assistant 
Sec:retarv  for  Housing-P'ederal  Housing 
C^onunissioner 

Date  Granted  May  20.  2002. 

Reason  Waived:  Since  the  front  money 
escrow  is  scj  large,  the  insured  proceeds 
would  not  be  disbursed  for  several  months. 
resulting  in  the  payment  of  extension  fees  to 
the  investors  who  purcha.sed  the  CJ.N'MA 
mortgage-bac  ked  securities.  Providing  a 
waiver  of  24  CFR  200  .54(a)  will  permit  the 
Denver  Hub  to  approve  a  pro-rata 
disbursement  of  frcmt  money  and  mortgage 
proc  eeds.  thereby  allowing  the  mortgagee  not 
to  pay  GNMA  extension  fees. 

Contact  Mic  hael  Mc(^ullough.  Director. 
Offic:e  of  .Multifamilv  Development. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  IK'.  204 10-7000;  telephone: 
(202)  708-1142 

•  Regulatuin.  24  CFR  200.54(a). 
Pri>iect'Activity:  The  Villas  at  Metro  Center 

.Apartments,  Nashville,  TN;  Projec;t  Number: 
086-3527.3. 


Nature  of  Requirement:  Section  200.54(a) 
establishes  the  procedures  for  a  Pro-rata 
Disbursement  of  the  Mortgagor's  Front 
Money  Escrow  Funds  and  FHA  insured 
mortgage  proceeds  for  the  subject  property. 

Granted  By:  (ohn  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
C:omn)issioner. 

Date  Granted:  [une  21.  2002. 

Reason  Waived:  Since  the  front  money 
escrow  is  so  large,  the  insured  proceeds 
would  not  be  disbursed  for  several  months, 
resulting  in  payment  of  extension  fees  to  the 
investors  who  purchased  the  (iNMA 
mortgage-bac:ked  securities.  Providing  a 
waiver  of  24  CFR  200.54(a)  will  permit  the 
Nashville  Multifamily  Program  Center  to 
.ipprove  a  pro-rata  disbursement  of  front 
money  and  mortgage  proceeds,  thereby 
allowing  the  mortgagee  not  to  pay  GNMA 
extension  fees. 

Contact:  Michael  Mc:Cullough,  Director, 
Offic:e  of  Multifamily  Development. 
Department  of  Housing  and  L'rban 
Development.  451  .Seventh  Street  SW.. 
Washington.  DC  20410-7000;  telephone: 
(202)  708-1142. 

•  Regulation:  24  CFR  203.42(a). 
Project/Activity:  Housing  Authority  of  the 

City  of  Spokane  (SHA),  Spokane.  WA. 

.\ature  of  Requirement:  Sec:tion  203. 42(a) 
prohibits  the  placing  of  FHA  mortgage 
insurance  on  any  rental  property  if  the 
property  is  part  of  a  project,  subdivision,  or 
group  of  rental  properties  in  which  the 
mortgagor  has  a  financial  interest  in  eight  or 
more  dwelling  units. 

Granted  By:  John  C.  Weic:her.  Assistant 
.Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  May  20.  2002. 

Reason  IVaivec/.- The  waiver  allowed  the 
Housing  Authority  of  the  City  of  Spokane. 
Washington,  to  acquire  and  sell,  using  FHA 
mortgage  insurance,  sixty  newly  constructed 
homes  to  low-  and  moderate-income 
homebuvers  under  a  lease  purchase  option 
program  called  "The  Welcome  Home 
Program." 

Contact:  Vance  T.  Morris.  Director.  Office 
of  Single  Family  Program  Development. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410-7000;  telephone: 
(202)  708-2121. 

•  Regulation:  24  CFR  203.49(c). 
Project/Activity:  Mortgagee.  First  Mortgage 

Corporation  of  Diamond  Bar.  California. 

Xature  of  Requirement:  Section  203.49(c) 
provides  that  lenders  may  extend  the  initial 
interest  rate  adjustment  dates  on  ARM  loans 
to  any  time  within  a  12  to  18  month  window 
thus  rendering  the  loans  eligible  for 
placement  in  GNMA  pools.  Ineligibility  of 
the  loans  for  delivery  to  GNMA  would  result 
in  financial  hardship  to  the  mortgagee  and 
will  not  have  an  adverse  impact  on  any 
mortgagors. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  May  29.  2002. 

Reason  Waived:  The  Corporation  requested 
extensions  of  the  initial  change  date  for  four 
ARM  loans  beyond  the  12-18  month  window 
period  as  required  by  24  CFR  203.49(c). 
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Approving  the  waiver  enabled  the  lender  to 
scrutinize  the  loans  and  rendered  them  no 
harm  to  the  borrowers  or  the  Department. 

Contact:  Vance  T.  Morris.  Director,  Office 
of  Single  Family  Program  Development, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Washington,  DC  20410-7000;  telephone  (202) 
708-2121. 

•  Regulation:  24  CFR  203.674(b)(1),  24 
CFR  203.675.  24  CFR  203.676,  24  CFR 
203.677,  24  CFR  203.678. 

Project/Activity:  Predatory  Lending 
Assistance/St.  Ambrose  Housing  Aid. 
Baltimore.  MD. 

Nature  of  Requirement:  Section  203.674(b) 
(1)  specifies  that  occupants  must  make  timely 
request  for  occupied  conveyance.  Section    , 
203.675  sets  out  the  requirements  for 
adequate  notice  to  occupants  of  pending 
acquisition.  Section  203.676  identifies  the 
required  time  frames  for  occupants  to  request 
occupied  conveyance.  Section  203.677 
pertains  to  time  frames  for  HUD's  written 
decision  to  allow  occupied  conveyance. 
Section  203.678  references  time  frames  for 
borrowers  to  request  occupied  conveyance. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  16,  2002. 


Reason  Waived:  These  regulations  were 
waived  in  order  to  allow  the  Department  to 
accept  occupied  conveyance  of  up  to  20 
properties  in  Baltimore  that  were  determined 
to  be  impacted  by  predatory  lending 
schemes.  Occupied  conveyance  will  facilitate 
and  expedite  a  direct  sale  of  the  properties 
to  St.  Ambrose  Housing  Aid  Center  which 
will  supervise  rehabilitation  and  resell  or 
lease  the  properties  back  to  borrowers  who 
were  victims  of  predatory  lending. 

Contact:  Joe  McCloskey.  Director.  Office  of 
Single  Family  Asset  Management. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410-7000;  telephone; 
(202)  708-1672. 

•  Regulation:  24  CFR  219.220(b). 

Project/ Activity:  Church  Manor. 
Smithfield.  VA;  Project  Number:  051-35012. 

Nature  of  Requirement:  Section  219.220(b) 
governs  the  repayment  of  assistance  provided 
under  the  Flexible  Subsidy  Program  for 
Troubled  Projects  prior  to  May  1.  1996, 
requiring  that  assistance  paid  to  project 
owners  must  be  repaid  at  the  earlier  of  the 
expiration  of  the  term  of  the  mortgage, 
termination  of  mortgage  insurance, 
prepayment  of  the  mortgage  or  at  sale  of  the 
project. 


Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner, 

Date  Granted:  lune  10.  2002, 

Reason  lA'cjnec/:  The  Richmond 
Multifamily  Program  Center  requested  waiver 
of  this  regulation  in  order  to  subordinate  the 
Flexible  Subsidy  financing  following  the 
refinancing/rehabilitation  of  the  subject 
property  through  Low  Income  Housing  Tax 
Credits  and  non-F'HA  insured  loans.  The 
owner  requested  permission  to  make  a 
payment  toward  the  Flexible  Subsidy  loan 
and  the  subordinate  the  remainder  following 
the  refinancing/rehabilitation  of  the  property. 
If  the  waiver  was  not  granted,  the  owner 
would  not  have  funds  to  repay  the  Flexible 
Subsidy  loan  and  would  not  be  able  to  c  lose 
on  the  new  financing  package,  thereby  losing 
the  opportunity  to  improve  this  much  needed 
affordable  rural  housing  for  the  hiw -income 
citizens  of  Smithfield. 

Contact:  Beverly  ),  Miller.  Director,  Office 
of  Asset  Management.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW.  Room  6160,  Washington. 
DC  20410-7000;  telephone:  (202)  708-3730, 
•  fleguiofjo/is,  24  CFR  401,600, 
Pro/ecf/AcfJvify,  The  following  projects 
requested  waivers  to  the  12-inonth  limit  at 
above-market  rents  (24  CFR  401,600): 


FHA  No. 


Project  name 


State 


10135289 
10135284 
01755027 
00035194 
14035022 
07335337 
08335333 
02335169 
08435238 
09335087 


Mountain  View  Place  59 

Normandy  Gardens  

Bristol  Court  Apartments  

Hunter  Pines  West  Apartments  

Hilo  Val  Hala  

Wcxxlland  East  II  Apartments 

Pegasus  80 

Bel-Air  Homes ■-- 

Gotham  Apartments 

El  Dorita  Apartments  

03135175  Livingston  Homes  

03135174  !^r.r..".".'' '  Somerset  Homes  

03135212  i  W'"°*'  Court  Apartments  

01257157  !^I.!"r.!"!r." Parkway  Plaza  

04235276  I  Clinton  Circle  Apartments  

04235185  y.""^^".""'..!!'.'".^ Regency  Square  Apartments  

04335228 Marion  Green  Apartments  

05635040  ^^"  Femando  Apartments  

01657007  ::::::::::::::":::"":::':;y".' New  city  Apartments,, ■, j^ 

07535271   : Timber  Ridge  Apartments i  vvi 

04535119  Wildwood  House  


CO 

CT 

DC 

HI 

IN 

KY 

MA 

MO 

MT 

NJ 

NJ 

NJ 

NY 

OH 

OH 

OH 

PR 


Nature  of  Requirement:  Section  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  January  1.  1998.  The 
intent  of  this  provision  is  to  ensure  timely 
processing  of  requests  for  restructuring,  and 
that  the  properties  will  not  default  on  their 
Federal  Housing  Administration  (FHA) 
insured  mortgages  during  the  restructuring 
process. 


FHA  No. 


Granted  By:  lohn  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  3.  2002. 

Reasons  Waived:  The  projects  listed  above 
were  not  assigned  to  the  participating 
administrative  entities  (PAEs)  in  a  timely 
manner  or  for  which  the  restructuring 
analysis  was  unavoidably  delayed  due  to  no 
fault  of  the  owner. 


Contact:  .Alberta  Zinno,  Offic;e  of 
Multifamily  Housing  .Assistance 
Restructuring.  Department  of  Housing  and 
Urban  Development.  Portals  Building.  Suite 
400.  1280  Maryland  .Avenue,  Washington,  DC 
20410:  telephone  (202)  708-0001 
•  Regulations:  24  CFR  401.600 
Project/ Activity:  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  401.600): 


Project  name 


State 


06535336  Berwood  Apartments 


MS 


01257153 
04235330 


East  21st  Street  Apartments  NY 

Shaker  Park  Garden  Apartments  II  '  0^ 


63206 


Federal  Register/ Vol.  67,  No.  197 /Thursday,  October  10.  2002 /Notices 


Nature  of  Requirement:  Section  401  600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  [anuar>'  1.  1998.  The 
intent  of  this  provision  is  to  ensure  timelv 
processing  of  requests  for  restructuring,  and 
that  the  properties  will  not  default  on  their 
FHA  insured  mortgages  during  the 
restructuring  process. 


i'.mntftt  Hv   Inhii  C;,  Weicher.  Assistant 
Set  r^'t(^rv  t(ir  Housing-Federal  Housing 
Commissioner 

Date  Granted  April  25.  2002. 

Reasons  Waived  The  projects  listed  above 
wnre  not  Hssigneii  to  the  PAKs  in  a  timelv 
manner  or  for  whu  h  the  restriu  turing 
analysis  was  unavoidably  delayed  due  to  no 
fault  of  the  owner. 


Contact:  Alberta  Zinno,  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
I'rban  Development.  Portals  Building.  Suite 
400,  1280  Maryland  Avenue.  Washington.  EKZ 
20410;  telephone  (202)  708-0001. 

•  fleguyaf/ons.  24  CFR  401.600. 

Project/Activity:  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  401.600): 


FHA  No 


800002463 
800002539 
800001364 
800001364 
800003075 
800003611 
800030044 
800005011 
800007311 
800007137 
B00007702 
800007738 
800000061 
800008152 
800008501 
800009380 
800011601 
800011936 
800013100 
800013100 
800015008 
800015201 
800016070 
800015693 
800016158 
800017340 
800016243 
800016911 
800017336 
800017388 
800017407 
800018190 
800018697 
800019795 
800046298 
80002275" 
800023231 
800023733 


Projecl  name 

South  Bay  Villa  

Sunnyview  Villa 

Dakota  Woods  II  

Dakota  Woods  II  

Lincoln  Square  

Twin  Towers  

Prestwyck  Apts         

The  Pines  Apartments  

Mission  Woods  Apartments    

Bonita  Terrace  

Irvin  Cobb  Apartments  

Lincoln  Village  

Pegasus  80      

Rayville  West  

Garand  Court  

Orchard  Mews  Apartments    

Hamilton  Apartments  

Titfany  Rehab         

Old  Farm  Apartments     

Old  Farm  Apartments      

Crestview  Gardens         

Green  Acres  Apartments  

Schoolhouse  Apartments  

Prospect  Arms  Apartments   

South  Fulton  Rehabilitation     

Courtyard       

Ashland  Manor 

McArthur  Park  

Sunset  Square  

Uptown  Village  Apartments  

Victorian  Hentage    

Anthracite  Apartments  

Mulberry  Tower         

Swift  Creek  Apartments  

Pebble  Creek  Apartments     

The  Sundowner  Apartments  

Orchard  Court  Apartments    

Williamson  Towers   


State 


CA 

CA 

CA 

CA 

CO 

CT 

DE 

GA 

KS 

KS 

KY 

KY 

KY 

LA 

MA 

MO 

MO 

MO 

NC 

NC 

NY 

NY 

NY 

NY 

NY 

OH 

OH 

OH 

OH 

OH 

OH 

PA 

PA 

SC 

TX 

WA 

Wl 

WV 


Nature  of  Requirement:  Section  401.600 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  January  1,  1998.  The 
intent  of  this  provision  is  to  ensure  timely 
[irocessing  of  requests  for  restructuring,  and 
that  the  properties  will  not  default  on  their 
KHA  insured  mortgages  during  the 
restructuring  process. 


Granted  Bv:  lohn  C  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissiiiner 

Date  Cranlid  \1.i\    iU,  2002 

Reasons  [\ni\f(l    Ihe  prujeits  listed  above 
were  not  assignt'd  to  the  P.-\Ks  in  h  timeU 
manner  or  for  whu  h  the  resiriu  luring 
analysis  was  unavmiinhlv  ii»'lrf\('(l  (iuc  In  nn 
fault  of  the  owner. 


('nntart:  .Mberta  Zinno,  Offit  e  of 
.Multifamih  Housing  .Assistance 
Restructuring.  Department  of  Housing  and 
I'rban  Development,  Portals  Building,  Suite 
400,  1280  Maryland  Avenue,  Washington,  DC 
20410:  telephone  (202)  708-0001. 

•  fifgu/a/ion.";.  24  CFR  401.600. 

Project  Artivitv:  The  following  projects 
requested  waivers  to  the  12-month  limit  at 
above-market  rents  (24  CFR  401.600): 


FHA  No 


Project  name 


State 


06235331  ..„ 

06235332  

06235328  

07135408  

07335378  

07335349  

08335314  Dupont  Manual  Apartments 

08335267  -. , Lakeland  Wesley  Village  I  .. 


Oak  Ridge  Apartments  .... 

Town  Creek  Apts    

Westgate  Apts        

Deerfield  Woods  Phase  II 

Swiss  Meadows         

Willow  Glen  Apartments  .. 


AL 

AL 

AL 

IL 

IN 

IN 

KY 

KY 
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FHA  No. 


05235338 
05335287 
01257016 


Project  name  State 

Sharp  Leadenhall  II  ^D 

P.M.  Wilson  Apartments  NC 

Mohegan  Apartments  NY 


Nature  of  Requirement:  Section  401.600  . 
requires  that  projects  be  marked  down  to 
market  rents  within  12  months  of  their  first 
expiration  date  after  January  1, 1998.  The 
intent  of  this  provision  is  to  ensure  timely 
processing  of  requests  for  restructuring,  and 
that  the  properties  will  not  default  on  their 
FHA  insured  mortgages  during  the 
restructuring  process. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  June  27,  2002. 
Reasons  Waived:  The  projects  listed  above 
were  not  assigned  to  the  PAEs  in  a  timely 
manner  or  for  which  the  restructuring 
analysis  was  unavoidably  delayed  due  to  no 
fault  of  the  owner. 

Contact:  Alberta  Zinno,  Office  of 
Multifamily  Housing  Assistance 
Restructuring,  Department  of  Housing  and 
Urban  Development,  Portals  Building.  Suite 
400,  1280  Maryland  Avenue,  Washington,  DC 
20410:  telephone  (202)  708-0001, 
•  flegu/atJon;  24  CFR  891.100(d). 
Project/Activity:  Reggie's  Place,  Suffolk, 
VA;  Project  Number:  051-HD096/VA36- 
QOOl-011. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  3,  2002. 
Reason  Waived:  The  project  is 
economically  designed,  comparable  to  other 
similar  projects  developed  in  the  area,  and 
the  sponsor  has  obtained  additional  funding 
from  other  sources. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410,  telephone:  (202) 
708-3000. 

•  flegu/of/on;  24  CFR  891.100(d). 
Project/Activitv:  Westlake  Apartments. 
Pittsburgh.  PA;  Project  Number:  033-EElOl/ 
PA28-S991-O05. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  3.  2002. 
Reason  Waived:  The  project  is 
economically  designed,  comparable  to  other 
similar  projects  developed  in  the  area,  and 
the  sponsor/owner  has  exhausted  all  efforts 
to  secure  additional  funds  from  other 
sources. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 


Urban  Development,  451  Seventh  Street. 
SW.,  Washington.  DC  20410:  telephone:  (202) 
708-3000. 

•  flegu/ation;  24  CFR  891.100(d). 

Project/Activity:  Meadow  Brook 
Apartments.  San  Antonio.  TX;  Project 
Number:  115-HD033/TX59-Q001-002. 

Nature  of  Requirement:  Section  891.100(d| 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  May  16.  2002. 

Reason  Waived:  The  project  was 
economically  designed,  comparable  in  cost  to 
similar  projects,  and  the  sponsor  could  not 
contribute  any  additional  funds. 

Confacf;  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 

•  flegu/afjon;  24  CFR  891.100(d). 
Project /Activity:  Employment  Options, 

Incorporated,  Marlboro,  MA;  Project  Number: 
023-HD131/MAO6-Q971-O12. 

Nature  of  Requirement:  Section  891, 100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  lohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  25.  2002. 

Reason  Waived:  The  project  is 
economically  designed,  is  comparable  to 
other  similar  projects  developed  in  the  area, 
and  the  sponsor  has  exhausted  all  efforts  to 
obtain  additional  funding  from  other  sources. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone:  (202)  708- 
3000. 

•  flegu/of/on;  24  CFR  891.100(d). 
Project/Activitv:  Lakeside  Place.  Orlando. 

FL;  Project  Number:  0fi7-HD068/FL29- 
Q991-004. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  Bv:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  25.  2002. 

Reason  Waived:  The  project  is 
economically  designed,  is  comparable  to 
other  similar  projects  developed  in  the  area, 
and  the  sponsor  has  exhausted  all  efforts  to 
find  additional  funds  from  outside  sources. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 


Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone;  |202| 
708-3000. 

•   Regulation:  24  CFR  a^^  Mmd]. 

Project/Activity:  Checed  Warwick, 
Newport  News,  \'.\:  Project  Number:  051- 
EE070/VA36-S991-001 

Nature  of  Requirement:  Sec:tion  HVil.lOOld) 
prohibits  amendment  oi  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  |ohn  C.  Weicher.  .As.sistdiit 
Secretary  for  Housing-Federal  Hf)using 
Commissioner. 

Date  Granted:  April  30.  2002. 

Reason  Waived:  The  project  was 
economically  designed,  c  omparable  to  nthin 
projects  in  the  area,  and  the  sponsor 
exhausted  all  efforts  to  obtain  additional 
funding  from  other  sources 

Contact:  Willie  Spearmon.  Director.  Ofli(  e 
of  Housing  .Assistance  and  Grant 
.Administration.  Department  ol  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 

•  flegu/a/ion.  24  CFR  891.100(d), 
Project/ Activity:  Faye  Street  Group  Home. 

Chesapeake,  VA;  Project  Number;  051- 
HD078/VA36-Q991-001 . 

Nature  of  Requirement:  Section  891  100(d| 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  c;losing. 

Granted  By:  John  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  30.  2002. 

Reason  Waived:  Th    project  is 
economically  design    ,.  comparable  to  other 
similar  projects  in  th    area,  and  the  sponsor 
has  exhausted  all  eff   rts  to  obtain  additional 
funding. 

Contact:  Willie  Spearmon.  Direi  tor.  Offif  e 
of  Housing  .Assistance  and  Grant 
.Administration.  Department  ot  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington.  DC  20410;  telephone  1202) 
708-3000. 

•  flf?gu/onon;  24  CFR  891  100(d) 
Project/Activitv:  Together  With  Friends. 

Saginaw.  MI;  Project  Number:  048-HD009' 
MI28-Q001-O02. 

Nature  of  Requirement:  Sec  tion  891.1U0(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advanc  e  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  30.  2002. 

Reason  Ua;iccy,- The  project  is 
economically  designed,  is  comparable  to 
other  similar  projects  in  the  area,  and  the 
owner  has  exhausted  all  efforts  to  obtain 
additional  funding  from  other  sources. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
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Administration.  Department  of  Housing  and 
I  rban  Development,  4.51  .Seventh  .Street  SVV., 
Washington.  DC:  20410;  telephone:  (202)  708- 
3000 

•  Regulation  24  CFR  8^1  100(d). 
Protect/ Activity:  Barrett  House,  Suffolk. 

\'.\:  Projef  t  Number:  051-HD097/V.^J6- 
Q()01-«12. 

.Vafure  of  Rt^uirement:  Section  841. 100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
mitial  closing. 

Granted  Bv:  Fohn  C.  VVeicher.  .-Nssistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  .\pril  30.  2002. 

Reason  Waived:  The  project  is 
economicallv  designed,  is  comparable  in  cost 
to  similar  projects,  and  the  sponsor  cannot 
contribute  an\  additional  funds. 

Con/arJ;  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
L'rban  Development,  4.t1  .Seventh  .Street  SW  . 
Washington.  IX:  20410;  telephone;  (202)  70«- 
iOOO. 

•  flp^u/af/on  24  CFR  891  lOO(d). 
Protect/. Activity:  St.  .Andrews  of  Jennings 

Phase  II.  St,  Louis.  MO:  Project  Number:  085- 
EE049/MO36-S001-002. 

\ature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amoiml  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  [ohn  C.  VVeicher.  Assistant 
Secretary'  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  May  16.  2002. 

Reason  Waived-  The  project  is 
economii  ally  designed,  is  comparable  in  cost 
to  similar  projects,  and  the  sponsor  cannot 
contribute  any  additional  funds. 

Contact:  Willie  Spearmon.  Direi  tor.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW,.  Washington,  DC  20410;  telephone;  (202) 
708-1000 

•  flegu/o/ion.  24  CFR  891.100(d), 
Project /Activity:  Guide  Texler  Homes. 

Int.'irporated.  Lanham.  MD;  Project  Number: 
0OO-HDO48/MD:5q-QO01-O03. 

\ature  of  Requirement:  .Section  891. 100(dl 
prohibits  amendment  of  the  amount  ol 
approved  capital  advance  funds  prior  to 
initial  closmg. 

Granted  By:  |ohn  C,  VVeicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted  May  17.  2002 

Reason  Waived.  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding  from 
other  sources;  the  project  is  economicallv 
designed  and  is  comparable  to  other  similar 
projects  developed  in  the  area. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  .Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street  SW  . 
Wa.shington,  DC  20410;  telephone:  (202)  708- 
3000 

•  flf?guyof/on  24  CFR  891.100(d). 
Project/Activity  Kane  Cook  Homes.  Elgin, 

IL;  Project  Number;  071-fIDl  13/1L06-Q991- 
003, 


Mature  of  Requirement:  So  tmn  H'H  l()()((i) 
prohibits  amendment  of  the  amount  ot 
approved  c  apital  advance  funds  pnnr  tu 
initial  r;losing. 

Granted  Bv:  lohn  C.  VVeicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
C!)ommissioner. 

Date  Granted:  May  17.  2002. 

Reason  Waived:  The  project  is 
economically  designed,  is  comparable  to 
other  similar  projects  developed  in  that  area. 
and  the  sponsor  has  exhausted  all  efforts  to 
obtain  additional  tuiuhno  from  other  soiirc  es 

Confarf.' Willie  .Sjiearnion.  Director.  Offiie 
of  Housing  .Assistance  and  Cirant 
Administration,  Department  of  Housing  and 
l'rban  Development.  4,51  .Seventh  Street, 
SW.,  Washington,  IX:  20410;  telephone:  (202) 
708-:t(lll() 

•  fle;^u/ot/o;):24  (FR  Hm   I(K)(dl 
PToiect/Artivit\    I'he  M(  Dovveli  Coiintv 

Housing  .Ai  tion  Network,  Ciarv  .  WV:  i'rojec  t 
Number:  045-ELO 1 4,  WV  1 5-SOO 1  -00  1 

S'ature  of  Requirement:  Sei  tion  891  lUOdil 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  lohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  May  21.  2002. 

Reason  Waived:  The  sponsor  exhausted  all 
efforts  to  obtain  additional  funding  from 
other  sources;  the  project  is  e(.onomi(  alh 
designed  and  comparable  to  other  similar 
projects  developed  in  the  area. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  .Assistanc:e  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410:  telephone:  (202) 
708-3000. 

•  Regulation:  24  CFR  89M00(d). 
Project/ Activity  Piney  Ridge  Apartments, 

Danville.  VA;  Project  Number:  051-HD077/ 
VA36-Q98 1-008. 

Nature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  |ohn  C,  Weicher,  Assistant 
Se<:retar\  for  Housing-Federal  Housing 
Commissioner 

Date  Granted:  May  22.  2002. 

Reason  U'oived.The  project  is 
economically  designed,  is  similar  in 
I  onstruction  to  other  projects  developed  in 
the  area,  and  the  sponsor  has  no  other 
resources  to  contribute  additional  funds. 

Contact:  Willie  Spearmon,  Direi  tor.  Office 
of  Housing  .Assistance  and  (iranl 
.Administration.  Department  of  Housing  and 
I  rban  Deveh^pment,  451  Seventh  Street. 
SW..  Washington.  [X:  20411).  telephone:  (202) 
708-3000 

•  Regulation  24(:FRH<tl  10()(il) 
Protect/ Aitnit\    National  Church 

Residences  of  Manhattan  II.  Manhattan.  kS; 
Project  Number    102-EE024/KS16-S00 1-002. 

\ature  ot  Ritiuirement  Section  891  100(ii| 
prohibits  amendment  ol  the  amount  of 
approved  capital  achaiK  e  funtis  prior  to 
initial  rloMiig 

Granted  Hv   lotin  (!   Wen  her.  ,Assistant 
Secretarv  for  HouMiiy -hederal  Housing 
Commissioner. 


Date  Granted:  May  22.  2002. 

Reason  Waned.  The  [iroject  is 
economic  alh'  designed  and  comparable  to 
other  similar  projects  developed  in  the  area, 
and  the  sponsor  has  exhausted  all  efforts  to 
obtain  additional  funding  from  other  soun  es. 

Contact   Willie  Spearmon.  Director.  Office 
of  Housing  .Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
I  rban  Development.  451  Seventh  Street. 
SW  .  Washington.  DC  20410;  telephone:  (202) 
70H-.3000. 

•  Regulation:  24  CFR  891  100(d). 
Pro/fTf.-lrf/v'/f;'.  Concerned  Care.  Kansas 

Citv.  .MO;  Prnjpi  I  Number:  084-HD033/ 
MO  IR-QOO 1-001. 

Xature  of  Requirement:  Section  891.100(d) 
[irohihits  amendment  of  the  amount  of 
approved  capital  advanc  e  funds  prior  to 
initial  (losing. 

Granted  Hv:  )ohn  C.  VVeicher.  .Assistant 
Secretarv  for  Housing-Federal  Housing 
('iimmissionor. 

Pale  Granted:  lune  16.  2002. 

Reason  U'o/vpc/.' The  projec:t  is 
economii  allv  designed,  comparable  to  other 
similar  projects  developed  in  the  area,  and 
the  sponsor  i  annot  contribute  nn\  additional 
funds. 

Contai  t  Willie  .Spearmon,  Direi  tor.  Office 
I  if  Housing  .Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
I  rl)an  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410:  telephone:  (202) 
708-3000. 

•  Regulation:  24  CFR  H91. 10l)(d). 
Project  Activitv:  Meadow  Park,  .Sarasota, 

FL:  Project  Number:  067-EE106/FL29-S001- 
0(11 

Suture  ot  Rrijinreinent  Sei  tion  H9 1.100(d) 
prohibits  amendment  of  tht^  amount  of 
approved  capilal  ailvani  e  funds  prior  to 
initial  (losing 

Granted  Hv   lohn  C   Weu  her.  .Assistant 
Secretarv  for  Housmg-Feder.il  Housing 
Commissioner 

Date  Granted  lune  20,  2002. 

Reason  Waived:  The  proie(  t  is 
economi(  ally  designed,  comparable  in  cost  to 
similar  proiects.  and  the  sponsor  (  annot 
(.ontribute  an\  additional  funds. 

Contort.  Willie  Spearmon.  Director,  Office 
of  Housing  .Assistanc  e  and  CiranI 
-Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
~()H-iOO() 

•  Heoulalion   24  CFR  891, 100(d). 
Project  Activity:  E)m  Street  Home, 

Webster,  I.A;  Project  Number:  074-HD022/ 
I.\05-Q001-O01 

Suture  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  Hv:  lohn  (!.  VVeic  her.  .Assistant 
Secretarv  tor  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  lune  26.  2002. 

Reason  Waived:'\\\e  project  is 
ecunomically  designed,  comparable  to  other 
similar  projects  developed  in  the  area,  and 
the  sponsor  cannot  contribute  anv  additional 
funds. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  .Assistance  and  Grant 
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Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SVV..  Washington.  DC  20410;  telephone;  (202) 
708-3000, 

.  Regu/atJon:  24  CFR  891, 100(d). 
Project/Activity:  Mental  Health  Care.  Inc.. 
Brandon.  FL;  Project  Number:  067-HD066/ 
FL29-Q991-011. 

S'ature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  June  26,  2002. 
Reason  Waived:  The  project  is 
economically  designed,  comparable  to  other 
similar  projects  developed  in  the  area,  and 
the  sponsor  has  contributed  to  the  project. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 
•  flegu/a/ion:  24  CFR  891.100(d). 
Project/Activitv:  Village  Apartments. 
Rantoul.  IL;  Project  Number:  072-HDlll/ 
IL06-Q001-001, 

S'ature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner, 

Date  Granted:  June  26,  2002. 
Reason  Waived:  The  project  is 
economically  designed,  comparable  to  other 
similar  projects  developed  in  the  jurisdiction, 
and  the  sponsor  has  exhausted  all  efforts  to 
obtain  additional  funding  from  other  sources. 
Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SVV,,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 

•  Regulation:  24  CFR  891, 100(d)  and  24 
CFR  891,165, 

Pro/ecf/Ac^iv/fy,' Thomaston  VOA  Elderly 
Housing.  Bath.  ME;  Project  Number:  024- 
EE038/ME36-S971-003. 

S'ature  of  Requirement:  Section  891, 100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing.  Section  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  16,  2002. 
Reason  Waived:  The  project  is 
economically  designed  and  comparable  to 
other  similar  projects  developed  in  your 
jurisdiction.  Further  $71,388  in  additional 
funding  is  being  provided  through  the  Maine 
State  Housing  Authority.  The  sponsor  has 
exhausted  all  means  to  find  the  funds 
through  other  sources.  The  project  has  also 


incurred  significant  delays  associated  with 
the  need  to  change  sites  several  times. 

Contact:  Willie  Spearmon,  Director,  Offii  e 
of  Housing  Assistanc.e  and  Grant 
.Administration,  Department  of  Housing  and 
Urban  Development,  4,t1  Seventh  Street, 
SVV,.  Washington,  DC:  20410;  telephone;  (202) 
708-3000. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  Manor  House,  Austin.  TX: 
Project  Number;  1 1,5-HD030/TX59-Q991- 

003. 

\ature  of  Requirement:  Section  891.100((1) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing.  Section  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  Bv:  John  C.  VVeicher.  .Assistant 
Secretarv'  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  16.  2002. 
Reason  Waived:  The  project  is 
economically  designed,  is  comparable  to 
other  similar  projects  developed  in  the 
jurisdiction,  and  the  sponsor  has  exhausted 
all  efforts  to  obtain  additional  funding  from 
other  sources.  Also,  delays  were  caused 
while  the  owner  located  additional  funds  for 
construction  and  resolved  legal  issues 
involving  the  site. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  .Street, 
SW„  Washington.  DC  20410;  telephone:  (202) 
708-3000. 

•  Regulation:  24  CFR  891.100(d)  and  24 
CFR  891.165. 

Project/Activity:  The  Pavilion  at 
Immaculate  Conception.  Bronx.  NY;  Project 
Number:  012-EE247/NY36-S981-003. 

Xature  of  Requirement:  Section  891.100(d) 
prohibits  amendment  of  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing.  Section  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  La.se-by- 
case  basis. 

Granted  By:  lohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner, 

Date  Granted:  April  23.  2002. 
Reason  Waived:  .Additional  time  was 
needed  to  find  another  general  contractor, 
and  determine  a  feasible  construction  budget. 
The  project  is  economically  designed,  is 
comparable  to  other  projects  developed  in 
the  area,  and  the  sponsor  has  exhausted  all 
efforts  to  find  additional  funds  from  other 
sources. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SVV..  Washington,  DC  20410;  telephone:  (202 
708-3000, 

•  Regulation:  24  CFR  891, 100(d)  and  24 
CFR  891.165, 


Proiect/Activitv:  .Agua  .Azul.  Albuquerque, 
NM;  Project  Number;  1 16-HD013/NM16- 
Q991-002. 

Sature  of  Requirement:  Section  891.100(d) 

prohibits  amendment  of  the  amount  of 
approved  (apital  advance  funds  prior  to 
initial  closing.  Sertion  891.165  provides  that 
the  duration  ot  the  fund  reservation  for  the 
(apital  advance  is  IH  months  from  the  date 
ot  issuance  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  Hv  lohn  C  VVeicher.  Assistant 
Set.relary  tor  Housing-Federal  Housing 
C^ommissioner. 

Date  Granted:  .April  25,  2002. 
Reason  Waived  The  protect  is 
economicallv  designed,  is  (  omparable  to 
other  projects  developed  in  the  area,  and  the 
sponsor  has  exhausted  ail  efforts  to  obtain 
additional  funding  from  other  sources  other 
than  the  S250,000  it  is  receiving  from  the 
Citv  of  .Albuquerque  in  HO.ML  funds 
.Additional  time  is  nei  essarv  to  issue  the  firm 
commitment  and  arrange  for  the  initial 
closing. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  .Assistance  and  (^rant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SVV..  Washington.  DC  2U4U);  telephone;  (202) 
708-3000 

•  Regulation:  24  CFR  891  100((3)  and  24 
CFR  891  165. 

Project  Activity:  Cene  Gilbert  Manor. 
.Albuquerque.  NM;  Pro)ei:t  Number:  116- 
HD011/NM16-Q981-001. 

Sature  of  Requirement:  Section  891  1001  d) 
prohibits  amendment  ot  the  amount  of 
approved  capital  advance  funds  prior  to 
initial  closing.  Section  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
c;apital  advanc:e  is  18  months  from  the  date 
of  issuanc;e  with  limited  exceptions  up  to  24 
months,  as  approved  by  HUD  on  a  c:ase-by- 
case  basis. 

Granted  By:  lohn  C.  VVeicher.  .Assistant 
Secretarv  for  Housing-Federal  H(jusing 
Commissioner 

Date  Granted:  April  30.  2002. 
Reason  Waived:  The  sponsor  had  to  change 
c:ontractors  because  the  original  (  ontrac  tor 
was  unable  to  obtain  a  bond.  The  project  is 
ec:onomically  designed,  is  comparable  to 
other  similar  projec  ts  dev  eloped  in  the  area. 
and  the  Sponsor  has  exhausted  all  efforts  to 
obtain  additiona)  funding  from  outside 
sources. 

Contact:  Willie  Spearmon.  Uire(  tor,  Ott'ii  e 
of  Housing  .Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SVV..  Washington.  DC  20410;  telephone:  (202) 
708-3000. 

•  Regulation:  24  CFR  891. 1 001  d)  and  24 
CFR  891.165. 

Project/Activity:  Santa  Fe  Homeward 
Bound  Apartments.  Santa  Fe.  NM;  Project 
Number:  116-HD014/NMir>-Q991-003 

S'ature  of  Requirement:  Sec\\on  891  100(d) 
prohibits  amendment  of  the  amount  of 
approved  capita!  advance  funds  prior  to 
initial  closing.  Section  891.165  provides  that 
the  duration  of  the  fund  reservation  for  the 
capital  advance  is  18  months  from  the  date 
of  issuance  with  limited  exceptions  up  to  24 
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months,  as  approved  by  HUD  on  a  case-by- 
case  basis. 

Granted  Bv  lohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner 

Date  Granted  .April  30,  2002 

Reason  Waived  .Additional  time  is  needed 
for  the  firm  commitment  application  to  be 
processed  and  the  initial  closing  to  take 
place.  The  project  is  e<:onomicallv  designed, 
is  comparable  to  other  projects  developed  in 
the  area,  and  the  sponsor  has  exhausted  all 
efforts  to  find  additional  funds  from  other 
sources 

Contact  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  (Jrant 
Administration.  Department  (if  Housing  diui 
Urban  Development.  451  Seventh  Street, 
SW  ,  Washington.  DC  20410:  telephone;  (202) 
708-3000 

•  flegu/a/io/7  24  CFR  89M65. 
Pro/erf/.^cf/vjfv  St.  Boniface  Gardens.  Inr  . 

Pembroke  Pines.  FL:  Project  Number:  066- 
EE074/FL29-S99 1-006 

.\'ature  of  Requirement  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HI  'D  on  a  t  ase-by-case  basis. 

Granted  Bv  lohn  C.  Weicher,  Assistant 
Secretarv  for  Housing-Federal  Housing 
C^ommissioner 

Date  Granted  April  2.  2002. 

Reason  ll'o;v>"(y  There  was  an  unexpetited 
delay  in  getting  a  plat  re<;orded 

Contact  Willie  Spearmon.  Dire<:tor.  Office 
of  Housing  .Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Dtrvelopment.  451  Seventh  Street. 
SW  .  Washington.  DC  20410;  telephone:  (202) 
708-3000 

•  Regulation  24C;FR8gi  165 

Pro/e*  f  .^cfnify  Hale  O  Man'<j  Lana  Hou  II. 
Maui.  HI.  Project  Number  14()-HD015/HI10- 
Q961-001 

\'ature  uf  Requirement  Section  891,165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuame  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HL'D  on  a  case-by -case  basis 

Granted  By  lohn  C;  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner 

Date  Granted:  April  3,  2002 

Reason  Waived  The  projef:t  experienced 
delays  in  set  uring  approval  tor  a  partial 
release  of  the  Section  202  '8  mortgage  on  the 
existing  site  and  the  lengthy  process  for  the 
County  of  Maui  to  approve  the  subdivision 
of  the  site,  and  an  amendment  of  the  ground 
lease 

Contact  Willie  Spearmon,  Direi  tur.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410;  telephone:  (202) 
708-3000 

•  Regulation  24  C:FR  891  165 
Pro/ecf/Acfn/fv  .AHEPA  156  Apartments. 

Canonsburg.  Washington  C^untv.  PA;  Project 
Number:  033-EE098/PA28-S991-002 

Nature  of  Requirement  Section  891  165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 


months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by-case  basis. 

Granted  Bv  lohn  C.  Weicher,  Assistant 
Secretarv  for  Housing-Federal  Housing 
Commissioner 

Date  Granted  April  3.  2002 

Reason  Waived:  The  project  has  incurred 
delays  due  to  the  local  municipality's 
preference  for  relocating  the  storm  detention 
area  from  what  was  originally  proposed  on 
the  architectural  drawings. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW  .  Washington.  DC  20410;  telephone:  (202) 
708-3000 

•  flegu/af/on  24  CFR  891.165. 

Project/ Activitv  Abraham  Lincoln  Center. 
Chicago.  IL;  Project  Number:  071-HD095/ 
IL06-Q961-010 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  Hl'D  on  a  case-by-case  basis. 

Granted  Bv  )ohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Cximmissioner. 

Date  Granted  April  8,  2002 

Reason  Waived  The  owner  needed 
additional  time  to  obtain  building  permits, 
solidify  sec:ondary  financing,  and  resolve  site 
and  design  issues. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
.Administration,  Department  of  Housing  and 
U'rban  Development.  451  Seventh  Street. 
SW    Washington,  DC  20410;  telephone:  (202) 
708-3000. 

•  fleguyof/on  24  CFR  891.165. 
Prt)/et:f/Art;v;tv  NC  Orange  Senior 

Housing  Corporation.  Orange,  Essex  County. 
N|.  Project  Number:  031-EE048/NI39-S981- 
005 

Nature  of  Requirement  Section  891  165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by -case  basis. 

Granted  By  lohn  f^.  Weicher.  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  April  16.  2002. 

Reason  Waived  The  project  has  incurred 
delays  due  to  a  change  in  the  projet  t 
architect,  revisions  to  the  proiet:t's  design 
and  plans,  and  time  needed  bv  the  Federal 
Home  Loan  Bank  to  rf  issue  documentation 
(destroyed  in  the  attack  on  the  World  Trade 
Center)  of  the  $250,000  in  subordinate 
financing  being  provided  to  the  project 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  .Assistance  and  Cirant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410;  telephone;  (202) 
708-3000. 

•  Regulation  24  CFR  891  165 
Project /Activity  Lalo  Guerrero  Barrio 

V'ie)o.  Tucson.  .AZ.  Project  Number:  123- 
bi;073/AZ2O-S991-0O5 


Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  )ohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  16,  2002. 

Reason  Waived:  The  sponsor/owner  has 
experienced  lengthy  delays  due  to  lawsuits 
and  protests  from  third  parties  regarding  the 
development  of  the  project,  and  unexpected 
changes  involving  the  architect  and  project 
design. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington.  DC  20410:  telephone:  (202) 
708-3000 

•  flegu/of/on;  24  CFR  891.165. 
Project/Activity:  Presbyterian  Home  at 

Franklin  Township,  Franklin  Township,  NJ; 
Project  Number:  031-EE045/NJ39-S971-002, 

Nature  of  Requirement:  Section  891,165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  16.  2002. 

Reason  Waived:  The  sponsor  needed 
additional  time  to  satisfy  the  needs  of  the 
zoning  board  and  community  prior  to 
obtaining  approval  of  the  design  and  site. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  .Assistance  and  Grant 
Administration.  Department  of  Housing  and 
L'rban  Development.  451  Seventh  Street. 
SW..  Washington,  DC  20410;  telephone:  (202) 
708-3000, 

•  flegu/af/on:  24  CFR  891,165, 
Proiect/Acttvity  Union  Seniors.  Los 

Angeles.  CA;  Project  Number:  122-EE133/ 
CA16-S98 1-002. 

Nature  of  Requirement:  Section  891,165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Sei:retary  for  Housing-Federal  Housing 
C'ommissioner. 

Date  Granted:  April  16,  2002. 

Reason  Waived:  The  project  has 
experienced  inordinate  delays  due  to 
complications  arising  from  the  plan  check 
process  of  the  City  of  Los  Angeles  with 
regard  to  legal  unit  count,  and  the  subsequent 
permission  of  the  planned  rehabilitated 
units. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000 

•  fleguyolion;  24  CFR  891.165. 
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Project/Activity:  Stanton  Accessible 
Apartments.  Stanton,  CA;  Project  Number: 
143-HD008/CA43-Q981-002. 

Naturv  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Grunted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Date  Granted:  April  17.  2002. 
Reason  Waived:  The  project  has  incurred 
delays  due  to  neighborhood  opposition,  and 
to  the  amount  of  time  it  took  to  get  a  zoning 
variance  request  approved  to  reduce  the 
parking  requirements. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  IX:  20410;  telephone:  (202) 
708-3000. 
•  Regulation:  24  CFR  891.165. 
Project/Activity:  AHEPA  National  Housing 
Corporation.  Cheektowaga  Town.  NY;  Project 
Number:  014-EE078/NY06-S941-017. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C-  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Grunted:  April  17,  2002. 
Reason  Waived:  The  development  of  the 
project  incurred  inordinate  delays  due  to 
lengthy  litigation. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 
•  Regulation:  24  CFR  891.165. 
Project/Activity:  Jefferson  Elderly  Housing, 
Jefferson,  Wl;  Project  Number:  075-EE081/ 
WI39-S991-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Date  Granted:  April  19.  2002. 
Reason  Waived:  The  project  has  incurred 
delays  attributable  to  site  problems  and 
additional  time  is  needed  for  the  project 
architect  to  cure  deficiencies  in  the  firm 
commitment  application. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington.  DC  20410;  telephone:  (202) 
708-3000. 

•  RegulaUon:  24  CFR  891.165. 
Project/Activity:  Cottonwood  Manor  VI, 
Cottonwood,  AZ;  Project  Number:  123- 
EE069/AZ20-S991-001. 


Nature  of  Requirement:  Section  891,165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  19,  2002, 
Reason  Waived:  The  project  has 
experienced  delays  resulting  from  obtaining 
local  approval  of  the  design,  and  the  need  to 
redesign  the  roadway  when  the  adjacent 
property  owner  declined  to  grant  a  required 
right-of-way. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington.  DC  20410;  telephone:  (202) 
708-3000. 
•  flegu/afjon:  24  CFR  891.165. 
Project/Activity:  Cinnaminson  Consumer 
Home,  Cinnaminson.  NJ:  Project  Number: 
035-HD044/NJ39-Q991-008. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dafe  Granted:  April  22,  2002. 
Reason  Waived:  Additional  time  is  needed 
for  HUD  to  process  the  firm  commitment 
application  in  order  for  the  project  to  reach 
initial  closing. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW,,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 
•  Regulation:  24  CFR  891,165. 
Project/ Activitv:  Berlin  Housing.  Berlin. 
Wl;  Project  Number:  075-HDO55/WI39- 
Q981-002. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Date  Granted:  April  23,  2002, 
Reason  Waived:  Additional  time  is  needed 
for  the  closing  documents  to  be  submitted 
and  processed. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington,  DC  20410;  telephone:  (202) 
708-3000. 
•  flegu/tJf/on:  24  CFR  891.165. 
Project/ Activity:  Judson  Terrace  Lodge. 
San  Luis  Obispo,  CA;  Project  Number:  122- 
EE163/CA16-S991-014. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 


months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HLTD  on  a  case-by-(-ase  basis. 
Granted  By:  John  C,  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner, 

Date  Granted:  April  23,  2002. 
Reason  Waived:The  sponsonowner  is 
negotiating  with  the  city  to  resolve  their 
responsibility  for  the  city's  'water-offsef 
rule  and  ongoing  negotiations  with  adjacent 
property  owners  concerning  the  project 
design. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410;  telephone:  (202) 
708-3000. 

•  fleguyoOon;  24  CFR  891.165. 
Pro/ecr/Acf/vitv;  St.  Timothy  Manor, 
Cleveland,  OH:  Project  Number:  042-EEll  1/ 
OH12-S991-004. 

Nature  of  Requirement:  Section  891,165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  23,  2002, 
Reason  Waived:  The  sponsor  was  forced  to 
seek  a  site  change  due  to  local  neighborhood 
opposition. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street  SW,. 
Washington.  DC  20410;  telephone:  (202)  708- 
3000, 

•  Regulation:  24  CFR  891.165, 
Project/Activitv:  St,  Jude  Manor.  Norton, 
OH,  Project  Number:  042-EE112/OH12- 
S991-005, 

Nature  of  Requireme      Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by-case  basis. 
Granted  By:  lohn  C,  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner, 
Date  Grunted:  April  23.  2002. 
Reason  Waived:  Sponsor  was  forced  to 
seek  two  site  changes  due  to  local 
neighborhood  opposition. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington.  DC  20410;  telephone;  (202) 
708-3000. 

•  Regulation:  24  CFR  891.165. 
Project/Activitv:  Mt.  Gilead  Estates.  Mt. 
Gilead,  OH;  Project  Number:  043-HD028/ 
OH16--Q991-001. 

Nature  of  Requirement:  Section  891,165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
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Granted  By:  (ohn  C.  Weicher.  Assistant 
Se<-.retary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  25.  2002 

Reason  Waived:  The  projecl  was  delayed 
while  the  uwner/sponsor  addressed  budget 
overruns  and  site  issues. 

Contart  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SVV.,  Washington,  DC  20410;  telephone:  (202) 
708-.10()0. 

•  Regulation  24  CKR  KM  1  1 B5 
PTO)ect/ Activity  PROCAH  Housing, 

Providenre.  RI:  Projet:!  Number:  01f>-HD0;}0/ 
Rl-4.i-Q991-006 

Mature  of  Requirement:  Section  891165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  Hl'D  on  a  case-bv-case  basis. 

Granted  By:  |ohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  25,  2002. 

Reason  Waived:  Significant  time  was 
expended  in  locating  an  alternate  site,  the 
Sponsor/Owner  is  currently  awaiting 
approval  of  a  zoning  variance,  and  the 
architect  needs  additional  time  to  finalize  the 
plans. 

Confoc/;  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
.Administration,  Department  of  Housing  and 
L'rban  Development.  451  Seventh  Street, 
SW  .  Washington,  DC  20410:  telephone:  (202) 
708-1000. 

•  flegu/ofjon:  24  CFR  891.165 
Project/Activity:  Lvtle  Trace,  Williamsburg. 

OH;  Project  Number:  046-EE050/OH10- 
S991-00.1. 

\ature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By  |ohn  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
fiommissioner. 

Date  Granted  .April  25.  2002. 

Reason  Waived:  Project  has  been  delaved 
while  the  owner'sponsor  sought  additional 
funding. 

Contact:  Willie  Spearmon,  Director,  O.  ,<  e 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
I'rban  Dt'velopment,  451  Seventh  Street. 
SW  .  Washington.  DC  20410;  telephone:  (202) 
708-iOOO 

•  flegu/af/on.  24  CFR  891  165, 
Pro/pr//.4rf;i;fv  .Morrow  Woods.  Mt. 

Gilead.  OH.  Project  Number:  04:^-EF068/ 
OHl&-S991-(J04 

Xature  nt  Requirement:  Section  891.165 
pr<jvides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  b\  HUD  on  a  case-by-<;ase  basis. 

Granted  Bv  lohn  C  Weicher.  .Assistant 
Se<;retary  for  Housing-Federal  Housing 
Commissioner 

Date  Granted  .April  25,  2002. 


Reason  Waived:  The  project  was  delaved 
while  the  owner/sponsor  sought  additional 
funding. 

Contact-  Willie  Spearmon,  Director,  Office 
of  Housing  .Assistance  and  Grant 
-Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  IX:  20410:  telephone:  (202) 
708-:i000 

•  fifyiWofion:  24  CFR  891.165. 
Project/Attivity:  Luther  Ridge, 

Middletown.  CT:  Project  Number:  017- 
EE05:J/CT26-S99  1  -004 . 

Mature  of  Requirement:  Section  891  165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  (jf  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by -c;ase  basis. 

Granted  By:  (ohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  25.  2002. 

Reason  Waived:  The  projei:t  was  delaved 
because  the  design  had  to  be  (hanged  and  ihf 
civil  engineering  firm  had  to  be  replaced. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  .Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 

•  Regulation:  24  CFR  89 1  lti5. 
Project/Activity  Inglis  Gardens  at 

Evesham.  Evesham  Township,  N'l:  Projcc  I 
-Number;  0.15-HD040/N|:i'>-Q981-OOI 

Mature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reser\ation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  i:ase-bv-case  basis. 

Granted  By:  |ohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner 

Date  Granted:  April  25.  2002. 

Refason  Waived:  .Additional  time  is  needed 
for  the  Township  of  Evesham  to  issue  the 
building  permits. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  .Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410;  telephone:  (202) 
708-;)000. 

•  /?egij/o»/on;  24  C:FR  891,165. 
Project/ Activity  Howard  Street  Senior 

.Apartments,  San  Francisco.  CA:  Project 
Number:  121-EE121/C.A39-S981-014. 

Mature  i)f  Requirement  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exi;eptions  up  to  24  months,  as 
approved  h\  HI  'D  on  a  case-by-case  basis. 

Granted  H\    lohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
(Commissioner. 

Date  Granted  .April  25,  2002. 

Reason  Waived:  The  project  has 
experienced  lengthy  delays  due  to  the 
complexitv  of  negotiating  agreements 
between  diverse  stat^eholders  concerning 
some  predevelopment  finan(  ing. 
coordinating  inter-agency  approvals,  and 


addressing  (  omplcx  i  omniunit\  ai  (  I'ptance 
issues. 

Contact:  \\  illie  Speaimon   Dirtn  tor.  Office 
of  Housing  .Assistance  and  (JranI 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW'..  Washington.  DC  20410;  telephone;  1202) 
708-;t()l)() 

•    Regulation:  24  CFR  891.  Kin 

Project  Activity:  .Ac(  essible  Space.  Inc.. 

FloreiK  e.  .AL.  Projei  t  Number:  062-HD043/ 

.AL0^)-Q991-()O2. 

Mature  of  Requirement  Sei  tion  891.165 
provides  that  the  duration  ol  the  kind 
reservation  tor  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  ex<  eptions  u(i  to  24  months,  as 
approved  bv  HUD  on  a  case-bv-ca.se  basis. 

Granted  By:  John  C.  Weicher.  .Assistant 
Secretar\  for  Housing-Federal  Housing 
CCotnmissioner. 

Date  Granted:  .April  25.  2002 

Reason  Waived:  The  sponsor  is  currentiv 
aiidressing  the  screening  iit'iicient,ies  found 
III  the  a[)plication.  and  additional  time  is 
riffiicd  to  review  the  ap[)lication  and  issue 
the  Firm  Commitment. 

Contact:  Willie  SpearnKjn.  Director.  Offi(  e 
of  Housing  .Assistance  and  CJrant 
Admimstration.  Di'partment  of  Housing  anci 
Urban  Develofiment.  451  Seventh  Street. 
SW..  Washington.  DC  20410;  telephone;  (202) 
708-3000. 

•  flegu/o(i()/i   24  CFR  891.165. 

Project  Ai'tnitv:  Mental  Health  Care.  Inc.. 
Brandon.  Hillsborough  C^ouiitv.  FL;  Project 
Number;  067-HD0B6'FL29-Q991-01 1 

Mature  ot  Hrquiren}ent^  Sei  tion  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  ca|iit,il  advance  is  18 
months  from  the  date  ot  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HL'D  on  ,i  case-bv-case  basis. 

Granted  Bv:  John  C.  Weicher.  .Assistant 
Secretarv  lor  Housing — Federal  Housing 
CCommissioner. 

Date  Granted:  .April  25.  2002. 

Reason  Waived:The  project  has  incurred 
delavs  while  the  sponsor  resolved  site 
control  ami  t;ost  overrun  issues. 

ContiK  t:  Willie  Spearmon.  Director.  Office 
of  Housing  .Assistance  and  Grant 
.\(iininistration.  Department  of  Housing  and 
1  rban  Development.  451  Seventh  Street, 
SW,.  Washington.  DC  20410;  telephone:  (202) 
708-3000. 

•  Regulation:  24  CFR  891.165. 
Proiect'Activity:  Orlando  VOA  Elderly 

Housing.  Inc.  Orlando.  Orange  Countv,  FL; 
Project  Number;  067-EE104/FL29-S991-O04. 

.Vofure  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HL'D  on  a  case-by-case  basis. 

Granted  By:  John  C.  Weicher.  .Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  .April  25.  2002, 

Beason  Waived:  The  sponsor  encountered 
difficulty  in  obtaining  local  approval  for  a 
revised  plot  of  the  property,  and  additional 
time  is  needed  for  HLID's  review  of  the 
closing  documents. 
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Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 
•  flegu/afjon:  24  CFR  891.165. 
Project/Activity:  Rhinelander  Disable 
Housing,  Rhinelander.  WI,  OH;  Project 
Number:  075-HDO63/WI39-Q991-OO4. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Date  Granted:  April  29.  2002. 
Reason  Waived:  The  Sponsor  has  incurred 
delays  in  securing  an  acceptable  site,  and 
additional  time  is  needed  for  the  site  to  be 
properly  zoned. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 

•  /?egu;af;on;  24  CFR  891.165. 
Project/Activity:  Lakeside  Place,  Orlando, 
Orange  County,  FL;  Project  Number:  067- 
HD068/FL2  9-Q99 1  -004 . 

Mature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  firom  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  April  30.  2002. 
Reason  Waived:  The  project  has  incurred 
delays  while  the  sponsor  resolved  site 
control  and  local  issues. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 

.  Regulation:  24  CFR  891.165. 
Project/Activity:  Valentino  Square 
Apartments,  West  Allis,  WI;  Project  Number: 
075-EE077/WI39-S981-006. 

Mature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Date  Granted:  April  30,  2002. 
Reason  Waived:  The  project  has  incurred 
delays  while  the  owner  resolved  a  funding 
problem,  and  while  HUD  reviewed  their 
request  to  combine  this  project  with  another 
Section  202  project. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 


SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000, 

•  Regulation:  24  CFR  891.165. 
Project/Activity:  Dr.  Charles  H.  Moore — 
Westminster  Arms,  Los  Angles,  CA:  Project 
Number:  122-EE143/CA16-S981-012. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner. 

Date  Granted:  April  30,  2002. 
Reason  Waived:  The  project  has  incurred 
inordinate  delays  due  to  site  and  zoning 
issues,  and  the  city's  lengthy  process  for 
reviewing  and  approving  the  project  design. 
Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington,  DC  20410;  telephone:  (202) 
708-3000. 
•  flegu;afion;  24  CFR  891.165. 
Pro/ecf/Activity:  Honoka'a  Knolls  Senior 
Apartments,  Honoka'a.  HI;  Project  Number; 
14O-EE020/HI10-S991-O02. 

Mature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  lohn  C.  Weicher.  .A.ssistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  May  3.  2002. 
Reason  Waived:  The  sponsor  is  requesting 
approval  to  combine  two  Section  202 
projects;  and  additional  time  is  needed  to 
finalize  the  drawings,  complete  the 
processing  of  the  Firm  Commitment 
Application,  close  the  project,  and  start 
construction. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 

•  flegu/a/ion;  24  CFR  891.165. 
Project/Activity:  Honoka'a  Knolls  Senior 
.Apartments  II,  Honoka'a,  HI:  Project  Number; 
14O-EE023/HI1O-S0O1-O03. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  May  3.  2002. 
Reason  Waived:  The  sponsor  is  requesting 
approval  to  combine  two  Section  202 
projects;  and  additional  time  is  needed  to 
finalize  the  drawings,  complete  the 
processing  of  the  firm  commitment 
application,  close  the  project,  and  start 
construction. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 


Administration.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 

•  fleguyafion:  24  CFR  891  165 
Project /Activity:  The  Lambs  Farm  ol  Green 
Oaks.  Green  Oaks,  IL;  Project  Number;  071- 
HD115/IL06-Q991-005. 

Mature  of  Requirement:  Section  891,165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  lohn  C,  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  May  8  2002. 
Reason  Waived;  The  project  was  delayed 
while  the  sponsor  obtained  final  approval  of 
the  project,  and  funding  for  the  services  from 
the  Illinois  Department  of  Human  Services. 

Contort;  Willie  Spearmon.  Director  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
L'rban  Development.  451  Seventh  Street, 
SW..  Washington.  DC  20410;  telephone:  (202) 
708-3000. 

•  flegu/af/on:  24  CFR  891.165. 
Pro/ecf/.Acf/v/fv;  Ft.  Washington  Adventist 
.Apartments.  Oxon  Hill.  MD;  Project  Number: 
000-EE045/MD39-S971-O01. 

Mature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuanc  e  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  lohn  C.  Weicher.  .Assistant 
Secretarv  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  May  10.  2002. 
flea.son  Waived:  The  pro|e(  t  was  delayed 
due  to  the  local  governmental  approval  of  the 
water/sewer  allocation,  untimelv  issuance  of 
building  permits,  and  unresolved  zoning 
issues. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  .Assistanc;e  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  '20410;  teleiilione;  (202) 
708-3000. 

•  Regulation:  2       .R  891.165. 
Pro/erf/Arfjv;f\    i  MCA  of  Metropolitan 
Chicago.  Chicago.  iL:  Project  Number:  071- 
EE141/1LO6-S981-O02. 

Mature  of  Requirement:  Section  891  165 
provides  that  the  duration  ot  the  tund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-bv-case  basis. 
Granted  By:  lohn  C.  Weicher,  Assistant 
Secretary  for  Housi  ig-Federal  Housing 
Commissioner. 

Date  Granted:  May  10.  2002. 
Beason  Waived:  The  sponsor  had  to  change 
sites  and  additional  time  was  needed  for 
approval  requirements  of  the  new  site. 

Contact:  Willie  Spearmon.  Direi:tor.  Office 
of  Housing  Assistance  and  Grant 
Administrution,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington.  DC  20410:  telephone;  (202) 
708-3000. 
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•  Regulation:  24  CKK  891  Xhh 

Project/ Artivit\:  La  Plava  Apartments.  San 
Francisco.  CA;  Projet:t  Numljer:  121-HD06.';/ 
CA3»-Q'««  1-002 

Sat  are  ni  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reser\'ation  for  the  capital  advant  e  is  IH 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as  . 
approved  bv  HUD  on  a  case-by-c:ase  basis. 

Granted  By:  John  C  Weicher.  Assistant 
Secretarv'  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Mav  16.  2002. 

Reason  Waived:  The  project  incurred 
delays  in  getting  design  documents  through 
the  City  of  .San  Francisco's  plan  review 
process  and  the  owner  was  attempting  td 
se<;ure  additional  funds  for  construction. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  .^ssistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW  .  Washington.  DC  20410;  telephone:  (202) 
ruH-.iOOO. 

•  Regulation  24  CH*  89 1  1 65. 
Project/Activity:  Nanaikeola  Senior 

\partments.  Waianae.  HI.  Proie<.t  Number: 
1 4O-t;E0 1 9;  H 1 1 0-S99 1  -00 1 

.\ature  ot  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  ex(  eptions  up  to  24  months,  as 
approved  by  HL'D  on  a  case-bv-case  basis. 

Granted  By.  John  C.  Weiiher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Doff  Granted:  .May  16.  2002. 

Reason  Waived:  The  Sponsor  needs 
additional  time  to  flnali/e  their  drawings, 
complete  the  Firm  Commitment  appli<:ation. 
and  close  the  project. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  .Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Devflof)meni.  451  Seventh  Street. 
SW    Washington.  DC  20410;  telephone:  (202) 
708-JOOO 

•  ficgu/uf/on.  24  CFR  891.165. 
Project/ Activity  Accessible  Space.  Inc.. 

Birmingham.  IL:  Project  Number:  062- 
HD041/.\L09-Q98  1-004 

Mature  ol  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  ot  issuance  with 
limited  e.\(. eptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 

Granted  By:  [ohn  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  lune  7.  2002. 

Reason  Waived:  The  owner/sponsor  needs 
additional  time  to  resolve  environmental 
problems  and  zoning  issues  relative  to  the 
new  site.  .Additional  time  is  also  needed  for 
the  owner/sponsor  to  prepare  and  HUD  to 
review  the  firm  commitment  application. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  .Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW    Washingiun   DC  20410;  telephone;  (202) 
708-3000 

•  flegu/af/on:  24  CFR  891  165. 


Proiect/Actnitv:  .Slanlun  .At:cessibU' 
■Apartments.  .Stanton.  (!.A;  Projec  t  Number: 
143-HD008/CA4;j-Q9H  1-002 

Mature  ot  Requirement  Se(  tion  891.165 
provides  thai  the  duration  ot  the  fund 
reservation  tor  the  (  apil.il  advance  is  18 
months  from  the  dale  ot  issuaiK  f  with 
limited  e\(  cpiiuiis  u[)  lo  24  i7it>iiihs.  as 
approved  In  HUD  on  a  (.ase-bv-i;ase  basis. 

Granted  H\    John  (;  Weit  her.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  (irnnted:  lune  13.  2002 

Amjmxi  Wiineil    I  he  projec  t  was  delaved 
due  to  neigliborlioud  opposition  lo  the 
project  ami  .idditiona!  time  tor  the  .Sponsor 
lo  sei  ure  communitv  involvenn'iil  .iiul  rrvisc 
the  design. 

Contact:  Willie  Spearmon.  Din-i  inr.  Otfii  e 
of  Housing  .Assistance  and  Grant 
Administration.  Department  of  Housing  and 
LIrban  Development.  451  Seventh  Street, 
SW  .  Washington.  DC  20410:  telephone;  (202) 
708-3000. 

•  Regulation:  24  CI-  K  H')  1  1  (i5. 
Project/ Activitv:  Havworth  Housing.  Los 

.Angeles.  C.A;  Project  Number:  122-Hmi8' 
CA16-Q99 1-002 

Nature  of  Requirement:  Section  H')l.  1()5 
provides  that  the  duration  of  the  tuiul 
reservation  for  the  capital  advani:e  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HI  ID  on  a  case-by-ca.se  basis. 

Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
C"ommissioner. 

Date  Granted  June  13,  2002. 

Reason  Waived  The  project  was  delayed 
due  to  the  need  for  a  full  seismic  retrofit. 
Lonsultation  with  a  structural  engineer  on  the 
new  design,  and  the  additional  time  taken  for 
the  cost  lo  be  agreed  upon. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  .Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
t  rbaii  Development.  451  Seventh  Street. 
SW  .  Washington.  DC  20410;  telephone;  (202) 
708-3000. 

•  flegii/c?/;on:  24  CFR  891.165. 
Project/Activity:  Evergreen  Village  Senior 

.Apartments.  Everett.  WA:  Project  Number: 
127-EE024/W.A19-S99 1-002. 

S'atun'  ol  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-bv-case  basis. 

Granted  By:  [ohn  C.  Weic;her.  Assistant 
Secretary  for  Housing-Federal  Housing 
C^ommissioner. 

Date  Granted:  |une  16.  2002, 

Reason  Waived:The  project  has  ini  urri'd 
delays  as  a  result  of  (  hanges  in  the  countv 
building  codes  during  the  past  year, 
conflicting  zoning  and  building 
re(iuirements,  and  the  lotai  refjuirenient  fur 
completion  of  i.ertriin  work  prior  to 
construction  ot  the  .Sc<  tion  202  pro|ect. 

Contact  Willie  .Spt^armun.  Director.  Office 
of  Housing  .Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  .Seventh  Street. 
SU  ,  Washington.  DC  20410.  telephone;  (202) 
7UH-  iUOd 


•  Regulation:  24  CFK  891. 165. 
Project  Activity:  HFL  .Ashtabula  Homes. 

Pasadena.  CA:  Project  Number:  122-HD117/ 
CA16-Q991-001. 

Mature  ot  Requirement:  .Section  891.165 
provides  that  the  duration  of  thf  fund 
reservation  tor  the  capital  advance  is  18 
months  from  the  date  of  issuani:e  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by-case  basis. 

Granted  Bv  lohn  C.  Weicher.  .Assistant 
Set  retarv  for  Housing-Federal  Housing 
{'omniissioner. 

Date  Granted:  lune  16.  2002. 

Re(f>oii  Waived:  Local  oppositi(jn  caused 
niultiple  delays  in  securing  the  necessary  city 
planning  approval  for  the  project. 

Contact:  Willie  Spearmon.  Director.  Office 
ot  Housing  .Assistance  and  (irant 
.Adniinistralion.  Department  ot  Housing  and 
Urban  Developnient.  451  Seventh  Street. 
SW..  Washington,  DC  20410:  tele[)hone:  (202) 
708-3000 

•  lieouhition:  24  CFR  891.165. 
Pro/err  ,^r/;i77y.' Accessible  Spate.  Inc.. 

Florence.  AL;  Project  Number:  062-HD043/ 
.\L()')-Q94l-0()2 

Mature  ot  Heqiiirfmrnl  Sei  lion  H91,lf)5 
provides  that  the  tlurcili(in  ot  the  liinil 
reservatii)n  tor  the  (  Hpilal  aih  ,uu  e  is  18 
months  from  thf  dair  of  issuaiK f  with 
limited  i'\(  eptu)ns  up  to  24  months,  as 
approved  bv  HUD  on  a  rase-b\-(  ase  basis. 

Grautid  Bv:  lohn  (;,  Weicher,  .Assistant 
Secretarv  tor  Housing-Federal  Housing 
Cominissi(jner. 

Date  Granted  lune  Id.  2002, 

Reason  Waived:The  sponsor  recentlv 
addressed  the  deficiencies  within  the  firm 
commitment  appli(  ation  and  additional  time 
is  needed  to  process  and  issue  the  firm 
commitment  and  to  reai  h  initial  t  losing  on 
the  development. 

Contact:  Willie  Spt'arm'iii.  Dure  inr.  (Jifice 
of  Housing  Assistance  .uui  (ir.oit 
Administration.  Department  ot  Housing  and 
Urban  Development.  451  Seventh  .Street. 
SW,,  Washington.  DC  20410.  i.'l. -phone:  (202) 
708-3000. 

•  Regulation:  24  CFK  89 1 ,165. 
Project/Activity:  Palms  Manor.  Los 

.Angeles.  CA;  Project  Number:  122-HDl  13/ 
CA1R-Q981-005 

\iiluri'  ot  Requirement:  Sf(  tion  891.165 
prov  ides  that  the  riiiration  ot  the  kind 
reservation  for  the  c.qiital  advan(.e  is  18 
months  trom  the  date  of  issuance  with 
limited  e\t  eptions  up  lo  24  months,  as 
approved  b\  HUD  on  ,i  (  ase-by-case  basis. 

Granted  By:  |ohn  C  Wei(  her.  .Assistant 
Secretary  for  Housing-Federal  H(jusing 
(Commissioner. 

Date  Granted:  (une  18.  2002. 

Reason  Waived:  The  sponsor  had  lo  obtain 
a  swing  loan  to  purchase  the  site  and  it  took 
several  months  for  the  newlv  formed  owner 
organization  to  receive  their  tax  exemption 
status. 

Contact.  Willie  Spearmon.  Director.  Offit;e 
of  Housing  .Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW,.  Washington.  DC  20410;  telephone:  (202) 
708-3000. 

•  /?egu/or;on;  24  CFR  891.165. 
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Project/ Activity:  Cantebria  Senior  Homes, 
Encinitas,  CA;  Project  Number:  129-EE021/ 
CA33-S991-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  June  18.  2002. 
Reason  Waived:  The  project  was  delayed 
due  to  an  extended  community  design  and 
outreach  process  that  was  necessary  for 
obtaining  neighborhood  support,  and  the 
additional  60-day  review  process  taken  by 
the  city  to  approve  entitlement  for  the  site. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone:  (202) 
708-3000. 
•  Regulation:  24  CFR  891.165. 
Project/Activitv:  Helms  Manor.  Los 
Angeles,  CA;  Project  Number:  122-KD115/ 
CA16-Q981-007. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner. 

Dofe  Granted:  June  18,  2002. 
Reason  Waived:  The  sponsor  had  to  obtain 
a  swing  loan  to  purchase  the  site,  and  it  took 
several  months  for  the  newly  formed  owner 
organization  to  receive  their  tax  exemption 
status. 

Contact:  Willie  Spearmon.  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone;  (202) 
708-3000. 
•  flegu/at/on:  24  CFR  891.165. 
Project/Activity:  West  Street.  Needham, 
MA;  Project  Number;  023-HD138/MA0&- 
Q981-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Grunted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 
Date  Granted:  June  20,  2002. 
Reason  Waived:  Additional  time  is  needed 
to  proceed  to  initial  closing. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  telephone;  (202) 
708-3000. 
•  Regulation:  24  CFR  891.165. 
Project/Activity:  Valentine  Court  III,  Santa 
Maria.  CA;  Project  Number:  122-HD129/ 
CA16-Q991-013. 


Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  June  26.  2002. 
Reason  Waived:  The  project  was  delayed 
while  the  sponsor  was  finalizing  the  initial 
design  development  plans,  obtaining  a 
conditional  use  permit  from  the  City  of  Santa 
Maria,  and  securing  additional  funding 
sources  from  the  California  State  Department 
of  Housing  and  Community  Development. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington,  DC  20410;  telephone:  (202) 
708-3000. 

^«  flegu/of/on:  24  CFR  891.165. 
'^Project/Activity:  G.R.  Vale  Home. 
Huntington,  WV;  Project  Number;  045- 
HD030/WV15-Q991-001. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  June  26.  2002. 
Reason  Waived:  An  alternate  site  had  to  be 
obtained,  the  size  of  the  structure  to  be 
rehabilitated  on  the  new  site  became  an  issue 
that  was  recently  resolved  after  numerous 
meetings,  the  owner  is  currently  revising  the 
firm  commitment  application,  and  additional 
time  is  needed  for  submission  and  review  of 
closing  documents. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410;  telephone:  (202) 
708-3000. 

•  fleguyaf/on:  24  CFR  891.165. 
Project/ Activity:  VHH-JG  Commons  Senior 
Apartments,  Vashon.  WA;  Project  Number: 
127-EE026/WA19-S991-004. 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  hind 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  June  26,  2002. 
Reason  Waived:  Additional  time  was 
needed  for  the  sponsor  to  meet  all  the 
secondary  funding  requirements  imposed  by 
the  state  and  local  agencies  providing  the 
secondary  financing. 

Contact:  Willie  Spearmon,  Director,  Office 
of  Housing  Assistance  and  Grant 
Administration,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410;  telephone;  (202) 
708-3000. 


•  fleguyatjon;  24  CFR  891.165. 
Project/Activity:  Lakeside  Place.  Orlando. 
Orange  Countv.  FL;  Project  Number:  067- 
HD068/FL29-<J991  -004 . 

Nature  of  Requirement:  Section  891.165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  by  HUD  on  a  case-by-case  basis. 
Granted  By:  John  C.  Weicher.  .Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  )une  26.  2002. 
Reason  Waived:  The  project  experienced 
delays  due  to  site  control  problems,  and 
issues  beyond  the  sponsors  control. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410:  telephone:  (202) 
708-3000. 
•  flegu/anof7;  24  CFR  891,165, 
Project/Activitv:  St,  Isaac  logues. 
Wheatfield.  NY;  Project  Number:  ai4-EEl91/ 
NY06-S991-009. 

Nature  of  Requirement:  Se<  tion  891  165 
provides  that  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HL^D  on  a  case-by-case  basis. 
Granted  By:  lohn  C.  Weicher.  .Assistant 
Secretar\'  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  June  27.  2002. 
Reason  Waived:  The  original  tontractor 
unexpectedly  withdrew  from  the  project, 
forcing  the  owner  to  obtain  another 
contractor  and  re-negotiate  the  costs. 

Contact:  Willie  Spearmon,  Director.  Office 
of  Housing  Assistance  and  Grant 
.Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410:  telephone:  (202) 
708-3000. 

•  flegu/afion;  24  CFR  891.165. 
Project/Activitv:  St.  Peter  Claver  Courts, 
Countrv  Club  Hills,  IL;  Project  Number:  071- 
EE152/IL06-S991-011. 

Nature  of  Requirement:  Section  891,165 
provides  tfiat  the  duration  of  the  fund 
reservation  for  the  capital  advance  is  18 
months  from  the  date  of  issuance  with 
limited  exceptions  up  to  24  months,  as 
approved  bv  HUT)  on  a  case-by-case  basis. 
Granted  By:  John  C,  Weicher.  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  lune  28.  2002. 

Reason  Waived:  The  sponsor  was  forced  to 
change  sites  several  times  and  the  new  site 
still  had  some  unresolved  environmental 
issues. 

Contact:  Willie  Spearmon.  Director.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW.,  Washington.  DC  20410;  telephone:  (202) 
708-3000. 

•  Regulation:  24  CFR  891 .205. 

Project/Activity:  Southbury  Senior 
Housing,  Southb'urv,  CT;  Project  Number: 
017-EE068/CT26-S01 1-004. 
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Nature  of  Requirement:  Single-Purpose 
Corporation.  Section  891.205  requires  that 
Section  202  projec:!  owners  be  single-purpose 
corporations. 

Granted  By:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  April  8.  2002 

Reason  WaivedThe  project  will  be  built 
adjacent  to  the  sponsor's  existing  Section  202 
project  and  one  owner-entity  would  promote 
greater  service  provision  as  well  as 
coordinated  administrative  maintenance. 

Contact  Willie  Spearmon,  Diret.tor.  Office 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
L'rban  Development.  451  Seventh  Street. 
SVV..  Washington.  DC  20410;  telephone;  (202) 
708-.3000 

•  flegu/oton.  24  CFR  891.310(b)(1)  and 
(b)(2). 

Protect/Activity  TWB  Residential 
Opportunities  II.  Port  Jefferson  Station.  N\'. 
Project  Number;  012-HD093/NY36-Q991- 
1104. 

Sature  of  Requirement:  HUDs  regulation 
at  24CFR891  .UO(b)(l)dnd  (b)(2)  requires 
that  all  entrances.  (;ommon  areas,  units  to  be 
occupied  by  resident  staff,  and  amenities 
must  be  readily  act:essible  to  and  usable  by 
persons  with  disabilities. 

Granted  Bv:  |ohn  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Dale  Granted:  April  30.  2002. 

Reason  Waived:  The  project  consists  of 
four  group  homes  for  the  independent  living 
of  the  chronically  mentally  ill.  each  serving 
three  residents.  The  sites  will  be  designed  to 
allow  one  bedroom  and  all  common  spaces 
in  one  home  to  be  fully  ai  cessible.  To  make 
all  12  units  fully  accessible  for  persons  with 
mobility  impairments  would  make  the 
project  financially  infeasible.  The  sponsor 
has  indicated  that  less  than  5  percent  of  the 
individuals  that  are  served  under  their 
programs  require  accessible  housing. 
Therefore,  accessibility  of  the  one  site  is 
more  than  adequate  for  potential  residents. 

Contact:  Willie  Spearmon.  Director.  Offic  e 
of  Housing  Assistance  and  Grant 
Administration.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington.  DC  20410:  telephone:  (202) 
708-3000 

•  Regulation:  24  CFR  891.410(c)  and  24 
CFR  5.110. 

Pro/ect/ Activity  Hampton  Woods 
Retirement  and  Hampton  Woods  11.  lackson. 
NC:  Projet:t  Numbers;  053-EH4fi9  and  05.3- 
EE009 

S'atiire  of  Requirement:  Section  891.410(c) 
lirhits  occupancy  to  very  low  income  elderlv 
persons,  i  e.,  households  of  one  or  more 
persons  at  least  one  of  whom  is  62  vears  of 
age  at  the  time  of  initial  occupanc  v.  Section 
5.110  relates  to  admission  of  families  to 
projects  for  elderly  or  handicapped  families 
that  received  reservations  under  Section  202 
of  the  Housing  Act  of  1959  and  housing 
assistani^e  under  Section  8  of  the  V  S. 
Housing  .Alt  ol  1937. 

Granted  by  )ohn  C.  Weicher.  Assistant 
Set;retary  for  Housing-Federal  Housing 
Commissioner. 


Date  Granted:  April  8.  2002. 

Reafion  Waived  The  Greensboro 
Multifamil\  Hub  requested  an  age  wai\er  inr 
the  subject  protect  because  the  current 
occupancy  level  of  eligible  persons  nnd 
families  does  not  support  suc(  essful 
operation  of  the  projects.  This  waivt-r  would 
allow  the  project  owiu'r'inaiiagemeiit  agciii  to 
rent  units  to  persons  between  the  ages  ol  55 
and  62  years  of  age  with  or  without 
disabilities,  thus.  al!ov%ing  the  owner 
flexibility  in  renting  up  these  vacant  units. 
This  waiver  is  in  effect  for  one  \  i-ar  from  date 
of  approval. 

Contact:  Beverly  I   .Miller   Direc  tor.  Office 
of  Asset  Management.  Dcpdrtment  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Room  filbO. 
Washington.  DC:  20410-7000:  telephone; 
1202)  708-3730. 

•  Regulation:  24  CFR  891.410(c)  and  24 
CFR  5  110. 

ProjecfActivitx    hriendship  Communitv 
tiare.  Clarksville!  AR:  Project  Number;  082- 
HD048 

Mature  of  Requirement:  Sec  tion  891.410(c) 
)imits  occupancv  to  very  low  income  elderlv 
persons,  i  e  .  households  of  one  or  more 
persons  at  least  one  of  wh<jm  is  62  vears  of 
age  at  the  time  of  initial  o(  (  upancv.  Sec:tion 
5  1 10  relates  to  admission  of  families  to 
projects  for  elderlv  or  handii  apped  families 
that  received  reservations  under  Section  202 
of  the  Housing  Act  of  1959  and  housing 
assistance  under  Section  8  of  the  L.'.S. 
Housing  Ac  I  of  1937. 

Granted  by:  John  C.  Weicher,  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

Date  Granted:  Ma\   14.  2002 

Reason  UVinec/  The  Little  Rim  k 
Multifamilv  Program  Onter  requested  waiver 
of  the  inc;ome  rec^uirements  for  the  subject 
propertv  because  the  property  has  only 
maintained  an  88  percent  occupancv  rate 
since  rec;eiving  permission  to  occ  upy  in 
December  2000.  The  project  has  no  waiting 
list  and  only  Ifi  of  the  18  units  are  occ  upied. 
Granting  this  waiver  would  allow  flnxibilitv 
to  market  to  low-income  families  and  enabje 
propertv  management  to  lease  the  vacant 
units  and  start  a  waiting  list.  This  waiver  is 
effec;tive  for  one  vear  from  dale  of  approval. 

Contact:  Beverly  [.  Miller,  Direc  tor.  Office 
of  .Asset  Management.  Department  of 
Housing  and  l'rban  Development  451 
.Seventh  Street.  SW  .  Room  hlf.O. 
Washington.  DC  20410-7000;  telephone: 
1202)  708-3730. 

•  fleiju/af(on;24  CF'R  H'll  410|(  \  .uu\  24 
CFR  5.110. 

Project  Activity:  Echo  Valley  Village. 
Pittsburgh.  NH:  Projec  t  Numlier  024-EE()4(l 

Xalurc  ol  Requirenirnt.  Set  tion  8')1  410((  | 
limits  oc(  upancy  to  very  low-ini  ome  elderU 
persons,  i.e  .  hou.seholds  of  one  cjr  more 
persons  at  least  one  of  whom  is  62  \ears  of 
age  at  the  time  of  initial  occ;upanc  v.  Section 
5.1 10  relates  to  admission  of  families  to 
projec  ts  for  elderly  or  handicapiped  families 
that  received  reservations  under  .Se<  tuin  202 
of  the  Housing  .\(  t  of  1959  and  housing 
assistant  e  under  .Set  tion  8  of  the  I'.S. 
Housing  .\t  t  of  1937. 

Granted  bv  )ohn  C.  Weicher.  Assistant 
Secretary  lor  Housing-Federa)  Housing 
Commissioner. 


Date  Granted:  May  22.  2002. 

RMison  Waived:  The  Mani;hester 
Multifamilv  Program  (ienter  requested  waiver 
ol  ttie  age  and  ini ume  requirements  tor  the 
subjet  t  property.  The  owner'maiiagement 
■cgeiil  of  t)ie  subjett  projet  :t  has  rt^quested 
permission  to  waive  the  elderly  and  low- 
income  requirements  to  alleviate  the  current 
occupancy  and  finani;ial  problems  the 
property  is  experient  ing.  The  [)ropert\  will 
be  allowed  to  rent  to  the  non-elderK  . 
disabled,  and  handicapped  between  the  ages 
ot  55  and  62  vears  and  allow  the  applicants 
to  meet  the  low-ini:ome  eligibilitv 
requirements.  This  waiver  will  attempt  to 
rent  up  vatant  units  and  allow  the  property 
to  operate  successfully.  This  waiver  is 
effective  for  one  year  from  date  of  approval. 

Contact:  Beverly  ).  Miller.  Director.  Office 
of  .-\sset  Management.  Department  of 
Housing  anil  l'rban  Development.  451 
Seventh  Street.  SW..  Room  6160. 
Washington,  DC  20410-7000:  telephone: 
(202)  708-3730. 

•  Reoulation:  24  CFR  891.410(i:)  and  24 
CFR  5.110. 

Protect  Activity  Sugarloaf  X'illage. 
Diamond  Cit\ .  .AR:  Projet  t  Number;  082- 
EE091 

Saturv  of  Requirement:  Set:tion  891.401(i:) 
limits  occupancy  to  very  low  income  elderly 
persons,  i.e..  households  of  one  or  more 
persons  at  least  one  of  whom  is  62  vears  of 
age  at  the  time  of  initial  ott  upani:v.  .Set:tion 
5.1 10  relates  to  admission  of  families  tti 
projet  ts  for  elderlv  or  handicapped  families 
that  received  reservations  under  Set;tion  202 
of  the  Housing  .Act  of  1959  and  housing 
assistance  under  ,Sec:tion  8  of  the  U.S. 
Housing  .At  I  of  1937. 

I, ranted  by:  John  C.  Wen  her.  .Assistant 
Setretarv  for  Housing — Federal  Housing 
{^jmmissioner. 

Duff  Granted:  May  23.  2002. 

Reason  Wai\i-d:  The  Fort  Worth 
.Multitamily  Hub  requested  an  age  waiver  for 
the  subjcH  t  project  because  the  current 
occupancy  level  will  not  support  the  project. 
Vacant  units  will  he  marketed  to  people 
betwi»en  the  ages  of  55  anti  62  with  or 
wilhnut  tlisahilities.  Pro\  iding  tor  a  waiver  of 
the  eliierU  ami  hantiii  appeti  retjuirements 
will  allow  the  owner  addition.il  Hexibilitv  to 
rent  up  units.  This  waiver  is  in  effet  t  tor  one 
year  from  the  date  of  approval. 

Contact:  BeverK  I   .Miller.  DirtMior.  Office 
of  .Asset  .Management.  Department  tjf 
Housing  anil  Irbaii  Development.  451 
Seventh  Street.  SW..  Room  (il60. 
Washington.  LK:  20410-7000;  telephone: 
(202)  70H-373I). 

III.  Regulatory  Waivers  Granted  by  the 
Office  of  Public  and  Indian  Housing 

f-iir  further  information  about  the  following 
waner  actions,  please  see  the  name  of  the 
i;ontact  person  who  immediately  follows  the 
desi;ription  of  the  waiver  granted. 

•  Regulation:  24  CFR  Part  761. 
Project' Activity:  Houma  Housing 

Authoritv.  Houma.  L.A,  L.A48DEP0900199/ 
Public  Housing  Drug  Elimination  Program. 

\ature  of  Requirement.  Request  for  waiver 
of  24  CFR  761,30(bl  to  allow  an  extension  of 
time  to  implement  the  subject  grant 
activities. 
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Granted  By:  Michael  Liu,  Assistant 
Secretarv  for  Public  and  Indian  Housing. 
Date  Granted:  May  13,  2002, 
Reason  Waived:  The  Houma  Housing 
Authoritv  (HHA)  was  designated  a  troubled 
performer  on  December  21.  2001.  HHA  was 
transferred  to  the  jurisdiction  of  the  Memphis 
Troubled  Agency  Recovery  Center  (TARC) 
effective  January  25,  2002.  Upon  being 
transferred,  it  was  noted  that  the  1999  Public 
Housing  Drug  Elimination  Program  (PHDEP) 
Grant  funds  had  not  been  obligated  due  to 
the  ongoing  investigation  by  the  Loca) 
District  Attorney  and  HUD's  investigation  by 
the  Office  of  Inspector  General  hindered  the 
draw  down  of  funds.  Medical  absences  of  an 
Executive  Director  delayed  implementation 
of  selected  PHDEP  projects.  The  Executive 
Director  was  eventually  terminated  by  the 
Board  of  Directors  on  November  18,  2001. 

Contact:  Sonia  L.  Burgos,  Director. 
Community  Safety  and  Conservation 
Division,  Office  of  Public  and  Assisted 
Housing  Delivery.  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW..  Room 
4206  Washington.  DC  20410;  telephone:  (202) 
708-1197.  extension  4227. 

•  Regulation:  24  CFR  761.30(b). 
Project/Activity:  Roanoke  Housing 
Authority.  Roanoke,  VA;  VA36DEP01 10197/ 
Public  Housing  Drug  Elimination  Program. 

Nature  of  Requirement:  Request  for  waiver 
of  24  CFR  76t.30fb)  to  allow  an  extension  of 
time  to  implement  the  subject  grant 
activities. 

Granted  By:  Michael  Liu.  Assistant 
Secretary,  Office  of  Public  and  Indian 
Housing. 
Date  Granted:  May  1,  2002. 
Reason  Waived:  The  waiver  was  granted  to 
allow  the  housing  authority  to  use  the 
balance  of  the  grant  for  reimbursement  for 
services  rendered  and  to  cover  grant  reiated 
administrative  expenses.  There  was  a 
misunderstanding  of  the  grant  expenditure 
deadline  and  requests  for  draw  down  of 
hinds  from  the  Line  of  Credit  Control  System 
(LOCCS)  were  put  on  HUD  Field  Office 
review. 

Contact:  Sonia  L.  Burgos.  Director. 
Community  Safety  and  Conservation 
Division,  Office  of  Public  and  Assisted 
Housing  Delivery,  Office  of  Pubhc  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW..  Room 
4206.  Washington.  DC  20410;  telephone: 
(202)  708-1197,  extension  4227. 
•  Regulation:  24  CFR  982.306(d). 
Project/Activity:  Becker  County  Economic 
and  Redevelopment  Authority,  Detroit  Lakes. 
Minnesota;  Housing  Choice  Voucher 
Program. 

Nature  of  Requirement:  Section  982.306(d) 
limits  the  circumstances  under  which  a 
pubiic  housing  agency  (PHA)  may  approve 
the  leasing  of  a  unit  if  the  owner  of  the  unit 
is  a  close  relative  of  the  family. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 
I         Date  Granted:  May  2,  2002. 

Reason  Waived:  Approval  of  the  waiver 
permitted  a  large  family  to  lease  a  unit  from 
a  relative  because  of  the  unavailability  of 
suitable  vacant  rental  housing  in  the  PHA's 
jurisdiction. 


Conracf:  Gerald  Benoit.  Director.  Real 
Estate  and  Housing  Performant;e  Division. 
Office  of  Public  and  .Assisted  Housing 
Delivery.  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW..  Room 
4210.- Washington.  DC  20410;  telephone; 
(202)  708-0477. 

•  Regulation:  24  CFR  982.505(d). 
Project/Activity:  Boston  Housing 
Authoritv.  Boston.  Massachusetts:  Housing 
Choice  Voucher  Program. 

Nature  of  Requirement:  Section  982.505(d) 
allows  a  PHA  to  approve  a  higher  payment 
within  the  basic  range  for  a  family  that 
includes  a  person  with  disabilities  as  a 
reasonable  accommodation. 

Granted  By:  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Date  Granted:  April  16.  2002 
Reason  Waived:  Approval  of  the  waiver 
was  granted  to  allow  a  housing  choice 
voucher  participant  with  disabilities  to  lease 
her  current  unit,  which  rents  for  an  amount 
that  exceeds  120  percent  of  the  fair  market 
rent.  Due  to  the  participant's  age  and  health, 
it  would  be  an  undue  hardship  for  the 
program  participant  to  seek  a  unit  to  lease 
within  the  established  payment  standard 
amount  and  relocate. 

Contact:  Gerald  Benoit.  Director.  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  Assisted  Housing 
Delivery.  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW..  Room 
4210.  Washington.  DC  20410;  telephone: 
(202)  708-0477. 

•  Regulation:  24  CFR  982.505(d). 
Project/Activity:  Riverside  County  Housing 
Authority  (RCHA),  Riverside,  CA;  Housing 
Choice  Voucher  Program.  RCH.A  requested  an 
exception  payment  standard  on  behalf  of  a 
voucher  holder  that  exceeds  120  percent  of 
the  fair  market  rent  as  a  reasonable 
accommodation. 

Nature  of  Requirement:  Section  982.505(d) 
allows  a  PHA  to  approve  a  higher  payment 
within  the  basic  range  for  a  family  that 
includes  a  person  with  disabilities  as  a 
reasonable  accommodation. 

Granted  By:  Michael  Liu.  Assistant 
Secretars'  for  Public  and  Indian  Housing. 
Date  Granted:  May  20.  2002. 
Reason  Waived:  Approval  of  the  waiver 
permitted  a  voucher  holder  to  lease  a  unit 
large  enough  for  the  family  with  ample  space 
for  dialysis  equipment. 

Contact;  Gerald  Benoit,  Director.  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  .Assisted  Housing 
Delivery.  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW..  Room 
4210.  Washington.  DC  20410;  telephone: 
(202)  708-0477. 

•  Regulation:  24  CFR  982.505(d). 
Project/Activity:  The  City  of  Tucson 
Community  Services  Department.  Tucson. 
Arizona:  Housing  Choice  Voucher  Program. 

Nature  of  Requirement:  Section  982.505(d) 
allows  a  PHA  to  approve  a  higher  payment 
within  the  basic  range  for  a  family  that 
includes  a  person  with  disabilities  as  a 
reasonable  accommodation. 


Granted  Bv:  Michael  Liu.  .Assistant 
Secretarv  for  Public  a;id  Indian  Hinising. 
Date  Granted:  May  28.  2002. 
Reason  Waived:  Approval  of  the  waiver 
was  granted  to  allow  a  housing  t:hoic;e 
voucher  participant  with  disabilities  to  locate 
a  suitable  unit  that  will  ai  commodate  her 
disabilities. 

Con fcjrf;  Gerald  Benoit.  Direi  tor.  Real 
Estate  and  Housing  Pertorniant  e  Division. 
Office  of  Public:  and  .Assisted  Housing 
Delivery.  Office  of  Pubiic  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development.  451  .Seventh  Street   SW.,  Room 
4210.  Washington,  DC  20410.  telephone; 
(202)  708-0477. 

•  Regulation:  24  CFR  982.505id| 
Project'Activity:  The  New  '^'ork  Citv 
Housing  Authority  (NYCHA).  New  York. 
New  York;  Housing  Choice  \'oucher  Program. 
Nature  of  Requirement:  Set  tion  982.505(d) 
allows  a  PH.A  to  approve  a  higher  pa\  meni 
within  the  basic  range  fur  a  family  that 
includes  a  person  with  disabilities  as  a 
reasonable  accommodation. 

Granted  By:  Michael  Liu.  Assistant 
Set;retarv  for  Public  and  Indian  Housing. 
Date  Granted:  June  20.  2002 
Reason  Waived:  .Approval  of  the  w  aiver 
was  granted  to  allow  the  NYCH.A  to  approve 
an  exception  payment  standard  in  excess  of 
120  percent  of  the  published  fair  market  rent 
to  make  it  possible  for  a  family  that  includes 
a  person  with  disabilities  to  locate  a  suitable 
unit. 

Con/cJrt;  Gerald  Benoit.  Director.  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  .Assisted  Housing 
Delivery.  Offit;e  of  Public  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW..  Room 
4210.  Washington.  DC  20410:  telephone: 
(202)  708-0477. 

•  Regulation:  24  CFR  983.7(c)(4)  and 
Section  II  subpart  E  of  the  January  16.  2001 
Federal  Register  Notice.  Revisions  to  PH.A 
Project-based  .Assistance  Program;  Initial 
Guidance. 

Project /Activity:  .Akron  Metropolitan 
Housing  .Authority  (.AMHA).  .Akron.  Ohio; 
Project-based  .Assistance  (PB.A)  Program.  The 
.AMHA  requested  a  waiver  of  the  regulation 
and  an  exf;eplion  to  the  initial  guidance  to 
permit  the  AMHA  to  attach  PBA  to  97  units 
in  Callis  Tower,  a  277-unit  elderlv  building 
in  a  551-unit  Section  236  proiett. 
Channelwood.  The  projeit  is  located  in  a 
census  tract  with  a  poverty  rale  of  32  percent. 
Nature  of  Requirement:  Section  983.7(c)(4) 
prohibits  the  use  of  PB.A  in  a  Section  236 
project.  Section  U  subpart  E  of  the  initial 
guidance  requires  that  in  order  to  meet  the 
Department's  goal  of  deconcentration  ami 
expanding  housing  and  economic 
opportunities,  projects  must  be  in  census 
tracts  with  poverty  rates  of  less  than  20 
percent. 

Granted  Bv:  Michael  Liu.  .Assistant 
Secretary  for  Public  and  Indian  Housing. 
Date  Granted:  April  26.  2002. 
Reason  Waived:  .Approval  of  the  waiver 
was  granted  to  ensure  that  the  affected 
elderly  families  would  not  be  reni  burdened. 
Apprcjval  of  the  ext;eption  was  granted 
because  the  project  was  in  the  HUD- 
designated  City  of  Akrons  Enterprise 
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Community  whose  goals  of  creating  jobs; 
housing,  and  new  educational  and  healthcare 
opportunities  are  consistent  with  the  goal  of 
de<oncentration  and  expanding  housing  and 
economic  opportunities. 

Con/ar/  Gerald  Benoit.  Director.  Real 
Estate  and  Housing  Performance  Divi.sion, 
Office  of  Public  and  Assisted  Housing 
Dehverv    OfTn  e  of  Public  and  Indian 
Housing.  Df  partment  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SVV  ,  Room 
4210.  Washington.  DC  20410,  telephone: 
(202)  708-0477. 

•  Regulation  24  CFR  98.1  .iKa)  and  (b) 
Proiect' Activity  New  Hampshire  Housing 

Finance  .-Xuthority  (NHHKA).  Bedford.  New 
Hampshire;  Pro|ect-based  .Assistant  e 
Program  The  NHHF.A  requested  a  waiver  of 
the  aforementioned  program  regulation  to 
allow  for  the  selection  of  units  for  project- 
based  assistance  that  were  competitively 
selected  for  tax  c;redits  and  units  selected 
under  the  NHHFA's  Multifamilv  Housing 
Production  initidtive  Program  without 
requiring  HL'D  review  and  approval  of  a 
written  selet.fion  policy  and  without 
advertising  for  a  competitive  selection  of 
units  under  the  proje<.tba.sed  program 

Mature  of  Requirement  Section  98J.51|a) 
and  (b)  require  HL'D  review  and  approval  of 
a  written  selection  policy  and  advertisement 
for  the  competitive  selection  of  units  to 
receive  pro|ect-based  assistance. 

Cmntfd  Bv  Michael  Liu.  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted  .April  1    2002 

Reason  Waned  The  waiver  was  granted 
based  on  the  urgent  need  for  affordable  rental 
housing  in  New  Hampshire  and  the 
NHHFAs  desire  to  use  proiect-based 
assistance  for  high-ranking  proposals  under 
Its  Multifamily  Housing  Initiative  Program 
and  for  projects  that  were  competitively 
selected  for  low-income  housing  tax  credits 

Contact  Gerald  Benoit.  Direc:tor.  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW  .  Room 
4210.  Washington.  DC  20410;  telephone 
(202)  708-0477. 

•  Regulation  Section  II  subpart  F  of  the 
lanuary  16,  2001.  Federal  Register  S'otice. 
Revisions  to  PHA  Pro)ect-ba.sed  .Assistance 
Program,  Initial  Guidance 

Pro/erf/.4cfn';fy  Columbus  Metropolitan 
Housing  .Authoritv  (CMHA),  Columbus, 
Ohio;  Proiect-based  .Assistance  (PBA) 
Program.  The  (;MH.A  requested  an  exception 
to  the  initial  guidance  to  attac  h  PBA  to  a 
greater  number  of  family  units  than  the  25 
percent  limit  to  which  project-based 
assistance  can  be  attached  to  any  one 
building 

S'ature  of  Requirement  Section  II  subpart 
F  of  the  initial  guidance  requires  that  unless 
waived,  no  more  than  25  percent  of  the 
dwelling  units  in  any  building  may  be 
assisted  under  a  housing  assistance  payments 
(H.AP)  contract  for  PB.A  except  for  dwelling 
units  that  are  spec  ifically  made  available  tor 
elderly  families,  disabled  families  and 
families  receiving  supportive  servu  es 

Granted  Bv  Michael  L.iu,  .Assistant 
Secretary  for  Public  and  Indian  Housing 


Date  Granted:  April  Ifl.  2002. 
Reason  Waived  The  exception  was 
approved  to  allow  for  the  attachment  of 
project-based  assistance  to  100  percent  of  the 
units  The  exception  was  approved  based  on 
the  self-sufficiency  nature  of  the  services  to 
be  provided  at  the  project.  Specifically,  the 
supportive  services  included  assistance  with 
finding  and  retaining  employment,  financial 
respcjnsibility  (building  income  and  savings), 
and  encouraging  neighborhood  and 
(omnmnity  involvement 

Contort:  Gerald  Benoit.  Director,  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Deliverv.  Office  of  Publii  and  Indian 
Housing.  Department  of  Housing  and  L'rban 
Development,  451  Seventh  Street.  SW  ,  Room 
4210.  Washington.  IX]  20410;  telephone: 
(202)  708-0477. 

•  Regulation  Section  II  subpart  E  and 
subpart  F  of  the  January  16.  2001,  Federal 
Register  Notice,  Revisions  to  PHA  Project- 
based  .Assistance  Program,  Initial  (iuidance. 

Proieit/Activity  Boston  Housing  Authority 
(BHA).  Boston.  Massac:husetls.  Project-based 
Assistant  e  (PBA)  Program.  The  BHA 
requested  an  exception  to  .Section  II  subpart 
E  of  the  initial  guidance  for  three  projects  to 
permit  attachment  of  pro|ect-based  assistance 
to  units  in  census  tracts  with  poverty  rates 
of  greater  than  20  percent   .Additionally,  the 
BH.A  retjuested  an  ex(  eption  to  Section  H 
subpart  F  of  the  iiiitial  guidani  e  for  one 
pro|e<  t  to  attach  pro|ect-based  assistance  to  a 
greater  number  of  family  units  than  the  25 
percent  limit  to  which  project-based 
assistance  can  be  attached  to  any  one 
building 

.\ature  of  Requirement:  Section  II  subpart 
E  requires  that  all  new  proiect-based 
assistant  e  agreements  or  H.AP  contracts  be 
for  units  in  census  traits  with  poverty  rates 
of  less  than  20  percent  Section  II  subpart  F 
of  the  initial  guidance  requires  that  unless 
waived,  no  more  than  25  percent  of  the 
dwelling  units  in  any  building  may  be 
assisted  under  a  housing  assistant  e  payments 
(H.AP)  (  onlratt  for  PB,A  except  for  dwejling 
units  that  are  spet  ifit  ally  made  available  for 
elderly  families,  disabled  families  and 
families  reteiving  supportive  services. 

Granted  By  Michael  Liu.  .Assistant 
Sctcretarv  for  Public  and  Indian  Housing. 
Date  Granted  April  19.  2002. 
Reason  Waived  .Approval  of  the  requests 
for  an  exi  eption  to  subpart  E  include  the 
planned  neighborhtiotl  revitalization. 
creation  of  mixeti-income  housing  and  job 
opportunities,  antl  the  signific;ant  State 
investment  in  eat  h  area  The  approval  of  the 
ext  eption  to  subpart  F  was  ba.sed  on  the  self- 
sufficient  v  nature  of  the  services  to  be 
iiffered  to  families  residing  at  the 
development  The  services  include  child 
care;  parenting  educatnm,  job  re-entrv 
guidance,  support  and  adult  basic  education 
instruction 

Contact  Gerald  Benoit.  Dire«;tor.  Real 
Estate  and  Housing  Performance  Division, 
Offii  e  ot  Publit  and  Assisted  Housing 
DeliverN  .  Office  of  Public  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development,  451  .Seventh  Street,  SW  ,  Room 
4210,  Washington,  DC  20410;  telephone; 
1202)  708-0477. 


•  Regulation:  Sec;tion  II  subpart  E  of  the 
January  16,  2001.  Federal  Register  Notice, 
Revisions  to  PHA  Project-based  Assistance 
Program;  Initial  Guidance. 

Project/Activity:  S{.  Paul  Public  Housing 
Agency  (SPPHA),  St.  Paul,  Minnesota; 
Project-Based  Assistant;e  (PBA)  Program.  The 
SPPH.A  requested  an  exception  to  the  initial 
guidance  to  permit  the  SPPHA  to  attach  PBA 
to  Rivertown  .Apartments  which  is  in  a 
census  tract  with  a  poverty  rate  of  39  percent. 

Sature  of  Requirement:  Section  II  subpart 
E  of  the  initial  guidance  requires  that  in  order 
to  meet  the  Department's  goal  of 
deconcentration  and  expanding  housing  and 
economic  opportunities,  projects  must  be  in 
(  ensus  tracts  with  poverty  rates  of  less  than 
20  percent. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  April  26,  2002. 

Reason  Waived:  Approval  of  the  exception 
was  granted  since  the  project  was  in  the 
HUD-designated  St.  Paul  Enterprise 
Community  whose  goals  of  creating  jobs, 
housing,  and  new  educational  and  healthcare 
opportunities  are  consistent  with  the  goal  of 
det:ont:entration  and  expanding  housing  and 
economic  opportunities. 

Conf(Jc-f  Gerald  Benoit,  Director,  Real 
Estate  and  Housing  Performance  Division. 
Office  of  Public  and  .Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Department  of  Hoirsing  and  Urban 
Development,  451  Seventh  Street,  SW..  Room 
4210.  Washington,  DC  20410:  telephone: 
(202)  708-0477 

•  Regulation:  Section  II  subpart  E  of  the 
lanuary  16.  2001.  Federal  Register  Notice, 
Revisions  to  PHA  Project-based  Assistance 
Program;  Initial  Guidance. 

Project/Activity  Dayton  Metropolitan 
Housing  Authority  (DMHA).  Dayton.  Ohio; 
Project-based  Assistance  (PB.A)  Program.  The 
DMHA  requested  an  exception  to  the  initial 
guidance  to  permit  the  DMHA  to  attach  PBA 
to  Ecumenical  Homes  that  are  in  t:ensus 
tracts  00.36  and  0037  with  poverty  rates  of  43 
and  41  percent,  respectively. 

Xature  of  Requirement:  Set:tion  II  subpart 
E  of  the  initial  guidance  requires  that  in  order 
to  meet  the  Department's  goal  of 
deconcentration  and  expanding  housing  and 
economic  opportunities,  projects  must  be  in 
census  tracts  with  poverty  rates  of  less  than 
20  percent. 

Granted  By  Michael  Liu,  .Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  May  28.  2002. 

Reason  Waived:  Approval  of  the  exception 
was  granted  since  the  project  was  in  four 
specific  neighborhoods,  MacFarland,  Wright- 
Dunbar.  Paul  Laurence  Dunbar  and  Wolf 
Creek  that  make  up  part  of  a  development 
plan  known  as  Dayton's  Inner  Ring  Strategy. 
This  strategy  is  a  comprehensive  economic, 
housing  development  and  infrastructure 
improvement  initiative  directly  impacting  14 
center  city  neighborhoods  that  form  a  ring 
around  the  downtown  area.  The  goals  of . 
Dayton's  Inner  Ring  Strategy  and  the 
revitalization  activities  within  the 
neighborhoods  in  which  Ecumenical  Homes 
will  be  located  are  consistent  with  the  goal 
of  deconcentration  and  expanding  housing 
and  economic  opportunities. 
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Contact:  Gerald  Benoit.  Director,  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.,  Room 
4210,  Washington,  DC  20410;  telephone: 
(202)  708-0477. 

•  Regulation:  Section  II  subpart  E  of  the 
January  16,  2001,  Federal  Register  Notice, 
Revisions  to  PHA  Project-based  Assistance 
Program;  Initial  Guidance. 

Project/Activity:  Housing  Authority  of  the 
City  of  Atlanta  (HACA),  Atlanta,  Georgia; 
Project-based  Assistance  (PBA)  Program.  The 
HACA  requested  an  exception  to  the 
requirement  to  permit  attachment  of  project- 
based  assistance  to  100  units  at  Park  Place 
South  Senior  Apartments  located  in  a  census 
tract  with  a  poverty  rate  of  more  than  20 
percent. 

Nature  of  Requirement:  Section  II  subpart 
E  requires  that  all  new  project-based 
assistance  agreements  or  HAP  contracts  be 
for  units  in  census  tracts  with  poverty  rates 
of  less  than  20  percent. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Date  Granted:  May  28,  2002. 
Reason  Waived:  Approval  of  the  waiver 
was  granted  because  the  significant  public 
investment,  mixed-income  nature  of  the  area 
in  which  the  project  is  located,  and  the 
expansion  of  housing  and  economic 
opportunities,  are  consistent  with  the  goal  of 
the  deconcentration  requirement  under  the 
project-based  voucher  program. 

Contact:  Gerald  Benoit,  Director,  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW,  Room 
4210,  Washington,  DC  20410;  telephone: 
(202)  708-0477. 

•  Regulation:  Section  II  subpart  F  of  the 
January  16,  2001,  Federal  Register  Notice, 
Revisions  to  PHA  Project-based  Assistance 
Program;  Initial  Guidance. 

Project/Activity:  Isothermal  Planning  and 
Development  Commission  (IPDC). 
Rutherfordton,  North  Carolina;  Project-based 
Assistance  (PBA)  Program.  The  IPDC 
requested  an  exception  to  the  initial  guidance 
to  permit  the  IPDC  to  attach  PBA  to  units  in 
Cameron  Farms  and  Ashley  Meadows  that 
exceed  the  25  percent  cap  on  the  number  of 
units  in  a  building  to  which  PBA  can  be 
attached  for  families  receiving  supportive 
services. 

Nature  of  Requirement:  Section  II  subpart 
F  of  the  initial  guidance  requires  that  unless 
waived,  no  more  than  25  percent  of  the 
dwelling  units  in  any  building  may  be 
assisted  under  a  housing  assistance  payments 
contract  for  PBA  except  for  dwelling  units 
that  are  specifically  made  available  for 
elderly  families,  disabled  families  and 
families  receiving  supportive  services. 

Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Date  Granted:  June  3,  2002. 
Reason  Waived:  Approval  of  the  exception 
was  granted  because  the  families  living  in 
Cameron  Farms  and  Ashley  Meadows  will 
receive  educational  classes,  health  seminars. 


legal  workshops,  life  skills  workshops, 
parenting  classes,  crime  prevention 
programs,  financial  workshops  and 
homeownership  sessions.  All  families  will  be 
given  the  opportunity  to  participate  in  the 
IPDC's  Family-Self  Sufficiency  Program. 
These  supportive  services  are  consistent  with 
the  statute. 

Contact:  Gerald  Benoit,  Director,  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW,  Room 
4210,  Washington,  DC  20410:  telephone: 
(202)  708-0477. 

•  Regulation:  Section  II  subpart  E  and 
subpart  F  of  the  January  16,  2001,  Federal 
Register  Notice,  Revisions  to  PHA  Project- 
based  Assistance  Program;  Initial  Guidance. 

Project/Activity:  Minneapolis  Public 
Housing  Authority  (MPHA),  Minneapolis, 
Minnesota;  Project-based  Assistance  (PBA) 
Program.  The  MPHA  requested  an  exception 
to  the  initial  guidance  to  permit  the  MPHA 
to  attach  PBA  to  Armadillo  Flats,  Franklin 
Portland  Gateway,  Park  Plaza,  Collaborative 
and  Families  Moving  Forward  that  are  in 
census  tracts  with  poverty  rates  that  exceed 
20  percent.  The  MPHA  also  requested  an 
exception  to  waive  the  requirement  that  no 
more  than  25  percent  of  the  dwelling  units 
in  any  building  may  be  assisted  under  a 
housing  assistance  payments  (HAP)  contract 
for  PBA  except  for  dwelling  units  that  are 
specifically  made  available  for  elderly 
families,  disabled  families  and  families 
receiving  supportive  services  for 
Collaborative  Village  and  Families  Moving 
Forward. 

Nature  of  Requirement:  Section  II  subpart 
E  of  the  initial  guidance  requires  that  in  order 
to  meet  the  Department's  goal  of 
deconcentration  and  expanding  housing  and 
economic  opportunities,  the  projects  must  be 
in  census  tracts  with  poverty  rates  of  less 
than  20  percent.  Section  II  subpart  F  requires 
that  no  more  than  25  percent  of  the  dwelling 
units  in  any  building  may  be  assisted  under 
a  housing  assistance  payments  (HAP) 
contract  for  PBA  except  for  dwelling  units 
that  are  specifically  made  available  for 
elderly  families,  disabled  families  and 
families  receiving  supportive  services. 
Granted  By:  Michael  Liu,  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Date  Granted:  June  7.  2002. 
Reason  Waived:  Approval  of  the  exception 
for  deconcentration  was  granted  since  four  of 
the  projects  are  in  the  Minneapolis 
Empowerment  Zone  and  one  was  within 
blocks  of  it.  The  goals  of  establishing 
empowerment  zones  (to  open  new 
businesses,  create  jobs,  housing,  and  new 
educational  and  healthcare  opportunities)  are 
consistent  with  the  goal  of  deconcentration 
and  expanding  housing  and  economic 
opportunities.  Approval  of  ihe  exception  for 
the  number  of  units  in  a  building  that  may 
be  project-based  was  granted  because  the 
families  living  in  Collaborative  Village  will 
receive  supportive  services  for  chemical 
dependence  support,  job  training,  and 
educational  counseling.  Families  living  in 
Families  Moving  Forward  will  receive 
supportive  services  for  child  advocacy  and 


care,  a  father's  program,  parenting  support, 
and  an  aftercare  program,  all  of  which  will 
focus  on  self-sufficiency.  These  supportive 
services  are  consistent  with  the  statute. 
Contact:  Gerald  Benoit,  Director.  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  .Assisted  Housing 
Delivery.  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.  Room 
4210,  Washington,  DC  20410;  telephone: 
(202)  708-0477. 

•  Regulation:  Section  11  subpart  E  of  the 
January  16,  2001,  Federal  Register  Notice, 
Revisions  to  PHA  Project-based  Assistance 
Program:  Initial  Guidance. 

Project/Activity:  Burlington  Housing 
.Authority  (BHA).  Burlington,  Vermont: 
Project-biased  Assistance  (PBA)  Program  The 
BHA  requested  an  exception  to  the 
aforementioned  requirement  to  permit 
attachment  of  project-based  assistance  to 
units  in  a  census  tract  with  a  poverty  rate  of 
greater  than  20  percent. 

Nature  of  Requirement:  Section  11  subpart 
E  requires  that  all  new  PB.A  agreements  or 
housing  assistance  payments  contracts  be  for 
units  in  census  tracts  with  poverty  rates  of 
less  than  20  percent. 

Granted  By:  Michael  Liu,  .Assistant 
Secretary  for  Public  and  Indian  Housing. 
Date  Granted:  June  12.  2002. 
Reason  Waived:  The  poverty  rate  in  the 
census  tract  at  issue  is  22  percent.  The 
development  is  located  in  the  same  t:ensus 
tract  as  the  University  of  Vermont  College 
students  have  an  over-riding  impact  on  the 
income  characteristics  of  the  census  tract.  If 
the  college  age  individuals  are  excluded  from 
the  calculation,  the  census  tract  poverty  rate 
drops  to  approximately  8  percent.  In  light  of 
the  unusual  skew  in  the  poverty  rate  data  as 
a  result  of  the  University  population  living  in 
the  census  tract,  the  commitment  of  public 
funds,  the  expansion  of  housing 
opportunities,  and  the  education 
opportunities,  the  request  for  an  exception 
was  granted. 

Contact:  Gerald  Benoit.  Director.  Real 
Estate  and  Housing  Performance  Division, 
Office  of  Public  and  .Assisted  Housing 
Delivery.  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW..  Room 
4210,  Washington,  DC  20410:  telephone: 
(202)  708-0477. 

•  Regulation:  Section  U  subpart  F  of  the 
January  16,  2001,  Federal  Register  Notice. 
Revisions  to  PHA  Project-based  .Assistance 
Program:  Initial  Guidance. 

Project/Activity:  Metropolitan  Council 
Housing  and  Retievelopment  Authority 
(Metro  HRA),  Fridley,  Minnesota:  Project- 
based  Assistance  (PBA)  Program.  The  Metro 
HRA  requested  an  exception  to  the  initial 
guidance  to  permit  the  Metro  HRA  to  attach 
PBA  to  units  at  Brandes  Place  that  exceed  the 
25  percent  cap  on  the  number  of  units  in  a 
building  to  which  PBA  can  be  attached  for 
families  receiving  supportive  services. 

Nature  of  Requirement:  Section  II  subpart 
F  of  the  initial  guidance  requires  that  unless 
waived,  no  more  than  25  percent  of  the 
dwelling  units  in  any  building  may  be 
assisted  under  a  housing  assistance  payments 
contract  for  PBA  except  for  dwelling  units 
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that  are  specifically  made  available  for 
elderly  families,  disabled  families  and 
families  receiving  supportive  servic:es. 

Granted  By:  Michael  Liu.  .-Kssistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted  June  20.  2002. 

Reason  Waived:  .Approval  of  the  exception 
was  granted  because  the  families  living  in 
Brandes  Place  will  participate  in  the  Metro 
HRA's  Family  Self-Sufficiency  program  and 
there  will  be  a  close  collaboration  between 
the  developer  and  Catholit:  Charities  who 
will  provide  a  network  to  the  local  work 
force.  These  supportive  services  are 
consistent  with  the  statute. 

Contact:  Gerald  Benoit.  Director.  Real 
tstate  and  Housing  Performance  Division. 
Office  of  Public  and  A.ssisted  Housing 
Delivery.  Offitre  of  Public  and  Indian 
Housing.  Department  of  Housing  and  Urban 
Development.  4.51  Seventh  Street.  SVV,  Room 
4  J  10.  Washington,  DC  20410:  telephone: 
i202)  708-0477. 

•  Regulation:  Section  H  subpart  F  of  the 
lanuary  16.200'.  Federal  Register  Notice. 
Revisions  to  PHA  1';l,ii!  based  Assistance 
Program:  Initial  Guidance. 

Project/ Activity:  Winston-Salem  Housing 
.■\uthority  (WSHA).  Winston-Salem.  North 
C"arolina;  Project-based  Assistance  (PBA) 
Program.  The  WSHA  requested  an  exception 
to  the  initial  guidance  to  permit  the  WSHA 
to  attach  PB.A  to  88  units  in  Kimberly  Park 
Terrace  that  exceeds  the  25  percent  cap  on 
the  number  of  units  in  a  building  to  which 
?B\  can  be  attached  for  families  receiving 
supportive  services. 

Nature  of  Requirement:  Section  11  subpart 
F  of  the  initial  guidance  requires  that  unless 
waived,  no  more  than  25  percent  of  the 
dwelling  units  in  any  building  may  be 
assisted  under  a  housing  assistance  payments 
contract  for  PBA  except  for  dwelling  units 
that  are  specifically  made  available  for 
elderly  families,  disabled  families,  and 
families  receiving  supportive  ser\ices. 

Granted  By:  .Michael  Liu.  .Assistant 
Secretary  for  Public  and  Indian  Housing. 

Date  Granted:  lune  20.  2002. 

Reason  Waived:  Approval  of  the  exception 
was  granted  because  the  families  living  in 
kimberly  Park  Terrace,  a  HOPE  VI  project, 
will  re{:eive  supportive  services  provided  by 
the  Community  Affordable  Housing  Equity 
Corporation  that  will  include  an  adult 
scholarship  program,  a  communitv  grants 
program  to  fund  such  items  as  furniture  for 
community  space  and  books  for  the  on-site 
library,  a  first-time  homebuyers  program,  a 
technology  learning  center,  and  a  youth 
recognition  program.  These  supportive 
services  are  consistent  with  the  statute. 

Contarf:  Gerald  Benoit.  Director.  Real 
r^tif-'  i:-.  !  Housing  Performance  Division. 
Otfii  >■  /t  i'ublic  and  Assisted  Housing 
Di'lu  ery.  Office  of  Public  and  Indian 
Fi  ^:^  rv.;  Ofparlment  of  Housing  and  LJrban 
[)•■■'.'-.  ,[  ::>'nt,  451  Seventh  Street.  SW..  Room 
4^10,  Wa^hingtiiii.  IX    Ji)4'()  telephone: 
(20,:)  70H-0477. 


•   Regulation:  2A  (  ;  K  'i')(i  \irif]  ,iii,l 
990.109. 

Project/ Activit\     \iii.;ii-.i,i   (,.\    Housmu 
.■\uthoritv.  A  ri'(|iii'--t  v\,is  iiuidf  \r,  |ifrmil  tti>' 
aulhoritv  to  bciifiii  t.^utn  i'iutij\  [lert.inncUK  <• 
contracting  for  developnunl^  'tial  ha\  >• 
resident-paid  utilities.  The  (niuMiig  Hiiiliiirit\ 
estimates  that  it  could  incre<ise  eru-ryv 
savings  substaiilialK   if  il  uitc  able  in 
undertake  emT'4\  |j>'rti  irmaiu  >■  (  milrai  tiiii;  t(ir 
both  its  PH.-\-[)aiil  ami  ri'M(i..iii-paui  utilities 
Saturv  nt  Hrijinrrnu'iil   I  luitT  24  OK  Part 
990.  OperHtini:  luml  t-orrmila  fnt'ru\ 
conservaticiii  im  i'nti\r  that  o'lates  In  t'ni'r^\ 
performaiii  f  ;  nuirac  liiit;  (  uiri'iilK  a})|)li('s  'n 
only  PHA-ii.iul  utilit!i-s    rhr  .\iit;usta 
Housing  .\iilhorit\  has  hoih  !'H.\-paiii  and 
resident-paid  utilities 

Granted  Hv   Mi^  h.ifl  l.iu    ,\sM-.tant 
Secretary  tor  t'uhln   and  Indian  Hhiimiil; 
Date  Grnntni   M.i\    i   jooj 
Reason  IVuivi-d  In  .S''[ilrint)fr  IMWti,  the 
Oakland  Housing  .-Xulhni  ii\  was  i^ranlfil  a 
waiver  to  permit  the  housing  aiithunlv  \n 
benefit  from  energv  perfnrinani  »■  i  (intr<i(  lin^ 
for  developments  with  I'sid.Mit  [lani  iitditn's 
The  waiver  wa.s  granted  (ui  thi-  l)asis  ih.it  tl:r 
.Authorits  presented  a  sound  and  i>'asonai)U' 
methodology  for  doing  so.  I  lii'  \u.;usi,i 
Housing  .Authority  requested  ,i  vs.fiwi  has.,1 
on  the  same  approved  methddoln^v    Tlic 
waiver  permit>  the  housing  aiitliDriU  ti  i 
exclude  from  its  Perfornian(  e  Fiindinu 
System  c:alculation  of  rental  iniunir  \hr 
increased  rental  income  due  to  \\v  ddhicni  r 
between  updated  baseline  utilitv  alidwances 
(before  implementation  of  the  eriergs 
conservation  measures)  and  revised 
allowances  (after  implementatimi  ot  the 
measures)  for  the  project(s)  invoKed  tor  th'' 
duration  of  the  contract  period,  whu  h  i  aniint 
exceed  12  years. 

Contact:  Re<i\n.\  MfCil!   Director.  .Attn: 
Peggy  Manguni    '■xi.-ns^-n  41)  f').  Funding  and 
Financial  Manageinenl  IJivisinn   Offic  e  nl 
Public  and  Assisted  Housing  I)eh^  ir\    Othi  >■ 
of  Publif:  and  Indian  Housing   4"il  s,\,nth. 
Street.  SW..  Washington   LK    Jii4l()   Knum 
4216:  (202)  708-1872. 

•  Regulation   24  CFK  'I'lO  lii:'(f]  and 
990.109. 

Project/ Activitv  Opi'liKa   M    ((■  asui^ 
Authority.  A  requesi  was  ni.id''  !..  pcrnnt  ttie 
authority  to  benefit  troiii  energ\  pertcuniani  e 
contracting  for  developments  thai  hiue 
resident-paid  utilities.  The  housing  aulhnnU 
estimates  that  it  could  increase  nif-rgx 
savings  substantiallv  if  it  wern  able  \i  i 
undertake  energ\  [lerfnrm.im  r  i  iintra(  img  Inr 
resident-paid  uliliii's 

Xature  i>t  H)'(jturiinfnt   1  m'.er  J4  (!FK  F'arl 
990.  Operating  Fund  l-nrinula  •■nergv 
conservation  im  eiiliw  thai  relates  to  energv 
perforinance  i  unlrai  'int^  i  urrenllv  applies  lo 
only  I'MA  |Mni  uiiluies    The  Opelika 
Housing  .Xulhiinlv  lias  residenl-paid  utilities 

Gninttd  Ih    Mm  hael  l.iu.  .Assistant 
Seir>-t,ti\   |m!  I'liblu   and  Indian  Hiiusing 
/'i.'.'f   I  .nnitrii   Ma\    t    SOOJ. 
/?r,js..;i  U.nvd    In  September  1996.  the 
Oaklanil  Huusing  .Aulliority  was  granted  a 


waiver  to  permit  tlie  authoritv  to  benefit  from 
'•nergv  [lertormance  contrai  ting  lor 
de\t.|iipments  with  resident-paid  utilities. 
The  waiv  er  was  granted  on  the  basis  that  the 
aiilhiirity  presented  a  sound  and  reasonable 
inelliodology  for  doing  so.  The  Opelika 
Hiiusing  .Authoritv  reiiuesled  a  waiver  based 
111  ihe  same  apjiroved  methodiilogv.  The 
waiver  permits  the  H.A  to  exclude  from  its 
I'F.S  calculation  ot  rental  income  the 
increased  rental  income  due  to  the  difference 
between  updated  baseline  utility  allowances 
(before  implementation  of  the  energv 
<  iinservation  measures)  and  revised 
allowances  (alter  implementation  of  the 
measures)  tor  the  project(s)  invc^lved  for  the 
duration  of  the  c  ontrai  t  period,  which  cannot 
'•\(  eed  12  vears, 

Cnnlact-  Kegina  Mi  Cdll,  Director,  .Attn: 
I'eggv  Mangum.  extension  4():i9.  Funding  and 
linaiK  ial  Management  Division.  Office  of 
I'uIiIk   and  .Assisted  Housing  Deliverv.  Office 
(it  Puiilii  and  Indian  Housing,  451  Seventh 
Mreei,  .SW  ,  Washington,  DC  20410:  Room 
4Jlt..  (2021  70H-18~2. 

•   Hf^ulation:  24  Ch'R  l(K)0..f27(b). 

Proit'il  .4(7)1  i7y;  Nondaltiin  Tribal 
(    luni  lis  submission  ot  an  Indian  Housing 
rian  (IHF'l  lor  FY  2002  funding  made 
available  under  the  .Native  .Americ:an  Housing 
-Xssistani  e  and  Self-Deterniination  .Ai  I  of 
1991, 

Siitiiri-  ot  Ht'quirrmi'nt  The  regulation 
notifies  Indian  tribes  not  located  on  a 
reservHlion.  ini  luding  each  .Alaska  Native 
village,  regional  Indian  tribe,  regional 
I  orporation.  or  its  triballv  designated  housing 
enlilv  (TDHE)  that  they  must  notifv  Hl'D  in 
writing  bv  September  15  each  vear  whether 
It  or  lis  TDHE  intends  to  submit  an  IHP.  If 
an  .Alaska  .Native  village  notifies  Hl'D  that  it 
does  not  intend  either  to  submit  an  IHP  or 
to  designate  a  TDHE  to  do  so.  or  it  Hl'D 
fiM  eives  mi  response  from  the  .Alaska  Native 
\  illage  ur  its  TDHE,  Ihe  tormula  data  whu  h 
wiiulii  have  been  (  redited  to  the  .Alaska 
\aliv  e  \  illage  w  ill  be  i  redited  to  the  regional 
Indian  tribe,  or  it  there  is  no  regional  Indian 
I!  ibe.  III  the  regional  i  orfioratioii- 

(,rnntfd  Bv  \\i.  Mic:hael  Liu,  .Assistant 
Se(  retarv  ,  Offic  e  of  Public  and  Indian 
Hi  lusing. 

l')iitf  Cnmtt'd  June  7,  2002 

/?((;>o;i  W'anrd:  The  Alaska  Office  of 
\alive  .American  Programs  ma\  not  have 
rei  (.|\  ed  the  Tribe's  notific:ation  of  intent  to 
sutunil  an  IHP  bv  the  deadline  due  to  the 
slate  ot  affairs  surrounding  .September  11, 
21)01,  and  the  Tribal  .Administrator's  medic:al 
I  Diidition, 

(.'on/ac<;  Deborah  Lalancette,  Director. 
(irants  Management,  Denver  Program  ON.AP, 
Department  of  Housing  and  Urban 
Development,  1999  Broadwav,  Suite  3.390. 
Denver.  CO  80202;  telephone:  (303)  675- 
IHtKJ,  extension  3325. 

IFR  Do(    02-25499  Filed  10-9-02:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  648 

[Docket  No.  020531136-2224-02:  ID. 
041802C] 

RIN  0648-AP76 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States;  Atlantic 
Deep-Sea  Red  Crab  Fishery;  Atlantic 
Deep-Sea  Red  Crab  Fishery 
Management  Plan 

AGENCY:  NdtKjnal  Marine  Fisheries 
Ser\'ice  (NMFS),  National  Oceanic:  and 
Afmi)s[)ht'ric  Administration  (NOAA), 
Cimimfrf  I'. 

action:  Final  rule. 


summary:  NMFS  issues  this  final  rule  to 

impU-iiii'iU  approved  measures 
contauied  m  the  Atlantic  Deep-Sea  Reil 
Crah  Fisher\  Management  Plan  (FMP). 
These  regulations  implement  the 
following  measures:  A  limited  access 
program  for  the  dirtHrted  fishery-:  a  target 
total  allowable  catch  (TAG)  level:  a 
Days-at-Sea  (DAS)  allocation  effort 
control  program:  permitting  and 
reporting  requirements,  including  an 
Interactive  Voice  Response  (IVR)  system 
for  limited  access  vessels;  trip  limits 
and  incidental  harvest  allowant:es;  trap/ 
pot  limits:  processing-at-sea  restrictions; 
and  a  framework  adjustment  process 
among  other  measures.  The  intended 
effect  of  this  final  rule  is  to  implement 
permanent  management  measures  for 
the  Atlantic  deep-sea  red  crab  (red  crab) 
(C/iuceon  quinqui'dpns]  fishery 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conser\ation  and  Management 
Act  (Magnuson-Stevens  Act)  and  the 
FMP  and  to  prevent  overfishing  of  the 
red  crab  resource.  Also.  NMFS  informs 
the  public  of  the  approval  bv  the  (3ffice 
of  Management  and  Budget  (C)MB)  of 
the  col  lee  tion-(if- informal  ion 
requirements  contained  in  this  final  rulr 
and  publishes  the  OMB  control  numbers 
for  these  collections 
DATES:  This  final  rule  is  effective  on 
October  21.  2002 

ADDRESSES:  Ciopies  of  the  FMP.  it.s 
Regulatory  Impact  Review  (RIR).  the 
Final  Regulatory  Fle.xibilitv  Analvsis 
(FRF.M,  and  the  Final  Environmental 
Impact  Statement  iFEIS).  as  prepared  by 
the  New  England  Fishery  Management 
Council  (Council),  are  available  from 
Paul  J.  Howard,  Executive  Director,  New 


p]ngland  Fishery  Management  Council. 
SO  Water  Street.  The  Tannery— Mill  2. 
Newhurvport.  MA  01950, 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  Patricia 
A   Kiirkul.  Regional  Administrator. 
NMFS.  Northe.ist  Regional  (3ffice.  One 
HI.K  kliurn  Drue.  (Moucester.  MA  019.30. 
.ind  to  the  Office  of  Information  and 
Regulatorv  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  2().=50 3  (Attn   NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
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SUPPLEMENTARY  INFORMATION:  This  final 
rule  impleinciits  .ipproved  measures 
conl.uiu'il  in  the  FMP.  which  was 
approved  bv  NMFS  on  behalf  of  the 
Secretar\  of  (Commerce  (Secretarv)  on 
)ulyH1.2002 

Det.iils  concerning  the  justification  for 
and  development  of  the  FMP  and  the 
implementing  regulations  were 
provided  in  the  preamble  to  the 
proposed  rule  (fi7  FR  419:iti.  June  20. 
20(J2)  and  an-  not  repeated  here. 

Maximum  Su.stainable  Yield  (MSY) 

MS'l'  i>  estiiuatfil  at  t>.24  million  II) 
(2.8.30.4  mt)  for  the  male-onlv  red  (  lab 
fishery'   It  was  calculated  based  im  a 
1974  NMFS  survey  of  the  red  crab 
resource  aiui  the  resulting  stock 
assessment  (Sen  huk,  1477)  Several 
assumptions  iimlerlie  the  i  alculation  of 
M>SY:  (1)  That  the  fishery  continues  to 
retain  and  land  imlv  male  crabs  larger 
than  4  inches  (10.2  cm):  that  the  natur.il 
mortality  rate  for  red  crabs  is  0.15;  and 
(3)  that  the  management  unit  extends  to 
Cape  Hatteras.  N( ;  The  status  of  the  red 
crab  fisherv  will  be  updated  if  .ind  when 
new  s(  ientitir  (l,ii,i  ari'  obtained. 

Overfishing  Definitiun 

The  overfishing  definition  considers 

both  the  rate  of  exploitation  and  the 
condition  of  the  slock.  (Overfishing  is 
defined  as  any  rate  of  exploitation  that 
(.aust's  the  ratio  of  current  exploitation 
to  ,in  idealized  exploitation  under  MS^' 
conditions  to  exceed  1.0.  Several 
methods  mav  be  used  to  define 
idealized  exploitation,  depending  on  the 
tv|ie  o(  ilala  available 

The  red  crab  sto(  k  is  considered  to  be 
in  an  overfished  condition  if  any  one  of 
the  following  three  conditions  is  met: 

Condition  1 — The  current  biomass  of 
red  crab  in  the  red  crab  management 
unit  is  below  '  .■  Bmsv. 

Condition  2 — The  annual  fleet  average 
cat(  h  per  unit  effort  ((^Pl'E).  measured 
as  marketable  crabs  landed  per  trap 
haul,  continues  to  decline  below  a 
baseline  level  for  3  or  more  consecutive 
vears. 


Condition  3 — The  annual  fleet  average 
('PUE.  measured  as  marketable  crabs 
landed  per  trap  haul,  falls  below  a 
minimum  threshold  level  in  any  single 

year. 

Optimum  Yield  (OY) 

OY  is  specified  at  95  percent  of  MSY, 
or  5.928  million  lb  (2,689  mt).  This 
approach  is  intended  to  incorporate 
future  changes  in  MSY  into  the  estimate 
of  OY,  to  account  for  any  uncertainty 
about  the  status  or  vulnerability  of  the 
resource  or  the  current  levels  of  fishing 
effort. 

Approved  Measures 

Manugement  Unit 

The  boundaries  of  the  management 
unit  are  limited  to  the  waters  north  of 
35  15.3'  N.  lat.,  bounded  by  the 
coastline  of  the  continental  United 
States  in  the  west  and  north,  and  the 
Hague  Line  and  seaward  extent  of  the 
U.S.  Exclusive  Economic  Zone  (FEZ)  in 
the  east.  The  proposed  boundaries 
reflect  the  traditional  extent  of  the  red 
crab  fishery  in  the  Northeast  United 
St.ites,  are  consistent  with  prior  action 
taken  by  the  Secretary-  (the  emergencv 
regulations)  (6B  FR  23183.  Mav  8.  2001 
and  Bti  FR  56781.  November  13.  2001), 
incorporate  a  well-known  bio- 
geographic  boundary  (Cape  Hatteras, 
NC).  and  are  consistent  with  other  New 
England  Council  FMPs. 

Fishing  Year 

The  fishing  year  begins  on  Marcli  1  of 
each  vear.  which  reflec  ts  traditional 
fishing  practices  prior  to  times  of 
relatively  higher  effort  and  landings. 
The  tiiViing  of  the  fishing  vear  is 
anticipated  to  rf^duce  the  margin  of  error 
associated  with  projections  of  landings 
made  about  future  fishing  years.  It  also 
reflects  the  time  after  whif:h  the 
cumulative  landings  for  the  first  6 
months  tif  the  fishery  are  expected  to  be 
the  highest,  which  will  reduce  the 
margin  of  error  associated  with 
projected  landings  during  the  second 
half  of  the  vear. 

Permitting  Requirements 

The  owner  of  any  commercial  vessel 
who  wants  to  fish  for,  catch,  possess, 
transport,  land,  sell,  trade,  or  barter  red 
crab  or  red  crab  parts  in  or  from  the  red 
crab  management  unit  is  required  to 
obtain  a  Federal  red  crab  permit.  One  of 
two  types  of  Federal  permits  is  required: 
(1 )  A  limited  access  red  crab  permit  is 
required  for  vessels  to  participate  in  the 
directed  fishery  (this  permit  is  issued 
only  to  vessels  that  meet  specified 
eligibility  criteria):  and  (2)  a  red  crab 
incidental  catch  permit  is  required  in 
order  for  any  vessel  to  land  an 
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incidental  catch  of  red  crabs  up  to  500 
lb  (226.8  kg)  per  fishing  trip.  All  vessels 
are  eligible  for  this  permit.  Vessels 
issued  the  limited  access  permit  are  also 
allowed  to  fish  under  the  red  crab 
incidental  catch  rules  if  they  do  not 
declare  their  intent  to  use  a  red  crab 

DAS, 

Owners  of  vessels  issued  a  limited 
access  red  crab  permit  may.  upon 
permit  renewal  beginning  with  the 
second  fishing  year,  declare  out  of  the 
red  crab  fishery  for  the  following  fishing 
year  by  submitting  a  binding  declaration 
to  the  Administrator,  Northeast  Region, 
NMFS  (Regional  Administrator)  at  least 
180  days  prior  to  the  following  fishing 
year,  NMFS  will  presume  that  a  vessel 
owner  intends  to  fish  the  following 
fishing  year  unless  such  a  declaration  is 
received.  The  requirement  for  owners  of 
vessels  to  declare  if  their  intent  is  not 
to  fish  prior  to  each  fishing  year  is 
necessary  in  order  to  facilitate  any 
needed  adjustment  of  the  annual 
allocation  of  DAS  per  vessel,  which  is 
based  on  the  expected  number  of  vessels 
that  would  actually  participate  in  the 
fishery.  A  vessel  owner  who  declares 
out  of  the  fishery  for  the  following  year 
must  wait  imtil  the  next  year's  permit 
renewal  application  process  to  declare 
back  into  the  fishery  for  the  next  full 
fishing  year. 

Vessel  owners  have  180  days  from  the 
effective  date  of  this  final  rule  to  apply 
for  their  initial  limited  access  permits. 
Therefore,  a  vessel  owner  must  apply 
for  an  initial  limited  access  red  crab 
permit  before  April  8,  2003,  No  vessel 
owner  may  apply  for  an  initial  limited 
access  red  crab  permit  after  this  date. 
Pursuant  to  §648,4(a)(l)(i)(B),  any 
owner  who  fails  to  renew  his/her 
limited  access  permit  for  any  fishing 
year  will  be  ineligible  to  renew  it  in 
subsequent  years , 

As  part  of  the  application  for  a  limited 
access  red  crab  permit,  vessel  owners 
must  declare  the  maximum  number  of 
traps/pots  they  use  per  string  and  the 
maximum  number  of  strings  they  intend 
to  employ  annually,  such  that  the 
product  of  the  maximum  number  of 
traps/pots  per  string  and  the  maximum 
number  of  strings  declared  is  no  more 
than  600  traps/pots. 

Dealers  wno  purchase  red  crab 
product  from  any  vessel  are  required  to 
obtain  a  Federal  dealer  permit.  Red 
crabs  harvested  from  the  red  crab 
management  unit  may  only  be  sold  by 
a  federally  permitted  vessel  to  federally 
permitted  dealers. 

Operators  of  vessels  issued  a  Federal 
red  crab  vessel  permit  must  obtain  a 
Federal  operator  permit.  An  individual 
who  aheady  holds  an  operator  permit 
for  another  federally  managed  fishery 


need  not  reapply,  since  there  is  no 
qualification  or  test  for  this  permit. 

Qualification  Criteria  for  Limited 
Access 

Subject  to  the  restrictions  defined  in 
this  rule,  a  vessel  may  qualify  for  a 
limited  access  red  crab  permit  if  the 
vessel  demonstrates  that  its  average 
landings  of  red  crabs  per  year  during  the 
3-year  period  prior  to  the  March  1,  2000, 
control  date  were  greater  than  250,000 
lb  {113,398  kg). 

Reporting  Requirements 

This  rule  extends  the  existing 
Northeast  Region  Vessel  Trip  Report 
(VTR)  system  to  vessels  with  red  crab 
permits.  The  owner  or  operator  of 
vessels  issued  either  a  limited  access  or 
incidental  catch  permit  must  submit 
monthly  reports  on  fishing  effort, 
landings,  and  discards  within  15  days  of 
the  end  of  the  reporting  month.  Both 
limited  access  and  incidental  catch 
vessels  must  complete  and  submit 
accurate  VTRs  for  all  fishing  trips, 
regardless  of  whether  they  fish  for  or 
land  any  red  crab. 

Owners  or  operators  of  vessels 
participating  in  the  limited  access 
fishery  must  also  report  their  total  red 
crab  landings  through  an  FVR  system 
within  24  hours  of  the  termination  of 
any  trip  that  lands  red  crab. 

Dealers  issued  a  red  crab  dealer 
permit  must  submit  a  weekly  dealer 
report  on  forms  provided  by  or 
approved  by  the  Regional 
Administrator.  If  authorized  in  writing 
by  the  Regional  Administrator,  the 
form{s)  may  be  submitted  electronically 
or  through  other  media.  The  report  must 
be  provided  weekly,  and  must  be 
postmarked  and  received  within  16  days 
after  the  end  of  each  reporting  week.  A 
negative  report  is  required  if  there  are 
no  purchases  of  any  species  during  the 
reporting  week. 

Target  TAG 

An  annual  specifications  process 
provides  the  mechanism  to  make 
adjustments  to  the  amount  of  target  TAG 
available  to  the  fishery  and  the  number 
of  DAS  to  be  allocated  to  each  vessel 
authorized  to  participate  in  the  limited 
access  fishery.  Specifications  also 
include  the  specification  of  OY  and/or 
adjustments  to  trip/possession  limits. 
The  Goimcil's  Plan  Development  Team 
(PDT)  will  review  the  most  recent 
landings  and  effort  data  on  an  annual 
basis  in  order  to  provide  the  information 
necessary  for  the  Goimcil  to  recommend 
the  specifications  for  the  following 
fishing  year.  Each  fishing  year,  the 
landings  in  the  red  crab  fishery  will  be 
coimted  against  a  target  TAG.  The  target 


TAG  will  be  set  annually  through  the 
annual  specification  process  at  a  level 
equal  to  the  most  current  estimate  of  OY 
for  the  fishery.  The  target  TAG  will  be 
adjusted  based  on  any  projected  overage 
or  underage  expected  for  the  current 
fishing  year.  For  example,  when  the 
Council  is  setting  the  annual 
specifications  for  the  following  fishing 
year,  if  OY  is  5.928  million  lb  (2,689  mt) 
and  the  Council  projects  that  6.75 
million  lb  (3,062  mt)  will  be  harvested 
in  the  ciurent  fishing  year  (i.e..  a 
822,000  lb  (372.853  kg)  overage),  then 
the  target  TAG  for  the  following  year 
may  be  set  no  higher  than  5.106  million 
lb  (2,316  mt)  (5.928  million  lb  -  822.000 
lb  =  5.106  million  lb).  If,  on  the  other 
hand,  the  Council  projects  that  only 
5.25  million  lb  (2,381  mt)  will  be 
harvested  in  the  current  fishing  year  (a 
678,000  lb  (307,536  kg)  underage),  then 
the  target  TAG  mav  be  set  at  6.606 
million  lb  (2,996  mt).  The  target  TAG  for 
the  first  full  fishing  vear.  March  1.  2003 
through  February-  29.  2004,  is  5.928 
million  lb  (2,689  mt)  of  whole  red  crab 
or  its  equivalent.  The  target  TAG  for  the 
initial  fishing  year  is  discussed  under 
"DAS  allocation  for  Initial 
Implementation  Year",  below. 

Allocations  of  Red  Crab  DAS 

Along  with  the  annual  target  TAG,  the 
annual  specification  process  involves 
calculation  of  the  total  DAS  that  may  be  ' 
utilized  by  the  directed  fishery,  based 
on  the  average  catch  per  DAS  from  the 
previous  year.  Total  DAS  are  allocated 
equally  to  all  vessels  issued  a  limited 
access  red  crab  permit,  divided  by  the 
number  of  vessels  that  intend  to 
participate  in  the  fishery  for  the  fishing 
year.  Any  unused  DAS  allocated  to  a 
vessel  in  one  fishing  year  may  be  carried 
over  to  the  next  fishing  year,  up  to  a 
maximum  of  10  DAS  or  10  percent  of 
the  total  allocated  DAS,  whichever  is 
less.  The  partial  end  of  the  year  DAS 
carry-over  is  intended  to  ensure  that  at 
least  some  unused  fishing  effort  will  not 
be  wasted,  while  providing  no  incentive 
to  hoard  DAS.  In  addition,  a  carry -over 
provision  enhances  safety  at  sea  by 
creating  a  disincentive  for  a  vessel  to 
use  up  remaining  DAS  at  the  end  of  a 
fishing  year,  notwithstanding  bad 
weather  conditions.  This  measure  also 
limits  the  potential  annual  fishing 
capacity  to  roughly  10  percent  above  the 
baseline.  An  initial  baseline  of  130  DAS 
is  established  for  each  limited  access 
vessel  for  the  fishing  year  that  ends 
February  28,  2003,  because  this  rule  first 
implements  the  red  crab  management 
measures  well  after  the  start  of  the 
initial  fishing  year  (March  1,  2002). 
Therefore,  the  management  measures 
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will  not  be  in  effect  for  a  full  fishing 
vear. 

From  March  1.  2003.  through 
Feb^uar^•  29.  2004.  each  participating 
vessel  will  be  allocated  156  DAS.  unless 
this  allocation  were  changed  because  of 
one  or  more  vessel  owners  declaring  out 
of  the  fishery  or  under  the  FMP 
specification  process.  The  allocation  of 
156  DAS  per  participating  vessel  will 
remain  the  baseline  unless  modified 
through  the  specification  process  in  the 
FMP 

A  DAS  is  counted  as  a  whole  day  (24 
hours).  .\nv  portion  of  a  day  on  which 
a  vessel  is  out  of  port  counts  as  a  full 
DAS.  For  example,  if  a  vessel  embarks 
on  a  fishing  trip  at  11:00  p  m.  on  lune 
1 .  that  day  of  departure  counts  as  one 
DAS.  If  it  returns  from  the  trip  at  1  00 
a.m.  on  June  10.  that  day  of  return  also 
counts  as  one  DAS.  The  vessel  will  have 
used  10  DAS  during  the  fishing  trip, 
rather  than  the  8  083.3  DAS  that  would 
be  counted  as  used  if  DA.S  were  counted 
on  an  hourly  basis,  as  is  the  case  in  the 
Northeast  multispecies  and  Atlantic  sea 
scallop  fisheries. 

DAS  .Allocation  for  Initial 
Implementation  Year 

During  the  initial  year  of 
implementation  of  the  FMP.  to  account 
for  red  crab  removed  from  the  resource 
during  the  regulatory  hiatus  period 
between  the  expiration  of  the  red  c  rab 
emergency  regulations  on  Mav  14.  2002. 
and  implementation  of  the  FMP,  the 
Regional  .Administrator  will  calculate 
the  amount  of  red  crab  landed  during 
that  period.  This  landings  total  will  be 
deducted  from  the  target  TAC  (5  928 
million  lb)  (2.689  mt)  and  the  remainder 
is  the  amount  f)f  target  T.\('  available  for 
the  initial  fishing  year  under  the  D.-\S 
program.  The  percentage  of  the  target 
TAC  remaining  wdl  be  calculated  and 
vessels  participating  in  the  DAS 
program  will  be  allocated  the  calculated 
percentage  of  the  initial  baseline  of  DAS 
(for  example,  if  landings  during  the 
hiatus  period  equal  20  percent  of  the 
target  TAC.  the  allocation  of  I.JO  DAS 
will  be  reduced  by  20  percent,  with  the 
result  rounded  down  to  the  nearest 
whole  number)  The  calc:ulated  DAS 
allocation  will  be  provided  to  permit 
holders  by  letter 

Trip  Limits  During  a  Red  Crab  D.\S 

.Ml  vessels  issued  a  limited  .ic  ( t-ss  rt'd 
crab  permit  will  be  subject  to  a  ba.seline 
trip  limit  of  at  least  75,000  lb  (34.019  kg) 
of  whole  red  crab  or  its  equivalent   If  a 
vessel  c:an  document  at  least  one  trip 
with  higher  landings  during  the  limited 
access  qualification  period,  then  that 
vessel  will  qualif\-  for  a  trip  limit  equal 
to  the  larger  trip,  rounded  to  the  nearest 


5.000  lb  (2.268  kg).  A  vessel  that  landed 
(Tab  in  other  than  whole  form  must 
.ippU  the  more  appropriate  of  two 
recovery  rate  formulas,  or  a  formula 
approved  by  the  Regional 
Administrator,  in  accordance  with 
«?t»48  263(a)(2)  to  determine  its  highest 
landings  on  a  trip  during  the 
qualification  period.  Documentation  of 
the  highest  landings  on  a  trip  must  be 
re(  eived  bv  NMFS  w  ithin  30  days  after 
receipt  of  a  vessel  owner's  application 
for  an  initial  limited  access  red  crab 
vessel  permit.  A  vessel  owner  must  fish 
consistent  with  the  75.000  lb  (34.019  kg) 
trip  limit  until  authorized  for  a  trip 
higher  than  75.000  lb  (34.019  kg)  by 
NMFS  through  issuance  of  an  updated 
vessel  [lermit. 

Incidental  Catch  Limit 

An  incidental  catch  limit  of  500  lb 
(226.8  kg)  per  trip,  in  whole  weight 
equivalent,  will  be  implemented  for  all 
vessels  issued  a  red  crab  incidental 
(  atch  permit.  This  incidental  catch  limit 
will  also  apply  to  vessels  issued  a 
limited  access  red  crab  permit  when 
thev  are  not  fishing  under  a  red  crab 
DAS. 

Female  Red  Oab  Possession 
Restrictions 

The  retention  dud  landing  of  female 
red  crabs  in  the  limited  access  red  crab 
fishery  is  prohibited,  except  for  an 
incidental  catch  allowance  equal  to  the 
amount  that  will  fill  one  standard  U.S. 
fish  tote  (approximately  100  lb  (45.4  kg)) 
per  \essel  per  trip.  This  measure  does 
not  apply  to  vessels  fishing  under  the 
pro\isi(ms  of  the  red  crab  incidental 
( <it(  h  [)ermit.  becau.se  the  Council  did 
not  want  to  provide  anv  incentive  to 
seek  any  more  than  the  first  500  lb  (227 
kg)  of  red  crab  harvested. 

Prot;essing-At-Sea  Restrictions 

This  rule  prohibits  the  full  processing 
of  reil  i;rabs  at  sea.  but  allows  landing 
of  crabs  in  less  than  whole  form, 
provided  crabs  are  landed  as  described 
below.    Full  processing  "  is  defined  as 
any  activity  that  removes  meat  from  anv 
part  of  a  red  crab 

t^rabs  must  be  landed  whole  or  split 
in  half  along  the  length  of  the  carapace, 
with  legs  and  claws  still  attached  to  the 
carapace  parts.  To  determine  the 
"ijunalent  whole  crab  weight  for  crabs 
landed  in  half  sections,  this  rule 
provides  two  different  calculations, 
depending  on  whether  the  gills  and 
other  detritus  are  removed.  For  crab 
halves  where  gills  and  other  detritus 
have  not  been  removed  (typically 
referred  to  as  "butchering"),  the 
eijuivaleiit  w  hole  weight  is  equal  to  the 
weight  of  the  halves  multiplied  bv  1.56 


(a  64-percent  recovery-  rate).  For  crab 
halves  where  all  of  the  gills  and  other 
detritus  have  been  removed  (typically 
referred  to  as  "partial  processing"),  the 
equivalent  whole  weight  is  equal  to  the 
weight  of  the  halves  multiplied  by  1.72 
(a  58-percent  recovery  rate). 

This  requirement  is  intended  to 
remove  the  incentive  for  and  prevent 
the  harvesting  of  red  crabs  for  their 
claws  and/or  legs  alone.  This  measure 
will  also  facilitate  the  administration 
and  enforcement  of  the  male-only 
restriction  in  the  directed  fishery, 
because  the  sex  could  be  discerned 
either  by  the  shape  of  the  tail  flap  on 
whole  crabs,  or  by  the  outline  of  the  tail 
flap  on  partially  processed  or  butchered 
crabs. 

Vessels  issued  a  limited  access  red 
crab  permit  and  fishing  under  a  red  crab 
DAS  may  possess  red  crab  claws  and 
legs  separate  from  crab  bodies  equal  to 
the  amount  that  will  fill  one  standard 
U.S.  fish  tote  (approximately  100  lb 
(45.4  kg))  per  vessel  per  trip.  This 
mutilation  allowance  is  intended  to 
account  for  incidental  and  unintended 
loss  of  claws  and/or  legs  during  normal 
fishing  operations.  Vessels  fishing  under 
the  provisions  of  the  red  crab  incidental 
catch  permit  may  possess  no  more  than 
two  claws  and  eight  legs  per  crab  on 
board  the  vessel. 

Gear  Requirements  and  Restrictions 

Vessels  issued  a  limited  access  red 
crab  permit  and  fishing  under  a  red  crab 
DAS  are  subject  to  a  maximum  limit  of 
600  red  crab  traps/pots.  If  the  total 
number  of  traps/pots  declared  by  the 
owner  of  a  vessel  on  the  annual  vessel 
permit  application  is  less  than  600.  the 
vessel  is  subject  to  that  declared  limit 
on  traps/pots. 

Vessels  issued  a  limited  access  red 
crab  permit  and  fishing  under  a  red  crab 
DAS  are  prohibited  from  deploying, 
hauling,  or  removing  fish  from  any 
fishing  gear  other  than  red  crab  gear. 
Red  crab  gear  is  identifiable  through 
required  markings  on  the  buoys  used  at 
the  end  of  each  set  of  traps/pots. 

The  maximum  allowable  size  of  all 
traps/pots  used  in  the  limited  access  red 
crab  fishery  when  under  a  red  crab  DAS 
is  18  ft'  (0.51  m')  in  volume.  In 
addition,  all  red  crab  traps/pots  must  be 
rectangular,  trapezoidal  or  conical, 
unless  other  designs  whose  volume  does 
not  exceed  18  ft '  (0.51  m')  are 
authorized  by  the  Regional 
Administrator.  In  conjunction  with  the 
trap/pot  limit  described  above,  this  will 
prevent  a  potential  increase  in  the  per- 
day  efficiency  of  vessels  fishing  under  a 
red  crab  DAS. 

Only  red  crab  traps/pots  may  be  used 
by  a  vessel  fishing  in  the  limited  access 
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red  crab  fishery  when  fishing  under  a 
red  crab  DAS,  in  order  to  enhance 
conservation  of  red  crabs  and  reduce  the 
possibility  of  ghost  fishing  (i.e.,  fishing 
that  continues  when  traps/pots  or  buoys 
are  lost).  Because  red  crab  traps/pots, 
unlike  parlor  traps/pots,  do  not  prevent 
the  eventual  escape  of  crabs  from  the 
trap,  many  of  the  crabs  that  might  enter 
the  traps  during  the  period  between 
trips  will  be  gone  before  the  vessel 
returns  to  haul  the  traps  on  a 
subsequent  trip.  Therefore,  by 
prohibiting  the  use  of  compartments  in 
red  crab  traps/pots  there  is  no  longer  the 
possibility  of  red  crabs  dying  in  a  trap/ 
pot  before  the  trap/pot  is  hauled.  Also, 
lost  red  crab  traps  do  not  present  a  ghost 
fishing  problem,  because  the  crabs  can 
escape  from  the  traps.  Vessels  fishing 
under  the  red  crab  incidental  catch 
provisions,  including  vessels  in  the  red 
crab  fishery  when  not  fishing  under  a 
red  crab  DAS,  are  not  prohibited  from 
deploying,  hauling,  or  removing  fish 
from  parlor  traps/pots  or  using  non- 
trap/pot  gear. 

Annual  Monitoring  and  Framework 
Adjustment  Measures 

The  Council  must  prepare  a  biennial 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  for  the  red 
crab  fishery  and  its  resource.  The  Red 
Crab  FDT  must  meet  at  least  annually  to 
review  the  status  of  the  stock  and  the 
fishery.  The  FDT  must  report  any 
necessary  adjustments  to  the  measures 
and  recommendations  for  the 
specifications  and  TACs  to  the  Council's 
Red  Crab  Committee,  which  in  turn 
must  recommend  appropriate  changes 
to  the  Coimcil.  Specifications  must  be 
recommended  to  NMFS,  and  changes  to 
management  measures  may  be  adopted 
through  a  framework  adjustment  or  FMP 
amendment. 

The  framework  adjustment  process, 
on  an  annual  basis  or  at  any  other  time 
during  the  fishing  year,  is  similar  to  that 
used  in  other  Northeast  Region  fisheries. 
This  process  allows  changes  to  be  made 
to  the  regulations  in  a  timely  manner 
without  going  through  the  FMP 
amendment  process. 

During  the  framework  adjustment 
process,  the  Council  must  meet  to 
develop  new  management  measures  to 
the  FMP.  Either  dm-ing  or  at  the 
conclusion  of  the  framework  process, 
the  public  will  be  provided  an 
opportiuiity  to  offer  comments  on  the 
Council's  framework  adjustment  process 
and  the  newly-developed  management 
measiu-es. 

The  management  measures  and/or 
changes  to  them  may  be  implemented 
and  adjusted  through  the  framework 
process  and  specifically  include  the 


following:  (1)  OY;  (2)  management  unit; 
(3)  technical  parameters  for  MSY:  (4) 
description  and  identification  of 
essential  fish  habitat  (EFH);  (5) 
description  and  identification  of 
habitats  of  particular  concern  (HAPCs): 
(6)  incidental  catch  limits;  (7)  minimum 
size  of  landed  crabs;  (8)  restricting 
directed  fishing  to  male  crabs  only:  (9) 
butchering/processing  restrictions;  (10) 
trap/pot  limits:  (11)  gear  requirements/ 
restrictions;  (12)  TAC;  (13)  trip  limits: 
(14)  controlled  access;  (15)  DAS;  and 
(16)  any  other  measure  currently 
included  in  the  FMP. 

Pursuant  to  section  304(b)  of  the 
Magnuson-Stevens  Act,  the  Secretary- 
has  made  minor  modifications  to  the 
framework  process  as  described  in  the 
FMP.  These  modifications  help  to 
clarify'  the  Secretary's  authority  and 
discretion  to  publish  framework 
measures  as  a  final  rule  without  prior 
notice  and  conunent.  Although  the 
Council,  after  consideration  of 
numerous  criteria,  may  recommend  that 
regulations  be  published  directly  as  a 
final  rule,  this  recommendation  does 
not  affect  the  Secretary''s  authority  or 
discretion  in  deciding  whether  it  is 
appropriate  to  publish  the  rule  without 
prior  notice  and  comment.  However,  in 
order  to  publish  a  final  rule  without 
prior  notice  and  comment,  the  Secretary- 
must  make  a  finding  under  the 
Administrative  Procedure  Act  that  good 
cause  exists  to  waive  prior  notice  and 
comment. 

Essential  Fish  Habitat 

Depth  zone  affinities  are  used  to 
describe  EFH  for  red  crab.  EFH  for  red 
crab  includes  those  areas  of  the  offshore 
waters  (out  to  the  offshore  U.S. 
boundary-  of  the  FEZ),  in  depths  of  200- 
1 ,800  m,  as  identified  and  described  in 
section  3.7.4  of  the  FMP.  The  activity 
managed  by  the  FMP  occurs  in  a  limited 
area  and  a  narrow  depth  band  along  the 
continental  slope  of  the  United  States, 
from  the  southern  flank  of  Georges  Bank 
south  to  Cape  Hatteras,  NC.  The  range 
of  this  activity  occurs  across  the 
designated  EFH  of  1 1  species  managed 
by  the  New  England.  Mid-Atlantic  and 
South  Atlantic  Fishery'  Management 
Councils.  As  discussed  in  Section  3.7.6 
of  the  FMP,  no  adverse  impacts  are 
expected  on  the  EFH  of  these  species 
and  no  further  mitigation  is  practicable 
or  necessary.  Potential  impacts  to  EFH 
associated  with  this  fishery-  are  expected 
to  decrease  as  a  result  of  this  action, 
based  on  the  overall  controls  on  the 
fishery,  the  trap/pot  limit,  the  non-trap/ 
pot  gear  prohibition,  and  the  controlled 
access  program,  which  will  limit  the 
number  of  participants. 


This  rule  also  revises  the  definitions 
of  "Council."  "Day(s)-at-,Sea."  "Fishing 
year,"  "Processor."  'Processing,  or  to 
process,  in  the  Atlantic  herring  fishery," 
and  "Sorting  machine."  to  clarify  the 
meaning  of  each  and  to  provide 
consistency  with  text  used  in  like 
definitions  from  other  species 
regulations. 

Comments  and  Responses 

Three  sets  of  written  comments  on  the 
FMP  were  received  during  the  comment 
period  on  the  FMP,  which  ended  July  1, 
2002.  The  comments  were  considered 
by  NMFS  before  it  approved  the  FMP  on 
July  31.  2002,  and  are  included  below. 

NMFS  also  received  four  sets  of 
written  comments  on  the  proposed  rule, 
some  of  which  included  comments  on 
the  FMP,  during  the  comment  period 
specified  in  the  proposed  rule,  which 
ended  on  July  23.  2002.  Because  the 
comment  period  for  the  proposed  rule 
was  distinct  from,  and  followed,  the 
comment  period  for  the  FMP.  comments 
received  during  the  proposed  rule 
comment  period  were  not  considered  in 
NMFS'  determination  to  approve  the 
FMP.  However,  the  comments 
addressing  the  proposed  rule  were 
considered  in  approval  and 
implementation  of  this  final  rule 
effecting  the  FMP  and  its  management 
measures  and  are  responded  to  here. 

Comment  1 :  The  United  States  Coast 
Guard  (USCG)  expressed  concern  with 
the  enforceability  of  the  proposed  trap/ 
pot  limits.  While  it  said  that  gear 
marking  and  declaration  requirements 
will  help  mitigate  its  enforcement 
concerns,  it  would  be  problematic  to 
confirm  the  actual  number  of  traps  per 
set  and  number  of  sets  deployed  on  the 
fishing  grounds.  It  further  stated  that  it 
would  also  be  difficult  to  confirm  the 
use  and  ownership  of  any  unmarked 
gear  on  the  fishing  grounds.  Because 
USCG  cutters  are  not  equipped  to  haul 
fixed  fishing  gear,  especially  in  deep 
water,  inspections,  it  stated,  would  have 
to  be  limited  to  random  opportunities 
when  cutters  detect  fishing  vessels 
actively  retrieving  gear. 

Response:  The  problem  raised  by 
USCG  about  enforcing  trap/ pot  and  set 
limits  is  an  unavoidable  one  for  trap/pot 
fisheries.  However,  because  this  fishery 
is  so  small,  NMFS  believes  that  the 
potential  for  at-sea  intervention  by  the 
USCG  will  serve  as  a  sufficient 
deterrent. 

Comment  2:  The  United  States 
Environmental  Protection  Agency  (EP.A) 
commented  that  its  previous  concerns 
with  the  draft  EIS  had  been  resolved 
with  one  exception — ghost  fishing  (as  it 
relates  to  entrapment  of  marine  life). 
EPA  stated  that  it  would  like  to  see  a 
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ghost  panel  required,  preferably  on  two 
ddjdcent  trap/pot  surfaces,  in  the  traps/ 
pots  used  bv  the  directed  fisherv. 
because  trap  materials  of  wood  antl  wire 
mesh  can  last  a  long  time  in  the  marine 
envirtinment.  especially  in  a  deep-sea 
cold  water  environment  As  stated  in 
the  draft  EIS.  an  average  of  10  5  red  crab 
traps/pots  are  lost/damaged  per  fishing 
trip  EPA  calculated  that  approximately 
2.000  traps/pots  are  potentially  lost  or 
broken  annually  It  said  that  over  a  10- 
vear  period,  this  would  put  a  substantial 
amount  of  gear  on  the  sea  floor 

Response  Ghost  fishing  bv  red  (  rab 
traps/pots  IS  not  an  issue  of  Kincern 
Red  crab  traps/pots,  unlike  the  parlor 
traps/pots  used  in  the  lobster  fisherv.  do 
not  prevent  the  escapement  of  crabs  or 
other  fish  that  enter  the  trap. 

Comment  J:  Three  commenters  were 
concerned  with  the  method  of  counting 
D.^S  I'nder  the  proposed  rule,  any 
portion  of  a  dav  on  which  a  vessel  is  out 
of  port  would  count  as  a  full  DAS.  They 
stated  that  this  method  of  counting  DA.S 
has  no  bearing  on  the  conser\ation  of 
the  red  crab  resource  but  has  serious 
implications  for  the  safety  and 
operational  economics  of  red  crab 
vessels  and  crew,  which  one  commenter 
believes  to  be  contrarv  to  National 
Standards  5,  8  and  10.  In  illustration, 
the  commenter  pointed  out  that,  in 
order  to  conserve  a  DAS.  a  vessel  would 
wait  until  midnight  to  sail;  that  sailing 
during  darkness  w  ill  increase  the  risk  ot 
collision;  and  that  the  captains  and 
crews  would  be  hampered  by  darkness 
and  operating  when  their  biologiial 
clocks  tell  them  they  are  expected  to  be 
asleep  The  commenter  further  stated 
that  disruptKms  to  existing  operating 
practices  will  reduce  efficiencv.  create 
an  unnecessar>  burden  on  fishing 
communities,  and  create  incentives  that 
compromise  safe  operations  The 
commenters  urge  NMFS  to  modif\'  this 
method  of  counting  DAS  by  counting  on 
an  hourly  basis 

Response  The  commenters' 
arguments  are  based  on  their  c  ontention 
that  leaving  at  midnight  is  contrary  to 
current  practice  In  fact.  NMFS  believes 
that  leaving  at  midnight,  or  even  a  few 
hours  after  midnight,  is  not  unusual 
NMFS  also  believes  that  crews  often 
work  in  the  dark,  sometimes  during  long 
shifts.  Vessels  are  free  to  sail  at  anv 
time,  and  sailing  at  a  time  perceived  to 
be  safe  is  totally  within  the  discretion  of 
the  vessel  owner  or  captain 

As  for  operational  economics,  NMFS 
disagrees  that  the  FMPs  method  of 
counting  DAS  reduces  efficiencv  or 
creates  an  unnecessary'  burden  on 
fishing  communities.  The  method  of 
counting  DAS  applies  equally  to  all 
vessels  in  the  fisherv.  which  is 


controlled  by  a  target  Total  Allowable 
Catch.  Under  the  FMP.  the  allocation  of 
DAS  to  vessels  each  year  will  take 
overages  and  underages  into 
consideration.  If  more  DAS  are  required 
due  to  underages.  even  if  they  are 
perceived  to  have  occurred  as  a  result  of 
the  method  of  counting  DAS.  more  DAS 
would  be  allocated. 

Comment  4  The  SAFMC  expressed 
concern  regarding  the  southern 
boundarv  The  proposed  southern 
border  of  the  Red  Cirab  Management 
Area  includes  the  area  between  the  VA/ 
NC  border  and  Cape  Hatteras,  iNC.  The 
northernmost  bordf^r  for  the  SAFMCs 
Golden  Crab  FMP  is  the  VA/NC  border. 
Red  crab  and  lonah  crab  are  included  in 
the  golden  crab  fishery  but  are  not 
managed  under  the  Golden  Crab  FMP. 
The  SAFMCS  commented  that,  because 
of  this  proposed  area  overlap, 
significant  negative  impacts  to  the 
SAFMCs  golden  crab  fishery  would 
result  from  approval  of  this  measure  in 
the  FMP  The  SAFMC  stated  that,  under 
the  FMP.  vessels  could  fish  within  the 
area  of  overlap  but  would  have  to 
discard  all  golden  crabs,  which  would 
be  wasteful  and  result  in  conflict  with 
South  Atlantic;  fishermen  deploying 
golden  crab  traps.  It  also  stated  that  the 
potential  for  having  red  crab  vessels 
fishing  in  the  area  of  overlap  may  deter 
Southern  Zone  vessels  that  had  plarmed 
to  transfer  to  the  .Northern  Zone  from 
doing  so.  therebv  exac:erbating  conflicts 
within  the  Southern  Zone.  The  SAFMC 
requested  that  NMFS  disapprove  the 
proposed  management  unit  and  approve 
the  alternative  with  the  boundarv  at  the 
VA/NC  border 

Response  During  the  public  review- 
phase  of  the  FMP  development  process, 
the  NEP'MC;  received  reports  that  the 
.■\tlantic  deep-sea  red  crab  fishery 
extended  south  to  Cape  Hatteras.  NC 
(although  most  ac:tivity  was  reported  to 
be  constrained  to  the  area  north  of 
Norfolk  Canyon).  The  reason  reported 
for  not  fishing  south  of  Cape  Hatteras. 
NC  was  that  there  is  a  significant 
diminishment  in  the  abundance  of 
market-sized  c:rabs  south  of  Cape 
Hatteras.  Although  there  are  no  known 
boundaries  of  different  red  crab  stocks. 
Cape  Hatteras.  NC  is  a  well-known  bio- 
geographic  boundary  that  may  keep 
separate  red  crab  larvae  from  north  and 
south  of  this  line.  The  Northeast 
Fisheries  Science  Center  is  exploring 
genetic  differences  between  red  crabs 
found  north  of  Cape  Hatteras.  south  of 
Cape  Hatteras.  and  in  the  Gulf  of 
Mexico  The  establishment  of  Cape 
Hatteras.  NC,  as  the  southernmost 
boundary  of  the  Atlantic  deep-sea  red 
crab  fishery  not  only  comports  with  the 
aforementioned  rationale,  but  is 


consistent  with  the  management  areas 
specified  in  the  previous  red  crab 
emergencv  rule  and  in  most  other 
NEFMC  FMPs. 

Red  crabs  are  not  included  in  the 
management  unit  of  the  Golden  Crab 
FMP.  and  golden  crabs  are  not  included 
in  the  management  unit  of  the  Red  Crab 
FMP;  therefore,  there  is  no  direct 
conflict  in  management  jurisdiction. 
Extending  the  red  crab  management  unit 
to  Cape  Hatteras  is  intended  to  prevent 
overfishing  of  the  red  crab  resource  by 
controlling  fishing  effort  in  this  area.  If 
the  southern  boundary'  of  the 
management  unit  were  established  at 
the  VA/NC  border,  any  vessel  would  be 
able  to  fish  for  red  crab  between  the 
border  and  Cape  Hatteras  with  no 
restrictions  on  effort,  landings,  or  gear. 
In  fact,  this  could  result  in  localized 
overfishing  of  the  red  crab  resource  and 
an  increase  in  potential  gear  conflicts  if 
vessels  moved  into  this  area  to  avoid  the 
regulations  that  exist  north  of  the 
management  unit  boundary. 

NMFS  believes  the  SAFMCs  concern 
that  red  crab  vessels  fishing  in  the  area 
between  the  VA/NC  border  and  Cape 
Hatteras  would  deter  Southern  Zone 
vessels  from  transferring  to  the  Northern 
Zone  because  of  gear  conflict 
possibilities  is  likely  unwarranted.  First, 
due  to  the  establishment  of  a  limited 
access  program  in  the  red  crab  fishery, 
NMFS  anticipates  that  no  more  than 
four  or  five  red  crab  vessels  will  be 
authorized  to  fish  at  more  than 
incidental  catch  levels  (most  Northeast 
red  crab  vessels  fish  north  of  Hudson 
Canyon).  Second,  the  area  of  overlap  is 
small  relative  to  SAFMCs  entire 
Northern  Zone,  which  runs  from  the 
VA/NC  border  to  a  point  just  south  of 
Daytona  Beach,  FL.  Given  the  very 
broad  range  of  the  two  fisheries 
(Davtona  Beach,  FL,  to  the  VA/NC 
border  and  Georges  Bank  to  Cape 
Hatteras,  NC  for  golden  crab  and  red 
crab,  respectively),  and  the  limited 
number  of  vessels  allowed  to  operate  in 
these  areas,  it  seems  unlikely  that  there 
would  be  significant  gear  conflicts  in 
the  relatively  small  area  of  overlap. 

Finally,  regulating  the  harvest  of  red 
crabs  north  of  Cape  Hatteras,  NC  would 
not  negatively  impact  or  retard 
development  of  the  golden  crab  fishery 
north  of  Daytona  Beach,  FL.  Vessels 
permitted  to  fish  for  red  crab  will  not  be 
allowed  to  retain  any  golden  crabs, 
unless  they  also  possess  a  golden  crab 
permit  issued  bv  the  Southeast  Region, 
NMFS. 

Changes  from  the  Proposed  Rule 

In  §648.264.  paragraph  (a)(6)  is 
added.  Paragraph  (a)(6)  corrects  an 
inadvertent  omission  in  the  proposed 
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rule  to  reflect  that  the  red  crab  fishery 
falls  under  the  Marine  Mammal 
Protection  Act  Category  1  Lobster  Trap/ 
Pot  fishery.  The  effect  is  that  vessels  in 
this  fishery  are  required  to  comply  with 
the  applicable  gear  restrictions  for  that 
fishery,  including  a  required  weeik  link 
at  the  buoy  that  breaks  away  knotless  at 
3,780  lb  (1,714.6  kg)  and  a  requirement 
for  marking  of  gear  as  specified  at 
§  229.32.  Also,  red  crab  fishing  gear, 
fished  in  200  fathoms  (365.8  m)  or  less 
by  a  vessel  issued  a  limited  access 
lobster  permit  under  §  697.4(a),  must 
comply  with  the  trap  tagging 
requirements  specified  at  §  697.19. 
NOAA  codifies  its  OMB  control 
numbers  for  information  collection  15 
CFR  part  902.  Part  902  collects  and 
displays  the  control  numbers  assigned 
to  information  collection  requirements 
of  NOAA  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA).  This 
final  rule  codifies  OMB  control  number 
for  0648-0202  for  §  648.262  and  0648- 
0351  for  §  648.264.  Under  NOAA 
Administrative  Order  205-11,  dated 
December  17,  1990,  the  Under  Secretary' 
for  Oceans  and  Atmosphere,  NOAA,  has 
delegated  to  the  Assistant  Administrator 
for  Fisheries,  NOAA,  the  authority  to 
sign  material  for  publication  in  the 
Federal  Register. 

Classification 

The  Administrator,  Northeast  Region. 
NMFS,  determined  that  the  FMP 
implemented  by  this  rule  is  necessary 
for  the  conservation  and  management  of 
the  Atlantic  deep-sea  red  crab  fishery 
and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  final -rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  finds  good  cause 
under  5  U.S.C.  553(d)(3)  to  waive  all  but 
10  days  of  the  30-day  delayed 
effectiveness  period  of  the 
implementing  regulations  contained  in 
this  final  rule.  It  is  contrary  to  the 
public  interest  to  delay  for  more  than  10 
days  the  effective  date  of  regulatory 
provisions  establishing  the  specification 
process  and  management  measures 
because,  there  exist  currently,  no 
measures  to  protect  the  red  crab 
resource  or  to  limit  catching  and 
landing  red  crabs  from  the  2002  TAG. 

Vessels  are  currently  fishing  on  the 
red  crab  resource  and  the  threat  of 
overfishing  the  resource  is  the  primary 
problem  needing  management  action.  In 
order  to  address  this  threat,  NMFS 
implemented  emergency  regulations  on 
May  8,  2001,  through  November  14, 
2001 .  to  prevent  overfishing  of  the 


resource.  The  emergency  regulations 
were  extended  from  November  15.  2001. 
through  May  14.  2002.  The  fishery  has 
been  uruegulated  since  the  expiration  of 
the  emergency  rule. 

Overfishing  is  of  particular  concern 
due  to  the  nature  of  the  species  because 
red  crabs  are  typically  slow-growing  and 
major  recruitment  events  are  believed  to 
rarely  occur.  The  best  scientific 
information  available  indicates  that 
when  the  fishable  stock  of  this  resource 
was  under  virgin  conditions,  the 
maximum  sustainable  yield  of  red  crab 
was  5.5  million  pounds.  Since  this 
estimation  was  derived,  commercial 
landings  have  exceeded  this  amount 
several  times.  All  the  current 
information  available  on  the  red  crab 
and  its  fishery  indicates  that  there  is  a 
limited  MSY  that  can  be  harvested  by 
onlv  four  to  six  vessels  fishing  at 
existing  levels  of  capacity.  Without 
regulations  in  place  to  limit  the  effort 
and  total  catch  of  the  resource, 
overfishing  is  likely  to  occur.  Therefore, 
there  is  also  an  immediate  conservation 
benefit  that  would  arise  by  waiving  all 
but  10  days  of  the  delayed  effectiveness 
period,  as  there  would  be  measures  in 
place  to  protect  the  resource.  This  10- 
dav  delay  period  is  the  minimum 
necessarv  to  allow  fishers  and  dealers  to 
obtain  newly  required  permits. 
Therefore,  the  Assistant  Administrator 
for  Fisheries.  NOAA.  finds  good  cause 
under  5  U.S.C.  553(d)(3)  to  waive  all  but 
10  days  of  the  30-day  delayed 
effectiveness  period  of  the 
implementing  regulations. 

A  final  environmental  impact 
statement  was  prepared  for  this  FMP;  a 
notice  of  availabilitv  was  published  on 
May  31.  2002  (67  FR  38100).  NMFS 
determined,  upon  review  of  the  FMP/ 
FEIS  and  public  comments,  that 
approval  and  implementation  of  the 
FMP  is  environmentally  preferable  to 
the  status  quo.  The  FEIS  demonstrates 
that  it  contains  management  measures 
able  to  mitigate,  to  the  extent  possible, 
all  possible  social  and  economic  adverse 
effects  while  minimizing  risks  to  the 
resource  and  its  environment;  and  will 
have  significant  positive  effects  on  the 
red  crab  resource  relative  to  the  no 
action  alternative. 

An  FRFA  was  completed  for  this 
action  that  contains  the  items  specified 
in  5  U.S.C.  604(a).  The  FRFA  consists  of 
the  IRFA,  the  comments  and  responses 
to  the  proposed  rule,  and  a  summary  of 
the  analyses  completed  in  support  of 
this  action.  A  copy  of  the  analyses  is 
available  from  the  Council  (see 
ADDRESSES).  The  preamble  to  the 
proposed  rule  included  a  detailed 
summary  of  the  analyses  contained  in 
the  IRFA,  and  that  discussion  is  not 


repeated  in  its  entirety  here.  A 
description  of  the  action,  a  discussion  of 
why  it  is  being  considered,  and  its  legal 
basis  are  also  contained  in  the  preamble 
to  the  proposed  rule  and  are  not 
repeated  here.  The  summary  of  the 
analvses  of  the  potential  impacts  of  the 
management  alternatives  considered  in 
the  FMP  are  provided  in  the 
Classification  section  of  the  proposed 
rule  and  are  not  repeated  here.  The 
items  specified  in  5  U.S.C.  604(a)  are 
summarized  as  follows; 

Public  Comments 

Four  comments  were  received  on  the 
measures  contained  in  the  proposed 
rule.  Comments  did  not  address  the 
economic  impact  of  the  rule.  No 
changes  were  made  to  the  measures 
outlined  in  the  proposed  rule  as  a  result 
of  the  comments  received. 

Sumber  of  Small  Entities 

The  IRFA  identified  86  individual 
vessels  that  reported  some  landings  of 
red  crab  during  1991-2001.  all  of  which 
appear  to  be  small  entities. 

Permits  cwd  Reporting  Requirements 

Vessels  landing  red  crab  would  be 
required  to  have  permits,  as  would 
dealers  purchasing  red  crab  from 
permitted  vessels.  Operators  of  vessels 
with  red  crab  permits  would  be  required 
to  obtain  operator  permits.  Vessels 
landing  red  crab  would  need  to  submit 
logbook  reports,  and  dealers  purchasing 
this  species  would  need  to  submit 
debater  reports.  Some  vessels  and  dealers 
are  currently  issued  the  required 
permits  as  a  result  of  their  participation 
in  other  managed  fisheries.  For  those 
entities,  the  red  crab  fishery  would  be 
added  to  an  existing  permit  and  there 
.  would  be  no  new  impacts. 

Some  vessel   iwners  and  dealers  may 
have  to  obtain  :  ederal  permits  for  the 
first  time.  In  these  instances,  the  costs 
associated  with  completing  the 
necessary  applications  would  be;  Vessel 
permit.  S7.50/applicant;  dealer  permit. 
S7.50/applicant;  and  operator  permit. 
S15.00.  Annual  costs  associated  with 
completing  vessel  trip  reports  are 
estimated  at  S20.00.  Annual  costs 
associated  with  dealer  reporting  are 
estimated  at  S30.00.  No  professional 
skills  are  necessary  to  comply  with  any 
of  the  reporting  requirements  associated 
with  this  action. 

Minimizing  Significant  Economic 
Impacts  on  Small  Entities 

Alternatives  considered  by  the 
Council  to  lessen  impacts  on  small 
entities  are  summarized  below.  The 
Council  considered  establishing  less 
restrictive  eligibility  criteria,  and 
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expected  a  minimum  of  eight  vessels  to 
meet  the  least  restrictive  criteria 
considered,  which  would  have  required 
a  vessel  to  have  landed  -tO.OOO  lb 
(18.143  -  kgi  or  more  during  the 
eligibility  period  of  March  1.  1997- 
Februarv  29.  2000  This  implies  that 
three  entities  mav  be  negativelv 
impacted  bv  this  final  rule  compared  to 
that  alternative  because  the  limited 
access  program  will  e.xclude  them  from 
the  directed  fisherv  These  three  vessels 
landed  at  least  10.000  lb  (4,5.15.9  kg]  of 
red  crab  for  i  years  prior  to  the  control 
date,  for  an  average  of  3.333  lb  (1.51 1.8 
kg)  per  vear  The  IRF.-\  estimated  the 
maximum  revenue  loss  to  be  S2.833  per 
year  for  each  of  these  vessels.  The 
Council  selected  the  more  restrictive 
criteria  because  all  of  the  information 
available  indicated  that  four  to  six 
vessels  fishing  at  e.xisting  levels  of 
capacitv  represented  the  maximum 
amount  of  harvesting  that  could  be 
sustained  h\  the  resource. 

The  IRFA  also  evaluated  the  impact  of 
the  limited  access  program  by 
comparing  the  ciualihing  vessels  with 
the  vessels  that  fished  multiple  times 
under  LOAs  issued  under  the 
emergencv  regulations  This  comparison 
indicated  that  one  entitv  might  be 
excluded  from  the  directed  fi?>her\" 
under  the  approved  qualification 
criteria,  because  the  vessel  entered  the 
fisherv-  after  the  control  date  of  Mart  h 
1 .  2000  This  vessel  does  not  currently 
participate  in  the  fisherv  and  has  left  the 
New  England  area  The  impacts  on  this 
vessel  would  hd\e  been  severe  if  it  had 
intended  to  fish  for  red  crabs,  but 
cannot  be  detailed  in  the  IRFA  because 
of  data  confidentialitv  restrictions 

The  revenue  effei  ts  (m  these  impacted 
entities  will  be  moderated  if  they  can 
adapt  their  fishing  activities  and 
redirect  their  fishing  activitv  onto  other 
species   It  appears  that  most  will  have 
this  option   Of  the  17  vessels  noted 
above  that  were  issued  LOAs  under  the 
emergencv  action.  14  had  the  vessel 
permits  necessarv  to  fish  in  other 
fisheries,  including  other  limited  access 
fisheries  such  as  American  lobster, 
summer  flounder,  scup  and  bld(  k  sea 
bass. 

In  addition  to  the  management 
program  implemented  by  this  final  rule. 
the  Council  considered  and  rejected 
eight  other  management  alternatives  and 
a  "no  action'  alternative,  which  are 
incorporated  bv  reference  in  the  FRFA. 
When  compared  with  the    no  action" 
alternative,  all  of  the  alternatives  would 
have  a  positive  economic  effect  on  the 
level  of  harvest.  An  analvsis  indicated 
that  the  management  program 
implemented  by  this  final  rule  would 


best  minimize  significant  economic 
impacts  while  achieving  the 
conser%'ation  goals  and  objectives  of  the 
FMP  The  preferred  alternative  will 
reverse  recent  overcapacity  in  the 
fishery-  (which  could  have  severely 
impacted  the  full-time  small  entities), 
and  provides  operational  flexibility  to 
the  full-time  small  entities  participating 
in  the  fisherv'  (which  minimizes  the 
economic  impacts  of  necessarv' 
constraints  on  fishing  effort).  For  a 
description  of  the  alternatives 
considered  but  rejected,  see  the  IRFA 
discussion  in  the  Classification  section 
of  the  proposed  rule  (67  FR  41936). 

Small  Entity  Compliance  Guide 

Section  212  of  the  Small  Business 
Regulators'  Enforcement  Fairness  Act  of 
1996  states  that,  for  each  rule  or  group 
of  related  rules  for  which  an  agency  is 
re(]uired  to  prepare  a  FRFA.  the  agency 
shall  publish  one  or  more  guides  to 
assi.st  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  "small  entity 
compliance  guides."  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  ( (imply  with  a  rule 
or  group  of  rules   As  part  of  this 
rulemaking  process,  a  small  entity 
( (impliance  guide  will  be  sent  to  all 
hnlders  of  permits  issued  for  the 
.XtlantK  deep-sea  red  crab  fisherv.  In 
addititJii.  copies  of  this  final  rule  and 
guide  (i  e  .  permit  holder  letter)  aie 
available  from  .\'MFS  (see  ADDRESSES) 
and  at  the  following  web  site;  http:// 
wiA-iv  nmfs.gov/ro/doc/nero.html. 

\eed  for  and  Objectives  of  the  Final 
Rule 

This  final  rule  is  necessar\'  to 
implement  approved  measures 
contained  in  the  Atlantic  Deep-Sea  Red 
Crab  FMP.  The  intent  of  this  final  rule 
is  to  manage  the  red  crab  fisher\' 
pursuant  to  the  Magnuson-Stevens  Act 
and  the  FMF  in  order  to  prevent 
overfishing  of  the  red  crab  resource. 

This  rule  (  ontains  eight  collection-of- 
information  re<juirements  subject  to  the 
Paperwork  Reduction  Act.  The 
( iillef  tion  of  this  infcjrmation  has  been 
.ippro\  ed  bv  the  Office  of  Management 
and  Budget.  The  public's  reporting 
burden  for  the  coUection-of-information 
requirements  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
( (impleting  and  reviewing  the 
coUection-of- information  requirements. 

The  new  reporting  requirements  and 
the  estimated  time  for  a  response  are  as 
follows: 


Vessel  trip  reports.  OMB  control 
number  0648-0212  (5  minutes/ 
response). 

Dealer  purchase  reports,  OMB  control 
number  0648-0229  (10  minutes/ 
response). 

Limited  access  vessel  permits,  OMB 
control  number  0648-0202  (5  minutes/ 
response). 

Incidental  catch  vessel  permits,  OMB 
control  number  0648-0202  (5  minutes/ 
response). 

Dealer  permits,  OMB  control  number 
0648-0202  (5  minutes/response). 

Operator  permits,  OMB  control 
number  0648-0202  (60  minutes/ 
response). 

Observer  deployments,  OMB  control 
number  0648-0202  (2  minutes/ 
response). 

Gear  marking  requirements,  OMB 
control  number  0648-0351  (36  minute/ 
response). 

No  professional  skills  are  necessarv' 
for  preparation  of  reports  or  records 
specified  above. 

Public  comment  is  sought  regarding: 
Whether  the  proposed  collection  of 
information  is  necessar>'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspect^,  of  the 
collection  of  information  to  NMFS  (see 
ADDRESSES)  and  to  OMB  at  the  Office  of 
Information  and  Regulators'  Affairs, 
Office  of  Management  and  Budget, 
Washington  DC  20503  (Attn:  NOAA 
Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act,  unless  that  coUection-of- 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects 

13  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Dated:  October  1,2002. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Senice. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX,  part  902 
and  50  CFR  chapter  VI,  part  648  are 
amended  as  follows: 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT: 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  350  et  seq. 

2,  In  §  902,1,  the  table  in  paragraph  (b) 
under  50  CFR  is  amended  by  adding 
entries  for  §  648.262  and  §  648.264  to 
read  as  follows: 

§  902.1     OMB  control  numbers  assigned 
pursuant  to  ttie  Paperwork  Reduction  Act. 


(b)  *  *  * 

CFR  part  or  section  where 
ttie  intomiation  collection 
requirement  is  located 


Current  OMB 
control  num- 
ber(all  num- 
bers begin 
witti  0648-) 


50  CFR 


648.262 
648,264 


-0202 
-0351 


PART  648— RSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U,S,C,  1801  et  seq. 

2.  In  §  648.1,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.1    Purpose  and  scope. 

(a)  This  part  implements  the  fishery 
management  plans  (FMPs)  for  the 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries  (Atlantic  Mackerel,  Squid,  and 
Butterfish  FMP);  Atlantic  salmon 
(Atlantic  Salmon  FMP);  the  Atlantic  sea 
scallop  fishery  (Scallop  FMP);  the 
Atlantic  surf  clam  and  ocean  quahog 
fisheries  (Atlantic  Surf  Clam  and  Ocean 
Quahog  FMP);  the  NE  multispecies  and 
monkfish  fisheries  ((NE  Multispecies 
FMP)  and  (Monkfish  FMP));  the  summer 
flounder,  scup,  and  black  sea  bass 
fisheries  (Summer  Flounder,  Scup,  and 
Black  Sea  Bass  FMP);  the  Atlantic 


bluefish  fisherv-  (Atlantic  Bluefish  FMP): 
the  Atlantic  herring  fishery  (Atlantic 
Herring  FMP);  the  spiny  dogfish  fishery 
(Spiny  Dogfish  FMP):  the  Atlantic  deep- 
sea  red  crab  fishery  (Deep-Sea  Red  Crab 
FMP);  and  the  tilefish  fisher\'  (Tilefish 
FMP).  *  *  * 

3.  In  §648.2.  the  definitions  of 
■'Processing,  or  to  process,  in  the 
Atlantic  Herring  fishen,'"  and 
"Processor"  are  removed;  the 
definitions  of  "Council".  "Day(s)-at- 
Sea",  and  "Fishing  year"  are  revised; 
the  definition  of  "Sorting  machine"  is 
removed  and  a  definition  of  "Sorting 
machine,  with  respect  to  the  Atlantic 
sea  scallop  fishery'"  is  added  in  its 
place;  and  new  definitions  for  "Atlantic 
deep-sea  red  crab  (red  crab)".  "Full- 
processing  (fully  process  or  fully 
processed),  with  respect  to  the  Atlantic 
deep-sea  red  crab  fishery'".  "Parlor  trap/ 
pot",  "Processing,  or  to  process  with 
respect  to  the  Atlantic  herring  fishery'". 
"Processor,  with  respect  to  the  Atlantic 
surf  clam  and  ocean  quahog  fisheries". 
"Red  Crab  Management  Unit",  and  "Red 
crab  trap/pot"  are  added  in  alphabetical 
order  to  read  as  follows: 

§648.2     Definitions, 

*  «  *         *         * 

Atlantic  deep-sea  red  crab  (red  crab) 
means  Chaceon  quinquedens. 

*  *         *        *         * 

Council  means  the  New  England 
Fishery  Management  Council  (NEFMC) 
for  the  Atlantic  herring,  Atlantic  sea 
scallop.  Atlantic  deep-sea  red  crab,  and 
NE  multispecies  and  monkfish  fisheries: 
or  the  Mid-Atlantic  Fishery 
Management  Council  (MAFMC)  for  the 
Atlantic  mackerel,  squid,  and  butterfish; 
Atlantic  surf  clam  and  ocean  quahog: 
summer  flounder,  scup.  and  black  sea 
bass;  spiny  dogfish;  Atlantic  bluefish; 
and  tilefish  fisheries. 
***** 

Dayfsj-at-Sea  (DAS),  with  respect  to 
the  NE  multispecies  and  monkfish 
fisheries  (except  as  described  in 
§648.82(k)(l)(iv)).  Atlantic  sea  scallop 
fishery,  and  Atlantic  deep-sea  red  crab 
fishery,  means  the  24-hour  period  of 
time  or  any  part  thereof  during  which  a 
fishing  vessel  is  absent  from  port  to  fish 
for,  possess,  or  land,  or  fishes  for, 
possesses  or  lands,  regulated  species, 
monkfish,  scallops,  or  red  crabs.  With 
respect  to  the  red  crab  fishery,  any 
portion  of  a  calendar  day  in  which  a 
vessel  is  declared  into  the  red  crab  DAS 
fishery,  shall  count  as  a  full  DAS. 
***** 

Fishing  year  means: 
(1)  For  the  Atlantic  sea  scallop  and 
Atlantic  deep-sea  red  crab  fisheries. 


from  March  1  through  the  last  day  of 
Februarv  of  the  following  year. 

(2)  For  the  NE  multispecies  and 
monkfish  fisheries,  from  May  1  through 
April  30  of  the  following  year. 

(3)  For  all  other  fisheries  in  this  part, 
from  )anuar\'  1  through  December  31. 

*         *         *         «         « 

Full-processing  I  fully  process  or  fully 
processed  I.  with  respect  to  the  Atlantic 
deep-sea  red  crab  fisher,-,  means  any 
activity  that  removes  meat  from  any  part 
of  a  red  crab. 

Parlor  trap/ pot  means  any  structure  or 
other  device,  other  than  a  net.  with 
more  than  one  compartment  inside 
designed  to  impede  escape  of  lobsters  or 
crabs  from  the  device  or  structure. 
which  is  placed,  or  designed  to  be 
placed,  on  the  ocean  bottom  and  is 
designed  for.  or  is  capable  of.  catching 
lobsters  and/or  red  crabs. 

Processing,  or  to  process,  with  respect 
to  the  Atlantic  herring  fishery,  means 
^he  preparation  of  Atlantic  herring  to 
render  it  suitable  for  human 
consumption,  bait,  commercial  uses, 
industrial  uses,  or  long-term  storage, 
including  but  not  limited  to  cooking, 
canning,  roe  extraction,  smoking, 
salting,  drying,  freezing,  or  rendering 
into  meat  or  oil. 

Processor,  with  respect  to  the  Atlantic 
surf  clam  and  ocean  quahog  fisheries. 
means  a  person  who  receives  surf  clams 
or  ocean  quahogs  for  a  commercial 
purpose  and  removes  them  from  a  cage. 
***** 

Red  Crab  Management  i'nit  means  an 
area  of  the  Atlantic  Ocean  from  35'  15.3' 
N.  Lat..  the  approximate  latitude  of  Cape 
Hatteras  Light.  NC.  northward  to  the 
U.S. -Canada  border,  extending  eastward 
from  the  shore  to  the  outer  boundary  of 
the  exclusive  economic  zone  and 
northward  to  the  U.S. -Canada  border  in 
which  the  United  States  exercises 
exclusive  jurisdiction  over  all  Atlantic 
deep-sea  red  crab  fished  for.  possessed, 
caught,  or  retained  in  or  from  such  area. 

Red  crab  trap/pot  means  any  structure 
or  other  device,  other  than  a  net  or 
parlor  trap/pot,  that  is  placed,  or 
designed  to  be  placed,  on  the  ocean 
bottom  and  is  designed  for.  or  is  capable 
of,  catching  red  crabs. 
***** 

Sorting  machine,  with  respect  to  the 
Atlantic  sea  scallop  fishery,  means  any 
mechanical  device  that  automatically 
sorts  whole  scallops  by  shell  height, 
size,  or  other  physical  characteristics, 
*         *   .      *         *         • 

4.  In  §648.4,  paragraph  (a)(13)  is 
added  to  read  as  follows: 
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§  648.4    Vessel  permits. 

(a)  •  '  * 

1131  Red  Crab  vessels  Any  vessel  of 
the  United  Slates  must  have  been  issued 
and  have  on  board  a  valirl  red  crab 
vessel  permit  to  fish  for.  catch,  possess, 
transport,  land.  sell,  trade,  or  barter,  anv 
red  crab  or  red  crab  part  in  or  from  the 
EEZ  portion  of  the  Red  Crab 
Management  I'nit 

(i)  Limited  access  red  crab  permit — 
(A)  Eligibility  A  vessel,  or  its 
replacement,  mav  be  issued  a  limited 
access  red  crab  permit  if  the  vessel's 
total  landings  averaged  greater  than 
250,000  lb  ( 1 1 3.400  kg)  of  red  crab  per 
vear  for  the  3  vears  beginning  March  1. 
1997.  through  February-  29,  2000  To 
calculate  the  average  value  per  vear,  the 
total  landings  of  whole  red  crab,  or  its 
equivalent  bv  weight,  between  Mart:h  1, 
1997,  and  Februarv'  29,  2000.  inclusive, 
shall  be  divided  bv  3   If  the  quotient  is 
greater  than  250.000  lb  (11 3.400  kg),  the 
vessel  meets  the  landings  criteria  For 
example,  if  a  vessel  caught  greater  than 
750,000  lb  (340.200  kg)  in  the  3-vear 
qualif\'ing  time  span — even  if  it  fished 
just  2  of  those  3  years — the  average  per 
year  would  be  greater  than  250,000  lb 
(113,400  kg) 

(B)  Application/renewal  restriction — 
/ ;  /  Initial  application  for  2002.  A  vessel 
owner  must  applv  for  an  initial  limited 
access  red  crab  permit  before  April  H, 
2003.  No  vessel  owner  may  apply  for  an 
initial  limited  access  red  crab  permit 
after  this  date 

121  Fishing  vears  2003  and  bevond  (/) 
For  fishing  years  bevond  the  initial  vear. 
the  provisions  of  paragraph  (a)(l)(i)(B) 
of  this  section  applv 

(/;)  A  limited-arcess  permit  holder 
may  choose  to  declare  out  of  the  red 
crab  fisher\'  for  the  next  fishing  vear  bv 
submitting  a  binding  declaration  on  a 
form  supplied  bv  the  Regional 
Administrator,  whic h  must  be  received 
by  NMFS  at  least  180  days  before  the 
last  day  of  the  current  fishing  year 
NMFS  will  presume  that  a  vessel 
intends  to  fish  during  the  next  fishing 
vear  unless  such  binding  declaration  is 
received  at  least  180  days  before  the  last 
day  of  the  current  fishing  year  Any 
limited-access  permit  holder  who  has 
submitted  a  binding  declaration  must 
submit  either  a  new  binding  dec  laration 
or  a  renewal  application  for  the  year 
after  which  they  were  declared  out  of 
the  fisher\- 

(C)  Qualification  restrictions.  The 
provisions  of  paragraph  (a)(  1  )(i)(C)  of 
this  section  applv 

(D)  Change  m  ownership.  The 
provisions  of  paragraph  (a)(l)(i)(D)  of 
this  section  apply 

(E)  Replacement  vessels  (J)  To  be 
eligible  for  a  limited  access  permit 


under  this  section,  the  replacement 
vessel's  length,  CRT,  and  NT  may  not 
exceed  by  greater  than  10  percent  the 
length,  GRT.  and  NT  of  the  vessel's 
baseline  specifications.  The  replacement 
vessel  must  al.so  meet  any  other 
applicable  criteria  under  paragraph 
(a)(13)(i)(F)ofthis  section. 

(2]  A  vessel  that  lawfully  replaced  a 
vessel  that  meets  the  qualification 
criteria  set  forth  in  paragraph 
la)(13)(i)(A)  of  this  section  may  qualify 
for  and  fish  under  the  permit  category 
for  which  the  replaced  vessel  qualified 

i.i)  A  vessel  that  replaced  a  vessel  that 
fished  for  and  landed  red  crab  between 
Marc:h  1.  1997,  and  February  29.  2000. 
mav  use  the  replaced  vessel's  history  in 
lieu  of  or  in  addition  to  such  vessel's 
fishing  history  to  meet  the  qualification 
criteria  set  forth  in  paragraph 
(a)(13)(i)(A)  of  this  section,  unless  the 
owner  of  the  replac:ed  vessel  retained 
the  vessels  permit  or  fishing  histon,'.  or 
such  vessel  no  longer  exists  and  was 
replaced  by  another  vessel  according  to 
the  provisions  in  paragraph  (a)(l)(i)(D) 
of  this  sec:tion 

(F)  I  'pgraded  vessel.  A  vessel  may  be 
upgraded,  whether  through  refitting  or 
replacement,  and  be  eligible  to  retain  or 
renew  a  limited  accc^ss  permit,  provided 
that  the  vessel's  length,  GRT.  and  NT  is 
increased  no  more  than  once.  Any 
increase  in  anv  of  the  aforementioned 
specifications  of  vessel  size  may  not 
exceed  10  percent  of  the  vessel's 
baseline  specifications,  as  applicable.  If 
anv  increase  in  any  of  the 
aforementioned  specifications  of  vessel 
size  occurs,  any  increase  in  the  other 
specifications  must  be  performed  at  the 
same  time. 

(G)  Consolidation  restnction.  The 
prcjvisions  of  paragraph  (a)(l)(i)(G)  of 
this  section  apply. 

(H)  Vessel  naselme  specifications.  The 
vessel  baseline  specifications  in  this 
section  are  the  resf>ective  specifications 
(length.  CiRT.  and  NT)  of  the  vessel 
inc1ic:ated  on  the  vessels  initial  limited 
access  permit  as  of  the  date  the  initial 
vessel  applies  for  such  permit. 

(1)  Limited  access  permit  restrictions. 
A  vessel  issued  a  limited  access  red  crab 
permit  may  not  be  issued  a  red  crab 
incidental  catch  permit  during  the  same 
fishing  vear 

(I)  Confirmation  of  permit  history 
ICPH}  Notwithstanding  anv  other 
provisions  of  this  part,  a  person  who 
does  not  current) v  own  a  fishing  vessel, 
but  who  has  owned  a  qualifying  vessel 
that  has  sunk,  been  destroyed,  or 
transferred  to  another  person  and  has 
not  been  replaced,  must  apply  for  and 
receive  a  GPH  that  c:onfirms  the  fishing 
and  permit  history  of  such  vessel  has 
been  retained  lawfully  by  the  applicant. 


To  be  eligible  to  obtain  a  GPH,  the 
applicant  must  show  that  the  qualifv'ing 
vessel  met  the  eligibility  requirements, 
as  applicable,  in  this  part.  Issuance  of  a 
valid  GPH  preserves  the  eligibility  of  the 
applicant  to  apply  for  a  limited  access 
permit  for  a  replacement  vessel  based 
on  the  qualifying  vessel's  fishing  and 
permit  history  at  a  subsequent  time, 
subject  to  the  replacement  provisions 
specified  in  this  section.  If  fishing 
privileges  have  been  assigned  or 
allcxated  previously  under  this  part, 
based  on  the  qualifying  vessel's  fishing 
and  permit  history,  the  GPH  preserves 
such  fishing  privileges.  A  GPH  must  be 
applied  for  in  order  for  the  applicant  to 
preserve  the  fishing  rights  and  limited 
access  eligibility  of  the  qualifying 
vessel.  An  application  for  a  GPH  must 
be  received  by  the  Regional 
Administrator  no  later  than  30  days 
prior  to  the  end  of  the  first  full  fishing 
year  in  which  a  vessel  permit  cannot  be 
issued.  Failure  to  do  so  is  considered 
abandonment  of  the  permit  as  described 
in  paragraph  {a)(l){i)(K)  of  this  section. 
A  GPH  issued  under  this  part  will 
remain  valid  until  the  fishing  and 
permit  history  preserved  by  the  GPH  is 
used  to  qualify  a  replacement  vessel  for 
a  limited  access  permit.  Any  decision 
regarding  the  issuance  of  a  GPH  for  a 
qualifying  vessel  that  has  applied  for  or 
been  issued  previously  a  limited  access 
permit  is  a  final  agency  action  subject  to 
judicial  review  under  5  U.S.G.  704. 
Information  requirements  for  the  GPH 
application  are  the  same  as  those  for  a 
limited  access  permit.  Any  request  for 
information  about  the  vessel  on  the  GPH 
application  form  refers  to  the  qualifying 
vessel  that  has  been  sunk,  destroyed,  or 
transferred.  Vessel  permit  applicants 
who  have  been  issued  a  GPH  and  who 
wish  to  obtain  a  vessel  permit  for  a 
replacement  vessel  based  upon  the 
previous  vessel  history  may  do  so 
pursuant  to  paragraph  (a)(13)(i)(E)  of 
this  section. 

(K)  Abandonment  or  voluntary 
relinquishment  of  permits.  The 
provisions  of  paragraph  (a)(l)(i){K)  of 
this  section  apply. 

(L)  Restriction  on  permit  splitting.  The 
provisions  of  paragraph  (a){l)(i)(L)  of 
this  section  apply- 

(M)  Notification  of  eligibility  for  2002. 
[1]  NMFS  will  attempt  to  notify  all 
owners  of  vessels  for  which  NMFS  has 
credible  evidence  that  they  meet  the 
qualification  criteria  described  in 
paragraph  {a)(13)(i)(A)  of  this  section 
and  that  they  qualify  for  a  limited  access 
red  crab  permit.  Vessel  owners  must 
still  apply  by  April  8.  2003  to  complete 
the  (jualification  requirements. 

(2)  If  the  vessel  owner  has  not  been 
notified  that  the  vessel  is  eligible  to  be 
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issued  a  limited  access  red  crab  permit, 
and  the  vessel  owner  believes  that  there 
is  credible  evidence  that  the  vessel  does 
qualify  under  the  pertinent  criteria,  the 
vessel  owner  may  apply  for  a  limited 
access  red  crab  permit  by  April  8,  2003 
by  submitting  evidence  that  the  vessel 
meets  the  requirements  described  in 
paragraph  (a)(13)(i)(A)  of  this  section. 
(Nj  Appeal  of  denial  of  a  permit.  (1) 
Any  applicant  denied  a  limited  access 
red  crab  permit  may  appeal  to  the 
Regional  Administrator  within  30  days 
of  the  notice  (rf  denial.  Any  such  appeal 
shall  be  in  writing.  The  only  ground  for 
appeal  is  that  the  Regional 
Administrator  erred  in  concluding  that 
the  vessel  did  not  meet  the  criteria  in 
paragraph  {a)(13)(i)(A)  of  this  section. 
The  appeal  must  set  forth  in  writing  the 
basis  for  the  applicant's  belief  that  the 
decision  of  the  Regional  Administrator 
was  made  in  error. 

(2)  The  appeal  may  be  presented,  at 
the  option  of  the  applicant,  at  a  hearing 
before  an  officer  appointed  by  the 
Regional  Administrator.  The  hearing 
officer  shall  make  a  reconunendation  to 
the  Regional  Administrator.  The 
decision  on  the  appeal  by  the  Regional 
Administrator  is  the  final  decision  of 
the  Department  of  Commerce. 

(3)  Status  of  vessels  pending  appeal. 
A  vessel  denied  a  limited  access  red 
crab  permit  may  fish  for  and  land  red 
crab  as  if  a  limited  access  permit  had 
been  issued,  provided  that  the  denial 
has  been  appealed,  the  appeal  is 
pending,  the  vessel  owner  has  presented 
prima  facie  evidence  that  the  decision 
was  made  in  error,  and  the  vessel  has  on 
board  a  letter  from  the  Regional 
Administrator  authorizing  the  vessel  to 
fish.  During  the  appeal,  the  vessel  may 
only  land  up  to  75.000  lb  (34,019  kg)  of 
red  crab  per  trip.  The  Regional 
Administrator  will  issue  such  a  letter  for 
the  pendency  of  any  appeal.  The 
decision  on  the  appeal  is  the  final 
administrative  action  of  the  Department 
of  Gommerce.  The  letter  of  authorization 
must  be  carried  on  board  the  vessel.  If 
the  appeal  is  finally  denied,  the 
Regional  Administrator  shall  send  a 
notice  of  final  denial  to  the  vessel 
owner;  the  authorizing  letter  shall 
become  invalid  5  days  after  receipt  of 
the  notice  of  denial. 

(ii)  fled  crab  incidental  catch  permit. 
A  vessel  of  the  United  States  that  is 
subject  to  these  regulations  and  that  has 
not  been  issued  a  red  crab  limited 
access  permit  is  eligible  for  and  may  be 
issued  a  red  crab  incidental  catch 
permit  to  catch,  possess,  transport,  land, 
sell,  trade,  barter,  up  to  500  lb  (226.8  kg) 
of  red  crab,  or  its  equivalent  as  specified 
at  §648.263(a){2Ki)  and  (ii),  per  fishing 
trip  in  or  fitjm  the  Red  Crab 


Management  Unit.  Such  vessel  is 
subject  to  the  restrictions  in 
§  648.263(b). 

***** 

5.  In  §  648.5,  the  first  sentence  in 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.5    Operator  permits. 

(a)  General.  Any  operator  of  a  vessel 
fishing  for  or  possessing  Atlantic  sea 
scallops  in  excess  of  40  lb  (18.1  kg).  NE 
multispecies,  spiny  dogfish,  monkfish, 
Atlantic  herring,  Atlantic  surf  clam, 
ocean  quahog,  Atlantic  mackerel,  squid, 
butterfish,  scup.  black  sea  bass,  or 
bluefish,  harvested  in  or  from  the  EEZ, 
or  tilefish  harvested  in  or  from  the  EEZ 
portion  of  the  Tilefish  Management 
Unit,  or  Atlantic  deep-sea  red  crab 
harvested  in  or  from  the  EEZ  portion  of 
the  Red  Grab  Management  Unit,  issued 
a  permit,  including  carrier  and 
processing  permits,  for  these  species 
under  this  part,  must  have  been  issued 
under  this  section,  and  carry  on  board, 
a  valid  operator  permit.  *  *  * 
***** 

6.  In  §648.6,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§648.6    Dealer/processor  permits. 

(a)  *  *  * 

(1)  All  dealers  of  NE  multispecies. 
monkfish,  Atlantic  herring,  Atlantic  sea 
scallop,  Atlantic  deep-sea  red  crab, 
spiny  dogfish,  summer  flounder, 
Atlantic  surf  clam,  ocean  quahog, 
Atlantic  mackerel,  squid,  butterfish, 
scup,  bluefish,  tilefish,  and  black  sea 
bass;  Atlantic  siui  clam  and  ocean 
quahog  processors;  and  Atlantic  herring 
processors  or  dealers,  as  described  in 
§  648.2;  must  have  been  issued  under 
this  section,  and  have  in  their 
possession,  a  valid  permit  or  permits  for 
these  species.  A  person  who  meets  the 
requirements  of  both  the  dealer  and 
processor  definitions  of  any  of  the 
aforementioned  species'  fishery 
regulations  may  need  to  obtain  both  a 
dealer  and  a  processor  permit, 
consistent  with  the  requirements  of  that 
particular  species'  fishery  regulations. 
Persons  aboard  vessels  receiving  small- 
mesh  multispecies  and/or  AUantic 
herring  at  sea  for  their  own  use 
exclusively  as  bait  are  deemed  not  to  be 
dealers,  and  are  not  required  to  possess 
a  valid  dealer  permit  imder  this  section, 
for  purposes  of  receiving  such  small - 
mesh  multispecies  and/ or  Atlantic 
herring,  provided  the  vessel  complies 
with  the  provisions  of  §  648.13. 
***** 

7.  In  648.7.  paragraphs  (b)(l)(iii)  and 
(b)(l)(iv)  are  removed  and  paragraph 
(b)(2)  is  added  to  read  as  follows: 


§648.7    Recordlieeping  and  reporting 
requirement*. 

***** 

(b)*  *  * 

(2)  A^  system  reports — (i)  Atlantic 
herring  owners  or  operators.  The  owner 
or  operator  of  a  vessel  described  here 
must  report  catches  (retained  and 
discarded)  of  herring  each  week  to  an 
rVR  system.  The  report  shall  include  at 
least  the  following  information,  and  any 
other  information  required  by  the 
Regional  Administrator:  Vessel 
identification,  reporting  week  in  which 
species  are  caught,  pounds  retained, 
pounds  discarded,  management  area 
fished,  and  pounds  of  herring  caught  in 
each  management  area  for  the  previous 
week.  Weekly  Atlantic  herring  catch 
reports  must  be  submitted  via  the  IVR 
system  by  midnight.  Eastern  Time,  each 
Tuesday  for  the  previous  week.  Reports 
are  required  even  if  herring  caught 
during  the  week  has  not  yet  been 
landed.  This  report  does  not  exempt  the 
owner  or  operator  from  other  applicable 
reporting  requirements  of  §  648.7. 

(A)  The  owner  or  operator  of  any 
vessel  issued  a  permit  for  Atlantic 
herring  subject  to  the  requirements 
specified  by  §  648.4(c)(2)(vi)(G)  that  is  • 
required  by  §  648.205  to  have  a  \^S 
unit  on  board  must  submit  an  Atlantic 
herring  catch  report  via  the  IVR  system 
each  week  (including  weeks  when  no 
herring  is  caught),  unless  exempted 
from  this  requirement  by  the  Regional 
Administrator. 

(B)  An  owner  or  operator  of  any  vessel 
issued  a  permit  for  Atlantic  herring  that 
is  not  required  by  §  648.205  to  have  a 
VMS  unit  on  board  and  that  catches  > 
2,000  lb  (907.2  kg)  of  Atlantic  herring  on 
any  trip  in  a  week  must  submit  an 
Atlantic  herring  catch  report  via  the  IVR 
system  for  that  week  as  required  by  the 
Regional  Administrator. 

(G)  An  owner  or  operator  of  any  vessel 
that  catches  >  2,000  lb  (907.2  kg)  of 
Atlantic  herring,  some  or  all  of  which  is 
caught  in  or  from  the  EEZ,  on  any  trip 
in  a  week,  must  submit  an  Atlantic 
herring  catch  report  via  the  IVR  system 
for  that  week  as  required  by  the 
Regional  Administrator. 

P)  Adantic  herring  IVR  reports  are 
not  required  from  Atlantic  herring 
carrier  vessels. 

(ii)  Tilefish  vessel  owners  or 
operators.  The  owner  or  operator  of  any 
vessel  issued  a  limited  access  permit  for 
tilefish  must  submit  a  tilefish  catch 
report  via  the  IVR  system  within  24 
hours  after  returning  to  port  and 
offloading  as  required  by  the  Regional 
Administrator.  The  report  shall  include 
at  least  the  following  information,  and 
any  other  information  required  by  the 
Regional  Administrator:  Vessel 
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identification,  trip  during  which  species 
are  caught,  and  pounds  landed  IV'R 
reporting  does  not  exempt  the  owner  or 
(jperator  from  other  applicable  reporting 
requirements  of  this  section. 

(in)  Red  crab  vessel  owTiers  and 
operators.  The  owner  or  operator  of  any 
vessel  issued  a  limited  access  permit  for 
red  crab  must  submit  a  red  crab  catch 
report  via  the  IVR  system  within  J4 
hours  after  returning  to  port  and 
offloading  as  required  bv  the  Regional 
Administrator  The  report  shall  inc  hide 
at  least  the  following  information,  and 
anv  other  information  required  bv  the 
Regional  .administrator:  Vessel 
identification.  DA.S  confirmation 
number,  trip  during  which  species  are 
caught,  date  landed,  condition  (whole, 
half  sections  with  gills,  half  sections 
without  gills),  and  pounds  landed.  IVR 
reporting  does  not  exempt  the  owner  or 
operator  from  other  applicable  reporting 
requirements  of  this  section. 
***** 

8   In  *!648.10.  paragraph  (c) 
introductory-  text,  and  paragraphs  (c)(2) 
and  (cH5)  are  revised  to  read  as  follows: 

§648.10    DAS  notification  requirements. 

*  «  •  «  i« 

(c)  Call-m  notification  Owners  of 
vessels  issued  limited  access 
multispecies.  monkfish  or  red  crab 
permits  who  are  participating  in  a  DAS 
program  and  who  are  not  required  to 
provide  notification  using  a  VMS. 
scallop  vessels  qualifying  for  a  DAS 
allocation  under  the  occasional  category 
and  who  have  not  elected  to  fish  under 
the  VMS  notification  requirements  of 
paragraph  (b)  of  this  section,  and  vessels 
fishing  pending  an  appeal  as  specified 
in  §648.4(a)(l)(i)(M)(.3).  (a)(9)(i)(N)(,?) 
and  (a)(13)(i)(N)(J)  are  subject  to  the 
following  requirements: 
***** 

(2)  The  vessel's  confirmation  numbers 
for  the  current  and  immediatelv  prior 
multispecies.  monkfish  or  red  crab 
fishing  trip  must  be  maintained  on 
board  the  vessel  and  provided  to  an 
authorized  officer  upon  request. 
***** 

(5)  .\ny  vessel  that  possesses  or  lands 
per  trip  greater  than  400  lb  (181  kg)  of 
scallops,  and  any  vessel  issued  a  limited 
access  multispecies  permit  subject  to 
the  multispecies  DAS  program  and  call- 
in  requirement  that  possesses  or  lands 
regulated  species,  except  as  provided  in 
§§648.17  and  648.89.  any  vessel  issued 
a  limited  access  monkfish  permit 
subject  to  the  monkfish  DAS  program 
and  call-in  requirement  that  possesses 
or  lands  monkfish  above  the  incidental 
catch  trip  limits  specified  in  §  648.94(c). 
and  anv  vessel  issued  a  limited  access 


red  crab  permit  subject  to  the  red  crab 
DAS  program  and  call-in  requirement 
that  possesses  or  lands  red  crab  above 
the  incidental  catch  trip  limits  specified 
in  §648. 263(b)(1),  shall  be  deemed  in  its 
respective  DAS  program  for  purposes  of 
counting  DAS.  regardless  of  whether  the 
vessels  owner  or  authorized 
representative  provided  adequate 
notification  as  required  by  paragraph  (c) 
of  this  section. 
***** 

9.  In  §  648. 1 1 .  the  first  sentence  of 
paragraph  (a)  and  paragraph  (e)  are 
revised  to  read  as  follows: 

§  648. 1 1     At-sea  sampler/observer 
coverage. 

(a)  The  Regional  Administrator  may 
request  anv  vessel  holding  a  permit  for 
Atlantic  sea  scallops.  NE  multispecies, 
monkfish,  Atlantic  mackerel,  squid, 
butterfish,  scup,  black  sea  bass,  bluefish, 
spinv  dogfish.  Atlantic  herring,  tilefish, 
or  Atlantic  deep-sea  red  crab,  or  a 
moratorium  permit  for  summer 
flounder,  to  carrv  a  NMFS-approved  sea 
sampler/observer.  *  *  * 
***** 

(e)  The  owner  or  operator  of  a  vessel 
issued  a  summer  flounder  moratorium 
permit,  a  scup  moratorium  permit,  a 
black  sea  bass  moratorium  permit,  a 
bluefish  permit,  a  spiny  dogfish  permit, 
an  Atlantic  herring  permit,  an  Atlantic 
deep-sea  red  crab  permit,  or  a  tilefish 
permit,  if  requested  by  the  sea  sampler/ 
observer,  also  must: 

(1)  Notifv'  the  sea  sampler/observer  of 
any  sea  turtles,  marine  mammals, 
summer  flounder,  scup.  black  sea  bass, 
bluefish.  spiny  dogfish.  Atlantic  herring. 
Atlantic  deep-sea  red  crab,  tilefish.  or 
other  specimens  taken  by  the  vessel. 

(2)  Provide  the  sea  sampler/observer 
with  sea  turtles,  marine  mammals, 
summer  flounder,  scup.  black  sea  bass, 
bluefish,  spiny  dogfish,  Atlantic  herring, 
.Mlantic  deep-sea  red  crab,  tilefish,  or 
other  specimens  taken  by  the  vessel. 
***** 

10.  In  §648.12.  the  introductory  text 
to  this  section  is  revised  to  read  as 
follows: 

§648.12    Experimental  fishing. 

The  Regional  Administrator  may 
exempt  any  person  or  vessel  from  the 
requirements  of  subparts  A  (General 
provisions),  B  (Atlantic  mackerel,  squid, 
and  butterfish),  D  (Atlantic  sea  scallop), 
E  (Atlantic  surf  clam  and  ocean  quahog), 
F  (NE  multispecies  and  monkfish),  G 
(summer  flounder).  H  (scup).  I  (black 
sea  bass).  |  (Atlantic  bluefish),  K 
(Atlantic  herring),  L  (spiny  dogfish),  M 
(Atlantic  deep-sea  red  crab),  and  N 
(tilefish)  of  this  part  for  the  conduct  of 


experimental  fishing  beneficial  to  the 
management  of  the  resources  or  fisher\' 
managed  under  that  subpart.  The 
Regional  Administrator  shall  consult 
with  the  Executive  Director  of  the 
MAFMC  regarding  such  exemptions  for 
the  Atlantic  mackerel,  squid,  butterfish, 
summer  flounder,  scup,  black  sea  bass, 
spiny  dogfish,  bluefish,  and  tilefish 
fisheries. 
***** 

11.  In  §648.13,  paragraph  (g)  is  added 
to  read  as  follows: 

§  648. 1 3    Transfers  at  sea. 

***** 

(g)  All  persons  are  prohibited  from 
transferring  at  sea,  either  directly  or 
indirectly,  or  attempting  to  transfer  at 
sea  to  any  vessel,  any  red  crab  or  red 
crab  parts,  taken  in  or  from  the  EEZ 
portion  of  the  Red  Crab  Management 
Unit. 

12.  In  §648.14,  paragraphs  (x)(12)  and 
(dd)  are  added  to  read  as  follows: 

§648.14    Prohibitions. 

***** 

(x)  *  *  * 

(12)  Red  crab.  All  red  crab  retained  or 
possessed  on  a  vessel  issued  any  permit 
under  §  648.4  are  deemed  to  have  been 
harvested  in  or  from  the  Red  Crab 
Management  Unit,  unless  the 
preponderance  of  all  submitted 
evidence  demonstrates  that  such  red 
crab  were  harvested  by  a  vessel  fishing 
exclusively  outside  of  the  Red  Crab 
Management  Unit  or  in  state  waters. 
***** 

(dd)  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawful  for  any  person  to 
do  any  of  the  following: 

(1)  Catch,  possess,  transport,  land, 
sell,  trade,  or  barter,  any  red  crab  or  red 
crab  parts  in  or  from  the  EEZ  portion  of 
the  Red  Crab  Management  Unit,  unless 
in  possession  of  a  valid  limited  access 
red  crab  vessel  permit  or  red  crab 
incidental  catch  permit  issued  by  the 
Regional  Administrator  under  this 
subpart. 

(2)  Land,  or  possess  on  board  a  vessel, 
greater  than  the  possession  or  landing 
limits  specified  in  §648.263. 

(3)  Fail  to  comply  with  the 
recordkeeping  and  reporting 
requirements  of  §  648.7. 

(4)  Transfer  at  sea,  either  directly  or 
indirectly,  or  attempt  to  transfer  at  sea 
to  any  vessel,  any  red  crab  or  red  crab 
parts,  taken  in  or  from  the  EEZ  portion 
of  the  Red  Crab  Management  Unit. 

(5)  Purchase,  possess,  or  receive 
greater  than  500  lb  (226.8  kg)  of  whole 
red  crab,  or  its  equivalent  in  weight  as 
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specified  at  §  648.263(a)(2)(i)  and  (ii). 
caught  in  the  EEZ  portion  of  the  Red 
Crab  Management  Unit  by  a  vessel  that 
has  not  been  issued  a  valid  limited 
access  red  crab  permit  imder  this 
subpart. 

(6)  Purchase,  possess,  or  receive  up  to 
500  lb  {226.8  kg)  of  whole  red  crab,  or 
its  equivalent  in  weight  as  specified  at 

§  648.263(a)(2)(i)  and  (ii).  caught  in  the 
EEZ  portion  of  the  Red  Crab 
Management  Unit  by  a  vessel  that  has 
not  been  issued  a  valid  limited  access 
red  crab  permit  or  red  crab  incidental 
catch  permit  under  this  subpart. 

(7)  Fish  for,  catch,  possess,  transport, 
land,  sell,  trade,  or  barter,  greater  than 
500  lb  (226.8  kg)  of  whole  red  crab,  or 
its  equivalent  in  weight  as  specified  at 
§  648.263(a)(2){i)  and  (ii),  per  fishing 
trip,  in  or  from  the  Red  Crab 
Management  Unit,  imless  in  possession 
of  a  valid  limited  access  red  crab  vessel 
permit  issued  by  the  Regional 
Administrator  imder  this  subpart  and 
fishing  under  a  red  crab  DAS. 

(8)  Fail  to  comply  with  the  provisions 
of  the  DAS  notification  program 
specified  in  §§  648.262(b)(5)  and  648.10. 
if  the  vessel  has  been  issued  a  valid 
limited  access  red  crab  permit. 

(9)  Fish  for,  catch,  possess,  transport, 
land,  sell,  trade,  or  barter,  in  the  Red 
Crab  Malnagement  Unit  under  a  red  crab 
DAS  if  the  vessel  has  declared  out  of  the 
fishery  prior  to  the  start  of  the  fishing 
year. 

(10)  Fish  for,  catch,  possess,  transport, 
land,  sell,  trade,  or  barter,  red  crab  in 
excess  of  landing  limits  specified  in 
§648.263. 

(11)  Possess,  deploy,  fish  with,  haul, 
harvest  red  crab  fi-om,  or  carry  on  board 
a  vessel  in  excess  of  the  trap/pot  and/ 
or  string  limit  specified  at 

§  648.264(a)(2}  when  fishing  under  a  red 

crab  DAS. 

(12)  Retain,  possess,  or  land  female 
red  crabs  in  excess  of  one  standard  U.S. 
fish  tote  if  the  vessel  has  been  issued  a 
valid  limited  access  red  crab  permit  and 
is  fishing  under  a  red  crab  DAS. 

(13)  Retain,  possess,  or  land  red  crab 
claws  and  legs  separate  from  crab  bodies 
in  excess  of  one  standard  U.S.  fish  tote 
if  the  vessel  has  been  issued  a  valid 
limited  access  red  crab  permit  and  is 
fishing  under  a  red  crab  DAS. 

(14)  Retain,  possess,  or  land  any  red 
crab  claws  and  legs  separate  ft-om  crab 
bodies  if  the  vessel  has  not  been  issued 
a  valid  limited  access  red  crab  permit  or 
has  been  issued  a  valid  limited  access 
red  crab  permit  and  is  not  fishing  imder 
a  red  crab  DAS. 

(15)  Retain,  possess,  or  land  in  excess 
of  two  claws  and  eight  legs  per  crab  if 
the  vessel  has  been  issued  a  valid  red 
crab  incidental  catch  permit  or  has  been 


issued  a  valid  limited  access  red  crab 
permit  and  is  not  fishing  under  a  red 
crab  DAS. 

(16)  Fully  process  red  crabs  at  sea. 
i.e.,  any  activity  that  removes  meat  from 
any  part  of  a  red  crab,  unless  a 
preponderance  of  the  evidence  shows 
that  the  vessel  fished  exclusively  in 
state  waters  and  has  not  been  issued  a 
valid  federal  permit. 

(17)  Fail  to  comply  with  any  gear 
marking  requirement  specified  at 
§648, 264(a)(5). 

(18)  Possess,  fish,  or  deploy  parlor 
traps/pots  if  the  vessel  has  been  issued 
a  valid  limited  access  red  crab  permit 
and  is  fishing  under  a  red  crab  DAS. 

(19)  Possess,  fish,  or  deploy  red  crab 
traps/pots  larger  than  the  maximum  size 
specified  at  §  648.263(a)(4),  if  the  vessel 
has  been  issued  a  valid  limited  access 
red  crab  permit  and  is  fishing  under  a 
red  crab  DAS. 

13.  Subpart  M  is  added  to  read  as 
follows:  t 

Subpart  M*— Management  Measures  for 
the  Atlantic  Deep-Sea  Red  Crab 
Fishery 

Sec. 

648.260  Annual  specifications. 

648.261  Framework  adjustment  process. 

648.262  Effort-contro)  program  for  red  crab 
limited  access  vessels. 

648.263  Red  crab  possession  and  landing 
restrictions. 

648.264  Gear  requirements/restrictions. 

Subpart  M— Management  Measures  for 
the  Atlantic  Deep-Sea  Red  Crab 
Fishery 

§648.260    Annual  specifications. 

(a)  Process  for  setting  annual 
specifications.  The  Council's  Red  Crab 
Plan  Development  Team  (PDT)  will 
meet  at  least  annually  to  review  the 
status  of  the  stock  and  the  fishery.  Based 
on  this  review,  the  PDT  will  report  to 
the  Council's  Red  Crab  Committee,  no 
later  than  October  1 ,  any  necessary 
adjustments  to  the  management 
measures  and  recommendations  for  the 
specifications.  Specifications  include 
the  specification  of  OY,  the  setting  of 
any  target  TACs,  allocation  of  DAS,  and/ 
or  adjustments  to  trip/possession  limits. 
The  PDT  will  specifically  recommend 
target  TACs  for  the  following  year  and 
an  estimated  target  TAG  for  the  year 
after. 

(1)  Target  total  allowable  catch.  The 
target  TAG  for  each  fishing  year  will  be 
5,928  million  lb  (2,688.9  mt),  unless 
modified  pursuant  to  this  paragraph. 

(2)  Adjustments  to  DAS  athcation 
based  on  target  TAC.  For  purposes  of 
determining  the  appropriate  DAS 
allocation,  any  overage  of  the  target  TAC 


that  occurs  in  a  given  fishing  year  will 
be  subtracted  from  the  target  TAG  in  the 
following  fishing  year  and,  conversely, 
any  underage  of  the  target  TAC  that 
occurs  in  a  given  fishing  year  will  be 
added  to  the  target  TAC  in  the  following 
fishing  year. 

(3)  In-season  adjustments.  The 
specifications  established  pursuant  to 
this  section  may  be  adjusted  by  NMFS. 
after  consulting  with  the  Council, 
during  the  fishing  year  by  publishing 
notification  in  the  Federal  Register 
stating  the  reasons  for  such  action  and 
providing  an  opportunity  for  prior 
public  comment.  Any  adjustments  must 
be  consistent  with  the  Atlantic  Deep-Sea 
Red  Grab  FMP  objectives  and  other  FMP 
provisions. 

fb)  Development  of  annual 
specifications.  In  developing  the 
management  measures  and 
recommendations  for  the  annual 
specifications,  the  PDT  will  review  the 
following  data,  if  available:  Commercial 
catch  data:  current  estimates  of  fishing 
mortality  and  catch-per-unit-effort 
(GPUE):  stock  status;  recent  estimates  of 
recruitment:  virtual  population  analysis 
results  and  other  estimates  of  stock  size; 
sea  sampling,  port  sampling,  and  sur\  ey 
data  or,  if  sea  sampling  data  are 
unavailable,  length  frequency 
information  from  port  sampling  and/or 
surveys;  impact  of  other  fisheries  on  the 
mortaJitx'  of  red  crabs;  and  any  other 
relevant  information. 

(1)  Based  on  recommendations  from 
the  Council's  Red  Crab  PDT  after  its 
review  of  the  available  information  on 
the  status  of  the  stock  and  the  fishery, 
the  Red  Crab  Committee  may 
recommend  to  the  Council  changes  to 
the  appropriate  specifications,  as  well  as 
any  measures  necessarv'  to  assure  that 
the  specifications  will  not  be  exceeded. 

(2)  The  Coimcil  shall  review  these 
recommendations  and  any  public 
comment  received  and  shall  submit  its 
recommendation  to  the  Regional 
Administrator  after  at  least  one  Council 
meeting.  If  the  Council  submits  a 
recommendation  to  the  Regional 
Administrator  after  one  Council  meeting 
and  the  Regional  Administrator  concurs 
with  the  recommendation,  the  Regional 
Administrator  shall  publish  the 
Council's  recommendation  in  the 
Federal  Register  as  a  proposed  rule 
unless  there  is  adequate  justification  to 
waive  prior  notice  and  comment    The 
Council  may  instead  choose  to  follow 
the  framework  adjustment  process 
specified  at  §648.261  and  request  that 
the  Regional  Administrator  publish  the 
recommendation  as  a  proposed  or  final 
rule.  If  the  Regional  Administrator 
concurs  that  the  Council's 
recommendation  meets  the  Red  Crab 
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FMP  objectives  and  is  consistent  with 
other  applicable  law.  and  determines 
that  the  recommended  management 
measures  should  be  published  as  a  final 
rule,  the  action  will  be  published  as  a 
final  mle  in  the  Federal  Register.  If  the 
Regional  Administrator  concurs  that  the 
recommendation  meets  the  FMP 
objectives  and  is  consistent  with  other 
applicable  law.  and  determines  that  a 
proposed  rule  is  warranted,  and.  as  a 
result,  the  effective  date  of  a  final  rule 
falls  after  the  start  of  the  fishing  year  on 
March  1.  fishing  may  continue  under 
the  specifications  for  the  previous  year. 
However.  DAS  used  by  a  vessel  on  or 
after  March  1  will  be  counted  against 
anv  DAS  allocation  the  vessel  ultimately 
receives  for  that  year 

§648.261     Framework  adjustment  process. 

(a)  To  implement  a  framework 
adjustment  for  the  Red  Crab  FMP.  the 
Council  shall  develop  and  analyze 
proposed  actions  over  the  span  of  at 
least  two  Council  meetings  and  provide 
advance  public  notice  of  the  availability 
of  both  the  proposals  and  the  analyses. 
Opportunitv  to  provide  written  and  oral 
comments  shall  be  provided  throughout 
the  process  before  the  Council  submits 
its  recommendations  to  the  Regional 
Administrator 

(1)  In  response  to  an  annual  review  of 
the  status  of  the  fisher\-  or  the  resource 
by  the  Red  Crab  PDT.  or  at  any  other 
time,  the  Council  may  recommend 
adjustments  to  any  of  the  measures 
proposed  by  the  Red  Crab  FMP  The  Red 
Crab  Oversight  Committee  may  rtjquest 
that  the  Council  initiate  a  framework 
adjustment  Framework  adjustments 
shall  require  one  initial  meeting  (the 
agenda  must  include  notification  of  the 
impending  proposal  for  a  framework 
adjustment)  and  one  final  Council 
meeting.  After  a  management  action  has 
been  initiated,  the  Council  shall  develop 
and  analyze  appropriate  management 
actions  within  the  scope  identified 
below.  The  Council  may  refer  the 
proposed  adjustments  to  the  Red  Crab 
Committee  for  further  deliberation  and 
review  Upon  receiving  the 
recommendations  of  the  Oversight 
Committee,  the  Council  shall  publish 
notice  of  its  intent  to  tiike  action  and 
provide  the  public  with  any  relevant 
analyses  and  opportunity  to  comment 
on  any  possible  actions.  After  receiving 
public  comment,  the  Council  must  take 
action  (to  approve,  modify,  disapprove, 
or  table)  on  the  recommendation  at  the 
Council  meeting  following  the  meeting 
at  which  it  first  received  the 
recommendations  Documentation  and 
analyses  for  the  framework  adjustment 
shall  be  available  at  least  2  weeks  before 
the  final  meeting. 


(2)  After  developing  management 
actions  and  receiving  public  testimony, 
the  Council  may  make  a 
recommendation  to  the  Regional 
Administrator.  The  Council's 
recommendation  shall  include 
supporting  rationale,  an  analysis  of 
impacts  required  under  paragraph  (a){l} 
of  this  section  and  a  recommendation  to 
the  Regional  Administrator  on  whether 
to  issue  the  management  measures  as  a 
final  rule.  If  the  Council  recommends 
that  the  management  measures  should 
be  issued  directly  as  a  final  rule,  the 
Council  shall  consider  at  least  the 
following  factors  and  provide  support 
and  analvsis  for  each  factor  considered: 

(i)  Whether  the  availability  of  data  on 
which  the  recommended  management 
measures  are  based  allows  for  adequate 
time  to  publish  a  proposed  rule,  and 
whether  regulations  have  to  be  in  place 
for  an  entire  harvest/fishing  season: 

(ii)  Whether  there  has  been  adequate 
notice  and  opportunity  for  participation 
bv  the  public  and  members  of  the 
affected  industry  in  the  development  of 
the  Council's  recommended 
management  measures; 

(iii)  Whether  there  is  an  immediate 
need  to  protec^t  the  resource  or  to 
impose  management  measures  to 
resolve  gear  conflicts: 

(iv)  VVnether  there  will  be  a 
continuing  evaluation  of  management 
measures  adopted  following  their 
implementation  as  a  final  rule. 

(3)  If  the  Regional  Administrator 
concurs  with  the  Council's 
recommended  management  measures, 
they  shall  be  published  in  the  Federal 
Register.  If  the  Council's 
recommendation  is  first  published  as  a 
proposed  rule  and  the  Regional 
Administrator  concurs  with  the 
Council's  recommendation  after 
receiving  additional  public  comment, 
the  measures  shall  then  be  published  as 
a  final  rule  in  the  Federal  Register. 

(4)  If  the  Regional  Administrator 
approves  the  Council's 
recommendations,  the  Secretary  may, 
for  good  cause  found  under  the  standard 
of  the  Administrative  Procedure  Act, 
waive  the  requirement  for  a  proposed 
rule  and  opportunity  for  public 
comment  in  the  Federal  Register.  The 
Secretary,  in  so  doing,  shall  publish 
only  the  final  rule.  Submission  of 
recommendations  does  not  preclude  the 
Secretary  from  deciding  to  provide 
additional  opportunity  for  prior  notice 
and  comment  in  the  Federal  Register. 

[5]  The  Regional  Administrator  may 
approve,  disapprove,  or  partially 
disapprove  the  Council's 
recommendation.  If  the  Regional 
Administrator  does  not  approve  the 
Council's  specific  reconunendation.  the 


Regional  Administrator  must  notify  the 
Council  in  writing  of  the  reasons  for  the 
action  prior  to  the  first  Council  meeting 
following  publication  of  such  decision, 
(b)  [Reserved] 

§  648.262    Effort-control  program  for  red 
crab  limited  access  vessels. 

(a)  General.  A  vessel  issued  a  limited 
access  red  crab  permit  may  not  fish  for. 
catch,  possess,  transport,  land,  sell, 
trade,  or  barter,  greater  than  500  lb 
(226.8  kg)  of  red  crab,  or  its  equivalent 
in  weight  as  specified  at 

§  648.263(a)(2)(i)  and  (ii).  per  fishing 
trip  in  or  from  the  Red  Crab 
Management  Unit,  except  during  a  DAS 
as  allocated  under  and  in  accordance 
with  the  applicable  DAS  program 
described  in  this  section,  unless 
otherwise  provided  in  this  part. 

(1)  End-of-year  carry-over.  With  the 
exception  of  vessels  that  held  a 
Confirmation  of  Permit  History  as 
described  in  §  648.4(a)(13)(i)(I)  for  the 
entire  fishing  year  preceding  the  carry- 
over year,  limited  access  vessels  that 
have  unused  DAS  on  the  last  day  of 
February  of  any  year  may  carry  over  a 
maximum  of  10  unused  DAS.  or  10 
percent  of  the  total  allocated  DAS, 
whichever  is  less,  into  the  next  fishing 
year.  Any  DAS  that  have  been  forfeited 
due  to  an  enforcement  proceeding  will 
be  deducted  from  all  otber  unused  DAS 
in  determining  how  many  DAS  may  be 
carried  over. 

(2)  [Reserved] 

(b)  DAS  program — (1)  For  fishing  year 
2002.  For  the  fishing  year  beginning 
March  1,  2002,  each  limited  access 
permit  holder's  allocation  of  DAS  shall 
be  based  on  a  baseline  of  130  DAS  per 
vessel  and.  if  necessary,  adjusted  as 
specified  in  this  paragraph  (b).  Based 
upon  the  best  available  information,  the 
Regional  Administrator  shall  estimate 
the  landings  from  May  15,  2002.  which 
is  the  first  day  following  the  expiration 
of  the  red  crab  Secretarial  interim  rule, 
up  to  the  implementation  date  of  the  red 
crab  limited  access  program.  These 
estimated  total  landings  shall  be 
deducted  from  the  target  TAC  and  the 
percentage  of  the  TAC  that  remains 
available  shall  be  used  to  reduce  the 
initial  baseline  of  DAS  (i.e.,  a  percentage 
of  130  DAS  to  an  equivalent 
percentage).  For  example,  if  estimated 
landings  equal  20  percent  of  the  target 
TAC.  thereby  leaving  80  percent  of  the 
target  TAC.  the  DAS  allocation  shall  be 
reduced  by  20  percent  to  104  DAS.  Each 
vessel  shall  be  allocated  the  adjusted 
DAS  for  the  remainder  of  the  fishing 
year.  The  Regional  Administrator  shall 
notify  permit  holders  by  letter  of  the 
newly  calculated  DAS  allocation. 
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(2)  For  fishing  years  2003  and 
thereafter.  Each  limited  access  permit 
holder  shall  be  allocated  156  DAS 
unless  one  or  more  vessels  declares  out 
of  the  fishery  consistent  with 

§  648.4(a)(13)(B)(2)  or  the  TAC  is   . 
adjusted  consistent  with  §  648.260(c). 

(3)  Accrual  of  DAS.  Any  portion  of  a 
day  in  which  a  vessel  is  out  of  port,  after 
having  declared  into  the  DAS  fishery, 
shall  count  as  a  full  DAS.  For  example, 
if  a  vessel  calls  into  the  fishery  at  1 1 
p.m.  on  Thursday  and  calls  out  of  the 
fishery  at  10  p.m.  on  Friday,  the  next 
day,  that  vessel  shall  be  assessed  2  full 
DAS  (48  hours)  for  the  fishing  trip,  even 
though  the  trip  lasted  only  23  hours. 

(4)  Good  Samaritan  credit.  Same  as 
§  648.53(f). 

(5)  Declaring  red  crab  D^S.  A  vessel's 
owner  or  authorized  representative  shall 
notify  the  Regional  Administrator  of  a 
vessel's  participation  in  the  red  crab 
DAS  program  using  the  notification 
requirements  specified  in  §  648.10. 

(6)  Adjustments  in  annual  red  crab 
DAS  allocations.  Adjustments  to  the 
annual  red  crab  DAS  allocation,  if 
required  to  meet  fishing  mortality  goals, 
may  be  implemented  pursuant  to 

§  648.260(c). 

§  648.263    Red  crab  possession  and 
landing  restrictions. 

(a)  Vessels  issued  limited  access  red 
crab  permits — (1)  Possession  and 
landing  restrictions,  (i)  A  vessel  or 
operator  of  a  vessel  that  has  been  issued 
a  valid  limited  access  red  crab  permit 
under  this  subpart  may  fish  for.  catch', 
possess,  transport,  land,  sell,  trade,  or 
barter,  up  to  75,000  lb  (34,019.4  kg)  per 
trip,  unless  adjusted  consistent  with 
paragraph  (a)(l)(ii)  of  this  section,  of 
whole  red  crab,  or  its  equivalent  in 
weight  as  specified  at  paragraphs 
(a)(2)(i)  and  (ii)  of  this  section,  when 
fishing  under  a  red  crab  DAS. 

(ii)  A  vessel  owner  or  operator  who 
shows  credible  proof  of  landings  on  at 
least  one  trip  higher  than  75,000  lb 
(34.019.4  kg)  during  the  limited  access 
qualification  period  shall  qualify  for  a 
larger  trip  limit,  rounded  to  the  nearest 
5,000  lb  (2.268  kg)  of  the  higher  trip 
landed.  Such  proof  must  be  in  writing 
and  received  by  NMFS  within  30  days 
after  receipt  of  a  vessel  owner's 
application  for  an  initial  limited  access 
red  crab  vessel  permit.  A  vessel  owner 
shall  fish  consistent  with  the  provisions 
and  trip  limit  specified  at  paragraph 
(a)(l)(i)  of  this  section  until  credible 


proof  of  a  trip  higher  than  75,000  lb 
(34,019.4  kg)  is  approved  by  NMFS. 

(2)  Conversion  to  whole  crab  weight. 
(i)  For  red  crab  that  is  landed  in  half 
sections,  with  all  gills  and  other  detritus 
still  intact,  the  recovery  rate  is  64 
percent  of  a  whole  red  crab,  which  is 
equal  to  the  weight  of  red  crab  half 
sections  multiplied  by  1.56. 

(ii)  For  red  crab  that  is  landed  in  half 
sections,  with  all  gills  and  other  detritus 
removed,  the  recovery  rate  is  58  percent 
of  a  whole  red  crab,  which  is  equal  to 
the  weight  of  red  crab  half  sections 
multiplied  by  1.72. 

(3)  Female  red  crab  restriction.  A 
vessel  may  not  fish  for.  catch,  possess. 
transport,  land,  sell,  trade,  or  barter, 
female  red  crabs  in  excess  of  one 
standard  U.S.  fish  tote  of  incidentally 
caught  female  red  crabs  per  trip  when 
fishing  under  a  red  crab  DAS. 

(4)  Full-processing  prohibition.  No 
person  may  fully  process  at  sea.  possess, 
or  land,  fully-processed  red  crab. 

(5)  Mutilation  restriction.  A  vessel 
may  not  retain,  possess,  or  land  red  crab 
claws  and  legs  separate  from  crab  bodies 
in  excess  of  one  standard  U.S.  fish  tote 
per  trip  when  fishing  under  a  red  crab 
DAS. 

(b)  Vessels  issued  red  crab  incidental 
catch  permits.  (1)  Possession  and 
landing  restrictions.  A  vessel  or  operator 
of  a  vessel  that  has  been  issued  a  red 
crab  incidental  catch  permit  may  catch, 
possess,  transport,  land,  sell,  trade,  or 
barter,  up  to  500  lb  (226.8  kg)  of  red 
crab,  or  its  equivalent  in  weight  as 
specified  at  paragraphs  (a)(l)(i)  and  (ii) 
of  this  section,  per  fishing  trip  in  or 
from  the  Red  Crab  Management  Unit. 

(2)  Full-processing  prohibition.  No 
person  may  fully  process  at  sea.  possess, 
or  land,  fully-processed  red  crab. 

(3)  Mutilation  restriction.  A  vessel 
may  not  retain,  possess,  or  land  red  crab 
claws  and  legs  separate  from  crab 
bodies. 

§  648.264    Gear  requirements/restrictions. 

(a)  Limited  access  red  crab  permitted 
vessels.  (1)  No  vessel  may  haul  or 
harvest  red  crab  from  any  fishing  gear 
other  than  red  crab  traps/pots,  marked 
as  specified  by  paragraph  (a)(5)  of  this 
section,  when  on  a  red  crab  DAS. 

(2)  A  vessel  owner  or  operator  of  a 
vessel  that  holds  a  valid  limited  access 
red  crab  permit  may  fish  with,  deploy, 
possess,  haul,  harvest  red  crab  from,  or 
carrv  on  board  a  vessel,  up  to  a  total  of 
600  traps/pots  when  fishing  for, 


catching,  or  landing  red  crab.  A  vessel 
owner  is  required  to  declare,  on  the 
annual  permit  application,  the 
maximum  number  of  traps/pots  used 
per  string  and  the  maximum  number  of 
strings  employed,  such  that  the  product 
of  the  maximum  number  of  traps/pots 
per  string  and  the  maximum  number  of 
strings  declared  is  no  more  than  600 
traps/pots.  The  vessel  is  restricted  to  the 
product  of  the  maximum  number  of 
traps/pots  per  string  multiplied  by  the 
maximum  number  of  strings  declared  on 
the  annual  vessel  permit  application. 

(3)  Parlor  traps/pots.  No  person  may 
haul  or  remove  lobster,  red  crab  or  fish 
from  parlor  traps/pots  when  fishing 
under  a  red  crab  DAS. 

(4)  Maximum  trap/pot  size.  The 
maximum  allowable  red  crab  trap/ pot 
size  of  red  crab  traps/pots  used  or 
deploved  on  a  red  crab  D.\S  is  18  cubic 
feet  (0.31  cubic  meters)  in  volume.  Red 
crab  traps/pots  may  be  rectangular, 
trapezoidal  or  conical  only,  unless  other 
red  crab  trap/pot  designs  whose  volume 
does  not  exceed  18  cubic  feet  (0.51 
cubic  meters)  are  authorized  by  the 
Regional  Administrator. 

(5)  Gear  markings.  The  following  is 
required  on  all  buoys  used  at  the  end  of 
each  red  crab  trawl: 

(i)  The  letters  "RC"  in  letters  at  least 
3  inches  (7.62  cm)  in  height  must  be 
painted  on  top  of  each  buoy. 

(ii)  The  vessel's  permit  number  in 
numerals  at  least  3  inches  (7.62  cm)  in 
height  must  be  painted  on  the  side  of 
each  buov  to  clearly  identify  the  vessel. 

(iii)  The  number  of  ear  h  trap  trawl 
relative  to  the  total  number  of  trawls 
used  by  the  vessel  (i.e..  "3  of  6")  must 
be  painted  in  numerals  at  least  3  inches 
(7.62  cm)  in  height  on  the  side  of  each 
buoy. 

(iv)  High  flyers  and  radar  reflectors 
are  required  on  each  trap  trawl. 

(6)  Additional  gear  requirements,  (i) 
In  addition  to  complying  with  the  gear 
regulations  found  at  §  229.32.  vessels 
must  include  a  weak  link  at  the  buov 
that  breaks  awav  knotless  at  3.780  lb 
(1,714.6  kg). 

(ii)  Red  crab  traps/pots,  fished  in  200 
fathoms  (365.8  m)  or  less  by  a  vessel 
issued  a  limited  access  lobster  permit 
under  §  697.4(a),  must  comply  with  the 
trap  tagging  requirements  specified  at 
§697.19. 

(b)  [Reserved] 
!FR  Do(  .  02-25459  Filed  10-9-02.  8:45  am] 
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RULES  GOING  INTO 
EFFECT  OCTOBER  10, 
2002 

COMMERCE  DEPARTMENT 
National  OcMnic  and- 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Coastal  pelagic  fisheries; 
seabirds  in  Hawaii 
pelagic  longline  fishery; 
incidental  catch 
reduction  nrieasures; 
published  9-10-02 
Westem  Pacific  pelagic; 
published  10-3-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
change — 
Fort  Dodge  Animal 
Health;  published  10-10- 
02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Airbus;  published  9-5-02 
Boeing;  published  9-5-02 
Bombardier-Rotax  GmbH; 

published  9-25-02 
Bombardier  published  9-25- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  \n— 
California;  comments  due  by 
10-15-02;  published  8-15- 
02  [FR  02-20687] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HmWi 
Inspection  Servica 

Exportation  and  importation  of 
animals  and  animal 
products: 


Horse  quarantine  facilities, 
permanent,  privately 
owned;  standards; 
comments  due  by  10-15- 
02;  published  9-30-02  [FR 
02-24752] 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
General  administrative 
regulations,  group  risk 
plan  of  insurance 
regulations  for  2003  and 
succeeding  crop  years, 
and  common  crop 
insurance  regulations; 
comments  due  by  10-18- 
02;  published  9-18-02  [FR 
02-23667] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  Natk>nal  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 
Wildlife;  2003-2004 

subsistence  taking; 

comments  due  by  10-18- 

02;  published  8-5-02  [FR 

02-19621] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
*  management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

North  Pacific  Groundfish 
Obsen/er  Program; 
comments  due  by  10- 
16-02;  published  9-16- 
02  [FR  02-22834] 

Northeastem  United  States 

fishenes — 

Mid-Atlantic  Fishery 
Management  CourKil; 
meetings;  comments 
due  by  10-15-02; 
published  9-9-02  [FR 
02-22836] 
West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  10- 
15-02;  published  9-13- 
02  [FR  02-23383] 

Pacific  Coast  groundfish; 
exempted  fishing 
permits;  comments  due 
by  10-15-02;  published 
9-27-02  [FR  02-24514] 

West  Coast  salmon; 
comments  due  by  10- 
15-02;  published  9-27- 
02  [FR  02-24372] 
Meetings: 


New  England  Fishery 
Management  Council; 
comments  due  by  10-15- 
02;  published  9-4-02  [FR 
02-22522] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Customer  funds;  deposit  In 
foreign  depositories  and  In 
currencies  other  than  U.S. 
dollars;  comments  due  by 
10-15-02;  published  8-13- 
02  [FR  02-20471] 

ENERGY  DEPARTMENT 

Human  Reliability  Program; 
hearings;  comments  due  by 
10-15-02;  published  7-17-02 
[FR  02-17803] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 

Act): 

Undue  discrimination; 
remedying  through  open 
access  transmission 
service  and  standard 
electncity  mart<et  design: 
comments  due  by  10-15- 
02;  published  8-29-02  [FR 
02-21479] 
Practice  and  procedure: 

Critical  energy  Infrastructure 
information;  public 
availability  restriction; 
comments  due  by  10-15- 
02;  published  9-13-02  [FR 
02-23302] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Massachusetts; 
perchloroethytene  dry 
cleaning  facilities; 
comments  due  by  10-16- 
02;  published  9-16-02  [FR 
02-23257] 
Air  pollution  control: 

Federal  and  State  operating 
permits  programs; 
sufficiency  monitoring 
requirements;  scope 
clarification;  comments 
due  by  10-17-02; 
published  9-17-02  [FR  02- 
23588] 
Air  pollution  control;  new 

motor  vehicles  and  engines: 

Light-duty  vehicles  and 
trucks,  heavy-duty 
vehicles  and  engines, 
nonroad  engines,  and 
motorcycles;  motor  vehicle 
and  engine  compliance 
program  fees;  comments 
due  by  10-19-02; 
published  8-7-02  [FR  02- 
19563] 
Air  pollution,  hazardous; 

national  emission  standards: 


Surface  coating  of 
miscellaneous  metal  parts 
and  products;  comments 
due  by  10-15-02; 
published  8-13-02  [FR  02- 
14759] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes,  designation  ot 
areas; 

Maine;  comments  due  by 
10-17-02;  published  9-17- 
02  [FR  02-23589] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States; 

Califomia;  comments  due  by 
10-15-02.  published  9-13- 
02  [FR  02-23253] 
Delaware;  comments  due  by 
10-15-02;  published  9-12- 
02  [FR  02-23259] 
Utah,  comments  due  by  10- 
15-02,  published  9-12-02 
[FR  02-23084] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities 
Imidaclopnd,  etc    comments 
due  by  10-16-^2 
published  9-17-02  [FR  02- 
23595] 
Supertund  program; 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update;  comments  due 
by  10-15-02;  published 
9-12-02  [FR  02-22981] 
National  pnonties  list 
update;  comments  due 
by  10-15-02;  published 
9-12-02  [FR  02-22982] 
Toxic  substances 
Polychlonnated  biphenyls 
(PCBs)— 

Manufactunng  (including 
import),  processing,  and 
distnbution  in 
commerce;  exemptions, 
comments  due  by  10- 
17-02;  published  9-17- 
02  [FR  02-23718] 

FEDERAL  RESERVE 
SYSTEM 

Membership  of  State  banking 
institutions  (Regulation  H) 
Reporting  and  disclosure 

requirements;  comments 

due  by  10-15-02. 

published  9-13-02  [FR  02- 

23364] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Equal  Access  to  Justice  Act; 
implementation;  comments 
due  by  10-15-02;  published 
8-13-02  [FR  02-20307] 
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INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

AiasKa  National  interest  Lancts 
Consen/ation  Act    Title  Viil 
mpiementaticn    subsistence 
cnor^tv 

vVtidlife    2003-2004 
suDsistence  laMfiq 
;omments  3ue  Dy   lO-iB- 
32    puDiished  8-5  02  ;FR 
02 -'962 1' 
Endangered  and  tnreatened 
species 
Cnticai  nacitat 
designations — 
f'lan!  species  'ron^ 
Nortnvvestern  HdAaiia'' 
islands    hi    ;omrnen!s 
due  by   '0  '5-02 
published  9- '2-02    FP 
02-23250' 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Surface  coai  mining  and 
reclamation  operations 
Bonding  and  other  financial 
assurance  mechanisms 
tor  treatment  ot  long-term 
pollutionai  discharges  and 
acid,  toxic  mine  drainage 
related  issues    comments 
due  by  10-15-02 
published  '16-02  ;fr  02- 
17892; 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Executive  Ottice  'or 
Immigration  Review- 
Aliens  with  criminal 
convictions  before  April  i 
1997    relief  from 
deportation  or  removal 
comments  due  bv   10-15- 
02    published  8-13-02  ,FR 
02-20403; 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities   domestic  licensing 
Combustible  gas  control  in 
containment    comments 
due  by   10-16-02 
published  8-2-02  ;FR  02 
19419; 
PERSONNEL  MANAGEMENT 
OFFICE 
Awards 


Senior  career  employees 
and  Senior  Executive 
Service  career  members 
Presidential  Rank  Awards 
■Kj  other  awards 
comments  due  by   10-16 
02    published  8  1  3  02  [FR 
02  20435; 
SECURITIES  AND 
EXCHANGE  COMMISSION 
nvestment  companies 
Certification  ot  management 
investment  company 
shareholder  reports  and 
designation  of  certified 
shareholder  reports  as 
Exchange  Act  periodic 
reporting  forms    comments 
due  by   10-16-02 
published  9-9-02  ;fR  02 
22658; 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution 

Salvage  and  marine 
tsrefighting  reguirements 
lahK  vessels  carn/mg  oil 
response  plans- 
Extension  ot  comment 
period    meeting 
comments  due  by   10- 
18  02    published  8-7-02 
FR  02-19910; 
TRANSPORTATION 
DEPARTMENT 
Standard  time  /one 
boundaries 

North  DdKota    comments 
due  by    10-1  7  02 
published  9-17  02  ;FR  02- 
23707; 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Airbus    comments  due  by 
10-15-02    published  9-13- 
02  ;FR  02-23292] 
Boeing    comments  due  by 
10  15-02    published  8-16- 
02  [FR  02  20513] 
Bombardier-Rotax  GmbH 
comments  due  by   10-15- 
02    published  8-16-02  [FR 
02-20266] 
Dormer    comments  due  by 
10  15-02    published  9-13- 
02  ;FR  02-23291] 


Eurocopter  France 
comments  due  by  10-15- 
02    published  8-14-02  [FR 
02-20518] 
McDonnell  Douglas 
comments  due  by  10-15- 
02    published  8-16-02  [FR 
02-20514] 
Raytheon    comments  due  by 
10-15-02    published  8-9- 
02  [FR  02-20135] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Hazardous  materials 
Hazardous  materials 
transportation — 
Motor  earners  transporting 
hazardous  materials 
security  requirements, 
comments  due  by  10- 
15-02    published  7-16- 
02  [FR  02-17899] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials 
Hazardous  matenals 
transportation — 
Motor  carriers  transporting 
hazardous  materials, 
security  requirements, 
comments  due  by  10- 
15-02,  published  7-16- 
02  [FR  02-17899] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Marketable  stock    mark  to 
market  treatment  election; 
comments  due  by  10-16- 
02    published  7-31-02  [FR 
02-19124] 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with    PLUS'  (Public  Laws 
Update  Service)  on  202-741- 
6043    This  list  IS  also 
available  online  at  http:// 
www  nara  gov/fedreg/ 
plawcurr  html 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in    slip  law    (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
US    Government  Pnnting 
OHice    Washington,  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:.o 
www  access  gpogownara,^ 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  4558/P.L.  107-234 

To  extend  the  Irish  Peace 
Process  Cultural  and  Training 
Program    (Oct   4,  2002.  116 
Stat    1481) 

H.J.  Res.  112/P.L.  107-235 

Making  further  continuing 
appropnations  for  the  fiscal 
year  2003,  and  for  other 
purposes    (Oct   4.  2002.  116 
Stat    1482) 

Last  List  October  3.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscritje,  go  to  http:// 
hydra  gsagov/archives/ 
publaws-l  html  or  send  E-mail 
to  listserv@llstserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-maii  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service, 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 


1 

9 
7 


10-11-02 

Vol.  67       No.  198 


Friday 

October  11,  2002 


P 


UMI 


THE  PAPER  AND  INK  I  SED  IN  THE  ORIGINAL 
PIBLKATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPEk'INTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 

OFFICIAL  BUSINESS 

P.:-rvjlt.   t>.r  Pn.  Jtt,  USc-    S300 


F 


A  FR  ^  BELLH300B  FEB   03 

BELL  &  HOWELL  °    "^"^^       °3 

BONNIE  COL VI N 

300  N  2EEB  RD 

ANN  ARBOR      MI   48106 


B 


481 


PERIODICALS 

Pc-'  :  -■-    :•    :  ^ees  Paid 
U  S  Government  Printing  Office 


>L 


57 


>S 


1 

9 
8 


)C 


11 


[)2 


/ll 


10-11-02 

Vol.  67        No.  198 

Pages  63237-63528 


Friday 

Oct.  11,  2002 


II 


Federal 


Reoister 


Vol.  ()7,  No.   198/'Fridav.  October  11,  2002 


The  FFDKR.M.  REGISTER  is  published  daily.  Monday  through 
Fricidi.  .:\.. tpt  officidl  holidays,  hv  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 
Washington.  DC  2040a.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch    15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents.  L'.S.  Government  Printing  Offii:e.  Washington.  DC. 
2040i  !■>  th»  f\i  lu'«ivH  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  lu  itie  pubiit:  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests'  earlier  filirig.  For  a  list  of  documents 
currentK  on  file  for  puhiit  inspec  tinn.  see  htlp:'/\vww  nara.gov/ 
fedreg. 

The  seal  of  the  National  Art  hues  and  Records  .Vdministralion 
authenlii  ates  the  Federal  Register  ,is  the  official  serial  publication 
eslabli>lieil  luulei  Ibr  l.ii.'ia:  K.'v;i-,ter  Act.  Under  44  U.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  m  paper  and  on  24x  microfiche. 
It  is  ,iUo  ,i\ciil.iblf  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  ' '  S   Covernment  Printing  Office. 
The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  offit  iai  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  US  (     410  1    inii  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59.  Number  1  ([anuarv  .:    ■•i'i4)  forward. 
GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphii  s). 
or  SUMM.ARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access. gpo.gov/nara.  Those  without  World  W    :•   Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov.  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais. 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.goy;  by  fax  at 
1202)  512-1262:  or  call  (202)  512-1530  or  1-888-29.3-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Re-jisler  [Mper 
edition  is  S699.  or  S764  fiir  a  combined  Federal  Rei;ister.  Federal 
Register  Index  and  List  of  CFR  Sections  Atlei  t..i    1  s  \ 
-uiix  uption;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S2b4.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  SIO.OO  for  each  issue,  or 
SlO.OO  for  each  group "of^pages  as  actually  bound:  or.S2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA.  MasterCard  or  Discover.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrirtioiis  on  the  republication  of  material  appearing 
in  (he  Federal  Register. 

How  To  Cite  This  Publi(  ation:  Use  the  volume  number  and  the 
page  number.  L\a:i:pl>'   ti~  IK  12345. 


SIBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subs<:riptions: 

P,,,„.,  ,„  ,„|,..  ■■  202-512-1800 

Assist, iiK ''  \\  itli  piibJK    siilisi  riptions  202-512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

F,,per  or  li.  he  202-512-1800 

Assistance  with  public,  single  t  opies  1-866-512-1800 

(Toil-Free) 

FEDERAL  AGENCIES 
Subst  riptinns: 

I'.iperu,  iHhe  202-741-6005 

Assistance  with  Federal  diirm  \  snhsi  npiinns        202-741-6005 


WhatsNFVi! 

Ffdt-ral  Rcjiistt-r  l.iblc  of  <  .mtinis  vi.i  c  m.iil 

suhsinbc  to  HDKK.KX     to  rttcnc   the  Federal  Register  Tabltr  of 

(onicius  m  \nur  i  iii.iil  c\cn  d.i\ 

II  \.'U  i;it  till-  HlMl   \trsi.in    \oii  cm  tlick  dircilh   to  .in\  document 

ill   tiK    ISSIK 

To  siibsmtx    t;. i  lo  http:     li.sLser>.atce>s.gpo.gov  .md  select 
'Inline  iihiiliirj,  lisl  iiixhiics 
1 1  Dk'l  (,!(  X    I 
hull  ui  U-iiic  IIh'  h\t 

Then  follow  the  instnietions 


® 


PrinleJ  .'li  rev>^lt;d  paper. 


Ill 


Contents 


Federal  Register 

\'ol.  67.   No.   19H 
Friday.  October   11.  20U2 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Meetings: 
Asbestos  and  synthetic  vitreous  fibers;  health  effects: 
fiber  length  influence;  panel  discussion,  63431- 
63432 

Agricultural  Marketing  Service 

RULES 

Peanuts,  domestic  and  imported,  marketed  in  United  States; 
minimum  quality  and  handling  standards 
Correction,  63503 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Beef,  lamb,  pork,  fish,  perishable  agricultural 

commodities,  and  peanuts;  voluntarv'  country  of 
origin  labeling  guidelines;  establishment,  63367- 
63375 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Commodity  Credit  Corporation 

See  Farm  Service  Agency 

See  Forest  Service 

RULES 

Equal  Access  to  Justice  Act;  implementation,  63237-63242 

Arctic  Research  Commission 

NOTICES 

Meetings;  Sunshine  Act,  63376 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  agreement  awards: 

American  Academy  of  Pediatrics.  63432-63433 
Oral  Vaccine  Institute,  63433-63434 

Centers  for  Medicare  &  Medicaid  Services 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 
Meetings: 
Medicare — 
Hospital  "1-hour"  rule  related  to  use  of  restraint  and 
seclusion,  63434-63435 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  63435 

Coast  Guard 

RULES 

Drawbridge  operations: 
Florida,  63255-63259 


Massachusetts.  63259-63261 
Ports  and  waterways  safety: 

Biscayne  Bay.  Miami.  PL.  63265-63267 

Boston  Harbor.  MA;  safet\"  and  security  zones,  63264- 

63265 
Boston  Marine  Inspection  and  Captain  uf  Fort  Zones. 
MA;  liquified  natural  gas  carrier  transits  and 
anchorage  operations:  safety  and  securit\  /ones, 
63261-63264 
PROPOSED  RULES 
Pollution: 

\'essel  and  facility  response  plans  fur  oil;  20l):-i  romrn'a! 
equipment  requirements  and  alternative  tec.hn()li)t;\' 
revisions.  63331-63352 

Commerce  Department 

See  Economic  Development  Administration 

See  National  Oceanic  and  Atmospheric  Administrdtmn 

See  National  Telecommunications  and  Information 

Administration 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  requ(>st.  63378- 
63379 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  63376-63377 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Apple  Market  Loss  Assistance  Payment  Program  III, 

63242-63246 
Peanuts,  pulse  crops,  wheat,  feed  grains,  soybeans,  and 

other  oilseeds;  marketing  assistance  loans  and  hian 

deficiency  payments,  63505—63524 

Consumer  Product  Safety  Commission 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality. 
objectivity,  utility,  and  integrity  guidelines,  63382 

Defense  Department 

See  Navy  Department 
NOTICES  " 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  63382-63383 

Arms  sales  notification:  transmittal  letter,  etc;  .  63383-63388 

Meetings: 

Defense  Intelligence  Agency  Advisory  Board.  63  388 
Science  Board,  63388 

Economic  Development  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request.  63377- 
63378 
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Education  Department 

NOTICES 

Ai^f-ncv  inforinatiiin  collpctinn  ar-fivitics- 

Suhnussinn  fur  OMB  fvifw.  (  dinin-'iit  ifqui'-t    ti.)  iHH- 

(Irants  anti  (  ni)[»>rati\f'  a^rf't'incnt.-..  a\  .iilahihly.  etc.: 
EK'rnfntar\  an<i  -,»■(  ondarv  education— 

Earlv  Reading  FirM  Pniijrarn.  f\\ MH) 

State  Fl.'xihi!it\  F'ri)i;ram.  H  i.iMO-H -i.i'i.T 
['ii-,tse(  iindar\  educatiDii — 

!a(  nh  k    ^iVlt^  Fellnu-hip  I'm-^raiii    t.  nM5-bJ,i4t) 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  F>"dt>ral  .md  tfd>'i ally-assisted 

fCOnstruction:  tit'iHTal  \\a>:;>'  di't'Tuunatinii  dei  isions. 

834'5!-«>.<45J 

Energy  Department 

.SV'p  Feid-Tal  Fn"r'4\   K''i;ulali  ir\  i  ^mmi^Mnn 
NOTICES 

Natural  ga>  expurt.ilnin   iiid  importation: 
Avista  Corp.  et  al..  63  i^h-t,  f  <>r 

Environmental  Protection  Agency 

RULES 

Air  (iualit\   impli'mentatioii  pian>.  a[)[iro\dl  and 
pri'iiiiilmtion:  various  States: 
Indiana    h  iJt.H-63270 
W.'st  \  ir,i;iiua.  (>3270-63271 
I't'sticides;  tolerances  in  food,  animal  feeds,  uid  raw 
at;rir  ultural  com  modi  ties: 
( dop\  raild 

Corr-'i  til. II    t,  (-)()  i-o  Vt(I4 
PROPOSED  RULES 

.\!r  iiuaiit\  impl-'inentation  plans:  apiiroval  and 
proniuluatiiiii    various  States: 
Arizona.  t>  i  i'i4-'i  i  ilH 
Indiana.  tH  i'H 
\V.'>t  \in.:inia,  t,  i.!,j.i-t).i.i,')4 
NOTICES 

Fn\  ironiivntal  ^tat>'m''nt-.;  availability,  etc.: 
.\i;t'n(  \  >tatt'in''nt>  — 

Clomnient  availabilit\    h  (4  J()-ti  (4.:  1 
Wceklv  r<H  -Mfifs    h  i4J!-»i  UJJ 
M^'.>tlnu^ 

.S(  u'nce  .\d\  iM'r\  Bo.ird    h  UJ J-o  i4_'.3 
Pe-.ti(:idt'  piro^raii!^ 
Orqanofiho^phatf^,  ri>k   i>>f>smcnts;  availahility.  etc. — 
Nh'ttiamidopho^    h  i4_'  i-t>  i4J4 
Pesticide  registration   >  .im  •'llation.  etc: 
Cessco  Inc.  et  al    h  i4J4-t'  (4J5 

Executive  Office  of  the  President 

See  National  Dnm  (  ontrol  Polic\  Office 
S>e  Presidt-ntia!  Uucuments 

Farm  Service  Agency 

NOTICES 

Meetint;s 

Bei;innint;  Farmers  and  R.un  h>'is  .\d\isor\'  f'ommittee, 
1)  i  Ct 

Federal  Aviation  Administration 

RULES 

.\ir\v()rthines>  -.tandards: 
Special  ( undifions — 

Boeint;  N!<iflel  """.;()()  mti>'>  airplaU''s,  (H J."i()-h3 2^14 


Federal  Communications  Commission 

RULES 

Radio  services,  special: 

Private  land  mobile  services — 

Biennial  reoulatorv  review  (1998):  miscellaneous 
amendments.  B3279-63290 
Television  broadcasting: 
Digital  television — 
Conversion  to  digital  television.  63290-63294 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Various  States.  63273-63279 
Flood  insurance:  communities  eligible  for  sale: 

Various  States.  63271-63273 
PROPOSED  RULES 
Flood  elevation  determinations: 

\'arious  States.  633.58-63366 
NOTICES 
Disaster  and  emergency  areas: 

Louisiana.  63425-63426 

Texas.  63426 
Crants  and  cooperative  agreements;  availability,  etc.: 

Individual  and  Family  Crants  and  Small  Project  Grants. 
63426 

Public  Assistance  Program — 
Countvwide  per  capita  impact  indicator.  63427 
Statewide  per  capita  impact  indicator,  63426-63427 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

F!e(  tru   utilities  (Federal  Power  Ai:t): 

Undue  discrimination:  remedying  through  open  access 
transmission  service  and  standard  electricity  market 
design 
Confereni  es  and  (  omment  period  extended,  63327- 
h3330 

NOTICES 

Km  ironmental  statements:  availability,  etc.: 

Central  Nebraska  Public;  Power  and  Irrigation  District, 

63413 
FPL  Energv  Maine  Hvdro.  LLC.  et  al..  63413 

Environmental  statements:  notice  of  intent: 

Williams  C;as  Pipelines  Central.  Inc..  63413-63415 

H\  droelec  trie;  applications.  63415-63420 

Ap[)!ii  iitums.  hpuriniis.  dett^nninations.  etc.: 
ANR  Pipeline  Co..  63397-63398 
f:alpine  Oneta  Power.  LP..  63398 
C.MS  Trunkline  Gas  Co..  LLC.  63398 
Colorado  interstate  Gas  Co..  63398-63399 
C;PN  Bethpage  3rd  Turbine  Inc..  63399 
Creed  Energy  Facilitv.  LLC.  et  al..  63399-63400 
Dauphin  Island  Gathering  Partners.  63400 
Dominion  Transmission  Inc..  63400 
Duke  Energv  Guadalupe  Pipeline,  Inc.,  63400-63401 
Enhridge  ()ffshore  Pipelines  (ITOS)  LLC.  63401 
Enbndge  Pipelines  (Midla)  Inc..  63401 
Gulf  South  Pipeline  Q]o..  LP.  63401-63402 
Ciulfstream  Natural  Gas  Svstem.  L.L.C..  63402-63403 
High  Island  Offshore  System,  L.L.C.,  63403 
Kern  River  Gas  Transmission  Co.,  63403 
Louis  Drevfus  Energy  LLC.  63403-63404 
Maritimes  &  Northeast  Pipeline.  L.L.C..  63404 
Natural  Gas  Pipeline  Co.  of  America.  63404 
Northern  Natural  Gas  Co.,  63404-63405 
Paiute  Pipeline  Co.,  63405 
Panhandle  Eastern  Pipe  Line  C'o.,  63405 


Federal  Register /Vol.  67,  No.  198 /Friday,  October  11,  2002 /Contents 


V 


PG&E  Gas  Transmission,  Northwest  Corp.,  63405-63406 
Questar  Pipeline  Co.,  63406 
Southwest  Gas  Storage  Co.,  63406 
Tennessee  Gas  Pipeline  Co.,  63406-63408 
Texas  Gas  Transmission  Corp.,  63408-63409 
TransColorado  Gas  Transmission  Co.,  63409 
Transcontinental  Gas  Pipe  Line  Corp.,  63409 
Transwestem  Pipeline  Co.,  63409-63411 
Viking  Gas  Transmission  Co.,  63411 
Williams  Gas  Pipelines  Central,  Inc.,  63411 
Williston  Basin  Interstate  Pipeline  Co.,  63411-63413 

Federal  Labor  Relations  Authority 

NOTICES 

Amici  curiae  briefs  in  representation  proceedings  pending 
before  FLRA;  opportunity  to  submit,  63427-63428 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  63428 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  63428-63429 
Permissible  nonbanking  activities,  63429 

Fisli  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recover}'  plans — 
Illinois  cave  amphipod,  63442-63443 
Pitcher's  thistle,  63443-63444 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
San  Luis  Obispo  County,  CA:  Morro  shoulderband 
snail,  63444-63445" 

Forest  Service 

NOTICES 

Meetings: 

Resource  Advisory  Commiitees — 
Ravalli  County  ,63376 

General  Services  Administration 

NOTICES 

Interagencv  Committee  for  Medical  Records: 
MedicalRecord-History-Part  1  (SF  504)— 
Form  automation.  63429-63430 
Form  revision,  63429 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Centers  for  Medicare  &  Medicaid  Services 

See  Children  and  Families  Administration 

See  Inspector  General  Office,  Health  and  Human  Ser\'ices 

Department 
See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request,  63430 
Grants  and  cooperative  agreements:  availability,  etc: 

Family  planning  services,  63430-63431 


Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 

Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property.  63441 
Mortgage  and  loan  insurance  programs; 

Debenture  interest  rates,  63441-63442 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 

Visa  waiver  pilot  program — 

Passenger  data  elements,  63246-63250 
PROPOSED  RULES 
Immigration: 
Aliens — 

Health  care  worker  certificates,  63313-63327 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availabilitv,  etc  : 

Washoe,  Storey,  and  Lyon  Counties,  N\';  Truckee  River 
Water  Quality  Settlement  Agreement:  water  rights 
acquisition  program,  63445-63446 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions:  list.  63435—63440 

Interior  Department 

See  Fish  and  Wildlife  Ser\'ice 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes; 

Guaranteed  annuity  and  lead  unitrust  interests;  definition 
Hearing  cancellation.  63330—63331 

International  Trade  Commission 

NOTICES 

Import  in\estigations; 

Integrated  circuits,  processes  for  making  same,  and 
products  containing  same,  63449-63450 
Meetings;  Sunshine  Act.  63450-63451 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Emplovment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Realtv  actions;  sales,  leases,  etc.: 

Nevada.  63446-63448 
Resource  management  plans,  etc.: 

King  Range  National  Conservation  Area.  CA.  63448- 
63449 

Maritime  Administration 

NOTICES 

Agencv  information  collection  activities; 

Proposed  collection:  comment  request.  63492-63493 
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Mine  Safety  and  Health  Administration 

RULES 

Educatinn  .uui  tr.tiniim 

Hazarii  i  niiimunu  ,iti'  iji    HazCom);  f-'t  itili>hm.Mit 
CorriM  til  111,  •)  (-!")4-»i  !_!'>' 

National  Aeronautics  and  Space  Administration 

NOTICES 

A(lvisnr\  f'ouiK  il 

AtTDspai  f  Tfi  hiiiihipx   Adw^n[-\   i  i  Miiinitt.'f    t)<4.Tj: 

National  Archives  and  Records  Administration 

RULES 

Fe'deral  c:laims  t  dIU'i  tpui    *>  Mb? 
Public  dvailabilit\  rimi  u>f 

Rt^searcher  uit-ntifu  atimi  i  anis,  h  ijh'h  iJtiH 

National  Communications  System 

NOTICES 

Met?tings: 

Telecommiinii  .itiniis  S.'r\  k  >■  Prii^ritx   s\sti'ii!  ()\crMuht 
(lomniittfH'.  h  U"i2 

National  Credit  Union  Administration 

NOTICES 

Reports  and  t;ui(ian(  ►■  diK  uriifnts.  availahiliiv .  •■tc: 

Informatiiin  (iissfmmatfd  h\  Ffdfr.il  affile  u's,  (lualitv. 
()b|fttivit\ ,  utilitw  ami  integrit\  guidelim-s,  bJ452- 
63455 

National  Drug  Control  Policy  Office 

NOTICES 

Sf-nior  Fx»'(  utivf  Scrxn  '• 

P^>rfo^rnan(  f  Rcvi.'w   l^iard,  iiii'iiit)>'rstiii>,  hUJ'i 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings- 

HumanitK"'  F'ain'l    h  f4")5-t),(45t) 
Senior  Executuf  .S'T\  u  »' 

Performaiii  f  Rfv  i>"vv   Hoard    infiidiiT^Inc    tH4')h 

National  Highway  Traffic  Safety  Administration 

RULES 

Motr)r  vehu  U'  satt't\  ^t,iiidard-> 

Defect  and  imik  uiiipliam  >■  r>'^[)' mi^iIh  in\  - 

Foreiun  ,aft't\  rei  all>  and  i  arnpaiun^  flati'd  tn 

potential  detfi  t^.  mtnrm  itioii  r-'portiiiL;    tiiJM")- 
h  1  i !  ! 
NOTICES 
Motor  vehicle  ^atft\   >!andard> 

Event  data  re<  (.rd>T>.  h  i4^(  i-h  U'C 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisherv  conservation  anti  nianai^enient 

Alaska:  fisherie>  of  E\clusi\e  F(  oiioniu   Zmit — 

Pdcifu   (od.  h  i  n2 
Northeastern  I'nited  St.iteh  tish'Ties — 

Atlantic  hlueti>h.  bMl  l-h  niJ 

NOTICES 

Agenc  \'  information  i  ollei  tion  ai  tiv  iti>'-.: 

Proposed  (  ollection,  comment  requi'^t.  (iMTH 

National  Science  Foundation 

NOTICES 

AntarctK  (;onservation  Act  ot  147H.  permit  applications, 
etc.,  bJ456-tK5457 


National  Telecommunications  and  Information 
Administration 

NOTICES 

Flee  tronu  .Signatures  in  Global  and  National  Commerce 
Act;  implementation; 
Wills.  (;odi(;ils,  and  testamentary  trusts  exception; 
comment  requt^st,  6,^379-63381 

Navy  Department 

NOTICES 

Agencv  informaticm  collection  a(-tivities; 

Proposed  collection;  comment  request,  63388 

Nuclear  Regulatory  Commission 

NOTICES 

Decommissioning  plans;  sites: 

H   C   Starck,  Inc.  Site,  Coldwater,  MI,  63457-63458 
Environmental  statements:  availabilitv.  etc.; 

Portland  General  Electric  Co.,  63458-63459 
Meetings; 

Nuclear  Waste  Advisory  Committee,  63459-63460 

Reactor  Safeguards  Advisor}-  Committee,  63460-63461 
Applications,  hearings,  determinations,  etc.: 

Kansas  State  Universitv,  63457 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Agencv  information  collection  activities; 

Proposed  collection;  comment  request.  63461-63462 

Postal  Rate  Commission 

NOTICES 

.Meetings; 

Domestic  Mail  Manual  revisions;  briefing,  63462 

Presidential  Documents 

PROCLAMATIONS 

Special  obsen'ances: 

Leif  Erikson  Day  (Proc,  7605),  63525-63528 

Public  Debt  Bureau 

NOTICES 

Agencv  informaturrTcnllection  activities: 

Proposed  collection;  comment  request,  63497 

Public  Health  Service 

See  .Agencv  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Railroad  Retirement  Board 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection;  c;omment  request,  63462 

Securities  and  Exchange  Commission 

NOTICES 

Agencv  information  collection  activities; 

Submission  for  QMB  review;  comment  request.  63462- 
H3463 

Meetings;  Sunshine  Act,  63474 

Securities; 

Regulatorv  responsibilities  allocation,  63474-63478 

Self-regulatorv  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.  63478-63484 
Cincinnati  Stock  Exchange,  Inc.,  63484-63485 
National  Association  of  Securities  Dealers,  Inc.  63485- 
63486 
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New  York  Stock  Exchange,  Inc.,  63486-63489 
Options  Clearing  Corp.,  63489 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  63464-63474 

Social  Security  Administration 

NOTICES 

Privacy  Act: 

Systems  of  records,  63489-63492 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  63440- 
63441 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Internal  Revenue  Service 
See  Public  Debt  Bureau 


Veterans  Affairs  Department 

PROPOSED  RULES 

Adjudication;  pensions,  compensation.  depeiidt'nc\ .  etc  ; 

Psychosis;  definition;  presumpti\e  ser\"ice  connec:tion  for 
compensation  or  health  care  purposes.  63352-6. i.iS.-i 
NOTICES 
Privacy  Act: 

Svstems  of  records,  63497-63502 


Separate  Parts  In  This  Issue 

Part  II 

Agriculture  Department,  Commodity  Credit  Corporation, 
63505-63524 

Part  III 

Executive  Office  of  the  President,  Presidential  Documents, 
63525-63528 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http;/ 
listserv. access, gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Rules  and  Regulations 


A  cumulative  list  of  the  parts  attecied  tnis  month  can  be  found  m  tne 
Reader  Aids  section  a!  I'le  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

7  CFR  Part  1 

Procedures  Relating  to  Awards  Under 
the  Equal  Access  to  Justice  Act 

AGENCY:  Office  of  the  Secretary,  USDA. 
action:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
Agricuhure  ("USDA")  amends  its 
regulations  implementing  the  Equal 
Access  to  Justice  Act  ("EAJA").  The 
amendments  incorporate  modifications 
enacted  in  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996. 

DATES:  Effective  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Good,  Attorney  Advisor, 
Room  3311  South  Building,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue.  SW..  Washington.  DC  20250- 
1415:  telephone  (202)  720-8045. 
SUPPLEMENTARY  INFORMATION:  The  USDA 
published  proposed  revisions  to  its 
EAJA  regulations  on  March  20,  2002,  at 
67  FR  12898  through  12903.  The 
Department  solicited  comments  on  the 
proposed  rule,  but  did  not  receive  any. 
Accordingly,  the  Department  is 
publishing  the  proposed  rule  as  a  final 
rule  without  changes. 

In  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
("SBREFA").  Pub.  L.  104-121,  Title  II, 
Mar.  29,  1996,  100  Stat.  857  to  874, 
Congress  amended  EAJA  in  two 
significant  respects  with  regard  to 
administrative  proceedings. 

First,  Congress  amended  5  U.S.C. 
504(a)  to  add  a  new  basis  for  recovery 
under  EAJA.  Under  prior  law,  only  a 
"prevailing  party"  other  than  the  United 
States  in  an  adversary  adjudication 
before  an  agency  was  eligible  for 
recovery  of  fees  and  expenses.  5  U.S.C. 


504(a)(1).  Pursuant  to  new  paragraph 
(a)(4),  a  party  to  an  adversary 
adjudication  arising  from  an  agency 
action  to  enforce  the  party's  compliance 
with  a  statuton.'  or  regulaton,' 
requirement  may  also  be  entitled  to 
reimbursement  of  fees  and  expenses, 
even  though  not  a  "prevailing  party.  "  In 
those  enforcement  cases  where  the 
demand  bv  the  agency  is  "substantially 
in  excess"  of  the  decision  of  the 
adjudicative  officer  and  is 
"unreasonable"  when  compared  with 
the  eventual  decision  under  the  facts 
and  circumstances  of  the  case,  the 
agency  adjudicative  officer  is  directed  to 
award  to  an  eligible  party  the  fees  and 
other  expenses  related  to  defending 
against  the  excessive  demand.  Award  is 
qualified  if  the  party  has  committed  a 
willful  violation  of  law  or  otherwise 
acted  in  bad  faith,  or  special 
circumstances  make  an  award  unjust. 

SBREFA  further  amended  section 
504(b)(1)  to  add  new  subparagraph  (F), 
which  defines  the  term  "demand"  as 
"the  express  demand  of  the  agency 
which  led  to  the  adversary  adjudication, 
but  does  not  include  a  recitation  by  the 
agency  of  the  maximum  statutory 
penalty  (i)  in  the  administrative 
complaint,  or  (ii)  elsewhere  when 
accompanied  by  an  express  demand  for 
a  lesser  amount." 

SBREFA  also  added,  in  5  U.S.C. 
504(b)(1)(B),  a  new  category  of 
applicants  eligible  for  fees  based  on  a 
claim  of  excessive  demand.  In  addition 
to  the  other  categories  of  eligible 
applicants,  a  small  entity  as  defined  in 
5  U.S.C.  601  will  be  eligible  for 
reimbursement  with  respect  to  a  claim 
of  excessive  demand  in  a  regulatory  or 
statutory  enforcement  action. 

The  second  major  change,  in  5  U.S.C. 
504(b)(1)(A),  increased  from  S75  per 
hour  to  Si  25  per  hour  the  maximum 
rate  for  fees  awardable.  The  qualifying 
language  "unless  the  agency  determines 
bv  regulation  that  an  increase  in  the  cost 
of  living  or  a  special  factor,  such  as  the 
limited  availability  of  qualified  attorney 
or  agents  for  the  proceeding  involved 
justifies  a  higher  fee"  remains. 
Departmental  rules  at  7  CFR  1.186 
currently  implementing  EAJA  attorney 
fees  set  a  cap  of  S75  per  hour.  Amended 
language  at  7  CFR  1.186  reflects  the 
statutory  increase  to  SI 25  per  hour. 

In  view  of  the  legislative  changes,  the 
Department  is  revising  its  regulations  to 
'  conform  to  statute.  In  addition,  the 


Department  is  making  minor  changes  to 
modify  obsolete  provisions  related  tf) 
effective  dates,  and  to  correct  minor 
errors,  and  to  make  minor  stylistic 
changes. 

The  Department  retams  its  stance 
concerning  the  applicability  of  EAIA  to 
National  Appeals  Division  proceedings 
as  set  forth  in  the  preamble  to  the  final 
rule  for  National  Appeals  Division  rules 
of  procedure  at  64  FR  33367,  June  23. 
1999. 

This  rule  has  been  reviewed  under 
Executive  Order  No.  12866  and  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  since  it  will  not  have 
an  annual  effect  on  the  economy  of  Si 00 
million  or  more  or  adversely  and 
materially  affect  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  of  State,  local  or  tribal 
governments  or  communities.  This  rule 
will  not  create  any  serious 
inconsistencies,  or  otherwise  materialh 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof,  and  does  not  raise 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President  s 
priorities  or  principles  set  forth  in  E.O. 
12866.  Therefore,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

USDA  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act.  Pub.  L.  No.  96-534.  as  amended  (5 
U.S.C.  601  et  spq.). 

USDA  has  determined  that  the 
provisions  of  the  Paperwork  Reductinn 
Act  as  amended.  44  U.S.C  chapter  35. 
do  not  apply  to  any  collections  of 
information  contained  in  this  rule 
because  any  such  collections  of 
information  are  made  during  the 
conduct  of  administrative  action 
involving  an  agency  against  specific 
individuals  or  entities.  5  CFR 
1320.4(a)(2). 

List  of  Subjects  in  7  CFR  Part  1 

Administrative  practice  and 
procedures. 

For  the  reasons  set  forth  in  the 
preamble,  revise  subpart  J  of  part  1  of 
title  7  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 
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Subpart  J— Procedures  Relating  to 
Awards  Under  the  Equal  Access  to 
Justice  Act  in  Proceedings  Before  the 
Department 

AuthoriO:  i  U.S.C.  504lc)(l). 

(ieneral  Provisions 

Sec 

1  180  Definitions. 

1.181  Purpose  of  these  rules. 

1  182  When  EA|A  applies. 

1  IB.T  Proceedings  covered 

1  184  Eligibility  of  applicants. 

1  18,T  Standards  for  awards. 

1  186  Allowable  t««s  or.d  fixpenses. 

;  187  Rult;making  un  maximum  rales  for 

attorney  fees. 

1 .  188  Awards  against  other  agencies. 

1.189  Delegations  of  authority 

Information  Required  From  .\ppli(dnts 

1  l')0  t.ontcnts  lit  dppiK  alioii. 

1.191  Net  worth  exhibit. 

1  192  Dot  umentation  of  fees  and  expenses. 

1  193  Time  for  filing  a[)pli'atKin 

Procedures  for  {^onsidenni;  Applu  Jtions 

1 .  194     Filing  and  service  of  documents 

1.195  Answer  to  application. 

1.196  Reply 

1  197  Comments  by  other  parties. 

1.198  Settlement. 

1  199  Further  proceedings. 

1  2U0  Decision 

1.201  Department  review. 

1.202  judicial  review. 

1.203  Payment  of  award. 

General  Provisions 

§1.180     Definitions. 

(d)  Thf  lit'Iinitiniis  contained  in 

§  1  AM  nf  thi-.  part  arc  incurporated  into 
and  madf?  applicable  to  this  subpart 

(h)  Aciiuaicative  Officer  means  an 
administrative  law  judge,  administrative 
judge,  or  nther  person  assigned  to 
conduct  a  proceeding  covered  by  EAJA 

(c)  Agency  means  an  organizational 
unit  of  the  Department  whose  head 
^^'po^ts  to  an  offic  lal  m  the  Office  of  the 
Secretary 

id)  Agency  counsel  means  the 
attornev  from  the  Office  of  the  General 
Counsel  ri'prt'st'titing  the  agency  of  the 
Department  administering  the  statute 
involved  in  the  proceeding. 

(e)  Davs  means  calendar  days. 

(f)  Department  means  the  United 
States  Department  of  Agriculture. 

§  1 .181     Purpose  of  these  rules. 

The  Equal  .\ccess  to  lustice  Act.  5 
U.S.C.  504  (called    EAfA"  in  this 
subpart),  provides  for  the  award  of 
attornev  fees  and  lither  expenses  to 
eligible  individuals  and  entities  who  are 
parties  to  certain  administrative 
proceedings  (called    adversary 
adjudications)  before  the  Department 
An  eligible  party  may  receive  an  award 
when  it  prevails  over  the  Department 


unless  the  position  of  the  Department 
was  substantially  justified  or  special 
(  ircumstances  make  an  award  unjust. 
Alternativelv.  an  eligible  partv  may 
receive  an  award  in  connection  with  an 
adversary  adjudication  arising  from  an 
agentv  action  to  enforce  the  party's 
compliance  with  a  statutory  or 
regulatiir\  re((uirenient  where  the 
demand  In  the  agency  is  substantially 
in  excess  of  the  decision  of  the 
adjudicative  officer  and  is  unreasonable 
when  I  ompared  with  such  decision 
under  the  facts  and  circumstances  of  the 
(  ase  The  rules  m  this  subpart  describe 
the  parties  eligible  for  awards  and  the 
pro<  eedings  that  are  covered   Thev  also 
explain  ho\%  to  apply  for  awards,  and 
the  procedures  and  standards  that  the 
Department  will  use  to  make  awards. 

§  1  182    When  EAJA  applies. 

I,.\|.\  applies  to  any  adversary 
ad|udicdtion  pending  or  commenced 
before  the  Department  on  or  after 
August  5.  iyK5.  e.xcept  with  respect  to 
a  proceeding  covered  under 
§  l.lK3(a)(l)(iii)  of  this  part,  which  is 
effective  on  nr  after  0(  tober  2i.  1986.  In 
additmn   the  provisions  of  i^  1.185(b) 
relating  to  award  for  (;xcessive  demand 
appiv  onlv  to  adversary  adjudications 
commenced  on  or  after  March  29.  1996. 
Changes  in  maximum  rates  for  attorney 
fees  are  effective  as  of  October  1 1 ,  2002. 

§  1  1 83     Proceedings  covered. 

(all  1 1  The  rules  in  this  subpart  appIv 
to  adversar\  ad|udi(  atKnis   These  are: 

(i)  Adjudications  required  bv  statute 
to  be  conducted  bv  the  Department 
under  5  L'.S.C.  5r)4  in  whic  h  the 
position  of  the  Department  or  any  other 
agencv  of  the  United  States,  or  any 
component  of  an  agency,  is  presented  by 
an  atlorne\  or  other  representative  who 
enters  an  appearance  and  participates  in 
the  proceeding. 

(ii)  .'\[)peals  of  decisions  of 
contrac  ting  officers  made  pursuant  to 
section  6  of  the  Contract  Disputes  Act  of 
1978  (41  i;.S.C.  605)  before  the 
Agriculture  Board  of  Contract  Appeals 
as  pro\ided  in  section  K  of  that  Act  (41 
U.S  t;   t>()7|.  and 

(iii)  Anv  hearing  i  onducted  under 
chapter  38  of  title  n .  1  nited  States 
Code. 

(2)  .Xnx  prot  eeding  in  which  the 
Department  may  prescribe  a  lawful 
present  or  future  rale  is  not  covered  by 
EAIA   Proceedings  to  grant  or  renew 
licenses  also  are  excluded,  but 
proceedings  to  modify,  suspend,  or 
nncjke  licenses  are  covered  if  they  are 
otherwise  "adversary  adjudications." 
The  proceedings  covered  include 
ativersarv  adjudications  under  the 
following  statutory  provisions. 


Agric:ultural  Marketing  .Agreement  Act  of 

1937(7L'.S.C.fi08((ln)(A)) 
.\nimal  Quarantine  Laws  (21  Li.S.C.  104.  117, 

122.  127.  1.34f.  and  135.0 
AiiimHl  Welfare  AiA  (7  U.S.C:.  2149) 
.\rctideol()gi(;a!  Resoun  cs  Proti'ction  .-\i  I  (IH 

rS.C.  470fr) 
Beef  Resear(  h  and  Intonnalion  .\i\  (7  U.S.C. 

2912) 
Capper-Volslead  Aft  (7  li.S.C.  292) 
Cotton  Research  and  Promotion  Act  (7  L'.S.C. 

2111) 
tgg  Products  Inspedion  .\t[  (21  U.S.C.  1047) 
tgg  Researc  h  and  Consumer  Information  Act 

(7  U.S.C.  2713,  2714(b)) 
tndangered  Species  Act  (IR  U  S.C.  l."i40Ui)) 
lederal  Land  Polii  v  and  Management  .Act  (43 

U.S.C.  17fi()) 
Federal  Meat  Inspec  tion  .\(  t  (21  US  C.  fi04. 

fiOfi.  h()7(el.  ()()8,  f")71) 
Feii^ral  .Seed  A<:l  (7  U.S.C.  1599) 
Hurst'  Prnte(  tion  Ait  115  U.S.C.  1H23((  ), 

1825) 
Packers  and  Slo(  kvards  Act  (7  U.S.C.  193. 

204,  213.  218d.  221) 
Perishable  .Agricultural  Ciommodities  Act  (7 

t    S  C.  449c((  1.  490d(d).  499f((  ).  499h(a). 

44'tl,(bl,  4'l9h(r).  4991.  499mla)) 
PLint  l'rute(  tii.n  Ai  t  (7  US  C,  227<)f.  7734(b). 

:-3h) 
Pot.ilo  Resuan  h  and  Promotion  At  t  (7  U.S.C. 

2020) 
Poultrv  ProdiK  ts  Inspection  .Act  (21  U.S.C. 

455.  45(..  457(d),  467) 
Suini'  Health  Protei  tion  .A(  t  (7  li.S.C. 

.i8U4(b).  3H05(h)) 
US  C:()tton  Standards  .Act  |7  U.S.C.  51b.  53) 
U.S  t;rain  Standards  Act  (7  U.S.C.  79(g)(3). 

85.  8fi) 
U.S   Warehouse  .Act  (7  U.S.C.  246.  253) 
Virus-.Serum-Toxin  Ai  t  (21  U.S.C.  156) 
Wheat  and  Wheat  Foods  Research  and 

Nutrition  Ldu(  ation  .Ac  t  (7  U.S.C.  3409) 

(b)  The  failure  of  the  Department  to 
identify  a  type  of  proceeding  as  an 
adversary  adjudication  shall  not 
preclude  the  filing  of  an  application  by 
a  party  who  believes  the  proceeding  is 
covered  by  EAJA;  whether  the 
proc<>eding  is  c:oyered  will  then  be  an 
issue  for  resolution  in  proceedings  on 
the  application. 

(c:)  If  a  proceeding  includes  both 
matters  covered  by  EAIA  and  matters 
specifically  excluded  from  coverage, 
any  award  made  will  include  only  fees 
and  expenses  related  to  covered  issues. 

§1.184     Eligibility  of  applicants. 

(a)  To  be  eligible  for  an  award  of 
attornev  fees  and  other  expenses  under 
EAIA.  the  applicant  must  meet  one  of 
the  following  conditions: 

( 1 )  The  applicant  must  be  a  prevailing 
party  to  the  adversary-  adjudication  for 
which  it  seeks  an  award;  or 

(2)  The  applicant  must  be  a  party  to 
an  adversary  adjudication  arising  from 
an  agency  action  to  enforce  the  party's 
compliance  with  a  statutory  or 
regulatory  requirement  in  which  the 
demand  by  the  agency  was  substantially 
in  excess  of  the  decision  of  the 
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adjudicative  officer  and  the  demand  is 
unreasonable  when  compared  with  such 
decision  under  the  facts  and 
circumstances  of  the  case. 

(b)  In  addition  to  the  criteria  set  out 
in  paragraph  (a)  of  this  section,  a  party 
seeking  an  award  must  be  one  of  the 
following: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million; 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $7  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees; 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees; 

(4)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (2  U.S.C. 
1141j(a))  with  not  more  than  500 
employees; 

(5)  Any  other  partnership, 
corporation,  association,  unit  of  local 
government,  or  organization  with  a  net 
worth  of  not  more  than  $7  million  and 
nor  more  than  500  employees; 

(6)  For  purposes  only  of  paragraph 
(a)(2)  of  this  section,  a  small  entity  as 
defined  in  5  U.S.C.  601. 

(c)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  adversary  adjudication  was 
initiated:  Provided,  that  for  purposes  of 
eligibility  in  proceedings  covered  by 

§  1.183(a)(l)(ii)  of  this  part,  the  net 
worth  and  number  of  employees  of  an 
applicant  shall  be  determined  as  of  the 
date  the  applicant  Hied  its  appeal  under 
41  U.S.C.  606. 

(d)  In  interpreting  the  criteria  set  forth 
in  paragraph  (b)  of  this  section,  the 
following  apply: 

(1)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  the 
applicant  prevails  are  related  primarily 
to  personal  interests  rather  than  to 
business  interests. 

(2)  The  employees  of  an  applicant 
include  all  persons  who  regularly 
perform  services  for  remuneration  for 
the  applicant,  under  the  applicant's 
direction  and  control.  Part-time 
employees  shall  be  included  on  a 
proportional  basis. 

(3)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual, 
corporation,  or  other  entity  that  directly 
or  indirectly  controls  or  owns  a  majority 


of  the  voting  shares  or  other  interest  of 
the  applicant,  or  any  corporation  or 
other  entity  of  which  the  applicant 
directly  or  indirectly  owns  or  controls  a 
majority  of  the  voting  shares  or  other 
interest,  will  be  considered  an  affiliate 
for  purposes  of  this  subpart,  unless  the 
adjudicative  officer  determines  such 
treatment  would  be  unjust  and  contran,' 
to  the  purposes  of  EAJA  in  light  of  the 
actual  relationship  between  the 
affiliated  entities.  In  addition,  the 
adjudicative  officer  may  determine  that 
financial  relationships  of  the  applicant 
other  than  those  described  in  this 
paragraph  constitute  special 
circumstances  that  would  make  an 
award  unjust. 

(4)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  person  or  entity  that  would 
be  ineligible  is  not  itself  eligible  for  an 
award. 

§  1 .1 85    Standards  for  awards. 

(a)  Prevailing  party.  (1)  A  prevailing 
applicant  may  receive  an  award  for  fees 
and  expenses  incurred  in  connection 
with  a  proceeding,  or  in  a  significant 
and  discrete  substantive  portion  of  the 
proceeding,  unless  the  position  of  the 
Department  was  substantially  justified. 
The  position  of  the  Department 
includes,  in  addition  to  the  position 
taken  by  the  Department  in  the 
adversary  adjudication,  the  action  or 
failure  to  act  by  the  Department  upon 
which  the  adversary  adjudication  is 
based.  The  burden  of  proof  that  an 
award  should  not  be  made  to  an  eligible 
prevailing  applicant  because  the 
position  of  the  Department  was 
substantially  justified  is  on  the  agency. 

(2)  An  award  to  a  prevailing  applicant 
will  be  reduced  or  denied  if  the 
applicant  has  unduly  or  unreasonably 
protracted  the  proceeding  or  if  special 
circumstances  make  the  award  sought 
unjust. 

(b)  Excessive  demand.  (1)  If.  in  an 
adversary  adjudication  arising  from  an 
agency  action  to  enforce  a  party's 
compliance  with  a  statutory  or 
regulator^'  requirement,  the  demand  by 
the  agency  is  substantially  in  excess  of 
the  decision  of  the  adjudicative  officer 
and  is  unreasonable  when  compared 
with  such  decision  under  the  facts  and 
circumstances  of  the  case,  the 
adjudicative  officer  shall  award  to  the 
party  the  fees  and  other  expenses 
related  to  defending  against  the 
excessive  demand,  unless  the  party  has 
conunitted  a  willful  violation  of  law  or 
otherwise  acted  in  bad  faith,  or  special 
circumstances  make  an  award  unjust. 
Fees  and  expenses  awarded  under  this 
paragraph  shall  be  paid  only  as  a 


consequence  of  appropriations  provided 

in  advance. 
(2)  "Demand"  means  the  express 

demand  of  the  agency  which  led  to  the 

adversary'  adjudication,  but  does  not 

include  a  recitation  by  the  agency  of  the 

maximum  statutorv'  penalty: 

(i)  In  the  administrative  complaint,  or 
(ii)  Elsewhere  when  accompanied  by 

an  express  demand  for  a  lesser  amount. 

§1.186    Allowable  fees  and  expenses. 

(a)  Awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  business  of  acting  as  attorneys, 
agents,  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  reduced  rate  to  the 
applicant. 

(b)  No  award  for  the  fee  of  an  attorney 
or  agent  under  the  rules  in  this  subpart 
may  exceed  SI  25.00  per  hour.  No  award 
to  compensate  an  expert  witness  may 
exceed  the  highest  rate  at  which  the 
Department  pays  expert  witnesses, 
which  is  set  out  at  §  1 . 1 50  of  this  part. 
However,  an  award  also  may  include 
the  reasonable  expenses  of  the  attorney, 
agent,  or  witness  as  a  separate  item,  if 
the  attorney,  agent,  or  witness  ordinarily 
charges  clients  separately  for  such 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent, 
or  expert  witn^-ss,  the  adjudicati\e 
officer  shall  c(  .isider  the  following: 

(1)  If  the  attc  rney.  agent  or  witness  is 
in  private  practice,  his  or  her  customary 
fee  for  similar  services,  or  if  an 
employee  of  the  applicant,  the  fully 
allocated  cost  of  the  services: 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  witness  ordinarily 
performs  services: 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant: 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding:  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(d)  The  reasonable  cost  of  any  study, 
analysis,  engineering  report,  test,  project 
or  similar  matter  prepared  on  behalf  of 

a  party  may  be  awarded,  to  the  extent 
that  the  charge  for  the  service  does  not 
exceed  the  prevailing  rate  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of  the 
applicant's  case. 

§  1 .187    Rulemaking  on  maximum  rates  for 
attorney  fees. 

(a)  If  warranted  by  an  increase  in  the 
cost  of  living  or  by  special 
circumstances  (such  as  limited 
availability  of  attorneys  qualified  to 
handle  certain  types  of  proceedings),  the 
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Department  mav  adopt  reguiatinns 
providing  that  attornev  fees  may  be 
awarded  at  a  rate  hitjher  than  5125  per 
hour  in  some  or  all  of  the  tvpes  of 
proceedings  covered  by  this  part.  The 
Department  will  conduct  any 
rulemakini;  proceedings  for  this  purpose 
luuier  the  informal  rulemaking 
procedures  of  the  Administrative 
Procedure  Act. 

(b)  Anv  person  may  fde  with  the 
Department  a  petition  for  rulemakint;  tn 
mcrease  the  maximum  rate  for  atturiun 
fees  in  accordance  with  *!  1 .28  of  this 
part  The  petition  should  identify  the 
rate  the  petitioner  believes  the 
Department  shoulii  establish  and  the 
tvpes  of  proceedings  in  whu  h  the  rate 
should  be  used.  It  also  should  explain 
fullv  the  reastms  wh\  the  higher  rate  is 
warranted.  The  Department  will 
respond  to  the  petition  within  60  days 
after  it  is  filed,  by  initiating  a 
rulemaking  proceeding,  denying  the 
petition,  or  taking  other  appropriate 
actum 

§1.188    Awards  against  other  agencies. 

If  an  applicant  is  entitled  to  an  award 
because  it  prevails  over  another  agency 
of  the  United  States  that  partic  ipates  in 
a  proceeding  before  the  Department  and 
takes  a  position  that  is  not  substantiallv 
justified,  the  award  or  an  appropriate 
portion  nf  the  award  shall  be  made 
against  that  agen'  \ 

§1.189    Delegations  of  auttiority. 

The  .Se(  retarv  of  .^gru.ulture  delegates 
to  the  ludicial  Officer,  e.xcept  as 
otherwise  delegated,  authority  to  take 
final  action  on  matters  pertaining  to 
E.\].\  in  proceedings  covered  by  the 
rules  in  this  subpart.  The  Secretary  by 
order  or  regulation  may  delegate 
auth(jritv  to  take  final  action  on  matters 
pertaining  to  EAIA  in  particular  cases  or 
categories  of  cases  to  other  subordinate 
officials  or  bodies.  With  respect  to 
proceedings  covered  under 
^  1.183(a)(l)(ii)  of  this  part,  the  Board  of 
Contract  Appeals  is  authorized  by 
statute  {41  U.S.C.  607)  to  take  final 
action. 

Information  Required  From  .\ppli«  ants 

§1.190    Contents  of  application. 

(a)  An  application  for  an  award  of  fees 
and  expenses  under  EAfA  shall  identify 
the  applicant  and  the  proceeding  for 
which  an  award  is  sought.  Unless  the 
applicant  is  dn  individual,  the 
application  shall  state  the  number  of 
employees  of  the  applicant  and  describe 
briefly  the  type  and  purpose  of  its 
organization  or  business  The 
application  shall  also: 

(1)  Show  that  the  applicant  has 
prevailed  and  identif>  the  position  of 


the  Department  that  the  applicant 
alleges  was  not  substantially  justified 
and  shall  briefly  state  the  basis  for  such 
allegation;  or 

(2)  Show  that  the  demand  by  the 
Department  in  the  proceeding  was 
substantially  in  excess  of,  and  w^as 
unreasonable  when  compared  with,  the 
decision  in  the  [)ro(:eediiig. 

(b)  The  application  also  shall,  as 
.ippropriate.  include  a  declaration  that 
the  applicant  is  a  small  entity  as  defined 
in  3  r.S.C.  HOI  or  a  statement  that  the 
applicants  net  worth  does  not  exceed 
52  million  (if  an  individual)  or  .S7 
million  (for  all  other  applicants. 

UK  hiding  their  affiliates)   However,  an 
■  ipplicant  mav  omit  this  statement  if; 

n )  It  attaches  a  copy  of  a  ruling  by  the 
Internal  Revenue  Servi(  e  that  it 
qualifies  as  an  organization  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  (2fi  use.  501((;)(:?)1  or.  in  the  case 
of  a  tax-exempt  organization  not 
required  to  obtain  a  ruling  from  the 
Internal  Revenue  Service  on  its  exempt 
-status,  a  statement  that  describes  the 
basis  for  the  applicant's  belief  that  it 
qualifies  under  such  section;  or 

(2)  It  states  that  it  is  a  cooperative 
associatiim  as  defined  in  section  15(a)  of 
the  Agru  ultural  Marketing  Act  (12 
U.S.C.  114j{a)). 

(c)  The  application  shall  state  the 
amount  of  fees  and  expenses  for  whi(;h 
an  award  is  sought. 

(d)  The  application  also  mav  include 
any  other  matters  that  the  applicant 
wishes  the  Departmt^it  to  ( (insider  in 
determining  whether,  and  in  what 
amount,  an  award  should  be  made. 

(e)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officer  or 
attorney  of  the  applicant.  It  also  shall 
contain  or  be  accompanied  bv  a  written 
verification  under  oath  or  affirmation 
under  penalty  of  periiirv  that  the 
information  provided  in  the  application 
and  all  accompanying  material  is  true 
and  complete  to  the  best  of  the  signer's 
information  and  heliet 

§1.191     Net  worth  extilbit. 

(a)  An  applicant,  except  a  iiiialiiied 
tax-exempt  org.iniz.ition  or  cooperative 
association,  must  provide  with  its 
application  a  detailed  exhibit  showing 
the  net  worth  of  the  applicant  and  any 
affiliates  (as  defined  in  4;  1  1K4  of  this 
part)  when  the  proceeding  was  initiated. 
The  exhibit  mav  be  in  any  form 
convenient  to  the  applicant  that 
provides  full  disclosure  of  the 
applu:anf.s  and  its  affiliates'  assets  and 
liabilities  and  is  sufficient  to  determine 
whether  the  applit  ant  qualifies  under 
the  stanilards  in  this  subpart.  The 
ad)udicative  officer  may  require  an 


applicant  to  fde  additional  information 
to  determine  its  eligibility  for  an  award. 

(b)  Ordinarily,  the  net  worth  e.xhibit 
will  be  included  in  the  public  record  of 
the  proceeding.  However,  an  applicant 
that  objects  to  public  disclosure  of 
information  in  any  portion  of  the  exhibit 
and  believes  there  are  legal  grounds  for 
withholding  it  from  disclosure  may 
submit  that  portion  of  the  exhibit 
directly  to  the  adjudicative  officer  in  a 
sealed  envelope  labeled  "Confidential 
Financial  Information."  accompanied  by 
a  motion  to  withhold  the  information 
from  public  disclosure.  The  motion 
shall  describe  the  information  sought  to 
be  withheld  and  explain,  in  detail,  why 
it  falls  within  one  or  more  of  the 
specific  exemptions  from  mandatory 
disclosure  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552(b)  (1) 
through  (9).  The  material  in  question 
shall  be  served  on  counsel  representing 
the  agency  against  which  the  applicant 
seeks  an  award,  but  need  not  be  served 
on  any  other  party  to  the  proceeding.  If 
the  adjudicative  officer  finds  that  the 
information  should  not  be  withheld 
from  disclosure,  it  shall  be  placed  in  the 
public  record  of  the  proceeding. 
Otherwise,  any  request  to  inspect  or 
(;opv  the  exhibit  shall  be  disposed  of  in 
accordance  with  the  established 
procedures  of  the  Department  under  the 
Freedom  of  Information  Act  (t)*?  11 
through  1.2.3  of  this  part). 

§  1 .192     Documentation  of  fees  and 
expenses. 

(a)  The  application  shall  be 
accompanied  bv  full  documentation  of 
the  fees  and  expenses,  including  the 
cost  of  any  study,  analysis,  engineering 
report,  test,  project,  or  similar  matter, 
for  which  an  award  is  sought. 

(h)  The  documentati(m  shall  inc;lude 
an  affidavit  from  any  attorney,  agent,  or 
expert  witness  representing  or 
appearing  on  behalf  of  the  party,  stating 
the  ac  tual  time  expended  and  the  rate  at 
which  fees  and  other  expenses  were 
computed  and  describing  the  specific 
ser\'ices  performed. 

(1)  The  affidavit  shall  state  the 
services  performed.  In  order  to  establish 
the  hourly  rate,  the  affidavit  shall  state 
the  hourly  rate  which  is  billed  and  paid 
by  the  majority  of  clients  during  the 
relevant  time  periods. 

(2)  If  no  hourly  rate  is  paid  by  the 
majority  of  clients  because,  for  instance, 
the  attorney  or  agent  represents  most 
clients  on  a  contingency  basis,  the 
attorney  or  agent  shall  provide 
information  about  two  attorneys  or 
agents  with  similar  experience,  who 
perform  similar  work,  stating  their 
hourly  rate. 
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(c)  The  documentation  also  shall 
include  a  description  of  any  expenses 
for  which  reimbursement  is  sought  and 
a  statement  of  the  amounts  paid  and 
payable  by  the  applicant  or  by  any  other 
person  or  entity  for  the  services 
provided. 

(d)  The  adjudicative  officer  may 
require  the  applicant  to  provide 
vouchers,  receipts,  or  other 
substantiation  for  any  fees  or  expenses 
claimed,  pursuant  to  §  1.199  of  this  part. 

§  1 .1 93    Time  for  filing  application. 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding  or  in  a  significant  and 
discrete  substantive  portion  of  the 
proceeding,  but  in  no  case  later  than  30 
days  after  final  disposition  of  the 
proceeding  by  the  Department. 

(b)  For  the  purposes  of  this  subpart, 
final  disposition  means  the  date  on 
which  a  decision  or  order  disposing  of 
the  merits  of  the  proceeding  or  any 
other  complete  resolution  of  the 
proceeding,  such  as  a  settlement  or 
voluntary  dismissal,  become  final  and 
unappealable,  both  within  the 
Department  and  to  the  courts. 

(c)  If  review  or  reconsideration  is 
sought  or  taken  of  a  decision  as  to 
which  an  applicant  believes  it  has 
prevailed,  proceedings  for  the  award  of 
fees  shall  be  stayed  pending  final 
disposition  of  the  underlying 
controversy.  When  the  United  States 
appeals  the  underlying  merits  of  an 
adversary  adjudication  to  a  court,  no 
decision  on  an  application  for  fees  and 
other  expenses  in  connection  with  that 
adversary  adjudication  shall  be  made 
until  a  final  and  unreviewable  decision 
is  rendered  by  the  court  on  the  appeal 
or  until  the  underlying  merits  of  the 
case  have  been  finally  determined 
pursuant  to  the  appeal. 

Procedures  for  Considering 
Applications 

§1.194    Filing  and  service  of  documents. 

Anv  application  for  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
ail  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding  except  as  provided  in 
§  1.191  of  this  part  for  confidential 
financial  information.  The  provisions 
relating  to  filing,  service,  extensions  of 
time,  and  computation  of  time 
contained  in  §1.147  of  this  part  are 
incorporated  into  and  made  applicable 
to  this  subpart,  except  that  the  statutory 
30  day  time  limit  on  filing  the 
application  as  set  out  in  §  1.193  of  this 
part  may  not  be  extended. 


§1.195    Answer  to  application. 

(a)  Within  30  days  after  service  of  an 
application,  agency  counsel  may  file  an 
answer.  If  agency  counsel  fails  to  timely 
answer  or  settle  the  application,  the 
adjudicative  officer,  upon  a  satisfactory 
showing  of  entitlement  by  the  applicant. 
may  make  an  award  for  the  applicants 
allowable  fees  and  expenses. 

(b)  If  agency  counsel  and  the 
applicant  believe  that  the  issues  in  the 
fee  application  can  be  settled,  they  may 
jointly  file  a  statement  of  intent  to 
negotiate  a  settlement.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days,  and 
further  extensions  may  be  granted  by 
the  adjudicative  officer  upon  request  by 
agency  counsel  and  the  applicant. 

(c)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  agency  counsel's  position.  If 
the  answer  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  agency  counsel  shall 
include  with  the  answer  either 
supporting  affidavits  or  a  request  for 
further  proceedings  under  §  1.199  of  this 
part. 

§1.196    Reply. 

Within  15  days  after  ser\'ice  of  an 
answer,  the  applicant  may  file  a  reply. 
If  the  reply  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  1.199  of  this  part. 

§1.197    Comments  by  other  parties. 

Anv  party  to  a  proceeding  other  than 
the  applicant  and  agency  counsel  may 
file  comments  on  an  application  within 
30  days  after  it  is  ser\'ed  or  on  an 
answer  within  15  days  after  it  is  served. 
A  commenting  party  may  not  participate 
further  in  proceedings  on  the 
application,  unless  the  adjudicative 
officer  determines  that  the  public 
interest  requires  such  participation  in 
order  to  permit  full  exploration  of 
matters  raised  in  the  comments. 

§1.198    Settlement. 

The  applicant  and  agency  counsel 
mav  agree  on  a  proposed  settlement  of 
the  award  before  final  action  on  the 
application,  either  in  connection  with  a 
settlement  of  the  underlying  proceeding, 
or  after  the  underlying  proceeding  has 
been  concluded.  If  a  prevailing  party 
and  agencv  counsel  agree  on  a  proposed 
settlement  of  an  award  before  an 
application  has  been  filed,  the 
application  shall  be  filed  with  the 
proposed  settlement. 


§  1 .1 99    Further  proceedings. 

(a)  Ordinarily,  the  determination  of  an 
award  will  be  made  on  the  basis  of  the 
written  record.  However,  on  request  of 
either  the  applicant  or  agency  counsel, 
or  on  his  or  her  own  initiative,  the 
adjudicative  officer  may  order  further 
proceedings,  such  as  an  informal 
conference,  oral  argument,  additional 
written  submissions  or,  as  to  issues 
other  than  substantial  justification  (such 
as  the  applicant's  eligibility  or 
substantiation  of  fees  and  expenses), 
pertinent  discovery  or  an  evidentiary 
hearing.  Such  further  proceedings  shall 
be  held  only  when  necessary  for  full 
and  fair  resolution  of  the  issues  arising 
from  the  application,  and  shall  be 
conducted  as  promptly  as  possible. 
Whether  the  position  of  the  Department 
was  substantially  justified  shall  be 
determined  on  the  basis  of  the 
administrative  record,  as  a  whole, 
which  is  made  in  the  adversary 
adjudication  for  which  fees  and  other 
expenses  are  sought. 

fb)  A  request  that  the  adjudicative 
officer  order  further  proceedings  under 
this  section  shall  identify  specifically 
the  information  sought  or  the  disputed 
issues,  and  shall  explain  specifically 
why  the  additional  proceedings  are 
necessary  to  resolve  the  issues. 

(c)  In  the  event  that  an  evidentiary 
hearing  is  held,  it  shall  be  conducted 
pursuant  to  §§  1.130  through  1.151  of 
this  part,  except  tJiat  any  hearing  in  a 
proceeding  covered  by  ^  1.183(a)(l)(ii) 
of  this  part  shall  be  conducted  pursuant 
to  Rules  17  through  25  nf  the  Board  of 
Contract  Appeals  contained  in  ^  24.21  of 
this  title. 

§1.200    Decision. 

The  adjudicative  officer  or  Board  of 
Contract  Appeals  shall  issue  an  initial 
decision  on  the  application  as 
expeditiously  as  possible  after 
completion  of  proceedings  on  the 
application.  Whenever  possible,  the 
decision  shall  be  made  by  the  same 
administrative  judge  or  panel  that 
decided  the  contract  appeal  for  which 
fees  are  sought.  The  decision  shall 
include  written  findings  and 
conclusions  on  the  applicant's 
eligibility  and  status  as  a  prevailing 
party,  and  an  explanation  of  the  reasons 
for  any  difference  between  the  amount 
requested  and  the  amount  awarded. 
This  decision  also  shall  include,  if  at 
issue,  findings  on  whether  the  position 
of  the  Department  was  substantially 
justified,  whether  the  applicant  unduly 
protracted  the  proceedings,  or  whether 
special  circumstances  make  an  award 
unjust.  If  the  applicant  has  sought  an 
award  against  more  than  one  agency,  the 
decision  shall  allocate  responsibility  for 
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pdvment  of  dn\  award  madf'  amoiig  thf 
agencies,  and  shall  explain  the  reason^ 
for  the  allocation  made. 

§  1 .201     Department  review. 

(a)  Except  with  respect  to  a 

proceeding  covered  by  §  1  181(a)(l)(ii) 
of  this  part  either  the  applicant  or 
agency  counsel  may  seek  review  of  the 
initial  decision  on  the  fee  application. 
in  accordance  with  the  provisions  of 
§§  1.145(a)  and  1.146(a)  of  this  part  or 
in  accordance  with  anv  delegation  made 
pursuant  to  «?  1  189  of  this  part.  If 
neither  the  applicant  nor  agency 
counsel  seeks  review,  the  initial 
decision  on  the  fee  application  shall 
become  a  final  decision  of  the 
Department  3.5  davs  after  it  is  served 
upon  the  applicant.  If  review  is  taken, 
it  will  be  in  accord  with  the  provisions 
of «)«)  1  145(b)  through  (i)  and  1.14b(b)  of 
this  part,  or 

(b)  With  respect  to  i  proceeding 
covered  by  ^  1  183(a)(l)(ii)  of  this  part, 
either  party  may  seek  reconsideration  ot 
the  decision  on  the  fee  applicatKm  in 
accordance  with  Rule  29  of  the  Board  of 
Contract  .Appeals  contained  in  s»  24.21  of 
this  title  In  addition,  either  party  may 
appeal  a  def.ision  of  the  Board  of 
Contract  Appeals  to  the  Court  of 
Appeals  for  the  Federal  Circuit  in 
accordance  with  41  L'.S.C.  607, 

§  1 .202    Judicial  review. 

judicial  review  of  final  agency 
decisions  on  awards  mav  be  sought  as 
provided  in  5  U.S.C.  504(c)(2). 

§  1 .203    Payment  of  award. 

An  applicant  seeking  payment  of  an 
award  shall  submit  to  the  head  of  the 
agencv  administering  the  statute 
involved  in  the  proceeding  a  i::op\  of  the 
final  decision  of  the  Department 
granting  the  award,  accompanied  by  a 
statement  that  the  applicant  will  not 
seek  review  of  the  decision  in  the 
United  States  courts.  The  agency  will 
pav  the  amount  awarded  to  the 
applicant  within  6U  days,  unless 
judicial  review  of  the  award  or  of  the 
underlying  decision  of  the  adversary 
adjudication  has  been  sought  by  the 
applicant  or  any  other  party  to  the 
proceeding. 

Dalfd   C)(t,iber  7.  2002. 
,\nn  S\.  Veneman, 
Secretary  of  Agriculture. 
VK  [>.<    i):-:h()()2  Filed  10-10-02:  8  4.=i  ami 
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DEPARTMErrr  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1470 
RIN  0560-AG85 

Apple  Market  Loss  Assistance 
Payment  Program  III 

AGENCY:  c;oinmoditv  Credit  Corporation, 

r.SDA 

action:  Final  rule. 


Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  on  the 
subject  matter  of  this  rule. 


SUMMARY:  This  final  rule  implements 
the  Apple  Market  Loss  Assistance 
I'avment  Program  III  under  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Public  Law  107-171)  (the  2002 
Act)  The  program  will  provide  direct 
payments  to  apple  producers  to  provide 
relief  due  to  the  low  prices  received  for 
their  2000  crop 

DATES:  Effective  October  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Danielle  Cooke,  Price  Support  Division, 
FSA/T!SDA,  .Stop  0512.  1400 
Independence  Ave.,  SVV  .  Washington, 
DC.  20250-0512;  telephone  (202)  720- 
1919:  facsimile  (202)  690-3307;  e-mail: 
Darn  file  Cookt^wdr. fsa.usda.gov 
Pers(ms  with  disabilities  who  require 
alternative  means  for  communication 
(Braille,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA  Target  Center 
at  (202)  720-2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  IbOKc)  of  the  2002  Act 
requires  that  regulations  needed  to 
implement  Title  I  of  the  2002  Act. 
which  includes  this  program,  be 
promulgated  without  regard  to  the 
notice  and  comment  provisions  of  5 
use.  553  or  the  Statement  of  Policy  of 
the  StKiretarv  of  Agriculture  (the 
Secretarv)  effective  July  24,  1971  (36  FR 
1  (804)  relating  to  notices  of  proposed 
rulemaking  .md  public  participation  in 
rulemaking  These  regulations  are  thus 
issued  as  final 

Executive  Order  12866 

This  rule  was  determined  to  be 
signifK.ant  for  the  purposes  of  Executive 
tirder  12866  and  has  been  reviewed  by 
the  (Iffice  of  Management  and  Budget 

Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
assistance  program  found  in  the  Catalog 
of  F'ederal  Domestic  Assistance  to  which 
this  final  rule  applies  is: 
Spe(  iai  Apple  Program — 10.075 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 


Environmental  Assessment 

The  environmental  impacts  of  this 
final  rule  have  been  considered  under 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4321  ei  seq., 
the  regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508).  and  FSA's  regulations  for 
c:ompliance  with  NEPA.  7  CFR  part  799. 
FSA  has  completed  a  final 
environmental  assessment  and 
concluded  that  the  proposed  action  will 
have  no  significant  impacts  upon  the 
human  environment  as  documented 
through  the  completion  of  a  Finding  of 
No  Significant  Impact  (FONSI).  A  copy 
of  the  final  environmental  assessment 
and  FONSI  are  available  for  inspection 
and  review  upon  request. 

Executive  Order  12372 

This  program  is  not  subject  to 
Executive  Order  12372,  which  requires 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  does  not  apply  to 
this  rule  because  CCC  is  not  required  by 
5  U.S.C.  553  or  any  other  law  to  publish 
a  notice  of  proposed  rulemaking  about 
this  rule.  Also,  this  rule  contains  no 
mandates  as  defined  in  sections  202  and 
205  of  UMRA. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Section  1601(c)  of  the  2002  Act 
requires  that  the  regulations  necessary 
to  implement  these  provisions  be  issued 
as  soon  as  practical  after  the  date  of 
enactment  of  Pub  I,.  107-171  and  that 
such  regulations  shall  be  issued  without 
regard  to  the  notice  and  comment 
provisions  of  5  U.S.C.  553.  Section 
1601(c)  also  requires  that  the  Secretary 
use  the  authority  in  section  808  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Pub'.  L.  104-121 
(SBREFA),  which  allows  an  agency  to 
forgo  SBREFAs  usual  60-day 
Congressional  review  delay  of  the 
effective  date  of  a  major  regulation  if  the 
agency  find  that  there  is  good  cause  to 
do  so.  These  regulations  affect  the 
planting  and  marketing  decisions  of  a 
large  number  of  agricultural  producers. 
Accordingly,  this  rule  is  effective  upon 
filing  for  public  inspection  by  the  Office 
of  the  Federal  Register. 
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Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
provides  that  the  promulgation  of 
regulations  and  the  administration  of 
Title  1  of  the  2002  Act  shall  be  done 
without  regard  to  chapter  5  of  title  44 
of  the  United  States  Code  (the 
Paperwork  Reduction  Act).  Accordingly, 
these  regulations  and  the  forms  and 
other  information  collection  activities 
needed  to  administer  the  program 
authorized  by  these  regulations  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

Information  Collection 

FSA  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 
Act  (GPEA)  and  the  Freedom  to  E-File 
Act,  which  require  Government 
agencies  in  general  and  FSA  in 
particular  to  provide  the  public  the 
option  of  submitting  information  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  The 
forms  and  other  information  collection 
acdvities  required  for  participation  in 
the  program  implemented  under  this 
rule  are  not  yet  fully  implemented  for 
the  public  to  conduct  business  with 
FSA  electronically.  However,  the 
application  form  will  be  available 
electronically  through  the  USDA 
ePonns  Web  site  at  http:// 
www.sc.egov.usda.gov  for  downloading. 
The  regulation  will  be  available  at  FSA's 
Price  Support  Division  internet  site  at 
h  ttp  ://www.fsa.usda.gov/dafp/psd. 
Applications  may  be  submitted  at  the 
FSA  county  offices,  by  mail  or  by  FAX. 
At  this  time,  electronic  submission  is 
not  available  because  signattu'es  from 
multiple  producers  with  shares  in  the 
apple  operation's  production  are 
required.  Still,  full  implementation  of 
electronic  submission  is  underway. 

Background 

Section  10105  of  the  2002  Act  directs 
the  Secretary  of  Agriculture  to  use  $94 
million  of  funds  of  the  Commodity 
Credit  Corporation  (CCC)  to  provide 
assistance  to  producers  for  loss  of 
markets  during  the  2000  crop  year. 

Apples  are  grown  in  every  state  in  the 
continental  United  States,  and  are 
grown  commercially  in  36  states.  During 
the  past  few  years  a  number  of  factors 
have  produced  a  serious  economic  crisis 
that  threatens  the  existence  of  apple 
producers  throughout  the  United  States. 
Twenty  years  of  increasing  world 
production,  stagnant  domestic 
consumption,  natural  disasters  and  low- 
priced  juice  imports  have  altered  the 
blueprint  for  economic  success  in  the 
apple  industry. 


This  rule  addresses  the  situation  by 
continuing  with  an  ongoing  series  of 
rulemaking  that  authorizes  continuation 
of  a  program  for  the  market  loss  of 
apples  for  2000  crop  production 
utilizing  the  forgoing  authority.  The 
payments  provided  by  this  rule  will 
offset  a  portion  of  the  per-bushel  losses 
producers  have  incurred  marketing 
apples  in  the  U.S.  Those  eligible  will 
receive  an  immediate  payment  to  help 
pay  operating  expenses  and  meet  other 
financial  obligations. 

Section  801  of  Public  Law  106-387 
authorized  the  first  Apple  Market  Loss 
Assistance  Program  (AMLAP  I)  for  the 
1998  and  1999  crops  of  apples. 
Regulations  for  that  program  were 
pubhshed  on  March  8,  2001  (66  FR 
13839).  A  similar  program  (AMLAP  II) 
was  authorized  in  section  741  of  Public 
Law  107-76,  as  amended  by  Public  Law 
101-117,  for  the  2000  crop  of  apples, 
which  provided  that  there  could  be  no 
duplicative  benefits  made  under  another 
act  for  the  same  losses  covered  by 
AMLAP  I.  Because  there  was  no 
exemption  from  rulemaking,  as 
provided  in  section  1601(c)  of  the  2002 
Act,  a  proposed  rule  was  issued  on  July 
19,  2002  for  AMLAP  II  (67  FR  47477), " 
and  a  final  rule  was  published  on 
September  12,  2002  (67  FR  57719). 

The  2002  Act  does  not  contain  any 
reference  to  duplicative  pa\Tiients, 
Because  (1)  the  2002  Act  was  later 
enacted,  and  there  is  no  legislative 
history  to  indicate  that  Public  Law  107- 
76,  as  amended  by  Public  Law  107-117, 
was  to  be  applied  to  subsequently- 
enacted  statutory  provisions,  and  (2)  the 
funds  available  to  make  payments  under 
AMLAP  II  are  not  sufficient  to  cover  all 
of  the  losses  incurred  by  producers  with 
respect  to  their  2000  crop  of  apples. 
AMLAP  111  payments  made  to  producers 
who  receive  AMLAP  II  payments  are  not 
considered  duplicative  payments, 
which  are  prohibited  under  AMLAP  II. 

The  2002  Act  provides  that  producers 
of  apples  can  receive  a  payment  on  a 
per-pound  basis  for  2000-crop 
production  from  a  qualifying  operation, 
up  to  a  maximum  of  5  million  pounds 
per  separate  apple  operation.  To  be 
eligible,  apple  producers  must:  (1)  Have 
produced  and  harvested  apples  during 
the  2000  crop  year,  and  (2)  apply  for 
cash  payments  during  the  application 
period  for  each  apple  operation.  The 
2002  Act  also  specified  that  benefits 
under  the  program  would  not  be  subject 
to  payment  or  income  eligibility 
limitations,  other  than  those  provided 
for  in  the  statute.  Therefore,  producers 
do  not  have  to  be  in  the  business  of 
producing  and  marketing  agricultural 
products  at  the  time  of  application  if  the 
producer  was  actively  producing  and 


marketing  agricultural  products  during 
the  2000  crop  year.  At  the  close  of  the 
sign-up  period,  a  national  per-pound 
payment  rate  will  be  determined  bv 
dividing  the  available  S94.000.000  by 
the  total  pounds  of  apples  from  all 
applicants,  with  no  operation  exceeding 
5  million  pounds.  Because  funds  for  this 
program  are  fixed,  the  national  axerage 
payment  rate  and  individual  payments 
can  only  be  calculated  after  the  total 
eligible  quantity  of  apple  production 
has  been  determined.  Information 
provided  on  applications  will  be  subject 
to  verification  by  FSA.  Applications  to 
be  verified  will  be  selected  randomly. 
Penalties  for  false  certifications  can  be 
easily  assessed  and  are  expected  to 
minimize  such  certifications.  Apple 
operations  may,  during  the  application 
period,  apply  in  person  at  FSA  county 
offices  during  regular  business  hours. 
Alternatively,  program  applications  may 
be  obtained  by  mail,  telephone,  and 
facsimile  from  their  designated  FSA 
county  office  or  obtained  via  the 
Internet.  The  Internet  Web  site  is 
located  at  http://www.fsa.usda.gov/ 
dafp/psd/. 

List  of  Subjects  in  7  CFR  Part  1470 

Apples,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  1470  is  amended 
as  follows: 

PART  1470— APPLE  MARKET  LOSS 
ASSISTANCE  PAYMENT  PROGRAM 

1.  The  authority  citation  for  part  1470 
is  revised  to  read  as  follows: 

Authority:  Sec.  811.  Pub.  L.  loei-387.  114 
Stat.  1549;  Sec.  741,  Pub.  L.  107-76,  115  .Stat. 
704:  Sec.  102.  Pub.  L.  107-117,  115  Stat. 
2230:  Sec.  10105.  Pub.  L.  107-171.  116  Stat 
489. 

2.  Add  subpart  C  to  part  1470  to  read 
as  follows: 

Subpart  C — Apple  Market  Loss 
Payment  Program  III 

Sec. 

1470.201  .Applicability. 

1470.202  Administration. 

1470.203  Definitions. 

1470.204  Time  and  method  of  application. 

1470.205  Eligibility. 

1470.206  Proof  of  production. 

1470.207  Availability  of  funds. 

1470.208  Applicant  payment  quantity. 

1470.209  Payment  rate  and  apple  operation 
payment. 

1470.210  Offsets  and  withholdings. 

1470.211  Assignments. 

1470.212  Appeals. 

1470.213  Misrepresentation  and  scheme  or 
device. 

1470.214  Estates,  trusts,  and  minors. 

1470.215  Death,  incompetency,  or 
disappearance. 
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147U.216     Mdintenance  and  insptjctton  ol 

rw.ords. 
1470  217     Refunds,  joint  and  several 

liabililv. 
1470.218     Violation.s  of  highly  erodible  land 

and  wetland  t  onser\ation  provisions. 

Subpart  C— Apple  Market  Loss 
Assistance  Payment  Program  III 

§1470.201     Applicability. 

,i)  Thf  rfi;ui-itinii>  in  this  subpart  are 
afiplu  tihl.'  '1  prnilui  'Ts  nf  the  .iOOO  f  rop 
lit  applt'>  Th^'^^■  rt'^ulritu ins  set  fnrth  thr 
terms  and  conditions  under  which  the 
ClDmmoditv  Credit  Corporation  1C;CC) 
>h.dil  provide  pavments  to  apple 
priuim.ers  who  have  .ipphed  to 
participate  in  the  .Apple  Market  Loss 
.Assistance  Pavment  Program  III  in 
accordance  with  section  IOIO.t  of  Public 
Law  107-171.  .Additional  tt-rms  and 
conditions  mav  be  set  forth  in  the 
pavment  application  that  must  be 
e\e(  uted  bv  participants  to  receive  a 
market  Iosn  pavment  tnr  apph-s 

[b)  Pavments  shall  be  available  mily 
for  apples  produced  and  harvested  in 
the  United  States. 

§1470.202     Administration. 

(a)  The  .\ppK'  Markft  Loss  Assistance 
Payment  Program  Hi  shall  be 
administer'MJ  under  the  general 
superviMon  nf  the  Executive  Vice 
President.  CCC.  or  a  designee,  and  shall 
be  carried  out  in  the  field  by  FSA  State 
and  (nuntv  committees  (State  and 
(duntv  committees)  and  FSA 
employees. 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof. 
do  not  have  the  authorit\  to  modif\-  or 
waive  anv  of  the  provisions  of  the 
regulations  of  this  subpart. 

(c)  The  State  committee  shall  take  any 
action  required  b\  the  regulations  nf  this 
>ubpart  that  has  nnt  been  taken  b\  the 
county  committee  The  State  committee 
shall  also: 

( 1 )  Correct,  or  require  the  county 
committee  to  correct,  any  action  taken 
bv  such  countv  committee  that  is  not  in 
accordance  with  the  regulations  of  this 
subpart:  and 

(_')  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  the  regulations  of  this 
subpart 

[a]  No  provision  or  delc?gation  ot  this 
subpart  to  a  State  or  county  c;ommittee 
shall  preclude  the  Executive  Vice 
President.  C.C.C..  or  a  designee,  from 
determining  any  question  arising  under 
the  program  or  from  reversing  or 
modifying  anv  determination  made  bv 
the  State  or  countv  committee 

(e)  The  Deputv  .Administrator  for 
Farm  Programs.  FS.A.  may  authorize 
State  and  countv  committees  to  waive  or 


inodit\  d.Mdlmes  and  other  program 
requirements  in  ca.se>  where  lateness  or 
failure  to  meet  such  other  requirements 
do  not  ddverselv  affect  the  operation  of 
the  .Apple  Market  Loss  Assistance 
l'<ivin>'nt  Pnigram  III  and  do  not  violate 
statutorv  limitations  on  the  program. 

(f)  Payment  applications  and  related 
do(  iiments  not  excM:uted  in  ac(:ordanc;e 
with  the  terms  and  conditions 
determined  and  announced  by  CCC. 
including  anv  purported  execution 
outside  of  the  dates  auth(jrized  by  CCC. 
shall  be  null  and  void  unless  the 
Executive  Vice  President.  CCC.  shall 
otherwise  allow. 

§1470.203    Definitions. 

The  definitions  -.et  forth  in  this 
section  shall  applv  to  the  .Apple  Market 
Loss  Assistance  Payment  Program  III  as 
fiillows: 

Ailnunistrator  means  the 
.Administrator.  Farm  Service  Agency. 

Applf'  operation  means  anv  person  or 
group  of  persons  who.  as  a  single  unit 
as  determined  bv  CCC.  produces  and 
markets  apples  in  the  L'nited  States. 

Appludtion  means  the  Apple  Market 
Loss  .Assistance  Pavment  .Application. 
Application  pt-nod  means  the  period 
beginning  St^ptember  .10.  200J.  and 
ending  on  November  H.  2002.  for 
producers  to  apply  for  program  benefits. 

(.(.'(.'  means  the  (Aimmodity  Credit 
(.Mirporation. 

County  committee  means  the  FSA 
countv  committee. 

Countv  office  means  the  local  FSA 
office. 

Departnirnt  or  I'SDA  means  the 
I  nited  States  Department  of 
Agru  ulture. 

Deputv  Administrator  means  the 
Deputv  Administrator  for  Farm 
Programs.  F.irm  Service  Agency,  or  a 
designee. 

Eliiiihle  piodu(  tion  means  apples  that 
were  produced  and  harvested  in  the 
United  States  anytime  during  the  2000 
crop  vear.  up  to  a  maximum  of  .t  million 
pounds  per  apple  operation. 

Farm  Senice  Agency  or  FSA  means 
the  Farm  .Service  Agency  of  the 
Dep.irtment 

Pavment  pounds  means  the  pounds  of 
■ipples  for  whic:h  an  operation  is  eligible 
til  be  paid  under  this  subpart 

Person  means  anv  individual,  group 
of  individuals,  partnership,  corporation, 
estate,  trust  association,  cooperative,  or 
other  business  enterprise  or  other  legal 
entity  who  is,  or  whose  members  are.  a 
citizen  of,  or  legal  resident  alien  (jr 
aliens  in  the  United  States. 

Secretar\'  means  the  Secretary'  of  the 
United  States  Department  of  Agriculture 
or  anv  other  offict^r  or  employee  of  the 
Department  who  has  been  delegated  the 


authority  to  act  in  the  SecretJiry's  stead 
with  respec:t  to  the  program  established 
in  this  subpart. 

United  States  means  the  50  States  of 
the  United  States  of  America,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Ric.o. 

Verifiable  production  records  means 
evidence  that  is  used  to  substantiate  the 
amount  of  harvested  production 
reported  and  that  can  be  verified  by  CCC 
through  an  independent  source. 

§  1 470.204    Time  and  mettiod  of 
application. 

(a)  Apple  producers  may  obtain  an 
application,  in  person,  by  mail,  by 
telephone,  or  by  facsimile  from  any 
county  FSA  office.  In  addition, 
applicants  may  download  a  copy  of  the 
application  at  http:// 
v^^^^\v.sc.egov.usda.Bov. 

(b)  A  request  for  benefits  under  this 
subpart  must  be  submitted  on  a 
completed  application  as  defined  in 

<?  1470.203.  Applications  should  be 
submitted  to  the  FSA  county  office 
serving  the  county  where  the  apple 
operation  is  located  but.  in  any  case, 
must  be  received  by  the  FSA  county 
office  bv  the  close  of  business  on 
November  8,  2002,  Applications  not 
received  bv  the  close  of  business  on 
suc:h  date  will  be  disapproved  as  not 
having  been  timely  filed  and  the  apple 
operation  will  not  be  eligible  for 
benefits  under  this  program. 

(c)  All  persons  who  share  in  the  risk 
of  an  apple  operation's  total  production 
must  certifv  to  the  information  on  the 
application  before  the  application  will 
be  considered  complete. 

(d)  The  apple  operation  requesting 
benefits  under  this  subpart  must  certify 
to  the  accuracy  and  truthfulness  of  the 
information  provided  in  their 
application.  All  information  provided  is 
suijject  to  verification  by  CCC.  Refusal 
to  allow  CCC  or  any  other  agency  of  the 
Department  of  Agriculture  to  verify  any 
information  provided  will  result  in  a 
denial  of  eligibility.  Furnishing  the 
information  is  voluntary:  however, 
without  it  program  benefits  will  not  be 
approved.  Providing  a  false  certification 
to  the  government  is  punishable  by 
imprisonment,  fines  and  other  penalties. 

§1470.205     Eligibility. 

(a)  To  be  eligible  to  receive  a  payment 
under  this  subpart,  an  apple  operation 
must: 

(1)  Have  produced  and  harvested 
apples  in  the  United  States  at  some  time 
during  the  2000  crop  year; 

(2)  Apply  for  payments  during  the 
application  period  according  to 

«?  1470.204. 

(b)  Payments  may  be  made  for  losses 
suffered  by  an  eligible  producer  who  is 
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now  deceased  or  is  a  dissolved  entity  if 
a  representative  who  currently  has 
authority  to  enter  into  a  contract  for  the 
producer  signs  the  application  for 
payment.  Proof  of  authority  to  sign  for 
the  deceased  producer  or  dissolved 
entity  must  be  provided.  If  a  producer 
is  now  a  dissolved  general  partnership 
or  joint  venture,  all  members  of  the 
general  partnership  or  joint  venture  at 
the  time  of  dissolution,  or  their  duly 
authorized  representatives,  must  sign 
the  application  for  payment. 

(c)  An  apple  operation  must  submit  a 
timely  application  and  comply  with  all 
other  terms  and  conditions  of  this 
subpart  and  instructions  issued  by  CCC, 
as  well  as  comply  with  those 
instructions  that  are  otherwise 
contained  in  the  application  to  be 
eligible  for  benefits  under  this  subpart. 

(d)  All  payments  under  this  subpart 
are  subject  to  the  availability  of  hinds. 

§  1 470^06    Proof  of  production. 

(a)  Apple  operations  selected  for  spot 
checks  by  CCC  must,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator,  provide  adequate  proof 
of  the  apples  produced  and  harvested 
during  the  2000  crop  year  to  verify 
production.  The  documentary  evidence 
of  apple  production  claimed  for 
payment  shall  be  reported  to  CCC 
together  with  any  supporting 
documentation  under  paragraph  (b)  of 
this  section.  The  2000  crop  year 
production  must  be  documented  using 
actual  records. 

(b)  All  persons  involved  in  such  apple 
operation  producing  apples  during  the 
2000  crop  year  must  provide  any 
available  supporting  documents  to  assist 
the  county  FSA  office  in  verifying  the 
operation's  apple  production  indicated 
on  the  Application.  Examples  of 
supporting  documentation  include,  but 
are  not  limited  to:  picking,  packout,  and 
payroll  records,  RMA  records,  sales 
documents,  copies  of  receipts,  ledgers  of 
income,  or  any  other  documents 
available  to  confirm  the  production  and 
production  history  of  the  apple 
operation.  In  the  event  that  supporting 
documentation  is  not  presented  to  the 
county  FSA  office  requesting  the 
information,  apple  operations  will  be 
determined  ineligible  for  benefits. 

§  1 470.207    Availability  of  funds. 

The  total  available  program  funds 
shall  be  $94  million  as  provided  by 
§  10105  of  Public  Law  107-171  except 
as  determined  appropriate  by  the 
Executive  Vice  President  of  CCC  and 
authorized  by  law.  Any  discretion  in 
such  matters  shall  be  the  discretion  of 
the  Executive  Vice  President  alone. 


§  1470.208    Applicant  payment  quantity. 

(a)  The  applicants  payment  quantity 
of  apples  will  be  determined  by  CCC. 
based  on  the  production  of  the  2000 
crop  of  apples  that  was  produced  and 
harvested  by  each  operation. 

(b)  The  maximum  quantity  of  apples 
for  which  producers  are  eligible  for  a 
payment  under  this  subpart  shall  be  5 
million  pounds  per  operation.  The 
Deputy  Administrator  shall  determine 
what  may  be  considered  a  distinct 
operation  and  that  decision  shall  be 
final. 

§  1470.209    Payment  rate  and  apple 
operation  payment. 

(a)  A  national  per-pound  payment  rate 
will  be  determined  after  the  conclusion 
of  the  application  period,  and  shall  be 
calculated,  to  the  extent  practicable,  by 
dividing  the  S94  million  available  for 
the  Apple  Mfuket  Loss  Assistance 
Payment  Program  III  by.  for  all 
applicants  taken  together,  the  total 
pounds  of  eligible  production  approved 
for  payment, 

(b)  Each  eligible  apple  operations 
payment  will  be  calculated  by 
multiplying  the  payment  rate 
determined  in  peuagraph  (a)  of  this 
section  by  the  apple  operation's  eligible 
production, 

(c)  In  the  event  that  approval  of  all 
eligible  applications  would  result  in 
expenditures  in  excess  of  the  amount 
available,  CCC  shall  reduce  the  payment 
rate  in  such  manner  as  CCC,  in  its  sole 
discretion,  finds  fair  and  reasonable. 

(d)  A  reserve  may  be^reated  to  handle 
claims  but  claims  shall  not  be  payable 
once  the  available  funding  is  otlierwise 
expended. 

§  1 470.21 0    Offsets  and  withholdings. 

CCC  may  offset  or  withhold  any 
eunount  due  CCC  under  this  subpart  in 
accordance  with  the  provisions  of  part 
1403  of  this  chapter. 

§  1 470.21 1     Assignments. 

Any  person  who  may  be  entitled  to  a 
payment  may  assign  his  rights  to  such 
payment  in  accordance  with  part  1404 
of  this  chapter  or  successor  regulations 
as  designated  by  the  Department. 

§1470.212    Appeals. 

Any  producer  who  is  dissatisfied  with 
a  determination  made  pursuant  to  this 
subpart  may  make  a  request  for 
reconsideration  or  appeal  of  such 
determination  in  accordance  with  the 
appeal  regulations  set  forth  at  parts  1 1 
and  780  of  this  title. 

§  1 470.21 3    Misrepresentation  and  scheme 
or  device. 

(a)  An  apple  operation  shall  be 
ineligible  to  receive  assistance  under 


this  program  if  it  is  determined  by  the 
State  committee  or  county  committee  to 
have  knowingly: 

(1)  Adopted  any  scheme  or  device 
that  tends  to  defeat  the  purpose  of  this 
program: 

(2)  Made  any  fraudulent 
representation:  or 

(3)  Misrepresented  any  fact  affecting  a 
determination  under  this  program. 

CCC  will  notify  the  appropriate 
investigating  agencies  of  the  L'nited 
States  and  take  steps  deemed  necessary 
to  protect  the  interests  of  the 
government. 

(b)  Any  funds  disbursed  pursuant  to 
this  part  to  any  person  or  operation 
engaged  in  a  misrepresentation,  scheme, 
or  device,  shall  be  refunded  to  CCC  in 
accordance  with  *i  1470.217(a).  The 
remedies  provided  in  this  subpart  shall 
be  in  addition  to  other  civil,  criminal,  or 
administrative  remedies  which  may 
apply. 

§  1470.214    Estates,  trusts,  and  minors. 

(a)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authority  to  execute  such  documents. 

(b)  A  minor  who  is  otherwise  eligible 
for  assistance  under  this  part  must  also: 

(1)  Establish  that  the  right  of  majority 
has  been  conferred  on  the  minor  by 
court  proceedings  or  by  statute: 

(2)  Show  that  a  guardian  has  been 
appointed  to  manage  the  minor's 
property  and  the  applicable  program 
documents  are  executed  by  the 
guardian;  or 

(3)  Furnish  a  bond  under  which  the 
surety  guarantees  any  loss  incurred  for 
which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 

§1470.215    Death,  incompetency,  or 
disappearance. 

In  the  case  of  death,  incompetency, 
disappearance  or  dissolution  of  a  person 
that  is  eligible  to  receive  benefits  in 
accordance  with  this  part,  such  person 
or  persons  specified  in  part  707  of  this 
chapter  may  receive  such  benefits,  as 
determined  appropriate  by  FSA. 

§1470.216    Maintenance  and  inspection  of 
records. 

(a)  Persons  making  application  for 
benefits  under  this  program  must 
maintain  accurate  records  and  accounts 
that  will  document  that  they  meet  all 
eligibility  requirements  specified 
herein,  as  may  be  requested  by  CCC. 
Such  records  and  accounts  must  be 
retained  for  3  years  after  the  date  of 
payment  to  the  apple  operation  under 
this  program.  Destruction  of  the  records 
3  years  after  the  date  of  payment  shall 
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be  at  the  risk  of  the  partv  undertakiim 
the  destruction. 

(b)  At  all  times  during  regular 
business  hours,  authorized 
representatives  of  CCC.  the  United 
States  Department  of  Agriculture,  or  the 
Comptriiller  General  of  the  United 
States  shall  h.ive  access  to  the  premises 
of  the  apple  operation  in  order  to 
inspect,  examine,  and  make  copies  ot 
the  books,  records,  and  accounts,  and 
other  written  data  as  specified  in 
paragraph  (a)  of  this  section. 

(c)  Anv  funds  disbursed  pursuant  to 
this  part  to  anv  person  or  operation  who 
does  not  comply  with  the  provisions  of 
paragraphs  (a)  or  (b)  of  this  section,  or 
who  otfierwise  receives  a  payment  for 
which  they  are  not  eligible,  shall  be 
refunded  w  ith  interest. 

§1470.217     Refunds;  joint  and  several 
liability. 

(a)  In  the  event  of  an  error  on  an 

application,  a  failure  to  complv  with 
anv  term,  requirement,  or  condition  tor 
pavment  arising  under  the  application, 
or  this  subpart,  all  improper  pavments 
shall  be  refunded  to  CXJ'.  together  with 
interest  and  late  pavment  charges  as 
provided  in  part  1403  of  this  title, 
lb)  All  persons  signing  an  apple 
operation  s  application  for  pavment  as 
having  an  interest  in  the  operation  shall 
be  jointlv  and  severally  liable  for  any 
refund,  including  related  c:harges.  that  is 
determined  to  be  due  for  anv  reason 
under  the  terms  and  conditions  of  the 
application  or  this  part  with  respect  to 
such  operation 

§  1 470.21 8    Violations  of  highly  erodible 
land  and  wetland  conservation  provisions. 

The  provisions  of  part  \2  ot  this  title 
applv  to  this  subpart 

Signed  in  Washington,  DC,  on  September 
2=i   2002 
lames  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
(FR  Doc.  02-25984  Filed  10-8-02,  1  07  pm| 
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ACTION:  Interim  rule  with  request  for 
(  niuments. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8CFR217 
[INS  No.  2219-02] 
RIN1115-AG73 

Passenger  Data  Elements  for  ttie  Visa 
Waiver  Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 


SUMiyiARY:  This  rule  serves  to  further 

implement  the  automated  entrv'  and  exit 
control  svstem  mandated  bv  section 
217(h)  and  other  provisions  of  the 
Immigration  and  Nationality  Act  (Act) 
hv  specifving  those  passenger  data 
elements  that  must  be  electronically 
transmitted  to  the  Immigration  and 
Naturalization  .Service  (Service)  by 
carries  seeking  to  transport  Visa  Waiver 
Program  (V'VVP)  passengers  into  and  out 
of  the  llnited  States  on  or  after 
publication  of  this  rule.  This  rule  will 
also  ensure  that  legitimate  V'WP  travel  is 
not  disrupted  This  rule  is  necessary  for 
the  proper  identification  and  monitoring 
nf\\VP  aliens. 

DATES:  Etfpctive  date:  OcXoher  11.  2002 
(jiiunwnt  ddtr  Written  comments  must 
be  submitted  on  or  before  November  12. 
2002. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director.  Regulations 
ami  Forms  Services  Division, 
Immigration  antl  Naturalization  Service, 
42.S  1  Street  NW.  Room  4034. 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No   22UM)2  on  vour  correspondence. 
Comments  may  also  be  submitted 
electronicallv  to  the  Service  at 
//Lsregsvausdo/  ^ov  Comments  submitted 
electronicallv  must  include  the  INS  No. 
221^02  in  the  subject  heading  to 
ensure  that  the  comments  can  be 
transmitted  electyinically  to  the 
appropriate  program  office,  ('omments 
are  available  for  public  inspection  at  the 
above  address  bv  calling  (202)  514-3291 
to  arr.mgt^  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mi(  hael  |.  Flemmi.  .Assistance  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service. 
425  I  Street  NW..  Room  5237, 
Washington.  DC  20536,  telephone 
number  (202)  305-9247 
SUPPLEMENTARY  INFORMATION: 

Background 

(Congress  mandated  that,  by  2005,  the 
U.S.  Department  of  lustice  must 
complete  deployment  at  all  ports-of- 
entrv  (POE)  of  an  entry-exit  system  that 
integrates  the  available  alien  arrival  and 
departure  data  that  exists  in  the  systems 
of  the  Department  and  the  U.S. 
Department  of  State  (DOS).  The 
lmmigrafi(jn  and  Naturalization  Service 
Data  Management  Improvement  Act  of 
2000.  Public  Law  106-215.  114  Stat.  337 
(2000).  codified,  as  amended,  at  8  U.S.C. 
1365a.  This  svstem  also  must  include 
the  arrival  and  departure  for  any  visitor 
who  transits  through  the  air  and 


seaports  and  is  admitted  under  the  Visa 
Waiver  Program. 

What  Is  the  Visa  Waiver  Program 
(VWP)? 

The  \'isa  Waiver  Program  (VWP) 
permits  nationals  from  participating 
countries  to  apply  for  admission  to  the 
United  States  for  a  duration  of  90  days 
or  fewer,  as  nonimmigrant  visitors  for 
business  or  pleasure,  without  first 
obtaining  a  nonimmigrant  visa, 
provided  that  all  other  statutory  and 
regulatory  requirements  are  met.  If 
arriving  by  air  or  sea,  a  VWP  traveler 
must  arrive  on  a  cartier  that  signed  an 
agreement  (signatory  carrier)  with  the 
Service  guaranteeing  that  it  will 
transport  its  VWP  passengers  deemed 
inadmissible  or  deportable  out  of  the 
United  States  at  no  expense  to  the 
United  States  government.  See  8  CFR 
part  217.  The  VWP  has  been  expanded 
and  made  permanent.  This  rule 
implements  one  of  the  steps  to  making 
the  VWP  system  permanent. 

How  Does  the  Permanent  VWP  Change 
the  Pilot  Program? 

The  Visa  Waiver  Permanent  Program 
Act  (\^VPPA).  Public  Law  106-396.  114 
Stat.  1637  (Oct.  30,  2000),  converted  the 
Vias  Waiver  Pilot  Program  which  was 
first  launched  in  1988  into  a  permanent 
program  with  several  modifications. 
Congress  modified  the  pilot  program  in 
order  to  safeguard  the  United  States'  law 
enforcement  and  security  interests  and 
to  reduce  the  ability  of  inadmissible 
aliens  to  enter  the  United  States  under 
the  program.  See  H.R.  Rep.  No.  106-564, 
at  7  (2000);  see  also  H.R.  Rep.  No.  106- 
1048,  p.  unavail.  (2001).  Among  other 
modifications,  the  VWPPA  required  the 
Attorney  General  to  develop  and 
implement,  on  or  before  October  1, 
2001,  at  automated  entry  and  exit 
control  svstem  to  collect  the  arrival  and 
departure  record  for  each  VWP 
passenger  admitted  at  a  U.S.  air  or  sea 
port-of-entry  (POE).  The  automated 
control  system  was  to  be  based,  to  the 
maximum  extent  practicable,  on 
passenger  data  collected  and 
electronically  transmitted  by  each 
carrier  that  has  an  agreement  with  the 
Service  to  transport  aliens  to  the  United 
States.  The  Service  has  worked  with  and 
informed  the  Air  Transport  Association 
(ATA).  International  Air  Transport 
Association  (lATA),  International 
Council  of  Cruise  Lines  (ICCL),  and 
other  interested  stakeholders  of  the 
development  of  the  electronic  arrival 
passenger  data  transmittal  system. 
Currently,  over  140  carriers  submit 
electronic  arrival  passenger  information. 
Of  those  carriers  who  do  not  currently 
have  this  system  in  place,  most  are  fully 
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aware  of  both  the  arrival  and  departure 
requirements  of  the  system  and  the 
statutory  deadline  being  implemented 
in  this  rule.  The  departure  requirements 
are  the  same  as  the  cvurent  APIS  arrival 
information. 

Upon  publication  of  this  rule, 
travelers  will  not  be  admitted  to  the 
United  States  under  the  VWP  unless 
they  arrive  on  carriers  that  are 
electronically  transmitting  to  the 
automated  entry  and  exit  control 
system,  VWP  passenger  data  that  is 
sufficient  to  carry  out  the  purpose  of 
section  217(h)  of  the  Act  including  the 
calculation  of  the  percentage  of 
nationals  from  each  program  country 
who  received  a  waiver  after  arriving  at 
a  U.S.  air  or  sea  POE  and  for  whom  no 
record  of  departure  exists. 

Why  Is  the  Development  and 
Implementatin  of  an  Automated  Entry 
and  Exit  Control  System  Important  for 
Protecting  the  Integrity  of  the  VWP? 

Controlling  our  borders  requires 
collecting  information  regarding  the 
movement  of  aliens  in,  through,  and  out 
of  the  United  States.  Such  information 
allows  the  U.S.  Government  to  make 
informed  policy  and  management 
decisions,  to  identify  and  take  action 
against  those  who  violate  the  law,  to 
locate  individual  aliens  of  interest  to 
law  enforcement  entities,  to  track  the 
immigration  status  of  individual  aliens 
so  that  only  those  eligible  receive 
immigration  benefits,  and  to  keep  out 
terrorists  and  other  malafides.  To  meet 
these  objectives  Congress  has  mandated 
that  the  Service  create  an  electronic 
Entry-Exit  System.  Developing  an 
effective  entry  and  exit  control  system 
to  monitor  VWP  admissions  and 
departures  is  a  significant  step  in 
building  this  system.  Additionally, 
advance  manifests  provide  the  Service 
with  em  opportunity  to  more  thoroughly 
analyze  information  regarding  persons 
from  countries  participating  in  the  Visa 
Waiver  program,  who  are  seeking  to 
enter  into  or  depart  from  the  United 
States  upon  arrival  under  the  VWP  and 
to  identify  individuals  who  may  be 
inadmissible  to  the  United  States  or 
otherwise  of  interest  to  the  Service  or 
another  law  enforcement  agency. 
Submission  of  early  advance  passenger 
information  also  facilitates  the  ability  of 
the  Service  to  notify  other  law 
enforcement  authorities  that  an  arriving 
passenger  on  board  may  present  a 
potential  safety  or  security  risk. 
Furthermore,  the  development  of  an 
automated  entry  and  exit  control  system 
will  allow  the  Service  to  fulfill  the 
reporting  requirements  mandated  by 
sectin  217(h)(1)(C)  of  the  Act. 


For  Which  Passengers  Must  the 
Requested  Information  Be  Transmitted 
Electronically  on  or  After  the  Date  of 
Publication  of  This  Rule? 

Carriers  must  electronically  transmit 
passenger  arrival  data  in  accordance 
with  this  regulation  for  every  applicant 
for  admission  under  the  VWTP  that  the 
carrier  transports  by  air  or  sea  to  a  U.S. 
port-of-entry  on  or  after  the  date  of 
publication  of  this  rule.  Carriers  must 
electronically  transmit  passenger 
depeuture  data  in  accordance  with  this 
regulation  for  every  passenger  who  was 
admitted  to  the  United  States  under  the 
VWP  that  the  carrier  transports  by  air  or 
sea  from  the  United  States  to  a  foreign 
port  or  place  on  or  after  the  date  of 
publication  of  this  rule.  Carriers  are 
only  required  to  transmit  departure 
passenger  information  for  those 
departing  VWT  passengers  who  were 
admitted  under  the  VWP  after  arriving 
at  a  port-of-entry  via  sea  or  air. 

What  Are  the  Timeframes  for  the 
Electronic  Transmission  of  the 
Required  VWP  Passenger  Information? 

This  rule  provides  final 
implementation  for  commercial  carriers 
to  submit  the  required  VWP  passenger 
arrival  data  to  the  Service  electronically 
no  later  than  15  minutes  after  the  flight 
or  vessel  has  departed  from  the  last 
foreign  port  or  place.  This  is  the  current 
transmission  requirement  for  air  carriers 
submitting  electronic  arrival 
information  under  the  APIS  program 
and  this  requirement  will  also  conform 
to  the  U.S.  Customs  Service's  rule 
published  at  66  FR  67482  (Dec.  31, 
2001).  This  will  allow  the  Serv^ice  to 
check  the  requested  information  against 
appropriate  law  enforcement  and 
security  databases  prior  to  the 
passenger's  arrival.  Carriers  transporting 
passengers  who  were  admitted  uner  the 
VWP  to  points  outside  of  the  United 
States  must  electronically  submit  the 
required  pasenger  departure  information 
to  the  Service  no  later  than  15  minutes 
before  the  flight  or  vessel  departs  from 
the  United  States.  If  additional 
passengers  board  after  the  original 
manifest  has  been  submitted,  or  if 
passengers  exit  after  boarding  but  prior 
to  departure,  carriers  will  also  be 
required  to  submit  amended  or  updated 
passenger  manifest  information 
electronically  to  the  Service  no  later 
than  15  minutes  after  the  flight  or  vessel 
has  departed  from  the  United  States. 

What  Passenger  Information  Must 
Carriers  Submit  for  Arriving  and 
Departing  VWP  Passengers? 

This  regulation  specifically  provides 
that  the  following  information  must  be 


electronically  transmitted  for  each 
passenger  seeking  admission  under  the 
VWP  or  seeking  to  depart  after  having 
been  admitted  under  the  \'WP: 

Passenger  information: 

Last  Name; 

First  Name; 

Middle  name  or  middle  initial: 

Date  of  birth; 

Gender  or  sex  (F — Female:  M — Male); 

Nationality; 

Document  number; 

Country  of  document  issuance; 

Docimient  type  [e.g..  P^Passport, 
V=Visa,  A=Alien  registration  card): 

Flight  or  vessel  information  (Advance 
Passenger  Information  (API)  header 
message) 

Airline  International  Air  Transport 
Association  (lATA)  carried  code  or 
vessel  name; 

Airline  flight  number,  or  tail  number 
for  private  or  Corporate  aircraft: 

Date  and  time  of  scheduled  flight  or 
vessel  arrival  into  the  United  States: 

Date  and  time  of  scheduled  flight  or 
vessel  departure  from  the  United  States; 

Port  of  arrival: 

Port  of  departure: 

Contact  name  and  number:  and 

Traveler  status  [e.g.,  P=Passenger, 
C=Crewmember) . 

For  each  arriving  and  departing  VWP 
passenger,  carriers  will  submit 
electronically  only  data  elements  that 
most  carriers  are  already  transmitting 
electronically  under  the  Advanced 
Passenger  Information  System  (APIS) 
Program  administered  jointly  by  the 
Service  and  the  United  States  Customs 
Service  and/or  pursuant  to  section  115 
of  the  Aviation  and  Transportation 
Security  Act,  Public  Law  107-71. 
Accordingly  carriers  that  electronically 
transmit  complete  and  accurate 
passenger  information  in  accordance 
with  either  the  memorandum  of 
understanding  that  governs  the  APIS 
program  or  section  115  of  the  Aviation 
Seciu-ity  Act  will  be  in  compliance  with 
the  passenger  arrival  information 
requirements  of  this  regulation.  In  this 
light,  it  must  be  noted  that  effectively 
the  only  new  requirement  being 
implemented  on  curtent  VWP  carriers 
by  promulgating  this  rule  is  that  of 
submitting  the  prescribed  data  elements 
electronically  prior  to  department  as 
well  as  arrival. 

How  Is  the  Required  Information  To  Be 
Transmitted? 

The  required  data  for  each  V^VP 
passenger  must  be  transmitted  to  the 
Service  via  the  U.S.  Customs  Data 
Center,  U.S.  Customs  Service 
Headquarters,  by  means  of  an  electronic 
data  interchange  system  that  is 
approved  by  the  U.S.  Customs  Service 
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in  conjunction  with  the  Service.  Carriers 
that  are  not  currently  transmitting  data 
via  the  U.S.  Customs  Data  Center  must 
contact  the  U.S.  Customs  Data  Center. 
U.S.  Customs  Ser^'ice  Headquarters  for 
technical  guidance.  All  of  the  APIS  data 
is  currentlv  transmitted  to  a  centralized 
data  base  known  as  the  Interagency 
Border  Inspection  System  (IBIS),  which 
is  jointly  operated  and  accessible  by  the 
Service  and  the  U.S.  Customs  Service. 
IBIS  allows  all  of  the  carriers  to  submit 
the  electronic  arrival  and  passenger 
information  to  one  centralized  location 
that  meets  both  the  serv'ice  and  the 
L'SCS's  requirements. 

What  Are  the  Penalties  for  Failure  to 
Electronically  Transmit  the  Required 
VWV  Passenger  Data  Information? 

There  are  no  fines  provided  for  by 
section  217  of  the  Act;  however,  in  cases 
where  the  carrier  inexcusably  fails  to 
transmit  an  electronic  record  in 
accordance  with  this  rule  and  an  alien 
arrives  without  the  necessary 
documentation  needed  for  admission  in 
the  absence  of  the  VWP,  the  St'rvice 
mav  impose  fines  under  section  273  of 
the  .\cX.  Prior  to  the  Ser\ice  issuing  any 
fines,  the  Ser\ice  will  evaluate  earners 
on  a  Good  Faith  Effort,  which  will  be 
based  upon  the  following  criteria:  (1) 
The  carrier  notifies  the  Service  of  any 
technical  or  other  issues  in  submitting 
the  departure  information;  (2)  the  carrier 
has  a  backorder  of  the  purchase  of 
additional  equipment,  such  as 
document  readers;  [.i]  the  carrier  is 
using  an  alternative  temporary  method 
such  as.  the  U.S.  Customs  Senice  e- 
main  account,  in  lieu  of  the  carrier's 
reser\'ation  system;  (4)  the  carrier  is 
utilizing  a  third  party  vendor  as  a 
teraporarv'  solution  in  lieu  of  the 
carrier's  reservation  system  to  transmit 
departure  manifests;  or  (5)  the  totality  of 
circumstances  of  each  carrier  to  complv 
with  this  regulation.  Additionally,  the 
Service  may  seek  to  cancel  the  carrier's 
VWP  contract  for  continued  infractions 
that  could  include  untimely  as  well  as 
incomplete  data  Finallv,  it  should  be 
noted  that  the  Service  mav  refuse 
admission  under  the  VWP  to  aliens  for 
whom  the  carrier  has  not  electronically 
transmitted  the  required  data  elements. 

Will  Carriers  Who  Submit  VWP 
Passenger  Data  Elements  in  the 
Required  Electronic  Format  Remain 
Responsible  for  the  Submission  of 
Passenger  Manifests  as  Well? 

Yes.  The  obligation  of  carriers  to 
submit  information  on  VUT  passengers 
in  support  of  the  automated  entry  e.xit 
control  system  mandated  by  section 
217(h)  of  tlie  Act  is  separate  from  a 
carrier's  obligation  to  submit  arrival  and 


departure  manifests  for  all  persons 
transported  on  commercial  aircraft  or 
vessels  pursuant  to  section  231  of  the 
,\(  t   However,  section  402  of  the 
Enhanced  Border  Security  Act  of  2002 
recently  amended  section  231  of  the  Act 
bv  mandating,  among  other  things,  that 
the  manifest  information  required  under 
section  231  must  be  transmitted 
electronical! V  not  later  than  lanuary-  1, 
2003.  The  Service  plans  to  publish  a 
regulation  implementing  the  manifest 
provisions  of  Public  Law  107-173. 
including  the  electronic  transmission 
requirement,  shortly.  It  is  the  goal  of  the 
Service  to  develop  a  single  procedure 
for  the  electronic  transmission  of 
passenger  and  crew  arrival  and 
departure  information  that  will  satisfy 
the  requirements  of  both  sections  217 
and  231  of  the  Act. 

Good  Cause  Exception 

iiiipieineiitation  of  this  rule  as  an 
mterun  rule  with  provision  for  post- 
promulgation  public  comments  is  based 
upon  the  "good  cause"  exception  found 
at  5  U.S.C.  5.53(b)(B).  In  accordance  with 
section  217(h)(l)(B)(l )  of  the  act. 
effective  on  the  date  of  publication  of 
this  rule,  no  waiver  may  be  provided 
under  section  217  of  the  Act  to  an  alien 
arriving  by  air  or  sea  on  a  carrier  unless 
the  carrier  is  electronically  transmitting 
passenger  data  determined  bv  the 
.\ttorney  (Jeneral  to  be  sufficient  to 
permit  the  Attorney  General  to  carr>'  out 
his  obligations  under  21 7(h)  of  the  AcX. 
In  addition,  this  regulation  will  provide 
the  Service  with  valuable  advanced 
information  regarding  persons  who  are 
arriving  and  departing  the  United  States 
from  air  and  sea  ports-of-entrv. 
Additionally,  this  information  will 
allow  the  Sen'ice  to  better  able  to 
identify  and  monitor  indi\  iduals  who 
violate  their  immigration  status.  The 
electronic  arrival  and  departure 
manifest  will  also  enable  the  Service  to 
determine  overstay  rates  by  Visa  Waiver 
Countries.  For  thesi?  reasons, 
promulgation  of  this  rule  as  a  proposed 
rule  would  be  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act 

Because  this  regulation  is  not  subject 
to  the  requirements  of  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  for  good 
cause  noted  above  it  is  likewise  not 
subject  to  thi;  provisions  of  the 
Regulatory  Flexibility  Act.  Should  it 
become  necessary,  a  regulatory 
flexibility  analysis  will  be  provided  in 
connection  with  the  promulgation  of  a 
final  rule 


Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice.  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

All  of  the  air  carriers  currently 
transmnit  arrival  information 
electronically,  however,  it  is  unknown 
what  the  cost  is  to  the  airlines  to 
reprogram  their  systems  for  departure 
manifests.  However,  a  majority  of 
carriers  already  collect  passenger 
information  during  the  passenger's 
arrival  check-in  process  and  this 
information  is  maintained  in  the 
reservation  system.  In  addition,  the 
ATA  and  lATA  have  not  been  able  to 
provide  cost  estimates  to  the  Service  but 
expect  most  of  the  costs  to  be  associated 
with  reprogramming  the  carrier's 
existing  reservation  system  to  meet  the 
departure  requirement.  Other  costs  may 
also  include  the  purchase  of  additional 
document  readers  to  scan  travel 
documents.  The  price  range  of  a 
document  reader  is  approximately 
S900.00  to  32,000.00. 

There  will  be  additional  staff  hours  if 
the  departure  manifest  requirements  are 
entered  manually,  however,  most 
airlines  already  have  automated 
systems,  especially  for  the  arrival  APIS 
process.  The  l^.S.  Customs  system  also 
provides  an  e-mail  account  for  carriers 
with  no  systems  and  is  developing  a 
Web  account. 

For  c:arriers  without  reservation 
systems  or  APIS  access,  the  USCS  has 
developed  an  e-m.ail  account  to 
transmit  and  is  also  in  the  process  of 
developing  web  APIS  to  allow  carriers 
to  transmit  the  electronic  arrival  and 
departure  manifests.  This  option 
provides  minimum  costs  to  carriers  who 
wish  to  utilize  the  e-mail  or  Web  access.* 
Third  party  vendors  are  also  available  to 
submit  an  electronic  arrival  or 
department  on  the  carrier's  behalf. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 
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Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
govenmients.  Therefore,  no  actions  are 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act  (PRA) 

This  interim  rule  requires  that  carriers 
collect  and  electronically  transmit 
certain  arrival  and  departure 
information  concerning  Visa  Waiver 
Program  passengers  to  the  Service,  This 
requirement  is  considered  an 
information  collection  under  the 
Paperwork  Reduction  Act.  Accordingly, 
the  Service  has  submitted  an 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  emergency  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S,C.  3501  etseq.). 

All  comments  and  suggestions,  or 
questions  regarding  additional 
information,  should  be  directed  to  the 
Immigration  and  Naturalization  Service. 
Regulations  and  Forms  Services 
Division,  425  I  Street  NW.,  Room  4034, 
Washington,  DC  20536;  Attention: 
Richard  A  Sloan.  Direction,  (202)  514- 
3291, 

We  request  written  coimnents  and 
suggestions  fi-om  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Any 
comments  on  the  information  collection 
must  be  submitted  on  or  before 
December  10,  2002.  Yovu  conunents 
should  address  one  or  more  of  the 
following  four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  T\j>e  of  information  collection: 
New. 

(2)  Title  of  Form/Collection:  Visa 
Waiver  Program  Passenger  Arrival  and 
Departure  Data. 

(3)  Agency  form  number,  if  any.  and 
the  appUcable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  form  number  (File 
number  OMB-32),  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Business  or  Individuals. 
Section  217(h)  of  the  Immigration  and 
Nationality  Act  (Pub.  L.  106-396), 
requires  that  certain  passenger  data 
elements  must  be  collected  and 
electronically  transmitted  to  the 
Immigration  and  Naturalization  Service 
by  carriers  seeking  to  transport  VWP 
passengers  into  and  out  of  the  United 
States  on  or  after  October  1.  2002.  The 
information  collection  is  necessary  to 
ensure  that  the  Service  receives  accurate 
passenger  arrival  and  departure 
information  in  a  timely  manner. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  600  respondents  at  10  minutes 
multiplied  bv  365  days. 

(6)  An  estimate  of  the  total  of  public 
burden  (in  hoursi  associated  with  the 
collection:  Approximately  36.500 
burden  hours.  This  collection  is  OMB 
No.  1115-0255. 

If  additional  information  is  required 
contact  Richard  A.  Sloan.  Director.  (202) 
514-3291. 

List  of  Subjects  in  8  CFR  Part  217 

Air  Carriers.  Aliens,  Maritime 
carriers.  Passports  and  Visas. 


Accordingly,  part  217  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  217— VISA  WAIVER  PROGRAM 

1.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  8  I'.S.C.  1 10;i.  1 187:  8  CFR  part 

2. 

2.  Section  217.7  is  added  as  follows; 

§  217.7    Electronic  data  transmission 
requirement. 

(a)  jVo  waivers  granted.  An  alien  who 
applies  for  admission  under  the 
provisions  of  the  Visa  Waiver  Program 
pursuant  to  section  217  of  the  Act  after 
arriving  via  sea  or  air  at  a  port  of  entry 
will  not  be  granted  a  waiver  of  the  visa 
requirement  of  section  212(a)(7)(B)(i)(lI) 
of  the  Act  unless  the  carrier  transporting 
such  an  alien  is  electronically 
transmitting  the  data  required  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)(1)  Passenger  arrival  data.  Each 
carrier  shall  transmit  the  data  elements 
set  forth  in  paragraph  (c)  of  this  section 
for  each  passenger  transported  by  the 
carrier  under  section  217  of  the  Act.  The 
information  must  be  transmitted  to  the 
Service  via  the  U.S.  Customs  Data 
Center.  U.S.  Customs  Service 
Headquarters,  bv  means  of  an  electronic 
data  interchange  system  that  is 
approved  by  the  U.S.  Customs  Service 
in  conjunction  with  the  Service.  The 
Service  must  receive  the  information  for 
each  passenger  no  later  than  lii  minutes 
after  the  flight  or  the  vessel  has  departed 
from  the  last  foreign  port  or  place. 

(2)  Passenger  departure  data.  Each 
carrier  shall  transmit  the  data  elements 
set  forth  in  paragraph  (c)  of  this  section 
for  each  passenger  departing  the  United 
States  aboard  the  carrier  after  having 
been  admitted  under  section  217  of  the 
act.  The  information  must  be 
transmitted  to  the  Ser\ice  via  the  U.S. 
Customs  Data  Center.  U.S.  Customs 
Service  Headquarters  by  means  of  an 
electronic  data  interchange  system  that 
is  approved  by  the  U.S.  Customs  Service 
in  conjunction  with  the  Service.  The 
Service  must  receive  the  information  for 
each  passenger  no  later  than  15  minutes 
before  the  flight  or  vessel  has  departed 
from  the  United  States.  If  additional 
passengers  board  after  the  original 
manifest  has  been  submitted,  or  if 
passengers  exit  after  boarding  but  prior 
to  departure,  carriers  will  also  be 
required  to  submit  amended  or  updated 
passenger  manifest  information 
electronically  to  the  Sen'ice  no  later 
than  15  minutes  after  the  flight  or  vessel 
has  departed  from  the  United  States. 

(c)  Required  passenger  and  flight  or 
vessel  data  elements. 
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(1 )  Last  name. 

(2)  First  name. 

(3)  Middle  name  or  middle  initial. 

(4)  Date  of  birth. 

(5)  Gt>nder  or  se.x  (F=Female; 
M=Male). 

(6)  Nationality. 

(7)  Document  number. 

(8)  Country  of  ciorument  is.suance. 

(9)  Document  tvpe  (p.sj..  P=Passport. 
V=Visa.  A=Alien  registration  card). 

(10)  Airline  International  Air 
Transport  Association  (lATA)  carrier 
code  or  vessel  name 

(11)  Airline  flight  number,  or  tail 
number  for  private  or  corporate  aircraft. 

(12)  Date  and  time  of  scheduled  flight 
or  vessel  arrival  into  the  United  Slates 

(13)  Date  and  time  of  scheduled  flight 
or  vessel  departure  from  the  I'nited 
States. 

(14)  Port  of  arrival. 

(15)  Port  of  departure. 

(16)  Contact  name  and  number 

(17)  Traveler  status  (e.g..  P=Passenger. 
C=Crewmember). 

Dated.  October  7.  2002. 
lames  W.  Ziglar. 
Commisstonrr.  Immigration  and 
.Satumlizatian  Senicp 
[FR  Doc.  02-26027  Filed  10-10-02;  8:45  ami 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM231:  Special  Conditions  No 
25-216-SC] 

Special  Conditions:  Boeing  Model  777- 
200  Series  Airplanes;  Overtiead  Crew 
Rest  Compartments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 


SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  777-200  series 
airplanes  These  airplanes,  modified  bv 
Flight  Structures  Inc.,  will  have  a  ivuel 
or  unusual  design  feature  associateii 
with  an  overhead  flightcrew  rest 
compartment  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  .\dministrator 
considers  necessary'  to  establish  a  level 
of  safety  equivalent  to  that  established 
bv  the  e.xisting  airworthiness  standards 
DATES:  The  effective  date  of  these 
special  conditions  is  October  3,  2002. 


(Comments  must  be  received  on  or 
before  November  12.  2002. 
ADDRESSES:  Comments  on  this  proposal 
mav  be  mailed  in  duplicate  to:  Federal 
Aviation  .\dministration  (FA.-X). 
Transport  Airplane  Directorate.  Attn: 
Rules  Docket  (ANM-113).  Docket  No. 
NM231.  1601  Lind  Avenue  S\V.. 
Renton.  Washington.  98055-4056:  or 
delivered  in  duplicate  to  the  Transport 
.Xirplane  Directorate  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM231.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Man  Sini:lair.  FAA.  .Airframe/ Cabin 
Safety  Branch.  ANM-115.  Transport 
Airplane  Directorate,  .-\ircraft 
Certification  Service.  1601  Lind  Avenue 
SVV..  Renton.  Washington,  98055-4056; 
telephone  (425)  227-2195:  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

FAA's  Determination  as  to  Need  for 
Public:  Process 

The  F.\.-\  has  determined  that  notice 
.md  opportunity  for  prior  public 
( (immeni  are  unnecessary  in  accordance 
with  14  CFK  1 1.38.  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions,  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
iinlikelv  The  FAA  therefore  finds  that 
i;t)i)(i  (  ause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

.Mthnugh  this  actiim  is  in  the  form  of 
final  special  conditions,  and  for  the 
reasons  stated  above,  is  not  preceded  by 
notict-  and  an  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are' invited  to 
participate  in  this  rulemaking  by 
submitting  (.ominents.  data,  or  views. 
The  most  helpful  comments  reference  a 
specific  portion  of  the  special 
conditions,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  vou  wish  to  review  the 


docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed.  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  September  17.  2001,  Flight 
Structures  Inc..  4407  172  Street  NE.. 
Arlington.  Washington.  98223,  applied 
for  a  supplemental  type  certificate  (STC) 
for  installation  of  a  Door  1  overhead 
flightcrew  rest  (OFCR)  compartment  in 
Boeing  Model  777-200  series  airplanes. 
The  certification  of  the  Alitalia  Model 
777-200  overhead  crew  rest  is  currently 
scheduled  for  October  9.  2002.  The 
Boeing  Model  777-200  series  airplanes 
are  large  twin  engine  airplanes  with 
various  passenger  capacities  and  ranges 
depending  upon  airplane  configuration. 

The  OFCR  compartment,  adjacent  to 
Door  1,  is  located  in  the  overhead  above 
the  main  passenger  cabin  and  will 
include  a  maximum  of  two  private 
berths,  two  seats,  and  a  lavatory. 
Occupancy  of  the  OFCR  compartment 
will  be  limited  to  a  maximum  of  four 
occupants. 

The  OFCR  will  be  accessed  from  the 
main  deck  by  stairs.  In  addition,  an 
emergency  hatch  that  opens  directly 
into  the  main  passenger  cabin  area  will 
be  provided  for  the  compartment.  A 
smoke  detection  system,  an  oxygen 
system,  and  occupant  amenities  will 
also  be  provided.  This  compartment 
will  only  be  occupied  in  flight,  not 
during  taxi,  takeoff,  or  landing. 

Compliance  with  these  proposed 
special  conditions  does  not  relieve  the 
applicant  from  the  existing  airplane 
certification  basis  requirements.  One 
particular  area  of  concern  is  that  the 
OFCR  installation  creates  a  smaller 
compartment  volume  within  the 
overhead  area  of  the  airplane.  The 
applicant  must  comply  with  the 
requirements  of  §§  25.365(e).  (fl.  and  (g). 
for  the  overhead  area  compartment,  as 
well  as  any  other  airplane 
compartments  whose  decompression 
characteristics  are  affected  by  the 
installation  of  a  crew  rest  compartment. 
Compliance  with  §  25.831  must  be 
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demonstrated  for  all  phases  of  flight 
where  occupants  will  be  present. 

The  FAA  considers  OFCR 
compartment  smoke  or  fire  detection 
and  fire  suppression  systems  (including 
airflow  management  features  that 
prevent  hazardous  quantities  of  smoke 
or  fire  extinguishing  agent  from  entering 
any  other  compartment  occupied  by 
crewmembers  or  passengers)  complex 
with  respect  to  peuagraph  6d  of 
Advisory  Circular  (AC)  25.1309-lA. 
"System  Design  and  Analysis."  In 
addition,  the  FAA  considers  failure  of 
the  crew  rest  compartment  fire 
protection  system  (i.e.,  smoke  or  fire 
detection  and  fire  suppression  systems) 
in  conjunction  with  a  crew  rest  fire  to 
be  a  catastrophic  event.  Based  on  the 
"Depth  of  Analysis  Flowchart"  shown 
in  Figure  2  of  AC  25.13Q9-1A,  the  depth 
of  analysis  should  include  both 
qualitative  and  quantitative  assessments 
(reference  paragraphs  8d,  9,  and  10  of 
AC  25.1309-lA).  In  addition,  it  should 
be  noted  that  flammable  fluids, 
explosives,  or  other  dangerous  cargo  are 
prohibited  from  being  carried  in  the 
crew  rest  area. 

The  requirements  to  enable 
crewmember(s)  quick  entry  to  the  crew 
rest  compartment  and  to  locate  a  fire 
source  inherently  places  limits  on  the 
amount  of  baggage  that  may  be  carried 
and  the  size  of  the  crew  rest  area.  The 
FAA  notes  that  the  crew  rest  area  is 
limited  to  stowage  of  crew  personal 
luggage  and  it  is  not  intended  to  be  used 
for  the  stowage  of  cargo  or  passenger 
baggage.  The  design  of  such  a  system  to 
include  cargo  or  passenger  baggage 
would  require  additional  requirements 
to  ensure  safe  operation. 

The  addition  of  galley  equipment  or  a 
kitchenette  incorporating  a  cook  top  or 
other  heat  source,  or  a  stowage 
compartment  greater  than  or  equal  to  25 
ft',  into  the  crew  rest  compartment  may 
require  further  special  conditions  to  be 
considered. 

Amendment  25-38  modified  the 
requirements  of  §  25, 1439(a)  by  adding. 
"In  addition,  protective  breathing 
equipment  must  be  installed  in  each 
isolated  separate  compartment  in  the 
airpleme,  including  upper  and  lower 
lobe  galleys,  in  which  crewmember 
occupancy  is  permitted  during  flight  for 
the  maximum  number  of  crewmembers 
expected  to  be  in  the  area  during  any 
operation."  The  requirements  of 
§  25, 1439(a)  apply  to  the  OFCR 
compartment,  which  is  an  isolated 
separate  compartment.  However,  the 
PEE  requirements  for  isolated  separate 
compartments  of  §  25.1439(a)  are  not 
appropriate  because  the  OFCR 
compartment  is  novel  and  imusual  in 
terms  of  the  nimiber  of  occupants.  In 


1976  when  amendment  25-38  was 
adopted,  small  galleys  were  the  only 
isolated  compartments  that  had  been 
certificated.  A  maximum  of  two 
crewmembers  were  expected  to  occupy 
those  galleys.  Special  Condition  No.  9 
addresses  crew  rest  compartments 
which  can  accommodate  up  to  four 
crewmembers.  This  large  number  of 
occupants  in  an  isolated  compartment 
was  not  envisioned  at  the  time 
amendment  25-38  was  adopted.  It  is  not 
appropriate  for  all  occupants  to  don  PBE 
in  the  event  of  a  fire  because  the  first 
action  should  be  to  leave  the  confined 
space  unless  the  occupant  is  fighting  the 
fire.  Taking  the  time  to  don  the  PBE 
would  prolong  the  time  for  the 
emergency  evacuation  of  the  occupants 
and  possibly  interfere  with  efforts  to 
extinguish  the  fire. 

Operational  Evaluations  and  Approval 

These  special  conditions  outline 
requirements  for  OFCR  compartment 
design  approvals  (i.e.  type  design 
changes  and  supplemental  type 
certificates)  administered  by  the  FAA's 
Aircraft  Certification  Service.  Prior  to 
operational  use  of  an  OFCR 
compartment,  the  FAA's  Flight 
Standards  Service  must  evaluate  and 
approve  the  "basic  suitability"  of  the 
OFCR  compartment  for  crew 
occupation.  Additionally,  if  an  operator 
wishes  to  utilize  a  flightcrew  rest  area 
as  "sleeping  quarters."  the  crew  rest 
area  must  undergo  an  additional 
evaluation  and  approval  (Reference 
§§  121.485(a).  121.523(b)  and 
135.269(b)(5)).  Compliance  with  these 
special  conditions  does  not  ensure  that 
the  requirements  of  part  121  or  part  135 
have  been  demonstrated. 

In  order  to  obtain  an  operational 
evaluation,  the  type  design  holder  must 
contact  the  Aircraft  Evaluation  Group 
(AEG)  in  the  Flight  Standards  Service 
and  request  a  "basic  suitability  " 
evaluation  or  a  "sleeping  quarters" 
evaluation  of  their  crew  rest.  The  results 
of  these  evaluations  must  be 
documented  in  a  777  Flight 
Standardization  Board  (FSB)  Report 
Appendix.  Individual  operators  may 
then  reference  these  standardized 
evaluations  in  discussions  with  their 
FAA  Principal  Operating  Inspector 
(POI)  as  the  basis  for  an  operational 
approval,  in  lieu  of  an  on-site 
operational  evaluation. 

Any  changes  to  the  approved  OFCR 
compartment  configuration  that  effect 
crewmember  emergency  egress  or  any 
other  procedures  affecting  the  safety  of 
the  occupying  crewmembers  and/or 
related  training  shall  require  a  re- 
evaluation  and  approval.  The  applicant 
for  a  crew  rest  design  change  that  affects 


egress,  safety  procedures,  or  training  is 
responsible  for  notif\ing  the  FAA's  AEG 
that  a  new  crew  rest  evaluation  is 
required. 

Procedures  must  be  developed  to 
assure  that  a  crewmember  entering  the 
OFCR  through  the  vestibule  to  fight  a 
fire  will  examine  the  vestibule  and  the 
lavatory  areas  for  the  source  of  the  fire 
prior  to  entering  the  remaining  areas  of 
the  crew  rest  compartment.  These 
procedures  are  intended  to  assure  that 
the  source  of  the  fire  is  not  between  the 
crewmember  and  the  primar}'  exit. 

Type  Certification  Basis 

Under  the  provisions  of  §21.101. 
Amendment  21-69.  effective  September 
16.  1991.  Flight  Structures  Inc.,  must 
show  that  the  Boeing  Model  777-200.  as 
changed,  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  bv  reference  in  Type 
Certificate  Data  Sheet  No.  TOOOOlSE  or 
the  applicable  regulations  in  effect  on 
the  date  of  application  for  the  change. 
Subsequent  changes  have  been  made  to 
§  21 .101  as  part  of  Amendment  21-77, 
but  those  changes  do  not  become 
effective  until  lune  10.  2003.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  bv  reference  in  Type 
Certificate  No.  TOOOOlSE  for  the  Boeing 
Model  777-200  series  airplanes  include 
14  CFR  part  25,  as  amended  by 
Amendments  25-1  through  25-82.  The 
U.S.  tvpe  certification  bases  for  the 
Boeing  Model  777-200  series  airplanes 
is  established  in  accordance  with  14 
CFR  21.17  and  21.29  and  the  type 
certification  application  date.  The  type 
certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No.  TOOOOlSE. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Boeing  Model  777-200  series 
airplanes  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  Boeing  Model  777-200 
series  airplanes  must  comply  with  the 
fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification   equirements  of  14 
CFR  part  36. 

Special  conditi  >ns.  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2),  Amendment  21-69, 
effective  September  16.  1991. 
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Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued  Should  the  applicant  apply 
for  a  supplemental  type  i;ertificate  to 
modifv  anv  other  model  included  on  the 
same  tvpe  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature. 
the  special  conditions  would  also  applv 
to  the  other  model  under  the  provisions 
of  §21  101(a)(1).  Amendment  21-69, 
effective  September  Ifi,  1991. 

Novel  or  Unusual  Design  Features 

While  the  installation  of  a  crew  rest 
compartment  is  not  a  new  concept  for 
large  transport  category  airplanes,  each 
compartment  design  has  unique  features 
bv  virtue  of  its  design,  location,  and  use 
on  the  airplane.  Previouslv,  crew  rest 
compartments  have  been  evaluated  that 
are  installed  within  the  main  passenger 
compartment  area  of  the  Boeing  Model 
777-200  and  Model  777-300  series 
airplanes  ami  the  overhead  area  of  the 
passenger  compartment  of  the  777-200 
Other  crew  rest  compartments  have 
been  installed  below  the  passenger 
cabin  area,  adjacent  to  the  cargo 
compartment.  Similar  overhead  ( rew 
rest  compartments  have  also  been 
installed  on  the  Boeing  Model  747 
airplane  The  interfaces  of  th*^ 
modification  are  evaluated  within  the 
interior  and  assessed  in  accordance  with 
the  certification  basis  of  the  airplane 
However,  part  25  does  not  provide  ,ill 
the  requirements  for  crew  rest 
compartments  within  the  overheaii  area 
of  the  passenger  compartment   Further, 
these  special  conditions  do  not  neu.itf 
the  need  to  address  other  applu  able 
part  25  regulations. 

Due  to  tne  novel  or  unusual  features 
associated  with  the  installation  of  this 
crew  rest  compartment,  special 
conditions  are  considered  necessar\'  to 
provide  a  level  of  safety  equal  to  that 
established  bv  the  airworthiness 
regulations  incorporated  by  referenci^  in 
the  type  certificate. 

Prior  Comment 

Dunn'.;  a  previous  publication  of  the 
substantially  identical  spe<  lal 
conditions  a  comment  was  received 
after  the  romnwrnt  period  had  closed 
The  commenter  thought  requiring 
placards  prohibiting  storage  of 

"hazardous  quantities  of  flammable 
fluids'   was  unnecessary  and  a 
duplication  of  International  An 
Transport  Association  (lATA) 
Dangerous  Goods  Regulations,  specially, 

■Provisitms  for  Dangerous  Goods 
Carried  bv  Passengers  or  Crew     The 
FAA  concurs  with  the  commenter  that 
the  placard  requirement  is  similar  to  the 
lATA  requirement,  however  based  on 
several  factors  the  FAA  finds  that  the 


duplication  is  warranted  and  consistent 
with  maintaining  an  equivalent  level  of 
safetv  While  flammable  fluid  placards, 
are  not  recjuired  in  the  passenger  cabin, 
it  is  also  an  occupied  area  with  a  high 
degree  of  monitoring  by  pas.sengers  and 
crew.  By  contrast  the  crew  rest  may  go 
uniK  <  upied  for  long  periods  of  time. 
The  fire  protection  methods  employed 
for  this  tvpe  of  remote  area  are 
predicated  on  minimization  of 
flammable  materials. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Model 
777-200  series  airplanes.  Should  Flight 
Structures  Inc..  apply  at  a  later  date  for 
a  supplemental  tvpe  certificate  to 
modifv  anv  other  model  included  on 
Tvpe  Certificate  Data  Sheet  No. 
TOOOOlSF  to  incorporate  the  same  novel 
or  unusual  design  feature,  these  special 
( (Miditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§21. 101(a)(1)  Amendment  21-69. 
effective  September  16.  1991 

List  of  Subjects  in  14  CFR  Part  25 

Airiraft.  .Aviation  safetv.  Reporting 
and  recordkeeping  recjuirements. 

The  authoritv  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  V.SC  106(g),  40113.  44701. 
447U2,  4471)4 

The  Special  (londitions 

A(  ( iirdinglv.  pursuant  to  the 
authoritv  delegated  to  me  by  the 
.\dininistrator.  the  following  special 
conditions  are  issued  as  part  of  the  type 
certificaticm  basis  for  Boeing  Model 
777-200  series  airplanes,  modified  by 
Flight  Structures  Inc..  with  an  overhead 
flightcrew  rest  (OFC^R)  compartment. 

1   OccupancvoftheOFCR 
compartment  is  limited  to  the  total 
number  of  installed  bunks  and  seats  in 
each  compartment.  There  must  be  an 
approved  seat  or  berth  able  to  withstand 
the  maximum  flight  loads  when 
oci:upied  for  each  occupant  permitted  in 
the  OFCR  compartment  The  ma.ximum 
ofcupancv  is  four  in  the  OFCR 
compartment. 

(a)  There  must  be  appropriate 
placards,  inside  and  outside  each 
entrance  to  the  OFCR  compartment  to 
indicate: 

1 1 )  The  maximum  number  of 
occupants  allowed. 

(2)  That  occupanc;y  is  restricted  to 
crewmembers  that  are  trained  in  the 
evacuation  procedures  for  the  OFCR 
compartment, 

[A]  That  occupancy  is  prohibited 
during  taxi,  take-off  and  landing. 

(4)  That  smoking  is  prohibited  in  the 
OFCR  compartment,  and 


(5)  That  hazardous  quantities  of 
flammable  fluids,  explosives,  or  other 
dangerous  cargo  are  prohibited  from  the 
OFCR  compartment. 

(b)  There  must  be  at  least  one  ashtray 
on  the  inside  and  outside  of  any 
entrance  to  the  OFCR  compartment. 

(c)  There  must  be  a  means  to  prevent 
passengers  from  entering  the  OFCR 
compartment  in  the  event  of  an 
emergency  or  when  no  flight  attendant 
is  present. 

(d)  There  must  be  a  means  for  any 
door  installed  between  the  OFCR 
compartment  and  passenger  cabin  to  be 
capable  of  being  quickly  opened  from 
inside  the  compartment,  even  when 
crowding  occurs  at  each  side  of  the 
door. 

(e)  For  all  doors  installed,  there  must 
be  a  means  to  preclude  anyone  from 
being'trapped  inside  the  OFCR 
compartment.  If  a  locking  mechanism  is 
installed,  it  must  be  capable  of  being 
unlocked  from  the  outside  without  the 
aid  of  special  tools.  The  lock  must  not 
prevent  opening  from  the  inside  of  the 
compartment  at  any  time. 

2,  There  must  be  at  least  two 
emergency  evacuation  routes,  which 
coulcl  be  used  by  each  occupant  of  the 
OFCR  compartment  to  rapidly  evacuate 
to  the  main  c;abin  and  be  able  to  be 
closed  from  the  main  passenger  cabin 
after  evacuation.  In  addition — 

(a)  The  routes  must  be  located  with 
sufficient  separaticm  within  the  OFCR 
compartment,  and  between  the 
evacuation  routes,  to  minimize  the 
possibility  of  an  event  rendering  both 
routes  inoperative. 

(b)  The  routes  must  be  designed  to 
minimize  the  possibility  of  blockage, 
which  might  result  from  fire, 
mechanical  or  structural  failure,  or 
persons  standing  below  or  against  the 
escape  route.  One  of  the  two  evacuation 
routes  should  not  be  located  where, 
during  times  in  which  occupancy  is 
allowed,  normal  movement  by 
passengers  occurs  {i.e.  main  aisle,  cross 
aisle  or  galley  complex)  that  would 
impede  egress  of  the  OFCR 
compartment.  If  an  evacuation  route 
utilizes  an  area  where  normal 
movement  of  passengers  occurs,  it  must 
be  demonstrated  that  passengers  would 
not  impede  egress  to  the  main  deck.  If 
there  is  low  headroom  at  or  near  the 
evacuation  route,  provisions  must  be 
made  to  prevent  or  to  protect  occupants 
(of  the  OFCR  area)  from  head  injury. 
The  use  of  evacuation  routes  must  not 
be  dependent  on  any  powered  device.  If 
the  evacuation  path  is  over  an  area 
where  there  are  passenger  seats,  a 
maximum  of  one  row  of  passengers  may 
be  displaced  from  their  seats 
temporarily  during  the  evacuation 
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process  of  an  incapacitated  person(s).  If 
the  evacuation  procedure  involves  the 
evacuee  stepping  on  seats,  the  seats 
must  not  be  damaged  to  the  extent  that 
they  would  not  be  acceptable  for 
occupancy  during  an  emergency 
landing. 

(c)  Emergency  evacuation  procedures 
and  the  emergency  evacuation  of 
incapacitated  occupant  procedures  must 
be  established  and  transmitted  to  the 
operator  for  incorporation  into  their 
training  programs  and  appropriate 
operational  manuals.  If  the  evacuation 
path  is  over  an  area  where  there  are 
passenger  seats,  a  maximum  of  one  row 
of  passengers  may  be  displaced  from 
their  seats  temporarily  during  the 
evacuation  process. 

(d)  There  must  be  a  limitation  in  the 
Airplane  Flight  Manual  or  other  suitable 
means  requiring  that  crewmembers  be 
trained  in  the  use  of  evacuation  toutes. 

3.  There  must  be  a  means  for  the 
evacuation  of  an  incapacitated  person 
(representative  of  a  ninety-fifth 
percentile  male)  from  the  OFCR 
compartment  to  the  passenger  cabin 
floor. 

(a)  The  evacuation  must  be 
demonstrated  for  all  evacuation  routes. 
A  flight  crewmember  or  other 
crewmember  (a  total  of  one  assistant 
within  the  OFCR  area)  may  provide 
assistance  in  the  evacuation.  Additional 
assistance  may  be  provided  by  up  to 
three  persons  in  the  main  passenger 
compartment.  These  additional 
assistants  must  be  standing  on  the  floor 
while  providing  assistance.  For 
evacuation  routes  having  stairways,  the 
additional  assistants  may  ascend  up  to 
one  half  the  elevation  change  from  the 
main  deck  to  the  OFCR  compartment,  or 
to  the  first  landing,  whichever  is  lower. 

(b)  Procedures  for  the  evacuation  of 
an  incapacitated  person  from  the  OFCR 
compartment  must  be  established. 

4.  The  following  signs  and  placards 
must  be  provided  in  the  OFCR 
compartment: 

(a)  At  least  one  exit  sign,  located  near 
each  exit,  meeting  the  requirements  of 
§  25.812{b)(l)(i),  except  that  a  sign  of 
reduced  background  area  with  no  less 
than  5.3  square  inches  (excluding  the 
letters)  may  be  utilized,  provided  that  it 
is  installed  such  that  the  material 
surrounding  the  exit  sign  is  light  in 
color  (e.g.  white,  cream,  light  beige).  If 
the  material  surrounding  tihe  exit  sign  is 
not  light  in  color,  a  sign  with  a 
minimum  of  a  one-inch  wide 
background  border  around  the  letters 
would  also  be  acceptable. 

(b)  An  appropriate  placard  located 
near  each  exit  defining  the  location  and 
the  operating  instructions  for  each 
evacuation  route. 


(c)  Placards  must  be  readable  from  a 
distance  of  30  inches  under  emergency 
lighting  conditions. 

(d)  The  exit  handles  and  evacuation 
path  operating  instruction  placards 
must  be  illuminated  to  at  least  160 
microlamberts  under  emergency  lighting 
conditions. 

5.  There  must  be  a  means  in  the  event 
of  failure  of  the  aircraft's  main  power 
system,  or  of  the  normal  OFCR 
compartment  lighting  system,  for 
emergency  illumination  to  be 
automatically  provided  for  the  crew  rest 
compartment. 

(a)  This  emergency  illumination  must 
be  independent  of  the  main  lighting 
system. 

(b)  The  sources  of  general  cabin 
illumination  may  be  common  to  both 
the  emergency  cmd  the  main  lighting 
systems  if  the  power  supply  to  the 
emergency  lighting  system  is 
independent  of  the  power  supply  to  the 
main  lighting  system. 

(c)  The  illumination  level  must  be 
sufficient  for  the  occupants  of  the  OFCR 
compartment  to  locate  and  transfer  to 
the  main  passenger  cabin  floor  by  means 
of  each  evacuation  route. 

6.  There  must  be  means  for  two-way 
voice  communications  between 
crewmembers  on  the  flightdeck  and 
occupants  of  the  OFCR  compartment. 
There  must  also  be  two-way 
communications  between  the  occupants 
of  the  OFCR  compartment  and  each 
flight  attendant  station  required  to  have 
a  public  address  system  microphone  per 
§  25.1423(g)  in  the  passenger  cabin. 

7.  There  must  be  a  means  for  manual 
activation  of  an  aural  emergency  alarm 
system,  audible  during  normal  and 
emergency  conditions,  to  enable 
crewmembers  on  the  flightdeck  and  at 
each  pair  of  required  floor  level 
emergency  exits  to  alert  occupants  of 
the  OFCR  compartment  of  an  emergency 
situation.  Use  of  a  public  address  or 
crew  interphone  system  would  be 
acceptable,  providing  an  adequate 
means  of  differentiating  between  normal 
and  emergency  communications  is 
incorporated.  The  system  must  be 
powered  in  flight,  after  the  shutdowTi  or 
failure  of  all  engines  and  auxiliary 
power  units  (APU).  or  the  disconnection 
or  failure  of  all  power  sources 
dependent  on  their  continued  operation 
(i.e.  engine  and  APU),  for  a  period  of  at 
least  ten  minutes. 

8.  There  must  be  a  means,  readily 
detectable  by  seated  or  standing 
occupants  of  the  OFCR  compartment, 
which  indicates  when  seat  belts  should 
be  fastened.  In  the  event  there  are  no 
seats,  at  least  one  means  must  be 
provided  to  cover  anticipated 
turbulence  (e.g.  sufficient  handholds). 


Seat  belt  type  restraints  must  be 
provided  for  berths  and  must  be 
compatible  for  the  sleeping  attitude 
during  cruise  conditions.  There  must  be 
a  placard  on  each  berth  requiring  that 
seat  belts  must  be  fastened  when 
occupied.  If  compliance  with  any  of  the 
other  requirements  of  these  special 
conditions  is  predicated  on  specific 
head  location,  there  must  be  a  placard 
identifying  the  head  position. 

9.  In  lieu  of  the  requirements 
specified  in  §  25.1439(a)  that  pertain  to 
isolated  compartments  and  to  provide  a 
level  of  safety  equivalent  to  that  which 
is  provided  occupants  of  a  small 
isolated  galley,  the  following  equipment 
must  be  provided  in  the  OFCR 
compartment: 

(a)  At  least  one  approved  hand-held 
fire  extinguisher  appropriate  for  the 
kinds  of  fires  likely  to  occur; 

(b)  Two  protective  breathing 
equipment  (PBE)  devices,  approved  to 
Technical  Standard  Order  (TSO)-Cll6 
or  equivalent,  suitable  for  fire  fighting  or 
one  PBE  for  each  hand-held  fire 
extinguisher,  whichever  is  greater:  and 

(c)  One  flashlight. 

10.  A  smoke  or  fire  detection  system 
(or  systems)  must  be  provided  that 
monitors  each  area  within  the  OFt'R 
compartment  including  those  areas 
partitioned  by  curtains.  Flight  tests  must 
be  conducted  to  show  compliance  with 
this  requirement.  Each  system  (or 
systems)  must  provide: 

(a)  A  visual  indication  to  the 
flightdeck  within  one  minute  after  the 
start  of  a  fire; 

(b)  An  aural  warning  in  the  OFCR 
compartment:  and 

(c)  A  warning  in  the  main  passenger 
cabin.  This  warning  must  be  readily 
detectable  by  a  flight  attendant,  taking 
into  consideration  the  positioning  of 
flight  attendants  throughout  the  main 
passenger  compartment  during  various 
phases  of  flight. 

11.  The  OFCR  compartment  must  be 
designed  such  that  fires  within  the 
compartment  can  be  controlled  without 
a  crewmember  having  to  enter  the 
compartment,  or  the  design  of  the  access 
provisions  must  allow  crewmembers 
equipped  for  fire  fighting  to  have 
unrestricted  access  to  the  compartment. 
The  time  for  a  crewmember  on  the  main 
deck  to  react  to  the  fire  alarm,  to  don  the 
fire  fighting  equipment,  and  to  gain 
access  must  not  exceed  the  time  for  the 
compartment  to  become  smoke-filled, 
making  it  difficult  to  locate  the  fire 
source. 

12.  There  must  be  a  means  provided 
to  exclude  hazardous  quantities  of 
smoke  or  extinguishing  agent 
originating  in  the  OFCR  compartment 
from  entering  any  other  compartment 
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occupied  bv  crt'uii>'mb*TS  ur 
passengers.  This  means  must  include 
the  time  periods  during  the  evacuation 
of  the  crew  rest  compartment  and.  if 
applicable,  when  accessing  the  <  rew  rest 
compartment  to  manually  fight  a  fire. 
Smuke  entering  any  other  compartment 
occupied  bv  crewmembers  or 
passengers  after  opening  the  OFT'R 
access  door  must  dissipate  within  five 
minutes  after  closing  the  access  to  the 
OFCR  compartment  Flight  tests  must  be 
conducted  to  show  compliance  with 
this  requirement. 

If  a  built-in  fire  extinguishing  system 
is  used  in  lieu  of  manual  fire  fighting, 
then  the  fire  extinguishing  system  must 
he  designed  su  that  nu  hazardous 
quantities  of  extinguishing  agent  will 
enter  other  compartments  occupied  by 
passengers  or  crew;  the  system  must 
have  adequate  capacity  to  suppress  any 
fire  occurring  in  the  OFCiR 
compartment,  considering  the  fire 
threat   vulume  of  the  compartment  and 
the  ventilation  rate. 

13.  There  must  be  a  supplemental 
oxvgen  svstem  equivalent  to  that 
provided  for  main  deck  passengers  for 
each  seat  and  berth  in  the  OFCR 
compartment.  The  >ystem  must  provide 
an  aural  and  visual  warning  to  warn  the 
occupants  of  the  crew  rest  compartment 
to  don  oxvgen  masks  in  the  event  of 
ilecoinprt'ssion  The  warning  must 
activate  before  the  cabin  pressure 
altitude  exceeds  15.000  feet.  The  aural 
warning  must  sound  c  ontinuouslv  until 
a  reset  push  button  in  the  OFCR 
compartment  is  depressed. 

14  The  following  requirements  appiv 
to  OFCR  compartments  that  are  di\  uieii 
into  several  sections  by  the  installatiim 
of  curtains  or  partitions: 

(a)  To  compensate  for  sleeping 
occupants,  ther^'  must  be  an  aural  alert 
that  can  be  heard  in  tMch  section  ot  the 
OFCR  compartment  that  accompanies 
automatic-  presentation  of  supplemental 
oxvgen  masks  .^  minimum  of  twn 
supplemental  oxvgen  masks  art' 
required  in  each  section  whether  or  not 
seats  or  berths  are  installed  in  each 
section  There  must  also  be  a  means  by 
which  the  oxygen  masks  can  be 
manuallv  deploved  from  the  flightdec  k 

lb)  A  placard  is  required  adjacent  to 
each  curtain  that  visuallv  divides  or 
separates,  for  pri\a(  v  purp)oses.  the 
OFCR  compartment  into  small  sections. 
The  placard  must  require  that  the 
curtainls)  remain  open  whf-n  the  private 
section  it  creates  is  unoccupied  The 
vestibule  section  adjacent  to  the 
stairvvav  is  not  considered  a  private  area 
and.  therefore,  does  not  require  a 
placard 

(c)  For  each  OFCIR  section  created  by 
the  installation  of  a  curtain,  the 


tiilldw  iiig  recpurements  of  these  special 
conditions  mu>t  i)e  met  with  the  curtain 
open  or  closed 

(1)  No  smoking  [ilacard  (Special 
Condition  Nn    1 1, 

[2]  Fnifjrgencv  illumination  [Special 
Condition  No.  5). 

(3)  Emergency  alarm  system  (Special 
Condition  No.  7). 

(4)  Seat  belt  fasten  signal  or  return  to 
seat  signal  as  applicable  (Special 
Condition  No.  H).  and 

(5)  The  smoke  or  fire  detection  system 
(Special  Condition  No.  10). 

(d)  Overhead  crew  rest  compartments 
visuallv  divideii  to  the  extent  that 
evacuation  c;ould  be  affected  must  have 
exit  signs  that  direct  occupants  to  the 
primarv  stairvvav  exit.  The  exit  signs 
must  be  provided  in  each  separate 
section  of  the  OFCR  compartment,  and 
must  meet  the  requirements  of 
§25.812(b)(l)(i). 

(e)  Sectiims  within  an  OFCR 
compartment  that  are  created  by  the 
installation  of  a  rigid  partition  with  a 
door  phvsicallv  separating  the  sections, 
thi'  following  recjuirements  of  these 
special  conditions  must  be  met  with  the 
door  open  or  c;losed: 

(1)  There  must  be  a  secondar\' 
evai  uation  route  from  each  section  to 
the  mam  deck,  nr  alternativelv.  it  must 
be  shown  that  anv  door  between  the 
sections  has  been  designed  to  preclude 
anvone  from  being  trapped  inside  the 
compartment   Remo\al  of  an 
incapacitated  occupant  within  this  area 
must  be  considered. 

(2)  Anv  door  between  the  sections 
must  be  shown  to  be  openable  when 

(  rowded  against,  even  when  crowding 
occurs  at  each  side  of  the  door. 

(3)  There  may  be  no  more  than  one 
door  between  any  seat  or  berth  and  the 
primar\'  stairway  exit. 

(4)  There  must  be  exit  signs  in  each 
section  meeting  the  requirements  of 
^25.812(b)(l)(i)  that  direct  occupants  to 
the  primarv  stairwav  exit.  An  exit  sign 
with  reduced  background  area  as 
described  in  Special  Condition  No,  4(a) 
mav  be  used  to  meet  this  requirement. 

(f)  For  each  smaller  section  within  the 
main  OFt^R  compartment  created  by  the 
installation  of  a  partition  with  a  door, 
the  following  requirements  of  these 
special  ronditions  must  be  met  with  the 
door  open  or  closed; 

(1)  No  smoking  placards  (Special 
Condition  No.  1 ). 

(2)  Emergency  illumination  (Special 
Condition  No  .5), 

(J)  Two-wav  voice  communication 
(Special  Condition  No.  6). 

(4)  Emergencv  alarm  system  (Special 
Condition  No.  7). 

(5)  Seat  belt  fasten  signal  or  return  to 
seat  signal  as  applicable  (Special 
Condition  No.  8). 


(6)  Emergency  fire  fighting  and 
protective  equipment  (Special 
("ondition  No.  9).  and 

(7)  Smoke  or  fire  detection  system 
(Special  Condition  No.  10). 

15.  The  requirements  of  two-way 
voice  communit:ation  with  the 
fiightdeck  and  provisions  for  emergency 
firefighting  and  protective  equipment 
are  not  applicable  to  lavatories  or  other 
small  areas  that  are  not  intended  to  be 
occupied  for  extended  periods  of  time. 

16.  Where  a  waste  disposal  receptacle 
is  fitted,  if  must  be  equipped  with  an 
automatic  fire  extinguisher  that  meets 
the  performance  requirements  of 

§  25.854(b). 

17.  Materials  (including  finishes  or 
decorative  surfaces  applied  to  the 
materials)  must  comply  with  the 
flammability  requirements  of  §  25.853(a) 
as  amended  bv  Amendment  25-83. 
Mattresses  must  comply  with  the 
flammability  requirements  of 

§  25.853(c).  as  amended  by  Amendment 
25-83. 

{■-siu'il  m  Kcntun.  W.ishiiifildii.  nn  October 

All  Bahrami, 

Acting  Stanager.  Transport  Airplane 
Dirf^ctoratr.  Aircraft  Certification  Ser\ice. 
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BILLING  CODE  4910-13-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  47 

RIN  1219-AA47 

Hazard  Communication  (HazCom) 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  corrects  errors 
that  appeared  in  MSHA's  preamble  and 
final  rule  for  Hazard  Communication. 
EFFECTIVE  DATE:  October  11.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  VV.  Nichols,  Jr.,  Director,  Office 
of  Standards,  Regulations,  and 
Variances,  MSHA,  202-693-9440. 
SUPPLEMENTARY  INFORMATION:  On  [une 
21 ,  2002.  we  (MSHA)  published,  in  the 
Federal  Register  (67  FR  42314),  our 
final  rule  on  Hazard  Communication  for 
the  mining  industry.  This  document 
c  ontained  errors  and  omissions  that 
must  be  corrected:  therefore,  the 
document  is  corrected  as  follows: 
1.  On  page  42335.  third  column, 
second  paragraph,  ninth  line,  correct 
"provides  valuable,"  to  read  "provides 
valuable  guidance.". 
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2.  On  page  42343,  first  column,  first 
paragraph  after  the  heading  3.  Section 
47.2  Label  Contents,  tenth  line,  correct 
"The  label  must  also  contain"  to  read 
"For  customers,  the  label  must  also 
contain". 

3.  On  page  42343,  third  column,  first 
paragraph,  seventeenth  line,  correct 
"the  name,  address,  and  telephone 
number  of  the  operator  or  other 
responsible  party  be  included  in  the 
contents  of  the  label"  to  read  "the  name 
and  address  of  the  operator  or  another 
responsible  party  be  included  in  the 
contents  of  the  product's  label  for 
customers.". 

4.  On  page  42345,  second  column, 
sixth  paragraph,  eighth  line,  correct 
"Although  you  do  not  have  to  label  it" 
to  read  "Although  you  do  not  have  to 
label  it  while  on  mine  property". 

5.  On  page  42365,  first  column, 
second  paragraph,  fifteenth  line,  correct 
"§47.32"  to  read  "§47.42". 

6.  On  page  42373,  second  column, 
first  paragraph,  third  line,  correct  "4015 
Wilson  Boulevard,  Arlington,  VA 
22203"  to  read  "1100  Wilson  Boulevard, 
Arlington,  VA  22209". 

7.  On  page  42375,  first  column, 
second  paragraph,  fourteenth  line, 
correct  "to  about  $370"  to  read  "to 
about  $390". 

8.  On  page  42379,  third  column, 
second  paragraph,  eighth  line,  correct 
"At  concentrations  between  2-10%."  to 
read  "At  concentrations  between  2- 
10%,". 

§47.42    [Corrected] 

9.  On  page  42385,  second  column, 
paragraph  (d)  of  §47.42,  correct  "(d) 
Include  the  name  and  address"  to  read 
"(d)  Include  on  labels  for  customers,  the 
name  and  address". 

§47.92    [Corrected] 

10.  On  page  42388,  Table  47.92— 
Hazardous  Chemicals  Exempt  from 
Labeling,  first  colunm,  first  entry  after 
the  heading  Exemption,  second  line, 
correct  "presticide"  to  read  "pesticide". 

Dated:  October  4.  2002. 
|ohn  R.  Caylor, 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 

[FR  Doc.  02-25928  Filed  10-10-02:  8:45  am! 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD07-02-091] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Miami  River,  Miami-Dade  County,  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary'  rule:  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  operating 
regulations  of  all  the  drawbridges  on  the 
Miami  River  from  the  mouth  of  the 
River  to,  and  including,  the  NW  27th 
Avenue  Bridge,  mile  3.7.  Miami. 
Florida,  to  allow  tugs  and  tugs  with 
tows  to  pass  through  these  bridges, 
except  the  new  Second  Avenue  Bridge, 
upon  proper  signal  to  the  bridge  tender 
at  all  times,  including  during  the  normal 
rush  hour  traffic  curfew  periods.  This 
rule  allows  the  new  Second  Avenue 
Bridge  to  keep  a  single  leaf  in  the 
horizontal  (down)  position  for  up  to 
nine  hours  each  day  except 
Wednesdays,  beginning  three  hours 
after  one  of  the  two  daily  high  tides. 
This  rule  is  intended  to  facilitate 
construction  of  the  new  Second  Avenue 
Bridge  and  provide  increased  relief  for 
tugs  and  tugs  with  tows  on  the  Miami 
River.  The  construction  is  scheduled  to 
be  accomplished  in  two  phases,  the  first 
running  from  October  7.  2002  to 
November  18,  2002.  The  second  is 
scheduled  from  approximately 
December  16,  2002  to  January  27.  2003. 
This  temporar\'  rule  covers  the  entire 
period  from  October  7.  2002  to  [anuary 
27,  2003,  but  leaves  open  the  potential 
for  the  Coast  Guard  to  change  this  rule 
based  on  comments  received. 
DATES:  This  rule  is  effective  from  12:01 
a.m.  on  October  7.  2002  until  11:59  p.m. 
on  January  27.  2003.  Comments  must  be 
received  by  November  18.  2002. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District. 
Room  432,  909  SE  1st  Ave..  Miami.  FL 
33131-3050. 

Comments  and  material  received  from 
the  public  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket  are  part  of  docket 
[CGD07-O2-0911  and  are  available  for 
inspection  or  copying  at  the  Seventh 
Coast  Guard  District  Bridge  Branch, 
located  at  the  above  address,  between 
7:30  a.m.  and  4  p.m..  Monday  through 
Fridav.  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Barrv  Dragon.  Project  Officer.  Seventh 
Coast  Guard  District.  Bridge  Branch, 
telephone  305-415-6743. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material  If  ynu 
do  so.  please  include  your  name  and 
address,  identify'  the  docket  number  for 
this  rulemaking  ICGD07-O2-091 1. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  is  interested 
in  comments  that,  among  other  issues, 
detail  specific  economic  impact  to 
stakeholders  on  the  Miami  River.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8'  v  by  11  inches,  suitable  for 
copying.  If  vou  would  like  to  know  they 
reached  us,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  rule  in  view  of 
them. 

Regulatory  Information 

On  August  6.  2002  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Drawbridge  Operation 
Regulations;  Miami  River,  Miami-Dade 
Countv.  Florida"  in  the  Federal  Register 
(67  FR  50842).  We  received  twenty- 
three  letters  commenting  on  the 
proposed  rule.  A  public  meeting  was 
requested;  none  was  held  for  reasons 
discussed  later  in  this  preamble. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  in  less  than  30 
davs  after  publication  in  the  Federal 
Register.  The  Coast  Guard  is  making 
this  rule  effective  on  October  7.  2002 
because  the  contractor  will  solicit  input 
weekly  from  the  tugboat  companies 
responsible  for  moving  large 
commercial  vessels  on  the  Miami  River 
to  develop  a  coordinated  construction 
schedule  to  minimize  disruption  to  the 
large  vessel  and  construction  schedules 
of  the  Miami  River  and  Second  Avenue 
Bridge,  respectively.  Allowing  the  rule 
to  go  into  effect  in  less  than  30  days  will 
allow  construction  to  begin  closer  to  the 
scheduled  start,  thus  expediting  the 
completion  of  the  Se  ond  Avenue 
Bridge  and  eliminat.   n  of  obstructions 
to  navigation  due  to  its  construction. 

Background  and  Purpose 

On  August  6,  2002  we  published  a 
Notice  of  Proposed  Rulemaking  (N'PR.M) 
outlining  a  request  from  the  Florida 
Department  of  Transportation  (FDOT) 
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(the  bridge  owner)  and  Gilbert  Snuthern 
Corp.  (CSC)  (the  bridge  contractor)  to 
iteep  d  single-leaf  of  the  Second  Avenue 
Bridge  in  the  closed  position  for  periods 
of  time  not  to  exceed  eighteen  hours 
ddilv  to  facilitate  installation  of  the  two 
bridge  leaves. 

At  an  August  21.  2002  meeting,  the 
Coast  Guard  briefed  the  bridge  owner 
and  contractor  of  the  negative  tone  of 
the  comments  to  the  proposed  nile  the 
Coast  Guard  had  in  the  docket  at  that 
point.  Based  on  this  meeting,  the  owner 
and  contractor  met  with  key 
stakeholders  and  requested  the  Coast 
Guard  change  the  window  originally 
requested,  allowing  a  single  leaf 
opening  of  the  Second  Avenue  Bridge 
for  not  more  than  nine  hours  per  day, 
three  hours  after  one  of  the  two  daily 
high  tides.  This  temporary  rule  allows 
this  each  day  except  Wednesdays, 
because  that  is  the  busiest  day  for 
shipping  on  the  Miami  River,  The 
temporary  rule  better  provides  for  the 
reasonable  needs  of  navigation  while 
still  allowing  installation  of  the  two 
leaves,  and  thus  completion  of  the 
bridge,  to  progress.  Additionally, 
because  the  comments  indicated  that 
large  ship  movements  on  the  Miami 
River  can  only  occur  on  the  high  tide. 
the  temporary  rule  reduces  the  negative 
economic  impact  to  commercial  users  of 
the  Miami  Ri\er  b\-  allowing  use  of  one. 
and  part  of  the  second,  daily  high  tide 
on  the  River  to  facilitate  large  vessel 
movement.  This  temporan'  rule  is  an 
effort  to  meet  the  reasonable  needs  of 
navigation  and  provide  for  the 
construction  of  the  .Second  Avenue 
Bridge,  which  will  ultimatelv  improve 
the  navigability  of  the  Miami  River. 

Discussion  of  Comments 

The  (loast  tiuard  rt.-ceived  twentv-one 
comments  on  the  proposed  rule;  four 
were  in  support  of  it.  while  seventeen 
were  oppr)sed  to  it 

Supporting  Comments 

Comments  in  support  of  the  proposed 
rule  were  by  submitted  FUt^T.  the  City 
of  Miami  City  Manager's  Office,  the 
Miami-Dade  County  Public  Works 
Department,  and  Miami-Dade  County 
Manager's  Office.  The  comment 
submitted  by  FDOT  listed  eight 
coordination  meetings  with  various 
Miami  River  interests,  along  with  the 
general  attf-ndees  and  discussion  topics 
at  the  meetings  to  show  the  level  of 
attempted  coordination  between  FDOT 
and  \arious  Miami  River  stakeholders, 
The  Coast  Guard  acknowledges  these 
comments,  but  for  reasons  stated  in  the 
"Background  and  Purpose"  section,  has 
modified  the  original  proposed  rule  and 
has  implemented  this  temporary  rule. 


The  proposed  rule  also  had  a 
provision  temporarih'  eliminating  the 
operating  regulations  that  allowed 
Miami  River  bridges  to  not  open  during 
morning  and  afternoon  vehicle  traffic 
rush  hours.  Four  comments  were  also  in 
favor  of  this  aspect  of  the  proposed  rule 
and  requested  it  be  made  permanent. 
Thus,  the  Coast  Guard  kept  this 
provision  of  the  temporary  rule. 
However,  the  permanency  of  this 
elimination  is  beyond  tlie  scope  of  this 
rulemaking. 

Opposing  Comments 

Seventeen  comments  were  opposed  to 
the  provision  of  the  proposed  rule  that 
would  allow  the  bridge  owner  and 
contractor  to  keep  a  single-span  of  the 
Secimd  Avenue  Bridge  in  the  horizontal 
(down)  position  daily  from  4  a.m.  to  10 
p.m  The  Coast  Guard  changed  this 
provision  in  this  temporary'  rule  as 
detailed  throughout  this  document. 

Eleven  comments  were  in  general 
opposition  to  allowing  a  single  leaf  of 
the  bridge  to  be  in  the  horizontal  (down) 
position  for  a  maximum  of  eighteen- 
hour  timeframe.  Some  comments  cited 
the  general  negative  economic  impact 
that  allowing  a  single  leaf  of  the  Second 
Avenue  Bridge  to  remain  in  the 
horizontal  (down)  position  would  have 
on  the  Miami  River  cargo  industry  (two 
comments)  and  indirect  negative  impact 
on  the  commenters'  businesses  because 
thev  relv  on  the  larger  vessel  traffic  flow 
for  their  businesses  (seven  comments). 
One  comment  asserted  that  shipping 
must  get  "the  priority  use"  of  rivers. 
One  comment  suggested  that  the 
obstruction  of  the  Miami  River  due  to 
installation  of  the  Second  Avenue 
Bridge  leafs  be  limited  to  eight  hours 
and  an\'  time  bevond  those  eight  hours 
where  the  Miami  River  is  obstructed  be 
mitigated  by  a  financial  subsidy  from 
thf  bridge  contractor  to  companies 
negatively  impacted.  The  Coast  Guard 
has  no  authority  to  require  a  subsidy  of 
this  type  Thus,  it  was  not  incorporated 
into  the  temporary  rule. 

Nine  comments  cited  the  negative 
economic  impact  that  the  proposed  riile 
would  likely  have  on  the  Miami  River 
cargo  shipping  industry,  which  uses 
huge  vessels  to  ship  goods. 

The  Coast  Guard  has  considered  these 
comments,  and  has  changed  the 
proposed  rule  based  in  part  on  them,  in 
p.irt  on  the  comments  from  the  bridge 
owner  and  contractor  requesting  to 
halve  the  maximum  eighteen  hour 
window  reflected  in  the  NPRM  (see 
"Background  and  Purpose"),  and  in  part 
on  other  more  detailed  comments 
discussed  below  regarding  the  proposed 
rule.  This  temporary  rule  allows  the 
Second  Avenue  Bridge  to  have  single 


leaf  openings  six  days  a  week  for  a 
maximum  of  nine  hours  per  day. 
starting  three  hours  after  one  of  the  two 
dailv  high  tides.  The  rule  requires  both 
leaves  of  the  Second  Avenue  Bridge  to 
open  on  Wednesdays  because 
\Vednesdays  are  the  busiest  day  for 
shipping  on  the  Miami  River.  These 
changes  directly  address  the  comments 
about  the  economic  impacts  of  the  rule 
and  will  insure  that  the  reasonable 
needs  of  navigation  are  met. 

Construction  Methodology 

Two  comments  commented  on  the 
construction  method  of  the  Second 
Avenue  Bridge,  declaring  that 
construction  of  the  bridge  in  the 
horizontal  position  is  unreasonable  and 
that  construction  of  the  bridge  must  be 
done  in  the  upright  position.  In  June 
2001,  July  2002.  and  August  2002 
representatives  from  the  Coast  Guard 
Seventh  District  Bridge  Branch  met  with 
representatives  of  the  bridge  owner  and 
contractor.  The  bridge  owner  and 
contractor  explained  the  construction 
methodology  behind  the  bridge  and  that 
it  could  not  be  practically  constructed 
with  leaves  in  the  vertical  (upright) 
position  due  to  the  sheer  size  of  each 
bridge  leaf  and  due  to  safety  concerns 
for  bridge  construction  workers.  Miami 
River  vessel  traffic  would  be  impacted 
for  an  equal  amount  of  time  if  the  bridge 
leaves  were  installed  in  the  vertical  (up) 
position  as  it  would  in  the  horizontal 
(down)  position  because  of  the  safety 
hazard  o\'er  the  watenvay  that  would 
exist  while  installing  the  leaves. 

Construction  Methodology 

Two  comments  commented  on  the 
construction  method  of  the  Second 
Avenue  Bridge,  declaring  that 
construction  of  the  bridge  in  the 
horizontal  position  is  unreasonable  and 
that  construction  of  the  bridge  must  be 
done  in  tiie  upright  position.  In  June 
2001,  (uly  2002.  and  August  2002 
representatives  from  the  Coast  Guard 
Seventh  District  Bridge  Branch  met  with 
representatives  of  the  bridge  owner  and 
contractor.  The  bridge  owner  and 
contractor  explained  the  construction 
methodology  behind  the  bridge  and  that 
it  could  not  be  practically  constructed 
with  leaves  in  the  vertical  (upright) 
position  due  to  the  sheer  size  of  each 
bridge  leaf  and  due  to  safety  concerns 
for  bridge  construction  workers.  The 
Coast  Guard  notes  that  Miami  River 
vessel  traffic  would  be  impacted  for  an 
equal  amount  of  time  if  the  bridge 
leaves  were  installed  in  the  vertical  (up) 
position  as  it  would  in  the  horizontal 
(down)  position  because  of  the  safety 
hazard  that  would  exist  over  the 
waterway  requiring  the  limitation  of  the 
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River's  horizontal  clearance  while 
installing  the  leaves.  Two  commenters 
requested  a  public  meeting  to  provide  a 
forum  to  review  the  assertion  that  the 
Second  Avenue  Bridge  could  not  be 
constructed  in  the  vertical  (up)  position 
because  of  the  bridge's  size  and  design. 
Because  safety  hazards  would  still  exist 
on  the  waterway  requiring  a  similar 
reduction  in  the  horizontal  clearance  of 
the  Miami  River,  the  Coast  Guard  sees 
no  new  issues  arising  from  a  public 
meeting  on  this  topic,  so  none  was  held. 

The  Proposed  Rule  Will  Shut  Down 
Shipping  on  the  Miami  River 

Seven  comments  were  opposed  to  the 
proposed  rule's  six-hour  time  window 
that  the  Second  Avenue  Bridge  be  open 
to  all  traffic  because  it  was  too  small  of 
a  period  to  have  unimpeded  vessel 
traffic  flow  on  the  Miami  River.  Five 
comments  declared  that  the  proposed 
rule  would  "basically  shut  down  the 
river"  to  all  vessel  traffic  for  the 
duration  the  rule  would  be  in  effect. 
Two  comments  cited  the  tug  bottleneck 
that  the  proposed  rule  would  create 
because  the  six-hour  window  would 
force  all  larger  vessel  traffic  into  that 
window  for  transiting  the  Miami  River, 
and  traffic  would  necessarily  be 
delayed.  The  Coast  Guard  considered 
the  impact  of  the  proposed  rule  on  the 
Miami  River  vessel  traffic,  noting  that 
large  vessel  traffic  flow  is  one  way  on 
the  River  due  to  the  limited  available 
width.  Two  comments  mention  that  the 
period  described  in  the  proposed  rule  is 
the  "peak  season"  on  the  Miami  River, 
and  thus  would  have  "devastating" 
effects  on  the  commerce  that  runs  on  the 
Micuni  River.  One  comment  discussed 
Miami  River  tidal  patterns  and  that  at 
best  there  would  be  one  high  tide  and 
one  low  tide  during  the  six-hour 
window  from  10  p.m.  and  4  a.m.  every 
six  days,  and  large  commercial  vessel 
traffic  is  restricted  to  movements 
corresponding  with  the  high  tides.  The 
changes  in  this  temporary  rule  creates  a 
fifteen-hour  window  that  should  reduce 
the  traffic  concerns  that  resulted  from 
the  limited  six-hour  window  of 
unimpeded  River  navigability  contained 
in  the  original  proposed  rule. 

One  of  the  comments  from  a  marine 
terminal  on  the  River  asserted  that  the 
proposed  rule  would  create  an 
additional  $2K  to  $5K  expense  per 
vessel.  This  terminal  had  over  100 
sailings  last  year.  As  discussed  in  detail 
below,  the  Coast  Guard  has  adopted  a 
temporary  rule  that  makes  explicit  the 
intent  to  obstruct  the  Miami  River  for 
not  more  than  nine  hours  per  day,  six 
days  per  week.  This  should  mitigate  the 
economic  impact  to  this  terminal 
because  large  vessels  will  be  able  to  use 


one  high  tide  daily,  and  part  of  the 
second,  for  movements  on  the  River. 
Also,  the  schedule  will  be  published  in 
advance,  and  should  allow  for  flexibility 
in  scheduling  for  parties  involved  on 
either  side  of  this  issue.  The  temporan,' 
rule  should  also  reduce  the  bottleneck 
concern.  Additionally,  the  Coast  Guard 
will  continue  to  accept  comments  on 
the  temporary  rule  through  the  first 
construction  phase,  and  may  change  it 
depending  on  the  comments.  Comments 
detailing  specific  economic  impacts 
such  as  the  one  in  this  paragraph  are 
particularly  helpful  in  evaluating  this 
rule. 

The  Proposed  Rule  Was  Unfair  to 
Shipping  Industry 

Three  comments  stated  the  proposed 
rule  was  unfair  to  the  Miami  River 
shipping  industrv'.  The  comments  state 
that  the  proposed  rule  would  instill 
economic  woes  on  the  River  shipping 
industry  to  benefit  the  bridge  contractor, 
that  it  would  be  unfair  to  allow  the 
bridge  contractor  and  owner  to  reap 
benefits  from  this  plamied  bridge 
construction  despite  their  poor  planning 
with  local  River  stakeholders,  that  the 
marine  industry-  is  severely  penalized  by 
bridge  design  and  building  contracts 
that  are  beyond  their  control,  and  that 
the  Coast  Guard  has  chosen  to  sacrifice 
an  important  economic  engine  in  favor 
of  the  bridge  contractor's  prospective 
profit. 

One  comment  alleged  bias  shown  by 
the  Coast  Guard  in  favor  of  construction 
of  the  Second  Avenue  Bridge  over  the 
needs  of  navigation. 

The  Coast  Guard  uses  the  "reasonable 
needs  of  navigation"  as  the  standard 
when  evaluating  projects  that 
potentially  impact  navigation.  The 
bridge  owner  and  contractor  requested 
the  proposed  rule.  The  Coast  Guards 
view  was  that  to  better  determine  what 
the  needs  of  navigation  were,  the 
proposed  rule  should  be  released  to 
solicit  comments  which  would  provide 
the  Coast  Guard  with  a  basis  to 
determine  the  reasonable  needs  of 
navigation.  The  Coast  Guard  has 
considered  these  comments  and,  as 
noted  above,  has  changed  the  proposed 
rule  to  mitigate  the  impact  to 
commercial  navigation.  Through  the 
additional  comment  period,  the  Coast 
Guard  encourages  comments  on  this 
temporary  rule,  and  may  make  further 
changes  in  light  of  them. 

Bridge  Owner's  Requested  Revision 

On  21  August  2002  the  Coast  Guard 
met  with  representatives  of  the  bridge 
owner  emd  contractor  and  made  them 
aware  of  the  generally  negative  tone  of 
the  comments  in  the  docket  at  that  time. 


Based  on  these  objections,  the  bridge 
owner  and  contractor  modified  their 
request  and  put  forth  a  proposal  that  cut 
in  half  the  amount  of  time  the  Miami 
River  could  be  obstructed  by  the  Second 
Avenue  Bridge.  They  requested  that  the 
Coast  Guard  revise  the  proposed  rule  to 
allow  the  Second  Avenue  Bridge  to  have 
one  leaf  in  the  down  position  for  not 
more  than  nine  hours  starting  three 
hours  after  one  of  the  two  daily  high 
tides  that  occur  on  the  Miami  River.  At 
all  other  times,  both  leaves  would  open 
on  signal.  GSC,  as  bridge  contractor,  and 
on  behalf  of  the  bridge  owner,  in 
consultation  with  the  two  major  tug 
companies  that  assist  in  large  vessel 
movements  on  the  River,  will  submit  a 
coordinated  construction  schedule  to 
the  Coast  Guard,  specifically,  the 
Captain  of  the  Port  of  Miami  (COTP). 
The  schedule  will  be  reviewed  by  the 
COTP,  who  will  promptly  announce  the 
schedule  through  broadcast  local 
notices  to  mariners  and  local  notices  to 
mariners. 

Commenters'  Requested  Changes 

One  tug  operator  on  the  Miami  River 
commented  that  the  proposed  rule 
should  not  allow  the  Second  Avenue 
Bridge  to  be  in  the  horizontal  (down) 
position  for  more  than  six  hours,  that  it 
should  fluctuate  with  the  tidal  cycles, 
that  tug  operators  and  GSC  must 
coordinate  when  the  Miami  River  would 
be  obstructed  by  the  single  leaf  in  the 
horizontal  (down)  position,  and  that  on 
Wednesdays  the  Miami  River  must 
remain  unobstructed.  The  Miami  River 
Commission  (MRC),  an  entity  created  by 
the  State  of  Florida  to  be  an  official 
clearinghouse  for  all  public  policy  and 
projects  on  the  Miami  River, 
recommended  similar  provisions.  The 
MRC's  comment,  however,  included  a 
six  to  ten  hour  daily  window  where  the 
Miami  River  would  be  obstructed  by  the 
single  leaf  of  the  Second  Avenue  Bridge 
in  the  horizontal  (down)  position. 
Additionally,  the  MRC  reiterates  the 
bridge  contractor's  comment  that  details 
two  separate  six-week  periods  where 
bridge  construction  would  occur.  The 
Miami  River  Marine  Group,  a  port 
cooperative  trade  association  made  up 
of  stakeholders  of  the  Miami  River, 
commented  that  the  leaf  should  be  in 
the  horizontal  (down)  position  for  not 
more  than  eight  hours  per  day. 

The  Coast  Guard  has  considered  these 
comments  in  conjunction  with  the 
comment  by  the  bridge  owner  and 
contractor  to  revise  the  proposed  rule. 
The  Coast  Guard  notes  that  MRC's 
proposal  leaves  open  the  option  for  a 
maximum  ten-he      window  daily 
period  where  tb     .liami  River  would  be 
obstructed  due    i  construction,  and  the 
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bridge  contractor's  stated  commitment 
to  wfjricing  with  Miami  River 
stakfhohif-rs  to  mmimizt'  thf  impact  to 
commercial  marine  inter»'sts.  who 
necessarily  rely  on  larger  vessels  that 
require  both  lea%es  to  be  in  the  vertical 
(up)  position  The  bridge  ownt-r  ami 
contractor  indicated  in  the  August  Z\ 
2002  meeting  that  they  re^quired  one 
hour  at  either  end  of  their  work  day  to 
set  up  .tnd  then  secure.  The  Coast  Guard 
has  determined,  based  on  ail  comments 
received,  that  nine  hours  is  an 
appropriate  maximum  window  to  alK)W 
tlie  installation  of  the  Second  Avenue 
Bridge  leaves,  which  neces>iarilv  must 
be  done  in  the  horizontal  (down) 
position,  thus  restricting  the  Miami 
River  tn  an  approximately  70-foot 
horizontal  naMgation  clearance. 

Changes  to  the  Proposed  Rule 

After  reviewing  the  comments 
received  from  the  NPRM.  the  Coast 
Guard  has  revised  the  proposed  rule  t(j 
allow  GSC  to  keep  a  single-leaf  of  the 
bridge  in  the  horizontal  (down)  position 
inne  hours  each  day  except 
VVednesda\s.  starting  thr«>e  hmu'-  after 
one  of  the  two  dail\  high  tides. 
generallv  the  first  daily  high  tide.  The 
COT?  will  review  and  broadcast  the 
bridge  schedule.  The  bridge  owner  has 
agreed  to  publish  the  schedule  each 
week,  with  a  proposed  schedule  for  the 
following  week  In  additKm.  tugs  and 
tugs  with  lows  will  be  exempt  fnun  the 
rush  hour  curfews  on  the  drawbridges 
from  the  mouth  of  the  Miami  River  to 
and  including  the  N'.W.  27th  Avenue 
Bridge,  t^xcept  the  new  .Second  Avenue 
Bridge. 

The  bridge  owner  and  contractors' 
requested  revision  includes  two 
separate  time  windows  of 
approximatelv  six  weeks  each  when 
thev  would  install  the  two  bridge  leaves. 
The  bridge  contractor  antic  ipates 
approximately  one  month  between  the 
two  time  windows.  During  the 
approximatelv  one  month  period 
between  the  two  construc:tion  windows, 
the  Coast  Guard  does  not  antic  ipate  the 
need  to  approve  any  schedule  that 
requires  the  Second  Avenue  Bridge  to 
impede  navigabilitv  on  the  Miami  River 
The  (loast  Guard  is  also  allowing  an 
additional  comment  period  and  may 
change  this  rule  based  on  comments 
received,  and  will  terminate  the  rule 
earlv  if  constructicm  is  completed  earh. 

This  temporary  rule  incorporates  the 
changes  requested  by  the  bridge  owner 
and  c:ontractor.  those  recommended  by 
the  NfRC  as  the  State  of  Florida 
legislated  clearinghouse  for  Miami  River 
issues,  and  some  requested  changes 
from  the  Miami  River  Group  as  a 
representative  entity  of  stakeholders  on 


the  Miami  River.  The  Coast  Guard 
regulates  bridges  across  waterways  to 
pro\  ide  for  the  "reasonable  needs  of 
navigation   ■  The  Coast  Guard  must 
ensure  the  public,  right  of  navigation  is 
preserved  while  maintaining  a 
reasonable  balanc:e  bc^tween  the 
<  ompeting  needs  of  land  and 
waterborne  modes  of  transportation. 
The  Coast  Guard  strives  to  promote  and 
expedite!  projects  that  facilitate 
commerce  and  provide  for  the 
reasonable  needs  of  present  and 
prospec  tive  land  and  marine 
transportation.  In  this  temporary  rule 
the  Coast  Guard  meets  the  reasonable 
needs  of  navigation  while  still 
permitting  the  construction  of  the 
Sec:ond  Avenue  Bridge,  which  will 
ultimately  assist  with  navigation  and 
the  movement  of  vessel  ccmimerce  on 
the  Miami  River  This  temporary  rule 
reduces  the  Seccmd  Avenue  Bridge 
•-uiule  le.if  operations  to  not  more  than 
nine  hcnirs  per  day.  six  days  a  week. 
The  Coast  Guard  may  also  allow  minor 
deviations  to  the  nine-hour  maximum 
'-ingle  leaf  operation  if  large  vessel 
traffic   will  not  be  affected  bv  the 
deviation  Expansion  of  the  c:onstruction 
windows  through  minor  deviations 
should  expedite  bridge  construction 
ultimately  reduc  ing  the  length  of  time 
that  large  commercial  navigation  will  be 
potentially  obstructed. 

Regulatory  Evaluation 

rhis  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Exec  utive  Order  12866.  Regulatory 
IManning  and  Review,  and  does  not 
recpiire  an  assessment  of  potential  costs 
and  benefits  uiidcjr  section  6(a)(.3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant  "  under  the 
regulator^'  policies  and  procedures  of 
the  Departmimt  of  Transportation  (DOT) 
(44  ER  11040.  February  26.  1979).  The 
(^oast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  protfdures  of  DOT  is  unnecessary 
bec;ause  this  rule  requires  a  multi- 
interest  coordinated  schedule  based  on 
the  high  tides  that  provides  for  fifteen 
hi)urs  of  daily  unobstructed  vessel  flow 
on  the  Miami  River  and  use  of  at  least 
part  of  both  high  tides  by  vessel  traffic, 
the  Miami  River  will  be  unimpeded  by 
the  Second  Avenue  Bridge  on 
Wednesdays  (the  busiest  day  for  cargo 
shipping  on  the  River),  approximately 
seventy  feet  of  horizontal  clearance  be 
available  twenty  four  hours  each  day 
(although  short  periods  of  under  one 
hour  w  ith  less  horizontal  clearance  are 
possible  due  to  temporary  safety 


hazards),  and  the  rule  only  temporarily 
restricts  the  waterway. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard  has 
considered  whether  this  rule  will  have 
a  significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
The  term  "small  entities  "  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  rule  requires  a  multi- 
interest  coordinated  schedule  based  on 
the  high  tides  that  provides  for  fifteen 
hours  of  daily  unobstructed  vessel  flow 
on  the  Miami  River  and  use  of  at  least 
part  of  both  high  tides  by  large  vessel 
traffic,  the  Miami  River  will  be 
unimpeded  by  the  Second  Avenue 
Bridge  on  Wednesdays  (the  busiest  day 
for  cargo  shipping  on  the  River), 
approximatelv  seventy  feet  of  horizontal 
clearance  will  be  available  twenty  four 
hours  each  day  (although  short  periods 
of  under  one  hour  with  less  horizontal 
clearance  are  possible  due  to  temporary 
safety  hazards),  and  the  rule  only 
temporarily  restricts  the  waterway. 

Assistance  for  Small  Entities 

Under  section  2 1 3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  Coast  Guard  has  created 
an  additional  comment  period  for  this 
temporary'  rule,  and  is  particularly 
interested  in  comments  describing 
specific  economic  impacts  to  small 
entities.  This  will  allow  the  Coast  Guard 
to  better  evaluate  impacts  to  small 
entities.  We  also  have  a  point  of  contact 
for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
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Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govenmients  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Although  this  rule 
would  not  result  in  such  an 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Execute 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 


13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  has  considered  the 
envirorunental  impact  of  this  action  and 
has  concluded  that  under  figure  2-1. 
paragraph  32(e)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  we  have 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  LLS.C.  499;  49  CFR  1.46:  33 
CFR  1.05-l(g):  Section  117.2.55  also  issuecd 
under  authoritv  of  Pub.  L.  102-587.  106  Stat. 
5039. 

§117.305    [Suspended] 

2.  From  12:01  a.m.  October  7,  2002 
until  11:59  p.m.  on  January-  27.  2003. 
temporarily  suspend  §  117.305. 

3.  From  12:01  a.m.  October  7,  2002 
until  11:59  p.m.  on  January  27.  2003. 
add  a  new  §  117.T306  to  read  as  follows: 

§  1 1 7.T306    Miami  River,  Florida. 

(a)  The  draws  of  each  bridge  from  the 
mouth  of  the  Miami  River  to  and 
including  N.W.  27th  Avenue  bridge. 


mile  3.7  at  Miami,  but  excluding  the 
new  Second  Avenue  bridge,  mile  0.5. 
Miami.  Florida,  shall  open  on  signal; 
except  that,  from  7:30  a.m.  to  9  a.m.  and 
4:30  p.m.  to  6  p.m..  Monday  through 
Friday  except  Federal  holidays,  the 
draws  need  not  open  for  the  passage  of 
vessels  other  than  public  vessels  of  the 
United  States,  tugs  and  tugs  with  tows, 
and  vessels  in  an  emergency  involving 
danger  to  life  or  property,  which  shall 
be  passed  at  any  time. 

(o)  The  new  Second  Avenue  Bridge. 
mile  0.5.  Miami  Florida,  need  open  only 
a  single-leaf  of  the  bridge  nine  (9)  hours 
per  day.  starting  three  (3)  hours  after 
one  of  the  two  high  tides,  every  day 
except  Wednesday.  The  Captain  of  the 
Port  of  Miami  will  review  and  announce 
a  weekly  schedule  coordinated  between 
the  bridge  contractor  and  tugboat 
operators  on  the  Miami  River.  At  all 
other  times,  including  all  day  on 
Wednesdays,  the  bridge  will  open  on 
signal. 

Dated:  October  1.  2002. 
lames  S.  Carmichael. 

Rear  Admiral.  I'S  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District. 
|FR  Doc.  02-259.'10  Filed  10-10-02.  H  45  amh 
8ILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard  - 

33  CFR  part  117 
[CGD01 -02-020] 
RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Mystic  River,  MA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  has  changed 
the  drawbridge  operation  regulations 
that  govern  the  S99  Alford  Street  Bridge, 
mile  1.4.  across  the  Mystic  River  at 
Boston,  Massachusetts.  This  final  rule 
will  allow  the  bridge  to  open  on  an 
advance  notice  from  3  p.m.  to  7  a.m.. 
November  through  March,  when  there 
have  been  few  requests  to  open  the 
bridge.  This  action  is  expected  to  relieve 
the  bridge  owner  from  the  burden  of 
crewing  the  bridge  during  the  winter 
months  at  night  when  there  have  been 
few  requests  to  open  the  bridge. 
DATES:  This  rule  is  effective  November 
12,  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-02-020)  and  are 
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available  for  inspection  or  copying  at 
the  First  Coast  Guard  District.  Bridge 
Branch  Office.  408  .Atlantic  Avenue. 
Boston.  Massachusetts.  02110.  between 
7  a.m.  and  3  p.m..  Monday  through 
Frid.iw  ''\rc[)t  Ffvlfffil  hnlid.u's 
FOR  FURTHER  INFORMATION  CONTACT:  .Mr 
John  McDon.ild.  Froj(Kt  (Jfficer.  First 
Toast  r,Mdr<\  Distrit  t   'Hi  71  L'l>.V8:^64 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  luly  3.  2002.  we  published  a 
notice  of  proposed  rulemaking  (\FKM) 
entitled  Drawbridge  Operation 
Regulations:  Mvstit  Ki\  fi 
.Massachusetts,  in  thf?  Federal  Register 
{67  FR  44582).  We  received  no 
commfmts  in  response  to  the  notice  of 
proposed  rulemaking.  No  public  hearing 
was  requested  and  none  was  held. 

Background  and  Purpose 

The  Syy  .\itord  Street  Bridge  has  a 
vertical  clearance  of  7  feet  at  mean  high 
uater  and  16  feet  at  mean  low  water. 

The  existing  regulations  for  the  bridge 
listed  at  ^  1 17.609.  require  the  bridge  to 
open  on  sign.il  from  7  a.m.  to  11  pni  : 
except  that.  Monday  through  Saturday, 
excluding  holidays,  the  draw  need  not 
open  for  the  passage  of  vessel  traffic 
from  7:45  am.  to  9  a.m..  9:10  a.m.  to  10 
a.m..  and  5  p.m.  to  6  p.m.  From  11  p.m. 
to  7  a.m..  at  least  an  eight  hour  advance 
notice  is  required  for  bridge  openings 

The  bridge  owner,  the  Citv  of  Boston, 
asked  the  Cloast  Guard  to  change  the 
drawbridge  operation  regulations  to 
illow  the  bridge  to  open  on  signal,  from 
November  1  through  March  31,  between 
7  a.m.  and  3  p.m.  In  addition,  all 
opening  requests  between  3  p.m.  and  7 
a.m  shall  require  an  eight  hour  advance 
notice 

The  number  of  bridge  openings 
N(n  ember  through  March,  from  3  p.m. 
to  7  a.m  .  for  the  last  two  years  were  11 
requests  in  2000.  and  5  requests  in  2001 

The  Coast  Guard  believes  it  is 
reasonable  to  allow  the  bridge  owner  to 
not  be  required  to  crew  this  bridge 
during  the  3  p.m.  to  7  a.m.  shift  in  the 
winter  months  as  a  result  of  the  low 
number  of  requests  to  open  the  bridge 
during  that  time  period.  We  also  believe 
the  eight  hour  advance  notice  is 
appropriate  and  will  meet  the 
reasonable  needs  of  navigation.  It  will 
allow  anv  vessel  the  opportunity  to 
transit  the  bridge  provided  they  give  the 
required  advance  notice. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 

comments  in  response  to  the  notice  of 
proposed  rulemaking  and  as  a  result,  no 
(  hanges  have  been  made  to  this  final 

rule 


Regulatory  Fvaiuation 

This  rule  is  not  .i  "Mgnificant 
regul<itor\  .n  tion'   muier  section  3(0  of 
Executive  Order  IJHhH,  Regulatorv 
Planning  and  Ke\  lew,  and  does  not 
require  an  .iSM'ssinent  of  [)otential  costs 
,iiid  heiietits  under  section  b(aK-^),  of 
that  (3rder.  The  Office  of  Management 
and  Budget  has  not  rev  iewed  if  under 
that  Order   It  is  not  ■sii^nificant"  under 
the  regul.itoiv  poln  les  ,111(1  prcjcedures 
of  the  Ui'p.iitment  o|  Transportatirm 
(DOT)  (44  FR  1 1IJ40.  February  26.  1979). 

This  ( iini  lusioii  IS  based  on  the  fact 
that  the  iiridge  will  open  at  all  times  for 
the  passage  of  vessel  traffic  provided  the 
ei^ht  hour  notice  is  given 

Small  Entities 

I  nder  the  Regulatorv  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  e(  oimniK   impact  on  a 
substantial  iiuinlier  of  small  entities. 
Tht-'  term    small  entities"  i  omprises 
small  businesses,  uot-for  [)rofit 
organizations  th.it  are  indept'oilentlv 
owned  and  operated  and  are  not 
domin.int  in  Iheir  fields,  and 
governmental  |iirisdi<  tions  with 
populations  less  than  50  ()()() 

The  Coast  (iuard  i  ertifies  under  5 
U.S  C  605ib).  that  this  rule  will  not 
have  a  significant  econonm   impact  on 
a  substantial  number  ot  small  entities 

This  conclusion  is  based  on  tht>  fact 
that  the  bridge  will  open  at  all  times  for 
the  passage  of  vessel  traffii  provided  the 
eight  h(jur  notice  is  giv  en 

A.ssistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public:  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  the\ 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  nili'inaking 
process. 

Small  businesses  ma\  si^nd  (  nininents 
on  the  actions  of  Federal  emiilovci's 
who  enforce,  or  otherwise  determine 
compliant  e  with.  Federal  regulations  to 
the  Small  Business  and  .Agric  ulture 
Regulatory  Enforcement  Ombudsman 
and  the  Rei^ional  Small  Business 
Regulatorv  Fairness  Boards.  The 
Ombudsman  evaluates  these  a(  tions 
annually  and  rates  each  agencv's 
responsiveness  to  small  business.  If  vou 
wish  til  ( iiinnu'nt  on  actions  hv 
emplovf.'s  ot  the  Coast  Guard,  call  1- 
888-REG-FAlK  i  1-888-734-3247). 

Collection  of  Information 

This  rule  ( ,ills  for  no  new  collection 
of  intormation  under  the  Paperwork 
Reduction  .\(  t  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
vvouhi  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
(  ompliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
(ietermin^'d  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
partic:ular.  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  nile  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
lnterferenc:e  with  Constitutionallv 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
.inibiguity.  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economicallv  signific:ant  rule  and 
does  not  concern  an  environmental  risk 
til  health  or  risk  to  safety  that  may 
disproportionatelv  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  (ionsultation  and  Coordination 
vv  ith  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Cjovernment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significemt  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46:  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  Section  117.609  is  revised  to  read 
as  follows: 

§117.609    Mystic  River 

(a)  The  draw  of  the  S99  Alford  Street 
Bridge,  mile  1.4,  shall  open  on  signal: 
except  that,  Monday  through  Saturday, 
excluding  holidays,  the  draw  need  not 
open  for  the  passage  of  vessel  traffic 
from  7:45  a.m.  to  9  a.m.,  9:10  a.m.  to  10 
a.m..  and  5  p.m.  to  6  p.m.,  daily.  From 
November  1  through  March  31,  between 
3  p.m.  and  7  a.m.,  at  least  an  eight-hour 
advance  notice  is  required  for  bridge 
openings  by  calling  the  number  posted 
at  the  bridge. 

(b)  The  draw  of  the  Wellington 
Bridge,  mile  2.5,  need  not  open  for  the 
passage  of  vessel  traffic. 


Dated:  October  3.  2002. 
J.L.  Grenier, 

Captain,  U.S.  Coast  Guard.  Acting 

Commander.  First  Coast  Guard  District. 

[FR  Doc.  02-26007  Filed  10-10-02;  8:45  ami 

BILUNG  CODE  4910-1 5-F 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -02-023] 
RIN2115-AA97 

Safety  and  Security  Zone;  Liquefied 
Natural  Gas  Carrier  Transits  and 
Anchorage  Operations,  Boston,  Marine 
Inspection  Zone  and  Captain  of  the 
Port  Zone 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  safety  and  security  zones 
for  liquefied  natural  gas  carrier  (LNGC) 
vessels  and  a  liquefied  natural  gas 
facility  within  the  Boston  Captain  of  the 
Port  Zone.  Entry  into  or  movement 
within  these  zones  is  prohibited  without 
prior  authorization  from  the  Captain  of 
the  Port  (COTP).  Boston.  MA.  These 
zones  are  needed  to  safeguard  the  LNGC 
vessels  and  Liquid  Natural  Gas  (LNG) 
facility,  the  public  and  the  surrounding 
area  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  events  of  a 
similar  nature,  and  are  needed  to  protect 
persons,  vessels  and  others  in  the 
maritime  community  from  the  safety 
hazards  associated  with  the  transit  and 
limited  maneuverability  of  an  LNGC 
vessel. 

DATES:  This  rule  is  effective  November 
12, 2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGDOl-02-023]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Boston.  455 
Commercial  Street.  Boston.  MA  02109 
between  the  hours  of  8  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Daniel  Dugery.  Marine  Safety 
Office  Boston.  Waterways  Security  and 
Response  Division,  at  (617)  223-3000. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  July  26.  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 


entitled  Safety  and  Security  Zone: 
Liquefied  Natural  Gas  Carrier  (LNGC.) 
Transits  and  Anchorage  Operations. 
Boston.  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone  in  Federal 
Register  (67  FR  48834).  We  received  1 
letter  commenting  on  the  proposed  rule. 
No  public  hearing  was  requested,  and 
none  was  held. 

Background  and  Purpose 

In  light  of  the  terrorist  attacks  in  New- 
York  City  and  Washington.  DC;  on 
September  11.  2001.  safety  and  sec  uritv 
zones  are  being  established  to  safeguard 
the  LNGC  vessels  and  LNG  facilities,  the 
public,  and  the  surrounding  area  from 
sabotage  or  other  subversive  acts. 
accidents,  or  other  events  of  a  similar 
nature,  and  to  pr.itect  persons,  vessels 
and  others  in  the  maritime  community 
from  the  hazards  associated  with  the 
transit  and  limited  maneuverabilitv  ui  a 
LNGC  vessel.  These  safety  and  security 
zones  prohibit  entry  into  or  movement 
within  the  specified  areas 

This  rule  establishes  safety  and 
security  zones  around  LNGC  vessels 
while  the  vessels  are  anchored  in  the 
waters  of  Broad  Sound  or  moored  at  the 
Distrigas  facility  in  Everett.  MA  This 
rule  also  creates  a  moving  safety  ztme 
around  any  LNGC  vessel  within 
navigable  waters  of  the  United  States  in 
the  COTP  Boston  zone,  as  defined  in  33 
CFR  3.05-10.  Under  the  Ports  and 
Waterways  Safety  Act.  navigable  waters 
of  the  United  States  include  all  waters 
of  the  territorial  sea  of  the  United  States 
as  described  in  Presidential 
Proclamation  No.  5928  of  December  27, 
1988.  This  Presidential  Proclamation 
declared  that  the  territorial  sea  of  the 
United  States  extends  to  12  nautical 
miles  from  the  baseline  of  the  L'nited 
States  determined  in  accordance  with 
international  law. 

The  Captain  of  the  Port  anticipates 
some  impact  on  vessel  traffic  due  to  this 
regulation.  However,  the  safety  and 
security  zones  are  deemed  necessary  for 
the  protection  of  life  and  property 
within  the  COTP  Boston  zime 

Discussion  of  Comments  and  Changes 

The  only  comment  received  on  this 
rulemaking  commended  the  Coast 
Guard  on  protecting  the  LNGCs  entering 
the  port.  In  light  of  this  comment  and 
the  lack  of  additional  comments,  no 
changes  have  been  made  to  this  rule. 

Discussion  of  Rule 

Safetv  and  Security  Zones 

This  rule  establishes  three  safetv  and 
security  zones  with  identic  al 
boundaries,  within  the  COTP  Boston 
zone.  The  first  safety  and  securitv  zones 
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art'  all  waters  of  Broad  sound  wilhiii  t 
500  yard  radius  of  anv  anrhored  LNGCl 
vessel  lo(.ated  within  an  area  bounded 
by  a  line  starting  at  position  42°25'  N. 
070  58'  \V:  then  running  southeast  to 
position  42  22'  N.  070'56'  \V;  then 
ninning  east  to  position  42  22'  N. 
070  50'  VV;  then  running  north  to 
position  42  25'  N.  070  50'  W,  then 
running  west  back  to  the  starting  point 
The  second  safety  and  security  zont-s 
are  all  waters  of  the  Mystic  River  within 
a  400-vard  radius  of  any  LNGC  vessel 
moored  at  th.'  Distrigas  LNG  fat:ilitv  in 
Evt'rett.  MA.  Finallv.  except  as 
enumeratfui  above,  safety  and  security 
zones  will  be  two  miles  ahead  and  one 
mile  astern,  and  500  yards  on  fach  side 
of  anv  LNGC.  vessel  underway  within 
the  GOTP  Boston  zone.  All  coordinates 
are  NAD  8:i. 

This  rulemaking  replaces  the 
established  safety  zone  listed  at  33  CFR 
1H5.110  That  safety  zone  does  not 
provide  the  current  necessary  level  of 
protection  Section  lb5. 110  recognizes 
the  safety  concerns  with  transits  ot 
LN(;G  vessels,  but  is  inadequate  to 
protect  L.NGC  vessels  from  possible 
terrorist  attack,  sabotage  or  other 
subversive  acts.  National  securit\  and 
intelligence  officials  warn  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anti(  ipated  Due  to  the 
flammable  naturr  of  L.NGC  vessels  and 
impact  the  ignition  of  this  cargo  could 
h.ive  on  the  port  of  Boston  and 
>urroun(luig  areas,  increased  protection 
of  these  vessels  and  the  Distrigas  facility 
IS  necessary. 

This  rulemaking  provides  increased 
protection  for  LNGC  vessels  moored  at 
the  Distrigas  facility  and  establishes 
prott'ction  for  the  vessels  in  Broad 
.Sound.  It  also  provides  continuous 
protection  for  LNGC  vessels  2  miles 
ahead.  1  milf  astern,  and  500-yards  on 
each  side  of  an  L.NCJC  vessel  aiivtiine  .i 
vessel  is  underway  within  the  GOTP 
Boston  zone,  rather  than  limiting  this 
protection  to  the  limits  of  the  Boston 
Main  Ship  Channel  while  a  vessel  is 
transiting  Boston  Harbor  and  Bosttm 
North  Channel  (as  the  previous  zone  in 
§165.110) 

The  increased  protection  provided  m 
this  rule  also  recognizes  the  safety 
concerns  associated  with  an  unloaded 
LNGC  vessel.  33  CFR  165.110  only 
establishes  safety  zones  around  loaded 
LNG  tank  vessels  or  while  these  vessels 
are  transferring  their  cargo.  This  rule 
establishes  safety  and  security  zones 
around  anv  L.NGC  vessel,  loaded  or 
unloaded,  while  anchored  in  Broad 
Sound,  at  the  Distrigas  facility  pier,  and 
anv  time  a  LNGC  vessel  is  located  in  the 
Boston  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone,  including  the 


inli'inal  waters  and  out  to  12  nautical 
null's  from  the  baseline  of  the  L'nited 
States  These  zones  provide  necessary 
protection  to  unloaded  vessels,  which 
((intinue  to  pose  a  safety  and  security 
risk  if  unprotected.  This  rulemaking 
also  recdgnizes  the  continued  need  for 
safety  zones  around  LNCiC  vessels, 
which  are  necessary  to  protect  persons. 
fa(  ilities.  vessels  and  others  in  the 
maritime  community,  from  the  hazards 
associated  w  ith  the  transit  and  limited 
maneuverability  of  a  LNGC  vessel  laden 
with  LNG  or  n'sidual  car"o. 

No  person  or  vessel  will  be  able  to 
enter  or  remain  in  these  safet\  and 
security  zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port. 
Ea(  h  person  or  vessel  in  a  safety  and 
security  zone  will  be  required  to  obey 
any  direction  or  order  of  the  (iaptain  oi 
the  Port  The  Captain  fif  the  Port  will  be 
able  to  take  possession  and  control  of 
any  vessel  in  a  security  zone  ami 
remove  any  person,  vessel,  article  or 
thing  from  a  security  zone.  No  person 
uill  be  able  to  bnani.  take  or  place  any 
article  or  thing  on  board  any  vessel  or 
waterfront  tat  ility  in  a  security  zone 
without  permission  of  the  (Captain  ot  the 
Port  These  regul.itions  are  issued  under 
authority  cont.imed  in  50  L'.S.C   191.  33 
U.S.C.  1225,  1226. and  1231. 

Any  violati(m  of  any  safety  or  security 
zone  described  herein,  is  punishable  by. 
among  others,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  i  onimuing  violation  is  a 
separate  viol.ition).  i  riniinal  penalties 
(imprisonment  tor  ikjI  more  than  10 
years  and  a  fine  of  not  more  than 
S250.000).  in  rem  liability  against  the 
otteiuliiig  vessel,  and  license  sanctions. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(0  of 
L.M'cutive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Oflu  e  of  Management  and 
Budget  h.is  not  reviewed  it  under  that 
Order  It  is  not  "significant"  under  the 
regul.itorx  policies  and  procedures  of 
tlie  De()artment  of  Transportation  (DOT) 
(44  FR  1  1040.  February  26.  1979). 

The  Coast  Guard  e.xpects  the 
economic  impact  of  this  rule  to  be 
mininicd  enough  that  a  full  Regulatory 
Kvaluation  under  paragraph  lOeof  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

There  may  be  some  adverse  effects  on 
the  maritime  community  by  this  rule, 
but  those  effects  will  be  minimized  by; 
the  minimal  time  that  vessels  will  be 
restricted  from  the  areas,  the  ample 
room  for  vessels  to  navigate  around  the 


zones  in  Broad  Sound  and.  in  most 
portions  of  the  navigable  waters  of  the 
I'nited  States,  the  fact  that  vessels  can 
transit  ahead,  behind,  or  after  the 
passage  of  LNGC  vessels.  In  addition, 
vessels  will  be  able  to  request 
permission  from  the  Captain  of  the  Port 
or  representatives  on  scene  to  pass 
through  the  zones,  and  advance 
notifications  will  be  made  to  the  local 
maritime  community  by  marine 
information  broadcasts. 

Small  Entities 

Linder  the  Regulatory  Flexibility  Act 
(5  L'.S.C;.  601-612).  the  C:oast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impac:t  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000, 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic:  impac:t  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Broad  Sound  or  Boston 
Harbor.  For  the  rc>asons  enumerated  in 
the  Regulatory  Evaluation  section  above, 
in  addition  to  the  fact  that  small  entities 
have  been  operating  in  the  Captain  of 
the  Port  Boston.  MA.  Zone  under  a 
similar  regulation  for  over  18  years, 
these  safety  and  security  zones  will  not 
have  a  signific:ant  economic  impact  on 
a  substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub,  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
[)articipate  in  the  rulemaking  process.  If 
your  small  business  or  organization  will 
be  affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  call 
Chief  Daniel  Dugery.  at  (617)  223-3000. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
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wish  to  comments  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Informatioii 

This  rule  calls  for  no  newr  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13132, 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  does 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  does  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and 
Security  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  environmental  risk  to  health 
or  risk  to  security  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 


13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
rule  might  impact  tribal  governments, 
even  if  that  impact  may  not  constitute 
a  "tribal  implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categofically 
excluded  from  further  enviroiunental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  security.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REQULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1.  6,04-fi.  and  160. .t; 
49  CFR  1,46, 

2.  Revise  §  165.110  to  read  as  follows: 


§165.110    Safety  and  Security  Zone: 
Liquefied  Natural  Gas  Carrier  Transits  and 
Anchorage  Operations,  Boston, 
Massachusetts. 

(a)  Definition.  For  purposes  of  this 
section,  navigable  waters  of  the  United 
States  includes  all  waters  of  the 
territorial  sea  as  described  in 
Presidential  Proclamation  No.  5928  of 
December  27,  1988.  Presidential 
Proclamation  No.  5928  of  December  27. 
1988  declared  that  the  territorial  sea  of 
the  United  States  extends  to  12  nautical 
miles  from  the  baseline  of  the  United 
States. 

(b)  Location.  The  following  areas  are 
safety  and  security  zones: 

(1)  Vessels  underway.  All  navigable 
waters  of  the  United  States  within  the 
Captain  of  the  Port  (COTP)  Boston  zone, 
as  defined  in  33  CFR  3.05-10.  two  miles 
ahead  and  one  mile  astern,  and  500 
yards  on  each  side  of  any  liquefied 
natural  gas  carrier  (LNGC)  vessel  while 
underway. 

(2)  Vessels  anchored  m  the  Broad 
Sound.  All  waters  within  a  500-yard 
radius  of  any  anchored  LNGC'  vessel 
located  in  tbe  waters  of  Broad  Sound 
bounded  by  a  line  starting  at  position  42 
deg,  25'  N.  070  deg.  58'  W;  then  running 
southeast  to  position  42  deg.  22'  N.  070 
deg.  56'  W;  then  running  east  to  position 
42  deg.  22'  N.  070  deg.  50'  W:  then 
running  north  to  position  42  deg.  25'  N, 
070  deg.  50'  W:  then  running  west  back 
to  the  starting  point  (NAD  83). 

(3)  Vessels  moored  at  the  Distrigas 
LNG  facility.  All  waters  within  a  400- 
yard  radius  of  any  LNGC  vessel  moored 
at  the  Distrigas  LNG  facilitv  in  Everett. 
MA. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  Sec.  165.23 
and  Sec.  165.33  of  this  part,  entry  into 
or  movement  within  these  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Boston,  or  his/her 
authorized  representative. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or 
his/her  designated  on-scene  U.S.  Coast 
Guard  patrol  personnel,  On-scene  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard.  Coast  Guard  Au.Kiliary, 
local.  State,  and  Federal  law 
enforcement  vessels. 

(3)  No  person  may  enter  the  waters 
within  the  boundaries  of  the  safety  and 
security  zones  in  this  section  unless 
previously  authorized  by  the  Captain  of 
the  Port.  Boston,  or  his/her  authorized 
patrol  representative. 
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Dated:  September  24.  2002. 
B.M.  Salerno. 

Captain.  L'  S.  Coast  Guard.  Captain  of  the 

Port.  Boston.  Massachusetts. 

IFK  UiK    l)J-_'=i~44  Fil-d  lO-U^-02:  8:45  ami 

BU.UNG  COOe  4910-15-P 


DEPARTMEFfT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01-01-227] 

RIN2115-AA97 

Safety  and  Security  Zones;  High 
Interest  Vessels — Boston  Hartior,  MA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  safety  and  security  zones 
for  vessels  determined  to  be  in  need  of 
a  Coast  Guard  escort  bv  the  Captain  of 
the  Port  (COTP),  Boston.  The  safety  and 
security  zones  close  all  waters  of  Boston 
Harbor  one  thousand  (1000)  yards  ahead 
and  astern  and  one  hundred  (100)  yards 
on  each  side  of  an  escorted  yessel  (EV) 
in  transit  The  zone  prohibits  entry  into 
or  moyement  within  this  portion  of  the 
COTP  Boston  zone  without  COTP 
authorization.  The  safety  and  security 
zone  IS  needed  to  safeguard  the  vessels. 
the  public,  and  the  surrounding  area 
from  sabotage  or  other  subversive  acts, 
accidents,  or  other  events  of  a  similar 
nature.  The  zones  will  prohibit  ^•ntry 
into  or  movement  within  this  portion  of 
the  COTP  Boston  zone  without  COTP 
authorization. 

DATES:  This  final  rule  is  effective 
November  12.  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  part  of  doc:ket  CGDOl- 
01-227  and  are  available  for  inspection 
or  copying  at  Marine  Safety  Office 
Boston.  455  Commercial  Street.  Boston. 
MA  between  the  hours  of  8  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Daniel  Dugery.  Marine  Safety 
Office  Boston.  Waterways  Safety  and 
Response  Division,  at  (617)  223-3000 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  April  29.  2002.  we  published 
"Interim  rule  with  request  for 
comments"  in  the  Federal  Register  (67 
FR  20909).  As  of  the  end  of  the 
comment  period.  lune  28.  2002,  the 
Coast  Guard  has  not  received  additional 
comments  on  this  rule.  No  additional 


public  hearings  were  requested,  and 
none  were  held.  Public  comments 
received  in  response  to  the  NPRM, 
published  on  (anuary  18.  2002  at  67  FR 
2614.  were  incorporated  into  the  interim 
final  rule.  No  comments  were  received 
on  the  interim  final  rule  and,  therefore. 
no  changes  have  been  made  in  this  final 
rule 

Background  and  Purpose 

The  September  11.  2001  terrorist 
attacks  on  New  York  City  and 
Washington,  DC  inflicted  catastrophic 
human  casualties  and  property  damage. 
National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  are  likely.  Due  to  these 
heightened  security  concerns,  safety  and 
security  zones  are  necessary  for  vessels 
that  may  be  targets  of  terrorist  acts.  This 
final  rule  establishes  safety  and  security 
zones  for  vessels  the  Captain  of  the  Port 
(COTP)  Boston  determines  are  in  need 
of  a  Cloast  Guard  escort. 

Discussion  of  Comments  and  Changes 

In  the  interim  rule  with  requests  for 
comments  (67  FR  20909).  the  Coast 
Guard  incorporated  22  comments  from 
the  public  regarding  this  proposal.  All 
comments  ref:eived  were  considered  in 
the  development  of  this  Final  Rule.  As 
of  lune  28.  2002  no  additional  changes 
have  been  proposed 

Regulatory  Evaluation 

This  final  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
E.xecutive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be 
minimal  enough  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Although  this  final  rule  will  prevent 
some  traffic  from  moving  within  a 
portion  of  Boston  Harbor  during  EV 
transits,  the  effect  of  this  regulation  will 
not  be  significant  due  to  the  minimal 
time  that  vessels  will  be  restricted  from 
the  area;  vessels  can  pass  safely  around 
the  zones  at  most  points  in  the  Harbor; 
vessels  will  only  have  to  wait  a  short 
time  for  the  EV  to  pass  if  they  cannot 
safely  pass  outside  the  zones;  and 
advance  notifications  will  be  made  to 
the  local  maritime  community  by 
marine  information  broadcasts. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
use.  605(h)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Boston  Harbor  during  EV 
transits.  This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  due 
to  the  minimal  time  that  vessels  will  be 
restricted  from  the  area  of  the  zones; 
vessels  can  pass  safely  around  the  zones 
at  most  points  in  Boston  Harbor:  vessels 
will  only  have  to  wait  a  short  time  for 
the  EV  to  pass  if  they  cannot  safely  pass 
outside  the  zones;  and  advance 
notifications  will  be  made  to  the  local 
maritime  community  by  marine 
information  broadcasts. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Chief  Daniel  Dugery  at  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  final  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this  final 
rule  under  Executive  Order  13132  and 
has  determined  that  this  rule  does  not 
have  implications  for  federalism  under 
that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C.  1531-1538) governs 
the  issuance  of  Federal  regulations  that 
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require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1 . 
(34)(g),  of  Commandant  Instruction 
M16475.1D,  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

Accordingly,  the  interim  rule 
amending  33  CFR  part  165  which  was 
published  at  67  FR  20909  on  April  29. 
2002,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  30  C.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-ri.  and  IfiO.-S; 
49  CFR  1. 

2.  Revise  §  165.114(b)  to  read  as 
follows: 

§  165.1 14    Safety  and  Security  Zones: 
Escorted  Vessels — Boston  Harlwr, 
Massachusetts. 

***** 

(b)  Escorted  vessel  definition.  For  the 
purposes  of  this  section,  escorted 
vessels  operating  in  Boston  Harbor 
include  the  following:  Any  vessels 
deemed  to  be  in  need  of  escort 
protection  by  the  Captain  of  the  Port. 
Boston  for  security  reasons. 


Dated:  September  24.  2002. 
B.M.  Salerno, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port.  Boston.  Massachusetts. 

[FR  Doc.  02-25793  Filed  10-10-02:  8:45  am] 

BILUNG  CODE  4910-1S-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD07-02-117] 
RiN2115-AE46 

Special  Local  Regulations;  Columbus 
Day  Regatta,  Biscayne  Bay,  Miami,  FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary'  final  rule. 


SUMMARY:  Temporary  special  local 
regulations  are  being  established  for  the 
Columbus  Day  Regatta.  The  event  will 
be  held  from  9  a.m.  to  5  p.m.  on  October 
12  and  13.  2002  in  Biscayne  Bay. 
Miami.  Florida.  These  regulations  create 
a  regulated  area  that  limits  the 
movement  of  non-participant  vessels 
and  are  needed  to  provide  for  the  safety 
of  life  on  navigable  waters  during  the 
event. 

DATES:  This  rule  is  effective  from  9  a.m. 
on  October  12.  2002  until  5  p.m.  on 
October  13.  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [CGD07-02- 
117]  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Group  Miami. 
100  MacArthur  Causeway.  Miami 
Beach.  FL  33139  between  7:30  a.m.  and 
3  p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
BMC  Victor  Sorensen.  Coast  Guard 
Group  Miami  at  (305)  535—4317. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  .NPRM.  Publishing 
an  NPRJvl.  which  would  incorporate  a 
comment  period  before  a  final  rule  was 
issued,  would  be  contrary  to  public 
safety  interests  since  immediate  action 
is  needed  to  minimize  potential  danger 
to  the  public  due  to  the  high  volume  of 
vessel  traffic  and  risk  of  collision  posed 
by  the  approximately  500  participant 
vessels,  the  approximately  50  spectator 
vessels,  and  the  several  hundred  vessels 
which  congregate  annually  for 
Columbus  Day  in  Biscayne  Bay. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Colqmbus  Day  Regatta.  Inc.,  is 
sponsoring  a  sailboat  race  with 
approximately  500  sailboats,  ranging  in 
length  from  20  to  60  feet  participating 
in  the  event.  The  race  will  take  place  in 
Biscavne  Bay  from  Dinner  Key  to 
Soldier  Key  on  October  12  and  13.  2002. 
There  will  also  be  approximately  50 
spectator  craft  and  several  hundred 
additional  vessels  in  the  area  for  an 
annual  Columbus  Day  gathering.  These 
regulations  are  intended  to  promote  safe 
navigation  on  the  waters  of  Biscayne 
Bay  by  controlling  the  traffic  in  the 
regulated  area. 
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Discussion  of  Rule 

This  rule  creates  a  regulated  area  and 
prnhibits  non-partiripant  persons  and 
vessels  from  entering  the  regulated  area 
without  the  permission  nf  the  Coast 
Guard  Patrol  Commander  The  regulated 
area  encompasst's  all  waters  bound  by  a 
line  connecting  the  following  points; 

Bt'ginniiii;  with  th»-  puinl  at  25  4J.,{'»M'N, 
080  12  fiOOW.  I  hence  to 
25  43  .t'l'fN  080  10  5()()'\V;  thence  to 
25'33  OOd'N.  080  11  lOOW;  thenr.e  to 
25":!;t  (lOO'N.  (180  i:>  moo'W:  thenre  to 
25  40-000'N.  080  1")  (JOU  \V  and  then 

njturning  to  the  starting  point. 

All  coordinates  are  North  American 
Datum  198:5. 

Regulatory  Evaluation 

This  rule  is  not  a  'signifiiant 
regulatory  action"  under  sec:tion  3ff)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(..l)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  undtT  that 
Order.  It  is  not  "significant'   under  th*' 
regulatory  policies  and  procedures  ot 
the  Department  of  Transportation  (DOT) 
(44  PR  11040.  February  26.  ly7^)  The 
Coast  Guard  expects  the  economic 
impact  of  this  temporary  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
under  paragraph  10(e)  of  the  regul,itnr\ 
policies  and  procedures  of  DOT  ib 
unnw;essar\'  because  entry  into  the 
regulated  area  is  prohibited  for  a  limited 
time  and  vessels  may  be  allowed  Ili 
enter  the  regulated  area  with  permission 
of  the  Coast  (iuard  Patrol  Commander 

SmalJ  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  3 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economu  impac  t  on  a 
substantial  number  of  >mall  entities 
because  the  regulations  will  only  be  in 
effecjf  for  two  days  in  an  area  of  limited 
commerc:ial  traffic  and  the  Coast  Guard 
Patrol  (Commander  may  permit  vessels 
to  enter  the  regulated  area. 

Assistance  for  Small  Entities 

Under  section  21Jia)  of  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996  (Pub.  L.  1Q4-121). 
we  offer  to  assist  small  entities-in 
understanding  the  rule  so  that  they  can 
fietter  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 
.Small  businesses  may  contact  the 
person  listed  under  FOR  MORE 
INFORMATION  CONTACT  for  assistance  in 
understanding  and  participating  in  this 
rulemaking.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  (ioast  Guard,  call  1- 
H88-REG-FAIR  (1-888-734-3247). 

Collection  oflnformation 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  199.5  (44  U.S.C.  3501- 
.1520) 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them  We  have  analyzed 
this  rule  under  that  Order  and  have 
iletermined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

I'he  1  nfuiuied  Mandates  Reform  Act 
ot  1995  (2  U.S.C.  15J1-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionarv'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  h\  the  private  sector  of 
SIOO.OOO.OOO  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
t^ffects  of  this  rule  elsewhere  in  this 
preaml)le 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
PrnttM  ted  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sfdions  Ma]  and  3(h)(2)  of  Executive 
Order  1298H,  Civil  Justice  Reform,  to 


minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
E.xecutive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action  ' 
under  E.xecutive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator*'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1, 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1D,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

33  CFR  PART  100— SAFETY  OF  LIFE 
ON  NAVIGABLE  WATERS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233,  49  CFR  1.46. 
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2.  A  new  temporary  §  100.35T-O7- 
117  is  added  to  read  as  follows: 

§  1 00.35T-07-1 1 7    Columbus  Day  Regatta, 
Biscayne  Bay,  Miami,  FL. 

(a)  Regulated  area.  A  regulated  area  is 
established  for  the  Columbus  Day 
Regatta,  Biscayne  Bay,  Miami  Florida. 
The  regulated  area  encompasses  all 
waters  bound  by  a  line  connecting  the 
following  points: 

Beginning  with  the  point  at  25°43.399'N, 
080°12.500'W;  thence  to 
25°43.399'  N,  080°10.500'  W;  thence  to 
25°33.000'  N,  O80°11.5O0'  W;  thence  to 
25°33.000'  N.  0B0°15.900'  W;  thence  to 
25°40-O00'  N,  0B0°15.000'  W,  and  then 

returning  to  the  starting  point. 

(b)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Conunanding  Officer, 
Coast  Guard  Station  Miami  Beach. 

(c)  Special  local  regulations.  (1)  Entry 
into  the  regulated  area  by  non- 
participant  persons  or  vessels  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Patrol  Commander. 

(2)  At  the  completion  of  scheduled 
races  and  exhibitions,  and  departure  of 
participants  from  the  regulated  area,  the 
Coast  Guard  Patrol  Commander  may 
permit  traffic  to  resume  normal 
operations. 

(3)  Between  scheduled  racing  events, 
the  Coast  Guard  Patrol  Commander  may 
permit  traffic  to  resume  normal 
operations  for  a  limited  time. 

(4)  A  succession  of  not  fewer  than  5 
short  whistle  or  horn  blasts  from  a  Coast 
Guard  patrol  vessel  will  be  the  signal  for 
any  and  all  vessels  to  take  immediate 
steps  to  avoid  collision. 

(d)  Dates.  This  section  is  effective 
from  9  a.m.  on  October  12  until  5  p.m. 
October  13  2002. 

Dated:  October  2,  2002. 
)ames  S.  Carmichael. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District. 
IFR  Doc.  02-25931  Filed  10-10-02;  8:45  am] 
BILUNG  CODE  49ia-1S-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1201 

RIN  3095-AA77 

Debt  Collection 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 


adopting  as  final  regulations  governing 
the  collection  of  debts  owed  to  it  and 
other  Federal  agencies.  Federal  agencies 
are  required  to  try  to  collect  debts  owed 
to  the  Federal  Goverrunent.  These 
regulations  describe  actions  that  NARA 
may  take  to  collect  debts,  and  apply, 
with  certain  exceptions,  to  any  person 
or  entity.  These  regulations  also  provide 
that  NARA  may  enter  into  a  cross- 
servicing  agreement  with  the  U.S. 
Department  of  the  Treasury  (Treasury) 
under  which  the  Treasury  will  take 
authorized  action  to  collect  amounts 
owed  to  NARA. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  5,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Richardson  at  telephone  number  301- 
713-2902  or  fax  number  301-713-0319. 
SUPPLEMENTARY  INFORMATION:  The 
interim  rule  was  published  in  the  July 
5,  2002.  Federal  Register  (67  FR  44757) 
for  a  60-day  comment  period.  NARA  did 
not  receive  any  comments.  Therefore, 
NARA  is  adopting  the  interim  rule  as 
final  without  change.  This  rule  is  not  a 
significant  regulator)'  action  for  the 
purposes  of  Executive  Order  12866  and 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget.  As  required 
by  the  Regulatory  Flexibility  Act,  I 
certify  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  does  not  have  any  federalism 
implications.  This  rule  is  not  a  major 
rule. 

List  of  Subjects  in  36  CFR  Part  1201 

Administrative  practice  and 
procedure.  Claims,  Debts.  Government 
employees,  Wages. 

PART  1201— COLLECTION  OF  CLAIMS 

Accordingly,  the  interim  rule  adding 
36  CFR  part  1201  which  was  published 
at  67  FR  44757  on  luly  5,  2002,  is 
adopted  as  a  final  rule  without  change. 

Dated:  October  4,  2002. 
lohn  W.  Cariin, 

Archivist  of  the  United  States. 

IFR  Doc.  02-25971  Filed  10-10-02;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION      . 

36  CFR  Part  1254 
RIN  3095-AB14 

Researcher  Identification  Cards 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 


SUMMARY:  NARA  is  revising  the  general 
regulations  concerning  availability  of 
records  and  donated  historical  materials 
to  change  the  time  period  researcher 
identification  cards  are  valid.  NARA  is 
reducing  the  valid  time  period  to 
increase  NARA's  ability  to  obtain 
accurate  address  and  telephone 
information.  This  will  allow  NARA  to 
contact  researchers  if  necessary  and  will 
ensure  better  protection  of  NARA's 
holdings,  buildings,  personnel,  and  the 
public.  This  final  rule  will  affect 
individuals  who  do  research  in  archival 
materials  at  NARA  facilities. 
EFFECTIVE  DATE:  November  12.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Davis  Heaps  on  301-837-1801 
or  fax  number  301-837-0319. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  in  the  [uly 
10,  2002,  Federal  Register  (67  FR 
45684)  for  a  60-day  public  comment 
period.  NARA  notified  several 
researcher  organizations  of  the 
availability  of  the  proposed  rule.  A  copy 
of  the  proposed  rule  was  also  posted  on 
the  NARA  Web  site. 

NARA  received  no  comments  on  the 
proposed  rule.  The  final  rule  is 
published  without  change.  The  rule  will 
apply  to  researcher  identification  cards 
issued  on  or  after  the  effective  date. 
Cards  issued  prior  to  that  date  will 
remain  valid  for  the  period  indicated  on 
the  card. 

This  final  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act,  I  certifi.'  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  applies  only  to 
individuals.  This  rule  has  no  federalism 
or  tribalism  implications.  This  rule  is 
not  a  major  rule  as  defined  in  5  I'.S.C. 
Chapter  8,  Congressional  Review  of 
Agency  Rulemaking. 

List  of  Subjects  in  36  CFR  Part  1254 

Archives  and  records.  Confidential 
business  information.  Freedom  of 
information,  Micrographics. 

For  the  reasons  set  forth  in  the 
preamble.  NARA  amends  part  1254  of 
title  36,  Code  of  Federal  Regulations,  as 
follows: 

PART  1254— AVAILABILITY  OF 
RECORDS  AND  DONATED 
HISTORICAL  MATERIALS 

1.  The  authority  citation  for  part  1254 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2101-2118:  5  U.S.C. 
552:  and  E.'O.  12600.  52  FR  23781.  3  CFR. 
1987  Comp..  p.  235 
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2   Revise  J?  lJ54,6(a)  to  read  as 

follows: 

§1254.6     Researcher  identification  card. 

(a)  An  identification  cdrd  is  issued  to 
each  person  whose  applitation  is 
approved  to  use  records  other  than 
microfilm.  Cards  are  valid  for  1  year  and 
mav  be  renewed  upon  ap[)li(ation 
Cards  issued  at  one  \.\R^-\  iacility  are 
valid  at  each  facility,  except  as 
described  in  paragraph  (b)  of  this 
section.  The\  are  not  transferable  and 
must  be  presented  if  requested  by  a 
i^uard  or  research  room  attendant. 
•         *         •         *         « 

Dated:  October  4.  2002. 
|ohn  W.  Carlin, 
Archnibt  ut  the  I  'nitf^d  States. 
IFRDoc.  02-2,5972  Filed  10-10-02:  8:4,5  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[INI 44-1  a;  FRL-7390-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

.Agencv  (EP.\) 

ACTKDN:  Direct  hnal  rule. 


SUMMARY:  EPA  is  approving  revisions  to 

Particulate  Matter  (PM)  control 
requirements  fi^r  certain  natural  t^as 
combustion  sources  in  Indiana   EPA  is 
also  approving  various  cleanup 
revisions  to  Indiana's  PM  rules  and 
contingencv  measures  for  the  Lake 
Countv.  Indiana  P.M  nonattainment  area. 
The  Indiana  Department  of 
Environmental  Management  (IDEM) 
submitted  these  revisions  to  Title  326  of 
the  Indiana  Administrative  txide. 
Section  6-1  (326  lAC  6-1)  as  a 
requested  revision  to  the  Indiana  State 
Implementation  Plan  (SIP)  on  December 
19.  2001   The  requested  SIP  revision 
eliminates  PM  emissions  limits  on 
certain  natural  gas  (  omhustion  sources 
in  specified  counties,  and  replaces  the 
limits  with  a  rfxiuirement  that  such 
sources  may  only  burn  natural  gas.  The 
requested  SIP  revision  also  contains 
many  cleanup  provisions  such  as 
eliminating  limits  for  sources  which 
have  shut  down  and  updating  names  of 
sourc:es.  Third,  the  requested  SIP 
revision  adds  PM  (:ontingen(  y  measures 
for  the  Lake  County.  Indiana  PM 
nonattainment  area 
DATES:  This  rule  is  effective  on 
December  10.  2002,  unless  EPA  receives 
relevant  adverse  written  comments  bv 


November  12.  2002   If  adverse  comment 
is  received,  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 

rule  will  not  take  effect. 

ADDRESSES:  Vou  should  send  written 
comments  to:  I  Filmer  Bortzer.  Chief. 
Regulation  Development  .Section.  Air 
Programs  Branch  (AR-lHl).  US. 
Environmental  Protection  Agency. 
Region  5.  77  West  lackson  Boulevard. 
Chicago.  Illinois  60604. 

You  ma\  inspect  copies  of  the  State 
submittal  and  EPA's  analysis  of  it  at: 

Regulation  Development  Section.  Air 
Programs  Branch  (AR-lSj).  U.S. 
Environmental  Protection  Agency. 
Region  .5.  77  West  [ackson  Boulevard, 
Chicago.  Illinois  60604 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Ran.  Environmental  Engineer. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-ISJ).  U.S. 
Environmental  Protection  Agency. 
Region  5.  77  West  lackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  886-6524. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we",  "us  ".  or  our'  are  used  we  mean 
EPA 

Table  of  Contents 

1.  What  is  the  EPA  approving? 
a.  Provisions  for  natural  gas  combustion 

sources, 
b  Cleanup  revisions. 

c.  Continuous  Compliance  Plan 
requirements. 

d.  Contingen(A'  measures. 

II   .\nalysis  of  the  requested  SIP  revision. 

III.  What  are  the  environmental  effects  of  this 

d(  lion' 

IV.  LP.A  ruleniiiking  action. 

V     \ilminislrati\t'  reijuirements 

I.  What  Is  the  EPA  Approving? 

EPA  is  approving  changes  to  326  lAC 
6-1  as  a  revision  to  the  Indiana  SIP. 
These  changes  eliminate  PM  emissions 
limits  on  certain  natural  gas  c(jmbustion 
souri  es.  and  replace  the  limits  with  a 
recjuirement  that  suc:h  sources  may  only 
burn  natural  gas.  The  changes  also 
contain  main  cleanup  provisicjns  such 
as  eliminating  limits  for  sources  which 
have  shut  down  and  updating  names  of 
sources.  Third,  the  changes  add  PM 
contingency  measures  for  the  Lake 
Countv.  Indiana  PM  nonattainment  area. 

a  Provisions  for  Xatural  (Tas 
Combustion  Sounfs 

Revised  326  lAC  h-l-l(c)  states  that 
PM  limitations  shall  not  be  established 
fr)r  combustion  units  that  burn  only 
natural  gas  at  sources  or  facilities 
identified  in  sections  8.1.  9.  and  12 
through  18  of  the  rule,  as  long  as  the 
units  continue  to  burn  only  natural  gas. 


This  revision  replaces  PM  limitations 
on  gas  fired  combustion  units  with  the 
requirement  that  they  only  burn  natural 
gas.  Since  natural  gas  combustion 
sources  generally  have  very  low  PM 
emissions,  enforcement  of  the  "natural 
gas  only  "  requirement  will  ensure  that 
these  units  do  not  emit  PM  in  excess  of 
what  would  have  been  required  under 
the  previously  approved  rules. 

Since  this  revised  rule  does  not  allow 
increased  emissions  over  the  current 
version,  this  change  is  not  expected  to 
have  an  adverse  effect  on  air  quality. 
Therefore,  we  are  approving  this 
requested  SIP  revision. 

b.  Cleanup  Revisions 

These  revisions  affect  326  lAC  6-1-1 
through  6-1-6.  and  6-1-8.1  through  6- 
1-18.  They  generally  consist  of  minor 
wording  changes,  updating  of  source 
and  facility  names,  and  elimination  of 
reference  to  sources  or  facilities  which 
have  ceased  operations.  While  these 
changes  will  not  result  in  a  decrease  in 
actual  PM  emissions,  removal  of  sources 
and  facilities  which  have  shut  down 
will  result  in  a  decrease  in  the 
emissions  allowed  under  the  rules. 

c  Continuous  Compliance  Plan 
Requirements 

In  addition.  IDEM  has  submitted 
"Continuous  Compliance  Plan" 
provisions  in  326  lAC  6-l-10.1(l-v). 
These  provisions  have  been  a  part  of  the 
State  rules  since  1993.  but  have  not 
previously  been  submitted  for  EPA 
approval.  These  provisions  required 
certain  large  sources  in  Lake  County  to 
submit  "Continuous  Compliance  Plans " 
to  the  Indiana  Department  of 
Environmental  Management  by 
December  10.  1993.  The  pla^s  were  to 
contain  documentation  on  operation 
and  maintenance  practices,  a 
compliance  schedule,  and  various 
recordkeeping  requirements.  The 
Continuous  Compliance  Plan  provisions 
also  contain  20%  3-minute  average 
opacity  limits  on  disposal  and 
reclamation  on  iron  and  steel: 
maintenance  of  process  vessels;  and 
steel  scrap  burning  or  cutting  and 
oxygen  lancing  operations.  Approval  of 
these  regulations  will  strengthen  the 
existing  SIP. 

These  revisions  improve  the  rule  and 
have  no  impact  on  previously  approved 
emissions  limitations.  Therefore,  we  are 
apprtning  these  requested  SIP  revisions. 

d.  Contingency  Measures 

Indiana  has  established  certain  PM 
contingency  measures  in  326  lAC  6-1- 
1 1.2.  The  contingency  measures  require 
emissions  reductions  from  Lake  County 
sources  which  are  "culpable"  for  an 
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exceedance  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PMio).  Culpability  is 
defined  as  a  contribution  of  25  \ig/m^  for 
a  source  (entire  plant)  or  5  ng/m^  for  a 
facility  (individual  emissions  unit).  If 
there  is  a  violation  of  either  the  24-hour 
average  (150  ng/m^)  or  annual  average 
(50  Hg/m3)  PMio  NAAQS,  culpable 
sources  and  facilities  will  be  required  to 
submit  reduction  measures  to  reduce 
actual  PMio  emissions  by  25%. 
Contributions  are  to  be  determined  by 
the  Indiana  Department  of 
Environmental  Management. 

Please  note  that  we  are  making  no 
determination  at  this  time  as  to  whether 
these  contingency  measures  meet 
applicable  Clean  Air  Act  requirements, 
but  we  are  approving  the  submitted 
contingency  measures  for  the 
strengthening  effect  they  will  have  on 
the  SIP. 

II.  Analysis  of  the  Requested  SIP 
Revision 

This  SIP  revision  will  not  result  in  an 
increase  in  PM  emissions,  and  several 
components  of  the  revision  will  have  a 
strengthening  effect  on  the  SIP,  as 
discussed  above.  Therefore,  we  are 
approving  the  requested  SIP  revision. 

III.  What  Are  the  Environmental  Effects 
of  This  Action? 

Since  this  SIP  revision  does  not  relax 
any  emissions  limits  it  will  not  have  an 
adverse  effect  on  PM  air  quality.  The 
elimination  of  limits  on  sources  which 
have  shut  down  will  result  in  lower 
overall  allowed  emissions  of  PM.  Also, 
approval  of  the  Continuous  Compliance 
Plan  provisions  and  the  Lake  County 
Contingency  Measures  will  strengthen 
the  SIP. 

IV.  EPA  Rulemaking  Action 

We  are  approving,  through  direct  final 
rulemaking,  revisions  to  PM  control 
requirements  for  natural  gas  combustion 
sources  in  Indiana,  as  well  as  various 
cleanup  revisions  to  Indiana's  PM  rules 
and  contingency  measiu'es  for  the  Lake 
County,  Indiana  PMio  nonattainment 
area.  We  are  publishing  this  action 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  revision  and 
anticipate  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  we  are 
proposing  to  approve  the  SIP  revision 
should  adverse  written  comments  be 
filed.  This  action  will  be  effective 
without  further  notice  unless  we  receive 
relevant  adverse  written  comment  by 
November  12,  2002.  Should  we  receive 
such  comments,  we  will  publish  a  final 


rule  informing  the  public  that  this 
action  will  not  take  effect.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  this  action  will 
be  effective  on  December  10,  2002. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104--1). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997). 
because  it  is  not  economically 
significant. 


In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12id)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  c(jllection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  .^ct  of  1995  (44 
U.S.C.  3501  etseq). 

The  Congressional  Review  Act.  5 
U.S.C.  section  801  et  seq..  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  .Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule  "  as 
defined  by  5  U.S.C.  section  804(2) 

Under  section  307(b)(  1 )  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  10. 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Incorporation  by  reference. 
Intergovernmental  relations.  Particulate 
matter. 
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Dated.  September  19.  2002. 
William  E.  Vluno. 

Ai  ting  Hf^ional  Admini^itrator.  Rt"S,ion  .5. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows 

PART  52— {AMENDED] 

1   The  authority  citation  for  part  52 
continues  to  read  as  follows: 
.\uthoritv:  42  U.S.C.  7401  ft  stfq. 

Subpart  P — Indiana 

2.  Section  52  770  is  amended  by 
adding  paragraph  (c)(152)  to  read  as 

flillnWS- 

§  52.770     Identification  of  plan. 
.  *         *         *         * 

(c)  *    *    * 

(152)  On  December  19.  2001.  Indiana 
submitted  revised  Particulate  Matter 
(PM)  control  requirements  for  certain 
natural  gas  combustion  sources  in 
Indiana,  as  well  as  various  cleanup 
revisions  to  Indiana  s  P.M  rules  and 
contingency  measures  for  the  Lake 
Countv,  Indiana  PMm  nonattainment 
area.  Thf'  -submittal  eliminates  PM 
emissions  limits  on  natural  gas 
combustion  sources  and  replaces  the 
limits  with  a  requirement  that  such 
sources  mav  only  bum  natural  gas.  The 
submittal  also  contains  many  cleanup 
provisions  such  as  eliminating  limits  for 
sources  w  hich  have  shut  dow  n  and 
updating  names  of  sources.  Third,  thf 
requested  State  Implementation  Plan 
revision  adds  PM  contingency  measures 
for  the  Lake  County.  Indiana  PM 
nonattainment  area,  (il  Incorporation  hv 
reference  Indiana  Administrative  Code 
Title  ,326-  Air  Pollution  Control  Board, 
.Article  fi:  Particulatf>  Rules.  Rule  1: 
Nonattainment  Area  Limitations. 
Section  1.  Applicability.  Section  1.5. 
Definitions.  Section  2:  Particulate 
emission  limitations;  fuel  combustion 
steam  generators,  asphalt  concrete  plant, 
grain  elevators,  foundries,  mineral 
aggregate  operations;  modification  b\ 
commissioner.  Section  3: 
Nonattainment  area  particulate 
limitations;  compliance  determination. 
Section  4:  Compliance  schedules. 
Section  5:  Control  strategies,  Section  6: 
State  Implementation  Plan  revisions, 
Section  8  !    DtMrhurn  County 
particulate  mattt-r  t'missinns  limitations. 
Section  9:  Dubois  County.  Section  10,1: 
Lake  County  PM  "  emission 
requirf'ments.  Section  11.1:  Lake  County 
fugitive  partirulat*'  matter  roiitrnj 
requirements.  Section  112:  Lake  Count\ 
particulate  matter  contingency 
measures.  Section  12:  Marion  Countv. 


Section  11   \igo  County.  Section  14: 
Wavne  County.  Section  15:  Howard 
Countv.  Section  16:  Vandfrburgh 
County,  Section  17:  Clark  County,  and 
Section  18:  St   Joseph  Countv  Added  at 
25  In.  Reg.  709.  Lffective  December  8. 
2001. 
IKR  Dor.  02-258.54  Filed  10-10-02;  8:4.5  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WV  047— 6021a:  FRL-7391-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  To  Prevent  and  Control  Air 
Pollution  From  the  Operation  of  Hot 
Mix  Asphalt  Plants 

AGENCY:  hn\  iriiniii<'ntal  Protection 

M"n>  V  iLl'Al 

ACTION:  Dirt'i  t  final  rule: 


SUMMARY:  V.]':\  1--  taking  direct  final 
,i(  tmn  to  ajipnivf  ri'\isions  to  the  West 
\irgiiiia  St.iti'  iiiipleinentation  Plan 
(SIP).  These  revisions  establish  emission 
limitations  for  hot  mix  asphalt  plants. 
Tht>  revisiim  to  this  rule  will  streamline 
the  requin>in>nis  tn  ^p(■(:if^  standards 
for  opacit\  aini  paitu  ulate  test  methods. 
This  revisii'ii  will  dxi  clarify  the 
rclatmnship  hctwe.'n  the  New  Source 
IVrforniaiu  e  Standards  and  the  West 
Virginia  Office  of  Air  Quality's  permit 
requirements  for  hot  mix  asphalt  plants. 
LPA  is  approving  this  revision  to  the 
SIP  in  accordance  w  ith  the  Clean  .-Kir 
Act 

DATES:   ^hl^  rule  is  etiei  tive  on 
December  10.  2002  without  further 
notice,  unless  F.PA  rec  eives  adverse 
written  comment  by  Nnvemher  12. 
2002.  If  EPA  receives  suc:h  comments,  it 
will  publish  a  timelv  withdrawal  of  the 
direct  final  rule  m  the  Federal  Register 
and  iniiirm  the  [iuIiIk   that  the  rule  will 

nnt  t.lke  ettei  t 

ADDRESSES:  Written  (  omments  should 
be  maileii  tu  W, liter  K   Wilkie.  .-\cting 
Branch  Chief.  Air  Quality  Planning  and 
Information  Services  Branch.  Mailcode 
3AP21.  I'  S  Fnvininmental  Protection 
Agencv.  Region  111.  Ih5()  Arch  Street. 
Philadelphia.  Pennsvlvania  1910:1. 
Copies  of  the  documents  relevant  to  this 
action  are  ,i\  aiiable  fur  public 
inspection  iluring  normal  business 
hours  at  the  .Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III.  Ih5()  .\rch  Street. 
Philadelphia.  Pennsvlvania  19103  and 
West  Virginia  Department  of 
Environmental  ProttK:tion.  Division  of 


Air  Qualitv.  7012  MacCorkle  Avenue, 
SE  .  Charleston.  WV  25304-2943. 
FOR  FURTHER  INFORMATION  CONTACT: 
lanice  Lewis.  (215)  814-2185.  or  by  e- 
inail  at  Lenis.lanirp-fiepu.gov  Please 
note  anv  c:omments  on  this  rule  must  be 
sulimitted  in  writing,  as  provided  in  the 
ADDRESSES  sec;tion  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  21.  2000.  the  West 
X'lrginia  Division  of  Environmental 
Protec:tion  submitted  a  revision  to  its 
SIP  to  addrc^ss  the  requirements  for  the 
Operation  of  Hot  Mix  Asphalt  Plants, 
The  revision  c:onsists  of  the  adoption  of 
Rule  45C:SR3— To  Prevent  and  Ccmtrol 
Air  Pollution  from  the  Operation  of  Hot 
Mix  Asphalt  Plants. 

A.  Summary  of  the  SIP  Revisions 

This  revision  restructures  and 
reorganizes  Regulations  45CSR3. 
governing  the  prevention  and  control  air 
pollution  from  the  operation  of  hot  mi.x 
asphalt  plants.  This  revision  specifies 
standarcis  for  opacity  and  particulate 
test  methods.  This  revision  also  changes 
the  opacitv  standard  during  start-up  and 
shutdown  from  B0"o  to  40"<>  with 
averaging  of  emissions  using  approved 
EPA  test  methods. 

B.  EPA's  Evaluation  of  the  SIP  Revisions 

The  EPA  has  determined  that  this 
revision  to  45CSR3 — To  Prevent  and 
Control  Air  Pollution  From  the 
Operation  of  Hot  Mix  Asphalt  Plants 
meet  all  Federal  criteria  for  approval. 

II.  Final  Action 

EPA  is  approving  West  Virginia's  Rule 
45CSR3.  submitteci  as  a  SIP  revision  on 
September  21.  2000.  into  the  West 
\'irginia  SIP. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  nonccmtroversial 
amendment  and  anticipates  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register.  EPA  is  publishing  a  separate 
document  that  will  .serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  December  10.  2002  without 
further  notice  unless  EPA  receivers 
adverse  c:omment  by  November  12. 
2002.  If  EPA  receives  adverse  comment. 
EPA  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  the  rule  will  not  take  effect. 
EPA  will  address  all  public  comments 
in  a  subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Anv  parties  interested  in  commenting 
must  do  so  at  this  time. 
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in.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
'Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntarv  consensus 


standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  10. 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  approving  revisions  to 
West  Virginia's  regulation  to  prevent 
and  control  air  pollution  from  the 
operation  of  hot  mix  asphalt  plants  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 


Daleci:  .September  :U).  2002. 
Donald  S.  Welsh. 

Regional  Administmtiir.  Hfiiiun  III. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  1  ."^  C  T4()l  e/  st-q. 

Subpart  XX— West  Virginia 

2.  Section  52,2520  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

§  52.2520    Identification  of  plan. 


(48)  Revisions  to  West  \'irginia  Rule 
45CSR3  submitted  on  September  21. 
2000.  by  the  West  Virginia  Department 
of  Environmental  Protection: 

(i)  Incorporation  bv  reference. 

(A)  Letter  of  September  21.  2000.  from 
the  Secretary  of  the  West  Virginia 
Department  of  Environmental 
Protection,  pertaining  tu  Regulation 
45CSR3— To  Prevent  and  Control  Air 
Pollution  from  the  Operating  of  Hot  Mix 
Asphalt  Plants. 

(B)  Revised  Regulation  45CSR3. 
effective  August  31,  2000, 

(ii)  Additional  Material — Other 
materials  submitted  by  the  State  of  West 
Virginia  in  support  of  and  pertaining  to 
Rules  45CSR3  listed  in  paragraph 
(c)(48)(i)of  this  .section. 

[FRDnc.  02-2.5852  Filed  10-10-02:  845  ami 

BILLING  CODE  6S6&-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-7793] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentatioi   that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
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ruK;.  the  sii-.pfn!>iiin  will  be  vvifhcirawn 
bv  public  atiDH  in  the  Federal  Register 
EFFECTIVE  DATES:  The  eft^M  tive  date  nt 
each  c:nnimunit\  '■-  ^uspensmn  is  the 
third  date  I'Susp  ")  listed  m  the  third 
column  of  the  fdilowin^  tableN 
ADDRESSES:  If  vnu  wish  to  deternune 
whether  a  particular  (nmnuinit\  ua-> 
suspended  (in  the  suspensinn  date. 
contact  the  appropriate  FEMA  Retjional 
Office  or  the  N'FIP  servu  iny  (  ontrac  tor 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Pasterick.  Division  Dire<:ti!r. 
Program  .Marketing  and  Partnership 
Division.  Federal  Insurance  and 
.Mitigation  .Administrator.  500  C.  Street. 
S\V  :  Room  4  35.  Washington.  DC  2047J. 
(202) 646-3443 

SUPPLEMENTARY  INFORMATION:  Thf-  \FIP 
enables  propertv  owners  to  pun  ha>e 
flood  insurance  which  is  generalK  not 
otherwise  available   In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  mdnagement 
programs  aimed  at  protec  ting  lives  and 
new  construction  from  future  flooding. 
Section  1.315  of  the  .National  Flood 
Insurance  Act  of  14h8,  as  amended.  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
I  ■  S  ('.   4001  ft  .s'Pty  .  unless  in 
appropriate  public:  iiodv  adopts 
adequate  floodplain  management 
measures  with  effei  ti\e  enforcement 
measures  The  i  ornmunities  listed  m 
'his  document  no  longer  meet  that 
stdtutorv  re(juirement  for  compliant  e 
with  program  rei;ulati(jns.  44  i'.VK  p.irt 
59  et  seq  Ai. 1 1  irdinglv.  the  (.ornmunities 
will  he  suspended  on  the  effective  date 
m  the  third  column.  As  of  that  date, 
tlood  insurance  will  no  longer  be 
rivaildble  in  the  c Dmmunitv.  However. 
some  of  these  i  niinnunities  mav  adopt 
and  submit  the  required  documentation 
of  legalU  ^'nforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibilit\  for  the  sale  of  insurant:e 
.\  notice  withdrawing  the  suspension  of 


the  (  ommunities  will  be  published  in 
the  Federal  Register 

In  addition,  the  Federal  Emergency 
Management  Agencv  has  identified  the 
special  flood  hazard  areas  in  these 
1  ornmunities  bv  publishing  a  Flood 
Insurance  Rate  Map  (FIRM),  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table  .No  direct  Federal  financial 
assistance  (e.xcept  assistance  pursuant  to 
the  Robert  T  Stafford  Disaster  Relief 
and  Emergencv  Assistance  .\ct  not  in 
connec  tion  with  a  flood)  may  legallv  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flcjod  hazard  area  of  communities  not 
partii  ipating  in  the  NFIP  and  identified 
for  more  than  a  vear.  on  the  Federal 
Emergencv  Management  Agency's 
initial  flood  insurance  map  of  the 
1  oinmunitv  <is  having  flood-prone  areas 
(section  :;02(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  L^.S.C 
4  106(a).  as  amended)  This  prohibition 
against  certain  tvpes  of  Federal 
assistance  becomes  effective  for  the 
(  ommunities  listed  on  the  date  shown 
in  the  last  column  The  .Administrator 
finds  that  notice  and  public  comment 
under  5  I '  S  (;   553(b)  are  impracticable 
and  unnec  essar\  because  communities 
listed  in  this  final  rule  haw  been 
adequ,itel\  notified 

Kai  h  1  (immunity  receives  a  6-month. 
9()-d<i\    iiuf  iO-da\  notificatiim 
.iddressed  to  the  { :hief  Executive  Officer 
that  the  (  ommunit\  will  be  suspended 
unless  the  re(]uired  floodplain 
iii.in.iuenieiit  measures  are  met  prior  to 
tile  ettei  tive  suspension  date    Since 
these  notifications  have  been  made,  this 
final  rule  mav  take  effet  t  within  less 
than  ,iO  davs 

\atinnal  Environrrifntiil  Policy  Act. 
This  rule  IS  categorically  excluded  from 
tlie  requirements  of  44  CFR  Part  10. 
Environmental  Considerations   No 
em  ironmeiital  imfiact  assessment  has 
been  prepared 

Ht'<^uhit()n  F/ev(/j//(fv  Act  The 
Administrator  has  determined  that  this 
rule  is  exem[)t  from  the  requirements  of 


the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968.  as  amended.  42  U.S.C.  4022, 
prohibits  flood  insurance  coverage 
unless  an  appropriate  public  body 
adopts  adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutorv' 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
thev  take  remedial  action. 

Regulatory-  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993.  Regulatorv  Planning  and  Review. 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  October  26, 
1987,  3  CFR,  1987  Comp.:  p.  252. 

Executive  Order  12778.  Civil  lusticp 
Reform  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.:  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

.■\ccordinglv.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1   The  authority  c:itation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  l.S.C.  4001  er  seq  . 
Keoroanizdtion  Flan  No   ;?  of  1478.  .)  CFR. 
I'ra  (.omp  :  p.  :i29;  E.O,  12127.  44  FR  19:i67, 
i  (,1-K   19"')  Comi)  .  p.  .37h. 

§64.6     [Amended] 

2,  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


P  .  Effective  date  auttionzatioacan-  Dale  certain  Federal  assist- 

oommuniiy    .    Qgngtion  of  sale  of  flood  insurance       Current  effective  map  date       ance  no  longer  available  in 


No. 


in  community 


special  flood  hazard  areas 


Region  I 

Maine   Brighton  Plantation, 
Somerset  County 
Region  IV 

Georga  White  County  Unin- 
corporated Areas 


Region  V 


Illinois 


230538     April    25,    1975     Emerg      April    30      October  4   2002  . 
I       1 984   Reg   Octijber  4   2002 

130191     November   9     1987     Emerg      Sep-     October  18   2002 
tember    1     1989     Reg     October 
18,  2002 


October  4   2002 


October  18  2002 
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State  and  location 


Community 
No. 


Effective  date  authorization/can- 
cellation of  sale  of  flood  insurance 
in  community 


Current  effective  map  date 


Date  certain  Federal  assist- 
ance no  longer  available  m 
special  flood  hazard  areas 


Andalusia,  Village  of, 
Rock  Island  County. 

Cartion  Cliff.  Village  of. 

Rock  Island  County. 
Coal  Valley.  Village  of, 

Rock  Island  County. 

Cordova,  Village  of,  Rock 
Island  County. 

East  Moline,  City  of. 
Rock  Island  County. 

Hampton,  Village  of. 
Rock  Island  County. 

Hillsdale.  Village  of,  Rock 
Island  County. 

Milan,  Village  of.  Rock  Is- 
land County. 

Moline,  City  of.  Rock  Is- 
land County. 

Port  Byron,  Village  of. 
Rock  Island  County. 

Rapids  City,  Village  of. 
Rock  Island  County. 
Reynolds,  Village  of, 

Rock  Island  County. 
Rock  Island,  City  of, 

Rock  Island  County. 
Rock  Island  County,  Un- 
incorporated Areas. 
Silvis,  City  of,  Rock  Is- 
land County. 
Region  VIII 
Missouri:  Greene  County,  Un- 
incorporated Areas. 


170583  February  18,   1975,  Emerg  ;  Janu-     do 

ary  20,   1982.  Reg:  October  18. 
2002. 

170584  May    23,    1975     Emerg.    June    1  do 

1982.  Reg:  October  18.  2002 

170585  September  26.   1974    Emerg     De-  do 

cember  4.    1979.   Reg:   October 

18.  2002. 

170586  April  18,  1975,  Emerg  ;  Decemtjer  do 

1.  1981.  Reg:  October  18  2002 

170587  March    5,    1976.    Emerg..    Octot>er  do 

15.  1982,  Reg:  October  18,  2002 

170588  May  29.  1975,  Emerg.:  January  6,  do 

1982.  Reg:  October  18.  2002, 

170589  February    11,    1974,    Emerg:    July  do 

19.  1982.  Reg;  October  18.  2002. 

170590  April  3.   1975.   Emerg,:   March   18 do 

1980,  Reg:  October  18.  2002, 

170591  March  4,  1975,  Emerg  :  February  1  do 

1980.  Reg;  October  18.  2002. 

170592  October    2.     1974.    Emerg.;    Sep-     do 

I      tember   2.    1981.    Reg;   Octot>er 

18,  2002 

170593  April   1.    1975,   Emerg.;  January  6 do 

1982,  Reg:  October  18.  2002, 
170883     March  24.   1998,   Emerg;  October  do 

18.  2002  October  18.  2002. 

175171     July  9,  1971,  Emerg.;  June  9.  1972 do 

Reg;  October  18.  2002. 
170582     May  14.   1971,  Emerg:  August  2.  do 

1982.  Reg;  October  18.  2002 

170595     April  27.  1979.  Emerg;  September  do 

19,  1983.  Reg:  October  18.  2002 

290782     April   15.    1975.   Emerg.;   June   15 do 

1983,  Reg;  October  18,  2002. 


Do 

Do 

Do 

Do 
Do 
Dc 
Do 
Do 
Do 
Do 

Do 
Do 
Do 
Do 
Do 

Do. 


Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular:  Susp. — Suspension 


Dated:  October  3,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance 

Administration  and  Mitigation 

Administration. 

[FR  Doc.  02-25959  Filed  10-10-02;  8:45  am) 

BILLING  CODE  671»-05-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

i 

44  CFR  Part  65 

[Docket  No.  FEMA-O-7529] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  fi-om  the  modified  base  flood 


elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Administrator  reconsider  the  changes. 
The  modified  elevations  may  be 
changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief.  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergencv  Management  Agencv.  500  C 
Street.  SVV..  Washington.  DC  20472. 


(202)  646-3461.  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
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or  til  shmv  .'\  ulfiK  f  lit  bi'inu  alrtM(l\  iii 
ffffit  in  iinii-T  tn  (lu.ilih  iir  tn  n'niaiii 
qualitV'd  tnr  [)arti(  ipatmn  iii  tln' 
National  Fimiil  In^iira.ii  >■  I'lntjraiii 
\FIPi 

Thf'^f  niiiiitu'ii  ''lf!vations.  together 
with  thi'  tlniiiiplaiii  manaoemnnt  (  ritiTi.i 
n'(}uirt'ii  h\  44  I  FK  M)  i.  ar>'  thf 
minumim  tliat  an'  rtniuinMl   Th''\ 
shmihi  nut  hf  i  unstrufd  tn  mt-.m  that 
the  ( (inHnnnit\  Iml^t  i  haiii^f  am 
f'Xistmy  iiriiinani  »■>  that  art'  iiinri' 
-;trint;fnt  in  tht'ir  tlniiilplam 
nKtnai;t'ni''nt  rt'ijuirt'iiu'nts.  The 
innimunitN  nia\  at  am  time  enarf 
>tri(  ter  rtMjuirenu'iit^  nt  it-^  nun.  nr 
pursuant  tn  pnh'  n-^  --stablishtMi  b\  nth.'i 
Ff'dtTdl.  state  nr  reyiniial  entities 

The  change-;  in  base  flndd  elevatmn-, 
ar»'  in  ai  c  nriiam  e  with  44  C'FK  (in  4 

\<iti<)niil  Ejiviriiiinifntiil  Pnlu  \  .A.  l 
This  rule  is  cateynru  .ill\  f'\i  huii'ii  tmni 
the  requirempnts  nf  44  CFK  part  111, 
Envirnnniental  (.iinsideration   Nn 
envirdiiniental  mifiact  assessni-'iit  has 
been  prepared. 


Hf'^iihitDrv  h'h-xibilitv  Act  The 
AdiiHiustrator.  Federal  Insurance  and 
Mitit^ation  Administration,  certifies  that 
this  rule  IS  exempt  frnm  the 
ri'quirements  <jf  the  Regulatory 
Fle\ibilitv  Act  because  modified  base 
tlnnii  elevations  are  n^quired  b\-  the 
Mnnd  Disaster  I'rotection  Act  of  147.i. 
4 J  I    S C   4H).'>.  and  are  required  to 
m.unt.iin  i  ommunitv  eligibility  in  the 
Natiiiii.il  Flood  insurance  Program.  No 
rei;ulatnr\  tlexibilitv  analvsis  has  been 
prepared 

Heyu/iifcn  Cldssificcition  This 
interim  rule  is  not  a  significant 
re>;ulatory  action  under  the  criteria  of 
sei  turn  iin  of  Flxecutive  Order  1286Bof 
September  U).  l^yj.  Regulatory 
Planiunt;  and  Review.  58  FR  51735 

H\''i  iitivf  OrdfT  12612.  Ffiitralism 
This  rule  involves  no  policies  that  ha\e 
ti'deralism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26.  1987. 

Fxfi  utivr  Oriit'i-  1J~~H.  Civil  Justict' 
Hfjonn  This  rule  meets  the  applicable 


standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  floodplains. 
reporting  and  recordkeeping 
requirements. 

Accordinglv.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  I'.S.C.  4001  rt  si-q  ; 
KforodnizdluHi  Plan  No.  .t  ot  l')7H.  A  CFK. 
1'I7H  Cnmp..  |)   32'):  E.Cl.  1212".  44  FK  lO.tHT. 
^  CFK.  1<17'1  Cnmp..  p.  37fi. 

§65.4    [Amended] 

2  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 

follows: 


State  and  county 


Florida 

Semtnole 


Seminole 


Seminole 


Seminole 


Illinois 

Kane 

Kane 

Maine   Knox 


Norlt-i  Carolina 
Wake 


Oi^io   Franklin 


Dates  and  name  ot  news- 
Location  paper  where  notice  was 

put))ished 


Chief  executive  otiicer  of  community 


Eftective  date  of 
modification 


Community 
No 


City  of  Altamonte 
Springs 


City  of  Allamonte 
Spnngs 


Unincorporated 
Areas 


Unincorporated 
Areas 


Village  of  Sleepy 
Hollow 


Village  of  West 
Dundee 

Town  of  Camden 


Town  of  Wake 
Forest 


City  of  Grove  City 


May  1    2002   May  8 
2002.  The  Orlando  Sen 
tinel 

Aug   30  2002   Sep  6 
2002,  The  Orlando  Sen 
tinel 

May  1 ,  2002   May  8 
2002    The  Orlando  Sen- 
tinel 

Aug   30   2002   Sep  6 
2002    The  Orlando  Sen- 
tinel 


Aug   9  2002,  Aug    16, 
2002,  The  Couner 
News 

Aug   9  2002   Aug    16 
2002    The  Daily  Herald 

Aug    15   2002   Aug   22 
2002,  The  Camden  Her 
aid 

May  9  2002   May  16 
2002    The  Wake  Week 

ly 

June  5   2002  June  12 
2002   Groi^e  City 
Record 


Mr     Phillip   D     Penland     Manager   of     Aug   7   2002    ,  120290  E 

the  City  of  Altamonte  Spnngs   225  1 

Newburypori     Avenue      Altamonte  | 

Springs   Florida  32701 
Mr    Phillip   D    Penland,   Manager  of     Dec  6.2002     ^  120290  E 

the  City  of  Altamonte  Springs.  225 

Newburypori     Avenue,     Allamonte  ' 

Spnngs   Florida  32701 
Mr    Kevin  Grace    Manager  of  Semi-     Aug   7   2002  120289  E 

note     County      County     Seminole 

Services  Building    1101   East  First  I 

Street   Sanford   Florida  32771  I 

Mr    Kevin  Grace    Manager  of  Semi-     Dec  6.2002  120289  E 

hole     County      County     Seminole 

Services  Building,    1101    East  First 

Street  Sanford  Flonda  32771  i 


Mr     Stephen    K     Picketl     Village    of     Aug    1    2002 

Sleepy       Hollow       President,       1 

Thorobred  Lane,  Sleepy  Hollow   Illi- 
nois 601 18 
Mr   Larry  Keller   Village  ot  West  Dun-     Aug    1    2002 

dee     President      102     South     2nd 

Street  West  Dundee  Illinois  60118 
Mr     Roger   Moody     Manager   of   the     July  17  2002 

Town  ot  Camden,   PO    Box   1207 

Camden   Maine  04843 
The    Honorable    George    C     Mackie, 

Jr      Mayor   of   the   Town   ot   Wake 

Forest,  401  Elm  Street,  Wake  For- 
est  North  Carolina  27587 
The     Honorable     Cheryl     Grossman      Sep   11    2002 

Mayor   of   the   City   ot   Grove   City 

4035  Broadway,  Grove  City    Ohio 

43123 


170331 


170335 


230074  B 


May  2.  2002     370244  E 


390173  G 
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(Catalog  of  Federal  Domestic  Assistance  No. 
8.3.100.  "Flood  Insurance") 

Dated:  September  30,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-25961  Filed  10-10-02:  8:45  am] 

BILLING  CODE  671B-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance} 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (email) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 


determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
communitv  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10. 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator,  Federal  Insurance  and 
Mitigation  Administration,  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulator]*' 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  fustice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 


Authority:  42  I '.S.C,  4001  H  scq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  .329:  E.O.  12127.  44  FR  19.367. 
3  CFR.  1979  Comp  ,  p,  376. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


*Depth  in 

(eel  atwve 

ground 

"Elevation 

Source  of  flooding  and  location 

m  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 

CONNECTICUT 

Newtown    (Town).     Fairfield 

County  (FEMA  Docket  No. 

D-7516) 

Pond  Brook: 

Approximately  850  feet 

downstream  of  Currituck 

Road  

•331 

Approximately  440  feet  up- 

stream of  US.  Route  6 

•403 

Maps  available  for  inspection 

at  tine  Edmond  Town  Hall,  45 

Main  Street,  Newtown  Con- 

necticut, 

ILLINOIS 

Milan  (Village),  Rock  Island 

County      (FEMA      Docket 

Nos  D-7512  and  D-7528) 

Eckhart  Creek  (Zone  AO): 

East  of  Chaney  Lane  and  ap- 

proximately 500  feet  soutti 

of  Interstate  Route  280 

#1 

Approximately  600  feet  north 

of  W  10th  Avenue  and  ap- 

proximately 450  feet  east 

of  9th  Street  

#1 

Northwest  of  Missoun  Kan- 

sas and  Texas  Railroad 

and  approximately  600  feet 

south  of  Interstate  Route 

280   

#1 

Rock  River: 

Approximately  0  63  mile 

downstream  of  Mtssoun 

Kansas,  and  Texas  Rail- 

road   

•564 

Approximately  530  feet  up- 

stream of  U  S  Route  67  , 

•564 

North  Channel  Rock  River 

At  confluence  with  Rocl< 

River  

•564 

Approximately  300  feet 

downstream  of  the  Sears 

Dam  

•564 

Maps  available  for  inspection 

at  the  Village  of  Milan  Admin- 

istrative Office,  321  West 

2nd  Avenue.  Milan.  Illinois. 

INDIANA 

Carmel       (City),       Hamilton 

County  (FEMA  Docket  No. 

D-7512) 

Cool  Creek: 

Approximately  0.975  mile  up- 

stream of  confluence  with 

West  Fork  White  River  

•743 

At  East  146th  Street  

•818 
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Source  of  flooding  and  location 


^Oeptfi  in 

feet  above 

ground 

'Elevation 

in  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 


Hot  Lick  Creek 

At  confluence  with  Cool 

Creek                    

•770 

Approximately  450  feet  up- 

stream from  confluence 

with  Cool  Creek      

•770 

Little  Cool  Creek. 

At  confluence  with  Cod 

Creek                        

•806 

Approximately  150  feet 

downstream  of  most  up- 

stream crossing  of  East 

136fh  Street  

•845 

Little  Eagle  Creek: 

At  county  boundarv    

•861 

At  West  I46t^  Street  

•865 

^  rKer^aaii  Cree'. 

A'  confluence  with  Vestal 

Ditcn                             

•768 

A-  Easi  '-I6t'"  Street  

•770 

Vt/fcne'^e'  DiJcr" 

AoproK  mateiy  100  teef 

do«vnstrea"^  of  Cherry 

Iref  P-a3       

•771 

At  East  i46in  Street     

*804 

Spririg  Mili  Run 

Approximately  300  feet  up- 

stream of  confluence  with 

Williams  Creek            

•794 

At  confluence  with  Well  Run 

•853 

Vestal  Ditch 

At  confluence  with  West  Fork 

White  River            

•746 

At  East  146th  Street 

•769 

Well  Run 

At  confluence  with  Spnng  Mill 

Run 

•853 

Approximately  i  000  feet 

downstream  of  Torrey 

P'nes  Circle                  

•860 

Maps  available  for  inspection 

3'  '"e  ~  ",  Df  C:i"^e   Depd^- 

men!  ;•  Zorrrr^^r^'■^  Serjices. 

1  Civic  Square   Camei,  Indi- 

ana. 

Cicero  (Town).  Hamilton 
County  (FEMA  Docket  No 
[>-7510) 

t";,re  si^ore  ne  within  com- 

Maps  available  for  inspection 

at  tne  Ccero  Town  Hall.  70 
^4o^t^  Bvron  Street  Cicero. 
Indiana 


Fishers  (Town).  Hamilton 
County  (FEMA  Docket  No. 
D-7510) 

Mua  C-ee-v 

At  East  ^ef-  Street   

At  East  i26tri  Street  

Sara  CresK. 

At  East  ^Obtri  Street  

At  Interstate  69  

VVesr  f-ork  '/V.^/fe  R^'.er- 
Approximateiv  '  2  miles 
downstream  3f  confluence 
of  Br'tton  Branc-i 
Approximately  0  3  Tine  jp- 
stream  of  continence  of 

Br-ttor^  Branch       

Bntton  Brancn 


•814 


•781 
•815 

•785 
•806 


•745 
•748 


Source  of  fkxxjing  and  location 


At  confluence  with  West  Fork 
White  River 

Approximately  1 00  feet 
downstream  of  State 

Route  3^ 

Maps  available  for  inspec- 
tion at  the  Town  at  Fishers 
Administrative  Ottices  One 
Municipal  Dnve  FiShers  In- 
diana 


Hamilton  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  D-7510) 

Approximately  180  feet 
.lownstream  of  East  146th 

Street  

At  Atlantic  Road  

Sand  Creek 

At  East  146th  Street      

At  Prame  Baptist  Road  

Musseiman  Ditch 

Approximately  1  400  teet  up- 
stream ol  Promise  Road  ... 
Approximately  0  S  mile  up- 
stream of  Victon/  Chapel 
Road 
Kirkendall  Creek 

At  East  146th  Street      

At  Hinkle  Road  

Vestal  Ditcti 
At  East  146th  Street 
Approximately  1  600  teet 
downstream  ol  East  161st 
Street 
Maps  available  for  inspection 
,1'  'he  Hamilton  County  Gov- 
ernment and  Judicial  Center. 
One  Hamilton  Countv 
Square   NoPiesviiie   Indiana. 

Noblesville  (City).  Hamilton 
County  (FEMA  Docket  No. 
D-7510) 

Bntton  Brancr 
Just  upstream  of  AiiisonvHIe 

Road 
Just  downstream  ot  Nortoik 
and  Western  Railroad 
ElrD^ooa-Wiison  Ditcn 
At  confluence  with  Stony 

CreeK 
Approximately  500  teet 
downstream  ot  State 

Route  37  

Kirkendall  Creek: 
Just  upstream  ot  abandoned 

railroad 
Just  downstream  ot  East 
156th  Street 
Mallen,  Granger  Dncr^ 
At  confluence  with  West  Fork 

White  River  

Approximately  800  teet 
downstream  of  East  21 1th 
Street 
Mill  Creek 

At  confluence  wth  Sly  Run   .. 
Approximately  600  teet  up- 
stream ot  Little  Chicago 

Road  

Morse  Resen^oir: 


CDepth  in 
feet  at)ove 

ground 

"Elevation 

in  leet 

(NGVD) 

•  Elevation 

m  teet 

(NAVD) 


•746 


•809 


•831 
•845 

•821 
•840 


•780 

•795 

•770 
•821 

•769 
•775 


•751 
•800 

•756 

•768 

■785 
•793 

•765 

•805 
•766 

•819 


»DeDtri  in 

teet  above 

ground 

•Elevation 

Source  of  tloodinq  and  location 

in  feet 

(NGVDl 

•  Elevation 

in  teet 

(NAVD) 

Entire  shoreline  within  com- 

munity                               

•814 

Musseiman  Ditch 

At  confluence  with  West  Fork 

White  River 

•771 

Approximately  1,400  feet  up- 

stream ot  Promise  Road  ... 

•780 

S/>  Run 

At  confluence  with  Cicero 

Creek                             

•762 

At  confluence  of  Sly  Run 

East  Fork  and  Sly  Run 

West  Fork  

•821 

Vestal  Ditch 

Approximately  200  teet 

downstream  ot  abandoned 

railroad                          

•772 

Just  downstream  of  East 

161st  Street      

•776 

Sly  Run  East  Fork 

At  confluence  of  Sly  Run 

West  Fork                      

•821 

Just  downstream  of  Hinkle 

Road               

•865 

Siy  Run  West  Fork: 

At  confluence  of  Sly  Run 

East  Fork                        

•821 

Approximately  125  feet  up- 

stream of  Little  Chicago 

Road 

•830 

Maps  available  for  inspection 

at  the  City  of  Noblesville  De- 

partment of  Planning  and  De- 

velopment   16  South  Tenth 

Street,  Noblesville.  Indiana 

Westfield    (Town),    Hamilton 

County  (FEMA  Docket  No. 

D-7510) 

Cool  Creek 

Just  upstream  of  East  I46th 

Street 

•818 

Just  downstream  of  East 

186th  Street     

■870 

Grassv  Branch 

Approximately  600  feet 

downstream  of  Westfield 

Park  Road 

•894 

Approximately  0  57  mile  up- 

stream of  State  Route  32 

•906 

K.rdendall  Creek 

Just  upstream  of  Hinkle 

Road                             

•822 

Just  downstream  of  East 

161st  Street                   

•832 

Little  Eagle  Creek 

Approximately  1  250  feet 

downstream  of  West  146th 

Street 

•861 

Just  downstream  of  Casey 

Road 

•911 

North  Cool  Creek 

Just  upstream  of  East  I86th 

Street 

•870 

Just  downstream  of  intersec- 

tion of  Tomlinson  Road 

and  East  191st  Street     

•892 

Siv  Run  East  Fork 

Just  upstream  of  Hmkle 

Road                              

•866 

Approximately  0  4  mile  up- 

stream of  Hinkle  Road  

•872  1 
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#Depth  in 

feet  above 

ground 

•Elevation 

Source  of  flooding  and  location 

in  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 

Maps  available  for  inspection 

at  the  Westfield  Town  Hall, 

130  Penn  Street,  Westfield, 

Indiana. 

NEW  HAMPSHIRE 

Errol  (Town),  Coos  County 

(FEMA  Docket  No.  D-7516) 

Akers  Pond: 

Entire  shoreline  within  com- 

munity   

•1,231 

Maps  available  for  inspection 

at  the  En-ol  Town  Office 

Building,  33  Main  Street, 

Errol,  New  Hampshire. 

NORTH  CAROLINA 

Belmont      (City),      Gaston 

County  (FEMA  Docket  No. 

D-7512) 

Catawija  River 

Approximately  3,650  feet 

downstream  of  Norfolk 

Southern  Railroad  

*585 

Approximately  250  feet  up- 

j 

stream  of  Interstate  85  

•587 

Soutti  Fork  Catawba  River: 

Approximately  3.18  miles 

downstream  of  Annstrdhg 

Ford  Road  

•571 

At  Annstrong  Ford  Road  

•571 

Curtis  Branch: 

At  the  confluence  with  South 

Fork  Catawba  River  

•571 

Approximately  980  feet  up- 

stream of  the  confluence 

with  South  Fork  Catawba 

River  

•571 

Maps  available  for  inspection 

at  the  Belmont  City  Hall,  115 

North  Main  Street,  Belmont, 

North  Carolina. 

Bessemer  City  (City),  Gas- 

ton County  (FEMA  Docket 

No.  D-7512) 

Unnamed  Tributary  2  to  Long 

Creek: 

Approximately  1 ,645  feet 

downstream  of  Iowa  Ave- 

nue   

•793  1 

Approximately  325  feet  up- 

1 

stream  of  Maine  Avenue  ... 

•820  1 

Oafes  Creek: 

Approximately  1.12  miles  up- 

stream of  Interstate  85  

•790 

Approximately  1 .5  miles  up- 

stream of  Interstate  85  

•840 

Unnamed  Tributary  1  to  Long 

Creek: 

Approximately  290  feet 

downstream  of  Arrowood 

Dam  

•788  i 

Approximately  1,190  feet  up- 

stream of  Arrowood  Dam  . . 

•830  1 

Unnamed  Tributary  to  Aber- 

nathy  Creek: 

Approximately  650  feet  up- 

stream of  Eleventh  Street 

•789 

Approximately  875  feet  up- 

stream of  Eleventh  Street 

•790 

*Depth  in 

teet  atjove 

ground 

'Elevation 

Source  of  tloo(3ing  ana  location 

in  feet 

(NGVDl 

•  Elevation 

1 

in  feet 

(NAVDi 

Maps  available  for  inspection 

at  the  Bessemer  City  Hall 

132  West  Virginia  Avenue. 

Ftoom  207.  Bessemer  City. 

North  Carolina. 

Cherryville   (Town),    Gaston 

County  (FEMA  Docket  No. 

D-7512) 

Beaverdam  Creek: 

Approximately  1 50  feet 

downstream  of  Sullivan 

Dnve  

•868 

Approximately  500  feet  up- 

stream of  Pink  Street  

•916 

Maps  available  for  Inspection 

at  the  Cherryville  Town  Hall. 

116  South  Mountain  Street. 

Cherryville.  North  Carolina 

Cramerton    (Town),    Gaston 

County  (FEMA  Docket  No. 

D-7524) 

Duharts  Creek: 

At  the  confluence  with  South 

Fork  Catawba  River  

•577 

Approximately  1 .31  miles  up- 

stream of  8th  Avenue  

•611 

Maps  available  for  inspection 

at  the  Cramerton  Town  Hall. 

155  North  Mam  Street, 

Cramerton.  North  Carolina. 

Gaston     County     (Unincor- 

porated     Areas)      (FEMA 

Docket  No.  D-7512) 

Catawba  Creek: 

Approximately  838  feet 

downstream  of  Union  New 

Hope  Road  

•588 

Approximately  1 ,475  feet  up- 

stream of  Beaty  Road  

•626 

Catawba  River: 

At  the  confluence  with  Lake 

Wylie  

•571 

Approximately  2  8  miles  up- 

stream of  the  confluence 

with  Dutchman's  Creek  

•594 

Duharts  Creek: 

Approximately  0  60  mile 

downstream  of  Cramerton 

Road  

•604 

Approximately  0  35  mile  up- 

1          stream  of  Lowell-Bethesda 

Road  

•656 

Files  Creek: 

\      Approximately  25  feet  down- 

stream ot  CSX  Transpor- 

tation   

•615 

Approximately  11  miles  up- 

stream of  West  Catawba 

Avenue  

•674 

Tributary  R-5: 

Approximately  1 50  feet 

downstream  of  Interstate 

85   

•714 

Approximately  0  50  mile  up- 

stream of  Oates  Road 

■814 

Unnamed  Tributary  1  to  Long 

Creek: 

Approximately  625  feet  up- 

stream of  the  confluence 

with  Long  Creek  

•773 

Source  ot  tiooamg  and  location 


*Depth  in 

feet  atx)ve 

ground 

•Elevation 

m  feet 

iNGVD) 

•  Elevation 

in  feel 

(NAVD) 


Approximately  325  feet 
(downstream  ot  Arrowood 
Dam  ...  •788 

Unnamed  Tributary  2  to  Long 

Creek 

At  the  confluence  with  Long 
Creek  ^741 

Approximately  1 .645  feet 
(downstream  ot  Iowa  Ave- 
nue    ^793 

Unnamed  Tributary  to  Aber- 

nathy  Creek 

At  the  confluence  with  Aoer- 
nathy  Creek  ....  ^721 

Approximately  625  teet  up- 
stream of  Eleventh  Street  ^789 
Abernathy  Creek 

Approximately  2.250  teet 
downstream  of  the  con- 
fluence of  Unnamed  Tribu 
tary  to  Abernathy  Creek  ....  '716 

Approximately  660  feet  up- 
stream ot  Interstate  85    '771 

Beaverdam  Creek 

Approximately  425  teet 
downstream  ot  Dallas 
Cherryville  Highway  State 
Route  277  -834 

Approximately  25  teet  up- 
stream ot  Pink  Street      '  '916 

Oafes  Creek 

Approximately  100  teet 
downstream  ot  Interstate 
85   "726 

Approximately  11  miles  up- 
stream ot  Interstate  85    I  '790 

Tributary  C-10: 

At  the  confluence  of  Tnbu- 
tary  C-10-1  *715 

Approximately  100  feet  up- 
stream of  East  Hudson 

Boulevard  *732 

Tributary  C-10-1 

Approximately  575  teet 
downstream  of  East  Hud- 
son Boulevard  '720 

Approximately  650  teet  up- 
stream ot  East  Hudson 

Boulevard  '731 

Kittys  Branch: 

At  the  confluence  with  Ca- 
tawba River  '585 

Approximately  40  feet  down- 
stream ot  CSX  Transpor- 
tation  .  '585 

South  Fork  Catawba  River 

At  the  confluence  with  Ca- 
tawba River     j  '571 

At  Armstrong  Ford  Road    \  '571 

Nancy  Hanks  Branch. 

At  confluence  with  Catawba 
River    "585 

Approximately  3.620  feet  up- 
stream ot  the  confluence 

with  Catawba  River         '585 

Stowe  Branch: 

At  the  confluence  with  Ca- 
tawba River  '585 

Approximately  1 .470  teet  up- 
stream of  the  confluence  of 
Stowe  Tnbutary  '585 

Stowe  Tributary 

At  the  confluence  with  Stowe 
Branch  "585 
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Source  of  flooding  and  location 


Aporoximateiv  '  260  feet  lif>- 
stream  of  the  confluence 
A'th  Stowe  Branch 
Maps  available  for  Inspection 

at  the  Gaston  County  Plan- 
ning Code  Enforcement  Of- 
fice 2^2  V^est  ^Aair\  Avenue. 
Gastonia  North  Carolina- 


#Oeptti  m 

teet  above 

ground 

'Elevation 

m  feel 

(NGVD) 

•  Elevation 

in  teet 

(NAVD) 


Gaston  County  lUnincor- 
porated  Areas)  (FEMA 
Docket  No.  D-7512) 

Gastonia  (City).  Gaston 
County  (FEMA  Docket  No. 
D-7512) 

Fores!  Brod  Brarcr 
At  confluence  with  CatawtJa 

Creek 
Approximately  125  teet  up- 
stream of  Pinendge  Ave- 
nue   

Duharts  CreeK 
Approximately  1  200  feet  up- 
stream of  Cramerton  Road 
Approximately  450  feet  up>- 
stream  of  Redbud  Dnve    ... 
CatawtDa  Creek 
Approximately  0  85  mile 
downstream  of  the  con- 
•luence  with  Forest  Brook 
Branch 
Approximately  650  feet  up- 
stream of  Vance  Street    .... 
Croviiclers  Creex. 
Approximately  2  000  feet  up- 
stream of  the  confluence  of 
Tnbutan,  R-J 
Approximately  850  'eet  up- 
stream of  'he  confluence  of 
Tributary  R-5 
Tnbutar\  C-3 
At  the  confluence  with  Ca- 
tawba CreeK  

Approxim.ateiy  1  200  feet  up- 
stream Dt  SteeDie  Chase 
Road 
Trcutary  C-4 
At  the  confluence  with  Ca- 
tawba CreeK 

Approximately  2  000  feet  up- 
stream cf  the  confluence 
with  Catawba  CreeK 
Tr.Dutar,  C-5 
At  the  confluence  with  Ca- 
tawba CreeK 
Approximately  1  350  feet  up- 
stream of  East  Hudson 
Boulevard 
Tr'Dutar,  C-5-^ 
Approximately  25  feet  up- 
stream of  the  confluence 
with  Tributary  C-5 
Approximately  1  325  feet  up- 
stream of  East  Hudson 

Boulevard  

TnOutary  C~6 
At  the  confluence  with  Ca- 
tawba CreeK  

Approximately  0  -i  mile  up- 
stream of  East  Hudson 
Boulevard 
Trbutary  C-" 
Approximately  250  'eet  up- 
stream of  the  confluence 
with  Catawba  CreeK  „ 


•585 


•635 
•821 

•629 


•625 
*769 

•688 
•688 
*649 
•696 
•655 
•681 
'658 
•681 

•658 

•680 
•680 
•735 


Source  of  flooding  ana  location 


*Depth  m 

feet  atiove 
ground 

•Elevation 
m  feel 
NGVDl 

•  Elevation 
in  feet 
(NAVD) 


Approximately  480  feet  up- 
stream of  Laurel  Lane    '731 

Tributary  C-8 

At  the  confluence  with  Ca- 
tawba CreeK  "egg 

Approximately  0  34  mile  up- 
stream of  Scotch  Drive    "736 

Tributary  C-9 

At  the  confluence  with  Ca- 
tawba CreeK  "702 

Approximately  0  30  mile  up- 
stream of  confluence  with 

Catawba  CreeK      '717 

Tnbutary  C-W 

At  the  confluence  with  Ca- 
tawba CreeK  '715 

Approximately  100  feet  up- 
stream of  East  Hudson 

Boulevard  '732 

Tributary  C- 1 0-1 

At  the  confluence  with  Tribu- 

tan/  C-10  1  '715 

Approximately  575  feet  | 

downstream  of  East  Hud- 
son Boulevard  '720 
Tributary-  C-1  1                                   i 

At  the  confluence  with  Ca-        I 
tawba  CreeK  *717 

Approximately  1  210  feet  up- 
stream of  Efird  Street     '759 

Tributary  C-12 

At  the  confluence  with  Ca- 
tawba CreeK  ....  "718 

Approximately  275  feet  up- 
stream of  OaKland  Street 

(Abandoned!  '760 

Tributary  C-1-i 

At  the  confluence  with  Ca- 
tawba CreeK  ---.  '728 

Approximately  300  feet  up- 
stream of  Tenth  Avenue  ...  '735 
Tributary  C-15 

At  the  confluence  with  Ca- 
tawba CreeK  '737 

Approximately  540  feet  up- 
stream of  Home  Trail   "746 

Tributary  C-16 

At  the  confluence  with  Ca- 
tawba CreeK  '744 

Approximately  475  feet  up- 
stream of  the  confluence  of 
Tributan,  C-16-1  '753 

Tnbutary  C-l6-t 

At  the  confluence  with  Tnbu- 

tanyC-16  '747 

Approximately  1  310  feet  up- 
stream of  the  confluence 
with  Tributan/  C-i6  '758 

Tnbutary  R~5 

Approximately  140  feet 
downstream  of  the  con- 
fluence of  Oates  CreeK  ^707 

Approximately  410  teet  up- 
stream of  the  confluence  of  . 

Oates  CreeK    '714 

Avon  Creex. 

At  the  confluence  with  Ca- 
tawba CreeK  .     i  '703 

Approximately  75  feet  down- 
stream of  U  S   Route  29y       1 

74  '776 

Oates  CreeK  ■ 

At  the  confluence  with  Tnbu- 
tan,  R-5   "708 


Source  of  flooding  and  location 


Approximately  100  feet 
downstream  of  Interstate 

85  

Maps  available  for  inspection 
at  the  City  of  Gastonia  Engi- 
neer s  Office.  181  South 
Street.  Gastonia.  North  Caro- 
lina 


McAdenville  (Town),  Gaston 
County  (FEMA  Docket  No. 
D-7512) 

South  Fork  Catawba  River- 
Approximately  2.950  feet 

downstream  of  Mam  Street 
Approximately  1  9  miles  up- 
stream of  Highway  85 

Maps  available  for  inspection 

at  the  McAdenville  Town 
Hall,  125  Mam  Street. 
McAdenville.  North  Carolina. 


Mount  Holly  (City),  Gaston 
County  (FEMA  Docket  No. 
D-7512) 

Catawba  River 

Approximately  230  feet  up- 
stream of  Interstate  85 

Approximately  1.910  feet  up- 
stream of  confluence  of 

Dutchmans  Creek  

Fites  Creek 

At  confluence  with  Catawba 
River 

Approximately  75  teet  down- 
stream of  CSX  Transpor- 
tation       

Dutchmans  Creek: 

At  confluence  with  Catawba 
River  

Approximately  3.750  feet  up- 
stream of  North  Mam 
Street 
Maps  available  for  Inspection 

at  the  Mount  Holly  City  Hall. 

131  South  Mam  Street. 

Mount  Holly.  North  Carolina. 


#Oepthln 

feet  atx>ve 

ground 

'Elevation 

in  feet 

(NGVD) 

•  Elevatcn 

in  teet 

(NAVD) 


Wisconsin 


Lincoln  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  D-7528) 

Wisconsin  River 

Approximately  1  37  miles 
downstream  of  Alexander 
Dam  

At  downstream  side  of  Alex- 
ander Dam  

Prairie  River 

Approximately  660  feet 
downstream  of  Mill  Street 

Approximately  1  1  miles  up- 
stream of  U  S  Business 
Highway  51 
Maps  available  for  inspection 

at  the  Lincoln  County  Zoning 

Office.  1110  East  Mam 

Street,  Mernll,  Wisconsin 


•726 


♦584 
'611 


•587 
•591 
•589 
•613 
•592 
•592 


•1,258 
•1,261 

•1,263 

•1.274 


^ ■    T 

#Oepth  in 

feet  above 

ground 

'Elevation 

Source  of  fkxxling  and  kx:ation 

in  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 

River  Falls  (City),  St  Croix 

and       Piorce       Counties 

(FEMA    Docket    No.    D- 

7528) 

Kinnickinnic  River: 

Approximately  1.1  miles 

downstream  of  tfie  con- 

fluence of  Soutfi  Fork 

Kinnickinnic  River            

•806 

Approximately  400  feet  up- 
stream of  State  Route  35/ 

65   

'898 

Rocky  Branch: 

Approximately  850  feet  up- 

stream of  confluence  witfi 

Kinnrckinnic  River 

•805 

Approximately  2,230  feet  up- 

stream of  confluence  witfi 

Kinnickinnic  River 

•814 

South  Fork  Kinnickinnic  River: 

At  confluence  with 

Kinnk:kinnic  River  

'828 

Approximately  575  feet  up- 
stream of  State  Route  35/ 

65   

•906 

South  Fork  Kinnickinnic  River 

Tntxjtary  No.  2: 

At  confluence  witfi  Soutfi 

1 

Fork  Kinnickinnk;  River  

'906 

Approximately  950  feet  up- 
stream of  South  Fork 

Kinnickinnk:  River      

'907 

Maps  available  for  inspection 

at  the  River  Falls  City  Hall, 

123  East  Elm  Street,  River 

Falls,  Wisconsin. 

(Catalog  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance") 

Dated:  September  30,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insumnce  and 
Mitigation  Administration. 
|FR  Doc.  02-25958  Filed  10-10-02:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 90  and  95 

[WT  Docitet  No.  98-182;  FCC  02-139] 

1998  Biennial  Regulatory  Review- 
Private  Land  Mobile  Radio  Services 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  addresses  six  petitions  for 
reconsideration  or  clarification  of  the 
Report  and  Order  in  WT  Docket  No.  98- 
182.  The  Commission  affirms  the 
decision  to  create  a  new  Citizens  Band 


Radio  Service  named  the  Multi-Use 
Radio  Service  (MURS).  updates  the 
Airport  Terminal  Use  (ATU)  and  adopts 
additional  revisions  to  the 
Commission's  rules  on  its  own  motion. 
The  Commission  also  adopts  a  rule 
revision  to  remove  the  low  power 
restriction  from  certain  frequencies 
currently  reser\'ed  for  low  power 
operation  on  a  primary'  basis  for  cargo 
handling  purposes  at  docksides.  The 
Commission  also  eliminates  the 
eligibility  restriction  on  school  and  park 
operations  in  the  Public  Safety  Pool. 

DATES:  Effective  November  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

Benson.  Esquire  at  (202)  418-2946 
<gbenson@fcc.gov>,  Mr.  Brian  Marenco 
at  418-0838  <bmarenco@fcc.go\^.  or 
John  Evanoff,  Esquire  at  418-0848 
<jevanoff@fcc.gov> .  Policy  and  Rules 
Branch,  Public  Safety  and  Private 
Wireless  Division,  Wireless 
Telecommunications  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's 
Memorandum  Opinion  and  Order  and 
Second  Report  and  Order,  FCC  02-139, 
adopted  on  May  2,  2002  and  released  on 
May  23,  2002  as  corrected  in  Erratum 
DA-02-2256  adopted  September  12, 
2002  and  released  September  13.  2002. 
The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street.  SW..  Washington.  DC 
20554.  The  complete  text  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International.  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365. 

1.  The  major  decisions  we  adopt  in 
the  Memorandum  Opinion  and  Order 
today  nclude: 

•  MURS:  We  affirm  the  decision  to 
license  by  rule  (i.e..  eliminate 
individual  licensing  for,  and  instead 
license  by  rule)  five  VHF  frequencies 
that  were  formerly  licensed  under  Part 
90  for  low-power,  industrial/business 
use,  bv  placing  frequencies  in  a  new 
Part  95  Citizens  Band  Radio  Service 
named  the  Multi-Use  Radio  Ser\'ice 
(MURS). 

•  Eligibility':  We  decline  to  restrict  the 
use  of  MURS  to  Part  90  Industrial/ 
Business  Pool  eligibles.  The  general 
public  is  licensed  by  rule  to  use  MURS 
for  communications  related  to  personal 
or  business  activities. 


•  Technical  provisions:  We  revise  the 
MURS  technical  rules  to  balance  the 
benefits  cladding  technical  flexibility 
against  the  disadvantages  of  potential 
degradation  of  the  existing  uperatiuns  of 
business  and  industrial  users,  .^s  with 
other  services  licensed  by  rule,  the  rules 
we  adopt  for  MURS  focus  on  technical 
equipment  certification  requirements. 
We  also  clarifx'  that  MURS  is  a  two-way, 
short-distance,  voice  or  data 
communication  service  intended  for 
transmissions  that  do  not  typically 
require  long  duty  cycles. 

Under  the  revised  rules.  MURS  units 
are: 

•  Permitted  to  have  detachable 
antennas; 

•  Permitted  to  have  external  antennas 
up  to  6.1  meters  (20  feet)  above  a 
structure  or  18.3  meters  (60  feetj  above 
the  ground,  whichever  is  higher: 

•  Permitted  to  have  a  total  power 
output  (TPO)  of  up  to  two  (2)  watts 
(instead  of  two  (2)  watts  effective 
radiated  power); 

•  Not  permitted  to  be  used  as  cordless 
telephones,  radiofacsimile  (imaging),  or 
for  continuous  carrier  mode  operations; 
and 

•  Not  permitted  to  be  used  for 
repeater  operations. 

•  ATU  list:  We  update  the  Airport 
Terminal  Use  (ATU)  list  found  in 
Section  90.35(c)(61)  of  the  Rules.  The 
ATU  list  identifies,  by  name  and 
reference  coordinates,  the  airports  at 
which  certain  450  MHz  band 
frequencies  are  reser\ed  for  stations 
located  on  or  near  the  airports  and  used 
in  connection  with  the  ser\-icing  and 
supplying  of  aircraft. 

2.  The  major  decisions  we  adopt  in 
the  Second  Report  and  Order  include: 

•  "Dockside"  frequencies  for  high- 
power:  We  also  address  the  comments 
and  other  filings  in  response  to  the 
Further  Xotice  in  this  proceeding. 
Specificallv.  we  adopt  the  proposal  of 
the  American  Automobile  Association 
(AAA)  to  revise  the  power  limit  on 
certain  frequencies  currently  reserved 
for  low  power  operations  on  a  primary 
basis  for  cargo  handling  purposes  at 
docksides.  We  are  not,  however, 
adopting  A^AA's  proposal  to  require  all 
applicants  to  obtain  .A,\As  concurrence 
to  use  these  frequencies. 

•  Public  Safety  Pool  eligibility:  We 
adopt  our  proposal  to  eliminate  the 
eligibilitv  restriction  on  school  and  park 
operations  in  the  Public  Safety  Pool 
under  Section  90.20  of  our  Rules.  We 
also  eliminate  the  restriction  prohibiting 
State  highway  maintenance  systems 
from  operating  on  certain  Public  Safety 
Pool  channels. 
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I.  Procedural  Matters 

Final  Regulatory  Flexibility  Analysis 

3.  A  Supplemental  Final  Regulator*' 
Flexibilitv  Analysis  with  respect  to  this 
Memontniiuni  Opinion  and  Order  has 
been  prepared  and  is  included.  A  Final 
Reijulatdrv  Fle.xibility  Analysis  has  been 
prepared  for  the  Second  Report  and 
Order  and  is  included. 

II.  Supplemental  Final  Regulatory 
Flexibility  Analysis 

4.  As  required  bv  the  Regulatory 
Flexibilitv  Act  (RFA).  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  was 
incorporated  in  Appendix  D  of  the 
Report  and  Order  and  Further  \otice  of 
Proposed  Rule  Making  iRB-Oj.  65  FR 
rt()8H9.  October  \A.  2000  This 
Supplemental  Final  Regulatory 
Flexibilitv  Analysis  (SFRFA)  considers 
the  current  Sfewnrandum  Opinion  and 
Order  and  Second  Report  and  Order 
IMO&OI  and  updates  infurmation 
contained  in  the  FRFA.  The  present 
SFRFA.  contained  in  the  MO&O. 
conforms  to  the  RFA 

S'eed  for.  and  Objectives  of.  the  MOP-O 

5.  This  proceeding  was  initiated  in 
conjunction  with  the  C^ommission'?* 
1998  biennial  review  of  regulations 
pursuant  to  section  1 1  of  the 
Communications  Act  of  1934.  as 
amended  (the  Communications  Act).  On 
September  30.  1998.  the  Commission 
adopted  a  \PR\t.  63  FR  65568. 
November  27   1998.  proposing  a 
comprehensive  re\  lew  of  the  rules 
applicable  to  the  PLMR  services  to 
determine  which  regulations  were  not 
in  the  public  interest,  obsolete,  overly 
complex,  required  editorial  change,  or 
were  redundant  in  nature  In  the  R&-0 
adopted  [une  29.  2000.  the  Commission, 
among  other  things:  expanded  the 
availability  of  thirtv-one  "dockside" 
frequencies,  doubled  the  PLMR  license 
term  from  five  years  to  ten  years,  and 
increased  the  time  period  in  which 
certain  PLMR  stations  must  be  placed  in 
operation  The  Commission  also 
clarified  the  frequency  coordination 
process  for  Public  Safety  Pool  channels 
in  the  220-222  MHz  band  and 
authorized  Public  Safety  Pool  licensees 
to  share  their  licensed  radio  facilities 
with  federal  publii  safety  providers.  In 
addition,  the  C'ommission  clarified  the 
definitions  of  centralized  and 
decentralized  trunking  and  established  a 
new  process  for  licensing  trunked 
systems.  Finally,  the  Commission 
"licensed  by  rule,"  i.e..  eliminated  the 
individual  licensing  requirements  for. 
five  VHF  frequencies  that  were  allocated 
to  the  Part  90  Industrial/Business  Pool 
for  low  power  (1-  or  2-watt)  operations. 


Under  this  decision,  the  Commission 
re.ill(K  ated  the  five  VHF  frequencies  to 
the  P.trt  95  I'ersonal  Rad.o  Services  and 
established  a  new  Multi-iJse  Radio 
Service  (MURS)  under  the  Citizens 
Band  Radio  Services. 

t)  The  rules  adopted  in  this  .\IOS-0 
continue  our  efforts  to  consolidate  and 
streamline  the  Part  90  Rules,  allow  more 
efficient  use  of  the  spectrum,  and 
provide  Part  90  licen.sees  with  greater 
flexibility  and  clarity  concerning  their 
operations   In  particular,  we  affirm  the 
decision  to  license  by  rule  [i  e.. 
eliminale  individual  li(  ensing  for.  and 
instead  license  by  rule)  five  VHF 
frequencies  that  were  formerly  licensed 
under  Part  90  for  low-power,  industrial/ 
business  use,  by  placing  frequencies  in 
a  new  Part  95  Citizens  Band  Radio 
Service  named  the  Multi-L'se  Radio 
Service  (MIJRS).  In  addition,  we  decline 
to  restrii:t  the  use  of  ML^RS  to  Part  90 
Industrial/Business  Pool  eligibles  The 
general  public  is  licensed  by  rule  to  use 
Ml'RS  for  communications  related  to 
personal  or  business  activities,  and  we 
revise  the  MIJRS  technical  rules  to 
balance  the  benefits  of  adding  technical 
flexibilitv  against  the  disadvantages  of 
potential  degradation  of  the  existing 
operations  of  business  and  industrial 
users, 

Suinnuir\-  of  Significant  Issues  Raised  by 
the  Public  in  Response  to  the  FRFA 

7 .  No  reconsideration  petitions 
discussed  issues  directly  in  response  to 
the  previous  FRFA. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  Rules  Will 
Apply 

8  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
defines  the  term  "small  entity  "  as 
having  the  same  meaning  as  the  terms 
"small  business."  "small  organization," 
and  "small  business  concern"  under 
section  3  of  the  Small  Business  Act.  A 
small  business  concern  is  one  which;  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  t:riteria  established  by  the 
SB.-\  Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992.  there 
were  approximately  85,006  such 
lurisdictions  in  the  tJnited  States.  This 
number  includes  38.978  counties,  cities. 


and  towns:  of  these,  37.566.  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85.006  governmental  entities,  we 
estimate  that  81.600  (ninety-one 
percent)  are  small  entities.  Below,  we 
further  describe  and  estimate  the 
number  of  small  entity  licensees  and 
regulatees  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

9.  Public  Safety  radio  services  and 
Governmental  entities.  As  a  general 
matter.  Public  Safety  Radio  Pool 
licensees  include  police,  fire,  local 
government,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services.  The  SBA  rules  contain 
a  definition  for  small  radiotelephone 
(wireless)  companies,  which 
encompasses  business  entities  engaged 
in  radiotelephone  communications 
employing  no  more  that  1.500  persons. 
There  are  a  total  of  approximately 
127,540  licensees  within  these  sen'ices. 
Governmental  entities  as  well  as  private 
businesses  comprise  the  licensees  for 
these  services.  The  RFA  also  includes 
small  governmental  entities  as  a  part  of 
the  regulatory  flexibility  analysis. 
"Small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50.000."  As  of 
1992,  there  were  approximately  85.006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38.978  counties, 
cities  and  towns:  of  these,  37.566.  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85.006  governmental  entities,  the 
Commission  estimates  that  81,600  (91 
percent)  are  small  entities. 

10  Estimates  for  PLMR  Licensees. 
Private  land  mobile  radio  systems  serve 
an  essential  role  in  a  vast  range  of 
industrial,  business,  land  transportation, 
and  public  safety  activities.  These 
radios  are  used  by  companies  of  all  sizes 
operating  in  all  U.S.  business  categories. 
Because  of  the  vast  array  of  PLMR  users, 
the  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  PLMR  users,  nor  has  the 
SBA  developed  any  such  definition.  The 
SBA  rules  do,  however,  contain  a 
definition  for  small  radiotelephone 
(wireless)  companies.  Included  in  this 
definition  are  business  entities  engaged 
in  radiotelephone  communications 
employing  no  more  that  1,500  persons. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  of  a 
total  of  1.178  such  firms  which  operated 
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during  1992  had  1,000  or  more 
employees.  For  the  purpose  of 
determining  whether  a  licensee  is  a 
small  business  as  defined  by  the  SBA, 
each  licensee  would  need  to  be 
evaluated  within  its  own  business  area. 
The  Commission's  fiscal  year  1994 
annual  report  indicates  that,  at  the  end 
of  fiscal  year  1994,  there  were  1,101,711 
licensees  operating  12,882,623 
transmitters  in  the  PLMR  bands  below 
512  MHz, 

11.  Equipment  Manufacturers.  We 
anticipate  that  radio  equipment 
manufactiuers  will  be  affected  by  our 
decisions  in  this  proceeding.  According 
to  the  SBA's  regidations,  a  radio  and 
television  broadcasting  and 
communications  equipment 
manufacturer  must  have  750  or  fewer 
employees  in  order  to  qualify  as  a  small 
business  concern.  Census  Bureau  data 
indicate  that  there  are  858  U.S.  firms 
that  manufacture  radio  and  television 
broadcasting  and  communications 
equipment,  and  that  778  of  these  firms 
have  fewer  than  750  employees  and 
would  therefore  be  classified  as  small 
entities. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

12.  We  expect  that,  at  most,  the  rules 
adopted  herein  will  result  in  nominal 
new  reporting,  recordkeeping,  or  other 
compliance  requirements  imposed  on 
entities  affected  in  this  proceeding. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

13.  The  RFA  requires  an  agency  to 
describe  any  significant  alternative  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives,  among 
others:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  and  exemption  from 
coverage. 

14.  Regarding  our  decision  to  express 
maximum  operating  power  in  terms  of 
transmit  power  output  (TPO)  rather  than 
effective  radiated  power  (ERP),  we  do 
not  believe  that  this  will  significantly 
impact  small  entities.  Prior  to  the 
creation  of  MURS,  the  subject 
ft-equencies  were  restricted  in  terms  of 
TPO,  and  our  decision  to  retain  this 
standard  will  provide  continuity  as  well 
as  the  ability  for  users  to  utilize 


detachable  gain-adding  antennas  (which 
would  not  be  feasible  were  we  to  use  the 
ERP  standard). 

15.  Regarding  our  decision  to  restrict 
antenna  height  to  20  feet  above  structure 
or  60  feet  above  ground,  whichever  is 
higher,  we  do  not  anticipate  any 
significant  impact  on  small  entities. 
Prior  to  the  creation  of  MURS, 
transmitting  anteimas  using  the  subject 
frequencies  were  limited  in  height  due 
to  a  provision  that  restricted  the 
distance  between  the  radio  control  point 
and  the  center  of  the  radiating  portion 
of  the  anterma.  Consequently,  the  new 
antenna  height  limits  should  not  affect 
small  entities  that  continue  to  operate 
on  the  subject  frequencies.  Moreover, 
we  believe  that  antenna  height 
restrictions  will  benefit  small  entities  in 
that  such  restrictions  promote  spectnmi 
sharing  and  re-use  of  the  frequencies, 
thus  enabling  more  small  entities  to  \.ake 
advantage  of  this  radio  service. 

16.  Regarding  our  decision  to  prohibit 
repeater  operations,  small  (and  other) 
entities  wishing  to  extend  the  range  of 
communications  will  not  be  allowed  to 
do  so.  On  balance,  however,  this 
restriction  should  benefit  small  entities 
in  that  it  promotes  spectrum  sharing 
and  frequency  re-use,  thus  allowing  a 
greater  number  of  users  to  take 
advantage  of  this  radio  service. 
Moreover,  any  potential  negative  impact 
on  small  entities  is  mitigated  due  to  our 
decision  to  grandfather  existing 
operations  on  the  subject  frequencies. 
Consequently,  any  user  that  was 
authorized  to  use  repeaters  on  the 
subject  fi-equencies  prior  to  the  creation 
of  MURS  will  continue  to  be  allowed  to 
do  so.  An  alternative  would  be  to  allow 
repeater  operations,  but  we  believe  that 
the  resulting  benefits  of  extended 
communications  capabilities  are 
outweighed  by  accommodating  a  greater 
number  of  users  on  these  channels. 

17.  Regarding  our  decision  to  prohibit 
MURS  radios  from  interconnecting  with 
the  Public  Switched  Network  (PSN), 
small  (and  other)  entities  that  want  to 
use  MURS  frequencies  for  telephone  or 
other  interconnected  types  of  service 
will  not  be  allowed  to  do  so.  Allowing 
interconnection,  however,  would  be 
inconsistent  with  the  intent  of  this  radio 
service,  which  is  a  two-way,  short 
distance  voice  and  data 
communications  service  of  short 
duration.  Typically,  communications 
over  the  PSN  last  longer  than  the  types 
of  communications  envisioned  for 
MURS,  An  ahernative  would  be  to  allow 
interconnection,  but  because  PSN 
interconnected  communications  are 
typically  duplex  in  nature,  thus 
occupying  two  of  five  channels  in  a 
given  area,  this  would  severely  limit  the 


number  of  available  channels  at  one 
time.  In  this  cormection,  we  believe  that 
the  prohibition  on  PSN  interconnection 
will  likely  generally  benefit  small 
entities  in  that  such  restrictions  promote 
spectrum  sharing  and  re-use  of  the 
frequencies,  thus  enabling  more  small 
entities  to  take  advantage  of  this  radio 
service.  Finally,  any  potential  negative 
impact  on  small  entities  is  mitigated 
due  to  our  decision  to  grandfather 
existing  operations  on  the  subject 
frequencies.  Consequently,  any  user  that 
was  authorized  to  interconnect  with  the 
PSN  on  the  subject  frequencies  prior  to 
the  creation  of  MURS  will  continue  to 
be  allowed  to  do  so. 

18.  Our  decision  to  prohibit  MURS 
users  from  operating  in  the  continuous 
carrier  mode,  could  impact  small  (and 
other)  entities  in  that  they  will  be 
prevented  from  doing  so,  and  the 
alternative  would  be  to  allow  such 
operations.  As  with  anterma  height 
limits,  repeater  use,  and  PSN 
interconnection,  however,  we  believe 
that  the  benefits  of  increased  spectrum 
sharing  and  frequency  re-use  far 
outweigh  the  potential  negative  impact 
on  small  entities.  Moreover,  the 
potential  impact  on  small  entitres  is 
mitigated  due  to  our  decision  to 
grandfather  existing  operations  on  the 
subject  frequencies.  Consequently,  any 
user  that  was  authorized  to  operate  in 
the  continuous  carrier  transmit  mode  on 
the  subject  frequencies  prior  to  the 
creation  of  MURS  will  continue  to  be 
allowed  to  do  so. 

19.  Regarding  our  decision  to  prohibit 
the  transmission  of  lengthy  data  image 
signals  over  MURS.  we  do  not  anticipate 
anv  significant  impact  on  small  entities. 
Transmissions  of  this  type  of 
communications  was  never  allowed  on 
the  subject  frequencies  and  allowing 
them  now  in  MURS  would  be 
inconsistent  with  the  intent  of  the 
service. 

20.  We  do  not  anticipate  that  our 
decision  to  change  the  permissible 
bandwidth  from  12.5  kHz  to  20  kHz  for 
frequencies  154.570  MHz  and  154.600 
MHz,  will  have  any  significant  impact 
on  small  entities.  Prior  to  the  creation  of 
MURS,  the  permissible  bandwidth  for 
these  frequencies  was  20  kHz,  and 
changing  it  in  the  R&O  to  12.5  kHz  was 
an  inadvertent  error. 

21.  Our  decision  to  prohibit  the 
integration  of  MURS  frequencies  and 
FRS  frequencies  into  a  single  radio  unit. 
should  not  have  a  significant  adverse 
impact  on  small  entities.  FRS  is  a 
narrowly  tailored  service  intended  for 
private  two-way,  very  short  distance 
voice  communications  for  facilitating 
family  and  group  activities.  Small  (and 
other)  businesses  are  currently  not 
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eligible  to  operate  on  FRS  frequencies 
and  therefore,  this  prohibition  shtmlil 
not  have  anv  adverse  impact 

22  We  also  decline  to  delay  the 
implementation  of  ML'RS  hv  declininiJ 
til  adopt  a  transition/migration  period, 
which  mi)4ht  have  assisted  smaii  entiti(^s 
that  might  face  increased  c:ongesti(m 
and  potential  interference  from  the 
introduction  of  non-business  operations 
on  the  subject  frequencies.  We  have, 
however,  adopted  technical  restric  tions 
in  this  Memorandum  Upinion  and 
Order  Xo  mitigate  the  potential  for 
harmful  interference  to  small  (and 
other)  business  operations.  Furthermore. 
as  noted  above,  as  the  subject 
frequencies  are  shared,  business  users 
were  never  insured  of  interference-or 
congestion-free  operations.  FinalK 
Motorola's  suggested  migration  plan  is 
too  speculative,  as  it  relies  on  the 
outcome  of  a  pending  proceeding 
Consequentlv.  based  on  the  totality  of 
the  record,  we  believe  that  the  public 
interest  would  nt)t  be  served  were  we  to 
delay  MURS.  and  the  impact,  if  any,  of 
this  decision  on  small  entities  is  liki'U 
to  be  minimal 

23.  Regarding  our  decision  to  update 
the  airpoft  terminal  use  (ATI')  list,  we 
do  not  anticipate  any  significant  impatt 
on  small  entities  Small  entities  that 
wish  to  operate  on  these  ATLI 
frequencies  will  have  expanded 
opportunltle^  to  do  so  Moreover,  this 
decision  should  have  little  impat  t  on 
small  entity  non-airport  terminal 
business  radio  users  located  near  these 
airports,  because  such  operations  will 
continue  to  be  allowed. 

III.  Final  Regulatory  Flexibility 
Analysis 

24.  As  required  bv  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  .\nalvsis  (IRFA) 
was  incorporated  in  the  Report  and 
Order  and  Further  Notice  of  Proposed 
Rule  Making  (Further  Notice)  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the 
Further  Notice,  including  comment  on 
the  LRFA.  This  present  Final  Regulatt)ry 
Flexibility  .\nalysis  (FRFA)  conforms  to 
the  RFA." 

Seed  for.  and  Objectives  of.  the 

Adopted  Rules 

25.  To  further  consolidate  and 
streamline  the  Part  90  of  the  rules, 
reduce  regulatory  requirements,  provide 
Part  90  licensees  with  greater  flexibility 
concerning  their  operations,  and 
promote  increased  spectrum  sharing, 
the  Commission  amends  Part  90  of  its 
rules  to  (1)  remove  the  restriction 
preventing  school  districts  and 
authorities  and  park  districts  and 


authorities  from  being  eligible  for 
licenses  in  the  Public  .Safety  Pool:  (2) 
remove  the  restriction  preventing  State 
highway  maintenance  systems  from 
operating  on  certain  channels  in  the 
Public  Safety  Pool:  and  (3)  remove  the 
power  restriction  on  seven  "dockside" 
channels  in  the  industrial/ Business 
Pool. 

2ti  These  rule  changes  are  needed  in 
order  to  give  park  districts  and 
authorities  and  school  districts  and 
authorities  access  to  spectrum  needed 
for  important  communications 
fuu( lions  .additionally,  we  believe  that 
allowing  such  entities  to  operate  on  the 
Public  Safety  Pool  channels  will 
facilitate  interoperability  between  park 
or  school  district  personnel  and  other 
public  safety  entities,  which  can  be  very 
important  especially  during 
emergencies.  Similarly,  the  inclusion  of 
State  highway  maintenance  systems  on 
certain  Public  Safety  Pool  frequencies 
should  give  such  systems  access  to 
spectrum  needed  for  important 
communications  functions.  Finally, 
removal  of  the  power  restriction  on  the 
dockside  channels  will  facilitate 
increased  range  and  more  reliable 
communications  for  industrial/Business 
Pool  eligibies 

Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
IRFA 

27.  No  comments  were  submitted 
specifically  in  respon.se  to  the  IRFA.  We 
have  nonetheless  considered  the  effect 
of  these  rule  changes  on  small  entities 
and  considered  other  alternatives.  We 
expect,  however,  that  our  actions  will 
benefit  all  entities  subject  to  these  rule 
changes,  including  small  entities. 

Description  and  Estimate  of  the  S'umher 
of  Small  Entities  to  Which  Rules  Will 
Apply 

2H  The  RFA  directs  agencies  to 
provide  a  description  f)f.  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization." 
and  "small  business  concern"  under 
section  3  of  the  .Small  Business  Act.  A 
small  business  concern  is  one  which:  (1) 
Is  independently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation:  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA  Nationwide,  as  of  1992,  there  were 
approximately  27.5,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
■governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 


special  districts,  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
number  includes  38,978  counties,  cities, 
and  towns;  of  these,  37.566,  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  we 
estimate  that  81,600  (ninety-one 
percent)  are  small  entities.  Below,  we 
further  describe  and  estimate  the 
number  of  small  entity  licensees  and 
regulatees  that  may  be  affected  by  the 
proposed  rules,  if  adopted. 

29.  Public  Safety  radio  services  and 
Governmental  entities.  As  a  general 
matter.  Public  Safety  Radio  Pool 
licensees  include  police,  fire,  local 
government,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services.  The  SBA  rules  contain 
a  definition  for  small  radiotelephone 
(wireless)  companies,  which 
encompasses  business  entities  engaged 
in  radiotelephone  communications 
employing  no  more  that  1,500  persons. 
There  are  a  total  of  approximately 
127,540  licensees  within  these  services. 
Governmental  entities  as  well  as  private 
businesses  comprise  the  licensees  for 
these  services.  The  RFA  also  includes 
small  governmental  entities  as  a  part  of 
the  regulatory  flexibility  analysis. 
"Small  governmental  jurisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States, 
This  number  includes  38,978  counties, 
cities  and  towns:  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  the 
Commission  estimates  that  81,600  (91 
percent)  are  small  entities. 

30.  Estimates  for  PLMR  Licensees. 
Private  land  mobile  radio  systems  serve 
an  essential  role  in  a  vast  range  of 
industrial,  business,  land  transportation, 
and  public  safety  activities.  These 
radios  are  used  by  companies  of  all  sizes 
operating  in  all  U.S.  business  categories. 
Because  of  the  vast  array  of  PLMR  users, 
the  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  PLMR  users,  nor  has  the 
SBA  developed  any  such  definition.  The 
SBA  rules  do,  however,  contain  a 
definition  for  small  radiotelephone 
(wireless)  companies.  Included  in  this 
definition  are  business  entities  engaged 
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in  radiotelephone  communications 
employing  no  more  that  1,500  persons. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  of  a 
total  of  1,178  such  firms  which  operated 
during  1992  had  1,000  or  more 
employees.  For  the  purpose  of 
determining  whether  a  licensee  is  a 
small  business  as  defined  by  the  SBA, 
each  licensee  would  need  to  be 
evaluated  within  its  own  business  area. 
The  Commission's  fiscal  year  1994 
annual  report  indicates  that,  at  the  end 
of  fiscal  year  1994,  there  were  1,101,711 
licensees  operating  12,882,623 
transmitters  in  the  PLMR  bands  below 
512  MHz. 

31.  Equipment  Manufacturers.  We 
anticipate  that  radio  equipment 
manufacturers  will  be  affected  by  our 
decisions  in  this  proceeding.  According 
to  the  SBA's  regulations,  a  radio  and 
television  broadcasting  and 
communications  equipment 
manufacturer  must  have  750  or  fewer 
employees  in  order  to  qualify  as  a  small 
business  concern.  Census  Bureau  data 
indicate  that  these  are  858  U.S.  firms 
that  manufacture  radio  and  television 
broadcasting  and  communications 
equipment,  and  that  778  of  these  firms 
have  fewer  than  750  employees  and 
would  therefore  be  classified  as  small 
entities. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

32.  The  Rules  adopted  in  this  Order 
have  minimal  additional  reporting  or 
recordkeeping  requirements  for  PLMR 
licensees. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

33.  The  RFA  requires  an  agency  to 
describe  any  significant  alternative  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives,  among 
others:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  and  exemption  from 
coverage. 

34.  Regarding  our  decision  to 
eliminate  eligibility  restrictions  on  park 
districts  and  authorities  and  school 
districts  and  authorities  so  that  these 
entities  may  obtain  licenses  to  operate 
on  Public  Safety  Pool  channels,  see 
paras.  52-54,  supra,  there  should  be  no 


significant  adverse  impact  on  small 
entities.  Indeed,  small  entities  should 
benefit  from  this  decision,  as  they  will 
have  greater  opportunities  for  licensing 
now  that  they  will  be  allowed  to  operate 
on  the  Public  Safety  Pool  frequencies. 
An  alternative  to  this  proposal  would  be 
to  retain  the  current  rule,  which  would 
be  unsatisfactory  because  it  would  leave 
the  parks  without  any  possibility  of 
operating  radio  stations  for  the 
transmission  of  communications 
essential  to  their  official  activities. 

35.  Regarding  our  decision  to 
eliminate  the  rule  restricting  State 
highway  maintenance  systems  from 
operating  on  certain  Public  Safety  Pool 
frequencies,  we  do  anticipate  any 
adverse  impact  on  small  entities.  An 
alternative  to  this  decision  would  be  to 
continue  the  prohibition.  This  would, 
however,  be  unsatisfactory,  as  allowing 
State  highway  maintenance  systems  to 
operate  on  the  subject  frequencies 
furthers  the  important  Commission 
goals  of  increased  spectrum  sharing  and 
interoperability  of  public  safety 
communications. 

36.  Finally,  our  decision  to  eliminate 
the  power  restriction  on  seven  of  the 
thirty-one  "dockside"  channels,  should 
not  have  any  adverse  impact  on  small 
entities.  The  potential  to  pair  these 
dockside  frequencies  with  the  AERS  or 
other  Industrial/Business  Pool 
frequencies  will  result  in  greater 
opportunities  for  small  (and  other) 
business  due  to  increased  signal 
coverage  and  more  reliable 
communications.  In  addition,  concerns 
of  harmful  interference  to  existing  low 
power  users  on  the  subject  frequencies 
are  mitigated,  because  operation  on 
these  frequencies  will  continue  to 
require  frequency  coordination  from  a 
Commission-certified  frequency 
coordinator. 

IV.  Ordering  Clause 

37.  Pursuant  to  sections  1,  4{i),  303(f) 
and  (r),  332,  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  1,  154(i),  303{fl  and 
(r),  332,  and  405  the  Petition  for 
Reconsideration  filed  by  Motorola,  Inc. 
on  November  13,  2000,  is  denied. 

38.  Pursuant  to  sections  1,  4(i),  303(f) 
and  (r),  332,  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  1,  154(i),  303(f)  and 
(r),  332,  and  405  the  Petition  for 
Reconsideration  filed  by  RadioShack 
Corporation  on  January  3,  2001,  is 
denied. 

39.  Pursuant  to  sections  1,  4(i),  303(f) 
and  (r),  332,  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  1,  154(i),  303(f)  and 
(r),  332.  and  405  the  Petition  for 


Reconsideration  filed  by  the  Personal 
Radio  Steering  Group.  Inc.  on  November 
13.  2000.  is  granted  to  the  extent 
indicated  herein  and  otherwise  denied. 

40.  Pursuant  to  sections  1.  4(i),  303(f) 
and  (r).  332.  and  405  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  1.  154(i),  303(f)  and 
(r),  332.  and  405  the  Petition  for 
Reconsideration  filed  by  William  C. 
Easterday  on  November  13.  2000.  is 
dismissed  as  moot. 

41.  Pursuant  to  sections  1.  4(i).  303(f) 
and  (r),  332.  and  405  of  the 
Communications  Act  nf  1934.  as 
amended.  47  U.S.C.  1.  154(i).  303(f)  and 
(r).  332.  and  405  the  Petition  for 
Reconsideration  filed  by  the  Personal 
Communications  Industry  Association, 
Inc.  on  November  13.  2000.  is  granted. 

42.  Pursuant  to  sections  1.  4(i),  303(f) 
and  (r),  332,  and  405  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  1,  154(i).  303(0  and 
(r),  332,  and  405  the  Petition  for 
Reconsideration  filed  by  the  American 
Association  of  State  Highway  and 
Transportation  Officials  on  November 
13,  2000.  is  granted  to  the  extent 
indicated  herein  and  otherwise  denied. 

43.  The  amendments  of  the 
Commission's  Rules  as  set  forth  in  the 
rule  changes  are  adopted,  effective 
November  12.  2002. 

44.  The  Commissions  Consumer  and 
Governmental  Affairs  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
this  Memorandum  Opinion  and  Order 
and  Second  Report  and  Order.  WT 
Docket  No.  98-182.  including  the 
Supplemental  Final  and  Final 
Regulatorv'  Flexibility  Analyses,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Parts  0.  90 
and  95 

Communications  equipment.  Radio. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commissiou, 

Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble  the  Federal  Communications 
Commission  amends  47  CFR  parts  0.  90 
and  95  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5.  48  .Stat.  10(i8.  as 
amended;  47  U.S.C.  15.5.  225.  unless 
otherwise  noted. 
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2.  Se<  tiuti  0  <  (I  i>  ■imt'iult'ii  b\ 
rt'visint;  para^rdph  ni)  iiifrMtim  \,.r\  t<'\t 
I"  rt'.iil  ris  follnws 

§0.331     Authority  delegated. 

fli  Au!h)ntv  (()!)( f'rnim^  ^ul^'makin(i 
priH  f'-(linii'<  Th»'  (!hi>'f.  \Virt>l»'ss 
Teleconimunu  litiMii-  BurtMii  shrill  imt 
have  the  duthiirit\  tn  a<  t  upnn  nntu  fs 
■  if  proposed  rult'makint;  arui  iiu|uir\ , 
filial  nrritTs  in  rulemaking  pnK  ffiiings 
mil  inquir\'  pnu  t't'dings.  arid  rt'pnrt>i 
iriMng  from  anv  <>{  the  turfyiiini;  -'m  fpt 
su(  h  (irdfTs  in\  nh mg  nmiistfrial 
conhirnunt;  aiiu'ndnifnt-.  to  riiU'  p.irts. 
or  oriK-rs  (  ( infornuni;  anv  i  if  th>' 
applu  abjt'  nll>'^  tn  forniailv  addpti'd 
lnt^'^natlnnal  (,on\>'ntinns  nr  .lyrt't-nifiits 
\\  her*'  ii(i\ >'!  qut'^tmns  "I  fai  t.  Kiw    nr 
pwluA  ari' ant  iiunKfii    In  atiditinii. 
r'"visions  to  the  iirpnrt  tt-riiiinal  use  list 
111  ^  40  ^'ifcKbl)  uf  this  chapter  need  not 
hf  rt'ftTrt'd  to  the  Commission  Also,  tht- 
tdditinii  nf  II. 'W  MariiU'  \'H[   trt'nufiii  \ 
conrdmaf  11  m  i  i  miniitti'f"  ■,  i  tn  %  hii  "i  I  4    it 
this  (.hafJtcr  need  imt  fie  reterred  tii  the 
Commission  if  they  do  not  involve 
novel  questions  of  fact,  policy  or  law.  as 
well  as  requests  by  the  United  States 
Coast  Guard  to: 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

3.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sef:tions  4(i).  11.  303(gJ.  303(r). 
and  :}32(c;)(7)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  154(i).  161. 
.303(g).  303(r).  332(r)(7). 

4.  Amend  §  90  20  as  follows: 

a.  Revise  paragraph  (a)(l)(i). 

b.  In  paia'izraph  'r'^1]  remove 
Limitation  i   id.'  4  i  tmin  all  frequencies 
wherever  it  appears  and  remove 
coordina'nr  f  nde-  PP  and  PS  from  the 
foi.    .\ ;::_  :r.   ,  i.':ii  les  220.8025  through 
JJO  rt4"'.  ind  J21.8025  through 

jji  H4rs 

c.  Remove  and  reserve  paragraph 
(d)(43). 

The  revisions  read  as  follows: 

§  90.20     Public  Safety  Pool 
(a)'    •    ' 


(i)  .X  diNtru  t  and  an  aiithoritv: 


5.  .-Xniend  i?  Ml)  .i.T  as  follows: 

a   Revise  paragraph  (h)(2)(iii). 

I)   In  [i.ir.igrapn  (l))(3).  remove 
liniitatinii  (  ode  1 1 .  from  the  following 
freijueiH  les   4,")7  52.T.  457. 55U.  457  562.5. 
457  5~5,  457  5H75.  457  600  and 
45:"  t,125 

(     Ke\  i>e  paragraph  (cKbOKii)  and 
(c  )U>l))(iii), 

d.  Revise  paragraph  ((  l(61)(iii)  and 
(c:)(61)(iv) 

The  re\isiiins  read  as  follows: 

§90.35     Industrial/Business  Pool. 
•  •  •  *  * 

(b)  •    *    * 

(2)  •    •    • 

(iiil  For  tretjuenc  les  aho\e  150  MHz. 
ap[)liratii)ns  for  new  or  modifieii 
f,ii  ilities  im  fre(]uen(  les  shared  prior  to 
radin  ser\  u  e  (  oiisolidation  bv  the 
fnriner  Manuf.u  turers  Radio  Serviie.  the 
Forest  Frodiii  ts  Radio  Service,  the 
Power  Radio  Service,  the  Petroleum 
Raifio  Ser\  i(  e.  the  .Motor  ('.irrier  Radio 
Ser\  u  .',  the  Railroad  Radio  Service,  the 
Telephone  Mainten.iiK  e  Radio  Service 
and  the  .Xntomofiile  Finergenc  \  Radio 
Ser\  H  e  nia\  he  coordinated  b\  anv 
I  ertdied  Industrial  Business  Po(jl 
I  iinrdinator   Hn\ve\er,  in  the  event  that 
'iie  :nterferen(  e  (  oiitour  ot  a  proposed 
station  wniild  n\erlap  the  service 
contour  nt  an  existing  station  licensed 
on  one  nt  tiiesi'  [irev  louslv  shared 
frequeni  les   the  written  concurrem  e  of 
the  cm  irdin.iti  ir  associated  with  the 
industr\  for  w  hii  h  the  existing  station 
ll(  ensf  v\  ,is  issiieii.  nr  the  w  ritten 
i:n:u  urrelh  e  nt  the  111  ensee  ot  the 
existing  station,  sliall  (»'  obtained.  For 
the  (uirposes  nt  this  4; '(()  ,)5.  the  servic  e 
contour  tor  I  HF  stations  is  the  .54  dBu 
contour,  and  ttie  mterff'reni  e  c  ontour 
for  UHF  stations  is  the  2  l  dBu  contour: 
the  service  contour  for  VHP  stations  Fs 
the  37  dBu  contour,  and  the  interference 
contour  for  \'HF  statu  ms  is  tlie  m  dBu 
contour. 
***** 

(0  •  •  • 

(60J  •    •    * 

(ii)  This  frequeiH  \  is  also  available  for 
low  power  non-cargo  handling 


operations,  both  voice  and  non-voice, 
on  a  secondary  basis  to  cargo  handling 
communications.  Such  operations  are 
not  subject  to  the  power  limitations  in 
paragraph  (c)(60)(i)  of  this  section  on 
the  following  frequencies:  457,525  MHz. 
457.550  MHz,  457.5625  MHz.  457.575 
MHz.  457.5875  MHz.  457.600  MHz.  and 
457.6125  MHz,  This  frequency  will  not 
be  assigned  foi  non-cargo  handling 
operations  at  temporary  locations. 

(iii)  For  mobile  relay  operations  under 
paragraph  (c)(60)(i)  of  this  section, 
frequency  pairing  is  as  follows: 


Mobile  relay  (MHz) ' 


Mobile 
(MHz) 


457  525    467  750 

457  53125   467  75625 

457  5375   467  7625 

457  54375  467  76875 

457  550  467  775 

457  55625   467  78125 

457  5625   467  7875 

457  56875   467  79375 

457  575    467  800 

457  58125  • 467  80625 

457  5875   467  8125 

457  59375   467  81875 

457  600    467  825 

457  60625     467  83125 

457  6125        : I  ,,, 

457  61875    

'  The  mobile  relay  frequencies  may  also  be 
used  tor  single  frequency  simplex. 

(Bl)  *    *     * 

(iii)  To  stations  in  the  industrial/ 
Business  Pool  for  secondary  use  at 
locations  16  km  (10  miles]  or  more  from 
the  coordinates  of  the  listed  airports  at 
<i  ma.ximum  transmitter  power  output  of 
2  watts.  Use  of  the  frequency  is 
restricted  to  the  confines  of  an 
industrial  complex  or  manufacturing 
vard  area.  Stations  licensed  prior  to 
.November  12.  2002  may  t;ontinue  to     - 
operate  with  facilities  authorized  as  of 
that  date, 

(iv)  The  airports  and  their  respective 
reference  coordinates  are  (coordinates 
are  r«»ferenced  to  North  American 
Datum  1983  (NAD83]): 


City  and  airport 


Reference  coordinates 


N  Latitude 


W  Longitude 


Aberdeen   SD   Aoerdeen  Regional    ABR)  45  26'56.6" 

Agana   GU    Guam  International  ^GUMi    ; i  13  29'00.4 

AKron    OH    AKron-Canton  Regional  iCAK)  i  40  54 '58  7" 

Alamosa   CO   San  Luis  Valley  Regional  Bergman  Field  iAlSi      1  37  26'05  7" 

Albanv    NY    Albany  Int  i  lALBt  [  42  44 '53  2" 

Albuquerque   NM    Albuquerque  International  Sunport  lABQ)   35  02'24,8" 

Ailentown-Bethlehem   PA   Letiigh  Valley  mt  t  .ABE) ;  40  39 '08  5" 

Amarillo   TX    Amanllo  International  lAMA;  35  13'09,7" 


98  25'18,6" 
144  47'45,5"  I 
81  26'32  9" 

105  51 '59  6" 
73  48'10  7" 

106  36'33  1" 
75  2625  5" 
101  42'21  3" 
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Reference  coordinates 


City  and  airport 


N   Latitude 


W   Longitude 


Anchorage.  AK:  Ted  Stevens  Anchorage  Intemationai  (ANC)   

Appleton.  Wl:  Outagamie  County  Regional  (ATW)  

Aspen.  CO:  Aspen-Pitkin  County/Sardy  Field  (ASE)  

Atlanta,  GA: 

Atlanta  Intemationai  (ATL) 

Dekalb- Peachtree  (PDK)  

Fulton  County  (FTY)  

Austin,  TX:  Austin  Bergstrom  Intemationai  (AUS)  

Bakersfield,  CA:  Meadows  Field  (BFL)  

Baltimore,  MD:  Baltimore-Washington  Int'l  (BWI)  

Baton  Rouge.  LA:  Baton  Rouge  Metropolitan  (BTR)  

Billings,  MT:  Billings  Logan  Intemationai  (BIL)  

Birmingham,  AL:  Birmingham  Int'l  (BHM) 

Bismarck,  ND:  Bismarck  Municipal  (BIS)  

Boise,  ID:  Boise  Air  Terminal  (BOI) 

Boston,  MA:  Logan  Intemationai  (BOS)  

Bozeman,  MT:  Gallatin  Field  (BZN)  

Bridgeport,  CT:  Sikorsky  Memorial  (BDR) 

Buffalo,  NY:  Buffalo  Niagara  Int'l  (BUF)  

Burlington,  VT:  Burlington  Int'l  (BTV)  

Cedar  Rapids,  lA:  The  Eastem  Iowa  (CID)  

Charleston,  SC:  Charleston  AFB/lntemational  (CHS)  ."?. 

Cfiarlotte,  NC:  Charlotte-Douglas  Int'l  (CLT)  

Chattanooga,  TN:  Lovell  (CHA)  

Ctiicago,  IL-Northwest,  IN: 

Ctiicago-Wheeling-Palwaukee  (PWK)  

Meigs  (CGX)  

South  Bend  Regional  (SBN) 

Midway  (MDW)  

O'Hare  Intemationai  (ORD)  

West  Chicago-Dupage  (DPE) 

Cincinnati,  OH: 

Cincinnati-Blue  Ash  (ISZ)  

Lunken(LUK) 

Cleveland.  OH: 

Burke  Lakefront  (BKL)  

Cuyahoga  County  (CGF)  

Hopkins  Intemationai  (CLE) 

Columbia,  SC:  Columt)ia  Metropolitan  (CAE)  

Columbus,  GA:  Columbus  Metropolitan  (CSG)  

Columbus,  OH: 

Port  Columbus  Int'l  (CMH)  

Rickenbacker  Intemationai  (LCK) 

Corpus  Christi,  TX:  Corpus  Christi  Intemationai  (CRP)  

Covington/Cincinnati,  KY:  Cincinnati/Northern  Kentucky  Int'l  (CVG) 

Crescent  City,  CA:  Jack  McNamara  Field  (CEC) 

Dallas,  TX: 

Addison  (ADS)  

Dallas-Ft.  Worth  Int'l  (DFW)  

Dallas-Love  Field  (DAL)  

Red  Bird  (RBD) 

Davenport,  lA  (Rock  Island,  Moline,  IL): 

Davenport  Municipal  (DVN)  

Quad  City  (MLI)  

Dayton,  OH:  Dayton  Intemationai  (DAY) 

Denver,  CO: 

Centennial  (APA)  

Colorado  Springs  Municipal  (COS)  

Jeffco(BJC) 

Denver  Intemationai  (DEN)  

Des  Moines,  lA:  Des  Moines  Int'l  (DSM) 

Detroit,  Ml: 

Detroit  City  (DET) 

Detroit  Metro-Wayne  County  (DTW) 

Oakland-Pontiac  (PTK)  

Willow  Run  (YIP)  

Duluth,  MN:  Duluth  International  (DLH) 

Durango,  CO:  Durango-La  Plata  County  (DRO)  

Eagle,  CO:  Eagle  County  Regional  (EGE)  

El  Paso,  TX:  El  Paso  Intemationai  (ELP) 

Eugene,  OR:  Mahlon  Sweet  Field  (EUG) 

Eureka,  CA:  Eureka  Municipal  (033)  


61  10'27  6" 

44  15'26-7" 
39  13'23,4" 

33  38'25  6' 
33  52'32  2" 
33  4644  9' 
30  11 '40  3" 
35  26'00  9' 
39  10'31  5" 

30  31  •59  4" 

45  48'27  6  " 
33  33'46  6" 

46  46'21  8" 

43  33'52,0" 
42  21'51,7" 

45  46'36,8" 

41  09'48.5" 

42  56'25  9'' 

44  28'187" 

41  53'04  5" 

32  53'55  1" 
35"12'504" 
35  02'069" 

42  06'51  1" 
41  51'31.8" 
41  42'32  2" 
41  47'09.5" 
41  58'46  5" 
41  54'24  8" 

39  14'48.1" 
39  061 2,0" 

41  31  03.0" 
41  33'54.5" 
41  24'39,2" 

33  56'19,8" 
32  30'58  8" 

39  59'52  8" 
39  48'49,5" 
27  46'133" 
39  02'46  1" 
41  46'48,6" 

32  58'068" 
32  53'45,4" 
32'50'496" 
32  40'51  1" 

41  36'37  0" 
41  26'54  7" 
39  5408  6" 

39  3412  5" 

38  48'20  9 

39  54'31,6" 
39  51 '30  3" 

41  32'05  8" 

42  24'33  1" 
42  12'43.4" 
42  39'54  7" 
42  14'16  5" 

46  50'31  5" 
37  09'05.5" 

39  38'33.2" 

31  48'24.0" 
44  07'23  7" 

40  46'51  4" 


149  5946  3' 
88  31  10  1 

106  5207  9 

84  25  37  0" 
84  1807  1" 

84  31'16  9" 
97  40'11  5' 
119  03'24  4' 
76  40  05  5" 
91  0858  7" 
108  3234  3 

86  4512  8 
100  44h4  7" 
116  13'22  0 
71  00'187- 
111  09  10  8' 
73  0734  2 
78  43'55  8' 
73  09'11  8' 

91  42'39  1" 
80  02'25  8 ' 

80  56  35  3 

85  1213  6' 

87  5405  3 
87  36'28  5 

86  1906  5' 

87  4508  7- 

87  5416  V 

88  14'54  3' 

84  23'20  3' 
84  25'07  0" 

'  81  41 '00  0" 

81  29'10  9" 
81  5057  8" 

81  07'10  3' 
84  56' 19  9' 

82  53'30  8" 

82  55'40  3" 
97  3004  4- 
84  39'43  8" 
124  14  11  5' 

96  50  11  2' 

97  02  13  9' 
96  51  06  4' 
96  5205  5' 

90  3518  0- 
90  30'27  1' 
84  1309  8' 

104  5057  5' 

104  4200  9' 

105  0701  9'' 
104  40'01  2" 
93  39'38  5" 

83  00'35  5" 
83  2055  8' 
83  25'07  4' 
83  31 '49  5" 

92  11 '37  1" 
107  45'13  6'' 

106  55'03  7" 
106  22  40  1" 

123  13'07  3" 

124  12  44  2" 


A 
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Citv  and  airport 


N.  Latitude 


W.  Longitude 


Fargo   ND   Hector  International  (FAR)  '*6 

Flint    Ml    Bishop  (FNT)              I  42 

Ft  Lauderaale- Hollywood   FL 

Ft   Lauderdale  Executive  iFXE)      26 

Ft   Lauderdale-Holtywd  Int  I  iFLLi    26 

Meyers  FL   Page  Field  iFMYi 26 

Meyers   FL   Souttiwest  Flonda  Iniernational  (RSW)  ;  26 


40 


Wayne   IN    Fori  Wayne  International  (FWA)  

Wortfi    TX 

Fort  Worth  Alliance  i  AFW)  '  32 

Meacham  iFTW)  32 

Fresno   CA 

Fresno-Chandler  Downtown  i FCH|  36 

Fresno  Yosemite  int  i  iFATi  '  36 

Gainesville   FL   Gainesville  Regional  iGNVi  ^  29 

Grand  Forks   ND   Grand  Forks  International  (GFK)  ;  47 

Grand  Rapids   Ml   Gerald  R    Ford  int  l  (GRRi       '42' 

Great  Falls   MT   Great  Falls  International  iGTFi   47 

Green  Bay   Wl   Austin  Straubel  Int  I  iGRBi  44 

Greensboro   NC   Piedmont  Tirad  International  iGSO)   36 

Greer   SC   Greenville-Spartanburg  Int  I  iGSP)   34 

Gunnison   CO  Gunnison  County  (GUC)        |  38 

Hana  Hi   Hana  iHNMi  I  20 

Harlingen   TX    Valley  International  (HRL)  j  26 

Harrisburg   PA 

Capital  City  iCXYi      

Harrisburg  Int  I  iMDI,         ; 

Hartford  CT  i Windsor  Locks) 

Bradley  Inti  (BDLi  

Harttord-Brainard  iHFDi  


40' 
40- 

41 
41 


Hayden  CO   Yampa  Valley  iHDN)  ,  40" 

Hilo   HI    Hilo  intI  !lTOi  19 

Honolulu   HI    Honolulu  International  iHNL)  21 

Houston    ^X 

W  P    Hobby  'HOUl  29 

D  W   Hooks  Memorial    DWH|   30 

George  Bush  Intercontinental  (lAH)  29 

ndianapoiis   IN   Indianapolis  inti  dND)  39 

jackson  Hole   WY    jackson  Hoie    J  AC)  43 

Jacksonville   FL 

Craig  Municipal  'CRGi      30 

JacKsonville  Int  I  (JAXi  30 

Kalamazoo  Ml   Kalamazoo  Battle  Creek  international  lAZOi      42 

Kaiispeli    MT   Glaciei-  Park  international  (FCAi       48 

Kansas  City   MO-KS 

Kansas  CiTv  mt     MCi  39 

Kansas  Citv  Municipal  Dntn  :MKC)  39 

Kauna  Kakai   HI    Molokai  'MKKi  21 

Knoxville   TN    McGhee  Tyson  (TYSi      35 

Lacrosse   Wl    Lacrosse  Municipal  (LSE)   43 

Lansing    Ml    Capital  City  iLANi  42 

Las  Vegas    NV    McCarran  int  I  iLAS;     36 

Lihue   HI   Lihue  iLiHi  21 

Lincoln   NE    Lincoln  Municipal  (LNK) 40 

Linie  Rock   AR   Adams  F.eid  (LIT)  34 

Los  Angeles  CA 

Burbank-Glendale  Pasadena    BUR)   34 

Cataiina  lAVXi  33 

Long  Beach-Daugherty  Fieid    LGB)  33 

Los  Angeles  IntI  iLAXi      33 

Ontario  Int  I  «ONTi  34 

Santa  Ana-John  Wayne-Orange  City  iSNAi  33 

Louisville   KY    Louisville  Int  l-Standitord  Field  iSDFi       38 

Lubbock   TX   Lubtxxrk  international  iLBBi  33 

Lynchburg   VA   Lynchburg  Regional-Preston  Glen  Field  iLYH)  37 

Madison   Wl   Dane  County  Regional-Truax  Field  iMSN)     43 

42 

35 

25 

25 


Manchester  NH   Manchester  (MHTi 
Memphis   TN   Memphis  Int  I  (MEM) 
Miami   FLA 

Miami  Int  I  (MIA)  

Opa  Locka  lOPFi 


Kendall- Tamiami  Executive  iTMBi  25 


55'09  7" 
57'55.8" 

11 '50  2" 
04'21  3" 
351 1.8" 
32'10.2" 
58'42  5" 

59'12.5" 
49' 1 1  2" 

43'565" 
46'34.3" 
41 '24  2" 
56'57  3" 
52'51  0" 
28'552" 
29063" 
05'51  9" 
53'44  4" 
32'02  2" 
47'44.3" 
13'42.6" 

13'01  7" 
11 '36  6" 

5620  0" 
44'10.6" 
28'52  2" 
43' 12  9" 
19'07  3" 

38435" 
03'42.7" 
58'49  7" 
43024" 
36'26  4  ■ 

20' 10  8" 
29'386" 
14'05  5" 
1841  1" 

17'51  4" 
07'237" 
09' 10  4" 
48'44  9" 
52'465" 
46'43  3" 
04493" 
58'33  5" 
51  03  5" 
43488" 

12'02  2" 
24' 17  8" 
4903  8" 
56'33  1" 
03'21  6" 
40'324.- 
10'27  8" 
39'49  1" 
19'36.1" 
08  23  5" 
5604.3" 
02'32  7" 

47-35.7'' 
54252" 
38'52  4" 


96  48'53.9" 
83  44'36.4" 

80  10'14.6" 

80  og'og.g" 

8r  51 '47.7" 

81  45'18.6" 
85- 11 '42.5" 

97  19'07.7" 
97°21'44.8" 

119  49'11  6" 
119"43'05  3" 

82  16'18  4" 
97  10'34.0" 

85  31 '22.1" 
111  22'14.5" 

88  07'46.5" 
79"56'14  3" 
82"13'07  9" 

106  55'58.9" 
156=00'52.0" 
97  39'15.8" 

76^^51 '05.3" 
76=45'483" 

72  40'59  6" 
72  39'00.8" 

107  13'03.6" 
155  02'54.5" 
157  55'20.7" 
95  16'440" 
95  33'10  0" 

95  2023  0" 

86  17'39  8" 
110  44'159" 

81  30'52  0" 
81  41'16  3" 
85  33'07  4" 
114  15'182" 

94  42'50  1" 
94  35'33  9" 
157  05'46  5" 

83  59'34  3" 

91  15'24  6" 

84  3514  5" 
115  09'08  4" 
159  20'20  3" 

96  45'33  3" 

92  13'27  3" 

118  21  30  6" 
118  24'57  1" 
118  09'05  8" 
118  24'29  1" 
117  36'04  3" 
117  52'05.6" 

85  44'09.6" 
101  49'22  0" 

79  12'01.6" 

89  20'15  1" 
71  26'13.4" 
89-58'36  0" 

80  17'26.0" 
80  16'42.2" 
80  25'58.0" 
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City  and  airport 


Reference  coordinates 


N  Latitude 


W  Longitude 


Milwaukee,  Wl:  General  Mitchell  Int'l  (MKE)  

Minneapolis-St.  Paul,  MN;  Minneapolis-St.  Paul  Int'l  (MSP)  

Minot,  ND:  MInot  International  (MOT)  

Missoula,  MT:  Missoula  International  (MSO)  

Mot)ile,  AL:  Mobile  Regional  (MOB)  

Modesto,  CA:  Modesto  City-County  (MOD)  

Monterey,  CA:  Monterey  Peninsula  (MRY)  

Montrose,  CO:  Montrose  Regional  (MTJ)  

Nastiville,  TN:  Nastiville  Int'l  (BNA)  

New  Haven,  CT:  Tweed-New  Haven  Municipal  (HVN)  

New  Orleans,  LA: 

Lakefront  (NEW)  

New  Orleans  Int'l  (MYS)  

Newburgh,  NY:  Stewart  International  (SWF) 

Newport  News-Hampton,VA:  Newport  News/Williamsburg  (PHF) 
New  Yort<-Northeast,  NJ: 

Republic  (FRG) 

JFK  International  (JFK) 

LaGuardia  (LGA)  

Long  Island-McArttiur  (ISP)  

Morristown  Municipal  (NJ)  (MMU)  

Newark  Int'l  (FWR)  

Teterboro  (NJ)  (TEB)  

Nortolk,  VA:  Norfolk  Int'l  (ORF)  

Oklahoma  City,  OK: 

Wiley  Post  (PWA)  

Will  Rogers  World  (OKC)  

Omaha,  NE:  Eppley  Airfield  (OMA)  

Orlando,  FL: 

Orlando  Executive  (ORL)  

Orlando  Int'l  (MCO)  

Palm  Springs,  CA:  Palm  Springs  Intemational  (PSP) 

Peoria,  IL:  Greater  Peoria  Regional  (PIA) 

Philadelphia,  PA-NJ: 

Northeast  Philadelphia  (PNE) 

Philadelphia  Int'l  (PHL)  

Phoenix.  AZ: 

Phoenix-Sky  Habor  Int'l  (PHX)  

Scottsdale  (SDL) 

Pittsburgh,  PA: 

Allegheny  County  (AGC)  

Pittsburgh  Int'l  (PIT)  

Portland,  ME:  Portland  Intemational  Jetport  (PWM)  

Portland,  OR: 

Portland-Hillsboro  (HIO)  

Portland  Intemational  (PDX) 

Portland-Troutdale  (TTD) 

Providence-Pawtucket,  RI-MA: 

North  Central  State  (SFZ)  

T.F.  Green  State  (PVD)  

Pueblo,  CO:  Pueblo  Memorial  (PUB)  

Raleigh/Durham,  NC:  Raleigh-Durham  Intemational  (RDU)  

Rapid  City,  SD:  Rapid  City  Regional  (RAP)  

Reno,  NV:  Reno/Tahoe  Intemational  (RNO)  

Richmond,  VA:  Richmond  Intemational  (RIC)  

Roanoke,  VA:  Roanoke  Regional/Woodnjm  Field  (ROA)  

Rochester,  MN:  Rochester  Intemational  (RST) 

Rochester,  NY:  Greater  Rochester  Int'l  (ROC)  

Sacramento,  CA: 

Sacramento  Executive  (SAC)  

Sacramento  Int'l  (SMF) 

Saginaw,  Ml:  MBS  lntematk>nal  (MBS)  

Saipan  Isl.,  CQ:  Saipan  Intemational  (GSN)  

St.  Louis,  MO-IL; 

Spirit  of  St.  Louis  (SUS)  

St.  Louis-Lambert  Int'l  (STC)  

St.  Petersburg,  FL: 

Albert  Whitted  Municipal  (SPG) 

St.  Petersburg  Clearwater  Int'l  (PIE)  

Salt  Lake  City,  UT:  Salt  Lake  City  Int'l  (SLC)  

San  Antonk),  TX:  San  Antonio  Int'l  (SAT)  

San  Diego,  CA:  San  Diego  Lindbergh  Int'l  (SAN)  


42-56'50.0" 
44  52'499" 
48  15'33  8" 
46  54'58  7" 
30  41'29  1" 

37  37'32.9" 
36-35'13  1" 

38  30'31 .9" 

36  07'28  1" 
41   15'50  0" 

30  02'32  7" 
29  59'36  2" 
41  30'14.7" 

37  07'548" 

40-43'43.6" 
40^38'23.1" 
40  46'38.1" 
40  47'42.8" 

40  47'57.7" 
40^41 '32.9" 
40-51 '00  4" 
36  53'40.6" 

35  32'04  4" 
35  23'35  1" 

41  18'09.1" 

28=32'43.7" 
28'25'44.0" 
33^49'46.8" 
40=39'51.3" 

40-04'55.0" 
39-52'19.0" 

33  26'03.0" 
33=37'223" 

40  21 '15.9" 
40=29'29.3" 
43°38'46.2" 

45-32'25.4" 
45=35'19.4" 
45"32'57.7" 

41=55'14.7" 
41=43'26.4" 
38M7'20.7" 
35  52'39.5" 
44"02'43.2" 
39^29'54.8" 
37=30'18.6" 
37-19'31.7" 
43''54'26.0" 
43-07'07  9" 

38-30'45.1" 

38  41 '43.5" 
43  31 '58.5" 
15"07'08.4" 

38-39'42.7" 
38=44'51.7" 

27-45'54.4" 
27''54'38.8" 
40'-47'18.2" 
29'32'01 .3" 
32=44'00.8" 


87  53'47  7" 
93  13'00  9' 
101  16'49  2' 
114  05-26  0" 

88  14'34  2" 

120  57'15  9- 

121  50'34  6" 
107  53'37  8" 
86  40'41  5' 

72  53'13  6" 

90  01  41  7" 
90  15'28  9" 
74  0617  4" 

76  29'34  8' 

73  24-48  3- 
73  46-44  1 " 
73  52'21  4" 

73  06'00  8" 

74  24-53  5- 
74  10'07  2- 

74  03-39  0- 

I  76  12'04  4- 

97  38'49  9" 
,  97  3602  6" 

I  95    53-39  0" 

81   19'58  6" 

81  18'57  7" 

116  30'24  1" 

89  4 1-35  9" 

75  0038  1  " 
75  14-28  1" 

112  00'29  0" 
111  54'37  9" 

79  55'48  9" 

80  13'58  3" 

70  18'31  5" 

122  56-59  4" 
122  35-51  0" 
122  2404  5" 

71  2929  0" 
71  25-41  6" 
104  29-47  7" 

78  47-14  9" 
103  0326  5 
119  46'05  0■ 
77  19'108- 

79  58-31  5- 
92  29'56  4" 

77  40'20  6- 

121  29'36  5" 
121  35-26  8' 
84  04-467- 
145  43'45  7-  E 

90  39'04.4- 
90  21-35  9- 

82  37'37  1- 
82  41-14  9" 
111-58'39  9'- 

98  2811  2" 

117  11 '22  8" 
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San  Francisco-Oal<land.  CA: 

Metropolitan  Oakland  Infl  (OAK)  

San  Francisco  Int  l  iSFO)  

San  Jose  CA  San  Jose  inti  (SJC)  

San  Juan    PR   Luis  Munoz  iSJUi  

Santa  Baroara   CA   Santa  Barbara  Municipal  iSBA)  

Santa  Fe   NM   Santa  Fe  Municipal  iSAF)  

Sarasota   FL   Sarasota  Bradenton  International  (SRQ)  

Savannan   GA    Savannan  International  iSAV)   

Seattle  WA 

Boeing  King  County  int  I  iBFl)    

Seattle-Tacoma  int  I  iSEA)    

Srireveport   LA 

Srireveport  Downtown  iDTN)   

Shrevepon  Regional  iSHV)       

Sioux  City    lA    Sioux  Gateway  iSUX)     

Sioux  Falls   SD  Joe  Foss  Field  iFSD)    

South  Bend    IN   South  Bend  Regional  iSBN)  

Spokane   WA 

Grant  County  Int  I  iMWHi 

Spokane  Int  i  iGEGi  

Springfield   MA 

Barnes  Municipal  iBAFi  

Weslover  ARB  Metropolitan  iCEFi     

Springfield   MO   Springtield-Branson  Regional  iSGFi  

Syracuse   NY    Syracuse-Hancock  Int  I  i SYR)  

Tacoma  WA   Tacoma  Narrows  iTlWi  

Tallahassee   FL  Tallahassee  Regional  iTLH)  

Tannpa   FL   Tampa  Int  i  iTPAi  

Telluride   CO   Tellunde  Regional  >  TEX i    

Toledo  OH   Toledo  Express  iTOLi         

Trenton   NJ-PA   Trenton  Mercer  iTTN)  

Tucson    AZ    Tucson  Int  I  (TUS)    

Tulsa   OK 

RL   Jones  Jr   .RVSj    

Tulsa  Int  I  iTULi  „ 

Washington    DC 

Dulles  International  MADi   , 

Ronald  Reagan  National  iDCAi         „ 

Waterloo  lA  Waterloo  Municipal  '  ALOi   

West  Palm  Beach   FL    Palm  Beach  international  iPBI)  

White  Ptains   NY   Westchester  County  (HPN)  , 

Wichita    KS   Mid-Continent  ilCTi  „ , 

Scranton    PA   Wilkes-Barre  Scranton  Inl'l  (AVP1    

Wilmington   DE   New  Castle  Counf/ ilLGi  

Worcester   MA   Worcester  Regional  lORHi 

Youngstown-Warren   OH-PA    Youngstown-Warren  Regional  (YNG) 


37  43'16  7" 
37  3708  4" 
37  21 '42  7" 
18  26'21  9" 

34  2534  4" 

35  37'00.4" 
27  23'43.2" 
32  07'39  3" 

47  26'47  9" 
47  26'56.3" 

32  3224  8" 
32  26'47  9" 

42  24'09  4" 

43  3452  9" 

41  42'32  2" 

47  12'27  5" 
47  37'11  5" 

42  09'27  8" 

42  11 '53  8" 
37  1439  6" 

43  06'40.3" 
47  16'04.6" 
30  23'47  5" 
27  58'31  7" 

37  57'13.5" 

41  35'12  5'' 

40  16'36r 
32  06'579" 

36  02'22.7" 
36  11  54  1" 

38  56'40  3" 

38  51 '07  5" 

42  33'25  5" 
26  40'594" 

41  0401  1" 
37"38'59  9" 

41  20'17  3" 

39  40'43  4" 

42  16'02  4" 
41   15'38  7" 


W.  Longitude 


122  13'14.6" 
122  22'29.4" 

121  55'44.4" 
66  00'06.6" 
119  50'25.3" 

106  05'17.3" 
82  33'14  8" 

81  12'07  7" 

122  18'33.5" 
122  18'33  5" 

93  44 '42  1" 
93  49'32.2" 
96  23'03  7" 

96  44'30.1" 
86  19'06  5" 

119  19'127" 
1 1 7  32'01 .8" 

72  42'56.2' 

72  32'03  3" 
93  23'127" 

76  06'227" 
122  34'41  2" 
84  21 '01. 2" 

82  31 '59.7" 

107  54'30  5" 

83  48'28.2" 

74  48'48.5" 
110  56'27  7" 

95  59'04  7" 
95  53' 17  7" 

77=27'20.9" 

77  02'15.8" 
92  24'01.2" 
80  05'44  r 

73  42'27.3" 

97  2558.9" 

75  43'27  4" 
75  36'23.5'' 
71  52'32  6" 
80  40'44  8" 


'  Coordinates  followed  by  an    E "  are  east  longitude 


6.  Set  ti.in  40  175  is  amended  by 
revisink;  pardt^rafih  IbKll  tn  road  as 
follows 

§  90. 1 75     Frequency  coordination 
requirennents. 

•  *  «  r  » 

(b)  '  **    *  (1)  A  statement  is  required 
from  the  applicable  frequency 
coordinator  as  spetified  in  *j^  90, 20(c)(2) 
and  40  iSih)  recommending  the  most 
appropriate  frequency  In  additmii   fur 
frequencies  above  150  MHz,  if  the 
interferenc:e  contour  of  a  proposed 
station  would  overlap  the  service 
contour  of  a  station  on  a  frequency 
formerly  shared  prior  to  radio  service 
consolidation  bv  licensees  in  the 
Manufacturers  Radio  Service,  the  Forest 


Fmdurts  Kddin  Service,  the  Power 
Radio  Ser\  ice,  the  Petroleum  Radio 
Service,  the  Motor  darner  Radio 
Service,  the  Railroad  Radio  Senice.  the 
Telephone  Maintenance  Radio  Service 
or  the  .Automobile  F]mergency  Radio 
Service,  the  written  concurrence  of  the 
coordinator  for  the  industry-specific 
service,  or  the  written  concurrence  of 
the  licensee  itself,  must  be  obtained. 
Re(juests  for  c:onf:urrence  must  be 
responded  to  within  20  days  of  receipt 
nf  the  request.  The  written  request  for 
concurrence  shall  advise  the  receiving 
party  of  the  maximum  20  day  response 
period  The  c:oordinator's 
r«:ommendaiion  may  include 
comments  on  technical  factors  such  as 
power,  antenna  height  and  gain,  terrain 


and  other  factors  which  may  serve  to 
minimize  potential  interference.  In 
addition: 


7.  Section  90.210  is  amended  by 
revising  the  introductory'  text  of 
paragraphs  (b),  (c),  (g),  (h),  (i),  and  (j)  to 
read  as  follows: 

§  90.21 0    Emission  maslis. 


(b)  Emission  Mask  B.  For  transmitters 
that  are  equipped  with  an  audio  low- 
pass  filter,  the  power  of  any  emission 
must  be  attenuated  below  the 
unmodulated  carrier  power  (?)  as 
follows: 
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(c)  Emission  Mask  C.  For  transmitters 
that  are  not  equipped  with  an  audio 
low-pass  filter,  the  power  of  any 
emission  must  be  attenuated  below  the 
unmodulated  carrier  output  power  (P) 
as  follows: 
***** 

(g)  Emission  Mask  G.  For  transmitters 
that  are  not  equipped  with  an  audio 
low-pass  filter,  the  power  of  any 
emission  must  be  attenuated  below  the 
uiunodulated  carrier  power  (P)  as 
follows: 
***** 

(h)  Emission  Mask  H.  For  transmitters 
that  are  not  equipped  with  an  audio 
low-pass  filter,  the  power  of  any 
emission  must  be  attenuated  below  the 
unmodulated  carrier  power  (?)  as 
follows: 
***** 

(i)  Emission  Mask  I.  For  transmitters 
that  are  equipped  with  an  audio  low 
pass  filter,  the  power  of  any  emission 
must  be  attenuated  below  tbe 
unmodulated  carrier  power  of  the 
transmitter  (?)  as  follows: 
***** 

(j)  Emission  Mask  J.  For  transmitters 
that  are  not  equipped  with  an  audio 
low-pass  filter,  the  power  of  any 
emission  must  be  attenuated  below  the 
unmodulated  carrier  power  of  the 
transmitter  (?)  as  follows: 


§90.242    [Amended] 

8.  In  §  90.242  remove  and  reserve 
paragraph  (a)(1). 

PART  9&— PERSONAL  RADIO 
SERVICES 

I         9.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.  1066, 
1082.  as  amended:  47  U.S.C.  154.  303. 

10.  Section  95.401  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  95.401  (CB    Rule  1 )  What  are  ttie  Citizens 
Band  Radio  Services? 

***** 

(f)  The  Multi-Use  Radio  Service 
(MURS) — a  private,  two-way,  short- 
distance  voice  or  data  communications 
service  for  personal  or  business 
activities  of  the  general  public.  The 
rules  for  this  service  are  contained  in 
subpart  J  of  this  part. 

11.  Section  95.603  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

"      §95.603    Certification  required. 

***** 

(g)  Each  Multi-Use  Radio  Service 
transmitter  (a  transmitter  that  operates 
or  is  intended  to  operate  in  the  MURS) 


must  be  certificated  in  accordance  with 
Subpart  J  of  Part  2  of  this  chapter, 
Provided  however,  that  those  radio 
units  certificated  as  of  November  12, 
2002  need  not  be  recertificated. 

12.  Section  95.631  is  amended  by 
revising  paragraph  (j)  as  follows: 

§  95.631     Emission  types. 

***** 

(j)  A  MURS  transmitter  must  transmit 
only  emission  types  AID,  A2B,  A2D, 
A3E,  F2B,  FID,  F2D,  F3E,  G3E. 
Emission  types  A3E,  F3E  and  G3E 
include  selective  calling  or  tone- 
operated  squelch  tones  to  establish  or 
continue  voice  communications.  MURS 
transmitters  are  prohibited  from 
transmitting  in  the  continuous  carrier 
mode. 

13.  Section  95.632  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  95.632    MURS  transmitter  frequencies. 

***** 

(b)  The  authorized  bandwidth  is  11.25 
kHz  on  frequencies  151.820  MHz, 
151.880  MHz  and  151.940  MHz.  The 
authorized  bandwidth  is  20.0  kHz  on 
frequencies  154.570  and  154.600  MHz. 
***** 

14.  Section  95.633  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  95.633    Emission  bandwidth. 

***** 

(f)  The  authorized  bandwidth  for  any 
emission  type  transmitted  by  a  MURS 
transmitter  is  specified  as  follows: 

(1)  Emissions  on  frequencies  151.820 
MHz,  151.880  MHz,  and  151.940  MHz 
are  limited  to  11.25  kHz. 

(2)  Emissions  on  frequencies  154.570 
and  154.600  MHz  are  limited  to  20.0 
kHz. 

(3)  Provided,  however,  that  all  A3E 
emissions  are  limited  to  8  kHz. 

15.  Section  95.635  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§95.635    Unwanted  radiation. 

***** 

(e)  For  transmitters  designed  to 
operate  in  the  MURS,  transmitters  shall 
comply  with  the  following: 


Frequency 


Mask  witti 
audio  low 
pass  filter 


Mask  with- 
out audio 
low  pass  fil- 
ter 


151.820  MHz, 
151.880  MHz 
and  151.940 

MHz  

154.570  MHz 
and  154.600 

MHz  


(1) 
(3) 


(1)  Emission  Mask  i— For  transmitters 
designed  to  operate  with  a  12.5  kHz 


channel  bandwidth,  any  emission  must 
be  attenuated  below  the  power  (?)  of  the 
highest  emission  contained  within  the 
authorized  band wid'    as  follows; 

(i)  On  any  frequency  from  the  center 
of  the  authorized  bandwidth  f,,  to  5.625 
kHz  removed  from  fo:  Zero  dB. 

(ii)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
by  a  displacement  frequency  (fj  in  kHz) 
of  more  than  5.625  kHz  but  no  more 
than  12.5  kHz:  at  least  7.27(fa  -  2.88 
kHz)  dB. 

(iii)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
by  a  displacement  frequency  (fj  in  kHz) 
of  more  than  12.5  kHz:  at  least  50  +  10 
log  (?)  dB  or  70  dB.  whichever  is  the 
lesser  attenuation. 

(2)  Emission  Mask  2 — For  transmitters 
designed  to  operate  with  a  25  kHz 
channel  bandwidth  that  are  equipped 
with  an  audio  low-pass  filter,  the  power 
of  any  emission  must  be  below  the 
unmodulated  carrier  power  (?)  as 
follows: 

(i)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than  50 
percent,  but  not  more  than  100  percent 
of  the  authorized  bandwidth:  at  least  25 
dB. 

(ii)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than 
100  percent,  but  not  more  than  250 
percent  of  the  authorized  bandwidth:  at 
least  35  dB. 

(iii)  On  any  frequency  removed  from 
the  assigned  frequency  by  more  than 
250  percent  of  the  authorized 
bandwidth:  at  least  43  +  10  log  (?)  dB. 

(3)  Emission  Mask  3 — For  transmitters 
designed  to  operate  with  a  25  kHz 
channel  bandwidth  that  are  not 
equipped  with  an  audio  low-pass  filter, 
the  power  of  any  emission  must  be 
attenuated  below  the  unmodulated 
carrier  output  power  (?)  as  follows: 

(i)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
bv  a  displacement  frequency  [L  in  kHz) 
of  more  than  5  kHz,  but  not  more  than 
10  kHz:  at  least  83  log  (fj/S)  dB, 

(ii)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
by  a  displacement  frequency  (fj  in  kHz) 
of  more  than  10  kHz,  but  not  more  than 
250  percent  of  the  authorized 
bandwidth:  at  least  29  log  (fd-^/11)  dB  or 
50  dB,  whichever  is  the  lesser 
attenuation. 

(iii)  On  any  frequency  removed  from 
the  center  of  the  authorized  bandwidth 
bv  more  than  250  percent  of  the 
authorized  bandwidth:  at  least  43  -►  10 
log  (?)  dB. 

16.  Section  95.639(h)  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 
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§95.639     Maximum  transminer  power. 
«  ♦  •  •  « 

(h)  No  MURS  unit,  under  any 
condition  of  modulation,  shall  exceed  2 
Watts  transmitter  power  output. 

17.  Section  45.655  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§95.655     Frequency  capability. 
.  «  •  "  • 

(d)  No  transmitter  will  be  certificated 
for  use  in  MURS  if  it  is  equipped  with 
d  frequency  capability  not  listed  in 
«» 95.632. 

18.  Section  95.1307  is  revised  to  read 
as  follows; 

§95.1307    Permissible  communications. 

,ij  Ntl  RS  stations  may  transmit  voice 
or  data  signals  as  permitted  in  this 
subpart 

(b)  A  MLRS  station  may  transmit  any 
emission  tvpe  listed  in  *?  95  631(j)  of  this 
chapter. 

(c)  MLRS  fret]uencies  may  be  used  for 
remote  (ontrnl  and  telemetering 
functions.  MLRS  transmitters  may  not 
be  operated  in  the  continuous  carrier 
transmit  mode. 

(d)  MURS  users  shall  take  reasonable 
precautions  to  avoid  causing  harmful 
interfe^^•nce  This  includes  monitoring 
the  transmitting  frequency  for 
communiLatinns  in  progress  and  such 
other  measures  as  may  be  necessary  to 
minimize  the  potential  for  causing 
interference 

19.  Section  95.1311  is  added  to  read 
as  follows: 

§  95.1 31 1     Repeater  operations  and  signal 
boosters  prohibited. 

MURS  stations  are  prohibited  from 
operating  as  a  repeater  station  or  as  a 
signal  booster  This  prohibition  includes 
^tore-and-forward  packet  operation. 

20  Section  95.1313  is  added  to  read 
as  follows: 

§95.1313     Interconnection  prohibited. 

MURS  stati(ms  are  prohibited  from 
interconnection  with  the  publu 
switched  network.  Intercnnnfctioii 
Defined  Connection  through  automatic 
or  manual  means  of  multi-use  radio 
stations  with  the  facilities  of  the  public 
switched  telephone  network  to  permit 
the  transmission  of  messages  or  signals 
between  points  in  the  wireline  or  railm 
network  of  a  public  telephone  iLunpam 
and  persons  served  by  multi-use  radio 
stations.  Wireline  or  radio  ( in  uits  or 
links  furnished  by  common  carriers, 
w  hich  are  used  bv  licensees  or  other 
authorized  persons  for  transmitter 
control  I  including  dial-up  transmittt-r 
control  circuits)  or  as  an  integral  part  of 
an  authorized,  private,  internal  system 
of  communication  or  as  an  integral  part 


of  dispatch  point  circuits  in  a  multi-use 
radio  station  are  not  considered  to  be 
interconnection  for  purposes  of  this  rule 
part. 

21.  Section  95.1315  is  added  to  read 
as  follows: 

§95.1315    Antenna  height  restriction. 

The  highest  point  of  anv  MURS 
antenna  must  no  be  more  than  18.3 
meters  (60  feet)  above  the  ground  or 
t)  10  meters  120  feet)  above  the  highest 
point  of  the  structure  on  which  it  is 
mounted. 

22  Section  93.1317  is  added  to  read 
as  follows: 

§95.1317    Grandfathered  MURS  Stations. 

Stations  that  were  licensed  under  Part 
90  of  the  Commission's  Rules  to  operate 
on  MURS  frequencies  as  of  November 
13,  2000.  are  granted  a  license  by  rule 
th.it  authorizes  continued  operations 
uiiiitT  the  terms  of  such  nullified  part  90 
authorizations,  including  any  rule 
waivers. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Paris  15  and  73 
[MM  Docket  00-39;  FCC  02-230] 

Conversion  to  Digital  Television 

AGENCY:  Federal  Ckimmunications 
( .Diniiiission. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
C.ommissions  rules  to  require  that  new 
broadcast  television  receiving 
equipment  include  the  capability  to 
receive  digital  television  (DTV)  signals 
and  to  reference  the  most  recent  version 
of  the  Advanced  Television  System 
Committee's  (ATSC)  DTV  standard.  It 
also  refrains  at  this  time  from  adopting 
labeling  recpiirements  for  TV  receivers 
that  are  not  able  to  receive  over-the-air 
digital  broadcast  signals  and  denies  a 
petition  for  rtHonsideration  requesting 
that  the  tiommission  consider  imposing 
minimum  performance  thresholds  for 
DTV  receivers  if  manufacturers  do  not 
promptU  implement  performance 
standards  on  thcnr  own. 
DATES:  This  rule  is  effective  November 
12.  2002  The  incorporation  by  reference 
of  certain  publications  in  this  rule  is 
approved  bv  the  Director  of  the  Federal 
Register  as  of  November  12.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Man  Stillwell.  Office  of  Engineering 
and  Technology,  (202)  418-2925.  TTY 


(202)  418-2989.  e-mail: 
(istilhw&fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summar\'  of  the  Commission's  Second 
Report  and  Order  and  Second 
Menwmndum  Opinion  and  Order  in 
MM  Docket  00-39.  FCC  02-230. 
adopted  August  8.  2002  and  released 
August  9,  2002.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  regular  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A257).  445  12th  Street,  SW.. 
Washington.  DC  20554.  It  is  also 
available  on  the  Commission's  internet 
site  at  bttp://\\-w\vfcc.gov.  The  complete 
text  of  this  document  also  may  be 
purchased  from  the  Commission's 
duplication  contractor  Qualex 
International,  (202)  863-2893  voice, 
(202)  863-2898  Fax,  quaIexint@aoI.com 
email.  Portals  II.  445  12th  Street,  SW.. 
Room  CY-B402,  Washington.  DC  20554. 

Summary  of  Second  Report  and  Order 
and  Second  Memorandum  Opinion  and 
Order 

1.  DT\'  Reception  Capability.  In  the 
Report  and  Order  and  Further  S'otice  of 
Proposed  Rule  Malting  (Report  and 
Order/Further  S'PR\f].  66  FR  65122, 
lanuarv  18,  2001,  the  Commission 
recognized  the  arguments  of 
broacicasters  that  DTV'  receivers  are  not 
yet  available  in  the  market  in  large 
quantities,  and  certainly  not  in 
sufficient  volume  to  support  a  rapid 
transition  to  an  all-digital  broadcast 
television  service.  It  therefore  requested 
comment  on  whether  it  should  require 
that  new  TV  receivers  have  the 
capability  to  demodulate  and  decode 
over-the-air  DTV  signals,  and  if  so,  on 
how  to  implement  such  a  requirement. 
The  Commission  recognized  that  it 
would  not  be  economically  feasible  at 
this  point  to  require  that  DTV  reception 
capability  in  smaller  screen  receivers.  It 
stated  that  it  intended  to  consider  an 
approach  that  would  minimize  the  cost 
of  a  DTV'  reception  capability 
requirement  by  phasing  it  in  over  time. 
The  Commission  indicated  that  it 
believed  this  approach  would  allow 
manufacturers  to  lake  advantage  of  the 
declining  costs  associated  with 
increasing  manufacturing  volumes. 

2.  Basecl  on  analysis  of  the  record,  the 
(lommission  concludes  that  consumer 
electronics  manufacturers  are  not 
voluntarily  incorporating  DTV  reception 
capability  into  new  receivers  on  a 
schedule  that  will  enable  the  transition 
to  proceed  towards  the  December  31, 
2006.  target  completion  date  set  forth  in 
the  Communications  Act  by  Congress 
(47  U.S.C.  309(j)(14).  It  therefore  is 
amending  its  rules  to  require  that  new 
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broadcast  television  receiving 
equipment  include  the  capability  to 
receive  DTV  signals.  The  Commission 
stated  that  this  requirement  w^ill  be 
phased  in  over  time  to  avoid  imposing 
undue  costs  on  manufacturers  or 
consumers  and  to  minimize  any 
disruption  of  the  TV  receiver  market.  In 
this  regard,  the  Commission  stated  that 
the  implementation  plan  it  is  adopting 
reflect  and  account  for  the  facts  that:  (1) 
Including  DTV  reception  capability  in 
new  television  receivers  will  require  the 
redesign  of  product  lines,  (2)  the  cost  of 
including  that  capability  in  receivers 
will  initially  result  in  an  incremental 
price  increase  on  the  order  of 
approximately  $200.  and  perhaps  more, 
per  unit,  and  (3)  prices  will  decline 
significantly  as  economies  of  scale  are 
achieved  with  increasing  volumes  of 
production  and  production  efficiencies 
that  are  introduced  over  time.  It  stated 
that  this  plan  will  ensure  that 
consumers  are  provided  the  capability 
to  receive  broadcasters'  DTV  signals  so 
that  the  transition  of  the  broadcast 
television  service  from  analog  to  digital 
transmission  technology  can  progress 
rapidly. 

3.  The  new  rules  will  require  that  a 
party  responsible  for  television 
receiving  equipment  ("responsible 
party")  under  the  Commission's  rules, 
generally  the  manufacturer  or  importer, 
include  DTV  tuners  in  a  certain 
percentage  of  that  party's  entire 
production  or  importation  of  receivers 
in  specific  categories.  Responsible 
parties  will  be  required  to  equip  new 
television  receiving  equipment  that 
manufactured  is  shipped  in  interstate 
commerce  or  manufactured  in  the 
United  States  and  for  which  they  are 
responsible  with  the  capability  to  tune 
and  decode  over-the-air  DTV  signals  on 
all  of  the  channels  allocated  for  TV 
service  in  accordance  with  the  following 
schedule: 

— Receivers  with  screen  sizes  36"  and 
above  -  50%  of  a  responsible  party's 
units  must  include  DTV  tuners 
effective  July  1.  2004;  100%  of  such 
units  must  include  DTV  tuners 
effective  July  1,  2005; 
— Receivers  with  screen  sizes  25"  to  36" 
-  50%  of  a  responsible  party's  units 
must  include  DTV  tuners  effective 
July  1.  2005;  100%  of  such  units  must 
include  DTV  tuners  effective  July  1 , 
2006; 
— Receivers  with  screen  sizes  13"  to  24" 
- 100%  of  all  such  units  must  include 
DTV  tuners  effective  July  1,  2007. 
— Other  Devices  (videocassette 
recorders  (VCRs),  digital  video  disk 
and  digital  versatile  disk  (DVD) 
players/recorders,  etc.)  that  receive 


television  signals-100%  of  all  such 
units  must  include  DTV  tuners 
effective  July  1.  2007. 

4.  For  purposes  of  these  requirements, 
screen  sizes  are  to  be  measured 
diagonally  across  the  picture  viewing 
area.  The  rules  will  also  allow 
responsible  parties  to  include 
combinations  of  DTV  monitors  and  set- 
top  DTV  tuners  in  meeting  the  required 
percentages  of  units  with  a  DTV  tuner 

if  such  combinations  are  marketed 
together  with  a  single  price.  Where  set- 
top  boxes  and  DTV  monitors  are  sold  as 
a  combination,  the  screen  size  of  the 
DTV  monitor  will  determine  the 
receiver  size  categor\'  towards  which  the 
combination  may  be  counted. 

5.  Update  of  the  DTV  Transmission 
Standard.  In  comments  responding  to 
the  Notice  of  Proposed  Rule  Making 
[NPRM).  65  FR  15600,  March  23,  2000. 
in  this  proceeding,  ATSC  indicated  that 
it  has  made  a  number  of  changes  to  its 

"ATSC  Digital  Television  Standard  (A/ 
53),"  since  1996,  when  that  standard 
was  adopted  by  the  Commission  as  the 
standard  for  terrestrial  DTV  broadcast 
service.  ATSC  indicated  that  these 
changes  include  removing  constraints 
associated  with  the  "program 
paradigm,"  updating  references  to  the 
underlying  MPEG  standards,  replacing 
references  to  obsolete  ATSC  standards 
for  Electronic  Program  Guide  and 
System  Information  with  a  reference  to 
the  subsequently  developed  "ATSC 
Program  and  System  Information 
Protocol  (PSIP)  Standard.  A/65."  and 
requiring  a  signal  to  identif>' 
colorimetry'.  It  further  noted  that  it  was 
considering  an  increase  in  the 
maximum  allowable  audio  bit  rate. 
ATSC  requested  that  the  Commission 
revise  its  rules  to  reference  the  latest 
version  of  the  ATSC  DTV  Standard  A/ 
53.  In  the  Report  and  Order/Further 
NPRM.  the  Commission  sought 
comment  on  whether  is  should  revise  its 
rules  to  include  reference  the  latest 
version  of  the  standard  as  requested  by 
ATSC. 

6.  The  Commission  found  that  it  is 
desirable  and  appropriate  to  revise  the 
rules  to  update  its  DTV  rules  to  specif\- 
the  August  7,  2001,  version  of  ATSC 
DTV  Standard  A/53B  in  place  of  the 
September  16,  1995,  version  originally 
adopted.  It  stated  that  updating  the  rules 
to  reflect  improvements  in  the  standard 
will  benefit  both  the  public  and 
broadcasters  by  allowing  broadcasters  to 
make  technical  improvements  in  their 
service  that  will  erihance  the  quality  of 
DTV  services  they  provide.  Accordingly, 
the  Commission  is  revising  §  73.682(d) 
of  its  rules  to  specify  ATSC  Doc  A/53B 
(ATSC  Digital  Television  Standard.  7 


Aug  01),  except  for  Section  5.1.2 
("Compression  format  c:onstraints  ")  of 
Annex  A  ("Video  Systems 
Characteristics")  and  the  phrase  "see 
Table  3"  in  Section  5.1.1  Table  2  and 
Section  5.1.2  Table  4.  These  exceptions 
are  as  provided  in  the  current 
§  73.682(d)  and  were  set  forth  in  the 
Commission's  dec     on  adopting  the 
ATSC  standards  *      DTV  service  in 
Fourth  Report  a.    .  Order  in  the  DTV 
proceeding. 

7.  In  its  comments  responding  to  the 
NPRM.  ATSC  also  requested  that  the 
Commission  require  use  of  the  .-KTSC 
PSIP  Standard  as  part  of  the  DTV 
transmission  standard.  In  responding  to 
this  request  in  the  Report  and  Order/ 
Further  NPRM.  the  Commission  stated 
that  it  believes  th;  :  an  industry 
approach  is  generally  the  most 
appropriate  means  for  managing  the 
implementation  of  a  PSIP  system. 
However,  the  Commission  recognized 
that  the  transport  stream  identifiers 
(TSIDs)  used  with  the  PSIP  system  must 
be  unique  to  each  individual  television 
station  and  that  there  is  a  need  to 
coordinate  TSID  assignments  for 
stations  in  the  border  areas  with  nur 
neighbors  in  Canada  and  Mexico.  The 
Commission  therefore  agreed  that  TSID 
assignments  should  be  made  part  of  its 
process  for  broadcast  television  stations 
and  stated  that  it  will  begin  the  process 
to  incorporate  this  function  into  thai 
process  in  the  near  future. 

8.  In  Second  Report  and  Order  and 
Second  Memorandum  Opinion  and 
Order,  the  Commission  stated  that  it 
recognizes  the  benefits  for  broadcasters 
and  consumers  of  the  ser\'ice  features 
offered  by  the  ATSC  PSIP  specification. 
It  stated  that  in  view  of  the  of  the 
broadcast  and  consumer  electronics 
industries'  support  for  incorporation  of 
this  specification  in  the  rules,  it  will 
address  the  possible  adoption  cf  the 
ATSC  PSIP  specification  into  the  rules 
in  the  Notice  of  Proposed  Rule  Making 
in  our  forthcoming  Second  Review  of 
our  policies  for  the  DTV  transition.  The 
Commission  further  stated  that  in  the 
interim,  it  we  will  include  a  reference 
to  the  ATSC  PSIP  Standard  in 

§  73.682(d)  of  the  rules  as  a  document 
that  licensees  may  consult  for  guidance. 

9.  Other  Issues.  The  Commission  also 
refrained  at  this  time  from  adopting  its 
proposal  to  require  that  T\'  receivers 
that  are  not  able  to  receive  over-the-air 
digital  .broadcast  signals  be  labeled  that 
they  are  not  able  to  receive  such  signals. 
The  Commission  indicated  at  that  at  this 
point,  it  does  not  know  when — or  if — 
such  products  will  become 
conunercially  available  or  how  they  will 
be  marketed.  It  stated  that  it  will 
continue  to  monitor  the  state  of  the 
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marketplace  and  will  take  additional 
steps  if  necessary  to  protect  consumers 
interests 

Final  Regulatory  Flexibility  Analysis 

11.  As  required  bv  the  Regulatory 

Flexibilifv  Act  (RFA),'  an  Initial 
RegulatL)r\'  Fle.xibility  Analvsis  (IKFA' 
was  incorporated  in  the  Hfport  and 
Order  and  Further  \otice  of  Propnst-d 
Rule  Makwii  in  MM  Docket  No  n()-J9 
[Report  and  Order/Further  \PR.\f]  "  - 
The  Clommission  sought  written  public 
comment  on  several  issues  concerning 
the  transitinn  to  digital  television  (DT\'). 
including  comment  on  the  IRFA  Tins 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA  ' 

A   .Wed  For.  and  Ohifctivps  of.  ihc 
Report  and  Order 

12.  Beginning  in  1987.  the 

Commission  undertook  to  bring  the 
most  up-to-date  technoiogv  to  broadc  a>l 
television.  That  resulted  in  several 
Commission  decisions  including  those 
adopting  a  digital  television  (DTV) 
standard.  DT\'  servue  rulfs.  and  a  Table 
of  DT\'  Allotments.  The  TabU-  of  DT\' 
Allotments  provides  each  existing 
television  broadcaster  with  a  second 
channel  on  which  to  operate  a  UT\ 
station  for  the  transition  period  after 
which  one  of  its  channels  will  revert  to 
the  government  for  use  in  other  services. 
The  transition  deadline  established  by 
Congress  is  December  31.  2l)(Hi  The 
Commission  is  permitted  to  extend  that 
deadline  on  a  market-bv-market  basis  if 
mure  than  15  percent  of  viewers  will  be 
left  without  service  from  Ilia  digital 
television  receiver:  (2)  an  analog 
television  receiver  equipped  with  a 
digital'analog  converter:  or  (3)  a  multi- 
channel video  provider  that  carries  local 
broadcast  stations. 

13.  The  Ciommission  has  determined 
that  a  requirement  to  include  DTV 
ff'ceptujn  (  apabilitv  in  new  television 
>ets  is  necessary  due  to  the  lack  of 
progress  by  the  market  in  including 
DTV  recepticm  (apabilitv  in  new 
television  rec  t-ners  In  particular,  the 
Commission  is  c  (interned  that 
continued  marketing  of  analog-only  TV 
sets  can  onlv  serve  to  delay  the 
transition   In  nrder  for  the  DTV 
transition  to  nmye  forward  towards  the 
year  2006  target  completion  date 
established  by  Congress,  (jr  thereafter  .is 


I  lose  to  that  date  as  possible,  receivers 
with  DTV  capabilitv  need  to  be  on  the 
market  in  quantity  and  at  reasonable 
prices  very  soon.  Since  it  was  adopted 
bv  the  Ciommission  in  1996.  the  DTV 
transmission  standard  has  been  updated 
bv  its  developers  to  include  new- 
features  and  to  improve  several  aspects 
of  its  performance.  The  rules  need  to  be 
revised  to  allow  television  stations  to 
implement  these  new  features  and 
improvements 

R  Summar\-  of  Significant  Issues  Raised 
hv  Public  CJontments  in  Response  to  the 
IRFA 

14.  No  comments  yvere  filed  in 
response  to  the  IRFA 

C  Description  and  Estimate  of  the 

S umber  of  Siiuill  Entities  to  Which  the 

Proposed  Rules  Will  Apply 

15  The  RFA  directs  agencies  to 
provide  a  description  of.  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted. ■•  The 
RF.-\  defines  the  term  "small  entitv"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
,ind  "small  governmental  jurisdiction. " '' 
In  .iddition.  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  section 
3  of  the  .Small  Business  Act.*'  A  small 
business  (.oik  ern  is  one  yvhich'  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  anv  additional  criteria 
established  bv  the  SB.A 

Hi   Pursuant  to  5  V.S.C  601(3).  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after 
( iinsultation  with  the  Office  of 
.■\dvoca(  y  of  the  |SBA|  and  after 
opportunity  for  public  comment, 
establishes  one  or  more  definitions  of 
suc:h  tt-rni  whi(  b  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
su(  h  definilion(s)  in  the  Federal 
Register  "  A  "small  organizati(m"  is 
generally  "an\  not-for-profit  enterprise 
yvhich  is  independently  oyvned  and 
operated  and  is  not  dominant  in  its 
field.""  Nationyvide.  as  of  1992.  there 
yvere  approximately  275.801  small 
organizations  '  ".Small  governmental 
)uris(li(  tion    generally  means 
"governments  of  cities,  counties,  towns, 
toyvnships.  villages,  school  districts,  or 


special  districts  with  a  population  of 
less  than  50,000."  '"  As  of  1992.  there 
yvere  approximately  85,006  local 
governments  in  the  United  States." 
This  number  includes  38,978  counties, 
cities,  and  towns:  of  these.  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50.000.'-  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  we 
estimate  that  81,600  (91  percent)  are 
small  entities. 

17.  Rules  adopted  in  this  proceeding 
yvill  apply  to  manufacturers  of 
television  transmitting  and  receiving 
equipment  and  to  television  stations. 
The  SBA  has  established  a  small 
business  size  standard  for  Radio  and 
Television  Broadcasting  and  Wireless 
Communications  Equipment 
Manufacturing.  Under  this  standard, 
business  firms  are  considered  small  if 
they  have  750  or  fewer  employees. ' ' 
Census  data  for  1997  indicate  that,  for 
that  year,  there  yvere  a  total  of  1.215 
establishments  '■'  in  this  categorv.''  Of 
those,  there  yvere  1150  that  had 
employment  under  500.  and  an 
additional  37  that  had  employment  of 
500  to  999.  The  percentage  of  broadcast 
equipment  manufacturers  to  others  in 
this  categor\'  is  approximately  22%.'"  so 
yve  estimate  that  the  number  of 
broadcast  equipment  manufacturers 
yvith  employment  under  500  yvas 
actually  closer  to  253.  yvith  an 
additional  8  establishments  having 
employment  of  betyv«^en  500  and  999. 
Television  manufacturers  alone  (i.e.. 
yvithout  radio)  accounted  for  yet  smaller 
numbers.  Given  the  above,  yve  estimate 
that  the  great  majority  of  television 
broadcasting  equipment  manufacturers 
are  small. 

18.  The  SBA  has  also  established  a 
small  business  size  standard  for  Audio 


'Seeji    S.C  ftn:t   The  Rh  A.  >ff  5  I    S.(.  6*11  rt 
s«j..  has  iteen  amendeit  bv  thv  (.untnii  t  with 
.Xmerira  .^dvanc  emt-nl  .^ct  of  19»lfc.  Piil'ilii  l^ivv  Nn 
104-121.  llOStuI   847  11<»»)6I((AVA.A.-\I   Tillc  llof 
the  (:\V.A.A,\  IS  the  Small  Business  Re)juUliiry 
tnforcement  Fairness  A.  1  ni  1996  (SBREKA)^ 

•'  Hfport  and  Order  and  Further  \otire  nl 
Proposed  Rule  \tnkma  in  MM  Docket  \ti.  (X)-,(9.  lb 

k:c:ri(I  5946  i 2001) 

'See  5  I  .S.C.  604 


^Sli.S.t:  603(hHl). 

M(^.  b01(6). 

•Id  tJ0U3| 

•  15  L.S.C  832 

•511  S.C  601(4) 

''  1992  Etonomi<  Census,  t '  S  Bun-au  of  the 
i:ens>is.  Table  6  jspei  lal  tabulatiim  of  data  under 
1  unlratt  Ui  Offii  r  of  Advocacy  of  the  V.S.  Small 
Business  .Administration). 


'"5  I  .S.C   bUl(.-.| 

"  V.S.  Dept.  i)f  Comnierre,  Bureau  of  the  Census. 
'1992  Census  of  Governments." 

'-■M. 

I'UCIH  IJl  Jdl.NAICS  code  334220. 

''The  number  uf  ■cst.thlishmenls  "  is  a  less 
helpful  indii  aliir  nl  small  liuMnes>  prevalciu  e  in 
this  lontexl  than  would  he  the  number  of    firms 
iir  '■rf>mpanies.'  because  Ihe  l.iller  t.ike  niln  .i(  i  cuinl 
the  concept  of  (  omrnon  nwnerslup  or  i  mitrnl   .-yny 
single  ph\sii  al  Iik  atimi  tor  .in  entit\  i>  .ui 
I'stablishmetil.  even  Ibnuijb  that  loi  .itioii  mav  be 
owneil  b\  a  different  esl,il;ii>,limeiit    Thus,  the 
numbers  given  ma\  reflet  1  inllated  numl»'rs  of 
liuMiU'sses  III  tills  I  ate^orN .  iiu  liidiiiK  the  numliers 
of  small  biieinsses   In  this  (  atei;orv.  Ihetensus 
bn'ak.s-out  liata  for  firms  or  i  omp.inies  oiilv  to  give 
the  total  number  of  mm  h  entities  for  I'l'ir.  wbii  h 
was  1.0H9 

■  IS  tiensiis  Bureau,  l'IM7  E(  oiuimn  Census. 
Industrv  .Series   .M.inutai  lurinK-     Industrv  .Statistics 
bv  tmplovmeni  Si/e.    Table  4.  \AI(.S  (  ode  .t:i4220 
(issued  Aug,  I'WIj 

'  Id  Table  '>.    Industrv  Statistics  b\  ln<lustrv  and 
i'riiiiarv  Product  Class  SptH.ialization:  1997 
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and  Video  Manufacturing,  which 
includes  the  manufacturing  of  television 
sets.  Under  this  standard,  business  firms 
are  considered  small  if  they  have  750  or 
fewer  employees.'^  Census  data  for  1997 
indicate  that,  for  that  year,  there  were  a 
total  of  554  establishments  in  this 
category. '8  Of  those,  there  were  542  that 
had  employment  under  500,  and  an 
additional  9  that  had  employment  of 
500  to  999. '9  The  percentage  of 
television  set  manufacturers  to  others  in 
this  category  is  approximately  6.3%, 
[FN  H)  so  we  estimate  that  the  nimiber 
of  broadcast  equipment  manufactm-ers 
with  employment  under  500  w£is 
actually  closer  to  34,  with  an  additional 
zero  or  one  establishment  having 
employment  of  between  500  and  999. 
Given  the  above,  we  estimate  that 
virtually  all  television  set  manufacturers 
are  small. 

19.  The  SBA  defines  small  television 
broadcasting  stations  as  television 
broadcasting  stations  with  $10.5  million 
or  less  in  aimual  receipts.^"  According 
to  Commission  staff  review  of  the  BIA 
Publications,  Inc.,  Master  Access 
Television  Analyzer  Database,  fewer 
than  800  commercial  TV  broadcast 
stations  (65%)  subject  to  our  proposal 
have  revenues  of  less  than  $10.5  million 
dollars.  We  note,  however,  that  under 
SBA's  definition,  revenues  of  affiliates 
that  are  not  television  stations  should  be 
aggregated  with  the  television  station 
revenues  in  determining  whether  a 
concern  is  small.  Therefore,  our 
estimate  may  overstate  the  number  of 
small  entities  since  the  revenue  figure 
on  which  it  is  based  does  not  include  or 
aggregate  revenues  fi°om  non-television 
affiliated  companies.  It  would  appear 
that  there  will  be  no  more  than  800 
entities  affected. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

20.  The  actions  taken  in  the  Second 
Report  and  Order  and  Second 
Memorandum  Opinion  and  Order 
impose  no  reporting  or  recordkeeping 
requirements  on  television  broadcast 
stations,  large  or  small,  or  on 
manufacturers  of  television  transmitting 
or  receiving  equipment,  large  or  small. 
The  only  compliance  burden  adopted  in 
this  Second  Report  and  Order  and 


'■  13CFR  121.201.  NAICS  code  334310. 

'«U.S.  Census  Bureau.  1997  Economic  Census. 
Industrv  Series:  Manufacturing.  "Industry'  Statistics 
by  Employment  Size:  1997."  Table  4.  NAICS  code 
334310  (issued  Aug.  1999).  In  this  category,  the 
census  breaks-out  data  for  firms  or  companies  only 
to  give  the  total  number  of  such  entities  for  1997. 
which  was  524. 

'8  Id.  Table  5.  'Industry  Statistics  by  Industry  and 
Primary  Product  Class  Specialization:  1997." 

^0  13  CFR  121.201  (NAOS  Code  513120). 


Second  Memorandum  Opinion  and 
Order  is  the  requirement  that  new 
television  receivers  be  capable  of  tuning 
over-the-air  DTV  signals,  which  is 
described  in  Section  E,  j'n/ra.-' 

E.  Steps  Taken  To  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

21.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. ^^ 

22.  The  Commission  recognizes  that 
requiring  DTV  reception  capability  in 
new  television  receivers  that  action  will 
pose  new  burdens  on  consumer 
electronics  manufacturers,  especially  in 
the  initial  period  when  production 
volumes  are  relatively  low.  It  further 
recognizes  that  the  cost  considerations 
associated  with  DTV  reception 
capability  are  such  that  it  would  not  be 
economically  feasible  at  this  point  in 
time  to  include  DTV  capability  in 
smaller  screen  receivers.  However,  as 
production  increases,  the  price  and  size 
of  the  components  needed  for  DTV 
reception  will  decline  substantially,  so 
that  the  incremental  cost  of  including 
that  capability  in  TV  receivers  will 
eventually  become  low. 

23.  The  plan  for  implementing  the 
DTV  tuner  requirement  adopted  in  the 
Second  Report  and  Order  and  Second 
Memorandum  Opinion  and  Order  is 
designed  to  be  as  simple  and 
inexpensive  to  manufacturers  as 
possible,  including  any  small  entities. 
This  plan  will  minimize  the  impact  on 
receiver  manufacturers  by  phasing  the 
requirement  in  over  time.  By  applying 
the  requirement  first  to  large  screen 
receivers,  some  models  of  which  now 
already  include  an  integrated  DTV 
tuner,  the  plan  will  provide  time  for 
manufacturers  to  develop  the  economic 
efficiencies  needed  to  produce  TV  sets 
with  DTV  tuners  at  lower  cost.  Over 
time  the  percentage  of  units  that  will 
have  to  have  DTV  reception  capability 
will  increase  and  the  requirement 


would  also  be  extended  to  smaller 
screen  units  in  the  same  incremental 
manner.  To  minimize  the  impact  on 
costs  to  manufacturers,  receivers  will 
only  be  required  to  have  the  capability 
to  receive  and  decode  over-the-air  DTV 
signals.  Thus,  TV  sets  subject  to  the 
requirement  will  only  have  to  provide 
useable  picture  and  sound 
commensurate  with  their  video  and 
sound  capabilities  when  receiving  any 
of  the  recognized  ATSC  video  formats: 
there  is  no  requirement  for  full  HDTV 
capability. 

24.  While  extending  the  phase  in 
period  beyond  July  1.  2007.-'  would 
have  provided  additional  time  for 
manufacturers  to  develop  cost 
reductions,  the  Commission  found  that 
imposing  the  requirement  on  all 
receivers  by  this  date  yvas  necessary  in 
order  to  be  consistent  yvith  the  statutorv' 
specification  of  this  date  as  the  target  for 
completing  the  DTV  transition.  The 
Commission  also  chose  not  to  adopt  an 
alternative  that  would  have  based  the 
measure  of  compliance  on  the 
percentage  of  models  that  a 
manufacturer  produces  yvith  DTV 
tuners.  The  plan  adopted  bases  the 
measure  of  compliance  on  a 
manufacturer's  total  production  of  T\' 
receivers.  However,  the  Commission  did 
allow  manufacturers  to  include  set-top 
DTV  tuners  marketed  together  yvith  a 
DTV-ready  receiver  in  the  number  of 
units  that  count  towards  meeting  this 
requirement. 

25.  The  Commission's  action  to 
update  the  DTV  transmission  standard 
to  reflect  the  most  recent  version  that 
has  been  issued  by  the  Advanced 
Television  Systems  Committee  is 
expected  to  have  no  adverse  on  any 
small  entity.  In  this  regard,  the  changes 
in  the  most  recent  version  are  all 
backwards  compatible  with  the 
specifications  of  the  version  of  the 
standard  that  was  previously  adopted 
and  thereby  with  the  capabilities  of 
existing  DTV  transmission  and  receiving 
equipment. 

26.  As  noted,  yve  received  comments 
asking,  inter  alia,  that  requirements  yve 
adopt  be  phased  in  more  quickly. -■*  and 
we  chose  instead  to  adopt  the  phase  in 
schedule  described.  We  believe  that 
rejecting  the  alternative  of  a  quicker 
transition  will  assist  those 
manufacturers  that  are  also  small 
entities. 


-'  See  also  para.  2.  supra,  describing  receiver 
cost/price  increases. 
-■^Sl'.S.C.  603(c). 


•* '  See  para.  3.  supra.  des<  ribing  the 
implementation  schedule  for  the  DTV  tu 
requirement. 

^■*  See  paras.  11  and  \:i.  supra 


ner 


63294 


Federal  Register    \'()1    fi7,  \n     I'm    ItkLu,  October   11.  2002 /Rules  and  Regulations 


F  Report  to  Congress 

27.  The  Oimmission  shall  send  a  copy 
of  the  Second  Report  and  Order  and 
Second  Memorandum  Opinion  and 
Oni.T  in  MM  Dik let  No   00-39. 
includuij;  thi>  FRFA.  in  a  report  to  be 
sent  to  Congress  pursuant  to  the 
(  nnt^rfssional  Review  .Act.  see  5  U.S.C'. 
.4Ul(a)(l)(.M   In  addition,  the 
Commission  -.hall  send  a  copy  of  the 
Setnnd  Kfpurt  and  Order  and  Second 
Memiirandiini  OfJinion  and  Order  iii 
MM  Docket  \n  iio-.iy.  including  the 
FRFA.  to  the  Chief  Counsel  for 
.\dvocacy  "f  the  SBA.  A  copy  of  the 
^e(  imd  Report  and  (Jrder  and  Second 
Meiiioriiidum  Opinion  and  Order  in 
MM  Do,  ket  No  00-39  and  FRFA  (or 
sum^larle^  thereof)  will  also  !i.' 
puhli>hed  in  the  Federal  Register  ^ee  T) 
U.S.C.  604(b). 

List  of  Subjects  in  47  CFR  Parts  l.T  and 
73 

Digital  television  broadcasting, 
incorporation  by  reference.  Radio,  and 
television. 

FedtTH!  (  .immunications  Commission. 
Wilham  V  t^ton. 
/Jepufy  Secrvtary. 

Rule  Changes 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  15 
tnd  ~  !  1^  follows: 

PART  15— RADIO  FREQUENCY 
DEVICES 

i    The  duthuritv  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  134.  303.  30.1.  304. 

JU7.  and  iitAA. 

2.  Section  15.117  is  amended  by 
revising  paragraph  (a);  redesignating 
paragraph  (h)  as  paragraph  (j):  and 
adding  new  paragraphs  (h)  and  (i)  to 
re, 1(1  ,HS  follows: 

§  1 5.11 7    TV  broadcast  receivers. 

,i:  .Ml  V\  hro.nic  .1-t  i.M  .'ii-'Ts  shipped 
111  interstate  commerce  or  imported  into 
the  1  nited  States,  for  sale  or  resale  to 
tiie  publu  .  shall  comply  with  the 
(irov  ismns  of  this  section,  except  that 
[)arat;r,iphs  (f)  and  (g)  of  this  section 
shall  not  .ipplv  to  the  features  of  such 
sets  that  [imvuie  for  reception  of  digit. il 
television  M^nals  The  referenc:e  in  thl^ 
section  to  TV  broadcast  receivers  also 
includes  devic:es.  such  as  TV  interfae:e 
devices  and  ^et-top  (ieviccjs  that  are 
intended  to  provide  audio-video  signals 
to  a  video  monitor,  that  incorporate  the 
tuner  portion  of  a  TV  broadcast  receiver 
and  that  are  e(juippe(l  with  an  .nitenna 
or  antenna  terminals  that  can  be  used 


for  offthe-air  re(.e()iion  ot  T\'  broadcast 
signals,  as  authoii/.'d  under  part  73  of 
this  c;hapter 
«         *         •         *         * 

(h)  Digital  television  reception 

mpahilitv  T\'  broadcast  receivers  are 
required  onl\  to  provide  useable  picture 
and  somui  i  ommensurate  with  their 
video  and  .nnlio  capaljilities  when 
receiving  dis^ital  television  signals. 

(i)  Digital  trlrvision  reception 
(■npahilit\  implfini'ntntinn  scht'ihilf  (1) 
RespoiiMble  parties,  as  defined  in 
iijZ.QO'i  ot  this  I  hapter,  are  recjuired  to 
eepiip  iie\,\   r\'  liioad(  a^t  receivers  that 
are  s|uii[ied  in  mierst.ite  c  oinmerc  e  or 
imported  troni  iiu  torei^n  (ountrv  into 
the  C'nited  .states  and  for  whii  h  they  arc- 
responsible  to  conn)l\  with  the 
provisions  of  this  scrction  m  .k  i  ordanc:e 
with  the  following  schedule 

— Receivers  with  screen  sizes  36"  and 
above — 50%  of  all  of  a  responsible 
partv's  units  must  include  DT\'  tuners 
effective  julv  1.  2004;  10()"o  ot  such 
units  must  inc:lude  I1T\'  tuners 
effective  July  1.  20II.T 

— Receivers  with  screen  sizes  25"  to 
36"— 50%  of  all  of  a  re-[.,>nsible 
party's  units  must  im  hide  DT\'  tuners 
effective  lulv  1.  200,5;  1  ()()"■.  ot  such 
units  must  include  DTV  tuners 
effective  Julv  1.  200h 

— Receivers  with  screen  >i/es  1  i"  to 
24"— 100%  of  all  such  units  must 
include  nT\'  tuners  effei  tive  lulv  1. 
2007 

— Other  devices  (videocassette  recorders 
(VCRs).  digit, d  video  disk  and  digital 
versatile  disk  IDVD)  players- 
recorders,  etc.)  that  receive  television 
signals — 100%  of  all  such  units  must 
include  DTV  tuners  effei;tive  |ul>  1. 
2007. 

(2)  For  purposes  uf  this 
implementation  s(  hedule.  scrc^en  sizes 
are  to  be  measured  diagonally  across  the 
picture  viewing  area.  The  rec]uirement 
for  equipping  new  TV  broadcast 
receivers  v\ith  !)T\'  rec;eption  capabilitv 
does  not  appU  to  unit--  with  integrated 
tuners/dis[)la\  s  tli.it  ha\  e  s(  reen  sizes 
measuring  less  tlian  ~  H  im  hes 
vt^rticalh  .  /  '•    the  mmIh  al  measurement 
of  a  screen  in  the  4  i  aspec  t  ratio  that 
mc!asures  13"  diagonalU  across  the 
picture!  viewing  .irea 

13)  Responsible  p.irtH's  mav  include 
combinations  of  DT\'  monitors  and  set- 
top  DTV  tuners  in  meeting  the  required 
pen  entages  ot  units  with  a  DT\'  tuner 
it  sill  li  (  iimbin.itioiis  are  marketed 
tii'_;etlier  with  .1  single  price;. 


PART  73— RADIO  BROADCAST 
SERVICES 

3.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  4"  r  s  i:    1'.4.  CO.i    l.U.HH 

4   Sec:ti()n  73.bH2(d)  is  revised  to  read 
as  follows: 

§  73.682    TV  transmission  standards. 

t         *         *         *         * 

(d)  Digital  broadcast  television 
transmission  standard.  Transmission  of 
digital  broadcast  television  (DT\') 
signals  shall  c:omply  with  the  standards 
for  such  transmissions  set  forth  in 
.Advanced  Television  Svstems 
Committee  (.AT.SC)  Doc'.  A,'52.  ATSC 
Standard  Digital  Audio  Compression 
(AC-3).  December  20.  1995  and  .AT.SC 
Doc.  .A/53B,  Revision  B.  with 
.Amendment  1.  ATSC  Digital  Television 
Standard.  .August  7.  2001.  except  for 
Section  5.1.2  ("Cnrnpression  format 
constraints")  of  .Annex  A  I'A'idcH) 
Svstems  Charac.feristics")  and  the 
phrase  "see  Table  3"  in  ScH:tion  5.1.1 
Table  2  and  Sec:tion  5.1.2  Table  4.  This 
incorporation  by  reference  was 
approved  bv  the  Direc:tor  of  the  Federal 
Register  in  ac:c:orddnc:e  with  5  L'.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspec:ted  at  the  Federal 
Communications  (^ommissicm.  445  12th 
St..  SW,  Washington.  DC  20554  or  at  the 
Offic :e  of  the  Federal  Register.  800  N. 
Capitol  St..  N\V.  Suite  700.  Washington. 
D( :  (  opies  of  ATSC  A/52.  A/53.  A/54. 
>uid  .A '65  (~an  be  obtained  from  the 
Commission's  ccmtract  copier  or  from 
the  .Advanced  Television  Systems 
(.ommittee.  1750  K  St..  NW. 
Washington.  DC  20006.  Thev  are  also 
available  in  their  entirety  on  the  Internet 
at  http/'■\s■\^^v.atsc.org.  Although  not 
inc;orporated  by  referenc:e.  licensees 
mav  also  consult  ,ATS("  Doc:.  .A/54. 
Guide  to  Use  of  the  ATSC  Digital 
Television  Standard.  October  4.  1995. 
and  .ATSC  Doc:.  .A/65.A.  Program  System 
and  Information  Protocol  (PSIP)  for 
Terrestrial  Broadcast  and  Cable. 
December  23.  1997  for  guidance. 

1  K  !)>.(  ,  ((2-J.'i7f>"  iili'il   10-11M):2:  H:4.'i  ,mi| 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  579 

[Docket  No.  NHTSA  2001-10773;  Notice  3] 

RIN2127-AI26 

Reporting  of  Information  About 
Foreign  Safety  Recalls  and  Campaigns 
Related  to  Potential  Defects 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Final  rule. 

summary:  This  document  adopts 
£UTiendments  that  implement  the  foreign 
safety  recall  and  safety  campaign 
reporting  provisions  of  the 
Transportation  Recall  Enhancement. 
Accountability,  and  Documentation 
(TREAD)  Act.  Section  3(a)  of  the  TREAD 
Act  requires  a  manufactiu^r  of  motor 
vehicles  or  motor  vehicle  equipment  to 
report  to  the  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
whenever  it  has  decided  to  conduct  a 
safety  recall  or  other  safety  campaign  in 
a  foreign  country  covering  vehicles  or 
equipment  that  are  identical  or 
substantially  similar  to  vehicles  or 
equipment  offered  for  sale  in  the  United 
States.  The  manufacturer  must  also 
report  whenever  it  has  been  notified  by 
a  foreign  government  that  a  safety  recall 
or  safety  campaign  must  be  conducted 
covering  such  vehicles  or  equipment. 
DATES:  Effective  Date:  The  effective  date 
of  the  final  rule  is  November  12.  2002. 
Petitions  for  Reconsideration:  Petitions 
for  reconsideration  of  the  final  rule  must 
be  received  not  later  than  November  25. 
2002. 

ADDRESSES:  Petitions  for  reconsideration 
of  the  final  rule  must  refer  to  the  docket 
and  notice  number  set  forth  above  and 
be  submitted  to  Administrator,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street,  SW.,  Washington, 
DC  20590,  with  a  copy  to  Docket 
Management,  Room  PL— 401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  contact  Jonathan 
White,  Office  of  Defects  Investigation, 
NHTSA  (phone:  202-366-5226).  For 
legal  issues,  contact  Taylor  Vinson, 
Office  of  Chief  Counsel,  NHTSA  (phone: 
202-366-5263). 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Baclcground 

II.  Part  579,  Subparts  A  and  B 


A.  Introduction 

B.  Applicability 

C.  Additional  Definitions  in  Section 
579.4(c).  Including  "Safety  Recall"  and 
"Other  Safety  Campaign" 

D.  Definitions  of  "Identical  or  Substantially 
Similar"  Motor  Vehicles.  Motor  Vehicle 
Equipment  Other  Than  Tires,  and  Tires 

1.  The  meaning  of  "identical" 

2.  Substantially  similar  motor  vehicles 

3.  Substantially  similar  motor  vehicle 
equipment  other  than  tires 

4.  Substantially  similar  tires 

III.  Section  579.11.  Reporting  Responsibilities 

A.  Time  frames  for  reporting:  paragraphs 
(a)  and  (b) 

1.  The  requirement  to  report  within  5 
working  days 

2.  A  manufacturer  must  report  to  NHTS.A 
even  if  the  determination  bv  a  foreign 
government  is  not  a  final  determination 

B.  One-time  historical  reporting:  paragraph 
(c) 

C.  Exemptions  from  reporting:  paragraph 
(d) 

D.  .Annual  identification  of  substantialK 
similar  vehicles:  paragraph  (e) 

IV.  Section  579.12.  C;ontents  of  Reports 
,A.  Contents  of  the  report 

B.  Information  not  available  hI  the  time  of 
the  initial  report 

V.  Section  579.3(6),  Who  .Mav  Submit 

Reports 

VI.  Rulemaking  .Analyses 

I.  Background 

The  Transportation  Recall 
Enhancement.  Accountability,  and 
Documentation  (TREAD)  Act  (Public 
Law  106—414)  was  enacted  on 
November  1.  2000.  The  TREAD  Act. 
among  other  things,  amended  49  U.S.C. 
30166  to  add  new  subsection  (1). 
"Reporting  of  defects  in  motor  vehicles 
and  products  in  foreign  countries."  and 
new  subsection  (m),  'Early  warning 
reporting  requirements."  Because  the 
TREAD  Act  required  us  to  publish  a 
final  rule  on  early  warning  reporting  by 
June  30.  2002.  and  did  not  impose  a 
deadline  for  reporting  of  foreign  defects, 
we  accorded  priority  to  implementing 
Section  30166(m).  We  issued  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  January  22.  2001  (66  FR 
6532)  in  which  we  sought  comments  on 
two  issues  that  were  also  related  to  the 
reporting  of  foreign  defects: 
manufacturers  to  be  covered  by  the  new- 
regulations  and  the  definition  of 
"substantially  similar"  motor  vehicles 
and  equipment.  The  comments  on  the 
ANPRM  assisted  us  in  addressing  both 
these  issues  in  the  NPRM  on  the 
reporting  of  foreign  defects,  to  be 
codified  in  Subpart  B  of  49  CFR  part 
579.  published  on  October  11.  2001  (66 
FR  51907),  and  in  the  NPRM  on  early 
warning  reporting,  to  be  codified  in 
Subpart  C  of  49  CFR  part  579,  published 
on  December  21,  2001  (66  FR  66190).  In 
addition,  the  NPRM  on  early  warning 


proposed  a  Subpart  A  to  Part  579.  which 
contains  a  statement  of  application  and 
terminology  that  would  appiv  to  both 
Subpart  B  and  Subpart  C. 

We  encouraged  readers  to  review  the 
two  NPRMs  in  parallel  to  ensure 
consistency  (66  FR  66191).  The 
comments  in  response  to  both  these 
NPRMs  raised  some  issues  applicable  to 
both  rulemakings,  which  were  resoK  ed 
in  the  earlv  warning  final  rule. 
published 'on  July  10.  2002  (67  FR 
45822).  To  the  extent  that  the  resolution 
of  these  issues  is  equally  applicable  to 
the  foreign  defect  reporting  final  rule. 
we  shall  not  discuss  them  in  the  detail 
that  we  did  in  the  early  warning  final 
rule,  but  shall  incorporate  relevant 
discussions  by  reference  and  prn\  ide 
page  citations  for  them. 

Comments  on  the  October  1 1 .  2001 
NPRM  were  submitted  by  manufacturers 
of  motor  vehicles  (the  .AUianc  e  of 
Automobile  Manufacturers  (the 
Alliance)  (whose  members  are  BMW. 
DaimlerChrysler.  Fiat.  Ford.  General 
Motors.  Isuzu.  Mazda.  Mitsubishi. 
Nissan.  Porsche.  Toyota.  X'olvo  and 
Volkswagen),  the  Association  oi 
International  Automobile 
Manufacturers.  Inc.  (AlAM).  Ford  Motor 
Company  (Ford).  X'olkswagen  of 
America,  Inc.  (\'^V)  including 
Volkswagen  AG  and  Audi  .AG.  Nissan 
North  America.  Inc.  (.Nissan),  the  Truck 
Manufacturers  Association  (TM.A).  and 
Harley-Davidson  Motor  Company 
(Harley-Davidson).  equipment 
manufacturers  (the  Motor  Equipment 
Manufacturers  Association  (MEMA) 
together  with  the  Original  Equipmcmt 
Suppliers  Association.  Breed 
Technologies  (Breed).  Delphi 
Automotive  Systems.  LLC  (Delphi). 
Johnson  Controls  dohnson),  and  Bendix 
Commercial  Vehicle  Systems.  LLC 
(Bendix)),  public  interest  groups 
(Advocates  for  Highway  and  Auto 
Safety  (Advocates)  and  Public  flitizen 
(PC)),  and  the  National  Automobile 
Dealers  Association  (NAD.A).  The 
Juvenile  Products  Manufacturers 
Association  (JPMA)  represented  the 
views  of  child  restraint  system 
manufacturers.  The  Rubber 
Manufacturers  Association  (RM.A) 
represented  those  of  the  tire  industry. 
The  early  warning  rule  identifies 
entities  that  commented  on  the  term 
"manufacturer"  and  the  phrase 
"substantially  similar  motor  vehicles 
and  equipment"  in  the  context  of  that 
rulemaking. 

As  the  preamble  to  the  October  2001 
NPRM  noted,  during  2000.  NHTSA's 
Office  of  Defects  Investigation  (ODD 
became  aware  of  three  "Owner 
Notification  Programs"  that  Ford  Motor 
Company  (Ford)  had  conducted  on 
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Ford-manufactured  sport  utility  vehicles 
equipped  with  ATX  and  Wilderness 
tires  manufactured  by  Bridgestone/ 
Firestone.  Inc.  (Firestone)  These 
vehicles  had  been  sold  for  use  in  the 
Persian  Gulf  region.  Thailanti.  and 
Venezuela.  In  each  case.  Ford  explained 
to  owners  that  it  was  offering  to  replace 
the  tires  because  they  might  experience 
interior  tire  degradation  and  tread 
separation,  due  to  usage  patterns  and 
environmental  conditions  unique  to 
each  geographical  region,    resulting  in  a 
loss  of  vehicle  control."  In  none  of  the 
three  cases  did  Ford  immediately  notify 
NHT.SA  that  it  was  taking  this  action, 
because,  as  it  explained  later,  there  was 
no  regulation  requiring  it  to  do  so. 

Manufacturers  of  motor  vehicles  and 
replacement  equipment  were,  and  are, 
under  a  longstanding  obligation  to 
notifv  \'HTS.\  if  the  manufacturer 
"learns  the  vehuile  or  ecjuipment 
contains  a  defect  and  decides  in  good 
faith  that  the  defect  is  related  to  motor 
vehicle  safety  "  (49  U.S.C.  30118(c)(1)). 
Similarly,  under  Section  UJl  lH(c)(2). 
when  the  manufacturer  decides  in  good 
faith  that  a  vehicle  or  equipment  item 
does  not  romplv  with  an  ripplif  able 
Federal  mntor  safety  standard,  it  i!iu>t 
report  the  noncompliance  to  NHTSA 
The  precursor  to  Section  301 18(r). 
which  (  ontained  substantially  similar 
language,  has  been  held  to  impose  upon 
a  manufacturer  the  duty    to  notify  and 
remedy  whethfr  it  actuallv  detennin^'d. 
or  it  should  havf  dfte^rmiin'd.  that  its 
(products]  are  defective  and  the  defect 
is  safety-related."  United  States  v. 
General  Motors  Corp.  I.\-Carsl,  6,56  F 
Supp.  1555,  1559  n.5  (D.D  C.  1987) 
(emphasis  added),  affirmed.  841  F.  2d 
400  (DC.  Cir  1988),  citing  L'nited  States 
V.  General  Motors  Corp..  574  F  Supp. 
1047.  1050  (D.D.C.  1983). 

Pursuant  to  49  i:.S.r  30166.  NHTSA 
has  extensive  investigative  authority. 
However,  until  the  TRE.-\D  Act,  the  only 
regulatory  requirements  to  provide 
information  to  NHTS.A  about  potential 
defects  were  established  bv  49  U.S.C. 
30166(0.   "Providing  copies  of 
communications  about  defects  and 
noncompliance,"  as  implemented  b\  49 
CFR  57.3  8,  -Notices,  bulletins,  and 
other  communications"  (now  49  CFR 
579.5(a)).  Section  30166(f)  provides  that: 

.A  manufacturer  shall  give  (N'HTS.M  a  true 
or  representative  copy  of  each 
communication  to  the  manufacturer's  dealers 
or  (o  owners  or  purthdsers  of  a  motor  vehi(  le 
or  replacement  equipment  produired  by  the 
manufarlurer  about  a  defect  or 
non(  ompliantie  with  a  motor  vehicle  safely 
stdndard  '    '    "  in  a  vehicle  or  equipment 
that  is  sold  or  serviced. 


To  implement  Section  30166(0. 
NHTSA  adopted  49  CFR  573.8,  which 
sptH:ifies  that; 

Each  manufacturer  shall  furnish  tu  the 
NHTSA  a  copy  of  all  notices,  bulletins,  and 
other  communications  (including  those 
transmitted  bv  computer,  telefax  or  other 
electronic  means,  and  including  warranty 
and  policy  extension  communiques  and 
product  improvement  bulletins),  other  than 
those  required  to  be  submitted  by  Sec. 
57.1. .=>((  1(9),  sent  to  more  than  one 
manufacturer,  distributor,  dealer,  lessor, 
lessee,  or  puri:hdser.  regarding  anv  dete<  t  in 
its  vehicles  or  items  of  equipment  |in(  luding 
any  failure  or  malfunction  bevond  normal 
deterioration  in  use,  or  an\  failure  of 
performance,  or  flaw  or  unintended  deviation 
from  design  spetifications).  whether  or  not 
such  defect  is  safety  related.  Copies  shall  be 
in  readable  form  and  shall  be  submitted 
monthlv.  not  more  than  five  (5)  working  davs 
after  the  end  of  eai:h  month.' 

PC  accurately  commented  that  the 
regulation  does  not  explicitly  exclude 
th->  submission  of  communications 
provided  to  dealers  overseas.  However. 
NHTSA  has  never  interpreted  Section 
573  8  to  specifically  address 
manufacturer  communications  only  to 
overseas  dealers,  and  this  question  was 
not  within  the  scope  of  the  NPRM, 
Aci;ordiiigl\ .  we  are  not  addressing  it 
further  in  this  rule. 

To  address  foreign  reporting  and  other 
issues,  the  TRJE:AD\'\ct  (Public  Law  106- 
414)  was  enacted  on  November  1,  2000. 
Section  3(a)  of  the  TREAD  Act  amended 
49  use.  30166  to  add  a  new  subsection 
(1).  which  reads  as  follows: 

111  KKt'OKTINi;  OK  DEftCFS  IN  MOTOR 
VEHICLES  ANU  HR0DL:CTS  IN  FOREIGN 
COLiNTRIE.S— 

(1)  REPORTING  OF  DEFECTS, 
MANIJFACTL'RER  DETERMINATION— Not 
later  than  5  working  davs  after  determining 
to  condui  t  a  safely  recall  or  other  sdtet\ 
campaign  in  a  foreign  country  on  a  motor 
vehicle  or  motor  vehicle  equipment  that  is 
identical  or  subslanlialK  similar  to  a  motor 
vehicle  or  m<itor  vehicle  e<)uipment  offered 
tor  sale  in  the  L'nited  Slates,  the 
manufacturer  shall  report  the  determination 
to  the  Secretary. 

U)  REPORTING  OF  DEFECTS.  FOREIGN 
(X5VERNMENT  DETERMINATION— Not 
later  than  h  working  davs  after  receiving 
notification  that  the  government  of  a  foreign 
(  ountry  has  determineii  that  a  safely  recall  or 
other  safety  camp.iign  must  be  conducted  in 
the  foreign  country  on  a  motor  vehic:le  or 
motor  vehicle  equipment  that  is  identical  or 
substantially  similar  to  a  motor  vehicle  or 
motor  vehicle  equipment  offered  for  sale  in 
the  United  States,  the  manufacturer  shall 
report  the  determination  to  the  Secretary. 


'  rhe  notices,  biilleliiis.  ami  otficr 
I  oinmunicaticjns  required  to  be  submitted  by  S«»c. 
573  .S(r|(9).  which  Sec:   'i7:i.8  excludes,  are  those 
that  relate  direc;tlv  to  a  nonc:onipliaiu:p  or  a  safely- 
relalwd  defect  th.ct  \HT,S.'\  or  a  mainifactiirer  has 
determined  lo  exist  under  49  l.S.t:.  ;i011»(b)  or  (c:) 


(3)  REPORTING  REQUIREMENTS— The 
Secretary  shall  prescribe  the  i:onlents  of  the 
notification  required  by  this  subsection. 

The  obligation  to  report  under  the 
first  two  paragraphs  above  was  effective 
on  the  day  that  the  TREAD  Act  was 
signed  into  law.  November  1,  2000. 
Since  that  date.  NHTSA  has.  in  fact, 
feceived  numerous  notifications  of 
foreign  safety  campaigns  being 
conducted  bv  vehicle  and  equipment 
manufacturers.  The  content,  format,  and 
scope  of  these  reports  have  varied, 
which  supports  the  need  for  a  regulation 
that  defines  and  standardizes  the 
information  provided,  as  required  by  the 
third  sjabparagraph.  For  example,  at  the 
time  of  the  NPRM,  Ford  was  conducting 
a  "field  action"  in  Thailand.  Malaysia, 
and  Fiji  to  replace  faulty  brake  caliper 
bodies  on  certain  Mazda  Fighter  and 
Ford  Ranger  J97  vehicles.  Ford  advised 
us  that  "This  model  is  not  marketed  in 
the  United  States."  This  leaves 
unanswered  the  question  whether  the 
model  is  substantially  similar  to  one 
marketed  in  the  United  States,  or 
whether  the  brake  caliper  bodies  are 
identical  or  substantially  similar  to 
brake  caliper  bodies  on  Ford/Mazda 
vehicles  that  are  sold  in  the  United 
States.  At  the  same  time.  Firestone  was 
conducting  a  "Customer  Satisfaction 
Program"  in  the  Middle  East  covering 
certain  tires  manufactured  in  its  Wilson. 
North  Carolina  plant  that  were  original 
ciquipment  on  589  vehicles 
manufactured  by  Ford,  specifically 
model  year  1998  and  1999  Ford  Taurus 
and  Mercury  Sable  sedans  and  station 
wagons.  Its  letter  to  us  did  not  state 
whether  similar  tires  were  used  on 
vehicles  in  the  United  States. 

II.  Part  579.  Subparts  A  and  B 

A  Introduction 

With  the  recent  publication  of  the 
early  warning  reporting  final  rule  (67  FR 
45822).  49  CFR  part  579  was  reissued 
with  the  title  "Reporting  of  Information 
and  Communications  About  Potential 
Defects,  "  and  the  previous  provisions  bf 
Part  579  were  moved  and  incorporated 
into  49  CFR  Part  573.  The  notice  issuing 
the  early  warning  final  rule  established 
both  Subparts  A  (General)  and  C 
(Reporting  of  Early  Warning 
Information)  of  Part  579.  Subpart  A  is 
comprised  of  sections  that  establish  the 
scope  of  Part  579,  and  its  purpose, 
application,  and  terminology.  That 
subpart  also  specifies  the  address  and 
manner  for  submitting  reports  and  other 
information  under  Part  579,  and 
establishes  requirements  governing 
certain  notices,  bulletins,  and  other 
communications  to  more  than  one 
manufacturer,  distributor,  dealer,  lessor. 
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lessee,  owrner,  or  purchaser  in  the 
United  States.  See  Section  579.5(a).  The 
rule  we  are  issuing  today  on  foreign 
campaign  reporting  establishes  Subpart 
B  (Reporting  of  Safety  Recalls  and  Other 
Safety  Campaigns  in  Foreign  Countries). 
The  October  2001  NPRM  proposed  to 
establish  Sections  579.11,  "Additional 
definitions  for  subpart  B,"  579.12, 
"Identical  or  substantially  similar 
vehicles  and  equipment,"  579.13, 
"Reporting  responsibilities,"  579.14, 
"Content  of  reports,"  and  579.15,  "Who 
may  submit  reports."  As  mentioned 
above,  thereafter  the  December  2001 
NPRM  on  early  warning  reporting, 
among  other  things,  noted  that  it 
included  in  Subpart  A  provisions, 
applicability,  and  terminology  that 
would  apply  to  both  Subpart  B  on 
foreign  defect  reporting  and  Subpart  C 
on  early  warning  reporting.  We  address 
applicability  and  the  term 
"manufactiu«r"  under  point  B  below. 
For  organizational  purposes  of  locating 
all  definitions  in  Subpart  A,  we  will  add 
definitions  of  "foreign  country," 
"foreign  government,"  "safety  recall," 
and  "other  safety  campaign"  to  Section 
579.4  rather  than  provide  a  separate 
definitions  section  in  Subpart  B.  These 
definitions  and  substantive  issues 
related  to  them  are  addressed  in  imder 
point  C  below. 

B.  Applicability 

In  Subpart  A  of  Part  579,  which  was 
published  on  July  10,  2002  and  applies 
to  today's  rule,  we  defined  manufactiu-er 
as: 

a  person  manufacturing  or  assembling  motor 
vehicles  or  motor  vehicle  equipment,  or 
importing  motor  vehicles  or  motor  vehicle 
equipment  for  resale.  This  term  includes  any 
parent  corporation,  any  subsidiary  or 
affiliate,  and  any  subsidiary  or  affiliate.pf  a 
parent  corporation  of  such  a  person. 

Under  Application  (Section  579.3(a)), 
the  rule  states  that: 

[tjhis  part  applies  to  all  manufacturers  of 
motor  vehicles  and  motor  vehicle  equipment 
with  respect  to  all  motor  vehicles  and  motor 
vehicle  equipment  that  have  been  offered  for 
sale,  sold,  or  leased  in  the  United  States  by 
the  manufacturer,  including  any  parent 
corporation,  any  subsidiary  or  afhliate  of  the 
manufacturer,  or  any  subsidiary  or  affiliate  of 
any  parent  corporation,  and  with  respect  to 
all  motor  vehicles  and  motor  vehicle 
equipment  that  have  been  offered  for  sale, 
sold,  or  leased  in  a  foreign  country  by  the 
manufacturer,  including  any  parent 
corporation,  any  subsidiary  or  affiliate  of  the 
manufacturer,  or  any  subsidiary  or  affiliate  of 
any  parent  corporation,  and  are  [identical  or] 
substantially  similar  to  any  motor  vehicles  or 
motor  vehicle  equipment  that  have  been 
offered  for  sale,  sold,  or  leased  in  the  United 
States  (emphasis  supplied].  [The  statutory 
words  "identical  or"  were  inadvertentlv 


omitted  and  have  been  added  by  this  final 
rule.) 

In  developing  these  provisions,  we 
considered  numerous  comments.  A 
number  of  commenters  had  taken  the 
same  positions  in  their  comments  on 
both  the  October  2001  and  the 
December  2001  NPRMs,  which  was 
understandable  given  that  both 
addressed  foreign  events  involving 
substantially  similar  vehicles  and 
equipment  and  the  statement  in  the 
preamble  to  the  December  2001  NPRM 
that  Subpart  A  would  apply  to  both 
foreign  defect  reporting  and  early 
warning  reporting.  For  example,  on 
foreign  defect  reporting  VW  urged 
NHTSA  "to  refrain  fi"om  attempting  to 
assert  jurisdiction  over  entities  with  no 
nexus  to  the  United  States.  '  Nissan  had 
a  similar  comment.  They  made  similar 
comments  in  response  to  the  early 
warning  NPRM  (see  67  FR  45825- 
45828).  Inasmuch  as  we  addressed  these 
and  other  comments  related  to 
applicability  and  the  definition  of 
manufacturer  in  the  course  of  the  final 
rule  published  on  July  10,  2002,  there  is 
no  need  to  repeat  our  response  here.  We 
incorporate  that  notice  bv  reference.  See 
67  FR  45825^5834. 

hi  the  October  2001  NPRM,  we 
proposed  that  "manufacturer"  would 
include  agents  of  manufactiu'ers, 
through  the  proposed  definitions  of 
"safety  recall"  and  "other  safety 
campaign"  (the  proposed  text  is  set  out 
in  point  C  below).  Nissan  and  the 
Alliance  specifically  objected  to  the 
inclusion  of  "agent,"  The  Alliemce 
asserted  that  even  in  the  United  States, 
case  law  does  not  establish  a  "bright 
line"  test  to  determine  in  advance 
whether  an  entity,  such  as  a  dealer,  is 
an  "agent"  of  a  vehicle  manufacturer. 
The  Alliance  asserted  that  use  of  the 
term  "agent"  in  a  foreign  business 
environment  is  "particularly 
problematic"  because  manufacturers  in 
foreign  countries  "may  have  entities 
(such  as  independent  distributorships) 
acting  on  their  behalf  for  certain 
piirposes,  but  not  others."  We  have 
carefully  considered  these  comments. 
Noting  that  we  did  not  use  the  term 
"agent"  in  the  early  warning  reporting 
final  rule,  we  have  decided  that  we  do 
not  need  it  for  purposes  of  foreign  defect 
reporting.  The  definition  of 
"manufacturer"  in  Section  579.4(c) 
provides  adequate  breadth. 

Also,  both  the  foreign  defect  reporting 
NPRM  and  the  early  warning  reporting 
NPRM  proposed  transferring  the 
provisions  of  Section  573.8  on  notices, 
bulletins,  and  other  communications  to 
Part  579,  the  latter  NPRM  adding  the 
limitation  that  its  provisions  applied  to 


docimients  sent  "in  the  United  States  ' 
The  early  warning  reporting  final  rule 
adopted  this  proposal,  Section  573.8 
becoming  Section  579.5(a).  The 
limitation  addresses  AlAM's  comment 
to  the  foreign  defect  reporting  NPRM 
expressing  concern  that,  without 
limiting  it  to  documents  sent  in  the 
United  States,  the  provision  could  be 
construed  to  require  submission  of 
documents  relating  to  foreign  non-safety 
defect  communications. 

There  were  additional  comments  on 
the  foreign  defect  reporting  NPRM  that 
were  not  raised  in  the  early  warning 
reporting  rulemaking  and  thus  not 
addressed  in  the  July  10  rule.  NADA 
suggested  that  "Section  579.3  should 
include  language  similar  to  that  in  49 
CFR  577,3  indicating  that 
manufacturers  should  include  all  stage' 
manufacturers."  Section  577.3  applies 
in  part  to  "manufacturers  of  incomplete 
motor  vehicles,"  and,  in  the  case  of 
vehicles  manufactured  in  two  or  more 
stages,  allows  compliance  with  the 
obligation  to  notify  and  remedy 
noncompliances  or  safety-related 
defects  by  either  the  manufacturer  of  the 
incomplete  vehicle  or  any  subsequent 
manufacturer. 

We  have  reviewed  this  comment  and 
have  concluded  that  vehicle  safety 
concerns  do  not  require  that 
manufacturers  of  incomplete  vehicles  be 
included  in  the  foreign  defect  reporting 
requirements  with  respect  to  those 
vehicles.  On  an  average,  NHTSA 
receives  only  10  to  15  Part  573  reports 
each  year  that  apply  only  to  incomplete 
vehicles.  Given  the  widely  varying 
configurations  of  incomplete  vehicles 
when  completed,  and  given  the 
relatively  few  such  vehicles  that  are 
either  exported  from  or  imported  into 
the  United  States,  we  believe  that  the 
number  of  foreign  safety  recalls  or  other 
safety  campaigns  on  these  unfinished 
vehicles  will  be  even  fewer  than 
experienced  in  this  country',  and 
information  about  such  recalls  is  likely 
to  be  of  no  real  added  value  in  detecting 
defect  trends.  Therefore,  we  have  not 
adopted  this  suggestion. 

In  addition,  NADA  suggested  that 
"registered  importers  subject  to  Part  573 
and  Part  577  defect  and  noncompliance 
reporting  and  notification  requirements 
also  should  be  subject  to  the  Part  579 
[foreign  defecf  campaign)  reporting 
requirements."  Parts  573  and  577  apply 
to  registered  importers  (RIs)  because  49 
U.S.C.  30147  specifically  requires  RIs  to 
notify  and  remedy  safety-related  defects 
and  noncompliances  in  vehicles  they 
import.  However,  because  RIs  are  not 
original  manufacturers  exporting 
vehicles,  they  will  not  be  conducting,  or 
ordered  to  conduct,  campaigns  outside 
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the  United  States.  To  the  extent  that 
there  is  a  campaign  r:f)ndut:ted  abroad 
covering  vehicles  that  are  identical  or 
substantiallv  simdar  to  those  that  an  Ri 
imports,  the  campaign  will  usually  be 
reported  to  N'HTSA  by  the  fabricating 
manufacturer  or  its  representative 
Although  foreign  campaigns  might  not 
be  reported  which  cover  vehicles  that 
RIs  are  authorized  to  import  that  have 
no  U.S.  certified  counterpart  (see  VCP 
column,  Appendi.x  A.  Part  593).  these 
vehicles  are  few  in  number  and  their 
overall  impact  upon  safety  is  negligible. 
Thus,  there  is  little  reason  to  require  RIs 
to  report  under  Subpart  B. 

C.  Additional  Definitions  in  Section 
579.41c],  Including  "Safety  Recall"  and 
"Other  Safet\-  (Aimpaign. " 

Section  30166(1)  requires  that  a 
manufacturer  of  motor  vehicles  or  motor 
vehicle  equipment  report  to  us  when  it 
has  decided,  or  has  been  required  by  a 
foreign  government,  to  conduct  "a  safetv 
recall  or  other  safety  campaign"  outside 
the  United  States  tfiat  involves  vehicles 
or  equipment  that  are  identical  or 
substantially  similar  to  products  sold  in 
the  United  States.  As  we  noted  in  the 
NPRM.  the  TREAD  Act  does  not  define 
"safetv  recall  or  other  safetv  campaign   ' 
Further.  N'HTSA  does  not  fiave 
comprehensive  information  about  the 
laws  of  jurisdictions  outside  the  United 
States  relating  to  recalls  of  motor 
vehicles  and  motor  \ehicle  equipment, 
and  thus  does  not  have  detailed 
knowledge  of  the  terminolog\'  or 
specific  practices  used  in  foreign 
countries  to  address  potential  safety 
problems.  For  example,  some  countries 
mav  not  differentiate  defects  from 
noncompliances  with  safetv  standards 
or  with  safety  guidelines.  Accordingly, 
we  cannot  presume  that  a  procedure 
abroad  will  follow  that  specified  in  4*3 
U.S.C.  30118-30120  and  49  (".PR  Part 
573;  e.g..  a  notification  to  a  go\ernment 
agencv  within  5  days  after  the 
manufacturer  determines  that  its 
product  contains  a  safety-related  defect 
or  noncompliance,  followed  by 
notification  to  owners,  purchasers,  and 
dealers  f;ontaining  an  offer  to  remedv 
through  repair,  repurchase,  or 
replacement. 

In  the  United  States,  the  elements  of 
a  "safety  recall"  are  established  by  49 
U.S.C.  30118-30120  In  general,  these 
elements  are  (1)  a  determination  by  a 
manufacturer  of  motor  vehicles  or  motor 
vehicle  equipment,  or  by  N'HTSA.  that 
a  safetv-related  defect  or  noncompliance 
exists,  (2)  notification  by  the 
manufacturer  to  NHTS.A  within  a 
reasonable  time  (defined  in  redesignated 
49  CFR  573.6(b)  to  be  within  5  business 
days  of  its  determination],  and  (3) 


notification  by  the  manufacturer  to 
owners,  purchasers,  and  dealers 
advising  of  the  determination  and 
potential  safety  consequences,  and 
offering  a  free  remedy. 

We  proposed  to  characterize  a  "safety 
recall"  abroad  as  involving  a 
determination  by  a  manufacturer  or  one  . 
of  its  affiliates  or  subsidiaries  (or  a 
foreign  government]  that  there  is  a 
problem  with  specific  motor  vehicles  or 
motor  vehicle  equipment  that  relates  to 
motor  vehicle  safety  {e.g..  a  defect  or 
noncompliance  with  a  local  safety 
standard  or  governmental  guideline), 
followed  by  an  offer  by  the 
manufacturer  to  provide  remedial 
action.  The  offer  could  be  made  either 
bv  notifving  the  owner  directly  or 
through  notifying  dealers,  %vho  would 
then  communicate  with  owners.  Such 
safetv  recalls  would  have  to  be  reported, 
whether  or  not  the  problem  at  issue 
would  constitute  a  safety-related  defect 
or  noncompliance  under  U.S.  law. 

The  TREAD  Act  also  does  not  define 
"other  safetv  campaign."  As  discussed 
in  the  NPRNl,  we  would  distinguish  an 
other  safetv  campaign"  from  a  "safety 
recall"  in  two  ways.  First,  a 
manufacturer  would  not  necessarily 
make  anv  acknowledgement,  express  or 
otherwise,  that  a  safety  problem  existed. 
Second,  the  "campaign  "  would  not 
necessarily  involve  the  provision  of  a 
remedy.  It  could  include  such  actions  as 
an  extended  warranty  or  simply  a 
warning  to  owners  m  dealers  about  a 
possible  problem  that  could  relate  to 
safetv.  It  woukl  not  include  ad  hoc  good 
will  repairs  or  replacements  solely  by 
local  dealers  for  individual  owners. 
Thus,  a  "safety  campaign  "  would  be 
defined  as  an  action  in  which  a 
manufacturer  communicates  with 
owners  and/or  dealers  with  respect  to 
conditions  under  which  a  vehicle  or 
equipment  item  should  be  operated, 
repaired,  or  replat;ed,  that  relate  to 
safetv.  As  used  above,  the  words  "relate 
to"  would  have  the  same  broad  meaning 
thev  do  in  49  U.S.C.  301 18(b]  and  (c). 
See,  e.g..  Morales  v.  Trans  World 
Airlines.  Inc  .  504  U.S.  374,  383  (1992). 

Taking  these  factors  into 
consideration,  we  proposed  that  a 
"safety  recall'  be  defined  as: 

:\n  offer  bv  a  manufacturer,  including  but 
Dol  limited  to  a  fureign  siibsidian  oraffiliale 
or  agent  of  a  maiiiifai  luriT.  to  owners  of 
vehit  les  or  wjuipnieiit  in  a  foreign  coiinlrv  to 
provide  remedial  aclion  lu  address  a  defei  t 
that  relates  to  motor  vehic:le  safety  or  a 
failure  to  comply  with  an  applit  able  safety 
standard  or  guideline. 

We  proposed  that  "other  safety  campaign" 
mean: 

\n  action  in  whic:h  a  manufacturer, 
including  but  not  limited  to  a  foreign 


siil)siciiar\  or  affiliate  or  agent  of  a 
manufacturer.  c:ommunic:ales  with  owners 
and/or  dealers  in  a  foreign  c  ountry  with 
respect  to  conditions  under  which  vehicles 
or  ec^uipnienl  should  he  operated,  repaired, 
or  replaced,  that  relate  to  safety. 

Before  turning  to  the  terms  "safety 
recall"  and  "other  safety  campaign."  we 
note  that  these  proposed  definitions 
included  references  to  subsidiaries, 
affiliates,  and  agents  of  manufacturers. 
However,  as  finally  defined  in  Section 
579.4(c)  and  as  discussed  above, 
"manufacturer"  includes  subsidiaries 
and  affiliates,  and  does  not  include 
agents.  To  avoid  redundancy,  and 
consistent  with  the  approach  taken  with 
respect  to  early  warning  reporting,  we 
are  eliminating  those  references  in  the 
definitions  of  "safety  recall"  and  "other 
safety  campaign"  adopted  in  this  final 
rule,  and  simply  use  the  term 
"manufacturer"  as  defined  in  Section 
579.4(c). 

There  was  little  comment  on  the 
proposed  definition  of  "safety  recall." 
Nissan  noted  with  approval  that  the 
core  elements  of  a  safety  recall 
established  by  the  Vehicle  Safety  Act 
are  present  in  the  proposed  definition  of 
"safetv  recall."  However,  one  of  these 
core  elements  is  that  the  remedy  be 
without  charge.  We  are  not  familiar  with 
the  laws  of  other  countries  on  safety 
recalls  and  do  not  wish  to  imply  that 
provision  of  free  remedy  or 
reimbursement  is  a  necessary 
c;omponent  of  a  "safety  recall  "  under 
the  TREAD  Act.  We  are  clarifying  this 
in  the  final  definition  of  "safety  recall,  " 
w  hich  means: 

.\n  offer  In  a  manufacturer  to  owners  of 
vehicles  or  equipiiu'iit  in  a  foreign  country  to 
provide  remedial  action  to  address  a  deftut 
that  relates  to  molcjr  vehic  le  salety  or  a 
failure  to  complv  with  an  appiic  able  safety 
standard  or  guideline,  whether  or  not  the 
nianufac:turer  agrees  to  pay  the  lull  cost-bf  the 
remedial  action. 

Some  commenters  contended  that  the 
definition  of  "other  safety  campaign" 
should  relate  more  closely  to  that  of 
"safety  recall."  Nissan  contended  that 
"Congress  intended  to  capture  only 
those  'other  safety  campaigns'  that 
would  be  equivalent  to  a  recall  if 
conducted  in  the  United  States."  Noting 
NHTSA's  comment  (66  FR  51910)  that 
a  manufacturer  "would  not  necessarily 
make  any  acknowledgement,  express  or 
otherwise,  that  a  safety  problem 
existed,"  Nissan  commented  that  this 
statement  was  inconsistent  with  the 
"determination  "  language  of  the  statute, 
Nissan  recommended  that  "other  safety 
campaign"  should  be  defined  "to  refer 
to  any  campaign  that  would  meet  the 
definition  of  a  safety  recall  but,  because 
of  variations  in  foreign  regulatory' 
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schemes,  was  not  conducted  as  part  of 
a  formal  remedy  system."  This  in 
essence  was  also  the  position  of  JPMA 
and  of  the  Alliance,  which  suggested 
that  "other  safety  campaign"  be  defined 
to  mean  "an  offer  by  a  manufacturer  to 
owners  of  two  or  more  vehicles  or 
equipment  in  a  foreign  country  to 
provide  remedial  action  to  address  a 
defect  that  relates  to  motor  vehicle 
safety,  when  that  foreign  coimtry  does 
not  have  a  statutory  or  regulatory 
program  requiring  safety  recalls." 

We  believe  that  this  is  too  narrow  and 
misreads  congressional  intent.  It  would 
require  a  manufacturer  to  reach  the 
conclusion  that  a  defect  exists  and  that 
that  defect  relates  to  motor  vehicle 
safety.  It  has  been  our  experience  that 
manufacturers  often  conduct  campaigns 
in  the  United  States  that  relate  to  safety 
without  acknowledging  that  a  defect 
exists  or  that  there  is  a  safety 
relationship  of  a  defect.  In  many  cases, 
after  becoming  aware  of  such  campaigns 
pursuant  to  49  CFR  573.8  (2001)  (now 
49  CFR  579.5(a)),  NHTSA  has  required 
manufacturers  to  conduct  them  as  safety 
recalls  and  also  has  required 
manufacturers  to  broaden  the  scope  of 
the  campaigns.  In  oiu'  view,  under  the 
TREAD  Act.  NHTSA  should  be  apprised 
of  these  campaigns  in  foreign  countries 
at  least  to  the  extent  we  are  aware  of 
them  in  the  United  States.  Moreover,  we 
view  the  term  "offer"  as  a  narrower  term 
than  our  proposed  term 
"communication  by  a  manufacturer." 
Under  our  proposal,  no  safety  defect 
need  be  identified  even  implicitly. 
Precautionary  advice  provided  by  a 
manufacturer  on  the  conditions  under 
which  the  vehicle  is  to  be  operated, 
repaired,  or  replaced  may  reflect  the 
existence  of  a  safety  problem.  In  order 
to  effectuate  the  purpose  of  the  foreign 
defect  reporting  requirement,  we  have 
concluded  that  it  is  appropriate  to  adopt 
an  encompassing  definition  of  "other 
safety  campaign"  that  goes  beyond  a 
"safety  recall." 

NissEin,  RMA,  the  Alliance,  Bendix, 
AIAM,  MEMA,  Breed,  and  JPMA  also 
asserted  that  the  proposed  definition  of 
"other  safety  campaign"  was  too  broad. 
Illustrative  of  this  viewpoint  was 
Nissan's  comment  that  "other  safety 
campaign"  would  cover  a  wide  range  of 
commimications  including  many 
uiu^lated  to  the  purpose  of  Section  3(a) 
of  the  TREAD  Act.  For  example,  "a 
general  owner  communication 
campaign  providing  consumers  with 
tips  on  safety  winter  driving  of  a  Nissan 
vehicle  in  Europe  would  be  included 
*   *   *  and  thus  reportable  to  NHTSA." 
AIAM  expressed  concern  that  the  term 
might  be  construed  to  include  "routine 
maintenance  instructions  in  an  owner's 


manual,  advertising  relating  to 
maintenance,  or  even  seat-belt  use 
campaign  or  anti-drunk  driving 
materials,"  MEMA  commented  that  the 
final  definition  should  exclude 
"materials  such  as  promotional 
information,  operational  instructions  or 
owner's  manuals  which  accompany  the 
vehicle  or  equipment  at  the  time  of  first 
sale."  RMA  would  add  a  qualifier:  "This 
definition  does  not  include  customer 
satisfaction,  general  maintenance, 
operating  or  safety  information 
applicable  to  a  broad  range  of  vehicles 
or  equipment  and  is  not  directed  toward 
a  particular  identified  safety  issue  or 
safety  defect  in  such  vehicles  or 
equipment." 

These  comments  are  similar  to  those 
we  received  on  the  definition  we 
proposed  in  the  early  warning  reporting 
rule  for  "Customer  satisfaction 
campaign,  consumer  advisory,  recall,  or 
other  activity  involving  the  repair  or 
replacement  of  motor  vehicles  or  motor 
vehicle  equipment."  We  responded  to 
these  comments  by  modifying  the 
definition  adopted  in  the  final  rule  to 
specifically  exclude: 

promotional  and  marketing  materials, 
customer  satisfaction  surveys,  and  operating 
instructions  or  owner's  manuals  that 
accompan\'  the  vehicle  or  c;hild  restraint 
s\stem  at  the  time  of  first  sale;  or  advice  or 
direction  to  a  dealer  or  distributor  to  c:ease 
the  delivery  or  sale  of  specified  models  of 
vehicles  or  equipment  [67  FR  45822,  45874). 

We  are  adding  the  same  exclusions  to 
the  definition  of  "other  safety 
campaign." 

PC  would  replace  the  ending  phrase 
"that  relate  to  safety  "  with  the  phrase 
"as  a  result  of  a  defect  or  potential 
defect."  PC  would  not  leave  to 
manufacturers  the  determination  of 
whether  an  action  is  safety-related. 
However,  substitution  of  the  suggested 
phrase  would  still  leave  it  to  a 
manufacturer  to  decide  whether  the 
subject  of  its  communications  involved 
a  "defect"  or  "potential  defect.  " 
Moreover,  contrary  to  PC's  comment, 
oiu  definition  does  not  leave  the 
determination  of  a  safety  relationship  to 
the  manufacturer.  A  communication 
either  relates  to  safety  or  it  does  not, 
regardless  of  the  express  words  used. 
Therefore,  we  are  not  adopting  this 
suggestion. 

Section  30166(1)(2)  requires  each 
manufacturer  to  report  to  NHTSA  after 
notification  by  "the  government  of  a 
foreign  country"  that  it  must  conduct  a 
safety  recall  or  other  safety  campaign. 
We  proposed  in  Section  5 79, 13(b)  to 
also  require  manufacturers  to  report  to 
NHTSA  if  they  had  been  ordered  by  a 
political  subdivision  of  a  foreign 
country  to  conduct  such  a  campaign. 


RMA  objected  to  including  political 
subdivisions  in  the  foreign  reporting 
requirements.  The  commenter  asserted 
that  the  TREAD  Act  does  not  require 
this,  and  that  a  political  subdivision 
should  not  be  included  unless  it  has 
been  given  the  specific  authority  to 
make  determinations  of  recalls  or  other 
safety  campaigns. 

It  is  settled  that  a  political  subdivision 
of  a  country  may  be  included  within  the 
term  "foreign  countrv  "  In  Burnet  v. 
Chicago  Portrait  Co.," 285  U.S.  1  (1932). 
the  Court  recognized  that  the  term 
"foreign  country  "  "may  mean  a  foreign 
government  which  has  authority  over  a 
particular  area  or  subject-matter, 
although  not  an  international  person  but 
only  a  component  part,  or  a  political 
subdivision,  of  the  larger  international 
unit."  285  U.S.  1.  5-6.  The  Court 
obser\'ed  that  "the  term  foreign 
country'  is  not  a  technical  or  artificial 
one.  and  the  sense  in  which  it  is  used 
in  a  statute  must  be  determined  by 
reference  to  the  purpose  of  the 
particular  legislation."  See  also. 
Wisconsin  Public  lnter\enor  \ .  Mortier. 
501  U.S.  597.607  (1991). 

This  principle  is  equally  applicable  to 
the  TREAD  Act's  foreign  campaign 
reporting  requirement.  The  purpose  of 
this  requirement  is  to  alert  NHTSA  to 
the  possibility  of  safety-related  defects 
existing  in  foreign  countries  that  might 
also  exist  in  the  United  States.  Some 
foreign  countries  may  have  political 
subdivisions  that  have  authority  to 
direct  the  manufacturer  of  a  product  to 
conduct  a  recall  or  safety  campaign.  In 
at  least  one  foreign  country,  Canada,  its 
Provinces,  which  are  political 
subdivisions,  may  issue  their  own  safety 
standards  and  enforce  them.  It  is 
possible  to  envision  a  defect  whose 
consequences  only  occur  under 
conditions  of  use  prevalent  in  one 
political  subdivision  of  a  foreign 
country  and  not  another,  and  that  the 
government  of  the  locale  where  the 
condition  is  occurring  might  institute 
action  rather  than  the  central 
government.  Thus,  we  are  requiring 
reporting  when  any  foreign 
governmental  unit  with  authority  to  do 
so  orders  a  manufacturer  to  conduct  a 
safety  recall  or  other  safety  campaign  on 
substantially  similar  vehicles  or 
equipment. 

To  remove  any  doubt  that  may  exist 
as  to  the  scope  of  foreign  recall  or 
campaign  reporting,  we  are  adopting 
definitions  of  "foreign  countrv"  and 
"foreign  government"  in  Section 
579, 4(c),  A  "foreign  country"  means  a 
country  other  than  the  United  States, 
The  term  "foreign  government"  means 
the  central  government  of  a  foreign 
country  as  well  as  the  government  of 
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any  political  subdivision  of  that 
countn- 

D.  Definitions  of  "Identical  or 
Substantially  Similar"  Motor  Vehicles. 
Motor  Vehicle  Equipment  Other  Than 
Tires,  and  Tires 

The  obligation  to  report  foreign 
campaigns  to  NHTS.-\  applies  to  rei  alls 
and  campaigns  involving  vehicles  or 
equipment  items  that  are  "identical  or 
substantially  similar  to  a  motor  vehicle 
or  motor  vehicle  equipment  offered  for 
sale  in  the  United  .States.  '  A  parallel 
reporting  obligation  also  exists  under 
the  earlv  warning  reporting  provisions 
(Section  30166(m)|3)(C)).  under  which 
manufacturers  of  vehicles  or  equipment 
must  report. 

all  incidents  of  which  the  manufacturer 
receives  actual  notice  which  involve  fatalities 
or  serious  injuries  which  are  alleged  or 
proven  to  have  been  caused  by  a  possible 
defet;t  in  such  manufacturer's  motor  vehicle 
or  motor  vehicle  equipment  *    *    *  in  a 
foreign  country  when  the  possible  defect  is 
in  a  motor  vehicle  or  motor  vehicle 
equipment  that  is  identical  or  substantially 
similar  to  a  motor  vehicle  or  motor  vehicle 
equipment  offered  for  sale  in  the  United 
States. 

1  The  Meaning  of  'Identical  " 

In  the  NPRM.  we  tentatively 
concluded  that  a  definition  of 
"identical"  was  not  needed  (66  FR 
51907  at  y  10-911)  because  if  there  were 
good  faith  doubts  whether  a  vehicle  or 
equipment  item  is  exactly  "identical"  to 
one  that  is  sold  in  the  L'nited  States,  it 
is  likely  that  the  vehicle  or  equipment 
would  be  "substantiallv  similar"  to  the 
U.S.  vehicle  or  equipmf'nt.  and  tbt-refore 
be  covered  by  the  reporting  requirement 
in  anv  case.  We  came  to  the  same 
conclusion  in  the  early  warning  NPRM 
and  final  rule,  and  did  not  adopt  a 
definition  of  "identical   "  No  commenter 
specificallv  addressed  this  issue,  and  we 
have  not  defined  "identical  "  in  this 
final  rule  either. 

2.  Substantiallv  Similar  Motor  Vehicles 

In  the  October  2001  NPRM.  we 
proposed  that  substantial  similaritv  of 
motor  vehicles  be  determined  nn  the 
basis  of  meeting  one  or  more  of  five 
criteria  (66  FR  51917-51918;  see  66  FR 
51911-51913): 

la)  .\  motor  vehicle  sold  or  in  use  outside 
the  I  nited  .States  is  identical  or  substantiallv 
similar  to  a  motor  vehicle  sold  or  offered  for 
sale  in  the  Inited  States  if  such  a  vehicle  ( 1 1 
has  been  sold  in  Canada  or  has  been  certified 
as  compiving  with  the  Canadian  Motor 
Vehicle  Safetv  Standards,  (2)  is  listed  in 
Appendix  A  to  part  .593  of  this  chapter  or 
determined  to  be  eligible  for  importation  into 
the  llnited  States  in  anv  agency  decision 
issued  between  amendments  to  Appendix  .\ 


to  part  5m;).  (:{)  is  manufactured  in  the  I'niled 
States  for  sale  in  a  foriMgn  c  ountrv:  14)  is  a 
counterpart  of  a  vehicle  sold  or  offered  for 
sale  in  the  Inited  States  or  (5)  and  a  vehi(  le 
sold  or  offered  for  sale  in  the  l.'nited  States 
both  contain  the  component  or  svstem  that 
gave  rise  or  contributed  to  a  safety  re<;all  or 
other  safetv  i  ampaigii  in  a  foreign  (  ountry, 
without  regard  lo  the  \ehicle  platform  on 
whit  h  the  components  or  systems  is  installed 
and  regardless  of  whether  the  part  numbers 
are  identical. 

With  the  exception  of  the  fifth 
criterion,  we  proposed  the  identical 
criteria  for  substantial  similarity  of 
vehicles  in  the  earlv  warning  NPRM.  66 
FR  66199-66200.  On  the  basis  of 
comments  received  on  that  NPRM.  we 
adopted  the  following  definition  of 
"substantially  similar"  motor  vehicles 
in  the  early  warning  final  rule  (49  CFR 
579.4(d)): 

[\)  .\  motor  vehicle  sold  or  in  use  outside 
the  I'nited  States  is  identical  or  substantialK 
similar  to  a  motor  vehii  le  sold  or  offered  for 
sale  in  the  United  States  if— 

(i)  Such  a  vehicle  has  been  sold  in  Canada 
or  has  been  certified  as  compK  iiig  with  the 
Canadian  Motor  Vehit  le  Safety  Standards: 

(ii)  Such  a  vehicle  is  listed  in  the  VSP  or 
VSA  columns  of  Appendix  A  to  part  593  of 
this  chapter; 

(iii)  Such  a  vehicle  is  manufactured  in  the 
United  States  for  sale  in  a  foreign  (  ountry;  or 

liv)  Such  a  vehicle  uses  the  same  vehicle 
platform  as  a  vehicle  sold  or  offered  for  sale 
in  the  I  Tiiled  States 

It  Will  be  noted  that  we  did  not  adopt 
the  proposed  criterion  of  "a  counterpart 
nf  a  vehi(  le  sold  or  offered  for  sale  in 
the  United  States."  For  the  reasons 
expressed  in  the  early  warning  final  rule 
preamble,  we  are  also  not  adopting  the 
vehicle  counterpart  criterion  in  the 
foreign  defect  reporting  final  rule. 
However,  we  are  adopting  each  of  the 
other  criteria  established  by  the  early 
warning  final  rule  The  first  three  of 
these  criteria  were  adopted  largely  on 
the  basis  of  the  discussion  in  the 
October  2001  NPRM  (66  FR  51907  at 
51911-51913). 

The  first  criterion  in  section  579.4(d) 
is  that  a  vehicle  will  be  substantially 
similar  to  a  vehicle  sold  in  Canada  or 
certified  to  conform  to  the  Canadian 
motor  vehicle  safety  standards 
(CMVSS)  To  be  sold  in  Canada,  a 
vehicle  has  to  be  certified  to  conform  to 
the  CMVSS  Over  99  percent  of  gray 
market  vehicles  imported  into  the 
I'nited  States  each  year  are  certified  to 
conform  to  the  CMVSS.  Generally,  they 
have  required  only  a  few  modifications 
of  labels  (and  perhaps  modifications  to 
daytime  running  lamp  systems)  to  meet 
the  U.S.  FMVSS.  Because  of  the  near 
identicality  of  the  safety  standards  of 
the  two  countries,  Canadian  and 


American  vehicles  are  substantially 
similar  to  each  other. 

The  second  criterion  is  that  the 
vehicle  is  listed  in  the  VSP  or  VSA 
columns  of  Appendix  A  to  49  CFR  part 
593.  This  is  a  list  of  gray  market 
vehicles  that  NHTSA  has  found  to  be 
"substantiallv  similar  "  under  49  U.S.C. 
30141{a)(l)(A)(i)  to  U.S. "certified 
vehicles  of  the  same  make,  model,  and 
model  vear. 

The  Alliance.  NADA.  and  Nissan 
questioned  the  applicability  of  the  third 
criterion,  commenting  that  it  should  not 
applv  unless  the  vehicle  that  is 
manufactured  in  the  United  States  for 
sale  in  a  foreign  country  is  also  sold  in 
the  United  States.  However,  none  of 
these  commenters  gave  a  specific 
example  of  a  vehicle  manufactured  in 
the  United  States  for  sale  abroad  that  is 
not  also  sold  in  the  United  States.  Also, 
the  United  States  is  not  a  low  cost 
manufacturing  environment  that,  based 
on  economics,  would  be  selected  for 
assemblv  operations  of  such  vehicles. 
Further,  if  a  manufacturer  produced 
such  a  vehicle,  the  vehicle  would 
ordinarilv  contain  a  substantial  number 
of  parts  manufactured  in  the  United 
States  and  used  in  vehicles  produced  by 
that  manufacturer,  which  could  be 
involved  in  a  foreign  recall  or  other 
safetv  campaign.  The  comments  have 
not  persuaded  us.  and  we  are  applying 
the  third  criterion  to  Subpart  B. 

This  leaves  us  to  consider  the  final 
criterion  that  we  proposed  for  foreign 
defect  campaign  reporting: 

both  Ivehicles)  contain  the  component  or 
svstem  that  gave  rise  or  contributed  to  a 
safetv  recall  or  other  safety  c  ainpaign  in  a 
foreign  coiintrv,  without  regard  to  the  vehicle 
platform  on  which  the  (omponents  or 
svslems  is  installed  and  regardless  of 
whether  the  part  numbers  are  identical. 

This  criterion  reflected  a  components 
or  svstem-ba.sed  approach  that  is 
different  from  the  final  criterion  of  the 
earlv  warning  reporting  rule,  which  is 
platform-based.  As  we  noted  in  the 
preamble  to  the  October  2001  NPRM, 
when  a  vehicle  is  the  subject  of  a  defect 
recall  or  safety  campaign,  the  vehicle  in 
its  entirety  is  not  defective;  instead,  a 
manufacturer  will  recall  a  vehicle 
because  of  a  defect  or  problem  in  one  or 
more  of  its  components  or  systems  that 
may  or  may  not  be  used  in  other 
vehicles  that  the  manufacturer  builds. 
Therefore,  we  proposed  to  require  a 
manufacturer  to  report  a  foreign 
campaign  that  the  manufacturer 
conducts  in  which  the  defective 
component  or  system  is  substantially 
similar  to  the  component  or  system  that 
the  manufacturer  used  on  a  vehicle 
which  it  sells  in  the  U.S.,  even  if  the 
vehicle  itself  is  on  a  different  platform 


Federal  Register / Vol.  67,  No.  198 /Friday,  October  11.  2002 /Rules  and  Regulations 


63301 


or  would  not  be  "substantially  similar" 
under  other  criteria. 

TMA  supported  this  concept, 
commenting  that  substantial  similarity 
for  purposes  of  medium  and  heavy  duty 
trucks  should  be  defined  around  major 
component  systems  rather  than  the 
vehicle  make  and  model.  Thus,  if 
medium  and  heavy  duty  trucks  share 
identical  component  parts,  they  would 
be  considered  substantially  similar. 

However,  there  were  a  number  of 
objections  to  this  criterion.  The  Alliance 
objected  for  four  principal  reasons. 
First,  the  Alliance  asserted  that  the 
proposal  would  be  unworkable  because 
it  would  require  new,  extensive 
recordkeeping  systems  to  track 
worldwide  the  application  of  parts.  In 
accord  was  AIAM,  which  conunented 
that  it  knew  of  no  company  that  tracks 
at  the  component  or  subcomponent 
level.  VW  also  commented  that  it  would 
be  burdensome  to  maintain  lists  of 
utilization  for  the  over  10,000 
components  per  vehicle. 

Second,  in  the  Alliance's  opinion, 
"the  proposal  will  not  produce  much 
information  of  value  that  NHTSA  would 
not  obtain  anyway."  The  Alliance 
asserted  that  manufacturers  "already 
have  a  routine  practice  of  determining 
whether  components  involved  in  an 
actual  safety  recall  in  a  foreign  country 
might  also  have  made  their  way  into  the 
U.S.  market,  and  whether  the  same 
safety  risk  is  presented  in  the  U.S. 
market." 

The  Alliance  also  argued  that  there 
was  no  definition  of  what  a 
substantially  similar  component  might 
be.  It  asked  whether,  for  example,  an  air 
bag  inflator  would  be  considered 
"'substantially  similar'  to  all  other  air 
bag  inflators,  because  they  perform  the 
same  intended  function?  Or  must  two 
air  bag  inflators  have  to  contain  the 
same  lot  number  and  be  built  at  the 
same  factory  before  they  would  be 
considered  'substantially  similar'?  Or  is 
the  'substantial  similarity'  found 
somewhere  in  between?" 

In  the  Alliance's  opinion,  the 
proposal  also  appeared  to  require  a 
vehicle  manufacturer  to  report  if  it  finds 
that  the  part  involved  in  a  foreign 
vehicle  recall  is  installed  on  another 
manufacturer's  vehicle  in  the  United 
States.  We  do  not  understand  this 
reasoning.  Section  30166(1]  clearly 
requires  a  manufacturer  to  report  only 
campaigns  that  the  manufacturer 
conducts,  and  not  to  report  other 
manufacturer's  campaigns,  even  if  they 
involve  substantially  similar  vehicles  or 
equipment. 

Harley-Davidson  raised  the  scenario 
of  equipment  incorporated  from  outside 
suppliers  that  may  have  been  subject  to 


a  recall  that  is  not  relevant  to  its 
application  in  a  Harley-Davidson 
product,  and  of  which  it  might  be 
unaware.  The  company  argued  that  this 
possibility  may  "place  a  burden  on  an 
ultimate  vehicle  manufacturer  that 
cannot  be  met."  Harley-Davidson 
misunderstood  the  thrust  of  the  foreign 
defect  reporting  requirement.  Harley- 
Davidson  must  report  on  campaigns  that 
Harley-Davidson  itself  (or  its 
subsidiaries  or  affiliates]  conducts  in  a 
foreign  country.  If  Harley-Davidson 
determines  that  a  campaign  by  one  of  its 
foreign  equipment  suppliers  relates  to 
equipment  that  Harley-Davidson  uses 
on  one  of  its  foreign  (or  domestic) 
vehicles,  and  then  determines  to 
conduct  a  campaign,  only  at  that  point 
would  the  company  be  required  to 
report  its  vehicle  campaign  to  NHTSA. 

Advocates  commented  that  the 
component-based  approach  "unduly 
restricts  reporting  only  to  those 
situations  involving  'substantially 
similar'  defective  components."  It 
"believes  that  Congress  intended 
[Section  30166(1]]  to  cast  a  wider  net 
and  requires  notification  of  foreign 
recalls  and  campaigns  on  "substantially 
similar'  vehicles  even  if  the  particular 
defective  part  is  not  "substantially 
similar.' " 

We  have  carefully  reviewed  these 
comments  and  considered  the  possible 
burden  adduced  by  manufacturers 
against  the  safety  value  of  the 
information  that  might  be  provided 
were  we  to  adopt  the  proposed  fifth 
criterion.  We  have  concluded  that  the 
simplest,  most  productive  course  is  to 
adopt  the  same  approach  as  we  did  in 
the  early  warning  final  rule:  to  dispense 
with  a  component-based  approach  and 
to  consider  vehicles  substantially 
similar  if  they  use  the  same  vehicle 
platform  (this  takes  into  account  our 
proposal  and  comments  and  is  an 
outgrowth  from  them).  In  Section 
579.4(c),  we  defined  "platform"  to 
mean: 

*    *   *  the  basic  structure  of  a  vehicle 
including,  but  not  limited  to.  the  majority  of 
the  floorpan  or  undercarriage,  and  elements 
of  the  engine  compartment.  The  term 
includes  a  structure  that  a  manufacturer 
designates  as  a  platform.  A  group  of  vehicles 
sharing  a  common  structure  or  chassis  shall 
be  considered  to  have  a  common  platform 
regardless  of  whether  such  vehicles  are  of  the 
same  type,  are  of  the  same  make,  or  are  sold 
by  the  same  manufacturer. 

The  term  "platform"  is  commonly 
used  in  conjunction  with  light  vehicles, 
TMA  pointed  out  in  its  comment  to  the 
early  warning  reporting  NPRM  that 
manufacturers  of  medium-heavy 
vehicles,  buses,  and  trailers  generally  do 
not  use  the  term  '"platform"  to  apply  to 


their  products.  We  observed  (67  FR 
45843]  that 

The  terminology  used  by  manufacturers  is 
not  determinative  in  this  context.  In  addition 
to  reporting  on  the  basis  of  a  structure  that 
a  manufacturer  designates  as  a  platform,  we 
expect  these  manufacturers  to  report  foreign 
deaths  involving  vehicles  built  with  a 
structure  similar  to  those  used  in  the  United 
States.  To  guard  against  possible 
underreporting  of  such  incidents,  we  are 
including  the  word  "chassis"  in  the 
definition  of '"platform"  in  this  rule. 

This  means,  under  the  uniform 
criteria  that  we  are  adopting,  that 
vehicles  that  are  substantially  similar 
for  early  warning  reporting  purposes 
will  also  be  substantially  similar  for 
reporting  of  foreign  recalls  and  other 
safety  campaigns  (we  are  making  an 
appropriate  modification  in  the  heading 
and  first  sentence  of  Section  579.4(d)  to 
accomplish  this).  We  believe  that  many 
of  these  vehicles  will  share  identical  or 
substantially  similar  components  or 
systems  which  could  be  the  subject  of 
a  foreign  campaign. 

3.  Substantially  Similar  Motor  Vehicle 
Equipment  Other  Than  Tires 

Section  30166(1)  also  requires  reports 
of  foreign  recalls  and  safety  campaigns 
pertaining  to  substantially  similar  motor 
vehicle  equipment.  As  we  noted  in  the 
preamble  to  the  NPRM.  recalls  and  other 
safety  campaigns  involving  problems 
with  original  equipment  (OE) 
components  or  systems  abroad,  as  here 
in  the  United  States,  are  likely  to  be 
conducted  by  the  manufacturer  of  the 
vehicle  in  which  they  were  installed, 
although  under  certain  circumstances 
an  OE  manufacturer  is  required  to  notifv- 
NHTSA  of  a  defect  or  noncompliance  in 
U.S.  vehicles.  See  49  CFR  573. 5(e]  and 
(f)  (2001)  and  the  discussion  at  66  FR 
51907  at  51913.  Nevertheless,  in  those 
instances  in  which  an  OE  manufacturer 
decides  to  conduct  a  foreign  recall  or 
safety  campaign  involving  substantially 
similar  equipment,  it  would  have  the 
duty  to  report  that  campaign  to  us. 
Similarly,  if  a  foreign  government 
notified  an  OE  manufacturer  that  it  was 
required  to  conduct  a  safety  recall  or 
other  campaign,  the  OE  manufacturer 
would  be  obligated  to  provide  notice  to 
us  under  Section  30166(1)(2).  However, 
if  all  vehicle  manufacturers  using  the 
item  in  question  timely  provide  us  with 
a  report  of  a  foreign  safety  recall  or  other 
safety  campaign,  we  proposed  that  the 
OE  component  manufacturer  would  not 
be  obligated  to  provide  notice  under 
Section  30166(1](1)  (66  FR  51907  at 
51913). 

Ordinarily,  recalls  and  other  safety 
campaigns  involving  problems  with 
replacement  equipment,  abroad  or  in 


63302  Federal  Register  '  Vol.  r.7.  No.  198 /Friday.  October  11.  2002 /Rules  and  Regulations 


the  United  States,  would  be  conducted 
bv  the  replacement  equipment 
manufacturer  Examples  uf  replacement 
equipment  recalls  conducted  in  the 
United  States  are  those  involvins 
defects  and  noncompliances  in  child 
restraint  systems,  lightuis  equipment, 
suspension  components,  hrakf  hoses, 
and  brake  fluids 

\\V-  proposed,  at  bb  FR  :5191K.  that 
motor  vehicle  equipment  other  than 
tires  would  be  substantially  similar: 
*    *    *  if  such  equipment  and  the  equipment 
sold  or  offered  for  sale  in  the  United  States 
are  the  same  component  or  system,  or  both 
contain  the  component  or  system  that  gave 
rise  or  contributed  to  a  safety  recall  or  other 
safetv  campaign  in  a  foreign  country, 
regardless  uf  whether  the  part  numbers  are 
identical. 

We  also  stated  that  we  would  regard 
foreign  child  restraint  svstems  as 
substantiallv  similar  (if  not  identical)  to 
U.S.  child  restraint  systems  if  they 
incorporated  one  or  more  parts  that  are 
used  in  U.S.  models  of  child  restraint 
svstems.  regardless  of  whether  thi- 
restraints  are  designed  for  children  ot 
different  sizes  than  those  sold  in  the 
United  States  and  regardless  of  whether 
they  share  the  same  model  number  or 
name.  For  example,  if  buckles,  tether 
hooks,  anchorages,  or  straps  are 
common  throughout  a  manufacturer's 
range  of  models,  the  child  restraint 
systems  would  be  substantially  similar 
even  though  the  buckles,  hooks, 
anchorages,  or  straps  might  be  used  on 
a  variety  of  add-on.  backless,  belt 
positioning,  rear- facing,  or  bcjoster  seats 
produced  by  the  manufacturer. 
However,  a  manufacturer  would  not 
have  to  report  a  foreign  campaign  on  its 
child  seats  if  the  problem  that  led  to  the 
foreign  campaign  involved  a  component 
or  part  that  was  not  used  on  any  child 
restraint  svstem  sold  or  offered  for  sale 
in  the  United  States. 

IPMA  commented  that  it  had  "three 
important  reservations.  '  The  first  of 
these  was  based  upon  its  belief  that  the 
proposed  definition    would  mipute  a 
reporting  obligation  on  a  manufacturer 
conducting  a  foreign  recall  if  the 
component  or  part  involved  in  the 
foreign  rt'call  wa>  used  on  a  child 
restraint  sold  in  the  I'nited  States  by 
another  manuhiiturtr"  IPMA  related 
that  child  restraint  manufacturers 
frequentiv  obtain  the  same  c:ompiiin-nt 
from  a  common  supplier.    Becausf  the 
manufacturer  conducting  a  recall  in  this 
example  would  not  necessarily  knnw 
that  one  of  its  competitors  was  installinu 
on  a  U.S.  child  restraint  a  compont-nt  nr 
part  that  was  also  installed  on  the 
ref:alled  produr  t  in  the  foreign  country. 
the  recalling  manufacturer  cannot  lie 
expected  to  report  that  foreign  recall  to 


NHTSA."  To  address  this  reservation. 
IPMA  suggested  language  clarifying  that 
the  equipment  that  is  sold  in  the  United 
Stales  must  be  manufactured  by  the 
same  manufacturer  that  conducted  the 
foreign  campaign 

We  do  not  understand  the  basis  for 
this  [PMA  concern  Under  the  proposed 
and  final  rules,  a  manufacturer  is 
required  only  to  report  its  own  foreign 
safety  recalls  and  campaigns,  and  it  is 
not  obliged  to  report  safety  recalls  by 
other  manufacturers  of  products  even  if 
those  products  incorporate  components 
common  to  its  own  recalled  product.  If 
the  safetv  recall  is  conducted  by  the 
component  manufacturer  itself,  the 
component  manufacturer  would  have  to 
notif\-  NHTSA  if  the  component  is  used 
in  substantiallv  similar  vehicles  or 
equipment  sold  in  the  United  States.  We 
have  (  ont:luded  that  no  amendment  is 
rf(|uirfd  to  clarify  this  aspect  of  the 
ri'porting  obligation. 

The  second  reservation  was  that  "it  is 
unclear  whether  NHTSA  intended  to 
limit  the  foreign  re(,all  reporting  to 
instances  in  which  the  svjine  component 
or  system  is  used  in  both  the  foreign  and 
the  U.S.  model,  or  whether  *    *    *  the 
foreign  recall  reporting  [extends]  to 
instances  in  which  the  component  or 
system  at  issue  is  substantinlly  similar 
to  a  component  or  system  used  in  a  US. 
child  restraint  model  manufactured  by 
that  manufacturer."  IPMA  explained 
that  the  regulatory  te.xt  indicated  the 
same  component  rtr  system  but  that  the 
preamble  suggested  that  NHTSA  may 
want  reports  on  substantially  similar 
comptments.  In  our  preamble  language 
at  tih  FR  51914.  we  observed  that    if 
*    *    •  buckles  *   *    *  are  common 
throughout  a  manufacturer's  range  of 
models,  the  child  restraints  would  be 
substantially  similar  even  though  the 
buckles  *    *    *  might  be  used  on  a 
variety  of  add-on.  backless,  belt 
positioning,  rear-racing  or  booster  seats 
produced  by  the  manufacturer."  IPMA 
then  I ommented  that  all  child  restraint 
s\  stem  buckles  are  to  some  extent 
substantially  similar  to  other  such 
buckles  because  they  all  perform  the 
same  function  using  similar  designs  and 
materials,  but  that  there  can  be 
substantial  differences  in  buckle 
performance  based  on  hardware 
specifications,  quality  of  the 
in,inufa(  turer.  and  interaction  among 
the  buckle  compcments. 

We  do  not  consider  the  variations  in 
l)ui  kle  performance  that  IPMA 
mentioned  as  relevant  as  to  whether  a 
manufacturer  ought  to  report.  Foreign 
recalls  or  campaigns  involving 
substantially  similar  child  restraint 
systems  must  be  reported  to  NHTSA; 
however,  the  reporting  manufacturer 


mav  include  its  arguments  as  to  why  a 
defect  would  not  exist  in  identical  or 
substantially  similar  child  restraint 
systems  sold  in  the  United  States.  This 
resolves  IPMA's  comment. 

Finally.  [PMA  argued  that  the 
definition  of  "substantially  similar 
equipment"  proposed  for  purposes  of 
foreign  defect  reporting  could  not  be 
applied  for  early  warning  reporting 
purposes.  We  addressed  early  warning 
issues  in  the  December  2001  early 
warning  NPRM  and  modified  the 
proposal  in  the  early  warning  final  rule. 
We  note  that  for  equipment,  there  is  no 
"platform  "  comparable  to  that  for  motor 
vehicles.  Therefore,  a  platform-based 
definition  would  not  be  workable. 

The  Alliance  commented  that, 
considering  the  separate  definitions  for 
original  and  replacement  equipment, 
the  proposed  rule  "appears  to  require 
reports  of  foreign  recalls  involving 
subcomponents  used  on  dissimilar 
vehicles  in  the  United  States."  Because, 
in  its  opinion,  this  interpretation  would 
make  the  definition  of  "substantially 
similar  motor  vehicle"  unnecessary,  the 
Alliance  recommended  restricting  the 
definition  to  replacement  equipment. 
However,  we  have  not  adopted  the 
proposed  criterion  under  which 
campaigns  involving  dissimilar  vehicles 
with  the  same  components  would  be 
reported,  and  the  Alliance's  comment  is 
therefore  moot. 

(lur  proposed  definition  was  almost 
identical  to  the  one  we  adopted  for 
substantially  similar  equipment  in  the 
early  warning  reporting  final  rule. 
Under  that  final  rule,  motor  vehicle 
equipment  is  substantially  similar: 

■    '    '  it  such  equipment  dnd  the  equipment 
sold  or  ottered  for  sale  in  the  I'nited  States 
have  one  or  more  compontMits  or  systems  thai 
are  the  same,  and  the  (  omponent  or  system 
performs  the  same  funi  tion  in  vehicles  or 
equipment  sold  or  offered  for  sale  in  the 
L'nited  States,  regardless  of  whether  the  part 
numbers  are  identical. 

Given  our  decision  above  to  adopt  the 
same  definition  for  "substantially 
similar"  motor  vehicles  for  both  the 
early  warning  reporting  and  foreign 
defect  reporting  rules,  as  discussed 
above,  and  for  "substantially  similar" 
tires,  as  discussed  below,  we  have 
decided  that  we  should  adopt  the  same 
definition  for  "substantially  similar" 
motor  vehicle  equipment.  However,  we 
have  added  a  provision  stating  that  a 
foreign  campaign  involving 
substantially  similar  equipment  need 
not  be  reported  under  Subpart  B  if  the 
component  or  system  that  gave  rise  to  a 
safetv  recall  or  other  safety  campaign 
does  not  perform  the  same  function  in 
any  vehicles  or  equipment  sold  or 
offered  for  sale  in  the  United  States.  See 
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Section  579.11(d)(2).  This  addresses 
comments  by  Bendix  and  MEMA.  In 
Bendix's  view,  a  similar  or  identical 
product  in  other  countries  many  have 
entirely  different  failure  modes  with 
different  impacts  on  safety.  MEMA 
asserted  that  any  definition  of 
substantially  similar  equipment  should 
also  include  an  application-specific 
reference. 

Finally,  we  note  that  Delphi 
commented  that  "suppliers  of 
equipment  should  also  be  responsible 
for  reporting  recalls  and  campaigns  of 
their  equipment  in  a  foreign  country 
when  the  OEM  does  not  sell  the  vehicle 
it  is  used  on  in  the  United  States  but 
where  the  same  equipment  or 
component  that  caused  the  foreign 
recall  or  campaign  is  used  in  another 
application  that  is  sold  in  the  US."  We 
do  not  believe  that  the  language 
suggested  by  Delphi  needs  to  be  added. 
To  the  extent  that  any  equipment 
(original  or  replacement)  covered  by  a 
recall  in  a  foreign  country  is  sold  as 
replacement  equipment  in  the  United 
States,  reporting  is  cdready  required 
under  our  definition.  The  Delphi 
comment  would  require  reports  of 
foreign  campaigns  on  equipment  sold  in 
the  United  States  but  used  in  a  different 
application  than  in  the  foreign  country. 
It  is  likely  that  in  most  cases  any  such 
original  equipment  would  also  be  sold 
in  the  United  States  as  replacement 
equipment,  and  thus  covered  by  the 
rule.  Requiring  reporting  in  those  rare 
circumstances  where  that  is  not  the  case 
would  create  extensive  burdens  without 
yielding  much  relevant  information. 

4.  Substantially  Similar  Tires 

In  the  NPRM,  we  proposed  that  tires 
would  be  substantially  similar  if  they 
have  "the  same  model  name  and  size 
designation,  or  if  they  are  identical 
except  for  the  model  name."  This  was 
identical  to  the  definition  we  proposed 
two  months  later  in  the  early  warning 
NPRM.  However,  the  early  warning  final 
rule  defines  a  substantially  similar  tire 
differently: 

A  tire  sold  or  in  use  outside  the  United 
States  is  substantially  similar  to  a  tire  sold  or 
offered  for  sale  in  the  United  States  if  it  has 
the  same  size,  speed  rating,  load  index,  load 
range,  number  of  plies  and  belts,  and  similar 
plv  and  belt  construction  and  materials, 
placement  of  components,  and  component 
materials,  irrespective  of  plant  of 
manufacture  or  lire  line. 

The  definition  we  adopted  in  the 
early  warning  final  rule  was  based  upon 
conunents  by  RMA.  In  its  comments  on 
the  NPRM,  RMA  asserted  that  there 
should  be  a  common  definition  for  both 
rules.  For  a  discussion  of  these  issues, 
see  the  preamble  to  the  early  warning 


rule  (67  FR  45822  at  844-845).  We  find 
these  reasons  equally  applicable  to  this 
final  rule,  and  for  this  reason,  we  are 
adopting  the  same  definition  previously 
established  at  Section  579.4(d)  for  early 
warning  reporting. 

m.  Section  579.11,  Reporting 
Responsibilities 

Proposed  section  579.13  contained 
five  paragraphs  referring  to  reporting 
responsibilities  relating  to  foreign 
campaigns.  Paragraphs  (a)  and  (b) 
proposed  the  time  frames  within  which 
a  manufacturer  must  submit  a  report  to 
NHTSA.  Paragraph  (c)  proposed  to 
establish  a  due  date  for  reports 
pertaining  to  foreign  campaigns 
conducted  before  the  effective  date  of 
the  final  rule.  Paragraph  (d)  specified 
certain  exclusions  from  reporting. 
Finally,  paragraph  (e)  proposed  to 
require  manufacturers  to  provide  a 
yearly  list  of  substantially  similar 
vehicles.  These  subjects  are  now 
addressed  in  Section  579.11. 

A.  Time  Frames  for  Reporting: 
Paragraphs  (a)  and  (b) 

Proposed  paragraph  (a)  would  require 
a  manufacturer  to  submit  a  report 
within  5  working  days  of  its 
determination  to  conduct  a  foreign 
safety  recall  or  other  safety  campaign 
covering  vehicles  or  equipment 
substantially  similar  to  a  vehicle  or 
equipment  offered  for  sale  or  sold  in  the 
United  States.  Paragraph  (b).  as 
proposed,  would  require  a  manufacturer 
to  submit  a  report,  also  within  5 
working  days,  after  it  receives 
notification  that  a  foreign  government 
(or  a  political  subdivision  of  that 
government)  has  determined  that  a 
safety  recall  or  other  safety  campaign 
must  be  conducted  on  a  substantially 
similar  vehicles  or  equipment. 

Comments  were  suomitted  regarding 
the  sufficiency  of  a  5-working  day 
period  for  submitting  information,  the 
character  of  the  determination  by  the 
foreign  government,  and  the 
appropriateness  of  including  political 
subdivisions  as  a  component  of  a 
foreign  government.  (We  have  addressed 
the  last  issue  earlier  in  this  notice.) 

1.  The  Requirement  To  Report  Within  5 
Working  Days 

The  principal  concern  of  commenters 
was  whether  5  working  days  afforded 
sufficient  time  \o  file  reports  with 
NHTSA. 

Our  proposal  was  based  upon  the 
specific  language  of  Section  30166(1), 
which  requires  that  manufacturers 
notify  NHTSA  "not  later  than  5  working 
days  after  determining  to  conduct  a 
safety  recall  or  other  safety  campaign  in 


a  foreign  countr\' '  on  substantially 
similar  vehicles  and  equipment,  or  after 
receiving  notification  from  a  foreign 
government  that  such  a  campaign  must 
be  conducted.  Congress  did  not  provide 
direction  on  the  meaning  or 
implementation  of  the  5  working  days 
period  for  submission  of  these  reports. 
In  the  NPRM,  we  assumed  that  this  5- 
day  period  was  based  upon  the  time 
period  in  regulations  NHTSA  had 
adopted  to  implement  the  defect  and 
noncompliance  notification  provisions 
of  the  Vehicle  Safetv  Act.  Section 
30119(c)(2)  of  the  Vehicle  Safety  Act 
states  in  pertinent  part  that  notification 
to  the  Secretar>'  of  such  defects  or 
noncompliances  under  Section  30118 
"shall  be  given  within  a  reasonable  time 
after  the  manufacturer  first  decides  that 
a  safety-related  defect  or  noncompliance 
exists."  After  notice  and  comment,  we 
adopted  a  regulation  specifying  that 
"not  more  than  5  working  days'  is  a 
"reasonable  time"  for  notifying  NHTSA 
of  decisions  that  will  lead  to  domestic 
recall  campaigns  (49  CFR  573.6(b) 
(2002)). 

Based  on  our  tentative  reading  of  the 
TREAD  Act.  we  proposed  that  the  time 
period  for  reporting  foreign  safety 
recalls  or  other  safety  campaigns  be  5 
working  days  from  the  date  that  the 
manufacturer,  including  one  of  its 
subsidiaries  or  affiliates,  decides  to 
conduct,  or  is  notified  by  a  foreign 
government  (including  a  foreign 
governmental  unit)  that  it  must  conduct, 
the  recall  or  other  campaign.  As  we 
noted  in  the  NPRM,  "the  5-day  period 
in  Section  30166(1)  is  ver\'  achievable  in 
those  cases  in  which  the  decision  to 
conduct  the  recall  or  other  campaign  is 
made  by.  or  with  the  concurrence  of.  the 
manufacturer's  headquarters  and  there 
is  little  doubt  that  the  foreign  vehicles 
or  equipment  in  question  are  identical 
or  substantially  similar  to  vehicles 
offered  for  sale  in  the  U.S."  We  thought 
it  reasonable  to  assume  that,  in  most 
cases,  local  subsidiaries  or  affiliates  of 
multinational  manufacturers  are  not 
authorized  to  decide  to  conduct  safety 
recalls  or  other  safety  campaigns 
without  the  concurrence  of  the 
corporate  headquarters,  or  at  least 
without  contemporaneously  advising 
such  headquarters  of  the  action.  Thus, 
the  headquarters  would  have  at  least 
basic  information  on  the  recall  or 
campaign. 

As  we  further  noted  in  the  NPRM,  as 
a  practical  matter,  we  would  expect  few 
difficulties  when  a  foreign  government 
provides  notification  of  its 
determination  that  a  recall  or  other 
campaign  must  be  conducted  (there 
have  been  very  few  recalls  ordered  by 
foreign  governments).  We  would  expect 
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that  there  would  be  communications 
between  the  foreign  government  and  the 
manufacturer's  headquarters  or  its  local 
subsidiary  or  affiliate  before  a 
government-directed  recall,  so  that  any 
formal  notification  would  not  be  a 
complete  surprise  to  the  manufacturer. 
In  anv  event,  in  our  view,  the 
notification  would  be  in  the  form  of  a 
written  communication  to  the 
manufacturer  or  its  local  entitv  The 
addressee  would  be  deemed  to 
"receive  "  the  notification  when  it  is 
delivered  by  mail,  facsimile  or  other 
mechanism  to  the  addressee.  This 
document  could  readilv  be  forwarded  to 
a  manufacturer's  headquarters  and  then 

to  NHTSA. 

We  recognized  that  it  may  be  difficult 
for  a  local  subsidiary  or  affiliate  to  know 
whether  the  vehicles  or  equipment 
covered  by  the  recall  or  other  campaign 
in  its  countn.-  are  substantially  similar  to 
products  offered  for  sale  in  the  I'nited 
States.  However,  we  e.xpected  that  thf 
parent  corporation  could  readilv 
address  this  question.  Manufacturers 
could  assure  that  all  recalls  and 
campaigns  in  foreign  countries  be 
brought  to  the  irttention  (jf  appropriate 
persons  at  the  company's  headquarters, 
who  would  be  able  to  decide  promptlv 
whether  thev  must  be  reported  to 
NHTSA   In  addition,  the  annual  list  of 
similar  vehicles  to  be  submitted  by  the 
manufacturer  to  NHTSA  pursuant  to 
section  579  11  (e)  could  be  sent  to  all 
foreign  subsidiaries  and  affiliates  of  a 
vehicle  manufacturer,  which  would 
assist  them  to  know  whether  a  recall  or 
other  campaign  needed  to  be  reported. 

There  were  a  number  of  comments  on 
the  meaning  of  ".5  working  days"  V'W. 
Delphi,  and  Bendix  recommended  that 
"5  working  davs  "  be  defined  as  5 
business  days  in  the  foreign  countrv 
involved  in  the  report  at  issue  The 
Alliance  would  interpret  the  term  to 
mean  the  days  that  a  manufacturer 
conducts  business,  and  would  not 
include  davs  in  which  the  manufacturer 
might  be  closed  for  "scheduled  factory 
and  headquarters  shutdowns  (which 
occur  with  regularity  in  foreign  markets 
for  a  period  of  a  week  or  more  at  a 
time)."  V\\'  recommended  that  there 
should  be  a  ma.ximum  number  of  U.S. 
davs  encompassed  in  the  phrase. 
Comments  bv  AIAM  and  TMA  were 
much  the  same,  and  quantified  the 
maximum  number  of  days  as  15  U.S. 
business  days. 

We  do  not  believe  that  the  reporting 
will  involve  a  complex  sequenc:es  of 
events,  and  our  experience  and  the 
comments  did  not  show  otherwise  The 
statute  addresses  identical  or 
substantially  similar  vehicles  and 
equipment  in  at  least  one  foreign 


country  and  the  United  States.  To 
satisfy  reporting  obligations,  ordinarily 
offices  in  no  more  than  one  or  two 
foreign  countries  would  be  involved. 

Reports  of  foreign  recalls  and 
campaigns  that  the  agencv  has  received 
to  date  pursuant  to  49  U.S.C.  30166(1) 
reflect  a  variety  of  practices,  as  the 
following  examples  show.  Where  a 
multinational  manufacturer  has  its 
world  headquarters  in  the  United  States, 
reports  have  been  submitted  by  the  U.S.- 
based  entity  stating  that  the  company 
and  its  various  subsidiaries  and 
affiliates  were  conducting  field  actions 
in  markets  other  than  the  United  States. 
In  addition,  a  report  has  been  submitted 
by  the  North  American  operations  arm 
of  a  U.S. -based  company  informing  the 
agencv  that  a  foreign  subsidiary  had 
notified  a  foreign  government  of  a 
particular  matter.  Where  a  multinational 
manufac:turer  is  based  in  a  foreign 
I  ountrv.  ordinarily  the  U.S.  subsidiar\" 
submits  the  report.  On  .some,  the  U.S. 
subsidiarv  submitted  a  report  on  behalf 
of  the  foreign  parent.  On  others,  the  U.S. 
subsidiarv  simply  submitted  a  report. 
One  foreign  company  reported  on  the 
U.S.  subsidiary's  letterhead.  With  regard 
to  the  lines  of  communications,  in  some 
cases,  the  foreign  parent  communicated 
directlv  to  authorities  in  countries  other 
than  the  United  States.  In  others,  the 
foreign  subsidiary  lf..g..  in  Australia) 
provided  information  that  there  has 
been  a  campaign.  In  vet  others,  the 
report  simply  stated  that  the 
inaiuifacturer  was  submitting 
iniorinatii>n  on  a  particular  campaign, 
and  identified  the  country  and  vehicles 
iinnlved.  In  one.  the  manufacturer 
referred  to  the  fac:tory  as  having 
provided  information.  Some  identified  a 
manufacturer,  which  often  is  identified 
as  the  foreign  parent,  but  other  times  is 
a  subsidiarv  in  a  foreign  country.  One 
reported  that  its  foreign  licensee 
planned  to  recall  vehicles  assembled  by 
the  licensee.  Although  the  examples 
above  reflei;t  a  variety  of  practices,  each 
of  them  is  straightfonvard. 

The  decision  to  conduct  a  recall  or 
other  safety  campaign  ordinarily  would 
be  made  by  or  at  least  appnned  by  the 
corporate  parent.  For  example,  if  a  Ford 
or  General  Motors  product  were 
involved,  the  decision  to  conduct  the 
re(  all  or  campaign  ordinarily  would  be 
made  or  at  least  approved  in  the  United 
States.  If  a  Toyota.  BMW,  or  Hyundai 
product  were  involved,  the  decision 
ordinarily  would  be  made  or  approved 
in  a  foreign  corporate  headquarters. 

We  recognize  that,  in  theory,  recalls 
or  campaigns  ordered  by  a  foreign 
government  could  raise  additional 
concerns  {eg.,  the  possibility  of  delay  in 
notif\ing  the  corporate  headquarters 


and  the  possible  need  for  translation  of 
the  recall  order).  However,  such 
government-ordered  recalls  are  very- 
rare,  and  translation  is  not  an  issue 
since,  as  noted  by  RMA,  only  three 
countries  other  than  the  United  States 
have  statutes  authorizing  the 
government  to  recall  vehicles  or 
equipment,  and  all  of  these  are  English- 
speaking  (Canada,  the  United  Kingdom, 
and  Australia).  Also,  the  statutory 
obligation  to  report  under  49  U.S.C. 
30166(1)  had  been  in  place  for  over  one 
year  by  the  time  that  the  comment 
period  on  the  NPRM  closed,  and  the 
comments  did  not  demonstrate  any 
insurmountable  problems. 

The  statute  establishes  a  deadline  that 
counts  working  days.  We  believe  that  it 
is  appropriate  to  base  this  period  on  the 
general  business  practice  of  the 
involved  offices  of  each  individual 
manufacturer,  including  its  relevant 
subsidiaries  or  affiliates.  As  discussed 
above,  this  could  include  offices  in  the 
country  where  the  recall  or  campaign  is 
directed  by  the  government,  the 
multinational  headquarters,  and  the 
US.  subsidiary,  if  any.  In  some 
countries,  general  business  practice  may 
be  a  matter  of  law:  in  others,  a  matter 
of  custom,  but  it  is  the  framework 
within  which  all  manufacturers  conduct 
their  business  operations.  By  "general 
business  practice.  "  we  mean  the  days 
that  the  corporate  offices  of  a  company 
conduct  business  (in  the  United  States, 
generally  Monday  through  Friday)  as 
ccmtrasted  with  the  days  that  its  plants 
are  in  operation  (in  the  United  States, 
this  often  includes  Saturday).  For 
example,  on  a  certain  day,  a  factory  may 
be  closed  for  inventory  but  its  corporate 
office  remains  open;  that  day  would  be 
a  "working"  day.  We  have  not  adopted 
a  mJLximum  reporting  date  of  15  U.S. 
working  days  because  working  days 
may  be  determined  on  the  basis  of  the 
general  business  practices  of  countries 
other  than  the  United  States,  and  it  is 
possible  that  ""5  working  days"  in  a 
foreign  country,  under  some 
circumstances  such  as  corporate 
shutdown  for  an  annual  summer 
vacation,  could  exceed  15  U.S.  working 
davs. 

MEMA  commented  that  the  5-day 
period  should  begin  on  the  date  that  the 
manufacturer  determines  that  the 
vehicle  or  equipment  recalled  is 
substantially  similar  to  a  U.S.  product 
rather  than  the  date  the  manufacturer  or 
government  determines  that  a  recall  is 
required.  This  comment  is  posited  on 
the  presumed  difficulty  of  identif\'ing 
substantially  similar  vehicles  and 
equipment  in  the  United  States  at  the 
time  a  foreign  campaign  is  determined 
to  be  conducted.  However,  the  statute  is 
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clear  that  5  working  days  is  counted 
from  the  day  of  a  manufacturer's 
determination  or  its  receipt  of  notice 
from  a  foreign  government.  We  believe 
that  MEMA's  suggestion  would 
introduce  too  much  potential  delay  into 
the  process. 

Accordingly,  the  final  rule  states  that, 
where  a  determination  is  made  by  a 
manufacturer,  the  5-working  day  period 
"is  determined  by  reference  to  the 
general  business  practice  of  the  office  in 
which  such  determination  is  made,  and 
to  the  office  reporting  to  NHTSA 
(Section  579.11(a)).  Where  a 
determination  is  made  by  a  foreign 
government,  the  5-working  day  period 
"is  determined  by  reference  to  the 
business  practice  of  the  office  where  the 
manufacturer  receives  such  notification, 
the  manufacturer's  international 
headquarters  office  (if  involved),  and 
the  office  reporting  to  NHTSA  (Section 
579.11(b)). 

In  determining  the  5-working  day 
period,  the  particular  working  days  of 
the  offices  involved  in  individual 
reports  would  be  considered  in  toto. 
The  rule  does  not  provide  separate  5- 
working  day  periods  to  each  office 
within  the  multinational  manufacturer 
that  is  involved  in  the  determination 
and  reporting  process.  The  following 
hypothetical  illustrates  how  working 
days  are  computed.  It  assumes  that  a 
vehicle  manufacturer's  world 
headquarters  is  in  Germany,  with 
subsidiaries  in  Asia  and  the  United 
States.  The  Asian  subsidiary  receives  a 
governmental  notice  on  Thursday, 
September  1 ,  that  it  must  conduct  a 
safety  recall  of  certain  vehicles.  That 
day  does  not  count  in  the  computation 
of  the  relevant  period,  particidarly  in 
view  of  the  fact  that  the  notice  might  not 
be  received  until  late  in  the  day.  On 
Friday.  September  2,  the  subsidiary 
reviews  the  notice,  and  perhaps 
translates  it  into  German  (Day  1).  The 
subsidiary  observes  a  Saturday  and 
Sunday  weekend,  and  Monday  is  a 
national  and  corporate  holiday.  On 
Tuesday,  September  6,  the  subsidiary 
faxes  the  original  and  the  translation  to 
Germany  (Day  2).  On  Wednesday, 
September  7,  the  German  headquarters 
confirms  that  the  vehicles  are 
substantially  similar  to  those  sold  in  the 
United  States,  and  that  the  recall  must 
be  reported  to  NHTSA  (Day  3).  The 
headquarters  office  is  closed  on 
Thursday  and  Friday,  as  well  as  the 
weekend.  On  Monday,  September  12, 
the  headquarters  office  prepares  the 
report  and  an  English-language 
translation  of  the  notice  (Day  4). 
Headquarters  faxes  the  report,  notice, 
and  translation  to  its  U.S.  subsidiary  on 
Tuesday,  September  13,  but  the 


subsidiary  is  closed  that  day.  On 
Wednesday,  September  14,  the  U.S. 
subsidiary'  would  be  required  to  submit 
the  materials  to  NHTSA  (the  5th 
working  day). 

2.  A  Manufacturer  Must  Report  to 
NHTSA  Even  if  the  Determination  by  a 
Foreign  Government  Is  Not  a  Final 
Determination 

We  proposed  that  a  manufacturer 
report  to  NHTSA  whenever  it  has  been 
notified  that  the  government  of  a  foreign 
country  has  determined  that  it  should  or 
must  conduct  a  safety  recall  or  other 
safety  campaign  involving  covered 
vehicles  or  equipment,  whether  or  not 
the  subject  of  the  campaign  would  be  a 
safety-related  defect  or  noncompliance 
under  the  laws  of  the  United  States.  For 
example,  if  the  foreign  government 
moves  to  prohibit  further  sales  of  a 
vehicle  for  reasons  relating  to  motor 
vehicle  safety,  we  would  consider  that 
action  to  be  the  equivalent  of  a  "safety 
campaign." 

The  Alliance  and  MEMA  commented 
that  the  notification  by  a  foreign 
government  should  be  one  that  is 
"written."  In  the  NPRM,  we  had 
assumed,  as  noted  above,  that  such 
notification  would  be  in  written  form, 
but  we  did  not  specify  it  in  the 
regulatory  text.  We  are  clarifying  this  in 
the  final  rule,  and  the  text  of  the  final 
rule  clarifies  that  reporting  is  only 
required  with  respect  to  written 
notifications. 

There  may  be  occasions  when  the 
manufacturer  will  contest  a  foreign 
government's  determination  or  order,  be 
it  proposed  or  final.  In  the  United 
States,  NHTSA  may  make  an  initial 
decision  that  a  defect  or  noncompliance 
exists  pursuant  to  49  U.S.C.  30118(a), 
affording  the  manufacturer  and  public 
an  opportunity  to  present  data,  views, 
and  arguments.  Then  NHTSA  may  make 
a  final  decision  that  a  defect  or 
noncompliance  exists  and  order  a  recall 
under  49  U.S.C.  30118(b).  Such  an  order 
can  be  challenged  in  court. 

We  are  not  fully  conversant  with  the 
administrative  and  judicial  practices  of 
countries  other  than  the  United  States, 
and  we  asked  for  comments  on  the 
vehicle  and  equipment  safety  recall 
laws  and  practices  of  other  countries  as 
they  might  relate  to  implementation  of 
reporting  of  foreign  governmental  defect 
determinations.  RMA  advised  that  "only 
the  United  States,  Canada,  the  United 
Kingdom,  and  Australia  have  statutes 
authorizing  the  federal  (or  national) 
government  to  recall  motor  vehicles  or 
motor  vehicle  equipment  in  use  in  those 
countries)."  However,  RMA  did  not 
discuss  these  statutes  in  detail,  and 
there  were  no  other  comments  on 


possibly  relevant  laws  or  regulations  of 
other  countries. 

The  Alliance  did  not  provide  any 
information  on  countries  with  statutes 
authorizing  recalls  or  on  particular 
difficulties  that  its  members  would 
likely  encounter  with  respect  to  them. 
Instead,  the  Alliance  asserted  that 
NHTSA's  lack  ( ^  familiarity  with  the 
practices  of  oth<'r  countries  justified 
excluding  any  determination  other  than 
a  final  one.  It  commented  that  a  term 
such  as  a  "conditional  "  determination 
might  be  meaningful  when  used  in  the 
context  of  some  of  NHTSA's  regulaton," 
proceedings  but  much  less  clear  in  other 
unspecified  countries.  It  asked  "is  a 
foreign  government's  expression  of 
interest  in  a  potential  defect  a 
conditional'  determination  that  a  recall 
is  required?  At  what  point  during  a 
pending  investigation  does  official 
curiosity  become  a  conditional' 
determination?  "  In  our  view,  an 
"expression  of  interest"  or  "curiosity"  is 
nothing  more  than  that.  However,  a 
conditional  determination  reflects  at 
least  some  belief  on  the  part  of  the 
foreign  government  that  a  recall  should 
be  conducted,  and  thus  is  of  interest  to 
NHTSA,  even  if  a  further  step  is  needed 
prior  to  a  directive  that  a  recall  take 
place. 

RMA  would  apply  the  criterion  that 
"the  determination  would  be  considered 
a  safety-related  defect  under  U.S.  law,  " 
and  that  only  final  determinations 
should  be  reported.  At  the  present  time, 
we  do  not  expect  foreign  law  to  mirror 
the  Vehicle  Safety  Act  with  respect  to 
such  determinations,  and  we  do  not 
know  whether  elements  of  U.S.  law- 
would  be  met.  The  RMA  formulation 
could  result  in  non-reporting  where  a 
foreign  recall  was  based  on  a  somewhat 
different  standard  than  governs  under 
U.S.  law.  Also,  this  could  result  in 
extensive  delays  before  a  resolution  of 
whether  a  condition  was  a  defect  under 
foreign  law.  Even  in  the  United  States, 
some  cases  have  remained  unresolved 
for  an  extended  period  of  time  following 
an  initial  decision  under  Section 
30118(a).  Further,  RMA's  criterion 
would  not  encompass  determinations 
covering  "other  safety  campaigns," 
which  could  be  ordered  in  the  absence 
of  a  defect  determination.  Information 
about  interim  determinations  or  safet\' 
campaigns  where  a  defect  has  not 
explicitly  been  found  to  exist  will 
enhance  NHTSA's  ability  to  give  earlier 
consideration  to  potential  defects  in 
vehicles  operated  abroad  that  might  also 
exist  in  substantially  similar  vehicles  in 
the  United  States.  We  therefore  are 
adopting  the  proposal  to  require 
reporting  of  all  determinations  by 
foreign  governmental  entities,  whether 
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proposed,  interim,  or  final,  that  a  recall 
or  other  safety  campaign  must  be 
conducted  and  regardless  of  whether 
there  has  been  a  finding  of  a  safety- 
related  defect. 

B  Onp-time  Historical  Reporting: 
Paragraph  Icl 

Manufacturers  have  been  required  to 
report  determinations  or  nntific  atinns  of 
applicable  foreign  recalls  and  other 
safety  campaigns  to  us  since  November 
1.  2000,  the  effective  date  of  Section 
3016htl)  Some  have  done  so.  In  order 
to  be  certain  that  we  are  aware  of  all 
such  determinations  and  notifications, 
we  proposed  that  manufacturers  provide 
us  with  reports  of  all  relevant 
determinations  and  notifications 
between  November  1.  2000.  and  the 
effective  date  of  the  final  rule,  if  they 
had  not  already  been  reported  to  us. 
This  one-time  historical  reporting 
would  assure  that  we  receive 
information  on  recalls  and  campaigns 
that  might  not  previously  have  been 
reported  to  us  because  of  uncertainty 
w  hether  such  campaigns  covered 
substantially  similar  vehicles  and 
equipment  within  the  meaning  specifii'd 
in  the  final  rule.  We  proposed  that 
reports  would  be  due  within  .'JO  days  of 
the  effective  date  of  the  final  rule. 

We  had  no  comments  on  this 
proposal,  and  we  are  idopting  it  as 
section  579. 11  (c).  However,  to  avoid 
unnecessary  burdens  and  duplicative 
reporting,  we  are  including  a  provision 
stating  that,  if  a  foreign  recall  or 
campaign  has  already  been  reported  to 
.NHTSA.  it  need  not  be  resubmitted 
under  section  .079  iKc)  if  the  original 
report  identified  the  model(s)  and 
model  vear(s)  of  the  products  that  were 
the  subject  of  the  foreign  recall  or 
campaign,  identified  the  identical  or 
substantially  similar  L  .S.  products,  and 
identified  the  defect  or  other  condition 
that  led  to  the  foreign  recall  or 
campaign. 

C  Exfmptions  From  Reporting: 
Paragraph  Idl 

In  the  NPRM.  we  recognized  that 
manufacturers  may  conduct  identical 
recalls  in  the  I'.S.  and  abroad.  We 
proposed  that  a  manufacturer  would  not 
be  required  to  report  foreign  recalls  or 
campaigns  to  us  under  this  rule  if  it  had 
filed  a  Part  573  report  covering  the  same 
safety  defect  or  noncompliance  in 
substantially  similar  products  offered 
for  sale  or  in  use  in  the  I'nited  States, 
provided  that  the  manufacturers 
remedy  in  the  foreign  campaign  is 
identical  to  that  provided  in  the  ILS 
campaign,  and  the  scope  of  the  foreign 
campaign  is  not  broader  than  that  of  the 
U.S.  campaign. 


The  Alliance  commented  that  it  was 
"inappropriate  and  unnecessary  to 
condition  the  availability  of  this 
exemption  on  the  motivations  of  the 
manufat  turer  to  undertake  the 
campaigns,  which  may  well  be  different 
from  country  to  country."  For  example, 
Section  30118  motivates  a  manufacturer 
files  a  Part  573  report  but  that  would  not 
be  the  motivation  for  a  parallel 
campaign  outside  the  United  States.  In 
its  view,  "the  objective  fact  that  a 
foreign  c  ampaign  is  being  undertaken" 
should  be  sufficient.  We  believe  the 
Alliance  is  reading  this  phrase  in  a 
manner  different  than  we  intended.  In 
our  view,  the  phrase  "for  the  same  or 
substantially  similar  reasons  '  means 
that  a  manufacturer  is  conducting  a 
foreign  campaign  for  the  same  or 
substantially  reasons  relating  to  motor 
vehicle  safety  that  it  filed  a  Part  573 
report.  We  are  therefore  modifying  the 
phrase  in  section  579.11(d)(1)  of  the 
final  rule  to  read  "for  the  same  or 
substantially  similar  reasons  relating  to 
motor  vehicle  safety." 

In  addition,  the  Alliance  expressed 
cimcern  "about  the  limitation  of  the 
exemption  to  campaigns  in  which  the 
remedies  are  identical."  For  example: 

.•\n  illiislralioii  (it  a  (..impaign  in  uhi(  h 
remedit's  might  liilfi^r  is  oiu^  in  which  thi- 
failiin-  is  likely  to  occur  only  in  cold  or  cool 
teinperalures,  such  thai  nil  (onsurners  in  the 
I'nited  Stales  receive  a  replai  ement 
component  to  protect  against  the  possibility 
of  failure,  but  consumers  in  countries  with 
hot  (  limales  year-round  need  only  receive  an 
inspe(  lion  with  a  replacement  as  necessary. 

On  reflection,  we  have  decided  that 
the  exemption  should  apply  even  if  the 
remedies  in  foreign  countries  and  the 
United  States  are  not  identical.  Pursuant 
to  49  U.S.C.  30120(a)(1).  a  manufacturer 
may  elect  the  remedy  for  a  defect  or 
noncompliance.  In  general.  NHTSA 
docs  not  question  the  appropriateness  of 
a  remedy  selected  by  a  manufacturer 
unless  there  is  some  reason  to  believe 
that  it  is  not  adequate.  If  we  do  open  an 
investigati(m  into  the  adequacy  of  a 
remedy  in  the  United  States,  we  can  and 
will  obtain  any  relevant  information 
,ibout  foreign  remedies. 

The  Alliance  was  also  concerned 
about  limiting  the  exemption  to 
campaigns  in  which  the  "scope"  of  the 
foreign  campaign  "is  identical  to  the 
scope  of  the  L'.S.  campaign."  In  its  view, 
if  "scope"  means  the  population  of 
potentially  affected  vehicles,  then  the 
exemption  will  become  meaningless,  as 
vehicle  models  abriiad  will  differ  from 
those  in  the  United  States.  According  to 
the  .-Mliance.  the  "scope"  of  the 
campaign  should  not  matter  "as  long  as 
NHTSA  has  received  a  Part  573  report 
about  the  same  alleged  defect  on  U.S. 


vehicles  with  a  proposed  scope  that  is 
suitable  and  appropriate  for  the  U.S. 
market." 

The  Alliance  misquoted  the 
regulatory  text.  The  exemption  applies 
not  if  the  scope  is  "identical."  but  if 
"the  scope  of  the  foreign  recall  or 
campaign  is  not  broader  than  the  scope 
of  the  recall  campaign  in  the  United 
States."  By  "scope,"  we  meant  the 
subject  matter  of  the  recall  and  the  time 
frame  in  which  the  recalled  vehicles 
were  manufactured.  For  example,  if 
both  the  U.S.  and  foreign  campaigns 
related  to  the  same  defect  in  a  hydraulic 
brake  system,  the  scope  may  be 
identical.  But  if  the  foreign  recall 
included  a  recall  of  hydraulic  brake 
hoses  used  in  vehicles  with  the  brake 
system  that  was  not  included  in  the  U.S. 
recall,  the  scope  would  not  be  identical 
and  the  campaign  would  have  to  be 
reported.  Similarly,  if  the  foreign  recall 
covered  three  model  years  and  the  U.S. 
recall  covered  only  one  of  those  years, 
the  foreign  recall  would  have  to  be 
reported.  Of  course,  the  manufacturer 
would  have  the  opportunity  to  provide 
an  explanation  of  why  the  smaller  scope 
of  the  U.S.  recall  was  appropriate. 

The  Alliance  recommended 
expanding  the  exemption  to  cover 
circumstances  in  which  a  foreign  safety 
recall  is  properly  and  timely  reported  to 
NHTSA.  and  is  later  expanded  by  the 
manufacturer  to  other  foreign  countries. 
In  its  view,  as  long  as  NHTSA  has  been 
informed  of  the  first  foreign  recall,  "and 
has  the  necessary-  information  to  make 
a  judgment  about  whether  a  similar 
campaign  is  warranted  in  the  United 
States,  it  should  not  need  to  receive 
redundant  reports  when  that  campaign 
is  extended  to  other  foreign  countries." 
We  disagree.  The  decision  to  broaden 
the  scope  of  a  foreign  recall  and  extend 
it  to  other  foreign  countries  may  be 
based  upon  factors  that  differ  from  those 
which  resulted  in  the  initial  foreign 
campaign  reported  to  NHTSA.  such  as 
the  climate  or  road  conditions  in  which 
a  vehicle  is  operated.  Given  the  wide 
variety  of  vehicle  operating 
environments  in  the  United  States, 
information  on  the  extension  of 
campaigns  could  prove  of  assistance  in 
fulfilling  the  purpose  of  the  TREAD  Act 
of  earlier  detection  of  potential  safety 
defects.  We  therefore  have  not  adopted 
a  new  exemption. 

As  noted  above,  we  are  exempting 
from  reporting  any  safety  campaign 
involving  substantially  similar  motor 
vehicle  equipment  that  does  not 
perform  the  same  function  in  vehicles  or 
equipment  sold  or  offered  for  sale  in  the 
United  States.  See  Section  579.11(d)(2). 

In  addition,  we  are  not  requiring 
manufacturers  to  report  to  us  a  foreign 
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safety  recall  (or  other  safety  campaign) 
whose  sole  subject  is  a  label  affixed  to 
a  vehicle  or  equipment.  See  Section 
579.11(d)(3).  Some  foreign  recalls 
involve  failure  to  follow  requirements 
for  labels  in  a  foreign  language  that  are 
not  germane.  Even  if  the  label  is  in 
English,  the  govenunental  requirement 
in  the  foreign  country  is  likely  to  be 
different  from  the  applicable  U.S. 
requirements.  Moreover,  the  agency  has 
often  judged  errors  in  labels  to  be 
inconsequential  to  safety  when 
manufacturers  reporting  such 
noncompliances  imder  Part  573  have 
petitioned  for  determinations  under  Part 
556  that  they  be  relieved  of  further 
notification  and  remedy  obligations.  For 
these  reasons,  we  have  concluded  that 
reports  of  foreign  recalls  or  campaigns 
involving  only  labels  are  not  likely  to 
lead  to  discovery  of  defects  or 
noncompliances  in  identical  or 
substantially  similar  U.S.  vehicles  and 
equipment  that  require  remedial  action. 

TMA  noted  that  differences  in  various 
regions  worldwide  could  influence 
recalls  that  might  not  be  necessary 
under  the  Vehicle  Safety  Act.  TMA 
would  report  these  foreign  recalls,  but 
commented  that  it  would  be  appropriate 
for  a  manufacturer  to  provide  its  views 
of  why  such  recalls  should  not  be 
conducted  in  the  United  States.  Nothing 
in  today's  final  rule  requires  or  prohibits 
such  an  addition  to  a  report,  but  if  a 
manufacturer  chooses  to  amplify  a 
report,  its  views  should  follow  the 
information  that  the  rule  requires  in  the 
report. 

Harley-Davidson  pointed  out  that  the 
European  Union  (EU)  has  mandated  a 
uniform  two-year  warranty  on  new 
vehicles,  and  that  manufacturers  may 
conduct  campaigns  in  order  to  honor 
the  warranties.  In  its  opinion,  such 
campaigns  ought  to  be  excluded  from 
reporting.  We  do  not  agree;  if  an  EU 
warranty  campaign  meets  the  definition 
of  "safety  recall"  or  "other  safety 
campaign,"  it  must  be  reported. 

D.  Annual  Identification  of 
Substantially  Similar  Vehicles: 
Paragraph  (e) 

In  commenting  on  the  early  warning    • 
reporting  ANFRM,  the  Alliance 
suggested  that  each  vehicle 
manufacturer  submit  to  NHTSA 
annually,  at  the  beginning  of  each 
model  year,  a  list  of  the  vehicles  that  the 
manufactiu^r  intends  to  sell  abroad 
during  that  year  that  the  manufactiu-er 
believes  are  "substantially  similar"  to 
vehicles  sold  or  plaimed  for  sale  in  the 
United  States.  We  thought  that  such  a 
list  could  help  both  the  manufacturers 
and  NHTSA  in  determining  whether 
foreign  recalls  and  other  campaigns 


need  to  be  reported.  Accordingly,  we 
proposed  that  manufacturers  identify, 
not  later  than  November  1  of  each  year, 
any  vehicles  they  plan  to  sell  abroad  in 
the  next  year  that  they  believe  to  be 
substantially  similar  to  vehicles  sold  or 
offered  for  sale  in  the  United  States,  or 
plaimed  for  sale  in  the  United  States 
during  the  next  year. 

AIAM  commented  in  the  context  of 
the  component-based  proposed  criterion 
of  the  definition  of  "substantially 
similar"  motor  vehicle,  and  its  comment 
is  moot  since  we  are  adopting  a 
platform-based  criterion.  Harley- 
Davidson  asserted  that  it  does  not  know- 
as  of  each  November  1  all  the 
motorcycles  that  will  be  substantially 
similar  to  its  U.S.  models  in  the  12 
months  of  the  next  calendar  year,  as  its 
model  year  ends  on  June  30  of  any  given 
year,  and  decisions  regarding  models  for 
the  second  half  of  that  calendar  year  are 
not  made  until  January  of  that  year.  The 
regulation  does  not  require  that  a 
manufacturer  provide  a  definitive  and 
final  list,  only  an  identification  of  the 
vehicles  it  "plans"  to  sell  in  the  coming 
year  as  of  November  1.  If  its  plans 
change  thereafter,  a  manufacturer  would 
not  be  reauired  to  amend  the  list. 

Given  tne  lack  of  coimnents  by  other 
manufacturers,  there  appears  to  be  no 
problem  in  providing  NHTSA  with  an 
annual  list  of  vehicles  as  of  November 
1.  Generally,  manufacturers  will  have 
made  advance  announcements  of  their 
plans  for  the  following  calendar  year  by 
that  date.  If  there  are  confidentiality 
concerns,  manufacturers  may  request 
confidential  treatment  pursuant  to  49 
CFR  part  512. 

Accordingly,  we  are  adopting  our 
proposal.  See  Section  579.11(e).  We  are 
adding  the  requirement  that  the 
manufacturer  also  identify  the  vehicle 
sold  in  the  United  States  that  is 
identical  or  substantially  similar  to  the 
identified  vehicle  being  sold  in  a  foreign 
country. 

TV.  Section  579.12,  Contents  of  Reports 

Under  the  NPRM,  proposed  Section 
579.14  (adopted  as  Section  579.12) 
contedned  two  subsections,  the  first 
specifying  the  contents  of  the  report  to 
NHTSA  and  the  second  dealing  with  the 
reporting  of  information  that  is  not 
available  at  the  time  of  the  initial  report. 

A.  Contents  of  the  Report 

When  a  manufacturer  of  motor 
vehicles  or  motor  vehicle  equipment 
decides  to  conduct  a  notification  and 
remedy  campaign  in  the  United  States 
to  address  a  safety-related  defect  or  a 
noncompliance  with  a  FMVSS,  or  is 
ordered  to  do  so  by  NHTSA,  it  must 
furnish  information  to  the  agency  as 


specified  in  49  CFR  part  573.  "Defect 
and  noncompliance  reports."  The 
contents  of  the  required  notification  are 
set  out  in  Section  573.6(c)(l-ll) 
(formerly  Section  573.5(c)(l-ll)).  These 
include  the  manufacturer's  name 
(paragraph  (c)(1)).  identification  of  the 
vehicles  or  items  of  motor  vehicle 
equipment  potentially  containing  the 
defect  or  noncompliance,  including  a 
description  of  the  manufacturer's  basis 
for  its  determination  of  the  recall 
population  and  a  description  of  how  the 
vehicles  or  items  of  equipment  to  be 
recalled  differ  from  similar  vehicles  or 
items  of  equipment  that  the 
manufacturer  has  not  included  in  the 
recall  (paragraph  {c)(2)).  the  supplier  of 
the  defective  or  noncomplying 
equipment  where  applicable  (paragraph 
(c)(2)(iv)).  the  total  number  of  vehicles 
or  items  of  equipment  potentially 
containing  the  defect  or  noncompliance 
(paragraph  (c)(3)).  the  percentage  of 
vehicles  that  actually  contain  the  defect 
or  noncompliance  (paragraph  (c)(4)).  a 
description  of  the  defect  or 
noncompliance  (paragraph  (c)(5)).  in  the 
case  of  a  defect,  a  chronology  of 
principal  events  that  were  the  basis  for 
the  determination  including  summaries 
of  field  or  service  reports,  warranty 
claims,  and  the  like  (paragraph  (c)(6)). 
in  the  case  of  a  noncompliance,  the  test 
results  or  other  basis  upon  which  the 
manufacturer  made  its  determination 
(paragraph  (c)(7)). 

We  proposed  that  this  same 
information  be  provided  in  the 
manufacturer's  notification  to  NHTSA 
of  a  safety  recall  or  other  safety 
campaign  in  a  foreign  country.  In 
addition,  the  manufacturer  w  ould  have 
to  identify  the  foreign  country,  state 
whether  the  determination  was  made  by 
the  manufacturer  or  by  a  foreign 
government,  state  the  date  of  the 
determination,  state  whether  the  action 
in  question  was  a  safety  recall  or  other 
safety  campaign,  and  identif\'  with 
specificity  the  motor  vehicles  or  motor 
vehicle  equipment  sold  or  offered  for 
sale  in  the  United  States  that  are 
identical  or  substantially  similar  to 
those  covered  by  the  foreign  campaign. 
Manufacturers  who  are  reporting 
campaigns  ordered  by  a  foreign 
government  would  also  be  required  to 
furnish  copies  of  the  determination  by 
the  foreign  government  in  the  original 
language  and  translated  into  English  (if 
necessary). 

We  recognized  that  this  is  more 
information  than  is  currently  required 
in  connection  with  some  campaigns  in 
the  United  States  that  are  not  safety 
recalls  under  the  Vehicle  Safety  Act. 
Under  former  49  CFR  573.8  (now 
section  579.5(a)),  manufacturers  must 
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merely  submit  the  documents  that  they 
send  to  more  than  one  owner  or  dealer 
rt^garding  vehicle  and  equipment 
malfunctions,  and  they  need  not 
provide  all  the  information  set  out  m  49 
CFR  573.6(c).  We  proposed  to  require 
more  complete  information,  in  part, 
because  of  the  difficulty  in 
distinguishing  between  "safety  recalls" 
and  'other  safety  campaigns'  in  foreign 
countries  We  asked  for  comments  on 
whether  and  how  the  level  of  detail  can 
be  reduced  for  certain  type  of  foreign 
safety  campaigns. 

The  .\lliance,  Nissan,  and  MEMA 
each  commented  that  it  would  be 
burdensome  and  unnecessary  to  provide 
all  the  information  proposed  to  be 
submitted. 

With  respect  to  the  seven  items  of 
mformatiun  we  proposed  to  require 
based  on  former  section  573.5(cK 
Nissan.  MEMA.  and  AlAM 
recommended  limiting  these  to 
paragraphs  lc)l  I Hidentification  of 
manufacturer).  (c)(2)(identification  of 
vehicle  or  equipment),  and  (c)(5) 
(description  of  the  defect).  Each 
suggested  that  NHTSA  could  request 
hulher  infnrmatnm  if  the  agency  desired 
it.  These  commenters  contended  that 
some  of  the  seven  items  of  information 
mav  not  have  been  developed,  and  that 
their  collection  would  he  time- 
consuming  RMA  would  limit  reports  to 
only  information  covered  by  former 
section  573.8  (notices,  bulletins,  and 
other  communications). 

After  reviewing  these  comments,  we 
have  decided  that  it  is  not  necessary  for 
purposes  of  foreign  recall  and  campaign 
reporting  to  require  information 
specified  by  49  CFR  573.6  paragraphs 
(c)(4)  (the  percentage  of  vehicles  or 
equipment  items  estimated  to  contain 
the  defect).  (c)(6)[in  the  case  of  a  defe<  t. 
a  chronology  of  principal  events  thiit 
were  the  basis  for  the  determination 
including  summaries  of  field  or  service 
reports,  warranty  claims,  and  the  like). 
and  (c)(7)  (in  the  case  of  a 
noncompliance,  the  test  results  or  other 
basis  upon  which  the  manufacturer 
made  its  determination).  By  not 
requiring  these  three  items  of 
informaticm.  the  burden  upon 
manufacturers  will  be  lessened. 
However,  in  addition  to  those  that  the 
manufacturers  did  not  object  to.  we  will 
adopt  our  proposal  to  require  the 
information  specified  in  paragraph  (c)(3) 
(the  total  number  of  vehicles  or  items  of 
equipment  covered  by  the  foreign 
campaign)  This  information  has  been 
provided  in  numerous  reports  of  foreign 
recalls  received  to  date,  and  its 
collection  is  unlikely  to  be  burdensome 
As  for  RMA's  comment,  as  we  stated 
above,  we  believe  it  is  important  to 


require  more  complete  information  than 
is  required  for  domestic  actions  that  are 
not  safety  recalls,  in  part  because  of  the 
difficulty  in  distinguishing  between 
■safety  ret  alls"  and  "other  safety 
campaigns    in  foreign  countries. 

No  commenter  addressed  the  other 
information  regarding  foreign 
campaigns  that  we  proposed  to  require, 
and  we  are  adopting  those  requirements 
in  the  final  rule  We  are  also  adding  the 
requirements  that  the  report  itself  be 
<iated.  and  that,  in  the  case  of  a  recall. 
It  describe  the  manufacturers  program 
for  remedying  the  defect  or 
noncompliance,  information  presently 
lequireil  by  section  573.6(c)(8)  for  U.S. 
recalls. 

[i  Information  .Vof  Availablf^  at  the 
Timf  of  thf  Initial  Ht'port 

As  discussed  above,  foreign  recalls 
and  other  safety  campaigns  must  be 
reported  within  5  working  days.  We 
recognized  that  some  of  the  required 
information  might  not  be  available 
uithin  5  working  days  Consistent  with 
redesignated  section  573.6(b).  we 
proposed  that  such  information  be 
submitted  as  it  becomes  available.  There 
were  no  t;oininents  on  this  aspect  of  our 
proposal,  and  we  are  adopting  it.  See 
section  579.12(b). 

V.  Section  579.3|b),  Who  May  Submit 
Reports 

In  Its  defect  and  noncompliance 
reporting  regulations,  the  agency  has 
addresse()  the  question  of  who  may  file 
a  detei  I  or  noncompliance  report  related 
to  an  imported  item.  Under  49  (]FR 
573.3(b).  in  the  case  of  vehicles  or 
equipment  imported  into  the  United 
States,  a  defect  or  noncompliance  report 
may  be  filed  by  either  the  fabricating 
manufacturer  or  the  importer  of  the 
vehicle  or  etjuipment.  Defect  and 
noncomplianie  reports  covering 
vehicles  manufactured  outside  of  the 
United  States  have  generally  been 
suhn.itted  by  the  importer  of  the 
vehicles,  which  is  usually  a  subsidiary 
of  a  foreign  parent  corporation  {e.g.. 
defects  in  vehicles  made  in  lapan  by 
Honda  Motor  ('o  Ltd.  are  reported  by 
American  Honda  Motor  Co.,  Inc..  even 
if  the  vehicle  was  certified  by  Honda 
Motor  Co.  Ltd). 

We  proposed  in  section  579.15  to 
apply  the  reporting  requirements  for 
foreign  campaigns  in  the  same  manner 
as  we  currently  utilize  for  reporting 
noncompliance  and  defect 
determinations  to  NHTSA  under  part 
573.  That  is  to  say.  the  report  might  be 
filed  bv  either  the  fabricating 
manufacturer  or  by  the  importer  of  the 
vehicle  that  is  identical  or  substantially 
similar  to  that  covered  by  the  foreign 


recall  or  other  safety  campaign.  The 
Alliance  recommended  that  the  final 
rule  "contain  a  provision  authorizing 
manufacturers  engaged  in  joint  ventures 
or  other  similar  enterprises  to  allocate 
between  or  among  themselves  which 
entity  will  assume  responsibility  for 
reporting  to  NHTSA"  The  Alliance 
asserted  that  allocation  of  responsibility 
would  be  similar  to  that  between 
component  suppliers  and  OE 
manufacturers  in  part  573. 

In  the  early  warning  NPRM,  we  also 
proposed  that  fabricating  manufacturers 
or  importers  could  file  early  warning 
reports.  Howev  er.  in  the  final  rule,  we 
expanded  these  entities  and  adopted 
section  579.3(b).  which  specifies  that: 

111  the  case  ot  rfn>  report  required  under 
subpart  C  of  this  part,  compiidiu  e  by  the 
fdbii(  Hting  inaiuifac  turer.  the  importer,  the 
brrfiid  name  uuner.  or  a  parent  or  I'niled 
States  subsidiarv  ol  sue  h  fabri(  ator.  importer, 
or  brand  name  owner  of  the  motor  vehicle  or 
motor  vehicle  equipment,  shall  be  lonsidered 
compliance  b\  all  persons 

We  are  adopting  largely  the  same 
reporting  provision  for  manufacturers 
who  report  foreign  c;ampaigns.  We 
believe  that  this  is  responsive  to  the 
Alliance's  recommendation.  In  any 
event,  we  note  that  historically.  Alliance 
members'  U.S.  headquarters  (if  the 
multinatiimal  headquarters  is  in  the 
US)  or  L'.S.  subsidiarv-  (if  the 
multinational  headquarters  is  in  a 
foreign  country)  have  submitted  reports 
under  section  30166(1)  and  that  this  has 
sufficed.  However,  rather  than  adopting 
a  separate  provision  in  Subpart  B.  we 
are  amending  section  579.3  to 
redesignate  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d)  respectively,  and 
to  adopt  a  new  paragraph  (b)  which 
reads: 

In  the  case  nt  anv  report  required  under 
subpart  B  of  this  part.  ( ompiiance  bv  the 
fabricating  manufac  turer.  the  importer,  the 
brand  name  owner,  or  a  parent  or  subsidiary 
of  sue  h  fabricator,  importer,  or  brand  name 
owner  ot  the  motor  vehii  le  or  motor  vehicle 
equipment  that  is  identii  al  or  substantially 
similar  to  ihat  i  overed  bv  the  foreign  recall 
or  other  safety  campaign,  shall  be  considered 
compliance  by  all  persons. 

It  should  be  noted  that  this  differs 
from  the  early  warning  reporting 
paragraph  in  that  a  report  may  be  filed 
bv  a  "subsidiary."  not  just  a  "United 
States  subsidiary.""  This  means  that  any 
of  the  named  entities,  including  a 
foreign  subsidiary  who  makes  a 
determination  or  receives  a  notice  from 
a  foreign  government,  may  file  a  report, 
whether  it  is  located  in  the  United 
States  or  in  a  foreign  countr>-.  As  we 
noted  in  the  NPRM,  a  multinational 
corporation  must  ensure  that  all 
relevant  campaign  information 
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throughout  the  world  is  made  available 
to  whatever  entity  makes  those  reports 
so  that  its  designated  entity  timely 
provides  the  information  to  NHTSA. 
Thus,  it  would  be  a  violation  of  law  for 
a  foreign  manufacturer  to  designate  its 
U.S.  importer  as  its  reporting  entity,  and 
then  fail  to  assure  that  it  is  provided 
with  information  about  relevant  foreign 
recalls  and  campaigns.  All 
manufacturers  will  have  to  adopt  and 
implement  practices  to  assure  the 
proper  flow  of  information  regarding 
relevant  foreign  recalls  and  campaigns. 

There  was  one  further  reporting  issue. 
Under  proposed  section  579.13(a),  after 
a  manufacturer  determines  to  conduct  a 
foreign  safety  campaign  "covering" 
substantially  similar  motor  vehicles  and 
equipment,  the  manufacturer  "of  the 
vehicle  or  equipment  covered  by  the 
recall  or  other  campaign"  would  report 
the  determination  to  NHTSA.  Johnson 
found  it  unclear  whether  "the 
manufacturer  who  makes  (the  recall) 
determination  is  the  one  who  needs  to 
make  the  report."  Johnson  noted  that 
"in  the  case  of  original  equipment  or 
replacement  equipment,  the  equipment 
manufacturer  can  make  the 
determination  of  defect.  In  those  cases, 
the  equipment  manufacturer  should  be 
the  person  who  makes  the  report 
required  under  section  579.13(a)."  It 
argued  that  "imposing  an  obligation  on 
the  manufacturer  'covered  by'  the  recall 
is  ambiguous,  particularly  in  a  case 
where  a  recall  by  a  vehicle  manufacturer 
is  undertaken  as  a  result  of  a  defect 
discovered  by  the  vehicle  manufacturer 
in  an  original  component  made  by  an 
equipment  manufacturer."  It  would 
clarify  that  the  manufacturer  making  the 
report  is  the  manufacturer  making  the 
determination  to  recall. 

The  issue  of  alternative  reporting 
responsibilities  has  been  addressed  with 
respect  to  notification  of  defects  and 
noncompliances  that  lead  to  domestic 
recall  campaigns  in  section  573.3(e). 
This  paragraph  permits  either  a  vehicle 
manufacturer  or  an  OE  manufacturer  to 
notify  NHTSA  if  the  OE  manufacturer's 
defective  equipment  is  used  only  in  the 
vehicles  of  that  manufacturer,  and  the 
reporting  manufactxuer  to  conduct  the 
remedial  campaign.  This  paragraph 
appears  to  be  the  basis  of  Johnson's 
comment. 

We  did  not  address  the  issue  of 
alternative  reporting  responsibilities  in 
the  context  of  foreign  campaigns  in  the 
NPRM.  Under  our  proposed  fifth 
criterion,  substantially  similar  vehicles 
would  be  those  sharing  the  component 
that  led  to  the  safety  recall  or  campaign. 
Thus,  it  did  not  seem  likely  that  the 
foreign  manufacturer  of  the  defective  OE 
would  be  the  person  determining  to 


conduct  a  safety  recall  of  foreign  motor 
vehicles  equipped  with  its  defective  OE. 
However,  in  the  final  rule,  as  discussed 
above,  we  have  moved  to  a  platform- 
based  criterion.  This  means  that,  even  if 
the  same  defective  OE  is  used  in  both 
U.S.  and  foreign  vehicles  and  in  the 
same  application,  the  vehicle 
manufacturer  is  not  required  to  report 
the  campaign  to  NHTSA  if  the  two 
vehicles  do  not  share  a  common 
platform  (or  qualify-  as  substantially 
similar  vehicles  under  one  of  the  other 
three  criteria).  We  have  concluded  that 
Johnson's  suggestion  provides  greater 
clarity,  and  we  are  including  language 
in  final  section  579.11(a)  to  clarify  that 
the  manufacturer  making  the 
determination  to  conduct  a  safety  recall 
or  other  safety  campaign  is  the 
manufacturer  required  to  report  to 
NHTSA.  We  are  making  a  corresponding 
clarification  in  section  579.11(b)  that  it 
is  the  manufacturer  that  receives  the 
notification  from  a  foreign  government 
that  must  report  to  NHTSA. 

VI.  Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory-  Policies  and  Procedures. 
This  document  was  not  reviewed  under 
Executive  Order  12866.  It  has  been 
determined  that  the  rulemaking  action 
is  not  significant  under  Department  of 
Transportation  regulatorv'  policies  and 
procedures. 

We  estimate  that  fewer  than  500 
reports  of  foreign  recalls  and  other 
safetv  campaigns  will  be  submitted 
annually:  some  of  these  would  involve 
parallel  campaigns  in  multiple 
countries.  The  costs  associated  with  this 
rule  are  minimal  and  are  principally 
related  to  hours  of  burden.  There  would 
be  costs  in  determining  whether 
vehicles  or  equipment  that  are  covered 
by  a  foreign  recall  or  campaign  are 
identical  or  substantially  similar  to 
vehicles  and  equipment  sold  in  the 
United  States,  anci  there  will  be  costs 
associated  with  preparing  and 
submitting  the  annual  list  of 
substantially  similar  vehicles.  The  cost 
of  determining  which  vehicles  are 
substantially  similar  will  be  less  under 
the  final  rule  because  the  most  relevant 
criterion  will  be  commonality  of  the 
vehicle  platform,  rather  than 
commonality  of  parts  giving  rise  to  the 
foreign  campaign,  as  initially  proposed. 
Moreover,  the  existence  of  the  annual 
list  will  simplify  this  decision. 

There  will  be'costs  to  manufacturers 
to  prepare  and  submit  reports  of  these 
recalls  and  campaigns  to  the  agency.  If 
a  determination  has  been  made  by  a 
foreign  government  in  a  language  other 
than  English,  a  manufacturer  would  also 
have  the  cost  of  translating  the 


determination  before  supplying  if  to  us: 
however,  currently  such  determinations 
are  not  made  in  any  language  other  than 
English.  Finally,  there  may  be  costs 
involved  in  searching  out  and  filing 
reports  with  NHTSA  that  are  related  to 
foreign  determinations  made  between 
November  1.  2000  and  the  effective  date 
of  the  final  rule.  The  costs  would  appear 
to  be  principally  those  of  man-hours. 
We  estimate  that  the  costs  will  be  less 
than  5200,000  per  year  industrv  -wide. 
We  sought  comments  from 
manufacturers  on  the  estimated  costs  of 
meeting  a  final  rule  based  on  this 
proposal  and  received  none. 

Regulatory  Flexibility  Act.  We  have 
also  considered  the  impacts  of  this 
rulemaking  action  in  relation  to  the 
Regulator}-  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  I  certifv'  that  this  rulemaking 
action  does  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  most 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  that  operate 
internationally  are  not  small  entities. 
Anv  small  business  that  operates 
internationally  is  likely  to  have  less 
than  one  report  per  year  to  send  to 
NHTSA.  Thus,  the  final  rule  is  not 
economically  significant,  and  no 
regulatory  fiexibility  analysis  has  been 
prepared. 

Executive  Order  13132  (Federalisnil. 
Executive  Order  13132  on  "Federalism" 
requires  us  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  "regulators- 
policies  that  have  federalism 
implications.  "  The  E.O.  defines  this 
phrase  to  include  regulations  "that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
regulates  the  manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment, 
will  not  have  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent.  as  specified  in 
E.O. 13132. 

Civil  Justice  Reform.  This  final  rule 
will  not  have  a  retroactive  or 
preemptive  effect,  and  judicial  review  of 
it  may  be  obtained  pursuant  to  5  U.S.C. 
702.  That  section  does  not  require  that 
a  petition  for  reconsideration  be  filed 
prior  to  seeking  judicial  review-. 

Paperwork  Reduction  Act.  The  final 
rule  requires  a  manufacturer  of  motor 
vehicles  and  motor  vehicle  equipment 


63310  Federal  Register / Vol.  67.  No.  198 /Friday.  October  11.  2002 /Rules  and  Regulations 


to  report  information  and  data  to 
NHTSA  if  it  decides  to  conduct,  or  if  it 
is  informed  by  a  foreign  government 
that  it  must  conduct,  a  safety  recall  or 
other  safety  campaign  in  a  country 
outside  the  United  States.  These 
provisions  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  bv  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1329.  We  published  a 
Paperwork  Reduction  Act  Notice  on 
.\ugust  q,  2002  {^7  FR  51925). 
Following  receipt  of  comments,  due  by 
October  8.  2002.  we  will  submit  the 
required  materials  to  OMB  for  its 
approval,  pursuant  to  the  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.SC.  3501  et  seq]. 

List  of  Subjects  in  49  CFR  Part  579 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements 

PART  579— REPORTING  OF 
INFORMATION  AND 
COMMUNICATIONS  ABOUT 
POTENTIAL  DEFECTS 

1.  The  authority  citation  for  part  579 
continues  to  read  as  follows: 

Authority:  Sec:.  3.  Pub.  L   106-414    114 
Stat.  IHOU  149  i:.S.C.  30102-10.3.  301 12. 
301 17-121.  30166-167):  delegation  of 
authoritv  -it  4>)  f :FR  1  .iO. 

Subpart  A — General 

2.  Section  579  2  is  revised  to  read  as 
follows: 

§  579.2     Purpose. 

The  purpose  of  this  part  is  to  enhance 
motor  vehicle  safetv  bv  spwifving 
information  and  doc:uments  that 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  must  provide 
to  NHTSA  with  respet:t  to  possible 
safetv-related  defects  and 
noncompliances  in  their  products, 
including  the  reporting  of  safety  recalls 
and  other  safety  campaigns  that  the 
tUtmufacturer  conducts  outside  the 
Inited  States 

3  Sec:tion  579  3  is  amended  bv 
revising  paragraph  (a),  by  redesignating 
paragraphs  (b)  and  (c)  as  (c)  and  (d) 
respectively,  and  by  adding  a  new 
paragraph  (b).  to  read  as  follows: 

§  579.3    Application. 

(a)  This  part  applies  to  all 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  with  respect  to 
all  motor  vehicles  and  motor  vehicle 
equipment  that  have  been  offered  for 
sale,  sold,  or  leased  in  the  United  States 
by  the  manufacturer,  including  anv 
parent  corporation,  any  subsidiary  or 


affiliate  of  the  manufacturer,  or  any 
subsidiarv  or  affiliate  of  any  parent 
corporation,  and  with  respect  to  all 
motor  vehicles  and  motor  vehicle 
equipment  that  have  been  offered  for 
sale.  sold,  or  leased  in  a  foreign  country 
bv  the  manufacturer,  including  any 
parent  corporation,  any  subsidiary  or 
affiliate  of  the  manufacturer,  or  any 
subsidiary  or  affiliate  of  any  parent 
corporation,  and  are  identical  or 
substantially  similar  to  any  motor 
vehicles  or  motor  vehicle  equipment 
that  have  been  offered  for  sale,  sold,  or 
leased  in  the  United  States. 

(b)  In  the  ca.se  of  any  report  required 
under  subpart  B  of  this  part,  compliance 
bv  the  fabricating  manufacturer,  the 
importer,  the  brand  name  owner,  or  a 
parent  or  subsidiarv  of  such  fabricator, 
importer,  or  brand  name  owner  of  the 
motor  \  ehicle  or  motor  vehicle 
equipment  that  is  identical  or 
substantially  similar  to  that  covered  by 
the  foreign  recall  or  other  safety 
campaign,  shall  be  considered 
compliani f  b\  all  persons. 
***** 

4   Section  579.4(c)  is  amended  by 

adding  in  alphabetic:al  order  the  terms 

"foreign  country,"  "foreign 

government."  "other  safetv  campaign." 

and  'safetv  recall."  to  read  as  follows: 

§  579.4    Terminology. 
***** 

(c)  (HhtT  ttrms  *    *    * 

***** 

Forfii^n  cnuntn-  means  a  country 
other  than  the  Unitcid  States. 

Forfign  goverii/nenf  means  the  central 
government  of  a  foreign  country'  as  well 
as  any  political  subdivision  of  that 
country. 
***** 

Other  safety  campaign  means  an 
action  in  which  a  manufacturer 
communicates  with  owners  and/or 
dealers  in  a  foreign  country  with  respect 
to  conditions  under  which  motor 
vehicles  or  equipment  should  be 
operated,  repaired,  or  replaced  that 
relate  to  safety  (excluding  promotional 
and  marketing  materials,  customer 
satisfaction  surveys,  and  operating 
instructions  or  owner's  manuals  that 
accompany  the  vehicle  or  child  restraint 
svstem  at  the  time  of  first  sale);  or 
advice  or  direction  to  a  dealer  or 
distributor  to  cease  the  delivery  or  sale 
of  spei:ified  models  of  vehicles  or 
equipment. 
***** 

Safet\'  recall  means  an  offer  by  a 
manufacturer  to  owners  of  motor 
vehicles  or  equipment  in  a  foreign 
country  to  provide  remedial  action  to 
address  a  defect  that  relates  to  motor 


vehicle  safety  or  a  failure  to  comply 
with  an  applicable  safety  standard  or 
guideline,  whether  or  not  the 
manufacturer  agrees  to  pay  the  full  cost 
of  the  remedial  action. 
***** 

5.  Section  579.4(d)  is  amended  by 
removing  the  title  and  introductory 
phrase  "Terms  related  to  foreign  claims. 
For  purposes  of  subpart  C  of  this  part:" 
and  bv  adding  in  its  place  "Identical  or 
suhstantiallv  similar  motor  vehicle,  item 
of  motor  vehicle  equipment,  or  tire." 

6-7.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B — Reporting  of  Safety 
Recalls  and  Other  Safety  Campaigns  in 
Foreign  Countries 

Stu. 

.t7<1.1  1     Reporting  responsibilities. 
.57VJ.  12     Contents  of  reports. 
n7q.13-.T79.20     |  Reserved] 

Subpart  B — Reporting  of  Safety 
Recalls  and  Other  Safety  Campaigns  in 
Foreign  Countries 

§579.11     Reporting  responsibilities. 

(a)  Determination  by  a  manufacturer. 
Not  later  than  5  working  days  after  a 
manufacturer  determines  to  conduct  a 
safetv  recall  or  other  safety  campaign  in 
a  foreign  country  covering  a  motor 
vehicle,  item  of  motor  vehicle 
equipment,  or  tire  that  is  identical  or 
substantially  similar  to  a  vehicle,  item 
of  equipment,  or  tire  sold  or  offered  for 
sale  in  the  United  States,  the 
manufacturer  shall  report  the 
determination  to  NHTSA.  For  purposes 
of  this  paragraph,  this  period  is 
determined  by  reference  to  the  general 
business  practices  of  the  office  in  which 
such  determination  is  made,  and  the 
office  reporting  to  NHTSA. 

(b)  Determination  by  a  foreign 
government.  Not  later  than  5  working 
davs  after  a  manufacturer  receives 
written  notification  that  a  foreign 
government  has  determined  that  a  safety 
recall  or  other  safety  campaign  must  be 
conducted  in  its  country  with  respect  to 
a  motor  vehicle,  item  of  motor  vehicle 
equipment,  or  tire  that  is  identical  or 
substantially  similar  to  a  vehicle,  item 
of  equipment,  or  tire  sold  or  offered  for 
sale  in  the  United  States,  the 
manufacturer  shall  report  the 
determination  to  NHTSA.  For  purposes 
of  this  paragraph,  this  period  is 
determined  by  reference  to  the  general 
business  practices  of  the  office  where 
the  manufacturer  receives  such 
notification,  the  manufacturers 
international  headquarters  office  (if 
involved),  and  the  office  reporting  to 
NHTSA. 
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(c)  One-time  historical  reporting.  Not 
later  than  30  calendar  days  after 
November  12,  2002,  a  manufacturer  that 
has  made  a  determination  to  conduct  a 
recall  or  other  safety  campaign  in  a 
foreign  country,  or  that  has  received 
written  notification  that  a  foreign 
government  has  determined  that  a  safety 
recall  or  other  safety  campaign  must  be 
conducted  in  its  country  in  the  period  • 
between  November  1,  2000  and 
November  12,  2002,  and  that  has  not 
reported  such  determination  or 
notification  of  determination  to  NHTSA 
in  a  report  that  identified  the  modeUs) 
and  model  year(s)  of  the  vehicles, 
equipment,  or  tires  that  were  the  subject 
of  the  foreign  recall  or  other  safety 
campaign,  the  model(s)  and  model 
year(s)  of  the  vehicles,  equipment,  or 
tires  that  were  identical  or  substcmtially 
similar  to  the  subject  of  the  recall  or 
campaign,  and  the  defect  or  other 
condition  that  led  to  the  foreign  recall 
or  campaign,  as  of  November  12,  2002. 
shall  report  such  determination  or 
notification  of  determination  to  NHTSA 
if  the  safety  recall  or  other  safety 
campaign  covers  a  motor  vehicle,  item 
of  motor  vehicle  equipment,  or  tire  that 
is  identical  or  substantially  similar  to  a 
vehicle,  item  of  equipment,  or  tire  sold 
or  offered  for  sale  in  the  United  States. 
However,  a  report  need  not  be 
resubmitted  under  this  paragraph  if  the 
original  report  identified  the  modeUs) 
and  model  year(s)  of  the  vehicles, 
equipment,  or  tires  that  were  the  subject 
of  the  foreign  recall  or  other  safety 
campaign,  identified  the  model(s)  and 
model  year(s)  of  the  identical  or 
substantially  similar  products  in  the 
United  States,  and  identified  the  defect 
or  other  condition  that  led  to  the  foreign 
recall  or  other  safety  campaign. 

(d)  Exemptions  from  reporting. 
Notwithstanding  paragraphs  (a),  (b),  and 
(c)  of  this  section  a  manufacturer  need 
not  report  a  foreign  safety  recall  or  other 
safety  campaign  to  NHTSA  if: 

(1)  The  manufacturer  has  determined 
that  for  the  same  or  substantially  similar 
reasons  relating  to  motor  vehicle  safety 
that  it  is  conducting  a  safety  recall  or 
other  safety  campaign  in  a  foreign 
country,  a  safety-related  defect  or 
noncompliance  with  a  Federal  motor 
vehicle  safety  standard  exists  in 
identical  or  substantially  similar  motor 
vehicles,  motor  vehicle  equipment,  or 
tires  sold  or  offered  for  sale  in  the 
United  States,  and  has  filed  a  defect  or 
noncompliance  information  report 
pursuant  to  part  573  of  this  chapter, 
provided  that  the  scope  of  the  foreign 
recall  or  campaign  is  not  broader  than 
the  scope  of  the  recall  campaign  in  the 
United  States; 


(2)  The  component  or  system  that 
gave  rise  to  the  foreign  recall  or  other 
campaign  does  not  perform  the  same 
function  in  any  vehicles  or  equipment 
sold  or  offered  for  sale  in  the  United 
States;  or 

(3)  The  sole  subject  of  the  foreign 
recall  or  other  campaign  is  a  label 
affixed  to  a  vehicle,  item  of  equipment, 
or  a  tire. 

(e)  Annual  list  of  substantially  similar 
vehicles.  Not  later  than  November  1  of 
each  year,  each  manufacturer  of  motor 
vehicles  that  sells  or  offers  a  motor 
vehicle  for  sale  in  the  United  States 
shall  submit  to  NHTSA  a  document  that 
identifies  both  each  model  of  motor 
vehicle  that  the  manufacturer  sells  or 
plans  to  sell  during  the  following  year 
in  a  foreign  country  that  the 
manufacturer  believes  is  identical  or 
substantially  similar  to  a  motor  vehicle 
sold  or  offered  for  sale  in  the  United 
States  (or  to  a  motor  vehicle  that  is 
planned  for  sale  in  the  United  States  in 
the  following  year),  and  each  such 
identical  or  substantially  similar  motor 
vehicle  sold  or  offered  for  sale  in  the 
United  States. 

§579.12    Contents  of  reports. 

(a)  Each  report  made  pursuant  to 

§  579.1 1  of  this  part  must  be  dated  and 
must  include  the  information  specified 
in  §573.6(cKl).  (c)(2).  (c)(3),  and  (c)(5) 
of  this  chapter.  Each  such  report  must 
also  identify  each  foreign  country  in 
which  the  safety  recall  or  other  safety 
campaign  is  being  conducted,  state 
whether  the  foreign  action  is  a  safety 
recall  or  other  safety  campaign,  state 
whether  the  determination  to  conduct 
the  recall  or  campaign  was  made  by  the 
manufacturer  or  by  a  foreign 
government,  describe  the 
manufacturer's  program  for  remedying 
the  defect  or  noncompliance  (if  the 
action  is  a  safety  recall),  specify  the  date 
of  the  determination  and  the  date  the 
recall  or  other  campaign  was 
commenced  or  will  commence  in  each 
foreign  country-,  and  identify  all  motor 
vehicles,  equipment,  or  tires  that  the 
manufacturer  sold  or  offered  for  sale  in 
the  United  States  that  are  identical  or 
substantially  similar  to  the  motor 
vehicles,  equipment,  or  tires  covered  by 
the  foreign  recall  or  campaign.  If  a 
determination  has  been  made  by  a 
foreign  government,  the  report  must  also 
include  a  copy  of  the  determination  in 
the  original  language  and.  if  the 
determination  is  in  a  language  other 
than  English,  a  copy  translated  into 
English. 

(b)  Information  required  by  paragraph 
(a)  of  this  section  that  is  not  available 
within  the  5-working  day  period 


specified  in  §579.11  of  this  part  shall  be 
submitted  as  it  becomes  available. 

Issued  on:  October  7.  2002. 
Jeffrey  W.  Runge, 
.Administrator. 
|FR  Doc:.  02-25849  Filed  10-10-02:  8:45  ami 
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[Docket  No.  020215032-2127  02: 1.D. 
100102E] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Bluefish  Fishery; 
Commercial  Quota  Transfers 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Commercial  quota  transfers. 

SUMMARY:  NMFS  announces  that  the 
Commonwealth  of  Virginia  and  the 
States  of  Florida  and  Rhode  Island  have 
transferred  100.000  lb  (45.372  kg). 
200,000  lb  (90.744  kg),  and  125.000  lb 
(56.689  kg),  respectively,  of  their  2002 
adjusted  commercial  quotas  to  New 
York.  The  revised  quotas  for  the 
calendar  year  2002  following  the 
transfer  are:  Virginia.  1,095.283  lb 
(496.952  kg).  Florida.  856.269  lb 
(388.507  kg).  Rhode  Island  589.851  lb 
(267,506  kg),  and  New  York.  1.299,372 
lb  (589,284  kg). 

NMFS  has  adjusted  the  quotas  and 
announces  the  revised  commprc:ial 
quotas  for  Virginia.  Florida.  Rhode 
Island,  and  New  York.  This  action  is 
permitted  under  the  regulations 
implementing  the  Fishery  Management 
Plan  for  the  Bluefish  Fishery  (FMP)  and 
is  intended  to  reduce  discards  and 
prevent  negative  economic  impacts  to 
the  New  York  commercial  bluefish 
fishery. 

DATES:  Effective  October  10.  2002 
through  December  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin.  Fishers-  Policy  Analyst. 
(978)  281-9104.  fax  (978)  281-9135.  e- 
mail  Mvles.A.Raizin&noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  Atlantic 
bluefish  fishery  are  found  at  50  CFR  part 
648.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  coastal  states 
from  Maine  through  Florida.  The 
process  to«et  the  annual  commercial 
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quota  and  the  percent  allocated  to  each 
state  is  described  in  S  648.160 

The  total  commercial  quota  for 
bluefish  for  the  2002  calendar  vear  was 
set  equal  to  10. ,500. 000  lb  (4.762,720  kg) 
(66  FR  23625.  Mav  9.  2002).  The 
resulting  quotas  for  New  York.  Virginia. 
Florida,  and  Rhode  Island  were 
1.090.436  lb  (494.753  kg).  1,247,348  lb 
(565.787  kg).  1.056.269  lb  (479,115  kg), 
and  714.851  lb  (324.251  kg). 
respectively  Effective.  September  12. 
2002.  (67  FR  57758)  New  York's  quota 
was  reduced  bv  216.064  lb  (98.033  kg) 
to  874.372  lb  (396.721  kg)  and.  effective 
October  H.  2002.  (FR)  Virginia's  quota 
was  reduc  ed  bv  52.065  lb  (23.623  kg)  to 
1.195.283  lb  (541.833  kg). 

The  FMP  allnws  twd  nr  more  states. 
under  mutual  agreement  and  with  the 
concurrence  of  the  Administrator. 
Northeast  Region.  N'MFS  (Regional 
Administrator),  to  transfer  or  combiof 
part  or  all  of  their  annual  commercial 
bluefish  quotas.  The  Regional 
Administrator  must  consider  the  criteria 
set  forth  in  =?  648  160(01 1 1  in  the 
evaluatinn  of  requests  for  quota  transfers 
or  combinations 

\irginia.  Florida,  and  Rhode  Island 
have  agreed  to  transfer  100,000  lb 
(45.372  kg).  200.000  lb  (90.744  kg),  ami 
125.000  lb  (56.689  kg),  respectively,  of 
their  2002  adjusted  commercial  quotas 
to  New  York  The  revisnd  quotas  for  the 
calendar  year  2002  following  the 
transfer  are:  Virginia,  1.095.283  lb 
(496.952  kg).  Florida   856.269  Ih 
(388.507  kg).  Rhode  Island  589.851  lb 
(267.506  kg),  and  New  York.  1.299.372 
lb  (589.284  kg) 

The  Regional  .administrator  has 
determined  that  the  criteria  set  forth  in 
4}  648. 160(f)(1)  have  been  met. 

Classification 

This  action  is  taken  under  50  CFR 
part  648  and  is  exempt  from  review- 
under  E\tx:utive  Order  12866 

Authority:  16  U  S.C.  1801  et  seq. 
Dated:  October  2.  2002. 
Virj^nia  M.  Fay. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  .\ational  Marine  Fisheries  Service. 
[FR  D<)(    02-2fH)14  Filed  10-10-02:  8:4.5  ami 

BILLING  COOe  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  Oil 21 8304-1 304-01 ;  I.D. 
100802B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Offshore 
Component  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
.Service  (NMFS).  National  Oceanic  and 
Atmospheric:  Administration  (NOAA). 
(Commerce 
ACnON:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
( <it(  hing  Pacific  c:od  for  proc:essing  bv 
the  offshore  ( ()m[)onent  in  the  Central 
Regulatorv  Area  of  the  Gulf  of  Alaska 
((.;OA).  This  action  is  necessary  to 
prevent  e.xceeding  the  2002  Pacific  cod 
total  allowable  c:atch  (TAC)  apportioned 
to  vessels  catching  Pacific  c;od  for 
processing  bv  the  offshore  component  of 
the  ('entral  Regul.itorv  .-Krea  of  the  GOA, 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  Oc:tober  8.  2002.  until  2400 
hrs   Alt,  Dec  ember  31.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Furuness.  907-586-7228.  or 
M<ir\  Furuiit'ss@noaa  gov 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GO.\  exclusive  economic  zone 
acKirding  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
-Maska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authoritv  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  bv  U.S.  vessels  in  accordance 
w  ith  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2002  Pac  ific:  cod  TAC 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Central  Regulatory 
Area  is  2.479  metric;  tons  (mt)  as 
established  bv  an  emergencv  rule 
implementing  2002  harvest 
spc'cifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 


956.  January  8.  2002  and  67  FR  34860. 
May  16.  2002). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2002  Pacific  cod 
TAC  apportioned  to  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component  of  the  Central 
Regulatory  Area  of  the  GOA  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  1,979  mt,  and  is 
setting  aside  the  remaining  500  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
prcjcessing  by  the  offshore  component  in 
the  Central  Regulatory  Area  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
mav  be  found  in  the  regulations  at 
i»  679  20(e)  and  (fl. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fisheryv  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
I '.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAC. 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. This  action  is 
required  by  §  679.20  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  <■/  seq. 
Dated:  Octobers.  2002. 
Virginia  M.  Kay. 

A(  tinfi  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
!KK  !)()(    02-2601.3  Filed  U)-8-02:  3:09  pm| 
BILUNG  COOE  3510-22-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  103,  212, 214, 245, 248  and 
299 

[INS  20S0-00] 

RIN1115-AE73 

Certificates  for  Certain  Health  Care 
Workers 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  specifies  the 
organizations  already  authorized  to 
issue  health  care  workers  certificates, 
and  sets  up  procedures  for  authorizing 
additional  organizations,  including  an 
appeals  process  in  the  event  that 
requests  for  authorization  are  denied.  In 
addition,  this  rule  proposes  to  add  the 
requirement  that  all  nonimmigrants 
coming  to  the  United  States  for  the 
primary  purpose  of  labor  as  health  care 
workers,  including  those  seeking  a 
change  of  status,  be  required  to  submit 
a  health  care  worker  certification. 
Previously,  the  Service  had 
implemented  health  care  worker 
certification  requirements  through  three 
interim  regulations.  This  proposed  rule 
expands  on  those  three  interim  rules 
and  allows  for  a  comment  period. 
Finally,  the  Immigration  and 
Naturalization  Service  (Service) 
proposes  amendments  to  a  previously 
created  form  that  will  allow 
organizations  to  formally  seek 
authorization  to  issue  certificates  to 
health  care  workers  in  a  uniform 
manner.  Publication  of  this  proposed 
rule  will  ensure  more  uniformity  in  the 
adjudication  of  petitions  and 
admissibility  determinations  for  aliens 
seeking  to  enter  the  United  States  to 
engage  in  labor  as  health  care  workers. 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  10. 
2002. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Regulations 


and  Forms  Services  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2080-00  on  your  correspondence. 
Comments  may  also  be  submitted 
electronically  to  the  Service  at 
insregs@usdoj.gov.  When  submitting 
comments  electronically,  please  include 
INS  No.  2080-00  in  the  subject  box. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  Mari 
F.  Johnson,  Adjudications  Officer, 
Office  of  Adjudications.  Immigration 
and  Naturalization  Service,  425  I  Street. 
NW..  Room  3214.  Washington.  DC 
20536.  telephone  (202)  353-8177. 
SUPPLEMENTARY  INFORMATION: 

What  Are  the  Provisions  of  Sections 
212(a)(5)(C)  and  (r)  of  the  Immigration 
and  Nationality  Act  (Act)? 

Section  343  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibilitv 
Act  (IIRIRA).  Public  Law  104-208.  110 
Stat.  3009,  636-37  (1996),  created  a  new- 
ground  of  inadmissibility  now  codified 
at  section  212(a)(5)(C)  of  the  Act,  8 
U.S.C.  1182(a)(5)(C).  It  provides  that, 
subject  to  section  212(r)  of  the  Act,  an 
alien  who  seeks  to  enter  the  United 
States  for  the  purpose  of  performing 
labor  as  a  health  care  worker,  other  than 
a  physician,  is  inadmissible  unless  the 
alien  presents  a  certificate  from  the 
Commission  on  Graduates  of  Foreign 
Nursing  Schools  (CGFNS)  or  an 
equivalent  independent  credentialing 
organization  approved  by  the  Attorney 
General  in  consultation  with  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (HHS)  verifv'ing 
that: 

(1)  The  alien's  education,  training, 
license,  and  experience  meet  all 
applicable  statutorv*  and  regulatory 
requirements  for  admission  into  the 
United  States  under  the  classification 
specified  in  the  application;  are 
comparable  with  that  required  for  an 
American  health  care  worker  of  the 
same  type:  are  authentic;  and,  in  the 
case  of  a  license,  unencumbered; 

(2)  The  alien  has  the  level  of 
competence  in  oral  and  written  English 
considered  by  the  Secretary  of  HHS.  in 
consultation  with  the  Secretary  of 
Education,  to  be  appropriate  for  health 


care  work  of  the  kind  in  which  the  alien 
will  be  engaged,  as  shown  by  an 
appropriate  score  on  one  or  more 
nationally  recognized,  commercialh 
available,  standardized  assessments  of 
the  applicant's  ability  to  speak  and 
write  English;  and 

(3)  If  a  majority  of  States  licensing  the 
profession  in  which  the  alien  intends  to 
work  recognize  a  test  predicting  an 
applicant's  success  on  the  profession's 
licensing  or  certification  examination, 
the  alien  has  passed  such  a  test,  or  has 
passed  such  an  examination. 

Section  4(a)  of  the  Nursing  Relief  for 
Disadvantaged  Areas  Act  of  1999 
(NRDAA).  Public  Law  106-95.  now 
codified  at  section  212(r)  of  the  Act.  8 
U.S.C.  1182(r).  created  an  alternative 
certification  process  for  aliens  who  seek 
to  enter  the  United  States  for  the 
purpose  of  performing  labor  as  a  nurse. 
In  lieu  of  a  certification  under  the 
standards  of  secticm  212(a)(5)(C)  of  the 
Act.  an  alien  nurse  can  present  to  the 
consular  officer  (or  in  the  case  of  an 
adjustment  of  status,  the  Attorney 
General)  a  certified  statement  from 
CGFNS  (or  an  equivalent  independent 
credentialing  organization  approved  for 
the  certification  of  nurses)  that: 

(1)  The  alien  has  a  valid  and 
unrestricted  license  as  a  nurse  in  a  State 
where  the  alien  intends  to  be  employed 
and  that  such  State  verifies  that  the 
foreign  licenses  of  alien  nurses  are 
authentic  and  unencumbered; 

(2)  The  alien  has  passed  the  National 
Council  Licensure  Examination 
(NCLEX);  and 

(3)  The  alien  is  a  graduate  of  a  nursing 
program  that  meets  the  following 
requirements: 

(i)  The  language  of  instruction  was 
English;  and 

(ii)  The  nursing  program  was  located 
in  a  country  which: 

(A)  was  designated  by  CGFNS  no  later 
than  30  days  after  the  enactment  of  the 
NRDAA.  based  on  CGFNS  "  assessment 
that  designation  of  such  country  is 
justified  by  the  quality  of  nursing 
education  in  that  country,  and  the 
English  language  proficiency  of  those 
who  complete  such  programs  in  that 
country;  or 

(B)  was  designated  on  the  basis  of 
such  an  assessment  by  unanimous 
agreement  of  CGFNS  and  any  equivalent 
credentialing  organizaticms  which  the 
Attorney  General  has  approved  for  the 
certification  of  nurses;  and 
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(iii)  The  nursing  program: 

(A)  was  in  operation  on  or  before 
November  12.  1999.  or 

(B)  has  been  approved  bv  unanimrtus 
agreement  of  CGFNS  and  any  equivalent 
credentiaiing  organizations  which  the 
Attornev  General  has  approved  for  the 
certification  of  nurses. 

CGFNS  designated  the  follow  ing 
countries  for  purposes  of  this  alternate 
certification:  Australia.  Canada.  Ireland. 
New  Zealand.  South  .Africa,  the  United 
Kingdom,  and  the  L'nited  States. 

How  Has  the  Service  Implemented 
These  Requirements? 

Section  212(a)(5)(C)  of  the  Act  became 
effective  upon  enactment  on  September 
30.  1996.  Shortly  thereafter,  the  Service 
met  and  conferred  with  HHS.  the 
Department  of  Labor  (DOL).  the 
Department  of  Education  (DoED),  the 
Department  of  Commerce  (DOC),  the 
Office  of  the  l'nited  States  Trade 
Representative  (USTR).  and  DOS  to 
reach  consensus  on  the  best  approach 
for  implementation  of  the  new 
provision   in  addition,  the  Service  met 
with  interested  private  organizations 
including  CGFNS,  the  American 
Occupational  Therapists  Association, 
the  National  Board  for  Certification  in 
Occupational  Therapv  (NBCOT).  the 
Federated  State  Board  of  Phvsical 
Therapv.  and  the  .\mencan  Fhvsu  al 
Therapy  .Association. 

The  .Service  has  implemented  section 
?4.<  of  IIR!R.\  and  NRDAA.  via  three 
interim  rules  published  in  the  Federal 
Register  as  follows: 

(1)  Interim  Procedures  for  Certain 
Health  Care  Workers.  63  FR  55007  (Oct 
14.  1998)  (codified  at  8  CFR  212  15  and 
245  14)(the  first  Interim  Rulel; 

(2)  Additional  .Authorization  to  Issue 
Certificates  for  Foreign  Health  Care 
Workers.  64  FR  23174  (April  30.  1999) 
(amending  t)  212  15)(the  second  Interim 
Rule);  and 

(3)  Additional  .Authorization  to  Issue 
Certificates  for  Foreign  Health  Care 
Workers:  Speech  Language  Pathologists 
and  Audiologists.  Medical 
Technologists  and  Technicians,  and 
Physician  Assistants,  66  FR  3440  (jan 
16.' 2001)  (amending  ti212  15)Uhe  third 
Interim  Rule) 

These  current  regulatorv  provisions 
shall  remain  in  effect  until  this 
proposed  rule  is  adopted  as  a  final  rule 

What  Were  the  Provisions  of  the  First 
Interim  Rule? 

The  Service  in  consultation  with  HHS 
initiallv  identified,  on  the  basis  of  the 
legislative  history,  seven  categories  of 
health  care  workers  subject  to  the 
provisions  of  section  212(a)(5)(C)  of  the 
Act.  See  H.R.  CONF.  REP.  NO.  104-828 


at  227  (1996).  The  seven  categories  are 
nurses,  physical  therapists, 
occupational  therapists,  speech- 
language  pathologists,  medical 
technologists  (also  known  as  clinical 
laboratory  scientists),  medical 
technicians  (also  known  as  clinical 
laboratorv  technicians)  and  physician 
assistants.  See  63  FR  at  55008. 

In  the  first  Interim  Rule,  the  Service 
authorized  CGFNS  and  the  NBCOT  to 
issue  certificates  to  immigrant  nurses 
and  oct:upational  therapists 
respectivelv,  established  the  appropriate 
English  language  competency  levels  for 
foreign  nurses  and  occupational 
therapists,  and  specified  exemptions 
from  English  language  proficiency 
testing.  The  first  Interim  Rule  was 
adopted  without  the  notice  and 
comment  period  ordinarily  required  by 
5  U.S.C.  553.  the  Administrative 
Procedure  Act.  because  the  Service 
found  that  delav  in  the  establishment  of 
d  (  ertifiiation  process  could  adversely 
affect  the  provision  of  health  care, 
particularly  in  medically  underser\'ed 
areas  for  nursing  and  occupational 
therapv.  The  Service  identified  two 
criteria  to  support  the  temporarv 
authorization  of  CGFNS  and  the  NBCOT 
to  issue  certificates  to  immigrant  nurses 
and  occupational  therapists;  (1)  The 
existence  of  a  sustained  level  of  demand 
for  foreign  workers  for  the  particular 
occupation  exists;  and  (2)  the  fact  that 
these  are  both  organizations  with  an 
established  track  record  in  providing 
credentiaiing  services. 

The  first  Interim  rule  applied  only  to 
immigrants.  The  Service  and  DOS 
exercised  their  discretion  under  .section 
212(d)(3)  of  the  Act.  8  U.S.C.  1182(d)(3). 
to  waive  the  foreign  health  care  worker 
certification  requirement  for 
nonimmigrant  health  care  workers  until 
promulgation  of  final  implementing 
regulations.  The  Service  and  DOS 
exercised  their  waiver  discretion  after 
carefully  considering  the  complexity  of 
the  implementation  issues,  including 
how  the  health  care  certificate 
requirements  affect  United  States 
obligations  under  international 
agreements,  and  the  need  for  health  care 
facilities  across  the  c;(iuntry  to  remain 
fullv  staffed  and  provide  a  high  quality 
of  service  to  the  public.  The  waiver  of 
inadmissibility  applies  to  nonimmigrant 
health  care  workers  already  in 
possession  of  nonimmigrant  visas  and 
visa  exempt  aliens,  including  Canadians 
applving  for  classification  under  section 
214(e)  of  the  Act.  8  U.S.C.  1184(e)(TN 
classification)   Under  current 
procedures,  a  formal  application  or  fee 
is  not  required  for  a  nonimmigrant 
health  care  worker  t(}  obtain  the  waiver. 
Nonimmigrant  health  care  workers  are 


admitted  on  a  multiple  entry  Form  1-94. 
Arrival — Departure  Record,  for  one  year. 
In  addition,  otherwise  admissible 
dependents  are  also  authorized 
admission  into  the  United  States  for  the 
specific  dates  of  stay  authorized  for  the 
principal  alien.  A  new  waiver  is  not 
required  if  the  nonimmigrant  health 
care  worker  makes  an  application  for 
admission  to  the  United  States  during 
the  validity  period  of  the  previously 
issued  Form  1-94.  Nonimmigrants 
applving  for  TN  classification  are  not 
required  to  pay  the  admission  fee 
described  at  s'CFR  214.6(f)  when 
applving  for  admission  during  the 
validity  period  of  the  previously  issued 
Form  1-94.  Finally,  nonimmigrant 
health  care  workers  are  eligible  for 
extensions  of  the  waiver  and 
corresponding  extensions  of  stay  in 
increments  of  one  year. 

What  Were  the  Provisions  of  the  Second 
Interim  Rule? 

In  the  .second  Interim  Rule,  the 
Service  temporarily  authorized  CGFNS 
to  issue  certificates  to  immigrant 
occupational  therapists  and  physical 
therapists,  temporarily  authorized  the 
Foreign  Credentiaiing  Commission  on 
Physical  Therapy  (FCCPT)  to  issue 
certificates  to  immigrant  physical 
therapists,  and  established  the 
appropriate  English  language 
competency  levels  for  physical 
therapists. 

The  Service,  in  consultation  with 
HHS.  evaluated  CGFNS'  and  FCCPT's 
applications  for  authorization  to  issue 
certificates  under  the  criteria  in  the  first 
Interim  Rule.  The  Service  found  that 
both  CGFNS  and  FCCPT  met  the 
"established  track  record"  criterion,  and 
concluded  that  there  was  a  sustained 
level  of  demand  for  occupational 
therapists  and  for  physical  therapists. 

What  Were  the  Provisions  of  the  Third 
Interim  Rule? 

In  the  third  Interim  Rule,  the  Ser\'ice 
temporarily  authorized  CGFNS  to  issue 
certificates  to  immigrant  speech- 
language  pathologists  and  audiologists, 
medical  technologists  (also  known  as 
clinical  laboratory  scientists),  physician 
assistants,  and  medical  technicians  (also 
known  as  clinical  laboratory 
technicians),  listed  the  passing  scores 
for  the  English  language  tests  for  those 
health  care  occupations,  and  amended 
the  regulations  concerning  which 
organizations  may  administer  the 
English  language  tests.  The  Service  also 
modified  the  criteria  it  had  used  in  the 
first  and  second  Interim  Rules  to 
temporarily  authorize  organizations  to 
issue  certificates  to  immigrant  health 
care  workers. 
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By  the  time  the  third  Interim  Rule  was 
adopted,  the  Service  had  experienced 
tremendous  administrative  difficulty  in 
promulgating  permanent  regvdations 
implementing  8  U.S.C.  1182(a)(5)(C)  due 
to  the  complexity  of  the  issues  to  be 
addressed,  particularly  the  issues 
concerning  the  impact  on  United  States 
obligations  under  various  international 
agreements.  While  the  Service  and  DOS 
had  exercised  their  discretion  under 
section  212(d)(3)  of  the  Act'to 
temporarily  waive  the  inadmissibility  of 
nonimmigrant  health  care  workers, 
thereby  permitting  nonimmigrant  health 
care  workers  to  be  admitted  to  the 
United  States  without  a  certification, 
they  lacked  the  statutory  authority  to 
waive  the  inadmissibility  of  immigrant 
health  care  workers.  Accordingly,  the 
Service  and  DOS  were  unable  to 
adjudicate  the  petitioi\s  of  those 
immigrant  health  care  workers  not 
covered  by  the  first  or  second  Interim 
Rules.  The  immigrant  petitions  and 
adjustment  applications  for  speech- 
language  pathologists  and  audiologists. 
medical  technologists/clinical 
laboratory  scientists,  physician 
assistants,  and  medical  technicians/ 
clinical  laboratory  technicians  had  been 
held  in  abeyance  for  several  years. 
Recognizing  that  it  was  unable  to 
execute  its  adjudicative  functions  with 
respect  to  this  growing  backlog,  the 
Service  did  not  rely  on  the  criterion  of 
a  "sustained  level  of  demand"  for  the 
immigrant  workers  in  question.  The 
Service  found  that  CGFNS  had  an 
established  track  record  in  issuing 
certificates  for  the  additional 
occupations. 

What  Were  the  Provisions  of  the  H-lC 
Rule? 

The  Service  also  published  a  related 
rule  in  response  to  the  passage  of  the 
NRDAA,  Petitioning  Requirements  for 
the  H-lC  Nonimmigrant  Classification 
under  Public  Law  106-95,  66  FR  31107 
(June  11,  2001)  (amending  8  CFR 
214.2(h)).  Among  other  things,  the 
NRDAA  created  an  alternative 
certification  process  for  foreign  nurses 
only,  as  provided  in  section  212(r)  of  the 
Act.  In  the  H-lC  rule,  the  Service 
announced  that  it  would  continue  to 
waive  the  certification  requirements  for 
nonimmigrant  nurses,  pending  the 
promulgation  of  new  regulations 
implementing  both  certification 
processes.  That  is  the  purpose  of  this 
proposed  rule. 

It  should  be  noted  that  in  the  H-lC 
Rule,  the  Service  incorrectly  stated  that 
two  interim  rules  had  been 
promulgated,  which  authorized 
credentiaiing  organizations  to  issue 
certifications  to  immigrant  health  care 


workers  in  three  occupations.  In  fact,  as 
previously  described,  with  the 
publication  of  the  third  Interim  Rule, 
the  Service  had  authorized  credentiaiing 
organizations  to  issue  certifications  in 
all  seven  of  the  health  care  occupations 
initially  identified  as  subject  to  the 
certification  requirements. 

What  Does  This  Rule  Propose? 

This  rule  proposes  to  implement  a 
comprehensive  process  for  the 
certification  of  foreign  health  care 
workers  under  sections  212(a)(5)(C)  and 
(r)  of  the  Act.  It  addresses  foreign  health 
care  workers  coming  to  the  United 
States  on  a  temporary  basis 
(nonimmigrant  aliens)  as  well  as  on  a 
permanent  basis  (immigrants). 

This  rule  proposes  to  amend  8  CFR 
212.15  by: 

(1)  Specifying  which  organizations  are 
authorized  to  issue  certificates 

(§212. 15(e)); 

(2)  Describing  the  required  content  of 
the  certificate  itself  (§  212.15(f)); 

(3)  Specifying  the  English  language 
requirements  for  certification 
(§212.15(g)); 

(4)  Implementing  the  alternative 
certification  process  for  foreign  nurses 
and  the  required  content  of  the  certified 
statement  (§212. 15(h)); 

(5)  Describing  the  procedure  to 
qualifv  as  a  certifying  organization 
(§212".15(j)); 

(6)  Listing  the  standards  that  an 
organization  must  meet  in  order  to 
obtain  and  retain  authorization  to  issue 
foreign  health  care  worker  certifications 
(§212.15(k));and 

(7)  Providing  for  periodic  review  of 
the  performance  of  certifying 
organizations  (§212.15(1))  and  the 
termination  of  their  authoritv 
(§212.15(m)). 

This  rule  proposes  to  amend  8  CFR 
103.1  bv  specifx'ing  at  new  paragraphs 
(f)(3)(iii)(QQ)  and  (RR)  that  the 
Associate  Commissioner  for 
Examinations  exercises  appellate 
jurisdiction  over  applications  for 
authorization  to  issue  foreign  health 
care  worker  certifications,  and  the 
termination  of  authorization  to  issue 
foreign  health  care  worker  certifications. 

This  rule  proposes  to  amend  8  CFR 
103.7(b)(1)  by  adding  a  fee  for  filing 
Form  1-905.  Application  for 
Authorization  to  Issue  Certification  for 
Health  Care  Workers.  This  form  was 
previously  approved  for  use  in  order  to 
ensure  that  organizations  formally 
seeking  authorization  to  issue  health 
care  worker  certificates  or  certified 
statements  will  be  able  to  submit 
complete  and  uniform  applications. 
This  form  has  not  yet  been  implemented 
by  the  Ser\'ice. 


This  rule  proposes  to  amend  8  CFR 
214.1(h)  by  adding  a  requirement  that 
an  alien  who  seeks  to  enter  the  United 
States  for  the  purpose  of  performing 
labor  in  a  health  care  occupation  must 
present  a  foreign  health  care  worker 
certification  to  the  Service  in 
accordance  with  8  CFR  212.15(d). 

This  rule  proposes  to  remove  text  at 
8  CFR  245.14  relating  to  the  adjustment 
of  status  of  certain  health  care  workers. 
This  provision  is  duplicated  bv  the 
provisions  of  8  CFR  212.15(d)." 

This  rule  proposes  to  amend  8  CFR 
248.3  by  adding  paragraph  (i)  to 
mandate  that  a  nonimmigrant  seeking  a 
change  of  status  to  perform  labor  in  a 
health  care  occupation  must  submit  a 
foreign  health  care  worker  certification. 

Who  Is  Subject  to  the  Health  Care 
Certification  Requirements? 

After  the  Service's  consideration  of 
the  relevant  statutory  provisions, 
legislative  history,  judicial  precedent, 
international  agreements,  and  other 
proposed  rulemakings,  and  after 
extensive  consultations  that  the  Service 
has  had  with  other  agencies,  this 
proposed  rule  takes  the  position  that  the 
requirements  of  section  212(a)(5)(C) 
apply  to  both  immigrants  and 
nonimmigrants  who  seek  to  enter  the 
United  States  for  the  purpose  of 
performing  labor  as  a  health  care 
worker.  Physicians,  however,  are 
explicitly  exempted  from  the 
certification  requirement  by  the  statute 
and.  therefore,  are  not  covered  by  this 
rule. 

With  respect  to  immigrants,  the 
certification  requirement  applies  to  both 
aliens  overseas  who  are  seeking  an 
immigrant  visa  before  traveling  to  the 
United  States,  and  aliens  in  the  United 
States  who  are  applying  for  adjustment 
of  status  to  that  of  a  permanent  resident. 
The  Service  interprets  the  statutory 
language,  "any  alien  who  seeks  to  enter 
the  United  States  for  the  purpose  of 
performing  labor  as  a  health  care  worker 

*   *    *"  with  respect  to  immigrants,  to 
limit  the  scope  of  this  provision  to 
aliens  with  an  approved  employment- 
based  (EB)  preference  petition  under 
section  203(b)  of  the  Act.  8  U.S.C. 
1153(b),  to  perform  labor  in  a  covered 
health  care  occupation.  Therefore,  an 
alien  who  has  applied  for  an  immigrant 
visa  or  adjustment  of  status,  pursuant  to 
a  familv  sponsored  petition  under 
section  203(a)  of  the  Act.  8  U.S.C 
1153(a).  or  pursuant  to  an  EB  preference 
petition  for  a  non-health  care 
occupation,  or  pursuant  to  section  209 
of  the  Act.  8  U.S.C.  1159  (adjustment  of 
status  of  refugees),  or  pursuant  to 
section  210  of  the  Act.  8  U.S.C.  1160 
(special  agricultural  workers),  or 
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pursuant  to  section  240A  of  the  Act.  8 
U.S  C.  1229(b)  (cancellation  of  removal). 
or  pursuant  to  section  244  of  the  Act.  8 
U.S.C.  1259  (record  of  admission  for 
permanent  residence),  or  pursuant  to 
anv  other  statutory  provision  relating  to 
admission  as  an  immigrant,  is  not 
subject  to  the  requirements  of  section 
212(a)(5)(C)of  die  Act. 

With  respect  to  nonimmigrants,  the 
proposed  rule  applies  the  certification 
requirement  to  all  aliens  who  have 
obtained  nonimmigrant  status  for  the 
purpose  of  performing  labor  as  a  health 
care  worker,  including,  hut  not  limited 
to.  those  aliens  described  in  sections 
101(a)(15)(H).  (I),  and  (O)  of  the  Act.  H 
U.S.C.  1101(a)(15),  and  aliens  entering 
pursuant  to  section  214(e)  of  the  Act.  8 
U.S.C.  1184(e).  as  TN  professionals. 

The  Service  is  proposing  that  a 
nonimmigrant  entering  the  Iruted 
States  to  receive  training  in  an 
occupation  listed  at  8  CFR  212.15(c) 
will  not  be  required  to  obtain  a  health 
care  certification  This  includes  F-1 
nonimmigrants  receiving  practical 
training  and  J-l  nonimmigrants  coming 
to  the  United  States  to  undertake  a 
training  program  m  a  medical  field.  In 
the  Service's  view,  nonimmigrants 
entering  the  I'nited  States  to  receive 
training  in  a  health  care  occupation  fall 
outside  the  ambit  of  section  212(a)(5)(C) 
of  the  .\ct  because  they  are  not 
independently  performing  the  full  range 
of  duties  of  their  occupation,  and 
therefore  are  not  trntering  for  the 
purpose  of  performing  labor  as  a  health 
care  worker. 

Finally,  the  Service  has  concluded 
that  the  health  care  certification 
requirement  should  not  be  applied  to 
the  spouse  and  dependent  children  of 
an  immigrant  or  nonimmigrant  alien 
Dependent  aliens  enter  the  United 
States  for  the  primar\  purpose  of 
accompanving  the  principal  alien,  nfit  to 
perform  labor  as  a  health  care  worker, 
or  in  any  other  field   .-X  dependent  alien 
derives  his  or  her  nonimmigrant  status 
from  his  or  her  familial  relationship 
with  the  principal  alien  Therefore, 
while  he  or  she  mav  be  permitted  to 
work  in  some  circumstances,  he  or  she 
is  not  required  to  work  in  a  particular 
occupational  field  or  for  a  specific 
emplover  to  maintain  his  or  her  status. 
Accordingly,  regardless  of  whether  or 
not  a  dependent  alien  may  intend  to 
work  in  a  health  care  occupation  listed 
at  8  CFR  212  15(c),  while  accompanying 
the  principal  alien  to  the  United  States, 
he  or  she  would  not  be  subject  to  the 
health  care  worker  c:ertification 
requirement. 

The  Service  is  very  interested  in  and 
invites  public  comment  on  the 


appropriate  scope  of  the  certification 
requirement 

Are  Foreign  Health  Care  Workers  Who 
Have  Been  Trained  in  the  United  States, 
or  Who  Are  In  Possession  of  a  Valid 
State  License.  Subject  to  the  Health 
Care  Certification  Requirement? 

After  passage  of  IIRIR.A.  the  Service 
received  a  number  of  inquiries  and 
comments  regarding  whether  a  foreign 
health  care  worker  in  possession  of  a 
full  and  unrestricted  license  issued  by 
the  State  of  intended  employment 
would  be  required  to  obtain  a  certificate 
under  section  212(a)(5)(C)  of  the  Act. 
After  carefully  considering  the  plain 
language  of  the  statute,  and  upon 
consultation  with  HHS.  the  Service  has 
concluded  that  possession  of  a  State 
license  does  not  e.xempt  a  foreign  health 
care  vvcjrker  from  compliance  with  the 
certification  requirement.  First,  section 
212(a)(5)(C)  of  the  Act  applies  to  all 
aliens  coming  to  perform  labor  as  health 
care  workers,  except  for  phvsicians  and 
for  registered  nurses  who  can  meet  the 
alternative  requirements  in  section 
212(r)  of  the  Act   Nothing  in  the  text  of 
secti(ui  212(a)(5)((;)  of  the  Act  relieves 
alien  health  care  workers  of  this 
requirement,  on  the  ground  that  they 
were  trained  in  the  United  States  or  are 
alread\  licensed  here.  Moreover,  one 
aspect  of  the  required  certification  is  the 
certificati(ui  that  anv  State  license  the 
alien  mav  alread\  have  is 
unencumbered   Indeed,  had  Congress 
intended  to  exempt  such  aliens  from  the 
certification  requirement,  it  would  not 
have  explicitlv  provided  that  the 
certification  must  document  the  fact  of 
an  alien's  successful  passage  of  any  test 
or  examination  that  is  accepted  as 
evidence  of  an  applicant's  likely  success 
on  a  State  licensing  examination,  if  a 
majority  of  States  recognize  such  a  pre- 
licensing  test  or  examination.  In 
addition,  in  NRDAA.  Congress 
explii  itlv  addressed  whether  a  foreign 
nurse,  in  possession  of  a  full  and 
unrestricted  license  issued  by  the  State 
of  intended  employment,  should  be 
sublet  t  to  the  <  ertification  requirement. 
NRIJA.-\  creatt'd  a  less  onerous, 
alternative  method  of  certification  for 
foreign  nurses  who  have  unrestricted 
Sta*e  licenses  and  meet  certain  other 
conditions,  as  provided  in  section  212(r) 
of  the  Act.  The  fact  that  Congress  has 
chosen  not  to  provide  a  less  rigorous 
alternative  certification  option  to  State- 
licensed  foreign  health  care  workers 
other  than  nurses  supports  the  inference 
that  Congress  intended  State-licensed 
foreign  health  care  workers  to  comply 
with  the  certification  prcjcess. 

In  addition  to  the  statutory  scheme, 
there  are  policy  considerations  that 


mitigate  in  favor  of  applying  the 
certification  requirement  to  State- 
licensed  foreign  health  care  workers. 
The  State  .screening  process  alone 
would  not  demonstrate  that  the  other 
two  prongs  of  the  certification 
rc^quirement,  English  language 
competency,  and  comparable  training 
and  unencumbered  licensing,  had  been 
met.  First,  the  State  screening  process 
does  not  always  measure  English 
proficiency.  Secondly.  HHS  has  advised 
the  Service  that  the  State  screening 
process  may  not  always  discover 
encumbrances  and  restrictions  on  a 
license. 

The  statute  and  legislative  history  are 
silent  with  respect  to  whether  foreign 
health  care  workers,  who  received  their 
training  in  the  United  States,  are  subject 
to  the  certification  process.  While  such 
aliens  would  satisfv'  the  comparable 
training  certification  requirements,  their 
licensure  would  not  be  verified,  as 
required  by  the  statute.  Given  the  lack 
of  evidence  of  congressional  intent  that 
such  aliens  be  exempt  from  the  reach  of 
section  212(a)(5)(C)  of  the  Act.  the 
Service  has  concluded  that  foreign 
health  care  workers  who  received  their 
training  in  the  United  States  must 
comply  with  the  certification 
requirement. 

The  Service,  however,  would  not  be 
opposed  to  permitting  credentialing 
organizations  to  develop  a  modified  or 
streamlined  certification  process  for 
forcMgn  health  care  workers  who  hold  an 
unrestricted  State  license,  or  who  have 
been  trained  in  the  United  States.  The 
Service  invites  comments  regarding  the 
feasibility  of  having  a  more  streamlined 
certification  process  for  those  who  train 
in  the  United  States  or  who  are  already 
licensed  here,  and  regarding  specific 
proposals  on  how  to  adopt  such  a 
policy.  The  critical  issue  would  be 
whether,  as  a  matter  of  its  own 
professional  judgment,  the 
appropriating  credentialing  organization 
considers  its  appropriate  to  certify  an 
alien's  satisfaction  of  the  substantive 
requirements  of  section  212(a)(5)(C)  of 
the  Act  on  the  basis  of  the  alien's  having 
been  trained  or  licensed  in  the  United 
States. 

Which  Health  Care  Occupations  Are 
Subject  to  8  U.S.C.  1182(a)(5)(C)? 

As  previously  noted,  after  passage  of 
IIRIRA  the  Service  identified,  on  the 
basis  of  the  legislative  history,  seven 
categories  of  health  care  workers  subject 
to  the  health  care  certification 
rc^quirements.  See  H.R.  CONF.  REP.  NO. 
104-828  at  227  (1996).  The  seven 
categories  are  nurses,  physical 
therapists,  occupational  therapists, 
speech-language  pathologists,  medical 
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technologists  (also  known  as  clinical 
laboratory  scientists),  medical 
technicians  (also  known  as  clinical 
laboratory  technicians)  and  physician 
assistants.  See  the  first  Interim  Rule. 
The  conference  report  also  provided 
that  the  Service  could  designate 
additional  health  care  occupations 
subject  to  certification  by  regulation. 
Since  the  Service  has  limited  agency 
expertise  with  health  care  occupations 
and  issues,  it  has  consulted  extensively 
with  HHS,  the  agency  generally 
responsible  for  overseeing  health  care 
occupations  and  other  related  health 
care  issues  in  the  United  States,  with 
respect  to  the  question  of  whether  aliens 
in  additional  health  care  occupations 
should  be  required  to  comply  with  8 
U.S.C.  1182(a)(5)(C). 

The  Service  and  HHS  have  identified 
two  factors  relevant  to  the  consideration 
of  which  health  care  occupations  fall 
under  the  ambit  of  section  212(a)(5)(C) 
of  the  Act.  The  first  factor  is  whether  the 
health  care  occupation  generally 
requires  a  license  in  a  majority  of  the 
States.  This  factor  reflects  the  States' 
historical  and  practical  experience  in 
distinguishing  between  those  health 
care  occupations  requiring  extensive 
regulation  and  those  occupations  that 
do  not.  The  second  factor  is  whether  the 
health  care  worker  has  a  direct  effect  on 
patient  care,  or  in  other  words  whether 
a  health  care  worker  in  that  occupation 
could  reasonably  pose  a  risk  to  patient 
health. 

Under  this  rule,  health  care  workers 
such  as,  but  not  limited  to,  medical 
teachers,  medical  researchers,  managers 
of  health  care  facilities,  and  medical 
consultants  to  the  insurance  industry 
would  not  be  required  to  comply  with 
the  certification  requirement.  In 
contrast,  health  care  workers,  such  as 
supervisory  physical  therapists,  who 
may  not  typically  be  involved  in  hands- 
on  patient  care  but  do  have  a  direct 
effect  on  patient  care,  would  be  subject 
to  the  certification  requirements.  The 
Service  invites  comments  on  whether 
the  list  of  health  care  occupations 
should  be  expanded,  addressing  its  use 
of  these  two  factors  to  determine  which 
health  care  workers  are  subject  to 
certification,  and  whether  particular 
occupations  should  be  added  to  the  list. 

The  Service  acknowledges  that  the  job 
description  of  certain  occupations  that 
could  be  added  to  the  list,  such  as  a 
"clinical  social  worker,"  may  differ  in 
other  countries  from  the  U.S.  definition 
of  a  "clinical  social  worker."  These 
differences  may  create  confusion  about 
who  exactly  is  subject  to  certification.  A 
solution  may  lie  in  explicitly  defining 
each  health  care  occupation,  subject  to 
certification,  in  the  final  rule. 


Accordingly,  the  Service  invites 
comments  regarding  the  need  to  define 
a  health  care  occupation  that  is  subject 
to  certification. 

How  Will  an  Alien  Submit  the  Foreign 
Health  Care  Worker  Certification  to  the 
Service? 

The  statutory-  language  at  section 
212(a)(5)(C)  of  the  Act  requires  certain 
aliens  seeking  to  enter  the  United  States 
for  the  purpose  of  performing  labor  as 
a  health-care  worker  to  present  a 
certificate  from  CGFNS  or  an  equivalent 
credentialing  organization  to  the 
consular  officer  or.  in  the  case  of  an 
adjustment  of  status,  the  Attorney 
General.  Accordingly,  the  requirement 
that  the  certificate  be  presented  to  a 
consular  officer  at  the  time  of  visa 
issuance  and  to  the  Service  at  the  time 
of  admission  or  adjustment  of  status 
will  continue. 

When  an  alien  seeking  entr\-  to  the 
United  States  to  perform  labor  in  a 
particular  health  care  occupation  has 
already  presented  the  certification  and 
been  admitted  as  a  nonimmigrant,  an 
immigrant,  or  has  adjusted  to  permanent 
resident  status,  he  or  she  will  not  be 
required  to  present  the  certificate  again 
when  he  or  she  makes  future 
applications  for  admission  to  the  United 
States  to  perform  labor  in  that  particular 
health  care  occupation.  The 
presentation  of  a  Form  1-94  issued  to 
the  alien  at  the  initial  admission  to  the 
United  States,  or  a  fee  receipt  showing 
that  the  alien  was  processed  for 
admission  under  the  North  American 
Free  Trade  Agreement  after  this  rule  is 
adopted  in  final  form,  can  be  used,  if 
required,  as  evidence  that  the  alien  has 
previously  presented  a  foreign  health 
care  worker  certificate  for  a  particular 
health  care  occupation.  Similarly,  such 
an  alien  will  not  be  required  to  again 
present  the  foreign  health  care  worker 
certificate  to  the  Service,  with  an 
application  for  extension  of  status  to 
perform  labor  in  that  particular  health 
care  occupation.  It  should  be  noted  that 
these  proposed  regulations  do  not  affect 
or  diminish  the  authority  of  State 
regulatory  bodies  with  respect  to 
whether  eui  alien  is  permitted  to 
continue  employment  as  a  health  care 
worker  in  that  particular  State. 

This  rule  proposes  to  add  a  new 
§  248.3(i)  to  outline  the  procedure  for 
submitting  the  certificate  to  the  Service 
when  an  application  is  made  to  change 
nonimmigrant  status  within  the  United 
States. 

Upon  the  effective  date  when  this  rule 
is  published  as  a  final  rule, 
nonimmigrants  who  have  already 
entered  the  United  States  under  a 
waiver  of  inadmissibility  under  section 


212(d)(3)  of  the  Act  and  are  working  as 
health  care  workers  will  be  required  to 
present  a  certificate  to  the  Service  only 
if.  at  any  point  in  the  future,  they  file 
an  application  for  an  extension  of  stay, 
or  apply  for  admission  to  the  United 
States,  whichever  event  occurs  first. 

The  Service  welcomes  comments  and 
suggestions  on  how  this  prcjcedure  c:an 
be  modified  or  altered  to  better 
accommodate  the  aliens  affected  by  this 
provision. 

How  Will  an  Organization  Obtain 
Authorization  To  Issue  Health  Care 
Certificates? 

The  statute  provides  that  a  foreign 
health  care  worker  must  present  a 
certificate  from  CGFNS  or  an  equivalent 
credentialing  organization  or.  in  the 
case  of  certain  foreign  nurses,  a  c:ertified 
statement  from  CGFNS  or  an  equivalent 
credentialing  organization.  In  the 
legislative  history  to  IIRIR.^.  the 
conferees  identified  seven  health  care 
occupations  (which  are  currently 
reflected  in  §  212.15(c)).  It  is  reasonable 
to  infer  from  the  statutory  designation  of 
CGFNS  as  a  credentialing  organization 
that  Congress  considered  CGFNS  to 
possess  the  resources  and  expertise  to 
issue  certificates  in  at  le^st  those  seven 
designated  health  care  occupations. 
Accordingly,  the  Service  will  not 
require  CGFNS  to  rpply  for 
credentialing  stati     with  respect  to 
those  seven  healt!  care  occupations. 
However,  CGFNS  will  be  required  to 
submit  informatit  n  regcU'ding  its 
certification  processes  via  filing  of  Form 
1-905,  Application  for  Authorization  to 
Issue  Certification  for  Health  Care 
Workers,  without  fee  with  the  Director, 
Nebraska  Service  Center,  in  order  to 
enable  the  Service  to  review  the  content 
of  certificates  for  the  seven  health  care 
occupations,  and  content  of  certified 
statements  for  nurses,  and  ensure 
compliance  with  the  universal 
standards  set  forth  in  this  rule.  Like 
other  credentialing  organizations. 
CGFNS  will  also  be  subject  to  ongoing 
review  by  the  Ser\ice,  and  termination 
of  credentialing  status  for 
noncompliance  with  this  rule. 

It  is  less  clear,  however,  that  Congress 
considered  whether  CGFNS  possessed 
the  expertise  to  issue  certificates  for 
health  care  occupations  other  than  the 
seven  identified  in  the  legislative 
history.  Therefore,  although  CGFNS' 
statutory'  designation  creates  a  strong 
presumption  of  expertise  with  respect  to 
all  health  care  occupations,  the  Service 
will  require  CGFNS  to  file  an 
application  on  Form  1-905  with  fee 
under  the  procedures  outlined  at 
proposed  §  212.15(j),  for  credentialing 
status  with  respect  to  any  health  care 
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occupation  other  than  the  seven 
identified  in  the  legislative  history 

Organizations,  other  than  CGFNS. 
mav  be  approved  to  issue  certificates  or 
certified  statements  by  submission  of 
Form  1-903  to  the  Director,  Nebraska 
Service  Onter,  with  fee.  The  fee  for 
Form  1-905  will  be  S230.  The  Serv  ice 
will  submit  Form  1-905  to  the  Office  of 
Management  and  Budget  for  approval 
pursuant  to  the  Paperwork  Redut  tion 
Act  of  1995 

For  purposes  of  administrative  ease 
and  efficiency,  the  .Service  will 
centralize  all  requests  for  designation  as 
a  credentialing  organization  at  the 
Nebraska  Service  Center,  regardless  of 
the  geographical  location  of  the 
requesting  organization  Centralizatum 
of  these  requests  will  enable  personnel 
at  the  Nebraska  Service  Center  to 
establish  and  maintain  the  appropriate 
contacts  with  HHS  and  DnED  to  assist 
in  the  adjudu  atmn  of  applications  for 
credentialing  status.  The  Service  will 
accord  significant  weight  to  the  npinion 
of  HHS  in  the  adjudication  of 
applic;ations  for  credentialing  status 
because  of  that  agency's  e.xpertise  with 
credentialing  requirements  for  health 
care  oc  cupations  and  health  care  issuer 
It  should  be  noted,  however,  that  the 
Service  may  denv  a  request  for 
authorization  on  grounds  unrelated  tn 
credentialing  reciuirements  for  health 
care  occupations  or  health  care  issues, 
despite  a  favorable  HHS  opinum. 

The  Form  1-905  will  require  the 
organization  seeking  credentialing 
status  to: 

(1)  Provide  a  point  of  contai  t  and  a 
written,  detailed  description  of  the 
organization  and  how  the  organization 
meets  the  standards  described  in  8  C'FR 
212  15(k); 

(2)  List  the  health  care  occupations  for 
which  the  organization  is  seeking 
approval  to  issue  certificates,  and 
describe  the  organization's  expertise  in 
each  health  care  occupation  for  which 
approval  to  issue  certificates  is  sought; 

(31  Describe  how  it  will  process 
applications  and  issue  certificates  on  a 
timely  basis;  and 

(4)  Describe  the  procedure  it  has 
designed  in  order  for  the  Service  to 
verify'  the  validity  of  a  certificate. 

The  Service  will  provide  the 
organization  with  a  written  decision  on 
its  application  An  organization  granted 
authorization  to  issue  certificates  must 
agree  to  provide  the  .Service  w  ith  all 
requested  documentation  and  to  allow 
the  Service  access  to  its  records  relating 
to  the  certification  process  If  the 
application  is  denied,  the  .Service  will 
explain  the  reason(s)  for  the  denial. 
Applications  that  are  denied  bv  the 
Service  may  be  appealed  to  the 


.Administrative  Appeals  Office  pursuant 
toBCFR  103.3. 

The  Service  is  planning  to  add  new- 
organizations  that  are  approved  to  issue 
certificates  and  certified  statements  to 
tj  212.15(e)  via  publication  of  an  interim 
rule  in  the  Federal  Register.  In  the 
alternative,  the  .Service  is  considering 
designating,  bv  a  separate  and 
compreht!nsive  public  notice  in  the 
Federal  Register,  the  list  of 
organizations  approved  to  issue 
(  ertification.  The  Ser\ice  would  also 
maintain  this  list  on  its  website  at 
http  //www  ins  usdoigov  This  method 
would  allow  the  .Service  to  update  the 
list  of  authorized  organizations  more 
((uicklv  than  through  publication  of 
iiittTim  rules  The  Service  seeks 
( omment  on  whether  this  alternative 
method  of  maintaining  a  list  of 
authorized  organizations  would  better 
ser%e  the  public. 

More  than  tuie  organization  may  be 
approved  bv  the  .Service  to  issue 
certificates  for  the  same  health  care 
occupation.  An  alien  may  obtain  a 
lertifuate  from  anv  organization 
.uithonzed  to  issue  certificates  for  that 
occupation.  This  rule  also  provides  that 
the  .Ser\  ice's  approval  will  be  for  a  5- 
vear  period  of  time  subject  to  the  review 
prnicss  desc:ribed  in  8  CFR  215.15(1). 

rhe  .Service  proposes  to  extend  the 
teinporarv  authorization  of  CGFNS. 
NBCOT,  and  FCCPT  to  issue  health  care 
certificates  and/or  certified  statements 
until  adjudication  of  their  credentialing 
st.ttus  under  this  final  rule 

How  Did  the  Service  Decide  That  the 
Form  1-905  .Application  Fee  Should  Be 
S230? 

The  Service  believes  that  it  is 
reasonable  to  identify  a  current 
application  whose  process  is  similar  to 
the  requirements  outlined  under 
§  212,15(k)  in  order  to  select  an 
appropriate  fee  t(j  charge  organizations 
who  wish  to  be  authorized  to  issue 
health  care  worker  certifications. 
Organizations  filing  health  care  worker 
certification  applications  are  requesting 
that  the  .Service  review  their  resources, 
iiu  hiding  staffing  and  financial  and 
material  resources,  their  ability  to 
evaluate  foreign  credentials,  and  their 
abilitv  to  conduct  examinations  outside 
the  United  States.  The  current  Service 
petition  whose  process  is  most  similar 
ti)  the  application  process  for 
authorization  to  issue  health  care 
worker  certification  is  the  Form  1-17, 
Petition  for  Approval  of  .School  for 
.-Xttendance  bv  Nonimmigrant  Student, 
w  huh  IS  currently  used  by  other 
organizations  that  .seek  approval  to 
admit  nonimmigrant  students.  In 
developing  fees,  the  Service  must 


complv  with  guidance  provided  in  the 
Office  of  Management  and  Budget 
(OMB)  Circular  A-25.  This  guidance 
directs  Federal  agencies  to  charge  the 
"full  cost"  of  providing  benefits  when 
calculating  fees  that  provide  a  special 
benefit  to  recipients.  Section  6(d)  of 
OMB  Circular  A-25  defined  "full  cost" 
as  including  'all  direct  and  indirect 
costs  to  any  part  of  the  Federal 
Government  of  providing  a  good, 
resource,  or  service."  In  its  most  recent 
review  of  immigration  and 
naturalization  benefits,  the  Service 
identified  the  current  full  cost  of  the 
Form  1-17  to  be  S230.  The  Service 
determined  that  a  S230  fee  for  the  Form 
1-17  would  underwrite  the  Service's 
processing  and  administrative  costs 
incurred  in  the  Form  1-17  adjudication 
process,  such  as  staffing,  training  of 
Service  personnel,  and  adjudication  of 
the  petitions.  The  Service  will  thus  use 
5230  for  the  fee  for  the  Form  1-905  until 
the  next  biennial  fee  review,  as  required 
bv  the  Chief  Financial  Officers  Act  of 
1990.  Public  Law  101-576,  104  Stat. 
2838. 

What  Are  the  Standards  an 
Organization  Must  Meet  in  Order  To 
Obtain  Authorization  To  Issue 
Certificates? 

This  proposed  rule  lists  the  standards 
an  organization  must  substantially  meet 
in  order  to  be  authorized  to  issue 
certificates  at  4?212.15(k).  An 
organization  seeking  approval  to  issue 
certificates  or  certified  statements 
should  submit  evidence  addressing  each 
of  the  standards.  These  standards  were 
developed  by  HHS  in  order  to  ensure 
that  an  organization  meets  the 
requirements  contemplated  by  Congress. 
In  drafting  these  standards.  HHS  drew 
upon  the  legislative  history  to  IIRIRA. 
and  drew  extensively  from  the 
standards  of  the  National  Commission 
for  Certifving  Agencies,  a  nationally 
recognized  body  that  accredits  certifying 
organizations.  There  are  four  guiding 
principles  to  the  standards: 

(1 )  The  Attorney  General  should  not 
approve  a  credentialing  organization, 
unless  the  organization  is  independent 
and  free  of  material  conflicts  of  interest 
regarding  whether  an  alien  receives  a 
visa; 

(2)  The  organization  should 
demonstrate  an  ability  to  evaluate  both 
the  foreign  credentials  appropriate  for 
the  profession,  and  the  results  of 
examinations  for  proficiency  in  the 
English  language  appropriate  for  the 
health  care  field  in  which  the  alien  will 
be  engaged; 

(3)  The  organization  should  also 
maintain  comprehensive  and  current 
information  on  foreign  educational 
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institutions,  ministries  of  health,  and 
foreign  health  care  licensing 
jurisdictions;  and 

(4)  If  the  health  care  field  is  one  for 
which  a  majprity  of  the  States  require  a 
predictor  examination  (currently,  this  is 
done  only  for  nursing),  the  organization 
should  demonstrate  an  ability  to 
conduct  the  examination  outside  the 
United  States. 

Since  the  statute  and  the  report 
language  intend  to  ensiu-e  that  aliens 
entering  the  United  States  for  purposes 
of  performing  labor  as  a  health  care 
worker  are  of  the  same  quality  as  United 
States  trained  workers,  the  HHS  has 
determined  that  this  can  be  assured  by 
requiring  that  organizations  issuing 
certificates  be  held  to  a  select  group  of 
standards.  The  Service  is  concerned  that 
in  the  absence  of  strict  standards, 
unqualified  organizations  may  obtain 
authorization  from  the  Service  to  issue 
certificates  that  could  ultimately  have 
adverse  consequences  for  health  care  in 
the  United  States.  Since  the  provisions 
of  section  212{r)  of  the  Act  appear  to 
share  with  section  212(a)(5)(C)  the  goal 
of  ensuring  a  high  quality  of  health  care 
service  in  the  United  States,  the  Service 
will  use  the  same  standards  to 
adjudicate  applications  from 
credentialing  organizations  under  either 
provision. 

The  Service  welcomes  comments 
from  the  public  and  from  interested 
organizations  regarding  the  proposed 
standards.  Specifically,  the  Service  is 
concerned  that  an  organization  seeking 
authorization  to  issue  certificates  may 
meet  most,  but  not  all  of  the  proposed 
standards.  The  Service  seeks  comment 
on  the  question  of  whether  a 
prospective  credentialing  organization's 
inability  to  meet  all  of  the  proposed 
standards  should  preclude  the  Service 
from  authorizing  the  organization  to 
issue  certificates.  Also,  the  Service  seeks 
public  comment  on  the  question  of 
whether  the  proposed  standards  should 
be  considered  as  guidelines,  or  as  strict 
criteria  that  would  preclude  an 
organization  from  qualifying.  Finally, 
the  Service  invites  public  comment  on 
the  question  of  how  a  prospective 
credentialing  organization  can  meet  the 
requirement  that  it  demonstrate  that  it  is 
independent  and  free  of  material 
conflicts  of  interest  regarding  whether 
an  alien  receives  a  visa. 

How  Will  the  Service  Monitor 
Organizations  Authorized  To  Issue 
Certificates  or  Certified  Statements? 

The  Service  intends  to  develop  a 
regulatory  process  to  monitor 
credentialing  organizations,  including 
CGFNS.  This  process  will  ensure  that  a 
credentialing  organization  continues  to 


follow  the  standards  described  in  this 
rule.  The  Service  proposes  to  review 
and  reauthorize  the  credentialing 
organizations  every  5  years.  This  rule 
proposes  that  the  Service  will  notif\'  the 
credentialing  organization  in  WTiting  of 
the  results  of  the  review  and 
reauthorization.  If  the  Ser\'ice  develops 
adverse  information  with  respect  to  the 
performance  of  the  organization,  the 
Service  may  institute  termination 
proceedings.  Comments  from  the  public 
regarding  the  frequency  of  review-,  e.g.. 
review  as  part  of  the  5-year 
reauthorization,  or  an  annual  or 
biannual  review,  the  nature  of  the 
review,  and  whether  reviews,  if 
conducted  separately  froni 
reauthorization,  should  be  targeted 
versus  random,  would  be  of  great 
assistance  in  the  development  of  a 
review  process. 

In  particular,  as  part  of  the  review 
process,  the  Service  proposes  to  assess 
whether  an  authorized  credentialing 
organization  has  issued  certificates  in  a 
timelv  manner  so  as  to  minimize  any 
delavs  that  mayaffect  an  alien's  ability 
to  proceed  with  his  or  her  application 
for  an  immigration  benefit,  and  to  assess 
whether  the  fee  charged  for  a  certificate 
unduly  impairs  an  alien's  ability  to  seek 
an  immigration  benefit.  Accordingly, 
the  Service  seeks  comments  on  what 
might  constitute  a  reasonable  period  of 
time  within  which  a  credentialing 
organization  would  be  required  to  issue 
certificates,  and  regarding  what 
methodology  the  Service  should  use  in 
assessing  whether  a  fee  constitutes  an 
obstacle  to  obtaining  an  immigration 
benefit. 

How  will  the  Service  terminate  an 
Organization's  Authorization? 

Upon  notification  that  an  authorized 
credentialing  organization  has  been 
convicted,  or  the  directors  or  officers  of 
an  authorized  credentialing  organization 
have  individually  been  convicted  of  a 
violation  of  state  or  federal  laws,  such 
that  the  fitness  of  the  organization  to 
continue  to  issue  certificates  is  called 
into  question,  the  Service  shall 
automatically  terminate  authorization  to 
issue  certificates  via  notice  to  the 
credentialing  organization. 

Upon  receipt  of  information  that  the 
credentialing  organization  is  no  longer 
complying  with  the  standards  contained 
in  §  212,15(k).  or  upon  receipt  of 
information  that  termination  of  the 
organization's  approval  is  otherwise 
warranted,  the  Service  will  issue  a 
Notice  of  Intent  to  Terminate 
Authorization  to  Issue  Certificates  to 
Foreign  Health  Care  Workers  to  the 
credentialing  organization.  The 
credentialing  organization  will  be  given 


30  days  from  the  date  of  the  Notice  of 
Intent  to  Terminate  Authorization  to 
Issue  Certificates  to  Foreign  Health  Care 
Workers  to  rebut  or  cure  the  allegations 
made  in  the  Ser\'ice's  notice. 

Thirty  days  after  the  date  of  the 
Notice  of  Intent  to  Terminate,  the 
Service  will  request  an  opinion  from 
HHS  regarding  whether  the 
organization's  authorization  should  be 
terminated.  The  Ser\-ice  shall  accord 
HHS'  opinion  great  w-eight  in 
determining  whether  the  authorization 
should  be  terminated.  After 
consideration  of  the  organization's 
response,  if  any,  to  the  Notice  of  Intent 
to  "Terminate,  and  of  HHS'  opinion,  the 
Service  will  provide  the  organization 
w-ith  a  written  decision. 

The  Service's  decision  terminating  an 
organization's  authorization  may  be 
appealed  to  the  Administrative  Appeals 
Office  pursuant  to  8  CFR  103  3. 
Termination  of  credentialing  status  will 
occur  on  the  date  of  the  decision  and 
remain  in  effect  untd  and  unless  the 
terminated  organization  reapplies,  with 
fee,  for  credentialing  status  and  is 
approved,  or  its  appeal  of  the 
termination  decision  is  sustained  by  the 
Administrative  Appeals  Office.  There  is 
no  w^aiting  period  for  an  organization  to 
re-applv  for  credentialing  status 

What  Actions  Will  the  Service  Take 
When  It  Finds  That  an  Alien  Certificate 
Holder  Was  Not  Eligible  To  Receive  the 
Certificate  at  the  Time  That  It  Was 
Issued? 

A  credentialing  organization  must 
develop  policies  and  procedures  for 
revocation  of  certificates  at  any  time  if 
it  finds  that  the  cenificate  holder  was 
not  eligible  to  receive  the  certificate  at 
the  time  it  was  issued.  These  policies 
and  procedures  include  notification  to 
the  Service  that  a  certificate  has  been 
revoked.  The  Service  may  then  take  an\ 
appropriate  action,  including  revocation 
of  the  petition,  and  initiation  of  removal 
proceedings  against  the  individual  alien 
under  section  240  of  the  Act. 

What  Will  the  Foreign  Health  Care 
Worker  Certificate  or  Foreign  Nurses 
Certified  Statement  Look  Like? 

The  proposed  regulation  at  tj  212.15(f) 
describes  the  content  of  the  certificate. 
The  proposed  regulation  at  §  212.15(h) 
describes  the  content  of  the  certified 
statement.  They  will  generally  contain 
the  following  information: 

(1)  the  name,  designated  point  of 
contact  to  verify-  the  validity  of  the 
certificate,  address,  and  telephone 
number  of  the  certifying  organization; 

(2)  the  date  the  certificate  was  issued: 

(3)  the  health  care  occupation  for 
which  the  certificate  was  issued;  and 
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(4)  the  alien's  name,  and  date  and 
place  of  birth 

It  should  be  noted  that  the  certifit.ate 
or  certified  statement  does  not 

constitutf'  priiff'ssioiidl  authorization  to 
prac  tu  e-  in  that  health  i  are  occupation. 

What  Are  the  Requisite  English 
Language  Scores  for  Certification? 

HHS.  in  (  iinsultdtion  with  DoKI).  is 
required  to  f'stablish  a  U'\t'\  of 
competence  in  oral  and  written  Knglish 
appropriate  for  the  health  care  field  in 
whi(  h  the  alien  will  be  f-ngaged.  as 
shown  bv  <in  apprnpnatt-  x  ore  on  one 
or  more  natiunallv  recognized. 
commerciallv  available,  standardized 
assessments  of  the  appln  ant  s  abilit\  to 
speak  and  write-  The  statuti'  vest>  the 
Secretarv  of  HHS  with  th^    sole 
discretion"  to  determine  the 
standardized  tests  and  appropriate 
minimum  scores   In  developing  thn 
English  language  test  scores.  HH.S 
consulted  with  DoED  and  appropn.it.' 
health  (are  professional  organizations 
HHS  also  examined  a  studv  sponsored 
m  part  b\  NBCOT  entitled     Standards 
for  Examinations  Assessing  English  as  .i 
Second  Language  "  The  scores  reflect 
the  curre-nt  industry  rtHjuire-mf'nts  for 
partK:ular  hf'alth  (  ar*-  o(  (  upatioii> 

HHS  has  identified  four  testing 
services  which  (  onduc  t  a  nationally 
recognized,  commercially  availabh-, 
standardized  assessment  as 
contemplated  in  the  statute  The  four 
testing  services  are  the  Educational 
Testing  Service  (ETSl,  th^  Mi(  higan 
English  Language  .-\ssessment  Battery 
(MEL\Bl,  the  Test  of  English  in 
International  (Communication  (TC)EIC) 
Service  International,  and  the 
International  English  Language  Testing 
System  (lELTS).  The  proposed 
regulation  at  §212.15(gJ  lists  the  tests 
and  appropriate  scores  as  determined  by 
HHS  for  each  occupation. 

As  an  alternative  to  listing  the  tests 
and  appropriate  scores  bv  regulation  or 
interim  rule,  the  Service  is  considering 
designating,  by  a  separate  and 
comprehensive  public  notice  in  the 
Federal  Register,  the  list  of  tests  and 
appropriate  scores.  The  Service  would 
also  maintain  this  list  on  its  website  at 
http  //www  ins.gov  This  method  would 
allow  the  Service  to  update  the  list  of 
tests  and  scores  more  quicklv  than 
through  publication  of  interim  rules 
The  Service  seeks  comment  on  whether 
this  alternative  method  of  providing  the 
public  with  the  lists  of  tests  and 
appropriate  scores  would  better  serve 
the  public. 

Other  testing  services  are  encouraged 
to  submit  information  concerning  their 
testing  ser\'ices  to  the  Servu;e.  for  HHS 
and  DoED  review,  and  credentialing 


organizations  are  encouraged  to  develop 
a  test  specifically  designed  to  measure 
English  language  skills  and  to  seek  HHS 
approval  of  the  test.  This  rule  provides 
that  the  Servi(  e  will  notif\-  the  public  of 
new  approved  testing  services  in  the 
future  bv  publishing  an  interim  rule  in 
the  Federal  Register 

HHS  has  advised  the  Service  that 
graduates  of  health  profession  programs 
in  Australia.  (Canada  (e.xcept  Quebec). 
Ireland.  New  Zealand,  the  United 
Kingdom,  and  the  L'nited  States  are 
deemeii  to  have  met  the  English 
language  recjuirements  HHS  has 
determintHl  that  aliens  who  have 
graduateil  from  these  programs  have  the 
rtHjuisite  ( (impetencv  in  <jral  and 
written  English  The  level  of  English 
that  the  graduates  of  these  health 
profession  programs  would  need  to 
graduate  is  deemed  equivalent  to  the 
levt'l  that  wDuld  be  demonstrated  by 
at  hieving  the  minimum  passing  score 
on  the  tests  previously  described. 
Nurses  who  are  eligible  to  present  an 
alternate  certified  statement  under 
section  212(r)  of  the  Act  also  by 
definition  have  satisfied  the  English 
language  recjuirements 

Finally,  HHS  has  advised  the  Service 
th.it  the  ME1^\B  will  no  longer  offer  the 
English-speaking  portion  of  its  test 
outside  the  l'nited  States  and  Canada. 
As  a  result,  individuals  who  seek  to 
meet  the  English  language  requirements 
will  be  required  to  do  one  of  the 
following 

( 1 1  Take  the  three  tests  offered  bv 
ETS;  or 

(2)  Take  die  TOEIC  offered  by  TOEIC 
Service  International,  in  addition  to  the 
test  of  spoken  English  and  the  test  of 
written  English  offered  bv  ETS:  or 

(1)  Take  Parts  1.2.  and  3  of  MEL.\B 
overseas  and  then  take  the  test  of 
spoken  English  offered  by  ETS:  or 

14)  Take  Parts  1.  2.  and  3  of  MELAB 
overseas  and  then  take  the  test  of 
spoken  English  in  the  United  States  or 
Canada:  or 

15)  Take  the  lELTS  examination. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(bj).  has 
reviewed  this  regulation  and,  by 
approving  it.  certifies  that  this  rule  will 
not  have  a  significant  (economic  impact 
on  a  substantial  number  of  small 
entities.  It  is  projected  that  there  will  be. 
at  most.  21  small  businesses  that  apply 
to  the  Service  to  issue  certificates  for 
health  care  workers.  Although  these 
small  entities  are  required  to  pay  a  fee 
when  submitting  their  applications, 
these  small  entities  may  recoup  this 


expense  if  they  charge  aliens  who  must 
obtain  a  foreign  health  care  worker 
certificate.  The  Service  invites  comment 
on  whether  and  how  this  rule  may  have 
a  significant  impact  on  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary'  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  Si  00 
million  or  more:  a  major  increase  in 
costs  or  prices:  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory'  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Executive  Order  13132 

The  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  L  3  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary-  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 
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Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  this  rule 
(Form  1-905  (OMB  Control  Number 
1115-0238)  and  the  information 
required  on  the  health  care  certificate  or 
certified  statement  (OMB  Control 
Nxmiber  1115-0226))  are  being  revised. 
Accordingly,  these  revisions  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act. 

List  of  Subjects 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  Agencies),  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

8  CFR  Part  212 

Administrative  practice  and 
procedures.  Aliens,  Immigration. 
Passports  and  visas,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  214 

Administrative  practice  and 
procedures,  Aliens,  Employment, 
Foreign  officials.  Health  professions. 
Reporting  and  recordkeeping 
requirements,  Students. 

8  CFR  Part  245 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  248 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFRCER;  AVAILABIUTY  OF 
SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  522a:  8  U.S.C. 
1101.  1103!  1304,  1356:  31  U.S.C.  9701:  E.O. 
12356.  47  PR  14874. 15557. 3  CFR. 1982 
Comp..  p. 166:  8  CFR  part  2. 

I         2.  Section  103.1  is  amended  by: 

a.  Removing  the  word  "and"  at  the 
end  of  paragraph  (f)(3)(iii)(NN): 

b.  Removing  the  period  at  the  end  of 
paragraph  (b)(3)(iii)(oo)  and  adding  a 
semicolon  and  the  word  "and"  in  it's 
place,  and  adding  and  reserving 
paragraph  (f)(3)(iii)(PP);  and  by 


c.  Adding  paragraphs  (f)(3)(iii)(QQ) 
and  (RR). 
The  additions  read  as  follows: 

§  103.1     Delegations  of  authority. 

***** 

(f)*   *   * 

(3)  *    *    * 

(iii)  *   *   * 

(PP)  Reserved. 

(QQ)  Application  for  authorization  to 
issue  certificates  to  foreign  health  care 
workers  under  8  CFR  part  215:  and 

(RR)  Termination  of  authorization  to 
issue  certificates  to  foreign  health  care 
workers  under  8  CFR  part  215. 
***** 

3.  Section  103.7(b)(1)  is  amended  by 
adding  a  new  entry'  for  the  "Form  I- 
905"  to  the  list  in  alpha/numeric 
sequence,  to  read  as  follows: 

§103.7    Fees. 

***** 

(b)  *   *   * 

(D*   *  * 

***** 

Form  1-905,  Application  for 
Authorization  to  Issue  Certification  for 
.  Health  Care  Workers— S230. 00. 


PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

4.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S.C:.  1101.  1102.  1103.  1182. 
1184,  1187!  1225.  1226.  1227;  8  CFR  part  2 

5.  Section  212.15  is  revised  to  read  as 
follows: 

§  21 2.1 5    Certificates  for  foreign  health 
care  workers. 

(a)  General. 

(1)  Anv  alien  who  seeks  to  enter  the 
United  States  for  the  primar>-  purpose  of 
performing  labor  in  a  health  care 
occupation  listed  in  paragraph  (c)  of  this 
section  is  inadmissible  unless  the  alien 
presents  a  certificate  from  a 
credentialing  organization,  listed  in 
paragraph  (e)  of  this  section. 

(2)  In  the  alternative,  an  eligible  alien 
who  seeks  to  enter  the  United  States  for 
the  primary'  purpose  of  performing  labor 
as  a  nurse  may  present  a  certified 
statement  as  provided  in  paragraph  (h) 
of  this  section, 

(3)  A  certificate  or  certified  statement 
described  in  this  section  does  not 
constitute  professional  authorization  to 
practice  in  that  health  care  occupation, 

(b)  Inapplicability  of  the  ground  of 
inadmissibility.  This  section  does  not 
apply  to: 

(1)  Physicians; 


(2)  Aliens  seeking  admission  to  the 
United  States  to  perform  ser\'ices  in  a 
non-clinical  health  care  occupation.  A 
non-clinical  care  occupation  is  one  in 
which  the  alien  is  not  required  to 
perform  direct  or  indirect  patient  care. 
Occupations  which  are  considered  to  be 
non-clinical  include,  but  are  not  limited 
to,  medical  teachers,  medical 
researchers,  and  managers  of  health  care 
facilities: 

(3)  The  spouse  and  dependent 
children  of  any  immigrant  or 
nonimmigrant  alien: 

(4)  Any  alien  applying  for  adjustment 
of  status  to  that  of  a  permanent  resident 
under  any  provision  of  law  other  than 
under  section  245  of  the  Act.  or  any 
alien  who  is  seeking  adjustment  of 
status  under  section  245  of  the  Act  on 
the  basis  of  a  relative  visa  petition 
approved  under  section  203(a)  of  the 
Act,  or  any  alien  seeking  adjustment  oi 
status  under  section  245  of  the  .^ct  on 
the  basis  of  an  employment-based 
petition  approved  pursuant  to  section 
203(b)  of  the  Act  for  employment  that 
does  not  fall  under  one  of  the  covered 
health  care  occupations  listed  in 
paragraph  (c)  of  this  section. 

(c)  Covered  health  care  oc  rupations. 
With  the  exception  of  the  aliens 
described  in  paragraph  (b)  of  this 
section,  this  section  applies  to  any  alien 
seeking  admission  t'   the  United  States 
to  perform  labor  in  cae  of  the  following 
health  care  occupations,  regardless  of 
where  he  or  she  received  his  or  her 
education  or  training: 

(1)  Licensed  Practical  Nurses. 
Licensed  Vocational  Nurses,  and 
Registered  Nurses, 

(2)  Occupational  Therapists. 

(3)  Physical  Therapists. 

(4)  Speech  Language  Pathologists  and 
Audiologists. 

(5)  Medical  Technologists  (Clinical 
Laborator\'  Scientists), 

(6)  Physician  Assistants, 

(7)  Medical  Technicians  (Clinical 
Laboratory'  Technicians) 

(d)  Presentation  of  certificate  or 
certified  statements. — (1)  Aliens 
requiring  a  nonimmigrant  visa.  An  alien 
described  in  paragraph  (a)  of  this 
section  who  is  applying  for  admission 
as  a  nonimmigrant  seeking  to  perform 
labor  in  a  health  care  occupation  as 
described  in  this  section  must  present  a 
certificate  or  certified  statement  to  a 
consular  officer  at  the  time  of  visa 
issuance  and  to  the  Service  at  the  time 
of  admission.  The  certificate  or  certified 
statement  must  be  valid  at  the  time  of 
visa  issuance  and  admission  at  a  pnrl- 
of-entr\-.  An  alien  who  has  previously 
presented  a  foreign  health  care  worker 
certification  or  certified  statement  for  a 
particular  health  care  occupation  will 


63322 


Federal  Register/ Vol.  67,  No.   198 /Friday.  October  11.  2002 / Proposed  Rules 


not  be  required  to  present  it  again  at  the 
time  of  visa  issuance  or  admission  to  the 
United  States 

(2)  Aliens  not  requiring  a 
nonimmigrant  visa  An  alien  describtMl 
in  paragraph  (a)  of  this  section  who. 
pursuant  to  §212  1.  is  not  required  to 
obtain  a  nonimmigrant  visa  to  apply  for 
admission  to  the  United  States  must 
present  a  certificate  or  certified 
statement  as  provided  in  this  section  to 
an  immigration  officer  at  the  time  of 
initial  application  for  admission  to  the 
United  States  to  perform  labor  in  a 
particular  health  care  occupation.  An 
alien  who  has  previously  presented  a 
foreign  health  care  worker  certification 
or  certified  statement  for  a  particular 
health  care  occupation  will  not  be 
required  to  present  it  again  at  the  time 
of  a  subsequent  application  for 
admission. 

(3)  Immigrant  aliens  An  alien 
described  in  paragraph  (a)  of  this 
section,  who  is  coming  to  the  United 
States  as  an  immigrant  or  is  applving  for 
adjustment  of  status  pursuant  to  H 

U  S.C   12.55.  section  245  of  the  Act.  to 
perform  labor  in  a  health  care 
occupation  described  in  paragraph  (( )  nf 
this  section,  must  submit  the  certificate 
or  certified  statement  as  provideti  in  this 
section  to  the  Ser\ice  at  the  time  of 
adjustment  of  status.  .\n  alien  who  has 
previouslv  presented  a  foreign  health 
care  worker  certification  or  certified 
statement  for  a  particular  health  (are 
occupation  will  not  be  required  to 
present  it  again  at  the  time  of  an 
adjustment  of  status 

(4)  Expiration  ot  certificate  or  certified 
statement.  The  individual's  certification 
or  certified  statement  must  be  used  for 
an  mitial  admission  into  the  L'nited 
States.  (  hange  of  status  within  the 
United  States,  or  adjustment  of  status 
within  5  years  of  the  date  that  it  is 
issued 

(5)  Revocation  of  certificate  or 
certified  statement  When  a 
credentialing  organization  notifies  the 
Sersice  that  an  individuals  certification 
or  certified  statement  has  been  revoked, 
the  Service  will  take  appropriate  action, 
including  revocation  of  approval  of  any 
related  petitions,  consistent  with  the 
.\ct  and  Ser\ice  regulations  at  8  C.FR 
205.2.  8  CFR  214.2(h)(ll)(m).  and  8  CFR 
214.6(d)(5)(iii). 

(e)  Approved  credentialing 
organizations  for  health  care  workers 
An  alien  may  present  a  certificate  from 
anv  credentialing  organization  listed  in 
this  paragraph  (e)  with  respect  to  a 
particular  health  care  field. 

(1)  The  Commission  on  Graduates  of 
Foreign  Nursing  Schools  (CGFNS)  is 
authorized  to  issue  certificates  under 
section  212(aK5)(C)  of  the  Act  for 


nurses,  physical  therapists, 
occupational  therapists,  speech- 
language  pathologists  and  audiologists. 
medical  tet;hnologists  (also  known  as 
clinical  laboratory  scientists),  medical 
technicians  (also  known  as  clinical 
laboratory  technicians),  and  physician 
assistants 

(2)  The  National  Board  for 
Certification  in  Occupational  Therapy 
(NBCOT)  is  authorized  to  issue 
certificates  in  the  field  of  occupational 
therapy  pending  final  adjudication  of  its 
credentialing  status  under  this  part 

(3)  The  Foreign  Credentialing 
(Commission  on  Physical  Therapy 
(FCCPT)  IS  authorized  to  issue 
certificates  in  the  field  of  physical 
therapy  pending  final  adjudication  of  its 
credentialing  status  under  this  part. 

(4)  The  .Service  will  notif>-  the  public 
of  additional  credentialing  organizations 
through  interim  rules  published  in  the 
Federal  Register 

(f)  Contents  of  the  health  care 

(  ertificate  A  certificate  issued  under 
section  212(a)(5)(C)  of  the  Act  must 
contain  the  following: 

(1)  The  name,  address,  and  telephone 
number  nf  the  credentialing 
organization,  and  a  point  of  contact  to 
verify  the  validity  of  the  certificate: 

(2)  The  date  the  certificate  was  issued: 

(3)  The  health  care  occupation  for 
which  the  certificate  was  issued:  and 

(4)  The  alien's  name,  and  date  and 
place  of  birth. 

(g)  English  language  requirements  (1) 
With  the  exception  of  those  aliens 
described  in  paragraph  (g)(2)  of  this 
section,  every  alien  must  meet  certain 
English  language  requirements  in  order 
to  obtain  a  certificate.  The  Secretary  of 
HHS  has  determined  that  an  alien  must 
have  a  passing  score  on  one  of  five 
combinations  of  the  four  tests  listed  in 
paragraph  (j)(3)  of  this  section  before  he 
or  she  can  be  granted  a  certificate. 

(2)  The  following  aliens  are  exempt 
from  the  English  language  requirements: 

(i)  Alien  nurses  who  are  presenting  a 
certified  statement  under  section  212(r) 
of  the  .\c\ 

(ii)  Aliens  who  have  graduated  from 
a  college,  university,  or  professional 
training  school  located  in  Australia. 
Canada  (e.xcept  Quebec).  Ireland.  New- 
Zealand,  the  United  Kingdom,  and  the 
United  States 

(3)  The  following  English  testing 
services  have  been  approved  by  the 
Secretary  of  HHS: 

(i)  Michigan  English  Language 
Assessment  Battery  (MEL^B). 

(ii)  Educational  Testing  Service  (ETS). 

(iii)  Test  of  English  in  International 
Communication  (TOEIC)  Service 
International. 

(iv)  International  English  Language 
Testing  System  (lELTS). 


(4)  Passing  English  test  scores  for 
various  occupations. 

(i)  Occupational  and  physical 
therapists.  An  alien  seeking  to  perform 
labor  in  the  United  States  as  an 
occupational  or  physical  therapist  must 
obtain  the  following  scores  on  the 
English  tests  administered  by  ETS:  Test 
Of  English  as  a  Foreign  Language 
(TOEFL):  Paper-Based  560.  Computer- 
Based  220;  Test  of  Written  English 
(TWE):  4.5:  Test  of  Spoken  English 
(TSE);  50.  The  certifying  organizations 
shall  not  accept  the  results  of  the 
MELAB,  the  TOEIC.  or  the  lELTS  for  the 
occupation  of  occupational  therapy  or 
physical  therapy. 

(ii)  Registered  nurses  and  other  health 
care  workers  requiring  the  attainment  of 
a  baccalaureate  degree.  An  alien 
coming  to  the  United  States  to  perform 
labor  as  a  registered  nurse  (other  than  a 
nurse  presenting  a  certified  statement 
under  section  212(r)  of  the  Act)  or  to 
perform  labor  in  another  health  care 
occupation  requiring  a  baccalaureate 
degree  (other  than  occupational  or 
physical  therapy)  must  obtain  one  of  the 
following  five  combinations  of  scores  to 
obtain  a  certificate: 

(A)  ETS:  TOEFL:  Paper-Based  540. 
Computer-Based  207;  TWE:  4.0:  TSE: 
50: 

(B)  MELAB:  Final  Score  79:  Oral 
Interview:  3-t-: 

(C)  MELAB;  Final  Score  79:  plus  TSE: 
50; 

(D)  TOEIC  Service  International: 
TOEIC:  725:  plus  TWE:  4.0  and  TSE:  50; 
or 

(E)  lELTS:  6.5  overall  with  a  spoken 
band  score  of  7.0. 

(iii)  Occupations  requiring  less  than  a 
baccalaureate  degree.  An  alien  coming 
to  the  United  States  to  perform  labor  in 
a  health  care  occupation  that  does  not 
require  a  baccalaureate  degree  must 
obtain  one  of  the  following  five 
combinations  of  scores  to  obtain  a 
certificate; 

(A)  ETS:  TOEFL:  Paper-Based  530. 
Computer-Based  197:  TWE;  4.0;  TSE; 
50; 

(B)  MELAB;  Final  Score  77;  Oral 
Interview;  3-t-: 

(C)  MELAB:  Final  Score  77:  plus  TSE: 
50; 

(D)  TOEIC  Service  International: 
TOEIC;  700;  plus  TWE  4.0  and  TSE;  50; 
or 

(E)  lELTS;  6.0  overall  with  a  spoken 
band  score  of  7.0. 

(h)  Alternative  certified  statement  for 
certain  nurses. — (1)  CGFNS  is 
authorized  to  issue  certified  statements 
under  section  212(r)  of  the  Act  for  aliens 
seeking  to  enter  the  United  States  to 
perform  labor  as  nurses.  The  Service 
will  notify  the  public  of  new 
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organizations  that  are  approved  to  issue 
certified  statements  through  interim 
rules  published  in  the  Federal  Register. 

(2)  An  approved  credentialing 
organization  may  issue  a  certified 
statement  to  an  alien  if; 

(i)  The  alien  has  a  valid  and 
unrestricted  license  as  a  nurse  in  a  State 
where  the  alien  intends  to  be  employed 
and  such  State  verifies  that  the  foreign 
licenses  of  alien  nurses  are  authentic 
and  unencumbered; 

(ii)  The  alien  has  passed  the  National 
Council  Licensure  Examination 
(NCLEX); 

(iii)  The  alien  is  a  graduate  of  a 
nursing  program  in  which  the  language 
of  instruction  was  English; 

(iv)  The  nursing  program  was  located 
in; 

(A)  Australia,  Canada  (except 
Quebec).  Ireland,  New  Zealand,  South 
Africa,  the  United  Kingdom,  or  the 
United  States;  or 

(B)  Another  country  designated  by 
unanimous  agreement  of  CGFNS  and 
any  equivalent  credentialing 
organizations  which  have  been 
approved  for  the  certification  of  nurses 
and  which  are  listed  at  paragraph  (e)  of 
this  section;  and 

(v)  The  nursing  program  was  in 
operation  on  or  before  November  12, 
1999,  or  has  been  approved  by 
unanimous  agreement  of  CGFTJS  and 
any  equivalent  credentialing 
organizations  that  have  been  approved 
for  the  certification  of  nurses. 

(3)  An  individual  who  obtains  a 
certified  statement  need  not  comply 
with  the  certificate  requirements  of 
paragraph  (f)  or  the  English  language 
requirements  of  paragraph  (g)  of  this 
section. 

(4)  A  certified  statement  issued  to  a 
nurse  under  section  212{r)  of  the  Act 
must  contain  the  following  information; 

(i)  The  name,  address,  and  telephone 
number  of  the  credentialing 
organization,  and  a  point  of  contact  to 
verify  the  validity  of  the  certified 
statement; 

(ii)  The  date  the  certified  statement 
was  issued;  and 

(iii)  The  alien's  name,  and  date  and 
place  of  birth. 

(i)  [Reserved] 

(j)  Application  process  for 
credentialing  organizations. — ( 1 ) 
Organizations  other  than  CGFNS.  An 
organization,  other  than  CGFNS,  seeking 
to  obtain  approval  to  issue  certificates  to 
health  care  workers,  or  certified 
statements  to  nurses  shall  submit  Form 
1-905,  Application  for  Authorization  to 
Issue  Certification  for  Health  Care 
Workers,  and  all  accompanying  required 
evidence,  to  the  Director,  Nebraska 
Service  Center,  in  duplicate  with  the 


appropriate  fee  contained  in  8  CFR 
103.7{b)(l).  An  organization  seeking 
authorization  to  issue  certificates  or 
certified  statements  must  agree  to 
submit  all  evidence  required  by  the 
Service  and.  upon  request,  allow  the 
Service  to  review  the  organization's 
records  related  to  the  certification 
process.  As  required  on  Form  1-905,  the 
application  must; 

(i)  Clearly  describe  and  identify  the 
organization  seeking  authorization  to 
issue  certificates; 

(ii)  List  the  occupations  for  which  the 
organization  desires  to  provide 
certificates; 

(iii)  Describe  how  the  organization 
substantially  meets  the  standards 
described  at  8  CFR  212.15(k): 

(iv)  Describe  the  organization's 
expertise,  knowledge,  and  experience  in 
the  health  care  occupation(s)  for  which 
it  desires  to  issue  certificates: 

(v)  Provide  a  point  of  contact; 

(vi)  Describe  the  verification 
procedure  the  organization  has  designed 
in  order  for  the  Service  to  verify-  the 
validity  of  a  certificate;  and 

(vii)  Describe  how  the  organization 
will  process  and  issue  in  a  timely 
manner  the  certificates. 

(2)  Applications  filed  by  CGF\S.  (i) 
Prior  to  issuing  certificates  to  nurses, 
physical  therapists,  occupational 
therapists,  speech-language 
pathologists,  medical  technologists  (also 
known  as  clinical  laboratory  scientists). 
medical  technicians  (also  known  as 
clinical  laboratory  technicians),  and 
phvsician  assistants  under  section 
212(a)(5)(C)  of  the  Act.  or  issuing 
certified  statements  to  nurses  under 
section  212(r)  of  the  Act.  CGFNS  shall 
submit  Form  1-905  to  the  Director. 
Nebraska  Service  Center,  to  ensure  that 
it  will  be  in  compliance  with  the 
regulations  governing  the  issuance  and 
content  of  certificates  and  certified 
statements. 

(ii)  Prior  to  issuing  certificates  for  any 
other  health  care  occupation  listed  in 
paragraph  (c)  of  this  section,  CGFNS 
shall  submit  Form  1-905,  Application 
for  Authorization  to  Issue  Certification 
for  Health  Care  Workers,  to  the  Director, 
Nebraska  Service  Center  with  the 
appropriate  fee  contained  in  8  CFR 
103.7(b)(1)  for  authorization  to  issue 
such  certificates.  The  Service  will 
evaluate  CGFNS'  expertise  with  respect 
to  the  particular  health  care  occupation 
for  which  authorization  to  issue 
certificates  is  sought,  in  light  of  CGFNS' 
statutory  designation  as  a  credentialing 
organization. 

(3 )  Procedure  for  review  of 
applications  by  credentialing 
organizations,  (i)  After  receipt  of  Form 
1-905.  the  Director,  Nebraska  Service 


Center  shall,  in  all  cases,  forward  a  copy 
of  the  application  and  supporting 
documents  to  the  Secretary  of  HHS  in 
order  to  obtain  an  opinion  on  the  merits 
of  the  application.  'The  Service  will  not 
render  a  decision  on  the  request  until 
the  Secretary  of  HHS  provides  an 
opinion.  The  Service  shall  accord  the 
Secretary  of  HHS'  opinion  great  weight 
in  reaching  its  decision.  The  Service 
may  deny  the  organization's  request 
notwithstanding  the  favorable 
recommendation  from  the  Secretary  of 
HHS.  on  grounds  unrelated  to  the 
credentialing  of  health  care  occupations 
or  health  care  ser\ices. 

(ii)  The  Service  will  notify  the 
organization  of  the  decision  on  its 
application  in  writing  and.  if  the  request 
is  denied,  of  the  reasons  for  the  denial. 
Approval  of  authorization  to  issue 
certificates  to  foreign  health  care 
workers  or  certified  statements  to  nurses 
will  be  made  in  5  year  increments, 
subject  to  the  review  process  described 
at  paragraph  (1)  of  this  section. 

(iii)  If  the  application  is  denied,  the 
decision  may  be  appealed  pursuant  to  8 
CFR  103.3  to  the  Associate 
Commissioner  for  Examinations. 

(k)  Standards  for  credentialing 
organizations.  The  Ser\ice  will  evaluate 
organizations,  including  CGFNS. 
seeking  to  obtain  approval  from  the 
Service  to  issue  certificates  for  health 
care  workers,  or  certified  statements  for 
nurses,  under  the  following  standards. 

(1)  Structure  of  the  organization,  (i) 
The  organization  shall  be  incorporated 
as  a  legal  entity. 

(ii)  (A)  The  org     .zation  shall  be 
independent  of     .y  organization  that 
functions  as  a  rt^iresentative  of  the 
occupation  or  profession  in  question  or 
serves  as  or  is  related  to  a  recruitment/ 
placement  organization. 

(B)  The  Ser\'ice  shall  not  apprcne  an 
organization  that  is  unable  to  render 
impartial  advice  regarding  an 
individual's  qualifications  regarding 
training,  experien  ,e.  and  licensure. 

(C)  Tne  organi;,ation  must  also  be 
independent  in  all  decision  making 
matters  pertaining  to  evaluations  and/or 
examinations  that  it  develops  including, 
but  not  limited  to;  policies  and 
procedures:  eligibility  requirements  and 
application  processing:  standards  for 
granting  certificates  and  their  renewal; 
examination  content,  development,  and 
administration;  examination  cut-off 
scores,  excluding  those  pertaining  to 
English  language  requirements: 
grievance  and  disciplinary  processes: 
governing  body  and  committee  meeting 
rules:  publications  about  qualifying  for 
a  certificate  and  its  renewal;  setting  fees 
for  application  and  all  other  ser\ices 
provided  as  part  of  the  screening 
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process:  funding,  spending,  and  budget 
authority  related  to  the  operation  of  the 
certification  organization;  ability  to 
enter  into  contract.s  and  grant 
arrangements:  abilitv  to  demonstrate 
adequate  staffing  and  management 
resources  to  conduct  the  program(s) 
including  the  authority  to  approve 
selection  of,  evaluate,  and  initiate 
dismissal  of  the  chief  staff  member 

(D)  An  organization  whose  fees  are 
based  on  whether  an  applicant  receives 
a  visa  mav  not  be  approved. 

(iii)  The  organization  shall  include 
the  following  representation  in  the 
portion  of  its  organization  responsible 
for  overseeing  certification  and.  where 
applicable,  examinations 

(A)  Individuals  from  the  same  health 
care  discipline  as  the  alien  health  care 
worker  being  evaluated  who  are  eligible 
to  practice  in  the  Inited  .States;  and 

(B)  M  least  one  voting  public  member 
to  represent  the  interests  of  consumers 
and  protect  the  interests  of  the  public  at 
large  The  publu  member  shall  not  be 

a  member  of  the  discipline  or  derive 
significant  income  from  the  discipline, 
its  related  organizations,  or  the 
organization  issuing  the  i  ertificate. 

(iv)  The  organization  must  have  a 
balanced  representation  such  that  the 
individuals  from  the  same  health  care 
discipline,  the  voting  public  members, 
and  anv  other  appointed  individuals 
have  an  equal  say  in  matters  relating  to 
credentialing  and/or  examinations. 

(v)  The  organization  must  select 
representatives  of  the  discipline  using 
one  of  the  following  recommended 
methods,  or  demonstrate  that  it  has  a 
selection  process  that  meets  the  intent 
of  these  methods: 

(A)  Be  selected  directly  by  members 
nf  the  discipline  eligible  to  prac:tice  in 
the  United  States; 

(B)  Be  selected  bv  members  of  a 
membership  organization  representing 
the  discipline  or  by  duly  elected 
representatives  of  a  membership 
organization:  or 

(C)  Be  selected  by  a  membership 
organization  representing  the  discipline 
from  a  list  of  acceptable  candidates 
supplied  by  the  credentialing  body. 

(vi)  The  organization  shall  use  formal 
procedures  for  the  selection  of  members 
of  the  governing  body  which  prohibit 
the  governing  body  from  selecting  a 
majority  of  its  successors. 

(vii)  The  organization  shall  be 
separate  from  the  accreditation  and 
educational  functions  of  the  discipline. 
except  for  those  entities  recognized  bv 
the  Department  of  Education  as  having 
satisfied  the  requirement  of 
independence. 

(viii)  The  organization  shall  publish 
and  make  available  a  document  which 


clearly  defines  the  responsibilities  of  the 
organization  and  outlines  any  other 
activities,  arrangements,  or  agreements 
of  the  organization  that  are  not  directly 
related  to  the  certification  of  health  care 
workers 

(2)  Rcsourcfs  of  the  organization,  (i) 
The  organization  shall  demonstrate  that 
its  staff  possess  the  knowledge  and 
skills  net:essarv  to  accurately  assess  the 
education,  work  experience,  licensure  of 
health  care  workers,  and  the 
equivalence  of  foreign  educational 
institutions,  comparable  to  those  of 
United  States-trained  health  care 
workers  and  institutions. 

(ii)  The  organization  shall 
demonstrate  the  availability  of  financial 
and  material  resources  to  effectively  and 
thoroughly  conduct  regular  and  ongoing 
evaluations  on  an  international  basis. 

(iii)  If  the  health  care  field  is  one  for 
which  a  majoritv  of  the  States  require  a 
predictor  test,  the  organization  shall 
demon,strate  the  ability  to  conduct 
examinatiims  in  those  countries  with 
educational  and  evaluation  systems 
comparable  to  the  majoritv  of  States. 

(iv)  The  organization  shall  have  the 
resources  to  publish  and  make  available 
general  descriptive  materials  on  the 
procedures  used  to  evaluate  and 
validate  credentials,  including 
eligibilitv  requirements,  determination 
procedures,  examination  schedules, 
locations,  fees,  reporting  of  results,  and 
disciplinary  and  grievance  procedures. 

(3)  Candidatf  fvaluation  and  testing 
mechanisms  (i)  The  organization  shall 
publish  and  make  available  a 
comprehensive  outline  of  the 
information,  knowledge,  or  functions 

( (ivered  bv  the  evaluation/examination 
process,  including  information 
regarding  testing  for  English  language 
lompetency. 

(ii)  The  organization  shall  use  reliable 
evaluation/ examination  mechanisms  to 
evaluate  individual  credentials  and 
competence  that  is  objective,  fair  to  all 
candidates,  job  related,  and  based  on 
knowledge  and  skills  needed  in  the 
discipline. 

(iii)  The  organization  shall  conduct 
ongoing  studies  to  substantiate  the 
reliability  and  validity  of  the 
evaluation/examination  mechanisms. 

(iv)  The  organization  shall  implement 
a  formal  policy  of  periodic  review  of  the 
evaluatum/examination  mechanism  to 
ensure  ongoing  relevance  of  the 
mechanism  with  respect  to  knowledge 
and  skills  needed  in  the  discipline. 

(v)  The  organization  shall  use  policies 
and  procedures  to  ensure  that  all 
aspects  of  the  evaluation/examination 
procedures,  as  well  as  the  development 
and  administration  of  any  tests,  are 
secure. 


(vi)  The  organization  shall  institute 
procedures  to  protect  against 
falsification  of  documents  and 
misrepresentation. 

(vii)  The  organization  shall  establish 
policies  and  procedures  that  govern  the 
length  of  time  the  applicant's  records 
must  be  kept  in  their  original  format. 

(viii)  The  organization  shall  publish 
and  make  available,  at  least  annually,  a 
summarv'  of  all  screening  activities  for 
each  discipline  including,  at  least,  the 
number  of  applications  received,  the 
number  of  applicants  evaluated,  the 
number  receiving  certificates,  the 
number  who  failed,  and  the  number 
receiving  renewals. 

(4)  Responsibilities  to  applicants 
applying  for  an  initial  certificate  or 
renewal,  (i)  The  organization  shall  not 
discriminate  among  applicants  as  to  age, 
sex,  race,  religion,  national  origin, 
disability,  or  marital  status  and  shall 
include  a  statement  of 
nondiscrimination  in  announcements  of 
the  evaluation/examination  procedures 
and  renewal  certification  process. 

(ii)  The  organization  shall  provide  all 
applicants  with  copies  of  formalized 
application  procedures  for  evaluation/ 
e.xamination  and  shall  uniformly  follow 
and  enforce  such  procedures  for  all 
applicants.  Instructions  shall  include 
standards  regarding  English  language 
requirements. 

I^iii)  The  organization  shall  implement- 
a  formal  policy  for  the  periodic  review 
of  eligibility  criteria  and  application 
procedures  to  ensure  that  they  are  fair 
and  equitable. 

(iv)  Where  examinations  are  used,  the 
organization  shall  provide  competently 
proctored  examination  sites  at  least 
once  annually. 

(v)  The  organization  shall  report 
examination  results  to  applicants  in  a 
uniform  and  timely  fashion. 

(vi)  The  organization  shall  provide 
applicants  who  failed  either  the 
evaluation  or  examination  with 
information  on  general  areas  of 
deficiency. 

(vii)  The  organization  shall 
implement  policies  and  procedures  to 
ensure  that  each  applicants 
examination  results  are  held 
confidential  and  delineate  the 
circumstances  under  which  the 
applicant's  certification  status  may  be 
made  public. 

(viii)  The  organization  shall  have  a 
formal  policy  for  renewing  the 
certification  if  an  individuals  original 
certification  has  expired  before  the 
individual  first  seeks  admission  to  the 
United  States  or  applies  for  adjustment 
of  status.  Such  procedures  shall  be 
restricted  to  updating  information  on 
licensure  to  determine  the  existence  of 
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any  adverse  actions  and  the  need  to  re- 
establish English  competency. 

(ix)  The  organization  shall  publish 
due  process  pohcies  and  procedures  for 
applicants  to  question  eligibility 
determinations,  examination  or 
evaluation  results,  and  eligibility  status. 

(x)  The  organization  shall  provide  all 
qualified  applicants  with  a  certificate  in 
a  timely  manner. 

(5)  Maintenance  of  comprehensive 
and  current  information,  (i)  The 
organization  shall  maintain 
comprehensive  and  current  information 
of  the  type  necessary  to  evaluate  foreign 
educational  institutions  and  accrediting 
bodies  for  purposes  of  ensiuing  that  the 
quality  of  foreign  educational  programs 
is  equivalent  to  those  training  the  same 
occupation  in  the  United  States.  The 
organization  shall  examine,  evaluate, 
and  validate  the  academic  and  clinical 
requirements  applied  to  each  country's 
accrediting  body  or  bodies,  or  in 
countries  not  having  such  bodies,  of  the 
educational  institution  itself. 

(ii)  The  organization  shall  also 
evaluate  the  licensing  and  credentialing 
system(s)  of  each  country  or  licensing 
jurisdiction  to  determine  which  systems 
are  equivalent  to  that  of  the  majority  of 
the  licensing  jurisdictions  in  the  United 
States, 

(6)  Ability  to  conduct  examinations 
outside  of  the  United  States.  An 
organization  undertaking  the 
administration  of  a  predictor 
examination,  or  a  licensing  or 
certification  examination  shall 
demonstrate  the  ability  to  conduct  such 
examination  fairly  and  impartially. 

(7)  Criteria  for  awarding  and 
governing  certificate  holders,  (i)  The 
organization  shall  issue  a  certificate 
after  the  education,  experience,  license, 
and  English  language  competency  have 
been  evaluated  and  determined  to  be 
equivalent  to  their  United  States 
counterparts.  In  situations  where  a 
United  States  nationally  recognized 
licensure  or  certification  exam  is  offered 
overseas,  the  applicant  must  pass  such 
an  examination  prior  to  receiving  a 
certification.  In  situations  where  both  a 
licensure  and  certification  examination 
are  offered  overseas,  the  licensure 
examination,  or  its  equivalent,  shall  be 
the  standard  for  receiving  a  certification 
provided  a  license  is  required  in  at  least 
a  majority  of  the  licensing  jurisdictions 
in  the  United  States.  If  a  majority  of  the 
licensing  jurisdictions  do  not  require 
licensure,  then  the  certification 
examination  shall  be  the  standard. 

(ii)  The  organization  shall  have 
policies  and  procedures  for  the 
revocation  of  certificates  at  any  time  if 
it  is  determined  that  the  certificate 
holder  was  not  eligible  to  receive  the 


certificate  at  the  time  that  it  was  issued. 
If  the  organization  revokes  an 
individual's  certificate,  it  must  notif\' 
the  Service  and  the  appropriate  State 
regulatory  authority  with  jurisdiction 
over  the  individual's  health  care 
profession. 

(8)  Criteria  for  maintaining 
accreditation,  (i)  The  organization  shall 
advise  the  Service  of  any  changes  in 
purpose,  structure,  or  activities  of  the 
organization  or  its  program(s). 

(ii)  The  organization  shall  advise  the 
Service  of  any  major  changes  in  the 
evaluation  of  credentials  and 
examination  techniques,  if  any,  or  in  the 
scope  or  objectives  of  such 
examinations. 

(iii)  The  organization  shall,  upon  the 
request  of  the  Service,  submit  to  the 
Service,  or  any  organization  designated 
by  the  Service,  information  requested  of 
the  organization  and  its  programs  for 
use  in  investigating  allegations  of  non- 
compliance with  standards  and  for 
general  piu'poses  of  determining 
continued  approval  as  an  independent 
credentialing  organization. 

(iv)  The  organization  shall  establish 
performance  outcome  measures  that 
track  the  ability  of  the  certificate  holders 
to  pass  United  States  licensure  or 
certification  examinations.  The  purpose 
of  the  process  is  to  ensure  that 
certificate  holders  pass  United  States 
licensiu^  or  certification  examinations 
at  the  same  pass  rate  as  graduates  of 
United  States  programs.  Failure  to 
establish  such  measures,  or  having  a 
record  showing  an  inability  of  persons 
granted  certificates  to  pass  United  States 
licensure  examinations  at  the  same  rate 
as  graduates  of  United  States  programs, 
may  result  in  a  ground  for  termination 
of  approval.  Information  regarding  the 
passage  rates  of  certificate  holders  shall  - 
be  maintained  by  the  organization  and 
provided  to  HHS  on  an  aimual  basis,  to 
the  Service  as  part  of  the  5  year 
reauthorization  application,  and  at  any 
other  time  upon  request  by  HHS  or  the 
Service. 

(v)  The  organization  shall  be  in 
ongoing  compliance  with  other  policies 
specified  by  the  Service. 

(1)  Service  review  of  the  performance 
of  certifying  organizations.  The  Service 
will  review  credentialing  organizations 
every  5  years  to  ensure  continued 
compliance  with  the  standards 
described  in  this  section.  Such  review 
will  occur  concurrent  with  the 
adjudication  of  the  request  for 
reauthorization  to  issue  health  care 
worker  certificates.  The  Service  will 
notify  the  credentialing  organization  of 
the  results  of  the  review  and  request  for 
reauthorization  in  writing.  If  the  Service 
determines  that  an  organization  is  not 


complying  with  the  terms  of  its 
authorization  or  if  other  adverse 
information  is  developed,  the  Service 
mav  initiate  termination  proceedings. 

(m)  Termination  of  certifying 
organizations.  (1)  If  the  Ser\ice 
determines  that  an  organization  has 
been  convicted,  or  the  directors  or 
officers  of  an  authorized  credentialing 
organization  have  individually  been 
convicted  of  the  violation  of  state  or 
federal  laws,  such  that  the  fitness  of  the 
organization  to  continue  to  issue 
certificates  or  certified  statements  is 
called  into  question,  the  Ser\ice  shall 
automatically  terminate  authorization 
for  that  organization  to  issue  certificates 
or  certified  statements  by  issuing  to  the 
organization  a  notice  of  termination  of 
authorization  to  issue  certificates  to 
foreign  health  care  workers.  The  notice 
shall  reference  the  specific  conviction 
that  is  the  basis  of  the  automatic 
termination. 

(2)  If  the  Ser\-ice  determines  that  an 
organization  is  not  complying  with  the 
terms  of  its  authorization  or  other 
adverse  information  is  brought  to  the 
Service's  attention,  the  Service  will 
issue  a  notice  of  intent  to  terminate 
authorization  to  issue  certificates  to  the 
credentialing  organization.  The  Notice 
shall  set  for&  reasons  for  the  proposed 
termination. 

(i)  The  credentialing  organization 
shall  have  30  days  from  the  date  of  the 
Notice  of  Intent  to  Terminate 
Authorization  to  rebut  the  allegations, 
or  to  cure  the  noncompliance  identified 
in  the  Service's  notice  of  intent  to 
terminate, 

(ii)  Thirty  days  after  the  date  of  the 
Notice  of  Intent  to  Terminate,  the 
Service  shall  request  an  opinion  from 
HHS  regarding  whether  the 
organization's  authorization  should  be 
terminated.  The  Service  shall  accord 
HHS'  opinion  great  weight  in 
determining  whether  the  authorization 
should  be  terminated.  After 
consideration  of  the  rebuttal  evidence,  if 
any.  and  consideration  of  HHS'  opinion, 
the  Service  will  promptly  provide  the 
organization  with  a  written  decision.  If 
termination  of  credentialing  status  is 
made,  the  written  decision  shall  set 
forth  the  reasons  for  the  termination. 

(3)  An  adverse  decision  may  be 
appealed  pursuant  to  8  CFR  103.3  to  the 
Associate  Commissioner  for 
Examinations.  Termination  of 
credentialing  status  shall  remain  in 
effect  until  and  unless  the  terminated 
organization  reapplies  for  credentialing 
status  and  is  approved,  or  its  appeal  of 
the  termination  decision  is  sustained  by 
the  Administrative  Appeals  Office. 
There  is  no  waiting  period  for  an 
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organization  to  rc-rtpph  for 
cred>'ntialmi4  status. 

PART  214— NONIMMIGRANT  CLASSES 

h.  Thf  authi)rit\'  citatmn  fur  part  J  14 
continuf's  tu  read  as  fuiluw;.. 

Authority:  8  V  S.C.  1101.  1102.  110.1.  IIHJ. 
1184.  1187'  1282.  sec.  643.  Pub.  L.  104-208, 
110  Stat.  3009-708;  Section  141  of  the 
Compacts  of  Free  Association  with  the 
Federated  States  of  Micronesia  and  the 
Republic  of  the  Marshall  Islands,  and  with 
the  Government  of  Palau.  48  U.S.C.  1901. 
note,  and  1931  note,  respectivelv:  8  CFR  part 
2. 

7.  Section  2  14  I  i-- aiin'iui>'il  hv 
adding  a  new  paragrajih  ihi  tn  ri-aii  as 
follows 

§214.1  Requirements  for  admission, 
extension,  and  maintenance  of  status 
•  •  •  «  • 

(hi  Empk>vnit'nt  in  n  hftilth  (  nn' 
occupation   .\n\  alifn  dt'scritit'd  iii  H 
CFR  212  15(a)  who  is  i  orniiii;  to  the 
L'nitfd  States  to  perform  l.ihor  in  .i 
heath  care  occupation  dt'si  rihfii  in  H 
CFR  212  15((:)  must  obtain  a  (  i-rtitn  atf 
from  a  credentialini;  opij.in iz.it ion 
described  in  H  CFR  212  l.i(e).  The 
certificate  or  certified  statement  must  be 


presented  to  the  .Service  in  accordance 
with  K  CFK  212  l.T(d)   in  the  alternative. 
.ill  ehyihle  alien  seeking  admission  as  a 
nurse  nia\  obtain  a  certified  statement 
.is  provided  in  H  CFR  212.1.5(h). 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

H   The  authorit\'  citation  for  part  245 
continues  to  read  as  follows: 

Aulhority:  H  I  .S.(.    1  11)1,  llO.f.  1182.  1253. 
se(  ,  202    I'ub.  L.  10.5-11)0,  1  1  1  .Stat    2U)(). 
2193.  sec.  902.  Pub   L.  105-277    1  12  .Stat 
2681.  8  CFR  (nirt  2 

§245.14    [Removed  and  reserved] 

9.  Section  245  14  is  removed  and 
reser\ed 

PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIFICATION 

10  The  authontv  citation  for  part  248 
continues  to  read  as  follows: 

.Authority:  8  U.S.C.  liui    1  Ul.t    11H4,12:>H. 
H  CIK  pail  2 

1 1.  Section  248  3  is  amended  by 
adding  a  nev\  par.igraph  (i)  to  read  as 
tuUuws: 


§  248.3    Application. 

n'  *  *  *  * 

(i)  Change  of  nonimmigrant  status  to 
perform  labor  in  a  health  care 
occupation.  A  request  for  a  change  of 
nonimmigrant  status  filed  by.  or  on 
behalf  of.  an  alien  seeking  to  perform 
labor  in  a  health  care  occupation  as 
provided  in  8  CFR  212.15(c).  must  be 
accompanied  by  a  certificate  as 
described  in  8  CFR  212.15(f),  or  if  the 
alien  is  eligible,  a  certified  statement  as 
described  in  8  CFR  212.15(h). 

PART  299— IMMIGRATION  FORMS 

12.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  I'.S.C:.  1101.  1 103;  8  CFR  part 

13.  Section  299.1  is  amended  in  the 
table  bv  adding  "Form  1-905"  to  the  list 
of  prescribed  forms  in  proper  alpha/ 
numeric  sequence,  to  read  as  follows: 

§299.1     Prescribed  forms. 


Form  No 


Edition  date 


Title 


1-905 


Application  for  Authorization  to  Issue  Certification  for  Healtfi  Care  Workers 


14.  Section  299.5  is  amended  in  the  t.ihl.'  bv: 

a.  .Adding  thf  Form     1-905'    in  proper  .dpha  numeric  sequence:  and  b\' 

h  ,\dding  the  entr\  Certificates  for  Hf.iith  ( :.ire  Henefits"  at  the  end  of  the  table. 

The  additions  read  as  follows 

§299.5     Display  of  control  numbers. 


INS  Form  No. 


INS  form  title 


Current  assigned 
OMB  control  no. 


1-905 


Application  tor  Authorization  to  Issue  Certification  for  Health  Care  Workers 


1115-0238 


Certificates  for  Health  Care  Benefits 


1 1 1 5-0226 
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Dated;  October  7,  2002. 
lames  W.  Ziglar, 

Commissioner,  Immigration  and 

Xaturaiization  Serx'ice. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docket  No.  RM01 -12-000] 

Remedying  Undue  Discrimination 
Througli  Open  Access  Transmission 
Service  and  Standard  Eitfetricity 
Marlcet  Design 

October  2.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  conferences  and 

revisions  to  public  comment  schedule 

for  proposed  rule. 

SUMINARY:  On  July  31,  2002,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  in  the 
above-captioned  docket,  proposing  to 
amend  its  regulations  to  remedy  undue 
discrimination  through  open  access 
transmission  service  and  standard 
electricity  market  design.  The 
Commission  is  scheduling  a  series  of 
public  conferences  to  discuss  areas  of 
concern  about  the  proposed  rule  and 
extending  the  deadline  for  filing 
comments  that  address  the  foUovdng 
issues:  Market  design  for  the  Western 
Interconnection;  transmission  planning 
and  pricing,  including  participant 
funding;  Regional  State  Advisory 
Committees  and  state  participation; 
resource  adequacy;  and  Congestion 
Revenue  Rights  and  transition  issues. 
DATES:  Initial  comments  on  specified 
issues  are  due  on  or  before  January  10, 
2003.  Initial  comments  on  all  other 
issues  are  due  on  or  before  November 
15,  2002.  Reply  comments  are  due  on  or 
before  February  17,  2003.  All  initial  and 
reply  comments  should  include  em 
executive  summary  that  should  not 
exceed  ten  pages. 

Conferences  will  be  held  on: 
November  4,  2002,  November  6,  2002, 
November  10-13,  2002.  November  19, 
2002  and  December  3,  2002. 
ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  See 
SUPPLEMENTARY  INFORMATION  for 
conference  locations. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  McKinley,  Office  of  External 
Affairs,  Federal  Energy-  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426,  (202)  502-8004. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Conferences  and  Revisions  to 
Public  Comment  Schedule 

1.  In  the  nine  weeks  since  the 
Commission  issued  its  Notice  of 
Proposed  Rulemaking  (NOPR)  in  the 
above-captioned  docket  (67  FR  55452, 
August  29,  2002),  Commission  members 
and  staff  have  participated  in  numerous 
meetings  and  conferences  throughout 
the  country  to  discuss  the  proposed 
rule.  These  meetings  have  been  a 
valuable  source  of  information  about  the 
response  of  the  general  public,  and 
specifically  the  electric  utility  industry-, 
to  the  proposed  Standard  Market  Design 
rule  and  the  issues  that  the  Commission 
must  address  going  forward. 

2.  Commission  staff  has  identified 
areas  of  public  concern  about  the 
proposed  rule  and  recommended  that 
the  Commission  hold  meetings  that  will 
address  and  attempt  to  resolve  these 
issues.  A  copy  of  the  staff  memorandum 
that  makes  these  recommendations  is 
attached  to  this  notice. 

3.  Standard  Market  Design  is  an 
important  initiative  that  will  bring  the 
public  significant  benefits,  but  the  rule 
must  be  formulated  properly  in  order  to 
work  as  the  Commission  envisions.  We 
understand  the  public  concerns,  and  we 
want  to  work  through  them  individually 
and  in  detail.  As  a  first  step,  the 
Commission  will  hold  a  series  of  public 
meetings  to  discuss  specific  items  of 
concern. 

4.  The  public  meetings  will  be  held  as 
follows.  Unless  otherwise  noted,  these 
meetings  are  open  to  the  public,  and 
registration  is  not  required;  however,  in- 
person  attendees  are  asked  to  notify  the 
Commission  of  their  intent  to  attend  by 
sending  an  e-mail  message  to 
customer@ferc.gov.  Members  of  the 
Commission  may  attend  and  participate 
in  the  discussions.  Further  details  about 
each  Commission  conference  will  be 
provided  in  supplemental  documents. 

•  November  4,  2002:  (Portland. 
Oregon)  This  conference  will  address 
the  unique  operating  characteristics  of 
Western  bulk  power  markets.  It  will  also 
attempt  to  identify  aspects  of  the 
proposed  Standard  Market  Design  for 
which  regional  flexibility  may  be 
appropriate  for  the  West,  and 
corresponding  degrees  of  flexibility. 

•  November  6,  2002:  (Washington. 
DC)  This  conference  will  focus  on 
pricing  proposals  for  network  upgrades 
and  expansions.  In  particular,  the 
discussions  will  attempt  to  clarify'  the 


definition  of  "participant  funding"  and 
seek  consensus  on  the  types  of  facilities 
that  should  be  eligible  for  participant 
funding. 

•  November  10-13.  2002:  (Chicago. 
Illinois)  Commissioners  and  staff 
propose  to  participate  in  the  National 
Association  of  Regulatory  Utilities 
Commissioners  Annual  Convention. 
The  Commission  will  make  a 
presentation  on  the  morning  of 
Wednesday.  November  13.  and  the 
Chairman  will  deliver  a  keynote 
address. 

Registration  is  required  for  this 
conference.  You  may  obtain  a  copv  of 
the  registration  form  and  information 
about  fees  at  http://\s-\\'\v. naruc.org/ 
Meetings/annualconvJ 2002/ index  html. 
under  the  "Registration"  link. 

•  November  19.  2002:  (Washington. 
DC)  This  conference  will  focus  on 
aspects  of  the  resource  adequacy 
requirement  proposed  in  the  NOPR. 
specifically:  (1)  The  sufficiency  of 
proposed  penahies;  (2)  the  function  of 
the  resource  adequacy  requirement  in 
areas  that  have  retail  access;  and  (3) 
how  to  accommodate  regional  variations 
in  proposals  to  satisfy  the  resource 
adequacy  requirement  without 
interfering  with  state  jurisdiction. 

•  December  3.  2002:  (Washington, 
DC)  This  conference  will  discuss 
specific  issues  related  to  the  transition 
to  congestion  revenue  rights  (CRRs). 
such  as:  (1)  Ensuring  that  native  load 
and  load  serving  entities  receive 
sufficient  CRRs:  (2)  guarding  against  the 
use  of  CRRs  to  exercise  market  power: 
and  (3)  the  possibility  of  regional 
variation  on  how  rights  are  allocated  to 
load. 

5.  Each  Washington,  DC  conference 
will  be  held  from  approximately  9:30 
a.m.  to  5:00  p.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
Transcripts  of  the  conferences  will  be 
immediately  available  from  Ace 
Reporting  Company  (202-347-3700  or 
l_800-3 36-6646).  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission's  FERRIS  system  two 
weeks  after  the  conference. 
Additionally,  Capitol  Connection  offers 
the  opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee,  live  over  the  Internet,  via  C- 
Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  lulia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
http://www.capitolconnection.gmu.edu 
and  click  on  "FERC." 
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6.  The  Commission  will  extend  to 
Januarv  10.  2003.  the  deadline  for 
submission  of  comments  tfiat  address 
the  following  issues:  (1)  Market  design 
for  the  Westt-rn  Interconnection:  (2) 
transmi>.-.i'>n  planning  and  pricing, 
including  participant  funding;  (3) 
Regional  State  Advisory-  Committees 
and  state  participation:  (4)  resource 
adequacy;  and  (5)  CRRs  and  transition 
issues.  The  deadline  for  submission  ol 
all  other  comments  remains  November 
15.2002. 

7.  The  Commission  will  extend  the 
deadline  for  all  reply  comments  to 
February  17.  2003.  .^11  initial  and  reply 
c  omments  should  include  an  executive 
summary-  that  should  not  exceed  ten 
pages. 

Bv  diretfion  of  the  Commission. 
Ma^alip  R.  Salas. 
Sfirctan 

Memo  to  Members  of  the  Federal 
Energy  Regulatory  (^ommi.ssion 
Regardin!>  Industry  Outreach  on 
Standard  Market  Design 

Sffitenibf-r  U)  200 J 

To:  Pat  Wood.  III.  Chairman.  William  L. 

Massev.  Commissioner.  Linda  K 

Breathitt.  Commissioner.  Nora  M. 

Brownell.  Commissioner 
From   FERC  SMI)  (Outreach  Team 
Re:  Report  on  SMD  Outreach  activities. 

summary  of  issues  raised,  and  staff 

recommendations 
On  July  31.  2002  the  Federal  Energy 
Regulatory  f'ommiNsjon  issued  its 
\()tu:e  of  Proposed  Rulemaking  on 
Remedying  Undue  Discrimination 
through  Open  .\ccess  Transmission 
Service  and  Standard  Electricity  Market 
Design  (SMD  \OPR).  Since  that  date, 
the  staff  of  the  Commission  (Staff)  has 
engaged  in  e.xtensive  outreach,  both  to 
state  regulatory  commissions,  industry 
trade  groups  and  the  industry  at  large. 
Specifically,  we  have  held  six  SMD 
briefings  exc:lusively  for  state 
i:ommissions  and  staff,  three  SMD 
briefings  for  state  commissions  and  the 
industry'  at  large,  and  ten  meetings  with 
groups  representing  different  sectors  of 
the  industry  In  addition.  Staff  has 
attended  dozens  of  industry  meetings, 
both  in  Washington,  DC,  and  acrnss  the 
countr\'  Our  contai  t^  have  nov\ 
included  several  thousand  industry 
representatives,  covering  a  wide 
spectrum  of  interests. 

Identified  .Areas  of  Concern 

Sevt-ral  broad  areas  of  cone  eru  have 
been  identified  as  a  result  of  this 
outreach  effort  Most  of  these  areas  are 
ones  that  were  not  addressed  m  great 
detail  in  the  N'OPR  because  the  details 
were  to  be  worked  out  on  a  regional 


basis.  However,  because  of  the  lack  of 
detail,  parties  are  interpreting  the 
proposals  in  different  ways  and 
sometimes  interpreting  them  based  on 
their  worst  fears.  Clarifying  that  the 
(A)mmission  intends  to  permit 
additional  regional  flexibility  would 
satisfy  many  of  the  concerns.  Staff 
recommends  that  the  Commission 
obtain  further  input  from  states  and  the 
industry  before  comments  are  due.  so 
that  it  can  provide  greater  clarification 
on  these  issues  and  identif\'  areas  where 
regional  flexibility  would  be  allowed. 
Discussed  below  are  brief  summaries  of 
these  areas  and  a  proposed  process  for 
addressing  these  c(mcerns. 

1    Thr  I'ntque  Operational 
Characteristics  of  the  Western 
Interchange 

State  regulators  and  industry 
representatives  have  pointed  out  that 
the  Western  North  American  market  has 
unique  characteristics  that  may  not 
readilylend  itself  to  the  Standard 
Market  Design  proposed  by  the 
Commission   .Specific;ally.  they  are 
concerned  that  a  market  design  that  has 
evolved  over  a  long  period  of  time  in  the 
Eastern  U.S.  cannot  be  readily  adapted 
to  the  West   Manv  participants  believe 
that  the  Clommissicjn  does  not  have  a 
grasp  of  the  inherent  differences,  which 
include: 

•  The  complexities  of  hydroelectric 
production,  based  on  agreements  and 
international  treaties  negotiated  over 
several  decades,  and  which  include  the 
accoiiunodation  of  many  regional 
concerns,  including  agricultural  uses, 
fishing  and  recreational  requirements, 
and  environmental  lonstraints 

•  The  ina|or  role  of  public  power  in 
the  West,  and  the  difficulties  that  might 
be  encountered  if  public  power  chooses 
not  to  join  an  ITP  RTO 

•  Changes  in  transmission  prices  for 
long-distance  purchases,  which  would 
create  hardship  for  some  customers,  as 
well  as  operational  anf)malies  brought 
about  bv  distance-related  issues, 
including  large  loop  flow  patterns. 

Some  Western  regulators  have 
requested  that  the  (Commission  consider 
a  separate  market  design  for  the  West. 
They  are  also  concerned  about  the 
amount  of  flexibility  that  the 
Commission  would  consider  to 
accommodate  their  concerns,  including 
flexibility  in  designing  and  allocating 
Congestion  Revenue  Rights  (CCRRs).  and 
operational  issues  related  to  hydro  and 
other  intermittent  generator  resources.' 


'  Ttie  (Jummissicin  has  .ilreadv  expressed  its 
willingness  tu  uffer  regional  flexibility  in  its  order 
..n  KTU  West,  Dotkel  .\os   RT01-35-OO5  and 
RTriI-J5-007.  issued  S<»ptember  18.  2002. 


To  resolve  these  issues,  there  needs  to 
be  a  process  to  identify  the  specific 
issues  where  there  are  concerns  and 
start  developing  solutions  in  these  areas. 
Staff  recommends  doing  this  through  a 
two  stage  process.  First,  we  recommend 
that  the  Commission  schedule  a  staff- 
level  technical  meeting  to  discuss 
specific  technical  concerns  and 
potential  solutions.  Second,  the 
commissioners  should  also  hold  a 
conference  to  discuss  the  specific 
roncerns  that  have  been  raised  by  the 
West.  At  this  conference  the 
Commission  could  explore  the  level  and 
areas  where  flexibility  would  be 
appropriate.  Staff  recommends  that  both 
of  these  meetings  be  held  in  the  West. 

2  Planning  and  Pricing  Transmission 
Expansions,  Including  Participant 
Funding 

In  the  SMD  NOPR  the  Commission 
expressf^d  a  preference  for  participant 
funding  and  noted  that  it  would 
consider  participant  funding  for 
proposed  transmission  facilities  that  are 
included  in  a  regional  planning  process 
conducted  by  an  independent  entity. 
The  Commission  also  indicated  that  it 
would  look  favorably  on  a  pricing 
proposal,  whether  it  is  roll-in.  an 
assignment  to  beneficiaries,  or  some 
combination  of  the  two.  by  a  Regional 
State  Advisory  Committee  (RSAC)  if  it 
is  consistent  with  the  FPA.  However,  it 
did  not  attempt  to  clearly  define  the 
types  of  network  upgrades  that  would 
be  priced  through  "participant  funding" 
and  those  that  would  be  priced  through 
roUed-in  pricing. 

There  has  been  considerable  reaction 
to  this  proposal  in  the  outreach 
sessions.  Southern  state  commissioners 
and  southern  utilities  have  been 
supportive  of  the  use  of  participant 
funding.  One  rationale  used  is  that 
participant  funding  would  protect 
native  load  customers  from  paying  for 
network  upgrades  constructed  to  export 
power  to  other  regions.  However, 
transmission  owners  in  other  areas, 
public  power,  and  industrial  customers 
are  concerned  that  if  participant  funding 
is  the  main  vehicle  for  pricing  network 
upgrades,  there  will  be  inadequate 
investment  to  relieve  transmission 
congestion  and  thus  limit  wholesale 
competition.  While  their  positions  differ 
in  some  areas,  they  all  argue  for  the 
ability  to  roll-in  at  least  some  upgrades 
that  relieve  constraints  and  thus 
increase  competition.  This  will  be  an 
important  issue  in  the  Commission's 
approval  of  SeTrans.  which  is  expected 
to  be  considered  in  the  near  future. 

Staff  believes  that  the  Commission's 
proposal  needs  to  be  clarified.  During 
the  outreach,  it  has  become  clear  that 


Federal  Register /Vol.  67,  No.  198 /Friday.  October  11.  2002  /  Proposed  Rules 


63329 


there  is  not  a  consistent  definition  of 
participant  funding.  It  could  be  defined 
to  include  only  upgrades  that  a  market 
participant  volunteers  to  pay  for.  or  it 
could  be  defined  as  upgrades  that  the 
beneficiaries  would  pay  for,  either  on  a 
voluntary  or  cost-allocation  basis.  If 
load  benefits  from  the  upgrades,  the 
costs  could  be  roUed-in  to  the  access 
charge  paid  by  the  load  that  benefits. 
That  load  would  receive  CRRs.  If  a 
generator  benefits,  then  the  generator 
would  pay  for  the  upgrades,  and  receive 
CRRs.  Many  observers  assume  that 
construction  to  relieve  transmission 
constraints  could  not  be  roUed-in  to  the 
access  charge  under  a  participant 
funding  scenario.  In  that  case,  there 
would  be  little  construction  to  relieve 
transmission  congestion.  Staff  believes 
that  this  issue  could  be  clarified  through 
a  technical  conference  that  discusses 
this  pricing  issue. 

A  related  issue  is  the  requirement  for 
regional  planning.  Transmission  owners 
in  particular  are  concerned  that  the 
process  is  reminiscent  of  central 
plaiming  and  that  it  could  be  used  to 
slow  construction  of  necessary 
upgrades,  including  construction  to 
relieve  congestion.  Additionally,  state 
commissioners  and  others  are 
concerned  that  the  use  of  four  large 
regions  will  unnecessarily  delay  the 
plaiming  process.  This  concern  is 
especially  strong  in  the  Midwest  and  the 
Mid-Atlantic,  which  was  identified  as 
one  of  the  four  regions.  There  is  support 
for  having  the  planning  process  done 
within  the  territory  covered  by  each 
RTO  or  ISO.  RTOs  could  then 
coordinate  the  regional  plans  in  each 
Interconnection. 

Staff  believes  the  Commission  needs 
to  further  define  how  the  regional 
plaiming  process  will  work.  Also,  the 
Commission  may  want  to  explore  the 
size  of  the  regions  used  in  the  planning 
process.  Staff  believes  these  topics 
could  be  addressed  at  the  same 
technical  conference  as  participant 
funding. 

3.  State  Concerns  and  Regulatory 
Participation  in  Regional  State  Advisory 
Committees 

State  commissions  were  particularly 
concerned  about  their  ability  to  protect 
native  load  from  cost  shifting, 
particularly  in  those  states  that  have  not 
chosen  electric  restructuring.  They  were 
concerned  that  the  rule  might  have  an 
impact  on  their  ability  to  continue 
regulating  vertically  integrated  utilities 
under  traditional  cost-of-service 
ratemaking  and  bundled  rates  that  these 
states  continue  to  favor. 

Commissioners  from  low-cost  states 
were  also  concerned  that  the  new 


market  envisioned  by  the  Commission 
might  result  in  low-cost  power  being 
exported  from  their  states,  to  the 
detriment  of  local  ratepayers.  They  also 
want  assurances  that  their  native  load 
will  be  protected  from  paying  the  cost 
of  new  transmission  that  would  serve 
customers  in  other  states  or  regions. 
They  also  seek  clarification  that  CRRs 
will  fully  protect  ratepayers  as  well  as 
they  are  protected  today. 

States  are  also  concerned  about  their 
role  in  establishing  resource  adequacy, 
whether  the  Commission's  plan 
conflicts  with  ongoing  state  efforts  to  set 
reserve  margins,  and  the  extent  to  which 
states  will  be  able  to  ensure  future 
supplies. 

Commissioners  in  all  regions  of  the 
country  expressed  concern  about  the 
organization  of  "Regional  State 
Advisory  Committees"  and  what  that 
would  represent.  They  want  to  know 
who  will  become  members  of  such  an 
organization,  how  it  would  be  funded, 
what  its  duties  would  encompass,  how 
large  a  region  it  would  serve  and 
whether  commissioners  would  be 
required  to  belong  to  more  than  one 
RSAC.  Most  importantly,  state 
commissioners  want  to  know  the  exact 
nature  of  the  organization  and  what  its 
responsibihties  would  include,  and 
whether  that  conflicts  with  existing 
state  law  or  with  existing  regional 
cooperative  efforts.  Finally,  many  state 
commissioners  also  would  like  to  create 
a  new  name  for  these  committees  that 
does  not  use  the  word  "advisory". 

Staff  recommends  that  the 
Commission  use  the  NARUC  meeting 
scheduled  for  November  to  develop  a 
process  for  resolving  these  types  of 
concerns  and  coming  to  a  common 
understanding  of  the  role  of  state 
commissions  in  the  RSACs  and  how 
SMD  might  affect  retail  rates.  Staff  and 
state  commission  staff  in  the  various 
regions  could  also  hold  a  series  of 
meetings  to  work  on  a  common 
understanding  and  potential  solutions. 

4.  Resource  Adequacy 

While  there  has  been  general  support 
for  load  to  meet  some  form  of  resource 
adequacy  requirement,  there  has  been  a 
good  deal  of  criticism  of  the  proposal  in 
the  NOPR.  Generators  are  concerned 
that  the  types  of  penalties  proposed  are 
insufficient  and  unworkable. 
Specifically,  they  are  concerned  that 
penalties  may  not  be  sufficient  to  keep 
load  ft-om  "leaning  on  the  system"  in 
real  time.  State  conmiissioners.  ISOs 
and  many  market  participants  in  the 
Northeast  and  Mid-Atlantic  states  also 
believe  it  is  unworkable  in  areas  that 
have  retail  access.  They  want  to  have  a 
form  of  capacity  obligation  for  load  to 


ensure  resource  adequacy.  State 
commissions  in  areas  where  there  has 
been  little  or  no  divestiture  see  the 
requirement  for  a  12%  reser\e  margin  as 
intruding  on  their  authority  to  review 
the  purchasing  decisions  of  utilities. 

Staff  believes  this  issue  would  benefit 
from  a  full  discussion  at  a  public 
conference.  At  the  conference,  the 
commissioners  could  explore  how  much 
regional  flexibility  there  should  be  for 
satisfying  the  resource  adequacy 
requirement.  For  example,  could  regions 
with  retail  access  use  a  capacity 
obligation?  In  regions  without  retail 
access,  could  state  commissions  require 
vertically  integrated  utilities  to  satisfy  a 
minimum  reserve  requirement?  If  so. 
would  there  be  any  additional 
requirements  needed  to  satisfy  the 
requirements  of  SMD? 

5.  Transition  Issues  and  Congestion 
Revenue  Rights 

Many  industry-  participants  are 
concerned  that  they  will  not  have 
adequate  protection  from  congestion 
costs  when  they  move  from  the  current 
system  to  SMD.  Transmission 
dependent  utilities  and  industrial 
customers  are  concerned  that  they  will 
not  receive  sufficient  CRRs  through  the 
initial  allocation  process  and  will  be 
vulnerable  to  the  exercise  of  market 
power  by  vertically  integrated  utilities. 
They  also  raised  market  power 
concerns,  particularly  if  generators  held 
CRRs  in  load  pocket  areas.  They  also  are 
concerned  that  they  will  not  be 
adequately  protected  if  the  CRRs  are 
auctioned  and  they  receive  the  auction 
revenues.  They  believe  they  have  better 
protection  if  CRRs  are  allocated  to  load 
They  also  believe  it  is  necessary  to 
retain  the  allocated  CRRs  on  a  long-term 

basis. 

State  commissions  have  raised  similar 
issues  regarding  protecting  native  load. 
There  also  is  concern  about  load  growth 
and  how  load  serving  entities  would  be 
able  to  get  CRRs  for  increased  needs,  or 
how  the  use  of  CRRs  would  impact 
construction  of  new  transmission 
capacity.  Finally,  there  is  a  concern  that 
CRRs  need  to  be  available  for  resources 
used  to  satisfy  the  resource  adequacy 
requirement.  The  SMD  NOPR  left  the 
regions  a  great  deal  of  discretion  in 
designing  the  transition  process.  There 
seems  to  be  a  desire  among  load  in  some 
industry  segments  for  additional 
guidance  on  how  the  transition  process 
will  work. 

Staff  believes  a  public  conference 
would  be  a  good  forum  for  airing  and 
developing  these  issues  and  perhaps 
additional  principles  to  be  used  in  the 
transition  process.  Staff  will  prepare  a 
paper  providing  more  details  on  how 
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CRR  allocation  would  work 
Additionally,  the  Commission  could 
explore  whether  there  should  bf 
eventual  auction  of  CRRs  or  if  a  region 
could  decide  that  an  allocation  process 
should  be  used  for  the  foreseeable 
future 

6  Timing  of  Industry- Responses 

There  are  two  areas  of  concern  on 
timing.  First.  SMD  contains  a 
multiplicity  of  details  and  getting  the 
details  right  is  very  important  to  ensure 
customer  protection.  Load  and  state 
commissions  in  areas  that  have  not 
previously  used  an  LMP  system  have 
expressed  concern  that  they  do  not  have 
sufficient  time  to  fully  work  through 
and  understand  all  of  the  details  of  the 
proposal  and  how  they  work  together 
They  are  unwilling  t(j  support  concepts 
in  SMD  unless  thev  fully  understand 
how  they  can  protec:t  themselves 
Second,  many  have  expressed  concern 
that  the  implementation  timeline  (SMD 
in  place  by  2004)  is  too  dnibitious  They 
believe  it  will  take  more  time  to  make 
the  changes. 

Based  on  the  concerns  we  have  heard. 
Staff  believes  that  the  timptable  fur 
issuing  a  Final  Rule  and  for  full 
implementation  of  SMD  should  be 
revised.  Staff  anticipates  that  a  Final 
Rule  c(mld  be  issued  in  summer  2003 
We  also  anticipate  that  the  C'ommission 
may  not  see  full  implementation  of  SMD 
in  all  regions  of  the  countrv  at  the  same 
time.  Certain  aspects  nt  the  Final  Rule 
should  move  tor^vard  at  a  faster  pace 
than  others.  Formation  of  RSAC's.  for 
example,  could  begin  soon  after  the 
Final  Rule  is  issued.  Staff  recommends 
that  the  Ciommission  communu  ate  these 
revised  expectations  on  timelines  to  the 
industr\-  in  the  near  future. 

Staff  Recommendations 

Based  on  the  teedback  gathered  b\ 
Staff,  we  are  recommending  additional 
meetings  and  public  conferences  with 
state  commissions  and  the  industry  at 
large  The  following  is  a  proposed 
schedule  of  activities  that  would  help 
address  and  resolve  the  major  issues 
identified  to  date. 

Staff-to-Staff  Meeting  With  Southern 
Commissions 

Suggested  Date:  Week  of  October  13. 
2002^ 
Suggested  Site:  Atlanta.  Georgia. 

.Note:  KKRC  staff  would  r  onfer  with 
Southern  Commissions  to  determine  the 
exact  date  and  lix  afion 

This  non-public  meeting  would 
consist  of  staff  members  of  the 
Commission  and  state  regulatorv 
agencies.  It  would  focus  on  identifying 


specific  issues  for  southern  states, 
including  the  ability  to  protect  native 
load  customers  from  cost  shifts, 
assigning  costs  for  transmission 
expansions,  how  public  power  would 
operate  under  SMD.  the  allocation  of 
CRRs  and  other  issues  of  concern 

Staff-to-Staff  Meeting  on  Western 
Operations 

Suggested  Date:  October  22.  2002. 

Suggested  Site:  Denver,  Colorado. 

This  non-public  meeting,  attended  by 
senior  FERC  staff  with  technical  staff 
from  the  industry,  would  identify  major 
operational  concerns  by  Western 
operators,  including  the  unique 
characteristics  of  the  Western  hydro  and 
public  power  systems. 

Policy  Meeting  on  Western  Issues 

Suggested  Date:  November  4.  2002. 

Suggested  Site:  Portland,  Oregon. 

This  meeting  would  be  open  to  the 
public  and  attended  by  FERC 
commissioners  and  staff.  It  would 
address  policy  issues  related  to  the 
West,  proposals  for  flexibility  in  certain 
areas  of  the  N'OFR.  and  differences  in 
market  design  within  the  Western 
Interconnection. 

Working  Group  Meeting  on  Participant 
Funding 

Suggested  Date:  November  6.  2002. 

Suggested  Site:  FERC  Headquarters. 
Washington.  DC 

This  meeting  would  be  open  to  the 
public  and  would  address  the  concerns 
outlined  above  in  the  memo. 

Discussion  of  RSACs  and  State  Issues 

Suggested  Dates:  November  10-13, 
2002' 

Suggested  Site:  NARIJC  Annual 
Conference  in  Chicago.  Illinois. 

This  event  would  include 
participation  in  the  NARl'C  Annual 
Conference  by  FERC  commissioners  and 
members  of  the  FERC  staff,  a  major 
presentation  by  FERC  on  Wednesday 
morning.  November  13.  and  a  keynote 
address  by  FERC  Chairman  Fat  Wood. 

Working  Group  Meeting  on  Resource 
Adequacy 

Suggested  Date:  November  19.  2002. 

Suggested  Site:  FERC  Headquarters. 
Washington.  DC. 

This  meeting  would  be  open  to  the 
public  and  would  address  the  concerns 
outlined  above  in  the  memo. 

Working  Group  Meeting  on  CRRs  and 
Transition  Issues 

Suggested  Date:  December  3.  2002. 
Suggested  Site:  FERC  Headquarters. 
Washington,  D(]. 


This  meeting  would  be  open  to  the 
public  and  would  address  the  concerns 
outlined  above  in  the  memo. 

Reconunendations  on  Extension  of 
Time  for  Comments 

Because  of  the  extensive  outreach  and 
discussion  that  FERC  staff  is 
recommending,  we  believe  the 
Commission  should  consider  extending 
the  deadline  for  comments  on  this 
proposed  rulemaking. 

1 .  The  Commission  would  retain  the 
November  15  deadline  for  comments 
covering  most  issues  reused  in  the 
proposed  rulemaking,  but  would 
establish  a  January  10,  2003  deadline  for 
initial  comments  on  the  following 
topics: 

•  Market  Design  for  the  Western 
Interconnection 

•  Transmission  Planning  and  Pricing, 
including  Participant  Funding 

•  RSACs  and  State  Participation 

•  Resource  Adequacy 

•  CRRs  and  Transition  Issues 

2.  Staff  recommends  retaining  a  single 
deadline  for  reply  comments,  but 
rescheduling  it  for  February  17,  2003  for 
the  entire  series  of  comments. 

[FR  Doc.  02-25736  Filed  10-10-02:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,20,  and  25 

[REG-1 15781 -01] 
RtN1545-A031 

Definition  of  Guaranteed  Annuity  and 
Lead  Unitrust  Interests;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 


SUMMARY:  This  document  cancels  the 
public  hearing  on  proposed  regulations 
under  sections  1701.  2522,  and  2055 
relating  to  proposed  regulations 
conforming  the  income,  gift,  and  estate 
tax  regulations  to  the  Tax  Court's 
decision  in  Estate  of  Boeshore  v. 
Commissioner.  78  T.C.  523  (1982).  acq. 
m  result.  1987-2  C.B.  1,  holding 
portions  of  §20.2055-2(e)(2)(vi)(e)  of 
the  Estate  Tax  Regulations  invalid. 
DATES:  The  public  hearing  originally 
scheduled  for  October  16.  2002.  at  10 
a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  M.  Cruse  of  the  Regulations  Unit 
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at  (202)  622-7180  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  or 
public  hearing  that  appeared  in  the 
Federal  Register  on  Tuesday.  July  23, 
2002,  (67  FR  48070),  announced  that  a 
public  hearing  was  scheduled  for 
October  16,  2002  at  10  a.m..  in  room 
4718.  The  subject  of  the  public  hearing 
is  proposed  regulations  under  sections 
170,  2522.  and  2055  of  the  Internal 
Revenue  Code.  The  public  comment 
period  for  these  proposed  regulations 
expired  on  September  25,  2002. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Wednesday,  October  9. 
2002,  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  October  16,  2002  is  cancelled. 

LaNita  Van  Dyke, 

.■\rting  Chief.  Regulations  Unit.  Associate 
Chief  Counsel.  Income  Tax  and  Accounting. 
IFR  Doc.  02-26190  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  4«3O-01-f> 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  154  and  155 

[USCG-2001-8661] 
RIN2115-AG05 

Vessel  and  Facility  Response  Plans  for 
Oil:  2003  Removal  Equipment 
Requirements  and  Alternative 
Technology  Revisions 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
changes  to  its  requirements  for  oil-spill 
removal  equipment  luider  vessel 
response  plans  and  marine 
transportation-related  facility  response 
plans.  These  changes  would  increase 
the  minimum  available  spill  removal 
equipment  required  for  tank  vessels  and 
facilities,  add  requirements  for  new 
response  technologies,  and  clarify 
methods  and  procedures  for  responding 
to  oil  spills  in  coastal  waters. 
DATES:  Comments  and  related  material 
must  reach  the  E)ocket  Management 
Facility  on  or  before  January  9,  2003. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (OMB)  on 
collection  of  information  must  reach 
OMB  on  or  before  January  9,  2003. 


ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  Bv  mail  to  the  Docket  Management 
Facility  (USCG-2001-8661).  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW.. 
Washington.  DC  20590-0001. 

(2)  By  delivery-  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  E'lectronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  In  choosing 
among  these  means,  please  give  due 
regard  to  the  recent  difficulties  with 
delivery^  of  mail  by  the  U.S.  Postal 
Service  to  Federal  facilities.  . 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
17th  Street  N\V..  Washington.  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  would 
become  part  of  this  docket  and  would  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

You  mav  inspect  the  material 
proposed  for  incorporation  by  reference 
at  room  2100.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-267-0448. 
Copies  of  the  material  are  available  as 
indicated  in  the  "Incorporation  by 
Reference"  section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 
rulemaking,  call  or  e-mail  Mr.  Robert 
Pond,  G-MOR,  Coast  Guard,  at 
telephone  202-267-6603,  or 
Tpond@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 


SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  fur 
this  rulemaking  (USCG-2001-8661 ). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery-,  submit  them  in 
an  unbound  format,  no  larger  than  8 '2 
bv  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  would  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  would 
hold  one  at  a  time  and  place  announced 
bv  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Under  the  Oil  Pollution  Act  of  1990 
(OPA  90)  (Pub.  L.  101-380)  and 
Executive  Order  12777.  the  Coast  Guard 
is  authorized  to  issue  regulations 
requiring  the  owners  and  operators  of 
tank  vessels  and  marine  transportation- 
related  (MTR)  facilities  to  prepare  and 
submit  response  plans.  The  Oil 
Pollution  Act  of  1990  amended  the 
Federal  Water  Pollution  Control  Act  to 
require  the  preparation  and  submission 
of  oil  spill  response  plans  by  the  owners 
or  operators  of  certain  facilities  and 
vessels.  It  also  requires  that  these 
vessels  and  facilities  be  operated  in 
compliance  with  their  submitted 
response  plans.  Failure  to  have 
submitted  a  response  plan,  and  to  have 
received  approval  of  that  plan  or 
authorization  from  the  Coast  Guard  to 
operate  according  to  the  submitted  plan, 
results  in  the  prohibition  of  that  vessel 
or  facility  from  the  handling,  storing  or 
transporting  of  oil.  In  1996,  the  Coast 
Guard  published  final  tank  vessel 
response  plan  regulations  (61  FR  1052) 
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and  final  MTR  facilities  response  plan 
regulations  (ftl  FR  7890)  These 
regulations  contain  minimum  on-vvater 
oil  removal  equipment  requirements 
that  planholders  transporting  or 
transferring  petroleum  oil  are  required 
to  meet  in  planning  for  an  nil  discharge. 
These  regulations  also  state  that  the 
Cioast  Guard  would  periodically  review 
the  existing  oil  removal  equipment 
requirements  to  determine  if  increases 
in  mechanical  recoverv'  systems  and 
additional  requirements  for  new 
response  technologies  are  practicable. 

On  Ianuar>'  27.  1998.  the  Coast  Guard 
published  a  Notice  of  Request  for 
Comments  (63  FR  3861)  regarding  our 
intent  to  conduct  a  review  of  response 
plan  removal  equipment  requirements 
in  the  notice  we  stated  that  the  1993 
removal  equipment  requirements  would 
remain  in  effect  pending  the  results  of 
that  review,  and  that  the  removal 
equipment  requirements  increases  as 
originally  scheduled  would  not  be 
implemented  until  the  review  was 
complete.  On  [une  24.  1998,  the  Coast 
C]uard  published  a  Notice  of  Meetings 
(63  FR  34500)  that  announced  three 
public  workshops.  They  were  set  up  to 
solicit  comments  on  potential  changes 
to  removal  equipment  requirements 
within  the  response  plan  regulations  (33 
CFR  parts  1.53.  154  and  155)  for 
mechanical  recover\'.  dispersants.  and 
other  spill  removal  technologies   Based 
on  comments  to  the  Federal  Register 
Notice  and  the  three  Workshops,  the 
Coast  Guard  commissioned  an  in-depth 
assessment  of  advances  in  oil  spill 
response  equipment  since  1993.  The 
Coast  Guard  completed  the  assessment 
in  Mav  1999 

Based  on  the  recommendations 
contained  in  the  assessment  (Summary 
Report  of  Public  Workshop  for  Response 
Plan  Equipment  CAPs),  the  Coast  Guard 
published  a  Notice  of  Decision  (65  FR 
710.  January  6.  2000)  that  provided  for 
a  25%  increase  for  on-water  mechanical 
recovery  equipment  for  response  plans 
of  MTR  facilities  and  tank  vessels, 
effective  April  6.  2000  The  Coast  Guard 
also  initiated  a  regulatory  project  to 
evaluate  the  potential  for  additional 
increases  in  mechanical  on-water 
recovery  and  new  requirements  for 
other  response  technologies,  which 
would,  if  practicable,  become  effective 
in  2003. 

To  ensure  that  a  broad  range  of 
environmental  issues  are  adequately 
considered  in  the  rulemaking,  the  Coast 
Guard  is  preparing  a  Programmatic 
Environmental  Impact  Statement  (PELS) 
for  revising  the  oil  removal  equipment 
requirements  for  tank  vessels  and  MTR 
facilities  response  plans.  On  September 
1,  2000,  the  Coast  Guard  published  a 


Notice  of  Intent  to  prepare  and  circulate 
d  draft  PEIS  (65  FR  53335).  The  Coast 
Guard  requested  input  on 
environmental  concerns  of  the  public 
related  to  the  alternatives  for  increasing 
spill  removal  equipment  requirements 
for  an  oil  discharge,  and  suggested 
analyses  or  methodologies  for  inclusion 
in  the  PEIS. 

Discussion  of  Cominents  From  Public  * 
Workshops 

We  re(  eived  70  letters  commenting  on 
this  proposed  rulemaking  from  the  three 
public  workshops.  In  the  following 
paragraphs,  the  Coast  Guard  discusses 
the  comments  received  and  explains 
anv  changes  made  to  the  proposed 
rulemaking.  The  Coast  Guard  first 
discusses  general  comments,  and 
secondly  discusses  c(3mments  regarding 
specific  sections  of  the  rulemaking.  The 
respondents  offering  comments 
included  MTR  facilities.  Oil  Spill 
Removal  Organizations,  the  oil  industn,', 
tanker  associations.  Federal  and  State 
agencies,  environmental  and  marine 
safety  non-profit  organizations,  and 
private  citizens. 

General  Comments 

Several  respondents  supported 
adoption  of  requirements  (or  credits 
against  existing  mechanical  recovery 
equipment  requirements)  for 
establishment  of  dispersant  and  in-situ 
burning  capabilities  for  a  number  of 
redsons  including 

•  These  methods  have  been 
demonstrated  to  have  higher 
effectiveness  ratings,  under  certain 
conditions,  than  mechanical  recovery; 

•  Regiimal  Response  Teams  (RRTs) 
around  the  country  have  pre-authorized 
their  use  under  certain  conditions; 

•  Adding  dispersant  and  in-situ 
burning  equipment  requirements  is 
more  cost-effective  because  those 
response  methods  would  result  in 
greater  mitigation  of  spill  impacts  than 
the  addition  of  more  mechanical 
recovery  equipment;  and 

•  Having  three  response  options 
provides  greater  opportunity  for 
effective  response  regardless  of 
environmental  conditions  at  the  time  of 
a  spill. 

Several  respondents  expressed 
concern  regarding  the  use  of  dispersants 
and  in-situ  burning  because,  in  their 
view- 

•  The  effectiveness  and  effects  of 
these  technologies  have  not  been 
proven:  and 

•  These  technologies  do  not  remove 
the  oil  from  the  environment  but  only 
transfer  it  to  the  water  column  or  the 
atmosphere. 


These  options  pose  a  greater  potential 
for  adverse  environmental  impacts  than 
mechanical  recover}'  methods.  These 
technologies  have  been  studied 
extensively.  The  conclusions  and 
recommendations  of  the  Summary 
Report  of  Public  Workshop  for  Response 
Plan  Equipment  CAPs,  as  well  as  the 
requirements  proposed  in  this 
rulemaking,  address  the  concerns 
expressed  in  these  comments. 

The  Coast  Guard  believes  that 
potential  effectiveness  and  effects  of 
dispersants  and  in-situ  burning  have 
been  sufficiently  documented,  and  that 
use  of  either  or  both  of  those  options  in 
certain  circumstances  would  produce  a 
net  environmental  benefit  compared  to 
reliance  on  mechanical  methods  alone. 
The  Coast  Guard  also  agrees  with  the 
conclusions  of  the  1989  National 
Academy  of  Sciences  report  "Using  Oil 
Spill  Dispersant  on  the  Sea"  which 
concludes  that  *    *   *  "Sensitive  inshore 
habitats,  such  as  salt  marshes,  coral 
reefs,  sea  grasses  and  mangroves,  are 
best  protected  by  preventing  oil  from 
reaching  them.  Dispersion  of  oil  at  sea, 
before  a  slick  reaches  a  sensitive  habitat, 
generally  will  reduce  overall  and 
particularly  the  chronic  impact  of  oil  on 
many  habitats."  This  study  stimulated 
the  adoption  of  dispersant  and  in-situ 
burning  preauthorization  agreements 
around  the  countr\'.  as  well  as  a  series 
of  government-industry  workshops 
dealing  with  comparative  effects  and 
effectiveness  of  various  response 
countermeasures  in  the  mid  to  late 
1990s,  the  1999  Summary  Report  of 
Public  Workshop  for  Response  Plan 
Equipment  CAPs,  and  successful 
dispersant  use  in  response  to  several 
spill  incidents  in  the  U.S.  More  detailed 
discussion  of  the  comparative 
environmental  impacts  of  response 
options  (mechanical  recover), 
dispersant  use  and  in-situ  burning)  will 
be  included  in  the  PEIS  we  are 
preparing  for  this  rulemaking.  Current 
dispersant  and  in  situ  burning  pre- 
authorization/expedited  approval  zones 
around  the  countr\'  generally  extend 
seaward  from  .5  to  3  miles  offshore  in 
coastal  waters.  There  are  no  pre- 
authorizations/pre-approvals  in 
estuarine  or  fresh  water  areas  at  this 
time,  although,  as  required  by  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  in  40  CFR 
300.900,  Regional  Response  Teams  and 
Area  Committees  continue  to  give 
consideration  to  pre-approvals  in  those 
waters. 

Several  respondents  stated  that  they 
were  in  favor  of  the  use  of  dispersants 
as  a  primary  oil  spill  response  tool. 

The  Coast  Guard  agrees  with  this 
comment.  Dispersants  have  been  used 
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effectively  in  numerous  oil  spill 
responses  both  in  the  U.S.,  and  abroad 
within  the  last  several  years.  The 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Flan  (NCP)  states 
that  all  technologies  that  may  minimize 
impact  to  the  environment  are  potential 
primary  response  options.  The  use  of  all 
response  technologies  would  be  used  in 
accordance  with  those  strategies 
contained  within  the  Area  Contingency 
Plans  (ACPs).  The  effects  of  dispersants 
on  an  ecosystem  are  discussed  in  the 
PEIS. 

Several  respondents  stated  that  both 
the  dispersant  and  in-situ  burning 
equipment  requirements  should  offset 
mechanical  recovery  requirements,  that 
is.  reduce  the  amount  of  mechanical 
recovery  equipment  a  planholder  is 
required  to  have  available. 

The  Coast  Guard  disagrees  with  this 
comment  regarding  dispersants.  The 
weather  and  sea  state  conditions  for  the 
two  options  are  opposite.  The  calmer 
the  seas  and  winds  the  more  effective 
mechanical  recovery  would  be  and  the 
less  effective  dispersants  would  be  and 
vice  versa.  If  mechanical  recovery 
equipment  requirements  were  reduced 
by  10.000  barrels  (bbls),  there  would  be 
many  spills  that  would  not  be 
compensated  by  the  newly  added 
dispersant  equipment  requirement 
because  dispersant  use  would  not  fit  the 
scenario.  Thus,  if  mechanical  recovery 
equipment  requirements  were  reduced 
because  dispersant  equipment 
requirements  are  added,  there  could  be 
an  overall  reduction  in  the  nation's 
ability  to  mitigate  effects  of  an  oil  spill. 
On  the  other  hand,  mechanical  recovery 
and  in-situ  burning  equipment  work  in 
nearly  identical  circumstances.  Thus  in 
pre-authorization  areas,  for  most  spills 
the  two  technologies  are 
interchangeable  so  that  a  reduction  of 
10.000  bbls  of  mechanical  recovery 
capabihty  is  directly  offset  by  the  10.000 
barrel  increase  in  in-situ  burning 
capability.  Therefore,  a  limited  offset  is 
practicable  for  in-situ  burning. 

Several  respondents  stated  that  the 
United  States  must  develop  a  consistent 
national  policy  on  the  use  of  dispersants 
before  adopting  a  mandatory 
requirement  for  a  dispersant  capability. 

National  policy  does  exist  and  has 
been  in  place  since  the  NCP  (40  CFR 
part  300)  was  first  published  in  1972. 
The  NCP  contains  the  national  policy 
regarding  decisions  on  the  use  of 
dispersants  and  in-situ  burning.  The 
NCP  details  the  procedures  for 
establishing  use  criteria  and  deciding 
whether  or  not  to  use  either  dispersants 
or  in-situ  burning  in  a  specific  incident. 
It  requires  that  all  pre-approval  and 
incident  specific  approval  decisions 


related  to  these  response  options  be 
made  with  the  consent  of  the 
Enviroiunental  Protection  Agency  and 
the  affected  state(s) — including  State 
Representative(s)  to  the  RRT — and  in 
consultation  with  all  affected  Federal 
natural  resource  trustees.  At  the  same 
time,  certain  baseline  guidance,  such  as 
the  Special  Monitoring  of  Applied 
Response  Technologies  (SMART) 
protocol  for  monitoring  dispersant 
effectiveness  are  being  adopted  on  the 
national  level  where  appropriate. 

It  should  also  be  empnasized  that  this 
proposed  rulemaking  does  not  require 
dispersants  or  in-situ  burning  to  be  used 
in  any  circimistance.  It  does  not  set 
national,  regional,  or  local  policy.  This 
rulemaking  is  only  intended  to  facilitate 
execution  of  those  policies  established 
in  accordance  with  the  NCP  by 
requiring  that  the  personnel  and 
materials  to  accomplish  those  policies 
be  ensured  available  if  the  local 
response  community's  criteria  for  use 
are  met  in  a  specific  incident. 

Several  respondents  recommended 
that  dispersant  equipment  requirements 
sheuld  be  broad-based,  that  is,  applied 
to  all  potential  end-users  including 
offshore  oil  production  facilities.  The 
respondents  suggested  that  the  Coast 
Guard  work  with  the  Minerals 
Management  Service  (MMS)  to 
harmonize  any  dispersant  reouirements. 

The  Coast  Guarci  is  currently  working 
with  MMS,  EPA,  and  the  Office  of 
Pipeline  Safety  to  keep  them  apprised  of 
this  effort  and  to  ensure  cooperation  in 
developing  and  applying  consistent 
requirements  to  all  segments  of  the  oil 
industry. 

Several  respondents  stated  that  a 
complete  dispersant  response  system 
should  include  mobilization 
procedures,  a  dispersant  stockpile, 
handling,  transportation  and  staging 
plans,  pre-identified  staging  areas  with 
refueling  and  loading  capabilities,  a 
spotter  aircraft,  tracking  capabilities, 
communication  systems,  application 
platforms,  ground  crews  for  loading, 
monitoring  equipment,  stockpiles, 
ground  crews  for  maintenance,  training 
and  exercise  programs,  trained 
observers,  and  communications 
procedures. 

The  Coast  Guard  believes  that  it  is  in 
the  best  interest  of  the  response 
conununity  to  avoid  regulations  that  are 
over-prescriptive.  Therefore,  this 
proposed  rulemaking  establishes  a 
minimum  quantity  of  oil  to  be  treated 
with  dispersant  within  certain  time 
periods.  It  emphasizes  the  responsibility 
of  the  planholdeiKo  identify  type  and 
location  of  dispersant  stockpiles, 
dispersant  delivery  platforms, 
maintenance,  and  loading 


responsibilities  and  procedures, 
communications,  etc. 

Several  respondents  recommended 
that  responders  be  capable  of  starting 
either  dispersant  application  or  in-situ 
burning  operations  at  times  ranging 
from  6  to  12  hours  after  the  time  a 
decision  is  made  to  use.  Based  on  our 
evaluation  of  risk  and  capabilities  and 
the  development  of  mobilization  factors, 
the  Coast  Guard  is  proposing  that 
dispersant  operations  be  planned  to 
start  within  7  hours  and  in-situ  burning 
operations  within  12  hours  of  the 
decision  to  use. 

Several  respondents  stated  that 
dispersant  capabilities  should  be 
available  to  treat  a  quantity  of  oil  over 
time.  The  Coast  Guard  has  opted  to 
structure  the  proposed  rulemaking 
slightly  differently,  specifying  a 
minimum  dispersant  spraying  capacity 
over  time.  Equipment  requirements 
calculators  in  the  proposed  rulemaking 
are  based  on  existing  platform  types  and 
capabilities  as  documented  in  the 
Summary  Report  of  Public  Workshop 
for  Response  Plan  Equipment  CAPs.  The 
requirements  are  based  on  a  planning 
assumption  of  5  gallons/acre  (1:20 
dispersant  to  oil  application  ratio). 

The  aforementioned  plaiming 
assumption  relies  on  the  generally 
agreed  upon  estimate  of  the 
effectiveness  of  current  dispersant 
formulations.  If  significant  advances  are 
made  in  dispersant  effectiveness, 
through  improvements  in  dispersant 
technology,  the  Coast  Guard  will 
consider  a  greater  oil:  dispersant  ratio. 
Such  consideration  will  be  based  on 
submission  of  credible  peer  review 
evidence  that  a  higher  ratio  can  be 
achieved  over  a  range  of  oils  and 
environmental  conditions. 

Appendices  B  and  C  of  the  proposed 
rulemaking  incorporate  this 
methodology  as  Tables  7  and  8  and 
contain  further  procedures  for 
calculating  overall  capability  based  on 
the  locations  and  numbers  of  dispersant 
stock  piles  and  deliver*-  platforms. 
Proposed  requirements  represent 
flexible,  operationally  viable,  and 
economically  feasible  tier  1  response 
amounts.  These  amounts  are  intended  to 
allow  use  of  a  variety  of  regionally 
based  assets  in  response  to  99%  of  all 
spills  for  which  dispersants  are  a  viable 
option.  Tiers  2  and  3  are  designed  to 
accommodate  a  cascade  of  assets  from  a 
central  location. 

Several  respondents  said  that  oil  spill 
response  equipment  requirements 
should  not  mandate  a  specific  type  of 
application  platform,  but  allow 
planholders  to  choose  one.  We  agree 
and  are  not  requiring  a  specific  type  of 
application  platform  in  this  rulemaking. 
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Several  respondents  believe  that 
dispersant  exercise  requirements  should 
be  handled  through  the  Preparedness  for 
Response  Exercise  Program  (PREP).  We 
agree  and  have  proposed  changes  to  the 
PREP  Guidelines  to  include  both  a 
dispersant  and  where  appropriate  an  in- 
situ  burning  equipment  exercise 
requirement. 

Several  respondents  stated  that  the 
ability  to  track  oil  has  improved 
tremendouslv  with  thf  development  of 
tracking  buoys.  Global  Positioning 
Svstems.  and  satellite  and  aerial 
imaging  systems  This  allows  for  much 
better  emplovment  of  resources  than 
was  possible  in  1993. 

The  Coast  Guard  agrees  that 
continuous  improvement  has  occurred 
in  these  areas  of  oil  tracking.  However, 
these  technologies  need  further 
development  and  are  not  practical  at 
this  time. 

At  least  one  respondent  suggested  that 
the  Coast  Guard  should  consider 
requiring  industry  to  stockpile 
equipment  and  materials  for  use  of 
bioremediation  in  addition  to 
dispersants  and  in-situ  burning. 

Bioremediation  agents  are  intended  to 
enhance  the  natural  biodegradation  of 
oil.  One  bioremediation  product  is 
essentially  a  fertilizer,  providing 
nutrients  that  act  to  stimulate  rapid 
growth  of  naturally  occurring,  oil-eating 
bacteria.  A  second  type  of  bioremediant 
is  a  microbiological  culture  (an  actual 
oil-eating  bacteria)  that  can  he 
introduced  into  the  spilled  oil.  Both 
tvpes  act  over  weeks  or  months  in 
remo\ing  oil  from  the  environment 

This  alternative  has  received 
widespread  consideration  for  use  at  the 
national,  regional,  and  local  area  levels 
in  manv  parts  of  the  country',  similar  to 
the  attention  paid  to  chemical 
dispersants  and  in-situ  burning.  To  date, 
response  decision-makers  have 
concluded  that  bioremediants  are  most 
useful  as  a    polishing  tool."  that  is. 
being  applied  to  oil  remaining  on 
shoreline  beaches  and  marsh  areas  after 
all  \isible  and  accessible  oil  has  been 
removed  Thus,  decisions  whether. 
when,  and  how  to  use  a  bioremediant 
are  typicallv  made  once  the  oil  has  been 
stabilized  in  place  on  shore.  No  pre- 
approvals  have  been  developed  in  part 
because  there  is  time  and  oppnrtunitv  to 
locate  and  acquire  suitable 
bioremediants  as  the  response  moves 
from  the  emergency  to  the  remediation 
phase 

On  the  other  hand  on-water 
mechanual  recovery,  dispersant  use. 
and  in-situ  burning  use  decisions  must 
be  made  quickly  during  a  spill  because 
a  primary  objective  with  each  of  these 
options  is  to  intercept  and  remove  or 


divert  the  spilled  oil  from  the  water 
before  it  affects  highly  sensitive 
nearshore  and  onshore  environments. 
This  short  window  of  opportunity  for 
use  makes  it  imperative  that  necessary 
materials  and  equipment  be  readily 
available  at  the  start  of  an  incident. 
Therefore,  it  is  appropriate  to  require 
iruiustr\'  to  arrange  for  their  use  in 
advance. 

There  were  several  comments  made 
regarding  the  effe<:ts  dispersants  have  on 
the  en\  ironment  These  comments  will 
he  addressed  in  the  PELS. 

Discussion  of  Comments  From  the 
Federal  Government-Oil  Spill  Response 
Industry  Partnership  Action  Team 

The  Fi^deral  Government-Oil  Spill 
Respon.se  Industry  Partnership  Action 
Team  recommended  that  the  Coast 
Guard  consider  regulations  to  target  tier 
response  based  on  historical  spill  data. 
Historically,  the  Gulf  of  Mexico  region 
is  the  area  of  most  intense  activity 
including  tank  vessel  transits,  offshore 
oil  production,  and  underwater  oil 
pipelines.  As  a  consequence  of  the  high 
volume  tif  these  activities,  the  area  also 
has  the  highest  incidence  of  large 
volume  oil  spills  as  well.  Therefore,  the 
Gulf  of  Mexico  region  should  have  a 
larger  Tier  1  dispersant  equipment 
requirement  than  other  regions  of  the 
country. 

The  Coast  Guard  agrees  and  the 
proposed  dispersant  tiers  reflect  the 
historic:al  differences  in  incidence  and 
volume  between  the  Gulf  and  other 
areas  of  the  country. 

The  Federal  Government-Oil  Spill 
Response  Industrv  Partnership  Action 
Team  recommended  that  industry  be 
required  to  maintain  all  dispersant 
stockpiles  and  equipment  as  well  as  the 
tier  1  delivery  capability.  According  to 
the  team.  Tier  2  and  3  equipment 
requirements  would  have  to  be  provided 
bv  large  aircraft  and.  therefore,  the 
Federal  government  should  provide 
deliverv  capability  for  those  two  tiers. 

The  Coast  Guard  acknowledges  that 
high-volume  oil  spills  are  extremely  rare 
events,  that  there  are  currently  few 
commercially  available  large  dispersant- 
capable  aircraft,  and  that  the  cost  of 
acquiring  and  maintaining  such  aircraft 
in  everv  region  of  the  countr\  could  be 
substantial.  The  Coast  Guard  does  not 
agree  that  the  solution  to  these  problems 
is  to  assign  responsibility  for  providing 
such  aircraft  tt)  the  Federal  government 
for  the  following  reasons: 

•  The  Federal  Water  Pollution 
Control  Act.  fMean  Water  Act.  and  Oil 
Pollution  Act  of  1990  hhve  consistently 
assigned  responsibility  for  maintaining 
large  incident  response  capabilities  to 
the  private  sector  regardless  of  the  cost 


of  establishing  and  maintaining  those 
capabilities  to  within  practicable  limits. 
The  industry  is  currently  required  to 
maintain  extensive  mechanical  recovery 
capabilities  in  all  offshore  areas  of  the 
U.S..  including  large  skimmers, 
temporary'  storage  vessels,  offshore 
containment  booms,  and  other  oil  spill 
response  vessels,  for  the  sake  of 
preparedness  for  response  to  an 
extremely  rare  event. 

•  The  Coast  Guard  has  made  even.' 
effort  in  this  regulation  not  to  be  overly 
prescriptive  in  terms  of  types  and 
quantities  of  equipment  that  would  be 
required  to  meet  the  proposed  response 
tiers.  No  particular  platform  is 
specifically  required,  not  even  large 
aircraft  for  any  response  tier. 

•  The  use  of  government  aircraft  is 
not  specifically  prohibited  by  the 
regulation  and  would  be  evaluated 
similarly  to  the  way  any  other  proposed 
commercial  resource  would  be 
evaluated.  That  is.  the  resource  would 
have  to  be  guaranteed  available  by  the 
providing  source  (through  some  form  of 
written  agreement  with  the  planholder) 
to  meet  the  response  delivery 
capabilities  within  the  prescribed 
timeframes.  In  general  however,  because 
government  aircraft  are  multi-mission 
assets  with  other  higher  priority 
operational  missions,  it  is  unlikely  that 
government  resources  will  be  able  to 
satisf>-  the  guaranteed  availability 
criteria. 

The  Action  Team  stated  that  the 
Federal  government  is  tasked  in  the 
OPA  90  to  direct  response  to  spills  that 
present  an  imminent  and  substantial 
threat  to  the  public  health  and  welfare. 
Thev  suggested  that  tasking  implies  a 
requirement  for  the  government  to  have 
government-owned  spill  response  assets 
capable  of  large  volume  incident 
response  and  available  in  the  event 
industry  fails  to  respond  adequately. 
Thev  point  to  the  Coast  Guard  owned, 
pre-positioned  response  equipment 
around  the  countn,'.  Navy  response 
assets,  and  the  long-standing  specialized 
expertise  of  the  National  Strike  Force 
(NSF)  as  evidence  to  support  this 
contention. 

The  Coast  Guard  believes  the 
responsibility  to  direct  all  public  and 
private  response  to  certain  spills  in  no 
wav  implies  or  suggests  that  the 
government  establish  and  maintain  its 
own  large  incident  response  capability. 

Further,  OPA  90  clearly  requires 
planholders  to  identify-  and  ensure  by 
contract  the  availability  of  private 
resources  sufficient  to  remove  a  worst- 
case  discharge.  If  private-sector 
resources  are  required  to  be  available 
ever\'where  around  the  countr\',  it  is  not 
reasonable  or  practicable  for  the 
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government  to  duplicate  those  private- 
sector  capabilities  using  public 
resources.  Thus,  in  the  absence  of  an 
identified  or  cooperative  responsible 
party,  the  government  typically  relies  on 
basic  ordering  agreements  with  private- 
sector  oil  spill  response  organizations  to 
ensure  availability  of  adequate  response 
resources,  rather  than  maintaining  its 
own  suite  of  government  response 

assets. 

The  Coast  Guard's  pre-positioned 
response  resources  are  intended  as  a 
"first  response"  capability  to  assist  in 
initial  containment  and  recovery  until 
the  full  complement  of  private-sector    . 
response  resources  can  be  brought  to 
bear.  The  Navy-owned  resources  are 
intended  primarily  for  use  in 
responding  to  incidents  on  or  near  Navy 
facilities  or  vessels.  The  NSF  primarily 
provides  operational  advice  and  tactical 
and  logistics  management  support.  The 
NSF  does  have  a  limited  amount  of 
specialized  lightering  and  contaiiunent 
equipment  that  is  typically  only 
employed  until  suitable  private  sector 
equipment  can  be  brought  to  bear. 

Discussion  of  Proposed  Rule 

The  proposed  rulemaking  would 
revise  33  CFR  154.1020, 154.1045, 
155.1020.  and  155.1050;  part  154, 
appendix  C;  and  part  155,  appendix  B. 
The  following  is  a  summary  of  the 
proposed  revisions: 

1.  On-Water  Mechanical  Recovery 

Based  on  the  conclusions  in  the  Caps 
Report  and  the  Regulatory  Analysis  for 
this  rule,  the  Coast  Guard  is  not 
proposing  an  increase  in  the  mechanical 
response  equipment  requirements 
levels.  Specifically,  given  the  rate  at 
which  oil  spreads  on  the  water,  and  the 
current  technological  limitations  in  the 
ability  to  contain  oil  for  recovery  in  an 
open  water  enviroimient,  it  would  not 
be  practicable  to  require  such  an 
increase  at  this  time. 

2.  Dispersants 

This  proposed  rulemaking  would 
require  planholders  to  have  pre-spill 
planning  arrangements  to  use 
dispersants.  This  capability  would  not 
result  in  an  offset  in  the  mechanical 
recovery  capability.  As  such,  the 
mandatory  requirements  for  dispersants 
would  replace  the  existing  credit 
provisions  for  dispersants.  Therefore, 
the  credit  provisions  would  be  removed 
from  the  existing  regulations.  The 
regulatory  assessment  would  include 
the  costs  and  benefits  of  this 
requirement.  Planholders  carrying 
Groups  II,  III,  and  IV  cargoes,  operating 
in  inland,  nearshore,  offshore  and  open 
ocean  areas,  in  waters  where  a 


dispersant  pre-approval  or  expedited 
approval  agreement  exists,  would  be 
required  to  maintain  a  dispersant 
stockpile. 

For  the  purpose  of  analysis,  we 
propose  that  planholders  should  be  able 
to  supply  two  levels  of  dispersants.  one 
level  for'the  Gulf  of  Mexico  (Gulf  Coast) 
and  one  level  for  the  rest  of  the  United 
States.  See  proposed  Table  155.1050(1) 
for  an  illustration  of  the  required  daily 
capability.  The  proposed  rulemaking 
would  allow  planholders  to  employ  a 
mix  of  vessels,  rotarv-  and  fixed-wing 
aircraft  in  meeting  this  requirement, 
however,  fixed-wing  aircraft  should 
provide  at  least  50  percent  of  ever\' 
planholder's  dispersant  delivery- 
capability.  For  implementation, 
planholders  would  be  required  to  have 
dispersant  delivery  equipment  sufficient 
to  conunence  application  within  7  hours 
of  incident-specific  dispersant  approval. 

Planholders  would  have  8  months 
after  the  final  rule  is  published  to  come 
into  compliance. 

3.  In-Situ  Burning 

There  would  be  no  proposed 
requirements  for  in-situ  burning; 
however,  planholders  would  receive 
credit  for  establishing  and  maintaining 
in-situ  bum  equipment  if  they  are — 

•  Carrying  Groups  II.  III.  and  IV 
cargoes;  and 

•  Operating  in  inland,  nearshore, 
offshore  and  open  ocean  areas  in  waters 
where  an  in-situ  bum  pre-approval  or 
expedited  approval  agreement  exists. 

Adding  and  maintaining  an  in-situ 
bum  capability  will  be  encouraged  by 
allowing  an  offset  to  mechanical 
recoverv  requirements  of  up  to  10.000 
bbls  for  planholders  who  establish  and 
maintain  an  in-situ  bum  capability  as 
follows: 

•  5.000  BPD  at  tier  1. 

•  10.000  BPD  at  tier  2. 

•  10.000  BPD  at  tier  3  (The  credit  is 
held  at  10.000  bpd  for  tier  3  because  of 
the  limited  window  of  opportunity  for 
use  after  72  hours). 

Tier  timeframes  would  correspond 
with  the  tier  response  times  for 
mechanical  recoverv'  requirements, 
including  the  shorter  response  times 
established  for  high-volume  ports. 

With  the  current  state  of  technology 
for  in-situ  bum-boom,  an  individual 
boom  package  would  be  expected  to 
survive  for  one  8  to  10-hour  day.  To 
meet  the  three  tier  requirements,  a 
planholder  would  have  to  arrange  by 
contract  or  other  approved  means  for 
five  fire-resistant  burn-boom  packages. 
If  stainless  steel  and  water-cooled 
technologies  are  perfected,  bum-boom 
service  life  could  be  extended,  thereby 


reducing  the  planholder's  contracting 
requirements. 

Tying  a  credit  to  existing  pre- 
authorization  agreements  targets  those 
areas  where  the  technique  is  most  likely 
to  be  used,  and  areas  of  most  probable 
use  are  automatically  targeted.  These 
credits  would  provide  incentive  for 
RRTs  to  finalize  policies  for  pre- 
authorization  and  expedited  approval. 
They  would  also  provide  an  incentive  to 
vessel  and  facility  planholders  to  further 
develop  in-situ  burn  capabilities  while 
maintaining  a  balanced  response 
capabilitv  consisting  of  mechanical 
recoverv.  dispersants.  and  in-situ  burn 
resources  as  applicable.  Proposed  Table 
154.1050(k)  illustrates  the  maximum 
allowable  tiers  for  effective  daily  burn 
capability. 

Planholders  would  have  8  months 
after  the  final  rule  is  published  to  come 
into  compliance. 

4.  Oil  Spill  Aerial  Tracking 

Currentlv  there  are  no  requirements 
for  plcuihoiders  to  visually  monitor  oil 
spills  from  aircraft.  Visual  monitoring 
has  been  proven  both  practicable  and 
effective  in  directing  on-water 
mechanical  recovers'  systems. 
dispersant  operations,  and  in-situ 
buming  to  the  thickest  portions  of  an  oil 
slick.  Therefore,  this  proposed 
rulemeiking  would  require  planholders 
to  have  the  ability  to  conduct  visual 
monitoring  from  aircraft.  The  regulatory 
assessment  will  contain  the  costs  and 
benefits  of  this  proposed  measure. 

All  planholders  would  be  required  tf) 
have  available  by  contract  or  other 
approved  means  sufficient  suitable 
aircraft  and  trained  persormel  to 
maintain  visual  observation  of  spill 
response  operations  up  to  50  nautical 
miles  from  shore  and  in  remote  inland. 
Great  Lakes,  and  river  areas.  Required 
aircraft  should  be  capable  of  sustained 
operations  during  daylight  hours  up  to 
50  nautical  miles  from  shore.  Aerial  oil 
tracking  resources  must  be  capable  of 
supporting  oil  spill  removal  operations 
for  du-ee,  10-hoiu-  operational  periods 
during  the  initial  72  hours  of  the 
discharge.  The  aircraft  providing  the 
initial  surveillance  and  observation  of  a 
discharge  would  be  required  to  arrive  at 
the  discharge  site  within  3  hours  from 
the  time  of  discovery  of  the  discharge 
(based  on  2  hours  of  recall/ preparation 
time  and  1  hour  of  flight  time). 
Observation  personnel  should  be 
separate  from  aircraft  operations 
personnel.  Observation  personnel 
should  be  able  to  maintain  continuous 
communications  with  command  and 
control  persoimel  on  the  ground  and 
with  on-water  response  resources. 
Observation  persoruiel  must  be  trained 
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in  the  protocols  of  oil  spill  reporting 

and  assessment   iiii  Imlini;  ''-.tiiiiatiun  of 
slick  siztv  fhii  klll'^^.  lind  quantir\ 
()bsf>r\atiMn  p-'i^nimfl  should  t)»'  fiilK 
traiiT'd  111  th-'  'is>' lit 'issi-ssiiu'iit 
tt!t:hniqut's  a.-,  nuthnt'd  in  the  AnuTn  .iii 
Societv  of  Testino  Materials  (ASTM 
standard  (ASTM  F  1779-97],   ■.Standard 
Pr a(  tice  for  Reporting  Visual 
( )hs('r\ Mtinris  nf  Oil  on  \\'at>T." 
( )'t>sfr\  atinii  persiiunej  shnuldalsobe 
tainiiiar  with  the  usr  nt  otlier  ^^uides 
such  as  the  National  ()(.e,inu  and 
Atmospheric  Admin  ist  rat  inn's 
(NOAA's)  "npen  Water  Oil 
Id«'ntific:atii)n  lob  Aid  fnr  .\erial 
OhsfTvatinn  "  .md  \'0.\.\  s 
"C^harai  teristu  f'nastal  Habitats"  ('.uidi' 

Incorporation  by  Reference 

Material  [iropnsed  tor  incnrpnrati(m 
b\  retereni  e  appears  in  «)«)  154  lOH  <ind 
I5t  141)    >'()U  i]ia\  iiispt'i  t  this  material 
at  r.S   (^iiast  (lUard  HeadipiarttTs  wher.' 
indu.ated  under  ADDRESSES,  (^npe's  .<\ 
tlie  materitd  an'  .loadable  from  the 
sour(  es  listed  in  ^<j  154. lUb  and 
155  141) 

Befort'  publishintj  a  hindinij  rule,  we 
will  submit  this  material  to  the  Director 
of  the  ["Mderal  Register  tor  a[)pro\,il  of 
the  in(  iirporation  b\  reference'. 

As.sessment 

This  proposed  rule  is  a     sii;nifi(  ant 
ret;ulat.ir\  ai  ti'iu"  under  sci  tmn   iitl  ot 
E\t'(  UHV  f  (  )rder   IJrlhh,  Kei4uiator\ 

Planniiii^  and  K»'\  e".\    File  Oftu  <•  id 
Manai;enieni  anii  tiudiiet  iias  r''\  e'w '-ii  it 
under  that  Ord-'r   It  reipures  .m 
assessment  of  pntMntial  costs  and 
benefits  under  se(  tion  fifalOl  of  that 
()rd''r    it  Is     sionifiranf  under  the 
rev^ulatt  ir\  pi  .In  i-'s  and  pioi  cdures  of 
the  Departiii>'iif  nt  Transportation 
(DOTH 44  FK  1  1040   F-'liruarv  26.  1979). 
A  draft  .-\ss.'ssnifnt  is  i\ail.it!ie  in  th>' 
docket  as  mdit  ated  under  ADDRESSES.  .\ 
summar\  nt  th*'  .AsSfssment  tollnws 

The  .Assessment  addresses  the 

economic  impac  ts  o|  i  haiii^es  th.ii  the 
('oast  (>uard  is  proposiiiL;  to  the 
regulations  tor  X'essei  Response  PI  uis 
(VRPs)  and  Facihtv  Kespmise  Pluis 
FRPs)  (Title  U  of  the  (  ode  ut  Feder,,! 
Rei;ulations  !(!FR    parts  154  and  155j. 
Spill  response  recpurements  were 
oriiiinalh  estatilished  in  a  V)'(^ 
rulemaking  as  part  ot  the  OPA  MO  and. 


at  that  tune,  were  scheduled  to  increase 
by  25  percent  twici' — once  in  1998  and 
■main  in  200. <  The  increases  were 
I  iiiitingenl  on  ( '.oast  (iuard  review  of  the 
indiistr\  and  assessment  of  new 
reipureinents  for  other  oil-removal 
ti'i  linol(*gies.  A  Notice  of  Decision  (64 
FR  7  10.  lanuarv  B,  2000)  implemented 
the  IM4H  increa.se  The  purpose  id  the 
.\ssessinent  (in  the  public,  docket  for 
this  rule)  Is  to  assess  the  cost  and 
benefit  of  the  Coast  (Guard's  proposed 
rulem.iking  tor  the  2003  increase  in 
response  ecpiipment  requirements.  The 
nilemakinu  would  apply  to  vessels 
carr\  ing  oil  in  hulk  and  MTR  oil 
facdlities  that  .ire  required  to  ha\e  an  oil 
response  [il.m  under  the  current  V'RP 
and  FKP  rules   These  planholders 
( iMitract  with  Oil  Spill  Removal 
Organizations  (OSROs)  to  ensure  that 
response  resources  required  by 
regul.ition  are  a\ailable  in  the  case  of  a 
Worst  Case  [Discharge  (WC'D)  oil  spill. 
Kes[)oiise  resouri:es  include — 

•  Met  hanical  recovery — physical 
reino\  <il  of  spilled  oil  from  the  water 
using  equqmient  such  as  boom  and 
skimmers. 

•  Dispersants — diffusion  of  spilled  oil 
into  the  water  column  through  the 
applK:ation  ni  chemicals; 

•  In-situ  burning — controlled  ignition 
of  the  spilled  oil;  and 

•  .-Xenal  tr.icking  of  the  oil  spill — 
ofieiatioics  from  aircraft  that  enhance 
.111  w.it.T  response  o[ierations. 

rile  Assessment  .malvzes  the  cost  and 
benefit  of  five  regulatory  alternatives. 
UK  luding  .1    no  action"  alternative,  that 
emphasize  either  mechanical  or  non- 
mei  hanical  response  assets  This 
spei  frum  of  regulator;'  alternatives  is 
illustrated  in  Figure  1    In  addition  to 
addressing  different  modes  of  oil-spill 
respiiuse,  the  .tlternati ves  ha\e  differing 
I  .qi.ibilities  withm  each  response  mode. 
The  ti\e  reeul,itor\  .iltematives  are  as 
foll..v\  s 

.Mternative  1 

\. .  .\i  til  in    2000  res[jonse 
r.Mpiiiements  remain  effective  without 
blither  modifii  atiun. 

.Alternative  2 

Mei  hanicil  recover;  ,  Ini  rease  of  25 
[leri  ent  |o\-er  2000  response- 
requirement  le\eU)  for  inland. 


nearshore.  offshore,  open  ocean.  Great 
Lakes,  and  river  and  canal  operating 
areas  of  water. 

Dispersants:  No  response 
requirements  established. 

In-situ  burning  credit:  No  response 
requirements  established. 

Aerial  tracking;  Required  to  enhane:e 
on-water  response  capabilities. 

Alternative  3 

Mechanical  recovery;  Increase  of  25 
percent  (over  2000  response- 
requirement  levels)  for  inland, 
nearshore.  offshore,  open  ocean.  Great 
Lakes,  and  river  and  canal  operating 
areas  of  water. 

Dispersants;  New  application 
capabilities  for  a  given  response  time. 

In-situ  burning:  No  response 
requirements,  but  credit  offered  (can 
offset  the  requirements  for  mechanical 
recovery). 

Aerial  tracking:  Required  to  enhance 
on-water  response  capabilities. 

Alternative  4 

Mechanical  recovery:  Increase  of  25 
percent  (over  2000  response- 
requirement  levels)  for  inland.  Great 
Lakes,  and  river  and  canal  operating 
areas  of  water. 

Dispersants:  New  application 
capabilities  for  a  given  response  time 
that  are  more  stringent  than  capabilities 
under  Alternative  3. 

In-situ  burning:  No  response 
requirements,  but  credit  offered  (can 
offset  the  requirements  for  mechanical 
recovery). 

Aerial  tracking:  Required  to  enhance 
on-water  response  capabilities. 

Alternative  5 

Mechanical  recoverv:  No  increase  of 
2000  response-requirement  levels. 

Dispersants:  New  application 
capabilities  for  a  given  response  time 
that  are  more  stringent  than  capabilities 
under  Alternative  3  (same  as  Alternative 
4). 

In-situ  burning;  No  response 
requirements,  but  credit  offered  (can 
offset  the  requirements  for  mechanical 
recoverv). 

Aerial  tracking:  Rt?quired  to  enhance 
on-water  response  capabilities 
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Figure  -1 
Regulatory  Alternatives 


Alternative  1 

No  action 


Alternative  2 

Mechanical  increase  (all  environments) 
Aenal  tracking 


Alternative  3 

Mechanical  increase  (all  environments) 

Dispersants  Option  A 

In  situ  burning  credit 

Aerial  tracking 


Alternative  4 

Mechanical  increase  (inland  Great  Lakes,  nvers  &  canals) 

Dispersants  Option  B 

In  siiu  burning  credit 

.Aenal  tracking 


Alternative  5 

Dispersants  Option  B 

In  situ  burning  credit 

■Serial  tracking 


The  Coast  Guard  supports  Alternative 
5  as  the  preferred  regulatory  option. 
This  alternative  meets  the  objectives  of 
the  Coast  Guard  to  protect  the  marine 
environment  and  promote  maritime 
safety  at  reasonable  cost,  substantial 
benefit. 

The  RA  for  this  rule  estimates  the  cost 
and  benefit  of  the  regulatory  alternatives 
from  2001-2030.  Cost  and  benefit  are 
discounted  at  7  percent  to  estimate  the 
net  present  value  (NPV)  of  the  proposed 
rule.  Cost  of  the  proposed  rule  is 
expressed  in  2001  constant  dollars. 
Equipment  and  personnel  costs  were 
developed  using  information  from 
OSRO  representatives  and  the  Coast 
Guard.  Paperwork  costs  were  based  on 
previous  regulatory  analysis  of 
paperwork  requirements  for  the  original 


vessel  response  plan  rulemaking.  We 
believe  that  the  capital  and  annual  costs 
incurred  by  OSROs  will  be,  to  the  extent 
possible,  passed  on  to  vessel 
planholders  through  retainer  fees  or 
increased  costs  for  services  provided. 

Benefit  is  expressed  in  barrels  of  oil 
recovered  from  the  marine  environment 
(or  treated  in  the  marine  environment  if 
considering  dispersants  or  in  situ 
burning).  We  assessed  the  benefit  of  the 
proposed  rule  using  a  modeling  tool 
developed  for  the  Oil  Pollution  Act  of 
1990  Programmatic  Regulatory 
Assessment  (OPA  90  PRA).  The  PRA 
assessed  the  costs  and  benefits  of  1 1 
"core  group"  rules  enacted  under  OPA 
90.  These  included  such  rules  as  double 
hulls,  financial  responsibility,  and  the 
original  vessel  response  plan 


rulemakings.  The  PRA  assessed  the 
overlapping  effects  (and  therefore 
benefits)  of  these  11  major  rulemakings 
and  avoided  the  double  counting  of 
barrels  of  oil  not  spilled.  A  copy  of  the 
OPA  90  PRA  can  be  found  in  the  Docket 
for  this  proposed  rulemaking. 

The  benefit  analysis  for  the  proposed 
rulemaking  used  the  PRA  modeling  tool 
and  adjusted  estimates  of  effectiveness 
specific  to  this  proposed  rulemaking. 
Effectiveness  factors  {i.e..  the  quantified 
effect  of  the  proposed  rule)  were 
developed  through  an  expert  panel. 

A  cost  effectiveness  ratio  compares 
cost  and  benefit  and  represents  the 
value  to  society  to  recover  (treat)  a 
barrel  of  oil  from  the  marine 
environment.  Cost,  benefit,  and  cost 
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effectiveness  of  the  regulatory 
alternatives  are  presented  in  Table  1: 


Table  1.— NPV  Cost,  Benefit,  and  Cost  Effectiveness  by  Regulatory  Alternative  (7  Percent  Discount  Rate, 

Assessment  Period  2001-2030) 


NPV  total  na- 
tional cost 
(SMilhons) 


NPV  total  na- 
tional benefit 
(Ban-els) 


Alternative  1 
Alternative  2 
Alternative  3 
Alternative  4 
Alternative  5 


$0 
141  65 
254  53 
24057 
223  46 


$0 

8,000 

22,100 

22,300 

22.300 


NPV  total  na- 
tional cost  ef- 
fectiveness 
($/Barrel) 


NA 

$17,700. 

11,500. 

10,800. 

10,000. 


For  Alternative  5,  the  total  NPV  cost 
for  the  period  2001-2030  is  S223  46 
million  (7  percent  discount  rate,  2001 
dollars)  Of  this.  517,88  million  ($15.62 
million  N'PV)  is  for  the  initial 
acquisition  of  response  equipment  in 
2003.  when  the  proposed  rule  will 
become  effective.  .\n  estimated  S15  12 
million  ($13.21  million  NPV)  is  for 
initial  paperwork  requirements  in  2003 
for  response  providers  and  planholders. 
This  rule  is  estimated  to  cost  $18.05 
million  annuallv  (undiscounted)  for 
operations,  maintendnce.  and 
paperwork  costs.  This  cost  will  first  be 
incurred  in  2004  and  will  be  incurrt'd 
through  the  assessment  period  (until 
2030)  (lapital  equipment  initially 
acquired  in  2003  will  be  replaced  at 
various  times  throughout  the  assessment 
period. 

Paperwork  costs  for  planholders  and 
equipmpnt  costs  for  OSROs  drive  the 
national  cost  of  the  proposed  rule. 
While  planholder  paperwork  costs  are 
constant  across  all  regulatory 
alternatives.  OSROs  must  invest  in 
different  response  equipment  depending 
on  the  provisions  of  a  specific 
alternative.  Alternative  3  is  the  most 
expensive  option  because  OSROs  must 
purchase  mechanical  recovery 
equipment  for  all  operating  areas, 
ensure  some  dispersants  capabilities, 
and  provide  aerial  tracking  capabilities. 
Alternative  2  is  the  least  expensive  of 
the  change  alternatives  because  it 
includes  requirements  for  mechanical 
recover\'  and  aerial  tracking  onlv 

National  benefit  is  driven  bv  the 
effectiveness  of  dispersants  appliiatinn 
and  aerial  tracking.  Our  analysis  found 
there  is  essentially  no  benefit  from 
increasing  response  requirements  for 
mechanical  recovery'  over  2000  levels.  It 
also  found  that  planholders  would  not 
take  advantage  of  the  in-situ  burning 
credit  to  reduce  the  need  for  mechanical 
recovery  assets.  Alternatives  4  and  5  axe 
the  most  beneficial  because  they  include 
rigorous  requirements  for  dispersants 
application  capability.  Alternative  2  is 


the  least  beneficial  because  it  includes 
increased  mechanical  recovery 
requirements,  which  yield  no  benefit, 
and  aerial  tracking  requirements,  which 
yield  modest  benefit. 

When  cost  is  compared  to  benefit. 
Alternative  5  is  the  most  cost-effective 
regulatory  alternative — $10,000/barrel. 
Alternative  2  is  the  least  cost-effective — 
$17.700/barrel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  li.S.C;.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  yvith 
populations  of  less  than  50.000. 

We  do  not  believe  this  rulemaking 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Nevertheless,  we  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
discussing  the  impact  of  this  proposed 
rule  on  small  entities  is  available  in  the 
docket  where  indicated  under 
ADDRESSES.  Our  analysis  indicates  that 
the  proposed  rulemaking  yvould  have  a 
less-than-5-percent  impact  on  annual 
revenues  for  small  businesses  in  the  first 
year.  .-Knnual  costs  would  have  a  lesser 
impact  on  small  businesses  because 
costs  following  the  first  year  decrease 
significantly 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdicticm  and  you  have  questions 


concerning  its  provisions  or  options  for 
compliance,  please  consult  Mr.  Robert 
Pond.  G-MOR,  Coast  Guard,  telephone 
202-267-6603  or  email 
RPond@comdt.uscg.mil. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  an 
increase  in  an  existing  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  As  defined  in  5  CFR  1320.3(c), 
"collection  of  information"  comprises 
reporting,  recordkeeping,  monitoring, 
posting,  labeling,  and  other,  similar 
actions.  The  title  and  description  of  the 
information  collections,  a  description  of 
those  w'ho  must  collect  the  information, 
and  an  estimate  of  the  total  annual 
burden  are  detailed  in  the  chapter  8  of 
the  Assessment  in  the  docket.  We  found 
that  the  proposed  rule  would  require 
158,770  labor  hours  in  the  first  year 
after  implementation  and  90,496  labor 
hours  in  subsequent  years.  The  estimate 
covers  the  time  for  reviewing 
instructions,  searching  existing  sources 
of  data,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection. 

As  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  proposed  rule  and  the  Assessment 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review  of  the  collection  of 
information. 
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We  ask  for  public  comment  on  the 
proposed  collection  of  information  to 
help  us  determine  how  useful  the 
information  is;  whether  it  can  help  us 
perform  our  functions  better;  whether  it 
is  readily  available  elsewhere;  how 
accurate  our  estimate  of  the  burden  of 
collection  is;  how  valid  our  methods  for 
determining  burden  are;  how  we  can 
improve  the  quality,  usefulness,  and 
clarity  of  the  information;  and  how  we 
can  minimize  the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  imless  it  displays  a 
currently  valid  control  number  from 
OMB.  Before  the  requirements  for  the 
collection  of  information  become 
effective,  we  would  publish  notice  in 
the  Federal  Register  of  OMB's  decision 
to  approve,  modify,  or  disapprove  the 
collection. 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  For  example,  a 
rule  has  federalism  implications  under 
EO 13132.  if  it  is  intended  to  preempt 
a  state  from  regulating  the  entities 
covered  by  the  federal  regulation.  This 
proposed  regulation  is  not  intended  to 
preempt  state  regulations  on  the  same 
subject,  unless  the  state's  regulation 
actually  conflicts  with  the  requirements 
of  this  proposed  regulation  or  would 
frustrate  its  purpose. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 


Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Enviromnental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
enviroimiental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order,  though 
it  is  a  "significant  regiUatory  action" 
under  Executive  Order  12866.  and  that 
it  is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 


Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  preparation  of 
a  Programmatic  Environmental  Impact 
Statement  (PEIS)  is  necessary-.  A  PELS 
will  be  prepared  as  announced 
September  1.  2000  (65  FR  53335.  Draft 
Programmatic  Environmental  Impact 
Statement  for  Vessel  and  Facility 
Response  Plans  for  Oil:  On-Water 
Mechanical  Recover}'  Capacity  Increase 
for  2003  and  Alternative  Removal 
Technologies).  The  PEIS  is  considered 
necessan.'  because  the  proposed 
rulemaking  would  require  planholders 
to  establish  and  maintain  chemical 
dispersant  stockpiles — and  encourage 
establishing  an  in-situ  burning 
capability — around  the  countn,'.  While 
dispersant  and  in-situ  burning  use  are 
currently  pre-authorized  under  certain 
conditions  in  most  port  areas,  their  use 
has  been  limited  in  the  past,  in  part  due 
to  the  lack  of  availability  of  those 
capabilities  in  the  vicinity  of  the  spill. 
Therefore,  this  regulation  is  likely  to 
result  in  an  increase  in  the  number  of 
dispersant  emd  in-situ  burning  uses  in 
spill  response.  A  PEIS  is  necessan.-  to 
ensure  that  any  such  effects  are 
adequatelv  considered  because  of  public 
concern  over  the  potential 
environmental  effects  of  these 
technologies. 

List  of  Subjects 

33  CFR  Part  154 

Facilities,  Hazardous  substances.  Oil 
pollution. 

33  CFR  Part  155 

Hazardous  substances.  Oil  pollution. 
Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  154  and  155  as 
follows: 


PART  154— FACILITIES 
TRANSFERRING  OIL  OR  HAZARDOUS 
MATERIAL  IN  BULK 

1.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231.  1321(j)(l)(c). 
(i)(5),  (i)(6),  and  (m)(2):  sec.  2.  E.O.  12777,  56 
FR  54757:  4«  CFR  1.46.  Subpart  F  is  also 
issued  under  33  U.S.C.  2735. 

2.  In  §  154.106(b),  under  'American 
Society  for  Testing  and  Materials 
(ASTM)".  add,  in  nimierical  order, 
entries  for  ASTM  F  1413-92.  ASTM  F 
1737-96,  and  ASTM  F  1779-97  to  read 
as  follows: 

§154.106    Incorporation  by  retarenc*. 


63340 


Federal  Register /Vol.  67,  No.  198 /Friday,  October  11.  2002  /  Proposed  Rules 


(b)  *  *  * 

«        •        «        *        * 

American  Society  for  Testing  and 

Materials  lASTM) 

.         «         *         *         * 

ASTM  F  1413-92,  Standard  Guide  for 
Oil  Spill  Dispersant  Application 
Equipment:  Boom  and  Nozzle 
Systems— 154.1045 

ASTM  F  1737-96.  Standard  Cluide  for 
Use  of  (lil  Spill  Dispersant 
Application  Equipment  During 
Spill  Response:  Boom  and  Nozzle 
Systems— 154.1045 

ASTM  F  1779-97.  Standard  Practice  for 
Reporting  Visual  Observations  of 
Oilon  Water— 154.1045 

«         »         *         •         • 

3.  In  <^  154.1020.  add  definitions  in 
alphabetical  order  to  read  as  follows: 

§154.1020    Definitions. 

•  »  •  •  » 

Dispersant  operations  group 
supenisor  means  the  person  in  charge 
of  the  dispersant  operations  under  the 
operations  section  of  the  Incident 
Command  System  (ICS)  organization. 

Dispersant  monitor  means  a  person 
responsible  for  monitoring  the 
effectiveness  of  the  dispersant  operation 
through  measures  and  guidelines 
established  by  the  National  Response 
Team.  Regional  Response  Teams,  and 
.\rea  Committees. 

Dispersant  spotter  means  the  person 
who  controls,  guides,  or  lines  up  the 
dispersant-application  platform  over  the 
spill  target 

Dispersant-application  platform 
means  the  vessel  or  aircraft  outfitted 
with  the  dispersant-application 
equipment  acting  as  the  delivery  system 
for  the  dispersant  onto  the  oil  spill. 
***** 

Effective  daily  application  rapacity  or 
EDAC  means  the  estimated  amount  of 
dispersant  that  can  be  applied  to  a 
discharge  by  an  application  system 
given  the  availability  of  supporting 
dispersant  stockpiles. 

Effective  dailv  burn  capacity  or  EDBC 
mtMns  the  estimated  amount  of  oil  that 
can  be  effectively  removed  from  the 
surface  of  the  water  by  burning  in  one 
day. 
•         «         *         •         * 

Fireproof  boom  means  an  oil 
containment  boom  constructed  out  of 
fireproof  materials  and  designed  to 
withstand  prolonged  periods  of 
exposure  to  heat  and  flame  during  in- 
situ  burning  operations  and  have  a 
demonstrated  service  life  that  extends 
through  multiple  days  of  burning 
operations.  Stainless  steel  and  water- 
cooled  boom  designs  are  examples  of 


potential  fireproof  boom  that  may  be 
credited  with  extended  service  lives  if 
such  durability  can  be  properly 
demonstrated  and  documented. 

Fire-resistant  boom  means  an  oil 
containment  boom  constructed  out  of 
fire-retardant  fabrics  and  reinforced 
internal  strength  members  and  designed 
to  withstand  exposure  to  heat  and  flame 
during  in-situ  burning  operations.  Fire 
resistant  booms  typically  undergo 
material  degradation  when  subjected  to 
intense  heat  and  flame  for  extended 
periods  as  is  associated  with  the  in-situ 
burning  of  oil.  Fire  resistant  booms  have 
a  planning  service  life  of  one 
operational  day. 
***** 

Gulf  Coast  means,  for  the  purposes  of 
dispersant-application  requirements,  the 
region  encompassing  the  following 
Captain  of  the  Port  Zones: 

(1)  Corpus  Christi,  TX. 

(2)  Houston/Galveston,  TX. 

(3)  Port  Arthur,  TX. 

(4)  Morgan  City,  LA. 

(5)  New  Orleans,  LA. 

(6)  Mobile,  AL. 

(7)  Tampa.  FL. 
***** 

In-situ  burn  operations  group 
supervisor  means  the  person  in  charge 
of  the  in-situ  burn  operations  functional 
group  under  the  operations  section  of 
the  ICS  organization. 
***** 

Operational  effectiveness  monitoring 
means  monitoring  concerned  primarily 
with  determining  whether  the 
dispersant  was  properly  applied  and 
how  the  dispersant  is  affecting  the  oil. 
***** 

Pre-authorization  for  dispersant  use 
means  an  agreement,  adopted  by  a 
Regional  Response  Team  or  an  Area 
Committee,  that  authorizes  the  use  of 
dispersants  at  the  discretion  of  the 
Federal  On-Scene  f Coordinator  (in  some 
cases  in  the  context  of  the  Unified 
Command}  without  the  further  approval 
of  other  Federal  or  State  authorities. 
These  pre-authorization  areas  are 
generally  limited  to  particular 
geographic  areas  within  each  region. 

Pre-authorization  for  in-situ  burning 
means  an  agreement,  adopted  by  a  , 
Regional  Response  Team  and  an  Area 
Committee,  that  authorizes  the  in-situ 
burning  of  oil  at  the  discretion  of  the 
Federal  On-Scene  Coordinator  (in  some 
cases  in  the  context  of  the  Unified 
Command)  without  the  further  approval 
of  other  Federal  or  State  authorities. 
These  pre-authorization  areas  are 
generally  limited  to  particular 
geographic  areas  within  each  region. 

Primary  dispersant  staging  site  means 
a  site  designated  within  a  Captain  of  the 


Port  zone  that  has  been  identified  as  a 
forward  staging  area  for  dispersant 
application  platforms  and  the  loading  of 
dispersant  stockpiles.  Primary  staging 
sites  are  typically  the  planned  locations 
where  platforms  load  or  reload 
dispersants  before  departing  for 
application  at  the  site  of  the  discharge 
and  may  not  be  the  locations  where 
dispersant  stockpiles  are  stored  or 
application  platforms  are  home  based. 
***** 

Quick  or  expedited  approval  for 
dispersant  use  means  an  arrangement 
that  limits  the  information  the  Federal 
On-Scene  Coordinator  must  provide  in 
order  to  obtain  concurrence  from  a 
limited  number  of  agencies,  generally 
associated  with  a  limited  time  in  which 
a  decision  must  be  reached  (typically 
less  than  two  hours). 

Quick  or  expedited  approval  for  in- 
situ  burning  means  an  arrangement  that 
limits  the  information  the  Federal  On- 
Scene  Coordinator  must  provide  in 
order  to  obtain  concurrence  from  a 
limited  number  of  agencies,  generally 
associated  with  a  limited  time  in  which 
a  decision  must  be  reached  (typically 
less  than  two  hours). 
***** 

4.  In  §  154.1035,  revise  paragraphs 
(b)(3)(iv)  and  (b)(3)(v),  and  add 
paragraphs  (b){3)(vi)  through  (b)(3)(ix)  to 
read  as  follows: 

§  1 54.1 035    Specific  requirements  for 
facilities  that  could  reasonably  be  expected 
to  cause  significant  and  substantial  harm  to 
the  environment. 

***** 

(b)  *   *   * 

(3)   *   *   * 

(iv)  This  subsection  must  identify  the 
oil  spill  removal  organizations  and  the 
spill  management  team  to  be  capable  of 
providing  the  following  resources: 

(A)  Equipment  and  supplies  to  meet 
the  requirements  of  §§  154.1045, 
154.1047  or  subparts  H  or  I  of  this  part, 
as  appropriate. 

(B)  Trained  personnel  necessary  to 
continue  operation  of  the  equipment 
and  staff  of  the  oil  spill  removal 
organization  and  spill  management  team 
for  the  first  seven  days  of  the  response. 

(v)  This  subsection  must  include  job 
descriptions  for  each  spill  management 
team  member  within  the  organizational 
structure  described  in  paragraph 
(b)(3)(iii)  of  this  section.  These  job 
descriptions  should  include  the 
responsibilities  and  duties  of  each  spill 
management  team  member  in  a  response 
action, 

(vi)  For  facilities  that  handle,  store,  or 
transport  Group  II  through  Group  IV 
petroleum  oils  (and  that  operate  in 
waters  where  dispersant  use  pre- 
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authorization  or  expedited  approval 
exists]  this  subsection  must  also 
separately  list  the  resource  providers 
and  specific  resources,  including 
appropriately  trained  dispersant- 
application  personnel,  necessary  to 
provide  the  dispersant  capabilities 
required  in  this  subpart.  All  resource 
providers  and  resources  must  be 
available  by  contract  or  other  approved 
means  as  described  in  §  154, 1028(a). 
The  dispersant  resources  to  be  listed 
within  this  section  must  include  the 
following: 

(A)  The  identification  of  each  primary 
dispersant  staging  site  to  be  used  by 
each  dispersant-application  platform  to 
meet  the  requirements  of  this  subpart. 

(B)  The  identification  of  the  platform 
type,  providing-resource  organization, 
location,  dispersant  payload,  and 
readiness/mobilization  category  (as 
provided  for  in  Table  6  of  appendix  C 
to  this  part)  for  each  dispersant- 
application  platform  identified. 
Location  data  must  identify  the  distance 
between  the  platform's  home  base  and 
the  identified  primary  dispersant 
staging  site  for  this  section. 

(C)  The  identification  of  the 
dispersant  product  resource  provider, 
location,  and  amount  for  each  unit  of 
dispersant  stockpile  required  to  support 
the  required  Effective  Daily  Application 
Capacity  (EDAC)  of  each  dispersant- 
application  platform  necessary  to 
sustain  each  intended  response  tier  of 
operation.  Location  data  must  include 
the  stockpile's  distance  to  the  primary 
staging  sites  where  the  stockpile  would 
be  loaded  onto  the  corresponding 
platforms. 

(D)  If  an  oil  spill  removal  organization 
is  approved  by  the  Coast  Guard  and  its 
capability  is  equal  to  or  exceeds  the 
response  capability  needed  by  the 
owner  or  operator,  the  section  may 
identify  the  oil  spill  removal 
organization  only  and  not  the 
information  required  in  paragraphs 
(b)(3)(vi}(A)  through  (C)  of  this  section, 

(vii)  This  subsection  must  also 
separately  list  the  resource  providers 
and  specific  resources  necessary  to 
provide,  if  appropriate,  the  in-situ  burn 
capabilities  as  required  in  this  subpart. 
The  in-situ  bum  resources  to  be  listed 
within  this  section  must  include  the 
following: 

(A)  The  identification  of  the  amount, 
type,  resource  provider,  and  location  of 
in-situ,bimi  boom, 

(B)  The  identification  of  the  amount, 
type,  resource  providers,  and  location  of 
support  vessels  to  deploy,  and  if 


necessary,  tow,  the  in-situ  bum  boom 
dxuing  burning  operations. 

(C)  The  identification  of  the  amount, 
type,  resource  provider,  and  location  for 
each  ignition  device  required  to  support 
the  required  Effective  Daily  Burn 
Capacity  (EDBC)  of  each  in-situ  burn 
package. 

(D)  The  identification  of  the  amount, 
location,  resource  provider  of  trained 
personnel  necessary  to  support  the 
required  EDBC  of  each  in-situ  burn 
package, 

(E)  If  an  oil  spill  removal  organization 
has  been  approved  by  the  Coast  Guard 
and  its  capability  is  equal  to  or  exceeds 
the  response  capability  needed  by  the 
owner  or  operator  for  the  credit  level 
requested,  the  section  may  identify  the 
oil  spill  removal  organization  and  the 
level  of  in-situ-burn  removal  capability 
being  provided,  and  not  the  information 
required  in  paragraphs(b)(3)(vii)(A)-(D), 

(viii)  This  subsection  must  also 
separately  list  the  resource  providers 
and  specific  resources  necessary  to 
provide  oil  tracking  capabilities 
required  in  this  subpart.  The  oil  tracking 
resources  to  be  listed  within  this  section 
must  include  the  following: 

(A)  The  identification  of  a  resource 
provider. 

(B)  Type  and  location  of  aerial 
surveillance  aircraft  that  are  ensured 
available,  through  contract  or  other 
approved  means,  to  meet  the  oil 
tracking  requirements  of  §  154.1045(k). 

(ix)  For  mobile  facilities  that  operate 
in  more  than  one  captain  of  the  port 
zone,  the  plan  must  identify  the  oil  spill 
removal  organization  and  the  spill 
management  team  in  the  applicable 
geographic-specific  appendix.  The  oil 
spill  removal  organization(s)  and  the 
spill  management  team  discussed  in 
paragraph  (b)(3)(iv)  of  this  section  must 
be  included  for  each  COTP  zone  in 
which  the  facihty  will  handle,  store,  or 
transport  oil  in  bulk. 
***** 

5,  In  §154. 1045— 

a.  Revise  paragraph  (i)  as  set  forth 
below: 

b.  Remove  paragraph  (n); 

c.  Redesignate  paragraphs  (j),  (k),  (1), 
and  (m)  as  paragraphs  (1),  (m),  (n),  and 
(o)  respectively:  and 

d.  Add  new  paragraphs  (j)  and  (k)  to 
read  as  follows: 

§  1 54. 1 045    Response  plan  development 
and  evaluation  criteria  for  facilities  that 
handle,  store,  or  transport  Group  I  through 
Group  IV  petroleum  oils. 

***** 

(i)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports 


Groups  II  through  IV  petroleum  oils 
within  the  inland,  nearshore.  or  offshore 
area  where  pre-authorization  or 
expedited  approval  for  dispersant  use 
exists  must  identify  in  their  response 
plan,  and  ensure  the  availability  of, 
through  contract  or  other  approved 
means,  response  resources  capable  of 
conducting  dispersant  operations  within 
those  areas. 

(1)  Dispersant  response  resources 
must  be  capable  of  commencing 
dispersant-application  operations  at  the 
site  of  a  discharge  within  7  hours  of  the 
decision  by  the  Federal  On-Scene 
Coordinator  to  use  dispersants. 

(2)  Dispersant  response  r^isources 
must  include  the  following: 

(i)  Sufficient  volumes  of  dispersants 
for  application  as  required  by  paragraph 
(i)(3)  of  this  section.  Any  dispersants 
identified  in  a  response  plan  must  be  of 
a  type  listed  on  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  Product  Schedule  (40 
CFR  part  300),  as  maintained  by  the 
Envirorunental  Protection  Agency. 

(ii)  Dispersant-application  platforms 
capable  of  delivering  and  applying  the 
dispersant  on  a  discharge  in  the 
amounts  as  required  by  paragraph  (i)(3) 
of  this  section.  At  least  50  percent  of 
each  EDAC  tier  requirement  must  be 
achieved  through  the  use  of  fixed-w  ing. 
aircraft-based  application  platforms, 

(iii)  Dispersant-application  systems 
that  are  consistent  in  design  with,  and 
are  capable  of  applying  dispersant 
within  the  performance  criteria  in 
ASTM  F  1413-92.  For  dispersant- 
application  systems  not  fully  covered  by 
ASTM  F  1413-92,  such  as  fire  monitor- 
type  applicators,  adequacy  of 
performance  criteria  must  be 
documented  by  presentation  of 
independent  evaluation  materials  [e.g.. 
laboratory  tests,  field  tests,  and  reports 
of  actual  use)  that  document  the  design 
of  performance  specifications. 

(iv)  Dispersant-application  personnel 
trained  in  and  capable  of  applying 
dispersants  according  to  the 
recommended  procedures  contained 
within  ASTM  F  1737-96. 

(3)  Dispersant  stockpiles,  application 
platforms,  and  other  supporting 
resources  must  be  available  in  a 
quantity  and  type  sufficient  to  treat  a 
facility's  worst  case  discharge  (as 
determined  by  using  the  criteria  in 
appendix  B,  section  8)  or  in  quantities 
sufficient  to  meet  the  requirements  in 
Table  154.1045(i)  of  this  section, 
whichever  is  the  lesser  amount. 
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Table  1 54. 1045(i).— Tiers  for  Effective  Daily  Application  Capability 


Tier 


Response  time 

for  completed 

application 

(hours) 


Dispersant  appli- 
cation— Dispers- 
ant oil  treated  m 
gallons  (Gulf 
Coast) 


Dispersant  appli- 
cation— Dispers- 
ant: oil  treated  in 
gallons  (All  other 
US) 


Tier  1 
Tier  2 
Tier  3 


Total 


12 
36 
60 


8.250:165,000 
23.375  467,000 
23.375:467.000 


4.12582.500 
23.375.467.000 
23.375:467.000 


60       55.000  1.100,000       50.875  1,017.500 


Note-  Gull  Coast  Tier  1  is  higher  due  to  greater  potential  spill  size  and  frequency  in  that  area,  and  it  .s  assumed  that  dispersant  stockpiles 
would  be  centralized  m  the  Gulf  area  Also  note  the  l  20  dispersant-to-oil  application  ratio  is  a  planning  assumption  which  relies  on  the  gene^lly 
agreed  upon  estimate  of  the  effectiveness  of  current  dispersant  formulations  Alternative  application  ratios  may  be  considered  based  on  submis- 
sion to  the  Coast  Guard  iG-MOR)  of  peer-reviewed  scientific  evidence  ot  improved  capability 


(j)  Thf  owner  or  uperatur  of  a  facility 
that  handles,  stores,  or  transports 
r.niups  II  thri)Ut;h  IV  pctmlfum  oil 
within  linv  inland,  nearshorc.  or 
offshore  area  with  pre-authonzatiun  or 
expedited  ap[)n)val  for  in-situ  burning 
nidv  rw|uest  credit  that  will  count 
toward  the  facilitv's  on-water 
mechanical  recovery  capability  tor 
worst  case  discharge  response  Tiers  2 
dnd  )  up  to  the  amounts  identified  in 
Table  154,1045(j)  of  this  section.  No 
credit  is  available  for  Tier  1.  To  receive 
this  credit,  the  vessel  owner  or  operator 
must  identifv  and  ensure,  through 


conti.u  t    ir  (ittier  approved  means,  the 
availabilit\  of  the  necessary  resources  to 
sustain  in-situ  burning  operations  for 
the  level  of  c:redit  being  re()uested. 

(1)  in-situ  burn  response  resources 
must  he  capable  of  ccjmmencing  ignition 
of  oil  dt  the  site  of  a  discharge  within 

12  hours  of  the  initial  authorization  of 
the  Federal  On-Scene  Coordinator  to 
conduct  in-situ  burning  to  receive  credit 
against  Tier  2  recjuirements. 

(2)  In-situ  burn  response  resources  for 
all  response  tiers  must  include  the 
following: 

(i)  Suffic  lent  iii-situ  burn  boom. 


(ii)  Vessel  platforms  capable  of  towing 
and  tending  in-situ  burn  boom  in  the 
operating  environments  where  credit  is 
requested. 

(iii)  Sufficient  ignition  devices  to 
support  burning  operations. 

(iv)  Personnel  trained  in  conducting 
in-situ  burning  operations. 

(v)  All  equipment  ensured  available 
as  required  in  paragraphs  (i)(2)(i) 
through  (iii)  of  this  section  must  be 
capable  of  sustained  use  in  the 
operating  environments  for  which  credit 
is  requested. 


Table  1 54.  1045(j).— Maximum  Allowable  Tiers  for  Effective  Daily  Burn  Capability 


Tier 


Tier  1 

Tier  2 
Tier  3 


Response  time 

for  completed 

burning' 

(in  hrs ) 


Daily  burn  ca- 
pacity 
(EDBC)-' 
(In  bbis) 


Cumulative  equipment  requirements 


Fire  proof 
boom  (feet)  ^ 


Fire  resistant 
boom  (feet)  ^ 


Hand-held  or 
igniter 


Hell-torch 
igniter" 


Support 
vessel 


24 
48 

72 


5000 

10  000 

:oooo 


500 
1  000 
1.000 


500 
1  500 
2500 


4 

12 

20 


or 

or 
or 


1 


2 

4 

4 


'  Tiered  response  times  represent  the  maximum  allowable  time  from  the  instant  when  in-situ  burning  is  authonzed  for  use  by  the  Federal  On- 
scene  coordinator  to  the  completion  of  the  operational  burn  period  for  that  tier  ,,-r->i-iov 

'  EDBC  amounts  tor  Tiers  2  and  3  above  may  be  applied  against  the  corresponding  tiers  tor  on-water  mechanical  recovery  (EDHO)  as  re- 
quired to  respond  to  an  owner  or  operator  s  worst  case  discharge  „  ,  .    .  .i, 

'Assumes  firep'-oof  boom  is  reusable  m  all  three  tiers  The  fire  will  consume  fire-resistant  boom  therefore,  it  will  require  a  replacement  at  the 
start  of  each  new  operational  period  ...  l.  ^      ^  k  -.^^  ^„ 

'  If  a  helitorch  igniter  system  is  identified  and  ensured  available  one-time  igniters  are  not  required  Alternatives  may  be  considered  based  on 
submission  to  the  Coast  Guard  of  peer-reviewed  scientific  evidence  of  improved  capability. 


(3)  In  areas  that  have  ice-bound 
conditions  throughout  prolonged 
periods  of  the  year,  credit  levels  for 
Effective  Daily  Bum  Capacity  (EDBt;) 
against  on-water  mechanical  recovery 
requirements  can  be  elevated,  as 
deemed  appropriate,  by  the  respective 
Area  Committee  for  the  area  where  the 
extra  credit  is  being  considered.  Extra 
EDBC  levels  are  at  the  discretion  of  the 
Aiea  Committee,  however,  it  is  not 
recommended  that  EDBC  levels 
comprise  more  than  50  percent  of  the 
total  on-water  recovery  capability  for  a 
planholder  in  any  one  particular 
Captain  of  the  Port  area. 


(k)  The  owner  or  operator  of  a  facility 
handling  Groups  I  through  IV  petroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan,  and  ensure  the 
availability  of  through  contract  or  other 
approved  means,  response  resources 
necessary  to  provide  aerial  oil  tracking 
to  support  oil  spill  assessment  and 
cleanup  activities.  Aerial  oil  tracking 
resources  must — 

( Ij  Be  capable  of  arriving  at  the  site 
of  a  discharge  within  3  hours  from  the 
time  of  the  initial  notification  of  the 
discharge  for  a  distance  up  to  50 
nautical  miles  from  shore; 

(2)  Be  capable  of  supporting  oil  spill 
removal  operations  continuously  for 
three  10-hour  operational  periods 


during  the  initial  72  hours  of  the 
discharge:  and 

(3)  Include  the  following: 

(i)  Appropriately  located  aircraft  and 
personnel  capable  of  meeting  the 
response  time  requirement  for  oil 
tracking  from  paragraph  (k){l)  of  this 
section. 

(ii)  Sufficient  numbers  of  aircraft, 
pilots,  and  trained  observation 
personnel  to  support  oil  spill 
operations,  commencing  upon  initial 
assessment,  and  capable  of  coordinating 
on-scene  cleanup  operations,  including 
dispersant,  in-situ  bum,  and  mechanical 
recovery  operations.  Observation 
personnel  must  be  trained  in — 
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(A)  The  protocols  of  oil  spill  reporting 
and  assessment,  including  estimation  of 
slick  size,  thickness,  and  quantity;  and 

(B)  The  use  of  assessment  techniques 
in  ASTM  F  1779-97,  and  familiar  with 
the  use  of  other  guides,  such  as  NOAA's 
"Open  Water  Oil  Identification  Job  Aid 
for  Aerial  Observation,"  (available  at 

h  tip  ://response.restoration.noaa  .gov/ 
order/jobaid.html)  and  NOAA's 
"Characteristic  Coastal  Habitats"  Guide 
(available  at  http:// 

response.restomtion.noaa.gov/oilaids/ 
coastal/coastal. html). 
***** 

6.  In  appendix  C  to  Part  154,  revise 
section  8,  and  following  Table  5,  add 
Tables  6,  7,  and  8  to  read  as  follows: 

Appendix  C  to  Part  154 — Guidelines  for 
Determining  and  Evaluating  Required 
Response  Resources  for  Facility  Response 
Plans 


B.  Determining  the  Capability  of  High-Rate 
Response  Methods  8. 1  Calculating 
Cumulative  Dispersant-Application  Capacity 
Requirements. 

8.1.1  A  facility  owner  or  operator  should 
plan  either  for  a  dispersant  capacity  to 
respond  to  a  facility's  worst  case  discharge 
(WCD)  of  oil  or  for  the  amount  of  the 
dispersant  resource  cap  as  required  by 

§  154.1045(i)(3)  of  this  part,  whichever  is  the 
lesser  amount.  When  planning  for  the 
cumulative  application  capacity  that  is 
required,  the  calculations  should  account  for 
the  loss  of  some  oil  to  the  environment  due 
to  natural  dissipation  causes  (primarily 
evaporation).  The  following  procedure 
should  be  used  to  determine  the  cumulative 
application  requirements: 

8.1.2  Determine  the  WCD  volume  of  oil  in 
gallons  and  the  appropriate  cargo  group  for 
the  type  of  petroleum  oil  (persistent  Groups 
II,  III.  IV).  For  facilities  with  mixed 
petroleum  oils,  assume  a  total  WCD  volume 
using  the  group  that  constitutes  the  largest 
portion  of  the  oil  being  handled  or  the  group 
with  the  smallest  natural  dissipation  factor. 

8.1.3  Multiply  the  total  WCD  amount  in 
gallons  by  the  natural  dissipation  factor  for 
the  appropriate  cargo  group  as  follows: 
Group  II  factor  is  0.50:  Group  III  is  0.30  and 
Group  IV  is  0.10  associated  with  the 
nearshore  area  for  the  cargo  type  carried. 
This  represents  the  amount  of  oil  that  can  be 
expected  to  be  lost  to  natural  dissipation. 
Subtract  the  oil  amount  lost  to  natural 
dissipation  from  the  total  WCD  amount  to 
determine  the  remaining  oil  cargo  available 
for  treatment  by  dispersant-application. 

8.1.4  Multiply  the  oil  available  for 
dispersant  treatment  by  the  dispersant  to  oil 
planning  application  ratio  of  1  part 
dispersant  to  20  parts  oil  (0.05).  The  resultant 
number  represents  the  cumulative  total 
dispersant-application  capability  that  should 
be  ensured  available  within  the  first  60 
hours. 

8.1.5  The  following  is  an  example  of  the 
procedure  described  above:  A  facility  with  a 
1,000,000  gallon  WCD  of  crude  oil  (specific 


gravity  0.87)  is  located  in  an  area  with  pre- 
aulhorization  for  dispersant  use  in  the 
nearshore  environment  on  the  U.S.  East 
Coast. 

WCD:  1,000,000  gallons.  Group  III  oil. 

Natural  Dissipation  Factor  for  Group  III: 
30%. 

General  formula  to  determine  oil  available 
for  dispersant  treatment:  (WCD)  -  [(WCD)  x 
(natural  dissipation  factor))  =  available  oil. 

E.g.,  1,000,000  gal  -  (1,000,000  gal  x  .30) 
=  700,000  gallons  of  available  oil. 

Cumulative  application  capacity  = 
Available  oil  x  planning  application  ratio  (1 
gal  disp/20  gals  oil  =  0.05),  700,000  gal  oil 
X  (0.05)  =  35,000  gallons  cumulative 
dispersant-application  capacity. 

The  requirements  for  cumulative 
dispersant-application  capacity  (35,000 
gallons)  for  this  facility's  WCD  is  less  than 
the  overall  dispersant  capability  for  non-Gulf 
Coast  waters  as  required  by  §  155.1045(i)(3) 
of  this  chapter.  As  such,  this  vessel  would 
not  need  to  meet  the  entire  amount  for  Tier 
3,  but  would  be  required  to  meet  the 
following  tier  requirements  (totaling  35.000 
gallons  application): 
Tier  1     4.125  gallons — Completed  in  12 

hours 
Tier  2     23.375  gallons — Completed  in  36 

hours 
Tier  3     7,500  gallons — Completed  in  60 
hours 

8.2  Determining  Effective  Daily 
Application  Capacities  "EDAC"  for 
Dispersant  Response  Systems. 

8.2.1  This  section  discusses  methods  to 
be  used  for  the  purposes  of  determining  the 
EDAC  of  a  dispersant  response  svstem.  This 
methodology  considers  mobilization  factors 
for  dispersant  platforms  as  well  as  dispersant 
stockpiles  and  platform  application  rates  (as 
published  in  the  1999  Summar\  Report  of 
Public  Workshop  for  Response  Plan 
Equipment  C.\Ps.  This  report  is  available  at 
http:/^^\^^^^^.ug^g.mil.'\rp/^eg/^aps.shtmD. 

8.2.2  For  each  Captain  of  the  Port  zone 
where  a  dispersant  response  capabilit\  is 
required,  the  response  plan  should  identify: 

•  The  type,  number,  and  location  of  ear  h 
dispersant-application  platform  intended  for 
use  in  meeting  dispersant  deliver) 
requirements  specified  in  ^  155,1050(j)(3)  ot 
this  chapter, 

•  The  amount  and  location  of  available 
dispersant  stockpiles  to  support  eac  h 
platform, 

•  A  priinar\  staging  site  for  each  platform 
that  will  serve  as  its  base  of  operations  for 
the  duration  of  the  response, 

8.2.3  l;sing  the  readiness  factors  from 
Table  6  of  this  appendix  and  platform 
capability  factors  in  Table  7  of  this  appendix, 
calculate  mobilization  times  and  dispersant 
delivery  capabilities  for  each  platform.  For 
each  aircraft  platform — 

MP  =  R  -I-  T  -^  L 

MP  =  Mobilization  of  platform 

R  =  Recall  time  in  hours  (time  it  takes  for 

dispersant  operations  personnel  to  arrive 
at  the  storage  location  and  to  prepare  the 
dispersant-applic  ation  system  for 
transport) 

T  =  Transit  time  (time  it  takes  for  dispersant- 
application  svstem  to  be  transported  to 
the  staging  area  mobilization) 


L  =  1  hour  to  load  dispersant  at  staging  site 
if  platform  is  not  preloaded  Total  time 
for  platform  mobilization  should  be  less 
than  7  hours  for  Tier  1 ,  less  than  24 
hours  Tier  2.  and  less  than  48  hours  Tier 
3: 
For  each  stockpile — 
MS  =  R  -t-  T  -I-  L 

MS  =  Mobilization  of  Stockpile 

R  =  Recall  of  loading  personnel/ 

transportation  assets  and  loading 
dispersant  for  transport  if  applicable 

T  =  Transit  time  tr.  staging  site 

L  =  1  hour  for  loading  on  delivery  platform 
The  transit  time  to  the  spill  site  is 
included  in  delivery  capability 
calculations  for  aircraft  but  not  for 
vessels.  Total  time  for  stockpile 
mobilization  should  be  less  than  7  hours 
for  Tier  1 .  less  than  24  hours  for  Tier  2 . 
and  less  than  48  hours  for  Tier  3, 
Delivery  capability  for  Tier  1  should  be 

calculated  as  follows: 

R/10  X  12— T 

R  =  EDAC  Rate  (from  Table  7) 

10  =  hours  in  operational  period 

12  =  assumed  hours  of  da\light  for  planning 
purposes 

T  =  mobilization  time  (either  tor  platfi)rm  or 
stockpile  time  whichever  is  greater). 
Delivery  capability  for  all  Tier  ] 
platforms  should  at  least  equal  amount 
specified  for  Tier  1  in  §  155  1050(1)(3)  of 
this  chapter. 
For  Tiers  2  and  3,  delivery  (:apabilit\  for 

each  platform  is  the  EDAC.  Rate  in  Table  7 

of  this  appendix,  which  shows  delixery 

capability  for  each  resource  assuming  10- 
hour  operating  period  Deli\er\  (  apabilifv  for 

all  Tier  2  and  3  platforms  must  at  least  equal 

amount  specified  for  Tiers  2  and  3  in 

M55,1050(l)(3)  of  this  (  haptcr 
For  each  vessel  platform^ 

MP  =  R-^T-^S-kL 

MP  =  Mobilizalion  of  platform 

R  =  Recall  time  in  hours  (time  it  takes  for 

dispersant  operations  perscmnel  to  arrive 
at  the  st(5rHge  loc  ation  and  to  prepare  the 
dispersant-ap[ili(  ation  system  for 
transport) 

T  =  Transit  time  (lime  it  takes  for  dispersant- 
application  system  to  be  transported  to 
the  staging  area  mobilization 

S  =  Transit  time  from  >laging  site  or  usual 
location  of  vessel  t(j  the  spill  site 

L  =  1  hour  \o  load  dispersant  at  staging  site 
if  platform  is  not  preloaded.  Total  time 
for  platform  mobilization  should  be  less 
than  7  liours  for  Tier  1 ,  less  than  24 
hours  for  Tier  2.  and  less  than  48  hours 
for  Tier  3.  L'sual  location  of  the  vessel  is 
the  location  where  the  vessel  is  typically 
employed  when  not  engaged  in 
dispersant-application  operations.  Spill 
site  is  the  location  in  the  (Captain  ot  the 
Port  zone  U[)  to  .iO  mile>  offshore  furthest 
from  the  dis[)ersanl  [ilatlorm  staging  site 
or  the  usual  location  of  the  vessel. 

MS  =  R  -K  T 

MS  =  Mobilization  of  Stockpile 

R  =  Recall  of  loading  personnel' 

transportation  assets  and  loading 
dispersant  for  transport  if  applicable 

T  =  Transit  time  to  staging  site.  Total  time  i^  ir 
stockpile  mobilization  should  be  less 
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than  6  hours  for  Tier  1.  les.s  than  23 
hours  fur  Tier  2.  and  less  than  47  hours 
Tier  1  to  allow  time  for  loading 
dispersant  on  delivery  platform 
Delivery  capability  for  Tier  1  should  be 
(  al(  iilated  as  follows: 
R  U)  <  12-T 
K  =  ED.\r.  Rate  (from  Table  7  of  this 

itppendixl 
10  =  10  hoLUs  in  operational  period 
12  =  assumed  hours  i.'f  ddvlioht  for  planning 

purposes 
r  =  niobili^dtion  time  (eithnr  tor  pirtttorni  nr 
stockpile  time  whichever  is  greater)). 
Deliver\  (apabilitv  for  all  Tier  1 
platforms  must  at  least  equal  the  amount 
specified  for  tier  1  in  *i  \"'<  10.50(11(3)  of 
this  (  hapter 
K')r  Tiers  2  and  i.  deliverv  (;apabilit\  for 
ea(  h  platform  is  the  ED.AC  Rate  in  Table  7 
of  this  appendix,  which  shows  delivery 
(  apabilitv  for  each  resource  assuming  10- 
hnur  operating  period.  Deliverv  capability  for 
.dl  Tier  2  and  ^  platforms  must  at  least  equal 
amount  spe<  ified  for  Tiers  2  and  3  in 
!»  155  1050(l)(  i)  of  this  chapter. 

8.2  3  1     ED.\C  must  be  calculated  for  each 
platform  and  supporting  stockpile,  and 
added  together  as  appropriate  to  meet  the 
dispersant-application  tier  requirements. 

8.2.3.2     The  following  is  an  example  of  the 
procedure  described  above:  A  plan  lists  a 
stockpile  of  5.000  gallons  of  dispersant 
located  35  miles  from  a  central  staging  site 
(e.g..  a  coastal  airport)  but  not  loaded  for 
transport,  and  a  DC-3  aircraft  based  at  a 
facilitv  approximately  75  miles  from  the 
staging  site.  The  DC-3  is  dedicated  to 
dispersant  spraving  operations.  The  EDAC 
allowed  toward  tier  1  for  this  dispersant- 
application  svstem  can  he  calculated  as 
follows: 

Stockpile:  .Amount — 5.000  gallons. 
Stockpile  Mobilization  time:  R  =  4  hours.  T 
=  35  miles/35  miles  per  hour  or  1  hour, 
hours  =  4  +  1  +  1  hour  loading  =  6  hours. 
Platform  Mobilization:  R  =  2  hours,  T  =  75 
miles  150  miles  per  hour  or  0.5  hours  + 
1  hour  loading  at  staging  site  =  2  +  1.5 
+  1  =  3.5  hours. 
Operational  period  "OP"  =  12  hours 
daylight — 5  hours  (use  longer  of 
stockpile  or  platform  mobilization  time) 
=  7  hours  (commencing  6  hours  after 
notification  of  approval  and  continuing 
until  the  end  of  the  first  12  hour  daylight 
period.) 
Tier  1  delivery  capability  for  this  platform  = 
(Table  7  of  this  appendix)  EDAC  rale  = 


5000  gallons/10  hours  x  fi  =  3000  gallons 
application  capacity. 

8  2   i   i     Other  platform  types  do  exist,  and 
addiln  ai.il  plritform  t\  pes  are  expec  ted  to 
develop  with  time   The  Coast  Cuard  will 
review  retjiiests  to  establish  ED.VC  rates  for 
other  platform  tviies  at  its  discretion,  EDAC: 
calculations  tor  .iddituindl  platforms  use  the 
same  methodologv  as  used  to  establish  the 
existing  rates  already  in  Table  7  of  this 
appendix.  Table  7  is  ba.sed  on  average 
(  harai  teristics  (for  planning  and  review 
[iiir[)oses)  for  most  tvpes  of  application 
platforms  tv[ii(,ill\  used  fur  spra\ing 
liispersanis 

H  :i     Deterinming  tffe(  tivf  Uailv  Burn 
(..d\<M  ities  'KUf^C' '  tor  lii-situ  Burn  Response 
S\stems- 

8.3.1  For  the  purposes  of  determining  the 
effet:tive  dailv  burn  capac  ity  of  in-situ  burn 
resources,  the  information  within  this  se(  tion 
applies. 

8.3.2  For  eai  h  ( ;.i[)t.iin  of  the  Port  zone 
v%'here  an  in-situ  burn  response  capabilit\  is 
ensured  available,  the  respuiise  plan  should 
identify — 

•  r!ic!\;u'   l.K  .^un.  .ind  .iniount  of  in-situ 
burn  tiocim  ,i\ tillable. 

•  The  amount  and  lo(  .ilion  nt  available 
ignition  sounes.  If  ignition  system  ensured 
available  is  a  helitorch.  a  source  of  pilots 
trained  in  the  use  of  the  helitorch  and 
suitable  aircraft  must  be  identified  that  i  an 
respond  within  the  reiniired  response  times: 
and 

•  The  identitu  atiun  ot  suppurling  vessels 
and  trained  nperaturs  i  apable  of  towing. 
deploviiiL;    HI. I  I. ■lilting  the  fire  boom. 

8.3.3  1  sing  till-  riMiiiness  factors  from 
Table  8  of  this  appendix,  mobilization  times 
are  calculated  for  each  m-situ  burn  svstem. 
The  General  Formula  for  i  alrulating  Tier  1 
mobilization  time  is  as  follows 

T  =  (MB  +  MV)  or  (MH).  whichever  is  greater 

(in  hours). 
T  =  Total  Mobili/.Htiiin 
MB  =  Mobilization  ot  In-situ  burn  boom/ 

hand  held  igniters 
MB  =  R  +  L  +T1 
R  =  Recall  of  loading  personnel/ 

transportation  assets 
L  =  Loading  to  trui  k 
Tl  =  Transit  time  to  vessel  staging  site 
MV  =  Mobilization  of  Support  Vessels  =  L  + 

T2 
L  =  Boom  loading  to  vessel 
T2  =  Transit  lime  to  spill  site 
MH  =  Mobili/.iiiun  of  Helitim  h  =  R  +  Tl  + 

L  +  T2 


R  =  Recall  of  personnel/platform 
Tl  =  Transit  lime  to  staging  site 
L  =  Torch  loading 
r2  =  Transit  time  to  spill  site 

8.3.4  The  mobilization  times  are  used  to 
ensLire  that  a  full  12-hour  "operational 
period"  or  "OP"  for  in-situ  burning  is 
available  for  Tier  1.  All  operational  period 
cakulations  assume  approval  for  use  is 
granted  at  zero  hour,  and  that  a  maximum  of 
12  hours  is  available  to  support  oil  collection 
and  burning  within  the  initial  24-hour 
period.  The  available  time  allowed  to  support 
in-situ  burning  is  slightly  longer  (12  hours) 

in  (  omparison  to  dispersant  operations  (10 
hours)  as  In-situ  burning  operations  can 
(  ontinue  for  a  limited  period  during  darkness 
where  dispersant  spraving  would  be 
suspended  due  to  decreased  visibility.  The 
12-hour  period  is  divided  into  four.  1-hour 
burning  cycles,  each  preceded  by  a  2-hour  oil 
(  ontainment  and  collection  cycle. 
8.3.4, 1     The  general  formula  for 
call  ulating  the  tier  1  operational  period  of  a 
system  is: 

C3P  =  Operational  Period  =  24  hours  -  (the 
mobilization  time  for  the  boom  + 
platform  or  the  mobilization  time  for  the 
supporting  helitorch  igniter  (if  used, 
whichever  is  greater). 

8.3.5  For  planning  purposes,  an  in-situ 
burning  svstem  is  comprised  of  the  following 
minimum  components  that  must  be  ensured 
available:  Minimum  500  ft.  fire  boom,  two 
support  vessels  to  tend  and  tow  the  boom, 
anil  tour  hand-held  igniters  or  one  helitorch 
system.  500  ft.  sections  of  fire  resistant  boom 
are  t  redited  with  a  5,000  bpd  burning 

(  apa(  itv  and  are  also  considered  to  have  a 
service  life  of  one  operational  period.  For 
example,  a  second  (Tier  2)  and  third  (Tier  3) 
section  of  500  ft.  boom  must  be  ensured 
available  if  the  planholder  desires  to  claim  a 
5.000  bpd  credit  for  all  three  tiers. 

8.3.6  Planholders  may  request  extensions 
of  boom  service  lives  beyond  one  operational 
period  for  "fire-proof  type  boom,  such  as 
stainless  steel,  or  water-cooled  boom  designs, 
wtien  such  boom  has  been  tested  and  can  be 
adequately  documented  as  providing 
extended  service  capabilities.  Planholders 
may  receive  credit  for  multiple  operational 
periods  using  the  same  500  ft  section  of 
iioom  dependant  upon  the  doc:umentation 
presented  to  the  Coast  Cuard  for  review  and 
approval 


Table  6.— Readiness/Mobilization  Factors 

[All  times  listed  m  hours] 


Resource/status 


Recall  pe- 
riod 'R" 


Transrt  to 
staging  site 

■J-  1 


Transit  to 
spill  site 

,3,,  2 


Aircraft  dedicated  to  dispersant  response  operations 

Aircraft  dedicated  to  spraying  operations  

Aircraft  nondedcated  

Vessel  dedicated  (preloaded) 

Vessel  dedicated  (not  loaded)     

Vessel  non-dedtcated  (preloaded)      

Vessel  non-dedicated  (not  loaded)      

Dispersant  Stockpile  (preloaded  for  transport  to  staging  site) 


2 

D/150+1 

N/A 

3 

D/150+1 

t^A 

4 

D/150+1 

^4/A 

2 

0 

D/5 

2 

D/5+1 

D/5 

4 

0 

D/5 

34 

D/5+1 

D/5 

2 

D/35+1 

D/5 
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Table  6.— Readiness/Mobilization  Factors— Continued 

[All  times  listed  in  hours] 


Resource/status 


Recall  pe- 
riod   R 


Transit  to 

staging  site 

..-p.. 


Transit  to 

spill  site 

"S  ■■ 


Dispersant  Stockpile  (not  preloaded  for  transport  to  staging  site) 


M     D35-1 


N  A 


'  Transit  times  to  staging  site  for  aircraft  based  on  average  speed  of  advance  of  150  kts  and  'D'  distance  between  aircraft  home  base  and  tor- 
ward  staging  site  for  dispersant  operations.  Transit  times  for  vessels  from  usual  location  of  vessel  to  staging  site  based  on  average  speed  ot  ad- 
vance of  5  kts  and  "D"  is  distance  to  spill  site  "D".  Speed  waivers  for  transit  speeds  may  be  granted  based  on  actual  pertormance  of  platform 
Transit  tintes  for  stockpile  t>ased  on  average  speed  of  advance  of  35  mph  by  truck  and  "D"  distance  from  stockpile  location  to  dispersant  staging 
site,  such  as  a  coastal  airport. 

2  Transit  times  to  spill  site  for  aircraft  is  included  in  the  calculations  contained  in  Table  7  because  of  the  relatively  high  speed  of  ttiese  plat- 
forms compared  to  vessels.  Transit  times  for  vessels  to  the  spill  site  are  calculated  from  the  usual  location  of  vessel  to  staging  site  based  on  av- 
erage speed  of  advance  of  5  kts  and  "D"  is  distance  to  spill  site  "D".  Speed  waivers  for  transit  speeds  may  tje  granted  based  on  actual  perform- 
ance of  platfomfi. 

3  Assume  2  hours  to  load  dispersant  stockpiles  on  to  trucks  for  transport  to  the  staging  site, 

■•For  a  facility,  the  spill  site  is  the  facility  location.  For  a  vessel,  the  spill  site  in  a  particular  pre-authonzation  or  expedited  approval  zone  is  ttiat 
point  furthest  from  the  stockpile  location  wfiere  the  vessel  typically  operates,  not  to  exceed  50  miles  from  shore 

Table  7.— Platform  Capability  for  Oil  Dispersant  Delivery  Over  A  10-Hour  Period 


Platform 


Distance  out 

IN   miles) 


EDAC  rate 
estimated 
dispersant 
applied  in 
10  nourstt 


Helicopter 

Air  tractor  

DC-3  

DC-4  :: 

DC-€  

C-130  

P-3 

Fire  Monitor-Equipped  Vessel 


50 
50 
50 
50 
50 
50 
50 
50 


1 .500  00 
8,000  00 

5  000  00 

1 7  495  38 

18  000  00 
32  972  28 
20,000  00 

6  000  00 


Table  8.— Readiness/Mobilization  Factors 

[All  times  listed  in  hours] 

I    "^^,"  PT°^         y^^'^^"  '?  Transit  to  spui 

Resource/status  R    +    L  staging  site  ^  .„   -r,  ^ 

load  time  Tl  ^"^    ''^ 

In-situ  Bum  Boom/HH  Igniters  2  +  2'  D/SS''  NA 

Support  Vessels  '       N/A  +  2^         N/A  (10  or  05) -' 

Aircraft/helitorch  igniter  4  +  1  D/90 D^90 

'  Loading  Time  for  txxjm  onto  a  truck  would  be  zero  if  the  boom  is  co-located  at  the  same  waterfront  facility  as  the  vessels  used  to  terry  the 
txram  to  the  spill. 

2  Loading  Time  for  in-situ  boom  onto  a  support  vessel  would  be  zero  if  the  boom  is  already  loaded  onto  a  support  vessel 

3 Transit  times  for  support  vessels  based  on  average  speed  of  advance  of  5  kts  and  maximum  distance  from  shore  to  spill  site  of  fifty  miles 
Speed  waivers  for  transit  speeds  may  be  granted  based  on  actual  pertormance  of  platform. 

<  Transit  times  for  in-situ  boom  from  warehouse  to  vessel  dock  based  on  average  speed  of  advance  of  35  mph  by  truck  and  D  distance  trom 
storage  location  to  vessel  staging  site. 

5  Transit  times  for  aircraft/helitorch  based  on  average  speed  of  advance  of  90  kts  and  combined  distance  "D"  between  aircraft  home  base  tor- 
ward  staging  site  and  spill  kx^ation. 

^For  a  facility,  the  spill  site  is  the  facility  location.  For  a  vessel,  the  spill  site  in  a  particular  pre-authonzation  or  expedited  approval  zone  is  that 
point  furthest  trom  the  stockpile  location  where  the  vessel  typically  operates,  not  to  exceed  50  miles  from  shore. 


PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

7.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231.  1321(j);  46 
U,S,C.  3715;  sec.2,  E.O,  12777.  56  PR  54757, 
3  CFR.  1991  Comp.,  p  351;  49  CFR  1,46. 
Sections  155,100  through  155,130,  155,350 
through  155.400,  155,430,  155,440.  155,470, 
155.1030(j)  and  (k).  and  155, 1065(g)  also 
issued  under  33  U,S.C.  1903(b);  and 


§§  155.1110  through  155.1150  also  issued 
under  33  U.S.C.  2735. 

Note:  Additional  requirements  for  vessels 
carrying  oil  or  hazardous  materials  are 
contained  in  46  CFR  parts  30  through  36.  33 
CFR  parts  150,  151,  153,  and  157. 

8,  In  §  155, 140(b),  under  "American 
Society  for  Testing  and  Materials 
(ASTTVl)",  add,  in  numerical  order, 
entries  for  ASTM  1413-92,  ASTM 
1737-96,  and  ASTM  1779-97  to  read  as 
follows: 


***** 

American  Society  for  Testing  and 
Materials  ( ASTM f 


.■\STM  F  1413-92.  .Standard 
Guide  for  Oil  Spill  Dispersant 
Application  Equipment:  Boom 
and  .Nozzle  Systems  15,t  IO.tO 
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ASTM     F      1737-96.     Standard 

Guide  for  Use  of  Oil  Spill  Dis- 

persant-Applicalion         Equip- 
ment   During   Spill    Response: 

Boom  and  Nozzle  Systems  InS.lO.'iO 

ASTM     F     1779-97.     Standard 

Practice   for    Reporting   Visual 

Observations  of  Oil  on  Water  ..      155.1050 
***** 

9.  In  ^  155  1020.  add  definitions  in 
alphabetical  order  to  read  as  follows: 

§155.1020    Definitions. 
*         »         •         *         » 

Dispersant  operations  group 
supfTV'Jsor  means  the  person  in  charge 
of  the  dispersant  operations  under  the 
operations  section  of  the  ICS 
organization 

Dispersant  monitor  means  a  person 
who  is  responsible  for  monitoring  the 
effectiveness  of  the  dispersant  operation 
through  measures  and  guidelines 
established  bv  the  National  Response 
Team.  Regional  Response  Teams,  and 
,\rea  Committees. 

Dispersant-application  platform 
means  the  vessel  or  aircraft  outfitted 
with  the  dispersant-application 
equipment  acting  as  the  deliverv  system 
for  the  dispersant  onto  the  oil  spill. 

Dispersant  spo«er  means  the  person 
who  controls,  guides,  or  lines  up  the 
dispersant-application  platform  over  the 
spill  target. 
«         •         •         •         « 

Effective  daily  application  capacity  or 
EDAC  means  the  estimated  amount  of 
dispersant  that  can  be  applied  to  a 
discharge  bv  an  application  system 
given  the  availability  of  supporting 
dispersant  stockpiles. 

Effective  dailv  bum  capacity  or  EDBC 
means  the  estimated  amount  of  oil  that 
can  be  effectivelv  removed  from  the 
surface  of  the  water  by  burning  in  one 

day. 

***** 

Fireproof  boom  means  an  oil 
containment  boom  constructed  out  of 
fireproof  materials  and  designed  to 
withstand  prolonged  periods  of 
exposure  to  heat  and  flame  during  in- 
situ  burning  operations  and  have  a 
demonstrated  ser\ice  life  that  e.xtends 
through  multiple  days  of  burning 
operations.  Stainless  steel  and  water- 
cooled  boom  designs  are  examples  of 
potential  fireproof  boom  that  may  be 
credited  with  extended  service  lives  if 
such  durabilitv  can  be  properly 
demonstrated  and  documented. 

Fire-resistant  boom  means  an  oil 
containment  boom  constructed  out  of 
fire-retardant  fabrics  and  reinforced 
internal  strength  members  and  designed 
to  withstand  exposure  to  heat  and  flame 
during  in-situ  burning  operations.  Fire 
resistant  booms  typically  undergo 


material  degradation  when  subjected  to 
intense  heat  and  flame  for  extended 
periods  as  is  associated  with  the  in-situ 
burning  of  oil.  Fire  resistant  booms  have 
a  planning  service  life  of  one 
operational  day 
«         »         •         »         « 

Gulf  Coast  means  for  the  purposes  of 
dispersant-application  requirements,  the 
region  encompassing  the  following 
Captain  of  the  Port  Zones: 

(1)  ('orpus  (;hristi,  TX. 

(2)  Houston/Galveston,  TX. 

(3)  Port  Arthur.  TX. 
14)  Morgan  City.  LA. 
(5)  New  Orleans.  LA. 
(B)  Mobile,  AL. 

(71  Tampa.  FL. 

***** 

In-situ  burn  operations  group 
supen-isor  means  the  person  in  charge 
of  the  in-situ  burn  operations  functional 
group  under  the  operations  section  of 
the  IC.S  organization. 
«         *         •         •         » 

Operational  effectiveness  monitoring 
means  monitoring  concerned  primarily 
with  determining  whether  the 
dispersant  was  properly  applied  and 
how  the  dispersant  is  affecting  the  oil. 
♦         •         *         *         * 

Pre-authonzation  for  dispersant  use 
means  an  agreement,  adopted  by  a 
Regional  Response  Team  or  an  Area 
Committee,  that  authorizes  the  use  of 
dispersants  at  the  discretion  of  the 
Federal  On-Scene  Coordinator  (in  some 
cases  in  the  context  of  the  Unified 
Command)  without  the  further  approval 
of  other  Federal  or  State  authorities. 
These  pre-authorization  areas  are 
generallv  limited  to  particular 
geographic  areas  within  each  region. 

Pre-authorization  for  in-situ  burning 
means  an  agreement,  adopted  by  a 
Regional  Response  Team  or  an  Area 
Committee,  that  authorizes  the  in-situ 
burning  of  oil  at  the  discretion  of  the 
Federal  On-Scene  Coordinator  (in  some 
cases  in  the  context  of  the  Unified 
Command)  without  the  further  approval 
of  other  Federal  or  State  authorities. 
These  pre-authorization  areas  are 
generally  limited  to  particular 
geographic  areas  within  each  region. 

Primar\-  dispersant  staging  site  means 
a  site  designated  within  a  Captain  of  the 
Port  zone  where  identified  as  a  forward 
staging  area  for  dispersant-application 
platforms  and  the  loading  of  dispersant 
stockpiles.  Primary  staging  sites  would 
normally  be  the  planned  location  where 
the  platform  would  load  or  reload 
dispersants  prior  to  departing  for 
application  at  the  site  of  the  discharge 
and  mav  not  be  the  location  where 


dispersant  stockpiles  are  stored  or 
application  platforms  are  home  based. 

***** 

Quick  or  expedited  approval  for 
dispersant  use  means  an  arrangement 
that  limits  the  information  the  Federal 
On-Scene  Coordinator  must  provide  in 
order  to  obtain  concurrence  from  a 
limited  number  of  agencies,  generally 
associated  with  a  limited  time  in  which 
a  decision  must  be  reached  (typically 
less  than  two  hours). 

Quick  or  expedited  approval  for  in- 
situ  burning  means  an  arrangement  that 
limits  the  information  the  Federal  On- 
Scene  Coordinator  must  provide  in 
order  to  obtain  concurrence  from  a 
limited  number  of  agencies,  generally 
associated  with  a  limited  time  in  which 
a  decision  must  be  reached  (typically 
less  than  two  hours). 
***** 

10.  In  §  155.1035,  revise  paragraph 
(i){9)  and  add  paragraphs  (i)(10).  (i)(n), 
and  (i)(12)  to  read  as  follows: 

§  1 55.1 035    Response  plan  requirements 
for  manned  vessels  carrying  oil  as  a 
primary  cargo. 


(9)  For  vessels  that  handle,  store,  or 
transport  Group  II  through  Group  IV 
petroleum  oils,  the  section  must  also 
separatelv  list  the  resource  providers 
identified  to  provide  the  salvage,  vessel 
firefighting,  and  lightering  capabilities 
required  in  this  subpart. 

[10]  For  vessels  that  handle,  store,  or 
transport  Group  II  through  Group  IV 
petroleum  oils  (and  that  operate  in 
waters  where  dispersant  use  pre- 
authorization  or  expedited  approval 
exists)  this  section  must  also  separately 
list  the  resource  providers  and  specific 
resources,  including  appropriately 
trained  dispersant-application 
personnel,  necessary'  to  provide,  if 
appropriate,  the  dispersant  capabilities 
required  in  this  subpart.  All  resource 
providers  and  resources  must  be 
available  by  contract  or  other  approved 
means.  The  dispersant  resources  to  be 
listed  within  this  section  must  include 
the  following: 

(i)  The  identification  of  each  primary 
dispersant  staging  site  to  be  used  by 
each  dispersant-application  platform  to 
meet  the  requirements  of  §  155.1050(j). 

(ii)  The  identification  of  the  platform 
type,  resource  provider,  location, 
dispersant  payload,  and  readiness/ 
mobilization  category  (as  provided  for 
in  Table  7  of  appendix  B  to  this  part)  for 
each  dispersant-application  platform 
identified.  Location  data  should  identify 
the  distance  between  the  platform's 
home  base  and  the  identified  primary 
dispersant  staging  site(s)  for  this  section. 
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(iii)  The  identification  of  the 
dispersant  product  resource  provider, 
location  and  amount  for  each  unit  of 
dispersant  stockpile  required  to  support 
the  required  Effective  Daily  Application 
Capacity  (EDAC)  of  each  dispersant- 
application  platform  necessary  to 
sustain  each  intended  response  tier  o£ 
operation.  Location  data  should  include 
the  stockpile's  distance  to  the  primary 
staging  sites  where  it  would  be  loaded 
onto  the  corresponding  platforms.  If  an 
oil  spill  removal  organization  has  been 
evaluated  by  the  Coast  Guard  and  its 
capability  has  been  determined  to  equal 
or  exceed  the  response  capability 
needed  by  the  owner  or  operator,  the 
section  may  identify  the  oil  spill 
removal  organization  only,  and  not  the 
information  required  in  paragraphs 
(i}(10)(i)  through  (10)(iii)  of  this  section. 

(11)  This  section  must  also  separately 
list  the  resource  providers  and  specific 
resources  necessary  to  provide,  if 
appropriate,  the  in-situ  bum  capabilities 
as  required  in  this  subpart.  The  in-situ 
bum  resources  to  be  listed  within  this 
section  must  include  the  following: 

(i)  The  identification  of  the  amount, 
type,  providing-resource  organization, 
and  location  of  in-situ  bum  boom 
identified  and  ensured  available. 

(ii)  The  identification  of  the  amount, 
type,  resource  provider,  and  location  of 
support  vessels,  identified  and  ensured 
available,  to  deploy,  and  if  necesseiry, 
tow  the  in-situ  bum  boom  during 
burning  operations. 

(iii)  The  identification  of  the  amoimt, 
type,  resource  provider,  and  location  for 
each  ignition  device  required  to  support 
the  required  Effective  Daily  Bum 
Capacity  (EDBC)  of  each  in-situ  bum 
package. 

(iv)  The  identification  of  the  amount, 
location,  and  resource  provider  of 
trained  personnel  necessary  to  support 
the  required  EDBC  of  each  in-situ  burn 
package. 

(v)  If  an  oil  spill  removal  organization 
has  been  evaluated  by  the  Coast  Guard 
and  its  capability  has  been  determined 
to  equal  or  exceed  the  response 
capability  needed  by  the  owner  or 
operator  for  the  credit  level  requested, 
the  section  may  identify  the  oil  spill 
removal  organization  and  the  level  of  in- 
situ  bum  removal  capability  being 
provided,  and  not  the  information 
required  in  paragraphs  (i){ll)(i)  through 
{ll)(iv)  of  this  section. 

(12)  The  section  must  also  separately 
list  the  resource  providers  and  specific 
resources  necessary  to  provide  oil- 
tracking  capabilities  required  in  this 
subpart.  The  oil  tracking  resources  to  be 
listed  within  this  appendix  must 
include  the  following: 


(i)  The  identification  of  a  resource 
provider. 

(ii)  Type  and  location  of  aerial 
surveillance  aircraft  that  have  been 
ensured  available,  through  contract  or 
other  approved  means,  to  meet  the  oil 
tracking  requirements  of  §  155.1050(k). 
***** 

11.  In  §  155.1040.  revise  paragraph 
(j)(9)and  add  paragraphs  (j)(10),  (j)(ll). 
and  (j)(12)  to  read  as  follows: 

§155.1040    Response  plan  requirements 
for  unmanned  tank  t>arges  carrying  oil  as  a 
primary  cargo. 

***** 
(j)*   *   * 

(9)  The  section  must  also  separately 
list  the  resource  providers  identified  to 
provide  the  salvage,  vessel  firefighting, 
and  lightering  capabilities  required  in 
this  subpart. 

(10)  Tne  section  must  also  separately 
list  the  resource  providers  and  specific 
resources  necessary  to  provide,  if 
appropriate,  the  dispersant  capabilities 
required  in  this  subpart.  The  dispersant 
resources  to  be  listed  within  this  section 
must  include  the  following: 

(i)  The  identification  of  a  primary 
dispersant  staging  site  or  sites  to  be  used 
by  each  dispersant-application  platform 
that  is  ensured  available,  through 
contract  or  other  approved  means,  to 
meet  the  requirements  of  §  155.1050(j). 

(ii)  The  identification  of  the  type, 
resource  provider,  location,  dispersant 
payload,  and  readiness/mobilization 
category  {as  provided  for  in  Table  7  of 
appendix  B  to  this  part)  for  each 
dispersant-application  platform 
identified  and  ensured  available. 
Location  data  should  identify  the 
distance  between  the  platform's  home 
base  and  the  identified  primary 
dispersant  staging  sites  for  this  section. 

(iii)  The  identification  of  the  resource 
provider,  location  and  amount  for  each 
unit  of  stockpile  required  to  support  the 
required  Effective  Daily  Application 
Capacity  of  each  dispersant-application 
platform,  as  necessary*  to  sustain  each 
intended  response  tier  of  operation. 
Location  data  should  include  the 
stockpile's  distance  to  the  primary 
staging  sites  where  it  will  be  loaded 
onto  the  corresponding  platforms.  If  an 
oil  spill  removal  organization  has  been 
evaluated  by  the  Coast  Guard  and  its 
capability  has  been  determined  to  equal 
or  exceed  the  response  capability 
needed  by  the  owner  or  operator,  the 
section  may  identify  the  oil  spill 
removal  organization  only,  and  not  the 
information  required  in  paragraphs 
(j)(10)(i)  through  (10)(iii)  of  this  section. 

(11)  "This  section  must  also  separately 
list  the  resource  providers  and  specific 
resources  necesscuy  to  provide,  if 


appropriate,  the  in-situ  burn  capabilities 
as  required  in  this  subpart.  The  in-situ 
bum  resources  to  be  listed  within  this 
section  must  include  the  following: 

(i)  The  identification  of  the  amount, 
type,  resource  provider,  and  location  of 
in-situ  burn  boom  identified  and 
ensured  available. 

(ii)  The  identification  of  the  amount, 
type,  resource  provider,  and  location  of 
support  vessels,  identified  and  ensured 
available,  to  deploy,  and  if  necessary, 
tow  the  in-situ  burn  boom  during 
burning  operations. 

(iii)  "The  identification  of  the  amount, 
type,  resource  provider,  and  location  for 
each  ignition  device  required  to  support 
the  required  Effective  Daily  Burn 
Capacity  (EDBC)  of  each  in-situ  burn 
package. 

(iv)  The  identification  of  the  amount, 
location,  and  resource  provider  of 
trained  personnel  necessary  to  support 
the  required  EDBC  of  each  in-situ  burn 
package. 

(v)  If  an  oil  spill  removal  organization 
has  been  approved  by  the  Coast  Guard 
and  its  capability  is  equal  to  or  exceeds 
the  response  capability  needed  by  the 
owner  or  operator  for  the  credit  level 
requested,  the  section  may  identify  the 
oil  spill  removal  organization  and  the 
level  of  in-situ  bum  removal  capability 
being  provided,  and  not  the  information 
required  in  paragraphs  (j)(n)(i)  through 
(ll)(iv)  of  this  section. 

(12)  The  section  must  also  separately 
list  the  resource  providers  and  specific 
resources  necessary  to  provide  oil- 
tracking  capabilities  required  in  this 
subpart.  The  oil  tracking  resources  to  be 
listed  within  this  section  must  include 
the  following: 

(i)  The  identification  of  resource 
provider. 

(ii)  Type  and  location  of  aerial 
surveillance  aircraft  that  have  been 
ensured  available,  through  contract  or 
other  approved  means,  to  meet  the  oil 
tracking  requirements  of  §  155.1050(k). 
***** 

12.  In  §155. 1050— 

a.  Remove  and  reser\'e  paragraph  (j); 

b.  Redesignate  paragraphs  (1).  (m).  (n). 
(o),  and  (p).  as  paragraphs  (o).  (p),  (q), 
(r),  and  (s)  respectively;  and 

c.  Add  new  paragraphs  (1),  (m).  and 
(n)  to  read  as  follows: 

§  1 55.1 050    Response  plan  development 
and  evaluation  criteria  for  vessels  carrying 
groups  I  through  IV  petroleum  oil  as  a 
primary  cargo. 

***** 

(1)  The  owner  or  operator  of  a  vessel 
carrying  Groups  II  through  IV  petroleum 
oil  as  a  primary  cargo  that  operates  in 
any  inland,  neeirshore.  or  offshore  area 
with  pre-authorization  or  expedited 
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approval  for  dispersant  use  must 
identify  in  their  response  plan,  and 
ensure  the  availabilitv  of,  through 
contract  or  other  approved  means, 
response  resources  capable  of 
conducting  dispersant  operations  within 
those  areas. 

(1)  Dispersant  response  resources 
must  be  capable  of  commencing 
liispersant-appluation  operations  at  the 
site  of  a  discharge  within  7  hours  of  the 
decision  by  the  Federal  C)n-S(  ene 
Coordinator  to  use  dispersants. 

(2)  Dispersant  respon.se  resources 
must  include  the  following: 

(U  .Sufficient  dispersant  capabilitv  for 
application  as  required  by  paragraph 
ll)(3)  of  this  section.  Any  dispersants 
identified  in  a  response  plan  must  be  of 
a  type  listed  on  the  National  Oil  and 
Hazardous  Substances  Pollution 


Contingency  Plan  Product  Schedule  (40 
CFR  part  300)  as  maintained  by  the 
Environmental  Protection  Agency. 

(ii)  Dispersant-application  platforms 
I  apablf  of  deli\  ering  and  applying  the 
dispersant  on  a  discharge  in  the 
amounts  as  required  by  paragraph  (1)13) 
of  this  section  At  least  50  percent  of 
ea(  h  effective  daily  application  capacity 
(EDAC)  tier  requiremtMit  must  be 
achieved  through  the  use  of  fi.xed  wing 
aircraft-based  application  platforms. 

(iii)  Dispersant-application  personnel 
trained  in  and  capable  of  applying 
dispersant  within  the  performance 
criteria  as  outlined  in  ASTM  F  1413-92. 
For  dispersant-application  systems  not 
fully  covered  by  ASTM  F  1413-92.  such 
as  fire  monitor-tvpe  applicators, 
adequacy  of  performance  criteria  must 
be  documented  bv  presentation  of 


independent  evaluation  materials  (e.g. 
laboratory  tests  field  tests,  reports  of 
actual  use.  etc.)  which  document  the 
design  and  performance  specifications. 

(iv)  Dispersant-application  systems 
ensured  available,  including  trained 
personnel,  that  are  capable  of  applying 
dispersants  in  accordance  with  the 
recommended  procedures  contained 
within  ASTM  F  1737-96. 

(3)  Dispersant  stockpiles,  application 
platforms,  and  other  supporting 
resources  must  be  ensured  available  in 
a  quantity  and  type  sufficient  to  treat  a 
vessel's  worst  case  discharge  (as 
determined  by  using  the  criteria  in 
Section  8  of  appendix  B  to  this  part),  or 
in  quantities  sufficient  to  meet  the 
requirements  in  Table  155.1050(1), 
whichever  is  the  lesser  amount. 


Table  1 55.  1050(l).— Tiers  for  Effective  Daily  Application  Capability 


Response  time 

for  completed 

application 

(hours) 


Dispersant  applica- 
tion— Dispersant 
oil  treated  in  gal- 
lons (Gulf  Coast) 


Dispersant  application — Dispersant:  oil 
treated  In  gallons  (All  Other  U.S.) 


Tier  1 
Tier  2 
Tiers 


Total 


12 
36 
60 


8.250  165.000 
23,375  467.000 
23.375:467,000 


4,125:82.500 
23.375:467,000 
23.375:467,000 


60 


55,000  1,100.000 


50.875:1.017,500 


Note:  Gulf  Coast  Tier  1  is  higher  due  to 
greater  potential  spill  size  and  frequency  in 
that  area,  and  it  is  assumed  that  dispersant 
stocltpiles  would  be  centralized  in  the  Gulf 
area.  .Mternative  application  ratios  may  be 
considered  based  on  submission  to  the  Coast 
Guard  (Ci-MOR)  of  peer-reviewed  scientific 
evidence  of  improved  capability. 

(m)  The  owner  or  operator  of  a  vessel 
carrying  Groups  II.  IV  petroleum  oil  as 
a  primary  cargo  that  operates  in  anv 
inland,  nearshore.  or  offshore  area  with 
pre-authnrization  or  expedited  approval 
for  in-situ  burning  mav  request  credit 
which  will  count  toward  his  or  her  nn- 
water  mechanical  recovery  capability 
for  worst  case  discharge  response  Tiers 
2  and  3  up  to  the  amounts  identified  in 


paragraph  (m)(2)  of  this  section.  No 
credit  is  available  for  Tier  1.  To  receive 
this  credit,  the  vessel  owner  or  operator 
must  identify  and  ensure,  through 
contract  or  other  appnned  means  the 
availability  of  the  necessary  resources  to 
sustain  in-situ  burning  operations  for 
the  level  of  credit  being  requested. 

(1)  In-situ  burn  response  resources 
must  be  capable  of  commencing  ignition 
of  oil  at  the  site  of  a  discharge  within 

12  hours  of  the  initial  authorization  of 
the  Federal  ()n-Scene  Coordinator  to 
conduit  in-situ  burning  to  receive  credit 
against  Tier  1  requirements. 

(2)  In-situ  burn  response  resources  for 
all  response  tiers  must  include  the 
following: 


(i)  Sufficient  in-situ  burn  boom. 

(ii)  V'essel  platforms  capable  of  towing 
and  tending  in-situ  burn  boom  in  the 
operating  environments  where  credit  is 
requested. 

(iii)  Sufficient  ignition  devices  to 
support  burning  operations. 

(iv)  Personnel  trained  in  conducting 
in-situ  burning  operations. 

(v)  All  equipment  ensured  available 
as  required  in  paragraphs  (m)(2){i) 
through  (m)(2)(iii)  of  this  section  must 
be  capable  of  sustained  use  in  the 
operating  environments  for  which  credit 
is  requested. 


Table  155.1050(m).— Maximum  Allowable  Tiers  For  Effective  Daily  Burn  Capability 


Tien 
Tier  2 
Tier  3 


Response 

time  tor 

completed 

burning ' 

(tiours) 


Daily  bum 

capacity 

(EDBC)-' 

(bMs) 


Cumulative  equipment  requirements 


Fireproof 
boom 
(feet)  3 


Fire  resist- 
ant boom 
(feet)  3 


Hand-held 
igniter 


Hell-torch 
igniter* 


Support 
vessels 


24 
48 
72 


5,000 
10.000 
10000 


500 

1  000 
1.000 


500 

4 

1 

2 

1.500 

12 

1 

4 

2.500 

20 

1 

4 

'  Tiered  response  times  represent  the  maximum  allowable  time  from  the  instant  when  in-situ  buming  is  authorized  for  use  by  the  Federal  On- 
scene  coordinator  to  the  completion  ot  the  operational  bum  penod  for  that  tier  ,,-rM-.,-, 

2  EDBC  amounts  for  Tiers  2  and  3  above  may  be  applied  against  the  corresponding  tiers  for  on-water  mechanical  recovery  (EDRC)  as  re- 
quired to  respond  to  an  owner  or  operator  s  worst  case  discharge  ... 

3  Assumes  fireproof  boom  is  reusable  for  all  three  tiers  Fire  resistant  boom  will  be  consumed  by  the  fire  and  therefore,  require  replacement  at 
the  start  of  each  new  operational  penod 
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*lf  a  helltorch  igniter  system  is  identified  and  ensured  available,  one-time  Igniters  are  not  required.  Alternative  application  ratios  may  be  con- 
sidered tiased  on  submission  to  the  Coast  Guard  (G-MOR)  of  peer-reviewed  scientific  evidence  of  improved  capability 


(3)  In  areas  that  have  ice-bouxid 
conditions  throughout  prolonged 
periods  of  the  year,  credit  levels  for 
EDBC  against  on-water  mechanical 
recovery  requirements  can  be  elevated, 
as  deemed  appropriate,  by  the 
respective  Area  Committee  for  the  area 
where  the  extra  credit  is  being 
considered.  Extra  EDBC  levels  are  at  the 
discretion  of  the  Area  Committee, 
however,  it  is  not  recommended  that 
EDBC  levels  comprise  more  than  50 
percent  of  the  total  on-water  recovery 
capability  for  a  planholder  in  any  one 
particular  Captain  of  the  Port  area. 

(n)  The  owner  or  operator  of  a  vessel 
carrying  Groups  I  through  IV  petroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan,  and  ensure  the 
availability  of,  through  contract  or  other 
approved  means,  response  resources 
necessary  to  provide  aerial  oil  tracking 
to  support  oil  spill  assessment  and 
cleanup  activities. 

(1)  Aerial  oil  tracking  resources  must 
be  capable  of  arriving  at  the  site  of  a 
discharge  within  three  hours  from  the 
time  of  the  initial  notification  of  the 
discharge  for  a  distance  up  to  50 
nautical  miles  from  shore.  Aerial  oil 
tracking  resources  should  plan  on  a 
minimum  of  two  hours  for  a  recall 
period  and  one  hour  of  flight  time  to 
arrive  on-scene. 

(2)  Aerial  oil  tracking  must  include 
the  following  resources: 

(i)  Appropriately  located  aircraft  and 
personnel  capable  of  meeting  the 
response  time  requirement  for  oil 
tracking  in  paragraph  (n)(l)  of  this 
section. 

(ii)  Sufficient  numbers  of  aircraft, 
pilots,  and  trained  observation 
personnel  to  support  oil  spill 
operations,  commencing  upon  initial 
assessment,  and  capable  of  coordinating 
on-scene  cleanup  operations,  including 
dispersant,  in-situ  bum,  and  mechanical 
recovery  operations. 

(iii)  Observation  personnel  must  be 
trained  in  the  protocols  of  oil  spill 
reporting  and  assessment,  including 
estimation  of  slick  size,  thickness,  and 
quantity.  Observation  personnel  must  be 
trained  in  the  use  of  assessment 
techniques  as  outlined  in  ASTM  F 
1779-97,  and  familiar  with  the  use  of 
other  guides,  such  as  NOAA's  "Open 
Water  Oil  Identification  Job  Aid  for 
Aerial  Observation,"  and  NOAA's 
"Characteristic  Coastal  Habitats"  Guide. 

(iv)  Aerial  oil  tracking  resources  must 
be  capable  of  supporting  oil  spill 
removal  operations  continuously  for 
three  ten-hour  operational  periods 


during  the  initial  seventy-two  hours  of 
the  discharge. 

***** 

13.  In  appendix  B  to  part  155.  revise 
section  8,  and  following  Table  6.  add 
Tables  7,  8,  and  9  to  read  as  follows: 

Appendix  B  to  Part  155 — Determining 
and  Evaluating  Required  Response 
Resources  for  Vessel  Response  Plans 


8.  Determining  the  Capability  of  High-Rate 
Response  Methods 

8.1     Calculating  Cumulative  Dispersant- 
Application  Capacity  Requirements. 

8.1.1.  A  vessel  owner  or  operator  should 
plan  either  for  a  dispersant  capacity  to 
respond  to  a  vessel's  worst  case  discharge 
(VVCD)  of  oil.  or  for  the  amount  of  the 
dispersant  resource  capability  as  required  by 
§  155.1050(11(3)  of  this  part,  whichever  is  the 
lesser  amount.  When  planning  for  the 
cumulative  application  capacity  that  is 
required,  the  calculations  should  account  for 
the  loss  of  some  oil  to  the  environment  due 
to  natural  dissipation  causes  (primarily 
evaporation).  The  following  procedure 
should  be  used  to  determine  the  cumulative 
application  requirements: 

8.1.2.  Determine  the  volume  of  oil  carried 
in  gallons,  and  the  appropriate  cargo  group 
for  the  type  of  petroleum  oil  carried  (Groups 
II.  III.  IV).  For  vessels  carrying  mixed  cargoes, 
assume  a  total  cargo  volume  using  the  cargo 
group  that  constitutes  the  largest  portion  of 
the  oil  being  carried,  or  the  cargo  group  with 
the  smallest  natural  dissipation  factor. 

8.1.3.  Multiply  the  total  cargo  amount  in 
gallons  by  the  natural  dissipation  factor  for 
the  appropriate  cargo  group  as  follows: 
Group  II  factor  is  0.50:  Group  III  factor  is 
0.30.  and  Group  IV  factor  is  0.10.  This 
represents  the  amount  of  cargo  that  can  be 
expected  to  be  lost  to  natural  dissipation. 
Subtract  the  cargo  amount  lost  to  natural 
dissipation  from  the  total  cargo  amount 
carried  to  determine  the  remaining  oil  cargo 
available  for  treatment  by  dispersant- 
application. 

8.1.4.  Multiply  the  cargo  available  for 
dispersant  treatment  by  the  dispersant  to  oil 
planning  application  ratio  of  1  part 
dispersant  to  20  parts  oil  (0.05).  The  resultant 
number  represents  the  cumulative  total 
dispersant-application  capability  that  must 
be  ensured  available  within  the  first  60 
hours. 

8.1.5.  The  following  is  an  example  of  the 
procedure  described  above:  A  vessel  with  a 
1 .000,000  gallons  capacity  of  crude  oil 
(specific  gravity  0.87)  will  transit  through  an 
area  with  pre-authorization  for  dispersant  use 
in  the  nearshore  environment  on  the  U.S. 
East  Coast. 

Cargo  carried:  1.000.000  gallons.  Group  III 
oil. 

Natural  Dissipation  Factor  for  Group  III: 
30% 

General  formula  to  determine  oil  available 
for  dispersant  treatment:  ((WCD)— l(VVCD)  x 
(natural  dissipation  factor)]  =  available  oil. 


E.g..  1.000,000  gal— (1,000, 000  gal  x  0.30) 
=  700.000  gallons  available  oil. 

Cumulative  application  <  apacity  = 
.•\vailable  oil  x  planning  appilic  ation  ratio  (1 
gal  dispersant  to  20  gals  oil  =  0  05),  700,000 
gal  oil  X  (0.05)  =  35.000  gallons  cumulative 
dispersant-application  capacity. 

The  requirements  for  (  umulative 
dispersant-application  i  apac  il\  (35.000)  for 
this  vessel's  VVCID  is  less  than  the  overall 
dispersant  tapability  i,a[)  for  non-Gulf  (:oast 
waters  as  required  by  §  155.1050(1)13)  (it  this 
part,  .^s  such,  this  vessel  would  not  need  to 
meet  the  entire  amount  for  Tier  3.  but  would 
be  required  to  meet  the  following  tier 
requirements  (totaling  35.000  gdllons 
application): 
Tier  1  4.125  gallons 

Completed  in  12  hours 
Tier  2  23,375  gallons 

Completed  in  36  hours 
Tier  3  7.500  gallons 

Completed  in  60  hours 

8,2  Determining  Eftec:tive  Daily 
■Application  Capacities  "ED.At"'  for 
Dispersant  Response  Svstems. 

8.2.1.  This  section  discusses  methods  to  be 
used  for  the  purposes  of  determining  ihf 
effective  daih'  appliLation  (,apai  it\  of  a 
dispersant  response  system.  This 
methodology  considers  mobilization  factors 
for  dispersant  platforms  as  well  as  dispersant 
stockpiles  and  platform  application  rates  (as 
published  in  the  1999  Suiiiinarv  Report  of 
Public  Workshop  for  Response  Plan 
Equipment  CAPs). 

8.2.2.  For  each  Captain  of  the  Port  Zone 
where  a  dispersant  response  capability  is 
required,  the  response  plan  must  identify  the 
following: 

•  The  t\pe.  number,  and  location  of  each 
dispersant-applu.ati(jn  platform  intended  for 
use  in  meeting  dispersant  iieli\('ry 
requirements  specified  in  %  155  1050(11(3)  of 
this  part, 

•  The  amount  rind  location  of  available 
dispersant  stockpiles  tn  support  one  h 
platform. 

•  A  priniarv  staging  site  for  eai  h  platform 
that  will  ser\e  as  its  base  of  operations  for 
the  duration  of  the  response. 

8.2.3.  L'sing  the  readiness  tac  tors  tiom 
Table  7  of  this  appendix  and  platform 
capabilitv  factors  in  Table  8  oi  this  appendix, 
calculate  mobilization  times  and  dispersant 
delivery  capabilities  for  each  platform   For 
each  aircraft  platform — 

MP  =  R  -^  T  -H  L 

MP  =  Mobilization  of  platform 

R  =  Recall  time  in  hours  (time  it  lakes  for 
dispersant  operations  personnel  to  arrive  at 
the  storage  location  and  to  prepare  the 
dispersant  application  system  for 
transport) 

T  =  Transit  time  it  takes  for  dispersant- 
application  system  to  be  transported  to  the 
staging  area  mobi'-zation  (in  hours) 

L  =  1  hour  to  load  i    spersant  at  the  staging 
site  if  platform  i     lot  preloaded.  Total  time 
for  platform  moi    lization  should  be  less 
than  7  hours  for  Tier  1,  less  than  24  hours 
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for  Tier  2.  and  less  than  48  hours  for  Tier 

3. 

For  each  stof:kpile — 

MS=  R  ♦  T  +  L 

MS  =  Mobilization  of  Stockpile 
R  =  Recall  of  loading  personnel/ 
transportation  assets  and  loading 
dispersant  for  transport  if  applicable 
T  =  Transit  time  to  staging  site 
L  =  1  hour  for  loading  on  delivery  platform. 
Note  that  transit  time  to  the  spill  site  is 
included  in  delivery  capabilits 
calculations  for  aircraft  but  not  for  vessels. 
Total  time  for  sto<;kpile  mobilization 
should  be  less  than  7  hours  for  Tier  1.  less 
than  24  hours  for  Tier  2.  and  less  than  48 
hours  for  Tier  3; 

Delivery  capability  for  Tier  1  should  be 
calculated  as  follows: 
R/10  <12— T 

R  =  ED.^C  Rate  (from  Table  8) 
10  =  10  hours  in  operational  period 
12  =  assumed  hours  of  daylight  for  planning 

purposes 
T  =  mobilization  time  (either  for  platform  or 
stockpile  time  whichever  is  greater). 
Delivery  capability  for  all  Tier  1  platforms 
should  at  least  equal  amount  specified  for 
Tier  1  in  §  155.1050(11(3)  of  this  part;  and 
For  Tiers  2  and  3.  deliver>  capability  for 
each  platform  is  the  EDAC  Rate  in  Table  8 
of  this  appendix,  which  shows  delivery 
capability  for  each  resource  assuming  10- 
hour  operating  period.  Delivery  capability  for 
all  Tier  2  and  3  platforms  must  at  least  equal 
amount  specified  for  Tiers  2  and  3  in 
!» 155.1050(11(3)  of  this  part. 

For  each  vessel  platform — 
MP  =  R  +  T  +  L 

MP  =  Mobilization  of  platform 
R  =  Recall  time  in  hours  (time  it  takes  for 
dispersant  operations  personnel  to  arrive  at 
the  storage  location  and  to  prepare  the 
dispersant-application  system  for  transport 
T  =  Transit  time  (time  it  takes  for  dispersant 
application  system  to  be  transported  to  the 
staging  area  mobilization  Transit  time  from 
staging  site  or  usual  location  of  facility  to 
the  spill  site 
L  =  1  hour  to  load  dispersant  at  staging  site 
if  platform  is  not  preloaded.  Total  time  for 
platform  mobilization  should  be  less  than 
7  hours  for  Tier  1.  less  than  24  hours  for 
Tier  2.  and  less  than  48  hours  for  Tier  3. 
Usual  location  of  the  vessel  is  the  location 
where  the  vessel  is  typically  employed 
when  not  engaged  in  dispersant- 
application  operations.  Spill  site  is  the 
lo<;ation  in  the  Captain  of  the  Port  zone 
furthest  from  the  dispersant  platform 
staging  site  or  the  usual  location  of  the 
vessel. 
MS  =  R  -  T 

MS  =  Mobilization  of  Stockpile 
K  =  Recall  of  loading  personnel/ 
frdnsportation  assets  and  loading 
dispersrfnt  for  transport  if  applicable 
I  =  Transit  time  to  staging  site.  Total  time  for 
^tcK  kpile  mobilization  should  be  less  than 
b  hours  for  Tier  1.  less  than  23  for  hours 
Tier  2.  and  less  than  47  hours  for  Tier  3 
to  dUuw  time  for  iodding  dispersant  on 
delivery  pUtforni 

Delivery  lapabilitv  tor  tier  1  -^tioui:!  be 
(.alrulateri  ds  follows 


R/10X12— T 

R  =  EDAC  Rate  (from  Table  8  of  this 

appendix) 
10  =  10  hours  in  operational  period 
12  =  assumed  hours  of  daylight  for  planning 

purposes 
T  =  mobilization  time  either  for  platform  or 

stockpile  time  whichever  is  greater. 

Delivery  capability  for  all  Tier  1  platforms 

should  be  at  least  equal  the  amount 

specified  for  Tier  1  in  §  l'.',  l()-)()(l)(3)of 

this  part. 

For  Tiers  2  and  3.  delivery  capability  for 
each  platform  is  the  EDAC  Rate  in  Table  8 
of  this  appendix,  which  shows  delivery 
capability  for  each  resource  assuming  10- 
hour  operating  period.  Delivery  capability  for 
all  Tier  2  and  3  platforms  must  at  least  equal 
amount  specified  for  Tiers  2  and  3  in 
§  155.1050(1)(3)  of  this  part. 

8.2.3.1  EDAC  must  be  calculated  for  each 
platform  and  supporting  stockpile,  and 
added  together  as  appropriate  to  meet  the 
dispersant-application  tier  requirements. 

8.2.3.2  The  following  is  an  example  of  the 
pro<:edure  described  above:  A  plan  lists  a 
stot  kpile  of  5.000  gallons  of  dispersant 
located  35  miles  from  a  central  staging  site 
(a  coastal  airport)  but  not  loaded  for 
transport,  and  a  IX'.-^  aircraft  based  at  a 
facility  approximately  75  miles  from  the 
staging  site.  The  OC.-.i  is  dedicated  to 
dispersant  spraying  operations.  The  EDAC 
allowed  toward  Tier  1  for  this  dispersant- 
application  system  can  be  calculated  as 
follows: 

Stockpile:  Amount  -  5000  gallons. 

Stockpile  Mobilization  time:  R  =  4  hours. 
T  =  35  miles/35  miles  per  hour  or  1  hour, 
hours  =  4  +  1  +  1  hour  loading  =  6  hours. 

Platform  Mobilization:  R  =  2  hours.  T  =  75 
miles/150  miles  per  hour  or  0.5  hours  +  1 
hour  loading  at  staging  site  =  2  +  1.5  +  1  = 
3.5  hours. 

Operational  period  "OP"  =  12  hours 
daylight — 5  hours  (use  longer  of  stockpile  or 
platform  mobilization  time)  =  7  hours  (i.e.. 
commencing  6  hours  after  notification  of 
approval  and  continuing  until  the  end  of  the 
first  12  hour  daylight  period). 

Tier  1  delivery  capability  for  this  platform 
=  (Table  8)  EDAC  rate  =  5000  gallons/ 10 
hours  *B  =  3000  gallons  application 
capacity. 

8.2.3.3  Table  8  of  this  appendix  is  based  on 
average  characteristics  (for  planning  and 
review  purposes)  for  most  types  of 
application  platforms  typically  used  for 
spraying  dispersants.  However  other 
platform  types  do  exist,  ana  .niilitiundl 
platform  types  are  expected  to  develop  with 
time  The  Coast  Guard  will  review  rtHjuests 
to  establish  K[).\(    r.ites  for  other  pldlform 
types  at  their  disi  retmn    KU.^C  (  dli  uldlions 
for  additiondl  pldtfornis  uiU  use  the  same 
methodology  as  used  to  estdbhsh  the  existing 
rates  already  contained  within  I'dble  H  of  this 
appendix 

H   f      Uetermmiiit;  hffertive  Dailv  Bum 
Capacities     KDIU      tor  in-situ  Burn  Response 
Systems 

H  .t.l      Fur  the  purp<.)ses  of  determining  the 
>'ffe(  tive  ddiK  dpplii  dtion  capacity  of  in-situ 
hurii  res.  luri  es,  the  intormdtion  within  this 
section  applies 

8.3  2     For  each  Capldin  of  the  Port  zone 
where  an  in-sitii  burn  response  capability  is 


ensureil  .iv.nl.ihlc.  llie  res[ions<-  plan  iiuist 
identifv  the  tollow  mi; 

•  Tile  t\pe.  io(  atiou.  and  anmunt  ot  m-sitii 
burn  boom  <iv  ailahle 

•  The  amount  ami  lo(  almn  iit  avaiLitile 
ignition  sources.  It  ignition  s\steni  ensured 
available  is  a  helilun  h,  a  soun  e  ol  pilots 
trained  in  the  use  ,.i  tlir  heiitonh  and 
suitable  aire  ratt  must  be  identified  that  can 
respond  within  the  re(juired  response  times. 

•  The  identitiiation  ot  su|)()orting  vessels 
and  trained  o(ierators  i  apable  ot  towing. 
deploying,  and  tending  tlie  lire  boom. 

8.3.3  Using  the  re.idiness  fac  tors  from 
Table  9.  mobilization  times  are  i  ah  ulated  tor 
each  in-sit!i  burn  sv  stem.  Ihe  (a'neral 
Formula  t.ir  i  ah  uhilinu  Iher  1  moliiii/.ition 

U\V'-   !-•  .1~   tollovvs; 

T  =-  iMH  *  MV)  or  (MUl.  uIik  iievei  is  greater 

(in  hours) 
T  =  Total  Mobilization 
MB  =  .Mobilization  ot  Iii-situ  tuirn  bo.im 

hand  held  igniters 
MB  =  R  +  L-  n 
K  =  Kecall  of  loaiiiiiu  personnel/ 

transportation  assets 
L  =  Loading  to  true  k 
Tl  =  Transit  time  to  vessel  staging  site 
MV  =  Mobilization  of  Support  Vessels  =  L  + 

T2 
L  =  Boom  loading  to  vessel 
T2  =  Transit  time  to  spill  site 
MH  =  Mohili/atinn  of  Heliton  h  =  R  *  Tl  + 

L  +  T2 
R  =  Recall  of  persimr..!  piattorni  + 
Tl  =  Transit  time  tu  staging  site 
L  =  Torch  loading 
T2  =  Tr.insit  time  to  spill  site 

8.3.4  !  lie  mobili/atu.m  times  are  used  to 
ensure  that  a  full  12  hour  ' Dperational 
period"  or  "OP"  for  in-situ  burning  Is 
available  for  Tier  1    .\li  Mperaii.mal  period 
calculations  assume  a[)(iro\  al  tor  u-.,'  is 
granted  at  zero  tmur  ,iiui  that  a  ma\imiim  of 
12  hours  is  available  to  support  oil  (  oliei  tion 
and  burning  within  the  initial  :^4-bour 
period.  The  available  time  allowed  to  suiipurt 
in-situ  burning  isMightlv  longer  (12  hours) 
in  comparison  1. 1  dispersant  operations  ( 10 
hours)  as  in-situ  burning  operations  <  an 
continue  on  tnr  a  limiteii  period  during 
darkness  where  dispersant  spraying  would  lie 
suspended  due  to  dec  reased  v  Isibilitv     The     . 
12-hour  period  is  divided  into  four  1-hour 
burning  t  vcles.  each  preceded  b\  a  2-hour  oil 
containment  and  i  ollei  tion  t  \i  le 

8.:f.4.1     The  general  formula  tor 
call  ulating  the  tier  1  operational  period  of  a 
system  is:  Ciperational  Period  "OP"  =  24 
huurs — (the  mobilization  time  for  the  boom 
•>■  platform  or  the  mobilization  time  for  the 
supporting  helitorch  Igniter  (if  used), 
whichever  is  greater 

H  3.5     For  planning  purposes,  an  in-situ 
burning  system  is  comprised  of  the  following 
minimum  components  that  must  be  ensured 
available:  minimum  500  ft.  fire  boom,  two 
support  vessels  to  tend  and  tow  the  boom, 
and  four  hand-held  igniters  or  one  helitorch 
system.  500  ft.  sections  of  fire  resistant  boom 
Aie  credited  with  a  5.000  bpd  burning 
capacity,  and  are  also  considered  to  have  a 
serv  ice  life  of  one  operational  period.  For 
example,  a  second  (Tier  2)  and  third  (Tier  3) 
set  tion  of  500  ft.  boom  must  be  ensured 
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available  if  the  planholder  desires  to  claim  a 
5,000  bpd  credit  for  all  three  tiers. 

8.3.6  Planholders  may  request  extensions 
of  boom  service  lives  beyond  one  operational 
period  for  "fire-proof  type  boom,  such  as 


stainless  steel,  or  water-cooled  boom  designs, 
when  such  boom  has  been  tested  and  can  be 
adequately  documented  as  providing 
extended  service  capabilities.  Planholders 
may  receive  credit  for  multiple  operational 


periods  using  the  same  500  ft  section  of 
boom  dependent  upon  the  documentation 
presented  to  the  Coast  Guard  for  review  and 
approval. 


Table  7.— Readiness/Mobilization  Factors 

[All  times  listed  in  hours] 


Resource/status 


Recall 
penod  "R" 

Transit  to 

Transit  to 

staging  Site 

Spill  Site 
•S'  2 

2 

0/ 150+1 

N/A 

3 

D/150+1 

N'A 

4 

D/150+1 

N/A 

2 

0 

D/5 

2 

D/5+1 

D5 

4 

0 

D/5 

4 

D/5+1 

2 

D/35 

D'5 

34 

D/35 

N;A 

Aircraft  dedicated  to  dispersant  response  operations 

Aircraft  dedicated  to  spraying  operations 

Aircraft  nondedicated 

Vessel  dedicated  (preloaded) 

Vessel  dedicated  (not  loaded) 

Vessel  non-dedicated  (preloaded)  

Vessel  non-dedicated  (not  loaded)  

Dispersant  Stockpile  (preloaded  for  transport  to  staging  site) 

Dispersant  Stockpile  (not  preloaded  for  transport  to  staging  site) 


^  Transit  times  to  staging  site  for  aircraft  based  on  average  speed  of  advance  of  150  kts  and  "D"  distance  between  aircraft  home  base  and  tor- 
ward  staging  site  for  dispersant  operations.  Transit  times  for  vessels  from  usual  location  of  vessel  to  staging  site  based  on  average  speed  of  ad- 
vance of  5  kts  and  "D"  is  distarx%  to  spill  site  "D".  Speed  waivers  for  transit  speeds  may  t>e  granted  based  on  actual  performance  ot  platform 
Transit  times  for  stockpile  based  on  average  speed  of  advance  of  35  mph  by  truck  and  "D"  distance  from  stockpile  location  to  dispersant  staging 
site,  sucli  as  a  coastal  airport. 

2  Transit  times  to  spill  site  for  aircraft  is  included  in  the  calculations  contained  in  table  8  tiecause  of  the  relatively  high  speed  of  these  platforms 
compared  to  vessels.  Transit  times  for  vessels  to  the  spill  site  are  calculated  from  the  usual  location  of  vessel  to  staging  site  based  on  average 
speed  ot  advance  of  5  kts  and  "D"  is  distance  to  spill  site  "D".  Speed  waivers  for  transit  speeds  may  be  granted  based  on  actual  performance  of 
platform. 

3  Assume  2  hours  to  load  dispersant  stockpiles  on  to  trucks  for  transport  to  the  staging  site 

*For  a  facility,  the  spill  site  is  the  facility  location.  For  a  vessel,  the  spill  site  in  a  particular  pre-authonzation  or  expedited  approval  zone  is  that 
point  furthest  from  the  stockpile  location  where  the  vessel  typically  operates,  not  to  exceed  50  miles  from  shore 

Table  8.— Platform  Capability  for  Oil  Dispersant  Delivery  Over  a  10-Hour  Period 


Distance  out 

(N  Miles)' 


EDAC  Rate 

estimated 

dispersant 

applied  in 

10  Hours 


Helicopter 

Air  tractor  

DC-3  

DG^  

DC-6  

C-130  

P-3 

Fire  Monitor-Equipped  Vessel 


50 
50 
50 
50 
50 
50 
50 
50 


1 .500  00 
8  000  00 

5  000  00 

17  495  38 

18  000  00 
32  972  28 
20  000  OC 

6  000  00 


Table  9.— Readiness/Mobilization  Factors 

[All  times  listed  in  hours] 

Recall  Penod         Transit  to  -.  c„,|| 

Resource/status  I  'R    +    L'  load      staging  site  g^^^   -,-2 

time  TV 

In-situ  Bum  Boom/HH  Igniters  to  staging  sites  (MB) ,         2  +  2^  0/35"  NA 

Support  Vessels  (MV)  '        NA  +  22  N/A  (10  or  D  5)3 

Alrcraft/helitorch  igniter  (MH)  4  +  1  D'QQs DW 

'  Loading  Time  for  in-situ  boom  onto  a  truck  would  be  zero  if  the  boom  is  co-located  at  the  same  waterfront  facility  as  the  vessels  used  to  ferry 
the  boom  to  the  spill. 

2  Loading  Time  for  in-situ  boom  onto  a  support  vessel  would  be  zero  if  the  tx)om  is  already  loaded  onto  a  support  vessel 

3  Transit  times  for  support  vessels  based  on  average  speed  of  advance  of  5  kts  and  maximum  distance  from  shore  to  spill  site  of  fifty  miles 
Speed  waivers  for  transit  speeds  may  be  granted  based  on  actual  performance  of  platform. 

"Transit  times  for  in-situ  boom  from  warehouse  to  vessel  dock  based  on  average  speed  of  advance  of  35  mph  by  truck  and  D  distance  from 
storage  location  to  vessel  staging  site. 

^Transit  times  for  aircraft/helitorch  t)ased  on  average  speed  of  advance  of  90  kts  and  combined  distance  "D'  between  aircraft  home  base  for- 
ward staging  site  and  spill  location. 

^  For  a  facility,  tfie  spill  site  is  the  facility  location.  For  a  vessel,  the  spill  site  in  a  particular  pre-authonzation  or  expedited  approval  zone  is  that 
point  furtfiest  from  ttie  stockpile  location  where  the  vessel  typically  operates,  not  to  exceed  50  miles  from  shore. 
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Dated;  April  12.  2002. 
Paul  I   Plula, 

Rear  Admiral.  US  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety.  Security  and 
Environmental  Protection 

KR  Pn.     ii:!-2'>4f.:  Filed  10-10-02;  8:45  ami 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AK21 

Definition  of  Psychosis  for  Certain  VA 
Purposes 

AGENCY:  Dt'prtrtmcnf  of  Veterans  Affairs 
ACTION:  Prnposed  rule. 


SUMMARY:  This  document  proposes  to 
rinipnd  the  Department  of  Veterans 

Affairs  (V.\)  adjudication  regulations  to 
(it'fine  the  term     psvchosis  "  The  term 
is  used  but  not  defined  in  certain 
statutes  that  provide  presumptive 
service  connection  for  compensation  or 
^      heahh  care  purposes.  The  intended 
effect  of  this  proposed  amendment  is 
consistent  application  of  these  statutory 
prn\isiiin> 

DATES:  (jinunents  inu,->t  be  received  on 
or  before  December  10.  2002. 
ADDRESSES:  Mail  nr  hanri-deliver 
written  I  Minments  to:  Director.  Office  of 
Regulatiiiiis  Management  (020), 
Department  nf  Veterans  .\ffairs.  810 
Vermont  .Xve  .  \\V.  Rmirn  11 'J4 
Washington.  DC.  20420;  or  fax  comments 
to  (202)  273-9289.  or  e-mad  comments 
to  OGdRpiiulationsQimail  va.gov 
Comments  shiuild  indif  ate  that  thev  are 
submitted  in  response  to    RLN  24(l()- 
AK21."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  \lanagement. 
Room  1158.  between  the  hours  of  H  00 
am  and  4:30  p.m..  Mondav  thrmigh 
Fridav  (except  holidavsl 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol!  M(  Brine.  .M.D..  Consultant. 
Regulatinns  Staff  (211  A).  Compensation 
and  Pension  Ser\ice,  Veterans  Benefits 
.■\dministration,  810  Vermont  .\venue. 
NVV.  Washington.  DC  20420.  telephone 
(2021 2r3-"284 
SUPPLEMENTARY  INFORMATION: 

Statutory  and  Regulatory  Provisions 

There  are  thref  sections  in  title  38. 
United  State-,  Cude.  that  refer  to 
psvchosis  in  veterans  and  are  pertinent 
to  this  regulation 

Sec-tion  1112(a)(1)  of  title  38.  United 
States  Code,  presumes  that  certain 
chronic  diseases  that  become  manifest 
to  a  compensable  degree  within  cme 


year  of  a  veteran's  separation  from 
active  servic:e  wi?re  incurred  or 
aggravated  during  that  service.  The  term 
"chronic  disease."  as  defined  at  38 
U.S.C.  1101(3).  includes  "psychoses." 
Section  3.309(a)  of  title  38.  Code  of 
Federal  Regulations,  implements  38 
use.  1112(a)(1)  and  1101(3). 

Section  1112(b)(8)  of  title  38.  United 
States  Code.  prc?sumes  that  a 
"psvchosis"  that  becomes  manifest  to  a 
compensable  degrc;e  at  any  time  after 
service  m  a  former  prisoner-of-war  was 
incurred  or  aggravated  during  that 
senice.  Section  3.309(c)  of  title  38. 
Code  of  Federal  Regulations, 
implements  this  statutcjry  provision. 

Section  1702  nf  title  38,  United  States 
Code,  presumes  that  "active  psychosis  ' 
that  develops  in  certain  wartime 
veterans  within  two  years  of  separation 
from  active  service  was  incurred  during 
active  service.  This  presumption  is  only 
for  purposes  iif  hospital,  nursing  home, 
domiciliary,  and  medic  al  care 

None  of  these  statuton*-  or  regulator\' 
provisions  defines  the  term  "psychosis" 
or  specifies  which  mental  disorders  are 
included  in  that  category.  In  addition, 
the  legislative  histories  of  the  relevant 
statutorv  pr(i\isiiins  provide  no 
guidance  vvitli  reg.ird  to  interpreting 
these  terms 

Medical  Interpretation 

VAs  Schedule  for  Rating  Disabilities 
requires  that  mental  disorders  be 
diagnosed  ai  lortling  to  the  diagnostic 
criteria  of  the  .Xmerican  Psvchiatric 
A.ssociation's  Diagnostic  and  Statistical 
Manual  nf  .Mental  Disorders  (APA 
Manual).  Fourth  Edition  (DSM-IV). 
Although  the  term  "psvchosis" 
continues  to  l)e  widely  used,  it  has  not 
served  as  an  organizing  principle  in  the 
APA  Manual  since  1980  when  DSM-III 
was  published.  DSM-IV  does  not  have 
,1    psvchosis"  category-  of  mental 
disiirders 

.\ppendix  C  of  DSM-IV,  at  page  7  70, 
states  that  the  term  "psvchotic  "  has 
historii;allv  had  a  number  of  definitions, 
"none  of  which  has  achieved  universal 
acceptance."  It  therefore  appears  that 
the  term  "psyc:hosis."  and  its  plural 
form  "psychoses."  have  no  commonly 
.11  cepted  meaning 

Proposed  Definition 

1)S.M-1V,  .\ppendix  .^.  pages  689  and 
694-695,  in  .iddressing  differential 
diagnoses  ot  ps\i  hotit  disorders, 
generallv  ini  hides  mental  disorders  in 
which  at  least  one  of  the  following 
psv(  hotii  svmptoms  is  a  defining 
feature   delusions,  hallucinations: 
disorganized  speech;  or  grossly 
disorganized  behavior.  In  our  judgment, 


these  defining  features  are  reasonable 
and  appropriate  for  VA  purposes. 

According  to  DSM-IV.  pages  19  and 
694-695.  the  following  mental  disorders 
contain  at  least  one  of  the  above- 
mentioned  DSM-IV,  Appendix  A. 
psvchotic  symptoms;  psychotic  disorder 
due  to  a  general  medical  condition; 
substance-induced  psychotic  disorder: 
schizophrenia;  schizophreniform 
disorder;  schizoaffective  disorder;  mood 
disorder  with  psychotic  features; 
delusional  disorder;  psychotic  disorder 
not  otherwise  specified;  brief  psychotic 
disorder;  and  shared  psychotic  disorder. 
If  one  of  these  conditions  is  diagnosed 
in  a  veteran,  all  other  regulations 
involved  in  determining  entitlement  to 
service  connection  must  be  considered. 

We  propose  to  add  new  §  3.384  to  title 
38.  Code  of  Federal  Regulations,  to  state 
that  for  purposes  of  38  CFR  part  3.  those 
conditicms  are  defined  as  psychoses. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
rec^uires.  at  2  U.S.C.  1532.  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  mav  result  in  an  expenditure 
bv  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
51 00  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
cimstituting  a  collection  of  information 
under  the  Paperwork.  Reduction  Act  [44 
U.S.C.  3501-3520). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  rt^gulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatorv 
Flexibility  Act.  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
anv  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analvsis  requirements  of  sections  603 
and  604. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

.\dministrative  practice  and 
procedure.  Claims,  Disability  benefits. 
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Health  care.  Pensions,  Veterans. 
Vietnam. 

.\pproved:  October  4.  2002. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  proposed  to 
be  amended  as  follows: 

PART  a— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.384  is  added  under  the 
undesignated  center  heading  "Rating 
Considerations  Relative  to  Specific 
Diseases"  to  read  as  follows: 

§  3.384    Psychosis. 

For  purposes  of  this  part,  the 
following  conditions  are  considered 
psychoses: 

(a)  Psychotic  disorder  due  to  a  general 
medical  condition: 

(b)  Substance-induced  psychotic 
disorder; 

(c)  Schizophrenia; 

(d)  Schizophreniform  disorder; 

(e)  Schizoaffective  disorder; 

(f)  Mood  disorder  with  psychotic 
features; 

(g)  Delusional  disorder; 

(h)  Psychotic  disorder  not  otherwise 
specified; 

(i)  Brief  psychotic  disorder;  and 
(j)  Shared  psychotic  disorder. 

(Authority:  38  U.S.C.  501(a)) 

[FR  Doc.  02-25995  Filed  10-10-02:  8:45  am] 

BILUNG  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  52 
[lN144-1b;  FRL-7390-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
revisions  to  Particulate  Matter  (PM) 
control  requirements  for  certain  natural 
gas  combus^on  sources  in  Indiana.  EPA 
also  proposes  to  approve  various 
cleanup  revisions  to  Indiana's  PM  rules 
and  contingency  measures  for  the  Lake 
County,  Indiana  PM  nonattainment  area. 


The  Indiana  Department  of 
Environmental  Management  (IDEM) 
submitted  these  revisions  to  Title  326  of 
the  Indiana  Administrative  Code. 
Section  6-1  (326  lAC  6-1)  as  a 
requested  revision  to  the  Indiana  State 
Implementation  Plan  (SIP)  on  December 
19.  2001.  The  requested  SIP  revision 
eliminates  PM  emissions  limits  on 
certain  natural  gas  combustion  sources 
in  specified  counties,  and  replaces  the 
limits  with  a  requirement  that  such 
sources  may  only  burn  natural  gas.  The 
requested  SIP  revision  also  contains 
many  cleanup  provisions  such  as 
eliminating  limits  for  sources  which 
have  shut  down  and  updating  names  of 
sources.  Third,  the  requested  SIP 
revision  adds  PM  contingency  measures 
for  the  Lake  County.  Indiana  PM 
nonattainment  area. 
DATES:  EPA  must  receive  written 
comments  on  this  proposed  rule  by 
November  12.  2002. 
ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-ISJ).  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  You  may 
inspect  copies  of  the  State  submittal 
and  EPA's  analysis  of  it  at:  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J).  U.S.  Environmental 
Protection  Agency.  Region  5.77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Rau.  Environmental  Engineer. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-ISJ).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  (312)  886-6524. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  are  used  we  mean 
EPA. 

Table  of  Contents 

I.  What  action  is  EP.-\  taking  tociay? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 
direct  final  rule.' 

L  What  Action  Is  EPA  Taking  Today? 

We  are  proposing  to  approve  revisions 
to  PM  control  requirements  for  certain 
natural  gas  combustion  sources  in 
Indiana.  We  are  also  proposing  to 
approve  various  cleanup  revisions  to 
Indiana's  PM  rules  and  contingency 
measures  for  the  Lake  County.  Indiana 
PM  nonattainment  area.  The  requested 
SIP  revision  eliminates  PM  emissions 
limits  on  certain  natural  gas  combustion 
sources  in  specified  counties,  and 


replaces  the  limits  with  a  recjuirement 
that  suc;h  sources  may  only  burn  natural 
gas.  The  requested  SIP  re\ision  also 
contains  many  cleanup  provisions  such 
as  eliminating  limits  for  sources  which 
have  shut  down  and  updating  names  of 
sources.  Third,  the  requested  SIP 
revision  adds  PM  c:cjntingenc:\  measures 
for  the  Lake  County.  Indiana  PM 
nonattainment  area. 

II.  Where  can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register 

IJdted:  Spiili-mber  19.  2002. 
William  E.  .Muno. 

.■\ctini>  Rffiioniil  .Aiiministrator.  Region  5. 
|FR  D(i(  .  U2-.i.")H.T.T  VWt'd  10-10-02:  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WV047-6021b;  FRL-7391-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  To  Prevent  and  Control  Air 
Pollution  from  the  Operation  of  Hot  Mix 
Asphalt  Plants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  West 
Virginia  for  the  purpose  of  establishing 
emission  limitations  for  hot  mix  asphalt 
plants.  In  the  Final  Rules  section  of  this 
Federal  Register.  EPA  is  approving 
West  Virginia's  SIP  submittal  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EP.'\  receives 
adverse  comments,  the  direct  f:nal  rule 
will  be  withdrawn  and  all  pubic 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  comn    nting  on  this  action 
should  do  so  at  thi.-  lime. 
DATES:  Comments  must  be  received  in 
writing  by  November  12.  2002. 
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\n     iqa'Fridav,  October   11.  2002  '  Proposed  Rules 


ADDRESSES:  Written  comments  should 
be  mailed  to  Walter  K.  Wilkie.  Acting 
Brani  h  Chief.  Air  Qualitv  Planning  and 
Infurniation  Services  Branch.  Mailcode 
3AP21.  U.S.  Environmental  Protection 
Ai^enf  V.  Region  III.  IBSO  Arch  .Street. 
Philadelphia.  Pennsvlvania  1^103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  .\ir  Protection  Division. 
I    S  Environmental  Protection  Agencv. 
Remon  III.  IhSO  Au  h  Street. 
Fhildiif'iphhi   ['enii-vlvania  1910;v.  and 
Ue^t  \iri;inM  IH'p.irtment  of 
P'nvirnnment.il  Prntfctmn,  Division  of 
\:r  Qualit\    7U1_'  MacCnrkle  Avenue, 
SH  .  Ch.ifU'st-n   VVV  J^<()4-2M4< 

FOR  FURTHER  INFORMATJON  CONTACT: 

lanice  Lewis     _>  T)    K14-J1Ht,  at  the 
EPA  Region  111  addr>'ss  a\v ae.  or  by  e- 
mail  at  Leui>  Ianice<iepa  i;c)v.  Please 
note  anv  comments  on  this  rule  must  be 
Mihnutt*'ii  m  writing,  as  provided  in  the 
ADDRESSES  -'<  ti.in  nf  this  i|ii(  ument 

SUPPLEMENTARY  INFORMATION:  On 
■s.'ptember  Jl    21)00.  the  West  Virginia 
Division  of  Knvirunmental  Protection 
sulmutted  a  revision  to  its  SIP  to 
address  requirements  for  the  Operation 
of  Hr]t  Mix  .Asphalt  Plants  The  revision 
consists  of  the  adoption  of  Rule 
45CSR3— To  Prevent  and  Control  Air 
Pollution  from  the  Operation  of  Hot  Mix 
.-\sphalt  Plants   For  further  information. 
please  see  the  information  provided  in 
the  direct  final  action,  with  the  same 
title,  that  IS  located  in  the    Rules  and 
K^i^ulations "  section  of  this  Federal 
Register  publication 

I  ,.     I    -,.,.....„t„.r  u).  2002 
Donald  S.  Welsh. 
Regional  Administrator.  Region  III 
'FR  Doi    U.;-:=SH'>  i  Filed  10-10-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ  07&-0030:  FRL-7393-2] 

Revisions  to  the  Arizona  State 
Implementation  Plan,  Arizona 
Department  of  Environmental  Quality 

AGENCY:  Kn\  iroiiiiieiital  Protection 
Ai;en(  \  (KP.\) 
ACTION:  Proposed  nilf 


SUMMARY:  1:P.\  is  proposing  a 
siiiiultaneoiis  limited  approval  and 
limited  disapproval  of  revisions  to  the 
.Xri/ona  ne[)artment  of  Fnvirimmental 
Qualitv  i.\I)KQ)  portion  of  the  Arizona 
btatf  hnplementation  Plan  (SIP) 
coiit  .Tiling  definitions,  volatile  organii 
compound  i\'0(,)  emissions  fr(mi  dry 
cleaniiii;  .iiid  sprav  painting  and  as  well 
as  visihli'  .•missions  from  mobile 
eciuipiiient    Wf  .if  also  proposing  full 
appro\,il  .it  r.'v  is  lolls  to  the  ADFQ 
portion  of  the  Arizona  State  SIP 
com  erning  \'0("  emissiims  from 
petrolt'iim  storaij.'  tanks  and  visible 
emissions  troiii  mobile  eijuipment. 

We  .ire  [iro[iosing  action  on  local  rules 
that  reyulate  these  emission  sources 
und.T  th.'  Clean  Air  .-Ki  t  as  amended  in 
I'j'ii)  i(;.\A  or  the  .\(:t).  We  are  taking 
comm.'iils  on  this  proposal  and  plan  to 
follow  u  ith  a  final  a(  tion 
DATES:  .\n\  (  oiiimtints  must  arrive  by 
Nov.'nih.T  12.  2002 
ADDRESSES:  Mail  (  omments  to  Andv 
.St.'t  kel    Kuleinaking  Office  Chief  (AIR- 
4).  Air  DiMsion.  1'  S.  Environmental 
Protec  tioii  ,\gen(  V   Region  IX,  75 
Hawthorne  Street,  San  Francisco,  ('.A 
94105. 

Y(m  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
tei  hnu  al  support  documents  (TSDs)  at 
our  Region  l.\  offu  e  during  normal 
business  hours   'iHu  may  also  see  copies 

Table  1.— Submitted  Rules 


of  the  submitted  rule  revisions  at  the 

following  iotations: 

Air  and  Radiaticm  Docket  and 

Information  Center  (6102T),  U.S. 

Environmental  Protection  Agency. 

Room  B-102.  CiOl  Constitution 

Avenue.  NW  .  Washington,  DC  20460. 
Arizona  Department  of  Environmental 

Qualitv.  1110  West  Washingtim 

Street.  Phoenix.  AZ  85007. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
^y^^^yiiosaz.com/publu:  sen-ices/ 
Titlt'  18/18  table  htm  Please  be 
advised  that  this  is  not  an  EPA  website 
and  mav  not  contain  the  same  version 
of  the  rule  that  was  submitted  to  EPA. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4). 
IS.  Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francesco,  CA  94105;  (415)  947-4118. 
SUPPLEMENTARY  INFORMATJON: 
Throughout  this  document,  "we,"  "us." 
and  "our"  refer  to  EPA. 

Table  of  Contents 

1    The  State's  Submittal 

.\   What  rules  did  ihc  Slate  submit' 
H    ,\re  there  other  versions  of  these  rules' 
I...  What  are  the  changes  in  the  submitted 
rules? 

I!   FP.\s  Evaluation  and  .\(  tion 

A    Hi)w  is  EP.-\  evaluating  the  rules.' 
B    n<i  the  rules  meet  the  e\,ihiatuin 

.  riterid  ' 
C.  What  are  the  rule  ii>'fi(  leni  les' 
D   Prii[)osed  ai  tioil  and  piiblii  i  omment 

111   fiaikgroLind  information 

.\   Whv  were  these  rules  submitted? 

1\     NdministratUf  Requirements 

I.  The  States  Submittal 

A   What  Rules  Did  the  State  Submit'' 

Table  1  lists  the  rules  proposed  for 
limited  approval  and  limited 
disapproval  with  the  date  that  they  were 
adopted  and  submitted  by  the  Arizona 
Department  of  Environmental  Quality 
(ADFQ), 


Local  agefKy  '      Rule  No, 

ADEQ    R18-2-701 

ADEQ R1 8-2-725 

ADEQ      R1 8-2-727 

ADEQ     R18-2-801 

ADEQ R18-2-802 


Rule  title 


Definitions 

Standards  ot  Pertormance  tor  Existing  Dry  Cleaning  Plants  .. 

Standards  ot  Performance  for  Spray  Painting  Operations  

Classification  ot  Mobile  Sources 

Off-Road  Machinery  


Adopted 


Submitted 


15/93 

07/15/98 

15/93 

07/15/98 

15/93 

07/15/98 

'15/93 

07/15/98 

15/93 

07/ 15/98 

On  De(  enib»T  IH  1M9H.  we  determined 
that  the  rule  submittals  in  Table  1  met 
the  completeness  <  riteria  in  40  CiFR  part 


51.  appeiulix  V.  which  must  be  met 
before  formal  FPA  review 

Table  2  lists  the  rules  proposed  for 
full  appro\  al  with  the  date  that  the\' 


were  adopted  and  submitted  by  the 
Arizona  Department  of  Environmental 
Quality  (ADEQJ 
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TABLE  2,— Submitted  Rules 

Rule  title 

Standards  of  Performance  for  Existing  Vessels  for  Petro- 
leum Liquids 

Heater-Planer  Units 

Roadway  and  Site  cleaning  Machinery 

Asphalt  or  Tar  Kettles  


Local  agency 


Rule  No. 


Adopted 


Submitted 


ADEQ 

ADEQ 
ADEQ 
ADEQ 


R18-2-710 

R 18-2-803 
R 18-2-804 
R 18-2-805 


iri5,'93 

11  15  93 
11  1593 
11  15  93 


07  15  98 

07  15  98 
07  15/98 
07/15/98 


On  December  18,  1998,  we  determined 
that  the  rule  submittals  in  Table  2  met 
the  completeness  criteria. 

B.  Are  There  Other  Versions  of  These 
Rules? 

There  is  no  prior  version  of  submitted 
Rule  Rl 8-2-701.  We  approved  versions 
of  submitted  Rules  R18-2-710,  R18-2- 
725,  and  R18-2-727  as  SIP  Rules  R9-3- 
510,  R9-3-525,  and  R9-3-527, 
respectively,  on  April  23,  1982  (47  FR 
17485).  We  approved  versions  of 
submitted  Rules  R18-2-801,  R18-2- 
802,  R18-2-803,  R18-2-804,  and  Rl8- 
2-805  as  SIP  Rules  R9-3-601,  R9-3- 
602.  R9-3-603,  R9-3-604,  and  R9-3- 
605,  respectively,  on  April  23,  1982  (47 
FR  17485). 

C.  What  Are  the  Changes  in  the 
Submitted  Rules? 

•  The  new  Rule  R18-2-701  lists  33 
definitions  that  apply  to  the  rules  in 
article  7  (the  Rl8-2-7xx  series). 

•  Rule  Rl 8-2-710  deletes  section  E 
concerning  seasonal  volatility 
adjustihents  of  gasoline.  Section  E 
required  a  seasonal  schedule  for 
delivery  of  four  different  volatility 
grades  of  gasoline. 

•  Rule  Rl  8-2-72  5  adds  a  definition 
for  "photochemically  reactive  solvents." 

•  Rule  Rl 8-2-72 7  adds  a  definition 
for  "photochemically  reactive  solvents," 
adds  a  prohibition  on  the  use  of  a 
photochemically  reactive  solvent  in 
architectiiral  coatings  for  commercial 
purposes,  and  adds  a  prohibition  on  the 
dilution  of  architectural  coatings  with  a 
photochemically  reactive  solvent. 

•  Rules  Rl8-2-801,Rl 8-2-802,  and 
R18-2-803  are  renumbered,  and  Rule 
Rl 8-2-801  is  renamed. 

•  Rules  Rl  8-2-804  and  Rl  8-2-805 
are  renumbered  and  reformatted. 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  All  areas  regulated  by 
ADEQ  rules  are  ozone  attainment  (see 


40  CFR  part  81).  and  VOC  rules  need 
not  meet  the  requirements  of  R.^CT. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  for  VOC  rules 
include  the  following: 

•  Requirements  for  Preparation. 
Adoption,  and  Submittgl  of 
Implementation  Plans.  U.S.  EPA.  40 
CFR  part  51. 

•  Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations: 
Clarification  to  Appendix  D  of 
\'ovember  24.  1987  Federal  Register 
\^otice.  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register 

•  Control  of  Volatile  Organic 
Emissions  from  Storage  of  Petroleum 
Liquids  in  Fixed-Roof  Tanks,  EPA-450/ 
2-77-036  (December  1977). 

•  Control  of  Volatile  Organic 
Emissions  Petroleum  Liquid  Storage  in 
External  floating  Roof  Tanks,  EPA-450/ 
2-78-047  (December'l978). 

•  Control  of  Volatile  Organic 
Emissions  from  Perchloroethvlene  Dr\- 
Cleaning  Systems.  EPA-450/'2-78-O50 
(December'l978). 

•  Control  of  Volatile  Organic 
Emissions  from  Large  Petroleum  Dr\- 
Cleaners.  EPA-i50/3-82-009 
(September  1982). 

•  Control  of  Volatile  Organic 
Emissions  from  Existing  Stationary- 
Sources — Volume  I:  Control  Methods  for 
Surface-Coating  Operations,  EPA^SO/ 
2-76-028  (November  1976). 

Sections  172(c)(1)  and  189(a)  of  the 
CAA  require  moderate  PM-10 
nonattainment  areas  to  implement 
reasonably  available  control  measures 
(RACM),  including  RACT  for  stationary 
sources  of  PM-10.  The  areas  regulated 
by  the  rules  include  PM-10 
nonattainment  areas.  RACM/RACT  is 
required  to  be  fulfilled  for  all  source 
categories  unless  there  are  no  major 
sources  of  PM-10  and  a  particular 
source  category  does  not  contribute 
significantly  to  PM-10  levels  in  excess 
of  the  NAAQS  {i.e.,  de  minimis  sources). 
See  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,  57  FR 
13498,  13540  (April  16,  1992)  and 
Addendum  to  the  General  Preamble  for 
the  Implementation  of  Title  I  of  the 


Clean  Air  Act  Amendments  nf  1990.  59 
FR  41998.  42011  (August  16.  1994).  The 
activities  subject  to  Rules  Rl 8-2-801. 
R18-2-802.  R18-2-803.  R18-2-804  and 
Rl'8-2-805  do  not  have  major  sources  or 
emit  a  significant  amount  of  PM-10 
according  to  the  PM-10  attainment 
plans  in  the  relevant  nonattainment 
areas  and  therefore  the  rules  are  not 
required  to  meet  R.A.CM/  R.ACT  control 
levels. 

The  guidance  and  policy  documents 
that  we  used  to  define  specific 
enforceability  and  SIP  relaxation 
requirements  for  PM-10  rules  are  as 
follows: 

•  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans.  U.S.  EPA.  40 
CFR  Part  51. 

•  PM-10  Guideline  Document.  (EPA- 
452/R093-O08). 

B.  Do  the  Rules  Meet  the  Evalaation 
Criteria? 

The  rules  are  largely  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability,  Ri-^CT.  and  SIP 
relaxations.  Rule  provisions  which  do 
not  meet  the  evaluation  criteria  are 
summarized  below  and  discussed 
further  in  the  TSDs. 

C.  What  Are  the  Rule  Deficiencies^ 

Rule  R18-2-701  has  the  following 
deficiencies: 

•  "Calcine"  should  not  be  limited  to 
only  lime  plants. 

•  "Process  Weight"  should  be 
eliminated,  because  it  has  no  meaning 
unless  it  is  given  for  a  specific  time 
period. 

•  "Process  Weight  Rate"  should  be 
defined  in  the  rule  and  not  be  based  on 
Rule  R18-2-702.  which  is  not  in  the 
SIP. 

Rule  R18-2-725  has  the  following 
deficiencies: 

•  The  enforceability  is  limited. 
because  there  are  no  monitoring  and 
recordkeeping  requirements. 

•  The  enforceability  is  limited, 
because  there  is  no  test  method  given 
for  the  efficiency  of  recovery  of  solvent 
emmissions. 

Rule  R18-2-727  has  the  following 
deficiencies: 
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Rules  Rl8-2-«01  and  R18-2-«02  have 
the  following  deficiencies: 

•  The  rules  shtmld  bf  restrirtcd  to 
apply  to  used  or  in-use  nonroad  engines 
and  not  to  new  nonroad  engines. 
Set:tion  JOMfe)  of  the  C.AA  prt)hihils 
states  from  adopting  or  attempting  to 
enforce  anv  standard  relating  to  the 
control  of  emissions  from  (A)  new 
engines  whi(  h  are  used  in  construction 
equipment  or  vehicles  or  used  in  farm 
equipment  or  vehicles  and  which  are 
smaller  than  175  horsepower  and  (B) 
new  (or  remanufactered)  locomotives  or 
new  (or  remanufactered)  engines  which 
are  used  in  locomotives  States  are  no\ 
precluded  under  section  209(e)  from 
regulating  the  use  and  operation  of 
nonroad  engines,  including  regulating 
(iailv  mass  emission  limits  (such  as 
through  an  opacity  standard),  once  the 
engine  is  no  longer  new.  according  to  40 
CFR  pari  H9.  subpart  A.  appendix  .^ 

•  The  rules  should  exclude  from 
applicabilitv  locomotives  or  engines 
which  are  used  in  hx  omotives. 
Locomotives  are  recjuired  to  be  in 
compliance  with  Federal  emission 
standards  throughout  their  useful  life. 


•  The  rules  should  exempt  nonroad 
engines  from  anv  potential  requirement 
to  retrofit  in  order  to  meet  the  opacity 
standard  unless  California  has  an 
identical  retrofitting  requirement.  States 
are  prec:luded  from  requiring  retrofitting 
of  used  nonroad  engines  to  meet 
emission  standards,  except  that  states 
mav  adopt  and  enforce  retrofitting 
requirements  identical  to  California 
retrofitting  requirements  which  have 
been  authorized  bv  F.PA.  according  to  40 
CFR  part  H9.  subpart  A.  appendix  A. 

D  Proposfd  Action  and  Public 
Commt-nf 

As  authorized  in  sections  110(k)(3) 
and  3011a)  of  the  C.AA.  EPA  is 
proposing  a  limited  approval  of  Rules 
KiH-2-701.  RlH-2-725.  R18-2-727, 
R1H-2-H01.  and  R 18-2-802  to  improve 
the  SIP  if  finalized,  this  action  would 
incorporate  the  submitted  rules  into  the 
SIP.  including  those  provisions 
identified  as  deficient.  This  approval  is 
limited  because  EPA  is  simultaneously 
proposing  a  limited  disapproval  of  the 
rules  under  s»H;tion  110(k)(3).  If  this 
limited  disapproval  is  finalized. 


sanctions  will  not  be  imposed  under 
.section  179  of  the  CAA  because  these 
are  not  required  submittals.  Note  that 
the  submitted  rules  have  been  adopted 
bv  the  ADEQ,  and  our  final  limited 
disapproval  would  not  prevent  the  local 
agency  from  enforcing  them. 

We  are  also  granting  full  approval  to 
Rules  R18-2-710,  R18-2-803.  R18-2- 
804. and  R 18-2-805. 

We  will  accept  comments  from  the 
public  on  the  proposed  limited  approval 
and  limited  disapprovals  and  the 
proposed  full  approvals  for  the  next  30 
days. 

III.  Background  Information 

A.  iVhv  Were  These  Rules  Submitted? 

V'OCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
1 10(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  3  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 


Table  3.— Ozone  Nonattainment  Milestones 


Date 


Event 


March  3   1978  !  EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in 

'       1977   43  FR  8964   40  CFR  81  305 
EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that  they  correct  the  deficiencies  (EPAs  SIP-Call).  See  sec- 
lion  1 10(a)(2)(H)  of  the  pre-amended  CAA 
Clean  Air  Act  Amendments  of  1990  were  enacted   Pub   L.  101-549,  104  Stat.  2399.  codified 

at  42  U  SC    7401 -7671  q 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by 

this  date 


May  26    1988 


November  15    1990 
May  15.  1991  


control  PM-10  emissions.  Table  4  lists 
some  of  the  national  milestones  leading 


PM-10  harms  human  health  and  the 
environment  Section  1 10(a)  of  the  C'AA 
requires  states  to  submit  regulations  that 

Table  4.— PM-10  Nonattainment  Milestones 


to  the  submittal  of  local  agency  PM-10 
rules. 


Date 

March  3   1978      - 

July  1,  1987  Mu.^^.. 

November  15   1990      

November  15   i990     


Event 


EPA  promulgated  a  list  of  total  suspended  particulate  (TSP)  nonattainment  areas  under  the 
Clean  Air  Act,  as  amended  in  1977  43  FR  8964,  40  CFR  81.305 

EPA  replaced  the  TSP  standards  with  new  PM  standards  applying  only  up  to  10  microns  in  di- 
ameter (PM- 10)   52  FR  24672 

Clean  Air  Act  Amendments  of  1990  were  enacted,  Pub.  L.  101-549.  104  Stat.  2399.  codified  at 
42  U  SC   7401-7671q 

PM-10  areas  meeting  the  qualifications  of  section  107(d)(4)(B)  of  the  CAA  were  designated 
nonatlainment  by  operation  of  law  and  classified  as  moderate  pursuant  to  section  188(a). 
States  are  required  by  section  110(a)  to  submit  mles  regulating  PM-10  emissions  in  order 
to  achieve  the  attainment  dates  specified  in  section  188(c) 


rV.  .Administrative  Requirements 

A  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatorv  action 


from  Executive  Order  12866.  Regulatory 
Planning  and  Review. 


B  Executive  Order  13211 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
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Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

C.  Executive  Order  13045 

Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 


This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  CAA.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  proposed  rule. 

£.  Executive  Order  131 75 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govermnent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

F.  Regulator,'  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 


subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
act  on  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not  create 
any  new-  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EPA's  proposed  disapproval  of  the 
state  request  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  state  enforceability.  Moreover. 
EPA's  disapproval  of  the  submittal  does 
not  impose  any  new  Federal 
requirements.  Therefore.  1  certify  tliat 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  CAA  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  I'.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  Si  00 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
mav  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 
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FEDERAL  EMERGENCY 
MANAGEMErrr  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-D-7542] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  [•■-■(i»r.tl  Kiii-t-'Ti.  v 
M.i[i..ii;t'iii''nt  ,\-;t'[u  \  M.M.\ 
ACTION:  l'r'i[ii)s.>ci  riiK' 


SUMMARY:  T.'i  hiiK  .il  mturtiiation  or 
commt-nts  .ir>'  r''i|u>'sti'i|  dii  thf 
proposed  ha-.!'  '  1  '-    .iiinii.il  i  ti.iiK  f)  flood 
.'U'\,Htions  .ind  [iropii-,fd  h,i>>'  tlno.l 
t'lt'vatioii  iiindifu  atioiis  tnr  tiii' 
I  omnuinitu's  h^tt'd  hflow     Yhr  \i.i>>' 
flood  t'lt'\  atioii>  iff  thf  h.isis  tiif  tht' 
floodplain  inaiidL;i'nit'nt  miM>iirt's  tli.tt 
thf  (  oinmunitv  is  fnuirfd  fithfr  to 
ddo[)t  or  to  show  .'Vidi'iii  >■  nt  h>Mn'_; 


ahiMii\  111  "'ffci  t  111  order  to  cjualifx  or 
I'Miiain  (|ii,ilifi<-d  tor  partu  ipation  in  the 
Nation. il  i-'lootl  In.surani.f  Program 
(NFIP). 

DATES:  The  i  omincnt  [icriod  is  niiiffv 

Mill  d,i\  s  folldw  iiii^  ihf  s(.'(  iind 
piihlii  .itioii  ot  this  proposed  rule  in  a 
ufu  sp.ip.T  lit  lo(  al  1  in  Illation  in  i'at:h 
I  oniinunit\ 

ADDRESSES:   I'hi'  proposcil  tiasc  Hood 
i'\>'\  alioiis  tor  iM(  h  i.omnuinitv  arc 
a^.  .11 1.1  nil'  tor  inspci.tion  at  tlic  office  ot 
til.'  (  tiit't  l.\>'i  uti\,i'  Offii  er  of  each 
I  nniiiiiiiiit\     The  respei  tive  addresses 
arr  listi'd  111  the  tollowini;  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
.M.itttieu  H    Miller,  P  H.  Chief.  Hazards 
Studs  Hi.iiuh.  Federal  Insurance  and 
Mitm.itioii  .\diiiinistr.itioii.  Fedt>ral 
Lineri^eiH  \  .Man<it;enient  .Xgencw  500  (^ 
Street  SU     U.ishinyton.  DC  20472. 
(202)  ti4l)-  Ut)l.  or  (e-mail) 
iiiiitt  itulltT"  tmui  eov 

SUPPLEMENTARY  INFORMATION:  The 

i-i'der.tl  Fiiieri;en(  \  M.ina^ement  Ageni  \ 
(FKM.A  oi  .\gem:\ )  [)ro[)oses  to  make 
d.'ti'riniii.itions  of  liase  flood  elevations 
,llld  modified  tl.lse  flood  elevations  for 
e.K  il  1  iiiiimunitN  listed  tielou  ,  in 
,n  I  ord.iiii  e  \\  ith  Sei  tion  1  10  of  the 
I'lood  Dis.ister  I'rotei.tion  .-\ct  ot  l'^7.^. 
12  1     S  (     4  1(14    .illd  44  C:FR  t)7  4(a). 

These  piopiised  !).ise  flood  and 
m.iditied  h.ise  flood  elevations,  together 
with  the  floodpl.iiii  m.inagement  (  riteria 
!...|iined  h\  44  (  FK  tiO  i,  .ire  the 
minimum  tti.it  .ire  reipiireil    l'he\ 
sliiiuld  not  he  I  oiistrued  to  mean  that 
th>'  '  omiiuinit\  must  (  hange  am 
eMsiint;  mdiii.ini  es  that  are  more 
stringent  111  tlieir  floodplain 
maii.iL;ement  reijuirements    The 
communitv  m.i\  .it  any  time  enact 
stni  ter  requirements  of  its  own.  or 
piusiiant  to  [)oli(  les  established  bv  other 
1  iiler.il    st.ite  or  regional  entities.  These 
[]|i  i[i    sed  elevations  are  used  to  meet 
ttie  floodpl.nn  management 
rei|uirements  of  the  .\'P'IP  and  are  also 
useil  to  I  .ill  ul.ite  the  appropriate  flood 
iiisur.ini  e  premium  rates  for  new 
buddings  huilt  .ifter  these  elevations  are 
m.ide  final,  .ind  for  the  contents  in  these 
liuildings 

National  Fnvironmental  Policy  Act 

This  proposed  rule  is  categorically 
e\(  hided  from  the  requirements  of  44 


CF"R  Part  10.  Environmental 
(ainsideration.  No  environmental 
impact  assessnumt  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator,  Federal  Insurance 
and  Mitigaticm  Administration,  certifies 
that  this  proposed  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibilitv  Act  because  proposed  or 
modified  base  flood  elevations  are     ■ 
required  bv  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  lommunity  eligibility  in  the 
NFIP.  As  a  result,  a  regulatory  flexibility 
anah  sis  has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatorv  action  under  the  criteria  of 
Sei  tion  3(f)  of  Executive  Order  12866  of 
September  30.  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 

1987 

Executive  Order  12778.  Civil  lustice 
Reform 

This  proposed  rule  meets  the 
.ipplicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778, 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

.Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows; 

PART  67— {AMENDED] 

1,  The  authority  citation  for  Part  67 
continues  to  read  as  follows; 

.\uthority:  42  I    S C   4001  ft  srq.: 
Kfiirgaiiizatiuii  Plan  No,  .J  ot  1978.  .i  C:FR. 
l')7H  Comp..  p.  :i2'):  K,(I  12127.  44  FR  19367. 
t  CFR,  1'I7')  Cnm|i..  [),  ,f7fi. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

1 

Citv'lown/counly 

Source  of  flooding 

Location 

#  Depth  in  feet  above 

ground   *  Elevation  in  feet 

(NGVD)  •  Elevation  in 

feet 

(NAVD) 

Existing           Modified 

Connecticut 

....     Newtown  (Town). 

Fairtield  County 

Pond  Brook 

Approximately   850   feet   downstream   of 
Currituck  Road 

None                 "331 

1 
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City/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  above 

ground  *  Elevation  in  feet 

(NGVD)  •  Elevation  in 

feet 

(NAVD) 


Existing 


Modified 


Approximately  440  feet  upstream  of  US  None 

Route  6  I 

Maps  available  lor  inspection  at  Edmond  Town  Hall.  45  Main  Street.  Newtown,  Connecticut, 
Send  comments  to  Mr.  Rotjert  Rosenthal.  Town  of  Newtown  First  Selectman.  45  Main  Street.  Newtown,  Connecticut  06470. 


•403 


Maine 


Newry  (Town),  Ox- 
ford County 


Sunday  River  At  downstream  corporate  limits 


I 


At  upstream  corporate  limits 


None 

■648 

None 

•845 

None 

•651 

None 

•1  112 

Barkers  Brook At  the  confluence  with  Sunday  River  

'  A  point  approximately  240  feet  upstream 
of  Broadway  Dnve 

Maps  available  for  inspection  at  the  Newry  Town  Hall,  422  Bear  River  Road.  Newry  Maine 
Send  comments  to  Mr.  Stephen  Wight,  Chairman  of  the  Town  of  Newry  Board  of  Selectmen,  422  Bear  River  Road,  Newry  Maine  04261 


New  Jersey 


None 


None 
None 


Estell  Manor  (City),      Tuckahoe  River  I  Approximately  0  7  mile  upstream  ot  Cum- 

Atlantic  County.  berland  Avenue. 

I  At  State  Route  49 

j  Great  Egg  Hartx)r  At  the  confluence  of  Great  Egg  Harbor 

I  River  and  South  River 

Maps  available  tor  inspection  at  the  Estell  Manor  City  Municipal  Building.  148  Cumberland  Avenue,  Estell  Manor.  New  Jersey 
Send  commments  to  The  Honorable  Gary  Buck.  Mayor  of  the  City  of  Estell  Manor.  PO   Box  102.  148  Cumberland  Avenue    Estell  Manor 
New  Jersey  08319. 


•56 


•22 

•9 


Tennessee  

Rockwood  (City).         North  Fork  Black  Creek  ... 

Approximately   300   feet   downstream   of 

•875 

•872 

Roane  County. 

j      South  Front  Avenue 

'  Approximately     200     feet     upstream     of 

•885 

•882 

South  Lenoir  Avenue 

- 

East  Fork  Black  Creek    ,., 

At  the  upstream  side  of  West  Wheeler 

•879 

•880 

* 

Street. 

Approximately  380  feet  upstream  of  North 

•915 

•912 

Front  Avenue 

Black  Creek  Side     

At  the  confluence  with  Black  Creek  

At  the  divergence  from  North  Fork  Black 

'868 

•875 

•866 

Channel  

•872 

Creek 

Black  Creek  

Approximately    1.580    feet    upstream    of 
1      U.S.  Route  70, 

•858 

•854 

'  Approximately  220  feet  upstream  of  West 

877 

•878 

Rockwood  Street 

Middle  Fork  Black  Creek 

Approximatley    140   feet   downstream   of 
North  Chamberlain  Avenue 

•879 

•878 

Approximately    2.420    feet    upstream    ot 

None 

•924 

Strang  Street, 

Maps  available  for  inspection  at  the  City  Hall  Building,  110  North  Chamberlain  Avenue.  Rockwood.  Tennessee  37854 
Send  comments  to  The  Honorable  Mike  Miller,  Mayor  of  the  City  of  Rockwood.  110  North  Chamtserlain  Avenue.  Rockwood   Tennessee 
37854. 


(Catalog  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance") 

Dated:  September  30,  2002. 
Anthony  S.  Lowe, 

Administrator.  Federal  Insurance  and 

Mitigation  Administration. 

|FR  Doc.  02-25960  Filed  10-10-02;  8:4.5  am] 

BILUNG  CODE  6718-04-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-D-7540] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 


elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
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newspaper  of  local  circulation  in  iMt:h 
community. 

ADDRESSES:  The  proposed  base  fldiui 
elevations  for  each  communitv  are 
available  for  inspection  at  the  office  iit 
the  Chief  Executive  Officer  of  eai:h 
communitv.  The  respective  addre.sse^ 
are  listed  in  the  following  table 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P  E..  Chief.  Hazards 
Studv  Branch.  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergencv  Management  Agencv.  .tOO  C 
Street  SVV  .  Washington.  DC  20471. 
(202)  646-3461.  or  (e-mail) 
matt  miller&fpma  gov. 

SUPPLEMENTARY  INFORMATION:  Th»' 
Federal  Emergency  .Management  Ageni  v 
iFEMA  or  .\gencv)  proposes  to  make 
determinations  of  base  fl'ind  elevations 
and  modified  base  flood  elevation.s  for 
each  communitv  listed  below,  iii 
ac-cordance  with  .Section  1 10  of  the 
Flood  Disaster  F'rotec  tion  .-\(  t  of  147  i. 
42  CSC  4104   and  44  f:FR  H7.4[a). 

These  proposed  base  flood  and 
modified  bast'  flood  elevations   togeth.n 
vsith  the  floodplain  management  i  riteri.i 
required  hv  44  CFR  HO  C  ar*-  the 
minimum  that  arc  re()uirt'il   I'hey 
should  not  he  (  onstrued  to  ine,in  that 
the  (.onununLt\  must  (  hant.;*'  am 
existing  ordinan(  fs  that  art'  iiior>' 
stringent  m  th^-ir  noodpl.iiii 
management  requirements    I  he 


Source  of  flooding 


community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
(Consideration   No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator.  Federal  Insurance 
and  Mitigation  Administration,  certifies 
that  this  proposed  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibilitv  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  bv  the  Flood  Disaster 
i'rotec  tion  Act  of  1973.  42  U.S.C.  4104. 
and  are  required  to  establish  and 
in.untain  communitv  eligibility  in  the 
NFIP   .Ks  ,1  result,  a  regulatorv  flexibility 
inalvsis  has  not  been  prepared 

Regulatory  Classification 

This  [iroposi'd  rule  is  not  a  significant 
ulatorv  ac  tion  under  the  criteria  of 


ri 


Section  3(0  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Fart  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
cimtinues  to  read  as  follows: 

Authority:  42  I'.S.C.  4001  ef  seq.: 
Ki'organi/atliin  I'laii  No.  .3  of  1978.  3  CFR. 
I'17H  C.omp..  p.  32');  E  O    12127,  44  FR  19367. 
i  t:FK,  1979  Comp..  [).  370. 

§  67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  *?  67.4  are  proposed  to  be 
amended  as  follows: 


Location 


»  Deptti  in  feet 
above  ground 
'  Elevation  in 
teet  (NGVD) 
•  Elevation  in 
feet  (NAVD) 


Communities  affected 


Existing 


Modified 


KENTUCKY 
Whitley  County  (Unincorporated  Areas) 


Cumberland  R:ver     Approximately   2  1   miles  upstream  ot  State  Route  25 

West 
Approximately    "  '  miles  upstream  ot  State  Route  25 
West 


"T 


•935  '934     City  of  Williamsburg,  Whit- 

ley 

•944  "943     County  (Unincorporated 

Areas) 


ADDRESSES 

Whitley  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  City  of  Williamsburg  Mayor  s  Office   116  Nortti  Second  Street.  Williamsburg.  Kentucky 
Send  comments  to  The  Honorable  Bill  Nighbert   Mayor  ot  the  City  of  Williamsburg.  P  O   Box  119,  Williamsburg.  Kentucky  40769. 
Whitley  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  Whitley  County  Courthouse  210  Mam  Street,  Williamsburg.  Kentucky. 

Send  comments  to  The  Honorable  Mike  PatncK    Whitley  County  Judge  Executive.  Wtiitley  County  Courltiouse.  P  O    Box  237.  Williamsburg, 
Kentucky  40769 


NORTH  CAROLINA 
Hyde  County  (Unincorporated  Areas) 


Pungo  River  Canal    1  Approximately  2  5  miles  upstream  of  Shallop  Creek 

Approximately  1  100  feet  upstream  of  Tiffany  Trail 


None 
None 


•7     Hyde  County  (Unincor- 
porated Areas) 
•10  , 
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Source  of  flooding 

Location 

#  Depth  in  feet 
above  ground. 
'  Elevation  in 
feet  (NGVD) 
•  Elevation  in 
feet  (NAVD) 

Communities  affected 

Existing            Modified 

ADDRESSES 
Hyde  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  Hyde  County  Inspection  Department,  1129  Main  Street,  Swan  Quarter. 
Send  comments  to  Mr,  Bryan  Steens,  Hyde  County  Manager,  P.O.  Box  188,  20  Oyster  Creek  Road,  Swan 


Nortfi  Carolina 

Quarter,  Nortti  Carolina  27885 


NORTH  CAROLINA 


Hoke  County  (Unincorporated  Areas)  and  City  of  Raeford 

Big  Marsh  Swamp  

Big  Marsh  Swamp  Tributary 
Bio  Middle  Swamo 

At  the  countv  boundarv        ...                     

None 

None 
None 

None 
None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 
None 

None 
None 

None 

None 

None 

None 

None 

None 

None 
None 

None 
None 

None 
None 

None 
None 

None 

•  188     Hoke  County  (Unincor- 

Approximately 100  feet  downstream  of  Conoly  Road  ... 
At  the  confluence  with  Big  Marsh  Swamp  

porated  Areas) 
•230 
•  198     Hoke  County  (Unincor- 

Approximately 1.0  mile  upstream  of  Old  Wire  Road  

At  the  confluence  with  Raft  Swamp 

porated  Areas) 
•226 
•205     Hoke  County  (Unincor- 

Big Middle  Swamp  Tribu- 
tary. 

Buffalo  Creek    

Approximately  1 ,750  feet  downstream  of  L  McLaughlin 

Road. 
At  the  confluence  with  Big  Middle  Swamp  

porated  Areas) 
•276 

•244     Hoke  Countv  (Unincor- 

Approximately   680   feet    downstream    of    Laurinburg 

Road. 
At  the  confluence  with  the  Lumber  River 

Approximately  1.7  miles  upstream  of  the  confluence  of 

Buffalo  Creek  Tributary  1 . 
At  the  confluence  with  Buffalo  Creek 

•254 
.235 
•383 
•274 
•289 
•289 
•360 
•219 

porated  Areas) 
Hoke  County  (Unincor- 

Buffalo Creek  Tributary  1  ... 
Buffalo  Creek  Tributary  2  ... 
Gum  Swamo 

porated  Areas)     . 
Hoke  County  (Unincor- 

Approximately 0.6  mile  upstream  of  the  confluence 

with  Buffalo  Creek. 
At  the  confluence  with  Buffalo  Creek  

porated  Areas) 
Hoke  County  (Unincor- 

Approximately 1.3  miles  upstream  of  the  confluence 

with  Buffalo  Creek. 
At  the  countv  boundarv             

porated  Areas) 
Hoke  Countv  i  Unincor- 

Jordan Swamo 

Approximately  120  feet  upstream  of  Spring  Hill  Road  .. 
At  the  county  boundary                 

porated  Areas) 
•230 
•218     Hoke  Countv  lUnincor- 

Little  Creek  .: 

Approximately  0.6  mile  upstream  of  Old  Maxton  Road 
At  the  confluence  with  the  Lumber  River 

•234 
•246 

•290 

.191 

•222 

•205 

'230 

•187 

•258 
•197 

•223 
•207 

•225 
•205 

•268 
•259 

•360 

porated  Areas) 
Hoke  County  (Unincor- 

Little Marsh  Swamo 

Approximately    1.3    miles    upstream    of    Pendergrass 

Road. 
At  the  county  boundary    

porated  Areas) 
Hoke  County  (Unincor- 

■ 
Little  Middle  Swamo 

Approximately   30   feet   downstream   of   Golf   Course 

Road. 
At  the  confluence  with  Raft  Swamp     

porated  Areas) 
Hoke  County  (Unincor- 

Little Raft  Swamo 

Approximately  1,300  feet  downstream  of  Old  Maxton 

Road. 
At  the  county  boundary  

porated  Areas) 
Hoke  County  (Unincor- 

Little Raft  Swamp  Tributary 
Long  Swamp  

Approximately  0.6  mile  upstream  of  Laurinburg  Road  .. 
At  the  confluence  with  Little  Raft  Swamo        

porated  Areas) 
Hoke  County  (Unincor- 

Approximately 0.4  mile  upstream  of  Wilson  Road 

Approximately  500  feet  upstream  of  Bullard  Road 

Approximately  0.5  mile  upstream  of  Wilson  Road 

At  the  downstream  county  boundary  

porated  Areas) 
Hoke  County  (Unincor- 

Lumber River 

porated  Areas) 
Hoke  County  (Unincor- 

At the  uDstream  countv  boundarv          

porated  Areas) 

Lumljer  River  Tributary  

At  the  confluence  with  the  Lumber  River 

Hoke  County  (Unincor- 

Approximately 0.6  mile  upstream  of  Ashemont  Road  ... 

porated  Areas) 
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Source  ot  flooding 

Location 

At  the  confluence  witf^  Big  Marsh  Swamp    

Mountain  Creek  

Approximately  i  100  feet  upstream  ot  Pate  Road 
At  the  confluence  with  the  Lumber  River 

#  Depth  in  feet 
above  ground 
'Elevation  in 
feet  (NGVD) 
•  Elevation  in 
feet  (NAVD) 


Existing 


Modified 


Communities  affected 


Mountain  Creek  Tributary 


Quewhiffle  Creek 


Approximately  0  6  mile  upstream  of  Army  Road 
At  the  confluence  with  Mountain  Creek 


Approximately    0  7    mile    upstream   of   the   confluence 

with  Mountain  Creek 
At  the  confluence  with  the  Lumber  River       

Approximately  i  2  miles  upstream  of  Calloway  Road  ... 
At  the  confluence  with  Quewhiffle  Creek     


Quewhiffle  Creek  Tnbutary 

!  Approximately  40  feet  downstream  of  Strother  Road  ..., 
Quewtiiffte  Creek  Tnbutary       At  the  confluence  with  Quewhiffle  Creek      

2 

At  the  county  boundan/  

At  the  confluence  with  Quewhiffle  Creek  Tnbutary  1    .... 


Tnbutary  to  Quewhiffle 
Creek  Tnbutary  1 


Raft  Swamp     

Raft  Swamp  Tnbutary  1 

Raft  Swamp  Tnbutary  2 


Approximately  0  8  mile  upstream  ot  Calloway  Road 
At  the  county  boundary 


Approximately  100  feet  downstream  of  Turnpike  Road 
At  the  confluence  with  Raft  Swamp     


Approximately    375    'eel    downstream    of    Redspnngs 

Road 
At  the  confluence  with  Rati  Swamp      


I  Approximately   0  4    mile    upstream    ot   the   confluence 
I      with  Raft  Swamp 
Toneys  Creek  l  At  the  confluence  with  Ratt  Swamp     


Toneys  Creek  Tnbutary' 


Approximately  800  feet  downstream  ot  Turnpike  Road 
At  the  confluence  with  Toneys  Creek  


Approximately  0  5  mile  upstream  of  Launnburg  Road/ 
Interstate  40. 


None 

None 
None 

None 
None 

None 

None 

None 
None 

None 
None 

None 
None 

None 
None 

None 
None 

None 

None 

None 

None 


None 
None 


None 


•195  Hoke  County  (Unincor- 
porated Areas) 

•226 

•247  Hoke  County  (Unincor- 
porated Areas) 

•329 

•280  Hoke  County  (Unincor- 
porated Areas) 

•300 

•255  Hoke  County  (Unincor- 
porated Areas) 

•347 

•288  Hoke  County  (Unincor- 
porated Areas) 

•328 

•289  Hoke  County  (Unincor- 
porated Areas) 

•313 

•297  Hoke  County  (Unincor- 
porated Areas) 

•353 

*182  Hoke  County  (Unincor- 
porated Areas) 

•279 

*205  Hoke  County  (Unincor- 
porated Areas) 

•219  I 

•252     Hoke  County  (Unincor- 
porated Areas) 
•265 

*211     Hoke  County  (Unincor- 
porated 
Areas).  City  of  Raeford 
•265 

•215     Hoke  County  (Unincor- 
porated 
Areas).  City  of  Raeford 
•260 


ADDRESSES 
Hoke  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  Hoke  County  Planning  and  Zoning  Department  227  Norlfi  Mam  Street.  Raeford.  Nortfi  Carolina 
Send  comments  to  Mr  Michaei  N  Wood   Hoke  County  Manager  P  0  Box  210  227  North  Mam  Street.  Raeford.  Nortfi  Carolina  28376 

City  of  Rafford 

Maps  available  tor  inspection  at  the  Raetord  Cty  Public  Works  Department   315  North  Mam  Street,  Raeford.  North  Carolina 

Send  comments  to  the  Honorable  Bob  Gentry   Mayor  ot  the  City  ot  Raeford,  315  North  Mam  Street,  Raeford,  North  Carolina  28376, 


NORTH  CAROLINA 
Moore  County  (Unincorporated  Areas) 


Aberdeen  Creek       At  the  confluence  with  Drowning  Creek 


Approximately  250  feet  downstream  of  Williams  Dnve 
At>erdeen  Creek  Tnbutan/  1      At  Plantation  Drive 

Approximately  0  7  mile  upstream  of  Plantation  Dnve  .. 
Aberdeen  Creek  Tnbutary  2     At  the  confluence  with  Aberdeen  Creek  

Approximately  0  6  mile  upstream  ot  the  confluence  

Aberdeen  Creek  Tributary  3     At  the  confluence  with  Aberdeen  Creek  

Approximately  100  feet  upstream  of  National  Dnve  

At>erdeen  Creek  Tnbutary  4     At  the  confluence  with  Aberdeen  Creek 

Approximately  1.175  teet  upstream  of  the  confluence 


None 


None 
None 
None 
None 
None 
None 
None 
None 
None 


•273     Moore  County  (Unincor- 
porated Areas).  Town  of 

j      Southern  Pines.  Village 

I      of  Pinehurst 
•470 

*385     Town  of  Southern  Pines 
•442 

•386    Village  of  Pinehurst 
•426 

•386    Village  of  Pinehurst, 
•463     Town  of  Southern  Pines 
•418    Town  of  Southern  Pines 
•442 
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Source  of  flooding 


Location 


#  Depth  in  feet 
above  ground. 

•  Elevation  in 
feet  (NGVD) 

•  Elevation  in 
feet  (NAVD) 


Communities  affected 


Existing 


Modified 


Deep  Creek 


At  tfie  confluence  with  Horse  Creek 


Drowning  Creek 


Drowning  Creek  Tributary  2 


Horse  Creek 


Approximately   1.0  mile  upstream  of  the  confluence 

with  Sandy  Run. 
At  ttie  county  boundary  

Approximately  400  feet  downstream  of  Purdue  Road  ... 
At  the  confluence  with  Drowning  Creek 


Approximately  1 .4  miles  upstream  of  Martin  Road 
At  the  confluence  with  Drowning  Creek 


Horse  Creek  Tributary  1 


Horse  Creek  Tributary  2 


Horse  Creek  Tributary  4 


Jackson  Creek 


I  Approximately  0.4  mile  upstream  of  Linden  Road 
I  At  the  confluence  with  Horse  Creek  


Jackson  Creek  Tributary  1 

Jackson  Creek  Tributary  3 

Lake  Auman  

McCallum  Branch  


Pinehurst  Lake  

Quewhiffle  Creek  Tributary 
2 

Tributary  to  Drowning 
Creek  Tributary  2. 


Tributary  to  Jackson  Creek 
Tributary  1. 


Tributary  to  Quewhiffle 
Creek  Tributary  2. 


Approximately  1.2  miles  upstream  of  the  confluence 

with  Horse  Creek. 
At  the  confluence  with  Horse  Creek  

Approximately  1.2  miles  upstream  of  the  confluence  .... 

At  the  confluence  with  Horse  Creek  


Approximately  1 ,300  feet  upstream  of  Linden  Road 
At  the  confluence  with  Drowning  Creek 


Approximately  1 ,975  feet  upstream  ofCurrie  Mill  Road 
At  the  confluence  with  Jackson  Creek 


Approximately  0.4  mile  upstream  of  the  confluence  of 

Tributary  to  Jackson  Creek  Tributary  1 . 
At  the  confluence  with  Jackson  Creek 

Approximately  1.7  miles  upstream  of  the  confluence 

with  Jackson  Creek. 
Entire  shoreline  of  Lake  Auman  within  community 

At  the  confluence  with  Aberdeen  Creek  


Approximately  0.4  mile  upstream  of  confluence  

Entire  shoreline  of  Pinehurst  Lake  within  community 
At  ttie  county  boundary  


Approximately  0.4  mile  downstream  of  Lockey  Drive 
At  the  confluence  with  Drowning  Creek  Tributary  2  .. 


Approximately  1.800  feet  upstream  of  Eagle  Branch 

Road. 
At  the  confluence  with  Jackson  Creek  Tnbutary  1  


Approximately    1,750    feet    downstream    of    Jackson 

Springs  Road. 
At  the  confluence  with  Quewhiffle  Creek  Tributary  2  .... 

Approximately   0.4   mile   upstream   of   confluence   of 
Quewhiffle  Creek  Tributary  2. 


None 

None 

None 

None 
None 

None 
None 

None 
None 

None 

None 

None 

None 

None 
None 

None 
None 

None 

None 

None 

None 

None 

None 
None 
None 

None 
None 

None 

None 

None 
None 
None 


•302 

•367 

•268 

•672 
•458 

•545 
•284 

•374 
•319 

•431 

•342 

•401 

•366 

•441 
•370 

•437 
•373 

•394 

•415 

•443 

•525 

•340 

•340 
•413 
•313 

•401 
•470 

•516 

•380 

•402 
•316 
•343 


Moore  County  (Unincor- 
porated 
Areas)  Village  of  Foxfire 

Moore  County  (Unincor- 
porated 

Areas) 

Moore  County  (Unincor- 
porated 

Areas),  Village  of  Foxtire 

Moore  County  (Unincor- 
porated 

Areas),  Village  of  Pinehurst 

Moore  County  (Unincor- 
porated 

Areas) 

Moore  County  (Unincor- 
porated 

Areas).  Town  ot  Aberdeen. 
Village  of  Pinehurst 

Moore  County  (Unincor- 
porated 

Areas)  Village  of  Pinehurst 

Moore  County  (Unincor- 
porated 

Areas).  Village  ot  Foxfire 

Moore  County  (Unincor- 
porated 

Areas),  Village  of  Foxtire 

Moore  County  (Unincor- 
porated 
Areas) 

Moore  County  (Unincor- 
porated Areas) 

Town  of  Aberdeen  Village 
of 

Pinehurst 

Village  of  Pinehurst 

Moore  County  (Unincor- 
porated 

Areas).  Town  ot  Aberdeen 

Moore  County  (Unincor- 
porated Areas) 


Moore  County  (Unincor- 
porated Areas).  Village 
of  Foxfire 


Moore  County  (Unincor- 
porated Areas) 


ADDRESSES 
Town  of  Aberdeen 

Maps  available  for  inspection  at  the  Aberdeen  Planning  Department,  115  North  Poplar  Street.  Aberdeen,  North  Carolina 

Send  comments  to  The  Honorable  Betsy  Mofield,  Mayor  of  the  Town  of  Aberdeen.  PC.  Box  785,  115  North  Poplar  Street.  Aberdeen   North 

Carolina  28315. 
Village  of  Foxfire 

Maps  available  for  inspection  at  the  Foxfire  Village  Zoning  Department,  1  Town  Hall  Dnve,  Foxfire  Village,  North  Carolina 
Send  comments  to  The  Honorable  Samuel  Brandes,  Mayor  of  the  Village  of  Foxfire.  1  Town  Hall  Dnve,  Foxfire  Village.  North  Carolina  27281 
Moore  County  (Unincorporated  Areas) 


63364 


Federal  Register    \'nl    ()~    \o    198/Fridav.  October  11.  2002  /  Proposed  Rules 


Source  of  flooding 


Location 


#  Depth  in  feet 
above  ground 
■  Elevation  in 
feet  (NGVD) 
•  Elevation  m 
feet  (NAVD) 


Communities  aflected 


Existing 


Modified 


Maps  available  for  inspection  at  the  Moore  County  Planning  Department   I0i  A  Monroe  Street  Carthage.  North  Carolina 

Send  comments  'o  Mr  David  McNeil.  Moore  County  Manager  P  O  Box  905  Courthouse  Square  Carthage.  North  Carolina  28327 

Town  of  Pinebluff 

Maps  available  for  inspection  at  the  Pinebluff  Zoning  Department   325  East  Baltimore  Avenue,  PmebluH   North  Carolina 

Send  comments  to  The  Honorable  Earlene  Lamb   Mavor  ot  the  Town  of  P.nebiuti    P  O    Box  367    325  East  Baltimore  Avenue    Pmebluft.  North 

Carolina  28373 
Village  of  Pinehurst 

Maps  avaiiaoie  tor  inspection  at  the  Pinehurst  Planning  Department   395  Magnolia  Road   Pinehurst   North  Carolina 

Send  comments  to  Mr  Andrew  Willcinson.  Pinehurst  Village  Manager   P  O   Box  5589   395  Magnolia  Road   Pinehurst   North  Carolina  28374 
Town  of  Southern  Pines 

Maps  avanatDie  for  inspection  at  the  Southern  Pmes  Planning  Department    180  Southwest  Broad  Street.  Southern  Pines   North  Carolina 
Send  comments  to  the  Honorable  Frank  Quis.  Mayor  of  the  Town  of  Southern  Pines   125  Southeast  Broad  Street.  Southern  Pines.  North  Caro- 
lina 28387  


SOUTH  CAROLINA 
(City  of  Goose  Creek.  City  of  Hanahan.  and  the  unincorporated  areas  of  Berkeley  County) 


Lake  Marlon     Entire  snorenne  vvitnin  BerKeiey  County 


Atlantic  Ocea'^'  (Wambaw 
CreeKi 

Atlantic  Ocean  jSouIm  San- 
tee  Riven 

Atlantic  Ocean  iSantee 
Rivert 


Atlantic  Ocean  iClouter 
CreeKi 


From  confluence  with   South   Santee   River  to  Forest 

Road  204 
From  confluence   with   Wampaw   Creek   to  confluence 

with  Santee  River 
At  confluence  of  Souin  Santee  River  

Approximately   8  i    mi.es   upstream   ot   confluence   of 

South  Santee  River 
At  the  confluence  of  Cooper  River  and  C'outer  Creek 


Approximately   500   teet   east   of   Cooper   River   Levee 

along  Mark  Clark  Expressway  il-526i 
Wando  River   Approximately   1000  feet  northeast  of  intersection  ot 

Blutfview  Lane  and  Cainboy  Village  Road 
Approximately    650   feet    southeast   of    intersection    of 

Ashmont  Drive  and  Jamesbury  Road 
Beresford  Creek      Approximately     i  000    teet    south    of    intersection    of 

Legrand  Boulevard  and  Clements  Ferry  Road 
Approximately  0  871   mile  southeast  of  intersection  of 

Greenan  Court  and  Clemens  Fern/  Road 
Approximately     1  000    feet    north    ot    intersection    of 

Yeamansnaii  Road  and  North  Rhett  Avenue 
Approximately     4  500    feet    south    of    intersection    of 

yViikinson  Way  and  Torpedo  Road 
Approximately    1    mile   east   ot   intersection   ot   Missile 

Haul  Road  and  Bushy  Park  Road 
Approximately     1  000    feet    south    of    intersection    ot 

Wilkinson  Way  and  Red  Bank  Road 
At  confluence  ot  Cooper  River 
Approximately    1    mile   downstream    ot    confluence    of 

Chicken  Creek 

Foster  CreeK  At  confluence  with  BacK  River    

Approximately  0  5  mile  downstream  of  Pearl  Street   


Atlantic  Ocean  i  Goose 
Creek) 


Atlantic  Ocean  i Cooper 
Riven 


Back  River 


None 

None 

None 

None 

None 

*14 

None 

None 

•11 

•10 

•11 

None 

None 

None 

None 

None 
None 

None 
None 


'77  Berkeley  County  (Unincor- 
porated Areas) 

'8  Berkeley  County  (Unincor- 
porated Areas) 

•9  Berkeley  county  (Unincor- 
porated Areas) 

■9  Berkeley  County  (Unincor- 
porated Areas) 

■8 

■16     Berkeley  County  (Unincor- 
porated Areas) 
•12 

•11     Berkeley  County  (Unincor- 
porated Areas) 
■9 

"12  Berkeley  County  (Unincor- 
porated Areas) 

•11     City  of  Hanahan.  City  of 
Goose  Creek. 

•13 

•13     City  of  Goose  Creek. 

•12 

•13     City  of  Goose  Creek. 

•7 

•7     City  of  Goose  Creek. 

■11    ; 


ADDRESSES 
Berkeley  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  Berkeley  County  Office  Buiidmg   223  North  Live  Oak  Dnve.  Moncks  Corner,  South  Carolina. 

Send  comments  to  Mr   Jim  Roz-e'   Berkeley  County  Supervisor   223  North  Live  Oak  Drive   Moncks  Corner.  South  Carolina  29461-2331 

City  of  Goose  Creek 

Maps  available  for  inspection  at  the  Goose  Creek  City  Mali   519  North  Goose  Boulevard   Goose  Creek.  South  Carolina. 

Send  comments  'o  Tne  Honorable  Michaei  J   Heitzier   Mayor  of  the  City  of  Goose  Creek   P  O   Drawer  1768.  South  Carolina  29445 

City  of  Hanahan 

Maps  available  'or  inspection  at  me  Hananan  C'ty  Administration  Building    1255  Yeamans  Hall  Road   Hanahan,  South  Carolina. 
Send  comments  to  Mr   Denms  Pieper   City  ot  Hanahan  Manager    1255  Yeamans  Hall  Road,  South  Carolina  29406-2744 


Federal  Register /Vol.  67,  No.  198 /Friday,  October  11,  2002 /Proposed  Rules 


63365 


Source  of  flooding 


Location 


#  Depth  in  feet 
above  ground 
'  Elevation  in 
feet  (NGVD) 
•  Elevation  in 
feet  (NAVD) 


Existing 


Modified 


Communities  affected 


TENNESSEE 
Carter  County  (Unincorporated  Areas) 


Doe  River 


Hampton  Creek 


Approximately  1,150  feet  downstream  of  US   Highway 
19E.  j 

Approximately  1.3  miles  upstream  of  Julian  Road  ' 

Doe  River  Overland  Flow  ...  !  Approximately   175  feet  upstream  of  the  confluence 

j      with  Doe  River  i 

I  At  divergence  with  Doe  River  I 

Buck  Creek '  At  confluence  with  Shell  Creek  

Approximately    1.775   feet    upstream   of    Buck   Creek 
Road.  j 

At  confluence  with  Doe  River ' 

Approximately  2   miles   upstream   of  confluence   with 
Doe  River.  i 

Shell  Creek :  At  confluence  with  Doe  River | 

Approximately  140  feet  upstream  of  Ellis  Hollow  Road 

ADDRESSES 
Carter  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  Carter  County  Courthouse.  801  Elk  Avenue.  Elizabethton.  Tennessee.  ; 

Send  comments  to  Mr.  Truman  Clark,  Carter  County  Executive.  Carter  County  Courthouse,  801  Elk  Avenue.  Elizabethton  Tennessee  37543. 


None 

None 

•2,569 
•2,587 

None 
None 

•2,598 
None 

•2,577 
None 


•2,496  Carter  County  (Unincor- 

•2,663  porated  Areas). 

'2.568  Carter  County  lUnmcor- 

"2.585  porated  Areasi. 

'2.642  Carter  County  I Unincor- 

•2.692  porated  Areas i 

'2.597  Carter  County  lUnincor- 

'2,825  porated  Areas) 

'2,576  Carter  County  iUmncor- 

*2.780  porated  Areasi, 


VIRGINIA 
Shenandoah  County  and  Incorporated  Areas 


North  Fork  Shenandoah 
River. 


Spring  Holtow 


At  the  downstream  county  boundary  

Approximately  4,000  feet  upstream  of  State  Route  953 


At  the  confluence  with  North  Fork  Shenandoah  River  .. 
Approximately  1.500  feet  upstream  of  State  Route  763 


Stony  Creek I  At  the  confluence  with  North  Fork  Shenandoah  River 

'  Approximately  400  feet  downstream  of  State   Route 
760. 


None 
None 


None 
None 

None 
•780 


"517     Shenandoah  County  (Unin- 
*952         corporated  Areas)   Town 
I      of  Strasburg   Town  of 

Mount  Jackson   Town  ot 

New  Market 
"676     Shenandoah  County  lUnin- 
"930         corporated  Areasi   Town 

of  Woodstock 
"781     Shenandoah  County  lUnin- 


•781 


corporated  Areasi   Town 
of  Edinburg. 


ADDRESSES 
Shenandoah  County  (Unincorporated  Areas) 

Maps  available  for  inspection  at  the  Shenandoah  County  Planning  and  Zoning  Department  600  North  Mam  Street  Suite  107  Woodstock  Vir- 
ginia. 

Send  comments  to  Mr.  Vincent  Poling.  Shenandoah  County  Administrator  600  North  Mam  Street.  Suite  102  Woodstock  Virginia  22664 

Town  of  Edinburg 

Maps  available  for  inspection  at  the  Edinburg  Town  Office.  101  Town  Hall  Avenue.  Edinburg.  Virginia 

Send  comments  to  The  Honorable  Daniel  J  Harshman.  Mayor  of  the  Town  of  Edinburg,  P  O  Box  85,  Edinburg  Virginia  22824 

Town  of  Mount  Jackson 

Maps  available  for  inspection  at  the  Mount  Jackson  Town  Hall,  5945  Mam  Street,  Mount  Jackson,  Virginia 

Send  comments  to  The  Honorable  Joseph  Williams.  Mayor  of  the  Town  of  Mount  Jackson   P  O  Box  487  Mount  Jackson   Virginia  22842 

Town  of  New  Market 

Maps  available  for  inspection  at  the  New  Market  Town  Office.  9418  John  Sevier  Road.  New  Market.  Virginia 

Send  comments  to  The  Honorable  Ripley  Click.  Mayor  of  the  Town  of  New  Market,  217  Shenvalee  Dnve  New  Market   Virginia  22844 

Town  of  Strasburg 

Maps  available  for  inspection  at  the  Strasburg  Town  Office,  174  East  King  Street.  Strasburg  Virginia. 

Send  comments  to  The  Honorable  Richard  Orndorff.  Jr..  Mayor  of  the  Town  of  Strasburg   P  O  Box  351    Strasburg  Virginia  22657 

Town  of  Toms  Brook 

Maps  available  for  inspection  at  the  Toms  Brook  Town  Office.  3356  South  Mam  Street  Toms  Brook.  Virginia 

Send  comments  to  The  Honorable  Philip  Fauber,  Mayor  of  the  Town  ot  Toms  Brook,  Town  Hall.  P  0  Box  162  3356  South  Ma-  Sl-ee;  Toms 
Brook,  Virginia  22660. 

Town  of  Woodstock 

Maps  available  for  inspection  at  the  Woodstock  Municipal  Building.  135  North  Mam  Street  Woodstock.  Virginia 
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Source  of  flooding 


Location 


#  Depth  in  feet 
above  ground 
■  Elevation  in 
feet  (NGVD) 
•  Elevation  in 
feet  (NAVD) 


Existing  Modified 


Communities  affected 


Send  comments  to  The  Honorable  Wiiham  C   Meyers   Mayor  ot  the  Town  of  Woodstock,  Municipal  Building.  135  North  Mam  Street.  Woodstock. 
Virginia  22664  


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.    Flood  Insurance") 


D.ii.'.!    S.^jil.^mti.-i    ill,  _'II(1J. 
Anthony  S.  l.ov\e. 

Adminislrator.  Fr:irii:l  ln--iir(uu  f  ami 
Mitigation  Adnuni.-<tratu)n 
IFR  Doc.  02-25962  Filed  li)-UMl^;  M  4,t  ,ini| 

BILLING  CODE  6718-04-P 


Notices 


Federal  Register 

Vol.  fj7.  No.   198 

Friday.  Odober   11.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  Number  LS-02-13] 

Establishment  of  Guidelines  for  the 
interim  Voluntary  Country  of  Origin 
Laiaeiing  of  Beef,  Lamb,  Pork,  Fish, 
Perishable  Agricultural  Commodities, 
and  Peanuts  Under  ttie  Authority  of  the 
Agricultural  Marketing  Act  of  1946 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice. 

SUMMARY:  The  Farm  Security  and  Rural 
Investment  Act  of  2002  (Pub.  L.  107- 
171)  amended  the  Agricultural 
Marketing  Act  of  1946  to  require  the 
Department  of  Agriculture's 
Agricultural  Marketing  Service  (AMS)  to 
issue  country  of  origin  labeling 
guidelines  for  voluntary  use  by  retailers 
who  wish  to  notify  their  customers  of 
the  country  of  origin  of  beef  (including 
veal],  lamb,  pork,  fish,  perishable 
agricultural  commodities,  and  peanuts. 
The  guidelines  contained  within  this 
notice  include  definitions  that  can  be 
used  by  retailers  and  their  suppliers  and 
understood  by  other  market 
participants,  to  facilitate  the  voluntary 
labeling  or  identification  of 
commodities  covered  by  this  program 
by  their  respective  country  of  origin. 
These  voluntary  guidelines  also  outline 
what  the  Agency  believes  represents  the 
framework  of  a  consumer  notification, 
product  marking,  and  recordkeeping 
program  that  would  be  required  to  carry 
out  this  program.  AMS  is  committed  to 
providing  the  industry  and  consumers 
with  a  workable  volujitary  program  that 
will  carry  out  the  intent  of  the  law. 
Public  Law  107-171  also  requires  the 
Secretary  to  promulgate  a  regulation  for 
mandatory  labeling  by  September  30, 
2004.  Development  of  this  mandatory 
regulation  will  begin  in  April  2003  and 
will  likely  be  based  on  these  voluntary 
guidelines  from  the  current  interim 


period  as  well  as  related  input  the 
Agency  receives.  AMS  encourages 
submissions  on  the  utility  of  these 
voluntary  guidelines  during  the  next 
180  days.  The  forthcoming  mandator}- 
regulation  will  be  developed  through 
the  rulemaking  process,  which  will 
include  a  proposal  and  an  opportunity 
for  public  comment.  Although  the 
benefits  and  costs  of  the  voluntary' 
program  are  difficult  to  quantif\'.  the 
Agency  believes  that  retailers  will 
choose  to  participate  if  the  benefits 
outweigh  the  costs.  However,  as  the 
Agency  moves  toward  the  development 
of  the  regulation  that  will  implement 
the  mandatory  program  as  required  by 
Public  Law  107-171,  information 
concerning  the  benefits  and  the 
estimated  or  actual  costs  of 
implementing  a  program  in  compliance 
with  the  voluntan,'  guidelines  will  be  of 
great  benefit  to  the  Agency. 
DATES:  These  voluntary'  guidelines  are 
effective  October  11,  2002.  Submissions 
must  be  received  by  April  9,  2003. 
ADDRESSES:  Send  written  submissions 
to:  Countr>'  of  Origin  Labeling  Program. 
Agricultural  Marketing  Service.  USDA, 
Stop  0249,  Room  2092-S.  1400 
Independence  Avenue,  SW, 
Washington,  D.C.  20250-0249,  or  by  fax 
to  (202)  720-3499,  or  by  e-mail  to 
cool@usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Forman,  Associate  Deputy 
Administrator,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  by  phone  at: 
(202)  690-0262,  or  via  e-rnail  at: 
eric.forman@usda.gov.  or  William 
Sessions,  Associate  Deputy 
Administrator,  Livestock  and  Seed 
Program,  AMS,  USDA,  by  phone  at: 
(202)  720-5705.  or  via  e-mail  at: 
william.sessions@usda.gov.  Additional 
information  may  also  be  obtained  over 
the  Agency's  website  at: 
wwv^'.ams.usda.gov/cool/. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  10816  of  Public  Law  107-171 
(7  U.S.C.  1638-1638d)  amends  the 
Agricultural  Marketing  Act  of  1946 
(AMA)  (7  U.S.C.  1621  et  seq.)  to  require 
retailers  to  inform  consumers  of  the 
coimtry  of  origin  for  covered 
commodities.  The  term  "covered 
commodity"  is  defined  in  the  law  as 
muscle  cuts  of  beef  (including  veal), 
lamb,  and  pork:  ground  beef,  ground 
lamb,  and  ground  pork;  farm-raised  fish 


and  shellfish:  wild  fish  and  shellfish: 
perishable  agricultural  commodities 
(fresh  and  frozen  fruits  and  vegetables): 
and  peanuts.  The  terms  "retailers"  and 
"perishable  agricultural  commodities'" 
are  defined  in  the  law  as  in  the 
Perishable  Agricultural  Commodities 
Act  of  1930  (PACA)  (7  U.S.C.  499a(b)). 

Interest  has  been  expressed  in 
expanding  these  r  overed  commodities 
to  include  other  commodities,  such  as 
pecans.  The  Department  of  Agriculture 
(USDA).  however,  does  not  have  the 
authoritv  to  include  commodities  in  this 
program  other  than  those  specified  in 
the  statute.  For  agricultural 
commodities  that  cannot  be  covered 
under  these  guidelines,  the  Department 
has  different  authority  to  develop 
voluntary'  user-fee  programs  to  certih- 
that  a  non-covered  commodity  is  a 
product  of  the  United  States.  Under 
such  a  program,  a  participating  handler 
or  processor  could  label  its  product  as 
a  USDA  certified  product  of  the  United 
States.  Any  person  interested  in  such  a 
program  should  contact  the  Agricultural 
Marketing  Service  (AMS). 

In  the  case  of  beef.  lamb,  and  pork 
products,  the  law  states  that  a  retailer 
may  use  a  "United  States  Country-  of 
Origin"  label  only  if  the  product  is  from 
an  animal  that  was  exclusively  born, 
raised,  and  slaughtered  in  the  United 
States.  However,  in  the  case  of  beef,  this 
definition  also  includes  cattle 
exclusively  born  and  raised  in  Alaska  or 
Hawaii  and  transported  for  a  period  not 
to  exceed  60  days  through  Canada  to  the 
United  States  and  slaughtered  in  the 
United  States.  In  the  case  of  farm-raised 
fish  and  shellfish,  the  product  must  be 
fish  or  shellfish  hatched,  raised, 
harvested,  and  processed  in  the  United 
States.  For  wild  fish  and  shellfish,  it 
must  either  be  harvested  in  the  waters 
of  the  United  States  or  by  a  U.S.  flagged 
vessel  and  processed  in  the  United 
States  or  aboard  a  U.S.  flagged  vessel.  In 
addition,  the  label  must  distinguish 
between  farm-raised  and  wild  fish 
products.  In  the  case  of  peanuts  and 
perishable  agricultural  commodities, 
they  must  be  exclusively  produced  in 
the  United  States  to  cany  that  label. 

To  convey  country  of  origin 
information  to  consumers,  the  law  states 
that  retailers  may  use  a  label,  stamp, 
mark,  placard,  or  other  clear  and  visible 
sign  on  the  covered  commodity,  or  on 
the  package,  display,  holding  unit,  or 
bin  containing  the  commodity  at  the 
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final  point  of  consumption.  Food- 
service establishments — such  as 
restaurants,  bars,  food  stands,  and 
similar  facilities — are  exempt. 

The  law  makes  reference  to  the 
definition  of  'retailer"  in  the  PACA  as 
the  meaning  of  'retailer"  for  the 
application  of  country-  of  origin  labeling 
requirements.  Under  the  PACA,  a 
"retailer"  is  any  person  who  buys  or 
sells  perishable  agricultural  products 
solely  for  sale  at  retail  with  a 
cumulative  invoice  value  in  any 
calendar  year  of  more  than  $230,000 
This  definition  excludes  butcher  shops, 
fish  markets,  and  small  grocery  stores 
that  either  purchase  fruit  and  vegetables 
at  a  level  below  this  dollar  volume 
threshold  or  do  not  purchase  fruit  and 
vegetables  at  all. 

The  law  directs  the  Secretan.'  to  first 
issue  guidelines  for  voluntary  labeling 
and  then,  bv  September  30.  2004,  to 
promulgate  requirements  for  mandatorv 
labeling.  When  the  mandatorv  labeling 
program  takes  effect,  the  law  states  that 
the  Secretary  may  require  any  person 
who  prepares,  stores,  handles,  or 
distributes  a  covered  commoditv  for 
retail  sale  to  maintain  a  verifiable 
recordkeeping  audit  trail.  According  to 
the  law.  under  the  mandatory  labeling 
program,  suppliers  are  required  to 
provide  information  to  retailers 
indicating  the  country  of  origin  of  the 
covered  commodity.  Although  the  law- 
states  that  the  Secretary  shall  not  use  a 
mandatorv  identification  system  to 
verify-  country  of  origin  under  the 
mandatory  labeling  program,  it  does 
state  that  the  Secretary-  may  use,  as  a 
model,  identity  verification  programs 
alreadv  in  place  The  law-  also  provides 
enforcement  procedures  for  the 
mandatory  labeling  program  that 
includes  fines,  civil  penalties,  and  cease 
and  desist  orders  for  retailers,  packers, 
or  other  persons  for  willful  violations. 

Key  Components  of  the  Law 

These  voluntary  guidelines  describe  a 
program  that  allows  retailers,  as  defined 
bv  the  law.  to  label  covered 
commodities  by  their  country  of  origin. 
It  is  important  to  note  that  industry  is 
not  required  to  participate  in  this 
voluntary  labeling  program  that  will  be 
in  effect  until  a  mandatory  program  is 
implemented.  However,  for  those 
retailers  and  other  market  participants 
who  choose  to  adopt  these  voluntary 
guidelines,  all  of  the  requirements 
contained  within  must  be  followed.  It 
also  is  important  to  note  that  retailers 
and  other  market  participants  can  place 
country  of  origin  information  on  labels 
independent  of  these  voluntary- 
guidelines,  provided  that  current 
labeling  laws  are  followed. 


Defiuiing  a  Covered  Commodity 

Covered  commodities  are  muscle  cuts 
of  beef,  lamb,  and  pork;  ground  beef, 
ground  lamb,  and  ground  pork;  farm- 
raised  fish:  wild  fish;  perishable 
agricultural  commodities;  and  peanuts. 

Ingredient  in  a  Processed  Food  Item 

The  law  excludes  food  items  from 
country  of  origin  labeling  when  a 
covered  commodity  is  an  "ingredient  in 
a  processed  food  item."  However. 
Public  Law  107-171  does  not  define  a 
"processed  food  item."  Therefore,  the 
x\gency  must  define  what  constitutes  a 
■processed  food  item  "  for  each  covered 
commoditv  in  the  context  of  Public  Law 
107-171  for  the  purposes  of  these 
guidelines. 

In  developing  the  definition  of 
"processed  food  item '.  the  Agency 
considered  using  existing  definitions  of 
processing.  For  example,  the  National 
Organic  Program  defines  processing  as: 
cooking,  baking,  curing,  heating,  drying, 
mixing,  grinding,  churning,  separating, 
extracting,  slaughtering,  cutting, 
fermenting,  distilling,  eviscerating, 
preserving,  dehydrating,  freezing, 
chilling,  or  otherwise  manufacturing 
and  includes  the  packaging,  canning, 
jarring,  or  otherwise  enclosing  food  in  a 
container.  While  this  definition  was 
useful  as  a  starting  point,  the  Agency 
believes  that  such  a  definition  would 
exempt  commodities  that  Congress 
clearlv  intended  to  be  subject  to  these 
guidelines.  For  example,  with  the 
coverage  of  muscle  products  of  beef, 
lamb,  and  pork.  (Congress  clearly 
intended  that  the  slaughtering,  cutting, 
and  chilling  of  these  commodities 
would  not  exempt  them  from  the 
guidelines. 

The  Agencv  considered  defining  this 
exemption  to  exclude  any  "ingredient" 
listed  on  an  ingredient  label.  Such  an 
interpretation,  however,  would  exclude 
manv  products  that  Congress  intended 
to  be  covered  by  this  statute.  For 
example,  if  such  an  interpretation 
would  be  adopted,  an  item  such  as 
bagged  lettuce,  which  lists  only  lettuce 
on  the  ingredients  statement,  could  be 
excluded.  The  Agency  believes  that  the 
mere  listing  of  an  otherwise  covered 
commodity  in  an  ingredient  statement 
or  list  on  a  packaged  covered 
commoditv  does  not  meet  the  threshold 
set  forth  in  the  law. 

To  determine  when  a  covered 
commodity  is  an  ingredient  in  a 
processed  food  item  and  excluded  from 
these  guidelines,  the  Agency  has  chosen 
to  define  a  "processed  food  item'"  in  two 
ways.  First,  a  processed  food  item  is 
defined  as  a  combination  of  ingredients 
that  result  in  a  product  with  an  identity 


that  is  different  from  that  of  the  covered 
conunodity.  Such  items  include  raw 
salmon  when  combined  with  other 
ingredients  to  produce  sushi  and 
peanuts  when  combined  with  other 
ingredients  to  produce  a  candy  bar. 
However,  blended  and  mixed  covered 
commodities,  which  will  be  discussed 
in  more  detail  later  in  this  notice,  where 
the  covered  commodities  retain  their 
identity  are  still  covered  by  these 
guidelines.  Such  items  include  mixed 
vegetables  such  as  peas  and  carrots. 

Second,  a  commodity  that  is 
materially  changed  to  the  point  that  its 
character  is  substantially  different  from 
that  of  the  covered  commodity  is  also 
deemed  to  be  a  processed  food  item. 
This  includes,  but  is  not  limited  to, 
changes  that  occur  as  a  result  of 
cooking,  curing,  or  restructuring. 
However,  covered  commodities  that 
retain  their  identity  when  combined 
with  other  ingredients,  such  as  water 
enhanced  case  ready  steaks,  are  not 
considered  to  be  "processed  food  items" 
under  these  guidelines.  To  the  extent 
that  this  applies  to  specific  covered 
commodities,  further  guidance  is 
provided  under  the  particular  section 
for  each  category  of  covered  commodity. 

Whole  Muscle  Beef,  Lamb,  and  Pork 

All  raw  fresh  and  frozen  whole 
muscle  beef,  lamb,  and  pork  products 
are  covered  under  these  guidelines 
unless  they  are  an  ingredient  in  a 
processed  food  item  or  have  been 
materially  changed  before  retail 
marketing. 

Where  there  are  added  ingredients,  so 
long  as  the  character  of  the  whole 
muscle  beef,  lamb  or  pork  is  retained, 
the  resulting  products  are  covered.  This 
includes  such  products  as  needle- 
tenderized  steaks;  seasoned,  vacuum 
packaged  pork  loins;  and  water 
enhanced  case  ready  steaks,  chops  and 
roasts.  These  items  would  be  covered 
because  combination  of  the  ingredients 
and  the  whole  muscle  beef.  lamb,  or 
pork  in  does  not  result  in  a  product  with 
an  identity  that  is  different  from  that  of 
the  covered  corrmiodity. 

In  situations  where  the  whole  muscle 
beef.  lamb,  and  pork  is  an  ingredient  in 
a  processed  food  item  and  the  identity 
of  the  processed  food  item  is 
significantly  different  from  that  of  the 
covered  commodity,  the  processed  food 
item  is  excluded  from  country  of  origin 
labeling.  For  example,  items  such  as 
ready-to-cook  Beef  Wellington  would  be 
exempt  because  the  combination  of 
ingredients  with  the  covered  commodity 
(muscle  cut  of  beef)  creates  a  product 
with  an  identity  different  from  the 
covered  commoditv. 
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When  items  are  materially  changed  to 
the  point  that  they  do  not  retain  their 
raw,  whole  muscle  character  they  would 
also  be  excluded  from  country  of  origin 
labeling.  This  includes  such  products  as 
restructured  steaks  and  lamb  pita  meats, 
which  contain  pieces  of  whole  muscle 
beef,  pork  or  lamb  that  are  formed  back 
together.  The  cooking  and  curing  of 
products  (e.g.,  the  addition  of  rutrites) 
also  excludes  products  from  labeling. 
Examples  of  these  products  include 
corned  beef  briskets  and  bacon.  This  is 
because  cooked  and  cured  products, 
including  raw  whole  muscle  cured 
products,  are  functionally  different 
products  and  are  not  typically  marketed 
with  fr-esh  and  frozen  whole  muscle 
meats  at  a  retail  establishment,  but 
instead  they  are  marketed  with  other 
excluded  meat  products. 

Ground  Beef,  Lamb,  and  Pork 

Public  Law  107-171  specifically 
covers  "groimd  beef,  ground  lamb,  and 
ground  pork."  The  FSIS  Food  Standards 
and  Labeling  Policy  Book  (1998)  defines 
products  labeled  as  ground  meats  as  not 
containing  added  water,  cereal,  soy 
derivatives,  or  other  extenders.  The 
Policy  Book  also  specifically  defines 
ground  beef  as  not  being  able  to  have 
any  salt,  sweetening  agents,  flavorings, 
spices,  or  other  seasonings  added. 

Using  the  FSIS  standards  for  ground 
meat  and  ground  beef  is  a  guide,  the 
Agency  does  not  believe  that  any  added 
ingredient  items  or  further  processed 
products  produced  from  ground  beef, 
groimd  lamb,  or  ground  pork  are 
covered. 

Fresh  and  Frozen  Fruits  and  Vegetables 

The  Perishable  Agricultural 
Commodities  Act  defines  perishable 
agricultural  commodities  as  "any  of  the 
followdng,  whether  or  not  frozen  or 
packed  in  ice:  Fresh  fruits  and 
vegetables  of  every  kind  and  character; 
and  *   *   *  includes  cherries  in  brine  as 
defined  by  the  Secretary  in  accordance 
with  trade  usages".  Therefore,  frozen 
fruits  and  vegetables  [e.g.,  a  package  of 
frozen  strawberries,  or  frozen  French 
fried  potatoes  made  from  sliced 
potatoes)  are  covered  commodities  and 
fall  under  these  country  of  origin 
labeling  guidelines. 

To  maintain  consistency  with  PACA, 
a  frozen  fiiiit  or  vegetable  will  be  a 
covered  commodity  so  long  as  its  "kind 
or  character"  has  not  been  altered. 
Therefore,  for  all  perishable  agricultiual 
commodities,  an  "ingredient  in  a 
processed  food  item"  is  defined  to  mean 
an  otherwise  covered  conunodity  that  is 
a  constituent  in  a  food  item  where  the 
identity  of  the  food  item  is  different 
bom  that  of  the  covered  commodity 


[e.g.,  a  frozen  prepared  pie  that  includes 
frozen  sliced  apples)  or  is  included  in 
a  package  with  significant  other  foods 
[e.g.,  a  frozen  entree  consisting  of  a  pre- 
cooked meat  item  and  bozen 
vegetables).  Alternatively,  when  a 
perishable  agricultiu-al  commodity  is 
processed  [i.e.,  frozen  so  as  to  remain 
subject  to  the  PACA)  and  packaged  with 
only  preservatives,  seasoning, 
sweeteners  or  other  minor  ingredients, 
the  covered  conunodity  would  fall 
under  these  voluntary  country  of  origin 
labeling  guidelines. 

Peanuts 

Because  the  vast  majority  of  peanuts 
sold  at  retail  are  shelled,  roasted,  and 
salted,  the  Agency  believes  these 
products  were  intended  to  be  covered 
by  the  law.  Accordingly,  shelling, 
roasting,  salting,  and  flavoring  of 
peanuts  would  not  exclude  these 
products  from  being  subject  to  Public 
Law  107-171.  However,  further 
processed  peanut  products,  including 
such  items  as  candy  coated  peanuts, 
peanut  brittle,  and  peanut  butter  would 
not  be  covered  by  country  of  origin 
labeling  guidelines.  Similarly,  where  the 
peanuts  are  ingredients  in  other  food 
products,  such  as  peanuts  in  a  candy 
bar,  they  would  be  excluded. 

Wild  and  Farm-Raised  Fish  and 
Shellfish 

All  fresh  and  frozen  fish  and  shellfish 
items  are  covered  by  these  country  of 
origin  labeling  guidelines.  All  cooked 
and  canned  fish  products,  including 
such  items  as  canned  tuna  and  canned 
sardines,  and  restructured  fish  products, 
such  as  fish  sticks  and  surimi,  are 
excluded.  Similarly,  processed  products 
where  the  fish  or  shellfish  is  an 
ingredient,  such  items  as  sushi,  crab 
salad,  and  clam  chowder,  are  excluded. 

Labeling  Country  of  Origin  for  Products 
Produced  Exclusively  in  the  United 
States 

If  following  these  guidelines,  a  retailer 
shall  label  a  covered  commodity  as 
having  a  "United  States  Country  of 
Origin"  only  if  the  following  criteria  are 
met: 

1 .  Beef:  Covered  conunodities  must  be 
derived  exclusively  from  animals  bom, 
raised,  and  slaughtered  in  the  United 
States  (including  animals  that  were  born 
and  raised  in  Alaska  or  Hawaii  and 
transported  for  a  period  not  to  exceed  60 
days  through  Canada  to  the  United 
States  and  slaughtered  in  the  United 
States). 

2.  Lamb  and  Pork:  Covered 
commodities  must  be  derived 
exclusively  from  animals  bom,  raised, 
and  slaughtered  in  the  United  States. 


3.  Farm-raised  Fish  and  Shellfish: 
Covered  commodities  must  be  derived 
exclusively  from  fish  or  shellfish 
hatched,  harvested,  and  processed  in 
the  United  States. 

4.  Wild  Fish  and  Shellfish:  Covered 
commodities  must  be  derived 
exclusively  from  fish  or  shellfish  either 
harvested  in  the  waters  of  the  United 
States  or  by  a  U.S.  flagged  vessel  and 
processed  in  the  United  States  or  aboard 
a  U.S.  flagged  vessel. 

5.  Freshand  Frozen  Fruits  and 
Vegetables,  and  Peanuts:  Covered 
commodities  must  be  derived 
exclusively  from  produce  or  peanuts 
growm,  packed  and.  if  applicable, 
processed  in  the  United  States. 

Product  otherwise  meeting  the 
requirements  of  "United  States  Country 
of  Origin"  may  retain  that  designation 
after  export  for  further  processing  in  a 
foreign  country  and  reentry  into  the 
United  States  for  retail  sale  so  long  as 
a  verifiable  recordkeeping  audit  trail  is 
maintained  and  such  labeling  is 
consistent  with  other  Federal  labeling 
requirements. 

Labeling  Country  of  Origin  for 
Imported  Products  {i.e..  Produced 
Entirely  Outside  of  the  United  States) 

Currentlv,  Federal  law — the  Tariff  Act 
of  1930  as  amended  (19  U.S.C.  1304), 
the  Federal  Meat  Inspection  Act,  the 
Poultry  Products  Inspection  Act  as 
amended  (21  U.S.C.  451  et  seq.),  and 
other  legislation  requires  most  imports, 
including  food  items,  to  bear  labels 
informing  the  "ultimate  purchaser"  of 
their  country  of  origin.  Ultimate 
purchaser  has  been  defined  as  the  last 
U.S.  person  who  will  receive  the  article 
in  the  form  in  which  it  was  imported. 
Containers  [e.g..  cartons  and  boxes) 
holding  imported  fr-esh  fruits  and 
vegetables,  for  example,  must  be  labeled 
with  country  of  origin  information  when 
entering  the  United  States.  (Note:  The 
PACA  requires  all  labels  on  subject 
commodities  to  be  accurate,  but  requires 
no  specific  labeling  information.) 
Consumer-ready  packages,  including 
food  products  (e.g.,  a  vacuum  packaged 
imported  lamb  leg,  a  bundle  of 
asparagus,  or  a  package  of  frozen 
strawberries),  although  they  are  packed 
in  a  box.  currently  must  have  country  of 
origin  labels  on  each  consumer-ready 
package.  In  contrast,  a  retailer  may  take 
loose  produce  out  of  a  container  and 
display  it  in  an  open  bin.  selling  each 
individual  piece  of  produce  that  has  not 
been  labeled.  A  placard  or  other  label 
indicating  country  of  origin  is  not 
currently  required.  If  the  article  is 
destined  for  a  U.S.  processor  or 
manufacturer  where  it  will  undergo 
"substantial  transformation,"  that 
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processor  or  manufacturer  is  considered 
the  ultimate  purchaser  As  a  result,  meat 
and  other  items  have  not  been  required 
to  carr\'  a  countr\-  of  origin  mark,  after 
cutting  or  processing  in  the  United 
States  and  may  presently  be  labeled 
product  of  the  United  States. 

Under  these  guidelines,  the  countr>-  of 
origin  for  products  produced  entirely 
outside  of  the  United  States  shall  be  the 
countrv-  as  specified  by  the  requirements 
of  existing  Federal  laws  at  the  time  the 
product  arrives  at  the  US  port  of  entry 
For  e.xample.  an  imported  lamb  carcass 
may  have  actually  resulted  from  an 
animal  slaughtered  in  the  exporting 
countrv  but  born  in  a  country  other  than 
the  exporting  country.  However,  for  the 
purposes  of  these  labeling  guidelines, 
the  imported  lamb  carcass  may  be 
labeled  as  the  product  of  the  exporting 
country 

Using  this  country  of  origin 
information  for  imported  products, 
retailers  (and  their  suppliers)  will  have 
to  maintain  the  country  of  origin 
identity  of  this  class  of  products  to  the 
final  point  of  sale  of  a  covered 
commodity.  So,  for  the  imported  lamb 
carcass  example  above,  under  these 
guidelines  if  the  carcass  is  fabricated 
into  cuts  in  the  United  States,  a 
resulting  lamb  loin  marketed  at  retail 
would  be  marked  as  product  of  the 
exporting  nation  as  it  is  not  eligible  for 
a  United  States  origin  claim. 

Labeling  Country  of  Origin  When  the 
Product  Has  Entered  the  United  States 
During  the  Production  Process  {i.e. . 
Mixed  Origin  That  Includes  the  United 
States) 

The  law  explicitly  defines  the 
requirements  for  covered  commodities 
to  be  labeled  with  a  "United  States 
Countrv  of  Origin."  However,  the  law  is 
considerably  less  prescriptive  for 
products  produced  completely  or  in  pari 
outside  of  the  United  States.  In  these 
cases,  the  law  only  requires  that 
retailers  inform  consumers  at  the  point 
of  sale  of  a  covered  commodity  of  the 
country  of  origin. 

A  number  of  animals  born  in  foreign 
countries  are  raised  and  slaughtered  in 
the  United  States  Also,  some  animals 
born  in  the  U.S.  are  raised  in  foreign 
countries  and  then  may  be  slaughtered 
in  either  that  foreign  country  or 
returned  to  the  United  States  for 
slaughter.  As  all  three  criteria  (i.e  ,  born, 
raised,  slaughtered  for  beef,  lamb,  and 
pork)  are  needed  for  product  to  be 
considered  "United  States  Country  of 
Origin."  the  Agency  has  to  define  how 
the  products  from  mixed  origin  animals 
should  most  appropriately  be  labeled. 
Similarly,  the  law  states  that  peanuts 
and  perishable  agricultural  commodities 


must  be  "produced"  in  the  United 
States  to  be  labeled  "United  States 
Country  of  Origin."  Since  many  such 
products  may  be  grown,  packed,  or 
processed  in  different  countries,  the 
Agency  must  determine  how  they 
should  be  labeled. 

The  Agency  recognizes  that  the 
definition  provided  in  the  law  does  not 
allow  products  that  were  produced  in 
both  the  United  States  and  in  a  foreign 
countrv  to  be  called  "United  States 
Country  of  Origin"  or  even  "Product  of 
the  United  States  and  Country  X." 
However,  the  Agency  also  recognizes 
that  products  such  as  pork  products 
derived  from  a  pig  that  was  bom  in  a 
foreign  country  {e.g..  Country  X).  raised, 
and  slaughtered  in  the  United  States 
cannot  be  labeled  as  "Product  of 
Countrv  X"  as  much  of  the  production 
of  that  animal  was  in  the  United  States. 
Accordingly,  these  guidelines  provide  a 
system  where  such  products  that  were 
produced  in  both  foreign  markets  and  in 
the  United  States  would  be  labeled  to 
identify-  what  production  processes 
occurred  in  a  foreign  market  and  what 
production  processes  occurred  in  the 
United  States,  up  to  the  point  that  the 
countrv  of  origin  definition  was 
determined.  For  the  pork  example 
above,  the  product  label  could  either 
read.  "From  Country  X  hogs  Raised  and 
Slaughtered  in  the  United  States,"  or 
alternatively.  "Bom  in  Country  X. 
Raised  and  Slaughtered  in  the  United 
States."  A  different  example  would  be 
vegetables  grown  in  the  United  States, 
frozen  (processed)  in  a  foreign  country, 
and  imported  back  into  the  United 
States  for  retail  sale.  This  product  could 
be  labeled  as.  "Grown  in  the  United 
States,  Processed  in  Country  X." 

The  Agency  is  aware  that  in  some 
cases,  a  covered  commodity  will 
undergo  production  processes  in  two  or 
more  foreign  countries  prior  to  entering 
the  United  States  for  additional 
processing  or  a  final  process  such  as 
slaughter.  In  these  cases,  verifiable 
product  information  will  not  always  be 
available  for  all  points  in  the  production 
process  (i.e..  born,  raised,  or  grown  and 
packed)  prior  to  the  port  of  entry.  In 
these  cases,  the  product  label  will 
designate  the  country  of  origin  as 
specified  bv  existing  Federal  laws  (e.g., 
requirements  of  the  U.S.  Customs 
Service)  at  the  time  the  product  arrives 
at  the  U.S.  port  of  entry  and  any 
additional  major  processes  (e.g., 
slaughter  for  beef  or  processing  for 
peanuts)  performed  in  the  United  States 
be  listed  on  the  product  label.  For 
example,  if  a  calf  was  bom  in  Country 
X  and  raised  in  Country  Y  before  being 
imported  for  slaughter  in  the  United 
States,  an  acceptable  product  label 


under  these  guidelines  for  the  covered 
commodities  derived  from  this  animal 
would  be:  "From  Cattle  Imported  from 
Country  Y,  Slaughtered  in  the  United 
States."  However,  alternatively,  if  all  of 
the  production  process  information  is 
known  for  the  product  that  occurred  in 
both  Country  X  and  Country  Y.  it  may 
be  included  on  the  product  label.  So,  for 
the  previous  example,  a  label  of.  "Bom 
in  Country  X.  Raised  in  Country  Y.  and 
Slaughtered  in  the  United  States"  would 
be  acceptable  under  these  guidelines  if 
a  verifiable  recordkeeping  trail  was 
available,  but  it  would  not  be  required 
since  two  or  more  countries  (prior  to  the 
product  entering  the  United  States)  are 
involved. 

The  Agency  believes  this  level  of 
detail  is  required  under  the  statute  and 
will  be  consistent  with  the  law's 
purpose  of  providing  meaningful 
information  to  consumers.  However,  the 
Agency  does  have  concerns  that 
requiring  meat  products  to  carry  labels 
that  refer  to  the  slaughtering  of  hvestock 
could  be  viewed  negatively  by 
consumers.  As  a  result,  the  Agency  will 
allow  the  term  "Processed"  to  be  used 
in  lieu  of  the  term  "Slaughtered"  on 
meat  products. 

Defining  Country  of  Origin  for  Blended 
or  Mixed  Products 

The  law  requires  the  Agency  to 
formulate  guidelines  for  country  of 
origin  labeling  for  ground  beef  (and  to 
a  lesser  extent  ground  lamb  and  pork), 
mixed  firuit  and  vegetables,  and  blended 
seafood  products  that  are  covered 
commodities.  For  the  purposes  of  these 
labeling  provisions,  blended  or  mixed 
products  are  those  that  contain  one  or 
more  covered  commodities  from  one  or 
more  countries.  The  Agency  recognizes 
that  these  items  are  often  a  mixture  of 
raw  materials  that  are  derived  from 
covered  commodities  produced  both  in 
the  United  States  and  in  countries 
outside  of  the  United  States.  Each  of  the 
raw  material  sources  for  mixed  or 
blended  items  would  have  a  country  of 
origin  as  defined  by  these  guidelines. 

In  addition,  the  Agency  recognizes 
that  it  could  be  misleading  to  consumers 
if  only  a  small  percentage  of  a  mixture 
of  a  covered  commodity  met  the 
definition  of  United  States  origin  and 
yet  the  mixture  could  list  the  United 
States  first  ahead  of  other  countries  in 
a  country  of  origin  declaration  on  the 
package.  Therefore,  under  these 
guidelines  the  applicable  country  of 
origin  labeling  for  each  raw  material 
source  (as  defined  in  the  guidelines) 
must  be  reflected  in  the  labeling  of  the 
mixed  or  blended  retail  item  by  order  of 
prominence  by  weight.  This  being  the 
case,  ground  beef  would  be  labeled  with 
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the  applicable  country  of  origin 
information  as  required  by  the 
guidelines  for  each  raw  material  source 
in  descending  order  of  prominence  by 
weight. 

For  example,  the  label  "From  Country 
X  Cattle  Slaughtered  in  the  United 
States;  Product  of  Country  Y;  and 
United  States  Product"  could  be  the 
label  on  a  package  of  ground  beef  for  a 
mixture  of  three  beef  raw  material 
sources  where  the  most  substantial  raw 
material  source  was  from  cattle  bom 
and  raised  in  Country  X  and  slaughtered 
in  the  United  States,  followed  by 
imported  Country  Y  beef  trimmings,  and 
then  followed  by  trimmings  from  beef 
completely  of  United  States  origin. 
Likewise,  the  labeling  for  a  bag  of 
shrimp  tails  cont^ning  shrimp  that 
were  sourced  from  multiple  countries 
must,  imder  these  guidelines,  specify 
the  country  of  origin  of  each  of  the 
sources  of  the  shrimp  in  order  of  their 
prominence  by  weight  for  those  shrimp 
tails  in  the  bag.  It  is  important  to  note 
that  these  guidelines  do  not  require  the 
label  to  list  the  actual  percentage  of 
weight  for  each  constituent  ingredient 
(e.g.,  50  percent  United  States,  40 
percent  Country  X,  10  percent  Coimtrv 
Y), 

In  the  case  of  mixed  or  blended 
products  where  the  individual 
constituents  can  be  separately 
identified,  the  guidelines  would  require 
the  container  to  be  labeled  to 
individually  identify  the  country  of 
origin  of  each  constituent.  An  example 
of  a  mixed  or  blended  product  where 
the  individual  constituents  can  be 
separately  identified  is  a  bagged  salad. 
For  a  bagged  salad  that  contains  lettuce, 
spinach,  and  peppers  from  three 
different  coimtries,  the  package  label 
would  list  the  applicable  country  of 
origin  separately  for  each  constituent 
ingredient. 

Method  of  Notification 

The  law  states  that  country  of  origin 
notification  may  be  provided  to 
consumers  by  means  of  a  label,  stamp, 
mark,  placard,  or  other  clear  and  visible 
sign  on  the  covered  commodity  or  on 
the  package,  display,  holding  unit,  or 
bin  containing  the  commodity  at  the 
final  point  of  sale  to  consimiers. 
However,  it  is  important  to  note  that 
this  requirement  does  not  supercede  any 
existing  labeling  requirements  and  any 
such  country  of  origin  notification  must 
not  obscure  other  labeling  information 
required  by  existing  regulatory 
requirements. 

The  guidelines  allow  market 
participants  to  utilize  a  variety  of 
different  labeling  nomenclatures  to 
denote  the  country  of  origin  of  a  covered 


commodity.  For  example,  "U.K."  and 
"United  Kingdom  of  Great  Britain  and 
Northern  Ireland"  are  both  allowed 
under  the  guidelines.  Similarly,  covered 
commodities  meeting  the  guidelines  for 
a  "United  States  Country  of  Origin"  may 
be  labeled  by  any  commonly  understood 
designations  such  as: 

1.  Country  of  Origin — United  States; 

2.  Product  of  the  United  States; 

3.  Produced  in  the  United  States;  or 

4.  Product  of  USA. 

The  Agency  kept  this  portion  of  the 
guidelines  non-prescriptive  to  provide 
the  industry  with  the  most  flexibility  in 
implementing  the  program  in  the  least 
costly  maimer  possible. 

State  and  Regional  Labeling  Programs 

Under  this  voluntary  program,  the  law 
states  that  retailers  notify  consumers  of 
the  country  of  origin  of  covered 
commodities.  The  Agency  has 
determined  that  State  and  regional 
labeling  programs,  such  as  "Washington 
Apples,"  "Idaho  Potatoes."  and 
"California  Grown"  do  not  meet  this 
requirement.  Therefore,  such  State  and 
regional  labeling  claims  cannot  be 
accepted  in  lieu  of  country  of  origin 
labeling. 

Remotely  Purchased  Products 

For  sales  of  a  covered  commodity 
where  the  customer  purchases  a  covered 
commodity  prior  to  having  an 
opportunity  to  observe  the  final  package 
(e.g.,  Internet  sales,  home  delivery  sales, 
etc.),  the  retailer,  as  defined  by  these 
guidelines,  shall  provide  the  country  of 
origin  information  on  the  sales  vehicle 
(i.e.,  Internet  site,  home  delivery 
catalog,  etc.)  as  part  of  the  information 
describing  the  covered  commodity  being 
offered  for  sale.  This  is  because  of  the 
Agency's  belief  that  consimiers  must  be 
made  aware  of  the  country  of  origin  of 
the  covered  commodity  before  the 
purchase  is  made. 

Verification  and  Enforcement  of 
Country  of  Origin  Labeling  Claims 
Under  the  Voluntary  Program 

A  distinction  was  made  by  Congress 
when  constructing  the  legislation 
authorizing  this  program  between  the 
voluntary  labeling  program  and  the 
mandatory  labeling  program.  During  the 
voluntary  labeling  timeframe  covered  by 
these  guidelines,  the  Agency  will  not 
perform  compliance  visits  pursuant  to 
Public  Law  107-171  and  has  no 
authority  under  the  law  to  pursue 
enforcement  action  against  entities 
participating  in  this  voluntary  program. 
However,  it  is  important  to  note  that 
when  retailers  and  their  suppliers 
choose  to  adopt  the  guidelines  that  all 
of  the  provisions  contained  within  must 


be  followed.  Any  reference  by  retailers 
and  their  suppliers  to  the  use  of  these 
guidelines  when  certain  provisions  are 
not  being  met  could  be  considered  a 
labeling  claim  that  is  not  truthful  and 
therefore  may  be  a  violation  of  the 
PACA  and  other  applicable  labeling 
laws  and  subject  to  enforcement  under 
these  laws. 

The  law  contains  several  provisions 
for  the  verification  of  country  of  origin 
claims.  The  law  states  that,  "The 
Secretary  may  require  that  any  person 
that  *   *   *  distributes  a  covered 
commodity  for  retail  sale  maintain  a 
verifiable  record  keeping  audit  trail 
*   *   *  to  verify  compliance  *    *    *" 
However,  the  law  also  sets  forth  that. 
"The  Secretary  shall  not  use  a 
mandatory  identification  system  to 
verify  the  country  of  origin  of  a  covered 
commodity."  To  have  a  meaningful 
program,  retailers  and  their  down-line 
suppliers  will  have  to  maintain  a 
verifiable  audit  trail  on  covered 
commodities  to  substantiate  country  of 
origin  labeling  claims.  The  law  states 
that.  "To  certify  the  country-  of  origin  of 
a  covered  commodity,  the  Secretary  may 
use  as  a  model  certification  programs  in 
existence  on  the  date  of  enactment  of 
this  Act."  The  Agency  encourages  all 
retailers  who  voluntarily  choose  to 
adopt  these  guidelines  to  contact  the 
Agency  to  gain  a  better  understanding  of 
the  various  verification  programs 
operated  by  the  Agency  that  are  already 
in  place  in  certain  market  segments  that 
would  meet  the  requirements  of  this 
program. 

Verification  and  Enforcement  of 
Country  of  Origin  Labeling  Claims 
Under  the  Mandatory  Program 

Enforcement  of  the  country  of  origin 
labeling  provisions  of  Public  Law  107- 
171  relative  to  the  frequency  and  extent 
of  surveillance  activities,  complaint 
response,  retailer  and  violation  tracking, 
and  public  disclosure  of  information 
obtained  by  the  Agency  are  all  areas  that 
will  be  addressed  in  the  mandatory 
program.  Accordingly,  the  Agency  will 
not  perform  surveillance  activities, 
investigate  complaints,  prosecute 
violations,  or  otherwise  enforce  the 
voluntary  guidelines  (except  as  might 
normally  occur  under  other  program 
authorities).  However,  as  a  preparatory 
measure,  retailers  and  others  may 
request  that  the  Agency  perform 
advisory  audits  on  a  user-fee  basis  to 
receive  feedback  on  their  application  of 
the  voluntary  system. 

Retention  of  Records 

These  guidelines  require  a  two-year 
records  retention  policy.  This  timeframe 
was  chosen  because  it  is  consistent  with 
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the  current  records  retention 
requirements  of  the  PACA.  which 
govern  these  same  retailers. 

Economic  Implications 

Thnujjh  the  benefits  and  costs  of  the 
voluntarv  program  are  difficult  to 
quantih',  the  Agency  believes  that 
retailers  will  onlv  choose  to  participate 
if  the  benefits  outweigh  the  costs.  As  the 
AgencN  moves  toward  the  development 
of  a  regulation  to  implement  the 
mandatory  program  as  required  by 
Public  Law  107-171.  information 
concerning  the  benefits  and  the 
estimated  or  actual  costs  of 
implementing  a  program  in  compliance 
with  the  voluntary  guidelines  will  be  of 
great  benefit  tn  the  Agency.  The  Agency 
is  aware  that  studies  have  been 
conducted  by  USDA's  Fnod  Safety  and 
Inspection  Service  (FSIS)  and  the 
United  States  General  Accounting  Office 
regarding  implications  of  country  of 
origin  labeling  and  will  use  this 
information  accordingly. 

Labeling  of  Covered  Commodities 
Marketed  to  Others  Besides  Retailers 

It  is  important  to  note  that  these 
guidelines  do  not  apply  to  covered 
commodities  marketed  to  others  besides 
retailers,  as  defined  in  the  law   This 
includes  covered  commodities  sold  to 
such  businesses  as  food  service 
establishments,  butcher  shops,  and 
foreign  outlets.  So.  for  example,  boxed 
whole  muscle  beef  cuts  sold  to  an 
importer  in  japan  would  be  labeled  as 
they  currently  are  labeled  under  existing 
regulations. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  Agency  has  requested 
emergency  approval  hom  the  Office  of 
Management  and  Budget  for  the 
information  collection  burden  imposed 
by  this  program. 

The  Guidelines 

These  guidelines  include  definitions 
that  can  be  used  by  retailers  and  their 
suppliers  and  understood  by  other 
market  participants,  to  facilitate  the 
labeling  or  identification  of 
commodities  covered  by  this  program 
bv  their  respective  countrv  of  origin. 
These  guidelines  also  outluu'  what  the 
Agency  believes  represents  the 
framework  of  a  consumer  notification, 
product  marking,  and  recordkeeping 
program  that  would  be  required  to  carry 
out  this  program. 


Voluntan'  Country  of  Origin  Labeling 
Guidelines 

Definitions 

Unless  otherwise  defined,  the 
following  terms  should  be  construed  as 
follows: 

"Act"  means  the  Agricultural 
Marketing  Act  of  1946.  (7  U.S.C.  1621  et 
seq.). 

"Agency"  means  the  Agricultural 
Marketing  Service.  United  States 
Department  of  Agrit:ulture. 

"Beef"  means  meat  produced  from 
cattle,  including  veal. 

"Consumer  package"  means  any 
container  or  wrapping  in  which  any 
covered  commodity  is  enclosed  for  use 
in  the  delivery  or  display  of  such 
commodity  to  retail  purchasers. 

"Covered  commodity"  means  fresh  or 
frozen  muscle  cuts  of  beef  (including 
veal),  lamb,  and  pork,  ground  beef, 
lamb,  and  pork,  as  well  as  farm-raised 
fish,  wild  fish,  and  shellfish  (including 
steaks,  nuggets,  any  other  flesh  from 
farmed  raised  fish  and  shellfish), 
perishable  agricultural  commodities  as 
defined  in  the  Perishable  Agricultural 
Conunodities  Act  of  1930  (7  U.S.C. 
499a(b)).  and  peanuts.  Covered 
commodities  are  excluded  from  these 
guidelines  if  the  commodity  is  an 
ingredient  in  a  processed  food  item. 

"Department"  means  the  United 
States  Department  of  Agriculture. 

"Farm-raised  fish"  means  net-pen 
aquaculture  or  other  farm-raised  fish  or 
shellfish;  and  fillets,  steaks,  nuggets, 
and  any  other  flesh  from  a  farm-raised 
fish  or  shellfish. 

"Food  service  establishment"  means  a 
restaurant,  cafeteria,  lunchroom,  food 
stand,  saloon,  tavern,  bar.  lounge,  or 
other  similar  facility  operated  as  an 
enterprise  engaged  in  the  business  of 
selling  food  to  the  public.  Food  service 
establishments  include  salad  bars, 
delicatessens,  and  other  prepared  food 
enterprises  that  provide  ready-to-eat 
foods  that  are  consumed  either  on  or 
outside  of  the  retailer's  premises. 

"Ground  beef  means  ground  beef  of 
skeletal  origin  produced  in  conformance 
with  all  applicable  Food  Safety  and 
Inspection  Service  labeling  guidelines. 
This  product  contains  no  added 
ingredients. 

"tlround  lamb"  means  ground  lamb  of 
skeletal  origin  produced  in  conformance 
w  ith  all  applicable  Food  Safety  and 
Inspection  Service  labeling  guidelines. 
This  product  contains  no  added 
ingredients. 

tiround  pork"  means  ground  pork  of 
skeletal  origin  produced  in  conformance 
with  all  applicable  Food  Safety  and 
Inspection  Service  labeling  guidelines. 


This  product  contains  no  added 
ingredients. 

"Ingredient"  means  the  component, 
either  in  part  or  in  full,  of  a  finished 
food  product. 

"Lamb"  means  meat,  other  than 
mutton,  produced  from  sheep. 

"Legibly"  means  English  language 
text  that  can  be  easily  read. 

"Material  change"  means  altered  prior 
to  retail  to  the  extent  that  the  product 
does  not  meet  the  definition  of  covered 
commodity.  To  be  considered 
"materially  changed,"  changes  to  a 
commodity  must  be  of  such  magnitude 
that  its  character  is  substantially 
different  from  that  of  the  covered 
commodity.  Specifically,  for  the 
following: 

1.  Whole  muscle  beef.  lamb,  and  pork: 
Altered  to  the  point  that  its  character  is 
no  longer  that  of  the  covered 
commodity;  such  as  through 
restructuring,  cooking,  and  curing. 
Examples  include  ham.  raw  corned  beef 
brisket,  and  restructured  beef  steaks. 

2.  Ground  beef.  lamb,  and  pork;  The 
addition  of  any  ingredients  or  cooking. 
Examples  include  ground  beef  with 
vegetable  protein,  cooked  ground  beef 
crumbles,  bratwurst.  fresh  pork  sausage, 
and  lamb  sausage. 

3.  Fresh  and  frozen  fruits  and 
vegetables:  Altered  to  the  point  that  its 
character  is  no  longer  that  of  the 
covered  commodity.  Examples  include 
orange  and  other  fruit  juices. 

4.  Peanuts:  Altered  to  the  point  that 
its  character  is  no  longer  that  of  the 
covered  commodity.  An  example  is 
peanut  butter. 

5.  Wild  fish  and  farm-raised  fish: 
Altered  to  the  point  that  its  character  is 
no  longer  that  of  the  covered 
commodity.  Includes  the  cooking  and 
canning  of  fish  and  shellfish.  Examples 
include  canned  tuna  and  canned 
sardines  as  well  as  surimi  and 
restructured  fish  sticks. 

"Perishable  agricultural  commodity" 
means  fresh  and  frozen  fruits  and 
vegetables  of  everv'  kind  and  character 
where  the  original  character  has  not 
been  changed  (for  example,  frozen  green 
beans  would  be  included,  but  frozen 
concentrated  orange  juice  would  be 
excluded)  and  includes  cherries  in  brine 
as  defined  by  the  Secretary  in 
accordance  with  trade  usages. 

"Person"  means  any  individual, 
partnership,  corporation,  association,  or 
other  legal  entity. 

"  Pork"  means  meat  produced  from 
hogs. 

"Processed  food  item"  means  either: 

1.  A  combination  of  ingredients  that 
mav  include  a  covered  commodity  but 
the  identity  of  the  processed  food  item 
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is  different  from  that  of  the  covered 
commodity;  or 

2.  A  covered  commodity  that  has 
undergone  a  material  change. 

"Produced  in  any  country  other  than 
the  United  States"  means  bom,  raised, 
slaughtered,  grown,  packed,  processed, 
or  harvested  (as  applicable  to  the 
covered  commodity),  outside  the  fifty 
U.S  states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  the  Trust  Territories  of 
the  Pacific  Islands,  and  the  waters  of  the 
United  States  (as  defined  in  these 
guidelines),  or  by  a  vessel  not  registered 
in  the  United  States. 

"Raised"  means,  in  the  case  of  beef, 
lamb,  and  pork,  the  period  of  time 
following  weaning  until  slaughter. 

"Retailer"  has  the  meaning  given  the 
term  in  section  1(b)  of  the  Perishable 
Agricultural  Commodities  Act  of  1930 
(7  U.S.C.  499a(b)),  i.e.,  a  person  who  is 
a  dealer  engaged  in  the  business  of 
selling  any  perishable  agricultural 
commodity  solely  at  retail  with  an 
invoice  value  in  any  calendar  year  of 
more  than  $230,000. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
person  to  whom  the  Secretary's 
authority  has  been  delegated. 

"Slaughter"  means  the  point  in  which 
a  livestock  animal  (including  cattle, 
swine,  and  sheep)  is  prepared  into  meat 
products  fit  for  human  consumption. 
For  labeling  purposes,  the  term 
"slaughtered"  is  interchangeable  with 
the  term  "processed." 

"United  States"  means  the  fifty  U.S 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  U.S. 
Virgin  Islands,  the  Trust  Territories  of 
the  Pacific  Islands,  and  the  waters  of  the 
United  States  (as  defined  in  these 
guidelines). 

United  States  country  of  origin" 
means  in  the  case  of: 

1.  Beef:  From  animals  born,  raised, 
and  slaughtered  in  the  United  States 
(including  animals  bom  and  raised  in 
Alaska  and  Hawaii  and  transported  for 
a  period  not  to  exceed  60  days  through 
Canada  to  the  United  States  and 
slaughtered  in  the  United  States). 

2.  Lcunb  and  pork:  From  animals  born, 
raised,  and  slaughtered  in  the  United 
States. 

3.  Farm-raised  fish:  From  fish 
hatched,  raised,  harvested,  and 
processed  in  the  United  States. 

4.  Wild-fish:  From  fish  either 
harvested  in  the  waters  of  the  United 
States  or  by  a  U.S.  flagged  vessel  and 
processed  in  the  United  States  or  aboard 
a  U.S.  flagged  vessel. 

5.  Fresh  and  frozen  fruits  and 
vegetables,  and  peanuts:  From  products 
produced  in  the  United  States. 


"U.S.  flagged  vessel"  means  a  ship  or 
boat  registered  in  the  United  States  or 
documented  under  chapter  121  of  title 
46,  United  States  Code. 

"Vessel  flag"  means  the  countn.'  of 
registry  for  a  vessel,  ship,  or  boat. 

"Waters  of  the  United  States"  means 
those  fresh  and  ocean  waters  contained 
within  the  200-mile  boundarx'  of  the 
Exclusive  Economic  Zone  (EEZ) 
surrounding  the  United  States, 

"Wild  fish"  means  fish  and  shellfish, 
regardless  of  origin,  harvested  in  the 
wild;  and  fillets,  steaks,  nuggets,  and 
any  other  flesh  from  a  wild  fish  or 
shellfish. 

Country  of  Origin  Notification 

In  voluntarily  providing  notice  of  the 
country  of  origin  as  covered  by  this 
statute,  the  following  guidelines  shall  be 
followed: 

1.  Consumer  Notification 

A.  General 

I.  All  covered  commodities  offered  for 
sale  individually,  in  bulk  bins,  cartons, 
crates,  barrels,  clusters,  or  consumer 
packages  shall  be  legibly  marked  with 
the  country  of  origin. 

II.  Country  of  origin  labeling  may  be 
applied  prior  to  or  after  delivery'  to  the 
United  States. 

B.  Exemptions 

I.  Food  service  establishments  are 
exempted  from  the  country'  of  origin 
guidelines. 

C.  Exclusions 

I.  Covered  commodities  are  excluded 
from  country'  of  origin  labeling  if  they 
are  an  ingredient  in  a  processed  food 
item.  Examples  include: 

i.  Whole  muscle  beef,  lamb,  and  pork: 
Ready-to-cook  Beef  Wellington. 

ii.  Ground  beef,  ground  lamb,  ground 
pork:  A  meal  kit  that  includes  ground 
beef  and  other  ingredients. 

iii.  Fresh  and  frozen  fruit  and 
vegetables:  Frozen  prepared  pie  that 
includes  frozen  sliced  apples. 

iv.  Peanuts:  Peanuts  in  a  candy  bar. 

V.  Wild  and  farm-raised  fish  and 
shellfish:  Salmon  sushi. 

D.  Designation  of  Wild  Fish  and  Farm- 
Raised  Fish 

1.  The  notice  of  countr>'  of  origin  for 
wild  fish  and  farm-raised  fish  shall 
specify  and  distinguish  between  wild 
fish  and  farm-raised  fish. 

E.  Labeling  Covered  Commodities  of 
United  States  Countn-  of  Origin 

I.  They  must  fully  meet  the  definition 
of  United  States  Country'  of  Origin  as 
put  forth  in  the  Definitions  section  of 
these  guidelines. 


II.  Products  further  processed  or 
handled  in  foreign  countries  after 
reaching  the  threshold  point  in  which 
the  country  of  origin  of  the  covered 
commodity  is  determined  may  still 
qualif\'  for  "Unit(>d  States  Countr\  of 
Origin"  under  these  guidelines  if  the 
product's  identity  is  maintained  under  a 
verifiable  recordkeeping  system. 
Otherwise,  such  products  shall  be 
labeled  with  the  country  from  which  it 
was  exported  in  conformance  with 
existing  Federal  laws.  An  example  is  a 
beef  carcass  meeting  the  definitiim  of 
"Product  of  United  States  Origin" 
exported  to  another  country  for  cutting 
into  steaks.  The  resulting  steaks  from 
this  carcass  that  are  imported  hack  into 
the  United  States  may  either  be  marked 
as  product  of  "Country  .X"  or. 
alternatively,  if  a  verifiable 
recordkeeping  system  is  in  place. 
"Product  of  United  States  Origin." 

F.  labeling  Imported  Products 

I.  Shall  be  labeled  with  the  country 
from  which  it  was  exported  in 
conformance  with  existing  Federal  laws. 

II.  For  covered  commodities  that 
undergo  different  phast^s  of  preparation, 
production  or  processing  in  various 
countries  prior  to  export  to  the  United 
States,  the  label  may  also  include 
additional  country  of  origin  information 
if  the  product's  identity  is  maintained 
under  a  verifiable  recordkeeping  system. 
This  includes  referencing  production 
processes  which  may  have  occurred  in 
the  United  States  prior  to  export  to  a 
foreign  country  and  ultimate  import 
back  into  the  United  States. 

G.  Labeling  Covered  Commodities  From 
Multiple  Countries  That  Include  the 
United  States 

I.  Beef,  Lamb.  Pork: 

i.  If  an  animal  was  born  or  raised  in 
a  foreign  country'  prior  to  slaughter  in 
the  United  States,  the  resulting  meat 
products  shall  be  labeled  to  show  the 
processing  steps  that  occurred  in  a 
foreign  country  prior  to  slaughter  in  the 
United  States  consistent  with  existing 
Federal  law  at  the  time  the  animal 
entered  the  United  States.  For  example, 
if  a  calf  is  born  and  raised  in  a  foreign 
countrv,  and  then  exported  for  further 
raising  and  slaughtering  in  the  United 
States,  the  label  could  either  read. 
"From  Country  X"  cattle  Raised  and 
Slaughtered  in  the  United  States."  or. 
alternatively,  "Born  and  Raised  in 
Country'  X  and  Raised  and  Slaughtered 
in  the  United  States." 

ii.  If  the  animal  was  born  or  raised  in 
two  or  more  foreign  countries  prior  to 
slaughter  in  the  United  States,  the 
resulting  meat  products  shall  be  labeled 
as  originating  from  animals  from  the 
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country  as  determined  under  existing 
Federal  law  at  the  time  they  entered  the 
United  States  and  for  the  process(es) 
occurring  in  the  I'nited  .States.  For 
example,  a  steer  born  in  Ciountry  X. 
exported  to  Country  Y  for  raising,  and 
then  exported  to  the  I'nited  States  for 
slaughter  could  have  the  label.  "From 
Countr\'  Y  cattle  Slaughtered  in  the 
United  States."  However,  such  products 
mav  instead  be  labeled  to  identify  each 
specific  country  {e.g..  "Born  in  Country 
X.  Raised  in  Ciountrv'  Y.  and  Slaughtered 
in  the  United  States")  if  the  animal's 
identity  was  maintained  under  a 
verifiable  recordkeeping  system. 

II.  Fresh  and  Frozen  Fruits  and 
Vegetables,  and  Peanuts 

i.  In  the  case  where  a  covered 
commodity  was  grown  and  packed  in  a 
foreign  ccjuntrv  prior  t(j  processing  in 
the  United  States,  the  product  shall  he 
labeled  with  the  foreign  country  where 
it  >vas  grown  and/or  packed  in 
accordance  with  existing  Federal  law  at 
the  time  when  the  product  entered  the 
United  States.  For  example,  the  product 
label  could  be  applied  as;  "Grown  and 
packed  in  Country  X  and  Processed  in 
the  United  States." 

ii.  In  the  case  where  a  covered 
commodity  was  grown  and  packed  in 
two  or  more  foreign  countries  prior  to 
processing  in  the  United  States,  the 
product  shall  be  labeled  with  the  foreign 
countrv"  it  was  grown  and/or  packed  in 
accordance  with  existing  Federal  law  at 
the  time  when  the  product  entered  the 
United  States  For  example,  product 
may  have  been  grown  in  Countr>'  X. 
packed  in  Countrv-  Y.  and  processed  in 
the  United  States  When  the  product 
entered  the  United  States,  under 
existing  Federal  law  it  would  be 
identified  as  product  of  Countri'  Y  and 
could  carrv  the  label  "Product  of 
Country  Y.  Processed  in  the  United 
States."  However,  such  products  mav 
instead  be  labeled  to  identify  each 
specific  countrv  and  in  applicable 
chronological  order  by  country  if  the 
product's  identity  was  maintained 
under  a  verifiable  recordkeeping  system. 

Ill  Wild  Fish  and  Farm-raised  Fish  In 
the  case  where  a  covered  commodity 
was  harvested  in  the  waters  of  or  by  a 
flagged  vessel  of  one  country  and 
processed  in  another  country'  or  onboard 
a  vessel  with  a  different  flag,  the 
product  label  shall  be  applied  as: 
"Harvested  in  (Country  \.  as  applicable) 
and  Processed  in  (Countrv  Y.  as 
applicable)   ' 

H  Blended  Products 

I.  For  commingled,  blended,  or  mixed 
covered  commodities  offered  for  retail 
sale  that  are  prepared  from  raw- 
materials  originating  from  different 


countries  (e.g..  ground  beef,  salads,  or 
fresh  or  frozen  mixed  fruits  or 
vegetables)  the  label  shall  indicate  the 
country  of  origin  information  of  each 
constituent  or  component  covered 
commodity  raw  material  source  in 
accordance  with  these  guidelines  by 
order  of  prominence  by  weight. 

II.  The  product  label  shall  be  applied 
as:  "Produced  from  covered 
commodities  with  the  following 
countries  of  origin:  (Raw  material  source 
A.  with  born,  raised,  slaughtered, 
grown,  packed,  harvested,  or  processed 
information  as  applicable  to  the 
commt)dity  as  defined  by  these 
guidelines).  (Raw  material  source  B. 
with  born,  raised,  slaughtered,  grown, 
packed,  harvested,  or  processed  as 
applicable  to  the  commodity  as  defined 
by  these  guidelines)."  and  so  forth  until 
all  covered  commodity  raw  material 
sources  are  accounted  for  by  order  of 
prominence  by  weight. 

Ill  Products  made  from  commingled, 
blended,  or  mixed  covered  commodities 
where  processing  has  altered  the 
commodity's  c:haracter  {e.g..  cooked 
vegetables  in  a  soup),  do  not  have  to  be 
labeled  as  to  the  country  of  origin  of  the 
constituent  items. 

/  Remotely  Purchased  Products 

I.  For  sales  of  a  covered  commodity 
where  the  customer  purchases  a  covered 
commodity  prior  to  having  an 
opportunity  to  observe  the  final  package 
{eg  .  Internet  sales,  home  delivery*  sales. 
etc.).  the  retailer,  as  defined  by  these 
guidelines,  shall  provide  the  country'  of 
origin  information  on  the  sales  vehicle 
{i.e  .  Internet  site,  home  delivery 
catalog,  etc.)  as  part  of  the  information 
describing  the  covered  commodity  being 
fjffered  for  sale. 

2.  Markings 

A.  Country  of  origin  notification 
markings  can  either  he  in  the  form  of  a 
placard,  sign,  label,  sticker,  or  other 
format  that  allows  consumers  to  identify- 
the  country  of  origin  of  particular 
covered  items.  The  placard,  sign,  label, 
sticker  or  other  display  must  be  placed 
m  a  conspicuous  location.  Countr\'  of 
origin  information  mav  be  typed, 
printed,  or  handwritten.  Labels  must  be 
written  in  English:  additional 
accompanying  languages  are 
permissible.  Country  of  origin 
notification  shall  be  written  in  a  form 
that  allows  the  consumer  to  read  them 
when  selecting  items  to  be  purchased. 

B.  Abbreviations  and  variant 
spellings,  which  unmistakably  indicate 
the  country-  such  as:  "U.K."  for  "The 
U'nited  Kingdom  of  Great  Britain  and 
Northern  Ireland  "  and  "Brasil"  for 

"Brazil"  are  acceptable.  The  adjectival 


form  of  the  name  of  a  country'  or  region/ 
city  within  a  country  may  not  be  used 
as  proper  indication  of  the  country  of 
origin  of  imported  commodities.  For 
example,  product  names  such  as 
"Spanish  peanuts"  which  are  most 
commonly  used  to  designate  a  product 
variety  and  not  the  actual  origin  of  the 
product,  would,  without  a  further 
designation  of  country  of  origin,  be 
unacceptable  even  if  the  products  did 
actually  originate  from  that  country. 
Symbols  (flags,  national  symbols,  etc.) 
may  not  be  used  to  denote  a  country'  of 
origin,  but  may  be  used  in  conjunction 
with  an  acceptable  countrv  of  origin 
label. 

C,  State  or  regional  labeling  programs 
will  not  be  accepted  in  lieu  of  country 
of  origin  labeling. 

D.  "The  phrases  "Product  of  Country 
X,'"  and/or  "Grown  in  Country'  X,"  and/ 
or  "Imported  from  Country  X."  can  be 
used  to  denote  the  country  of  origin  for 
products  produced  entirely  in  any 
country-  other  than  the  United  States. 

3,  Recordkeeping 

A.  Even,'  person  that  prepares,  stores, 
handles,  or  distributes  a  covered 
commodity  for  retail  sale  must  keep 
records  on  the  country'  of  origin  for  a 
period  of  at  least  two  years. 

B.  Any  person  engaged  in  the 
business  of  supplying  a  covered 
commodity  to  a  retailer  must  make 
available  information  to  the  retailer 
indicating  the  country  of  origin  of  the 
covered  commodity.  Such  persons, 
which  include  but  are  not  limited  to. 
producers,  growers,  handlers,  packers, 
processors,  and  importers,  must 
maintain  auditable  records  documenting 
the  origin  of  covered  commodities.  Self- 
certification  by  such  persons  is  not 
sufficient. 

C.  Retailers  must  ensure  that  a 
verifiable  audit  trail  is  maintained 
through  contracts  or  other  means, 
recognizing  that  suppliers  throughout 
the  production/marketing  chain  have  a 
responsibility  to  maintain  the  necessary 
supporting  records. 

D.  All  records  must  be  legible  and 
written  in  English,  and  may  be 
maintained  in  either  electronic  or  hard 
copy  formats.  To  ensure  accurate 
labeling  and  provide  an  auditable 
document  trail,  retailers  must  have 
records  at  the  place  of  final  sale  that 
identify  the  country'  of  origin  of  all 
covered  commodities  sold  at  that 
facility.  In  addition,  records  of  any 
person  who  prepares,  stores,  handles,  or 
distributes  a  covered  commodity  and/or 
comprehensive  records  maintained  by 
the  retailer  may  be  located  at  points  of 
distribution  and  sale,  warehouses,  or  at 
central  offices.  Wherever  maintained 
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and  in  whatever  format,  these  records 
must  be  readily  accessible  to  review  by 
the  retailer  and  the  Department. 

E.  Records  for  domestically  produced 
and/or  processed  products  must  clearly 
identify  the  location  of  the  growers  and 
production  facilities.  When  similar 
covered  commodities  may  be  present 
from  more  than  one  country  or  different 
production  regimes,  a  verifiable 
segregation  plan  must  be  in  place.  For 
imported  commodities,  records  must 
provide  clear  prroduct  tracking  from  the 
port  of  entry  into  the  United  States. 

F.  Recognizing  retailers  and  their 
suppliers  may  have  different  accoimting 
and  inventory  documentary  systems; 
various  forms  of  documentation  will  be 
acceptable  provided  the  necessary 
tracking  information  is  available. 

4.  Enforcement 

A.  The  Secretary  will  not  perform 
surveillance  of  retailers,  investigate 
complaints,  prosecute  violations,  or 
otherwise  enforce  the  provisions  of  the 
voluntary  guidelines. 

B.  The  voluntary  guidelines  will  not 
interfere  with  or  supercede  any  other 
statutory  requirement  for  coimtry  of 
origin  labeling  for  the  covered 
conmiodities.  (i.e.,  all  other  Federal 
and/ or  state  labeling  requirements 
remain  in  force). 

C.  As  a  preparatory  measure,  retailers 
and  any  other  person  that  prepares, 
stores,  handles,  or  distributes  a  covered 
commodity  for  retail  sale  may  request 
that  the  Agency  perform  advisory  audits 
on  a  user-fee  basis  to  receive  feedback 
on  their  application  of  the  voluntary 
system. 

Authority:  7  U.S.C.  1621  et  seq. 

A.I.  Yates, 

Administrator. 

[FR  Doc.  02-25734  Filed  10-8-02;  3:00  pml 
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DEPARTMENT  OF  AGRICULTURE 
Farni  Service  Agency 

Advisory  Committee  on  Beginning 
Farmers  and  Ranchers 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  requesting  nominations. 


SUMMARY:  The  Secretary  of  Agriculture 
intends  to  renew  the  charter  of  the 
Advisory  Committee  on  Beginning 
Farmers  and  Ranchers  (Committee).  The 
Committee  provides  advice  to  the 
Secretary  on  ways  to  encourage  Federal 
and  State  begiiming  farmer  programs  to 
provide  joint  financing  to  beginning 
farmers  and  ranchers,  and  other 
methods  of  creating  new  farming  and 


ranching  opportunities.  Nominations  of 
persons  to  serve  on  th'e  Committee  are 
invited. 

DATES:  Nominations  will  be  accepted 
through  November  12,  2002,  and  should 
be  submitted  to  Mark  Falcone, 
Designated  Federal  Official  (DFO)  for 
the  Committee,  at  the  address  below. 
ADDRESSES:  Mark  Falcone,  DFO  for  the 
Advisory  Committee  on  Beginning 
Farmers  and  Ranchers,  Farm  Service 
Agency.  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue,  SW..  STOP 
0522,  Washington,  DC  20250-0522; 
telephone  (202)  720-1632;  FAX  (202) 
690-1117;  e-mai7 
markJalcone@wdc.fsa.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Falcone  at  (202)  720-1632. 
SUPPLEMENTARY  INFORMATION:  Section  5 
of  the  Agricultural  Credit  Improvement 
Act  of  1992  (Pub.  L.  102-554)  required 
the  Secretarj'  of  Agriculture  to  establish 
the  Conunittee  for  the  purpose  of 
advising  the  Secretary  on  the  following: 
(1)  The  development  of  a  program  of 
coordinated  financial  assistance  to 
qualified  begiiming  farmers  and 
ranchers  under  section  309(i)  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (Federal  and  State 
begiiming  farmer  programs  provide  joint 
financing  to  beginning  farmers  and 
ranchers);  (2)  methods  of  maximizing 
the  number  of  new  farming  and 
ranching  opportmiities  created  through 
the  program;  (3)  methods  of  encouraging 
States  to  participate  in  the  program;  (4) 
the  administration  of  the  program;  and 
(5)  other  methods  of  creating  new 
farming  or  ranching  opportunities. 

The  law  requires  that  members 
include  representatives  from  the 
following  groups:  (1)  The  Farm  Service 
Agency  (FSA);  (2)  State  beginning 
farmer  programs  (as  defined  in  section 
309(i)(5)  of  the  Consolidated  Farm  and 
Rural  Development  Act);  (3)  commercial 
lenders;  (4)  private  nonprofit 
organizations  with  active  beginning 
farmer  or  rancher  programs;  (5)  the 
Cooperative  State  Research,  Education, 
and  Extension  Service;  (6)  Community 
colleges  or  other  educational 
institutions  with  demonstrated 
experience  in  training  beginning  farmers 
or  ranchers;  and  (7)  other  entities  or 
persons  providing  lending  or  technical 
assistance  to  qualified  beginning 
farmers  or  ranchers.  The  Secretary  has 
also  appointed  farmers  and  ranchers  to 
the  Committee. 

Departmental  Regulation  1042-119 
dated  November  25,  1998,  formally 
established  the  Committee  and 
designated  FSA  to  provide  support. 
One-third  of  the  Committee  membership 
was  replaced  when  the  Committee 


charter  was  reestablished  on  January  15. 
2001.  Approximately  one-third  of  the  19 
existing  members  will  be  replaced  when 
the  charter  is  renewed  in  lanuary  2003. 
FSA  is  now  accepting  nominations  of 
individuals  to  serve  for  a  2-year  term  on 
the  Committee.  Reappointments  are 
made  to  assure  effectiveness  and 
continuity  of  operations.  The  duration 
of  the  Committee  is  indefinite.  No 
member,  other  than  a  USDA  employee, 
can  serve  for  more  than  6  consecutive 
years. 

Nominations  are  being  sought  through 
the  media,  the  Federal  Register,  and 
other  appropriate  methods.  Persons 
nominated  for  the  Committee  will  be 
required  to  complete  and  submit  an 
Advisory  Committee  Membership 
Background  Information  Questionnaire 
(Form  AD  755).  The  questionnaire  is 
available  on  the  Internet  at  http:// 
www.fsa.usda.gov/dafl/Downloads/ 
ad755.pdf.  Questionnaires  can  be 
completed  on-line.  However,  nominees 
must  print  their  completed  forms  from 
an  Adobe  PDF  file  and  mail  or  fax  them 
to  the  above  address  or  fax  number.  The 
form  may  also  be  requested  by 
telephone,  fax,  or  e-mail.  All  mquiries 
about  the  nomination  process  and 
submissions  of  the  AD  755  should  be 
made  to  Mark  Falcone  at  the  addresses 
.  and  numbers  listed  above. 

Appointments  to  the  Committee  will 
be  made  by  the  Secretary'  of  Agriculture. 
Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  appointments  to  the  Committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  should 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  persons 
with  disabilities,  and  senior  citizens. 

The  Committee  meets  at  least  once  a 
year  and  all  meetings  are  open  to  the 
public.  Committee  meetings  provide  an 
opportunity  for  members  to  exchange 
ideas  and  provide  advice  on  ways  to 
increase  opportunities  for  beginning 
farmers  and  ranchers.  Members  discuss 
various  issues  and  draft 
recommendations,  which  are  submitted 
to  the  Secretary  in  writing. 

Signed  in  Washington.  DC,  on  October  4, 
2002. 

Teresa  C.  Lasseter. 
Administrator.  Farm  Senice  Agency. 
[FR  Doc.  02-25923  Filed  10-10-02;  8:45  am) 
WLUNG  CODE  3410-05-P 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA 
ACTION:  Notice  of  meeting. 

summary:  The  Ravalli  County  Resource 
Advisor\'  Committee  will  be  meeting  to 
discuss  2003  prnjec  t  development  and 
2002  pro|ect  monitoring  Agenda  topics 
will  include  future  project  development 
and  d  public  forum  (question  and 
answer  session).  The  meeting  is  being 
held  pursuant  to  the  authorities  in  the 
Federal  Advisorv  Committee  Act  (Public 
Law  92-463)  and  under  the  Secure 
Rural  Schools  and  Ojmmunity  Self- 
Determination  Act  of  2000  (Public  Law 
106-393).  The  meeting  is  open  to  the 
public 

DATES:  The  meeting  will  be  held  on 
October  22.  2002.  6:.)0  p  m 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ravalli  Countv  Administration 
Building.  215  S.  4th  Street.  Hamilton. 
Montana.  Send  written  comments  to 
leanne  Higgins.  District  Ranger. 
Stevensville  Ranger  District,  88  Main 
Street.  Stevensville.  MT  59870,  bv 
facsimile  (406)  777-7423,  or 
electronicallv  to  imhiggins@fs.ted.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
leanne  Higgm.s.  Ste\cn-<\  ille  District 
Ranger  and  Designated  Federal  Officer. 
Phone:  (406)  777-5461. 

Dated:  (]<  lober  4,  2002. 
David  T.  Bull, 

Forest  Supenisor. 

I  PR  Do.    itj-2i^.Tl  Filed  10-10-02:  8:4.t  ami 

BILLING  CODE  3410-11-M 


ARCTIC  RESEARCH  COMMISSION 
Sunshine  Act  Meeting 

September  30.  2002. 

Notice  is  hereby  given  that  the  U.S. 
Arctic  Research  Commission  will  hold 
its  66th  Meeting  in  Hanover,  NH  on 
October  17-18.  2002  The  Business 
Session  open  to  the  public  will  convene 
at  8:15  a.m.  Friday.  October  18.  in  the 
Agenda  items  include: 

ID  Call  to  order  and  approval  of  the 
Agenda. 

(2)  Approval  of  the  Minutes  of  the  R5th 

Meeting. 

(3)  Reports  from  Congressional  Liaisons. 

(4)  Agencv  Reports. 

The  focus  of  the  Meeting  will  be 
reports  and  updates  on  programs  and 
research  projects  affecting  the  U.S. 
Arctic.  Presentations  include  a  review  of 


the  researc:h  needs  for  civil 
infrastrut:ture  in  Alaska. 

The  Business  Session  will  begin  at 
8:15  a.m..  Thursday.  October  17.  2002. 
An  Executive  Session  will  follow 
adjournment  of  the  Business  Session. 

.\nv  person  planning  U)  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters 
must  inform  the  C'ommission  in  advance 
t)f  those  needs. 

Contact  Person  for  More  Information: 
Dr.  Garrett  W.  Brass.  Executive  Director, 
Arctic  Research  Commission,  703-525- 
01 1 1  or  TDD  70,3-306-0090. 

Garrett  VV.  Brass, 

E\v(  uln  e  Dim  tor. 

IFR  Dn(  .  02-2fil40  Filed  10-4-02;  12:.58  pmi 

BILLING  CODE  7555-01-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Aw  Blind  or  Severelv 

Dis.tbled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  bv  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  previously  furnished  by 
siH  h  agencies 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  November  10.  2002. 
ADDRESS:  ( Jimmittee  for  Purchase  From 
Pfii[ilt'  Willi  .\rt'  Blind  or  Severeh' 
Disabled.  Jefferson  Plaza  2.  Suite  10800. 
1421  lefferson  Davis  Highway. 
.•\rlingt(m.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shi'i\l  1)    Keimerlv.  (7031  B03-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  publisheil  [)ursuant  to  41  U.IS.C^ 
47(a)  (2j  and  41  t;FR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportiinitv  to  submit  comments  on  the 
possihli'  impact  of  the  proposed  actions. 

.\dditions 

If  the  Committee  approves  the 
proposed  additi(ms.  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  ser\"ices  listed  behjw 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities.  I  certify  that  the 
following  acticm  will  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory" 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Base  Supply 
O'ntci .  Space  and  Naval  Wiirfare  Systems 
Center.  San  Diego.  C^alifornia. 
NPA:  The  Lighthouse  for  the  Blind,  inc., 

Seattle.  Washington. 
Contract  .Activity:  Space  and  Naval  Warfare 

Systems  Center.  San  Diego.  California. 
.Service  Tvpe/Location:  (iiistodial  and  Refuse 

Removal  Services,  Fort  lohnson  Military 

Familv  Housing.  Southport.  North 

Carolina.  U.S.  .\rm\  Militarv  Ocean 

Terminal.  Sunnv  Point  (.MOTSU).  North 

Cariilin.i. 
NPA:  Coastal  Enterprises  of  |a(  ksonv  ille.  Inc . 

|a(:ks(jnville.  \(jrth  •'Carolina 
t^ontract  .Activity:  597th  L'.S.  .\rni\ 

Transportation  Terminal  Croup. 

Soulhport.  Xiirlh  Carnhna. 
Service  Tvpe'Loc  atiun:  Crounds 

MaintenaiK  e.  .\rnu  Resear(  h  Latxirator)' 

(ARL).  Adelphi.  .Maryland 
NPA:  Melwood  Horticultural  Training 

Center.  Upper  Marlboro.  Mar\  land 
Contract  .Activilv:  .Vrnu  Rese.in  h  Lab. 

.Adelphi.  Maryland. 

Deletions 

I  certify'  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1   If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 
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3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 

The  following  products  are  proposed  for 
deletion  from  the  Procurement  List: 

Products 

Product/NSN:  Cleaner,  Water  Soluble.  6840- 
01-367-2912,  7930-01-367-2910,  7930- 
01-367-2959,  7930-01-367-2961,  7930- 
01-367-2963, 

NPA:  Association  for  the  Blind  &  Visually 
Impaired  &  GoodwilUndustries  of 
Greater  Rochester,  Rochester,  New  York. 

Contract  Activity:  GSA,  General  Products 
Center.  Fort  Worth,  Texas. 

G.  |ohn  Heyer, 

General  Counsel. 

[FR  Doc.  02-26032  Filed  10-10-02:  8:45  am] 

BILUNG  CODE  635S-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  products  and  a  service 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  10,  2002. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  5. 
August  2.  and  August  9,  2002,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notice  (67  FR  44808,  50416 
and  51819)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  service  and  impact  of 
the  additions  on  the  ciuxent  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U,S.C,  46-^8c  and  41  CFR  51- 
2.4.  I  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  products  and  service 
to  the  Government. 

3.  There  are  no  known  regulatory' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  products 
and  service  are  added  to  the 
Procurement  List: 

Products 

Product/ \'S\':  Cup.  Paper.  Disposable.  Hot 
7350-00-NIB-0177 
7350-00-NIB-0178 
S'PA:  The  Lighthouse  for  the  Blind  in  New 

Orleans.  New  Orleans.  Louisiana 
Contract  .'\ctivity:  GS.A.  General  Products 

Center.  Fort  Worth,  Te.xas 
Product/.\S\':  Paper,  Toilet  Tissue.  48  Ct..  2- 

ply 
8.540-00-NIB-0043 
XPA:  Outlook-Nebraska.  Incorporated. 

Fremont.  Nebraska 
Contract  Activity:  Office  Supplies  &  Paper 

Products  .Acquisition  Center,  New  York. 

New  York 

Service 

Service  Tvpe/Location:  janitorial  &  Related 

Services.  Social  Security  Administration. 

Southeastern  Program  Service  Center. 

Birmingham.  .Alabama 
S'PA:  Alabama  Goodwill  Industries.  Inc.. 

Birmingham.  .Alabama 
Contract  Activity:  Social  Security 

Administration.  Baltimore.  Maryland 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

G.  John  Heyer, 

General  Counsel. 

IFR  Doc.  02-26033  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Submission  for  0MB  Approval; 
Comment  Request;  Proposal  and 
Application  for  Federal  Assistance, 
and  Civil  Rights  Guidelines 

ACTION:  Extension  of  a  currently 
approved  collection,  comment  request. 


The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMBl  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
AGENCY:  Economic  Development 
Administration  (EDA). 

Title:  Proposal  for  Federal  Assistance, 
Application  for  Federal  Assistance  and 
Civil  Rights  Guidelines. 

Agency  Form  Number:  ED-900P  and 
ED-900A. 

OMB  Approval  Number:  0610-0094. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  48.700  hours  (9.900  for  ED- 
900P  and  38,800  for  ED-900A). 

Average  Hours  Per  Response:  ED- 
900P  Proposal  for  Federal  Assistance^ — 
9  hours,  ED-900A-Application  for 
Federal  Assistance  and  Civil  Rights 
Guidelines — 48.5  hours. 

Number  of  Respondents: 
Approximately  1.900  respondents. 

Needs  and  Uses:  The  Economic 
Development  Administration  (EDA) 
provides  investments  that  will  help  our 
partners  across  the  nation  (states. 
regions  and  communities)  create  wealth 
and  minimize  poverty  by  promoting  a 
favorable  business  environment  to 
attract  private  capital  investment  and 
high  skill,  high  wage  jobs  through 
world-class  capacity  building, 
infrastructure,  business  assistance, 
research  grants  and  strategic  initiatives. 
The  information  in  the  application  is 
needed  to  determine  conformance  to 
statutorv  and  regulator)-  requirements, 
the  qualitv  of  the  scope  of  work 
proposed  to  address  the  pressing  needs 
and  other  economic  problem(s)  of  the 
area,  the  merits  of  the  activity  for  which 
funding  is  requested  and  the  ability  of 
the  prospective  applicants  to  carry  out 
the  proposed  activities  successfully. 
Those  interested  in  obtaining  a  grant  are 
to  first  submit  a  preapplication  and  then 
be  invited  to  submit  an  application  The 
Civil  Rights  Guidelines  are  required  by 
the  Department  of  Justice  Regulations  at 
28  CFR  42.404,  which  directs  Federal 
agencies  to  publish  (Title  VI  of  the  Civil 
Rights  Act  of  1964.  as  amended) 
guidelines  for  each  type  of  program  to 
which  they  extend  financial  assistance, 
where  such  guidelines  would  be 
appropriate  to  provide  detailed 
information  of  the  requirements  of  Title 
VI  of  the  Civil  Rights  Act  of  1964.  To 
responsibly  administer  its  programs. 
EDA  must  obtain  certain  data  on  the 
jobs  to  be  created  and  saved,  by  those 
that  applv  for  and  receive  its  assistance 
(applicants  and  recipients),  and  by  those 
that  create  or  save  15  or  more  jobs  as  a 
result  of  EDA's  assistance. 
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Affected  Public:  State,  local  or  Tribal 
Government  ,uid  not-for-profit 
organizati(in> 

Frequency:  One  timp  for 
preapplication  and  application,  and  on 
occasion  for  the  (inil  Rights  (.iuideline.s 
for  post-approval  and  monitoring 
compliance. 

Respondent's  Obligation:  Required  to 
obtain  nr  retain  benefits 

UMB  Dfsk  ntfictr  David  Rostker. 
(202)  395-7.140. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  h\ 
callinn  or  writing  Diana  Hvnek, 
Departmental  Paperwork  (ilearance 
Officer.  (202)  482-0266.  U.S. 
Department  of  (lommerce.  Room  6625. 
14th  and  Constitution  Avenue,  N\V  , 
Washington.  DC  20230.  or  via  Internet  at 
db  vnek'&doc.gov. 

Written  comments  and 
refnmmendations  for  the  proposed 
information  ( i)i!e(  tion  should  he  sent 
within  30  davs  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202.  New  E.xecutive 
Office  Building.  Washington.  DC  20503. 

D:t'.'li    Oi  •'.1>''I   "    J0()2. 

Madeleine  Clayton. 

Management  Analyst,  Office  of  the  Chief 

Information  Offictr. 

IFR  I)()<    02-2^016  Filed  10-10-02;  8:45  ami 

BILLING  COD€  3510-34-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100702B] 

Proposed  Information  Collection; 
Comment  Request;  Limits  of 
Application  of  Take  Prohibitions 

AGENCY:  .National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
action:  Notice 


summary:  The  Department  of 

Commerce,  as  part  of  its  continuing 
effort  to  reduce  papenvork  and 
respondent  burden,  invites  the  general 
public:  and  other  Federal  agencies  to 
take  this  f)pportunit\  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  1U4-H  (44  U.S.C.  3506 
(c){2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  10 
2002 

ADDRESSES:  Direct  all  wTitten  comments 
to  Diana  Hynek.  Departmental 
Paperwork  C'learance  Officer. 
Department  of  Commerce,  Room  6086. 


14th  and  Constitution  Avenue  NW. 
Washington  DC  20230  (or  via  Internet  at 
dHvnek'Idol  Aiov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  lor  additional  information  or 
copies  of  the  luforniation  collection 
instrument  and  instructions  should  be 
directed  to  Lamont  (ackson  at  (301) 
713-1401  or  Steve  Stone  at  (503)  231- 
2317.  National  Marine  Fisheries  Ser\-ice, 
1315  East-West  Highwav.  Silver  Spring. 
MD  20910-3226. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Section  4ldj  of  the  Endangered 
Species  Act  of  1973  (ESA;  16  U.S.C. 
1531  et.  seij.]  requires  the  Naticmal 
Marine  Fisheries  Service  (NMFS)  to 
adopt  such  regulations  as  it  "deems 
necessarv  and  advisable  to  provide  for 
the  conser\ati(m  of  threatened  species. 
Those  regulations  ma\'  include  any  or 
all  of  the  prohibitions  provided  in 
section  9(a)(1)  of  the  ESA.  which 
specific  all\'  prohibits  "take"  of  any 
endangered  species  ("take"  includes 
ac  tions  that  harass,  harm,  pursue,  kill, 
or  capture).  The  first  salmonid  species 
listed  bv  NMFS  as  threatened  were 
protec  ted  hv  virtually  blanket 
applu  <ition  of  the  section  4  take 
prnliihitions  There  are  now  20  separate 
Evolutionarilv  Significant  Units  (ESUs) 
of  west  c:oast  salmonids  listed  as 
threatened,  covering  a  large  percentage; 
of  the  land  base  in  (California.  Oregon. 
Washington  and  Idaho.  NMFS  is 
obligated  to  enact  necessary  and 
advisable  protec:tivc'  regulations. 

NMFS  makes  section  9  prohibitions 
general Iv  applicable  to  many  of  those 
threatened  ESUs.  but  also  seeks  to 
respond  to  rec}uests  frcjm  states  and 
othc^rs  to  both  provide  more  guidance  on 
how  to  protect  threatened  salmonids 
and  a\oid  take,  and  to  limit  the 
applicaticm  of  take  prohibitions 
wherever  warranted.  The  regulations 
desc  ribe  programs  or  circ^umstances  that 
contribute  to  the  c  (jnservation  of.  or  are 
being  conducted  in  a  way  that 
adequatelv  limits  impacts  on.  listed 
salmonids.  The  regulations  do  not  apply 
the  take  prohibitions  to  those  programs 
and  c:ircumstances.  .Some  of  these  limits 
on  the  take  prohibitions  entail  voiuntarv' 
submission  of  a  plan  to  NMFS  and/or 
annual  or  occasional  reports  by  entities 
wishing  to  take  advantage  of  these 
limits,  or  continue  within  them. 

II.  Method  of  Collection 

.Submissions  may  be  in  paper  or 
electronic  format. 

III.  Data 

OMB  \umt)er.  0648-0399. 
Form  \'umber.  None. 


Type  of  Review'.  Regular  submission. 

Atfected  Public:  State.  Local,  or  Tribal 
(iovernment;  business  or  other  for-profit 
organizations:  and  farms. 

Estimated  Sumber  of  Respondents: 
201. 

Estimated  Time  Per  Response:  20 
hours  for  a  road  maintenance 
agreement:  5  hours  for  a  diversion 
sc;reening  limit  project:  30  hours  for  an 
urban  development  package:  10  hours 
for  an  urban  development  report:  20 
hours  for  a  tribal  plan:  and  5  hours  for 
a  report  of  aided,  salvaged,  or  disposed 
of  salmonids. 

Estmuited  Total  Annual  Burden 
Hours:  500. 

Estmuited  Total  Annual  Cost  to 
Public:  S843. 

I\'.  Request  for  Comments 

Comments  are  invited  on:  (a)  whc;ther 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
w  hether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agencv's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
inc:luded  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated;  (D(  tober  2.  2002. 
Gwellnar  Banks, 

Mancif^fnwnt  Analyst,  Office  of  tlw  Cbirf 
In  formation  Officer. 

jFR  Doc.  02-2601.T  Kiled  10-10-02:  H:4.^)  anil 
BILLING  COD€  3510-22-S 


DEPARTMENT  OF  COMMERCE 

[I.D.  100702C] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  forclearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Applications  and  Reports  for 
Registration  as  a  Tanner  or  Agent. 
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Form  Numberfs):  None. 
OMB  Approval  Number.  0648-0179. 
Type  of  Request  Regular  submission. 
Burden  Hours:  102. 
Number  of  Respondents:  51. 
Average  Hours  Per  Response:  2. 
Needs  and  Uses:  The  Marine  Manunal 
Protection  Act  (MMPA)  mandates  the 
protection  and  conservation  of  marine 
mammals  and  makes  the  taking,  killing 
or  serious  injury  of  marine  mammals, 
except  under  permit  or  exemption,  a 
violation  of  the  Act.  An  exemption  is 
provided  for  Alaskan  natives  to  take 
marine  mammals  if  the  taking  is  for 
subsistence  or  for  creating  and  selling 
authentic  native  articles  of  handicraft 
and  clothing.  Possession  of  marine 
mammals  and  marine  mammal  parts  by 
other  than  Alaskan  natives  is  therefore 
prohibited.  As  native  handicrafts  are 
allowed  by  the  MMPA  to  enter  interstate 
commerce,  an  exemption  is  also  needed 
to  allow  non-natives  to  handle  the  skins 
or  other  marine  mammal  product, 
whether  to  tan  the  pinniped  hide  or  to 
act  as  an  agent  for  the  native  to  sell  his 
handicraft  products.  Persons, register  for 
an  exemption,  and  registered  parties 
must  file  annual  reports.  The 
information  is  needed  by  NOAA  to 
manage  the  program  and  provide  for 
effective  law  enforcement. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 
Frequency.  On  occasion;  annually. 
I         Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
CommerCfe,  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  Octoberl,  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  02-26016  Filed  10-10-02;  8:45  am] 
BILUNG  CODE  3S1fr-22-^ 


DEPARTMENT  OF  COMMERCE 
[I.D.  100802A] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Report  of  Whaling  Operations. 

Form  Numberfs):  None. 

OMB  Approval  Number.  0648-0311. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  48. 

Number  of  Respondents:  52. 

Average  Hours  Per  Response:  30 
minutes  for  a  Captain  to  report  and  to 
mark  gear;  5  minutes  for  a  Native 
American  whaling  commission  to  enter 
a  Captain's  report  into  its  report;  and  5 
minutes  for  a  commission  to  fax  a  report 
to  NOAA. 

Needs  and  Uses:  Native  Americans 
are  allowed  to  conduct  certain 
aboriginal  subsistence  whaling  in 
accordance  with  the  provisions  of  the 
International  Whaling  Commission 
(IWC).  Captains  participating  in  these 
operations  must  submit  certain 
information  to  the  relevant  Native 
American  whaling  organization  about 
strikes  on  and  catch  of  whales.  Anyone 
retrieving  a  dead  whale  is  also  required 
to  report.  Captains  must  place  a 
distinctive  permanent  identification 
mark  on  any  harpoon,  lance,  or 
explosive  dart  used,  and  must  also 
provide  information  on  the  mark  and 
self-identification  information.  The 
relevant  Native  American  whaling 
organization  receives  the  reports, 
compiles  them,  and  submits  the 
information  to  NOAA.  The  information 
is  used  to  monitor  the  hunt  and  to 
ensure  that  quotas  are  not  exceeded. 
The  information  is  also  provided  to  the 
International  Whaling  Commission, 
which  uses  it  to  monitor  compliance 
with  its  requirements. 

Affected  Public:  Individuals  or 
households,  not-for-profit  institutions. 
Frequency. 

Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer.  David  Rostker. 
(202) 395-3897! 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266.  Department  of 
Commerce.  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 


DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated;  Oc  tober  ,<.  2002. 
Gwellnar  Banks. 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Do(.  02-26017  Filc<l  1(1- 10-02;  8:45  ami 
BILUNG  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Docket  No.  010222048-2229-04 

The  wills,  Codicils,  and  Testamentary 
Trusts  Exception  to  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTL-K), 
U.S.  Department  of  Commerce 
ACTION:  Notice.  Request  For  Comments 

SUMMARY:  Section  101  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229. 
codified  at  15  U.S.C.  §§  7001  et  seq. 
("ESIGN"  or  "the  Act"),  preserves  the 
legal  effect,  validity,  and  enforceability 
of  signatures  and  contracts  relating  to 
electronic  transactions  and  electronic 
signatures  used  in  the  formation  of 
electronic  contracts.  15  U.S.C.  §  7001(a). 
Section  103  (a)  and  (b)  of  the  Act. 
however,  provides  that  the  provisions  of 
section  101  do  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding  court  documents; 
probate  and  domestic  law  matters: 
certain  provisions  of  state  uniform 
commercial  codes:  utility  service 
cancellations,  real  propert\  foreclosure 
and  defaults;  insurance  benefits 
cancellations:  product  recall  notices; 
and  documents  related  to  hazardous 
materials  and  dangerous  substances.  15 
U.S.C.  §§  7003(a). (b).  Section  103  of  the 
Act  also  requires  the  Secretary  of 
Commerce,  through  the  Assistant 
Secretar\-  for  Communications  and 
Information,  to  review  the  operation  of 
these  exceptions  to  evaluate  whether 
thev  continue  to  be  necessar\  for 
consumer  protection,  and  to  make 
recommendations  to  Congress  based  on 
this  evaluation.  15  U.S.C.  §  7003(c)(1). 
This  Notice  is  intended  to  solicit 
comments  from  interested  parties  for 
purposes  of  this  evaluation,  specifically 
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on  the  wills,  codicils,  and  testamentary 
trusts  exception  to  the  ESIGN  Act.  See 
15  U.S.C.  §  7003(a)(1).  NTIA  will 
publish  separate  notices  requesting 
comment  on  the  other  exceptions  listed 
in  section  103  of  the  ESIGN  Act. ' 
DATES:  Written  comments  and  papers 
are  requested  to  be  submitted  on  or 
before  December  10.  2002. 
ADDRESSES:  Written  comments  should 
be  submitted  to  [osephine  Scarlett. 
National  Telecommunications  and 
Information  Administration.  14th  Street 
and  C^onstitution  Avenue.  N.W.. 
Washington.  DC  20230.  Paper 
submissions  should  include  a  three  and 
one-half  inch  computer  diskette  in 
HTML.  ASCII.  Word,  or  WordPerfect 
format  (please  specify  version). 
Diskettes  should  be  labeled  with  the 
name  and  organizational  affiliation  of 
the  filer,  and  the  name  of  the  word 
processing  program  used  to  create  the 
document.  In  the  alternative,  comments 
may  be  submitted  electronicallv  to  the 
following  electronic  mail  address: 
esign^tudv    uillsfLntui  docsov. 
Comments  submitted  via  electronic  mail 
also  should  be  submitted  in  one  or  more 
of  the  formats  specified  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  abfiut  this  request  for 
comment,  contact:  losephine  Scarlett. 
Attorney.  Office  of  the  Chief  Counsel, 
NTIA,  14di  Street  and  Constitution 
Avenue.  N.W  .  Washington.  DC  20230. 
telephone  (202)  482-1816  or  electronic 
mail:  jscnrlettfintiadoc  gov.  Media 
inquiries  should  be  directed  to  the 
Office  of  Public  Affairs,  National 
Telecommunitations  and  Information 
Administration,  at  (202)  482-7002. 
SUPPLEMENTARY  INFORMATION: 

Background:  Electronic  Signatures  in 
Global  and  National  Commerce  Act 

Congress  enacted  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
114  Stat.  464  (2000).  to  facilitate  the  iisf 
of  electronic  records  and  signatures  in 
interstate  and  foreign  commerce  and  to 
remove  uncertaintv  about  the  validit\  nf 
contracts  entered  into  electronicallv. 
Section  101  recjuires.  among  other 
things,  that  electronic  signatures, 
contracts,  and  records  be  given  legal 
effect,  validity,  and  enforceability. 
St!Ctions  103(a)  and  (b)  of  the  Act 
provides  that  the  requirements  of 
section  101  shall  not  applv  to  contracts 


Ciiimnenls  submittfd  in  rRspnnse  to  Federal 
Register  notices  requesting  t  onimeiit  on  the  other 
exceptions  to  ESIGN  will  hv  cunsidered  as  part  nt 
the  same  section  103  evaluation  and  not  as  a 
separate  review  of  the  \c\  KV\.\  is  also  evaluating 
the  court  documents  exception  to  ESIGN.  Sep  67 
Fpd.Reg.  56277  (Sept.  3.  2002). 


and  records  governed  bv  statutes  and 
regulations  n-garding:  court  documents 
and  records,  probate  and  domestic  law 
matters;  documents  executed  under 
certain  provisions  of  state  commercial 
law;  consumer  law  covering  utility 
services,  real  property  foreclosures  and 
defaults,  and  insurance  benefit  notices: 
product  recall  notices;  and  hazardous 
materials  documents. 

The  statutorv  language  providing  for 
an  exception  to  section  101  of  ESIGN  for 
wills,  codicils  and  testamentary  trusts  is 
found  in  section  103(a)  of  the  Act: 

■Sec.  103.  1 15  U.S.C.  7003]  Specific 
E.xir'ptinns. 

la  I  E.\ct^ptfd  Requiwnwnts. —  The 
provisions  of  section  101  shall  not  apply 
to  a  c;ontract  or  other  record  to  the 

extent  it  is  governed  by — 

*  It   *   * 

(1)  a  State  statute,  regulation,  or  other 
rule  of  law  governing  the  creation  and 
execution  of  wills,  codicils,  or 

testamentary  trusts; 

*  *   *   *  ' 

The  statutorv  lanp,iiaoe  re.^iiiring  the 
Assistant  Sec:retary  for  Communications 
and  Information  to  submit  a  report  to 
Congress  on  the  results  of  the  evaluation 
of  the  section  103  exceptions  to  the 
HSIGN  Act  is  found  in  section  103(c)(1) 
i>f  the  Act  as  set  forth  below. 

tcj  Review  of  Exceptions. — 

11  \  Evaluation  required. —  The 
Secretary  of  Commerce,  acting  through 
the  Assistant  Secretary  for 
(Communications  and  Information,  shall 
review  the  operation  of  the  exceptions 
in  subsectiims  (a)  and  (b)  to  evaluate, 
over  a  period  of  3  years,  whether  such 
exceptions  continue  to  be  necessary  for 
the  protection  of  consumers.  Within  3 
years  after  the  date  of  enactment  of  this 
Act.  the  Assistant  Secretary  shall  submit 
a  report  to  Congress  on  the  results  of 
such  evaluation. 

Wills,  Codicils,  and  Testamentary 
Trusts 

Wills,  codicils,  and  testamentary 
trusts  are  documents  used  by  an  owner 
(donor  or  testator)  of  real  or  personal 
property  to  transfer  that  propertv  from 
the  testator  to  other  persons  or  entities 
(beneficiaries)  after  the  death  of  the 
testator.  State  legislatures  and  state 
courts  have  primary  jurisdiction  for 
establishing  procedures  and  rules  that 
govern  wills,  codicils,  and  testamentary 
trusts  when  there  is  some  relationship 
between  tht?  state,  and  either  the 
property  or  the  testator.  The  ESIGN 
exception  for  wills,  codicils,  and 
testamentary  trusts  means  that  when 
either  of  these  dtjcuments  is  executed 
electronically  or  using  an  electronic 


signature,  the  document  is  not  required 
to  be  accorded  the  same  legal  validity  or 
effect  as  a  paper  document.  Section 
102(a)(1)  of  ESIGN  provides  that  the 
states  may  adopt  electronic  transactions 
statutes,  however,  that  give  the  state 
exclusive  jurisdiction  with  regard  to 
electronic  transactions  that  occur  within 
the  state.  See  15  U.S.C.  §  7002(a).  This 
section  allows  states  to  modify,  limit,  or 
supersede  the  application  of  ESIGN  to 
electronic  transactions  that  occur  within 
the  state  law  by  adopting  either  the 
Uniform  Electronic  Transactions  Act 
(known  as  UETA)  as  approved  and 
recommended  for  enactment  by  the 
National  Conference  of  Commissioners 
on  Uniform  State  Laws  (NCCUSL)  or  a 
statute  that  specifies  an  alternative 
procedure  for  the  use  and  acceptance  of 
electronic  signatures,  which  complies 
with  the  provisions  of  ESIGN.  See  id. 

States  have  used  section  102(a)(1)  of 
ESIGN  to  adopt  electronic  transactions 
laws  that  exclude  state-exclusive  areas 
from  the  application  of  ESIGN  or  the 
state's  electronic  transactions  law. 
Approximatelv  thirtv-nine  states  have 
adopted  the  version  of  UETA 
recommended  by  NCCUSL  or  their  own 
version  of  UETA.  See  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  at  http:// 
www.nccusl.org/nccusl/ 
LegislativeByState.pdf.  The  legislative 
history  of  UETA  enunciated  by  the 
NCCUSL  provides  a  rationale  for 
excluding  certain  types  of  documents 
from  the  scope  of  the  law.  Id.  According 
to  the  legislative  notes  of  the  Drafting 
Committee  for  UETA.  some  exclusions 
were  warranted  while  other  areas 
should  not  be  omitted  from  the  state 
UETA  laws.  See  id.  at  13-16.  The 
comments  on  the  UETA  final  draft  states 
that  the  exclusion  of  wills,  codicils,  and 
testamentary  trusts  is  largely  salutary 
given  the  unilateral  context  in  which 
the  records  are  created  and  the  unlikely 
use  of  such  records  in  "transactions"  as 
defined  by  UETA.  Id.  at  14.  n.  4.  The 
notes  provide  that  an  electronic 
transaction  is  an  interaction  between 
two  or  more  persons,  while  a  document 
such  as  a  will,  trust,  or  health  care 
power  of  attorney  evidences  a  unilateral 
act  that  is  not  covered  bv  the  Act.  Id.  at 
13. 

The  majority  of  the  states  that  have 
passed  UETA  laws  have  expressly 
excluded  wills,  codicils,  testamentary 
trusts  from  the  operation  of  the  state 
electronic  transactions  laws.  Id.  The 
absence  of  an  exception  in  a  state's 
LIETA  law  for  wills,  codicils,  and 
testamentary  trusts,  however,  does  not 
automatically  make  these  documents 
subject  to  that  law.  If  the  underlying 
substantive  law  requires  a  paper  writing 
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or  prohibits  the  use  of  an  electronic 
signature  for  the  formation  of  these 
documents,  electronic  documents  for 
wills,  codicils,  and  testamentary  trusts 
would  not  be  legally  valid.  For  example, 
the  Maryland  Code  provides  that  every 
will  shall  be  in  writing,  signed  by  the 
testator,  attested  to  and  signed  by  two  or 
more  credible  witnesses  in  the  presence 
of  the  testator.  Md.  Code  Ann.,  Estates 
and  Trusts,  §4-102.  Although  the  law 
does  not  expressly  preclude  the  use  of 
electronic  signatures  or  documents,  the 
Maryland  Rules  do  not  consider  a 
photocopy  or  facsimile  copy  of  a  will  or 
codicil  as  em  original  document  for 
purposes  of  filing  with  the  Register  of 
Wills.  See  Md.  Code  Ann..  Estates  and 
Trusts,  Rule  6-108  (b).  Alternatively, 
another  state's  substantive  law 
governing  wills  and  probate  matters 
may  allow  documents  to  be  formed  in 
an  electronic  format  or  established  using 
an  electronic  signature. 

The  legislative  history  of  the  ESIGN 
Act  does  not  indicate  the  intent  of  the 
drafters  in  making  an  exception  for 
wills,  nnrlirils,  and  testamentary  trusts. 
However,  the  personal  nature  of  the 
information  disclosed  in  these 
documents  and  the  relative  privacy 
interests  of  the  donor  and  beneficiaries 
may  raise  issues  that  do  not  arise  in 
legal  proceedings  involving  commercial 
or  other  civil  matters.  Information 
regarding  changes  in  state  law  to  allow 
electronic  filings  or  access  to  documents 
pertaining  to  testamentary  documents 
would  assist  in  the  evaluation  of 
whether  consumers  would  be 
adequately  protected  if  the  wills, 
codicils,  and  testamentary  trusts 
exception  to  ESIGN  is  eliminated  from 
the  Act. 

The  ESIGN  Section  103  Evaluation 

The  ESIGN  Act  directs  the  Assistant 
Secretary  of  Communications  and 
Information  to  conduct  an  evaluation  of 
the  exceptions  set  out  in  section  103  of 
the  Act  to  determine  whether  the 
exceptions  continue  to  be  necessary  for 
the  protection  of  consumers,  and  to 
submit  a  report  to  Congress  on  the 
results  of  the  evaluation  no  later  than 
June  30,  2003.  The  Assistant  Secretary 
for  Communications  and  Information  is 
the  chief  administrator  of  NTIA.  As  the 
President's  principal  advisor  on 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement,  NTIA  is  the 
executive  branch  agency  responsible  for 
developing  and  articulating  domestic 
and  international  telecommunications 
policy. 

The  ESIGN  section  103  evaluation  of 
the  wills,  codicils,  and  testamentary 
trusts  exception  is  intended  to  evaluate 


the  current  status  of  the  law  and 
procedure  regarding  this  issue,  in 
preparation  for  a  report  to  Congress  on 
whether  this  exception  remains 
necessary  to  protect  consumers.  This 
evaluation  is  not  a  review  or  analysis  of 
laws  relating  to  these  documents  for  the 
purpose  of  recommending  that  Congress 
draft  legislation  or  propose  changes  to 
those  laws  but  to  advise  Congress  of  the 
current  state  of  law,  practice,  and 
procedure  regarding  this  issue. 
Comments  filed  in  response  to  this 
Notice-should  not  be  considered  to  have 
a  connection  with  or  impact  on  ongoing 
specific  federal  and  state  procedures  or 
rulemaking  proceedings  concerning 
wills,  codicils,  or  testamentary  trusts. 

Invitation  to  Comment 

NTIA  requests  that  all  interested 
parties  submit  written  comment  on  any 
issue  of  fact,  law.  or  policy  that  may 
assist  in  the  evaluation  required  by 
section  103(c).  We  invite  comment  from 
all  parties  that  may  be  affected  by  the 
removal  of  the  wills,  codicils,  and 
teetamentar),'  trusts  exception  from  the 
ESIGN  Act  including,  but  not  limited  to. 
state  agencies  and  organizations, 
national  and  state  bar  associations, 
consumer  advocates,  and  estate  law 
practitioners.  The  comments  submitted 
will  assist  NTIA  in  evaluating  the 
potential  impact  of  the  removal  of  the 
wills,  codicils,  and  testamentary  trusts 
exception  from  ESIGN  on  state  estate 
law.  and  state  electronic  transactions 
laws.  The  following  questions  are 
intended  to  provide  guidance  as  to  the 
specific  subject  areas  to  be  examined  as 
a  part  of  the  evaluation.  Commenters  are 
invited  to  discuss  any  relevant  issue, 
regardless  of  whether  it  is  identified 
below. 

1.  Describe  state  laws,  if  any,  that 
allow  for  the  creation,  access,  filing  or 
probate  wills,  codicils,  or  testamentary 
trusts  are  by  electronic  means,  including 
video  or  audio  versions. 

2.  Discuss  how  statutes  that  require 
written  documents  for  trusts,  wills,  and 
testamentary  trusts  may  be  affected  if 
the  exception  is  eliminated  from  the 
ESIGN  Act. 

3.  State  how  consumers  would  be 
affected  if  the  exception  is  eliminated 
from  the  ESIGN  Act.  Describe  the  laws 
or  methods  that  would  be  available  for 
consumer  protection  if  the  exception  for 
wills,  codicils,  and  testamentary  trusts 
is  eliminated  from  the  Act. 

4.  Describe  any  state  or  federal  law, 
other  than  ESIGN  or  UETA.  that 
requires  wills,  codicils,  and 
testamentary  trusts  to  be  excluded  from 
the  operation  of  ESIGN  or  the  state 
uniform  electronic  transactions  law. 


5.  Describe  uniform  laws  that  allow 
wills,  codicils,  or  testamentary  trusts  to 
be  created,  authenticated,  filed,  or 
admitted  to  probate  in  an  electronic 
format  or  using  an  electronic  signature. 

6.  Discuss  any  unique  issues 
surrounding  the  executi(m  of  wills, 
codicils,  and  testamentary  trusts  that 
may  be  considered  in  determining 
whether  these  documents  may  be 
processed  in  an  electronic  format.  This 
list  is  not  exhaustive  and  any  other 
issue  relevant  to  the  execution  of  wills, 
codicils,  or  testamentary  trusts  may  be 
discussed. 

a.  privacv  and  security  of  information 
contained  in  the  will; 

b.  authentication  of  signatures  for 
testator  and  witnesses; 

c.  retention  and  storage  of  electronic 
documents; 

d.  software  compatibility  and 
development;  and 

e.  the  impact  of  advances  in 
technology  during  the  lifetime  of  the 
donor  on  the  probate  process. 

7.  Discuss  any  other  documents 
related  to  the  probate,  filing,  or 
execution  of  wills,  codicils  and 
testamentary  trusts  that  courts  accept  in 
electronic  form  (including  but  not 
limited  to,  letters  of  administration, 
notice  of  appointment  of  personal 
representative,  notice  of  publication, 
personal  notice  to  heirs). 

8.  Discuss  whether  any  uniform  laws 
governing  wills,  codicils,  or 
testamentary  trusts  have  been  adopted 
and  the  impact  on  these  law  s  if  the 
ESIGN  exception  for  these  documents  is 
eliminated  (e.g..  the  Uniform  Probate 
Code,  the  Uniform  Intestacy.  Wills,  and 
Donative  Transfers  Act). 

9.  Provide  a  description  of  any 
instance  in  which  wills,  codicils,  or 
testamentary  trusts  have  been  executed 
in  an  electronic  format.  Discuss  whether 
there  are  plans  to  implement  procedures 
for  the  on-line  execution  of  such 
documents. 

Please  provide  copies  of  studies, 
reports,  opinions,  research  or  other 
empirical  data  referenced  in  the 
responses. 

Dated:  October  7.  2002. 
Kathy  D.  Smith, 

Chief  Counsel.  National  Telecommunications 
and  Information  Administration 
jFR  Doc.  02-25942  Filed  10-10-02:  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Information  Quality  Guidelines:  Notice 
of  Availability 

agency:  (  i.n-i;in.'r  i'nnluLt  .Safety 

action:  Notice. 

summary:  Th>'  CiiiiMimtT  ['fuiiict  Safety 
( iDmniissiDii  l^  iinnnuiK  in.;  th'' 
.i\"iiildbilit\'  iif  Its  final  (.iiiilfliii--^  tor 
Kiisurmi.;  t^l^■  Qu,iiit\ ,  ()b|('<:ti\'ity, 
L'tilit\    .iiui  liitf'urit\    if  Infiirination 
dissrinmat'MJ  •.]\  ;h''  (  i  iniinis^ii  m'i 

EFFECTIVE  DATE:  October  11,  2002. 
ADDRESSES:  ( )tficf  of  the  Secretary', 

(  (iiisiimtr  I'miiuct  Safetv  Commission. 
\\  i^iiiri'^t'iii    DCJOJO"   I )r  that  office. 

ri). 'Ill  lOJ    Ka>t-W.'-~t  fii-h\va\-. 
Bt'tht^s.ia.  Mar\  lanil  J()H14 
FOR  FURTHER  INFORMATION  CONTACT: 
Mdr\  kt'Ut'\    ( )ffii  .■  ■  '\  liiti  irinatiiiii 
^•■r\  It  fs   {  -n^uriwT  I'r.  hIik  t  Safety 
Cnniiius^;    !i     Iii!-".II4-01I()()  t'xt.  22;JO. 
•  '-mail  ;;:/vf;'>f'.''_', 7;>i   ,'"v    ur  Terry 
Hard\    Office  of  Plannin_;  iiid 
KvaluatKin,  JOl-'iOl-  ()41t>  •■xt    ZlQl.  >>- 
mail  th(ir(i\'<!('p^:   _!'  u 
SUPPLEMENTARY  INFORMATION:   !  hese 
_:uuli'iiiif>  iiiii  ^i,[i['> 'ft; II;:  li  i'  iiiii>'iits 
art'  -ivaiiablt'  ^n  ttic  inti'riu't  at  !:!t:i 
uuu    psc.gov/library/ 
inf(ii;uidelinfss  html  and  are  issued 
pursuant  to  section  515  of  thr  I'rt'asiir\ 
dud  dent'ral  (;o\errunent 
.Appropriations  .\(  t  for  Fis(  ai  ^'^ar  _'(!()! . 
Public  I.aw  l()b-T54    uhi(  l"i  niaiidat-'ii 
that  the  Otfife  of  Manat^enient  and 
Budyet  lOMf]-  issue  ^o\Mrninfiit--A  idf 
';;uidelint's  that  "firnvidf  [)oh(  \  and 
pro(  edural  ^uid.iiu  e  to  Ffdt'ral  a^fiu  i^'s 
for  eusurini;  aiui  iiiaxinii/int;  the 
quahtw  oh]e(^ti\it\'.  utihtw  .ind  int'"4Mt\ 
of  intorniation  Mm  ludint;  statistu  al 
information    disseminated  h\  Fcder.ii 
diienc  les  ■  The  statute  fu^th^'r  requires 
OMB  to  requir>'  each  Federal  at;encv  to 
issue  its  own  guidelines   OMBs 
amended  final  guidani  e  appears  at  BT" 
FR  H452.  February  22    20(12,  and  at 
http:    vvuu  whilfhoii^f  iinv  oinb/tcdrf'i: 
final jnli)nniitiimjjiuiht\  htm  The 
OMB  t^uidelines.  as  further  re\  iscd  at  *-•" 
FR  Mrq:-.  March  4,  2002,  re(iuired  .mi  li 
Federal  agenc\'  to  post  its  own  draft 
guidelines  im  th"  internet  In  Ma\   1, 
2002.  \vhi(  h  the  Consumer  ProdiK  t 
Safet\  (iominission  has  done  The^c 
final  tjuidelines  incorpiorate  (  omments 
from  the  public  dnfi()MB    Hereafter, 
starting  on  lanuar\-  1.  2004,  agem  les 
must  file  annual  fiscal  \ear  reports  to 
O.MB  on  the  number,  nature  and 
resolution  of  complaints  about  alleged 
noncompliam  e  uith  the  ageiu  \' 
guidelines. 


.\  [taper  I  opi\  of  the  guidelines  mav 
,ilso  [)e  obtained  b\  telephoning  Marv 
keLse\  at  ,U)l-,504-00()0  ext,  2230, 

Dated:  October  7.  2002. 
Todd  Stevenson. 

Svcretun  .  (.o/i.su/iier  Pmduct  Salety 
Commission. 

'FKDe.     ilj    JV)!4  [olfl  lll-I0-n2;  H  45  anil 

BILLING  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  (  )ffii  >'  of  the  I  'nder  Secretary  of 

l)eteii-,e    1 'ersi iiuiel  aiul  Readiness), 

ACTION:  Notice. 


In  (  I  ini[)lian(  e  with  Section 
3506(c)(2)(A)  of  the  F.iperwork 
Redu'tion  .\(\  of  l')()5,  the  Office  if  the 
lihier  Sei  ret.uA  of  Defense  iPersonnel 
and  Ke,idiness  I  .iiHioiHK  es  the  following 
[iiopnsed  leiiist.itement  of  a  pubHc 
nitormatioii  i  ollei  tion  and  seeks  public 
comment  on  the  [irovisions  thereof 
Comments  .ire  invited  on:  (a)  Whether 
the  [iri  iposed  collection  of  information 
i.s  nei  ess,ir\  tor  the  proper  performance 
of  the  fuiu  tions  of  the  agencv.  including 
wliether  the  information  shall  have 
practu  ,il  utilitv  :  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  colUH:tion:  (c) 
•.\a\  s  tii  eiih.ince  the  (jualitv.  utility,  and 
I  laritv  of  the  information  to  be 
1  ojlei  ted.  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  incluiiing  through  the  use 
iif  uitoniated  collec:tion  techniques  or 
otlier  forms  of  information  technology. 

DATES:  ( .oiisideration  will  be  gi\'en  to  all 
(  omments  received  by  December  10. 

2(102 

ADDRESSES:  Written  (  omments  and 
re(  (immendations  on  the  proposed 
information  collection  should  be  sent  to 
the  { )ffi(  e  of  the  I 'nder  Secretary  of 
Defense  (Personnel  and  Readiness) 
Fon  e  M<tnagement  F'olicy)  (Military 
( :omiiiiinit\  and  Family  Policy) 
Fdui  citional  Opportunities  Directorate. 
.\  rr\    Rebecca  Posante.  1745  [efferson 
Da\  Is  Highway.  Suite  .J02.  .-Arlington. 
Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
recjuest  more  information  on  this 
proposed  infc>rmation  collection  or  to 
obtain  a  i:op\  of  the  prcjpcjsal  and 
assoc  lated  c:ollec:tion  instruments. 
please  write  to  the  above  address  or  call 
Rebec:ca  Posante  at  (703)  602-4949 
xll4. 


Title.  Applicable  Form,  and  OMB 
Control  Sumher:  Exceptional  Family 
Member  Medical  and  Educational 
Summary  Form;  DO  Form  2792.  (3MB 
Control  Number  0704-0411. 

Xpcds  and  Cses.  This  information 
collection  requirement  is  necessary  to 
screen  members  of  military  families  to 
determine  if  they  have  special  medical 
or  educaticmal  conditions  so  that  these 
c:onditions  can  be  taken  into 
consideration  when  the  service  member 
is  being  assignecf  to  a  new  location  with 
his  her  famih    The  infcjrmation  is  used 
b\  the  personnel  system  to  identifv' 
special  considerations  necessary  for 
future  assignments.  The  DD  Form  2792, 
Exceptional  Family  Member  Medical 
and  Educational  Summary,  associated 
u  ith  this  information  collection,  will 
also  be  used  bv  civilian  personnel 
offic:es  to  identify  family  members  of 
civilian  employees  who  have  special 
needs  in  order  to  advise  the  civilian 
employee  of  the  a\ailability  of  services 
in  the  loc:ation  where  they  will  be 
potentially  employed.  Local  and  state 
sc:hool  personnel  will  complete  the 
educational  porticm  of  DD  Form  2792 
for  children  requiring  special 
educational  services. 

Affected  Public:  Individuals  or 
households;  State,  local  and  tribal 
government. 

Annual  Burden  Hours:  3.188. 

.\umber  of  Respondents:  12.757. 

Responses  Per  Respondent:  1 

Average  Burden  Per  Response:  15 
minutes. 

Frequpncy:  tri-annually. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  Military  Departments  of  the 
Department  of  Defense  screen  all  family 
members  prior  to  a  service  member  and 
Federal  employee  being  assigned  to  an 
overseas  location  and  to  some 
assignments  in  the  United  States.  DD 
Form  2  792.  Exceptional  Family  Member 
Medical  and  Educational  Summary 
Form,  will  be  completed  for  famih 
members  who  have  been  identified  with 
a  special  medical  or  educational  need  to 
document  the  medical  or  educational 
needs  and  service  requirements.  Their 
needs  will  be  matched  to  the  resources 
available  at  the  overseas  location  to 
determine  the  feasibility  of  receiving 
appropriate  services  in  that  location. 
The  information  is  used  by  the  Military 
Sc>rvice's  personnel  offices  for  purposes 
of  assignment  only.  DD  Form  2792  will 
also  be  completed  for  family  members  of 
civilian  employees  to  document  their 
special  health  or  educational  needs  in 
order  to  advise  the  civilian  employee  of 
the  availability  of  the  needed  services. 
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Dated:  October  3,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  02-25939  Filed  10-10-02;  8:45  am] 
BILUNG  CODE  5001-Oft-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  02-62] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 


requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
I.  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  02-62  with 
attached  transmitta'   policy  justification. 
and  Sensitivity  of     ;chnology. 

Dated:  October  ;),     )02, 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

B4LUNG  CODE  5001 -OS-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON  DC  20301-2800 


3  0  SEP  2002 

In  reply  refer  to: 
1-02/013049 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-62 
and  under  separate  cover  the  classified  offset  certificate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA )  to  Hungary  for  defense  articles  and  service  estimated  to  cost  $55  million.  Soon 
after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the 
unclassified  portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  .\ct  ( AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
w  ith  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  (50  L'.S.C. 
A  pp.  2411(c>).  Information  about  offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confidential  attachment. 

Sincerelv, 


Attachment 
As  stated 

Separate  Coer: 
Offset  certificate 


Richard  J.  |^4iM68 
Acting  Director 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  .Armed  Services 
House  Committee  on  .Appropriations 
Senate  Committee  on  .Appropriations 
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Transmittal  No.  02-62 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bKl) 
of  the  Arms  Export  Control  Act,  as  amended 


(!)       Prospective  Purchaser;  Hungary 

(ii)       Total  Estimated  Value: 

Major  Defense  Equipment*  $25  million 

Other  $30  million 

TOTAL  $55  million 

(Ui)       Description  and  Quantity  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  160  AIM-9M-8/9  Sidewinder  missiles,  training 
missiles,  AU-Up-Roimd  containers,  software  integration,  test  and  tool  sets, 
support  equipment,  maintenance  facilities,  spare  and  repair  parts,  personnel 
training  and  equipment,  publications,  VJS.  Government  and  contractor 
ragineering  and  other  related  elements  of  logistics  support. 

(iv)       MiMtarv  Department:  Navy  (AAB) 

(v)       Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Commissinn.  Fee,  etc.  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(viii)       Date  Report  Delivered  to  Congress: 


3  0  SEP  2002 


*  as  deflned  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  ILSTIFICATION 

Hungary  -  AI\l-9.Vl-8/9  Sidewinder  Missiles 

The  Government  of  the  Republic  of  Hungary  has  requested  a  possible  sale  of  160  AIM-9M-8/9 
Sidewinder  missiles,  training  missiles,  All-Lp-Round  containers,  software  integration,  test  and 
tool  set^,  support  equipment,  maintenance  facilities,  spare  and  repair  parts,  personnel 
training  and  equipment,  publications,  U.S.  (Government  and  contractor  engineering  and  other 
related  elements  of  logistics  support.  1  he  estimated  cost  is  $55  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
L  nited  States  by  improving  the  military  capabilities  of  Hungary  and  further  weapon  system 
standardization  and  interoperability  with  U.S.  forces.  These  missiles  will  enhance  the 
Hungarian  Air  Force's  air-to-air  intercept  defensive  capability. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  w  ill  be  Raytheon  Systems  Corporation  of  Tucson,  Arizona.  One  or 
more  proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  several  U.S.  Government 
and  contractor  representatives  for  one-week  intervals  to  participate  in  program  review  and 
technical  reviews  to  Hungary. 


There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-62 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act,  as  amended  (U) 

Annex 
Item  No.  vii 


(vii)  Sensitivity  of  Technology: 

1.  The  external  view  of  the  AIM-9M-8/9  Sidewinder  missile  is  Unclassified  and  not 
sensitive.  Adyanced  technology  included  in  the  missile:  Active  Optical  Target  Detector 
(AOTD),  Gyro  Optics  Assembly  within  the  Guidance  Control  Section  (GCS),  Infrared 
Countermeasures  (IRCM),  Detection  and  Rejection  Circuitry,  and  a  reduced  smoke  rocket 
motor.  The  equipment/hardware,  software,  and  maintenance  are  classified  Confidential. 
Pilot  training  is  classified  Secret  Manuals  and  technical  documents  are  classified  Secret. 
Performance  and  op^^ting  information  is  classified  Secret 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware-and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
that  could  reduce  overall  effectiveness. 

3.  A  determination  has  been  made  that  Hungary  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  Is  necessary  m  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 
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IFR  Dix;-  02-25941  Filed  10-10-02:  8:45  ami 

BILLING  COOe  5001 -08-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Advisory 
Board  Closed  Panel  Meeting 

agency:  Department  of  Defense,  Defense 

lutflli^ence  Agency. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  provisions  of 
SuliNfction  (d)  of  Section  10  of  Piihln 
Law  42-463.  as  anifncif-d  bv  St-ction  5 
of  Publu   Law  94-409.  notice  is  hfreh"' 
given  that  a  closed  meeting  of  the  01 
Advisorv'  board  has  been  scheduled  .i> 
follows: 

DATES:  6-7  November  2()0J  lOmid  ,i  in 
to  1~()0  p  m.). 

ADDRESSES:  The  Pentagon.  Defense 
Intelligence  Agencv,  Director's 
(  nnft'renrt'  room,  1F2B7 
FOR  FURTHER  INFORMATION  CONTACT:  Ml 
Lawrence  R  (^iriifL;!''   Pru^riin 
Manager.  DIA  .^dN  isiir\  Board.  7400 
[defense  Pentagon.  Washington,  DC 
.i0-t()i-"40O  ~0iT,'r--Kn8 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  .552b(c)(I),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  board  will  receive  briefings 
on  and  discuss  several  current 
intelligence  issues  and  advise  the 
.Acting  Director,  DIA.  on  related 
departmental  matters. 

I).ited   (X  Ir.ber  3.  2002. 
Patricia  L.  Toppings. 

Mternatt'  ( ^SD  Frdrral  Rfgistar  Liaison 
UffictT.  Dt'iMrtnwnl  of  Deffnst'. 
IFR  O'w    nj-2=iM  18  Filed  10-10-02.  8.45  ami 

BILLING  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisor)'  Committee 
rn>'>'ting  date  change. 

SUMMARY:  On  Wednesday.  March  13, 

200:'  (67  FR  1 1293)  the  Department  of 
Defense  announced  closed  meetings  of 
the  Defense  Science  Board  Task  Force 
on  Discriminant  Use  of  Force  The 
meeting  scheduled  for  October  21-22. 
2002.  has  been  rescheduled  to  December 
3-4   JOliJ  The  meeting  will  be  held  at 
S.M(     4001  N.  Fairfax  Drive,  Arlington, 
\A 


LJdteii:  Dctuher  1.  2002. 
Patricia  L.  Toppings, 

AltiTiiatc  ( )SD  h'l-iltral  Register  Liaison 
Ofllrvr.  Dt'partmcnt  of  Defense.  , 

!FR  n<M    0J-2=^'14(1  Fil.vl  10-10-02;  8:45  am) 
BILLING  CODE  5001 -08-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Proposed  Information 
Collection;  Commander,  Naval  Sea 
Systems  Command 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 


SUMMARY:  The  Naval  Sea  Systems 

( ;nininand  (NAVSKASYSCOM] 
aiuiouiH  fN  li  proposed  extension  of  a 
[iifvimisU  .ipproved  public  information 
<  nllci  tioii  .iiid  seeks  public  comment  on 
the  provisions  thereof  (Comments  are 
invited  on:  (a)  Whether  the  proposed 
( iiilei  tion  of  information  is  necessary 
tor  the  proper  performance  of  the 
tiiiK  tioiis  of  the  dgencv.  int  hiding 
whether  the  information  shall  ha\e 
practical  utilitv:  (b)  the  accuracy  of  the 
agencv's  estiiii.ite  of  the  burden  of  the 
proposed  intorination  collecticm;  (c) 
ways  to  enhiiiK  e  llie  riuality,  utility,  and 
claritv  of  the  information  to  be 
collected,  and  (d)  wavs  to  minimize  the 
burden  of  the  information  collection  on 
rc^spondeiits.  iiK  liuiing  through  the  use 
of  automated  i  oUn  tioii  te(  hniques  or 
iitlier  forms  nt  iiitnnn.iin  m  te(  hnologv. 
DATES:  (^onsulei.itiuii  will  be  given  to  all 
comments  recei\eil  h\  Dnf  mtier  10. 
2002. 

ADDRESSES:  Send  written  (  omments  and 
lit  iiiimiciuidtioii^  on  the  proposed 
information  collection  to  Commander, 
Naval  Sea  Svstems  Command  (SEA 
04X13),  2ri3I  leffcrson  Davis  Fhghwav, 
Arlington   \  .\  J-:242-31h() 
FOR  FURTHER  INFORMATION  CONTACT: 
ShiTrril  .Siiiitli  ur  I.'Miii.ird  ThompMni. 
respectively  at  (703)  602-4170  (Lxt    13') 
or  137).  to  request  additional 
information  or  to  obtain  a  copy  of  the 
proposal  and  associated  collection 
inslruinents 

SUPPLEMENTARY  INFORMATION: 

Form  Titit'  and  OMB  XumbtT 
Facilities  Available  for  the  Construction 
or  Repair  of  Ships;  OMB  Control  \ii 
0703-0006 

Sffil-i  iiinl  i  'ses  This  i ollection  of 
information  provides  NAV'SEASYSCOM 
and  the  Maritime  .Administration  witli  a 
list  of  facilities  <i\  .iilahle  tor  the 
constniction  or  repair  of  ships  and 
information  utili/ed  in  a  data  base  for 
assessing  the  production  capacity  of  the 


individual  shipyards.  Respondents  are 
liusinesses  involved  in  shipbuilding 
and/or  repair. 

Afffcted  Public:  Businesses  or  other 
for  profit  institutions. 

Anniuil  Burdf^n  Hours:  621. 

Suiubrr  of  Bfspondt'nts:  138. 

Hf^sponsps  per  Hrspondent:  1. 

Average  Burden  per  Besponse:  4.5 
hours. 

Frequency:  Annually  and  as 
requested. 

(Alithorit\:  44  I'S.C.  Sec.  :i,iO(i((  )(1^)(.M). 

D.ilfd:  ()(  IoIht  .1.  2002. 
R.E.  Vincent  II. 

Lit'utrndiit  C.uinmnndtT.  Iiitliir  Aiivoiate 
General's  Corps.  I 'S.  \'ii\  \ .  Frdenil  Hi-iiister 
Liaison  Officer. 

IFR  Doc.  02-25935  Filed  10-1U-U2,  8:43  diiil 
BILLING  COOE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 


SUMMARY:  The  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  12.  2002. 
ADDRESSES:  Written  comments  should 
he  addressed  to  the  Office  of 
Information  and  Regulatorv  Affairs, 
Attention;  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building.  W'ashington. 
DC  20503  or  should  he  tdectronically 
mailed  to  the  e-mail  address 
Knren  F.  Leev  omb  eop.i^nv 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  r.S.C:.  Chapter  35)  requires 
th.it  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  ancf  the  public  an  early 
opjjortunity  to  comment  on  information 
I  iiUection  requests.  OMB  may  amend  or 
\vai\e  the  requirement  for  public 
I  onsultation  to  the  extent  that  public 
parti(  ipation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantiallv  interfere 
\s  ith  any  agency's  ability  to  perform  its 
statutory  obligatiims.  The  Leader, 
Regulator}'  Management  Group.  Office 
of  the  Chief  Information  Officer. 
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publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/ or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  7.  2002. 

John  D.  Tressler. 

Leader.  Regulatory  Management  Group. 
Office  of  the  Chief  Information  Officer. 

OfBce  of  Elementary  and  Secondary 
Education 

I  Type  of  Review:  Extension. 

'  Title:  Early  Reading  First  Program 

Federal  Register  Notice  Inviting 
Applications,  and  Application  Packet. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs;  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  900. 
Burden  Hours:  12.000. 
I  Abstract:  The  Early  Reading  First 

program  will  provide  grants  to  eligible 
local  educational  agencies  (LEAs)  and 
public  and  private  organizations  located 
in  those  LEAs  to  transform  early 
childhood  education  programs  into 
centers  of  excellence  to  help  young  at- 
risk  children  achieve  the  language, 
cognitive,  and  early  reading  skills  they 
need  to  succeed  when  they  enter 
Kindergarten. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2021.  When 
vou  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.ivese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OClO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify'  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 


e-mail  address  X^af hy.Ajrt@ed.gov. 
Individuals  who  use  t. 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  02-2.5925  Filed  10-10-02:  8:45  am] 
BILUNG  COOE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
action:  Notice. 

SUMMARY:  The  Leader,  Regulaton,' 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  12,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulaton,'  Affairs, 
Attention:  Karen  Lee,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  anv  agency's  ability  to  perform  its 
statutorv  obligations.  The  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 


collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  7.  2002. 

John  D.  Tressler, 

Leader,  Regulatory  Management  Group, 
Office  of  the  Chief  Information  Officer 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Child  Care  Access  Means 
Parents  in  School  (CCAMPIS) 
Program — A  Guide  for  Preparation  of 
Applications. 

Frequency:  Ar      ally. 

Affected  Pub       Not-for-profit 
institutions:  Bu  messes  or  other  for- 
profit. 

Reporting  and  Recordkeepmg  Hour 
Burden:  Responses:  300.  Burden  Hours: 
300. 

Abstract:  Collection  of  information  is 
necessary  in  order  for  the  Secretary  of 
Education  to  make  new  grants  under  the 
Child  Care  Acces-  Means  Parents  in 
School  Program   This  collection  will 
also  be  used  to  obtain  the  programmatic 
and  budgetary'  information  needed  to 
evaluate  applications  and  make  funding 
decisions  based  on  the  authorizing 
statute  of  Section  419N  of  subpart  7. 
Title  IV  of  the  Higher  Education  Act  of 
1965.  as  amended. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  submission 
for  OMB  review:  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
bv  clicking  on  link  number  2170.  When 
vou  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  informaticjn 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202^651  or  to  the  e-mail  address 
vivan.reese&ed.gov.  Requests  ma\'  also 
be  electronicallv  mailed  to  the  e-mail 
address  OClOjilMG^  ed.gov  or  faxed  to 
202-708-9346.  Please  specify-  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  loe.Schubart^ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
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Relav  Service  (FIRS)  at  1-800-877- 
8339. 

'KK  p."     n:-2-n2fi  Filtnl  10-1CM)2:  8:45  ami 
BILLING  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84  359B] 

Early  Reading  First  Program 

AGENCY:  Department  of  Education 
ACTION:  Notice  extending  Full 
\[)[)liL.ation  deadline  date  for  Early 
K>'  idinj;  First  Program  for  fiscal  vear 
IFY)  2002. 

summary:  The  Secretary'  extends  the 
i.ieddline  date  for  the  submission  of  Full 
Applications  by  certain  applicants  (see 
the  "Eligibility"  section  of  this  notice) 
under  the  Early  Reading  First  Program 
discretionary  grant  competition  for  FY 
2002  The  Secretary  takes  this  action  to 
allow  more  time  for  the  preparation  and 
submission  of  applications  bv  potential 
applicants  and  their  partners  in  the 
State  of  Louisiana  that  were  adversely 
affe<:ted  bv  severe  weather  conditions 
resulting  from  Hurricane  Lili  This 
extension  is  intended  to  help  these 
potential  applicants  and  their  partners 
compete  fairly  with  other  applicants 

Eligibility  The  extension  of  the 
deadline  date  in  this  notice  applies  to 
vou  if  (1)  You  are  an  eligible  applicant 
for  the  Full  .Application  pha.se  of  the 
Early  Reading  First  grant  competition 
for  FY  2002.  and  (2)  you  or  one  of  your 
official  partners  is  located  in  one  of  the 
areas  of  Louisiana  listed  below  that  the 
President  has  declared  a  disaster  area  as 
d  result  of  Hurricane  Lili. 

Potential  eligible  applicants  for  Earlv 
Reading  First  for  the  purpose  of  this 
notice  are  defined  as  those  eligible 
applicants  who  submitted  Pre- 
Applications  and  that  were  invited  by 
the  Secretary  (through  the  Office  of 
Elementary  and  Secondary  Education) 
to  submit  Full  Applications 

The  areas  of  Louisiana  affected 
include  the  following  cites,  counties,  or 
parishes:  Acadia.  Ascension. 
Assumption.  Avoyelles.  Beauregard. 
Calcasieu  Cameron  East  Baton  Rouge, 
Evangeline.  Iberia.  Iberville.  Jefferson 
Davis.  Jefferson.  Lafayette.  Lafourche. 
Livingston,  Natchitoches.  Orleans. 
Plaquemines.  Pointe  Coupee.  Rapides, 
St.  Bernard.  St.  Charles.  St   fames.  St 
[uhii  the  Baptist,  St.  Landry,  St  Martin, 
St.  Mary.  St  Tammany.  Tangipahoa. 
Terrebonne  \'prmi!linn.  Washington, 
and  West  Baton  Ruuge 

DATES:  The  new  deadline  date  for 
receipt  of  Full  .Applic  ations  under  the 
Early  Reading  First  Program  from 


applicants  eligible  for  this  extension  is 
cictober  18.  2002   If  you  or  a  courier  or 
delivery  servu  e  delivers  an  appliration 
l)\  hand,  the  deadline  on  0(  tober  18  is 
4. .10  p.m.  For  a[)pli(  ants  in  the  above 
Louisiana  are.i'-  dhU    this  deadline 
replaces  the  origiii.il  ( )(  tnber  11.  2002 
receipt  deadline  for  Full  .Applications. 
.All  other  instructions  for  transmitting 
applications  in  the  Early  Reading  First 
application  [)a(  kage  (pp.  E-3  and  E-4) 
remain  in  effint.  The  deadline  date  for 
the  transmittal  of  State  process 
recommendations  by  State  Single  Points 
of  C'onlact  (SPO('s)  and  comments  h\ 
other  inti^rested  parlies  remains  as 
originally  posted. 

The  invitation  tn  submit  applications 
was  originall\  piililished  in  the  Federal 
Register  on  hiii.'  7,  2(i()2  (h7  FR  39369- 
39:174] 

FOR  FURTHER  INFORMATION  CONTACT: 
rrdc:y  Bethel  ur  ,Mar\  .\nn  Lesiak.  Office 
of  Eleiiieiitar\  ami  .Secondary 
Education,  400  Maryland  Avenue  S\V.. 
Washington.  IX:  20202-6132. 
Telephnne   (J02)  260-455.5.  or  via 
Internet:  er/<ied..^ov  Applications  for. 
,111(1  information  about,  the  Early 
Reading  First  program  competition  are 
available  here:  /jf/p.//mnv  edgov 
nffii  es/OESE/earlvredilirT^/indexbtml 

If  you  use  a  telecojnmunications 
device  for  the  di-af  (TDFJ).  vou  may  call 
the  Federal  Informatinn  Rela\  Service 
(FIRS)  at  1-H()0-H77-H.J39. 

If  vou  want  to  transmit  a 
recommendation  or  comment  under 
Executive  Ord>T  12372.  you  can  find  the 
latest  list  ami  .nldresses  of  individual 
SPOCs  on  til.'  Wi'b  site  of  the  Office  of 
Management  ,inii  Budget  at  the 
following  iildii's-,   http 
t\i»'u  i\/nfr/i()Usf  gel   innh  lircints. 

If  \  i)u  are  an  indiv  ulual  with  a 
disability,  you  may  obtain  this 
document  in  an  alternative  format  (e.g  . 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  either 
of  the  contact  persons  listed  in  this 
notice 

Kle<;tronic  Access  to  Thi.s  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
doc  uments  published  in  the  Federal 
Register  in  text  or  .\dobe  Portable 
DiK  iinieiil  Fiirmat  (PDF)  on  the  Internet 
at  the  follow  ing  site:  WHiv.ed.gov/ 
legislation/ Fell  Retiiater 

To  iisf  PDI'  \ou  must  have  Adobe 
.\crobat  Reader,  which  is  available  free 
at  this  site   If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GF'O).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

.\ote:  The  otfi(  iai  version  of  this  ilcnunuMil 
l^  Ihe  document  published  in  Ihe  Federal 


Reijister  ['ree  liiternfl  m  (  fss  to  ihi;  otfii  ial 
fdilioii  ot  the  Federal  Register  and  the  Ckide 
nf  Federal  Regulations  is  available  on  GPO 
Access  at:  ij/fp. /ni\i>  .uccess. 1,710  [;o\    naro' 
indfshtnil 

Dated:  Di  inh.'i  H.  JI)U2. 
Susan  B.  \euman, 

Assistiint  Sci  mtiin  for  Elfmi'ntanand 

Surondan  Ediicatuiri 

|FR  Doc.  U2-2fi()4H  lilfd  l()-l()-t)2:  8:45  am! 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 
State  Flexibility  Program 

agency:  Office  of  Elementary  and 
.Sei ondarv  Education.  Department  of 
Education. 

ACTION:  Notice  of  final  application 
ri'quirements.  selection  i:riteria.  and 
competition  schedule. 


SUMMARY:  The  Secretary  announces  final 
application  requirements,  selection 
criteria,  and  the  competition  schedule 
for  the  State  Flexibility  (State-Flex) 
prngram. 

EFFECTIVE  DATE:  November  12.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Milagros  Lanauze.  Telephone:  (202) 
401-0039  or  via  Internet: 
StateFlex^  ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  Individuals 
with  disabilities  may  obtain  this  notice 
in  an  alternative  format  (e.g..  Braille, 
large  print,  audiotape,  or  computer 
diskette)  on  request  to  the  contact 
person  listed  above. 

SUPPLEMENTARY  INFORMATION:  On  April 
22.  2002.  we  published  in  the  Federal 
Register  (67  FR  19626-19629)  a  notice 
of  proposed  application  requirements, 
selection  criteria,  and  competition 
schedule  for  the  State-Flex  program, 
which  is  authorized  under  sections  6141 
through  6144  of  the  Elementary  and 
Se(  i)ndar\'  Education  Act  (ESEA),  as 
amended  b\'  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-1 10).  This 
notice  announces  final  application 
retjuirements.  selection  criteria,  and  the 
competition  schedule  for  the  program. 

Note:  This  noti(.e  does  nut  xilicil 
ajiplications  .X  noti(  e  in\  iting  ajiplu  ations 
uiuicr  tlie  ,Stdtt'-Kli'\  1  umpetition  is 
jiutilishfii  st'paratt'l\  in  this  issue  ot  the 
Federal  Register 

Analysis  of  Comments  and  Changes 

Four  parties  submitted  various 
comments  in  response  to  the  notice  of 
proposed  application  requirements, 
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selection  criteria,  and  competition 
schedule. 

Comment:  Two  commenters 
expressed  concern  about  the 
competition  schedule  and  suggested 
that  the  second  State-Flex  competition 
be  held  after  the  date  by  which  States 
must  submit  their  definitions  of 
adequate  yearly  progress  (AYP)  to  the 
Department.  The  commenters  indicated 
that  a  later  schedule  would  also  give 
States  sufficient  time  to  prepare  their 
State-Flex  applications. 

Response:  We  recognize  that  some 
States  may  need  additional  time  to 
develop  their  State-Flex  proposals. 

Changes:  We  are  revising  the 
competition  schedule  and  will  hold  the 
second  State-Flex  competition  no  earlier 
than  Spring  2003. 

Comment:  One  commenter 
recommended  that  States  not  be 
required  to  submit  their  State  definition 
of  AYP  in  order  to  be  considered 
eligible  for  State-Flex.  Instead,  the 
commenter  suggested  that  in  applying 
for  State-Flex  in  the  initial  roimd  of 
competition.  States  be  permitted  to 
submit  an  assurance  that  they  will 
submit  their  AYP  definition  by  January 
2003. 

Response:  Implementation  of  the  AYP 
requirements  is  fundamental  to  the 
State-Flex  program.  One  of  the  primary 
purposes  of  the  State-Flex  program  is  to 
assist  States  and  districts  in  meeting 
AYP.  Given  that  the  Department  has  not 
yet  published  final  Title  I  AYP 
regulations,  the  Department  will  not 
require  an  SEA  to  submit  its  State  AYP 
definition  at  the  time  it  applies  for 
State-Flex  authority. 

If  the  Department  has  not  approved  a 
State's  AYP  definition  by  the  time  it 
apphes  for  State-Flex  authority,  an  SEA 
may  only  be  granted  conditional  State- 
Flex  authority.  The  Department  will  not 
grant  final  approval  of  an  SEA's  State- 
Flex  application  unless  the  State 
submits  its  AYP  definition  by  the  AYP 
deadline  established  by  the  Department 
and  the  Department  approves  that 
definition. 

Changes:  The  Department  has  revised 
the  State-Flex  application  requirements. 
An  SEA  will  not  be  required  to  submit 
its  State  AYP  definition  prior  to  or  as 
part  of  its  State-Flex  application. 
Instead,  in  its  application,  an  SEA  will 
be  required  to  provide  an  assurance  that 
it  will  submit  the  definition  by  the  AYP 
deadline  established  by  the  Department. 

In  conducting  this  competition,  the 
Department  will  review  the  quality  of 
State-Flex  plans,  including  the  quality 
of  the  local  performance  agreements  that 
are  submitted  as  part  of  those  plans. 
Based  on  that  review,  the  Department 
will  grant  State-Flex  authority  to  up  to 


four  SEAs.  If  an  SEA  selected  for  State- 
Flex  authority  has  not  yet  had  its  AYP 
definition  approved  by  the  Department, 
that  SEA  will  receive  conditional  State- 
Flex  authority.  An  SEA  with  conditional 
State-Flex  authority  will  not  be  able  to 
exercise  its  State-Flex  authority  or 
implement  any  portion  of  its  State-Flex 
plan  (including  the  local  performance 
agreements)  unless  the  Department 
approves  the  SEAs  AYP  definition  by 
March  31,  2003. 

Comment:  One  commenter 
recommended  that  a  State  not  be 
required  to  include  in  its  State-Flex 
application  the  five-year  performance 
agreements  that  the  State  proposes  to 
enter  into  with  its  LEAs.  Instead,  the 
conmienter  suggested  that  the  State  be 
allowed  to  submit  the  format  for  the 
performance  agreements  along  with  LEA 
demographics  and  a  signed  assurance 
from  participating  LEAs  that  they  will 
participate  in  the  program  and  comply 
with  its  requirements. 

Response:  Section  6141  of  ESEA 
specifically  requires  a  State  to  submit, 
as  part  of  its  State-Flex  application,  the 
performance  agreements  that  the  State 
proposes  to  enter  into  with  eligible 
LEAs. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  applicants  be  required  to  submit  the 
following  information  to  enable  the 
Secretary  to  evaluate  whether  they  are 
focusing  on  serving  the  needs  of 
students  most  at  risk  of  educational 
failure:  (1)  Data  indicating  the  gap 
between  low-  and  high-achieving 
students  in  the  districts  for  which  local 
performance  agreements  are  proposed, 
as  well  as  data  indicating  the 
achievement  gap  statewide;  (2)  The 
number  and  percentage  of  schools  in 
each  district  that  qualify  for  Title  I 
school  wide  programs;  (3)  The  amount  of 
local  education  funds  spent  per  pupil  at 
Title  I  schools  compared  to  the  per- 
pupil  spending  at  non-Title  I  schools; 
and  (4)  Any  formula  the  State  and 
districts  would  use  to  target 
consolidated  Federal  funds  to  students 
most  at  risk  of  education  failure,  as  well 
as  strategies  to  target  State-level 
activities  to  address  the  achievement 
gap. 

Response:  We  agree  that  there  is  a 
need  for  applicants  to  provide  statewide 
and  LEA  student  achievement  data  to 
enable  the  Department  to  assess  whether 
State-Flex  authority  will  be  .used  to 
address  the  needs  of  students  most  at 
risk  of  educational  failure.  However,  we 
do  not  believe  that  the  additional 
information  suggested  by  the 
commenter  is  necessary  for  us  to 
evaluate  adequately  a  State-Flex 
proposal.  On  the  basis  of  the  selection 


criteria  and  the  revised  application 
requirements  for  this  competition,  we 
will  be  able  to  focus  State-Flex 
agreements  on  SEAs  serving  the  needs 
of  students  most  at  risk  of  educational 
failure. 

Changes:  We  will  require  applicants 
to  submit  statewide  baseline  academic 
data,  as  well  as  LEA  student 
achievement  profiles.  We  have  clarified 
in  the  application  requirements  section 
of  this  notice  the  contents  of  local 
performance  agreements,  which  include 
baseline  academic  data  for  those  LEAs. 
Comment:  One  commenter  expressed 
concern  that  States  may  use  the  State- 
Flex  program  in  a  manner  that 
undermines  the  parent  involvement 
provisions  contained  in  ESEA.  The 
commenter  suggested  that  the  Secretary 
evaluate  State-Flex  applications  based 
on  the  degree  to  which  parent 
involvement  requirements  contained  in 
ESEA  are  maintained,  and  also 
recommended  that  the  Secretary  require 
an  assurance  that  States  will  provide 
parents  and  other  stakeholders  with 
notice  and  opportunity  to  comment  on 
the  State-Flex  application. 

Response:  In  the  April  22,  2002 
Federal  Register  notice,  we  did  not 
include  all  of  the  statutory  application 
requirements.  We  did  not  believe  that  it 
was  necessary  to  seek  public  comments 
on  some  of  the  more  explicit 
requirements  included  in  the 
legislation.  However,  all  of  the  statutory- 
application  requirements,  including 
required  assurances,  are  discussed  in 
the  application  package. 

In  audition,  we  agree  that  the 
Department  should  evaluate 
applications,  in  part,  based  on  the 
degree  to  which  the  SEA  and  LEAs  with 
proposed  performance  agreements  have 
included  parents  in  the  development  of 
their  proposals. 

Changes:  We  have  revised  the 
selection  criteria  to  include  a  factor 
relating  to  parental  involvement  in  the 
development  of  the  proposals. 

Comment:  One  commenter  argued 
that  the  Department  incorrectly  stated 
that  the  five-year  period  of  State-Flex 
authority  may  be  shortened  or  extended 
contingent  on  a  States  compliance  w  ith 
the  State-Flex  requirements,  and  should 
delete  this  statement.  The  commenter 
suggested,  instead,  that  the  overall 
application  process  outline  a  process  for 
reviewing  and  deciding  issues  of 
continued  participation  in  State-Flex  or 
renewal  of  State-Flex  authority. 

Response:  The  legislation  states  that 
the  Secretary  must,  after  providing 
notice  and  an  opportunity  for  a  hearing, 
promptly  terminate  a  State-Flex 
agreement  if  an  SEA  fails  to  make 
adequate  yearly  progress  for  two 
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consecutive  years.  The  legislation  also 
provides  that,  after  prnvidins  notice  and 
an  opportunity  fur  a  hearing,  the 
Secretary  mav  terminate  a  State-Flex 
agreement  if  there  is  evidence  that  an 
SEA  has  failed  to  comply  with  the  terms 
of  the  agreement   In  dddition.  th*- 
legislation  provides  that  the  Se(:retar\ 
must  renew  a  State's  State-Flex 
authority  if  the  State  has  met  all  the 
terms  and  requirements  of  the  ,Statf'-Flex 
program 

The  Secretary  does  not  believe  that  it 
is  necessary  to  issue,  at  this  time, 
additional  guidance  on  the  termination 
or  renewal  of  a  State-Flex  agreement 

(Changes  None 

Comment  One  commenter  suggested 
that  the  Secretary  evaluate  applK:ations 
for  State-Flex  based  on  the  degree  to 
which  States  decline  to  direct  how  their 
LEAs  use  Title  V.  Part  A  funds,  as  the 
purpose  of  Title  V,  Part  A  is  to  support 
local  reform  efforts 

Rpsponsc  The  statute  allows  SFAs 
that  are  granted  State-Flex  authority  to 
specify  how  all  LEAs  in  the  State  will 
use  their  Title  V,  Part  A  funds  This  is 
one  of  the  benefits  an  SEA  receives 
under  its  grant  of  State-Flex  authority, 
discouraging  State-Flex  participants 
from  taking  full  advantage  of  the 
flexibility  afforded  to  them  under  the 
program  would  be  inconsistent  with  the 
intent  of  the  legislation. 

Changes  None 

Comment  One  commenter  suggested 
that  an  SiL\  be  required  to  include  in  its 
State-Flex  proposal  a  description  of  how 
each  proposed  local  performance 
agreement  will  meet  the  general 
purposes  of  the  programs  that  the 
applicable  LEAs  would  consolidate 
under  their  agreements 

Response  Although  we  did  not 
intend  to  seek  public  comments  on 
some  of  the  more  explicit  requirements 
included  in  the  legislation,  we  agree 
that  this  description  should  be  part  of 
the  applications 

Changes  We  have  modified  the 
application  requirements  to  state 
expressly  that  each  local  performance 
agreement  must,  as  part  of  its  five-vear 
proposal,  include  a  description  of  how 
the  LEA  will  meet  the  general  purposes 
of  the  programs  that  are  consolidated 

Comment  One  commenter  urged  us 
to  require  each  applicant  to  explain  how 
it  will  continue  to  comply  with  all 
applicable  civil  rights  requirements,  and 
to  include  in  its  application  a 
descnption  of  the  accounting 
procedures  and  safeguards  that  if  wouhi 
employ  to  ensure  proper  disbursement 
of.  and  accounting  for,  Federal  funds 

Response  In  the  April  22,  2002 
Federal  Register  notice  of  proposed 
application  requirements,  selection 


criteria,  and  competition  schedule  (67 
FR  1962B- 19629).  we  did  not  include 
all  of  the  statutory  application 
requirements  We  did  not  believe  that  it 
was  nei.essary  to  seek  public  comments 
on  some  of  the  more  explicit 
requirements  included  in  the 
legislation.  However,  all  of  the  statutory 
application  requirements,  including 
those  addressed  in  this  notice,  are 
discussed  in  the  application  package. 

With  respect  to  the  comment  on  civil 
rights  compliance,  all  applicants,  as 
mandated  by  the  legislation,  will  be 
required  to  submit  an  assurance  that 
they  are  complying  and  will  continue  to 
tomplv  with  all  applicable  civil  rights 
requirements  We  will  also  require 
applicants  to  submit  an  assurance 
regarding  fiscal  control  and  fund 
accountability 

Changes:  None. 

I.  Application  Requirements 

Each  State-Flex  applicant  must 
submit — 

(a)  An  assurance  that  it  will  submit  its 
State  A  YP  defmition  required  under 
section  1 1 1  llb)l2l  of  the  ESEA  by  the 

A  YP  deadhne  established  by  the 
Department.  Each  SEA  seeking  a  grant 
of  State-Flex  authority  from  the 
Secretary  must  provide,  as  part  of  its 
application,  an  assurance  that  it  will 
submit  to  the  Department  its  State  AYP 
definition  by  the  AYT  deadline 
established  by  the  Department. 

Note:  If  an  SEA  selected  for  State-Flex 
duthnritv  has  not  vet  had  its  AYP  deflnition 
appn>v>^<i  hv  the  Uepartment.  thai  SEA  will 
rei  Hivp  iiinditional  Slate-Flex  authority  An 
SEA  with  (.oiidiliurial  State-Flex  authority 
will  not  (>e  able  lu  exenise  its  State-Flex 
duthority  or  implement  any  portion  of  its 
State-Flex  plan  (including  the  lot;al 
performant  e  agreements)  unless  the 
Dejiartiiient  approves  the  SEA's  .^YP 
licfinilioti  hv  Marth  31.  200,3 

(b)  Statewide  baseline  academic  data 
and  LEA  achievement  profiles  Each 
.SEA  seeking  to  enter  into  a  State-Flex 
agreement  with  the  Secretary  must 
provide,  as  part  of  its  proposed 
agreement,  statewide  student 
achievement  data  for  the  most  recent 
available  school  year,  including  data 
from  assessments  consistent  with 
section  1111(b)(3)  of  the  predecessor 
ESEA,  as  well  as  descriptions  of 
achievement  trends.  To  the  extent 
possible,  an  SEA  must  provide  data  for 
both  mathernatics  and  reading  or 
language  arts,  and  the  SEA  must 
disaggregate  the  results  by  each  major 
racial  and  ethnic  group,  by  English 
proficiency  status,  by  disability  status, 
and  by  status  as  economically 
disadvantaged.  (These  are  the 
categories,  among  others,  by  which  an 


LEA  will  disaggregate  data  for 
determining  AYP  under  section 
1111(b)(2)  of  the  reauthorized  ESEA. 
Furthermore,  these  are  the  categories, 
among  others,  by  which  an  LEA  had  to 
disaggregate  data  for  reporting 
assessment  results  under  section 
1 1 1 1(b)(3)  of  the  predecessor  ESEA.) 

In  addition  to  submitting  baseline 
achievement  data  that  are  disaggregated, 
to  the  extent  possible,  by  the  categories 
noted  above.  SEAs  may  also  submit 
baseline  achievement  data  that  are 
further  disaggregated  by  gender  and  by 
migrant  status,  and  baseline  data  on 
other  academic  indicators,  such  as 
grade-to-grade  retention  rates,  student 
dropout  rates,  and  percentages  of 
students  completing  gifted  and  talented, 
advanced  placement,  and  college 
preparatory  courses.  To  the  extent 
possible,  the  baseline  data  on  other 
academic  indicators  should  also  be 
disaggregated. 

The  SEA  must  also  provide  a  profile 
of  student  achievement  trends  in  LEAs 
across  the  State,  and  indicate  why  it 
proposes  to  enter  into  agreements  with 
particular  LEAs  rather  than  others. 

(c)  The  SEA 's  strategies  for 
consolidating  funds,  making  A  YP, 
narrowing  achievement  gaps,  and 
advancing  the  education  priorities  of 
the  State.  Each  SEA  seeking  State-Flex 
authority  must  submit  a  five-year  plan 
that  describes — 

(i)  How  the  SEA  would  consolidate 
and  use  State-level  Federal  funds  from 
programs  included  in  the  scope  of  the 
State-Flex  authority  to  assist  the  SEA  in 
making  AYP.  narrowing  achievement 
gaps,  and  advancing  the  education 
priorities  of  the  State  and  the  LEAs 
within  the  State; 

(ii)  How  the  strategies  and  goals  in  the 
LEA  agreements  support  the  State's 
strategies  described  in  this  proposal  and 
will  assist  the  State  in  making  AYP  and 
narrowing  achievement  gaps;  and 

(iii)  The  specific  limitations,  if  any, 
that  it  would  impose  on  the  use  of  funds 
provided  to  LEAs  in  the  State  under 
section  5112(a)  of  the  ESEA.  and  how 
these  limitations  would  assist  all  LEAs 
in  the  State  in  making  AYP  and 
narrowing  achievement  gaps. 

(d)  Proposed  performance  agreements 
with  LEAs.  Each  SEA  seeking  State-Flex 
authority  must  submit,  as  part  of  its 
application,  five-year  performance 
agreements  that  the  SEA  proposes  to 
enter  into  with  not  fewer  than  four,  and 
not  more  than  ten.  LEAs  (at  least  half  of 
which  must  be  high-poverty  LEAs).  The 
SEA  should  indicate  why  it  proposes  to 
enter  into  agreements  with  these  LEAs. 
rather  than  with  other  LEAs  in  the  State. 

Each  proposed  LEA  agreement  must 
include: 
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(i)  Baseline  academic  data.  For  each 
LEA  with  which  it  proposes  to  enter 
into  a  local  performance  agreement,  the 
SEA  must  provide,  on  behalf  of  that 
LEA,  student  achievement  data  for  the 
most  recent  available  school  year, 
including  data  from  assessments  under 
section  1111(b)(3)  of  the  predecessor 
ESEA,  as  well  as  descriptions  of 
achievement  trends.  To  the  extent 
possible,  the  SEA  must  provide  data  for 
that  LEA  for  both  mathematics  and 
reading  or  language  arts,  and  must 
disaggregate  the  results  by  each  major 
racial  and  ethnic  group,  by  English 
proficiency  status,  by  disability  status, 
and  by  status  as  economically 
disadvantaged.  (These  are  the  categories 
by  which  an  LEA  will  disaggregate  data 
for  determining  AYP  under  section 
1 1 1 1(b)(2)  of  the  reauthorized  ESEA. 
Furthermore,  these  are  the  categories, 
among  others,  by  which  an  LEA  had  to 
disaggregate  data  for  reporting 
assessment  results  under  section 
1111(b)(3)  of  the  predecessor  ESEA.) 

In  addition  to  submitting  baseline 
achievement  data  that  are  disaggregated, 
to  the  extent  possible,  by  the  categories 
noted  above,  the  SEA  may  also  submit 
baseline  achievement  data  on  behalf  of 
that  LEA  that  are  further  disaggregated 
by  gender  and  by  migrant  status,  and 
baseline  data  on  other  academic 
indicators,  such  as  grade-to-grade 
retention  rates,  student  dropout  rates, 
and  percentages  of  students  completing 
gifted  and  talented,  advanced 
placement,  and  college  preparatory 
courses.  To  the  extent  possible,  the 
baseline  data  on  other  academic 
indicators  should  also  be  disaggregated. 

(ii)  Specific,  measumble  education 
goals.  For  each  proposed  local 
performance  agreement,  the  SEA  must 
submit,  on  behalf  of  that  LEA,  a  five- 
year  local  performance  agreement  plan 
that  contains  specific,  measurable 
educational  goals,  with  annual 
objectives,  that  the  LEA  seeks  to  achieve 
by  consolidating  and  using  funds  in 
accordance  with  the  terms  of  its 
proposed  agreement.  The  goals  must 
relate  to  meeting  AYP,  raising  student 
achievement,  and  narrowing 
achievement  gaps  relative  to  the 
baseline  achievement  data  and  other 
baseline  data  that  are  submitted. 

(iii)  Strategies  for  meeting  its  goals 
and  the  general  purposes  of  the 
consolidated  pmgrams.  For  each 
proposed  local  performance  agreement, 
the  SEA  must  submit,  on  behalf  of  that 
LEA,  a  five-year  plan  that  contains 
specific  strategies  for  reaching  its  stated 
goals.  In  particular,  the  plan  must 
describe  how  the  LEA  will  consolidate 
and  use  funds  received  under  Subpart  2 
of  Part  A  of  Title  II  (Teacher  and 


Principal  Training  and  Recruitment); 
Subpart  1  of  Part  D  of  Title  II 
(Enhancing  Education  Through 
Technology);  Subpart  1  of  Part  A  of  Title 
rV  (Safe  and  Drug-Free  Schools  and 
Communities);  and  Subpart  1  of  Part  A 
of  Title  V  (Irmovative  Programs). 

As  part  of  each  five-year  plan,  the 
SEA  must  also  describe  how  the  LEA 
will  meet  the  general  purposes  of  the 
programs  that  are  consolidated  under 
the  local  performance  agreement.  In 
particular,  an  SEA  must  describe  how 
each  proposed  plan  would — 

(A)  Improve  teacher  and  principal 
quality  and  increase  the  number  of 
highly  qualified  teachers  in  classrooms 
(Title  II.  Part  A); 

(B)  Improve  teaching  and  student 
academic  achievement  through  the  use 
of  technology  in  schools  (Title  II,  Part 
D); 

(C)  Support  programs  that  prevent 
violence  in  and  around  schools  and  that 
prevent  the  illegal  use  of  alcohol, 
tobacco,  and  drags  (Title  IV.  Part  A); 
and 

(D)  Support  local  education  reform 
efforts  that  are  consistent  with  and 
support  statewide  education  reform 
efforts  (Title  V.  Part  A). 

n.  Selection  Criteria 

The  Secretary  will  use  the  following 
criteria  to  select  the  SEAs  with  which 
he  will  enter  into  State-Flex  agreements: 

(a)  Identification  of  the  Need  for  the 
State-Flex  Authority  and  the  Proposed 
Performance  Agreements.  (25  points) 
The  Secretary  considers  the  SEA's  need 
for  State-Flex  authority,  including  the 
need  for  the  performance  agreements 
that  the  SEA  proposes  in  its  State-Flex 
application.  In  determining  need,  the 
Secretary  considers  the  extent  to 
which — 

(i)  The  SEA's  proposal  identifies 
achievement  gaps  among  different 
groups  of  students,  particularly  in  each 
of  the  LEAs  with  which  the  SEA 
proposes  to  enter  into  a  performance 
agreement. 

(ii)  The  State-Flex  authority  and 
proposed  performance  agreements  will 
address  the  needs  of  students  most  at 
risk  of  educational  failure. 

(iii)  The  LEAs  that  would  enter  into 
performance  agreements  with  the  SEA 
serve  a  substantial  portion  of  the 
students  in  the  State  who  are  most  at 
risk  of  educational  failure. 

(iv)  Requirements  in  the  Federal 
programs  that  the  SEA  and  LEAs  with 
performance  agreements  plan  to 
consolidate  create  barriers  to 
implementing  specific  State  and  local 
education  reform  strategies. 

(b)  Quality  of  SEA  and  LEA  Strategies 
for  Making  Adequate  Yearly  Progress 


(AYP),  Narrowing  Achievement  Gaps, 
and  Enhancing  Education  Priorities.  (30 
points)  The  Secretary  considers  the 
quality  of  the  strategies  that  the  SEA 
will  implement  under  its  grant  of  State- 
Flex  authority,  including  the  quality  of 
the  strategies  in  each  of  the  proposed 
performance  agreements,  for  making 
AYP,  narrowing  achievement  gaps,  and 
for  enhancing  State  and  local  education 
priorities.  In  determining  the  quality  of 
these  strategies,  the  Secretar>'  considers 
the  extent  to  which — 

(i)  The  strategies  that  the  SEA 
proposes  for  consolidating  and  using 
funds  under  the  scope  of  the  State-Flex 
authority  and  for  directing  how  LEAs  in 
the  State  will  use  funds  under  section 
5112(a)  of  the  ESEA  will  likely  assist  the 
State  in  meeting  its  definition  of  AYP, 
narrowing  achievement  gaps,  and 
advancing  its  education  priorities. 

(ii)  The  performance  agreements  that 
the  SEA  proposes  to  enter  into  with 
LEAs  in  the  State  will  likely  assist  the 
State  in  meeting  its  definition  of  AYP, 
narrowing  achievement  gaps,  and 
advancing  its  education  priorities. 

(iii)  The  strategies  in  each  of  the 
proposed  performance  agreements, 
especially  the  strategies  for 
consolidating  and  using  funds  under  the 
scope  of  the  agreements,  will  likely 
assist  each  affected  LEA  in  meeting  the 
State's  definition  of  AYP  and  specific, 
measurable  goals  for  improving  student 
achievement  and  narrowing 
achievement  gaps. 

(iv)  The  extent  to  which  the  SEA  and 
LEAs  with  proposed  performance 
agreements  included  parents,  especially 
parents  of  children  most  at  risk  of 
educational  failure,  in  the  development 
of  the  State-Flex  proposal  and  proposed 
local  performance  agreements. 

(v)  The  State-Flex  proposal  and  each 
of  the  proposed  performance  agreements 
represent  a  coherent,  sustained 
approach  for  meeting  the  purposes  of 
the  State-Flex  program. 

(vi)  The  timelines  for  implementing 
the  strategies  in  the  State-Flex  proposal, 
including  timelines  in  the  proposed 
performance  agreements,  are  reasonable. 

(c)  Quality  of  the  Management  Plans. 
(30  points)  The  Secretary  considers  the 
quality  of  the  management  plans  that 
the  SEA  and  affected  LEAs  would 
follow  in  implementing  State-Flex 
activities.  In  reviewing  the  quality  of  the 
management  plans,  the  Secretary 
considers  the  extent  to  which — 

(i)  The  SEA  will  provide  effective 
technical  assistance  and  support  to 
LEAs  with  performance  agreements. 

(ii)  The  SEA  and  each  LEA  with  a 
performance  agreement  will  use 
disaggregated  student  achievement  data 
and  data  on  other  academic  indicators 
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to  mdnd^^'  their  proposed  activities,  to 
monitor  their  own  [)ro£;ress  on  an 
ongoini;  basis,  and  to  make  appropriate 
adjustments  to  their  implementation 
strategies. 

(ill)  The  SEA  w  ill  monitor  LEA 
activities  under  ear  h  of  the  performance 
agn'ements.  evahiate  the  effe«  tiveness  of 
each  agreement,  and  propose 
modifications  to  l,EA  a(  tivities  or  to  the 
agreements,  a.s  appropriate 

(d)  Adt'qiHii  V  <>t  thf  H^'sllu^  es  (15 
points)  The  .Secretary  <  oiisuiers  the 
adequacy  of  the  resources  for  the  grant 
of  State-Flex  authontv  and  the  proposed 
performance  a^^ref'ments.  In  c.onsideniij; 
the  ddequac  v  of  the  resour[:es.  the 
Sei.retarv  ( Dnsiders  the  extent  to 
whiiih — 

(i)  The  funds  that  the  SFA  proposes 
to  consolidate  uncier  the  i^raiit  of  State 
Flex  authority  are  adequate  to  support 
the  stratttjies  that  it  s(>ek.s  to  implement 
with  these  funds 

(ill  The  funds  that  t-af  h  L.EA  plans  to 
consolidate  under  its  respective 
performance  agreement  are  adequate  to 
support  the  stratei;ies  in  its  aijrfH'mriii 

(iii)The  SKA  uill  (  oordinatf  the 
activities  supportf-d  with  funds 
consolidated  under  its  s^rant  of  State- 
Flex  authontv  with  a(  tivities  funded 
with  other  ff'sourt  es  to  me»'t  the 
purposes  of  the  State-P'lex  initiative. 

(iv)  t^ch  LEA  with  a  performance 
agrt-ement  will  i oordinate  the  activities 
supported  with  funds  consolidated 
under  its  aL;r>'fiiient  with  aituities 
funded  with  other  resoun  es  to  meet  the 
purposes  of  the  agreement 

(v)  The  costs  that  the  SKA  and 
affecrted  LEAs  will  uk  ur  under  the  grant 
of  State-Flex  authontv  and  the  proposed 
performance  agreements  are  reasonable 
in  relationship  to  the  goals  that  will  be 
achieved 

III.  Application  Process 

The  S»?<.retarv  will  i  onduct  two 
separate  State-Flex  competitions.  A 
notice  inviting  applications  for  the 
initial  group  of  State-Flex  SL.\s  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register  Depending  on  the 
numbt^r  and  t|ualit\  of  the  applications 
submitted,  the  Secretan.  intends  to 
seltH^t  up  to  four  SEAs  to  reieive  State- 
Flex  authontv  during  the  initial 
competitKjn 

In  conducting  this  competition,  the 
Department  will  review  the  qualitv  of 
State-Flex  plans,  including  the  ()ualit\ 
of  the  local  performance  agreements  that 
are  submitted  as  part  of  those  plans 
Based  on  that  review,  the  Department 
will  grant  State-Flex  authontv  to  up  to 
four  SEAs  If  an  SEA  selected  for  State- 
Flex  authontv  has  not  yet  had  its  AYP 
definition  approved  by  the  Department, 


that  SEA  will  rwreive  conditional  State- 
Flex  authontv  An  SEA  with  conditional 
State-Flex  authority  will  not  be  able  to 
exeri  ise  its  State-Flex  authontv  or 
implement  anv  portion  of  its  State-Flex 
plan  (including  the  local  performance 
agret^ments)  unless  the  Department 
approves  the  SEAs  AYP  definition  by 
M.in  h  n.  JDO.l 

The  remaining  State-Flex  slots  will  be 
awarded  during  a  second  State-Flex 
competition  to  be  held  no  earlier  than 
Spring  JOOl 

Electronic  Access  to  This  Document 

't  i)u  may  view  this  document,  as  well 
as  other  Department  of  Education 
doi  umenis  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
l)o<  uiiient  Format  (PDF)  on  the  Internet 
it  the  following  site    nnvt  edgov/ 
li'iiisldtiiUi/Ft'dHfiiistpr 

To  use  PDF  vou  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site   If  \ou  have  questions  about 
using  PDF.  (all  the  l'  S  Ciovernment 
Pnnting  Office  (CPO).  toll-free,  at  1- 
H88-J4.<-h4MK:  or  in  th»'  Washington 
DC.  area  at  {2021  S\2-]^M. 

Note:  The  official  version  of  this  do<:umeiit 
IS  the  (liK  iiment  published  in  the  Federal 
Register   Fi>'e  Internet  at  (ess  to  ihf  utlu  ud 
version  of  ttie  Federal  Register  and  the  I  .mir 
of  Federal  Kegul.itKJiis  is,i\rtilableiin  tjPO 
access  at   t\wi%  arcess.gpo.gov/nara/ 
in(h'\  html 

Pru^ram  .\uthonty:  Se<  tions  hl41  through 
hl44  of  the  ESEA.  as  amended  b\  the  No 
Child  Left  Behind  A(  t  of  2001  (Pub.L.  107- 
IIU). 

DatedOttoberS.  2(K)2 
Susan  B.  Neuman. 

.\^sisUint  .Sfi  refun  for  Elementary  and 
Sfiondan-  Education 
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DEPARTMENT  OF  EDUCATION 

State  Flexibility  Program;  Office  of 
Elementary  and  Secorxiary  Education, 
Department  of  Education;  Notice 
Inviting  Applications  for  State 
Flexibility  Authority 

Piirposf  (>t  the  Progrdin:  To  provide 
State  edu(:ati(mal  agencies  (SEAs).  and 
the-  local  t'ducational  agencies  (LEAs) 
with  which  thev  have  performance 
agreements,  with  additional  flexibility 
in  order  to  assist  them  in  meeting  the 
Slate  s  definition  of  adequate  yearly 
progress  (AYP)  and  specific,  measurable 
goals  for  improving  student 
a(  hievement  and  narrow^ing 
a(  hitnement  gaps. 

Eligible  Applicants:  SEAs  with  AYP 
definitions  approved  by  the  Department 


or  SEAs  that  submit  an  assurance  that 
thev  will  provide  the  Department  with 
a  State  AYP  definition  that  meets  the 
requirements  of  section  11 11(b)(2)  of  the 
Elementarv  and  Secondarv  Education 
Act  (ESEA)  by  the  AYP  deadline 
established  by  the  Department. 

Nole:  Hawdii.  Puerto  Kico.  and  the  outlying 
areas  are  not  eligible  to  apply  for  State-Flex 
because  thev  do  not  have  the  minimum 
number  of  LKAs  required  for  State-Flex 
authority. 

If  one  of  its  LEAs  has  entered  into  a  Loi  al- 
Flex  agreement  with  the  Se(  relar\.  an  SE.A 
mav  siibsequentlv  set?k  State-Flex  authority 
(inh  if  that  LEA  agrees  to  have  its  Local-Flex 
ri^reement  submitted  as  one  of  the  proposed 
perforiTi.iiu  e  agreements  in  the  .SE.\s  State- 
Flfx  ap[)li(  .ition 

Applications  AvaHable:  October  1 1 , 
2002. 

Deadline  for  Transmittal  of 
Applications:  Januarv  17,  2003. 

Supplementary  Information:  Sections 
6141  through  6144  of  the  ESEA,  as 
amended  bv  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-110),  authorize 
the  Secretary  of  Education  to  grant  State 
flexibility  (State-Flex)  authority  to  up  to 
seven  SEAs,  permitting  them  to  (1) 
i:onsoIidate  certain  Federal  education 
funds  that  are  provided  for  State-level 
activities  and  State  administration  and 
use  those  funds  for  any  educational 
purpose  authorized  under  the  ESEA  in 
order  to  meet  the  State's  definition  of 
AYP  and  advance  the  education 
priorities  of  the  State  and  its  LEAs;  and 
(2)  specify  how  LEAs  in  the  State  will 
use  funds  allocated  under  section 
5 1 1 2(a)  of  the  ESEA  (State  Grants  for 
Innovative  Programs).  In  addition,  an 
SEA  with  State-Flex  authority  must 
enter  into  performance  agreements  with 
not  fewer  than  four,  but  no  more  than 
ten,  LEAs  (at  least  half  of  which  must 
be  high-poverty  LEAs),  giving  those 
LEAs  the  flexibility  to  consolidate 
certain  Federal  education  funds  and  to 
use  those  funds  for  any  educational 
purpose  permitted  under  the  ESEA  in 
order  to  meet  the  State's  definition  of 
.\YP  and  specific,  measurable  goals  for 
improving  student  achievement  and 
narrowing  achievement  gaps. 

The  Secretarv'  will  select  State-Flex 
SEAs  on  a  competitive  basis  in 
accordance  with  the  selection  criteria 
contained  in  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  application  requirements 
and  a  description  of  the  application 
process  are  also  provided  in  that  notice. 

The  Secretary  intends  to  select  up  to 
four  SEAs  for  participation  in  State-Flex 
under  this  competition.  In  conducting 
this  competition,  the  Department  will 
review  the  quality  of  State-Flex  plans, 
including  the  quality  of  the  local 
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performance  agreements  that  are 
submitted  as  part  of  those  plans.  Based 
on  that  review,  the  Department  will 
grant  State-Flex  authority  to  up  to  four 
SEAs.  If  an  SEA  selected  for  State-Flex 
authority  has  not  yet  had  its  A'YP 
definition  approved  by  the  Department, 
that  SEA  will  receive  conditional  State- 
Flex  authority.  An  SEA  with  conditional 
State-Flex  authority  will  not  be  able  to 
exercise  its  State-Flex  authority  or 
implement  any  portion  of  its  State-Flex 
plan  (including  the  local  performance 
agreements)  unless  the  Department 
approves  the  SEA's  AYP  definition  by 
March  31.  2003, 

The  Department  will  select  the 
additional  State-Flex  SEAs  in  a 
subsequent  competition. 

For  Further  Information  Contact:  Ms. 
Milagros  Lanauze.  Telephone:  (202) 
401-0039  or  via  Internet: 
StateFIex@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  Individuals 
with  disabilities  may  obtain  this  notice 
in  an  alternative  format  [e.g..  Braille, 
large  print,  audiotape,  or  computer 
diskette)  on  request  to  the  contact 
person  listed  above. 

Applications:  You  may  obtain  a  copy 
of  the  application  on  the  Department's 
web  site  at:  http://www.ed.gov/ 
GrantApps/itstateflex. 

You  may  also  obtain  a  copy  of  the 
application  from  the  contact  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toU-fi^,  at  1- 
888-293-6498;  or  in  the  Washington 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
version  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  Sections  6141  through 
6144  of  the  ESEA,  as  amended  bv  the  No 
Child  Left  Behind  Act  of  2001  (Pub.  L.  107- 
110). 


Dated:  October  8,  2002. 
Susan  B,  Neuman, 

Assistant  Secretary-  for  Elementary  and 

Secondar\'  Education. 

[FR  Doc.  02-26004  Filed  10-10-02;  8:45  ami 

BILUNG  CODE  4000-01 -P 

DEPARTMENT  OF  EDUCATION 
[CFDA  No.  B4.170A] 

Office  of  Postsecondary  Education; 
Jacob  K.  Javits  Fellowship  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The  purpose  of 
the  Jacob  K.  Javits  Fellowship  (JKJ) 
Program  is  to  award  fellowships  to 
eligible  students  of  superior  ability, 
selected  on  the  basis  of  demonstrated 
achievement,  financial  need,  and 
exceptional  promise  to  undertake 
graduate  study  in  selected  fields  in  the 
arts,  hmnanities,  and  social  sciences 
leading  to  a  doctoral  degree,  or  to  a 
master's  degree  in  those  fields  in  which 
the  master's  degree  is  the  terminal 
highest  degree  awarded  in  the  selected 
field  of  study  at  accredited  institutions 
of  higher  education.  The  selected  field? 
in  the  arts  are:  Creative  writing,  music 
performance,  music  theory,  music 
composition,  music  literature,  studio 
arts  (including  photography),  television, 
film,  cinematography,  theater  arts, 
playwriting,  screen  writing,  acting,  and 
dance.  The  selected  fields  in  the 
humanities  are:  Art  history  (including 
architectural  history),  archeology,  area 
studies,  classics,  comparative  literature, 
English  language  and  literature,  folklore, 
folklife,  foreign  languages  and  literature, 
history,  linguistics,  philosophy, 
religion,  speech,  rhetoric,  and  debate. 
The  selected  fields  in  the  social  sciences 
are:  Anthropology,  communications  and 
media,  economics,  ethnic  and  cultural 
studies,  geography,  political  science, 
psychology  (excluding  clinical 
psychology),  public  policy  and  public 
administration,  and  sociology 
(excluding  the  master's  and  doctoral 
degrees  in  social  work). 

Eligible  Applicants:  Individuals  who 
at  the  time  of  application:  Intend  to 
pursue,  at  accredited  U.S.  institutions  of 
higher  education  in  academic  year 
2003-2004,  doctoral  or  master's  degrees 
(if  the  master's  degree  is  the  terminal 
highest  degree  awarded)  in  fields 
selected  by  the  JKJ  Board;  have  not 
completed  their  first  full  year  of  study 
for  doctoral  or  master's  degrees  in  the 
fields  for  which  the  individuals  are 
applying;  and  are  eligible  to  receive 
grants,  loans,  or  work  assistance 
piu'suant  to  section  484  of  the  Higher 
Education  Act.  as  amended.  An 


individual  must  be  a  citizen  or  national 
of  the  United  States,  a  permanent 
resident  of  the  United  States,  in  the 
United  States  for  other  than  a  temporarv* 
purpose  and  intending  to  become  a 
permanent  resident,  or  a  citizen  of  any 
one  of  the  Freely  Associated  States. 

Note:  An  individual  who  has  had  a  IKj 
Fellowship  in  any  field  of  study  is  ineligible. 

Applications  Available:  October  1 1 . 
2002. 

Deadline  for  Transmittal  of 
Applications:  December  11.  2002  for  the 
JKJ  Program.  Januarv-  31.  2003  for  the 
Free  Application  for  Federal  Student 
Aid. 

Estimated  Available  Funds: 
$10,000,000. 

Estimated  Average  Size  of  Awards: 
$36,000. 

Estimated  Sumber  of  Awards:  107 
individual  fellowships. 

Note:  The  Department  is  not  bound  b\  anv 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75  (except  as  provided 
in  34  CFR  650.3(b)),  77.  82,  85,  86,  97. 
98  and  99:  and  (b)  The  regulations  for 
this  program  in  34  CFR  part  650 
SUPPLEMENTARY  INFORMATION:  Stipend 
Level:  The  Secretar>'  will  determine  the 
JKJ  fellowship  stipend  for  the  academic 
year  2003-2004  based  on  the  level  of 
support  provided  by  the  National 
Science  Foundation  (NSF)  graduate 
fellowships  as  of  February-  1.  2003. 
except  that  the  amount  will  be  adjusted 
as  necessary  so  as  not  to  exceed  the  JKJ 
fellow's  demonstrated  level  of  financial 
need. 

Institutional  Payuxent:  The  Secretary 
will  determine  the  institutional 
payment  for  the  2003-2004  academic 
year  by  adjusting  the  previous  academic 
year  institutional  payment,  which  is 
$11,031  per  fellow,  by  the  U.S. 
Department  of  Labor's  Consumer  Price 
Index  for  the  2002  calendar  year.  The 
institutional  payment  will  be  reduced 
by  the  tuition  and  fees  the  institution 
charges  and  collects  from  a  JKJ  fellow. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  tho.se  in  the  Education 
Department  General  .administrative 
Regulations  (EDGAR)  134  CFR  75.102).  Lnder 
the  Administrative  Procedure  .\ct  [5  U.S.C. 
553)  the  Department  generally  offers 
interested  parlies  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
onlv  and  do  not  establish  new  substantive 
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polirv .  Therefore,  under  5  U.S.C.  55.3(b)(A). 
the  Sw  retarv  has  determined  that  proposed 

rulf'makina  is  not  n-qiiirfH 

Pilot  Pro|e«t  For  Klectronii  Submis.siori 
of  Appliiations 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  e.xpand  its 
pdot  project  of  electronic  submission  nf 
applications  to  include  additional 

formula  ^frint  proi;r:ims  ^nd  ,^<i(iltl^I^^| 
liiM  ri'tiaiMiA  L;r.tnt  I  l.lIlp^•tltlil^^    Ilu' 
IKI  ['n.i;r,im— CFDA  \<i  84  ro.X  is  one 
lit  fhf  prnoranis  uu  liKifd  m  tlu-  (iilot 
prii|t'(  t    It  \i)u  ar>'  in   ijiplK  .mt  uiidfr 
thf  \K\  ['rowrani.  vou  nidv  ^iil)niit  vour 
applic.ituin  tn  ii>  in  ''ithtT  '■!•'<  tronu  or 
p.iptT  toriiiat 

The  pilot  [irM|.'(  t  iiunUes  the  use  of 
the  FltM  tmiiH  (ir.int  .Application  System 
if-.Mn^.lCATION   tornu-rlv  .■-(;AP.S) 
portion  of  the  Grant  Administration  and 
F'av  mi-nt  System  (GAPS).  We  request 
vour  partK  ifiation  in  thi-<  pilot  project. 
We  shall  (  nntinut'  to  •ndluatf  its 
success  and  soln  it  ^ui^estions  for 
improvfrnt-nt 

If  \nii  p.irtK  ip.iitt'  in  this  e- 
APin.lCATION  pilot,  pItMse  note  the 
follow  iHi; 

•  'tour  participation  is  voluntary. 

•  \'iiii  will  not  receive  any  additional 
point  valiif  or  penaltv  hecausf  mju 
submit  a  tyrant  applii  ation  m  fl-n  tronic 
or  paper  format 

•  Vnu  can  submit  tlu'  .\p(ilu  ant 
Information  .Sheet  and  i'frsoii.il 
Statement  e'lectronu  allw  Iiuwcv.t,  \'iii 
must  submit  all  other  application 
materials  in  hardropv.  including  vour 
letters  of  recommendation,  transcripts. 
(.;RE  report  (if  retjuirt'd  for  vour  field  nf 
studv).  and  supporting  materials  in  the 
arts. 

•  Within  thr>H'  working;  d.u  ■>  of 
submittiiii;  \nur  flfi  trmui    ajipln  ation 
fa.\  a  signed  copv  of  th>'  Applii  ant 
Information  Sheet  to  the  .\pplK<ition 
Control  Center  after  followinij  these 
steps: 

1.  Print  the  .\ppli(  lint  Intoriuatinii 
Sheet  from  the  e- APPLICATION  system 

2.  Make  sure  that  \()u  >iiv;n  this  form 
:V  Before  fa.xint;  this  form,  submit 

vour  ele(  tronu   ap[)lication  \  la  the  e- 
APPLICATION  s\  ^tem  You  will  receive 
an  automatic   ,u  knowleiigement.  whu  h 
will  include  ,t  PR  .-\\\ard  number  (an 
identiKin'4  number  unique  to  vour 
applit;ation) 

4.  Place  the  PR  .Award  number  in  the 
upper  ri^ht  hand  corner  of  Applii  ant 
Information  Sheet. 


5.  Fax  the  .\p|)li(  .lilt  Information 
Sheet  to  the  .\pplii  ation  ( Control  Center 
at  12021  2t>()-l.<4') 

Vmi  ma\  .ii  ( ess  the  electronic  grant 
applu  atiMii  for  the  [KI  Protjram  at: 
!tt!;i     e-ennifs  t'<l  l^ox 

We  have  nil  ludeij  additional 
iiitnrmatinii  about  the  e-APPLICATION 
piliit  |)ro|e(  t  |see  Parity  Cuidelines 
t>etvseen  Pa[)er  and  Klectrimic 
.\[)[)lii  atuuis)  m  the  a[)pli(  ation 
pai  kaee 

For  Aftplinitions  Contiict:  Federal 
Student  .Aid  Information  Center.  P.O. 
Hox  H4.  Wa'.hineton  DC  20044-0084. 
Telephone  (toll  free):  1-800-433-:H24:?. 
FAX:  (319)  3,S8-t31t).  The  application 
ma\  also  he  accessed  on  the  (KI  Web 
site   http     uww.i'd  (•nv/nfticps/OPE/ 
I IFP  Wimps' iavits.html 

If  vou  use  a  telecommunications 
dev  11  e  for  the  deaf  (TDD),  vou  may  call 
the  TIH)  numtier  at  1-800-730-8913 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Proctor,  lacob  K    lavits 
Fellowship  Proeram.  IS  Department  of 
Kiiu(  ation,  International  Education  and 
(.raduate  Programs  Service.  1990  K  St.. 
WV  ,  Suite  tiOOO,  Washington.  DC 
2()OOt)-8.')21    Telephone:  (202)  502-7542 
or  via  Internet: 
npf  Kivits  proi^rnmfifd  gov. 

If  \  I  HI  use  a  telec;ommunications 
de\  u  e  for  the  deaf  (TDD),  vou  mav  call 
the  Federal  Information  Relay  Service 
(FlRSi at  1-800-877-8339 

Individihils  with  disabilities  may 
iititain  this  doi  ument  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  cimiputer  diskette)  on 
request  to  the  program  (.ontact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  c:opv  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person    However,  the  Department  is 
not  able  tn  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  appin  ation  package, 

Klectronic  Access  to  This  Document 

"t Du  mav  \  lew  this  document,  as  well 
as  all  other  De[)artinent  of  Education 
do(  uiiients  published  in  the  Federal 
Register,  m  text  or  Adobe  Portable 
I)o(  ument  Format  (PDF)  on  the  Internet 
at  the  following  site:  nwiv.pd.gnv/ 
/eg;s/(jf;o/i,  Fed/?eg;s(pr 

To  Use  PDF  vou  must  have  Adobe 
.\(  robat  Reader,  which  is  available  free 
at  this  site   If  \(ui  have  questions  about 
Usui''  PDF.  I  all  the  I '  S   Government 


Printing  Office  (GPO).  toll  free,  at  1- 
8H8-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  I  he  nftii  lal  versum  nt  tlus  dm  imieni 
is  ihi'  iliH  uinetit  publistunl  in  the  Federal 
Register   F-ree  internet  ai  i  ess  In  llie  nitic  iai 
.■.litinn  lit  the  Federal  Register  .im)  the  Code 
nl  Kt'dtTdl  Kegulatiiiils  is  a\  ailahle  nil  C.PO 
Access  at:  http:'  w  n  u  au  t  ess  i^yxi.L'oi   ;i(jri) 
in(h\  Ittml 

Program  Authority:  ::o  C  S.C   1  i:f4- 
1  l,i4(i 

Dateit    ()(  ti,t)er  H.  2U()2. 
Sally  L.  Stroup. 

.  \ss;s((i,')/  ,Sei  refan  ,  ( >ttlir  oZ/'os/ser  o/u/wn' 

/•,iy//ri;//();) 

IFR  Dn(     OJ-JhOl  1  File.i  ID-H-O:;:  .M)2  pull 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

[FE  Docket  No.  02-57-NG,  e/al.] 
Office  Of  Fossil  Energy 

[FE  Docket  NO.  02-57-NG.  et  al.] 

Avista  Corporation,  et  al.;  Orders 
Granting  and  Amending  Authority  To 
Import  and  Export  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  Orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  September  2002.  it 
issued  Orders  granting  and  amending 
authority  to  import  and  export  natural 
gas.  These  Orders  are  summarized  in  the 
attached  appendix  and  may  be  found  on 
the  FE  web  site  at  http://v\-ww.fe.doe.gov 
(select  gas  regulation),  or  on  the 
electronic  bulletin  board  at  (202)  586- 
7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities,  Docket  Room  3E-033. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  m  Washington.  IX'.  on  Oi  tober  7. 
2002. 
Clifford  P.  Tomaszewski. 

\hi!uii>t'r.  Satural  (kis  Rrgulntion.  Ottirc  of 
Witiiml  das  and  Pftrolcum.  Import  and 
Export  .\<  tivttifs.  Ottici'  ot  Fossil  Enen^v. 
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Order  No. 


Appendix — Orders  Granting  and  Amending  Import/Export  Authorizations 

[DOE/FE  Auttiority] 


1806  ... 
1149-B 

1808  ... 
1750-A 

1739-A 

1809  ... 

1810  ... 

1811  ... 

1809  ... 

1812  .. 


Date 
issued 


9-04-02 
9-12-02 

9-16-02 

9-17-02 

9-17-02 
9-19-02 

9-20-02 

9-23-02 

9-25-02 
9-30-02 


Importer/Exporter  FE  Docket  No. 


Avista  Cksrporation,  02-57-NG 
BC  Gas  Utility  Ltd.,  96-07-NG 

BC  Gas  Utility  Ltd.,  02-60-NG 


Enbridge   Gas    Distribution    Inc. 

(Formerly     Ttie     Consumers' 

Gas   Company   Ltd.),    01-86- 

NG. 
Aquila,   Inc.   (Formerly   UtiliCorp 

United  Inc.),  01-78-NG. 
BP    Canada    Energy    Marketing 

Corp.,  02-62-NG. 

Cook  Inlet  Energy  Supply  LLC, 
02-61 -NG. 

Dominion  Exploration  Canada 
Ltd.  02-64-NG. 

BP  Canada  Energy  Marketing 
Corp.,  02-62-NG. 

Montana-Dakota  Utilities  Co..  A 
Division  of  MDU  Resources 
Group,  Inc..  02-63-NG. 


Import 

volume 

(Bcf) 


Export 

volume 

(Bcf) 


Comments 


100 
8 

35 


35 


500 


400 


Import  of  natural  gas  from  Canada,  t)eginning  on  June 

26.  2002,  and  extending  ttirough  June  25.  2004 
Amendment  to  import  authority  to  increase  volumes  from 

6  Bcf  per  year  to  8  Bcf  per  year,  and  extend  the  term 

of  the  authority  until  April  30.  2004 
Import  and  export  natural  gas  from  and  to  Canada,  t>e- 

ginning  on  December  19.  2002  and  extending  through 

December  18,  2004 
Name  change  on  blanket  import  and  export  authority 


Name  change  on  blanket  import  authority 

Import  and  export  a  combined  total  of  natural  gas  from 
and  to  Canada,  beginning  on  September  24  2002 
and  extending  through  September  23  2004 

Import  and  export  a  combined  total  of  natural  gas  from 
and  to  Canada  and  Mexico,  beginning  on  September 
20.  2002.  and  extending  through  September  19  2004 

Import  of  natural  gas  from  Canada,  t)eginning  on  Octo- 
tjer  1,  2002.  and  extending  through  September  30 
2004, 

Errata  Notice  Term  of  the  authonty  incorrectly  stated 

Import  of  natural  gas  from  Canada,  t)eginning  on  De- 
cember 1,  2002.  and  extending  through  November  30 
2004 


[FR  Doc.  02-25989  Filed  10-10-02;  8:45  ami 

BILUNG  CODE  6450-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-1-002] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

October  4.  2002. 

Take  notice  that  on  September  30, 
2002.  ANR  Pipeline  Company  (ANR) 
filed  a  revised  tariff  sheet  to  eliminate 
two  service  agreements  with  Alcoa,  Inc. 
and  Alcoa  Building  Products,  Inc.  from 
its  list  of  non-conforming  agreements. 
The  two  agreements  no  longer  contain 
MDQ  adjustments  provisions  that  the 
Commission  found  to  constitute 
unacceptable  material  deviations  in 
ANR  Pipeline  Company,  98  FERC 
1161,247(2002). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 


of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/jffp./Annv./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas. 

Serre(an , 

(FR  Doc.  02-25800  Filed  10-10-02:  8:4.5  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301 -056] 

ANR  Pipeline  Company;  Notice  of 
Negotiated  Rate 

October  4.  2002, 

Take  notice  that  on  October  1.  2002. 
ANR  Pipeline  Company  (.A.NRi  tendered 
for  filing  three  negotiated  rate 
agreements  between  ANR  and  BP 
Energy  Company  (BP)  pursuant  to 
ANR's  Rate  Schedules  PTS-2,  ITS  and 
ITS  (Liquefiables).  ANR  tenders  these 
agreements  pursuant  to  its  authority  to 
enter  into  negotiated  rate  agreements, 
ANR  requests  that  the  Commission 
accept  and  approve  the  agreements  to  be 
effective  October  1.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\-ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  malie 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  part\ 
must  file  a  motion  to  intervene.  This 
filing  IS  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
nini-  /Vrc.goi'  using  the  "FERRIS"  link. 
Enter  the  docket  number  e.xcluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  df)cument.  For 
Assistanc;e.  call  (202)  502-8222  or  for 
TTY  (202)  502-8659  C:omments. 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commissi(m  strongly 
enc:ourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Wob 
site  under  the  "e-Filing"  link. 

Linwood  .\.  Watson.  |r.. 

Deputy  Secrfftan' 

'VK  Dor    (ij-2iH27  Filed  10-10-02;  8:4.i  ami 

8ILUNG  CODE  6717-01-l» 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  ER02-1 367-000  and  ER02- 
1367-001] 

Federal  Energy  Regulatory 
Commission  Calpine  Oneta  Power, 
L.P.:  Notice  of  Issuance  of  Order 

October  4.  JOiiJ 

Calpine  Oneta  Power.  L.P  (Calpine 
Oneta)  submitted  f(jr  filing  a  tariff  under 
which  Calpine  Oneta  will  engage  in  th" 
sales  of  capacity,  energy  and  certain 
ancillary  serxices  at  market-based  rates. 
Calpine  Oneta  also  requested  wai\er  of 
\arinus  Commission  regulations.  In 
particular.  Calpine  Oneta  re(}uested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilitv  bv  Calpine  Oneta. 

On  July  17.  2002.  pursuant  to 
delegated  authoritv.  the  Director.  Office 
of  Markets.  Tariffs  and  Rate-^-C'entral. 
granted  requests  for  blanket  apprn\  al 
under  Part  34.  subject  to  the  folhiwing: 

Anv  persim  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Calpine  Oneta  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energ\'  Regulatorv  Commission. 
888  First  Street.  \E..  Washington.  DC: 
20426,  in  accordance  with  rules  21 1  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385  214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Calpine 
Oneta  is  authorized  to  issue  securities 


and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser.  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person:  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Calpine  Oneta.  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  (iommission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adverselv  affected  by  continued 
approval  of  Calpine  Oneta's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  fding  motions  to  intervene 
nr  protests,  as  set  forth  above,  is  October 
17.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE.. 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://n^\^^■  frrr.  ffd.  us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  elei:tronic:ally  via  the 
internet  in  lieu  of  paper  See.  18  CFR 
585  2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
h  ttp :// www.  fere.  fed.  u  s/efi/doorhell.h  tm . 

Magalie  K.  Salas. 

ierrefon 

IFR  Uo(    02-25797  Filed  10-10-02;  8:45  am] 

BILLING  CODE  6717-01   P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-5-000] 

CMS  Trunkllne  Gas  Company,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

0(:tol)er  4.  2002 

Take  notice  that  on  October  1.  2002. 
CMS  Trunkline  (ias  Company.  LLC 
(Trunkline)  tendered  for  filing  as  part  of 
Its  FERC;  Gas  Tariff.  Second  Revi.sed 
Volume  No.  1.  the  tariff  sheets  listed  in 
Appendix  A  attached  to  the  filing  to 
become  effective  November  1.  2002. 

Trunkline  states  that  this  fding  is 
being  made  in  accordance  with  Section 
22  (Fuel  Reimbursement  Adjustment)  of 
Trunkline's  FERC^  Gas  Tariff.  First 
Revised  Volume  No.  1.  The  revised  tariff 
sheets  listed  on  Appendix  A  reflect:  a 
0.27%  increase  (Field  Zone  to  Zone  2). 
a  0.32%  increase  (Zone  lA  to  Zone  2). 
a  0.24%  increase  (Zone  IB  to  Zone  2), 
a  0.06%  increase  (Zone  2  only),  a  0.42% 
increase  (Field  Zone  to  Zone  IB),  a 


0.47%  increase  (Zone  lA  to  Zone  IB), 
a  0.39%  increase  (Zone  IB  only),  a 
0.24%  increase  (Field  Zone  to  Zone  lA), 
a  0.29%  increase  (Zone  lA  only)  and  a 
0.16%  increase  (Field  Zone  only)  to  the 
currently  effective  fuel  reimbursement 
percentages. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
shippers  and  interested  state  regulatory 
agencies. 

.\nv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Ro(3m  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
\\■^\^v.  ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Si'i  n'tan 

jKR  Doc.  U2-2.iHi:i  Filed  10-10-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-1 90-020] 

Colorado  Interstate  Gas  Company; 
Notice  of  Negotiated  Rate 

Oi  li)ber4.  2002. 

Take  notice  that  on  October  1.  2002, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  fding  three  Firm 
Transportation  Service  Agreements 
(FTSAs)  between  CIG  and  Williams 
Energy  Marketing  &  Trading  Company 
(successor  to  Barrett  Resources 
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Corporation).  El  Paso  Energy  Raton. 
L.L.C  and  Primero  Gas  Marketing 
Company.  The  FTSAs  are  being 
submitted  for  Commission  acceptance  of 
negotiated  rate  provisions  to  be  effective 
October  1.  2002. 

CIG  states  the  FTSA's  are  being  filed 
to  implement  negotiated  rate  contracts 
pursuant  to  the  Commission's  Statement 
of  Pohcy  on  Alternatives  to  Traditional 
Cost-of-Service  Ratemaking  for  Natm-al 
Gas  Pipelines  and  Regulation  of 
Negotiated  Transportation  Services  of 
Natural  Gas  Pipelines  issued  January  31. 
1996  at  Docket  Nos.  RM95-6-000  and 
RM96-7-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Contunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nvunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-25820  Filed  10-10-02;  8:45  am] 

BOXJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociiet  Nos.  ER02-1 959-000] 

CPN  Bethpage  3rd  Turbine  Inc.;  Notice 
of  Issuance  of  Order 

October  4.  2002. 

CPN  Bethpage  3rd  Turbine  Inc.  (CPN) 
submitted  for  filing  an  application  for 


authority  to  engage  in  the  sale  of 
wholesale  energy,  capacity  replacement 
reserves  and  ancillary  services  at 
market-based  rates.  CPN  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  CPN 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  CPN. 

On  July  23,  2002.  pursuant  to 
delegated  authority,  the  Director.  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CPN  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  CPN  is 
authorized  to  issue  securities  euid 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser.  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  CPN, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  CPN's  issuances  of 
secxu-ities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  modons  to  intervene 
or  protests,  as  set  forth  above,  is  October 
17,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/onhne/rims.htin 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbeU.htm. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  02-25798  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  ER02-2227-000.  ER02-2228- 
000,  ER02-2229-000,  ER02-2230-000, 
ER02-2231-000,  and  ER02-2232-000] 

Federal  Energy  Regulatory 
Commission  Creed  Energy  Facility, 
LLC;  Feather  River  Energy  Center, 
LLC;  Goose  Haven  Energy  Center, 
LLC;  Lambie  Energy  Center,  LLC; 
Pajaro  Energy  Center,  LLC;  Wolfskill 
Energy  Center,  LLC;  Notice  of 
Issuance  of  Order 

October  4.  2002. 

Creed  Energy  Facility.  LLC  (Creed). 
Feather  River  Energy  Center.  LLC 
(Feather  River),  Goose  Haven  Energy 
Center,  LLC  (Goose  Haven).  Lambie 
Energy  Center,  LLC  (Lambie),  Pajaro 
Energv  Center,  LLC  (Pajaro).  and 
Wolfskill  Energy  Center.  LLC  (Wolfskill) 
(collectively.  "Applicants  ").  filed 
applications  requesting  that  the 
Commission  accept  rate  schedules 
under  which  the  Applicants  will  make 
wholesale  sales  of  electric  energy, 
capacity,  replacement  reserves,  and 
certain  ancillary  ser\ices  at  market- 
based  rates;  reassign  transmission 
capacitv;  and  resell  firm  transmission 
rights,  in  addition.  Applicants  requested 
waiver  of  various  Commission 
regulations.  In  particular.  Applicants 
requests  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability. 

On  August  30,  2002.  the  Commission 
issued  an  Order  granting  requests  for 
blanket  approval  under  Part  34.  subject 
to  the  following: 

Anv  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  the  Applicants  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  the 
Applicants  are  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumfflion  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  Applicants,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Conunission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
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adversely  affected  by  continued 
approval  of  the  Applicants'  issuances  of 
securities  or  assumptions  oi  liability. 

Notice  is  hereby  given  that  the 
deadline  for  fding  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
17. 2002 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE. 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
httpJ/ww\\  fere. fed  us /online /nms  htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper  See.  18  CFR 
385.2001(aKlKiii)  and  the  instructions 
on  the  Commission's  Web  site  at 
h  ttp  ■Jlwwv.-.ferx:  fed.  u  s/efi/doorbell.  b  tm . 

Magalie  R.  Salas, 

Secretary' 

IFR  D(h:  02-25799  Filed  10-10-02;  8:4.5  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GTOO-34-010] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Compliance  Filing 

October  4.  2002. 

Take  notice  that  on  September  30. 
2002.  Dauphin  Island  Gathering 
Partners  (Dauphin  island)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No    1.  the  tariff  sheet 
listed  below  to  become  effective  October 
30,  2002 

First  Revised  Sheet  No,  359 

Dauphin  Island  states  that  the  revised 
tariff  sheets  are  being  filed  to  comply 
with  *^  154  1(d)  of  the  Commission's 
Regulations  which  state  that  any 
contract  or  executed  service  agreement 
that  deviates  in  any  material  aspect  from 
the  form  of  service  agreement  must  he 
filed  with  the  Commission  and  such 
nonconforming  agreement  must  be 
referenced  in  the  pipeline's  tariff. 

Dauphin  Island  states  that  copies  of 
its  filing  are  being  served  on  its 
customers  and  other  interested  parties. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  C^ommission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Se<:tion 
J85.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 


by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commissions  Web  site  at 
http://^\^^^\^.fe^c.gov  using  the  "FERRIS" 
link  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
'e-Filing  "  link. 

Linwood  A.  Watson.  |r., 

Dttpuly  Sfi.Tflan, 

IFR  Doc.  02-25815  Filed  10-10-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-566-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Annual  EPCA  Filing 

0(tober4.  2002. 

Take  notice  that  on  September  30. 
2002.  Dominion  Transmission  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
(ias  Tariff.  Third  Revised  Volume  No.  1. 
Fourteenth  Revised  Sheet  No.  31: 
Seventeenth  Revised  Sheet  No.  32; 
Ninth  Revised  Sheet  No.  34;  Twelfth 
Revised  Sheet  No.  35;  and  Fifth  Revised 
Sheet  No.  39.  with  an  effective  date  of 
November  1.  2002. 

DTI  states  that  the  purpose  of  its  filing 
is  to  comply  with  the  Electric  Power 
Cost  Adjustment  provision  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  as  that  provision  will 
be  revised  effective  November  1.  2002, 
in  accordance  with  the  Stipulation  and 
.\greement  filed  on  [une  22.  2001.  in 
Docket  No  RPOO-632-003.  and 
approved  bv  (]ommission  letter  order 
issued  in  that  proceeding  on  September 
13. 2001 

DTI  states  that  copies  of  the  filing 
have  been  sent  to  DTI's  customers  and 
interested  stated  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator^'  Commission. 
H88  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
VMMA-.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-6222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii}  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary 

IFR  Doc.  02-25806  Filed  10-10-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-21-000] 

Duke  Energy  Guadalupe  Pipeline,  Inc.; 
Notice  of  Petition  for  Rate  Approval 

October  4.  2002. 

Take  notice  that  on  September  10, 
2002,  Ehike  Energy  Guadalupe  Pipeline, 
Inc.  (Guadalupe)  filed  pursuant  to 
section  284.123fb)(2)  of  the 
Commission's  regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  the  proposed  rates 
as  fair  and  equitable  for  transportation 
and  storage  services  performed  under 
section  311  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA). 

Guadalupe  proposes  to  establish  a  rate 
of  $0.1852  per  MMBtu  for  system-wide 
firm  and  interruptible  transportation 
services  and  interruptible  parking  and 
loaning  services.  In  addition.  Guadalupe 
proposes  a  two-part  rate  consisting  of  a 
demand  charge  of  $2,059  per  MMBtu 
and  a  conmiodity  charge  of  $0.2529  per 
MMBtu  for  its  proposed  power  and 
peaking  ser\'ices.  Guadalupe  also 
proposes  to  charge  a  1.9  percent  fuel 
charge  for  all  services 

Pursuant  to  section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
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equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
may.  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  conunents 
and  for  the  oral  presentation  of  views, 
data,  and  argimients. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426, 
in  accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  with  the  Secretary 
of  the  Commission  on  or  before  October 
18,  2002.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  petition  for  rate 
approval  is  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conmiission's  Web  site  at  http:// 
HiATw. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encoiuages  electronic  filings.  See,  18 
CFR  385.200(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-25819  Filed  10-10-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


sheets,  with  an  effective  date  of  October 
1, 2002: 

First  Revised  Sheet  No.  125 
Substitute  First  Revised  Sheet  .No.  135 
Substitute  First  Revised  Sheet  No   144 
Substitute  First  Revised  Sheet  No.  145 

UTOS  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  September  19,  2002  order 
in  these  proceedings. 

UTOS  states  that  complete  copies  of 
its  filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  these  proceedings,  all  of 
its  jurisdictional  customers,  and 
applicable  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
/ittp.7/wivw./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nimiber  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-25832  Filed  10-10-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

[Docket  Nos.  RPOO-466-002  and  RPOO-618- 
003] 

Federal  Energy  Regulatory 
Commission  Enbridge  Offsfiore 
Pipelines  (UTOS)  LLC;  Notice  of 
Compliance  Filing 

October  4,  2002. 

Take  notice  that  on  October  1,  2002, 
Enbridge  Offshore  Pipelines  (UTOS) 
LLC,  (UTOS)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-400-002] 

Enbridge  Pipelines  (Midia)  Inc.;  Notice 
of  Compliance  Filing 

October  4,  2002, 

Take  notice  that  on  October  1,  2002, 
Enbridge  Pipelines  (Midla)  Inc.,  (Midla) 
tendered  for  filing  as  part  of  its  FT:RC 
Gas  Tariff.  Fourth  Revised  Volume  No. 
1,  the  following  revised  tariff  sheets, 
with  an  effective  date  of  June  1,  2002: 

Substitute  First  Revised  Sheet  No.  Ill 


Substitute  First  Revised  Sheet  No.  130 
Substitute  First  Revised  Sheet  No.  134 

Midla  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  September  6.  2002  order 
in  these  proceedings. 

Midla  states  that  complete  copies  of 
its  filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  these  proceedings,  all  of 
its  jurisdictional  customers,  and 
applicable  State  Commissions. 

Any  person  desiring  tn  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator*'  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

IFR  Doc.  02-25831  Filed  10-10-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-9-000] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

October  4.  2002. 

Take  notice  that  on  October  2.  2002, 
Gulf  South  Pipeline  Company.  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  Seventh  Revised  Sheet  No.  20; 
First  Revised  Sheet  No.  3600:  and  Third 
Revised  Sheet  No.  3613,  to  become 
effective  November  4,  2002. 

As  the  Commission  has  not  extended 
its  policv,  which  provided  for  the 
removal  of  the  rate  ceiling  for  short-terra 
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capacilv  release  transactions  of  less  than 
one  vpar  until  Septembpr  ^0.  2002.  Cailf 
South  prupo.sps  to  rpmnv*'  tariff 
provisions  associatt'd  with  thf  former 

policy 

Gulf  .South  states  that  copies  of  this 
filing  hdVf  bff>n  served  upon  Cailt 
Souths  customers,  state  t  ommissionS 
and  other  interested  parties. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mution 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Sectiims 
,)85.214  or  J85.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154  210  of  the 
Commission  s  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  partv 
must  file  a  motion  tn  intervene  This 
filing  is  available  tnr  rev  lew  at  the 
Commission  in  the  Public  Reference 
Room  or  mav  be  \  iewed  on  the 
Commissions  Web  site  at  http:// 
l^^\^\  fprc  i;ov  using  the  "FERRIS'  link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  1202)  502-8222  or  tni 
TTY  (202!  502-8659.  Comments, 
protests  and  interventions  mav  be  filed 
electronicallv  via  the  Internet  in  lieu  ol 
paper  The  Commissmn  strongly 
encourages  electronic  filings  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instnn  tinns  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link 

Linwood  A.  WalMin.  )r.. 
Deputy  Secretary. 
FR  Dm.    Mj-_'iH.)«  Filed  10-10-02:  8:45  araj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 0-000] 

Gulf  South  Pipeline  Company.  LP; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

October  4  2002 

Take  notice  that  on  October  2.  2002. 
Gulf  South  Pipeline  Company,  LP  IGulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Sixth  Revised  Volume 
No   1.  the  following  tariff  sheets,  to 
become  effective  November  1,  2002: 

Second  Revised  Sheet  No  2 
Second  Revised  Sheet  No.  102 


I'irst  Revised  Sheet  No.  105 
First  Revised  Sheet  No.  201 
First  Revised  Sheet  No   204 
lirsi  Revised  Sheet  No.  .102 
ihird  Revised  Sheet  No.  ,106 
hirst  R.'Vis.MJ  Sheet  No    40,=i 
First  Revis,.,!  Sheet  No.  .")0:i 
Third  Revised  Sheet  No  r.04 
Seiond  Revised  Sheet  .No.  605 
First  Revised  .Sheet  No.  720 
First  Revised  Sheet  No   2446 
[list  Revised  Sheet  No.  2.301 
OngiiKii  Sheet  No.  4020 
Se(  oiui  Revised  Sheet  No.  4100 
Re^erve(i  Sheet  Nos   4^0!-^l'^"^ 
Set  uiui  Revised  Sheet  No  4200 
Reserved  Sheet  Nos.  4201-1299 
Second  Revised  Sheet  No.  4300 
Reserved  Sheet  Nos.  4301-1399 
Sei  oTid  Revised  Sheet  No.  4400 
R.'sened  Sheet  Nos  4401-4499 
Se(  iind  Rev  ised  Sheet  No.  4,500 
Reserved  Sheet  Nos.  4.501-*599 
Second  Revised  Sheet  No  4600 
Reserved  Sheet  Nos.  4601-1699 
Original  Sheet  No.  4703 
Reserved  Sheet  Nos.  4704-4749 
Se<  ond  Revised  Sheet  No  4804 
Reserved  Sheet  Nos.  4903-5199 

Gulf  South  is  revising  the  tariff  sheets 
listed  above  in  order  simplify  Gulf 
South  s  pro  forma  service  agreements 
and  to  eliminate  anv  possibility  of 
confusion  between  the  service 
agreement  tt'rms  and  conditions  and 
other  tariff  provisions  The  language 
(nun  the  standard  terms  and  conditions 
id  such  agreements  has  either  been 
eliminated  or  moved  to  another  part  of 
the  tariff  as  more  iullv  described  below 
(hilf  South  is  also  updating  its  tariff  to 
eliminate  its  proprietar\  Operational 
Bal.ini  mi;  .\uie<'inent  form  and  proposes 
tn  utilise  the  \.\ESB  Model  Operational 
Balancing  Agreement  as  the  form 
document  for  its  OBA  agreements. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
Souths  (  ustomers,  state  commissions 
and  other  interested  parties. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Feder.i!  Energy  Regulatorv  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Sections 
385  214  or  385  21 1  of  the  Commission's 
Rules  and  Regulations  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210ofthe 
(Aimmissions  Regulations.  Protests  will 
be  considered  bv  the  Clommission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  This 
filing  IS  available  for  review  at  the 
Ctmimission  in  the  Public  Reference 
Room  or  mav  be  viewed  on  the 
(ioinniission's  Web  site  at  http:// 


^\^\^^^.  ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field,  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)[iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link, 

Linwood  A.  Watson,  |r., 

Deputy  Secretary. 

|FR  Do(  .  02-25839  Filed  10-10-O2:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP02-361-003  and  RP02-361- 
004] 

Gulfstream  Natural  Gas  System,  LLC; 
Notice  of  Compliance  Filings 

O.  tober4.  2002. 

Take  notice  that  on  September  3  and 
September  12.  2002.  Gulfstream  Natural 
Gas  System,  L,L.C.  (Gulfstream) 
submitted  revised  negotiated  rate 
agreements  with  Seminole  Electric 
Cooperative,  Inc.  and  the  City  of 
Lakeland,  Florida,  respectively, 
pursuant  to  the  Commission's  July  3. 
2002  order  in  Docket  No.  RP02-361- 
000.  Gulfstream  is  requesting  privileged 
treatment  for  the  agreements  pursuant  to 
Section  388.112  of  the  Commission's 
regulations. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  11.  2002, 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://w\s'w.  fere. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  tfuee  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385,2001(a)(l){iii)  and  the  instructions 
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on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc,  02-25833  Filed  10-10-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-567-000] 

High  Island  Offshore  System,  L.L.C.; 
Notice  of  Tariff  Filing 

October  4,  2002. 

Take  notice  that  on  September  30, 
2002,  High  Island  Offshore  System, 
L.L.C.  (HIOS),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1 ,  First  Revised  Sheet  No. 
36.  HIOS  requests  that  this  revised  tariff 
sheet  be  made  effective  November  1, 
2002. 

'  HIOS  states  that  the  revised  tariff 
sheet  is  being  filed  to  modify  HIOS's 
Rate  Schedule  FT-2  to  give  a  shipper 
the  ability  to  provide  HIOS  only  thirty 
(30)  days  notice  (in  lieu  of  six  months 
notice)  of  a  change  in  the  shipper's 
monthly  maximum  daily  quantity 
(MDQ)  in  the  event  a  federal  lessor 
elects  to  take  natural  gas  royalties-in- 
kind. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvTvw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-25807  Filed  10-10-02:  8:45  am] 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  MG02-7-O00] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Filing 

October  4,  2002, 

On  September  23.  2002.  Kern  River 
Gas  Transmission  Company  filed  its 
revised  standards  of  conduct  under  Part 
161  of  the  Commission's  regulations.  18 
CFR  part  161, 

Kern  River  Gas  Transmission 
Company  states  that  it  served  copies  of 
the  filing  on  all  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  in  this 
proceeding  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  (18  CFR  385,211  or  385,214) 
All  such  motions  to  intervene  or  protest 
should  be  filed  on  or  before  October  21. 
2002,  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov.  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  filed  to  assess  the 
document.  For  assistance,  call  (202) 
502-8222  or  TTY  (202)  502-8659, 
Protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper;  see  18  CFR  385.200l(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25816  Filed  10-10-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2366-000] 

Louis  Dreyfus  Energy  LLC;  Notice  of 
Issuance  of  Order 

October  4.  2002. 

Louis  Dreyfus  Energy  LLC  (LDE) 
submitted  for  filing  an  application  for 
authority  to  engage  in  the  sales  of 
electric  power,  energy  transactions  and 
ancillary  servic  s  at  wholesale  at 
market-based  raies.  LDE  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  LDE  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liability  by  LDE. 

On  September  18,  2002',  pursuant  to 
delegated  authority,  the  Director,  Office 
of  Markets,  Tariffs  and  Rates-East, 
granted  requests  for  blanket  approval 
under  Part  34.  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  LDE  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  LDE  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  LDE, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  LDE's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  inter\'ene 
or  protests,  as  set  forth  above,  is  October 
18. 2002, 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE. 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at 
h  tip  ://ww^v. fere. fed.  us/onlin  e/rim  s.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
mav  be  filed  electronicallv  via  the 
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internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(lHiii)  and  the  instructions 
on  the  Commission's  web  site  at 
/; ttp://\s-T.\-w  fere. fed.us/efi/doorheU. htm. 

Mai>alie  K.  Sala.s. 

i>V<  rcfun. 

!FR  Dor    n2-2.n7«)6  Filed  10-10-02.  8:45  am| 
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* 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-6-000] 

Maritimes  &  Northeast  Pipeline  L.L.C.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

OitobtT  4    ZiMl 

Take  notice  that  on  October  1.  2002. 
.Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes)  tendered  for  filioi^  as  part  of 
Its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  become  effective  on  November  1 . 
2002. 

Fourth  Revised  Sheet  No.  1 1 

Second  Re\  First  Revised  Sheet  No.  265 

Maritimes  states  that  it  is  malting  this 
Fuel  Retainage  Quantity  filing,  pursuant 
to  Section  20  of  the  General  Terms  and 
Ctmditions  (GTiicC)  of  its  FERC  Gas 
Tariff.  Maritimes  is  proposing  a 
redutition  of  0  fi0"'.i  to  the  Winter  Period 
Fuel  Reimbursement  Percentages  (FRP) 
and  also  a  reduction  of  0  50"..  to  the 
Spring  Shoulder  Period.  The  projected 
FRPs  for  each  of  the  four  periods  will  be 
0.90".:    In  addition.  Maritimes 
respectfullv  requests  to  revise  its  tariff 
to  reflect  an  Index  Price  defined  as  the 
average  of  the  dailv  Midpoint  prices  as 
published  by  Platts.  Gas  Dailv  tor 
Dracut.  Mass  during  the  relevant  mimth. 
less  the  100"..  load  factor  Rate  Schedule 
MN.365  ma.\imum  recourse  rate  in  effei  t 
for  such  month. 

Maritimes  also  states  that  it  is 
submitting  the  calculation  of  the  fuel 
retainage  quantitv  (FRQ)  Deferred 
.Account  amount,  pursuant  to  Section  20 
of  the  GT&C.  which  provides  that 
Maritimes  will  calculate  surcharges  or 
refunds  designed  to  amortize  the  net 
monetary  value  of  the  balance  in  the 
FRQ  Deferred  .\ccount  at  the  end  of  the 
previous  accumulation  period. 

Maritimes  states  that  for  the  period 
August  1,  2001  through  |uly  .11.  2002. 
the  FRQ  Deferred  .Account  resulted  in  a 
net  t:redit  balance  of  approximatel\* 
S863.848.29.  inclusive  of  carrying 
charges,  that  will  be  refunded  to 
Maritimes'  customers. 

Maritimes  states  that  copies  nt  thi-> 
filing  were  mailed  to  all  affected 


customers  of  Maritimes  and  interested 
state  c  (immissions 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20421J.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
\n\  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mnv  trrr  jiov  using  the  "FERRIS"  link. 
Enter  the  doc.ket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8(i59.  Comments, 
protests  and  interventions  may  be  filed 
electronic;allv  via  the  Internet  in  lieu  of 
paper.  The  (iommission  stronglv 
encourages  electnmic:  filings.  Spp.  18 
CFR  385.2001(a)ll)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  .\.  Watson.  Jr., 

Deputy  Secretary: 

IFR  One   (rj-2.=i8:i5  Filed  10-10-02;  H;4,t  ,im| 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-7-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

Octoi)er4,  2002. 

Take  notice  that  on  October  1,  2002, 
Natural  (ias  Pipeline  (^.ompany  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff  Sixth 
Revised  Volume  No.  1,  certain  tariff 
sheets  to  become  effective  November  1 , 
2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  revise  the  provisions  of  the 
General  Terms  and  Conditions  in 
Natural's  Tariff  relating  to  shipper 
creditworthiness.  Th(;se  changes  are 
important  to  preserving  the  integrity  of 
Natural's  firm  capacity  in  light  of  the 
deteriorating  credit  being  experienced 


bv  some  shippers,  particularly  energy 
trading  companies. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

.\nv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulaton,'  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson,  )r.. 

Deputy  SeiTflan. 

IFR  Do<    02-2583fi  Filed  1U-UM)2:  8:4.5  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-38-000] 

Northern  Natural  Gas  Company;  Notice 
of  Technical  Conference 

()(  t()i)er4.  2002. 

In  the  Commission's  order  issued  on 
September  20.  2002.'  the  Commission 
directed  that  a  technical  conference  be 
held  to  address  issues  raised  by  the 
filing. 

Take  notice  that  the  technical 
ccmference  will  be  held  on  Tuesday, 
.November  12,  2002.  at  10  am,  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 


NnrtluTii  S.iliir.il  (l.i^  (  aiiup.iiu  .  100  FERC 
li.i.j-H  |20o:;i 
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888  First  Street,  NE..  Washington,  DC 
20426.  Please  contact  Charles  B. 
Spencer  in  the  Office  of  the  Secretary  on 
(202)  502-8897,  for  further  information. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

M agalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-25801  Filed  10-10-02;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comroission 

[Docket  No.  RP02-410-001] 

Palute  Pipeline  Company;  Notice  of 
Compliance  Filing 

October  4.  2002. 

Take  notice  that  on  October  1,  2002, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No, 
1-A,  the  following  tariff  sheets,  to 
become  effective  October  1,  2002: 

Fourth  Revised  Sheet  No.  61 A 
First  Revised  Sheet  No.  61A.1 
First  Revised  Sheet  No.  61B 

Paiute  states  that  the  purpose  of  its 
filing  is  to  effectuate  changes  to  the 
General  Terms  and  Conditions  of 
Paiute's  tariff  to  comply  with  Order  No. 
587-0  and  a  letter  order  issued 
September  16,  2002  in  Docket  No, 
RP02-4 10-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nimiber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  SecKtary. 

IF'R  Doc.  02-258.34  Filed  10-10-02;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-4-O00] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  4,  2002. 

Take  notice  that  on  October  1,  2002, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  attached  to  the  filing  to 
become  effective  November  1,  2002. 

Panhandle  states  that  this  filing  is 
made  in  accordance  with  Section  24 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  revised  tariff 
sheets  filed  herewith  reflect  the 
following  changes  to  Fuel 
Reimbursement  Percentages: 

(1)  A  0.01%  increase  in  the  Gathering 
Fuel  Reimbursement  Percentage; 

(2)  A  0,04%  increase  in  the  Field 
Zone  Fuel  Reimbursement  Percentage; 

(3)  A  0.04%  decrease  in  the  Market 
Zone  Fuel  Reimbursement  Percentage; 

(4)  A  0.22%  increase  in  the  Injection 
and  a  0.22%  increase  in  the  Withdrawal 
Field  Area  Storage  Reimbursement 
Percentages;  and 

(5)  A  0.22%  increase  in  the  Injection 
and  a  0.22%  increase  in  the  Withdrawal 
Market  Area  Storage  Reimbursement 
Percentages. 

Panhandle  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulaton,'  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385,214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  ihe  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Magalie  R,  Salas, 

Secretarw 

IFR  Dot .  02-25812  Filed  lO-lO-o;.:.  «:45  dmj 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  RP99-51 8-030] 

Federal  Energy  Regulatory 
Commission 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated  Rate 

Ortaber4.  2002. 

Take  notice  that  on  October  1 ,  2002. 
PG&E  Gas  Transmission.  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff  Second 
Revised  Volume  No.  1-A,  First  Revised 
Sheet  No.  15. 

GTN  states  that  this  sheet  is  being 
filed  to  reflect  the  implementation  of 
one  negotiated  rate  agreement  and  the 
removal  of  five  negotiated  rate 
agreements.  GTN  requests  that  this  tariff 
sheet  become  effective  October  1,  2002. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy-  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
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filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.  ff^ re  gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper  The  (Commission  strongly 
encourages  electronic  filings  See.  18 
CFR  385.2001(a)(l)liii)  and  the 
instructions  on  the  Clommission's  Web 
site  under  the  "e-Filing"  link. 

Lin  wood  \.  Watson,  |r.. 

Deputy  Secretary-. 

VR  Dor    02-2,=i82q  Filed  10-10-02:  8:4.t  ami 
BILLING  COOC  671 7-01 -P 


DEPARTMEffr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-020] 

Ouestar  Pipeline  Company;  Notice  of 
Negotiated  Rate 

OctobfT  4.  2002 

Take  notice  that  on  October  1.  2002. 
Questar  Pipeline  Company's  (Questar) 
filed  a  tariff  filing  to  implement  a 
negotiated-rate  contract  for  Dominion 
Exploration  &  Production.  Inc.  as 
authorized  bv  Commission  orders 
issued  October  27.  1999.  and  December 
14.  1999.  in  Docket  Nos.  RP9^513.  et 
al.  The  Commission  approved  Questar's 
request  to  implement  a  negotiated-rate 
option  for  Rate  Schedules  T-1.  NNT.  T- 
2.  PKS.  FSS  and  ISS  shippers.  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Commission's 
Policv  Statement  in  Docket  Nos.  RM95- 
6-000  and  RM96-7-000  (Policy 
Statement)  issued  January  31.  1996. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding.  Questar's  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www  fere  gov  using  the  "FERJRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  The  (Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  .^.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Do,    02-2ri828  Filer!  10-10-02;  8:4.S  am) 

BILLING  COD€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-3-000] 

Southwest  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  4.  2002. 

Take  notice  that  on  October  1.  2002. 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Seventh  Revised  Sheet 
No.  5.  proposed  to  become  effective 
November  1.  2002. 

Southwest  states  that  this  filing  is 
made  in  accordance  with  Section  16 
(Fuel  Reimbursement  Adjustment)  of 
the  General  Terms  and  Conditions  in 
Southwest's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  The  Fuel 
Reimbursement  Adju.stment  filed 
herewith  reflects  the  following  Fuel 
Reimbursement  Percentages:  (1)  West 
Area  Storage  Facilities  Injection  1.21% 
and  Withdrawal  0.46%;  and  (2)  East 
Area  Storage  Facilities  Injection  2.51% 
and  Withdrawal  1.17%. 

Southwest  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 


20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ni^-w.  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interv'entions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Serretan' 

(FR  Doc.  02-2581 1  Filed  10-10-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RP96-312-109] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

October  4.  2002. 

Take  notice  that  on  October  1.  2002. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Northern  Utilites,  Inc.  Tennessee 
requests  that  the  Commission  grant  such' 
approval  effective  November  1.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vwvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659,  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link, 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25821  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-110] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

October  4.  2002. 

Take  notice  that  on  October  1.  2002. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing, 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
NSTAR  Gas  Company,  Tennessee 
requests  that  the  Conmiission  grant  such 
approval  effective  November  1.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Sections 
385,214  or  385,211  of  the  Commission's 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154,210  of  the 
Commission's  Regulations,  Protests  will 
be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 


www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A,  Watson,  Jr.. 

Deputy  Secretary. 

(FR  Doc.  02-25822  Filed  10-10-02:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-31 2-111] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

October  4.  2002. 

Take  notice  that  on  October  1.  2002. 
Teimessee  Gas  Pipeline  Company 
(Termessee).  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Bay  State  Gas  Company.  Tennessee 
requests  that  the  Commission  grant  such 
approval  effective  November  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 


paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary. 

[FR  Doc .  02-2582,3  Filed  10-10-02:  «:45  am) 

BILUNG  CODE  671 7-01 -F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-112] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

October  4.  20P2. 

Take  notice  that  on  October  1.  2002. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  and 
approval  (1)  a  copy  of  a  Gas 
Transportation  Agreement  between 
Tennessee  and  Columbia  Gas  of  Ohio 
(COH)  pursuant  to  Tennessee's  Rate 
Schedule  FT- A  (Ser\'ice  Package  8403) 
and  (2)  a  copy  of  the  June  6.  2002  Firm 
Transportation  Negotiated  Rate  Letter 
Agreement  entered  into  between 
Tennessee  and  COH  ("Negotiated  Rate 
Letter").  The  filed  Ser\'ice  Package  8403 
and  the  Negotiated  Rate  Letter  reflect  a 
negotiated  rate  arrangement  between 
Tennessee  and  COH  to  be  effective 
November  1.  2002. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viev^ed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
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encourages  electronic  filings.  Sep.  IH 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  ( Commissions  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  |r.. 

Deputy  Secrtflan-. 

'FR  Dor  nj-25824  Filed  10-l(>-02:  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-113] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

Oi  t.ihtT4,  2002. 

Take  notice  that  on  October  1.  2002. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
NSTAR  Gas  ("ompanv  Tennessee 
requests  that  the  Commission  grant  such 
approval  effective  November  1,  2002. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulator\'  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154  210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
Bling  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  httpj/ 
^■ww  fert  ^ov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTx  (202)  502-8fi59.  Comments, 
protests  and  interventions  may  be  filtsd 
electronicallv  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  (Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  .\.  Watson.  Jr.. 

l)fput\  Sfin'tiin 

(FR  Dot.  02-25825  Filed  10-10-02;  8:45  am! 

SILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-495-003  and  RP01-97- 
002] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Corripliance  Filing 

October  4.  2002. 

Take  notice  that  on  September  30, 
2002.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  on  .Appendix  A  to  the  filing,  to 
become  effective  on  November  1.  2002. 

Texas  Gas  states  that  these  tariff 
sheets  filed  herewith  are  being 
submitted  in  compliance  with  the 
(Commissions  "(Jrder  on  Order  Nos. 
637.  567-Gand  587-L  .Settlement" 
issued  August  27.  2002  in  Docket  Nos. 
RPOO— i95-000.  et  ai.  (the  Order).' 
Texas  asserts  that  in  that  Order,  the 
Commission  found  that  Texas  Gas  states 
that  it  has  generally  complied  with  the 
requirements  of  Order  No.  637.-  subject 
to  certain  modifications  discus.sed  in  the 
Order. 

Texas  Gas  states  that  it  was  directed 
to  file  revised  actual  (not  pro  forma) 
tariff  sheets  within  30  davs  consistent 
with  the  discussion  in  the  Order,  but 
that  the  order  directs  that  Texas  Gas 
mav  not  place  the  revised  tariff  sheets 
into  effei:t  before  further  order  of  the 
(Commission. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
all  parties  on  the  official  service  list,  to 
Texas  Gas's  jurisdictional  customers 
and  to  interested  state  commissions. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 


'  lexas  (jds  Transmission  Corpnr.ition.  100  FhKC 
61.218(2002). 

-Regulation  of  .Short-Term  Natural  Gas 
Transportation  Servic  cs  ,in<i  R>>4;uldtion  of  Interstate 
Natural  ('.as  Trans[ii)r1dliim  Stjr\i(.es.  FERC  .St^ts  & 
RKgs..  Regulations  PrtMniblns  l|ul\  m4t> — Deo'nituT 
20(H)I  31.091  IFeh  M.  201)01   nrdiT  on  rfhcariiig. 
Order  No  6.37-A,  FhR(    St.iN   s<  Regs  .  Re^uUtions 
Preamblps  (julv  I99r>— Dfi  cmtxr  2MM\  .(1.099  (Mav 
19.  JOOO);  order  on  ruhfarmi;,  Order  No  bJ7-B.  92 
I-tR(;i)1.0fi2  (July  26.  2001)1,  affii  in  pari  and 
remanded  in  part.  Interstate  Natural  (ias 
Association  of  Amerii  .i  v    FKRC,  285  F  3d  18  (DC 
Cir.  Apr.  h.  2002). 


20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154,210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://n-ww.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  w-eb  site  under  the 
""e-Filing"  link. 

Magalie  R.  Salas, 

.S't'fTHfarv. 

IFR  U()( .  02-25802  Filed  10-10-02:  8:4.5  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RPOO-260-013] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Filing  of  Refund  Report 

October  4.  2002. 

Take  notice  that  on  October  2,  2002. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  refund 
report  pursuant  with  the  provisions  of 
Article  XII  of  the  Stipulation  and 
Agreement  (S&A)  in  the  above- 
referenced  docket  and  complying  with 
Subpart  F  of  Part  154  of  the 
Commission's  regulations, 

Texas  Gas  states  that  the  refund  report 
details  the  amount  of  refunds  made  in 
accordance  with  the  provisions  of 
Article  II.  Section  2  of  the  S&A,  which 
required  Texas  Gas  to  refund  within  60 
days  of  a  Final  Commission  Order  the 
difference  between  the  amounts 
computed  under  the  retroactive 
settlement  base  rates  approved  in 
Docket  No.  RPOO-260  and  the  base  tariff 
rates  that  were  actually  charged  for 
service  provided  by  Texas  Gas  for  the 
period  November  1.  2000  through  July 
31.  2002.  Interest  was  computed  in 
accordance  with  Subpart  F.  Section 
154.501(d). 

Texas  Gas  states  that  the  refunds  were 
made  on  September  16.  2002, 
accompanied  by  associated  customer 
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reports  to  all  of  Texas  Gas's 
jurisdictional  customers  receiving  such 
refunds,  as  well  as  interested  state 
commissioDS. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  11,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  "This  filing  is  available 
for  review  at  the  Conunission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659,  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385,2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link, 

LinwcMxl  A.  Watson,  |r.. 

Deputy  Secretary. 

(FR  Doc,  02-25830  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissiofi 

[Docket  No.  RP97-255-052] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

October  4,  2002, 

Take  notice  that  on  October  1,  2002, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volimie  No.  1  Fifty-First 
Revised  Sheet  No.  21  and  Twenty- 
Foiulh  Revised  Sheet  No.  22A,  to  be 
effective  October  1,  2002. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Cnunission's  letter  order  issued  March 
20,  1997,  in  Docket  No.  RP97-255-000, 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect  one 
amended  negotiated-rate  contract  with 
National  Fuel  Marketing  Company. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 


parties  to  this  proceeding. 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385,211  of  the  Commission's  Rules  and 
Regulations,  All  such  protests  must  be 
filed  in  accordance  with  Section 
154,210  of  the  Commission's 
Regulations,  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659.  The 
Conunission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25826  Filed  10-10-02;  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-&-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

October  4,  2002. 

Take  notice  that  on  October  1,  2002 
Transcontinented  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
fiUng  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 
Seventeenth  Revised  Sheet  No,  29.  to 
become  effective  November  1,  2002, 

Transco  states  that  the  filing  is 
submitted  pursuant  to  Section  3B  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file  a 
redetermination  of  its  fuel  retention 
percentage  applicable  to  Rate  Schedules 
LG-A,  LNG,  LNG-R  and  LG-S  (LNG 
Rate  Schedules)  to  be  effective  each 
November  1.  The  derivation  of  the 
revised  fuel  retention  percentage 
included  therein  is  based  on  Transco's 


actual  gas  required  for  operations  (GRO) 
for  the  period  September  1999  through 
August  2002  plus  the  balance 
accumulated  in  the  Deferred  GRO 
Account  at  August  31.  2002.  Appendix 
A  contains  workpapers  supporting  the 
derivation  of  the  revised  fuel  retention 
percentages. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  a  protest  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  .\"E, 
Washington,  DC  20426.  in  accordance 
with  Sections  385.214  or  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Conunission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25837  Filed  10-10-02:  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-422-001  ] 

Transwestem  Pipeline  Company; 
Notice  of  Compliance  Filing 

October  4.  2002. 

Take  notice  that  on  September  30, 
2002.  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  6th  Revised 
Sheet  No,  50.  to  become  effective 
October  1,  2002. 
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Transwestern  states  that  on  Mav  1 . 
2002,  in  Docket  No.  RM96-1-020.  the 
Commission  issued  Order  No  587-() 
(Order),  whereby  the  Commission 
amended  its  open  access  regulations 
that  govern  standards  for  conductinji 
business  and  electronic 
cummunicatums  with  interstate 
pipelines  The  Order.  Transwestern 
states,  required  pipelines  to  make  tariff 
filings  bv  August  1,  2002.  to  implement 
provisions  of  the  Order  to  become 
effective  on  October  1.  2002. 

Transwestern  states  that  it  filed  its 
387-0  Compliance  filing  on  .\ugust  1. 
2002  in  Docket  No.  RP02-422-O0O  On 
September  16.  2002.  the  Commission 
issued  the  Compliance  Filing  Order  in 
which  Transvvesterns  (lompliance  fihng 
was  accepted  subject  to  Transwestern 
reflecting  NAESB  Standard  5  J. 24 
Version  1.5  in  its  tariff.  The  instant 
filing  adds  the  numeric  reference  of  this 
Standard  to  Transwestern's  tariff. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  Dt: 
20426.  in  accordance  with  Section 
38.5. 211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  ('ommission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  (Commission's  Web  site  at 
http://vyw\v  ffngov  using  the  'FECRRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659  The 
Commission  strtmgly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission  s  Web  site  under  the 
"e-Filing"  link. 

Ma^alie  R.  Salas. 

Secrvtary 

IF'R  Dn(    02-25805  Filed  10-10-02;  8:45  dm] 

BILUNG  COOC  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP03-1-000] 

Transwestern  Pipeline  Company; 
Notice  of  Tariff  Filing 

()(  tnticr  4.  2002. 

Take  notice  that  on  October  1,  2002, 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Thirteenth 
Revised  Sheet  No.  5B.02,  to  become 
effective  November  1.  2002. 

Transwestern's  Stipulation  and 
Agreement  filed  on  May  2.  1995,  in 
Docket  Nos.  RP95-271,  et  al.  as 
amended  bv  Transwestern's  Stipulation 
and  Agreement  filed  on  May  21.  1996. 
provided  for  annual  adjustments  to  the 
Settlement  Base  Rates  ("SBRs") 
beginning  November  1,  1998. 

Transwestern  states  that  the  purpose 
nf  the  instant  filing  is  to  set  forth  the 
factors  and  calculations  used  in 
determining  the  adjustments  to  the 
SBRs  and  to  revise  the  SBRs  to  be 
effective  November  1,  2002. 

.■\nv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385  214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  tittp:// 
www  ferc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

St'cretary. 

IFR  Doc.  02-25809  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-2-000] 

Transwestern  Pipeline  Company; 
Notice  of  Tariff  Filing 

October  4.  2002. 

Take  notice  that  on  October  1,  2002. 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Eleventh 
Revised  Sheet  No.  5B.03,  to  become 
effective  November  1,  2002. 

Pursuant  to  Section  25  of  the  General 
Terms  and  Conditions  of  Transwestern's 
FERC  Gas  Tariff,  Transwestern  is  filing 
a  tariff  sheet,  which  sets  forth  the  new 
TCR  II  Reservation  Surcharges  that 
Transwestern  proposes  to  put  into  effect 
on  November  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FTIRRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001{a)(l){iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-25810  Filed  10-10-02:  8:45  am) 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP02-404-001] 

Viking  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

October  4,  2002. 

Take  notice  that  on  September  30, 
2002,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  October  1,  2002: 

Substitute  Tenth  Revised  Sheet  No.  39 
Substitute  Eighth  Revised  Sheet  No.  41 A 
Substitute  Third  Revised  Sheet  No.  46A 

Viking  states  that  the  purpose  of  this 
filing  is  to  remove  tariff  language  that  is 
currently  pending  before  the 
Commission  in  Docket  No.  RPOO-497- 
000  from  tariff  sheets  that  were  accepted 
by  the  Commission  in  its  September  26, 
2002,  Letter  Order  issued  in  Docket  No. 
RP02-404-000. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers,  to  affected 
state  regulatory  commissions  and  to  the 
parties  listed  on  the  official  service  list 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docimient. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretory: 

IFR  Doc.  02-25804  Filed  10-10-02:  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-241-001] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Filing  of  Penalty  Revenue 
Report 

October  4.  2002. 

Take  notice  that  on  July  23,  2002. 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tendered  for  filing  revised 
schedules  to  its  report  of  penalty 
revenue  collected  during  Periods  of 
Daily  Balancing  (PODB),  filed  April  30, 
2002  in  docket  No.  RP02-241-O00. 

Williams  states  that  it  made  a  filing 
on  April  30,  2002  to  report  the  amount 
of  penalty  revenue  collected  pursuant  to 
the  provisions  of  Article  9.6  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  tariff  during  Periods  of  daily 
Balancing  (PODB)  occurring  in  the 
1995-96  and  1996-97  winter  heating 
seasons,  and  the  proposed  distribution 
of  such  revenue.  Williams's  April  30, 
2002  filing  contained  several 
inadvertent  errors  related  to  Williams's 
interest  calculations,  the  allocation  of 
interest  received  between  penalty 
categories,  and  an  allocation  of  refunds 
to  a  party  who  should  not  have  received 
a  refund.  A  revised  penalty  Revenue 
Collected  and  revised  penalty 
Distribution  reports  known  as  Revised 
Schedule  1  was  filed. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above,  as  well  as  all  of  Williams's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  with  the  Federal 
Energy  Regulaton'  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  section  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  protests  must  be  filed  on  or 
before  October  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
wwM'./erc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Magalie  R.  Salas, 

Secretary. 

IFR  Do( .  02-2580.3  Filed  10-10-02;  H:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-572-000] 

Wliiiston  Basin  Interstate  Pipeline 
Company;  Notice  of  Annual  Report 

October  4.  2002, 

Take  notice  that  on  September  30, 
2002,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1 .  Third 
Revised  Sheet  No.  3581.  with  an 
effective  date  of  September  30.  2002. 

Williston  Basin  states  that  as  of  )uly 
31,  2002  it  had  a  zero  balance  in  FERC 
Account  No.  191.  As  a  result.  Williston 
Basin  will  neither  refund  nor  bill  its 
former  sales  customers  for  any  amounts 
under  the  conditions  of  Section  No. 
39.3.1  of  its  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
n-WH'.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
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field  to  access  the  document  For 
Assistance,  call  (202)  502-8222  or  for 
TTY  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper  The  (Commission  strongly 
encourages  electronic  filings.  S>e,  18 
CFR  385.2001la)(l)(iii)  and  the 
instructions  on  the  Commissions  Web 
site  under  the  "e-Filing"  link 

Vfat;alie  R.  Salas. 

Sf(  rrtun 

|FR  Doc.  U2-25808  Filed  10-10-02;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-37-OO2] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Amendment 

October  7.  2002. 

Take  notice  that  on  .September  27, 
2002.  Wilhstnn  Basin  interstate  Pipeline 
Companv  (VVilliNton  Basinl.  P  O  Box 
5601.  BibHumk.  North  Dakota  58506- 
5601,  filed  an  amendment  to  its  pending 
application  filed  on  November  30.  2001. 
in  Docket  No  CP02-37-000.  pursuant  to 
sections  7(c)  and  7(b)  of  the  Natural  Gas 
Act  (NGA).  to  modify  the  construction 
of  the  Grasslands  Proiect  by  proposing 
72  miles  of  reroutes,  modihing  facility 
construction  to  reduce  the  proposed 
miximum  firm  daily  design  delivery 
capatitv  frnm  120,000  dekatherms  of 
natural  gas  per  da\  to  80,000 
dekatherms  of  natural  gas  per  day  and 
abandoning  rertain  facilities,  all  as  more 
fuUv  set  forth  in  thf  amendment  whii  h 
is  on  file  with  the  (Commission  and  open 
to  public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  mav  be 
\  lewed  on  the  (Cummissions  Web  site  at 
http://www.fprc.gov.  using  the 
■pkRRI.S"  link.  Enter  the  docket  number 
exiludint;  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  Assistance,  call  (202) 
502-8222  or  for  TTY  (202)  502-8659. 

•Specificallv.  Williston  Basin  states 
that  it  no  longer  requests  authorization 
to  construct  and  operate  the  Cabin  Creek 
South  and  Retiluse  compressor  stations. 
Willistnn  BaMU  hirther  states  that  it  will 
no  longer  be  necessary  to  construct  an 
amine  treatment  facility  as  part  of  its 
proposal. 

In  addition.  Willistnn  Basin  seeks 
authority  in  the  ameiideii  proposal  to: 

•  Install  an  additional  1.200 
horsepower  (hp)  compressor  unit  at  the 
existing  (Cabin  Creek  compressor  station. 


•  Install  electric  coolers  at  the 
proposed  Manning  compressor  station 
instead  of  running  the  coolers  off  the 
horsepower  produced  at  the  station: 

•  Increase  the  maximum  allowable 
operating  pressure  (MAOP)  on  28  miles 
of  the  existing  8-inch  diameter  Bitter 
(.reek  supply  lateral  in  Wyoming  from 
1.203  psig  to  1,440  psig: 

•  Replace  three  existing  underground 
road  crossings  on  the  existing  8-inch 
Bitter  Cnn-k  supplv  lateral  with  heavier 
grade  pipeline  to  meet  Department  of 
Transportation  requirements  and  to 
abandon  in  place  the  three  existing 
underground  road  crossings  being 
replaced: 

•  Modify  the  pipeline  route  by 
proposing  72  miles  of  pipeline  re-routes 
due  to  landowner,  environmental  and 
c;onst ruction  ( oncerns: 

•  Construct  an  alternate  route, 
referred  to  as  the  (tunsite  Pass  Route. 
should  Williston  Basin  not  be  able  to 
utili/e  its  originally  proposed  route: 

•  (.haiige  tne  method  t>f  calculating 
the  volume-pressure  relationship  from 
the  Panhandle  Eastern  method  to  the 
(.dlebrook  method:  and 

•  Defer  .SI  0  million  of  depreciation 
expense  annually  for  the  first  three  and 
one-half  years  of  the  Grasslands  Project 
to  be  recovered  over  the  following  three 
and  one-half  years. 

Williston  Basin  also  proposes  to 
revise  its  original  construction  schedule 
and  construct  the  project  in  three  phases 
with  the  n[)tion  to  ( (instruct  Phase  II 
and/or  Phase  III  earlier  than  scheduled 
should  Williston  Basin  determine  that 
sufficient  additional  requests  for 
capacity  justify  the  earlier  construction. 
It  is  stated  that  Williston  Basin  currently 
plans  to  construct  Phase  I  to  be  in 
servK  e  effective  November  1.  2003. 
Phase  II  to  be  in  service  effecti\f' 
November  1.  2004  and  Phase  HI  to  be  in 
service  effective  November  1.  2005. 

An\  questions  regarding  the 
ameiKiincnt  should  he  directed  to  Keith 
A.  Tiggelaar,  Director  of  Regulatory 
Affairs,  Williston  Basin  Interstate 
Pipeline  Company,  P.O   Box  5601. 
Bismarck.  North  Dakota  58506-5601,  at 
(701)  530-1560.  or  E-mail: 
kfith .  tiggfluiw<i  whip  com . 

There  .ire  two  ways  to  become 
iinoKi'd  in  the  (Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  October  28.  2002. 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington,  DC.  20426,  a  motion  to 
inter\ene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 


under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  bv  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  sen.'e  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
projec;t  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  (Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  (Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
(Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
(Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
en\  ironniental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic: 
t'ffec:t  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  (Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
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project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

The  Commission  strongly  encourages 
electronic  filings.  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2O01(a){l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
amendment  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

All  persons  who  have  heretofore  filed 
need  not  file  again. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

|FR  Doc.  02-25976  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  6717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Proiect  No.  1417-080] 

Central  Nebraska  Public  Power  and 
Irrigation  District;  Notice  of  Availability 
of  Final  Environmental  Assessment 

October  7.  2002. 

In  accordance  with  the  National 
Enviroimiental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Coinmission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  a  Land  and 
Shoreline  Management  Plan  for  the 
Kingsley  Dam  Hydroelectric  Project, 
located  on  the  North  Platte  and  Platte 
Rivers,  in  Garden,  Keith,  Lincoln, 
Dawson,  and  Ckisper  Counties, 
Nebraska,  and  has  prepared  a  Final 
Environmental  Assessment  (FEA).  The 
Kingsley  Dam  Project  does  not  occupy 
any  federal  or  tribal  lands. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
and  concludes  that  approving  the 
Shoreline  Management  Plan,  with  staff 
recommended  changes,  would  not 
constitute  a  major  federal  action 
significanUy  affecting  the  quality  of  the 
human  environment. 


A  copy  of  the  FEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www, ferc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 

For  assistance,  call  (202)  502-8222  or 
for  TTY  (202)  502-8659  For  further 
information,  contact  Steve  Hocking  at 
(202)  502-8753  or 
steve.hocking@ferc.gov. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25977  Filed  10-10-02:  8:45  am] 

BILUNG  COOe  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  11834-000  and  4026-033— 
Maine] 

FPL  Energy  Maine  Hydro,  LLC  and 
Androscoggin  Reservoir  Company; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

October  4.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  an  original  license  for  the  Upper  and 
Middle  Dam  Storage  Project  located  on 
the  Rapid  River,  in  Oxford  and  Franklin 
Counties.  Maine,  and  has  prepared  an 
Final  Environmental  Assessment  (FEA) 
for  the  project.  In  addition,  the  FEA 
analyzes  the  proposed  permanent  flow 
pursuant  to  Article  32  of  the  existing 
license  for  the  Aziscohos  Project, 
located  on  the  Magalloway  River,  in 
Oxford  County,  Maine.  In  the  FEA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  effects  of  the 
project,  and  permanent  minimum  flow 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  environmental 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

On  May  21.  2002.  the  Commission 
staff  issued  a  draft  Environmental 
Assessment  (EA)  for  the  Upper  and 
Middle  Dam  Storage  Project  and  the 
proposed  permanent  minimum  flow 
from  the  Aziscohos  Project  and 
requested  that  any  comments  be  filed 
within  30  days.  Comments  were  filed  by 
four  entities  and  are  addressed  in  the 
FEA. 


The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  effect.s  ol 
the  project  and  concludes  that  licensing 
the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  signific;antlv  affect  the 
quality  of  the  human  en\ironment, 

A  copy  of  the  FEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wwH". /erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  1-866-208-3676  or  for 
TTY  (202)  502-8659,  or  e-mail 
FERCOXUNESUPPOHTfiFERCGOV. 

For  further  information,  contact  Mark 
Pawlowski  at  (202)  502-6052. 

Linwood  A.  Watson.  |r.. 

Deputy  Secrftan. 

|FR  Diu  .  02-2,5818  Filed  1U-1U-U2:  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-385-000] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Redbud  Power  Pipeline 
Project  and  Request  for  Comments  on 
Environmental  Issues 

0(  tober  4.  2002. 

The  staff  of  the  Federal  Energy 
Regulator^'  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (E,^)  that  will 
discuss  the  environmental  impac:ts  of 
the  Redbud  Power  Pipeline  Project 
involving  construction  and  operation  of 
facilities  by  Williams  Gas  Pipelines 
Central.  Inc. (Williams)  in  Oklahoma 
County.  Oklahoma.'  These  facilities 
would  consist  of  about  12.6  miles  of 
various  diameter  pipeline  and  a  meter 
station  with  appurtenant  facilities.  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 


'  Willi.imv  rfpplic.itiiin  was  originally  filed  under 
ihi'  bldiik.i't  ( I'rtifK  .lie  dijttuirity  issued  to  U'illiHms 
in  Oixkpt  \«  i:PH:i— 4  7't-OUO  and  ihecerlificale 
prcicHdiiri'h  c)t  I'Hrt  l.'iT  i>f  ilic  C;^)^lmission■^ 
rfgiii.itiims  Willidins  application  wa.s  sul)sequently 
pniti>st('(i.  hmvi'ver.  and  on  .Sepletnlx^r  5.  2002.  il;. 
.ipplii  atiiiii  was  ronvprted  In  a  section  7(t.)  Tding 
imdcr  \hi-  Natural  das  .\i  t  (NGAI. 
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the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities  The  pipeline 
companv  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
companv  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law 

.\  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land'  What  Do  1  Need 
To  Know?"  was  attached  to  the  project 
notice  Williams  provided  to 
landowners  This  fact  sheet  addresses  a 
number  of  typicallv  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings  It  is 
available  for  viewing  on  the  FERC 
Internet  Web  site  (wH-w.ferc.gov). 

Summary  of  the  Proposed  Project 

Williams  wants  to  construct  and 
operate  12  B  miles  of  a  30-inch  and  24- 
inch-diameter  pipeline  lateral  and  a  12- 
inch-diameter  deliver\-  meter  station 
with  appurtenant  facilities  located  in 
Oklahoma  Countv.  Oklahoma.  The 
prt)posed  facilities  would  transport  up 
to  51,980  million  British  thermal  units 
per  dav  of  natural  gas  to  Redbud  Energy. 
LP  (Redbud)  for  its  new  non- 
jurisdictional  1.100  megawatt  power 
generation  station 

The  new  12  6-mile-long  lateral  would 
commence  at  a  point  within  Williams' 
existing  Edmond  Compressor  Station 
and  terminate  on  a  site  owned  by 
Redbud.  The  lateral  would  consist  of 
12.3  miles  of  30-inch-diameter  pipeline 
and  0.3  miles  of  24-inch-diameter 
pipeline.  Pigging  facilities  are  proposed 
at  both  ends  of  the  lateral   Williams 
would  construct  a  100-foot  bv  150-foot 
meter  station  within  the  Redbud  Power 
Plant. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1  -' 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  136.8  acres  of  land. 
Following  construction,  about  76.4  acres 
would  be  maintained  as  permanent 
right-of-wav  The  remaining  60,4  acres 


-The  appendices  retereiu  eii  in  this  notice  are  nnt 
being  printed  in  tile  Federal  Re;;isier  Copies  are 
available  on  the  Commissions  Web  site  at  the 
"FERRIS  "  linlt  or  from  the  CAimmission's  Publii 
Reference  and  Files  Maintenance  Branch.  8H8  First 
Street.  \E..  Washington.  Df;  2fM26.  or  call  l-«hft- 
J08-JB76.  For  instructions  on  conne<:ting  to 
FEKKKS  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  (hose  receiving 
this  notice  in  the  mail. 


of  land  would  be  restored  and  allowed 
to  revert  to  its  former  use. 

The  EA  Process 

rhe  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  '  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
art-  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
prf)posed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Land  use 

•  Water  resources,  fisheries,  and 
wetlands 

•  Cultural  resources 

•  Vegetation  and  wildlife 

•  Air  qualitv  and  noise 

•  Endangered  and  threatened  species 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  nonjurisdictional  facilities.  We  will 
hrieflv  describe  their  location  and  status 
in  the  EA. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
he  allotted  for  review  if  the  EA  is 
published.  Wt;  will  consider  all 
comments  on  the  EA  before  we  make 


our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 


'  "We",  "us",  and  "our"  rt^fer  to  the 
environmental  staff  of  the  OfTice  of  Energy  Projects 
(OEP). 


Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
Bv  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
vour  letter  to:  Magalie  R.  Salas. 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1.  PJ-11.1. 

•  Reference  Docket  No.  CP02-385- 
000. 

•  Mail  yoiu  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  November  4.  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
anv  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
httpi/Zn-ww.  ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
vou  will  need  to  create  a  free  account 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "'New  User 
Account." 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  vou  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
inter\'enors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretar\'  of  the  Conmiission  and 
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must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).'*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  the  EA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
•  Internet  Web  site  (www.ferc.gov)  using 
the  FERRIS  link.  Click  on  the  FERRIS 
link,  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676,  TTY  (202)  502-8659,  or  at 
FERCONUNESUPPORT@FERC.  GOV. 
The  FERRIS  link  on  the  FERC  Internet 
Web  site  also  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary: 

|FR  Doc.  02-25814  Filed  10-10-02:  8:45  am] 
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^  lnter\entions  may  also  be  filed  electranically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  tlie  Commission, 
Establishing  Procedural  Schedule  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

October  4.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  487-034. 

c.  Date  Filed:  September  25,  2002. 

d.  Applicant:  PPL  Holtwood.  LLC. 

e.  Name  of  Project:  Lake 
Wallenpaupack  Hydroelectric  Project. 

f.  Location:  On  Wallenpaupack  Creek, 
in  Wayne  and  Pike  Counties. 
Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Garv  Petrewski. 
PPL  Generation,  LLC,  Two  North  Ninth 
Street.  Allentown,  PA  18101-1179. 
(610) 774-5996, 
gpetrewski@pplweb.com. 

i.  FERC  Contact:  Patrick  K.  Murphy 
(202) 502-8755. 
patrick.murphy^Qi fere. gov. 

j.  Deadline  for  filing  comments:  30 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  existing  Lake  Wallenpaupack 
Project  consists  of:  (1)  A  dam. 
comprised  of  a  gravity  type  concrete 
structure  and  earthen  embankments, 
totaling  about  1,300  feet  long;  (2)  a  2.5- 
mile-long.  14-foot-diameter  steel 


pipeline,  connecting  to  a  surge  tank,  and 
two  penstocks;  (2)  a  5.700-acre 
reservoir;  (3)  a  powerhouse  with  a  total 
installed  capacity  of  44  megawatts:  and 
(4)  appurtenant  facilities.  The  applicant 
estimates  that  the  average  annual 
generation  is  80,500  megawatt  hours. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch  located  at  888 
First  Street,  NE,  Room  2-A,  Washington, 
DC  20426,  or  by  calling  (202)  502-8371. 
The  application  may  be  viewed  on  the 
Web  at  http://w\\'w.  fere. gov  using  the 
"FERRIS"  link.  Enter  the  docket 
number,  excluding  the  last  three  digits 
in  the  docket  number  field,  to  access  the 
document.  For  assistance,  call  1-866- 
208-3676.  or  send  an  e-mail  to 
ferconline  support^ferc.gov.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Relicensing  procedures  and  final 
amendments:  The  Commission  staff 
proposes  to  issue  a  single 
Environmental  Assessment  (EA)  rather 
than  issuing  a  draft  and  final  EA.  Staff 
intends  to  allow  at  least  30  days  for 
entities  to  comment  on  the  EA  before 
final  action  is  taken  on  the  license 
application.  If  any  person  or 
organization  objects  to  this  staff 
proposed  procedure,  they  should  file 
comments  as  stipulated  in  item  j  above, 
explaining  the  has:    for  their  objection. 
The  application  w    1  be  processed 
according  to  the  fc  i lowing  Hydro 
Licensing  Schedule.  Revisions  to  the 
schedule  will  be  made  as  appropriate. 

Issue  Deficiency  or  Acceptance  Letter 
with  request  for  additional 
information — November  2002 

Notice  soliciting  final  terms  and 
conditions — March  2003 

Notice  of  the  availability  of  the  EA — 
August  2003 

Ready  for  Commission's  decision  on  the 
application — January  2004 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  45  days  from  the  issuance 
date  of  the  notice  soliciting  final  terms 
and  conditions. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretan 

|FR  Doc.  02-25817  Filed  10-10-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments. 
Protests,  and  Motions  To  Intervene 

October  7.  2002. 

Take  notice  that  the  foUnuing 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

d.  Tvpe  of  Application:  Preliminary 
Permit 

b  Project  \o.:  12250-000. 

c.  Date  filed:  |une  18.  2002. 

d.  Applicant:  VVeslev  E.  Seale  Hydro. 
LLC. 

e.  \'ame  and  Location  of  Project:  The 
VVeslev  E.  Seale  Dam  Hydroelectric 
Project  would  be  located  on  the  Nueces 
River  in  lim  Wells  County.  Texas.  The 
proposed  project  would  be  located  on 
an  existing  dam  r)wned  bv  the  City  of 
Corpus  Christi  and  would  not  occupv 
anv  federal  lands  or  facilities. 

f.  Filed  Pursuant  to:  Federal  Power 
.\ct,  16  U.S. C.  791(a)-825(r) 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith.  Northwest  Power  Ser\ices,  Inc.. 
P.O.  Box  535.  Rigbv.  ID  83442.  (208) 
74.5-0834.  fax  (208)  145-0835, 

h.  FERC  (:ontact:Tom  Papsidero. 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  inten-ene:  60 
davs  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulators'  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests  and  interventions 
mav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission  s  web  site  under  the 
"e-Filing"'  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12250-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  inter\eners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  sersice  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  mav  affect  the  responsibilities 
of  a  particular  resource  agencv.  they 
must  also  ser\e  a  copy  of  the  document 
on  that  resource  agency 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 


81 -foot-high.  5.980-foot-limg  concrete 
dam.  (2)  an  existing  impoundment.  Lake 
Corpus  Christi.  with  a  surface  area  of 
19.521  acres  and  a  storage  capacity  of 
531,000  acre-feet  at  normal  maximum 
water  surface  elevation  93  feet.  (3)  a 
propo.sed  200-foot-long.  6,5-foot- 
diameter  steel  penstock.  (4)  a  proposed 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  1.3 
megawatts.  (5)  a  proposed  1-mile-long. 
15-kv  transmission  line,  and  (6) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  3.9  CWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport&ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wesley  E.  Seale  Hydro. 
LLC.  975  South  State  Highway.  Logan. 
UT  84321.  (435)  752-2580. 

1.  Clompeting  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  {see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminarv  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  tiompeting  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
( ompeting  development  application 
must  submit  t(j  the  (Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  dpplic;ation.  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
tn  file  the  competing  application  no 
later  than  120  davs  after  the  specified 
comment  date  for  the  particular 
appli(  ation.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4. .36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 


address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS".  -NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
•COMPETING  APPLICATION  ". 

PROTEST",  or  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Anv  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hvdropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  ser\'ed  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
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comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-25978  Filed  10-10-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

October  7,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit, 

b.  Project  No.:  12282-000. 

c.  Date  filed  :]une  26,  2002. 

d.  Applicant:  Rankin  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
John  Rankin  Lock  and  Dam 
Hydroelectric  Project  would  be  located 
on  the  Tombigbee  River  in  Itawamba 
County,  Mississippi.  The  proposed 
project  would  utilize  an  existing  dam 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

f  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-«25(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc.. 
P.O.  Box  535.  Rigby,  ID  83442, 
Telephone  (208)  745-0834. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  ntmiber  (P- 
12282-000)  on  any  comments  or 
motions  filed. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Conunission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing  John 
Rankin  Lock  and  Dam  and  Reservoir, 
would  consist  of:  (1)  a  proposed  200- 
foot-long,  8-foot-dicimeter  steel 
penstock,  (2)  a  proposed  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  1.8  megawatts,  (3) 
a  proposed  1-mile-long,  15-kv 
transmission  line,  suid  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  13.2  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Rankin  Hydro,  LLC,  975  South  State 
Highway,' Logan,  UT  84321,  (435)  752- 
2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 


application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis. 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inter\'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION '. 
•PROTEST  ".  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NT;.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
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Compliance.  Federal  Energy  Regulatory' 
Commission,  at  the  above-mentioned 
address.  A  cop\  of  any  notice  of  intent, 
competing  application  or  motion  to 
intenene  must  also  be  served  upon  each 
representative  of  the  .Applicant 
specifieil  in  the  partic  ular  applu  ation. 
r  Agencv  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  (m  the  described  applit  ation 
A  copv  of  the  application  may  he 
obtained  bv  agencies  directly  from  the 
Applicant   If  an  agencv  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  (Jne  copy  of  an 
agencv  s  comments  must  also  be  sent  to 
the  .Applicant  s  representatives. 

Linwood  .\.  Watson.  |r., 

Deputy  Sfi Tvlan 

IFR  Doc.  02-25979  Filed  lO-I()-02;  8:45  ami 

BILLING  COO€  67!  7-0  IP 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing 

October  7.  2002 

Take  notice  that  the  follnwing 
hydroelei  tru  applicatmn  has  been  filed 
with  the  Commission  and  is  available 
for  puhlif  inspection: 

d    Tvpt^'  rit  Application: 

h.  Projfvt  S»    l-;241-000. 

c.  Date  filed  luiy  5,  J002. 

d.  Applicant:  Beach  City  Hydro,  LLC. 

e.  S'amf  and  Location  of  Protect  The 
Beach  (atv  Dam  Hvdroelectnc  Project 
would  be  located  on  Sugar  Creek,  in 
Tuscarawas  County.  Ohio  The 
proposed  project  would  utilize  an 
existing  dam  administered  by  the  U.S. 
i\rmv  Corps  of  Engineers  (Corps). 

f.  Filed  Pursuant  to  Federal  Power 
Act.  16U.S.C.  791(al-825(r) 

g.  Applicant  contact  Mr  Brent  L. 
Smith.  Northwest  Power  Ser\i(  es.  Inc  . 
P.O.  Bo.x  535.  Rigbv.  ID  8.3442.  (208} 
745-0834.  fax  (208)  745-0835. 

h.  FEHC  Contact  Tom  Papsidero. 
(202) 502-6002 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  mtenene  bO 
davs  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R 
Salas.  Secretary-.  Federal  Energy 
Regulators  Oimmission.  H88  First 
Street.  NE..  Washington.  DC  2042B. 
Comments,  protests  and  inter%  entions 
rnav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.200UaJ(l)[ui)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing  "  link.  The  Commission 
stronglv  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12291-000)  on  anv  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copv  of  that  document  on 
each  pers(m  in  the  official  service  list 
for  the  project   Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  mav  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agencv. 

).  Description  of Proiect:The  proposed 
pro|ect.  using  the  Corps'  existing  Beach 
City  Dam  and  Reservoir,  would  consist 
of  (1)  a  proposed  200-foot-long.  6-foot- 
diaineter  steel  penstock.  (2)  a  proposed 
pnwerhoiise  containing  one  generating 
unit  with  an  installed  capacity  of  1 
megawatt.  (3)  a  proposed  1-mile-long. 
15-kv  transmission  line,  and  (4) 
appurtenant  fac  ilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  6  C.VVh. 

k  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www  fere  gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  e.xcluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlmesupportlhferc  gov.  For  TTV'. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
rBpro<luc:tion  at  the  address  in  item  g. 

1.  Competing  Preliminary  Permit — 
Anvone  desiring  to  file  a  competing 
application  for  preliminar\'  permit  for  a 
proposed  proj»H:t  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminarv  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
p.irtu  ular  applicatiim.  A  competing 
preliminarv  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — \n\  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 


competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specif\'  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
>er\ed  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminar>'  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  studv  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 

COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
■PROTEST",  or  "MOTION  TO 
INTERVENE  ",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
.\nv  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
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Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

IFR  Doc.  02-25980  Filed  10-10-02:  8:45  am] 

BILUNG  CODE  e717-01-P 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

October  7,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12329-000. 

c.  Date /j/ed:  August  2.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Jermings  Randolph  Dam  Hydroelectric 
Project  would  be  located  on  the  North 
Branch  Potomac  River  in  Garrett 
County.  Meiryland  and  Mineral  County. 
West  Virginia,  at  the  existing  Jennings 
Randolph  Dam  administered  by  the 
Army  Corps  of  Engineers  (Corps). 

f  Fj7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  Telephone  (330)  535- 
7115. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE'.,  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12329-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  inter\'eners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Corps'  existing 
Jennings  Randolph  Dam  and  Reservoir, 
would  consist  of  (1)  a  proposed  350- 
foot-long,  6-foot-diameter  penstock,  (2)  a 
proposed  powerhouse  with  an  installed 
capacity  of  2.6  megawatts,  (3)  a 
proposed  500-foot-long,  14.7-kv 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  8.4  GWh. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
vnfw'./e/r.gov  using  the  ""FERRIS'"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupporPeiferc.gov.  For  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  g.  above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 


preliminarv  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specif}-  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of    nvironmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
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'•PROTE.ST'.  or  'MOTION  TO 
INTERV'ENE",  as  applicahU'.  anci  ttu- 
Proiect  Number  of  the  partic  ular 
application  to  which  thf  filini;  rt'fers. 
Anv  of  the  abovt'-namtui  (iocunienls 
must  bf  filed  bv  providin>5  thf  f)riginal 
and  thf  number  of  i;opifs  provided  bv 
the  C'ummissiim  s  re^ulatitms  to  The 
Secretarv.  Federal  Ener^v  Regulat(jrv' 
Commission.  HH8  First  .Street.  \K., 
Washington.  DC  MA2b  .An  additional 
copv  must  be  sent  to  Director.  Division 
of  Hvdropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copv  of  any  notic  e  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  .Applicant 
specified  in  the  particular  applu  ation 

r  Agency  (Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appli;:ation. 
A  copy  of  th^'  applu  atKin  may  be 
obtained  bv  agencies  directly  from  the 
Applicant   If  an  agency  does  not  file 
comments  within  the  time  spe(  ified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  |r., 

[if[)iit\  Sri  n-lan, 

|FR  Doc.  02-23981  Filed  lft-10-02:  8:45  ami 

BILLING  coot   671  7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6634-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

.\\ailability  of  EP.X  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Soctio 
tUM  of  the  Clean  .\ir  Act  and  -Section 
102(2)(c)  of  the  National  Environment. il 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  .Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
iiiip.K  t  statements  (EISs)  was  published 
m  FR  dated  April  12.  2002  (67  FR 
17992). 

Draf^  EISs 

FRF  No   D-AF.S-Efi0006-KY  Rating 
EC  J.  Daniel  B(.ione  National  Forest  Land 
Exchange  Project.  Exchanging  two 
Federal  Tracts  for  98.17  Acres  of 
Privately  Owned  Land  located  in 
Owsley  County.  Federal  Uinds  to  be 
considered  are  Tract  107AB  {^2.  \r> 
acres)  located  on  Langdon  Branch  in 


Leslie  (kiunty  and  Tract  745  (39.96 
acres)  located  on  .Spicer  Fork  in  Perry 
tiountv.  KY 

Summary 

EPA  expressed  environmental 

I  imcerns  with  potential  adverse  impacts 
from  the  proposed  land  exchange  and 
reasonably  foreseeable  surface  mining 
a(  tivities  on  the  long-term  quality  of 
headwater  streams.  The  final  EIS  should 
describe  how  the  water  quality  of 
Buckhorn  Lake  will  be  protected. 

ERP  No  D-AFS-F65032-MN  Rating 
EC2.  Holmes/(^hipmunk  Timber  Sale 
Pro|e(  t.  Implementation.  .Superior 
National  Forest.  I^(;roix  Ranger  District. 
S.iint  Louis  County.  MN. 

Summary 

KP.A  expressed  environmental 
concerns  with  potential  impacts  to  219 
acres  of  wetlands  under  the  preferred 
alternative.  The  final  EIS  should 
describe  restoration  methodologies  and 
the  details  of  contingency  mitigation 
ine.isures. 

FRP  No  D-BLM-(;(i.50H.J-NM  Rating 
EC.2.  Farmington  Resource  Management 
Plan.  Implementation.  Managing  Public 
Lands  within  the  Farmington  Field 
Office  (FF^O)  Boundaries  and  Federal  Oil 
and  Gas  Resources  within  the  New 
Mexico  Portion  of  San  [uan  Basin,  San 
luan.  M(  Kiiilev.  Rio  Arriba  and 
S.mdowil  Counties.  NM. 

Summary 

EPA  expressed  environmental 
concerns  for  potential  impacts  to  water 
quality,  riparian  habitat  and  air  quality 
The  final  El.S  should  give  more  detail  on 
mitigation  ine,isiir''s  and  discuss 
contrasts  belwt-en  the  various 
alternatives. 

ERP  No.  D-FH\V-E40>t2()-NC  Rating 
EOl.  L'S  ,321  Highway  Improvement 
Project  (TIP),  from  NC-1500  (Blackberry 
Road)  north  to  U.S.  221  in  Blowing 
Rock.  Funding  and  U.S.  Army  COE 
Section  404  Permit  Issuance.  Town  of 
Blowing  Rock.  C^aldwell  and  Watauga 
Counties,  Nti. 

Summary 

KP,\  expressed  environmental 
objections  to  .Alternative  4A  due  to 
impact  to  the  Blue  Ridge  Escarpment 
ancl  cut-and  fill  construction. 

ERP  No  D-FHW-E4079.5-NC  Rating 
EC2,  ll.S-17  Interstate  Corridor 
Improvements,  south  of  NC-1127 
(Possum  Tra<  k  Road)  to  north  of  NC- 
141H  (Roberson  Roaii)  Funding  and 
Permit  Issuance.  City  of  Washington  and 
Town  of  (;hocowinity  Vicinity.  Beaufort 
and  Pitt  Counties,  NC. 


Summary 

EPA  had  environmental  concerns  and 
requested  more  information  regarding 
noise  analysis,  farmland  losses,  and 
mitigation  of  potential  impacts. 

ERP  No.  D-FHW-K40252-CA  Rating 
E02.  Willits  Freeway  Bypass  Project, 
Construction  and  Operation  of  a  New 
Segment  of  U.S.  101.  Funding.  U.S. 
Army  COE  Section  404  Permit.  NPDES 
Permit  and  Endangered  Species  Act 
Incidental  Take  Permit,  City  of  Willits, 
Mendocino  County,  CA. 

Summary 

EPA  expressed  environmental 
objections  to  the  magnitude  of  impact  to 
waters  of  the  U.S.  from  the  proposed 
project.  Additionally,  sufficient 
information  regarding  feasibility  and 
commitment  to  appropriate  mitigation 
measures  was  not  provided.  EPA  had 
concerns  about  the  scope  of  analysis, 
indirc^ct  and  cumulative  impacts,  and 
the  avoidance  and  minimization  of 
these  impacts. 

ERP  No.  D-NPS-K65365-AZ  Rating 
LO,  Navajo  Natiimal  Monument. 
General  Management  Plan  and 
Development  Concept  Plan. 
Implementation,  Navajo  Counties,  AZ. 

Summary 

EPA  expressed  lack  of  objections  and 
supports  protecting  cultural  and  natural 
resources  and  providing  improved 
\isitor  services  by  emphasizing 
partnerships  with  tribes  and  other 
stakeholders. 

ERP  No.  D-USN-D52000-00  Rating 
ECl.  Introduction  of  F/A  18  E/F  (Super 
Hornet)  Aircraft.  Replacing  the  F-14 
(TOMCAT)  and  F/A-18  C/D  (Hornet) 
AircTaft.  Homebasing  and  Operation. 
Possible  Homebase  sites  include  Naval 
Air  Station  (NAS)  Oceana,  VA;  Marine 
Corps  Air  Station  (MCAS)  Beaufort.  SC 
and  MCAS  Cherry  PoinL 

Summary 

EPA  expressed  environmental 
concern  regarding  noise  impacts 
associated  with  the  introduction  of  the 
Super  Hornet  aircraft.  EPA  believes  that 
Alterrmtive  6  would  have  lesser  overall 
adverse  consequences  to  the  natural 
environment  than  Alternative  4A. 

Final  EISs 

ERP  No.  F-AFS-F05 123-00, 
Adoption — Bond  Falls  Hydroelectric 
Project.  New  License  Issuance  for  an 
Existing  Hydroelectric  License  (FECR 
No.  1864-005).  Ontonagon  River  Basin. 
CJntonagon  and  Gogebic  Counties.  MI 
and  Vilas  County.  WI. 
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Summary 

EPA  has  no  objections  to  this  project. 
The  project  has  not  changed 
significantly  since  the  Draft  stage. 

ERP  No.  F-BIA-K65237-CA,  Agua 
Caliente  Indian  Reservation  Project, 
Proposed  Section  14  Specific  Plan  and 
Master  Development  Plan,  Agua 
Caliente  Band  of  CahuUa  Indians,  City 
of  Palm  Springs,  Riverside  County,  CA. 

Summary 

EPA  expressed  continued 
environmental  concerns  about  impacts 
to  air  quality  and  water  sustainability. 
EPA  requested  that  BIA  address  the 
applicability  of  the  Clean  Air  Act's 
General  Conformity  Rule  and  discuss 
current  regional  water  management 
efforts  in  the  Record  of  Decision. 

ERP  No.  F-BLM-J02011-00, 
Programmatic  EIS — Southern  Ute  Indian 
Reservation  Oil  and  Gas  Development, 
Implementation,  San  Juan  Basin, 
LaPlata,  Archuleta,  Montezuma 
Counties,  CO  and  Rio  Arriba  emd  San 
Juan  Counties,  NM. 

Summary 

EPA  continues  to  express 
environmental  concerns  about 
uncontrolled  methane  migration  to  the 
surface.  The  final  EIS  does  include 
additional  information  on  wetland 
impacts  and  avoidance  and  permitting 
procedvu-es  in  response  to  EPA 
comments  on  the  DEIS. 

ERP  No.  F-FAA-K51040-CA,  Santa 
Barbara  Airport  Improvements, 
Extension  of  Runway  Safety  Areas  for 
Runway  7/25,  Expansion  of  the  Airline 
Terminal  Building,  Construction  of  New 
Cargo  Building,  New  Taxiway  M,  New 
On-Airport  Service  Road  and  Additional 
T-Hangers  and  Pavement  of  Taxiway  B, 
Funding  and  U.S.  Army  COE  Section 
404  emd  10  Permits  Issuance,  Santa 
Barbara  County,  CA. 

Summary 

EPA  had  no  objections  to  the 
proposed  action.  EPA  did  request  that 
the  Record  of  Decision  address  whether 
further  air  quality  mitigation  measures 
by  the  airport  are  feasible  and  available 
to  reduce  non-project-related  emissions 
at  the  airport;  and  whether  FAA  can 
assist  in  the  implementation  of 
additional  air  quality-related  mitigation 
measures. 

ERP  No.  F-FHW-C40152-NJ,  NJ- 
52(1)  Causeway  (known  as  MacArthur 
Boulevard)  Construction  Project, 
between  NJ-9  in  Somers  Point,  Atlantic 
County  to  Bay  Avenue  in  Ocean  City. 
Cape  May  County,  Fimding,  U.S.  Army 
COE  Section  404  and  10  Permits  and 
U.S.  Coast  Guard  Permit  Issuance, 
Atlantic  and  Cape  May  Coimties,  NJ. 


Summary 

EPA  expressed  no  further  concerns 
regarding  the  project  as  proposed. 

Dated:  October  8.  2002. 
Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  02-26000  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  6560-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6633-9] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://www.epa.gov/ 
compliance/ nepa/ . 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  September  30.  2002  through 

October  04.  2002 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  020407.  Draft  EIS.  AFS,  ID, 
North  Kennedy-Cottonwood 
Stewardship  Project,  Proposal  to 
Modify  the  Existing  Transportation 
System  and  to  Manage  Vegetation 
through  both  Commercial  cind  Non- 
commercial methods  to  Improve  the 
Forest  Health,  Boise  National  Forest, 
Enunett  Ranger  District,  Gem  and 
Vsilley  Counties,  ID,  Comment  Period 
Ends:  November  25,  2002,  Contact: 
Terry  Hardy  (208)  373^235. 

EIS  No.  020408.  Draft  EIS,  EPA.  FL. 
Peace  River/Manasota  Regional 
Surface  Water  Supply  Authority's 
Surface  Water  Supply,  Storage,  and 
Intercoimect  Project,  Construction 
and  Operation,  To  Increase  Finished 
Water  Delivery  Capacity  of  32.7 
Million  Gallon  Per  Day  To  Meet  Year 
2015  Potable  Water  Demand.  DeSoto, 
Manatee,  Sarasota  and  Charlotte 
Counties,  Fl.  Comment  Period  Ends: 
November  29,  2002.  Contact:  John 
Hamilton  (404)  562-9617. 

EIS  No.  020409.  Final  EIS.  NPS,  GA. 
Fort  Frederica  National  Monument 
General  Management  Plan, 
Implementation,  Saint  Simons  Island. 
Glynn  County,  GA,  Wait  Period  Ends: 
November  12,  2002,  Contact:  Mike 
Tennent (912)  638-3630. 

EIS  No.  020410,  Final  Supplement,  FRC. 
WA,  Irene  Creek  Hydroelectric 
Project,  (FERC  No.10100-002)  and 
Anderson  Creek  Hydroelectric  Project 
(FERC  No.  10416-003).  Construction 
and  Operation,  Issuance  of  Amended 
License  Applications,  Skagit  and 
Whatcom  Counties,  WA,  Wait  Period 


Ends:  November  12,  2002.  Contact: 
Alan  Mitchnick  (202)  502-6074. 

EIS  No.  020411,  Final  EIS.  BIA.  CA,  NV, 
Truckee  River  Water  Quality 
Settlement  Agreement — Federal  Water 
Right  Acquisition,  Implementation. 
Truckee  River.  Placer  County.  CA  and 
Washoe,  Storey  and  Lyon  Counties. 
NV,  Wait  Period  Ends:  November  12. 
2002,  Contact:  Tom  Strekal  (775)  887- 
3500. 

EIS  No.  020412.  Final  EIS,  COE.  KS. 
Tuttle  Creek  Dam  Safety  Assurance 
Program.  Proposal  for  Flood  Control, 
Water  Supply.  Water  Quality.  Fish  & 
Wildlife,  Recreation  and  Navigation 
Support.  Big  Blue  River.  Riley  and 
Potawatomie  Counties,  KS,  Wait 
Period  Ends:  November  12.  2002. 
Contact:  William  B.  Empson  (816) 
983-3556. 

EIS  No.  020413,  Final  EIS,  FHW.  LA. 
Louisiana  1  Improvements  Project, 
Golden  Meadow  to  Port  Fourchon 
Highway  Construction,  Funding.  U.S. 
Army  COE  Section  10  and  404. 
NPDES  and  Coast  Guard  Bridge 
Permits  Issuance.  Lafoufche  Parish. 
LA,  Wait  Period  Ends:  November  20, 
2002,  Contact:  William  C.  Farr  (225) 
757-7615. 

EIS  No.  020414,  Final  EIS,  AFS.  MT. 
Black  Ant  Salvage  Project.  Salvage  of 
739  Acres  of  Dead  Merchantable  Trees 
from  the  Lost  Fork  Fire  of  2001 ,  Lewis 
and  Clark  National  Forest.  Meagher 
Basin  County,  MT.  Wait  Period  Ends: 
November  12.  2002.  Contact:  George 
Weldon  (406)  791-7700. 

EIS  No.  020415,  Final  Supplement. 
COE,  FL,  Central  and  Southern 
Florida  Project.  Indian  River  Lagoon — 
South  Feasibility  Study,  Additional 
Information,  Selection  of  Plan, 
Alternative  6.  P  ^storation  of  the 
Southern  Ind'      River  Lagoon  and  the 
St.  Lucie  Est    j-y  Ecosystem.  Martin. 
St.  Lucie,  Ok  'echobee  Counties.  FL. 
Wait  Period  Ends:  November  12, 
2002,  Contact:  Laura  Mahoney  (904) 
232-2646. 

EIS  No.  020416.  Final  EIS.  DOE.  ID. 
Idaho  High-Level  Waste  and  Facilities 
Disposition,  Alternatives  for 
Managing  High-Level  Waste.  Mixed 
Transuranic  V\  aste/Sodium  Bearing 
Waste  and  A.'^sociated  Radioactive 
Wastes  Evaluation,  Bannock, 
Bingham,  Bonneville.  Butte.  Madison. 
Clark,  and  Jefferson  Counties,  ID.  Waif 
Period  Ends:  November  12,  2002. 
Contact:  Richard  Kimmel  (208)  526- 
5583. 

EIS  No.  020417.  Draft  EIS,  FTA.  CA. 
Transbay  Terminal/Caltrain 
Development  Downtown  Extension/ 
Redevelopment  Project,  New  Multi- 
Modal  Terminal  Construction. 
Peninsula  Corridor  Service  Extension 
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and  Establishment  of  a 
Rodevelopment  Plan,  Funding,  San 
Francisco.  San  Mateo  and  Santa  Clara 
Clountifs.  C.A.  Comment  Period  Fnds: 
November  J5.  2002.  Contact:  lerome 
Wiggins  (415)  744-3115. 
EIS  No.  020418,  Draft  EIS.  USN,  CA. 
.^dvanced  Amphibious  Assault 
\'ehicle  jAAAV)  Development, 
Replacement  and  Establishment. 
Implementation,  Del  Mar  Basm  Area 
of  Marme  Base  Corps  (MCB)  Camp 
Pendelton.  San  Diego  (^ountv.  CA. 
Comment  Period  Ends:  November  25. 
2002.  Contact:  Lisa  Seneca  (619)  532- 
4744 

Amended  Notices 

EIS  No  020J43.  Draft  EIS.  SFVV.  CA. 
Natomas  Basin  Habitat  (Conservation 
Plan.  Issuance  of  Incidental  Take 
Permit  and  the  Adoption  of  an 
Implementing  Agreement  or 
Agreements,  Natomas  Basin. 
Sacramento  and  Sutter  Counties,  C.A. 
Comment  Period  Ends:  October  28. 
2002.  Contact:  Vicki  Campbell  (916) 
414-6600.  Revision  of  FR  Notice 
Published  on  8/16/2002  CEQ 
Comment  Period  Ending  9/30/2002 
has  been  Extended  to  10/28/2002 

Uated:  October  8.  2002 
loseph  C.  Montgomery. 

llirr,  tur.  \EPA  Compliance  Division.  Office 
of  Federal  .■\rttvilifs 

'FR  !>«    02-2t.noi  Filed  10-1O-02;  8:45  ami 
BILLING  CODE  6S60-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7393-«] 

EPA  Science  Advisory  Board; 
Emergency  Notification  of  Public 
Advisory  Committee  Teleconference 
Meeting;  Human  Health  Research 
Strategy  Review  Panel 

Pursuant  to  the  Federal  Advisory- 
Committee  .\v\.  Public  Law  92-463, 
notice  is  hereby  given  of  a 
teleconference  of  the  Human  Health 
Research  Stratt^gv  Review  Panel  (HHRS 
Review  Panel)  of  the  US 
Environmental  Protection  Agency's 
(EPA)  Science  Advisorv  Board  fS.AB) 
The  HHRS  Review  Panel  will  nv^-t  on 
October  23.  2002  via  teleconference 
from  3  p.m.  to  4  p  m.  Eastern  Time  Thl^ 
teleconference  meeting  will  be  hosted 
out  of  Conference  Room  6013,  L'SEPA, 
Ariel  Rios  Building  North.  1200 
Pennsylvania  Avenue.  NVV  . 
Washington,  DC  20004  The  meeting  is 
open  to  the  public,  but,  due  to  limited 
space,  seating  will  be  on  a  first-come 
basis.  The  public  may  also  attend  via 


telephone,  however,  lines  may  be 
limited   For  further  information 
concerning  the  meeting  or  how  to  obtain 
the  Teleconference  phone  number, 
please  contact  the  individuals  listed 
below. 

The  background  for  this  review  and 
the  charge  to  the  panel  were  published 
in  67  FR  41718-41721  on  lune  19,  2002. 
The  notice  also  included  a  call  for 
nominations  for  miMnbers  of  the  panel 
in  certain  technical  expertise  areas 
netKled  to  address  the  charge  and 
described  the  process  to  be  used  in 
forming  the  panel. 

The  (Iraft  document  that  is  the  subject 
of  this  SAB  review.  Htiinan  Hfiilth 
flesf'urr/j  St^(lte^iy.  Mav  2002,  is 
available  on  the  SAB  Web  site  {see 
below)  Any  questions  on  the  strategy 
should  be  directed  to  the  program 
contact  listed  bcUow. 

Purpose  of  the  Meeting — The  purpose 
of  this  public  leleconfc^rence  meeting  is 
for  the  HHRS  Review  Panel  to:  (a) 
Discuss  the  charge  and  the  adequacy  of 
the  review  materials  provided  to  the 
HHRS  Review  Panel;  (b)  clarify  any 
questions  and  issues  relating  to  the 
charge!  and  the  review  materials:  (c:) 
discuss  specific  charge  assignments  to 
the  HHRS  Review  Panelists:  and  (d) 
(  lanfv  spec:ific:  points  of  interest  raised 
bv  the  Panelists  in  preparation  for  the 
face-to-face  meeting  planned  for 
November  2002 

FOR  FURTHER  INFORMATION  CONTACT:  To 
enquire  about  public  participation  in 
the  meeting  identified  above  please 
contai  t  Sue  Shallal.  Ph.D..  Designated 
Federal  (Jfficer.  HHRS  Review  Panel, 
USEPA  Science  Advisorv  Board 
{1400A),  Suite  6450DD,  1200 
PennsyKania  Avenue,  NW., 
Washington.  Dt:  20460:  telephone/voice 
mail  at  (202)  5tj4^566:  fax  at  (202)  501- 
1)32.}.  or  via  e-mail  at 
shdlldl  suhair<>f'pa  fiov  Brief  oral 
comments  will  be  taken  only  on  the 
topics  given  above  under  Purpose  of  the 
Meeting  |a  formal  public  comment 
period  will  be  advertised  for  the 
planned  November  face-to-face 
meeting]   Requests  for  oral  comments 
must  be  m  writing  (e-mail,  fax  or  mail) 
and  rec:eived  bv  Dr  Shallal  no  later  than 
noon  Eastern  Time  on  (Jctober  18th,  The 
SAB  will  have  a  brief  period  (no  more 
than  10  minutes  total)  available  during 
tlie  telec  nnferenc:e  meeting  which  will 
bt?  divided  among  the  speakers  who 
register  Registration  is  on  a  first  come 
basis.  Those  wishing  to  speak  but  who 
are  unable  to  register  in  time  may 
provide  their  c:omments  in  writing.  . 

Members  of  the  public  desiring 
additional  mformatitm  about  the 
meeting  location  or  the  c;all-in  number 


for  the  teleconference,  must  contact  Ms. 
Zisa  Lubarov- Walton.  Management 
Assistant.  EPA  Science  Advisorv  Board 
(1400A).  Suite  6450FF.  U.S,  EPA.  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460;  telephone/voice 
mail  at  (202)  564^537;  fax  at  (202)  501- 
0582;  or  via  e-mail  at  lubarov- 
wahon.zisa'&epa.gov.  A  copy  of  the  draft 
agenda  for  the  meeting  will  be  posted  on 
the  SAB  Web  site  http://\\'ww.epa.gov/ 
sab  (under  the  AGENDAS  subheading) 
approximately  a  week  before  the 
meeting. 

.■\vailabilitv  of  Review  Material — 
There  is  one  primary  document  that  is 
the  subject  of  the  review.  This  draft 
review  document  is  available 
electronically  at  the  following  site  http:/ 
/\^■\\^^■  epa .gov/ sab/ pdf/hhrs.pdf.  For 
questions  and  information  pertaining  to 
the  review  document,  please  contact  Dr. 
Hugh  Tilson,  (Mail  Code  B30502),  U.S. 
Environmental  Protection  Agency, 
National  Health  and  Environmental 
Effects  Research  Laboratory,  Research 
Triangle  Park.  NC  27711;  tel.  (919)  541- 
4607,  Fax (919)  685-3252,  e- 
tilson.hugh&epa.gov 

General  Information  on  Providing  Oral 
or  Written  Comments  at  SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisorv  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisorv  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  eral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  cjtherwise  indicated 
above).  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total  (unless  otherwise 
indicated  above).  Deadlines  for  getting 
on  the  public  speaker  list  for  a  meeting 
are  given  above.  Speakers  should  bring 
at  least  25  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
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original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PCAVindows 
95/98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  25  copies  of  their 
comments  for  public  distribution. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Dr. 
Shallal  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site  http://www.epa.gov/sab 
and  in  the  EPA  Science  Advisory  Boeird 
FY2001  Aimual  Staff  Report  which  is 
available  from  the  SAB  Publications 
Staff  at  (202)  564-4533  or  via  fax  at 
(202) 501-0256. 

Dated:  October  8,  2002. 
A.  Robert  Flaak, 

Acting  Deputy  Director,  EPA  Science 
Advisory  Board  Staff  Office. 
|FR  Doc.  02-26170  Filed  10-10-02;  8:45  am) 
BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0266;  FRL-7276-1] 

Methamidophos;  Organophosphate 
Pesticide;  AvallaMltty  of  Interim  Risk 
Management  Decision  Document 

agency:  Enviroxunental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  aimounces  the 
availability  of  the  Interim  Reregistration 
Eligibility  Decision  (IRED)  document 
and  technical  support  documents  for  the 
organophosphate  (OP)  pesticide, 
methamidophos.  These  documents  have 
been  developed  using  a  public 
participation  process  designed  by  EPA 
and  the  U.S.  Department  of  Agriculture 
to  involve  the  public  in  the 
reassessment  of  pesticide  tolerances 
under  the  Food  Quality  Protection  Act 
and  the  reregistration  of  individual  OPs 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hartman,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 


0734;  fax  number:  (703)  308-8041;  e- 
mail  address;  hartman.mark@epa.gov, 
SUPPt.EMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  but  will  interest  a  widerange 
of  stakeholders,  including 
environmental,  human  health,  and 
agricultiual  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  The  Agency  has  not 
attempted  to  describe  all  the  persons  or 
entities  who  may  be  interested  in  or 
affected  by  this  action.  If  you  have 
questions  in  this  regard,  consult  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information  ? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0266.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805.  Please  note  that 
technical  supporting  documents  for 
methamidophos  can  be  found  under 
legacy  docket  number  OPP-34166  and 
may  not  be  available  in  EPA  Dockets. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fe(frgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 


access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 
Please  note  that  technical  supporting 
documents  for  methamidophos  can  be 
foimd  under  legacy  docket  number 
OPP-34166  and  may  not  be  available  in 
EPA  Dockets. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

For  the  OP  pesticide  methamidophos, 
the  Agency  is  announcing  the 
availability  of  the  IRED  document  and 
supporting  technical  documents.  EPA 
has  assessed  the  risks  associated  with 
the  use  of  methamidophos  and  reached 
an  interim  reregistration  eligibility 
decision  for  methamidophos.  The 
methamidophos  IRED  and  supporting 
technical  documents  were  developed 
using  the  OP  public  participation 
process,  which  was  designed  to  increase 
transparency  and  maximize  stakeholder 
involvement  and  to  provide  numerous 
opportunities  for  public  comment.  You 
can  read  more  about  the  OP  public 
participation  process  at  http:// 
vkrww.epa.gov/pesticides/op/ 
process.htm.  Below  is  a  brief  summary 
of  EPA's  interim  decision,  which  is  fully 
described  in  the  methamidophos  IRED 
document, 

EPA  has  determined  that 
methamidophos  is  eligible  for 
reregistration.  pending  a  full 
reassessment  of  the  cumulative  risk 
from  all  OP  pesticides,  and  provided 
that  all  the  conditions  identified  in  the 
IRED  document  are  satisfied,  including 
implementation  of  risk  mitigation 
measures.  Without  implementation  of 
the  risk  mitigation  measures,  the 
Agency  has  determined  that 
methamidophos  products  may  pose 
uiu-easonahle  adverse  effects  on  human 
health  and  the  environment.  Therefore. 
EPA  expects  that  registrant  will 
implement  the  risk  mitigation  measures 
as  soon  as  possible.  The  IRED  document 
describes,  in  detail,  what  is  necessary 
for  implementing  the  risk  mitigation 
measures,  such  as  submission  of  label 
amendments  for  end-use  products  and 
submission  of  any  required  data. 
Mitigation  measures  for  methamidophos 
include  a  phase  out  of  methamidophos 
use  on  cotton  by  2007.  Should  a 
registrant  fail  to  implement  any  of  the 
risk  mitigation  identified  in  the  IRED 
document,  the  Agency  may  take 
regulatory  action  to  address  risk 
concerns  from  the  use  of 
methamidophos. 
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B   What  ;^  f^^'  Agency's  Autbontv  for 
Taking  thi^  At  tion' 

The  Ipt^dl  duthfiritv  for  this  nction  f<tll- 
under  F1FR.\,  ,i>  dmfni(lf'(i  in  IMHH  .imi 
1996.  Section  4(^)1 2)(.\)  of  F-IFK.-\ 
dirpcts  that,  after  ^uh^nlsslon  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  .\dministrator  shall  determine 
whether  pesticides  Lontaining  such 
active  ingredient  are  eligible  for 
reregistration,"  h«'fore  (ailing  in 
product->pecifit  data  on  in<ii\  idiial  >'nd 
use  products,  and  either  reregistering 
products  or  taking  'other  appropriate 
regulator\  action 

List  of  Subjects 

Environmental  protection   Ctu'inu.als, 
Pesticides  and  pests. 

Daied   September  24.  2002. 
Lois  .\nn  Rovsi. 

Dtnx'tur.  Spf^cial  Review  and  Reregistration 
Division.  Registration  Division.  Office  of 
Pesticide  Programs 

JFK  nn<    n2-Z^m\  Filed  10-10-02.  8.45  ami 
BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0261 :  FRL-7275-9] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 

.Agenc  V  'EP.\). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 

t:>(f!i  \'  "\  th"  Fed.Tal  Insecticide, 
F'ungicuie.  ami  Rodentir.ide  Act 
(FIFTRA).  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendments  \)\  ri'gistrants  to  delete 
uses  in  c:ertain  p-'^tu  uli'  r>"-;i>trMti>in-. 
Section  H(fln>  of  F!FK.\  pr.ivujf-  that  ,< 
registrant  of  a  pe^tu  ide  pfujui  t  Mia\   it 
anv  time  re()uest  that  .inv  ot  its  pe>ti(  idf 
registrations  he  aniendf-d  to  deh'te  inic 
or  more  uses.  FlFR.-\  furtht^r  provides 
that,  before  acting  on  the  r<'(]ui'st.  EF'.\ 
must  publish  a  notii  e  ot  rei  i>i()t  ut  any 
recpust  nn  the  Federal  Register. 


DATES:  The  deletions  are  effective  on 
April  4.  200.i.  or  on  November  12,  2002, 
for  products  with  registration  numbers 
1)07401-00267.  062719-00081.  and 
0()2  7m-84.  unless  the  Agency  receives 
a  withdrawal  request  on  or  before  April 
<)   200.1.  or  (m  before  November  12. 
2002,  for  products  with  registration 
numfiers  007401-00267.  062719-00081. 
and  062  719-00084 

1  sers  of  these  products  who  desire 
I  ontinued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  on  or  before  dates  given 
above 

ADDRESSES:  Withdrawal  requests  may  be 
submitted  bv  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instruc  tions  for  ea(;h  method  as 
l>riivided  in  Unit  1.  of  the 
SUPPLEMENTARY  INFORMATION   To  ensure 
propt     receipt  bv  EPA.  it  is  imperative 
that  vou  identifv  docket  ID  number 
( )PP-2()()2-0261  in  the  subject  line  on 
the  first  page  of  vour  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
niail    lames  .V   HoUins.  Office  of 
P>'stii  ide  Programs  (7502(^). 
Einiroiimeiital  Protection  Agenc;y.  1200 
Pennsvlvania  .Ave  .  NW..  Washington. 
DC  2046(M)0()1:  telephone  number: 
(7(),i]  .U)5-.T7til;  e-mail  address: 
holliiis  itiivfsvt'ptj  gov 

SUPPLEMENTARY  INFORMATION: 
I.  (ieneral  Information 

.-\   I )'>,■-,  this  Ai  tion  Appiv  to  Mr' 

This  a(  tion  is  directed  to  the  public 
in  t;eneral   .Mthough  this  action  may  be 
ot  p.irtii  ul.n  interest  to  persons  who 
produi  e  or  Use  pesticides,  the  .-\gency 
has  not  attempted  to  describe  all  the 
specific  entities  that  mav  be  affected  by 
this  ai  tion   If  \  on  have  anv  questions 
r>'i;,irding  the  informatKm  m  this  notice. 
I  onsult  the  (lersun  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

li  //<ni  l.an  I  def  ('.npifn  of  this 
nocument  and  Other  Related 
Inlonnatian' 

1  Docket  VAW  has  established  an 
offit  lal  public  docket  for  this  action 
under  docket  II)  number  ()PP-2002- 


0261.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Km.  119.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidavs.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
svstem,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://i\'w\v. epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facilitv  identified  in  Unit  I.B.I.  Once  in 
the  svstem.  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

II.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agencv  of  applications  from  registrants 
to  delete  uses  in  certain  pesticide 
registrations.  These  registrations  are 
listed  in  the  following  Table  1  by 
registration  number,  product  name/ 
active  ingredient,  and  specific  uses 
deleted: 


Table  i.— Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  Number 

Product  Name 

'                       Active  Ingredient 

Delete  from  Label 

006959-OC092 

,  Cesso  Fire  Ant  Killer 

Piperonyl      butoxide:      tetramethrin; 
permethrin,  mixed  cis.  trans 

Indoor  uses  and  use  on  outside  sur- 
1      faces  of  buildings 

007401-00267 

Hi  Yield  5°c  Mala- 
thion  Dust 

Maiathion  dust 

1 

Use  on  corn 

062719-00081 

Lontrel  F  Technical 

Clopyralid 

Residential  turf 

062719-00084 

Lontrel  35A 

Clopyralid 

Residential  turf 
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Table  1.— Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


Registration  Numtjer 

Product  Name 

I 
Active  Ingredient                                              Delete  from  Label 

062719-00330 

Esteron  638 

2,4-Dichlorophenoxyacetic     acid,     2-    Cereals  underseeded  with  legumes, 
butoxyethyl  ester                                   orchard  floors  and  sugarcane 

Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  before  dates  indicated  in 
DATES  section  of  this  notice  to  discuss 
withdrawal  of  the  application  for 
amendment.  This  180-day  period,  or 
30-day  where  indicated,  will  also 
permit  interested  members  of  the  public 
to  intercede  with  registrants  prior  to  the 
Agency's  approval  of  the  deletion. 

Table  2  includes  the  names  and 
addresses  of  record  for  all  registrants  of 
the  products  in  Table  1,  in  sequence  by 
EPA  company  number. 

Table  2.— Registrants  Requesting 
Amendments  to  Delete  Uses  in 
Certain  Pesticide  Registrations 


EPA  Ck>mpany  Num- 
ber 

Company  Name 
and  Address 

006959 

Cessco  Inc. 
3609A  River 

Road 
Johns  Island,  SC 

29455 

007401 

Brazos  Associ- 
ates, Inc. 

Agent  For:  Vol- 
untary Pur- 
chasing Group 
Inc. 

2001  Diamond 
Ridge  Drive 

Carrollton,  TX 
75010 

062719 

Dow 

Agrosciences 

LLC. 
9330  Zionsville 

Road  308/ 

2E225 
Indianapolis,  IN 

46268 

in.  What  is  the  Agency  Authority  for 
Taking  This  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 


Administrator  may  approve  such  a 
request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  use  deletion  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT, 
postmarked  on  or  before  April  9,  2003, 
or  on  or  before  November  12,  2002,  for 
products  with  registration  numbers 
007401-00267, 062719-00081.  and 
062719-00084. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  18  months  after  approval 
of  the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions.  There  is  a  12-month  existing 
stocks  provision  for  Dow  AgroSciences, 
EPA  registration  numbers  062719- 
00081,  and  062719-00084,  after 
approval  of  revised  label. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  September  23.  2002. 
Linda  Vlier  Moos, 

Acting  Director.  Information  Resources  and 

Services  Division.  Office  of  Pesticide 

Programs. 

[FR  Doc.  02-25423  Filed  10-10-02:  8:45  am) 

BILUNG  CODE  6S60-50-S 


OFRCE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

Appointment  of  Members  of  Senior 
Executive  Services  Performance 
Review  Board 

agency:  Office  of  National  Drug  Control 

Policy  (ONDCP). 

ACTION:  Notice  of  Appointments. 

SUMMARY:  The  following  persons  have 
been  appointed  to  the  ONDCP  Senior 
Executive  Service  Performance  Review 
Board:  Dr.  Albert  E.  Brandenstein;  Mr. 
Robert  Brown;  Mr.  Norman  R.  Deck;  and 
Mr.  Edward  H.  Jurith. 


FOR  FURTHER  INFORMATION  CONTACT: 

Please  direct  any  questions  to  Linda  V. 
Priebe.  Assistant  General  Counsel  (202) 
395-6622,  Office  of  National  Drug 
Control  Policy,  Executive  Office  of  the 
President,  Washington,  DC  20503. 

Linda  V.  Prietie, 

Assistant  Genf-ral  Counsel 

|FR  Doc.  02-25933  Filed  10-10-U2:  8;45  am] 

BILUNG  CODE  3180-02-M 


FEDERAL  EKAERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1435-DR] 

Louisiana;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Louisiana 
(FEMA-1435-DR),  dated  September  27. 
2002,  and  related  determinations. 
EFFECTIVE  DATE:  September  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recover)' 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  27,  2002.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana. 
resulting  from  Tropical  Storm  Isidore 
beginning  on  September  21,  2002.  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  .^ssistani  t- 
Act.  42  U.S.C.  5121-5206  (Stafford  Act]   1, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Louisiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
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You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(C^ategorv  A)  and  emergency  protective 
measures  (Categon,  B)  under  the  Public 
Assistani  e  program  in  the  designated  areas, 
and  Hazard  Mitigation  throughout  the  Slate, 
and  anv  other  forms  of  assistance  under  the 
Stafford  .\(.t  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Feileral 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  .Act  for 
Public  Assistanie.  Hazard  Mitigation,  and  the 
individual  and  Family  Grant  program  will  be 
limited  to  75  perf:ent  of  the  total  eligible 
(  osts. 

Further,  vou  are  authorized  to  make 
(  hanges  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  tim*'  p»^nnd  prt'scribed  for  the 
irnplemt-ntdtiun  of  st-ttiun  nO(a). 
Priority  to  Certain  Applications  for 
[\ihlic  Facility  and  Public  Housing 
.\Nsistancf'.  42  US.C.  5153.  shall  be  for 
a  periMii  III  it  to  exceed  six  months  after 
the  date  ot  this  declaration. 

Notice  is  herehv  ^iven  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agencv  under  Kxecutive  Order  1214H.  I 
herebv  appoint  Carlos  Mitchell  of  the 
Federal  Emergency  Management  .\gency 
t'  1  ict  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  herehv  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  parishes  of  Iberia.  Jefferson.  Lafourrhe, 
Livingston.  Orleans.  Plaquemines.  St. 
Bernard.  St  Charles.  St   John  the  Baptist.  St 
Tammany .  Tangipahoa,  and  Terrebonne  for 
Individual  .\ssistance 

The  parishes  of  East  Baton  Rouge, 
lefferson.  Lafourche.  Orleans.  Plaquemines. 
St.  Bernard.  St  Charles.  St  lames.  St.  lohn 
the  Baptist.  St  Mary.  St.  Tammany,  and 
Terrebonne  for  debris  removal  (Categorv  Al 
and  emergency  protective  measures  (Categor\ 
n)  under  the  Publii  Assistani  e  program. 

.Ml  parishes  within  the  State  of 
Louisiana  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
.^ssislan(  e  .\umbtirs  (CF'DA)  are  to  be  used 
for  reporting  and  draw  ing  funds;  8.1.537. 
C^ommunitv  Disaster  Loans:  BJ.53B.  C^ora 
Brown  Fund  Program;  H;1.5;I9.  Crisis 
Counseling.  8J  541).  Disaster  Legal  Services 
Program:  HJ  541.  Disaster  I  nemplovment 
Assistance  (DI  ',\):  8.1.542.  Fin-  Suppression 
Assistanie:  8.3.543.  Individual  and  Family 
Grant  IIFG)  Program:  8.V.544.  Public 
Assistance  (irants:  B.V545.  Disaster  Housing 
Program  83  548  Hazard  Mitigation  Grant 
f'r'itir.irii  ' 
|o«  M.  .\llbdu»h 
Direcfivr 
|FR  D<M    ij^-j5'».4  Filed  10-10-02:  8:45  am! 

BILLING  CODE  ST18-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1434-DR] 

Texas;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
.Management  Agency  (FEMA) 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
ot  a  nia)or  disaster  for  the  .State  of  Texas 
(FEMA-14.i4-l)K).  dated  .September  26. 
201)2.  ami  related  determinations 
EFFECTIVE  DATE:  September  M).  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery' 
Director.ite.  Federal  Emergency 
Management  .Agency.  Washington.  DC 
20472.  (202)  t)4f)-2705  or 
MtiHihi  Hui/:"  Iriiui  ^<<\ 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  do.sed  effective 
September  30.  2002. 

(The  following  Catalog  of  Federal  Domestic 
■Assistance  Numbers  (C:FDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
(^ommunitv  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83  539.  Crisis 
Counseling.  8.3  540.  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
.Assistance  (DUA):  83. .542.  Fire  Suppression 
Assistance;  83  543,  Individual  and  Family 
Cirani  IIFG)  Program;  83.544,  Public 
Assistam  e  Grants:  83.545.  Disaster  Housing 
Program:  83  548.  Hazard  Mitigation  Grant 
Program 

|oe  M.  Alltiaut;h. 
nirfctor 

IFR  DtM    02-25MH3  Filed  l(J-10-02:  8:45  ami 
BILLING  CODE  671»^2  P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Adjustment  of  Disaster  Grant 
Amounts 

AGENCY:  Federal  Emergency 
M mmeinent  Agency  (FENLA). 
ACTION:  \.>tice. 


SUMMARY:  FEMA  gives  notic  >■  that  ue 
are  iiu  reasiiig  the  maximum  .imnunt^ 
for  Individual  and  Family  (irants  ami 
Small  Project  Grants  to  State  and  lot  .il 
governments  and  private  nonprofit 
fac:ilities  for  disa.sters  declared  mi  nr 
after  October  1.  2002 
EFFECTIVE  DATE:  0(  toiler  I,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Respunse  <ind  Recovery 
Directorate.  Feder.il  Emergency 
Management  Agimcv.  Washington.  U(! 
20472.  (202)  li46-2705,  or  (e-mail) 
iviiiitld  ruiz^jenui.gov. 


SUPPLEMENTARY  INFORMATION:  The 

Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
5121-5206  (the  Stafford  Act)  prescribes 
that  we  (FEMA)  must  adjust  annually 
grants  made  under  section  411. 
individual  and  Family  Grant  Program, 
and  Small  Project  Grants  made  under 
section  422,  Simplified  Procedure, 
relating  to  the  Public  Assistance 
program,  to  reflect  changes  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor. 

We  give  notice  that  we  are  increasing 
the  maximum  amount  of  any  grant  made 
to  an  individual  or  family  for  disaster- 
related  serious  needs  and  necessary 
expenses  under  section  41 1  of  the  Act, 
with  respect  to  any  single  disaster,  to 
515,000  for  all  disasters  declared  on  or 
after  October  1.  2002. 

We  also  give  notice  that  we  are 
increasing  the  amount  of  any  Small 
Project  Grant  made  to  the  State,  local 
government,  or  to  the  owner  or  operator 
of  an  eligible  private  nonprofit  facility, 
under  Sec.  422  of  the  Act,  to  553,000  for 
all  disasters  declared  on  or  after  October 
1, 2002. 

We  base  the  adjustments  on  an 
increase  in  the  Consumer  Price  Index 
for  All  Urban  Consumers  of  1.8  percent 
for  the  12-m()nth  period  ended  in 
August  2002.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  18.  2002. 

(Catalog  of  FcdtTMl  Ddini'stii  .Assistance  No. 

H:i  Tilfi.  Disdster  .A>sislrfn(  e) 

foe  M.  .Allbaugh, 

Directoi 

IFR  Doc.  02-259()5  l-ilnl  10-ll)-()2:  8:45  am] 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Adjustment  of  Statewide  Per 
Capita  Impact  Indicator 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  FEMA  gives  notice  that  we 
are  increasing  the  statewide  per  capita 
impact  indicator  under  the  Public 
.Assistance  program  for  disasters 
de<  lared  on  or  after  October  1.  2002. 
EFFECTIVE  DATE:  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-2705,  or  (e-mail) 
magda. ruiz'Gjf ema.gov. 
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SUPPLEMENTARY  INFORMATION:  44  CFR 
206.48  prescribes  that  we  (FEMA)  must 
adjust  tbe  statewide  per  capita  impact 
indicator  under  the  Public  Assistance 
program  to  reflect  changes  in  the 
Consumer  Price  Index  for  AH  Urban 
Consmners  published  by  the 
Department  of  Labor. 

We  give  notice  that  we  are  increasing 
the  statewide  per  capita  impact 
indicator  to  $1.09  for  all  disasters 
declared  on  or  after  October  1,  2002. 

We  base  the  adjustments  on  an 
increase  in  the  Consiuner  Price  Index 
for  All  Urban  Consumers  of  1.8  percent 
for  the  1 2-month  period  ended  in 
August  2002.  The  Bureau  of  Labor 
Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  18.  2002. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

|oe  M.  Allbaugh, 

Director. 

IFR  Doc.  02-25966  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Adjustment  of  Countywide 
Per  Capita  impact  indicator 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  that  we 
are  increasing  the  countywide  per 
capita  impact  indicator  under  the 
Public  Assistance  program  for  disasters 
declared  on  or  after  October  1,  2002. 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2705.  or  (email) 
magda .  niizMfema  .gov. 

SUPPLEMENTARY  INFORMATION:  Response 
and  Recovery  Directorate  Policy  No. 
9122.1  prescribes  that  we  (FEMA)  will 
adjust  the  countywide  per  capita  impact 
indicator  under  the  Public  Assistance 
program  to  reflect  annual  changes  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor. 

We  give  notice  that  we  are  increasing 
the  countywide  per  capita  impact 
indicator  to  $2.71  for  aJl  disasters 
declared  on  or  after  October  1,  2002. 

We  base  the  adjustments  on  an 
increase  in  the  Consimier  Price  Index 
for  All  Urban  Consumers  of  1.8  percent 
for  the  12-month  period  ended  in 
August  2002.  The  Bureau  of  Labor 


Statistics  of  the  U.S.  Department  of 
Labor  released  the  information  on 
September  18,  2002. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-25967  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  671ft-02-P 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

[FLRA  Docket  Nos.  CH-RP-01-0033  and 
WA-RP-00085] 

Notice  of  Opportunity  To  Submit 
Amicus  Curiae  Briefs  in 
Representation  Proceedings  Pending 
Before  the  Federal  Labor  Relations 
Authority 

AGENCY:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  of  the  opportunity  to  file 
briefs  as  amici  curiae  in  two 
proceedings  before  the  Federal  Labor 
Relations  Authority  in  which  the 
Authority  is  determining  the  bargaining 
unit  eligibility  of  employees  performing 
civilian  personnel  work  in  other  than  a 
purely  clerical  capacity  for  fellow 
agency  employees  in  bargaining  units 
other  than  the  one  at  issue. 

SUMMARY:  The  Federal  Labor  Relations 
Authority  is  providing  an  opportunity 
for  all  interested  persons  to  file  briefs  as 
amici  curiae  on  a  significant  issue  in 
cases  pending  before  the  Authority.  The 
Authority  is  considering  the  cases 
pursuant  to  its  responsibilities  under 
the  Federal  Service  Labor-Management 
Relations  Statute.  5  U.S.C.  7101-7135 
(2000)  (the  Statute)  and  its  regulations, 
set  forth  at  5  CFR  part  2422.  The  issue 
concerns  the  bargaining  unit  eligibility 
of  employees  performing  civilian 
personnel  work  in  other  than  a  purely 
clerical  capacity  for  fellow  agency 
employees  in  bargaining  units  other 
than  the  one  at  issue. 
DATES:  Briefs  submitted  in  response  to 
this  notice  will  be  considered  if 
received  by  mail,  commercial  delivery, 
or  personal  delivery  in  the  Authority's 
Case  Control  Office  by  5  p.m.  on 
November  15,  2002.  Placing 
submissions  in  the  mail  by  this  deadline 
will  not  be  sufficient.  Extensions  of  time 
to  submit  briefs  will  not  be  granted. 
FORMAT:  All  briefs  shall  be  captioned 
"United  States  Department  of  the  Army. 
North  Central  Civilian  Personnel 
Operations  Center.  Rock  Island,  Illinois, 
Case  No.  CH-RP-01-0033  and  United 
States  Department  of  Justice, 
Immigration  and  Naturalization  Service, 


Washington.  DC,  Case  No.  WA-RP- 
00085."  Parties  must  submit  fwe  copies, 
one  of  which  must  contain  an  original 
signature,  of  each  amicus  brief,  on  8'  . 
by  11  inch  paper.  Briefs  must  include  a 
signed  and  dated  statement  of  service 
that  complies  with  the  Authority's 
regulations  showing  ser\ice  of  one  copy 
of  the  brief  on  all  counsel  of  record  or 
other  designated  representatiyes.  5  CFR 
2429.27(a)  and  (c). 

The  designated  representatives  in 
United  States  Department  of  the  Army. 
North  Central  Civilian  Personnel 
Operations  Center,  Rock  Island.  Illinois, 
Case  No.  CH-RP-01-0033  {North 
Central  Civilian  Personnel  Operations 
Center)  are:  David  A.  Helmer.  Labor 
Relations  Officer.  Policy  and  Program 
Development  Division.  Office  of  the 
Deputy  Chief  of  Staff  for  Personnel  (G- 
1),  ATTN:  DAPE-CP-PPL.  2461 
Eisenhower  Avenue  (Hoffman  1.  Room 
152).  Alexandria.  VA  22331;  Thomas  R. 
Esparza.  Union  Representative.  AFGE, 
Local  15,  AFL-CIO.  Rock  Island 
Arsenal.  Bldg.  350.  Room  435.  Rock 
Island.  IL  61299-6000;  William  E. 
Washington,  Regional  Director.  Federal 
Labor  Relations  Authority.  55  West 
Monroe,  Suite  1150.  Chicago.  IL  60603- 
9729. 

The  designated  repre.sentatives  in 
United  States  Department  of  Justice. 
Immigration  and  Naturalization  Ser\'ice, 
Washington,  DC.  Case  No.  WA-RP- 
00085  [INS]  are:  Susan  Dole.  Agency 
Representative.  Immigration  and 
Naturalization  Ser\'ice.  Human 
Resources  Division.  800  K  Street  NW., 
Suite  5000.  Washington.  DC  20536; 
Linda  Church.  Union  Representative, 
AFGE.  Local  511.  AFL-CIO.  7201  South 
Airport  Road,  Pembroke  Pines.  FL 
33023;  Marjorie  K.  Thompson.  Regional 
Director.  Federal  Labor  Relations 
Authority,  1244  Speer  Boulevard.  Suite 
100.  Denver.  CO  80204-3581 
ADDRESSES:  Mail  or  deliver  briefs  to  Gail 
D.  Reinhart.  Director.  Case  Control 
Office,  Federal  Labor  Relations 
Authority,  607  14th  Street  NW..  Room 
415,  Washington,  DC  20424-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
D.  Reinhart,  Director.  Case  Control 
Office,  Federal  Labor  Relations 
Authority,  (202)  482-6540. 
SUPPLEMENTARY  INFORMATION:  On  August 
9,  2002.  in  58  FLRA  No,  3.  the  Authority 
granted  an  application  for  review  of  the 
Regional  Director's  Decision  and  Order 
and  Direction  of  Election  in  North 
Central  Civilian  Personnel  Operations 
Center.  In  addition,  on  August  26,  2002. 
in  58  FLRA  No.  4,  the  Authority 
granted,  in  part,  an  application  for 
review  of  the  Regional  Directors 
Decision  and  Order  on  Petition  for 
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llanfication  of  Unit  in  IS'S.  Summaries 
of  the  cases  follow  Copies  of  the 

AuthnnfV'i  cnmpletn  decisions  mav  bo 
iibtain*'d  bv  telephoning  Gail  D 
Kf'inhart  at  the  number  listed  above. 

A.  Background 

;   \orth  Ontral  Civilian  Personnel 
Operations  Center 

American  Federal ii  in    it  ( iii\-Tniii>'iu 
Kniplovees.  Local  15  AFL-CK)  ll  nmnj. 
filed  a  petition  seeking  an  election  for 
representation  of  certain  employees  of 
the  Department  of  the  Armv.  North 
f Central  Civilian  Personnel  Operations 
(enter  (Activity),  located  at  the  Rock 
i^lan(i   Illinois  Arsenal  The  Activity 
pr'i\  uif's  >t<iffing  and  classific:ation 
services  to  Department  of  the  .Xrmy 
(Agency)  employees  m  the  .\gency's 
North  Central  region   Duriiii;  the 
processing  nf  thi>  petitmn   the  Activity 
asserted  that  emplnvees  whn  perfurined 
personnel  uork  for  Agene  v  emplnvees 
iMitside  the  proposed  bargaining  unit 
^hiUlld  he  e\(  liuled  frnm  the  propdsed 
unit  under  i  L'.S  C   7n2(b)(:J).  which 
e.xcludes  employees  engaged  in 
personnel  work  in  other  than  a  purely 
clerical  capacity  from  bargaining  units 

2.  IS'S 

American  Federation  of  Government 
Employees.  Local  511.  AFL-CIO 
(Unionl.  filed  a  petition  sefking  to 
clarih'  the  bargaining  unit  Xo  in(  lude 
certain  >Tii[)lovees  of  the  Linited  States 
Department  of  lustice,  Immigratinn  and 
Naturalization  Service,  VVashingtmi 
D  ("   (.-Xctivitvl   During  the  processing  nt 
this  petition,  the  .Activitv  asserted  that 
emplovees  who  performed  persimnel 
work  fur  .■\rti\itv  emplovees  outside  the 
bargaining  unit  should  be  excluded 
from  the  bargaining  unit  under  5  U.S.C, 
:-ii2'bur 

B.  The  Regional  Directors"  Decisions 

:   .\.j/t;!  L.fntml  Civilian  Personnel 
Operations  Center 

Th--  Regional  Dir»Htor  (RD) 
determined  that  the  disputed  pfisitinns 
were  not  excluded  from  the  proposed 
unit  under  5  I'.S.C.  7112fb)(3)  because 
these  emplovees  were  not  directly 
involved  in  performing  personnel  work 
affec:ting  the  proposed  unit 
Accord inglv,  the  RD  found  that  the 
in(  lusion  of  the  disputed  positions  in 
the  proposed  unit  would  not  create  a 
conflict  of  interest  between  union 
representation  and  their  job  duties 
Therefore,  the  RD  i  one  luded  that  the 
employees  in  the  disputed  positions  are 
not  engaged  in  personnel  work  within 
the  meaning  of  .5  CSC   71 12lb)(,ll  and 
thus  were  not  excluded  from  the 
proposed  bargaining  unit. 


2.  INS 

The  RD  determined  that  the  disputed 
positions  were  excludiHi  from  the 
priiposed  unit  under  5  C  S.C.  7122(b)(3). 
I'he  RD  tound  that  the  employees,  who 
pro\  ide  personnel  services  for  Agency 
emplovees  in  bargaining  units  other 
than  the  unit  in  which  the  Union  seeks 
til  nil  hide  them,  perform  internal 
[i>'rs,inn>'l  work  that  is  directly  related 
to  the  personnel  operations  of  their 
Agem  \    .\i !  ordinglv.  the  RD  found  that 
the  nil  lusion  of  the  disputed  positions 
in  the  h.irgaining  unit  would  create  a 
confln  t  of  interest  between  union 
representation  and  their  |ob  duties. 
Therefore,  the  RD  concluded  that  the 
emplovees  in  the  ilisputed  positions  are 
engaged  in  personnel  work  \vithin  the 
meaning  of  t  CSC!  71 12(b)(,{)  and  thus 
were  exi  hided  from  the  bargaining  unit. 

C.  The  .\pplicatiuns  for  Review 

1  Sorth  Central  Civihiin  Personnel 
Operations  CeiitiT 

The  Agency  filed  the  application  for 
review,  contending  that  review  of  the 
RDs  decision  is  warranted  under  5  CFR 
2422.31(c).  because  the  decision  raises 
an  issue  for  whu  )i  there  is  an  absence 
of  precedent  and  there  is  a  genuine 
issue  over  \^  liettier  the  RD  failed  to 
applv  est  ililislied  precedent. 

2  I\'S 

The  I  nmn  tiled  the  ap[)lu:ation  for 
review,  conii'iidint;  that  review  of  the 
RD  s  di'(  ismn  is  warranted  under  5  CFR 
J42J  (1  I  V  hei  .iiise  the  <le(  ision  raises 
an  issue  fur  w  hn  h  there  is  an  absence 
of  })re(  edent  and  there  is  a  genuine 
issue  over  whether  the  RD  failed  to 
,ippl\  established  precedent. 

D.  Questions  on  Which  Briefs  are 
Solicited 

In  each  case,  the  .\iithorit\  granted 
the  applic:ation  tur  re\  icw  under  5  (^FR 
2422.31(c)  .iiid  direi  ted  the  parties  to 
file  briefs  addressing  the  following 
questions: 

Seition  7n2(b)(.t)  of  the  Statute  provides 
that  a  bargaining  unil  is  not  appropriate  if  it 
OK  ludes  "an  emplovee  engaged  in  personnel 
work  in  uther  than  a  purely  clerical 
i.aparity."  Does  setjtion  71 12(b)(,3)  operate  to 
i;xc  lude  emplovees  who  perform  personnel 
work  concerning  other  employees  of  the 
same  agency  who  are  not  included  in  the 
bargaining  unit  at  issue.'  in  this  regard,  does 
the  term  "personnej  work'"  refer  to  personnel 
work  of  the  agency  or  only  to  work  that 
1  un<  ems  other  emplovees  of  the  same 
t)drgaining  unit' 

Because  this  issue  is  likel\-  to  he  of 
concern  to  tlie  federal  sector  labor- 
inanageiiient  relations  communit\-  in 
general,  the  .-\uthorit\  finds  it 
appropriate  to  provide  lor  the  filing  oi 


amicus  briefs  addressing  these 
questions. 

Dated:  Ot  tuber  «.  2002. 
Fur  the  .Kuthority. 
Gail  D.  Reinhart. 

Dini  tor.  ('iisr  Control  Office 

!FK  Hni  ,  »:i-:^fH);tB  Filed  10-10-02;  HA3  ami 

BILLING  CODE  6727-01 -P 

FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  940.  Interested  parties  may 
submit  c:omments  on  an  agreement  to 
the  Sec:retar\',  Federal  Maritime 
(iommission.  Washington,  DC  20573, 
within  10  davs  of  the  date  this  notice 
appears  in  the  Federal  Register 

Agreement  A'o.   01 1828. 

Title:  Yangming  Marine  Transport 
Corporation/Wan  Hai  Lines  Ltd.  (YM/ 
WHL)  Asia/C.S.  Pacific  Coast  Slot 
Allocation  &  Sailing  Agreement. 

Parties:  Yangming  Marine  Transport 
Corporation  Wan  Hai  Lines  Ltd. 

Svnnpsis:  The  agreement  authorizes 
Yangming  to  charter  space  to  Wan  Hai 
in  the  trade  from  ports  on  the  U.S.  West 
Coast,  on  the  one  hand,  to  ports  in  Asia, 
on  the  other  hand.  The  parties  request 
expt^dited  review. 

B\  Order  nt  thf  Federal  Maritime 
("ommissnm 

n.ited:  October  8.  2002. 
Bryant  L.  V'anBrakle. 

.Sci  re/dn 

|FR  Doc  .  OJ-Ji.un  Filfii  10-1(1-02.  K:4^  ami 

BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  BanK  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
C:oiitrol  Act  (12  L'.S.C.  1817(i))  and 
«^  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
r.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
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the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
25,  2002. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Lewis  W.  and  Bonnie  C.  Donaghey, 
Trenton,  Texas;  to  acquire  additional 
voting  shares  of  Trenton  Bankshares, 
Inc.,  Trenton,  Texas,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  First  National  Bank,  Trenton, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  7.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  02-25946  Filed  10-10-02;  8:45  am] 
BILLmG  COOE  621(M>1-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  Additional  information  on  all 
bank  holding  companies  may  be 


obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  25,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1 .  Crystal  Valley  Financial 
Corporation,  Middlebury,  Indiana:  to 
acquire  a  19.79  percent  limited  partner 
interest  in  a  partnership  that  will 
develop  and  own  a  low-income  housing 
tax  credit  project  containing  144  units, 
and  thereby  engage  in  community 
development  activities,  pursuant  to  § 
225.28(b)(12)(i)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  7,  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-25945  Filed  10-10-02;  8:45  ami 
BILUNG  CODE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (iCMR);  Revision  of  SF  504, 
Medical  Record — History — Part  1 

AGENCY:  Office  of  Communications, 

GSA. 

action:  Notice. 

summary:  The  General  Services 
Administration/ICMR  revised  the  SF 
504,  Medical  Record — History — Part  1  to 
add  sponsor  information,  update  the 
patient  identification  information  and 
make  the  form  authorized  for  local 
reproduction.  You  can  obtain  the 
updated  form  in  two  ways:  On  the 
internet.  Address:  bttp://wwu'. gsa.gov/ 
forms/  or.  From  GSA,  Forms-CAP.  Attn.: 
Barbara  Williams,  (202)  501-0581. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 
DATES:  Effective  October  11,  2002. 

Dated:  September  26.  2002. 
Barbara  M.  Williains. 
Deputy  Standard  and  Optional  Forms 
Management  Officer.  General  Services 
Administration. 
[FR  Doc.  02-25918  Filed  10-10-02;  8:45  am] 

BILUNG  COOE  6820-34-M 

Electronic  Elements  for  SF  504 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR) 

Automation  of  Medical  Standard  Form 
504 

AGENCY:  Office  of  Communications, 
GSA. 

ACTJON:  Guideline  on  Automating 
Medical  Standard  Forms. 

BACKGROUND:  The  Interagency 
Committee  on  Medical  Records  (ICMR) 
is  aware  of  numerous  activities  using 
computer-generated  medical  forms, 
many  of  which  are  not  mirror-like 
images  of  the  genuine  paper  Standard/ 
Optional  Form.  With  GSA's  approval 
the  ICMR  eliminated  the  requirement 
that  every  electronic  version  of  a 
medical  Standard/Optional  form  be 
reviewed  and  granted  an  exception.  The 
committee  proposes  to  set  required 
fields  standards  and  that  activities 
developing  computer-generated  versions 
adhere  to  the  required  fields  but  not 
necessarily  to  the  image.  The  ICMR 
plans  to  review  medical  Standard/ 
Optional  forms  which  are  commonly 
used  and/or  commonly  computer- 
generated.  We  will  identih-  those  fields 
which  are  required,  those  (if  any)  which 
are  optional,  and  the  required  format  (if 
necessarv').  Activities  may  not  add  or 
delete  data  elements  that  would  change 
the  meaning  of  the  form.  This  would 
required  written  approval  from  the 
ICMR.  Using  the  process  by  which 
overprints  are  approved  for  paper 
Standard/Optional  forms,  activities  may 
add  other  data  entry  elements  to  those 
required  by  the  committee.  With  this 
decision,  activities  at  the  local  or 
headquarters  level  should  be  able  to 
develop  electronic  versions  which  meet 
the  committee's  requirements.  This 
guideline  controls  the  "image  "  or 
required  fields  but  not  the  actual  data 
entered  into  the  field. 

SUMMARY:  With  GSA's  approval,  the 
Interagency  Committee  of  Medical 
Records  (ICMR)  eliminated  the 
requirement  that  every  electronic 
version  of  a  medical  Standard/Optional 
form  be  reviewed  and  granted  an 
exception.  The  following  fields  must 
appear  on  the  electronic  version  of  the 
following  form: 


Item 


Placement  * 


History— Part  1  (Title)  Top  ot  form. 

Standard  Form  504  (Rev.  8/2001)  (Fonn  ID)  Bottom  rigtit  comer  of  form. 
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Electronic  Elements  for  SF  504 


Item 


Placement ' 


Data  Entry  Fields 

Nature  and  Duration  of  Compiamts  (Include  circumstances  ot  admission i 

Historv  ot  Present  Illnesses 

Reiationsnip  to  Sponsor 

Sponsor  s  Name — Last 

Sponsors  Name — First 

Sponsors  Name — Ml 

Sponsor  s  ID  Numtier  iSSN  or  Other) 

Department  Sen/ice 

Hospital  or  Medical  Facility 

Records  Ma-niained  At 

Register  No 

Ward  No 
Patient  Information  (Text)  

Last  Name 

First  Name 

Middle  Name 

ID  No   or  SSN 

Sex 

Dale  ot  Birtn 

Rank,  Grade 


Above  l>elow  listed  Items 


■  If  no  specit'C  placement   data  e'ement  may  be  m  any  order 


FOR  FURTHER  INFORMATION  CONTACT:  (  1)K 

katht'rinf  C.i.k  (d  Pdlatiano-^.  Iiidhiii 
Health  Ser\  11  ^\  Dt-partnit'iit  nf  Ht-allli 
,111(1  Hurium  .Servio-..  5b()()  FishtTs  LaiK- 
Kn.im  ti.\-'^,').  Kiu  kviUf.  MI)  JDH",-  ill  1. 
Mail  at  ki  hii  rui  hijr.ihs.gov. 

Ii.,-.-  :    •  ■■■■■  .  •   :    :.    J0()2 
Kdthenne  (  lai  i  o  Palalianos. 
Chairperson.  Interagency  Committee  on 
Medical  Records. 
IFR  Doc.  02-25919  Filed  lO-tO-02:  8:45  ami 

BILLING  CODE  5820-34  M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Tlv  Dep.irtiiu'iit  lit  HtMltli  -iiiii  Hum  in 
Services,  Othi  •■   it  the  Se(  retarv 
publishes  ,i  list  lit  iiitiirm.itiMn 
( iiUec  til  Ills  It  h.is  suhnutted  r.  i  the  ( )fti(  e 
of  Mcina^enieiit  iiinl  Buiieet  i.OMB)  tor 
I  U'draiK  e  III  I  nnipii-ini  e  with  the 
F\iperu'.rk  Ke.iu.  timi  .\i  t  .if  1495  (44 
1    S  (.   Chapter  T)    anil  ">  (  FK  1  t2i)  ". 
The  followini;  are  thnse  intnniiatiiiii 
1  iillectii  Ills  rei  eiitK  suhinitteii  ti  1  ( )MH 

1    HHS  .\(  qiiisitiiiii  Keijuldtiuas 
HHSAR)  pan  UJ,  f.mtrai  t 
Administratinii— ()MM()-01  tl- 
Extensinn nil  1  hanyt — HUs.VK  (4 J  ^10! 
requires  repiirtirii.;  iiifunnatinn  when  i 
1  list  fu-errun  is  antii  ipateil   Tfie 
informatinn  is  used  to  determine  it  the 
anticipated  nvernin  is  reasnnable 
Respondents.  State  or  local 


i;i  )\  ernments,  business  or  other  for- 
[irotit,  noil  profit  institutions,  small 
iiiisiiiesses;  Number  of  .Knnual 
Respondents:  110:  Average  Burden  per 
Response   Jll  hours.  Total  Burden:  2.200 
hi  lurs 

_'    HHS  .\i  quisition  Regulations 
HH,^. \Ki  [lart  i24.  Protection  of  Privacy 
,ind  Freedom  of  Information — 0990— 
111  (t>-Fxtensi(in/no  change — The 
1  onfidentialit\  of  information  reporting 
requirements  are  needed  to  prevent  the 
disclosure  ot  I  onfidential  information, 
Respi  indents   .State  or  local 
i;n\  .Tiiiiieiits,  business  or  other  tor- 
[uitit    non-pnitit  institutions,  small 
im^m-'sses,  .\nnual  Number  of 
Respiindents   4  U)   .\\erage  Burden  per 
Re^p,,:is..   H  liiiiirs.  Total  Burden:  :i.440 

hi  I  Ills 

(    1   ni!i  irm  .\diiiinistrati\  e 
Keij!iiieiii..nts  tor  (Grants  and 
( .nop.T.itu  e  .\greenients  to  .State  and 
I..H  ,il  Covernments— ()990-01H9- 
Iwteiision  no  (  hange-Pre-award.  post- 
award  ami  subsequent  reporting  and 
rei  iinlkeepiug  re((ii  1  reiiients  are 
nei  ess,ir\  to  award,  monitor,  close  out 
and  m mage  ^^rant  [irogranis.  assure 
nuniiiial  tisi  al  i  ontrol  ,ind 
.11  1  MUiitabilit\  tor  Federal  funds  ami 
iletei  traud,  wdste  and  abuse 
Respondents   .State  or  loi  al 
^M\  enimeiits.  .Annual  .Number  of 
Respiindents   4. OOO.  Average  Burden  per 
Respoiuient    70  hours;  Total  Annual 
Burden    2H0 OOO  hours   OMB  Desk 
( )ffii  er   .Mlison  Herron  Evdt 

(  opies  (it  the  information  i:olle(:tion 
pai  kages  listed  <ibove  can  be  obtained 
l)\  1  allmg  the  OS  Reports  C'learance 
Ottu  er  on  (202)  t)9()-b207   Written 


comments  and  recommendations  for  the 

proposed  information  collection  should 

be  sent  directlv  to  the  OMB  desk  officer 

designated  above  at  the  following 

address: 

Human  Resources  and  Housing  Branch, 

Office  of  Management  and  Budget. 

.New  E.xecutive  Office  Building,  Room 

10235,  725  17th  Street,  N\V.. 

Washington,  DC  20503. 

(Comments  may  also  be  sent  to 
r.vnthia  Agens  Bauer,  OS  Reports 
clearance  Officer,  Room  503H. 
Humphrev  Building,  200  Independence 
Avenue  S\V..  Washington  DC,  20201, 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

n.lleil    Septeint)er  ,U).  J()()2. 

Kerr\  VVeems. 

Deputv  AssistunI  .Set  ri'tun  .  Btniiiit 

;FR  n.K    n2-2:'i'tH,"i  Filed  l()-li)-<)2:  H,4,'i  am] 

BILLING  CODE  4151-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Anticipated 
Availability  of  Funds  for  Family 
Planning  Services  Grants 

AGENCY:  Office  of  the  Secretary,  (Office 
of  Public  Health  and  Science.  Office  of 
Population  Affairs.  HHS. 
ACTION:  Notice:  correction. 


SUMMARY:  The  Office  of  Population 
Affairs,  OPHS.  HHS  published  a  notice 
in  the  Federal  Register  of  [uly  5,  2002 
announcing  the  anticipated  availability 
of  funds  for  family  planning  services 
grants.  Table  I  of  the  document  omitted 
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two  eligible  populations/areas  to  be 
served.  These  omissions  caused  the  total 
amount  of  funding,  as  stated  in  Table  1 , 
to  be  incorrect.  This  document  corrects 
those  items. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Woodall,  301-594-0190;  e- 
mail:  kwoodaU@osophs.dhhs.gov. 

SUPPLEMENTARY  INFORMATION: 


Correction 

On  page  45014,  in  the  third  column, 
correct  the  eighth  line  from  the  bottom 
of  the  page  to  read  "approximately 
$105.2  million  will  be." 

On  page  45015,  correct  Table  1  to 
read: 


Populations/areas  to  b>e  served 

Region  I 

Massachusetts-Central/Southeast  

Region  II 

New  Jersey  

New  York,  NY  

Region  HI 

Delaware  

Maryland  

Pennsylvania 

Virginia  

West  Virginia 

Region  IV 

Alat>ama 

Florida  

Georgia  

Kentucky 

Mississippi 

North  Carolina 

Region  V 

Minnesota  

Minneapolis,  Minnesota  

Ohio  

Portage,  Summit  &  Medina  Counties,  Ohio  

Region  VI 

Louisiana 

Region  VII 

Iowa  

Iowa  

Region  VIII 

Montana  

Region  IX 

Arizona  

Califomia 

Washoe  County,  Nevada 

Region  X 

Idaho  

Seattle,  WA 


Funding  avail- 
able 

Appltcation  due 
date 

Approx   grant 
funding  date 

$1,471,813 

1 

7.974.484 
3,522.462 

1.009.643 
3,729.883 
11.951,606 
4.299.203 
2.008.201 

4.315,101 
7,652.636 
7,080.259 
4,759.359 
4,508.789 
6,076,410 

2,242,934 
187.945 

5.202.414 
749,745 

3,743,201 

2.206.340 
951.128 

1.707.000 
3.811.522 

09-01-02 

09-01-02 
03-01-03 

12-01-02 
12-01-02 
03-01-03 
12-01-02 
12-01-02 

03-01-03 
03-01-03 
03-01-03 
03-01-03 
03-01-03 
03-01-03 

09-01-03 
05-29-03 
12-01-02 
03-01-03 

03-01-03 

03-01-03 
05-30-03 

03-01-03 

09-01-02 
09-01-02 
03-01-03 

03-01-03 
05-30-03 

01-01-03 

01-01-03 

07-01-03 

04-01-03 

04-01-03 

07-01-03 

04-01-03 

04-01-03 

07-01-03 

07-01-03 

07-01-03 

07-01-03 

07-01-03 

07-01-03 

01-01-03 

09-29-03 

03-01-03 

07-01-03 

07-01-03 

07-01-03 

09-30-03 

07-01-03 

01-01-03 

20,123.818 
613.415 

949.660 

01-01-03 

07-01-03 

07-01-03 

163.438 

09-30-03 

Dated:  October  3,  2002. 
Alma  L.  Golden, 

Deputy  Assistant  Secretary  for  Population 

Affairs. 

[FR  Doc.  02-25986  Filed  10-10-02;  8:45  am] 

BiLUNG  CODE  415fr-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Panel  Discussion — Health  Effects  of 
Asbestos  and  Syntfietic  Vitreous 
Fibers:  The  Influence  of  Fiber  Length 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  meeting. 


summary:  ATSDR  is  holding  a  panel 
discussion  to  review  and  discuss  the 
current  state-of-the-art  understanding  of 
health  effects  related  to  asbestos  and 
synthetic  vitreous  fibers  (SVFs), 
especially  those  of  less  than  5  microns 
in  length.  ATSDR  has  invited  a  cross- 
section  of  scientists  with  expertise  in 
the  fields  of  toxicology,  epidemiology, 
pulmonology/pathology,  and  medicine 
to  participate  in  IV2  days  of  discussions 
on  a  variety  of  topics,  including 
depositional  patterns  of  fibers  in  the 
lung  and  mechanisms  of  toxic  action, 
the  relationship  of  fiber  size  to  toxicity, 
irritant  effects  of  fibers,  relationships 
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between  measured  fiber  levels  and 
observed  adverse  health  outcomes,  and 
data  gaps/ research  need>   ATSDR  will 
use  the  scientific:  input  received  from 
the  discussions  of  each  of  the 
individuals  to  aid  in  developing 
scientificaiiv  defensible  public  health 
evaluations  for  human  exposures  to 
smaller-than-S-micron  fibers  and  in  the 
formulation  of  future  research 
proposals 

DATES:  The  panel  discussion  will  be 
held  on  October  29.  2002.  from  1  p.m 
to  approximately  6  p.m..  and  October 
30.  2002   from  ft  am  to  approximatelv 
5:30  p  m 

Loratinn  The  panel  discussion  will 
be  held  at  the  [acob  k.  [avitz  Federal 
Building.  26  Federal  Plaza.  6th  Floor. 
New  York.  NY  10278  It  is  located  on 
Broadwav  between  Worth  and  Duane 
Streets  Partic:ipants  must  enter  through 
the  Broadwav  Street  "Federal 
timplcivees  Entrance"  and  show  pic:ture 
identification  and  a  registration 
confirmation  e-mail  from  ERG.  To  make 
hotel  reservations  at  the  nearby  Holiday 
Inn  Downtown/ SoHo.  please  call  the 
hotel  directlv  at  212-966-8898 
Reference  the  "ATSDR  Fibers  Panel"  to 
receive  the  group  rate  of  S195  00/night 
plus  1  J.25  percent  ta,x  and  S2  00 
occupancv  tax.  You  must  make  your 
reservation  before  October  14.  2002. 
After  this  date,  any  remaining  rooms 
will  be  released  from  our  bloc:k  and  sold 
on  a  space-  and  rate-available  basis. 

Attending  the  Panel  Discussion:  The 
public  is  welcome  to  attend  the  panel 
di.scussions  There  is  no  charge  for 
attending  the  meeting;  however,  you 
must  pre-register  as  seating  is  limited. 
To  register,  send  vour  full  contact 
information  (name,  affiliation,  mailing 
address,  phijne.  fax.  and  email)  to 
.\TSDR's  contractor.  Eastern  Research 
Group.  Inc.  (ERG)  bv  email 
{ineetingS'P,erg  (^om)  or  fax  (781-674- 
2906).  referencing  the  "ATSDR  Fibers 
Panel  "  If  vou  have  anv  questi(ms  about 
registration,  please  call  ERG  directlv  at 
781-674-7374 

A  limited  amount  of  time  will  be  set 
aside  for  members  of  the  public  to 
present  brief  oral  comments  regarding 
asbestos-  and  svnthetic  vitreous  fiber- 
related  scientific  issues.  Oral 
presentations  will  be  limited  to  5 
minutes,  and  the  number  of  people 
giving  (jral  comments  mav  he  limited  by 
the  time  available.  Opportunity  for 
making  oral  comment  will  be  provided 
on  a  first-come,  first-served  basis; 
therefore,  the  public  is  encouraged  to 
pre-register  and  sign-up  to  present  oral 
comments  by  emailing 
(meetingsA:erg  com]  or  faxing  (781-674- 
2906)  ERG  After  the  meeting.  ATSDR 


will  prepare  a  summary  report  that  will 
capture  the  salient  points  of  each  of  the 
panel  members  and  observers.  The 
ageiK  V  will  consider  the  scientific 
irtformation  received  during  the  meeting 
to  aid  in  developing  scientifically 
defensible  public  health  evaluations  for 
human  exposures  to  smaller-than-5- 
mi(  roll  fibers  and  in  the  formulation  of 
future  research  proposals 
FOR  FURTHER  INFORMATION:  For  general 
questions  about  the  asbestos  and 
svnthetic  vitreous  fibers  panel 
discussion.  ( ontact  Dr  Allan  Susten. 
Assistant  Dircnrtor  for  Science.  Division 
of  Health  Assessment  and  Consultation. 
ATSDR.  at  404-198-0007 

F-'or  questions  about  logistics,  contact 
ERG  at  781-674-7374. 

Background  Information:  ATSDR 
conducts  public:  health  assessments  to 
evalu.ite  possible  public  health 
implications  of  contaminants  associated 
with  hazardous  waste  sites  and  other 
environmental  releases.  A  crucial  part  of 
this  evaluation  is  the  understanding  of 
toxicological  implications  of  exposure 
to  substances  that  mav  be  present. 
Recent  events  have  highlighted  a  need 
to  further  exphire  the  potential  for 
health  effects  from  exposure  to 
biopersistent  fibers,  specificallv  asbestos 
and  some  SVFs.  ATSDR  is  currently 
involved  in  several  site  assessments  that 
address  the  potential  for  residential  and 
communitv  exposures  to  persistent 
fibers  from  past  industrial  operations 
(e.g..  vermiculite  proc:essing  plants 
across  the  c:ountry).  hazardous  waste 
sites,  and  dust  generated  from  the  World 
Trade  Center  (WTC)  collapses  in  lower 
Manhattan.  These  sites  are  unique  in 
that  contaminant  materials  are/may  be 
present  in  people's  homes  and 
communities  Additionally,  there  are 
potential  conc;erns  surrounding  smaller 
length  fibers  which  mav  have  been 
gent^rateci  bv  each  of  these  past 
activities,  especially  in  relation  to  the 
materials  found  in  lower  Manhattan. 

Smaller  fibers  and  non-fibrous 
particles  mav  be  generated  as  fibrous 
materials  are  processed,  disposed  of.  or 
damaged,  as  in  the  case  of  the  WTC 
collapses.  In  these  situations,  traditional 
fiber  coimting  techniques  may  not 
c}uantify  all  of  the  materials  present. 
Standard  assessment  methodology 
addresses  fibers  greater  than  5  microns 
in  length,  based  on  the  relative  risk  of 
longer  fibers  being  greater  than  that  of 
shorter  fibers.  Significant  toxicology  and 
occupational  health  research  has 
focused  on  asbestos  fibers  and  SV'F 
greater  than  5  microns  in  length, 
however,  it  secmis  that  much  less  is 
known  about  the  potential  health  effects 
of  smaller  fibers.  ATSDR  has  identified 


a  need  to  understand  the  potential  for 
fibers  less  than  5  microns  in  length  to 
contribute  to  adverse  health  effects. 
ATSDR  is  convening  this  panel  to  gain 
a  greater  understanding  of  asbestos  and 
SVF  toxicitv.  especially  as  it  relates  to 
fibers  less  than  .5  microns  in  length. 
Research  needs  identified  during  these 
deliberations  may  lead  to  the 
development  of  specific  research 
projects. 

ATSDR's  overall  goal  is  to  receive 
individual  expert  opinions  on  the 
following  three  general  questions 
related  to  asbestos  and  SVF  toxicity.  A 
number  of  specific  questions  related  to 
these  issues  will  also  be  discussed.  (1) 
What  is  the  physiological  fate  of 
asbestos  and  vitreous  fibers  less  than  5 
microns  in  length?  (2)  What  are  the 
potential  health  effects  (cancer  and  non- 
cancer)  of  asbestos  and  vitreous  fibers 
less  than  5  microns  in  length?  (3)  What 
data  gaps  are  evident  when  addressing 
the  above  questions?  What  research  is 
needed  to  fdl  these  data  gaps? 

Dated:  October  4.  2002. 
Georgi  (ones. 

DiP'i  tur.  ( Vficf  ut  Policy  and  External  Affairs. 

.Agency  for  Toxic  Substances  and  Disease 

Registry. 

|FK  Doc.  02-25922  Filed  10-10-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  021 89] 

The  Safety  of  Measles-Mumps-Rubella 
(MMR)  Vaccine;  Notice  of  Award  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a 
cooperative  agreement  program  for  the 
Safetv  of  Measles-Mumps-Rubella 
Vaccine.  This  program  addresses  the 
"Healthy  People  2010"  focus  areas  of 
Immunization  and  Infectious  Diseases. 

The  purpose  of  the  program  is  to 
ensure  the  safety  of  vaccines  contained 
in  the  recommended  childhood 
immunization  schedule,  specifically  the 
safety  of  the  measles-mumps-rubella 
vaccine  (MMR)  by  performing  the 
following: 

1 .  Determine  the  presence  of  measles 
vaccine  strain  gene  sequences  in 
intestinal  tissue  obtained  from  children 
with  autistic  spectrum  disorder  (ASD). 

2.  Determine  the  presence  of  measles 
vaccine  strain  gene  sequences  in 
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intestinal  tissue  obtained  from  matched 
controls. 

3.  Compare  results  between  the  two 
groups. 

4.  Provide  the  results  of  these  studies 
to  practicing  physicians  and  other 
health  care  professionals. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goals  for  the  National 
Immunization  Program:  (1)  Reduce  the 
number  of  indigenous  cases  of  vaccine- 
preventable  diseases,  (2)  ensure  that  two 
year  olds  are  appropriately  vaccinated, 
and  (3)  work  with  global  partners  to 
reduce  the  cumulative  global  measles 
related  mortality  rate. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  American  Academy  of  Pediatrics 
(AAP).  No  other  applications  are 
solicited.  The  potential  role  of  the  MMR 
vaccine  as  a  cause  of  autism  has  divided 
segments  of  the  medical,  scientific  and 
public  communities  and  threatens  to 
adversely  effect  the  MMR  immimization 
program  in  the  United  States  as  it  has 
in  the  United  Kingdom  and  Ireland, 
where  MMR  immunization  rates  have 
dropped  sharply  from  above  95  percent 
to  just  over  70  percent.  This  sharp 
decrease  came  as  a  result  of  two 
published  papers  alleging  an  association 
between  the  MMR  vaccine  and  Autism. 
To  provide  definitive  data  as  to  the 
potential  link  between  measles  antigen 
in  the  intestine  and  autistic  disorder, 
groups  and  organizations  which  feel 
strongly  that  there  either  is  or  is  not  an 
association  between  MMR  and  autistic 
disorder  must  be  involved  in  this  study 
to  ensiu«  acceptance  of  the  results. 
Groups  that  must  be  involved  in  this 
study  include  autism  community 
representatives  (MIND  Institute,  Cure 
Autism  Now,  Autism  Society  of 
America);  research  groups  at  Harvard 
University,  Coliunbia  University, 
Coombe  Women's  Hospital,  Dublin, 
Ireland;  CDC;  other  government 
representatives;  and  members  of  the 
general  medical  and  scientific 
communities.  AAP  is  the  only 
organization  that  can  ensure  that  these 
diverse  groups,  organizations  and 
individuals  come  together  to  implement 
and  complete  this  proposal.  This  is 
because  AAP  is  the  only  major  scientific 
and  professional  body  with  credibility 
among  all  of  the  groups  with  a  stake  in 
the  outcome.  AAP  has  made  significant 
scientific  contribution  in  the 
investigation  of  the  possible  association 
of  MMR  vaccine  and  Autism.  AAP  has 
been  the  only  organization  that  has 
pulled  these  groups  together  in  the  past 
to  evaluate  MMR  vaccine  and  autistic 
spectrvun  disorder.  In  June  2000,  AAP 


convened  a  conference  at  which 
parents,  practitioners,  and  scientists 
presented  information  on  MMR  and 
ASD.  AAP  then  formed  a 
multidisciplinary  panel  of  experts  who 
reviewed  data  on  the  pathogenesis, 
epidemiology,  and  genetics  of  ASD  and 
the  available  data  on  the  hypothesized 
associations  with  Intestinal  Bowel 
Disease,  measles,  and  MMR  vaccine. 
AAP's  findings  were  published  in  the 
May  2001  issue  of  Pediatrics.  ['Measles- 
mumps-rubella  vaccine  and  autistic 
spectrum  disorder:  report  from  the  new 
challenges  in  childhood  immunizations 
conference  convened  in  Oak  Beach, 
Illinois,  June  12-13.  2000  ".  Pediatrics 
2001;  107(5)  uri.http// 
www.pediatrics.org/cgi.content/fuU/ 
107/5/e84/]. 

Additionally,  because  of  AAP's  broad 
scope  of  contacts,  the  organization's 
respect  among  pediatricians  and  other 
healthcare  providers,  data  from  this 
project  can  be  facilitated  and 
disseminated  rapidly.  The 
immunization  recommendations  and 
guidelines  developed  by  AAP  are 
considered  among  the  most  reliable  and 
up-to-date  information  available  to  the 
pediatric  community.  When  study 
findings  are  disseminated  by  AAP, 
immunization  practices  could  be 
affected  significantly. 

C.  Funds 

Approximately  $450,000  is  being 
awarded  FY  2002.  It  is  expected  that  the 
award  will  begin  on  or  about  August  30. 
2002  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  two  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessan,'  applications,  and 
associated  forms  can  be  found  on  the 
CDC  home  page  Internet  address — http:/ 
/wwvwcdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  business  management  technical 
assistance,  contact:  Ms.  Peaches  Brown. 
Grants  Management  Specialist. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention. 
2920  Brandywine  Road.  Room  3000, 
Atlanta,  GA  30341-4146.  Telephone 
number  770-488-2738.  E-mail  address: 
prbO@cdc.gov. 

For  program  technical  assistance, 
contact:  Maureen  Kolasa. 
Epidemiologist,  Centers  for  Disease 


Control  and  Prevention.  1600  Clifton 
Road.  NE.,  Mailstop  E-52.  Atlanta. 
Georgia  30333.  Telephone  number  404- 
639-8759.  E-mail  address: 
mxk2@cdc.gov. 

Dated:  October  4.  2002. 
Sandra  R.  Manning. 

CGFM.  Director.  Procurement  nnd  Gran(« 

Office,  Centers  for  Disease  Control  and 

Prevention. 

|FR  Doc.  02-25952  Filed  10-10-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02186] 

Oral  Vaccine  Institute;  Notice  of  Award 
of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a  grant 
for  Oral  Vaccine  Institute  (OVI)  research 
on  liposome-based  delivery  systems  for 
oral  or  nasal  vaccination.  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  of  Immunization  and 
Infectious  Diseases:  Maternal.  Infant  and 
Child  Health:  Medical  Product  Safety; 
and  Sexually  Transmitted  Diseases. 

The  purpose  of  the  program  is  to 
develop  a  platform  of  liposome 
constructs  containing  vaccine  antigens 
that  can  immunize  through  the  oral  or 
nasal  routes,  rather  than  via  parenteral 
injection  with  conventional  needle  and 
syringes. 

B.  Eligible  Applicant 

This  grant  is  to  be  awarded  to  the  Oral 
Vaccine  Institute,  which  is  affiliated 
with  Oral  Vaccine  Technologies.  Inc. 
(OVT),  a  for-profit  company  based  in 
Las  Vegas.  Nevada  and  incorporated  in 
Nevada.  OVT  owns  several  patents 
currently  issued  by  the  U.S.  Patent 
office.  They  have  assembled  a  team  of 
scientists  with  considerable  expertise  in 
the  areas  of  liposome  development, 
vaccine  development  and  mucosal 
immunity.  OVT  has  executed  an 
agreement  allowing  the  Oral  Vaccine 
Institute  the  right  to  use  its  intellectual 
property  that  is  set  forth  and  described 
in  its  Executive  Summary  for  certain 
research  purposes. 

BioMedical  Research  Models.  Inc. 
(BRM)  is  under  contract  to  provide 
certain  laboratory  facility  capabilities 
and  personnel  to  accomplish  the 
mission  of  the  Oral  Vaccine  Institute. 
The  facility  is  fully  prepared  to 
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administer  and  assist  the  proposed 
animal-based  studies. 

Acting  in  concert  with  these  three 
organizatujns  (OV'I.  OVT  and  BRM).  and 
their  scientific  staffs  and  consultants, 
the  Institute  will  develop  platform 
technologies  that  could  significantlv 
impact  the  response  to  a  bioterronsm 
attack. 

lustification;  This  grant  is  awarded 
sole  source  bv  virtue  of  Congressional 
earmark  evidenced  in  the  following 
records  of  Congress:  Senate-House 
Conference  Committee.  Calendar  No 
193.  107ih  Congress  Report-Senate, 
assessable  in  pages  88-89  of  229  of  pdf 
document:  http:// 
f rwehgate. access. gpo  gov /cgi-hin/ 
grtdoc.rgi''dbname^l07_cnng_ 
reports&-docid-f:hrJ42  1 U 7  pdf 

Note:  Title  2  United  States  Code  section 
1611  states  that  an  organization  described  in 
section  301(c)(4)  of  the  Internal  Revenue 
Code  tiiat  engages  in  lobbying  activities  is  not 
eligible  to  receive  Federal  funds  constituting 
an  award,  grant  or  loan. 

C.  Funds 

Appro-ximately  SI. 2  million  is  being 
awarded  in  FY  2002.  It  is  expected  that 
the  award  will  begin  on  or  before 
September  15.  2002.  and  will  be  maile 
for  d  12  month  budget  period  within  a 
project  period  of  one  year  The  funding 
estimate  ma\  change 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://\\-H-\v  cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements   ' 

For  business  management  assistance 
contact:  Peaches  Brown.  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road.  Room  3000,  Atlanta. 
GA  30341-4146.  Telephone:  770-488- 
2738,  e-mail  address:  prblMcdc  gov. 

For  program  tec.hnical  assistance, 
contact:  Dr.  Bruce  Weniger.  Vaccine 
Safetv  and  Development  Activitv. 
National  Immunization  Program. 
Centers  for  Disease  Control  and 
Prevention.  1600  Clifton  Road  mailstop 
E-61.  Atlanta.  GA  30333,  Telehone: 
404-639-8779.  e-mail  address: 
bgw2Q>cdc.gov. 

For  program  administrative 
assistance,  contact:  Sharon  Holmes. 
Program  Analyst.  Vaccine  Safety  and 
Development  Activity.  National 
Immunization  Program.  Centers  for 
Disease  Control  and  Prevention.  1600 
Clifton  Road  mailstop  E-61.  Atlanta,  GA 


30333.  Telephone:  404-639-8582.  e- 
mail  address:  sholmes%cdc.gov. 

[l.ileii    ()(  tober  4.  :i002 
Sandra  R.  Vfanning, 
Director.  Procurement  and  Grants  Office. 
Canters  for  Disease  Control  and  Prevention 

[VR  l)o(    02-2.1').=):)  Filed  10-10-02:  8:45  ain| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-3109-N] 

Medicare  Program;  Town  Hall  Meeting 
on  the  Hospital  "1-hour"  Rule  Related 
to  the  Use  of  Restraint  and  Seclusion 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a  town 
hall  meeting  to  obtain  and  discuss 
general  comments  from  the  public 
concerning  the  impact  of  the  hospital 
"1-hour"  rule  related  to  the  use  of 
restraint  and  seclusion.  Specifically,  the 
meeting  will  attempt  to  solicit 
individual  comments  and  experiences 
from  providers,  advocates,  consumers, 
and  i>ther  interested  parties  concerning 
the  applicatifm  of  the  "1-hour"  rule 
requiring  a  physician  or  a  licensed 
independent  practitioner  to  make  a  face- 
to-face  assessment  within  1  hour  of  any 
patient  being  pldi:ed  in  restraint  or 
seclusion  for  behavioral  reasons.  We  are 
particularly  interested  in  data  that  show- 
how  this  requirement  may  be  imposing 
burdens  on  patient  care,  including,  but 
not  limited  to.  financial  burdens  on 
hospitals  and  physicians.  We  would  be 
happv  to  address/discuss  other  concerns 
related  to  the  provision  of  hospital 
services  to  this  p(jpulation  of  patients. 
Hospitals,  provider  representatives, 
advoiacv  groups,  phvsicians,  and  other 
interestetl  parties  are  invited  to  this 
meeting  to  present  their  views  on  this 
issue.  The  opinions  and  alternatives 
provided  during  this  meeting  will  assist 
us  as  we  evaluate  our  policy  on  the  "1- 
hour"  rule.  The  meeting  is  open  to  the 
public,  but  attendance  is  limited  to 
space  available. 

DATES:  Meeting  Date:  The  town  hall 
meeting  announced  in  this  notice  will 
be  held  on  Tuesday,  October  29.  2002. 
from  10  a.m.  to  1  p.m.  (eastern  standard 
time). 

ADDRESSES:  The  town  hall  meeting  will 
be  held  in  the  auditorium  at  the  Centers 
for  Medicare  &  Medicaid  Services,  7500 


Security  Boulevard,  Baltimore.  MD 

21244.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Archer  (410)  786-0596.  You  may 
also  send  inquiries  about  this  meeting 
via  e-mail  to  narcher@cms.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  2.  1999,  we  published  an 
interim  final  rule  with  comment 
introducing  a  new  Patients'  Rights 
Condition  of  Participation  (CoP)  that 
hospitals  must  meet  to  be  approved  for, 
or  to  continue  participation  in.  the 
Medicare  and  Medicaid  programs  (64 
FR  36070).  One  of  the  requirements 
mandates  that,  for  restraint  or  seclusion 
applied  for  behavioral  reasons,  a 
physician,  or  licensed  independent 
practitioner  (LIP),  must  make  a  face-to- 
face  assessment  of  that  patient  within  1 
hour  of  implementation  of  the 
intervention  (64  FR  26088). 

The  "1-hour"  requirement  was 
subsequently  challenged  in  the  United 
States  District  Court  for  the  District  of 
Columbia.  Although  the  Court  ruled  in 
the  Secretary's  favor  with  respect  to  this 
provision,  hospitals  and  their  provider 
groups  have  continued  to  inform  us  that 
requiring  a  physician  or  LIP  to  perform 
the  1-hour  face-to-face  assessment 
causes  undue  burden  on  hospitals, 
without  specific  evidence  that  the 
quality  of  care  has  improved. 

II.  Meeting  Format 

The  meeting  will  begin  with  an 
overview  of  the  goals  of  the  meeting  and 
an  introduction  of  the  meeting 
moderator,  followed  by  remarks  from 
Thomas  A.  Scully.  Administrator, 
Centers  for  Medicare  &  Medicaid 
Services,  and  Charles  G.  Curie, 
Administrator.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
The  Acting  Director,  Office  of  Clinical 
Standards  and  Quality,  will  present  the 
context  for  the  discussion.  Participants 
that  have  requested  to  speak  will  then 
be  given  time  to  present  their 
information.  The  moderator  will  solicit 
comments  and  recommendations  from 
the  audience  about  issues  concerning 
the  implementation  of  the  1-hour  rule, 
as  time  permits. 

The  information  about  the  town  hall 
meeting  will  be  posted  at  the  following 
website  address:  http:// 
www.cms.hhs.gov/opendoor/ 
hospitals. asp.  At  this  address,  interested 
parties  will  find  an  agenda  for  the 
meeting  and  instructions  on  how  to  call 
into  the  meeting  if  unable  to  attend  in 
person. 

We  will  limit  the  time  for  participants 
to  make  formal  statements  according  to 
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the  number  of  participants  who  have 
registered  in  advance  to  speak  at  the 
meeting.  Individuals  who  wish  to  make 
formal  statements  must  contact  Nancy 
Archer  at  (410)  786-0596  or  via  e-mail, 
narcher@cms.hhs.gov  as  soon  as 
possible.  Those  individuals  must 
subsequently  submit  their  formal 
statements  in  writing  no  later  than  5 
p.m..  Thursday.  October  24.  2002.  Send 
written  submissions  to:  Nancy  Archer, 
Centers  for  Medicare  &  Medicaid 
Services.  7500  Security  Boulevard.  Mail 
Stop  83-02-01.  Baltimore.  Maryland 
21244  or  narcher@cms.hhs.gov. 
Comments  from  individuals  not 
registered  to  speak  will  be  heard 
following  individuals  with  scheduled 
statements,  as  time  permits. 

m.  Registration  Instructions 

The  Clinical  Standards  Group  is 
coordinating  registration  for  the 
meeting.  While  there  is  no  registration 
fee.  all  individuals  must  register  to 
attend.  Because  this  meeting  will  be 
located  on  Federal  property,  for  security 
reasons,  any  persons  wishing  to  attend 
this  meeting  must  call  or  e-mail  Nancy 


Archer  at  (410)  786-0596 
[narcher@cms.hhs.gov)  to  register  at 
least  72  hours  in  advance.  Attendees 
must  show  photographic  identification 
to  the  Federal  Protective  Service  or 
Guard  Service  personnel  before  they 
will  be  permitted  to  enter  CMS  grounds. 
Individuals  who  have  not  registered  in 
advance  will  not  be  allowed  to  enter  the 
building  to  attend  the  meeting.  Seating 
capacity  is  limited  to  the  first  250 
registrants.  Individuals  requiring  sign 
language  interpretation  for  the  hearing 
impaired  or  other  special 
accommodations  should  contact  Aileen 
Bullock  at  (410)  786-5637 
(abuUock@cms.hhs.gov]  at  least  10  days 
before  the  meeting.  There  will  be  a  TTY 
system  access  number  available. 

Authority:  42  U.S.C  1395x(e)  and  (f). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  October  7,  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  and 
Medicaid  Sen,'ices. 
[FR  Doc.  02-25948  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  4165-1 5-P 

Annual  Burden  Estimates 


Instrument 


Number  of  re- 
spondents 


ACF-196  

Estimated  Total  Annual  Burden  Hours 


54 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  ACF-196. 
OMB.Vo..  0970-0199. 

Description:  The  form  provides 
specific  data  regarding  claims  and 
provides  a  mechanism  for  States  to 
request  grant  awards  and  certif\'  the 
availability  of  state  matching  funds. 
Failure  to  collect  this  data  would 
seriously  compromise  ACF's  ability  to 
monitor  expenditures.  This  information 
is  also  used  to  estimate  Outlays  and  may 
be  used  to  prepare  ACF  budget 
submissions  to  Congress.  The  following 
citations  should  be  noted  in  regard  to 
this  collection:  405(c)(1):  409(a)(7);  and 
409(a)(1). 

Respondents:  State  TANF  Agencies. 


Number  of  re-       Average  burden     -^^jg,  jj^^^. 
sponses  per  re-        hours  per  re-       ^^^  ^^^^^^ 
spondent  sponse 


8 


1.728 


1,728 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Administration,  Office  of  Information 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20508,  Attn:  Desk 
Officer  for  ACF. 


Dated:  October  7.  2002. 
Robert  Sargis. 

Reports  Clearance  Officer. 

jFR  Doc.  02-2597.T  Filed  10-10-02:  8:43  am] 

BILUNG  CODE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  September  2002 

agency:  Office  of  Inspector  General. 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  September  2002, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 


the  Medicare.  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
Ijusiness  or  facil'ty,  e.g.,  a  hospital,  that 
submits  bills  for  )ayment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  fnM>  to 
decide  for  themselves  whether  thev  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
partv.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


ADEKOLA.  ADEMOLA  J 

CHICAGO,  IL 
ALEMAN.  ALBERTO  

MIAMI.  FL 
AMABILE.  JOHN  C   

WRIGHTSTOWN,  NJ 
ANTONOV.  ROMAN   


10/20/2002 


10/20/2002 


10/20/2002 


10/202002 
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Subiect  city,  state 

Effective 
date 

Subject,  city,  state 

Effective 
date 

Subject,  city,  state 

Effective 
date 

LONG  BEACH   CA 
ARUTYUNYAN   POGOS  

MONTEBELLO   CA 
ATIKYAN    VAGINAK         

10,202002 
1020/2002 
10/20/2002 
10/20/2002 
10/20/2002 
1020/2002 
10/20/2002 
06/10/2002 
10/202002 
10  202002 
10202002 
10202002 
10/20/2002 
10  202002 
1020/2002 
10/20/2002 
10/20/2002 
10202002 
10/20  2002 
10  20  2002 
10/20/2002 
10  20  2002 
10/20/2002 
10  20  2002 
10  20/2002 
10202002 
10  20  2002 
10202002 
10  20  2001 
1020/2002 
10  20  2002 
10202002 
10  202002 
10/202002 
10  20/2002 

10/ 2a  2002 

MIAMI  BEACH.  FL 
EXCEL  CENTER   INC 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

06/10/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 

10/20/2002 
10/20/2002 
1  a  20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

AMES.  lA 
KIRSCH,  GARY  A  

10/20/2002 

CINNAMINSON.  NJ 
FELICIANO-ARIETA   RAUL  

RIO  PIEDRAS.  PR 
FORTE   ROBERT  A      

AKRON,  OH 

LAWRENCE,  THOf^AS  RICH- 
ARD   

LITTLETON.  CO 

LEBRON-HUERTA,  VILMA 
DEL  CARME  

PASADENA   CA 
AYNEHCHI    YAGHOUB  

BEVERLY  HILLS   CA 
RADGFR    MILDRED 

10/20/2002 

BILLERICA.  MA 
FRAGA   ANNETTE         

10/20/2002 

JACKSONVILLE    FL 
BAEZ   ELIAS 

MIAMI    FL 
GARCIA.  TERESA  D    

SAN  JUAN.  PR 
LEE.  ROBERTO  

10/20/2002 

FT  LAUDERDALE,  FL 
BAEZ   ONELIO           

HIALEAH    FL 

GERMAN.  MARIA  

MIAMI    FL 

GIANNINI    MICHAEL  RAY- 
MOND 

FAIRTON,  NJ 
LOPEZ,  JAIME  ANTONIO 
MART          

MIAMI    FL 
BARRERA    PATTI  KAY    

10/20/2002 

BELL,  CA 
LOVE   MARY  H  

HOUSTON   TX 
BARRISH   BRYAN  G        

10/20/2002 

PALATINE.  IL 
GIRARD   RENEE  E       

GRIFFIN,  GA 
LUNDY,  CARMETTA 

DETRIOT,  Ml 
LUTZ   STEVEN  A   

NORTHBROOK    IL 

10/20/2002 

BELL   YNOLIA  T 

WAKEFIELD.  Rl 
GOINS   SHEILA    

CONVOY   OH 
GOLDSTEIN   BARRY  JAY    

MIAMI    FL 
GOMEZ  JOSE  MIGUEL 

MIAMI    FL 
GOYINGS   CAROL  L      

HOUSTON   TX 
BERNSTEIN    SCOTT  EVAN 

MIAMI    FL 
BESHARA    LOUIS              

10/20/2002 

LAKE  WORTH,  FL 
LUTZKER   STEVEN  W       

10/20/2002 

LOMPOC,  CA 
MAIER   DAVID  P  

LOXAHATCHEE    FL 
BRADLEY    TONIA  M        

10/20/2002 

GLEN  CARBON.  IL 
MALIK,  MOHAMMAD  SALEEM 

MANHASSETT  HILL,  NY 
MANSELL,  GRETCHEN  

HYDE  PARK,  NY 
MCCOY,  THEODORE  J  JR 

SUGARCREEK,  OH 
MELANIDIS.  KONSTANTINOS 

MADISON,  CT 
MIGNOLA,  ANNE  

NEW  ROCHELLE,  NY 
MILLER   ROBERT  B    

FRANKLIN    VA 

10/20/2002 

BRITO   EVA       

PAULDING   OH 
GRIFFIN   DAVID  L  

MIAMI    FL 

10/20/2002 

BROOKS   WILLIAM  EDWARD 

EL  RENO   OK 
BROWN    KENT  BERKELEY 

FORT  SMITH    AR 
BRUGGISSER    ARTHUR  T     ... 

PLANTATION    FL 
BURTON    EMMA       

LONG  BEACH   CA 
GRIGORYAN   ARAM    

GLENDALE   CA 
HALL   SANDRA  RENITA 

SAN  BERNARDINO.  CA 
HALL   JOHN  WESLEY  SR 

N  LITTLE  ROCK    AR 
HALL    SUSANA                    .      . 

10/20/2002 
10/20/2002 
10/20/2002 

MAUNELLE    AR 

10/20/2002 

BUTLER    LAURA  A    ..-. 

PHILADELPHIA   PA 
HARRINGTON    RICHARD    

LEVITTOWN    NY 
HEDGEMON   CHARLENA 

RASHAY             

PETERSBURG,  VA 
MILLIEN.  JEAN  MOISE  

searsport  me 

10/20/2002 

CARPIO   LESLIE 
MIAMI    Fl 

BROOKLYN.  NY 
MIRANDA,  MICHAEL  V  

10/20/2002 

CARRERA    MIRNA  AMARILlS 

ATLANTIC  BEACH,  NY 
MUBANG   THERESA  S  

EL  MONTE    CA 

TALULLAH.  LA 
HEDGEMON  WATKINS, 
SARAH  ANN 

10/20/2002 

CHHET   SAMNANG  

TAFT   CA 

ALDERSON.  WV 
MURRY,  TOMMIE  JR   

10/20/2002 

CHHET   SAMNANG  

TAFT   CA 
CHUN    BYUNG  W    

SEATTLE    WA 
HERBERGER   PHYLLIS  JEAN 

TEXARKANA   TX 
HERD   ERIN    

CINNAMINSON,  NJ 
NAVARRO,  LOURDES   

GLENDALE,  CA 
NAVARRO,  LOURDES    

GLENDALE,  CA 
NAVARRO,  LOURDES   

GLENDALE,  CA 
NAVARRO,  LOURDES   

GLENDALE,  CA 
NEWBERRY.  RONDA  

DAYTON,  OH 
NOEL-UYLOAN.  CATHERINE 

LONG  BEACH,  CA 
OESTMANN,  ROSS  ERIC  

RAPID  CITY.  SD 
OLIVER   MELANIE  J   

10/20/2002 

MILLBROOK   AL 

10/20/2002 

CLOPTON   TOMMY  RAY  

SEAGOVILLE    TX 

UTICA.  OH 
HERRING   JOHN  M         

10/20/2002 

COHEN    RONALD  1    .     •     .     . 

BATON  ROUGE.  LA 
HICKMAN   JOYCE  LEE 

HOUSTON   TX 
HODGES   EDWARD  

ROCKVILLE  CENTRE   NY 

CUMMINGS   KEVIN  JOHN  

GARDNER    MA 

10/20/2002 
10/20/2002 

DANIEL   ALAN  L               

APPLE  VALLEY   CA 
HOFSTETTER   DAVID  

ANCORA   NJ 

10/20/2002 

DANIELS   SAMUEL  RAY  

SARASOTA   FL 
HOUSE   WANDA  G        

MISSOURI  CITY    TX 

10/20/2002 

DAVIS   LYDIA  CALDWELL 
LOS  ANGELES   CA 

CORAL  SPRINGS    FL 
HUSSAIN    IFTIKHAR 

NEW  BRUNSWICK   NY 
JANES   SANDRA  S       

10/20/2002 

DI/VZ   GUSTAVO        

SPRINGFIELD.  TN 

PEASLEE.  GERALDINE  ELIZ- 
ABETH   

HIGHLAND,  CA 

PENN.  MARYANN  ELIZABETH 
PHOENIX,  AZ 

PERRY,  KEITH  O'NEIL  

EL  PASO   TX 

DOOLIN    ROBYN      

TOWNSEND   MT 
JONES   VENITA            

10/20/2002 

PARAGONAH    UT 

EADEN   CHARGOIS  JUAN 

HOUSTON   TX 
EKPO  GENEVIEVE  

FT  LAUDERDALE.  FL 
JONES   KIMBERLY  RENEE 

CORPUS  CHRISTI   TX 
KARAPETIAN   ALEXANDER 

REGO  PARK.  NY 
KATZ   IRA              

10/20/2002 
10/20/2002 

HOUSTON    TX 
ELLIS   FELIX                   

LOS  ANGELES.  CA 

PIERNO.  THOMAS   

BAYVILLE,  NY 

POARCH,  GROVER  FRANK- 
LIN   - 

ROWLETT.  TX 

PONS.  ROSA  

10/20/2002 

NEW  YORK   NY 

ELTAYEB   AZIZ  IBRAHIM 
WINTON   NC 

MARIETTA.  GA 
KEAGY   THERA  M 

10/20/2002 

ESC'aRIZ   MARIA  DEL  CAR- 
MEN 

CAVE  JUNCTION   OR 
KEIGLEY.  HOLLY  VICTORIA 

10/20/2002 
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Subject,  city,  state 


MIAMI,  FL 
OUIJADA,  NANCY  MICHELLE 

PUEBLO,  CO 
RAJA,  ABDUL  HAFEEZ  

HOLBROOK,  NY 
REVELS.  ROBERT  STEVEN  .. 

ROCK  HILL,  SC 
ROSICH-BACHS,  ROBERTO  . 

MIAMI,  FL 
RYBAK,  JOHN  P  

HUNTINGTON,  WV 
SAING,  CHHAYLEE  

LOMPOC,  CA 
SALZ,  JOSEPH  ALAN  

REDONDO  BEACH,  CA 
SCHREIDELL,  JILL  LYNN   

TALLAHASSEE,  FL 
SEWELL.  MARTHA  HERRING 

BATON  ROUGE,  LA 
SHELBY,  CRAIG  T 

LITHONIA,  GA 
SINGH,  RAMPERSAUD 

HARDAT  

LONG  BEACH,  NY 
SOSA,  MERCEDES  M  

MIAMI,  FL 
STUYVESANT  HGTS  MED- 
ICAL GROUP  

BROOKLYN,  NY 
SWEAT,  JAMES  DANIEL  JR  . 

JACKSONVILLE,  FL 
TKACHENKO,  YELENA  

N  WOODMERE,  NY 
TOFANI,  NANCY  

LEBANON,  NJ 
VALENTINE.  EUGENE  

ARNOLD,  MD 
VELASCO,  DELORES  

MIAMI,  FL 
VEREGGE,  CONSTANCE 

JANE  

KINGSTON,  WA 
WAITES,  REGINA  

MOUNT  SAVAGE,  MD 
WEITZMAN,  WARREN   

BETHESDA,  MD 
WHITE,  DANIEL  DEAN  

KENTWOOD,  Ml 
WILLIAMS.  NICHOLE  M  

CRESSON,  PA 
YADEGARI,  NOSRATOLAH  ,, 

ROSLYN,  NY 


Effective 
date 


10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 


FELONY— CONVICTION  FOR  HEALTH 
CARE  FRAUD 


BATES.  ALLEN   

MONTGOMERY,  AL 
BUCHHOLZ,  CONNIE  M  .... 

PEKIN,  IL 
CALHOUN,  JIM  

OXFORD,  Wl 
CAMPA,  JOHN  A  III  

SAN  ANTONIO,  TX 
COOPERSMITH,  GLENNA 

MERYL  

OAKLAND  PARK,  FL 
FINCH,  DONJA  LOSHONE 

AUSTIN,  TX 
GARSON,  ALAN 

MIAMI,  FL 
GOLDBERG,  RICHARD  J  . 

EL  PASO, TX 
LUZE,  KATHERINE  E  


10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 


Subject,  city,  state 


Effective 
date 


LEAD,  SD 
MCCANNA.  JANET  

BRONX,  NY 
MOORE,  LILLIE  RUTH   

ORANGE,  NJ 
PIROVOLOS,  NICHOLAS  G 

OCEAN.  NJ 
POWELL,  RICHARD  BEN- 
NETT JR  

EGLIN  AFB,  FL 
RATNER,  NEIL  W  

FORT  DIX,  NJ 
ROBINSON,  JEREMY  

PENSACOLA,  FL 
SEIGEL.  ARTHUR  M  

OTISVILLE.  NY 
STAVITSKI,  MICHAEL  D   .... 

AVON  BY  THE  SEA,  NJ 
WHITE,  COREY  E  C  

ORLANDO.  FL 
WHITED,  RUTH  M  

LUZERNE,  PA 


10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 


FELONY— CONTROL  SUBSTANCE 
CONVICTION 


ANDREJIC,  ANTHONY  

GRAFTON,  OH 
BALDERAS,  CHARLOTTE 

STAMPER  

WINCHESTER,  KY 
BRODWIN,  GORDON  

COLEMAN,  FL 
BYRNE,  MARIE  ANN  

EL  CAJON,  CA 
CAPONERA,  PAULS   

E  HAVEN,  CT 
CLARK,  FREEMAN  LOWELL  . 

PENSACOLA.  FL 
DAVIDIAN.  MARGIE  ANN 

CUTLER,  CA 
FORWARD.  LISA  CAROL  

PEORIA,  AZ 
HEDGECORTH,  JULIA  ANNE 

CHICAGO.  IL 
HORDGE.  DANIEL  EUGENE 

HOUSTON.  TX 
HUGHES,  JANET  LYNN  

GATESVILLE.  TX 
KREMPEL  MARCO  

TORONTO.  CANADA. 
LITTLE,  PAUL  MICHAEL  JR 

ORO  VALLEY,  AZ 
LOPEZ,  JOHN  LEE  

GREELEY,  CO 
MILLER,  NANCY  L  

AKRON.  OH 
NICHOLS.  STUART  ALAN 

CASTRO  VALLEY,  CA 
PAIVA.  MICHELLE  

ANTIOCH,  CA 
ROJAS,  HUMBERTO  

OWOSSO,  Ml 
SESAY,  CHERYL  

SOMERDALE,  NJ 
SMITH,  LINDA  JO  

VANDALIA.  MO 
SMUTEK,  MICHELLE  M  

HAZLET,  NJ 
SOSA,  ISMAEL  

FORT  DIX,  NJ 
SUTHERLAND,  FRANKLIN  J 

ASHLAND,  KY 
WINOKUR,  LEWIS  


10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20.'2O02 

10/20/2002 

10/20/2002 

10/20/2002 


Subject,  city,  state 


Effective 
date 


SOMERSET.  PA 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 

10/20/2002 


ALLEN.  LINDA  

PINE  BLUFF,  AR 

ASANTE,  TONY  

DENVER.  CO 

BANKS.  PEARL  M   

ROCHESTER.  NY 

BROWN,  AUDRIE  

BRONSON,  FL 

CHOW,  ALBERT  C   

SOMERVILLE.  MA 
CHUNG.  PAULINE  MONICA 
YUCCA  VALLEY,  CA 

COLE,  SCOTT  L   

PINACLE,  NC 
GULP,  LOUIS  MAX 
ELLSWORTH,  KS 
CUNNINGHAM,  TINA  MARIE 

HOWARD,  SD 
EDINGS,  CHARIETT  KAY 

PRAGUE,  OK 
EDWARDS.  INEZ  AGRASSIE 

TACOMA,  WA 
FELLOWS,  DASHAWN 

MICHELLE  

PRESCOTT,  AR 

HARTWELL,  HORACE 

MERIDIAN,  MS 
HIBLER,  DONNIE  L  JR 

BOWLING  GREEN,  MO 
HUNTER.  SANDRA  KAY 

HENRYETTA.  OK 
HUNTSBERRY  GERALDINE 
ANN  BOB 
LAFAYETTE,  LA 

JAMES.  TANGELYN    

FT  WALTON  BEACH    FL 

JOHNSON.  JAMES  

GUTHRIE.  OK 

LUDER.  JOAN    

N  COLLINS.  NY 

MARCUS.  ALAN  L     

WOODBRIDGE.  NJ 

MARTINEZ,  AGUSTIN  

BRONX.  NY 
MASON.  ARTHUR  RALPH  III 
SOLIDAD.  CA 

MILLS.  THOMASENA  

ROCK  HILL,  SC 

MITCHELL.  RENEE   

CROTON-ON-HUDSON   NY 

NATO.  JOHN  A  

CASTLETON.  NY 

PEREZ.  ROMAN  

DENVER,  CO 
PHILLIPS.  REGINALD  CARL 
CENTURY.  FL 

POWERS.  WILL  

SANTA  MARIA.  CA 
SANCHO.  CHIMESE  A 
BROOKLYN.  NY 

SWANGO.  MICHAEL  

FLORENCE,  CO 

WOODS,  VIOLA  

ALBION.  NY 


1 0'20/2002 
10/20/2002 
10/20/2002 
10'20/2002 
10  20.'2002 
1020/2002 
10  20'2002 
10  20  200? 
10  202002 
1020  2002 

10.202002 

1020  2002 
1020/2002 
10  202002 

10  202002 
10/202002 
1020  2002 
10  202002 
10/202002 
10/20/2002 
1020/2002 
10/20/2002 
10202002 
10  20  2002 
10/20/2002 
10202002 
10  20/2002 
10/202002 
10202002 
10/202002 


CONVICTION  FOR  HEALTH  CARE  FRAUD 

1 0/20/2002 
1020/2002 


GREEN,  DAVID  LOREN  II 

POSTVILLE,  lA 
JACKSON,  PAULETTE  WHITE 
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Subjecl.  city,  state 


Effective 
date 


Subject,  city,  state 


Effective 
date 


BATON  ROUGE    LA 
SOLES   BETTY  MAY 
LONE  TREE    lA 


10.20-2002 


CONVICTION— OBSTRUCTION  OF  AN 
INVESTIGATION 


CORUM,  B  H  

SAN  ANTONIO    TX 
THOMASON   PATSY  JANE 

BEAUMONT.  TX 


10/20/2002 
10,20/2002 


CONTROLLED  SUBSTANCE  CONVICTIONS 

DUFOE   DONALD  L.  j 

BARRE    VT  I 

LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


ADAMS   CHERE  A  HOLMAN 

DEMOPOLIS,  AL 
ANTES   RENEE  S    

ROCK  HILL   SC 
ALLEN    RHONDA  DIANE 

CLARKSVILLE    IN 
ANDERSON    DAVID  E 

E  HOLDEN   ME 
ANDERSON,  SHERRI  LYNN 

ATCHISON   KS 
ANDRADE    BARBARA  J  

NEW  BEDFORD   MA 
BECERRA    FRANK  GALVEZ 

ORG  VALLEY    AZ 
BENAVIDEZ   LINDA 

RATON    NM 
BENNETT   JACLYN  

DENVER   CO 
BETHEA   ALFREDA  

TRENTON    Nj 
BJORK   JACKIE  APPERSON 

OMAHA   NE 
BLAKE    CYNTHIA  M 

TUCSON    AZ 
BOSLEY    MATTHEW  MER- 
RILL 

LINCOLN    NE 
BOUFFARD   ANNE  B      

OXFORD   ME 
BRATTON    DONNA  LUCIA 

KANSAS  CITY    KS 
BROWN    SAMUEL  SCOTT 

NEWVILLE    AL 
BYERS   LISA  BROOKS  

DE  WITT   AR 
CAHILL    ROXANE  M        

MOORHEAD   MN 
CALDER    ELIZABETH  B  

PORTLAND   ME 
CALKINS   BONNIE  F       

PITTSFIELD   MA 
CAMERON   JANICE  GAYLE 

TWIN  FALLS   ID 
CARLSON   MORRIS  E    

KANSAS  CITY   MO 
CASH   JOHN  LYNN  

STOCKTON,  CA 
CASPOLI.  NICHOLAS  III  

WEST  WARWICK,  Rl 
CASSELL   RAYMOND  A  

WELLINGTON   KS 
CASSES   FERNANDO     


10.20/2002 
10.20/2002 
10/20/2002 
10  20.2002 
10.20  2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10  202002 
1020  2002 

10,20/2002 
10/'20/2002 
1 0  20, 2002 
10  20  2002 
10/20/2002 
10.20.2002 
10/20/2002 
10/20/2002 
10.20/2002 
10.202002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 


QUESNEL,  BC  V2J2K7,  AZ 
CASSIDY   VICTOR  A    

BELFAST   NY 
CATLETT   THERESA  A    

UPPER  DARBY.  PA 
CHELATION  CTR  OF 

NAPLES-BONITA    

NAPLES.  FL 
CHRISTOPHERSON.  JULIE 

ANN  

MEMPHIS.  TN 
CLIFFORD.  RALPH  A  JR    

TELFORD   TN 
COMFORT   CHRISTOPHER  A 

PITTSFIELD,  ME 
COPPA   GEORGE      

STATEN  ISLAND,  NY 
CORNELL   LINDA  ELEANOR 

OMAHA   NE 
COUNTRYMAN   CAROL  J 

(ROBINETTI 

MESA,  CO 
COURTLEY   CHRISTINE  H  

WESTFIELD   MA 
COUSE    LORRI  J         

CATSKILL   NY 
COYNER  MADDEN.  WANDA 

GAIL  

OKLAHOMA  CITY   OK 
CRAIG.  JOSEPH  A       

BROOKLYN   NY 
CROUTHAMEL,  SUSAN  L 

LEESBURG,  VA 
CRUZ   ANTHONY  H    

BRIDGEPORT  CT 
DAHLKE,  SHARON  

MERIDIAN,  MS 
DALRYMPLE    SHARON  M   

ANDOVER,  MA 
DAVIS   KARIN  B  

WILDWOOD   NJ 
DAVIS   LISA  R  

CHARLESTON    SC 
DICKENS   CHARLES  E 

GRAND  BAY   AL 
DOUGLAS  CHRISTOPHER 

JACKSON,  MS 
DUYCK   WAKENDA  LEE 

SCOTTSBLUFF   NE 
EDDLEMAN  SIRMONS,  SHIR- 
LEY   

MCALLEN    TX 
EFFLER   ELIZABETH  

PICAYUNE   MS 
ELLER    THOMAS  EDWARD 

BLOOMINGTON,  IN 
ESTRADA   ROBERT  AN- 
THONY   

SANTA  ANA.  CA 
EVERETT   SPAULDING  FRED 

FARGO   ND 
FAHRNEY    MAROUITA 

RENEE  

HILLSBORO.  KS 
FARRELL,  WALTER  MICHAEL 

UKIAH   CA 
FEAZELL   KATRESCA  AN- 
NETTE   

ALEXANDRIA,  AL 
FELDER.  JAMES  P      

ST  CHARLES.  MO 
FINK.  WILLIAM  

OPELOUSAS.  LA 
FONTENOT.  MICHELLE      


10/20/2002 
10/20/2002 

10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 


Subject,  city,  state 

Effective 
date 

LAKE  JACKSON.  TX 

FOWLER.  ROBERT  LEON 

10/20/2002 

BOUNTIFUL,  UT 

FULLER,  CATHY  

10/20/2002 

DENISON,  TX 

FULTZ,  JEAN  M      

10/20/2002 

THERESA.  NY 

FUSCHETTI,  BARBARA  L  

10/20/2002 

NASHUA.  NH 

GADDIS,  THOMAS  D 

10/20/2002 

E  MACHIAS.  ME 

GANDLEY   DREW  S      

10/20/2002 

MONTAUK,  NY 

GERMANI,  EILEEN  L  

10/20/2002 

DOYLESTOWN,  PA 

GIBBONS.  LISA  ANN  

10/20/2002 

MYRTLE  BEACH.  SC 

GILL.  SHENNA  

10/20/2002 

PICAYUNE,  MS 

GOOCH,  JOSETTE  

10/20/2002 

KAPLAN.  LA 

GRANT.  MELODY  A  

10/20/2002 

BRISTOL.  CT 

CRASSER,  JENNIFER  B  

10/20/2002 

WALL.  NJ 

GRIFFIN.  KAREN  LYNN 

COVETTS  

10/20/2002 

HAWESVILLE,  KY 

GUFFY.  DEBORAH  C  

10/20/2002 

DES  MOINES.  lA 

HARDBECK.  CHRISTOPHER 

D  

10/20/2002 

SUWANEE.  GA 

HAROLD.  MICHAEL  DUANE  .  . 

10/20/2002 

VICTORVILLE.  CA 

HART.  RICHARD  E  

10/20/2002 

HAMILTON.  OH 

HASSAN.  MOHAMED  A  

10/20/2002 

NASHVILLE.  TN 

HICKS.  GINA  RENEE  

10/20/2002 

WHITLEY  CITY,  KY 

HIGGINS,  GARY  W 

10/20/2002 

NEPTUNE,  NJ 

HOLLY.  SUSANNE  M  

10/20/2002 

PAWCATUCK,  CT 

INGRAO,  FRANK  

10/20/2002 

POUGHKEEPSIE,  NY 

JARRETT.  CINDY  LOU  

10/20/2002 

WAGONER.  OK 

JOHNSTON.  TONI  DIANE  

10/20/2002 

HOUSTON.  TX 

JUDGE.  TONYA  LEE 

WILCOXSON  

10/20/2002 

EWING.  KY 

JUSTICE.  CRYSTAL  

10/20/2002 

LONGVIEW.  TX 

KAMARA,  HELEN  H  

10/20/2002 

PALMYRA,  NJ 

KELSO,  JESSIE  

10/20/2002 

PHOENIX,  AZ 

KESTER,  MARCIA  

10/20/2002 

DEPEW,  NY 

KOZIUPA,  HELENE  ANN  

10/20/2002 

TRENTON,  NJ 

KURIAN,  LISSYAMMA  

10/20/2002 

UNION,  NJ 

KWAK,  CHOON  JA  

1 0/20/2002 

SOUTH  GATE,  CA 

LANDRY,  MELISSA  

10/20/2002 

YOUNGSVILLE,  LA 

LANG, DEBRA A  

10/20/2002 

TEANECK,  NJ 

LANGE,  JUDITH  GRAVES  

10/20/2002 
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Subject,  city,  state 

Effective 
date 

Subject,  city,  state 

Effective 
date 

Subject,  city,  state 

Effective 
date 

KINGMAN,  AZ 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

ORLANDO,  FL 
PARKS,  SHEILA  CALLAHAN   , 

ABINGDON,  VA 
PEARSON,  JACKIE  MERLE  .... 

OLATHE,  KS 
PERALTA,  LEE  ANN 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 
i     10/20/2002 

1 

10/20/2002 

10/20/2002 

1     10/20/2002 

SEAFORD.  NY 
SMITH.  JIMMY  D  1 

10/20  2002 

LAHAS>«JiN,  LINUM  LtC  

INDIANAPOLIS,  IN 
LATHAM   SHEILA  JANE  

AMARILLO.  TX 
SPERRY.  KATHLEEN  

JACKSONVILLE.  FL 
SPINETO.  COLLEEN  

BLOOMFIELD.  NJ 
SPRAGUE.  ROSEMARY  

NORTHFIELD.  VT 
STEELE.  ROBYN  

PRICE,  UT 
STEIN.  HAZEL  R  CHILD 

BURNET.  TX 
STERK.  SAM  

SCOTTSDALE.  AZ 
STEVENS.  SEAN  KARL  

1020/2002 

DECATUR,  AL 
1  cc   nniAN  L 

10/20/2002 

CAMDEN,  NJ 
1  FP     IIIDITH  A 

LIVERMORE,  CA 
PERILLO,  DAVID  J   

10/20/2002 

LEXINGTON,  MA 
LEONARD,  JACQUELINE 

DENISE  

LAGRANGE,  GA 
LEWIS  AMANDA  GALE    

GOWANDA,  NY 
PETTERSEN   LINDA  A     

10/20/2002 

CHERRY  HILL,  NJ 
PHILLIPS   DENISE  R        

10/'20/2002 

FESTUS,  MO 
POPE   LINDA  S                

NAVASOTA,  TX 
LIN  TSU-CHUN         

1 0/20/2002 

CARTHAGE,  MS 

PQI  IITT    1  ni^  A 

MILLERSVILLE,  MD 
LUCERO,  RICHARD 

THORVALD 

SAN  JOSE,  CA 
MAHONEY   USA  A  

1 0/20/2002 

PAWNEE,  IL 
PURCELL  ANNE  P  

LIBERAL.  KS 
STILLMAN   VILETTA  L  

1 0/20/2002 

ATCHISON.  KS 
STRASSER.  JENNIFER  J 

HOBOKEN.  NJ 
TAYLOR  JUDITH  F    

LYMAN,  ME 
RAYBURN,  ALMA  

BATON  ROUGE,  LA 
RAYMOND,  NATALIE  

WEST  MONROE,  LA 
REDNER,  NANCY  CLAUSEN  .. 

BENSALEM,  PA  " 
REED.  KATHY 

PHOENIX,  AZ 
REYNOLDS,  PAUL  DAVID  

BLOOMINGTON,  IL 
RHONE,  PATRICIA  

MANDAN,  ND 
RICHARDS.  JENNIFER  

BALCH  SPRINGS.  TX 
RIGSBEE,  STEPHEN  TRENT 

RALEIGH,  NC 
RIVERA,  MARCO  ANTONIO 

OMAHA,  NE 
RODEKAMP,  RUTH  ELAINE    , 

STERLING.  IL 
ROSANE   LORI  DILON       

10/20/2002 

FRANKLIN,  MA 
MARFORI,  CARLO  ROBERTO 

SAN  DIEGO,  CA 
MARSH,  RAYMOND  GLENN  ... 

WICHITA,  KS 
MARTIN   SCOTT  ALAN  

10/20/2002 

WEAVERVILLE.  NC 
TEEGARDEN,  LISA    

BATON  ROUGE.  LA 
TEFFT  GREGORY  H  

10/20/2002 
10/20/2002 

LAGUNA  HILLS.  CA 
THOMAS,  PAUL  R  

KING  OF  PRUSSIA,  PA 
TROXELL  JEAN  A         

CITRUS  HGTS,  CA 
MARTIN,  TIFFANY  LYNNE 

GRACEVILLE,  FL 
MCALLISTER,  KRISTINE 

JOYCE  ALL              

10/'20/2002 
10.20/2002 

ATCHISON.  KS 
TRUMBULL.  JENNIFER 

MARIE  

ST  PETERSBURG.  FL 
VALDISERRI.  LAURIE  A 

BELLE  VERNON.  PA 
VANHORN.  CHERYL  C  HOW- 
ARD   

LOUISA.  KY 
VRANESCU.  AURELIA  

HOLLYWOOD.  FL 
WALKER.  BRETTA  

BRUSLY.  LA 
WALLACE  BALL.  RACHEL 

LYNN  

SAN  ANGELO.  TX 
WALLENDA.  WILLIAM  L  

CHICAGO.  IL 
WALP.  BETH  

ISLAND  PARK,  NY 
WALZAK.  BERNARD  D    

MORRISVILLE.  VT 
WEISER.  ROBERT  GERALD 

SAN  ANTONIO.  TX 
WEISS  JANET  C        

SAN  DIEGO,  CA 
MELDROM   CAROLE  J   

10/20/2002 

CROWNSVILLE.  MD 
MIER,  MISTY 

CROWLEY,  LA 
MIS  KIM  ANDRE    

10/20/2002 

10/20.2002 
1 0/20/2002 

REED  CITY,  Ml 
MOFFIE  CALVIN  A     

WALLINGFORD,  CT 
MOORE,  BONNIE  

WHEELER,  MS 
MUNDO,  GLADYS  

BRONX,  NY 
NARDUCCI,  BARBARA  LEE  ... 

TWAIN  HARTE,  CA 
NELSON,  TERESA  ELAINE   .... 

GREENVILLE,  AL 

MFVA/THM    PHPRVI    1 

ALLIANCE,  NE 
ROSE,  SUSAN  ELIZABETH  .... 

LAWRENCE.  KS 
ROSEMOND,  HELLEN  DORIS 

HOUSTON.  TX 
ROWE  JAMES  K  

10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 

NEBRASKA  CITY,  NE 
RUSSELL-TAILLEFER,  DEBO- 
RAH ANN  

WATERBURY,  VT 
NICHOLS,  BERNADETTE 

CARROLL  

TUCSON,  AZ 
NUSSRALLAH,  STEPHANIE 

ANN  

HOCKESSIN,  DE 
O'BRIEN,  DENNIS  FRANCIS  .. 

BETHANY,  MO 
O'CALLAGHAN,  TERESE  M  .... 

PENSAUKEN,  NJ 
O'TOOLE  JULIE  A        

SPARKS.  NV 
SANDERS.  EDWIN  

VICKSBURG,  MS 
SAVAGE   SANDRA  L         

10/20/2002 
10.'20/2002 

GOOSE  CREEK,  SC 
SCHANCK   FRED  J  III      

10/20/2002 

ANTIOCH.  IL 
WESHNAK   NADIA  K     

NEPTUNE.  NJ 
SCHNURER,  CHARLES  IRWIN 

WHITE  OAK.  PA 
SCOTT  GERALDINE  L    

10/20.'2002 

LAKEWOOD,  NJ 
WESLEY.  JOSEPH  W  

WOODCLIFF  LAKE.  NJ 
WHITE   GAIL  LEE  

10/20/2002 

NEWPORT  NEWS.  VA 
SEFTON.  BARBARA  

HOLDERNESS,  NH 
SENINI,  MARY  ELIZABETH   ... 

DE  MAR.  CA 
SESSOMS,  MARK  DESMOND 

VALLEJO,  CA 
SHARP.  ROBBIE 

INDIANAPOLIS.  IN 
SHROPSHIRE.  JAMES  B  

OMAHA,  NE 
SISSON,  MISTY  MAXSON  

SHINGLEHOUSE,  PA 
SLUSZKA,  KATHRYN  J  

10/20/2002 

STOCKTON.  CA 
WIGTON.  CLETIS  MAHONEY 

BISMARCK.  ND 
WILSON   DONNA  M        

RANDOLPH,  MA 
OLIVERA,  SMIRNA  

NEW  BRUNSWICK,  NJ 
OLIVERI,  JOYCE  MARIE  

ROCKFORD,  IL 
OMARRAH  JO  ANNE  

10/20/2002 
10/20/2002 

PORT  JEFFERSON  STA, 
NY 
WINTERS.  KENNETH  B 

LONG  BEACH.  CA 
WISNER.  LLOYD  ARTHUR 

TOPEKA.  KS 
WRIGHT.  KIMBERLY  ANN 

SUMMIT.  NJ 
WRIGHT.  TIMOTHY  C  

1020/2002 

OAK  LAWN,  IL 
OSLAY  RUSSELL C  

10/20/2002 

DEKALB,  IL 
PAGE  CATHERINE  M       

1020  2002 

BIG  STONE  GAP,  VA 
PARCO,  MARY  LYNN 

10/20/2002 
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Subiect.  crty,  state 


Effective 
date 


BRADENTON   FL 
WRIGHT   JUDITH  A     

LYNDONVILLE    VT 
ZAGALA   ROBERTO  N 

ARLINGTON  HGTS    IL 


10/20/2002 
10  20/2002 


FEDERAL/STATE  EXCLUSION/ 
SUSPENSION 


ASSAD   HANY  YOUSSEF 

SAN  RAMON   CA 
BEHAR   NISSIN     

SKOKIE    IL 
CAL  S  MEDICAL  MANAGE 

MENT  INC  

OXFORD   Wl 
KRITCHEVSKAYA   MARINA 

YURI 

STUDIO  CITY   CA 
PIERCE,  LINDA  ANN    

VALLEY  CENTER.  KS 


10/20/2002 
10/20/2002 

10/20/2002 

10/20/2002 
10/20/2002 


FRAUD/KICKBACKS 


CARDIOTEL.  INC  

GAITHERSBURG   MD 
FRALEY   ALAN  R 

COLUMBIA   SC 
GERSHONI    DANIEL 

FT  LAUDERDALE    FL 
MILLER   ROBERT  B       .. 
PETERSBURG.  VA 


06/20/2002 


07  ia2002 


06/20/2002 


04,14/2000 


OWNED/CONTROLLED  BY  CONVICTED 
ENTITIES 


A  LOVING  TOUCH 

STONE  MOUNTAIN   GA 
ALOSTA  FAMILY  DENTAL 

GLENDORA   CA 
BALAU  CARE    INC   

MIAMI    FL 
BRUCE  B  FIGOTEN   DC.  PC 

WOODLAND  HILLS  CA 
FARMACIA  CAPARRA 

HEIGHTS   INC    

PORT  SAINT    FL 
HOMETOWN  HOMECARE 

FOLEY   AL 
LITTLE  FIVE  POINTS  PHAR- 
MACY   

ATLANTA   GA 
MED  PAY   INC         

METAIRIE   LA 
MEDICAL  EMPORIUM  CORP 

MIAMI    FL 
MEDICAL  OUTLET   INC  

LARGO   FL 
NANYS  MEDICAL  SUPPLY 

INC  

MIAMI,  FL 
NATIONAL  PHARMA- 
CEUTICALS  INC         


10/20/2002 
10-20-2002 
10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 

10/20/2002 
10/20/2002 
10/20/2002 
10/20/2002 

10/20/2002 

1 0-20/2002 


Subiect,  city,  state 


Effective 
date 


BOCA  RATON,  FL 

OBATA  CHIROPRACTIC 

CLINCI.  P  C  

09/11/2002 

COLLEGE  PARK.  GA 

PEDIAPLUS  MEDICAL  CEN- 

TER             

10/20/2002 

MONROE.  GA 

SAL  WHOLESALE,  INC  

10/20/2002 

BOCA  RATON   FL 

SOUTH  FLORIDA 

ORTHOTICS           

10/20/2002 

GARDNER,  MA 

SPA  ACUPUNCTURE/ 

ACUPRESSURE       

10/20/2002 

INGLEWOOD.  CA 

VERO  BEACH  COMMUNITY 

CARE  CTR               

10/20/2002 

VERO  BEACH,  FL 

FAILURE  TO  PROVIDE  PAYMENT 
INFORMATION 


BUEGEL,  DALE  M 
SHOREWOOD.  Wl 


10/20/2002 


DEFAULT  ON  HEAL  LOAN 


BERRY   SHELLIE  J     

DALLAS   TX 
NEWSOME    RAYMOND  E 

DE  SOTO,  TX 
OBATA,  NWAEBUNI  M 

RIVERDALE   GA 
ROBINSON    KENNETH  E 

AMERICUS   GA 
TUEL   MARC  A  

FARMINGTON   CT 


09/11/2002 
09/11/2002 
09/11/2002 
09/16/2002 
09/12/2002 


Ddt.'d   .SrptembtT  i.  2002 
Kathi  Petrowski. 

Acting  Diri't  tor.  flfulth  C.arf  Administrnti\f 

Sane  tions.  Utfice  ul  Inspector  Cieneral 

|FR  Doc.  02-25936  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 


OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

GPRA  Client  Outcomes  for  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) — 
(OMB  No.  0930-0208.  revision}— The 
mission  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  is  to  improve  the 
effectiveness  and  efficiency  of  substance 
abuse  and  mental  health  treatment  and 
prevention  services  across  the  United 
States.  All  of  SAMHSA's  activities  are 
designed  to  ultimately  reduce  the  gap  in 
the  availability  of  substance  abuse  and 
mental  health  services  and  to  improve 
their  effectiveness  and  efficiency. 

Data  are  collected  from  all  SAMHSA 
knowledge  application  and  targeted 
capacity  expansion  grants  and  contracts 
where  client  outcomes  are  to  be 
assessed  at  intake  and  post-treatment. 

SAMHSA-funded  projects  are 
required  to  submit  this  data  as  a 
contingency  for  their  award.  The 
analysis  of  the  data  will  also  help 
determine  whether  the  goal  of  reducing 
health  and  social  costs  of  drug  use  to  the 
public  is  being  achieved. 

The  primary  purpose  of  this  data 
collection  activity  is  to  meet  the 
reporting  requirements  of  the 
Government  Performance  and  Results 
Act  (GPRA)  by  allowing  SAMHSA  to 
quantify  the  effects  and 
accomplishments  of  SAMHSA 
programs.  In  addition,  the  data  will  be 
useful  in  addressing  goals  and 
objectives  outlined  in  ONDCP's 
Performance  Measures  of  Effectiveness. 
Following  is  the  estimated  annual 
response  burden  for  this  effort. 


Center- numtjer  o<  annual  clients-participants 


Data  collections      ^  .  . 

per  client/pariK;-      ^"^'^P^'  <^'^ 
.pant  collection 


Total  hours 


Added  burden 
prop 


Total  hour  bur- 
den 


CMHS 

3,750  ... 
CSAP 

12.150  . 
CSAT 

26,031  ' 


J33 
33 
■3S 


3,713 
12.029 
25,771 


0.70 
0.72 
0.47 


2.599 

8.661 

12,112 
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Data  collections 


I  ua\a  v^uiicv-iiui  lo      Hours  per  data 
Center/number  ol  annual  dients-particlpants         |  per  client/panic-  collection  '''°'^'  ^°^^^ 

1  Ipant 


Added  burden       Total  hour  bur- 
prop  den 


3,5002 


34 


33 


4,620 


0.47 


2,171 


Total: 


45,431 


25.543 


1  Adults. 

2  Adolescents. 

3  Four  data  collections  for  adolescents.  „„  ^  ,  ^ 
Note  This  is  the  maximum  additional  burden  if  all  clients/participants  complete  three  sets  of  items.  CSAP  and  CSAT  adolescent  chents/parlici- 

pants  do  not  usSly  rSe  ah  foTdata  collections.  Added  burden  proportion  is  an  adjustment  reflecting  the  extent  to  wh,ch  programs  typically 
already  collect  the  data  items. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  October  7,  2002. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  02-25957  Filed  10-10-02;  8:45  am] 
BILUNG  CODE  4162-2(M> 


reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated;  October  3.  2002. 
John  D.  Garrity, 

Director.  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  02-25636  Filed  10-10-02:  8:45  am] 
BILUNG  CODE  42ia-29-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-41] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Plaiming  and 
Development,  HUD. 
ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262. 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4463-N-11] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act— Debenture  interest  Rates 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  change  in  debenture 
interest  rates. 


SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  section 
221(g)(4)  of  the  Act  during  the  6-month 
period  beginning  July  1.  2002.  is  &^h 
percent.  The  interest  rate  for  debentures 
issued  under  any  other  provision  of  the 
Act  is  the  rate  in  effect  on  the  date  that 
the  commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  that  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  The  interest 
rate  for  debentures  issued  under  these 
other  provisions  with  respect  to  a  loan 
or  mortgage  committed  or  endorsed 
during  3ie  6-month  period  beginning 
July  1,  2002.  is  5%  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Mitchell,  U.S.  Department  of 


Housing  and  Urban  Development.  451 
7th  Street,  SW.  Room  6164.  Washington, 
DC  20410.  Telephone  (202)  708-3944, 
extension  2612,  or  TDD  (202)  708-4594 
for  hearing-  or  speech-impaired  callers. 
These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  Section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initiallv  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance. 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405.  203.479.  207.259(e)(6). 
and  220.830.  These  regulator)' 
provisions  state  that  the  applicable  rates 
of  interest  will  be  published  twice  each 
year  as  a  notice  in  the  Federal  Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary 
of  HUD.  with  the  approval  of  the 
Secretar>-  of  the  Treasur\-,  in  an  amount 
not  in  excess  of  the  annual  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  satisfactory 
formula  based  on  the  average  yield  of  all 
outstanding  marketable  Treasury 
obligations  of  maturities  of  15  or  more 
years. 

The  Secretary  of  the  Treasury  (1 )  ha.s 
determined,  in  accordance  with  the 
provisions  of  Section  224.  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  July  1.  2002.  is  5  '  j 
percent;  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  5  '  -1 
percent  for  the  6-month  period 
begirming  July  1,  2002.  This  interest  rate 
will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  insurance  commitment  or 
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endorsement  date  (as  applicable)  within 
the  second  6  months  of  2002 

For  convenience  of  reference.  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1.  1980: 


Effective  in- 
terest rate 


On  or  after 


Prior  to 


9'/S!  

9%  

11%  

12%  

12%  

lO'/i  

10%  

IV/fe  

13%  

11%  

ir/s 

lOVt  

8V4 

8  

9 

9V8  

9^e  

9V4  

9  

BVs  

9  

83'4  

8'  2    

8       

8  

7%  

7  

6^/8  

73/4  

83/8  

7V4  

e'/lz  

7r-4  

6%  

7V8  

63'8  

6'  8  

5'2  

6'  8  

6V2  

6'^  

6    

5''8  

5V4  

53/4  


Jan   1 
July  1 
Jan   1. 
July  1 . 
Jan   1, 
Jan.  1, 
July  1, 
Jan   1 
July  1 
Jan   1, 
July  1. 
Jan   1 
July  1 
Jan   1 
July  1 . 
Jan   1 
July  1 
Jan   1. 
July  1 . 
Jan   1 
July  1 
Jan    1 
July  1 
Jan   1 
July  1. 
Jan   1 
July  1 
Jan   1 
July  1 
Jan   1. 
July  1, 
Jan.  1. 
July  1 
Jan   1 
July  1. 
Jan   1 
July  1. 
Jan   1 
July  1 
Jan    1 
July  1 
Jan   1. 
July  1 
Jan   1. 
July  1 


1980 

1980 

1981 

1981 

1982 

1983 

1983 

1984 

1984 

1985 

1985 

1986 

1986 

1987 

1987 

1988 

1988 

1989 

1989 

1990 

1990 

1991 

1991 

1992 

1992 

1993 

1993 

1994 

1994 

1995 

1995 

1996 

1996 

1997 

1997 

1998 

1998 

1999 

1999 

2000 

2000 

2001 

2001 

2002 

2002 


July  1 
Jan  1 
July  1 
Jan  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1, 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan  1 
July  1 
Jan.  1 


1980 

1981 

1981 

1982 

1983 

1983 

1984 

1984 

1985 

1985 

1986 

1986 

1987 

1987 

1988 

1988 

1989 

1989 

1990 

1990 

1991 

1991 

1992 

1992 

1993 

1993 

1994 

1994 

1995 

1995 

1996 

1996 

1997 

1997 

1998 

1998 

1999 

1999 

2000 

2000 

2001 

2001 

2002 

2002 

2003 


Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  in  effect  at  the  time 
the  debentures  are  issued.  The  term 
"going  Federal  rate"  is  defined  to  mean 
the  interest  rate  that  the  Secretary  of  the 
Treasury'  determines,  pursuant  to  a 
statutory'  formula  based  on  the  average 
yield  on  all  outstanding  marketable 
Treasury-  obligations  of  8-to  12-vear 
maturities,  for  the  6-month  periods  of 
Idmuary-  through  (une  and  July  through 
December  of  each  year.  Section  221(gJ(4j 


is  implemented  in  the  HUD  regulations 
at  24  CFR  221.255  and  24  CFR  221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
Section  221(g)(4)  during  the  6-month 
period  beginning  July  1,  2002,  is  6Vh 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  January  2003. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exemption  from 
HUDs  environmental  clearance 
procedures  set  forth  in  24  CFR 
50.19(c:)(6).  For  that  reason,  no 
environmental  finding  has  been 
prepared  for  this  notice. 

(Sections  211.  221.  224.  National  Housing 
Act.  12  U.S.C.  1715b.  1715/.  1715o;  Section 
7(ti).  Uepartmt'nt  of  Hl'D  .Art.  42  U.S.C 
:?535(cl)) 

Dated;  August  29,  2002. 
|ohn  C.  Weicher. 

Assn^tunt  Sfcrt'tan  for  Housing-Ffderal 
Housing  CommissionfT 

IKK  l)(.(    l)J-2i<>4:i  Kilfd  10-10-02:  HAr,  ami. 
BILLING  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Approved 
Recovery  Plan  for  the  Illinois  Cave 
Amphipod  {Gammarus  acherondytes) 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Ser\'ice  (Ser\'ice)  announce  the 
availability  of  the  approved  recovery 
plan  for  the  Illinois  cave  amphipod 
{Gammarus  acherondytes.)  The 
endangered  Illinois  cave  amphipod  is 
known  only  to  occur  in  Monroe  and  St. 
Clair  Ck)unties  in  southwestern  Illinois. 
It  is  a  groundwater  dwelling 
invertebrate  found  in  gravel  or  cobble 
sections  of  cave  streams.  The  quality 
and  condition  of  groundwater  in  the 
araphipod's  habitats  are  tied  to  land  use 
practices  within  cave  recharge  areas. 
The  plan  proposes  to  develop 
partnerships  with  Federal  and  state 
agencies,  organizations,  and  private 
landowners  that  will  provide 
mechanisms  for  protecting  Illinois  cave 
amphipod  populations  through 
voluntary  and  incentive-driven 
stewardship  efforts. 
ADDRESSES:  U.S.  Fish  and  Wildlife 
Service's  approved  recovery  plans  are 
available  from; 

1.  Fish  and  Wildlife  Reference 
Service,  5430  Grosvenor  Lane,  Suite 


110,  Bethesda,  Maryland  20814  (the  fee 
for  the  plan  varies  depending  on  the 
number  of  pages  of  the  plan). 

2.  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Rock  Island  Ecological 
Services  Field  Office,  4469-48th 
Avenue  Court,  Rock  Island,  Illinois 
61201 

3.  The  World  Wide  Web  at:  http:// 
endangered.fws.gov/RECOVER  Y/ 
RECPLANS/Index.htm 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
lody  Gustitus  Millar  (see  ADDRESSES 
section  No.  2  above)  or  telephone  at 
(309)  793-5800.  The  Fish  and  Wildlife 
Reference  Service  may  be  reached  at 
(301)  492-6403  or  (800)  582-3421.  TTY 
users  may  contact  Ms.  Millar  and  the 
Fish  and  Wildlife  Reference  Service 
through  the  Federal  Relay  Ser\'ice  at 
(800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  or  plants  is  a  primary  goal  of 
the  Service's  endangered  species 
program.  A  species  is  considered 
recovered  when  the  species'  ecosystem 
is  restored  and/or  threats  to  the  species 
are  removed  so  that  self-sustaining  and 
self-regulating  populations  of  the 
species  can  be  supported  as  persistent 
members  of  native  biotic  communities. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  reclassification  to  threatened 
status  or  delisting  listed  species,  and 
estimate  time  and  cost  for  implementing 
the  measures  needed  for  ^ecove^^^ 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  that  recovery  plans  be 
developed  for  listed  species  unless  such 
a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  during  recovery'  plan 
development,  we  provide  public  notice 
and  an  opportunity  for  public  review 
and  comment.  Information  presented 
during  the  comment  period  has  been 
considered  in  the  preparation  of  the 
approved  recovery  plan,  and  is 
summarized  in  an  appendix  to  the 
recovery  plan.  We  will  forward 
substantive  comments  regarding 
recovery  plan  implementation  to 
appropriate  Federal  Agencies  and  other 
entities  so  that  they  can  take  these 
comments  into  account  during  the 
course  of  implementing  recovery 
actions. 

The  Illinois  cave  amphipod  was  listed 
as  an  endangered  species  under  the  Act 
on  September  3,  1998  (63  FR  46900).  It 
is  a  groundwater  dwelling  invertebrate 


found  in  gravel  or  cobble  sections  of 
cave  streams.  The  principle  threats  to 
the  existence  of  the  species  are 
degradation  of  karst  terrain  habitat 
through  groundwater  contamination 
(resulting  from  urbanization, 
agricultural  activities,  and  human  and 
animal  waste  from  residential  septic 
systems  and  livestock  feedlots), 
inadequate  protection  of  water  quality 
in  a  sensitive  geological  formation  (such 
as  karst)  through  current  state  and  local 
regulations,  and  natural  events  (i.e.,  a 
heavy  spring  snowmelt  or  rainstorm) 
that  could  cause  a  flushing  of  all 
systems  at  one  time. 

Historically,  the  Illinois  cave 
amphipod  was  known  to  occur  in  six 
cave  systems  in  Monroe  and  St.  Clair 
Counties.  Illinois.  Its  presence  has  not 
been  confirmed  in  Madoimaville  Cave. 
Momoe  County  and  it  appears  to  be 
extirpated  from  Stemler  Cave,  St.  Clair 
County.  Additional  populations  have 
been  found  within  the  known  range  of 
the  species  in  eight  additional 
groundwater  systems  in  Monroe  County. 

The  quality  and  condition  of 
groundwater  in  the  amphipod's  habitats 
are  tied  to  land  use  practices  within 
cave  recharge  areas.  The  plan  proposes 
to  develop  partnerships  with  Federal 
and  state  agencies,  organizations,  and 
private  landowners  that  will  provide 
mechanisms  for  protecting  Illinois  cave 
amphipod  populations  through 
voluntary  and  incentive-driven 
stewardship  efforts. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recover>'  of 
the  Illinois  cave  amphipod  so  that 
protection  by  the  Act  is  no  longer 
necessary.  As  recovery  criteria  are  met, 
the  status  of  the  species  will  be 
reviewed  and  it  will  be  considered  for 
removal  from  the  List  of  Endangered 
and  Threatened  Wildlife  and  Plants  (50 
CFR  part  17).  The  Illinois  cave 
amphipod  will  be  considered  for 
reclassification  to  threatened  when  five 
viable,  stable  populations  in  five 
separate  groundwater  basins  with 
distribution  in  two  of  three  sub-regions 
remain  extant,  and  when  there  is  a 
significant  increase  in  the  use  of  best 
management  practices  in  the 
groundwater  recharge  areas  in  each  of 
the  five  groundwater  basins.  The 
subregions  are  Columbia.  Waterloo,  and 
Renault  Sub-regions  of  the  Illinois 
Salem  Plateau.  The  cave  amphipod  may 
be  considered  for  delisting  when  five 
viable,  stable  populations  in  five 
separate  groundwater  basins  with 
distribution  in  two  of  three  sub-regions 
remain  extant  and  are  supported  by 
persistent  use  of  best  management 
practices  substantially  protecting  the 
groundwater  recharge  areas  of  the  five 


groundwater  basins.  The  subregions  are 
Columbia,  Waterloo,  and  Renault  Sub- 
regions  of  the  Illinois  Salem  Plateau. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  ,^ct. 
16  U.S.C.  1533(f). 

Dated:  September  19.  2002. 
Lynn  M.  Lewis, 

Acting  Assistant  Regional  Dirnrtor.  Ecological 
Services.  Region  3.  Fort  Snelling.  Minnesota. 
[FR  Doc.  02-25954  Filed  10-10-02:  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Approved 
Recovery  Plan  for  the  Pitcher's  Thistle 
(Cirsium  pitcher!) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  announce  the 
availability  of  the  approved  recovery 
plan  for  the  Pitcher's  thistle  {Cirsium 
pitcheri).  a  species  that  is  federally 
listed  as  threatened  under  the 
Endangered  Species  Act  of  1973  (Act). 
as  amended  (16  U.S.C.  1531  et  seq.]. 
This  species  occurs  on  the  shoreline 
dunes  of  Lakes  Michigan,  Huron  and 
Superior.  Actions  needed  for  recovery-  of 
the  Pitcher's  thistle  include  managing 
and  protecting  its  current  highest 
quality  and  extirpated  historic  sites. 
ADDRESSES:  U.S.  Fish  and  Wildlife 
Service's  approved  recovery-  plans  are 
available  from: 

1.  Fish  and  Wildlife  Reference  Service, 

5430  Grosvenor  Lane.  Suite  110. 
Bethesda,  Maryland  20814  (the  fee 
for  the  plan  varies  depending  on  the 
number  of  pages  of  the  plan). 

2.  Field  Supervisor,  U.S.  Fish  and 

Wildlife  Service.  East  Lansing 
Ecological  Services  Field  Office. 
2651  Coolidge  Road,  East  Lansing, 
Michigan  48823 

3.  The  World  Wide  Web  at  http:// 

endangered.fws.gov/RECOVERY/ 

RECPLANS/Index.htm 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  DeCapita,  East  Lansing  Ecological 
Services  Field  Office  (see  ADDRESSES 
section  No.  2  above);  telephone  (517) 
351-2555.  The  Fish  and  Wildlife 
Reference  Service  may  be  reached  at 
(301) 492-6403  or  (800) 582-3421.  TTY 
users  may  contact  Mr.  DeCapita  and  the 
Fish  and'Wildlife  Reference  Service 
through  the  Federal  Relay  Ser%'ice  at 
(800) 877-8339. 
SUPPLEMENTARY  INFORMATION: 


Background 

Recovery  of  endangered  or  threatened 
animals  or  plants  is  a  primar\-  goal  of 
the  Service's  endangered  species 
program.  A  species  is  considered 
recovered  when  the  species'  ecosystem 
is  restored  and/or  threats  to  the  species 
are  removed  so  that  self-sustaining  and 
self-regulating  populations  of  the 
species  can  be  supported  as  persistent 
members  of  native  biotic  communities. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  reclassification  to  threatened 
status  or  delisting  listed  species,  and 
estimate  time  and  cost  for  implementing 
the  measures  needed  for  recovery. 

The  Endangered  Species  Act  of  1973. 
as  amended,  requires  that  recovery 
plans  be  developed  for  listed  species 
unless  such  a  plan  would  not  promote 
the  conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  during  recover)-  plan 
development,  we  provide  public  notice 
and  an  opportunity  for  public  review 
and  comment.  Information  presented 
during  the  comment  period  has  been 
considered  in  the  preparation  of  the 
approved  recovery  plan,  and  is 
summarized  in  an  appendix  to  the 
recovery  plan.  We  will  forward 
substantive  comments  regarding 
recovery-  plan  implementation  to 
appropriate  Federal  Agencies  and  other 
entities  so  that  they  can  take  these 
comments  into  account  during  the 
course  of  implementing  recovery 
actions. 

The  Pitcher's  thistle,  a  rare, 
distinctive,  perennial  plant,  was  listed 
as  a  threatened  species  under  the  Act  in 
lulv  1988  (53  FR  27137).  It  is  endemic 
to  the  shoreline  dune  systems  of  Lakes 
Michigan.  Huron  and  Superior.  The 
species  ranges  from  the  north  shore  of 
Lake  Superior  south  to  Indiana,  and 
formerly  occurred  in  northern  Illinois. 
Pitcher's  thistle  occurs  only  on  dynamic 
open  sand  dunes  subject  to  natural 
processes  that  maintain  habitat  in  early 
successional  stages.  It  is  currently 
threatened  by  human  recreational 
activities  and  development  that 
obliterate  habitat,  stabilize  sand  dune 
areas,  and  directly  harm  individual 
plants.  Introduction  of  biological  agents 
to  control  noxious  weeds  may  also 
threaten  this  plant. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
the  Pitcher's  thistle  so  that  protection  by 
the  Act  is  no  longer  necessary.  As 
recovery  criteria  are  met.  the  status  of 
the  species  will  be  reviewed  and  if  will 
be  considered  for  removal  from  the  List 
of  Endangered  and  Threatened  Wildlife 
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and  Plants  (50  CFR  part  1 7).  The 
Pitchers  thistle  will  be  considered  for 
delisting  when:  (1)  The  essential  habitat 
associated  with  a  total  of  115  priority 
occurrences  representing  each 
biogeographic  region  and  dune  type  is 
protected  and  managed  under  a 
management  plan  for  each  management 
unit:  (2)  regular  field  surveys  to  verify 
occurrences  and  record  new- 
occurrences  have  been  established:  (3) 
landowner  contacts  have  been  initiated 
and  protection  has  been  investigated  for 
the  remaining  (rank<BC)  public  and 
private  occurrences;  (4)  monitoring  of 
known  sites  shows  a  stable  or  increasing 
trend  toward  recovery,  and  that 
protective  plans  are  being  implementetl: 
(5)  restoration  of  two  occurrences  from 
among  historical  sites  where  sufficient 
habitat  remains  in  Illinois.  Indiana. 
Wisconsin,  and  southern  Lower 
Michigan  has  been  completed;  and  (6) 
research  necessarv'  to  protect,  manage 
and  restore  Pitcher's  thistle  has  been 
conducted. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533  (f). 

Dated:  September  19,  2002, 
Lynn  M.  Lewis, 

Acting  Assistant  Regional  Director.  Ecological 
St'n'ices.  Region  3.  Fort  Snelling.  MinPf^sota. 
[FR  Dor  02-2,i95.T  Filed  10-10-02;  8:45  am] 

BILLING  CODE  4310-5VP 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Gosnell  Habitat  Conservation  Plan. 
San  Luis  Obispo  County,  California 

agency:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Notice  of  Availability. 

SUMMARY:  Robert  C.  and  Holly  R. 
Gosnell  (Applicants),  have  applied  to 
the  Fish  and  Wildlife  Service  (Service) 
for  an  incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  proposed  permit  would  authorize 
take  of  the  federally  endangered  Morro 
shoulderband  snail  (Hflmmthoglypta 
walkfruwa)  incidental  to  otherwise 
lawful  activities.  Such  take  would  occur 
as  a  result  of  development  of  one  single- 
family  residence  within  a  27,273- 
square-foot  parcel  owned  by  the 
Applicants  and  located  in  Los  Osos,  San 
Luis  Obispo  County,  California. 
Development  will  result  in  the  loss  of 
12,245  square  feet  of  degraded  coastal 
sage  scrub  habitat.  The  parcel  is  known 
to  support  the  Morro  shoulderband 
snail. 


We  request  comments  from  the  public 
on  the  permit  application,  which  is 
available  for  review.  The  application 
includes  a  Low-Effect  Habitat 
Conservation  Plan  (HCP).  The  HCP 
describes  the  proposed  project  and  the 
measures  that  the  Applicants  would 
undertake  to  minimize  and  mitigate  take 
of  the  Morro  shoulderband  snail,  as 
required  in  section  10  (a)(2)(B)  of  the 
Act. 

We  also  request  comments  on  our 
preliminary  determination  that  the  HCP 
qualifies  as  a  "low-effect"  Habitat 
Conservation  Plan,  eligible  for  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act  The  basis  for 
this  determination  is  discussed  in  an 
Environmental  Action  Statement,  which 
is  also  available  for  public  review. 

DATES:  Written  comments  should  be 
ret:eived  on  or  before  November  12, 
2002. 

ADDRESSES:  Send  written  comments  to 
Ms.  Diane  Noda,  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  2493  Portola 
Road  Suite  B,  Ventura,  California  93003. 
Comments  may  he  sent  by  facsimile  to 
(805)  tt44-.<95H 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Steve  Kirkland,  Fish  and  Wildlife 
Biologist,  at  the  above  address  or  call 
(805)M4-1766, 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Please  c(jntact  the  above  office  if  you 
would  like  copies  of  the  application, 
HCP,  and  Environmental  Action 
Statement.  Documents  also  will  be 
available  for  review  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

Background 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"'  of  fish  or 
wildlife  species  listed  as  endangered  or 
threatened,  respectively.  Take  of  listed 
fish  or  wildlife  is  defined  under  the  Act 
to  include  kill,  harm,  or  harass.  The 
Service  may.  under  limited 
circumstances,  issue  permits  to 
authorize  incidental  take;  i.e..  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity.  Regulations  governing 
incidental  take  permits  for  threatened 
and  endangered  species  are  found  in  50 
CFR  17.32  and  17.22,  respectively 

The  Gosnell  single-family  residence 
project  site  is  located  at  1 1 94  Al  Sereno 
Lane  (APN  74-323-057).  Los  Osos,  San 
Luis  Obispo  County.  The  Applicants  are 
requesting  a  25-year  incidental  take 
permit  for  the  Morro  shoulderband 
snail. 


The  proposed  project  is  development 
of  a  single-family  residence  on  a  27,273- 
square-foot  parcel.  The  project  would 
disturb  a  12,245-square-foot  area 
(development  area)  (44.9  percent  of  the 
lot)  dominated  by  non-native  veldt  grass 
(Ehrharta  calycina].  The  Applicants 
have  submitted  an  HCP  to  minimize  and 
mitigate  for  impacts  to  the  Morro 
shoulderband  snail.  The  project  site  also 
contains  the  federally  threatened  Morro 
Manzanita  [Arctostaphylos  morroensis). 
However,  no  Morro  Manzanita  plants 
will  be  impacted  by  the  proposed 
project.  No  critical  habitat  for  any  listed 
species  occurs  on  the  project  site. 
Approximately  15,022  square  feet  of  the 
27,273-square-foot  parcel  is 
characterized  by  the  coastal  sage  scrub 
plant  community,  which  is  habitat  for 
the  Morro  shoulderband  snail. 

Under  the  HCP,  the  Applicants 
propose  to  implement  measures  to 
minimize  and  mitigate  for  the  removal 
of  habitat  for  the  Morro  shoulderband 
snail.  Specifically,  they  propose  to  (1) 
dedicate  a  conservation  easement  for  the 
15,022  square  feet  of  coastal  sage  scrub 
habitat  (55.1  percent  of  the  lot)  to  the 
County  of  San  Luis  Obispo:  and  (2) 
enhance  and  maintain  the  coastal  sage 
scrub  habitat  by  removing  at  least  95 
percent  of  tlie  veldt  grass  prior  to  any 
ground  disturbing  activities  and  by 
maintaining  the  plant  cover  at  no  more 
than  5  percent  veldt  grass.  Furthermore, 
the  Applicants  propose  to  donate 
S15,325  (equal  to  17,820  square  feet) 
toward  the  purchase  of  the  40-acre 
Powell  II  property,  which  contains 
Morro  shoulderband  snail  habitat  and  is 
adjacent  to  protected  lands  within  the 
Northeast  Los  Osos  conservation 
planning  area  identified  in  the  Recoverv' 
Plan  for  the  snail. 

The  Service's  Proposed  Action 
consists  of  the  issuance  of  an  incidental 
take  permit  and  implementation  of  the 
HCP,  which  includes  measures  to 
minimize  and  mitigate  impacts  of  the 
project  on  the  Morro  shoulderband 
snail.  Two  alternatives  to  the  taking  of 
a  listed  species  under  the  Proposed 
Action  are  considered  in  the  HCP. 
Under  the  No-Action  Alternative,  the 
project  site  would  not  be  developed  and 
no  permit  would  be  issued.  Without  the 
HCP,  conservation  measures  for  the 
Morro  shoulderband  snail,  such  as 
exotic  weed  eradication,  would  not  be 
implemented,  resulting  in  further 
degradation  of  habitat  on  the  site  for  the 
snail.  This  alternative  would  also  result 
in  unnecessary  economic  burden  on  the 
Gosnell  family. 

Under  the  Redesigned  Project 
alternative,  the  development  footprint 
for  the  project  would  be  reduced  or 
located  to  another  portion  of  the  parcel. 
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However,  the  configuration  and  location 
of  the  development  area  was  selected  to 
minimize  impacts  to  the  portion  of  the 
property  that  is  dominated  by  native 
species  and  which  offers  the  best  habitat 
for  Morro  shoulderband  snails. 
Relocation  of  the  development  area 
would  result  in  a  greater  disturbance  to 
intact,  coastal  sage  scrub  habitat 
resulting  in  greater  impacts  to  Morro 
shoulderband  snails.  A  reduction  in  the 
size  of  the  development  area  is  not 
economically  feasible  because  the 
proposed  project  has  already  been 
designed  to  meet  the  minimum  needs  of 
the  Applicants.  The  Applicants  also 
consider  the  proposed  development  area 
more  desirable  than  elsewhere  on  the 
property. 

The  Service  has  made  a  preliminary 
determination  that  the  HCP  qualifies  as 
a  "low-effect"  plan  as  defined  by  its 
Habitat  Conservation  Planning 
Handbook  (November  1996).  Our 
determination  that  a  habitat 
conservation  plan  qualifies  as  a  low- 
effect  plan  is  based  on  the  following 
three  criteria:  (1)  Implementation  of  the 
plan  would  result  in  minor  or  negligible 
effects  on  federally  listed,  proposed,  and 
candidate  species  and  their  habitats;  (2) 
implementation  of  the  plan  would  result 
in  minor  or  negligible  effects  on  other 
environmental  values  or  resources;  and 
(3)  impacts  of  the  plan,  considered 
together  with  the  impacts  of  other  past, 
present  and  reasonably  foreseeable 
similarly  situated  projects  would  not 
result,  over  time,  in  cumulative  effects 
to  environmental  values  or  resources 
which  would  be  considered  significant. 
As  more  fully  explained  in  our 
Environmental  Action  Statement,  the 
Habitat  Conservation  Plan  for  the 
Gosnell  Project  Site  qualifies  as  a  "low- 
effect"  plan  for  the  following  reasons: 

1,  Approval  of  the  HCP  would  result 
in  minor  or  negligible  effects  on  the 
Morro  shoulderband  snail  and  its 
habitat.  The  Service  does  not  anticipate 
significant  direct  or  cumulative  effects 
to  the  Morro  shoulderband  snail 
resulting  from  development  of  the 
Gosnell  single-family  residence  project. 

2,  Approval  of  the  HCP  woulcl  not 
have  adverse  effects  on  unique     - 
geographic,  historic  or  cultural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3,  Approval  of  the  HCP  would  not 
result  in  any  cumulative  or  growth 
inducing  impacts  and,  therefore,  would 
not  result  in  significant  adverse  effects 
on  public  health  or  safety, 

4,  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 


nor  does  it  threaten  to  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 

5.  Approval  of  the  HCP  would  not 
establish  a  precedent  for  future  actions 
or  represent  a  decision  in  principle 
about  future  actions  with  potentially 
significant  environmental  effects. 

The  Service  therefore  has  made  a 
preliminary  determination  that  approval 
of  the  HCP  qualifies  as  a  categorical 
exclusion  under  the  National 
Environmental  Policy  Act,  as  provided 
by  the  Department  of  the  Interior 
Manual  (516  DM  2,  Appendix  1  and  516 
DM  6,  Appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  Policy  Act 
documentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  such  additional  documentation. 

Tne  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the  Act.  We 
will  evaluate  the  permit  application,  the 
HCP,  and  comments  submitted  thereon 
to  determine  whether  the  application 
meets  the  requirements  of  section  10  (a) 
of  the  Act.  If  the  requirements  are  met. 
the  Service  will  issue  a  permit  to  the 
Applicants  for  the  incidental  take  of  the 
Morro  shoulderband  snail  from 
development  of  the  Gosnell  Project  site. 
We  will  make  the  final  permit  decision 
no  sooner  than  30  days  from  the  date  of 
this  notice. 

Dated:  October  4.  2002. 
Miel  R.  Corbett, 

Acting  Deputy  Manager.  California/Nevada 
Operations  Office,  Sacramento.  California. 
[FR  Doc.  02-25921  Filed  10-10-02;  8:45  am) 

BILUNG  CODE  4130-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  for 
tfie  Truclcee  River  Water  Quality 
Settlement  Agreement,  Federal  Water 
Rights  Acquisition  Program  for 
Washoe,  Storey,  and  Lyon  Counties, 
NV 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice, 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BLA) 
intends  to  file  with  the  U.S. 
Enviroiunental  Protection  Agency  a 
Final  Environmental  Impact  Statement 
(FEIS)  for  a  proposed  water  rights 
acquisition  program  to  fulfill  federal 


obligations  identified  in  the  Truckee 
River  Water  Quality  Settlement 
Agreement,  and  that  the  FEIS  is 
available  for  final  public  review.  Details 
of  the  proposed  action,  alternatives  and 
areas  of  environmental  concern 
addressed  in  the  FEIS  are  provided  in 
the  SUPPLEMENTARY  INFORMATION  section. 
DATES:  Written  comments  must  arrive 
by  November  8.  2002.  The  Record  of 
Decision  will  be  issued  on  or  after 
November  12.  2002. 
ADDRESSES:  You  may  mail,  hand  carry 
or  telefax  comments  to  Tom  Strekal. 
Bureau  of  Indian  Affairs.  Western 
Nevada  Agency.  1677  Hot  Springs  Road. 
Carson  Citv.  Nevada  89706.  telefax  (775) 
887-3531." 

Copies  of  the  FEIS  have  been  mailed 
to  interested  agencies,  to  local  libraries, 
to  individuals  who  participated  in  the 
scoping  process  and  public  hearings  and 
to  parties  who  requested  a  copy  nf  the 
document.  To  obtain  a  copy  of  the  FEIS, 
contact  Tom  Strekal  at  (775)  887-3500 
Please  specify  whether  you  wish  a  paper 
or  CI>-ROM  version  of  the  document. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Tom  Strekal  at  (775)  887-3500. 
SUPPLEMENTARY  INFORMATION:  The  BIA 
has  completed  a  FEIS  for  a  proposal  to 
initiate  a  federal  water  rights  acquisition 
program  to  acquire  Truckee  River  water 
rights.  The  Truckee  River  Water  Quality 
Settlement  Agreement  (WQSA),  signed 
on  October  10,  1996,  establishes  a  joint 
program  to  improve  Truckee  River  water 
quality  by  increasing  flows  in  the  river 
through  the  purchase  and  dedication  of 
Truckee  River  water  rights  for  instream 
flow.  The  acquisition  program  would 
fulfill  federal  obligations  identified  in 
the  WQSA. 

The  FEIS  evaluates  the  proposed 
action,  two  action  alternatives,  and  a  no 
action  alternative.  It  describes  the 
existing  environment  and  potential 
environmental  consequences  of  a  water 
rights  acquisition  program.  The  FEIS 
considers  the  following  issues:  air 
quality,  groundwater  and  surface  water 
supply,  river  flow,  water  quality, 
biological  resources  including  desert 
vegetation,  riparian  vegetation,  fish, 
threatened  and  endangered  species,  and 
socio-economic  resources  including 
cultural  resources,  recreation,  and  land 
use. 

The  BLA's  proposed  action  is  the 
preferred  alternative.  This  is  an 
acquisition  strategy'  that  would  allow 
water  rights  to  be  acquired  from  willing 
sellers  located  in  any  portion  of  the 
study  aiea.  The  proposed  action 
presumes  most  water  rights  would  be 
acquired  from  the  Truckee  Division  of 
the  Newlands  Project,  due  to  the  greater 
potential  availability  of  water  rights  and 
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the  lower-  cost  per  acre-foot.  Additional 
water  rights  would  be  acquired  from  the 
Reno-Sparks  metropolitan  area  and  from 
lands  located  within  the  Truckee  River 
corridor  from  Vista  downstream  to 
VVadsworth.  Nevada.  Water  associated 
with  acquired  rights  would  be  stored, 
whenever  possible,  in  Truckee  River 
reservoirs  owned  and  operated  by  the 
Bureau  of  Reclamation.  Stored  \VQSA 
water  would  be  released  from  storage  to 
enhance  Truckee  River  flow  during 
periods  of  low  flow  (primarily  lune- 
September)  according  to  a  schedule 
prepared  by  the  parties  acquiring  water 
rights  under  VVQS.\  and  the  Pvramid 
Lake  Tribe  [Joint  Program  Parties). 

Other  alternatives  considered  in  the 
FEIS  evaluate  strategies  that  would 
focus  acquisition  efforts  in  the  Reno- 
Sparks  metropolitan  area  or  in  the 
Truckee  Division.  Acquiring  water 
rights  exclusively  from  the  Reno-Sparks 
metropolitan  area  would  likely  result  in 
acquisition  of  the  least  amount  of  water 
rights  due  to  the  high  cost  per  acre-foot. 
A  strategv  focused  on  water  rights  in  the 
Truckee  Division  would  result  in  the 
acquisition  of  the  greatest  amount  ot 
water  rights 

The  Draft  EIS  (DEIS)  was  released  for 
public  review  on  October  5,  2001 
Public  hearings  were  held  on  NOvembt^r 
27,  28.  29.  and  30.  2001.  in  Fernley. 
Nixon.  Fallon,  and  Sparks.  Nevada. 
respectivelv  At  those  public  hearings. 
formal  comments  were  received  from 
seven  individuals.  The  DEIS  was 
available  for  public:  review  from  October 
5  through  December  5,  2001   Responses 
to  comments  received  on  the  DEIS  are 
addressed  in  the  FEIS 

Public  Comment  Availability 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
location  shown  in  the  ADDRESSES 
section  during  regular  business  hours.  8 
a.m.  to  4;30  p.m..  Monday  through 
Friday,  except  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  the  BL\  to 
withhold  your  name  and/or  address 
from  public  review  or  disclosure  under 
the  Freedom  of  Information  Act.  you 
must  state  this  prominently  at  the 
beginning  of  vour  written  comments. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  The  BIA  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
available  for  public  inspection  in  their 
entirely. 


Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Qualify 
Regulations  (40  CFR  parts  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policv  Act  of  1969.  as 
amended  (42  U.S.C.  4371  et  seq).  and 
the  Department  of  the  Interior  Manual 
(51H  DM  1-H).  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
StH:retary — Indian  Affairs  by  209  DM 
8.1. 

Dated:  Septembt^r  2fi.  2002. 
Neal  A.  McCaleb. 

Assistant  Serretan — Indian  Affairs. 

WH  !)(.(    02-:'6U'<4  Kili'd  KI-10-02;  8:4.t  am] 

B4LUNG  COOe  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-030-1430-EU:  N-75369] 

Notice  of  Realty  Action:  Competitive 
Sale  of  Public  Land  and  Partial 
Termination  of  Recreation  and  Public 
Purposes  Classifications  in  Douglas 
County,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  In  accordance  with  section  7  of 
the  Tavlor  Grazing  Act,  43  U.S.C.  315f, 
and  Executive  Order  No,  6910,  the 
described  lands  are  classified  for 
disposal  bv  sale.  The  following  public 
land  has  been  examined  and  found 
suitable  for  disposal  by  method  of 
competitive  sale  pursuant  to  section  203 
and  section  209  of  the  Federal  Land 
Policv  and  Management  Act  of  1976 
(FLPMA)  (90  Stat.  2750.  43  U.S.C.  1713 
and  1 719)  at  not  less  than  the  appraised 
fair  market  value  (FMV). 

Mount  Diablo  Meridian 

T.  14  N  .R.  21)  t;.. 

Sec.  5,  NE'  ^NVV  4VV' ;  of  lot  1  of  NW'A, 
W'sNW  4\V'  .■  of  lot  1  of  NVV'-4, 
NE'  4S\V'  4VV>.  J  of  lot  1  of  NW  4, 
W'-SVV  4W''..  of  lot  1  of  N\V"4,  lots  5- 
8.  1,1  ami  16.  and  NW'^NW  4S\VV4. 
N'  .•.S\VV4NW'4SVV"4.and 
SVV'4SWV,NVV'4SVVV4; 

Sei.,  6.  NV;;NE'4E'  J  of  lot  1  of  NEV*. 
SE'4NEV4E''::of  lot  1  of  NE'4. 
NE'm.NVV  4E'  j  of  lot  1  of  NE'  4. 
SE'  4S\V'4E' .;  of  lot  1  of  NE"  4,  SE'4E'  2 
of  lot  1  ofNE''4.  lots  3  and  4,  9-13,  IB- 
IS, and  20.  and  E'^^NE'  4SE'  4, 
SE'4NVV'4NE'4SE'4, 
S' 2SU"  4NE' 4SE' 4.  NEV4SEV«SE'/«. 
S'.N\V'4SE'4SE'4,  and 
NV,:SW'4SE'4SE'4. 

Comprising  146  acres,  more  or  less. 


Upon  publication  of  this  notice  the 
land  described  is  hereby  segregated 
from  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  from  disposal  by  sale  under  the 
above  cited  statutes  for  270  days  from 
publication  of  this  notice  in  the  Federal 
Register,  or  until  title  transfer  is 
completed,  whichever  occurs  first.  On 
April  16,  2002.  this  land  was  segregated 
from  appropriation  under  the  public 
land  laws  for  exchange.  The  exchange 
segregation  is  herein  terminated, 
affecting  the  described  land,  and  is 
replaced  by  the  sale  segregation  in  this 
notice  as  published.  The  public  land 
will  remain  closed  to  appropriation 
under  the  public  land  laws.  The  subject 
land  meets  sale  criteria  under  Section 
203  of  FLPMA  and  is  identified  for 
disposal  from  federal  ownership  in  the 
Carson  City  Consolidated  Resource 
Management  Plan  and  the  North 
Douglas  Specific  Area  Plan 
Amendment.  Previous  classifications  for 
Recreation  and  Public  Purposes  under 
case  numbers  N-3742.  N-3743  and  N- 
12656.  as  they  affect  the  described  land, 
are  no  longer  appropriate  and  are  hereby 
terminated.  In  addition,  the  subject  land 
is  relieved  of  the  segregative  effect  of 
those  classifications.  Proceeds  from  the 
sale  will  be  deposited  and  expended  in 
accordance  with  the  Federal  Land 
Transaction  Facilitation  Act,  Pub.  L. 
106-248. 

Convevance  of  the  available  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  The  mineral 
interests  being  offered  for  sale  have  no 
known  mineral  value.  Acceptance  of  a 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  In  conjunction  with  the  final 
payment,  the  applicant  will  be  required 
to  pav  a  $50.00  non-refundable  filing  fee 
for  processing  the  conveyance  of  the 
mineral  interests. 

Patent  (title  document),  will  be  issued 
with  a  reservation  for  a  right-of-way  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  under  the 
Act  of  August  30.  1890  (43  U.S.C.  945), 
and  will  be  subject  to  valid  existing 
rights,  including  rights  to  Douglas 
County  for  Topsy  Lane  and  the 
following  encumbrances  of  record: 

(1)  Those  rights  for  highway  purposes 
which  have  been  granted  to  Nevada 
Department  of  Transportation  by  Right- 
of-VVay  CC-018400,  and  its  assigns, 
under  the  Act  of  November  9,  1921  (42 
Stat.  216). 

(2)  Those  rights  for  gas  pipeline 
purposes  which  have  been  granted  to 
Paiute  Pipeline  Company,  and  its 
assigns,  by  Right-of-Way  Nev-064632 
and  N-17boi  under  the  Act  of  February 
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25, 1920  (41  Stat.  0437;  30  U.S.C.  185, 
sec.  28). 

(3)  Those  rights  for  communication 
line  purposes  which  have  been  granted 
to  Verizon  California,  Inc.,  and  its 
assigns,  by  Right-of-Way  N-353  urider 
the  Act  of  March  4, 1911  (36  Stat.  1253; 
43  U.S.C.  961)  and  Rights-of-Way  N- 
16649,  N-32152  and  N-40377  under  the 
Act  of  October  21,  1976  (90  Stat.  2776; 
43  U.S.C.  1761). 

(4)  Those  rights  for  electric  line 
purposes  which  have  been  granted  to 
Sierra  Pacific  Power  Company,  and  its 
assigns,  by  Rights-of-Way  N-7836  and 
N-11602  imder  the  Act  of  March  4, 
1911  (36  Stat.  1253;  43  U.S.C-  961). 

(5)  Those  rights  for  access  road 
purposes  which  have  been  granted  to 
Hilltop  Community  Church,  and  its 
assigns,  by  Right-of-Way  N-39139  under 
the  Act  of  October  21. 1976  (90  Stat. 
2776;  43  U.S.C.  1761). 

(6)  Those  rights  for  access  road,  utility 
line  and  gas  line  purposes  which  have 
been  granted  to  Richard  and  Hazel 
Wheaton,  and  their  assigns,  by  Right-of- 
Way  N-56235  under  the  Act  of  October 
21,  1976  (90  Stat.  2776;  43  U.S.C.  1761) 
and  Right-of-Way  N-75420  under  the 
Act  of  February  25, 1920  (41  Stat.  0437; 
30  U.S.C.  185,  sec.  28). 

(7)  Those  rights  for  access  road  and 
utility  line  purposes  which  have  been 
granted  to  Douglas  County,  and  its 
assigns,  by  Right-of-Way  N-56768  under 
the  Act  of  October  21, 1976  (90  Stat. 
2776;  43  U.S.C.  1761). 

(8)  Those  rights  for  access  road 
purposes  which  have  been  granted  to 
Norman  and  Betty  Metcalf  and  Anne 
Sullivan,  and  their  assigns,  by  Right-of- 
Way  N-56867  under  the  Act  of  October 
21, 1976  (90  Stat.  2776;  43  U.S.C.  1761). 

(9)  Those  rights  for  gas  line  purposes 
which  have  been  granted  to  Southwest 
Gas  Corporation,  and  its  assigns,  by 
Right-of-Way  N-59816  under  the  Act  of 
February  25, 1920  (41  Stat.  0437;  30 
U.S.C.  185,  sec.  28). 

The  purchaser/patentee,  by  accepting 
a  patent,  agrees  to  indemnify,  defend, 
and  hold  the  United  States  harmless 
from  any  costs,  damages,  claims,  causes 
of  action,  penalties,  fines,  liabilities,  and 
judgments  of  any  kind  or  nature  arising 
from  the  past,  present,  and  future  acts 
or  omissions  of  the  patentee  or  their 
employees,  agents,  contractors,  or 
lessees,  or  any  third-party,  arising  out  of 
or  in  connection  wdth  the  patentee's  use, 
occupancy,  or  operations  on  the 
patented  real  property.  This 
indemnification  and  hold  harmless 
agreement  includes,  but  is  not  limited 
to,  acts  and  omissions  of  the  patentee 
and  their  employees,  agents, 
contractors,  or  lessees,  or  any  third 
party,  arising  out  of  or  in  connection 


with  the  use  and/or  occupancy  of  the 
patented  real  property  which  has 
already  resulted  or  does  hereafter  result 
in:  (1)  Violations  of  federal,  state,  and 
local  laws  and  regulations  that  are  now 
or  may  in  the  future  become,  applicable 
to  the  real  property;  (2)  Judgments, 
claims  or  demands  of  any  kind  assessed 
against  the  United  States;  (3)  Costs, 
expenses,  or  damages  of  any  kind 
incurred  by  the  United  States;  (4)  Other 
releases  or  threatened  releases  of  solid 
or  hazardous  waste(s)  and/or  hazardous 
substances(s),  as  defined  by  federal  or 
state  enviroiunental  laws;  off,  on,  into  or 
under  land,  property  and  other  interests 
of  the  United  States;  (5)  Other  activities 
by  which  solids  or  hazardous 
substances  or  wastes,  as  defined  by 
federal  and  state  envirorm[iental  laws  are 
generated,  released,  stored,  used  or 
otherwise  disposed  of  on  the  patented 
real  property,  and  any  cleanup 
response,  remedial  action  or  other 
actions  related  in  any  manner  to  said 
solid  or  hazardous  substances  or  wastes; 
or  (6)  Natural  resource  damages  as 
defined  by  federal  and  state  law.  This 
covenant  shall  be  construed  as  running 
with  the  patented  real  property  and  may 
be  enforced  by  the  United  States  in  a 
court  of  competent  jurisdiction. 

The  land  will  be  offered  by  method  of 
competitive  sale  through  sealed  bid  and 
at  oral  auction.  All  sealed  bids  must  be 
received  at  the  BLM  Carson  City  Field 
Office,  5665  Morgan  Mill  Road,  Carson 
City,  NV  89701,  no  later  than  4:15  p.m., 
PST,  December  6,  2002.  Sealed  bid 
envelopes  must  be  marked  on  the  lower 
front  left  comer,  "Bid  for  Land  Sale  N- 
75369,  December  10,  2002".  Bids  must 
be  for  not  less  than  the  appraised  FMV 
of  $6,500,000.00.  Each  sealed  bid  shall 
be  accompanied  by  a  certified  check, 
money  order,  bank  draft,  or  cashier's 
check  made  payable  to  the  Bureau  of 
Land  Management,  for  not  less  than  10 
percent  of  the  amount  bid.  The  highest 
qualified  sealed  bid  will  become  the 
starting  bid  for  oral  bidding.  If  no  sealed 
bids  are  received,  oral  bidding  will 
begin  at  the  appraised  FMV.  "The  land 
will  be  offered  for  competitive  sale  by 
oral  auction  beginning  at  10:00  a.m., 
PST,  December  10,  2002,  at  the  Douglas 
Coimty  Administration  Building,  1616 
8th  Street,  Minden,  Nevada  89423. 
Registration  for  oral  bidding  will  begin 
at  8:30  a.m.  the  day  of  sale  and  will 
continue  throughout  the  auction.  All 
oral  bidders  are  required  to  register.  The 
highest  qualifying  bid,  whether  sealed 
or  oral,  will  be  declared  the  high  bid. 
The  apparent  high  bidder,  must  submit 
the  required  bid  deposit  immediately 
following  the  close  of  the  sale  in  the 
form  of  cash,  personal  check,  bank  draft, 


certified  check,  cashier's  check,  money 
order  or  any  combination  thereof,  made 
payable  to  the  Bureau  of  Land 
Management,  for  not  less  than  20 
percent  of  the  amount  bid.  The 
remainder  of  the  full  bid  price,  whether 
sealed  or  oral,  must  be  paid  within  180 
calendar  days  of  the  sale  date.  Failure  to 
submit  sufficient  funds  for  the  bid 
deposit  or  failure  to  pay  the  full  price 
within  the  180  days  will  disqualif\-  the 
apparent  high  bidder  and  cause  the 
entire  bid  deposit  to  be  forfeited  to  the 
BLM.  The  land  will  then  be  offered  to 
the  next  highest  bidder  that  meets  sale 
qualifications.  If  that  offer  is  declined, 
the  land  may  be  offered  for  sale  on  the 
Internet  at  a  later  date.  Contact  the 
Carson  City  BLM  Field  Office  for 
Internet  auction  procedures. 

Federal  law  requires  bidders  to  be 
U.S.  citizens  18  years  of  age  or  older;  a 
corporation  subject  to  the  laws  of  any 
State  or  of  the  United  States;  a  State, 
State  instrumentality,  or  political 
subdivision  authorized  to  hold  property: 
or  an  entity  including,  but  not  limited 
to,  associations  or  partnerships  capable 
of  holding  property  or  interests  therein 
under  the  law  of  the  State  of  Nevada. 
Certification  of  qualification,  including 
citizenship  or  corporation  or 
partnership,  must  accompany  the  bid 
deposit.  The  BLM  may  not  issue  a 
patent  or  deed  to  a  person  other  than  the 
declared  successful  bidder  and  qualified 
conveyee  or  patentee  in  a  disposal 
action. 

In  order  to  determine  the  fair  market 
value  of  the  subject  public  land  through 
appraisal,  certain  assumptions  have 
been  made  of  the  attributes  and 
limitations  of  the  land  and  potential 
effects  of  local  regulations  and  policies 
on  potential  future  land  uses.  Through 
publication  of  this  notice,  the  Bureau  of 
Land  Management  gives  notice  that 
these  assumptions  may  not  be  endorsed 
or  approved  by  units  of  local 
government.  Furthermore,  no  warranty 
of  any  kind  shall  be  given  or  implied  by 
the  United  States  as  to  the  potential  uses 
of  the  land  offered  for  sale,  and 
conveyance  of  the  subject  land  will  not 
be  on  a  contingency  basis.  It  is  the 
buyers'  responsibility  to  be  aware  of  all 
applicable  local  government  policies 
and  regulations  that  would  affect  the 
subject  land.  It  is  also  the  buyers' 
responsibility  to  be  aware  of  existing  or 
projected  use  of  nearby  properties. 
When  conveyed  out  of  federal 
ownership,  the  land  will  be  subject  to 
any  applicable  reviews  and  approvals 
by  the  respective  unit  of  local 
government  for  proposed  future  uses,    . 
and  any  such  reviews  and  approvals 
would  be  the  responsibility  of  the  buyer. 
Portions  of  the  land  are  adjacent  to  U.S. 
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Highway  395  and  the  land  is  accessible 
from  Topsy  Lane  and  North  Sunridge 
Drive 

Detailed  information  concerning  th<' 
sale,  including  reservations,  sale 
procedupf";  rind  conditions,  and 
planning  and  t^nvironmental 
documents,  is  available  for  review  at  the 
Bureau  of  Land  Management.  C'arson 
City  Office.  566.5  Morgan  Mill  Ri)ad. 
Carson  City.  NV  89701.  or  by  calling 
[775)  885-6115   For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register  the 
general  public  and  interestt'd  parties 
mav  submit  comments  to  the  Manager. 
Carson  Citv  Field  Office.  5665  Morgan 
Mill  Road,  Clarsun  City.  Nevada  89701 
Any  adverse  comments  will  be  reviewed 
bv  the  State  Dir(x:tor,  who  may  sustain, 
vacate,  or  modify  this  realty  action  in 
whole  or  in  part.  In  the  absence  of  anv 
adverse  comments,  thi-i  reallv  actiim 
will  bcrcome  the  final  detprminatmn  of 
the  Department  of  Interior.  The  Bureau 
of  Land  Management  mav  accept  or 
reject  any  or  all  offers,  or  withdraw  any 
land  or  interest  in  the  land  from  sale.  if. 
in  the  opinion  of  the  authorized  officer, 
consumni.ition  of  the  sale  would  not  be 
fuUv  consistent  with  FLFMA  or  other 
applicable  laws  or  is  determined  to  not 
be  in  th>»  public  interest.  Any  comments 
received  during  this  process,  as  well  as 
the  commentator's  name  and  address, 
will  be  available  to  the  public  in  the 
administrative  record  and/or  pursuant 
to  a  Freedom  of  Information  Act  request. 
You  may  indicate  for  the  record  that  you 
do  not  wish  your  name  and/or  address 
be  made  available  to  the  public.  Any 
determination  by  the  Bureau  of  Land 
Management  to  release  or  withhold  the 
names  and/or  addresses  of  those  who 
comment  will  be  made  on  a  case-by-case 
basis.  A  commentator's  request  to  have 
their  name  and/or  address  withheld 
from  public  release  will  be  honored  to 
the  extent  permissible  by  law 

The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register 

Uated;  September  18,  2002. 
|ohn  O.  Singlaub, 

Manager.  Carson  City  Field  Office 

|FR  Dof    ()2-2fiiri  Filed  10-9-02;  1;.36  pinl 

BUXMG  COO£  431(M4C-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Intent  To  Prepare  a  Resource 
Management  Plan  (RMP)  for  the  King 
Range  National  Conservation  Area 

AGENCY:  Hureau  of  Land  Management: 
Ar(dt,i  Field  Office 
ACTION:  Notice  of  Intent  to  Prepare  a 
Res(jiirce  Management  Plan  (RMP)  for 
the  King  Range  National  C'onservafion 
Area  and  associated  Environmental 
Impact  Statement  (EIS). 

SUMMARY:  This  document  provides 
notice  that  the  Bureau  of  Land 
Mdiidgement  (BLM)  intends  to  prepare 
an  RMP  with  an  associated  EIS  for  the 
King  Range  National  CA)nser\ation  Area 
(KRNC;.\).  managed  by  the  Areata  Field 
Office  The  planning  area  is  located  in 
Humboldt  and  Mendocino  Counties, 
(ialifornia.  This  planning  activity 
encompasses  approximately  63.000 
acres  of  land  within  the  National 
Conservation  .\rea  (NCA)  boundary.  The 
plan  will  fulfill  the  (jbligations  .set  forth 
bv  the  National  Environmental  Policy 
.Alt  (NEPA).  the  Federal  Land  Policy' 
and  Management  Act  (FLPMA).  the 
King  Range  Ar.\.  and  BLM  management 
policies  The  plan  will  serve  to  update 
the  1974  King  Range  Management 
Program  (KRMP)  and  associated 
amendments  Det:isions  in  the  original 
plan  and  amendments  that  are  still 
current  will  be  carried  forward  in  the 
new  plan.  The  BLM  will  work 
coUaborativelv  with  interested  parties  to 
identifv  the  management  decisions  that 
are  best  suited  to  local,  regional,  and 
national  needs  and  concerns.  The  public 
scoping  process  will  identifv'  planning 
issues,  develop  planning  criteria,  and 
outline  a  vision  for  area  management 
that  reflects  the  n«?eds  and  interests  of 
the  public  and  protection  of  the  areas 
resource  values  as  called  for  by  the  King 
Range  Act. 

DATES:  This  notice  initiates  the  public 
scoping  process.  Comments  on  issues 
and  planning  criteria  can  be  submitted 
in  writing  to  the  address  listed  below. 
.Ml  public  meetings  will  be  announced 
through  the  local  news  media, 
newsletters,  and  the  BLM  web  site 
{v\^\■\v  ca.blm.gov/arcatci/)  at  least  15 
davs  prior  to  the  event.  The  minutes  and 
list  of  attendees  for  each  meeting  will  be 
available  to  the  public  and  open  for  30 
davs  to  anv  participant  who  wishes  to 
clarifv'  the  views  they  expressed. 
PUBLIC  PARTICIPATION:  Public  meetings 
will  be  held  throughout  the  plan 
scoping  and  preparation  period. 
Participation  is  encouraged  and  will 
help  determine  the  future  management 


of  the  KRNCA  public  lands.  In  addition 
to  the  ongoing  public  participation 
process,  formal  opportunities  for  public 
input  will  be  provided  through 
comment  on  the  alternatives  and  upon 
publication  of  the  BLM  draft  RMP/EIS. 
ADDRESSES:  Written  comments  should 
be  sent  to.  Bureau  of  Land  Management. 
Areata  Field  Office.  1695  Heindon  Road. 
Areata.  CA  95521.  Fax  (707)  825-2301. 
Email  comments  to 
CAwebJJO'&ca.blm.gov.  Documents 
pertinent  to  this  proposal  may  be 
examined  at  the  Areata  Field  Office 
located  in  Areata,  California.  Comments, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Areata  Field  Office  located 
in  Areata.  CA  during  regular  business 
hours  7:45  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays,  and 
mav  be  published  as  part  of  the  EIS. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
vour  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  vour  written  comment.  Such  requests 
will  be  h(mored  to  the  extent  allowed  by 
law.  .\11  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  call 
(707) 825-2300. 

SUPPLEMENTARY  INFORMATION:  The 
creation  of  the  KRNCA  along  with  the 
changing  needs  and  interests  of  the 
public  necessitates  a  revision  to  the 
KRMP.  which  was  completed  in  1974. 
Various  supplementary  plans, 
amendments,  and  implementation  of 
new  laws  have  served  to  update  the  27 
year  old  plan.  Decisions  in  these 
existing  plans  that  are  still  current  will 
be  carried  forward  in  the  new  plan. 
However,  changing  uses,  public 
interests,  and  resource  conditions 
indicate  that  it  is  timely  to  update  the 
plan  in  a  comprehensive  manner. 

Preliminary  issues  and  management 
concerns  have  been  identified  by  BLM 
persoimel.  other  agencies,  and  in 
discussions  with  individuals  and  user 
groups.  They  represent  the  BLM's 
knowledge  to  date  on  the  existing  issues 
and  concerns  with  current  management. 
The  major  issue  themes  that  will  be 
addressed  in  the  plan  effort  include: 
Management  and  protection  of  natural/ 
cultural  resources  and  primitive  values; 
recreation/visitor  use  and  safety;  and 
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integrating  planning  and  management 
with  community,  tribal,  and  other 
agency  needs. 

After  gathering  public  comments  on 
what  issues  the  plan  should  address,  the 
suggested  issues  will  be  placed  in  one 
of  three  categories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  resolved  through  policy  or 
administrative  action;  or 

3.  Issues  beyond  the  scope  of  this 
plan. 

Rationale  will  be  provided  in  the  plan 
for  each  issue  placed  in  category  two  or 
three.  In  addition  to  these  major  issues, 
a  number  of  management  questions  and 
concerns  will  be  addressed  in  the  plan. 
The  public  is  encouraged  to  help 
identify  these  questions  and  concerns 
during  the  scoping  phase. 

Preliminary  planning  criteria  have 
also  been  identified  to  guide 
development  of  the  plan  decisions  and 
selection  of  a  preferred  alternative. 
Some  key  criteria  are  as  follows.  The 
plan  decisions  will:  1.  Be  completed  in 
compliance  with  FLPMA,  NEPA,  King 
Range  Act  and  other  applicable  laws 
and  policies;  2.  Recognize  lifestyles  and 
concerns  of  area  residents;  3.  Be 
consistent  with  NW  Forest  Plan;  and  4. 
Carry  forward  the  zoning  concept  of  the 
original  KRMP,  and  existing  relevant 
decisions  from  the  original  plan  and 
amendments/supplements.  The  public 
will  have  an  opportunity  to  provide 
comments  and  update  planning  criteria 
as  part  of  the  scoping  process. 

An  interdisciplinary  approach  will  be 
used  to  develop  the  plan  in  order  to 
consider  the  variety  of  resource  issues 
and  concerns  identified. 

Background  InformatiiHi 

On  October  21.  1970,  Congress  passed 
the  King  Range  Act  (Pub.  L.  91-476) 
creating  the  KRNCA.  The  area 
encompasses  approximately  63,000 
acres  in  Himiboldt  and  Mendocino 
Counties.  California.  The  KRNCA 
includes  35  miles  of  Pacific  coastline 
backed  by  peaks  climbing  to  4,000  feet. 
The  area  is  bordered  on  the  north  and 
east  by  a  mixture  of  public  and  private 
lands,  and  on  the  south  by  the  Sinkyone 
Wilderness  State  Park. 

The  KRMP  was  completed  in  1974 
and  has  been  amended  a  number  of 
times  to  reflect  changing  public  needs, 
new  laws,  and  executive  orders.  Several 
significant  multi-discipline  and  activity 
plans  have  also  been  completed, 
including  the  KRNCA  Extension  Plan 
(1981),  Allotment  Management  Plan 
(1984),  Transportation  Plan  (1986), 
Cultural  Resources  Management  Plan 
(1988),  Wilderness  Recommendations/ 
EIS  (1988),  and  Northwest  Forest  Plan 
(1994).  Information  and  decisions  from 


these  existing  plans  may  be 
incorporated  into  this  plan  revision. 

The  King  Range  Act  requires  that  the 
"pltin  will  be  reviewed  and  reevaluated 
periodically".  To  date,  updates  have 
been  completed  on  an  as-needed  basis 
to  respond  to  changing  public  demands, 
resource  needs  or  public  policies 
affecting  a  specific  aspect  of  the 
management  program.  This  effort  will 
serve  as  the  first  comprehensive  plan 
update  since  the  original  KRMP  was 
completed  in  1974. 

Lynda  Roush, 

Areata  Field  Manager. 

[PR  Doc.  02-25924  Filed  10-10-02;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-450] 

Certain  Integrated  Circuits,  Processes 
for  Making  Same,  and  Products 
Containing  Same;  Notice  of  Final 
Determination  and  Issuance  of  Limited 
Exclusion  Order 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  found  a  violation  of 
section337oftheTariff  Actof  1930  (19 
U.S.C.  1337)  as  to  one  claim  of  one 
patent  and  has  issued  a  limited 
exclusion  order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington,  DC  20436,  telephone  202- 
205-3012.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov).  Copies  of  the 
Commission  order,  the  Commission 
opinion  in  support  thereof,  and  all 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  Washington,  DC  20436. 
telephone  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
by  notice  published  in  the  Federal 


Register  on  March  6,  2001.  66  FR  1 35R7 
(2001).  The  complainants  were  United 
Microelectronics  Corporation,  Hsinehu 
City,  Taiwan:  UMC  Group  (USA). 
Sunnwale.  CA:  and  United  Foundr>' 
Service.  Inc.,  Hopewell  junction,  NY.  Id. 
The  Commission  named  two 
respondents.  Silicon  Integrated  Systems 
Corp.,  Hsinehu  City,  Taiwan,  and 
Silicon  Integrated  Systems  Corporation. 
Sunnyvale.  CA  (collectively.  "SiS").  Id. 
The  complaint,  as  supplemented, 
alleged  violations  of  section  337  in  the 
importation,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  integrated 
circuits  and  products  containing  same 
by  reason  of  infringement  of  claims  1.  2. 
and  8  of  U.S.  Letters  Patent  5.559,352 
("the  '352  patent")  and  claims  1.  3-16. 
and  19-21  of  U.S.  Letters  Patent 
6,117.345  ("the  '345  patent").  Id.  On 
November  2,  2001.  the  presiding 
administrative  law  judge  ( "ALJ")  issued 
an  initial  determination  ("ID")  (ALI 
Order  No.  15)  granting  complainants" 
motion  for  summary  determination  on 
the  issue  of  importation  and  denying 
respondents'  motion  for  summar\' 
determination  of  lack  of  importation. 
That  ED  was  not  reviewed  by  the 
Commission.  A  tutorial  session  was 
held  on  November  5.  2001.  and  an 
evidentiarv'  hearing  was  held  from 
November  7.  2001,  through  November 
16.  2001.  and  from  December  10.  2001. 
through  December  12,  2001.  The  AL) 
issued  his  final  ID  on  May  6.  2002. 
concluding  that  there  was  no  violation 
of  section  337.  With  respect  to  the  '352 
patent,  the  ALJ  found  that: 
Complainants  have  not  established  that 
the  domestic  industry  requirement  is 
met;  none  of  respondents'  accused 
devices  infiinge  any  asserted  claim  of 
the  '352  patent  literally  or  under  the 
doctrine  of  equivalents;  and  claims  1 
and  2  of  the  '352  patent  are  invalid  as 
anticipated  under  35  U.S.C.  102  and 
claim  8  of  the  '352  patent  is  invalid  for 
obviousness  under  35  U.S.C.  103.  With 
respect  to  the  '345  patent,  the  ALJ  found 
each  of  the  claims  listed  in  the  notice  of 
investigation,  i.e..  claims  1,  3-16,  19-20, 
and  21,  invalid  as  anticipated  by  and 
made  obvious  by  certain  prior  art.  The 
ALJ  stated  that,  in  their  post-hearing 
filings,  complainants  asserted  only 
claims  1.  3-5.  9,  11-13.  and  20-21  of 
the  '345  patent  against  respondents.  He 
found  that,  if  valid,  each  of  the  asserted 
claims  of  the  '345  patent,  i.e..  claims  1. 
3-5.  9.  11-13,  and  20-21.  is  literally 
infringed  by  SiS's  existing  (or  old)  SiO.N 
manufacturing  process,  but  that 
respondents'  new  N2O  process  does  not 
infringe  any  asserted  claim  of  the  '345 
patent.  The  ALJ  further  found  that  a 
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domestic  industry  exists  with  respect  to 
the  '345  patent.  On  May  13.  2002.  the 
ALJ  issued  his  recommended 
determination  on  remedy  and  bonding. 
On  May  20.  2002.  complainants  and  the 
Commission  investigative  attorney 
("lA")  petitioned  for  review  of  the 
subject  ID.  and  respondents  Bled  a 
contingent  petition  for  review  of  the 
ALJ's  final  ID.  On  June  21.  2002,  the 
Commission  determined  to  review  the 
ID  in  part.  Specifically,  the  Commission 
determined  to  review  and  clarify  that 
the  ALJ  found  claim  13  of  the  '345 
patent  made  obvious,  but  not 
anticipated,  by  the  Tobben  patent.  The 
Commission  ailso  determined  to  review; 
(1)  the  ALJ's  findings  and  conclusions  of 
law  regarding  the  '352  patent  with 
respect  to  infringement  of  the  asserted 
claims  and  domestic  industry  under  the 
doctrine  of  equivalents;  (2)  the  ALJ's 
finding  that  respondents'  old  E5  model 
ESD  transistor  does  not  infringe  any 
asserted  claim  of  the  '352  patent,  either 
literally  or  equivalently;  (3)  the  ALJ's 
claim  construction  of  the  limitations 
"an  ESD  protection  device  "  (claims  1,  2, 
and  8  of  the  '352  patent),  "a  gate  " 
(claims  1  and  2).  "gates  "  (claim  8).  and 
"source/ drain  regions  *  .*   *  with  each 
source/drain  region  comprising  "  (claims 
1.  2.  and  8).  and  the  ALJ's  invalidity, 
domestic  industry ,  and  infringement 
findings  and  conclusions  of  law  with 
respect  to  those  limitations:  (4)  the  ALJ's 
Finding  that  claim  8  of  the  '352  patent 
is  invalid  as  made  obvious  by  a 
combination  of  prior  art  references;  (5) 
whether  the  economic  prong  of  the 
domestic  industry  requirement  is  met 
with  respect  to  the  '352  patent;  (fi)  the 
ALJ's  findings  that  the    second 
antireflective  coating  "  (claim  1  and 
asserted  dependent  claims  3-8  of  the 
'345  patent)  and  "cap  layer"  (claims  9- 
16.  19-20.  and  21  of  the  '345  patent)  are 
disclosed  in  the  Tobben  patent,  and 
consequently  (a)  the  ALJ's  findings  with 
respect  to  etching  the  second 
antireflective  coating  or  cap  laver 
(claims  4  and  12),  (b)  the  ALJ's  ultimate 
finding  that  the  Tobben  patent 
anticipates  claims  1.  3-16.  19-20.  and 
21  of  the  '345  patent,  and  (c)  the  ALJ's 
conclusion  that  claim  13  is  made 
obvious  by  the  Tobben  patent  and  other 
prior  art;  (7)  the  ALJ's  conclusion  that 
claim  13  of  the  '345  patent  is  invalid  as 
obvious  in  light  of  the  Tobben  patent; 
and  (8)  the  ALJ's  conclusion  that  claims 
1.  3-16,  19-20.  and  21  of  the  '345  patent 
are  invalid  as  made  obvious  by  the 
Abernathey  patent  in  combination  with 
the  Pan,  Yagi,  and/or  Yota  publications. 
The  Commission  determined  not  to 
review  the  remainder  of  the  ID. 
including  the  IDs  conclusions  and 


findings  of  fact  with  respect  to  whether 
the  Tobben  patent  is  prior  eirt  to  the  '345 
patent,  infringement  of  the  asserted 
claims  of  the  '345  patent,  domestic 
industry  concerning  the  '345  patent,  and 
failure  to  disclose  the  best  mode  of 
practicing  the  invention  of  the  '345 
patent.  The  Commission  requested 
briefs  on  the  issues  under  review,  and 
posed  briefing  questions  for  the  parties 
to  answer.  The  Commission  also 
requested  written  submissions  on  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  67  FR  43338.  Initial  briefs 
were  filed  on  July  9,  2002,  and  reply 
briefs  were  filed  on  July  16,  2002,  and 
July  1^,  2002.  Having  examined  the 
record  in  this  investigation,  including 
the  briefs  and  the  responses  thereto,  the 
Commission  determined  that  there  is  a 
violation  of  section  337  as  to  claim  13 
of  the  '345  patent,  but  no  violation  of 
the  statute  as  to  the  remaining  claims  in 
issue  of  the  '345  patent  [viz.,  claims  1, 
3-5.  9.  11-12.  20,  and  21)  and  no 
violation  as  to  the  claims  in  issue  of  the 
'352  patent  (viz.,  claims  1,  2,  and  8). 
With  respect  to  the  '352  patent,  the 
Commission  determined  to  modify  the 
ALJ's  construction  of  certain  limitations 
in  the  asserted  claims  of  the  '352  patent, 
and  to  affirm  the  ALJ's  findings  and 
conclusions  that  (a)  the  asserted  claims 
are  not  infringed,  and  (b)  complainants 
failed  to  establish  the  technical  prong  of 
the  domestic  industry  requirement 
under  the  revised  claim  construction. 
The  ( Commission  also  determined  to 
affirm  the  ALJ's  finding  that  claims  1 
and  2  of  the  '352  patent  are  invalid  as 
anticipated,  to  reverse  the  ALJ's  finding 
that  claim  8  of  the  '352  patent  is  invalid 
as  made  obvious,  and  to  take  no 
position  as  to  whether  complainants 
established  the  economic  prong  of  the 
domestic  industry  requirement  with 
respect  to  the  '352  patent.  With  respect 
to  the  '345  patent,  the  Commission 
determined  to  vacate  the  ALJ's  findings 
and  conclusions  as  to  invalidity  with 
respect  to  claims  6-8.  10.  14-16.  and  19; 
to  reverse  the  ALJ's  finding  that  claims 
1.  3-5.  9.  11-12.  20.  and  21  are  invalid 
as  anticipated;  to  affirm  the  ALJ's 
conclusion  that  claims  1.  3-5.  9.  11-12, 
20.  and  21  of  the  '345  patent  are  invalid 
as  obvious;  and  to  clarify  that  claim  13 
is  not  anticipated  and  reverse  the  ALJ's 
conclusion  that  claim  13  is  invalid  as 
obvious.  The  Commission  also  made 
determinations  on  the  issues  of  remedy, 
the  public  interest,  and  bonding.  The 
Commission  determined  that  the 
appropriate  form  of  relief  is  a  limited 
exclusion  order  prohibiting  the 
unlicensed  entry  of  integrated  circuits, 
including  chipsets  and  graphics  chips, 
that  are  made  by  a  process  covered  by 


claim  13  of  U.S.  Letters  Patent  6,117.345 
and  manufactured  by  or  on  behalf  of 
respondents,  and  motherboards 
containing  such  integrated  circuits.  The 
Commission  also  determined  that  the 
public  interest  factors  enumerated  in  19 
U.S.C.  1337(d)  do  not  preclude  the 
issuance  of  the  limited  exclusion  order, 
and  that  the  bond  during  the 
Presidential  review  period  should  be  set 
at  100  percent  of  the  entered  value  of 
integrated  circuits  subject  to  the 
Commission's  order  and  39  percent  of 
the  entered  value  of  motherboards 
containing  such  integrated  circuits.  The 
authority  for  the  Commission's 
determinations  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337),  and  in 
sections  210.45-210.51  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.45-210.51). 

By  order  of  the  Commission. 
Issued:  October  7.  2002. 
Marilyn  R.  Abbott. 

Secretary  to  the  Commission. 

[FR  Doc.  02-25997  Filed  10-10-02:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

(USrrC  SE-02-029] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission. 

TIME  AND  DATE:  October  16.  2002  at  11 

a.m. 

place:  Room  101.  500  E  Street  SW.. 

Washington.  DC  20436.  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meetings:  none. 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  701-TA-423-425  and 
731-TA-964,  966-970,  973-978,  980, 
and  982-983  (Final)(Certain  Cold-Rolled 
Steel  Products  from  Argentina,  Belgium. 
Brazil,  China,  France,  Germany,  Korea, 
the  Netherlands,  New  Zealand,  Russia, 
South  Africa.  Spain.  Taiwan.  Turkey, 
and  Venezuela) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
October  28.  2002.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 
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Issued:  October  8.  2002. 

By  order  of  the  Commission: 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-26072  Filed  10-9-02:  10:52  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  LABOR 

Employinent  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  emd 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  is  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volimae  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  confract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govenmiental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3014. 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decision 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

Volume  II 

Delaware 

DE0200n  (Oct.  11,2002) 

Modification  to  General  Wage 
Deteniunation  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volimie  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 


Volume  II 

Delaware 

DE020001  (Mar.  1.  2002) 

DE020002  (Mar   1, 20021 

DE020006  (Mar.  1.  2002) 

DE020008  (Mar.  1,  2002) 

DE020009  (Mar.  1,  2002) 

DE020010  [Mar.  1.  2002) 
Pennsylvania 

PAd20006  (Mar.  1.  2002) 

Volume  III 
None 

Volume  IV 
None 

Volume  V 
None 

Volume  VI 
None 

Volume  VII 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts. 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depositor.' 
Libraries  and  many  of  the  1 .400 
Government  Depositor^'  Libraries  across 
the  countr>'. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon .  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davishacon.fedworld.gov)  of  the 
National  Technical  Iriformation  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
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determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  vear.  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  3d  day  of 
October  2002 
Carl  I.  Poleskey. 

Chief,  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc  02-25699  Filed  10-10-02;  8:45  ami 

BILLING  CODE  4S10-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-1 22] 

NASA  Advisory  Council,  Advanced 
Space  Transportation  Subcommittee: 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisorv  Clommittee  Act,  Public 
Law  92-463.  as  amended,  the  National 
.Aeronautics  and  Space  .Administration 
announces  a  forthcoming  meeting  (jf  the 
N.AS.A  .Advisorv  Council.  .Aerospace 
Technology  .AdvisoPk'  Committee 
(AT AC).  Advanced  Space 
TranNportation  Subcommittee  (ASTS). 

DATES:  .Monday,  November  18,  2UUJ, 
12:30  p  m.  to  4:45  p.m.;  and  Tuesday. 
November  19,  2002,  9  am  to  1;4S  p'm 
ADDRESSES:  National  .Aeronautics  and 
Space  .Administration.  Room  7H46,  300 
E  Street,  S\V  ,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Marv-fcillen  .McCrath,  Office  of 
.Aerospace  Technology,  National 
.Aeronautics  and  Spac:e  .Administration. 
Washington.  DC  20546-0001.  202/358- 
4729 

SUPPLEMENTARY  INFORMATtON:  Ihe 
meeting  will  be  open  to  the  public:  up 
to  the  seating  capacitv  of  the  room  The 
agenda  for  the  meeting  is  as  follows: 
— Overview  of  Space  Launch  Initiative 

(SLI)  Since  Last  Meeting 
— Integrated  Space  Transportation  Plan 

(ISTP)  Update 
— How  SLI  is  Losing  Lessons  Learned 
— Review  of  SLI  Partnerships  and  their 

Structure 
— SLI  Development  Technology 

Readiness  Level  Progression 
— Composite  vs.  Nfetallic  Fuel  Tanks 
— 3rd  Generation  Space  Transportation 

Update 
— Panel  Member  Discussion 

It  IS  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 


participants.  Visitors  will  be  requested 

to  sign  a  visitor's  register. 

June  VV.  Kd wards, 

Advisun  Cuiniiiittft'  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

|FR  D(t(  .  02-26028  Filed  10-10-02;  8:45  ami 

BILLING  CODE  7510-01-P 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Telecommunications  Service  Priority 
System  Oversight  Committee 

AGENCY:  National  Communications 

System  (NCS) 

ACTION:  Notice  of  meeting. 

.A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 
Committee  will  convene  Wednesday, 
October  30.  2002  from  9  a.m.  to  12  p.m. 
The  meeting  will  be  held  at  701  South 
Ct)ur1  House  Road.  Arlington.  \'A  in  the 
NCS  conference  room  (m  the  2nd  floor. 
— TSP/WPS  Program  Update 
— TSP  Sponsorship  Policies 
— OSS  f  Concept 

Anvont?  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  Deborah  Bea, 
Office  of  Priority  Tele<:ommunic:ations, 
(703)607^933. 

Peter  M.  Fonash, 

Certifying  Uffiter.  Satiunal  Communications 
System. 

;FK  n...    ri2-:f.ril2  Filed  10-10-02:  8  45  am) 

BtLUNC  CODE  SOOl  -08-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Guidelines  for  Ensuring  ttie  Quality  of 
Disseminated  Information 

AGENCY:  National  Credit  Union 
.Adniinistration  (N'CUA). 
ACTION:  Final  guidelines. 


SUMMARY:  NCUA  is  issuing  final 
guidelines  for  ensuring  the  quality  of 
disseminated  information.  The 
guidelines  are  in  response  to  Office  of 
Management  and  Budget  (OMB)  issued 
government-wide  guidelines.  The  goal 
of  the  guidelines  is  to  ensure  that 
information  disseminated  by  NCUA  is: 
Useful  to  the  intended  user  of  the 
information:  presented  in  an  accurate, 
clear,  complete  and  unbiased  manner; 
and  protected  from  unauthorized  access 
or  revision.  The  guidelines  also  provide 
an  administrative  mec:hanism  for  an 
affected  person  to  request  correction  of 
information  disseminated  bv  NCUA. 


DATES:  Effective  October  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

final  guidelines  are  available  at 
w-ww.ncua.gov.  For  additional 
information  contact  Neil  McNamara, 
Deputy  Chief  Information  Officer,  Office 
of  the  Chief  Information  Officer, 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  VA 
22314-3428  or  telephone  number:  (703) 
518-6440  or  Mary  F.  Rupp.  Staff 
Attorney,  Office  of  General  Counsel,  at 
the  above  address  or  telephone  number: 
(703) 518-6540. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  515  of  the  Treasury  and 
General  Appropriations  Act  for  Fiscal 
Year  2001  (Pub.  L.  106-554,  114  Stat. 
2763)  directs  each  agency  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  to  issue  customized 
guidelines  for  ensuring  the  quality  of 
the  information  it  disseminates.  The 
agencies  were  to  base  their  guidelines 
on  final  guidelines  issued  by  OMB  and 
to  post  proposed  guidelines  bv  Mav  1, 
2002.  67  FR  8452  (February  22,  2002). 

NCUA  posted  proposed  guidelines  on 
its  Web  site  on  May  1,  2002,  and  they 
were  published  in  the  Federal  Register 
on  May  8,  2002.  67  FR  30976  (May  8, 
2002).  NCUA  received  no  comments 
specific  to  its  guidelines.  It  received 
two,  generic  comment  letters  sent  to  all 
federal  agencies.  Based  on  those 
comments,  NCUA  has  amended  its 
guidelines  to  address  specifically 
whether  administrative  correction 
methods  in  rulemaking  proceedings. 

The  goal  of  these  guidelines  is  to 
ensure  that  information  disseminated  by 
the  NCUA  Board  is:  useful  to  the 
intended  users  of  the  information: 
presented  in  an  accurate,  clear, 
complete  and  unbiased  manner:  and 
protected  from  unauthorized  access  or 
revision.  Section  515  also  requires  the 
agencies  to  include  in  their  guidelines 
"administrative  mechanisms  allowing 
affected  persons  to  seek  and  obtain 
correction  of  information  maintained 
and  disseminated  by  the  agency." 

Guidelines 

Policy 

NCUA  will  undertake  to  ensure  that 
the  information  it  disseminates  to  the 
public  is  objective  (accurate,  clear, 
complete,  and  unbiased),  useful  and  has 
integrity.  Most  information 
disseminated  by  NCUA  is  subject  to  the 
basic  standard  described  in  these 
guidelines.  Additional  levels  of  quality 
standards  are  adopted  as  appropriate  for 
specific  categories  of  disseminated 
information.  The  OMB  guidelines 
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require  "influential  scientific,  financial 
or  statistic:al  information"  to  meet  a 
higher  standard  of  quality.  OMB  defines 
"influential"  to  mean,  "the  agency  can 
reasonably  determine  that 
dissemination  of  the  information  will 
have  or  does  have  a  clear  and 
substantial  impact  on  important  public 
policies  or  important  private  sector 
decisions."  Id.  at  8455.  Influential 
information  disseminated  by  NCUA  is 
subject  to  a  level  higher  than  the  basic 
standard.  The  NCUA's  Chief 
Information  Officer  (CIO)  serves  as  the 
agency  official  charged  with  overseeing 
the  agency's  compliance  with  OMB 
guidelines  for  the  quality  of  infi^rmation 
disseminated  by  NCUA. 

Scope 

NCUA  will  review  all  information 
disseminated  for  its  quality  before  it  is 
disseminated.  The  agency's  pre- 
dissemination  review  and  the  guidelines 
in  this  dociiment  will  apply  to 
information  that  the  agency  first 
disseminates  on  or  after  October  1 , 
2002.  The  agency's  administrative 
mechanism  for  correcting  information 
will  apply  to  information  that  the 
agency  disseminates  on  or  after  October 
1,  2002,  regardless  of  when  the  agency 
first  disseminated  th^  information. 

These  guidelines  apply  to  NCUA 
information  dissemination  in  all  media  . 
and  formats,  including  print,  electronic, 
audio/visual,  or  some  other  form. 
Information  includes  books,  papers, 
CD-ROMs,  electronic  docimients,  or 
other  documentary  material 
disseminated  to  the  public  by  NCUA. 
The  guidelines  apply  to  information 
disseminated  by  NCUA  from  a  web 
page,  but  they  do  not  apply  to 
hyperlinks  from  NCUA's  Web  site  to 
information  that  others  disseminate.  Nor 
do  the  guidelines  apply  to  opinions  if  it 
is  clear  that  what  is  being  offered  is 
someone's  opinion,  rather  than  fact  or 
the  agency's  views.  The  guidelines  do 
not  apply  to  distribution  limited  to 
correspondence  with  individuals  or 
persons,  press  releases,  archival  records, 
library  holdings,  public  filings, 
subpoena,  or  adjudicative  processes. 
Documents  and  information 
disseminated  but  neither  authored  by 
NCUA  nor  adopted  as  representing 
NCUA's  views  are  not  covered  by  these 
guidelines. 

Dissemination  means  agency  initiated 
or  sponsored  distribution  of  information 
to  the  public.  Dissemination  does  not 
include:  distribution  limited  to 
government  employees  or  agency 
contractors  or  grantees;  intra-agency  or 
inter-agency  use  or  sharing  of 
governmental  information;  or  responses 
to  requests  for  agency  records  imder  the 


Freedom  of  Information  Act,  the  Privacy 
Act,  the  Federal  Advisory  Committee 
Act  or  other  similar  law. 

Process  for  Ensuring  Quality  of 
Information  at  the  Basic  Standard 

The  Section  515  guidelines  issued  by 
OMB  focus  primarily  on  the 
dissemination  of  substantive 
information,  for  example,  reports, 
studies  and  summaries,  rather  than 
information  pertaining  to  basic  agency 
operations.  NCUA  reviews  all 
information  before  dissemination  to 
assiu'e  that  it  meets  the  basic  quality 
standard.  Most  information 
disseminated  by  NCUA  does  not  require 
the  higher  standard  of  review  associated 
with  influential  information. 

As  stated  in  the  Policy  section  of 
these  guidelines,  NCUA's  basic  quality 
standard  for  information  involves 
objectivity,  utility,  and  integrity- 
Objectivity  involves  two  distinct 
elements:  presentation  and  substance. 
Objective  presentation  means  the 
information  is  presented  within  a 
proper  context  to  ensure  an  accurate, 
clear,  complete  and  unbiased 
presentation.  Objective  substance  means 
the  data,  the  analytical  process,  and  the 
resulting  reports  are  accurate,  reliable 
and  unbiased.  To  the  extent  possible, 
and  consistent  with  confidentiality 
protections,  NCUA  will  identify  the 
source  of  disseminated  information  so 
the  public  can  assess  whether  the 
information  is  objective.  The  utility  of 
information  refers  to  its  usefulness  to  its 
intended  users,  including  the  public. 
Integrity  refers  to  the  security  of 
information,  in  other  words,  the 
protection  of  information  from 
unauthorized  access  or  revision. 

NCUA's  CIO  is  charged  with  primary 
oversight  responsibility  for  assuring  that 
all  disseminated  information  meets  the 
basic  quality  standard.  The  CIO  relies 
on  the  Office  Director  with  primary 
responsibility  for  the  disseminated 
information  to  ensure  that  the  pre- 
dissemination  review  process  is 
performed  and  documented  at  a  level 
appropriate  for  the  type  of  information 
disseminated.  The  OfficeDirectors  will 
use  internal  peer  reviews  and  other 
review  mechanisms  to  ensure  that 
disseminated  information  is  objective, 
unbiased,  and  accurate  in  both 
presentation  and  substance.  The 
approval  of  information  before 
dissemination  will  be  documented.  This 
documentation  may  include  routing 
slips,  clearance  forms,  e-mails  and  other 
approval  mechanisms  currently  used  to 
assure  the  quality  of  disseminated 
information. 

The  Office  Director  with  primary 
responsibility  is  also  responsible  for 


ensuring  the  utility  and  integrity  of  the 
information  disseminated  by  his  or  her 
office.  Information  is  useful  only  if  it 
can  be  retrieved.  Therefore,  the  Office 
Director  should  ensure  that  information 
published  on  the  NCUA's  Web  site  is 
retrievable  by  the  public. 

For  all  proposed  collections  of 
information  under  the  Paperwork 
Reduction  Act  (PRA),  NCUA  should 
demonstrate  in  its  PRA  clearance 
submissions  to  OMB  that  the  proposed 
collection  of  information  will  result  in 
information  that  will  be  collected, 
maintained  and  used  in  a  way 
consistent  with  OMB  and  NCUA 
information  quality  guidelines. 

The  security  and  integrity  of  agency 
information  is  addressed  in  NCUA 
Instruction  No.  13500.04.  "Agency- 
Wide  Information  Security  Policy  & 
Procedures"  and  the  NCUA  agency- 
wide  electronic  systems  records 
retention  schedule.  Office  Directors  are 
responsible  for  ensuring  that 
information  is  protected  from 
unauthorized  revision,  falsification, 
corruption,  and  intentional  or 
inadvertent  destruction.  In  particular, 
the  originating  Office  Director  is 
responsible  for  ensuring  that  the  record 
copy  of  information  products  is  filed  in 
the  appropriate  official  record  keeping 
system  and  included  in  an  approved 
records  retention  schedule.  All  NCUA 
employees  are  responsible  for  following 
security  procedures  intended  to 
safeguard  sensitive  information.  The 
originating  Office  Directors  are  required 
to  review  and  update  the  security  plans 
for  their  systems  each  year.  The  CIO 
provides  an  ongoing  security-training 
program  for  agency  staff.  NCUA  also  has 
a  comprehensive  internal  control 
program,  including  management, 
operational  and  technical  controls, 
designed  to  protect  the  integrity  of 
agency  systems  and  information.  The 
CIO,  the  Information  Security  Officer, 
and  the  Records  Officer  of  NCUA  advise 
the  Office  Directors  and  other 
employees,  as  needed  on  the 
implementation  of  appropriate  security 
and  records  management  procedures. 

The  originating  Office  Director  is  to 
review  disseminated  information  on  a 
regular  basis,  including  information  on 
the  NCUA  Web  site,  to  ensure  that 
information  is  current,  timely,  and 
correct. 

Process  for  Ensuring  Quality  of 
Information  at  a  Level  Higher  Than  the 
Basic  Standard 

Some  of  the  information  disseminated 
by  NCUA  is  influential,  meaning  that 
the  "information  will  have  or  does  have 
a  clear  and  substantial  impact  on 
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important  public  policies  or  important 
private  sector  decisions."  Id  at  8455. 
OMB  has  instructed  the  agencies  to 
take  into  account  their  missions  in 
determining  whether  the  information 
thev  disseminate  is  influential.  NCUAs 
primary  mission  is  tf)  ensure  the  safety 
and  soundness  of  federally  insured 
credit  unions.  NCUA  collects  financial 
data  from  credit  unions  and  produces 
statistical  reports  based  on  that  data. 
This  information  is  potentially 
influential.  Both  the  individual  credit 
union  data  and  the  statistical  reports  are 
made  available  to  the  public  These 
reports  assist  the  NCUA  in  its  functions 
as  regulator  and  insurer,  as  well  as 
credit  unions  and  the  public  in  their 
financial  decisions.  The  information  is 
considered  influential  if  important 
public  policies  or  important  private 
sector  decisions  are  made  based  on  it 
To  ensure  the  accuracy  of  the  original 
data.  NCUA  staff  or  the  appropriate  state 
regulator  reviews  it  for  accuracy.  The 
data  is  then  collected  by  NCUAs  Office 
of  Examination  and  Insurance  (E&I)  and 
reviewed  for  discrepancies.  E&I  then 
prepares  summary  statistical  and  trend 
reports  for  distribution  to  the  general 
public.  The  original  data  on  which  these 
statistical  and  trend  reports  are  based  is 
available  to  the  public,  making  the 
statistical  and  trend  reports 
reproducible  Ever\  possible  step  is 
taken  to  ensure  the  accuracy  of  the 
underlving  data.  The  computer  program 
used  bv  credit  unions  for  their  initial 
submission  of  the  call  report  data  is 
designed  to  detect  errors  before 
submission.  Next,  the  credit  union's 
examiner  or  the  appropriate  state 
regulator  reviews  the  call  report  to 
assure  that  the  information  is  accurate. 
Finally,  the  summarv'  information  for 
federallv-insured  credit  unions  is 
reviewed  bv  E&I  to  detect  any  errors. 
With  these  steps  in  place.  NCUA  is 
assuring  the  accuracy  and 
reproducibility  of  information  that  is 
potentially  influential. 

Administrative  Correction  Methods 

Background 

NCUA  has  developed  a  procedure  to 
seek  correction  of  information  under 
Section  515  These  procedures  are 
designed  to  l>e  flexible,  appropriate  to 
the  nature  and  timeliness  of  the 
information  disseminated  and 
incorporated  into  NCUAs  information 
resources  management  and 
administrative  practices.  An  affected 
person  may  request  correction  of 
information  disseminated  by  NCl'A.  .^n 
affected  person  means  anyone  who  mav 
benefit  or  be  harmed  by  the 
disseminated  information.  Documents 


and  information  disseminated  but 
neither  authored  by  NCUA  nor  adopted 
as  representing  NCUAs  views  are  not 
covered  bv  these  guidelines. 

Certain  disseminations  of  information 
include  a  comprehensive  public 
comment  process,  e.g..  notices  of 
proposed  rulemaking.  The 
administrative  correction  method 
described  in  these  guidelines  does  not 
apply  to  such  documents.  Persons 
questioning  information  disseminated 
in  such  a  document  must  submit 
comments  as  directed  in  that  document. 
In  cases  where  NCUA  disseminates  a 
study,  analysis,  or  other  information 
prior  to  the  final  agency  action,  request 
for  correction  will  be  considered  prior 
to  the  final  agency  action  if  NCUA  has 
determined  that  an  earlier  response 
would  not  unduly  delay  issuance  of  the 
agency  action  and  the  complainant  has 
shown  a  reasonable  likelihood  of 
suffering  actual  harm  from  NCUA's 
dissemination  if  N(;UA  does  not  resolve 
the  complaint  prior  to  the  final  agency 
action. 

Procedure 

An  affected  person  mav  submit  his  or 
her  request  to  NCUAs  CK3.  and  the  CIO 
will  forward  it  to  the  appropriate  NCUA 
Office  Director  for  a  determination.  All 
requests  should  be  addressed  to:  Chief 
Information  Officer.  Office  of  Chief 
Information  Officer,  National  Credit 
Union  Administration.  1775  Duke 
Street.  Alexandria.  Virginia  22314- 
3428 

The  request  should  state  that  the 
correction  of  information  is  submitted 
under  section  515  of  Public  Law  106- 
554  and  include  the  requester's  name 
and  mailing  address.  The  request  should 
describe  the  information  asserted  to  be 
incorrect,  including  the  name  of  the 
report  or  data  product  where  the 
information  is  located,  the  date  of 
issuance,  and  a  detailed  description  of 
the  information  to  be  corrected.  The 
request  should  also  state  specifically 
why  the  information  does  not  comply 
with  NCUA  or  OMB  guidelines  and 
should  be  corrected,  and,  if  possible, 
recommend  specifically  how  it  should 
be  corrected,  and  provide  any 
supporting  documentary  evidence,  such 
as  comparable  data  or  research  results 
on  the  same  topic  to  help  in  the  review 
of  the  request 

If  the  Office  Director  determines  that 
a  request  does  not  reasonably  describe 
the  disseminated  information  the 
requester  asserts  to  be  incorrect,  the 
Office  Director  will  either  advise  the 
requester  what  additional  information  is 
needed  to  identify'  the  particular 
information  or  otherwise  state  why  the 
request  is  insufficient. 


The  Office  Director  will  coordinate 
with  the  appropriate  NCUA  officials  to 
determine  whether  or  not  to  correct 
information.  The  nature,  influence,  and 
timeliness  of  the  information  involved, 
the  significance  of  the  correction  on  the 
use  of  the  information,  and  the 
magnitude  of  the  correction  will 
determine  the  level  of  review  and  the 
degree  and  manner  of  any  corrective 
action. 

The  Office  Director  will  respond  to  a 
request  within  60  calendar  days.  The 
response  will  explain  the  findings  of  the 
review  and  the  actions  NCUA  will  take. 
If  NCUA  denies  the  request,  the 
response  will  explain  the  right  to  an 
appeal  and  how  to  apply  for  it.  The 
Office  Director  may  extend  the  60  days 
for  up  to  30  more  business  days.  If 
extended,  the  Office  Director  will  send 
an  interim  response  that  states  why 
more  time  is  needed  and  when  a 
response  may  be  expected.  The  60-day 
response  period  begins  on  the  day  the 
request  is  received  by  the  CIO. 

A  denial  of  a  request  to  correct  a 
record  may  be  appealed  to  the  CIO 
within  30  calendar  days  of  the  date  of 
the  denial  letter.  Appeals  must  be  in 
writing,  state  the  basis  for  the  appeal, 
and  provide  any  supporting 
documentation.  Appeals  must  be 
addressed  to  the  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  National  Credit  Union 
Administration,  1775  Duke  Street. 
Alexandria,  VA  22314-3428.  Appeals 
must  be  decided  within  60  calendar 
days  unless  the  CIO,  for  good  cause, 
extends  the  period  for  an  additional  30 
calendar  days.  If  extended,  the  CIO  will 
send  an  interim  response  that  states 
why  more  time  is  needed  and  when  a 
response  may  be  expected.  The  CIO  will 
notify  the  appellant  whether  his  or  her 
request  was  granted  or  denied  and  what 
corrective  action,  if  any,  the  NCUA  will 
take. 

These  procedures  for  correcting 
information  will  apply  to  information 
that  NCUA  disseminates  on  or  after 
October  1,  2002,  regardless  of  when  the 
agency  first  disseminated  the 
information. 

Annual  Reports  to  OMB 

NCUA  will  submit  an  annual  fiscal 
year  report  to  OMB  providing 
information,  both  quantitative  and 
qualitative,  on  the  number,  nature  and 
resolution  of  complaints  received  by  the 
agency  regarding  the  accuracy  of 
information  it  disseminates.  "The  report 
is  to  be  submitted  on  an  annual  fiscal 
vear  basis  no  later  than  January  1  of  the 
following  year.  The  first  report  will 
cover  fiscal  year  2003  and  will  be 
submitted  to'  OMB  bv  January'  1.  2004. 
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Definitions 

1 .  Dissemination  means  NCUA 
initiated  or  sponsored  distribution  of 
information  to  the  public. 
Dissemination  does  not  include 
distribution  limited  to  government 
employees  or  agency  contractors  or 
grantees;  intra-agency  or  inter-agency 
use  or  sharing  of  government 
information;  and  responses  to  requests 
for  agency  records  imder  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act  or 
other  similar  law. 

2.  Influential  means  that  NCUA  can 
reasonably  determine  that 
dissemination  of  the  information  will 
have  or  does  have  a  clear  and 
substantial  impact  on  important  public 
policies  or  important  private  sector 
decisions. 

3.  Information  means  any 
commimication  or  representation  of 
knowledge  such  as  fact  or  data,  in  any 
medium  or  form,  including  textual, 
numerical,  graphic,  cartographic, 
narrative  or  audiovisual  forms,  whether 
on  paper,  film  or  electronic  media  and 
whether  disseminated  via  fax, 
recording,  machine  readable  data  or 
Web  site.  This  definition  includes 
information  from  NCUA's  web  page,  but 
does  not  include  the  provision  of 
hyperlinks  to  information  that  others 
disseminate.  It  also  does  not  include 
distribution  limited  to  correspondence 
with  individuals  or  persons,  press 
releases  that  announce  or  give  public 
notice  of  information  that  the  NCUA  has 
disseminated  elsewhere,  archival 
records,  public  filings,  subpoenas, 
adjudicative  processes  or  opinions, 
unless  that  opinion  is  the  NCUA's 
official  point  of  view. 

4.  Integrity  refers  to  the  seciuity  of 
information — protection  of  the 
information  from  unauthorized  access 
or  revision,  to  ensure  that  the 
information  is  not  compromised 
through  corruption  or  falsification. 

5.  Objectivity  involves  two  distinct 
elements,  presentation  and  substance. 
Objectivity  in  presentation  requires 
NCUA  to  present  disseminated 
information  in  an  accurate,  clear, 
complete,  and  unbiased  manner.  To 
accomplish  this,  NCUA  must  assure  that 
the  information  is  presented  within  a 
proper  context.  NCUA  will  identify  the 
sources  of  the  disseminated  information 
(to  the  extent  possible,  consistent  with 
confidentiality  protections)  and,  in  a 
financial  or  statistical  context,  the 
supporting  data  and  models,  so  that  the 
public  can  assess  for  itself  whether  there 
may  be  some  reason  to  question  the 
objectivity  of  the  sources.  Where 
appropriate,  data  will  have  full, 


accurate,  transparent  documentation, 
and  error  sources  affecting  data  quality 
will  be  identified  and  disclosed  to  users. 

Objectivity  in  substance  requires 
NCUA  to  disseminate  accurate,  reliable 
and  unbiased  information.  To 
accomplish  this,  in  a  financial  or 
statistical  context,  NCUA  must  assure 
that  sound  statistical  and  research 
methods  are  used  to  generate  the 
original  and  supporting  data  and  the 
conclusions  that  flow  from  the  data.  If 
NCUA  disseminates  influential 
information,  it  must  assure  that  its 
conclusions  are  capable  of  being 
substantially  reproduced. 

6.  Quality  is  an  encompassing  term 
comprising  utility,  objectivity,  and 
integrity.  Therefore,  the  guidelines 
sometimes  refer  to  these  four  terms 
collectively,  as  "quality." 

7.  Reproducibility  means  that 
information  is  capable  of  being 
substantially  reproduced  subject  to  an 
acceptable  degree  of  impreciaion. 

8.  Utility  refers  to  the  usefulness  of 
the  information  to  its  intended  users, 
including  the  public.  In  assessing  the 
usefulness  of  information  that  NCUA 
disseminates  to  the  public,  NCUA  will 
consider  the  uses  of  the  information  not 
only  from  the  perspective  of  the  agency 
but  also  from  the  perspective  of  the 
public.  As  a  result,  when  transparency 
of  information  is  relevant  for  assessing 
the  information's  usefulness  from  the 
public's  perspective,  NCUA  will  take 
care  to  ensure  that  transparency  has 
been  addressed  in  its  review  of  the 
information.  Transparency  refers  to  a 
clear  description  of  the  methods,  data 
sources,  assumptions,  outcomes  and 
related  information  that  will  allow  a 
data  user  to  understand  how 
information  was  produced. 

Authorities:  Section  515  of  the  Treasury 
and  General  Government  Appropriations  Act 
for  Fiscal  Year  2001  (Pub.  L.  106-554:  H.R. 
5658)  and  the  Office  of  Management  and 
Budget  Final  Guidelines,  67  FR  8452 
February  22,  2002. 

By  the  National  Credit  Union 
Administration  Board  on  October  4,  2002. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  02-25932  Filed  10-10-02;  8:45  am] 

BIUJNG  CODE  7535-01 -F 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Gottry,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington.  DC  20506; 
telephone  (202)  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Himianities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5.  United 
States  Code. 

1.  Date:  October  22,  2002. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
I*reservation  and  Access  at  the  July  1 . 
2002  deadline. 

2.  Date:  October  25,  2002. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  A15. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1, 
2002  deadline. 

3.  Date:  October  29,  2002. 
Time;  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
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Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  luly  1 . 
2002  deadline 

Heather  Gottry. 

Acting  Advisory  Committee  Management 

Officer 

[FR  Doc.  02-26035  Filed  10-10-02.  8  45  am) 

BILUNG  CODE  7536-01 -P 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

SES  Performance  Review  Board 

agency:  National  Endowment  for  the 
Arts 

action:  Notice, 

SUMMARY:  Notice  is  hereby  given  of  the 
names  of  members  of  the  Performance 
Review  Board  for  the  National 
Endowment  for  the  Arts  This  notice 
supercedes  all  previous  notices  of  the 
PRB  membership  of  the  Agency 

DATES:  I'pon  publication 

FOR  FURTHER  INFORMATION  CONTACT: 

Maxine  C  Jefferson.  Director  of  Human 
Resources.  National  Endowment  for  the 
Arts.  1 100  Pennsylvania  Avenue.  N\V  . 
Room  627.  Washington.  DC  20506.  12021 
682-5405 

SUPPLEMENTARY  INFORMATION:  Sec 

4314(c)(1)  through  (5)  of  Title  5.  U.S.C. 
requires  eac;h  agencv  to  establish,  in 
accordance  with  regulations  prescrilu-d 
bv  the  Office  of  Personnel  Management, 
one  or  more  .SES  Performanc:p  Re\  lew 
Boards  The  B<iard  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any  response  b\ 
the  senior  executive,  and  make 
recommendations  to  the  appointing 
authoritv  relative  to  the  performance  of 
the  senior  executive 

The  following  persons  have  been 
selected  to  ser\e  on  the  Performance 
Review  Board  of  the  .National 
Endowment  for  the  Arts:  Eileen  B 
Mason.  Senior  Deputy  Chairman. 
Laurence  M   Baden.  Deputy  Chairman 
for  Management  and  Budget.  .A.lfn^d  B 
Spfillman.  jr  .  Deputy  Chairman  for 
Guidelines.  Panel,  and  Council 
Operations.  Ann  G  Kingston, 
Congressional  and  White  House  Liaison. 
Michael  R.  Burke.  Chief  Information 
Officer. 

Murray  R.  Welsh. 

Director  at  Admmfitrative  Senices.  National 

Endowmfnt  lor  tht'  Arts 

|FR  Dot    02-2i<1t)8  Filed  10-10-02:  8:45  ami 

BILLING  COOE  7536-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L  95-541) 

AGEP4CY:  National  Science  Foundation. 
ACTK)N:  Notice  of  Permit  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
.\ntarctic  C^onservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  part  670  of  the  Code  of  Federal 
Regulations  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application-bv  November  5.  2002. 
Hermit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below 

ADDRESSES:  (Comments  should  be 
addressed  to  Permit  Office.  Room  755, 
Office  of  Polar  Programs.  National 
Science  Foundation.  4201  Wilson 
Boulevard,  .Arlington.  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  C,  Kennedy  at  the  above 
address  or  (7U.1)  292-7405 
SUPPLEMENTARY  INFORMATION:  The 
National  .Science  Foundation.as  directed 
by  the  .\ntarctic  Conser\ation  Act  of 
1978  (Pub.  L.  95-541).  has  developed 
regulations  that  implement  the  "Agreed 
Measures  for  the  (Conservation  of 
.\ntarctic  Fauna  and  Flora"  for  all 
United  States  citizens  The  Agreed 
Measures,  developed  by  the  Antarctic 
Treaty  Consultative  Parties, 
rei  nminended  f'stablishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas 
re(jui''ing  special  protection.  The 
regulations  tjstablish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  .Sites  of  Special  Scientific 
Interest 

The  applications  received  are  as 
follows; 

IPermit  .Application  No   200.3-01.3l 

1   Applicant:  Arthur  L.  DeVries,  524 
BurriU  Hall.  Department  of  .\nimal 
Biology.  University  of  Illinois.  LIrbana. 
IL  61801. 

Activity  far  Which  Permit  is 
Rftliifstfd  Introduce  non-indigenous 
species  into  .Antarctica.  The  applicant 
plans  to  bring  approximately  5  million 


frozen  brine  shrimp  (Artemia 
franciscana)  egg  cysts  to  Antarctica  to  be 
used  as  food  for  Ajitarctic  larval  fishes. 
The  brine  shrimp  will  be  hatched  in 
+20°C  seawater  in  incubators  in  the 
Crary  Science  and  Engineering  Center  at 
McMurdo  Station.  The  hatched  larva 
will  be  concentrated  to  the  consistency 
of  a  thiclc  soup,  frozen  into  2  cubic 
centimeter  cubes  at  -  80°C  and  fed  to 
Dragon  fish  larva  (Gymonodraco 
acuticeps).  The  larva  will  be  held  in 
small  r\inning  seawater  aquaria  with  the 
outlet  screened  with  a  mesh  sufficiently 
small  to  prevent  escape  of  the  dead 
brine  shrimp,  as  well  as  the  fish  larva. 
Residual  dead  brine  shrimp  will  be 
retrieved  from  the  aquaria,  autoclaved 
and  disposed  of  as  biological  waste. 

Location:  Crary  Science  and 
Engineering  Center.  McCrudo  Station. 
Antarctica. 

Dates:  November  5,  2002  to  February 
28. 2003. 
[Permit  Application  No.  2033-0141 

2.  Applicant:  Gary  D.  Miller.  Biology 
Department.  University  of  New  Mexico. 
Albuquerque.  NM  87131. 

Activity  for  Which  Permit  is 
Requested:  Take  and  Import  into  the 
L^nited  States.  The  applicant  plans  to 
continue  analysis  of  the  phylogenetic 
relationships,  population  genetics,  and 
diseases  of  Antarctic  seabirds.  The 
applicant  will  embark  on  a 
circumnavigation  cruise  of  the  Antarctic 
this  season  and  plans  to  collect  small 
tissue  samples  from  fresh  or  frozen 
carcasses  of  various  seabirds.  with  a 
main  focus  on  collecting  samples  from 
Emperor  penguin  carcasses.  The  cruise 
will  allow  access  to  a  number  of 
Emperor  penguin  rookeries,  as  well  as 
other  sites.  No  more  than  fifteen 
samples  will  be  collected  from  a  single 
site.  Tissue  samples  will  be 
homogenized  and  put  into  a  buffer 
solution  to  stabilize  the  DNA.  As  part  of 
this  collaborative  work,  chick  carcasses 
will  be  inspected  for  the  presence  of 
Bursa  of  Fabricius,  which  will  be 
excised  and  preserved  for  PCR  testing 
for  the  presence  of  viruses.  The  Bursa 
samples  will  be  returned  to  Dr.  Geoff 
Shellam's  lab  in  Perth,  Australia, 
whereas  all  other  samples  will  be 
imported  to  the  U.S.  and  processed  at 
the  University  of  New  Mexico. 

Location:  Ballenv  Islands.  Shirley 
Island.  Haswell  Island,  Vestfold  Hills. 
Larsemann  Hills.  Scullin  and  Murray 
Monoliths,  Cape  Darnley.  Auster 
Rookery.  Kloa  Point,  Proclamation 
Island.  Lazarev  Ice  Shelf.  Atka  Bay, 
Elephant  Island.  Pourquoi  Pas  Island. 
Cape  Hallett.  and  Cape  Adare. 

Dates:  November  15,  2002  to 
November  15,  2003. 
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[Permit  Application  No.  2003-0141 

3.  Applicant:  Joan  Miller,  P.O.  Box 
237,  Tesuque,  NM  87574. 

Activity  for  Which  Permit  is 
Requested:  Enter  Antarctica  Specially 
Protected  Areas.  The  applicant  proposes 
to  enter  several  ASPA's  on  Ross  Island 
to  photograph  the  exterior  and  interior 
of  the  historic  huts.  The  photographs 
will  be  used  to  illustrate  the  efforts  to 
preserve  historic  materials  from  attack 
by  fungi  and  bacteria.  In  addition, 
images  will  be  used  in  a  book 
documenting  the  history  of  human 
habitation  in  Antarctica,  and  will 
chronicle  the  use  of  various  materials 
used  for  structures,  clothing,  transport, 
and  communication  hom  the  early 
1900's  through  the  present. 

Location: 
ASPA  #154 — Cape  Evans  Historic  Site 
ASP  A  #156 — Hut  and  Associated 

artifacts.  Backdoor  Bay,  Cape  Royds, 

Ross  Island 
ASPA  #157— Discovery  Hut,  Hut  Point. 

Ross  Island 

Dates:  October  7,  2002  to  January  23, 
2003. 

Nadene  G.  Kennedy, 

Permit  Officer.  Office  of  Polar  Programs. 
[FR  Doc.  02-26029  Filed  10-10-02;  8:45  am] 
BILLING  CODE  75S6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-188] 

Notice  of  License  Renewal  Application 
for  Facility  Operating  License;  Kansas 
State  University 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  a  license 
renewal  application  from  the  Kansas 
State  University  dated  September  12. 
2002.  filed  pursuant  to  section  104c  of 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  for  the  necessary 
license  to  operate  a  TRIGA  nuclear 
reactor  for  an  additional  20-year  period. 
The  reactor  is  located  at  the  Kansas 
State  University,  Manhattan,  Kansas.  It 
is  also  proposed  for  operation  for 
educational  training  and  research  at  a 
steady  state  power  level  of  500 
kilowatts,  an  increase  of  250  kilowatts 
from  its  previous  steady  state  power 
level  of  250  kilowatts,  and  with  pulse 
maximum  reactivity  insertions  of  $3.00. 
an  increase  of  $1.00  from  its  previous 
limit  of  $2.00.  The  acceptability  of  the 
tendered  application  for  docketing  and 
other  matters,  including  an  opportunity 
to  request  a  hearing,  will  be  the  subject 
of  a  subsequent  Federal  Register  notice. 


Copies  of  the  application  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or  electronically  from  the 
Publicly  Available  Records  (PARS) 
component  of  the  NRC's  Agencywide 
Documents  Access  and  Management 
System  (ADAMS).  The  ADAMS  Public 
Electronic  Reading  Room  is  accessible 
from  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.htmL 

If  you  do  not  have  access  to  ADAMS, 
or  if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  please 
contact  the  NRC  Public  Document  Room 
(PDR)  Reference  staff  at  1-800-397- 
4209,  301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Dated  in  Rockville,  Maryland,  this  4th  day 
of  October  2002. 

For  the  Nuclear  Regulatory  Commission. 
Robert  L.  Dennig, 

Acting  Program  Director,  Operating  Reactor 
Improvements  Program.  Division  of 
Regulatory  Improvement  Programs.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  02-25992  Filed  10-10-02;  8:45  am] 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.:  40-08155] 

Notice  Of  Consideration  of  Amendment 
Request  for  H.C.  Starci(,  Inc., 
Coidwater,  Ml,  Site  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Source  Material  License  No.  STB-1161 
to  authorize  decommissioning  of  the 
H.C.  Starck,  Inc.  facilities  in  Coidwater. 
Michigan.  This  license  issued  to  H.C. 
Starck.  Inc..  authorizes  the  possession  of 
a  maximum  of  44  kilograms  of  natural 
thorium  for  the  processing  of  thorium 
oxide  in  the  form  of  a  thorium-nickel 
powder  into  ingots  and  sheets.  As  a 
result  of  conducting  these  licensed 
operations,  the  H.C.  Starck  site  is 
radiologically  contaminated  with  loose 
and  fixed  surface  contamination  on 
some  interior  building  surfaces  and 
equipment. 

On  June  4.  2002.  the  licensee     • 
submitted  a  site  decommissioning  plan 
(SDP)  to  NRC  for  review.  The  SDP 
indicates  that  long-term  doses  from  the 
contaminated  material  at  current  levels 
are  in  excess  of  the  requirements  of  the 
Radiological  Criteria  for  License 
Termination  rule  (10  CFR  part  20. 
Subpart  E).  Therefore,  the  licensee 


proposes  to  decontaminate  the  site  to 
levels  that  will  meet  the  requirements  of 
the  Radiological  Criteria  for  License 
Termination  rule  and  allow  the  site  to 
be  released  for  unrestricted  use. 

If  the  NRC  approves  this  request,  the 
approval  will  be  docxmiented  in  a 
license  amendment  to  NRC  License 
STB-1161.  However,  prior  to  the 
approval  and  issuance  of  the 
amendment,  NRC  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment. 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  a 
license  amendment  falling  within  the 
scope  of  Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,  "  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  Sec.  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  Sec. 
2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary  by 
mail  or  facsimile  (301^15-1101) 
addressed  to:  The  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  Attention:  Rulemaking  and 
Adjudications  Staff. 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  bv  delivering  it  personally,  or  by 
mail,  to; 

1.  The  apphcant.  H.C.  Starck.  Inc.. 
460  Jay  Street.  Coidwater.  Ml  49036. 
Attention  Dave  Meendering.  Plant 
Manager,  and. 

2.  The  NRC  staff.  General  Counsel,  by 
mail,  addressed  to  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555^001   In 
addition  to  meeting  other  applicable 
requirements  of  10  CFR  part  2  of  the 
NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

a.  The  interest  of  the  requester  in  the 
proceeding: 

b.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  Sec.  2.1205(h): 
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c.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and. 

3.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timelv  in 
accordance  with  Sec  2  1205(d) 

For  Further  Information  The 
application  for  the  license  amendment 
and  supporting  documentation  are 
available  for  review  at  NRCs  Public 
Electronic  Reading  Room,  at  http:// 
vwvif  nr(  ^uvrfodin'^-rm/adums  html 
The  accession  |file|  number  for  this 
document  is  MLU22550372  Any 
questions  with  respect  to  this  action 
should  be  referred  to  \U  William  Snell. 
Decommissioning  Branch.  Region  III, 
U.S  Nuclear  Regulatory  Commissicjn, 
801  VVarrenville  Road.  Lisle.  IL  605J2- 
4.J51   Telephone:  (630)  829-9871. 

Dated  at  Lisle.  Illinois,  this  4th  day  of 
0<  tobT  2oo: 
Christopher  G.  Miller. 
Chief.  Decommissioning  Branch.  Division  of 
Xuclear  Material  Safety.  Begiun  III. 
IFR  Dor   02-25«»0.3  Filed  10-10-02.  8:45  ami 

BILUNG  COOC  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  72-17] 

Portland  General  Electric  Company; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Regarding  the 
Proposed  Amendment  to  Materials 
License  No.  SNM-2S09 

The  r   ,S   Nuclear  Regulatory 
Commission  (.MRC  or  Commissionl  is 
considenng  issuance  of  an  amendment, 
pursuant  to  10  CFR  72.56.  to  .Special 
Nuclear  Matenal  License  No  2509 
(SN7^-2509|  held  by  Portland  General 
Electric  Company  (PGE)  for  the  Trojan 
independent  spent  fuel  storage 
installation  (ISFSI).  The  requested 
amendment  would  revise  the  ISFSI 
license  (SN'M-2509)  and  the  Technical 
Specifications  (TS)  of  SNM-2509  to 
specifically  permit  the  use  of  portions  of 
the  Holtec  International  dry  storage  casit 
svstem  to  store  spent  fuel  at  the  Trojan 
ISFSI 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action:  By 
letter  dated  October  26.  2001 .  as 
supplemented.  PGE  requested  an 
amendment  to  revise  the  license  (SN'M- 
2509)  and  the  TS  of  SNM-2509  for  the 
Trojan  ISFSI  The  changes  would 
specifically  permit  the  use  of  the  Holtet; 
International  Multi-Purpose  Canister 
(MFC)  to  store  spent  fuel  The  Holtec 
International  MFC  is  proposed  to  be 


compatible,  with  minor  modification,  to 
the  pre-existing  TranStor  concrete  cask 
design  at  the  Trojan  ISFSI  currently 
designed  for  use  with  the  TranStor 
pressurized  water  reactor  fuel  (PWR) 
bdsk.et  This  amendment  requests  the 
TranStor  PWR  basket  design  be 
supplanted  with  the  Holtec 
International  MPC  design.  No  changes 
to  the  specifications  for  the  fuel  to  be 
stored  at  the  Trojan  ISFSI  were 
requested. 

Seed  for  the  Proposed  Action  The 
proposed  action  is  net:essary  to  allow 
for  storage  of  spent  fuel  in  dry  casks. 
PGE  was  licensed  to  use  the  TranStor 
Storage  System  for  SNF  comprised  of 
the  I  oncrete  cask  and  PWR  basket.  The 
PWR  basket  design  was  subsequently 
determined  to  be  unusable.  Without  this 
amendment  PCiE  will  be  unable  to  load 
spent  nuclear  fuel  (SNF)  at  the  Trojan 
site.  If  unable  to  store  SNF.  PGE  will  not 
be  able  to  lontinue  decommissioning  of 
the  Trojan  site  unless  an  alternative 
means  for  storing  SNF  is  found. 

Environmental  Impacts  of  the 
Proposed  Action  In  1999  the  NRC 
issued  a  license  to  PGE  to  construct  and 
operate  the  Tro|an  LSFSI.  Prior  to  this 
action  the  NRC  examined  the 
environmental  impacts  of  constructing 
and  operating  the  Tro|an  ISFSI  and 
issued  an  environmental  assessment 
ami  finding  of  no  significant  impact.  See 
61  FR  64378.  December  4.  1996.  The 
NRC  has  completed  its  evaluation  of  the 
proposed  actum  and  concludes  that 
granting  the  request  for  amendment  to 
allow  the  storage  of  spent  fuel 
assemblies  using  the  TranStor  concrete 
cask  and  Holtec:  International  MPC.  will 
not  int:rease  the  probability  or 
consequence  of  accidents  beyond  that 
bounded  by  previous  analysis  No 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite  With  regard  to  radiological 
impacts,  the  change  from  the  TranStor 
PWR  basket  design  to  the  Holtec 
International  MPC  design  will  yield  an 
increase  in  neutron  and  gamma  dose 
rates  at  the  cask  surface.  However,  the 
dose  rates  remain  below  regulatory 
limits  for  occupational  exposures  and 
public  radiation  exposures.  Moreover, 
the  dose  rates  comply  with  the 
applicable  regulatory  criteria  specified 
in  10  CFR  part  20,  and  10  CFR  72.104 
and  72.106  As  a  result,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

The  amendment  only  affects  the 
requirements  associated  with  the  design 
of  the  fuel  basket  and  does  not  affect 
non-radiological  plant  effluents  or  any 
other  aspects  of  the  environment. 
Therefore,  there  are  no  significant  non- 


radiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action: 
The  alternative  to  the  proposed  action 
would  be  to  deny  the  request  for 
amendment  [i.e..  the  "no-action" 
alternative).  Denial  of  the  proposed 
action  would  result  in  PGE  continuing 
to  store  SNF  in  the  Trojaii  spent  fuel 
storage  pool.  Without  dry  cask  storage. 
PGE  would  be  unable  to  continue  with 
decommissioning  of  the  Trojan  site.  The 
Trojan  Nuclear  Power  Plant  has  been 
permanently  shut  down.  Delaying 
decommissioning  of  the  Trojan  site  and 
maintaining  the  SNF  in  the  spent  fuel 
storage  pool  could  potentially  lead  to 
greater  occupational  exposure  than  dry 
cask  storage  due  to  the  proximity  of 
workers  to  the  fuel.  The  environmental 
impacts  of  the  alternative  action  could 
be  greater  than  the  proposed  action. 

Given  that  the  alternative  action  of 
denying  the  approval  for  amendment 
has  no  lesser  environmental  impacts 
associated  with  it.  and  considering  that 
the  proposed  action  would  result  in 
storage  of  fuel  at  the  Trojan  ISFSI, 
which  has  already  been  approved  under 
a  site  specific  license,  the  Commission 
concludes  that  the  preferred  alternative 
is  to  grant  this  amendment. 

Agencies  and  Persons  Consulted:  On 
September  17,  2002,  Mr.  Adam  Bless  of 
the  Oregon  Office  of  Energy.  Energy 
Resources  Division,  was  contacted 
regarding  the  proposed  action  and  had 
no  concerns. 

Finding  Of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
foregoing  Environmental  Assessment, 
the  Commission  finds  that  the  proposed 
action  of  granting  an  amendment  to 
permit  the  use  of  the  Holtec 
international  MPC  and  the  TranStor 
concrete  cask  to  store  SNF  at  the  Trojan 
ISFSI  will  not  significantly  impact  the 
quality  of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  amendment. 

For  further  details  with  respect  to  this 
amendment,  see  the  application  dated 
October  26,  2001,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  One  White 
Flint  North  Building,  11555  Rockville 
Pike,  Rockville,  MD  or  from  the 
publically  available  records  component 
of  NRC's  Agencywide  Documents 
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Access  and  Management  System 
(ADAMS)  under  Accession  No. 
ML013060075.  The  NRC  maintains 
ADAMS,  which  provides  text  and  image 
files  of  NRC's  public  documents.  These 
documents  may  be  accessed  through  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Docimient  Room  (PDR)  Reference 
staff  at  1  (800)  397^209,  (301)  415- 
4737  or  by  email  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  October.  2002. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director.  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  02-25991  Filed  10-10-02;  8:45  am] 
BILLING  COOE  75WMI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Procedures  for  Meetings 

Background 

This  notice  describes  procedures  to  be 
followed  with  respect  to  meetings 
conducted  pursuant  to  the  Federal 
Advisory  Committee  Act  by  the  Nuclear 
Regulatory  Commission's  (NRC's) 
Advisory  Committee  on  Nuclear  Waste 
(ACNW).  These  procedures  are  set  forth 
so  that  they  may  be  incorporated  by 
reference  in  future  notices  for 
individual  meetings. 

The  ACNW  advises  the  NRC  on 
technical  issues  related  to  nuclear 
materials  and  waste  management.  The 
bases  of  ACNW  review  include  10  CFR 
parts  20,  60,  61.  63.  70.  71,  and  72  and 
other  applicable  regulations  and 
legislative  mandates,  such  as  the 
Nuclear  Waste  Policy  Act,  the  Low- 
Level  Radioactive  Waste  Policy  Act  and 
amendments,  and  the  Uranium  Mill 
Tailings  Radiation  Control  Act,  as 
amended.  The  Conunittee's  reports 
become  a  part  of  the  public  record. 

The  ACNW  meetings  are  normally 
open  to  the  public  and  provide 
opportunities  for  oral  or  written 
statements  from  members  of  the  public 
to  be  considered  as  part  of  the 
Committee's  information  gathering 
process.  The  meetings  are  not 
adjudicatory  hearings  such  as  those 
conducted  by  the  NRC's  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  the 
Commission's  licensing  process.  ACNW 
meetings  are  conducted  in  accordance 


with  the  Federal  Advisory  Committee 
Act. 

General  Rules  Regarding  ACNW 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting  and  is  available  on  the  internet 
at  http://www.nrc.gov/ACRSACNW. 
There  may  be  a  need  to  make  changes 
to  the  agenda  to  facilitate  the  conduct  of 
the  meeting.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  manner  that,  in  his/her 
judgment,  will  facilitate  the  orderly 
conduct  of  business,  including  making 
provisions  to  continue  the  discussion  of 
matters  not  completed  on  the  scheduled 
day  during  another  meeting.  Persons 
planning  to  attend  the  meeting  may 
contact  the  Designated  Federal  Official 
specified  in  the  individual  Federal 
Register  Notice  prior  to  the  meeting  to 
be  advised  of  any  changes  to  the  agenda 
that  may  have  occurred.  This  individual 
can  be  contacted  between  7:30  a.m.  and 
3:30  p.m..  Eastern  Time. 

The  following  requirements  shall 
apply  to  public  participation  in  ACNW 
meetings: 

(a)  Persons  wishing  to  submit  written 
comments  regarding  the  agenda  items 
may  do  so  by  sending  a  readily 
reproducible  copy  addressed  to  the 
Designated  Federal  Official  specified  in 
the  Federal  Register  Notice  for  the 
individual  meeting  in  care  of  the 
Advisory  Committee  on  Nuclear  Waste. 
U.S.  Nuclear  Regulatory  Conmiission. 
Washington,  DC  20555.  Comments 
should  be  in  the  possession  of  the 
Designated  Federal  Official  prior  to  the 
meeting  to  allow  time  for  reproduction 
and  distribution.  Comments  should  be 
limited  to  topics  being  considered  by 
the  Committee.  Written  comments  may 
also  be  submitted  by  providing  a  readily 
reproducible  copy  to  the  Designated 
Federal  Official  at  the  beginning  of  the 
meeting. 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  Designated 
Federal  Official.  If  possible,  the  request 
should  be  made  five  days  before  the 
meeting,  identifying  the  topics  to  be 
discussed  and  the  amount  of  time 
needed  for  presentation  so  that  orderly 
arrangements  can  be  made.  The 
Committee  will  hear  oral  statements  on 
topics  being  reviewed  at  an  appropriate 
time  during  the  meeting  as  scheduled  by 
the  Chairman. 

(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  canceled 
or  rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
by  contacting  the  Designated  Federal 


Official  between  7:30  a.m.  and  3:30 
p.m..  Eastern  Time. 

(d)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  at  the  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting.  The  Designated  Federal 
Official  will  have  to  be  notified  prior  to 
the  meeting  and  will  authorize  the 
installation  or  use  of  such  equipment 
after  consultation  with  the  Chairman. 
The  use  of  such  equipment  will  be 
restricted  as  is  necessary  to  protect 
proprietary  or  privileged  information 
that  may  be  in  documents,  folders,  etc., 
in  the  meeting  room.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

(e)  A  transcript  is  Kept  for  certain 
open  portions  of  the  meeting  and  will  be 
available  in  the  NRC  Public  Document 
Room  (PDR),  One  White  Flint  North. 
Room  C)-1F21.  11555  Rockville  Pike, 
Rockville.  MD  20852-2738.  ACRS 
meeting  agenda,  transcripts,  and  letter 
reports  are  available  through  the  NRC 
Public  Document  Room  at  pdmnrc.gov. 
by  calling  the  PDR  at  1-800-394-4209. 
or  from  the  Publicly  Available  Records 
System  (PARS)  component  of  NRC's 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 
http://wwv^'nrc.gov/reading-rm/ 
adams.html  or  http ://\^■}^^^■. nrc.gov/ 
reading-rm/doc-coUections/ .  A  copy  of 
the  certified  minutes  of  the  meeting  will 
be  available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  appropriate  reproduction 
charges. 

(f)  Video  teleconferencing  service  is 
available  for  observing  open  sessions  of 
some  ACNW  meetings.  Those  wishing 
to  use  this  service  for  obser\ing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audio  Visual 
Technician,  (301-415-8066)  between 
7:30  a.m.  and  3:30  p.m.  Eastern  Time  at 
least  10  days  before  the  meeting  to 
ensure  the  availability  of  this  service. 
Individuals  or  organizations  requesting 
this  service  will  be  responsible  for 
telephone  line  charges  and  for  providing 
the  equipment  and  facilities  that  they 
use  to  establish  the  video 
teleconferencing  link.  The  availability  of 
video  teleconferencing  services  is  not 
guaranteed. 

ACNW  Working  Group  Meetings 

ACNW  Working  Group  meetings  will 
also  be  conducted  in  accordance  with 
these  procedures,  as  appropriate.  When 
Working  Group  meetings  are  held  at 
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locations  other  than  at  NRC  facilities, 
reprodurtinn  fa<  ilitifs  mav  not  be 
available  at  a  reasonable  cost. 
Accordinglv,  25  additional  copies  of  the 
materials  to  be  used  during  the  me«-tin^i 
should  be  provided  for  dislributioii  at 
such  meetings. 

Special  Provisions  When  Proprietanr- 
Sessions  Are  To  Be  Held 

If  it  IS  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involvinK  proprietary 
information,  persons  with  agreements 
permitting  access  t(j  such  inf()rmation 
mav  attend  those  portions  of  the  At^NVV 
meetings  where  this  material  is  being 
discussed  upon  <  onfirmatnm  that  sue  h 
agreements  are  effective  and  related  to 
the  material  hieing  discussed. 

The  Designated  F^'deral  (Iffu  ial 
should  be  inforiiied  iif  su(  h  an 
agreement  at  least  five  working  davs 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
in,uU'  reijarding  the  appiiiahilitv  of  the 
agret^ment  to  the  material  that  will  be 
discussed  during  the  meeting  The 
minimum  informatinn  provided  shmiid 
include  informatmn  regarding  the  dalf 
of  the  agreement,  the  scope  of  material 
ini  lud»'d  in  the  agreement  the  projec  t 
or  pro)e<  ts  invoKed  and  the  name-,  and 
titles  of  th»'  persons  signing  the 
agrffement  Additional  information  iiia\ 
be  requested  to  identify'  the  spetifu 
agreement  invoiypd   .A  copy  of  the 
exet:uted  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  nf  the  meeting  for 
admittance  to  the  closed  session 

Dated:  October  7.  2002. 
\ndrew  1..  Bates, 

.■\d\isor\  Cuinmittef  Managfment  Officer 
(FR  Dor   02-25987  Filed  10-10-02.  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Procedures  for  Meetings 

Background 

This  notice  describes  procedures  to  be 
followed  with  respect  to  meetings 
conducted  bv  the  Nuclear  Regulatory 
Commissions  (NR("'sl  .Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  pursuant  to  the  Federal 
.Advisory  Committee  Act  (FACA)  These 
procedures  are  set  forth  so  that  they  mav 
be  incorporated  bv  reference  in  future 
notices  for  individual  meetings 

The  .ACRS  is  a  statutory  group 
established  by  C(jngress  to  review  and 
report  on  nuclear  safety  matters  and 


applications  for  the  licensing  of  nuclear 
fa(  ilities  The  f'ommittee's  reports 
be(  ome  a  part  of  the  public  record. 

The  ACRS  meetings  are  conducted  in 
accordanc  e  with  FACA;  thev  are 
normally  open  to  the  public  and  provide 
opportunities  for  oral  or  written 
statements  from  members  of  the  public 
to  be  considered  as  part  of  the 
Ciommittee's  information  gathering 
process.  ACR.S  reviews  do  not  normally 
encompass  matters  pertaining  to 
envinmmental  impacts  other  than  those 
related  to  radiological  safety. 

The  .ACR.S  meetings  are  not 
ad)udicatory  hearings  such  as  those 
conducted  by  the  NRCs  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  the 
(  oiiiniissions  Ik  ensing  process. 

(ieneral  Rules  Regarding  ACRS 
Meetings 

.An  agenda  is  published  in  the  Federal 
Register  for  eai  h  full  Committee 
meeting  There  may  be  a  nt^d  to  make 
I  hanges  til  the  agenda  to  facilitate  the 
(  ondiK  t  of  the  meeting  The  Chairman 
of  the  Committee  is  empowered  to 
conduct  the  meeting  in  a  manner  that, 
in  his/her  judgment,  will  facilitate  the 
orderK  <  onduct  of  business,  including 
making  provisions  to  continue  the 
discussion  of  matters  not  (  ompleted  on 
the  scheduled  dav  on  another  meeting 
dav   Persons  planning  to  attend  the 
me«'ting  mav  (  onlact  the  Designated 
Federal  (Jfficial  specified  in  the  Federal 
Register  Notice  prior  to  the  meeting  to 
be  advised  of  anv  changes  to  the  agenda 
that  mav  have  occurred.  This  individual 
can  be  contac:ted  twtvveen  7:30  a.m.  and 
3:30  p  m  .  Kastern  Time 

The  following  requirements  shall 
applv  to  public  participation  in  ACRS 
full  Committee  meetings: 

(a)  Persons  wishing  to  submit  written 
comments  regarding  the  agenda  items 
m.iv  ilo  so  bv  sending  a  readilv 
reprodiK  ible  copy  addressed  to  the 
Desigiiatf'd  Federal  Official  specified  in 
the  Federal  Register  Notice,  care  of  the 
Ad\  isory  ( iommittee  on  Reactor 
Safeguards.  I'  S  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
("omments  should  be  limited  to  items 
being  considered  bv  the  Committee, 
(.omments  should  be  in  the  possession 
of  the  Designated  Federal  Official  prior 
to  the  meeting  to  allow  time  for 
reproduction  and  distribution.  Written 
comments  mav  also  be  submitted  by 
providing  a  readily  reproducible  copy  to 
the  Designated  Federal  Official  at  the 
beginning  of  the  meeting. 

fb)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  Designated 
Federal  Official   If  possible,  the  request 
should  be  made  five  days  before  the 


meeting,  identifying  the  topics  to  be 
discussed  and  the  amount  of  time 
needed  for  presentation  so  that  orderly 
arrangements  can  be  made.  The 
(Committee  will  hear  oral  statements  on 
topics  being  reviewed  at  an  appropriate 
time  during  the  meeting  as  scheduled  by 
the  Chairman. 

(c)  Information  regarding  topics  to  be 
discussed,  changes  to  the  agenda, 
whether  the  meeting  has  been  canceled 
or  rescheduled,  and  the  time  allotted  to 
present  oral  statements  can  be  obtained 
bv  contacting  the  Designated  Federal 
Official  between  7:30  a.m.  and  3:30 

p  m..  Eastern  Time. 

(d)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
permitted  at  the  discretion  of  the 
Chairman  and  subject  to  the  condition 
that  the  physical  installation  and 
presence  of  such  equipment  will  not 
interfere  with  the  conduct  of  the 
meeting  The  Designated  Federal 
Official  will  have  to  be  notified  prior  to 
the  meeting  and  will  authorize  the 
installation  or  use  of  such  equipment 
after  consultation  with  the  Chairman. 
The  use  of  such  equipment  will  be 
restricted  as  is  necessary  to  protect 
proprietary  or  privileged  information 
that  mav  be  in  documents,  folders,  etc.. 
in  the  meeting  room.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

(e)  A  transcript  is  Kept  for  certain 
open  portions  of  the  meeting  and  will  be 
available  in  the  NRC  Public  Document 
Room  (PDR),  One  White  Flint  North, 
RoomO-lF21.  11555  Rockville  Pike, 
Rockville.  MD  20852-2738.  ACRS 
meeting  agenda,  transcripts,  and  letter 
reports  are  available  through  the  NRC 
Public  Document  Room  at  pdr@nrc.gov, 
by  calling  the  PDR  at  1-800-394^209. 
or  from  the  Publicly  Available  Records 
System  (PARS)  coinponent  of  NRCs 
document  system  (ADAMS)  which  is 
accessible  from  the  NRC  Web  site  at 

/?  f  (p  .//vvH-w.  nrc.go  v'/read/ng-rm/ 
adamshtwl  or  bttp://wH'H-. nrc.gov/ 
reading-rm/ doc-collections/ .  A  copy  of 
the  certified  minutes  of  the  meeting  will 
be  available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  appropriate  reproduction 
charges. 

(f)  Video  teleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician, 
(301^15-8066)  between  7:30  a.m.  and 
3:30  p.m.  Eastern  Time  at  least  10  days 
before  the  meeting  to  ensure  the 
availability  of  this  service. 
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Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
video  teleconferencing  link.  The 
availability  of  video  teleconferencing 
services  is  not  guaranteed. 

ACRS  Subcoinmittee  Meetings 

In  accordance  with  the  revised  FACA, 
the  agency  is  no  longer  required  to 
apply  the  FACA  requirements  to 
meetings  conducted  by  the 
Subcommittees  of  the  NRC  Advisory 
Committees,  if  the  Subcommittee's 
recommendations  would  be 
independently  reviewed  by  its  parent 
Committee. 

The  ACRS,  however,  chose  to  conduct 
its  Subcommittee  meetings  in 
accordance  with  the  above  procedures, 
as  appropriate,  to  facilitate  public 
participation  and  to  provide  a  forum  to 
stakeholders  to  express  their  views  on 
regulatory  matters  being  considered  by 
the  ACRS.  When  Subcommittee 
meetings  are  held  at  locations  other  than 
at  NRC  facilities,  reproduction  facilities 
may  not  be  available  at  a  reasonable 
cost.  Accordingly,  25  additional  copies 
of  the  materials  to  be  used  during  the 
meeting  should  be  provided  for 
distribution  at  such  meetings. 

Special  Provisions  When  Proprietary 
Sessions  Are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  the  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  related  to 
the  material  being  discussed. 

The  Designated  Federal  Official 
should  be  informed  of  such  an 
agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 
included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  may 
be  requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting  for 
admittance  to  the  closed  session. 


Dated:  October  7,  2002. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[PR  Doc.  02-25988  Filed  10-10-02;  8:45  am] 
BILUNG  CODE  7590-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Proposed  Submission  of  Information 
Collection  for  0MB  Review;  Comment 
Request;  Survey  of  Nonparticlpating 
Single  Premium  Group  Annuity  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OMB  approval. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  approval, 
under  the  Paperwork  Reduction  Act.  of 
a  collection  of  information  that  is  not 
contained  in  a  regulation  (OMB  control 
number  1212-0030;  expires  January  31. 
2003).  This  voluntary  collection  of 
information  is  a  quarterly  survey  of 
insurance  company  rates  for  pricing 
aimuity  contracts.  The  survey  is 
conducted  by  the  American  Council  of 
Life  Insxu-ers  for  the  PBGC.  This  notice 
informs  the  public  of  the  PBGC's  intent 
and  solicits  public  comment  on  the 
collection  of  information. 
DATES:  Comments  should  be  submitted 
by  December  10.  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel,  suite 
340.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW.. 
Washington,  DC  20005-4026,  or 
delivered  to  that  address  during  normal 
business  hours. 

Copies  of  the  collection  of 
information  may  be  obtained  without 
charge  by  writing  to  the  PBGC's 
Communications  and  Public  Affairs 
Department  at  the  above  address  or  by 
visiting  that  office  or  calling  202-326- 
4040  during  normal  business  hours. 
(TTY  and  TDD  users  may  call  the 
Federal  relay  service  toll-free  at  1—800— 
877-8339  and  ask  to  be  connected  to 
202-326-4040.) 

FOR  FURTHER  INFORMA'PON  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (TTY  and  TDD  users  may  call 
the  Federal  relay  service  toll-free  at  1- 
800-877-8339  and  request  connection 
to  202-326-4024), 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation's 


regulations  prescribe  actuarial  valuation 
methods  and  assumptions  (including 
interest  rate  assumptions)  to  be  used  in 
determining  the  actuarial  present  value 
of  benefits  under  single-employer  plans 
that  terminate  (29  CFR  part  4044)  and 
under  multiemployer  plans  that 
undergo  a  mass  withdrawal  of 
contributing  employers  (29  CFR  part 
4281).  Each  month  the  PBGC  publishes 
the  interest  rates  to  be  used  under  those 
regulations  for  plans  terminating  or 
undergoing  mass  withdrawal  during  the 
next  month. 

The  interest  rates  are  intended  to 
reflect  current  conditions  in  the 
investment  and  annuity  markets.  To 
determine  these  interest  rates,  the  PBGC 
gathers  pricing  data  from  insurance 
companies  that  are  providing  annuity 
contracts  to  terminating  pension  plans 
through  a  quarterly  "Survey  of 
Nonparticipating  Single  Premium  Group 
Annuity  Rates."  The  survey  is 
distributed  by  the  American  Council  of 
Life  Insurers  and  provides  the  PBGC 
with  "blind"  data  (i.e..  is  conducted  in 
such  a  way  that  the  PBGC  is  unable  to 
match  responses  with  the  companies 
that  submitted  them). 

The  survey  is  directed  at  insurance 
companies  that  have  volunteered  to 
participate,  most  or  all  of  which  are 
members  of  the  American  Council  of 
Life  Insurers.  The  survey  is  conducted 
quarterly  and  will  be  sent  to 
approximately  22  insurance  companies. 
Based  on  experience  under  the  current 
approval,  the  PBGC  estimates  that  11 
insurance  companies  will  complete  and 
return  the  survey.  The  PBGC  further 
estimates  that  the  average  annual 
burden  of  this  collection  of  information 
is  41  hours  and  S88. 

The  collection  of  information  under 
the  regulation  has  been  approved  by 
OMB  under  control  number  1212-0030 
through  January  31,  2003.  The  PBGC 
intends  to  request  that  OMB  extend  its 
approval  for  another  three  years.  An 
agency  mav  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  PBGC  is  soliciting  public 
comments  to — 

•  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 
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•  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected,  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  thoso  who 
are  to  re>,p)ond.  inc  luding  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
f.g.  permitting  electronic  submission  of 
responses. 

Issued  in  Washington.  DC,  this  8th  day  of 
Oi  tober.  2U02. 
Stuart  A.  Sirkin, 

Dircrtor.  Corpomtf  Policy  and  Beseanh 
Department.  Pension  Benefit  Guaranty 
Corporation. 

'FR  Dor   0."   jr.Olt)  Filed  lO-KMJJ,  8  45  ami 

BILLING  COOe  77(»-01    f» 


POSTAL  RATE  COMMISSION 
Briefing  on  the  Domestic  Mail  Manual 

ACTION:  Notice  of  briefing. 


SUMMARY:  The  Commission  will  host  a 
briefing  by  Postal  Service 
representatives  on  Thursday.  October 
24,  2002  at  10  a.m.  The  topic  is 
revisions  to  the  Domestic  Mail  Manual 
Chapter  One.  which  describes  various 
postal  retail  products,  is  intended  for 
use  bv  individual  mailers.  Subsequent 
chapters  are  intended  to  be  used  by 
various  categories  of  business  mailers. 
The  briefing  which  is  open  to  the 
public,  will  be  held  in  the  Commissions 
hearing  room. 
DATES:  October  24. 2002 
ADDRESSES:  Postal  Rate  Commission 
(hearing  room),  1333  H  Street  NVV.. 
Suite  300.  Washington.  DC  20268-0001 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel. 
Postal  Rate  Commission.  202-789-6815. 

Steven  \V.  Williams. 

Secretary 

IFR  Doc.  02-25937  Filed  10-10-02;  845  am] 

BiLUNG  COOE  7710-FW-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Data  Collection  Available  for 
Public  Comment  and 
Recommendations 

SUMMARY:  in  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 


(Comments  are  invited  on  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency.  inc;luding 
whether  the  information  has  practical 
utility;  (h)  the  a(;f;ura(:y  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  he  collected;  and  (d) 
w,i\s  lo  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Gross  Earnings  Report:  OMB 
3220-0132 

In  order  to  carry  out  the  financial 
interchange  provisions  of  section  7(c)(2) 
of  the  Railroad  Retirement  Act  (RR.M. 
the  RRB  obtains  annually  from  railroad 
employer's  the  gross  earnings  for  their 
employees  on  a  one-percent  basis,  i.e.. 
1%  of  each  employer's  railroad 
employees  The  gross  earnings  sample  is 
based  im  the  earnings  of  employees 
whose  social  security  numbers  end  with 
the  digits  "30   "  The  gross  earnings  are 
used  to  compute  payroll  taxes  under  the 
finani  ial  interchange. 

The  gross  earnings  information  is 
essential  in  determining  the  tax 
amounts  involved  in  the  financial 
interchange  with  the  .Social  Security 
Administration  and  Centers  for 
Medicare  and  Medicaid  Services. 
Besides  being  necessary  for  current 
financial  interchange  calculations,  the 
gross  earnings  file  tabulations  are  also 
an  integral  part  of  the  data  needed  to 
estimate  future  tax  income  and 
e;orresponding  financial  interchange 
amounts  These  estimates  are  made  for 
internal  use  and  to  satisfy  requests  from 
other  government  agencies  and 
interested  groups.  In  addition,  cash  flow- 
projections  of  the  social  security 
equivalent  benefit  account,  railroad 
retirement  account  and  cost  estimates 
made  for  proposed  amendments  to  laws 
administered  by  the  RRB  are  dependent 
im  input  developed  from  the 
information  collection. 

The  RRB  utilizes  Form  BA-11  or  its 
electronic  equivalent  to  obtain  gross 
earnings  information  from  railroad 
employers.  One  response  is  requested  of 
each  railroad  employer.  Completion  is 
mandatory.  No  changes  are  proposed  to 
Form  BA-11 

Estimate  of  Annual  Respondent  Burden 

Gross  earnings  reports  are  required 
annually  from  all  employers  reporting 
railroad  service  and  compensation. 
There  are  approximately  637  railroad 
employers  who  currently  report  gross 
earnings  to  the  RRB.  Most  large  railroad 


employers  include  their  railroad 
subsidiaries  in  their  gross  earnings 
reports.  This  results  in  the  RRB 
collecting  less  than  637  earnings 
reports.  Also,  there  are  a  large  number 
of  railroad  employers  having  work 
forces  so  small  that  they  do  not  have 
employees  with  social  security  numbers 
ending  in  "30.  '  Currently,  there  are  373 
such  employers  in  this  category  who  file 
"negative"  BA-11  responses  to  the  RRB. 
Overall,  on  an  annual  basis,  the  RRB 
receives  54  reports  consisting  of 
computer  prepared  tapes  or  diskettes 
and  100  by  means  of  manually  prepared 
Form  BA-11.  The  RRB  estimates  an 
average  preparation  time  of  5  hours  for 
each  gross  earnings  report  submitted  by 
computer  tape  or  diskette  and  30 
minutes  for  each  manually  prepared 
BA-11. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Railroad  Retirement 
Board.  844  N.  Rush  Street.  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

IFR  Doc.  02-25934  Filed  10-10-02:  8:45  am] 

BILUNG  COOE  7905-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request;  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Servic;es.  Washington.  IX' 
20549. 

Extension: 
Regulations  13D  and  13C;  Schedules  130 
and  13G.  SEC  File  No.  270-137,  OMB 
Control  No.  323.5-0145. 
Form  F-6.  SEC  File  No.  270-270.  OMB 
Control  No.  3235-0292. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of 
1995(44  U.S.C.  3501  et  seq.).  the 
Securities  and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Schedules  130  and  13G  are  filed 
pursuant  to  sections  13(d)  and  13(g)  of 
the  Securities  Exchange  Act  of  1934 


Federal  Register / Vol.  67,  No.  198/Friday,  October  11.  2002/Notices 


63463 


("Exchange  Act")  and  Regulation  13D 
and  13G  hereunder  are  intended  to 
report  beneficial  ownership  of  equity 
securities  registered  under  Section  12  of 
the  Exchange  Act.  Regulations  13D  and 
13G  are  intended  to  provide  investors 
and  the  subject  issuers  with  information 
about  accumulations  of  securities  that 
may  have  the  potential  to  change  or 
influence  control  of  the  issuer.  Schedule 
13G  and  Schedule  1 3D  are  used  by 
persons  including  small  entities  to 
report  their  ownership  of  more  than  5% 
of  a  class  of  equity  securities  registered 
under  Section  12.  Schedule  13D  takes 
approximately  43,500  total  burden 
hours  and  is  filed  by  3,000  respondents. 
The  filer  prepares  25%  of  the  43,500 
annual  burden  hours  for  a  total 
reporting  burden  of  10,875  hours. 
Schedule  13G  takes  approximately 
98,800  total  burden  hours  and  is  filed  by 
9,500  respondents.  The  filer  prepargs 
25%  of  the  98,800  annual  burden  hours 
for  a  total  reporting  burden  of  24,700 
hours.  Therefore,  the  reporting  burden 
for  both  Schedides  is  35,575  and  they 
are  prepared  by  a  total  of  12,500 
respondents.  Respondents  file  either 
Schedule  13D  or  Schedule  13G  oidy 
when  necessary. 

The  information  provided  by 
respondents  is  mandatory.  All 
information  provided  to  the 
Commission  is  public.  However,  Rules 
0-6  and  24b-2  imder  the  Exchange  Act 
permits  reporting  persons  to  request 
confidential  treatment  for  certain 
sensitive  information  concerning 
national  security,  trade  secrets,  or 
privileged  commercial  or  financial 
information. 

The  Commission  under  section  19  of 
the  Securities  Act  of  1933  established 
Form  F-6  for  registration  of  American 
Depositary  Receipts  (ADRs)  of  foreign 
companies.  Form  F-€  requires 
disclosure  of  information  regarding  the 
terms  of  depository  bank,  fees  charged, 
and  a  description  of  the  ADRs.  No 
special  information  regarding  the 
foreign  company  is  required  to  be 
prepared  or  disclosed,  although  the 
foreign  company  must  be  one,  which 
periodically  furnishes  information  to 
the  Commission.  Such  information  is 
available  to  the  public  for  inspection. 
The  information  is  needed  to  ensure 
that  investors  in  ADRs  have  full 
disclosure  of  information  concerning 
the  deposit  agreement  and  foreign 
company.  Approximately  150 
respondents  file  Form  F-6  and  it  take  .9 
hours  to  prepare  for  a  total  of  135 
aimual  burden  hours.  It  is  estimated  that 
25%  of  the  135  total  burden  hours 
(33.75  hours)  is  prepared  by  the 
company.  The  information  provided  on 
Form  F-6  is  mandatory  to  best  ensure 


full  disclosure  of  ADRs  being  issued  in 
the  U.S.  All  information  provided  to  the 
Conmiission  is  available  for  public 
review  upon  request. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Conunission,  Office  of  Information  and 
Regidatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Conmiission, 
450  Fifth  Street,  NW.,  Washington  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  October  3,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  02-26020  Filed  10-10-02;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 
Extension: 

Rule  lOb-17,  SEC  File  No.  270-^27. 

OMB  Control  No.  3235-0476 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

•  Rule  lOb-17.  Untimely 

announcements  of  record  dates  (17 

CFR240.10b-17) 

Rule  lOb-17  requires  any  issuer  of  a 
class  of  securities  publicly  traded  by  the 
use  of  any  means  or  instrumentality  of 
interstate  commerce  or  of  the  mails  or 
of  any  facility  of  any  national  securities 
exchange  to  give  notice  of  the  following 
actions  relating  to  such  class  of 
securities:  (1)  A  dividend;  (2)  a  stock 
split;  or  (3)  a  rights  or  other  subscription 
offering.  Notice  shall  be  (1)  given  to  the 
National  Association  of  Securities 


Dealers,  Inc.;  (2)  in  accordance  with  the 
procedures  of  the  national  securities 
exchange  upon  which  the  securities  are 
registered;  or  (3)  may  be  waived  by  the 
Commission. 

The  information  required  by  Rule 
lOb-17  is  necessary  for  the  execution  of 
the  Commission's  mandate  under  the 
Exchange  Act  to  prevent  fraudulent, 
manipulative,  and  deceptive  acts  and 
practices  by  broker-dealers.  The 
consequence  of  not  requiring  the 
information  collection  pursuemt  to  Rule 
lOb-17  is  that  sellers  who  have  received 
distributions  as  recordholders  may 
dispose  of  the  cash  or  stock  dividends 
or  other  rights  received  as  recordholders 
without  knowledge  of  possible  claims  of 
purchasers. 

It  is  estimated  that,  on  an  aimual 
basis,  there  are  approximately  29.430 
respondents  and  that  each  response 
takes  about  10  minutes  to  complete, 
thus  imposing  approximately  4.905 
burden  hours  annually  (29.430  x  10 
minutes).  It  is  believed  that  the  average 
hourly  cost  to  produce  and  file  a 
response  under  the  rule  is  about  $50. 
Therefore,  the  aimual  reporting  cost 
burden  for  complying  with  this  rule  is 
about  $245,250  (4.905  x  $50). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Written  comments 
regarding  the  above  information  should 
be  directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
Information  and  Regulaton,-  Affairs, 
Office  of  Management  and  Budget. 
Room  10102,  New  Executive  Office 
Building.  Washington.  DC  20503;  and 
(ii)  Michael  E.  Bartell.  Associate 
Executive  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington.  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  October  3.  2002. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  02-26022  Filed  10-10-02;  8:45  am] 
BILUNG  CODE  801 0-01 -P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  27574;  File  No.  3-10909] 

Public  Utility  Holding  Company  Act  of 
1935;  Administrative  Proceeding; 
Applications  of  Enron  Cofp.  for 
Exemptions  Under  the  Public  Utility 
Holding  Company  Act  of  1935,  (Nos. 
70-9661  and  70-10056) 

October  7.  2002. 

Order  Scheduling  Hearing  Pursuant  to 
Section  19  of  the  Public  Utility  Holding 
Company  Act  of  1933 

Enron  Corp  ("Enron"),  an  Oregon 
corporation  with  headquarters  at  1400 
Smith  Street,  Houston.  Texas  77002- 
7361.  has  filed  two  applications  with 
the  Securities  and  E.xchange 
Commission  ('Commission")  seeking 
orders  exempting  Enron  from  all 
provisions  of  the  Public  L'tilitv  Holding 
Company  Act  of  193.5  (the    .■Xct")  except 
section  9(a)(2).  Enron  represents  that  it 
is  a  public  utility  holding  company  bv 
reason  of  its  ownership  of  all  of  the 
outstanding  voting  securities  of  Portland 
General  Electric  Company  ("Portland 
General").  In  one  application.  Enron 
requests  exemption  under  section 
3(a)(1)  of  the  Act.'  In  the  other 
application.  Enron  requests  exemption 
under  sections  3(a)(3)  and  3(a)(5)  of  the 
.•\ct.- 

VVe  have  reviewed  the  applications. 
For  the  reasons  described  below,  we 
conclude  that  it  is  appropriate  to  hold 
a  hearing  on  Enron's  applications  before 
ruling  on  them. 

An  exemption  under  section  3(a)(1)  is 
available  to  a  public-utilitv  holding 
company  if — 

such  holding  company,  and  every  subsidiary 
company  thereof  which  is  a  public-utilitv 
company  from  which  such  holding  company 
derives,  directly  or  Indirettly.  any  material 
part  of  its  income,  are  predominantly 


1  SEC  File  No   7O-10056  (filed  Feb   .18.  2002. 
.■\menrlmenl  \o   1  filed  Mav  31.  20021  Enron  tiaii 
previouslv  been  exempt  under  section  .Tta)(l)  bv 
virtue  of  mdkinij;  certain  representations  on  Form 
U-3A-2,  pursuant  to  Rule  2  under  the  .\ct  117i:KK 
§250  2)  Enron  stales  that  it    is  presentiv  unable  to 
collect  and  produce  the  infonnation  required  bv 
Form  r-3.\-2.    and  it  therefore  seeks  an  order  of 
exemption  rather  than  exemption  bv  operation  of 
Rule  2 

•^.SECFileNo   70->)661  Ifiled  .^pr    12.  2(X)0)   M 
the  time  that  Enron  filed  this  application  for 
exemption  under  sections  )(a)(3l  and  UaKlil.  Enron 
was  alreadv  exempt  under  section  Jiall  1 1  bv 
operation  of  Rule  2   Enron  nevertheless  reciueste<i 
exemption  under  sections  Jla)(3)  and  l(al(5l 
because  an  exemption  under  those  provisions 
(unlike  an  exemption  under  section  3lalll||  would 
have  the  effect  of  affording  Enron  relief  from  the 

qualifvinn  facilitv    lor    QF'  1  ownership 
restrictions  under  the  Public  l'tilitv  Re»<uldlorv 
Policies  .\cl  of  197H  and  the  rules  of  the  Federal 
Enerf^y  Reftuiatury  Clommis.sion  thereunder 


intrastate  in  character  and  carry  on  their 
business  substantially  in  a  single  state  in 
which  such  holding  company  and  every  such 
subsidiary  company  thereof  are  organized.' 

We  cannot,  from  the  face  of  Enron's 
application  for  an  exemption  under 
se<:tit)n  3(a)(1).  determine  facts 
sufficient  to  conclude  that  Enron  meets 
the  statutory  criteria.  Among  other 
things,  we  must  determine  whether 
Portland  General  is  predominantly 
intrastate  in  character  and  carries  on  its 
business  substantially  in  a  single  state.^ 
That  issue  is  clouded  by  representations 
m  the  application  that  raise  questions 
concerning  (1)  Portland  General's  20% 
ownership  stake  in  the  Pacific 
.Northwest  Intertie.''  (2)  the  extent  to 
which  Portland  General  uses  its  stake  in 
the  Pacific  Northwest  Intertie  to 
facilitate  sales  of  electricity  outside  of 
Oregon  delivered  at  the  Mid-Columbia 
trading  hub.  and  (3)  the  percentage  of 
Portland  General's  revenue  that  is 
generated  through  its  ownership  of  a 
station  in  Colstrip.  Mrmtana. 

An  exemption  under  section  3(a)(3)  is 
available  to  a  public-utility  holding 
i  ompany  if — 

such  holding  company  is  only  incidentally  a 
holding  company,  being  primarily  engaged  or 
interested  m  one  or  more  businesses  other 
than  the  business  of  a  public  utility  company 
and  [.\]  not  deriving,  directly  or  indirectly, 
any  material  part  of  its  income  from  any  one 
or  more  subsidiary  companies,  the  principal 
busine.ss  of  which  is  that  of  a  public  utility 
1  ompany.  or  (B)  deriving  a  material  part  of 
Its  income  from  any  one  or  more  such 
subsidiary  companies,  if  substantially  all  the 
imtstanding  securities  of  such  companies  are 
owned,  directly  or  indirectly,  by  such 
holding  company  '■ 

We  cannot,  from  the  face  of  Enron's 
application  for  an  exemption  under 
section  3(a)(3).  determine  facts 
sufficient  to  conclude  that  Enron  meets 
the  statutory  criteria.  To  find  that  these 
criteria  are  satisfied,  we  must 
determine,  among  other  things,  that 
Enron's  ownership  of  Portland  General 
bears  a  necessary  functional 
relationship  to.  and  primarily  serves  the 


'15  L;  SC.  *79c(a)(l| 

'See  NIPSCO  Industries.  Inc    Holding  Co  Act 
Release  No   26975  (Feb   10.  199^) 

'  According  to  Enron  s  application,  the  Pacific 
Northwest  Intertie  is  a  4.ttOO  MW  transmission 
fa<  ilitv  between  the  towns  of  |ohn  Day  in  Northern 
Oregon,  and  Malin.  in  Southern  Oregon  which  is 
near  the  California  border  Enron  represents  that 
ihis  line  IS  primanlv  used  for  interstate  sales  and 
purchases  of  elettric  energy  among  the  Bonneville 
Puwer  .administration  (a  federal  agency  that 
markets  electnc  energy  generated  by  federal 
hvdroelectni:  dams  located  on  the  Columbia  River 
in  Oregon  and  Washington),  utilities  in  the  Pacific 
Northwest,  and  certain  California  utilities. 

•15U.S.C  <»79c(aM3). 


needs  of  Enron's  nonutility  operations.'^ 
We  must  also  make  determinations 
concerning,  among  other  things,  Enron's 
income  derived  through  Portland 
General  in  comparison  with  Enron's 
other  income.**  Because  Enron  is 
currently  being  reorganized  under  the 
supervision  of  the  United  States 
Bankruptcy  Court  for  the  Southern 
District  of  New  York,  and  because  of 
related  disruptions  to  its  business  and 
financial  affairs,^  the  record  must  be 
more  fully  developed  before  we  can 
determine  whether  Enron  satisfies  the 
3(a)(3)  criteria. 

An  exemption  under  section  3(a)(5)  is 
available  to  a  public-utility  holding 
company  if — 

such  holding  company  is  not,  and  derives  no 
material  part  of  its  income,  directly  or 
indirectly,  from  any  one  or  more  subsidiary 
companies  which  are,  a  company  or 
(  nmpanies  the  principal  business  of  which 
within  the  United  States  is  that  of  a  public- 
utility  company.'" 

We  cannot,  from  the  face  of  Enron's 
application  for  an  exemption  under 
section  3(a)(5),  determine  facts 
sufficient  to  conclude  that  Enron  meets 
the  statutory  criteria.  An  application  for 
exemption  under  section  3(a)(5)  requires 
us  to  make  some  of  the  same 
determinations  as  are  required  for  an 
exemption  under  section  3(a)(3). 
including  determinations  about 
relationships  between  Enron's  income 
derived  from  Portland  General  and 
Enron's  other  income."  For  the  reasons 
described  above,  a  more  fully  developed 
record  is  required  to  make  that 
determination.  In  addition,  determining 


"  See  generally  Electric  Bond  and  Share 
Company.  33  SEC.  21,41-43  (1952);  Standard  Oil 
Company,  10  S.E.C.  1122.  1125-28(1942); 
Manufacturers  Trust  Company.  9  S.E.C.  283,  288 
note  5  (19^1);  Cities  Service  Co..  8  S.E.C.  318.  329- 
32  (1940).  In  its  application,  Enron  asserts  that  it 
is  "only  incidentally  "  a  holding  company  in  that  its 
affiliation  with  Portland  General  has  given  Enron 
insight  and  access  to  new  business  opportunities 
in  the  broader  energy  industry,  "  and  that  Portland 
(ieneral  has  provided  Enron  with  "valuable 
expertise  in  evaluating  regional  electric  distribution 
a.ssels  that  complement  Enron's  strategy." 

"See,  eg..  Cities  Service  Co..  8  S.E.C.  318  (1940). 
We  must  also  consider  whether  Portland  General  is 
small  other  than  in  relation  to  Enron,  which 
requires  us  to  consider  Portland  General's  size  in 
relation  to  the  state,  regional  and  national 
electricity  markets  in  which  it  operates.  Id. 

*  In  its  application  for  exemption  under  section 
3(a)(1).  Enron  has  acknowledged  this  disruption, 
stating  that  "jals  a  consequence  of  the  bankruptcy, 
the  loss  of  a  substantial  portion  of  its  staff,  and  the 
dismissal  of  its  auditor  Arthur  Andersen  LLP, 
Enron  is  presently  unable  to  collect  and  produce 
the  information  required  by  Form  U-3A-2. 
including  the  consolidating  financial  statements  of 
Enron  and  its  subsidiaries  for  the  year  ended 
December  31.2001." 

'"15  use.  §79c(aK5). 

"  See.  e.g.,  AES  Corporation.  Holding  Co.  Act 
Release  No  27063  (Aug.  20.  1999);  CiUos  Service 
Co..  8  SEC,  318(1940) 
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whether  to  grant  an  exemption  pursuant 
to  section  3(a)(5)  requires  us  to 
determine  whether  Enron  is  the  type  of 
holding  company  to  which  section 
3(a)(5)  was  intended  to  apply. 

Finally,  if  a  more  fully  developed 
record  shows  that  Enron  satisfies  the 
more  specific  statutory  criteria  for  any 
one  of  the  three  exemptions  discussed 
above,  we  must  nevertheless  decline  to 
grant  the  exemption  if  we  find  that  the 
exemption  would  be  "detrimental  to  the 
public  interest  or  the  interest  of 
investors  or  consiuners."'^  In  this 
particular  matter,  in  light  of  the 
acknowledged  disruptions  to  Enron's 
business  and  financial  affairs, '^  we 
believe  that  the  question  of  whether  an 
exemption  would  be  detrimental  to  the 
public  interest  or  the  interest  of 
investors  and  consimiers  is  itself  a 
question  that  should  be  the  subject  of  a 
hearing  before  any  exemption  is 
granted. 

We  also  recognize,  however,  that  the 
question  of  whether  an  exemption 
would  be  detrimental  to  the  public 
interest  or  the  interest  of  investors  and 
consumers  is  a  question  that  we  need 
reach  only  if  it  first  appears  that  Enron 
satisfies  any  of  the  specific  statutory 
criteria  for  an  exemption.  We  therefore 
conclude  that  the  most  efficient  way  to 
proceed  with  a  hearing  on  Enron's 
applications  is  in  two  phases.  Phase  I 
will  be  for  the  limited  purpose  of 
determining  whether  Enron  satisfies  any 
of  the  particular  statutory  criteria  for  an 
exemption  under  section  3(a)(1).  section 
3(a)(3).  or  section  3(a)(5)  of  the  Act,  and 
evidence  and  argiunents  presented  shall 
be  limited  to  those  specific  questions. 
Phase  II,  if  the  hearing  officer 
determines  it  to  be  necessary,  will  be  for 
the  purpose  of  determining  whether 
granting  an  exemption  to  Enron  would 
be  detrimental  to  the  public  interest  or 
the  interest  of  investors  or  consumers. 

For  the  foregoing  reasons, 

It  Is  Ordered  that  a  hearing  shall  be 
commenced,  pursuant  to  section  19  of 
the  Act  and  in  accordance  with  the 
Commission's  Rules  of  Practice,''*  at  a 
time  and  place  to  be  fixed  by  further 
order,  for  the  purpose  of  determining 
whether  Enron  satisfies  the  statutory 
criteria  for  an  exemption  under  section 
3(a)(1),  section  3(a)(3),  or  section  3(a)(5) 
of  the  Act  and,  if  so,  whether  granting 
such  an  exemption  would  be 
detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers; 

It  Is  Further  Ordered  that 
Commissioner  Roel  C.  Campos  shall 
preside  as  hearing  officer  at  the  hearing. 


shall  exercise  the  authority  described  in 
Commission  Rule  of  Practice  111,'^  and 
shall,  pvirsuant  to  Commission  Rule  of 
Practice  360, '^  prepare  an  initial 
decision; 

It  Is  Further  Ordered  that  Enron  and 
the  Division  of  Investment  Management 
shall  be  parties  to  the  proceeding  and 
that  Enron,  as  the  proponent  of  the 
exemptive  orders  it  seeks,  shall, 
pursuant  to  5  U.S.C.  §  556(d),  bear  the 
burden  of  proving  that  it  is  entitled  to 
such  exemptive  orders; 

It  Is  Further  Ordered  that  any  person 
who  seeks  to  intervene  as  a  party 
pursuant  to  Rule  of  Practice  210(b) '" 
shall  file  a  motion  to  intervene  v^th  the 
Secretary  of  the  Commission  no  later 
than  October  21,  2002,  and  any  person 
who  seeks  to  participate  on  a  limited 
basis  pursuant  to  Rule  of  Practice 
210(c)  ^**  shall  file  a  motion  for  leave  to 
participate  with  the  Secretar>'  of  the 
Commission  no  later  than  20  days  prior 
to  the  date  fixed  for  the  Phase  I  hearing. 
A  movant  shall  serve  a  copy  of  any  such 
motion  upon  Enron  at  the  address  noted 
above  in  accordance  with  Rule  150(c)  of 
the  Commission's  Rules  of  Practice,  and 
proof  of  such  service  shall  be  filed  with 
the  Secretary  of  the  Commission 
contemporaneously  with  the  motion. 
Any  such  motion  shall  state  whether  the 
movant  seeks  to  intervene  or  participate 
for  purposes  of  Phase  I  only.  Phase  II 
only,  or  both  Phases,  and  shall  describe 
the  nature  and  extent  of  the  movant's 
interest  with  respect  to  each  such  Phase. 
Such  motions  as  have  already  been 
received  concerning  Enron's 
applications  shall  be  considered  as 
timely  filed  in  this  matter,'^  although 
movants  may  supplement  those  motions 
in  light  of  this  Order  if  such 
supplements  are  received  no  later  than 
October  21,  2002; 

It  Is  Further  Ordered  that,  without 
prejudice  to  the  ability  of  the  hearing 
officer  to  decide  that  additional  factual 
or  legal  issues  should  be  considered  as 
part  of  the  hearing  in  this  matter, 
particular  attention  should  be  given  at 
the  hearing  to  the  questions  described 
above;  and 

It  Is  Further  Ordered  that  the 
Secretary  of  the  Commission  shall  give 
notice  of  the  hearing  by  sending  copies 
of  this  Order  by  certified  mail  to  Enron 
at  the  address  noted  above;  that  the 


>M5  U.S.C  §79c(a). 
"See  note  9.  supra. 
"17CFRPart201. 


iM7CFR§201.111. 

'6  17  CFR§  201.360. 

"  17  CFR§  201.210(b). 

>»  17  CFR§  201.210(c). 

"Motions  to  intervene  have  been  received  from 
Southern  California  Edison  Company  (received 
March  27,  2002).  Sithe/Independence  Power 
Partners.  L.P.  (received  April  16.  2002).  and  the 
Electric  Power  Supply  Association  (received  April 
16,  2002). 


Secretary  of  the  Commission  shall  mail 
a  copy  of  this  Order  to  each  of  the 
persons  that  have  sought  to  intervene 
concerning  Enron's  applications;  and 
that  notice  to  all  other  persons  shall  be 
given  by  publication  of  this  Order  in  the 
Federal  Register. 

Bv  the  Commission. 
Margaret  H.  McFarland 

Deputy  Secretary 

[FR  Doc.  02-26025  Filed  10-10-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27573] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

October  4.  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s]  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  29,  2002,  to  the  Secretan,-, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609.  and  ser\'e 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant{s)  at  the  address{es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  October  29,  2002.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Energy  East  Corporation,  et  al.  (70- 
9609) 

Energy  East  Corporation  ("Energy 
East").  P.O.  Box  12904.  Albany.  New 
York  12212-2904.  a  registered  holding 
company  under  the  Act,  along  with  its 
direct  and  indirect  subsidiaries  listed 
below,  has  filed  a  post-effective 
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dmendment  to  its  previously  filed 
Application/Declaration 
("Application")  under  sections  6(a).  7. 
9(dl,  10.  12(bl.  12(c)  and  13(b)  of  the  Act 
and  Rules  45.  46.  54  and  8()-y2  under 
the  Act  The  other  applicants  are  (i) 
Energy  East  Enterprises.  Inc  ("Energy 
East  Enterprises"),  a  Maine  corporation 
that  is  a  wholly-owned  subsidiar\  of 
Energy  East  and  a  public  utility  holding 
company  exempt  from  registration  by 
order  under  section  3(a)(1);  (ii)  Maine 
Natural  Gas  Ck)rporalion  ("Maine 
Natural  Gas"),  a  Maine  corporation  and 
d  wholly-owned  subsidiary  of  Energy 
East:  (iii)  Energy  East  Capital  Trust  1,  a 
wholly-owned  subsidiar\'  of  Energy 
East,  all  of  PC)  Box  12904.  Albany.  New- 
York  12212-2904;  (iy)  RGS  Energy 
Group.  Inc.  ("RGS").  a  New  York 
corporation  that  is  a  wholly-owned 
subsidiary  of  Energy  East  and  a  public 
utility  holding  company  exempt  from 
registration  by  order  under  section 
3(a)(1);  (y)  RGS's  wholly-owned 
subsidiary.  New  York  State  Electric  & 
Gas  Corporation  ("NYSEG '),  a  New 
York  corporation;  (vi)  RGSs  wholly- 
owned  subsidiar\',  Rochester  Gas  and 
Electric  Corporation  ("RG&E").  a  New 
York  corporation,  all  of  89  East  Avenue. 
Rochester  New  York  14649-0001;  (vii) 
CMP  Group.  Inc  ("CMP"),  a  Maine 
corporation  that  is  a  wholly-owned 
subsidiarv  of  Energy  East  and  is  a  public 
utility  holding  company  exempt  from 
registration  by  order  under  section 
3(a)(1);  (viii)  CMP's  wholly-owned 
subsidiary.  Central  Maine  Power 
Company  ("Central  Maine  Power"),  a 
Maine  corporation  and  a  public  utility 
holding  company  exempt  by  order 
under  section  3(a)(2);  (ix)  Mdine  Electric 
Power  Company.  Inc  .  ( "MEPC^o").  a 
Maine  corporation  in  which  CMP  has  a 
78.3%  yoting  interest;'  (x)  Central 
Maine  Power's  wholly-owned 
subsidiary.  NORVARCO.-  a  Maine 
corporation,  all  of  83  Edison  Drive, 
Augusta.  Maine  04336;  (xi)  Energy 
Easts  wholly-owned  subsidiary. 
Connecticut  Energy  Corporation 
("Connecticut  Energy").  855  Main 
Street.  Bridgeport.  Connecticut  06604,  a 
Connecticut  corporation  and  a  public 
utility  holding  company  exempt  from 
registration  by  order  under  section 
3(a)(1)  of  the  Act;  (xii)  The  Southern 
Connecticut  Gas  Company  ("SCG ").  a 


'  The  rnnidininB  interests  are  owned  bv  two  other 
Marine  utilities  MEH.o  owns  and  operates  a  :mSIiV 
transmission  interronnet  iton  between  the  Mdine- 
New  Brunswick.  Canada,  international  border  at 
Orient   Maine 

•  \ORVASRCO  holds  a  50%  general  partnership 
interest  in  Chester  SVC  Partnership,  a  general 
partnership  that  own.s  a  static  var  compensator 
located  in  Chester.  Maine,  adiacent  to  MEPCo's 
transmission  interconnection 


Connecticut  corporation  and  wholly- 
owned  subsidiary  of  Connecticut  Energy 
at  the  same  address  as  Connecticut 
Energy;  (xiii)  Energy  East's  wholly- 
owned  subsidiary,  CTG  Resources,  Inc. 
("(TG  ").  10  State  House  Square. 
Hartford.  Connecticut  06144-1500.  a 
public  utility  holding  company  exempt 
from  registration  by  order  under  section 
3(a)(1);  (xiv)  CTG's  wholly-owned 
subsidiary.  Cxjnnecticut  Natural  Gas 
Corporation  ("CNG'  ),  a  Connecticut 
corporation  at  the  same  address  as  CTG; 
(xv)  Energy  East's  wholly-owned 
subsidiarv,  Berkshire  Energy  Resources 
("Berkshire  Energy"),  115  Cheshire 
Road,  Pittsfield,  Massachusetts  01201,  a 
Massachusetts  corporation  and  a  public 
utility  holding  company  exempt  from 
registration  bv  order  under  section 
3(a)(1);  and  (xvi)  Berkshire  Energy's 
wholly-owned  subsidiary.  The 
Berkshire  Gas  Company  ("Berkshire 
Gas  ").  a  Massachusetts  corporation,  at 
the  same  address  as  Berkshire  Energy. 
Connecticut  Energy.  RGS.  CMP.  CTG 
Resources,  and  Berkshire  Energy  are 
referred  to  as  the  "Intermediate  Holding 
Companies."  NYSEG,  Southern 
Connecticut  Gas.  Maine  Natural  Gas. 
Central  Maine  Power.  MEPCo. 
NOVARCO.  Connecticut  Natural  Gas. 
Berkshire  Gas  and  RG&E  are  referred  to 
ds  the  "Utility  Subsidiaries."  Energy 
East  dlso  owns  other  subsidiary 
companies  that  are  not  public-utility 
companies  under  the  Act  (collectively, 
"Nonutility  Subsidiaries"). 

On  August  31.  2000.  the  Commission 
issued  an  order  (Holding  Company  Act 
Release  No.  27224)  ("First  Merger 
Order  ")  authorizing  Energy  East's 
acquisition  of  CMP.  CTG.  and  Berkshire 
Energy  ("First  Merger"). 

On  September  12,  2000,  the 
Commission  issued  an  order  (Holding 
Company  Act  Release  No.  27228) 
(  "Financing  Order  ")  authorizing  (i) 
tmgoing  financing  activities  of  Energy 
East  and  its  subsidiaries:  (ii)  intrasystem 
extensions  of  credit:  (iii)  the  creation, 
acquisition  or  sale  of  Nonutility 
Subsidiaries:  (iv)  the  payment  of 
dividends  out  of  capital  and  unearned 
surplus:  and  (v)  other  related  matters 
pertaining  to  Energy  East  and  its 
subsidiaries. 

On  June  27.  2002.  the  Commission 
issued  an  order  authorizing  the 
acquisition  of  RGS  by  Energy  East 
(Holding  Company  Act  Release  No. 
27546)  ("RGS  Merger  Order"),  by  which 
RGS  became  a  direct  subsidiary  of 
Energy  East  (  "RGS  Merger  "). 

The  amended  application  seeks 
several  modifications  of  the 
authorizations  granted  in  the  Financing 
Order  with  respect  to  the  ongoing 
financing  activities  of  Energy  East  and 


its  subsidiaries  and  other  related 
matters.  The  proposed  modifications  are 
required  in  order  to  reflect  the 
acquisition  of  RGS  and  the  inclusion  of 
RGS  and  its  subsidiaries  as  new  direct 
and  indirect  subsidiaries  of  Energy  East. 
In  the  Financing  Order,  the  following 
authorizations,  among  others,  were 
granted  for  the  authorization  period 
beginning  September  12,  2000,  and 
ending  March  21,  2003: 

1.  Energy  East  was  granted 
authorization  to  issue  and  sell  common 
stock,  preferred  stock,  and  unsecured 
debentures  having  maturities  of  up  to  50 
years  (  "Debentures")  in  an  aggregate 
amount  not  to  exceed  $2.5  billion,  and 
unsecured  short-term  indebtedness 
having  maturities  of  one  year  or  less 
("Short-Term  Debt")  in  an  aggregate 
principal  amount  at  any  time 
outstanding  not  to  exceed  $750  million, 
provided  that  the  aggregate  principal 
amount  of  all  indebtedness  of  Energy 
East  at  any  time  outstanding  (including 
Short-Term  Debt,  Debentiu^s,  and  debt 
incurred  to  finance  the  First  Merger  and 
the  RGS  Merger)  would  not  exceed  $1.5 
billion  ("Energy  East  Debt  Limitation"). 

2.  The  Nonutility  Subsidiaries  were 
authorized  to  enter  into  guaranties, 
obtain  letters  of  credit,  enter  into 
expense  agreements  and  otherwise 
provide  credit  support  to  or  on  behalf  of 
other  Nonutility  Subsidiaries  in  an 
aggregate  principal  amount  not  to 
exceed  $700  million  outstanding  at  any 
one  time,  exclusive  of  any  guaranties 
and  other  forms  of  credit  support  that 
are  exempt  under  rule  45(b)  and  rule  52, 
provided  that  the  amount  of  any 
Nonutility  Subsidiary  guaranties  with 
respect  to  obligations  of  any  rule  58 
subsidiary  shall  also  be  subject  to  the 
limitations  of  rule  58(a)(1).  The 
Nonutility  Subsidiaries  providing  this 
credit  support  were  also  authorized  to 
charge  each  subsidiary  a  fee  for  each 
guaranty  provided  on  its  behalf  that  is 
not  greater  than  the  cost,  if  any,  of 
obtaining  the  liquidity  necessary  to 
perform  the  guaranty. 

3.  The  Nonutility  Subsidiaries  were 
authorized  to  acquire  or  construct 
Nonutility  energy  assets  in  the  United 
States  ("Energy-Related  Assets")  that 
would  be  incidental  to  their  energy 
marketing,  brokering  and  trading 
operations  in  an  amount  up  to  $500 
million. 

Financings  authorized  in  the 
Financing  Order  were  subject  to  the 
following  limitations:  (1)  The  effective 
cost  of  money  on  Energy  East  short-term 
debt  will  not  exceed  the  competitive 
market  rates  available  at  the  time  of 
issuance  to  companies  with  comparable 
credit  ratings  with  respect  to  debt 
having  similar  maturities:  the  effective 
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cost  of  money  on  all  short-term 
financing  with  respect  to  Utility 
Subsidiaries  will  not  at  the  time  of 
issuance  exceed  300  basis  points  over 
the  comparable  term  London  Interbank 
Offered  Rate  ("LIBOR");  (2)  maturity  of 
long-term  indebtedness  vdll  not  exceed 
50  years;  (3)  the  underwriting  fees, 
commissions,  or  similar  remuneration 
paid  in  connection  with  the  issue,  sale, 
or  distribution  of  a  security  are 
estimated  not  to  exceed  5%  of  the 
principal  amount  of  the  financing;  and 
(4)  Energy  East's  conunon  equity,  as 
reflected  on  its  most  recent  From  10-K 
or  Form  10-Q  and  as  adjusted  to  reflect 
subsequent  events  that  affect 
capitalization,  will  be  at  least  30%  of  its 
pro  forma  consolidated  capitalization 
throughout  the  authorization  period. 
Similarly,  the  common  stock  equity  of 
each  Intermediate  Holding  Company 
and  each  Utility  Subsidiary  will  be  at 
least  30%  of  total  capitalization 
throughout  the  authorization  period. 
The  Financing  Order  stated  that 
proceeds  from  the  financings  would  be 
used  for  general  corporate  purposes, 
including:  (1)  Financing,  in  part, 
investments  by  and  capital  expenditures 
of  Energy  East  and  its  subsidiaries, 
including  the  funding  of  future 
investments  in  exempt  wholesale 
generators,  as  defined  in  section  32  of 
the  Act,  foreign  utility  companies,  as 
defined  in  section  33  of  the  Act, 
companies  engaged  or  formed  to  engage 
in  activities  permitted  by  rule  58  ("Rule 
58  Subsidiaries"),  and  exempt 
telecommunications  companies;  (2)  the 
repayment,  redemption,  refunding  or 
purchase  by  Energy  East  or  any 
subsidiary  of  any  of  its  own  securities 
under  rule  42  under  the  Act;  and  (3) 
financing  working  capital  requirements 
of  Energy  East  and  its  subsidiaries. 

Energy  East  and  its  subsidiaries 
request  approval  of  the  followring 
modifications  to  the  authorizations 
granted  by  the  Commission  in  the 
Financing  Order: 

1.  Energy  East  requests  authority  to 
extend  the  authorization  period 
icurrently  ending  March  31,  2003)  so 
that  the  new  authorization  period  will 
end  on  September  30,  2005 
("Authorization  Period"). 

2,  Energy  East  requests  authority  to 
increase,  bom  $2.5  billion  to  $3.9 
billion,  Energy  East's  authority  to  issue 
and  sell  from  time  to  time  during  the 
Authorization  Period  common  stock, 
preferred  stock,  and  unsecured 
debentures  having  maturities  of  up  to  50 
years  ("Debentures"),  subject  to  the 


sublimit  on  outstanding  indebtedness  in 
paragraph  3  below. ^ 

3.  Energy  East  requests  authority  to 
increase  the  Energy  East  Debt  Limitation 
from  $1.5  billion  to  $2.3  billion,  and  to 
increase  to  $2.3  billion  the  aggregate 
principal  amount  of  Debentures  it  is 
authorized  to  issue  and  sell. 

4.  Energy  East  requests  authority  for 
RG&E  to  issue,  sell  and  have 
outstanding  at  any  one  time  during  the 
Authorization  Period  debt  securities,  to 
the  extent  not  otherwise  exempt  in 
accordance  with  Rule  52(a),  with 
maturities  of  one  year  or  less  in  the 
aggregate  principal  amount  of  $200 
million.  This  short-term  financing  could 
include,  without  limitation,  commercial 
paper  sold  in  established  commercial 
paper  markets,  bank  lines  and  debt 
securities  issued  under  RG&E's 
respective  indentiires  and  note 
programs. 

5.  Energy  East  requests  authority  for 
RGS  to  issue,  sell  and  have  outstanding 
at  any  one  time  during  the 
Authorization  Period  debt  securities 
with  mattirities  of  one  year  or  less  in  the 
aggregate  principal  amount  of  $100 
million.  This  short-term  financing  could 
include,  without  limitation,  commercial 
paper  sold  in  established  commercicil 
paper  markets,  bank  lines  and  debt 
securities  issued  under  RGS's  respective 
indentures  and  note  programs.  In 
addition,  RGS  will  not  issue  any 
indebtedness  in  contravention  of  any 
pre-existing  orders  of  any  state  utili^- 
commission. 

6.  Energy  East  requests  authority  for 
RGS  during  the  Authorization  Period  to 
provide  guaranties  and  other  forms  of 
credit  support  with  respect  to  the 
securities  or  other  obligations  of 
subsidiaries  of  RGS  ("RGS  Guaranties") 
in  an  aggregate  principal  amount  not  to 
exceed  $100  million,  provided  that  the 
amount  of  any  RGS  Guaranties  in 
respect  of  any  Rule  58  Subsidiary  shall 
also  be  subject  to  the  limitations  of  Rule 
58(a)(1).  RGS  may  charge  its 
subsidiaries  a  fee  for  each  guaranty 
provided  on  its  behalf  that  is  not  greater 
than  the  cost,  if  any,  of  providing  the 
liquidity  necessary  to  perform  the 
guaranty  (for  example,  bank  line 
commitment  fees  or  letter  of  credit  fees, 
plus  other  transactional  expenses).  RGS 
will  not  issue  any  guaranties  in 
contravention  of  any  orders  of  amy  state 
utility  commission. 

7.  Energy  East  requests  authority  to 
increase  from  $700  million  to  $750 
million  Energy  East's  Nonutility 
Subsidiaries'  authority  diu-ing  the 


Authorization  Period  to  provide 
guareuities  and  other  forms  of  credit 
support  with  respect  to  obligations  of 
other  Nonutility  Subsidiaries,  exclusive 
of  any  guaranties  that  are  exempt  in 
accordance  with  rule  45(b)  and  rule  52 
("Nonutility  Subsidiary  Guaranties  "). 
Nonutility  Subsidiary  Guaranties  would 
be  subject  to  the  terms  and  conditions 
of  the  Financing  Order. 

8.  Energy  East  requests  authority  to 
increase  from  $500  million  to  $750 
million  the  authority  of  Energy  East's 
Nonutility  Subsidiaries  during  the 
Authorization  Period  to  invest  in  certain 
types  of  nonutility  energy-related  assets 
("Energy-Related  Assets")  that  are 
incidental  to  the  energy  marketing 
activities  of  those  companies  or  the 
capital  stock  of  companies  substantially 
all  of  whose  physical  assets  consist  of 
Energy-Related  Assets,  in  accordance 
writh  the  terms  and  conditions  of  the 
Financing  Order.  Energy  East  intends  to 
file  a  post-effective  amendment  in  this 
proceeding  which  will  describe  the 
general  terms  and  amounts  of  each  non- 
exempt  security  and  request  a 
supplemental  order  of  the  Commission 
authorizing  the  issuance  of  those 
securities. 

In  order  to  be  exempt  under  rule 
52(b),  any  loans  by  Energy  East  to  a 
Nonutihty  Subsidiary  or  by  one 
Nonutility  Subsidiary  to  another  must 
have  interest  rates  and  maturities  that 
are  designed  to  parallel  the  lending 
company's  effective  cost  of  capital. 
Applicants  request  that  in  the  limited 
circimistances  where  the  Nonutility 
Subsidiary  making  the  borrowing  is  not 
wholly-owned  by  Energy  East,  directly 
or  indirectly  ,■•  that  Energy  East  or  a 
Nonutility  Subsidiary,  as  the  case  may 
be,  be  authorized  to  make  loans  to  these 
subsidiaries  at  interest  rates  and 
maturities  designed  to  provide  a  return 
to  the  lending  company  of  not  less  than 
its  effective  cost  of  capital.  Applicants 
state  that  if  these  loans  are  made  to  a 
Nonutility  Subsidiary,  that  company 
will  not  sell  any  services  to  any 
associate  Nonutility  Subsidian,-  unless 
that  company  falls  within  one  of  the 
categories  of  companies  to  which  goods 
and  services  may  be  sold  on  a  basis 
other  than  "at  cost."  ^  Furthermore,  in 


3  Energy  East  proposes  to  leave  the  amount  of 
Short-Term  Debt  authorized  in  the  Financing  Order 
unchanged  at  $750  million. 


*  Energy  East's  current.  less-lhan-wholU-owned 
Nonutility  Subsidiaries  are:  Downtown 
Cogeneration  .Associates.  LP.  South  lersey  Energy 
Solutions.  LLC.  PEl  Power  II.  LLC.  and  South  Glens 
Falls  Energy.  LLC. 

^These  companies  include 

(i)  A  FL'CO  or  foreign  EWG  which  derives  no  part 
of  its  income,  directly  or  indirectly,  from  the 
generation,  transmission,  or  distribution  of  eleitric 
energy  for  sale  within  the  United  States. 

(ii)  An  EWG  which  sells  electricity  at  market- 
based  rates  which  have  been  approved  by  the 
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the  event  any  of  these  loans  are  made. 
Energy  East  will  include  in  the  next 
rertificate  filed  under  rule  24  in  this 
matter  substdntidiiv  the  same 
information  as  that  required  on  Form  l- 
BB-2  with  respect  to  each  transaction 

9.  As  a  result  of  the  accounting 
treatment  of  the  RGS  Merger,  the 
retained  earnings  of  RGS  were  greatly 
reduced  For  this  reason  RGS  requests 
authorization  to  pav  dividends  out  of 
capital  and  unearneii  surplus  in  an 
amount  up  to  its  retained  earnings  prior 
to  the  Merger  In  addition.  RGS  and  its 
subsidiaries  seek,  authorization  to  pay 
dividends  out  of  earnings  before  any 
amortization  of  intangibles  recognized 
as  a  result  of  the  Merger  and  any 
impairment  of  either  goodwill  or  other 
intangibles  recognized  as  a  result  of  the 
Merger.'* 


Federal  Energy  Regulatory  Qimmission  ("FERC"). 
provided  that  the  purchaser  is  not  one  of  the  Utility 
Subsidiaries. 

lui)  ■*,    qualifying  facility"  I'QF")  within  the 
meaning  of  the  Public  lltility  Regulatory  Policies 
At1  of  1978,  as  amended  (  Pl'RP.A  1.  that  sells 
electricity  exclusively  la)  at  rales  negotiated  at 
arm.s  -length  to  one  or  more  industrial  or 
ciimmen  iai  customers  purchasing  such  electricit\ 
for  their  own  use  and  not  for  resale,  and/or  (iil  to 
an  electric  utility  tompany  (other  than  a  Utility 
Subsidiary!  at  the  purchaser  s    avoided  cost"  as 
determined  in  accordance  with  the  regulations 
under  PI  RPA: 

(iv)  A  domestic  EWG  orQF  that  sells  electricity 
at  rates  based  upon  its  cost  of  service,  as  approve<l 
by  FERC  or  any  state  public  utility  commission 
having  junsdiction.  provided  that  the  purchaser 
thereof  is  not  one  of  the  I'tilitv  Subsidiaries,  or 

(v)  .\  Rule  58  Subsidiary  or  any  other  Nonutility 
Subsidiary  that  (a|  is  partially-owned  by  Energy 
East,  provided  that  the  ultimate  purchaser  of  such 
goods  or  services  is  not  a  Utility  Subsidiary  or  EE 
Management  (or  any  other  entity  that  Energy  East 
may  form  whose  activities  and  operations  are 
primanly  related  to  the  provision  of  goods  and 
services  to  the  Utility  Subsidiaries  or  EE 
.Management!  Ib|  is  engaged  solely  in  the  business 
of  developing,  owning,  operating  and/or  providing 
services  or  gixids  to  Nonutility  Subsidianes 
described  in  clauses  Iil  through  (iv)  immediately 
above,  or  (cl  does  not  derive,  directly  or  indirectly, 
any  material  part  of  its  income  from  sources  within 
the  I  nited  Slates  .ind  is  not  a  public-utility 
companv  operating  within  the  United  Stales. 

■*  As  a  result  uf  the  Merger,  RGS  recognized 
approximatelv  S634  million  of  goodwill  and  S12 
million  of  intangible  assets  Statement  of  Financial 
Accounting  Standards  .No   142  requires  that 
goodwill  no  longer  be  amortized,  but  instead  be 
tested  at  least  annually  for  impairment   Statement 
142  also  requires  an  intangible  asset  with  an 
indefinite  life  that  is  not  amortized  to  be  tested  for 
impairment  annually,  or  more  frequently  if 
circumstances  indicate  it  might  be  impaired. 
.Approximately  S4  million  of  the  intangible  assets 
recognized  as  a  result  of  the  Merger  are  being 
amortized.  The  annual  amortization  expense  is  SI  -1 
million. 

In  the  Financing  Order,  the  Commission 
authorized  the  companies  Energy  East  previously 
acquired  to  pay  dividends  out  of  earnings  before 
amortization  of  goodwill.  Because  goodwill  and 
certain  intangible  assets  recognized  as  a  result  of 
the  RGS  Merger  with  Energy  East  are  not 
amortized,  any  decrease  in  the  value  of  those  assets 
IS  re<:ngnized  as  an  impairment  instead  of 


Applicants  state  that  the  transactions 
authorized  under  the  requested 
supplemental  order  would  be 
undertaken  in  accordance  with  the 
terms  and  conditions  set  forth  in  the 
Financing  Order  and  in  the  amended 
Application.  To  the  extent  that  the 
following  listed  general  terms  and 
i  onditions  set  forth  in  the  amended 
.Application  and  recited  below  conflict 
with  any  general  terms  and  conditions 
set  forth  in  the  Financing  Order,  the 
general  terms  and  conditions  set  forth  in 
the  Financing  (Jrder  would  he  deemed 
to  be  modified: 

The  effective  cost  of  money  on  long- 
term  debt  borrowings  in  accordance 
with  authorizations  granted  under  the 
.Application  will  not  exceed  the  greater 
of  (a)  500  basis  points  over  the 
comparable-term  U.S.  Treasury' 
securities  or  (b)  a  gross  spread  over  U.S. 
Treasuries  that  is  consistent  with 
similar  stM  urities  of  comparable  credit 
quality  and  maturities  issued  by  other 
( iimpanies  The  effective  cost  of  money- 
on  short-term  debt  borrowings  in 
accordance  with  the  authorizations 
granted  in  the  Application  will  not 
exceed  the  greatt-r  of  (a)  500  points  over 
the  comparable-term  LIBOR  or  (b)  a 
gross  spread  over  LIBOR  that  is 
consistent  with  similar  securities  of 
(  omptirable  credit  quality  and 
maturities  issued  by  other  companies. 
The  dividend  rate  on  any  series  of 
Preferred  .Stock  will  not  exceed  the 
greater  of  (a I  500  basis  points  over  the 
yielcf  to  maturity  of  a  U.S.  Treasury 
security  having  a  remaining  term  equal 
to  the  term  of  that  series  of  Preferred 
Stuck  or  (b)  a  rate  that  is  consistent  with 
similar  securities  of  comparable  credit 
quality  and  maturities  issued  by  other 
companies.  The  maturity  of 
indebtedness  will  not  exceed  50  years. 
Preferred  Stock  may  not  have  any 
mandatory  redemption  provisions.  The 
underwriting  fees,  commissions,  or 
other  similar  remuneration  paid  in 
connection  with  the  non-competitive 
issue,  sale,  or  distribution  of  a  security 
in  a  accordance  with  the  Application 
(not  including  anv  original  issue 
disi:ount)  will  not  exceed  5%  of  the 
principal  or  total  amount  of  the  security 
being  issued. 

.Ml  outstanding  Debentures  issued  by 
Energy  East  under  the  Financing  Order 
were  at  the  time  of  issuance,  and  will 
continue  to  be.  rated  at  least  investment 
grade  by  a  nationally  recognized 
statistical  rating  organization.  In 
addition.  Energy  East  undertakes  that  it 


amortization  expense  Thereforf .  KI..S  is  reijucsting 
authonzatiiin  to  pay  dividends  out  of  earnings 
before  anv  impairment  of  gcMwlwill  and  any 
impairment  or  amortization  of  iiiidngible  assets 
recognized  as  a  result  of  the  .Merger 


will  not  issue  any  Debentures  that  are 
not  at  the  time  of  original  issuance  rated 
at  least  investment  grade  by  a  nationally 
recognized  statistical  rating 
organization.  NYSEG.  RG&E  and  Central 
Maine  Power  commit  to  maintain  at 
least  investment  grade  senior  secured 
and  senior  unsecured  debt  ratings  by  at 
least  one  nationally  recognized  rating 
agency. 

Energy  East  also  requests  that  the 
Commission  release  jurisdiction  over 
the  Tax  Allocation  Agreement 
previously  filed  as  Exhibit  B  in  Pre- 
effective  Amendment  No.  1  to  the 
Application.  Energy-  East  seeks  to  retain 
the  benefit  (in  the  form  of  the  reduction 
in  consolidated  tax)  that  is  attributable 
to  its  interest  expense  associated  with 
the  Debentures  issued  to  help  finance 
the  cash  portions  of  the  consideration 
paid  in  the  RGS  Merger  and  the 
unsecured  debt  issued  to  help  finance 
the  cash  portions  of  the  consideration  in 
the  First  Merger. 

In  all  other  respects.  Energy  East 
proposes  that  the  Financing  Order 
remain  unchanged  as  a  result  of  the 
amended  Application  and  any 
supplemental  order  issued  by  the 
Commission  in  response,  except  that  the 
new  Authorization  Period  shall  also 
apply  to  all  other  authorizations  in  the 
Financing  Order  that  are  not  modified 
in  any  supplemental  order. 

National  Fuel  Gas  Company,  et  al.  (70- 
10074) 

National  Fuel  Gas  Company  (NFG).  a 
registered  holding  company:  National 
Fuel  Gas  Distribution  Corporation 
("Distribution"):  National  Fuel  Gas 
Supply  Corporation;  Horizon  Energy 
Development  Inc.  and  its  subsidiaries; 
Highland  Forest  Resources  Inc.;  Leidy 
Hub  Inc.;  Data-Track  Account  Services 
Inc.:  Seneca  Independence  Pipeline 
Company,  all  of  10  Lafayette  Square. 
Buffalo,  New  York  14203;  Seneca 
Resources  Corporation  and  its 
subsidiaries;  Upstate  Energy  Inc.; 
Niagara  Independence  Marketing 
Company,  all  of  1201  Louisiana  Street. 
Suite  400.  Houston.  Texas  77002; 
National  Fuel  Resources  Inc.  and 
Horizon  Power  Inc.  ("Horizon  Power"), 
both  of  165  Lawrence  Bell  Drive.  Suite 
120.  VVilliamsville,  New  York  14221. 
(collectively.  "Applicants"),  have  filed 
an  application-declaration 
("Application")  under  sections  6(a).  7. 
9(a).  10.  12(b),  12(c).  12(e)  and  12(1]  of 
the  Act  and  rules  43.  45,  46,  62,  and  65 
under  the  Act. 

The  Applicants  include  one  utility 
subsidiary,  which  is  Distribution.  The 
remaining  Applicants,  excluding  NFG, 
are  nonutility'  subsidiaries  ("Nonutility 
Subsidiaries").  Distribution  and  the 


Nonutility  Subsidiaries  are  collectively 
referred  to  as  "Subsidiaries." 

In  summary,  the  Applicants  request 
approval  to:  (a)  Carry  out  a  program  of 
external  financing,  credit  support 
arrangements,  and  intrasystem 
financing;  (b)  acquire  financing 
subsidiaries  ("Financing  Subsidiaries") 
and  special  purpose  subsidiaries 
("Special  Purpose  Subsidiaries");  (c) 
continue  the  NFG  money  pool;  (d)  enter 
into  hedging  transactions;  (f)  make 
changes  in  the  capital  structure  of 
majority-owned  Subsidiaries;  and  (g) 
reorganize  Nonutility  Subsidiaries. 
Authority  for  the  various  requests  is 
sought  for  the  period  through  December 
31.  2005  ("Authorization  Period").  The 
financing  authority  sought  in  this 
proceeding  will  replace  the  current 
financing  order  for  NFG  ("Current 
Financing  Order")  (HCAR  No.  26847, 
March  20, 1998,  as  modified  by  HCAR 
No.  27170,  April  21,  2000). 

External  Financing  by  NFG 

NFG  requests  authority  to  increase  its 
equity  and  long-term  debt  capitalization 
during  the  Authorization  Period  in  an 
aggregate  amount  of  up  to  an  additional 
$1.5  billion  through  the  issuance  and 
sale  from  time  to  time,  directly  or 
indirectly  through  one  or  more 
Financing  Subsidiaries  or  Special 
Purpose  Subsidiaries,  of  any 
combination  of  common  stock,  preferred 
securities,  unsecured  long-term  debt, 
stock  purchase  contracts  and/or  stock 
pim:hase  imits,  excluding  any  shares  of 
common  stock  that  may  be  issued  under 
NFC's  shareholder  rights  plan. 

Except  in  accordance  with  a  further 
order  of  the  Conunission,  NFG  will  not 
publicly  issue  any  long-term  debt  or 
preferred  securities  (or  to  the  extent 
they  are  rated,  stock  purchase  contracts 
and/or  stock  purchase  units)  unless 
these  securities  are  rated  at  the  time  of 
issuance  at  the  investment  grade  level  as 
established  by  at  least  one  "nationally 
recognized  statistical  rating 
organization,"  as  that  term  is  used  in 
paragraphs  (c)(2){vi)(E),  (F)  and  (H)  of 
rule  15c3-l  imder  the  Securities 
Exchange  Act  of  1934.  Applicants 
request  that  the  Commission  reserve 
jurisdiction  over  the  issuance  by  NFG  of 
any  securities  that  are  rated  below 
investment  grade. 

NFG  proposes  to  use  the  proceeds  of 
the  financings  authorized  by  the  this 
Application,  together  with  other 
available  funds,  to  (i)  make  investments 
in  Subsidiaries  so  they  can  finance 
capital  expenditiu-es,  (ii)  fund  short- 
term  loans  to  certain  Subsidiaries  either 
directly  or  through  the  NFG  money  pool 
as  described  below,  (iii)  finance  future 
investments  in  "exempt  wholesale 
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generators"  ("EWGs")  and  "foreign 
utility  companies"  ("FUCOs").  subject 
to  the  limitations  of  rule  53  or  other 
order  of  the  Commission,  and  "energy- 
related"  and  "gas-related"  companies, 
subject  to  the  limitations  of  rule  58.  (iv) 
acquire,  retire  or  redeem  securities 
issued  by  NFG  or  any  Financing 
Subsidiary'  or  Special  Purpose 
Subsidiar>'  as  described  below,  and  (v) 
provide  working  capital  and  other 
general  corporate  needs  of  NFG  and  its 
Subsidiaries.  Distribution  proposes  to 
utilize  the  proceeds  of  authorized 
money  pool  borrowings  temporarily  to 
fund  capital  projects,  to  finance 
inventories,  and  for  other  general 
corporate  purposes. 

The  terms  of  inter-company  loans  by 
NFG  to  its  Subsidiaries  will  be  designed 
to  parallel  the  effective  cost  of  NFC's 
long-term  debt  or  short-term  debt,  as 
applicable,  and  the  terms  will  reflect  an 
equitable  allocation  of  placement  fees, 
commitment  fees,  underwriting  or 
selling  fees  and  commissions  and 
discounts,  if  any,  as  well  as  any 
associated  rating  agency  fees  paid  or 
incurred  by  NFG  in  connection  with  the 
issuance  of  long-term  debt  or  short-term 
debt. 

The  Applicants  represent  that  no 
financing  proceeds  will  be  used  to 
acquire  die  equity  securities  of  any  new 
company  imless  this  acquisition  has 
been  approved  by  the  Conunission  or  is 
in  accordance  with  an  available 
exemption  under  the  Act.  NFG  further 
represents  that  it  will  not  undertake  any 
transaction  otherwise  authorized  by  the 
Commission  during  the  Authorization 
Period  that  would  cause  the  common 
equity  of  NFG.  as  a  percentage  of  its 
consolidated  capitalization  (inclusive  of 
short-term  debt),  to  fall  below  30%,  and 
will  not  undertake  any  transaction 
otherwise  authorized  by  the 
Commission  during  the  Authorization 
Period  that  would  cause  the  common 
equity  of  Distribution,  as  a  percentage  of 
capitalization  of  Distribution,  to  fall 
below  30%.  NFC's  forecasted  cash  flow 
analysis  and  capitalization  forecast  for 
the  calendar  years  2002  through  2005. 
which  assumes  that  NFG  will  issue  $351 
million  of  common  stock  out  of  the  $1.5 
billion  overall  long-term  financing 
authority  requested,  indicate  that  NFG's 
common  equity  will  remain  above  30% 
of  its  consolidated  capitalization  for  the 

period. 

Common  Stock:  NFG  seeks  authority 
to  issue  and  sell  additional  shares  of  its 
authorized  conmion  stock,  par  value 
$1.00  per  share  ("Common  Stock"),  or 
options  or  warrants  exercisable  for 
Common  Stock,  according  to 
underwriting  or  purchase  agreements  of 
a  type  generally  standard  in  the 


industry-.  Public  distributions  may  be 
according  to  private  negotiation  with 
underwriters,  purchasers,  dealers  or 
agents,  as  discussed  below,  or  effected 
through  competitive  bidding.  In 
addition,  sales  may  be  made  through 
private  placements  or  other  non-public 
offerings  to  one  or  more  persons.  All 
Common  Stock  sales  will  be  at  prices 
and  under  conditions  negotiated  or 
based  upon,  or  otherwise  determined 
by,  competitive  capital  markets. 

"Specifically.  NFG  may  issue  and  sell 
Common  Stock  through  underwriters  or 
dealers,  through  agents,  or  directly  to  a 
limited  number  of  purchasers  or  a  single 
purchaser.  If  underwriters  are  used  in 
the  sale  of  Common  Stock,  the  securities 
will  be  acquired  by  the  underwriters  for 
their  own  account  and  may  be  resold 
from  time  to  time  in  one  or  more 
transactions,  including  negotiated 
transactions,  at  a  fixed  public  offering 
price  or  at  varying  prices  determined  at 
the  time  of  sale.  Common  Stock  may  be 
offered  to  the  public  either  through 
underwriting  syndicates  (which  may  be 
represented  by  a  managing  underwriter 
or  underwriters  designated  by  NFG)  or 
directly  by  one  or  more  underwriters 
acting  alone.  Common  Stock  may  be 
sold  directly  by  NFG  or  through  agents. 
If  dealers  are  utilized  in  the  sale  of 
Common  Stock.  NFG  will  sell  the 
Common  Stock  to  the  dealers  as 
principals.  Any  dealer  may  then  resell 
the  Common  Stock  to  the  public  at 
varying  prices  to  be  determined  by  the 
dealer  at  the  time  of  resale. 

NFG  may  also  issue  Conunon  Stock 
and/or  purchase  shares  of  its  Common 
Stock  in  the  open  market  for  purposes 
of  reissuing  the  shares,  and/or  options, 
warrants  or  other  stock  purchase  rights 
exercisable  for  Common  Stock,  in  public 
or  privately  negotiated  transactions  in 
exchange  for  the  equity  securities  or 
assets  of  other  companies,  provided  that 
the  acquisition  of  any  equity  securities 
or  assets  has  been  authorized  in  a 
separate  proceeding  or  is  exempt  under 
the  Act  or  the  rules  under  the  Act.  The 
value  of  Common  Stock  issued  in 
exchange  for  equity  securities  or  assets 
of  another  company  will  be  counted 
against  the  overall  limitation  on 
financing.  The  value  will  be  as 
determined  in  accordance  with  any 
agreement  with  the  seller  or.  if  no  value 
is  specified  in  any  agreement,  then  the 
value  will  be  the  closing  price  of  NFG's 
Common  Stock  on  the  New  York  Stock 
Exchange  on  the  trading  day  next 
preceding  the  date  of  the  acquisition. 

NFG  also  proposes  to  issue  Common 
Stock  under  plans  ("Stock  Plans  ")  that 
allow  shareholders,  customers,  officers, 
employees,  non-employee  directors  and 
new  irivestors  to  acquire  shares  of 
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Common  Stock.  Currently.  NFG 
maintains  the  National  Fuel  Direct 
Stock  Purchase  and  Dividend 
Reinvestment  Plan,  which  provides  for 
purchasing  shares  of  Common  Stock 
directlv  from  NFG  and  permits 
participants  to  reinvest  cash  dividends 
in  shares  of  Common  Stock  without  the 
payment  of  anv  brokerage  commissitms 
or  ser\ice  charges  NFG  also  maintains 
(i)  401  (k)  and  Employee  Stock 
Ownership  Plans  that  allow  employees 
to  invest  in  Ciommon  Stock  and  reinvest 
cash  dividends  paid  on  the  Common 
Stock,  in  addition  to  a  variety  of  other 
investment  alternatives,  (ii)  various 
award  and  option  plans  that  provide  for 
the  issuance  of  one  or  more  of  the 
following  to  key  employees:  Incentive 
stock  options,  nonqualified  stock 
options,  stock  appreciation  rights, 
restricted  stock,  and  performance  units 
or  performance  shares,  and  (iii)  a 
Director  Stock  Plan,  under  which  it 
issues  shares  of  Common  Stock  to  its 
non-employee  directors  as  partial 
consideration  for  their  services  as 
directors 

NFG  proposes  to  issue  shares  of  its 
Common  Stock,  as  well  as  stock  options, 
restricted  stock  awards,  performance 
units,  performance  shares,  and  other 
Common  Stock-based  awards  in  order  to 
satisfv  its  obligations  under  the  Stock 
Plans.  Shares  of  Common  Stock  issued 
or  purchased  for  delivery  under  the 
Stock  Plans  may  either  be  newly  issued 
shares,  treasury  shares  or  shares 
purchased  by  NFG  in  the  open  market 
with  its  own  funds  (either  currently  or 
under  forward  contracts)  for  purposes  of 
reissuance  under  any  Stock  Plan.  NFG 
will  make  open-market  purchases  of 
Common  Stock  in  accordance  with  the 
terms  of  or  in  connection  with  the 
operation  of  the  Stock  Plans  as  provided 
for  in  rule  42  under  the  Act.  NFG  also 
proposes,  within  the  limitations  .set 
forth  in  the  Application,  to  issue  and/ 
or  purchase  shares  of  Common  Stock, 
according  to  these  existing  Stock  Plans 
as  they  may  be  amended  or  extended, 
and  similar  plans  or  plan  funding 
arrangements  adopted  without  any 
additional  Commission  order.  Stock 
transactions  of  this  variety  would, 
therefore,  be  treated  the  same  as  other 
stock  transactions  for  which  authority  is 
sought  in  this  Application  Finally,  in 
connection  with  the  adoption  of  any 
new  Stock  Plan  or  any  extension  of  or 
amendment  to  an  existing  Stock  Plan. 
NFG  requests  authorization  to  solicit 
any  required  shareholder  approvals 
without  further  order  of  the 
Commission. 

Preferred  Securities:  NFG.  directly  or 
through  a  Financing  Subsidiary  or 
Special  Purpose  Subsidiary,  also 


proposes  to  issue  and  sell  shares  of  its 
authorized  preferred  stock,  par  value 
Si  00  per  share  and/or  other  types  of 
unsecured  preferred  securities 
(collectively.  "Preferred  Securities")  in 
one  or  more  series  with  rights, 
preferenc;es,  and  priorities  as  may  be 
designated  in  the  instrument  creating 
each  series,  as  determined  by  NFG's 
board  of  directors  or  a  committee  of  the 
board.  Preferred  Securities  may  be 
redeemable  or  may  be  perpetual  in 
duration.  The  dividend  or  distribution 
rate  on  any  series  of  Preferred  Securities 
will  not  exceed  at  the  time  of  issuance 
500  basis  points  over  the  yield  to 
maturitv  of  a  U.S.  Treasury  security 
having  a  remaining  term  equal  or  closest 
to  the  term  of  the  Preferred  Securities. 
Dividends  or  distributions  on  any  series 
of  Preferred  Securities  will  be  made 
periodicallv  and  to  the  extent  funds  are 
legally  available  for  that  purpose,  but 
may  he  made  subject  to  terms  which 
allow  the  issuer  to  defer  dividend 
payments  or  distributions  for  specified 
periods.  Preferred  Securities  may  be 
convertible  or  exchangeable  into  shares 
of  Common  Stock. 

Long-term  Debt:  NFG.  directly  or 
through  a  financing  subsidiary,  also 
proposes  to  issue  and  sell  from  time  to 
time  additional  long-term  indebtedness 
("Long-term  Debt").  Long-term  Debt  of  a 
particular  series  (a)  will  be  unsecured, 
(b)  may  be  convertible  into  any  other 
authorized  securities  of  NFG.  (c)  will 
have  a  maturity  ranging  from  one  year 
to  50  years,  (d)  will  bear  interest  at  a 
rate  not  to  exceed  at  the  time  of  issuance 
500  basis  points  over  the  yield  to 
maturity  of  a  U.S.  Treasury  security 
having  a  remaining  term  equal  or  closest 
to  the  term  of  the  Long-term  Debt,  (e) 
may  be  subject  to  optional  and/or 
mandatory  redemption,  in  whole  or  in 
part,  at  par  or  at  various  premiums 
above  the  principal  amount,  (f)  may  be 
entitled  to  mandatory  or  optional 
sinking  fund  provisions,  (g)  may 
provide  for  reset  of  the  coupon 
according  to  a  remarketing  arrangement, 
and  (h)  may  be  called  from  existing 
investors  by  a  third  party.  The  maturity 
dates,  interest  rates,  redemption  and 
sinking  fund  provisions  and  conversion 
features,  if  any.  with  respect  to  the 
Long-term  Debt  of  a  particular  series,  as 
well  as  any  associated  placement, 
underwriting  or  selling  agent  fees, 
commissions  and  discounts,  if  any,  will 
be  established  by  negotiation  or 
competitive  bidding. 

Stock  Purchase  Contracts  and  Stock 
Purchase  Units:  NFG.  directly  or 
through  a  financing  subsidiary,  may  also 
issue  and  sell  from  time  to  time  stock 
purchase  contracts  ("Stock  Purchase 
Contracts '),  including  contracts 


obligating  holders  to  purchase  from 
NFG  and/or  NFG  to  sell  to  the  holders, 
a  specified  number  of  shares  or 
aggregate  offering  price  of  Common 
Stock  at  a  future  date.  The  consideration 
per  share  of  Common  Stock  may  be 
fixed  at  the  time  the  Stock  Purchase 
Contracts  are  issued  or  may  be 
determined  by  reference  to  a  specific 
formula  set  forth  in  the  Stock  Purchase 
Contracts.  The  Stock  Purchase  Contracts 
may  be  issued  separately  or  as  part  of 
units  ("Stock  Purchase  Units") 
consisting  of  a  Stock  Purchase  Contract 
and  Long-term  Debt  and/or  Preferred 
Securities  and/or  debt  securities  of  third 
parties,  including  U.S.  Treasury 
securities,  securing  holders'  obligations 
to  purchase  Common  Stock  under  the 
Stock  Purchase  Contracts.  The  Stock 
Purchase  Contracts  may  require  holders 
to  secure  their  obligations  in  a  specified 
manner, 

Short-terw  Debt:  To  provide  financing 
for  general  corporate  purposes, 
including  making  advances  to 
participating  subsidiaries  through  the 
NFG  money  pool,  making  advances 
directly  to  nonutility  subsidiaries,  and 
temporarily  funding  investments  in  new 
or  existing  subsidiaries,  NFG  requests 
authorization  to  issue  and  reissue  from 
time  to  time  during  the  Authorization 
Period,  up  to  $750  million  at  any  time 
outstanding  of  unsecured  short-term 
debt  securities  in  the  form  of  promissory 
notes  evidencing  borrowings  under  its 
credit  facilities,  commercial  paper 
notes,  and  other  forms  of  short-term 
financing  generally  available  to 
borrowers  with  investment  grade  credit 
ratings.  The  maturity  of  all  Short-term 
Debt  will  be  less  than  one  year  and  will 
bear  interest  at  a  rate  not  to  exceed  at 
the  time  of  issuance  300  basis  points 
over  the  London  Interbank  Offered  Rate 
(LIBOR)  for  maturities  of  up  to  one  year. 

Commercial  Paper:  Commercial  paper 
may  be  sold  by  NFG,  from  time  to  time, 
in  established  domestic  or  foreign 
commercial  paper  markets  directly  or 
through  dealers  and  placement  agents  at 
prevailing  discount  rates,  or  at 
prevailing  coupon  rates,  at  the  date  of 
issuance  for  commercial  paper  of 
comparable  quality  and  maturities  sold 
to  commercial  paper  dealers  generally. 
It  is  expected  that  the  dealers  and 
placement  agents  acquiring  commercial 
paper  from  NFG  will  re-offer  the  paper 
at  a  discount  to  corporate,  institulional 
and,  with  respect  to  foreign  commercial 
paper,  also  to  individual  investors. 
Corporate  and  institutional  investors 
may  include,  among  others,  commercial 
banks,  insurance  companies,  pension 
funds,  investment  trusts,  mutual  funds, 
foundations,  colleges  and  universities, 
finance  companies  and  nonfinancial 
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corporations.  Back-up  bank  lines  of 
credit  for  100%  of  the  outstanding 
amount  of  commercial  paper  may  be 
required  in  order  to  obtain  an 
investment  grade  rating  by  the  credit 
rating  agencies.  NFG  currently  has  a 
committed  credit  facility  which  acts  as 
back-up  to  its  commercial  paper 
program. 

Other  Credit  Facilities:  National  also 
proposes  to  establish  credit  facilities 
with  various  banks  and/ or  other 
financial  institutions  and  to  issue  and 
sell,  from  time  to  time,  short-term  notes. 
These  notes  would  bear  interest  at  rates 
comparable  to,  or  lower  than,  those 
available  through  other  forms  of  short- 
term  borrowing  with  similar  terms  as 
contemplated  in  this  Application.  The 
total  amount  of  notes  outstanding  at  any 
time,  when  added  to  the  aggregate 
amounts  of  short-term  borrowing 
outstanding  under  other  forms  of  short- 
term  borrowing  contemplated  in  this 
Application,  would  not  exceed  the  total 
amount  of  Short-term  Debt  for  which 
authorization  is  requested.  Borrowing 
arrangements  with  banks  and  financial 
institutions  may  require  compensating 
balances  and/or  commitment  fees  or 
similar  fees.  NFG,  at  all  times,  will 
attempt  to  negotiate  the  most  favorable 
effective  borrowing  rate  taking  into 
account  any  compensating  balances 
and/or  other  fees. 

Other  Securities:  NFG  may  also 
engage  in  other  types  of  short-term 
financing  as  it  may  deem  appropriate  in 
light  of  its  needs  and  market  conditions 
at  the  time  of  issuance.  This  short-term 
financing  may  include,  without 
limitation,  bank  borrowings  under 
uncommitted  lines  and  issuance  of  bid 
notes  to  individual  banks. 

Financing  Subsidiaries  and  Special 
Purpose  Subsidiaries 

NFG  requests  authority  to  acquire, 
directly  or  indirectly,  the  equity 
securities  of  one  or  more  Financing 
Subsidiaries  or  Special  Purpose 
Subsidiaries,  which  would  be  organized 
specifically  for  the  purpose  of 
facilitating  the  issuance  of  certain  types 
of  long-term  securities  described  above. 
Certain  of  the  Nonutility  Subsidiaries 
also  propose  to  organize  and  acquire  the 
equity  securities  of  Financing 
Subsidiaries  or  Special  Purpose 
Subsidiaries  in  order  to  facilitate 
financing  of  their  operations.  NFG 
represents  that  it  has  in  place  sufficient 
internal  controls  to  enable  it  to  monitor 
the  creation  and  use  of  any  of  these 
entities.  No  Financing  Subsidiary  or 
Special  Purpose  Subsidiary  shall 
acquire  or  dispose  of,  directly  or 
indirectly,  any  interest  in  any  "utility 
asset,"  as  that  term  is  defined  under  the 


Act.  Of  the  overall  $1.5  billion 
authorization  for  long-term  securities 
requested  in  this  Application.  NFG 
requests  authority  to  issue  up  to  $500 
million  outstanding  at  any  one  time 
through  Financing  Subsidiaries  and/or 
Special  Purpose  Subsidiaries, 

Financing  Subsidiaries:  NFG  proposes 
to  acquire  all  of  the  outstanding  shares 
of  common  stock  or  other  equity 
interests  of  one  or  more  Financing 
Subsidiaries.  A  separate  Financing 
Subsidiary  may  be  used  by  NFG  with 
respect  to  financings  of  different  types 
of  non-core  businesses.  In  connection 
with  these  financing  transactions,  NFG 
may  enter  into  one  or  more  guarantees 
or  other  credit  support  agreements  in 
favor  of  the  Financing  Subsidiary,  The 
amount  of  any  guarantees  or  credit 
support  would  not  count  against  the 
limit  on  guarantees  that  is  proposed  in 
this  Application, 

NFG  nas  not  created  to  date  any  direct 
Financing  Subsidiary  under  the 
authority  contained  in  the  current 
financing  order.  However,  NFGs  natural 
gas  and  oil  exploration  and  production 
subsidiary,  Seneca  Resources 
Corporation,  is  currently  in  the  process 
of  organizing  certain  Financing 
Subsidiaries,  which  are  expected  to 
increase  the  tax  efficiencies  of  its 
operations  in  Canada,  Any  Financing 
Subsidiary  or  Special  Purpose 
Subsidiary  organized  by  NFG  under  the 
authority  granted  by  the  Commission  in 
this  proceeding  shall  be  organized  only 
if,  in  management's  opinion,  the 
creation  and  utilization  of  a  Financing 
Subsidiary  or  Special  Purpose 
Subsidiaty,  will  likely  result  in  tax 
savings,  increased  access  to  capital 
markets  and/or  lower  cost  of  capital  for 
NFG. 

Special  Purpose  Subsidiaries:  In 
cormection  with  the  issuance  of  certain 
types  of  Preferred  Securities,  NFG  and/ 
or  a  Financing  Subsidiary  proposes  to 
organize  one  or  more  separate  Special 
Purpose  Subsidiaries  as  any  one  or  any 
combination  of  (a)  a  limited  liability 
company,  (b)  a  limited  partnership,  (c) 
a  business  trust,  or  (d)  any  other  entity 
or  structure,  foreign  or  domestic,  that  is 
considered  advantageous  by  NFG.  In  the 
event  that  any  Special  Piu-pose 
Subsidiary  is  organized  as  a  limited 
liability  company,  NFG  or  the  Financing 
Subsidiary  may  also  organize  a  second 
special  purpose  wholly-owned 
subsidiary  ("Partner  Sub")  for  the 
purpose  of  acquiring  and  holding 
Special  Purpose  Subsidiary  membership 
interests  in  order  to  comply  with  any 
requirement  under  the  applicable  law 
that  a  limited  liability  company  have  at 
least  two  members.  In  the  event  that  any 
Special  Purpose  Subsidiary  is  organized 


as  a  limited  partnership.  NFG  or  the 
Financing  Subsidiary  also  may  organize 
a  Partner  Sub  for  the  purpose  of  acting 
as  the  general  partner  of  a  Special 
Purpose  Subsidiary  and  may  acquire. 
either  directly  or  indirectly  through  the 
Partner  Sub.  a  limited  partnership 
interest  in  a  Special  Purpose  Subsidiary 
to  ensure  that  the  Special  Purpose 
Subsidiary  will  have  a  limited  partner  to 
the  extent  required  by  applicable  law. 

NFG,  the  Financing  Subsidiary  and/or 
a  Partner  Sub  will  acquire  all  of  the 
common  stock  or  all  of  the  general 
partnership  or  other  common  equity 
interests,  as  the  case  may  be.  of  any 
Special  Purpose  Subsidiary  for  an 
amount  not  less  than  the  minimum 
required  by  any  applicable  law  {i.e..  the 
aggregate  of  the  equity  accounts  of  the 
Special  Purpose  Subsidiary).  The 
aggregate  of  the  investment  by  NFG.  the 
Financing  Subsidiary  and/or  a  Partner 
Sub  is  referred  to  in  this  Application  as 
the  equity  contribution  ("Equity 
Contribution").  NFG  and/or  the 
Financing  Subsidiary  may  issue  and  sell 
to  anv  Special  Purpose  Subsidiary,  at 
any  time  or  from  time  to  time  in  one  or 
more  series,  unsecured  subordinated 
debentures,  unsecured  promissory  notes 
or  other  unsecured  debt  instruments 
(individually,  a  "Note  "  and  collectively, 
the  "Notes")  governed  by  an  indenture 
or  other  document,  and  the  Special 
Purpose  Subsidiary  will  apply  both  the 
Equity  Contribution  made  to  it  and  the 
proceeds  from  the  sale  of  Preferred 
Securities  by  it  from  time  to  time  to 
purchase  Notes.  Alternatively,  NFG 
and/or  the  Financing  Subsidiary-  may 
enter  into  a  loan  agreement  or 
agreements  with  any  Special  Purpose 
Subsidiary  under  which  the  Special 
Purpose  Subsidiary  will  loan  to  NFG 
and/or  the  Financing  Subsidiary 
(individually,  a  "Loan  "  and  collectively. 
the  "Loans")  both  the  Equity 
Contribution  to  the  Special  Purpose 
Subsidiar\'  and  the  proceeds  from  the 
sale  of  Preferred  Securities  by  the 
Special  Purpose  Subsidiar\-  from  time  to 
time,  and  NFG  and/or  the  Financing 
Subsidiary  will  issue  to  the  Special 
Purpose  Subsidiary  Notes  evidencing 
these  borrowings.  The  terms  (e.g.. 
interest  rate,  maturity,  amortization, 
prepayment  terms,  and  default 
provisions)  of  any  Notes  would  be 
designed  to  parallel  the  terms  of  the 
Preferred  Securities  to  which  the  Notes 

relate, 

NFG  or  any  Financing  Subsidiary  also 
proposes  to  guarantee  solely  in 
connection  with  the  issuance  of 
Preferred  Securities  by  a  Special 
Purpose  Subsidiary  (i)  payment  of 
dividends  or  distributions  on  the 
securities  by  the  Special  Purpose 


63472 


Federal  Register / Vol.  67.  No.  198 /Friday,  October  11,  2002 /Notices 


Subsidiarv'  if  and  to  the  extent  the 
Special  Purpose  Subsidiar\-  has  funds 
legdllv  available  for  this  use.  (ii) 
payments  to  the  holders  of  the  securities 
due  upon  liquidation  of  the  Special 
Purpose  Subsidiary  or  redemption  of  the 
Preferred  Securities  of  the  Special 
Purpose  Subsidiary,  and  (iii)  certain 
additional  amounts  that  may  be  payable 
in  respect  of  the  Preferred  Securities. 
Alternativelv.  NFG  may  provide  credit 
support  for  any  guarantee  that  is 
provided  bv  a  Financing  Subsidiary 
The  amount  of  any  guarantees  or  credit 
support  provided  by  NFG  for  this 
purpose  would  not  be  counted  against 
the  limitation  on  guarantet^s  as  set  forth 
in  this  Application. 

in  the  event  of  any  voluntary  or 
involuntar\'  liquidation,  dissolution  or 
winding  up  of  any  Special  Purpose 
Subsidiary,  the  holders  nf  Preferred 
Securities  issued  by  the  Special  Purpose 
Subsidiary  will  be  entitled  to  receive. 
out  of  the  assets  of  the  Special  Purpose 
Subsidiary  available  for  distribution  to 
its  shareholders,  partners  or  other 
owners  (as  the  case  may  be),  an  amount 
equal  to  the  par  or  stated  value  or 
liquidation  preference  of  the  Preft;rred 
Securities,  plus  any  accrued  and  unpaid 
dividends  or  distributions. 

The  constituent  instruments  of  each 
Special  Purpose  Subsidiary  will 
provide,  among  other  things,  that  the 
Special  Purpose  Subsidiary's  activities 
will  be  limited  to  the  issuance  and  .sale 
of  Preferred  Securities  from  time  to  time 
and  the  lending  to  the  Financing 
Subsidiary  or  Partner  Sub  of  (i)  the 
proceeds  any  issuance  or  sale  and  (ii) 
the  Equity  Contribution  to  a  Special 
Purpose  Subsidiary,  and  certain  other 
related  activities. 

Financing  by  Subsidiaries 

Distribution  seeks  authority  to  issue 
short-term  debt  securities  as  set  forth  in 
the  Application.  The  Nonutility 
Subsidiaries  seek  authority  to  engage  in 
financing  transactions  to  develop  and 
expand  energy-related  or  functionally 
related  nonutility  businesses  Most  often 
these  financing  transactions  by  the 
Nonutility  Subsidiaries  will  be  exempt 
under  rule  52(b)  of  the  Act;  however,  in 
the  limited  circumstances  where  the 
Nonutility  Subsidiary  making  the 
borrowing  is  not  wholly-owned  by  NFG, 
directly  or  indirectly,  authority  is 
requested  for  NFG  or  any  other 
Nonutility  Subsidiary  to  make  loans  to 
nonutility  subsidiaries  at  interest  rates 
and  maturities  designed  to  provide  a 
return  to  the  lending  entity  of  not  less 
than  its  effective  cost  of  capital. 
However,  no  loans  will  be  made  to  a 
Nonutility  Subsidiary  that  is  less  than 
wholly-owned  if  the  Nonutility 


Subsidiary  sells  any  services  or  goods  to 
Distribution  or  to  any  other  Nonutility 
Subsidiary  which,  in  turn,  sells  goods  or 
services  to  Distribution. 

Certain  of  the  Nonutility  Subsidiaries 
may  be  able  to  achieve  tax  and  other 
benefits  by  issuing  securities  through 
Financing  Subsidiaries  or  Special 
Purpose  Subsidiaries,  and,  accordingly, 
request  authorization  to  organize  and 
acquire  the  equity  securities  of  these 
entities  in  the  same  manner  as  described 
above  in  connection  with  proposed 
financings  by  NFG. 

Continuation  of  Money  Pool 
Arrangements 

Under  the  current  financing  order. 
Distribution,  National  Fuel  Gas  Supply 
Corporation,  Seneca  Resources 
Corporation.  Highland  Forest  Resources 
Inc..  Leidy  Hub  Inc..  Horizon  Energy 
Development  Inc..  Data-Track  Account 
Services  Inc..  National  Fuel  Resources 
Inc..  Upstate  Energy  Inc  .  Niagara 
Independence  Marketing  Company,  and 
Seneca  Independence  Pipeline 
Company  are  authorized  to  participate 
in  d  money  pool  as  both  borrowers  and 
lenders.  Horizon  Power  is  authorized  to 
invest  surplus  funds  in  the  money  pool 
and  to  withdraw  those  funds  when 
needed,  but  may  not  borrow  through  the 
money  pool.  NFG  is  authorized  to  lend 
funds  through  the  money  pool  but  may 
not  borrow  funds  through  the  money 
pool  The  .Applicants  propose  to 
continue  participation  in,  and.  with  the 
exception  of  NFG  and  Horizon  Power,  to 
incur  short-term  borrowings  through  the 
money  pool  on  the  same  terms  as 
approved  under  the  current  financing 
(jrder.  Authority  is  sought  for  the  money 
pool  participants,  other  than  NFG  and 
Horizon  Power.  ("Eligible  Borrowers") 
to  borrow  short-term  funds  through  the 
money  pool.  The  maximum  amount  of 
money  pool  borrowings  outstanding  for 
each  Eligible  Borrower  will  be 
determined  by  NFG  and  each  Eligible 
Borrower  in  accordance  with  business 
needs. 

NFG  will  administer  the  money  pool 
and  coordinate  short-term  borrowings 
by  Eligible  Borrowers.  NFG  proposes  to 
make  loans  available  to  Eligible 
Borrowers  through  the  money  pool 
utilizing  the  proceeds  of  borrowings 
under  various  credit  facilities,  including 
but  not  limited  to  commercial  paper, 
short-term  lines  of  credit,  demand  credit 
facilities,  and  committed  credit  facilities 
("Credit  Facilities ").  as  determined  by 
NFG.  and  issued  in  accordance  with  the 
authorization  sought  in  this  proceeding. 
In  addition,  at  certain  times  during  the 
year.  NFG  and  certain  of  its  Subsidiaries 
may  generate  surplus  funds,  which  they 
may  choose  to  invest  in  the  money  pool. 


Therefore,  funds  available  for 
borrowings  through  the  money  pool  will 
be  derived  from  one  or  more  of  the 
following  sources:  (1)  Surplus  funds  of 
NFG  or  one  or  more  of  its  Subsidiaries; 
(2)  proceeds  from  NFG's  sale  of 
commercial  paper;  and  (3)  borrowings 
by  NFG  under  other  Credit  Facilities. 

NFG  will  match,  to  the  extent 
possible,  the  short-term  cash  surpluses 
and  borrowing  requirements  of  itself 
and  its  Subsidiaries.  In  the  event  that  at 
any  time  during  the  Authorization 
Period  there  are  insufficient  funds 
available  from  money  pool  sources  to 
satisfy  money  pool  borrowing 
requirements  of  all  Eligible  Borrowers, 
Distribution  will  receive  borrowing 
priority  over  the  Nonutility 
Subsidiaries.  Borrowings  through  the 
money  pool  would  be  met  first  from 
available  surplus  funds  of  the 
Subsidiaries  and  then  from  available 
surplus  funds  of  NFG.  Once  these 
sources  of  funds  become  insufficient  to 
meet  the  short-term  loan  requests, 
borrowings  will  be  made  by  NFG 
through  the  issuance  and  sale  of 
commercial  paper  or  borrowings  under 
other  Credit  Facilities. 

Distribution  seeks  approval  to  make 
borrowings  through  the  money  pool  in 
an  amount  not  to  exceed  S500  million 
at  any  time  outstanding.  Distribution 
proposes  to  repay  money  pool 
borrowings  principally  by  means  of 
funds  received  as  a  result  of  providing 
services  to  its  customers  under  its 
tariffs,  and  from  the  possible  sale  of  debt 
(including  long-term  notes  issued  to 
NFG)  or  equity  securities. 

Borrowings  through  the  money  pool 
and  repayments  will  be  adequately 
documented  and  will  be  evidenced  on 
the  books  of  each  participant  that  is 
borrowing  funds  or  lending  surplus 
funds.  If  only  internal  funds  (surplus 
funds  of  NFG  and  the  Subsidiaries) 
make  up  the  funds  available  in  the 
money  pool,  the  interest  rate  applicable 
and  payable  to  or  by  Subsidiaries  for  all 
loans  from  internal  funds  will  be  the 
rates  for  high-grade,  unsecured,  30-day 
commercial  paper  sold  through  dealers 
by  major  corporations,  as  quoted  in  The 
Wall  Street  Journal  or  other  national 
financial  publications.  Borrowings 
consisting  wholly  or  in  part  of  funds 
obtained  through  the  sale  of  commercial 
paper  or  borrowings  under  other  Credit 
Facilities  by  NFG  will  bear  interest  at  a 
rate  equal  to  NFG's  net  weighted  daily 
average  cost  for  external  borrowings. 
Interest  will  be  payable  by  the 
borrowing  Subsidiary  until  the  principal 
amount  borrowed  is  fully  repaid.  Fees, 
commissions  and  expenses  incurred  by 
NFG  to  establish  and  maintain  Credit 
Facilities  used  to  fund  loans  through  the 
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money  pool,  including  rating  agency 
fees,  bank  commitment  fees,  and 
transaction  costs  (such  as  legal  fees 
incurred  in  connection  with  negotiating 
and  dociunenting  credit  facilities),  will 
be  allocated  to  all  Eligible  Borrowers. 
Each  Eligible  Borrower's  share  of 
allocated  expenses  is  a  fraction  of  the 
total  expenses.  The  numerator  of  the 
fraction  is  the  respective  per  book 
capitalization  plus  the  average  daily 
balance  of  short-term  borrowings 
outstanding  during  the  twelve  months 
ended  as  of  the  date  of  the  most  recent 
quarterly  consolidating  financial 
statements  for  each  Eligible  Borrower. 
The  denominator  of  the  fraction  is  the 
sum  of  all  the  numerators  used  in  the 
calculation. 

To  the  extent  that  there  are  excess 
funds  available  in  the  money  pool  from 
time  to  time  because  (a)  there  are  no 
borrowings  under  the  Credit  Facilities 
that  may  be  currently  repaid,  or  (b)  there 
is  no  commercial  paper  that  is  maturing, 
or  (c)  no  Eligible  Borrower  has  a  need 
for  excess  funds  available  from  other 
money  pool  participants,  the  excess 
funds  will  normally  be  invested  in  one 
or  more  short-term  investments.  The 
Applicants  propose  amendment  of 
Article  IV  of  the  Money  Pool  Agreement 
to  provide  that  these  short-term 
investments  may  include  any  of  the 
following:  (i)  Interest-bearing  accounts 
with  banks;  (ii)  obligations  issued  or 
guaranteed  by  the  U.S.  government  or 
its  agencies  and  instrumentalities,  or  by 
any  state  or  political  subdivision  of  a 
state;  (iii)  tax  exempt  notes;  (iv)  tax 
exempt  bonds;  (v)  tax  exempt  preferred 
stock;  (vi)  commercial  paper  rated  not 
less  than  A-1  or  P-1  or  their  equivalent 
by  a  nationally  recognized  statistical 
rating  organization;  (vii)  money  market 
fimds;  (viii)  bank  certificates  of  deposit 
and  bankers  acceptances;  (ix)  Eurodollar 
certificates  of  deposit  or  time  deposits; 
(x)  repurchase  agreements  with  respect 
to  any  of  the  foregoing;  and  (xii)  other 
investments  as  are  permitted  by  the  Act 
and  the  rules  imder  the  Act.  With  the 
exception  of  Article  FV,  no  other 
substantive  changes  to  the  Money  Pool 
Agreement  as  currently  in  effect  are 
proposed. 

Guarantees 

NFG  requests  authority  to  enter  into 
guarantees,  obtain  letters  of  credit,  enter 
into  expense  agreements  or  otherwise 
provide  credit  support  (collectively, 
"Guarantees")  with  respect  to  the 
obligations  of  any  Subsidiary.  Authority 
is  sought  to  enter  into  Guarantees  in  an 
aggregate  principal  amount  not  to 
exceed  $2  billion  outstanding  at  any 
time,  provided  that  any  Guarantee 
outstanding  on  December  31,  2005,  shall 


terminate  or  expire  in  accordance  with 
its  terms  and  provided  further  that  the 
amount  of  any  Guarantees  with  respect 
to  the  obligations  of  any  Subsidiaries 
shall  be  subject  to  the  limitations  of  rule 
53(a)(1)  or  rule  58(a)(1),  as  applicable. 
Guarantees  of  the  obligations  of  any 
Financing  Subsidiary  or  Special 
Purpose  Subsidiary,  as  described  above, 
will  not  count  against  this  limitation. 

NFG  requests  authority  to  charge  each 
Subsidiary  a  fee  for  providing  credit 
support.  The  fee  will  be  determined  by 
multiplying  the  amount  of  the 
Guarantee  provided  by  the  cost  of 
obtaining  the  liquidity  necessary  to 
perform  the  Guarantee  (for  example, 
bank  line  commitment  fees  or  letter  of 
credit  fees,  plus  other  transactional 
expenses,  if  any)  for  the  period  of  time 
the  Guarantee  remains  outstanding. 

Hedging  Transactions 

Interest  Rate  Hedges:  NFG  and,  to  the 
extent  not  exempt  under  rule  52,  the 
Subsidiaries,  request  authorization  to 
enter  into  Interest  Rate  Hedges,  subject 
to  certain  limitations  and  restrictions,  in 
order  to  manage  interest  rate  cost. 
Interest  Rate  Hedges  would  only  be 
entered  into  with  counterparties 
("Approved  Counterparties")  whose 
senior  debt  ratings,  or  the  senior  debt 
ratings  of  the  parent  companies  of  the 
counterparties,  as  published  by  Moody's 
Investors  Service,  are  equal  to  or  greater 
than  "Baa,"  or  an  equivalent  rating  from 
Standard  and  Poor's  Ratings  Group  or 
Fitch  Inc. 

Interest  Rate  Hedges  will  involve  the 
use  of  financial  instruments  commonly 
used  in  today's  capital  markets  to 
manage  the  volatility  of  interest  rates, 
including  but  not  limited  to  interest  rate 
swaps,  swaptions,  caps,  collars,  floors, 
forwards,  rate  locks,  structured  notes 
(i.e.,  a  debt  instrument  in  which  the 
principal  and/or  interest  payments  are 
indirectly  linked  to  the  value  of  an 
underlying  asset  or  index),  and  short 
sales  of  U.S.  Treasury  secvurities.  The 
Applicants  would  use  Interest  Rate 
Hedges  as  a  means  of  prudently 
managing  the  risk  associated  with  any 
outstanding  debt  by,  for  example,  (i) 
converting  variable  rate  debt  to  fixed 
rate  debt,  (ii)  converting  fixed  rate  debt 
to  variable  rate  debt,  or  (iii)  limiting  the 
impact  of  changes  in  interest  rates 
resulting  from  variable  rate  debt.  The 
transactions  would  be  for  fixed  periods 
and  stated  notional  amoimts,  which  in 
no  case  would  exceed  the  principal 
amount  of  the  underlying  debt 
instrument.  Fees,  commissions  and 
other  amounts  payable  to  the 
counterparty  or  exchange  (excluding, 
however,  the  swap  or  option  payments) 
in  connection  with  an  Interest  Rate 


Hedge  will  not  exceed  those  generally 
obtainable  in  competitive  markets  for 
parties  of  comparable  credit  quality. 
Anticipatory  Hedges:  In  addition, 
NFG  and  the  Subsidiaries  request 
authorization  to  enter  into  Anticipatory 
Hedges,  subject  to  certain  limitations 
and  restrictions.  Anticipatory  Hedges 
would  only  be  entered  into  w^ith 
Approved  Counterparties,  and  would  be 
utilized  to  fix  and/or  limit  the  interest 
rate  risk  associated  with  any  new- 
issuance  through  (i)  a  forward  sale  of 
exchange-traded  U.S.  Treasury  futures 
contracts,  U.S.  Treasury  securities  and/ 
or  a  forward  swap  (each  a  "Fonvard 
Sale"),  (ii)  the  purchase  of  put  options 
on  U.S.  Treasury-  securities  (a  "Put 
Options  Purchase"),  (iii)  a  Put  Options 
Purchase  in  combination  with  the  sale 
of  call  options  on  U.S.  Treasury- 
securities  (a  "Zero  Cost  Collar"),  (iv) 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S. 
Treasury  securities,  or  (v)  some 
combination  of  a  Forward  Sale,  Put 
Options  Purchase,  Zero  Cost  Collar  and/ 
or  other  derivative  or  cash  transactions, 
including  but  not  limited  to  structured 
notes,  caps  and  collars,  appropriate  for 
the  Anticipatory  Hedges. 

Anticipatory  Hedges  may  be  executed 
on-exchange  ("On-Exchange  Trades  ") 
with  brokers  through  the  opening  of 
futures  and/or  options  positions  traded 
on  the  Chicago  Board  of  Trade 
("CBOT").  the  opening  of  over-the- 
counter  positions  with  one  or  more 
counterparties  ("Off-Exchange  Trades"), 
or  a  combination  of  On-Exchange 
Trades  and  Off-Exchange  Trades.  NFG 
or  a  Subsidiary  will  determine  the 
optimal  structure  of  each  Anticipatory 
Hedge  transaction  at  the  time  of 
execution. 

NFG  represents  that  each  Interest  Rate 
Hedge  and  Anticipatory  Hedge  will  be 
treated  for  accounting  purposes  under 
generally  accepted  accounting 
principles.  NFG  will  comply  with 
Statement  of  Financial  Accounting 
Standard  ("SFAS")  133  (Accounting  for 
Derivative  Instruments  and  Hedging 
Activities)  and  SFAS  138  (Accounting 
for  Certain  Derivative  Instruments  and 
Certain  Hedging  Activities)  or  other 
standards  relating  to  accounting  for 
derivative  transactions  as  are  adopted 
and  implemented  by  the  Financial 
Accounting  Standards  Board. 

Changes  in  Capital  Structure  of 
Majority-Owned  Subsidiaries 

The  portion  of  an  individual 
Subsidiary's  aggregate  financing  to  be 
effected  through  the  sale  of  stock  to  NFG 
or  other  immediate  parent  company 
during  the  Authorization  Period 
according  to  rule  52  and/ or  according  to 
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an  order  issued  in  this  proceeding 
cannot  be  ascertained  at  this  time.  The 
proposed  sale  of  capital  securities  may 
in  some  cases  exceed  the  then 
authorized  (  apitai  stock  of  a  Subsidiary. 
In  addition,  the  Subsidiary  may  choose 
to  use  capital  stock  with  no  par  value. 
Also,  a  Subsidiary  may  wish  to  engage 
in  a  reverse  stock  split  to  reduce 
franc;hise  taxes  or  for  other  corporate 
purposes.  As  needed  to  accommodate 
thosH  tvpes  of  proposed  transac;tK)ns  and 
to  provide  for  future  issuances  of 
securities,  the  Applicants  request 
authority  to  change  the  terms  of  any 
majoritv-owned  Subsidiarv's  authorized 
capitalization  by  an  amount  deemed 
appropriate  by  NF(i  or  other  parent 
companv.  provided  that  the  consent  of 
all  other  shareholders  has  been  obtained 
for  the  change.  A  Subsidiarv  would  be 
able  to  change  the  par  value,  or  change 
between  par  value  and  no-par  value 
stock,  or  change  the  form  of  equitv  from 
common  stock  to  limited  partnership  or 
limited  liabilitv  companv  interests  or 
similar  instruments,  or  from  these  types 
of  instruments  to  common  stock. 
without  additional  Commission 
approval  Any  ac:tion  by  Distribution 
would  be  subject  to  and  would  only  be 
taken  upon  receipt  of  necessary 
approvals  from  state  regulators. 

Sonutility  Subsidiary  Reorganizations 

NFG  requests  approval  to  consolidate 
or  otherwise  reorganize  all  or  anv  part 
of  its  direct  and  indirect  ownership 
interests  in  Nonutilitv  Subsidiaries  and 
the  activities  and  functions  related  to 
these  investments.  To  effect  any 
consolidation  or  other  reorganization. 
NFG  may  wish  to  either  contribute  the 
equitv  securities  of  one  Nonutility 
Subsidiary  to  another  Nonutility 
Subsidiarv  or  sell  (or  cause  a  Nonutility 
Subsidiarv  to  sell)  the  equity  securities 
or  all  or  part  of  the  assets  of  one 
Nonutilitv  Subsidiary  to  another  one. 
These  transactions  may  also  take  the 
form  of  a  Nonutilitv  Subsidiary  selling 
or  transferring  the  equity  st^curities  of  a 
subsidiarv  or  all  or  part  of  a  subsidiar\''s 
assets  as  a  dividend  to  NFG  or  to 
another  Nimutility  Subsidiarv.  and  the 
acquisition,  directly  or  indirectly,  of  the 
equity  securities  or  assets  of  a 
subsidiary,  either  by  purchase  or  by 
receipt  of  a  dividend  The  purchasing 
compan\'  in  any  transaction  structured 
as  an  intrasystem  sale  of  equity 
securities  or  assets  may  execute  and 
deliver  its  promissorv  note  evidencing 
all  or  a  portion  of  the  consideration 
given  Each  transaction  would  be 
carried  out  in  compliance  with  all 
applicable  I'.S.  or  foreign  laws  and 
accountmg  requirements,  and  any 
transaction  structured  as  a  sale  would 


be  carried  out  for  consideration  equal  to 
the  book  value  of  the  equity  securities 
being  sold. 

I'or  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
ilelngati'd  .iutlii)ril\ . 
Margaret  H.  Mcharland. 
Deputy  Secretary. 
|FK  Do(  .  02-25944  Filed  10-10-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
announcement:  67  FR  62997.  October  9. 
2002. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street,  NW.. 

W.istiiimtoii.  Di. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Thursdav.  October  10.  2002  at 
2:30  p.m. 

CHANGE  IN  THE  MEETING:  .Additional  item. 

Ihe  following  item  has  been  added  to 
the  Closed  Meeting  scheduled  for 
Thursdav.  October  10.  2002  at  2:30  p.m.: 
formal  order  t)f  investigation 

Commissioner  Goldschmid.  as  duty 
officer,  determined  that  Commission 
business  retjuired  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
an\ ,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  October  9.  2002. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFK  Dnr    02-2ril.iO  Filed  10-9-02:  12:58  pmj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46590;  File  No.  S7-966] 

Program  for  Allocation  of  Regulatory 
Responsibilities  Pursuant  to  Rule  17d- 
2;  Notice  of  Filing  of  the  Agreement 
Among  the  American  Stock  Exchange 
LLC,  the  Chicago  Board  Options 
Exchange,  Inc.,  the  International 
Securities  Exchange,  Inc.,  the  National 
Association  of  Securities  Dealers,  Inc., 
the  New  York  Stock  Exchange,  Inc.,  the 
Pacific  Exchange,  Inc.,  and  the 
Philadelphia  Stock  Exchange,  Inc., 
Pursuant  to  Rule  17d-2  Under  the 
Securities  Exchange  Act  of  1934 

October  2.  2002. 

Pursuant  to  section  17(d]  of  the 
Securities  Exchange  Act  of  1934 
(•'Act"),'  and  Rule  17d-2  thereunder,- 
notice  is  hereby  given  that  on  August 
21.  2002.  the  American  Stock  Exchange 
LLC  ("Amex"),  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE").  the 
International  Securities  Exchange,  Inc. 
(■'ISE"),  the  National  Association  of 
Securities  Dealers,  Inc.  ('NASD"),  the 
New  York  Stock  Exchange.  Inc. 
(••NYSE"),  the  Pacific  Exchange,  Inc. 
(••PCX''),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  (collectively  the 
"SRO  participants")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  ••Commission")  a  plan  for  the 
allocation  of  regulatory  responsibilities. 

I,  Introduction 

Section  19(g)(1)  of  the  Act.'  among 
other  things,  requires  every  national 
securities  exchange  and  registered 
securities  association  (•SRO")  to 
examine  for,  and  enforce,  compliance  by 
its  members  and  persons  associated 
with  its  members  with  the  Act.  the  rules 
and  regulations  thereunder,  and  the 
SRO's  own  rules,  unless  the  SRO  is 
relieved  of  this  responsibilitv  pursuant 
to  Section  17(d)  or  19(g)(2)-' of  the  Act. 
Without  this  relief,  the  statutorv- 
obligation  of  each  individual  SRO  could 
result  in  a  pattern  of  multiple 
examinations  of  broker-dealers  that 
maintain  memberships  in  more  than  one 
SRO  Ccommon  members^').  This 
regulatory  duplication  would  add 
unnecessan*-  expenses  for  common 
members  and  their  SROs. 

Section  1 7(d)(1)  of  the  Act  was 
intended,  in  part,  to  eliminate 
unnecessary  multiple  examinations  and 


1  15  f.S.C.  78q(.il. 

2  17CFR240.17fi-2 
'15U.S.C.  7Hs|g)(ll 
■•ISU.S.C.  78s(g)l2l 
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regulatory  duplication. ^  With  respect  to 
a  common  member,  Section  17(d)(1) 
authorizes  the  Commission,  by  rule  or 
order,  to  relieve  an  SRO  of  the 
responsibility  to  receive  regulatory 
reports,  to  examine  for  and  enforce 
compliance  with  applicable  statutes, 
rules  and  regulations,  or  to  perform 
other  specified  regulatory  functions. 

To  implement  Section  17(d)(1),  the 
Commission  adopted  two  rules:  Rule 
17d-l  and  Rule  17d-2  under  the  Act.« 
Rule  17d-l,  adopted  on  April  20,  1976." 
authorizes  the  Commission  to  name  a 
single  SRO  as  the  designated  examining 
authority  ("DEA")  to  examine  common 
members  for  compliance  with  the 
financial  responsibility  requirements 
imposed  by  the  Act,  or  by  Commission 
or  SRO  rules.  When  an  SRO  has  been 
named  as  a  common  member's  DEA,  all 
other  SROs  to  which  the  conunon 
member  belongs  are  relieved  of  the 
responsibility  to  examine  the  firm  for 
compliance  with  applicable  financial 
responsibility  rules. 

On  its  face.  Rule  17d-l  deals  only 
with  an  SRO's  obligations  to  enforce 
broker-dealers'  compliance  with  the 
financial  responsibility  requirements. 
Rule  1 7d-l  does  not  relieve  an  SRO 
from  its  obligation  to  examine  a 
common  member  for  compliance  with 
its  own  rules  and  provisions  of  the 
federal  securities  laws  governing 
matters  other  than  financial 
responsibility,  including  sales  practices, 
and  trading  activities  and  practices. 

To  address  regulatory  duplication  in 
these  other  areas,  on  October  28,  1976, 
the  Commission  adopted  Rule  17d-2 
under  the  Act.8  This  rule  permits  SROs 
to  propose  joint  plans  allocating 
regulatory  responsibilities  with  respect 
to  common  members.  Under  paragraph 
(c)  of  Rule  17d-2,  the  Commission  may 
declare  such  a  plan  effective  if,  after 
providing  for  notice  and  conunent,  it 
determines  that  the  plan  is  necessary  or 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  to  foster 
cooperation  and  coordination  among  the 
SROs,  to  remove  impediments  to  and 
foster  the  development  of  a  national 
market  system  and  a  national  clearance 
and  settlement  system,  and  in 
conformity  with  the  factors  set  forth  in 
Section  17(d)  of  the  Act.  Commission 
approval  of  a  plan  filed  pursuant  to  Rule 
1 7d-2  relieves  an  SRO  of  those 


5 Securities  Act  Amendments  of  1975,  Report  of 
the  Senate  Committee  on  Banking,  Housing,  and 
Urban  Affairs  to  Accompany  S.  249,  S.  Rep.  No.  94- 
75,  94th  Cong.,  1st  Session.  32  (1975). 

«  17  CFR  240.17d-l  and  17  CFR  240.17d-2. 

"  Securities  Exchange  Act  Release  No.  12352.  41 
FR  18809  (May  3.  1976). 

"Securities  Exchange  Act  Release  No.  12935.  41 
FR  49093  (November  8,  1976). 


regulator)'  responsibilities  allocated  by 
the  plan  to  another  SRO. 

U.  The  Plan 

On  September  8.  1983,  the 
Commission  approved  the  SRO 
participants'  plan  for  allocating 
regulatory  responsibilities  pursuant  to 
Rule  17d-2.''  The  plan  reduces 
regulatory  duplication  for  a  large 
number  of  firms  currently  members  of 
two  or  more  of  the  SRO  participants  by 
allocating  regulatory'  responsibility  for 
certain  options-related  sales  practice 
matters  to  one  of  the  SRO  participants. 

Under  the  plan,  the  SRO  participant 
responsible  for  conducting  options- 
related  sales  practice  examinations  of  a 
firm,  and  investigating  options-related 
customer  complaints  and  terminations 
for  cause  of  associated  persons  of  that 
firm,  is  known  as  the  firm's  "Designated 
Options  Examining  Authority' 
("DOEA").  Pursuant  to  the  plan,  any 
other  SRO  of  which  the  firm  is  a 
member  is  relieved  of  these 
responsibilities  during  the  period  the 
firm  is  assigned  to  a  DOEA. 

III.  Proposed  Amendment  to  the  Plan 

On  August  21,  2002.  the  SRO 
participants  submitted  a  proposed 
amendment  to  the  plan.  The  primarv- 
purpose  of  the  amendment  is  to  allocate 
regulator\-  responsibilities  among  all  of 
the  SRO  participants.'"  The  amended 
agreement  replaces  the  previous 
agreement  in  its  entirety. 

Agreement  among  the  .'\nierican  Stock 
Exchange  LLC.  the  Chicago  Board  Options 
Exchange.  Inc..  the  International  Securities 
Exchange.  Inc..  the  National  Association  of 
Securities  Dealers.  Inc..  the  New  ^ork  Stock 
Exchange.  Inc..  the  Pacific  Exchange  Inc..  and 
the  Philadelphia  Stock  Exchange.  Inc.. 
Pursuant  to  Rule  17d-2  under  the  Securities 
Exchange  Act  of  1934. 

This  Agreement,  among  the  American 
Stock  Exchange  LLC.  the  Chicago  Board 
Options  Exchange,  Inc.,  the 
International  Securities  Exchange,  Inc.. 
the  National  Association  of  Securities 
Dealers,  Inc.,  the  New  York  Stock 
Exchange,  Inc..  the  Pacific  Exchange 
Inc.,  and  the  Philadelphia  Stock 
Exchange.  Inc.,  hereinafter  collectively 
referred  to  as  the  Participants,  is  made 
this  first  day  of  July,  2002  pursuant  to 
the  provisions  of  Rule  17d-2  under  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  which  allows  for  plans  among 
self-regulatorv'  organizations  to  allocate 
regulatory  responsibility. 

Whereas,  the  Participants  are  desirous 
of  allocating  regulatory-  responsibilities 


''Securities  Exchange  .-^tt  Release  No.  201 58.  48 
FR  41256  (September  14.  1983). 

"H  nder  the  previous  agreement,  only  the  .Amex. 
the  CBOE.  the  NASD,  and  the  NYSE  were  DOE.^s. 


with  respect  to  their  common  members 
(members  of  two  or  more  of  the 
Participants)  for  compliance  with 
common  rules  relating  to  the  conduct  by 
broker-dealers  of  accounts  for  listed 
options  or  index  warrants  (collectively, 
"Covered  Securities");  and 

Whereas,  the  Participants  are  desirous 
of  executing  a  plan  for  this  purpose 
pursuant  to  the  provisions  of  Rule  17d- 
2  and  filing  such  plan  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  the  '•Commission  ")  for  its 
approval: 

Now.  therefore,  in  consideration  of 
the  mutual  covenants  contained 
hereafter,  the  Participants  agree  as 
follows: 

I.  Except  as  otherwise  provided 
herein,  each  Participant  shall  assume 
Regulatory  Responsibility  (as  hereinafter 
defined)  for  its  members  that  are  both  (i) 
members  of  more  than  one  Participant 
(hereinafter  the  "Common  Members") 
and  (ii)  allocated  to  it  in  accordance 
with  the  terms  hereof.  For  purposes  of 
this  Agreement,  a  Participant  shall  be 
considered  to  be  the  Designated  Options 
Examining  Authority  ("DOEA")  of  each 
Common  Member  allocated  to  it. 

II.  As  used  herein,  the  term 
"Regulatory  Responsibility  "  shall  mean 
the  inspection,  examination  and 
enforcement  responsibilities  relating  to 
compliance  by  the  Common  Members 
and  persons  associated  therewith  with 
the  rules  of  the  applicable  Participant 
that  are  substantially  similar  to  the  rules 
of  the  other  Participants  (the  '•Common 
Rules  ")  and  the  provisions  of  the  Act 
and  the  rules  and  regulations 
thereunder,  insofar  as  they  apply  to  the 
conduct  of  accounts  for  Covered 
Securities.  In  discharging  its  Regulatory 
Responsibility,  a  DOEA  may  act  directly 
and  perform  such  responsibilities  itself 
or  may  make  arrangements  for  the 
performance  of  such  responsibilities  on 
its  behalf  by  The  Options  Clearing 
Corporation,  a  national  securities 
exchange  registered  with  the  SEC  under 
Section  6(a)  of  the  Act  or  a  national 
securities  association  registered  with  the 
SEC  under  Section  15A  of  the  Act.  but 
excluding  an  association  registered  for 
the  limited  purpose  of  regulating  the 
activities  of  members  who  are  registered 
as  brokers  or  dealers  in  security  futures 
products.  Without  limiting  the 
foregoing,  a  non-exhaustive  list  of  the 
current.  Common  Rules  of  each 
Participant  applicable  to  the  conduct  of 
accounts  for  Covered  Securities  is 
attached  hereto  as  Exhibit  A. 
Notwithstanding  anything  herein  to  the 
contrarv'.  it  is  explicitly  understood  that 
the  term  "Regulator\-  Responsibility  " 
does  not  include,  and  each  of  the 
Participants  shall  (unless  allocated 
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pursuant  to  Rule  17d-2  otherwise  than 
under  this  Agreement)  retain  full 
responsibility  for: 

(a)  Surveillance  and  enforcement  with 
respect  to  trading  activities  or  practices 
involving  its  own  marketplace, 
including  without  limitation  its  rules 
relating  to  the  rights  and  obligations  of 
specialists  and  other  market  makers; 

(b)  Registration  pursuant  to  its 
applicable  rules  of  associated  persons; 

(c)  Discharge  of  its  duties  and 
obligations  as  a  Designated  Examining 
Authority  pursuant  to  Rule  17d-l  under 
the  Act; 

(d)  Evaluation  of  advertising, 
responsibility  for  which  shall  remain 
with  the  Participant  to  which  a 
Common  Member  submits  same  for 
approval;  and 

(e)  Any  rules  of  a  Participant  that  are 
not  substantially  similar  to  the  rules  of 
all  of  the  other  Participants. 

III.  Apparent  violations  of  another 
Parti(  ipant  s  rules  discovered  by  d 
DQE.\,  hut  which  rules  are  not  u  ithm 
the  scope  of  the  discovering  DOEAs 
Regulatory  Responsibility,  shall  be 
referred  to  the  releyant  Participant  for 
such  action  as  the  Participant  to  which 
such  matter  has  been  referred  deems 
appropriate.  Notwithstanding  the 
foregoing,  nnthing  rontained  herein 
shall  preclude  a  DOEA  in  its  discretion 
from  requesting  that  another  Participant 
conduct  an  enfort:ement  proceeding  on 
a  matter  for  which  the  requesting  DOEA 
has  Regulatory  Responsibility.  If  such 
other  Participant  agrees,  the  Regulatory 
Responsibility  in  such  case  shall  be 
deemed  transferred  to  the  accepting 
Participant  Each  Participant  agrees, 
upon  request,  to  make  available 
promptly  all  relevant  files,  records  and/ 
or  witnesses  necessary  to  assist  another 
Participant  in  an  investigation  or 
enforcement  proceeding. 

IV'.  This  .\greement  shall  be 
administered  by  a  committee  known  as 
the  Options  Self-Regulatory  C'ouncil  Ithe 
"Council")  The  Council  shall  be 
composed  of  one  representative 
designated  by  each  of  the  Participants 
Each  Participant  shall  also  designate 
one  or  more  persons  as  its  alternate 
representative(s).  In  the  absence  of  the 
representative  of  a  Participant,  such 
alternate  representative  shall  have  the 
same  powers,  duties  and  responsibilities 
as  the  representative.  Each  Participant 
may.  at  any  time,  by  notice  to  the  then 
Chair  of  the  Council,  replace  its 
representative  and/or  its  alternate 
representative  on  such  Council.  A 
majority  of  the  Council  shall  constitute 
a  quorum  and,  unless  specifically 
otherwise  required,  the  affirmative  vote 
of  a  majority  of  the  Council  members 
present  (in  person,  by  telephone  or  by 


written  consent)  shall  be  necessary  to 
constitute  action  by  the  Council.  From 
time  to  time,  the  Council  shall  elect  one 
member  of  the  Council  to  serve  as  Chair 
and  another  to  ser\e  as  Vice  Chair  (to 
substitute  for  the  C'hair  in  the  event  of 
his  or  her  unavailability)  for  such  term 
as  shall  be  designated  and  until  his  or 
her  successor  is  duly  elected,  provided 
that  in  the  event  a  Participant  replaces 
a  representative  who  is  acting  as  Chair 
(jr  Vice  Chair,  such  representative  shall 
also  assume  the  position  of  Chair  or 
Vice  Chair,  as  applicable.  All  notices 
and  other  communications  for  the 
Council  shall  be  sent  to  it  in  care  of  the 
t^hair  or  to  each  of  the  representatives. 

V.  The  Council  shall  determine  the 
times  and  locations  of  Council  meetings, 
provided  that  the  Chair,  acting  alone, 
may  also  call  a  meeting  of  the  Council 
in  the  event  the  Chair  determines  that 
there  is  good  cause  to  do  so.  To  the 
e.xtent  reasonably  possible,  notice  of  any 
meeting  shall  be  given  at  least  ten 
business  days  prior  thereto. 
Notwithstanding  anything  herein  to  the 
contrar\ .  repri'sentatives  shall  always  be 
given  the  optiim  of  participating  in  any 
meeting  telephonically  at  their  own 
expense  rather  than  in  person. 

VI   For  the  purpose  of  fulfilling  the 
Participants'  DOEA  Regulatory 
Responsibilities,  the  C^ouncil  shall 
allocate  C^ommon  Members  that  conduct 
.1  public:  options  business  among 
Participants  from  time  to  time  in  such 
manner  as  the  Council  deems 
appropriate,  provided  that  any  such 
allocation  shall  be  based  fin  the 
following  principals  except  to  the  extent 
all  affected  Participants  consent: 

(a)  The  Council  may  not  allocate  a 
member  to  a  Participant  unless  the 
member  is  a  member  of  that  Participant. 

(b)  To  the  extent  practical.  Common 
Members  that  conduct  a  public  options 
business  shall  be  allocated  among  the 
Participants  of  which  they  are  members 
in  such  manner  as  to  equalize  as  nearly 
as  possible  the  allocation  among  such 
Participants.  For  example,  if  sixteen 
Common  Members  that  conduct  a 
public  options  business  are  members 
only  of  three  Participants,  such 
members  shall  be  allocated  among  such 
Participants  such  that  no  Participant  is 
allocated  more  than  six  such  members 
and  no  Participant  is  allocated  less  than 
five  such  members. 

(c)  To  the  extent  practical,  the 
allocation  of  (Common  Members  shall 
take  into  account  the  amount  of 
customer  activity  conducted  by  each 
member  in  Covered  Securities  such  that 
Common  Members  shall  be  allocated 
among  the  Participants  of  which  they 
are  members  in  such  manner  as  most 
evenly  divides  the  Common  Members 


with  the  largest  amount  of  customer 
activity  among  such  Participants. 

(d)  Insofar  as  practical,  it  is  intended 
that  allocation  of  Common  Members  to 
Participants  will  be  rotated  among  the 
applicable  Participants  and.  more 
specifically,  that  Common  Members 
shall  not  be  allocated  to  a  Participant  as 
to  which  such  member  was  allocated 
within  the  previous  two  years. 

(e)  The  Council  shall  make  general 
reallocations  of  Common  Members  from 
time-to-time  as  it  deems  appropriate. 

(f)  Whenever  a  Common  Member 
ceases  to  be  a  member  of  its  DOEA.  the 
DOEA  shall  promptly  inform  the 
Council,  which  shall  promptly  review 
the  matter  and  allocate  the  Common 
Member  to  another  Participant. 

(g)  A  DOEA  may  request  that  a 
Common  Member  that  is  allocated  to  it 
be  reallocated  to  another  Participant  by 
giving  thirty  days  written  notice  thereof. 
The  Council,  in  its  discretion,  may 
approve  such  request  and  reallocate 
such  Common  Member  to  another 
Participant. 

(h)  All  determinations  by  the  Council 
with  respect  to  allocations  shall  be  by 
the  affirmative  vote  of  a  majority  of  the 
Participants  that,  at  the  time  of  such 
determination,  share  the  applicable 
Common  Member  being  allocated;  a 
Participant  shall  not  be  entitled  to  vote 
on  any  allocation  relating  to  a  Common 
Member  unless  the  Common  Member  is 
a  member  of  such  Participant. 

(i)  Allocations  for  calendar  years  2003 
and  2004  shall  also  be  subject  to  the 
provisions  set  forth  at  Appendix  A 
hereof,  which  provisions  shall  control 
in  the  event  of  any  conflict  between 
them  and  the  provisions  set  forth  above. 

VII.  Each  DOEA  shall  conduct  a 
routine  inspection  and  examination  of 
each  Common  Member  allocated  to  it  on 
a  cycle  not  less  frequently  than 
determined  by  the  Council.  The  other 
Participants  agree  that,  upon  request, 
relevant  information  in  their  respective 
files  relative  to  a  Common  Member  will 
be  made  available  to  the  applicable 
DOEA.  At  each  meeting  of  the  Council, 
each  Participant  shall  be  prepared  to 
report  on  the  status  of  its  examination 
program  for  the  previous  quarter  and 
any  period  prior  thereto  that  has  not 
previously  been  reported  to  the  Council. 
In  the  event  a  DOEA  believes  it  will  not 
be  able  to  complete  the  examination 
cycle  for  its  allocated  firms,  it  will  so 
advise  the  Council.  The  Council  will 
undertake  to  remedy  this  situation  by 
allocating  selected  firms  and.  if 
necessary,  lengthening  the  cycles  for 
selected  firms. 

VIII.  Each  Participant  will,  upon 
request,  promptly  furnish  a  copy  of  the 
report,  or  applicable  portions  thereof 
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relating  to  Covered  Securities,  of  any 
examination  made  pursuant  to  the 
provisions  of  this  Agreement  to  each 
other  Participant  of  which  the  Common 
Member  examined  is  a  member. 

D(.  Each  Participant  will,  routinely, 
forward  to  each  other  Participant  of 
which  a  Common  Member  is  a  member, 
copies  of  all  communications  regarding 
deficiencies  relating  to  Covered 
Securities  noted  in  a  report  of 
examination  conducted  by  each 
Participant.  If  an  examination  relating  to 
Covered  Seciuities  conducted  by  a 
Participant  reveals  no  deficiencies,  such 
fact  will  also,  upon  request,  be 
communicated  to  each  other  Participant 
of  which  the  Common  Member 
concerned  is  a  member. 

X.  Each  DOEA's  Regulatory 
Responsibility  shall  include 
investigations  into  terminations  "for 
cause"  of  associated  persons  relating  to 
Covered  Securities,  imless  such 
termination  is  related  solely  to  another 
Participant's  market,  hi  the  latter 
instance,  that  Participant  to  whose 
market  the  termination  for  cause  relates 
shall  discharge  Regulatory 
Responsibility  with  respect  to  such 
tennination  for  cause.  In  connection 
with  a  DOEA's  examination, 
investigation  and/ or  enforcement 
proceeding  regarding  a  Covered 
Secimty-related  termination  for  cause, 
the  other  Participants  of  which  the 
Common  Member  is  a  member  shall 
furnish,  upon  request,  copies  of  all 
pertinent  materials  related  thereto  in 
their  possession.  As  used  in  this 
Section,  "for  cause"  shall  include, 
without  limitation,  terminations 
characterized  on  Form  U-5  under  the 
label  "Permitted  to  Resign," 
"Discharse"  or  "Other." 

XI.  Each  DOEA  shall  discharge  the 
Regidatory  Responsibility  relative  to  a 
Covered  Securities-related  customer 
complaint  or  Form  U-4  filing,  unless 
such  complaint  or  filing  is  uniquely 
related  to  another  Participant's  market. 
In  the  latter  instance,  the  DOEA  shall 
forward  the  matter  to  that  Participant  to 
whose  market  the  matter  relates,  and  the 
latter  shall  discharge  Regiilatory 
Responsibility  with  respect  thereto.  If  a 
Participant  receives  a  customer 
complaint  for  a  Common  Member 
related  to  a  Covered  Security  for  which 
the  Participant  is  not  the  DOEA,  the 
Participant  shall  promptly  forward  a 
copy  of  such  complaint  to  the  DOEA. 

XII.  Any  written  notice  required  or 
permitted  to  be  given  under  this 
Agreement  shall  be  deemed  given  if  sent 
by  certified  mail,  return  receipt 
requested,  to  each  Participant  entitled  to 
receipt  thereof,  to  the  attention  of  the 
Participant's  representative  on  the 


Council  at  the  Participant's  then 
principal  office  or  by  e-mail  at  such 
address  as  the  representative  shall  have 
filed  in  writing  with  the  Chair. 

XIII.  The  costs  incurred  by  each 
Participant  in  discharging  its  Regulatory 
Responsibility  under  this  Agreement  are 
not  reimbursable.  However,  any 
Participants  may  agree  that  one  or  more 
will  compensate  the  other(s)  for  costs. 

XrV.  The  Participants  shall  notify  the 
Common  Members  of  this  Agreement  by 
means  of  a  uniform  joint  notice 
approved  by  the  Council. 

XV.  This  Agreement  may  be  amended 
in  WTiting  duly  approved  by  each 
Participant. 

XVI.  Any  of  the  Participants  may 
manifest  its  intention  to  cancel  its 
participation  in  this  Agreement  at  any 
time  upon  the  giving  to  the  Council  of 
written  notice  thereof  at  least  90  days 
prior  to  such  cancellation.  Upon  receipt 
of  such  notice  the  Council  shall  allocate, 
in  accordance  with  the  provisions  of 
this  Agreement,  those  Common 
Members  for  which  the  petitioning  party 
was  the  DOEA.  Until  such  time  as  the 
Coimcil  has  completed  the  reallocation 
described  above,  the  petitioning 
Participant  shall  retain  all  its  rights, 
privileges,  duties  and  obligations 
hereunder. 

XVn.  The  cancellation  of  its 
participation  in  this  Agreement  by  any 
Participant  shall  not  terminate  this 
Agreement  as  to  the  remaining 
Participants.  This  Agreement  will  only 
terminate  following  notice  to  the 
Commission,  in  writing,  by  the  then 
Participants  that  they  intend  to 
terminate  the  Agreement  and  the 
expiration  of  the  applicable  notice 
period.  Such  notice  shall  be  given  at 
least  six  months  prior  to  the  intended 
date  of  tennination,  provided  that  in  the 
event  a  notice  of  cancellation  is  received 
from  a  Participant  that,  assuming  the 
effectiveness  thereof,  would  result  in 
there  being  just  one  remaining  member 
of  the  Council,  notice  to  the 
Commission  of  tennination  of  this 
Agreement  shall  be  given  promptly 
upon  the  receipt  of  such  notice  of 
cancellation,  which  termination  shall  be 
effective  upon  the  effectiveness  of  the 
cancellation  that  triggered  the  notice  of 
termination  to  the  Commission. 

Limitation  of  Liability 

No  Participant  nor  the  Council  nor 
any  of  their  respective  directors, 
governors,  officers,  employees  or 
representatives  shall  be  liable  to  any 
other  Participant  in  this  Agreement  for 
any  liability,  loss  or  damage  resulting 
from  or  claimed  to  have  resulted  from 
any  delays,  inaccuracies,  enors  or 
omissions  with  respect  to  the  provision 


of  Regulatory  Responsibility  as  provided 
hereby  or  for  the  failure  to  provide  any 
such  Responsibility,  except  with  respect 
to  such  liability,  loss  or  damages  as 
shall  have  been  suffered  by  one  or  more 
of  the  Participants  and  caused  by  the 
willful  misconduct  of  one  or  more  of  the 
other  participants  or  their  respective 
directors,  governors,  officers,  employees 
or  representatives.  No  warranties. 
express  or  implied,  are  made  by  any  or 
all  of  the  Participants  or  the  Council 
with  respect  to  any  Regulatory 
Responsibility  to  be  performed  by  each 
of  them  hereunder. 

Relief  From  Responsibility 

Pursuant  to  section  17(d)(1)(A)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  17d-2  promulgated  pursuant 
thereto,  the  Participants  join  in 
requesting  the  Securities  and  Exchange 
Commission,  upon  its  approval  of  this 
Agreement  or  any  part  thereof,  to  relieve 
those  Participants  which  are  from  time 
to  time  participants  in  this  Agreement 
which  are  not  the  DOEA  as  to  a 
Common  Member  of  any  and  all 
Regulatory  Responsibility  with  respect 
to  the  matters  allocated  to  the  DOEA. 

In  Witness  Whereof,  the  Participants 
hereto  have  executed  this  Agreement  as 
of  the  date  and  year  first  above  wxitten. 

Appendix  A — Allocation  Provisions  for 
Calender  Years  2003  and  2004 

The  allocation  for  calendar  year  2003  shall 
be  performed  in  accordance  with  the 
provisions  of  Section  V'l.  provided  that 
immediately  following  the  initial  allocation 
there  shall  be  a  partial  reallocation  whereby 
one-half  of  the  Common  Members  allocated 
to  the  International  Stock  Exchange.  Inc..  the 
Pacific  Exchange.  Inc.  and  the  Philadelphia 
Stock  Exchange.  Inc.  (such  Participants  being 
herein  called  the  "New  DOEAs")  are 
reallocated  among  the  other  Participants  that 
have  such  member  in  common.  In  the  event 
that  an  initial  allocation  results  in  a  New 
DOEA  being  allocated  an  odd  numtier  of 
Common  Members,  for  purposes  of  the 
reallocation,  such  number  shall  be  deemed  to 
be  increased  by  one  or  decreased  by  one  to 
the  extent  this  will  result  in  the  number  of 
Common  Members  allocated  to  the  remaining 
DOEAs  being  more  equal.  For  example,  if 
sixteen  Common  Members  are  members  of 
one  New  DOEA  as  well  as  two  DOEAs  that 
are  not  New  DOEAs.  such  members  shall  be 
allocated  among  such  DOEAs  in  the  normal 
manner  such  that  two  DOEAs  are  allocated 
five  such  members  and  the  remaining  DOE.-\ 
is  allocated  six  members.  Thereafter  and 
assuming  only  five  Common  Members  were 
allocated  to  the  New  DOEA.  three  of  the 
members  allocated  to  the  New  DOE.^  would 
be  reallocated  among  the  DOE.^s  that  are  not 
New  DOEAs  such  that  the  .New  DOE.'X  shall 
end  up  with  two  Common  Members  allocated 
to  it  and  the  remaining  two  DOE.^s  shall  both 
end  up  with  seven  Common  Members,  .^gain 
bv  wav  of  example,  if  twenty-one  Common 
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Members  are  members  of  one  New  DOEA  as 
well  as  three  DOEAs  that  are  not  New  EKDEAs 
and  the  New  UOEA  rec  eived  an  allocation  of 
five  members  and  two  of  the  remaining 
DOEAs  also  received  an  allocation  of  five 
members  with  the  fourth  DOEA  receiving  an 
allocation  of  six  members,  only  two  of  the 
five  Common  Members  allocated  to  the  New 
DOEA  would  be  reallocated  since  such 
reallocation  would  result  in  an  equal 
allocation  of  six  each  among  the  remaining 
DOEAs.  For  calendar  year  2004.  the  Common 
Members  reallocated  from  the  New  EXDE.As  to 
the  remaining  DOEAs  as  part  of  the 
allocation  for  calendar  year  2003  shall  be 
reallocated  back  to  the  New  EKDEA  to  whii  h 
such  Common  Member  was  originally 
allocated. 

Exhibit  .\— Participant  Rules  .\pplicable  To 
The  Conduct  Of  Covered  Securities: 


Rules  Enforced  Under  17d-2 

AGREEMENT 

Opening  of  Accounts 

AMEX  

Rules  411  and  921 

OBOE  

Rule  9  7 

ISE    

Rule  608 

NASD  

Rule  2860(b)(16),  IM-2860-2 

NYSE   

Rules  721  and  405 

PHLX  

Rule  1024(b) 

PCX  

Rule  9  2(a)  and  Rule  9  18(b) 

Supervision 

AMEX  

Rules  411  and  922 

CBOE  

Rule  9  8 

ISE    

Rule  609 

NASD  

Rule  2860(b)(20) 

NYSE   

Rules  722  342  and  343 

PHLX  

Rule  1025 

PCX    

Rule  9  2(b) 

Suitability 

AMEX  

Rule  923 

CBOE  

Rule  9  9 

ISE    

Rule  610 

NASD  

Rule  2860(b)(19) 

NYSE   

Rule  723 

PHLX  

Rule  1026 

PCX      

Rule  9  18(c) 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  amended 
plan.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  .NTVV  .  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  amended 
plan  that  are  filed  with  the  Commission. 
and  all  written  communications  relating 
to  the  amended  plan  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  In  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  each  of  the  SRO 
participants.  All  submissions  should 
refer  to  File  No.  S7-966  and  should  be 
submitted  by  November  1,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.' ' 

Man;aret  H.  McFariand, 

Deputy  Secrelan. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46598;  File  No.  SR-CBOE- 
2002-56] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Broker-Dealer  Access  on 
RAES 

0(  tuber  .1.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act ').'  and  Rule  19b-^  thereunder. - 
notice  is  hereby  given  that  on 
September  25.  2002.  the  Chicago  Board 
Gpti(ms  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"(Commission ')  the  proposed  rule 
c:hange  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  cm  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  allow 
broker-dealer  ( "BD")  orders  in  equity 
options  to  be  eligible  for  routing  through 
the  Exchange's  Retail  Automatic 
Execution  System  ("RAES").  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  .Secretary.  CBOE  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  currently  allows  BD 
orders  in  certain  index  option  series  tp 
receive  automatic  execution  through 
R,\ES,  subject  to  the  conditions 
contained  in  Interpretation  and  Policy 
.01  C'l&P  .01  ")  to  CBOE  Rule  6.8.  CBOE 
hereby  proposes  to  amend  I&P  .01  to 
allow  BDs  to  submit  orders  through 
RAES  in  certain  equity  option  classes 
and/or  series. '  Under  the  proposal,  the 
Exchange  intends  to  vest  the 
appropriate  floor  procedure  committee 
( "FPC")  with  the  authority  to  determine 
the  classes  and/or  series  in  which  BDs 
may  submit  orders  through  RAES."*  As 
such,  the  Equity  Floor  Procedure 
Committee  ("EFPC")  would  have 
responsibility  for  determining  the 
eligible  equity  option  classes  and/or 
series  while  the  Index  FPC  ("IFPC") 
would  have  the  authority  for 
determining  the  eligible  index  option 
classes  and/or  series  (with  the  exception 
of  the  S&P  500,  which  falls  under  the 
jurisdiction  of  the  SPX  FPC).  In  this 
regard,  the  Exchange  notes  that  with 
respect  to  equity  options,  the  EFPC 
could  determine  to  make  BD  orders 
eligible  for  automatic  execution  in  the 
100  most  active  classes,  or  conversely, 
the  EFPC  may  allow  BD  orders  in  all 
series  in  all  equity  option  classes. 
Pronouncements  regarding  eligible 
classes  and/or  series  will  be  made  by 
Regulatory  Circular.  The  Exchange  does 
not  propose  any  changes  to  the  types  of 
BD  orders  eligible  for  automatic 
execution.^ 

Currently,  there  are  three  primary 
limitations  on  BD  access  to  RAES:  (1) 
BD  orders  may  not  automatically 


'  i7c:fk  200  ;if>-3U|i 

15  use.  78(b)m 
M7CFR240.19b-4. 


.HI 


'Correspondingly.  BDs  will  be  eligible  to  submit 
orders  in  certain  index  option  classes  and/or  series. 
(Currently.  BDs  may  submit  orders  in  certain  index 
option  series. 

■•The  current  rule  allows  the  E.xchange  to 
determine  the  products  in  which  BD  orders  may  be 
submitted  to  RAES 

^Currently,  the  Exchange  may  allow  all  categories 
of  BD  orders  to  receive  automatic  execution  or  it 
mav  allow  only  those  BD  orders  that  are  not  for  the 
accounts  of  market  makers  or  specialists  to  qualify 
for  automatic  execution. 
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execute  against  orders  in  the  book;  ^  (2) 
the  eligible  size  limit  for  BD  orders  may 
be  established  at  a  level  lower  than  that 
for  public  customer  orders;  ^  and  (3)  BD 
orders  may  not  be  eligible  for  automatic 
step-up. 8  The  Exchange  proposes  to 
retain  these  three  limitations  (with  the 
modifications  described  in  the 
accompanying  footnotes.) 

BD  orders  executed  through  RAES 
will  continue  to  be  subject  to  the 
requirements  of  CBOE  Rule  6.8.  In  this 
regard  the  Exchange  notes  that  BD 
orders  and  public  customer  orders  will 
both  be  subject  to  CBOE  Rule  6.8(e)(iii), 
which  prohibits  the  entry  of  multiple 
orders  in  a  put  and/ or  call  class  within 
a  15-second  period  for  an  account  or 
accounts  of  the  same  beneficial  owner.^ 
Correspondingly,  the  Exchange 
proposes  herein  to  amend  CBOE  Rule 
6.8A  {Electronically  Generated  and 
Communicated  Orders)  to  clarify  its 
applicability  to  BD  orders  executed 
through  RAES.  CBOE  Rule  6.8A 
currently  applies  to  all  RAES-eligible 
orders,  however,  because  it  was  adopted 
prior  to  the  allowance  of  BD  orders  in 
RAES.  it  makes  reference  to  the  term 
"public  customers."  Now  that  BD  orders 
are  eligible  for  execution  through  RAES, 
the  reference  to  public  customers  in 
CBOE  Rule  6.8A  is  incorrect.  This 
proposal  therefore  eliminates  that 
reference.  The  Exchange  notes  that  Phlx 
Rule  1080,  Commentary  .05(i)  codifies 
this  same  principle  (i.e.,  BD  orders  are 
subject  to  the  restriction  against 
electronically  generated  orders). 

Finally,  the  current  rule  was  approved 
on  a  pilot  basis  until  November  20. 
2002.1"  The  Exchange  proposes  to 
eliminate  the  pilot  status  of  the  current 
rule  and  seek  permanent  approval  of  the 
new  rule.  The  Exchange  believes  there 
are  several  reasons  why  permanent 
approval  is  justified.  First,  CBOE 
initially  proposed  the  pilot  program  as 
a  way  to  allow  it  to  evaluate  the 
effectiveness  of  the  program  after  six 
months  of  operation.  The  pilot  program 
was  NOT  proposed  due  to  any  SEC 


"CBOE  Rule  6.8.01(b).  The  Exchange  proposes  to 
keep  this  provision  but  renumber  it  as  6.8.01(b)(1). 

"This  provision  has  been  renumbered  from 
6.8.01(c)(1)  to  6.8.01(b)(2). 

"This  provision  has  been  renumbered  from 
6.8.U1(c)(2)  to  6.8.01(b)(3).  In  addition,  the 
Exchange  amends  this  provision  to  clarify  that  BD 
orders  that  are  ineligible  for  automatic  execution  by 
opertion  of  this  section  shall  be  routed  either  to 
P.AR  or  B.^RT  for  manual  handling. 

"See  also  Phlx  Rule  1080.  Commentary  .05(iii), 
which  contains  the  identical  restriction  and  was 
approved  bv  the  SEC.  Exchange  Act  Release  No. 
45484  (February  27.  2002).  67  FR  10465  (March  7. 
2002). 

'"See  Securities  Exchange  Act  Release  Nos. 
45967  (Mav  20.  2002).  67  FR  37888  (Mav  27,  2002) 
and  46113'(lune  25.  2002).  67  FR  44486  duly  2. 
2002). 


concerns.  Therefore,  the  Exchange 
believes  that  there  are  no  attendant 
regulator}'  concerns  that  would  require 
continued  operation  under  pilot  status. 
Second,  the  pilot  program  has  worked 
well  and  has  attracted  order  flow  to  the 
Exchange  without  causing  any 
operational  problems  or  difficulties. 
Expanding  the  rule  to  apply  to  equities 
similarly  will  not  cause  any  operational 
problems  and  will  enhance  the 
Exchange's  competitive  position.  Third, 
the  PCX  rule  was  approved  on  a 
permanent  basis,''  accordingly,  there  is 
precedent  for  permanent  approval.  In 
this  respect,  the  Exchange  notes  that  all 
floor-based  exchanges  have  (or  are  in 
the  process  of  adopting)  approved  rules 
that  grant  BD  access  to  automatic 
execution  systems.  Finally,  the  pilot 
expires  in  November  and  it  is  likely  that 
SEC  approval  of  this  filing  will  not 
occur  until  late  September  or  early 
October.  By  that  time,  the  Exchange 
would  have  to  submit  an  additional  rule 
filing  to  seek  permanent  approval 
anyways.  In  short,  this  filing  raises  no 
new  or  unique  issues  of  substance  and, 
therefore,  the  Exchange  believes  it  is 
practical  to  request  permanent  approval 
in  this  proposal  instead  of  having  to 
submit  an  additional  filing  a  few  weeks 
later. 

2.  Statutory  Basis 

The  Exchange  believes  that  this 
proposal  will  enhance  the  ability  of  BD 
orders  to  receive  automatic  executions 
in  equitv  options,  which  should  provide 
greater  certainty  to  BDs  with  respect  to 
their  routing  decisions.  The  Exchange 
further  believes  that  this  proposal,  by 
allowing  BD  orders  to  receive  automatic 
executions,  will  also  increase  depth  and 
liquidity  in  those  affected  classes. 
Accordingly,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  Section  6(b)  of  the 
Act.'-  Specifically,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5) ' ' 
requirements  that  the  rules  of  an    . 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest.''' 


' '  Spf  Securities  Exchange  Act  Release  No.  45032 
(November  6.  2001 1.  bb  FR  57145  (N(jvember  14. 
2001). 

■••15  I'.S.C   78f(b) 

■nSl'.S.C.  78f(b)(5). 

'■'C;ommission  staff  has  provided  interpretative 
guidance  to  the  Exchange  regarding  the  application 
of  Section  1 1(a)  of  the  .Act   15  f.S.C.  r8k(a).lothe 
R.\ES  svstem.  See  letter  from  Paula  Jenson,  Deputy 


B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessarv  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
section  19(b)(3)(A)(i)  of  the  Act  '''  and 
subparagraph  (11(6)  of  Rule  19b-4 
thereunder."'  Consequently,  because  the 
foregoing  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  thirty  days  from  the  date 
on  which  it  was  filed  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest,  and 
the  Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  at  least  five 
davs  prior  to  the  filing  date,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  Rule  19b-4 
thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6) '"  normally  does  not 
become  operative  prior  to  thirty  days 
after  the  date  of  filing.  However, 
pursuant  to  Rule  19b-4(f)(6)(iii).  the 
Commission  may  designate  a  shorter 
time  if  such  action  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  seeks  to  have  the 
proposed  rule  change  become  operative 
immediately  so  that  it  may  compete 
with  other  options  exchanges. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  effective  as  of  the 
date  of  this  order. '"  The  Commission 


i;hipf  Counsel.  Division  uf  M.irkel  Regulation. 
(.Aimmission.  to  loanne  Moffic  -SiKer  (.eneral 
t:ounsel  an<l  Corporate  Setret.irv.  CB(JE.  dated  May 
16.  2002. 

■'■15  f.S.C-  78s(b)(;i)IAI(i). 

"•17CFR240.19b-»(n(6) 

I-17CFR  240  19)>-4 (f)(6) 

'"  For  purposes  of  only  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 

Continued 
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notes  that  the  other  options  exchanges 
currentlv  permit  BD  orders  to  access 
their  automatic:  execution  svstems  and 
the  C^ommissujn  believes  that  this 
proposed  rule  change  could  enhance 
competition  for  BD  orders  in  the  options 
markets. 

At  dn\  time  \sithin  60  days  of  the 
filint;  of  such  proposed  rule  change,  the 
( rommission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pulilu 
interest,  for  the  protection  of  iiu  estors. 
or  otherwise  in  furtherance  of  th^' 
purposes  of  the  Exchange  Ac  t 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  conterning  the  foregoing, 
inchiding  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
sh(Juld  file  >ix  copies  thereof  with  the 
Secretary-.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV., 
Washington.  DC  20,549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
CommissKm  and  an\'  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  ac  cordance  with  the 
provisions  of  5  L  S  C-.  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Room.  (Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  print  ipal  office  of  CBOE.  .-Ml 
submissions  should  refer  to  File  No. 
SR-CBnE-2002-56  and  should  be 
submitted  by  November  1.  2002. 

For  the  Ciimmission.  by  the  Un  isinn  of 
Market  Regulation,  pursuant  to  delegated 
authority,'' 

Margaret  H.  McFarland. 
Deputy  Sfi  rt-lury 
[FR  Doc.  02-26018  Filed  lD-lO-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46600;  File  No.  SR-CBOE- 
2002-39] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  Nos.  1  and  2  Thereto 
by  the  Chicago  Board  Options 
Exchange,  inc.  To  Make  Certain 
Changes  Pertaining  to  the 
Enforcement  of  Trading  Conduct  and 
Decorum  Policies 

()i  liili.T  4,  J()()2. 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder.- 
notic:e  is  hereby  given  that  on  July  15, 
2002,  the  C:hicago  Hoard  Opticms 
Km  hange,  inc    ("CBOE"  or  "Exchange") 
tiled  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  c  hange  as  described  in 
itfins  1,  II.  and  HI  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
August  M).  2002.  CB()E  submitted 
Ameiidment  .No.  1  to  the  proposed  rule 
change.'  On  September  17.  2002,  CBOE 
submitted  .\mendment  No,  2  to  the 
prop{)sed  rule  c  hange. ■*  The  Commission 
is  2  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Selt-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  E\c  hange  proposes  to  amend 
CBOE  Rule  t).20(c:)  (Admission  to  and 
(fondue  t  on  the  Trading  Floor — Fines 
Imposed  by  Floor  (Jfficials)  to  authorize 
two  Floor  Officials,  in  consultation  with 
a  designated  senior  executive  officer  of 
the  Exchange,  to  summarih  exclude  a 
member  or  person  assoc  iated  with  a 


considered  the  proposed  rules  impact  ,in 
eSiciencv.  competition,  and  capital  formatinn.  15 
U.S.C.  78c(0. 

'"l/CFR  20O.3O-3(al(12) 


■15  U.S.C.  78slb)(l). 

-•17CKR240.19b-^. 

J.Spp  Fiirm  19b-4  received  on  August  30.  2002 
I'Amendinent  No.  I").  Amendment  No.  1  replaced 
the  onginal  filing  in  its  entirely.  In  Amendment  \o. 
1.  the  Exchange  clarified  that  not  all  Class  A 
offenses  qualified  the  nffemler  for  summary 
exclusion,  explained  why  three  tvpes  of  offenses 
previously  set  forth  as  "ViolatioiiS  of  Trading 
Conduct  and  Decorum  Policies"  had  been  omitted 
from  the  proposed  list  of  such  violations,  clanfieii 
thai  the  "rolling  look  back"  period  useo  to 
detemune  the  appropriate  fine  for  Firm  CJuote 
violations  will  be  24  months,  and  cross-referenced 
the  appeal  procedure' for  the  imposition  of  fines  for 
minor  rule  violations. 

^  .See  letter  from  (;hristoph.r  K   Hill.  .^tt(iriu\  II 
Legal  Division.  ('BOB.  to  Nancy  Sanow.  Duismn  ut 
Market  ReguUlion  ("Division").  Commission,  liatcd 
September  iti,  2002  (. Amendment  No   _'    !   In 
.■\mendment  No.  2.  the  h.\(  hange  underiincii  Ihi' 
entire  subsection  of  Exhibit  B  to  .-Xinendnu-nt  .\n 
2  labeled  "Class  A  Offenses    to  retlei  I  that  it  '.s  new 
text,  and  added  the  offense  "Trading  in  the  ,Msle " 
lo  ihe  subsection  of  Exhibit  B  to  .^menilment  .\o. 
2  lalieled    Class  B  Offenses." 


member  from  the  Exchange  premises  for 
not  longer  than  the  remainder  of  the 
trading  day  for  any  violation  of  the 
Exchange's  trading  conduct  and 
decorum  policies  that  is  classified  as  a 
Class  A  offense,  except  for  those  Class 
A  offenses  specified  by  Exchange 
Regulatory  Circulars  as  not  qualif\'ing 
the  offender  for  summary  exclusion. 
The  Exchange  also  proposes  to  amend 
CBOE  Rule  17.50(g)(6)  (Imposition  of 
Fines  for  Minor  Rules  Violations — 
Violations  of  Trading  Conduct  and 
Decorum  Policies)  to  reflect  the 
incorporation  into  the  fine  policies  of 
specified  higher  fine  levels  for 
"subsequent"  offenses.  Finally,  the 
Exchange  proposes  to  issue  a  new 
Regulatory  Circular  setting  forth  the 
fines  that  may  be  imposed  under  CBOE 
Rule  17.50  for  violations  of  CBOE  Rule 
f),20.  The  proposed  Regulatory  Circular 
also  sets  forth  those  violations  that  may 
qualify  the  offender  for  summary 
expulsion.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  deletions  are  in 
brackets. 


CHAPTER  VI— Doing  Business  on  the 
Exchange  Floor 

Section  B:  Member  Activities  on  the 
Floor 


Admission  to  and  Conduct  on  the 
Trading  Floor;  Member  Education 

RULE  6.20. 

(a)  No  Change. 

(b)  No  Change. 

(c)  Fines  Imposed  by  Floor  Officials. 
The  Exchange  shall  periodically  issue 
fine  schedules  setting  forth  which 
violations  of  the  Exchanges  trading 
conduct  and  decorum  piolicies  are 
subject  to  fines  pursuant  to  CBOE  Rule 

1 7.50  and  the  specific  dollar  amounts  of 
such  fines.  Floor  Officials  may  (i)  fine 
members  and  persons  employed  by  or 
associated  with  members  pursuant  to 
CBOE  Rule  17.50  for  trading  conduct 
and  decorum  violations  which  are 
subject  to  fine  under  such  fine  schedule, 
(ii)  direct  members  and  persons 
employed  by  or  associated  with 
members  to  act  or  cease  to  act  in  a 
manner  to  ensure  compliance  with 
Exchange  Rules  and  accepted  and 
established  standards  of  trading  conduct 
and  decorum  and/or  (iii)  refer  violations 
of  the  foregoing  to  the  Business  Conduct 
Committee  for  disciplinary  action 
pursuant  to  Chapter  XVII  of  the  Rules. 
In  addition,  two  Floor  Officials  in 
consultation  with  a  designated  senior 
executive  officer  of  the  Exchange,  mav 
summarily  exclude  a  member  or  person 


associated  with  a  member  from  the 
Exchange  premises  for  not  longer  than 
the  remainder  of  the  trading  day  for  any 
violation  of  the  Exchange's  trading 
conduct  and  decorum  policies  that  is 
classified  as  a  Class  A  offense,  except 
for  those  Class  A  offenses  specified  by 
Exchange  Regulatory  Circulars  as  not 
qualifying  the  offender  for  summary 
exclusion.  Any  action  taken  by  Floor 
Officials  under  this  paragraph  (c)  shall 
not  preclude  additional  disciplinary 
action  by  the  Business  Conduct 
Committee  under  Chapter  XVII  of  the 
Rules.  Any  application  or  interpretation 
of  Rules,  and  any  decision  to  impose  a 
fine  under  this  paragraph  (c),  shall  be 
agreed  upon  by  at  least  two  Floor 
Officials.  Floor  Officials  shall  file  with 
the  Exchange  a  written  report  of  any 
action  taken  pursuant  to  authority 
specifically  granted  them  by  the  Rules 
and  of  any  interpretation  of  the  Rules. 

(d)  No  Change. 

(e)  No  Change. 

*   *   *  Interpretations  and  Policies: 

.01-.09    No  Change. 

.  1 0    Where  a  member  or  person 
associated  »rith  a  member  is  summarily 
excluded  from  the  trading  floor 
pursuant  to  Rule  6.20(c),  that  member 
or  associated  person  shall  have  the  right 
to  request  reinstatement  from  Floor 
Officials  after  a  sufficient  "cooling-off" 
period  has  elapsed.  If,  in  the  judgment 
of  two  Floor  Officials,  the  member  or 
associated  person  no  longer  poses  an 
immediate  threat  to  the  safety  of 
persons  or  property,  the  member  or 
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associated  person  shall  be  permitted  to 
return  to  the  trading  floor. 

***** 

CHAPTER  XVII— Discipline 

RULE  17.50.  Imposition  of  Fines  for 
Minor  Rule  Violations 

(a)-(f)  No  Change. 

(g)  The  following  is  a  list  of  the  rule 
violations  subject  to.  and  the  applicable 
fines  that  may  be  imposed  by  the 
Exchange  pursuant  to,  this  Rule; 

(1)  No  Cnange. 

(2)  No  Change. 

(3)  No  Change. 

(4)  No  Change. 

(5)  No  change. 

(6)  Violations  of  Trading  Conduct  and 
Decorum  Policies.  (Rule  6.20) 

The  Exchange's  trading  conduct  and 
decorum  policies  shall  be  distributed  to 
the  membership  periodically  and  shall 
set  forth  the  specific  dollar  amounts  that 
may  be  imposed  as  a  fine  hereunder 
wilii  respect  to  any  violations  of  those 
policies.  If  warranted  under  the 
circumstances  in  the  view  of  two  floor 
officials,  the  fine  authorized  under  those 
policies  for  a  second,  lorjthird  or 
subsequent  offense  may  be  imposed  for 
a  first  offense  and  the  fine  authorized 
for  a  third  or  subsequent  offense  may  be 
imposed  for  a  second  offense. 
***** 

(The  following  Regulatory  Circular  will 
supersede  and  replace  RG98-123) 
02-        Violations  of  Trading  Conduct 

and  Decorum  Policies 
Date:         .  2002 


To:  Exchange  Members  and  Associated 

Persons  of  Member  Organizations 
From:  Floor  Officials  Committee 

The  purpose  of  this  circular  is  to 
advise  members  and  their  personnel  of 
the  provisions  of  Exchange  Rule  1  7.50. 
Imposition  of  Fines  for  Minor  Rule 
Violations,  as  they  relate  to  violations  of 
the  Exchange's  trading  conduct  and 
decorum  policies  under  Exchange  Rule 
6.20.  Admission  to  and  Conduct  on  the 
Trading  Floor. 

(1)  The  Rule.  Rule  17. 50lgll6l  provides 
for  the  imposition    f  fines  for  violations 
of  the  Exchange's   -ading  conduct  and 
decorum  policies  .nder  Rule  6.20.  The 
following  schedu,'^  identifies  certain 
conduct  deemed  to  violate  those 
policies  and  lists  the  applicable  fines 
that  may  be  imposed  for  such  violations 
bv  the  Exchange  under  Rule  1 7.50lgll6). 
Please  be  advised  that  Rule  1 7.50lgj(6l 
enables  the  Exchange,  if  warranted 
under  the  circumstances,  to  impose  for 
a  first  offense  the  fine  authorized  for  a 
second,  third  or  subsequent  offense:  to 
impose  for  a  second  offense  the  fine 
authorized  for  a  third  or  subsequent 
offense:  and  to  impose  for  a  third 
offense  the  fine  authorized  for  a 
subsequent  offense. 

(2)  Two  Floor  Officials  may  impose  a 
summary'  fine  in  a  rolling  twelve  month 
period  (except  for  firm  quote  violations, 
which  will  be  assessed  using  a  24-month 
look  back  period)  not  to  exceed  S5.000 
for  violative  conduct  classified  as  a 
Class  A  offense  within  the  following 
ranges: 


1st  Offense 


S500  to  SI. 500 


2nd  Offense 


3rd  Offense 


Sutit^fqutnt  Ut- 
fenses 


Sl.OOO  to  S3.000  ,  S2.000  to  S5.000 


$3,500  to  S5.000 


(3)  Two  Floor  Officials  may  impose  a 
summary  fine  in  a  rolling  twelve  month 
period  not  to  exceed  $2500.00  for 


violative  conduct  classified  as  a  Class  B 
offense  within  the  following  ranges: 


1st  Offense 


2nd  Offense 


$100  to  S500  S5no  to  Sl.OOO 


Subsequent  Of- 
fenses 


Sl.DOn  to  S2.500 


TRADING  CONDUCT  AND  DECORUM 
VIOLATIONS 

Class  A  Offenses: 

•  Physical  Violence  (Shoving, 
Fighting) 

•  Unbusinesslike  Conduct 

•  Harassment  (as  set  forth  in 
Exchange  Rule  4.19) 

•  Failure  to  Abide  by  a  Floor  Official 
Determination 

•  Property  Damage  (plus  repair  or 
replacement  costs) 


•  Enabling/Assisting  Suspended 
Member  or  Associated  Person  to  Gain 
Improper  Access  to  Floor 

•  Failure  to  Supervise  a  Visitor 

•  Failure  to  Attend  Exchange 
Mandated  Educational  Training  t 

•  Effecting  or  Attempting  to  Effect  a 
Transaction  with  No  Public  Outcry  ± 

•  Violation  of  Rule  8.51  (Firm 
Quotem 


'■  In  any  Hollmg  Twt-ntv-Fnur  \tnnlh  '  Look-Bai  k 
Prriod 


%  Does  not  qualify  the  offender  tor 
summary-  exclusion  pursuant  to 
Exchange  Rule  6.20lc). 

Class  B  Offenses: 

•  Abusive  Language 

•  Abusing  Exchange  Property  i  no 
damage) 

•  Dress  Code  Violation 

•  Failure  to  Display  I.D. 

•  Food  or  Drink  on  Floor 

•  Gaining  or  Enabling  Improper 
Access  to  Floor 
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•  Improper  Use  of  Runners '  Aisle 

•  Smoking  in  Unauthorized  Areas 

•  Running 

•  Impermissible  Use  of  Member 
Phones 

•  Visitor  Badge  Returned  Late  or  Not 
Returned 

•  Failure  of  Market-Maker  to  Respond 
to  Request  for  Market  by  Order  Book 
Official  or  to  Bid  or  Offer  within  Ranges 
Specified  by  Rule  8. 7(bl 

•  DPM  Fadure  to  Activate  or 
Deactivate  RAES 

(2)  Floor  Officials.  Fines  under  Rule 
17.501  gjl6 1  mav  be  imposed  upon  the 
determination  of  two  Floor  Officials  that 
the  person  fined  has  committed  any  of 
the  4  trading  conduct  and  decorum 
violations  enumerated  m  the  tine 
schedule  above  Anv  application  or 
interpretation  of  the  Rules  relating  to 
conduct  on  E.xchange  premises  shall  be 
agreed  upon  b\  at  least  two  Floor 
Officials  Floor  Officials  shall  file  with 
the  Exchange  a  written  report  of  any 
action  taken  pursuant  to  authority 
specifically  granted  them  by  the  Rules 
and  of  any  interpretation  of  the  Rules 

(3)  Persons  Subject  to  Fine.  The 
Exchange  may  impose  the  preceding 
fines  against  either  or  both  of  the 
following:  la)  the  individual  responsible 
for  the  subject  violation  and/or  lb)  if 
such  individual  is  emploved  by  or 
associated  with  a  m>^inber.  the  member 
and/or  any  supen.isor\'  personnel  of  the 
member  that  failed  to  adequately 
super\-ise  such  individual  to  ensure 
compliance  with  Exchange  rules  Any 
member  or  super\isory  person  who  is 
fined  more  than  one  (II  time  in  any 
twelve  month  period  for  failure  to 
supervise  shall  be  subject  to  the  fines 
specified  above  for  second  offenses, 
third  offenses  and  subsequent  offenses, 
regardless  of  the  number  of  offenses 
committed  by  the  individual  subject  to 
fine  for  the  underlying  violation. 

(4)  Right  to  Contest  Fines.  Any  person 
against  whom  a  fine  is  imposed 
pursuant  to  Rule  17.50lgjl6j  may  contest 
that  fine  Specifically,  fines  imposed 
under  Rule  1 7.301  gll 6)  that  do  not 
e.xceed  S2.500  may  be  contested  before 
the  Appeals  Committee  in  accordance 
with  the  provisions  of  Rule  17.5Uldl, 
and  fines  imposed  under  Rule 

1 7.50(gll6l  that  exceed  S2.500  may  he 
contested  before  the  Business  Conduct 
Committee  in  accordance  with  the 
provisions  of  Rule  17. 501c I.  Persons 
wishing  to  contest  such  fines  must 
comply  witn  the  deadline's  and  all  other 
requirements  set  forth  in  Rule  1  7.50ldl 
or  Rule  17.50lcj.  as  applicable.  Please 
be  advised  that  if  a  fine  imposed  under 
Rule  17.50lgjl6l  is  contested  and  the 
reviewing  body  finds  that  the  person 
fined  committed  the  rule  violationis) 


alleged,  the  reviewing  body  may  impose 
any  one  or  more  of  the  disciplinary 
sanctions  authorized  by  the  Exchange's 
Constitution  and  Rules,  including  but 
not  limited  to  a  higher  fine  than  the  fine 
imposed  pursuant  to  Rule  17.50lgjl6j.  In 
addition,  if  a  person  contests  a  fine 
imposed  under  Rule  1 7  50lgl(6l  and  the 
fine  IS  upheld  by  the  reviewing  body,  the 
reviev\ing  body  will  impose  a  forum  fee 
against  the  person  in  the  amount  of 
SlOU  if  the  reviewing  body's 
determination  was  reached  without  a 
hearing,  or  in  the  amount  of  S300  if  a 
hearing  was  conducted. 

(5)  Additional  Floor  Official  Action. 
In  addition  to.  or  instead  of.  issuing  a 
fine  pursuant  to  Rule  1 7.50lgll6l.  Rule 
6.201c I  provides  that  Floor  Officials  may 
direct  members  unci  their  associated 
persons  to  act  or  cease  to  act  in  a 
manner  to  ensure  compliance  with 
Exi  hange  Rules  and  accepted  and 
established  standards  of  trading 
conduct  and  decorum  and/or  refer 
violations  of  the  foregoing  to  the 
Business  Conduct  Committee  for 
disciplinary  action  pursuant  to  Chapter 
XVII  of  the  Rules.  Furthermore,  any 
action  taken  by  Floor  Officials  under 
Rules  1 7  5Q{gH6l  and  6.20(cl  does  not 
preclude  additional  disciplinary  action 
by  the  Business  Conduct  Committee 
under  Chapter  XMI  In  addition,  as  set 
forth  in  Rule  H.20tcL  two  Floor  Officials 
m  consultation  with  a  designated  senior 
executive  officer  of  the  Exchange,  may 
summarily  exclude  a  member  or  person 
associated  with  a  member  from  the 
E.xchange  premises  for  not  longer  than 
the  remainder  of  the  trading  day  for  any 
violation  of  the  Exchange's  trading 
conduct  and  decorum  policies  that  is 
classified  as  a  Class  A  offense. 

Anv  questions  in  connection  with  this 
circular  should  be  directed  to  Andrew 
Spiwak  of  the  Legal  Division  at  1312} 
786-7483  or  to  Rod  Ely  of  the  Trading 
Floor  Liaison  Group  at  13121  786-7794. 

IRG98-123.  Revised! 


II.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Temporary  Exclusion 

The  Exchange  proposes  to  amend 
CBOE  Rule  6.20(c)  (Admission  to  and 
Conduct  on  the  Trading  Floor — Fines 
Imposed  by  Floor  Officials)  to  authorize 
two  Floor  Officials,  in  consultation  with 
a  designated  senior  executive  officer  of 
the  Exchange,  to  summarily  exclude  a 
member  or  person  associated  with  a 
member  from  the  Exchange  premises  for 
not  longer  than  the  remainder  of  the 
trading  day  for  any  violation  of  the 
Exchange's  trading  conduct  and 
decorum  policies  that  is  classified  as  a 
Class  A  offense,  except  for  those  Class 
A  offenses  specified  by  Exchange 
Regulatory  Circulars  as  not  qualifying 
the  offender  for  summary  exclusion. 

Class  A  offenses  are  the  most  serious 
offenses  against  trading  conduct  and 
decorum  policies,  including  but  not 
limited  to  violations  such  as  physical 
violence  (e.g..  shoving  or  fighting), 
unbusinesslike  conduct,''  harassment, 
failure  to  abide  by  a  floor  official 
determination,  or  property  damage. 
Most  Class  A  offenses  affect  the  safety 
or  security  of  personnel  and/or  property 
on  the  Exchange  in  ways  that  may  be 
ameliorated  by  temporarily  excluding 
the  offender  from  Exchange  premises. 
The  Exchange  also  proposes  that 
members  be  summarily  excluded  from 
Exchange  premises  for  enabling  or 
assisting  a  suspended  member  or 
associated  person  to  gain  improper 
access  to  the  floor,  and  failing  to 
supervise  a  visitor.  As  specified  in  the 
proposed  Regulaton*'  Circular,  the 
Exchange  currently  proposes  to 
distinguish  three  Class  A  offenses  as  not 
qualif\'ing  th^  offender  for  summary 
exclusion.  These  are  (1)  Failure  to 
Attend  Exchange  Mandated  Educational 
Training;  (2)  Effecting  or  Attempting  to 
Effect  a  Transaction  with  No  Public 
Outcr>-:  and  (3)  Violation  of  CBOE  Rule 
8.51  (Firm  Quote).  These  offenses  are  so 
categorized  because  unlike  the  other 
Class  A  offenses,  they  do  not  raise 
significant  issues  of  safety  or  security  at 
the  Exchange. 

The  Exchange  believes  that  it  is 
important  for  Floor  Officials,  in 
consultation  with  a  designated  senior 
Exchange  executive,  to  have  the 


'  In  ofiicral.    unbusinesslike  conduct"  is 
conduit,  other  than  harassment,  that  disrupts 
trading.  Telpphone  rail  between  (!hristi>pher  R. 
Hill.  .Attorney  II.  Legal  Division.  (;BC)t.  and  lennifer 
l.iu  IS.  .-Xttorney.  Division.  Commission,  on 
September  30.  2002. 
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authority  to  temporarily  exclude  certain 
such  violators  from  the  Exchange 
premises,  in  order  to  be  able  to  defuse 
volatile  situations,  safeguard  trading 
floor  personnel  and  facilities,  and 
minimize  disruptions  to  the 
maintenance  of  fair  and  orderly  markets. 
The  proposed  rule  will  enable  an 
excluded  5  member  or  associated  person 
to  request  reinstatement  to  the  Trading 
Floor  from  Floor  Officials  after  a 
sufficiefat  "cooling  off  period"  has 
elapsed. 

The  Exchange  represents  that  this  part 
of  its  proposal  is  closely  patterned  on 
Article  XII,  Rule  3(c)  of  the  Rules  of  the 
Chicago  Stock  Exchange. 

Penalties  for  Violations  of  Trading 
Conduct  and  Decorum  Policies 

The  Exchange  also  proposes  to  amend 
CBOE  Rule  17.50(g)(6)  (Imposition  of 
Fines  for  Minor  Rules  Violations — 
Violations  of  Trading  Conduct  and 
Decorum  Policies)  to  reflect  the 
incorporation  into  the  fine  policies  of 
specified  higher  fine  levels  for 
"subsequent"  offenses.  For  example,  the 
amended  provision  would  enable  the 
imposition  of  the  fine  authorized  for  a 
Class  A  "subsequent"  offense  to  be 
imposed  for  a  first,  second  or  third  Class 
A  offense,  if  such  is  deemed  warranted 
under  the  circumsfances  in  the  view  of 
two  floor  officials.''  The  Exchange 
believes  this  update  will  help  Exchange 
officials  safeguard  people,  property,  and 
fair  and  orderly  markets  at  the  Exchange 
by  enabling  them  to  impose  fine  levels 
for  violations  of  Trading  and  Decorum 
Policies  that  are  most  appropriate  to  the 
circumstances  of  particular  offenses. 

Regulatory  Circular 

The  Exchange  proposes  to  issue  a  new 
Regulatory  Circular  to  update  and 
replace  Regulatory  Circular  RG  98-123, 
and  classify  trading  conduct  and 
decorum  offenses  as  either  Class  A  or 
Class  B  offenses.  The  Exchange  believes 
the  schedule  of  offenses  is  consistent 
with  the  recently  revised  Minor  Rule 
Violation  Plan." 

The  Exchange  notes  that  it  has  added 
the  violation  "DPM  Failure  to  Activate 
or  Deactivate  RAES"  to  the  new 
proposed  regulatory  circular  in  order  to 
encourage  DPM's  to  comply  with  their 
obligations  under  Exchange  Rule  6.8 
(RAES  Operations).^ 


"The  amended  provision  would  also  enable  the 
imposition  of  the  fine  authorized  for  a  Class  B 
"subsequent"  offense  to  be  imposed  for  a  first  or 
second  Class  B  offense,  if  such  is  deemed  warranted 
under  the  circumstances  in  the  view  of  two  floor 
officials. 

"  See  Securities  Exchange  Act  Release  No.  45571 
(March  15.  2002).  67  FR  13382  (March  22.  2002). 

■I Telephone  call  between  Christopher  R.  Hill. 
Attorney  U.  Legal  Division,  CBOE,  and  Jennifer 


The  Exchange  notes  the  following 
reasons  why  three  types  of  offenses 
previously  set  forth  as  "Violations  of 
Trading  Conduct  and  Decorum  Policies" 
in  RG-98-123  are  omitted  from  the  list 
of  such  violations  in  the  new  proposed 
regulator)'  circular.  First.  "Disruptive 
Announcements  of  Stock  Prints"  are  no 
longer  a  focus  of  regulatory  concern  due 
to  technological  advances  that  have 
changed  and  improved  the 
dissemination  of  such  information. 
Second.  "Failure  to  Abide  by  Floor 
Official  Request  for  Information.  "  has 
been  omitted  because  it  is  now  deemed 
to  be  included  within  the  broader 
offense  entitled  "Failure  to  Abide  by 
Floor  Official  Determination."  Finally. 
"Book  Priority  V^iolations"  are  no  longer 
included  in  the  list  of  Trading  Conduct 
and  Decorum  violations  because  under 
a  recent  Exchange  rule  change  approved 
bv  the  SEC,  (Securities  Exchange  Act 
Release  No.  34-45571.  67  FR  13382 
(March  15,  2002).  approving  SR-CBOE- 
2001-71),  such  violations  are  now 
addressed  separatelv  in  CBOE  Rule 
17.50(g)(5). 

The  Exchange  also  proposes  that  as 
set  forth  in  the  first  footnote  of  the 
proposed  regulator}'  circular,  the 
"rolling  look  back"  period  used  to 
determine  the  appropriate  fine  for  Firm 
Quote  violations  will  be  24  months. '" 
Finally,  the  Exchange  notes  that  the 
appeal  procedure  for  the  imposition  of 
fines  for  minor  rule  violations  as  set 
forth  in  CBOE  Rule  17.50(d)(1)  is 
described  in  paragraph  (4)  in  the 
proposed  draft  regulatory'  circular. 

2.  Statutory'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.'i  in  general,  and 
furthers  the  objectives  of  Sections 
6(b)(5) '-  and  6(b)(7)  i '  of  the  Act.  in 
particular,  because  the  proposed  rule 
change  will  refine  and  enhance  the 
Exchange's  Minor  Rule  Violation  Plan  to 
make  it  more  efficient  and  effective.  The 
Exchange  believes  the  proposed  rule 
change  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  and  processing  information 
with  respect  to  transactions  in 
securities,  to  protect  investors  and  the 
public  interest,  and  enhances  the 
effectiveness  and  fairness  of  the 
Exchange's  disciplinary  procedures. 


Lewis.  .Mtorney.  Division,  Commission,  on  October 
3.  2002. 

'"Sep  note  5  supra. 

"15  U.S.C.  78f(b). 

1^5  U.S.C.  78f(b)(5|. 

>M5  U.S.C.  78flb)(7). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessan"  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  davs  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CBOE  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary-.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NVV..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Corrunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE. 

All  submissions  should  refer  to  File 
No.  SR-CBOE-2002-39  and  should  be 
submitted  bv  November  1.  2002. 
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For  the  Commission,  by  the  Division  nf 
Market  Regulation,  pursuant  to  delegated 
authoritv."'' 
Margaret  H.  MiFarland. 

Deputy  Secrvtan,\ 
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BILLING  CODE  801 0-01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46599;  File  No.  SR-CSE- 
2002-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  Nos.  1  and  2 
to  a  Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange.  Inc. 
Relating  to  the  Introduction  of  Order 
Delivery  and  Automated  Response 

October  4.  2002 

Pursuant  to  Section  19fb)(l)  of  the 
Secuntu's  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder. - 
notice  is  hereb\  t;i\pn  that  on  April  22. 
21)02.  the  C'lncinnati  Stock  Exchange. 
Inc  ("CSE"  or    Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission  "  or  "SEC") 
the  [)roposed  rule  c  hange  The  propiised 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  May  10. 
2002. '  On  September  13.  2002.  the  C:SE 
filed  .Amendment  \o    1  to  the  proposed 
rule  change-*  and  on  September  17, 
2002.  filed  Amendment  No.  2  to  the 
proposed  rule  change."'  Amendment 
Nos.  1  and  2  are  described  in  Items  I. 
II,  and  III  below .  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  .Amendment  Nos.  1 
and  2  to  the  proposed  rule  change  from 
interested  porscms. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

.\s  di>cussed  in  the  Initial  Notice,  the 
Exchange  proposed  to  amend  CSE  Rule 
11.9.  National  Securities  Trading 
System  ("NSTS  "  or  "System"),  to 
modify  CSEs  execution  functionality 
from  a  process  of  automatically 
matching  and  executing  like-priced 


-'  17L}K^00.30-3(aH12|. 

MSLS.C.  78s(b)(l) 

2J7CFR240  19b-» 

'  See  Securities  Exrhange  .\ct  Release  No.  45873 
(May  3.  2002).  67  FR  31856  Tlnitial  Notice"!  No 
comments  have  been  rec:eived  on  the  proposal 

*  See  letter  from  [ennifer  M   Lamie.  CSE.  lo 
Katherine  England.  .Assistant  Director,  Division  of 
.Markpt  Rsgulation  |  ■Dinsion").  Commission 
(September  12.  2002)  C  .Amendment  No.  l"l. 

"■See  letter  from  Jennifer  M.  L.dmie.  CSE.  to 
■Catherine  England.  .Assistant  Director.  Division. 
Commission  (September  16.  20021  (".Amendment 
No.  2'). 


displayed  orders  and  quotes  to  an 
optional  process  of  delivering  orders  to 
quoting  C;SE  members  and  requiring 
automated  responses  from  such 
members  back  to  the  CSE  System."  The 
Exchange  filed  .\mendment  No.  1  to 
delete  proposeil  rule  language  in 
Paragraph  n.9(i)(2)(a)  regarding  price/ 
time  and  agency/principal  priorities, 
which  was  inativertently  included  in 
the  original  proposal.  The  Exchange 
filed  Amendment  No.  2  to  expand  the 
proposed  order  deliverv  and  automated 
response  alternative  to  all  securities 
traded  through  the  Exchange's  NSTS. 
rather  than  simply  Nasdaq  National 
Market  Securities.  In  addition. 
.\in<'iidment  No.  2  made  certain  non- 
subst.uitive  grammatical  changes.  The 
text  of  the  proposed  rule  change, 
incorporating  .Kmendment  Nos.  1  and  2. 
is  set  f(uth  beliiw  in  it-<  entirety 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 
***** 

Chapter  XI 

Iraiiing  Rules 
Rule  11.9(i) 

The  S\stem  [shall  automatically 
match  and  execute  like-priced  orders, 
bids  and  offers  in  accordance  with  the 
price-time  and  agencv/principal 
priorities  set  forth  in  Rule  11.9(1)  and 
(m).|  otters  two  mor/p.s  ol  order 
interaction  selected  by  members: 

(1)  If  automatic  execution  is  selected, 
the  System  shall  match  and  execute 
iiliie-priced  orders,  bids  and  offers  on  an 
order  bv  order  basis  only  at  the  specific 
instruction  of  Users,  including 
Designated  Dealers. 

[2]  If  order  delivers'  and  automated 
response  is  selected,  the  Svstem  will 
deliver  contra-side  orders  against 
displayed  orders  and  quotations  on  an 
order  bv  order  basis  and  only  at  the 
specific  instruition  of  I'sers.  including 
Designated  Dealers.  To  be  eligible  for 
order  deliver^'  service.  Users  must 


^  III  the  Initial  Notice,  reference  was  made  to  a 
ili-finml  term,  the  CSE  Over-thp-(>)iinter  I  'nlisled 
Trading  Privileges  Svstem  ("CSE  OTOl'TP 
System").  This  reference  created  ambiguity.  t)ecause 
the  term  CSE  OTC-IJTP  Svstem  is  defined  in  and 
ostensibly  created  hv  a  pending  CSE  rule  filing  (File 
No.  SR-rSE-20<)l-()4l  that  has  been  published  in 
tho  Federal  Register  for  comment,  but  has  not  been 
apprnvfil  tn  thH  ( jiniinission.  Spp  Securities 
Exchange  .Act  Release  No   4540.=)  (February  6.  2002). 
67  FR  6558  (February  12.  2CM)2).  Betause  of  this 
ainbiguitv  and  twcause  of  the  lack  nf  need  for  sue  h 
d  defined  term  in  the  instant  proposal,  the  Exchange 
requesleil  that  the  (>imnii?..sion  reniii\e  the  defined 
tcnn.  t;SE  UTC-ITP  Svstem.  fn)ni  the  purpose 
section  of  the  instant  proposal  Telephone 
discussion  between  leffrev.  T  Brown.  Vice 
President,  Regulation  and  (lener-il  (uunsel.  (SE. 
and  Kathenne  England.  .Assistant  Uirfitor.  ,ind. 
Christopher  B  Stone.  .Attorney  .Advisor  Division. 
Commission  (October  3.  20021. 


demonstrate  to  Exchange  examiners 
that  the  User's  system  can  automatically 
princess  the  inbound  order  and  respond 
appropriately  within  1  second. 

***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
E.xchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change,  as  amended.  The 
text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
I\"  below.  The  Exchange  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below .  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

As  discussed  in  the  Initial  Notice  and 
Amendment  Nos.  1  and  2,  the  purpose 
of  the  proposed  rule  change  is  to 
increase  the  flexibility  of  CSE  execution 
svstems  to  accommodate  member  needs. 
.Specifically.  CSE  proposes  to  modif\' 
CSEs  execution  functionality  within  the 
CSE  Svstem  from  a  process  of 
automatically  matching  and  executing 
Uke-priced  displayed  orders  and  quotes 
to  an  optional  process  of  delivering 
orders  to  quoting  CSE  members  and 
requiring  automated  responses  from 
such  members  back  to  the  CSE  System. 
CSE  is  proposing  this  modification  to 
facilitate  a  diverse  membership  base 
while  promoting  a  fair  and  orderly 
market.  CSE  members  that  operate  as 
electronic  communications  networks 
(  "ECNs") "  or  alternative  trading 
svstems  C'ATSs")  subject  to  SEC 
Regulation  ATS."  as  well  as  members 
that  act  as  Designated  Dealers  or 
specialists  on  CSE  will  have  the  option 
of  selecting  the  type  of  centralized 
execution  system  that  best  fits  their 
business  model. 

In  an  order  delivery  and  automated 
response  system,  a  members  quotation 
or  displayed  order  will  be  held  in  the 
CSE  System,  and  when  a  contra-side 
order  is  received  in  the  CSE  System. 
CSE  will  immediately  forward  the  order 


t.CNs  are  <letiiu'il  in  SKC  Kule  U.Ai  l-l(.il(H).  I' 
CIK  240.11.\(  l-l(d|(H|   .isan\  el.-i  Ironic  sVstiMn 
that  widt'ls  disseminates  lo  ihird  parties  orders 
eiitereil  therein  bv  an  ext  hange  market  maker  or 
OTl.  market  maker,  and  permits  suih  orders  lo  be 
executed  against  in  whole  or  in  part 
"ITCFR  242.30O-J03 
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message  to  the  quoting  member,  who 
will  be  obligated  by  rule  to  respond 
instantaneously  to  the  order  message. 
Moreover,  the  quoting  member  must 
have  a  demonstrated  capability  to 
respond  instantaneously  to  the  order 
message.  On  receipt  of  the  order 
message  delivered  by  CSE,  the  quoting 
member  will  automatically  determine 
whether  its  quote  is  still  active.  If  so,  the 
member  will  automatically  deliver  to 
the  CSE  System  matched  orders 
representing  its  quote  and  the  contra- 
side  for  execution.  If  the  member's 
quote  is  in  the  process  of  changing  due 
to  a  prior  internal  match  at  the 
displayed  price,  consistent  with  the 
Firm  Quote  Rule,^  the  member  will 
reject  the  inbound  order  and  send  it 
back  to  the  CSE  System.  The  CSE 
System  will  then  automatically  send  a 
cancellation  message  to  the  member 
submitting  the  order.  The  entire 
duration  of  the  order  delivery  and 
automated  response  process  likely  will 
be  less  than  one  second. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  provisions  of 
Section  6(b)  of  the  Act,'"  in  general,  and 
Section  6(b)(5)  of  the  Act,' '  in 
particular,  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
svstem,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Further,  the  Exchange  believes  that  the 
proposal,  as  amended,  is  consistent  with 
Section  6(b)(8)  of  the  Act  '^  in  that  it  is 
not  designed  to  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended 
by  Amendment  Nos.  1  and  2,  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


"17  CFR240.il  Act 
"•15U.S.C.  78f(b). 
"I5U.S.C.  78flb)(5). 
'2  15  U.S.C.  78f(b){8). 


1. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change,  including 
Amendment  Nos.  1  and  2. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  Bv  order  approve  such  proposed 
rule  change,  as  amended,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2,  including  whether  the 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CSE-2002-04  and  should  be 
submitted  by  November  1.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority.' ' 

Margaret  H.  McFariand. 
Deputy  Secretary . 
(FR  Doc.  02-26023  Filed  10-10-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46594;  File  No.  SR-NAS[>- 
2002-109] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Fees  for 
Nasdaq's  InterMarket 

(October  3.  2002. 

On  August  8.  2002.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"),  through  '  ■;  subsidiary,  the 
Nasdaq  Stock  Marki  ..  Inc,  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  l9b-4  thereunder.-  a  proposed  rule 
change  to:  (i)  Modif\-  the  execution  fees 
for  Nasdaq  InterMarket  trades  executed 
through  the  Intermarket  Trading  System 
("ITS")  and  Nasdaq's  Computer 
Assisted  Execution  System  ( "CAES"): 
and  (ii)  establish  a  credit  for  the 
liquidity  provider  for  executions  via  ITS 
and  CAES.  *  The  proposed  rule  change 
was  published  in  the  Federal  Register 
on  September  3,  2002.-*  The 
Commission  received  no  comments  on 
the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association."^  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  Section  15A(b)(5)  of 
the  Act."  which  requires  that  the  rules 
of  the  association  provide  for  ihe 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls,  and  Section 
15A(b)(6)  of  the  Act,'  which  requires, 
among  other  things,  that  the  rules  of  an 
association  promote  just  and  equitable 


'J17CFR20O,3O-3(a)(i; 


'  15  f.S.C   7H>(bl(ll 

':i7CFR  240  19i)-4 

'On  lune  13.  2002.  the  N.^SD.  through  its 
>ub!,idiar\ .  Nasdaq,  filed  a  similar  proposed  rule 
1  hange  that  was  effertive  upon  filing  pursuant  to 
.Section  imbl(3U.M  of  the  .\iX    15  II.S.C. 
7Hs(h)(3)l.M,  .Sef  .Securities  Fvchanije  Art  Release 
.\o  46153  lluK  1.  2002).  fi- KK  45164  duly  8.  2002) 
(SR-^'.^SD-200:;-68|  The  propn^al  was  summarily 
abrogated  bv  Commission  order  on  )uly  2,  2002.  See 
Securities  Exchange  .\l\  Release  No.  46159,  67  FR 
45775  Oulv  10.  2002). 

■"  See  Securities  E\(  hange  .\ci  Release  No.  46419 
|.^ugusl  27.  2002).  67  FR  56333. 

In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency .  competition, 
and  capital  formation   15  ISC.  78c(f). 

"15  U.S.C.  78o-3(bK5). 

'15  U.S.C.  78o-3(b)(6). 
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principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  markof 
and  a  national  market  system  and.  iii 
general,  protect  investors  and  thf  putilu 
interest.  The  Commission  belit^ves  that 
the  proposed  fee  structure,  which  is 
similar  to  the  fee  structurt's  in  plat:e  for 
Nasdaq's  SuperSOES  and  SupprMontage 
systems,"  may  encourage  members  to 
provide  additional  liquiditv  to  support 
e.xecutions  through  Nasdaq's 
InterMarket  and  thereby  enhance  its 
competitiveness. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-NASU-2002- 
109)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.'" 

Margaret  H.  McFarland, 
Dfputx  Sfcretan, 
|FR  Doc.  02-26026  Filed  10-10-02,  8:45  am 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-46620;  File  No  SR-NYSE- 
2002^6) 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Shareholder  Approval  of 
Equity  Compensation  Plans  and  the 
Voting  of  Proxies 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf) '  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  October 
7.  2002,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE  '  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC  "  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  11.  and  111  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  soli(  it  (  omments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  August  16,  2002.  the  NYSE  fded 
with  the  Commission  amendments  to  its 


'See  Securities  Exchange  .Act  Release  .\os  44410 
(October  5.  2001).  66  FR  52167  lOctober  1.'.  20011 
(.SR-N.ASD-J0O1-67).  and  45906  (Mav  10,  2002).  67 
FR  34965  (May  16.  2002)  (SR-NASD-2002-44). 

9  15  U.SC.  78s(b)(2). 

'» 17  CFR  200.30-3(a)(12). 

>15  1I,S.C.  78s(b)(l). 

'17CFR240  19b-4 


Listed  Company  Manual  to  implement 
significant  changes  to  its  listing 
standards  aimed  at  helping  to  restore 
invi'stor  ( onfidcnce  by  empowering  and 
ensuring  the  independence  of  directors 
and  strengthening  corporate  governance 
practices  {"SR-NYSE-2002-33"  or  the 

C^orporate  Covernance  Proposals '). ' 
The  Exchange  represents  that  this  filing 
excerpts  certain  proposed  rule  changes 
•from  the  Corporate  Governance 
[Proposals  relating  to  shareholder 
approval  of  equity-compensation  plans 
and  the  voting  of  proxies,  in  compliance 
with  a  request  from  the  Commission 
staff  to  address  these  issues  separately 
from  the  remainder  of  the  Corporate 
Governance  Proposals 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  NYSE,  at  the  Commission, 
and  IS  also  incorporated  into  the 
language  of  Item  11,  Section  A  below. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchangf  iiu:ludi?d  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
iin  (  omments  it  received  on  the 
profuisfd  rule  change.  The  text  of  these 
-tatenn-nts  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
E\r  h.iiige  has  prepared  summaries,  set 
forth  in  Sections  .A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

1    Purpose 

The  NYSE  states  that  it  has  long 
pioneered  advances  in  corporate 
governance  The  NYSE  represents  that  it 
has  required  companies  to  comply  with 
listing  standards  for  nearlv  150  years, 
and  has  penodicallv  amended  and 
supplemented  those  standards  when  the 
evolution  of  our  capital  markets  has 
demanded  enhanced  governance 
standards  or  disclosure.  On  February'  13, 
2002,  SEC  Chairman  Harvey  Pitt  asked 
the  Exchange  to  review  its  corporate 
governance  listing  standards.  In 
con|unction  with  that  request,  the  NYSE 
appointed  a  Corporate  Accountability 
and  Listing  Standards  Committee  (the 
"C'ommittee  ")  to  review  the  NYSE's 
current  listing  standards,  along  with 
recent  proposals  for  reform,  with  the 
goal  of  enhancing  the  accountability. 


integrity  and  transparency  of  the 
Exchange's  listed  companies.  On  August 
16.  2002.  the  NYSE  filed  the  Corporate 
Go\ernance  Proposals  with  the 
Commission,  proposing  rule  changes  to 
its  corporate  governance  standards 
which  reflect  the  findings  of  the 
Committee  and  which  are  designed  to 
further  the  ability  of  honest  and  well- 
intentioned  directors,  officers  and 
employees  to  perform  their  functions 
effectively.  The  proposals  for  new 
corporate  governance  listing  standards 
for  companies  listed  on  the  Exchange 
are  proposed  to  be  codified  in  a  new 
Section  303A  of  the  Exchange's  Listed 
(Company  Manual.^ 

SuDsequent  to  the  filing  of  the 
Corporate  Governance  Proposals,  the 
Commission  staff  requested  that  the 
NYSE  file  proposed  Section  303A(8) 
(relating  to  shareholder  approval  of 
equitv-compensation  plans)  and 
proposed  NYSE  Rule  452  (which 
prohibits  member  organizations  from 
giving  a  proxy  to  vote  on  equity- 
compensation  plans  absent  specific 
instructions  from  a  beneficial  holder) 
separately  from  its  remaining  proposals 
to  expedite  revieyv  and  processing  of 
these  portions  of  the  Corporate 
Governance  Proposals.  The  proposed 
rule  change  filed  herewith  amends 
proposed  Section  303A(8)  as  originally 
filed  to  clarify  its  meaning  in  several 
respects, '  and  also  proposes  to  make 
conforming  changes  to  current  Sections 
303.00  and  312.03  of  the  Listed 
Company  Manual  and  NYSE  Rule  452. 

As  amended,  rule  language  of 
proposed  Section  303A(8)  of  the 
Exchanges  Listed  Company  Manual  is 
as  follows: 


'  See  File  No.  SR-NYSE-2002-33  (August  16, 
2002). 


*  In  Its  Kepurt  to  the  WSF  Board,  the  Cimunittee 
set  forth  b.isii   principles  foDoweil  in  inanv  cases  bv 
explanatiim  .mil  i  larifii  atinn.  The  NV.SE  is  adopting 
the  rei  nmniendatmns  ,is  standards  in  substantially 
ih>'  form  thev  were  made  by  the  (!omnuttee  and 
ail.. pled  bv  the  WSF  Board.  .At  (  ordiiiglv.  tile 
torinat  used  will  state  a  basit  principle,  with  the 
additional  explanation  and  (  larifii  ations  in<  hided 
as  "conimentar) 

While  r«an\  ol  the  requirements  set  forth  in  this 
new  rule  are  relali\elv  spe<  ilii .  the  F.xi  hange  is 
articulating  a  philosoph\  and  approat  h  to  corporate 
anvernani  e  that  (  oinpanies  are  expel  led  to  carry 
i.ut  as  ihcv  appU  the  reipiireinents  to  the  specific 
ta(  ts  and  c  in  umstances  that  thev  confront  from 
time  to  time  tlompanies  and  their  Iniards  are 
•  xpei  ted  to  applv  the  requirements  (  arefullv  and  in 
goiid  faith,  making  reasonable  interpretations  as 
nei  essarv.  and  disclosing  the  interpretations  that 
thev  make 

'  Section  .lOJ.M  1 1 1  of  the  Corporale  Governance 
Proposals  clarifies  that  the  WSF  will  continue  its 
practice  of  accomnunlating  the  home  < oiintrv 
practices  of  our  listed  for«'ign  private  issuers  with 
respe<  t  to  the  proposed  corporate  governance 
st.indards  In  light  thereof,  the  WSF  will  not 
require  foreign  private  issuers  to  (  oinpiv  with 
Section  303.M8)  as  proposed  herein,  assuming  that 
thev  have  provided  to  the  Exchange  the  home 
country  prai  tice  certification  referred  to  i^  Section 
303.00  of  the  Listed  Company  Manual. 
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8.  To  increase  shareholder  control  over 
equitv-compensation  plans,  shareholders 
must  be  given  the  opportunity  to  vote  on  all 
equitv-compensation  plans,  except 
inducement  awards,  plans  relating  to  mergers 
or  acquisitions,  and  tax  qualified  and  parallel 
nonqualified  plans. 

Commentary:  Equity-compensation 
plans  *>  can  help  align  shareholder  and 
management  interests,  and  equity-based 
awards  have  become  very  important 
components  of  employee  compensation. 
In  order  to  provide  checks  and  balances 
on  the  process  of  earmarking  shares  to 
be  used  for  equity -based  awards,  and  to 
provide  shareholders  a  voice  regarding 
the  resulting  dilution,  the  Exchange 
requires  that  all  equity-compensation 
plans,  and  any  material  revisions  to  the 
terms  of  such  plans,  be  subject  to 
stockholder  approval.'' 

For  these  purposes,  a  "material 
revision"  would  include,  but  not  be 
limited  to.  a  revision  that:  materially 
increases  the  number  of  shares  available 
under  the  plan  (other  than  an  increase 
solely  to  reflect  a  reorganization,  stock 
split,  merger,  spinoff  or  similar 
transaction); "  changes  the  types  of 
awards  available  under  the  plan; 
materially  expands  the  class  of  persons 
eligible  to  receive  awards  under  or 
otherwise  participate  in  the  plan; 
materially  extends  the  term  of  the  plan; 
or  materially  changes  the  method  of 
determining  the  strike  price  of  options 
under  the  pian.^  In  addition,  if  a  plan 
contains  a  provision  that  prohibits 
repricing  of  options,  any  revision  that 
deletes  or  limits  the  scope  of  such  a 
provision  will  be  considered  a  material 


'•For  these  purposes,  and  "equity  compensation 
plan"  would  not  include  any  plan  that  is  made 
available  to  shareholders  generally  (such  as  typical 
dividend  reinvestment  plan).  In  addition,  an 
"equity  compensation  plan"  would  not  include  a 
plan  that  merely  provides  a  convenient  way  (for 
example,  through  pavToll  deductions)  for 
employees,  directors  or  other  service  providers  to 
buy  shares  on  the  open  market  or  from  the  issuer. 
even  if  the  brokerage  and  other  costs  of  the  plan  are 
subsidized.  However,  if  employees,  directors  or 
serv  ice  providers  pay  less  than  fair  market  value  for 
shares  under  the  plan,  and  the  plan  is  not  made 
available  to  shareholders  generally,  the  plan  would 
l)e  considered  to  be  an  "equity  compensation  plan" 
for  these  purposes. 

"  For  the  sake  of  clarity,  the  Exchange  notes  that 
its  traditional  "treasury  stock  exception"  will  no 
longer  be  available  with  respect  to  this  requirement 

"  For  these  purposes,  an  automatic  increase  in  the 
shares  available  under  a  plan  pursuant  to  a  formula 
set  forth  in  the  plan  (sometimes  referred  to  as  an 
"evergreen"  formula)  will  not  be  considered  a 
revision  if  the  term  of  the  plan  is  limited  to  a 
specified  period  of  time  not  in  excess  of  ten  years. 
See  also  footnote  15  below  with  respect  to  plans 
with  evergreen  formulas  that  were  adopted  before 
the  effective  date  of  this  rule. 

•'.A  change  in  the  method  of  determining  "fair 
market  value"  from  the  closing  price  on  the  date  of 
grant  to  the  average  of  the  high  and  low  price  on 
the  date  of  grant  is  an  example  of  a  formula  change 
that  the  Exchange  would  not  view  as  material. 


revision  for  purposes  of  this  rule.  If  a 
plan  does  not  contain  a  provision  that 
specifically  permits  repricing  of  options, 
the  plan  will  be  considered  for  this 
purpose  as  prohibiting  repricing,  and 
anv  actual  repricing  of  options  yvill  be 
considered  a  material  revision  of  the 
plan,  even  if  the  plan  itself  is  not 
revised.'" 

There  are  certain  types  of  plans  and 
awards,  however,  yvhich  are 
appropriately  exempt  from  this 
shareholder  approval  requirement. 
Employment  inducement  awards — that 
is,  grants  of  options  or  shares  as  a 
material  inducement  to  such  person's 
first  becoming  an  employee  of  the  issuer 
or  anv  of  its  subsidiaries — will  not  be 
subject  to  shareholder  approval  under 
this  rule.  The  Exchange  recognizes  the 
urgency  that  may  attach  to  the  granting 
of  options  and  other  equity-based 
compensation  in  the  context  of  inducing 
a  candidate  to  accept  employment  and 
the  resulting  impracticality  of  obtaining 
a  shareholder  vote  in  these  situations. 

In  the  case  of  corporate  acquisitions 
and  mergers,  two  exceptions  are 
appropriate.  First,  shareholder  approval 
will  not  be  required  to  convert,  replace 
or  adjust  outstanding  options  or  other 
equity  compensation  awards  to  reflect 
the  transaction.  Second,  shares  available 
under  certain  plans  acquired  in 
corporate  acquisitions  and  mergers  may 
be  used  for  certain  post-transaction 
grants  yvithout  further  shareholder 
approval.  This  exception  applies  to 
situations  where  the  party  which  is  not 
a  listed  company  following  the 
transaction  has  shares  available  for  grant 
under  pre-existing  plans  that  were 
previouslv  approved  by  shareholders. 
These  shares  may  be  used  for  post- 
transaction  grants  of  options  and  other 
equity  awards  by  the  listed  company 
(after  appropriate  adjustment  of  the 
number  of  shares  to  reflect  the 
transaction),  either  under  the  pre- 
existing plan  or  another  plan,  without 
further  shareholder  approval,  so  long  as 


(1)  the  time  during  which  those  shares 
are  available  for  grants  is  not  extended   - 
bevond  the  period  when  they  would 
have  been  available  under  the  pre- 
existing plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 
are  not  granted  to  individuals  yvho  yvere 
employed  by  the  granting  company  at 
the  time  the  merger  or  acquisition  was 
consummated.  The  Exchange  yvould 
view  a  plan  adopted  in  contemplation  of 
the  merger  or  acquisition  transaction  as 
not  pre-existing  for  purposes  of  this 
exception.  The  NYSE  believes  that  this 
exception  is  appropriate  because  it 
believes  that  it  will  not  result  in  any 
increase  in  the  aggregate  potential 
dilution  of  the  combined  enterprise." 

Because  inducement  ayvards  and 
mergers  or  acqui      .ons  are  not  routine 
occurrences,  ar     .re  not  likely  to  be 
abused,  the  Exi   .ange  considers  these 
exceptions  to  be  consistent  with  the 
fundamental  policy  involved  in  this 
standard. 

Similarly,  any  plan  intended  to  meet 
the  requirements  of  Section  401(a) '-'  of 
the  Internal  Revenue  Code  (e.g..  ESOPs). 
any  parallel  nonqualified  plan. '    and 
anv  plan  intended  to  meet  the 
requirements  of  Section  423'-'  of  the 
Internal  Revenue  Code  is  exempt  from 
the  shareholder  approval  requirement. 
Plans  such  as  Section  401(a)  plans  and 
Section  423  plans  are  already  regulated 
under  the  Internal  Revenue  Code  and 
Treasury  regulations.  Section  423  plans, 
which  aro  stock  purchase  plans  under 


'"For  these  purposes,  a  "repricing  '  means  an\  of 
the  following  lor  an\  other  action  that  has  the  same 
effect  as  any  of  the  lollowing)  (1)  .^mending  the 
terms  ol  an  option  after  it  is  granted  tu  lower  its 
strike  price;  (2)  anv  other  action  that  is  treated  as 
a  repricing  under  generally  accepted  accounting 
principles:  and  (3)  canceling  an  option  at  a  time 
when  its  strike  price  is  equal  to  or  less  than  the  fair 
market  value  of  the  underlying  stock,  in  exchange 
for  another  option,  restricted  stock,  or  other  equitv . 
unless  the  cancellation  and  exchange  occurs  in 
connection  with  a  merger,  acquisition,  spin-off  or 
other  similar  corporate  transaction.  .\  cancellation 
and  exchange  described  in  clause  (3)  of  the 
preceding  sentence  will  be  considered  a  repric  ing 
regardless  of  whether  the  option,  restricted  slock  or 
other  equity  is  delivered  simultaneously  with  the 
cancellation,  regardless  of  whether  it  is  treated  as 
a  repricing  under  generally  accepted  accounting 
principles,  and  regardless  of  whether  it  is  voluntary 
on  the  part  of  the  option  holder. 


' '  .Noll'  that  am  sue  h  shares  reserved  for  listing 
in  c  onnection  with  the  transaction  would  be 
counted  b\  the  Exchange  in  determining  w  hether 
the  transaction  involved  the  issuanre  of  20"'<i  or 
miitf  ol  the  company's  oulslanding  common  stock 
and  thus  required  stockholder  approval  under 
Listed  Company  .Manual  .Section  312  03(c) 

1- 26  I'.S.C.  401(a)  (19881 

'  "The  term  "parallel  nonqualified  plan"  means  a 
plan  that  is  a  "pension  plan  '  within  the  meaning 
iif  the  Employee  Retirement  Income  Security  Ad 
(ERISA   1.  29  ISC   1002  11999).  that  is  designed 
to  w  ork  in  parallel  w  ith  a  plan  intended  to  l)e 
qualified  undei  Internal  Revenue  Code  Section 
4011a).  to  provide  benefits  that  exceed  the  limits  set 
fnrth  in  Internal  Revenue  C;ode  .Section  402(g)  (the 
section  that  limits  an  emplovee's  annual  pre-tax 
contributions  to  a  401  (k)  plan).  Internal  Revenue 
C;ode  Section  401(a)(17)  lihe  section  that  limits  the 
amount  of  an  employee  s  compensation  that  can  be 
taken  into  acccmnt  for  pl.in  purposes)  and/or 
Internal  Revenue  Code  Section  415  (the  sc>ction  that 
limits  the  contributions  and  l>enefits  under 
qualified  plans)  and  or  any  successor  or  similar 
limitations  that  mav  hereafter  be  enai  ted.  However, 
a  plan  will  not  be  considered  a  parallel 
nonqualified  plan  unless  (1)  it  i  nvers  all  or 
substantialU  all  employees  of  an  employer  who  are 
participants  in  the  related  qualified-plan  whose 
annual  compensation  is  in  excess  of  ihe  limit  of 
Code  Section  401(a)|17l  lor  anv  successor  or  similar 
limitations  that  may  hereaher  be  enac  tedl  and  (2) 
its  terms  are  substantiallv  the  same  as  the  qualified 
plan  that  it  parallels  except  for  the  elimination  of 
the  limitations  described  in  the  preceding  sentence. 

'•'26  1  .S.C.  423(1988). 
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which  an  employee  can  purchase  no 
more  than  S25.000  worth  of  stock  per 
vear  at  a  plan-spocified  discount  capptnl 
at  15%.  are  also  required  under  the 
Internal  Revenue  Ciode  to  receive 
shareholder  approval.  While  Section 
401(a)  plans  and  their  parallel 
nonqualified  plans  are  not  refiuired  to 
be  approv  ed  bv  shareholders,  the  shares 
issued  under  these  plans  must  be 
"expensed"  [i.e..  treated  as  a 
compensation  expense  on  the  income 
statement)  bv  the  companv  issuing  the 
shares.  Equitv  compensation  plans  that 
would  qualifv  for  the  exception 
described  in  this  paragraph  but  for 
features  necessary  to  comply  with 
foreign  tax  law  in  the  non-U. S. 
jurisdiction  in  which  the  employees 
covered  bv  the  plan  reside,  are  also 
exempt  from  shareholder  appro\al 
under  this  section. 

In  circumstances  in  which  equitv 
compensation  plans  and  amendments 
thereto  are  not  subject  to  shareholder 
approval,  the  plans  and  amendments 
still  must  be  subject  to  the  approval  of 
the  (  ompanv's  compensation  committee 
or  a  ma)iiritv  of  the  company's 
independent  directors. 

This  rule  will  be  applicable  to  a  plan 
adopted  before  the  effective  date  of  this 
rule  onlv  upon  anv  subsequent  material 
revision  of  the  plan. '  '■ 

In  addition,  the  Exchange  will 
preclude  its  member  organizations  from 
giving  a  proxv  to  vote  on  equity 
compensation  plans  unless  the 
beneficial  owner  of  the  shares  has  given 
voting  instructions  This  will  be 
codified  m  proposed  changes  to  NYSE 
Rule  452."^ 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act.'^  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act.'"  in  particular,  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 


'^  A  plan  adopted  before  the  effective  date  ut  this 
ruie  that  cotitains  an  evergreen  fomiula  rather  than 
setting  forth  a  specific  number  of  shares  available 
under  the  plan  must  be  submitted  to  shareholders 
for  approval  before  the  next  increase  in  shares 
pursuant  to  the  evergreen  formula  that  occurs  on  or 
after  the  effective  date  of  this  rule,  unless  the  plan 
(including  the  evergreen  formula)  was  approved  bv 
shareholders  before  the  effective  dale  of  this  rule. 
See  also  footnote  8  above 

'"The  \YSE  will  establish  a  working  group  to 
advise  with  respect  to  the  need  for,  and  design  of. 
mechanisms  to  facilitate  implemenration  of  the 
proposal  that  brokers  mav  not  vote  on  equity 
compen.sation  plans  presented  to  shareholders 
without  instructions  from  the  beneficial  owners 
This  will  not  delay  the  immediate  effectiveness  of 
the  broker-may-not-vote  proposal. 

'■15U.S.C  78flb). 

'•15US.C.  78f(b)(5). 


equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B  Sell-Rfoulator\-  Oriianization''^ 
Statemt^nt  on  Burden  on  Competition 

The  Exchange  believes  that  the 
prnposeti  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessarv  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C  Selt-Rpgiihitory-  Organization' >i 
Statement  on  (Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Shareholder  Vote  on  Equity 
Compensation  Plans 

The  Exchange  represents  that  this 
recommendation  received  particular 
support  from  the  institutional  investor 
community  Thev  urged  the  NYSE 
Board  not  to  dilute  either  the 
shareholder  vote  requirement  or  the 
broker  vote  prohibition.  However, 
numerous  constituents  expressed 
concerns  about  both  recommendations. 

A   Shareholder  Approval 

The  Exchange  represents  that  more 
than  half  of  the  larger  companies, 
financial  institutions  and  associations 
that  I ommented  on  this  issue 
maintained  that  only  plans  that  offer 
options  to  officers  and/or  directors 
should  be  subject  to  shareholder 
approval.  Manv  companies  argued  that 
subjecting  broad-based  equity 
compensation  plans  to  the  shareholder 
approval  requirement  would  lessen 
their  abililv  to  compensate  rank-and-file 
employees  with  stock  options,  putting 
NYSE-listed  companies  at  a  competitive 
disadvantage  in  the  labor  market.  They 
urged  that  the  board  should  be  able  to 
adopt  stock  option  plans  for  non- 
execiitive  emplov€H!s  without 
shareholder  approval;  some  suggested 
instead  a  requirement  that  all  plans  be 
approved  by  an  independent 
compensation  committee. 

Some  commentators  advocated 
exceptions  for  inducement  awards  or 
new  hire  grants  (citing  competitive 
employment  markets)  and  tax-qualified 
plan  awards  (citing  the  alternative 
regulatorv  framework  provided  by  the 
tax  code),  subject  perhaps  to  approval 
bv  the  independent  compensation 
committee.  One  company  suggested  that 
there  should  be  an  exemption  for 
situations  where  full-value  stock  is  used 
to  deliver  an  award  that  would 
otherwise  be  paid  in  cash.  Another 
companv  noted  that  some  plans  are  part 
of  collective  bargaining  arrangements 


and  urged  that  these  be  excluded  from 
the  shareholder  approval  requirement. 
Another  comment  advocated  excepting 
"inducement  awards "  made  to  any 
emplovee  of  a  merger  or  acquisition 
target. 

In  addition,  there  were  a  number  of 
detailed  questions  regarding  plans 
approved  prior  to  effectiveness  of  the 
new  rules,  amendments  to  plans,  and 
plans  run  by  an  acquired  company. 

The  Exchange  responds  that  it  has 
clarified  that  inducement  awards 
acquired  in  certain  mergers  or 
acquisitions,  tax  qualified  plans  and 
parallel  nonqualified  plans  would  be 
exempt,  but  all  other  plans  would 
require  shareholder  approval. 

B  Elimination  of  Broker  Voting 

The  Exchange  represents  that  the 
institutional  investor  community  gave 
strong  support  to  this  proposal.  Many 
large  companies,  however,  strongly 
urged  the  NYSE  to  maintain  its  existing 
rules,  fearing  primarily  the  increased 
proxy  costs  and  increased  uncertainty 
that  the  proposed  change  would  entail. 
Large  and  small  companies  alike  cited 
quorum  difficulties  and  solicitation 
expenses  that  result  when  brokers  are 
not  allowed  to  vote  uninstructed  shares 
after  a  10-day  period.  One  such 
commentator  warned  that  because  of 
retail  investor  confusion  about  voting 
mechanics,  there  is  a  risk  that  the 
elimination  of  the  discretionary  broker 
vote  will  disenfranchise  investors  if  not 
accompanied  by  an  aggressive  and 
vigorous  program  to  educate  them  about 
how  to  vote  their  shares.  Many 
commentators  also  expressed  concern 
that  institutional  shareholders  may 
simply  vote  their  shares  in  accordance 
with  strict  internal  or  third-party 
guidelines  or  policies,  rather  than  giving 
each  plan  individual  consideration.  One 
organization  suggested  proportional  or 
mirror  voting  by  brokers  of  uninstructed 
shares. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  MTitten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-46  and  should  be 
submitted  by  November  1,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-26037  Filed  10-10-02;  8:45  am] 
BILUNG  CODE  M10-01-l> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^-46606;  File  No.  SR-OCC- 
2002-12] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  Accelerating  the 
Maturity  Date  for  Certain  Adjusted 
Security  Futures  Contracts 

October  4.  2002. 
I.  Introduction 

On  Jime  25,  2002,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  OCC-2002-12 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
August  13,  2002.2  No  comment  letters 


'"17CFR2O0.3O-3(a)(12). 
•  15  I'.S.C.  78s(b)(l). 

-Securities  Exchange  Act  Release  No.  46319 
(August  6.  2002).  67  FR  52766. 


were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

II.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  permit  OCC  to  accelerate 
the  maturity  date  of  stock  futures 
contracts  that  have  been  adjusted  to  call 
only  for  deliven,'  of  a  fixed  amount  of 
cash.  If  the  issuer  of  an  underlying 
security  were  party  to  a  cash  merger  in 
which  its  stock  was  converted  into  a 
right  to  receive  cash  only,  futures  on 
that  stock  would  ordinarily  be  adjusted 
to  call  for  deliver^'  of  the  cash.  Under 
the  proposed  rule  change.  OCC  would 
have  authority  to  accelerate  the  maturity 
dates  of  the  adjusted  futures  to  fall  on 
or  shortly  after  the  effective  date  of  the 
merger,  the  final  settlement  price  for  all 
accelerated  futures,  regardless  of 
maturity  date,  will  be  fixed  at  the 
amount  of  cash  into  which  the 
underlying  security  has  been  converted. 

The  proposed  rule  change  parallels 
OCC  Rule  807,  which  governs  the 
acceleration  of  European-style  FLEX 
equity  options.  Acceleration  of  the 
expiration  date  for  European-style 
options  that  have  been  adjusted  to  call 
for  delivery-  of  cash  results  in  the 
acceleration  of  the  options'  ability  to  be 
exercised  and  therefore  in  the 
acceleration  of  payment  of  the  exercise 
settlement  amount  to  the  holder  if  the 
option  is  in  the  money.  Futures 
contracts,  by  contrast,  are  marked  to 
market  daily  and  settlement  of  an 
accelerated  contract  will  occur  through 
a  final  mark-to-market  payment  based 
on  the  amount  of  cash  into  which  the 
underlying  security  has  been  converted. 

in.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agencv  be  designed  to  protect  investors 
and  the  public  interest.  *  By  enabling 
OCC  to  advance  the  maturity  dates  of 
stock  futures  contracts  when  those 
contracts  have  been  adjusted  to  call  for 
a  fixed  amount  of  cash,  the  proposed 
rule  change  allows  OCC  to  relieve 
market  participants  of  the  burden  of 
continuing  to  maintain  and  account  for 
open  interest  in  contracts  that  no  longer 
are  subject  to  increases  or  decreases  in 
value.  Accordingly,  the  Commission 
finds  that  the  rule  change  is  consistent 
with  OCC's  obligation  under  Section 
1 7A  of  the  Act  to  protect  investors  and 
the  public  interest. 

rV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 


rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-2002-12)  be.  and  hereby  is. 
approved. 

For  the  Commissinn  b\  the  Division  of 
Market  Regulation.  i!ur>u.int  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Secretar, 

(FR  Do( .  02-26021  Filed  lO-lU-02.  8:45  am) 
BILUNG  CODE  801 0-01 -P 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974;  as  Amended;  New 
System  of  Records  and  New  Routine 
Use  Disclosures 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  New  System  of  Records  and 

Proposed  Routine  Uses. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4)  and 
(e)(ll)),  we  are  issuing  public  notice  of 
our  intent  to  establish  a  new  system  of 
records  entitled  the  Visitor  Intake 
Process/Customer  Ser\ice  Record  I  VIP/ 
CSR)  System,  60-0350.  together  with 
routine  uses  applicable  to  this  system  of 
records.  The  proposed  system  of  records 
will  consist  of  information  collected 
from  and  about  visitors  to  SS.^  field 
offices  (FOs).  This  proposed  system 
would  assist  SSA  in  improving  the 
services  it  provides  to  visitors  to  our 
FOs. 

DATES:  We  filed  a  report  of  the  proposed 
system  of  records  and  routine  uses  with 
the  Chairman  of  the  Senate 
Governmental  Affairs  Committee,  the 
Chairman  of  the  House  Government 
Reform  Committee,  and  the  Director. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB)  on  October  2.  2002.  The 
proposed  svstem  of  records  will  become 
effective  on  November  11.  2002.  unless 
we  receive  comments  on  or  before  that 
date  that  would  warrant  our  not 
implementing  the  system  of  records. 
ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer.  Social 
Security  Administration,  3-A-6 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235- 
6401.  All  comments  received  will  be 


^  15  U.S.C.  78q-l(b)(3)tF). 
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available  for  public  inspection  at  the 

above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

Pamela  McLaughlin.  Social  hisurante 
Specialist.  Social  Security 
Administration.  Room  3-C-2 
Operations  Building.  f>401  Security 
Boulevard.  Baltimore.  Maryland  21235- 
6401,  telephone  (410)  96.5-3677.  e:mail: 
pam  /nr/fJL(^/?/u)<issa.f»ov 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose  of  the 
Proposed  New  System  of  Records,  the 
VIP/CSR  System^  60-0350 

A   GentTiil  Background 

The  VIP/CSR  System.  60-0350.  is 
designed  to  simplifv'  and  control  all 
stages  of  inter\'iew  and  appointment 
tracking  The  proposed  VIP/CSR  Systfiv 
will  maintain  information  that  SSA  will 
use  for  management  information  and 
administrative  purposes,  such  as 
tracking  scheduled  appointments  and 
monitoring  visitor  information,  and 
programmatic  purposes  associated  with 
individuals'  claims  for  benefits  under 
programs  administered  by  SSA, 

B  Collection  and  Maintenance  of  the 
Data  for  the  Proposed  VIP/CSR  System. 
60-0330 

SSA  will  collect  the  information  that 
will  be  housed  in  the  VIP/CSR  System 
from  visitors  to  SSA  FQs.  from  other 
SSA  Privacy  .^ct  systems  of  records 
such  as  the  .Muster  Beneficiary  Record. 
Supplemental  Security  Income  and 
Special  Veterans  Benefits  Record  and 
Claims  Folders  System,  and  via  SSA 
processes  used  in  conducting  business 
with  visitors  [e.g..  appointment  dates 
and  times)  The  inffirmatum  will  be 
maintained  in  manual  and  elec;tronic 
formats.  The  information  maintained 
will  include  personal  information  of  the 
visitor  such  as  name.  Social  Security 
number  (SSN)  and  date  of  birth, 
appointment  information  and  other 
information  relating  to  the  purpose  of 
the  visit.  (See  the    Categories  of 
Records'  section  of  the  nutu  e  below  for 
a  description  of  the  records  that  will  be 
maintained  in  the  VIP/CSR  System  ]  We 
will  retrieve  information  from  the 
proposed  system  of  records  by  using  the 
visitors/claimants  name  and/or  SSN. 
Thus,  the  VIP/CSR  System  will 
constitute  a  system  of  records  under  the 
Privacy  Act. 

II.  Proposed  Routine  I'se  Disclosures  of 
Data  Maintained  in  the  Proposed  VIP/ 
CSR  System,  60-0350 

A  Proposed  Routine  Use  Disclosures 

We  are  proposing  to  establish  routine 
uses  of  information  that  will  be 


maintained  in  the  proposed  new  system 
as  discussed  below. 

1   To  the  Office  of  the  President  for 
the  purpose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  partv  on  his  or  her  behalf. 

We  w  ill  disclose  information  under 
this  routine  use  onlv  in  situations  in 
which  an  individual  may  contact  the 
Office  of  tht;  President,  seeking  that 
Office's  assistance  in  a  matter  relating  to 
information  contained  in  this  system  of 
records  Information  will  be  disclosed 
when  the  Office  of  the  President  makes 
an  inquirv  and  indicates  that  it  is  acting 
on  behalf  of  the  individual  whose 
record  is  re(}uested. 

2.  To  a  congressicmal  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  dn  individual  may  ask  his  or  her 
congressional  representative  to 
intercede  in  a  matter  relating  to 
information  contained  in  this  system  of 
records.  Information  will  be  disclosed 
when  the  congressional  representative 
makes  an  inquir\'  and  indicates  that  he 
or  she  is  acting  on  behalf  of  the 
individual  whose  re<:ord  is  requested. 

3.  To  the  Department  of  Justice  (DOI). 
a  court,  or  other  tribunal,  or  other  party 
before  such  tribunal  when: 

(a)  SSA,  or  any  component  thereof,  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DO)  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee:  or 

(d)  The  I'nited  States  or  anv  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components 

is  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  .S,SA  determines 
that  the  use  of  such  records  by  DOI,  a 
court,  or  other  tribunal  is  relevant  and 
necessar\'  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
coinpatiblt!  with  the  purpose  for  which 
the  records  were  collected. 

We  will  disclose  information  under 
this  routine  use  only  as  necessar\'  to 
enable  DOj  to  effectively  defend  SSA, 
its  c:omponents  or  emplovees  in 
litigation  involving  the  proposed  new 
svstem  of  records  and  ensure  that  courts 
and  other  tribunals  have  appropriate 
information. 

4.  To  contractors  and  other  Federal 
agencies,  as  necessary,  to  assist  SSA  in 
the  efficient  administration  of  its 
programs. 


We  will  disclose  information  under 
this  routine  use  only  in  situations  in 
which  SSA  may  enter  into  a  contractual 
agreement  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

5.  To  student  volunteers,  individuals 
working  under  a  personal  services 
contract,  and  other  individuals 
performing  functions  for  SSA  but 
technically  not  having  the  status  of 
agency  employees,  if  they  need  access  to 
the  records  in  order  to  perform  their 
assigned  agency  functions. 

Under  certain  Federal  statutes.  SSA  is 
authorized  to  use  the  ser\'ice  of 
volunteers  and  participants  in  certain 
educational,  training,  employment  and 
community  ser\'ice  programs.  Examples 
of  such  statutes  and  programs  include: 
5  U.S.C.  3111  regarding  student 
volunteers  and  42  U.S.C.  2753  regarding 
the  College  Work-Study  Program.  We 
contemplate  disclosing  information 
under  this  routine  use  only  when  SSA 
uses  the  .services  of  these  individuals, 
and  they  need  access  to  information  in 
this  system  to  perform  their  assigned 
agency  duties. 

6.  Non-tax  return  information  which 
is  not  restricted  from  disclosure  by 
federal  law  may  be  disclosed  to  the 
General  Services  Administration  (GSA) 
and  the  National  Archives  and  Records 
Administration  (NARA)  under  44  U.S.C. 
2904  and  2906.  as  amended  by  NARA 
Act  of  1984,  for  the  use  of  those 
agencies  in  conducting  records 
management  studies. 

The  Administrator  of  GSA  and  the 
Archivist  of  NARA  are  charged  by  44 
U.S.C.  2904,  as  amended,  with 
promulgating  standards,  procedures  and 
guidelines  regarding  record 
management  and  conducting  records 
management  studies.  44  U.S.C.  2906,  as 
amended,  provides  that  GSA  and  NARA 
are  to  have  access  to  federal  agencies" 
records  and  that  agencies  are  to 
cooperate  with  GSA  and  NARA,  In 
carrying  out  these  responsibilities,  it 
may  be  necessar\'  for  GSA  and  NARA  to 
have  access  to  this  proposed  system  of 
records.  In  such  instances,  the  routine 
use  will  facilitate  disclosure. 

B  Compatibility  of  Proposed  Routine 
i'ses 

The  Privacy  Act  (5  U.S.C.  552a(b)(3)) 
and  our  disclosure  regulations  (20  CFR 
part  401)  permit  us  to  disclose 
information  under  a  published  routine 
use  for  a  purpose  that  is  compatible 
with  the  purpose  for  which  we  collected 
the  information.  Section  401.150(c)  of 
SSA  Regulations  permits  us  to  disclose 
information  under  a  routine  use  where 
necessar\'  to  carr\'  out  SSA  programs. 
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Section  401.120  of  SSA  Regulations 
provides  that  we  will  disclose 
information  when  a  law  specifically 
requires  the  disclosure.  The  proposed 
routine  uses  numbered  1  through  5 
above  will  ensure  efficient 
administration  of  the  VIP/CSR  System; 
the  disclosure  that  would  be  made 
under  routine  use  number  6  is  required 
by  Federal  law.  Thus,  all  the  routine 
uses  are  appropriate  and  meet  the 
relevant  statutory  and  regulatory 
criteria. 

m.  Records  Storage  Medium  and 
Safeguards  for  the  Proposed  New 
System,  the  VIP/CSR  System,  60-0350 

'         SSA  will  maintain  information  in  the 
VIP/CSR  System  in  electronic  and  paper 
form.  Only  authorized  SSA  personnel 
who  have  a  need  for  the  information  in 
the  performance  of  their  official  duties 
will  be  permitted  access  to  the 
information.  We  will  safeguard  the 
security  of  the  information  by  requiring 
the  use  of  access  codes  to  enter  the 
computer  system  that  will  maintain  the 
data  and  will  store  computerized 
records  in  secured  areas  that  are 
accessible  only  to  employees  who 
require  the  information  to  perform  their 
official  duties.  Any  manually 
maintained  records  will  be  kept  in 
locked  cabinets  or  in  otherwise  secure 
areas. 

Contractor  personnel  having  access  to 
data  in  the  proposed  system  of  records 
will  be  required  to  adhere  to  SSA  rules 
concerning  safeguards,  access  and  use  of 
the  data. 

SSA  and  contractor  personnel  having 
access  to  the  data  on  this  system  will  be 
informed  of  the  criminal  penalties  of  the 
Privacy  Act  for  unauthorized  access  to 
or  disclosure  of  information  maintained 
in  this  system.  See  5  U.S.C.  552a(i)(l). 

IV.  Effect  of  the  Proposed  New  System 
of  Records,  the  VIP/CSR,  60-0350  on 
the  Rights  of  Individuals 

The  information  that  will  be 
maintained  in  the  VIP/CSR  System  will 
enable  SSA  to  provide  more  timely  and 
efficient  service  to  visitors  conducting 
business  in  SSA  FOs,  This  will  increase 
customer  satisfaction  with  the  services 
SSA  provides  to  the  public. 
Additionally,  SSA  will  adhere  to  all 
applicable  provisions  of  the  Privacy  Act, 
Social  Security  Act  and  other  Federal 
statutes  that  govern  our  use  and 
disclosiue  of  the  information.  Thus,  we 
do  not  anticipate  that  this  system  of 
records  will  have  an  unwarranted  effect 
on  the  privacy  of  individuals  that  will 
be  covered  by  the  VIP/CSR  System. 


Dated:  October  1,  2002. 
)o  Anne  B.  Bamhart, 

Commissioner. 

60-0350  1 

SYSTEM  NAME: 

Visitor  Intake  Process/Customer 
Service  Record  (VIP/CSR)  System. 

SECURrrv  classification: 

None, 

SYSTEM  LOCATION: 

Social  Security  Administration.  Office 
of  Systems,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235 

categories  of  individuals  covered  by  the 
system: 

This  system  covers  visitors  to  the 
Social  Seciu-ity  Administration  (SSA— 
field  offices  (FOs)  for  various  purposes 
(see  "Purpose(s):"  section  below). 

categories  of  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  following 
information  about  each  visitor:  (1) 
Visitor  information  such  as  Social 
Security  number  (SSN),  full  name  and 
date  of  birth,  when  such  information  is 
provided  by  the  visitor;  (2)  visit 
information  such  as  the  time  visitor 
entered  and  left  the  office,  an  assigned 
group  number,  number  of  interviews 
associated  with  the  visit  and  remarks 
associated  with  the  visit;  (3) 
appointment  information  such  as  date/ 
time  of  appointment,  source  of 
appointment  and  appointment  unit 
number  (imit  establishing  appointment); 

(4)  notice  information  such  as  close-out 
notice  type  {e.g.,  title  II  6-month 
closeout  letter,  title  XVI  SSA-L991)  and 
close-out  notice  date/ time  when  sent; 

(5)  interview  information  such  as  each 
occurrence,  subject  of  interview, 
estimated  waiting  time,  preferred 
language,  type  of  translator,  number  of 
interview  in  queue,  interview 
disposition  [e.g.,  completed,  deleted, 
left  without  service),  interview  priority, 
start  and  ending  time  and  name  of 
interviewer;  and  (6)  SSN,  full  name  and 
relationship  to  claimant/beneficiary, 
when  such  information  is  provided. 

AUTHORrry  for  maintenance  of  the  system: 

Sections  222,  223,  225,  1611.  1615, 
1631  and  1633  of  the  Social  Security 
Act  (42  U.S.C.  422,  423.  425,  1382, 
1382d,  1383  and  1383b);  the  Federal 
Records  Act  of  1950  (Pub.  L.  81-754,  64 
Stat.  583).  as  amended. 

PURPOSE(S): 

Lnformation  in  this  system  will  be 
used  to: 

•  Provide  a  means  of  collecting 
waiting  time  data  on  all  in-office 
interviews  in  SSA  FOs; 


•  Provide  management  information 
on  other  aspects  of  all  in-office 
interviews  in  SSA  FOs: 

•  Provide  a  source  for  customer 
service  record  data  collection  for  such 
interviews,  and 

•  Capture  discrete  data  about  the 
volume  and  nature  of  inquiries  to 
support  management  decisions  in  the 
areas  of  process  improvement  and 
resource  allocation. 

Also,  information  collected  from 
visitors  to  SSA  FOs  will  be  used  for 
filing  claims  for  benefits  under  title  II. 
transacting  post-entitlement  actions  if 
currently  entitled  to  benefits  under  title 
II,  filing  claims  for  benefits  under  title 
XVI,  transacting  post-eligibility  actions 
if  currently  eligible  for  benefits  under 
title  XVI,  obtaining  an  SSN.  transacting 
other  actions  related  to  a  SSN.  or  other 
actions/queries  that  may  require  an 
interview  at  the  Social  Security 
Administration  (SSA). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclostires  may  be  made  for  routine 
uses  as  indicated  below. 

1.  To  the  Office  of  the  President  for 
the  piupose  of  responding  to  an 
individual  pursuant  to  an  inquiry 
received  from  that  individual  or  from  a 
third  party  on  his  or  her  behalf. 

2.  To  a  congressional  office  in 
response  to  an  inquir\'  from  that  office 
made  at  the  request  of  the  subject  of  a 
record. 

3.  To  the  Department  of  Justice  (DOJ), 
a  coiul,  or  other  tribunal,  or  other  party 
before  such  tribunal  when: 

(a)  SSA,  or  any  component  thereof,  or 

(b)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components 

is  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  a 
court,  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  To  contractors  and  other  Federal 
agencies,  as  necessarx',  to  assist  SSA  in 
the  efficient  administration  of  its 
programs, 

5.  To  student  volunteers,  individuals 
working  under  a  personal  services 
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contract,  and  other  individuals 

pertdrminy  functions  for  SSA  but 
technically  not  having  the  status  of 
agencv  emplovees.  if  they  need  access  to 
the  records  in  order  to  perform  thf  ir 
assigned  agency  functions 

6  Non-tax  return  information  whu  ti 
is  not  restricted  from  disclosure  by 
federal  law  may  be  disclosed  to  the 
General  Services  Administration  (GSA) 
and  the  .National  .\rchives  and  Records 
Administration  (NAR.-\)  under  44  U  S  t: 
2904  and  2906.  as  amended  bv  NARA 
.Act  of  1484,  for  the  use  of  those 
agencies  in  conducting  records 
manayement  studies 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  maintained 
in  both  electronic  and  paper  form  l>  t; , 
magnetic  tape  and  disc  and  microfilm). 

HETRIEVABILITY: 

Rec:ords  in  this  svstem  will  be 
retrieved  by  the  individual's  SSN  and/ 
or  name. 

SAFEGUARDS: 

Security  measures  include  the  use  of 
access  codes  to  enter  the  computer 
system  which  will  maintain  the  data, 
and  storaije   .f  tiv  <  ornputerized  records 
in  secured  ,irf- 1^  a  tin  h  are  accessible 
only  to  emplovees  who  require  the 
information  in  performing  their  official 
duties  SSA  emplovees  who  have  access 
to  the  data  will  be  informed  of  the 
criminal  penalties  uf  the  Privacy  Act  for 
unauthorized  access  to  or  disclosure  of 
information  maintained  in  the  system 
See  5  L'  S  ('.   552a(i)(lJ 

(Contractor  personnel  and/ or  alternate 
participants  having  access  to  data  in  the 
system  of  records  will  be  required  to 
adhere  to  SSA  rules  concerning 
safeguards  access  and  use  of  the  data 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained  for 

one  vear  when  thev  pertain  to 
documents  provided  b\  and  returned  to 
an  individual,  denial  of  requests  for 
confidential  information,  release  of 
confidential  information  to  an 
authorized  third  partv.  and 
undeliverable  material  Rei  ords  are 
maintained  for  4  vears  when  they 
contain  information  and  e\  idence 
pertaining  to  .Social  Security  coverage, 
wage,  and  self-employment 
determinations  or  when  thev  affect 
future  r:laim>  development   .\dditional 
information  collected  such  as  waiting 
time  information  mav  be  retained  for 
longer  periods  for  purpcjses  of  analvsis 
and  process  improvement,  without 
regard  to  individual  records. 


The  means  of  disposal  of  the 
information  in  this  system  will  be 
ajipropriate  to  the  storage  medium  [eg.. 
deletion  of  individual  electronic  records 
or  shredding  of  paper  records). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

.Associate  (iommissioner.  Office  of 
Svstems.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 

NOTIFICATION  PROCEDURE(S): 

.An  individual  can  determine  if  this 
system  contains  a  record  about  him/her 
bv  writing  to  the  system  manager(s)  at 
the  above  address  and  providing  his/her 
name.  SSN  or  other  information  that 
ma\  be  in  the  svstem  of  records  that  will 
identih  him/her.  An  individual 
requesting  notification  of  records  in 
person  should  provide  the  same 
information,  as  well  as  provide  an 
idt-ntitv  document,  preferably  with  a 
photografih.  such  as  a  driver's  license  If 
an  in(ii\  idual  does  not  have 
identification  documents  sufficient  to 
establish  his/her  identitv.  the  individual 
must  certif\  m  writing  that  he/she  is  the 
person  claimed  to  be  and  that  he/she 
unclerstands  that  knowing  and  willful 
request  for.  or  acquisiticm  of.  a  record 
pertaining  to  another  individual  under 
false  pretenses  is  a  criminal  offense. 

if  notification  is  requested  by 
telephone,  an  individual  must  verify 
ills  her  uientitv  bv  providing  identifying 
informatum  that  parallels  the  record  to 
which  notificatiim  is  being  requested.  If 
it  IS  determined  that  the  identifying 
intormation  provided  bv  telephone  is 
insufficient,  the  individual  will  be 
required  to  submit  a  request  in  writing 
or  in  person   If  an  individual  is 
requesting  information  by  telephone  on 
behalf  of  another  individual,  the  subject 
individual  must  be  connected  with  SSA 
and  the  recjuesting  individual  in  the 
same  phone  rail   .S.SA  will  establish  the 
subject  individual's  identitv  (his/her 
name.  SSN.  address,  date  of  birth  and 
plac  e  of  birth  along  with  one  other  piece 
of  information  such  as  mother's  maiden 
name)  and  ask  for  his/her  consent  in 
pro\  idinu  information  to  the  requesting 
individual 

If  a  re()uest  for  notification  is 
submitted  b\  mail,  an  individual  must 
ini.lude  a  notarized  statement  to  SSA  to 
\erif\  his/her  identity  or  must  certif\'  in 
the  request  that  he/she  is  the  person 
claimed  to  be  and  that  he/she 
undersidniN  that  the  knowing  and 
u  lUful  recjuest  for.  or  acquisition  of.  a 
rei  ord  p»Tlaining  to  another  individual 
under  false  pretenses  is  a  criminal 
offense  These  prt>c;edures  are  in 
accordance  with  SSA  Regulations  (20 
CFR401  40) 


RECORD  ACCESS  PROCEDURE(S): 

Same  as  "Notification"  procedure(s]. 
Requesters  also  should  reasonably 
specif\'  the  record  contents  they  are 
seeking.  These  procedures  are  in 
accordance  with  SSA  Regulations  (20 
CFR  401.50). 

CONTESTING  RECORD  PROCEDURE(S): 

Same  as  "Notification"  procedures. 
Requesters  also  should  reasonably 
identify'  the  record,  specifv'  the 
information  they  are  contesting,  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification  showing  how 
the  record  is  untimely,  incomplete, 
inaccurate  or  irrelevant.  These 
procedures  are  in  accordance  with  SSA 
Regulations  (20  CFR  401.65). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  information  collected 
from  individuals  interviewed  in  person 
in  SSA  FOs.  from  existing  systems  of 
records,  such  as  the  Claims  Folders 
System.  (60-0089).  Master  Beneficiar\' 
Record.  (60-0090).  Supplemental 
Security  Income  Record  and  Special 
Veterans  Benefits.  (60-0103),  and  from 
information  generated  by  SSA.  such  as 
computer  date/time  stamps  at  various 
points  in  the  interview  process. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FK  Uo<    02-J.Tqi7  Filed  10-10-02;  H:4,t  ami 
BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  IMARAD-2002-13537] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 

c:omments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MAR.AD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  December  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  \V.  Harrelson.  Maritime 
Administration,  MAR-590,  400  Seventh 
St.,  S\V..  Washington.  DC  20590. 
Telephone:  202-366-4610,  FAX:  202- 
366-5522  or  e-mail: 
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thomas.haiTelson@marad.dot.gov. 
Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Information 
Collection  Activities  Under  Cargo 
Preference  Statutes  and  Regulations, 
Including  PR  17  and  46  CFR  Part  381. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0013. 

Form  Numbers:  MA-518. 

Expiration  Date  of  Approval:  May  31, 
2003. 

Summarv  of  Collection  of 
Information:  Title  46,  App.  U.S.C.  1241- 
1,  Public  Resolution  17,  requires 
MARAD  to  monitor  and  enforce  the 
U.S. -flag  shipping  requirements  relative 
to  the  loans/guarantees  extended  by  the 
Export-Import  Bank  (Eximbank)  to 
foreign  borrowers.  Public  Resolution  17 
requires  that  shipments  financed  by 
Eximbank  and  that  move  by  sea.  must 
be  transported  exclusively  on  U.S. -flag 
registered  vessels  unless  a  waiver  is 
obtained  from  MARAD. 

Need  and  Use  of  the  Information:  The 
prescribed  monthly  report  is  necessary 
for  MARAD  to  fulfill  its  responsibilities 
under  Public  Resolution  17,  to  ensure 
compliance  of  ocean  shipping 
requirements  operating  under  Eximbank 
financing,  and  to  ensure  equitable 
distribution  of  shipments  between  U.S.- 
flag  and  foreign  ships.  MARAD  will  use 
this  information  to  report  annually  to 
Congress  the  total  shipping  activities 
during  the  calendar  year. 

Description  of  Respondents:  Shippers 
subject  to  Eximbank  financing. 

Annual  Responses:  336. 

Annual  Burden:  168  hours. 

Comments:  Comments  should  refer  to 
the  docket  number  that  appears  at  the 
top  of  this  document.  Written  comments 
mav  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL^Ol.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT  (or 
EST),  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 


By  Order  of  the  Maritime  Administrator. 

Dated:  October  7.  2002. 
loei  C.  Richard, 

Secretary.  .Maritime  .administration. 
[FR  Doc.  02-2600.5  Filed  10-10-02;  b;45  am] 

BILUNG  CODE  4910-81-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-02-13546;  Notice  1] 

RIN2127-AI72 

Event  Data  Recorders 

agency:. National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Request  for  comments. 

summary:  Over  the  past  several  years. 
NHTSA  has  been  actively  involved  with 
Event  Data  Recorders  (EDRs)  in  motor 
vehicles.  EDRs  collect  vehicle  and 
occupant-based  crash  information.  The 
agency's  involvement  has  included 
sponsoring  two  working  groups,  using 
data  from  EDRs  in  crash  investigations, 
and  conducting  research  and 
development.  Particularly  since  the  two 
working  groups  have  completed  their 
work,  we  request  comments  on  what 
future  role  the  agency  should  take 
related  to  the  continued  development 
and  installation  of  EDRs  in  motor 
vehicles. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  January-  9,  2003. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL— 401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Alternatively,  you  may  submit 
your  comments  electronically  by  logging 
onto  the  Docket  Management  System 
(DMS)  Web  site  at  http://dms.dot.gov. 
Click  on  "Help  &  Information"  or 
"Help/Info"  to  view  instructions  for 
filing  your  comments  electronically. 
Regardless  of  how  you  submit  your 
comments,  you  should  mention  the 
docket  number  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW..  Washington. 
DC,  20590: 

For  technical  and  policy  issues:  Dr. 
William  Fan,  Office  of  Crashworthiness 
Standards,  NPS-11,  telephone  (202) 
366-^922,  facsimile  (202)  366-4329. 

For  legal  issues:  ].  Edward  Clancy, 
Office  of  the  Chief  Counsel,  NCC-20, 


telephone  (202)  366-2992.  facsimile 
(202) 366-3820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Discussion  of  Issues 

a.  Safety  benefits 

b.  Technit.a!  issues 
(..  Pri\a(:\  issues 

d.  Role  of  NHTSA 

III.  Rulemaking  .Analyses  and  Notices 
I\'.  Submission  of  (!omments 

I,  Introduction 

Over  the  past  several  yoars,  there  has 
been  considerable  interest  in  the  safety 
community  regarding  possible  safety 
benefits  from  the  use  of  Event  Data 
Recorders  (EDRs)  in  motor  vehicles. 

Types  and  uses  nf  EDRs.  EDRs  (oUect 
vehicle  and  occupant-based  crash 
information.  They  can  be  simple  or 
complex  in  design,  scope,  and  reach. 
Some  systems  collect  only  vehicle 
acceleration/deceleration  data,  while 
others  collect  these  data  plus  a  host  of 
complementary'  data,  such  as  driver 
inputs  (e.g..  braking  and  steering]  and 
vehicle  systems  status.  ' 

The  information  collected  by  EDRs 
aids  investigations  of  the  causes  of 
crashes  and  injury  mechanisms,  and 
makes  it  possible  to  better  define  safety 
problems.  The  information  can 
ultimately  be  used  to  improve  motor 
vehicle  safety. 

EDRs  have  been  installed  as  standard 
equipment  in  an  increasingly  large 
number  of  light  motor  vehicles  in  recent 
years.  Moreover,  these  devices  have 
become  more  advanced  with  respect  to 
the  amount  and  type  of  data  recorded 
We  estimate  that  essentially  all  model 
year  2002  passenger  cars  and  other  light 
vehicles  have  some  recording  capability . 
and  that  more  than  half  record  such 
things  as  crash  pulse  data. 

Research  ana  development.  In  1997. 
the  National  Transportation  Safety 
Board  (NTSB)  issued  Safety 
Recommendation  H-97-18  to  NHTSA. 
recommending  that  we  'pursue  crash 
information  gathering  using  EDRs  " 
Also,  in  that  vear,  the  National 


I  .Since  thi'  Ifrm  ■EDK    can  be  used  to  cover 
niHiu  different  t\  pes  uf  devices,  we  believe  it  is 
important  to  {lefjne  the  term  for  purposes  of  this 
document   When  we  use  the  term  "EDR"  in  this 
document,  we  are  referring  to  a  device  that  is 
installed  in  a  motor  \ehicle  to  record  technical 
vehicle  and  occupant-based  information  for  a  brief 
period  of  time  (i  e  .  seconds,  not  minutes)  before, 
during  and  after  a  crash  For  insiance.  EDRs  may 
re<;ord  (1|  pre-crash  vehic  le  dynamics  and  system 
status.  (21  driver  inputs.  (:i|  vehicle  crash  signature, 
(4)  restraint  usage/deployment  status,  and  IS) 
certain  post-crash  data  such  as  the  activation  of  an 
automatic  collision  iiotificaliun  l.^CN'l  system.  We 
are  not  using  the  term  to  in(  lude  anv  tvpe  of  device 
that  either  makes  an  audio  or  v  ideo  record,  or  logs 
data  such  as  hours  of  service  for  truck  operators 
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Aeronautics  and  Space  Administrdtion 
(NASA)  let  Propulsion  Laboratory  (IPI.) 
recommended  that  NHTSA  ■studv  the 
feasibility  of  installing  and  obtaining 
crash  data  for  safety  analyses  from  crash 
recorders  on  yehicles."  In  1919.  NTSB 
issued  a  second  set  of  recommendations 
to  NHTSA  related  to  EDRs,  H-99-.i.i 
and  54.  recommending  that  we  require 
EDRs  to  be  installed  on  school  buses 
and  motor  coaches 

In  early  1998.  NHTSA  s  Office  of 
Research  and  Deyelopment  (R&D) 
formed  a  Working  Group  comprised  of 
industry,  academia.  and  other 
goyernment  organizations  The  group's 
objective  was  to  facilitate  the  collection 
and  utilization  of  collision  avoidance 
and  crashworthiness  data  from  on-board 
EDRs 

The  NHTSA  EDR  VVf)rking  Croup  held 
si.x  meetings  between  Octf)ber  1998  and 
December  2000  The  Working  Clrmip 
explored  both  original  equipment 
manufacturer  (OEM)  and  aftermarket 
systems  and  also  looked  into  data 
collection  and  storage 

In  August  2001.  the  NHTSA  EDR 
Working  tiroup  published  a  final  report 
on  the  results  nf  its  fleliherations 
Highlights  of  the  Wiirking  (Irnup 
findings  were  the  following. 

1  EDRs  lidve  the  potential  to  greatly 
improve  highway  safety,  for  example,  hy 
improving  occupant  protection  systems  and 
improvmg  the  dct:uracy  of  crash 
reconstructions. 

2  EDR  technology  has  potential  safety 
applications  for  all  classes  nf  motor  vehicles 

3  A  wide  range  of  crash  related  and  other 
data  elements  have  been  identified  which 
might  usefully  be  captured  by  future  EDR 
systems. 

4.  NHTSA  has  incorporated  EDR  data 
collection  in  its  motor  vehicle  research 
databa.ses. 

5  Open  access  to  EDR  data  (minus 
personal  idenliFiersj  will  benefit  researchers 
crash  investigators,  and  manufacturers  in 
improving  safety  on  the  highways 

6  Studies  of  EDRs  in  Europe  and  the  LI  S 
have  shown  that  driver  and  employee 
awareness  of  an  on-board  EDR  reduces  the 
number  and  severity  of  drivers'  crashes. 

7.  Given  the  differing  nature  of  cars,  vans 
SL'Vs.  and  other  lighiweighl  vehicles, 
compared  to  heavv  trucks.  s(  hool  buses,  and 
motor  coaches,  different  EDR  systems  may  hv 
required  to  meet  the  needs  of  each  vehicle 
class. 

8.  The  degree  of  benefit  from  EDRs  is 
directly  related  to  the  number  nf  vehic  les 
op>erating  with  an  EDR  and  the  current 
infrastructure's  ability  to  use  and  assimilate 
these  data. 

9.  Automatic  crash  notification  (ACN) 
systems  integrate  the  on-board  crash  sensing 
and  EDR  technology  with  other  electronic 


systems,  such  as  glnhal  [lositioning  systems 
and  cellular  teli^phones.  to  provide  early 
notific;atinn  of  the  occurrence,  nature,  and 
location  of  a  serious  collision. 

lU.  Most  systems  utilize  proprietary 
Ifchnologx  and  require  the  manufac  turer  to 
download  aiHi  analvze  the  data 

The  record  of  the  NHTSA  EDR 
Working  Group,  including  both  minutes 
of  the  meetings  and  the  final  report,  is 
in  Docket  NHTSA-99-5218.  Persons 
interested  in  additional  information 
about  EDRs  may  wish  to  examine 
sc?ction  12  of  the  final  report,  which  sets 
forth  a  bibliography  and  references. 

Meanwhile,  in  2000.  NHTSA 
sponsorf?d  a  second  working  group 
related  to  EDRs,  the  NHTSA  Truck  & 
Bus  EDR  Working  Group.  This  Working 
(Jroup  collec:ted  facts  related  to  use  of 
EDRs  in  trucks,  school  buses,  and  motor 
coaches  The  record  of  this  second 
Working  (Iroup  is  in  Docket  NHTSA- 
2(J()0-7699  Its  final  report  was 
published  in  Mav  2002.' 

in  2001.  .NHT.SA  developed  a  website 
for  highway-based  EDRs  located  at  the 
following  address:  /i»p.//mnv- 
nrd  nhtsd  dot  gav/fcir-site/mdexhtml. 

Ffdfrtil  Hf\:,istt'r  notues  On  two 
previous  ()( (  asions.  the  agency  has 
published  documcmts  in  the  Federal 
Register  addressing  particular  questions 
abmit  its  role  with  respect  to  EDRs.  Both 
occasions  invulyed  the  denial  of  a 
petition  for  rulemaking  asking  us  to 
recjuire  the  installation  of  EDRs  in  new 
motor  vehi(  les  (h.J  FR  80270:  November 
y.  1998  and  t)4  FR  29ft lb;  lune  2,  1999.) 
The  first  petitioner.  Mr.  Price  T. 
Bingham,  a  private  individual,  asked  the 
agenc  v  to  initiate  rulemaking  to  require 
air  bag  sensors  to  be  designed  so  that 
data  would  be  recorded  during  a  crash, 
allowing  it  to  be  read  later  by  crash 
investigators  The  pc^titioner  c:ited  a 
( iincern  about  air  bag  deployments  that 
might  be    spontaneous.  "  but  did  not 
limit  the  petition  to  that  issue  The 
second  p«>titioner.  Ms  Marie  E. 
Birnbdum,  also  a  private  individual, 
asked  us  to  initiate  rulemaking  to 
rtH)uire  passenger  cars  and  light  trucks 
to  be  ecjuipped  with  "black  boxes"  (i.e.. 
EDRs)  analogous  to  those  found  on 
commercial  aircraft. 

In  responding  to  these  petitions. 
NHTSA  stated  that  it  believed  EDRs 
could  provide  information  that  is  very 
valuable  in  understanding  crashes,  and 
that  can  be  used  in  a  variety  of  ways  to 
improve  motor  vehicle  safety.  The 
agency  denic?d  the  petitions  because  the 
motor  vehicle  industry  was  already 


-  Event  Data  Rocorders.  Summarv  of  Findings  by 
the  \HTS.\  EDK  Workinii!  Cnjup.  .\iigusl  2001. 
Final  Report  (Docket  No  NHTSA-9»-52 18-91 


'  Event  Data  Recorders.  .Summary  of  Findings  by 
lliB  NHTSA  EDR  Wiirking  (.niup,  Mdv  JtK)2.  Final 
Report.  Volume  II.  Siipplf  menial  findings  for 
Trucks   Mdlun  iiai  he>  and  Schtxil  Buses.  (D<K:ket 
No.  NHT.SA-2UOO-7h>l«-ft) 


voluntarily  moving  in  the  direction 
recommended  by  the  petitioners,  and 
because  the  agency  believed  "this  area 
presents  some  issues  that  are,  at  least  for 
the  present  time,  best  addressed  in  a 
non-regulatory  context.  " 

The  agency  has  also  received  a  third 
petition,  from  Dr.  Ricardo  Martinez, 
President  of  Safety  Intelligence  Systems 
Corporation,  asking  us  to  require  the 
installation  of  EDRs  in  new  motor 
yehicles.  We  have  not  yet  responded  to 
that  petition.  Copies  of  our  responses  to 
the  two  earlier  petitions,  and  a  copy  of 
the  petition  submitted  by  Dr.  Martinez, 
are  being  placed  in  the  docket  for  this 
document. 

Future  actions.  In  light  of  the 
foregoing,  the  agency  believes  that  it  is 
appropriate  to  consider  what  role  the 
agency  should  now  be  taking  regarding 
the  continued  development  of  EDRs  and 
their  installation  in  motor  vehicles. 

II.  Discussion  of  Issues 

This  section  discusses  a  range  of 
issues  and  presents  a  series  of  questions 
for  public  comment  to  aid  the  agency  in 
evaluating  what  role  it  should  take  at 
this  time  relating  to  EDRs.  The  issues 
and  questions  are  grouped  as  follows: 
(a)  safety  benefits,  (b)  technical  issues, 
and  (c)  privacy  issues.  Finally,  in 
section  (d).  we  ask  a  general  question 
about  NHTSAs  role  in  this  area. 

a.  Safety  Benefits 

As  we  noted  earlier,  the  information 
collected  by  EDRs  aids  investigations  of 
the  causes  of  crashes  and  injury 
mechanisms,  and  makes  it  possible  to 
better  define  safety  problems.  This 
information  can  ultimately  be  used  to 
improve  motor  vehicle  safety.  By  way  of 
illustration,  the  more  that  is  known 
about  such  things  as  the  change  in 
velocity  in  real  crashes  and  the  more 
that  is  known  about  how  key  safety 
countermeasures  work  in  real  crashes 
{e.g..  which  stage  of  a  multi-stage  air  bag 
fired),  the  better  the  chances  are  of 
developing  improved  safety 
countermeasures  and  test  procedures. 

We  invite  comments  on  the  following 
questions  related  to  safety  benefits: 

(1 )  Safety  potential.  The  NHTSA  EDR 
Working  Group  concluded  in  its  August 
2001  final  report  (section  11.1)  that 
EDRs  have  the  potential  to  improve 
highway  safety  greatly.  Do  you  agree 
with  this  finding?  What  do  you  see  as 
the  most  significant  safety  potential  of 
EDRs? 

(2)  Application.  EDR  technology  has 
potential  safety  applications  for  all 
classes  of  motor  vehicles.  Do  you 
believe  different  types  of  EDRs  should 
be  used  for  different  vehicle  types,  such 
as  light  duty  vehicles,  heavy  trucks. 
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intercity  motor  coaches,  city  transit 
buses  and  school  buses?  If  so,  why?  If 
not,  why  not?  Do  you  believe  different 
types  of  EDRs  should  be  used  for 
different  applications,  such  as  private 
vehicles  and  conunercial  vehicles?  If  so, 
why?  If  not,  why  not? 

(3)  Use  of  EDR  data.  NHTSA  has  used 
EDR  data  primarily  to  improve  its 
investigations  and  analyses  of  crashes. 
In  some  cases.  EDR  data  includes 
information  that  the  agency  could  not 
otherwise  obtain;  e.g.,  which  stage(s)  of 
a  multi-stage  air  bag  deployed  in  a  crash 
and  when.  In  other  cases.  EDR  data 
provide  a  more  accurate  indication  of 
matters,  e.g.,  level  of  crash  severity,  that 
have  previously  been  estimated  based 
on  crash  reconstruction  programs. 
NHTSA  includes  the  new  or  improved 
information  from  EDRs  in  its  crash 
databases  as  appropriate.  We  request 
comments  concerning  how  other 
parties,  including  government  agencies, 
vehicle  manufacturers,  insurance 
companies,  and  researchers,  are  using 
these  data.  We  also  request  comments 
concerning  other  potential  uses  of  these 
data,  by  NHTSA  and/or  other  parties, 
which  are  related  to  improving  vehicle 
safety,  either  in  the  short  term  or  long 
term. 

(4)  Future  safety  benefits.  What 
additional  safety  benefits  are  likely  from 
continued  development,  installation, 
collection,  storaee,  and  use  of  EDRs? 

(5)  Research  databases.  NHTSA 
acquires  EDR  data  in  its  Special  Crash 
Investigations  (SCI).  National 
Automotive  Sampling  System 
Crashworthiness  Data  System  (NASS- 
CDS),  and  Crash  Injury  Research  and 
Engineering  Network  (CIREN)  and 
incorporates  them  in  its  motor  vehicle 
research  databases.  Have  you  ever  used 
the  EDR  data  stored  in  these  databases? 
How  could  the  presentation  and/or  use 
of  EDR  data  be  improved? 

(6)  Prevention  of  crashes.  Several 
researchers  have  documented  that  the 
use  of  EDRs  could  have  the  potential  to 
prevent  crashes.  Some  studies  of 
European  fleets  foimd  that  driver  and 
employee  awareness  of  an  on-board  EDR 
reduced  the  number  of  crashes  by  20  to 
30  percent,  lowered  the  severity  of  such 
crashes,  and  decreased  the  associated 
costs.  (See  section  2.5.1.1  of  the  August 
2001  NHTSA  EDR  Working  Group  final 
report.)  These  studies  have  generally 
been  based  on  small  samples  and 
concentrated  on  commercial  application 
of  EDRs.  We  request  comments  on  other 
studies  of  this  type  and  on  this  potential 
benefit  from  EDRs.  particularly  for  the 
U.S.  driving  population. 

(7)  Possible  new  databases.  As  more 
and  more  vehicles  are  equipped  with 
EDRs,  more  EDR  crash  data  wdll  be 


generated.  Collection  of  these  data  is 
likely  to  increase  as  state  and  local 
officials  collect  these  data  as  part  of 
their  investigations.  Do  you  have  any 
recommendations  for  storing  and 
maintaining  a  national  or  other 
database?  Do  you  believe  maintaining  a 
database  would  be  beneficial  to  motor 
vehicle  safety?  Please  provide  specific 
examples, 

(8)  Standards.  What  standards  exist 
for  collecting  EDR  data?  The  Society  of 
Automotive  Engineers  (SAE)  has  a 
recommended  practice  (SAE  J211)  that 
provides  guidance  for  collecting  crash 
test  data.  Would  it  be  possible  to  use 
this  or  similar  standards  for  collecting 
EDR  data  regarding  real-world  crashes? 
The  Institute  of  Electrical  and 
Electronics  Engineers,  Inc.  (IEEE)  has 
recently  initiated  a  new  program  to 
develop  a  standard  for  motor  vehicle 
EDRs."  We  request  comments  on  the 
current  activities  of  SAE.  IEEE,  and 
other  standards  organizations  (U.S.  and 
international)  in  developing  standards 
for  EDRs,  and  on  what  types  of 
standards  should  be  developed. 

(9)  Standardization.  We  request 
comments  on  whether  there  would  be 
any  safety  benefits  from  standardizing 
certain  aspects  of  EDRs,  e.g..  defining 
specific  data  elements  such  as  vehicle 
speed,  brake  application,  air  bag 
deployment  time,  etc.  Would  such 
standardization  promote  further 
development  and  implementation  of 
automatic  crash  notification  systems  or 
other  safety  devices? 

b.  Technical  Issues 

(10)  Data  elements.  The  NHTSA  EDR 
Working  Group  identified  many  data 
elements  that  could  be  collected  by  an 
EDR.  See  section  4  of  the  August  2001 
final  report.^  More  recently,  the  Truck  & 
Bus  EDR  Working  Group  generated  a  list 
of  28  data  elements.  See  section  4  of  the 
May  2002  final  report. <>  What  data 
elements  should  be  considered  for 
inclusion  in  an  EDR?  Should  they  vary 
by  vehicle  type  and/or  application? 
Please  provide  a  rationale  for  each 
element,  with  particular  emphasis  on 
how  it  would  lead  to  improvements  in 
safety.  What  costs  are  related  to  each  of 
your  proposed  data  elements? 

(11)  Amount  of  data.  Many  late-model 
vehicles  are  equipped  with  OEM- 
installed  EDRs,  but  even  among  the 
vehicles  of  a  given  manufacturer,  the 
type  and  amount  of  data  collected  vary, 
bo  you  have  any  recommendations  for 


■•  IEEE's  program  is  titled  IEEE  Project  1616;  Draft 
.Standard.  Motor  Vehicle  Event  Data  Recorders 
(MVEDRs).  The  web  address  for  this  program  is 
http://grouper.ieee.orgi  groups/ 1616/hoine.htm. 

'^Docket  No.  NHTSA-99-5218-^. 
« Docket  No.  NHTSA-2000-7699-6. 


the  amount  of  data  to  collect;  e.g..  how 
long  before  the  crash  occurs  should  the 
data  be  collected?  How  should  the  data 
integrity  be  maintained? 

(12)  Storage  and  collection.  Currently, 
data  are  accessed  by  a  physical 
connection  to  the  EDR  unit. 
Manufacturers  are  developing  wireless 
connections,  e.g.,  using  a  wireless  probe 
near  the  crashed  vehicle,  or  by  having 
the  on-board  device  upload  the  stored 
data  to  a  central  location  using  a 
telecommunications  link,  but  such 
devices  are  not  in  widespread 
production.  How  should  data  be 
collected  and  stored  in  a  motor  vehicle? 
What  measures  should  be  in  place  to 
control  traceability  of  EDR  data  to  an 
actual  vehicle  or  crash,  such  as  EDR  IDs 
or  location  and  date  stamping? 

(13)  Training.  What  training  is  needed 
for  EDR  data  collection  officials? 

(14)  Survivability.  Recording  and 
power  systems  need  to  withstand 
temperature  and  environmental  effects, 
power  failures,  and  the  forces  of 
different  types  and  modes  of  crashes. 
They  also  need  to  be  tamper  proof  How 
can  all  these  be  accomplished?  What 
needs  to  be  done  to  ensure  survivability 
of  an  EDR?  What  level  of  crash  severity 
should  an  EDR  be  able  to  survive?  What 
are  the  costs  associated  with  producing 
an  EDR  with  this  level  of  crash 
survivability? 

(15)  Effect  of  EDR  technologies  on 
vour  responses.  Indicate  how  the  nature 
of  the  EDRs  currently  being  installed  in 
motor  vehicles  affects  your  answers  to 
the  questions  in  this  notice.  To  the 
extent  that  future  EDR  technologies  are 
foreseeable,  how  would  the 
implementation  of  those  technologies 
affect  your  answers? 

c.  Privacy  Issues 

The  recording  of  information  by  EDRs 
raises  a  number  of  privacy  issues." 
These  include  the  question  of  who  owns 
the  information  that  has  been  recorded. 
the  circumstances  under  which  other 
persons  may  obtain  that  information, 
and  the  purposes  for  which  those  other 
persons  may  use  that  information. 

We  recognize  the  importance  of  these 
privacy  and  related  legal  issues.  The 
EDR  Working  Group,  too.  recognized 
their  importance  and  devoted  a 
considerable  amount  of  time  to 
discussing  them.  It  also  included  a 
chapter  on  them  in  its  August  2001  final 
report.  Among  other  things,  the  chapter 
summarizes  the  positions  that  various 
participants  in  the  EDR  Working  Group 
took  on  privacy  issues. 


'We  note  that,  in  some  press  articles  and  op-ed 
pieces,  persons  have  cited  privacy  issues  as  a 
reason  for  opposing  the  basic  concept  of  EDRs. 
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We  also  recognize  the  importance  of 
public  acceptance  of  this  device, 
whether  voluntanlv  provided  by  vehiclf 
manufacturers  or  required  bv  the 
government  We  notf  that  Cieneral 
Motors  informed  the  EDR  Working 
Group  (Docket  Nn   NHTSA-4'»-5218-tJ; 
section  8. J  5)  that  it  believt's  the  risk  of 
private  citizens  reacting  negatively  to 
the  "monitoring"  function  of  the  EDR 
can  be  addressed  through  honest  and 
open  c:ommunications  to  customers  bv 
means  of  statements  in  owners  manuals 
informing  them  that  such  data  are 
recorded  That  c ompanv  indicated  that 
the  recording  of  these  data  is  more 
likelv  to  be  accepted  if  the  data  are  used 
to  improve  the  product  or  improvf-  the 
general  cause  of  public  safetv 

While  we  believe  that  continued 
attention  to  privacy  issues  is  important, 
we  observe  that,  from  the  standpoint  of 
statutoPv'  authoritv.  our  role  in 
protec:ting  privacv  is  a  limited  one  For 
example,  we  do  not  have  authoritv  over 
such  areas  as  who  owns  the  information 
that  has  been  recorded,  or  the 
circ  umstanres  un<ler  which  other 
persons  may  obtain  <inci  use  that 
information  These  areas  are  covered  bv 
a  variety  nf  Federal  and  State  laws  not 
administered  bv  N'HTSA 

In  our  own  use  of  inforrnatmn  fmiu 
EDRs,  we  are  careful  to  protect  pnv at  \ 
As  part  of  our  crash  investigations, 
including  those  with  EDRs.  we  often 
obtain  personal  information.  In 
handling  this  information,  we  are 
c  areful  to  comply  with  applicable 
provisions  of  the  Privacy  Act  of  1974 
and  other  statutor\'  requiremfnt>-  that 
limit  the  disclosure  of  pers<mal 
information  by  Federal  agencies.  In 
order  to  gain  access  to  EDR  data  to  aid 
our  crash  investigations,  we  obtain  a 
release  for  th^'  data  from  the  owner  of 
the  vehicln   We  assure  the  owner  that  all 
personallv  identifiable  information  will 
be  held  < onfidential 

We  invite  comments  on  the  general 
topic  of  privacy  as  it  relates  to  EDRs. 

(16)  Pnvacv  What  organizations  are 
analyzing  privacy  issues  in  the  context 
of  roadwavs,  vehicles,  and  vehicle 
owners'  .\re  anv  additional  types  of 
analvses  needed'  At*'  privacy  concerns 
adequately  met  bv  the  current  Federal 
and  State  law  and  practices  relating  to 
the  f:ollection  and  use  of  the 
information  rec:orded  bv  EDRs'  Are 
there  significant  differences  in  privacv 
and,  or  liability  law  among  states,  in  thf 
circumstances  under  whic  h  persons  or 
institutions  other  than  vehicle  owners 
mav  obtain  that  information,  and  the 
purposes  for  which  those  othf-r  persons 
or  institutions  mav  use  that 
information'  In  what  circumstances  are 
police  officers  and  crash  investigators 


(from  government  agencies  or  the 
private  sector)  allowed  to  access  EDR 
data'  What  damages  may  result  from 
inap(iropriate  access  to  EDR  data?  What 
rolc^s  do  technical  solutions,  such  as 
data  partitioning,  encrvption.  and 
secure  databases/vaults,  play  in 
addressing  privacy  concerns? 

d.RoIeofNHTSA 

(17)  Roh  at  \'HTSA  Over  the  past 
several  years.  NHTSA  has  been  actively 
involved  with  EDRs,  through  the  two 
working  groups  ifiscussed  above,  as  part 
of  its  crash  investigations,  and  in 
ri!searc;h  and  development.  Particularly 
since  one  working  group  has  completed 
its  work  and  the  other  is  nearing 
completion,  we  request  comments  on 
what  future  role  the  agency  should  take 
related  to  the  c:(mtinued  development 
and  implementation  of  EDRs  in  motor 
vchu  les 

III.  Rulemaking  Analyses  and  Notices 

NHTSA  has  considered  the  potential 
impacts  of  this  request  for  comments 
under  E.xecutive  CJrder  12866  and  the 
Department  of  Transportation's 
regulatorv  policies  and  procedures.  This 
document  was  rtjviewed  bv  the  Office  of 
Management  and  Budget  under  E.O. 
12HH(i.  "Regulatorv  Planning  and 
Review  "  This  document  has  been 
determined  to  be  significant  under  the 
Department's  regulatorv  policies  and 
priK  eduri»s 

This  document  sc»eks  c;omment  on 
what  future  role  the  agency  should  take 
related  to  the  continued  development 
.iiu\  impUunentation  of  EDRs  in  motor 
vehi(  les  The  agencv  could  take  a 
varietv  of  nonregulaton,'  and/or 
regulatorv  actions. 

This  doc  ument  does  not  contain  anv 
regulatorv  ac  tions.  Further,  this  agencv 
has  not  identified  any  regulatory  actions 
sufficientlv  likely  to  warrant  calculation 
of  possible  benefits  and  c;osts.  The  EDRs 
currenth  installed  in  motor  vehicles 
ccjst  verv  little  as  they  take  advantage  of 
the  existing  sensors,  processor  and 
memorv'  that  the  vehicles  have.  We 
estimate  that  an  EDR  that  records  basic 
air  bag  related  data  such  as  air  bag 
deployment,  deployment  timing,  and 
seat  belt  status,  with  moderate 
survivabilitv,  typically  costs  five  dollars 
or  less  We  believe  that  a  substantial 
percentage  of  light  vehicles  are  already 
being  equipped  with  such  an  EDR. 
Howc'v»'r,  VAlRs  with  additional  sensors, 
processing  c;apability  and  memor>\  and 
greater  survivability  capabilities,  could 
cost  more 

Given  the  costs  associated  with 
various  EDRs,  and  the  fact  that  17 
million  light  vehicles  are  produced  each 
year,  a  rulemaking  proposal  for  EDRs 


could,  but  would  not  necessarily,  have 
cost  impacts  that  exceed  $100  million 
annually.  If  NHTSA  were  to  initiate 
rulemaking  and  develop  a  rulemaking 
proposal,  the  agency  would  calculate 
the  costs  and  benefits  associated  with 
the  specific  proposal  and  place  its 
analysis  in  the  docket  for  that  proposal. 
The  agency  would  also  conduct  the 
various  other  rulemaking  analyses 
required  by  applicable  statutes  and 
Executive  Orders. 

rV.  Submission  of  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Interested  persons  are  invited  to 
submit  comments  in  response  to  this 
request  for  comments.  For  easy 
reference,  the  agency  has  consecutively 
numbered  its  questions.  We  request  that 
commenters  respond  to  each  question 
by  these  numbers  and  provide  all 
relevant  factual  information  of  which 
they  are  aware  to  support  their 
conclusion  or  opinions,  including  but 
not  limited  to  statistical  data  and 
estimated  cost  and  benefits,  and  the 
source  of  such  information. 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESS. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confldential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
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above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  -address  given  above 
under  ADDRESS.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  {49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  By  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hoius  of  the  Docket  are  9  a.m.  to  5  p.m., 
Monday  to  Friday,  except  Federal 
holidays. 

I        You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

•  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  {http:// 
dms.dot.gov]. 

I        •  On  that  page,  click  on  "search." 

•  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  five- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
2001-12345,"  you  would  type  "12345.  ' 
After  typing  the  docket  number,  click  on 
"search." 

•  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  dow^nload  the 
comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 


Issued:  October  8.  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  02-26006  Filed  10-10-02;  8:45  am] 

BILLING  CODE  4giO-5»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  For  Refund 
Of  Purchase  Price  Of  United  States 
Savings  Bonds  For  Organizations. 
DATES:  Written  comments  should  be 
received  on  or  before  December  12. 
2002,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg. 
WV  26106-1328.  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  Refund  Of 
Purchase  Price  Of  United  States  Savings 
Bonds  For  Organizations. 

Form  Number:  PD  F  5410. 

Abstract:  The  information  is 
requested  to  support  refund  of  purchase 
price  of  savings  bonds  to  and 
organization. 

Current  Actions:  None. 

Type  of  Review:  Extension, 

Affected  Public:  Business  or  other  for- 
profit/not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  500. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the     • 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  7.  2002. 
Vicki  S,  Thorpe, 

Manager,  Graphics.  Printing  and  Hf^t  ords 

Brancti. 

|FR  Doc.  02-25956  Filed  10-10-02:  8.45  am] 

BILUNG  CODE  4810-39-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of  Record 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Notice  of  establishment  of  New 

System  of  Records. 

SUMMARY:  The  Privacy  Act  of  1974  (5 
U.S.C.  552(e)(4))  requires  that  all 
agencies  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  systems  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  establishing  a 
new  system  of  records  entitled 
"Telephone  Care  and  Service  Records- 
VA"(113VA112). 

DATES:  Comments  on  this  new  system  of 
records  must  be  received  no  later  than 
November  12.  2002.  If  no  public 
comment  is  received,  the  new  system 
will  become  effective  November  12. 
2002. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  concerning 
the  proposed  new  system  of  records  to 
the  Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  "OGCRegulations@maii.va.gov".  All 
relevant  material  received  before 
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November  12.  2()U2  will  be  considered 
Comments  will  be  available  for  piiblu 
inspection  at  the  above  address  in  the 
Office  of  Rev;iilati(ins  Management, 
Room  1 158.  between  the  hours  of  H  a.m. 
and  4:30  p.m.,  Mondav  through  Friday 
(except  hiijidavs) 

FOR  FURTHER  INFORMATION  CONTACT: 
Veterans  Health  Administration  (VHA) 
Privacv  .^ct  Officer.  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
N\V  .  Washington.  DC  20420;  telephone 
(7271  32()-18.U1 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposed  System  of 
Records 

The  priman-  purpose  of  telephone 
care  and  ser\  ice  function  is  to  provide 
veterans  with  clinical  advice  and 
education  related  to  svmpttuns  or 
problems  an  enrolled  veteran  caller  ma\ 
be  experiencing.  Calls  may  be  made  bv 
familv  members  but  records  of  the  calls 
will  be  maintained  in  the  enrolled 
veteran's  record  Except  in  the  case  of 
emergencies,  clinical  advice  and 
education  may  only  be  provided  to 
enrolled  veterans.  In  order  to  better 
track  and  retrieve  information  about 
previous  calls,  all  records  of  calls  will 
be  maintained  under  the  name  of  the 
enrolled  veteran.  Rfjcords  will  not  be 
retrievable  bv  the  name  of  the  caller 
Telephone  care  and  service  provides 
another  mode  of  access  for  veterans  that 
is  available  24  hours  a  dav.  seven  days 
a  week  from  anv  place  in  the  country 

The  telephone  care  function  acts  as  a 
part  of  the  primary  and  ambulatory'  care 
deliverv  svstem  and  augments  that 
svstem  bv  providing  advice  to  callers 
over  the  telephone  When  patients  or 
family  members  call  with  a  concern  or 
request,  a  record  of  the  call  is 
developed,  whether  it  be  a  clinical  or 
administrative  issue.  Clinical  svmptom 
calls  are  managed  through  the  use  fif 
pre-approved  clinical  algorithms  that 
ask  a  series  of  questions  and  based  on 
the  answers  to  each  question  moves  to 
the  next  question,  which  eventually 
leads  to  the  advice  that  is  to  be  provided 
to  the  caller  The  record  of  the  call 
captures  the  questions  asked,  answers 
given,  particularlv  those  answers  that 
reflect  something  abnormal,  and  the 
advice  provided.  Documentation  of  this 
type  of  information  is  consistent  with 
standard  requirements  for  medical 
record  doc  umentation.  which  captures 
svmptoms  and  findings  as  they  relate  to 
how  specific  questions  are  answered 
and  a  plan  of  action  established.  This 
information  is  also  recorded  in  the 
patient's  medical  rcuiord  At  a  minimum, 
documentation  includes  the 
complaint(s)  and  symptoms  of  the 


fTirolKul  veteran,  the  algorithm  and/or 
protocol  ust'd  and  the  advice  given. 
Information  is  recorded  either 
••lee  tronicallv  or  in  handwritten  notes  in 
the  progress  notes  of  the  medical  record 
and  in  the  (iall  Center  database. 

Ac  ting  as  a  part  of  the  primary  and 
ainbulator\  care?  deliverv'  system,  the 
telephone  care  func:tion  may  provide 
private  sector  providers  or  facilities 
with  relevant  clinical  information  about 
enrolled  veterans  in  urgent  or  emergent 
situations.  Information  such  as  allergies, 
rc^sults  of  recent  lab  tests,  medications, 
recent  health  historv'  or  procedures  may 
be  provided. 

Telephone  care  and  service  for 
clinical  symptom  calls  are  provided  in 
a  number  of  ways,  including  contracts 
with  private  sector  vendors,  contracts 
with  V.\  facilities  or  Networks  that  have 
ileveloped  clinical  Call  ('enters,  or 
through  medic:al  center-based  Call 
Centers  in  primarv'  care  and  other  types 
of  clinics.  A  number  of  VA  facilities  and 
Networks  are  providing  access  to 
telephone  c;arc  and  service  through 
clinics  or  medical  center-based  Call 
(;«mters  during  the  day  and  through 
Network  or  contracted  Call  Centers 
during  non-administrative  hours. 
Protocols  or  algorithms  are  used  at  any 
of  these  sites  when  advice  is  given  by 
a  rin^istered  nurse  without  first 
consulting  with  a  clinician  and  all  of 
these  calls  must  be  documented  in  the 
medical  record  and  Call  Center 
database. 

Keeping  records  of  all  calls  to  a 
clinical  Call  Center  in  a  separate 
database  is  the  standard  of  practic;e  for 
c  linical  Call  Clenters  and  is  a  required 
accreditation  standard  of  the  l!tilization 
Review  Accreditation  Commission 
(URAC)  for  clinical  Call  Centers. 
.•\c  ( reditation  bv  LIRAC  or  another 
clinic  al  flail  (ienter  accrediting  body,  if 
one  should  bec:omc?  available,  is 
required  by  the  VHA  Directive  2000-35. 
Telephone  Care  and  .Ser\ice 

This  svstem  allows  a  record  of  all 
previous  calls  made  by  or  for  a  veteran 
to  be  accessed  whenever  patients  or 
familv  members  call,  which  improves 
both  the*  (lualitv  and  the  timeliness  of 
addressing  callers'  concerns.  Records 
are  generally  collected  and  stored 
electronically  for  ease  of  retrieval  by  the 
veteran's  name  or  other  personal 
identifier.  The  primary  purpose  of  the 
data  in  this  system  of  records  is  for 
rapid  retrieval  and  ease  of  access  to  a 
rec:ord  of  all  c  alls  made  by  or  for 
veterans,  inc:luding  the  complaints  of 
the  patient,  the;  findings  according  to  the 
algorithms  and  the  advice  provided. 
This  information  is  also  used  for  follow- 
up  calls  to  some  patients  Information  is 
also  used  for  aggregation  of  data  for  the 


purposes  of  monitoring  and  improving 
qualitv.  Though  information  is 
retrievable  by  individual  patient 
identifier,  when  reporting  aggregate 
information  for  purposes,  such  as 
qualitv.  patient  identifiers  are  not 
provided. 

Access  to  such  records  provide  Call 
Center  staff  with  information  about 
previous  contacts  and  the  clinical 
svmptoms  reported  by  veterans  in  those 
contacts.  The  protocol  used,  education 
provided,  advice  given  and  actions 
taken  bv  the  caller  in  previous  calls  are 
readilv  available  to  Call  Center  staff 
each  time  a  veteran  or  family  member 
calls,  which  improves  the  quality  of  the 
services. 

Access  to  patient-specific  information 
located  in  Call  Center  databases  and 
storage  areas  is  restricted  to  VA 
employees  and  contract  personnel  on  a 
"need-to-know  '  basis;  strict  control 
measures  are  enforced  to  ensure  that 
disclosure  to  these  individuals  is  also 
based  on  this  same  principle.  Generally, 
VA  Call  Center  file  areas  are  locked  after 
normal  duty  hours  or  when  the  Call 
Center  is  closed  and  the  facilities  are 
protected  from  outside  access  by  the 
Federal  Protective  Service  or  other 
security  personnel. 

VA  and  contracted  Call  Centers  are 
held  to  the  Department  of  Veterans 
Affairs  Computer  Security  Policy  and  all 
free  standing  and  contracted  Call 
Centers  are  required  to  develop  and 
implement  a  Computer  Security  Policy 
that  is  consistent  with  the  National 
Policy.  Call  Centers  located  within  a 
medic:al  center  are  required  to  meet  the 
requirements  of  that  medical  center's 
computer  security  policy. 

Access  to  VA  ana  contracted  Call 
Centers  and  computer  rooms  is 
generally  limited  by  appropriate  locking 
devices  and  restricted  to  authorized  VA 
employees  and  vendor  personnel. 
Information  in  the  Veterans  Health 
Information  Systems  and  Technology 
Architecture  (VistA)  may  be  accessed  by 
authorized  VA  employees  or  authorized 
contract  employees.  Access  to  file 
information  is  controlled  at  two  levels; 
the  systems  recognize  authorized 
employees  or  contract  employees  by  a 
series  of  individually  unique 
passwords/codes  as  a  part  of  each  data 
message,  and  personnel  are  limited  to 
only  that  information  in  the  file  which 
is  needed  in  the  performance  of  their 
official  duties.  Information  that  is 
downloaded  from  VistA  and  maintained 
on  VA  or  contract  personal  computers  is 
afforded  similar  storage  and  access 
protections  as  the  data  that  is 
maintained  in  the  original  files.  Access 
to  information  stored  on  automated 
storage  media  at  other  VA  and  contract 
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locations  is  controlled  by  individually 
unique  passwords/codes. 

Remote  access  to  VHA  information  in 
VistA  is  provided  to  those  Call  Center 
employees,  either  VA  or  contract  staff, 
that  require  access  to  information  stored 
in  the  medical  record.  Access  to  this 
information  is  protected  through 
hardened  user  access  and  is  controlled 
by  individual  unique  passwords. 
Additionally,  contracted  Call  Centers, 
either  VA  or  private  sector,  are  required 
to  have  a  separate  computer  security 
plan  that  meets  national  information 
security  requirements. 

n.  Proposed  Routine  Use  Disclosures  of 
Data  in  the  System 

We  2u^  proposing  to  establish  the 
following  Routine  Use  disclosures  of 
information  maintained  in  the  system: 

1 .  Disclosure  to  a  member  of  Congress 
or  staff  person  acting  for  the  member 
when  the  member  or  staff  person 
requests  the  records  on  behalf  of  and  at 
the  request  of  that  individual. 

Individuals  sometimes  request  the 
help  of  a  member  of  Congress  in 
resolving  some  issues  relating  to  a 
matter  before  VA.  The  member  of 
Congress  then  writes  VA,  and  VA  must 
be  able  to  give  sufficient  information  to 
be  responsive  to  the  inquiry. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  and  United  States 
Attorneys  in  defense  or  prosecution  of 
litigation  involving  the  United  States, 
and  to  Federal  agencies  upon  their 
request  in  connection  with  review  of 
administrative  tort  claims  filed  under 
the  Federal  Tort  Claims  Act,  28  U.S.C. 
2672. 

3.  Disclosure  may  be  made  to  a 
Federal  agency  or  to  a  State  or  local 
government  licensing  board  and/or  to 
the  Federation  of  State  Medical  Boards 
or  a  similar  nongovernment  entity 
which  maintains  records  concerning 
individual's  employment  histories  or 
concerning  the  issuance,  retention  or 
revocation  of  licenses,  certifications,  or 
registration  necessary  to  practice  an 
occupation,  profession  or  specialty,  in 
order  for  the  Department  to  obtain 
information  relevant  to  a  Department 
decision  concerning  the  hiring, 
retention  or  termination  of  an  employee 
or  to  inform  a  Federal  agency  or 
licensing  boards  or  the  appropriate 
nongovernment  entities  about  the  health 
care  practices  of  a  terminated,  resigned 
or  retired  health  care  employee  whose 
professional  health  care  activity  so 
significantly  failed  to  conform  to 
generally  accepted  standards  of 
professional  medical  practice  as  to  raise 
reasonable  concern  for  the  health  and 
safety  of  patients  receiving  medical  care 
in  the  private  sector  or  from  another 


Federal  agency.  These  records  may  also 
be  disclosed  as  part  of  an  ongoing 
computer  matching  program  to 
accomplish  these  purposes. 

VA  must  be  able  to  report  information 
regarding  the  care  a  health  care 
practitioner  provides  to  agencies  and 
boards  charged  with  maintaining  the 
health  and  safety  of  patients. 

4.  For  program  review  purposes  and 
the  seeking  of  accreditation  and/or 
certification,  disclosure  may  be  made  to 
survey  teams  of  the  Joint  Commission 
on  Accreditation  of  Healthcare 
Organizations,  College  of  American 
Pathologists,  American  Association  of 
Blood  Banks,  and  similar  national 
accreditation  agencies  or  boards  with 
whom  VA  has  a  contract  or  agreement 
to  conduct  such  reviews,  but  only  to  the 
extent  that  the  information  is  necessary 
and  relevant  to  the  review. 

VA  health  care  facilities  undergo 
certification  and  accreditation  by 
several  national  accreditation  agencies 
or  boards  to  comply  with  regulations 
cuid  good  medical  practices.  VA  must  be 
able  to  disclose  information  for  program 
review  purposes  and  the  seeking  of 
accreditation  and/or  certification  of 
health  care  facilities  and  programs. 

5.  Disclosure  may  be  made  to  a  State 
or  local  government  entity  or  national 
certifjring  body  which  has  the  authority 
to  make  decisions  concerning  the 
issuance,  retention  or  revocation  of 
licenses,  certifications  or  registrations 
required  to  practice  a  health  care 
profession,  when  requested  in  writing 
by  an  investigator  or  supervisory  official 
of  the  licensing  entity  or  national 
certifying  body  for  the  purpose  of 
making  a  decision  concerning  the 
issuance,  retention  or  revocation  of  the 
license,  certification  or  registration  of  a 
named  health  care  professional. 

6.  Disclosure  to  the  National 
Practitioner  Data  Bank  at  the  time  of 
hiring  and/or  clinical  privileging/ 
reprivileging  of  health  care 
practitioners,  and  other  times  as  deemed 
necessary  by  VA, 

VA  must  be  able  to  obtain  information 
relevant  to  a  Department  decision 
concerning  the  hiring,  privileging/ 
reprivileging,  retention  or  termination  of 
the  applicant  or  employee  from  the 
National  Practitioner  Data  Bank  in  order 
to  ensure  VA  has  competent  and 
qualified  employees  to  provide  patient 
care  services. 

7.  Disclosure  to  the  National 
Practitioner  Data  Bank  and/or  State 
Licensing  Board  in  the  State(s)  in  which 
a  practitioner  is  licensed,  in  which  the 
VA  facility  is  located,  and/ot  in  which 
an  act  or  omission  occurred  upon  which 
a  medical  malpractice  claim  was  based 
when  VA  reports  information 


concerning:  (1)  Any  payment  for  the 
benefit  of  a  physician,  dentist,  or  other 
licensed  health  care  practitioner  which 
was  made  as  the  result  of  a  settlement 
or  judgment  of  a  claim  of  medical 
malpractice  if  an  appropriate 
determination  is  made  in  accordance 
with  agency  policy  that  payment  was 
related  to  substandard  care,  professional 
incompetence  or  professional 
misconduct  on  the  part  of  the 
individual;  (2)  a  final  decision  which 
relates  to  possible  incompetence  or 
improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or.  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

VA  must  be  able  to  report  information 
to  agencies  and  boards  charged  with 
tracking  the  practices  of  health  care 
professionals. 

8.  Disclosure  of  information  related  to 
the  performance  of  a  health  care  student 
or  provider  may  be  made  to  a  medical 
or  nursing  school  or  other  health  care 
related  training  institution  or  other 
facility  with  which  there  is  an 
affiliation,  sharing  agreement,  contract 
or  similar  arrangement  when  the 
student  or  provider  is  enrolled  at  or 
employed  by  the  school  or  training 
institution  or  other  facility  and  the 
information  is  needed  for  personnel 
management,  rating  and/or  evaluation 
purposes. 

9,  Disclosure  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  etc.,  with  whom  VA  has  a 
contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA,  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

VA  occasionally  contracts  out  certain 
of  it  functions,  such  as  clinical  care  and 
the  provision  of  Call  Center  services, 
when  this  would  contribute  to  effective 
and  efficient  operations.  VA  must  be 
able  to  give  a  contractor  whatever 
information  is  necessary  for  the 
contractor  to  fulfill  its  duties.  In  these 
situations,  safeguards  are  provided  in 
the  contract  prohibiting  the  contractor 
from  using  or  disclosing  the  information 
for  any  purpose  other  than  that 
described  in  the  contract. 
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10.  Disclosure  may  be  made  to  a 
Federal  d^ency.  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  secuntv  clearance,  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  or 
continuance  of  a  license,  grant  or  other 
benefit  given  by  that  agency  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

V'A  must  be  able  to  provide 
information  to  agencies  conducting 
background  checks  on  applicants  for 
employment  or  licensure 

1 1.  Disclosure  of  information  may  be 
made  to  the  next-of-kin  and/or  the 
person(s)  with  whom  the  patient  has  a 
meaningful  relationship  to  the  extent 
necessary  and  on  a  need-to-know  basis 
consistent  with  good  medical-ethical 
practices 

12.  On  its  own  initiative.  VA  may 
disclose  information,  e.xcept  for  the 
names  and  home  addresses  of  veterans 
and  their  dependents,  to  a  Federal. 
State,  local,  tribal  or  foreign  agency 
charged  with  the  responsibility  of 
investigating  or  prosecuting  civil, 
criminal  or  regulatory  violations  of  law. 
or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule  or  order  issued  pursuant  thereto. 
On  its  own  initiative.  V'A  may  also 
disclose  the  names  and  addresses  of 
veterans  and  their  dependents  to  a 
Federal  agency  charged  with  the 
responsibdity  of  investigating  or 
prosecuting  civil,  criminal  or  regulatory 
violations  of  law.  or  charged  with 
enforcing  or  implementing  the  statute, 
regulation,  rule  or  order  issued  pursuant 
thereto 

VA  must  be  able  to  comply  with  the 
requirements  of  agencies  charged  with 
enforcing  the  law  and  conducting 
investigations  V'A  must  also  be  able  to 
provide  information  to  State  or  local 
agencies  charged  with  protecting  the 
public  health  as  set  forth  in  State  law. 

13.  Disclosure  of  relevant  information 
may  be  made  to  a  non-V'A  physician  or 
medical  facility  staff  caring  for  a  veteran 
for  the  purpose  of  providing  relevant 
clinical  information  in  an  urgent  or 
emergent  situation. 

III.  Compatibility  of  the  Proposed 
Routine  Uses 

The  Privacy  Act  permits  \'.\  to 
disclose  information  about  individuals 
without  their  consent  for  a  routine  use 
when  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  VA  collected  the 
information.  In  all  of  tfie  routine  use 
disclosures  described  above,  the 
recipient  of  the  information  will  use  the 


information  in  connection  with  a  matter 
relating  to  one  of  VA's  programs,  will 
use  the  information  to  provide  a  benefit 
to  VA.  or  where  disclosure  is  required 
by  law. 

A  "Report  of  New  System"  and  an 
advance  copy  of  the  new  system  notice 
have  been  sent  to  the  appropriate 
C^ongressional  committees  and  the 
Director  of  the  (Jffice  of  Management 
and  Budget  (OMB)  as  required  bv  5 
U.S.C.  552a(r)  (Privacy  Act)  and 
guidelines  issued  by  OMB  (65  FR 
77677).  December  12,  2000. 

.Approved:  September  25,  2002. 
.Anthony  I.  Principi, 

Si-<  rftiin  ()/  Vi'tiTuns  Affairs. 

113VA112 

SYSTEM  NAME: 

Telephone  Care  and  Service 
Records — VA 

SYSTEM  LOCATION: 

Records  are  located  at  each  Call 
Center,  which  are  operated  at  VA  health 
care  facilities  or  at  contractor  locations. 
Address  locations  for  VA  facilities  are 
listed  in  VA  Appendix  1  of  the  biennial 
publication  of  VA  Privacy  Act 
Issuances.  In  addition,  information  from 
clinical  symptom  calls  is  maintained  in 
the  patient's  medical  record  at  VA 
health  c:are  facilities  and  at  the 
Department  of  Veterans  Affairs  (VA). 
810  Vermont  Avenue.  NW., 
Washington.  DC;  Veterans  Integrated 
Service  Network  Offices  (VISNs);  and 
Employee  Education  Systems. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  records  include  information 
concerning  individual  enrolled  patients. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  may  include  information 
related  to: 

1.  Clinical  care  such  as  clinical 
symptoms,  questions  asked  about 
symptoms,  answers  received,  clinical 
protocol  u.sed  and  advice  provided.  It 
might  include  doctors'  orders  for  patient 
(are  including  nursing  care,  current 
medications,  including  their  scheduling 
and  delivery,  consultations,  radiology, 
laboratory  and  other  diagnostic  and 
therapeutic  examinations  and  results: 
clinical  protocol  and  other  reference 
materials;  education  provided, 
including  title  of  education  material  and 
reports  of  contact  with  individuals  or 
groups.  It  includes  information  related 
to  the  patient's  or  family  member's 
understanding  of  the  advice  given  and 
their  plan  of  action  and.  sometimes,  the 
effectiveness  of  those  actions. 

2.  Record  of  all  calls  made  to  the  Call 
Center,  including  caller  questions  about 


medications,  their  uses  and  side  effects; 
requests  for  renewals  of  prescriptions, 
appointment  changes,  benefits 
information  and  the  actions  taken 
related  to  each  call,  including  the 
notification  of  providers  and  other  staffs 
about  the  call. 

3.  Contact  information  from  private 
sector  medical  facilities  or  clinicians 
contacting  the  VA  about  issues  such  as 
enrolled  veterans'  visits  to  an 
emergency  department  or  admissions  to 
a  community  medical  center. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  38,  United  States  Code,  section 
501. 

PIIRPOSE(S): 

The  purpose  of  these  records  is  to 
provide  clinical  and  administrative 
support  to  patient  care  and  provide 
medical  and  administrative 
documentation  of  the  care  and/or 
services  provided  in  Call  Centers.  The 
records  may  be  used  for  such  purposes 
as  improving  Call  Center  staffs  ability 
to  provide  telephone  care  services  to 
veterans  and  the  quality  of  the  service 
bv  having  immediate  access  to  records 
of  calls  made  previously  by  the  veteran. 
Records  may  be  used  for  purposes  of 
notifying  VA  providers  of  the  patient's 
condition  and  status,  the  criteria  used  to 
judge  the  status  of  the  patient  and/or  the 
information  given  to  the  external 
provider  on  follow-up  steps  that  they 
must  take  to  receive  authorization  for 
the  care. 

Records  may  be  used  to  assess  and 
improve  the  quality  of  the  services 
provided  through  telephone  care 
services  and  to  produce  various 
management  and  patient  follow-up 
reports.  Records  may  be  used  to  respond 
to  patient,  family  and  other  inquiries, 
including  at  times  non-VA  clinicians 
and  Joint  Commission  for  Accreditation 
of  Healthcare  Organizations  (JCAHO)  or 
the  Utilization  Review  Accreditation 
Commission  (URAC)  for  the 
accreditation  of  a  Call  Center  or  facility. 
Records  may  also  be  used  to  conduct 
health  care  related  studies,  statistical 
analysis,  and  resource  allocation 
planning  using  data  that  has  been 
stripped  of  individual  patient 
identifiers.  The  clinical  information  is 
integrated  into  the  patient's  overall 
medical  record,  into  quality 
improvement  plans,  and  activities  of  the 
facility,  such  as  utilization  review  and 
risk  management.  They  are  also  used  to 
improve  Call  Center  serxices,  such  as 
patient  education,  the  improved 
integration  of  clinical  care,  the 
provision  of  telephone  care  services, 
and  communication. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  contained  in  the  record 
system  may  include  information 
protected  by  38  U.S.C.  7332,  i.e., 
medical  treatment  information  related  to 
drug  abuse,  alcoholism  or  alcohol  abuse, 
sickle  cell  anemia  or  infection  with  the 
human  immunodeficiency  virus,  that 
cannot  be  disclosed  under  a  routine  use 
unless  there  is  also  specific  statutory 
authority  permitting  disclosure. 

1 .  Disclosure  may  be  made  to  a 
member  of  Congress  or  staff  person 
acting  for  the  member  when  the  member 
or  staff  person  requests  the  records  on 
behalf  of  and  at  the  request  of  that 
individual. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  and  United  States 
Attorneys  in  defense  or  prosecution  of 
litigation  involving  the  United  States, 
and  to  Federal  agencies  upon  their 
request  in  connection  with  review  of 
administrative  tort  claims  filed  under 
the  Federal  Tort  Claims  Act,  28  U.S.C. 
2672. 

3.  Disclosure  may  be  made  to  a 
Federal  agency  or  to  a  State  or  local 
government  licensing  board  and/or  to 
the  Federation  of  State  Medical  Boards 
or  a  similar  nongovernment  entity 
which  maintains  records  concerning 
individual's  employment  histories  or 
concerning  the  issuance,  retention  or 
revocation  of  licenses,  certifications,  or 
registration  necessciry  to  practice  an 
occupation,  profession  or  specialty,  in 
order  for  the  Depeirtment  to  obtain 
information  relevant  to  a  Department 
decision  concerning  the  hiring, 
retention  or  termination  of  an  employee 
or  to  inform  a  Federal  agency  or 
licensing  boards  or  the  appropriate 
nongovernment  entities  about  the  health 
care  practices  of  a  terminated,  resigned 
or  retired  health  care  employee  whose 
professional  health  care  activity  so 
significantly  failed  to  conform  to 
generally  accepted  standards  of 
professional  medical  practice  as  to  raise 
reasonable  concern  for  the  health  and 
safety  of  patients  receiving  medical  care 
in  the  private  sector  or  from  another 
Federal  agency.  These  records  may  also 
be  disclosed  as  part  of  an  ongoing 
computer  matching  program  to 
accomplish  these  purposes. 

4.  Disclosure  may  be  made  for 
program  review  purposes  and  the 
seeking  of  accreditation  and/or 
certification,  disclosure  may  be  made  to 
survey  teams  of  the  Joint  Commission 
on  Accreditation  of  Healthcare 
Organizations,  College  of  American 
Padiologists.  American  Association  of 
Blood  Banks,  and  similar  national 
accreditation  agencies  or  boards  with 


whom  VA  has  a  contract  or  agreement 
to  conduct  such  reviews,  but  only  to  the 
extent  that  the  information  is  necessary 
and  relevant  to  the  review. 

5.  Disclosure  may  be  made  to  a  State 
or  local  government  entity  or  national 
certifying  body  which  has  the  authority 
to  make  decisions  concerning  the 
issuance,  retention  or  revocation  of 
licenses,  certifications  or  registrations 
required  to  practice  a  health  care 
profession,  when  requested  in  writing 
by  an  investigator  or  supervisory  official 
of  the  licensing  entity  or  national 

certifying  body  for  the  purpose  of 
making  a  decision  concerning  the 
issuance,  retention  or  revocation  of  the 
license,  certification  or  registration  of  a 
named  health  care  professional. 

6.  Disclosure  may  be  made  to  the 
National  Practitioner  Data  Bank  at  the 
time  of  hiring  and/or  clinical 
privileging/reprivileging  of  health  care 
practitioners,  and  other  times  as  deemed 
necessary  by  VA. 

7.  Disclosure  may  be  made  to  the 
National  Practitioner  Data  Bank  and/or 
State  Licensing  Board  in  the  State(s)  in 
which  a  practitioner  is  licensed,  in 
which  the  VA  facility  is  located,  and/or 
in  which  an  act  or  omission  occurred 
upon  which  a  medical  malpractice 
claim  was  based  when  VA  reports 
information  concerning:  (1)  Any 
payment  for  the  benefit  of  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  which  was  made  as  the 
result  of  a  settlement  or  judgment  of  a 
claim  of  medical  malpractice  if  an 
appropriate  determination  is  made  in 
accordance  with  agency  policy  that 
payment  was  related  to  substandard 
care,  professional  incompetence  or 
professional  misconduct  on  the  part  of 
the  individual;  (2)  a  final  decision 
which  relates  to  possible  incompetence 
or  improper  professional  conduct  that 
adversely  affects  the  clinical  privileges 
of  a  physician  or  dentist  for  a  period 
longer  than  30  days;  or,  (3)  the 
acceptance  of  the  surrender  of  clinical 
privileges  or  any  restriction  of  such 
privileges  by  a  physician  or  dentist 
either  while  under  investigation  by  the 
health  care  entity  relating  to  possible 
incompetence  or  improper  professional 
conduct,  or  in  return  for  not  conducting 
such  an  investigation  or  proceeding. 
These  records  may  also  be  disclosed  as 
part  of  a  computer  matching  program  to 
accomplish  these  purposes. 

8.  Disclosure  of  information  related  to 
the  performcince  of  a  health  care  student 
or  provider  may  be  made  to  a  medical 
or  nursing  school  or  other  health  care 
related  training  institution  or  other 
facility  with  which  there  is  an 
affiliation,  sharing  agreement,  contract 
or  similar  arrangement  when  the 


student  or  provider  is  enrolled  at  or 
employed  by  the  school  or  training 
institution  or  other  facility  and  the 
information  is  needed  for  personnel 
management,  rating  and/or  evaluation 
purposes. 

9.  Disclosure  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  etc.,  with  whom  VA  has  a 
contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA,  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

10.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  rmployee,  the  issuance 
of  a  security  cle,  ranee,  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  or 
continuance  of  a  license,  grant  or  other 
benefit  given  by  that  agency  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

11.  Disclosure  of  information  may  be 
made  to  the  next-of-kin  and/or  the 
person(s)  with  whom  the  patient  has  a 
meaningful  relationship  to  the  extent 
necessary  and  on  a  need-to-know  basis 
consistent  with  good  medical-ethical 
practices. 

12.  On  its  own  initiative,  VA  may 
disclose  information,  except  for  the 
names  and  home  addresses  of  veterans 
and  their  dependents,  to  a  Federal, 
State,  local,  tribal  or  foreign  agency 
charged  with  the  responsibility  of 
investigating  or  prosecuting  civil, 
criminal  or  regulatory  violations  of  law, 
or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule  or  order  issued  pursuant  thereto. 
On  its  own  initiative,  VA  may  also 
disclose  the  names  and  addresses  of 
veterans  and  their  dependents  to  a 
Federal  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  civil,  criminal  or  regulatory 
violations  of  law.  or  charged  with 
enforcing  or  implementing  the  statute, 
regulation,  rule  or  order  issued  pursuant 
thereto. 

13.  Disclosure  of  relevant  information 
may  be  made  to  a  non-VA  physician  or 
medical  facility  staff  caring  for  a  veteran 
for  the  purpose  of  providing  relevant 
clinical  information  in  an  urgent  or 
emergent  situation. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  and 
automated  storage  media,  such  as 
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[ir  itiM  ttii  tr  in  outside  access  by  the 
[■'■(i'Til  frntective  Service  or  oth-T 
>>•(  \irif\  p'T'ionnel 

J    Ai  . -sN  f  •  V  A   111.  1  contracted  Call 
Cfutcrs  aiul  (  'iiiifiut'T  riHirns  is 
geni'rall\  liimi-'ii  ri-.   ippi' ipriate  ioc  kiiu 
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accessed  by  authori/>'d  \'A  employees 
or  authorized  contrai  '  •■niployees. 
Access  to  file  information  is  controlled 
at  two  levels;  the  systems  recognize 
authorized  employees  or  contract 
'inployees  by  a  series  of  individually 
unique  passwords/codes  as  a  part  of 
each  data  message,  and  personnel  are 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 
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Network,  and/or  facility  director  at  the 
Network  and/or  facility  where  the 
individuals  are  associated. 

NOTIFICATION  PROCEDURE: 

Indi\  iduals  who  wish  to  determine 
whether  a  record  is  being  maintained  in 
this  svstem  under  his  or  her  name  or 
other  personal  identifier,  or  wants  to 
dt»termine  the  contents  of  such  record, 
should  submit  a  written  request  or 
apply  in  person  to  the  last  VA  health 
care  facility  where  care  was  rendered. 
.Addresses  of  V'A  health  care  facilities 
may  be  found  in  V'A  Appendix  1  at  the 
end  of  this  document.  Inquiries  should 
include  the  person's  full  name,  social 
securitv  number,  dates  of  employment, 
date(s)  of  ccmtact.  and  return  address. 

RECORD  ACCESS  PROCEDURE: 

Indi\  iduals  seeking  information 
regarding  access  to  and  contesting  of 
re(  ords  in  this  system  may  write  or  visit 
the  V'A  facilitv  location  where  they 
normallv  receive  their  care 

CONTESTING  RECORD  PROCEDURES: 

(.See  Record  Access  Procedures 
al)o\e.) 

RECORD  SOURCE  CATEGORIES: 

R<>cord  siiurces  include:  enrolled 
patients,  patients'  families  and  friends, 
private  medical  facilities  and  their 
clinical  and  administrative  staffs,  health 
(are  professionals.  Patient  Medical 
Records-VA  (24V.\13(i).  Vist.A 
(T^V.-Mi^).  V'.\  health  care  providers, 
and  Call  ('(>nter  nurses  and 
administrative  staff. 

i  K  DiH     11^    _"i'i')(.  i  lied   lU-lO-U^.  8.4,1  ain| 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register,  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Register 

Vol.  67.  No.   198 
Friday  October   H,  2U02 


September  9,  2002,  make  the  following 
correction: 

On  page  57142,  in  the  table,  under  the 
column  titled  "Type  and  grade 
category",  in  the  third  entry  from  the 
top.  the  table  is  corrected  in  part  to  read 
as  set  forth  below. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  996,  997,  998,  and  999 

[Docket  No.  FV02-«96-1  IFR] 

Establishment  of  Minimum  Quality  and 
Handling  Standards  for  Domestic  and 
Imported  Peanuts  Marketed  in  ttie 
United  States  and  Termination  of  the 
Peanut  Marketing  Agreement  and 
Associated  Rules  and  Regulations 

Correction  " 

In  rule  document  02-22700  beginning 
on  page  57129  in  the  issue  of  Monday, 

Minimum  Quality  Standards:  Peanuts  for  Human  Consumption— Whole  Kernels  and  Splits:  Maximum 

Limitations 


Type  and  grade 
category 


Unshelled 

peanuts  and 

damaged 

kernels 

(percent) 


Unshelled 

peanuts, 

damaged 

kemels  and 

minor 

defects 

(percent) 


Fall  through 


Sound  split  and 
broken  kemels 


Sound  whole 
kernels 


Total 


Foreign 
matenals 
(percent) 


Moisture 
(percent) 


Excluding  lots  of  "splits" 


Virginia  with  splits 
(not  more  than 
15%  sound  splits). 


2,50  I  3,00%:  'Vm  inch 
round  screen. 


3.00%;  15,64  X  1 
inch  slot  screen. 


4  00%  Both 
screens. 


,20 


9,00 


[PR  Doc,  C2-22700  Filed  10-10-02;  8:45  am] 
BILUNG  CODE  1505-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0235;  FRL-7198-4] 

Clopyraiid;  Pesticide  Tolerance 

Correction 

In  rule  document  02-24232  beginning 
on  page  60152,  in  the  issue  of 


Wednesday,  September  25.  2002,  make 
the  following  correction: 

On  page  60154,  in  Table  1.  in  the 
second  and  third  entries  from  the 
bottom,  the  table  is  corrected  in  part  to 
read  as  set  forth  below. 
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Guideline  No 
870  5450 


Table  1  — Subchronic.  Chronic,  and  Other  Toxicity  of  Clopyralid 

Stjdy  Type  j  Results 


Dominant  ethai  assay   n         No  evidence  of  treatment  related  resorptions  up  to  400  mg/kg/day  for  5  days 
rats 


870  5550 


In  vitro  unscheduled  DNA       There  was  no  evidence  of  unscheduled  DNA  synthesis  in  initial  or  supplementary  as- 
synthesis  assay  says 


'KK:v.    ;  j   J4J!J  Filed  10-10-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1421 

RIN  0560-AG72 

2002  Farm  Bill  Regulations — Marketing 
Assistance  Loans  and  Loan  Deficiency 
Payments  for  Peanuts,  Pulse  Crops, 
Wheat,  Feed  Grains,  Soybeans  and 
Other  Oilseeds 

AGENCIES:  Commodity  Credit 
Corpurdtmn.  L'SDA. 
ACTION:  Final  Rule. 


SUMMARY:  This  final  rule  implements  a 
portion  of  Title  1  of  th*-  Farm  S(M  uritv 
and  Rural  Investment  Act  of  2002  (the 
2002  Act)  relatmg  to  the  farm 
commoditv  price  support  programs  of 
the  Farm  Ser\K:e  Agency  (FSA)  and 
Commodity  Credit  Corporation  (CCC). 
The  2002  Act  authorizes  Marketing 
Assistance  Loans  and  Loan  Defiriency 
Payments  (LDFI  for  peanuts,  wool, 
mohair,  pulse  crops  (lentils,  small 
chickpeas,  dr\  peas),  wheat,  feed  grains, 
soybeans  and  other  oilseeds.  Peanuts, 
wool,  mijhair  and  pulse  crops,  have  not 
been  eligible  for  these  programs  pri(jr  to 
enactment  of  this  law  and  this  rule  adds 
these  new  commodities  Other 
provisions  of  the  2002  Act  will  be 
implemented  under  separate  rules.  The 
intended  effect  of  this  rule  is  to 
implement  legislative  requirements,  add 
new  crops  to  those  eligible  for 
assistance  and  increase  the  number  of 
farm  operators  who  may  receive  FSA 
and  C.C.C  program  benefits, 
EFFECTIVE  DATE:  CJctober  8,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Graciv  Biii)errv,  Director,  Price  .Support 
Division.  F.SA/USDA.  .STOP  0,512,  1400 
Independence  .Ave  S\V..  Washington, 
DC  20250-0512;  telephone  (202)  720- 
7901;  facsimile  (202)  690-3,307;  e-mail: 
Gmdv  Bilbfrr\'(i\v(l(usd(i.gnv  Persons 
with  disabilities  who  require  alternative 
means  of  communication  (Braille,  large 
print,  audio  tape,  etc)  should  contact 
the  L'SDA  Target  Center  at  (202)  720- 
2600  (voice  and  TDD), 
SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  leoiit  J  of  the  2002  Act 
requires  that  the  regulations  necessarv' 
to  implement  Title  !  of  the  2002  .\t:t  arr 
to  be  promulgated  without  regard  t(j  the 
notice  and  comment  provisions  of  5 
U,S,C,  553  or  the  Statement  of  Policv  of 
the  Secretary  of  .-Kgriculture  effective 
luly  24.  1971.  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 


These  regulations  are  thus  issued  as 
final 

Executive  Order  12866 

This  final  rule  is  economically 
significant  according  to  E.xecutive  Order 
12866  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
iOMB)  A  cost-benefit  assessment  of  the 
changes  made  by  this  rule  was 
completed  and  is  summarized  after  the 
background  section. 

Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
assistance  program  in  the  Catalog  of 
Federal  Domestic  Assistance  to  which 
this  final  rule  applies  is  10.051 — 
Commodity  Loans  and  Loan  Deficiency 
P<i\inents 

Regulatory  Flexibility  Act 

The  Kegulatorv  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Office  of  the  Secretary.  FSA  and  CCC 
are  not  required  bv  5  L^S.C,  553  or  any 
other  law  to  publish  a  notice  of 
propr)sed  rulemaking  for  the  subject 
matter  of  this  rule. 

Environmental  Review 

.An  environmental  assessment  is  being 
( fimpleted  to  consider  the  potential 
inip<uts  of  this  prr)posed  action  on  the 
human  environment  in  acc:ordance  with 
the  provisions  (if  the  National 
Environmental  Policv  Act  of  1969 
(\hPA),  42  use,  4321  rt  spq  .  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  anci  FS.A's  regulations  for 
complianc  e  with  NEPA.  7  C:FR  part  799. 
Secti(jn  1601  of  the  2002  .Act  mandated 
that  these  regulations  be  promulgated 
no  later  than  90  da\  s  after  the  law's 
enactment   Further,  this  rule  affects  a 
large  number  of  agricultural  producers 
who  are  dependent  upon  its  provisions 
for  income  support  and  need  to  know  of 
its  details  as  so(5n  as  possible  because  it 
has  a  profound  effect  on  their  planting 
and  marketing  decisions.  Thus.  FS.A  and 
CCC.  are  attempting  to  satisfy  both  the 
Congressional  mandate  and  their  public 
missions  b\  publishing  this  rule  now. 
while  continuing  a  good  faith  effort  to 
comply  with  NEP.-\  in  as  timely  a 
fashion  as  possible,  given  the  above- 
mentioned  statutor\-  and  mission 
requirements.  .A  c;opy  of  the  draft 
environmental  assessment  will  be  made 
available  for  public  review  and 
comment  upon  request. 

E.xecutive  Order  12778 

The  final  rule  has  been  reviewed 
under  Executive  Order  12778,  This  rule 
preempts  State  laws  that  are 
inconsistent  with  its  provisions.  This 


rule  is  not  retroactive.  Before  any 
judicial  action  may  be  brought  regarding 
this  rule,  all  administrative  remedies 
must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to 
Executive  Order  12372.  which  requires 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  dune  24.  1983). 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (LJMRA)  does  not 
apply  to  this  rule  because  the  Office  of 
the  Secretar\'.  FSA  and  CCC  are  not 
required  by  5  LIS.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  about  the  subject  matter  of 
this  rule.  Further,  this  rule  imposes  no 
unfunded  mandates,  as  define  in 
UMRA.  on  any  local.  State,  or  tribal 
government  or  the  private  sector. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

.Secfi(m  1601(c)  of  the  2002  Act 
requires  that  the  regulations  necessarv' 
to  implement  Title  I  of  the  2002  Act 
must  be  issued  within  90  days  of 
enactment  and  that  such  regulations 
shall  be  issued  without  regard  to  the 
notice  and  comment  provisions  of  5 
LI.S.C.  553.  Section  1601(c)  also  requires 
that  the  Secretan.'  use  the  authority  in 
section  808  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121)  (SBREFA). 
which  allows  an  agency  to  forgo 
SBREFA's  usual  60-day  Congressional 
Review  delay  of  the  effective  date  of  a 
major  regulation  if  the  agency  finds  that 
there  is  a  good  cau.se  to  do  so.  These 
regulations  affect  the  planting  and 
marketing  decisions  of  an 
extraordinarily  large  number  of 
agricultural  producers.  Accordingly, 
this  rule  is  effective  upon  the  date  of 
filing  for  public  inspection  by  the  Office 
of  the  Federal  Register, 

Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
provides  that  the  promulgation  of 
regulations  and  the  administration  of 
Title  I  of  the  2002  Act  shall  be  made 
without  regard  to  chapter  5  of  title  44 
of  the  Linited  States  Code  (the 
Paperwork  Reduction  Act),  Accordingly, 
these  regulations  and  the  forms,  and 
other  information  collection  activities 
needed  to  administer  the  program 
authorized  by  these  regulations,  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 
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Govemment  Paperwork  Elimination 
Act 

FSA  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 
Act  (GPEA)  and  the  Freedom  to  E-File 
Act,  which  require  Govemment 
agencies  in  general,  and  FSA  in 
particidar,  to  provide  the  public  the 
option  of  submitting  informatiflfi  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  The 
forms  and  other  information  collection 
activities  required  for  participation  in 
the  program  are  not  yet  fully 
implemented  for  the  public  to  conduct 
business  with  FSA  electronically. 

CurrenUy,  however,  loan  application 
forms  are  available  electronically 
through  the  USDA  eForms  website  for 
downloading.  The  regulation  is 
available  at  FSA's  Price  Support 
Division  internet  site.  Appfications  may 
be  submitted  at  the  FSA  county  offices, 
by  mail  or  by  FAX.  At  this  time, 
electronic  submission  is  not  available. 
Full  development  of  electronic 
submission  is  underway. 

Background 

The  2002  Act  provides  for  Marketing 
Assistance  Loans  and  Loan  Deficiency 
Payments  (LDP's)  for  the  2002  through 
2007  crop  years.  Marketing  Assistance 
Loans  and  Loan  Deficiency  Payments 
are  intended  to:  (1)  Minimize  potential 
loan  forfeitures;  (2)  subsequent 
govemment  acctimulation  of  stocks;  (3) 
minimize  the  cost  incurred  by  the 
Federal  Govemment  in  storing  the 
conunodity  and;  (4)  allow  a  commodity 
produced  in  the  United  States  to  be 
marketed  freely  and  competitively  both 
domestically  and  intexpationally. 

Producers  of  commodities  that  are 
eligible  for  loans  can  request  marketing 
assistance  loans  or  LDP's  on  their 
harvested  commodities.  Eligible 
producers  request  loans  and  LDP's  on  or 
before  the  final  loan  availability  date  for 
the  applicable  conunodity.  Marketing 
assistance  loans  are  9-month  loans. 
Producers  may  repay  the  loan  at  a  rate 
that  is  less  than  the  original  loan  rate 
plus  interest  when  market  prices  are 
below  the  commodity  loan  rates,  which 
are  established  by  law.  Marketing 
assistance  loans  accomplish  two 
objectives.  First  they  provide  producers 
with  interim  financing  by  providing 
money  for  continued  farming  operations 
while  not  requiring  the  crop  to  be 
marketed  diuing  a  period  which 
commonly  coincides  with  a  producer's 
peak  labor  demands.  Second,  they 
facilitate  the  orderly  marketing  and 
distribution  of  loan  eligible 
commodities  throughout  the  year,  since 
it  gives  the  producer  another  option 


beyond  sale  of  the  crop  whenever  funds 
may  be  needed. 

As  an  alternative  to  a  marketing 
assistance  loan,  a  producer  may  obtain 
an  LDP  on  their  crop.  An  LDP  is 
available  to  a  producer  who,  although 
eligible  to  obtain  a  marketing  assistance 
loan,  agrees  to  forgo  a  marketing 
assistance  loan  for  the  commodity  in 
return  for  an  LDP.  The  payment  is  the 
established  loan  rate  for  the  applicable 
loan  commodity  less  the  repayment  rate 
multiplied  by  the  eligible  quantity  of  the 
commodity.  The  specific  material 
changes  made  to  the  marketing 
assistance  loan  and  LDP  programs  by 
the  2002  Act  being  implemented  in  this 
rule  are  as  follows: 

Loan  Commodities  Eligible 

The  previous  law  that  authorized  FSA 
and  CCC  to  make  marketing  assistance 
loans  was  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act).  The  1996  Act  limited 
marketing  assistance  loans  to  wheat, 
feed  grains,  oilseeds,  cotton  and  rice. 
The  specific  oilseeds  were  eligible  for 
marketing  assistance  loans,  including 
sunflower,  flaxseed,  canola,  rapeseed, 
safflower  seed,  mustard  seed,  crambe, 
and  sesame  seed. 

The  2002  Act  also  authorizes 
marketing  assistance  loans  for  wheat, 
feed  grains,  oilseeds,  cotton  and  rice. 
However,  using  the  2002  Act  authority, 
USDA  annoimced  that  loan  eligible 
oilseeds  for  the  2002  crop  year  will  be 
simflower,  flaxseed,  canola,  rapeseed, 
safflower  seed  and  mustard  seed.  Thus, 
crambe  and  sesame  seed  are  NOT 
eligible  loan  commodities  for  the 
marketing  assistance  loan  and  LDP 
programs. 

More  significantiy,  the  2002  Act 
extended  eUgibility  for  marketing 
assistance  loans  and  LDP's  to  peanuts, 
wool,  mohair,  honey,  small  chickpeas, 
lentils,  and  dry  peas.  The  2002  Act 
refers  to  these  new  loan  commodities  as 
"first  time'  loan  conunodities  in  section 
1205(f)(1).  The  revisions  necessary  to 
incorporate  these  new  commodities  into 
the  programs  covered  by  7  CFR  part 
1421  are  made  throughout  this  rule,  and 
several  major  crop  specific  revisions  are 
discussed  below.  Conforming  changes 
are  being  made  to  other  CCC  regulations 
in  distinct  final  rules  as  a  result  of  these 
expanded  commodity  provisions  of  the 
2002  Act. 

Other  Eligibility  Requirements  for 
Producers 

The  2002  Act  also  added  conditions 
for  a  producer  to  receive  a  marketing 
assistance  loan  or  LDP.  The  major 
requirement  added  is  that  producers 
must  report  all  cropland  on  the 


applicable  farm  in  which  the  eligible 
loan  commodity  is  produced.  Another 
restriction  is  that  the  producer  must  be 
in  compliance  with  all  wetland 
conservation  requirements  and  other 
applicable  conservation  programs. 

Another  change  that  affects  both  the 
crop  and  producer  who  may  be  eligible 
is  that  program  eligibility  is  no  longer 
linked  to  "contract"  conmiodities.  The 
term  "contract"  commodities  refers  to 
provisions  in  the  1996  Act  authorizing 
marketing  assistance  loans  to  eligible 
producers  who  produced  conunodities 
on  a  farm  covered  by  a  Production 
Flexibility  Conti^ct  (PFC).  The  2002  Act 
terminated  the  PFC  program  and 
authorizes  marketing  assistance  loans  to 
eligible  producers  of  any  eligible  loan 
commodity  produced  on  a  farm  for  the 
2002  through  2007  crop  years  covered. 
Thus,  farms  are  not  required  to  be 
covered  by  a  PFC  to  be  eligible.  This 
relaxed  requirement  also  applies  to 
2001-crop  marketing  assistance  loans. 
Thus,  conunodities  produced  in  2001  on 
a  farm  not  covered  by  a  PFC  are  eligible 
for  LDP's. 

Beneficial  Interest 

As  used  in  this  rule  beneficial  interest 
in  a  commodity,  means  that  all  of  the 
following  remain  with  the  producer:  (1) 
Control  of  the  commodity;  (2)  risk  of 
loss;  (3)  title  to  the  commodity. 
Beneficial  interest  requirements  remain 
unchanged  for  most  loan  conunodities, 
and,  typically,  all  producers  must  retain 
beneficial  interest  in  the  commodity 
offered  as  collateral  for  a  marketing 
assistance  loan  or  LDP.  However,  the 
2002  Act  provides  special  treatment  for 
2001-crop  and  the  "first  time"  loan 
commodities.  Producers  who  lost 
"beneficial  interest"  in  an  eligible  2001 
commodity  before  applying  for  a  loan  or 
LDP  on  that  crop,  may  be  eligible. 
Furthermore,  producers  of  2002-crop 
wool,  mohair,  honey,  dry  peas,  lentils. 
and  small  chickpeas  who  lost  beneficial 
interest  in  the  2002  crop  prior  to 
pubhcation  of  the  regulations  are  also 
eligible  for  LDP's.  Likewise,  producers 
of  2002  crop  peanuts  who  before 
applying  for  a  loan  or  LDP  lost 
beneficial  interest  in  a  2002  crop  of 
peanuts  are  eligible  for  LDP's.  Producers 
must  request  the  LDP  on  or  before  the 
applicable  final  loan  availability  date 
which  is  January  31,  2003.  for  peanuts. 
For  those  LDP  requests  submitted  after 
beneficial  interest  has  been  lost,  the  LDP 
rate  will  be  based  on  the  date  it  was  lost. 
The  exemptions  provided  in  the  2002 
Act  are  limited  to  those  specified  here. 
Beneficial  interest  must  be  maintained 
in  order  to  receive  a  loan  or  an  LDP  in 
2003  and  subsequent  crop  years. 
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Hay,  Silage  and  Unshorn  Pelts 

The  1996  Act  authorized  marketing 
assistance  loans  or  LDP's  for  hay  or 
silage.  However,  the  2U02  Act.  limits 
hav  or  silage  and  unshorn  pelts  derived 
from  lambs  to  being  eligible  for  an  LDP 
only. 

Warehouse  Licensing  Requirements 

Eligible  loan  commodities  offered  as 
collateral  for  marketing  assistance  loans 
must  be  stored  in  an  on-farm  storage 
structure  or  warehouse  approved  by 
CCC.  As  the  programs  were 
administered  under  the  1996  Act, 
unlicensed  storage  facilities  were  not 
approved  for  storing  collateral  for  a 
marketing  assistance  loan.  The  2002  Act 
authorizes  loan  commodities  serving  as 
marketing  assistance  loan  collateral  to 
be  stored  in  unlicensed  warehouses  if 
the  producer  redeems  the  marketing 
assistance  loan  immediately  with  a 
commodity  certificate 

Treatment  of  First  Time  Loan 
Commodities 

The  2002  Act  directed  USDA  to  make 
■first  time"  loan  commodities  available 
for  marketing  assistance  loans  and 
LDP's.  Thus,  for  the  first  time.  wool, 
mohair,  honev.  peanuts,  lentils,  small 
chickpeas  and  drv  peas  are  eligible  for 
the  marketing  assistance  loan  and  LDP 
programs.  As  with  all  of  the  currently 
eligible  loan  commodities  these  loans 
are  nonrecourse.  Thus,  producers  may 
deliver  the  commodity  pledged  or  repay 
the  loan  at  the  alternative  repavment 
rate,  a  rate  less  than  principal  plus 
accrued  interest   If  such  loans  were,  on 
the  other  hand,  recourse  loans,  they 
would  have  to  be  repaid  with  principal 
plus  interest,  and  the  collateral  could 
not  be  delivered  or  forfeited. 

Wool  and  Mohair 

The  National  Wool  Act  (Wool)  Act 
has  served  as  the  basis  for  the  PSA  and 
CCC  wool  and  mohair  price  support 
programs  from  1955  to  1995.  Public  l^w 
103-130  enacted  in  November.  1993. 
was  passed  by  Congress  especially  to 
phase  out  the  I'SDA  Wool  Act  programs 
over  the  1994  and  1995  marketing  years 
However,  subsequent  legislation 
provided  that  the  Secretary  make 
recourse  loans  for  mohair  produced  in 
1999  and  2000.  Inder  the  recourse 
loans,  producers  had  to  repay  marketing 
assistance  loans  at  principal  plus 
interest  and  commodities  pledged  as 
collateral  for  recour  e  loans  could  not 
be  delivered  or  forfeited  to  settle  a 
outstanding  loan.  The  2002  Act 
provides  for  wool  and  mohair 
nonrecourse  loans.  Thus.  now. 
producers  who  offer  wool  or  mohair  as 
collateral  to  secure  a  nonrecourse  loan 


mav  repav  their  loan  at  the  alternative 
repayment  rate  or  forfeit  the  wool  or 
mohair  to  satisfy  the  loan,  just  like  other 
eligible  commodities. 

Peanuts 

The  2002  Act  made  profound  changes 
to  the  FSA  and  CCC  peanut  program. 
Under  title  III  of  the  Agricultural 
Ad|ustment  Act  of  1938.  USDA 
administered  a  two-tiered  price  support 
program  for  peanuts.  Eligible  producers 
were  limited  to  an  established  quota  for 
domestic  marketing.  The  old  program 
limited  the  producers  ability  to  market 
peanuts  domestically  and  the  old 
peanut  price  support  program 
designated  and  authorized  three  area 
Marketing  Associations  to  manage  the 
commercial  marketing  of  peanuts  grown 
in  the  LIS.  This  program  was  terminated 
bv  the  2002  Act.  which  now  extends  the 
marketing  assistance  loan  and  LDP 
program  coverage  to  peanuts  for  the 
2002  through  2007  crops.  The  2002  Act 
provides  producers  with  the 
responsibility  for  and  fle.xibility  of 
marketing  their  own  peanuts.  Producers 
will  be  more  involved  in  the  orderly 
marketing  of  their  peanuts.  The  2002 
.■\ct  revokes  the  authority  of  the 
Marketing  Associations  to  manage  and 
sell  peanuts  on  behalf  of  the  Commodity 
Credit  (Corporation.  Producers  may 
request  marketing  assistance  loans  from 
FSA.  USDA  will  pay  storage,  and 
associated  costs,  according  to  this  rule, 
for  marketing  assistance  loan  peanuts. 

National  Loan  and  Repayment  Rates 

Congress  announced  the  national  loan 
rates  for  the  2002  through  2007  crop 
years  for  the  eligible  loan  commodities. 
The  loan  rates  specified  by  2002  Act  are 
as  follows; 


2002-03 
crop  year 

2004-07 
crop  year 

Wheat    

Corn           

S2  80/bu 
1  98/t)u 
1.98A)u 
1.88/bu 

I  35/bu 
6  50/cwt 

5  00/T3U 
0  096/lb 
355/ton 
1.00/lb 
040/lb 
4.20/lb 
7.56/cwl 

I I  94/cwl 

6  33/cwt 

S275/bu 
1  95/bu 

Gram  sorghum  

Barley  

Oats     

Rice                   

1  95/bu. 
1. 85/bu 
1  33/bu 
6  50/cwt 

Soytjeans  

Other  oilseeds    .    . 
Peanuts         

5.00/bu. 
0093/lb 
355/ton 

Graded  wool  

1  00/lb 

Nongraded  wool  

Mohair                 

040/lb 
4  20/lb 

Small  chickpeas  

Lentils           

Dry  peas  

7.43/rwt 
1 1  72/cwt. 
622'cwt 

The  2002  through  2007  crop  year 
loans  rates  were  increased  for  wheat, 
corn,  grain  sorghum,  and  oilseed  from 
those  provided  in  the  1996  Act. 

In  addition,  the  Secretary  may 
differentiate  other  oilseed  loan  rates  to 


reflect  market  price  relationships  among 
the  different  other  oilseed  types — an 
authority  not  provided  in  the  1996  Act. 
To  the  extent  practicable,  USDA  will 
make  adjustments  to  ensure  "weight 
averaged"  base  county  loan  rates  are 
consistent  and  reflect  current  market 
conditions.  Also,  the  basis  for 
adjustments  to  base  county  loan  rates, 
will  be  used  when  determining 
alternative  repayment  rates  for  the 
applicable  loan  commodity,  considering 
location  and  quality  of  the  loan 
commodities.  Beyond  adjustments  for 
market  conditions,  the  Secretary  may 
adjust  repayment  rate  as  necessary  to 
minimize  loan  forfeitures,  minimize  the 
Federal  Government-owned  inventory 
of  the  commodities,  minimize  the 
storage  costs  incurred  by  the  Federal 
Government  domestically  and 
internationally,  and  minimize 
discrepancies  in  marketing  loan  benefits 
between  States  and  counties. 

Payments  In  Lieu  Of  Loan  Deficiency 
Payments  For  Grazed  Acreage 

The  2002  Act  also  provides  a  new 
payment  program  for  producers  who 
graze  livestock  on  land  that  may 
otherwise  be  used  to  produce  LDP 
eligible  crops,  also  known  as  "graze- 
out  "  provisions.  Producers  who  would 
be  eligible  for  a  wheat,  barley,  oats,  or 
triticale  LDP  but  instead  use  those 
planted  crops  to  graze  livestock  will  be 
eligible  for  LDP's  if  they  agree  to  forgo 
harvesting  of  that  acreage.  The  yield  for 
the  purposes  of  calculating  the  payment 
on  graze-out  wheat,  barley  and  oats  are 
those  established  for  direct  payments 
under  the  Direct  and  Counter-Cyclical 
Pavment  Program  (DCP)  authorized  by 
the  2002  Act  (7  U.S.C.  7913).  The 
payment  yield  for  triticale  is  the  farm's 
wheat  payment  yield  for  direct 
payments  under  the  DCP.  For  farms 
where  a  program  payment  yield  is 
unavailable,  USDA  will  establish  an 
appropriate  payment  yield  considering 
the  yields  applicable  to  the  commodity 
for  at  least  three  similar  farms.  The 
payment  amount  per  commodity  is  the 
payment  rate  multiplied  by  the  payment 
yield,  multiplied  by  the  number  of  acres 
grazed.  Triticale  will  be  based  on  the 
predominant  class  of  wheat  in  the 
county.  Graze-out  acreage  planted  to 
this  wheat,  barley,  oat,  or  triticale  will 
not  be  eligible  for  an  indemnity 
payment  under  the  Federal  Crop 
Insurance  Act  (7  U.S.C.  1501  et  seq.)  or 
a  payment  under  the  noninsured  crop 
disaster  assistance  program  under 
section  196  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996  (7 
U.S.C.  7201  note). 


Federal  Register /Vol  67,  No.  198 /Friday,  October  11.  2002 /Rules  and  Regulations  63509 


Cost/Benefit  Assessment  Summary 

The  changes  made  by  the  2002  Act 
will  have  a  significant  impact  on  CCC 
and  FSA  funding  and  expenditures.  The 
2002  Act  expands  eligibility 
considerably  for  marketing  assistance 
loans,  loan  deficiency  payments  and  the 
price  support  programs  governed  by  the 
regulations  amended  by  this  rule.  Also, 
while  the  loan  rate  for  soybeans  is 
decreased,  the  rate  for  wheat,  barley, 
and  com  is  increased,  and  other  eligible 
crops  are  added,  such  as  pulse  crops, 
and  peanuts.  The  net  fiscal  impact  of 
the  changes  made  by  the  2002  Act  and 
promulgated  by  this  rule  compared  with 
continuing.1996  Act  provisions  will  be 
to  increase  governmental  outlays  as 
shown  in  the  Table  1. 

Table  1.— Average  Annual  Change 
IN  Government  Outlays  by  Pro- 
I        GRAM,  Fiscal  Years  2002-2007 

[In  million  of  dollars] 


Program 


Average ' 


Loan  Rates  for  Covered  Com- 
modities-   

Loan  Deficiency-like  Payments 
for  Grazed— Wheat,  Barley, 
Oats 

Triticale  

Pulse  Crops'  

Wool  and  Mohair  

Honey  

Peanuts 


859 


12 
26 
18 
2 
80 
997 


Total 


1.994 


'  Average  annual  outlay  change. 

-Includes  wheat,  com,  grain  sorghum,  bar- 
ley, oats,  upland  cotton,  rice,  soyt>eans.  and 
other  oilseeds. 

"  Dry  peas,  lentils,  and  small  chickpeas. 

Covered  Commodities,  Except  Other 
Oilseeds 

Outlays  for  marketing  assistance  loan 
and  loan  deficiency  payments  are 
projected  to  average  about  $4.1  billion 
during  FY's  2002-2007.  The  outlays 
progressively  decline  during  the  period. 
Market  prices  for  each  commodity  are 
estimated  to  increase  in  this  period, 
eroding  LDP  rates  and  marketing  loan 
benefits.  For  some  crops,  outlays 
disappear  completely  by  2007.  Outlays 
for  marketing  assistance  loans  and 
LDP's  are  projected  to  be  about  $859 
million  higher  per  year  than  they  were 
under  the  1996  Act.  The  increase  is 
mainly  due  to  higher  loan  rates  (except 
for  rice).  Soybean  projected  loan  outlays 
decrease  because  soybean  acreage  is 
projected  to  shift  to  other  crops,  demand 
remain  constant,  soybean  supplies 
decrease  and  prices  increase,  according 
to  capitalist  market  forces.  For  rice,  the 
loan  rate  is  imchanged  and  projected 
loan  outlays  decline  slightly. 


Other  Oilseeds 

Setting  Differentiated  National  Loan 
Rates 

Market  prices  vary  substantially 
among  the  various  types  of  other 
oilseeds  (oil-type  sunseed,  other-type 
(confection)  sunseed,  flaxseed,  canola, 
rapeseed,  safflower,  and  mustard  seed). 
The  1996  Act  required  that  loan  rates  be 
set  "individually"  for  the  other  oilseed 
types  based  on  the  all-sunflower  seed 
price.  The  2002  Act  gives  the  Secretary 
the  latitude  necessary'  to  differentiate 
other  oilseed  loan  rates  to  reflect  market 
price  relationships  among  the  different 
other  oilseed  types. 

Setting  loan  rates  to  reflect  market 
price  relationships  among  the  other 
oilseed  types  reduces  past  market 
distortions  that  have  resulted  from  using 
a  single  loan  rate  for  all  the  other 
(minor)  oilseeds  types.  Loan  rate-driven 
distortions  occur  during  low-price 
periods  when  large  LDP's  for  the  lower- 
valued  oilseeds  (oil-type  sunflower 
seed,  canola,  and  flaxseed)  have  the 
undesirable  effect  of  creating  incentives 
to  shift  acreage  away  from  the  higher- 
valued  oilseeds  (confection  sunflower 
seed  and  safflower). 

Establishing  differentiated  other 
oilseed  loan  rates  eliminates  the 
incentive  to  shift  acreage  from  higher- 
valued  to  lower-valued  oilseeds.  This  is 
particularly  important  for  sunseed 
where  low  prices  and  high  oil-type 
sunseed  LDP'S  during  recent  years 
resulted  in  USDA  setting  2000  and  2001 
loan  and  loan  repayment  rates  equal  for 
oil-type  and  confection  sunseed. 
(Confection  repayment  rates  were  not 
allowed  to  drop  more  than  S3. 00  per 
cwt.  below  loan  rates,  thus  limiting 
confection  LDP'S  to  53.00  per  cwt.). 
This  change  was  necessary  to  maintain 
confection  sunseed  acreage  as  oil-type 
sunseed  LDP'S  raised  relative  per-acre 
returns  to  levels  that  discouraged 
confection  planting. 

The  announced  2002  loan  rates  for 
oil-type  and  confection  sunseed  reflect 
a  S2.95-per-cwt.  spread  at  the  national 
level.  This  spread  is  consistent  with  the 
spread  that  existed  during  the  early 
1990's  before  the  loan  program  began  to 
distort  sunseed  plantings  and  prices.  It 
also  establishes  a  guaranteed  price 
spread  that  the  sunseed  industry 
indicates  is  critical  to  maintaining  a 
balance  of  production  between  the 
sunseed  tvpes. 

Differentiating  other  oilseed  loan  rates 
based  on  market  price  relationships  is 
projected  to  cost  less  than  setting  all 
other  oilseed  loan  rates  at  the  same  level 
over  the  7-year  life  of  the  2002  Act. 
Other  oilseed  loan  program  outlays  are 
projected  to  average  $24  million  per 


vear  for  crop  years  2002-2007.  Loan 
program  outlays  under  the  alternative  of 
setting  loan  rates  at  the  same  level  are 
projected  to  average  S48  million  per 
year. 

The  use  of  market-based  loan  rates  is 
expected  to  reduce  canola.  flaxseed,  and 
oil-type  sunseed  acreage  and  increase 
confection  sunseed.  mustardseed,  and 
safflower  acreage.  This  will  bring 
acreage,  production,  and  prices  among 
the  other  oilseeds  more  in  line  with 
market  demand.  Planted  acreage  is 
expected  to  average  about  250.000  acres 
lower  for  crop  years  2003-2007  than  it 
would  be  under  a  single  loan  rate.  This 
represents  a  relatively  small  5-percent 
annual  reduction  in  total  other  oilseed 
acreage.  Historically,  other  oilseed 
acreage  has  varied  widely.  Since  1995. 
plantings  have  ranged  from  3.2  million 
acres  in  1996  to  5.4  million  acres  in 
1999 

Designating  Other  Oilseeds  Eligible  for 
Loans  and  LDP 

Crambe  is  not  designated  as  an  "other 
oilseed"  under  the  2002  Act.  although  it 
was  loan-eligible  under  the  1996  Act  for 
crop  years  1999.  2000  and  2001.  This 
change  is  expected  to  eliminate 
3367,000  in  loan  program  outlays 
during  the  2002-2007  crop  years.  Some 
of  these  savings  will  be  offset  as 
producers  shift  production  into  other 
covered  commodities.  Without  the 
substantial  level  of  price  support 
provided  to  crambe  during  recent  years, 
acreage  is  expected  to  continue  to 
decline.  Crambe  plantings  have 
declined  from  42.000  acres  in  1998  to  an 
estimated  14,000  acres  for  2002.  Lack  of 
designation  as  an  other  oilseed  will 
eliminate  the  potential  of  an  additional 
SI. 3  million  in  projected  direct 
pavments  to  crambe  producers  during 
the  life  of  the  2002  Act. 

Sesame  also  is  not  designated  as  an 
other  oilseed  under  the  2002  Act.  It  was 
designated  as  loan-eligible  under  the 
1996  Act  for  crop  years  2000  and  2001. 
Because  of  its  relatively  high  price, 
sesame  has  not  generated  any  loan 
program  benefits  and  was  not  expected 
to  under  the  2002  Act.  even  if  it  were 
designated  as  loan-eligible.  Lack  of 
designation  as  an  "other  oilseed.  "  will 
eliminate  the  potential  for  a  projected 
5210,000  in  direct  payments  to  sesame 
producers. 

Wool  and  Mohair 

USDA  does  not  publish  official  wool 
or  mohair  supply-use-price  projections. 
Private  analysts  and  university 
researchers  expect  that  sheep  and  lamb 
numbers  in  the  United  States  will 
continue  on  a  long-term  downward 
trend.  Falling  domestic  demand  for 
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Umb  meat  and  strong  competition  from 
imports  of  foreign  lamb  will  weigh  nn 
domestic  production.  Falling  numbers 
of  sheep  and  a  focus  on  selection  of 
sheep  based  on  meat  attributes  are 
expected  to  result  in  falling  wool 
production  for  the  foreseeable  future 
However,  tightening  supplies  of  wool, 
both  domesticallv  and  abroad,  are 
expected  to  result  in  a  slow  rebound  in 
wool  prices  from  their  current 
depressed  levels.  Consequently,  wool 
program  outlays  are  expected  to 
decTease  in  subsequent  years.  Mohair 
production,  prices  and  program  outlays 
are  expected  to  follow  a  similar  path. 
Wool  program  costs  are  expected  to 
range  from  about  S25  million  in  2002  to 
S6.4  millicm  in  2007  Mohair  program 
costs  are  expected  to  range  from  about 
S3. 6  million  in  2002.  to  S2  0  million  m 
2007.  Government  outlays  are  expected 
to  increase  producer  income  about  S28 
million  in  the  initial  pnigram  vear. 
declining  steadilv  to  about  SH  4  million 
in  2007.  Neither  domestic  use  nor 
exports  of  wool  and  mohair  are 
expected  to  be  significantly  impacted  by 
the  program. 

Pulses  (Drv  Peas.  Lentils,  and  Small 
Chickpeas) 

The  2002  Act  provides  nonrecourse 
marketing  assistance  loans  and  loan 
deficiencv  pavments  to  drv  peas,  lentils 
and  small  chickpeas  for  the  first  time  It 
is  likelv  that  the  availabilitv  of  these 
provisions  will  increase  the  supply  for 
the  2002-2007  crops  of  dry  peas  and 
lentils  resulting  in  a  minor  decrease  in 
wheat  production.  Small  chickpea 
production  is  expected  to  be  unchanged 
due  to  planting  flexibilitv  provisions 
with  no  change  in  expected  returns 
including  program  benefits  Producers 
of  dr\-  peas  and  lentils  are  expected  to 
receive  additional  marketing  loan/loan 
deficiencv  benefits  of  .Sl5tj  million  over 
the  2002-2007  period.  Wheat  producers 
will  receive  5374  million  less  in  benefits 
(loan  outlavs — SI  5  million  lower  and 
counter-cvclical  payments — S3 59 
million  lower)  as  the  decline  in  acreage 
increases  the  market  price  of  wheat 
which  lowers  its  LDP  and  counter- 
cvclical  pavment  rates.  Hence,  a  net 
decrease  of  S218  million  in  program 
outlavs  is  expected.  Likewise,  taxpayer 
burden  will  decrease  by  S218  million 
over  the  same  period  Even  though  food 
use  demand  for  dry  peas  and  lentils  is 
believed  to  be  relatively  price-inelastic:, 
consumers  are  expected  to  gain  SI 2 
million  in  additional  income  over  the 
program  period  due  to  lower  expected 
prices.  The  cost  savings  for  feed 
purchases  to  livestock  producers  is 
expected  to  total  SI 3  million  over  the 


program  period  as  increases  in  feed  pea 
production  reduce  prices. 

Loan  Deficiency-like  Payments  for 
Grazeil  Acreage  of  Wheat.  Barley,  Oats, 
and  Triticale 

The  2002  Act  makes  wheat,  barley, 
oats  and  triticale  available  for  grazing 
LDP's  if  the  commodity  is  grazed.  It  is 
assumed  that  the  availability  of  grazing 
LDPs  will  not  affect  the  supply, 
liemand.  and  price  of  these  commodities 
tor  the  2002-2007  crops.  Thus,  these 
(  ommodities  LDP  rates  will  not  be 
impacted  Producers  are  expected  to 
re<:eive  grazing  LDPs  of  S71  million 
over  the  2002-2007  period,  increasing 
projected  total  revenues  the  same 
amount.  The  additional  grazing  LDP's 
also  increase  program  outlays  and. 
therefore,  taxpayer  burden  by  S71 
million  over  the  same  period.  The 
consumer  impact  will  be  negligible 
because  crop  and  livestock  prices  are 
exp€K:ted  to  be  unchanged.  Thus,  food 
prices  will  not  change. 

Peanuts 

Under  the  previously  existing  USDA 
peanut  program  producers  delivered  the 
peanuts  to  a  buying  point  where  the 
[)eanuts  were  graded  and  a  check  was 
written  based  on  the  weight  of  the 
peanuts  adjusted  for  grade  and  minus 
fees.  Quota  peanuts  received  S610  per 
ton  and  additional  peanuts  received  a 
lower  support  rate  (SI 32  in  2001). 
Cimtract  additional  peanuts  for  export 
received  a  price  less  than  S610  but 
generallv  above  the  additional  support 
price  The  storage  of  loan  collateral  was 
paid  by  one  of  three  Marketing 
Associations  (Associations)  authorized 
under  the  previous  statute.  The 
Associations  managed  the  peanuts  and 
anv  profits  or  loss  were  passed  on  to  the 
produc:ers  of  quota  peanuts.  Any  losses 
incurred  under  the  program  were  paid 
the  following  vear  bv  an  assessment  on 
producers. 

The  new  2002  Act  peanut  program 
rei^uires  producers  to  be  more  involved 
in  the  marketing  process.  They  can 
applv  for  a  market  assistance  loan  and 
place  the  peanuts  in  storage,  request  a 
loan  defic;iencv  payment  or  sell  the 
peanuts  commercially.  Peanuts  placed 
under  loan  can  be*  redeemed  by  the 
producer  prior  to  loan  maturity,  and 
sold  to  commercial  handlers.  The  loan 
will  he  repaid  at  a  rate  determined  by 
the  Secretarv'  of  Agriculture.  If  the 
peanuts  are  not  redeemed  they  will  be 
forfeited  and  become  the  propertv  of 
CCC. 

Producer  income  is  not  expected  to 
decline  significantly  under  the  new 
program  despite  the  gap  between  the 
S355  loan  rate  and  the  old  S610  support 


price.  Under  the  2002  Act  producers 
mav  receive  funds  from  three  sources 
other  than  the  marketing  loan  or  the 
loan  deficiency  payment.  These  include 
a  direct  payment  of  S36  per  ton. 
compensation  for  lost  quota  at  a  rate  of 
1 1  cents  per  pound  per  year  for  5  years, 
and  a  counter-cyclical  payment  equal  to 
the  difference  between  the  market  price 
(or  market  loan  rate  if  it  is  higher)  plus 
the  direct  payment  of  S36  per  ton  and 
the  S495  target  price.  DCP  is  being 
promulgated  under  a  rule  to  follow  this 
one.  Furthermore,  all  of  the  peanuts 
produced  are  eligible  for  the  S355  per 
ton  marketing  assistance  loan  or  an  LDP. 
Under  the  old  program  the  average  price 
received  bv  the  producer  was  a  blend  of 
the  S610  quota  support  for  quota 
peanuts,  the  contract  additional  price 
and  the  support  price  for  additional 
peanuts. 

Total  peanut  production  is  expected 
to  increase  slightly  under  the  new- 
program.  Consumers  may  pay  slightly 
less  for  peanut  products  because  of  the 
projected  lower  peanut  prices  paid  by 
manufacturers.  However,  because  of  the 
very  inelastic  price  elasticity  of  demand 
for  peanuts,  this  is  expected  to  be 
insignificant. 

Shellers  and  manufacturers  will  be 
paving  significantly  less  for  peanuts 
under  the  2002  program.  The  actual 
price  they  pay  will  be  determined  by  the 
market  price  of  peanuts,  which  is 
expected  to  be  significantly  below  the 
S610  support  price  under  the  old 
program. 

Tne  loan  repayment  rate  established 
bv  the  Secretarv  will  to  some  degree 
influence  the  market  price  for  peanuts. 
This  price  will  be  determined  on  a 
weeklv  basis  after  several  factors  are 
evaluated.  These  factors  may  include, 
but  not  be  limited  to.  marketing  loan 
activitv.  domestic  commercial  prices 
and  price  and  sales  activity  in  the 
Western  Europe  and  other  international 
peanut  markets.  The  process  will  be 
evaluated  on  a  continuous  basis  and 
refined,  as  better  information  becomes 
available. 

It  is  likely  that  the  supply  of  peanuts 
will  meet  the  demand  for  domestic 
edible  peanuts  in  the  U.S.  This  market 
is  relatively  stable  and  grows  at  about 
the  same  rate  as  the  general  population. 
Any  significant  growth  in  the 
production  of  U.S.  peanuts  will  be  in 
the  export  sector.  This  market  will 
depend  on  the  world  equilibrium 
market  price  of  peanuts. 

The  cost  of  marketing  loans  will  be 
the  cost  of  handling  and  storing  the 
peanuts  during  the  9-month  loan  period 
plus  anv  loses  incurred  disposing  of 
forfeited  peanuts.  The  storage  and 
handling  costs  have  been  estimated  by 
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the  Congressional  Budget  Office  at  $74 
million  during  the  2002-2007  period. 
The  cost  of  the  loan  deficiency  portion 
of  the  program  has  been  estimated  at 
$406  million  over  the  2002-2007 
period.  Because  food  use  demand  for 
peanuts  is  extremely  price  inelastic, 
consumers  are  expected  to  gain  little  in 
additional  income  over  the  program 
period,  but  peanut  prices  are  not 
expected  to  drop. 

There  are  many  aspects  of  the  2002 
Act  that  make  the  cost  of  the  program 
open-ended.  There  is  no  limit  on  the 
amoimt  of  peanuts  that  can  be 
produced.  The  price  of  peanuts  wrill  be 
determined  in  the  market  place  and  the 
cost  of  the  LDP  and  the  coimter-cychcal 
payments  could  be  significantly  above 
the  $406  million  if  production  increases 
and  prices  drop.  U.S.  peanuts  are 
currently  moving  into  international 
trade  at  about  $200  per  farmer  stock 
short  ton,  well  below  the  average  loan 
rate  of  $355.  Thus,  while  these  estimates 
are  valid  based  on  what  the  Agency 
knows,  the  real  economic  effects  of  the 
new  peanut  program  are  very  likely  to 
vary. 

For  specific  details  or  further 
information  regarding  the  cost/benefit 
assessment  contact  Mr.  Phil  Sronce  at 
202-720-2711. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Price  support  programs.  Reporting  and 
record  keeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  1421  is  amended 
as  set  forth  below. 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES— 
MARKETING  ASSISTANCE  LOANS 
AND  LOAN  DERCIENCY  PAYMENTS 
FOR  THE  2002  THROUGH  2007  CROP 
YEARS 

1.  The  authority  citation  for  7  CFR 
part  1421  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  7231-7237  and  7931  et 
seq.;  15  U.S.C.  714b,  714c. 

2.  The  title  of  part  1421  is  revised  as 
set  forth  above. 

3.  Subpart — Loan  and  Loan 
Deficiency  Payment  Regulations  for  the 
1996  Through  2002  Crops  of  Wheat, 
Feed  Grains,  Rice,  Oilseeds,  (Canola, 
Crambe,  Flaxseed,  Mustard  Seed, 
Rapeseed,  Safflower,  Soybeans,  and 
Sunflower  Seed)  and  Farm-Stored 
Peanuts  (§§  1421.1-1421.32)  is  removed 
and  Subparts  A,  B  and  C  are  added  in 
its  place  as  set  forth  below. 

4.  Subpart — Grazing  Payments  for 
2001  Crop  of  Wheat,  Barley,  or  Oats 


(§§1421.300-1421.307)  is  designated  as 
Subpart  D. 

5.  The  subpart  entitled  Subpart — 
Regulations  Governing  the  Wheat  and 
Feed  Grain  Farmer-Owned  Reserve 
Program  for  1990  Through  1995  Crops 
(§1421.200)  is  removed. 

Subpart  E— Standards  for  Approval  of 
Warehouses  for  Grain,  and  Similarly 
Handled  Commodities 

6.  Subpart — Standards  for  Approval  of 
Warehouses  for  Grain,  Rice,  Drv  Edible 
Beans  and  Seed  (§§  1421.5551- 
1421.5559)  is  designated  as  Subpart  E 
and  the  heading  is  revised  to  read  as  set 
forth  above. 

7.  For  the  convenience  of  the  user,  the 
table  of  contents  for  subparts  A  through 
E  follows: 

Subpart  A— General 

Sec. 

1421.1  Applicability. 

1421.2  Administration. 

1421.3  Definitions. 

1421.4  Eligible  producers. 

1421.5  Eligible  commodities. 

1421.6  Beneficial  interest. 

1421.7  Requesting  marketing  assistance 
loans  and  loan  deficiency  payments. 

1421.8  Eligible  quantity. 

1421.9  Basic  loan  rates. 

1421.10  Market  rates. 

1421.11  Spot  checks. 

1421.12  Production  evidence. 

1421.13  Handling  payments  and 
collections. 

1421.14  Obtaining  peanut  loans. 

Subpart  B — IMarketing  Assistance  Loans 

1421.100  Applicability. 

1421.101  Maturity  dates. 

1421.102  Adjustment  of  basic  loan  rates. 

1421.103  Approved  storage. 

1421.104  Marketing  assistance  loan  making. 

1421.105  Farm-stored  marketing  assistance 
loans. 

1421.106  Warehouse-stored  marketing 
assistance  loan  collateral. 

1421.107  Warehouse  receipts. 

1421.108  Transfers  and  reconcentrations. 

1421.109  Personal  liability  of  the  producer. 

1421.110  Repayments. 

1421.111  Commodity  certificate  exchanges. 

1421.112  Loan  settlement. 

1421.113  Foreclosure. 

1421.114  Recourse  loans. 

Subpart  C— Loan  Deficiency  Payments 

1421.200  Applicability. 

1421.201  Loan  deficiency  payment  rate. 

1421.202  Loan  deficiency  payment 
quantity. 

1421.203  Personal  liability  of  the  producer. 

Subpart  D— Grazing  Payments  for  2002- 
2007  Crop  Years  of  Wheat,  Barley,  Oats  and 
Triticale 

1421.300  Applicability. 

1421.301  Administration. 

1421.302  Definitions. 

1421.303  Eligible  producer  and  eligible 
land. 


1421.304  Time  and  method  for  application. 

1421.305  Payment  amount. 

1421.306  Misrepresentation  and  scheme  or 
device. 

1421.307  Refunds;  joint  and  several 
liability. 

Subpart  E— Standards  for  Approval  of 
Warehouses  for  Grain,  and  Similarly 
Handled  Commodities 

1421.5551  General  statement  and 
administration. 

1421.5552  Basic  standards. 

1421.5553  Bonding  requirements  for  net 
worth. 

1421.5554  E.xamination  of  warehouses. 

1421.5555  Exceptions. 

1421.5556  Approval  of  warehouses, 
requests  for  reconsideration. 

1421.5557  Exemption  from  requirements. 

1421.5558  Contract  and  application  and 
inspection  fees. 

1421.5559  OMB  control  numbers  assigned 
pursuant  to  Paperwork  Reduction  .\c\ 

Authority:  7  U.S.C.  7231-7237  and  79.11  e( 
seq.:  15  U.S.C.  714b.  714c. 

8.  The  text  of  the  new  suoparts  A.  B 
and  C  reads  as  follows: 


Subpart  A — General 

§1421.1     Applicability. 

(a)  The  regulations  of  this  subpart  are 
applicable  to  the  2002  through  2007 
crops  of  barley,  small  chickpeas,  corn, 
grain  sorghum,  lentils,  oats,  dry  peas, 
peanuts,  rice,  wheat,  wool,  mohair, 
oilseeds  and  other  crops  designated  by 
Commodity  Credit  Corporation  (CCC). 
These  regulations  set  forth  the  general 
provisions  under  which  marketing 
assistance  loans  and  loan  deficiency 
payments  (LDP)  will  be  administered  by 
the  CCC.  Additional  terms  and 
conditions  are  in  the  note  and  security 
agreement  and  the  loan  deficiency 
payment  application  that  must  be 
executed  by  a  producer  to  receive 
marketing  assistance  loans  and  LDP's. 

(b)(1)  The  basic  loan  rates,  the 
schedule  of  premiums  and  discounts, 
and  forms  applicable  to  the  marketing 
assistance  and  loan  deficiency  payinent 
programs  for  the  commodities  specified 
in  pcuagraph  (a)  of  this  section  are 
available  in  Farm  Service  Agency  (FSA) 
State  and  county  offices.  The  forms  for 
use  in  these  programs  will  be  prescribed 

'  bv  CCC. 

'(2)  Loan  deficiency  payments  shall  be 
available  for  imshom  pelts,  hay  and 
silage. 

(c)  Marketing  assistance  loans  and 
loan  deficiency  payments  will  not  be 
available  for  any  commodity  produced 
on  land  owned  or  otherwise  in  the 
possession  of  the  United  States  if  such 
land  is  occupied  without  the  consent  of 
the  United  States. 

(d)  Producers  who  produced  eligible 
loan  commodities  are  eligible  for 
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marketing  assistance  loans  or  loan 
deficiency  payments. 

§1421.2    Administration. 

(a)  The  marketing  assistance  loan  and 
loan  deficiency  payment  program  shall 
be  administered  under  the  general 
supervision  of  the  Executive  Vice 
President.  CCC  and  shall  be  carried  out 
in  the  field  by  PSA  State  and  county 
committees,  respectively 

(b)  State  and  county  committees,  and 
representatives  and  emplo\ees  thereof, 
cannot  modify  or  waive  any 
requirement  of  this  part,  except  as 
provided  in  paragraph  (e)  of  this 
section. 

(c)  The  State  committee  shall  take  any 
required  action  not  taken  by  the  county 
committee.  The  State  committee  shall 
also: 

(t)  For  the  2001  crop  year  only,  allow 
producers  who  violated  the  terms  and 
conditions  of  the  note  and  security 
agreement  which  resulted  in  the 
producer  losing  beneficial  interest  in  the 
commodity  before  repaying  the  loan  and 
the  county  committee  determined  the 
producer  acted  in  good  faith,  to  repay 
the  loan  at  a  rate  that  is  the  lesser  of  the 
loan  plus  interest;  or  the  alternative 
repayment  rate,  as  determined  under 
§  1421.10.  in  effect  on  the  date  the 
beneficial  interest  was  lost  In  cases, 
where  a  locked-in  repayment  rate  under 
t(  1421.110  was  applicable,  the 
prescribed  form  is  considered  null  and 
void. 

(2)  Correct  or  require  correction  of  an 
action  taken  by  a  county  committee  that 
is  not  in  compliance  with  this  part:  or 

(3)  Require  a  county  committee  to  not 
take  an  action  or  implement  a  decision 
that  is  not  under  the  regulations  of  this 
part. 

(d)  The  Executive  Vice  President. 
CCC,  or  a  designee,  may  determine  anv 
question  arising  under  these  programs, 
or  reverse  or  modify  a  determination 
made  by  a  State  or  county  committee. 

(e)  The  Deputy  Administrator  for 
Farm  Programs.  FSA.  may  authorize 
State  and  county  committees  to  waive  or 
modify  deadlines  and  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
does  not  adversely  affect  the  operation 
of  the  marketing  assistance  loan  and 
loan  deficiency  payment  program 

(f)  A  representative  of  CCC  mav 
execute  marketing  assistance  loan  and 
loan  deficiency  payment  applications 
and  related  documents  only  under  the 
terms  and  conditions  determined  and 
announced  by  CCC  Any  document  not 
executed  under  such  terms  and 
conditions,  including  any  purported 
execution  before  the  date  authorized  bv 
CCC.  shall  be  null  and  void. 


§1421.3     Definitions. 

The  definitions  in  this  section  apply 
for  all  purposes  of  program 
administration.  Terms  defined  in  part 
718  of  this  title  and  parts  1412  and  1425 
of  this  chapter  also  apply,  except  where 
they  conflict  with  the  definitions  in  this 
section. 

Basic  loan  rate  means  the  loan  rate 
established  by  CCC  for  a  commodity 
before  any  adjustment  for  premiums  and 
discounts. 

Charges  means  all  fees,  costs,  and 
expenses  incurred  in  insuring,  carrying, 
handling,  storing,  conditioning,  and 
marketing  the  commodity  tendered  to 
CCC'  for  loan.  Charges  also  include  any 
other  expenses  incurred  by  CCC  in 
protecting  CCC's  or  the  producer's 
interest  in  such  commodity. 

(.'ommodity  certificate  exchange 
means  the  exchange,  as  provided  for  in 
part  1401  of  this  chapter,  of 
commodities  pledged  as  collateral  for  a 
marketing  assistance  loan  at  a  rate 
determined  by  CCC  in  the  form  of  a 
commodity  certificate  bearing  a  dollar 
denomination.  .Such  certificate  may  not 
be  transferred  or  exchanged  for  the 
inventory  of  CCC. 

Designated  marketing  association 
means  a  marketing  association  or 
cooperative,  approved  by  the  Secretary, 
to  issue  marketing  loan  benefits  on 
behalf  of  CCC  for  peanuts. 

Field  direct  loan  deficiency  payment 
means  a  loan  deficiency  payment  issued 
to  producers  who: 

( 1 )  Will  lose  beneficial  interest 
immediately  at  harvest  or: 

(2)  Immediately  feed  the  commodity 
during  harvest. 

High  moisture  commodities  means 
corn  and  grain  sorghum  normally 
harvested  and  intended  to  be  stored  or 
marketed  in  a  high  moisture  condition. 

Incorrect  certification  means  the 
certifying  of  a  quantity  of  a  commodity 
for  the  purpose  of  obtaining  a  marketing 
assistance  loan  or  a  loan  deficiency 
payment  in  excess  of  the  quantity 
eligible  for  such  marketing  assistance 
loan  or  loan  deficiency  payment  or  the 
making  of  any  fraudulent  representation 
with  respect  to  obtaining  loans  or  loan 
deficiency  payments. 

Loan  commodities  means  wheat,  corn, 
grain  sorghum,  barely,  oats,  rice, 
soybeans,  other  oilseeds,  peanuts,  wool, 
mohair,  dry  peas,  lentils,  and  small 
chickpeas  and  other  crops  designated  bv 
CCC 

Loan  deficiency  payment  means  a 
payment  received  in  lieu  of  a  loan  when 
the  CCC-determined  value  is  below  the 
applicable  county  loan  rate. 

Mohair  means  the  hair  sheared  from 
a  live  Angora  goat.  Mohair  does  not 


include  pelts,  or  hides  or  mohair  shorn 
from  pelts  or  hides. 

Oilseeds  means  any  crop  of  sunflower 
seed,  canola,  rapeseed,  safflower, 
flaxseed,  mustard  seed,  and  other 
oilseeds  as  determined  and  announced 
by  CCC. 

Other  crops  designated  by  CCC  means 
with  respect  to  eligibilities  for  benefits 
under  this  part: 

(1)  Those  crops  harvested  as  other 
than  grain,  such  as  silage,  haulage, 
earlage; 

(2)  Specific  crops  designated  for 
grazing;  or 

(3)  As  otherwise  designated  by  CCC. 
Pulse  crops  means  any  crop  of  dry 

peas,  lentils,  and  small  chickpeas  as 
defined  by  CCC. 

Servicing  agent  bank  means  the  bank 
designated  as  the  financial  institution 
for  a  CMA  or  a  designated  marketing 
association. 

Small  chickpea  means  any  chickpea 
that  meets  the  definition  of  a  chickpea 
according  to  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(GIPSA),  Federal  Grain  Inspection 
Service  (FGIS)  and  falls  below  a  20/64th 
sieve. 

Unauthorized  disposition  means  the 
conversion  of  any  loan  quantity  pledged 
as  collateral  for  a  farm-stored  loan 
without  prior  written  authorization  from 
the  county  committee. 

Unauthorized  removal  means  the 
movement  of  any  farm-stored  loan 
quantity  from  the  storage  structure  in 
which  the  commodity  was  stored  or 
structures  that  were  designated  when 
the  loan  was  approved  to  any  other 
storage  structure,  whether  or  not  such 
structure  is  located  on  the  producer's 
farm,  without  prior  written 
authorization  from  the  county 
committee. 

Unshorn  pelt  means  the  removed  skin 
and  attached  wool  from  a  slaughtered 
lamb  that  has  never  been  shorn. 

Warehouse  receipt  means  a  receipt 
containing  the  required  information 
prescribed  in  this  part  and  is: 

(1)  A  pre-numbered,  negotiable 
warehouse  receipt  issued  under  the 
authority  of  the  U.S.  Warehouse  Act,  a 
state  licensing  authority,  or  by  an 
approved  CCC  warehouse  in  such 
format  authorized  and  approved,  in 
advance,  by  CCC; 

(2)  An  electronic  warehouse  receipt 
issued  by  such  warehouse  recorded  in  a 
central  filing  system  or  system 
maintained  in  one  or  more  locations 
which  are  approved  by  FSA  to  operate 
such  system;  or 

(3)  Other  such  acceptable  evidence  of 
title,  as  determined  by  CCC. 

Wool  means  the  fiber  sheared  from  a 
live  sheep. 
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§1421.4    Eligible  producers. 

(a)  To  be  an  eligible  producer,  the 
producer  must: 

(1)  Be  an  individual,  partnership, 
association,  corporation,  estate,  trust, 
State  or  politicaJ  subdivision  or  agency 
thereof,  or  other  legal  entity  that 
produces  an  eligible  commodity  as  a 
landowner,  landlord,  tenant,  or 
sharecropper,  or  in  the  case  of  rice, 
furnishes  land,  labor,  water,  or 
equipment  for  a  share  of  the  rice  crop. 
With  respect  to  wool  and  mohair,  the 
producer  must  own,  other  than  through 
a  security  interest  mortgage,  or  lien,  the 
sheep  and  goats  that  produced  the  wool 
and  mohair  respectively  for  a  period  of 
not  less  than  30  days. 

(2)  Comply  with  all  provision  of  this 

part  and: 

(i)  7  CFR  part  12— Highly  Erodible 
Land  and  Wetland  Conservation; 

(ii)  7  CFR  part  718— Provisions 
Applicable  to  Multiple  Programs; 

(iii)  7  CFR  part  1400— Payment 
Limitation  &  Payment  Eligibility; 

(iv)  7  CFR  part  1403— Debt  Settlement 
Policies  and  Procedures; 

(v)  7  CFR  part  1405— Loans, 
Purchases  and  Other  Operations. 

(3)  Have  made  a  acreage  certification 
with  respect  to  all  the  cropland  on  the 

farm. 

(b)  A  receiver  or  trustee  of  an 
insolvent  or  bankrupt  debtor's  estate,  an 
executor  or  an  administrator  of  a 
deceased  person's  estate,  a  guardian  of 
an  estate  of  a  ward  or  an  incompetent 
person,  and  trustees  of  a  trust  shall  be 
considered  to  represent  the  insolvent  or 
bankrupt  debtor,  the  deceased  person, 
the  ward  or  incompetent,  and  the 
beneficiaries  of  a  trust,  respectively.  The 
production  of  the  receiver,  executor, 
administrator,  guardian,  or  trustee  shall 
be  considered  to  be  the  production  of 
the  person  or  estate  represented  by  the 
receiver,  executor,  administrator, 
guardian,  or  trustee.  Marketing 
assistance  loans  and  loan  deficiency 
payment  documents  executed  by  any 
such  person  will  be  accepted  by  CCC 
only  if  they  are  legally  valid  and  such 
person  has  the  authority  to  sigij  the 
applicable  documents. 

(c)  A  minor  who  is  otherwise  an 
eligible  producer  is  eligible  to  receive 
marketing  assistance  loans  or  loan 
deficiency  payments  only  if  the  minor 
meets  one  of  the  following 
requirements: 

(1)  The  right  of  majority  has  been 
conferred  on  the  minor  by  court 
proceedings  or  by  statute; 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  marketing  assistance  loan  or 
loan  deficiency  payment  documents  are 
signed  by  the  guardian; 


(3)  Any  note  or  loan  deficiency 
payment  program  application  signed  by 
the  minor  is  cosigned  by  a  person 
determined  by  the  county  committee  to 
be  financially  responsible;  or 

(4)  A  bond  is  furnished  under  which 
a  surety  guarantees  to  protect  CCC  from 
any  loss  incurred  for  which  the  minor 
would  be  liable  had  the  minor  been  an 
adult. 

(d)  If  more  than  one  producer 
executes  a  note  and  security  agreement 
with  CCC,  each  such  producer  shall  be 
jointly  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  the  regulations  in  this  part. 
Each  such  producer  shall  also  remain 
liable  for  repayment  of  the  entire 
marketing  assistance  loan  amount  until 
the  loan  is  fully  repaid  without  regard 
to  such  producer's  claimed  share  in  the 
commodity  pledged  as  collateral  for  the 
loan.  In  addition,  such  producer  may 
not  amend  the  note  and  security 
agreement  with  respect  to  the 
producer's  claimed  share  in  such 
conunodities,  or  loan  proceeds,  after 
execution  of  the  note  and  security 
agreement  bv  CCC, 

{e)(l)  The  county  committee  may 
deny  a  producer  a  marketing  assistance 
loan  on  farm-stored  commodities  if  the 
producer  has: 

(i)  Made  a  misrepresentation  in 
coimection  with  the  marketing 
assistance  loan  or  LDP  program; 

(ii)  Previously  not  allowed  a 
representative  access  to  the  site  where 
commodities  pledged  as  collateral  for 
CCC  loans  were  stored  or  otherwise 
failed  to  corporate  in  the  settlement  of 
a  marketing  assistance  loan;  or 

(iii)  Failed  to  adequately  protect  the 
interests  of  CCC  in  the  commodity 
pledged  as  collateral  for  a  farm-stored 

loan. 

(2)  A  producer  who  is  denied  a  farm- 
stored  loan  will  be  eligible  to  pledge  a 
commodity  as  collateral  for  a 
warehouse-stored  loan  or  provide  some 
other  form  of  financial  assurance  to 
obtain  a  farm-stored  loan. 

(f)  A  CMA  may  obtain  a  marketing 
assistance  loan  and  loan  deficiency 
payment  on  eligible  production  of  a 
loan  conmiodity  on  behalf  of  its 
members  who  are  eligible  to  receive 
marketing  assistance  loans  or  loan 
deficiency  payments  with  respect  to  a 
crop  of  a  commodity.  For  purposes  of 
this  subpart,  the  term  "producer" 
includes  a  CMA. 

(g)  In  case  of  the  death,  incompetency 
or  disappearance  of  any  producer  who 
is  entitled  to  the  payment  of  any  sum  in 
settlement  of  a  marketing  assistance 
loan  or  loan  deficiency  payment, 
payment  shall,  upon  proper  application 
to  the  FSA  county  service  center  that 


disbursed  the  marketing  assistance  loan 
or  loan  deficiency  payment,  be  made  to 
the  persons  who  would  be  entitled  to 
such  producer's  payment  under  the 
regulations  contained  in  part  707  of  this 
title. 

§  1421.5    Eligible  commodities. 

(a)  Commodities  eligible  to  be  pledged 
as  collateral  for  a  loan  made  under  this 

part  are: 

(1)  Barley,  corn,  grain  sorghum,  oats, 
canola.  peanuts,  soybeans,  oilseeds, 
wheat,  dry  peas,  lentils,  small 
chickpeas,  rice  and  other  crops 
designated  by  CCC  produced  and 
mechanically  harvested  in  the  United 
States; 

(2)  Dual  purpose  sorghum  varieties  as 
determined  by  CCC;  and 

(3)  Wool  and  mohair  produced  and 
shorn  from  live  animals  in  the  United 
States. 

(b)  A  commodity  produced  on  land 
owned  or  otherwise  in  the  possession  of 
the  United  States  that  is  occupied 
without  the  consent  of  the  United  States 
is  not  an  eligible  commodity. 

(c)(1)  To  be  an  eligible  commodity, 
the  commodity  must  be  merchantable 
for  food.  feed,  or  other  uses  determined 
by  CCC  and  must  not  contain  mercurial 
compounds,  toxin  producing  molds,  or 
other  substances  poisonous  to  humans 
or  animals.  A  commodity  containing 
vomitoxin,  aflatoxin  or  Aspergillus 
mold  may  not  be  pledged  for  a  loan 
made  under  this  part,  except  as 
provided  by  CCC  in  the  marketing 
assistance  loan  note  and  security 
agreement. 

(2)  The  determination  of  class,  grade, 
grading  factor,  milling  yields,  and  other 
quality  factors,  including  the 
determination  of  type,  quality,  and 
quantity  for  pean  ts: 

(i)  with  respec    to  barley,  canola. 
corn,  flaxseed,  g  un  sorghum,  oats,  rice, 
soybeans,  sunfli  wer  seed  for  extraction 
of  oil.  wheat  and  other  commodities 
designated  by  CCC,  shall  be  based  upon 
the  Official  United  States  Standards  for 
Grain,  United  States  Standards  for 
Whole  Dry  Peas,  Split  Peas,  and  Lentils 
for  dry  peas  and  lentils.  United  States 
Standards  for  Beans  for  small  chickpeas 
and  the  United  States  Standards  for  Rice 
as  applied  to  rough  rice  whether  or  not 
such  determinations  are  made  on  the 
basis  of  an  official  inspection. 

(ii)  With  regard  to  mustard  seed, 
rapeseed,  safflower  seed,  flaxseed  and 
,     sunflower  seed  used  for  a  purpose  other 
than  to  extract  oil.  shall  be  based  on 
quality  requirements  established  and 
announced  by  CCC.  whether  or  not  such 
determinations  are  made  on  the  basis  of 
an  official  inspection.  The  costs  of  an 
official  quality  determination  may  be 
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paid  bv  CCC.  The  quality  requirements 
that  are  used  in  administering  marketinj^ 
assistance  l()an>  and  lf)an  deficiencv 
payments  for  the  Kilseeds  in  this 
paragraph  are  available  in  USDA  State 
and  county  PSA  senics  centers 

(iii)  With  revjard  to  farm-stored 
peanuts,  shall  be  determined  at  the  time 
of  delivery  to  CCC  by  a  Federal  or  State 
Inspector  authorized  or  licensed  by  the 
Secretary 

(d)  Eligible  wool  and  mohair  must: 

(1)  Have  been  produced  and  sheared 
from  live  sheep  and  goats,  of  liomestu 
origin  and  located  in  the  U  S.  for  a 
period  of  not  less  than  30  calendar  days 
prior  to  shearing. 

(2)  Be  of  merchantahli>  quality 
deemed  by  CCC  to  be  suitable  for  loan 
and  must  have  been  shorn  in  the  United 
States. 

(e)  When  certif\ing  acreage  on  farms 
in  which  an  interest  is  held,  the 
producer  must  provide  acceptable 
evidence  of  the  commodity  from  which 
the  county  committee  may  determine 
whether  the  eligible  production  claimed 
bv  the  producer  is  reasonable  for  the 
production  practices  on  such  farm  or 
similar  farms  in  the  same  county:  or 
have  either  the  eligible  or  ineligible 
commodity  measured  by  a 
representative  of  the  county  FSA  service 
center  at  the  producers  expense,  before 
comminglini; 

§1421.6    Beneficial  interest. 

ta)(l)  To  be  eligible  to  receive 
marketing  assistance  loans  or  loan 
deficiencv  payments,  a  producer  must 
have  the  beneficial  interest  in  the 
commodity  that  is  tendered  to  CCC  for 
a  marketing  assistance  loan  or  loan 
deficiency  payment  The  producer  must 
always  have  had  the  beneficial  interest 
in  the  commodity  unless,  before  the 
commodity  was  harvested,  sheared  or 
slaughtered  in  the  case  of  unshorn  pelts, 
the  producer,  and  a  former  producer 
whom  the  producer  tendering  the 
commodity  to  CC^C  has  succeeded,  had 
such  an  interest  in  the  commodity. 
Commodities  obtained  b\-  gift,  barter  or 
purchase  shall  not  be  eligible  to  be 
tendered  to  CCC  for  marketing 
assistance  loans  or  loan  deficiency 
payments.  Heirs  who  succeed  to  the 
beneficial  interest  of  a  deceased 
producer  or  who  assume  the  decedent's 
obligations  under  an  e.xisting  marketing 
assistance  loan  or  loan  deficiency 
payment  shall  be  eligible  to  receive 
marketing  assistance  loans  and  loan 
deficiency  payments  whether 
succession  to  the  commodity  oci:urs 
before  or  after  harvest,  shearing  or 
slaughter  so  long  as  the  heir  otherwise 
complies  with  this  part. 


(J|  .A  producer  shall  not  be  considered 
to  have  divested  the  beneficial  interest 
in  the  commodity  if  the  producer  retains 
control,  title,  and  risk  of  loss  in  the 
commodity,  including  the  right  to  make 
all  decisions  regarding  the  tender  of 
such  commodity  to  CCC  for  marketing 
assistance  loans  or  loan  deficiency 
payments,  including  those  cases  where 
the  producer  takes  either  of  the  actions 
in  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of  this 
section  as  follows: 

(i)  Executes  an  option  to  purchase, 
whether  or  not  a  payment  is  made  by 
the  potential  buyer  for  such  option  to 
purchase,  for  such  commodity  if  all 
other  eligibility  requirements  are  met 
and  the  option  to  purchase  contains  the 
following: 

.Notuilhslanilmg  anv  ulhcr  pro\  ision  of 
this  option  to  purchase,  title;  risk  of  loss;  and 
beneficial  interest  in  the  commodity,  as 
specified  in  7  CFR  1421. H.  shall  remain  with 
the  producer  until  the  buyer  exercises  this 
option  to  pun  hase  the  commodity.  This 
option  to  purchase  shall  expire. 
nolwithNlantling  any  action  or  inaction  bv 
either  the  producer  or  the  buver.  at  the  edrlier 
ot: 

(1)  The  maturil)  otany  Commodity  Credit 
Corporation  (CCC)  loan  that  is  secured  by 
sui  h  commodity: 

(2)  The  dale  CCC  claims  title  to  such 
comniodilv;  or 

(1)  ,Su(  h  other  date  as  provided  in  this 
option; 

(ii)  Enters  into  a  contract  to  sell  the 
commodity  if  the  producer  retains  title, 
risk  of  loss,  and  beneficial  interest  in  the 
commodit\'  and  the  purchaser  pays  no 
advance  payment  amount  or  any 
incentive  payment  amount  to  enter  into 
suc:h  contract  to  the  producer,  except  as 
provided  in  part  1425  of  this  chapter. 

(3)  If  marketing  assistance  loans  and 
loan  deficiencv  payments  are  made 
available  to  producers  through  an 
approved  CMA  under  part  1425  of  this 
chapter,  the  beneficial  interest  in  the 
commoilitv  must  always  have  been  in 
the  prodiK  t!r-inember  who  deli\ered  the 
commodity  to  the  CMA  or  its  member 
CAIA's.  except  as  otherwise  provided  in 
this  section.  Commodities  delivered  to 
such  a  CMA  shall  not  be  eligible  to 
receive  marketing  assistance  loans  or 
loan  deficiency  payments  if  the 
producer-member  who  delivered  the 
commodity  does  not  retain  the  right  to 
share  in  the  proceeds  from  the 
marketing  of  the  commodity  as  provided 
in  part  1425  of  this  c:hapfer. 

(o)  With  respect  to  wool,  mohair,  dry 
peas,  lentils  and  small  chickpeas 
produced  in  the  2002  crop  year. 
produt:ers  who  lost  beneficial  interest 
before  October  1 1.  2002  are  eligible  for 
a  loan  deficiency  payment  based  on  the 
date  the  producer  lost  beneficial  interest 
in  the  applicable  commodity. 


(c)  For  peanuts  produced  in  the  2002 
crop  year,  producers  who  lost  beneficial 
interest  in  the  2002  crop  of  peanuts  are 
eligible  for  a  loan  deficiency  payment 
based  on  the  date  the  producer  lost 
beneficial  interest  in  the  applicable 
commodity. 

§  1 421 .7    Requesting  marketing  assistance 
loans  and  loan  deficiency  payments. 

(a)  A  producer  must,  unless 
authorized  by  CCC,  request  marketing 
assistance  loans  and  loan  deficiency 
payments  at  the  county  office  that, 
under  part  718  of  this  title,  is 
responsible  for  administering  programs 
for  the  farm  on  which  the  commodity 
was  produced. 

(b)  A  marketing  assistance  loan  or 
loan  deficiency  payment  may  be 
requested  in  person,  by  mail  or 
electronic  format  designated  by  CCC. 
Forms  prescribed  by  CCC  may  be 
obtained  from  the  USDA.  Farm  Service 
Agency  Web  site. 

(c)  To  receive  marketing  assistance 
loans  or  loan  deficiency  payments  for  a 
crop  of  a  commodity,  a  producer  must 
exec:ute  a  note  and  security  agreement 
or  loan  deficiency  payment  application 
on  or  before  the  applicable  final  loan 
availability  date,  as  follows: 

(1)  March  31  of  the  year  following  the 
year  in  which  the  following  crops  are 
normally  harvested:  barley,  canola. 
flaxseed,  oats,  rapeseed.  and  wheat. 

(2)  May  31  of  the  year  following  the 
year  in  which  the  following  crops  are 
normally  harvested:  corn,  grain 
sorghum,  mustard  seed.  rice,  safflower, 
soybeans,  sunfiower  seed,  dry  peas, 
lentils,  and  small  chickpeas. 

(3)  January  31  of  the  year  following 
the  year  in  which  peanuts  are  normally 
harvested  or  wool  and  mohair  are 
normally  sheared. 

(d)  With  respect  only  to  loan 
deficiency  payments  for  eligible  loan 
commodities  produced  in  the  2001  crop 
year,  whether  or  not  produced  on  a  farm 
covered  by  a  production  flexibility 
contract,  the  applicable  final  loan 
availability  for  such  payment  is 
November  12.  2002. 

§  1 421 .8    Eligible  quantity. 

(a)  With  respect  to  marketing 
assistance  loans  and  loan  deficiency 
payments  for: 

(1)  Farm-stored  commodities,  all 
determinations  of  weight,  and  quality, 
except  as  otherwise  agreed  to  or 
required  by  CCC.  shall  be  determined  at 
the  time  of  delivery  of  the  commodity 
to  CCC  or  at  the  time  the  loan  deficiency 
payment  application  is  filed  for 
measured  requests,  if  applicable  or 
selected  for  spot-check  for  certified 
requests. 
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(2)  Warehouse-Stored  commodities, 
all  determinations  of  grade,  weight  and 
quality,  except  as  otherwise  agreed  to  or 
required  by  CCC,  shall  be  determined  at 
the  time  the  loan  or  LDP  is  requested 
when  acceptable  docxmientation,  under 
§  1421.106,  accompanies  the  loart  or 
LDP  request. 

{b)(l)  A  producer  may,  before  the  final 
date  for  obtaining  a  marketing  assistance 
loan  for  a  commodity,  repledge  as 
collateral  for  securing  a  marketing 
assistance  loan  any  commodity  that  had 
been  previously  pledged  as  collateral  for 
a  marketing  assistance  loan,  except  with 
respect  to: 

(i)  Commodities  that  have  been 
acquired  with  commodity  certificate 
exchanges  imder  part  1401  of  this 

chapter; 

(ii)  Commodities  that  have  been 
redeemed  at  the  prevailing  world 
market  price  for  rice,  or  the  alternative 
repayment  rate  for  all  other 
commodities,  as  determined  by  CCC. 

(iii)  Commodities  on  which  a  loan 
deficiency  payment  has  been  received. 

(2)  The  commodity  repledged  as 
security  for  the  subsequent  loan  shall 
have  the  same  maturity  date,  under 
§  1421.101  as  the  original  loan. 

(c)(1)  The  marketing  assistance  loan 
docmnents  shall  not  be  presented  for 
disbursement  unless  the  commodity 
subject  to  the  note  and  security 
agreement  is  an  eligible  harvested 
conunodity,  is  in  existence,  and  is  in 
approved  farm  or  warehouse  storage,  as 
determined  by  CCC.  If  the  commodity 
was  not  either  an  eligible  commodity,  in 
existence,  or  in  approved  storage  at  the 
time  of  disbursement,  the  total  amoimt 
disbursed  under  the  marketing 
assistance  loan  and  charges  plus  interest 
shall  be  refunded  promptly  by  the 
producer. 

(2)  Marketing  assistance  loans  may  be 
disbursed  to  eligible  producers  who 
store  eligible  commodities  in  unlicensed 
storage  facilities  only  if  the  producer 
agrees  to  redeem  the  marketing 
assistance  loan  on  the  date  in  which  the 
loan  is  disbursed  with  a  commodity 
certificate  exchange. 

(3)  CCC  shall  limit  the  total  marketing 
assistance  loan  quantity  for  a  loan 
disbursement,  or  loan  deficiency 
payment  quantity  for  a  loan  deficiency 
payment,  based  on  a  subsequent 
increase  in  the  quantity  of  an  eligible 
conunodity  by  the  final  loan  availability 
date  to  100  percent  of  the  outstanding 
quantity  of  such  marketing  assistance 
loan  or  loan  deficiency  pajrment 
application,  A  producer  may  obtain  a 
separate  marketing  assistance  loan  or 
loan  deficiency  payment  before  the  final 
loan  availability  date  for  the  commodity 
for  quantities  in  excess  of  100  percent 


of  such  quantity  if  such  quantities  are 
an  otherwise  eligible  commodity. 

§  1 421 .9    Basic  loan  rates. 

(a)  Basic  marketing  assistance  loan 
rates  for  a  commodity  may  be 
established  on  a  State,  regional,  county 
basis  or  other  basis  and  may  be  adjusted 
by  CCC  to  reflect  quality  and  location 
and  other  factors  applicable  to  the 
commodity  and  as  otherwise  provided 
in  this  section. 

Cb)  The  basic  marketing  assistance 
loan  rates  for  wheat,  corn,  barley,  oats, 
grain  sorghum,  rice,  peanuts,  soybean, 
canola,  flaxseed,  mustard  seed, 
rapeseed.  safflower.  simflower  seed,  dry 
peas,  lentils,  small  chickpeas,  wool, 
mohair  and  other  crops  designated  by 
CCC  will  be  determined  by  CCC  and 
made  available  at  State  and  county 
offices, 

(c)(1)  For  all  commodities  except  rice, 
warehouse-stored  loans  shall  be 
disbvused  at  levels  based  on  the  basic 
coimty  marketing  assistance  loan  rate 
for  the  coimty  where  the  conunodity  is 
stored,  adjusted  for  the  schedule  of 
premiums  and  discounts  established  for 
the  commodity  on  the  basis  of  quality 
factors  set  forth  on  warehouse  receipts 
or  supplemental  certificates  and  for 
other  quality  factors,  as  determined  and 
annoimced  by  CCC, 

(2)  For  rice,  warehouse-stored  loans 
shall  be  disbursed  at  levels  based  on  the 
milling  yields  times  the  whole  and 
broken  kernel  marketing  assistance  loan 
rates,  adjusted  for  the  schedule  of 
discounts  on  the  basis  of  quality  factors 
set  forth  on  warehouse  receipts  or 
supplemental  certificates  and  for  other 
quality  factors,  as  determined  and 
annoimced  by  CCC. 

§1421.10    Market  rates. 

(a)(1)  For  the  2002  through  2007  crops 
of  barley,  com,  grain  sorghum,  oats, 
wheat,  dry  peas,  lentils,  small 
chickpeas,  oilseeds,  and  other  crops  as 
designated  by  CCC,  a  producer  may 
repay  a  nonrecourse  marketing 
assistance  loan  at  a  rate  that  is  the  lesser 

of: 

(i)  The  marketing  assistance  loan  rate 
and  charges,  plus  interest  determined 
for  such  crop;  or 

(ii)  The  alternative  repayment  rate  for 

such  crop. 

(2)  To  the  extent  practicable,  CCC 
shall  determine  and  announce  the 
alternative  repayment  rate,  based  upon 
the  market  prices  at  appropriate  U.S. 
markets  as  determined  by  CCC,  to 
minimize  loan  forfeitures,  minimize  the 
Federal  Government-owned  inventory 
of  the  commodities,  minimize  the 
storage  costs  incurred  by  the  Federal 
Government  domestically  and 


internationally,  and  minimize 
discrepancies  in  marketing  loan  benefits 
across  State  boundaries  and  across 
county  boundaries.  The  alternative 
repayment  rate  may  be  adjusted  to 
reflect  quality  and  location  for  each  crop 
of  a  commodity  as  follows: 

(i)  On  a  weekly  basis  in  each  county 
for  oilseeds,  except  soybeans; 

(ii)  On  a  daily  basis  in  each  county  for 
barley,  com,  grain  sorghum,  oats, 
soybeans,  and  wheat;  and 

(iii)  On  a  weekly  basis  nationally  for 
dry  peas,  lentils  and  small  chickpeas. 

(bKD  For  the  2002  through  2007  crops 
of  peanuts,  wool  and  mohcur,  a  producer 
may  repay  a  nonrecourse  loan  at  a  rate 
that  is  the  lesser  of: 

(i)  The  loan  rate  and  charges  interest, 
plus  interest  determined  for  such  crop; 


or 


(ii)  The  alternative  repayment  rate  for 
such  crop. 

(2)  To  the  extent  practicable,  CCC 
shall  determine  and  announce 
periodically  an  altemative  repayment 
rate  for  peanuts,  wool,  and  mohair  to 
minimize  loan  forfeitures,  minimize  the 
Federal  Government-owned  inventory 
of  the  commodities,  minimize  the 
storage  costs  incurred  by  the  Federal 
Government  domestically  and 
internationally,  and  minimize 
discrepancies  in  marketing  loan  benefits 
across  State  boundaries  and  across 
county  boundaries. 

{c)(l)  The  prevading  world  market 
price  for  a  class  of  rice  shall  be 
determined  by  CCC  based  upon  a  review 
of  prices  at  which  rice  is  being  sold  in 
world  markets  and  a  weighting  of  such 
prices  through  the  use  of  information 
such  as  changes  in  supply  and  demand 
of  rice,  tender  offers,  credit  concessions, 
barter  sales,  govemment-to-govemment 
sales,  special  processing  costs  for 
coatings  or  premixes,  and  other  relevant 
price  indicators,  and  shall  be  expressed 
in  U.S.  equivalent  values  F.O.B.  vessel, 
U.S.  port  of  export,  per  hundredweight 
as  follows: 

(i)  U.S.  grade  No.  2.  4  percent  broken 
kemels.  long  grain  milled  rice; 

(ii)  U.S.  grade  No.  2.  4  percent  broken 
kemels,  medium  grain  milled  rice;  and 

(iii)  U.S.  grade  No.  2,  4  percent  broken 
kemels.  short  grain  milled  rice. 

(2)  Export  transactions  involving  rice 
and  all  other  related  market  information 
will  be  monitored  on  a  continuous 
basis.  Relevant  information  may  be 
obtained  for  this  purpose  from  USDA 
field  reports,  international 
organizations,  public  or  private  research 
entities,  international  rice  brokers,  and 
other  sources  of  reliable  information. 

(3)  The  prevailing  world  market  price 
for  a  class  of  rice  adjusted  to  U.S. 
quality  and  location  the  adjusted  world 
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price  (AWP).  as  dotermined  under 
paragraph  (c)(5)  of  this  section,  shall 
applv  to  this  section. 

[4]  The  adjusted  world  price  for  each 
class  of  rice  shall  equal  the  prevailing 
world  market  price  for  a  class  of  ric;e 
(U.S.  equivalent  value)  as  determined 
under  paragraphs  (a)(2)  and  (3)  of  this 
section  and  adjusted  to  U.S.  quality  and 
location  as  follows: 

(i)  The  prevailing  world  market  price 
for  a  class  of  rice  shall  be  adjusted  to 
reflect  an  F.O.B.  mill  position  by 
deducting  from  such  calculated  price  an 
amount  that  is  equal  to  the  estimated 
national  average  costs  associated  with: 

(A)  The  use  of  bags  for  the  export  of 
U.S.  rice,  and 

(B)  The  transfer  of  such  rice  from  a 
mill  location  to  F.Q.B.  vessel  at  the  L'.S. 
port  of  export  with  such  costs  including, 
but  not  limited  to,  freight,  unloading, 
wharfage,  insurance,  inspection, 
fumigation,  stevedoring,  interest, 
banking  charges,  storage,  and 
administrative  costs. 

(ii)  The  price  determined  under 
paragraph  (c)(4)(i)  of  this  section  shall 
be  adjusted  to  reflect  the  market  value 
of  the  total  quantity  of  whole  kernels 
contained  in  milled  rice  by  deducting 
the  world  value  of  broken  kernels  it 
contains,  with  the  value  of  the  broken 
kernels  determined  by  multiplying  the 
quantity  of  broken  kernels  (4  percent 
per  hundredweight)  by  the  world 
market  value  of  broken  kernels.  The 
world  market  value  of  broken  kernels 
shall  be  based  upon  the  relationship  of 
whole  and  broken  kernel  world  prices 
as  estimated  from  obser\'ations  of  prices 
at  which  rice  is  being  sold  in  world 
markets. 

(iii)  The  price  determined  under 
paragraph  (c)(4)(ii)  of  this  section  shall 
be  adjusted  to  reflect  the  per-pound 
market  value  of  whole  kernels  by 
dividing  the  price  by  the  quantity  of 
whole  milled  kernels  contained  in  the 
milled  rice  (96  percent  per 
hundredweight). 

(iv)  The  price  determined  under 
paragraph  (c)(4)(iii)  of  this  section  shall 
be  adjusted  to  reflect  the  market  value 
of  whole  kernels  contained  in  100 
pounds  of  rough  rice  by  multiplying 
such  price  by  the  estimated  national 
average  quantity  of  whole  kernel  rice  by 
class  obtained  from  milling  100  pounds 
of  rough  rice. 

(v)  The  price  determined  under 
paragraph  (c)(4)(iv)  of  this  section  shall 
be  adjusted  to  reflect  the  total  market 
value  of  rough  rice  by: 

(A)  Adding  to  such  price: 

[1]  The  market  value  of  bran 
contained  in  the  rough  rice,  computed 
by  multiplying  the  domestic  unit  market 
value  of  bran  bv  the  estimated  national 


average  quantity  of  bran  produced  in 
milling  100  pounds  of  rice;  and 

[2]  The  market  value  of  broken 
kernels  contained  in  the  rough  rice, 
computed  bv  multiplying  the  estimated 
world  market  value  of  broken  kernels  by 
the  estimated  national  average  quantity 
of  broken  kernels  produced  in  milling 
100  pounds  of  rice: 

(B)  Deducting  from  such  price: 

(7)  An  estimated  cost  of  milling  rough 
rice:  and 

(2)  An  estimated  cost  of  transporting 
rough  rice  from  farm  to  mill  locations. 

(vi)  The  price  determined  under 
paragraph  (c)(4)(v)  of  this  section  may 
be  adjusted  to  a  whole  kernel  loan  rate 
basis  by  deducting  the  estimated  world 
market  value  of  the  total  quantity  of 
broken  kernels  contained  in  such  rice 
and  dividing  the  resulting  value  by  the 
estimated  national  average  quantity  of 
milled  whole  kernels  produced  in 
milling  100  pounds  of  rice. 

(.T)(i)  The  adjusted  world  price  for 
each  class  for  rice,  loan  rate  basis,  shall 
be  determined  bv  CCC  and  announced, 
to  the  extent  practicable,  on  or  after  3:00 
p  m.  Eastern  Standard  time  each 
Tuesdav.  or  more  frequently,  as 
determined  necessary  by  CCC, 
continuing  through  the  later  of: 

(A)  The  last  Tuesday  of  July  2007:  or 

(B)  The  last  Tuesday  of  the  latest 
month  the  2007-crop  rice  loans  mature. 

(ii)  In  the  event  that  Tuesday  is  a  non- 
workdav.  the  determination  will  be 
made  on  the  next  workday,  on  or  after 
3:00  p.m.  Eastern  Standard  time. 

(lii)  The  announced  prices  will  be 
effective  upon  announcement  and  will 
remain  in  effect  for  a  period  as 
announced  by  the  CCC. 

(6)  On  the  day  of  the  announcement 
of  the  adjusted  world  price,  applications 
for  loan  deficiency  payments  for  rice 
that  specify  the  payment  rate  will  not  be 
accepted  between  2:00  p.m.  Eastern 
Stajidard  time  and  the  time  of  the  world 
price  announcement. 

§1421.11     Spot  checks. 

(a)  C(X'  may  inspect  the  collateral  for 
marketing  assistance  loans,  and 
producers  with  such  loans  shall  allow 
CCC  access  to  the  farm  and  storage 
facility  as  necessary  to  conduct 
collateral  inspections,  or  "spot  checks" 
as  they  are  called.  Spot  checks  will 
verify  that  the  quality  and  quantity  of 
farm-stored  commodities  pledged  as 
collateral  for  marketing  assistance  loans 
are  maintained  by  the  producer. 

(b)  Loan  deficiency  payments  are 
selected  for  spot  check  to  ensure  that  all 
eligibility  requirements,  as  required  by 
CCC.  are  met  in  order  to  receive  such 
loan  deficiency  payment. 


(c)  Producers  must  present  production 
evidence  for  commodities  acceptable  to 
CCC  when  a  spot  check  is  conducted. 

§1421.12    Production  evidence. 

(a)  Producers  who  redeem  marketing 
assistance  loan  collateral  at  the 
prevailing  world  market  price  for  rice, 
or  the  alternative  repayment  rate  for  all 
other  commodities,  as  CCC  determines 
or  receives  a  loan  deficiency  payment 
may  be  required  to  provide  CCC  with: 

(1)  Evidence  of  production  of  the 
collateral  such  as: 

(i)  Evidence  of  sales, 

(ii)  Delivery  evidence, 

(iii)  Load  summaries  from  warehouse. 

processor,  or  buyer. 
(iv)  Warehouse  receipts 
(v)  Paid  measurement  service 
(vi)  Spot  check  measurements  with 

paid  measurement  service 
(vii)  Cleaning  tickets  for  seed  (viii) 

Scale  tickets,  if  not  issued  by  the 

producer  for  the  producer's  own 

production 

(ix)  Core  tests  for  wool  and  mohair 
(x)  Maximum  eligible  quantity  as 

determined  by  CCC 

(2)  The  storage  location  of  the 
collateral  that  has  not  been  otherwise 
disposed  of  and  access  to  such 
collateral; 

(3)  Permission  to  inspect,  examine, 
and  make  copies  of  the  records  and 
other  written  data  as  deemed  necessary 
to  verify  the  eligibility  of  the  producer 
and  commodity; 

(4)  In  the  case  of  wool  and  mohair, 
permission  to  examine  and  inspect  the 
sheep  herd;  and 

(5)  Any  other  evidence  requested  by 
the  county  FSA  service  center  or  the 
Deputy  Administrator,  FSA. 

(h)  A  producer  who  fails  to  provide 
acceptable  evidence  of  production  shall 
be  required  to  repay  the  market  gain  or 
loan  deficiency  payment  and  charges, 
plus  interest,  as  determined  by  CCC. 

§  1 421 .1 3    Handling  payments  and 
collections. 

(a)  Amounts  of  $9.99  or  less  due  a 
producer  will  be  paid  only  upon  the 
producer's  request. 

(b)  Deficiencies  of  $9.99  or  less, 
including  interest,  may  be  disregarded 
unless  demand  for  payment  is  made  by 
CCC. 

§  1 421 .1 4    Ot>taining  peanut  loans. 

(a)  Peanuts  loans  to  individual 
producers  may  be  obtained  through: 

(1)  County  offices;  or 

(2)  A  designated  Marketing 
Association  or  a  CMA  approved  by  CCC. 

(b)  The  loan  documents  shall  not  be 
presented  for  disbursement  unless  the 
peanuts  pledged  as  collateral  for  the 
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marketing  assistance  loan  is  eligible  in 
accordance  vfiXh  §  1421.8.  If  the  peanuts 
were  ineligible  at  the  time  of  the 
disbursement,  the  total  amount 
disbursed  under  loan,  or  as  an  LDP,  plus 
charges  and  interest  shall  be  refunded 
promptly. 

Subpart  B— Marketing  Assistance 
Loans 

§1421.100    Applicabiltty. 

This  subpart  provides  the  terms  and 
conditions  for  marketing  assistance 
loans  offered  by  CCC.  Additional  terms 
and  conditions  are  also  in  the  note  and 
secvuity  agreement  which  the  producer 
must  sign  to  receive  such  marketing 
assistance  loans. 

§  1 421 .1 01    Maturity  dotes. 

(a)(1)  All  marketing  assistance  loans 
shall  matiure  on  demand  by  CCC  and  no 
later  than  the  last  day  of  the  9th 
calendar  month  following  the  month  in 
which  the  note  and  security  agreement 
is  filed  and  approved  except,  for 
transferred  marketing  assistance  loan 
collateral.  The  maturity  date  for 
transferred  marketing  assistance  loan 
collateral  will  be  the  matiuity  date 
applicable  to  the  original  loan  that  was 
transferred. 

(2)  CCC  may  at  any  time  call  the 
marketing  assistance  loan  by  notifying 
the  producer  at  least  30  days  in  advance 
of  the  accelerated  maturity  date. 

§  1 421 .1 02    Adjustment  of  tMsic  loan  rates. 

(a)  Basic  loan  rates  are  established 
under  §  1421.9  and  will  be  adjusted  or 
not  adjusted  as  follows: 

(1)  For  farm-stored  commodities, 
except  for  peanuts,  that  exceed 
acceptable  levels  of  contamination,  the 
loan  rate  will  be  discounted  to  10 
percent  of  the  base  county  marketing 
assistance  loan  rate. 

(2)  For  farm-stored  commodities 
where  the  test  weight  discounts  are  on 
the: 

(i)  Crop  year  specific  schedules  of 
premiiuns  and  discounts,  the  loan  rate 
shall  be  adjusted  for  the  higher  of  the 
discount  for  test  weight  or  grade  based 
on  test  weight. 

(ii)  Additional  schedule  of  discoimts, 
the  marketing  assistance  loan  rate  shall 
be  reduced  to  20  percent  of  the  county 
average  marketing  assistance  loan  rate. 

(3)  With  respect  to  commodities 
harvested,  excluding  silage  or  hay,  as 
other  than  grain  and  pledged  as 
collateral  for  a  nonrecourse  marketing 
assistance  loan,  the  mark^eting  assistance 
loan  rate  shall  be  discoimted  to  30 
percent  of  the  base  county  loan  rate. 

(4)  With  respect  to  farm-stored  wheat, 
the  basic  county  marlteting  assistance 


loan  rate  shall  not  be  adjusted  to  reflect 
the  protein  content. 

(5)  With  respect  to  Segregation  2  and 
3  peanuts  as  determined  by  CCC,  the 
marketing  assistance  loan  rate  shall  be 
discounted  to  35  percent  of  the 
applicable  loan  rate. 

§  1 421 .1 03    Approved  storage. 

(a)  Approved  farm  storage  is: 

(1)  A  storage  structure  located  on  or 
off  the  farm,  (excluding  public 
warehouses  that  do  not  enter  into  an 
agreement  with  CCC),  that  CCC 
determines  to  be  controlled  by  the 
producer  which  affords  safe  storage  of 
collateral  pledged  for  a  marketing 
assistance  loan; 

(2)  If  determined  and  announced  to  be 
available  in  a  State  or  county,  on  ground 
storage  and  other  temporary  storage 
structures  approved  by  CCC. 

(3)  As  determined  by  CCC,  temporary 
approved  storage  may  also  include: 

U)  On-grouna  storage  or; 

(ii)  Other  storage  arrangements. 

(b)  CCC  may  reduce  the  quantity  of  a 
commodity  pledged  as  collateral  for  a 
loan  made  available  under  paragraph 
(a)(2)  of  this  section  to  not  more  than  75 
percent  of  such  otherwise  eligible 
quantity  in  order  to  protect  the  interests 
of  CCC.  CCC  may  also  limit  the  length 
of  time  the  commodity  may  be  stored 
on-ground  or  in  temporary  structures  to 
not  more  than  90  days.  A  marketing 
assistance  loan  made  with  respect  to 
such  commodity  which  is  not  moved  to 
a  structure  specified  in  (a)(2)  within  90 
days  of  the  date  the  loan  was  disbursed 
may  be  called  by  CCC. 

(c)  Approved  warehouse  storage  shall 
consist  of  a  public  warehouse  for  which 
a  CCC  storage  agreement  for  the 
commodity  is  in  effect  that  is  approved 
by  CCC  for  price  support  purposes. 
Such  a  warehouse  is  referred  to  in  this 
by  part  as  an  approved  warehouse.  The 
names  of  approved  warehouses  may  be 
obtained  from  the  FSA,  Kansas  City 
Commodity  Office,  P.O.  Box  419205, 
Kansas  City,  Missouri  64141-6205,  from 
State  and  county  offices,  or  at  the  FSA 
web  site  on  the  Internet. 

§  1 421 .1 04    Marketing  assistance  loan 
making. 

(a)(1)  The  FSA  county  service  center 
shall  file  or  record,  as  required  by  State 
law,  all  security  agreements  that  are 
issued  with  respect  to  commodities 
pledged  as  collateral  for  marketing 
assistance  loans. 

(i)  The  cost  of  filing  and  recording 
shall  be  paid  by  CCC. 

(ii)  The  cost  for  terminating  the 
financing  statement  before  the  end  of 
the  term  shall  be  paid  by  the  producer. 

(2)  If  there  are  any  liens  or 
encumbrances  on  the  commodity. 


waivers  that  fully  protect  the  CCC's 
interest  must  be  obtained  even  though 
the  liens  or  encumbrances  are  satisfied 
from  the  loan  proceeds.  No  additional 
liens  or  encumbrances  shall  be  placed 
on  the  commodity  after  the  marketing 
assistance  loan  is  approved. 

(b)  Fees,  charges,  and  interest  must  be 
paid  by  the  producer  to  CCC  at  a  rate 
CCC  determines.  Such  fees,  charges,  and 
interest  include: 

(1)  A  non-refundable  loan  service  fee; 

(2)  Interest  that  accrues  on  a  loan 
under  part  1405  of  this  chapter; 

(3)  For  each  soybean  crop,  the 
producer  as  defined  in  the  Soybean 
Promotion,  Research  and  Consumer 
Information  Act  (7  U.S.C.  Chapter  6301). 
shall  remit  to  CCC  an  assessment  that 
CCC  determines  when  it  acquires  the 
commodity  and  shall  be  equal  to  one- 
half  of  1  percent  of  the  amount 
determined  under  §1412.112. 

(c)  For  peanuts,  charges  associated 
with  warehouse  stored  loans  including 
but  not  limited  to  storage  and  in 
charges,  as  determined  by  CCC  are  paid 
bv  CCC  to  the  producer. 

(d)  The  cost  of  terminating  a  financing 
statement  shall  be  paid  by  the  producer. 

§  1 421 .1 05    Farm-Stored  marketing 
assistance  loans. 

(a)  The  producer  of  a  commodity 
pledged  as  security  for  a  farm-storage 
loan  shall: 

(1)  Certify  the  quantity  of  such 
commodity  on  the  loan  application,  or; 

(2)  Have  such  quantity  measured  by 
CCC  at  the  measurement  service  rate 
established  by  CCC. 

(b)  The  State  committee  may  establish 
a  marketing  assistance  loan  percentage 
not  to  exceed  a  percentage  CCC 
establishes  or  it  may  apply  quality 
discounts  to  the  lo?  i  rate  in  each  year 
for  each  commodit    on  a  Statewide 
basis  or  for  specified  areas  within  the 
State.  Before  approving  a  county 
committee  request  to  establish  a 
different  loan  percentage,  or  to  apply 
quality  discounts,  the  State  committee 
shall  consider  conditions  in  the  State  or 
areas  within  a  State  to  determine  if  the 
marketing  assistance  loan  percentage 
should  be  reduced  below  the  maximum 
marketing  assistance  loan  percentage  or 
the  quality  discounts  should  be  applied 
to  the  basic  county  marketing  assistance 
loan  rate  to  provide  CCC  with  adequate 
protection.  Marketing  assistance  loans 
disbursed  based  upon  loem  percentages 
previously  lowered  and  loan  rates 
adjusted  for  quality  shall  not  be  altered 
if  conditions  within  the  State  or  areas 
within  the  State  change  to  substantiate 
removing  such  reductions.  Percentages 
estabhshed  or  loan  rates  adjusted  for 
quality  under  this  section  shall  apply 


63518  Federal  Register  /  Vol.  67.  No.  198 /Friday.  October  11.  2002 /Rules  and  Regulations 


only  to  new  marketing  assistance  loans 
and  not  to  outstanding  marketing 
assistance  loans  In  determining  loan 
percentages  or  the  necessity  to  apply 
quality  discounts,  the  State  committee 
shall  consider  any  factor  at  its 
discretion,  including  the  following: 

(1)  General  crop  conditions: 

(2)  Factors  affecting  quality  peculiar 
to  an  area  within  the  State;  and 

(3)  Climatic  conditions  affecting 
storability 

(c)  An  eligible  quantity  of  a 
commodity  that  is  commingled  with  an 
ineligible  quantity  of  the  commodity  is 
not  eligible  to  be  collateral  for  a 
marketing  assistance  loan  unless  the 
producer,  when  requesting  a  marketing 
assistance  loan  designates  all  structures 
that  may  be  used  for  storage  of  the 
marketing  assistance  loan  collateral. 

(1)  In  such  cases,  the  producer  is  not 
required  to  obtain  prior  written 
approval  from  the  county  committee 
before  moving  marketing  assistance  loan 
collateral  from  one  designated  structure 
to  another  designated  structure 

(2)  In  all  other  instances,  if  the 
producer  intends  to  move  marketing 
assistance  loan  collateral  from  a 
designated  structure  to  another 
undesignated  structure,  the  producer 
must  request  prior  approval  from  the 
county  committee.  Such  approval  shall 
be  written  and  the  eligible  or  ineligible 
commodity  must  be  measured  by  a 
representative  of  the  county  office,  at 
the  producer's  expense,  before 
commingling.  Prior  to  commingling, 
with  respect  to  wool  and  mohair,  a 
representative  of  the  county  committee 
may  determine  an  average  production  of 
the  wool  and  mohair  in  a  manner 
approved  by  CCC. 

ld){l)  Two  or  more  producers  may 
obtain: 

(i)  A  single  joint  marketing  assistance 
loan  for  commodities  that  are  stored  in 
the  same  farm  storage  facility:  or 

(ii)  Individual  marketing  assistance 
loans  for  their  share  of  the  commodity 
that  is  commingled  in  a  farm  storage 
facility  with  commodities  owned  by 
other  producers  if  such  other  producers 
execute  an  agreement  that  provides  tl 
such  producers  shall  obtain  the 
permission  of  a  representative  of  the 
county  committee  before  removal  of  anv 
quantity  of  the  commodity  from  the 
storage  facility.  All  producers  who  store 
a  commodity  in  a  farm  storage  facility 
in  which  commodities  that  have  been 
pledged  as  collateral  for  a  marketing 
assistance  loan  shall  be  liable  for  any 
damage  incurred  by  CCC  for  the 
deterioration  or  unauthorized  removal 
or  disposition  of  such  commodities. 

(2)  In  such  cases,  each  producer  must 
execute  a  note  and  security  agreement 


with  V.C.C.  and  each  such  producer  shall 
be  jointly  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  the  requirements  of  this 
part.  Each  producer  is  also  liable  for 
repayment  of  the  entire  marketing 
assistance  loan  amount  until  the 
marketing  assistance  loan  is  fully  repaid 
without  regard  to  their  share  in  the 
commodity  pledged  as  collateral.  In 
addition,  such  producer  may  not  amend 
the  note  and  sec:urity  agreement  for  the 
producer's  claimed  share  in  such 
commodities,  or  marketing  assistance 
loan  proceeds,  after  execution  of  the 
note  and  security  agreement  by  CCC. 

(e)(  1 )  A  producer,  when  requesting  a 
marketing  assistance  loan,  shall 
designate  in  writing  specific  storage 
structures. 

(2)  The  producer  is  not  required  to 
riKjuest  prior  approval  before  moving 
marketing  assistance  loan  collateral 
between  such  designated  structures. 

[A]  Movement  of  marketing  assistance 
loan  collateral  to  any  other  structures 
not  designated  or  the  disposal  of  such 
loan  collateral  without  prior  written 
approval  of  the  county  committee,  shall 
subject  the  producer  to  administrative 
actions. 

(4)  The  producer  is  responsible  for 
anv  loss  in  quantity  or  quality  of  the 
farm-stored  commodity  pledged  as 
collateral 

(5)  C(;C  shall  not  assume  any  loss  in 
quantity  or  quality  of  the  marketing 
assistance  loan  collateral  for  farm-stored 
loans 

§  1 42 1 . 1 06    Warehouse-stored  marketing 
assistance  loan  collateral. 

(a)  A  commodity  may  be  pledged  as 
collateral  for  a  warehouse-stored 
marketing  assistance  loan  in  the 
quantity  delivered  to  CCC  for  storage  at 
a  warehouse  that  meets  standards  for 
approval  at  part  1423  of  this  chapter. 
Such  quantity  shall  be  the  net  weight 
specified  on  the  warehouse  receipt  or 
supplemental  certificate 

(b)  Two  or  more  producers  may  obtain 
a  single  joint  marketing  assistance  loan 
for  commodities  stored  in  an  approved 
warehouse  if  the  warehouse  receipt 
pledged  as  collateral  is  issued  jointly  to 
the  producers. 

(c)  If  more  than  one  producer  executes 
a  note  and  security  agreement  with  CCC. 
each  such  producer  shall  be  jointly  and 
severally  liable  for  the  violation  of  the 
terms  and  conditions  of  the  note  and  the 
regulations  in  this  part.  Each  such 
producer  shall  also  remain  liable  for 
repayment  of  the  entire  marketing 
assistance  loan  amount  until  the 
marketing  assistance  loan  is  fully  repaid 
without  regard  to  such  producer's 
claimed  share  in  the  commoditv 


pledged  as  collateral  for  the  marketing 
assistance  loan.  In  addition,  such 
producer  may  not  amend  the  note  and 
security  agreement  with  respect  to  the 
producer's  claimed  share  in  such 
commodities,  or  marketing  assistance 
loan  proceeds,  after  execution  of  the 
note  and  security  agreement  by  CCC. 

(d)  Handling  and  storage  rates  that 
CCC  has  approved  to  be  deducted  from 
marketing  assistance  loan  proceeds  are 
available  in  USDA  State  and  county 
FSA  service  centers.  Deductions  shall  be 
based  upon  entries  on  the  warehouse 
receipt  or  supplemental  certificate,  but 
the  storage  rate  shall  not  exceed  the 
storage  rate  CCC  has  approved.  No 
storage  deduction  shall  be  made  if 
written  evidence  acceptable  to  CCC  is 
submitted  indicating  that: 

( 1 )  Storage  charges  through  the 
maturity  date  have  been  prepaid;  or 

(2)  The  producer  has  arranged  with 
the  warehouse  operator  for  the  payment 
of  storage  charges  through  the  maturity 
date  and  the  warehouse  operator  enters 
an  endorsement  in  substantially  the 
following  form  on  the  warehouse 
receipt; 

Storage  arrangements  have  been  made  by 
the  depositor  of  the  commodity  covered  by 
this  receipt  through  (date  through  which 
storage  has  been  provided).  No  lien  will  be 
asserted  by  the  warehouse  operator  against 
CCC  or  anv  subsequent  holder  of  the 
warehouse  receipt  for  the  storage  charges  that 
accrued  before  the  specified  date. 

(e)  The  beginning  date  to  be  used  for 
computing  storage  deductions  on  the 
commodity  stored  in  an  approved 
warehouse  shall  be  the  later  of  the 
following; 

(1)  The  date  the  commodity  was 
received  or  deposited  in  the  warehouse; 

(2)  The  date  the  storage  charges  start; 
or 

(3)  The  day  following  the  date 
through  which  storage  charges  have 
been  paid. 

(f)  For  hard  red  winter  and  hard  red 
spring  wheat  tendered  to  CCC  and 
stored  in  an  approved  warehouse, 
producers  must  obtain  official  protein 
content  determinations  or,  as  CCC 
determines  is  acceptable,  protein 
content  may  be  determined  by  mutual 
agreement  between  the  producer  and 
the  warehouse  operator.  Costs  of 
determinations  shall  not  be  paid  by 
CCC. 

(g)  For  warehouse-stored  peanuts, 
CCC  will  pay  storage  charges  and  in- 
charges  and  other  fees  as  determined  by 
CCC,  to  ensure  proper  storage  of  CCC 
loan  collateral.  The  beginning  date  to  be 
used  for  computing  storage  deductions 
on  the  CCC  peanut  loan  collateral  stored 
in  an  approved  warehouse  shall  be  the 
later  of  the  following: 
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(1)  The  date  the  conunodity  was 
received  or  deposited  in  the  warehouse; 

(2)  The  date  the  storage  charges  start; 
or 

(3)  The  day  following  the  date 
through  which  storage  charges  have 
been  paid. 

(4)  The  date  all  required  marketing 
assistance  loan  documents  are  received 
in  the  county  office. 

§1421.107    Warehouse  receipts. 

(a)  Warehouse  receipts  tendered  to 
CCC  under  §  1421.3  for  marketing 
assistance  loans  must  meet  the 
provisions  of  this  section  and  all  other 
provisions  of  this  part,  and  CCC 
program  documents. 

(b)  Warehouse  receipts  must  be  issued 
in  the  name  of  the  eligible  producer  or 
CCC.  If  issued  in  the  name  of  the 
eligible  producer,  the  receipt  must  be 
properly  endorsed  on  its  reverse  side 
certif\ing  that  the  crop  is  free  of 
encumbrances  in  order  for  title  to  vest 
in  the  holder.  Receipts  must  be  issued 
bv  an  approved  warehouse  and  must 
represent  a  commodity  that  is  deemed 
to  be  stored  commingled.  The  receipts 
must  be  negotiable  and  must  represent 

a  commodity  that  is  the  same  quantity 
and  quality  as  the  eligible  commodity 
actually  in  storage  in  the  warehouse  of 
the  original  deposit. 

(c)  If  the  receipt  is  issued  for  a 
commodity  that  is  owned  by  the 
warehouse  operator  either  solely, 
jointly,  or  in  common  with  others,  the 
fact  of  such  ownership  shall  be  stated 
on  the  receipt.  In  States  where  the 
pledge  of  warehouse  receipts  issued  by 
a  warehouse  operator  on  the  warehouse 
operator's  commodity  is  invalid,  the 
warehouse  operator  may  offer  the 
commodity  to  CCC  for  a  marketing 
assistance  loan  if  such  warehouse  is 
licensed  under  the  U.S.  Warehouse  Act. 

(d)  Each  warehouse  receipt  or 
accompanying  supplemental  certificate 
representing  a  commodity  stored  in  an 
approved  warehouse  that  has  a  storage 
agreement  with  CCC  shall  indicate  that 
the  commodity  is  insured  under  such 
agreement.  CCC  shall  not  be  responsible 
for  the  cost  of  such  insurance. 

(e)  A  separate  warehouse  receipt  must 
be  submitted  for  each  grade  and  class  of 
any  commodity  tendered  to  CCC  and. 
for  rice,  such  receipt  must  also  state  the 
milling  yield  of  the  rice,  and  for  wool, 
such  receipts  must  also  state  the  yield 
and  micron  of  the  wool. 

(f)  With  respect  to  peanuts,  a 
warehouse  receipt  must  be  submitted 
exhibiting  grade,  type,  and  segregation 
for  peanuts  tendered  to  CCC. 

(g)(1)  Each  warehouse  receipt,  or  a 
supplemental  certificate  (in  duplicate) 
that  properly  identifies  the  warehouse 


receipt,  must  be  issued  under  the 
applicable  CCC  storage  agreement  or  the 
U.S.  Warehouse  Act,  as  applicable,  and 
must  indicate: 

(i)  The  name  and  location  of  the 
storing  warehouse; 

(ii)  The  warehouse  code  assigned  bv 
CCC: 

(iii)  The  warehouse  receipt  number: 

(iv)  The  date  the  receipt  was  issued: 

(y)  The  type  of  commodity; 

(vi)  The  date  the  commodity  was 
deposited  or  received: 

(\ii)  The  date  to  which  storage  has 
been  paid  or  the  storage  start  date; 

(viii)  Whether  the  commodity  was 
received  by  rail,  truck  or  barge: 

(ix)  The  amount  per  bushel,  pound,  or 
hundredweight  of  prepaid  in  or  out 
charges: 

(x)  The  signature  of  the  warehouse 
operator  or  the  authorized  agent:  and 

(xi)  For  warehouses  operating  under  a 
merged  warehouse  code  agreement  (KC- 
385),  the  location  and  county  to  which 
the  producer  delivered  the  commodity. 

(2)  In  addition  to  the  information 
specified  in  paragraph  (f)(1)  of  this 
section,  additional  commodity  specific 
requirements  shall  be  determined  by 
CCC  and  be  available  at  State  and 
county  offices  and  the  Kansas  City 
Commodity  Office. 

(h)  If  a  warehouse  receipt  indicates 
that  the  commodity  tendered  for  loan 
grades  "infested"  or  "contains  excess 
moisture",  or  both,  the  receipt  must  be 
accompanied  by  a  supplemental 
certificate  in  order  for  the  commodity  to 
be  eligible  for  a  marketing  assistance 
loan.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  be  shown 
on  the  certificate  as  follows: 

(1)  When  the  warehouse  receipt 
shows  "infested"  and  the  commodity 
has  been  conditioned  to  correct  the 
infested  condition,  the  supplemental 
certificate  must  show  the  same  grade 
without  the  "infested"  designation  and 
the  same  grading  factors  and  quantity  as 
shown  on  the  warehouse  receipt. 

(2)(i)  When  the  warehouse  receipt 
shows  that  the  commodity  contained 
excess  moisture  and  the  commodity  has 
been  dried  or  blended,  the  supplemental 
certificate  must  show  the  grade,  grading 
factors,  and  quantity  after  dr\ing  or 
blending  of  the  commodity.  Such 
entries  shall  reflect  a  drying  or  blending 
shrinkage  as  provided  in  paragraph 
(g)(2)(iv)  of  this  section. 

(ii)  When  a  supplemental  certificate  is 
issued  under  paragraphs  (g)(1)  and 
(g)(2)(i)  of  this  section,  the  grade, 
grading  factors  and  the  quantity  shown 
on  such  certificate  shall  supersede  the 
entries  for  such  items  on  the  warehouse 
receipt. 

(iii)  If  the  commodity  has  been  dried 
or  blended  to  reduce  the  moisture 


content,  the  quantity  specified  on  the 
warehouse  receipt  or  the  supplemental 
certificate  shall  represent  the  quantity 
after  drying  or  blending. 

(iv)  For  commodities  dried  or  blended 
under  paragraph  (g)(2)(iii)  of  this 
section,  such  quantity  shall  reflect  a 
minimum  shrinkage  in  the  receiving 
weight  excluding  dockage: 

(A)  For  the  following  commodities. 
1.3  times  the  percentage  difference 
between  the  moisture  content  of  the 
commodity  received  and  the  following 
percentages  for  the  specified 
commodity: 

{1)  Barley:  14.5  percent; 

[2]  Corn:  15.5  percent: 

(J)  Grain  sorghum:  14.0  percent; 

(4)  Oats:  14.0  percent: 

(5)  Rice:  14.0  percent: 

(6)  Soybeans:  14.0  percent: 

(7)  Wheat:  13.5  percen;  and 
[8]  Peanuts:  10.0  percent. 

(B)  For  the  following  commodities, 
1.1  times  the  percentage  difference 
between  the  moisture  content  of  the 
commodity  received  and  the  following 
percentages  for  the  specified 
commodity: 

(1)  Canola:  10.0  percent: 

(2)  Flaxseed:  9.0  percent: 

(.3)  Mustard  Seed:  10.0  percent; 

(4)  Rapeseed:  10.0  percent; 

(5)  Safflower  Seed:  10.0  percent: 

(6)  Sunflower  Seed:  10.0  percent: 

(7)  Crambe:  10.0  percent;  and 
[8]  Sesame  Seed:  10.0  percent. 
(i)(l)  If.  under  paragraph  (g)  of  this 

section,  a  supplemental  certificate  is 
issued  in  connection  with  a  warehouse 
receipt,  such  certificate  must  state  that 
no  lien  for  processing  will  be  asserted 
by  the  warehouse  operator  against  CCC 
or  any  subsequent  holder  of  such 
receipt. 

(2)  Warehouse  receipts  ami  the 
commodities  represented  by  such 
receipts  that  are  stored  in  an  approved 
warehouse  that  is  operating  under  a 
CCC  storage  agr      nent  may  be  subject 
to  a  lien  for  w      .louse  charges  as 
specified  in  th    applicable  storage 
agreement.  For  all  commodities  except 
peanuts,  the  producer  who  pledged 
such  a  receipt  as  collateral  for  a  loan 
under  this  part  shall  pay  to  CCC  all 
costs  incurred  by  CCC  as  result  of  the 
existence  of  the  lien.  In  no  event  shall 
a  warehouse  operator  be  entitled  to 
satish-  such  a  lie  i  by  sale  of  the 
commodities  wlien  CCC  is  the  holder  of 
such  receipt. 

(j)  Warehouse  receipts  representing 
commodities  that  have  been  shipped  by 
rail  or  by  barge,  must  be  accompanied 
bv  supplemental  certificates  completed 
under  paragraph  (f)  of  this  section. 
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§1421.108     Transfers  and 
reconcentrations. 

(d)  I'pon  request  by  the  producer 
before  transfer,  the  county  committee 
mav  approve  the  transfer  of  a  quantity 
of  a  commodity  that  is  pledged  as 
collateral  for  a  farm-stored  loan  to  a 
warehouse-stored  loan  at  any  time 
during  the  loan  period. 

(1)  Liquidation  of  the  farm-stored  loan 
or  part  thereof  shall  be  made  through 
the  pledge  of  warehouse  receipts  for  the 
commodity  placed  under  warehouse- 
stored  loan  and  the  immediate  payment 
bv  the  producer  of  the  amount  by  vshich 
the  warehouse-stored  loan  is  less  than 
the  farm-stored  loan  or  part  thereof  and 
charges  plus  interest.  The  loan  quantity 
for  the  warehouse-stored  loan  cannot 
exceed  110  percent  of  the  loan  quantity 
transferred  from  the  farm-stored  loan. 

(2)  Any  amounts  due  the  producer 
shall  be  disbursed  by  the  PSA  county 
service  center 

(b)  Upon  request  by  the  producer 
before  the  transfer,  the  county 
committee  may  approve  the  transfer  of 
a  warehouse-stored  loan  or  part  thereof 
to  a  farm-stored  loan  at  any  time  during 
the  marketing  assistance  loan  period. 
Quantities  pledged  as  collateral  for  a 
farm-stored  loan  shall  be  based  on  a 
measurement  or  a  calculation  of  average 
production  of  wool  and  mohair,  such 
measurement  or  calculation  to  be  made 
by  a  representative  of  the  county  office 
before  approving  the  farm-stored  loan 
The  producer  must  immediately  repay 
the  amount  by  which  the  farm-stored 
loan  is  less  than  the  warehouse-stored 
loan  and  charges  plus  interest  on  the 
shortage.  The  maturity  date  of  the  farm- 
stored  loan  shall  be  the  maturity  date 
applicable  to  the  warehouse-stored  loan 
that  was  transferred. 

(c)  Upon  the  filing  of  the 
Reconcentration  Agreement  and  Trust 
Receipt  by  the  producer  and  warehouse 
operator,  CCC  may.  during  the 
marketing  assistance  loan  period, 
approve  the  reconcentration  in  another 
CCC-approved  warehouse  for  all  or  part 
of  a  commodity  that  is  pledged  as 
collateral  for  a  warehouse-stored  loan. 
Any  such  approval  shall  be  subject  to 
the  terms  and  conditions  in  the 
Reconcentration  Agreement  and  Tnist 
Receipt.  A  producer  may,  before  the 
new  warehouse  receipt  is  delivered  to 
CCC.  pay  to  CCC 

(1)  The  principal  amount  of  the 
marketing  assistance  loan  and  charges 
plus  interest  and  applicable  charges;  or 

(2)  If  CCC  so  announces,  an  amount 
less  than  the  principal  amount  of  the 
marketing  assistance  loan  and  charges 
plus  interest  under  the  terms  and 
conditions  specified  by  CCC  at  the  time 
the  producer  redeems  the  commodity 


pledged  as  collateral  for  such  marketing 
assistance  loan. 

§  1421.109    Personal  liability  of  th« 
producer. 

(a)  When  a  producer  obtains  a 
commodity  marketing  assistance  loan, 
the  producer  agrees,  in  writing,  not  to: 

(1)  Provide  an  incorrect  certification 
of  the  quantity  or  make  any  fraudulent 
or  erroneous  representation  for  the 
marketing  assistance  loan:  or 

(2)  Remove  or  dispose  of  a  quantity  of 
commodity  that  is  collateral  for  a  CCC 
farm-stored  loan  without  prior  written 
approval  from  CCC. 

(.1)  The  violation  of  the  terms  and 
conditions  of  the  note  and  security 
agreement,  will  cause  harm  or  damage 
to  CCC.  in  that  funds  may  be  disbursed 
to  the  producer  for  a  quantity  of  a 
commodity  that  is  not  actually  in 
existence  or  for  a  quantity  on  which  the 
producer  is  not  eligible. 

(b)  Such  violations  as  are  referred  to 
in  paragraph  (a)(3)  of  this  section  may 
include: 

(1)  Incorrect  certification; 

(2)  Unauthorized  removal;  and 

(3)  Unauthorized  disposition. 

(c)  The  producer  ana  CCC  agree  that 
it  will  be  difficult,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  for 
such  violations.  Accordingly,  if  the 
county  committee  determines  that  the 
producer  has  committed  such 
violations,  liquidated  damages  shall  be 
assessed  on  the  quantity  of  the 
commodity  that  is  involved  in  the 
violation. 

(d)  In  the  case  of  violations,  if  CCC 
determines  the  producer: 

(1)  Acted  in  good  faith  when  the 
violation  occurred,  liquidated  damages 
w  ill  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by: 

(i)  10  percent  of  the  marketing 
assistance  loan  rate  applicable  to  the 
loan  note  for  the  first  offense;  or 

(ii)  25  percent  of  the  marketing 
assistance  loan  rate  applicable  to  the 
loan  note  for  the  second  offense;  or 

(2)  Did  not  act  in  good  faith  about  the 
violation,  or  for  cases  other  than  the  first 
or  second  offense,  liquidated  damages 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by  25 
percent  of  the  marketing  assistance  loan 
rate  applicable  to  the  loan  note. 

(f)  For  violations  and  the  liquidated 
damages  under  paragraph  (d)(1)  of  this 
section,  the  county  committee  shall: 

(1)  Require  repayment  of  the 
marketing  assistance  loan  quantity 
incorrectly  certified  or  the  loan  quantity 
removed  or  disposed  at  the  lesser  of 

(i)  The  applicable  loan  principal,  and 
charges,  plus  interest  or; 

(ii)  The  announced  alternative 
repayment  rate  in  effect  on  date  the 


violation  occurred,  plus  15  percent  of 
the  loan  rate,  as  otherwise  determined 
bv  the  Deputy  Administrator,  and 

(2)  If  the  producer  fails  to  pay  such 
amount  within  30  days  from  the  date  of 
notification,  accelerate  the  marketing 
assistance  loan  in  default  and  require 
repayment  of  all  loan  principal,  charges, 
and  interest. 

(f)  For  violations  committed  and  the 
liquidated  damages  were  assessed  under 
paragraph  (d)(2)  of  this  section,  the 
county  committee  shall  call  the  loan 
involved  in  the  violation,  and  require 
repayment  of  the  entire  loan  principal, 
charges  and  interest. 

(g)  The  county  committee  may  waive 
the  liquidated  damages  if  it  determines 
that  the  violation  was  inadvertent, 
accidental,  and  unintentional. 

(h)  If  for  any  violation,  the  county 
committee  determines  that  CCC's 
interest  is  not  or  will  not  be  protected, 
the  county  committee  shall  call  all  of 
the  producer's  farm-stored  loans,  and 
deny  future  farm-stored  loans  and  loan 
deficiency  payments  without 
production  evidence  for  24  months  after 
the  date  the  violation  is  discovered. 
Depending  on  the  severity  of  the 
violation,  the  county  committee  may 
deny  future  farm-stored  loans  and  loan 
deficiency  payments  without 
production  evidence  for  an  additional 
period  CCC  designates. 

(i)  If  the  county  committee  determines 
that  the  producer  has  committed  a 
violation,  the  county  committee  shall 
notify  the  producer  in  writing  that: 

(1)  The  producer  has  30  calendar  days 
to  provide  evidence  and  information 
regarding  the  circimistances  that  caused 
the  violation,  to  the  county  committee; 
and 

(2)  Administrative  actions  will  be 
taken. 

(j)  If  the  loan  is  accelerated,  the 
producer  may  not  repay  the  loan  at  the 
lower  alternative  loan  repayment  rate 
and  may  not  utilize  commodity 
certificate  exchanges,  unless  authorized 
by  CCC. 

(k)  Producers  rejected  for  a  farm- 
stored  loan  under  this  section  may 
apply  for  a  warehouse-stored  loan. 

(1)  The  loan  plus  other  charges  shall 
be  payable  to  CCC  upon  demand  if  a 
producer: 

(1)  Makes  any  fraudulent 
representation  in  obtaining  a  marketing 
assistance  loan,  maintaining,  or  settling 
a  loan;  or 

(2)  Disposes  or  moves  the  loan 
collateral  without  the  approval  of  CCC. 

(m)  A  producer  shall  oe  personally 
liable  for  damages  resulting  from  a 
commodity  delivered  to  or  removed  by 
CCC  containing  mercurial  compounds, 
toxin  producing  molds,  or  other 
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substances  poisonous  or  harmful  to 
humans  or  animals  or  property. 

(n)  If  the  amount  disbursed  under  a 
marketing  assistance  loan  or  in 
settlement  thereof,  exceeds  the  amount 
authorized  by  this  part,  the  producer 
shall  be  liable  for  repayment  of  such 
excess  and  charges,  plus  interest. 

(0)  If  the  amount  collected  from  the 
producer  in  satisfaction  of  the  marketing 
assistance  loan  is  less  than  the  amount 
required  imder  this  part,  the  producer 
shall  be  personally  liable  for  repayment 
of  the  amount  of  such  deficiency  and 
charees,  plus  interesti 

(pf  In  the  case  of  joint  loans  or  loan 
deficiency  payments,  the  personal 
liability  for  the  amoimts  specified  in 
this  section  shall  be  joint  and  several  on 
the  part  of  each  producer  signing  the 
note  or  loan  deficiency  payment 
application. 

(q)  Any  or  all  of  the  liquidated 
damages  assessed  may  be  waived  as 
determined  by  CCC. 

§1421.110    Repaymefrts. 

(a)  CCC  may  allow  a  producer  to 
repay  a  nonrecourse  marketing 
assistance  loan  at  a  rate  that  is  the  lesser 
of 

(1)  The  loan  rate  and  charges,  plus 
interest  determined  for  a  crop;  or 

(2)  The  prevailing  world  market  price, 
as  determined  by  CCC,  for  rice  or  the 
alternative  repayment  rate  for  all  other 
commodities,  as  determined  by  CCC. 

(b)(1)  On  a  form  prescribed  by  CCC, 
a  producer  may  request  to  lock  in  the 
applicable  repayment  rate  for  a  period 
of 

(i)  60  calendar  days;  or 

(ii)  not  less  than  14  calendar  days 
before  the  maturity  date  of  the  loan,  but 
not  both. 

(2)  The  request  to  lock  in  the 
applicable  repayment  rate  must  be 
received  in  the  FSA  coxmty  service 
center  that  disbursed  the  loan. 

(3)  The  repayment  rate  that  is  locked 
in  is  the  rate  in  effect  when  the  request 
to  lock  in  is  approved. 

(4)  The  repayment  rate  may  be  locked 
in  on  outstanding  farm-stored  or 
warehouse-stored  loans. 

(5)  The  repayment  rate  that  is  locked 
in  will  expire  the  earlier  of 

(i)  60  calendar  days  htjm  date  of 
approval,  or; 

(ii)  14  calendar  days  before  loan 
maturity. 

(6)  The  requests  can  only  be 
completed  one  time  for  a  designated 

quantiW- 

(7)  The  requests  can  be  made  in 

person  or  by  facsimile. 

(8)  The  requests  cannot  be  canceled, 
terminated,  or  changed  after  approval. 

(9)  The  locked-in  applicable 
repayment  rate  will  not  transfer  to  any 


loan  disbursed  outside  of  the  originating 
covmty  where  the  commodity  was 
stored. 

(10)  Once  a  repayment  rate  is  locked 
in  it  caimot  be  extended. 

(c)  If  a  producer  fails  to  repay  a 
marketing  assistance  loan  within  the 
time  prescribed  by  CCC  under  the  terms 
and  conditions  of  the  request  to  lock  in 
a  market  loan  repayment  rate,  the 
producer  may  repay  the  loan: 

(1)  On  or  before  maturity,  at  the  lesser 
of 

(i)  Principal  plus  interest  as 
determined  by  CCC; 

(ii)  The  repayment  rate  in  effect  on 
the  day  the  repayment  is  received  in  the 
FSA  county  service  center. 

(2)  After  maturity  at  principal  plus 
interest. 

(d)  When  the  proceeds  of  the  sale  of 
the  commodity  are  needed  to  repay  all 
or  a  part  of  a  farm-stored  loan,  the 
producer  must  request  and  obtain  prior 
written  approval  on  a  CCC  approved 
form  and  comply  with  the  terms  and 
conditions  of  such  form,  to  remove  a 
specified  quantity  of  the  commodity 
from  storage.  Approval  does  not 
constitute  release  of  CCC's  security 
interest  in  the  commodity  or  release  of 
producer  liability  for  amounts  due  CCC 
for  the  marketing  assistance  loan 
indebtedness  if  payment  in  full  is  not 
received  by  the  county  office.  Failure  to 
repay  a  marketing  assistance  loan 
within  the  time  period  prescribed  by 
CCC  in  the  case  of  a  farm-stored  loan 
and  delivery  of  the  pledged  collateral  to 
a  buyer,  is  a  violation  of  the  agreement. 
In  the  case  of  such  violation,  the 
producer  must  repay  the  loan  principal 
and  interest  or  another  amount  as 
determined  by  the  Deputy 
Administrator,  FSA,  imder  §  1421.109. 

(e)  The  producer  may  obtain  comity 
committee  approval  of  a  release  of  all  or 
part  of  pledged  collateral  for  a 
warehouse-stored  loan  at  or  before  the 
maturity  of  such  loan  by  paying  to  CCC: 

(1)  The  principal  amount  of  the 
marketing  assistance  loan  and  charges 
plus  interest,  or 

(2)  An  amoimt  less  than  the  principal 
amount  of  the  marketing  assistance  loan 
and  charges  plus  interest  under  the 
terms  and  conditions  specified  by  CCC 
at  the  time  the  producer  redeems  the 
collateral  for  such  loan. 

(f)  A  partial  release  of  marketing 
assistance  loan  collateral  must  cover  all 
of  the  commodity  represented  by  one 
warehouse  receipt.  Warehouse  receipts 
redeemed  by  repayment  of  the 
marketing  assistance  loan  shall  be 
released  only  to  the  producer.  However, 
such  receipt  may  be  released  to  persons 
designated  in  a  vmtten  authorization 
that  is  filed  with  the  county  office  by 


the  producer  within  1 5  days  before  the 
date  of  repayment. 

(g)  The  note  and  security  agreement 
shall  not  be  released  until  the  marketing 
assistance  loan  has  been  satisfied  in  full. 

(h)(1)  If  the  commodity  is  moved  from 
storage  without  obtaining  prior  approval 
to  move  such  commodity,  such  removal 
shall  constitute  unauthorized  removal 
or  disposition,  as  applicable  under 
§  1421.109(b),  unless  the  removal 
occurred  on  a  non-workday  and  the 
producer  notified  the  county  office  on 
the  next  workday  of  such  removal. 

(2)  Any  loan  quantities  involved  in  a 
violation  of  §  1421.109  must  be  repaid 
under  §  1421.109(e). 

§  1 421 .1 1 1     Commodity  certificate 
exchanges. 

(a)  For  any  outstanding  marketing 
assistance  loan,  a  producer  may 
purchase  a  commodity  certificate  and 
exchange  that  commodity  certificate  for 
the  marketing  assistance  loan  collateral. 

(b)  The  exchange  rate  is  the  lessor  of 

(1)  The  loan  rate  and  charges,  plus 
interest  applicable  to  the  loan; 

(2)  The  prevailing  world  market  price, 
as  determined  by  CCC,  for  rice  or  the 
alternative  repayment  rate  for  all  other 
commodities,  as  determined  by  CCC. 

(c)  Commodity  certificate  exchanges 
may  not  be  used  when  locking  in  a 
repayment  rate  under  §  1421.110. 

(d)  Producers  must  request  a 
commodity  certificate  exchange  in 
person  at  the  FSA  county  service  center 
that  disbursed  the  marketing  assistance 
loan  by: 

(1)  Completing  a  written  request  as 
CCC  determines. 

(2)  Purchasing  a  commodity 
certificate  for  the  exact  amount  required 
to  exchange  the  marketing  assistance 
loan  collateral. 

(3)  Immediately  exchanging  the 
purchased  commodity  certificate  for  the 
outstanding  loan  collateral. 

§1421.112    Loan  setttement 

(a)  The  value  of  the  settlement  of 
marketing  assistance  loan  shall  be  made 
by  CCC  on  the  following  basis: 

(1)  For  nonrecourse  marketing 
assistance  loans,  the  schedule  of 
premiiuns  and  discounts  for  the 
commodity  provided  that: 

(i)  If  the  value  of  the  collateral  at 
settlement  is  less  than  the  amount  due, 
the  producer  shall  pay  to  CCC  the 
amount  of  such  deficiency  and  charges, 
plus  interest  on  such  deficiency;  or 

(ii)  If  the  value  of  the  collateral  at 
settlement  is  greater  than  the  amount 
due,  such  excess  shall  be  retained  by 
CCC  and  CCC  shall  have  no  obligation 
to  pay  such  amount  to  any  party. 
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(2)  For  recourse  marketing  assistance 
loans,  the  proceeds  from  the  sale  of  the 
commodity  provided  that: 

(i)  If.  the  value  of  the  collateral  at 
settlement  is  less  than  the  amount  due. 
the  producer  shall  pay  to  CCC  the 
amount  of  such  deficiency  and  charges, 
plus  interest  on  such  deficiency,  or 

(ii)  If.  the  proceeds  received  from  the 
sale  of  the  commodity  are  greater  than 
the  sum  of  the  amount  due.  plus  anv 
cost  incurred  by  CCl.  in  conducting  the 
sale  of  the  commodity,  the  amount  of 
such  e.xcess  shall  be  paid  to  the 
producer  or,  if  applicable,  to  a  secured 
creditor  of  the  producer 

(3)  If  CCC  sells  the  commodity 
described  in  paragraphs  (a)(1)  or  (a)(2) 
of  this  section  in  settlement  of  the 
marketing  assistance  loan,  the  sales 
proceeds  shall  be  applied  to  the  amount 
owed  CCC  bv  the  producer  The 
producer  shall  be  responsible  for  any 
costs  incurred  by  CCC  in  completing  the 
sale.  CCC  may  deduct  such  amount  frnm 
the  sales  proceeds. 

(b)  Settlements  made  by  CCC  for 
eligible  commodities  that  are  acquired 
by  CCC  and  that  are  stored  in  an 
approved  warehouse  shall  be  made  on 
the  basis  of  the  entries  in  the  applicable 
warehouse  receipt,  supplemental 
certificate,  and  accompanying 
documents. 

(c)  Settlements  made  bv  CCC  for 
peanuts  acquired  by  C^CC  and  stored  in 
an  approved  warehouse  shall  be  based 
on  the  settlement  value  at  the  time  of 
the  loan  disbursement  and  the  entries  in 
the  applicable  warehouse  receipt, 
supplemental  certificate,  and 
accompanying  documents  subject  to 
adjustments  for  (  hanges  in  quality  and 
other  factors 

(1)  All  eligible  commodities  that  are 
stored  in  other  than  approved 
warehouses  shall  be  delivered  to  CCC  as 
CCC  instructs.  Settlement  shall  be  based 
on  entries  in  the  applicable  warehouse 
receipt,  supplemental  certificate,  and 
accompanying  documents. 

(2)  For  eligible  loan  commodities  that 
are  delivered  from  other  than  an 
approved  warehouse,  settlement  shall 
be  made  by  CCC  on  the  basis  of  the 
basic  marketing  assistance  loan  rate  that 
is  in  effect  for  the  commodity  at  the 
producer's  customary  delivery  point,  as 
determined  by  CCC. 

(dl  In  all  cases,  settlements  may  be 
adjusted  for  changes  in  quality  and 
other  factors  affecting  the  value  of  the 
commodity 

§1421.113    Foreclosure. 

(a)(1)  Upon  maturity  and  nonpayment 
of  a  warehouse-stored  loan,  title  to  the 
unredeemed  collateral  securing  the 


marketing  assistance  loan  shall 
immediately  vest  in  CCC. 

(2)  Upon  maturity  and  nonpayment  of 
a  farm-stored  marketing  assistance  loan, 
title  to  the  unredeemed  collateral  shall 
automatically  transfer  to  CCC  upon  CCC 
demand. 

(3)  When  CCC  acquires  title  to  the 
unredeemed  collateral,  CCC  shall  not 
pay  for  anv  market  value  that  such 
collateral  may  have  in  excess  of  the 
marketing  assistance  loan  indebtedness, 
(the  unpaid  amount  of  the  note  and 
c;harges  plus  interest). 

(b)  If  tne  total  amount  due  on  a  farm- 
stored  loan  (the  unpaid  amount  of  the 
note  plus  charges,  and  interest)  is  not 
satisfied  upon  maturity,  CCC  may 
remove  the  commodity  from  storage, 
and  assign,  transfer,  and  deliver  the 
commodity  or  documents  evidencing 
title  thereto  when,  how.  and  upon  terms 
as  CC'C  dett-rmines  Disposition  may 
also  be  effected  without  removing  the 
commodity  from  storage.  The 
commodity  may  be  processed  before 
sale  and  CCC  may  become  the  purchaser 
of  the  whole  or  any  part  of  the 
commodity  at  either  a  public  or  private 
sale 

( 1 )  The  value  of  settlement  for  a  farm- 
stored  commodity  removed  by  CCC 
from  storage  and  shall  be  as  provided  in 
t?  1421  112 

(2)  If  a  deficiency  exists  after  the 
c(j|lateral  is  sold,  a  claim  for  such 
deficiency  will  be  established  in 
accordance  with  part  1403  of  this  title. 

§  1 42 1 .  11 5     Recourse  marketing  assistance 
loans. 

(a)  tXX:  shall  make  recourse 
marketing  assistance  loans  available  to 
eligible  producers  of  high  moisture 
corn,  high  moisture  grain  sorghum  and 
other  eligible  loan  commodities  as 
determined  by  the  Deputy 
.\dministrator.  Farm  Programs. 

(b)  Repayment  must  be  paid  in  full  on 
or  before  the  loan  maturity  date. 

(c)  Recourse  marketing  assistance  loan 
collateral  may  not  be  delivered  or 
forfeited  to  CCC  in  satisfaction  of  the 
loan  indebtedness. 

Subpart  C — Loan  Deficiency  Payments 

§  1 421 .200     Applicability. 

(a)  During  the  loan  availability  period, 
loan  ileficiency  payments  will  be  made 
available  to  eligib'e  producers  when  the 
alternative  repayment  rate  is  less  than 
the  applicable  county  loan  rate. 

(b)  To  be  eligible  to  receive  loan 
deficiency  nayments  a  producer  must: 

(1)  Comply  with  all  marketing 
assistance  loan  eligibility  including 
beneficial  interest  reouirements. 

(2)  Agree  to  forgo  obtaining  such  loan, 
if  applicable;  and 


(3)  File  in  person,  by  mail  or 
electronically  a  request  for  payment  on 
a  form  prescribed  by  CCC:  and 

(4)  Otherwise  comply  with  all 
program  requirements. 

(c)  A  producer  must  submit  a 
completed  request  for: 

(1)  A  field  direct  loan  deficiency 
payment  to  CCC  on  or  before  the  date 
of  harvesting  or  shearing  a  quantity  of 
an  eligible  commodity,  provided  further 
that  the  producer  must  have  beneficial 
interest  in  such  quantity  on  the  date  the 
commodity  is  harvested  or  sheared. 

(2)  A  field  direct  loan  deficiency 
payment  to  CCC  for  unshorn  pelts  on  or 
before  the  date  of  slaughter  of  the 
quantity  of  live  lambs,  before  the  loss  by 
the  producer  of  beneficial  interest  in  the 
lamb  and  the  unshorn  pelt  produced 
from  such  lamb. 

(3)  All  other  types  of  loan  deficiency 
payment  requests  after  harvest  or 
shearing  and  before  beneficial  interest  is 
lost  in  the  commodity,  but  not  later  than 
the  loan  availability  date. 

(d)  For  unshorn  pelts,  the  lamb  must 
be  owned  for  a  period  of  not  less  than 
30  days  in  advance  of  the  application 
and  sold  for  immediate  slaughter  or 
slaughtered  for  personal  use.  Producers 
must  submit  acceptable  production 
evidence  to  CCC  under  §  1421.12  at  the 
time  of  request.  Producers  who  do  not 
sell  lambs  for  immediate  slaughter  are 
ineligible  for  a  loan  deficiency  payment. 

§  1 421 .201     Loan  deficiency  payntent  rate. 

(a)  The  loan  deficiency  payment  rate 
for  a  crop  shall  be  the  amount  by  which 
the  loan  rate  for  the  crop  exceeds  the 
rate  at  which  CCC  has  announced  that 
producers  may  repav  their  loans  under 
§1421.10. 

(b)  Such  rate  shall  be  the  amount 
determined: 

( 1 )  For  loan  deficiency  payments 
other  than  field  direct: 

(i)  On  the  day  the  producer  submits 
a  completed  request  for  a  loan 
deficiency  payment  to  the  FSA  county 
service  center; 

(ii)  Using  the  rate  in  effect  for  the  FSA 
county  service  center  where  the 
commodity  is  stored. 

(2)  For  field  direct  loan  deficiency 
payments: 

(i)  On  the  date  the  commodity  was 
delivered  to  the  processor,  buyer, 
warehouse  or  CMA; 

(ii)  Using  the  rate  in  effect  for  the  FSA 
county  service  center  where  the  farm 
records  are  kept. 

(3)  For  rice  loan  deficiency  payments, 
the  adjusted  world  price  under 

§  1421.10(c). 

(c)  The  loan  deficiency  payment 
applicable  to  such  crop  shall  be 
computed  by  multiplying  the  loan 
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deficiency  payment  rate,  as  determined 
under  paragraph  (b)  of  this  section,  by 
the  quantity  of  the  crop  the  producer  is 
eligible  to  pledge  as  collateral  for  a 
nonrecourse  loan  for  which  the  loan 
deficiency  payment  is  requested. 

§  1 421 .202    Loan  deficiency  payment 
quantity. 

(a)  A  loan  deficiency  payment  may  be 
based  on  100  percent  of  the  net  eligible 
quantity  specified  on  acceptable 
evidence  of  production  of  the 
commodity  certified  as  eligible  for  loan 
deficiency  payment  if  such  production 
evidence  is  provided  for  such 
commodity  under  §  1421.12. 

(b)  Two  or  more  producers  may  obtain 
a  single  joint  loan  deficiency  payment 
for  commodities  that  are  stored  in  the 
same  storage  facility.  Two  or  more 
producers  may  obtain  individual  loan 
deficiency  payments  for  their  share  of 
the  commodity  that  is  stored 
commingled  in  a  farm  storage  facility 
with  commodities  for  which  a  loan 
deficiency  payment  has  been  requested 
and  shall  be  liable  for  any  damage 
incurred  by  CCC  for  incorrect 
certification  of  such  commodities  under 
§1421.203. 

(c)  Two  or  more  producers  may  obtain 
a  single  joint  loan  deficiency  payment 
for  commodities  that  are  stored  in  an 
approved  or  unapproved  warehouse  if 
the  acceptable  documentation 
representing  an  eligible  commodity  for 
which  a  loan  deficiency  payment  is 
requested  is  completed  jointly  for  such 
producers. 

§  1 421 .203    Personal  liability  of  the 
producer. 

(a)  When  a  producer  requests  a  loan 
deficiency  payment,  the  producer 
agrees: 

(1)  When  signing  the  Loan  Deficiency 
Payment  Application  and  Certification 
or  the  Direct  Loan  Deficiency  Payment 
Agreement,  as  applicable,  that  the 
producer  will  not  provide  an  incorrect 
certification  of  the  quantity  or  make  any 
fraudulent  representation  for  loan 
deficiency  payment  piupose;  and 

(2)  That  violation  of  the  terms  and 
conditions  of  the  loan  deficiency 
payment  request,  as  applicable,  will 
cause  harm  or  damage  to  CCC  in  that 
funds  may  be  disbursed  to  the  producer 
for  a  quantity  of  a  commodity  that  is  not 
actually  in  existence  or  for  a  quantity  on 
which  the  producer  is  not  eligible,  if 
CCC  determines  that  the  producer  has 
violated  the  terms  and  conditions  of  the 
applicable  forms  prescribed  by  CCC. 
liquidated  damages  shall  be  assessed  on 
the  quantity  of  the  commodity  that  is 
involved  in  the  violation. 


(b)  If  CCC  determines  that  the 
producer: 

(1)  Acted  in  good  faith  when  the 
violation  occurred,  liquidated  damages 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by; 

(i)  10  percent  of  the  loan  deficiency 
payment  rate  for  the  first  offense;  or 

(ii)  25  percent  of  the  loan  deficiency 
payment  rate  for  the  second  offense. 

(2)  Did  not  act  in  good  faith  about  the 
violation,  or  for  cases  other  than  the  first 
or  second  offense,  liquidated  damages 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by  25 
percent  of  the  loan  deficiency  payment 
rate. 

(c)  For  violations  to  which  paragraph 
(b)(1)  of  this  section  applies,  the 
producer  must  repay  the  loan  deficiency 
payment  applicable  to  the  loan 
deficiency  quantity  incorrectly  certified, 
and  charges,  plus  interest  applicable  to 
the  amount  repaid.  If  the  producer  fails 
to  pay  such  amounts  within  30  days 
from  the  date  of  notification,  the 
producer  must  repay  the  entire  loan 
deficiency  payment  and  charges  plus 
interest. 

(d)  For  violations  to  whirh  paragraph 
(b){2)  of  this  section  applies,  the 
producer  shall  repay  of  the  entire  loan 
deficiency  payment  and  charges  plus 
interest. 

(e)  CCC  may  waive  the  liquidated 
damages  taken  applicable  to  paragraph 
(b)  of  this  section  if  the  CCC  determines 
that  the  violation  occurred 
inadvertently,  accidentally,  or 
unintentionally. 

(f)  If,  for  any  violation  to  which 
paragraph  (b)  of  this  section  applies,  the 
county  committee  determines  that 
CCC's  interest  is  not  or  will  not  be 
protected,  the  county  committee  shall: 

(1)  Call  the  producer's  farm-stored 
loans; 

(2)  Deny  future  farm-stored  loans  for 
the  current  and  2  following  crop  years: 

(3)  Deny  loan  deficiency  payments  for 
the  current  and  2  following  crop  years 
unless  production  evidence  is  presented 
to  CCC.  Depending  on  the  severity  of  the 
violation,  the  county  committee  may 
deny  future  farm-stored  loan  and  loan 
deficiency  payments  without 
production  evidence. 

(g)  If  the  county  committee 
determines  that  the  producer  has 
committed  a  violation,  the  county 
committee  shall  notify  the  producer  in 
writing  that: 

(1)  The  producer  has  30  calendar  days 
to  provide  evidence  and  information 
regarding  the  circumstances  that  caused 
the  violation,  to  the  county  committee; 
and 

(2)  Administrative  action  will  be 
taken  under  this  section. 


(h)  If  the  amount  disbursed  under 
loan  deficiency  payments  exceeds  the 
amount  authorized  by  this  part,  the 
producer  shall  be  liable  for  repayment 
of  such  excess  and  charges,  plus 
interest. 

(i)  In  the  case  of  joint  loan  deficiency 
payments,  the  personal  liability  for  the 
amounts  specified  in  this  section  shall 
be  joint  and  several  on  the  part  of  each 
producer  signing  the  loan  deficiency 
payment  application. 

(j)  Any  or  all  of  the  liquidated 
damages  assessed  under  the  provisions 
of  paragraph  (b)  of  this  section  may  be 
waived  as  determined  by  CCC. 

9.  The  heading  of  newly  designated 
subpart  D  is  revised  to  read  as  set  forth 
below,  and  subpart  D  is  further 
amended  as  follows; 

Subpart  D — Grazing  Payments  for 
2002-2007  Crop  Years  of  Wheat. 
Barley,  Oats  and  Triticale 

A.  In  §  1421.300.  paragraph  (a)  is 
revised  to  read  as  follows; 

§1421.300    Applicability. 

(a)  The  regulations  in  this  subpart  are 
applicable  to  the  2002-2007  crops  of 
eligible  acreage  planted  to  wheat, 
barley,  oats  or  triticale  that  is  grazed  by 
livestock  and  not  harvested  in  any  other 
manner.  This  subpart  sets  forth  the 
terms  and  conditions  under  which  a 
grazing  payment  in  lieu  of  a  loan 
deficiency  payment  will  be  made  by 
CCC. 
»         *         *         *         « 

B.  In  §1401.303.  paragraphs  (a),  (d) 
and  (e)  are  revised  and  paragraph  (f)  is 
added  to  read  as  follows: 

§  1 421 .303    Eligible  producer  and  eligible 
land. 

(a)  To  be  an  eligible  producer  for  a 
payment  under  this  subpart,  the  person 
must  be  a  producer  of  wheat,  barley, 
oats,  or  triticale  in  the  2002  through 
2007  crop  years.  Also,  to  be  an  eligible 
producer,  the  person  must  meet  all 
other  qualifications  for  payment  that  are 
set  out  in  this  subpart,  set  out  in  parts 
12,  718.  1400,  and  1405  of  this  title.  A 
person  will  not  be  considered  the 
producer  of  the  crop  unless  that  person 
was  responsible  for  the  planting  of  the 
crop  and  had  fhe  risk  of  loss  in  the  crop 
at  all  times,  including,  at  the  time  of 
planting  and  the  time  of  the  request  for 
a  payment  under,  this  subpart. 
***** 

(d)(l}  A  producer  must,  at  the  time  of 
the  agreement  made  under  this  part  to 
obtain  a  payment,  meet  all  other  eligible 
criteria  for  obtaining  loan  deficiency 
payments. 

(2)  For  producers  of  triticale  who 
obtain  a  payment  under  this  subpart  the 
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[)r'iciui  t'r  !iiu^'  '■nU-T  \nt"  an  .iL;rf>'in>'n" 
■Aith  (  (  (    tn  forgo  am  har\  .>>tiii':;  .  ■*. 
'ritii  al»'  'in  tht>  dcrt'agc  tor  v\  fiu  h  >iii  h 
a  [)a\  iiu'iit  1^  made. 

(eUD  No  pa\  jii.'H'  -.Si!!  b.>  mail-'  if  tfi-- 
crop  fou!H  11'''  n  i\''  t)t't'n  fiar'.  •■--t"-! 
[u'(  au->>'   'f  w'atfitT  condition^  '  t  uiv 
•  itfitT  ^^'a■^l'n 

[2    rfv  [ifiiiK  IT  mu^t  ri^'tain  fhf 

contm;    fit!>'  aihi  ri-k  "!  i"--  iii  tli-- 
conini'niit'.  t'lr  'a  fin  h  tfif  [)a\  iii-'iir  is 
M)i.it;ht  tri'Mi  th''  ii,if>'  "t  plaritiii^  ttirniufi 
thf  lialt'  '  'II  'A  fill  ti  iiit'i  ti.iiiii  a; 
har\t'st!rm  "t  tfif  ;  my,  w  'Hiid  ni'nn.ilu 
(K  (  ur 

'  t",  FrLidui  i-r^  '.s  hi  I  ■'!>■(  t  to  yra/f  Jt)(iJ- 
2007  crop  uht>at.  barlfv.  oats,  or 

tntii  dlt-  wil!  U'lt  ^ Imihlf  for  an 

;iulf'[iin!tv  liiiii-T  S.h>'  [■'••liiT  li  I  !"[ 
in--uran(  ►'  Fr-i^rain  |.)rn\  i^mn  '  <i  (  ti:i(it'-i 
I\'  ')t  thi^  titl-'  '  T  a  [)a\-nifnt  iiii'i.T 
\iinin^ur>'.i  (  ,rii[i  .■\^--l^^^^i  >■  l'r"i4rani 
authi>ri/t>ii  iiiui'T  [lart  !4  i~  "t  tfii-> 
(  hapter 

(,    In  s  i4J1.2U4  revise  tlif  lir^t 
^tnttrice  to  read  as  follows: 


§1421304     Time  and  method  for 
application. 

.Xjiplu  ation  tor  thi'  ()rot;rain  pro\  iileti 
U!  ihi--  ^ii!)[iart  Millet  hf  riM  fived.  at  tfic 
I  "',iiit\  iittK  >•  ttiat  Is  ri's[)oiisif")|t'  for 
.iiiinniistcrini;  program--  tor  tfic  farm,  no 
iMiii-'i  tfi.iii  till'  ilatt'  on  wfiK.ti  fligihlc 
(Ti'jis  wmilii  nornialK  be  har\pst(>(i  and 
H"  later  ttian  thf  fin.il  loan  a\ailabilitv 
'iat<'  as  dt'tfTinincd  in  ac  (  ordancc  with 
S  1 4  J  1   'i    •     '     ' 

n   In  ^  !4J1  .to')  rf'\isr  paragraphs  (d). 
f(  1  ,iiid  ',  f  i  ti  I  ri'ad  as  toUows: 

§1421305     Payment  amount. 

a  rhf  grazing  pa\  rnent  rate  shall  be 
ttie  i"an  deficiencA'  pavment  in  effect  ftjr 
tlie  tann  on  the  date  which  the  producer 
sutiiiuts  ,1  (  oinplete  [)rogram  application 
tn  (  ( ,(;  i-!ir  tritK  ale,  the  loan  defic:ienc;\' 
\i.i\  meat  rate  will  be  equal  to  the  rate  for 
•lie  [iredoniiiiant  (  lass  of  wheat  in  the 
(  iuint\  where  the  tarni  is  loc:dted  in 

ettei  t    IS  nt  tile  d.lte  of  the  .ipplication 

IS  tiled 

*  ,  .  »  * 

(c)  The  pa\  inent  \  leld  shall  be  the 
\  lehl  111  ette(  t  tor  the  (  alcHildtion  of 
direLt  paMiieiits  under  pdrt  1412  of  this 
chapter.  In  a  case  oi  .i  farm  tor  whic;h 


d  farm  program  payment  yield  is 
una\  ailable  for  a  cc)\  ered  commodity. 
an  appropriate  payment  \ield  for  the 
{  o\fred  commodity  on  the  farm  will  be 
determined  bv  CXC  taking  into 
1  iinsideration  the  farm  program 
p<i\'ment  \ields  applicable  to  the 
c  ()mmodit\-  using  three  (3)  similar 
farms  For  triticale,  the  payment  yield 
shall  be  the  vield  for  wheat  from  three 
(:?)  similar  farms  m  that  county. 
•         *         *         *         * 

if)  To  rt>cei\'e  the  payment,  the 
eligible  producer  must  submit  a  request 
for  pavment  on  an  application  form  as 
prescribed  by  CCC  or  PSA.  The 
application  mav  be  obtained  from  the 
county  PSA  office,  or  from  the  L'SDA  or 
F.SA  web  site  in  the  Internet.  The  form 
must  be  submitted  to  the  county  by  the 
c  lose  of  business  on  or  before  March  31 
of  the  applicable  crop  year. 

.Sioiu'il  111  W,ishin;4l(in.  DC,  nii  Oc  teiicr  H, 
2ii(iJ 

James  R.  Little. 

E\rcLitnr  \'ii'r  Prf^uirnt.  (^<)innu)(!it\  Cri'ilit 
C.nrporation. 

iFK  Uoc,  ()2-2,")'lfii)  Filfd  lU-8-02.  lU:,').")  am] 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  7605  of  October  8,  2002 

Leif  Erikson  Day,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

More  than  1,000  years  ago.  Leif  Erikson  and  his  crew  journeved  across 
the  Atlantic  seeking  unknown  lands.  Their  pioneering  spirit  of  courage. 
determination,  and  discovery  helped  to  open  the  world  to  new  exploration 
and  unprecedented  development.  Each  October,  we  join  our  friends  in  Ice- 
land, Norway,  Denmark.  Sweden,  and  Finland  in  honoring  this  historic 
voyage  and  in  celebrating  the  strong  transatlantic  bonds  that  exist  between 
those  countries  and  the  United  States. 

Our  Nation  is  committed  to  promoting  prosperity  and  stability  throughout 
Northern  Europe.  Through  the  Northern  Europe  Initiative,  we  have  joartnered 
with  other  nations  in  the  region  to  enhance  security  and  economic  growth 
in  the  Baltic  region.  This  Initiative  addresses  concrete  needs  in  six  areas; 
the  environment:  public  health;  law  enforcement  and  rule-of-law;  civil  soci- 
ety; energy:  and  trade.  Our  Nation  also  supports  the  European  Union's 
"Northern"  Dimension"  strategy,  which  aims  to  strengthen  the  integration 
of  Northwest  Russia  and  the  accession  countries  to  the  European  Union. 
These  important  efforts,  along  with  the  bilateral  programs  of  all  Nordic 
countries,  are  helping  to  build  a  brighter  future  for  the  entire  region. 

As  we  defend  ourselves  against  terrorism,  we  are  grateful  for  the  support 
of  our  coalition  partners  around  the  world,  including  our  Nordic  friends 
and  allies.  The  goodwill  demonstrated  by  the  people  of  this  region  has 
reinforced  our  close  ties  and  strengthened  our  resolve  to  overcome  the 
evil  that  is  before  us.  As  we  celebrate  Leif  Erikson  Day.  we  recommit 
ourselves  to  a  world  of  innovation,  prosperity,  and  opportunity. 

To  honor  Leif  Erikson,  the  brave  son  of  Iceland  and  grandson  of  Norway. 
and  to  recognize  our  Nation's  Nordic-American  heritage,  the  Congress,  bv 
joint  resolution  (Public  Law  88-566)  approved  on  September  2.  1964.  has 
authorized  and  requested  the  President  to  proclaim  October  9  of  each  year 
as  "Leif  Erikson  Day." 

NOW,  THEREFORE,  I,  GEORGE  VV.  BUSH,  President  of  the  United  States 
of  America,  do  herebv  proclaim  October  9,  2002.  as  Leif  Erikson  Day.  I 
call  upon  all  Americans  to  observe  this  day  with  appropriate  ceremonies, 
activities,  and  programs  to  honor  our  rich  Nordic-American  heritage. 
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IN  WITNKSS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighth  day 
(it  ( )(  t(ii)fi.  m  thr  \ear  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
fiu  f  ut  ttu'  I  luted  States  of  America  the  two  hundred  and  twentv-seventh. 


(^ 


IFR  Dot.  02-26242 
Filed  10-10-02;  8:45  am) 
Billing  code  3195-01-P 


Reader  Aids 


Federal  Register 

\'ol.  67.  No,   198 
Fridav.  October  11.  2002 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding         202-741-6000 

aids 
Laws  741-6000 

Presidential  Documents 

Executive  orders  and  proclamations  741-6000 

The  United  States  Government  Manual  741-6000 

Other  Services 

Electronic  and  on-line  services  (voice)  741-6020 

Privacy  Act  Compilation  741-6064 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  741-6043 

TTY  for  the  deaf-and-hard-of-hearing  741-6086 

ELECTRONIC  RESEARCH 
Worid  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
is  located  at:  http://«vww.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
http://www.archives.gov/federal    register/ 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  document. 
To  join  or  leave,  go  to  http://li8tserv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L,  Join  or  leave  the  list 
(or  change  settings);  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http://hydra.gsa.gov/archives/publaws-l.html 
and  select  Join  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  iiifo@fiedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE,  OCTOBER 

61467-61760 1 

61761-61974 2 

6197&-62164 3 

62165-62310 4 

62311-62626 7 

62627-62862 8 

62863-63048 9 

63049-63236 10 

63237-63528 11 


CFR  PARTS  AFFECTED  DURING  OCTOBER 


.M  the  end  of  each  month,  the  Offi 
publishes  separately  a  List  of  CFR 
lists  parts  and  sections  affected  b\ 
the  revision  date  of  each  title. 

3  CFR 

Proclamations: 

7598 62161 

7599 62165 

7600 62167 

7601 62169 

7602 62863 

7603 62865 

7604 62867 

7605 63527 

Executive  Orders: 

13275 62869 

Administrative  Orders: 
Memorandums 

October  1.  2002 62163 

Presidential  Determinations: 
No.  2002-32  of 

September  30. 

2002 62311 

4  CFR 

Proposed  Rules: 

21 61542 

5  CFR 

534 63049 

2634 61761 

2635 61761 

7  CFR 

1 63237 

29 61467 

301 61975,62627 

723 62871 

729 62871 

868 62313 

905 62313 

906 62318 

920 62320 

996 63503 

997 63503 

998 63503 

999 63503 

1260 61762 

1400 61468 

1412 61470 

1421 63506 

1437 62323 

1470 63242 

1942 63019 

Proposed  Rules: 

97 61545 

300 61547 

319 61547 

1424 61565 

1710 62652 

1721 62652 

8  CFR 

103 61474 

214 61474 

217 63246 


(,e  of  the  Federdl  Ket^isU'i 
Se(:tion.s  .Mfected  IL.S.M    whith 
doc:umenls  puhlisliiMi  ^iiK  e 

Proposed  Rules: 

103  61568.  63313 

212 63313 

214 61568.  63313 

245 63313 

248 61568  63313 

264 61568 

299  63313 

9  CFR 

94 62171 

331 .% 61767 

381 61767 

417 62325 

10  CFR 

20 62872 

32 62872 

35 62872 

63 62628 

Proposed  Rules: 

30 62403 

40 62403 

70 62403 

11  CFR 

Proposed  Rules: 

110 62410 

12  CFR 

8 62872 

204 62634 

226 61769 

Proposed  Rules: 

220 62214 

13  CFR 

121     62292  62334  62335 
123  62335 

Proposed  Rules: 

121 61829 

14  CFR 

21 63193 

23 62636 

25 62339.  63050  63250 

36 63193 

39 61476.  61478  61481 

61770.  61771,  61980  61983 
61984.  61S85.  62341,  62347 

91 63193 

97 62638,  62640 

Proposed  Rules: 

25 61836 

39 61569,  61842,  61843 

62215  62654 

71      62410.  62412,  62413 

62414.  62415  62416 

121  61996.  62142,  62294 

129 62142 

135 62142 

207 61996 


11 


Federal  Register    \(«1    H7,  NO    198  /  Friday.  October  11,  2002 /Reader  Aids 


208        6 '996 

221        6^996 

250       61996 

253        61996 

256        61996 

302        61996 

38C       61996 

389        61996 

399        61996 

15  CFR 

902        63223 

990  61483 

Proposed  Rules 

30 62911 

50 62657 

17  CFR 

1 62350 

3 62350 

4  62350 

9 62350 

1 1 62350 

16 1 62350 

17 62350 

18        62350 

19 62350 

21 62350 

31 62350 

36 62350 

37 82350  62873 

38 82350   62873 

39 62350   62873 

40  62350,62873 

41         62350 

'  40       62350 

145       62350 

1 50      62350 

1 70     62350 

171       62350 

190 62350 

18  CFR 

Proposed  Rules 

35  63327 

'54       62916 

'61        ; 62918 

260       „ .6291  8 

284       62918 

19  CFR 

"C  62880 

1 63       62880 

i:'8  62880 

Proposed  Rules. 

24         62920 

101         62920 

21  CFR 

101       61773 

163       62171 

173       61783 

510       63054 

520      63054 

522      63054 

558  63054 

1308  62354 

Proposed  Rules: 

310  62218 

358       622'8 

22  CFR 

22  62884 


23  CFR 

4-MJ        62370 

24  CFR 

92  61752 

Proposed  Rules 

.■  Kj  63198 

25  CFR 

Proposed  Rules 

170 62417 

26  CFR 

Proposed  Rules 

6241  :'  63330 

20 63330 

25 6199/  63330 

27  CFR 

4 62856 

5 „ 62856 

7 62856 

1  1  62856 
Proposed  Rules 

4 61998  62860 

5 62860 

7 62860 

n    62860 

28  CFR 

Proposed  Rules 

549  63059 

30  CFR 

4  ■    63254 

31  CFR 

62886 

33  CFR 

117..    61987  63255  63259 
165     61494  61988  62178 
62373  63261  63264  63265 
Proposed  Rules 

1d4 63331 

155 63331 

36  CFR 

1201  63267 

1 2S4  63267 

38  CFR 

1 62642 

17 62887 

36 62646  62889 

39  62642 

Proposed  Rules: 

3 63352 

39  CFR 

952 62178 

957  621^8 

958   62178 

i60       62178 

962   62178 

964   62178 

'965   62178 

40  CFR 

52      61784  61786  62179 
62184.  62376,  62378  62379, 


62381  62383  62385  62388. 

62389,  62392  62395  62889. 
62891  63268  63270 

61  62395 

62 62894 

81    61786  62184 

180   63503 

258   62647 

300   61802 

1518  62189 

Proposed  Rules: 

52      62221  62222  62425, 

62426  62427  62431,62432 
62926  63353  63354 

61  62432 

81 62222 

228   62659 

300   61844 

372   63060 

42  CFR 

81     62096 

413   61496 

457   61956 

460   61496 

482   61805  61808 

483   61808 

484   61808 

43  CFR 

4  61506 

268  62618 

271  62618 

2930  61732 

3800  61732 

6300  61732 

8340  61732 

8370  61732 

9260  61732 
Proposed  Rules: 

268  62626 

271  62626 

2930  61746 

44  CFR 

64 63271 

65 63273 

67 63275 

201 61512 

206  61512  62896 

Proposed  Rules: 

67  63358  63360 

45  CFR 

Proposed  Rules: 

46  62432 

47  CFR 

0   63279 

15 63290 

25 61814 

64  62648 

73  61515.61816.62399. 

62400  62648  62649  62650. 

63290 

90 63279 

95  63279 

Proposed  Rules: 

25 61999 

64 62667 

73    61572  61845 

48  CFR 

206  61516 


207: 61516 

217 61516 

223  61516 

237 61516 

242 61516 

245 61516 

247 61516 

1804 62190 

1833  61519 

1852 61519 

1872    61519 

Proposed  Rules: 

206 62590 

208 62590 

209 62590 

225  62590 

242   62590 

252 62590 

49  CFR 

40 61521 

350   61818.63019 

360  61818 

365  61818 

372  61818 

382  61818 

383  61818 

386  61818 

387  61818 

388  61818 

390  61818.  63019 

391   61818 

393  61818 

397  62191 

571   61523 

579  63295 

594    62897 

Proposed  Rules: 

27 61996 

37 61996 

40 61996 

177 62681 

219 61996.  63022 

225  63022 

240 63022 

376  61996 

382  61996 

397   62681 

575  62528 

653  61996 

654   61996 

50  CFR 

16 62193 

17 61531,  62897 

600 61824,  62204 

635 61537 

648  62650,63223,63311 

654 61990 

660     61824,  61994,  62204. 

62401,  63055.  63057 
679   .61826,61827,62212. 

62651,  62910,  63312 
Proposed  Rules: 

17 61845,  62926,  63064. 

63066.  63067 

600 62222 

660 62001 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance, 

RULES  GOING  INTO 
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AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Raisins  produced  from  grapes 

grown  in — 

California;  published  9-11-02 
Specialty  crops;  import 

regulations: 

Raisins.  Other-Seedless 
Sulfured;  published  9-11- 
02  /" 

AGRICULTURE 
DEPARTMENT 
Equal  Access  to  Justice  Act; 

implementation;  published 

10-11-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

South  Dakota;  published  9- 
11-02 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  published  8-12-02 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Piping  plover;  northern 
Great  Plains  breeding 
population;  published  9- 
11-02 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Visa  waiver  pilot  program — 
Passenger  data  elements; 
published  10-11-02 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Education  and  training: 
Hazard  communication 
(HazCom);  establishment 
Correction;  published  to- 
ll-02 

NUCLEAR  REGULATORY 
COMMISSION 

Federal  claims  collection: 
Salary  offset  procedures; 
published  9-11-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
California;  comments  due  by 
10-15-02;  published  8-15- 
02  [FR  02-20687] 

AGRICULTURE 
DEPARTMENT 
Animal  and  PIdnt  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Horse  quarantine  facilities, 

permanent,  pnvately 

owned;  standards; 

comments  due  by  10-15- 

02:  published  9-30-02  [FR 

02-24752] 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
General  administrative 
regulations,  group  risk 
plan  of  insurance 
regulations  for  2003  and 
succeeding  crop  years, 
and  common  crop 
insurance  regulations: 
comments  due  by  10-18- 
02;  published  9-18-02  [FR 
02-23667] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Wildlife;  2003-2004 
subsistence  taking: 
comments  due  by  10-18- 
02;  published  8-5-02  [FR 
02-19621] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska:  fisheries  of 

Exclusive  Economic 

Zone — 

North  Pacific  Groundfish 
Observer  Program; 
comments  due  by  10- 
16-02;  published  9-16- 
02  [FR  02-22834] 
Northeastern  United  States 

fisheries — 

Mid-Atlantic  Fishery 
Management  Council: 
meetings;  comments 


due  by  10-15-02: 
published  9-9-02  [FR 
02-22836] 
West  Coast  States  and 

Western  Pacific 

flshenes — 

Pacific  Coast  groundfish: 
comments  due  by  10- 
15-02:  published  9-13- 
02  [FR  02-23383) 

Pacific  Coast  groundfish; 
exempted  fishing 
permits;  comments  due 
by  10-15-02;  published 
9-27-02  [FR  02-24514] 

West  Coast  salmon; 
comments  due  by  10- 
15-02:  published  9-27- 
02  [FR  02-24372] 
Meetings: 
New  England  Fishery 

Management  Council; 

comments  due  by  10-15- 

02:  published  9-4-02  [FR 

02-22522] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Customer  funds;  deposit  in 
foreign  depositones  and  in 
currencies  other  than  US 
dollars;  comments  due  by 
10-15-02;  published  8-13- 
02  [FR  02-20471] 
ENERGY  DEPARTMENT 
Human  Reliability  Program: 
heanngs;  comments  due  by 
10-15-02;  published  7-17-02 
[FR  02-17803] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electnc  utilities  (Federal  Power 
Act): 

Undue  discnmination: 
remedying  through  open 
access  transmission 
service  and  standard 
electricity  market  design; 
comments  due  by  10-15- 
02;  published  8-29-02  [FR 
02-21479] 
Practice  and  procedure; 
Cntical  energy  infrastructure 
information:  public 
availability  restnction; 
comments  due  by  10-15- 
02;  published  9-13-02  [FR 
02-23302] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Massachusetts; 
perchloroethylene  dry 
cleaning  facilities; 
comments  due  by  10-16- 
02;  published  9-16-02  [FR 
02-23257] 
Air  pollution  control: 
Federal  and  State  operating 
permits  programs; 


sufficiency  momtonng 

requirements,  scope 

clanfication   comments 

due  by  10-17-02 

published  9-17-02  [FR  02- 

23588] 
Air  pollution  control,  new 
motor  vehicles  and  engines- 
Light-duty  vehicles  and 

trucks,  heavy-duty 

vehicles  and  engines, 

nonroad  engines   and 

motorcycles,  motor  vehicle 

and  engine  compliance 

program  tees   comments 

due  by  10-19-02 

published  8-7-02  [FR  02- 

19563] 
Air  pollution    hazardous 
national  emission  standards: 
Surface  coating  ot 

miscellaneous  mela!  parts 

and  products   comments 

due  by  10-15-02 

published  8-13-02  [FR  02- 

14759] 
Air  quality  implementation 
plans   approval  and 
promulgation    vanous 
States   air  quality  planning 
purposes:  designation  of 
areas 
Maine,  comments  due  by 

10-17-02.  published  9-17- 

02  [FR  02-23589] 
Air  quality  implementation 
plans;  approval  and 
promulgation    various 
States 
California,  comments  due  by 

10-15-02,  published  9-i3- 

02  (FR  02-23253] 
Delaware,  comments  due  by 

10-15-02.  published  9-12- 

02  [FR  02-23259] 
Utah:  comments  due  by  10- 

15-02.  published  9-12-02 

[FR  02-23084] 
Pesticides,  tolerances  m  food, 
animal  feeds,  and  raw 
agncultural  commodities 
Imidacloprid.  etc     comments 

due  by  10-16-02 

published  9-17-02  [FB  02- 

23595] 
Superfund  program 
National  oil  and  hazardous 

substances  contingency 

plan- 
National  pnonties  list 
update   comments  due 
by  10-15-02.  published 
9-12-02  [FR  02-22981] 

National  pnonties  list 
update,  comments  due 
by  10-15-02    published 
9-12-02  [FR  02-22982] 

Toxic  substances 
Polychlonnated  biphenyls 
(PCBs)— 

Manufactunng  (including 
import)    processing   and 
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distriDtitiOP    ■": 
commerce    -xempfions; 
comments    jue  by  10- 
17-02    DuDiisnea  9-17- 
.2    FR  02-23718) 

FEDERAL  RESERVE 
SYSTEM 

Mef^pe'-j^^r     •  S' r--  Danking 
iPstituticns    Regulation  H) 
Reporting  and  disclosure 

requirements    comments 

due  by  10-15-02, 

published  9-13-02  [FR  02- 

23364' 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Eqi^ai  Access  to  Justice    V.' 
implementation    comments 
due  by  10-15-02    published 
8-13-02  [FR  02-20307] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Alaska  National  Interest  Lands 
Conseoatiop  Act   Title  VIII 
impiei^ep'at on  (subsistence 
priority) 

Wildlife    2003-2004 
subsistence  taking, 
comments  due  by  10-18- 
02,  published  8-5-02  [FR 
02  '%21' 
Encange^eO  and  'Pfeatened 
species 
Critical  riabitai 
designations — 
Plant  species  from 
Northivestern  Hawaiian 
islands    HI    comments 
due  by  10-15-02 
published  9-12-02  'FR 
02  23250; 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Sui^ace   :oa'  -Pirmg  and 
reclamation  operations 
Bonding  and  other  financial 
assurance  mechanisms 
for  treatment  of  long-term 
poilutionai  discharges  and 
acid,  toxic  mine  drainage 
related  issues   comments 
due  by   10-15-02 
pubiisned  "-'6-02  'PR  02- 
'"392' 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Executive  O^t'Ce  '',;r 
Immigration  RevieA 

Aliens  with  criminal 

convictions  before  April   1 


199/    relief  t'om 
deportation  or  removal 
comments  due  by  10  15- 
02;  published  8  13  02  [FR 
02-20403] 

NUCLEAR  REGULATORY 

COMMISSION 

Production   at^d    .itili/atii  in 
facilities    Jwrne^tic  iicen^ing 
Combustible  gas  control  in 
containment    comments 
due  by  10-16-02 
published  8  2  02  [FR  02- 
19419] 

PERSONNEL  MANAGEMENT 

OFFICE 

Awards 
Senior  career  employees 
and  Senior  Executive 
Service  career  members 
Presidential  Rank  Awards 
and  other  awards 
comments  due  by   10-15- 
02.  published  8  13-02  [FR 
0?  20435 i 

SECURITIES  AND 

EXCHANGE  COMMISSION 
•  .f-,Iiiifnl   ._ompanieb 

Certification  of  management 
investment  company 
shareholder  reports  and 
designation  of  certified 
shareholder  reports  as 
Exchange  Act  periodic 
reporling  forms    comments 
due  by  10-16-02 
published  9-9-02  [PR  02- 
22658] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
P^liutiof- 
Salvage  and  marine 
firefighting  requirements, 
tank  vessels  carn/ing  oil; 
response  plans- 
Extension  of  comment 
period    meeting 
comments  due  by   10- 
18-02    published  8-7-02 
'FR  02-l9<310j 
TRANSPORTATION 
DEPARTMENT 
blandard  time  zone 
boundaries 

North  Dakota,  comments 
due  by  10-1702 
published  9-17  02  [FR  02- 
23707] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 


Airbus,  comments  due  by 
10-15-02    published  9-13- 
02  [FR  02-23292] 
Boeing,  comments  due  by 
10-15-02    published  8-16- 
02  [FR  02-20513] 
Bombardier-Rotax  GmbH 
comments  due  by  10-15- 
02    published  8-16-02  [FR 
02-20266] 
Dormer    comments  due  by 
10-15-02    published  9-13- 
02  [FR  02-23291] 
Eurocopter  France 
comments  due  by  10-15- 
02    published  8-14-02  [FR 
02-20518) 
McDonnell  Douglas 
comments  due  by  10-15- 
02    published  8-16-02  [FR 
02-20514] 
Raytheon    comments  due  by 
10-15-02    published  8-9- 
02  [FR  02-20135] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Hazardous  materials 
Hazardous  materials 
transportation- 
Motor  carriers  transporting 
hazardous  materials 
security  requirements 
comments  due  by  10- 
15-02    published  7-16- 
02  [FR  02-17899] 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials 
Hazardous  materials 
transportation — 
Motor  carriers  transporting 
hazardous  materials, 
security  requirements 
comments  due  by  10- 
15-02    published  7-16- 
02  [FR  02-17899] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
income  taxes 
Marketable  stock,  mark  to 
market  treatment  election 
comments  due  by  10-16- 
02,  published  7-31-02  [FR 
02-19124] 

LIST  OF  PUBLIC  LAWS 


session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  conjunction 
with    PLUS'    (Public  Laws 
Update  Sen/ice)  on  202-741- 
6043    This  list  IS  also 
available  online  at  http 
www  nara  govfedreg/ 
plawcurr  html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

in    slip  law    (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U  S    Government  Pnnting 
Office    Washington    DC  20402 
iphone    202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http  ' 
www  access  gpo  gov  nara/ 
naraOOS  html  Some  laws  may 
not  yet  be  available 

MR.  640/P.L.  107-236 

Santa  Monica  Mountains 
National  Recreation  Area 
Boundary  Adjustment  Act  (Oct. 
9    2002    116  Stat    1483) 

Last  List  ()( tober  7.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


This  IS  a  continuing  list  of 
public  bills  from  the  current 


PENS  IS  a  free  electmrnc  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe    go  to  http:// 
hydra  gsa  gov  archives/ 
publaws-l  html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name, 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
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RULES 

Freedom  of  Information  Act;  implementation: 
Commission  records  and  information,  63538-63539 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  63728-63729 

Copyright  Office,  Library  of  Congress 

PROPOSED  RULES 

Copyright  office  and  procedures: 
Prohibition  to  circumvention  of  copyright  protection 
systems  for  access  control  technologies;  exemption. 
63578-63582 

Customs  Service 

PROPOSED  RULES 

Customs  brokers: 

Customs  business  performance  by  parent  and  subsidiary' 
corporations,  63576-63578 
NOTICES 
Uruguay  Round  Agreements  Act  (URAA): 

Foreign  entities  violating  textile  transshipment  and 
countr\'  of  origin  rules:  list,  63729-63731 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Geiger,  Douglas  L.,  M.D..  63680-63681 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  63635- 
63636 

Energy  Department 

See  Federal  Energy  Regulator}'  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollution  control: 

State  operating  permits  programs — 
California,  63551-63565 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and  ; 

promulgation;  various  States: 
Massachusetts,  63583-63599 
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NOTICES 

Meetings: 
Toxic  chemical  release  reporting;  communitv  right-to- 
know;  on-line  dialogue.  fiJti56-63ti57 
Reports  and  guidance  documents;  availability ,  etc.: 

Information  disseminated  bv  Federal  agencies;  quality, 
objectivitv.  utilitv.  and  integrity  guidelines,  63657 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 
Fairchild.  63573-63576 

Federal  Election  Commission 

NOTICES 

Special  elections;  filing  dates: 
Hawaii,  63658 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Louisiana.  63658-63659 
Mississippi.  63659 
Texas.  63659 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.; 

Grand  River  Dam  Authoritv,  6364  3 
Environmental  statements;  notice  nt  intent; 

VVilli:,ton  Basin  Interstate  Pipeline  Co..  63643-63645 
Hydroelectric  applications.  63645-63655 
Meetings;  Sunshine  Act.  63655 
Practice  and  procedure: 

(3ff-the-record  communications.  63655 
Preliminarv  permits  surrender: 

North  I 'nit  Irrigation  District.  63655-63656 
Applicution'i.  hf'dnnii^.  detfriiiinations.  etc.: 

CenterPoint  Energv  Cias  Transmissum  Co..  63636-63637 

Clear  Creek  Storage  Company.  L  L(l    63637 

Colorado  Interstate  Cas  C.n  .  63637 

Columbia  CJulf  Transmission  ("o..  63637 

Enbridge  Pipelines  (.MaTenn)  Inc.  6363H 

Enbridge  Pipelines  iMidla)  Inc..  63638 

Enbridge  Pipelines  (ITCXS)  LLC.  63638 

Florida  Gas  Transmission  Co  .  63639 

Kinder  Morgan  Interstate  tla.s  Transmission  LLC.  636.59 

MDU  Resources  Group.  Inc.,  63639-63640 

Midwest  Independent  Transmission  Svstem  Operator. 
Inc..  63640 

MIGC.  Inc  ,  63640 

Natural  Gas  Pipeline  Co.  of  .Xmerica.  6364U-63641 

Northern  Natural  Gas  Co  .  6  3641 

OkTex  Pipeline  Co  .  63641 

Questar  Pipeline  f'o  .  63641 

Texas  Eastern  Transmission,  LP..  63642 

USG  Pipeline  Co  .  63642 

Vector  Pipeline  LP.  63642-6364  i 

Federal  Highway  Administration 

RULES 

Engineering  and  traffic   operations 

Discretionary  bridge  program;  revisions  to  rating  tactor. 
63539-63543 


Federal  Housing  Enterprise  Oversight  Office 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines.  63672- 
63674 

Federal  Housing  Finance  Board 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  63659-63660 
Submission  for  OMB  review;  comment  request,  63659- 
63661 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Hillsborough  Area  Regional  Transit.  63726 
Union  Pacific  Railroad  Co..  63726-63727 

Traffic  control  systems;  discontinuance  or  modification: 
CSX  Transportation.  Inc..  63727 
Union  Pacific  Railroad  Co..  63727-63728 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control;  correction.  63661 
Formations,  acquisitions,  and  mergers,  63661-63662 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 

Mariana  fruit  bat.  etc..  from  Guam  and  Northern 
Mariana  Islands.  63737-63772 
NOTICES 

Pipeline  right-of-way  applications; 
Louisiana.  63674 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
Ohio.  63606 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
White  River  National  Forest.  CO.  63604-63606 

Health  and  Human  Services  Department 

Se:'  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Centers  for  Disease  Control  and  Prevention 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection;  comment  request.  63662 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review:  comment  request.  63665 
Meetings: 

Organ  Transplantation  Advisory  Committee,  63665- 
63666 

Housing  and  Urtsan  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 
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NOTICES 

Mortgage  and  loan  insurance  programs: 
FHA  multifamily  mortgage  insurance  premiums; 
reduction,  63671-63672 

Indian  Affairs  Bureau 

RULES 

Financial  activities: 

Loan  guaranty,  insurance,  and  interest  subsidy:  revision: 
correction,  63543 
NOTICES 
Irrigation  projects;  operation  and  maintenance  charges: 

Rate  adjustments,  63674-63678 

industry  and  Security  Bureau 

NOTICES 

National  Defense  Stockpile: 
Potential  market  impact  of  proposed  increases  in 

stockpile  disposals;  comment  request,  63606-63608 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Biueau 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  63731-63733 

Meetings: 
Advisory  Group  to  Internal  Revenue  Commissioner, 
63733 

International  Trade  Administration 

NOTICES 

Antidumping: 
Ball  bearings  and  parts  from — 
China,  63609-63616 
Japan,  63608-63609 
Polyester  staple  fiber  from — 

Korea,  63616-63617 
Stainless  steel  plate  in  coils  from — 
Italy,  63618-63619 
Countervailing  duties: 

Stainless  steel  wire  rod  from — 
Italy,  63619-63620 
Overseas  trade  missions: 
2002  trade  missions — 
Explore  BC,  Vancouver,  Canada,  et  al.,  63620-63621 

international  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  63680 

Justice  Department 

See  Drug  Enforcement  Administration 

Land  Management  Bureau 

RULES 

Minerals  management: 
Coal  management — 
Coal  lease  modifications,  etc.,  63565-63567 
NOTICES 
Meetings: 
Resource  Advisory  Coimcils — 

Southwest  Colorado  and  Northwest  Colorado,  63678 


Legal  Services  Corporation 

NOTICES 

National  reporting  system  development-  performance  and 
outcomes  information  collection  on  results  of  LSC- 
funded  grantee  services  provided  eligible  clients. 
63681-63682 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

National  Credit  Union  Administration 

NOTICES 

Meetings:  Sunshine  Act.  63682 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards.  Federal: 

Digital  Signature  Standard.  63621-63622 
Meetings: 

Advanced  Technology  Program  Advisorv  Committee. 
63622 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Cancer  Institute.  63666 
National  Center  for  Research  Resources.  63666 
National  Heart.  Lung,  and  Blood  Institute,  63667 
National  Institute  of  General  Medical  Sciences.  63667 
National  Institute  of  Mental  Health,  63667 
National  Institute  on  Aging,  63667-63668 
Scientific  Review  Center,  63668-63671 

National  Oceanic  and  Atmospheric  Ac  ninistration 

PROPOSED  RULES 

Fishery  conservation  and  management 
Alaska;  fisheries  of  Exclusive  Econcj  nic  Zone — 
Western  Alaska  Community  Development  Quota 
Program;  halibut.  63600-63603 
West  Coast  States  and  Western  Pacific  fisheries — 
Coastal  pelagic  species;  correction.  63599-63600 
NOTICES 
Meetings: 

Caribbean  Fishery  Management  Council.  63622-63623 
New  England  Fishery  Management  Council.  63623 
Pacific  Fishery  Management  Council.  63624 

National  Park  Service 

NOTICES 

Meetings: 

National  Park  System  Advisory  Board.  63678-63679 
National  Register  of  Historic  Places: 

Pending  nominations.  63679 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications,  " 

etc..  63682 
Meetings: 
Business  and  Operations  Advisor\'  Committee.  63682- 

63683 
Education  and  Human  Resources  Advisorv  Committee, 
63683 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

2002  Nuclear  Safety  Research  Conference.  63686-63687 
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Operating  licenses,  amendments:  no  sii;nifi(:ant  hazards 

considerations;  bivveeklv  notices,  h,n)H7-b.i7()6 
Pnvacv  .\ct; 

Systems  of  records.  6377.J-H3808 
Applications,  heannas.  c/pfprmuKif/n/o,  ftc: 

Nine  Mile  Point  Nuclear  Station.  LLC,  t).iHH:i-H3H85 

Sacramento  Municipal  I'tilitv  District,  t)Jb85-6Jb86 

Virginia  Electric  *!i  Power  Co  .  6368ti 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-emplover  plans: 
Allocation  of  assets — 

Interest  assumptions  for  valuing  and  ()dving  benefits, 
63544-63546 
NOTICES 

Single-employer  and  multiemplover  plans: 
Interest  rates  and  assumptions,  6.i7()7-6:!7n8 

Postal  Service 

RULES 

Domestic  Mail  Manual 

Five  percent  error  limit  for  sequeiu  ed  mailings:  revision. 
63549-63551 
PROPOSED  RULES 
Domestic  Mail  Manual: 

Refunds  of  unused  meter  stamps  and  returned  business 
replv  mail  mailpieces  with  postage  affixed; 
administrative  charges.  63582-6358.! 

Presidential  Documents 

PROCLAMATIONS 

Special  ohsen'onces: 

Columbus  Dav  (Proc    7606),  63809-63811 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
Sep  Health  Resources  and  o.Tvices  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Meetings: 

Glen  Canyon  Dam  .Vdaptive  Management  Work  Croup, 
63679-63680 

Rural  Business-Cooperative  Service 

RULES 

Grants: 

Rural  Business  Enterprise'  and  Television  Demonstration 

Programs,  63536-635,^7 
Rural  Business  Opportunity  Program,  rural  and  rural 

areas;  definition.  63537-6,1538 

Rural  Utilities  Service 

RULES 

Grants: 

Rural  Business  Opportunity  Program,  rural  and  rural 
areas;  definition,  63537-63538 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940 
Order  applications — 

Minnesota  Life  Insurance  (^o.  et  al..  63708-63713 


Meetings;  Sunshine  Act.  63713-63714 

Self-regulatorv  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  63714-63716 
Boston  Stock  Exchange,  Inc..  63716-63717 
Chicago  Board  Options  Exchange.  Inc..  63717-63719 
Chicago  Stock  Exchange.  Inc.,  63719-63720 
Pacific  Exchange.  Inc..  63720-63723 
Philadelphia  Stock  Exchange.  Inc.,  63723-63724 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Louisiana,  63724—63725 
Texas,  63725 

State  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  63725 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co..  63728 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

Set'  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
Sep  Federal  Railroad  Administration 
Spp  Surface  Transportation  Board 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications. 

63725-63726 

Treasury  Department 

Spp  Alcohol,  Tobacco  and  Firearms  Bureau 

Spp  Comptroller  of  the  Currency 

Spp  Customs  Service 

Sep  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  63733-63735 


Separate  Parts  In  This  Issue 

Part  II 

Interior  Department,  Fish  and  Wildlife  Service,  63737- 

63772 

Part  III 

Nuclear  Regulatory  Commission.  63773-63808 

Part  IV 

Executive  Office  of  the  President.  Presidential  Documents, 
6380&-63811 
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Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 


To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L.  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


VTII 


Federal  Register/ Vol.  67,  No.  1.99 /Tuesday,  October  15,  2002  /  Contents 


63529 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  pans  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue 
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Proclamations: 
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7  CFR 

300  63529 

301  63529 

319  63529 
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4284 63537 

Proposed  Rules: 

993  63568 

14  CFR 

Proposed  Roles: 
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17  CFR 
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Proposed  Rules: 

111  63576 

23  CFR 
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33  CFR 
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37  CFR 

Proposed  Rules: 

201  63578 

39  CFR 

111  63549 

Proposed  Rules: 

111  63582 

40  CFR 
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Rules  and  Regulations 


Federal  Register 

Vol.  67.  No    199 

Tuesday,  October  15,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintertdent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300,  301,  and  319 
[Docket  No.  02-071-1] 

Cold  Treatment  of  Fruits 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

summary:  We  are  amending  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations,  by  revising  the  cold 
treatment  schedules  under  which  fruits 
are  treated  for  the  Mediterranean  fruit 
fly  (Medfly)  and  other  specified  pests. 
Based  on  a  review  of  those  treatment 
schedules,  we  have  determined  that  it  is 
necessary  to  extend  the  duration  of  cold 
treatment  for  Medfly.  We  are  also 
amending  the  regulations  for  importing 
fruits  and  vegetables  to  provide  that 
inspectors  at  the  port  of  first  arrival  will 
sample  and  cut  fruit  from  each 
shipment  cold  treated  for  Medfly  to 
monitor  the  effectiveness  of  the  cold 
treatment.  These  actions  are  necessary 
to  protect  against  the  introduction  and 
dissemination  of  Medflies  into  and 
within  the  United  States. 
DATES:  This  interim  rule  is  effective 
October  15,  2002.  The  incorporation  by 
reference  provided  for  by  this  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  15,  2002.  We  will 
consider  all  comments  that  we  receive 
on  or  before  December  16,  2002. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-071-1, 
Regulatory  Analysis  and  Development, 


PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-071-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-071-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

I.  Paul  Gadh,  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Plant  Protection  and  Quarantine 
Treatment  Manual  (PPQ  Treatment 
Manual),  which  is  maintained  by  the 
U.S.  Department  of  Agricultiu-e's 
(USDA)  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  contains 
approved  treatment  schedules  for 
agricultural  commodities  and  is 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  at  7  CFR  300.1. 

The  PPQ  Treatment  Manual  contains 
three  cold  treatment  schedules  for  the 
treatment  of  fruits  for  the  Mediterranean 
fruit  fly  (Medfly).  Those  schedules  are 
prescribed  to  treat  commodities  for  a 
variety  of  pests,  including  Medfly,  that 
occur  in  the  regions  from  which  the 
commodities  originate.  The  three 
schedules  are: 

Tl07-a.  Target  pests:  Ceratitis 
capitata  (Medfly)  or  Eutetranycbus 
orientalis  (Oriental  citrus  mite). 


Exposure 

Temperature 

Period 

(days; 

32  °F  or  below  

10 

33  °F  or  below  

11 

34  °F  or  below  

12 

35  °F  or  below  

14 

36  °F  or  below  

16 

T107-C.  Target  pests:  Species  of 
Anastrepha  (other  than  Anastrepha 
ludens)  or  C.  capitata  (Medfly). 


Temperature 

Exposure 
period 

(days) 

32  ^For  below  

33  °F  or  below  

11 
13 

34  "F  or  below  

35  T  or  below  

15 
17 

Tl07-f.  Target  pests:  Bactrocera 
cucurbitae  (Melon  fly).  Bactrocera 
dorsalis  (Oriental  fruit  fly).  C.  capitata 
(Medfly),  and  Eutetranycbus  orientalis 
(Oriental  citrus  mite). 


Exposure 

Temperature 

period 

(days) 

32  -F  or  below  

10 

33  'F  or  below  

11 

34  'F  or  below  

12 

35  -f  or  below  

14 

T107— a  generally  applies  to 
commodities  imported  from  Europe, 
Africa,  western  Asia,  and  Central 
America,  while  Tl07-c  generally 
applies  to  commodities  from  South 
America  and  the  Caribbean,  Tl07-f 
applies  to  a  few  select  commodities 
imported  from  eastern  Asia,  Tl07-a  and 
Tl07-f  are  also  used  to  treat  fruits 
moving  interstate  from  Hawaii  or  from 
any  areas  of  the  continental  United 
States  that  may.  from  time  to  time,  be 
quarantined  because  of  Medfly, 

Medfly  in  Cold-Treated  Clementines 

Between  November  20  and  December 
11,  2001,  live  Medfly  larvae  were 
intercepted  in  Clementines  from  Spain 
that  had  been  imported  into  the  United 
States  subject  to  cold  treatment 
schedule  Tl07-a.  In  response  to  the 
Medfly  interceptions,  APHIS  suspended 
the  importation  of  Spanish  Clementines 
pending  an  investigation  into  the  cause 
of  the  infestations.  Prior  to  November 
and  December  2001 ,  there  had  never 
been  multiple  confirmed  finds  of 


./ 
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Medflv  larvae  in  fruit  of  any  kind  that 
had  been  legally  imported  into  the 
mainland  United  States  from  any 
source 

As  part  of  its  response  to  the  Medflv 
larvae  finds  in  Spanish  c:lementines, 
APHIS  is  sponsoring  additiimal  research 
on  the  application  of  cold  treatments  for 
imported  fruits   In  addition.  .\PH1S 
asked  a  panel  composed  of  APHIS 
regulatorv  personnel  and  USD  A 
technical  experts  on  fruit  flies  to 
conduct  a  review  of  available  scientitit 
literature  related  to  the  efficac:y  of  the 
Tl07-a  cold  treatment  for  Medflv.  with 
the  intention  of  using  the  panel's 
findings  as  guidelines  on  the  future 
application  of  cold  treatment  for 
Med  fly 

The  panel  completed  its  evaluation 
and  found  that  the  previously  approved 
Tl07-a  cold  treatment  schedule,  while 
providing  a  very  high  lev"l  of  Medflv 
mortality,  lacks  evidence  to  support  that 
it  provides  Probit  9  level  quarantine 
security  {e.g..  a  survival  rate  of  no  more 
than  0.0032  percent  of  target  pests)  in 
all  cases  Based  on  its  review  of  the 
available  scientific  literafure  and  of  all 
factors  involved  in  quarantine  i  old 
treatments  against  Medflv  eggs  and 
larvae,  the  panel  recommended 
increasing  the  length  of  the  required 
cold  treatment  at  each  temperature  by  2 
days  The  panel's  recommendations  are 
contained  in  a  document  entitled 
"Evaluation  of  cold  storage  treatment 
against  Mediterranean  Fruit  Fiv. 
Ceratitis  rapitata  (Wiedemann) 
(Diptera;Tephritidae)"  (May  2.  2002) 
(referred  to  elsewhere  in  this  do(  ument 
as  the  "cold  treatment  evaluation'  )  To 
provide  support  for  the  panel'> 
recommendations.  USDA's  Office  ot 


Risk  Assessment  and  Cost-Benefit 
.\nalysis  did  a  quantitative  analysis  of 
available  data,  including  data  recently 
made  available  by  the  Australian 
Department  of  Agriculture.  This 
analysis,  entitled  "Quantitative  Analysis 
of  Available  Data  on  the  Efficacy  of  Cold 
Treatment  Against  Mediterranean  Fruit 
Fly  Larvae  "  (September  2002)  (referred 
to  fjlsewhere  in  this  document  as  the 
■quantitative  analysis"),  concluded  that 
there  is  uncertainty  as  to  whether 
treatments  of  less  than  14  days  and  at 
temperatures  in  the  32-33  "F  range  will 
achieve  the  Probit  9  level  of  security. 
Therefore,  we  have  decided  to  eliminate 
those  treatment  options.  Both  the  cold 
treatment  evaluation  and  the 
i}uantitative  analysis  can  be  viewed  on 
the  hiternet  at  http:// 
w'W'iv  aphis.usda.gov/oa/clementine/ 
'ndex.html.  Copies  may  also  be  obtained 
from  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Determination  by  the  Secretary 

In  this  document.  APHIS  is  revising 
the  cold  treatment  schedules  that  are 
used  to  treat  fruits  for  infestation  with 
Medflv  in  order  to  prevent  the 
introduction  of  Medfly  into  the  United 
States  or  the  dissemination  of  Medfly 
within  the  United  States. 

Under  *}  412(a)  of  the  Plant  Protection 
Ac;t  (7  U.S.C.  7712).  the  Secretary  of 
Agriculture  mav  prohibit  or  restrict  the 
importation,  entry,  and  interstate 
movement  of  any  plant  product  if  the 
Secretary  determines  that  the 
prohibition  or  restriction  is  necessary  to 
prevent  the  introduction  or 
dissemination  of  a  plant  pest  or  noxious 
weed  into  or  within  the  United  States. 

The  Secretary  has  determined  that  it 
Ks  not  necessary  to  prohibit  the 


importation  or  interstate  movement  of 
the  fruits  that  have  been  eligible  for 
entry  or  interstate  movement  if  cold 
treated  with  schedules  Tl07-a.  TlOZ-c. 
or  Tl07-f.  This  determination  is  based 
on  the  finding  that  the  application  of  the 
extended  cold  treatment  as  described  in 
this  document,  in  addition  to  all  other 
existing  applicable  requirements,  will 
provide  the  protection  necessary  to 
prevent  the  introduction  and 
dissemination  of  plant  pests  into  the 
United  States.  The  factors  considered  in 
arriving  at  this  determination  include: 
(1)  The  findings  of  the  cold  treatment 
evaluation,  (2)  the  findings  of  the 
quantitative  analysis  on  the  efficacy  of 
cold  treatment,  and  (3)  the  findings  of 
USDA  technical  experts. 

Therefore,  we  are  amending  the  PPQ 
Treatment  Manual  by  revising  treatment 
schedules  Tl07-a,  T107-C,  and  Tl07-f 
Treatment  Tl07-a  is  revised  by 
eliminating  cold  treatment  options  of 
less  than  14  days  and  lower  than  34  °F 
and  extending  the  remaining  treatments 
by  2  days,  as  shown  in  the  following 
table,  and  by  removing  the  Oriental 
citrus  mite  from  the  list  of  target  pests. 
(Cold  treatment  for  the  Oriental  citrus 
mite  will  now  be  applied  according  to 
the  revised  Tl07-f  which  is  described 
later  in  this  document.)  There  should  be 
no  effect  on  fruit  quality  due  to  the 
increased  holding  times,  based  on 
anecdotal  information  from  New- 
Zealand's  Ministry  of  Agriculture  and 
Forestry.  We  are  confident  that  the 
revised  treatment  schedules  will 
provide  Probit  9  level  quarantine 
security. 

Tl07-a.  Target  pests:  Ceratitis 
capitata  (Medfly). 
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Tem- 
perature 

Previous  exposure 
period 
(days) 

Revised  ex- 
posure 
period 

32°For 
below. 

10 

Ho  longer  an 
approved 
treatment. 

33  "For 
bekyw. 

11 

No  longer  an 
approved 
treatment. 

34°For 
below. 

12 

14  days. 

35°For 
kwlow. 

14 

16  days. 

36°For 
below. 

16 

18  days. 

Temperature 

Exposure 
period 
(days) 

34  °F  or  below  

35  °F  or  below  

15 
17 

Temperature 


Exposure 
period 

(days) 


We  are  also  establishing  a  new 
treatment  schedule  for  use  in  cases 
where  commodities  need  to  be  treated 
for  both  Medfly  and  Anastrepha  spp. 
fruit  flies  (other  than  A.  ludens].  Such 
commodities,  which  have  been  subject 
to  treatment  Tl07-c  in  the  past,  will 
now  need  to  be  treated  in  accordance 
with  treatment  Tl07-a-l,  as  follows: 

Tl07-a- J.  Target  pests:  Ceratitis 
capitata  (Medfly)  and  species  of 
Anastrepha  (other  than  A.  ludens). 


In  conjunction  with  changing 
treatment  schedule  Tl07-a  and 
establishing  treatment  schedule  T107- 
a-1,  we  are  changing  treatment 
schedules  Tl07-c  and  Tl07-f  by 
removing  Medfly  from  the  list  of.  target 
pests  for  each  treatment.  Treatment 
T107-C,  which  had  been  used  for 
commodities  requiring  treatment  for 
Medfly  and  Anastrepha  spp.  fruit  flies 
(except  A.  ludens),  will  now  be  limited 
to  species  of  Anastrepha  (other  than  A. 
ludens).  Similarly,  treatment  Tl07-f 
which  had  been  used  for  commodities 
requiring  treatment  for  Medfly,  melon 
fly.  Oriental  fruit  fly,  or  Oriental  citrus 
mite,  will  now  be  limited  to  melon  fly, 
oriental  fruit  fly,  or  oriental  citrus  mite. 
Thfe  revised  Tl07-c  and  Tl07-f 
treatment  schedules  are  as  follows: 

T107-C.  Target  pests:  Species  of 
Anastrepha  (other  than  Anastrepha 
ludens). 


32  "F  or  below  

33  °F  or  below  

34  °F  or  below  

11 
13 
15 

35  =F  or  below  

17 

Tl07-f.  Target  pests:  Bactrocera 
cucurbitae  (Melon  fly),  Bactrocera 
dorsalis  (Oriental  fruit  fly),  and 
Eutetranychus  orientalis  (Oriental  citrus 
mite). 


Temperature 

Exposure 
period 

(days) 

32 

^F 

or 

below  

10 

33 

°F 

or 

below 

11 

34 

=F 

or 

below  

12 

35 

T 

or 

below  

14 

Following  is  a  list  of  all  fruits,  by 
country,  that  are  affected  by  these 
changes  to  the  PPQ  Treatment  Manual. 

(Note:  In  the  following  table.  v\  hicli  was 
drawn  from  the  PPQ  Treatment  Manual, 
varieties  of  Citrus  reticulata  such  as 
Clementines  and  satsumas  are  covered  by  the 
general  term  "tangerines .") 


Country 


Commodity 


Previous  treatment 


New  treatment 


Algeria 

Argentina  .. 

Armenia  .... 

Austria 

Azerbaijan 

Belarus 

Belize  


Bosnia  .. 
Brazil  .... 
Bulgaria 
Chile 3  ... 


China 

Columbia  

Costa  Rica  

Croatia  

Cypms 

Dominican  Republic 
Ecuador 


Ethrog  Grape,'  Grapefruit,  Tangerine.  Pear.  Plum  

Apple,  Apricot,  Cherry,  Grape.^  Kiwi,  Peach.  Pear,  Plum.  Nec- 
tarine, Quince,  Pomegranate. 

Grape''  

Grape'  

Grape''  

Grape'  

Ethrog  

Carambola  

Ethrog  

Apple,  Grape 

Grape'  

Apple,  Apricot,*  Cherry,  Grape  ^  Klwi,^  Loquat,  Nectarine," 
Peach,*  Pear,  Persimmon.  Plum.  Plumcot,  Quince.  Sand 
Pear. 

Sand  Pear,  Ya  Pear  

Grape  

Ethrog  

Ethrog  

Ethrog,  Grape ' , 

Grape 


Grapefruit,  Orange,  Tangerine 


Egypt 

El  Salvador  

Estonia  

France 

Georgia  

Germany  

Greece  

Guatemala  

Guyana  

Haiti  

Honduras  

Hungary  

India  

Israel,  Incl.  Gaza 


Ethrog  

Apple,  Grapefruit,  Orange,  Tangerine  

Grape',  Orange,  Pear 

Ethrog  

Grape'  

Apple,  Ethrog,  Grape',  Kiwi,  Pear  

Grape'  

Grape'  

Ethrog,  Grape,'  Kiwi,  Orange,  Pomegranate,  Tangerine 

Ethrog  

Apple,  Orange 

Apricot,  Pomegranate  

Ethrog  

Grape'  

Litchi 

Apple,  Apricot,  Ethrog,  Grape,'  Grapefruit,  Litchi.  Loquat,  Nec- 
tarine, Orange,  Peach,  Pear,  Persimmon.  Pomegranate, 
Pummelo,  Plum,  Tangerine. 


T107-a 
T107-C 

T107-a 
T107-a 
T107-a 
T107-a 
T107-a 
T107-C 
T107-a 
T107-C 
T107-a 
T107-a 


T107-f  . 

T107-C 

T107-a 

T107-a 

T107-a 

T107-C 

T107-a 

T107-C 

T107-a 

Tl07-a 

T107-a 

T107-a 

T107-a 

T-:07-a 

T107-a 

T107-a 

T107-C 

T107-C 

T107-a 

T107-a 

T107-t  . 

T107-a 


T107-a  (revised) 
T107-a-1. 


T107-a 
T107-a 
Tl07-a 
^■'07-a- 
,07-a 
1 107-c 
T107-a 
T107-a- 
T107-a 
T107-a 


T107-t 

T107-C 

T107-a 

ri07-a 

T107-a 

T107-C 

T107-a 

T107-a 

T107-a 

T107-a 

T107-a 

T107-a 

T107-a 

T107-a 

T107-a 

T107-a 

T107-C 

T107-C. 

T107-a 

T107-a 

T107-f 

T107-a 


(revised) 

(revised) 

(revised) 

-1 

(revised) 

(revised) 
-1 

(revised) 
(revised) 


(revised) 
(revised) 
(revised) 

(revised) 

-1 

(revised) 

(revised) 

(revised) 

(revised) 

(revised) 

(revised) 

(revised) 

(revised) 


(revised) 
(revised) 

(revised) 


63532  Federal  Register /Vol.  67.  No.  199 /Tuesday.  October  15.  2002 /Rules  and  Regulations 


Country 


Commodity 


Previous  treatment 


Italy 


Jordan      

Kazakhstan  

Kyrgyzstan  

Latvia       

Lebanon  

Libya    

Lithuania  

Luxembourg  Grape' 

Macedonia  Ethrog  

Martinique  Ethrog 

Mexico     Carambola 


Ethrog  (North  Atlantic  ports  only).  Grape.'  Grapefruit,  Kiwi,  Or- 
ange, Persimmon   Tangenne 

Apple  Persimmon  

Grape'  

Grape'  

Grape'  

Apple 

Grape'  

Grape'         


Moldova  

Morocco    

Panama 

Peru    

Portugal   

Russia      

Slovenia  

South  Africa  Apple 

Spain 


Grape' 
Apncot. 
Plum 
Ethrog 
Grape 


Ethrog     Grape. 
Tangenne 


Grapefruit,   Orange,    Peach,    Pear, 


T107-a 

T107-a 
T107-a 
T107-a 
T107-a 
T107-a 
T107-a 
T107-a 
T107-a 
T107-a 
T107-a 
T107-C 
T107-a 
T107-a 

T107-a 
T107-C 


Ethrog.  Grape'  [  T107-a 


T107-a 

j  T107-a 

Pear  ."""...! j  T107-a 

Grape  '  Grapefruit.  Loquat,  Orange.  Ortanique.     T107-a 


Switzerland 

Synan  Arab  Republic 

Taiwan     i  Carambola 

Taiikistan  I  Grape 


Grape'  

Ethrog 

Grape 
Apple    Ethrog 
Tangenne. 

Kiw,        1107^ 

Grape' 


T107-a 


Ethrog.  Grape  '  "''107 


Tnnidad  &  Tobago 
Tunisia 


Turkey 
Turkmenistan 

Ukraine     

Uruguay    

Uzbekistan  ... 
Venezuela  .... 


Zimbabwe  Apple,  Kiwi.  Pear 


Grapefruit.  Orange  Tangenne 
Ethrog    Grape  '  Grapefruit   Orange,  Peach,  Pear,  Plum,  Tan- 
genne 

Ethrog  Grape  Orange  

Grape '  

Grape'  

Apple,  Grape  '  Nectanne.  Peach.  Pear.  Plum  

Grape '  

Grape.  Grapefruit,  Orange,  Tangenne  


a 
T107-f  , 
T107-a 
T107-C 
T107-a 

T107-a 
T107-a 
T107-a 
T107-C 
T107-a 
T107-C 
T107-a 


'  Treatment  Tl0l-n-2  also  required  tor  this  commodity  if  imported  from  designated  country 
-'Treatment  Tl0l-i-2  also  required  for  this  commodity  if  imported  from  designated  country 
3  From  Arica  Province  of  Region  1  or  Chanaral  Township  of  Region  3  only 
■« Treatment  Tl0l-a-3  also  required  for  this  commodity  it  imported  from  designated  country 
5 Treatment  T10l-i-2-1  also  required  tor  this  commodity  if  imported  from  designated  country. 
^Treatment  T104-a-l  also  required  for  this  commodity  it  imported  from  designated  country 


New  treatment 


T107- 

a  (revised). 

T107-a  (revised). 

11 07- 

a  (revised). 

T107- 

a  (revised). 

T107-a  (revised). 

11 07- 

a  (revised). 

T107- 

a  (revised). 

T107- 

a  (revised). 

T107- 

■a  (revised). 

T107- 

•a  (revised). 

T107- 

-a  (revised). 

T107-C. 

T107- 

-a  (revised). 

T107- 

-a  (revised) 

T107-a  (revised) 

T107- 

-a-1 

11 07- 

-a  (revised). 

T107- 

-a  (revised). 

T107- 

-a  (revised). 

11 07- 

-a  (revised). 

11 07- 

-a  (revised). 

T107-a  (revised). 

11 07- 

-a  (revised). 

11 07- 

-a  (revised). 

T107- 

-f 

T107- 

-a  (revised). 

T107-C 

11 07- 

-a  (revised). 

T107- 

-a  (revised). 

T107- 

-a  (revised) 

T107 

-a  (revised). 

T107 

-a-1 

T107 

-a  (revised). 

11 07 

-a-1 

T107 

-a  (revised). 

Movement  of  Domestically  Produced 
Fruits 

In  our  domestic  quarantine  nnticfs  in 
7  CFR  part  301.  Subpart-Meditt-rrantMn 
Fnjit  Fly  (§*?  301,78  through  301,78-10) 
contains  regulations  pertaining  tu  thi; 
interstate  movement  of  host  mattmal 
from  areas  of  the  continental  Tnited 
Stales  that  may,  from  time  to  time,  be 
quarantined  because  of  Medfly  in 
§  301.78-10,  paragraph  (b)(3)  sets  out  a 
cold  treatment  schedule  for  regulated 
citrus  fruit  that  has  been  harvested.  That 
schedule  has  been  the  same  as  schedule 
Tl07-a  in  the  PPQ  Treatment  Manual, 
so  we  are  revising  ^  301, 78-10(b)(3)  in 
this  interim  rule  so  that  the  schedule  set 
out  in  that  paragraph  is  consistent  with 
the  revised  schedule  Tl07-a  in  the  PPQ 
Treatment  Manual 
*   The  Hawaiian  and  Territorial 
Quarantine  Notices  are  contained  in  7 
CFR  part  318.  Part  318  does  not  set  out 


any  cold  treatment  schedules,  but  refers 
instead  to  the  PPQ  Treatment  Manual. 
Therefore,  no  changes  need  to  be  made 
to  part  318. 

Monitoring  Treatment  Effectiveness 

in  our  inreign  quarantine  notices  in  7 
CFR  part  319,  Subpart-Fruits  and 
Vegetables  (§*)  319, 5fi  through  319.56-6) 
contains  regulations  for  importing  fruits 
and  vegetables  into  the  United  States.  In 
conjunction  with  the  changes  to  the 
cold  treatment  schedules  for  Medfly,  we 
are  also  amending  §  319.56-2d, 
"Administrative  instructions  for  cold 
treatments  of  certain  imported  fruits.  ' 
Specifically,  we  are  providing  that,  at 
the  port  of  first  arrival  in  the  United 
States,  an  inspector  will  sample  and  cut 
fruit  from  each  shipment  that  has  been 
cold  treated  for  Medfly  to  monitor 
treatment  effectiveness.  If  a  single  live 
Medfly  in  any  stage  of  development  is 
found,  the  shipment  will  be  held  until 


an  investigation  is  completed  and 
appropriate  remedial  actions  have  been 
implemented.  If  APHIS  determines  at 
any  time  that  the  prescribed  cold 
treatments  do  not  appear  to  be  effective 
against  Medfly.  APHIS  may  suspend  the 
importation  of  fruit  from  the  originating 
country  and  conduct  an  investigation 
into  the  cause  of  the  deficiency.  We 
believe  that  these  additional  precautions 
will  provide  assurance  that  the  revised 
cold  treatment  schedules  are  effective 
against  Medfly. 

This  rule  does  not  allow  the 
importation  or  interstate  movement  of 
anv  commodities  that  were  not 
previously  allowed  to  be  imported  or 
moved  interstate  subject  to  cold 
treatment  and  other  applicable 
requirements. 

Immediate  Action 

Immediate  action  is  necessary  to 
protect  against  the  introduction  into  and 
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dissemination  within  the  United  States 
of  Medflies.  Under  these  circumstances, 
the  Administrator  has  determined  that 
prior  notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
imder  5  U.S.C.  553  for  making  this 
action  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  initial  regulatory 
flexibility  analysis,  which  is  set  out 
below,  regarding  the  economic  effects  of 
this  interim  rule  on  small  entities.  Based 
on  the  information  we  have,  there  is  no 
basis  to  conclude  that  adoption  of  this 
interim  rule  will  result  in  any 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
However,  we  do  not  currently  have  all 
of  the  data  necessary  for  a 
comprehensive  analysis  of  the  effects  of 
this  interim  rule  on  small  entities. 
Therefore,  we  are  inviting  comments  on 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  firom  the 
implementation  of  this  interim  rule. 

The  Plant  Protection  Act  (7  U.S.C. 
7701-7772)  authorizes  the  Secretary  of 
Agriculture  to  prohibit  or  restrict  the 
importation,  entry,  and  interstate 
movement  of  any  plant,  plant  product, 
article,  or  means  of  conveyance  if  the 
Secretary  determines  that  the 
prohibition  or  restriction  is  necessary  to 
prevent  the  introduction  or 
dissemination  of  a  plant  pest  into  or 
within  the  United  States. 

In  this  interim  rule,  we  are  amending 
the  PPQ  Treatment  Manual,  which  is 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations,  by  revising  the 
cold  treatment  schedules  under  which 
fruits  are  treated  for  Medfly  and  other 
specified  pests.  We  are  also  amending 
the  cold  treatment  schedule  in  our 


domestic  Medfly  regulations  to  be 
consistent  with  the  changes  to  the  PPQ 
Treatment  Manual.  Based  on  a  review  of 
those  treatment  schedules,  we  have 
determined  that  it  is  necessary  to  extend 
the  duration  of  cold  treatment  for 
Medfly.^  The  revisions  are  described  in 
detail  earlier  in  this  document.  This 
action  is  necessary  to  protect  against  the 
introduction  or  dissemination  of 
Medflies  into  and  within  the  United 
States. 

In  addition,  we  are  amending  the 
regulations  for  importing  fruits  and 
vegetables  to  provide  that  inspectors  at 
the  port  of  first  arrival  will  sample  and 
cut  fruit  from  each  shipment  cold 
treated  for  Medfly  to  monitor  the 
effectiveness  of  the  cold  treatment.  If  a 
single  live  Medfly  in  any  stage  of 
development  is  found,  the  shipment 
will  be  held  until  an  investigation  is 
completed  and  appropriate  remedial 
actions  have  been  implemented.  If 
APHIS  determines  at  any  time  that  the 
prescribed  cold  treatments  do  not 
appear  to  be  effective  against  Medfly. 
APHIS  may  suspend  the  importation  of 
buit  from  the  originating  country  and 
conduct  an  investigation  into  the  cause 
of  the  deficiency. 

Fruit  cutting  and  inspection  charges 
associated  with  the  interim  rule  will 
more  than  likely  be  small.  APHIS,  in  a 
regulatory  impact  analysis  (RIA) 
conducted  for  a  rulemciking  related  to 
the  importation  of  Clementines  from 
Spain  (referred  to  below  as  the 
Clementine  RIA),^  indicates  that  bulk 
shipments  of  fruit  will  more  than  likely 
pass  inspection  because  the  proportion 
of  fruit  infested  with  live  Medfly  will 
more  than  likely  be  extremely  low  after 
the  application  of  the  revised  cold 
treatiiaent  schedules.  In  addition,  the 
amount  of  fruit  that  is  cut  in  the  United 
States  will  more  than  likely  be  low 
relative  to  the  value  of  imports, 
amounting  to  between  0.24  percent  and 


'  Certain  commodities  that  are  subject  to  the 
extended  cold  treatment,  i.e..  commodities  that  are 
subject  to  treatment  for  Medfly  and  .'\nastrepha  spp. 
(except  Anastiepha  ludens).  will  not  necessarily  be 
subject  to  additional  days  of  cold  treatment  due  Ui 
the  fact  that  treatment  for  Anastrepha  spp,  is 
already  longer  than  the  extended  Medfly  treatment 
requires.  Thus,  such  commodities  may  be  subject  to 
1  additional  day  of  treatment,  or  none  at  all, 
depending  on  the  temperature  at  which  they  are 
held.  Nevertheless,  for  the  purposes  of  this  analysis, 
we  assume  that  all  commodities  will  be  subject  to 
additional  days  of  treatment. 

'  "Amending  Import  Rules  for  Clementines  from 
Spain:  Regulatory  Impact  Analysis."  Animal  and 
Plant  Health  Inspection  Service.  Riverdale.  MD. 
Available  on  the  Internet  at  httpJ/ 
ViM'vt'.aphis. usda.gov/oa/clementine/index. html. 


0.31  percent  of  gross  import  value.  As 
a  result,  we  state  al  the  outset  that  costs 
associated  with  cutting  and  inspecting 
fruit  will  not  have  a  significant  negative 
economic  impact  on  a  substantial 
number  of  small  importers. 

The  United  States  Small  Business 
Administration  (SBA)  defines  a  small 
fruit  importer  (NAICS  42248.  Fresh 
Fruit  and  Vegetable  Wholesalers)  as  one 
with  100  or  fewer  employees.  It  is  not 
clear  if  the  majority  of  U.S.  importers  of 
fruits  from  countries  known  to  be 
infested  with  Medfly  are  designated  as 
small  entities  under  SBA's  size 
standards:  however  as  we  demonstrate 
below,  economic  impacts  associated  4 

with  this  rule  are  not  expected  to  be 
significant. 

Import  data  for  1996-2000  for  fruits 
that  require  cold  treatment  for  Medfly 
under  the  revised  schedule  Tl07-a  are 
shown  in  Table  1.  Import  data  are  not 
reported  separately  for  all  of  the  fruits 
that  are  subject  to  cold  treatment  for 
Medfly.  so  similar  fruits  are  combined 
into  categories  in  Table  1, '  Import  data 
for  litchis.  pomegranates,  and  carambola 
are  not  available,  and  there  were  no 
imports  of  mountain  papaya  and  ven,' 
few  imports  of  cherries  that  required 
cold  treatment  for  Medfly  during  1996- 
2000;  therefore,  data  for  these  fruits  are 
not  included  in  Table  1. 

In  order  to  estimate  costs  associated 
with  extending  Medfly  cold  treatment 
periods,  it  is  necessary  to  estimate  2002 
import  levels,  because  additional  cold 
treatment  expenses  vary  with  the 
amount  of  imported  frurt.  We  base  the 
2002  import  level  for  ethrogs  on  the  5- 
year  average,  because  annual  growth 
rates  were  extremely  volatile  during 
1996-2000.  We  base  the  2002  import 
level  for  pears  and  quinces  on  the  2000 
import  level  because  the  import  data 
provided  little  guidance  regarding  a 
likely  value  for  2002.  We  base  the  2002 
import  level  for  Clementines,  ortaniques. 
and  tangerines  on  the  2000  import  level 
and  annual  import  growth  in  2000 
because  grow^  rates  were  highly 
volatile  during  the  preceding  years  and 
imports  apparently  leveled  off  in  1999. ■* 
We  report  estimates  of  2002  import 
levels  for  these  and  the  remaining  fruits 
in  Table  1. 


'  USDA-FAS,  "L'.S.  imports  and  import  values 
for  various  fruit."  .Available  on  the  Internet  at 
http-./Zw^s-w. fas. usda.gov/ustrade/ 

*\n  particular,  expected  imports  for  2002  are 
given  by  xU  +  v)-^.  where  x  denotes  the  import  value 
for  2000  and  y  denotes  import  growth  for  2000, 
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TABLE  1.— FRUIT  Imports  That  Are  Subject  to  T107  Cold  Treatment  for  Medfly.* 


Commodity 


Apple  

Apricot  

Clementine  ortanique  and  tangenne 

Ethrog 

Grape  

Grapefruit  and  pummelo  

Kiwi  - 

Orange  — 

Peach  and  nectanne  

Pear  and  quince 

Plum,  loquat,  persimmon  and  piumcol 


Average  imporl 

level 
(1.000  kg) 


Weighted  imporl 
level 
(S/kg) 


Average  import 

value 

($1,000) 


Percentage  of 
world  imports 


Expected  imports 

2002 

(1.000  kg) 


4.128 
4 

52  176 

160 

33  399 

356 

6,080 

6,361 

10 

35,915 

124 


$0.86 
248 

1  43 

2  79 
426  18 

091 
1  05 
1  07 
095 
096 
0  99 


$3,550 

10 

74.354 

446 

14,234 

323 

6.384 

6.776 

10 

34.478 

123 


252 

0.23 

86.32 

32.17 

3.29 

3.31 

6.91 

8.34 

0.02 

44  81 

0.54 


M.128 

2  95.952 

M60 

3  52,369 

'356 
'6,080 
'6,361 

317 

"  58,228 

"513 


•imports,  prices  and  percentages  of  world  imports  are  averages  for  199^2000  Pnces  are  ^fal^^fa^l^^Qes  converted  to 
usinn  the  consumer  price  index  for  fresh  fruit  (from  U  S  Bureau  of  Latjor  Statistics)  Data  are  from  USDA-FAS.  U.S.  rr^ports  and 
for  v^arious°ru't  except  for  grapes  which  are  from  Bureau  of  Census  data.  080610,  U  S  fresh  grape  imports.  Quantity  data  for 
cubic  meters  grape  prices  are  m  dollars  per  cubic  meter 

'  Five-year  average 

?  Based  on  the  2000  import  level  and  annual  import  growth  for  2000 

'Based  on  the  2000  import  levei  and  average  annual  import  growth  for  1999  and  2000 

'The  2000  import  level. 


2002  dollars, 
import  values 
grapes  are  in 


As  shown  in  Table  1 .  very  low 
percentages  of  apple,  apricot,  cherry, 
grape,  grapefruit  and  pummelo.  kiwi, 
mountain  papaya,  orange,  peach  and 
nectarine,  and  plum,  loquat. 
persimmon  and  phiriudt  imports 
undergo  cold  treatment  tor  Medtlv;  as  a 
result,  the  interim  rule  will  likeh  not 
affect  a  substantial  number  of  small 
importers  of  the>e  fruits  Thirt\-two 
percent  of  ethrogs.  44  percent  of  pears 
and  quinces,  and  86  perc:ent  of 
Clementines,  ortaniques,  and  tangerines 
must  be  cold  treated  for  Medfly. 
Therefore,  the  interim  rule  may  affect  a 
substantial  number  of  U.S.  importers  of 
these  fruits  and  we  estimate  economic 
impacts  for  these  fruits.  We  do  not 
estimate  economic  impacts  for  the 
remaining  fruits  because  it  is  unlikely 
that  a  substantial  number  of  small 
importers  of  those  fruits  will  be 
significantly  affected  bv  the  interim 
rule.  Furthermore,  economic  impacts  for 
ethrogs.  pears  and  quinces,  and 
Clementines,  ortaniques.  and  tangerines 
can  be  considered  as  representative  of 
the  economic  impacts  for  the  other 
fruits 

The  overwhelming  majority  of  cold- 
treated  fruit  imports  are  treated  aboard 
ship  while  in  transit  to  the  United 
States,  although  treatment  on  also  be 
carried  out  at  authorized  ports.  When 
cold  treatment  is  conducted  in  transit, 
the  treatment  period  must  be  met  before 
unloading  For  countries  with  sailing 
times  to  the  United  States  longer  than 
the  extended  treatment  periods,  the 
interim  rule  will  only  lead  to  increases 
in  cold  treatment  costs  For  countries 
with  sailing  *imes  to  the  United  States 
shorter  than  the  extended  treatment 
periods,  the  interim  rule  will  lead  to 


increases  in  cold  treatment  and 
shipping  costs.  To  account  for  the 
extended  treatment  periods  in  these 
instances,  vessels  will  either  adjust 
sailing  times  to  coincide  with  the  length 
of  the  treatment  period,  sit  at  the  dock, 
or  go  into  anchorage  near  the  U.S.  port. 
As  a  result,  labor,  fuel,  and  opportunity 
costs  associated  with  delaying 
shipments  of  other  cargoes  will  more 
than  likeh  be  added  to  shipping 
charges. 

Costs  associated  with  extending 
treatment  periods  have  been  estimated 
for  clementint!  imports  from  Spain,  in 
the  Clementine  RIA  cited  earlier  in  this 
analysis.  We  use  the  same  parameters 
and  methods  to  estimate  additional  cold 
treatment  expenses  for  Clementines, 
ortaniques,  and  tangerines.  It  costs 
approximately  .SO. 50  per  day  to  cold 
treat  a  pallet  of  fruit  at  U.S.  ports.  This 
provides  an  approximate  upper  bound 
on  cold  treatment  costs  because  most 
fruits  are  cold  treated  in  transit,  which 
may  be  less  expensive  on  average.  We 
therefore  use  this  as  our  unit  cost  to 
cah:ulate  cold  treatment  expenses  in  the 
analysis. 

Historically,  the  Spanish  have 
exported  Clementines,  ortaniques.  and 
tangerines  to  the  United  States  under 
the  11  day  (33  'F]  or  12  day  (34  'F)  cold 
treatment  schedules.  As  a  result, 
Spanish  Clementines,  ortaniques.  and 
tangerines  shipped  to  the  United  States 
will  undergo  at  least  2  to  3  days  (34  ^F) 
of  extra  cold  treatment.  We  assume  the 
average  bulk  shipment  will  undergo  an 
additional  2.5  days  of  cold  treatment. 
The  following  daily  charges  will  likely 
be  added  to  the  cost  of  shipping 
Clementines,  ortaniques.  and  tangerines 
to  the  United  States:  SIO.OOO  chartering 


fee  (although  this  fee  is  highly  variable 
depending  on  the  availability  of  bulk 
ships);  S2,160  docking  fee  (SO. 27  per 
metric  ton  with  an  average  ship  size  of 
8.000  metric  tons);  S990  fuel  at 
anchorage  fee  (five  to  six  tons  at  SI  80 
per  ton);  and  SO. 50  per  pallet  cold 
treatment  fee. 

These  cost  figures  are  based  on  recent 
charges  quoted  by  a  representative  from 
Lauritzen,  a  company  that  specializes  in 
the  bulk  shipment  of  fruit.  Ninety 
percent  of  Clementines,  ortaniques.  and 
tangerines  shipments  come  into  the 
United  States  in  bulk  shipments.  Using 
a  bioeconomic  model,  which 
incorporates  variation  in  Clementines 
designated  for  export  to  the  United 
States  and  fruit  cutting  and  rejection  of 
shipments  in  Spain  according  to  farm- 
level  variation  in  numbers  of  fruit 
infested  with  Medflies.  additional 
shipping  and  cold  treatment  expenses 
averaged  $1.23  million  (±515.000,  with 
95  percent  confidence).  U.S.  imports  of 
Clementines  averaged  88,461  metric  tons 
(±1 ,042  metric  tons).  As  a  result,  total 
regulatory  expenses  were  S13.92  per 
metric  ton.  or  $5.57  per  metric  ton  per 
day.  Average  import  price  in  the  United 
States  was  $1.05  per  kilogram,  thus 
import  value  averaged  $92.65  million. 
Total  regulatorv'  expenses  were  therefore 
1.33  percent  of  gross  value. 

These  estimates  can  be  used  to 
estimate  regulatory  costs  associated 
with  shipments  of  Clementines, 
ortaniques.  and  tangerines  from  Spain, 
Morocco,  Israel,  and  Italy.  Applying  the 
$13.92  per  metric  ton  fee  to  95.952 
metric  tons  (Table  1).  total  regulatory 
costs,  assuming  fruits  are  cold  treated 
for  an  additional  2.5  days  on  average, 
are  $1.34  million.  To  determine  whether 
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these  costs  are  significant,  we  estimated 
the  value  of  Clementine,  ortanique,  and 
tangerine  imports  for  2002  using  the 
Spanish  Clementine  import  demand 
curve  estimated  in  the  Clementine  RIA. 
Plugging  in  the  expected  2002  import 
level  and  converting  the  price  to  2002 
dollars  using  the  consumer  price  index 
for  oranges,  including  tangerines, ^  gives 
a  price  of  $0.84  per  kilogram.^  Using 
this  expected  price,  the  expected  value 
of  imports  for  2002  is  approximately 
$78.47  million.  Additional  treatment 
expenses  associated  with  the  interim 
rule  amount  to  only  1.7  percent  of  this 
total  and,  as  a  result,  the  interim  rule 
will  likely  not  have  a  significant 
negative  economic  impact  on  small 
importers  of  Clementines,  ortaniques, 
and  tangerines,  even  in  the  unlikely 
event  that  importers  bear  the  entire 
economic  burden.^ 

We  use  the  same  parameters  and 
methods  to  estimate  additional  cold 
treatment  expenses  for  ethrogs,  pears, 
and  quinces  under  the  assumption  that 
these  fruits  and  Clementines,  ortaniques. 
and  tangerines  have  roughly  the  same 
dimensions.  For  ethrogs,  assuming  an 
additional  2.5  days  of  cold  treatment 
and  shipping  expenses,  total  regulatory 
costs  for  2002  came  to  $2,227.  This 
amounts  to  only  0.5  percent  of  the 
estimated  value  of  ethrog  imports  for 
2002  ($446,400),  which  is  based  on  the 
estimated  import  level  (160  metric  tons) 
and  the  weighted  average  price  ($2.79 
per  kilogram]  during  1996-2000  (see 
Table  1).  As  a  result,  the  interim  rule 
will  more  than  likely  not  have  a 
significant  negative  economic  impact  on 
small  importers  of  ethrogs. 

For  pears  and  quinces,  additional  cold 
treatment  expenses  for  2002  came  to 
$1.3  million,  which  amounts  to  2.32 
percent  of  the  estimated  value  of  pear 
and  quince  imports  for  2002  ($56 
million),  based  on  the  estimated  import 
level  (58,228  metric  tons)  and  weighted 
average  price  {$0.96  per  kilogram) 
during  1996-2000  (see  Table  1).  Diu-ing 
1996-2000,  95  percent  of  the  pear  and 
quince  imports  from  regions  with 
Medfly  came  from  Argentina,  and  the 
remainder  came  from  China,  South 
Africa,  and  Spain.  The  direct  sailing 
time  from  Argentina  is  approximately 
10  days,  which  is  4  days  less  than  the 


'•U.S.  Bureau  of  l.abor  Statistics,  "Consumer  price 
index-oranges,  including  tangerines,  not  seasonally 
adjusted."  Available  on  the  Internet  at  http:// 
data.bls.go\/\abjava/outside.jsp?sur\'P\~cii. 

'The  y-intercept  of  the  demand  curxe  is  $3.71 
and  the  coefficient  on  kilograms  of  imports  is 

-3.oiE-oa. 

"  This  would  be  the  case,  for  example,  if  import 
demand  was  perfectly  inelastic  and  export  supply 
was  perfectly  elastic.  Available  data  indicate  that 
import  demand  is  elastic  and  that  export  supply  is 
not  perfectly  elastic. 


shortest  treatment  period.  As  a  result, 
this  rule  will  add  an  additional  4  days 
of  cold  treatment  and  shipping  charges 
for  shipments  of  pears  and  quinces  to 
the  United  States  from  Argentina.  Total 
regulatory  expenses  for  2002  are  $1.30 
million,  which  amounts  to  2.32  percent 
of  the  estimated  value  of  pear  and 
quince  imports  for  2002  ($56  million), 
based  on  the  estimated  import  level 
(58,228  metric  tons)  and  weighted 
average  price  ($0.96  per  kilogram) 
during  1996-2000  (Table  1). 

Countries  that  import  citrus  from  the 
United  States  may  change  their  cold 
treatment  guidelines  to  reflect  the 
changes  being  made  to  our  cold 
treatment  requirements:  however,  such 
changes  would  only  affect  U.S. 
exporters  in  the  event  of  a  Medfly 
outbreak  in  the  continental  United 
States.  Indirect  impacts  of  this  rule, 
therefore,  are  highly  uncertain  and 
depend  on  the  probability  that  Medflies 
are  introduced  and  become  established, 
as  well  as  the  regional  extent  of 
outbreaks  and  the  efficiency  with  which 
they  are  controlled  and  eradicated. 
Because  potential  economic  impacts  on 
U.S.  fruit  importers  are  low  relative  to 
import  values  and  because  Medfly 
outbreaks  within  the  United  States  will 
more  than  likely  be  confined  to 
particular  areas  and  eradicated 
efficiently,  this  rule  will  likely  not  have 
a  significant  negative  economic  impact 
on  a  substantial  number  of  small 
exporters  in  the  United  States.  However, 
in  the  event  of  a  Medfly  outbreak, 
exporters  who  wish  to  export  affected 
commodities  from  areas  quarantined  for 
Medfly  should  expect  to  pay  an 
additional  $5.57  per  metric  ton  per  day 
of  extra  cold  treatment.  For  example, 
exports  from  quarantined  areas  on  the 
west  coast  to  Asia  would  have  to 
undergo  an  additional  2.5  days  of  cold 
treatment:  therefore,  each  metric  ton  of 
affected  produce  would  cost  an 
additional  $13.92  to  ship.  The  same  cost 
schedule  applies  to  affected 
commodities  on  the  east  coast  destined 
for  European  markets.  Because 
shipment  times  from  the  west  coast  to 
Europe  and  from  the  east  coast  to  Asia 
are  longer  than  the  revised  cold 
treatment  periods,  this  rule  would  have 
no  impact  on  the  cost  schedules 
associated  with  those  exports. 

Summary 

With  the  exception  of  small  importers 
of  ethrogs.  Clementines,  ortaniques. 
pears,  quinces,  and  tangerines,  our 
analysis  shows  that  the  interim  rule  will 
more  than  likely  not  significantly  affect 
a  substantial  number  of  small  importers 
of  fruits  in  the  United  States.  Further, 
our  analysis  shows  that  the  economic 


impact  on  small  importers  of  ethrogs, 
Clementines,  ortaniques,  pears,  quinces, 
and  tangerines  will  more  than  likely  not 
be  significant.  Further,  our  analysis 
shows  that  the  interim  rule  will  not 
significantly  affect  a  substantial  number 
of  small  fruit  exporters.  Nonetheless,  we 
request  public  comments  on  our 
analysis  and  invite  the  submission  of 
additional  data  regarding  affected 
entities,  whether  small  or  large. 

This  interim  rule  contains  no  new 
information  collection  requirements. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
E.xecutive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
■  requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U  S.C.  3501 
et  seq.]. 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports.  Logs,  nursery  Stock.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Rice,  \'egetables. 

Accordingly,  we  are  amending  7  CFR 
Chapter  III  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772:  7  CFR  2.22, 
2.80.  and  371.3. 

2.  In  §300.1,  paragraph  (a)  is 
amended  as  follows: 

a.  In  paragraph  (a)(3).  by  removing  the 
word  "and". 

b.  In  paragraph  (a)(4),  by  removing  the 
period  and  adding  the  word  ';  and"  in 
its  place. 

c.  By  adding  a  new  paragraph  (a)(5)  to 
read  as  set  forth  below. 
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§  300.1    Plant  Protection  and  Quarantine 
Treatment  Manual. 

(a)*   •   * 

(5)  Treatments  Tl07-a.  Tl07-a-l . 
T107-C,  and  Tl07-f,  dated  September 
2002. 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

3.  The  authority'  citation  for  part  301 
continues  to  read  as  follows: 

Authoritv:  7  IJ.S.C.  166,  7711.  7712.  7714. 
7731.  77;i5!  7751.  7752.  7753.  and  7754;  7 
CFR  2.22,  2.80.  and  371.3. 

Section  301  75-15  also  issued  under  Set. 
204.  Title  II.  Pub.  L.  106-113.  113  Slat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203.  Title  11.  Pub 
L   106-224.  114  Stat.  400  (7  U.S.C.  1421 
note), 

4.  In  §  301  78-10,  paragraph  {b)(3)  is 
revised  to  read  as  follows: 

§301.7&-10    Treatments. 
•         •         «         •         » 

(b)*   *   * 

(3)  Cold  treatment:  14  days  at  1.11  ''C. 
(34  '¥.]  or  below;  16  davs  at  1.67  °C.  {35 
°F)  or  beiow;  or  18  days  at  2.22  'C.  (36 
°F.)  or  below. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

5.  The  authority  citation  for  part  319 
continues  to  read  as  follows; 

,\uthoritv:  7  I'.S.C.  166,  450.  771 1-7714, 
7718.  773l'  7732.  and  7751-7754:  21  U.S.C. 
136  and  136a.  7  CFR  2.22.  2  80.  and  371.3. 

6.  In  §  319.56-2d.  a  new  paragraph 
(b)(8)  is  added  to  read  as  follows; 

§  31 9.56-2d    Administrative  instructions 
fof  cold  treatments  of  certain  Imported 
fruits. 

»         *         *         *         • 

(b)'    *    • 

(8)  Inspection  of  fruits  after  cold 
treatment  for  Mediterranean  fruit  fly  An 
inspector  will  sample  and  cut  fruit  from 
each  shipment  cold  treated  for 
Mediterranean  fruit  fly  (Medtly)  to 
monitor  treatment  effectiveness.  If  a 
single  live  Medfly  in  any  stage  of 
development  is  found,  the  shipment 
will  be  held  until  an  investigation  is 
completed  and  appropriate  remedial 
actions  have  been  implemented.  If 
APHIS  determines  at  any  time  that  the 
safeguards  contained  in  this  section  do 
not  appear  to  be  effective  against  the 
Medfly.  APHIS  may  suspend  the 
importation  of  fruits  from  the 
originating  country  and  conduct  an 


investigation  into  the  cause  of  the 

deficiency. 

t         t         *         *         * 

Uuiie  in  Washington.  DC,  this  8th  day  of 
October,  2002. 
Peler  Fernandez. 

AttingAdininistmldr.  Animal  and  Plant 
Health  Inspection  Service. 
IKR  D.K    02-26063  Filed  10-11-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Business-Cooperative  Service 
7  CFR  Part  1942 
RIN  0570-AA32 

Rural  Business  Enterprise  Grants  and 
Television  Demonstration  Grants 

agency:  Rural  Business-Cooperative 
Service.  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  adopts  its 
interim  rule  published  May  16.  2001  (66 
FR  27013-27014),  as  a  final  rule  without 
change.  This  action  makes  the  revision 
to  the  definition  of  small  and  emerging 
private  business  enterprise  final.  The 
intended  effect  will  ensure  that  grantees 
can  assist  small  businesses  in  rural  areas 
without  eligibility  restrictions  for  the 
use  of  technological  innovations  or 
commercialization  of  new  products  or 
processes. 

EFFECTIVE  DATE:  October  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

.•\my  Cavanaugh.  Rural  Development 
Specialist,  Specialty  Lenders  Division, 
Rural  Business-Cooperative  Service, 
U.S.  Department  of  Agriculture.  STOP 
3225.  1400  Independence  Ave.  SW, 
Washington,  DC  20250.  Telephone  (202) 
690-2516.  The  TDD  number  is  (800) 
877-8339  or  (202) 708-9300. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  rule  has  been  determined  to  be 
non-significant  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Programs  ACfiected 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
impacted  by  this  action  is  10.769,  Rural 
Development  Grants. 

Paperwork  Reduction  Act 

There  are  no  reporting  and 
recordkeeping  requirements  associated 
with  this  rule. 


Intergovernmental  Review 

The  Rural  Business  Enterprise  Grant 
(RBEG)  Program  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  RBS  will  conduct 
intergovernmental  consultation  in  the 
manner  delineated  in  RD  Instruction 
194Q-J.  "Intergovernmental  Review  of 
Rural  Development  Programs  and 
Activities."  and  in  7  CFR  part  3015. 
subpart  V. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602).  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  large 
entities.  Therefore,  a  regulatory 
flexibility  analysis  was  not  performed. 

Civil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  In  accordance  with  this  rule:  (1) 
All  State  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule  will  be 
preempted;  (2)  retroactive  effect  will  be 
given  to  this  rule  starting  August  11, 
1988;  and  (3)  administrative 
proceedings  in  accordance  with  the 
regulations  of  the  Agency  at  7  CFR  part 
1 1  must  be  exhausted  before  bringing 
suit  in  court  challenging  action  taken 
under  this  rule  unless  those  regulations 
specifically  allow  bringing  suit  at  an 
earlier  time. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Prograia." 
RBS  has  determined  that  this  proposed 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq,  an  Environmental 
Impact  Statement  is  not  required. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RBS  must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
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mandates"  that  may  result  in 
expenditures  to  State,  local  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  1  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of 
UMRA  generally  requires  RBS  to 
identify  and  consider  a  reasonable 
nijmber  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  II  of  the  UNQIA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

Executive  Order  13132 

It  has  been  determined  under 
Executive  Order  13132,  Federalism,  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  provisions  contained  in  this  rule 
will  not  have  a  substantial  direct  effect 
on  States  or  their  political  subdivisions 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent. 

Background 

This  regulatory  package  is  an  RBS 
initiative  to  make  the  RBEG  Program 
more  effective  at  stimulating  economic 
development  by  reducing  certain 
eligibility  requirements  for  small  and 
emerging  private  business  enterprises 
(small  business)  located  in  rural  areas. 
There  has  been  much  confusion  on  the 
definition  of  small  business  since  it  was 
first  published  in  the  Federal  Register 
on  August  11.  1988.  At  that  time,  the 
RBEG  Program  was  called  the  Industrial 
Development  Grant  Program.  The  name 
of  the  program  was  changed  in  1992  and 
still  contained  the  small  and  emerging 
business  definition.  The  RBEG  Program 
has  been  administered  by  two  separate 
agencies  since  inception  of  the  program. 
The  Farmers  Home  Administration 
(FmHA)  originally  administered  the 
RBEG  Program.  In  1996,  it  was 
transferred  to  RBS.  FmHA 
misinterpreted  the  definition  of  small 
and  emerging  business  in  its  regulations 
as  only  needing  to  meet  the  first  two 
parts  of  the  definition  in  order  to  be 
eligible  for  assistance  and  funded  grants 
based  on  this  misinterpretation.  RBS  has 
recently  determined  that  the  FmHA 
interpretation  is  not  consistent  with  the 
actual  regulatory  language.  Therefore, 
the  Agency  wants  to  correct  the 
definition  language  and  make  it 
retroactive  from  August  11, 1988,  so  the 


revised  definition  will  be  applicable  to 
existing  grants.  Retroactive  application 
of  the  definition  will  validate  existing 
grants,  which  might  not  otherwise  have 
been  eligible  under  a  strict  application 
of  the  regulatory  criteria  defining  a 
small  business.  This  will  ultimately 
streamline  the  regulation  and  reduce  the 
burden  to  the  applicant  in  meeting  the 
restricted  definition.,. 

Discussion  of  Coq^ents 

This  rule  was  published  in  the 
Federal  Register  as  an  interim  rule  on 
May  16,  2001  (66  FR  27013-27014). 
There  were  five  comments  received 
regarding  the  small  and  emerging 
private  business  enterprise  definition 
change.  Three  comments  were  actually 
requests  for  general  program 
information.  One  comment  concerned 
the  need  to  do  a  survey  to  prove  that 
those  benefiting  from  the  program  were 
all  low-income  residents.  There  is  no 
such  regulatory  requirement  in  the 
RBEG  Program.  This  program  directly 
benefits  small  businesses  rather  than 
residents.  The  last  comment  suggested 
that  for-profit  business  enterprises  be 
eligible  to  receive  grant  funds  to  do 
technical  assistance  services.  The 
authorizing  statute  for  the  RBEG 
program,  section  310B(c)  of  the 
Consolidated  Farm  and  Rural 
Development  Act.  7  U.S.C.  1932(c).  only 
allows  for  private  nonprofit 
corporations  and  public  bodies,  which 
includes  Federally  recognized  Indian 
Tribes,  to  be  eligible  to  receive  grant 
funds.  However,  if  a  grantee  does  not 
have  the  expertise,  it  may  contract  with 
a  for-profit  business  to  provide  the 
necessary  technical  assistance  services 
to  the  benefiting  small  businesses. 

List  of  Subjects  in  7  CFR  Part  1942 

Business  and  industry,  Grant 
programs — Housing  and  community 
development.  Industrial  park.  Rural 
areas. 

PART  1942— ASSOCIATIONS 

Accordingly,  the  interim  rule 
amending  7  CFR  part  1942  which  was 
published  May  16,  2001  (66  FR  27013- 
27014).  is  adopted  as  a  final  rule 
without  change. 

Dated:  October  4,  2002, 
Thomas  C.  Dorr, 

Under  Secretary.  Rural  Development. 

[FR  Doc.  02-26108  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  3410-XV-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

7  CFR  Part  4284 
RIN  0570-AA37 

Rural  Business  Opportunity  Grants; 
Definition  of  "Rural  and  Rural  Area" 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  revises  its 
regulation  to  amend  the  definition  of 
rural  and  rural  area.  This  action  is 
needed  to  comply  with  the  amendment 
to  Section  343(a)  of  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1991(a))  made  by  Section  6020  of 
the  Farm  Security  and  Rural  Investment 
Act  of  2002.  The  intended  effect  of  this 
action  is  to  provide  a  consistent 
definition  of  rural  and  rural  area  for 
programs  administered  by  RBS  under 
the  Rural  Community  Advancement 
Program.  This  action  will  result  in 
additional  eligible  areas  and  demand  for 
the  RBOG  Program. 
EFFECTIVE  DATE:  October  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Cavanaugh,  Rural  Development 
Speciahst.  Specialty  Lenders  Division. 
Rural  Business-Cooperative  Service, 
U.S.  Department  of  Agriculture,  STOP 
3225,  1400  Independence  Ave..  SW., 
Washington.  DC  20250,  Telephone  (202) 
690-2516.  The  TDD  number  is  (800) 
877-8339  or  (202) 708-9300. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
non-significant  under  Executive  Order 
12866  and  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB). 

Programs  Affected 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
impacted  by  this  action  is  10.773,  Rural 
Business  Opportunity  Grants. 

Paperwork  Reduction  Act 

There  are  no  reporting  and 
recordkeeping  requirements  associated 
with  this  final  rule. 

Intergovernmental  Review 

The  Rural  Business  Opportunity 
Grants  Program  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  RBS  will  conduct 
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intergovernmental  consultation  in  the 
manner  delineated  in  RD  Instructif)n 
1940-1.  intergovernmental  Review  of 
Rural  Development  Programs  and 
Activities,"  and  in  the  notice  related  to 
7  CFR  part  3015.  subpart  V  (48  FR 
29115,  lune  24.  1983). 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Aci  (5  U.S.C.  601-602).  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  large 
entities.  Therefore,  a  regulatory 
flexibilitv  analysis  was  not  performed. 

Civil  fustice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  lustice 
Reform   in  accordance  with  this  rule:  (1) 
All  State  and  local  laws  and  regulation> 
that  are  in  conflict  with  this  rule  will  be 
prompted.  (2)  no  retroactive  effect  will 
be  given  to  this  rule,  and  [A] 
administrative  proceedings  in 
accordance  with  7  CFR  part  1 1  must  be 
exhausted  before  bringing  suit  in  (durt 
challenging  attinn  taken  untier  this  rulf. 
unless  those  regulations  specifically 
iiljdw  bringing  suit  at  an  earlier  time 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1440, 
subpart  G,  "Environmental  Program  " 
RB.S  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and.  in 
accordance  with  the  National 
Environmental  Policy  A(  t  of  1969.  Pub. 
L  91-190.  an  Environmental  Impact 
Statement  is  not  recjuired 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.\).  Pub  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator\'  actions  on  State,  local. 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMR.-\. 
RBS  must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with    Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector  of  SlOO  million  or  more 
in  any  1  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of 
UMR.\  generally  requires  RBS  to 
identify  and  consider  a  reasonable 


number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

Executive  Order  13132.  Federalism 

If  has  been  determined  under 
Executive  Order  13132.  Federalism,  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  P'ederalism  Assessment. 
The  provisions  contained  in  this  rule 
will  not  have  a  substantial  direct  effect 
I  in  States  or  their  political  subdivisions 
or  (111  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Background 

This  regulatory  package  is  an 
initiative  mandated  from  Congress  to 
provide  a  ( onsistent  definition  of  rural 
an<i  rural  area  for  programs 
Hiiininistered  by  RBS  under  the  Rural 
Community  .•\dvancement  Program 
This  action  will  increase  eligible  areas 
and  demand  for  the  Rural  Business 
Opportunity  (irants  Program  by 
aniiMiding  the  definition  of  rural  and 
rural  are.is  The  t  urrent  definition  of 
rural  and  rural  areas  limits  eligible  areas 
to  any  area  of  a  State  that  is  not  within 
the  boundaries  of  a  city  with  a 
population  in  excess  of  10,000 
inhabitants.  The  amended  definition 
will  increase  the  eligible  area  to  50,000 
or  less  inhabitants. 

List  of  Subjects  in  7  CFR  Part  4284 

Business  and  industry.  Economic 
development.  Grant  programs — Housing 
and  community  development.  Rural 
areas. 

Accordingly,  Chapter  XLII.  title  7.  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  4284— GRANTS 

1   The  authority  citatitm  for  part  4284 
is  revised  to  read  as  follows; 

.Authority:  5  U.S.C.  301.  7  U.S.C.  l<)«q.  7 
LLS.C.    I't'ti    If.  use.  1005. 

Subpart  G — Rural  Business 
Opportunity  Grants 

2.  Section  4284  603  is  amended  by 
revising  the  definition  of  "rural  and 
rural  area"  to  read  as  follows: 


§4284.603    Definitions. 

***** 

Rural  and  rural  area.  Any  area  other 
than  a  city  or  town  that  has  a  population 
of  greater  than  50.000  inhabitants 
including  the  urbanized  area  contiguous 
and  adjacent  to  such  a  city  or  town.  The 
population  figure  used  must  be  in 
accordance  with  the  latest  decennial 
census  of  the  United  States. 


Dated:  October  4.  2002. 
Thomas  C.  Dorr. 

( 'nder  Secretary.  Rural  Development. 

iFR  Doc.  02-26109  Filed  10-11-02;  8:4.t  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  145 

Commission  Records  and  Information 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 


SUMH^ARY:  The  Commodity  Futures 
Trading  Commission  (the 
"Commission"  or  "CFTC")  has  adopted 
amendments  to  Part  145  of  its  rules, 
which  governs  Commission  records  and 
information.  These  amendments  are 
necessary  to  conform  Part  145  to  recent 
amendments  to  the  Commission's  Part  3 
rules  and  recent  changes  in  the 
organizational  structure  of  Commission 
staff. 

EFFECTIVE  DATE:  October  15,  2Q02. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Deputy  Director,  or 
Michael  A.  Piracci,  Attorney-Advisor, 
Compliance  and  Registration  Section. 
Division  of  Clearing  and  Intermediary 
Oversight.  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW..  Washington.  DC 
20581.  Telephone:  (202)  418-5430. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  30,  2002,  the  Commission 
adopted  amendments  to  its  Part  3  rules 
governing  the  registration  of 
intermediaries  in  the  futures  industrv'. 
These  amendments  were  adopted  to 
facilitate  the  change  from  a  paper-based 
registration  system  to  an  online 
registration  system.'  Although 


'  The  National  Kulurt's  .Assoc  latimi  I'NFA") 
h)egan  proi.Hssiiig  appliiiilions  tor  tilincisl  all 
registrdlinn  categnrn's  ihrougli  llu'  cmliiic 
registration  svstein  on  lime  i.  Z{W2.   .Agni  ullur.il 
trade  option  innn  hants  as  well  as  applii  ants  tor 
registration  as  futures  romiiiissiun  men  hants  and 
intro(iu(  in^  lirokers  pursuant  to  ,Se(  tion  4f(a)l;;l  of 
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applications  are  now  filed  electronically 
through  NFA's  online  registration 
system,  the  Commission's  rules  and 
NFA's  rules  both  retain  the  same  titles 
for  the  forms  that  applicants  and 
registrants  are  required  to  file  as  those 
used  under  the  previous  paper-based 
system.^  The  online  forms  do  not. 
however,  retain  the  line  item  numbering 
firom  the  paper  forms.  The  online  forms, 
instead,  contain  headings  for  the 
sections  that  include  fillable  text  boxes 
and  check-off  boxes  for  submitting  the 
required  information. 

Commission  Rule  145.6(b)(2)  provides 
that  fingerprint  cards  and 
supplementary  attachments  filed  in 
response  to  certain  items  on  the 
registration  forms  generally  will  not  be 
available  for  public  inspection.  The  item 
numbers  of  the  registration  forms 
referenced  in  the  rule  include  requests 
for  information  regarding,  among  other 
things:  (1)  Disciplinary  history;  (2) 
social  security  number;  (3)  any  pending 
or  anticipated  actions;  and  (4)  the 
reasons  for  termination  of  a  registrant  or 
principal. 

As  noted  above,  the  online  forms  no 
longer  number  the  line  items  required  to 
be  completed,  but  do  contain  section 
headings.  Accordingly,  Rule  145.6(b)(2) 
has  been  amended  to  include  the 
relevant  sections  of  the  online  forms  for 
which  the  supplementary  filings  are  not 
available  for  public  inspection.  No 
change  has  been  made,  however,  in  the 
type  of  information  that  generally  will 
not  be  made  available.  For  example,  the 
rule  previously  cited  to  items  6—9  and 
14-21  on  Form  8-R,  which  asked  for 
personal  identifying  information,  such 
as  the  individual's  social  security 
number  and  date  of  birth,  and  a 
disciplinary  history,  respectively.  The 
rule  has  been  amended  to  provide  that, 
additionally,  supplementary 
attachments  filed  in  response  to  the 
"Personal  Information"  and  the 
"Disciplinary  Information"  sections  of 
Form  8-R  will  not  generally  be  available 
for  public  inspection. 

Tne  Commission  has  also  adopted 
certain  technical  amendments  to  Part 
145.  For  example,  the  Commission  has 
amended  Appendix  A  to  Part  145  so  as 
to  reference  the  appropriate  divisions  of 
the  Commission,  the  names  of  which 


the  Commodity  Exchange  Act  (notice-registration  of 
securities  broker-dealers  whose  only  futures-related 
activity  involves  security  futures  products)  still  file 
paper  applications. 

-These  forms  include,  among  others:  Form  7-R 
(application  for  registration  as  a  futures  commission 
merchant,  introducing  broker,  commodity  pool 
operator,  and  commodity  trading  advisor):  Form  8- 
R  (application  for  registration  as  an  associated 
person,  floor  broker,  and  floor  trader,  and  for  being 
listed  as  a  principal  of  a  registrant);  and  Form  7- 
W  (withdrawal  from  firm  registration). 


have  changed  as  a  result  of  the 
reorganization  of  the  Commission's 
staff,  effective  July  1,  2002. 

II.  Related  Matters 

Administrative  Procedure  Act 

The  Commission  has  determined  that 
the  amendments  discussed  herein  relate 
solely  to  agency  organization, 
procedure,  and  practice.  Accordingly, 
the  provisions  of  the  Administrative 
Procedure  Act  that  generally  require 
notice  of  proposed  rulemaking  and  that 
provide  other  opportunities  for  public 
participation  are  not  applicable.-*  The 
Conunission  further  finds  that,  because 
the  amendments  have  no  adverse  effect 
upon  a  member  of  the  public,  there  is 
good  cause  to  make  them  effective 
immediately  upon  publication  in  the 
Federal  Register." 

Lists  of  Subjects  in  17  CFR  Part  145 

Confidential  business  information. 
Freedom  of  information. 

For  the  reasons  discussed  in  the 
foregoing,  the  Commission  hereby 
amends  Chapter  1  of  Title  1 7  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  14&-C0MMISSI0N  RECORDS 
AND  INFORMATION 

1.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Authority:  Pub.  L.  99-570.  100  Stat.  3207: 
Pub.  L.  89-554,  80  Stat.  15R1-1564  (5  I'.S.C. 
552);  Sec.  101(a).  Pub.  L.  93-463.  88  Stat. 
1389  (5  U.S.C.  4a(j));  unless  otherwise  noted. 

2.  Section  145.6  is  amended  as 
follows: 

a.  By  revising  paragraph  (b)(2)  to  read 
as  follows: 

§  145.6    Commission  offices  to  contact  for 
assistance;  registration  records  available. 

***** 

(b)  *  *  * 

(2)  The  fingerprint  card  and  any 
supplementary'  attachments  filed  in 
response  to: 

(i)  Items  6-9,  14-21,  the  "Personal 
Information."  or  the  "Disciplinary 
Information"  sections  on  Form  8-R; 

(ii)  Item  3  on  Form  8-S: 

(iii)  Items  3-5,  9-11.  the  "Withdrawal 
Reasons."  the  "Disciplinary' 
Information."  or  the  "Matter 
Information"  sections  on  Form  8-T; 

(iv)  Items  9-10  on  Form  7-R; 

(v)  Item  7  and  the  "Additional 
Customer  Information"  section  on  Form 
7-W;  and 

(vi)  Item  7  on  Form  8-W  generally 
will  not  be  available  for  public 
inspection  and  copying  unless  such 


disclosure  is  required  under  the 
Freedom  of  Information  Act.  Changes  or 
corrections  to  those  items  reported  on 
Form  3-R  will  be  treated  similarly. 
When  such  fingerprint  cards  or 
supplementary  attachments  are  on  file, 
the  FOI.  Privacy  and  Sunshine  Acts 
compliance  staff  will  decide  any  request 
for  access  in  accordance  with  the 
procedures  set  forth  in  §§  145.7  and 
145.9. 

3.  Part  145  Appendix  A  paragraph  (a) 
is  amended  by  removing  "Office  of 
Public  Affairs"  and  adding  in  its  place 
"Office  of  External  Affairs". 

4.  Part  145  Appendix  D  paragraph  (c) 
is  amended  by  removing  "Office  of 
Public  Affairs"  and  adding  in  its  place 
"Office  of  External  Affairs '. 

Issued  in  Washington.  Dt^.  un  (Jctober  9, 
2002.  bv  the  C^ommission. 
Jean  A.  Webb. 
Serretary-  of  the  Commi.'ision 
IFR  Doc.  02-26124  Filed  10-11-02:  8:45  am] 
BILLING  CODE  6351-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  650 

[FHWA  Docket  No.  FHWA— 2000-7122] 

RIN2125-AE88 

Discretionary  Bridge  Candidate  Rating 
Factor 

agency:  Federal  Highwa^ 
Administration  (FHWA)  DOT. 
action:  Final  rule. 


^5  U.S.C.  553(b)(3)(A)  (1994). 
■•See5  U.S.C.  553(d)(3)  11994) 


summary:  This  final  rule  amends  the 
regulation  on  the  discretionary  bridge 
program  rating  factor  in  order  to 
incorporate  several  administrative 
considerations  that  have  proven 
effective  in  the  project  selection  process 
and  to  update  the  rating  factor  formula 
to  reflect  the  most  current  highway 
system  designation.  The  changes  make 
the  selection  process  easier  for  the 
FHWA  to  administer  an*  the 
application  process  easier  for  the  States 
to  understand.  Except  for  the  formula 
change  for  defense  highway  status,  these 
changes  only  incorporate  selection 
procedures  that  have  been  used 
effectively  for  many  years.  In  addition, 
formerly  designated  defense  highway 
bridges  are  included  in  the  national 
highway  system  designation,  so  the 
formula  change  will  have  minimal 
impact.  None  of  the  changes  have  an 
appreciable  effect  on  either  program 
eligibility  or  the  application  process. 
DATES:  This  rule  is  effective  on 
November  14,  2002, 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Steven  L.  Lrnst.  Office  of  Bridge 
Technology,  202-366-^619.  or  Mr. 
Steven  Rochlis.  Office  of  the  Chief 
Counsel.  202-366-1395.  FHWA.  400 
Seventh  Street.  SVV  .  Washington.  DC 
20590.  Office  hours  are  from  7:45  am 
to  4:15  p.m..  e  t..  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
cotnments  received  by  the  US.  DOT 
Dockets.  Room  PL-461.  by  using  the 
universal  resources  locator  (URL):  http:/ 
/dms  dot.gov  It  is  available  24  hours 
each  day.  365  days  each  year.  Please 
follow  instructions  online  for  more 
information  and  help 

An  electronic  copy  of  this  document 
mav  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661   Internet  u.sers  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  /i«p://www  arc/j/vf.s-.gov 
and  at  the  Government  Printing  Office's 
web  page  at  http://w\^if*:access.gpo.gov/ 
nam 

Background 

This  rule  implements  23  U.S.C. 
144(g).  as  amended  by  sections  1 109 
and  1311  of  the  Transportation  Equity 
Act  for  the  2 1  St  Centurv-  (TE A-2 1 ) . 
Public  Law  105-178.  112  Stat.  107 
(1988).  Section  161  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA).  Public  Law  97-424.  96  Stat. 
2097.  at  2135.  directed  the  Secretary  of 
Transportation  (Secretary)  to  establish  a 
rating  factor  for  each  discretionary 
bridge  program  candidate  based  on 
seven  specific  items  Section  1311  of  the 
TEA-21.  as  added  by  Public  Law  105- 
206.  112  Stat.  836  (1998).  requires  the 
Secretarv'  to  establish  criteria  for  all 
discretionarv  programs,  including  the 
discretionar\'  bridge  program.  On 
November  17.  1983.  using  the  critena 
from  the  ST.\A.  the  FHWA  issued  a 
final  rule  on  the  discretionary  bridge 
regulations  (48  FR  52292). 

The  funding  for  the  discretionary 
bridge  program  is  derived  from  contract 
authority  for  the  bridge  program 
provided  in  section  1101(a)(3)  of  the 
TEA-21  The  allocation  of  the 
discretionary  bridge  funding  by  fiscal 
vear  for  the  discretionarv'  bridge 
program  is  codified  at  23  U  S.C. 
144(g)(1) 

This  final  rule  is  based  on  the  notice 
of  proposed  rulemaking  (NPRM) 
published  on  January  22.  2002,  at  67  FR 
2837  where  the  FHWA  requested 
comments  on  proposed  revisions  to  the 


regulation  on  the  discretionary  bridge 
program  rating  factor.  This  final  rule  is 
based  on  the  NPRM  and  all  comments 
received  in  response  to  the  NRPM. 
These  revisions  in  this  final  rule 
incorporate  .several  administrative 
considerations  that  have  proven 
effective  in  the  project  selection  process 
and  will  update  the  rating  factor 
formula  to  reflect  the  most  current 
highway  system  designation.  These 
changes  will: 

( 1 )  Require  that  candidate  projects  be 
ready  to  begin  construction  in  the  fiscal 
year  in  which  funds  are  available  for 
obligation  This  will  incorporate  the 
administrative  practice  that  has  proven 
effective  to  provide  that  candidate 
projects  are  sufficiently  developed  and 
readv  for  construction  and  that  funds 
are  used  in  a  timely  manner.  Projects 
that  an'  not  ready  for  construction  may 
languish  for  years,  encountering  design, 
environmental,  or  funding  problems 
that  tie  up  scarce  Federal  funding  and 
deny  funding  for  other  projects  which 
are  ready  to  build. 

(2)  Permit  additional  funds 
contributed  from  local,  State,  county,  or 
private  sources  or  donations  from  third 
parties  which  reduce  the  total  cost  or 
Federal  contribution  to  a  project  to  be 
used  to  reduce  the  total  cost  for  use  in 
the  rating  factor  formula.  Reducing  the 
total  project  cost  with  additional  State, 
local  or  third  party  contributions 
provides  an  efficient  and  equitable 
assessment  of  the  non-Federal 
participation,  over  and  above  the  usual 
State  match  This  also  continues  the 
FHWA  commitment  to  provide  an 
accurate  cost-benefit  analysis  of 
candidate  projecrts. 

(3)  Di.sallow  any  discretionary 
allocation  to  a  State  that  has  transferred 
Highway  Bridge  Replacement  and 
Rehabilitation  Program  funds  to  other 
categories  of  Federal  funding  in  the 
previous  fiscal  year  Transferring  bridge 
funds  to  other  categories  is  an 
indication  that  a  State  does  not  have  a 
pressing  need  for  bridge  funds.  This 
administrative  requirement  has  been 
used  effectively  to  assure  that  States 
first  exhaust  their  regularly  apportioned 
bridge  funds  before  applying  for 
discretionary  funds. 

(4)  Change  the  term  "D"  in  the  rating 
factor  formula  from  defense  highway 
status  to  "N"  for  national  highway 
system  .status  (NHS).  This  change  is 
necessary  because  the  defense  highways 
are  no  longer  a  recognized  national 
svstem.  The  factor  "D  "  originated  in 
section  161  of  the  STAA  of  1982,  and 
data  is  no  longer  collected  for  this  item. 
Using  the  national  highway  system 
status  is  a  reasonable  alternative,  since 
the  NHS  is  recognized  as  the  nation's 


premier  highway  system  in  23  U.S.C. 
103,  and  one  criteria  in  the  code  is  that 
the  NHS  "meets  national  defense 
requirements."  In  addition,  formerly 
designated  defense  highway  bridges  are 
included  in  the  national  highway 
system,  and  this  change  will  have  little 
effect  on  project  rankings  or  selection. 

In  light  of  the  events  of  September  11, 
2001,  and  the  heightened  awareness  of 
security  issues,  we  have  determined  that 
discretionary  bridge  funds  could  be 
used  for  security  improvements  on 
eligible  bridges. 

Discussion  of  Comments 

In  response  to  the  NRPM  published 
on  January  22,  2002.  at  67  FR  2837,  we 
received  six  comments  to  the  docket. 
These  comments  were  from  three  State 
DOTs,  one  city  DOT,  and  two  private 
individuals.  The  following  is  a  summary 
and  discussion  of  these  comments: 

One  commenter  suggested  that  the 
FHWA  reduce  the  requirement  that  the 
cost  of  one  bridge  must  be  $10  million 
to  be  eligible.  This  is  a  statutory' 
requirement  and  cannot  be  changed  by 
regulation. 

There  were  four  comments 
concerning  the  proposal  to  disallow  any 
discretionary  allocation  to  a  State  that 
has  transferred  its  Highway  Bridge 
Replacement  and  Rehabilitation 
Program  funds  to  other  categories  of 
Federal  funding  in  the  previous  fiscal 
year.  Two  commenters  supported  the 
proposed  change,  and  two  commenters 
considered  the  change  overly  restrictive. 
We  feel  that  transferring  bridge  funds  to 
other  categories  is  an  indication  that  a 
State  does  not  have  a  pressing  need  for 
bridge  funds,  and  that  this  requirement 
is  therefore  not  overly  restrictive. 

There  were  five  comments  concerning 
the  change  of  the  term  "D"  in  the  rating 
factor  formula  from  defense  highway 
status  to  'N"  for  national  highway 
system  status  (NHS).  Three  commenters 
supported  the  change.  One  conunenter 
suggested  using  the  strategic  highway 
network  (STRAHNET)  indicator  to 
replace  the  term  "D."  One  commenter 
suggested  that  no  distinction  be  made 
between  NHS  and  non-NHS  bridges. 
One  commenter  suggested  that  bridges 
over  the  NHS  should  also  be  considered 
in  this  term.  We  believe  that  using  the 
STRAHNET  indicator  is  overly 
restrictive  and  that  the  change  to  use  the 
NHS  for  this  term  is  sufficiently  broad 
to  meet  national  defense  requirements. 

There  were  four  comments 
questioning  the  clarity  of  the  use  of  the 
words  "leveraged  funds"  as  a  means  to 
reduce  the  total  project  cost  for  use  in 
the  rating  factor  formula.  Three 
commenters  supported  the  change.  One 
comment  thought  that  this  change 
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would  allow  the  use  of  "creative 
financing"  or  "Federal  innovative 
financing  techniques,"  We  agree  that  the 
use  of  the  term  "leverage"  requires 
clarification.  It  is  the  FHWA's  intent 
that  only  funding  or  contributions  from 
State,  county,  local,  or  private  sources 
be  considered  as  a  special  consideration 
under  §  650.709.  These  additional  funds 
or  contributions  must  be  non-Federal. 
This  final  rule  clarifies  that  the  FHWA's 
intent  is  to  give  consideration  to 
additional  non-Federal  contributions 
made  to  a  project  by  the  project  sponsor 
or  third  parties.  One  commenter  in 
support  of  using  leveraged  funds 
suggested  that  Ae  FHWA  add  a  term  to 
the  formula  to  reflect  the  change.  The 
FHWA  concluded  that  this  change 
woidd  over-complicate  the  formula,  and 
therefore  the  formula  will  not  be 
changed,  but  additional  contributions 
fi-om  non-Federal  sources  will  be 
allowed  to  reduce  the  total  project  cost 
to  compute  the  rating  factor. 

There  were  two  comments  about  the 
requirement  that  projects  be  ready  for 
construction  within  the  fiscal  year  for 
which  funds  are  requested.  Both  of 
these  commenters  indicated  that  the 
term  "ready  for  construction"  is  not 
well  defined  and  may  be  overly 
restrictive.  On  the  contrary,  it  is  our 
intent  that  projects  be  ready  to  advertise 
for  bids  and  that  funds  be  obligated 
within  the  fiscal  year  for  which  such 
funds  are  requested.  Additionally,  the 
term  "ready  for  construction"  is  meant 
to  be  the  least  restrictive  way  to  captiu-e 
this  intent. 

Section-by-Section  Analysis 

Section  650.703    Eligible  Projects 

Paragraph  (b)  is  revised  to  require  that 
only  those  projects  not  previously 
selected  which  will  be  ready  to  begin 
construction  in  the  fiscal  year  in  which 
funds  are  available  for  obligation  will  be 
eligible  for  funding.  This  incorporates 
the  administrative  practice  that  has 
proven  effective  to  provide  that 
candidate  projects  are  sufficiently 
developed  and  ready  for  construction 
and  that  funds  are  used  in  a  timely 
manner.  Projects  that  are  not  ready  for 
construction  may  languish  for  years, 
encountering  design,  environmental,  or 
funding  problems  that  tie  up  scarce 
Federal  funding  and  deny  funding  for 
other  projects  that  are  ready  to  build. 

Paragraph  (c)  is  added  to  make  any 
State  that  has  transferred  Highway 
Bridge  Replacement  and  Rehabilitation 
funds  to  other  fund  categories  ineligible 
for  following  fiscal  year  funding. 
Transferring  bridge  funds  to  other 
categories  is  an  indication  that  a  State 
does  not  have  a  pressing  need  for  bridge 


funds.  This  administrative  requirement 
has  been  used  effectively  to  assine  that 
States  first  exhaust  their  regularly 
apportioned  bridge  funds  before 
applying  for  discretionary  funds. 

Section  650.707    Rating  Factor 

In  paragraph  (b)  the  term  "D", 
"Defense  Highway  System  Status,"  is 
changed  to  "N",  "National  Highway 
System  Status."  This  revision  brings  the 
formula  in  line  with  the  current 
definition  of  the  Federal- Aid  Highway 
Systems  found  in  23  U.S.C.  103. 

Section  161  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)  required  the  Secretary  of 
■Transportation  to  develop  a  selection 
process  for  discretionary  bridges 
authorized  to  be  funded  under  23  U.S.C. 
144(g).  Section  161  further  outlined  the 
seven  criteria  that  must  be  considered  in 
evaluating  bridge  eligibility.  One  of 
these  seven  criteria  was  the  "defense 
highway  system  status." 

Created  under  the  Defense  Highway 
Act  of  1941  (Public  Law  77-295,  55  Stat. 
765),  the  Defense  Highway  System  was 
designed  to  be  a  "strategic  network  of 
highways  that  conforms  to  routes 
designated  on  the  diagrammatic  map  of 
principal  highway  traffic  routes  of 
military  importance,  dated  October  25, 
1940,  revised  to  May  15,  1941,  and 
approved  by  the  Secretary  of  War." 

Since  the  passage  of  the  STAA  of 
1982,  the  Defense  Highway  System  is 
now  an  element  of  the  National 
Highway  System,  created  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA),  Public 
Law  102-240,  105  Stat.  1914  (1991). 
Section  1006  of  the  ISTEA  redefined  the 
Federal-aid  Highway  System  to  include 
the  Interstate  System  and  the  National 
Highway  System.  One  of  the 
components  of  the  National  Highway 
System  is  "a  strategic  highway  network 
consisting  of  a  network  of  highways  that 
are  important  to  the  United  States 
strategic  defense  policy  and  that  provide 
defense  access,  continuity,  and 
emergency  capabilities  of  the  movement 
of  personnel,  materials,  and  equipment 
in  both  peacetime  and  wartime.  The 
highways  may  be  on  or  off  the  Interstate 
System  and  shall  be  designated  by  the 
Secretary  in  consultation  with  the 
appropriate  Federal  agencies  and  the 
States."  (23  U.S.C.  103(b)(2)(D)). 

In  comparing  the  components  that 
make  up  the  National  Highway  System 
to  the  elements  of  the  former  Defense 
Highway  System,  the  "strategic  network 
of  highways"  is  an  essential  element  of 
both  of  these  highway  systems. 
Therefore,  the  elements  of  the  former 
Defense  Highway  System  make  up  one 
of  the  components  of  what  is  now 


referred  to  as  the  National  Highway 
System.  Consequently,  by  changing  the 
definition  of  the  factor  "D"  in  the 
formula  from  the  Defense  Highway 
System  Status  to  "N"  for  National 
Highway  System  Status,  we  do  not 
change  the  original  intent  of  the  formula 
asestablished  in  the  ISTEA. 


Section  650.709 
Considerations 


Special 


Paragraph  (a)  is  revised  so  that 
additional  funds  or  contributions  made 
by  local.  State,  county,  or  private 
soiu^ces  may  be  used  to  reduce  the  total 
project  cost  to  calculate  the  rating  factor. 
Reducing  the  total  project  cost  with 
these  additional  funds  provides  an 
efficient  and  equitable  assessment  of  the 
non-Federal  participation,  over  and 
above  the  usual  State  match.  This  also 
continues  the  FHWA  commitment  to 
provide  an  accurate  cost-benefit  analysis 
of  candidate  projects. 

Paragraph  (c)  is  revised  so  that  only 
those  continuing  projects  which  will  be 
ready  to  begin  construction  in  the  fiscal 
year  in  which  funds  are  available  for 
obligation  will  be  considered  for 
funding.  This  extends  the  requirement 
established  in  section  650.703(b)  so  that 
previously  selected  projects  must  be 
ready  for  construction  to  the  same 
extent  as  new  projects.  As  with  new 
projects,  previously  selected  projects 
that  are  not  ready  for  construction  tie  up 
Federal  funds  that  can  be  used  for 
ready-to-build  projects. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulator).' 
Planning  and  Review)  and  U.S.  DOT 
Regulaton'  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  nor  significant  within  the 
meaning  of  the  U.S.  Department  of 
Transportation's  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  These  changes  will  not 
adversely  affect,  in  a  material  way,  any 
sector  of  the  economy.  In  addition,  these 
changes  will  not  interfere  with  any 
action  taken  or  plaimed  by  another 
agency  and  would  not  materially  alter 
the  budgetary  impact  of  any 
entitlements,  grants,  user  fees,  or  loan 
programs.  These  proposed  changes  will 
not  affect  the  total  Federal  funding 
available.  Consequently,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulator}' 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
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rule  on  small  entities,  such  as  city  and 
county  governments  The  modifications 
are  substantially  dictated  by  the 
statuton.  provisions  uf  23  U.S.C.  and  the 
TE.\-21  and  will  substantially  improve 
the  selection  process.  Accordingly,  the 
FHW.A  herebv  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  the  purposes  of  the 
Regulator\-  Flexibility  .^ct. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  impose  a  Federal 
mandate  resulting  in  the  expenditure  bv 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  bv  the  private  switor  of 
SlOO  million  or  more  in  anv  one  year  (J. 
U.S.C    1531  etseq  I 

Executive  Order  1  ^132  (Federalism} 

This  action  has  been  analvzed  in 
accordance  with  the  princ  iples  and 
criteria  contained  in  Executive  OriU-r 
13132,  dated  August  4.  1199,  and  it  has 
been  determined  this  action  does  not 
have  a  substantial  direct  affect  or 
suffi(  lent  federalism  implications  on 
States  that  would  limit  the 
policvmaking  discretion  of  the  States 
Nothing  in  this  document  directlv 
preempts  anv  State  law  or  regulation 

Executive  Order  13173  I  Tribal 
(Ainsultationl 

The  F'HWA  has  analvzed  this  ai  tion 
under  Executive  Order  13175.  dated 
November  6.  2000.  and  bflieves  it  will 
not  havf  substantial  direct  effects  on 
line  or  more  Indian  tribes:  will  not 
impose  substantial  diret  t  i  nrnpliaii(>' 
costs  on  Indian  tribal  governments,  and 
will  not  preempt  tribal  law  Therefore, 
a  tribal  summarv  impact  statement  is 
not  ^equl^^H^ 

Executive  Order  12372 

I  Intergovernmental  Re\iewl 

Catalog  of  Federal  Domestir 
.\ssistance  Program  Number  20  20'), 
Highwav  Planning  and  (Jmstruc  turn 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  c:onsultation  on 
Feder.tl  programs  and  activities  appiv  to 
this  j.rogram 

Paperwork  Reduction  Act 

I'nder  the  Paperwork  Reduction  Art 
of  1995  iPRA)  (44  U.S.C.  3501.  et  seq]. 
Federal  agencies  must  obtain  approval 
frfim  the  Office  of  Management  and 
Budget  (OMBJ  for  each  collection  of 


information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  rule  does  not 
contain  collection  of  information 
requirements  for  the  purposes  of  the 
PRA 

Sational  Environmental  Policy  Act 

The  agencv  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U  S.C  4321-4347)  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  the  environment. 

Executive  Order  12630  (Taking  of 
Private  Property! 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  126.U).  Government  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights 

Executive  Order  12988  (Civil  [ustice 
Reform  I 

This  action  meets  applicable 
standards  in  section  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  lustice 
Reform,  to  minimize  litigation. 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children} 

We  have  analyzed  this  action  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economicallv  significant  rule  and 
dors  not  t:oncern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  1321 1  (Energy  Effectsj 

We  have  analvzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action  '  under  that  order  because 
it  is  not  a  "significant  regulatory-  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  1 32 1 1 . 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  IS  assigned  to  each  regulator^' 


action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  650 

Bridges,  Grant  programs — 
transportation,  Highways  and  roads. 
Reporting  and  recordkeeping 
requirements.  Soil  conservation. 

Issued  on:  October  4,  2002. 
Mary  E.  Peters, 

Ffderal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  23,  Code  of  Federal 
Regulations,  part  650,  subpart  G  :is  set 
forth  below: 

PART  650— BRIDGES,  STRUCTURES, 
AND  HYDRAULICS  [REVISED] 

1.  Revise  the  authority  citation  for 
part  650  to  read  as  follows: 

Authority:  23  V.S.C.  109(3)  and  (h).  144, 
1.51.  :n.T.and  319:  33  L'.S.C.  401.  491  et  seq.: 
.511  ef  seq.  sec.  4(b)  of  Pub.  L.  97-134.95 
.Stdt.  1699  (1981):  sec.  161  of  Pub.  L.  97-424. 
96  Stat.  2097.  at  3135  (1983):  sec.  1311  of 
Pub.  L.  105-178.  as  added  by  Pub.  L.  10.5- 
206,  112  Slat.  842  (1998):  23  CFR  1.32:49 
CFR  1.48(b):  E.(I  11988  (3  CFR.  1977  Comp.. 
p.  1 17):  Department  of  Transportation  Order 
5650.2.  dated  April  23.  1979  (44  FR  24678). 

2.  Revise  §650. 703(b)  and  add 
§  650.703(c)  to  read  as  follows: 

§650.703    Eligible  projects. 

*         *         ifc         *         * 

(b)  After  November  14,  2002  only 
candidate  bridges  not  previously 
selected  with  a  computed  rating  factor 
of  100  or  less  and  ready  to  begin 
construction  in  the  fiscal  year  in  which 
funds  are  available  for  obligation  will  be 
eligible  for  consideration. 

(c)  Projects  from  States  that  have 
transferred  Highway  Bridge 
Replacement  and  Rehabilitation  funds 
to  other  fimding  categories  will  not  be 
eligible  for  funding  the  following  fiscal 
year. 

3.  Revise  §  650.707(a)  and  (b)  to  read 
as  follows: 

§650.707    Rating  factor. 

(a)  The  following  formula  is  to  be 
used  in  the  selection  process  for  ranking 
discretionary  bridge  candidates. 


r,r-        SR       TPC 

Rating  F-actiir  i  RF )  =  —  x x 

N     Aor 


1  + 


Unobligated  HBRRP  Balance 
Total  HBRRP  Funds  Received 
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The  lower  the  rating  factor,  the  higher 
the  priority  for  selection  and  funding, 
(b)  The  terms  in  the  rating  factor  are 
defined  as  follows: 

(1)  SR  is  Sufficiency  Rating  computed 
as  illustrated  in  appendix  A  of  the 
Recording  and  Coding  Guide  for  the 
Structure  Inventory  and  Appraisal  of  the 
Nation's  Bridges,  USDOT/FHWA  (latest 
edition);  (If  SR  is  less  than  1.0,  use 
SR=1.0); 

(2)  ADT  is  Average  Daily  Traffic  in 
thousands  taking  the  most  current  value 
from  the  national  bridge  inventory  data; 

(3)  ADTT  is  Average  Daily  Truck 
Traffic  in  thousands  (Pick  up  trucks  and 
light  delivery  trucks  not  included).  For 
load  posted  bridges,  the  ADTT 
furnished  shoiUd  be  that  which  would 
use  the  bridge  if  traffic  were  not 
restricted.  The  ADTT  should  be  the 
annual  average  volume,  not  peak  or 
seasonal; 

(4)  N  is  National  Highway  System 
Status.  N=l  if  not  on  die  National 
Highway  System.  N=1.5  if  bridge  carries 
a  National  Highway  System  road; 

(5)  The  last  term  of  the  rating  factor 
expression  includes  the  State's 
unobligated  balance  of  funds  received 
under  23  U.S.C.  144  as  of  June  30 
preceding  the  date  of  calculation,  and 
the  total  funds  received  under  23  U.S.C. 
144  for  the  last  four  fiscal  years  ending 
with  the  most  recent  fiscal  year  of  the 
FHWA's  annual  call  for  discretionary 
bridge  candidate  submittals;  (if 
unobligated  HBRRP  balance  is  less  than 
$10  million,  use  zero  balance); 

(6)  TPC  is  Total  Project  Cost  in 
millions  of  dollars; 

(7)  HBRRP  is  Highway  Bridge 
Replacement  and  Rehabilitation 
Program; 

(8)  ADT'  is  ADT  plus  ADTT. 
***** 

4.  In  §  650.709,  revise  paragraphs  (a) 
and  (c)  to  read  as  follows: 

§650.709    Special  considerations. 

(a)  The  selection  process  for  new 
discretionary  bridge  projects  will  be 
based  upon  the  rating  factor  priority 
ranking.  However,  although  not 
specifically  included  in  the  rating  factor 
formula,  special  consideration  will  be 
given  to  bridges  that  are  closed  to  all 
traffic  or  that  have  a  load  restriction  of 
less  than  10  tons.  Consideration  will 
also  be  given  to  bridges  with  other 
unique  situations,  and  to  bridge 
candidates  in  States  that  have  not 
previously  been  allocated  discretionary 
bridge  funds.  In  addition,  consideration 
will  be  given  to  candidates  that  receive 
additional  funds  or  contributions  from 
local.  State,  county,  or  private  somt;es, 
but  not  from  Federal  sources  which 


reduce  the  total  Federal  cost  or  Federal 
share  of  the  project.  These  funds  or 
contributions  may  be  used  to  reduce  the 
total  project  cost  for  use  in  the  rating 
factor  formula. 
***** 

(c)  Priority  consideration  will  be 
given  to  the  continuation  and 
completion  of  projects  previously  begun 
with  discretionary  bridge  funds  which 
will  be  ready  to  begin  construction  in 
the  fiscal  year  in  which  funds  are 
available  for  obligation. 

[FRDoc.  02-26130  Filed  10-11-02:  8:45  ami 

BILUNG  CODE  49ia-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau      Indian  Affairs 

25  CFR  Parti  03 
RIN  107&-AE29 

Loan  Guaranty,  Insurance,  and  Interest 
Subsidy;  Correction 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Office  of  Economic 
Development,  Bureau  of  Indian  Affairs 
published  a  final  rule  in  the  Federal 
Register  of  January  17.  2001.  We  are 
amending  this  rule  to  correct  wording 
on  how  BIA  calculates  interest  subsidy 
payments  in  the  Loan  Guaranty, 
Insurance  and  Interest  Subsidy  Program. 
The  current  wording  is  inaccurate  and 
potentially  misleading.  This  change  will 
make  clear  that  BIA  retains  the 
flexibility  to  recover  administrative 
costs  in  establishing  an  interest  rate. 
EFFECTIVE  DATE:  October  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Cover,  Director,  Office  of 
Economic  Development  Programs,  202- 
208-5324. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  was  published  in  the  Federal 
Register  on  Januar>'  17.  2001  (66  FR 
3861)  with  an  effective  date  of  April  17. 
2001.  One  feature  of  the  Program, 
interest  subsidy,  lets  qualified 
borrowers  seek  reimbursement  of  a 
portion  of  the  interest  they  pay  on  a 
loan  guaranteed  or  insured  by  BIA, 
Section  103.22  addresses  how  BIA 
calculates  the  amount  of  the 
reimbursement.  Section  103.22  is 
supposed  to  follow  the  statutory  scheme 
established  in  25  U.S.C.  1511.  which 
directs  BIA  to  pay  a  borrower  the 
difference  between  the  lender's  rate  and 
the  interest  rate  established  in  25  U.S.C. 
1464  (i.e.,  the  interest  rate  that  BIA 


would  charge  a  borrower  if  BIA  were 
making  the  loan  itself).  Section  103.22 
inadvertently  suggests  that  the 
calculation  of  an  interest  rate  under  25 
U.S.C.  1464  would  equal  the  rate  the 
Secretarv  of  the  Treasury'  sets.  Sep,  25 
U,S.C.  1464(a).  Section  103.22  fails  to 
account  for  the  flexibility  that  Interior 
has  to  increase  this  interest  rate  to 
recover  associated  administrative  costs. 
See,  25  U.S.C.  1464(b).  BIA  has  not 
historically  used  25  U.S.C.  1464(b)  to 
increase  an  interest  rate  established 
under  25  U.S.C.  1464(a).  but  it  has  never 
consciously  abandoned  the  right  to  do 
so. 

This  document  contains  a  correction 
fo  the  final  regulation,  25  CFR  part  103. 
which  was  published  in  the  Federal 
Register,  Doc.  01-1249.  on  January  17. 
2001  (66  FR  3861). 

List  of  Subjects  in  25  CFR  103 

Indians — Insurance,  Interest  subsidy, 
and  Loan  guaranty. 

Accordingly.  25  CFR  part  103.  subpart 
C  is  corrected  by  making  the  following 
correcting  amendment: 

Subpart  C— Interest  Subsidy 

1.  The  authority  citation  for  Subpart 
C  continues  to  read  as  follows: 

Authority:  25  U.S.C.  1498.  1511. 

2.  In  §  103.22,  in  the  first  sentence, 
remove  the  words  "by  the  Secretary  of 
the  Treasurv'." 

Dated:  October  8.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affnin^. 
(PR  Doc.  02-2ei6.'i  Filed  10-11-02:  845  am) 

BILLING  CODE  4310-XN-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  46 

[T.D.  ATF-472a] 
RIN1512-AC59 

Delegation  of  Authority;  Correction 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains  a 
correction  to  a  final  rule  published  by 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  in  the  February  7,  2002, 
Federal  Register.  The  final  rule 
concerned  the  delegation  of  the 
Director's  authorities  in  two  parts  of  the 
Bureau's  tobacco  regulations.  The  final 
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rule  did  nut  contain  an  amendatory 
instruction  for  one  section  of  the 
miscelldneous  regulations  reldtin^  to 
tobacco  products  and  cigarette  papers 
and  tubes 

DATES:  This  rule  is  effective  October  l=i. 
J  002 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Ruhf,  Regulations  Division. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  650  Massachusetts  Avenue 
N\V..  Washington,  DC  20226.  telephone 
202-927-8210 

SUPPLEMENTARY  INFORMATION: 

Background 

We  published  a  final  rule  (T  D  ATF 
472)  in  the  Federal  Register  on  Februarv 
27.  2002.  (67  FR  8878)  placing  all  of  the 
Director's  delegated  authorities  in  parts 
45  and  46  of  title  27  of  the  (".ode  of 
Federal  Regulations  with  the 
'appropriate  ATF  officer   '  The  final 
rule  also  removed  references  to  specifa 
officers  subordinate  to  the  Director. 

Along  with  TO  ATF  472,  we 
published  ATF  Order  1130  28. 
Delegation  of  the  Director's  Authorities 
in  27  C:FR  Parts  45  and  46.  which 
ilelegdted  certain  of  these  autfiorities  tn 
the  appropriate  organizational  level 
The  issuance  of  Order  11:10.28 
consuliddted  all  delegations  ot  ,iuthont\ 
into  one  delegation  instrument   This 
action  simplified  the  process  for 
determining  which  ATF  offic:er  is 
authorized  to  p»'rform  a  partu  iilar 
function  and  will  facilitate  the  updating 
of  such  delegations  in  the  future. 

Need  for  Correction 

As  published,  T  D.  ATF  472  did  not 
amend  27  CFR  46  8.  Data  to  he  shcsn 
in  claim  Paragraph  11  of  the  final  rules 
amendator\-  instructions  should  have 
contained  an  additional  instruc:tion 
removing  the  words   "regional  director 
(compliance)"  and  adding  the  words 
"appropriate  ATF  offic:er"  in  the  last 
sentence  of  t}  46.8  This  document 
corrects  this  inadvertent  error.  whK;h 
may  prove  misleading  if  it  is  not 
clarified 

List  of  Subjects  in  27  CFR  Part  46 

Administrative  practice  and 
procedure.  Authority  delegations,  ('igars 
and  cigarettes.  CUaims.  Excise  taxes. 
Packaging  and  containers.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Seizures  and  forfeitures. 
Suretv  bonds.  Tobacco. 

Accordingly.  27  CFR  part  46  is 
corrected  by  making  the  following 
correcting  amendment: 


PART  46— MISCELLANEOUS 
REGULATIONS  RELATING  TO 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

Paragraph  1.  The  authority  citation 
for  part  46  continues  to  read  as  follows: 

Authority:  IH  I    S(,   2.141-2:146,  26  i;.S,C. 
=S708.  57.=sr,  ,S7ht-.T7t>t,  W)01,  6601.  6621. 
t.622,  7212.  7,»42.  7602.  7606.  7H0.T.  44  U.S.C. 
t,')l)4(h).  4')  r  S,(;.  782.  unless  otherwise 

Ml  itcil 

§  46.8    [Amended] 

Par.  2.  In  the  last  sentence  of  §46. 8(f). 
remove  the  words  "regional  director 
(ccmipliance)  "  and  add.  in  substitution, 
the  words  'appropriate  ATF  officer  ". 

Si)jn-'il   ()(  \n\wr  ,1.  2002. 
Bradley  A   Buckles. 

Dirfi  tiir 

IKK  1)<H    (l2-2.i')4M  Fil.'il  10-11-02.  8.45  am] 

BILLING  CODC  481 0-31 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pensiim  Benefit  Guaranty 
( ;or[)oratioii 
ACTION:  Final  rule. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Pavable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
tissumptions  for  plans  with  valuation 
dates  in  November  2002.  Interest 
assumptions  are  also  published  on  the 
PB(;C's  Web  site  {http://ww\^-. pbgc.gov). 
EFFECTIVE  DATE:  November  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  j.  Ashner.  Assistant  General 
(Auinsel.  Offic:e  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington.  DC 
20005.  202-326-^024.  (TTY/TDD  users 
mav  c;all  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 


the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  Appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  November  2002, 
(2)  adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
November  2002.  and  (3)  adds  to 
appendix  C  to  part  4022  the  interest 
assumptions  for  private-sector  pension 
practitioners  to  refer  to  if  they  wish  to 
use  lump-sum  interest  rates  determined 
using  the  PBGC's  historical 
methodology  for  valuation  dates  during 
November  2002. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  5.00 
percent  for  the  first  25  years  following 
the  valuation  date  and  4.25  percent 
thereafter.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  October  2002)  of  0.30  percent 
for  the  first  25  years  following  the 
valuation  date  and  are  otherwise 
unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  3.75  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  October  2002)  of  0.25  percent 
for  the  period  during  which  a  benefit  is 
in  pay  status  and  are  otherwise 
unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 
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The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  November  2002, 
the  PBGC  finds  that  good  cause  exists 
for  making  the  assumptions  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 


action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 


Rate  set 


For  plans  wltti  a  valuation 
date 


On  or  Erfter 


Before 


Immediate 

annuity  rate 

(percent) 


In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  LIS.C.  1.102.  i:i22.  1322b. 
1341((;)(3)[b).and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
109,  as  set  forth  belov\-,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022— Lump  Sum 
Interest  Rates  For  PBGC  Payments 


Deferred  annuities 
(percent) 


109 


11-1-02  12-1-02 


3.75 


4.00 


4.00 


400 


3.  In  appendix  C  to  part  4022,  Rate  Set  109,  as  set  forth  below,  is  added  to  the  table.  (The  introductory  text  of  the  table 
is  omitted.)  ' 

Appendix  C  to  Part  4022— Lump  Sum  Interest  Rates  For  Private-Sector  Payments 


***** 


For  plans  with  a  valuation  date       immediate  an- 
Rate  set  nuity  rate 

On  or  after  Before  (percent) 


Deferred  annuities 
(percent) 


109 


11-1-02 


12-1-02 


3.75 


4.00 


4.00 


400 


PART  4044— ALLGCATIGN  OF  ASSETS  IN  SINGLE-EMPLOYER  PLANS 

4.  The  authority  citation  for  part  4044  continues  to  read  as  follows: 
Authority:  29  U.S.C.  1301(a),  1302(b)(3),  1341,  1344,  1362. 

5.  In  appendix  B  to  part  4044,  a  new  entry,  as  set  forth  below,  is  added  to  the  table.  (The  introductory^  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4044— Interest  Rates  Used  to  Value  Benefits 


For  valuation  dates  occurring  in  ttie  montti — 


The  values  of  I'  are 


fort  = 


fort  ■■ 


fort  = 


November  2002 


0500 


1-25 


0425 


>25     N/A 


N/A 
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Issued  in  Washington.  EX..  on  thi.s  8th  day 
of  October  2002. 
loseph  H.  Grant, 

Di'putv  Exei-utive  Dirfctor  and  Chief. 

Operating  Officer,  Pension  Benefit  Guamntv 

Corporation. 

(FRDo<    02-2hni  Filfd  Ul-ll-02;8:4.Sani| 

BtLUNG  CODE  770S-O1-P 


DEPARTMErfT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-02-1131 

RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Harlem  River,  Newtown  Creek,  NY 

agency:  Coast  Cluard.  DOT 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
temporarily  changing  the  drawbridge 
operation  regulations  that  govern  the 
operation  of  the  Willis  Avenue  Bridge, 
mile  1.5.  and  the  Madison  Avenue 
Bridge,  mile  2.3.  both  across  the  Harlem 
River,  and  the  Pulaski  Bridge,  mde  O.ti. 
across  Newtown  Creek  in  New  York 
Citv,  New  York.  This  temporarv-  final 
rule  allows  the  bridge  owner  to  close  the 
above  three  bridges  un  November  3. 
2002.  as  follows:  Willis  Avenue  and 
Madison  Avenue  bridges  from  10  am  to 
5  p.m.  and  the  Pulaski  Bridge  from  8:30 
a.m.  to  3  p.m.  This  action  is  necessary 
to  facilitate  public  safety  during  the 
running  of  the  New  York  City  Marathon 
DATES:  This  rule  is  effective  on 
November  3.  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (CGDOl-02- 
113)  and  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District.  Bridge  Administration  (Iffii  e. 
408  Atlantic  Avenue.  Boston. 
Massachusetts.  02110-33.50,  between  7 
a.m.  and  3  p.m..  Mondav  through 
Fridav.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
loseph  Schmied.  Project  Officer,  First 
Coast  Guard  District.  (212)  668-7165 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (N'PRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM  in  the 
Federal  Register 

Conclusive  information  about  the 
New  York  City  Marathon  was  not 


provided  to  the  Coast  Guard  until 
September  12.  2002,  making  it 
impossible  to  draft  or  publish  a  NPRM. 
This  closure  is  not  expected  to  have  a 
significant  impact  on  navigation 
because  vessel  traffic  on  the  Harlem 
River  and  Newtown  Creek  is  mostly 
commercial  vessels  that  normally  pass 
under  the  draws  without  openings.  The 
commercial  vessels  that  do  require 
openings  are  work  barges  that  do  not 
operate  on  .Sundays.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  unnecessary  and 
contrary'  to  the  public  interest  since 
immediate  action  is  needed  to  close  the 
bridge  in  order  to  provide  for  public 
safetv  and  the  safety  of  marathon 
participants 

Background  and  Purpose 

The  Willis  Avenue  Bridge,  mile  1.5. 
across  the  Harlem  River  has  a  vertical 
clearance  of  24  ft«t  at  mean  high  water 
(VIHW)  and  30  feet  at  mean  low  water 
(MLW)  in  the  clo.sed  position.  The 
Madison  Avenue  Bridge,  mile  2.3, 
across  the  Harlem  River  has  a  vertical 
clearan<:e  of  25  feet  at  MHW  and  29  feet 
at  MLW  in  the  closed  position.  The 
Pulaski  Bridge  across  Newtown  Creek, 
mile  0.6.  has  a  vertical  clearance  of  39 
feet  at  MHW  and  43  feet  at  MLW  in  the 
closed  position. 

The  current  operating  regulations  for 
the  Willis  Avenue  and  Madison  Avenue 
bridges,  listed  at  33  CFR  117.789(c), 
require  the  bridges  to  open  on  signal 
from  10  a.m.  to  5  p.m.,  if  at  least  four- 
hours  notice  is  given.  The  current 
operating  regulations  for  the  Pulaski 
Bridge  listed  at  1 17.801(g)  require  it  to 
open  on  signal  if  at  least  a  two-hour 
advance  notice  is  given. 

The  bridge  owner.  New  York  City 
Department  of  Transportation 
(NYCDOT).  requested  a  temporary 
change  to  the  operating  regulations 
governing  the  Willis  Avenue  Bridge,  the 
Madison  Avenue  Bridge,  and  the 
Pulaski  Bridge,  to  allow  the  bridges  to 
remain  in  the  closed  position  at 
different  times  on  November  3,  2002,  to 
facilitate  the  running  of  the  New  York 
C'itv  Marathon.  Vessels  that  can  pass 
under  the  bridges  without  bridge 
openings  may  do  so  at  all  times  during 
these  bridge  closures. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action  "  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3),  of 
that  Order  The  Office  of  Management 
and  Budget  his  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 


the  regulatory  policies  and  procedures 
of  the  Department  of  Trsinsportation 
(DOT)  (44  FR  11040;  February  26,  1979). 

This  conclusion  is  based  on  the  fact 
that  the  requested  closures  are  of  short 
duration  and  on  Sunday  when  there 
have  been  few  requests  to  open  these 
bridges. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for  profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b),  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  conclusion  is  based  on  the  fact 
that  the  bridge  closures  are  of  short 
duration  and  on  Sunday  when  there 
have  been  few  requests  to  open  these 
bridges. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  goverrunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
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Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  nde  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Oiildren 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  enviromnental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  docimientation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant,  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-507,  106 
Stat.  5039. 

2.  On  November  3,  2002,  from  10  a.m. 
to  5  p.m.,  §  117.789  paragraph  (c)  is 
temporarily  suspended  and  a  new 
paragraph  (h)  is  added  to  read  as 
follows: 

§117.789    Harlem  River. 

***** 

(h)  The  draws  of  the  bridges  at  103rd 
Street,  mile  0.0,  3rd  Avenue,  mile  1.9, 
145th  Street,  mile  2.8,  Macombs  Dam, 
mile  3.2,  207th  Street,  mile  6.0,  and  the 
two  Broadway  Bridges,  mile  6.8,  shall 
open  on  signal  if  at  least  four-hours 
notice  is  given  to  the  New  York  City 
Highway  Radio  (Hotline)  Room.  The 
Willis  Avenue  Bridge,  mile  1.5,  and 
Madison  Avenue  Bridge,  mile  2.3,  need 
not  open  for  vessel  traffic. 

3.  On  November  3,  2002,  from  8:30 
a.m.  to  3  p.m.,  in  §  117.801,  paragraph 
(g)  is  temporarily  suspended  and  a  new 
paragraph  (h)  is  added  to  read  as 
follows: 

§  1 1 7.801     Newtown  Creek,  Dutch  Kills, 
English  Kills,  and  their  tributaries. 

***** 

(h)  The  draw  of  the  Pulaski  Bridge, 
mile  0.6,  across  New^town  Creek,  need 
not  open  for  vessel  traffic.  The 
Greenpoint  Avenue  Bridge,  mile  1.3, 
across  Newtown  Creek  between 
Brooklyn  and  Queens,  shall  open  on 
signal  if  at  least  a  two-hour  advance 
notice  is  given  to  the  New  York  City 
Department  of  Transportation 
(NYCDOT)  Radio  Hotline  or  NYCDOT 
Bridge  Operations  Office. 

Dated:  October  3.  2002. 
J.L.  Grenier, 

Captain.  U.S.  Coast  Guard,  Acting 

Commander,  First  Coast  Guard  District. 

|FR  Doc.  02-26008  Filed  10-11-02;  8:45  am] 

BILUNO  CODE  4B10-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-02-112] 
RiN2115-AE47 

Drawbridge  Operation  Regulations; 
Long  Island,  New  York  Inland 
Waterway  From  East  Rockaway  Inlet  to 
Shinnecock  Canal,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporarx'  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary'  final  rule 
governing  the  operation  of  the  Atlantic 
Beach  Bridge,  at  mile  0.4,  across 
Reynolds  Channel  at  New  York.  This 
rule  allows  the  bridge  owner  to  open 
only  one  lift  span  for  bridge  openings. 
7  a.m.  to  5  p.m.,  from  November  1.  2002 
through  November  30.  2002.  Two  span 
openings  will  be  granted,  provided  a 
two-hour  advance  notice  is  given,  from 
one  hour  before  to  one  hour  after 
predicted  high  tide.  This  single  span 
operation  is  necessary  to  facilitate 
bridge  painting  operations  at  the  bridge. 
DATES:  This  rule  is  effective  from 
November  1 ,  2002  through  November 
30,  2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (CGDOl-02- 
112)  and  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Administration  Office. 
408  Atlantic  Avenue,  Boston. 
Massachusetts,  02110-3350.  between  7 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Joe  Schmied,  Project  Officer.  First  Coast 
Guard  District,  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM  and  under 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

The  Coast  Guard  believes  notice  and 
comment  are  unnecessary  because  the 
bridge  painting  work  that  will  be 
performed  under  this  temporary  final 
rule  is  a  continuation,  for  one  extra 
month,  of  work  previously  approved  by 
a  temporary  final  rule  published  on 
April  25,  2002  (67  FR  20442)  entitled 
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Drawbridge  Operation  Regulations. 
Massachusetts. 

This  second  lemporarv  final  rule  will 
continue  the  temporary  operating 
schedule  for  an  extra  month  in  order  to 
complete  the  work  at  the  bridge.  The 
mariners  who  normallv  use  this 
waterwav  have  agreed  to  the 
continuation  of  the  single  lift  span 
operation  from  November  1.  2002 
through  November  ,30.  2002 

Anv  delay  enc(juntered  in  this 
regulations  effective  date  would  b»! 
unnecessary  and  contrary'  to  the  publii 
interest  because  the  bridge  painting 
work  must  continue  until  the  end  of 
November  to  finish  this  pro)ect. 

Background  and  Purpose 

The  Atlantic  Beac  h  Bridge  has  a 
vertical  c  learance  of  2.5  feet  at  mean 
high  water,  and  30  feet  at  mean  low 
water  in  the  closed  position  The 
existing  drawbridge  operating 
regulations  are  listed  at  *>  117  794 

The  bridge  owner.  Nassau  (iounty 
Bridge  Authority,  requested  a  temporary 
regulation  to  facilitate  painting 
operations  at  the  bridge  The  Coast 
Guard  and  the  bridge  owner  held  a 
meeting  with  the  mariners  who 
normally  use  this  waterway  to 
coordinate  this  bridge  painting  project 
and  minimize  the  impacts  on  the  marine 
transportation  system.  The  single  span 
operation  was  determined  to  be 
acceptable  to  the  mariners  because 
double  span  openings  will  be  available 
from  one  hour  before  to  one  hour  after 
the  predictt'd  high  tide,  provided  a  two- 
hour  advance  notice  is  given 

The  bridge  owner  requested  a  se< ond 
temporary'  final  rule  to  complete  the 
bridge  painting  that  will  not  be  finished 
by  October  31,  2002,  the  end  date  of  the 
first  temporary  final  rule  The  mariners 
agreed  to  the  extension  of  the  temporary 
operating  schedule  through  the  end  of 
November  to  allow  the  bridge  painting 
work  to  be  completed. 

Discussion  of  Rule 

The  drawbridge  operation  regulations 
at  §  117  799,  for  the  Atlantic  Beach 
Bridge,  at  mile  0  4.  across  the  Reynolds 
Channel,  will  be  temporarily  changed. 
From  November  1 .  2002  through 
November  30.  2002.  the  bridge  will 
open  on  signal;  however,  only  one  lift 
span  will  be  opened  for  the  passage  of 
vessel  traffic  between  7  am.  to  5  p.m.. 
daily.  From  4  p.m  to  7  p  m.  on 
weekdays,  and  from  1 1  a.m.  to  9  p.m. 
on  weekends  and  holidays,  the  bridge 
will  open  on  signal  only  on  the  hour 
and  half  hour  From  one  hour  before  to 
one  hour  after  predicted  high  tide,  two 
lift  spans  will  be  opened  for  the  passage 
of  vessel  traffic,  provided  at  least  a  two 


hour  advance  notice  is  given  by  calling 
the  number  posted  at  the  bridge. 

Regulatory  Evaluation 

rhis  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
K\e(  iitive  Order  12HHfi.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  as.sessment  of  potential  costs 
and  benefits  under  section  6(a)(3).  of 
that  Order  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory'  policies  and  procedures 
of  the  Dt^partment  of  Transportation 
(DOT)  (44  FR  1 1040;  February  26,  1979). 

This  conclusion  is  based  on  the  fact 
that  the  single  span  operation  was  found 
acceptable  by  the  mariners  who 
normallv  use  this  waterway. 

Small  Entitif»> 

Under  the  Regulatory  Flexibility  Act 
{5  U.S.C  H01-<)12).  we  considered 
whether  this  rule  would  have  a 
signifii  ant  ecimomic  impact  on  a 
substantial  numbt^r  of  small  entities. 
The  term    small  entities"  comprises 
small  businesses,  not-for  profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50.000. 

The  (;oasf  Guard  certifies  under  5 
U.S.C  60.5(b),  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  conclusion  is  based  on  the  fact 
that  the  single  span  operation  was  found 
acceptable  by  the  mariners  who 
normallv  use  this  waterway 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520) 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  pretimpt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

I  Infunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by 
State,  local,  or  tribal  government,  in  the 


aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (32)(e),  of  Commandant 
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Instruction  Ml6475.1d,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  foxmd  to  not  have 
a  significant  effect  on  the  envirorunent. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 


Dated:  September  30.  2002. 
V.S.  Crea. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 

First  Coast  Guard  District. 

(FR  Doc.  02-26009  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  4910-1 S-P 


POSTAL  SERVICE 
39  CFR  Part  111 


Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

I  1 .  The  authority  citation  for  part  117 

continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  From  November  1,  2002  through 
November  30,  2002,  §  117.799  is 
temporarily  amended  by  suspending 
paragraph  (e)  and  adding  a  new 
paragraph  (k)  to  read  as  follows: 

§  1 1 7.799    Long  Island,  New  York  Inland 
Waterway  from  East  Rockaway  Inlet  to 
Shinnecock  Canal. 

***** 

(k)  The  Atlantic  Beach  Bridge,  mile 
0.4,  across  Reynolds  Chaimel,  from 
November  1 ,  2002  through  November 
30,  2002,  shall  open  on  signal,  except  as 
follows: 

(1)  Only  one  lift  span  need  be  opened 
for  the  passage  of  vessel  traffic  between 
7  a.m.  to  5  p.m.,  daily,  except  as 
provided  in  paragraph  (k)(3)  of  this 
section. 

(2)  From  4  p.m.  to  7  p.m.  on 
weekdays,  and  from  11  a.m.  to  9  p.m. 
on  weekends  and  holidays,  the  draw 
shall  open  on  signal  only  on  the  hour 
and  half  hour,  except  as  provided  in 
paragraph  (k)(3)  of  this  section. 

(3)  From  one  hour  before  to  one  hour 
after  the  predicted  high  tide,  two  lift 
spans  may  be  opened  for  the  passage  of 
vessel  traffic,  provided  at  least  a  two- 
hour  advance  notice  is  given  by  calling 
the  number  posted  at  the  bridge.  For  the 
purposes  of  this  section,  predicted  high 
tide  occurs  10  minutes  earlier  than  that 
predicted  for  Sandy  Hook,  as  given  in 
the  tide  tables  published  by  the  National 
Oceanic  and  Atmospheric 
Administration. 


Domestic  Mall  Manual  Change  To 
Revise  the  Five  Percent  Error  Limit  for 
Sequenced  Mailings 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

summary:  This  final  rule  adopts  a 
proposal  to  revise  Domestic  Mail 
Manual  (DMM)  M050  to  clarifv'  how 
additional  postage  is  assessed  for 
Standard  Mail  Enhanced  Carrier  Route 
(ECR)  and  Periodicals  carrier  route 
mailings  found  to  be  out  of  sequence. 
Concurrent  with  the  DMM  amendment, 
the  Postal  Service  will  implement  new 
policies  and  guidelines  for  assessing 
additional  postage  for  Standard  Mail 
and  Periodicals  carrier  route  mailings 
found  to  be  out  of  sequence.  Under  the 
revised  policies,  for  all  mail  required  to 
be  sequenced,  no  more  than  5  percent 
of  the  total  pieces  in  the  entire  carrier 
route  portion  of  the  mailing  may  be  out 
of  sequence. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Bronson.  (703)  292-3539, 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  classification  reform  (Postal  Rate 
Commission  Docket  No.  MC95-1).  the 
Postal  Service  required  that  both 
Standard  Mail  items  and  Periodicals 
mail  claiming  the  high  density  or 
saturation  rates  be  in  walk  sequence 
within  a  tray  or  package.  For  Standard 
Mail  items,  basic  carrier  route  rate  mail 
was  required  to  be  in  either  walk- 
sequence  or  line-of-travel  (LOT)  order. 
With  the  implementation  of 
Commission  Docket  No.  2000-1.  a 
sequencing  requirement  (either  walk- 
sequence  or  LOT)  was  added  for 
Periodicals  basic  carrier  route  rates. 

Current  standards  state  that,  for  each 
carrier  route  receiving  mail,  no  more 
than  5  percent  of  the  total  pieces  for 
each  carrier  route  may  be  out  of 
sequence  or  sorted  to  the  wrong  carrier 
route.  The  standard  establishing  a  5 
percent  limit  for  missequenced  or 
missorted  mail  to  an  individual  carrier 
route  may  cause  confusion  because  it 
appears  that  the  Postal  Service  has 
established  a  separate  standard  of 
compliance  for  sequencing  as  compared 


to  other  eligibility  requirements  for  ECR 
or  carrier  route  rates.  Actually,  the 
Postal  Service  routinely  uses  tolerances 
when  evaluating  discounted  mailings  to 
ensure  compliance  with  eligibility 
standards.  This  policy  change  will 
standardize  the  procedure  for 
determining  eligibility  for  carrier  route 
rates  with  the  procedures  for 
determining  eligibility  for  other 
workshare  discounts. 

In  addition,  the  5  percent  limit  for 
missequenced  or  missorted  mail 
currently  is  applied  to  an  individual 
carrier  route  because,  until  recently,  the 
Postal  Service  was  able  to  detect  such 
errors  only  at  the  delivery  unit  and 
could  not  easily  determine  the 
percentage  of  error  for  the  entire 
mailing.  Due  to  advances  in  technology, 
this  is  no  longer  the  case.  Tools  to  assist 
postal  employees  when  evaluating 
discounted  mailings  either  during  the 
acceptance  process  or  when  conducting 
audits  are  now  available. 

In  view  of  the  capabilities  provided 
by  these  tools,  the  Postal  Service  is 
amending  the  current  standards  to  apply 
the  5  percent  limit  for  walk-sequence 
and  LOT  errors  to  the  entire  mailing,  not 
to  an  individual  carrier  route. 

One  such  tool  is  the  Mailing 
Evaluation  Readability  and  Look-up 
Instrument  (MERLIN)  currently  being 
deployed  to  business  mail  entry-  units 
(BMEUs)  and  detached  mail  units 
(DMUs).  The  Postal  Service  will 
announce  when  it  will  start  using 
MERLIN  to  determine  sequencing 
accuracy  at  a  future  date.  At  that  time, 
the  Postal  Service  will  use  the 
established  statistically  valid  sampling 
methods  BMEU  and  DMU  employees 
currently  use  when  operating  MERLIN 
to  determine  whether  the  5  percent  error 
limit  for  sequencing  is  exceeded. 

On  August  8.  2001.  the  Postal  Service 
published  a  proposed  rule  in  the 
Federal  Register  (66  FR  41485) 
amending  the  postal  standards  to  clarify 
the  application  of  the  5  percent  error 
limit  for  carrier  route  sequenced 
mailings.  The  Postal  Service  received 
eight  comments,  all  of  which  generally 
supported  the  proposal.  Most  of  the 
comments  also  included  questions  and 
suggestions  about  how  compliance  with 
the  sequencing  standards  would  be 
determined  and  how  any  postage 
adjustments  would  be  assessed.  Because 
these  administrative  issues  need  not  be 
addressed  in  the  DMM  standards,  the 
Postal  Service  will  clarify'  these  policy 
issues  in  this  notice  and  amend  the 
DMM  by  deleting  section  M050.2.0. 
Accuracy,  for  out-of-sequence  mail. 

Six  commenters  asked  that  the  Postal 
Service  reconsider  the  proposed  method 
for  calculating  additional  postage  on 
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missequenced  carrier  route  pieces.  Must 
asserted  that  charging  a  non-earner 
route  presorted  rate  was  too  severe  or 
"punitive."  Several  also  asked  that  the 
Postal  Service  clearly  state  what  rate  of 
postage  d  mailer  would  default  to  if 
errors  exceeding  the  5  percent  tolerance 
were  found.  Two  respondents  argued 
that  the  resequencing  option  (in  lieu  of 
paying  higher  postage  rates)  is 
impractical  and  should  not  be 
considered  as  a  way  to  mitigate  the 
application  of  non-carrier  route 
presorted  rates.  In  response  to  these 
concerns,  the  Postal  Service  and  mailing 
industry  representatives  jointly 
developed  a  process  for  determining  the 
next  higher  rate  for  which 
missequenced  carrier  route  pieces 
would  be  eligible 

Currently,  an  out-of-sequence  carrier 
route  mailing  is  charged  the  next  higher 
non-carrier  route  rate  for  which  the  mail 
qualifies  This  can  often  result  in  large 
assessments  that  do  not  reflect  the  value 
that  the  Postal  Service  receives  from  a 
trav  or  bundle  of  mail  sorted  to  the 
carrier  route,  even  if  it  is  not 
appropnatelv  sequenced  within  the 
route  The  Postal  Service  and  the 
mailing  industrv  developed  a  policy 
that  uses  the  current  rate  structure  to 
promote  effective  sequencing  while 
recognizing  the  value  of  mail  sorted  to 
the  carrier  route.  The  Postal  Service  has 
determined  that  this  new  policy  is  a 
reasonable  application  of  existing  rates 
to  carrier  route  mailings  for  which  the 
only  problem  is  improper  sequencing 

Effective  November  14.  2002.  the 
Postal  Service  will  implement  the 
following  policv  and  guidelines  for 
a.ssessing  additional  postage  for 
Standard  Mail  and  Periodicals  carrier 
route  mailings  found  to  be  out  of 
sequence 

For  mail  that  meets  all  other 
requirements  for  high  density  or 
saturation  rates,  if  the  pieces  are  found 
to  exceed  the  5  percent  sequencing  error 
limit  (including  being  found  in  reverse 
walk,  sequence),  the  number  of  pieces 
that  are  out  of  sequence  will  be 
determined  bv  multiplying  the  error 
percentage  bv  the  total  pieces  in  the 
mailing  claimed  at  the  carrier  route 
rates.  That  portion  of  the  mailing  will  be 
charged  the  basic  carrier  route  rate.  This 
rate  is  available  onlv  when  the  mailer 


can  demonstrate  that  an  approved 
sequencing  product  was  used  in 
preparing  the  mail. 

For  basic  carrier  route  rate  mailings 
only,  reverse  sequencing  will  not 
disqualify  a  mailing  from  the  basic  rates 
as  long  as  the  mailer  used  an  approved 
sequencing  product  in  preparing  the 
mail.  Therefore,  no  additional  postage  is 
assessed  for  basic  carrier  route  mailings 
found  to  be  in  reverse  sequence.  If  the 
5  percent  sequencing  error  limit  is 
exceeded  for  other  reasons,  the 
percentage  of  error  will  be  assessed 
against  the  carrier  route  portion  of  the 
mailing.  That  percentage  of  the  carrier 
route  portion  of  the  mailing  will  be 
charged  the  next  higher  rate  for  which 
the  mail  qualifies.  For  example,  if  a 
basic  carrier  route  mailing  is  found  to  be 
30  percent  out  of  sequence.  30  percent 
of  the  pieces  in  the  mailing  claimed  at 
the  carrier  route  rates  will  be  charged 
the  next  higher  rate  for  which  the  pieces 
qualify  The  remaining  70  percent  of  the 
basic  carrier  route  rate  pieces  are  not 
considered  out  of  sequence  and  are 
charged  the  basic  carrier  route  rate. 

Two  commenters  asked  whether  the 
application  of  a  barcode  to  carrier  route 
pieces  would  make  any  difference  in 
determining  the  next  higher  rate.  The 
presence  of  a  barcode  may  make  a 
difference,  since  the  next  higher  rate 
mav  be  an  automation  rate  if  the  pieces 
meet  automation  standards  and  are 
properly  barcoded. 

One  respondent  asked  whether  the 
Postal  Service  would  take  into 
( onsideration  the  work  done  by  the 
mailing  industry  to  ensure  that  errors 
are  minimized  and  quality  is 
maintained.  The  new  policies  take  these 
efforts  into  c:onsideration.  The  Postal 
Service  included  the  provision  to  allow 
mailers  who  demonstrate  that  an 
approved  sequencing  product  was  used 
in  preparing  the  mail  to  pay  the  basic 
(  arrier  route  rates  for  missequenced 
I  arrier  route  pieces  originally  claimed  at 
high  density  and  saturation  rates.  In 
addition,  basic  carrier  route  rate  pieces 
found  to  be  in  reverse  LOT  order  may 
still  be  considered  eligible  for  that  rate 
as  long  as  the  mailer  can  demonstrate 
that  an  approved  sequencing  product 
was  used  in  preparing  the  mail. 

One  commenter  expressed  concern 
about  how  the  new  rule  will  be 


interpreted  with  respect  to  carrier  route 
mailings  containing  mail  eligible  for 
different  carrier  route  rates.  The  writer 
suggests  that  LOT  and  walk-sequence 
prepared  pieces  in  the  same  mailing 
should  be  evaluated  separately  with 
respect  to  the  5  percent  rule.  The  Postal 
Service  does  not  concur  with  the 
writer's  suggestion.  Mailings  containing 
pieces  claimed  at  different  carrier  route 
rates  are  similar  to  mailings  containing 
pieces  claimed  at  different  presorted 
rates.  A  verification  is  conducted  on  a 
portion  of  the  mailing  to  determine 
whether  the  entire  mailing  is  properly 
presorted  and  the  results  are  applied 
across  the  entire  mailing. 

Four  commenters  asked  for 
clarification  regarding  how  errors  are 
determined  for  missequenced  versus 
missorted  carrier  route  pieces.  Several 
writers  wanted  to  know  whether  there 
would  be  two  separate  5  percent 
tolerance  levels  for  missequenced  and 
missorted  pieces.  One  writer  asked, 
"Are  there  different  error  percentages 
for  sorting  (that  is,  to  the  appropriate 
carrier  route)  and  sequencing  (that  is,  in 
proper  line  of  travel)?"  Under  this 
policy,  sortation  and  sequencing  are 
evaluated  separately  and  each  has  a  5 
percent  tolerance  level  for  errors. 

Two  respondents  asked  whether 
mailers  would  have  access  to  the  same 
"technological  innovations"  that  the 
Postal  Service  now  has  to  detect  errors. 
The  MERLIN  machines  used  by  the 
Postal  Service  to  evaluate  mailings  eire 
commercially  available.  Mailers  may 
contact  the  Business  Mail  Acceptance 
office  at  Postal  Service  Headquarters  for 
information  about  where  to  purchase 
MERLIN  machines.  Information 
regarding  other  tools  used  by  postal 
employees  when  conducting  audits  or 
reviews  of  ECR  and  carrier  route  rate 
mailings  will  be  announced  in  a  future 
Federal  Register  notice. 

The  following  table  shows  some 
examples  of  the  cost  differential 
between  the  carrier  route  rate  and  the 
next  higher  rate  in  the  event  that  the 
pieces  are  found  to  be  out  of  sequence. 
The  rates  shown  are  for  pieces  for  which 
no  destination  rate  is  claimed.  The  table 
does  not  include  every  possible  rate 
combination. 


Standard  mail  letters 

ECR  rate                                Next  higher  non-auto  rate 

Difference 

Basic*         

S0194 
0164 
0  152 

SO  248  (PRST  3/5  rate) '     

$0,054 

High  Density  „ „ „ 

Saturation                   _ 

$0  194  (Basic  ECR  letter  rate)    

0030 

$0  194  (Basic  ECR  letter  rate)       

0042 

Standard  mail  nonletters  (3.3  oz.  or  less)^ 

ECR  rate 

Next  higher  rate 

Difference 

Basic*  

$0,194 
0  169 

$0  288  (PRST  3/5  rale) '  

$0,094 

Higti  Density      „„ 

$0  194  (Basic  ECR  nonletter)  

0.025 
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Standard  mail  letters 


Saturation 


Periodicals  (Outside-County) 


Basic 

High  Density 
Saturation  .... 


Periodicals  (In-County) 


Basic  

High  Density 
Saturation  ... 


ECR  rate 


0.160 


Next  higher  non-auto  rate 


Difference 


$0,194  (Basic  ECR  nonletter) 


0034 


CR  rates 


Next  higher  rate 


Difference 


$0,163    $0,256  (5-digit  nonauto)^ 
0.131     $0,163  (Basic  CR  rate)  .... 
0.112  ;  $0,163  (Basic  CR  rate)  .... 


CR  rates 


Next  higher  rale 


SO  093 
0032 
0  051 


Difference 


$0,050 
0.034 
0.028 


$0,087  (5-digit  nonauto)  ^ 
$0,050  (Basic  CR  rate)  .... 
$0,050  (Basic  CR  rate)  .... 


$0  037 

0016 
0022 


1  For  ECR  basic  rate  pieces,  the  next  higher  rate  may  also  be  the  Presorted  basic  rate  or  an  automation  rate  for  which  the  mail  qualifies 

2  Standard  Mail  letters  and  nonletters  weighing  more  than  3.3  ounces  are  subject  to  both  a  per-piece  charge  and  a  pound  rate.  The  cost  dif- 
ferential between  the  applicable  earner  route  rate  and  the  applicable  next  higher  rate  for  pieces  weighing  more  than  3.3  ounces  is  not  shown  on 

this  chart.  ,     . .        .       .         .    .       ^   ,. .,. 

3  For  Periodicals  earner  route  basic  rate  pieces,  the  next  higher  rate  may  also  be  the  3-digit  rate  or  an  applicable  automation  rate  for  which  the 

mail  qualifies.  .  r,....  ^„,-„  „  r.  ^  .        ■    . 

*The  nonmachinabte  surcharge  that  is  assessed  on  Standard  Mail  letter-size  pieces  meeting  the  cntena  in  DMM  C050  2.2  does  not  apply  to 
pieces  mailed  at  the  ECR  or  automation  letter  rates.  When  pieces  claimed  at  the  ECR  basic  rates  are  found  to  be  ineligible  for  that  rate,  the 
pieces  may  be  subject  to  the  nonmaehinable  surcharge  in  addition  to  the  applicable  presort  rate,  depending  upon  the  physical  charactenstics  of 
the  pieces.  The  nonmaehinable  surcharge  is  $0.04  per  piece  for  Standard  Mail  regular  Presorted  rate  pieces  and  $0.02  for  nonprofit  Presorted 
rate  pieces. 


List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure,  Postal  Service. 

PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  414,  3001-3011,  3201-3219, 
3403-3406,  3621,  3626,  5001. 

2.  Amend  the  following  section  of  the 
Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

M    Mail  Preparation  and  Sortation 

MOOO    General  Preparation  Standards 


M050-  Delivery  Sequence 


2.0    ACCURACY 

[Delete  2.0  in  its  entirety;  renumber 
3.0  and  4.0  as  2.0  and  3.O.] 

We  will  publish  an  appropriate 
amendment  to  39  CFR  part  111  to  reflect 
these  changes. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[PR  Doc.  02-26162  Filed  10-11-02:  8:45  am] 

nUJNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[CA085-WDL;  FRL-7393-6] 

Partial  Withdrawal  of  Approval  of  34 
Clean  Air  Act  Part  70  Operating 
Permits  Programs  In  Callfomia; 
Announcement  of  a  Part  71  Federal 
Operating  Permits  Program 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  Pursuant  to  our  authority 
under  the  federal  operating  permits 
program  regulations,  EPA  is  taking  final 
action  to  withdraw,  in  part,  approval  of 
the  following  34  Clean  Air  Act  title  V 
operating  permits  programs  in  the  State 
of  California:  Amador  County  Air 
Pollution  Control  District  (APCD),  Bay 
Area  Air  Quality  Management  District 
(AQMD),  Butte  County  AQMD, 
Calaveras  County  APCD,  Colusa  County 
APCD,  El  Dorado  County  APCD,  Feather 
River  AQMD,  Glenn  County  APCD, 
Great  Basin  Unified  APCD,  Imperial 
Coimty  APCD,  Kern  County  APCD,  Lake 
County  AQMD,  Lassen  County  APCD. 
Mariposa  County  APCD,  Mendocino 
County  APCD,  Modoc  County  APCD, 
Mojave  Desert  AQMD,  Monterey  Bay 
Unified  APCD,  North  Coast  Unified 
AQMD,  Northern  Sierra  AQMD, 
Northern  Sonoma  County  APCD,  Placer 
County  APCD,  Sacramento  Metro 
AQMD.  San  Diego  County  APCD,  San 
Joaquin  Valley  Unified  APCD,  San  Luis 
Obispo  County  APCD,  Santa  Barbara 
Coimty  APCD,  Shasta  County  APCD, 
Siskiyou  County  APCD,  South  Coast 


AQMD.  Tehama  County  APCD. 
Tuolumne  Countv  APCD,  Ventura 
County  APCD,  and  Yolo-Solano  AQMD. 
Our  peirtial  withdrawal  of  title  V 
program  approval  is  based  upon  EPA's 
finding  that  the  State's  agricultural 
permitting  exemption  at  Health  and 
Safety  Code  42310(e]  unduly  restricts 
the  34  local  districts'  ability  to 
adequately  administer  and  enforce  their 
title  V  programs,  which  have  previously 
been  granted  full  approval  status. 
Therefore,  EPA  is  withdrawing  approval 
of  those  portions  of  the  34  district  title 
V  programs  that  relate  to  sources  that 
are  subject  to  title  V  but  are  not  being 
permitted  because  of  the  state's 
agricultiual  permitting  exemption 
("state-exempt  major  stationary 
agricultural  sources").  This  notice  also 
fulfills  EPA's  obhgation  to  inform  the 
public  of  the  implementation  of  a  part 
71  federal  operating  permits  program 
("part  71  program")  for  state-exempt 
major  stationar>'  agricultural  sources  in 
California. 

EFFECnVE  DATE:  This  action  will  become 
effective  on  November  14,  2002. 

ADDRESSES:  Copies  of  the 
documentation  in  the  administrative 
record  for  this  action  are  available  for 
inspection  during  normal  business 
hours  at  Air  Division,  EPA  Region  9,  75 
Hawrthome  Street.  San  Francisco, 
California,  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerardo  Rios.  EPA  Region  9.  Air 
Division,  Permits  Office  (AIR-3).  at 
(415)  972-3974  or  rios.gerardo@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us," 
or  "our"  means  EPA. 
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I.  Background 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  state  permitting 
authorities  to  develop  operating  permits 
programs  that  met  certain  federal 
criteria  codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  On 
November  30.  2001.  we  promulgated 
final  full  approval  of  34  California 
districts'  title  V  operating  permits 
programs.  See  66  PR  63503  (December 
7,  2001).'  Our  final  rulemaking  was 
challenged  bv  several  envirorunental 
and  community  groups  alleging  that  the 
full  approval  was  unlawful  based,  in 
part,  on  an  exemption  in  section 
42310(e)  of  the  California  Health  and 
Safetv  Code  of  major  agricultural 
soiiTces  from  title  V  permitting.  EPA 
entered  into  a  settlement  of  this 
litigation  which  required,  in  part,  that 
the  Agency  propose  to  partially 
withdraw  approval  of  the  34  fully 
approved  title  V  programs  in  California 

Sections  70.10(b)  and  70.10(c)  provide 
that  EPA  may  withdraw  a  40  CFR  part 
70  program  approval,  in  whole  or  in 
part,  whenever  the  permitting 
authority's  legal  authority  does  not  meet 
the  requirements  of  part  70  and  the 
permitting  authority  fails  to  take 
corrective  action.  To  commence 
regulatory  action  to  partially  withdraw 
title  V  program  approval.  EPA's  part  70 
regulations  require  as  a  prerequisite  that 
the  affected  permitting  authority  be 
notified  of  any  finding  of  deficiency  by 
the  Administrator  and  that  the  notice  be 
published  in  the  Federal  Register  Our 
determination  regarding  the  inadequacy 
of  the  34  districts'  title  V  programs  was 
published  in  a  Notice  of  Deficiency 
(NOD).  See  67  FR  35990  (May  22,  2002) 
Publication  of  the  NOD  fulfilled  our 
obligation  under  part  70  tu  provide 
notice  to  the  title  V  permitting 
authorities  in  the  State  that  they  are  not 
adequately  administering  or  enforcing 
their  title  \'  operating  permits  programs. 
Pursuant  to  40  CFR  70.10(b)(2). 
publication  of  the  NOD  commenced  a 
90-day  period  during  which  the  State  of 


'  .Mthough  there  are  35  sepdrate  [leriiiitliiig 
authonlies  in  Olifomia.  one  permiltinn  -lulhority. 
.■\ntelope  Vallev  .^P<;D.  was  nut  ini  Imleii  in  rmr 
final  action  b«cause  it  only  recentlv  obtained  its 
authoritv  to  issue  part  70  permits  and  is  still  under 
Its  initial  intenm  approval  status  granted  un 
Decemtwr  19.  2000  (65  FR  79314). 


California  had  to  take  significant  action 
to  assure  adequate  administration  and 
enforcement  of  the  local  districts' 
programs.  As  described  in  EPA's  NOD. 
the  Agency  determined  that  "significant 
action  "  in  this  instance  meant  the 
revision  or  removal  of  California  Health 
and  Safety  Code  42310(e).  so  that  the 
local  air  pollution  control  districts 
could  adequately  administer  and 
enforce  the  title  V  permitting  program 
for  stationary  agricultural  sources  that 
are  major  sources  of  air  pollution. 

During  the  90-day  period  that  the 
State  was  provided  to  take  the  necessary- 
corrective  action,  EPA  proposed  to 
partially  withdraw  title  V  program 
approval  in  each  of  the  34  California 
districts  with  full  program  approval.  See 
67  FR  48426  (July  24,  2002).  Our  notice 
indicated  that  we  were  proposing  the 
partial  withdrawal  of  program  approval 
in  anticipation  that  the  State  of 
California  would  not  effect  the 
necessary  change  in  state  law  prior  to 
the  end  of  the  90-day  period  on  August 
19.  2002.  but  that  the  Agency's  final 
action  on  the  proposal  would  only  occur 
after  the  90  days  for  the  State  to  take 
significant  action  had  fully  elapsed. 
Since  the  State  did  not  take  the 
necessary  action  to  assure  adequate 
administration  and  enforcement  of  the 
title  V  program  within  the  required  time 
frame,  EPA  is  now  taking  final  action, 
pursuant  to  our  authority  at  40  CFR 
70.10(b)(2)(i),  to  partially  withdraw 
approval  of  the  title  V  programs  for  the 
34  local  air  districts  listed  above. 

II.  Comments  Received  by  EPA  on  Our 
Proposed  Rulemaking  and  EPA's 
Responses 

EPA  received  ten  sets  of  comments  on 
our  proposal  to  partially  withdraw 
approval  of  the  34  local  districts'  title  V 
programs.  Copies  of  these  comments  are 
available  for  inspection  during  normal 
business  hours  at  Air  Division.  EPA 
Region  9.  75  Hawthorne  Street,  San 
Francisco.  California  94105.  A  summary 
of  the  significant  comments,  and  our 
response  thereto,  follow. 

Comment  1  One  commenter  argues 
that  EPA's  proposed  partial  withdrawal 
exceeded  the  Agency's  authority 
because,  although  the  Act  authorizes 
partial  state  programs,  the  Act  does  not 
authorize  "hybrid"  programs.  The 
commenter  claims  that  "partial  "  in  the 
context  of  part  70  has  a  "solely 
geographic  meaning."  Thus,  the 
commenter  continues,  a  permissible 
partial  withdrawal  of  approval  of 
('.alifomia's  part  70  program  would  be 
one  in  which  EPA  withdrew  approval 
for  some  but  not  all  of  California  district 
title  V  programs.  The  commenter 
concludes  that  title  V  allows  only 


geographic  partial  programs  because 
simultaneous  operation  of  federal  and 
state  permitting  programs  in  a  single 
geographic  area  could  lead  to  confusion, 
inconsistency  and  inefficiency. 

Response:  The  Act  does  allow  for  a 
partial  part  70  program  that  is  not  based 
on  geographic  distinctions.  The  Act 
grants  EPA  broad  discretion  to 
withdraw  approval  of  a  title  V  program, 
without  regard  to  whether  the  basis  for 
withdrawal  is  geographic  or  not.  Section 
502(i)  states:  "Whenever  the 
Administrator  makes  a  determination 
that  a  permitting  authority  is  not 
adequately  administering  or  enforcing  a 
program,  or  portion  thereof  *  *   *  the 
Administrator  shall  provide  notice  to 
the  State.  *   *   *  [UJnless  the  State  has 
corrected  such  deficiency  within  18 
months  after  the  date  of  such  finding, 
the  Administrator  shall  *   *   * 
promulgate,  administer,  and  enforce  a 
program  under  this  subchapter  for  that 
State."  The  statute  does  not  impose  a 
geographic  limitation  on  partial 
withdrawal  of  approval  of  a  title  V 
program. 

EPA's  title  V  regulations  also  do  not 
limit  the  Agency's  ability  to  withdraw 
approval  of  a  state's  title  V  program 
according  to  non-geographic  criteria. 
Unlike  partial  approvals,  which  EPA 
did  limit  to  geographic  areas  per 
regulation,  partial  withdrawals  are  not 
so  limited.  The  commenter  refers  to 
EPA's  authority  to  approve  state 
program  submittals  under  40  CFR  70.4 
for  its  position  that  'a  partial  part  70 
program  is  one  that  applies  to  "all  part 
70  sources  within  a  limited  geographic 
area.'  "  As  the  full  context  of  this 
provision  makes  clear.  40  CFR  70.4(c) 
sets  forth  EPA's  authority  to  grant 
approval  to  a  part  70  program  based  on 
geographic  criteria.  This  provision  is 
distinct  from  the  authority  under  which 
we  are  acting  today.  California  has  had 
interim  approval  for  its  title  V  programs 
since  1995  and  final  approval  of  its 
programs  since  December  2001;  thus, 
we  are  not  partially  approving  programs 
under  40  CFR  70.4.  but  rather  partially 
withdrawing  approval  under  40  CFR 
70.10. 

Section  70.10(b).  which  authorizes 
EPA  to  "withdraw  approval  of  the 
program  or  portion  (/lereo/*   *   *"does 
not  limit  EPA's  authority  to  partially 
withdraw  approval  of  approved  title  V 
programs  to  geographic  boundaries.  We 
therefore,  interpret  part  70  as  allowing 
us  the  discretion  to  partially  withdraw 
approval  of  an  approved  title  V  program 
in  a  manner  that  is  appropriate  to  the 
scope  and  scale  of  the  determination  of 
inadequate  administration  or 
enforcement.  The  approach  EPA  has 
taken  here  is  more  appropriate  than  the 
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full  withdrawal  of  the  34  part  70 
programs  supported  by  commenters. 
The  commenters'  approach  would 
require  EPA  to  assume  full 
responsibility  from  California's  local  air 
agencies  for  permitting  all  types  of 
sources  in  the  title  V  program,  from 
refineries  to  power  plants  to  wood 
products  manufacturers,  because  of  a 
state  law  problem  that  pertains  only  to 
the  agricultural  sector.  Today's  action  is 
appropriately  tailored  to  the  problem  it 
has  identified — the  inability  of 
California's  air  districts  to  require  major 
stationary  agricultural  sources  of  air 
pollution  to  apply  for  and  obtain  title  V 
permits  because  of  an  exemption  in 
state  law.  To  subject  all  major  sources 
within  California  to  part  71  without 
regard  to  a  problem  diat  is  actually 
narrow  in  scope  would  be  an  overly 
broad  remedy  that  could  also  entail 
substantial  confusion  and  inefficiency. 
Such  disruption  to  the  programs  that  the 
California  air  districts  have  been 
implementing  for  approximately  7  years 
is  unwarranted. 

We  also  do  not  agree  with  the 
comment  that  having  some  soiu-ces 
subject  to  a  local  part  70  program  and 
other  sources  subject  to  a  federal  part  71 
program  would  lead  to  confusion.  First, 
many  sources  already  successfully 
comply  with  multiple  permitting 
schemes;  for  instance,  a  new  or 
modified  major  source  may  have  to 
comply  with  both  nonattainment  New 
Source  Review  and  Prevention  of 
Significant  Deterioration  ("PSD") 
permitting  programs.  In  fact,  in  some 
locations  in  California,  the 
nonattainment  program  is  administered 
by  the  local  agency  and  the  PSD 
program  is  administered  by  EPA. 
Second,  EPA  does  not  anticipate  that 
major  agricultural  sources  covered  by 
the  federal  part  71  program  will  also  be 
subject  to  a  local  part  70  program. 

Finally,  we  note  that  it  is  EPA's 
preference  for  the  State  and  the  local  air 
districts  to  be  the  permitting  authorities 
for  the  agricultural  sources  affected  by 
today's  rule.  If  and  when  these  agencies 
have  the  ability  to  administer  and 
enforce  the  title  V  program  as  required 
by  the  Act  and  its  implementing 
regulations,  EPA  intends  to  take  the 
actions  necessary  to  hand  regulatory 
authority  over  these  sources  to  the  State 
and  local  air  agencies. 

Comment  2:  One  commenter  claims 
that  EPA's  proposed  action  is 
inconsistent  with  40  CFR  §  71.4(f). 
According  to  the  conunenter,  section 
71.4(f)  does  not  authorize  a  permitting 
authority  to  be  subject  to  portions  of  a 
part  71  program.  This  commenter  also 
states  that  section  71.4(f)  contemplates 
borrowing  from  a  state  program  to 


implement  a  federal  program,  not  vice 
versa.  To  be  lawful,  the  commenter 
continues.  EPA's  action  should 
completely  withdraw  approval  of  the 
California  air  districts'  part  70  programs 
and  implement  a  part  71  program 
covering  all  sources  within  the  air 
districts'  geographic  area;  EPA  could 
then  borrow  portions  of  California's 
former  part  70  program  to  help 
implement  the  new  federal  part  71 
program. 

Response:  We  disagree  with  the 
commenter's  statement,  as  our  action  is 
consistent  with  our  authority  in  part  71. 
Section  71.4(0  describes  EPA's 
discretionary  authority  for  issuing 
permits  to  individual  sources,  which  we 
may  do  under  "any  or  all  of  the 
provisions  of  [part  71]  *  *   *  or  [after 
appropriate  rulemaking,  under  ]  *   *  * 
portions  of  a  state  or  Tribal  permit 
program  in  combination  with  the 
provisions  of  [part  71]."  By  our  action 
today,  EPA  intends  to  issue  permits  to 
state-exempt  major  stationar)' 
agricultural  sources  under  the 
provisions  of  part  71.  We  do  not  believe 
at  this  time  that  additional  rulemaking 
to  adopt  portions  of  the  California 
programs  will  be  necessary  to  complete 
this  process.  In  addition,  contrary  to  the 
comment,  our  action  today  does  not 
require  us  to  "borrow"  from  a  federal 
program  to  implement  a  state  program. 
As  explained  elsewhere  in  this  notice, 
we  are  not  implementing  a  state 
program;  rather,  we  are  using  our 
authority  under  section  502(i)  of  the  Act 
and  40  CFR  71.4(c)  to  implement  a 
Federal  operating  permits  program 
where  a  state  has  failed  to  adequately 
administer  and  enforce  its  own  state 
operating  permits  program. 

Comment  3:  One  commenter  notes 
that  EPA's  action  is  inconsistent  with 
the  timing  requirements  of  title  V.  The 
commenter  contends  that  EPA's  action 
should  be  governed  by  40  CFR  70.10(a) 
("Failure  to  submit  an  approvable 
program"),  not.  as  EPA  has  proposed,  40 
CFR  70.10(b)  ("Failure  to  adequately 
administer  or  enforce")  and  (c) 
("Criteria  for  withdrawal  of  State 
programs").  The  commenter  claims  that 
if  EPA  were  proceeding  under  40  CFR 
70.10(a),  rather  than  70.10(b)  and  (c), 
California  would  have  had  18  months  to 
correct  the  deficiency  before  mandatory 
sanctions  would  apply,  and  a  part  71 
program  for  California  would  not  be 
effective  until  June  1.  2003.  The 
commenter  states  that  according  to 
EPA's  current  view  of  section  42310(e), 
California  never  submitted  an 
approvable  program;  therefore,  EPA 
should  have  disapproved  the  programs 
and  allowed  California's  interim 
approvals  to  expire. 


Response:  We  disagree  with  the 
comment  and  believe  that  today's  action 
is  an  appropriate  exercise  of  our 
authority  under  40  CFR  70.10(b)  and  (c) 
and  that  the  timing  of  sanctions  and  a 
federal  program  are  consistent  with  the 
Act  and  our  regulations.  The  provisions 
of  40  CFR  71.4(a)(2)  explain  that  the 
effective  date  of  a  federal  operating 
permit  program  will  be  the  date  of 
expiration  of  interim  approval  of  a  state 
program.  The  expiration  date  of  the 
interim  approvals  for  California's  title  V 
programs  was  December  1,  2001: 
therefore,  if  EPA  had  allowed  the 
interim  approvals  to  expire,  the  effective 
date  of  a  federal  operating  permits 
program  would  have  been  December  1 , 
2001  (not,  as  the  commenter  suggests, 
June  1,  2003),  and  EPA  would  have  been 
required  to  set  the  due  date  for 
applications  no  later  than  December  1. 
2002. 

To  the  extent  the  comment  should  be 
read  as  stating  that  EPA  should  have 
made  a  finding  that  the  California  air 
districts  had  failed  to  submit  fully- 
approvable  programs  or  required 
revisions  thereto,  we  believe  that  such 
a  comment  would  have  been  more 
appropriately  raised  during  the 
rulemaking  we  took  approximately  one 
year  ago  in  which  we  proposed  and 
finalized  action  on  the  submitted 
programs  bv  granting  them  full 
approval.  See  e.g.,  66  FR  53354;  66  FR 
63503.  In  that  rulemaking.  EPA  allowed 
the  public  an  adequate  opportunity  to 
comment  on  our  action  with  respect  to 
the  California  air  districts'  submittals. 
After  we  took  action  granting  full 
approval,  several  entities  challenged  our 
action  by  filing  petitions  for  review  with 
the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit.  This  particular  commenter, 
however,  did  not  petition  the  court  for 
review  of  our  action  to  approve  the 
submitted  programs  rather  than  making 
a  finding  of  failure  to  submit  an 
approvable  program. 

Comment  4:  One  commenter  claims 
'that  the  timeline  in  40  CFR  70.4(i)(l) 
should  govern  EPA's  action  because  the 
agricultural  permitting  exemption  is 
actually  an  issue  of  adequate  legal 
authority.  The  commenter  contends  that 
if  a  permitting  authority  lacks  legal 
authority  to  make  a  necessary  revision, 
40  CFR  70.4(i)(l)  gives  a  permitting 
authority  two  years  to  make  the 
revisions. 

Response:  We  disagree  with  the 
commenter  because  we  believe  that  our 
action  is  an  appropriate  exercise  of  our 
authority  under  40  CFR  70.10(b)  and  (c). 
Section  70.4(i)(l)  states,  in  part:  "The 
program  shall  be  revised  *   *   *  within 
2  years  if  the  State  demonstrates  that 
additional  legal  authority  is  necessary  to 
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make  the  program  revision."  Thus,  this 
section  allows,  but  does  not  require. 
EPA  to  grant  a  State  up  to  two  years  to 
revise  the  deficient  part  70  program. 
See.  e.g..  Part  70  NPRM.  56  FR  21712, 
21731  (May  10.  1991)  (The  Agency 
might  set  a  longer  time  up  to  2  years 
where  legislative  action  is  required  at 
the  State  level  to  address  problems") 
(emphasis  added):  Part  70  NFRKl.  57  PR 
32250.  32271  (July  21.  1992)  ("If  the 
State  demonstrates  that  additional  legal 
authoritv  is  necessary'  to  correct  the 
deficiency,  the  period  may  be  extended 
up  to  2  vears")  (emphasis  added). 

Moreover,  this  provision  must  be  read 
in  conjunction  with  40  CFR  70  10. 
which  allows  EPA  to  withdraw  apprt)Vdl 
of  the  program  (or  a  portion  of  the 
program)  90  days  after  issuing  a  Notice 
of  Deficiencv  to  the  state,  if  the  state 
fails  to  take  significant  action  to  correct 
the  deficiencv  within  that  90-day 
period.  EPA  interprets  40  CFR  70.4(i)(l) 
as  placing  an  outer  limit  on  the  amount 
of  time  that  EPA  may  give  to  a  state  to 
take  the  necessary  steps  to  supply 
additional  legal  authority  EP.\  does  not 
agree  with  the  commenter  that  40  CFR 
70.4(i)(l)  demands  that  EP.^  allow  any 
state  a  full  two  years  to  correct  a  legal 
deficiency  without  regard  to  the  tacts 
and  circumstances  surrounding  the 
issue. 

In  addition,  it  would  not  be 
appropriate  to  give  the  State  another  full 
two  vears  in  this  instance  First,  we  note 
that  the  State  of  (California  has  made  no 
demonstration  to  EPA  that  two  years  is 
necessarv'  to  correct  the  deficiency  we 
have  identified.  In  certain  instances, 
two  years  might  be  necessary  for  a  state 
to  address  a  shortcoming  in  the 
legislation  relied  upon  for 
administration  or  enforcement  of  a 
states  title  V  program.  For  example, 
EPA  is  aware  that  some  state  legislatures 
meet  onlv  every  other  vear  States  with 
such  a  legislative  calendar  might  he  able 
to  demonstrate  to  EP.A  that  two  years  is 
necessar\'  to  provide  additional  legal 
authoritv.  California's  legislature, 
however,  is  in  session  throughout  the 
year,  except  for  various  relatively 
limited  periods  of  recess.-  EPA's  Notice 
of  Deficiencv  was  issued  in  Mav  2002 
and  efforts  were  under  way  to  repeal  the 
agricultural  permitting  exemption 
before  Augu.st  31.  which  was  the  last 
dav  for  each  house  to  pass  bills  for  the 
2002  legislative  session.  The  commenter 
•  did  not  provide  a  reason  why  the  State 
might  require  a  full  two  years  to  correct 
the  problem  we  identified  in  our  Notice 
of  Deficiencv  Given  the  state's 


-  The  ( .dilfornia  l^ogislature's  calendar  may  bf 
consulted  at  http  llwyrv,  hginfo  ca.gov/ 
legislative  calendar  html. 


legislative  calendar,  we  believe  that  it  is 
feasible  for  the  California  Legislature  to 
supply  the  additional  authority  in  a 
time  frame  less  than  two  years. 

Second,  we  informed  California  more 
than  six  years  ago  that  the  agricultural 
exemption  (which  has  existed  in  the 
Health  and  Safety  Code  since  the  late 
1970's)  was  a  defect  in  the  program  that 
required  correction.  Indeed,  the 
California  Attorney  General  identified 
the  exemption  as  defect  in  the  state's 
legal  authority  in  the  legal  opinion  the 
State  submitted  with  the  original 
programs  in  the  early  1990's.  In 
addition.  EPA's  proposed  and  final 
interim  approval  notices  in  the  mid- 
1990's  confirmed  that  the  defect  would 
have  to  be  corrected  in  order  for  the 
state's  programs  to  secure  full  approval 
Thus,  the  State's  long-standing 
awareness  of  this  issue  also  weighs  in 
favor  of  our  invoking  our  discretion 
inherent  in  the  part  70  regulations  to 
establish  a  time  frame  for  legislative 
action  that  is  less  than  two  years. 

Comment  5:  One  commenter  argues 
that  EPA  has  overreached  in  defining 
"significant  action"  by  requiring  action 
that  must  be  taken  within  90  days  to 
avoid  40  CFR  70.10(b)(2)  sanctions.  The 
commenter  contends  that  40  CFR 
70.10(b)  allows  California  18  months  to 
revise  or  repeal  the  agricultural 
exemption  before  sanctions  or 
implementation  of  a  part  71  program 
may  occur  The  commenter  continues 
that  EPA's  NOD  and  proposed  rule, 
however,  improperly  treat  complete 
correction  of  the  identified  deficiency  as 
the  "significant  action"  that  California 
must  take  within  90  days.  The 
commenter  notes  that  other  EPA  NODs 
have  distinguished  between  the 
"significant  action  "  and  actual 
correction  of  the  identified  deficiencies. 
Finallv.  the  commenter  states  that  EPA 
is  also  unreasonable  to  expect  a  state 
law  to  be  revised  or  repealed  in  90  days 
because  generally,  the  legislative 
process  required  to  revise  or  repeal  a 
statute  under  California  law  cannot  be 
completed  in  90  days 

Response:  We  disagree  with  the 
comment  for  several  reasons  First,  EPA 
is  not  aware  of  any  significant  action 
taken  by  the  State  of  California  to  assure 
adequate  administration  and 
enforcement  of  the  title  V  program 
during  the  90-dav  period  provided,  and 
none  of  the  commenters  provided  any 
evidence  that  the  State  took  a 
"significant  action"  within  that  time 
frame  that  EPA  should  consider  as  such. 
Thus,  even  if  we  had  not  specifically 
identified  removal  of  the  exemption  as 
the  necessarv  "significant  action.  "  no 
"significant  action"  occurred  within  the 
90  days  provided  for  in  the  regulations. 


.    Morever,  the  Clean  Air  Act  and  EPA's 
regulations  do  not  require  us  to 
distinguish  the  "significant  action"  a 
state  must  take  within  90  days  from  the 
actual  correction  that  must  occur.  The 
fact  that  we  may  have  given  a  different 
State  with  different  deficiencies  and 
facts  a  different  timeline  does  not 
indicate  that  our  actions  here  were 
unlawful.  In  fact,  the  existence  of 
statutory  and  regulatory  authorities  for 
discretionary  sanctions  demonstrate  that 
no  such  distinction  is  required.  For  the 
reasons  stated  earlier  (e.g..  the  State's 
longstanding  knowledge  the  exemption 
was  a  problem;  the  legislature's 
calendar),  we  believe  it  was  reasonable 
for  us  to  identify  removal  of  the 
exemption  as  the  significant  action  in 
the  NOD. 

The  comment  suggests  that  a 
distinction  is  essential  because  it 
entitles  the  state  to  an  18-month  period 
following  the  issuance  of  an  NOD  to 
completely  correct  the  issue  during 
which  time  the  state  is  insulated  from 
the  imposition  of  sanctions.  However, 
section  502(i)(l)  of  the  Act  and  our 
implementing  regulations  authorize  us 
to  impose  discretionary  sanctions  earlier 
than  18  months  after  notifying  the  state 
of  the  deficiencv.  42  U.S.C.  7661a(i)(l); 
40  CFR  70.10(bj(2)(ii)  and  (iii).  Thus, 
the  suggestion  that  the  State 
automatically  has  18  months  during 
which  it  is  "insulated"  from  sanctions 
before  it  must  correct  the  deficiency  is 
premised  on  a  false  assumption,  since 
the  State  enjoys  no  18-month  period  of 
insulation.  Finally,  we  note  that  EPA 
has  not  imposed  discretionary  sanctions 
against  California;  rather,  our  NOD 
started  an  18-month  clock,  expiration  of 
which  would  result  in  mandatory 
sanctions  if  the  State  has  not  corrected 
the  deficiencv  we  identified.  See  67  FR 
35990  (May  22.  2002). 

Comment  6:  One  commenter  contends 
that  in  a  variety  of  prior 
correspondence,  EPA  has  acknowledged 
that  there  are  unique  issues  regarding 
the  application  of  title  V  to  agricultural 
operations  and  claims  that  the  proposed 
rule  ignores  these  previously 
acknowledged  positions  regarding 
agriculture's  unique  position.  The 
commenter  also  claims  that  EPA's 
proposed  action  breaches  our  1998 
Memorandum  of  Understanding  (MOU) 
with  the  U.S.  Department  of  Agricuhure 
(USDA)  where  the  agencies  agreed  to 
confer  on  agricultural  air  quality  issues. 

Response:  EPA  agrees  that  agriculture 
is  a  unique  industry  and  that  the 
application  of  title  V  for  this  industry 
poses  some  special  challenges.  Section 
502(a)  of  the  Clean  Air  Act  (CAA  or  the 
Act),  however,  requires  that  a  title  V 
permitting  program  apply  to  every  major 
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source;  it  does  not  provide  for  an 
exemption  based  on  the  unique 
characteristics  of  the  agricultural 
industry.  As  discussed  in  more  detail 
below,  the  unique  aspects^  of  the 
agricultural  industry  can  and  will  be 
addressed  in  how  the  title  V  program  is 
implemented. 

With  respect  to  the  correspondence 
from  Agency  officials  submitted  by  the 
commenter,  we  believe  that  in  some 
cases  the  commenter  misunderstood  the 
meaning  of  the  letters  cited,  and  in  other 
instances  EPA's  position  has  evolved 
from  the  time  the  letter  was  written.  For 
example,  the  commenter  references 
several  EPA  letters  from  the  mid-1990s 
explaining  that  a  source's  fugitive 
criteria  pollutant  emissions  (such  as 
fugitive  dust)  do  not  count  when 
determining  whether  a  source  is  subject 
to  title  V  permitting  requirements. 
Although  EPA  has  not  changed  its 
position  on  this  issue,  the  commenter 
appears  to  have  misinterpreted  these 
letters  as  assurances  from  EPA  that 
agricultural  sources  would  not  be 
subject  to  title  V  at  all.  Non-fugitive 
emissions  from  stationary  agricultural 
sources,  however,  do  count  toward  title 
V  applicability  determinations.  Thus, 
putting  into  place  a  title  V  program  that 
considers  non-fugitive  emissions  for 
applicability  purposes  is  consistent  with 
the  correspondence  cited  by  the 
commenter. 

In  other  letters  referenced  by  the 
commenter,  EPA  officials  committed  to 
working  with  the  USDA  on  agricultural 
emissions  issues  and  acknowledged  the 
lack  of  sound  emission  factors  for 
animal  agriculture.  EPA  disagrees  that 
our  proposed  rule  somehow  negates  the 
MOU  between  our  Agency  and  the 
USDA.  EPA  has  conferred,  and 
continues  to  confer,  with  USDA  in  an 
effort  to  develop  a  reasonable  approach 
for  implementing  the  title  V  program  for 
major  agriculturad  sources.  We  will 
continue  to  work  with  USDA  on  a  host 
of  issues  related  to  the  identification  of 
major  agricultural  sources  and  the 
appropriate  permitting  of  these  sources 
under  title  V  of  the  CAA. 

Comment  7:  Several  commenters 
argue  that  emission  factors  and  other 
data  used  by  enviroimiental  groups  to 
argue  that  there  are  major  agricultural 
soiurces  in  California  are  outdated  and 
inaccurate.  They  contend  that  there  is 
very  little  data  on  emissions  from 
agricultural  practices  and  those  data  are 
unreliable;  therefore,  they  conclude,  it  is 
inappropriate  to  regulate  these  sources 
under  title  V  at  this  time.  Commenters 
state  that,  in  December  2001,  EPA 
admitted  that  reliable  data  and  a 
complete  inventory  of  emissions  from 
agricultiu'al  operations  were  not 


available  and  supported  deferred 
implementation  for  a  three-year  period. 
They  argue  that  this  three-year  deferral 
period  is  necessary  to  make  informed 
and  scientifically  sound  determinations 
as  to  agricultural  emission  inventories. 

Response:  As  noted  above,  section 
502(a]  of  the  Clean  Air  Act  specifically 
prohibits  EPA  from  exempting  major 
soiut:es  of  air  pollution  from  title  V. 
California  has  had  numerous 
opportunities  over  several  years  to 
demonstrate  that  there  are  no  major 
agricultural  sources  in  California  and 
has  failed  to  do  so.  Thus,  EPA's  final 
action  today  is  necessary  to  lay  the  legal 
groundwork  for  the  permitting  of  major 
stationary  agricultural  sources  in 
California,  where  the  local  permitting 
authorities  are  restricted  by  State  law 
from  issuing  permits  to  such  sources. 
Thus,  while  we  may  agree  that  data 
regarding  emission  factors  could  be 
better  in  three  years,  implementation  of 
the  title  V  permitting  program  for  major 
stationary  agricultural  sources  must 
move  ahead  based  on  the  best  data 
available  at  this  time. 

Nonetheless,  EPA's  approach  for 
implementing  the  title  V  program  for 
major  agricultural  sources  does,  and 
will  continue  to,  address  concerns 
regarding  emissions  data.  For  example, 
today's  action  calls  for  applications 
from  state-exempt  stationary 
agricultural  sources  that  are  major  due 
to  emissions  from  diesel-powered 
engines  first,  to  be  followed 
approximately  3  months  later  by 
applications  from  emy  other  state- 
exempt  major  stationary  agricultural 
sources.  This  staggered  application 
deadline  is  based,  in  part,  upon  the  fact 
that  more  and  better  data  are  available 
with  respect  to  emissions  from 
agricultural  engines  than  are  available 
for  other  potentially  major  agricultural 
sources,  such  as  Concentrated  Animal 
Feeding  Operations  (CAFOs). 
Agricultural  sources  using  stationary 
diesel  engines  have  more  than  enough 
information  available  to  them  to 
determine  whether  they  are  subject  to 
title  V  based  on  emissions  from  these 
engines.  Both  EPA  and  the  State  of 
California  have  valid  emission  factors 
that  can  be  used  to  calculate  diesel 
engine  emissions  based  on  such 
considerations  as  the  engine  age,  size, 
load  factor,  and  annual  hours  of 
operation  or  fuel  usage. 

With  respect  to  other  potential  major 
agricultural  sources  of  air  pollution, 
EPA  agrees  that  the  level  of  information 
available  is  not  as  robust  as  it  is  for 
agricultural  engines.  For  example, 
emissions  from  large  animal  feeding 
operations  (e.g.;  dairies,  poultry 
operations,  swine  facilities)  are  not  as 


well  characterized  as  are  those  from 
diesel  agricultural  engines.  Although  we 
acknowledge  that  implementation  of 
title  V  must  commence  before  concerns 
regarding  data  are  fully  resolved,  we 
anticipate  that  the  results  of  a  study  by 
the  National  Academy  of  Sciences 
(NAS),  "The  Scientific  Basis  for 
Estimating  Emissions  from  Animal 
Feeding  Operations"  will  be 
instrumental  to  the  Agency  in  making 
the  necessary  implementation  policy 
decisions.  This  study,  which  has 
received  funding  and  support  from  both 
the  EPA  and  USDA,  is  intended  to 
assess  "the  scientific  issues  involved  in 
estimating  air  emissions  from  individual 
animal  feeding  operations  (swine,  beef, 
dairy,  and  poultry)  as  related  to  current 
animal  production  systems  and 
practices  in  the  United  States."  The 
Agency  will  continue  its  commitment  to 
working  closely  with  our  sister  federal 
agency,  USDA,  as  we  evaluate  the  NAS 
findings  and  results  from  other  ongoing 
research  efforts,  and  develop  specific 
guidance  for  the  implementation  of  the 
title  V  permitting  program  for  animal 
agriculture.  The  additional  guidance, 
which  EPA  will  make  widely  available 
through  direct  outreach  to  potentially 
subject  sources  and  through  other 
means,  will  provide  clearer  direction  as 
to  the  types  and  sizes  of  operations  that 
are  presumptively  major  under  the  title 
V  program. 

Comment  S:  One  commenter  stated 
that  there  is  a  lack  of  clarity  in  EPA's 
proposed  rule  as  to  which  operations  or 
agricultural  activities  meet  the 
definition  of  "major  source." 
Specifically  regarding  dairies,  the 
conunenter  argued  that  there  is  no 
reliable  scientific  basis  at  present  for 
determining  air  emissions  from  these 
operations,  and  that  California's 
estimates  for  ROGs/VOCs  from  dairies 
have  been  thoroughly  discounted  in  the 
regulatory  and  scientific  community. 

Response:  This  comment  is  similar  to 
Comment  7  in  that  it,  in  part,  argues  that 
scientific  information  is  not  available  to 
determine  whether  agricultural  sources 
are  major  sources  under  title  V.  To  the 
extent  the  comment  is  raising  this 
concern,  please  see  our  response  to 
Comment  7. 

As  a  general  matter,  it  is  a  source's 
responsibility  to  determine  whether  it  is 
a  major  source  subject  to  permitting 
requirements.  Nonetheless,  we  agree 
that  agricultural  sources  in  California 
may  not  be  familiar  with  this  process 
and  we  intend  to  provide  additional 
guidance  over  the  next  several  months. 

As  for  the  comment  that  the  proposed 
withdrawal  notice  was  unclear  in 
explaining  which  sources  may  be 
subject  to  title  V.  EPA  disagrees.  EPA 
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has  provided  information  regarding  the 
types  of  agricultural  sources  that  may  be 
suhject  to  title  V  rt^quirements.  as  well 
as  mformation  about  certain  activities 
that  are  not  subject  to  the  program.  For 
example,  stationary  diesel  irrigation 
engines  are  subject  to  title  V  permitting 
if  their  emissions  alone,  or  in 
combination  with  other  stationary 
source  emissions  at  the  same  cnntiguous 
or  adjacent  site,  rise  above  the  title  V 
threshold  for  the  area  in  whi(  h  thev  are 
located,  in  addition.  EPA  has  made  clear 
that,  pursuant  to  our  existing 
regulations,  nonroad  engines  are  not 
required  to  be  permitted,  and  fugitive 
emissions  of  criteria  pollutants  (such  as 
fugitive  dust)  are  not  considered  in 
determining  a  sources  title  V 
applicability 

In  addition,  a  September  2001  letter 
submitted  to  EPA  by  CARB  Executive 
Officer  Michael  P.  Kenny  describes 
numerous  agricultural  emission  sources 
in  California  that  are  already  subject  to 
permitting.  Post-harvest,  out-of-field 
agricultural  activities  surh  as 
fumigatiiin,  ginning,  milling,  drviiig. 
and  refining  are  not  exempt  under 
California  law  and  are  subject  to 
permitting  requirements,  including  title 
V  These  sources  are  not,  therefore, 
subject  to  part  71  permitting  by  EPA. 

Moreover,  we  also  note  that  the  part 
71  program  that  applies  once  the  partial 
withdrawal  takes  effect  applies  oiilv  td 
sources  that  vvt-re  exempt  undf-r  the 
state  agricultural  exemption  Thus,  it  is 
likelv  that  sources  know  whether  they 
were  covered  by  the  state  exemption  in 
the  past  and,  therefore,  that  thev  mav 
need  to  determine  whether  thev  are  a 
major  source  for  the  part  71  program. 

With  respect  to  the  ROG  emission 
factor  currently  used  by  the  Slate  of 
California  to  estimate  dairy  emissions, 
we  acknowledge  that  there  have  been  a 
number  of  concerns  recently  raised 
regarding  the  validity  of  the  factor  and 
the  appropriateness  of  its  use  tf) 
characterize  emissions  from  dairies. 
However,  this  factor  has  bfH?n  relied 
upon  for  regulatory  analysis  bv  the  State 
and  EPA  considers  it  to  be  part  oi  the 
existing  data  that  are  currently  under 
review  by  the  MAS.  Also,  as  we 
previously  noted,  EPA  expects  to  take 
into  account  the  final  NAS  report,  as 
well  as  the  results  of  other  relevant 
research  efforts,  in  making 
determinations  regarding  the 
appropriate  emission  factors  for  various 
types  of  animal  agriculture,  including 
dairies,  sufficiently  far  in  advance  of  the 
permit  application  deadline  for  subject 
sources. 

Comment  9  One  commenter  argues 
that  multiple  agricultural  sources 
should  not  be  grouped  together  as  one 


source  The  commenter  contends  that 
irrigation  pumps  should  be  classified 
separately  from  other  farming  activities 
because  "water  mining"  has  a  distinct 
standard  industrial  classification  (SIC) 
(  ode.  Another  commenter  urges  EPA  to 
develop  a  definition  of  "source"  for  title 
V  that  results  in  each  individual  diesel 
pump  engine  being  a  separate  source. 
Response:  These  issues  all  address 
hi)w  EPA  should  implement  the  part  71 
()rogram  that  will  become  effective  once 
the  partial  withdrawal  occurs.  They  do 
not  address  the  issue  before  EPA  in  this 
action,  which  is  whether  to  partially 
withdraw  approval  of  the  California  part 

70  programs  and  imp(jse  a  federal  part 

71  program  for  state-exempt  major 
stationary  agricultural  sources  at  this 
time. 

EPA  is  working  with  the  HSDA  to 
determine  how  to  best  implement  the 
part  71  program  for  agricultural  sources. 
We  will  consider  these  comments  as  we 
move  forward  and  develop  our 
implementation  strategy.  The  Agency 
will  t)e  providing  more  specific 
guidance  on  this  subject  sufficiently  far 
in  advance  of  the  permit  application 
deadlines  to  allow  sources  to  determine 
and  meet  their  permitting  obligations. 

Cnmnwnt  11)  Some  commenters  note 
that  many  irrigation  pumps  are  non- 
road  engines  and  are  therefore  excluded 
from  the  definiti(jn  of  stationary  source. 
Another  commenter  asserts  that  many 
potential  emission  sources  at  dairies 
should  be  considered  mobile  sources, 
and  thus  not  counted  for  major  source 
applicability  purposes. 

Response  EPA  agrees  that  emissions 
from  engines  that  meet  the  "nonroad 
engine"  definition  at  40  CFR  89.2  are 
not  considered  stationary  source 
emissions  and  would  not  be  regulated 
by  title  V   Irrigation  pumps  that  meet 
the  40  CFR  8M.2  definition  of  a  nonroad 
engine  would  be  those  internal 
combustion  engines  that  are  "portable 
or  transportable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
from  one  location  to  another.  Indicia  of 
transportability  include,  but  are  not 
limited  to.  wheels,  skids,  carrying 
handles,  dolly,  trailer,  or  platform." 
EPAs  regulations  further  clarify  that 
portable  or  transportable  engines  would 
be  considered  stationary  (as  opposed  to 
nonroad)  if  the  engine  remains  at  a 
location  (i.e.,  any  single  site  at  a 
building,  structure,  facility,  or 
installation)  "for  more  than  12 
consecutive  months  or  a  shorter  period 
of  time  for  an  engine  located  at  a 
seasonal  source."  Although  EPA  agrees 
that  some  irrigation  pumps  would  meet 
the  40  CFR  89.2  nonroad  engine 
definition,  others  would  not  meet  this 
definition  under  the  current  rules. 


The  commenter  that  asserts  that  many 
potential  emission  sources  at  dairies 
should  be  considered  mobile  did  not 
provide  any  specific  examples  of  the 
types  of  emission  sources  at  dairies  that 
thev  consider  to  be  "mobile  sources." 
This  term  is  typically  used  to  describe 
a  wide  variety  of  vehicles,  engines,  and 
equipment  that  generate  air  pollution 
and  that  move,  or  can  be  moved,  from 
place  to  place.  'On-road, "  or  highway, 
sources  include  vehicles  used  on  roads 
for  transportation  of  passengers  or 
freight.  "Nonroad."  (also  called  "off- 
road")  sources  include  vehicles, 
engines,  and  equipment  used  for 
construction,  agriculture,  transportation, 
recreation,  and  many  other  purposes. 
The  title  V  program  is  a  stationary 
source  permitting  program  and  does  not, 
therefore,  require  the  permitting  of 
mobile  sources.  Emissions  from  any 
mobile  source  at  dairies  (or  at  any  other 
potentially  major  agricultural  facility) 
are  not  regulated  by  title  V. 

Comment  1 1 .  One  commenter  argues 
that  CAFOs  are  indirect  sources  of 
emissions,  rather  than  stationary 
sources,  and  thus  are  not  subject  to  title 
V  permitting  requirements.  The 
commenter  notes  that  the  Clean  Air  Act 
defines  an  indirect  source  as  "a  facility, 
building,  structure,  installation,  real 
property,  road  or  highway  which 
attracts,  or  may  attract,  mobile  sources 
of  pollution."  Thus,  the  commenter 
continues,  similar  to  a  highway  or  a 
parking  lot.  a  CAFO  itself  emits  nothing: 
rather,  it  is  the  cows  that  are  housed  in 
barns  and  other  structures  that  create 
organic  emissions,  not  the  facility  itself 
Furthermore,  the  commenter  argues,  the 
cattle  located  in  a  CAFO  may  be 
analogized  to  the  automobiles  on  a 
highway  or  in  a  parking  lot;  their 
emissions  potentially  make  the  CAFO 
an  indirect  source  of  emissions. 

Response:  EPA  disagrees  that  CAFOs 
are  indirect,  as  opposed  to  stationary, 
sources.  The  definition  of  "indirect 
source"  cited  bv  the  commenter  is 
located  in  section  1 10(a)(5KC)  of  the  Act 
and  applies  only  to  that  paragraph, 
which  addresses  State  Implementation 
Plans  for  indirect  source  review 
programs.  The  appropriate  portion  of 
the  statute  to  consult  for  title  V 
purposes  is  section  302(z)  of  the  Act, 
which  defines  the  term  "stationary 
source"  as  "generally  any  source  of  an 
air  pollutant  except  those  emissions 
resulting  directly  from  an  internal 
combustion  engine  for  transportation 
purposes  or  from  a  nonroad  engine  or 
nonroad  vehicle."  Section  71.2  defines 
"stationary  source"  as  "any  building, 
structure,  facility,  or  installation  that 
emits  or  may  emit  any  regulated  air 
pollutant  or  any  pollutant  listed  under 
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section  112(b)  of  the  Act."  CAFOs 
plainly  fit  the  definition  of  stationary 
source  imder  section  302(z)  of  the  CAA 
and  the  title  V  regulations. 

EPA  also  disagrees  with  the 
commenter's  assertion  that  "a  CAFO 
itself  emits  nothing."  CAFOs  directly 
emit  a  variety  of  air  pollutants  from 
waste  storage  lagoons,  bams,  and  other 
buildings,  structures,  and  facilities 
where  animals  are  confined.  Moreover, 
we  note  that  cows  are  not  mobile 
sources  regulated  imder  title  II  of  the 
Act. 

Comment  12:  One  commenter  argues 
that  the  emissions  from  many 
operational  practices  and  components  of 
dairies  are  fugitive  emissions  and  thus 
not  subject  to  title  V.  Another 
commenter  argues  that  emissions  from 
certain  CAFO  sources  [e.g.,  waste 
lagoons,  hog  bams,  and  poultry  houses) 
are  not  fugitive  and  should  be  included 
in  determining  major  source  status.  The 
commenter  submitted  several  Agency 
documents  discussing  precedents  and 
existing  guidance  relevant  to  the 
definition  of  "fugitive  emissions"  for 
purposes  of  title  V.3 

Response:  EPA  agrees  that  any  criteria 
pollutant  emissions  that  are  fugitive, 
even  if  emitted  by  a  stationary  source, 
would  not  count  toward  determination 
of  major  soiu-ce  status.  See  40  CFR  71.2 
(definition  of  "major  source").  Thus, 
fugitive  dust  emissions  from  a  dairy  (or 
other  livestock  or  crop-producing 
operation)  are  not  counted  for  title  V 
applicability. 

Section  71.2  defines  "fugitive 
emissions"  as  "those  emissions  which 
could  not  reasonably  pass  through  a 
stack,  chimney,  vent,  or  other 
functionally-equivalent  opening."  Some 
of  the  concepts  regarding  fugitive 
emissions  articulated  in  the  EPA 
documents  cited  by  commenters  are:  (1) 
Emissions  which  are  actually  collected 
are  not  fugitive  emissions;  (2)  where 
emissions  are  not  actually  collected  at  a 
particular  site,  the  determination  as  to 
whether  emissions  are  fugitive  or  not 
should  be  made  by  the  permitting 
authority  on  a  case-by-case  basis, 
depending  on  the  specific  factual 
circumstances  present;  (3)  in 


'  See.  p.g..  memorandum  from  Thomas  C.  Curran. 
Director,  Information  Transfer  and  Program 
Integration  Division,  to  Judith  M,  Katz,  Director.  Air 
Protection  Division.  EPA  Region  III.  entitled 
"Interpretation  of  the  Definition  of  Fugitive 
Emissions  in  Parts  70  and  71."  dated  February  10, 
1999.  memorandum  from  Lydia  Wegman.  Deputy 
Director.  OAQPS.  to  EPA  Regional  Air  Directors, 
entitled  "Consideration  of  Fugitive  Emissions  in 
Major  Source  Determinations."  dated  March  8. 
1994.  and  memorandum  from  John  S.  Seitz, 
Director.  OAQPS.  to  EPA  Regional  Air  Directors, 
entitled  "Classification  of  Emissions  from  Landfllls 
for  NSR  Applicability  Purposes."  dated  October  21. 
1994. 


determining  whether  emissions  could 
"reasonably  pass  through  a  stack, 
chinmey,  vent,  or  other  functionally- 
equivalent  opening,"  reasonableness 
should  be  construed  broadly  and  "the 
existence  of  collection  technology  in  use 
by  other  sources  in  a  source  category 
creates  a  presumption  that  collection  is 
reasonable;"  and  (4)  where  a  source  is 
not  actually  collecting  its  emissions  but 
there  is  a  presumption  that  it  is 
reasonable  for  them  to  do  so  (based  on 
such  collection  at  other,  similar 
sources),  a  permitting  authority  could 
consider  costs  in  determining  the 
validity  of  the  presumption. 

While  EPA  believes  that  these 
concepts  are  important  guideposts  for 
determining  the  presumptive  fugitive 
and  non-fugitive  emission  sources  at 
CAFOs,  EPA  is  not  making  such  policy 
decisions  in  this  rulemaking.  As  noted 
above,  EPA  intends  to  provide  more 
detailed  guidance  on  the 
implementation  of  the  title  V  permitting 
program  for  CAFOs  and  other  potential 
major  stationary  agricultural  sources. 

Comment  13:  One  commenter  asserts 
that  EPA  is  unfairly  applying  title  V  to 
agricultural  sources  only  in  California. 
The  commenter  argues  that  if  the 
Agency  is  going  to  focus  on  permitting 
agricultural  sources,  then  it  should 
adopt  a  comprehensive  approach  that 
applies  this  program  nationally,  not  just 
in  one  state. 

Response:  EPA  does  not  agree  that  we 
are  unfairly  applying  the  title  V 
permitting  program  requirements  to 
agricultural  sources  in  California.  The 
reason  EPA  is  taking  action  to  withdraw 
approval  of  the  portions  of  the 
California  title  V  programs  that  relate  to 
state-exempt  major  stationary 
agricultural  sources,  thereby  obligating 
the  Agency  to  implement  a  part  71 
federal  operating  permits  program  for 
these  sources,  is  that  California  state  law 
exempts  these  sources  from  permitting 
by  state  and  local  authorities.  Since 
other  states  do  not  have  such  an 
exemption,  title  V  permitting 
requirements  already  apply  to  any  major 
stationary  agricultural  sources  in  other 
states. ■•  In  addition,  as  noted  in  the 
September  2001  letter  from  CARB 
Executive  Officer  Michael  P.  Kenny, 
many  agricultural  emission  sources  in 
California  are  already  subject  to 
permitting.  Post-harvest,  out-of-field 


■*  The  one  exception  that  EPA  is  aware  of  is  the 
Stale  of  Oregon,  which  has  a  similar  permiltiiig 
exemption  in  their  state  law  However,  the  Oregon 
Attorney  CJeneral  issued  a  letter  confirming  that 
none  of  the  state-exempt  agricultural  operations  are 
subject  to  title  V  (/.p.,  none  of  these  operations  are 
major  sources  of  air  pollution).  EPA  Region  X 
granted  the  Oregon  title  V  program  full  approval  in 
1995, 


agricultural  activities  such  as 
fumigation,  ginning,  milling,  drying, 
and  refining  are  not  exempt  under 
California  law  and  are  subject  to 
permitting  requirements,  including  title 
V.  EPA's  final  rule  merely  extends  the 
title  V  permitting  requirements  to  all 
major  sources  of  air  pollution  in 
California,  as  required  bv  the  Clean  Air 
Act. 

Comment  14:  One  commenter 
suggests  that,  although  EPA's 
regulations  authorize  the  Agency  to 
establish  an  accelerated  schedule  for 
submittal  of  part  71  permit  applications, 
the  accelerated  schedule  is  not  realistic 
or  supportable  in  this  instance  because 
of  the  difficulty  in  estimating  emissions 
from  agricultural  sources.  The 
commenter  believes  that  EPA  should 
have  granted  all  sources  the  full  12 
months  to  apply  for  a  part  71  permit. 

Response:  EPA  does  not  agree  that  the 
application  schedule  established  in  our 
final  rule  is  "accelerated."  As  the 
commenter  notes,  40  CFR  71.5(a)(l)(i) 
provides  that  major  stationary  sources 
which  do  not  have  an  existing  operating 
permit  issued  by  a  State  (or  local 
permitting  authority)  under  an  approved 
part  70  program,  and  which  are 
applying  for  a  part  71  permit  for  the  first 
time,  must  submit  an  application  within 
12  months  after  becoming  subject  to  the 
permit  program  or  on  or  before  such 
earlier  date  as  the  permitting  authority 
may  establish.  Section  71.5(a)(l)(i) 
further  provides  that  sources  required  to 
submit  permit  applications  earlier  than 
12  months  after  becoming  subject  to  part 
71  must  be  notified  of  the  earlier 
submittal  date  at  least  6  months  in 
advance  of  the  date.  With  EPA's  final 
rule,  we  are  notifying  state-exempt 
major  stationary  agricultural  sources 
that  they  are  subject  to  part  71 
permitting  requirements  as  of  the 
effective  date  of  this  final  rule,  which 
provides  these  sources  at  least  6  months 
notice  from  the  effective  date.  In  fact. 
EPA  is  establishing  a  longer  application 
period  than  the  minimum  required  by 
our  regulations  for  some  agricultural 
sources  [i.e..  those  that  are  major  due  to 
emissions  other  than  from  stationary 
diesel  engines),^' 

Moreover.  40  CFR  71,4(i)  requires 
EPA  to  take  action  on  one-third  of  all 
applications  annually  over  a  period  not 
to  exceed  three  years  after  the  effective 
date  of  the  part  71  program.  If  we  did 
not  require  any  applications  until  the 
end  of  the  first  year,  we  would  not  be 
able  to  take  action  on  one-third  of  them 


'•  In  addition,  we  note    lat  if  we  had  allowed  the 
interim  approval  to  lap     due  lo  the  stale 
agricultural  exemption    ill  part  71  permit 
applications  would  hav  •  been  due  no  later  than 
December  1,  2002,  less  ihan  two  months  away. 
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annually  over  a  three-year  period  ami 
still  have  all  permits  issued  within  thret' 
years  of  the  effective  date  of  the  part  7 1 
program  Rather,  we  would  only  have 
taken  action  on  two-thirds  of  the 
applications  at  the  end  uf  three  years 
because  we  would  not  have  tjeen  able  to 
take  any  actions  during  the  first  year 
Thus,  it  was  appropriate  to  require  some 
applications  early  enough  into  the  first 
year  to  ensure  we  could  take  action  on 
one-third  within  12  months  of  the 
effective  date  of  the  program. 

Finally.  EPA  is  committing  to  provide 
additional  guidance  regarding 
applicability  and  implementation  of  the 
title  V  permitting  program  for  major 
stationar\'  agricultural  sources  well  in 
advance  of  the  actual  permit  application 
deadlines.  This  guidance  will  assist 
individual  sources  in  determining  their 
permitting  obligations,  and  will  help 
ensure  that  all  sources  that  are  required 
to  obtain  a  part  71  permit  are  able  to 
submit  their  applications  by  the 
appropriate  deadline. 

Commpnt  15  One  commenter  claims 
that  EPA  should  not  have  created  two 
separate  categories  for  permit 
applications.  In  particular,  the 
commenter  finds  EPA's  reference  to  any 
"remaining"  sources  (other  than 
stationarv'  diesel-powered  engines)  to  be 
unclear 

Response  lYie  Agency  does  not  agree 
that  the  part  71  permitting  strategy  for 
major  agricultural  sources  is  unclear  or 
that  we  erred  in  establishing  two 
separate  categories  for  permit 
application.  EPAs  final  rule  establishes 
a  clear  obligation  for  sources  with 
stationarv  diesel  engine  emissions  ,ibove 
the  major  soun.e  threshold  to  applv  for 
a  part  71  permit  by  the  earlier  deadline 
(May  2003).  State-exempt  stationary 
agricultural  sources  which  do  not  have 
such  emissions  above  the  major  source 
threshold,  but  which  are  otherwise 
major  sources  of  air  pollution,  would 
need  to  applv  by  the  later  applii  ation 
deadline  (August  2003)  The  specificj 
guidance  that  EPA  will  be  providing  in 
the  coming  months  on  applicability  and 
implementation  of  the  title  V  permitting 
program  for  major  stationary 
agricultural  soun:es  will  further  assist 
individual  sources  in  determining  their 
permitting  obligations,  as  well  as  the 
appropriate  deadline  they  must  meet 
As  noted  above.  EPA's  staggered 
application  deadlines  are  based,  in  part, 
upon  the  fact  that  more  and  better  data 
are  available  with  respect  to  emissions 
from  agricultural  engines  than  are 
available  for  other  potentially  major 
stationarv'  agricultural  sources  (such  as 
CAFOs).  Given  this  situation,  it  is 
appropriate  to  provide  some  additional 
time  for  the  submittal  of  applications 


from  sources  which  are  major  due  to 
emissions  other  than  from  stationary 
diesel  engines. 

Comment  16:  One  commenter  cites 
several  passages  from  the  June  2002 
Interim  Report  of  the  NAS  Committee 
on  Air  Emissions  from  Animal  Feeding 
Operations  and  suggests  that  given  the 
scientific  uncertainty  and  lack  of 
established  emission  factors  for  certain 
agricultural  emission  sources.  EPA 
should  provide  a  definitive  exemption, 
bv  regulation,  for  certain  categories  of 
agricultural  sources  until  such  time  as 
EPA  has  established  emission  factors. 
Response:  As  previously  noted,  the 
NAS  sfudv  of  air  emissions  from  animal 
feeding  operations,  which  is  expected  to 
be  issued  in  final  form  by  the  end  of 
2002,  will  be  instrumental  to  the 
Agency  in  making  the  necessar\'  policy 
decisi(ms  (such  as  identifying 
appropriate  emission  factors  or 
alternative  approaches  for  estimating 
emissions  for  various  animal 
agricultural  operations)  for 
implementing  the  title  V  permitting 
program  in  this  sector  EPA  does  not 
agre«  that  the  NAS'  interim  report 
provides  the  basis  to  exempt  any 
category  of  agricultural  source  from  the 
requirements  of  title  V  Also,  as  noted 
bv  other  commenters.  the  Clean  Air  Act 
does  not  authorize  any  exemption  from 
title  V  for  major  sources. 

Once  the  final  report  is  released,  the 
Agency  intends  to  carefully  evaluate  the 
NAS  findings  and  results,  as  well  as  the 
results  of  anv  other  relevant  research, 
and  develop  specific  guidance  for  the 
implementation  of  the  title  V  permitting 
program  for  animal  agriculture. 

Comment  1 7  Two  commenters  note 
that  title  V  must  apply  to  all  major 
sources,  with  one  commenter 
specifically  citing  section  502(a)  of  the 
Act  as  explicitly  prohibiting  the 
Administrator  from  exempting  any 
major  source  from  the  title  V  permitting 
requirements. 

Response:  We  agree  that  the  Clean  Air 
Act  does  not  provide  for  any  exemption 
from  title  V  permitting  for  major 
sources.  This  clear  prohibition 
compelled  the  Agency  to  find  the 
California  title  V  programs,  which 
exempt  certain  major  stationary- 
agricultural  sources,  deficient,  and  to 
take  action  to  partially  withdraw  title  V 
program  approval  in  the  State. 

Comment  18:  One  commenter  argues 
that  dairy,  chicken,  and  swine  CAFOs 
all  emit  significant  amounts  of  criteria 
air  pollutants,  including  ozone 
precursor  (V(X])  emissions.  The 
commenter  further  argues  that  the  fact 
that  many  sources  of  agricultural 
emissions  have  not  historically  been 
quantified  because  of  the  State's 


exemption  does  not  justify  continued 
regulatory  exemption  of  the  agricultural 
industry.  The  commenter  believes  there 
should  be  a  title  V  program 
implemented  for  CAFOs  in  California 
using  currently  available  data,  even 
while  more  research  is  conducted  to 
develop  a  more  rigorous  model.  Finally, 
the  commenter  notes  that  the  title  V 
permitting  process  itself  is  an  important 
vehicle  by  which  information  on 
agricultural  source  emissions  can  be 
gathered. 

Response:  EPA  agrees  that  dairy, 
poultry,  and  swine  CAFOs  are  all 
sources  of  criteria  pollutant  emissions. 
The  NAS'  Interim  Report  on  air 
emissions  from  animal  feeding 
operations  (AFOs)  notes  that, 
"substantial  emission  of  nitrogen., 
sulfur,  carbon,  particulate  matter,  and 
other  substances  from  AFOs  do  occur." 
However,  as  we  stated  above,  emissions 
from  large  animal  feeding  operations 
{e.g.,  dairies,  poultry  operations,  swine 
facilities)  are  not  as  well  characterized 
as  are  those  fi-om  diesel  agricultural 
engines.  While  EPA  expects  that  the 
state  of  CAFO  emission  data  will 
improve  in  the  future,  the 
implementation  of  the  title  V  permitting 
program  for  state-exempt  major 
stationary  agricultural  sources  must 
move  ahead  based  on  the  best  data 
available  at  this  time. 

Comment  19:  Two  commenters  state 
that  EPA  should  review  its  action  in 
more  detail  for  consistency  with  the 
Regulatory  Flexibility  Act'{RFA).  One 
commenter  notes  that  EPA's  proposed 
action  inappropriately  relied  on 
previous  analyses  conducted  in 
connection  with  the  original 
rulemakings  for  parts  70  and  71. 
Commenters  also  challenged  EPA's 
certification  that  the  action  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  for 
various  reasons.  For  example,  one 
commenter  notes  that  the  agricultural 
industry  has  unique  needs  for 
expediency  and  variability  that  will  be 
affected  by  part  71  requirements  for 
public  notification  and  permit  issuance. 
These  commenters  also  note  that  the 
lack  of  certainty  surrounding  emissions 
from  agricultural  sources  will  affect 
numerous  small  operations  that  must 
determine  whether  they  need  to  submit 
applications  for  part  71  permits.  One 
commenter  also  states  that  although 
EPA's  proposed  rule  stated  that  sources 
can  become  synthetic  minors,  this 
process  is  not  necessarily  simple. 

Response:  The  Regulatory  Flexibility 
Act  generally  requires  an  agency  to 
conduct  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
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unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  the  following  reasons,  EPA 
believes  that  its  certification  that  this 
action  will  not  result  in  a  significant 
impact  on  a  substantial  number  of  small 
entities  (SISNOSE)  is  appropriate; 
therefore,  we  disagree  with  the 
commenters. 

First,  this  action  is  a  partial 
withdrawal  of  the  part  70  program  in  34 
California  air  districts.  It  does  not  entail 
any  substantive  change  to  part  70. 
Rather,  it  merely  revises  Appendix  A, 
which  sets  forth  the  status  of  state 
program  approvals.  Moreover,  it 
involves  no  changes  to  part  71.  Our 
action  today  withdraws  part  70  approval 
for  state-exempt  major  stationary 
agricultural  sources;  as  a  consequence  of 
that  partial  withdrawal,  the  separate, 
existing  part  71  program  applies  by 
operation  of  law.  Because  our  action 
involves  no  revision  to  the  regulations 
themselves,  it  is  appropriate  for  EPA  to 
rely  on  the  RFA  certifications  of  no 
SISNOSE  made  for  those  regulations.** 
To  the  extent  the  comments  reflect  a 
concern  that  these  1992  and  1996  RFA 
certifications  inadequately  addressed 
small  entities  in  the  agricultural 
industry,  these  concerns  would  have 
been  more  appropriately  raised  during 
the  comment  period  for  the  part  70  and 
part  71  rulemakings,  and  in  any 
challenges  to  those  rulemakings.  The 
part  71  program,  which  becomes 
effective  in  California  for  state-exempt 
major  stationary  agricultural  sources  as 
a  result  of  this  action,  was  not 
challenged  in  the  courts  for  any  reason, 
let  alone  the  RFA  certification. 

Moreover,  EPA  continues  to  believe 
that  any  "impact"  on  the  few  small 
businesses  that  also  are  state-exempt 
major  stationary  agricultural  sources 
potentially  subject  to  part  71  would  not 
be  significant.  Briefly,  the  primary,  and 
in  many  cases  only,  impact  will  be  the 
annual  costs  of  applying  for  and 
maintaining  the  part  71  permit.  State- 
exempt  major  stationary  agricultural 
sources  will  not  be  required  to  purchase 
and  install  air  pollution  control 
equipment  or  purchase  offsets  under 
title  V  as  at  least  one  commenter 
alleged.  It  appears  that  this  commenter 
was  confusing  the  requirements  of  the 


"  Indeed,  it  is  questionable  whether  today's  action 
has  any  direct  impact  on  state-exempt  agricultural 
sources  liecause  it  is.  in  essence,  a  withdrawal  of 
regulatory  authority — we  are  partially  withdrawing 
approval  of  the  existing  state  program.  That  a 
federal  program  is  automatically  put  into  place 
upon  such  withdrawal  is  a  requirement  of  the 
existing  part  70  and  part  71  regulations  and  not  a 
new  requirement  established  by  today's  actions. 


New  Soiu-ce  Review  program  with  the 
requirements  of  title  V. 

With  regard  to  comments  discussing 
the  burdens  small  entities  may  face  in 
evaluating  their  emissions  to  determine 
whether  they  must  submit  applications, 
these  comments  do  not  take  into 
account  a  number  of  important  factors. 
According  to  CARS,  the  state's 
agricultural  permitting  exemption  does 
not  apply  to  post-harvest,  out-of-field 
activities;  because  the  scope  of  today's 
action  is  limited  to  state-exempt 
sources,  it  should  have  no  effect  on 
small  businesses  engaged  in  these  non- 
exempt  activities.  In  addition,  as  stated 
elsewhere  in  today's  action,  reliable 
data  are  available  with  respect  to 
emissions  from  diesel  engines  used  in 
agriculture.  Sources  with  such  units 
should  be  able  to  determine  whether 
they  must  submit  a  part  71  application 
without  a  significant  expenditure  of 
resources.  Finally,  EPA  and  the  local  air 
districts  will  be  working  with  the 
agricultural  community  to  provide 
guidance  for  those  state-exempt  major 
stationary  agricultural  sources  that  may 
have  to  apply  for  a  permit  in  order  to 
minimize  any  burden  associated  with 
the  applicability  determination  and 
permit  application  processes. 

In  addition,  although  EPA  recognizes 
that  the  agricultural  industry  desires 
flexibility  in  the  timing  and 
implementation  of  a  permit  program, 
EPA  believes  that  such  needs  are 
compatible  with  an  operating  permit 
program  and.  thus,  implementation  of 
the  part  71  program  will  not  have  a 
significant  impact.  Many  manufacturing 
and  industrial  operations  also  desire  a 
regulatory  system  that  is  flexible  and 
adaptable  to  changes  in  market  supply 
and  demand.  In  response  to  a  mandate 
from  Congress  in  this  regard  (see.  e.g., 
section  502(b)(10)  of  the  Clean  Air  Act). 
EPA  developed  its  title  V  regulations  to 
allow  for  streamlined  and  flexible 
implementation  of  the  state  and  federal 
operating  permits  programs.  The  part  71 
program  provisions  for  timely 
applications,  application  and  permit 
shields,  permit  revisions,  and 
operational  flexibility  are  intended  to 
allow  any  type  of  industry  sector, 
including  the  agricultural  industry,  the 
ability  to  add  or  change  equipment  with 
minimal,  if  any,  interference  in  daily 
operations.  For  example,  part  71 's 
application  shield  allows  a  source  that 
submits  a  complete  application  for  its 
initial  part  71  permit  to  operate  in 
compliance  with  that  application  until 
it  receives  its  permit,  which  should 
address  any  concerns  regarding  the 
timing  of  actual  permit  issuance.  See  40 
CFR  71.5(a)(2).  In  addition,  part  71 's 
permit  revision  procedures  do  not 


require  public  notification  for  many 
types  of  changes  at  a  facility  and  allow 
a  facility  to  make  these  changes  upon 
submittal  of  its  application.  See.  40  CFR 
71.7(e)(1). 

Moreover,  any  impact  should  occur  at 
only  a  few  state-exempt  major  stationary 
agricultural  sources  that  are  small 
businesses  for  several  reasons.  Those 
reasons,  discussed  in  more  detail  in  the 
Administrative  Requirements  section  of 
this  notice,  include  (1)  the  monetary- 
threshold  for  small  agricultural 
businesses;  (2)  the  fact  that  part  71 
applies  only  to  major  sources  of  air 
pollution,  which  tend  to  be  larger 
operations:  and  (3)  the  fact  that  fugitive 
emissions  from  farming  operations  [e.g., 
harvesting)  are  not  counted  towards 
major  source  applicability,  reducing  the 
number  of  agricultural  sources  likely  to 
be  subject  to  the  program. 

With  respect  to  the  option  of 
becoming  a  synthetic  minor  source, 
there  are  many  other  mechanisms 
available  to  limit  potential  emissions 
from  a  farm,  including  prohibitory  rules 
and  general  permits.  We  note  that 
USDA's  comments  to  our  proposed 
action  observed  that  there  are 
"relatively  few"  small  business  farms 
that  have  actual  emissions  above  the 
applicable  major  source  thresholds.  We 
intend  to  work  with  the  USDA  and  local 
air  districts  to  implement  mechanisms 
for  limiting  potential  emissions  in  time 
for  the  title  V  permit  application 
deadlines  and  thereby  appropriately 
limit  the  number  of  sources  subject  to 
the  part  71  program. 

Comment  20:  One  commenter  takes 
issue  with  EPA's  view  that  E.O.  13045 
does  not  apply  to  the  proposed  rule 
because  "it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks."  This  commenter 
states  that  it  does  not  seem  reasonable 
for  EPA  to  include  major  stationary 
agricultural  sources  in  part  71  if  no 
mitigation  of  environmental  health  risks 
is  expected. 

Response:  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
envirormiental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children. 
Today's  action  involves  the  exercise  of 
our  authority  under  part  70  and  the 
implementation  of  part  71,  which  are 
title  V  operating  permit  programs  that 
basically  record  and  assure  compliance 
with  already-existing  applicable 
requirements;  they  do  not  require  new 


63560  Federal  Register/Vol.  67.  No.  199/Tuesday.  October  15.  2002/Rules  and  Regulations 


reductions  in  emissions  or  other 
emissions  restrictions.  Therefore,  it  does 
not  involve  any  major  new  decisions 
directed  towards  the  mitigation  of 
environmental  health  or  safety  risks. 
Likewise  we  do  not  believe  that  today's 
decision  will  have  a  disproportional 
adverse  effect  on  children.  In  addition, 
as  discussed  above,  the  regulation  of 
state-exempt  major  stationary 
agricultural  sources  is  required  by  title 
V  of  the  Act.  Finally,  the  thrust  of 
commenters  claim  that  is  that  we 
should  not  apply  part  71  to  agricultural 
sources  absent  mitigation  of 
environmental  risks.  By  helping  to 
assure  comphance  with  applicable 
requirements,  the  application  of  part  71 
to  agricultural  sources  moves  in  the 
direction  of  reducing  environmental 
risks  to  children  (as  well  as  adults). 
Thus,  todays  decision  would  be 
consistent  with  the  purposes  of 
Executive  Order  13045  if  it  applied. 

m.  Description  of  EPA's  Final  Action 

After  thorough  consideration  of  the 
comments  submitted  in  response  to  our 
proposed  rule.  EPA  is  taking  action  to 
withdraw,  in  part,  approval  of  the  34 
fully  approved  Clean  Air  Act  title  V 
(part  70)  Operating  Permits  Programs  in 
the  State  of  California.  We  are  only 
withdrawing  approval  of  the  portions  of 
the  programs  that  relate  to  state-exempt 
major  stationarv-  agricultural  sources: 
because  they  have  the  ability  to 
adequately  administer  and  enforce  their 
part  70  programs  for  non-exempt  major 
stationary  sources,  each  of  the  .t4  local 
air  districts  will  continue  to  administer 
their  existing  title  V  program  for  all 
other  title  V  sources.  As  described  more 
fully  in  the  sections  above  and  in  our 
proposed  rule,  EPA's  action  is  necessar\- 
because  the  local  air  districts  in  the 
State  cannot  issue,  administer  or  enforce 
operating  permits  for  certain  major 
stationarv  agricultural  sources,  which 
are  required  to  obtain  permits  under 
title  V  of  the  Act 

IV.  Effect  of  EPA's  Rulemaking 

As  a  result  of  the  partial  withdrawal 
of  part  70  program  approval  effected  by 
today's  action,  EPA  will  be 
implementing  (as  of  the  effective  date  of 
today's  final  rule)  a  federal  operating 
permits  program  under  40  C^FR  part  7 1 
("part  71  program ')  for  state-exempt 
major  stationary  agricultural  sources 
within  the  jurisdiction  of  the  34 
California  air  districts  listed  at  the 
beginning  of  this  notice.  EPA  is  not 
promulgating  a  part  71  program  with 
today's  action,  since  such  a  program  has 
already  been  promulgated  bv  the 
Agency.  See  61  FR  34202  duly  1,  1996). 
Today's  action  to  partially  withdraw 


approval  of  the  fully  approved  part  70 
programs  in  the  State  merely  establishes 
the  effective  date  of  the  Agency's 
implementation  of  this  existing  part  71 
program  for  state-exempt  major 
stationary  agricultural  sources. 

Pursuant  to  40  CFR  71.5{a)(l)(i),  major 
stationary  sources  which  do  not  have  an 
existing  operating  permit  issued  by  a 
State  (or  local  permitting  authority) 
under  an  approved  part  70  program,  and 
which  are  applying  for  a  part  71  permit 
for  the  first  time,  must  submit  an 
application  within  12  months  after 
becoming  subject  to  the  permit  program 
or  on  or  before  such  earlier  date  as  the 
permitting  authority  may  establish. 
Section  71.5(a)(l)(ij  further  provides 
that  sources  required  to  submit  permit 
applications  earlier  than  12  months  after 
becoming  subject  to  part  71  shall  be 
notified  of  the  earlier  submittal  date  at 
least  6  months  in  advance  of  the 
deadline.  We  are  today  notifying  state- 
exempt  major  stationary  agricultural 
sources  within  the  jurisdiction  of  the  34 
California  air  districts  that  they  are 
subject  to  part  71  permitting 
requirements  as  of  the  effective  date  of 
this  final  rule.  We  are  also  notifying 
these  sources  of  the  following  permit 
application  deadlines:  (1)  State-exempt 
stationarv  agricultural  sources  that  are 
major  sources,  as  defined  in  40  CFR 
71.2,  due  to  emissions  from  diesel- 
powered  engines  must  submit  part  71 
permit  applications  to  the  EPA  Region 
IX  Permits  Office  no  later  than  May  14, 
2003;  and  (2)  any  remaining  state- 
exempt  major  stationary  agricultural 
sources  must  submit  part  71  permit 
applications  to  the  EPA  Region  IX 
Permits  Office  no  later  than  August  1. 
2003. 

As  we  noted  above  in  our  response  to 
comments.  EPA  is  committing  to 
provide  additional  guidance  on  the 
implementation  of  the  part  71  program 
for  state-exempt  major  stationary 
agricultural  sources.  The  additional 
guidance,  which  EPA  will  make  widely 
available  through  direct  outreach  to 
potentially  subject  sources  and  through 
other  means,  will  provide  clearer 
direction  as  to  the  types  and  sizes  of 
operations  that  are  presumptively  major 
under  the  title  V  program.  It  is  also 
EPAs  intention  to  develop,  as  part  of 
this  guidance,  streamlined  application 
forms,  user-friendly  instructions,  and 
general  permit  templates  and  to 
disseminate  these  documents  for  use  by 
subject  sources.^  However,  it  is 


■  II  ,in  iiwiicr  iir  uper.ilDr  of  .i  siibiw  I  source 
(irpft^rs  to  usr  the  slrtinl.irii  prfrt  71  permit 
.ipplic  atioii.  Ihost'  forms,  .is  well  as  instructions  for 
( cimpletinx  the  forms,  are  available  electronii-ally  at 
HM»  fiM  go\  (iir'duqp!.  permita/pTlforms.html. 
Part  71  permit  applicants  may  also  contact  the  EPA 


ultimately  the  responsibility  of  the 
source  to  submit  a  permit  application  if 
it  is  subject  to  the  part  71  program, 
regardless  of  whether  contact  is  initiated 
by  EPA  or  any  other  regulatory 
authority.  An  owner  or  operator  of  a 
source  may  choose  to  submit  a  written 
request  to  EPA  for  a  part  71 
applicability  determination.  Pursuant  to 
40  CFR  71.3(e).  the  written  request  shall 
be  made  by  the  source's  responsible 
official  to  the  EPA  Region  IX  Regional 
Administrator,  shall  include 
identification  of  the  source  and  relevant 
facts  about  the  source,  and  shall  meet 
the  certification  requirements  of  40  CFR 
71.5(d). 

V.  Notification  of  Part  71  Program 
Effectiveness 

Section  71.4(g)  requires  that,  in  taking 
action  to  implement  and  enforce  a  part 
71  program,  EPA  shall  publish  a  notice 
in  the  Federal  Register  informing  the 
public  of  such  action  and  the  effective 
date  of  any  part  71  program.  By  this 
notice.  EPA  is  informing  the  public  of 
the  Agency's  implementation  of  a  part 
71  federal  operating  permits  program  for 
state-exempt  major  stationary 
agricultural  sources  located  within  the 
jurisdiction  of  the  34  California  air 
districts  listed  at  the  beginning  of  this 
notice.  The  effective  date  of  this 
program  is  November  14.  2002. 

In  addition  to  the  requirement  to 
publish  notice  of  the  effectiveness  of  a 
part  71  program  in  the  Federal  Register, 
40  CFR  71.4(g)  also  requires  that  the 
Agency,  "to  the  extent  practicable, 
publish  notice  in  a  newspaper  of  general 
circulation  within  the  area  subject  to  the 
part  71  program  effectiveness.  "  EPA 
will,  to  the  extent  practicable,  publish 
notice  in  one  or  more  newspapers  of 
general  circulation  within  the  areas 
subject  to  the  part  71  program 
effectiveness.  Finally,  in  accordance 
with  40  CFR  71.4(g);  EPA  will  be 
providing  a  letter  to  Winston  H.  Hickox, 
Secretary.  California  Environmental 
Protection  Agency,  as  California 
Governor  Gray  Davis"  designee,  to 
provide  notice  of  the  effectiveness  of 
EPA's  part  71  program  for  state-exempt 
major  stationary  agricultural  sources. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866.  entitled 
"Regulatory  Planning  and  Review," 


Kcgioii  IX  Air  Permits  Office  as  described  in  the  FOB 
FURTHER  INFORMATION  CONTACT  section  of  this 
notice. 
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B.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001})  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  itom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regtdation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accoimtable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officicds 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govermnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 


implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  because  it  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

E.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensm-e  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govermnent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  betv/een  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  Moreover,  in  the 
spirit  of  Executive  Order  13175.  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments.  EPA  specifically 
solicited  comment  on  the  proposed  rule 
from  tribal  officials. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 


This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  In  developing 
the  original  part  70  regulations  and  the 
proposed  revisions  to  part  70,  the 
Agency  determined  that  they  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
See  57  FR  32250,  32294  (July  21,  1992), 
and  60  FR  45530.  45563  (August  31, 
1995),  Similarly,  the  same  conclusion 
was  reached  in  an  initial  regulatory 
flexibility  analysis  performed  in  support 
of  the  1996  part  71  rulemaking.  See  61 
FR  34202,  34227  (Julv  1,  1996):  see  also 
64  FR  8262  (Feb.  19,  1999).  Only  a  small 
subset  of  sources  subject  to  the  part  71 
rule  would  be  affected  by  today's  action. 
The  prior  screening  analyses  for  the  part 

70  and  part  71  rules  were  done  on  a 
nationwide  basis  without  regard  to 
whether  sources  were  located  within 
California  and  are,  therefore,  applicable 
to  sources  in  California.  Accordingly, 
EPA  believes  that  the  screening  analyses 
are  valid  for  purposes  of  today's  action. 
And  since  the  screening  analyses  for  the 
prior  rules  found  that  the  part  70  and  71 
rules  as  a  whole  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  today's  action, 
which  would  affect  a  much  smaller 
number  of  entities  than  affected  by  the 
earlier  rules,  also  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

EPA  believes  that  few  if  any  small 
businesses  involved  in  the  production 
of  crops  or  animals  in  California  would 
be  subject  to  part  71  as  a  result  of  this 
rule.  First.  EPA  notes  that  the  Small 
Business  Administration,  pursuant  to  its 
authority  under  15  U.S.C.  632(a)  and 
634(b)(6),  has  established  thresholds  for 
various  business  sectors  to  be  used  in 
the  determination  of  whether  a  business 
is  "small."  See.  13  CFR  part  121.  For 
most  businesses  involved  in  the 
production  of  crops  or  animals  [those 
that  would  most  likely  be  subject  to  part 

71  because  of  this  rule),  the  SBA  has  set 
the  "small  business"  threshold  as 
S750.000  in  annual  receipts.  (The 
threshold  for  cattle  feedlots  is  Si. 5 
million;  the  threshold  for  chicken  egg 
production  is  SlO.5  million.)  See  13 
CFR  121.201:  see  also.  13  CFR  121.104. 
Businesses  that  have  annual  receipts  in 
excess  of  that  threshold  are  not  "small 
businesses."  Second,  EPA's  rule  would 
require  only  major  sources  of  air 
pollution  to  obtain  a  part  71  operating 
permit.  For  instance,  in  the  San  Joaquin 
Valley,  the  threshold  ""or  major  sources 
of  oxides  of  nitrogen    r  volatile  organic 
compounds  is  25  tons  per  year:  the 
threshold  for  major  sources  of 
particulate  matter  is  70  tons  per  year. 
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Most  other  air  districts  in  California 
have  higher  thresholds  and 
consequently  fewer  sources  in  those 
districts  would  be  subject  to  part  71. 
Furthermore.  EPA  does  not  include  a 
source's  fugitive  emissions  of  criteria 
pollutants  in  determining  whether  part 
71  applies  to  it.  In  addition,  for  sources 
that  might  have  the  potential  to  emit 
above  the  major  source  threshold,  but 
have  actual  emissions  below  the 
threshold,  the  Agency  has  issued  several 
policv  memoranda  explaining 
mechanisms  for  these  sources  to  become 
■synthetic  minors."  These  sources  are 
recognized  as  not  emitting  pollutants  in 
major  quantities  and  may  avoid  the 
requirement  to  apply  for  a  part  71 
permit.  Moreover,  to  the  extent  there  is 
anv  impact,  it  will  not  be  significant 
because  part  71  imposes  few  if  any 
additional  substantive  requirements. 
EPA  intends  to  provide  assistance  to  all 
sources  that  would  become  subject  to 
part  71  as  a  result  of  this  rulemaking. 
Consequently.  I  hereby  certify-  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(■•Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary-  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutorv  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquelv  impacted  bv  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  .SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector 

H.  Motional  Technology-  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTT-A-A)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation  To  comply  with  NTTAA. 
EPA  must  consider  and  use  'voluntary 
consensus  standards  '  (VCS)  if  available 


and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 
EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS.      "^ 

/  Papenvork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  action  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  and  has 
assigned  OMB  control  number  2060- 
0336.  The  information  is  planned  to  be 
collected  to  enable  EPA  to  carry  out  its 
obligations  under  the  Act  to  determine 
which  sources  are  subject  to  the  Federal 
Operating  Permits  Program  and  what 
requirements  should  be  included  in 
permits  for  sources  subject  to  the 
program.  Responses  to  the  collection  of 
information  will  be  mandatory  under  40 
CFR  71.5(a)  which  requires  owners  or 
operators  of  sources  subject  to  the' 
program  to  submit  a  timely  and 
complete  permit  application  and  under 
40  CF'R  71.6  (a)  and  (c)  which  require 
that  permits  include  requirements 
related  to  recordkeeping  and  reporting. 
As  provided  in  42  U.S.C.  766lb(e), 
sources  may  assert  a  business 
confidentialitv  claim  for  the  information 
collected  under  section  114(c)  of  the 
Act. 

In  the  Information  Collection  Request 
(ICR)  document  for  the  Julv  1996  final 
part  71  rule  (ICR  Number  1713.02),  EPA 
estimated  that  1.980  sources  in  8  states 
would  potentially  be  subject  to  part  71. 
EPA  also  estimated  that  the  annual 
burden  per  source  would  be  329  hours, 
and  the  annual  burden  to  the  Federal 
government  is  243  hours  per  source. 
EPA  believes  that  the.se  burden 
estimates  are  significantly  higher  than 
the  burdens  associated  with  today's 
rule.  First,  EPA  estimates  that  the 
number  of  agricultural  sources  in 
California  will  be  significantly  less  than 
the  number  on  which  the  luly  1996 
estimates  were  based.  In  addition,  State 
and  local  laws  have  traditionally 
exempted  agricultural  sources  from 
manv  air  pollution  regulations. 
Therefore,  agricultural  sources  will  have 
fewer  applicable  requirements  than  the 
average  part  71  source:  accordingly,  the 
burdens  associated  with  permit 
applications  and  recordkeeping  and 
reporting  requirements  should  be 
minimal  and  far  less  than  those  for  the 
typical  part  71  source.  Today's  action 
would  impose  no  burden  on  State  or 
local  governments  and  no  burden  on 
Tribal  agencies.  Burden  means  the  total 
time,  effort,  or  financial  resources 


expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information;  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
IS  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

K.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  16, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  2,  2002. 
Wayne  Nastri, 
Regional  Administrator,  Region  IX. 

40  CFR  part  70,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  paragraphs  (a)  through  (hh) 
under  California  to  read  as  follows: 

Appendix  A  To  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


California 

The  following  district  programs  were 
submitted  by  the  California  Air  Resources 
Board  on  behalf  of: 

(a)  Amador  County  Air  Pollution  Control 
District  (APCD): 

(1)  Complete  submittal  received  on 
September  30,  1994;  interim  approval 
effective  on  June  2, 1995;  interim  approval 
expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  April  10, 
2001.  Amador  County  Air  Pollution  Control 
District  was  granted  final  full  approval 
effective  on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14,  2002. 

(b)  Bay  Area  Air  Quality  Management 
District  (AQMD): 

(1)  Submitted  on  November  16,  1993, 
amended  on  October  27, 1994,  and  effective 
as  an  interim  program  on  July  24,  1995. 
Revisions  to  interim  program  submitted  on 
March  23,  1995,  and  effective  on  August  22, 
1995,  unless  adverse  or  critical  comments  are 
received  by  July  24,  1995.  Approval  of 
interim  program,  including  March  23,  1995. 
revisions,  expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  May  30, 
2001.  Bay  Area  Air  Quality  Management 
District  was  granted  final  full  approval 
effective  on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14,  2002. 

(c)  Butte  County  APCD: 

(1)  Complete  submittal  received  on 
December  16, 1993;  interim  approval 
effective  on  June  2,  1995;  interim  approval 
expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  May  17, 
2001.  Butte  County  APCD  was  granted  final 
full  approval  effective  on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14,  2002. 


(d)  Calaveras  County  APCD: 

(1)  Complete  submittal  received  on  October 
31,  1994:  interim  approval  effective  on  June 
2,  1995:  interim  approval  expires  December 

1,  2001. 

(2)  Revisions  were  submitted  on  July  27, 
2001.  Calaveras  County  APCD  was  granted 
final  full  approval  effective  on  November  30. 
2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

(e)  Colusa  County  APCD: 

(1)  Complete  submittal  received  on 
February  24,  1994:  interim  approval  effective 
on  June  2,  1995:  interim  approval  expires 
December  1.  2001. 

(2)  Revisions  were  submitted  on  August  22. 
2001  and  October  10.  2001.  Colusa  County 
APCD  was  granted  final  full  approval 
effective  on  November  30.  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationarv'  agricultural  sources, 
effective  on  November  14.  2002. 

(f)  El  Dorado  County  APCD: 

(1)  Complete  submittal  received  on 
November  16.  1993:  interim  approval 
effective  on  June  2.  1995:  interim  approval 
expires  December  1.  2001. 

(2)  Revisions  were  submitted  on  August  16. 
2001.  El  Dorado  County  APCD  was  granted 
final  full  approval  effective  on  November  30. 
2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources. 
effective  on  November  14,  2002. 

(g)  Feather  River  AQMD: 

(1)  Complete  submittal  received  on 
December  27,  1993:  interim  approval 
effective  on  June  2,  1995:  interim  approval 
expires  December  1.  2001. 

(2)  Revisions  were  submitted  on  May  22. 
2001.  Feather  River  AQMD  was  granted  final 
full  approval  effective  on  November  30.  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14,  2002. 

(h)  Glenn  County  APCD: 

(1)  Complete  submittal  received  on 
December  27.  1993;  interim  approval 
effective  on  August  14.  1995:  interim 
approval  expires  December  1.  2001. 

(2)  Revisions  were  submitted  on  September 
13.  2001.  Glenn  County  APCD  was  granted 
final  full  approval  effective  on  November  30. 
2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

(i)  Great  Basin  Unified  APCD: 

(1)  Complete  submittal  received  on  January 
12.  1994:  interim  approval  effective  on  Jime 

2,  1995:  interim  approval  expires  December 

1.  2001. 

(2)  Revisions  were  submitted  on  May  18. 
2001.  Great  Basin  Unified  APCD  was  granted 
final  full  approval  effective  on  November  30. 
2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

(j)  Imperial  County  APCD: 
(1)  Complete  submittal  received  on  March 
24.  1994:  interim  approval  effective  on  June 

2,  1995:  interim  approval  expires  December 
1,  2001. 


(2)  Revisions  were  submitted  on  August  2. 
2001,  Imperial  County  APCD  was  granted 
final  full  approval  effective  on  November  :w, 
2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

(k)  Kern  County  APCD: 

(1)  Complete  submittal  r+'ceivcii  on 
November  16.  1993:  interim  approval 
effective  on  June  2.  1995:  interim  approval 
expires  Dec:ember  1.  2001. 

(2)  Revisions  were  submitted  on  Ma\  i;4. 
2001.  Kern  County  APCD  was  granted  final 
full  approval  effective  on  .November  30.  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

[\]  Lake  County  AQMD: 

(1)  Complete  submittal  received  on  March 
15.  1994:  interim  approval  effective  on 
August  14.  1995:  interim  approval  expires 
December  1.  2001. 

(2)  Revisions  were  submitted  on  June  1, 
2001.  Lake  County  AQMD  was  granted  final 
full  approval  effective  on  November  30.  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationarv'  agricultural  sources, 
effective  on  November  14.  2002. 

(m)  Lassen  County  APCD: 

(1)  Complete  submittal  received  on  January 
12,  1994:  interim  approval  effective  on  lune 
2.  1995:  interim  approval  expires  December 
1.2001. 

(2)  Revisions  were  submitted  on  August  2. 
2001.  Lassen  Countv  APCD  was  granted  final 
full  approval  effective  on  November  30,  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary'  agricultural  sources, 
effective  on  November  14,  2002. 

(n)  Mariposa  County  APCD: 

(1)  Submitted  on  March  8.  1995:  approval 
effective  on  Februani'  .t.  1996  unless  adverse 
or  critical  comments  are  received  by  January 
8.  1996.  Interim  approval  expires  on 
December  1.  2001. 

(2)  Revisions  were  submitted  on  September 
20.  2001.  Mariposa  County  APCD  was 
granted  final  full  approval  effective  on 
November  30.  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

(0)  Mendocino  County  APCD: 

(1)  Complete  submittal  received  on 
December  27.  1993;  interim  approval 
effective  on  June  2.  1995;  interim  approval 
expires  December  1.  2001. 

(2)  Revisions  were  submitted  on  .April  13. 
2001,  Mendocino  County  ."^PC^D  was  granted 
final  full  approval  effective  on  November  30. 
2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  .November  14,  2002. 

(p)  Modoc  County  APCD: 

(1)  Complete  submittal  received  on 
December  27.  1993:  interim  approval 
effective  on  June  2.  1995;  interim  approval 
expires  December  1,  2001. 

(2)  Revisions  were  submitted  on  September 
12,  2001.  Modoc  County  APCD  was  granted 
final  full  approval  effective  on  November  30. 
2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 
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(q)  Mojave  Desert  AQMD: 

(1)  Complete  submittal  received  on  March 
10.  1995;  interim  approval  effective  on  March 

6.  1996:  interim  approval  expires  December 
1.2001. 

(2)  Revisions  were  submitted  on  June  4. 
2001  and  luly  11.  2001.  Mojave  Desert 
AQMD  was  granted  final  full  approval 
effective  on  November  30.  2001. 

(3)  .Approval  is  withdrawn  for  slate-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

(r)  Monterey  Bay  Unified  Air  Pollution 
Control  District: 

(11  Submitted  on  December  6.  1993. 
supplemented  on  February  2.  1994  and  April 

7.  1994.  and  revised  by  the  submittal  made 
on  October  13.  1994;  interim  approval 
effective  on  November  6.  1995;  interim 
approval  expires  December  1.  2001. 

(2)  Revisions  were  submitted  on  May  9. 
2001   Monterey  Bay  Unified  .\ir  Pollution 
Control  District  was  granted  final  full 
approval  effective  on  November  30.  2001. 

(3)  .Approval  is  withdrawn  for  state-exempt 
major  stationary'  agricultural  sources, 
effective  on  November  14.  2002. 

(s)  .\orth  Coast  Unified  AQMD: 

(1)  Complete  submittal  received  on 
February  24.  1994;  interim  approval  effective 
on  lune  2.  1995;  interim  approval  expires 
December  1.  2001. 

(2)  Revisions  were  submitted  on  May  24. 
2001.  North  Coast  Unified  .\QMD  was 
granted  final  full  approval  effective  on 
November  30.  2001 

(3)  .Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

It)  Sorthern  Sierra  AQMD: 

(1)  Complete  submittal  received  on  June  6. 
1994;  interim  approval  effective  on  |une  2. 
1995;  interim  approval  expires  Det:ember  1. 
2001. 

(2)  Revisions  were  submitted  on  May  24. 
2001.  Northern  Sierra  .\QMD  was  granted 
final  full  approval  effective  on  November  30. 
2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources. 
effe<:tive  on  November  14.  2002. 

(u)  Sorthern  Sonoma  County  APCD: 

(1)  Complete  submittal  received  on  January 
12.  1994;  interim  approval  effective  on  |une 
2.  1995:  interim  approval  expires  December 
1.2001. 

(2)  Revisions  were  submitted  on  May  21, 
2001.  Northern  Sonoma  APCD  was  granted 
final  full  approval  effective  on  November  30, 
2001. 

(3)  .Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

(v)  Placer  County  APCD: 

(1)  Complete  submittal  received  on 
December  27,  1993:  interim  approval 
effective  on  June  2.  1995;  interim  approval 
expires  December  1.  2001 

(2)  Revisions  were  submitted  on  May  4. 
2001.  Placer  County  .APCD  was  granted  final 
full  approval  effective  on  November  30.  2001. 

(3)  .Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  an  November  14.  2002. 

(w)  The  Sacramento  Metropolitan  Air 
Quality  Management  District: 


1 1 1  Cornplflf  Nubmitta!  received  on  .August 
1 .  1994;  inliTim  approval  effective  on 
Septembers.  1995;  intt-rim  approval  expires 
December  1.  2001 

(2)  Revisions  were  subiiiittcd  nn  |une  1. 
2001.  The  Sacramento  Metropolitan  .Air 
Quality  Management  District  was  granted 
final  full  approval  effective  on  November  30. 
2001, 

(3)  .Approval  is  withdrawn  for  slate-exempi 
major  slatit)nary  agricultural  sources. 
effective  on  November  14.  2002 

(x)  San  Diego  County  Air  Pollution  Control 
District: 

(1)  Submitted  on  April  22.  1994  and 
amended  on  .April  4.  1995  and  October  10. 
1995;  approval  effective  on  pHbruarv  5.  I'l'lti. 
unless  adverse  or  critical  comments  .irt- 
received  by  lanuarv  H.  19')fv  inti'rini  nppiox.il 
expires  on  December  1,  2001 

(2)  Revisions  were  submitted  on  June  4, 
2001.  The  San  Diego  C^ountv  .Air  Pollution 
Control  District  was  granted  final  full 
approval  effective  on  November  30.  2001. 

(3)  Approval  is  withdrawn  tor  state-cxeiiipi 
major  stationary  agrii  ultural  sources, 
effective  on  November  14.  2002. 

(y)  San  Joaquin  Valley  Unified  APCD: 

(1)  Complete  submittal  received  on  luly  5 
and  .August  18.  1995:  interim  approval 
effective  on  May  24.  199fi:  interim  ap[)roval 
expires  May  25.  199H  Intt-rim  approval 
expires  on  December  1,  2001. 

(2)  Revisions  were  submitted  on  luiu-  29. 
2001.  San  Joaquin  Valley  I'nified  .APCD  was 
granted  final  full  approval  effective  on 
November  30.  2001, 

(3)  Approval  is  withdrawn  for  state-ex-mpt 
major  stationary  agru  ulUiral  sources. 
effetitive  on  November  14.  2002. 

(z)  San  Luis  Obispo  County  APCD: 

(1)  Complete  submittal  received  on 
November  16.  1995:  interim  approval 
effective  on  December  1.  1995;  interim 
approval  expires  December  1.  2001. 

(2)  Revisions  were  submitted  on  May  18. 
2001   San  Luis  Obispo  County  .APCD  was 
granted  final  full  approval  effective  on 
November  30.  2001. 

(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14,  2002. 

(aa)  Santa  Burlnini  (.'utirifv  APCD: 

(1)  Submitted  on  \o\embfr  15.  1993.  as 
amended  March  2.  I't')4,  August  H.  1994. 
December  H.  1994.  )une  15.  1995.  and 
September  IB,  1997;  interim  approval 
effective  on  December  1.  1995:  interim 
approval  ex()ires  on  Dec  ember  1.  2001 

(2)  Revisions  were  submitted  on  April  5. 
2001.  Santa  H.irhara  Couiilv  .APCU  was 
granted  final  lull  approval  I'ffei  live  on 
November  30,  2001. 

(3)  .Approval  is  witluirawii  lor  state-exempt 
major  stationary  agricultural  snur(  (!s, 
effective  on  November  14.  2U02. 

(bbl  Shasta  Count\  AQMD: 

(1)  Complete  suhinittal  received  on 
November  16.  199. t.  inlerim  a()prova! 
effective  on  .August  14.  1995:  inlerim 
approval  expires  December  1.  2001 

(2)  Revisions  were  submitted  on  May  18. 
2001.  Shasta  County  .AQMD  was  granted 
final  full  approval  effective  on  November  30. 
2001 


(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 
(cc)  Siskivou  County  APCD: 
\  1 )  Complete  submittal  received  on 
Ue(  ember  6.  1993;  interim  approval  effective 
on  lune  2.  1995:  interim  approval  expires 
December  1.2001. 

(2)  Revisions  were  submitted  on  September 

28.  2001.  Siskiyou  County  .APCD  was  granted 
final  full  approval  effective  on  November  30, 
2001. 

(3)  .Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

(dd)  South  Coast  Air  Quality  Management 
District: 

(1)  Submitted  on  Dec  ember  27.  1993  and 
amended  on  March  6,  1995.  April  11.  1995. 
September  26.  1995.  .April  24.  1996,  May  6. 

1996.  May  23.  1996.  lune  5.  1996  and  luly 

29.  1996:  approval  effective  on  March  31. 

1997.  Interim  approval  expires  on  UtH;ember 
1,  2001. 

(2)  Revisions  were  submitted  on  .August  2. 
2001  and  October  2.  2001.  South  Coast 
.AQMD  was  granted  final  full  approval 

elfei  live  on  November  30.  2001. 

(3]  .Approval  is  withdrawn  for  state-exempt 
major  stationary  agric  ultural  sources, 
effectives  on  November  14.  2002. 

lee)  Trhanui  County  APCD: 

(1)  Complete  submittal  rec:eiytHl  on 
December  6.  1993:  interim  approval  effective 
on  .August  14,  1995;  interim  approval  expires 
December  1.  2001 

(2)  Revisions  were  submitted  on  lune  4. 
2001,  Tehama  County  .APt:D  was  granted 
tinal  lull  approval  effective  on  November  30, 
2001, 

(3)  Apprfival  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14.  2002. 

(ffl  Tuolumne  County  APCD: 

(1)  Complete  submittal  rec:eived  on 
November  16.  1993;  inti^rim  approval 
effective  on  lune  2.  1995;  interim  approval 
expires  December  1.  2001 

(2)  Rev  isions  vvt?re  submitted  on  lulv  18. 
2001.  Tuolumne  County  .APC.D  was  granted 
tinal  full  approv  al  effective  on  November  30. 
2001. 

(31  .Approval  is  withdrawn  for  state-exempt 
major  stationary  agric  ultural  sources, 
eifective  on  November  14.  2002. 

Igg)  Vt-ntuni  County  APCD: 

(1)  Submitti'd  on  Novembi^r  16.  1993.  as 
amended  Dec  ember  6.  1993;  interim  approval 
effective  on  December  1.  1995:  interim 
approval  expires  Dec:ember  1.  2001. 

(2)  Revisions  were  submitted  on  Mav  21. 
2001,  Ventura  County  .APCD  was  granted 
tinal  full  approval  effective  on  November  30. 
2001, 

(3)  .Approval  is  witlidravvn  for  state-t!xempt 
inajcjr  stationary  agricultural  sourc;es. 
effec:tive  on  November  14.  2002. 

(hh)  Yolo-Solano  AQMD: 

(1)  Complete  submittal  rec:eived  on  Oc:tober 
14,  1994;  interim  approval  effective  on  lune 
2.  1995;  interim  approval  expires  Dec;ember 

I.  2001 

(2)  Revisions  were  submitted  on  May  9. 
2001.  Yolo-Solano  .AQMD  is  hereby  granted 
final  full  approval  effective  on  November  30. 
2001. 
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(3)  Approval  is  withdrawn  for  state-exempt 
major  stationary  agricultural  sources, 
effective  on  November  14,  2002. 

***** 

[FR  Doc.  02-26174  Filed  10-11-02;  8:45  am] 
BILUfMS  CODE  6S60-40-P 


DEPARTMENT  OF  THE  IffTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  3430  and  3470 
[WO-320-1430-PB-24  1A] 
RIN  1004-AD43 

Coal  Management:  NoncompetKive 
Leases;  Coal  Management  Provisions 
and  Limitations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  final  rule  corrects  a 
technical  error  relating  to  coal  lease 
modifications  made  in  a  1999  final  rule. 
It  also  cimends  the  regulations  to  reflect 
the  statutory  increase  in  the  maximum 
acreage  of  Federal  leases  for  coal  that  an 
individual  or  entity  may  hold  in  emy 
one  state  and  nationally. 
EFFECTIVE  DATE:  November  14,  2002. 
ADDRESSES:  You  may  send  inquiries  or 
suggestions  to  Director  (320),  Bureau  of 
Land  Management,  Eastern  States 
Office,  7450  Boston  Blvd..  Springfield, 
VA  22153.  We  will  maintain  the 
administrative  record  for  this  rule  at  the 
Bureau  of  Land  Management, 
Regulatory  Affairs  Group  (630),  Room 
401,  1620  L  Street,  NW.,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Linda  Ponticelli  at  (202)  452- 
0350. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Comments 

III.  Discussion  of  the  Rule 

IV.  Procedural  Matters 

I.  Background 

A.  Lease  Modifications 

This  rule  amends  the  regulations  of 
the  Bureau  of  Land  Management  (BLM) 
to  reflect  correction  of  a  technical  error 
regarding  the  requirement  of  a  public 
hearing  and  publication  in  the  Federal 
Register  and  a  general  circulation 
newspaper  of  a  notice  of  availability  of 
environmental  analysis  documents  for 
coal  lease  modifications.  This  error  was 
made  in  conjunction  with  the  BLM's 
September  1999  regulatory  revisions 
incorporating  public  participation 


procedures  into  the  competitive  coal 
leasing  regulations.  For  a  detailed 
discussion  of  how  the  error  occurred 
and  its  effects,  see  the  proposed  rule 
pubUshed  January  18.  2002  (67  FR 
2618). 

B.  Acreage  Limitation 

This  final  rule  also  changes  the 
regulations  on  coal  lease  acreage 
limitations  to  conform  them  to  a  recent 
statutory  change.  On  October  23.  2000. 
the  United  States  Senate  passed  S.  2300, 
which  became  Public  Law  106—463  on 
November  7.  2000.  This  law,  known  as 
the  Coal  Competition  Act  of  2000. 
amended  Section  27(a)  of  the  Mineral 
Leasing  Act  (30  U.S.C.  184(a))  to 
increase  the  amount  of  acreage  of 
Federal  coal  leases,  or  permits  that  an 
individual  or  entity  may  hold  in  a  single 
state  from  46,080  acres  to  75,000  acres 
and  raised  the  national  acreage  limit 
from  100,000  acres  to  150,000  acres. 
This  final  rule  changes  the  acreage 
limitations  in  the  regulations  to  conform 
to  those  in  the  statute.  For  a  complete 
discussion  of  the  reasons  for  the 
statutory  changes  and  their  effects,  see 
the  preamble  of  the  proposed  rule  (67 
FR2618). 

II.  Discussion  of  Comments 

Three  letters,  one  from  a  law  firm  and 
two  from  state  government  agencies, 
addressed  the  proposed  rule.  All  of  the 
comment  writers  either  supported  the 
proposed  rule  generally  or  stated  that 
they  had  no  comment  on  it. 

ni.  Discussion  of  the  Rule 

In  light  of  the  lack  of  substantive 
comments  suggesting  changes  in  the 
regulations,  we  are  publishing  the  rule 
as  it  was  proposed  in  the  correction  and 
extension  document  published  April  12. 
2002  (67  FR  17962),  without  change. 
That  document  corrected  a  drafting 
error  in  the  original  proposed  rule 
published  on  January  18,  2002  (67  FR 
2618). 

IV.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  prepared  an  environmental 
assessment  (EA)  and  found  that  this 
final  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
undersection  102(2)(C)  of  the 
Environmental  Protection  Act  of  1969 
(NEPA).  42  U^S.C.  4332(2)(C).  As 
discussed  fully  in  the  proposed  rule, 
this  rule  implements  a  technical 
correction  to  the  public  participation 
rule  completed  on  September  28,  1999 
(64  FR  52239)  and  a  change  to  the 
Mineral  Leasing  Act  which  was  made  by 


Congress.  The  Mineral  Leasing  Act 
amendment  changed  the  acreage 
limitations  for  coal  leases.  As  stated  in 
the  EA,  the  final  rule  should  lead  to 
more  efficient  production  and  economic 
recovery'  of  the  coal  resource.  However, 
it  should  not  in  and  of  itself  lead  to  new 
mining.  While  more  efficient  mining 
may  have  environmental  consequences, 
BLM  will  consider  these  consequences 
on  a  case-by-case  basis  in  preparing 
environmental  analyses  before  issuing  a 
new  coal  lease  or  modifying  an  existing 
one.  Therefore,  a  detailed  statement 
under  NEPA  is  not  required.  We  have 
placed  the  EA  and  the  Finding  of  No 
Significant  Impact  (FONSl)  on  file  in 
our  Administrative  Record  at  the 
address  specified  in  the  ADDRESSES 
section. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  final  rule  is  not  a  significant 
regulatory  action  and  was  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
This  rule  will  not  have  an  annual  effect 
of  $100  million  or  more  on  the 
economy.  The  rule  affects  coal  leasing 
in  only  two  ways:  shortening  the  lease 
modification  procedure,  and  increasing 
lease  acreage  limitations. 

Further,  historically,  lease 
modifications  have  not  had  significant 
economic  effects  on  the  economy.  In 
Fiscal  Year  2001.  there  yvere  317  coal 
leases  of  various  kinds,  generating 
royalties  of  S337. 750.444  on  production 
of  393.509.351  tons  of  Federal  coal,  yvith 
an  average  market  value  of  S7.85  per 
ton,  from  473,303  acres  of  public  lands. 
Of  these  leases,  in  FY  2001,  only  2 
leases  yvere  subjects  of  lease 
modification.  Since  a  lessee  can  only 
add  maximum  of  160  acres  by  lease 
modification  over  the  entire  term  of  the 
lease,  it  is  clear  that  the  economic  effect 
of  lease  modifications  is  tiny  compared 
with  the  coal  program  as  a  whole.  The 
largest  number  of  lease  modifications 
that  BLM  has  processed  in  the  past  few 
years  has  been  6.  in  FY  1998.  affecting 
a  total  of  733  acres.  Analyzing  this 
strictly  from  averages,  and  using  the 
value  from  FY  2001.  the  market  value  of 
coal  affected  by  these  modifications 
should  have  been  about  54.784,701  in 
FY  1998.  assuming,  of  course,  that  it  all 
would  have  been  immediately  available 
for  mining  in  that  year.  Total  value  for 
other  recent  years,  based  on  the  lower 
numbers  and  acreages  of  lease 
modifications  shown  in  the 
accompanying  chart,  should  have  been 
only  a  ft-action  of  this  value.  The 
following  table  summarizes  lease 
modifications  over  the  past  few  years. 


63566  Federal  Register / Vol.  67,  No.  199 /Tuesday.  October  15.  2002 /Rules  and  Regulations 


BLM  Coal  Lease  Modifications,  FY1997-FY2001 


state 


FY1998 


Colorado 
Kentucky 
Montana 
Utah 

•Total 


Mods 


Acf«s  I  Le^  I  Acres 


FY1999 


FY2000 


Lease 
Mods 


100 


133 


233 


160 

303 
240 


703 


Acres 


Lease 
Mods 


Acres 


10 
200 


210 


288 


288 


FY20G1 


Lease 
Mods 


Acres 


160 
122 


282 


Of  course,  since  we  do  not  know 
precisely  how  much  coal  was  produced 
from  the  lease  modifications  shown,  we 
state  the  1998  dollar  figures  only  to 
provide  a  sense  of  how  small  the  effect 
of  lease  modifications  is,  compared  with 
the  threshold  in  the  executive  order. 
Further,  the  effects  of  the  mistake  that 
we  are  correcting  in  this  rule  were — 

•  Somewhat  longer  time  for 
processing  a  lease  modification. 

•  Somewhat  higher  cost  for 
processing  a  lease  modification. 
(Neither  of  these  effects  was  required  by 
law  or  policv;  rather,  they  were  solely 

a  consequence  of  the  drafting  error.) 
Therefore,  the  effects  of  this  final  rule 
amount  to  a  financial  benefit  to  the  coal 
industry  and  BLM  due  to  reducing  the 
time  required  for  lease  modifications 
and  the  administrative  cost  of 
processing  them 

The  reduced  costs  to  BLM  and  the 
lease  modification  applicant  from 
avoiding  a  2  to  3  month  delay  to  allow 
the  public  participation  inadvertently 
required  by  the  1999  rule  are  difficult  to 
segregate  and  quantify.  As  a  minimum, 
we  estimate  the  savings  in  processing 
costs  (for  Federal  Register  proc;essing 
and  document  preparation)  will 
approach  Si 0.000  per  lease  modificatimi 
application  Assuming  an  average 
number  of  lease  modification 
applications  per  year  of  i.  the  total 
savings  may  be  nearly  S30.000 

The  other  element  of  savings  created 
by  this  final  rule  is  the  reduction  in 
opportunity  costs  The  unintended 
consequence  of  the  1999  rule  was  that 
some  operators  may  not  have  been  able 
to  develop  the  resources  contained  in 
the  lease  modifications  in  a  timely 
manner,  or  at  all.  Those  costs  would 
have  been  imposed  if,  due  to  the 
additional  processing  time.  BLM  could 
not  approve  the  lease  modification  in 
time  to  allow  recovery  of  the  resources. 
If  the  lease  modification  is  not 
processed  in  time  for  the  coal  it  contains 
to  be  mined  with  the  rest  of  the  coal  in 
the  lease,  the  public  will  lose  revenues 
from  bonus  payments  and  royalties.  We 
estimate  that  this  final  rule  will  enable 


the  public  to  avoid  bonus  and  royalty 
revenue  losses  of  about  $2,200  per  acre 
on  average,  and  with  an  expected  3 
modifications  at  a  maximum  of  160 
acres  each,  the  total  revenue  impact  is 
about  $1,056,000  per  year,  which, 
though  substantial,  is  less  than  1 
percent  of  the  total  coal  royalty 
revenues  for  FY  2001 ,  and  far  less  dian 
the  $100  million  annual  threshold  in  the 
Executive  Order. 

The  second  change  amends  our 
regulations  to  reflect  acreage  limitations 
changed  by  Public  Law  106-463.  We 
cannot  quantify  the  economic  impact  of 
increasing  the  acreage  limitations, 
because  it  would  involve  what  would 
amount  to  speculation  about  future  coal 
leases  or  mergers  of  current  coal  lessees. 
We  do,  however,  see  this  as  positive  for 
industry  in  that  it  will  allow  greater 
flexibility  for  coal  operators  to  maintain 
coal  reserves  that  are  readily  available 
for  production  and  consumption. 
Currently,  to  allow  for  proof  of 
successful  reclamation,  lessees  must 
wait  as  long  as  10  years  before  they  can 
relinquish  a  lease  after  production  has 
ended.  The  acreage  in  a  lease  that  has 
been  mined  out  but  not  reclaimed 
counts  the  same  to  the  state  and 
national  acreage  limitations  as  a  new 
least'  that  has  never  been  mined. 

The  rule  will  not — 

•  Adversely  affect  in  a  material  way 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
giivt!rnments  ()r  communities.  It  will 
enhance  economic  recovery  of  coal, 
minimize  bvpasses,  and  improve  mining 
efficiency. 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency. 

•  .Mter  the  budgetary  effects  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  right  or  obligations  of 
their  recipients. 

•  Raise  novel  legal  or  policy  issues. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  as 
amended,  5  U.S.C.  601-612.  to  ensure 


that  government  regul^ions  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  This  rule,  as  described  above, 
merely  implements  a  statutory  change  to 
the  regulations  that  apply  to  leasing 
Federal  coal  resources,  and  the  rule 
change  itself  will  not  have  a  significant 
impact  on  any  small  entities.  Rather,  it 
is  the  legislation  which  affects  these 
entities.  The  regulations  make  no 
substantive  change  beyond  what 
Congress  has  already  enacted.  Further, 
the  rule  corrects  a  technical  error  in  the 
final  rule  published  on  September  28, 
1999  (64  FR  52239).  which  was  fully 
analyzed  for  RFA  compliance  when 
published.  Therefore.  BLM  has 
determined  under  the  RFA  that  this 
final  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFAj 

This  final  rule  is  not  a  "major  rule" 
as  defined  at  5  U.S.C.  804(2).  This  rule 
merely  makes  a  technical  correction  in 
the  final  rule  published  on  September 
28,  1999  (64  FR  52239),  and  implements 
a  change  to  the  state  acreage  limits  that 
has  been  made  by  Congress.  This  rule  is 
limited  to  making  BLM's  regulations 
consistent  with  the  law. 

Unfunded  Mandates  Reform  Act 

This  final  rule  does  not  impose  an 
unfunded  mandate  on  state,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year;  nor 
will  the  rule  have  a  significant  or 
unique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector.  As 
discussed  above,  this  rule  merely 
changes  BLM's  coal  leasing  regulations 
regarding  acreage  limitations  to  comply 
with  Public  Law  106-463  and  makes  a 
technical  correction  to  the  coal  leasing 
regulations  regarding  lease 
modifications.  Therefore,  BLM  is  not 
required  to  prepare  a  statement 
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containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  etseq.). 

Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (Takings) 

This  rule  does  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  The  rule  is  limited  to  changes 
reflecting  Congress's  amendment  raising 
the  state  and  nationwide  acreage  limits 
for  coal  leases,  and  correcting  a 
technical  error  relating  to  regulations 
governing  coal  lease  modifications. 
Therefore,  the  Department  of  the 
Interior  has  determined  that  the  rule 
will  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takiAgs  implications  under  this 
Executive  Order. 

Executive  Order  13132,  Federalism 

This  rule  will  not  have  a  substantial 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  The  rule  is  limited 
to  changes  to  reflect  Congress's 
amendment  raising  the  acreage  limits 
for  coal  leases  and  to  correct  a  technical 
error  pertaining  to  coal  lease 
modifications.  Therefore,  in  accordance 
with  Executive  Order  13132,  BLM  has 
determined  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988.  the 
Office  of  the  Solicitor  has  determined 
that  this  final  nile  does  not  unduly 
burden  the  judicial  system  and  that  it 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  significant  energy 
action.  It  will  not  have  an  adverse  effect 
on  energy  supplies.  The  rule  should 
have  a  favorable  effect  on  energy 
production.  It  should  improve  efficiency 
in  production  by  increasing  acreage 
limitations  and  by  removing  procedural 


requirements  inadvertently  and 
erroneously  applied  to  lease 
modifications  in  an  earlier  rule. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C,  3501 
et  seq. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

In  accordance  with  Executive  Order 
13175.  we  have  found  that  this  final  rule 
does  not  include  policies  that  have 
tribal  implications.  Since  this  rule  does 
not  make  significant  changes  to  BLM 
policy  and  does  not  specifically  involve 
Indian  reservation  lands,  we  have 
determined  that  the  govemment-to- 
goverimient  relationships  should  remain 
unaffected. 

Principal  Author 

The  principal  author  of  this  rule  is 
Mary  Linda  Ponticelli  of  the  Solid 
Minerals  Group,  assisted  by  Ted 
Hudson  of  the  Regulatory  Affairs  Group. 
Bureau  of  Land  Management, 
Washington.  DC. 

List  of  Subjects 

43  CFR  Part  3430 

Administrative  practice  and 
procedure.  Coal.  Government  contracts. 
Intergovernmental  relations.  Mines, 
Public  lands — mineral  resources.  Public 
lands — rights-of-way,  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  3470 

Coal,  Government  contracts.  Mineral 
royalties.  Mines.  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Dated:  September  26,  2002. 
Rebecca  W.  Watson, 
Assistant  Secretary  of  the  Interior. 

Under  the  authorities  cited  below, 
and  for  the  reasons  stated  in  the 
Supplementary  Information,  BLM 
amends  Subchapter  C,  Chapter  II, 
Subtitle  B  of  Title  43  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  3430— NONCOMPETITIVE 
LEASES 

1.  The  authority  citation  for  part  3430 
continues  to  read  as  follows: 


Authority:  30  U.S.C.  181  et  seq..  30  U.S.C. 
351—359;  30  U.S.C.  521—531:  30  U.S.C. 
1201  et  seq.:  and  43  U.S.C.  1701  et  seq. 

Subpart  3432 — Lease  Modifications 

2.  Amend  §  3432.3  by  revising 
paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  3432.3    Terms  and  conditions. 


(c)  Before  modif\'ing  a  lease,  BLM  will 
prepare  an  environmental  assessment  or 
environmental  impact  statement 
covering  the  proposed  lease  area  in 
accordance  with  40  CFR  parts  1500 
through  1508. 

(d)  For  coal  lease  modification 
applications  involving  lands  in  the 
National  Forest  System,  BLM  will 
submit  the  lease  modification 
application  to  the  Secretary  of 
Agriculture  for  consent,  for  completion 
or  consideration  of  an  environmental 
assessment,  for  the  attachment  of 
appropriate  lease  stipulations,  and  for 
making  any  other  findings  prerequisite 
to  lease  issuance. 

PART  3470— COAL  MANAGEMENT 
PROVISIONS  AND  LIMITATIONS 

3.  The  authority  citation  for  part  3470 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  189  and  359  and  4.1 
U.S.C.  1733  and  1740. 

Subpart  3472 — Lease  Qualification 
Requirements 

§3472.1-3    [Anwnded] 

4.  Amend  §3472.1-3  by— 

a.  removing  from  paragraph  (a)(1)  the 
terms  "46,080  acres"  and  "100,000 
acres",  and  adding  in  their  place  the 
terms  "75,000  acres"  and  "150,000 
acres ",  respectively;  and 

b.  removing  from  the  first  sentence  of  - 
paragraph  (a)(2)  the  date  "August  4. 
1976,"  and  adding  in  its  place  the  date 
"November  7.  2000."  and  removing 
from  each  place  it  appears  in  paragraph 
(a)(2)  the  term  "100.000  acres"  and 
adding  in  its  place  the  term  "150,000 
acres". 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  pfoposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  993 

[Docket  No.  FV02-993-2  PR] 

Dried  Prunes  Produced  In  California; 
Revising  the  Regulations  Concerning 
Compensation  Rates  for  Handlers' 
Services  Performed  Regarding 
Reserve  Prunes  Covered  Under  the 
California  Dried  Prune  Marketing  Order 

AGENCY:  Agricultural  Marketing  Service, 

i;SDA 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  invites  comments 
on  revising  the  regulations  concerning 
compensation  rates  for  handlers' 
services  performed  in  connection  with 
reserve  prunes  covered  under  Miirketing 
Order  No.  993  (order).  The  order 
regulates  the  handling  of  dried  prunes 
produced  in  California  and  is 
administered  locally  by  the  Prune 
Marketing  Committee  (Committee).  This 
rule  would  establish  a  procedure  in  the 
administrative  rules  and  retjulations 
which  the  Committee  would  follow  to 
compute  the  level  of  handler  payments 
for  holding  reserve  prunes  during  and 
bevond  the  crop  year  of  acquisition 
These  pavment  rates  would  refl>'(  t 
current  industry  costs.  The  rule  also 
would  establish  time  frames  for 
changing  the  payment  rates,  and 
procedures  for  informing  interested 
persons  of  the  payment  rates  and 
payment  procedures.  The  (Committee 
also  recommended  that  no  pavment  for 
handler  services  be  made  for  reserve 
prunes  released  through  the  handler 
acceptance  of  diversion  certificates  if 
the  released  prunes  have  not  been 
stored  by  the  handler 
DATES:  Comments  received  by  December 
16.  2002  will  be  considered  prior  to  the 
issuance  of  a  final  rule  Pursuant  to  the 
Paperwork  Reduction  Act.  comments  on 
the  information  collection  burden  must 
be  received  bv  December  IB.  2002. 


ADDRESSES:  interested  persons  are 
invited  to  submit  written  comments 
cimcerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938.  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
Vk-y^-H.ams. usda.gov/fv/moab. html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Riihard  P.  Van  Diest,  Marketing 
Specialist,  (California  Marketing  Field 
(Kfice.  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  2202  Monterey  Street, 
suite  102B.  Fresno.  California  93721: 
telephcme:  (559)  487-5901.  Fax:  (559) 
487-5906;  or  George  Kelhart.  Technical 
Advisor.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1400 
Independence  Avenue.  SW  STOP  0237. 
Washington.  DC  20250-0237:  telephone: 
1202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  hv  contacting  lay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  independence 
Avenue.  SW  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938.  or  E-mail; 
lav  ('.uerbt'P«?us(ia  gov 

SUPPLEMENTARY  INFORMATION:  This 
proposal  IS  issued  under  Marketing 
Agreement  and  Order  No.  993.  both  as 
amended  (7  CFR  part  993),  regulating 
the  handling  of  dried  prunes  produced 
in  (California,  hereinafter  referred  to  as 
the  "order.  '  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act  ■• 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  |ustice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  proposal 


will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing.  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  proposal  invites  comments  on 
revising  the  regulations  concerning 
compensation  to  handlers  for  services 
they  perform  pertaining  to  reserve 
prunes  covered  under  the  order.  Under 
the  order,  handlers  are  compensated  for 
such  costs  as  inspection,  receiving, 
storing,  grading,  and  fumigation  of 
reserve  prunes  held  for  the  account  of 
the  Committee.  In  the  administrative 
rules  and  regulations,  the  compensation 
rate  has  been  S25  per  ton  since  the  early 
1970's.  This  rule  would  establish  a 
procedure  in  the  administrative  rules 
and  regulations  which  the  Committee 
would  follow  to  compute  the  level  of 
handler  payments  that  reflect  current 
industry  costs  instead  of  having  the 
compensation  rate  stated  in  the  rule. 
The  Committee  would  obtain  current 
industrv  costs  through  surveys  of  dried 
prune  handlers  and  compute  average 
costs  based  on  the  number  of  handlers 
participating  in  the  survey.  Abnormally 
high  or  low  results  would  not  be 
considered  in  the  average.  The  average 
may  be  rounded  to  the  nearest  SO. 25. 
The  compensation  rate  computed  by  the 
Committee  would  require  approval  by 
USDA.  The  Committee  would  announce 
the  compensation  rate  for  handling 
reserve  prunes  at  the  time  when  the 
Committee  reviews  the  industry 
statistics  during  the  latter  part  of  lune 
and  notify  all  handlers  accordingly. 
Additional  payment  for  handler  services 
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for  reserve  prunes  held  beyond  the  crop 
year  of  acquisition  would  be  updated 
through  a  stated  percentage  of  the 
handler  compensation  rate  during  the 
crop  year  of  acquisition.  The  Committee 
unanimously  recommended  this  action 
on  November  29,  2001. 

The  order  provides  authority  for 
volume  regulation  designed  to  promote 
orderly  marketing  conditions,  to 
stabilize  prices  and  supplies,  and  to 
improve  producer  returns.  When 
volume  regulation  is  in  effect,  a  certain 
percentage  of  the  California  prune  crop 
may  be  sold  by  handlers  to  any  market 
(salable  tonnage)  while  the  remaining 
percentage  must  be  held  by  handlers  in 
a  reserve  pool  (or  reserve)  for  the 
account  of  the  Committee.  Reserve 
prunes  are  disposed  of  through  various 
programs  authorized  under  the  order, 
including  government  purchases.  Net 
proceeds  generated  from  sales  of  reserve 
prunes  are  distributed  to  the  reserve 
pool's  equity  holders,  primarily 
producers. 

Definitions 

Section  993.21c  of  the  pnme 
marketing  order  defines  salable  prunes 
as  prunes  which  are  free  to  be  handled 
pursuant  to  any  salable  percentage 
established  by  the  USDA  pursuant  to 
§993.54. 

Section  993. 21d  of  the  order  defines 
reserve  prunes  as  prunes  which  must  be 
withheld  in  satisfaction  of  a  reserve 
obligation  arising  from  the  application 
of  a  reserve  percentage  established  by 
the  USDA  pursuant  to  §  993.54. 

Section  993.54  of  the  order  provides 
authority  for  the  USDA,  based  on 
recommendations  by  the  Committee  and 
supporting  information  supplied  by  the 
Committee,  or  from  other  available 
information,  to  establish  salable  and 
reserve  percentages  for  dried  prunes 
received  by  handlers  during  a  crop  year. 
The  crop  year  begins  August  1  and  runs 
through  July  31.  When  salable  and 
reserve  percentages  are  in  effect, 
§  993.57  requires  handlers  to  hold  in 
their  possession  or  under  their  control, 
for  the  accoimt  of  the  Committee,  the 
quantity  of  prunes  necessary  to  meet 
their  reserve  obligation. 

Authority  To  Pay  Handlers  for  Reserve 
Pool  Services 

Section  993.59  of  the  order  specifies 
that  handlers  be  compensated  for 
necessary  services  performed  in 
connection  with  reserve  prunes 
including,  but  not  limited  to  inspection, 
receiving,  storing,  grading,  and 
fumigation.  The  payment  is  made  on  the 
tonnage  of  reserve  prunes  held  by  the 
handler  for  the  account  of  the 


Committee,  in  accordance  with  a 
schedule  of  payments. 

Handler  Service  Pa)rments  and 
Conditions  for  Reserve  Prunes 

Pursuant  to  §  993.59  of  the  order, 
details  of  the  criteria  and  procedures  for 
compensating  prune  handlers  in 
connection  with  reserve  prunes  are 
established  by  regulation  after 
recommendation  by  the  Committee. 
They  may  be  found  in  §  993.159  of  the 
administrative  rules  and  regulations. 
Since  the  early  1970's,  the 
compensation  rate  has  been  $25  per  ton. 
The  prune  industry  has  not 
implemented  salable  and  reserve 
percentages  since  1971;  therefore,  the 
compensation  rate  does  not  reflect 
current  costs.  In  recent  years,  the 
Committee  has  considered 
implementing  a  reserve. 

The  Conunittee  normally  meets 
diu'ing  the  end  of  June  or  early  July  to 
discuss  marketing  policy  issues  and 
decides  whether  to  recommend 
implementing  a  reserve.  The  Committee 
met  on  November  29,  2001,  and 
unanimously  recommended  revising  the 
rules  and  regulations  pertaining  to  the 
compensation  rate  for  handler  services 
in  connection  with  reserve  prunes.  One 
change  recommended  would  establish  a 
procedure  in  the  administrative  rules 
and  regulations  for  computing  the 
compensation  rates  instead  of  having 
the  rates  stated  in  the  rule.  To  aid  in 
formulating  the  compensation  rates,  the 
Committee  would  obtain  current  costs 
through  surveys  of  dried  prune  handlers 
and  compute  average  costs  based  on  the 
number  of  handlers  participating  in  the 
survey.  Abnormally  high  or  low  results 
would  not  be  considered  in  the  average. 
The  average  may  be  rounded  to  the 
nearest  SO. 25. 

An  updated  compensation  rate  for 
handling  reserve  prunes  would  be 
computed  when  the  Committee 
considers  its  annual  marketing  policy, 
but  no  later  than  July  20.  This  date 
could  be  extended  up  to  10  days,  if 
warranted  by  a  late  crop.  During 
marketing  policy  discussions,  the 
Committee  reviews,  among  other  things, 
industry  production  and  marketing 
statistics  for  dried  prunes  here  and 
abroad,  pricing  information  for  domestic 
and  foreign  produced  dried  prunes,  and 
handler  costs  for  holding  reserve 
prunes,  including,  but  not  limited  to 
inspection,  receiving,  storing,  grading, 
and  fumigating  prunes.  Any 
recommended  change  in  compensation 
rate  would  be  reviewed,  and  would 
have  to  be  approved  by  USDA.  Upon 
approval,  the  Committee  would  inform 
all  handlers  of  the  changed 
compensation  rate  for  the  upcoming 


crop  year.  The  crop  year  begins  August 
1  and  the  process  would  be  completed 
by  that  time. 

On  November  29,  2001,  the 
Committee  also  recommended  that  no 
payment  for  handler  services  be  made 
for  reserve  prunes  released  by  handler 
acceptance  of  diversion  certificates 
under  §§  993.62  and  993.162,  if  the 
handler  has  not  stored  the  prunes.  For 
example,  a  handler  may  have  a  reserve 
obligation  of  1,000  tons  and  received 
900  tons  worth  of  diversion  certificates. 
The  handler  submits  the  900  tons  of 
diversion  certificates  to  the  Committee 
and  requests  that  he  be  relieved  of  900 
tons  of  reserve  prune  obligation,  leaving 
a  reserve  obligation  of  100  tons.  In  this 
situation,  the  Committee  would  only 
reimburse  the  handler  for  reserve  pool 
costs  on  the  100  tons. 

The  Committee  intends  to  pay  up  to 
one-half  the  compensation  rate  (first 
payment)  as  soon  as  practicable  after  the 
majority  of  the  deliveries  have  been 
made  £md  funds  are  available.  During 
normal  years,  the  first  payment  would 
occur  after  the  second  quarter  of  the 
crop  year  (usually  during  February)  and 
quarterly  payments  would  be  made 
thereafter,  as  funds  are  available.  The 
crop  vear  runs  from  August  1  through 
July  31. 

The  Committee  also  recommended  a 
number  of  administrative  changes  to  the 
rules  and  regulations.  They  include:  (1 ) 
Correcting  a  reference  in  ^  993.159(a) 
from  §  993.57  to  §  993.59;  (2)  adding  a 
provision  in  §  993.159(a)(1)  stating  that 
in  crop  vears  when  the  Committee 
recommends  a  reserve  pool,  it  shall 
meet  by  July  20  to  review  costs  for 
handler  services  in  connection  with 
reserve  prunes  pursuant  to  §  993.59. 
except  that  the  Committee  may  extend 
this  date  by  not  more  than  10  business 
davs  if  warranted  by  a  late  crop;  (3) 
adding  weighing  and  stacking  prunes  as 
part  of  the  direct  labor  costs  in 
§  993.159(a)(2);  (4)  adding  clean-up, 
health  insurance,  pension  plan 
contributions,  vacation  pay.  holiday  and 
other  paid  days  off  as  part  of  the  plant 
overhead  costs  in  «?  993.159(a)(2);  and 
(5)  eliminating  reference  to  personal 
pronouns  and  replacing  them  with  a 
descriptive  noun  so  the  regulatory  text 
is  not  gender  specific.  Paragraphs  (a)(1). 
(2).  and  (3)  of  §993.159  are  proposed  to 
be  modified  accordingly. 

In  addition,  the  Committee 
recommended  that  the  provisions  in 
§  993.159(c)(2)  regarding  payments  to 
handlers  for  ser\'ices  rendered  in 
connection  with  reserve  prunes  held 
beyond  the  end  of  the  crop  year  of 
acquisition  also  be  updated.  The 
regulations  currently  establish  the 
reimbursement  rate  for  storage  and 
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fumigation  at  S2  per  ton  for  the  first 
quarter  of  the  year  beyond  the  crop  year 
of  acquisition.  This  approximates  10 
percent  of  the  current  handler 
compensation  rate  for  the  crop  year  of 
acquisition.  The  (Committee 
recommended  that  handlers  be 
compensated  at  10  percent  of  the  yearly 
rate  computed  by  the  Committee  and 
approved  bv  L'SDA  for  the  crop  year  of 
acquisition  for  the  first  quarter  after  the 
crop  year  of  acquisition,  rather  than 
establishing  a  specific  rate.  That 
paragraph  also  specifies  specific 
amounts  per  ton  for  storage  and 
fumigation  for  the  second,  third,  and 
fourth  quarters  after  the  crop  year  of 
acquisition  at  SI. 00.  SO. 25.  and  $0.25 
per  ton,  respectively.  This  equates  to  50 
percent  of  the  first  quarter's  amount  for 
the  second  quarter  and  25  percent  each 
for  the  third  and  fourth  quarters.  Rather 
than  maintaining  specific  rates  for  the 
second,  third,  and  fourth  quarters,  the 
Committee  recommended  that  the  rates 
be  expressed  as  these  percentages  in  the 
administrative  rules  and  regulations. 
Expressing  these  rales  paid  to  handlers 
for  services  rendered  bevond  the  crop 
vear  of  acquisition  as  percentages  would 
add  flexibility  to  the  regulatory  scheme 
and  eliminate  the  need  to  revise  that 
part  of  the  regulations  when  the  rates  for 
handler  services  during  the  crop  vear 
are  changed. 

The  Committee  also  recommended 
that  it  be  allowed  to  determine  the  rate 
per  ton  for  bin  rental  within  the 
industry  for  the  succeeding  crop  year 
and  inform  handlers  in  accordance  with 
paragraph  (e)  of  §993.159.  Handlers 
would  be  compensated  at  that  rate  for 
use  of  their  bins  in  storing  reserve 
prunes  for  the  account  of  the 
Committee.  Paragraphs  (c)(1)  and  (2)  of 
§993.159  are  proposed  to  be  modified 
accordingly. 

New  paragraph  (e)  0^^993.159  would 
specif\-  that  the  Committee  shall  give 
reasonable  publicity  to  producer  and 
handler  members  and  alternates  who 
serve  on  the  Committee,  commercial 
dehydrators.  handlers,  and  the 
cooperative  bargaining  association(s)  of 
each  meeting  to  consider  handler 
payment  rates  or  any  modification 
thereof,  and  each  such  meeting  shall  be 
open  to  them.  Similar  publicity  shall  be 
given  to  producer  and  handler  members 
and  alternates  who  serve  on  the 
Conunittee,  commercial  dehydrators. 
handlers,  and  the  cooperative 
bargaining  association(s)  of  each 
payment  rate  modification  submitted  to 
USDA  for  review  and  approval  The 
Committee  shall  notify  producer  and 
handler  members  and  alternates  who 
serve  on  the  Committee,  commercial 
dehydrators.  handlers,  and  cooperative 


bargaining  associatian(s)  of  USDA's 
action  on  payment  rates  and  conditions 
for  payment  by  first  class  mail  and/or  by 
electronic  communications. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  nile  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
fiexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility- 
There  are  approximately  1,205 
producers  of  dried  prunes  in  the 
production  area  and  approximately  24 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  industry  profile  shows 
that  9  out  of  24  handlers  (37.5  percent) 
shipped  over  $5,000,000  worth  of  dried 
prunes  and  could  be  considered  large 
handlers  by  the  Small  Business 
Administration.  Fifteen  of  the  24 
handlers  (62.5  percent)  shipped  under 
S5. 000.000  worth  of  prunes  and  could 
be  considered  small  handlers.  An 
estimated  32  producers,  or  less  than  3 
percent  of  the  1.205  total  producers, 
would  be  considered  large  growers  with 
annual  incomes  over  S500.000.  The 
majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

Pursuant  to  t)  993.59  of  the  order,  this 
proposed  rule  would  allow  the 
Committee  to  compute  and  aimounce 
the  level  of  payments  paid  to  handlers 
for  services  performed  in  connection 
with  holding  reserve  prunes  for  the 
account  of  the  Committee.  Each  handler 
holding  reserve  prunes  for  the  account 
of  the  Committee  would  complete  such 
services  so  that  the  Committee  is 
assured  that  the  prunes  are  maintained 
in  good  condition.  The  Committee 
would  use  the  procedure  specified  in 
the  administrative  rules  and  regulations 
for  computing  the  payment  levels.  This 
flexibility  would  allow  for  cost  updates 


in  a  timely  and  efficient  manner  and  at 
less  cost  to  implement.  This  rule  would 
allow  the  Conunittee  to  survey  each  of 
the  prune  handlers  to  obtain  their  costs 
for  each  category  of  expenses  for 
handling  reserve  prunes  listed  in 
§  993.159  of  the  administrative  rules 
and  regulations.  These  costs  would  be 
averaged  according  to  the  formula  in  the 
rules  and  regulations.  After  reviewing 
and  computing  these  costs,  the 
Committee  would  submit  the 
compensation  rates  to  USDA  for 
approval.  After  USDA  approves  the 
compensation  rates,  the  payment  rates 
would  be  publicized  as  required  in 
paragraph  (e)  of  this  section.  No 
payments  for  handler  services  would  be 
made  for  reserve  prunes  released  by 
handler  acceptance  of  diversion 
certificates  if  the  handler  has  not  stored 
the  released  dried  prunes  for  the 
account  of  the  Conunittee. 

The  Committee  also  recommended  a 
number  of  administrative  changes  to  the 
rules  and  regulations.  They  include:  (1) 
Correcting  a  section  reference  in 
§  993.159(a)  from  §  993.57  to  §  993.59; 
(2)  Adding  a  provision  to  §  993.159(a)(1) 
stating  that  in  crop  years  when  the 
Committee  recommends  a  reserve  pool, 
it  shall  meet  by  July  20  to  review  the 
costs  incurred  by  handlers  in 
cormection  with  holding  reserve  prunes 
for  the  account  of  the  Committee,  except 
that  the  Committee  may  extend  this  date 
up  to  10  business  days  if  warranted  by 
a  late  crop:  (3)  Adding  weighing  and 
stacking  prunes  as  part  of  the  direct 
labor  costs  in  §  993.159(a)(2);  (4)  Adding 
clean-up.  health  insurance,  pension 
plan  contributions,  vacation  pay, 
holiday  and  other  paid  days  off  as  part 
of  the  plant  overhead  costs  in 
§  993.159(a)(2);  and  (5)  Eliminating 
references  to  personal  pronouns  and 
replacing  them  with  descriptive  nouns 
so  the  regulatory  text  is  not  gender 
specific.  Paragraphs  (a)(1).  (2),  and  (3)  of 
§  993.159  are  proposed  to  be  modified 
accordingly. 

In  addition,  the  Committee 
recommended  that  the  provisions  in 
§  993.159(c)(2)  also  be  updated  and  be 
formula  based.  These  provisions  regard 
payments  to  handlers  for  services 
(storage  and  fumigation)  rendered  in 
cormection  with  reserve  prunes  held 
beyond  the  crop  year  of  acquisition.  The 
regulations  currently  establish  the 
reimbursement  rate  at  $2  per  ton  for  the 
first  quarter  of  the  crop  year  after 
acquisition.  This  approximates  10 
percent  of  the  current  handler 
compensation  rate  for  the  crop  year  of 
acquisition.  The  Committee 
recommended  that  the  handler  payment 
rate  for  the  first  quarter  of  the  crop  year 
after  acquisition  be  10  percent  of  the 
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yearly  rate  for  the  crop  year  of 
acquisition,  rather  than  establishing  a 
specific  payment  rate.  That  paragraph 
also  specifies  specific  amounts  per  ton 
for  storage  and  fumigation  for  the 
second,  third,  and  fourth  quarters  of  the 
crop  year  following  acquisition  at  $1.00, 
$0.25.  and  $0.25  per  ton,  respectively. 
This  equates  to  50  percent  of  the  first 
quarter's  amount  for  the  second  quarter 
and  25  percent  each  for  the  third  and 
fourth  quarters.  Rather  than  maintaining 
specific  rates  for  the  second,  third,  and 
fourth  quarters,  the  Conunittee 
recommended  that  the  rates  be 
expressed  as  these  percentages  in  the 
administrative  rules  and  regulations. 
Expressing  these  rates  paid  to  handlers 
for  services  rendered  beyond  the  crop 
year  of  acquisition  as  percentages  would 
add  flexibility  to  the  regulatory  scheme 
and  eliminate  the  need  to  revise  that 
part  of  the  regulations  when  the  rates  for 
handler  services  during  the  crop  year 
are  changed. 

The  Committee  also  recommended 
that  it  be  allowed  to  determine  the  rate 
per  ton  for  bin  rental  within  the 
industry  for  the  succeeding  crop  year 
and  inform  handlers  in  accordance  with 
paragraph  (e)  of  §  993.159.  Handlers 
would  be  compensated  at  that  rate  for 
the  use  of  their  bins  in  storing  reserve 
prunes  for  the  accoimt  of  the 
Committee.  Paragraphs  (c)(l}  and  (2)  of 
§  993.159  are  proposed  to  be  modified 
accordingly. 

New  paragraph  (e)  of  §  993.159  would 
specify  that  the  Committee  give 
reasonable  publicity  to  producer  and 
handler  members  and  alternates  who 
serve  on  the  Committee,  commercial 
dehydrators.  handlers,  and  the 
cooperative  bargaining  association(s)  of 
each  meeting  to  consider  handler 
payment  rates  or  any  modification 
thereof,  and  each  such  meeting  shall  be 
open  to  them.  Similar  publicity  would 
be  given  to  producer  and  handler 
members  and  alternates  who  serve  on 
the  Committee,  commercial 
dehydrators,  handlers,  and  the 
cooperative  bargaining  association(s)  of 
each  payment  report  submitted  to  USDA 
for  review  and  approval.  The  Committee 
would  notify  producer  and  handler 
members  and  alternates  who  serve  on 
the  Conunittee,  commercial 
dehydrators,  handlers,  and  cooperative 
bargaining  association(s)  of  USDA's 
action  on  payment  rates  and  conditions 
for  payment  by  first  class  mail  and/or  by 
electronic  communication. 

Regarding  the  impact  of  this  rule  on 
affected  entities,  the  order  provides  that 
handlers  shall  store  reserve  primes  for 
the  accoimt  of  the  Committee.  Net 
proceeds  from  sales  of  such  reserve 
prunes  are  distributed  back  to  the 


reserve  pool's  equity  holders,  primarily 
producers.  Handlers  are  compensated 
from  reserve  pool  funds  for  their  costs 
in  inspecting,  receiving,  storing, 
grading,  fumigation,  and  handling 
reserve  prunes.  Currently,  handlers  are 
compensated  at  a  rate  of  $25  per  ton  for 
reserve  prunes  acquired  during  a 
particular  crop  year.  The  $25  per  ton 
rate  has  been  the  compensation  rate 
since  the  early  1970's,  Costs  have 
increased  dramatically  in  the  past  30 
years.  The  Committee  reconunended 
that  a  procedure  be  added  to  the 
administrative  rules  and  regulations  that 
allows  the  Committee  to  adjust  the 
compensation  rate  for  handling  reserve 
prunes  in  a  timely  manner  instead  of 
specifying  them  in  the  rules  and 
regulations.  The  industry  meets  during 
the  end  of  June  or  early  July  to  discuss 
marketing  policy  issues,  including 
reserve  pooling,  for  the  next  crop  year, 
which  begins  August  1.  A  procedure  in 
the  administrative  rules  and  regulations 
would  allow  the  Committee  to  update 
the  compensation  rate  during  a 
particular  crop  year  in  a  timely, 
efficient,  and  less  expensive  manner. 
The  computed  payment  rates  would  be 
recommended  by  the  Committee  and 
approved  by  USDA.  After  USDA 
approval  the  payment  rates  would  be 
publicized  as  required  in  §  993.159(e). 

This  rule  would  allow  the  Committee 
to  reimbiuse  handlers  their  actual  costs 
incurred  in  holding  reserve  prunes  for 
the  account  of  the  Committee.  While 
this  may  reduce  net  proceeds  to  the 
equity  holders,  it  shifts  the  costs  to  the 
appropriate  entities.  There  should  be  no 
disproportionate  impact  of  this 
proposed  action  on  small  entities.  Costs 
of  the  reserve  pool  are  taken  out  of  the 
proceeds  of  the  pool  and  each  equity 
holder  shares  in  the  expenses  based  on 
their  proportionate  share  of  prunes  in 
the  reserve  pool. 

The  Committee  discussed  other 
alternatives  to  this  change  on  November 
29,  2001,  including  doing  nothing. 
However,  that  would  leave  reserve 
pooling  as  a  less  viable  supply 
management  option  due  to  the  outdated 
schedule  of  handler  payments.  Another 
option  discussed  was  to  update  the  data 
for  a  given  crop  year;  however,  the 
survey  and  formula  procedure  was 
considered  more  viable. 

This  action  would  allow  the 
Committee  to  survey  prune  handlers  to 
obtain  their  costs  applicable  to  holding 
reserve  prunes  for  the  account  of  the 
Committee.  Reporting  and 
recordkeeping  burdens  are  necessary  for 
compliance  purposes  and  for 
developing  statistical  data  to  administer 
the  program.  This  rule  would  impose 
some  additional  reporting  and 


recordkeeping  requirements  on  both 
small  and  large  California  dried  prune 
handlers.  The  information  collection 
requirements  are  discussed  in  the 
following  section.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry-  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  proposed  rule. 

In  addition,  the  Committee=s  Supply 
Management  Subcommittee  meeting  on 
November  28,  2001.  and  the  Committee 
meeting  on  November  29.  2001.  where 
this  action  was  deliberated  were  both 
public  meetings  widely  publicized 
throughout  the  prune  industry.  All 
interested  persons,  both  large  and  small, 
were  invited  to  attend  the  subcommittee 
and  Committee  meetings  and  participate 
in  the  industry=s  deliberations.  Finally. 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

-Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  this  notice  announces  that 
AMS  is  seeking  approval  for  a  new- 
information  collection  reouest. 

Title:  Dried  Prunes  Produced  in 
California,  Marketing  Order  No.  993: 
Revision  of  Compensation  Rates  for 
Handler  Services. 

OMB  Number:  0581-NE\V. 

Type  ofReauest:  New  collection. 

Abstract:  The  information 
requirements  in  this  request  are 
essential  to  carryout  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  dried  prune  marketing 
order  program,  which  has  been 
operating  since  1949. 

On  November  29.  2001,  the 
Committee  unanimously  recommended 
revising  the  order's  administrative  rules 
and  regulations  pertaining  to  the 
compensation  rate  for  handler  services 
in  connection  with  reserve  prunes.  To 
help  the  Committee  formulate  the  rates, 
current  costs  would  be  obtained  through 
a  survey  voluntarily  submitted  by  dried 
prune  handlers,  and  average  costs 
would  be  computed  based  on  the 
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number  of  handlers  participating  in  the 
survey  The  Committee  will  send  the 
survev  to  all  prune  handlers.  The  survey 
will  request  thnt  they  submit  their  costs 
for  services  performed  with  respect  to 
reserve  tonnage  prunes,  such  as 
inspection,  receiving,  storing,  grading, 
and  fumigation 

The  survev  is  needed  so  the 
Committee  can  compute  the  average 
industrv  cost  for  holding  reserve  pool 
prunes.  It  would  also  allow  the 
Committee  to  evaluate  this  information, 
update  the  compensation  rate,  and 
reimburse  handlers  their  actual  costs 
incurred  in  holding  reserve  prunes. 

The  information  collection  is  used 
only  by  authorized  representatives  of 
USDA.  including  AMS.  Fruit  and 
Vegetable  Programs'  regional  and 
headquarters  staff,  and  authorized 
Committee  employees.  Authorized 
Committee  employees  will  be  the 
primary  users  of  the  information  and 
AMS  is  the  secondary  user. 

The  request  for  approval  for  the  new 
information  collection  under  the  order 
is  as  follows; 

Handler  Compensation  Survey 

Estimate  of  Burden:  Public  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response. 

Respondents:  Dried  prune  handlers 
who  handle  reserve  prunes. 

Estimated  \'umber  of  Respondents: 
24. 

Estimated  \umber  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  6  hours. 

Comments:  C'omments  are  invited  on: 

(1)  Whether  the  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  should  reference  OMB  No. 
0581-NEVV  and  the  dried  prune 
marketing  order,  and  be  sent  to  USDA 
in  care  of  the  Docket  Clerk  at  the 
previously  mentioned  address.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 


All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

As  mentioned  before,  AMS  is  seeking 
approval  from  OMB  for  the  additional 
burden  imposed  by  the  Handler 
Compensation  Survey.  Upon  OMB 
approval,  the  additional  burden  will  be 
merged  into  the  information  collection 
currently  approved  under  OMB  No. 
0381-0178.  Vegetable  and  Specialty 
Crop  Marketing  Orders. 

In  addition  to  the  information 
collection  burden,  this  rule  also  invites 
comments  on  revising  the  regulations 
concerning  compensation  to  handlers 
for  serv'ices  they  perform  pertaining  to 
reserve  prunes  covered  under  the  order. 
A  60-day  comment  period  is  invited  to 
allow  interested  persons  to  respond  to 
this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  proposed  to 
be  amended  as  follows: 

PART  993— B  DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

1   The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

.\uthority:  7  U.S.C.  601-fi74 

2.  Section  993.159  is  revised  to  read 
as  follows: 

§  993. 1 59    Payments  for  services 
performed  with  respect  to  reserve  tonnage 
prunes. 

la)  Pavment  for  crop  year  of 
acquisition.  Each  handler  shall,  with 
respect  to  reserve  prunes  held  by  the 
handler  for  the  account  of  the 
Committee  pursuant  to  §993.59.  be  paid 
at  a  rate  computed  by  the  Committee 
(natural  condition  rate)  for  necessary 
services  rendered  by  the  handler  in 
connection  with  such  prunes  so  held 
during  all  or  any  part  of  the  crop  year 
in  which  the  prunes  were  physically 
received  from  producers  or  dehydrators. 
Each  handler  holding  reserve  prunes 
shall  perform  such  services  to  assure 
that  the  prunes  are  maintained  in  good 
condition.  No  payment  will  be  made  for 
prunes  released  by  handler  acceptance 
of  diversion  certificates  if  the  handler 
has  not  stored  the  released  prunes.  The 
rate  of  payment  shall  be  established  by 
the  (Committee  and  must  be  approved  by 
the  Secretary.  Following  such  approval. 


it  shall  be  publicized  as  required  in 
paragraph  (e)  of  this  section. 

(1)  On  or  before  July  20  of  each  crop 
year  when  the  Committee  recommends 
a  reserve  pool  (except  the  Committee 
may  extend  this  date  by  not  more  than 
ten  business  days  if  warranted  by  a  late 
crop),  the  Conunittee  shall  hold  a 
meeting  to  review  the  costs  for 
necessary  services  rendered  by  handlers 
in  connection  with  reserve  prunes. 

(2)  Such  amount  shall,  together  with 
the  additional  payments,  as  provided  in 
this  section,  be  in  full  payment  for  the 
costs  incurred  in  connection  with  but 
not  be  limited  to  the  following  services: 
Inspection,  receiving,  storing,  grading, 
fumigation,  and  handling.  The  costs 
include,  but  are  not  limited  to: 

(ij  Acquisition  costs,  which  include 
those  for  salaries,  commission,  or 
brokerage  fees,  transportation  and 
handling  between  plants  and  receiving 
stations,  inspection,  and  other  costs, 
including  container  expenses, 
incidental  to  acquisition  or  storage; 

(ii)  Direct  labor  costs,  which  include 
those  for  weighing,  receiving  and 
stacking,  grading,  preliminary  sorting 
and  storing  (including  that  performed 
by  the  handler  at  the  receiving  station), 
and  loading  for  shipment  or  other 
delivery  to  the  Committee  or  its 
designee; 

(iii)  Plant  overhead  costs,  which 
include  those  for  supervision,  indirect 
labor,  fuel,  power  and  water,  taxes  and 
insurance  on  facilities,  depreciation  and 
rent,  repairs  and  maintenance  (clean-up, 
etc.),  factory  supplies  and  expense,  and 
employee  benefits  (payroll  taxes, 
compensation  insurance,  health 
insurance,  pension  plan  contributions, 
vacation  pay,  holiday  and  other  paid 
days  off.  and  other  such  costs). 

(3)  The  Committee  shall  survey  all 
handlers  to  obtain  their  costs  for 
services  performed  with  respect  to 
reserve  tonnage  prunes.  The  Committee 
will  compute  the  average  industry  cost 
for  holding  reserve  pool  prunes  by 
adding  each  handlers'  cost  data,  and 
dividing  the  composite  figure  by  the 
number  of  handlers  participating  in  the 
survey.  In  the  event  that  any  handler's 
cost  data  is  too  low  or  too  high,  the 
Committee  may  choose  to  exclude  the 
high  and  low  data  in  computing  an 
industry  average.  The  industry  average 
costs  may  be  rounded  to  the  nearest 
SO. 25.  The  industry  average  costs 
computed  by  the  Committee  shall  be 
publicized  by  the  Committee  pursuant 
to  paragraph  (e)  of  this  section. 

(b)  Reimbursement  for  required 
insurance  costs.  Each  handler  holding 
reserve  prunes  for  the  account  of  the 
Committee  shall  maintain  proper 
insurance  thereon,  including  fire  and 
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extended  coverage,  in  valuations 
(according  to  grade  and/or  size) 
established  by,  or  acceptable  to,  the 
Committee  for  the  particular  crop  year. 
The  Committee  shall  reimburse  the 
handler  for  the  actual  costs  of  such 
insurance.  Prior  to  the  receipt  of  reserve 
prunes  at  the  beginning  of  each  crop 
year,  the  handler  shall  certify  to  the 
Committee  and  the  Secretary  of 
Agriculture,  on  Form  PMC  4.5,  that  such 
handler  has  a  fire  and  extended 
coverage  policy  fully  insuring  all 
reserve  prunes  received  by  the  handler 
during  such  crop  year.  Such 
certification  shail  contain  the  following 
information: 

(1)  The  name  and  address  of  the 
handler; 

(2)  The  location(s)  where  reserve 
prunes  will  be  held  for  the  account  of 
the  Committee  and  the  premium  rate 
per  $100  value  per  annum  at  each 
location; 

(3)  The  value  per  ton  at  which  the 
reserve  prunes  are  insured;  and 

(4)  The  name  and  address  of  the 
insurance  underwriter. 

(c)  Certain  additional  payments  in 
connection  with  the  holding  of  reserve 
prunes  for  the  account  of  the 
Committee. 

(1)  Whenever  a  handler  is  directed  by 
the  Committee  to  move  and  dump 
containers  or  reserve  prunes  held  by  the 
handler  for  the  account  of  the 
Committee  for  the  purpose  of  causing  an 
inspection  to  be  made  of  the  prunes  as 
provided  in  §  993.75,  but  without  taking 
delivery  of  the  prunes  at  that  time,  the 
handler  shall  be  paid  for  such  services 
at  a  rate  per  ton  (natural  condition 
weight)  determined  by  the  Committee 
and  approved  administratively  by  the 
Secretary  of  Agriculture.  Such 
reimbursement  rate  shall  be  computed 
as  described  in  paragraph  (a)(3)  of  this 
section  and  publicized  as  required  in 
paragraph  (e)  of  this  section. 

(2)  Additional  payment  for  reserve 
tonnage  prunes  held  beyond  the  crop 
year  of  acquisition  shall  be  made  in 
accordance  with  this  paragraph.  Each 
handler  holding  reserve  prunes  shall 
complete  such  services  so  that  the 
Committee  is  assured  that  the  prunes 
are  maintained  in  good  condition. 

(i)  For  storage  and  necessary 
fumigation,  each  handler  shall  be 
compensated  at  a  per  ton  rate 
announced  by  the  Committee  in 
accordance  with  paragraph  (a)(3)  of  this 
section: 

(A)  For  all  or  any  part  of  the  first  3 
months  of  the  succeeding  crop  year,  the 
rate  per  ton  shall  be  10  percent  of  the 
yearly  rate  established  for  the  crop  year 
of  acquisition; 


(B)  For  all  or  any  part  of  the  second 
3  months  of  the  succeeding  crop  year, 
the  rate  per  ton  shall  be  50  percent  of 
the  rate  established  for  the  first  3 
months  of  the  succeeding  crop  year: 

(C)  For  all  or  any  part  of  the  third  3 
months  of  the  succeeding  crop  year,  the 
rate  per  ton  shall  be  25  percent  of  the 
rate  established  for  the  first  3  months  of 
the  succeeding  crop  year; 

(D)  For  all  or  any  part  of  the  fourth  3 
months  of  the  succeeding  crop  year,  the 
rate  per  ton  shall  be  25  percent  of  the 
rate  established  for  the  first  3  months  of 
the  succeeding  crop  year; 

(ii)  For  all  or  part  of  the  succeeding 
crop  year,  the  Committee  shall 
determine  the  per  ton  rate  for  bin  rental 
within  the  industry  and  announce  bin 
rental  rate  to  the  industry  pursuant  to 
paragraph  (e)  of  this  section. 

(iii)  For  insurance  as  prescribed  in 
paragraph  (b)  of  this  section. 

(d)  Certain  additional  payments  in 
connection  with  the  delivery  of  resen'e 
prunes  to  the  Committee  or  its  designee. 

(1)  Whenever  a  handler  is  directed  by 
the  Committee  to  deliver  to  it  or  its 
designee  reserve  prunes  in  natural 
condition,  the  Committee  shall  furnish 
the  handler  with  the  containers  in 
which  to  deliver  the  prunes,  or 
reimburse  the  handler,  at  cost,  for  any 
containers  which  the  handler  furnishes 
pursuant  to  an  agreement  with  the 
Committee. 

(2)  Whenever  the  Committee  arranges 
with  a  handler  for  the  reserve  prunes 
delivered  to  it  or  its  designee  to  be  in 
processed  and  packaged  condition,  the 
Committee  shall  reimburse  the  handler 
at  the  agreed  rate,  determined  by  the 
Committee  to  be  reasonable,  for  the 
processing,  container,  and  packaging 
costs. 

(e)  The  Committee  shall  give 
reasonable  publicity  to  producer  and 
handler  members  and  alternates  who 
serve  on  the  Committee,  commercial 
dehydrators,  handlers,  and  the 
cooperative  bargaining  association(s)  of 
each  meeting  to  consider  handler 
payment  rates  or  any  modification 
thereof,  and  each  such  meeting  shall  be 
open  to  them.  Similar  publicity  shall  be 
given  to  producer  and  handler  members 
and  alternates  who  serve  on  the 
Committee,  commercial  dehydrators. 
handlers,  and  the  cooperative 
bargaining  association(s)  of  each 
payment  rate  modification  submitted  to 
USDA  for  review  and  approval.  The 
Committee  shall  notify  producer  and 
handler  members  and  alternates  who 
serve  on  the  Committee,  commercial 
dehydrators,  handlers,  and  cooperative 
bargaining  association(s)  of  USDA's 
action  on  payment  rates  and  conditions 


for  payment  by  first  class  mail  and/or  by 
electronic  communications. 

Dated;  October  8.  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 
Senice. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2000-CE-45-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Fairchild 
Aircraft,  Inc.,  SA226  Series  and  SA227 
Series 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).    

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Fairchild 
Aircraft.  Inc.  (Fairchild  Aircraft)  SA226 
and  SA227  series  airplanes.  This 
proposed  AD  would  require  you  to 
inspect  the  fuel  boost  pump  wiring  for 
any  chafing,  cracked  insulation 
material,  or  evidence  of  bare  wire(s) 
(referred  to  herein  as  damage),  and 
replace  any  damaged  wiring.  This 
proposed  AD  would  also  require  you  to 
install  a  protective  tubing  around  the 
fuel  boost  pump  wiring  harness.  This 
proposed  AD  is  the  result  of  reports  of 
chafed  fuel  boost  pump  wiring  to  either 
the  inboard  or  outboard  boost  pump 
wiring.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
the  fuel  boost  pump  wiring  from 
chafing,  which  could  result  in  electrical 
arcing.  This  could  serve  as  an  ignition 
source  inside  the  fuel  tank  and  result  in 
fire  or  explosion. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  December  16.  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE^5-AD.  901  Locust.  Room 
506,  Kansas  City.  Missouri  64106.  You 
mav  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
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"Docket  No  2000-CE-45-AD"  in  the 
subject  line  If  vou  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  te.xt. 

Y(ju  mav  get  service  information  that 
applies  to  this  proposed  AD  from 
Fairchild  Aircraft.  Inc..  P  O.  Box 
790490.  San  Antonio,  Texas  78279- 
0490;  telephone:  (210)  824-9421; 
facsimile:  (210)  820-8609.  You  mav  also 
view  this  information  at  the  Rules 
Docket  at  the  address  above 
FOR  FURTHER  INFORMATION  CONTACT: 
Ingrid  Knox.  Aerospace  Engineer.  FAA. 
Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth.  Te.xas 
76193-0150;  telephone:  (817)  222-51.^^. 
facsimile:  (817)  222-5960 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  On  This  Proposed 
AD' 

The  FA.A  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
VVe  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Fac:tual  information 
that  supports  vour  ideas  and  suggestions 
is  extremelv  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action 

Are  There  Anv  Specific  Portions  of  This 
Proposed  AD  I  Should  Pny  Attention  to:' 

The  FAA  specifically  invites 
comments  on  the  overall  regulatorv. 
economic,  environmental,  and  energv 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule  You 
mav  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 


the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

//oiv  Can  I  Be  Sure  FAA  Receives  My 
Comment'' 

If  vou  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
•Comments  to  Docket  No.  2000-CE-45- 
.■\D.  "  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Hove  Caused  This 
Proposed  AD'' 

The  F.\A  has  received  reports 
indicating  problems  with  6  Fairchild 
.Mrcraft  SA227-A(^  airplanes.  Evidence 
of  chafing  to  either  the  inboard  or 
outboard  fuel  boost  pump  wiring  has 
been  found  on  all  6  airplanes.  In  one 
case,  evidence  of  arcing  between  the 
chafed  wiring  and  the  fuel  check  valve 
was  found. 

All  airplane  models  within  the 
Fairchild  Aircraft  SA226  and  SA227 
series  incorporate  this  fuel  boost  pump 
wiring  design. 

What  Are  the  Consequences  If  the 
Condition  Is  \'ot  Corrected^ 

Damage  to  the  fuel  boost  pump 
wiring,  if  not  detected  and  corrected, 
could  result  in  electrical  arcing.  This 
could  serve  as  an  ignition  source  inside 
the  fuel  tank  and  result  in  fire  or 
explosion. 

Is  There  Service  Information  That 
Applies  to  This  Subject  ■" 

Fdiri  hild  Aircraft  has  issued  the 

fiillowiiig  service  letters: 

—.Service  Letter  226-SL-023.  dated 
September  6.  2000.  which  applies  to 
model  SA226-T.  SA226-AT,  SA226- 
T(H).  and  SA226-TC  airplanes; 

—.Service  Letter  227-SL-039,  dated 
.September  6.  2000.  which  applies  to 
model  SA227-AT.  SA227-TT. 
SA227-AC  (C:-26A).  SA227-PC.  and 
SA227-BC  (C-26A)  airplanes;  and 

—Service  Letter  CC7-SL-031,  dated 
September  6,  2000,  which  applies  to 


model  SA227-CC  and  SA227-DC  (C- 
26B)  airplanes. 

What  Are  the  Provisions  of  This  Service 
Information? 

These  service  letters: 
— Include  procedures  for  inspecting  the 

fuel  boost  pump  wiring; 
— Specify  replacing  any  damaged 

wire{s)  in  accordance  with  the 

appropriate  wiring  manual;  and 
— Include  procedures  for  installing  a 

protective  tubing  around  the  fuel 

boost  pump  wiring  harness. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Fairchild  Aircraft  SA226  and 
SA227  series  airplanes  of  the  same 
type  design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service 
information. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  490  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

VVe  estimate  the  following  costs  to 
accomplish  the  proposed  inspection  of 
the  fuel  boost  pump  wiring: 


Latxjr  cost 


2  worktiours  ■  $60  per  hour  =  $120 


Parts  cx)st       Total  cost  per  airplane 


Total  cost  on 
U.S.  operators 


$96 


$120  +  $96  =  $216 


$216  X  490  =  $105,840 


We  estimate  the  following  costs  to  accomplish  the  proposed  installation  of  the  convoluted  tubing: 


Latx)r  cost 


Parts  cost       Total  cost  per  airplane 


Total  cost  on 
US  Operators 


1  vvorkhour  ^  $60  per  hour  =  $60 


$48 


$60  +  $48  =$108 


$108  X  490  =  $52,920 
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The  FAA  has  no  method  of 
determining  the  number  of  repairs  or 
replacements  each  owner/operator 
would  incur  based  on  the  results  of  the 
proposed  inspection.  We  have  no  way  of 
determining  the  number  of  airplanes 
that  may  need  such  repair.  The  extent 
of  damage  may  vary  on  each  airplane. 

Compliance  Time  of  this  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
this  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  is  whichever  of  the  following  that 
occurs  first: 

— Within  the  next  3  months  after  the 
effective  date  of  this  AD;  or 

— Within  the  next  600  hours  time-in- 
service  (TIS)  after  the  effective  date  of 
this  AD. 

Why  Is  the  Compliance  Time  of  This 
Proposed  AD  Presented  in  Both  Hours 
TIS  and  Calendar  Time? 

Chafing  damage  is  a  direct  result  of 
airplane  usage.  However,  chafing 
damage  is  not  necessarily  a  result  of 
repetitive  airplane  operation.  For 
example,  damage  could  occur  on  an 
affected  airplane  within  a  short  period 
of  airplane  operation  while  you  could 
operate  another  affected  airplane  for  a 
considerable  amount  of  time  without 
experiencing  wiring  damage.  Therefore, 
to  assiure  that  any  damaged  wiring  is 
detected  and  corrected  in  a  timely 
manner  without  inadvertently 
grounding  any  of  the  affected  airplanes, 
we  are  utilizing  a  compliance  based 
upon  both  hours  TIS  and  calendar  time. 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT    . 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C    ]Oei(g).  4011.3.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Fairchild  Aircraft.  Inc.  Doc  ket  Mo  2000- 
CE-^5-AD 

(a)  What  airplanes  arf  affected  by  this  AD? 
This  AD  affects  the  following  airjjiane 
models,  all  serial  numbers,  that  are 
certificated  in  any  c;alegor\  : 

Models 

SA226-T.  SA226-AT.  S.^226-T(B), 
SA226-TC.  SA227-.^T.  SA227-TT. 
SA227-.AC  (C-2f)A).  SA227-PC.  SAZ27- 
BC  (C-26A),  SA227-(X;.  arid  .SA227- 
DC(C-26B) 

(b)  Who  must  comply  ivith  this  AD.-' 
.■\nvone  who  wishe.s  to  operate  an\  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  .■\D. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  .AD  are  intended 
to  prevent  the  fuel  boost  pump  wiring  from 
chafing,  which  could  result  in  elec.trit.al 
arc:ing.  This  c:ould  serve  as  an  ignition  source 
inside  the  fuel  tank  and  result  in  fire  or 
explosion. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  vou  must  accomplish  the  following: 


Actions 


(1)  Visually  inspect  ttie  left-hand  and  right-hand 
main/auxiliary  fuel  boost  pump  wiring  for  evi- 
dence of  chafing,  damage,  or  exposed  bare 
wire(s). 


(2)  Replace  any  chafed,  damaged  or  exposed 
bare  wire(s). 


(3)  Install  HEYCO-FLEX  V,  Slit  Convoluted 
Tubing,  part-number  (P/N)  1634,  around 
each  fuel  boost  pump  wiring  hamess. 


Compliance 


Procedures 


-f- 


Within  the  next  3  calendar  months  after  the 
effective  date  of  this  AD  or  within  the  next 
600  hours  time-in-service  (TIS)  after  the  ef- 
fective date  of  this  AD.  whichever  occurs 
first 

Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 

Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


Accomplish  the  inspection  in  accordnace  with 
the  Accomplishment  Instructions  in  Fairchild 
Service  Letter  226-SL-023,  Fairchild  Serv- 
ice Letter  227-SL-039.  or  Fairchild  Service 
Letter  CC7-SL-031  all  dated  September  6, 
2000.  as  applicable 

Accomplish  replacement(s)  m  accordance 
with  the  applicable  wiring  manual  as  speci- 
fied in  the  applicable  Fairchild  Service  Let- 
ter. 

Accomplish  the  installation  in  accordance  with 
the  Accomplishment  Instructions  in  Fairchild 
Service  Letter  226-SL-023:  Fairchild  Serv- 
ice Letter  227-SL-039:  or  Fairchild  Service 
Letter  CC7-SL-031.  all  dated  September  6 
2000.  as  applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
wav?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Fort  Worth  Airplane 
Certification  Office  (AGO),  approves  your 


alternati\e.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  ii  io  the 
Manager,  Fort  Worth  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified. 


altered,  or  repaired  in  the  area  subjei  t  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performanc:e  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternali\e  metho(^  of 
compliance  in  accordanc:e  witii  paragraph  (e) 
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ol  this  AIJ    The  request  should  include  an 
assessment  of  the  effw  t  nf  the  modifii.alion. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AU;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(fl  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance' ConiaiA  ingrid  Knox.  Aerospace 
Engineer,  F.\A.  .\irplane  Certification  Office. 
2601  Meat  ham  Boulevard.  Fort  Worth.  Texas 
76193-0150.  telephone:  (B17)  222-5i;»9; 
facsimile  (817)  222-S960. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  compiv  with  this  AD?  Th-' 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21  199  nf  the  Federal 
Aviation  Regulations  (14  CFR  21  197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referent  ed  in  this  AD  from 
Fairchild  Aircraft.  Inc..  P  O.  Box  790490,  .San 
Antonio.  Texas  78279-049O  You  mav  view 
these  documents  at  F.^A.  (Central  Reniun. 
Office  of  the  Regional  Counsel,  401  l.<«  usi 
Room  506,  Kansas  City.  Missouri  6410(). 

Issued  in  Kansas  Citv.  Missouri,  on 
October  7,  JOOJ 
Michael  Gallagher, 

Manu^er.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
'FR  n'v<    ci_'-2fi0.=;!  Filed  10-11-02:  8;45  ami 

BILLING  COOe  4910-'1-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  111 

RIN  1515-AD14 

Performance  of  Customs  Business  by 
Parent  and  Subsidiary  Corporations 

AGENCY:  Customs  Service.  Department 

uf  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  sets  forth 
proposed  amendments  to  Part  111  of  the 
Customs  Regulations  to  specifv'  that 
corporatt?  compliance  activity  engaged 
in  for  the  purpose  of  exercising 
"reasonable  care'-'  under  19  U  S,C   1484 
is  not  customs  business  and.  therefore, 
such  activity  is  not  subicct  to  the 
customs  broker  licensing  requirements 
of  19  U.S.C.  1641,  The  proposed 
amendments  make  clear  that  this 
corporate  compliance  activity  concept 
does  not  extend  to  document 
preparation  and  filing,  which  is  customs 
business  subject  to  licensing 
requirements  It  is  anticipated  that  the 
proposed  amendments  will  improve  the 
operational  efficiency  of  the  affected 
corporate  entities  and.  thereby,  enhance 


their  atulilv  tn  ensure  compliance  with 
.ipplicahie  (  ustoms  laws  and 
regulations. 

DATES:  ("(imments  must  be  submitted  on 
iir  before  Dcucmber  16,  2002. 
ADDRESSES:  Writtcm  comments  are  to  be 
addressed  to  the  IJ.S.  Customs  Sc^rvice, 
Office  of  Regulations  and  Rulings, 
.Attention;  Regulations  Branch,  1300 
Pennsylvania  .Avenue  NVV  ,  Washington. 
DC  20229  Submitted  comments  may  be 
inspected  at  C  .S  (Customs  Service.  799 
9th  Street  N\V  .  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Cina 
Crier.  Office  of  Rtjgulations  and  Rulings 
(202-S72-K7:lO) 
SUPPLEMENTARY  INFORMATION: 

Background 

Statutor\'  and  Hff>ulatory  Framework 

.Section  Ml  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1641),  provides 
that  a  person  must  hold  a  valid  customs 
broker's  license  and  permit  in  order  to 
transact  customs  business  on  behalf  of 
others,  sets  forth  standards  for  the 
issuance  of  broker's  licenses  and 
permits,  provides  for  disciplinary  action 
against  brokers  in  the  form  of 
suspension  or  revocation  of  such 
licenses  and  permits  or  assessment  of 
monetary  penalties,  and  provides  for  the 
assessment  of  monetary  penalties 
against  other  persons  for  conducting 
(Ustoms  business  without  the  required 
broker  s  license.  .Section  641  also 
authorizes  the  Secretary  of  the  Tn^asury 
to  prescribe  rules  and  regulations 
relating  to  the  customs  business  of 
brokers  as  mav  bt?  necessary  to  protect 
importers  and  the  revenue  of  the  United 
States  and  to  carry  out  the  provisions  of 
sec  tion  641 

The  regulations  issued  under  the 
authority  of  section  641  are  set  forth  in 
part  111  of  the  Customs  Regulations  (19 
CFR  part  111)   Part  111  includes 
det.iili'd  rules  regarding  the  lic:ensing  of. 
and  granting  of  permits  to,  persons 
desiring  to  transact  customs  business  as 
(  ustoms  brokers,  including  the 
(piaiifii  alions  recjuired  of  applicants  and 
the  [iroct'dures  for  applying  for  licenses 
and  permits.  Part  1 1 1  also  prescribes 
recordkfjeping  and  other  duties  and 
responsibilities  of  brokers,  sets  forth  in 
detail  the  grounds  and  proc:edurc!S  for 
the  revocation  or  suspension  of  broker 
licenses  and  permits  and  for  the 
asst?ssment  of  monetary  penalties,  and 
sets  forth  fen;  pavmtMit  requirements 
applicable  to  brokers  under  secticm  641 
and  19  C  S.C   ,58c:(a)(7), 

.Section  111.1  of  the  f^ustoms 
Regulations  (19  CFR  111.1)  defines 
'customs  business"  as  follows  for 
purposes  of  part  111: 


"Customs  business"  means  those  activities 
Involving  transactions  with  Customs 
loncerning  tht-  entrv  and  Hcimissibilitv  of 
men  handise,  its  i  lasslfication  and  viiluriti<iii. 
the  pavriieni  of  duties,  taxes,  or  other  charges 
assessed  or  collec:ted  by  Customs  on 
men  handise  b\  reason  of  its  importation, 
and  I  he  refund,  rebate,  or  drawback  of  those 
duties,  taxes,  or  other  (barges.  "Customs 
business"  also  includes  the  preparation,  and 
activities  relating  to  the  preparation,  of 
doi  iiments  in  anv  format  and  the  ele(  tronic: 
tr.insiiilssloii  of  documents  and  parts  of 
d()(  umenis  intended  to  be  filed  with  Customs 
in  furtherance  of  anv  other  customs  business 
activilv.  whether  or  not  signed  or  filed  by  the 
preparer  However,  "customs  business"  does 
not  include  the  mere  elec:tronic  transmission 
of  data  received  for  transmissiim  to  C^ustoms. 

Section  111.1  also  defines  "person" 
for  purposes  of  part  111  as  including 
"individuals,  partnerships,  associations, 
and  corporations." 

Section  1 1 1 .2  of  the  Customs 
Regulations  (19  CFR  111.2)  sets  forth  the 
basic  rules  regarding  when  a  person 
must  obtain  a  customs  broker  license 
and  permit.  Paragraph  (a)(2)  of  §  111.2 
specifies  several  exceptions  to  the 
license  requirement  including,  in 
subparagraph  (i).  an  exception  for  an 
importer  or  exporter  (and  his  authorized 
regular  employees  or  officers  acting  only 
for  him)  transacting  customs  business 
solely  on  his  own  account  and  in  no 
sense  on  behalf  of  another.  Section 
111.4  of  the  Customs  Regulations  (19 
C"FR  1 1 1 .4)  provides  that  any  person 
who  intenticmally  transacts  customs 
business,  other  than  as  provided  in 
t?  111.2(a)(2).  without  holding  a  valid 
broker's  license,  will  be  liable  for  a 
monetary  penalty  for  each  such 
transaction  as  well  as  for  each  violation 
of  any  other  provision  of  section  641. 

Reasons  for  Proposed  Change 

The  amendments  made  in  1993  by  the 
Customs  Modernization  Act  provisions 
of  thc<  North  .•Xmerican  Free  Trade 
Agreement  Implementation  Act  (Public 
Law  103-182.  107  Stat.  2057)  included 
the  requirement  to  exercise  "n^asonable 
care"  in  connection  with  the  entry 
requirements  set  forth  in  19  U.S.C.  1484. 
To  foster  compliance  with  the  customs 
laws  and  regulations  under  this  added 
statutory  responsibility,  many  importer 
groups  consisting  of  a  parent 
corporation  and  one  or  more  subsidiary 
corporations  have  chosen  to  centralize 
their  in-house  customs  experts  into  one 
corporate  entity  and  to  make  the 
ser\ices  of  those  experts  available  to  the 
group  as  a  whole.  However,  when 
requested  to  issue  an  administrative 
ruling  on  the  issue.  Customs  has 
consistently  taken  the  position  that 
many  of  the  activities  performed  under 
this  type  of  arrangement  would  involve 
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the  transaction  of  "customs  business," 
which  would  require  a  broker  license 
under  §  111.2(a)(1).  See  HQ 115248 
dated  August  26.  2001,  and  HQ  115278 
dated  November  13,  2001.  In  this  regard, 
Customs  has  considered  the  fact  that  (1] 
the  parent  corporation  and  each 
subsidiary  corporation  is  a  separate 
legal  "person"  both  under  longstanding 
legal  precedent  and  under  the  definition 
of  "person"  in  §  111.1,  and  (2)  therefore, 
the  parent  or  subsidiary  corporation  in 
which  the  customs  expertise  resides 
would  be  transacting  customs  business 
not  solely  on  its  own  account  as 
provided  under  §  111.2(a)(2)(i)  but 
rather  on  behalf  of  anotber  "person." 

Members  of  the  trade  conununity 
have  indicated  to  Customs  that  the 
present  situation  is  unsatisfactory 
because  it  does  not  afford  importers 
sufficient  opportvuiity  to  address 
multiple  related  aspects  of  an  individual 
customs  transaction  or  groups  of 
transactions  and  thus  is  an  impediment 
to  their  ensuring  that  reasonable  care  is 
exercised  by  all  corporate  affiliates  for 
purposes  of  19  U.S.C.  1484. 

An  example  will  illustrate  the  basis 
for  the  trade  community  concerns: 
Under  the  current  regidations  as 
interpreted  by  Customs,  if  an  unlicensed 
corporation  in  a  parent  and  subsidiary 
relationship  wished  to  engage  a  licensed 
individual  broker  as  an  employee  of  the 
corporation  to  give  customs  business 
advice  to  its  related  company  regarding 
specific  transactions,  there  would  be 
certain  legal  limitations.  The  rendering 
of  adviceunder  the  described 
circumstances  would  be  permissible 
only  if  the  licensed  broker  employee 
were  to  become  a  bona  fide  employee  of 
each  of  the  two  involved  companies,  or 
if  the  employing  corporation  were  to 
obtain  a  corporate  broker  license,  or  if 
the  licensed  broker  employee  were  to 
set  up  business  to  operate  as  a  broker 
during  non-work  hours. 

Accordingly,  Customs  is  proposing  for 
public  comment  amendments  to  the 
Customs  Regulations  that  would  expand 
the  permissible  use  of  in-house  experts 
by  corporations  and  their  affiliates  to 
include  activity  that  is  intended  to  meet 
the  corporation's  "reasonable  care" 
obligations  under  19  U.S.C.  1484  and 
that,  as  such,  does  not  fall  within  the 
definition  of  "customs  business"  in  19 
U.S.C.  1641.  The  proposed  amendments 
are  discussed  below. 

Discussion  of  Proposed  Amendments 

Customs  believes  that  the  definition 
concepts  in  §  111.1  should  be  amended 
to  recognize  corporate  compliance 
activity  as  falling  under  the  term 
reasonable  care  and,  as  such,  as  not 
falling  within  the  term  "customs 


business."  This  would  allow  parent, 
subsidiary,  and  sister  subsidiary 
corporations  to  structure  their  corporate 
compliance  activities  to  ensure  an 
effective  and  efficient  exercise  of 
"reasonable  care"  under  19  U.S.C.  1484. 
Accordingly,  this  document  proposes  to 
add  a  definition  of  the  term  "corporate 
compliance  activity"  to  §  111.1  and  to 
amend  the  existing  definition  of 
"customs  business"  by  adding 
conforming  exception  language  at  the 
end  of  the  last  sentence.  Under  these 
proposed  amendments,  the  limitations 
on  the  activities  described  in  the 
previously  discussed  example  would  no 
longer  apply  because  those  activities 
would  not  be  considered  "customs 
business."  Rather,  they  would  be 
allowed  as  a  corporate  compliance 
activity  under  the  "reasonable  care" 
standard  in  19  U.S.C.  1484. 

The  new  definition  limits  the 
corporate  compliance  activity  that  the 
in-house  experts  may  perform  to  those 
activities  that  do  not  involve  the 
preparation  of  documents  or  their 
electronic  equivalents  to  be  filed  with 
Customs  anci  the  filing  of  documents  or 
their  electronic  equivalents  with 
Customs,  because  Customs  believes  that 
these  specialized  activities  clearly  fall 
within  the  term  "customs  business." 

Finally,  this  document  proposes  to 
amend  §  111.2  by  adding  a  new 
paragraph  (a)(2)(vii)  which  states  that  a 
company  performing  a  corporate 
compliance  activity  is  not  required  to  be 
licensed  as  a  broker. 

Comments 

Before  adopting  the  proposed 
amendments  as  a  final  rule, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs,  including  comments  on  the 
clarity  of  this  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  §  1 .4  of  the  Treasury 
Department  Regulations  (31  CFR  1.4). 
and  §  103.11(b)  of  the  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  799  9th  Street,  NW., 
Washington.  DC.  Arrangements  to 
inspect  submitted  comments  should  be 
made  in  advance  by  calling  Mr.  Joseph 
Clark  at  (202)  572-8768. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 


Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.],  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
Customs  believes  that  the  proposed 
amendments  will  have  only  a  minimal 
impact  on  overall  customs  broker 
operations  because  they  do  not 
authorize  the  preparation  of  documents 
and  the  filing  of  documents  with 
Customs,  which  constitute  the  bulk  of 
customs  business  services  provided  by 
brokers,  and  the  proposed  amendments 
will  provide  positive  economic  and 
related  benefits  to  other  members  of  the 
import  community.  Accordingly,  the 
proposed  amendments  are  not  subject  to 
the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  111 

Administrative  practice  and 
procedure.  Brokers.  Customs  duties  and 
inspection.  Imports.  Licensing, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  revise  Part  111  of  the 
Customs  Regulations  ( 1 9  CFR  Part  111) 
as  set  forth  below. 

PART  111— CUSTOMS  BROKERS 

1.  The  authority  citation  for  Part  1 1 1 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  2,1.  Harmonized  Tariff  Schedule  of  the 
I'nited  Slates).  1624.  1641; 

***** 

2.  In  §111.1.  the  definition  of 
"customs  business  "  is  amended  by 
adding  at  the  end  of  the  last  sentence 
before  the  period  the  words  "and  does 
not  include  a  corporate  compliance 
activity",  and  a  new  definition  of 
"corporate  compliance  activity"  is 
added  in  appropriate  alphabetical  order 
to  read  as  follows: 

§111.1     Definitions. 

***** 

Corporate  compliance  activity. 
"Corporate  compliance  activity  "  means 
activity  performed  by  a  parent  company 
or  subsidiary  company  or  sister 
subsidiary  company  to  ensure  that 
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documents  for  a  parent  company  or 
subsidian'  company  or  sister  subsidiary 
company  are  prepared  and  filed  witti 
Customs  using  "reasonable  care",  but 
such  activity  does  not  extend  to  the 
actual  preparation  or  filing  of  the 
documents  or  their  electronic 
equivalents.  For  purposes  of  this 
definition,  a  parent  company  is  a 
corporation  that  owns  more  than  50 
percent  of  the  voting  shares  of  another 
corporation,  a  subsidiary  company  is  a 
corporation  in  which  a  parent  company 
owns  more  than  50  percent  of  the  voting 
shares,  and  a  sister  subsidiary  company 
is  one  of  two  or  more  corporations  in 
which  the  same  parent  company  owns 
more  than  50  percent  of  the  voting 
shares 
«         •         «         •         * 

3  In  §111.2,  a  new  paragraph 
(a){2)(vii)  is  added  to  read  as  follows: 

§  1 1 1 .2    License  and  district  permit 
required. 

(a)  *  •  * 

(2)  *  *  * 

(vii)  Corporate  compliance  activity.  A 
company  performing  a  corporate 
compliance  activity  is  not  required  to  be 
licensed  as  a  broker 


Dou^as  VI.  Browning, 

Acting  Cumntissiunerot  Customs. 

Approved:  October  8.  2002. 
Timothy  E.  Skud, 

Dfputv  Assistant  Secmtary  of  the  Twasury 
IFR  Doc  02-260,'t9  Filed  10-11-02:  R:4S  Ami 

BIUJ»«G  COOe  4«20-02-P 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 

[Docl(et  No.  RM  2002-4] 

Exemption  to  Prohibition  on 
Circumvention  of  Copyright  Protection 
Systems  for  Access  Controi 
Technologies 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Notice  of  inquiry. 


SUMMARY:  The  Copyright  Office  of  the 

Library'  of  Congress  is  preparing  to 
conduct  proceedings  mandated  by  the 
Digital  Millennium  Copyright  Act. 
which  provides  that  the  Librarian  of 
Congress  may  exempt  certain  classes  of 
works  from  the  prohibition  against 
circumvention  of  technological 
measures  that  control  access  to 
copyrighted  works.  The  purpose  of  this 
rulemaking  proceeding  is  to  determine 


whether  there  are  particular  classes  of 
worLs  as  to  which  users  are,  or  are 
likely  to  be.  adversely  affected  in  their 
ability  to  make  noninfringing  uses  due 
to  the  prohibition  on  circumvention. 
This  notice  re<)uests  written  comments 
from  all  interested  parties,  including 
representatives  of  copyright  owners, 
educational  institutions,  libraries  and 
archives.  sf:holars.  researchers  and 
members  of  the  public,  in  order  to  elicit 
evidence  on  whether  noninfringing  uses 
of  certain  classes  of  works  are,  or  are 
likelv  to  be.  adversely  affected  by  this 
prohibition  on  the  circumvention  of 
measures  that  control  access  to 
copyrighted  works. 
DATES:  Written  comments  are  due  by 
December  18.  2002.  Reply  comments  are 
due  by  February  19.  200,3. 
ADDRESSES:  Electronic  Internet 
submissions  must  be  made  through  the 
Copyright  Office  Web  site:  http:// 
www.copyright.f^ov/1 201/ 
comment  forms:  See  section  3  of  the 
SUPPLEMENTARY  INFORMATION  section  for 
file  formats  and  other  information  about 
electronic  and  non-electronic  filing 
requirements  If  delivered  by  hand, 
comments  should  be  delivered  to  the 
Office  of  the  General  Counsel,  Copyright 
Office.  LM^03.  fames  Madison 
Memorial  Building.  101  Independence 
Avenue.  SE..  Washington,  DC.  If 
delivered  by  means  of  the  United  States 
Postal  .Service  [see  section  3  of  the 
SUPPLEMENTARY  INFORMATION  about 
(  ontinuing  mail  delays),  comments 
should  be  addressed  to  David  O.  Carson. 
General  Counsel.  Copyright  GC/I&R.  PO 
Box  70400.  Southwest  Station. 
Washington.  DC  20024-0400.  See 
SUPPLEMENTARY  INFORMATION  section  for 
information  about  requirements  and 
formats  of  submissions. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Kasunic.  Office  of  the  General  Counsel, 
Copyright  GC;/I&R.  PO  Box  70400. 
Southwest  Station.  Washington.  DC 
20024-0400  Telephone  (202) 707-8380; 
telefax  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION: 

1,  Mandate  for  Rulemaking  Proceeding 

On  October  28.  1998.  President 
Clinton  signed  into  law  the  Digital 
Millennium  Copyright  Act.  Pub.  L.  105- 
304  (1998).  Section  103  (subtitled 
"Copyright  Protection  Systems  and 
Copyright  Management  Information")  of 
Title  I  of  the  Ac;t  added  a  new  Chapter 
12  to  title  17  United  States  Code,  which 
among  other  things  prohibits 
circumvention  of  access  control 
technologies  employed  by  or  on  behalf 
of  copyright  owners  to  protect  their 
works.  Specifically,  subsection 
1201(a)(1)(A)  provides,  inter  alia,  that 


"No  person  shall  circumvent  a 
technological  measure  that  effectively 
controls  access  to  a  work  protected 
under  this  title.  '  Subparagraph  (B) 
limits  this  prohibition.  It  provides  that 
prohibition  against  circumvention 
"shall  not  apply  to  persons  who  are 
users  of  a  copyrighted  work  which  is  in 
a  particular  class  of  works,  if  such 
persons  are,  or  are  likely  to  be  in  the 
succeeding  3-year  period,  adversely 
affected  by  virtue  of  such  prohibition  in 
their  ability  to  make  noninfringing  uses 
of  that  particular  class  of  works  under 
this  title"  as  determined  in  this 
rulemaking.  This  prohibition  on 
circumvention  became  effective  two 
years  after  the  date  of  enactment,  on 
October  28,  2000. 

At  the  end  of  the  2-year  period 
between  the  enactment  and  effective 
date  of  the  provision,  the  Librarian  of 
Congress  made  an  initial  determination 
as  to  classes  of  works  to  be  exempted 
from  the  prohibition  for  the  first 
triennial  period.  Exemption  to 
Prohibition  on  Circumvention  of 
Copyright  Protection  Systems  for  Access 
Control  Technologies.  65  FR  64556, 
64574  (2000)  (hereinafter  Final  Reg.). 
This  determination  was  made  upon  the 
recommendation  of  the  Register  of 
Copyrights  following  an  extensive 
rulemaking  proceeding.  The  exemptions 
promulgated  by  the  Librarian  in  the  first 
rulemaking  will  remain  in  effect  until 
October  28,  2003.  At  that  point,  the 
exemptions  created  in  the  first 
anticircumvention  rulemaking  will 
expire  and  any  exemptions  promulgated 
in  this  second  anticircumvention 
rulemaking  will  take  effect  for  a  new  3- 
year  period. 

2.  Background 

Title  1  of  the  Digital  Millennium 
Copyright  Act  was.  inter  alia,  the 
congressional  fulfillment  of  obligations 
of  the  United  States  under  the  WIPO 
Copyright  Treaty  and  the  WIPO 
Performances  and  Phonograms  Treaty. 
For  additional  information  on  the 
historical  background  and  the  legislative 
history  of  Title  I,  See  Exemption  to 
Prohibition  on  Circumvention  of 
Copyright  Protection  Systems  for  Access 
Control  Technologies,  64  FR  66139, 
66140  (1999)  [http://www.loc.gov/ 
copvright/fedreg/l  999/64fr661  SB.html). 

Section  1201  of  title  17  of  the  United 
States  Code  prohibits  two  general  types 
of  activity:  (1)  The  conduct  of 
"circumvention"  of  technological 
protection  measures  that  control  access 
and  (2)  trafficking  in  any  technology, 
product,  service,  device,  component,  or 
part  thereof  that  protects  either  access  to 
a  copyrighted  work  or  that  protects  the 
"rights  of  the  copyright  owner."  if  that 
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device  or  service  meets  one  of  three 
conditions.  The  first  type  of  activity,  the 
conduct  of  circumvention,  is  prohibited 
in  section  1201(a)(1).  The  latter 
activities,  trafficking  in  devices  or 
services  that  circumvent  (1)  access  or  (2) 
the  rights  of  the  copyright  owner  are 
contained  in  sections  1201(a)(2]  and 
1201(b)  respectively.  In  addition  to 
these  prohibitions,  section  1201  also 
includes  a  series  of  section-specific 
limitations  and  exemptions  to  the 
prohibitions  of  section  1201. 

The  Anticircumvention  Provision  at 
Issue 

Subsection  1201(a)(1)  applies  when  a 
person  who  is  not  authorized  by  the 
copyright  owner  to  gain  access  to  a  work 
does  so  by  circumventing  a 
technological  measure  put  in  place  by 
the  copyright  owner  to  control  access  to 
the  work.  See  the  Report  of  the  House 
Committee  on  Commerce  on  the  Digital 
Millennium  Copyright  Act  of  1998,  H.R. 
Rep.  No,  105-551,  pt.  2,  at  36  (1998) 
(hereinafter  Commerce  Comm,  Report). 

That  section  provides  that  "No  person 
shall  circumvent  a  technological 
measure  that  effectively  controls  access 
to  a  work  protected  under  this  title."  17 
U.S.C.  1201(a)(1)(A)  (1998),  The 
relevant  terms  are  defined: 

(3)  As  used  in  this  subsection — 

(A)  To  "circumvent  a  technological 
measiue"  means  to  descramble  a 
scrambled  work,  to  decrypt  an 
encrypted  work,  or  otherwise  to  avoid, 
bypass,  remove,  deactivate,  or  impair  a 
technological  measiu-e,  without  the 
authority  of  the  copyright  owner;  and 

(B)  A  technological  measure 
"effectively  controls  access  to  a  work" 
if  the  measure,  in  the  ordinary  course  of 
its  operation,  requires  the  application  of 
information,  or  a  process  or  a  treatment, 
with  the  authority  of  the  copyright 
owner,  to  gain  access  to  the  work, 
17U,S.C.  1201(a)(3). 

Scope  of  the  Rulemaking 

The  statutory  focus  of  this  rulemaking 
is  limited  to  one  subsection  of  section 
1201:  The  prohibition  on  the  conduct  of 
circumvention  of  technological 
measures  that  control  access  to 
copyrighted  works.  17  U.S.C. 
1201(a)(1)(C).  The  Librarian  has  no 
authority  to  limit  either  of  the  anti- 
trafficking  provisions  contained  in 
subsections  1201(a)(2)  or  1201(b).  This 
narrow  focus  was  the  subject  of  a  great 
deal  of  confusion  during  the  first 
rulemaking  and,  therefore,  demands 
some  clarification. 

This  rulemaking  addresses  only  the 
prohibition  on  the  conduct  of 
circumventing  measures  that  control 
"access"  to  copyrighted  works,  e.g.. 


decryption  or  hacking  of  access  controls 
such  as  passwords  or  serial  numbers. 
The  structiue  of  section  1201  is  such 
that  there  exists  no  comparable 
prohibition  on  the  conduct  of 
circumventing  technological  measures 
that  protect  the  "rights  of  the  copyright 
owner,"  e.g.,  the  section  106  rights  to 
reproduce,  adapt,  distribute,  publicly 
perform,  or  publicly  display  a  work. 
Circumventing  a  technological  measure 
that  protects  these  section  106  rights  of 
the  copyright  owner  is  governed  not  by 
section  1201,  but  rather  by  the 
traditional  copyright  rights  and  the 
applicable  limitations  in  the  Copyright 
Act.  For  example,  if  a  person 
circumvents  a  measure  that  prohibits 
printing  or  saving  an  electronic  copy  of 
an  article,  there  is  no  provision  in 
section  1201  that  precludes  this  activity. 
Instead,  it  would  be  actionable  as 
copyright  infringement  of  the  section 
106  ri^t  of  reproduction  unless  an 
applicable  limitation  applied,  e.g.,  fair 
use.  The  trafficking  in,  inter  alia,  any 
device  or  service  that  allowed  others  to 
circumvent  such  a  technological 
protection  measure  may,  however,  be 
actionable  under  section  1201(b). 
Since  section  1201  contains  no 
prohibition  on  the  circiunvention  of 
technological  measures  that  protect  the 
"rights  of  the  copyright  owner," 
sometimes  referred  to  as  "use"  or 
"copy"  control  measures,  any  effect 
these  measures  may  have  on 
noninfringing  uses  would  not  be 
attributable  to  a  section  1201 
prohibition.  Since  there  is  a  prohibition 
on  the  act  of  circumventing  a 
technological  measure  that  controls 
access  to  a  work,  and  since  traditional 
Copyright  Act  limitations  are  not 
defenses  to  the  act  of  circumventing  a 
technological  measure  that  controls 
access.  Congress  chose  to  create  the 
current  rulemaking  proceeding  as  a 
"fail-safe  mechanism"  to  monitor  the 
effect  of  the  anticircumvention 
provision  in  1201(a)(1)(A).  Commerce 
Comm.  Report,  at  36.  This 
anticircumvention  rulemaking  is 
authorized  to  monitor  the  effect  of  the 
prohibition  on  "access"  circumvention 
on  noninfringing  uses  of  copyrighted 
works.  In  this  triennial  rulemaking 
proceeding,  effects  on  noninfringing 
uses  that  are  unrelated  to  section 
1201(a)(1)(A)  may  not  be  considered. 
See  1201(a)(1)(C). 

Burden  of  Proof 

In  the  last  rulemaking,  the  Register 
concluded  from  the  language  of  the 
statute  and  the  legislative  history  that  a 
determination  to  exempt  a  class  of 
works  from  the  prohibition  on 
circumvention  must  be  based  on  a 


showing  that  the  prohibition  has  a 
substantial  adverse  effect  on 
noninfringing  uses  of  a  particular  class 
of  works.  It  was  determined  that 
proponents  of  an  exemption  bear  the 
burden  of  proof  that  an  exemption  is 
warranted  for  a  particular  class  of  works 
and  that  the  prohibition  is  presumed  to 
apply  to  all  classes  of  works  unless  an 
adverse  impact  has  been  shown.  See 
Commerce  Comm.  Report,  at  37:  see 
also  Final  Reg.,  65  FR  64556,  64558. 

In  order  to  meet  the  burden  of  proof, 
proponents  of  an  exemption  must 
provide  evidence  either  that  actual  harm 
exists  or  that  it  is  "likely"  to  occur  in 
the  ensuing  3-year  period.  Actual 
instances  of  verifiable  problems 
occurring  in  the  marketplace  are 
necessary  to  satisfy  the  burden  with 
respect  to  actual  harm  and  a  compelling 
case  will  be  based  on  first-hand 
knowledge  of  such  problems.  While 
"likely"  adverse  effects  will  also  be 
examined  in  this  rulemaking,  this 
standard  requires  proof  that  adverse 
effects  are  more  likely  than  not  to  occur 
and  cannot  be  based  on  speculation 
alone.  The  House  Manager's  Report 
stated  that  an  exemption  based  on 
"likely"  future  adverse  impacts  during 
the  applicable  period  should  only  be 
made  "in  extraordinary  circumstances 
in  which  the  evidence  of  likelihood  is 
highly  specific,  strong  and  persuasive." 
Staff  of  the  House  Committee  on  the 
Judiciary,  105th  Cong.,  Section-By- 
Section  Analysis  of  H.R.  2281  as  passed 
by  the  United  States  House  of 
Representatives  on  August  4,  1998 
(hereinafter  House  Manager's  Report)  at 
6.  While  such  a  statement  could  be 
interpreted  as  raising  the  burden  beyond 
a  standard  of  a  preponderance  of  the 
evidence,  the  statuton,'  language 
enacted — "whether  persons  who  are 
users  of  a  copyrighted  work  are,  or  are 
likely  to  be  in  the  succeeding  3-year 
period,  adversely  affected  by  the 
prohibition" — does  not  specify'  a 
standard  beyond  more  likely  than  not. 
Nevertheless,  as  the  Register's  final 
recommendation  explained,  the 
expectation  of  "distinct,  verifiable  and 
measurable  impacts"  in  the  legislative 
history  as  to  actual  harm  suggests  that 
conjecture  alone  would  be  insufficient 
to  support  a  finding  of  "likelv"  adverse 
effect.  Final  Reg..  65  FR  64556.  64559. 
A  showing  of  "likely"  adverse  impact 
will  necessarily  involve  prediction,  but 
the  burden  of  proving  that  the  expected 
adverse  effect  is  more  likely  than  other 
possible  outcomes  is  on  the  proponent 
of  the  exemption. 

The  identification  of  a  specific 
problem  and  the  meeting  of  a  burden  of 
proof  as  to  a  problem  is  not,  however, 
the  end  of  the  analysis.  For  an 
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exemption  to  be  warranted  in  a 
particular  class  of  works,  a  proponent 
must  show  that  such  problems  are  or  are 
likelv  to  become  of  such  significance 
that  thev  would  constitute  a  substantial 
adverse  effect.  De  minimis  or  isolated 
problems  would  be  insufficient  to 
warrant  an  exemption  for  a  class  of 
works.  Similarly,  mere  inconveniences 
to  noninfringing  uses  or  theoretical 
critiques  of  Section  1201  would  not 
satisfv  the  requisite  showing.  House 
Manager's  Report,  at  6  There  is  a 
presumption  that  the  prohibition  will 
apply  to  any  and  all  classes  of  works, 
including  those  as  to  which  an 
exemption  of  applicability  was 
previously  in  effect,  unless  a  new 
showing  is  made  that  an  exemption  is 
warranted.  Final  Reg..  65  FR  64556. 
64558.  Exemptions  are  reviewed  de 
novo  and  prior  exemptions  will  expire 
unless  the  case  is  made  in  the 
rulemaking  proceeding  that  the 
prohibition  has  or  will  more  likely  than 
not  have  an  adverse  effect  on 
noninfringing  uses.  A  prior  argument 
that  resulted  in  an  exemption  may  be 
less  persuasive  within  the  context  of  the 
marketplace  in  the  next  3-year  period. 
Similarly,  proposals  that  were  not  found 
to  warrant  an  exemption  in  the  last 
rulemaking  could  find  factual  support 
in  the  present  rulemaking, 

Availability  of  Works  in  Unprotected 
Forinats 

Other  factors  must  also  be  balanced 
with  any  adverse  effects  attributable  to 
the  prohibition  on  circumvention  of 
technological  protection  measures  that 
protect  access  to  copyrighted  works   In 
making  her  recommendation  to  the 
Librarian,  the  Register  is  instructed  to 
consider  the  availability  for  use  of 
copyrighted  works.  17  U.S.C. 
120'l(a)(l)(C)(i).  The  Register  must  also 
consider  whether  works  protet  ted  by 
technological  measures  that  control 
access  are  also  available  in  the 
marketplace  in  formats  that  are 
unprotected.  The  fact  that  a  work  is 
available  in  a  format  without 
technological  protection  measures 
would  allow  the  public  to  make 
noninfringing  uses  of  the  work  even  if 
that  is  not  the  preferred  or  optimal 
format  for  use.  For  example,  in  the  last 
rulemaking,  although  many  users 
claimed  that  the  technological  measures 
on  motion  pictures  contained  on  Digital 
Versatile  Disks  (DVDs)  restricted 
noninfringing  uses  of  works,  a  balancing 
consideration  was  that  the  vast  ma|ority 
of  these  works  were  also  availabh;  in 
analog  format  on  VHS  tapes  Final  Reg.. 
65  FR  64554.  64568.  Such  availability  is 
a  factor  to  consider  in  assessing  the 


need  for  an  exemption  to  the 
prohibition  on  circumvention. 

Another  consideration  relating  to  the 
availability  for  use  of  copyrighted  works 
is  whether  the  measure  supports  a 
model  that  is  likely  to  benefit  the 
public.  For  example,  while  a  measure 
may  limit  the  length  of  time  of  access  to 
a  work  or  may  limit  access  to  only  a 
portion  of  work,  those  limitations  may 
benefit  the  public  by  providing  "use- 
facilitating  "  models  that  will  allow 
users  to  obtain  access  to  works  at  a 
lower  cost  than  they  would  otherwise  be 
able  to  obtain  were  such  restrictions  not 
in  place.  Similarly,  if  there  is 
compelling  evidence  that  particular 
classes  of  works  would  not  be  offered  at 
all  without  the  protection  afforded  by 
technological  protection  measures  that 
control  access,  this  use-facilitating 
factor  must  be  considered.  House 
Manager's  Report,  at  6.  Accord:  Final 
Reg..  65  FR  64556.  64559. 

The  Scope  of  the  Term  "Class  of 
Works" 

Section  1201  does  not  define  a  critical 
term  for  the  rulemaking  process:  "class 
of  works  "  In  the  first  rulemaking,  the 
Register  elicited  views  on  the  scope  and 
meaning  of  this  term.  After  review  of  the 
statutory  language,  the  legislative 
history  and  the  extensive  record  in  the 
proceeding.'  the  Register  reached 
certain  conclusions  on  the  scope  of  this 
term.  For  a  more  detailed  discussion, 
see  Final  Reg..  65  FR  64556.  64559. 

The  Register  found  that  the  statutory 
language  required  that  the  Librarian 
identify  a  "class  of  works  "  primarily 
based  upon  attributes  f)f  the  works 
themselves,  and  not  by  reference  to 
some  external  criteria  such  as  the 
intended  use  or  the  users  of  the  works. 
The  phrase  "class  of  works  "  connotes 
that  the  shared,  common  attributes  of 
the  "class"'  relate  to  the  nature  of 
authorship  in  the  "works."  Thus  a 
"class  of  works'"  was  intended  to  be  a 
"narrow  and  focused  subset  of  the  the 
broad  categories  of  works  of  authorship 
*    *    *  identified  in  section  102   " 
Commerce  Comm.  Report,  at  38.  The 
starting  point  for  a  proposed  exemption 
of  a  particular  class  of  works  must  be 
the  section  102  categories  of  authorship: 
literary  works;  musical  works:  dramatic 
works:  pantomimes  and  choreographic 
works;  pictorial,  graphic  and  sculptural 
works:  motion  pictures  and  other 
audiovisual  works;  sound  recordings: 
and  architectural  works. 

This  determination  is  supported  by 
the  House  Manager's  Report  which 
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discussed  the  importance  of 
appropriately  defining  the  proper  scope 
of  the  exemption.  House  Manager's 
Report,  at  7.  The  legislative  history 
stated  that  it  would  be  highly  unlikely 
for  all  literary  works  to  be  adversely 
affected  by  the  prohibition  and 
therefore,  determining  an  appropriate 
subcategory  of  the  works  in  this 
category  would  be  the  goal  of  the 
rulemaking.  Id. 

Therefore,  the  Register  concluded  that 
the  starting  point  for  identifying  a 
particular  "class  of  works"  to  be 
exempted  must  be  one  of  the  section 
102  categories.  Final  Reg..  65  FR  64559- 
64561.  From  that  starting  point,  it  is 
likely  that  the  scope  or  boundaries  of  a 
particular  class  would  need  to  be  further 
limited  to  remedy  the  particular  harm  to 
noninfringing  uses  identified  in  the 
rulemaking. 

In  the  first  anticircumvention 
rulemaking,  the  Register  recommended 
and  the  Librarian  agreed  that  two 
classes  of  works  should  be  exempted: 

(1)  Compilations  consisting  of  lists  of 
websites  blocked  by  filtering  software 
applications:  and 

(2)  Literary  works,  including 
computer  programs  and  databases, 
protected  by  access  control  mechanisms 
that  fail  to  permit  access  because  of 
malfunction,  damage  or  obsoleteness. 

While  the  first  class  exempted  fits 
comfortably  within  the  approach  to 
classification  discussed  above,  the 
second  class  includes  the  entire 
categorv'  of  literary  works,  but  narrows 
the  exemption  by  reference  to  attributes 
of  the  technological  measures  that 
controls  access  to  the  works.  The 
Register  found  that  this  second  class 
probably  reached  the  outer  limits  of  a 
permissible  definition  of  "class"  under 
the  approach  adopted  in  the  first 
rulemaking. 

Commenters  should  familiarize 
themselves  with  the  Register's 
recommendation  in  the  first  rulemaking, 
since  many  of  these  issues  which  were 
unsettled  at  the  start  of  that  rulemaking 
have  been  addressed  in  the  final 
decision.  Since  the  bases  of  those 
determinations  were  the  statute  and  the 
legislative  history  relevant  to  these 
issues,  and  since  Congress  has  not 
provided  any  additional  guidance  to  the 
Register  or  the  Librarian  since  that 
rulemaking's  conclusion,  interested 
parties  should  presume  that  these 
determinations  will  be  applied  to  the 
evidence  submitted  during  this  second 
anticircumvention  rulemaking  as  well. 
Of  course,  commenters  may  argue  for 
adoption  of  alternative  approaches,  but 
a  persuasive  case  will  have  to  be  made 
to  warrant  reconsideration  of  decisions 
regarding  interpretation  of  section  1201. 
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The  exemptions  that  were  published 
for  the  first  3-year  period  of  the  effective 
date  of  section  1201(a)(1)(A)  are 
temporary  and  will  expire  on  the  last 
day  of  such  3-year  period,  October  27, 
2003.  This  rulemaking  will  examine 
adverse  effects  in  the  current 
marketplace  and  in  the  next  3-year 
period  to  determine  whether  any 
exemptions  to  the  prohibition  on 
circumvention  of  technological 
protection  measures  that  effectively 
control  access  to  copyrighted  works  are 
warranted  by  the  evidence  raised  during 
this  rulemaking. 

This  notice  requests  written 
comments  from  all  interested  parties.  In 
addition  to  the  necessary  showing 
discussed  above,  in  order  to  make  a 
prima  facie  case  for  a  proposed 
exemption,  certain  critical  points  must 
be  established.  First,  a  proponent  must 
identify  the  technological  measure  that 
is  the  ultimate  source  of  the  alleged 
problem,  and  the  technological  measure 
must  effectively  control  access  to  a 
copyrighted  work.  Second,  a  proponent 
must  specifically  explain  what 
noninfringing  activity  the  prohibition 
on  circumvention  is  preventing.  Third, 
a  proponent  must  establish  that  the 
prevented  activity  is,  in  fact,  a 
noninfringing  use  under  current  law. 
The  nature  of  the  Librarian's  inquiry  is 
further  delineated  by  the  statutory  areas 
to  be  examined: 

(i)  The  availability  for  use  of 
copyrighted  works; 

(ii)  The  availability  for  use  of  works 
for  nonprofit  archival,  preservation,  and 
educational  purposes; 

(iii)  The  impact  that  the  prohibition 
on  the  circumvention  of  technological 
measures  applied  to  copyrighted  works 
has  on  criticism,  comment,  news 
reporting,  teaching,  scholarship,  or 
research; 

(iv)  The  effect  of  circumvention  of 
technological  measures  on  the  market 
for  or  value  of  copjrighted  works;  and 

(v)  Such  other  factors  as  the  Librarian 
considers  appropriate. 

17  U.S.C.  1201(a)(1)(C). 

These  statutory  considerations  require 
examination  and  careful  balancing.  The 
harm  identified  by  a  proponent  of  an 
exemption  must  be  balanced  with  the 
harm  that  would  result  from  an 
exemption.  In  some  circumstances,  an 
exemption  could  have  a  greater  adverse 
effect  on  the  public  than  would  the 
adverse  effects  identified.  The  ultimate 
determination  of  the  Librarian  must  take 
all  of  these  factors  into  consideration. 

Proponents  and  opponents  of 
exemptions  should  address  each  of 
these  statutory  factors.  Because  the 
statute  invites  the  Librarian  to  take  into 


account  "such  other  factors  as  the 
Librarian  considers  appropriate," 
commenters  are  invited  to  identify  any 
such  factors,  explain  why  any  factors 
identified  should  be  considered,  and 
discuss  how  such  factors  would  affect 
the  analysis  relating  to  any  proposed 
class  of  works  that  the  commenters  are 
addressing. 

For  the  entire  record  of  the  first 
anticircumvention  rulemaking, 
including  all  comments,  testimony  and 
notices  published.  See  the  Copyright 
Office's  Web  site  at:  http://wvi'w. Ioc.gov/ 
copyright/ 1 201 /anticirc.html. 

3.  Written  Conunents 

In  the  last  rulemaking  the  Register 
determined  that  the  burden  of  proof  is 
on  the  proponent  of  an  exemption  to 
come  forward  with  evidence  supporting 
an  exemption  for  a  particular  class  of 
works.  Therefore,  the  initial  comment 
period  in  this  rulemaking  specifically 
seeks  the  identification  of  this 
information  from  proponents  of 
exemptions.  First,  the  commenter 
should  identify  the  particular  class  of 
woi>ks  that  is  being  proposed  as  an 
exemption,  followed  by  a  summary  of 
the  argument  for  the  exemption.  The 
commenter  should  then  specif\'  the  facts 
and  evidence  providing  a  basis  for  this 
exemption  and  any  legal  arguments  in 
support  of  the  exemption.  Finally,  the 
commenter  may  include  in  the  comment 
any  additional  information  or 
documentation  which  supports  the 
commenter's  position. 

If  a  commenter  proposes  that  more 
than  one  class  of  works  be  exempted, 
each  individual  class  proposed  should 
be  numbered  and  followed  by  a 
summary  of  the  argument  for  that 
proposed  class  and  the  factual  support 
and  legal  arguments  in  support  of  that 
class.  This  format  of  class/summary/ 
facts/argument  should  be  sequentially 
followed  for  each  class  of  work 
proposed  as  necessary. 

As  discussed  above,  the  best  evidence 
in  support  of  an  exemption  would 
consist  of  concrete  examples  or  cases  of 
specific  instances  in  which  the 
prohibition  on  circumvention  of 
technological  measures  controlling 
access  has  had  or  is  likely  to  have  an 
adverse  effect  on  noninfringing  uses.  It 
would  also  be  useful  for  the  commenter 
to  quantify  the  adverse  effects  in  order 
to  explain  the  scope  of  the  problem,  e.g.. 
evidence  of  widespread  or  substantial 
impact  through  data  or  supplementary 
material. 

In  the  reply  comments,  persons  who 
oppose  or  support  any  exemptions 
proposed  in  the  initial  comments  will 
have  the  opportunity  to  respond  to  the 
proposals  made  in  the  initial  comments 


and  to  provide  factual  information  and 
legal  argument  addressing  whether  a 
proposed  exemption  should  be  adopted. 
Since  the  reply  comments  are  intended 
to  be  responsive  to  the  initial  comments, 
reply  commenters  must  identify  what 
proposed  class  they  are  responding  to. 
whether  in  opposition,  support, 
amplification  or  correction.  As  with 
initial  comments,  reply  comments 
should  first  identif\'  the  proposed  class, 
provide  a  summary  of  the  argument,  and 
then  provide  the  factual  and/or  legal 
support  for  their  argument.  This  format 
of  class/summary/facts  and/or  legal 
argument  should  be  repeated  for  each 
reply  to  a  particular  class  of  work 
proposed. 

The  Copyright  Office  intends  to  place 
the  comments  and  reply  comments  that 
are  submitted  in  this  proceeding  on  its 
Web  site  (bttp://w'wi\-. copyright. gov/ 
1201).  Regardless  of  the  mode  of 
submission,  all  comments  must,  at  a 
minimum,  contain  the  legal  name  of  the 
submitter  and  the  entity  on  whose 
behalf  the  comment  was  submitted,  if 
any.  If  persons  do  not  wish  to  have  their 
address,  telephone  number,  or  email 
address  publicly  displayed  on  the 
Office's  website,  the  comment  itself 
should  not  include  such  information, 
but  should  only  include  the  name  of  the 
commenter.  The  Office  prefers  that 
comments  and  reply  comments  be 
submitted  in  electronic  form  and 
strongly  encourages  commenters  to 
submit  their  comments  electronically. 
However,  the  Office  recognizes  that  it 
must  provide  a  means  of  delivery  for 
persons  who  are  unable  to  submit  their 
comments  through  the  Office's  website 
or  to  deliver  their  comments  in  person. 
Therefore,  comments  may  also  be 
delivered  through  the  United  States 
Postal  Ser%'ice,  addressed  to  the  General 
Counsel,  Copyright  GC/I&R.  PO  Box 
70400,  Southwest  Station.  Washington. 
DC  20024-0400.  Because  private 
carriers  such  as  Airborne  Express.  DHL 
Worldwide  Express.  Federal  Express, 
and  United  Parcel  Service  cannot 
deliver  to  post  office  boxes  or  directly 
to  the  office  of  the  General  Counsel, 
commenters  are  cautioned  not  to  use 
such  services  to  deliver  their  comments. 
Moreover,  due  to  continuing  mail  delays 
at  the  Library  of  Congress,  submission 
by  means  of  the  United  States  Postal 
Service  is  strongly  discouraged  and  the 
submitter  assumes  the  risk  that  the 
comment  will  not  be  received  at  the 
Copyright  Office  by  the  due  date. 
Comments  submitted  by  means  of  the 
United  States  Postal  Service  must  be 
physically  received  by  an  employee  of 
the  General  Counsel's  Office  of  the 
Copyright  Office  by  the  applicable 
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deadline  to  be  considered.  Commenters 
who  use  the  postal  service  should 
consider  using  Express  Mail.  Electronic 
filing  or  hand-delivery  will  help  insure 
timelv  receipt  of  comments  by  the 
Office.  Electronic  comments 
successfullv  submitted  through  the 
Offices  website  will  generatf  a 
confirmation  receipt  to  the  submitter 
and  submitters  hand-delivering 
comments  mav  request  a  date  stamp  on 
an  extra  copv  provided  by  the  submitter. 

if  submitted  through  the  Copyright 
Office's  website:  The  Copyright  Office's 
website  will  contain  a  submission  page 
at:  /jttp.//vviviv.t opy^g/^^go^■/;20/ ' 
comment  forms  Approximately  thirty 
davs  prior  to  each  applicable  deadline 
(see  DATES),  a  form  will  be  activated  on 
the  Copyright  Office  website  allowing 
information  to  be  entered  into  the 
required  fields,  including  the  name  of 
the  person  making  the  submission,  his 
or  her  title,  organization,  mailing 
address,  telephone  number,  and  email 
address.  For  initial  comments,  there  will 
be  two  additional  fields  required:  (1) 
The  proposed  class  or  classes  of 
copvrighted  work(s)  to  be  exempted, 
and  (2)  a  brief  summary  of  the 
argument(s).  The  comment  or  reply 
comment  itself  must  be  sent  as  an 
attachment,  and  must  be  in  a  single  file 
in  either  Adobe  Portable  Document  File 
(PDF)  format  (preferred),  in  Microsoft 
Word  Version  2000  or  earlier,  or  in 
WordPerfect  9  or  earlier,  nr  in  .A.'iCIl 
text.  There  will  be  a  browse  button  on 
the  form  that  will  allow  submitters  to 
attach  the  comment  file  to  the  form  and 
then  to  submit  the  completed  form  to 
the  Office.  The  personal  information 
entered  in  the  required  fields  will  not  be 
publiclv  posted  on  the  website,  but  the 
Office  intends  to  post  on  its  website  the 
proposed  class  and  the  summary  of  the 
argument,  as  well  as  the  entire 
comment  Onlv  the  commenter's  name 
(and.  if  applicable,  the  entity  on  whose 
behalf  the  comment  is  submitted)  is 
required  on  the  comment  document 
itself  and  a  commenter  who  does  not 
want  other  personal  information  posted 
f)n  the  Offices  website  should  avoid 
including  other  private  information  on 
the  comment  itself  Except  in 
exceptional  circumstances,  changes  to 
the  submitted  comment  will  not  he 
allowed  and  it  will  become  a  part  of  the 
public  record  of  this  rulemaking. 

If  hv  means  of  the  I  'nited  States 
Postal  Sen  ice  or  band  deliver,'  Send,  to 
the  appropriate  address  listed  above, 
two  copies,  each  on  a  3.5-inch  write- 
protected  diskette  or  CD-ROM.  labeled 
with  the  name  of  the  person  making  the 
submission  and  the  entity  on  whose 
behalf  the  comment  was  submitted,  if 
anv  The  document  itself  must  be  in  a 


single  file  in  either  Adobe  Portable 
Document  File  (PDF)  format  (preferred), 
or  in  Microsoft  Word  Version  2000  or 
earlier,  in  WordPerfect  Version  9  or 
earlier,  or  in  A.SCII  text.  If  the  comment 
is  hand  delivered  or  mailed  to  the  Office 
and  the  submitter  does  not  wish  to  have 
the  address,  telephone  number,  or  email 
address  publicly  displayed  on  the 
Office's  website,  the  comment  should 
not  inchule  such  information  on  the 
document  itself,  but  only  the  name  and 
affiliation,  if  any.  of  the  commenter.  In 
that  case,  a  cover  letter  should  be 
included  that  contains  the  commenter's 
address,  telephone  number,  email 
address,  and  for  initial  comments,  the 
proposed  class  of  copyrighted  work  to 
be  e.xempted  and  another  field  for  a 
brief  summary  of  the  argument. 

Anvone  who  is  unable  to  submit  a 
comment  in  electronic  form  (on  the 
website  as  an  attachment  or  by  means  of 
hand  deliverv  or  the  United  States 
Postal  .Service  on  disk  or  CD-ROM) 
should  submit  an  original  and  fifteen 
paper  copies  by  hand  or  by  means  of  the 
United  States  Postal  Service  to  the 
appropriate  address  listed  above.  It  may 
not  be  feasible  for  the  (Dffice  to  place 
these  comments  on  its  website. 

General  Requirements  for  all 
submissions:  All  submissions  (in  either 
electronic  or  non-electronic  form 
delivered  through  the  w-ebsite.  by  means 
of  hand  deliverv  or  the  United  States 
Postal  Service)  must  contain  on  the 
comment  itself,  the  name  of  the  person 
making  the  submission  and.  if 
applicable,  the  entity  on  whose  behalf 
the  comment  is  submitted.  The  mailing 
address,  telephone  number,  telefax 
number,  if  anv.  and  email  address  need 
not  be  included  on  the  comment  itself, 
hut  must  be  included  in  some  form.  e.g.. 
on  the  website  form  or  in  a  cover  letter, 
with  the  submission.  All  submissions 
must  also  include  the  class/summary/ 
factual  and/or  legal  argument  format  in 
the  comment  itself  for  each  class  of 
work  proposed  or  for  each  reply  to  a 
proposal.  Initial  comments  and  reply 
comments  will  be  accepted  for  a  30-day 
penoii  in  each  round,  and  a  form  will 
be  placed  on  the  (Copyright  Office 
website  at  least  30  days  prior  to  the 
deadline  for  submission.  Initial 
comments  will  be  accepted  from 
November  19.  2002.  until  December  18. 

2002.  at  5  P  M.  Eastern  Standard  Time, 
at  which  time  the  submission  form  will 
be  removed  from  the  website.  Reply 
comments  will  be  accepted  from 
Ianuar\'  21.  2003.  until  February  19. 

2003.  at  5  P  M.  Eastern  .Standard  Time. 

4.  Hearings  and  Further  Comments 

The  Register  intends  to  hold  hearings 
in  this  rulemaking  in  the  spring  of  2003. 


Following  these  hearings,  the  Register 
will  make  a  determination  as  to  whether 
there  is  a  need  for  additional  written 
comments  in  the  form  of  post-hearing 
comments  specifically  addressing 
matters  raised  in  the  record  of  this 
proceeding.  Details  on  hearings  and  any 
post-hearing  comments  will  be 
announced  at  a  future  date. 

In  order  to  provide  flexibility  in  this 
proceeding  to  take  into  account 
unforeseen  developments  that  may 
occur  and  that  would  significantly  affect 
the  Register's  recommendation,  an 
opportunity  to  petition  the  Register  for 
consideration  of  new  information  will 
be  made  available  after  the  deadlines 
specified.  A  petition,  including 
proposed  new  classes  of  works  to  be 
exempted,  must  be  in  writing  and  must 
set  forth  the  reasons  why  the 
information  could  not  have  been  made 
available  earlier  and  why  it  should  be 
considered  by  the  Register  after  the 
deadline.  A  petition  must  also  set  forth 
the  proposed  class  of  works  to  be 
exempted,  a  summary  of  the  argument, 
the  factual  basis  for  such  an  exemption 
and  the  legal  argument  supporting  such 
an  exemption.  Fifteen  copies  of  the 
petition  must  be  hand-delivered  to  the 
Office  of  the  General  Counsel  of  the 
Copyright  Office  at  the  address  listed 
above.  The  Register  will  make  a 
determination  whether  to  accept  such  a 
petition  based  on  the  stage  of  the 
rulemaking  process  at  which  the  request 
is  made  and  the  merits  of  the  petition. 
If  a  petition  is  accepted,  the  Register 
will  announce  deadlines  for  comments 
in  response  to  the  petition. 

Dated:  Ortober  4.  2002. 
Marybeth  Peters, 

RriiisttT  of  Co^iyrigbts. 

fames  H.  Billington, 

The  Libranan  ufC-ongress. 

|FK  Dot  02-26183  Filed  10-11-02:  8AS  am] 

BILUNG  CODE  U10-30-P 


POSTAL  SERVICE 

39CFRPami1 

Change  in  Administrative  Charges  for 
Refunds  of  Unused  Meter  Stamps  and 
Returned  Business  Reply  Mall 
Mailpieces  With  Postage  Affixed 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
to  revise  the  Domestic  Mail  Manual 
(DMM)  to  increase  the  administrative 
charges  for  processing  refunds  for 
unused  meter  stemips  and  business  reply 
mail  (BRM)  pieces  returned  with 
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postage  affixed.  These  charges  have  not 
been  increased  for  the  past  20  years,  and 
are  updated  to  reflect  the  current  hourly 
cost  for  processing  the  refunds.  This 
proposed  rule  also  splits  the  discussion 
of  refunds  for  unused  metered  postage 
and  refunds  for  PC  Postage  indicia  into 
separate  sections. 

DATES:  Comments  must  be  received  on 
or  before  November  14,  2002. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Manager,  Mail 
Preparation  and  Standards,  Postal 
Service,  1735  N.  Lynn  St.,  Arlington, 
VA  22209-6038.  Copies  of  all  vmtten 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  in  the  Library,  Postal  Service 
Headquarters,  475  L'Enfant  Plaza,  SW., 
Washington.  DC  20260-1540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Bennett  (703)  292-3639  or  Sam 
Koroma  (703)  292-3990. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Postal  Service  has  provisions  in 
place  to  process  refunds  for  unused 
metered  postage,  as  well  as  for  postage 
affixed  to  returned  business  reply  mail 
(BRM)  pieces.  To  cover  the  costs  of  the 
Postal  Service  labor  used  to  process 
such  requests  for  refunds,  the  Postal 
Service  reduces  the  amount  of  the 
refund  by  an  administrative  charge.  The 
current  charges  reflect  old  labor  costs, 
which  have  not  been  updated  for  more 
than  20  years.  The  proposed 
amendments  would  update  the  charges 
to  better  reflect  ciirrent  hourly  labor 
costs  (including  benefits). 

For  metered  postage  refunds,  the 
current  charge  is  calculated  as  10 
percent  of  the  face  value  of  the  indicia, 
if  that  value  is  $250  or  less.  If  the  face 
value  of  the  indicia  is  more  than  $250, 
the  current  charge  is  $10  per  hour,  with 
a  minimum  charge  of  $25.  The  proposed 
amendment  would  charge  10  percent  for 
values  up  to  $350.  For  values  above 
$350.  the  charge  is  $35  per  hour,  with 
a  minimum  of  $35.  Thus,  there  would 
be  no  change  in  the  charge  for  indicia 
values  up  to  $250,  an  increase  from  $25 
to  10  percent  of  the.  face  value  for  values 
between  $250  and  $350.  and  an  increase 
in  the  minimum  charge  from  $25  to  $35 
for  greater  indicia  values.  When  more 
than  one  hour  of  processing  time  is 
needed,  the  increase  will  vary 
depending  on  the  time  required. 

For  BRM  pieces  with  affixed  postage, 
the  current  administrative  charge  is  $15 
per  hour.  The  proposed  amendment 
would  increase  that  charge  to  $35  per 
hour,  reflecting  current  labor  costs  for 
processing  the  refund  request. 


While  the  amended  charges  would 
increase  customer  costs  for  obtaining  a 
refund,  the  increases  are  needed  so  that 
the  Postal  Service  can  cover  the  costs  of 
providing  the  refund. 

The  separate  treatment  of  unused 
metered  indicia  printed  by  PC  Postage 
products  reflects  the  different  refund 
procedures  for  this  type  of  postage. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
of  533  (b),  (c)  regarding  proposed 
rulemaking  by  39  U,S,C.  410(a)),  the 
Postal  Service  invites  public  comment 
of  the  following  proposed  revisions  to 
the  Domestic  Mail  Manual,  incorporated 
by  reference  in  the  Code  of  Federal 
Regulations.  See  39  CR  111,1. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.  403.  404.  414.  416.  3001-3011.  3201 
3219.  3403-3406.  3621.  3626.  5001. 

2.  Amend  the  Domestic  Mail  Manual 
(DMM)  as  set  forth  below: 

Domestic  Mail  Manual  (DMM) 

***** 

P     Postage  and  Payment  Methods 


POOO     Basic  Information 

POlO    General  Standards 

***** 

P014     Refunds  and  Exchanges 

***** 

2.0    POSTAGE  AND  FEES  REFUNDS 

***** 

[Revise  title  and  text  to  read  as  follows:] 


2.5     Refunds     for  Metered  Postage. 
Except  for  PC  Postage  Indicia 

A  refund  for  complete,  legible,  and 
valid  unused  indicia  printed  on 
unmailed  envelopes,  wrappers,  or  labels 
is  made  under  3,2.  The  request  is 
submitted  as  follows: 

a.  Only  the  meter  licensee  may 
request  the  refund. 

b.  The  licensee  must  submit  the 
refund  request  within  60  days  from  the 
dates  shown  in  the  indicia. 

c.  The  licensee  must  submit  the 
request,  along  with  the  items  bearing  the 
unused  postage,  to  the  licensing  post 
office.  The  request  is  processed  by  the 
Postal  Service, 

d.  Charges  for  processing  a  refund 
request  are  as  follows: 


(1)  If  the  total  face  value  of  the  indicia 
is  $350  or  less,  the  Postal  Service 
charges  10%  of  the  face  value. 

(2)  If  the  total  face  value  is  more  than 
S350.  the  Postal  Ser\'ice  charges  S35  per 
hour,  or  fraction  thereof,  for  the  actual 
hoiu"s  to  process  the  refund,  with  a 
minimum  charge  of  S35. 
[Renumber  current  2.6  through  2.11  as 
new  2.7  through  2.12.  respectively.} 
[Add  new  2.6  to  read  as  follows:! 

2,6     Refunds  for  PC  Postage 

A  refund  for  complete,  legible,  and 
valid  unused  PC  Postage  indicia  printed 
on  unmailed  envelopes,  wrappers,  or 
labels  is  made  under  3.2,  The  request  is 
submitted  as  follows: 

a.  Only  the  PC  Postage  licensee  may 
request  the  refund. 

b.  The  licensee  must  submit  the 
refund  request  within  30  days  from  the 
dates  shown  in  the  indicia. 

c.  The  licensee  must  submit  the 
request,  along  with  the  items  bearing  the 
unused  postage,  to  the  system  provider. 
The  request  is  processed  by  the 
provider,  not  the  Postal  Service.  The 
provider  may  charge  for  processing 
refund  requests. 

d.  The  provider  may  charge  for 
processing  refund  requests, 
***** 

2.12     Business  Reply  Mail 

[Revise  new  2.12  by  replacing  "S15" 
with  "$35"  to  read  as  follows:} 

*   *   *  A  charge  of  S35  per  hour,  or 
fraction  thereof,  is  assessed  for  the 
workhours  used  to  process  the 
refund.*   *   * 
***** 

We  will  publish  an  appropriate 
amendment  to  39  CFR  1 1 1 .3  to  reflect 
these  changes  if  the  proposal  is  adopted. 

Stanley  F.  Mires. 

Chief  Caunsf:!.  Legislative. 

|FR  Doc,  02-26161  Filed  10-1 1-02:  8:45  am) 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MA087-7215;  A-1-FRL-7393-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Low  Emission  Vehicle 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
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revision  submitted  by  the 
Commonwealth  of  Massachusetts  on 
August  4.  2002  and  August  26.  2002 
which  amends  the  Massachusetts  l.ow 
Emission  Vehicle  (LEV)  Program  that  is 
currentiv  contained  in  the  federally 
approved  SIP.  The  regulations  adopted 
bv  Massachusetts  now  include  the 
California  LEV  l!  light-duty  motor 
vehicle  emission  standards  effective  in 
model  vear  2004.  the  California  LEV  I 
medium-duty  standards  effective  in 
model  year  2003.  and  the  smog  index 
label  spe<:ification  effective  model  year 
2002   In  addition,  revisions  have  been 
made  to  the  zero  emission  vehicle  (ZEV) 
requirements  of  the  Massachusetts 
program  in  an  attempt  to  keep  these 
requirements  consistent  with 
California's.  Massachusetts  has  adopted 
these  revisions  to  reduce  emissions  of 
volatile  organic  compounds  (VCXT:)  and 
nitrogen  o.xides  (NO\)  in  accordance 
with  the  re<4uirements  of  the  Clean  Air 
.Act  (CAA)   In  addition,  they  have 
worked  to  ensure  that  their  program  is 
identical  to  f'alifornia's.  as  required  by 
section  177  of  the  CAA.  EPA  is 
proposing  to  approve  the  necessary 
emission  reductions  associated  with 
Massachusetts'  LEV  requirements  intu 
the  Massachusetts  SIP  because  EPA  has 
found  that  the  requirements  and  the 
associated  emission  reductions  are 
necessary  for  Massachusetts  to  achieve 
the  national  ambient  air  (juality 
standard  (NAAQS)  for  o/one  The 
intended  effect  of  this  action  is  to 
propose  approval  of  Massachusetts  LEV 
program  s  emission  reduc:tions.  This 
action  IS  being  taken  under  section  110 
of  the  Clean  Air  .Act 

DATES:  Written  comments  must  be 
received  on  or  before  November  14, 
2002 

ADDRESSES:  Comments  mav  be  mailed  to 
David  Cnnruv.  I  nit  Manager.  .Air 
Quality  Planning.  (Office  of  Ecosystem 
Protection  (mail  code  (^AQ).  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England.  One  Congress  Street. 
Suite  not).  Bostim.  MA  02114-2023 
Copies  of  the  Massachusetts'  submittal 
and  EP.A  s  [m  hnu  al  support  document 
are  available  fur  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  Office  of  Ecosystem 
Protecticm.  L'  S  Environmental 
Protection  Agency.  EPA-New  England. 
One  Congress  Street,  11th  floor.  Boston, 
MA  and  the  Division  of  Air  Quality 
Control.  Department  of  Environmental 
Protection.  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  [udge.  (617)  418-1045 


SUPPLEMENTARY  INFORMATION:  The 

information  in  this  section  is  organized 
as  follows: 

I  Des<  ription  (jf  ttie  SIP  Kevisiun  ami  EPA's 

.Action 

A.  What  is  the  Background  for  this  Action? 

B.  What  is  the  California  LEV  Program? 

C.  What  are  the  relevant  EP.A  and  CA.A 
requirements? 

D  Whdl  is  the  Hislur\  nf  the  Massachusetts 
Low  Eniissicjn  Vehicle  Program' 

E.  VVhai  aljout  the  zero  emission  vehicle 
re»)(iiremenls? 

II  Proposed  Action 

III  Whdi  Arc  the  Administrative 

Kfniiirfments? 

I.  Description  of  the  SIP  Revision  and 
EPA's  Action 

A   Whtit  Is  the  Background  for  This 
ActK^n' 

Under  the  C'lean  Air  Act  Amendments 
of  1990.  all  of  Massachusetts  was 
divided  into  two  separate  serious  ozone 
nonattainment  areas:  the  Eastern 
Massathusetts  area  and  the  Western 
Massachusetts  area.  The  ozone 
attainment  deadline  for  these  areas  was 
initially  November  15,  1999 

To  bring  these  areas  into  attainment, 
the  (A)mmonwealth  has  adopted  and 
implemented  a  broad  range  of  ozone 
(  ontrol  measures  including  stage  II 
v.ipor  recovery,  numerous  stationary 
and  area  source  V'0(;  and  NOy  controls, 
a  vehicle  inspection  and  maintenance 
(I/M)  program,  and  the  federal 
reformulated  gasoline  program.  In 
addition,  the  (Commonwealth  has 
retjuired  that  all  model  year  1995  and 
newer  light  duty  vehicles  newly  sold  in 
thf  (.iimmoiiwealth  meet  California  LEV 
emission  standards.  Massachusetts  air 
pollution  control  regulations  apply 
statewide. 

EPxA  issued  a  direct  final  rule  to 
approve  the  Massachusetts  LEV  program 
effe(  tive  as  of  January  31,  1992  in  the 
Federal  Register  on  Februarv'  1,  1995 
(60  VK  6027)  Since  that  time.  California 
has  modified  its  LEV  program.  As 
California  modified  its  program. 
Massachust?tts  was  obligated  to  make 
similar  changes  to  its  program.  Section 
177  of  the  CAA  provides  that  states  may 
adopt  California  vehic:le  standards 
provided  that  the  standards  are  identical 
to  (California's  As  such,  as  California 
makes  modifications  to  its  program, 
states  that  have  adopted  California 
standards  are  compelled  to  make  similar 
changes  The  current  version  of  the 
Massachusetts  program  is  intended  to  be 
identical  to  the  current  (California 
program 

B  What  Is  the  California  LEV  Program? 

The  California  Air  Resources  Board 
(ARB  or  Board)  adopted  California's 


second  generation  low  emission  vehicle 
regulations  (LEV  II)  following  a 
November  1998  hearing.  These 
regulations  are  a  continuation  of  the  low. 
emission  vehicle  (LEV  I)  regulations 
originallv  adopted  in  1990  which  were 
effective  through  the  2003  model  year. 
The  LEV  II  regulations  increase  the 
scope  of  the  LEV  I  regulations  by 
lowering  the  emission  standards  for  all 
light-  and  medium-duty  vehicles 
(including  sport  utility  vehicles) 
beginning  with  the  2004  model  year. 
There  are  several  tiers  of  increasingly 
stringent  LEV  II  emission  standards  to 
which  a  manufacturer  may  certify:  low- 
emission  vehicle  (LEV);  ultra-low- 
emission  vehicle  (ULEV);  super-ultra 
low-emission  vehicle  (SULEV);  partial 
zero-emission  vehicle  (PZEV);  and  zero- 
emission  vehicle  (ZEV).  In  addition  to 
ver>-  stringent  emission  standards,  the 
LEV  II  regulations  provide  flexibility  to 
manufacturers  by  allowing  them  to 
choose  the  standards  to  which  each 
vehicle  is  certified  provided  the  overall 
fleet  meets  the  specified  phase-in 
requirements  according  to  a  fleet 
average  hydrocarbon  requirement  that  is 
progressively  lower  with  each  model 
year.  The  LEV  II  fleet  average 
requirements  commence  in  2004  and 
apply  through  2010  and  beyond.  In 
addition  to  the  LEV  II  requirements, 
minimum  percentages  of  passenger  cars 
and  the  lightest  light-duty  trucks 
marketed  in  California  by  a  large  or 
intermediate  volume  manufacturer  must 
be  ZEVs.  The  program  includes  a  "smog 
index"  label  for  each  vehicle  sold,  the 
int;mt  of  which  is  to  inform  consumers 
about  the  amount  of  pollution  coming 
from  that  vehicle  relative  to  other 
vehicles. 

Subsequent  to  the  adoption  of  the 
LEV  II  program,  the  U.S.  EPA  adopted 
its  own  substantially  more  stringent 
e:nission  standards  known  as  the  Tier  2 
regulations.  In  December  2000.  the 
Board  modified  the  LEV  II  program  to 
take  advantage  of  some  elements  of  the 
recentlv  adopted  federal  Tier  2  program 
to  ensnare  that  only  the  cleanest  vehicle 
models  will  continue  to  be  sold  in 
California. 

C  What  Are  the  Relevant  EPA  and  CAA 
Requirements? 

Section  209(a)  of  the  CAA  prohibits 
states  from  adopting  or  enforcing 
standards  relating  to  the  control  of 
emissions  from  new  motor  vehicles  or 
new  motor  vehicle  engines.  However, 
section  209(b)  of  the  CAA  allows  the 
State  of  California  to  adopt  its  own 
motor  vehicle  emissions  standards  if  a 
waiver  is  granted  by  the  U.S. 
Environmental  Protection  Agency 
(EPA.)  EPA  must  approve  a  waiver 
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unless  it  finds  that  California's 
determination  that  its  standards  will  be 
"  *  *   *in  the  aggregate,  at  least  as 
protective  of  public  health  and  welfare 
as  such  Federal  standards*   *  *"tobe 
arbitrary  and  capricious,  California 
"does  not  need  such  State  standards  to 
meet  compelling  and  extraordinary 
conditions,"  or  California's  standards 
and  accompanpng  enforcement 
procedures  are  not  consistent  with 
section  202(a)  of  the  Clean  Air  Act, 
Section  177  of  the  Clean  Air  Act 
authorizes  other  states  to  adopt  and 
enforce  dialifomia  motor  vehicle 
emission  standards  relating  to  the 
control  of  emissions  if  the  standards  are 
identical  to  California's  for  which  a 
waiver  has  been  granted  and  California 
and  the  state  adopt  such  standards  at 
least  two  years  prior  to  the 
commencement  of  the  model  year  to 
which  the  standards  will  apply. 

D.  What  Is  the  History  of  the 
Massachusetts  Low  Emission  Vehicle 
Program? 

I  In  1990,  the  Massachusetts  Legislature 

enacted  Chapter  410  of  the  Acts  of  1990, 
which  is  codified  at  M.G.L.  c.  Ill, 
Section  142K.  This  law  mandates  that 
the  Massachusetts  Department  of 
Environmental  Protection  (DBF)  adopt 
and  implement  California  motor  vehicle 
emission  standards  unless,  after  a  public 
hearing,  the  DEP  establishes,  based  on 
substantial  evidence,  that  said  emission 
standards  and  a  compliance  program 
similar  to  the  State  of  California's  will 
not  achieve,  in  the  aggregate,  greater 
motor  vehicle  pollution  reductions  than 
the  federal  standards  and  compliance 
program  for  any  such  model  year. 

In  1992.  the  DEP  adopted  the 
California  LEV  program  by 
promulgating  310  CMR  7.40,  the  Low 
Emission  Vehicle  Program  regulation. 
The  DEP  submitted  the  Massachusetts 
LEV  Program  to  the  EPA  as  part  of  the 
Massachusetts  SIP  as  one  of  a  number 
of  air  pollution  strategies  and  programs 
designed  to  meet  the  milestones  of  the 
Clean  Air  Act  Amendments  of  1990  and 
to  attain  and  maintain  the  NAAQS  for 
ozone.  The  implementation  of  the  LEV 
Program  has  resulted  in  emission 
reductions  from  Massachusetts  vehicles. 
In  1995,  the  Massachusetts  regulation 
was  amended  to  adopt  the  non-methane 
organic  gas  (NMOG)  fleetwide  emission 
average  and  clarify  certain  sections  of 
the  regulation.  In  1999,  the  regulation 
was  further  amended  to  adopt  the  next 
generation  of  California  emission 
standards  know  as  "LEV  11"  effective  in 
model  year  2004,  the  LEV  I  medium- 
duty  standards  effective  in  model  year 
2003,  and  also  the  smog  index  effective 
beginning  with  model  year  2002. 


The  1992  version  of  the  LEV  program 
previously  approved  by  EPA  included 
ZEV  requirements  consistent  with  the 
requirements  in  the  (California  program 
at  that  time.  Since  that  time,  California 
has  made  a  number  of  changes  to  the 
ZEV  requirements,  and,  subsequently, 
Massachusetts  had  made  a  number  of 
revisions  to  the  ZEV  requirements  in 
attempts  to  keep  its  program  identical  to 
California's,  In  light  of  the  numerous 
changes  regarding  the  ZEV  requirement 
in  Massachusetts,  in  its  August  26,  2002 
submittal  to  EPA,  Massachusetts 
requested  that  we  not  take  action  on  310 
CMR  7,40(2)(a)6,  310  CMR  7.40(2)(c)3, 
310  CMR  7.40(10),  and  310  CMR 
7.40(12).  310  CMR  7.40(2){a)5,  which 
establishes  ZEV  requirements  for  model 
year  2003  and  beyond  is  the  only 
portion  of  the  Massachusetts  ZEV 
program  for  which  they  have  requested 
EPA  approval.  For  the  reasons 
articulated  below,  EPA  is  not  taking 
action  on  section  310  CMR  7.40(2)(a)5  at 
this  time.  However,  EPA  is  proposing  to 
approve  all  other  sections  of  the  rule 
except  for  those  specifically  noted  in  the 
Commonwealth's  August  26,  2002 
submittal  letter  and  section  310  CMR 
7.40(2)(a)5, 

E.  What  About  the  Zero  Emission 
Vehicle  Requirements? 

As. discussed  earlier  in  this  document. 
States  adopting  the  California  LEV 
program  must  adopt  a  program  which  is 
identical  to  California's.  The  zero 
emission  vehicle  program  has 
undergone  several  modifications 
through  the  years  in  California.  And 
Massachusetts  has  made  several  changes 
to  their  ZEV  program  in  attempts  to 
ensure  their  program  is  consistent  with 
California.  In  fact,  the  Commonwealth 
has  made  changes  regarding  ZEV 
requirements  since  the  time  they 
adopted  the  rule  that  is  currently  before 
EPA,  Nevertheless,  the  Massachusetts 
LEV  II  program  is  designed  to  be  a 
comprehensive  program  which  will 
secure  necessary  emission  reductions. 
Those  emission  reductions  are  a 
necessary  part  of  the  Massachusetts' 
attainment  demonstration  for  the  one- 
hour  ozone  NAAQS.  For  that  reason, 
and  since  the  emission  reductions  from 
the  California  program  are  controlled  by 
the  fleet  average  hydrocarbon  curve  and 
can  be  achieved  without  any  specific 
ZEV  sales  mandates,  we  are  proposing 
to  approve  all  of  the  emissions 
reductions  associated  with  the  LEV  II 
program  and  the  Massachusetts  rules 
adopted  on  December  24,  1999  without 
taking  action  on  the  ZEV  portions  of  the 
program  at  this  time.  In  the  case  of 
sections  310  CMR  7.40(2)(a)6,  310  CMR 
7,40(2)(c)3,  310  CMR  7.40(10),  and  310 


CMR  7.40(12),  EPA  was  not  requested  to 
take  action.  For  section  310  CMR 
7.40(2)(a)5,  which  establishes  ZEV 
requirements  beginning  in  model  year 
2003,  EPA  is  not  taking  any  action  at 
this  time  but  intends  to  do  so  in  the 
future  as  the  manufacturers' 
requirements  for  ZEVs  in  California,  and 
Massachusetts,  become  clarified.  EPA 
does  believe  that  the  ZEV  mandate, 
which  remains  part  of  the 
Commonwealth's  program,  may  result 
in  advanced  technology  vehicles  being 
introduced. 

II.  Proposed  Action 

EPA  is  proposing  to  approve  a  SIP 
revision  at  the  request  of  the 
Massachusetts  DEP.  This  version  of  the 
rule  was  adopted  on  December  24,  1999. 
It  was  submitted  to  EPA  for  approval  on 
August  9,  2002.  That  submittal  was  later 
clarified  to  exclude  certain  sections  of 
the  rule  from  consideration  on  August 
26,  2002.  In  addition,  for  the  reasons 
articulated  above,  at  this  time  we  are  not 
taking  action  on  section  310  CMR 
7.40(2)(a)5  which  includes  ZEV 
requirements  beginning  in  model  year 
2003.  As  such  we  are  proposing  to 
approve  all  of  the  December  24,  1999 
version  of  310  CMR  7.40,  the  "Low 
Emission  Vehicle  Program"  except  for 
310  CMR  7.40(2)(a)5,  310  CMR 
7.40(2)(a)6,  310  CMR  7.40(2)(c)3,  310 
CMR  7.40(10),  and  310  CMR  7.40(12). 
This  proposed  approval  would  justify^ 
all  of  the  emission  reductions  of  the 
current  California  LEV  standards  for 
light  and  medium  duty  vehicles.  The 
regulations  adopted  by  Massachusetts 
now  include  the  California  LEV  II  ligfit- 
dutv  motor  vehicle  emission  standards 
effective  in  model  year  2004,  the 
California  LEV  I  medium-duty  standards 
effective  in  model  year  2003,  and  the 
smog  index  label  specification  effective 
model  year  2002.  EPA  is  proposing  to 
approve  Massachusetts'  low  emission 
vehicle  program  requirements  into  the 
SIP  because  EPA  has  found  that  the 
requirements  are  necessary  for 
Massachusetts  to  achieve  the  NAAQS 
for  ozone  and  to  reduce  emissions  of 
VOC  and  NOx  from  new  vehicles  in 
accordance  with  the  requirements  of  the 
CAA. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  New 
England  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 


63586  Federal  Register/ Vol.  67.  No.  199 /Tuesday.  October  15,  2002 /Proposed  Rules 


III.  What  Are  the  Administrative 
Requirements? 

Under  Executive  Order  12866  (58  FR 
51735,  OctDber  4,  1993),  this  action  is 
not  a  ■significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  132 11, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  bt'vond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  ec:onomic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U,S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impost" 
anv  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  anv  unfunded  mandate  or 
signifuantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104^). 

This  rule  also  does  not  have  tribal 
implic;ations  because  it  will  not  havH  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
huiian  tribes,  or  on  the  distributKm  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  (Jrder  13175 
(65  FR  67249.  Novt^mber  9,  2000)  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  ()n  the  States, 
on  thf!  relationship  betwt^en  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  powt-r 
and  responsibilities  established  in  the 
Clean  .\ir  .-^ct.  This  rule  also  is  not 
subje<:t  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safpty 
Risks"(62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPAs 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  .Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 


standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
ini:onsistent  with  applicable  law  for 
EP.A.  when  it  reviews  a  SIP  submission, 
to  use  V'C.S  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  inf(jrmafion  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  etseq.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monjjxide, 
intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

.Authority:  42  U  S.C  7401  ef  seq. 

n.ilfd:  ()(t()ber4,  2002. 
Ira  W.  [.eighton. 

Acting  Regional  Administrator.  EPA  New 
England 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MA069-7205b:FRL-7394-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  MA;  One-hour 
Ozone  Attainment  Demonstration  for 
the  Massachusetts  portion  of  the 
Boston-Lawrence-Worcester,  MA-NIH 
Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to  fullv 
a[)pr(i\e  the  one-hour  ozone  attainment 
demonstration  State  Implementation 
Plan  (SIP)  for  the  Massachusetts  portion 
of  the  Boston-Lawrence-Worcester.  MA- 
NH  serious  ozone  nonattainment  area, 
submitted  by  the  Massachusetts 
Department  of  Environmental  Protection 
on  July  27,  1998,  and  supplemented  on 
September  6.  2002  This  action  is  based 
on  the  requirements  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990,  related  to 
one-himr  ozone  attainment 
ilemonstrations. 

DATES:  ('omments  must  be  received  on 
or  before  November  14.  2002. 
ADDRESSES:  Writtim  comments  (two 
<  iipu's  if  possible)  should  be  sent  to: 


David  B.  Conroy  at  the  EPA  Region  I 
(New  England)  Office,  One  Congress 
Street,  Suite  1100-CAQ,  Boston, 
Massachusetts  02114-2023, 

Copies  of  the  state  submittal  and 
EPAs  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours  (9  a.m.  to  4  p.m.) 
at  the  following  addresses:  U.S. 
Environmental  Protection  Agency, 
Region  1  (New  England).  One  Congress 
St..  11th  Floor.  Boston,  Massachusetts, 
telephone  (617)  918-1664.  and  at  the 
Division  of  Air  Quality  Control, 
Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  Massachusetts  02108.  Please 
telephone  in  advance  before  visiting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Burkhart,  (617)  918-1664. 
SUPPLEMENTARY  INFORMATION:  This 
notice  provides  an  analysis  of  the  one- 
hour  ozone  attainment  demonstration 
SIP  submitted  by  the  Massachusetts 
Department  of  Environmental  Protection 
(Massachusetts  DEP)  for  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester,  MA-NH  serious 
nonattainment  area. 
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I.  Clean  Air  Act  Requirements  for 
Serious  Ozone  Nonattainment  Areas 

The  Clean  Air  Act  requires  EPA  to 
establish  national  ambient  air  quality 
standards  (NAAQS  or  standards)  for 
certain  widespread  pollutants  that  cause 
or  contribute  to  air  pollution  that  is 
reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979.  EPA  promulgated 
the  one-hour  0.12  parts  per  million 
(ppm)  ground-level  ozone  standard.  44 
FR  8202  (February  8.  1979).  Ground- 
level  ozone  is  not  emitted  directly  by 
sources.  Rather,  emissions  of  nitrogen 
oxides  (NO\)  and  volatile  organic 
compounds  (VOCs)  react  in  the 
presence  of  sunlight  to  form  ground- 
level  ozone.  NO\  and  VOC  are  referred 
to  as  precursors  of  ozone. 
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An  area  exceeds  the  one-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  one-hour 
average  ozone  concentration  of  0.125 
ppm  or  higher.^  An  area  is  violating  the 
standard  if,  over  a  consecutive  three- 
year  period,  more  than  three 
exceedances  are  expected  to  occur  at 
any  one  monitor.  The  area's  4th  highest 
ozone  reading  at  a  single  monitor  is  its 
design  value.  The  CAA,  as  amended  in 
1990,  required  EPA  to  designate  as 
nonattainment  any  area  that  was 
violating  the  one-hour  ozone  standard, 
generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4);  56  FR  56694  (November  6, 
1991).  The  CAA  further  classified  these 
areas,  based  on  the  area's  design  value, 
as  marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 
achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
planning  requirements  but  are  provided 
more  time  to  attain  the  standard. 
Serious  areas  were  required  to  attain  the 
one-hour  ozone  standard  by  November 
15, 1999  and  severe  areas  are  required 
to  attain  by  November  15,  2005  or 
November  15,  2007.  The  Boston- 
Lawrence-Worcester,  MA-NH  ozone 
nonattainment  area  is  classified  as 
serious  and  its  attainment  date  is 
November  15,  1999. 

Under  section  182(c)(2)  of  the  CAA, 
serious  areas  were  required  to  submit  by 
November  15, 1994  demonstrations  of 
how  they  would  attain  the  one-hour 
ozone  standard  and  how  they  would 
achieve  reductions  in  VOC  emissions  of 
9  percent  for  each  three-year  period 
until  the  attainment  year.  In  some  cases, 
NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions. 

In  general,  an  attaiimient 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 


'  The  one-hour  ozone  standard  is  0.12  ppm. 
EPA's  long-standing  practice  is  that  monitored 
values  of  0.125  ppm  or  higher  are  rounded  up.  and 
thus  considered  an  exceedance  of  the  NAAQS  and 
values  less  than  0.125  ppm  are  rounded  down  and 
are  not  an  exceedance. 


attairmient  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  states  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
and  transit  on  attainment  of  the 
standard.  As  described  in  section 
176(c)(2)(A)  of  the  CAA,  attainment 
demonstrations  necessarily  include  the 
estimates  of  motor  vehicle  emissions 
that  are  consistent  with  attainment, 
which  then  act  as  a  budget  or  ceiling  for 
the  purposes  of  determining  whether 
federally-supported  transportation  plans 
and  projects  conform  to  the  attainment 
demonstration  SIP. 

n.  Background  and  Current  Air  Quality 
Status  of  the  Boston-Lawrence- 
Worcester,  MA-NH  Ozone 
Nonattainment  Area 

The  Boston-Lawrence-Worcester, 
MA-NH  ozone  nonattainment  area  is  a 
multi-state  nonattainment  area 
consisting  of  a  small  portion  of  southern 
New  Heunpshire  and  the  entire  eastern 
half  of  Massachusetts.  In  New 
Hampshire,  the  nonattainment  area 
consists  of  28  individual  cities  and 
towns  in  portions  of  Hillsborough  and 
Rockingham  counties.  In  Hillsborough 
County,  the  individual  cities  and  towns 
included  in  the  nonattainment  area  are: 
Amherst  Town,  Brookline  Town,  Hollis 
Town,  Hudson  Town,  Litchfield  Town, 
Merrimack  Town,  Milford  Town,  Mont 
Vernon  Town,  Nashua  City,  Pelham 
Town,  and  Wilton  Town.  In 
Rockingham,  the  individual  towns 
included  in  the  nonattainment  area  are: 
Atkinson  Town,  Brentwood  Town. 
Danville  Town,  Derry  Town,  E. 
Kingston  Town,  Hampstead  Town, 
Hampton  Falls  Town.  Kensington 
Town,  Kingston  Town,  Londonderry 
Town,  Newton  Town,  Plaistow  Town. 
Salem  Town,  Sand  own  Town,  Seabrook 
Town.  South  Hampton  Town,  and 
Windham  Town.  In  Massachusetts,  the 
nonattainment  area  includes  a  much 
larger  area,  consisting  of  10  counties  in 
their  entirety  [i.e..  Barnstable,  Bristol, 
Dukes,  Essex.  Middlesex.  Nantucket, 
Norfolk.  Plymouth,  Suffolk,  and 
Worcester  counties). 

Historically  and  throughout  most  of 
the  1990's,  ozone  monitors  throughout 
the  Boston-Lawrence-Worcester,  MA- 
NH  nonattainment  area  violated  the 
one-hour  ozone  standard.  Directly 
downwind  of  the  Boston-Lawrence- 
Worcester,  MA-NH  nonattainment  area, 
there  were  also  a  number  of  other 
nonattainment  areas  violating  the  one- 
hour  ozone  standard  during  the  1990's 
in  other  parts  of  New  Hampshire  and  in 
portions  of  southern  Maine.  On  June  9, 


1999,  however,  EPA  determined  that  the 
Boston-Lawrence-Worcester,  MA-NH 
serious  ozone  nonattainment  area  had 
attained  the  1-hour  ozone  standard  (64 
FR  30911).'  This  determination  was 
based  on  data  collected  from  1996- 
1998.  On  June  9,  1999,  EPA  also 
determined  that  the  Portsmouth-Dover- 
Rochester.  New  Hampshire  ozone 
nonattainment  area  and  the  Portland, 
Maine  ozone  nonattainment  area  had 
also  attained  the  1-hour  ozone  standard 
based  on  data  collected  from  1 996- 
1998.  See  64  FR  30911.  At  the  time  of 
these  determinations  of  attainment, 
there  were  no  areas  in  any  portion  of 
New  Hampshire  or  Maine  that  violated 
the  one-hour  ozone  standard. 

The  Boston-Lawrence-Worcester. 
MA-NH  nonattainment  area  continued 
to  have  air  quality  meeting  the  one-hour 
ozone  standard  in  1999  (based  on  data 
from  1997-1999)  and  in  2000  (based  on 
data  from  1998-2000).  Based  on  data 
collected  in  1999-2001.  howevei.  the 
Boston-Lawrence-Worcester.  M.A-N'H 
area  now  has  air  quality  violating  the 
one-hour  ozone  standard.  The  violating 
monitors  are  in  the  southern  portion  of 
the  multi-state  nonattainment  area  in 
Fairhaven  and  Truro,  Massachusetts, 
The  other  nine  ozone  air  quality 
monitors  in  the  Boston-Lawrence- 
Worcester,  MA-NH  ozone 
nonattainment  area  [i.e..  in  the 
Massachusetts  cities  and  towns  of 
Easton,  Stow,  Boston  (two  sites),  Lynn, 
Lawrence,  Worcester,  and  Newbury,  and 
in  Nashua.  New  Hampshire)  show 
attainment  of  the  one-hour  ozone 
NAAQS.  based  on  1999-2001  data. 
Preliminary  (not  quality  assured)  ozone 
data  readings  from  the  monitors  for  the 
area  from  the  summer  of  2002  show 
only  the  Truro  monitor  registering  a 
violation  of  the  one-hour  ozone  NAAQS 
for  the  three-year  period  2000-2002. 

III.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

A.  Ozone  Transport  Assessment  Group 
and  the  NOs  SIP  Call 

Notwithstanding  significant  efforts  by 
the  states,  in  1995  EPA  recognized  that 
many  states  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  because  emissions  of  NOx  and 


-'  In  that  notice.  EF.A  also  dclcrmiiioii  the  one- 
hour  ozone  -slandard  no  lim^fr  ,ipplie(i  to  the 
Boslon-La\\Tence-\V<ir(  ester.  M.A-NH  area. 
.Subsequently,  due  to  (ontiiiue(i  lilitjalion  regarding 
the  8-hour  ozone  standard.  EF.A  reinstated  the 
applicabilitv  of  the  one-hour  ozone  standard  in  all 
areas.  .See  65  FR  45182  (|ulv  20.  20001   EPA. 
however,  did  not  modifv  its  deteriniiialion  that  the 
Boston-Lawrence-Won  ester.  M.A-NH  area  had 
attained  the  one-hour  ozone  slandard. 


63588  Federal  Register/ Vol.  67.  No.  199 /Tuesday,  October  15.  2002 / Proposed  Rules 


VOTs  in  upwind  states  land  the  uzdne 
formed  bv  these  emissions)  affec  ted 
these  nonattainment  areas  and  the  full 
impact  of  this  effect  had  not  yet  been 
determined  This  phenomenon  is  called 
ozone  transport. 

On  March  2.  1995.  Man,'  D.  Nichols. 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  states  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals. '  Recognizing  the  problems 
created  bv  ozone  transport,  the  March  2. 
1995  memorandum  called  for  a 
collaborative  process  among  the  states 
in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  Assessment  Group  (OTAG)  ^ 
and  provided  for  the  states  to  submit  the 
attainment  demonstration  SIPs  based  on 
the  expected  time  frames  for  OTAG  to 
complete  its  evaluation  of  ozone 
transport. 

In  [une  1997.  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generallv  concluded  that  transport  of 
ozone  and  the  precursor  NO>.  is 
significant  and  should  be  reduced 
regionallv  to  enable  states  in  the  eastern 
half  of  the  countrv  to  attain  the  ozone 
NAAQS 

In  recognition  of  the  length  of  the 
OTAG  proc:ess.  in  a  December  29.  1997 
memorandum.  Richard  Wilson.  EPAs 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  states  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  area.s:  (1) 
Evidence  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
I  of  the  CAA  were  adopted  and 
implemented  or  were  on  an  e.xpeditious 
course  to  being  adopted  and 
implemented;  (2)  a  list  of  measures 
needed  to  meet  the  remaining  rate-of- 
progress  (ROP)  emissions  reduction 
requirement  and  to  reach  attainment;  (3) 
for  severe  areas  only,  a  commitment  to 
adopt  and  submit  target  calculations  for 
post-1999  ROP  and  the  control  measures 
necessary  for  attainment  and  ROP  plans 
through  the  attainment  year  by  the  end 
of  2000;  (4)  a  commitment  to  implement 


'  MetriDrrtiiiliini.  Ozone  .Mtainment 
CVnuinslraliims.    issueit  Mdrf  h  2.  1995   A  lopv  (if 
the  nieniorrtiiiliini  iliav  be  found  on  EPAs  Web  site 
al  hllp  /'WWW  epd  xov7ttn/o3rp(j/tIpRni  html 

•  teller  from  Mar\'  A  (Jade.  Oireclor.  Slate  of 
Illinois  Environmental  Prote<:tion  .Agency  to 
Environmental  IJiuncil  of  States  lEliJS)  Memf)ers. 
dated  April  13.  1995. 


the  Sir»  control  programs  in  a  timely 
manner  and  to  meet  ROP  emissions 
reductions  and  attainment;  and  (5) 
evidence  of  a  public  hearing  on  the  state 
submittal."'  This  submission  is 
sometimes  referred  to  as  the  Phase  2 
submission.  Motor  vehicle  emissions 
budgets  can  be  established  based  on  a 
commitment  to  adopt  the  measures 
needed  for  attainment  and  identification 
of  the  measures  needed.  Thus,  state 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
motor  vehicle  emissions  budgets. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997,  EPA 
proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  EPA 
found  that  current  SIPs  in  22  states  and 
the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  one-hour  ozone  standard  because 
thev  did  not  regulate  NO\  emissions 
that  significantly  contribute  to  ozone 
transport.  62  FR  60318  (November  7, 
1997)  The  EPA  finalized  that  rule  in 
September  1998.  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NO\  emissions  reductions 
within  the  state  to  a  level  consistent 
with  a  NO\  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (October 
27,  1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Gall. 

B.  Massachusetts  Ozone  Attainment 
Demonstration  Submittals 

On  luly  27.  1998.  Massachusetts  DEP 
submitted  an  ozone  attainment 
demonstration  for  the  Massachusetts 
portion  of  the  Boston-Lawrence- 
Worcester.  MA-NH  serious  ozone 
nonattainment  area  as  a  revision  to  its 
SIP  On  lune  9,  1999.  htjwever.  EPA 
determined  that  the  Boston-Lawrence- 
Worcester.  MA-NH  serious  ozone 
nonattainment  area  had  attained  the  1- 
hour  ozone  standard  (64  FR  30911). 
This  determination  was  based  on  data 
collected  from  1996-1998.  Consistent 
with  EPA  policy, •^'  since  the  Boston- 


■  M.-moniiuliim.    (lUidani  e  for  Implementing  tfie 
1  Hour  Ozon.'and  fre-txisting  PM  10  .NAAQS. 
issiif.l  Dm  emlwr  29.  1997   A  ropy  of  this 
ini-nioraiidiim  mav  be  found  on  EP.A's  Web  site  at 
http/  www  epa.gov/ttn/oarpK/tlpgni  html 

"Polity  guiilan(e  ( (intained  in  a  May  10.  1995 
meinorandiiin  tnini  John  Seitz.  Director  of  EPA's 
Offii.e  of  .Air  (Jii.ililv  Planning  and  Standards. 
Mntilled    Ki'dsiiii.ilile  hurther  Progress.  .Mtainmenl 
Demonstralioii,  ,iiid  Related  Requirements  lor 
Ozone  Nonaltainmenl  .^^eas  Meeting  the  Ozone 
National  .Ainbienl  .\ir  Quality  Standard" 
ret.ommends  that  ROP  ami  iittaiiimeni 
demoiistralinn  rei|uireinents.  along  with  rertain 
other  related  re(|uireinenls.  of  P,irl  D  of  Title  1  of 
lhe(;ledn  .Air  ,\i  t  are  no  longer  appUtabl,'  to  an 
area  ome  it  has  air  quality  liala  indii  ating  that  the 
one  hour  ozone  stdiidiird  has  l)een  attained. 


Lawrence-Worcester,  MA-NH  area  had 
attained  the  standard  by  November  15, 
1999,  its  statutory  attaiiunent  date,  EPA 
took  no  action  on  the  Massachusetts 
attainment  demonstration  SIP  submittal 
for  the  Boston-Lawrence-Worcester, 
MA-NH  area.  The  Boston-Lawrence- 
Worcester.  MA-NH  nonattainment  area 
continued  to  have  air  quality  meeting 
the  one-hour  ozone  standard  through 
the  summer  of  2000. 

As  mentioned  above,  based  on  data 
collected  in  1999-2001.  the  Boston- 
Lawrence-Worcester,  MA-NH  area  now 
has  air  quality  violating  the  one-hour 
ozone  standard.  Thus,  this 
nonattainment  area  is  once  again 
required  to  have  an  approved 
attainment  demonstration  and  9%  ROP 
plan  with  respect  to  section  182(c)(2)  of 
the  CAA.  Today,  in  this  proposed  rule, 
EPA  is  proposing  action  on  the 
attainment  demonstration  SIP  submitted 
by  the  Massachusetts  DEP  on  July  27, 
1998  and  supplemented  on  September 
6.  2002  for  the  Massachusetts  portion  of 
the  Boston-Lawrence-Worcester,  MA- 
NH  area.  EPA  approved  the  state's  15% 
and  9%  ROP  plans  for  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester.  MA-NH  area  via  a 
direct  final  rulemaking  on  August  28. 
2002  (67  FR  55121).  In  a  subsequent 
action.  EPA  will  propose  action  on  the 
attainment  demonstration  for  the  New 
Hampshire  portion  of  this  same 
nonattainment  area.  EPA  will  also  take 
action  separately  on  contingency 
measures  for  both  the  New  Hampshire 
and  Massachusetts  portions  of  the 
Boston-Lawrence-Worcester.  MA-NH 
nonattainment  area. 

The  supplement  that  Massachusetts 
submitted  on  September  6.  2002  to  its 
1998  Attainment  Demonstration 
contained  the  following  elements:  (1)  A 
revised  and  updated  "weight  of 
evidence"  analysis  showing  how 
attainment  would  be  achieved  in  the 
nonattainment  area  by  2007;  (2)  an 
analysis  showing  that  Massachusetts  is 
implementing  all  reasonably  available 
control  measures  (RACM)  and  that  no 
other  RACM  could  be  adopted  in 
Massachusetts  that  would  advance  the 
attainment  year;  and  (3)  new  mobile 
source  conformity  budgets  for  the  2007 
attainment  year.  Massachusetts  also 
requested  that  a  new  attainment  date  of 
November  15.  2007  be  established  for 
the  area.  Massachusetts  Department  of 
Environmental  Protection  held  a  public 
hearing  on  this  supplement  to  its  1998 
Attainment  Demonstration  on  July  25. 
2002. 

The  statutory'  attainment  date  for  the 
Boston  Area  was  November  15.  1999. 
The  area  attained  the  standard  as  of  its 
attainment  date,  but  then  subsequently 


Federal  Register / Vol,  67,  No.  199 /Tuesday,  October  15.  2002 /Proposed  Rules 


63589 


experienced  a  violation.  The  CAA  does 
not  expressly  address  the  appropriate 
attainment  date  for  an  area  that  attains 
the  standard  by  its  attainment  date  but 
then  subsequently  violates  the  standard 
nor  does  it  address  the  planning 
requirements  that  apply  to  such  an  area. 
(CAA  sections  179(c)  and  (d)  and 
181(b)(2)  establish  requirements  only  for 
those  areas  that  EPA  determines  do  not 
attain  the  standard  by  their  attainment 
date.)  With  respect  to  the  attainment 
date,  both  subparts  1  and  2  specify 
outside  dates  for  attainment  and  provide 
that  attaiiunent  must  be  "as 
expeditiously  as  practicable."  CAA 
sections  172(a)(2)  and  181(a)(1).  With 
respect  to  control  obligations,  EPA 
generally  attempts  first  to  work  with  the 
State  to  submit  a  revised  SIP  and,  where 
necessary,  would  issue  a  SIP  Call 
pursuant  to  section  110(k)(5).  See  e.g., 
65  FR  64352  (Oct.  27,  2000).  Here, 
Massachusetts  has  alceady  submitted  an 
attainment  demonstration  and  has 
indicated  that  the  demonstration 
provides  for  attainment  as  expeditiously 
as  practicable.  We  review 
Massachusetts'  submission  in  the 
following  sections. 

rv.  What  Are  the  Components  of  a 
Modeled  Attainment  DemonstratiDn? 

The  EPA  provides  that  states  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.^  In  order  to 
have  a  complete  modeling 
demonstration  submission,  states 
should  have  submitted  the  required 
modeling  analysis  and  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard. 

A.  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  section  182(c)  of  the  CAA 
requires  serious  areas  to  use 
photochemical  grid  modeling  or  an' 
analytical  method  EPA  determines  to  be 
as  effective."  The  photochemical  grid 
model  is  set  up  using  meteorological 
conditions  conducive  to  the  formation 
of  ozone.  Emissions  for  a  base  year  are 
used  to  evaluate  the  model's  ability  to 


'The  EPA  issued  guidance  on  the  air  quality 
modeling  that  is  used  to  demonstrate  attainment 
with  the  one-hour  ozone  NAAQS.  See  U.S.  EPA. 
(1991).  Guideline  for  Regulatory  Application  of  the 
Urban  Airshed  Model.  EPA-450/4-91-013,  duly 
1991).  A  copy  may  be  found  on  EPAs  Web  site  at 
http://i*'K'H'.epa.gov/ttn/scmm/  (file  name: 
"UAMREG").  See  also  U.S.  EPA,  (1996).  Guidance 
on  Use  of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA-454/B-95- 
007.  (June  1996).  A  copy  may  be  found  on  EPA's 
Web  site  at  http://www.epa.gov/ttn/scram/  (file 
name:  ••03TEST"). 

» Ibid. 


reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attainment  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attainment  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  consistent  with  conditions 
specified  by  EPA's  guidance.  When  the 
predicted  concentrations  are  above  the 
NAAQS,  an  optional  Weight  of 
Evidence  (WCDE)  determination  which 
incorporates,  but  is  not  limited  to,  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  uncertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  state  must  develop  and  implement 
a  modeling  protocol.  The  modeling 
protocol  describes  the  methods  and 
procedures  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 
policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (state  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
state  must  select  air  pollution  days,  i.e.. 
days  in  the  past  with  poor  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  state  needs  to  identify 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
state  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  state  needs  to 
generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  state 


needs  to  verify  that  the  model  is 
properly  simulating  the  chemistr>'  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compcires  model-predicted  one-hour 
daily  maximum  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  states  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the 
one-hour  ozone  NAAQS:  a  deterministic 
test  or  a  statistical  test. 

The  deterministic  test  requires  the 
state  to  compare  predicted  one-hour 
daily  maximum  ozone  concentrations 
for  each  modeled  day  '*  to  the  attainment 
level  of  0.124  ppm.  If  none  of  the 
predictions  exceed  0.124  ppm.  the  test 
is  passed. 

■The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  one-hour 
ozone  standard  allows  exceedances.  If. 
over  a  three-year  period,  the  area  has  an 
average  of  one  or  fewer  exceedances  per 
year,  the  area  is  not  violating  the 
standard.  Thus,  if  the  state  models  a 
very  extreme  day.  the  statistical  test 
provides  that  a  prediction  above  0.124 
ppm  up  to  a  certain  upper  limit  may  be 
consistent  with  attainment  of  the 
standard.  (The  form  of  the  one-hour 
ozone  standard  allows  for  up  to  three 
readings  above  the  standard  over  a 
three-year  period  before  an  area  is 
considered  to  be  in  violation.) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  one-hour  NAAQS. 
For  example,  a  monitoring  site  for 
which  the  four  highest  one-hour  average 
concentrations  over  a  three-year  period 
are  0.136  ppm.  0.130  ppm,  6.128  ppm 
and  0.122  ppm  is  attaining  the  standard. 
To  identif}'  an  acceptable  upper  limit, 
the  statistical  likelihood  of  obser\'ing 
ozone  air  quality  exceedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
day.  The  upper  limit  generally 
represents  the  maximum  ozone 
concentration  obser\'ed  at  a  location  on 


^The  initial,  "ramp-up"  days  for  each  episo<ie  are 
excluded  from  this  determination. 
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a  single  dav  and  it  would  be  the  nnlv 
reading  above  the  standard  that  vvnuld 
be  expected  to  occur  no  more  than  an 
average  of  once  a  year  over  a  three -year 
period.  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm,  then  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally, 
exceedances  well  above  0.124  ppm  an* 
very  unusual  at  monitoring  sites 
meeting  the  NAAQS.  Thus,  these  upper 
limits  are  rarelv  substantially  higher 
than  the  attainment  level  of  0  1 24  ppm 

B.  Additional  Analyses  Where  Modeling 
Fails  To  Show  Attainment 

When  the  modeling  does  not 
conclusively  demonstrate  attainment, 
additional  analyses  may  be  presented  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  davs 
and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites.  The  EPA's  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attaiimient  of  the  NAAQS  is  likely  The 
process  by  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination 

Under  a  WOE  determination,  the  state 
can  rely  on  and  EPA  will  consider 
factors  such  as:  other  modeled 
attainment  tests,  e.g..  a  rollback 
analysis;  other  modeled  outputs,  e.g.. 


changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value; 
actual  observed  air  quality  trends; 
estimated  emissions  trends;  analyses  of 
air  qualitv  immitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls;  and.  whether  there 
are  additional  control  measures  that  are 
or  will  be  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis.  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case.  The  HiPA's  guidance  contains  no 
limit  on  how  close  a  modeled 
attainment  test  must  be  to  passing  to 
conclude  that  other  evidence  besides  an 
attainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  compelling  the  WOE  needs  to  be. 
The  EPA's  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Because  of  the  uncertainty  in  long  term 
projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic:  review  of  monitoring, 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed 
below 

V.  What  Is  the  Framework  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 


following  key  elements  which  generally 
must  be  present  in  order  for  EPA  to 
approve  the  one-hour  attairmient 
demonstration  SIPs.  These  elements  are: 
measures  required  by  the  CAA  and 
measures  relied  on  in  the  modeled 
attainment  demonstration  SIP;  NOx 
reductions  affecting  boundary 
conditions;  motor  vehicle  emissions 
budgets;  any  additional  measures 
needed  for  attainment;'"  and  a  Mid- 
Course  Review  (MCR). 

A.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  states  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification.  In 
addition,  a  state  may  have  included 
control  measures  in  its  attainment 
strategy  that  are  in  addition  to  measures 
required  in  the  CAA.  For  purposes  of 
fully  approving  the  state's  SIP.  the  state 
needs  to  adopt  and  submit  all  VOC  and 
NOx  controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attairunent 
demonstration. 

The  information  in  Table  1  is  a 
summary  of  the  CAA  requirements  that 
should  be  met  for  a  serious  area  for  the 
one-hour  ozone  NAAQS.  These 
requirements  are  specified  in  section 
182  of  the  CAA.  EPA  must  have  taken 
final  action  approving  all  measures 
relied  on  for  attainment,  including  the 
required  ROP  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA  section 
182(c)(2).  This  was  done  for  all  the 
measures  for  Massachusetts. 


Table  1  .—CAA  Requirements  for  Serious  Areas 


— NSR  for  VOC  and  NO^-  including  an  offset  ratio  of  1  2  1  and  a  major  VOC  and  NOx  source  cutoff  of  50  tons  per  year. 

—Reasonable  Available  Control  Technology  (RACT)  for  VOC  and  NOv" 

— Enhanced  Inspection  and  Maintenance  (l/M)  program 

— 15%  volatile  organic  compound  plans 

— Emissions  inventory 

— Emission  statements 

— Periodic  inventones 

— Attainment  demonstration 

—9  percent  ROP  plan  ttirough  1 999 

— Clean  fuels  program  or  substitute 

— Enharx»d  momtonng  Pfiotochemical  Assessment  Monitonng  Stations 

— Stage  II  vapor  recovery 

— Contingency  measures 

—Reasonably  Available  Control  Measures  Analysis  


*  Unless  the  area  has  m  effect  a  NOv  waiver  under  section  182(f)  The  Massachusetts  portion  of  the  Boston-Lawrence-Worcester.  MA-NH  is 
not  such  an  area 


"  As  iliM  u.ssfd  in  ilelail  twiow,  the 
Ma!i!H«  hiisHiis  ^ttAinment  demonstration  shows 
dtlainiii<*nt  wilhnul  thf  ii''«<l  for  ^diiitiimdl 


measures  lievtind  what  has  been  adoptei!  into  the 
SIP  ur  will  be  required  bv  federal  regulations. 


Therefore  additional  measures  are  not  required  for 
Massachusetts 
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1 .  Control  MeasTires  Adopted  by  Massachusetts 

Adopted  and  submitted  rules  for  all  previously  required  CAA  mandated  measures  for  the  specific  area  classification  that 
are  being  relied  on  in  the  attainment  demonstration  are  required.  This  also  includes  measures  that  may  not  be  required 
for  the  area  classification  but  that  the  state  relied  on  in  the  SIP  submission  for  attainment.  As  explained  in  Table  2. 
Massachusetts  has  submitted  SIPs  for  all  of  the  measures  they  are  relying  on  for  attainment. 

Table  2.— Control  Measures  in  the  One-Hour  Ozone  attainment  Plan  for  the  Massachi  setts  Portion  of 

THE  BOSTON-LAWRENCE-WORCESTER,  MA-NH  SERIOUS  OZONE  NONATTAINMENT     REA 


Name  of  control  measure 

On-t)oard  Refueling  Vapor  Recovery 

Federal  Motor  Vehicle  Control  program  (Tier  0)  

CA  Low  Emission  Vehicle  (CA  LEV)  

CA  LEV  II  :. 

Heavy  Duty  Diesel  Engines  (On-road)  

Federal  Non-road  Heavy  Duty  diesel  engines 

Federal  Non-road  Gasoline  Engines  

Federal  Marine  Engines 

Rail  Road  Locomotive  Controls  

AIM  Surface  Coatings  

Consumer  &  commercial  products 

Automotive  Refinishing  

Enfianced  Inspection  &  Maintenance  

NOx  RACT  

VOC   RACT  pursuant  to  sections   182(a)(2)(A)   and 

182(b)(2)(B)  of  CAA. 
VOC  RACT  pursuant  to  section  182(b)(2)(A)  and  (C) 

of  CAA. 

Stage  II  Vapor  Recovery 

Refomiulated  Gasoline  

Clean  Fuel  Fleets 

Base  Year  Emissions  Inventory 

15%  VOC  Reduction  Plan  

9%  rate  of  progress  plan  

Emissions  Statements 

Enfianced  Monitoring  (RAMS)  

OTC  NOx  MOU  Phase  II  

NOx  SIP  Call 


Type  of  measure 

Federal  rule 

Federal  rule 

State  initiative  

State  initiative  

Federal  rule 

Federal  rule 

Federal  rule 

Federal  aile 

Federal  mle 

State  initiative  

State  initiative  

State  initiative  

CAA  SIP  Requirement  . 
CAA  SIP  Requirement  . 
CAA  SIP  Requirement  . 

CAA  SIP  Requirement  . 

CAA  SIP  Requirement  . 

State  opt-in  

CAA  SIP  Requirement  . 

CAA  SIP  Requirement  . 
CAA  SIP  Requirement  . 
CAA  SIP  Requirement  . 
CAA  SIP  Requirement  . 
CAA  SIP  Requirement  . 

State  initiative  

EPA  requirement  


Approve  status 


Promulgated  at  40  CFR  part  86. 

Promulgated  at  40  CFR  part  86  (pre-1990). 

SIP  approved  (60  FR  6027:  2/1/95) 

SIP  approval  pending.  EPA  will  publish  final  rules  for 

the  CA  LEV  II  SIP  before  or  at  the  same  time  as  we 

publish  final  rules  on  the  attainment  demonstration 
Promulgated  at  40  CFR  part  86 
Promulgated  at  40  CFR  part  89. 
Promulgated  at  40  CFR  part  90 
Promulgated  at  40  CFR  part  91 
Promulgated  at  40  CFR  part  92. 
SIP  approved  (60  FR  65242;  12/19/95). 
SIP  approved  (60  FR  65242;  12/19/95). 
SIP  approved  (61  FR  5696;  2/14/96) 
SIP  approved  (65  FR  69254;  1 1/16/00).' 
SIP  approved  (64  FR  48095;  9/2/99), 
SIP   approved   (58   FR   34908:   6/30/93  and  64   FR 

48297;  9/3/99). 
SIP  approved  (Portions  approved  64  FR  48297;  9/3/ 

99)  Final  approval  (67  FR  62179;  10/04/02) 
SIP  Approved  (65  FR  78974;  12/18/2000) 
SIP  approved  (67  FR  55121:  8/28/02). 
SIP  approved  (60  FR  6027;  2/1/95)    Massachusetts 

used  CAL  LEV  reductions  to  meet  the  Clean  Fuel 

Fleet  requirement. 
SIP  approved  (62  FR  37510:  7/14/97). 
SIP  approved  (67  FR  55121:  8/28/02). 
SIP  approved  (67  FR  55121:  8/28/02). 
SIP  approved  (61  FR  11556:  3/21/96) 
SIP  approved  (62  FR  37510:  7/14/97) 
SIP  approved  (64  FR  29567:  6/2.'99) 
SIP  approved  (65  FR  81743:  12'27/00) 


B.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

On  October  27,  1998,  EPA  completed 
rulemaking  on  the  NOx  SIP  call  which 
required  states  to  address  transport  of 
NOx  and  ozone  to  other  states.  To 
address  transport,  the  NOx  SIP  call 
established  emissions  budgets  for  NOx 
that  23  jurisdictions  were  required  to 
show  they  would  meet  by  2007  through 
enforceable  SIP  measures  adopted  and 
submitted  by  September  30,  1999.  The 
NOx  SIP  call  is  intended  to  reduce 
emissions  in  upwind  states  that 
significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
states  must  regulate  nor  did  EPA  limit 
the  states'  choices  regarding  where  to 
achieve  the  emission  reductions.  The 
courts  have  largely  upheld  EPA's  NOx 
SIP  Call,  Michigan  v.  United  States  Env. 
Prot.  Agency,  213  F.Sd  663  (D.C.  Cir. 
2000).  cert,  denied,  U.S.,  121  S.Ct.  1225. 
149  L.Ed.  135  (2001);  Appalachian 


Power  V.  EPA,  251  F.3d  1026  (D.C.  Cir. 
2001).  Although  a  few  issues  were 
vacated  or  remanded  to  EPA  for  further 
consideration,  states  subject  to  the  NOx 
SIP  call  have  largely  adopted  the 
controls  necessary  to  meet  the  budgets 
set  for  them  under  the  NOx  SIP  call 
rule.  The  controls  to  achieve  these 
reductions  should  be  in  place  by  May 
2004. 

Massachusetts  used  the  best  available 
NOx  SIP  Call  information  in  its 
modeling  analysis.  The  modeling 
analysis  is  discussed  in  more  detail 
below.  Furthermore,  Massachusetts 
adopted  control  measures  to  meet  the 
requirements  of  the  NOx  SIP  call.  EPA 
approved  the  regulation  Massachusetts 
adopted  pursuant  to  the  NOx  SIP  call  on 
December  27,  2000  (65  FR  81743). 

C.  Motor  Vehicle  Emissions  Budgets 
(MVEBs) 

The  estimates  of  motor  vehicle 
emissions  from  SIPs  that  EPA  finds 
adequate  or  approves  are  used  to 


determine  the  conformity  of 
transportation  plans  and  programs,  as 
described  by  CAA  section  176(c)(2)(A). 
The  budgets  serve  as  a  ceiling  on 
emissions  from  the  on-road  mobile 
source  sector  in  conformity 
determinations.  Control  strategy  SIPs. 
such  as  attainment  demonstrations.  15 
percent  plans,  and  post-1996  rate-of- 
progress  plans  all  contain  budgets. 
Attainment  demonstration  SIPs  must 
estimate  the  motor  vehicle  emissions 
that  will  be  produced  in  the  attainment 
year  and  demonstrate  that  these 
emissions  levels,  when  considered  with 
emissions  from  all  other  sources,  are 
consistent  with  attainment.  Similarly. 
SIPs  submitted  for  other  Clean  Air  Act 
requirements,  such  as  15%  plans  and 
post-1996  rate-of-progress  plans,  also 
contain  motor  vehicle  emissions 
budgets.  In  these  SIPs.  the  budgets  are 
the  amount  of  emissions  from  motor 
vehicles  that  are  consistent  with  the 
SEP's  purpose  of  progress  in  achieving 
the  standard.  Once  EPA  finds  a  SIP 
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adequate  or  approves  it.  the  budgets 
from  that  SIP  must  be  used  for 
conformity  In  a  conformity 
determination,  the  budget  that  applies 
for  a  particular  analysis  year  is  the 
adequate  or  approved  budget  for  the 
most  recent  prior  year 

Massachusetts  submitted  an  ozone 
attainment  demonstration  plan  to  EPA 
in  1998  with  budgets  for  eastern 
Massachusetts  for  the  year  2003.  EPA 
found  these  budgets  adequate  on 
February  19,  1999.  These  2003  budgets 
are  more  restrictive  than  those  in  the 
post- 1996  rate-of- progress  plan.  The 
specific  2003  budgets  for  eastern 
Massachusetts  are  117  118  tons  per 
summer  day  for  VOC,  and  243.328  tons 
per  summer  dav  for  NO\. 

On  September  6,  2002.  Massachusetts 
submitted  its  supplement  to  its  1998 
Attairmie'.t  Demonstration  which 
contains  motor  vehicle  emissions 
budgets  for  both  VOC  and  NOx  for  the 
year  2007.  With  this  supplement  to  the 
attainment  demonstration,  it  is  clear 
that  the  area  will  not  attain  in  the  year 
2003.  Therefore,  the  budgets  fur  the  year 
2003  are  not  consistent  with  attainment, 
and  therefore  EPA  believes  they  are  no 
longer  adequate  Therefore,  EPA 
proposes  to  find  the  2003  budgets 
inadequate,  and  proposes  to  approve  the 
2007  motor  vehicle  emissions  budgets 
into  the  SIP.  On  the  date  of  publication 
of  EPA's  final  rulemaking  action 
approving  Massachusetts  s  ozone 
attainment  demonstration,  the  2007 
budgets  would  apply  in  a  conformity 
determination  for  an  analysis  year  of 
2007  and  later.  Note  that  the  post- 1996 
rate-of-progress  budgets  would  apply,  as 
of  the  effective  date  of  the  direct  final 
notice  described  above,  if  there  was  an 
analysis  year  between  the  present  and 
2006.  However,  at  this  time  there  is  no 
analysis  year  required  prior  to  2007.  The 
2007  motor  vehicle  emissions  budgets 
are  shown  in  Table  3  below 

Table  3.— 2007  Emissions  Budgets 
FOR  On-road  Mobile  Sources  in 
Tons  Per  Summer  Day  (tpsd) 


Area 


2007 

VOC 

txidget 


2007 

NOx 

tMjdget 


Massachusetts 
portion  of  ttte 
Boston-Law- 
rence Worces- 
ter. MA-H 
area  


226  363 


D.  Mid-Course  Review 

A  mid-course  review  (MCR).  which 
generally  is  performed  midway  between 
approval  of  the  attainment 


demonstration  and  the  attainment  date, 
is  a  reassessment  of  modeling  analyses 
and  more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable.  The 
states  have  worked  with  EPA  in  a  public 
consultative  process  to  develop  a 
methodology  for  performing  the  MCR 
and  developing  the  criteria  by  which 
adt»quate  progress  would  be  judged." 
Massachusetts  has  submitted  a 
commitment  with  its  September  6,  2002 
attainment  demonstration  supplement 
committing  to  complete  a  mid-course 
review  pursuant  to  EPA  requirements 
and  guidance.  Massachusetts  committed 
to  perform  this  mid-course  review  by 
December  31,  2004. 

E  Reasonablv  Available  Control 
Mt^asures  Analysia 

Section  172(c)(1)  of  the  CAA  requires 
SIPs  to  contain  all  RACM  and  provide 
for  attainment  as  expeditiously  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  172(c)(1).  See  57  FR 
13498,  13560.  In  that  guidance,  EPA 
indicated  its  interpretation  that 
potentially  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  not  be  considered 
RACM.  EPA  also  indicated  in  that 
guidance  that  states  should  consider  all 
potentially  available  measures  to 
determine  whether  they  were 
reasonably  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not,  and  if  measures  are  reasonably 
available  they  must  be  adopted  as 
RACM.  Finally.  EPA  indicated  that 
states  could  reject  measures  as  not  being 
RACM  because  they  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  or  would  be 
economically  or  technologically 
infeasibie.  The  EPA  also  issued  a 
memorandum  re-confirming  the 
principles  in  the  earlier  guidance, 
entitled,  "Guidance  on  the  Reasonably 
Available  Control  Measures  (RACM) 
Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattairmient  Areas."  John  S.  Seitz. 
Director,  Office  of  Air  Quality  Planning 


' '  The  EPA  issued  guidance  on  the  MCR.  A  copy 
dated  March  28.  2002  may  be  found  on  EPA's  Web 
site  at  http //www  epa.gov/scmm001/tt25.htm  (file 
name     MCRGUIDE"). 


and  Standards.  November  30.  1999.  Web 
site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

When  EPA  presented  this  statutory 
argument  in  support  of  its  RACM  policy 
to  the  U.S.  Court  of  Appeals  for  the  DC 
Circuit  in  defense  of  its  approval  of  the 
Washington  DC  ozone  SIP.  the  DC 
Circuit  found  reasonable  EPA's 
interpretation  that  measures  must 
advance  attairunent  to  be  RACM.  Sierra 
Club  V.  EPA.  294  F.Sd  155.  162  (DC  Cir. 
2002).  Specifically,  the  Court  found 
that: 

EPA  reasonably  concluded  that 
because  the  Act  "use[s]  the  same 
terminology  in  conjunction  with  the 
RACM  requirement"  as  it  does  in 
requiring  timely  attaiimient.  compare  42 
U.S.C.  §  7502(c)(1)  (requiring 
implementation  of  RACM  "as 
expeditiously  as  practicable  but  no  later 
than"  the  applicable  attainment 
deadline),  with  id.  §  7511(a)(1) 
(requiring  attainment  under  same 
constraints),  the  RACM  requirement  is 
to  be  understood  as  a  means  of  meeting 
the  deadline  for  attainment. 
Id.  Morever,  the  D.C.  Circuit  rejected,  as 
a  "misreading  of  both  text  and  context." 
Sierra  Club's  arguments  that  EPA's 
interpretation  of  RACM  conflicts  with 
the  Act's  text  and  purpose  and  lacks  any 
rational  basis.  The  D.C.  Circuit  also 
found  reasonable  EPA's  interpretation 
that  it  could  consider  costs  in  a  RACM 
analysis  and  that  measures  may  be 
rejected  if  they  would  require  an 
intensive  and  costly  effort  for  regulation 
of  many  small  sources.  Sierra  Club  v. 
EPA,  294  F.3d  at  162.163. 

VI.  What  Are  the  Relevant  Policy  and 
Guidance  Documents? 

This  proposal  has  cited  several  policy 
and  guidance  memoranda.  The 
documents  and  their  location  on  EPA's 
web  site  are  listed  below;  these 
documents  will  also  be  placed  in  the 
docket  for  this  proposal  action. 

Relevant  Documents 

1.  "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions.  Not 
Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Emissions, 
Monitoring,  and  Analysis  Division,  Air 
Quality  Modeling  Group,  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http://www.epa.gov/ttn/ 
scram  (file  name:  "ADDWOElH"). 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  Control  Measiu^s  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  November  24, 1999. 
OAQPS.  U.S.  EPA.  RTP.  NC. 
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3.  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations,"  from 
Merrylin  Zaw-Mon,  Office  of  Mobile 
Sources,  to  the  Air  Division  Directors, 
Regions  I-VI.  November  3, 1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
trafconf.html 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors,  Regions  I-VI, 

' '  1  -Hour  Ozone  Attainment 
Demonstrations  and  Tier  2/Sulfur 
Rulemaking."  November  8, 1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
trafconf.html. 

5.  Memorandum  bora  John  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  "Mid-Covu-se  Review 
Guidance  for  the  1-Hour  Ozone 
Nonattainment  Areas  that  Rely  on 
Weight-of-Evidence  for  Attainment 
Demonstration."  Web  site:  http:// 
www.epa.gov/scram001/tt25.htm  (file 
name:  "MCRGUIDE"). 

6.  Memorandum,  "Guidance  to  Clarify 
EPA's  Policy  on  What  Constitutes  'As 
Expeditiously  as  Practicable'  for 
Purposes  of  Attaining  the  One-Hour 
Ozone  Standard  for  Serious  and  Severe 
Ozone  Nonattairmient  Areas."  John  S. 
Seitz,  Director,  Office  of  Air  Quality 
Planning  and  Standards.  November 
1999.  Web  site: 

http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

7.  U.S.  EPA,  (1991),  Guideline  for 
Regulatory  Application  of  the  Urban 
Airshed  Model,  EPA-450/4-91-013, 
(July  1991).  Web  site:  http:// 
www.epa.gov/ttn/scram/  (file  name: 
"UAMREG"). 

8.  U.S.  EPA,  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attairunent  of  the  Ozone  NAAQS,  EPA- 
454/B-95-007,  (June  1996).  Web  site: 
http://www.epa.gov/ttn/scram/  (file 
name:  "03TEST"). 

9.  Memorandum,  "Ozone  Attainment 
Demonstrations,"  from  Mary  D.  Nichols, 
issued  March  2, 1995.  Web  site: 

h  ttp  ://www.  epa.gov/ttn/oarpg/ 
tlpgm.html. 

10.  December  29,  1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMio  NAAQS." 
Web  site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm.html. 

VII.  How  Do  the  Massachusetts 
Submittals  Satisfy  the  Framework? 

This  section  provides  a  review  of 
Massachusetts'  submittal  and  an 
analysis  of  how  this  submittal  satisfies 
the  framework  discussed  in  section  V.  of 
this  notice. 


A.  What  Did  the  State  Submit? 

The  attairunent  demonstration  SIP 
submitted  by  the  Massachusetts 
Department  of  Environmental  Protection 
for  the  Boston-Lawrence-Worcester, 
MA-NH  area  includes  a  modeling 
analysis  using  the  CALGRID  model.  The 
SIP  was  submitted  on  July  27,  1998.  The 
SIP  was  subject  to  public  notice  and 
coimnent  and  a  hearing  was  held  in 
June  1998.  Supplementary  information 
on  the  1998  attairunent  demonstration, 
including  a  RACM  analysis  and  motor 
vehicle  emissions  budgets  was 
submitted  on  September  6.  2002.  The 
supplemental  SIP  was  also  subject  to 
public  notice  and  comment,  and  a 
hearing  was  held  on  July  25.  2002. 
Information  on  how  the  photochemical 
grid  modeling  and  RACM  analysis  is 
consistent  with  the  CAA  and  EPA 
guidance  is  summarized  below. 

B.  How  Was  the  Photochemical  Grid 
Modeling  Conducted? 

The  one-hour  attainment 
demonstration  submitted  by 
Massachusetts  is  for  both  the  Boston- 
Lawrence-Worcester.  MA-NH  serious 
area  as  well  as  the  Springfield  (Western 
Massachusetts)  serious  area.  EPA 
approved  the  attainment  demonstration 
for  the  Springfield  (Western 
Massachusetts)  serious  area  in  a 
previous  action  (66  FR  665;  Januar>'  3. 
2001). 

The  key  element  of  the  attainment 
demonstration  is  the  photochemical  grid 
modeling  required  by  the  CAA.  The 
Massachusetts  SIP  used  the  CALGRID 
model  which  was  approved  for  use  by 
EPA  since  it  was  found  to  be  at  least  as 
effective  as  the  guideline  model  which 
is  UAM-IV.  The  modeling  domain  for 
CALGRID  extends  from  southwest 
Cormecticut.  northward  340  km  to 
northern  Vermont,  and  eastward  to  east 
of  Nantucket,  Massachusetts.  For  the 
Boston-Lawrence-Worcester.  MA-NH 
nonattainment  area,  the  domain  meets 
EPA  guidance  since  it  contains  adequate 
areas  both  upwind  and  downwind  of 
the  nonattainment  area.  The  domain 
also  includes  the  monitors  with  the 
highest  measured  peak  ozone 
concentrations  in  Massachusetts  and 
coastal  Maine  and  New  Hampshire. 
Since  the  original  modeling  was  done 
for  a  much  larger  domain  that  includes 
not  only  all  of  Massachusetts  but  also 
includes  all  of  Rhode  Island,  most  of 
Connecticut,  southern  New  Hampshire, 
southern  Vermont,  and  most  of  southern 
Maine,  the  CALGRID  model  has  several 
"source"  areas  and  several  receptor 
areas.  The  only  receptor  area  of  import 
to  this  notice  and  the  Massachusetts  SIP 
submittal  is  the  Boston-Lawrence- 


Worcester.  MA-NH  nonattairmient  area. 
For  the  purposes  of  this  notice,  only 
model  results  in  this  geographic  area 
will  be  used,  unless  otherwise  noted.  As 
shown  below,  EPA  believes  the 
modeling  portion  of  the  attainment 
demonstration  meets  EPA  guidance. 

The  model  was  run  for  10  days  during 
four  distinct  episodes  (August  14-17. 
1987^rune  21-22,  1988.  July  7-8,  1988 
and  July  10-11,  1988).  These  episodes 
represent  a  variety  of  ozone  conducive 
weather  conditions,  and  also  include 
the  three  worst  ranked  ozone  episodes 
(1987  to  1998)  for  the  Boston-Lawrence- 
Worcester,  MA-NH  area.  The  episodes 
selected  also  reflect  days  with  high 
measured  ozone  in  a  variety  of  areas 
within  the  entire  domain.  "This  is 
because,  as  stated  above,  the  domain 
covers  several  nonattainment  areas,  and 
in  order  to  model  the  meteorology  that 
causes  high  ozone,  several  different 
episodes  were  needed.  The  model 
results  for  the  first  day  of  each  episode 
are  not  used  for  attainment 
demonstration  purposes,  because  they 
are  considered  "ramp-up  days."  Ramp- 
up  days  help  reduce  impacts  of  initial 
conditions;  after  ramp-up  days,  model 
results  are  more  reflective  of  actual 
emissions  being  emitted  into  the 
atmosphere.  Since  the  first  day  of  each 
episode  was  not  considered,  this  leaves 
six  days  for  strategy  assessment. 

The  CALGRID  model  was  run  using 
the  CALMET  meteorological  processor. 
This  processor  took  actual 
meteorological  data  collected  by  the 
National  Weather  Service  and  the  State 
Air  Pollution  Agencies  and  using 
extrapolation  and  other  analysis 
techniques  provided  winds, 
temperatures  and  other  meteorological 
parameters  at  approximately  400 
specific  grid  points  for  each  hour  of  the 
episode  up  to  14  levels  {i.e..  from  the 
surface  to  top  of  the  model  which  is 
about  5000  feet).  CALMET  is  described 
in  detail  in  the  Massachusetts 
attainment  demonstration,  and  was 
approved  by  EPA  for  use  in  the 
CALGRID  modeling  system. 

The  CALGRID  model  was  run  with 
emissions  data  prepared  by  EPA  Region 
I  and/or  a  contractor  working  with  EPA 
Region  I.  The  data  were  taken  from  the 
EPA  Aerometric  Informational  Retrieval 
System  (AIRS)  data  base  in  late  1993 
and  reflect  the  emission  data  supplied 
from  the  six  New  England  States.  The 
emission  data  for  the  small  portion  of 
New  York  state  that  forms  the  western 
edge  of  the  domain  was  supplied  by 
New  York.  EPA  Region  I  qualitv  assured 
all  the  New  England  AIRS  data",  the  New- 
York  supplied  data  and  all  necessary 
modifications  to  the  data.  The  data  was 
further  processed  through  the  Emissions 
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Preprocessor  System  (EPS  Version  2  0) 
To  more  accurately  model  ozone  in  New- 
England,  dav  specific  emissions  were 
simulated  for  on-road  mobile  sources 
(cars,  trucks,  busses,  etc.).  and  for  large 
fossil-fueled  fired  power  plants  in  New 
England.  The  base  case  CALGRID  model 
is  consistent  with  EPA  guidance  on 
model  performance. 

Future  emissions  were  projected  to 
1999  and  2007  accounting  for  both 
emission  increases  due  to  industrial 
growth,  population  growth  and  growth 
in  the  number  of  miles  traveled  by  cars, 
as  well  as  emission  reductions  due  to 
cleaner  gasoline,  cleaner  cars  and 
controls  on  industrial  pollution  Growth 
factors  were  derived  using  the  EPA- 
approved  Bureau  of  Economic  Analysis 
(BEA)  factors  and  all  the  emissions  were 
processed  using  the  EPS  2.0  system. 

Model  runs  were  also  performed  for 
the  vear  2007.  The  runs  employed  2007 
emission  estimates  inside  the  New 
England  Domain,  along  with  boundary 
condition  files  reflecting  EPA's  NOy  SIP 
Call  emission  estimates  in  upwind 
areas  Year  2007  emissions  estimates  for 
the  states  inside  the  modeling  domain 
reflected  EPA's  NOy  SIP  call  as  well  as 
other  federal  and  state  control  strategies 
being  implemented  by  the  beginning  of 
the  2007  ozone  season  This  was 
accomplished  using  a  two-step  process. 
The  first  step  was  to  project  emissions 
using  growth  factors  to  account  for 
increases  or  decreases  in  economic 
activitv  by  industrial  sector.  In  general, 
the  states  projected  their  emissions 
using  the  same  growth  factors  that  were 
used  in  the  OTAG  modeling  effort  The 
second  step  involved  applying  control 
factors  to  source  categories  that  would 
be  regulated  by  the  year  2007.  States 
used  a  combination  of  information  for 
control  levels:  those  used  for  the  OTAG 
modeling  effort,  and  state-specific 
information  relating  to  the  effectiveness 
of  control  programs  planned  or  in  place. 
These  2007  emission  estimates  did  not. 
however,  include  the  Tier  2/Gasoline 
Sulfur  orogram  that  was  subsequentlv 
adopted  by  EPA  on  Februarv  10,  2000 
(65  FR  6698).  The  ozone  reductions  m 
2007  from  the  Tier  2/Gasoline  Sulfur 
program  are  discussed  in  Section 
VIIC4 

C  What  Are  the  Conclusions  From  the 

\iodehng? 

The  EPA  guidance  for  approval  of  the 
modeling  aspect  of  a  one-hour  ozone 
attainment  demonstration  is  to  use  the 
one-hour  ozone  grid  modeling  to  apply 
one  of  two  modeled  attainment  tests 
(deterministic  or  statistical)  with 
optional  weight  of  evidence  analyses  to 
supplement  the  modeled  attainment  test 
results  when  the  modeled  attainment 


test  IS  failed.  The  modeling  performed 
for  the  Boston-Lawrence-VVorcester, 
MA-N'H  area  does  not  show  attainment 
of  the  one-hour  ozone  standard  (0.124 
ppm)  at  every  grid  cell  for  even,'  hour 
of  ever\'  episode  day  modeled.  The 
maximum  predicted  2007  concentration 
in  the  Boston-Lawrence-VVorcester.  MA- 
NH  nonattainment  area  for  the  relevant 
episodes  is  0.177  ppm.  The  2007 
modeling  was  performed  for  two 
episode  days:  |uly  8  and  July  11.  Only 
these  two  days  could  be  run  for  2007. 
because  2007  boundary  conditions  were 
not  available  for  the  other  four  days. 
This  concentration  is  north  of  Boston. 
This  does  not  pass  the  deterministic 
test  Since  the  CALGRID  model,  as  run 
for  this  analysis,  does  not  show 
attainment,  additional  weight-of- 
evidence  analyses  were  performed. 
When  these  additional  weight-of- 
evidence  analyses  are  considered, 
attainment  is  demonstrated. 

Massachusetts  performed  a  separate 
weight  of  evidence  analysis  using  the 
model  predicted  change  in  ozone  to 
estimate  a  future  air  quality  design 
value.  Massachusetts  uses  the  air  quality 
modeling  in  a  relative  sense.  An 
analysis  of  the  modeled  ozone  data, 
from  the  EPA-approved  CALGRID 
model  used  in  the  Massachusetts 
attainment  demonstration,  in 
conjunction  with  monitored  air  quality 
data  shows  that,  with  the  plaivned 
emission  reductions  in  the  two 
precursor  emissions  (VOC  and  NOx), 
ground-level  ozone  concentrations  will 
be  below  the  ambient  standard  by  the 
2007  attainment  date.  Nfbre  specifically. 
Massachu.setts  conducted  a  four-step 
analysis  which  shows  how  the 
photochemical  modeling  results,  when 
applied  to  ozone  design  values  at  the 
Truro  and  Fairhaven  monitors  (the  only 
two  monitors  in  the  Boston-Lawrence- 
VVorcester,  MA-NH  monitoring  1-hour 
ozone  violations  based  on  1999-2001 
ozone  data),  predict  attainment  at  these 
two  monitors  by  2007  after  taking  into 
account  anticipated  emission  reductions 
from  the  NOx  SIP  call  and  the  Tier  2/ 
Low  Sulfur  program.  The  four  steps  are 
discussed  in  the  next  four  subsections. 

1.  Base  Year  Ozone  Design  Values 

In  the  1998  Attainment 
Demonstration,  DEP  reviewed  ozone 
monitoring  data  to  determine  a  base- 
year  design  value  for  each  monitor  in 
the  New  England  Domain.  Ozone  data 
collected  in  1995.  1996.  and  1997  were 
used  for  calculating  1997  design  values, 
and  design  values  for  all  monitors  in  the 
New  England  Domain  located  in 
Massachusetts,  southern  New 
Hampshire  and  Maine  (areas  impacted 
by  Massachusetts  emissions)  are 


provided  in  the  September  1998 
submittal.  When  the  state  submitted  its 
Attainment  Demonstration  in  1998. 
ozone  data  for  1998  and  1999  was  not 
yet  available,  and  that  is  why  1997 
design  values  were  used.  In  their  2002 
supplemental  submittal.  Massachusetts 
did  not  update  the  base  year  design 
values  using  this  data  since  the  Boston- 
Lawrence-Worcester.  MA-NH  area  was 
in  attainment  during  the  1997-1999 
time  period,  and  all  design  values  were 
below  the  one-hour  ozone  standard. 
Thus,  using  1997  design  values  versus 
1999  design  values  results  in  a 
conservative  analysis. 


2.  Ozone  Reduction  Between  1999  and 
2007 

The  second  step  of  this  approach 
consists  of  comparing  photochemical 
modeling  run  results  in  order  determine 
the  predicted  ozone  reduction  at  each 
ozone  monitor  in  Massachusetts, 
southern  New  Hampshire  and  Maine 
between  1999  and  2007.  Modeling  runs 
were  not  performed  for  1997  but  were 
performed  for  1999.  The  DEP's  use  of 
modeling  results  for  1999  is 
conservative  since  as  emissions 
reductions  that  occurred  between  1997 
and  1999  are  not  accounted  for  and 
relied  on.  Modeling  results  for  1999 
were  then  compared  with  modeling 
results  for  2007  to  estimate  changes 
between  1999  and  2007. 

The  results  of  the  1999  runs  and  the 
2007  runs  were  compared  (only  two 
strategy  days,  [uly  8  and  July  11,  are 
used  for  2007,  because  these  are  the 
only  two  days  for  which  2007  boundary 
conditions  are  available),  and  the 
predicted  change  in  ozone  levels  was 
determined  at  each  5  by  5  kilometer 
surface  cell  in  the  New  England 
Domain.  The  change  in  ozone  level  (for 
each  cell)  was  then  divided  by  the  1999 
modeled  concentration  (for  each  cell),  in 
order  to  calculate  the  percent  ozone 
reduction  in  each  cell  between  1999  and 
2007.  The  percent  ozone  reduction  for 
each  cell  that  contained  an  ozone 
monitor  was  then  extracted  from  this 
information.  The  percent  ozone 
reductions  for  monitoring  locations  in 
Massachusetts,  southern  New 
Hampshire  and  Maine  are  presented  in 
the  state's  submittal. 

3.  Predicted  Ozone  Design  Values  for 
2007 

The  third  step  was  to  determine  a 
2007  ozone  design  value  for  each  ozone 
monitoring  station  location.  This  was 
accomplished  by  reducing  the  1997 
ozone  design  value  by  the  percent  ozone 
reduction  predicted  for  each  monitoring 
location  derived  in  step  2.  above.  If  the 
resulting  design  value  dropped  below 
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the  one-hour  ozone  standard,  it  is 
reasonable  to  assume  that  the  monitor 
can  attain  the  one-hour  ozone  standard 
by  2007.  Massachusetts  showed  in  their 
submittal  that  the  predicted  2007  design 
values  for  all  monitors  in 
Massachusetts,  southern  New 
Hampshire,  and  Maine  (areas  impacted 
by  Massachusetts  emissions)  are  all 
below  the  one-hour  ozone  NAAQS. 

For  the  Truro  monitor  (the  monitor 
currently  with  the  highest  design  value), 
there  was  a  reduction  in  ozone  levels  of 
11  percent  for  the  July  8  episode  and  a 
reduction  in  ozone  levels  of  16  percent 
at  the  Truro  monitor  for  the  July  11 
episode.  For  both  episodes,  the  future 
adjusted  design  value  for  the  Tnu-o 
monitor  is  predicted  to  be  well  below 
the  one-hour  ozone  standard  (0.117  ppm 
for  July  8  and  0.110  ppm  for  July  11.) 

4.  Predicted  Ozone  Design  Values  for 
2007  With  the  Tier  2/Gasoline  Sulfur 
Program 

As  previously  noted,  the  CALGRID 
runs  for  2007  included  the  benefits  of 
the  NOx  SIP  call  as  well  as  other  CAA 
measures,  but  did  not  account  for  the 
Tier  2/Gasoline  Sulfur  program.  The 
Tier  2/Gasoline  Sulfur  program  consists 
of  emission  reductions  due  to  more 
protective  tailpipe  emissions  standards 
for  all  passenger  vehicles,  including 
sport  utility  vehicles  (SUVs),  minivans, 
vans  and  pick-up  trucks,  as  well  as 
lower  standards  for  sulfur  in  gasoline. 
These  new  standards  require  passenger 
vehicles  to  be  77  to  95  percent  cleaner 
than  those  on  the  road  today  and  reduce 
the  sulfur  content  of  gasoline  by  up  to 
90  percent.  This  program,  which  does 
not  achieve  emission  reductions  until 
2004  and  beyond,  was  not  incorporated 
into  the  1998  Attainment 
Demonstration's  weight  of  evidence 
analysis. 

In  their  2002  supplemental  submitted, 
Massachusetts  looked  at  the  EPA 
modeling  performed  in  1999  ^^  to  assess 
the  effectiveness  of  the  Tier  2/Gasoline 
Sulfur.  For  three  episodes  in  the 
summer  of  1995,  EPA  performed  two 
sets  of  modeling  runs:  one  run  with 
2007  CAA  emission  files  including 
emission  reductions  associated  with 
Tier  2/Gasoline  Sulfur  program  and  a 
second  run  that  did  not  include  Tier 
2/Gasoline  Sulfur  Program  emission 
reductions.  In  both  cases,  the  CAA 
emission  files  included  EPA's  NOx  SIP 
Call  emission  reductions.  After  the 
modeling  runs  were  completed,  EPA 
used  the  modeling  results  in  a  relative 
manner  to  estimate  the  percent  ozone 


'2  See  "Technical  Support  Document  for  the  Tier 
2/Gasoline  Sulfur  Ozone  Modeling  Analyses." 
EPA420-R-99-031.  December  1999. 


reduction  associated  with  the  Tier 
2/Gasoline  Sulfur  program. 

In  their  2002  supplemental  submittal, 
Massachusetts  included  the  predicted 
ozone  design  values  for  the  2007  CAA 
run  and  the  2007  Tier  2  run  for  each 
Massachusetts  county  in  the  Boston- 
Lawrence- Worcester,  MA-NH 
nonattaiiunent  area.  As  shown  in  their 
submittal,  the  largest  benefit  (0.002 
ppm)  occurred  at  the  Truro  monitor. 
The  Tier  2  program  was  predicted  to 
reduce  ozone  levels  from  0.119  ppm  to 
0.117  ppm,  a  1.7  percent  reduction  in 
ozone  levels,  at  that  location.  Note, 
these  values  are  well  below  the  level  of 
the  one-hour  ozone  standard. 

Massachusetts  believes  it  is 
reasonable  to  conclude  that  the  design 
value  at  the  Trujo  monitor  for  2007  will 
be  reduced  by  approximately  1.7 
percent  once  the  Tier  2/Gasoline  Sulfur 
program  is  implemented. 

5.  Conclusions  From  the  Future  Air 
Quality  Design  Value  Analysis 

Through  these  additional  analyses, 
Massachusetts  has  demonstrated  that 
substantial  ozone  reductions  can  be 
expected  to  occur  after  implementation 
of  a  number  of  control  strategies  that  are 
in  place  both  within  and  upwind  of  the 
New  England  Domain.  Those  strategies 
include  EPA's  NOx  SIP  Call  as  well  as 
EPA's  Tier  2/Gasoline  Sulfur  program. 
Therefore,  EPA  believes  it  is  reasonable 
to  conclude  that  the  Boston-Lawrence- 
Worcester,  MA-NH  nonattainment  area 
will  attain  the  one-houj  ozone  standard 
by  2007.  While  the  absolute  modeling 
results  do  not  demonstrate  attainment, 
the  modeling  results  are  useful  in 
demonstrating  a  relative  reduction  in 
ozone  levels  sufficient  to  demonstrate 
attairmient  in  2007. 

In  simimary,  the  modeling  submitted 
for  the  Boston-Lawrence-Worcester. 
MA-NH  area  is  consistent  with  the  CAA 
and  EPA  guidance  and  demonstrates 
attairunent.  Other  information,  which 
provides  additional  support  for 
concluding  the  Boston-Lawrence- 
Worcester,  MA-NH  will  attain  in  2007 
are  the  ambient  ozone  data  trends  and 
a  trajectory  analysis  of  exceedance  days 
in  the  area. 

D.  What  Are  the  Conclusions  From  the 
Ozone  Data  Trends? 

There  are  1 1  ozone  air  quality 
monitors  in  the  Boston-Lawrence- 
Worcester,  MA-NH  nonattainment  area 
that  have  data  from  1999-2001.  They 
are  in  the  Massachusetts  cities  and 
towns  of  Boston  (2  sites),  Easton, 
Fairhaven,  Lawrence,  Lynn,  Newbury, 
Stow,  Truro,  and  Worcester,  and 
Nashua,  New  Hampshire.  All  of  the 
monitors  show  attainment  with  the  one- 


hour  ozone  NAAQS  except  for  the 
Fairhaven  and  Truro.  MA  sites. 

The  original  serious  classification  of 
the  nonattainment  area  was  based  on 
data  from  the  1987  through  1989  time 
period.  Since  then  and  up  to  and 
including  2001  ozone  data,  the  latest 
available  quality  as'-    red  ozone  data  for 
the  area,  all  11  sites  show  a  decrease  in 
ozone  due  to  emission  reductions,  both 
within  Massachusetts  and  New 
Hampshire  and  also  upwind.  The 
monitoring  sites  north  of  the  city  of 
Boston  (which  are  downwind  of  Boston 
during  ozone  conducive  meteorology) 
are  showing  the  greatest  decline.  For 
example,  the  one-hour  ozone  design 
value  for  the  site  in  Newbury  has 
dropped  from  0.139  ppm  in  1989  to 
0.112  ppm  in  2001.  a  drop  of  19  percent. 
At  the  Nashua,  NH  site,  the  only  site  in 
the  nonattainment  area  in  New 
Hampshire,  the  design  value  has 
dropped  from  0.121  ppm  in  1989  to 
0.103  ppm  in  2001.  a  drop  of  15  percent. 

If  we  look  at  three  additional  monitors 
downwind  of  the  Boston-Lawrence- 
Worcester,  MA-NH  serious  ozone 
nonattainment  area,  we  see  similar 
downward  trends.  The  three  monitors 
are  Rye,  NH,  Kennebunkport.  ME  and 
Cape  Elizabeth,  ME.  At  the  Rye,  NH  site, 
the  design  value  has  dropped  from 
0,156  ppm  in  1989  to  0.123  ppm  in 
2001,  a  drop  of  21  percent.  At  the 
Kennebunkport,  ME  site,  the  design 
value  has  dropped  from  0.152  ppm  in 
1989  to  0.120  ppm  in  2001,  also,  a  drop 
of  21  percent.  At  the  Cape  Elizabeth.  ME 
site  the  design  value  has  dropped  from 
0.156  ppm  in  1989  to  0.1 1 1  ppm  in 
2001,  a  drop  of  29  percent.  These 
substantial  decreases  in  ozone  are  the 
result  of  emission  reductions  both 
within  the  tri-state  area  of 
Massachusetts,  New  Hampshire  and 
Maine,  as  well  as  reduction  in  longer- 
range  transport  emissions  from  upwind 
areas.  Additional  emission  reductions  in 
Massachusetts  will  occur  in  the 
intervening  years  from  now  until  2007. 

At  the  two  eastern  Massachusetts 
monitors  recording  violations  of  the 
ozone  standard  in  2001  {i.e..  Fairhaven 
and  Truro,  Massachusetts),  the  ozone 
trend  is  also  downward.  These  two  sites 
are  in  the  extreme  southern  portion  of 
the  Boston-Lawrence-VVorcester.  MA- 
NH  serious  ozone  nonattainment  area. 
and  were  monitoring  attainment  until 
the  summer  of  2001.  At  the  Fairhaven. 
MA  site,  the  one-hour  ozone  design 
value  has  dropped  from  0.150  ppm  in 
1989  to  0.125  ppm  in  2001,  a  drop  of  17 
percent.  This  site  is  not  in  attainment, 
based  on  1999-2001  ozone  data.  At  the 
Truro,  MA  site,  the  one-hour  design 
value  has  dropped  from  0.146  ppm  in 
1989  to  0.138  ppm  in  2001,  for  a  drop 
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of  5  percent.  This  site,  too.  is  not  in 
attainment,  based  on  1999-2001  ozone 
data.  To  show  how  close  Fairhaven  and 
Truro  are  to  meeting  the  NAAQS  one 
can  look  at  the  fifth  highest  value  over 
the  same  3-year  period  1999-2001.  The 
fifth  highest  value  for  Fairhaven  is 
below  the  level  of  the  standard.  The 
fifth  highest  value  for  Truro  is  0.127 
ppm.  and  the  sixth  highest  value  for 
Truro  is  below  the  level  of  the  standard. 
Furthermore,  preliminary  ozone  data  for 
the  Boston-Lawrence- Worcester.  MA- 
NH  area  collected  during  the  summer  of 
2002,  a  hot  summer,  show  that  of  the  11 
monitors  that  have  recorded  ozone  d    a 
for  the  past  three  years,  only  the  Trui. 
SL\  monitor  has  an  ozone  design  vaiut 
of  0.125  ppm  or  above.  Truro's 
preliminarv  design  value  for  2000-2002 
is  0  130  ppm,  a  drop  of  0.008  ppm  from 
2001.  During  2000-2002.  the  fifth 
highest  value  at  the  Truro  site  is  below 
the  level  of  the  one-hour  ozone 
standard 

Based  on  the  overall  downward  trend 
in  one-hour  ozone  concentrations  in  this 
area,  and  because  precursor  emissions 
are  projected  to  keep  falling,  both 
within  the  nonattainment  area  and 
upwind  from  it,  there  is  no  reason  to 
believe  that  the  downward  trend  in 
ozone  concentrations  will  not  continue 
over  the  near  term.  The  future  emission 
reductions  will  be  a  result  of  the 
following:  continued  benefits  from 
tighter  standards  on  vehicles  (California 
Low  Emission  Vehicles  (CA  LEV)  in 
Massachusetts  and  National  Low 
Emission  Vehicles  or  t"A  LEV  in 
upwind  areas)  due  to  fleet  turnover;  the 
reductions  from  large  point  sources  due 
to  the  OTC  NO\  Budget  Program  and 
EPAs  NOy  SIP  call:  other  federal 
control  measures  such  controls  on  non- 
road  engines;  and  the  Tier  2  vehicle  and 
low  sulfur  gasoline  program. 

E.  What  Do  the  Ozone  Exceedance  Day 
Trajectory  Analyses  Show' 

Trajectory  analysis  is  a  tool  for 
assessing  atmospheric  transport  and 
identifv'ing  likely  source  regions  of 
locallv  measured  air  contaminants.  The 
Massachusetts  DEP  used  the  HV.SPLIT- 
4  (Hvbrid  Single-Particle  Lagrangian 
Integrated  Trajectory)  model,  developed 
by  NOAAs  Air  Resources  Lab  lARL).  to 
compute  backward  trajectories 

To  assess  airflow  patterns  on  days 
when  either  the  Truro  or  Fairhaven 
monitor  recorded  exceedances  of  the 
one-hour  ozone  NAAQS  during  the 
period  1999-2001.  24-hour  backward 
trajectories  were  computed  by  the 
Massachusetts  DEP  The  surface-based 
trajectories  (start  height  of  10  meters)  for 
these  days,  indicators  of  shorter  range 
transport,  follow  a  general  track  that 


crosses  near  the  New  York  metropolitan 
area  before  turning  northeastward 
toward  the  Massachusetts  south  coast 
and  ('ape  ('od.  These  trajectories  cross 
no  high  emission  areas  in 
Massachusetts.  Upper-level  trajectories 
(200  and  500  meters  elevation), 
indicators  of  long-range  transport, 
generally  begin  farther  west  over  New 
York  State  or  Pennsylvania  and  follow 
a  more  west-to-east  track,  passing  north 
of  the  New  York  metropolitan  area. 
Since  the  trajectories  for  the  six 
exceedance  days  strongly  resemble  one 
another,  the  DEP  concluded  that  there  is 
a  consistent  meteorological  pattern  and 
source  region  for  ozone  and  precursors 
when  monitors  in  southeastern 
Massachusetts  exceed  the  one-hour 
ozone  NAAQS.  Furthermore,  the  DEP 
concluded  that  one-hour  exceedance 
level  ozone  concentrations  will  occur  at 
the  Truro  or  Fairhaven  monitors  only  if 
the  air  reaching  these  monitors  had 
previously  crossed  nearby  high 
emissiim  areas  such  as  the  greater  New- 
York  metropolitan  area.  It  should  be 
noted,  that  on  all  days  when  there  are 
exceedances  at  Truro  and/or  Fairhaven, 
there  are  also  exceedances  in 
Connecticut.  Without  the  influence  of 
the  emissions  from  the  greater  New 
York  metropolitan  area  the  DEP 
concluded,  no  exceedances  would  have 
occurred  at  these  monitors,  Attainment 
demonstrations  alreadv  approved  by 
EPA  for  Connecticut  and  the  New  York 
citv  area  show  attainment  will  be 
achieved  in  2007.  and  likewise  this 
attainment  demonstration  for 
Massachu.setts  concludes  that 
attainment  will  be  achieved  in  2007. 

To  corroborate  the  DEP's  results,  EPA 
performed  its  own  trajectory  analyses 
^L)r  those  days  when  there  were 
exceedances  of  the  one-hour  ozone 
standard  on  Cape  Cod,  in  southeastern 
Massachusetts,  and/or  in  Rhode  Island, 
over  the  last  three  years  (1999-2001). 
This  area  encompasses  the  ozone 
monitoring  sites  in  Truro.  MA; 
Fairhaven,  MA;  Narragansett.  RI:  East 
Providence.  RI;  and  West  Greenwich.  RI. 
The  exceedance  days  at  these  sites 
during  1999-2001  are  as  follows:  [une  7. 
1999.  hilv  fi.  1999,  |ulv  16,  1999,  June 
10.  2000.  lune  30,  2001,  July  25,  2001. 
August  7,  2001,  and  August  9.  2001. 

EPAs  trajectory  analyses  of  the  days 
with  ozone  exceedances  at  these  sites 
(Truro,  MA,  Fairhaven,  MA. 
Narragansett.  RI,  East  Providence,  RI 
and  VVest  Greenwich.  RI)  support  the 
(;ALt;RID  modeling  which  shows  that 
the  most  probable  source  region  of  the 
exceedances  at  these  sites  is  southern 
New  England  and  areas  to  the  south  and 
west  of  Massachusetts,  including 
Connecticut  and  the  New  York  Citv 


area.  Connecticut  is  less  than  60  miles 
from  Fairhaven  or  about  four  hours  of 
typical  meteorological  transport  time. 
Details  of  this  analysis  are  found  in  the 
TSD  for  this  action.  Both  the  analyses 
done  by  the  DEP  and  EPA  support  the 
conclusion  that  without  the  influence  of 
emissions  from  upwind,  no  exceedances 
would  have  occurred  at  the  Truro.  MA 
and  Fairhaven.  MA  monitors.  This 
further  supports  the  conclusion  that  the 
Boston-Lawrence-Worcester.  MA-NH 
ozone  nonattainment  area  will  attain  in 
2007. 

F  Are  the  Causes  of  the  Recent 
Violation  Being  Addressed? 

The  Boston-Lawrence-Worcester, 
MA-NH  ozone  nonattainment  area  was 
in  attainment  for  three  consecutive, 
three-years  periods  from  1998-2000 
{i.e..  l'996-1998.  1997-1999.  and  1998- 
2000).  The  violations  based  on  the 
three-vear  period  from  1999-2001 
occurred  at  two  monitors  in  the 
southeastern  portion  of  Massachusetts. 

Sensitivity  runs  presented  in  the  1998 
Attainment  Demonstration  looked  at  the 
effectiveness  of  NOx  reductions  versus 
VOC  reductions  by  reducing  each 
pollutant  individually  within  the 
domain  bv  varying  percentages  (i.e., 
25%.  50%,  75%  and  100%).  These 
sensitivity  runs  concluded  that  reducing 
nitrogen  oxide  emission  reductions  is  a 
more  effective  ozone  control  strategy  for 
the  New  England  Domain.  Furthermore, 
in  order  to  assess  the  role  of  transport 
into  the  New  England  domain. 
Massachusetts  did  sensitivity  modeling 
runs  where  very  clean  boundary 
conditions  are  assumed.  These  runs  use 
boundary  conditions  from  the  OTAG 
run  IN6d.  which  assumed  the 
reductions  similar  to  N0\  SIP  call 
emissions,  plus  an  additional  60  percent 
reduction  in  NOx  from  the  ozone 
nonattainment  areas  classified  as 
serious  or  above.  These  runs  show  that 
upwind  NOx  reductions  would  be 
effective  at  reducing  ozone  throughout 
southern  New  England,  including  in 
southeastern  Massachusetts  where  the 
current  one-hour  ozone  violations 
occur.  From  these  sensitivity  runs  as 
well  as  its  trajectory  analyses. 
Massachusetts  DEP  concluded  that 
elevated  ozone  levels  at  the  Fairhaven 
and  the  Truro  monitors  are  principally 
due  to  ozone  and  NOx  generated  in 
southern  New  England  and  upwind 
areas.  Massachusetts  DEP  further 
concluded  based  on  CAMx  Source 
Apportionment  Modeling  described  in 
EPA's  October  27,  1998  Final 
Rulemaking  on  the  NOx  SIP  Call  (63  FR 
57355).  that  reducing  NOx  emissions  in 
adjacent  upwind  areas — Connecticut, 
Rhode  Island,  New  York  City  and  New 
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Jersey — will  significantly  reduce  ozone 
levels  at  the  Fairhaven  and  Truro 
monitors.  Emissions  of  NOx  and  VOC 
will  also  be  lowered  in  Massachusetts  as 
well,  as  a  result  of  the  emission  control 
programs  listed  in  Table  2.  These  local 
controls,  combined  with  upwind 
controls  will  result  in  the  Boston- 
Lawrence-Worcester,  MA-NH  ozone 
nonattainment  area  attaining  in  2007. 

As  part  of  its  2002  supplemental 
submittal,  DEP  included  the  NOx 
emission  reductions  anticipated  to 
occiu  in  Comiecticut,  Rhode  Island, 
New  York  City  and  New  Jersey  between 
1999  and  2007  and  between  2002  and 
2007.  The  reduction  between  2002  and 
2007  was  intended  to  illustrate  the 
reductions  that  can  be  expected  to 
reduce  current  air  quality  levels  being 
monitored  in  southeastern 
Massachusetts.  The  NOx  reduction 
expected  to  occur  in  Connecticut,  Rhode 
Island,  New  York  City  and  New  Jersey 
between  1999  and  2002  is  expected  to 
be  190.0  tons  per  summer  day.  Those 
emission  reductions  have  already 
occurred,  and  presumably  affect  the 
current  ozone  levels  measured  in  2002. 
Between  2002  and  2007,  the  NOx 
reduction  expected  to  occur  in 
Connecticut,  Rhode  Island,  New  York 
City  and  New  Jersey  is  expected  to  be 
quite  a  bit  higher,  at  320.2  tons  per 
summer  day.  These  reductions,  which 
largely  have  not  occurred  yet,  will 
benefit  future  ozone  levels  in 
southeastern  Massachusetts  and  will 
help  the  Boston-Lawrence-Worcester, 
MA-NH  ozone  nonattaiimient  area  meet 
attainment  by  2007. 

As  part  of  its  2002  supplemental 
submittal,  DEP  also  calculated  the  NOx 
and  VOC  emission  reductions  projected 
to  occur  between  1999  and  2007  in  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester,  MA-NH  area.  VOC 
emissions  in  eastern  Massachusetts  are 
projected  from  1999  to  2007  to  go  from 
619  tons  per  suirmier  day  (tpsd)  to  491 
tpsd,  which  is  a  reduction  of  128  tpsd 
or  21  percent.  NOx  emissions  in  eastern 
Massachusetts  are  projected  from  1999 
to  2007  to  go  from  829  tpsd  to  606  tpsd. 
which  is  a  reduction  of  223  tpsd  or  27 
percent.  When  combined  with  the 
significant  reductions  in  NOx  emissions 
expected  in  upwind  states  by  2007,  the 
eastern  Massachusetts  emissions 
inventory  data  provides  additional 
reason  to  anticipate  that  the  area  will 
attain  the  one-hour  ozone  standard  by 
2007. 

G.  Is  the  Massachusetts  RACM  Analysis 
Consistent  With  the  CAA  and  EPA 
Guidance? 

The  EPA  has  reviewed  the  SIP  and  the 
RACM  submittal  for  the  Massachusetts 


portion  of  the  Boston-Lawrence- 
Worcester,  MA-NH  area  to  determine  if 
it  includes  all  required  RACM  measures 
and  sufficient  documentation 
concerning  available  RACM  measures. 
The  RACM  analysis  was  subject  to  a 
public  hearing  on  July  25,  2002,  and 
submitted  to  EPA  on  September  6.  2002. 

Before  estimating  how  much  emission 
reduction  could  be  achieved  by  certain 
control  measures  implemented  in 
Massachusetts,  the  DEP  assessed  where 
geographically  emission  reductions 
would  help  most  to  alleviate  the 
violations  being  measured  in  the 
Boston-Lawrence-Worcester,  MA-NH 
area  to  determine  if  any  measures  could 
advance  the  attainment  date  for  the  area. 
To  do  this,  Massachusetts  relied  on 
various  trajectory  and  modeling 
analyses. 

The  trajectory  analyses,  which  are 
discussed  in  greater  detail  in  section 
VII.E,  indicate  that  elevated  ozone  levels 
at  the  Fairhaven  and  Truro  monitors  are 
largely  the  result  of  local  transport  from 
upwind  high  emission  areas  in 
Connecticut,  New  York  City  and  New 
Jersey.' *  In  addition  to  what  the  MA 
DEP  submitted,  EPA  performed  a 
trajectory  analysis  of  each  of  the  days 
during  1999  through  2001  when 
exceedances  of  the  one-hour  ozone 
NAAQS  were  monitored  in  the  Boston- 
Lawrence-Worcester.  MA-NH  ozone 
nonattaimnent  area.  That  analysis 
shows  similar  results,  i.e.,  that  the 
source  region  for  these  exceedances  is 
areas  to  the  south  and  west  of 
Massachusetts. 

In  addition  to  the  MA  DEP  trajectory 
analyses,  the  MA  DEP  used  the  results 
of  the  CALGRID  model  runs,  to  help 
demonstrate  that  Massachusetts' 
emissions  contribute  primarily  to  a 
"Boston  Plume,"  which  flows  north  of 
Boston,!*  and  much  less  to  the  five 
southeastern  counties  in  Massachusetts 
(the  only  part  of  the  Boston-Lawxence- 
Worcester,  MA-NH  area  violating  the 
ozone  standard  in  2001).  The  results  of 
the  first  CALGRID  run,  which  employed 
July  8,  1988  meteorological  conditions 
and  1999  CAA  controls  for  each  state  in 
the  New  England  Domain,  show 
elevated  ozone  levels  in  Connecticut 
and  Western  Massachusetts  and  a  large 
"Boston  Plume"  extending  up  the 
coastline  into  southern  Maine.  In  a 
separate  CALGRID  run.  all 
anthropogenic  NOx  and  VOC  emissions 
in  Massachusetts  were  reduced  to  zero. 


"These  areas  have  approved  attainmeni 
demonstration,  and  also  have  EPA-enforceable 
emission  reduction  strategies  to  bring  about 
attainment  of  the  1-hour  standard  by  2007. 

"The  Massachusetts  WOE  analysis  discussed  in 
section  VII.C.  above  shows  the  Boston  Plume  will 
be  below  the  one-hour  ozone  NAAQS  by  2007. 


The  "zero-out"  CALGRID  run  reflects  a 
large  reduction  of  911.6  tons  per  day  of 
VOC.  and  712.7  tons  per  day  of  NOx- 
The  difference  plot  for  these  two  runs 
indicates  that  reducing  Massachusetts 
emissions  will  substantially  reduce 
ozone  levels  in  the  "Boston  Plume."  but 
have  less  effect  on  reducing  ozone  levels 
in  southeastern  Massachusetts,  where 
the  2001  nonattainment  was  monitored. 
This  was  further  illustrated  for  all 
episode  days  in  r   ideling  performed  by 
New  Hampshirf      here  they  reduced 
NOx  emissions    .i  the  northern  half  of 
eastern  Massac  lusetts  by  an  additional 
60  percent  beyond  1999  projected 
emission  levels.  For  those  sensitivity 
runs,  there  is  no  apparent  ozone  benefit 
in  the  southeastern  portions  of 
Massachusetts. 

The  trajector}'  analyses  and  sensitivity 
runs  discussed  above  indicate  that 
Massachusetts  rr.ust  rely  on  significant 
emission  reductions  from  upwind  states 
in  order  to  attain  the  one-hour  ozone 
standard,  and  that  additional  emission 
reduction  measures  adopted  in 
Massachusetts  alone  would  have  a 
sufficiently  small  impact  on  ozone 
levels  that  they  could  not  advance  the 
attaiiunent  date  in  the  Boston-Lawrence- 
Worcester,  MA-NH  area.  Nonetheless, 
the  DEP  RACM  analysis  does  review 
control  measures  that  could  reduce 
emissions  of  VOC  and  NOx  in  EMA  and 
analyzed  whether  adoption  of  such 
measures  might  lead  to  attainment 
earlier  than  2007. 

Because  the  trajectory  analyses  and 
zero-out  runs  discussed  above 
demonstrate  that  emissions  from 
counties  in  the  northern  portion  of  the 
Boston-Lawrence-Worcester,  MA-NH 
area  do  not  have  an  impact  on  the 
Fairhaven  and  Truro  monitors,  the  DEP 
limited  its  RACM  analysis  to  a  review 
of  potential  controls  in  the  counties 
where  local  emissions  could  have  an 
impact  on  these  two  monitors.  These  are 
the  southeastern  MA  counties  of: 
Barnstable,  Bristol.  Dukes.  Plymouth 
and  Nantucket. 

DEP  examined  emissions  from  all 
significant  emission  source  categories  in 
the  stationary  point,  stationary-  area,  and 
non-road  mobile  sectors  to  assess 
whether  there  are  any  additional  RACM 
that  could  be  adopted.  The  methodolog>' 
used,  is  a  two-step  procedure.  First  the 
procedure  performed  an  emission 
inventory  screen  to  identify-  significant 
source  categories:  and  second,  the  MA 
DEP  screened  potential  control 
measures  to  determine  if  they  first, 
could  provide  sufficient  benefits  to 
accelerate  attainment  in  the  Boston- 
Lawrence- Worcester.  MA-NH  area.  and. 
if  so,  if  thev  are  feasible. 
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The  methodology  used  bv  the  MA 
DEP  is  based  on  the  RACM  analysis 
performed  by  EPA  for  the  Greater 
Connecticut  serious  ozone 
nonattainment  area  See  66  FR  634; 
lanuary  3,  2001.  The  RACM  analysis  for 
Greater  Connecticut  looked  at  projected 
2007  emissions  from  various  source 
categories  after  taking  into  account 
CAA-mandator\-  controls,  additionally 
adopted  regional  and  national  controls, 
and  State-adopted  SIP  controls.  The 
RACM  analysis  then  assumed  that 
stationarv  sources  that  have  already 
been  controlled  nationally,  regionally  or 
locally  in  the  SIP  would  not  be  effective 
candidates  for  additional  controls  that 
could  be  considered  RACM,  since  these 
categories  have  only  recently  been 
required  to  reduce  emissions  or  are 
about  to  shortly  The  state  concluded 
that  additional  controls  on  these  sources 
would  not  be  feasible  within  the  time 
frame  to  advance  attainment  The 
analysis  eliminated  these  categories  that 
were  subject  to  controls  from  further 
consideration.  The  analysis  then 
reviewed  the  uncontrolled  sources  And 
of  those,  eliminated  from  consideration 
the  bottom  20  percent  of  emitters  in  any 
source  category  on  the  assumption  that 
the  individual  category  contribution 
would  be  too  small  and/or  the  number 
of  source  types  too  numerous  to 
regulate  Control  measures  for  the 
remaining  source  categories  were  then 
reviewed  for  economic  and 
technological  feasibility  and  their 
potential  to  result  in  an  earlier 
attainment  year 

Massachusetts'  conclusion  from  this 
analysis  was  that,  based  on  the  types  of 
measures  reviewed  and  the  costs  of 
these  programs  in  association  with  the 
potential  emission  reduction  benefits  for 
the  five  southeastern  counties  in  the 
Boston-Lawrence-Worcester,  MA-NH 
area,  there  are  no  RACM  that  could  be 
adopted  in  the  Boston-Lawrence- 
Worcester.  MA-NH  area  that  would 
advance  attainment  prior  to  2007  The 
MA  DEP  analysis  meets  EPA 
requirements,  which  as  noted  above 
were  recently  upheld  by  the  DC  Circuit 
Court 

Massachusetts  also  analyzed  whether 
there  were  any  additional  mobile  source 
measures  that  could  be  implemented 
that  represent  RACM  The  DEPs 
conclusion  is  that  Massachusetts  is 
currently  implementing  all  of  the 
reasonably  available  TCMs  listed  in  the 
Clean  Air  Act,  and  noted  that  included 
in  the  Massachusetts  SIP.  are  a  wide 
range  of  statewide  mobile  source 
emissions-reducing  programs,  including 
California  LEV.  Stage  2  vapor  recovery, 
enhanced  inspection  and  maintenance, 
and  reformulated  gasoline. 


M.ibSdthusetts  also  noted  that  over  S3 
billion  in  transit  improvements  and 
transportation-related  environmental 
actions  are  being  implemented  as  an 
integral  part  of  the  $14  billion  Central 
Artery/Third  Harbor  Tunnel  project. 

The  DEP  further  did  an  analysis 
where  they  calculated  VOC  and  NOx 
reductions  for  all  projects  submitted  to 
the  Massachusetts  Highway  Department 
for  state  and/or  federal  funding  over  the 
last  three  years  in  the  five  southeastern 
counties  in  Massachusetts.  Funding 
limitations  prevented  many  of  these 
projects  from  being  implemented, 
however,  Massachusetts  believes  that 
the  entire  list  constitutes  an  accurate 
sample  of  the  hypothetically  reasonable 
and  available  TCMs  for  this  area.  DEP 
found  that  potential  TCMs  would  have 
d  minimal  impact ' '  on  reducing  2007 
on-road  mobile  source  emissions,  the 
year  the  Boston-Lawrence-Worcester, 
MA-NH  area  is  expected  to  achieve 
attainment.  The  DEP  concluded  that 
inclusion  of  these  TCMs  in  the  SIP 
would  not  allow  the  Boston-Lawrence- 
Worcester,  MA-NH  area  to  attain  the 
one-hour  ozone  standard  sooner  than 
2007  and  are  therefore  not  RACM. 

EPA  concludes  that  based  on  the 
available  information,  there  are  no 
additional  technologically  and 
economically  feasible  emission  control 
measures  in  Massachusetts  that  will 
advance  the  attainment  date  for  the 
Boston-Lawrence-Worcester,  MA-NH 
ozone  nonattainment  area.  Thus  no 
potential  measure  can  be  considered 
RACM  for  purposes  of  section  172(c)(1) 
for  the  Massachusetts  portion  of  the 
Boston-Lawrence-Worcester,  MA-NH 
area  for  its  one-hour  ozone  attainment 
demonstration.  The  EPA  therefore 
proposes  that  the  Massachusetts  SIP 
meets  the  requirements  for  RACM. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  this  area,  this  conclusian  is  not 
necessarily  valid  for  other  areas. 

H  Is  the  Attainment  Date  as 
Expeditiously  as  Practical? 

As  explained  earlier,  the  Boston- 
Lawrence-Worcester,  MA-NH  area 
attained  the  one-hour  ozone  standard  as 
of  1999,  its  statutory  deadline  under  the 
f'AA.  Moreover,  the  Boston-Lawrence- 
Worcester,  MA-NH  nonattainment  area 
continued  to  have  air  quality  meeting 
the  one-hour  ozone  standard  until  the 
1999  through  2001  time  period.  In  its 
2002  supplement  to  its  1998  attainment 


'  '■  The  MA  DEP  HM  .M  aiirtivsis  shows  that 
potirnlml  TllMs  wimld  reiincp  J007  on-road  mobile 
emissions  fur  the  Massachusetts  portion  of  the 
nunaltaiament  area  by  only  0  12  peixent  for  VOC; 
and  0.07  percent  for  NOx- 


demonstration.  Massachusetts  provides 
evidence  that  the  area  will  once  again 
attain  by  2007. 

Massachusetts  chose  a  2007 
attainment  date  because  it  has 
determined  that  the  current  violations 
are  due  to  upwind  emissions,  some  of 
which  cannot  be  reduced  until  as  late  as 
the  beginning  of  the  2007  ozone  season. 
The  additional  reductions  that  will 
occur  in  upwind  areas,  as  well  as  in 
Massachusetts,  include  the  following 
programs:  (1)  EPA's  NOx  SIP  call,  which 
will  be  implemented  by  May  31.  2004, 
with  states  expected  to  fully  comply 
with  their  budgets  by  2007:"  (2)  EPA's 
Tier  2  standards,  which  will  impose 
new  tailpipe  standards  for  motor 
vehicles  and  reduce  the  sulfur  content 
of  fuel,  and  will  be  phased  in  beginning 
in  2004;  (3)  EPA's  NOx  requirements  for 
highway  heavy-duty  engines  (i.e.,  trucks 
and  buses),  which  beginning  in  2004 
require  new  diesel  trucks  and  buses  to 
be  50  percent  cleaner  than  today's 
models;  (4)  new  noru-oad  diesel  NOx 
standards,  which  started  in  1996  with 
increasingly  more  stringent  standards 
being  phased  in  through  2006;  and  (5) 
a  number  of  upwind  states  will  adopt 
new  VOC  controls  for  architectural 
coatings  and  consumer  products  that 
will  go  into  effect  in  2004. 

Massachusetts  also  notes  that  New 
York.  New  Jersey  and  Connecticut  have 
CAA  attainment  dates  of  2007,  which  is 
when  these  upwind  states  will  have 
implemented  all  measures  necessary  for 
them  to  attain  the  standard.  Based  on 
this  information.  EPA  agrees  that  an 
attainment  date  of  November  15,  2007  is 
as  expeditiously  as  practicable  and  EPA 
proposes  approval  of  this  attainment 
date  for  the  Boston-Lawrence-Worcester, 
MA-NH  area. 

/.  Contingency  Measures 

The  EPA  continues  to  believe  the 
contingency  measure  requirements  of 
CAA  sections  172(c)(9)  and  182(c)(9)  are 
independent  requirements  from  the 
attainment  demonstration  requirements 
under  sections  172(c)(1)  and 
182(c)(2)(A)  and  the  rate-of-progress 
(ROP)  requirements  under  sections 
172(c)(2)  and  182(c)(2)(B).  The 
contingency  measure  requirements  are 
to  address  the  event  that  an  area  fails  to 
meet  a  ROP  milestone  or  fails  to  attain 
the  ozone  NAAQS  by  the  attainment 
date  established  in  the  SIP.  The 
contingency  measure  requirements  have 
no  bearing  on  whether  a  state  has 
submitted  a  SIP  that  projects  attainment 
of  the  ozone  NAAQS  or  the  required 
ROP  reductions  toward  attainment.  The 
attainment  or  ROP  SIP  provides  a 
demonstration  that  attainment  or  ROP 
requirements  ought  to  be  fulfilled,  but 
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the  contingency  measure  SEP 
requirements  concern  what  is  to  happen 
only  if  attainment  or  ROP  is  not  actually 
achieved.  The  EPA  acknowledges  that 
contingency  measures  are  an 
independently  required  SIP  revision, 
but  does  not  believe  that  submission  of 
contingency  measiu«s  is  necessary 
before  EPA  may  approve  an  attainment 
or  ROP  SIP.  18 

Vin.  Propfised  Action 

EPA  is  proposing  to  fully  approve  as 
meeting  CAA  section  182(c)(2)  the 
groxmd-level  one-hour  ozone  attainment 
demonstration  State  Implementation 
Plan  for  the  Massachusetts  portion  of 
the  Boston-Lawrence-Worcester,  MA- 
NH  nonattaiiunent  area  submitted  by 
Massachusetts  on  July  27,  1998,  and 
supplemented  on  September  6,  2002. 
EPA  is  proposing  an  attainment  date  of 
November  15,  2007  for  the  area,  and  is 
proposing  that  the  RACM  analysis  for 
the  Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester,  MA-NH  area 
meets  the  requirements  of  section 
172(c)(1).  This  notice  also  proposes  to 
approve  2007  motor  vehicle  emissions 
budgets  for  eastern  Massachusetts  into 
the  SIP. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal. 
These  issues  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  action. 

A  more  detailed  description  of  the 
state  submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action,  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  document. 

IX.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 


'f'The  U.S.  Court  of  Appeals  for  the  D.C.  Circuit 
recently  addressed  this  issue  in  the  context  of  a 
challenge  to  the  Washington  D.C.  ozone  attainment 
demonstration  .SIP,  and  concluded  that  contingency 
measures  were  required  as  part  of  an  attainment 
demonstration  SIP.  See  Sierra  Club  v.  EPA.  294 
F.3d  155,  164  (D.C.  Cir.  2002).  However.  EPA 
believes  that  the  court  misconstrued  the  statute,  and 
declines  to  follow  the  court's  reasoning  outside  of 
the  D.C.  Circuit.  EPA  believes  that  the  statute  does 
not  compel  contingency  measures  as  part  of 
attainment  demonstration  SIPs  because  they  are 
required  as  a  separate  submission  under  a  separate 
statutorv  provision.  See  sections  172(c)(9)  and 
182(c)(2). 


subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this' 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 


National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.] 

List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Authority:  42  U.S.C  7401  et  seq. 
Dated:  October  4.  2002. 
Ira  W.  Leighton, 

Acting  Regional  Administrator.  New  England 

Region. 

[FR  Doc.  02-26172  Filed  10-11-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[I.D.  092402E] 

RIN  0648-AP87 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Coastal  Pelagic 
Species  Fishery;  Notice  of  Avaiiabiiity 
of  Amendment  10;  Corrections. 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  notice  of 

availability  of  an  amendment  to  a 

fishery  management  plan. 


SUMMARY:  This  document  corrects  the 
address  and  phone  number  for  the 
Pacific  Fishery  Management  Council 
(Council)  in  the  notice  of  availability  of 
Amendment  10,  which  was  published 
October  3,  2002. 

DATES:  Effective  October  15,  2002, 
SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  availability  of 
Amendment  10  to  the  Coastal  Pelagic 
Species  Fisheni'  Management  Plan  was 
published  in  the  Federal  Register  on 
October  3,  2002  (67  FR  62001).  and' 
requested  comments  by  December  2, 
2002.  The  interested  public  was 
directed  to  obtain  a  copy  of  Amendment 
10  from  the  Council,  but  the  Council's 
former  address  and  phone  number  was 
cited,  not  its  current  address  and  phone 
number. 
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Correction 

In  the  ADDRESSES  section  and  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
the  Notice  of  availability  FR  Doc  02- 
25171,  in  the  issue  of  Thursday.  October 
3,  2002,  (67  FR  62001).  .make  the 
following  corrections. 

1  On  page  62001.  in  the  last 
paragraph  in  the  second  column,  delete 
the  given  address  for  the  Pacific  Fishery 
Management  Council  and  replace  it 
with  the  following  address: 

"7700  NE  Ambassador  Place.  Suite 
200,  Portland.  OR  97220" 

2  On  page  62001 ,  in  the  third  column 
under  FOR  FURTHER  INFORMATION 
CONTACT,  delete  the  phone  number  for 
the  Pacific  Fishery  Management  Council 
and  replace  it  with  the  following  phone 
number: 

•503-820-2280". 

Authority:  16  US  C.  1801  et.  ieq. 
Dated:  October  8.  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fishenes.  Sational  Marine  Fisheries  Service. 
(FR  Doc   02-2fil37  Filed  10-11-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  020920220-2220-01 ;  1.0. 
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SUMMARY:  NMFS  proposes  amendments 
to  the  regulations  governing  the  halibut 
fishery  under  the  Western  Alaska 
Community  Development  Quota  (CDQ) 
Program.  The  proposed  amendments 
would  increase  the  Regulatory  Area 
(Area)  4E  trip  limit  from  6,000  lb.  (2.72 
metric  tons  (mt))  to  10,000  lb.  (4.54  mt) 
and  modify  the  Area  4  Catch  Sharing 
Plan  (CSP)  to  allow  CDQ  Program 
participants  to  harvest  allocations  of 
Area  4D  halibut  CDQ  in  Area  4E.  This 
proposed  action  is  intended  to  enhance 
harvesting  opportunities  for  halibut 
CDQ  fishermen  and  to  further  the  goals 


and  objectives  of  the  North  Pacific 
Fisherv  Management  Council  (Council) 
with  respect  to  the  CDQ  program  and 
the  Pacific  halibut  fishery,  consistent 
with  the  rt^gulations  and  resource 
management  objectives  of  the 
International  Pacific  Halibut 
(Commission  (IPHC). 
DATES:  Comments  on  this  proposed  rule 
must  be  received  by  November  14,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Sue  Salveson.  Assistant  Regional 
Administrator  for  Sustainable  Fisheries. 
Alaska  Region,  NMFS,  P.O.  Box  21668, 
luneau,  AK  99802.  Attn:  Lori  Gravel- 
Durall,  or  delivered  to  the  Federal 
Building,  709  West  9th  Street,  Room 
413-1.  [uneau,  AK.  Comments  also  may 
be  sent  via  facsimile  (fax)  to  907-586- 
7465.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA)  prepared  for  this 
proposed  regulatory  action  may  be 
obtained  from  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Obren  Davis,  907-586-7228.  e-mail 
ohrvn.davis@noaa.gov 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  of  Commerce 
(Secretary)  is  responsible  for 
implementing  the  Convention  between 
the  United  States  and  Canada  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  Northern  Pacific  Ocean  and  Bering 
Sea.  as  provided  by  the  Northern  Pacific 
Halibut  Act  of  1982  (Halibut  Act),  at  16 
use.  773.  Section  773c(c)  of  the 
Halibut  Act  authorizes  the  Regional 
Fishery  Management  Council  having 
authority  for  the  geographical  area 
concerned  to  develop  regulations 
governing  the  allocation  and  catch  of 
Pacific  halibut  [Hippoglossus 
stenolepis)  in  U.S.  Convention  waters. 
Such  regulations  must  be  approved  by 
the  Secretary  before  being  implemented 
and  may  be  in  addition  to  regulations 
developed  by  the  IPHC. 

In  December  1991.  the  Council 
adopted  a  limited  access  system  for 
managing  the  halibut  fishery  in  and  off 
Alaska  under  authority  of  the  Halibut 
Act.  This  limited  access  system 
included  an  Individual  Fishing  Quota 
(IFQ)  program  for  Areas  2C  through  4D. 
and  the  CDQ  program  for  Areas  4B 
through  4E.  These  programs  were 
designed  to  allocate  specific  harvesting 
privileges  among  U.S.  fishermen  and 
eligible  western  Alaska  communities  to 
resolve  management  and  conservation 
problems  associated  with  "open  access" 
fishery  management,  and  to  promote  the 


development  of  fishery-based  economic 
opportunities  in  western  Alaska.  The 
IFQ  and  CDQ  programs  initially  were 
implemented  by  regulations  published 
in  the  Federal  Register  on  November  9, 
1993  (58  FR  59375).  Fishing  for  halibut 
under  these  two  programs  began  March 
15,  1995. 

Under  the  regulations  established  for 
the  halibut  IFQ  and  CDQ  programs,  the 
catch  limit  of  halibut  that  is  annually 
established  for  each  area  by  the  IPHC  is 
divided  among  qualified  halibut  quota 
share  holders.  Halibut  catch  limits  in 
Areas  4B.  4C,  and  4D  are  divided 
between  the  IFQ  and  CDQ  programs. 
Twenty  percent  of  the  Area  4B.  50 
percent  of  the  Area  4C,  and  30  percent 
of  the  Area  4D  annual  catch  limits  are 
allocated  to  the  CDQ  Program.  One 
hundred  percent  of  the  Area  4E  annual 
catch  limit  is  allocated  to  the  CDQ 
program.  The  halibut  CDQ  reserves  are 
divided  among  eligible  CDQ 
communities  in  accordance  with 
Community  Development  Plans  (CDP) 
submitted  by  CDQ  managing 
organizations  (CDQ  groups)  and 
approved  by  NMFS.  This  proposed 
action  affects  only  halibut  CDQ 
harvested  in  Areas  4D  and  4E. 

Since  1995,  four  different  CDQ  groups 
have  received  annual  allocations  of  Area 
4D  halibut  and  two  CDQ  groups  have 
received  annual  allocations  of  Area  4E 
halibut.  Between  1995  and  2001,  the 
armual  halibut  CDQ  reserve  ranged  fit)m 
231,000  to  609,000  lb.  (104.78  to  276.24 
mt)  in  i\rea  4D  and  from  120.000  to 
390.000  lb.  (54.43  to  176.9  mt)  in  Area 
4E.  Amounts  specified  for  halibut  catch 
limits,  reserves,  and  allocations  are  all 
in  net  (headed  and  gutted)  weight. 
Halibut  CDQ  in  Areas  4D  and  4E  must 
be  allocated  to  the  CDQ  groups  that 
represent  eligible  conmiunities  located 
in.  or  proximate  to.  Areas  4D  and  4E, 
respectively. 

Catch  Sharing  Plan  (CSP)  for  Area  4 

The  CSP  for  Area  4  originally  was 
developed  by  the  Council  to  apportion 
the  IPHC's  halibut  catch  limit  for  Area 
4  among  Areas  4A,  4B,  4C,  4D,  and  4E 
as  necessary  to  carry  out  the 
socioeconomic  objectives  of  the  IFQ  and 
CDQ  programs.  The  Area  4  CSP  was 
published  in  the  Federal  Register  on 
March  20,  1996  (61  FR  11337).  and 
implemented  by  the  IPHC  that  same 
year. 

NMFS  subsequently  modified  the 
Area  4  CSP  to  remove  Areas  4A  and  43 
from  the  CSP  in  1998.  This  change  was 
to  allow  the  catch  limits  for  these  two 
areas  and  a  combined  Area  4C— 4E  to  be 
set  according  to  the  IPHC's  revised  area 
specific  biomass-based  methodology. 
The  IPHC  considers  that  Areas  4A.  4B, 
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and  4C-E  each  have  a  separate  halibut 
population.  A  complete  description  of 
the  proposed  revisions  to  the  Area  4 
CSP,  catch  limit  apportionments,  and 
geographical  description  of  each  subarea 
was  published  in  the  Federal  Register 
on  January  12,  1998  {63  FR  1812).  These 
modifications  were  approved  March  17, 
1998  (63  FR  13000).  Beginning  in  1998. 
the  IPHC  has  annually  implemented  the 
measures  specified  in  the  Area  4  CSP  to 
apportion  the  combined  Area  4C-E  catch 
limit  among  Areas  4C,  4D,  and  4E.  The 
annual  management  measiues  for 
halibut  fisheries  in  2002  were  published 
on  March  20,  2002  (67  FR  12885). 

Four  out  of  six  CDQ  groups  have 
received  halibut  CDQ  allocations  in 
Area  4D  since  1995,  including  Bristol 
Bay  Economic  Development 
Corporation  (BBEDC),  Coastal  Villages 
Region  Fimd  (CVRF),  Norton  Sound 
Economic  Development  Corporation 
(NSEDC),  and  Yukon  Delta  Fisheries 
Development  Association  (YDFDA). 
Past  and  current  allocations 
recommended  by  the  State  of  Alaska 
and  approved  by  the  Secretary  have 
allocated  both  Area  4D  and  Area  4E 
halibut  CDQ  to  only  two  groups,  BBEDC 
and  CVRF,  based  on  their  historical 
participation  in  the  Area  4E  halibut 
fishery  and  the  contents  of  their  CDP 
applications.  NSEDC  and  YDFDA  have 
received  only  Area  4D  halibut  CDQ: 
residents  of  communities  represented  by 
these  two  groups  (with  the  exception  of 
two  of  NSEDC's  communities)  must 
travel  extended  distances  offshore  to 
harvest  Area  4D  halibut  CDQ  or  the 
quota  must  be  harvested  by  large,  non- 
local vessels. 

In  1999,  CDQ  groups  that  received 
Area  4D  quota  expressed  a  desire  to 
increase  the  amount  of  halibut  CDQ  that 
could  be  harvested  in  their  locally-based 
inshore  halibut  fishery  by  being  allowed 
to  harvest  Area  4D  halibut  CDQ  in  Area 
4E.  All  four  of  these  groups  represent 
commimities  along  the  western  Alaska 
coast,  ranging  from  Bristol  Bay  (south) 
to  the  Bering  Strait  (north).  Almost  all 
of  the  56  communities  represented  by 
these  groups  are  adjacent  to  Area  4E: 
only  two  are  in  Area  4D.  In  January 
1999,  these  groups  approached  the  IPHC 
at  its  annual  meeting  and  requested  a 
determination  as  to  whether  it  would  be 
acceptable  to  harvest  halibut  CDQ 
allocated  to  Area  4D  in  Area  4E.  The 
IPHC  had  no  objection  to  the  request 
because  it  considers  the  halibut  in  Areas 
4C,  4D,and  4E  to  be  a  single  stock  unit. 
This  issue  was  also  raised  at  the 
February  1999  Coimcil  meeting.  The 
Council  requested  that  NMFS  prepare 
an  analysis  of  the  proposal  to  allow 
Area  4D  halibut  ClXi  to  be  harvested  in 
Area  4£.  The  Council  also 


recommended  modifying  the  Area  4E 
halibut  catch  limit  (see  Area  4E  Trip 
Limit,  below). 

NMFS  prepared  an  EA/RIR/IRFA  that 
examined  the  proposal  to  allow  Area  4D 
halibut  CDQ  to  be  harvested  in  Area  4E. 
In  October  2001,  the  Council  approved 
the  release  of  the  EA/RIR/IRFA  for 
public  review.  In  December  2001,  the 
Coimcil  recommended  allowing  halibut 
CDQ  that  was  allocated  in  Area  4D  to  be 
harvested  in  Area  4E.  In  January  2002. 
the  IPHC  noted  that  allowing  Area  4D 
halibut  CDQ  to  be  harvested  in  Area  4E 
would  constitute  a  change  to  the  Area 
4  CSP  that  would  need  to  be  addressed 
by  NMFS  in  rulemaking.  Hence,  if 
approved  by  the  Secretary,  this 
proposed  rule  would  modify  the  Area  4 
CSP  to  incorporate  the  Council's 
specific  recommendation  that  Area  4D 
halibut  CDQ  may  be  harvested  either  in 
Area  4D  or  in  Area  4E. 

The  Proposed  Revision  of  the  CSP 

This  rule  proposes  to  change  the  Area 
4  CSP  to  allow  Area  4D  halibut  CDQ  to 
be  harvested  in  Area  4E,  However,  no 
changes  are  proposed  to  the  existing 
Area  4  CSP  framework  that  apportions 
the  combined  Area  4C-E  annual  catch 
limit  among  Areas  4C,  4D,  and  4E.  The 
authority  to  allocate  the  annual  Area  4 
catch  limit  according  to  the  Area  4  CSP 
is  specified  at  50  CFR  300.63(b)  and  will 
continue  to  be  implemented  by  the 
IPHC  in  its  annual  management 
measures  pursuant  to  50  CFR  300.62. 
The  following  paragraph  woidd  be 
added  to  the  Area  4  CSP: 

A  CDQ  group  with  an  allocation  of  Area  4D 
halibut  CDQ  may  harvest  all  or  part  of  that 
allocation  in  Area  4E.  This  provision  is  based 
on  the  Council's  recommendation  in 
December  2001  to  allow  CDQ  fishermen  in 
Area  4E  additional  halibut  CDQ  harvesting 
opportunities.  The  framework  that  allocates 
the  IPHC  catch  limits  among  Areas  4C,  4D, 
and  4E  remains  unchanged. 

For  example:  imder  the  existing  Area 
4  CSP,  an  annual  combined  Area  4C-E 
catch  limit  of  4,450,000  lb.  (2,018.5  mt) 
would  be  apportioned  as  follows: 
2.030,000  lb.  (920.8  mt)  to  Area  4C, 
2.030,000  lb.  (920.8  mt)  to  Area  4D,  and 
390,000  lb.  (176.9  mt)  to  Area  4E.  These 
amounts  are  further  split  between  the 
IFQ  and  CDQ  halibut  fisheries.  Thirty 
percent,  or  609,000  lb.  (276.3  mt),  of  the 
Area  4D  catch  limit  is  allocated  to  the 
Area  4D  CDQ  reserve.  One  himdred 
percent  of  the  Area  4E  catch  limit  is 
allocated  to  the  Area  4E  CDQ  reserve. 
Under  the  proposed  revision  to  the  Area 
4  CSP,  a  combined  total  of  999,000  lb. 
(453.1  mt)  of  halibut  potentially  could 
be  harvested  in  Area  4E,  an  amoimt 
equal  to  22  percent  of  the  combined 
Area  4C-E  catch  limit. 


The  Council  recommended  allowing 
the  harvest  of  Area  4D  halibut  in  Area 
4E  and  allowing  amounts  of  Area  4D 
halibut  CDQ  that  had  been  transferred  to 
Area  4E  to  be  transferred  back  to  Area 
4D.  NMFS  proposes  to  implement  the 
Council's  intent  without  requiring  the 
CDQ  groups  to  submit  documents 
requesting  transfers  of  halibut  CDQ 
between  Areas  4D  and  4E.  The  Council 
intended  that  the  maximum  amount  of 
halibut  CDQ  that  could  be  caught  in 
Area  4D  would  be  the  amount  of  halibut 
CDQ  allocated  to  each  CDQ  group  for 
Area  4D.  In  addition,  they  intended  that 
the  maximum  amount  of  halibut  CDQ 
that  could  be  caught  in  Area  4E  would 
be  the  sum  of  the  amount  of  halibut 
CDQ  allocated  for  Areas  4D  and  4E 
combined. 

NMFS  proposes  to  monitor  each  CDQ 
group's  halibut  CDQ  catch  in  Areas  4D 
and  4E.  If  the  catch  in  Area  4E  exceeds 
the  group's  initial  allocation  for  Area 
4E.  then  NMFS  will  automatically 
subtract  this  additional  catch  from  the 
group's  Area  4D  allocation.  Halibut  CDQ 
catch  from  Area  4D  also  will  be 
subtracted  from  each  group's  Area  4D 
allocation.  Any  amount  of  halibut  CDQ 
catch  in  Area  4E  that  exceeds  the  4E 
allocation  and  is  subtracted  from  the 
Area  4D  allocation  will  no  longer  be 
available  for  harvest  in  Area  4D.  This 
procedure  would  allow  each  CDQ  group 
to  decide  where  to  catch  its  Area  4D 
halibut  CDQ  allocation  without 
requiring  transfers.  Each  CDQ  group 
would  be  required  to  monitor  the 
harvest  of  Area  4D  and  4E  halibut  CDQ 
to  ensure  that:  (1)  its  total  catch  in  Area 
4D  does  not  exceed  its  Area  4D 
allocation,  minus  any  portion  of  its  Area 
4D  quota  harvested  in  Area  4E,  (2)  its 
total  catch  in  Area  4E  does  not  exceed 
the  sum  of  its  Area  4D  and  Area  4E 
allocations,  minus  any  portion  of  its 
Area  4D  allocation  harvested  in  Area 
4D.  and  (3)  its  total  catch  in  Areas  4D 
and  4E  does  not  exceed  the  sum  of  its 
Area  4D  and  Area  4E  allocations. 

This  proposed  change  would  provide 
an  opportunity  for  CDQ  groups  that 
receive  Area  4D  halibut  CDQ  to  increase 
the  amount  of  halibut  CDQ  available  to 
local,  nearshore  fishermen.  If  the  CDQ 
groups  chose  to  do  this,  the  halibut  CDQ 
harvesting  opportunities  for  large 
vessels  in  the  Area  4D  halibut  CDQ 
fishery  would  have  a  corresponding 
decrease  in  available  halibut  CDQ 
because  Area  4D  quota  could  shift  to 
local  nearshore  fishermen.  However, 
most  of  the  annual  Area  4D  halibut  CDQ 
harvest  in  recent  years  has  been  made 
by  large  catcher/processors  that  are 
targeting  groundfish  CDQ  species  such 
as  Pacific  cod.  These  vessels  catch 
halibut  incidentally  along  with  cod  and 
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other  groundfish.  CDQ  groups  may 
choose  to  account  for  this  incidentally- 
caught  halibut  by  accruing  it  towards 
either  their  annual  Area  4D  halibut  CDQ 
allocation  or  to  their  annual  halibut 
Prohibited  Species  Quota  (PSQ).  CDQ 
groups  receive  annual  allocations  of 
halibut  PSQ  to  account  for  halibut  catch 
in  directed  groundfish  fisheries.  If  a 
group  chooses  to  shift  part  or  all  of  its 
Area  4D  halibut  CDQ  allocation  to  its 
nearshore  halibut  fishery,  it  still  has  an 
alternative  allocation  of  halibut  to  use 
for  catch  accounting  purposes. 

Area  4E  Trip  Limit 

In  1988.  the  Council  developed,  and 
the  Secretary  of  Commerce  (Secretary) 
approved,  fishing  trip  limits  for  Area  4C 
of  10,000  lb.  {4.54  mt)  and  Area  4E  of 
6,000  lb.  (2.72  mt)  (53  FR  20327.  [une 
3,  1988).  In  1994,  the  Council 
recommended  and  the  Secretary 
approved  a  fishing  trip  limit  for  Area  4B 
of  10.000  lb.  (4.54  mt)  (59  FR  22522. 
Mav  2,  1994).  These  provisions  were 
intended  to  enhance  fishing 
opportunities  for  operators  of  vessels 
that  landed  their  total  annual  catch 
within  either  Areas  4B.  4C.  or  4E. 
Specificallv.  the  Area  4E  trip  limit  was 
devised  to  protect  fishermen  who 
landed  their  total  annual  catch  of 
halibut  at  ports  in  Area  4E  from 
competition  with  fishermen  using 
vessels  large  enough  to  land  their  Area 
4E  halibut  catch  at  ports  in  other 
regulatorv  areas.  The  Area  4E  trip  limit 
was  incorporated  into  the  Pacific 
halibut  fishery  regulations  in  1988,  and 
into  50  CFR  part  676  (now  promulgated 
as  50  CFR  part  679)  in  1993,  as  one  of 
the  rules  implementing  the  halibut  and 
sablefish  IFQ  and  CDQ  programs  (58  FR 
59375,  November  9.  1993). 

In  December  1994,  the  Council 
recommended  eliminating  the  trip 
limits  in  Areas  4B.  4C,  and  4E.  as  these 
limits  were  deemed  unnecessary  due  to 
the  forthcoming  implementation  of  the 
IFQ  and  CDQ  programs.  Subsequently, 
these  restrictions  were  removed  from 
the  Pacific  halibut  regulations  at  50  CFR 
part  301  (now  50  CFR  part  300)  (60  FR 
14651.  March  20.  1995).  The  Area  4E 
trip  limit  restriction,  however,  was 
inadvertentlv  kept  in  50  CFR  part  679. 
In  October  1998.  NMFS  informed  the 
Council  that  this  oversight  would  be 
corrected  by  removing  the  Area  4E  trip 
limit  from  50  CFR  part  679.  The  Council 
declined  to  approve  this  correction,  and 
voted  instead  to  retain  the  6.000  lb. 
(2.72  mt)  trip  limit  through  September 
1  of  each  year  The  Council  also 
recommended  that  CDQ  groups  with 
unharvested  Area  4E  halibut  CDQ  offer 
such  quota  to  other  CDQ  groups  during 
the  last  half  of  August,  prior  to  the  date 


when  the  trip  limit  would  be  lifted.  The 
Council's  rationale  for  retaining  an  Area 
4E  trip  limit  was  to  prevent 
consolidation  of  the  halibut  fishery  in 
this  area,  to  the  possible  detriment  of 
local  fishermen. 

In  December  2001,  the  Council 
confirmed  its  intent  to  retain  the  trip 
limit  in  Area  4E,  but  recommended  that 
it  be  increased  to  10,000  lb.  (4.54  mt) 
and  that  it  be  in  effect  annually  only 
through  September  1.  The  Council 
reasoned  that  retention  of  the  trip  limit 
would  continue  to  foster  the  near-shore 
small-scale  halibut  CDQ  fishery  in 
western  Alaska,  which  is  typically 
conducted  by  small  vessels  under  32 
feet  (9.73  m)  length  overall.  Moderately 
increasing  the  trip  limit,  however,  could 
allow  harvesters  greater  operational 
fle.xibility  during  the  spring  and 
summer  months,  particularly  for  local 
vessels  capable  of  packing  more  than 
6,000  lb.  (2.72  mt)  of  halibut  during  a 
fishing  trip.  Eliminating  the  trip  limit 
during  the  fall  months  would  offer  CDQ 
groups  the  ability  to  harvest  halibut 
CDQ  using  vessels  large  enough  to 
safely  operate  in  adverse  weather  and 
sea  conditions.  Typically,  the  trip  limit 
is  an  economic  constraint  to  using  larger 
vessels  in  the  Area  4E  halibut  CDQ 
fishery.  This  proposed  rule  would 
modify  the  Area  4E  trip  limit  to  increase 
it  from  6,000  to  10,000  lb.  (2.72  to  4.54 
mt)  and  would  specify  that  the  Area  4E 
trip  limit  would  be  effective  only 
through  September  1  of  each  year. 

Classification 

The  Council  recommended  this  action 
to  the  Secretarv'  for  adoption  pursuant  to 
its  authority  under  the  Halibut  Act. 
NMFS  prepared  an  EA/RIR/IRFA  for  the 
proposed  revisions  to  the  Area  4  CSP 
and  the  Area  4E  trip  limit  regulatory- 
amendment  that  describes  the 
management  background,  the  purpose 
and  need  for  action,  the  management 
alternatives,  and  the  socioeconomic 
impacts  of  the  alternatives  (see 
ADDRESSES) 

The  IRFA  estimates  the  total  number 
of  small  entities  that  would  be  affected 
by  this  action,  and  analyzes  the 
potential  economic  impact  of  the 
proposed  action  on  those  small  entities 
as  required  by  the  Regulatory  Flexibility 
Act  (RFA).  A  summary  of  the  IRFA 
follows. 

The  Area  4  CSP  modification  and  the 
proposed  revision  to  50  CFR  part  679 
would  have  no  negative  impacts  in  and 
of  themselves,  but  are  intended  to 
increase  the  harvesting  flexibility  for 
participants  in  the  halibut  CDQ  fishery 
in  Areas  4D  and  4E.  These  changes 
would  allow  CDQ  groups  with  halibut 
CDQ  in  these  areas  to  tailor  their  halibut 


CDQ  fishing  operations  to  enhance 
economic  opportunities  for  the  western 
Alaska  conununities  that  they  represent. 

NMFS  considers  most  of  the  fishing 
operations  that  would  be  affected  by 
this  proposed  rule  to  be  small  entities, 
based  on  criteria  established  by  the 
RFA.  The  universe  of  small  entities  is 
comprised  of  four  CDQ  groups,  58  CDQ- 
eligible  villages.  224  catcher  vessels, 
and  31  halibut  registered  buyers  for  a 
total  of  317  small  entities. 

A  range  of  alternatives  was 
considered  for  each  proposed  action. 
Three  alternatives  were  considered  in 
association  with  the  action  that  would 
modify  the  Area  4  CSP:  a  no  action 
alternative;  allowing  Area  4D  halibut 
CDQ  to  be  harvested  in  Area  4E  (the 
preferred  alternative);  and,  allowing 
halibut  CDQ  specifically  allocated  to 
Area  4D  or  4E  to  be  harvested  in  either 
of  these  two  areas.  There  are  four 
alternatives  associated  with  the  action 
to  modify  the  Area  4E  trip  limit:  a  no 
action  alternative;  increasing  the  trip 
limit  to  10.000  pounds  through 
September  1  each  year  (the  preferred 
alternative);  suspending  the  Area  4E  trip 
limit  predicated  on  a  given  CDQ  group 
first  making  its  unharvested  Area  4E 
halibut  CDQ  available  to  other  CDQ 
groups  each  fall;  and,  removing  the  trip 
limit  entirely. 

The  IRFA  shows  that  the  selection  of 
the  no  action  alternative  for  either 
proposed  action  would  unnecessarily 
limit  the  further  development  of  the 
local  inshore  halibut  CDQ  fishery  and 
the  complete  utilization  of  the  Area  4D 
or  Area  4E  halibut  CDQ  allocations. 

The  preferred  alternatives  for  Actions 
1  and  2  constitute  the  least  burdensome 
alternatives  to  regulated  small  entities, 
among  the  suite  of  options  available, 
while  simultaneously  achieving  the 
objectives  of  the  proposed  actions.  In 
other  words,  no  other  alternatives  were 
identified  which  would  reduce  the 
potential  adverse  impacts  on  small 
entities,  while  achieving  the  Council's 
objectives  for  the  Area  4  Halibut  CDQ 
Program. 

This  proposed  rule  does  not  contain 
a  collection-of-information  requirement 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  This 
proposed  rule  does  not  duplicate, 
overlap,  or  conflict  with  other  Federal 
regulations. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska.  Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Dated:  October  7,  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

l.The  authority  citation  for  part  679  is 
amended  to  read  as  follows: 


Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq.:  16  U.S.C.  1540(f):  Pub. 
L.  105-277,  Title  II  of  Division  C;  Pub.  L. 
106-31,  Sec.  3027:  and  Pub.  L.  106-554.  Sec. 
209. 

2.  In  §679.31.  paragraph  (b)(3)(iv)  is 
revised  to  read  as  follows: 

§  679.31     CDQ  reserves 

***** 

(b)  *  *  * 
(3)  *  *  * 

(iv)  Area  4E.  In  IPHC  regulatory  area 
4E,  100  percent  of  the  halibut  quota 


shall  be  made  available  to  eligible 
communities  located  in.  or  proximate 
to,  IPHC  regulatory  area  4E.  A  fishing 
trip  limit  of  10,000  lb.  (4.54  mt)  applies 
to  halibut  CDQ  harvested  in  IPHC 
regulatory  area  4E  through  September  1 . 
***** 

[FR  Doc.  02-26136  Filed  10-11-02;  8:45  am] 
BILUNG  CODE  3510-22-S 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  thai  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations 
committee  meetings  agency  decisions  and 
rulings  delegations  ot  authonty   tiling  of 
petitions  and  applications  and  agency 
statements  ot  organization  and  functions  are 
examples  of  documents  appeanng  m  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Upper  Blue  Stewardship  Project;  White 
River  Natlonai  Forest,  Summit  County, 
Colorado. 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
Environmental  Impact  Statement  in 
conjunction  with  planning  the  Upper 
Blue  Stewardship  Project  (hereafter 
referred  to  as  the  Stewardship  Project). 


summary:  The  USDA  Forest  Service. 
White  River  National  Forest,  gives 
notice  of  the  agency's  intent  to  prepare 
an  environmental  impact  statement 
(EIS)  to  disclose  the  environmental 
effects  of  timber  harvest,  prescribed  fire, 
watershed  rehabilitation,  re- 
construction/closure/obliteration of 
roads,  trail  reconstruction,  non-svstem 
trail  obliteration,  and  historic  site 
interpretation,  in  conjunction  with 
designing  the  Stewardship  Project  for 
the  Dillon  Ranger  District  of  the  White 
River  National  Forest  These  proposed 
actions  are  being  considered  together 
because  thev  represent  either  connected 
or  cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  This  notice  describes  the 
purpose  and  need  for  action,  the 
proposed  activities,  environmental 
issues  considered,  information 
concerning  public  participation, 
estimated  dates  for  filing  the 
environmental  impact  statement,  and 
the  names  and  addresses  of  the  agency 
officials  who  can  provide  additional 
information. 

Proyerf  Area:  The  Stewardship  Pro)ect 
is  using  an  interdisciplinary  approach  to 
manage  14,000  acres  between  the  towns 
of  Frisco.  CO  to  the  north  and 
Breckenridge.  CO  to  the  south.  Highway 
9  to  the  east,  and  the  top  of  the  Tenmile 
Range  to  the  west.  The  area  is  hxiated 
in  T5S.  R77VV.  Sec.  31.  T6S.  R78W.  Sec. 
1.  2.  3,4,  9,  10,  11,  12,  13,  14,  15,  16. 


21,  22,  23.  24,  25,  26,  27,  28,  33.  34,  35, 
and  36  on  the  Dillon  Ranger  District  of 
the  White  River  National  Forest, 
Summit  Cjiunty,  CO.  The  elevation  in 
the  area  is  between  9.000-12.933  feet. 

Background:  The  Upper  Blue 
Stewardship  Project  was  originally 
proposed  in  1999.  It  involved  extensive 
scoping  and  public  involvement  on  a 
local,  regional  and  national  level.  The 
original  NOI  was  published  on  April  5, 
1999.  The  FEIS  for  the  Stewardship 
Project  was  completed  in  December 

2000  and  the  ROD  was  signed  in  March 

2001  Because  the  White  River  Forest 
Plan  revision  was  nearing  completion 
and  conditions  had  changed,  the  White 
Rner  Forest  .Supervisor  decided  to 
withdraw  the  Decision  in  May  2001. 
After  the  issuance  of  the  Revised  White 
River  Land  and  Resource  Management 
Plan  in  julv  2002.  it  was  deemed  timely 
to  readdress  the  Upper  Blue 
Stewardship  Project.  The  decision  was 
made  to  revise  the  EIS.  This  EIS  will  tier 
to  the  Final  EIS  for  the  White  River 
Land  and  Resource  Management  Plan — 

2002  Revision  and  will  be  consistent 
with  the  Goals.  Objectives,  Standards 
and  Cuidelines  of  the  2002  Forest  Plan. 
It  will  also  consider  the  significant 
issues  identified  during  the  original 
scoping  effort  and  the  comments 
received  on  the  original  DEIS. 

Purpose  &■  Need:  The  project  area,  as 
well  as  the  remainder  of  Summit 
Countv.  was  heavily  logged  during  the 
mining  era  (1870-1910).  Many  trees 
were  removed,  particularly  Douglas-fir 
and  pondtirosa  pine  due  to  their 
superior  lumber  qualities.  Other  stands 
of  tretis  were  burned  for  a  variety  of 
reasons  including  carelessness,  opening 
up  foraging  areas  for  livestock,  or  to 
expose  mineral  deposits.  The  result  is  a 
dense,  relatively  even-aged  forest 
between  90-130  years  old  that  is 
dominated  by  lodgepole  pine,  a 
relativelv  short-lived,  disturbance- 
dependent  species.  In  addition,  the 
landscape  lacks  diversity  of  tree  species 
and  forest  structure  (mixed-size  forests, 
\  oung  stands,  old  growth).  This  lack  of 
diversitv  affects  both  long-term  forest 
health  (homogenous  forests  are  more 
susceptible  to  insects,  disease  and 
uncontrolled  fire  spread)  and  habitat  for 
wildlife  (the  even-age  forest  has  limited 
understorv'  forage  for  species  such  as 
elk). 

These  largely  unbroken  landscapes  of 
single-species  forests  are  nearing  the 
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Stage  in  development  where  they  are 
becoming  increasingly  at  risk  for  insect, 
disease  and  fire  disturbances  due  to 
their  size,  age  and  homogeneity.  Add  to 
this  the  continuous  influx  of  urban 
growth  at  the  forest  interface,  and  the 
risk  for  catastrophic  fire  events  and 
associated  consequences  will  increase 
over  time.  Adding  human  life  and 
property  to  the  wildland  mix  requires 
forest  management  practices  that  take 
human  values  into  consideration. 

Under  the  revised  Forest  Plan,  a  large 
portion  of  the  project  area  has  a 
management  prescription  that 
emphasizes  elk,  particularly  calving 
habitat.  There  is  a  management  need  to 
establish  levels  of  motorized  travel  and 
non-motorized  recreation  that  are 
compatible  with  elk  use  in  the  area. 

The  riparian  area  in  the  Miner's  Creek 
drainage  has  deteriorated  over  time  due 
to  the  close  proximity  of  system  and 
non-system  roads  and  trails  and  the 
high  density  of  dispersed  campsites 
within  the  stream  corridor.  This  has 
resulted  in  sedimentation  of  the  creek 
from  eroding  streamsides  and  runoff 
firom  roads.  In  addition  there  are 
potential  sanitation  issues  from  camping 
in  close  proximity  to  the  creek. 

This  Stewardship  Project  aims  to: 

•  improve  forest  health  and  wildlife 
habitat  effectiveness  by  increasing 
species  and  structural  diversity; 

•  reduce  the  fire  hazards  to  nearby 
private  lands  and  improvements  in  the 
long-term  by  increasing  species  and 
structural  diversity  within  the  project 
area,  and  in  the  short-term  by  reducing 
dead  fuels  in  old  clearcuts  and  reducing 
tree  crown  density  in  the  wildland/ 
urban  interface; 

•  protect  elk  calving  habitat  by 
assuring  travelways  open  to  motorized 
travel  will  not  exceed  an  average 
travelway  density  of  one-half  mile  per 
square  mile  during  calving  season; 

•  improve  water  quality  and  riparian 
areas  bv  reducing  runoff  from  roads  and 
trails  and  promoting  responsible 
recreation  use; 

The  Project  proposes  to  use  a  variety 
of  techniques  to  improve  biodiversity 
and  consequently  the  health  of  the 
forest,  while  protecting  and  enhancing 
the  heritage,  recreation,  visual, 
watershed  and  wildlife  resources.  The 
Forest  Service  seeks  to  develop  a  strong 
partnership  with  local  government, 
private  landowners  and  forest  users  to 
help  implement  the  necessary 
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treatments  on  the  ground  and  monitor 
the  results  using  adaptive  management 
techniques. 

Proposed  Action 

Purpose — Improve  forest  health  and 
wildlife  habitat  effectiveness  by 
improving  biodiversity 

Objective — Increase  species  and 
structural  diversity  through  vegetation 
treatments — Approximately  2,691  acres 
of  vegetation  management  is  proposed. 
This  includes  502  acres  of  planting 
Douglas-fir,  or  a  mix  of  ponderosa  pine, 
Douglas-fire,  and  limber  pine.  These 
species  would  be  planted  in  existing 
clearcuts,  in  new  clearcuts  (up  to  58 
acres  proposed)  or  imderplanted  in 
lodgepole  pine  stands.  The  site 
preparation  associated  with  this 
planting  includes  a  combination  of 
thinning  and/or  prescribed  burning. 

The  proposed  action  includes  1,654 
acres  of  group  selection/patch  clearcuts 
to  promote  aspen  regeneration,  increase 
spruce/fir  and/ or  increase  age  class 
diversity  of  lodgepole  pine.  All 
openings  to  regenerate  aspen  would  be 
broadcast  burned  or  ripped  to  promote 
sprouting. 

This  proposed  action  also  includes 
445  acres  of  stand  replacement 
prescribed  bums,  and  90  acres  of  special 
cuts/bums  within  the  Nordic  ski  area 
permit  boimdary. 

This  proposal  would  make  available 
for  personal  use  and  to  some  extent 
commercial  use,  approximately  10,500 
Christmas  trees  for  approximately  340 
acres. 

Purpose — Reduce  the  fire  hazards  to 
nearby  private  lands 

Objective — Increase  species/structural 
diversity  and  decrease  stand  density 
through  vegetation  treatments — The 
vegetation  treatments  described  above  to 
increase  the  aspen  component  would 
also  help  reduce  the  fire  hazards  since 
fire  behavior  typically  becomes  less 
extreme  when  pure  aspen  stands  are  . 
encountered.  The  Christmas  tree  cutting 
would  create  an  almost  pure  aspen 
stand  adjacent  to  the  Town  of  Frisco, 
greatly  increasing  fire  resistance  of  this 
aspen  stand.  Openings  created  in  the 
canopy  by  patch  clearcuts  or  stand- 
replacement  bums  will  also  help  to 
mitigate  crown  fire  behavior.  Due  to  an 
overall  increase  in  tree  species 
(especially  aspen),  structural  diversity, 
canopy  openings  and  fuel  treatments, 
fire  hazard  within  the  project  area 
would  decrease. 

Reduce  tree  crown  density  in  the 
urban  interface  zone — The  vegetation 
along  12  miles  of  the  national  forest/ 
private  land  boundary  on  the  east  and 


north  side  of  the  project  area  would 
receive  thinnings  and  group  selection 
cuts  to  reduce  fuels.  The  only  interior 
private  land  boundary  included  is  the 
Whatley  Reuich.  This  stand  density 
management  may  occur  on  up  to  450 
acres  of  National  Forest  System  (NFS) 
land  within  100-300  feet  of  private 
lands  (the  Interface  Zone),  in  areas 
where  a  similar  amount  is  occurring  on 
private  lands.  In  conjunction  with 
vegetation  treatments  on  the  private 
lands,  fire  hazard  within  the  urban 
interface  zone  would  decrease. 

Purpose — Protect  elk  calving  habitat 

Objective — Mitigate  against 
disruption  of  calving  by  motorized 
vehicles — Provide  seasonal  motorized 
road  and  trail  closures  to  assure 
travelways  open  to  motorized  travel  will 
not  exceed  an  average  travelway  density 
of  one-half  mile  per  square  mile  during 
calving  season. 

Purpose — Improve  riparian  areas  and 
watershed  conditions 

Objective — Reduce  impacts  from 
camping  by  promoting  responsible 
recreation  use — The  Miners  Creek 
riparian  area  would  be  improved  by 
converting  the  Miners  Creek  drainage  to 
a  "camping  in  designated  sites  onlv 
area".  Ninetten  (19)  campsites  would  be 
designated  in  that  drainage  and  1 2 
dispersed  sites  within  100'  of  the  creek 
would  be  closed  and  rehabilitated.  To 
improve  sanitation,  campers  would  be 
required  to  carry  and  use  a  personal 
self-contained  portable  toilet  similar  to 
ones  typically  used  when  river  rafting. 
In  addition,  material  would  be  removed 
from  the  Iron  Springs  meadow.  One  10 
car  parking  area  would  be  designated 
west  of  Rainbow  Lake.  The  current 
parking  area  south  of  Rainbow  Lake 
would  remain  a  dispersed  parking  area. 

Interpretive  Sites — Six  sites 
(approximately  10  signs)  would  be 
developed:  Two  historical  signs 
(Masontown,  Breckenridge  end  of  the 
Peaks  Trail),  five  vegetation  interpretive 
signs  (the  Gold  Hill  Trailhead,  and  both 
ends  of  the  Peaks  Trail,  Miners  Creek 
Road  and  Sapphire  Point),  and  three 
wildlife  signs  (Masontown.  Peaks 
Trailhead  in  Breckenridge,  and  Gold 
Hill  Trailhead). 

Reduce  impacts  from  roads  and 
trails — Riparian  areas  and  watershed 
condition  would  be  improved  through 
road  and  trail  closures.  Eleven  miles  of 
roads  and  5.8  miles  of  trails  would  be 
decommissioned.  Total  road  and  non- 
motorized  trail  miles  remaining  in  this 
proposal  would  be  10.3  and  32.5 
respectively  (includes  all  USPS,  county 
and  private  roads  and  trails).  Summer 
motorized  and  non-motorized  miles 


available  would  decrease.  Winter  use 
would  remain  unchanged.  Roads  would 
be  managed  at  the  minimum  level 
necessary  for  erosion  control. 

Project  Design  and  Mitigation 
Measures:  All  proposed  treatments  and 
activities  would  follow  the  standards 
and  guidelines  found  in  the  Revised 
White  River  Land  and  Resource 
Management  Plan— 2002. 

Roadless:  No  prescribed  fire,  road 
construction  or  vegetation  treatments 
are  proposed  in  the  inventoried  roadless 
areas  designated  by  the  Revised  Forest 
Plan;  furthermore  no  actions  are 
proposed  within  the  boundaries  of  the 
old  Tenmile  RARE  II  roadless  area. 

Preliminary  Issues:  Issues  identified 
to  date  include:  impacts  of  timber 
harvesting  and  prescribed  burning  on 
visual  quality  in  a  recreation  setting; 
changes  in  winter  snow  compaction  in 
lynx  habitat;  quantity  of  system  and 
non-system  roads  and  trails  and  their 
impacts  on  water  quality  and  wildlife 
habitat;  the  impacts  of  timber  har\esting 
and  prescribed  burning  on  water 
quality,  specifically  sedimentation  and 
phosphorus;  potential  impacts  to 
heritage  resources;  potential  spread  of 
noxious  weeds;  air  quality  impacts  from 
burning;  recreation  user  conflicts;  and 
effects  on  threatened,  endangered, 
sensitive  and  management  indicator 
species. 

Project  Funds:  K-V  Funds,  project 
funds  or  value  would  be  generated 
under  this  alternative.  Therefore,  post- 
sale  projects  may  be  completed  using  K- 
V  Funds,  project  funds  or  exchanging 
goods  for  services. 

Involving  the  Public:  Pursuant  to  Part 
36  Code  of  Federal  Regulations  (CFR) 
219.10(g),  the  Forest  Supervisor  for  the 
White  River  National  Forest  gives  notice 
of  the  agency's  intent  to  prepare  an 
environmental  impact  statement  for  the 
Stewardship  Project  described  above. 
The  Forest  Ser\ice  is  seeking 
information,  comments,  and  assistance 
from  individuals,  organizations  and 
federal,  state,  and  local  agencies  who 
may  be  interested  in  or  affected  by  the 
proposed  action  (36  CFR  219.6). 

Public  participation  will  be  solicited 
by  notifying  in  person  and/or  by  mail 
known  interested  and  affected  publics. 
A  legal  notice  and  news  releases  will  be 
used  to  give  the  public  general  notice. 
Public  participation  activities  will 
include  requests  for  written  comments. 
The  public  is  invited  to  help  identify 
issues  and  define  the  range  of 
alternatives  to  be  considered  in  the 
environmental  impact  statement. 

A  reasonable  range  of  alternatives  will 
be  evaluated  and  reasons  will  be  given 
for  eliminating  some  alternatives  from 
detailed  study.  A  'no-action 
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altemativp"  is  required,  meaning  that 
management  will  not  change  the  present 
condition.  Alternatives  will  provide 
different  wavs  to  address  and  respond  to 
public  issues,  management  concerns, 
and  resource  opportunities  identified 
during  the  scoping  process.  Scoping 
comments  and  existing  condition 
reports  wdl  be  used  to  develop 
alternatives. 

DATES:  Comments  concerning  the 
proposed  action  should  be  received  in 
writing  by  November  9,  2002. 
ADDRESSES:  Send  written  comments  to: 
Upper  Blue  Stewardship  Project.  Dillon 
Ranger  District  P  O.  Box  B20, 
Silverthorne.  CQ  80498 
FOR  FURTHER  INFORMATION  CONTACT: 
Peech  Keller  or  Sarah  Pearson,  at  (970) 
468-5400.  For  road  and  trail  questions 
and  concerns,  contact  Angela  Glenn 
(970) 262-3446. 

Release  and  Review  of  the  EIS 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agencv 
(EPA)  and  to  be  available  for  public 
comment  in  March  200 J.  At  that  time, 
the  EPA  will  publish  a  notice  of 
availability  for  the  DEIS  in  the  Federal 
Register  The  comment  period  on  the 
DEIS  will  be  45  days  from  the  date  the 
EPA  publishes  the  notice  of  availability 
in  the  Federal  Register. 

The  Forest  Ser\-ice  believes,  at  this 
earlv  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposed  so  that  it  is 
meaningful  and  aJerts  an  agency  to  the 
reviewer's  position  and  contentions: 
Vermont  Yankee  S'uclear  Power  Corp  v. 
SRDC.  435  U.S.  519,  533  (1978)   Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
mav  be  waived  or  dismissed  by  the 
courts:  Citv  ot  Angoon  v.  Model.  803  F 
2d  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritage.  Inc  .  v.  Harris.  490 
F.  Supp.  1334,  1338  (ED.  Wis.  1980) 
Because  of  these  court  rulings,  it  is  verv 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  FEIS 

To  assist  the  Forest  Service  in 
identifving  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  DEIS  should  be  as 


specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statements.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implemtinting  the  procedural  provisions 
of  the  Naticmal  Environmental  Policy 
.Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  ends  on  the 
DEIS,  comments  will  be  analyzed, 
c(jnsidered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  Final 
EIS  The  FEIS  is  scheduled  to  be 
completed  in  [une  2003.  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  decisions  regarding 
these  revisions.  The  responsible  official 
will  document  the  decisions  and 
reasons  for  the  decisions  in  a  Record  of 
Decision  for  the  revised  Plan.  The 
decision  will  be  subject  to  appeal  in 
accordance  with  36  CFR  part  217. 

Responsible  Official 

Martha  j.  Ketelle,  Forest  Supervisor, 
White  River  National  Forest.  PO.  Box 
948.  Glenwood  Springs.  CO  81602-0946 
"As  the  Responsible  Official,  I  will 
decide  which,  if  any,  of  the  proposed 
projects  will  be  implemented.  I  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Ser\i(:e  appeal  regulations." 

Dated:  October  7.  2002 
Stephen  C  Sherwood, 

Dffiiilv  hurrst  .Si;/«-n  i>or.  White  River 
\ationa!  Forest 

IPR  D<i(    02-25i'J.'"iO  Filed  10-11-02;  8:4,5  am| 
BILUNG  CODE  1410-11 -*« 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  a-2002] 

Foreign-Trade  Zone  No.  181: 
Application  for  Expansion  and, 
Amendment  of  Application 

Notice  is  hereby  given  that  the 
application  of  the  Northeast  Ohio  Trade 
&  Economic  Consortium  (NEOTEC), 
grantee  of  FTZ  181,  for  authority  to 
expand  FTZ  181  in  the  Akron/Canton, 
Ohio  area  (Doc.  8-2002,  67  FR  6679,  2/ 
13/02),  has  been  amended  to  delete 
Proposed  New  Site  6  (43  acres),  located 
within  the  143-acre  Colorado  Industrial 


Park.  Lorain  County.  The  application 
otherwise  remains  unchanged. 

ConMaents  on  the  change  may  be 
submitted  to  the  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
FCB— Suite  4100W,  1401  Constitution 
Ave.,  NW.,  Washington,  DC  20230,  by 
October  30,  2002. 

Dated:  October  4.  2002. 
Dennis  Puccinelii, 
Executive  Secretary. 

[FR  Doc.  02-26180  Filed  10-11-02;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 
[Docket  No.  021001228-2228-01] 

National  Defense  Stockpile  Market 
Impact  Committee  Request  for  Public 
Comments  on  the  Potential  Market 
Impact  of  Proposed  Stockpile 
Disposals  in  FY  2003  and  FY  2004 

AGENCY:  U.S.  Department  of  Commerce. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  National  Defense 
Stockpile  Market  Impact  Committee  (co- 
chaired  by  the  Departments  of 
Commerce  and  State)  is  seeking  public 
comments  on  the  potential  market 
impact  of  proposed  increases  in  the 
disposal  levels  of  excess  materials  from 
the  National  Defense  Stockpile  under 
the  Fiscal  Year  2003  Annual  Materials 
Plan  and  proposed  commodity  disposal 
levels  under  the  Fiscal  Year  2004 
Annual  Materials  Plan. 
DATES:  Comments  must  be  received  b^ 
November  14,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Richard  V.  Meyers.  Co-Chair, 
Stockpile  Market  Impact  Committee, 
Office  of  Strategic  Industries  and 
Economic  Security,  Room  3876,  Bureau 
of  Industry  and  Security,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  FAX  (202)  482- 
5650:  e-mail:  rmeyers@bis.doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
co-chairs  of  the  National  Defense 
Stockpile  Market  Impact  Committee. 
Contact  either  Richard  V.  Meyers,  Office 
of  Strategic  Industries  and  Economic 
Security,  Bureau  of  Industry  and 
Security,  U.S.  Department  of  Commerce, 
(202)  482-3634  or  Terri  L.  Robl,  Office 
of  International  Energy  and  Commodity 
Policy,  U.S.  Department  of  State,  (202) 
647-3423. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  the  Strategic  and  Critical 
Materials  Stock  Piling  Act  of  1979,  as 
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amended.  (50  U.S.C.  98  et  seq.),  the 
Department  of  Defense  ("DOD"),  as 
National  Defense  Stockpile  Manager, 
maintains  a  stockpile  of  strategic  and 
critical  materials  to  supply  the  military, 
industrial,  and  essential  civilian  needs 
of  the  United  States  for  national 
defense.  Section  3314  of  the  Fiscal  Year 
("FY")  1993  National  Defense 
Authorization  Act  ("NDAA")  (50  U.S.C. 
98h-l)  formally  established  a  Market 
Impact  Committee  ("the  Committee")  to 
"advise  the  Nationeil  Defense  Stockpile 
Manager  on  the  projected  domestic  and 
foreign  economic  effects  of  all 
acquisitions  and  disposals  of  materials 
from  the  stockpile  *   *   *"  The 
Committee  must  also  beilance  market 
impact  concerns  with  the  statutory 
requirement  to  protect  the  Government 
against  avoidable  loss. 

The  Committee  is  comprised  of 
representatives  from  the  Departments  of 
Commerce,  State,  Agriculture,  Defense, 
Energy,  Interior,  Treasury,  and  the 
Federal  Emergency  Management 
Agency,  and  is  co-chaired  by  the 
Departments  of  Commerce  tind  State. 
The  FY  1993  NDAA  directs  the 
Committee  to  "consult  from  time  to  time 
with  representatives  of  producers, 
processors  and  consumers  of  the  types 
of  materials  stored  in  the  stockpile." 

The  National  Defense  Stockpile 
Administrator  is  proposing  (1)  revision 
of  the  previously  approved  FY  2003 


Annual  Materials  Plan  ("AMP") 
quantities  for  three  materials,  and  (2) 
the  new  FY  2004  AMP,  as  set  forth  in 
Attachment  1 .  The  Committee  is  seeking 
public  comments  on  the  potential 
market  impact  of  the  sale  of  these 
materials  as  proposed  in  revision  of  the 
FY  2003  AMP  and  the  FY  2004  AMP. 

The  AMP  quantities  are  not  targets  for 
either  sale  or  disposal.  They  are  only  a 
statement  of  the  proposed  maximum 
disposal  quantity  of  each  listed  material 
that  may  be  sold  in  a  particular  fiscal 
year.  The  quantity  of  each  material  that 
will  actually  be  offered  for  sale  will 
depend  on  the  market  for  the  material 
at  the  time  of  the  offering  as  well  as  on 
the  quantity  of  each  material  approved 
for  disposal  by  Congress. 

The  Committee  requests  that 
interested  parties  provide  written 
comments,  supporting  data  and 
documentation,  and  any  other  relevant 
information  on  the  potential  market 
impact  of  the  sale  of  these  AMP 
commodities.  Although  comments  in 
response  to  this  Notice  must  be  received 
by  November  14,  2002,  to  ensure  full 
consideration  by  the  Committee, 
interested  parties  are  encouraged  to 
submit  comments  and  supporting 
information  at  any  time  thereafter  to 
keep  the  Committee  informed  as  to  the 
market  impact  of  the  sale  of  these 
commodities.  Public  comments  are  an 


important  element  of  the  Committee's 
market  impact  review  process. 

Public  comments  received  will  be 
made  available  at  the  Department  of 
Commerce  for  public  inspection  and 
copying.  Anyone  submitting  business 
confidential  information  should  clearly 
identify  the  business  confidential 
portion  of  the  submission  and  also 
provide  a  non-confidential  submission 
that  can  be  placed  in  the  public  file.  The 
Committee  will  seek  to  protect  such 
information  to  the  extent  permitted  by 
law. 

The  records  related  to  this  Notice  will 
be  made  accessible  in  accordance  with 
the  regulations  published  in  part  4  of 
Title  15  of  the  Code  of  Federal 
Regulations  (15  CFR  4.1  et  seq.]. 
Specifically,  the  Bureau  of  Industry  and 
Security's  Freedom  of  Information  Act 
("FOIA")  reading  room  is  located  on  its 
web  page,  which  can  be  found  at 
http://vi'ww.bis.doc.gov,  and  copies  of 
the  public  comments  received  will  be 
maintained  at  that  location  (see 
Freedom  of  Information  Act  (FOIA) 
heading).  If  requesters  cannot  access  the 
web  site,  they  may  call  (202)  482-2165 
for  assistance. 

Dated:  October  9.  2002. 

James  J.  Jochum. 

Assistant  Secretan,-  for  Export 
Administration.  Bureau  of  Industry  and 
Security.  Department  of  Commerce. 


I        Attachment  1.— Proposed  Revisions  to  FY  2003  Annual  Materials  Plan  (AMP)  and  Proposed  FY  2004  AMP 


Material 


Aluminum  Oxide,  Abrasive  

Antimony 

Bauxite,  Metallurgical  Jamaican 

Bauxite,  Refractory  

Beryl  Ore 

Beryllium  Metal  

Beryllium  Copper  Master  Alloy  

Cadmium 

Celestlte  

Chromite,  Chemical  

Chromite,  Metallurgical  

Chromite,  Refractory 

Chromium,  Ferro 

Chromium,  Metal  

Cobalt 

Columbium  Carbide  Powder 

Columbium  Concentrates  

ColumtMum  Metal  Ingots 

Diamond  Stone  

Fluorspar,  Acid  Grade  

Fluorspar,  Metallurgical  Grade  

Germanium  

Graphite  

Iodine  

Jewel  Bearings  

Kyanite  

Lead  

Manganese,  Battery  Grade,  Natural  ... 
Manganese,  Battery  Grade,  Synthetic 
Manganese,  Chemical  Grade 


Unit 

Current  FY 

2003 

Quanlty 

Revised  FY 
2003  quan- 
tity 

Revised 
FY03 
notes 

Proposed 
FY2004 
quantity 

Proposed 
FY  04 
notes 

ST 
ST 

6.000 

5.000 

2.000.000 

43.000 

4,000 

40 

1.000 

1.200.000 

3.600 

100.000 

100.000 

100.000 

150.000 

500 

6.000,000 

21.500 

560.000 

20.000 

600.000 

12.000 

60.000 

8.000 

3.760 

1,000.000 

82,051 .558 

150 

60,000 

30,000 

3,011 

40,000 

1,200 
12,794 

1 .000.000 
4.800 

1 

1 
1 

1 

2 

1 
1 

1 

1 
1 

1 

1 

1 
1 

1 

6,000 

0 

0 

43.000 

4.000 

40 

1.200 

400.000 

12.794 

100.000 

0 

100.000 

150.000 

500 

6.000.000 

0 

560.000 

20.000 

600.000 

12.000 

60.000 

8.000 

2.000 

1 .000.000 

82.051.558 

0 

60.000 

30.000 

3.011 

40.000 

LDT 

LCT 

ST 

ST 

ST 

LB 

SDT 

SDT 

SDT 

SDT 

ST 

ST 

LB  Co 

LBCb 

LBCb 

LBCb 

ct 

SDT 

SDT 

Kg 

ST 
LB 
PC 

SDT 

1 

1 

1 

1 

1 

ST 
SDT 

SDT 
SDT 

1 
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Attachment  1  .—Proposed  Revisions  to  FY  2003  Annual  Materials  Plan  (AMP)  and  Proposed  FY  2004  AMP— 

Continued 


Material 


Manganese.  Ferro  

Manganese.  Metal  Electrolytic  ... 
Manganese,  Metallurgical  Grade 

Mica.  All  

Palladium  

Platinum        

Platinum — Indium    

Quartz  Crystals  « 

Quinidine  

Rubber  

Sebacic  Acid  

Silver  (Coins)  

Talc  

Tantalum  Carbide  Powder 

Tantalum  Metal  Ingots    

Tantalum  Metal  Powder 

Tantalum  Minerals  

Tantalum  Oxide  

Thonum  

Tin    

Titanium  Sponge      

Tungsten  Ferro  

Tungsten  Metal  Powder 

Tungsten  Ores  &  Concentrates 
VTE   Chestnut 

VTE,  Quebracho      

VTE.  Wattle      

Zinc  


Unit 


ST 
ST 
SDT 

LB 

TrOz 

TrOz 

TrOz 

Lb 

OZ 

LT 

LB 

TrOz 

ST 

LBTa 

LBTa 

LBTa 

LBTa 

LBTa 

LB 

MT 

ST 

LEW 

LB  W 

LB  W 

LT 

LT 

LT 

ST 


Current  FY 

2003 

Quanity 


Revised  FY 
2003  quan- 
tity 


Revised 
FY03 
notes 


Proposed 
FY2004 
quantity 


Proposed 
FY  04 
notes 


25,000 

50,000 

2.000 

2,000 

250,000 

250,000 

1 

8,500,000 

1 

5,000,000 

1 

350,000 

1 

200.000 

1 

50,000 

1 

25,000 

1 

6,000 

6,000 

216.648 

1 

150,000 

1 

750.000         2,211,122 

2 

2,211,122 

1 

75,000 

1 

0 

600,000 

600.000 

5,000,000 

1 

0 

2,000 

1 

1.000 

1 

4,000 

4,000 

1 

40,000 

40,000 

50,000 

1 

40.000 

1 

500,000 

500.000 

20,000 

20.000 

7,100.000 

'/b 

7,100,000 

V3 

12.000 

12,000 

7.000 

7,000 

300.000  , 

300,000 

300,000 

300.000 

4.000.000 

~ 

4,000,000 

250 

1 

0 

50  000 

50,000 

6,500 

1 

0 

50.000 

50,000 

Notes-  1  Actual  quantity  will  be  limited  to  remaining  sales  authonty  or  inventory  2  Previously  approve  by  MIC.  Submission  to  Congress 
pending  3  The  radioactive  nature  of  this  material  may  restrict  sales  or  disposal  options.  Eflorls  are  undenway  to  determine  the  environ- 
mentally and  economically  feasible  disposition  of  the  material 


IFR  Hoi    f)2-2r,1fi,-  Fil.MJ  1()-1  1-02;  H:4.S  am] 
B^LU^4G  CODE  351(M)«-*» 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-304] 

BALL  BEARINGS  AND  PARTS 
THEREOF  FROM  JAPAN;  AMENDED 
FINAL  RESULTS  OF  ANTIDUMPING 
DUTY  ADMINISTRATIVE  REVIEW 

AGENCY:  Innport  Administration. 
International  Trade  .Administration. 
Department  of  Commerce 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 


EFFECTIVE  DATE:  October  15.  2002. 
SUMMARY:  On  August  30.  2002,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  final  results  of 
the  administrative  review  of  the 
antidumping  duty  order  on  ball  hearings 
and  parts  thereof  from  France,  Germany. 
Italv,  lapan.  and  the  L'nited  Kingdom 
The  period  of  review  is  May  1,  2000. 
through  April  30,  2001.  Based  on  the 
correction  of  certain  ministerial  errors. 


we  have  changed  the  margins  for  ball 
bearings  and  parts  thereof  for  two 
lapanese  companies.  Koyo  .Seiko  Co.. 
Ltd  .  and  NTN  Corporation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Lvn  lohnson  at  (202) 
4H2-3287  or  Dave  Dirstine  at  (202)  482- 
4033:  AD/CVD  Enforcement  3.  Import 
.Administration.  International  Trade 
.Aiiministration.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Cnless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  bv  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  .<nl  (2001). 

Background  * 

On  August  30.  2002,  the  Department 
publisheci  in  the  Federal  Register  the 

final  results  of  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  ball  bearings  and  parts  thereof  (ball 


bearings)  from  France,  Germany,  Italy, 
Japan,  and  the  United  Kingdom  (67  FR 
55780)  {Final  Results]. 

We  received  timely  allegations  from 
Koyo  Seiko  Co.,  Ltd.'(Koyo).  and  NTN 
Corporation  (NTN)  that  we  made 
ministerial  errors  in  the  Final  Results.  In 
its  September  4.  2002,  comments  Koyo 
alleges  that  the  Department  did  not  use 
Koyo's  updated  databases  in  the 
calculation  of  the  final  margin.  The 
petitioner.  The  Torrington  Company 
(Torrington),  did  not  comment. 

We  agree  with  Koyo  that  we  did  not 
use  its  updated  databases  and,  therefore, 
we  have  amended  the  final  results  to 
correct  this  error.  See  the  analysis 
memorandum  from  the  analyst  to  the 
file  dated  September  17.  2002,  for  a 
detailed  description  of  the  changes  we 
made  to  correct  our  calculations  of 
Koyo's  dumping  margin. 

In  its  September  3,  2002,  comments 
NTN  alleges  that  the  Department  made 
a  ministerial  error  that  resulted  in  the 
treatment  of  all  U.S.  sales  of  samples  as 
zero- priced  sales  even  though  there 
were  non-zero-priced  sample  sales.  We 
agree  with  NTN's  assertion  that  this  is 
a  ministerial  error  and  have  removed 
only  zero-priced  sample  sales  from  our 
margin  calculations  for  the  amended 
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final  results  of  review.  See  the  analysis 
memorandiun  from  the  analyst  to  the 
file  dated  September  17,  2002,  for  a 
detailed  description  of  the  changes  we 
made  to  correct  NTN's  margin 
calculation.  On  September  9,  2002, 
Torrington  submitted  an  allegation  that 
there  was  a  typographical  error  in  the 
draft  liquidation  instructions  we  had 
prepared  for  merchandise  NTN  had 
exported  during  the  period  of  review. 
We  agree  with  Torrington  and  have 
corrected  the  error  in  our  liquidation 
instructions  reflecting  these  amended 
final  resxilts  of  review. 

Amended  Final  Results  of  Review 

As  a  result  of  the  correction  of 
ministerial  errors,  the  following 
weighted-average  margins  exist  for 
exports  of  ball  bearings  by  Koyo  and 
NTN  for  the  period  May  1,  2000, 
through  April  30,  2001: 


Company 

Margin  (percent) 

Koyo  Seiko  Co.,  Ltd 

NTN  Corporatk)n  

7.68 
9.34 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  We  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  amended  final 
results  of  review. 

We  will  also  direct  the  Customs 
Service  to  collect  cash  deposits  of 
estimated  antidumping  duties  on  all 
appropriate  entries  in  accordance  with 
the  procedures  discussed  in  the  Final 
Results  and  at  the  rates  as  amended  by 
this  determination.  The  amended 
deposit  requirements  are  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consmnption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

We  are  issuing  and  publishing  these 
determinations  and  notice  in 
accordance  with  sections  751(a)(1)  and 
777(i)  of  the  Act  and  19  CFR  351.210(c). 

Dated:  October  3,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-26113  Filed  10-11-02;  8:45  amj 
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Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Bali  Bearings  and  Parts 
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AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Postponement  of  Final 
Determination. 

EFFECTIVE  DATE:  October  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  Terpstra  or  Cindy  Lai  Robinson, 
AD/CVD  Enforcement,  Office  6,  Group 
n.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-3965, 
and  (202)  482-3797,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department)  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Preliminary  Determination 

We  preliminarily  determine  that  ball 
bearings  and  parts  thereof  (ball  bearings) 
from  the  People's  Republic  of  China 
(PRC)  are  being  sold,  or  are  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
733  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
tliis  notice. 

Case  History 

This  investigation  was  initiated  on 
March  25,  2002.  See  Notice  of  Initiation 
of  Antidumping  Duty  Investigation: 
Certain  Ball  Bearings  and  Parts  Thereof 
From  the  People's  Republic  of  China,  67 
FR  15787  (April  3,  2002)  {Initiation 
Notice).^  Since  the  initiation  of  the 


investigation,  the  following  events  have 
occurred. 

On  April  10,  2002.  the  Department 
requested  the  PRC's  Ministn,-  of  Foreign 
Trade  and  Economic  Cooperation 
(MOFTEC)  to  distribute  a  mini-section 
A  questionnaire  to  the  top  10  exporters 
and/or  producers,  based  on  their  export 
sales  volume  or  value,  who 
manufactured  and  exported  subject 
merchandise  to  the  United  States,  or 
who  manufactured  the  subject 
merchandise  that  was  exported  to  the 
United  States  through  an  another 
company,  during  the  period  of 
investigation  (POI).  We  received  no 
reply  to  this  letter  from  MOFTEC. 

Between  April  16  and  April  25.  2002, 
we  received  mini-section  A  responses 
fi-om  21  producers  and  exporters  of  ball 
bearings  in  the  PRC. 

On  April  26,  2002,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  ball  bearings 
imports  from  the  PRC.  See  Ball  Bearings 
From  China,  67  FR  22449  (May  3,  2002). 

On  May  6,  2002,  pursuant  to  section 
777A(c)  of  the  Act,  the  Department 
determined  that,  due  to  the  large 
number  of  exporters/producers  of  the 
subject  merchandise,  it  would  limit  the 
number  of  mandatory  respondents  in 
this  investigation.  See  "Respondent 
Selection"  section  below. 

On  May  7,  2002,  the  Department 
issued  its  antidiunping  questionnaire^ 
to  MOFTEC.  The  Department  requested 
that  MOFTEC  send  the  questionnaire  to 
Xinchang  Peer  Bearing  Company  Ltd. 
(Peer)  and  Wanxiang  Group  Corporation 
(Wanxiang),  the  two  mandatory 
respondent  companies  selected  by  the 
Department.  In  addition,  the 
Department  also  sent  a  separate 
memorandum  to  MOFTEC  concerning 
those  producers  and  exporters  who 
submitted  a  complete  response  to 
section  A  of  the  questionneure  and 
whether  they  may  be  considered  for 
treatment  other  than  inclusion  under 
the  rate  applicable  to  the  government- 
controlled  enterprise.  See  Memorandum 
from  fames  Terpstra  to  Melissa  Skinner 


'  The  petitioner  in  this  case  is  the  American 
Bearing  Manufacturers  Association  (ABMA). 


'^  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  m 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  i^  not  viable, 
of  sales  in  the  most  appropriate  third-countr>- 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  (NME)  casesl.  Section  C 
requests  a  complete  listing  of  US  sales  Section  D 
requests  information  on  the  factors  of  production 
(FOP)  of  the  subject  merchandise  under 
investigation.  Section  E  requests  information  on 
further  manufacturing. 
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Re:  Selection  of  Respondents 
(respondent  selection  memo),  dated 
May  6,  2002,  on  file  in  the  Central 
Records  Unit  (CRU)  located  in  Room  B- 
099,  main  Commerce  Building  Also  see 
the  "Margins  for  Exporters  Whose 
Responses  Were  Not  Analyzed"  section 
below. 

On  May  7,  May  13.  and  May  14.  2002. 
we  received  comments  from 
respondents  and  petitioner  urging  the 
Department  to  select  additional 
mandatory-  respondents  Based  on  these 
comments,  on  May  15.  2002.  the 
Department  added  an  additional 
mandator,'  respondent,  Ningbo  Cixing 
Group  Corp.  and  its  U.S.  affiliate,  CW 
Bearings  USA.  Inc.  (collectively. 
"Cixing"). 

On  April  22,  April  23,  and  May  28, 
2002,  the  Department  received  scope 
inquiries  from  the  following  parties: 
Caterpillar  Inc.,  Nippon  Pillow  Block 
Sales  Company  Limited,  Nippon  Pillow 
Block  Manufacturing  Company  Limited 
and  FYH  Bearing  Units  USA,  Inc 
(collectively,  "NPBS").  the  ABMA,  and 
WaiLxiang.  See  the  "Scope  Clarification" 
section  below. 

The  Department  received  responses  to 
sections  A,  C,  D,  and  E,  where 
applicable,  from  the  three  mandatory 
respondents  on  lune  13,  luly  11,  and 
July  15,  2002.  In  addition,  45  exporters 
submitted  section  A  responses.  The 
Department  issued  supplemental 
questionnaires  to  all  three  mandatory 
respondents  and  the  45  exporters  that 
submitted  section  A  responses  in  [ulv 
and  August,  where  appropriate  The 
supplemental  responses  were  received 
in  August  and  September 

On  lulv  16.  2002.  the  petitioner  made 
a  request  pursuant  to  19  CFR  351.205(e) 
for  a  50-dav  postponement  of  the 
preliminar\'  determination,  pursuant  to 
section  733(c)(1)(A)  of  the  Act.  On  July 
26.  2002.  pursuant  to  section 
733(c)(1)(B)  of  the  Act.  the  Department 
postponed  the  preliminar\' 
determination  of  this  investigation  50 
days,  from  August  12.  2002.  to  October 
1.  2002.  See  Certain  Ball  Bearings  and 
Parts  Thereof  from  the  People 's 
Republic  of  China:  \'otice  of  Extension 
ofPreliminan,'  Antidumping  Dutv 
Determination.  67  FR  48878  duly  26. 
2002). 

On  September  13.  2002.  we  received 
untimelv  section  A  responses  from 
Fuzhou  YongShunDa  Machinery  & 
Electrical  Co.  Ltd..  Fuzhou  Yongdong 
Xinxing  Machinery  &  Hardware  Co. 
Ltd..  and  Fuzhou  Fujia  Machinery  & 
Electrical  Mfg.  Co.  Ltd.  Due  to  the  fact 
that  these  responses  were  submitted  in 
an  untimely  manner,  we  returned  them 
to  the  submitters.  See  September  30. 
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2002,  letter  from  [ames  Terpstra  to 
Fuzhou  YongShunDa,  et.  al. 

The  petitioner  and  the  three 
mandatory  respondents  submitted  their 
comments  on  factors  of  production  in 
September  2002. 

Postponement  of  the  Final 
Determination 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary'  determination  if.  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  the  petitioner. 
The  Departments  regulations,  at  19  CFR 
351.210(e)(2).  require  that  requests  by 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  an  extension  of  the 
provisional  measures  from  a  four-month 
period  to  not  more  than  six  months. 

On  September  20.  2002.  the  three 
mandator\'  respondents  requested  that, 
in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
its  final  determination  until  135  days 
after  the  publication  of  the  preliminar>' 
determination.  Accordingly,  since  we 
have  made  an  affirmative  preliminar\' 
determination,  and  the  parties 
requesting  postponement  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  we  have 
postponed  the  final  determination  until 
not  later  than  135  days  after  the  date  of 
the  publication  of  the-preliminary 
determination  and  are  extending  the 
provisional  measures  accordingly. 

Scope  of  Investigation 

The  scope  of  the  investigation 
includes  all  antifriction  bearings, 
regardless  of  size,  precision  grade  or 
use.  that  employ  balls  as  the  rolling 
element  (whether  ground  or  unground) 
and  parts  thereof  (inner  ring,  outer  ring, 
cage,  balls,  seals,  shields,  etc.)  that  are 
produced  in  China.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  balls, 
ball  bearings  with  integral  shafts  and 
parts  thereof,  ball  bearings  (including 
thrust,  angular  contact,  and  radial  ball 
bearings)  and  parts  thereof,  and  housed 
or  mounted  ball  bearing  units  and  parts 
thereof.  The  scope  includes  ball  bearing 
type  pillow  blocks  and  parts  thereof; 
and  wheel  hub  units  incorporating  balls 
as  the  rolling  element.  With  regard  to 
finished  parts,  all  such  parts  are 


included  in  the  scope  of  the  petition. 
With  regard  to  unfinished  parts,  such 
parts  are  included  if  (1)  they  have  been 
heat-treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  that  are 
not  covered  by  the  petition  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS)  subheadings: 

3926.90.45,  4016.93.00,  4016.93.10, 
4016.93.50,  6909.19.5010,  8431.20.00, 
8431.39.0010,  8482.10.10,  8482.10.50, 
8482.80.00.  8482.91.00,  8482.99.05. 
8482.99.2580.  8482.99.35,  8482.99.6595, 
8483.20.40.  8483.20.80,  8483.30.40, 
8483.30.80,  8483.50.90,  8483.90.20. 
8483.90.30,  8483.90.70,  8708.50.50. 
8708.60.50,  8708.60.80,  8708.70.6060, 
8708.93.30,  8708.93.6000,  8708.93.75, 
8708.99.06,  8708.99.31,  8708.99.4000, 
8708.99.4960,  8708.99.5800, 
8708.99.8080,  8803.10.00,  8803.20.00, 
8803.30.00.  8803.90.30.  and  8803.90.90. 

Specifically  excluded  from  the  scope 
are  unfinished  parts  that  are  subject  to 
heat  treatment  after  importation.  Also 
excluded  from  the  scope  are  cylindrical 
roller  bearings,  mounted  or  unmounted, 
and  parts  thereof  (CRB)  and  spherical 
plain  bearings,  mounted  and 
unmounted,  and  parts  thereof  (SPB). 
CRB  products  include  all  antifriction 
bearings  that  employ  cylindrical  rollers 
as  the  rolling  element.  SPB  products 
include  all  spherical  plain  bearings  that 
emplov  a  spherically  shaped  sliding 
element  and  include  spherical  plain  rod 
ends.  Although  the  HTSUS  subheadings 
are  provided  for  convenience  and  U.S. 
Customs  Service  (Customs)  purposes, 
the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Scope  Clarification 

On  April  22.  2002.  Caterpillar  Inc. 
requested  that  XLS  (English)  series  ball 
bearings  and  pin-lock  slot  XLS  (English) 
series  ball  bearings  having  an  inside 
diameter  of  between  1  3/4  inches  and  5 
1/2  inches  be  excluded  from  the  scope 
of  the  investigation.  Caterpillar  Inc.  also 
claimed  that  there  is  an  insufficient 
domestic  supply  of  XLS  series  ball 
bearings  and  pairts.  On  May  6.  2002,  the 
petitioner  responded  that  these  bearings 
are  within  the  scope.  Petitioner  also 
contends  that  at  least  four  domestic 
producers  manufacture  and  sell  XLS 
series  ball  bearings  in  the  U.S.  market, 
and.  therefore,  there  is  not  an 
insufficient  domestic  supply  of  XLS 
series  ball  bearings. 

On  April  23.  2002.  NPBS  requested 
that  the  Department  clarify  whether 
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split  pillow  block  housings  and  non- 
split  pillow  block  housings,  which  are 
imported  separately  from  ball  bearings, 
are  excluded  from  the  scope  of  the 
investigation.  On  May  6,  2002, 
petitioner  stated  that  non-split  pillow 
blocks,  even  when  imported  separately, 
are  used  primarily  as  a  housing  for  ball 
bearings,  and  are  rightly  included  in  the 
scope. 

On  May  28,  2002,  Wanxiang,  one  of 
the  three  mandatory  respondents, 
requested  guidance  as  to  whether  the 
language  in  the  scope  stating  that  the 
investigation  covers  "wheel  hub  units 
incorporating  balls  as  the  rolling 
element"  also  includes  wheel  hub  units 
that  do  not  contain  ball  bearings  or  any 
other  type  of  rolling  element  at  the  time 
of  importation.  Wanxiang  pointed  out 
that  every  HTSUS  subheading  in  the 
scope  as  applicable  to  subject  wheel  hub 
units  describes  articles  either  directly  as 
"bearings"  or  indirectly  as 
"incorporating  ball  bearings."  In 
addition,  Wanxiang  claimed  that  the 
empty  wheel  hub  units  that  it  produces 
are  designed  to  be  used  with  either  ball 
bearings  or  tapered  roller  bearings.  On 
May  29  and  May  30,  2002,  petitioner 
stated  that  both  complete  wheel  hub 
units  incorporating  balls  as  the  rolling 
element  and  empty  wheel  hub  units 
capable  of  incorporating  balls  as  the 
rolling  elements  are  covered  by  the 
investigation. 

The  scope  of  the  investigation 
includes  all  antifiriction  bearings, 
regardless  of  §ize,  precision  grade  or 
use.  Therefore,  XLS  (English)  series  ball 
bearings  and  pin-lock  slot  XLS  (English) 
series  ball  bearings  are  clearly  within 
the  scope. 

With  respect  to  NPBS's  request  for 
clarification  of  whether  split  pillow 
block  housings  and  non-split  pillow 
block  housings  that  are  imported 
separately  from  ball  bearings  are 
excluded  from  the  scope  of  this 
investigation,  the  Department 
previously  determined  in  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  ftx)m  the  Republic  of 
Germany,  54  FR  18992, 19015  (May  3, 
1989)  [Antifriction  Bearings),  to  exclude 
split  pillow  block  housings  (not 
containing  antifriction  bearings)  from 
the  order.  The  Department  stated  that 
pillow  block  housings  were  not 
mentioned  in  the  petition,  and  based  on 
the  factual  information  available, 
determined  that  pillow  block  housings 
are  not  bearings,  do  not  contain 
bearings,  and  are  not  parts  or 
subassemblies  of  bearings.  See  id. 
Therefore,  consistent  with  that 
determination  and  the  facts  of  this 


investigation,  we  find  that  split  pillow 
block  housings  (not  containing 
antifriction  bearings)  are  excluded  from 
the  scope  of  this  investigation.  However, 
the  scope  of  the  current  investigation 
includes  ball  bearing  type  pillow  blocks 
and  parts  thereof  Thus,  non-split  pillow 
blocks,  even  when  imported  separately, 
are  included  in  the  scope. 

The  scope  covers  all  antifriction 
bearings  that  employ  balls  as  the  rolling 
element  (whether  ground  or  unground) 
and  parts  thereof  Wheel  hub  units  are 
designed  to  use  either  ball  bearings  or 
tapered  roller  bearings.  Empty  wheel 
units  that  are  designed  to  employ  balls 
as  the  rolling  elements  have 
characteristic  raceways  that  are 
dedicated  to  ball  bearings.  Therefore,  for 
purposes  of  the  preliminary 
determination,  empty  wheel  hub  units 
are  included  in  the  scope.  However,  we 
will  address  this  issue  further  to 
determine  whether  the  empty  wheel 
hub  units  produced  by  Wanxiang  use 
balls  or  tapered  roller  bearings 
interchangeably. 

Period  of  Investigation 

The  POI  is  July  1,  2001,  through 
December  31,  2001.  This  period 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  to  the  month  of  the 
filing  of  the  petition  (i.e.,  February 
2002).  See  19  CFR  351.204(b)(1).  ' 

Respondent  Selection 

The  Department  determined  that  the 
resources  available  to  it  for  this 
investigation  limited  its  ability  to 
analyze  any  more  than  the  responses  of 
the  three  largest  exporters/producers  of 
the  subject  merchandise  in  this 
investigation.  Based  on  mini-section  A 
questionnaire  responses,  the 
Department  originally  selected  the  two 
largest  exporters,  Peer  and  Wanxiang,  to 
be  the  mandatory  respondents  in  this 
proceeding,  (See  the  respondent 
selection  memo.)  On  May  7,  May  13. 
and  May  14,  2002,  we  received 
comments  from  respondents  and 
petitioner  urging  the  Department  to 
select  additional  mandatory 
respondents.  Subsequently,  based  on 
these  comments,  on  May  15,  2002,  the 
Department  added  a  third  mandatory 
respondent,  Cixing.  (See  May  15,  2002, 
Letter  to  Cixing  from  James  Terpstra  on 
file  in  the  CRU.) 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  (NME)  country 
in  previous  antidumping  investigations 
(see,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Bulk 
Aspirin  From  the  People's  Republic  of 
China,  65  FR  33805  (May  25,  2000); 


Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Non- 
Frozen  Apple  Juice  Concentrate  from 
the  People's  Republic  of  China.  65  FR 
19873  (April  13,  2000):  and  the  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value  Certain:  Hot-Rolled 
Carbon  Steel  Flat  Products  from  the 
Peoples  Republic  of  China.  66  FR  49632 
(September  28,  2001)).  In  accordance 
with  section  771(18)(C)  of  the  Act.  any 
determination  that  a  foreign  country  is 
an  NME  countn,  shall  remain  in  effect 
until  revoked.  Nu  party  to  this 
investigation  has  sought  revocation  of 
the  NME  status  of  the  PRC.  Therefore. 
pursuant  to  section  771(18)(C)  of  the 
Act,  the  Department  will  continue  to 
treat  the  PRC  as  an  NME  countr\'. 

When  the  Department  is  investigating 
imports  from  an  NME  countr>*.  section 
773(c)(1)  of  the  Act  directs  the 
Department  to  base  normal  value  (NV) 
on  the  NME  producer's  factors  of 
production,  valued  in  a  comparable 
market  economy  that  is  a  significant 
producer  of  comparable  merchandise. 
See  the  "Surrogate  Country"  section 
below.  The  sources  of  individual  factor 
prices  are  discussed  imder  the  "Normal 
Value"  section  below. 

Separate  Rates 

In  an  NME  proceeding,  the 
Department  presumes  that  all 
companies  within  the  country  are 
subject  to  governmental  control  and 
should  be  assigned  a  single 
antidumping  duty  rate  unless  the 
respondent  demonstrates  the  absence  of 
both  de  jure  and  de  facto  governmental 
control  over  its  export  activities.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Bicycles  From 
the  People's  Republic  of  China,  61  FR 
19026,  19027  (April  30,  1996).  Peer. 
Wanxiang,  Cixing,  and  the  cooperative 
nonselected  exporters  named  in  the 
"Suspension  of  Liquidation"  section 
below  have  provided  the  requested 
company-specific  separate  rates 
information  and  have  indicated  that 
there  is  no  element  of  government 
ownership  or  control  over  their 
operations.  We  have  considered 
whether  the  mandator}'  respondents  are 
eligible  for  a  separate  rate  as  discussed 
below. 

The  Department's  separate-rates  test  is 
not  concerned,  in  general,  with 
macroeconomic/  border-type  controls 
(e.g.,  export  licenses,  quotas,  and 
minimum  export  prices),  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  Rather,  the  test  focuses  on 
controls  over  the  export-related 
investment,  pricing,  and  output 
decision-making  process  at  the 
individual  firm  level.  See  Notice  of 
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Fmal  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Ukraine.  62  FR 
61754.  61757  (November  19.  1997); 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished,  from 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  62  FR  61276. 
61279  (November  17.  1997);  and  Sotice 
of  Prelimman'  Determination  of  Sales  at 
Less  Than  Fair  Value:  Honev  From  the 
People's  Republic  of  China.  60  FR 
14725.  14726  (March  20.  1995). 
To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Soles  at  Less  Than  Fair  Value  Sparklers 
from  the  People's  Republic  of  China.  56 
FR  20588  (Mav  6.  1991).  as  modified  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value  Silicon  Carbide  from 
the  People's  Republic  of  China.  59  FR 
22585  (May  2.  1994)  [Silicon  Carbide). 
Under  this  test,  the  Department  assigns 
separate  rates  in  NME  cases  only  if  an 
exporter  can  demonstrate  the  absence  of 
both  de  jure  and  de  facto  governmental 
control  over  its  export  activities.  See 
Silicon  Carbide  and  the  S'otice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  Furfur\i  Alcohol  From  the 
People's  Republic  of  China.  60  FR  22545 
(May  8.  1995)  {Furfuryl  Alcohol] 

1  Absence  of  De  jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  as.sociated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  anv  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

The  mandatory  respondents  have 
placed  on  the  record  a  number  of 
documents  to  demonstrate  the  absence 
of  de  jure  control,  including  their 
business  licenses,  and  the    Company 
Law  of  the  People's  Republic  of  China." 
Other  than  limiting  the  mandatory 
respondents'  operations  to  the  activities 
referenced  in  the  respective  licenses,  we 
noted  no  restrictive  stipulations 
associated  with  these  licenses.  In 
addition,  in  previous  cases,  the 
Department  has  analyzed  the  "Company 
Law  of  the  People's  Republic  of  China  " 
and  found  that  it  establishes  an  absence 
of  de  jure  control.  See,  e.g..  Sotice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 


Rollers  from  the  People's  Republic  of 
China.  60  FR  54472.  54474  (October  24, 
1995);  and  Furfuryl  Alcohol.  We  have 
no  information  in  this  proceeding  which 
would  cause  us  to  reconsider  this 
determination.  Therefore,  based  on  the 
foregoing,  we  have  preliminarily  found 
an  absence  of  de  jure  control. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  bv.  or  subject  to.  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements:  (3)  whether  the  respondent 
has  autonomv  from  the  government  in 
making  de<:isions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  With  regard  to  the  issue  of  de 
facto  control,  the  mandatory- 
respondents  have  reported  the 
following:  (1)  There  is  no  government 
participation  in  setting  export  prices;  (2) 
its  managers  have  authority  to  bind 
sales  contracts;  (3)  it  does  not  have  to 
notifv  anv  government  authorities  of  its 
management  selection:  and  (4)  there  are 
no  restrictions  on  the  use  of  its  export 
revenue  and  it  is  responsible  for 
financing  its  own  losses.  Additionally, 
the  mandatorv  respondents' 
(}uestionnaire  responses  do  not  suggest 
that  pricing  is  coordinated  among 
exporters  Furthermore,  our  analysis  of 
the  mandatory  respondents' 
questionnaire  responses  reveals  no  other 
information  indicating  governmental 
control  of  export  activities.  Therefore, 
based  on  the  information  provided,  we 
preliminarily  determine  that  there  is  an 
absence  of  de  facto  government  control 
over  the  mandatory  respondents'  export 
functions.  Consequently,  we 
preliminarily  determine  that  the 
mandatorv  respondents  have  met  the 
criteria  for  the  application  of  a  separate 
rate. 

Margins  for  Cooperative  Exporters  Not 
Selected 

For  those  exporters:  (1)  who 
submitted  a  timely  response  to  Section 
A  of  the  Department's  questionnaire,  but 
were  not  selected  as  mandatory 
respondents,  and  (2)  for  whom  the 
Section  A  response  indicates  that  the 
exporter  is  eligible  for  a  separate  rate, 
we  assigned  a  weighted-average  of  the 
rates  of  the  fully  analyzed  companies 
excluding  any  rates  that  were  zero,  de 


minimis  or  based  entirely  on  facts 
available.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Circular  Welded 
Carbon-Quality  Steel  Pipe  from  the 
People's  Republic  of  China.  67  FR  36570 
(May  24.  2002)  (Welded  Steel  Pipe]. 
Companies  receiving  this  rate  are 
identified  by  name  in  the  "Suspension 
of  Liquidation  "  section  of  this  notice. 

PRC-Wide  Rate 

In  all  NME  cases,  the  Department 
makes  a  rebuttable  presumption  that  all 
exporters  located  in  the  NME  country 
comprise  a  single  exporter  under 
common  government  control,  the  "NME 

entity  " 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide. such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use.  subject  to 
sections  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  As  explained 
above.  MOFTEC  and  some  exporters  of 
the  subject  merchandise  failed  to 
respond  to  the  Department's  request  for 
information.  The  failure  of  these 
exporters  to  respond  also  has 
significantly  impeded  this  proceeding. 
Thus,  pursuant  to  section  776(a)  of  the 
Act,  in  reaching  our  preliminary 
determination,  we  have  based  the  PRG- 
wide  rate  on  adverse  facts  available. 

In  applying  facts  otherwise  available, 
section  776(b)  of  the  Act  provides  that, 
if  the  Department  finds  that  an 
interested  party  "has  failed  to  cooperate 
bv  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information." 
the  Department  may  use  information 
that  is  adverse  to  the  interests  of  that 
party  as  facts  otherwise  available. 
Adverse  inferences  are  appropriate  "to 
ensure  that  the  party  does  not  obtain  a 
more  favorable  result  by  failing  to 
cooperate  than  if  it  had  cooperated 
fully.  "  See  Statement  of  Administrative 
Action  (SAA)  accompanying  the  URAA, 
H.R.  Doc.  No.  316.  103d  Cong.,  2d 
Session  at  870  (1994).  Furthermore, 
"affirmative  evidence  of  bad  faith  on  the 
part  of  the  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference."  See  Antidumping 
Duties:  Countervailing  Duties:  Final 
Rule.  62  FR  27296.  27340  (May  19. 
1997).  The  complete  failure  of  these 
exporters  to  respond  to  the 
Department's  requests  for  information 
constitutes  a  failure  to  cooperate  to  the 
best  of  their  ability. 
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An  adverse  inference  may  include 
reliance  on  information  derived  from 
the  petition,  the  final  determination  in 
the  investigation,  any  previous  review, 
or  any  other  information  placed  on  the 
record.  See  section  776(b)  of  the  Act. 
However,  section  776(c)  of  the  Act 
provides  that,  when  the  Department 
relies  on  secondary  information  rather 
than  on  information  obtained  in  the 
course  of  an  investigation  or  review,  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  The  SAA 
states  that  the  independent  sources  may 
include  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation  or  review.  See  SAA  at  870. 
The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  Id.  As 
noted  in  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
from  Japan,  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  fapan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  57391. 
57392  (November  6,  1996),  to 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 

For  our  preliminary  determination,  as 
adverse  facts  available,  we  have  used  as 
the  PRC-wide  rate  the  highest 
recalculated  dumping  margin  from  the 
petition  (see  below).  In  the  petition,  for 
the  normal  value  calculation,  the 
petitioner  based  the  factors  of 
production,  as  defined  by  section 
773(c)(3)  of  the  Act,  on  the  quantities  of 
inputs  used  to  produce  four 
representative  ball  bearings  (62D1-2RS, 
6201ZZ,  6203-2RS,  and  6203ZZ) 
reported  by  one  of  its  major  member 
companies.  The  petitioner  used  the 
actual  usage  rates  of  a  U.S.  production 
facility  in  accordance  with  19  CFR  § 
351.202(b)(7)(B)  because  information  on 
actual  usage  rates  of  representative 
Chinese  bearing  producers  is  not 
reasonably  available  to  the  petitioner. 
The  petitioner  based  export  price  (EP) 
on  price  lists  and  quotes  of  four 
representative  sample  products  from 
Chinese  distributors  of  Chinese  ball 
bearings  and  U.S.  distributors  of 
Chinese  ball  bearings  for  the  period 
October  to  December  2001.  For  further 
discussion,  see  Initiation  Notice. 

To  corroborate  the  petitioner's  EP 
calculations,  we  compared  the  prices  in 


the  petition  to  the  average  unit  values 
from  import  statistics  released  by  the 
Census  Bureau.  To  corroborate  the 
petitioner's  NV  calculations,  we 
compared  the  petitioner's  factor 
consumption  and  surrogate  value  data 
for  those  same  four  products  to  the  data 
reported  by  the  respondents  for  the  most 
significant  factors  (steel,  factory 
overhead,  and  selling,  general,  and 
administrative  expenses),  and  the 
surrogate  values  for  these  factors  in  the 
petition  to  the  values  selected  for  the 
preliminary  determination,  as  discussed 
below. 

Our  analysis  shows  that,  with  the 
exception  of  the  steel  value,  the 
petitioner's  data  was  either  reasonably 
close  to  the  data  submitted  by  the 
respondents  and  the  surrogate  values 
chosen  by  the  Department,  or 
conservative.  For  the  steel  value  we 
found  that  the  information  in  the 
petition  did  not  have  probative  value.  In 
valuing  the  steel  input,  petitioner  relied 
on  an  Indian  Harmonized  Tariff 
Schedule  (HTS)  category  for  finished 
bearing  parts,  not  unfinished  steel  used 
to  produce  bearings  parts.  Petitioner 
alleged  that  this  value  was  conservative 
because  it  was  lower  than  the  actual 
purchase  price  of  these  components  by 
certain  U.S.  producers.  In  contrast  to 
this  assertion,  the  record  of  this  case  is 
abundantly  clear  that  ball  bearing 
manufacturers  in  the  PRC  purchase 
unfinished  steel  to  make  finished 
bearing  parts.  The  steel  value  used  by 
petitioner  is  significantly  higher  than 
the  value  we  are  using  in  our 
calculations.  Thus,  we  find  that  this 
information  has  no  probative  value 
regarding  the  normal  value  of  the 
subject  merchandise.  Therefore,  we 
recalculated  the  petition  margins  using 
other  steel  factor  values  on  the  record. 
The  recalculated  petition  margins  range 
from  6.00  to  59.30  percent.  For  a  more 
detailed  discussion,  see  Memorandum 
From  David  Salkeld  to  fames  Terpstra 
Re:  Corroboration  of  Secondary^ 
Information  dated  October  1.  2002.  on 
file  in  the  CRU. 

Fair  Value  Comparison 

To  determine  whether  the  mandatory 
respondents'  sales  of  ball  bearings  to 
customers  in  the  United  States  were 
made  at  LTFV.  we  compared  EP  or 
constructed  export  price  (CEP),  as 
appropriate,  to  NV.  calculated  using  our 
NME  methodology,  as  described  in  the 
"Export  Price  and  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice  below.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs  or 
CEPs. 


Export  Price  and  Constructed  Export 
Price 

During  the  POL  of  the  three 
mandatory  respondents.  Peer  and 
Wanxiang  made  only  CEP  sales,  while 
Cixing  made  both  EP  and  CEP  sales 
during  the  POL  In  accordance  with 
section  772(a)  of  the  Act.  for  Cixing,  we 
used  EP  where  the  subject  merchandise 
was  sold  directly  to  unaffiliated 
customers  in  the  United  States  prior  to 
importation.  As  explained  below,  for 
Peer.  Wanxiang.  and  Cixing.  we  used 
CEP,  w'here  appropriate. 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Act.  Specifically, 
we  calculated  Cixing's  EP  based  on  the 
FOB,  CIF,  or  C&F  prices  charged  to  the 
first  unaffiliated  customer  for 
exportation  to  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  (gross  unit  price)  for 
foreign  inland  freight,  brokerage  and 
handling,  international  freight,  domestic 
inland  insurance,  and  marine  insurance. 
Where  foreign  inland  freight,  marine 
insurance,  domestic  inland  insurance, 
and  brokerage  and  handling  were 
provided  by  NME  companies,  we  used 
surrogate  values  from  India  to  value 
these  expenses  [see  Factors  of 
Production  Valuation  Memorandum 
dated  October  1.  2002.  on  file  in  the 
CRU). 

For  Peer.  Wanxiang.  and  Cixing. 
where  appropriate,  we  used  CEP  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  first  sales  to 
unaffiliated  purchasers  were  made  after 
importation.  We  calculated  CEP  based 
on  packed  prices  from  the  U.S.  affiliate's 
warehouse  to  the  first  unaffiliated 
purchaser  in  the  United  States.  We 
made  the  following  deductions  from  the 
starting  price  (gross  unit  price),  where 
applicable:  discounts  and  rebates, 
foreign  inland  freight  and  brokerage  and 
handling,  international  (ocean)  freight, 
marine  insurance.  U.S.  customs  duty. 
U.S.  brokerage  and  handling  expenses, 
and  U.S.  movement  expenses.  In 
accordance  with  section  772(d)(1)  of  the 
Act.  we  deducted  from  CEP  direct  and 
indirect  selling  expenses  [i.e.. 
commissions,  credit  and  indirect  selling 
expenses)  that  were  associated  with  the 
respondents'  economic  activities 
occurring  in  the  United  States.  For  Peer, 
we  also  deducted  further  manufacturing 
and  re-packing  costs.  See  sections  772(c) 
and  (d)  of  the  Act. 

To  calculate  foreign  inland  freight 
expenses,  we  multiplied  the  reported 
distance  from  the  plant  to  the  port  of 
exit  by  a  surrogate  rail  or  truck  rate  from 
India.  Because  U.S.  customs  duty, 
brokerage  and  handling  expenses,  credit 
expenses,  and  selling  expenses  are 
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mdrket-economy  costs  incurred  in  U.S. 
dollars,  we  used  actual  costs  rather  than 
surrogate  values  for  these  deductions  to 
gross  unit  price. 

Normal  Value 

1.  Surrogate  Countn,' 

Section  773(c)(4)  of  the  Act  requires 
that  the  Department  value  the  NME 
producers'  factors  of  production,  to  the 
extent  possible,  on  the  prices  or  costs  of 
factors  of  production  in  one  or  more 
market  economy  countries  that  are  1 )  at 
a  level  of  economic  development 
comparable  to  that  of  the  NME  countrv: 
and  2)  significant  producers  of 
comparable  merchandise.  The 
Department's  Office  of  Policy  initially 
identified  five  countries  that  are  at  a 
level  of  economic  development 
comparable  to  the  PRC  in  terms  of  per 
capita  GNP  and  the  national  distribution 
of  labor.  Those  countries  are  India. 
Pakistan.  Indonesia.  Sri  Lanka  and  the 
Philippines  (see  the  [une  13.  2002. 
memorandum  from  leffrey  May  to 
Melissa  Skinner).  According  to  the 
information  available  on  the  record,  w^e 
have  determined  that  India  meets  the 
statutorv  requirements  for  an 
appropriate  surrogate  country  for  the 
PRC  and  is  the  largest  producer,  among 
the  countries  listed  above,  of  like 
merchandise.  In  addition,  for  most 
factors  of  production.  India  has 
quantifiable,  contemporaneous,  and 
publiclv  available  data  Therefore,  for 
purposes  of  the  preliminary 
determination,  vve  have  selected  India 
as  the  surrogate  country,  based  on  the 
quality  and  contemporaneitv  of  the 
currently  available  data.  Accordingly, 
we  have  calculated  NV  using  Indian 
values  for  the  PRC  producers'  factors  of 
production,  except,  as  noted  below,  in 
certain  instances  where  an  input  was 
sourced  from  a  market  economy  and 
paid  for  in  a  market  economy  currency. 
We  have  obtained  and  relied  upon 
publiclv  available  information  wherever 
possible. 

2.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act.  we  calculated  NV  based  on 
factors  of  production  reported  by  the 
companies  in  the  PRC  who  produced 
ball  bearings  for  the  exporters  who  sold 
ball  bearings  to  the  United  States  during 
the  POI.  Factors  of  production  include: 
(1)  hours  of  labor  required;  (2)  quantities 
of  raw  materials  employed;  (3)  amounts 
of  energy  and  other  utilities  consumed; 
and  (4)  representative  capital  costs.  See 
section  773(c)  of  the  Act.  To  calculate 
NV.  the  reported  unit  factor  quantities 
were  multiplied  by  publicly  available 
Indian  values,  where  possible. 


In  selecting  the  surrogate  values,  we 
considered  the  quality,  specificity,  and 
cimtemporaneity  of  the  surrogate  values. 
For  those  values  not  contemporaneous 
with  the  POI.  we  adjusted  the  values  to 
account  for  inflation  using  wholesale 
price  indices  published  in  the 
international  Monetary  Fund's 
International  Financial  Statistics.  As 
appropriate,  we  included  freight  costs  in 
input  prices  to  make  them  delivered 
prices.  Specifically,  we  added  to  the 
surrogate  values  a  surrogate  freight  cost 
using  the  shorter  of  the  reported 
distance  from  the  domestic  supplier  to 
the  factory  or  the  distance  from  the 
nearest  seaport  to  the  factory.  This 
adjustment  is  in  accordance  with  the 
C'ourt  of  Appeals  for  the  Federal 
Circuit's  decision  in  Sigma  Corp.  v. 
( 'nited  States.  117  F.  3d  1401  (Fed.  Cir.  ' 
1997). 

We  valued  material  inputs  and 
packing  materials  (including  steel  bar. 
steel  tube,  steel  balls,  steel  sheets,  steel 
plates,  grease,  paper  boxes,  plastic  bags, 
tape,  and  pallets)  using  values  from  the 
appropriate  Harmonized  Tariff  Schedule 
(HTS)  number  for  contemporaneous 
Indian  imports  statistics  reported  in  the 
Indian  Import  Statistics.  In  accordance 
with  the  Department's  practice,  we  used 
export  values  to  calculate  NV  when 
import  values  for  like  products  were  not 
available.  See  Sebacic  Acid  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Adnunistrative  Review.  64  FR  69503 
(December  13,  1999), 

Certain  producers  in  this  investigation 
purchased  material  inputs  from  market 
economy  suppliers  and  paid  for  the 
inputs  with  market  economy  currency. 
In  accordance  with  19  CFR 
351.408(c)(1).  we  generally  valued  these 
material  inputs  using  the  actual  price 
reported.  However,  consistent  with 
Department  practice  concerning 
subsidized  inputs,  we  have  not  used  the 
actual  prices  paid  by  PRC  producers  of 
material  inputs  which  we  have  reason  to 
believe  or  suspect  are  subsidized. 
Instead,  we  have  relied  on  surrogate 
values.  See  Tapered  Roller  Bearings  and 
Parts  Thereof.  Finished  and  Unfinished 
from  the  People's  Republic  of  China: 
Preliminary  Results  of  2000-2001 
Administrative  Review.  Partial 
Rescission  of  Review,  and  Notice  of 
Intent  to  Revoke  Order  In  Part  { TRB 
Review),  67  FR  45451.  45454  (July  9. 
2002).  See  also  Calculation  Memoranda 
for  Peer.  Wanxiang.  and  Cixing,  on  file 
in  the  CRU.  dated  October  1.  2002.  for 
further  discussion  of  company-specific 
issues. 

As  appropriate,  for  these  imported 
materials,  we  calculated  PRC  brokerage 
and  inland  freight  from  the  port  to  the 


factory  using  surrogate  rates  from  India. 
We  valued  the  remaining  factors  using 
publicly  available  information  from 
India.  Where  a  producer  did  not  report 
the  distance  between  the  material 
supplier  and  the  factory,  as  facts 
available,  we  used  either  the  distance  to 
the  nearest  seaport  (if  an  import  value 
was  used  as  the  surrogate  value  for  the 
factor)  or  the  farthest  distance  reported 
for  a  supplier,  as  facts  available. 

In  addition,  certain  producers  used 
market  economy  carriers  to  ship  subject 
merchandise  to  the  United  States. 
Because  the  majority  of  their  shipments 
were  provided  by  market  economy 
entities  and  the  entities  were  paid  in 
market  economy  currencies,  we  applied 
the  market  economy  price  for  these 
transactions  to  calculate  all  ocean 
freight  expenses,  in  accordance  with  19 
CFR  351.408(a)(1), 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351, 408(c)(3), 

To  value  electricity,  we  calculated  our 
surrogate  value  for  electricity  based  on 
electricity  rate  data  from  the  Energy 
Data  Directory  &■  Yearbook  (1999/2000) 
published  by  Tata  Energy  Research 
Institute. 

To  value  truck  freight  rates,  we  used 
a  collection  of  seventeen  November 
1999  price  quotes  from  six  different 
Indian  trucking  companies  which  were 
obtained  by  the  Department  in  India  and 
used  in  the  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Bulk  Aspirin 
from  the  People's  Republic  of  China.  65 
FR  33805  (May  25,  2000),  We  valued 
rail  freight  using  the  average  of  two 
November  1999  rail  freight  price  quotes 
for  domestic  bearing  quality  steel 
shipments  within  India,  These  quotes 
were  obtained  by  the  Department  from 
two  Indian  rail  freight  transporters.  See 
id.  See  also.  TRB  Review.  67  FR  at 
45454-5, 

We  based  our  calculation  of  selling, 
general  and  administrative  (SG&A) 
expenses,  overhead,  and  profit  on  the 
2001  aimual  reports  of  five  Indian 
bearings  producers. 

For  a  complete  analysis  of  surrogate 
values  used  in  the  preliminary 
determination,  see  the  Factors  of 
Production  Valuation  Memorandum, 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  U.S, 
Customs  Service  (Customs  Service)  to 
suspend  liquidation  of  all  entries  of  ball 
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bearings  from  the  PRC,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  on 
which  this  notice  is  pubhshed  in  the 
Federal  Register.  In  addition,  we  are 
instructing  the  Customs  Service  to 


require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the  EP 
or  CEP,  as  indicated  in  the  chart  below. 
These  instructions  suspending 


liquidation  will  remain  in  effect  until 
further  notice. 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  POI; 


Manufacturer/exporter 


Weighted-Average 
Margin  (percent) 


Xinchang  Peer  Bearing  Company  Ltd 

Wanxiang  Group  Corporation 

CW  Bearings  USA,  Inc.  and  Ningbo  Cixing  Group  Corp 

B&R  Bearing  Co 

Changshan  Import  &  Export  Company,  Ltd 

Changztiou  Daya  Import  and  Export  Corporation  Limited  

China  Huanchi  Bearing  Group  Corp,  AND  Ningbo  Huanchi  Import  &  Export  Co,  Ltd 

Ctiina  National  Automobile  Industry  Guizhou  Import  &  Export  Corp 

China  National  Machinery  &  Equipment  Import  &  Export  Wuxi  Co.,  Ltd 

Chongqing  Changjiang  Bearing  Industrial  Corporation 

CSC  Bearing  Company  Limited  

Dongguan  TR  Bearing  Corporation,  Ltd 

Fujian  Nanan  Fushan  Hardware  Machinery  Electric  Co.,  Ltd 

Guangdong  Agricultural  Machinery  Import  &  Export  Company  

Harbin  Bearing  Group  AND  Heilongjiang  Machinery  and  Equipment  Import  and  Export  Corporation  

JIangsu  CTD  Imports  &  Exports  Co.,  Ltd 

JIangsu  General  Ball  &  Roller  Co.,  Ltd 

JIangsu  Hongye  Intl.  Group  Industrial  Development  Co.,  Ltd 

JInrun  Group  Ltd,  Halning  

NIngtK)  Clxl  Import  Export  Co 

Ningbo  Economic  and  Technological  Development  Zone  AND  TIansheng  Bearing  Co,  Ltd  AND  TSB  Group  USA  Inc. 

AND  TSB  Bearing  Group  America,  Co.  (TSB  Group) 

Ningbo  General  Bearing  Co,,  Ltd 

Ningbo  JInpeng  Bearing  Co.,  Ltd.  AND  Ningbo  Mikasa  Bearing  Co.  Ltd.  AND  Ningbo  Cizhuang  Bearing  Co  Tahsleh 

Development  Zone 

Ningbo  MOS  Group  Corporation,  Ltd 

Norin  Optecti  Co.,  Ltd 

Premier  Bearing  &  Equipment,  Ltd 

Sapporo  Precision  lnc./Shanghal  Precision  Bearing  Co.,  Ltd 

Shaanxl  Machinery  &  Equipment  Import  &  Export  Corp 

Shandong  Machinery  Import  &  Export  Group  Corp 

Shanghai  Bearing  (Group)  Company  Limited  

Shanghai  Foreign  Sen/ice  and  Economic  Cooperation  Co,  Ltd 

Shanghai  General  Pudong  Bearing  Co.,  Ltd 

Shanghai  Hydraulics  &  Pneumatics  Corp 

Shanghai  NanshI  Foreign  Economic  Cooperation  &  Trading  Co  .  Ltd 

Shanghai  SNZ  Bearings  Co.,  Ltd 

Shanghai  Zhong  Ding  l/E  Trading  Co.,  Ltd,  AND  Shanghai  Li  Chen  Bearings  

Shaoguan  Souttteast  Bearing  Co,  Ltd 

Sin  NanHwa  Bearings  Co,  Ltd.  AND  Sin  NanHwa  Co,  Ltd s 

TC  Bearing  Manufacturing  Co.  Ltd 

Wafangdian  Bearing  Company  Ltd 

Wholelucks  Industrial  Limited  

Wuxi  New-way  Machinery  Co,,  Ltd 

Zhejiang  Rolling  Bearing  Co,  Ltd 

Zhejiang  Shenlong  Bearing  Co.  Ltd 

Zhejiang  Wanbang  Industrial  Co.,  Ltd 

Zhejiang  Xinchang  Xinzhou  Industrial  Co,  Ltd 

Zhejiang  Xinchun  Bearing  Co.  Ltd 

Zhejiang  ZITIC  Import  &  Export  Co,  Ltd 

PRC-WideRate  


239 
39  93 
32  69 
22  99 
22  99 
22,99 
22  99 
22.99 
22  99 
22  99 
22  99 
22.99 
22  99 
22  99 
22.99 
22  99 
22  99 
22.99 
22  99 
22  99 

22  99 
22.99 

22  99 
22.99 
22.99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
22  99 
59  30 


Disclosure 

In  accordance  with  19  CFR 
351.224(b),  the  Department  will  disclose 
the  calculations  perfonned  in  the 
preliminary  determination  to  interested 
parties  within  five  days  of  the  date  of 
publication  of  this  notice. 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of  ball 


bearings  from  the  PRC  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S,  industry. 

Public  Comment 

In  accordance  with  19  CFR 
351,301(c)(3)(i),  interested  parties  may 
submit  publicly  available  information  to 
value  the  factors  of  production  for 
purposes  of  the  final  determination 
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within  30  days  after  the  date  of 
publication  of  this  preliminan 
determination.  Case  briefs  or  other 
written  comments  must  be  submitted  to 
the  Assistant  Secretar\'  for  Import 
Administration  no  later  than  one  week 
after  issuance  of  the  verification  report. 
Rebuttal  briefs,  whose  content  is  limited 
to  the  issues  raised  in  the  case  briefs, 
must  be  filed  within  five  days  after  the 
deadline  for  the  submission  of  case 
briefs.  A  list  of  authorities  used,  a  table 
of  contents,  and  an  executive  summary 
of  issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes.  Further, 
we  request  that  parties  submitting  briefs 
and  rebuttal  briefs  provide  the 
Department  with  a  copy  of  the  public 
version  of  such  briefs  on  diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
(jpportunitv  to  comment  on  arguments 
rai.sed  in  case  or  rebuttal  briefs  If  a 
request  for  a  hearing  is  made,  we  will 
tentativelv  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  in  a  hearing 
if  one  is  requested,  must  submit  a 
written  retjuest  to  the  .\ssistant 
Secretary  for  Import  .Administration. 
U.S.  Department  of  Commerce,  Room 
1870,  within  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed  .At  the 
hearing,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  See 
19  CFR  3*1 1  310(c)   The  Department  will 
make  its  final  determination  no  later 
than  135  days  after  the  date  of 
publication  of  this  preliminary 
determination 

This  determination  is  issued  and 
published  in  accordanc:e  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dalfd.  0(  ti.bpr  1.  2002 
Faryar  Shinead. 
Assistant  Secretory  for  Import 
Administration. 
|FR  Dor  02-26114  Filed  10-11-02;  8:4.5  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

lA-580-«39] 

Polyester  Staple  Fiber  from  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

SUMMARY:  On  lune  7,  2002,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  polyester  staple  fiber  from  Korea. 
The  period  of  review  is  November  8. 
1999,  through  April  30.  2001.  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 
Based  on  our  analysis  of  the  comments 
received  and  an  examination  of  our 
calculations,  we  have  made  certain 
changes  for  the  final  results.  The  final 
weighted-average  dumping  margins  for 
the  seven  manufacturer/exporters  are 
listed  below  in  the  "Final  Results  of  the 
Rc\  iew  "  section  of  this  notice. 
EFFECTIVE  DATE:  October  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Andrew  McAllister  or  (arrod  Goldfeder, 
Import  Administration.  International 
Trade  .Administration.  U.S.  Department 
of  Ciommerce.  14th  Street  and 
Constitution  Avenue.  NW,  Washington. 
DC  20230:  telephone:  (2021  482-1174.  or 
(202)  482-0189.  respective! v. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
.Agre-ements  Act.  In  addition,  unless 
otherwise  indicated,  all  citati(jns  to  the 
Department  of  Commerc:e's  ("the 
Department")  regulations  are  to  19  CFR 
part  351  (April  2001). 

Background 

Since  the  publication  of  the 
preliminary  results  in  this  review  {see 
Certain  Polvester  Staple  Fiber  from 
Korea  Preliminary  Results  oj 
Anticiumpmg  Dutv  Administrative 
Review,  67  FR  39350  dune  7.  2002) 
["Preliminan'  Results"]],  the  following 
events  have  occurred: 

We  invited  parties  to  comment  on  the 
preliminary  results  of  the  review.  On 


July  17.  2002.  E.I.  DuPont  de  Nemours, 
Inc.,  Arteva  Specialties  S.a.r.l.,  d/b/a 
KoSa,  Wellman,  Inc..  and 
Intercontinental  Polymers,  Inc., 
(collectively  "the  petitioners"),  and 
Estal  Industry  Co.,  Ltd.  ("Estal").  Keon 
Baek  Co.,  Ltd.  ("Keon  Baek"),  Mijung 
Ind..  Co..  Ltd.  ("Mijung").  Sam  Young 
Synthetics  Co.,  Ltd.  ("Sam Young"). 
Stein  Fibers.  Ltd.  ("Stein  Fibers"),  and 
Sunglim  Co.,  Ltd.  ("Sunglim")  filed  case 
briefs.  On  July  24,  2002,  the  above- 
mentioned  parties  and  Huvis 
Corporation  ("Huvis")  filed  rebuttal 
briefs. 

Scope  of  the  Order 

For  the  purposes  of  this  order,  the 
product  covered  is  certain  polyester 
staple  fiber  ("PSF").  PSF  is  defined  as 
synthetic  staple  fibers,  not  carded, 
combed  or  otherwise  processed  for 
spinning,  of  polyesters  measuring  3.3 
decitex  (3  denier,  inclusive)  or  more  in 
diameter.  This  merchandise  is  cut  to 
lengths  varv'ing  from  one  inch  (25  mm) 
to  five  inches  (127  mm).  The 
merchandise  subject  to  this  order  may 
be  coated,  usually  with  a  silicon  or 
other  finish,  or  not  coated.  PSF  is 
generally  used  as  stuffing  in  sleeping 
bags,  mattresses,  ski  jackets,  comforters, 
cushions,  pillows,  and  furniture. 
Merchandise  of  less  than  3.3  decitex 
(less  than  3  denier)  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
of  the  L'nited  States  ("HTSUS")  at 
subheading  5503.20.00.20  is  specifically 
excluded  from  this  order.  Also 
specifically  e.xcluded  from  this  order  are 
polyester  staple  fibers  of  10  to  18  denier 
that  are  cut  to  lengths  of  6  to  8  inches 
(fibers  used  in  the  manufacture  of 
carpeting).  In  addition,  low-melt  PSF  is 
excluded  from  this  order.  Low-melt  PSF 
is  defined  as  a  bi-component  fiber  with 
an  outer  sheath  that  melts  at  a 
significantly  lower  temperature  than  its 
inner  core. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the  HTSUS  at 
subheadings  5503.20.00.45  and 
5503.20.00.65.'  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  order  is  dispositive. 

Period  of  Review 

The  period  of  review  ("POR")  is 
November  8,  1999,  through  April  30, 
2001. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PSF 
from  Korea  to  the  United  States  were 


Tlli'sr  lirSl  .S  mi[iil)rr^  ti.iM'  bciMi  rcviM'd  lo 
ri'flcfl  (Ji.uim^s  III  Ihf  HT.SIS  mihiiIiits  at  the  suffix 
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made  at  less  than  normal  value,  we 
compared  export  price  ("EP")  to  normal 
value  ("NV").  Our  calculations  followed 
the  methodologies  described  in  the 
Preliminary  Results,  except  as  noted 
below  and  in  each  individual 
respondent's  calculation  memorandum, 
dated  October  7,  2002,  which  is  on  file 
in  the  Import  Administration's  Central 
Records  Unit  ("CRU"),  Room  B-099  of 
the  main  Department  of  Commerce 
building. 

Export  Price 

We  used  EP  as  defined  in  section 
772(a)  of  the  Act.  We  calculated  EP 
based  on  the  same  methodologies 
described  in  the  Preliminary  Results. 

Normal  Value 

We  used  the  same  methodology  as 
that  described  in  the  Preliminary 
Results  to  determine  the  cost  of 
production  ("COP"),  whether 
comparison  market  sales  were  at  prices 
below  the  COP,  and  the  NV. 

Changes  from  the  Preliminary  Results 

In  the  Preliminary  Results,  we 
miscalculated  the  per-unit  assessment 
rates  of  Huvis,  Keon  Baek,  Mijung,  and 
Sam  Young.  This  error  has  been 
corrected  in  these  final  results.  Also,  for 
all  respondents,  we  have  added 
programming  language  to  determine 
whether  the  importer-specific  duty 
assessment  rates  were  de  mimimis  (i.e., 
less  than  0.50  percent). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandimi"  from  Richard 
W.  Moreland,  Deputy  Assistant 
Secretary,  Import  Administration  to 
Faryar  Shirzad,  Assistant  Secretary, 
Import  Administration,  dated  October  7. 
2002  ("Decision  Memorandum"),  which 
is  hereby  adopted  by  this  notice. 
Attached  to  this  notice  as  an  appendix 
is  a  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded 
in  the  Decision  Memorandum.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 
corresponding  reconmiendations  in  this 
public  memorandum  which  is  on  file  in 
the  Department's  CRU.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/fm/ 
frnhome.htm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  the  Review 

We  determine  that  the  following 
percentage  margins  exist  for  the  period 


November  8,  1999,  through  April  30, 
2001: 


Exporler/manutacturer 


Weighted-average 
margin  percentage 


Daeyang  Industrial  Co., 

Ltd 

1.39 

Estal  Industry  Co.,  Ltd.  ... 

0.20  (de  minimis) 

Huvis  Corporation  

3.37 

Keon  Baek  Co.,  Ltd 

0.31  (de  minimis) 

Mijung  Ind.,  Co.,  Ltd 

1.00 

Sam  Young  Synthetics 

Co.,  Ltd 

0.75 

Sunglim  Co.,  Ltd 

0.61 

Assessment  Rates 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212fb)(l),  we  have  calculated  an 
exporter/importer  (or  customer)-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
these  final  results  of  review.  We  will 
direct  the  Customs  Service  to  assess  the 
resulting  assessment  rates  against  each 
of  the  importer's/customer's  entries 
during  the  review  period. 

We  nave  calculated  importer-specific 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  examined  and  dividing  this 
amount  by  the  total  quantity  of  those 
sales.  To  determine  whether  the  duty 
assessment  rates  were  de  minimis,  in 
accordance  with  the  requirement  set 
forth  in  19  CFR  351.106(c)(2).  we 
calculated  importer-specific  ad  valorem 
rates  based  on  the  EPs. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  established 
above  in  the  "Final  Results  of  Review" 
section,  except  if  the  rate  is  less  than 
0.50  percent,  and  therefore,  de  minimis 
within  the  meaning  of  19  CFR 
351.106(c)(1),  in  which  case  the  cash 
deposit  rate  will  be  zero:  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less  than  fair 


value  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  11.35 
percent,  the  "All  Others"  rate  made 
effective  by  the  less-than-fair-value 
investigation.  These  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  the 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  of  the  Act  and  19  CFR 
351.221(b)(5). 

Dated:  October  7.  2002. 

Faryar  Shirzad, 

.■\ssistant  Spcrftary  for  Import 
Administration. 

APPENDIX  I 

List  of  Comments  in  the  Issues  and 
Decision  Memorandum 

Comment  1:  De  Minimis  Threshold 

Comment  2:  Treatment  of  Sales  Above 

Normal  Value 

Comment  3:  Imposition  of  Margins  and 

Injury  to  the  Domestic  Injury 

Comment  4:  Individual-Rate  Duty 

Drawback  Scheme 

Comment  5;  Fixed-Rate  Duty  Drawback 

Scheme 

Comment  6;  Treatment  of  Disqualified 

Duty  Drawback  Benefits 

Comment  7:  Sunglim  G&A  and 

Financial  Expense  Ratios 

Comment  8:  Sunglim  Foreign  Movement 

Charges 

Comment  9:  Estal  U.S.  Credit  Expense 

Comment  10:  Estal  General  and 

Administrative  Expenses 

Comment  11:  Estal  Financial  Expenses 

Comment  12:  Huvis  Home  Market  Sales 

in  U.S.  Dollars 

Comment  13:  Huvis  Matching  Criteria 

Comment  14:  Huvis  G&A  Expense  Ratio 

Comment  15:  Mijung  G&A  Expenses 

|FR  Doc.  02-26179  Filed  10-11-02.  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-475-8221 

Final  Results  of  Antidumping 
Administrative  Review:  Stainless  Steel 
Plate  in  Coils  From  Italy 

AGENCY:  Import  .administration. 
International  Trade  Administration. 
U.S.  Department  of  Clommerce. 
ACTION:  Notice  of  Final  Results  in  the 
.Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Plate  in  Coils 
from  Italy. 

SUMMARY:  In  response  to  a  request  from 
ThyssenKrupp  Acciai  Speciali  Terni 
S.p.A  (■■TIC\ST")  and  Thvs.senKrupp 
AST  USA,  Inc.  CTKASTtllSA-),  the  U.S. 
Department  of  Commerce 
("Department")  is  conducting  an 
administrative  review  of  the 
•antidumping  dutv  order  on  stainless 
steel  plate  in  coils  ("SSPC")  from  Italv 
for  the  period  Mav  1 .  2000  through 
April  30.  2001. 

We  received  no  comments  on  the 
preliminarv  results,  and  we  have  made 
no  changes  in  our  analysis.  Therefore, 
the  final  results  do  not  differ  from  the 
preliminary  results.  The  final  weighted- 
average  dumping  margin  for  the 
reviewed  firm  is  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  October  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Bailey  or  Robert  Boiling, 
Enforcement  Group  III.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue. 
NW.,  Washington,  DC;  202J0;  telephone: 
202^82-1 102,  or  202-482-34.34. 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  .\ct  of  1930.  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ( "URAA ').  In  addition, 
unless  otherwise  indic;ated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (2001). 

Background 

On  June  10.  2002.  the  Department 
published  in  the  Federal  Register  (67 
FR  39677)  the  preliminarv  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  Italy 


{•'Preliminary  Results").  We  invited 
parties  to  comment  on  our  preliminary 
results  of  review  No  party  submitted 
comments  on  our  preliminary  results. 
We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751  (a)  of  the  Act. 

Scope  of  Review 

For  purposes  of  this  administrative 
review,  the  product  covered  is  certain 
stainless  steel  plate  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight.  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
plate  products  are  flat-rolled  products. 
254  mm  or  over  in  width  and  4.75  mm 
or  more  in  thickness,  in  coils,  and 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subjec^t  plate  may  also  be  further 
processed  (e.g..  cold-rolled,  polished, 
etc.)  provided  that  it  maintains  the 
specified  dimensions  of  plate  following 
such  processing.  E.xcluded  from  the 
scope  of  this  petition  are  the  following: 
(1)  Plate  not  in  coils,  (2)  plate  that  is  not 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled,  (3)  sheet 
and  strip,  and  (4)  flat  bars.  In  addition, 
certain  cold-rolled  stainless  steel  plate 
in  coils  is  also  excluded  from  the  scope 
of  these  orders.  The  excluded  cold- 
rolled  stainless  steel  plate  in  coils  is 
defined  as  that  merchandise  which 
meets  the  physical  characteristics 
described  above  that  has  undergone  a 
cold-reduction  process  that  reduced  the 
thickness  of  the  steel  by  25  percent  or 
more,  and  has  been  annealed  and 
pickled  after  this  cold  reduction 
process. 

The  merchandise  subject  to  this 
review  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
L'nited  States  (HTS)  at  subheadings; 
7219110030, 7219110060.  7219120005, 
7219120020. 7219120025,  7219120050, 
7219120055.  7219120065. 7219120070, 
7219120080,  7219310010, 7219900010, 
7219900020.  7219900025. 7219900060, 
7219900080, 7220110000.  7220201010, 
7220201015,  7220201060,  7220201080. 
7220206005.  7220206010,  7220206015, 
7220206060,  7220206080,  7220900010. 
7220900015.  7220900060.  and 
7220900080.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Cu.stoms  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Analysis  of  Comments  Received 

Because  no  interested  party  submitted 
comments,  the  Department  hereby 
adopts  all  findings  from  the  Preliminan,- 
Results  in  these  final  results. 


Final  Results  of  Review 

We  determine  that  the  following 
percentage  margin  exists  for  the  period 
May  1,  2000,  through  April  30.  2001: 


Producer/Manutacturer/Exporter 


WeJgtited- 

Average 

Margin 

(percent) 


TKAST 


0.00 


The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  In  accordance  with  19  CFR 
351.212(b),  we  have  calculated  exporter/ 
importer-specific  assessment  rates.  We 
divided  the  total  dumping  margins  for 
the  reviewed  sales  by  the  entered 
quantity  of  those  reviewed  sales  for 
TKASf.  We  will  direct  the  Customs 
Service  to  assess  the  resulting 
percentage  margins  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period  (see  19  CFR 
351.212(b)(1)). 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  stainless  steel  plate  in  coils  from  Italy 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(l)of  the  Act:  (1)  The  cash  deposit 
rate  for  TKAST  will  be  the  rate  shown 
above:  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous 
reviews  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  the  "all 
others"  rate,  which  is  48.80  percent. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
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responsibility  under  19  CFR  unchanged  from  the  Preliminary  most  common  size  for  such  products  is 

351.402(fl(2l  to  file  a  certificate  Results.  For  information  on  the  subsidy  5.5  millimeters  or  0.217  inches  in 

regarding  the  reimbursement  of  rate  for  the  reviewed  company,  see  the  diameter,  which  represents  the  smallest 

antidumping  duties  prior  to  liquidation  "Final  Results  of  Review"  section  of  this  size  that  normally  is  produced  on  a 

of  the  relevant  entries  during  this  notice.  rolling  mill  and  is  the  size  that  most 

review  period.  Failure  to  comply  with  EFFECTIVE  DATE:  October  15,  2002.  wire  drawing  machines  are  set  up  to 

this  requirement  could  result  in  the  p^^  FURTHER  INFORMATION  CONTACT'  draw.  The  range  of  SSWR  sizes 

Secretary's  presumption  that  Carrie  Farley  at  (202)  482-0395  or  Eric  normally  sold  in  the  United  States  is 

reimbursement  of  the  antidumping  B  Grevnolds  at  (202)  482-6071  Office  between  0.20  inches  and  1.312  inches  in 

duties  occurred  and  the  subsequent  ^j  AD/CVD  Enforcement  VI  Group  II  diameter.  Two  stainless  steel  grades 

assessment  of  double  antidumping  ^^         Administration,  International '  SF20T  and  K-M35FL  are  excluded  from 

'^Hjif.^-      ,,        ,                               .    .  Trade  Administration,  U.S.  Department  the  scope  of  the  investigation.  The 

This  notice  dso  serves  as  a  reramder  ^^  Commerce.  Room  4012.  14th  Street  percentages  of  chemica  makeup  for  the 

to  parties  subject  o  administrative                      Constitution  Avenue.  NW..  ^^^^l^^ed  grades  are  as  follows: 

protective  orders  (  APOs  )  of  their  Washington.  DC  20230.  SF20T: 

responsibility  concerning  the  return  or  ^  Carbon o  o.t  max 

destruction  of  proprietary  information  SUPPLEMENTARY  INFORMATION:  Manganese  2.00  max 

disclosed  under  APO  in  accordance  jy^g  Applicable  Statute  and  Regulations  Phosphorous              0  0.5  max 

with  19  CFR  351.305,  which  continues  ,,  ,  ,         ....         .     ,,  Sulfur o  15  max 

to  govern  business  proprietary  ^^l^^^  otherwise  indicated,  all  silicon i  oo  max 

information  in  this  segment  of  the  citations  to  the  statute  are  references  to  Chromium HZ^'f'' 

proceeding.  Timely  written  notification  ^he  provisions  effective  Januar>'  1,  1995,         Molybdenum  ','"'^  •;''',,„  ,^, 

SftheretuL/destrictionof  APO  the  effective  date  of  the  amendments  Le  d  ..^.^. add  d  o.io/a  o 

materials  or  conversion  to  judicial  "  made  to  the  Tariff  Act  of  1930  (the  Act)       ^^'3'^^ '''•^'  '""'  "'"' 

protective  order  is  hereby  requested.  f^  ^AV?^"^^ •^°""    ^greements  Act  ^^^^^^  ^^^^  ^^^ 

Failure  to  comply  with  the  regulations  (URAA).  In  addition,  unless  otherwise  Manganese  0.40  max 

and  terms  of  an  APO  is  a  violation  indicated,  all  citations  to  the  Phosphorous 0.04  max 

which  is  subject  to  sanction.  Department  s  regulations  are  to  the  Sulfur 0.03  max 

We  are  issuing  and  publishing  this  regulations  codified  at  19  CFR  part  351  Silicon 0.70/1.00 

determination  and  notice  in  accordance  (2001).  Sd*"'" J^io  mat"" 

with  sections  751(a)(1)  and  777(i)(l)  of  Background  u^f  .ZZZZZ    a,idedTo.io/o.30) 

*^^  ^^*-  On  June  7,  2002,  the  Department  Aluminum  0.20/o.:i5 

Dated:  October  3,  2002.  .  published  the  preliminary  results  of  the  The  products  covered  by  this 

Faryar  Shirzad,  administrative  review  of  the  administrative  review  are  currently 

Assistant  Secretary  for  Import  countervailing  duty  order  on  stainless  classifiable  under  subheadings 

Administration.  gteel  wire  rod  from'  Italy.  See  Stainless  7221.00.0005.  7221.00.0015. 

[FR  Doc.  02-26181  Filed  10-11-02;  8:45  am]  Steel  Wire  Rod  from  Italy,  67  FR  39357  7221.00.0030,  7221.00.0045.  and 

BiLUNG  CODE  3510-os-p  (June  7,  2002)  [Preliminary  Results).  7221.00.0075  of  the  Harmonized  Tariff 

. This  review  covers  one  manufacturer/  Schedule  of  the  United  States  (HTSUS). 

exporter,  Acciaierie  Valbruna  S.p.A.  Although  the  HTSUS  subheadings  are 

DEPARTMENT  OF  COMMERCE  -pjjjg  review  covers  the  period  Januarv  1 .  provided  for  convenience  and  Customs 

International  Trade  Administration  ^000.  through  December  3 1 .  2000  and  purposes  the  written  description  of  the 

17  programs.  scope  of  this  review  is  dispositive. 

Scope  of  Review  Analysis  of  Comments  Received 

Stainless  Steel  Wire  Rod  From  itaiy:              For  purposes  of  this  administrative  All  issues  raised  in  the  case  briefs  by 

Notice  of  Final  Results  of  review,  certain  stainless  steel  wire  rod  parties  to  this  administrative  review  are 

Countervailing  Duty  Administrative  (SSWR  or  subject  merchandise)  addressed  in  the  Issues  and  Decision 

Review  comprises  products  that  are  hot-rolled  Memorandum  [Decision  Memorandum). 

agency:  Import  Administration.  °'  hot-rolled  annealed  and/or  pickled  dated  October  7.  2002.  which  is  hereby 

International  Trade  Administration.  ^nd/or  descaled  rounds,  squares,  adopted  by  this  notice.  A  list  of  issues 

Department  of  Commerce,  octagons,  hexagons  or  other  shapes,  in  which  parties  have  raised  and  to  which 

nn^nu  ct  ■   1       ct     1  w     B  ri  fr  coils.  that  may  also  be  coated  with  a  we  have  responded,  all  ol  which  are  in 

action:  btamless  Meet  VVire  Kod  n-om  lubricant  containing  copper,  lime  or  the  Decision  Memorandum,  is  attached 

Italy:  nonce  ot  tinai  results  01  oxalate.  SSWR  is  made  of  alloy  steels  to  this  notice  as  Appendix  1.  Parties  can 

countervailing  duty  admmistrative  containing,  by  weight,  1.2  percent  or  find  a  complete  discussion  of  all  issues 

review. j^^^  ^j.  j,^Jjqjj  ^^jJ  -^q  5  percent  or  more  raised  in  this  review  and  the 

SUMMARY:  On  June  7,  2002,  the  of  chromium,  with  or  without  other  corresponding  recommendations  in  this 

Department  of  Commerce  (the  elements.  These  products  are  public  memorandum  which  is  on  file  in 

Department)  published  in  the  Federal  manufactured  only  by  hot-rolling  or  hot-  room  B-099  of  the  Main  Commerce 

Register  its  preliminary  results  of  rolling,  annealing,  and/or  pickling  and/  Building.  In  addition,  a  complete 

administrative  review  of  the  or  descaling,  and  are  normally  sold  in  version  of  the  Decision  Memorandum 

countervailing  duty  order  on  stainless  coiled  form,  and  are  of  solid  cross-  can  be  accessed  directly  on  the  World 

steel  wire  rod  ft-om  Italy  for  the  period  section.  The  majority  of  SSWR  sold  in  Wide  Web  at  http://ia.ita.doc.gov.  under 

January  1.  2000.  through  December  31.  the  United  States  is  round  in  cross-  the  heading  "Federal  Register  Notices." 

2000.  sectional  shape,  annealed  and  pickled.  The  paper  copy  and  electronic  version 

Upon  review  of  the  comments  and  later  cold-finished  into  stainless  of  the  Decision  Memorandum  are 

received,  the  Final  Results  remain  steel  wire  or  small-diameter  bar.  The  identical  in  content. 
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Final  Results  of  Review 

In  accordance  with  19  C'.FK 
351.221(b)(5).  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  We  determine 
the  total  estimated  net  countorvailable 
subsidy  rate  to  be: 


Producer  exporter 


Net  subsidy  rate 


Acciaiene  Valbruna 
SpA 


0  27  percent  ad  valo- 
rem 


As  provided  for  in  the  Statement  of 
Administrative  Actinn  ISA  A I 
accompanying  the  Uruguay  Round 
Agreements  Act.  H  R.  Doc.  103-316.  vol 
1  (1994)  at  939  and  19CFR 
351.106(c)(l].any  rate  less  than  0.5 
percent  ad  valorem  in  an  administrative 
review  is  de  minimis.  Normally,  we 
would  instruct  the  U.S.  Customs  Service 
(Customs)  to  liquidate  without  regard  to 
countervailing  duties,  shipments  nt  the 
subject  merchandise  that  are  covered  bv 
this  review   However,  because 
liquidation  of  entries  of  subject 
merchandise  manufactured  or  exported 
by  Acciaiene  Valbruna  S.r.l  ami/or 
Acciaiene  Bolzano  S.r.l.  is  barred  by  the 
terms  of  an  injunction,  we  will  not  issue 
liquidation  instructions  at  this  time. 
However,  we  will  instruct  Customs  to 
set  the  cash  deposit  rate  at  zero  for 
Acciaierie  Valbruna  S.p.A.'  See  SAA  at 
939. 

Because  the  URAA  repla( fd  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  genera!  rule  iii  favor  of 
individual  rates  tor  investigateti  and 
reviewed  companies,  the  pro<  edures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases.  exc;ept  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specirK:allv  named.  See  19  CFR 
351.213(b)  Pursuant  to  19  CFR 
351.212(c).  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered 
As  such,  the  riountervailing  duty  cash 


V\.r  iHitf  thdl  ,^(;ciaierl^■  Valbruna  .S  r.l  ami 
Acciaiene  Bolzano  S.r  I  merged.  effw:tive  |>)niiary 
1 ,  2000,  ami  thai  the  name  of  the  mersed  (:ompanie^ 
was  changed  to  Acciaierie  Valbruna  S.p.A    Thus, 
for  liquidation  purposes,  we  will  refer  to  Iht! 
companies  .Ace  laicrie  Valbruna  .S.r  I  and  Acciaiene 
Bolzano  Sri   Btx.ause  it  is  possible  that  subjticl 
merchandise  also  entered  the  liniled  .Stales  during 
the  POR  under  the  new  name  of  the  merged 
companies,  we  will  also  use  the  name  .^cciaierle 
Valbruna  S.p.A.  for  liquidation  purposes.  For  cash 
deposit  purposes,  we  refer  lo  Acciaierie  Valbruna 
S.p.A. 


deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  .SV'e  Federal-Mogul 
Corporation  and  The  Torrington 
Companv\-   I 'nited  States.  822  F.  Supp. 
782  (t;iT  1993)  and  Floral  Trade  Council 
v.  United  States,  822  F.  Supp.  766  (CIT 
1993)  (interpreting  19  CFR  353.22(e). 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g).  the 
predecessor  to  19  CFR  351.222(c)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly. 
the  I  ash  deposit  rates  that  will  be 
applied  to  non-reviewed  c;ompanies 
covered  bv  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding 
conducted  under  the  UR.AA.  See  Final 
Aftimuitive  Cnuntenailing  Duty 
Detemiination:  Certain  Stainless  Steel 
Wire  Rod  from  Italv.  63  FR  40474  at 
40503.  The.se  rates  shall  apply  to  all 
non-rt!viewed  companies  until  a  review 
of  a  company  assigned  these  rates  is 
requested   In  addition,  for  the  period 
lanuarv  1.  2000  through  December  31. 
.iOOO.  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

Assessment  Rates 

We  will  nut  liquidate  entries  covered 
bv  this  review  until  the  injunction 
covering  this  order  is  lifted. 

This  notice  serves  as  a  reminder  to 
p.irties  subject  to  administrative 
prntettive  order  (APOj  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notifiiation  of  return/destruction  of 
.-\P()  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(l)and  777(i)(l)  of  the  Act. 


Dated:  October  7,  2002. 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 
.Administration. 

Appendix  I — Issues  Discussed  in  the 
Decision  Memorandum 

Methodology  and  Background  Information 

/.  Background  Information 

A.  Corporate  History 

B  Changes  in  Ownership 
II  Subsidies  Valuation  Information 
.■\   .Allocation  Period 

B.  Benchmark  for  Loans  and  Discount 
Rates 

III.  Programs  Determined  to  Be 
Cnuntenailable 
.\   Government  of  Italy  Laiv  451/94  Early 
Retirement  Benefits 

B.  Province  of  Bolzano  Law  25/81.  .Articles 
1.1  through  15 

C.  European  Social  Fund 

D.  Lease  of  Bolzano  Industrial  Site  to 
Valbruna 

.     E  Environmental  and  Research  and 
Development  Assistance  to  Bolzano 
I'nder  Law  25/81 

IV  Programs  Determined  To  Be  Sot  I'sed 
.\.  Capacity  Reduction  Payments  under 
.^rticles':^  and  4  of  Law  193.'1984 

B.  Law  796/7fi  Exchange  Rate  Guarantees 

C.  Artit  le  :),)  of  Law  227/77.  Export  Credit 
Financing  I'nder  Law  227/77.  and 
Decree  Law  14:i/98 

D  (;rants  under  Laws  4f>/82  and  706/8.'i 

K   Law  181/89  and  Law  120/89 

K.  Law  488/922.  Legislative  Decree  96/93 

and  Cin  olare  38.'i22 
(,   Law  :i41/95  and  Circoiare  5017,5/95 
H.  Law  b75/77 

I    Interest  Grants  on  Bank  Loans 
2.  .Mortgage  Loans 

:i    Inten^st  Contntjution  on  IRl  Liwns 
4    Personnel  Retraining  .Md 
I.  Law  :194/81  Export  Marketing  Loans 
I    Law  481/94  (and  Precursors)  Grants  for 

KediK  ed  Produi  tion 
K    Law  489/94 
L.  Law  10/91 
\'   Total  .Ad  Valorem  Hate 
VI  .Analvsis  ot  (Aimmenis 
Comment  1.  Selection  of  Discount  Rate 
Coinmenl  2:  Ciovernment  of  Italy  Law  451/94 

Harlv  Retirement  Benidits 
Comment  ,i:  .•\ttrihution  of  Law  25/81  Grants 

to  Valbruna 
Comment  4:  Bolzano  Industrial  .Site  Lease 

and  Extraordinary  Maintenan(  e 
Comment  5:  Final  Results  Should  Identify 
The  i'roducer/Exporter  as  Aci  iaierie 
Valbruna  S.p.A. 

|FR  Dot    ()2-2fil78  Filed  10-1 1-02:  8:45  anil 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Overseas  Trade  Missions 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
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action:  Notice. 


SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade 
missions.  For  a  more  complete 
description  of  each  trade  mission, 
obtain  a  copy  of  the  mission  statement 
from  the  Project  Officer  indicated  for 
each  mission  below. 

Explore  BC 

Vancouver,  Canada,  November  18-19, 
2002,  Recruitment  closes  on  October  18, 
2002. 

For  further  information  contact:  Ms. 
Cheryl  Schell,  U.S.  Department  of 
Commerce.  Telephone  604-642-6679, 
or  e-mail  Cheryl.ScheIl@mail.doc.gov. 

RepCom  Mexico  City  2002 

Mexico  City,  Mexico,  December  2-5, 
2002,  Recruitment  closes  on  October  26. 
2002. 

For  further  information  contact:  Mr. 
Bryan  Larson,  U.S.  Department  of 
Commerce.  Telephone  011-52-55- 
5140-2612,  ore-mail 
Bryan. Larson@mail.  doc.gov. 

Textile  and  Apparel  Trade  Mission  to 
South  Africa 

Cape  Town,  Durban  and 
Johcumesburg,  December  8-14,  2002, 
Recruitment  closes  on  November  8, 
2002. 

For  further  information  contact:  Ms. 
Pamela  Kirkland,  U.S.  Department  of 
Commerce. 

Telephone  202-482-3587,  or  e-mail 
PameIa.Kirkland@mail.doc.gov. 

Recruitment  and  selection  of  private 
sector  participants  for  these  missions 
will  be  conducted  according  to  the 
Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  dated  March  3,  1997. 
For  further  information  contact  Mr. 
Thomas  Nisbet,  U.S.  Department  of 
Commerce,  telephone  202-482-5657,  or 
e-mail  Tom_Nisbet@ita.doc.gov. 

Dated:  October  4,  2002. 
Thomas  H.  Nisbet. 

Director,  Export  Promotion  Coordination, 

Office  of  Planning.  Coordination  and 

Management. 

|FR  Doc.  02-26062  Filed  10-11-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.:  981028268-1287-05] 

Announcing  Approval  of  Changes  to 
Federal  Information  Processing 
Standard  (FIPS)  186-2,  Digital 
Signature  Standard 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Secretary  of  Commerce 
has  approved  changes  to  Federal 
Information  Processing  Standard  (FIPS) 
186-2,  Digital  Signature  Standard  (DSS). 
These  changes  extend  the  transition 
period  for  the  implementation  of  FIPS 
186-2  to  December  2002  and  clarify  that 
a  private  sector  algorithm  (PKCS  #1. 
version  1.5  or  higher)  may  be  used 
during  the  extended  transition  period. 
DATE:  These  changes  are  effective 
October  15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elaine  Barker,  (301)  975-2911.  National 
Institute  of  Standards  and  Technology. 
100  Bureau  Drive,  STOP  8930. 
Gaithersburg,  MD  20899-8930. 
SPECIFICATIONS:  These  changes  are 
available  electronically  from  the  NIST 
Web  site  at  http://csrc.nist.gov/ 
encryption/tkdigsigs.html. 
SUPPLEMENTARY  INFORMATION:  In  ]anuar\ 
2000,  the  Secretary  of  Commerce 
approved  FIPS  186-2,  Digital  Signature 
Standard  (DSS),  which  adopts  three 
techniques  for  the  generation  and 
verification  of  digital  signatures.  These 
are  the  Digital  Signature  Algorithm 
(DSA)  and  two  techniques  specified  in 
industry  standards  (ANSI  X9.31-1998. 
Digital  Signatures  Using  Reversible 
Public  Key  Cryptography  for  the 
Financial  Services  Industry  and  ANSI 
9.62,  1998,  Public  Key  Cryptography  for 
the  Financial  Services  Industry: 
Elliptical  Curve  Digital  Signature 
Algorithm).  When  the  standard  was 
approved,  it  provided  for  a  transition 
period  from  July  2000  to  July  2001  to 
enable  federal  agencies  to  continue  to 
use  their  existing  digital  signature 
systems  and  to  acquire  additional 
equipment  that  might  be  needed  to 
interoperate  with  these  legacy  digital 
signature  systems.  Several  agencies 
notified  NIST  that  commercial 
equipment  implementing  the  digital 
signature  algorithms  adopted  by  FIPS 
186-2  is  not  readily  available,  and  that 
existing  systems  would  be  jeopardized 
by  adherence  to  the  original 
implementation  schedule. 


A  notice  was  published  in  the  Federal 
Register  (Volume  66.  Number  133.  pp. 
36254-5)  on  |uly  11.  2001.  seokinp 
public  review  or  comment  on  proposed 
changes  to  ease  transition  to  FIPS  IHd- 
2.  The  proposed  changes  extended  the 
transition  period  for  the  implementation 
of  FIPS  186-2  from  )uly  2001  until 
December  2002  and  specified  that  a 
private  sector  algorithm  (PKCS  #1. 
version  1.5  or  higher)  may  be  used 
during  the  extended  transition  period. 
The  Federal  Register  notice  solicited 
comments  from  the  public,  academic 
and  research  communities, 
manufacturers,  voluntary  standards 
organizations,  and  Federal,  state,  and 
local  government  organizations.  In 
addition  to  being  published  in  the 
Federal  Register,  the  notice  was  posted 
on  the  NIST  Web  pages;  information 
was  provided  about  the  submission  of 
electronic  comments.  Responses  were 
received  from  four  individuals  and 
private  sector  organizations.  Below  are 
three  comments  received:  the  fourth 
response  was  a  "no  comments" 
response.  None  of  the  responses 
received  opposed  the  changes. 

Comment:  The  extended  transition 
period  will  give  government  agencies  a 
longer  period  in  which  to  implement 
FIPS  186-2  and  insure  its 
interoperability  with  existing  systems. 
Overall,  these  changes  to  FIPS  186-2  are 
favorable,  and  should  be  adopted  as 
soon  as  possible. 

Comment:  This  office  concurs  with 
the  document  as  written  and  has  no 
additional  comments  to  offer. 

Comment:  1  support  the  indefinite 
continuation  to  ANSI  X9,31  as  a  data 
formatting  approach  approved  under 
FIPS  186,  NIST  is  to  be  congratulated  on 
its  continuing  interaction  with  the  PKl 
industry  to  ensure  compatible  standards 
as  reflected  in  the  continuing  support 
for  PKCS  #1, 

Therefore,  the  Secretary  of  C^ommerce 
approved  the  changes  to  Federal 
Information  Processing  Standard  (FIPS) 
186-2.  Digital  Signature  Standard  (DSS). 
These  changes  extend  the  transition 
period  for  the  implementation  of  FIPS 
186-2  from  July  2001  to  December  2002 
and  clarih'  that  a  private  sector 
algorithm' (PKCS  #1,  version  1.5  or 
higher)  may  be  used  during  the 
extended  transition  period. 

Authority:  L'nder  Sei  tion  .'il.ll  nl  the 
Information  Te<  hnolog\  .Management  Reform 
,^(.t  of  1996  and  the  (Computer  Si'i  Linty  .Ai  I 
of  1987.  the  Secretary  of  Commerce  is 
authorized  to  approve  standards  and 
guidelines  for  the  cost  effective  securit)  and 
privacy  of  sensitive  information  processed  by 
Federal  computer  systems. 


63622 


Federal  Register '  Vol    67.  No.  199 /Tuesday.  October  15.  2002 /Notices 


ED   12HBH:  This  notice  has  been 
determined  to  be  non-significant  for 
purposes  of  E.O   IJHtih 

It  has  been  determined  th.U  thi-'  imtK  e 
does  not  contain  policies  with 
Federalism  implicatmns  ris  th.it  t"rm  is 
defined  in  E.  (J   \i\.i2. 

Dated:  October  8.  2002. 
Arden  L.  Bemenl,  |r., 
DirMtor 
(FR  Dor.  02-26132  Filed  10-1 1-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advanced  Technology  Program 
Advisory  Committee 

agency:  National  Institute  of  Standards 

and  Technology.  Department  nf 

Comnu'rt:e. 

ACTION:  NJotice  of  partialis  i  losed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 

AdviNiirv  (.orumittee  Act.  5  U.S.C,  app. 
2.  notice  IS  hereb\  givn  that  the 
Advanced  Technology  Pnn^rdm 
Advisory  Committee.  Natmoal  Institute 
of  .Standards  and  Te(  himlni^v  (NIST). 
will  meet  Tuesdav.  Ortnher  19.  2002. 
from  8:45  am  to  3:45  p.m.  The 
Advanced  Technology  Program 
Advisor\  fiiimmittee  is  c:ompi)sed  ot 
eight  members  appointed  fiv  the 
Director  of  NIST;  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development,  engineering. 
edu(  atmn.  and  management  consulting 
The  purpose  of  this  meeting  is  to  review 
and  make  recommendations  regarding 
general  policy  for  the  .-Xdvanced 
Technology  Program  (.-\TP!.  its 
organization,  its  budget,  and  its 
programs  within  the  framework  of 
applicable  national  policies  as  set  forth 
bv  the  l^reMdeiit  anci  the  t".ongre^s.  The 
agenda  will  include  an  .\TP  update,  .i 
panel  from  the  international  ciimmuiiit\ 
f)n  technology  programs,  an  update  on 
the  .-\TP  cimipetitinn  and  a  prest-ntatinii 
on  emerging  knowledge  about  .\  TP> 
impacts  on  firm  behavior,  collaboration, 
etc.  Discussions  scheduled  to  begin  at 
8:45  a.m.  and  to  end  at  9:50  a.m.  and  to 
begin  at  2:30  p.m   and  to  end  at  3:45 
p.m.  on  October  29,  2002.  on  the  ATP 
budget  issues  and  staffing  of  positions 
will  be  closed   .Ml  visitors  to  the 
National  Institute  of  Standards  and 
Technology  site  will  hav>'  to  pre-register 
to  be  admitted  Please  submit  your 
name,  time  of  .irrival.  email  address  and 
phone  number  to  Carolyn  Peters  no  later 
than  Thursday.  October  24.  2002,  and 


she  will  provide  you  with  instructions 
for  admittance.  Ms.  Peters's  email 
.iddress  is  c  arolyn. petfrsviinist. gov  And 
her  phone  number  is  301/975-5607. 
DATES:  The  meeting  will  convene 
()( tober  29.  2002.  at  8:45  a.m.  and  will 
adjourn  at  3:45  p.m.  on  October  29. 
2002. 

ADDRESS:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  .administration  Building. 
I.ecture  Room  B,  (".aithersburg. 
Maryland  20899.  Please  note  admittance 
instructions  under  SUMMARY  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 
tiarolyn  j   Peters,  National  Institute  of 
Standards  and  Tei:hnologv. 
Gaithersburg,  Maryland  20899-1004. 
telephone  number  (301)  975-5007. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  i:oncurrence  of  the  General 
Counsel,  formalh  determined  on 
January  3.  2002.  that  portions  of  the 
meeting  fif  the  Advanced  Technology 
Program  .\dvisor\  Committee  which 
invoke  discussion  of  proposed  funding 
(d  the  Advanced  Technology  Program 
may  be  closed  in  accordance  with  5 
U.S.C.  552l)(c)(9)(B).  because  those 
portions  of  the  meetings  will  divulge 
matters  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  oi  proposed 
agency  actions;  and  that  portions  ot 
meetings  which  involve  discussion  of 
staffing  of  positions  in  ATP  may  be 
closed  in  ai  (  ortiance  with  5  CS.Ci. 
552b(c)(t)).  becaust!  divulging 
information  discussed  in  those  portions 
of  th»'  meetings  is  likely  to  reveal 
information  of  a  personal  nature  where 
dis(  losure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy 

I)alf<l   ()(  loli.r  H    2(102. 
.\rden  I..  Bement.  |r.. 
Diri-i  ti)r 

IKK  r)<«    ()L'-2f.l:n  Fiiod  10- 1  1-U2.  0:4,')  anil 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100902A] 

Caribtiean  Fishery  Management 
Council  (CFMC);  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

,\tinospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  public  meetings. 


SUMMARY:  The  Caribbean  Fishery 
Management  Council's  Habitat  Advisory 
Panel  (HAP),  and  the  Scientific  and 
Statistical  Committee  (SSC),  and  the 
Sustainable  Fisheries  Act  (SFA) 
C'ommittee  will  hold  meetings. 
DATES:  The  SFA  Committee  will  meet 
on  October  23-24.  2002.  and  the  HAP/ 
SSC  meeting  will  be  held  on  October  25, 
2002. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Embassy  Suites  Hotel.  8000  Tartak 
St..  Isla  Verde.  Carolina.  PR. 
FOR  FURTHER  INFORMATION  CONTACT: 
(Caribbean  Fishery  Management  Council. 
208  Munoz  Rivera  Avenue.  Suite  1108, 
San  luan.  PR  00918-2577.  telephone 
787-766-5926. 

SUPPLEMENTARY  INFORMATION:  The  SFA 
Committee,  the  HAP.  and  the  SSC  will 
meet  to  discuss  the  items  contained  in 
the  following  agendas: 

October  23.  2002 

SFA  (Committee  Meeting 

Presentation  of  SFA  Parameter  Tables 
Review  of  Section  I  of  the  SFA 
.Amendment  Options  Paper 

The  SFA  Committee  will  need  to 
review  the  various  SFA  parameter 
options  and  offer  recommendations  to 
the  CFMC  based  on  group  consensus. 
These  recommended  alternatives  will 
then  be  utilized  to  construct  the  table  of 
SFA  parameters  for  CFMC  managed 
sptH:ies. 

Additionally,  the  SFA  Committee  will 
need  to  review  the  various  alternatives 
regarding  the  aquarium  trade  species  in 
the  Reef  Fish  and  Coral  Fishery 
Management  Plans,  in  order  to  produce 
a  recommendation  to  the  CFMC  on  how- 
to  pursue  management  of  these  species. 
This  discussion  will  have  ramifications 
on  the  generation  of  stock  status 
determination  criteria  for  these  species. 
Construction  of  SFA  Parameters 
The  SFA  Committee  will  need  to 
evaluate  the  various  biological  and 
socio-economic  data,  as  well  as  personal 
knowledge  and  experience,  on  all 
managed  species  and  species  groups,  in 
order  to  recommend  prudent  stock 
status  determination  criteria  to  the 
CFMC.  This  process  may.  in  turn  drive 
additional  management  measures,  based 
on  the  resulting  stock  status 
determination  (i.e..  approaching 
overfished  or  overfished  status). 

October  24,  2002 

Discussion  on  Sections  I  and  II  of  the 
SFA  Amendment  OptionsPaper 

The  SFA  Committee  will  need  to 
review  the  various  proposed  alternatives 
and  offer  recommendations  to  tlie  CFMC 
based  on  group  consensus  that  will 
comply  with  Magnuson-Stevens  Fishery 
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Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  National 
Environmental  Policy  Act  requirements. 

Discussion  on  Sections  I  and  II  of  the 
SFA  Amendment  OptionsPaper 
(continued) 

October  25.  2002 

HAP/SSC 

Call  to  Order 

Decision  Making  Process  for  Essential 
Fish  Habitat  (EFH) 
Alternatives  (Decision  Tree) 
Mapping  EFH 
Fishing  Impacts  on  EFH 

Alternatives  for  Habitat  Areas  of 
Particular  Concern  (HAPC) 

Environmental  Consequences 

Other  Business 

The  SFA  Committee  will  meet  on 
Wednesday.  October  23,  and  Thursday, 
October  24,  2002.  The  HAP/SSC  will 
convene  on  Friday,  October  2002,  from 
10-4  p.m. 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Act,  those  issues  may  not  be  the  subject 
of  formal  Council  action  during  these 
meetings.  Action  will  be  restricted  to 
those  issues  specifically  listed  in  this 
notice  and  any  issue  arising  after 
publication  of  this  notice  that  require 
emergency  action  imder  section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  final  action  to 
address  this  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  request  for  sign 
language  interpretation  and/other 
auxiliary  aids,  please  contact  Mr. 
Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  PR  00918-2577,  telephone 
(787)  766-5926,  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  October  9.  2002. 

Matteo  Milazzo, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

(FR  Doc.  02-26135  Filed  10-11-02;  8;45  am) 

BILUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0. 100802D] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Conunerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Research  Steering  Committee,  Habitat 
Oversight  Committee  and  Groundfish 
Oversight  Committee  in  October,  2002 
to  consider  actions  affecting  New- 
England  fisheries  in  the  exclusive 
economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  between 
October  28  -  30,  2002.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  Wakefield,  MA.  Plymouth.  MA  and 
Portsmouth,  NH.  See  SUPPLEMENTARY 
INFORMATION  for  specific  locations. 

Council  address;  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Monday.  October  28.  2002,  9:30  a.m.- 
-Research  Steering  Committee  Meeting. 

Location;  Sheraton  Colonial,  One 
Audubon  Road.  Wakefield.  MA  01880; 
telephone;  (781)  245-9300, 

The  committee  will  hear  an  update  on 
the  status  of  current  projects,  recent 
contract  awards  and  funding  for  the 
NOAA  Fisheries  Cooperative  Research 
Partners  Initiative,  They  will  also 
discuss  development  of  procedures  for 
tracking  cooperative  research  projects, 
project  evaluation,  and  the  integration 
of  results  into  the  management  process. 
Also  on  the  agenda  will  be  discussion 
and  planning  for  a  public  process  to 
identify  habitat  research  priorities  that 
could  be  addressed  through 
collaborative  research. 

Tuesday,  October  29,  2002,  9:30- 
Habitat  Oversight  Committee  Meeting. 


Location;  Sheraton  Inn.  180  Water 
Street,  Plymouth,  MA  02360;  telephone; 
(508)  747-4900, 

The  Committee  will  review-  the 
analysis  for  the  Essential  Fish  Habitat 
Sections  of  the  Draft  Supplementary 
Environmental  Impact  Statement 
(DSEIS)  for  Amendment  13.  They  may 
select  preferred  alternatives  for 
Amendment  1 3  to  be  recommended  to 
the  full  Council. 

Wednesday.  October  30.  2002.  9:30 
a.m.— Groundfish  Oversight  Committee 
Meeting. 

Location;  Holiday  Inn.  300  Woodbury 
Ave,.  Portsmouth.  NH  03801:  telephone: 
(603) 431-8000. 

The  committee  will  meet  to  review 
the  Draft  Environmental  Impact 
Statement  (DEIS)  for  Amendment  13  to 
the  Northeast  Multispecies  Fishery 
Management  Plan.  The  Committee  will 
review  alternatives  and  analyses, 
provide  advice  on  improving  the  DEIS, 
and  will  consider  recommending  a 
preferred  alternative  for  Council 
consideration.  In  addition,  the 
Committee  will  meet  in  a  closed  session 
to  review  applications  to  fill  several 
vacant  advisory  panel  positions. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  m  t3ting.  Action  will 
be  restricted  to  tho.'    issues  specifically 
listed  in  this  notice  md  any  issues 
arising  after  public.:tion  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  ).  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  October  9.  2002. 
Matteo  |.  Milazzo, 

.'\cting  Director.  Office  of  Sustaitiabie 
Fisheries.  .\'otion<il  .Marinr  Fir-henrf-  Service. 
|FR  Doc.  02-261.39  Fdcd  10-1  1-02.  H  4.T  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  100802E] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Mannf  Fi>hfrH>s 

Service  (NMFS).  NatinnalOct'diiK  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Notice  of  public  meetings. 


summary:  The  Pacific  Fishery 
Manatjement  T^juncil  (Council!  and  its 
advisory  bodies  will  hold  puhlu 
meetings. 

DATES:  The  roun(  il  and  its  advisory 
bodies  will  meet  October  JH.  2002 
through  November  1.  2002.  The  Council 
session  will  b»^in  on  Mondav,  October 
28  at  I  10  p  m  .  reconvenim;  >',u  h  dav 
through  Fndav  .Ml  meetings  are  open  to 
the  publu  ,  exc:epf  a  c:losed  session  will 
be  held  at  (10  p  m.  on  M(mddV, 
()( tober  JH  to  address  litii;atinn  and 
personnel  matters  The  (  ouin  il  will 
meet  as  late  as  necessary  each  day  to 
comjilete  its  s(  heduled  business 
ADDRESSES:  Th-'  me»-tint;^  will  be  held  .it 
the  Crowne  Plaza  Hotfl    IJ  j  l  Chess 
Drive.  Foster  Citv.  f"A  ')44il4,  telephone: 
650-570-5700 

Council  (iddrfss:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place.  Suite  200.  Portland 
OR  97220 

FOR  FURTHER  INFORMATION  CONTACT:  Ui 
Donald  O  M(  Isaai  .  Executive  Direftor; 
telephone;  503-820-2280  or  Ht-t,  Hnt>- 
7204 

SUPPLEMENTARY  INFORMATION:    File 
following  Items  are  im  th'-  (  niuii  il 
agenda,  but  not  necessarih  in  this  onh'r 
All  items  listed  are  subject  to  potential 

f!ouni:il  a(  tion 

A.  Call  to  Order 

1  Opening  Rt-marks.  Intrndiu  turns 

2  ('ouncil  Member  .^ppointmcmts 

3  Roll  Call 

4.  Executive  Direc  tor's  Report 

5  Approve  Agenda 

li  .Approve  April  2002  Minutes 

B.  Habitat  Issues 

Essential  Fish  Habitat  (EFH)  Issues 

C.  Salmon  Management 

1.  NMFS  Report  on  Salmon 
Management 

2   Update  of  Ongoing  Fisheries 

.3.  Salmon  Management  2003  Option 
Hearing  Sites  and  Preseason  Schedule 

4.  Scientific  and  Statistic:al  Committee 
(SSC)  Methodology  Review  Report 


D.  Highly  Migratory  Species  (HMS) 
Management 

1.  NMFS  Report  on  HMS  Management 

2.  Adoption  of  Final  HMS  Fishery 
Management  Plan  (FMP) 

E.  PaciRc  Halibut  Management 

Proposed  Changes  to  the  2003  Catch 
Sharing  Plan  and  Annual  Regulations 

F.  Coastal  Pelagic  Species  (GPS) 
Management 

1  NMFS  Report  on  CPS  Management 

2  Pacific  Sardine  Slock  Assessment 
and  Harvest  Chiideline  for  2003 

\  ( lonsideration  of  Long-Term 
Sardine  Harvest  Allocation 

(i.  (iroundfish  Management 

4  NMF^S  Report  on  Crouncifish 
Management 

5  Status  of  Fisheries  and  Inseason 
Ad)ustments 

6.  Status  of  Vessel  Monitoring  System 
(VMS)  Plans 

7   Stock  Assessment  Review  (STAR) 
i'aiiel  Process 

H   .\mendnifnt  17Multi-Vear 
Management 

9  i;\eni[)te(l  Fishing  Permits  (EFPs): 
Upd.ite  and  New  Proposals 

10  (inuindfish  FMP  Prfigrammatic 
Hnvironmeiital  lmpa(  t  Statement  (EIS) 

n( inuindfish  FMP  EFH  EIS 

12  (iroundfish  Strategic  Plan  Two- 
't  ear  Review 

13.  Further  Refinement  of 
.\mendment  Ih    Rebuilding  Plans 

14   Planning  for  Bvcatc  h  and  BO/ 
M.ixiinuin  Sustainable  Yield  Workshops 

H.  .Administrative  and  Other  Matters 

1  Legislative  Matters 

2  Financial  Matters 

3  .\[)pi)intments  to  Advisory  Bodies. 
Staii<iin'4  ( .oinmittees.  and  Other 
Forums 

4  Elf(  tinii  of  ( iouncil  Chair  and  Vic:e 
Chair 

5.  CouiK  il  Staff  Work  Load  Priorities 
(i  Marc  h  2003  Ciounc  il  Meeting  Draft 
.\genda 

SCHEDILE  OF  ANCILLARY 
MEtTlNtiS 

MUNDA  Y,  OCTOBER  28.  2002 

(Council  Secretariat  8  a.m. 

Highly  Migratory  Species  Plan 
Development  Team  8  am 

.Scientific  and  Statistical  Committee  8 
a.m. 

Habitat  Committee  10  a.m. 

Lt;gislative  (Committee  10  a.m. 

(iroundfish  Advisory  Subpanel  1  p.m. 

(iroundfish  Management  Team  1  p.m. 

Budget  Committee  1  p.m. 

Tl  'ESDA  Y.  OCTOBER  29.  2002 
Council  Secretariat  7  a.m. 


California  State  Delegation  7  a.m. 

Oregon  State  Delegation  7  a.m. 

Washington  State  Delegation  7  a.m. 

Groundnsh  Advisory'  Subpanel  8  a.m. 

Groundfish  Management  Team  8  a.m. 

Scientific  and  Statistical  Committee  8 
a.m. 

STAR  Panel  Debriefing  (GAP/GMT/ 
SSC)  10  a.m. 

Enforcement  Consultants  Immediately 
following  Council  Session 

WEDNESDA  Y.  OCTOBER  30.  2002 

Council  Secretariat  7  a.m. 

California  State  Delegation  7  a.m. 

Oregon  State  Delegation  7  a.m. 

Wasnington  State  Delegation  7  a.m. 

Groundnsh  Advisory  Subpanel  8  a.m. 

Groundfish  Management  Team  As 
necessary 

Enforcement  Consultants  As 
necessary 

THURSDAY.  OCTOBER  31.  2002 

Council  Secretariat  7  a.m. 

r^alifornia  State  Delegation  7  a.m. 

Oregon  State  Delegation  7  a.m. 

Washington  State  Delegation  7  a.m. 

Ciroundfish  Advisory  Subpanel  8 
a.m.-  noon 

Groundfish  Management  Team  As 
necessarv' 

Enforcement  Consultants  As 
nec:essary 

FRIDAY.  X'OVEMBER  1.  2002 

Council  Secretariat  7  a.m. 

California  State  Delegation  7  a.m. 

Oregon  State  Delegation  7  a.m. 

Washington  State  Delegation  7  a.m. 

Althougn  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the  . 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  (503)820-2280  or  (866)806-7204  at 
least  5  days  prior  to  the  meeting  date. 

Ualeci:  October  9.  2002. 
Matteo  |.  Milazzo, 

.-\(ting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Senice. 
IFR  Doc.  02-26138  Filed  10-11-02:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Burma 
(Myanmar) 

October  8,  2002. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Biu-ma  (Myaiunar)  and  exported  during 
the  period  January  1 ,  2003  through 
December  31,  2003  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2003  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 


published  in  the  Federal  Register  at  a 
later  date. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  8.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury;  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2003,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Burma 
(Myanmar)  and  exported  during  the  twelve- 
month period  beginning  on  [anuary  1,  2003 
and  extending  through  December  31,  2003,  in 
excess  of  the  following  levels  of  restraint: 


Category 


Twelve-month  restraint 
limit 


340/640 

1 

102,781  dozen. 

342/642 

27,761  dozen. 

347/348 

143.995  dozen. 

351/651  

43.630  dozen. 

448 

2,533  dozen. 

647/648 

26,342  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  23.  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(PR  Doc.  02-26149  Filed  10-11-02;  8:45  am) 

BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fit)er  Textile  Products 
Produced  or  Manufactured  in  the  Arab 
Republic  of  Egypt 

October  8,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  January-  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://ww\v. customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .^gritulluri^! 
Act  of  1956.  as  amended  (7  U..S.C,  18."i4): 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Egypt  and  exported  during  the  period 
January  1,  2003  through  December  :u. 
2003  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  651 78. 
published  on  December  18.  2001 ). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implcwt-ntation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  8.  2002. 

Commissioner  of  Customs. 
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Department  of  the  Treasury.  VVashingtuii.  IK. 
20229. 
Dear  Commkssioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3.  1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  [anuary  1.  2003,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Egypt  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2003  and  extending 
through  December  31.  2003.  in  excess  of  the 
following  levels  of  restraint; 


r 

Twelve-month  restraint 

Category 

limit 

Fabnc  Group 

218-220   224-227 

182  709  318  square 

313-0'    314-0 

meters 

315-0  '   317-0' 

and  326-0     as  a 

group 

Subleveis  withm 

Fabnc  Group 

218 

2  508  000  square  me 

lers 

219 

42  987  425  square 

meters 

280 

42.987  425  square 

meters 

224 

42.987  426  square 

» 

meters 

225 

42  987  425  square 

meters 

226 

42  987  425  square 

meters 

227        „ 

42.987  425  square 

meters 

313-0 

78.937  229  square 

meters 

314-0     

42  987  425  square 

meters 

315-0    

50  480  520  square 

meters 

317-0    

42  987  426  square 

meters 

326-0     

2  508  OOO  square  me- 

ters 

Levels  not  in  a  group 

300/301  

1  7  071  349  kilograms 

of  whicM  not  more 

than  5  354  1 75  kilo- 

grams shall  be  m 

Categon/  301 

33a339        

4  717  195  dozen 

340,640    

1  954  268  dozen 

369-S''  

-  2  474  710  kilograms 

448                         .   ... 

20  894  dozen 

"Caiegory     369-S      only     HTS     number 
6307  10  2005 

The  limits  set  turth  ,iliu\..'  ,irf  siibicc  t  \n 
adjustment  pursuant  li'  the  [n nv  l^lllIls  o\  th>' 
ATC  and  administrativ  •■  ,ii  r.myciii.Mits 
notified  to  tln'  Tt'vtilrs  MomlDrm^  Bo(i\ 

Products  ill  ihr  ,ilin\  >■  i  dtfmiries  t'xportiMi 
during  MWZ  sluill  Im'  i  ti.irsfd  tii  the 
applii  abli'  (  .itf«iir\  limits  tnr  thdt  \i\n  (sec 
dire(  tiv  .i.ilnl  \ov.'mt)t'r  2,f,  2001)  to  the 
extent  ut  am  luililliMi  Ii.iIhiu  cs.  In  thf  >'\t'nl 
the  limits  est.ihlishfil  tnr  tluii  pcnud  hdve 
been  t>xhausti-il  In  previuiis  futru's,  sui  h 
produ(  ts  sh.ill  he  charged  tn  the  1 1111  its  set 
forth  in  this  direi  ti\e 

In  (  arrving  out  the  filmve  ilirei  tnins.  the 
C>ommisMiiner  nt  (.iistoms  shmilii  i.onstrue 
entry  iiiin  ih''  I  nited  .Sidtes  Inr  1  onsumption 
to  include  eiitiA  tnr  I  niisiini[)ti(in  iiiti)  the 
Ciimmonwe.iltli  111  t'liertn  Kk  h 

The  (Aiminitt.M.  lur  the  Implementation  of 
Textile  .•\greeinents  h,is  determmed  that 
these  a(.ti<iiis  t.ill  within  the  foreign  atfairs 
exception  ut  ttie  rulemaking  pinv.  isiuns  nt  Ti 
U.S.C.  553(.tlHI 

Sim  erelv. 
lames  C.  Leonard  111. 

Chairman.  Committee  for  tlf  liii()leiiieni<iti(in 
of  Textile  Agreements. 
jFR  Do(    02-26148  Filed  10-11-02;  HA:^  .iin| 

BILLING  CODE  3510-DH-S 


'Category  313-0   all  HTS  numbers  except 

5208  52  3035  5208  52  4035  and 

5209  51  6032 

-'Category  314-0  all  HTS  numbers  except 
5209  51  6015 

3  Category  315-0  all  HTS  numbers  except 
5208  52  4055 

■•Category  317-0  ail  HTS  numbers  except 
5208  59  2085 

^Category  326-0  all  HTS  numbers  except 
5208  59  2015,  5209  59  0015  and 

5211  59  0015 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fil>er  Textile  Products  Produced  or 
Manufactured  in  Fiji 

Octobers.  2002. 

AGENCY:  C.iiiiimittfM'  for  the 

liiiplcini'iildliun  of  Textile  Agreements 

(CITA). 

ACTION:  Issuine  a  directive  to  the 

Cimuiussioncr  ol  Customs  establisliinR  a 

limit 

EFFECTIVE  DATE:  [anudrv  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Ariiiild.  Internationdl  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212   For  informaticm  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
.Status  Reports  posted  on  the  bulletin 
hoards  of  each  Customs  port,  call  (202) 
M2  7-5H50,  or  refer  to  the  U.S.  Customs 
website  at  http/Vuww, customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexaita  doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Sei  tnin  204  ui  the  Agriculturnl 
.\i  I  111  IT)!.,  ,is  riinended  (7  C.S.C.  1854); 
l.vei  utiw  CJrder  n()51  of  March  3,  1972,  as 

.nneiidi'd 


The  import  restraint  limit  for  textile 
products,  produced  or  manufactured  in 
Fiji  and  exported  during  the  period 
lanuarv  1,  2003  through  December  31, 
2003  is  based  on  a  limit  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothine  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  for  the  2003  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  65178. 
published  on  December  18,  2001). 
Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

lames  C.  Leonard  III. 

Chiiirnuin.  Committrf  forthi-  Implcmcntiition 
of  Tt'stilf  Agrt'cnwnts 

Committee  for  the  Implementation  of  Textile 
Agreements 

0<  tober  8,  2002. 

C^ommissioner  of  Customs. 
Df'pnrtmpnt  of  thf  Tn'asutx.  Wiishin^ton.  DC 
20229- 

Dear  (',(iiiimissi(5ni!r:  Pursuant  to  section 
J04  of  the  ,-\gric  ulliiral  ,-\(  t  of  UK5fi,  as 
amended  (7  I'.S.C,  18,^4);  E\e(  ulive  Order 
1  lli.Tl  ol  March  :i.  l')72.  as  amended;  and  the 
1  rugiiav  Round  .-Xgreement  on  Textiles  and 
CUothing  l.M'Cj.  you  are  directed  to  prohihd, 
effective  on  lanuarv  1.  2003,  entry  into  the 
I'nited  States  for  consumption  and 
withdrawal  from  warehouse  for  consuinplinn 
of  (  otton  and  man-made  fiber  textile 
products  in  Categories  .i:t8/:i:i9/fi:iH/(i.39, 
priidu(  ed  or  manufa(  tared  in  Fiji  and 
exported  during  the  twelve-month  period 
i)eginningon  lanuarv  1,  2W.S  and  extending 
through  December  31.  200:i.  in  excess  of 
2,113.052  dozen  of  which  not  more  than 
1.760.880  dozen  shall  be  in  Categories  338- 
S/,i.t(rt-S/H.^8-S/6;i^*-.S  ' 

The  limit  set  forth  above  is  suhjei  t  to 
,id|ustment  pursuant  to  the  pro\  isions  of  the 
.\ri:  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Bod\. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 


'Crflegorv  :t;iH-S-  nnU  HT.S  niiniliers 

Hin:i.22  0050,  hins  lo.ooin.  hin,-)  in  0030, 

(1IO5  'tO.HOKI.  bl09  10  0027.  Iil  10.20  102.S. 
1.1  10  20  2040.  til  11)  20.20t)5.  t>l  10,90  tObH, 
(.112  11  00:iO  ,iiui  hi  14  20.000.5,  CiilcgorN  XM-S: 
(Hilv  HTS  numhcrs  hl04,22  OOhO.  hl04,29.204M. 
hlOh  10  0010,  (ilOblO.OO.iO.filOh  90.2510, 
hlOh  40  iOlO.  hl()9  10.0070.  fil  10.20, 10.10, 
tiI10.20  2tH5,  t)110,20,2075.  hll0,90.'t070, 
(.112  1  1  1)040.  (il  14  200010  .iiid  till?  90,9020. 
Citegiirv  h:iH-.S,  ,ill  HT.S  iiuinl.ers  111  C^itegorv  ti;t8 
HMepI  t.109  90  1007.  hl09  90  1009.  1,109  90  10i:i 
diid  (il09  90  1025.  Catcgiirv  h:i9-S;  .ill  HTS 
luiiiilxTs  in  Ciitegurv  K:19  except  (il09.90,1050. 
bl09.90  lOhO,  bl09,90,10b5  and  0109,90,1070 
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applicable  category  limit  for  that  year  (see 
directive  dated  November  14,  2001)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S,C,  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[PR  Doc.  02-26147  Filed  10-11-02;  8:45  am) 
BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMEffTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Indonesia 

October  8,  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S,  Customs 
website  at  http://www, customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa,ita,doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S,C,  1854): 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Indonesia  and  exported  during  the 
period  Jemuary  1,  2003  through 
December  31,  2003  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC),  a  Memorandum  of 
Understanding  (MOU)  dated  November 
1,  1996  between  the  Governments  of  the 
United  States  and  Indonesia,  and  an 
exchange  of  notes  dated  December  10, 
1997  and  January  9,  1998, 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  651 78, 
published  on  December  18,  2001), 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementntiun 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  8,  2002. 

Commissioner  of  Customs. 
Department  of  the  Treason.  Washmgton.  DC 
20229 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  .^ct  of  1956.  as 
amended  (7  U.S.C.  1854):  Exec:utive  Order 
11651  of  March  3.  1972,  as  amended,  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC);  a  Memorandum  of 
Understanding  dated  November  1.  1906 
between  the  Governments  of  the  United 
States  and  Indonesia,  and  an  ex(,hange  of 
notes  dated  December  10.  1997  and  lanuarv 
9,  1998,  you  are  directed  to  prohibit,  effei  Ii\e 
on  )anuary  1,  2003,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool. 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  produc  ts  m 
the  following  categories,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  twelve-month  period  beginning  on 
[anuary  1,  2003  and  ext'     ding  through 
December  31,  2003,  in  i  ...ess  of  the  following 
levels  of  restraint: 


Categoiv 


Twelve-month  restratnt  limit 


Levels  In  Group  I 

200  

219  

225  

300/301    

313-0^    

314-02   

315-03   

31 7-0</61 7/326-0  5 


331pt./631pt.6  

334/335  345.858  dozen. 

336/636  966,065  dozen. 

338/339  1,867,716  dozen 

340/640  2,300,141  dozen 

341 1,383,424  dozen 

342/642  575,035  dozen. 

345  668,871  dozen. 


1,330,628  kilograms, 
14,781,156  square  meters. 
10,350,643  square  meters. 
6,325,394  kilograms. 
26,820,249  square  meters. 
93,649,603  square  meters. 
42,552,636  square  meters. 

41,099,712  square  meters  of  which  not  more  than  6,072,930  square  me- 
ters shall  be  in  Category  326-0. 
1 ,666,284  dozen  pairs. 


347/348  

351/651    

359-C/659-C7  

359-S/659-S8  

360   

361    

369-S9  

433  

443  I  92,357  numbers 

445/446  '  61,888  dozen. 


2,530,157  dozen. 
747,545  dozen. 
2,185,136  kilograms. 
2,300,141  kilograms 
2,047,118  numbers. 
2,047,118  numbers. 
1 ,41 1 ,928  kilograms. 
12,449  dozen. 
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Category 


447  

♦48^ 

604-A'o  

611-0"      

613-614.615   

618-0'2    

619/620   

625/626/627/628/629-0  " 

634/635  

638/639  

641    


643  

644        

645/646   

647  648   

Group  II 

201    218    220    224    226    227    237    239pt  '"    332    333    352    359- 

O'"-   362    363   369-0"^   400   410   414   434   435   436   438   440. 

442.  444.  459pt  ''    469pt    ■^   603   604-Or  624    633   652   659- 

0^0  666pt  -"    845  846  and  852   as  a  group 
Subgroup  in  Group  II 
400     410     414     434     435     436     438     440     442     444     459pl     and 

469pt  as  a  group 
In  Group  II  subgroup 
435  


Twelve-month  restraint  limit 


18.473  dozen. 
22,746  dozen 
1.098.159  kilograms 
6,886,642  square  meters 
38,987  416  square  meters 
9.200,572  square  meters 
14,260.885  square  meters 
43.513,216  square  meters 
460.028  dozen 
2.392,151  dozen. 
3.507,034  dozen 
511  782  numbers 
716,490  numbers 
1  210,497  dozen 
5,014.922  dozen 

138  437,136  square  meters  equivalent. 


3  259,744  square  meters  equivalent. 


51.178  dozen 


'  Category  313-0  all  HTS  numbers  except  5208  52  3035   5208  52  4035  and  5209  51  6032. 

^Category  314-0  all  HTS  numt>ers  except  5209  51  6015 

3  Category  315-0  all  HTS  numbers  except  5208  52  4055 

^Category  317-0   all  HTS  numbers  except  5208  59  2085 

''Cateqon/ 326-0   all  HTS  numbers  except  5208  59  2015   5209  59  001 5  and  5211  59  0015  ^.^„„^.,„     o..^r^oe-.on 

■'Cateqory  331pt  all  HTS  numbers  except  6116  10  1720  6116  104810,  6116  105510.  6116  107510.  6116.92,6410,  6116^92.6420 
6116  92  6430  6116  92  6440  6116  92  7450  6116  92  7460.  6116  92  7470  6116  92  8800.  6116  92.9400  and  6116,99.9510:  Category  631pt.:  a.\\ 
HTS  numbers  except  61 16  10  1730   6116  10  4820   6116  10  5520   6116  10  7520  61 16  93  8800.  61 16,93.9400.  6116.99.4800.  6116  99.5400  and 

6116  99  9530 

Category  359-C  only  HTS  numbers  6103  42  2025  6103  49  8034  6104  62  1020.  6104  69  8010.  6114.20  0048,  6114.20.0052,  6203.42.2010, 
6203  42  2090  6204  62  2010  621132  0010  621 1  32  0025  and  621 1  42  0010  Category  659-C  only  HTS  numbers  6103  23.0055.  6103.43.2020, 
6103  43  2025  6103  49  2000  6103  49  8038  6104  63  1020  6104  63  1030.  6104  69  1000,  6104  69  8014.  6114.30.3044,  6114.30.3054 
6203432010     6203432090     620349  1010     620349  1090     620463  1510     620469  1010     6210  109010,    621133.0010.    621133.0017    and 

^Caieqorv  359-S  only  HTS  numbers  61 12  39  0010  6112490010  6211  11  8010,  6211  11  8020,  621 1  12  8010  and  6211  128020;  Category 
659-S  only  HTS  numbers  6112310010  6112310020  6112410010  6112410020,  6112410030,  6112,41.0040.  6211.11.1010, 
6211  11  1020  6211  12  1010  and  6211  12  1020 

9  Category  369-S   only  HTS  number  6307  10  2005 

'"^Category  604-A   only  HTS  number  5509  32  0000 

"Category  611 -O  all  HTS  numbers  except  5516  14  0005   5516  14  0025  and  5516  14  0085 

'2  Category  61&-0   all  HTS  numbers  except  5408  24  9010  and  5408  24  9040 

'^Category  625/62&627  628   Category  629-0   all  HTS  numbers  except  5408  34  9085  and  5516  24  0085 

"Category  239pt    only  HTS  number  6209  20  5040  (diapers)  ^      ^  ^„  „„^„ 

"-Cateaorv    359-0     all    HTS    numbers    except    6103422025     6103498034     610462  1020.    6104698010     6114.20.0048. 
6203  42  2090    6204  62  2010    6211  32  0010    6211  32  0025  and  6211  42  0010  (Category  359-C);  6112  39  0010 

6211  118020    6211  128010  and  6211  128020  (Category  359-S),  6115  198010,  6117  106010.  6117209010 

6212  90  0010  6214  90  '^      0  6406  99  1550  6505  90  1525.  6505  90  1540.  6505  90  2060  and  6505  90.2545  (Category  359pt.). 
369_0    al!   HTS  numbt         xcept  6307  10  2005  (Category  369-S),  4202  12  4000,  4202  12  8020.  4202  12  8060,  4202  22.4020, 


6203  42  2010 
6211  11  8010 

6204  22  1 000 
"'Category 

4202  22  4500 
5601  21  0090 
5702  99  1090 

6302  51  3000 

6303  1 1  OOOO 
6307  90  3010 


6114.20.0052. 
6112.490010, 
6203.22.1000, 


6307  90  8910    6307  90  8945    6307  90  9882.    6406.10.7700,    9404.90.1000,    9404.90  8040   and 

6117  102010.    6117209020.    621290.0020.    6214.200000, 


4202  22  8030  4202  32  000  4202  32  9530  4202'92  0505,  4202  92  1500,  4202  92  3016,  4202,92.6091,  5601.10.1000. 
570190  1020  570190.020  5702  109020  5702392010  570249  1020.  570249.1080.  5702.59  1000.  5702.99.1010, 
5705002020  5805003000  5807  100510  5807900510  6301300010.  6301300020,  6302,511000,  6302.51.2000, 
6302514000  6302600010  6302  60  0030  6302  910005  6302  910025,  6302,910045.  6302  910050.  6302,91,0060, 
6303910010  6303910020  6304  910020  6304  92  0000  6305  20  0000,  6306  110000.  6307  10  1020.  6307  10  1090, 
6307  90  4010  6307  90  5010 
9404  90  9505  (Categon/  369pt  i 

"Category    459pt      all    HTS    numbers    except    6115  198020     6117  101000 
6405  20  6030   6405  20  6060   6405  20  6090  6406  99  1  505  and  6406  99  1  560 

'''Category    469pt      all    HTS    numbers    except    560129  0020     5603  94  1010     6304  19  3040.    6304  910050,    6304.99  1500,    6304,99.6010, 
6308  00  0010  and  6406  10  9020 

'^Cateqon/  604-O  an  HTS  numbers  except  5509  32  0000  (Category  604-A) 

'^  Cateqon/    659-0     all    HTS    numbers    except    6103  23  0055     6103  43  2020     6103  43  2025.    6103  49.2000, 
6104  69  1000      6104  69  8014      6114  30  3044      6114  30  3054.     6203  43.2010.     6203  43.2090. 
6204  69  1010     6210  10  9010     621133  0010     621133  0017     621143  0010    (Category    659-C); 

6112410020     6112410030     6112410040    6211111010.    6211111020,    6211121010,    621112.1020    (Category   659-S); 
6115  122000    6117  102030    6117209030   6212  90  0030,  6214  30  0000,  6214  40  0000   6406,99.1510  and  6406  99  1540  (Cat- 


6104  63  1030 
6204  63  1510 
6112  41  0010 
6115  11  0010 
egory  659pt  ) 
-'  Category 

6302  53  0020 

6303  99  0010 
9404  90  9522 


6103.49.8038. 
6203.49  1010. 
6112.31.0010, 


6104.63.1020, 
6203.49,1090, 
6112.31,0020, 


666pt  all  HTS  numbers  except  5805004010  6301100000.  6301400010  6301.40.0020,  6301.900010.  6302.53.0010. 
6302  53  0030  6302  93  1000  6302  93  2000  6303  12  0000.  6303  19  0010.  6303  92  1000,  6303.92.2010.  6303.92.2020. 
6304  112000  6304  19  1500  6304  19  2000  6304  910040  6304  93  0000.  6304  99.6020.  6307  90  9884.  9404.90  8522  and 
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The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  27,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S,C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  02-26146  Filed  10-11-02;  8:45  am) 
BILUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
LImtts  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Sillt  Blend  and  Other 
Vegetable  Fil)er  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  Korea 

October  8,  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  AgreemeQts 

(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port.call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  nf  the  Agricultural 
Act  of  19.56,  as  amended  (7  I'.S.C.  1854); 
Executive  Order  116.T]  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Korea  and  exported  during  the  period 
January  1,  2003  through  December  31 , 
2003  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  hmits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  III, 

Chuirman.  CdmmitU'f  for  the  Impli'-mentdtion 
of  Texiilf^  A^ri'fmi'nts 

Committee  for  the  Implemenlalion  of  Textile 
Agreements 

October  8.  2002 

Commissioner  ol  Custums. 
Department  uf  iht'  I'rt'tisiirw  Wii^hiniitoii   DC. 
20229. 
Dear  Conimis.sLoner:  Pursuant  In  se(  tiun 
204  ol  the  Agri(  ultural  .^ct  of  I<).i(),  as 
iimtmded  (7  li.,S.C;.  18.54):  E\i'(,uti\t'  Order 
nO.'Sl  of  March  3,  1972,  as  .muMKied.  .iiid  the 
I'riiguav  Round  Agreement  on  IVxtiics  and 
C;lothing  (.^TC),  \f)U  are  directed  In  prdlubil, 
effective  on  January  1,  2()0.<,  eiilr\  iiitu  tlie 
I'nited  State.s  lor  consumptu/n  and 
withdrawal  from  warehouse  lor  i  uiisumptinn 
of  cotton,  wool,  man-made  til)er.  silk  blend 
and  other  segetable  fiber  levliles  and  textile 
products  in  the  following  <  ateguries, 
produc:ed  or  manufactured  in  tlie  Re[)ubli(  ol 
Korea  and  exported  during  the  IweK-e-nioiilli 
period  beginning  on  Ianuar\  1 .  2()().S  and 
extending  through  De(:emt)er  31.  200.3.  m 
excess  of  the  following  levels  ol  restraint: 


Category 

Group  I 

200-220,   224-V\   224-02,   225-227,   300-326,   360-363,   369pt,3, 
400-414,  469pt.,'»,  603,  604,  611-620,  625-629,  666pt.5.  as  a  group 
Sublevels  within  Group  I 

200  

201  

218  

219  

224-V  

300/301  

313  

314  

315  

317/326  

363  

410  

604  

611  

613/614  

617  

619/620  

624  

625/626/627/628/629  


Twelve-month  restraint 


253.720.844  square  meters  equivalent. 


561.429  kilograms. 
3.457.628  kilograms 
1 1 .380.348  square  meters. 
10,362,594  square  meters. 
13,063,634  square  meters. 
3.817,516  kilograms 
62,212,568  square  meters. 
34,687,000  square  meters. 
20,582.834  square  meters. 
23,119,807  square  meters. 
1,332.334  numbers. 
3.846,388  square  meters, 
491,879  kilograms. 
4.552,140  square  meters. 
7,586,898  square  meters. 
6,291,576  square  meters. 
102,373,098  square  meters. 
11,102,779  square  meters. 
19,422,460  square  meters. 
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Category 


Twelve-month  restraint  limit 


Group  II 

237   239pt  '    331  pt       332-348   351,  352.  359pt  ", 

459_W^  459pt  "^   631pt  ".  633-648,  651,  652. 

and  659pt  "   as  a  group 
SuDieveis  within  Group  II 
237 


433-438,  440  448 
659-H'^.  659-S'^ 


578  811  286  square  meters  equivalent 


75.497  dozen 


239pt  305  271  kilograms 

333/334/335 !""""'.""""'""'".'' 3**''  '*l''  dozen  of  which  not  more  than  174,500  dozen  shall  be  in  Cat- 
egory 335 


336 


72  1 50  dozen 


338,339  ^  517  380  dozen 

34Q         "!!!""!"""!""""!!!!!"!"!"!.!.".! 789  038  dozen  of  which  not  more  than  409,694  dozen  shall  be  in  Cat- 

egon/  340-D  'r 

341  _ 205  830  dozen 

342  642  '!!! 274  411  dozen 

345      _"' 147  411  dozen 

347  348   "  561  429  dozen 

351  651     ZZIZZZZ"ZJ. 288  275  dozen 


352 
433 
434 
435 
436 
438 
440 


224  328  dozen 
14  504  dozen 
7  439  dozen 
38  152  dozen 
16  151  dozen 
64  753  dozen 
206  758  dozen 


442  54  579  dozen 

443  "'"!".".!..:...!J 322  056  numbers. 

444  ' „ 59  475  numbers 

445,446       ]. .  „ 54  411  dozen 

447  !I'™™Z!!"r.".' 92  830  dozen 

448  '"ZZ.!!!!!»~^!^i^-i!i^ 38  397  dozen 

459-W        ""..!."" ^03  865  kilograms 

531pt  ^ 76  980  dozen  pairs 

633/634/635      "^.".Z.... - ''  39^  ^80  dozen  of  whicn  not  more  than   157  813  dozen  shall  be  in 

CategoP/  633  and  not  more  than  588  121  dozen  shall  be  in  Category 
635 

536    305  832  dozen 

638/639   ..'........ 5  418  295  dozen  , 

640_D'6   - 3.264  604  dozen 


640-0' 
641   


643  

544     ^ 

645/646     

647648 

659-H     

659-S  

Group  Ill-only  852 
Levels  not  m  a  group 

845 

846 


2.720  502  dozen 

1,105  410  dozen  of  which  not  more  than  41 

egory  641  -Y  '*' 
818  942  numbers. 
1.232  061  numbers 
3.739  567  dozen 
1  438  155  dozen 
1  509  879  kilograms 
225  828  kilograms 
13.315  835  square  meters  equivalent. 

2.315  056  dozen 
825  385  dozen 


'53  dozen  shall  be  in  Cat- 


'  Category  224-V   only  HTS  numbers  5801  21  0000.  5801  23  0000   5801  24  0000   5801  25  0010   5801  25  0020   5801  26  0010   5801  26  0020 
5801  31  0000  5801  33  0000   5801  34  0000   5801  35  0010  5801  35  0020   5801  36  0010  and  5801  36  0020 


-Category  224-0  all  remaining  HTS  numbers  in  Category  224 


'  Category 
4202  32  4000 
5701  90  2020 
5805  00  3000 

6302  60  0010 

6303  91  0020 
6307  90  5010 

'  Category 


369pt  all  HTS 
4202  32  9530 
5702  10  9020 
5807  10  0510 
6302  60  0030 
6304  91  0020 


numbers  except  4202  1 2  4000  4202  1 2  8020 
4202  92  0505   4202  92  1500   4202  92  3016 

5702  49  1020 

S301  30  0010 

6302  91  0025 

6305  20  0000 


5702  39  2010 
5807  90  0510 
6302  91  0005 
6304  92  0000. 


4202  12  8060 

4202  92  6091 

5702  59  1000, 

630?  51  1000. 

6302  91  0050 

6307  10  1020 


4202  22  4020 
5601  10 1000 
5702  99  1010 
6302  51  2000 
6302  91  0060. 
6307  10  1090. 


4202  22  4500 
5601  21  0090 
5702  99  1090, 

6302  51  3000 

6303  1 1  0000. 
6307  90  3010. 


6301  90  0010, 
6303  92  2010, 


5702  49  1080 

6301  30  0020 

6302  91  0045 
6306  1 1  0000 

6307  90  8910  6307  90  8945  6307  90  9882  6406  10  7700  9404  90  1000  9404  90  8040  and  9404  90  9505 
469pt   an  HTS  numbers  except  560129  0020  5603  94  1010  6304  19  3040  6304  910050,  6304  99  1500 
6308  00  00 1 0  and  6406  1 0  9020 
sCateqorv  666pt   an  HTS  numbers  except  5805  00  4010  630110  0000  630140  0010  630140  0020 

6302  53  0020   6302  53  0030  6302  93  1000   6302  93  2000  6303  12  0000.  6303  19  0010  6303  92  1000. 

6303  99  0010  6304  1 1  2000  6304  19  1500  6304  19  2000  6304  91  0040  6304  93  0000  6304  99  6020.  6307  90  9884 
9404  90  9522 

^  Cateqon/  239pt  only  HTS  number  6209  20  5040  (diapers  i  ^  _  ^ 

Xateqorv  33ipt   all  HTS  numbers  except  6116  10  1720  6116  10  4810  6116  10  5510  6116  10  7510,  6116  92,6410 
6116  92  6430  6116  92  6440  6116  92  7450  6116  92  7460  6116  92  7470  61 16  92  8800,  61 16  92  9400  and  61 16  99  9510 

''Categop/  359pt   an  HTS  numbers  except  6115  198010  6117  106010  6117209010  620322  1000,  620422  1000 
6214900010  6406991550  6505901525  6505  90  1540.  6505  90  2060  and  6505  90  2545 

9  Category  459-W  onlv  HTS  number  6505  90  4090 

'"Categor,  459pt  ai'' HTS  numbers  except  6505  90  4090  iCategory  459-W| 
6212  90  0020  6214  20  0000  6405  20  6030  6405  20  6060  640=  20  6090  6406  99  1505  6406  99  1560 


4202  22  8030. 
5701  90  1020 
5705  00.2020 
6302.51  4000, 
6303.91  0010, 
6307  90  4010, 

6304  99  6010, 

6302  53.0010. 

6303  92  2020 
9404  90  8522  and 


6116  92  6420. 
621290  0010, 


6115198020  611710  1000  61 17  10  2010  61 17  20  9020. 
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'1  Category  631pt.:   all   HTS  numbers  except  6116.10.1730, 
6116.99.4800,  6116.99.5400  and  6116.99.9530. 

12  Category   659-H:    only   HTS   numtiers   6502.00.9030,    6504.00.9015 
6505.90.8090 

13  Category 


6116.10.4820,    6116.10.5520.    6116.10,7520.    6116.93.8800,    6116  93.9400 


6504.00.9060,    6505.50.5090,    6505.90.6090.    6505  90.7090    and 


6112.41.0010,     6112.41,0020.     6112.41,0030,     6112410040 


659-S:    only    HTS    numbers    6112.31.0010,    6112.31.0020, 

6211.11.1010,  6211.11.1020,  6211.12.1010  and  6211.12.1020. 
'^Category  659pt.:   all   HTS   numbers   except  6502.00.9030,   6504.00.9015,   6504.00.9060.    6505.90.5090,   6505  90  6090    6505  90  7090 

6505.90.8090   (Category   659-H);   6112.31.0010,    6112.31.0020,    6112.41.0010.    6112.41.0020,    6112.410030,    6112410040    6211111010 

6211.11.1020,    6211,12.1010,    6211.12.1020   (Category   659-S);    6115.11.0010,    6115.12.2000.    6117.10.2030,    6117.20.9030.    6212  90  0030. 

6214.30.0000,  6214.40.0000,  6406.99.1510  and  6406.99.1540. 
15  Category  340-D:  only  HTS  numbers  6205.20.2015,  6205.20.2020,  6205.20.2025  and  6205.20.2030 

leCategory  640-D:  only  HTS  numbers  6205.30.2010,  6205.30.2020,  6205.30.2030,  6205.30.2040,  6205.90.3030  and  6205  90  4030 
1^640-0:  only  HTS  numbers  6203.23.0080,  6203.29.2050,  6205.30.1000,  6205.30.2050,  6205.30.2060.  6205.30.2070,  6205  30  2080  and 

6211.33.0040. 
iBCategory  641-Y:  only  HTS  numbers  6204.23.0050,  6204.29.2030,  6206.40.3010  and  6206  40.3025. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  23,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factors  for  the  following 
merged  categories  are  listed  below: 


Category 


Conversion  factor 
(Square  meters  equiv- 
alent/category unit) 


333/334/335  i  33.75 

633/634/635  \  34.1 

638/639  I  12.96 


In  carrving  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entrv  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  .5 
U.S.C.  5.53(a)(1). 

Sincerely, 
lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  02-26145  Filed  10-11-02:  8:45  am] 

BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMErfTATION  OF  TEXTILE 
AGREEMEtfTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  In  Nepal 

October  8.  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  January  1.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

linger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U,S.  Customs 
website  at  http://wvvw.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita,doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .•Xgrii  ulturdl 
Act  of  1956.  as  amended  (7  V.S.C.  18.i4l: 
Exec:utive  Order  116.51  of  March  3.  1<)72.  as 
amended. 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  May 
30  and  June  1.  1986,  as  amended  and 
extended,  and  Memorandum  of 
Understanding  (MOU)  dated  July  13, 
2000  between  the  Governments  of  the 
United  States  and  Nepal  establish  limits 
for  the  period  January  1 ,  2003  through 
December  31,  2003. 

These  limits  may  be  revised  if  Nepal 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Nepal. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  te.xtile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  2003 


CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

lames  C.  Leonard  III. 

Chairman,  C.ommittt'f  tortht^  Impliiufnhitiuii 
of  Tf'Xtilr  A^rffiiU'iit^. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  H.  2002. 

C^ommissioner  oi  Custom^. 
Department  of  the  TreaMirN ,  Wti'-hiiiulou.  D( 
20229, 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agrit.ultura!  Ait  ol  li),")6.  as 
amended  (7  I'.S.C   1854);  Lxei  utive  Order 
llB.Tl  of  March  3.  1972.  as  amended:  tlie 
Bilateral  Textile  .Agreement.  effe(  led  b\ 
exchange  of  notes  dated  May  M  and  June  1. 
1980,  as  amended  and  extended;  and  the 
Memorandum  of  Understanding  dated  July 
1.1.  2000  between  the  Covernments  of  the 
I'nited  Slates  and  Nepal,  you  are  directed  to 
prohibit.  effe(  ti\e  on  lanuar\  1.  200.'^.  entry 
into  the  Tniteil  .Stales  tor  consumption  and 
wilhdiawal  from  wareliouse  for  (.onsumption 
ol  (  olton  and  man-made  fil)er  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Nepal  and 
ex[)orted  during  the  twe!\  I'-monlh  period 
lieginning  on  !anuar\  1,  200,1  ami  cxtendini; 
through  Decemlier  :-il,  2()(ri,  in  cxi  rss  oi  the 
following  le\els  of  restraint: 


Category 


Twelve-month  restraint 
limit 


336/636 

340 

341  

342/642 
347/348 

363 

369-S' 

640 

641 


344,775  dozen 
452,694  dozen 
1 ,257  755  dozen 
395  100  dozen 
1,019,668  dozen 
9.220,374  numbers 
1,074,647  kilograms 
227.839  dozen 
513  718  dozen 


'  Category     369-S 
6307,10.2005. 


only     HTS     number 


The  limits  set  forth  ai)o\e  are  subject  to 
adjustment  pursuant  to  the  pro\  isions  of  the 
current  bilateral  agreement  between  the 
C'.o\ernments  ot  the  I'nited  Stales  and  Nepal, 

Products  in  the  abcne  c;alegories  e\[)nrle(l 
during  2002  shall  he  charged  to  the 
applicable  i;ategory  limits  for  that  \ear  (see 
directive  dated  November  2.1.  2001)  to  tlie 
extent  of  an\  unfilled  balances.  In  the  e\ent 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
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pr(iilut:t,s  shall  be  i  harged  to  thu  limits  set 
forth  in  thi.s  directive 

These  limits  mav  be  revised  if  Nepal 
becomes  a  member  of  the  World  Trade 
Organization  (VVTC3)  and  the  United  States 
applies  the  VVTO  agreement  to  Nepal. 

In  carrying  out  the  above  directions,  the 
Ciommissioner  of  Customs  should  construe 
entrv  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
L'.S.C.  553(al(l). 

Sincerely, 
lames  C.  Leonard  111. 

Chairman.  Committee  for  the  Implementation 
of  Textile  .Agreements. 
IFR  Do( .  02-26144  Filed  10-1 1-02;  8:45  ami 

BILLING  COOe  3StO-0«-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  In  the  Philippines 

Octobers.  2002 


AGENCY:  ( .nnuintt.'f  I..r  th-' 
Implementation  of  Textile  .X^r* 
(CITA). 


■ments 


ACTION:  Issuing  a  directivp  to  the 

(  juiimissioner  of  (Customs  establishing 

limits. 

EFFECTIVE  DATE:  lanuarv  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

.Naonii  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Depailment  of  Commerce, 
(202)  4H2-4212.  For  information  on  the 
quota  status  of  the.se  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
()ulietin  hoards  of  each  Customs  port, 
call  (202)  927-.5H.S0.  or  refer  to  the  U.S. 
Customs  wehsite  at  http:// 
www  cusfoms.gov   For  information  on 
embargoes  and  ()uota  re-openings,  refer 
to  the  C)ffi(  e  of  Textiles  and  .Apparel 
website  at  http:  '/otexa. ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

.\ulhorilv:  s.M  tiiiii  J(I4  nt  th.^  .Xgru.ullur.il 
\,  t  '.!  l'|-.t,   ,,s  .iiii.'ihi.Ml  17  U.S.C.  18,54). 
LxfH  ulivo  Ortler  1  lt..->l  ot  March  i.  I't72.  as 
amended 

rill-  import  restraint  limits  for  textile 
()Midii(  ts.  prodiK  e(f  or  manufactured  in 
tlif  l'hili[)[)ines  and  exported  during  the 
period  lanuarv  1.  200)  through 
f")e(  ember  U,  200.:i  ,ire  based  on  limits 
notified  til  ttie  Textiles  Monitoring  Bodv 
[lursii.ini  til  tlie  I  'ruguav  Round 
.\greement  no  Irxtiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CIT.\  dire(  ts  tlie 
( 'iim nil ss inner  of  ( iustoms  to  establish 
llic  2U0J  limits. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  65178. 
published  on  December  18,  2001). 
information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

lames  C.  Leonard  III. 

i:hairnuin.  Committt-f  tor  the  Imijlt'incnlation 
,  pf  7'('\f;7e  Afin'i'inrnts 

C:ommittee  for  the  Implementation  of  Textile 
.\greements 

Oi  tuber  H.  2(102. 

1 .1  iinmissioner  of  C;ustoms. 
Driiarinu'ritofthf  Y'reoMm.  Wiif-hinuton.  DC 
20229 
Hear  Cniiinilssinrifr:  Pursuant  In  seitioii 
204  lit  the  .'Xgric  iiltural  Act  of  IMrifi,  as 
.(riii'iided  (7  I'.S.C;,  1H.54);  Executive  Order 
1  Iti")!  of  March  .t.  1972.  as  amended;  and  the 
I  ruguH\  Round  .Agreement  on  Textiles  and 
Clothing  (,ATC:).  \(ni  are  directed  to  prohibit. 
•  ■Ilei  ti\e  on  laiuiarv   1.  200;).  entr\-  into  the 
1  lilted  Sl.itfs  toi  (  onsiiinptlon  and 
uithdrawal  Ironi  wareliiuisi'  lor  consumption 
III  (  niton,  wool  ,iiui  man-niadf  fiber  textiles 
and  'I'vlilf  pnuiiH  ts  ,ind  silk  blend  and  other 
vegetable  fiber  rtpiiaii'l  in  the  lollow  ing 
categories,  prmtuc  ed  or  manutat  tiireii  in  the 
F'hilip|iiiu's  ;inil  exported  during  the  Uvelve- 
iniinth  pniiul  beginning  on  Ianuar\   1.200;i 
i:M  I'vieiulmg  Ihroiigli  Dec  ember  :)1 .  200:t.  in 
fxi  ess  of  ihe  lollouing  levels  of  rc^strainl: 


Category 


Twelve-month  restraint  limit 


Levels  m  Group  I 

237  „.     2  81  7  264  dozen 

331pt  63ipt  '  ".->■     2.508  042  (jozen  pairs 

333  334  441  328  dozen  ot  whicn  not  more  than  63,358  dozen  shall  be  in  Cat- 

egory 333 


335 

336  

33a  339 

340' 640 
341  641 


MB!  •••»••»•  ••««•••••< 


287  260  dozen 
1  045  361  dozen 
3  010  898  dozen 
1  337  015  dozen. 
1  206  487  dozen 


342  642  „ ™ ~..." 904  185  dozen 


345 


269  264  dozen 


347  34e  .,„.„.. „ „ 3  167  764  dozen 


351  651      „. 

352  652 
359-C659-C2  ... 

361     

369-S  ' „... 

433 

443  


986  193  dozen 
3  873  037  dozen 
1  339  891  kilograms 
3  010  999  numbers 
682  518  kilograms 
3  638  dozen 
43  984  numlaers 


445/446  - - —      30  042  dozen 


447 

eii 

088 

084 

635 

636 

638/639 

643 

64S646 


8,352  dozen 
9  036,247  square  meters. 
58,261  dozen 
722,860  dozen 
406,743  dozen 
2,724,275  dozen 
3,093,012  dozen 
1,391  609  numtjers 
1,110,327  dozen 


647648   „ - - - ''  911  398  dozen 
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"" 

Category                                                                                         Twelve-month  restraint  limit 

659-H* I  2.244,769  kilograms. 

Group  II  ! 

200-220,  224-227,  300-326,  332,  359pt.5,  360,  362,  363,  369pt.6,     223,178.785  square  meters  equivalent, 

400-414,  434-438,  442,  444,  448,  459pt. ',  469pt.8,  603,  604,  613-  j 

620,  624-629,  644,  659-09,  666pt.  1°,  845,  846  and  852,  as  a  group 
Sublevel  In  Group  11 
604  1  3,192.230  kilograms 

'Category  331pL:  all  HTS  numbers  except  6116.10.1720,  6116.10.4810,  6116.10.5510,  6116.10.7510,  6116.92  6410.  6116  92  6420 
611692  6430,  6116.92.6440,  6116.92.7450,  6116.92.7460,  6116.92.7470,  6116.92.8800,  6116.92.9400  and  6116.999510:  Category  631pt  all 
HTS  numbers  except  6116.10.1730,  6116.10.4820,  6116.10.5520,  6116.10.7520,  6116.93.8800,  6116.93.9400.  6116.99,4800  6116  99  5400  and 
6116  99  9530 

2 Category  359-C:  only  HTS  numbers  6103.42.2025,  6103.49.8034,  6104.62.1020,  6104.69.8010.  6114.20.0048,  6114,20  0052,  6203  42  2010 
6203  42  2090,  6204.62.2010,  6211.32.0010,  6211.32.0025  and  6211.42.0010;  Category  659-C:  only  HTS  numt)ers  6103230055.  6103  43  2020 
6103432025  6103.49.2000,  6103.49.8038,  6104.63.1020,  6104.63.1030,  6104.69.1000.  6104.69,8014.  6114  30.3044,  6114  30  3054 
6203.43.2010,  6203.43.2090,  6203.49.1010,  6203.49.1090,  6204.63.1510,  6204.69.1010,  6210.10.9010,  6211.33,0010.  6211.33  0017  and 
6211.43.0010. 

3 Category  369-S:  only  HTS  number  6307  10.2005. 

«Category  659-H:  only  HTS  numbers  6502.00.9030.  6504.00.9015,  6504.00  9060,  6505.90.5090.  6505  90.6090  6505  90  7090  and 
6505.90.8090. 

5  Category  359pL:   all   HTS   numbers   except   6115.19.8010,   6117  10.6010,   6117.20,9010, 
6214  90.0010,  6406.99.1550,  6505.90.1525,  6505.90.1540.  6505.90  2060  and  6505  90  2545. 

^Category   369pt.:    all    HTS   numbers   except   4202.12.4000,    4202.12.8020,    4202.12.8060. 


6203.22  1000.    6204  22  1000,    6212  90  0010, 


4202.22.4020. 
5601.10.1000. 
5702.99,1010, 
6302.51.2000. 
6302.91.0060, 
6307.10.1090. 


4202  224500 
5601.21.0090. 
5702.99.1090. 
6302.51  3000 
6303,11  0000 
6307  90.3010, 


4202  32  4000,  4202.32.9530,  4202.92.0505,  4202.92.1500.  4202  92.3016,  4202.92  6091. 
570190  2020,  5702.10.9020,  5702.39.2010,  5702.49.1020,  5702.49.1080,  5702.59.1000, 
5805.00,3000,  5807.10,0510,  5807.90.0510,  6301.30.0010,  6301.30.0020,  6302,51.1000, 
6302.60.0010,  6302.60.0030,  6302.91.0005,  6302.91.0025,  6302.910045,  6302.91.0050. 
6303  91.0020,  6304.91,0020,  6304.92.0000,  6305.20.0000,  6306.11.0000,  6307.10.1020, 
6307  90  5010  6307  90.8910,  6307.90.8945,  6307.90.9882,  6406.10.7700,  9404.90.1000,  9404.90.8040  and  9404.90  9505 

^Category   459pL:    all    HTS    numbers   except   6115.19.8020,    6117.10.1000.    6117  10.2010,    6117.20.9020.    6212  90  0020 
6405.20.6030,  6405.20.6060,  6405.20.6090,  6406.99  1505,  6406.99.1560. 

^Category   469pL:    all    HTS    numbers   except   5601.29,0020,    5603.94,1010.    6304.19.3040.    6304.91,0050. 
6308.00.0010  and  6406.10.9020. 

9  Category   65&-0:    all   HTS   numbers   except   6103.23.0055,    6103.43.2020.   6103,43.2025,    6103,49.2000, 
6104.63  1030,     6104.69,1000,    6104.69.8014,     6114.30.3044,     6114.30.3054.     6203.43.2010,     6203.43.2090. 
620463  1510,    6204.69.1010,    6210.10.9010,    6211.33.0010,    6211.33.0017.    6211.43.0010    (Category   659-C); 
6504.00.9060,    6505.90.5090,    6505.90.6090,    6505.90.7090,    6505.90.8090    (Category   659-H);    6115.11.0010. 
6117  20  9030,  6212.90.0030,  6214.30.0000,  6214.40.0000,  6406.99.1510  and  6406.99.1540  (Category  659pt.). 

'0 Category  666pt.:   all   HTS   numbers   except   5805.00.4010,   6301.10.0000,   6301.40.0010,   6301.40.0020. 
6302  53  0020,    6302,53.0030,     6302.93.1000,     6302.93.2000,     6303.12.0000,     6303  19.0010,     6303.92.1000. 


420222  8030. 
5701  90  1020. 
5705  00  2020 

6302  51  4000. 

6303  91  0010. 
6307  90  4010 

6214  20  0000 


6304  99  1 500.  6304  99  601 0 


6103498038. 
6203491010 
6502,00.9030 
6115.12.2000. 

6301.90.0010 
6303.92  2010, 


6104  63  1020 
6203  49  1090 
6504  00  9015 
6117  10  2030. 

6302  530010 

6303  92  2020, 


6303.99.0010, 
9404.90.9522. 


6304.11.2000,    6304.19.1500,    6304.19.2000,    6304.91.0040,    6304.93.0000,    6304,99.6020,    6307  90  9884.    9404  90  8522    and 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  27,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C,  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  02-26143  Filed  10-11-02;  8:45  ami 

BtLUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fit>er,  Siilc  Blend  and  Other 
Vegetable  ¥\her  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

Octobers,  2002, 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce  (202)  482- 
4212,  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S,  Customs 
website  at  http://www, customs, gov.  For 


information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa, ita, doc. gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  -Section  204  nt  llu'  .Agrii  ultural 
.Act  of  19,50.  as  HimnuifH  |7  T  S.C    18.i4|; 
Executive  Order  llfi.il  iit  \Un  h  .i.  l')72.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Thailand  and  exported  during  the 
period  January  1,  2003  through 
December  31,  2003  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC), 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  651 78. 
published  on  December  18,  2001). 
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Inforrndtion  reiianiins  thf-  200:1 
CORRtLATION  will  bt"  publishtHi  m  the 
Federal  Register  <it  d  latrr  liclt^■ 

lames  C.  Leonard  III. 

Chairman.  Cnmiiuttft'  for  the  Implementation 
of  Textile  Agreements 

Committee  fcir  the  Implementation  of  Textile 
Agreements 

OcIobtT  a.  2002 

Commissioner  nt  Customs. 
Department  at  the  Treasury.  Washmgton.  LKJ 
20229. 
Dear  Commissioner:  Pursuant  to  section 
J(i4  r,t  tht'  Agricultural  .^(:t  of  1956.  as 
dmHndetl  (7  L'  ,S.C.  1854);  Executive  Order 
1 1651  of  March  t.  Ut72.  as  amended,  and  the 
L'ruguav  Round  .■\greemenl  on  Textiles  and 
Clothing  (.\TC).  vou  are  directed  to  prohibit, 
effective  on  lanuarv  1.  200.3,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  Wend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories. 
produc:ed  or  manufactured  in  Thailand  and 
e\pi)rted  during  the  twelve-month  period 
beginning  on  lanuary  1.  2003  and  extending 
through  December  31.  200.3. 


Category 


Twelvemonth  restraint 
limit 


Level  not  in  a  Group 

239pt  ■  

Levels  in  Group  I 

200         

218 


219 

300 

301 -P 2 
301-03 
313-0-' 


314-0* 

315-0'^  

31^-0  326-0- 

363  

369-S8  „.. 

604  


611-O'o  

613614615 


617 

619 


2.883381  kilograms 

1  881  872  kilograms 
28.031  246  square 

meters 
10.036.662  square 

meters 
7.527  496  Kilograms 
7,527  496  kilograms 
1  505  502  mloqrams 
35  128  315  square 

meters 
80.293.288  square 

meters 
50.183.304  square 

meters 
21  067  437  square 

meters 
32.619  148  numbers 
501,833  kilograms 
1.174  119  Kilograms  of 

which  not  more  than 

752  749  kilograms 

shall  be  in  Category 

604-A  ' 
14  061  435  square 

meters 
75  842  768  square 

meters  of  which  not 

more  than 

44  161  309  square 

meters  shall  be  in 

Categories  613/615 

and  not  more  than 

44,161  309  square 

meters  shall  be  in 

Category  614 
27  387  665  square 

meters 
11.291,242  square 

meters 


Category 


Twelve-month  restraint 

limit 


620 

625/626/62  7,'62B/629 


Group  II 

237   331  pt  '^    332- 
348.  351    352, 
359pt  '-■  433- 
438   440   442- 
448   459pl  '  ' 
631pt  '\  633- 
648  651    652. 
659-H  "• 

659pt  »■   845,  846 
and  852  as  a 
group 

Sublevels  in  Group  II 

331pt.631pt 

334,634 

335  635       

336/636      

338/339      

340   

341/641  „.... 

342/642  

345  

347/348  

351/651  

659-H  

433    

434      

435      

438      

442       

638/639 -. 

640     

645/646     

647/648    


11,291  242  square 

meters 
22,120  806  square 
meters  of  which  not 
more  than 
17  564  156  square 
meters  shall  be  m 
Category  625 

430,013.156  square 
meters  equivalent 


824  914  dozen  pairs 
978  575  dozen 
758,632  dozen 
501  833  dozen 

2  606  139  dozen 
451  651  dozen 

1  066  396  dozen 
928  392  dozen 
476  742  dozen 
1  280  778  dozen 
376,374  dozen 
2.006  898  kilograms 
10  442  dozen 
12.890  dozen 
58  571  dozen 
19  334  dozen 
22  452  dozen 

3  071  521  dozen 
828  022  dozen 
501  833  dozen 

1  786.525  dozen 


239pt 

diapersi 

301    P      only 
5206  22  0000 
5206  25  0000 
5206  43  0000 


only     HTS     number 


O  only 
5205  21  0090 
5205  23  0020 
5205  24  0090 
5205  27  0020 
5205  28  0090 
5205  42  0020. 
5205  43  0090 
5205  46  0020 
5205  47  0090 


HTS  numbers 
5206  23  0000, 
5206  41  0000, 
5206  44  0000 

HTS  numbers 
5205  22  0020 
5205  23  0090. 
5205  26  0020. 
5205  27  0090, 
5205  41  0020, 
5205  42  0090, 
5205  44  0020, 
5205  46  0090. 
5205  48  0020 


loCategory  611-0:  all  HTS  numbers  except 
5516140005.  5516.140025  and 

5516  140085 

''Gategones  331pt.:  all  HTS  numbers  ex- 
cept 6116  10.1720.  6116.10.4810. 
6116  105510.  6116.10.7510,  6116.92.6410. 
6116.92.6430,  6116.92.6440. 
6116.92.7460,  6116.92.7470, 
6116  92.9400  and 


'  Category 

6209  20  5040 

Category 
5206  21  0000 
5206  24  0000 
5206  42  0000 
and  5206  45  0000 

'Category  301 
5205  21  0020 
5205  22  0090 
5205  24  0020 
5205  26  0090 
5205  28  0020 
5205  41  0090 
5205  43  0020 
5205  44  0090. 
5205  47  0020. 
and  5205  48  0090 

'Category  313-0 

5208  52  3035 

5209  51  6032 
Category  314-0 

5209  51  6015 

•^Category  31S-0 
5208  52  4055 

Category  317-0  all  HTS  numbers  except 
5208  59  2085  Category  326-0  all  HTS  num- 
bers except  5208  59  2015.  5209  59  0015  and 
5211  59  0015 

369-S       only      HTS      number 


all  HTS  numbers  except 
5208  52  4035  and 

all  HTS  numtjers  except 

all  HTS  numbers  except 


6116  92  6420. 
6116  92  7450. 
6116  92  8800. 
6116  99  9510 

'2  Category  359pt..  all  HTS  numbers  except 
6115198010.    6117.106010.    6117.20.9010. 
6204.22.1000,    6212.90.0010. 
6406.99.1550.    6505.90.1525, 
6505,90.2060  and 


'^  Category 
6307  1 0  2005 

''  Category 
5509  32  0000 


6203.22.1000. 
6214  90  0010. 
6505  90  1540. 
6505  90  2545. 

'2  Category  459pt.  all  HTS  numbers  except 
611519.8020.  6117.10.1000,  6117.10.2010. 
6117  20  9020,  6212  90  0020,  6214  20  0000, 
6405206030,  6405.20  6060,  6405  20,6090, 
6406  99  1505  and  6406  99.1560 

■■"Category  631pt    all  HTS  numbers  except 
6116  10  1730.    6116.10  4820.    6116.10.5520. 
6116  93.8800.    6116.93  9400. 
6116  99  5400  and 


6116  10  7520 
6116  99  4800 
6116  99  9530 
'''Category 
650200  9030 
6505  90  5090 


659-H     only    HTS    numbers 
6504.00.9015,    6504  00.9060. 
6505  90.6090,     6505  90  7090 
and  6505.90  8090 

"^Category  659pt.   all  HTS  numbers  except 
6502  00  9030.    6504.00  9015.    6504  00.9060, 
6505  90.6090,    6505  90  7090, 
(Category  659-H); 

6115  12.2000.    6117  10.2030. 
6212.900030.    6214.300000. 
6406  99  1510  and 


650590  5090 
6505  90  8090 
6115  11  0010 
6117  20  9030 
6214  40  0000 
6406  99  1 540 


Hie  limits  set  I'lirth  .ib()\f  drr  siilijtu  t  to 
Hdiustmeiit  pursuant  to  iIih  priivi.sions  nt  tho 
.ATC  liiui  .idniinistrHtive  rtrraiif^eiiu'iits 
lUJiified  to  the  Textiles  Monitoring  Body. 

I'roduits  in  the  above  categories  expiKted 
during  2002  shall  be  (  li.irged  to  the 
applii  able  (  ateg()r\  limits  for  that  \ear  (see 
(lirei  lives  dated  Niibember  27.  2001)  to  the 
extent  ot  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  e\h,iusted  l)\  prev  ions  entries.  su(  h 
piiidui  ts  sh.ill  be  (  harged  to  the  limits  set 
lorth  in  this  direi  live 

riie  (  iiinersiiiii  ta(  tors  tor  Category  f)53-H 
,111(1  inerneil  Categnnes  (iiH/B.f)  are  1 1 .5  and 
1^  'lb,  respe(  ti\  el\ 

li!  I  ,irr\  iiig  iiiil  the  ,il)(i\e  direi  tions.  the 
( .omiiiissioner  of  (aistoms  should  t  nnstrue 
eiitrv  into  the  I  nited  .States  hir  (onsumption 
to  iiK  lude  entrv  lur  <  oiisiim[)tion  iiitn  the 
Cnniiniiiuvealth  of  Puerto  Kii  n. 

I'he  Committee  tor  the  Implementation  of 
lexlile  .-Kgreemeiits  has  cleteriniiied  that 
these  artiiins  fall  within  the  toreigii  affairs 
e\i  eptiiin  ot  the  rulemaking  |ir(i\  isions  of  ,"i 
I  .S.C,.  53.3la|(l) 

.Sincerely, 
lames  C.  Leonard  III. 

Chairman.  Committee  lur  the  Implementation 
of  Textile  .Agreements. 

|FK  Do(    ()2-2til42  Filed  10-1 1-02;  »:45  ami 
BILLING  CODE  3S10-OR-S 


604-A      only      HTS      number 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Wool 
Textile  Products  Produced  or 
Manufactured  In  the  Republic  of 
Uruguay 

Octobert  8,  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agrii  ultuial 
Act  of  lO.iti.  as  amended  (7  U.S.C,  1854); 
Kxecutive  Order  lUiSl  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Uruguay  and  exported  during  the  period 
January  1,  2003  through  December  31, 
2003  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18.  2001). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

lames  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreement.s. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  8,  2002, 

Commissioner  of  Customs. 


Department  of  the  Treasurw  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  .•\ct  of  19,5().  as 
amended  (7  L.I. S.C.  18,i4);  Executi\e  Order 
116.51  of  March  3.  H)72.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit. 
effecti\e  on  Ianuar\'  1.  200.'1,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  tor  (onsumption 
of  cotton  and  wool  textile  products  in  the 
following  categories,  produc:ed  or 
manufactured  in  I'ruguay  and  exported 
during  the  twehe-month  ])eriod  beginning  on 
January  1.  2003  and  extending  ihrougii 
December  31.  2003.  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

334  

255,440  dozen 

335 

219,897  dozen. 

410    

3,168.972  square  me- 

ters of  which  not 

more  than  1,810,843 

square  meters  shall 

be  in  Category  410- 

A  ^  and  not  more 

than  2,917,464 

square  meters  shall 

be  in  Category  410- 

B? 

433  

18.923  dozen 

434  

28.230  dozen 

435  

57.013  dozen. 

442  

40.331  dozen 

extent  of  an\  uiililled  lial.iin  e^    In  the  event 
the  limits  established  lor  that  period  have 
been  exhausted  b\  pre\  ious  entries,  such 
products  shall  be  charged  to  the  limits  set 
lorth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
C^ommissioni'r  of  ( Aistoms  should  constnie 
entrv  into  the  I  iiited  States  for  consumption 
to  include  eiilr\  lor  roiisiimption  into  the 
Ckimmonwealth  of  Puerto  Rico. 

The  Oimmittee  for  the  Implementation  of 
Ti'xtile  .Agreements  has  determined  that 
these  actions  fall  within  the  loreign  affairs 
exception  of  the  nileinakiiig  provisions  of  5 
U.S.C.  .-j.-i.-MaKl), 

Sincereiv . 
lames  C.  Leonard  111. 

("hairman.  (Committee  lor  the  Implementation 
ot  Textile  .Xgreemenls 

|FR  Doc.  02-2()141  Filed  Kl-ll -02:  8:45  am] 
BILLING  CODE  3510-DR-S 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 


''  Category 
5111.11.3000. 

5111  19.2000. 
5111.19.6060. 
5111.30.9000. 
5212.11.1010. 
5212.14.1010, 
5212.22.1010. 
5212.25.1010. 
5407.92.0510, 
5408.31.0510, 
5408.34  0510, 
5515.920510, 
5516.33.0510. 
6301.20.0020 

^  Category 
5007.10  6030. 

5112  11  3060. 
5112,19.6010. 
5112.196040, 
5112  199510. 

5112.19  9540. 

5112.20  3000, 
5112,90  9010, 
5212,12  1020, 
5212.15  1020, 
5212.23.1020, 

5309.21  2000, 
5407.92  0520. 
5408.31.0520. 
5408.34  0520. 
5515.92  0520. 
5516.33.0520 


410-A 
5111 
5111. 
5111 
5111 
5212 
5212. 
5212. 
5311. 
5407 
5408. 
5515. 
5516. 


only 
11.7030 
19.6020 
19.6080 
90.3000 
12.1010 
15.1010 
23.1010 
00.2000 
93.0510 
32.0510 
13.0510 
31.0510 
5516.34 


HTS 
5111. 
5111 
5111. 
5111. 
5212. 
5212 
5212 
5407 
5407 
5408 
5515 
5516 

0510 


410-B: 
5007  90 
5112.11 
5112.19 
5112.19 
5112  19 
5112.19 
5112.30 
5112  90 
5212  13 
521221 
5212.24 
5309.29 
5407.93 
5408  32 
5515.13 
5516.31 

and  5516 


only  HTS 

.6030.  5112 

.6030,  5112 

6020,  5112 

6050,  5112 

9520,  5112 

9550,  5112 

3000,  5112 

9090,  5212 

1020,  5212 

1020,  5212 

1020,  5212 

2000.  5407 

.0520.  5407 

.0520.  5408 

0520.  5515 

0520.  5516 
34.0520. 


numbers 
11  7060. 
196040. 
20.9000, 
90.9000 
13.1010. 

21  1010. 
24  1010. 
91  0510. 
94  0510. 
33.0510. 
22.0510 
320510. 

and 

numbers 
11  3030. 
1 1  6060. 
19.6030, 
19  6060, 
19.9530. 
19.9560. 

90  3000. 
11  1020. 
14  1020. 

22  1020. 
25.1020. 

91  0520. 
94  0520. 
330520, 
220520. 
320520, 


The  limits  set  forth  abovf?  are  subjei  I  to 
adjustment  pursuant  to  the  jjrovisions  of  tin 
.'\T(;  and  administrative  arrangements 
notified  to  the  Textiles  .Monitoring  Bod\ . 

Produc:ts  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  categorv  limits  lor  that  year  (see 
directive  dated  .November  27.  2001)  to  the 


SUMMARY:  The  Leader.  Rfi^ulatorv 
Management  Group.  Offic  e  oi  the  C.hvi 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  bv  the  Paperwork  Keduc  tion 
Act  of  1995.  , 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  14.  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  oi 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee.  Desk  Officer. 
Department  of  Education,  Offic  e  oi 
Management  and  Budget.  72.5  17th 
Street!  N\V,.  Room  10235,  New 
Executive  Office  Building.  \\  .isliuiutnii, 
DC  20503  or  should  be  ejoi  triiiiK  dll\ 
mailed  to  the  e-maii  address 
Karen  _F._Lee'&omb. eop.'jnv 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Kiniuctiou  .^ct  ol 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunitv  to  comment  on  information 
collection  requests,  OMB  mav  amend  or 
waive  the  requirement  lur  public. 
consultation  to  the  extent  that  public 
participation  in  the  approv  al  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  anv  agency's  abilitv  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Offic.er. 
publishes  that  notice  containing 
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proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  GMB.  Each  proposed 
information  collfctmn.  urnuped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  eg  new.  revision, 
extension,  existing  or  reinstatement,  (2) 
Title;  (/!)  Summary  of  the  t  ()llecti(m:  (4) 
Description  of  the  need  tor.  anil 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection,  and  (fi)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Drited.  0<  ti)ber  a.  200Z. 
John  D.  Tressler. 

Leader.  Rfgulaton'  Mnnagement  Group. 

Offirt-nflhe  ('hirt  Intnrnintinn  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Tvpe  ot  f?pi7fit    New 

Title:  Annual  Progress  Reporting 
Form  for  the  American  Indian 
Vocational  Rehabilitation  Services 
(AIVRS)  Program 

Frfqurmv  .Xnnuallv 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs:  Businesses  or 
other  for-profit;  Not-for-profit 
institutions 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  66. 
-  Burden  Hours:  1.0.56. 

Ahstnict  This  data  collection  will  be 
conducted  annually  to  obtain  program 
and  performance  information  from  the 
AIVRS  grantees  on  their  project 
activities  The  informatiim  collected 
will  assist  federal  Rehabilitation 
Services  Administration  (RSA)  staff  in 
responding  to  the  (Government 
Performance  and  Results  Act  ((;PRA| 
Data  will  primarily  be  collected  through 
an  Internet  form. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  c:licking  on  link  number  J 121    When 
you  access  the  information  collection, 
click  on  "Download  Attachments  '  to 
view.  Written  requests  ft)r  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3.  Washmgton.  DC 
20202-4651  or  to  the  e-mail  address 
vivan  reese'Qted  gov  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIU_RlMCMed.gov  or  faxed  to 
202-708-9.346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request 

Comments  regarding  burden  and/ or 
the  collection  activity  requirements 


should  be  directed  to  Sheila  Carey  at  her     instructions  on  the  Commission's  web 


e-mail  address  Sheila. Carey^ed. gov 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|t"K  I)o(  .  1)2-1^6115  Filed  10-11-02:8:45  am) 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-086] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 

()<  tnbera,  2002. 

Take  notice  that  on  October  4,  2002. 
CenterPoint  Energy  Gas  Transmission 
Companv  iClXiT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  November  1,  2002: 

Original  Sheet  No.  655 
Sheet  Nos.  656-699 

CEGT  stales  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate  contract. 

.Any  [lerson  desiring  to  be  heard  or  to 
protest  said  hling  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Wa.shington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  IS  available  for  review  at  the 
C'ommission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
i\'\v\\  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 

For  Assistance,' call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iiiJ  and  the 


site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Ir,. 

Drputy  Sfcmlan, 

IFR  DoL.  02-26092  Filed  10-1 1-02;  8:45  aiiij 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-087] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

October  8.  2002. 

Take  notice  that  on  October  4,  2002, 
C^enterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  November  4.  2002: 

lliird  Revised  Sheet  No.  240 
Original  Sheet  No.  fi5,i 
Sheet  Nos.  655-699 
Original  Sheet  No.  461 
Original  Sheet  No.  652 
Original  Sheet  No.  654 
Sheet  Nos.  462-466: 

CEGT  states  that  the  purpose  of  this 
filing  is  to  describe  the  provisions  of 
new  negotiated  rate  transactions  and 
also  to  submit  one  of  the  agreements  as 
a  non-conforming  service  agreement 
along  with  revised  tariff  sheets  to 
reference  such  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
mu.st  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
ww^v.ferc.gov  using  the  "FEIRRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
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encourages  electronic  filings.  See,  18 
CFR  385.200l{a)(l)(iii)  and  the 
instructions  on  the  Conunission's  web 
site  under  the  "e-Filing"  link. 

Dated: 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-26093  Filed  10-11-02;  8:45  ami 

BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-402-001] 

Clear  Creek  Storage  Company,  L.L.C.; 
Notice  of  Compliance  Rling 

October  8.  2002. 

Take  notice  that  on  October  4,  2002, 
Clear  Creek  Storage  Company,  L.L.C., 
(Clear  Creek)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No,  1,  the  following  tariff  sheets,  with 
an  effective  date  of  October  1,  2002: 

Substitute  Third  Revised  Sheet  No.  41 
Substitute  Second  Revised  Sheet  No.  41A 
Substitute  First  Revised  Sheet  No.  4 IB 
Substitute  Third  Revised  Sheet  No.  77 

Clear  Creek  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  September  23,  2002, 
letter  order  in  Docket  No.  RP02-402- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  usiag  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encoiuages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  xuider  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretan,'. 

(FR  Doc.  02-26097  Filed  10-11-02;  8:45  am) 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-444-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

October  8,  2002. 

Take  notice  that  on  October  3,  2002, 
Colorado  Interstate  Gas  Company  (GIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheet,  with  an 
effective  date  of  October  1,  2002: 

Sub  Fourteenth  Revised  Sheet  No.  231 

GIG  states  that  this  filing  is  being 
submitted  to  revise  the  North  American 
Energy  Standards  Board  (NAESB) 
Standards  contained  in  CIG's  Tariff  in 
compliance  with  the  Commission's 
order  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/i «p;//vvww./erc.gov' using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretan-. 

[FR  Doc.  02-26100  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP96-389-068] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

October  8.  2002. 

Take  notice  that  on  September  27. 
2002,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  the  following  contract  for 
disclosure  of  a  negotiated  rate 
tranaction:  PAL  Service  Agreement  No. 
73536  between  Columbia  Gulf 
Transmission  Company  and  Occidental 
Energy  Marketing,  Inc.  dated  September 
26,  2002. 

Service  is  to  commence  October  1 . 
2002  and  end  October  31,  2002  under 
the  agreement. 

Columbia  Gulf  states  that  it  has  served 
copies  of  the  filing  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with' section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson,  )r., 

Deputy  Secretan . 

|FR  Doc.  02-26094  Filed  10-11-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP02-48S-O01] 

Enbridge  Pipelines  (AlaTenn)  inc.; 
Notice  of  Compliance  Filing 

October  8.  2002 

Take  notice  that  on  October  4.  2002. 
Enbridge  Pipelines  (.-MaTenn)  Inc. 
(AlaTenn)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  .No.  1.  Substitute  First  Revised 
Sheet  No.  141.  Substitute  First  Revised 
Sheet  No   142.  Substitute  First  Revised 
Sheet  No   195,  and  Substitute  First 
Revised  Sheet  No.  196,  with  an  effective 
date  of  October  1.  2002: 

.MaTenn  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  September  26.  2002. 
Order  in  the  captioned  proceeding  and 
the  Commissions  Order  No.  587-0. 

.MaTenn  states  that  complete  copies 
of  Its  filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  these  proceedings,  all  of 
its  jurisdictional  customers,  and 
applicable  State  Commissions. 

.■\nv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  .Ml  such  protests  mu.st  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings  This  filing  is  available 
for  review  at  the  Oimmission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://\vMiv  ten  .gov  using  the  "FERRI.S  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
,  For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commissions  web  site  under  the 
"e-Filing  '  link. 

Linwood  A.  Watson,  Jr.. 

Dfpiitv  Secretary. 

IFR  [>)(    ()2-2fil01  Filed  10-11-02:  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-486-001) 

EntM-idge  Pipelines  (Midia)  Inc.;  Notice 
of  Compliance  Filing 

October  8.  2002 

Take  notice  that  on  October  4,  2002. 
Enbridge  Pipelines  (Midla)  Inc.  (Midla) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1,  Substitute  First  Revised  Sheet  No. 

191.  and  Substitute  Original  Sheet  No. 

192,  with  an  effective  date  of  October  1, 
2002. 

Midla  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  .September  25,  2002, 
Order  in  the  captioned  proceeding  that 
acceptt^d,  subject  to  certain  conditions, 
Midla's  Ordt;r  No.  587-0  compliance 
filing. 

Midla  states  that  complete  copies  of 
its  filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  the.se  proceedings,  all  of 
its  jurisdictional  c:ustomers.  and 
applicable  State  Commissions. 

,\nv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  ac;cordance  with  sectiim 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  acc;ordanc;e  with  Section 
1 54.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
bv  the  (kimmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  procc;edings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public:  Reference  Room  or  may  be 
viewed  on  the  (Commission's  Web  site  at 
bttp/fi^'WH.tfrc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic:  filings.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Ciommission's  web  site  under  the 
"e-Filing  "  link. 

Linwood  A.  Watson.  Jr., 
Dep  u  ty  Secreta  ry. 

|FK  l)(H    U2-2(il02  Fiieci  10-11-02:  8:45  am! 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-487-001] 

Enbridge  Pipelines  (UTOS)  LLC;  Notice 
of  Compliance  Filing 

October  8,  2002. 

Take  notice  that  on  October  4,  2002, 
Enbridge  Pipelines  (UTOS)  LLC  (UTOS) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Fifth  Revised  Volume  No.  1. 
Substitute  Second  Revised  Sheet  No. 
164.  with  an  effective  date  of  October  1, 
2002. 

UTOS  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  September  26,  2002. 
Order  in  the  referenced  proceeding  that 
accepted,  subject  to  certain  conditions, 
UTOS's  Order  No.  587-0  compliance 
filing. 

UTOS  states  that  complete  copies  of 
its  filing  are  being  mailed  to  all  of  the 
parties  on  the  Commission's  Official 
Service  list  for  these  proceedings,  all  of 
its  jurisdictional  customers,  and 
applicable  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/jftp.//M'WH'./e/r.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  |r., 

Dt'putv  Sp(Ti>t(iry 

IFR  L)o( .  02-26103  Filed  10-1 1-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02^1 3-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

October  8,  2002. 

Take  notice  that  on  October  4,  2002, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  Sixth  Revised  Sheet  No.  165A; 
Seventh  Revised  Sheet  No.  166;  and 
Second  Revised  Sheet  No.  166 A,  to 
become  effective  October  1.  2002. 

FGT  states  that  on  August.  1,  2002, 
FGT  filed  revised  tariff  sheets  to  comply 
with  Order  No.  587-0.  In  the  August  1 
filing,  FGT  did  not  include  tariff 
revisions  incorporating  North  American 
Energy  Standards  Board  (NAESB) 
Standards  5.3.2,  5.3.31  and  5.3.32 
because  revisions  to  incorporate  these 
standards  were  included  in  FGT's  June 
17.  2002  Order  No.  637  Compliance 
Filing  as  required  by  Commission  Order 
dated  May  16.  2002  in  Docket  No. 
RPOO-387  et.  al.  Subsequently,  on 
September  25,  2002,  the  Commission 
issued  an  order  accepting  FGT's  August 
1  filing  and  directing  FGT  to  file  revised 
tariff  sheets,  within  15  days  of  the  date 
of  the  order,  to  incorporate  NAESB 
Standards  5.3.2,  5.3.31  and  5.3.32.  In 
the  instant  filing  FGT  is  filing  tariff 
revisions  implementing  these  standards 
as  required  by  the  order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link, 

Linwood  A.  Watson,  Jr.. 

Deputy  Secrctar}'. 

(FR  Doc.  02-26099  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 2-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Tariff 
Filing 

Oc:tober  8,  2002. 

Take  notice  that  on  October  4,  2002, 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1-B.  Sixth 
Revised  Sheet  No.  4  and  Original  Sheet 
No.  95,  to  be  effective  November  4. 
2002. 

KMIGT  states  that  the  purpose  of  this 
filing  is  to  add  a  new  Section  39  to  the 
General  Terms  and  Conditions  (GT&C) 
of  KMIGT's  FERC  Gas  Tariff  addressing 
the  use  of  offsvstem  capacity  acquired 
by  KMIGT  anci  a  waiver  of  the 
Commission's  "shipper  must  hold  title" 
requirement. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  w^ill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 


paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  S('(Tetar\\ 

IFR  Doc.  02-26105  Filed  10-11-02;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES02-52-000] 

MDU  Resources  Group,  Inc. 
Application 


Notice  of 


0(  tober  4,  2002. 

Take  notice  that  on  .September  24. 
2002.  MDU  Resources  Group,  Inc.  (MDU 
Resources)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
issue  a  combination  of  securities  not  to 
exceed  in  the  aggregate  of  S750  million 
and  not  to  exceed  the  following 
amounts: 

(1)  5750,000,000  of  common  stock; 

(2)  5112.500,000  worth  of  preferred 
stock: 

(3)  5262,000,000  worth  of  new 
mortgage  bonds,  senior  notes, 
debentures,  subordinated  and 
unsubordinated  debentures,  or  other 
evidences  of  indebtedness  and/or 
guarantees  from  time  to  time: 

(4)  5262.500,000  worth  or  other 
evidences  of  indebtednt^ss  of  stock 
purchase  contracts,  stock  purchase 
units,  and/or  warrants;  and 

(5)  5262,500,000  worth  of  other 
securities,  including,  without  limitation, 
hvbrid  securities  and  any  related 
guarantees. 

MDU  Resources  seeks  a  waiver  of  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Anv  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  (Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385  21 1 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
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applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
MOvTv.  fere. gov.  using  the  "FERRI.S"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document,  For 
assistance,  call  (202)  502-8222  orTTY, 
(202)  502-8659.  Protests  and 
interventions  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  J85  2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date  October  25,  2002. 

Linwood  .\.  Watson,  |r.. 

Deputy  Sf Cretan, 

|FR  Dof   02-26107  Filed  10-11-02:  8:45  am] 

BILUNG  COO€  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES02-54-000] 

Midwest  Independent  Transmission 
System  Operator,  Inc.;  Notice  of 
Application 

C)(  tot)fT  4    JU(),i 

Take  notice  that  on  September  24. 
2002.  Midwest  Independent 
Transmission  System  Operator,  liic 
submitted  an  application  pursuant  to 
section  204  nf  the  Federal  Power  .\v\ 
seeking  authorization  to  assume 
unsecured  debt  previously  issued  by 
Southwest  Power  Pool.  Inc.  in  the 
amount  of  S25  million 

.•\nv  person  desiring  to  u\ter\»'iu'  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulator^-  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  21 1  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  .J85.2  1 1 
and  385  214)   Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  perstm  wishing  to  become  a  party 
must  file  a  motion  to  intervene  .Ml  such 
motions  or  protests  should  be  filed  on 
or  before  the  comm'^nt  date,  and.  to  the 
extent  applicable,  must  be  serveci  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http// 
iwviv  /"erc.gov.  using  the    FERRIS"  link. 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  25.  2002. 

I.inwfiod  A.  Watson.  |r.. 

Dfputv  .Sf( Tfforv 

IFK  l)o(    II2-2B106  Filed  10-11-02;  8:45  am] 

BILUNG  COOC  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP02-409-001] 

MIGC,  Inc.;  Notice  of  Compliance  Filing 

October  8.  2002 

Take  notice  that  on  October  3.  2002. 
Mice.  Inr  (MIGC)  tendered  for  filing  as 
part  (if  its  FERC  (ias  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  October  1, 
21)02: 

Sub  Sixth  Revised  Sheet  .No.  51 
Sub  Third  Revised  Sheet  No.  52 A 
Sub  Third  Revised  Sheet  No.  74 
Sub  Third  Ke\  ised  Sheet  No   'lO.-X 
SubOnmiLil  Sheet  No   MOB 

MIGC  as,serts  that  the  purpose  of  this 
filing  is  to  complv  with  the 
Commissicm's  Letter  Order  issued 
September  23.  2002.  in  Docket  No. 
RP()2-4()9.  requiring  MIGC  to  revise 
certain  tariffs  which  were  originally 
filed  in  MIGC's  Order  No.  587-0 
i;ompliant;e  filing  in  RM96-1-020. 

.■\nv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv'  Commission. 
HHH  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385. 211  of  the  Commission's  Rules  and 
Regulations  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
hff/>//wwit  ./"erc.gov  using  the  "FERRIS" 
link  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 


For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

|FR  Doc.  02-26098  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  GT02-34-001] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

0(  tober  8.  2002. 

Take  notice  that  on  October  2,  2002, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  certain 
tariff  sheets,  to  be  effective  November  1, 
2002,  except  that  the  requested  effective 
date  for  Substitute  Original  Sheet  No. 
315A  is  September  16,  2002. 

Natural  .states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  "Order  Conditionally 
Accepting  Tariff  Sheets"  issued  on 
September  13,  2002,  in  Docket  No. 
GT02-34-000. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  GT02-34-000. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wH'w.  ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  'Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-26077  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-38-001] 

Nortfiem  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

October  8,  2002. 

Take  notice  that  on  October  4,  2002, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheet,  with  an 
effective  date  of  September  23,  2002; 

Substitute  Fifth  Revised  Sheet  No.  289 

Northern  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  order  issued  on 
September  20,  2002,  in  Docket  No. 
GT02-38-O00. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-26078  Piled  10-11-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -30-002] 

Oi(Tex  Pipeline  Company;  Notice  of 
Compliance  Filing 

October  8,  2002. 

Take  notice  that  on  October  2.  2002 
OkTex  Pipeline  Company  (OkTex).  filed 
a  tariff  sheet  to  cancel  Dynegy 
Midstream  Pipeline,  Inc.  (Midstream) 
First  Revised  Volume  No.  1  as 
instructed  by  the  Order  approving 
abandonment  and  issuing  certificate  in 
Docket  Nos.  CPOl-30-000  dated 
December  1.  2000. 

OkTex  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  .Section 
154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/jtfp.//Mav'w./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  l^st  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-26074  Filed  10-11-02;  8:45  am! 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-397-004  and  RP01-33- 
006] 

Questar  Pipeline  Company;  Notice  of 
Compliance  Filing 

October  8.  20U2. 

Take  notice  that  on  September  26. 
2002.  Questar  Pipeline  Company 
(Questar)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  certain  tariff  sheets,  with 
an  effective  date  of  August  1.  2002. 

Questar  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  August  27.  2002  order  in 
Docket  No.  RPOO-397. 

QuestcU  states  that  a  copy  of  the  filing 
has  been  served  upon  its  customers,  the 
Public  Ser\'ice  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.21 1  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  October  15,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/ittp.// www. /erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  Comments, 
protests  and  inter\'entions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

IFRDoc.  02-26095  Filed  10-11-02:  8:4^  rim) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP02-1 7-002  and  CP02-45- 
002] 

Texas  Eastern  Transmission,  L.P.; 
Notice  of  Compliance  Filing 

0(  tober  H.  2002 

Take  notice  that  on  October  1.  2002. 
Texas  Eastern  Transmission.  LP.  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1  and  First  Revised  Volume 
No.  2.  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1.  the  tariff  sheets  listed  in 
Appendix  A  of  the  filing. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  complv  with  the  Order 
issuing  Certificates  and  Ckanting 
Abandonment  Authority  issued  by  the 
Commission  on  June  12.  2002  in  Docket 
Nos.  CP02-t  7-000  and  CP02-45-000. 
Texas  Eastern  states  that  the  tariff  sheets 
listed  in  Appendix  A  (i)  implement 
Texas  Eastern's  new  Rate  Schedule 
MLS-1  and  related  form  of  service 
agreement;  (li)  establish  maximum 
recourse  rate  and  the  related  negotiated 
rate  for  ser\ice  to  New  Jersey  Natural 
Gas  Company  on  Texas  Eastern's 
Freehold  Lateral  under  Rate  Schedule 
MLS-1.  (iii)  establish  the  maximum 
recourse  rate  for  ser\'ice  to  Duke  Energy 
Hanging  Rock.  LLC  on  Texas  Eastern's 
Hanging  Rock  Lateral  under  Rate 
Schedule  MLS-1;  and  (iv)  effect  the 
relocation  of  the  primarv  deliverv  point 
to  New  [ersev  Natural  under  Texas 
Eastern's  Rate  Schedules  X-127  and  X- 
129. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customer  and  interested  state 
commissions. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  (Commission's  rules  and 
regulations.  All  such  protests  must  ht^ 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  (Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  (Commission's  Web  site  at 
http://n'n-w.  fere. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 


forTTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
'e-Filing"  link. 

l.inwood  A.  Wat.son.  ]r., 

Dfputy  St^rrfton 

I  IK  Doc.  02-26075  Filed  10-1 1-02;  8:45  ami 

BILLING  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oocicet  Nos.  RPOO-472-002,  and  RP01-31- 
002] 

USG  Pipeline  Company;  Notice  of 
Compliance  Filing 

0(  lober  8.  2002 

Take  notice  that  on  (Jctober  3,  2002. 
USG  Pipeline  Company  (L'SGPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  with 
an  effective  date  of  October  1.  2002: 

.Substitute  First  Revised  Sheet  No.  51 
Substitute  (Jriginai  Sheet  No.  51.-\ 

USGPC  states  that  the  filing  is  being 
made  pursuant  to  the  Commission's 
September  25.  2002.  letter  order  in 
compliance  with  the  September  25  letter 
order  and  Order  Nos.  637,  587-G.  and 
587-L. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  D(^ 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  (Commission's  regulations. 
Protests  will  be  considered  by  the 
(Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  servti  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  tht?  (Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
httpJ/vvw'xv. fere. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
(Commission  strongly  encourages 
electronic:  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Duputy  Secretary. 

[PR  Doc.  02-26096  Filed  10-11-02:  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-11-000] 

Vector  Pipeline  L.P.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

0(  lober  8.  2002. 

Take  notice  that  on  October  3,  2002. 
Vector  Pipeline  L.P.  (Vector),  tendered 
for  filing  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1. 
Second  Revised  Sheet  No.  137  and 
Second  Revised  Sheet  No.  140,  with  an 
effective  date  of  December  1,  2002. 

Vector  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  determination 
not  to  extend  after  September  30.  2002 
the  experimental  removal  of  the  price 
cap  on  short-term  capacity  release 
transactions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


Federal  Register/Vol.  67,  No.  199/Tuesday,  October  15,  2002/Notices 


63643 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-26104  Filed  10-11-02;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494-232— Oklahoma] 

Grand  River  Dam  Authority;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

October  8.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  (18  CFR  part  380), 
Commission  staff  have  reviewed  an 
application  for  non-project  use  of 
project  lands  and  waters  at  the 
Pensacola  Project  (FERC  No.  1494),  and 
have  prepared  a  draft  Environmental 
Assessment  (EA)  on  the  application. 
The  project  is  located  on  the  Grand 
(Neosho)  River  in  Craig,  Delaware, 
Mayes,  and  Ottawa  Counties.  Oklahoma. 

Specifically,  the  project  licensee 
(Grand  River  Dam  Authority)  has 
requested  Commission  approval  to 
permit  Joe  Harwood  d/b/a  Arrowhead 
Investment  &  Development  Company  to 
expand  and  modernize  an  existing 
marina  located  on  the  Duck  Creek  arm 
of  Grand  Lake,  the  project  resfervoir.  In 
the  draft  EA,  Commission  staff  have 
analyzed  the  probable  environmental 
effects  of  the  proposed  marina 
improvements  and  have  concluded  that 
approval  of  the  proposal,  with 
appropriate  environmental  measures, 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  enviroimient. 

Copies  of  the  draft  EA  are  available 
for  review  in  Public  Reference  Room  2- 
A  of  the  Commission's  offices  at  888 
First  Street,  NE,  Washington.  DC.  The 
draft  EA  also  may  be  viewed  on  the 
Commission's  Internet  Web  site 
{w\vv\'.ferc.gov]  using  the  "FERRIS"  link. 
Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  (202)  502-8004  or  on  the 
Commission's  Web  site  using  the 
FERRIS  link.  Click  on  the  FERRIS  link, 
enter  the  docket  number  excluding  the 
last  three  digits  in  the  Docket  Number 
field.  Be  sure  you  have  selected  an 
appropriate  date  range.  For  assistance 
with  FERRIS,  the  FERRIS  helpline  can 


be  reached  at  (202)  502-8222,  TTY  (202) 
502-8659.  The  FERRIS  link  on  the 
FERC's  Internet  website  also  provides 
access  to  the  texts  of  formal  documents 
issued  by  the  Commission,  such  as 
orders,  notices,  and  rulemakings. 

This  notice,  which  was  previously 
issued  on  September  19,  2002,  is  being 
reissued  with  a  new  30-day  comment 
period  to  allow  for  its  publication  in 
local  area  newspapers.  Any  comments 
on  the  draft  EA  should  be  filed  within 
30  days  of  the  date  of  this  notice  and 
should  be  addressed  to  Magalie  Roman 
Salas.  Secretary.  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  NE.,  Washington,  DC  20426. 
Please  reference  "Pensacola  Project. 
FERC  Project  No.  1494-232"  on  all 
comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001  (a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Serretar}'. 

IFRUoi..  02-2(i079  Filed  10-11-02:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docicet  No.  CP02-37-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Amended  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement  for  the  Proposed 
Grasslands  Project  and  Request  for 
Comments  on  Environmental  Issues 

October  8.  2002. 

As  previously  noticed  on  February  5, 
2002.  and  amended  herein,  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
prepare  an  environmental  impact 
statement  (EIS)  that  will  discuss  the 
environmental  impacts  of  the 
Grasslands  Project,  as  amended, 
involving  construction,  operation,  and 
abandonment  of  facilities  by  Williston 
Basin  Interstate  Pipeline  Company 
(WBI).'  WBI  proposes  to  construct  new- 
pipeline  and  appurtenant  facilities  in 
Wvoming,  Montana,  and  North  Dakota 
to  transport  80,000  (rather  than  the 
originallv  proposed  120.000)  thousand 
cubic  feet  per  day  (Mcf/d)  of  natural  gas 
from  the  Powder  River  Basin  to  its 
storage  facilities  in  Montana  and  to  the 


'  WBl's  Hptili<  Hiiiin  u■il^  lili'ii  vvilli  llir 
Cioinniissiim  iiiultM-  scitiuns  7(b|  ,inil  ((  )  ol  thi- 
Natural  c;,is  Act  on  NoviMiibrr  :i().  2001.  aii() 
ameiidod  on  .September  27.  2002. 


Northern  Border  Pipeline  Company's 
svstem  in  North  Dakota.  This  EIS  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessitv. 

The  FERCwill  be  the  lead  Federal 
agencv  for  the  preparation  (jf  the  EIS. 
The  Miles  City  Field  Office  of  the  U.S. 
Department  of  the  Interiors  Bureau  of 
Land  Management  (BLM).  the  Medora 
Ranger  District  of  the  U.S.  Department 
of  Agriculture's  Forest  Service  (FS).  and 
the  Montana  Department  of 
Environmental  Quality  (MTDEQ)  will  be 
cooperating  with  us  in  the  preparation 
of  the  EIS.  Meetings  with  the  MTDEQ. 
BLM.  and  FS  were  held  lanuary  14.  15. 
and  16,  2002,  respectively.  1(5  discuss 
procedural  and  potential  environmental 
issues  for  this  project.-  Other  Federal, 
state,  and  tribal  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  en\ironmental  issues 
mav  also  request  cooperating  agency 
status. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
companv  could  initiate  condemnation 
proceedings  in  accordance  with  stale 
law. 

A  fact  sheet  prepared  by  the  FER(C 
entitled  "An  h  terstate  .Natural  (ias 
Facility  On  M\  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  WBI  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  (Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site 
[www.fere.gov). 

This  notice  is  being  sent  to 
landowners  of  property  crossed  by  and 
adjacent  to  both  WBI's  originally 
proposed  route  and  their  currently 
proposed  route,  as  filed  in  WBI's 
September  27.  2002  Amendment  filing 
(the  EIS  will  evaluate  both  routes); 
tenants  and  lessees  on  affected  public 
land;  Federal,  state,  and  local  agencies: 
elected  officials;  Indian  tribes  that  might 
attach  religious  and  cultural 
significance  to  historic  properties  in  the 


Siimm.trii'!-  ot  \hn>('  meetings  have  Iwmi  placerl 
in  llie  |>ui)lii  file  ill  tliis  docket. 
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area  of  potential  effects:  environmental 
and  public:  interest  groups;  and  local 
libraries  and  newspapers.  State  and 
local  government  representatives  are 
encouraged  to  notifv'  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

Summary  of  the  Proposed  Project  (as 
Amended  on  September  27.  2002) 

The  proposed  facilities  consist  of 
about  248  miles  of  pipeline  and  5.329 
(rather  than  the  originally  proposed 
12.540)  horsepower  (hp)  of 
compression.  .Additionally.  VVBl  is 
seeking  to  abandon  certain  other 
pipeline  facilities  in  Wyoming  and 
Montana.  VVBI  also  has  revised  its 
construction  schedule,  proposing  to 
construct  the  Grasslands  Project  in  thnH> 
phases.  Specifically.  WBl  seeks 
authority  to: 

•  Construct  approximately  219  miles 
of  new  16-inch-diameter  pipeline  from 
near  Belle  Creek.  Montana,  to  the 
proposed  Manning  Compressor  Statiim 
in  Dunn  County.  North  Dakota  I  no 
change,  e.xcept  for  approximately  69.5 
miles  of  proposed  route  realignments): 

•  Construe:!  approximately  28  miles 
of  le-inch-diameter  pipeline  loop  ' 
adjacent  to  its  existing  Bitter  Creek 
supply  lateral  pipeline  in  Wyoming  (no 
change,  except  for  approximately  2.6 
miles  (jf  proposed  route  realignments): 

•  increase  the  maximum  allowable 
operating  pressure  (MAOP)  on 
approximately  28  miles  of  its  existing  8- 
inch-diameter  Bitter  Creek  suppiv 
lateral  pipeline  in  Wyoming  from  1.203 
pounds  per  square  inch  gauge  (psig)  to 
1.440  psig.  and  abandon  in  place 
segments  of  existing  pipe  at  three  road 
crossings  and  replace  them  with  heavier 
walled  pipe  (new.  per  amended  filing); 

•  Increa.se  the  MAQP  on 
approximatelv  40  miles  of  its  existing  8- 
inch-diameter  Recluse-Belle  Creek 
supply  lateral  pipeline  in  Wyoming  and 
Montana  from  1.203  pounds  per  sc^uare 
inch  gauge  (psig)  to  1.440  psig,  and 
abandon  in  place  segments  of  existing 
pipe  at  eight  road  crossings  and  replace 
them  with  heavier  walled  pipe  (no 
change): 

•  Construct  4.180  hp  of  gas  fired 
compression  (comprised  of  two  2.090 
hp  compressors)  at  one  new  compressor 
station  located  in  Dunn  C'ouiity.  North 
Dakota  (Manning  Compressor  Station), 
and  install  electric  coolers  rather  than 
running  the  coolers  off  the  horsepower 
produced  at  the  station  (previously.  VVBl 


was  proposing  two  more  additional 
compressor  stations,  each  with  4.180 
hp); 

•  Install  an  additional  transmission 
compressor  unit  (1.200  hp]  at  the 
existing  Cabin  Creek  Compressor 
Station  in  Fallon  County.  Montana 
(new.  per  amended  filing); 

•  Construct  0.9  mile  of  12-inch- 
diameter  pipeline  from  the  proposed 
mainline  to  the  existing  Cabin  Creek 
Compressor  Station  in  Fallon  County, 
Montana  (no  change,  except  that  this 
line  would  have  connected  the 
previously  proposed  Cabin  Creek  South 
Compressor  Station  to  the  existing 
(^abin  Creek  (Compressor  Station): 

•  Construct  1.0  mile.of  16-inch- 
diameter  pipeline  from  the  proposed 
Manning  Compressor  Station  to 
interconnect  with  Northern  Border 
Pipeline  Company's  Compressor  Station 
5  in  Dunn  County.  North  Dakota  (no 
change);  and 

•  Construct  various  additional 
facilities,  including  14  mainline  valves, 
4  cathodic  protection  units.  8  pig 
launchers/ receivers  (2  fewer  than 
previouslv  proposed).  5  metering 
stations  (2  fewer  than  previously 
proposed),  and  2  regulators  (3  fewer 
than  previously  jiroposed). 

WBl  indicates  in  its  September  27. 
2002  Amended  filing  that  it  will  no 
longer  be  necessarv  to  build  an  amine 
treatment  facilitv  as  part  of  its  proposal. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

C(jnstructioii  of  WBl's  proposed 
pipeline  faciliti(;s  would  require  about 
3.124.8  acres  of  land  including  the 
(  onstructi'on  right-of-way.  extra 
workspaces,  and  contractor/pipe  yards, 
and  access  roads.  WBl  proposes  to  use 
a  100-foot-wide  construction  right-of- 
wav.  Following  construction  and 
restoration  of  the  right-of-wa\  and 
temporarv  work  spaces.  WBl  would 
retain  a  50-foot-wide  permanent 
pipeline  right-of-way.  Total  land 
requirements  for  the  permanent  right-of- 
way  would  be  about  1,526.1  acres,  some 
of  which  would  overlap  existing  rights- 
of-way 

WBl  proposes  to  acquire  10  acres  for 
the  proposed  Manning  Compressor 
Station.  The  entire  10  acre  parcel  could 
be  disturbed  during  construction  and 


.\  liMip  1-.  ,<  sft^enl  of  pipeline  that  is  usually 
installed  Hil)dLent  to  an  existing  pipeline  and 
connec  ted  tu  it  at  both  ends  The  loop  allows  inure 
aas  to  be  moved  through  the  system. 


'  rhe  ,ipp('n<iii.f's  rcliTi'Mi  iil  in  this  nnli<  f  arc  mil 
being  printed  in  the  Kederal  Register  Copies  are 
available  on  the  (kimmission  s  Web  site  at  the 

KKKKl.S    link  or  from  the  Cuniniissum  s  I'ublit 
Keferen(  e  and  Kiles  Vl.tiiilenant  e  Branch.  H8H  Kirst 
.Street.  \[-.  .  W,i.shinj{t(iii.  IXi  20A2h.  or  call  1-866- 
i'118-  (676   For  instriirtions  on  c  oniiei  tins  '" 
FERKIS  refer  to  the  lust  pa^e  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 


would  be  fenced  following  construction. 
WBl  also  will  require  0.33  acre  of  land 
for  the  Cabin  Creek  tie-in  in  Fallon 
County.  Montana. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EIS  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EIS.  All  comments 
received  are  considered  during  the 
preparation  of  the  EIS.  State  and  local 
government  representatives  are 
encouraged  to  notif\'  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

Our  independent  analysis  of  the 
impacts  that  could  occur  as  a  result  of 
the  construction  and  operation  of  the 
proposed  project  will  be  in  the  Draft 
EIS.  The  Draft  EIS  will  be  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  affected  landowners  and 
other  interested  individuals,  Indian 
tribes,  newspapers,  libraries,  and  the 
Commission's  official  service  list  for 
this  proceeding.  A  45-day  comment 
period  willte  allotted  for  review  of  the 
Draft  EIS.  We  will  consider  all 
comments  on  the  Draft  EIS  and  revise 
the  document,  as  necessary,  before 
issuing  a  Final  EIS.  The  Final  EIS  will 
include  our  response  to  each  comment 
received  on  the  Draft  EIS  and  will  be 
used  bv  the  Commission  in  its  decision- 
making process  to  determine  whether  to 
approve  the  project. 

"To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  6. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
environmental  information  provided  by 
WBl  and  discussions  with  the 
cooperating  agencies.  This  preliminary 
list  of  issues  may  be  changed  based  on 
vour  comments  and  our  analysis. 


'  "We",  "us",  and  "our"  refer  to  the 
environmental  slafi  of  the  Office  of  Energy  Projects 
(OEP). 
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•  Geology 

— Impact  on  mineral  resources 
— ^Paleontological  concerns 

•  Cultural  Resources 

— ^Impact  on  the  proposed  Custer-Sully 
Historic  Corridor 

•  Soils  and  Vegetation 

■  Construction  on  steep  slopes 
— Noxious  weeds 
— Seed  mixes  for  restoration 
— Loss  of  riparian  vegetation 

•  Water  Resources  and  Wetlands 
— Use  of  directional  drilling 

— Ensuring  pipe  is  placed  below  scour 
depth 

•  Wildlife  and  Fisheries 

— Impact  on  bighorn  sheep  habitat 

— Impact  on  raptor  nesting  and  roosting 

areas 
. — Impact  on  sage  grouse  habitat 

•  Endangered  and  Threatened 
Species 

— Impact  on  Federally-listed  species 
— Impact  on  FS,  BLM,  and  state 
sensitive  species 

•  Socioeconomic  Impacts 

•  Public  Safety 

•  Cumulative  Impacts 

— Discussion  of  regional  coal  bed 
methane  development 

•  Air  Quality  and  Noise 
— Visibility  degradation 

— Compressor  station  emissions 
— Noise  from  compressor  stations 

•  Alternative  Routes  and  Site 
Locations 

— Co-location  with  other  pipelines  may 
not  be  feasible  in  certain  areas  across 
Little  Missouri  National  Grasslands 

— Abandonment  method  for  road 
crossings  (in-place  vs.  removal) 

•  Land  Use 

— Use  of  access  roads  on  public  land 
— Impact  on  planned  residential  or 

commercial  development 
— Ensuring  access  across  the  right-of- 
way  for  cattle  during  construction 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EIS 
£md  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 


they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA.  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  OEP— Gas  1,  PJ-11.1. 

•  Reference  Docket  No.  CP02-37- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  November  8,  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

All  commentors  will  be  retained  on 
our  mailing  list.  If  you  do  not  want  to 
send  comments  at  this  time  but  still 
want  to  stay  informed  and  receive 
copies  of  the  Draft  and  Final  EISs.  you 
must  return  the  attached  Information 
Request  (appendix  3).  Note:  If  you  have 
already  sent  comments  in  response  to 
the  Februcu-y  5.  2002  Notice,  you  do  not 
need  to  send  them  again  to  be  retained 
on  the  mailing  list.  If  you  do  not  send, 
or  have  not  sent,  comments  or  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
rule  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 


385.214)  (see  appendix  2).^  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Cenmiission's  decision. 
Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  net  be  adequately 
represented  by  any  ether  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
geverrmient  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies  to  express 
their  interest  in  becoming  cooperating 
agencies  for  the  preparation  of  the  EIS. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  [\M\-\\:fprc.gov)  using 
the  FERRIS  link.  Click  on  the  FERRIS 
link,  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance  with  FERRlSl'the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676.  TTY  (202)  502-8659.  or  at 
ferconUnesupport@ferc.gov  The  FERRIS 
link  on  the  FERC  Internet  Web  site  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 
such  as  orders,  notices,  and 
rulemakings. 

Linwood  A.  Watson,  jr.. 

Deputy  Sccrntan . 

|FR  Doc.  02-2607r.  Filed  10-11-02:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494-243] 

Notice  of  Application  To  Amend 
License  and  Soiiciting  Comments, 
Motions  To  intervene,  and  Protests 

October  8.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 


"'lnter\entions  mav  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  (.oninieni.>,  ele(  irniiK  hIIv. 
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for  public  inspection.  This  notice  was 
previously  issued  on  September  12, 
2002.  Due  to  an  error  in  publishing  the 
notice  in  local  area  newspapers,  the 
notice  is  being  reissued  with  a  new 
comment  period. 

a.  Application  Type:  Non-project  use 
of  project  lands  and  waters. 

b.  Project  \o.:  1494-243. 

c.  Date  Filed:  July  15.  2002. 

d.  Applicant:  Grand  River  Dam 
Authority 

e.  Name  of  Project:  Pensacola  Dam. 

f.  Location:  The  project  is  located  on 
the  Grand  (Neosho)  River  in  Craig. 
Delaware,  Mayes,  and  Ottawa  Counties, 
Oklahoma.  The  proposed  non-project 
use  would  be  located  on  the  Duck  Creek 
arm  of  Grand  Lake  'O  the  Cherokees.  the 
project  reservoir.  The  project  does  not 
occupv  anv  Federal  or  tribal  lands. 

s,.  Filed  Pursuant  to:  Federal  Power 
Act  16U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mary  Von 
Drehle  or  Teresa  Hicks.  Grand  River 
Dam  Authoritv,  PO  Box  409.  Vinita.  OK 
74301.  Phone:  (918)  256-.554.S. 

i.  FERC  Contact:  Steve  Naugle. 
steven.naugle@ferr.gov.  202-502-6061 . 

j.  Deadline  for  filing  comments  and  or 
motions:  November  8.  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Ms.  Magalie 
R.  Salas,  Secretary.  Federal  Energy 
Regulatorv^  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426 
Comments,  protests,  and  inter\entinns 
mav  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commissicm's  Web  site  under  the 
"e-Filing"  link.  Please  reference 
"Pensacola  Project,  FERC  Project 
No. 1494-243"  on  any  comments  or 
motions  filed. 

k.  Description  of  the  Application:  The 
applicant  requests  Commission 
approval  to  permit  the  reconfiguration 
of  docks  at  the  Thunder  Bay  Marina 
previouslv  approved  pursuant  to  a 
Commission  order  dated  |ulv  25,  1996. 
The  reconfigured  docks  would  consist 
of  a  total  of  eight  docks  containing  209 
boat  slips  as  originally  approved. 

1.  Locations  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  viewed  on  the 
Commission's  Web  site  at  http:// 
vvuiv. /err. ^ov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 


so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  .211.  .214. 
in  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS'.  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  bv  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Knergv  Regulatorv  Commission,  888 
First  Street  NE..  Mail  Stop  PI-12.1, 
Washington.  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

p.  Agencv  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  bv  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  corrunents.  it  will  be  presumed  to 
havf-  no  comments.  One  copy  of  an 
agencv's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

l.inwood  A.  Wat.son.  |r.. 

Ih'putv  .s"c(  rc/tin  - 

IFR  Doc.  02-26080  Filed  10-1 1-02.  8:45  ami 

BILLING  C006  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2067-019] 

Notice  of  Application  for  Non-Pro|ect 
Use  of  Project  Lands  and  Soliciting 
Comments,  iMotions  To  Intervene,  and 
Protests 

October  8,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  2067-019. 

c.  Date  Filed:  September  24,  2002, 

d.  Applicant:  Oakdale  &  San  Joaquin 
Irrigation  Districts. 

e.  Name  of  Project:  Tulloch. 

f.  Location:  The  project  is  located  on 
the  Stanislaus  River,  in  Calavaras 
Counties,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)  825(r)  and  §§  799 
and  801. 

h.  Applicant  Contact:  Steve  Felte, 
General  Manager.  Tri-Dam  Project.  PO 
Box  1158.  Pinecrest,  California  95364. 
(209) 965-3996. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mrs. 
Jean  Potvin  at  (202)  502-8928.  or  e-mail 
address:  jean.potvin@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  November  8.  2002, 

All  documents  (original  and  eight  copies) 
should  be  filed  with:  Ms.  Magalie  Roman 
Salas.  Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington  DC  20426.  Please  include  the 
project  number  (P-20fi7-019)  on  any 
( iimments  or  motions  filed.  Comments, 
protests,  and  interventions  may  be  filed 
elcclronicallv  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  .385.2001(a)(l)(iii)  and  the 
instructions  on  the  Clommission's  Web  site 
under  the  "e-Filing"  link.  The  Commission 
strongly  encourages  e-filings. 

k.  Description  of  Request:  The 
licensee  proposes  to  permit  those 
elements  of  a  commercial  business 
proposed  by  Merle  &  Beverly  Holman 
(permittee)  that  would  be  located  within 
the  project  boundary.  The  elements  of 
the  development  that  would  occupy 
project  lands  include:  a  waterfront  park 
with  shade  trees,  lawn,  picnic  tables 
and  barbeques;  a  16-slip  marina;  a  kayak 
&  cartop  boat  launch  pier;  a  rock 
retaining  wall  (existing)  at  elevation 
511'  to  elevation  518';  a  6-foot-wide 
sidewalk  along  the  lakefront.  at  the  top 
of  the  existing  rock  wall,  at  elevation 
511';  and  a  handicap  access  ramp  from 
elevation  518'  down  to  the  docks  at 
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elevation  511'.  Outside  of  the  project 
boundary  but  in  the  conjunction  with 
this  development,  the  permitte  plans  on 
building  a  parking  lot  for  36  vehicles 
and  a  building  housing  an  office  and 
public  restrooms. 

1.  Location  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  ,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or 
may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  please  call 
the  Helpline  at  (202)  502-8222  or 
contact  ferconlinesupport@ferc.gov.  For 
TTY,  contact  (202)  502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

IFR  Doc.  02-26081  Filed  10-11-02;  8.45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

[Project  No.  3218-040,  et  al.] 

Federal  Energy  Regulatory 
Commission 

October  8.  2002. 

Notice  of  Extension  of  Time  to 
Complete  Project  Construction  and 
Soliciting  Comments 

Take  notice  that  the  following  request 
for  extension  of  time  has  been  filed  with 
the  Commission  and  is  available  for 
public  inspection: 

a.  Application  Type:  Extension  of 
Time  to  Complete  Project  Construction. 

b.  Project  Nos:  3218-040,  6901-048. 
and  6902-061. 

c.  Date  Filed:  June  21 .  2002  and 
Supplemented  on  September  19.  2002. 

d.  Applicants:  City  of  Orrville.  Ohio 
(FERC  Project  No.  3218)  and  the  City  of 
New  Martinsville.  West  Virginia  (FERC 
Project  Nos. ■6901,  and  6902). 

e.  Project  Names:  Pike  Island 
Hydroelectric  Project.  FERC  No.  3218, 
New  Cumberland  Hydroelectric  Project, 
FERC  No,  6901  and  Willow  Island 
Hydroelectric  Project,  FERC  No.  6902. 

f.  Locations  of  Projects:  FERC  Project 
No.  3218  is  located  at  the  U.S.  Army 
Corps  of  Engineers'  (Corps)  Pike  Island 
Locks  and  Dam  on  the  Ohio  River  in 
Ohio  County.  West  Virginia,  and 
Belmont  County.  Ohio.  FERC  Project 
No.  6901  is  located  at  the  Corps'  New 
Cumberland  Lock  and  Dam  on  the  Ohio 
River  in  Hancock  County.  West  Virginia. 
FERC  Project  No.  6902  is  located  at  the 
Corps'  Willow  Island  Lock  and  Dam  on 
the  Ohio  River  in  Pleasants  County, 
West  Virginia. 

g.  Filed  Pursuant  to:  18  CFR  375.308 
(c)(4) 

h.  Applicant  Contact:  Mr.  E.  J. 
Garceau.  Bedford  Energy  Associates 
LLC.  214  North  Amherst  Road.  Bedford, 
New  Hampshire  03110,  (603)  472-5731. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  directed  to  Mr. 
Lynn  R.  Miles  at  (202)  502-8763, 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene: 
November  8,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  NE.,  Washington.  DC  20426. 
Comments,  protests,  and  interventions 


may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  numbers  (P- 
3218-040.  P-6901-048.  and  P-6902- 
061)  on  any  comments  or  motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  .senice  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Proposal:  The  Cities 
jointly  and  severally  request  to  extend 
the  deadlines  for  completion  oi  their 
respective  projects  to  September  23, 
2006. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTvu'./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  ore-mail 

ferconlinesuppori@ferc.gov.  For  TT'^'. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210.  .211,  .214, 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  c;onsider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE ',  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
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filing  refers.  An  additional  copy  must  be 
sent  to  the  Director,  Division  of 
Hvdropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copv  of  any  motion  to 
intervene  must  also  be  served  uptm  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

.\gencv  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copv  of  the  application  may  be 
obtained  bv  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
fding  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agencv's  comments  must  also  be  sent  to 
the  Applicants  representatives. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary 

IFK  Uo(    02-2fi(J82  Filed  10-11-02;  8:4.i  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

()( lober  8.  20U2 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  js  available 
for  public  inspection. 

a.  Tvpf  ot  Application:  New  Minor 
License 

b.  Project  No.:  7725-005. 

c.  Date  Filed:  September  27,  2002 

d.  Applicant:  Barton  Village  Ini 

e.  \'ame  of  Project-  Barton  Village 
Hydroelectric  Project. 

f.  Location:  On  the  Clyde  River  in  the 
Town  of  Charleston,  Vermont 

g.  F;7ed  Pursuant  to:  Federal  I'ovver 
.\ct  16  U.S.C.  §§  791  (a>-825(r). 

h.  Applicant  Contact:  Denis  H. 
Foirier.  Village  Super\isor.  Barton 
Village  Inc  .  17  Village  Square,  PO  Box 
519.  Barton,  Vermont  05822.  (802)  52.S- 
4747 

i  FEHC  Contact:  Kenneth  Hogan  at 
(202)  502-84.34  or 
kenneth  /loqan  ii fere. gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state  local  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respet:t  to  environmental 
issues  to  cooperate  with  us  in  the 
preperation  of  the  environmental 
document.  Agencies  who  would  like  to 


request  cooperating  status  should  follow 
instructions  for  filing  comments 
described  in  item  k  below. 

k.  Deadline  for  filing  additional  study 
requests:  December  9,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary'.  Federal 
Fnergv  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426. 

The  Commission's  rules  of  practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
i%-Hi^: fere. gov)  under  the  "e-Filing  '  link. 

1.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  existing  Barton  Village 
Hvdroelectric  Project  consists  of:  (1)  A 
77-foot-long,  24-foot-high  masonry  and 
concrete  gravity  dam:  (2)  1.5  foot  high 
flashboards  e.xtending  57  feet  across  a 
concrete  spillway:  (3)  a  187-acre 
impoundment  at  elevation  1,140.9  feet 
mean  sea  level  (msl);  (4)  a  665-foot-long. 
7-foot-diainet(!r  steel  penstock;  (5)  two 
105-foot-long.  5.8-foot-diameter  steel 
penstocks  leading  to:  (6)  a  powerhouse 
with  two  units  having  a  total  installed 
(  apacity  of  1.4  MW:  and  (7)  other 
appurtenant  facilities. 

n  A  copv  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www. fere. gov  using  the  "FERRIS  "  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above 

o.  With  this  notice,  we  are  initiating 
consultation  with  the  Vermont  State 
Historic  Preservation  Officer  (SHPO).  as 
required  bv  «^  106,  National  Hjstoric 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

p   Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 

Issue  Deficiency  Letter,  lanuarv'.  2003. 

Notic:e  of  application  accepted  for 
filing,  April,  2003. 


Issuance  of  NEPA  Scoping  Document 

1,  for  comments  May,  2003. 
Request  for  Additional  Information, 

July.  2003. 
Issuance  of  NEPA  Scoping  Document 

2,  August,  2003. 

Notice  of  application  is  ready  for 
environmental  analysis,  August,  2003. 

Notice  of  the  availability  of  the  draft 
NEPA  document,  February,  2004. 

Notice  of  the  availability  of  the  final 
NEPA  document.  May.  2004. 

Order  issuing  the  Commission's 
decision  on  the  application.  May,  2004. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

[PR  Doc.  02-26083  Filed  10-11-02:  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

October  B.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  Mo.:  12255-000. 

c.  Date  filed:  June  20.  2002. 

d.  Applicant:  Blue  Mountain  Hydro, 
LLC. 

e.  Name  and  Location  of  Project:  The 
Blue  Mountain  Dam  Hydroelectric 
Project  would  be  located  on  the  Petit 
lean  River  in  Yell  County.  Arkansas. 
The  project  would  occupy  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

i.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Brent 
Smith.  President.  Northwest  Power 
Services.  Inc.  PO  Box  535.  Rigby.  ID 
83442, (208)  745-0834. 

h.  FERC  Contact:  Elizabeth  lones 
(202) 502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary'.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
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Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12255-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
Corps'  existing  Blue  Mountain  Dam  and 
would  consist  of:  (1)  A  proposed  84- 
inch  steel  penstock  approximately  200 
feet  long,  (2)  a  proposed  powerhouse 
containing  one  turbine  with  a  total 
installed  capacity  of  1.6  MW,  (3)  a 
proposed  switchyard,  (4)  approximately 
two  miles  of  proposed  25kV 
transmission  line,  and  (5)  appiulenant 
facilities. 

The  project  would  have  an  estimated 
annual  generation  of  5.2  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov .  For  TTY, 
call  (202)  502-8659,  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Blue  Mountain  Hydro, 
LLC,  975  South  State  Highway,  Logan, 
UT  84321,  (435)  752-2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  1 8  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

0.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION  ". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 


Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Anv  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulator)' 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  alsr  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  |r„ 

Deputy  Secretary. 

jFR  Doc.  02-26085  Filed  10-1 1-02;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

October  8,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminar>- 
Permit. 

b.  Project  No.:  12280-000. 

c.  Date  filed:  June  26.  2002. 

d.  Applicant:  MR  L&D  3  Hydro.  LLC. 

e.  Name  and  Location  of  Project:  The 
Monongahela  Lock  and  Dam  #3 
Hydroelectric  Project  would  be  located 
on  the  Monongahela  River  in  Allegheny 
County,  Pennsylvania.  The  project 
would  occupy  lands  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

{.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Brent 
Smith,  President,  Northwest  Power 
Services,  Inc.,  PO  Box  535,  Rigby.  ID 
83442, (208)  745-0834. 

h.  FERC  Contact:  Elizabeth  Jones 
(202) 502-8246. 
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i  Deadline  for  filing  comments, 
protests,  and  motions  to  mtenene  BO 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R 
Salas.  Secretaiy.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426 
Comments,  protests,  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  V.¥K 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commissions  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings 
Please  include  the  project  number  (P- 
1228C-O00)  on  any  cotrunents  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  thev 
must  also  serve  a  copy  of  the  dotuinent 
on  that  resource  agency 

j.  Description  of  Project  The  proposed 
run-of-river  project  would  utilize  the 
Corps'  existing  Monongahela  Lock,  and 
Dam  #3  and  would  consist  of:  (1)  A 
proposed  156-inch  concrete  penstock 
approximately  50  feet  long.  (2)  a 
proposed  powerhouse  containing  one 
turbine  with  a  total  installed  capacity  of 
2.5  MW,  (3)  a  proposed  switchyard.  (4) 
approximately  one  mile  of  proposed 
15kV  transmission  line,  and  (5) 
appurtenant  facilities 

The  project  would  have  an  estimated 
annual  generation  of  18  CfWH 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  httpJ/ 
www  fen:  gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport%ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  MR  L&D  3  Hydro,  LLC. 
975  South  State  Highway.  Logan.  UT 
84321.  (435)  752-2580. 

1  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 


particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  perscm  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminarv  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m  (Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4  30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospe<:tive  applii:ant.  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify-  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice 

o  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p  Comments.  Protests,  or  Motions  to 
Intervene — Anytme  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST  ".  "MOTION  TO 
INTER'VENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary- 

|FR  Doc.  02-260B6  Filed  10-1 1-02;  8:45  am) 
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DEPARTME^r^  of  energy 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

October  8,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12293-000. 

c.  Date  filed:  July  5.  2002. 

d.  Applicant:  Taylorsville  Hydro, 
LLC. 

e.  Name  and  Location  of  Project:  The 
Taylorsville  Dam  Hydroelectric  Project 
would  be  located  on  the  Great  Miami 
River  in  Montgomery'  County.  Ohio.  The 
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project  would  utilize  a  dam  owned  by 
the  Miami  Conservancy  District.  The 
project  would  not  occupy  Federal  or 
Tribal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

g.  Applicant  Contact:  Mr.  Brent 
Smith,  President,  Northwest  Power 
Services,  Inc.,  PO  Box  535,  Rigby,  ID 
83442,  (208)  745-0834. 

h.  FERC  Contact:  Elizabeth  Jones 
(202)  502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12293-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docvunent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  operate  in  a  run-of-river 
mode  and  would  consist  of:  (1)  An 
existing  gravity  dam  90-feet  high,  and 
2,980-feet-crest-length,  (2)  an  existing 
reservoir  with  a  surface  area  of  2,560 
acres,  a  storage  capacity  of  23,040  acre- 
feet,  and  a  normal  maximiun  water 
surface  elevation  of  818  feet,  (3)  a 
proposed  66-inch  steel  penstock 
approximately  200  feet  long,  (4)  a 
proposed  powerhouse  containing  one 
turbine  with  a  total  installed  capacity  of 
1.28  MW,  (5)  a  proposed  switchyard,  (6) 
approximately  one  mile  of  proposed 
15kV  transmission  line,  and  (7) 
appurtenant  facilities. 

The  project  would  have  an  estimated 
aimual  generation  of  9.25  GWH. 

k.  This  filing  is  available  for  review  at 
the  Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Taylorsville  Hydro, 
LLC,  975  South  State  Highway,  Logan, 
UT  84321,  (435)  752-2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 


of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION  ". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-26087  Filed  10-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene.  Protests,  and  Comments 

Tnkt}  notice  that  the  tuUowing 
hvdruelectric  application  has  bet!n  file^d 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminan' 
Permit. 

b.  Project  No.:  12296-000. 

c.  Date  filed  luly  5.  2002. 

d.  Applicant:  Holbroolt  Hydro.  LLll. 
8.  Name  and  Location  of  Project:  The 

Holbrook  Diversion  Dam  Flvdroelectric 
Proi<H;t  would  be  located  on  the 
Arkansas  River  in  Clrowley  C^ounty. 
Colorado  The  project  would  utilize  a 
dam  owned  by  the  Holbrook  Mutual 
Irrigation  (Company  The  proiec  t  would 
not  occupy  Federal  or  Tribal  lands. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  791(a)— 825(r). 

g.  Applicant  Contact  Mr  Brent 
Smith,  President.  Northwest  Power 
Services,  Inc..  PO  Box  535,  Rigby,  ID 
83442,  (208)  745-0834 

h.  FERC  Contact:  Elizabeth  Jones 
(202) 502-8246 

i.  Deadline  for  filing  comments, 
protests,  and  motions  tn  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  Iw  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)|l)(iii]  and  the  instructions 
on  the  Commissions  Web  site  under  the 
"e-Filing"  link  The  Commission 
strongly  encourages  electmnic  filings. 
Please  include  the  project  number  (P- 
12296-000)  on  any  comments  or 
motions  filed. 

The  C^ommission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  (Commission 
to  serve  a  copy  of  that  do(.ument  on 
each  person  in  the  official  service  list 
for  the  project  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  tiiat  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  operate  in  a  run-of-river 
mode  and  would  consist  of:  ( 1  ]  .\n 


existing  gravity  dam  23-feet  high,  and 
3,168-feet  long.  (2)  a  proposed  108-inch 
steel  penstock  approximately  100  feet 
long.  (3)  a  proposed  powerhouse 
containing  one  turbine  with  a  total 
installed  capacity  of  1.2  MW.  (4)  a 
proposed  switchyard,  (5)  approximately 
two  miles  of  proposed  15kV 
transmission  line,  and  (6)  appurtenant 
facilities. 

The  project  would  have  an  estimated 
annual  generation  of  5.5  GWH. 

k  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
i\'\yw  ftTc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlmesupport^fercgov.  For TTY. 
call  (202)  502-8659.  A  copy  is  also 
availalile  for  inspection  and 
reproduction  at  Holbrook  Hydro,  LLC. 
975  South  State  Highway.  Logan,  UT 
84321. (435)  752-2580. 

1  Competing  Preliminary  Permit — 
.\nyone  desiring  to  file  a  competing 
application  for  preliminary-  permit  for  a 
proposed  project  must  submit  the 
comp»'ting  applic:ation  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (stu-  18  CFR  4.36). 
Submission  of  a  timely  notice  (jf  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  pt^rmit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m  Competing  Development 
.■\pplii;ation — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  (Commission,  on  or 
before  a  spe<:ified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  .Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
applicatiim.  .\  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to   • 
submit,  if  such  an  application  may  be 


filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering  - 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  ("ommission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS'.  'NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
•COMPETING  APPLICATION". 
•PROTEST'.  -MOTION  TO 
INTERVENE  ",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energv'  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
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comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-26088  Filed  10-11-02;  8:  45 

am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12315-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  8.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  12315-000. 

c.  Date  Filed:  July  1.  2002. 

d.  Applicant:  Midwest  Hydro,  Inc. 

e.  Name  of  Project:  Brandon  Road 
Lock  &  Dam  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Des  Plaines  River  in 
Will  Coimty,  Illinois.  Part  of  the  project 
would  be  on  lands  administered  by  the 
U.S.  Army  Corps  of  Engineers, 

g.  Filed.  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  William 
Pickrell,  Midwest  Hydro,  Inc.,  695 
Garland  Avenue,  Winnetka,  IL  60093, 
(847) 501-3030. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R,  Miles,  Sr.  at  (202)  502-8763. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12315-000^  on  any  comments  or 
motions  filed. 


The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  using  the 
existing  Corps  of  Engineers'  Brandon 
Lock  &  Dam  would  consist  of:  (1)  Three 
54-inch-diameter  80-foot-long  steel 
penstocks,  (2)  a  proposed  powerhouse 
containing  three  generating  units  with 
an  installed  capacity  of  3  MW,  (3)  a  14.7 
kv  transmission  line  approximately  1 
mile  long,  and  (4)  appurtenant  facilities. 
The  project  would  have  an  annual 
generation  of  18  GWh. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwvi'. fere. gov  using  the  "FERJRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
apphcation  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 


later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis. 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
■COMPETING  APPLICATION", 
•PROTEST".  "MOTION  TO 
INTERVENE  ".  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington.  DC  20426.  An  addititmal 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
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address.  A  rnpv  of  any  notice  of  intent , 
conipeting  application  or  motmn  to 
intfrvent-  must  also  be  s('r\f(i  upnn  tMi:h 
representative  (jf  the  Appiu  ant 
specified  in  the  particular  applu  ttinii 

s.  Agency  C^iniments — f-'ederal   st.ite. 
and  local  agencies  are  in\  iteil  to  iile 
comments  on  the  described  application 
A  copy  of  the  application  may  be 
obtained  bv  agenc:ies  directly  from  the 
.Applicant    if  an  agenc\  does  not  file 
comments  within  the  tune  spot  ifieri  for 
filing  comments,  it  will  be  presumed  tn 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant  s  representatives. 

I.inwood  .\.  Watson,  |r., 

Dvputy  iK'(  rftan 

|FR  Do( .  02-26089  Filed  10-11-02;  8:45  ami 

BILLING  COOe  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

C)(  tolifi  H    JDOJ 

Take  notii:e  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspec;tion: 

a   Tvpf  of  Application:  Preliminary 
Permit 

h  Project  No.:  1236U-(ino 

c.  Dafe  /V/ed.- September  3.  2002. 

d.  Applicant  City  of  Broken  Bow. 
Oklahoma 

e.  Same  and  Location  of  Project:  The 
Pine  Creek  Lake  Hvdroelectrii:  Project 
would  be  located  cm  the  Little  Rivt-r  in 
McCurtain  ('ount\ .  Oklahoma  The 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  e.xisting  Pine  C'reek 
Dam  arid  Reservoir. 

f.  Filed  Pursuant  to  Federal  Power 
Act.  IH  U.S.C.  791(a)-H25(r). 

g  Applicant  Contact:  Mr.  VV.  B. 
.Smith.  Hvdropower  International 
.Services.  LLC.  2H5()H  West  41st  Street 
South.  Mannford.  Ok  74044.  (918)  8ti5- 
b977. 

h  FERC  Contact:  lames  Hunter.  (202) 
502-6086 

i  Deadline  for  filing  c:omments. 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with;  Magalie  R, 
Saias.  Secretarv',  Federal  Energy 
Regulatory  Ccjmmission.  888  First 
Street.  NE  .  Washington.  DC  20426. 
Oimments.  protests,  and  interventions 
may  be  filed  electronically  via  the 


internet  in  lieu  of  paper;  spp  18  CFR 
.J85  2001(a)(l)(iii)  and  the  instructions 
on  the  C^omniission's  web  site  under  the 
"e-Filing  '  link   The  (Commission 
strongly  encourages  electronic  filings. 
Please  inc  hide  the  project  number  (P- 
12;Jtil)-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  doi  iiments  with  the  Commission 
to  serve  a  copy  of  that  document  on 
eac:h  person  in  the  official  service  list 
for  the  project   Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resourc:e  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  n^source  agency. 

I  Description  of  Project:  The  proposed 
project,  using  the  existing  the  Pine 
Creek  Dam  anti  Reservoir,  would  consist 
of:  (1)  A  diversion  structure  connecting 
to  the  existing  outlet  conduit.  (2)  a 
penstock  connecting  the  diversiim 
struc:ture  to  the  powerhouse.  (3)  a  48- 
foot  by  60-foot  powerhouse  containing 
two  3.25-megawatt  generating  units,  (4) 
a  tailrai f  returning  flows  to  the  Little 
River.  ('))  a  six-milf>-long.  ti.9-kilovolt 
transmission  line  connecting  to  an 
existing  distribution  lint\  and  (R) 
.ippurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  28. .'i  gigawatth(3urs. 

k  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  ma\'  be  viewt'd  on  the 
Commission's  website  at  http:// 
u^v\y.f'p^c.^ov  using  the  "FERRIS"  link. 
Enter  the  doc:ket  number  excluding  the 
last  three  digits  in  the  docket  number 
fielci  to  iiccess  the  document.  For 
assistance,  call  toll-free  1-866-208- 
.1676  or  e-mail 

FFIU X  )SUSES I  PPOR TdFERC. GOV. 
For  TTY.  c;all  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduc  tion  at  the  adciress  in  item  g. 
above. 

1  Competing  Preliminary  Permit — 
Aiuone  desiring  to  Tile  a  competing 
applic  ation  for  preliminary  permit  for  a 
proposed  projec:!  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
sptK  ifitni  c;omment  date  for  the 
partic:ular  applic:ation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminarv'  permit 
application  no  later  than  30  days  after 
the  specificni  comment  date  for  the 
particular  applic;ation.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


m.  Competing  Development 
Application —  Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
ncjtice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
c:omment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  witU  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify'  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
cjf  a  development  application  to 
construct  and  operate  the  project. 

p.  C'omments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
c:omments.  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211,  .214. 
in  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
■COMMENTS  ".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
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Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application, 
r.  Agency  Conmients — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-26090  Filed  10-11-02;  8:45  am] 

BILLING  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

Sunshine  Act  Meeting;  Federal 
Register  Citation  of  Previous 
Announcement:  October  7, 2002, 67  FR 
62463. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  October  9,  2002. 10  a.m. 


CHANGE  IN  THE  MEETING:  The  following 
Docket  Nos.  and  Companies  have  been 
added  to  Item  A-3  on  the  Commission 
Meeting  agenda  of  October  9,  2002. 

Item  No..  Docket  No.  and  Company 
A-3 

ER02-132B-O01  and  ER02-1326-002.  PfM 

Interconnection.  L.L.C. 
ERO2-2330-0O0,  New  England  Power  Pool 

and  ISO-New  England.  Inc. 
ELOO-62-039.  ISO-New  England.  Inc. 

Magalie  R.  Salas, 

Secretary. 

IFRDoc.  02-26252  Filed  10-10-02;  11:16 

am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Olf-the-Record 
Communications;  Public  Notice 

October  8,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
wTitten,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  conununications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 

Exempt 


decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentfons 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010.  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6.  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conmaission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659. 


Docket  no. 


Date  filed 


-L 


Presenter  or  requester 


1.  CP01-384-000 

2.  Project  No.  2042-013 


9-23-02     Frank  P  Petrone 
9-23-02     Lloyd  K.  Harding 


Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-26091  Filed  10-11-02;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12120-001] 

North  Unit  Irrigation  District;  Notice  of 
Surrender  of  Preliminary  Permit 

October  8,  2002. 

Take  notice  that  North  Unit  Irrigation 
District,  permittee  for  the  proposed 
Wickiup  Dam  Project,  has  requested  that 


its  preliminary  permit  be  terminated. 
The  permit  was  issued  on  Februar\-  7. 
2002,  and  would  have  expired  on 
January  31,  2005.  The  project  would 
have  been  located  on  the  Deschutes 
River  in  Deschutes  County,  Oregon. 
The  permittee  filed  the  request  on 
August  5.  2002.  and  the  preliminarv' 
permit  for  Project  No.  12120  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday,  or 
holiday  as  described  in  18  CFR 
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385.2007.  in  which  casM  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day-  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4.  mav  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  |r., 

Deputv  Secmtan. 

|FK  U(n    0J--'Hm4  Filed  io-n-02;  8:45  am) 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-2002-0006;  FRL-6724-6] 

Toxic  Chemical  Release  Reporting; 
Community  Right-To-Know;  Notice  of 
On-Line  Dialogue 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Availability. 

SUiyiMARY:  EPA  will  hold  an  on-line 
public  dialogue  for  60-days  from 
October  16.  2002  to  December  17,  2002 
as  part  of  a  national  Stakeholder 
Dialogue  on  the  Toxics  Release 
Inventory  (TRI)  Program  that  the 
Environmental  Protection  Agency  (EPA) 
is  launching.  EPA  is  seeking  suggestions 
and  ideas  on  the  Agency's  methods  for 
reporting,  collecting,  processing,  and 
releasing  the  TRI  data.  Instructions  for 
participating  in  the  on-line  dialogue  are 
posted  at  EPAs  TRI  Web  site,  see  http:/ 
/wT*-H'.  epa  .gov/tri/programs/ 
stakeholders/outreach. htm.  EPA  is 
announcing  the  availability  of  three 
issue  papers  which  are  intended  to 
provide  background  to  help  focus  the 
on-line  dialogue 

DATES:  The  Stakeholder  Dialogue  online 
comment  process  will  be  held  from 
October  16,  2002  to  December  17.  2002 
ADDRESSES:  The  On-line  Dialogue  will 
be  accessible  via  the  Internet  at  http:// 
v\TMA-. epa. gov/tri/programs/ 
stakeholders/ outrf-ach. htm.  Please 
follow  the  instructions  provided  in 
Section  I  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  this  stakeholder  process, 
contact:  Annette  Marion,  Environmental 
Protection  ■\gency.  Office  of 
Environmental  Information,  Office  of 
Information  Analysis  and  .Access. 
Toxics  Release  Inventory  Program 
Division:  telephone:  (202)  566-0731; 
Fax  number:  (202)  566-0715;  e-mail: 
marion.annettp@epa.gov  For  general 
information  on  the  Toxics  Release 
Inventory  contact  the  Emergency 
Planning  and  Community  Right-to- 


Know  Hotline  at  (800)  424-9346,  or 
(703)  412-9810,  TDD  (800)  553-7672, 
http://www.epa.gov/epaoswer/hotline. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A  Does  This  Notice  Apply  to  Me? 

You  may  be  interested  in  this  notice 
if  you  use  data  collected  under  the 
Emergency  Planning  and  Community 
Right-to-know  Act  (EPCRA)  section  313, 
or  if  you  manufacture,  process,  or 
otherwise  use  any  of  the  EPCRA  section 
313  chemicals  and  you  are  required  to 
report  annually  to  EPA  their 
environmental  releases  and  other  waste 
management  quantities.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

rat«inn/         Examples  of  potentially  mter- 


Public 


Industry 


Federal  Gov- 
ernment. 


Environmental  groups,  com- 
munity groups,  research- 
ers 

SIC  major  group  codes  (Ex- 
cept 1011,  1081,  and 
1094).  12  (except  1231),  or 
20  through  39,  industry 
codes  491 1  (limited  to  fa- 
cilities that  combusts  coal 
and/or  oil  for  the  purpose 
of  generating  power  for 
distnbution  in  commerce), 
or  4939  (limited  to  facilities 
that  combusts  coal  and/or 
oil  lor  the  purfx>se  of  gen- 
erating power  for  distnbu- 
tion in  commerce):  or  4953 
(limited  to  facilities  regu- 
lated under  the  Resource 
Conservation  and  Recov- 
ery Act:  subtitle  C,  42 
use  section  6921  et 
seq).  or  5169,  or  5171,  or 
7389  (limited  to  facilities 
pnmanly  engaged  in  sol- 
vent recovery  services  on 
a  contract  or  fee  basis). 

Federal  facilities  in  any  SIC 
code 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
fur  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  Information 
Associated  With  This  Stakeholder 
Dialogue  Process? 

1 .  Electronic  Access.  Electronic  copies 
of  the  issue  papers  are  available  from 
EPAs  TRI  Web  site  at  http:// 
w-HTv.  epa.gov/tri/programs/ 


stakeholders/outreach. htm.  You  may 
access  this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket,  EPA  Dockets 
(http://www.epa.gov/edocket/).  To  view 
the  contents  of  the  docket,  go  to  the  EPA 
Dockets  web  site.  Once  in  the  system, 
select  "search,"  then  key  in  the 
appropriate  docket  identification 
number,  OEI-2002-0006. 

2.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OEI-2002-0006. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action  and  other  information  related 
to  this  action.  The  official  public 
dockets  are  the  collection  of  materials 
available  for  public  viewing  at  the  EPA 
Docket  Center  Public  Reading  Room 
located  in  the  basement  of  EPA  West, 
1301  Constitution  Avenue,  NW., 
Washington,  DC  20460.  This  Docket 
Facility  is  open  from  8:30  am  to  4:30 
pm,  Monday  through  Friday,  excluding 
legal  holidays.  The  Docket  telephone 
number  is  (202)-566-1752. 

C.  How  Do  I  Participate  in  the  On-line 
Dialogue? 

You  may  submit  your  ideas  and 
suggestions  electronically  through  the 
TRI  Stakeholder  Outreach  Web  site  at: 
http://www.epa.gov/th/programs/ 
stakeholders/outreach. htm  during  the 
time  period  specified  in  this  notice. 

D.  How  Should  I  Handle  Confidential 
Business  Information  (CBI)  That  I  Want 
To  Submit  to  the  Agency? 

Do  not  submit  any  information  that 
you  consider  to  be  confidential  business 
information  (CBI)  under  this  notice. 

II.  Background 

EPA  is  undertaking  a  stakeholder 
dialogue  for  the  Toxics  Release 
Inventory  (TRI)  program.  While  the  TRI 
program  has  been  very  successful,  EPA 
is  continuing  to  seek  ways  to  improve 
the  program.  Given  the  community 
focus  of  the  TRI  program  and  the  broad 
and  varied  uses  of  the  TRI  data,  it  is 
important  that  EPA  receive  input  from 
all  stakeholders — the  states,  the 
reporting  community  and  other 
businesses,  community  and 
environmental  groups,  researchers,  and 
the  public. 

Tne  stakeholder  dialogue  process  will 
have  two  phases.  Phase  1  will  focus  on 
the  reporting,  collecting,  processing, 
and  annual  release  of  the  TRI  data. 
Specifically.  EPA  is  seeking  comment 
on  ways  to:  (1)  Improve  the  compliance 


Federal  Register/Vol.  67,  No.  199/Tuesday,  October  15,  2002/Notices 


63657 


assistance  provided  by  the  TRI  program, 
both  at  Headquarters  and  in  the  Regions, 
to  aid  the  reporting  community;  (2) 
streamline  the  collection  and  processing 
of  the  more  than  90,000  TRI  forms  that 
EPA  receives  annually;  and  (3)  improve 
the  materials,  including  the  context, 
documents  and  tools,  that  EPA  develops 
for  its  annual  public  release  of  the  TRI 
data  to  support  their  use  and  analysis  of 
the  data. 

The  on-line  dialogue  will  be  the  first 
opportunity  for  stakeholder  input  in 
Phase  1.  Once  the  dialogue  has  been 
analyzed,  additional  opportunities  may 
be  extended  in  the  form  of  public 
meetings,  more  formal  comment 
periods,  or  other  methods  which  will  be 
described  in  future  notices. 

Phase  2  of  the  stakeholder  dialogue 
will  focus  on  future  directions  for  the 
program,  including  what  data  are 
collected  in  the  TRI,  how  these  data  are 
characterized,  and  whether  additional 
data  should  be  collected.  One  key 
element  will  be  clarifying  the  data 
elements  on  recycling  and  other  waste 
management  activities  required  by  the 
Pollution  Prevention  Act.  A  future 
Federal  Register  notice  will  announce 
Phase  2. 

ni.  Availability  of  Documents 

EPA  is  making  available  three  papers 
which  describe  aspects  of  the  TRI 
Program  and  raise  issues  for  stakeholder 
discussion.  The  scope  of  each  paper 
corresponds  to  a  phase  of  the  annual 
TRI  reporting  cycle.  TRI  data  for  a 
calendar  year  must  be  reported  to  EPA 
by  July  1st  after  the  end  of  that  calendar 
year.  Therefore,  reporting  years  are  the 
same  as  calendar  years.  The  "reporting 
cycle"  begins  with  EPA's  compliance 
assistance  activities,  including  the 
development  of  reporting  forms  and 
instructions  that  are  generally  mailed  to 
facilities  in  March  each  year.  Once  EPA 
receives  the  forms,  it  enters  the  data 
from  the  forms  (over  91,000  in  2000)  in 
the  TRI  database.  After  entry  into  the 
database,  EPA  runs  a  series  of  data 
quality  checks  on  both  the  facility 
identification  information  and  on  the 
chemical-specific  data.  After  the  data 
entry  and  data  quality  steps  are 
completed,  the  TRI  database  is  "frozen" 
for  analysis  and  development  of  data 
products  for  release  to  the  public. 
Generally,  EPA  announces  the  annual 
release  of  the  TRI  data  by  holding  a 
press  event  or  issuing  a  press  release, 
and  simultaneously  notifying  a  wide 
range  of  stakeholders. 

The  first  background  paper  for  this 
stakeholder  dialogue  is  entitled  TRI 
Data  Collection,  Processing  and 
Management,  and  addresses  the  TRI 
data  process  beginning  with  submission 


of  the  forms  and  ending  at  the  data 
"freeze."  The  second  paper,  TRI  Data 
Release  Issue  Paper  discusses  TRI  data 
products,  the  process  for  analyzing  and 
releasing  the  TRI  data,  uses  of  the  data, 
and  issues  and  considerations 
associated  with  these  aspects  of  the  TRI 
program.  The  third  paper  is  TRI 
Compliance  Assistance  Activities.  TRI 
compliance  assistance  activities  are 
carried  out  throughout  the  year  with 
certain  of  the  activities  being  closely 
aligned  with  the  reporting  cycle. 

Dated:  October  4,  2002. 
Elaine  G.  Stanley. 

Director.  Office  of  Information  Analysis  and 

Access. 

[FR  Doc.  02-26175  Filed  10-11-02:  8:45  am] 

BILUNG  CODE  6561 -07-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-2002-0008;  FRL6724-5] 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Environmental 
Protection  Agency 

AGENCY:  Environmental  Protection 

Agency,  EPA. 

ACTION:  Notice  of  availability. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  developed 
final  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity. 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Environmental 
Protection  Agency  (herein  after  referred 
to  as  Information  Quality  Guidelines),  in 
response  to  final  Office  of  Management 
and  Budget  (0MB)  information  quality 
guidelines  directing  all  federal  agencies 
to  develop  and  implement  their  own 
guidelines  by  October  1,  2002  (67  FR 
8451,  February  22,  2002).  The  EPA 
Information  Quality  Guidelines  build 
upon  on-going  efforts  to  improve  the 
quality  of  the  data  and  analyses  that 
support  Agency  policy  and  regulatory 
decisions  and  programs.  EPA  is 
announcing  the  availability  of  the 
Agency's  final  Information  Quality 
Guidelines  at  the  EPA  Web  site, 
www.epa.gov/oei/qualityguidelines.  As 
described  in  the  new  Information 
Quality  Guidelines,  EPA  is  also 
introducing  a  Request  for  Correction 
process  to  allow  affected  persons  to  seek 
and  obtain  correction  of  information 
that  EPA  disseminates  that  they  believe 
does  not  meet  the  EPA  Information 
Quality  Guidelines  or  the  0MB 
information  quality  guidelines  (67  FR 
8451,  February  22,  2002).  Please  read 


the  Information  Quality  Guidelines  to 
learn  more  about  this  new  Request  for 
Correction  process  including  where  and 
how  to  submit  a  request  for  correction. 

DATES:  The  EPA  final  Information 
Quality  Guidelines  were  made  available 
on  October  2.  2002. 

ADDRESSES:  The  Information  Quality 
Guidelines  can  be  found  at  the  EPA  Web 
site  at  http://l\^\^\^■.epa.gov/oei/ 
qualitvguidelines.  To  obtain  a  written 
copy  of  the  Information  Quality 
Guidelines,  you  may  contact:  Ms. 
Evangeline  Tsibris  Cummings.  U.S. 
Environmental  Protection  Agency. 
Office  of  Environmental  Information. 
Mail  Code  2842T.  1200  Pennsylvania 
Avenue  NW..  Washington,  DC  20460: 
Telephone:  202-566-0621;  or  e-mail: 
cummings. evangeline<Oiepa. gov 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  OMB  information 
quality  guidelines,  EPA  published  a 
notice  in  the  Federal  Register  on  April 
30.  2002  (67  FR  21234)  announcing  the 
availability  of  EPA's  draft  Information 
Quality  Guidelines  and  soliciting  public 
comment  by  May  31,  2002.  EPA 
extended  the  comment  period  to  )une 
21,  2002  (67  FR  42254).  After 
considering  the  extensive  public 
comment,  EPA  revised  its  Information 
Quality  Guidelines  and  submitted  the 
revised  draft  to  OMB  in  accordance  with 
OMB's  guidelines  so  OMB  could  review 
the  draft  Information  Quality  Guidelines 
for  consistency  with  OMB's  information 
quality  guidelines.  OMB  completed  its 
review  and  approved  of  the  final  EPA 
Information  Quality  Guidelines.  EPA's 
general  discussion  of  and  responses  to 
the  public  comments  appears  in 
Appendix  A  of  EPA's  Information 
Quality  Guidelines. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Evangeline  Tsibris  Cummings. 
Environmental  Protection  Agency. 
Office  of  Environmental  Information, 
Mail  Code  2842T,  1200  Pennsylvania 
Avenue  NW.,  Washington.  DC  20460. 
Telephone:  202-566-0621;  e-mail: 
cumm  ings .  evangel  in  e^&epa.gov. 

Elaine  Stanley, 

Director.  Office  ofinf  >rmation  .■\nulysis  anil 

.■\ccess.  Office  of  Environmental  Information. 

EPA. 

|FR  Doc,  02-26176  Filed  10-1 1-02;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 


[Notice  2002—18] 

Filing  Dates  for  the  l-iawaii  Special 
Election  in  the  2nd  Congressional 
District 

AGENCY:  Fedpral  Election  rommission. 

ACTION:  Notice  of  filing  dates  for  special 
election. 


SUMMARY:  Hawaii  has  scheduled  a 

special  election  on  November  .30,  2002, 
to  fill  the  L'  S  House  of  Representatives 
seat  in  the  Second  Congressional 
District  held  bv  the  late  Congresswoman 
Patsv  T  Mml^. 


C.oinniittees  participating  in  the 
Hawaii  special  election  are  required  to 
file  pre-  and  post-election  reports. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Kevin  K   .Sallev,  Information  Division. 
494  K  Street.  NVV..  Washington.  DC 
2t)4H.l;  Telephone:  (202)  694-1100;  Toll 
Free (800) 424-9530. 
SUPPLEMENTARY  INFORMATION: 

Principal  Campaign  Committees 

All  principal  campaign  committees  of 
candidates  participating  in  the  Hawaii 
Special  (leneral  shall  file  a  12-day  Pre- 
General  Report  on  November  18,  2002; 
and  a  30-day  Post-General  Report  on 
Dei  ember  30,  2002.  (See  chart  below  for 
the  closing  date  for  each  report). 


Unauthorized  Committees  (PACs  and 
Party  Committees) 

Political  Committees  that  file  on  a 
quarterly  basis  during  2002  are  subject 
to  special  election  reporting  if  they 
make  previously  undisclosed 
contributions  or  expenditures  in 
connection  with  the  Hawaii  Special 
General  Election  by  the  close  of  books 
for  the  applicable  report(s).  (See  chart 
below  for  the  closing  date  for  each 
report). 

Committees  filing  monthly  that 
support  candidates  in  the  Hawaii 
Special  General  should  continue  to  file 
according  to  the  election  year  monthly 
reporting  schedule. 


Calendar  of  Reporting  Dates  for  Hawaii  Special  Election 


Report 


Close  of 
txjoks' 


Reg/cert, 
mailing  date  ^ 


Filing  date 


Committees  Involved  in  the  Special  General  (11/30/02)  Must  File 


Pre-General            

11/10/02 
12/20/02 
12/31/02 

11/15/02 
12/30/02 
01/31/03 

11/18/02 

Post-General    „ _ 

Year-End        

12/30/02 
01/31/03 

'  The  period  begins  with  the  close  o*  txx)ks  of  the  last  repoM  filed  by  the  committee   If  the  committee  has  filed  no  previous  reports,  the  penod 
begins  with  the  date  of  the  commitlee  s  first  activity 

'  Reports  sent  registered  or  certified  mail  must  be  postmarked  by  the  mailing  date:  otherwise,  they  must  be  received  by  the  filing  date. 


Dated:  October  7.  2002 
David  M.  Mason, 

Chairman,  Ffderal  Ehctiun  Cuiumission 
[FR  Do«:.  02-26119  Filed  10-11-02,  8  45  ami 

BILLING  COOe  «71S-01^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1437-OR] 

Louisiana;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Louisiana, 
(FEMA-1437-DRi.  dated  October  3. 
2002.  and  related  determinations. 
EFFECTIVE  DATE:  ()(  ti.h»T  i    2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Magdd  Ruiz.  Response  and  Recnverv 
Directorate,  Federal  Emergency 
Management  .Agencv.  Washington.  DC 
20472. (202)  64H-2705  or 
Magdn  Ruiz4,tfma  s^v 

SUPPLEMENTARY  INFORMATION:  .Notice  is 
hereby  given  that,  in  a  letter  dated 
October  3.  2002.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T  Stafford  Disaster  Relief 


and  Emergency  Assistance  Act.  42 
U.S.C.  §§  5121-5206  (Stafford  Act),  as 
follows: 

1  have  (if-terrnined  thdt  the  damage  in 
certain  .irens  ol  thf  .Stdle  (it  l.oiiisidna. 
resulting  from  Hurm  diie  Lih  beginning  on 
(3r.tober  1.  2002.  anii  i  uiitiniiiiig  is  of 
suffii  ient  severity  .irul  m.ignitude  to  warrdnl 
a  ma|or  (lisasicr  lifi  laration  under  the  Robert 
T  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C  *»«»  3121-5206 
[Stafford  Act). 

1   therefore,  declare  that  such  a  major 
disaster  iixisls  in  the  State  of  Louisiana. 

In  oriier  to  provicie  Federal  assistance,  vou 
are  hereby  authorized  lo  allocate  from  funds 
available  for  these  purposes,  such  amounts  a.s 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses 

Yt>u  are  authorized  to  provide  Individual 
Assistance  and  assistam  e  for  debris  removal 
(Category  A]  and  emergeni  v  protei  live 
measures  (Categorv  B).  ini  ludiiig  dire(  t 
Federal  assistam  e  under  the  Fublu 
AssistaiK  e  program  in  the  designated  areas. 
and  Hazard  Mitigation  throughout  the  State, 
and  an\  other  tornis  of  assislanc  e  under  the 
Stafford  Ai  I  you  may  deem  approfiriate 
subiect  to  completion  of  Preliminary  IJamage 
■Assessments  (ionscstent  with  the 
requirement  that  Federal  assistant  e  be 
supplemental,  am  Federal  funds  provided 
under  the  Stafford  .Act  for  Publii  Assistance, 
l^laz.artl  Mitigation,  and  the  Individual  and 
Family  Crant  program  will  f>e  limited  to  75 
percent  of  the  total  eligible  costs 

Further,  you  are  auth(jrized  lo  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  .Ai  t. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Carlos  Mitchell  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have  ^ 
been  affected  adversely  by  this  declared 
major  disaster: 

.Acadia,  Ascension.  .Assumption, 
Avoyelles.  Beauregard.  Calcasieu.  Cameron, 
Evangeline.  Iberia.  Iberville,  Jefferson  Davis, 
lefferson,  Lafayette.  Lafourche.  Livingston. 
Orleans.  Plaquemines,  St.  Bernard,  St. 
liharles.  St   lames.  St.  John  the  Baptist,  St. 
Landry.  St,  Martin,  St   Mary.  St  Tammany. 
Tangipahoa.  Terrebonne,  and  Vermillion 
Parishes  for  Individual  Assistance. 

.Acadia.  Ascension.  .Assumption. 
.Avoyelles.  Beauregard.  Cah  asieu,  Cameron. 
East  Baton  Rouge.  Evangeline.  Iberia. 
Iberville.  Jefferson  Davis,  Jefferson.  Lafayette. 
Lafourche.  Livingston.  Nalt.hiloches.  Orleans. 
Plaquemines.  Pointe  Coupee.  Rapides,  St. 
Bernard.  St.  Charles.  St.  lames.  St.  John  the 
Baptist.  St.  Landry.  St.  Martin,  St.  Mary,  St. 
Tammany,  Tangipahoa.  Terrebonne, 
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Vermillion,  and  West  Baton  Rouge  Parishes 
for  debris  removal  (Category  A)  and 
emergency  protective  measures  (Category  B), 
including  direct  Federal  assistance  under  the 
Public  Assistance  program. 

All  parishes  within  the  State  of 
Louisiana  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 
Joe  M.  Allbaugh, 
Director. 
[FR  Doc.  02-26118  Filed  10-11-02;  8:45  am] 

BILUNCI  COOE  671 8-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1436-OR] 

Mississippi;  Malor  Disaster  and 
Raiated  Detarminations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Mississippi 
(FEMA-143&-DR).  dated  October  1, 
2002,  and  related  determinations. 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  1.  2002,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Mississippi, 
resulting  from  Tropical  Storm  Isidore  on 
September  23,  2002,  and  continuing,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act).  1,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Mississippi. 


In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Individual  and 
Family  Grant  program  will  be  limited  to  75 
percent  of  the  total  eligible  costs 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  df  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility -and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  piu'suant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Michael  Bolch  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Mississippi  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Amite,  Hancock,  Harrison,  Jackson,  Pearl 
River,  Pike,  and  Stone  Counties  for 
Individual  Assistance. 

Hancock,  Harrison,  Jackson,  Lincoln.  Pearl 
River,  and  Pike  Counties  for  Public 
Assistance. 

Amite.  Hancock,  Harrison,  Jackson, 
Lincoln,  Pearl  River,  and  Pike  Counties  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556,  Fire  Management 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

)oe  M.  Allbaugh, 

Director. 

[FRDoc.  02-26117  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1434-DR] 

Texas;  Amendment  No.  2  to  Notice  of 
a  Ma)or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas,  (FEMA-1434-DR).  dated 
September  26,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  October  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  26,  2002:  Jim 
Wells  County  for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83,541,  DLsaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 
|FR  Doc.  02-26116  Filed  10-11-02;  8:4n  am] 

BILLING  CODE  671»-02-P 


FEDERAL  HOUSING  FINANCE  BOARD 

[No.  2002-N-10] 

Proposed  Collection;  Comment 
Request 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
is  seeking  public  comments  concerning 
a  three-year  extension  by  the  Office  of 
Management  and  B"dget  (OMB)  of  the 


63660 


Federal  Register/ Vol.  67,  No.  199 /Tuesday,  October  15,  2002 /Notices 


previously  approved  information 

collection  entitled  "Community  Support 

Requirements." 

DATES:  Interested  persons  mav  submit 

comments  on  or  before  December  16. 

2002. 

ADDRESSES:  Address  comments  and 
requests  for  copies  of  the  information 
collection  to  Elaine  L.  Baker.  Secretary 
to  the  Board,  by  telephone  at  (202)  408- 
2837,  by  electronic  mail  at 
bakerf^fhfb.gov.  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board. 
1777  F  Street,  NW. .Washington.  DC 
20006 

FOR  FURTHER  INFORMATION  CONTACT: 

Emma  Fitzgerald,  Program  Analyst. 
Community  Investment  and  Affordable 
Housing  Division,  Office  of  Supervision, 
by  telephone  at  202/408-2874.  by 
electronic  mail  at  fitzgeraldf^fhth.gov, 
or  by  regular  mail  at  the  Federal 
Housing  Finance  Board.  1777  F  Street, 
N\V.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

A.  Need  for  and  Use  of  the  Information 
Collection 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  that 
Federal  Home  Loan  Bank  (FHLBank) 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances 
See  12  U.S.C.  1430(g)(1),  In  establishing 
these  community  support  requirements 
for  FHLBank  members,  the  Finance 
Board  must  take  mto  aci:ount  factors 
such  as  the  FHLBank  member's 
performance  under  the  (Community 
Reinvestment  Act  of  1^77  (CR.-\).  12 
L'.S.C.  2901,  et  spq  .  and  record  of 
lending  to  first-time  homebuvers  12 
r.S.C.  1430(g)(2)   Part  944  of  the 
Finance  Board  s  regulations  implements 
section  10(g)  of  the  Bank  Act.  Sfc  12 
CFR  part  944.  The  rule  provides 
uniform  community  support  standards 
all  FHLBank  members  must  meet  and 
review  criteria  Finance  Board  staff  must 
apply  to  determine  compliance  with 
section  10(g).  More  specifically,  section 

944.2  of  the  rule  implements  the 
statutory  community  support 
requirement   12  CFR  944.2.  Section 

944.3  establishes  community  support 
standards  for  the  two  statutory  factors — 
C.RA  and  first-time  homebuyer 
performance — and  provides  guidance  to 
a  respondent  on  how  it  may  satisfv  the 
standards.  12  CFR  944  3  Sections  944  4 
and  944.5  establish  the  procedures  and 
criteria  the  Finance  Board  uses  in 
determining  whether  FHLBank 
members  satisfv  the  statutory  and 


regulatory  community  support 
requirements.  12  CFR  944.4  and  944.5. 

The  information  collection  contained 
in  Form  96-01,  the  Community  Support 
Statement  Form,  and  sections  944.2 
through  944.5  of  the  rule  is  necessan.'  to 
enable  and  is  used  by  the  Finance  Board 
to  determine  whether  FHLBank 
members  satisfy  the  statutory  and 
regulatory  community  support 
requirements.  Only  FHLBank  members 
that  meet  these  requirements  may 
maintain  continued  access  to  long-term 
FHLBank  advances.  See  12  U.S.C, 
1430(g). 

The  OMB  number  for  the  information 
collection  is  3069-0003.  The  OMB 
clearance  for  the  information  collection 
expires  on  )anuary  31,  2003, 

The  likely  respondents  are 
institutions  that  are  members  of  an 
FHLBank. 

B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
annual  average  number  of  respondents 
at  3970  FHLBank  members,  with  one 
response  per  member.  The  estimate  for 
the  average  hours  per  response  is  one 
hour.  The  estimate  for  the  total  annual 
hour  burden  is  3970  hours  (3970 
members  x  1  response  per  member  x  1 
hour). 

C.  Comment  Request 

The  Finance  Board  requests  written 
( DinnTents  on  the  following:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
Finance  Board  functions,  including 
whether  the  inf(jrmation  has  practical 
utility;  (2)  the  accuracy  of  the  Finance 
Boards  estimates  of  the  burdens  of  the 
(  ollection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

By  tilt-  Federal  H(jiising  Finance  Buard. 

Dated:  October  2,  2002 
Donald  [>emitros, 
(.hj(7  Inlurmatiun  Officpr 
jFR  Dot:.  02-26057  Filed  10-11-02;  8:45  ami 

BILUNG  CODE  6725-01 -P 


FEDERAL  HOUSING  RNANCE  BOARD 

[No,2002-N-11] 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Federal  Housing  Finance 

Board 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995,  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  has  submitted 
the  information  collection  currently 
known  as  "Advances  to  Housing 
Associates"  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  of  a  three-year  extension  of  the 
OMB  control  number,  which  is  due  to 
expire  on  November  30,  2002.  The 
information  collection  formerly  was 
titled  "Advances  to  Nonmember 
Mortgagees." 

DATES:  Interested  persons  may  submit 
comments  on  or  before  November  14, 
2002. 

ADDRESSES:  Submit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  the  Federal  Housing  Finance  Board, 
Washington.  DC  20503.  Address 
requests  for  copies  of  the  information 
collection  and  supporting 
documentation  to  Elaine  L.  Baker, 
Secretary'  to  the  Board,  by  telephone  at 
(202)  408-2837,  by  electronic  mail  at 
bakeTe@fhfb.gov ,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street.  NW..  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

lonathan  F.  Curtis.  Senior  Financial 
Analyst,  Financial  and  Quantitative 
Analysis  Division,  Office  of 
Supervision,  by  telephone  at  (202)  408- 
2866,  by  electronic  mail  at 
curtisj@fhfb.gov,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.,  Washington,  DC 
20006. 

SUPPLEMENTARY  INFORMATION: 

A.  Need  for  and  Use  of  the  Information 
Collection 

Section  10b  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act)  authorizes  the 
Federal  Home  Loan  Banks  (FHLBanks) 
to  make  advances  under  certain 
circumstances  to  certified  nonmember 
mortgagees.'  The  Finance  Board  refers 
to  nonmember  mortgagees  as  housing 
associates.  In  order  to  be  certified  as  a 
housing  associate,  an  applicant  must 
meet  the  eligibility  requirements  set 
forth  in  section  10b  of  the  Bank  Act. 
Part  926  of  the  Finance  Board 
regulations  implements  the  statutory 
eligibility  requirements  and  establishes 
uniform  review  criteria  an  applicant 
must  meet  in  order  to  be  certified  as  a 
housing  associate  by  an  FHLBank.- 


'Spf  12  U.S.C.  1430b 

-'  Set-  12  CFR  926.1-926.6.  Formerly  codiried  at  12 
CFR  935.22-935.23.  See  65  FR  825  J.  at  8256  (Feb. 
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More  specifically,  sections  926.3  and 
926.4  of  the  rule  implement  the 
statutory  eligibility  requirements  and 
provide  guidance  to  an  applicant  on 
how  it  may  satisfy  such  requirements.^ 
Section  926.5  authorizes  the  FHLBanks 
to  approve  or  deny  all  applications  for 
certification  as  a  housing  associate, 
subject  to  the  statutory  and  regulatory 
requirements.*  Section  926.6  permits  an 
applicant  to  appeal  an  FHLBank 
decision  to  deny  certification  to  the 
Finance  Board.^ 

Section  950.17  of  the  Finance  Board 
regulations  establishes  the  terms  and 
conditions  under  which  an  FHLBank 
may  make  advances  to  a  certified 
housing  associate.  Section  950.17  also 
imposes  a  continuing  obligation  on  a 
housing  associate  to  provide 
information  necessary  for  the  FHLBank 
to  determine  if  the  housing  associate 
remains  in  compliance  with  applicable 
statutory  and  regulatory  requirements.'^ 

The  information  collection  contained 
in  sections  926.1  through  926.6  and 
section  950.17  of  the  Finance  Board 
regulations  is  necessary  to  enable  the 
FHLBanks  to  determine  whether  an 
applicant  satisfies  the  statutory  and 
regulatory  requirements  to  be  certified 
initially  and  to  maintain  its  status  as  a 
housing  associate  eligible  to  receive 
FHLBank  advances.  The  Finance  Board 
requires  and  uses  the  information 
collection  to  determine  whether  to 
uphold  or  overrule  an  FHLBank 
decision  to  deny  housing  associate 
certification  to  an  applicant. 

The  OMB  control  number  for  the 
information  collection  is  3069-0005. 
The  OMB  clearance  for  the  information 
collection  expires  on  November  30, 
2002. 

The  likely  respondents  include 
applicants  for  housing  associate 
certification  and  current  housing 
associates. 

B.  Burden  Estimate 

The  Finance  Board  estimates  the  total 
annual  average  number  of  applicants  at 
five,  with  one  response  per  applicant. 
The  estimate  for  the  average  hours  per 
application  is  15  hours.  The  estimate  for 
the  annual  hour  burden  for  applicants  is 
75  hours  (5  applicants  x  1  response  per 
applicant  x  15  hours). 


18,  2000)  and  65  FR  44414.  at  44424-25,  44426-28 
duly  18.  2000). 

'  See  12  CFR  926.3-926.4.  Formerly  codified  at  12 
CFK  935.22.  See  65  FR  at  8256  and  65  FR  at  44427. 

^See\2  CFR  926.5.  Formerly  codified  at  12  CFR 
935.23(a).  See  65  FR  at  8256  and  65  FR  at  44427. 

'■  See  12  CFR  926.6.  Formerly  codified  at  12  CFR 
935.23(c)(4).  See  65  FR  at  8256  and  65  FR  at  44428. 

<■  See  12  CFR  950.17.  Formerly  codified  at  12  CFR 
935.24.  See  65  FR  at  8256  and  65  FR  at  444330- 
31. 


The  Finance  Board  estimates  the  total 
annual  average  number  of  maintenance 
respondents,  that  is,  certified  housing 
associates,  at  57,  with  1  response  per 
housing  associate.  The  estimate  for  the 
average  hours  per  maintenance  response 
is  0.5  hours.  The  estimate  for  the  annual 
hour  burden  for  certified  housing 
associates  is  28.5  hours  (57  certified 
housing  associates  x  1  response  per 
associate  x  0.5  hours). 

The  estimate  for  the  total  annual  hour 
burden  is  103,5  hours  (57  housing 
associates  x  1  response  per  associate  x 
0,5  hours  +  5  applicants  x  1  response 
per  applicant  x  15  hours), 

C.  Comment  Request 

hi  accordance  with  5  CFR  1320,8(d), 
the  Finance  Board  published  a  request 
for  public  comments  regarding  this 
information  collection  in  the  Federal 
Register  on  June  28,  2002,  See  67  FR 
43602  (June  28,  2002),  The  60-day 
comment  period  closed  on  August  27, 
2002.  The  Finance  Board  received  no 
public  comments.  Written  comments  are 
requested  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  Finemce  Board 
functions,  including  whether  the 
information  has  practical  utility;  (2)  the 
accuracy  of  the  Finance  Board  estimates 
of  the  burdens  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  applicants  and  housing 
associates,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  submitted  to  OMB  in 
writing  at  the  address  listed  above. 

By  the  Federal  Housing  Finance  Board, 

Dated:  October  2,  2002. 
Donald  Demitros, 

Chief  Information  Officer. 

[FR  Doc.  02-26056  Filed  10-11-02:  8:4.5  ami 

BILUNG  CODE  6725-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
02-25215)  published  on  page  62246  of 
the  issue  for  October  4,  2002, 

Under  the  Federal  Reserve  Bank  of 
Minneapolis  heading,  the  entr>'  for 
Robert  B,  Whitlock,  Minneapolis, 
Minnesota,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 


President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Robert  B.  Whitlock,  Minneapolis, 
Minnesota,  and  Marie  Gillespie. 
LaGrange  Park,  Illinois:  as  trustees;  to 
acquire  voting  shares  of  Lake  Bank 
Shares,  Inc.,  Employee  Stock  Ownership 
Plan,  Emmons.  Minnesota,  and  thereby 
indirectly  control  Lake  Bank  Shares. 
Inc.,  Emmons,  Minnesota  and  its 
subsidiaries.  Security  Bank  of 
Miimesota,  Albert  Lea.  Minnesota,  and 
First  State  Bank  of  Emmons.  Emmons. 
Minnesota, 

In  connection  with  this  application 
Jonathon  H,  Berg.  M.D..  Northwood. 
North  Dakota,  has  applied  to  become  a 
trustee  of  the  Herbert  A.  Lund 
Revocable  Trust,  and  thereby  indirectly 
acquire  voting  shares  of  Lake  Bank 
Shares.  Inc. 

Comments  on  this  application  must 
be  received  by  October  21.  2002. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  8.  2002. 
Rol>ert  deV.  Frierson, 
Deputy  Secretary-  of  the  Board. 
[FR  Doc.  02-26061  Filed  10-11-02;  8:45  am) 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  AcquisKlons  by,  and 
Mergers  of  Bank  Holding  ComfMinies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C,  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)].  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S,C,  1843),  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States, 
Additional  information  on  all  bank 
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holding  companies  may  be  obtained 
from  the  .National  Information  Oenter 
website  at  http://^^■\^^\.ffi^'r  gov/nic. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  8. 
2002 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill.  ill.  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23261-4528: 

1   RBC  Cfntum  Banks.  Inc  .  Rocky 
Mount.  North  Carolina,  and  Roval  Bank 
of  Canada.  Montreal.  Canada,  to  merge 
with  Admiraltv  Bancorp.  Inc..  Palm 
Beach  Gardens.  Florida,  and  thereby 
indirectly  acquire  voting  shares  of 
Admiralty  Bank.  Palm  Beach  Gardens. 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  8,  2002. 
Robert  deV.  Frierson, 

Deputy  Sfrrrtan  of  the  Board. 

IFR  Do(  .  02-2(i060  Filed  10-11-02;  8:45  ami 

BILLING  CODE  6210-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary  will 
periodicallv  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  mi  ire 
informatifm  on  the  projfH;!  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  Geene.Iones&HHS  gov 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  informaticm 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 

Proposed  Project  1.   "Request  for 
Review  of  Medicare  Hearing  Decision/ 


Order" — NEW — The  Departmental 
Appeals  Board  (DAB)  proposes  to 
discontinue  use  of  the  existing  SSA 
form  HA-520  and  establish  a  new  HHS 
form  to  obtain  information  relevant  to 
Medicare  appeals,  The  HA-520  was 
originally  developed  by  the  Social 
Security  Administration  (SSA)  for  use 
in  requesting  review  of  Administrative 
Law  judges  (ALIs)  actions  in  both  Social 
Set:uritv  and  Medicare  cases.  After  SSA 
became  an  independent  agency.  SSA 
regulations  beginning  at  20  CFR  404.967 
governing  review  of  cases  by  the  SSA 
Appeals  Council  were  adopted  by  HHS 
to  govern  the  DAB's  review  of  AL) 
decisions  in  Medicare  cases.  We  are 
now  establishing  a  new  form  which 
reflects  the  changed  responsibilities  of 
HHS,  and  includes  the  proper  address 
for  submission  of  requests  for  review  of 
ALI  actions  in  Medicare  cases.  Revision 
of  the  form  would  allow  for  the 
collection  of  accurate  information  to 
facilitate  sending  these  requests  directly 
to  the  appropriate  HHS  office  for 
processing  and  review.  Respondents: 
Individuals;  Number  of  Respondents: 
1.000;  Average  Burden  per  Response:  15 
minutes;  Total  Burden:  250  hours. 

Send  comments  via  e-mail  to 
Geerie.Jonfs<&HHS.gov  or  mail  to  OS 
Reports  Clearance  Office.  Room  503H, 
Hubert  H   Humphrey  Building,  200 
Independence  Avenue.  SW.. 
Washington.  DC  20201.  Comments 
should  be  received  within  60  days  of 
this  notice. 

D.tl.'d   0(|(.her7.  2002. 
Kerry  Weems. 

Dpputv  Assistant  Sncrntarw  Budget. 
IFR  Do( .  02-26182  Filed  10-11-02:  8:4.';  am] 

BILUNG  CODE  41SO-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Community/Tribal  Subcommittee  and 
the  Board  of  Scientific  Counselors, 
Agency  for  Toxic  Substances  and 
Disease  Registry:  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Agency  for  Toxic 
Substances  and  Disease  Registn' 
(ATSDR)  announces  the  following 
subcommittee  and  committee  meetings. 

Name  Community/Tribal  Subcommittee. 

Times  and  Dates:  9  a.m. -5  p  m.,  November 
5.  2002  8:30  a.m.-.S  p.m..  November  6,  2002. 

Flare:  Westin  Peachlree  Plaza  Hotel.  210 
Peat  htree  Street.  Atlanta.  Georgia  30.303. 


Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  This  subcommittee  brings  to  the 
Board  advice,  citizen  input,  and 
recommendations  on  t:ommunity  and  tribal 
programs,  practices,  and  policies  of  the 
.Xgency 

Matters  to  be  Discussed:  Agenda  items 
include  a  presentation  on  ATSDR's  role  in 
public  health  and  disease  prevention  in 
Brownfields;  update  on  Chemical  Mixtures 
Cjuidance  Document;  discussion  on  ATSDR's 
marketing  and  outreach  activities:  discussion 
on  community  involvement  in  ATSDR's 
Public  Health  .Assessment  Process; 
presentation  on  cumulative  risks  and  impacts 
ill  preparation  for  the  joint  CTS  and  National 
Environmental  (ustice  Advisory  Council 
workgroups;  update  on  the  CTS  Evaluation 
Process;  di.scussion  and  a  presentation  by 
Indian  Health  Services  (IHS)  on  efforts  to  link 
.A  rSDR's  Pediatric  Environmental  Health 
Spe<:ialty  I'nits  and  IHS  to  analyze  health 
trends  in  Native  Americans, 

Same:  Board  of  Scientific  Counselors, 
ATSDR. 

Times  and  Dates:  8:30  a.m. -4:30  p.m., 
November  7,  2002.  8:30  a.m. -12:30  p.m.. 
Novemt)er  8.  2002. 

Place:  Westin  Peachtree  Plaza  Hotel.  210 
Peachtree  Street.  Atlanta.  Georgia  30303. 

Status:  Open  to  the  public,  limited  by  the 
available  space.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  Board  of  Scientific 
Counselors.  ATSDR.  advises  the  .Secretary: 
the  .Assistant  Secretary  for  Health:  and  the 
■Administrator,  ATSDR.  on  ATSDR  programs 
to  ensure  scientific  quality,  timeliness, 
utility,  and  dissemination  of  results. 
Specificallv.  the  Board  advises  on  the 
ade(juacv  of  science  in  ATSDR-supported 
research,  emerging  problems  that  require 
scientific  investigations,  accuracy  and 
currencv  of  the  science  in  .ATSDR  reports, 
and  program  areas  to  emphasize  or  de- 
emphasize.  In  addition,  the  Board 
recommends  researc:h  programs  and 
conference  support  for  whic:h  the  .Agency 
awards  grants  to  universities,  colleges, 
research  institutions,  hospitals,  and  other 
public  and  private  organizations. 

.Matters  to  be  Discussed:  .Agenda  items  will 
include  a  review  of  Action  Items:  Agency 
u()dates:  updates  on  Environmental  and 
Health  Tracking:  update  on  Libby  and  the 
World  Trade  Center  registries:  discussion  on 
National  Vermiculite  Response:  discussion 
on  ATSUR  and  Indian  Health  Service 
involvements  in  Environmental  Health; 
review  of  the  .ATSDR  Public  Health  Guidance 
Manual;  update  on  the  Florida  Anthrax 
Investigation;  review  of  the  Childhood 
Longitudinal  Study;  and  a  discussion  on  the 
new  CDC/ ATSDR  peer  review  policy. 

Written  comments  are  welcomed  and 
should  be  received  by  the  contact  person 
listed  below  prior  to  the  opening  of  the 
meeting. 

.Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Robert  Spengler.  Sc.D..  Exet:utive  Secretary, 
BSC.  .ATSDR,  M/S  E-28,  1600  Clifton  Road, 
NE,  Atlanta,  Georgia  30333,  telephone  404/ 
498-0003. 
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The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  8,  2002. 
Burma  Burch, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-26070  Filed  10-11-02;  8:45  am] 
BILUNG  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-01] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimJty  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
sununaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 


Survey 


Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written  ' 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  The  National  Birth 
Defects  Prevention  Study  (OMB  0920- 
0010) — Extension — National  Center  on 
Birth  Defects  and  Developmental 
Disabilities  (NCBDDD),  Centers  for 
Disease  Control  and  Prevention  (CDC) 
has  been  monitoring  the  occurrence  of 
serious  birth  defects  and  genetic 
diseases  in  Atlanta  since  1967  through 
the  Metropolitan  Atlanta.  Congenital 
Defects  Program  (MACDP).  The  MACDP 
is  a  population-based  surveillance 
system  for  birth  defects  in  the  5  counties 
of  Metropolitan  Atlanta,  Its  primary 
purpose  is  to  describe  the  spatial  and 
temporal  patterns  of  birth  defects 
occurrence  and  serve  as  an  early 
warning  system  for  new  teratogens. 
From  1993  to  1996,  NCBDDD  conducted 
the  Birth  Defects  Risk  Factor 
Surveillance  (BDRFS)  study,  a  case- 
control  study  of  risk  factors  for  selected 
birth  defects.  Infants  with  birth  defects 
were  identified  through  MACDP  and 
maternal  interviews,  and  clinical/ 
laboratory  tests  were  conducted  on 
approximately  300  cases  and  100 
controls  per  year.  Controls  were  selected 
from  among  normal  births  in  the  same 
population. 

hi  1997  the  BDRFS  became  the 
National  Birth  Defects  Prevention  Study 
(NBDPS).  The  major  components  of  the 
study  did  not  change. 

The  NBDPS  is  a  case-control  study  of 
major  birth  defects  that  includes  cases 
identified  from  existing  birth  defect 
surveillance  registries  in  ten  states 
(including  metropolitan  Atlanta), 
Control  infants  are  randomly  selected 
from  birth  certificates  or  birth  hospital 
records.  Mothers  of  case  and  control 
infants  are  interviewed  using  a 
computer-assisted  telephone  interview. 
Parents  are  asked  to  collect  cheek  cells 
from  themselves  and  their  infants  for 
DNA  testing.  Information  gathered  from 
both  the  interviews  and  the  DNA 
specimens  will  be  used  to  study 
independent  genetic  and  environmental 
factors  as  well  as  gene-environment 


interactions  for  a  broad  range  of 
carefully  classified  birth  defects, 

OMB  approval  for  NBDPS  was 
obtained  in  September  1999  and  will 
expire  30  November  2002,  This  request 
is  submitted  to  obtain  approval  for 
current  NBDPS  activities  for  three  more 
years  with  one  change  indicated  below: 

The  CDC  NBDPS  currently 
remunerates  participants  for  the  biologic 
sample  collection  portion  of  the  study. 
The  cheek  cell  kits  include  S20.00  as  an 
incentive  to  complete  them  and  send 
them  back.  Overall,  only  50%  of 
participants  completing  the  interview 
send  in  a  completed  cheek  cell  kit. 
While  some  subjects  have  stated  that 
they  do  not  wish  to  provide  buccal 
samples  due  to  their  concerns  about 
genetic  testing,  many  subjects  state  that 
it  is  time  consuming  and  difficult  to 
remember  to  complete  the  kit  and  mail 
it  back.  An  additional  $20.00  incentive 
will  be  added  that  is  linked  to  the  return 
of  the  cheek  cell  kits.  It  is  appropriate 
to  have  a  higher  level  of  compensation 
for  those  who  spend  the  additional  time 
to  complete  the  cheek  cell  collection 
and  return  the  kit  than  for  those  who 
only  receive  the  kit  and  invest  no  time 
in  further  participation.  This  would 
make  a  total  of  $60.00  compensation 
($20.00  for  the  completing  of  the 
interview,  $20.00  for  receiving  the 
cheek  cell  kit  and  $20.00  for  returning 
the  kit)  for  subjects  who  choose  to 
complete  the  entire  study  including  the 
return  of  the  cheek  cell  samples  for 
herself  and  thfe  baby  or  for  just  herself 
if  the  baby  is  deceased.  While  samples 
are  requested  from  the  father,  the  third 
incentive  would  not  be  dependent  on 
the  cooperation  of  the  father  since  this 
may  pose  a  hardship  to  those  mothers 
who  are  not  in  regular  contact  with  the 
father.  Given  the  time  and 
inconvenience  required  for  the  entire 
study  (interview  and  cheek  cell),  a  total 
of  $60.00  is  an  appropriate  level  of 
compensation.  The  additional  $20,00 
money  order  is  expected  to  increase  the 
number  of  kits  that  are  completed  and 
returned  and  will  be  included  in  the 
thank  you  letter  that  each  participant 
receives  upon  completion  of  the  study. 
This  is  no  cost  to  respondents. 


NBDPS  Case/Control  Interview  

Cheek  Cell  Collection  (mottier/fattier/lnfant) 
Completion  of  Entire  Study 

Total  


No.  of  re- 
spondents 


400 

1,200 

400 


No.  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 

response  (in 

tirs.) 


1 

20/60 

1 


Total  bur- 
den In  hours 


400 
800 
400 


1600 
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Dated   O  tob«r  7,  2002. 
Nancy  E.  Cheal, 

.■\(  ting  Associate  Director  for  Policy ,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention 
(FR  Doc.  02-26049  Filed  10-11-02:  8:45  ami 

WLLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02163] 

Support  for  Civil  Society  Organizations 
Responding  to  HIV/AIDS  in  Zimbabwe; 
Notice  of  Availability  of  Funds; 
Amendment  III 

A  notice  announcing  the  availability 
of  Fiscal  Year  2002  funds  for 
cooperative  agreements  for  Support  for 
Civil  Society  Organizations  Responding 
to  HIV/ AIDS  in  Zimbabwe  was 
published  in  the  Federal  Register  on 
May  23,  2002.  Volume  67,  Number  100, 
Pages  36194-36196.  Amendment  II  to 
the  original  notice  was  published  in  the 
Federal  Register  on  August  6.  2002, 
Volume  67,  Number  101,  Pages  50891- 
50892  to  communicate  a  set  of  Funding 
Priorities  established  by  the  CDC- 
Zimbabwe  AIDS  Program  Office. 

This  Amendment  serves  to  announce 
that  CDC  has  elected  to  rescind 
Amendment  II  to  this  Program 
Aimouncement.  The  responsiveness  of 
all  applications  received  under  this 
Program  Announcement  will  be 
evaluated  against  the  Evaluation  Criteria 
set  forth  in  the  original  Program 
Announcement  published  May  23, 
2002.  Applicants  are  not  required  to 
submit  any  additional  information  or 
applications. 

Dated:  October  4.  2002. 
Sandra  R.  Manning, 

Diivctor.  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention 
IFR  Doi    02-26066  Filed  10-1 1-02;  8  4^  dm| 
BIUJNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Idaho  National  Engineering  and 
Environmental  Laboratory  Health 
Effects  Subcommittee  (INEELHES) 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

.\ame:  (Citizens  Advisory  Committee  on 
Public  Health  .Service  Activities  and 
Research  at  Department  of  Energy  (DOE) 
.Sites:  Idaho  National  Engineering  and 
Knvironnienlal  Laboratory  Health  Effects 
Subcommittee  (INEELHES). 

Times  and  Dates:  8:,'i0  a.m.-4:.30  p.m.. 
November  6.  2002.  a:.30  a.m.-l  1:15  p.m.. 
November  7.  2002. 

P/ui(>  The  Coeur  d'.Mene,  1 15  South  2nd 
Street.  t;oeur  d'Alene,  Idaho  83816, 
telephone  (208)767-4000.  fax  (208)664-7276. 

Status:  Open  to  the  public,  limited  only  by 
the  spac  e  available  The  meeting  room 
a(  (  ommodates  approximately  50  people. 

Background:  llnder  a  Memorandum  of 
I'ntierstanding  (MOIJ)  signed  in  December 
1990  with  DOE.  and  replaced  by  MOUs 
signed  in  1996  and  2000.  the  Department  of 
Health  and  Human  Services  (HHS)  was  given 
the  responsibility  and  resources  for 
condui  ting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  V  i(  initv  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  use. 
HH.S  delegated  program  responsibility  to 
CDC:. 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992,  1996. 
and  in  2000.  between  ATSDR  and  DOE.  The 
MOl'  delineates  the  responsibilities  and 
procc  lures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104.  105.  107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
(  onsullations  and  public  health  assessments 
at  IXJE  sites  listed  on.  or  proposed  for.  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subjet  t  of  petitions  from  the 
public:  and  other  health-related  activities 
such  as  epidemiologic:  studies,  health 
surveillance,  exposure  and  disea.se  registries, 
health  education,  substance-specific  applied 
research,  emergency  respon.se,  and 
preparation  of  toxic;ologic.al  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
l(j  the  Direi  tor.  CDC;.  and  the  Administrator, 
ATSDK.  regarding  community  concerns 
pertaining  to  CLK's  and  AT.SDR's  public 


health  activities  and  research  at  this  DOE 
site.  The  purpose  of  this  meeting  is  to 
provide  a  forum  for  community  interaction 
and  to  serve  as  a  vehicle  for  community 
concerns  to  be  expressed  as  advice  and 
recommendations  to  CDC  and  ATSDR. 

Matters  to  be  Discussed:  Agenda  items 
include  DOE  Research  Program  and 
disc:ussion  of  the  National  Council  on 
Radiation  Protection  and  Measurement 
Report  136:  Status  Report  on  Dose 
Reconstruction:  Biological  Bases  of  Cancer; 
Proj«ft:ted  Future  Doses  from  Snake  River 
.\quifer  Contaminants:  Idaho  National 
Engineering  and  Environmental  Laboratory 
(INEJEL)  Public  Health  Assessment: 
Combining  Doses  from  Nevada  Test  Site 
Fallout,  Global  Fallout,  and  Hanford:  and 
Presentation  on  INEEL  Meteorological  Issues. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Natasha  Friday,  Executive  Secretary, 
INEELHES.  Radiation  Studies  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  National  Center  for 
Environmental  Health.  CDC,  1600  Clifton 
Road.  N.E.  (E-39),  Atlanta,  Georgia  30333. 
telephone  (404)498-1800,  fax  (404)498-1811. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegateci  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  CDC  and  ATSDR. 

Dated:  October  8,  2002. 
Burma  Burch, 

Acting  Director,  Management  Analysis  and 
Ser\'ices  Office,  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc.  02-26069  Filed  10-11-02:  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Health  And  Nutrition 
Examination  Survey  III  (NHANES)DNA 
Specimens:  Guidelines  for  Proposals 
To  Use  Samples  and  Proposed  Cost 
Schedule;  Amendment 

A  notice  announcing  the  availability 
of  DNA  Specimens  from  the  National 
Health  and  Nutrition  Examination 
Survey  III  (NHANES)  with  guidelines 
for  proposals  to  use  samples  and  a 
proposed  cost  schedule  was  published 
in  the  Federal  Register  on  August  8. 
2002.  [Vol.67  Number  153.  Pages 
51585-51589).  The  notice  is  amended  as 
follows: 

(1)  On  page  51585,second  column 
under  Summary:  replace  the  first 
sentence  of  the  last  paragraph  with: 
Although  all  researchers  are  encouraged 
to  submit  letters  of  intent,  proposals 
will  be  accepted  without  a  letter  of 
intent.  If  a  researcher  wishes  to  submit 
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a  letter  of  intent  the  deadline  (third 
column)  will  be  extended  to  October  18, 
2002.  The  NHANES  program  will 
review  letters  of  intent  to  clarify  any 
issues  that  may  help  in  proposal 
development.  Proposal  application 
receipt  deadline  is  November  18,2002. 
All  other  dates  are  not  changed. 

(2)  On  page  51585,  third  column 
under  Dates:  delete  the  second  bullet, 
Submission  of  Proposals:  October  7, 
2002, 

(3)  The  following  clarifications  are 
added  to  the  potential  research 
proposals  section:  page  51586,  first 
column,  under  the  heading  Potential 
Research  Proposals:  insert  the  following 
as  paragraph  1: 

If  several  researchers  submit 
proposals  for  the  same  genetic 
assessments,  they  may  be  asked  to 
collaborate  in  the  publication  of  the 
estimates.  The  willingness  to  do  this 
should  be  addressed  in  the  proposal. 

Umbrella  category  A  proposals  where 
researchers  collaborate  to  use  the  same 
set  of  DNA  specimens,  to  address 
several  specific  research  questions, 
requiring  different  genetic  assessments, 
are  encouraged.  In  this  case,  each 
research  question  will  be  reviewed  as  a 
separate  entity  by  the  Technical  Panel, 
but  the  fact  that  only  one  set  of 
specimens  will  be  used,  will  be  noted. 

(4)  On  page  51588,  first  column,  first 
full  paragraph,  replace  the  first  sentence 


with  the  following:  Although  all 
researchers  are  encouraged  to  submit 
letters  of  intent,  proposals  will  be 
accepted  without  a  letter  of  intent. 

(5)  Also  on  page  51588,  first  column, 
second  paragraph,  replace  the  first 
sentence  with  the  following:  Letters  of 
intent  should  be  submitted  by  October 
18,  2002. 

(6)  On  page  51589,  first  column, 
under  Submission  of  Proposals,  replace 
the  first  paragraph  with:  The  proposal 
application  rceipt  deadline  is  November 
18,  2002. 

Dated:  October  8.  2002. 
James  D.  Seligman, 

Associate  Director  for  Program  Sen'ices, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  02-26065  Filed  10-11-02:  8:45  am] 

BILUNG  CODE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 


Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Froiect:  Evaluation  of  the 
Heidth  Care  for  the  Homeless  Respite 
Pilot  Initiative — New 

The  Bureau  of  Primary  Health  Care 
(BPHC),  HRSA,  proposes  to  conduct  an 
evaluation  of  the  Health  Care  for  the 
Homeless  (HCH)  Respite  Pilot  Initiative. 
Data  will  be  collected  from  the  ten  HCH 
grantees  participating  in  the  Pilot 
Initiative.  The  evaluation  will  be 
developed  and  conducted  by  the 
National  Health  Care  for  the  Homeless 
Council  through  a  cooperative 
agreement  with  the  BPHC.  The  focus  of 
the  evaluation  will  be  on  assessing  the 
effect  of  respite  services  on  the  health  of 
homeless  people  as  well  as  looking  at 
any  differences  in  outcomes  based  on 
client  or  program  characteristics.  The 
evaluation  will  be  conducted 
throughout  the  3-year  period  of  the  Pilot 
Initiative. 

The  estimated  response  burden  is  as 
follows: 


Type  of  respondent 

Number  of  re- 
spondents 

Response  per 
respondents 

Hours  per  re- 
sponse 

Total  hour 
burden 

Client-Level  Data                                  

10 
10 

200 

1 

25 

.5 

500 

Program  Descriptive  Data 

5 

Total  

10, 

' 

505 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
Euid  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  October  7,  2002. 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-26110  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  416S-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Organ  Procurement  and 
Transplantation  Network 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  meeting  of  the 

Advisory  Committee  on  Organ 

Transplantation. 

summary:  Pm-suant  to  Public  Law  92- 
463,  the  Federal  Advisory  Committee 
Act,  as  amended  (5  U.S.C.  Appendix  2), 
notice  is  hereby  given  of  the  third 
meeting  of  the  Advisory  Committee  on 
Organ  Transplantation  (ACOT). 
Department  of  Health  and  Human 
Services  (HHS),  The  meeting  will  be 
held  from  approximately  9  a.m.  to  5:30 


p.m.  on  November  18,  2002.  and  from 
9  a.m.  to  5:30  p.m.  on  November  19, 
2002,  at  the  Sheraton  National  Hotel. 
900  S.  Orme  Street,  Arlington.  Virginia 
22204.  The  meeting  will  be  open  to  the 
public;  however,  seating  is  limited  and 
pre-registration  is  encouraged  (see 
below). 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  42  U.S.C.  section  217a, 
Section  222  of  the  Public  Health  Service 
Act,  as  amended,  and  42  CFR  121.12 
(2000),  the  ACOT  was  established  to 
assist  the  Secretary  in  enhancing  organ 
donation,  ensuring  that  the  system  of 
organ  transplantation  is  grounded  in  the 
best  available  medical  science,  and 
assuring  the  public  that  the  system  is  as 
effective  and  equitable  as  possible,  and. 
thereby,  increasing  public  confidence  in 
the  integrity  and  effectiveness  of  the 
transplantation  system.  The  ACOT  is 
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composed  of  41  members,  including  the 
Chair  Members  are  ser\'mg  as  Special 
Government  Employees  and  have 
diverse  backgrounds  in  fields  such  as 
organ  donation,  health  care  public 
policv.  transplantation  medicine  and 
surgery,  critical  c  are  medicine  and  other 
medical  specialties  involved  in  the 
identification  and  referral  of  donors, 
non-phvsician  transplant  professions, 
nursing,  epidemiology,  immunology, 
law  ancl  bioethics.  bf^havioral  sciences, 
economics  and  statistics,  as  well  as 
representatives  of  transplant  candidates, 
transplant  recipients,  organ  donors,  and 
family  members. 

The  AC.OT  will  hear  and  discuss 
reports  from  the  following  .\CX)T 
subcommittees:  Kidney/ Pancreas 
Allo<::ation  Review:  Heart/ Lung 
Allocation  Review;  Liver  Allocation 
Review;  Education  and  Recognition  of 
Donors;  Improving  Systemic 
Performance  (The  Law],  Improving 
Systemic  Performance  (The 
Professions];  Meeting  the  Needs  of 
Multicultural  Populations,  and  Clinic;al 
Issues 

The  draft  meeting  agenda  will  be 
available  on  November  1  on  the 
Division  of  Transplantation's  Web  site 
hffp  //(♦'WW  hrsa  gov/osp/dot/ 
whatsnew  htm  or  the  Departmenfs 
donation  Web  site  at  http  // 
i^'Vi'w.organdonor  gov/ news  htm 

A  registration  form  is  available  on  the 
Division  of  Transplantation's  Web  site: 
http://www.hrsa.gov/osp/doty 
whatsnew.htm  or  the  Department's 
donation  Web  site  at  http// 
www  organdonor  gov/ news. htm  The 
completed  registration  form  should  be 
submitted  by  facsimile  to  McFarland 
and  Associates,  Inc..  the  logistical 
support  contracrtor  for  the  meeting,  at 
FAX  number  (301)  589-2567. 
Individuals  without  access  to  the 
Internet  who  wish  to  register  may  call 
Paulette  Wiggins  with  McFarland  and 
Associates,  Inc.,  at  301-562-5337 
Individuals  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  notify  the  ACOT  Executive 
Director,  Jack  Kress,  in  advance  of  the 
meeting.  Mr.  Kress  may  be  reached  by 
telephone  at  301-443-8653.  by  e-mail 
at:  ikress2®hrsa.gov,  or  in  writing  at  the 
address  of  the  Division  of 
Transplantation  provided  below 
Management  and  support  services  for 
ACOT  functions  are  provided  by  the 
Division  of  Transplantation,  Office  of 
Special  Programs,  HRSA,  Room  7C-22. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  Maryland  20857;  telephone 
number  301-443-7577. 


.\fttT  thf  presentation  of  the 
suhcoiiiinittee  reports,  members  of  the 
public  will  have  an  opportunity  to 
provide  comments  on  the  subcommittee 
reports  Becau.se  of  the  (Committee's  full 
agenda  and  the  time  frame  in  which  to 
( fiver  the  agenda  topics,  public 
((imment  will  be  limited.  All  public 
comments  will  be  included  in  the 
record  of  the  ACOT  meeting. 

Dated:  October  7.  2002. 
Kli£<ibelh  M.  Duke. 

Adiuinistnitor 

iKKDiK    (iJ-liHltWi  Filed  10-11-02;  8:45  am! 

BILUNG  COO€  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsalth 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U  S.C.  Appendix  2),  notice 
IS  hereby  given  of  the  following 
m»H?ting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisicms  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Croup,  Subcommittee 
.■\ — (dancer  Onters 

Date  December  6,  2002. 

Time  7:30  am   to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/tite  C;hevv  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chew  Chase,  MD  20815 

Contact  Person   David  E.  Maslow,  PhD. 
Scientific  Review  Administrator.  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute.  National 
Institutes  of  Health.  6116  Executive 
Boulevard— Room  8117.  Bethesda.  MD 
20892-7405   ,101/496-2330. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Resean;h,  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93  396,  Cancer  Biology 
Research,  93  397.  Cancer  Centers  Support; 
93  398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 


Dated:  October  7,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisor\' 

Committee  Policy. 

|FK  Doc .  02-26042  Filed  10-11-02;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xame  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Clinical  Research. 

Date:  October  22,  2002. 

Time:  1  pm  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  for 
Research  Resources,  6705  Rockledge  Drive. 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Eric  H.  Brown,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  6705 
Rockledge  Drive,  Msc  7965,  One  Rockledge 
Center,  Room  6018,  Bethesda,  MD  20892- 
7965.  (301)  435-0815.  browne@ncn-.n//i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  October  7,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-26046  Filed  10-11-02;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
•and  Blood  Institute  Special  Emphasis  Panel. 
Mesenchymal  Stem  Cell. 

Date:  November  21-22,  2002. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Robert  B.  Moore,  PhD, 
Review  Branch,  Room  7192,  Division  of 
Extramural  Affairs.  National  Heart.  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892.  301^35-3541. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources,  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  October  7,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc.  02-26041  Filed  10-11-02;  8:45  ami 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Minority  Programs 
Review  Committee.  MBRS  Review 
Subcommittee  B. 

Dafe;  November  19-20.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
A.venue,  Bethesda,  MD  20814. 

Contact  Person:  Shiva  P.  Singh,  PhD, 
Office  of  Scientific  Review.  National  Institute 
of  General  Medical  Sciences,  National 
Institutes  of  Health.  Natcher  Building.  Room 
1AS-13I,  Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research:  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health,  HHS) 
Dated:  October  7.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-26043  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  ths 
public  in  according  with  the  provisions 
set  forth  in  sections  552b(c){4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personed  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
iirvasion  of  personal  privacy. 


Name  of  Committee:  Naticjnal  Institute  of 
Mental  Health  Special  Emphasis  Panel.  SEP 
on  Minority  Student  Training. 

Dofe;  October  25,  2002. 

Time.-  11:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grdnt 
applic;ations. 

Place:  Neuro,scienc:e  (Center.  .National 
Institutes  of  Health.  6001  Exec  utive  Blvd.. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Benjamin  Xu.  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  ,Ac:tivities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center. 
6001  Executive  Boulevard.  Room  6143.  MSC 
9608,  Bethesda,  MD  20892-9608.  301-14.3- 
^178.  benxu1@mail.nih.go\ . 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  institute  of 
Mental  Health  Special  Emphasis  Panel. 
Collaboration  for  Low  Resource  Communities 
of  Color. 

Date:  October  30,  2002. 

Time:  10:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  e\  aluate  grant 
applications. 

P/cjcp.- Holidav  Inn,  8120  Wisconsin 
Avenue,  Bethescia.  MD  20814. 

Contact  Person:  Peter  ).  Sheridan,  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center. 
BOOl  Executive  Blvd..  Room  6142.  MSC:  9606. 
Bethesda,  MD  20892-9606.  301-143-1513. 
psherida@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award,  Scientist  Development  .Hward  for 
Clinicians,  and  Re.search  Scientist  .Award: 
93.282.  Mental  Health  National  Rc;sear(:h 
Service  Awards  for  Researc:h  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  October  7.  2002 
LaVeme  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-26044  Filed  10-1 1-02:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor}'  Committee  Act,  as 
amended  (5  U.S.c.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
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fhf'  discussKins  I  cuihi  disclose 
( (infuientirfl  traiif  s«'(  rfts  or  commfrcial 
propf»rtv  such  as  patt-ntdhlt'  iiidttTial. 
and  personal  information  c nnt  ernin^ 
individuals  associated  with  the  t;rant 
applications,  the  dis(  losure  of  whu  h 
would  constitute  a  clearly  unwdrraiited 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  on 
Aging  SptHidl  Emphasis  Panel.  Neumstience 
SEP 

Ctafe  October  28.  2002. 

Time  8  a.m  to  5  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place  731.5  Wisconsin  Avenue.  Bethesda, 
\1U  20814 

Contact  Person   leffrev  M.  Chernak.  PhD. 
The  Bettiesdd  Gateway  Building.  72U1 
Wisconsin  .^venue/Suite  2C:212.  Bethesda, 
MD  20892.  (.5011  496-9666 

.Vome  of  Committee:  National  Institute  on 
.\ging  Spet  ih!  Emphasis  Panel.  .ND  K 
Awards. 

Date:  November  12,  2002 

Time:  8  a.m.  to  .5  p.m 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn  Sele(  t,  812U  Wist:onsin 
Avenue,  Bethesda.  MD  20814 

Contact  Person:  .Mfonso  R.  Latoni.  PhD, 
Health  Scientist  Administrator.  Scientific 
Kf'view  Office,  National  Institute  on  .-\ging. 
National  Institutes  of  Health.  7201  Wisr.onsin 
Avenuf.  Room  2C212,  Bethesda.  MD  20892 
301  '496-9h86   lQti)nia@mail  nib.gov. 

\ame  of  Committee:  National  Institute  on 
Aging  Spe*  ial  Emphasis  Panel,  Genetic 
Changes  in  .^ging  Muscle 

Date:  November  12-13.  2002. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applii  atinns. 

Place  Bethesda  Residence  Inn.  733S 
Wisconsin  .Avenue,  Belhesdd,  MO  20814 

Contact  Person:  Ramesh  Vemun.  Phi) 
National  Institute  of  Aging.  The  Bethesda 
Gateway  Building.  7201  Wisconsin  .Avenue. 
Suite  2C212.  Bethe.sda.  MD  20892   (301 1  496- 
9fi6R 

\(ime  of  Committee:  National  Institute  on 
.\ging  Special  Emphasis  Panel.  Health 
Indexes. 

Dofe:  November  13.  2002. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  7201  Wisconsin  Avenue.  Bethesda. 
MD  20814.  (Telephone  Conferenc  e  Call), 

Contact  Person.  Louise  L.  Hsu.  PhD.  The 
Bethesda  Gatewav  Building.  7201  Wistonsin 
Avenue.  Suite  2C212,  Bethesda.  MD  20892. 
(301 ) 496-966fi 

\ame  of  Committee:  National  Institute  on 
Aging  Spe<;ial  Emphasis  Panel.  Therapeutics 
Of  Bone  Loss. 

Date  November  13-14.  2002 

Time:  6  p.m.  lo  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  New  York  at  Times 
Square.  270  West  43rd  Street.  New  York.  NY 
1003H. 

Contact  Person:  lames  P  Harwood.  PhD, 
Deputy  Chief.  Scientifii  Review  Office. 


l.dtttwav  Building  2C212,  7201  Wisconsin 
Avenue,  Belhesdd,  MI)  20814  (301)  49f>- 
>if>fifi   ti(itMi>o<li"niiiil  nih  gov 

Willie  ol  Conuiutti:e  Ndlinnal  Institute  on 
.Aging  Spw:idl  Emphasis  Panel,  Aging, 
\'ast  uldture.  Ischemia,  and  Behavior, 

Date  November  1.3-14.  2002. 

Time:  7  p.m  to  5  p.m 

Agenda:  To  review  and  evaluate  grant 
applications 

Place  Bethes<l,i  K<-Milfni  e  Inn,  7.].ir> 
Wisconsin  Aveiuu-   HiMhesda.  MD  20814. 

Contact  Person   Rainesh  Wmiiri,  PhD. 
National  Institute  on  .Aging.  The  Bethesda 
Gatewav  Building.  7201  Wisconsin  .Avenue, 
Suite  2C212,  Bethesda,  MD  20892   (301)496- 
9666. 

Name  of  Conuuitter  Ndtioiial  In.slitule  uii 
.Aging  Special  Emphasis  Panel, 
Proteopathies. 

Date  November  21-22,  2002. 

Time  7  p.m.  to  5  p.m 

Agenda:TQ  review  ami  >'VdhidtH  jjiaiit 
applications. 

P/oce.  Hotel  Palomar.  12  Fmirtli  Street  at 
Market,  San  Francisco,  CA  941U,t 

C<intact  Person   Louise  L.  Hsu,  PhD,  The 
Bethesda  Clatewav  Building.  7201  Wisionsin 
Avenue/Suile  2(:212,  Bethesda.  MD  20892 
(301)  4'>6-9(iM) 

(Catalogue  of  Federal  Domestic  Assistance 

Program  Nos  93  8W).  .Aging  Research, 
.Ndlioiidl  Institulfs  iif  Health,  HHS) 

Dated:  Otober  7.  2002. 
LaVerne  Y.  Stringfield, 
Dim  li>r.  Oflii  e  of  hedenil  .Aiivison, 
Committee  Policy. 

|FK  Do(    02    2H04")  Filed  10-11-02;  8:4li  am) 
B4LLifM;  COOe  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  lOtd)  of  the 
Federal  Advisory  Committee  Act.  as 
anieniled  (5  I'.S.C  .Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
putilic  in  accordance  with  the 
provisions  set  hirth  in  sections 
5,=-52b((:)(4)  and  5.52b(c)(6).  Title  5  IIS.C... 
as  amended  The  grant  applications  and 
thi'  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  conceniing 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Coininittee  Infec  lions  Diseases 
and  Microbiology  Integrated  Review  Group. 
Evperimental  Virology  Study  Section. 

Dofp  ()(  tober  15-1(>.  2002. 


Time:  8  am  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  tiin  le  Hotel, 
C^unfereiue  ("enter.  One  Washington  Circle, 
Washington,  DC  20037, 

Contact  Person:  Robert  Freund,  PhD, 
Scientifii  Review  .Administrator.  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4198. 
M.SC  7808,  Bethesda.  MD  20892,  301-435- 
1 0.50.  freundmcsr.nih  gov. 

This  notice  is  being  published  less  than  15 
lidvs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Risk  and 
Protective  Factors  in  Child  and  Adolescent 
Development. 

Dote.  October  16.  2002. 

7"mie.  3  p.m.  to  6  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Madison  Hotel.  Fifteenth  &  M 
.Streets  NW..  Washington,  DC  20005. 

Contact  Person:  Mariela  Shirley.  PhD. 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4112. 
M.SC  7848,  Bethesda,  MD  20892,  301^35- 
3554.  shirleym'aicsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Xame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Family 
Processes  and  Close  Relationships. 

Date.  October  18.  2002. 

Time:  3  p.m.  to  6  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Ware.  Holiday  Inn,  8120  Wisconsin 
Avenue.  Bethe.sda.  MD  20814. 

Contact  Person  Mariela  Shirley,  PhD, 
Scientifii  Review  .Adminislralor.  Center  for 
Scientifii  Review.  National  Institutes  of 
Health,  6701  Roe  kledge  Drive.  Room  4112, 
M.SC:  7848,  Bethesda.  MD  20892.  301-135- 
3554.  shirleym'Jcsr  nih  gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  h\  the  review  and 
hinding  i  vcle. 

Same  of  Committee:  Infei  tious  Diseases 
and  Mil  robiology  Integrated  Review  Center 
Group,  Virolog\  Study  Section. 

Date:  October  22-23,  2002. 
Time:  8:30  a.m.  to  5  i).m. 

Agi'nda:  To  review  and  evaluate  grant 
.ipplii  ations. 

Place:  One  Washington  Cin  le  Hotel.  One 
Washington  Circle,  NW.,  Washington,  DC; 
20037, 

Contact  Person:  Joanna  M.  Pvper.  PhD. 
Scientific  Review  .Administrator.  Center  for 
Sf  ientifii  Review,  National  Institutes  of 
Health.  6701  Ro(  kledge  Drive,  Room  4188. 
MSC  7808.  Bethesda,  MD  20892.  301-435- 
1151,  pvperji!:csr  nih.gov 

This  nolii  e  is  being  published  less  than  15 
(ia\  s  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
tunding  cycle. 
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Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  RGl  SSS-O 
(02)M:  Tissue  Activator. 

Date:  October  22,  2002. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Chhanda  L.  Ganguly.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda.  MD  20892.  301-435- 
1739.  gangulyc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Health 
Promotion  and  Lifestyle  Behaviors. 

Date:  October  23,  2002. 

Time:  3  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  The  Churchill  Hotel,  1914 
Connecticut  Avenue,  NW.,  Washington,  EXZ 
20009. 

Contact  Person:  Mariela  Shirley,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112, 
MSC  7848,  Bethesda,  MD  20892.  301-435- 
3554.  shirleym@csr.nili.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group,  Genome  Study 
Section. 

Date:  October  27-29,  2002. 

Time:  7:30  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW.,  Washington,  DC  20036. 

Contact  Person:  Sally  Ann  Amero,  PhD, 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health  6701  Rockledge  Drive,  Room  2206. 
MSC  7890,  Bethesda,  MD  20892-7890.  (301)- 
435-1159.  ameros@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS 
T:  lOB:  Small  Business:  Endocrinology, 
Metabolism,  Nutrition,  &  Reproductive 
Sciences. 

Date:  October  28,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
MeU-o  Center,  Bethesda,  MD  20814. 

Contact  Person:  Krish  Krishnan,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892,  Bethesda,  MD  20892.  (301)  435- 
1041. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientifii 
Review  Special  Emphasis  Panel.  ZRGl-SSS- 
X  (lOB):  Small  Business:  Ultrasound. 

Date:  October  28.  2002, 

Time:  8  a.m.  to  3  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle.  NW,.  Washington.  DC 
20037. 

Contact  Person:  Lee  Rosen.  PhD,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5116.  MSC  7854, 
Bethesda.  MD  20892.  (301)  435-1171. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  lo  ihe  liming 
limitations  imposed  by  the  reviev\-  and 
funding  cycle. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular.  Cellular  and 
Developmental  Neurosciences  2, 

Date:  October  28-29.  2002, 

Time:  8  a.m,  to  4  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Madison  hotel.  Fifteenth  &  M 
Streets,  NW.,  Washington,  DC  20005. 

Contact  Person:  Gillian  Einstein,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5198, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
4433. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRG  SSS  8 
lOB:  Small  Business:  Bioengineering  and 
Physiology.. 

bate:  October  28-29,  2002. 

Time:  8  a.m,  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814, 

Contact  Person:  Paul  Parakkal,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5122. 
MSC  7854,  Bethesda.  MD  20892.  301^35- 
1176.  parakkap@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  lo  Ihe  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS2 
lOB  Proteomics.  Protein  Expression,  and 
Protein  Therapeutics. 

Date:  October  28-29,  2002, 

Time:  8:30  a.m.  lo  3  p.m. 

Agenda:  .To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815, 

Contact  Person:  Prabha  L.  Atreya.  PhD. 
Scientific  Review  Administrator,  Center  for 


Scientific:  Review.  National  institutes  of 
Health.  6701  Rockledge  Drive.  Room  5156. 
MSC  7842.  Bethesda,  MD  20892   (301)  435- 
8367,  atreyap&csr.nih-gov. 

This  notice  is  being  published  less  than  15 
days  prior  lo  the  mceling  dui^  lo  the  liming 
limitations  imposed  b\  the  re\ie\v  and 
tunding  c,\(:le, 

.\ame  of  Committee,  (^enlei  for  Scientific 
Reviev\'  Spec:ial  Emphasis  l^anel,  ZRGl  SSS— 
L  (10)  B  Drug  Delivery  ^  Drug  Discovery 
SBIR/S7TR  Panel, 

Date:  October  28-29,  2002. 

Time:  8:30  a.m.  lo  5  p.m. 

Agenda:To  review  and  evaluate  grant 
applications, 

pyacp;  Hilton  Hotel.  8727  Colesville  Road. 
Silver  Spring.  MD  20910, 

Contact  Person:  Sergei  Ru\  iiiov ,  PhD, 
Scientific  Review  Administrator.  Center  toi 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4158, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1180,  ruvinser@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  lo  the  liming 
limitations  imposed  by  the  review  and 
funding  cycle. 

.\'ame  of  Committee:  Oncologic  al  Sc  ienc»s 
Integrated  Review  Group,  Radiation  Study 
Section. 

Date:  October  28-30.  2002 

Time:  8:30  a.m.  to  5  p.m. 

.4gencyo;  To  review  and  evaluate  grant 
applications. 

P/ace;  Westin  Fairfax  Hotel.  2100 
Massachusetts  Ave..  NW..  Washington.  DC 
20008. 

Contact  Person:  Paul  K.  Striidler.  FhD, 
Scientific  Review  .Administrator,  Center  fur 
Scientific  Review.  National  Institutes  <>i 
Health.  B701  Rockledge  Drive.  Room  4100, 
MSC  7816,  Bethesda,  MD  20892,  (301 )  4,!5- 
1716,  strudlepi&csr.n ih.gov. 

This  notice  is  being  published  less  Ihan  15 
days  prior  lo  the  meeting  due  to  the  timing 
limitations  imposed  by  the  re\ie\\  and 
funding  c:ycle. 

Name  of  Committee:  Center  for  Si  lentiin 
Review  Spec;ial  Emphasis  Panel.  Pain 
Neurophysiology, 

Dofe,  October  28.  2002, 

Time:  1  p.m.  to  3  p.m 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  lohn  Bishop.  PhD 
Scientific  Review  Administrator.  C^enter  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892.  (301)  435- 
1250. 

This  nolic;e  is  being  published  less  lhan  15 
days  prior  to  the  meeting  due  lo  the  liming 
limitations  imposed  by  the  revievs  and 
funding  cycle. 

Name  of  Committee:  Center  for  .Scientitic 
Review  Special  Emphasis  Panel,  ZRGl-SSS- 
X  (12)  Small  Business:  I'ltrasound, 

Date:  October  28.  2002. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Placf  One  Washington  Circle  Hotel,  One 
Washington  Circle.  NW  ,  Washington,  DC 
20037 

Contact  Person  Lee  Rosen,  PhD,  Sf  ientiPK. 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5116,  MSC  7854. 
Bethesda.  MD  20892  001)435-1171 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Migration. 
Date:  October  28.  2002. 
Time:  4:15  p  m  to  530  p.m. 
Agenda.  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call] 

Contact  Person  Robert  Weller.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3160. 
MSC  7770.  Bethesda,  MD  20892.  (301)  435- 
0694 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee  Genetic;  Sciences 
Integrated  Review  Group.  Mammalian 
Genetics  Studv  Section. 
Date:  October  29-30.  2002. 
Time:  9  a.m.  to  5  p.m 
Agenda.  To  review  and  evaluate  grant 
applications. 

Place  The  Latham  Hotel.  3000  M  .Street. 
NW  .  Washington.  DC  20007 

Contact  Person  Cheryl  M.  Corsaro.  PhD. 
Genetic  Sciences  IRG.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  2204.  MSC  7890. 
Bethesda,  MD  20892.  (301 )  435-1045 
conaroc&csr  nih  gov 

Same  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
C.^.MP  04  (M)  Mechanisms  of  Colon 
Carcinogenesis 

Date  October  29,  2002 
Time   12  a.m.  to  1:30  p  m 
Agenda  To  review  and  evaluate  grant 
applications 

Place  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call) 

Contact  Person  Elaine  Sierra-Rivera.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4136. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1779.  hverse®csr  nih  gov 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Collaborative  Groups 
Date  October  29.  2002. 
Time  1  p  m.  to  2  p.m. 
Agenda  To  review  and  evaluate  grant 
applications 

P/ace  Governors  House.  1625  Rhode 
Island  .\venue.  NW..  Washington.  DC  20036. 

Contact  Person:  Sally  Ann  .^mero.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  (Genetic  Sciences 
Integrated  Review  Group.  National  Institutes 
of  Health,  6701  Rockledge  Drive.  Room  2206. 


M,St:7890,  Bethesda,  MD  20892-7890  301- 
4, 15-  1 1 59  cimerosWcsr  nih  gov 

Same  of  Committee  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
C;VB(02)S:  Aldosterone  &  CV  damage. 
Date  Ottober  29.  2002. 
Time:  2  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place  NIH.  R(K:kledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Rus.sell  T.  Dowell.  PhD. 
Scientific  Review  Administrator.  Center  For 
Scientific:  Review,  National  Institutes  of 
Health.  6701  RcK:kledge  Drive.  Room  4118. 
MSC  7818.  Bethesda  MD  20892  (301)  435- 
1169.  dowellrtSdrg/nib.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  CDF- 
1  01  Panel  on  Cell  Signaling  and  Growth 
Control 

Date:  October  29,  2002 
Time:  3:30  p.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Michael  H.  Sayre,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rot:kledge  Drive,  Room  5128, 
MSC  7840.  Bethesda,  MD  20892  (301)  435- 
1219. 

Same  of  Committee:  Center  for  Scientific 
Review  Spe<:ial  Emphasis  Panel,  Small 
Business:  Bioengineering  and  Physiology 
(BI.STl). 

Date  October  29.  2002, 
Time:  5  p.m.  to  6  p.m 
Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Paul  Parakkal.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5122, 
MSC  7854,  Bethesda.  MD  20892  301^35- 
1176.  parakkapi(6csr.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  SSS- 
C  (01)  BBBP-1  Member  reviews  in  Animal 
Learning 

Date  October  30.  2002 
Time:  10:30  a  m.  to  12  p.m. 
Agenda:  To  review  and  evaluate  grant 
applic:alions. 

Place  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause.  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Ro<;kledge  Drive,  Room  3182, 
M.SC  7848.  Bethesda.  MD  20892  301-435- 
0902  krausemiksr  nih.gov 

Same  of  Committee:  Center  for  Scientific 
Review  Spec;ial  Emphasis  Panel,  ZRGl  GRM 
(02)  SMB  Conflicts. 

Dofp;Oc;tober  30.  2002. 
Time:  2  p.m.  to  4  p.m. 
Agenda  To  review  and  evaluate  grant 
applic:ations. 

Place  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person.  ]o  Pelham,  BA,  Scientific 
Review  Administrator.  Center  for  Scientific 


Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102.  MSC  7814. 
Bethesda.  MD  20892.  (301)  435-1786. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl 
CVB(01)M:  Salt-induced  hypertension. 

Date;  October  30.  2002. 

Time:  2:15  p.m.  to  3:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4118, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
1169.  dowellr@drg.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  F05 
(20)  L  Fellowships:  Cell  and  Developmental 
Biology- 

Date:  October  31-November  1.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Old  Town  Alexandria, 
480  King  Street,  Alexandria,  VA  22314. 

Contact  Person:  Richard  D.  Rodewald, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5142, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1024.  rodewalr@csr.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CDF 
OlP:  Program  Project:  Cell  Development  and 
Function — 4. 

Date:  October  31.  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Marcia  Steinberg,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140. 
MSC  7840.  Bethesda,  MD  20892.  (301)  435- 
1023.  steinberm@csr.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Special  Emphasis  Panel.  Computational 
Biology. 

Date:  October  31-November  1,  2002. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center.  1143  New 
Hampshire  Avenue  NW..  Washington,  DC 
20037. 

Contact  Person:  George  W.  Chacko,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room:  4202, 
MSC:  7812,  Bethesda.  MD  20892.  301-435- 
1220.  chackoge@csr.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Disease 
Management  and  Health  Promotion. 

Date:  October  31-November  1 .  2002. 
Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  Washington,  DC  20037. 
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Contact  Person:  Karen  Sircx:co,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3184, 
MSC  7848,  Bethesda,  MD  20892.  301-435- 
0676.  siroccok®csr.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-SSS- 
X  (41)  Resource  Research  Site  Visit. 

Date:  October  31-November  2,  2002. 

Time:  7  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Hotel  Metrodome,  615 
Washington,  Ave.,  SE.,  Minneapolis,  MN 
55414. 

Contact  Person:  Lee  Rosen,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5116,  MSC  7854, 
Bethesda,  MD  20892.  (301)  435-1171. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SOH 
Member  Application. 

Date:  October  31.  2002. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Ann  Hardy.  DRPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3158, 
MSC  7770,  Bethesda,  MD  20892.  301-435- 
0695. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306:  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 
Dated:  October  7,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-26047  Filed  10-11-02;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-467»-N-05] 

Reduction  in  Certain  FHA  Multlfamily 
Mortgage  insurance  Premiums 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  reissues  the  notice 
published  on  August  30,  2002,  effective 
October  1,  2002,  lowering  the  mortgage 
insurance  premiums  (MIPs)  for  certain 
Federal  Housing  Administration  (FHA) 
multifamily  mortgage  insurance 
programs  whose  commitments  will  be 
issued  in  Fiscal  Year  2003,  and 
republishing  others  at  the  rate  that  was 
in  effect  in  Fiscal  Year  2002  (hereafter. 


"the  August  notice").  This  notice 
includes  responses  to  comments  from 
the  public  that  HUD  received  on  the 
August  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCuUough,  Director,  Office  of 
Multifamily  Development,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  (202)  708-1142. 
Hearing-  or  speech-impaired  individuals 
may  access  these  numbers  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339  (this  is  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Interim  Rule  and  August  Notice 

The  interim  rule  on  "Mortgage 
Insurance  Premiums  in  Multifamily 
Programs,"  published  on  July  2,  2001,  at 
66  Federal  Register  35070,  revised 
previous  regulations  that  set  mortgage 
insurance  premiums  (MIPs)  at  a  specific 
figure.  The  Secretary  may  now  change 
MIPs  within  the  full  range  of  HUD's 
statutory  authority  of  one  fourth  of  one 
percent  to  one  percent.  That  rule  stated 
that  HUD  would  provide  a  30-day 
period  for  public  comment  on  future 
notices  changing  mortgage  insurance 
premiums  in  multifamily  insured 
housing  programs  (66  FR  35071). 

On  August  30,  2002,  HUD  published 
a  notice  pursuant  to  the  interim  rule 
setting  new  mortgage  insurance 
premiums  for  FY  2003,  which  became 
effective  on  October  1,  2002  (67  FR 
55859).  HUD  accepted  public  comments 
on  the  August  notice.  HUD  is  now 
publishing  its  response  to  the  public 
comments  and  republishing  the  FY  2003 
mortgage  insiu^ance  premiums  and 
transition  provisions. 

B.  Public  Comments 

HUD  received  two  public  comments 
on  the  August  notice,  both  from  trade 
associations.  Both  comments  were 
generally  favorable  to  the  new 
premiums,  but  they  did  raise  some 
issues  for  HUD's  consideration.  HUD  is 
making  no  change  to  the  rates  or  other 
aspects  of  the  notice,  however,  as  a 
result  of  those  comments  for  reasons 
explained  in  the  responses  to  the 
comments. 

Comment:  Two  commenters 
supported  the  reduction  in  the  mortgage 
insurance  premiums.  One  commenter 
specifically  praised  the  premium 
reduction  in  the  Section  221(d)(4) 
program.  The  other  commenter  stated 
that  "the  reductions  proposed  in  the 
notice  area  step  in  the  right  direction." 

HUD  Response:  No  response  is 
necessary. 


Comment:  The  commenters  expressed 
views  on  the  data  and  assumptions 
underlying  the  rates.  Both  commenters 
praised  HUD's  willingness  to  share  the 
formula  and  data,  or  what  one 
commenter  referred  to  as  the  "model," 
underlying  the  mortgage  insurance 
premium  calculation.  One  commenter 
was  satisfied  with  the  revisions  to  the 
model,  while  the  other  commenter 
stated  that  HUD  should  continue  to 
update  its  data  to  assure  that  the 
mortgage  insurance  premium  for  each 
program  reflects  the  actual  risk  to  the 
government.  Both  commenters  stated 
that  they  wanted  to  be  included  in 
discussions  of  any  future  revisions  to 
the  formula  and  data,  or  model. 

HUD  Response:  The  MIP  reductions 
were  a  result  of  a  comprehensive  review 
of  the  credit  subsidy  calculations 
instituted  by  the  Secretary  in  response 
to  industry  concerns.  HUD  staff  had 
several  meetings  with  the  industry  and 
considered  industry  input  in  the  re- 
analysis  of  the  credit  subsidy  rates  and 
assumptions.  HUD  is  required  to  update 
the  data  and  assumptions  each  year  and 
we  expect  to  have  similar  discussions 
with  the  industry  in  the  future. 

Comment:  Regarding  the  transition 
provisions  of  the  notice,  one  commenter 
praised  HUD's  decision  to  reprocess 
applications  with  outstanding  firm 
commitments  but  which  have  not  yet 
been  initially  endorsed  at  the  new, 
lower  rates,  and  did  not  object  to  the 
fact  that  certain  applications  will  have 
to  be  reviewed  to  ensure  that  the 
underwriting  conclusions  remain  valid. 
However,  this  commenter  suggested  that 
HUD  begin  reprocessing  these  cases 
"prior  to  October  1"  at  the  request  of  the 
mortgagee  to  assure  that  the  loans  can 
close  as  soon  as  possible. 

HUD  Response:  HUD  has  directed  the 
field  staff  to  begin  reprocessing  of 
outstanding  commitments  at  the  lower 
MIP. 

Comment:  Both  commenters  urged 
HUD  to  publish  the  final  notice  as 
quickly  as  possible. 

HUD  Response:  No  response  is 
needed. 

II.  This  Notice 

This  notice  restates  and  republishes 
the  August  notice  at  the  same  premium 
rates  as  stated  in  that  notice.  The  rates 
effective  as  of  October  1.  2002  continue 
to  be  as  follows  for  the  remainder  of  FY 
2003:" 


Multifamily  loan  program 


FY  2003 
basis 
points 


Section    207— Multifamily    Hous- 
ing— New        Construction/Sub-  I 
stantial  Rehabilitation i  61 
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FY  2003 

Multifamily  loan  program 

basis 

points 

Section            207— Manufactured 

Home  Parks 

61 

Section   220— Housing   In    Urban 

Renewal  Areas 

61 

Section   221(d)(3)— Moderate    In- 

rnmp  Hou^ina                   

80 

Section   221(d)(4)— Moderate   In- 

come Housing     

57 

Section  223(a)(7)— Refinancing  of 

Insured  Multifamily  Pro)ect 

50 

Section    223(d)— Operating    Loss 

Loans 

80 

Section   207/223(f>— Purchase   or 

Refinance  Housing 

50 

Section  231— Housing  for  the  El- 

• 

derly 

61 

Section  232— Health  Care  Facili- 

ties 

50 

Section  232  pursuant  to  Section 

223(f)— Purchase  or  Refinance 

Health  Care  Facilities 

50 

Section        234(d) — Condominium 

Housing 

50 

Section  241(a)— Additions  &   Im- 

provements for  Apartments 

80 

Section  241(a)— Additions  &   Im- 

provements for  Health  Care  Fa- 

50 

Section  242— Hospitals  

50 

Title  XI— Group  Practice 

50 

HOPE  VI  Projects  with  or  without 

LIHTC— {221(d)(4)] 

57 

HOPE  VI  Proiects  with  or  without 

LIHTC— {207  220  and  231] 

61 

Low  Income  Housing  Tax  Credit 

Protects— 221(d)(4),    207,    220. 

and  231  without  HOPE  VI 

50 
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in.  Applicable  Mortgage  Insurance 
Premium  Regulations 

The  MIP  regulations  are  contained  in 
24  CFR  207.252.  207.252a.  and  207.254. 
published  at  66  FR  35072  duly  2.  2001) 
This  notice  is  published  in  accordance 
with  the  procedures  stated  in  those 
regulations 

IV.  Transition  Guidelines 

A.  General 

If  a  firm  commitment  has  been  issued 
at  a  higher  mortgage  insurance  premium 
(MIP)  and  FHA  has  not  initially 
endorsed  the  note,  the  lender  may 
request  the  field  office  to  reprocess  the 
commitment  at  the  lower  MIP  and  issue 
an  amended  commitment  on  or  after 
October  1.  2002.  If  the  initial 
endorsement  has  occurred,  the  MIP 
cannot  be  changed 

B  Extension  of  Outstanding  80  basis 
point  Firm  Commitments 

FHA  mav  extend  outstanding  firm 
commitments  when  the  HUB/Program 
Center  determines  that  the  underwriting 
conclusions  (rents,  expenses, 
construction  costs,  mortgage  amount 


and  cash  required  to  close)  are  still 
valid. 

C  Reprocessing  of  Outstanding  80  basis 
pomt  Firm  Commitments 

FHA  will  consider  requests  from 
mortgagees  to  reprocess  outstanding 
firm  commitments  at  the  lower  mortgage 
insurance  premium  once  the  new 
premiums  become  effective  in  Fiscal 
Year  2003: 

1.  Outstanding  commitments  with 
initial  60  dav  expiration  dates  on  or 
after  the  effective  date  of  the  MIP  notice. 
FHA  Multifamily  HUB/Program  Center 
staff  will  simply  reprocess  these  cases  to 
reflect  the  impact  of  the  lower  MIP  and 
issue  amended  commitments; 

2.  Outstanding  commitments  with 
initial  expiration  dates  prior  to  the 
effective  date  of  the  MIP  notice  which 
have  pending  extension  requests  or  have 
had  extensions  granted  by  FHA  beyond 
the  initial  60  day  period.  These  cases 
will  require  more  extensive  reprocessing 
by  FHA  staff.  Reprocessing  will  include 
an  updated  FHA  field  staff  analysis  and 
review  of  rents,  expenses,  construction 
costs,  particularly  considering  any 
changes  in  Davis-Bacon  wage  rates  and 
cash  required  to  close.  (An  updated 
appraisal  may  be  required  from  the 
mortgagee  depending  on  the  age  of  the 
appraisal.)  If  reprocessing  results  in 
favorable  underwriting  conclusions, 
HUB/Program  Center  staff  will  issue 
amended  commitments  at  the  new  MIP. 

D.  Reopening  of  Expired  80  Basis  Point 
Firm  Commitments 

FHA  will  consider  requests  from 
mortgagees,  which  requests  may  be 
either  updated  Traditional  Application 
Processing  (TAP)  firm  commitment 
applications  or  updated  Multifamily 
Accelerated  Processing  (MAP) 
applications  with  updated  exhibits,  to 
reopen  expired  80  basis  point 
commitments  on  or  after  the  effective 
date  of  the  MIP  notice,  provided  that  the 
reopening  requests  are  received  within 
90  davs  of  the  expiration  of  the 
commitments  and  include  the  $.50  per 
thousand  of  requested  mortgage 
reopening  fee.  Reopening  requests  will 
be  reprocessed  by  FHA  field  staff  under 
the  instructions  in  paragraph  C.2  above. 

After  expiration  of  the  90  day 
reopening  period,  mortgagees  are 
required  to  submit  new  applications 
with  the  $3  per  thousand  application 
fee.  (MAP  applications  must  start  at  the 
preapplication  stage.) 

Credit  Subsidy 

Mortgagee  Letters  will  be  issued  from 
time  to  time  to  advise  mortgagees  of  any 
requirements  for  credit  subsidy,  and  the 
availabilitv  of  credit  subsidy.  In  Fiscal 


Year  2003,  it  is  anticipated  that  only 
three  programs  will  require  credit 
subsidy:  Section  221(d)(3)  for  nonprofit 
sponsors  and  cooperatives  for  new 
construction  or  substantial 
rehabilitation.  Section  223(d)  for 
operating  loss  loans  for  both  apartments 
and  health  care  facilities,  and  Section 
241(a)  for  supplemental  loans  for 
additions  or  improvements  to  existing 
apartments  only.  FHA  will  not  issue 
amended  commitments  for  increased 
mortgage  amounts  nor  obligate 
additional  credit  subsidy  for  projects 
requiring  credit  subsidy  in  Fiscal  Year 
2003. 

Dated:  October  9.  2002. 
John  C.  Weicher. 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner.  HUD. 
|KR  Doc.  02-26197  Filed  10-9-02:  3:52  pml 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

Information  Quality  Guidelines 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 
ACTION:  Availability  of  information 
quality  guidelines. 

summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is 
publishing  a  notice  of  availability  of  the 
OFHEO's  "Guidelines  for  Ensuring 
Quality  of  Disseminated  Information 
and  Procedures  for  Correction  by  the 
Public"  (Guidelines).  The  purpose  of 
this  notice  is  to  publish  the  location  of 
the  Guidelines  on  the  OFHEO  web  site 
at  http://www.ofheo.gov. 
DATES:  On  October  1.  2002.  OFHEO's 
"Guidelines  for  Ensuring  Quality  of 
Disseminated  Information  and 
Procedures  for  Correction  by  the  Public" 
were  posted  on  the  OFHEO  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Varrieur,  Chief  Information 
Officer.  Office  of  Federal  Housing 
Enterprise  Oversight.  1700  G  Street. 
NW..  Fourth  Floor,  Washington,  DC 
20552.  telephone  (202)  414-8883  (not  a 
toll  free  number).  Alternatively, 
questions  or  comments  may  also  be  sent 
by  electronic  mail  to 
infoquahty@ofheo.gov.  The  telephone 
number  for  the  Telecommunications 
Device  for  the  Deaf  is:  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Guidelines  are  based  largdy  on 
the  "Guidelines  for  Ensuring  and 
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Maximizing  the  Quality,  Objectivity, 
Utility  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies" 
(Government-wide  guidance)  published 
by  the  Office  of  Management  and 
Budget  (OMB)  in  the  Federal  Register.  ^ 
That  Government-wide  guidance  was 
issued  pursuant  to  Section  515  of  the 
Treasury  and  General  Government 
Appropriations  Act  for  FY  2001,  Pub.  L. 
106-554,  which  directed  OMB  to 
provide  guidance  to  Federal  agencies  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility  and  integrity  of 
information,  including  statistical 
information,  disseminated  by  Federal 
agencies.  In  accordance  with  these 
provisions,  each  Federal  agency  was 
obligated  to: 

1.  Issue  their  own  information  quality 
guidelines  ensiu*ing  and  maximizing  the 
quality,  objectivity,  utility  and  integrity 
of  information,  including  statistical 
information,  disseminated  by  the 
agency; 

2.  Establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  the  agency's 
guidelines;  and 

3.  Report  annually  to  the  Director  of 
OMB,  beginning  January  1,  2004,  the 
number  and  nature  of  complaints 
received  by  the  agency  regarding  agency 
compliance  with  its  guidelines 
concerning  the  quality,  objectivity, 
utility  and  integrity  of  information  and 
how  such  complaints  were  resolved. 

Consistent  with  the  Government-wide 
guidance,  the  Guidelines  ensure  and 
maximize  the  quality,  objectivity, 
utility,  and  integrity  of  information  that 
is  disseminated  by  the  agency  to  the 
public.  The  Guidelines  also  provide  an 
administrative  process  allowing  affected 
individuals  to  seek  and  obtain 
correction  of  information  maintained 
and  disseminated  by  OFHEO.  The 
Guidelines  reflect  OFHEO's  internal 
procedures  for  reviewing  and 
substantiating  information  to  ensure  and 
maximize  the  quality,  including  the 
objectivity,  utility  and  integrity  of 
information,  before  it  is  disseminated. 
The  administrative  mechanism. allows 
affected  persons  to  seek  and  obtain, 
where  appropriate,  obtain  correction  of 
information  disseminated  by  OFHEO 
that  does  not  comply  with  the 
Guidelines. 


Comments 

In  accordance  with  OMB  guidance, 
OFHEO  published  a  notice  in  the 
Federal  Register  on  April  2,  2002, 
entitled  "Solicitation  of  Public 
Comments  on  Proposed  Information 
Quality  Guidelines"  ^  requesting  public 
comments  on  OFHEO's  proposed 
Guidelines.  Three  comments  were 
received  from  private  persons  in 
response  to  this  notice  and  the  proposed 
Guidelines.  Those  comments  were 
received  from  the  Federal  National 
Mortgage  Association  (Fannie  Mae);  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectively, 
the  Enterprises);  and  the  Center  for 
Regulatory  Effectiveness. 

Both  Enterprises  commented  on  the 
proposed  Guidelines'  statement  that 
"OFHEO  disseminates  very  little 
information  that  would  be  subject  to 
section  515  legislation"  and  that 
OFHEO  cites  only  the  House  Price  Index 
as  an  example  of  such  information.  Both 
Enterprises  disagreed  that  very  little 
information  falls  within  the  scope  of  the 
Government-wide  guidance  and 
suggested  that  other  examples  of 
information  should  be  included  in  the 
Guidelines.  OFHEO  deleted  the  single 
citation  to  the  House  Price  Index  as  an 
example.  Instead,  the  scope  of  the 
Guidelines'  applicability  will  become 
more  clearly  defined  in  light  of 
experience  and  the  accumulation  of 
precedents  over  time. 

OFHEO's  proposed  Guidelines  also 
provided  that  they  do  not  "apply  to 
opinions  if  it  is  clear  that  what  is  being 
offered  is  someone's  opinion,  rather 
than  fact  or  the  agency's  views.  For 
example,  the  guidelines  do  not  apply  to 
staff  working  papers  that  are 
preliminary  in  nature  and  do  not 
represent  the  views  of  the  agency."  ^ 
OFHEO  deleted  the  citation  to  working 
papers.  Instead,  the  scope  of  the 
Guidelines'  applicability  will  become 
more  clearly  defined  in  light  of 
experience  and  the  accumulation  of 
precedents  over  time. 

Freddie  Mac  commented  that  OFHEO 
should  not  exempt  all  press  releases 
from  the  scope  of  the  Guidelines. 
Freddie  Mac  also  asserted  that  a  press 
release  that  "only  discloses  an  agency's 
position  on  political  or  policy  issues 
would  appropriately  fall  outside  of  the 
scope  of  the  information  quality 
guidelines."  ■*  Freddie  Mac  also 
commented  that  OFHEO  should  not 
exempt  all  correspondence  with 


'  66  FR  49718  (Sept.  28,  2001).  updated  67  FR  369 
(Ian.  3,  2002),  and  corrected  at  67  FR  8452  (Feb.  22, 
2002). 


2  67  FR  15580  (April  2.  2002). 

33  W 

■*  Letter  from  Allan  Ratner.  Freddie  Mac  to 
Andrew  Varrieur.  Office  of  Federal  Housing 
Enterprise  Oversight,  at  3. 


individuals  from  the  scope  of  the 
Guidelines.  OMB's  Government-wide 
guidance  explicitly  exempts  press 
releases  and  correspondence  with 
individuals  from  the  definition  of 
"dissemination."  thus  removing  both 
from  the  scope  of  the  Guidelines 

Both  Enterprises  commented  that  the 
proposed  Guidelines  do  not  contain 
procedures  for  review  of  influential 
information  subject  to  higher  standards 
of  data  quality.  Freddie  Mac  noted  that 
the  proposed  Guidelines  do  not  include 
a  definition  of  "influential 
information."  Both  Enterprises  also 
asserted  that  much  of  the  information 
that  OFHEO  disseminates  is  within  the 
scope  of  influential  information  and 
thus  subject  to  higher  standards  of  data 
quality.  Although  OFHEO  need  not 
identify  the  information  within  the 
purview  of  "influential  information"  for 
purposes  of  the  Guidelines,  the 
Government-wide  guidance  suggested 
agencies  adopt  a  definition  of 
"influential."  OFHEO  clearly  adopts  a 
definition  of  "influential"  in  the 
Guidelines  in  section  VI. 9.  However,  in 
accordance  with  OMB  guidance,  the 
definition  of  "influential"  has  been 
narrowed.  The  amended  definition  of 
"influential,"  when  used  in  the  phrase 
"influential  scientific,  financial,  or 
statistical  information,"  is  amended  to 
provide  that  "the  agency  can  reasonably 
determine  that  dissemination  of  the 
information  will  have  or  does  have  a 
clear  and  substantial  impact  on 
important  public  policies  or  important 
private  sector  decisions."  Consistent 
with  OMB's  guidance,  the  intent  of  the 
new  phrase  "clear  and  substantial"  is  to 
reduce  the  need  for  speculation  on  the 
part  of  agencies  of  the  breadth  of  the 
definition  of  "influential." '' 

Fannie  Mae  asserted  in  its  comment 
letter  that  the  Guidelines  may  be 
judicially  reviewable.  The  statute  upon 
which  the  Government-wide  guidance  is 
based  is  wholly  silent  on  the  matter. 
Speculation  as  to  future  judicial 
treatment  of  such  guidelines  is. 
however,  beyond  the  scope  of  this 
rulemaking  and  will  not  be  addressed 
here. 

Finally,  Fannie  Mae  commented  that 
the  proposed  Guidelines  are  confusing 
as  to  the  responsibilities  of  each 
division  of  OFHEO  with  respect  to  data 
quality.  Specifically,  Fannie  Mae 
suggests  that,  inasmuch  as  compliance 
with  law  is  generally  the  function  of  the 
General  Counsel,  OFHEO's  (^neral 
Counsel  should  be  vested  with  primary 
responsibility  for  compliance  with  the 
Government-wide  guidance.  The 
Guidelines  have  been  clarified  as  to  the 


'67  FR  8455  (2002). 
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responsibilitv  of  t-ach  nffuf  within 
UFHEO  to  ensure  and  maximize  the 
quality,  including  the  objectivitv.  utility 
and  integritv.  of  the  data  originating 
from  it  The  General  Counsel  has 
overarching  responsibility  to  advise  and 
counsel  the  Director  and  agency 
personnel  as  to  compliance  with  the 
applicable  law.  The  Guidelines  so 
reflect  and  preserve  the  respective 
responsibilities  of  the  various  agency 
officials. 

The  Center  for  Regulatory 
Effectiveness  (CRE)  outlined  a  number 
of  broad  cross-cutting  policy  issues  of 
general  concern  to  all  agencies  related  to 
"Data  Quality  Guidelines"  and  providt^d 
recommendations  on  how  such  issues 
should  be  addressed.  The  CRE 
identified  and  evaluated  a  number  of 
differing  agency  approaches  to  these 
issues,  which  it  suggested  might  be 
emulated  or  avoided.  OFHEO 
considered  these  comments  in 
conjunction  with  OMB  guidance  in 
fashioning  the  final  information  qualitv 
guidelines. 

Dated:  O.tober  8.  2002. 
limmy  F.  Barton. 

Drpufv  Diwitor.  Office  of  Federal  Housing 

Enterpnsf^  Chersight 

fFRDoc    02-2618fi  FiL'd  lOl  l-<)2;  8:45  ami 
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DEPARTMEFfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Delta  National  Wildlife  Refuge 

agency:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  application  for  a 
natural  gas  pipeline  right-of-way  on 
Delta  National  Wildlife  Refuge, 
Plaquemines  Parish.  Louisiana. 

SUMMARY:  Notice  is  hereby  given  that 
under  Section  28  of  the  Mineral  Leasing 
Act  of  1920  (41  Stat.  449:  30  U.S.C   185). 
as  amended  by  Public  Law  93-153.  the 
Southern  Natural  Gas  Company  has 
applied  for  a  permit  to  remove  3  14" 
underground  natural  gas  pipeline,  and 
install  a  new  14"  underground  natural 
gas  pipeline  in  a  50-foot  wide  right-of- 
way  which  will  run  approximately 
10.421  feet  in  length. 

This  pipeline  right-of-way  will  be  on, 
over,  and  across  a  strip  of  land  lying  in 
Plaquemines  Parish.  State  of  Louisiana. 
Sections  10.  15.  and  22  of  Township  20 
South.  Range  19  East,  on  the  West  Bank 
of  East  Fork  of  Romere  Pass.  The 
Southern  Natural  Gas  Company 
ciurently  operates  a  14"  pipeline  and 
wants  to  install  a  new  pipeline  200 — 
1,200  feet  west  of  its  current  location. 


The  land  described  herein  contains 
approximately  12.59  acres  with  7.79 
acres  in  a  temporary  (1  year) 
construction  servitude.  The  existing 
pipeline  will  be  completely  removed 
after  the  new  line  has  been  installed  and 
is  operational. 

Tne  purpose  of  this  notice  is  to  inform 
the  public  that  the  Fish  and  Wildlife 
Service  is  currently  considering  the 
merits  of  approving  this  application. 
ADDRESSES:  Interested  persons  desiring 
to  comment  on  this  application  should 
do  so  within  thirty  (30)  days  following 
the  date  of  publication  of  this  notice.  If 
vnu  wish  to  comment,  you  may  do  so 
by  one  of  the  following  methods.  You 
may  mail  comments  to  Mr.  Dwight 
Stanley.  Fish  and  Wildlife  Service.  1875 
Century  Boulevard,  Suite  420.  Atlanta, 
Georgia  30345.  You  may  also  comment 
via  the  Internet  at  the  following  address: 
d^vlght  atanlpy^fws.gov.  If  you  submit 
comments  by  electronic  mail,  please 
submit  them  as  an  ASCII  file,  avoiding 
the  use  of  special  characters  and  any 
form  of  encryption.  Please  include  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  rec:eived  your  Internet  message, 
contact  us  at  the  phone  number  or 
address  listed  in  this  notice.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rei ord.  which  we  will  honor  to  the 
extent  allowable  by  law. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dwight  Stanley  at  404-679-7235;  fax 
404-679-7273. 

Authority:  Right-of-way  applications  are 
filed  in  accordance  with  Section  28  of  the 
Mineral  Leasing  Act  of  1920  (41  Stat.  449:30 
II  S.C,  185),  as  amended  by  Public  Law  93- 
153. 

Dated:  September  19,  2002 
Christine  Eustis, 
Acting  Regional  Director. 
IFR  Doc    02-26051  Filed  10-11-02;  8:45  am) 
BtUJNG  COOE  4310-55-41 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Rate  Adjustments  for  Indian  Irrigation 
Facilities 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  rate  adjustments. 


SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  owns  or  has  an  interest  in 


irrigation  facilities  located  on  various 
Indian  reservations  throughout  the 
United  States.  The  BIA  establishes 
irrigation  assessment  rates  to  recover  its 
costs  to  administer,  operate,  maintain, 
and  rehabilitate  certain  of  those 
facilities.  We  are  notifying  you  that  we 
have  adjusted  the  irrigation  assessment 
rates  at  several  of  our  irrigation  facilities 
where  we  are  required  to  recover  our 
full  costs  of  operation  and  maintenance. 
EFFECTIVE  DATE:  The  irrigation 
assessment  rates  shown  in  the  tables 
were  effective  on  January  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
details  about  a  particular  BIA  irrigation 
facility,  please  use  the  tables  in  the 
SUPPLEMENTARY  INFORMATION  section  to 
contact  the  regional  or  agency  office 
where  the  facility  is  located. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rate  Adjustment  was 
published  in  the  Federal  Register  on 
March  8,  2002  (67  FR  10748-10752),  to 
adjust  the  irrigation  rates  at  several  BIA 
irrigation  facilities.  A  correction  of  the 
March  8,  2002.  notice  was  published  on 
April  26,  2002,  at  67  FR  20820-20321 
for  all  units  of  the  Wapato  Irrigation 
Project.  The  public  and  interested 
parties  were  provided  an  opportunity  to 
submit  wrritten  comments  during  the  60 
day-periods  subsequent  to  March  8, 
2002,  and  April  26,  2002. 

Did  the  BIA  Receive  Any  Comments  on 
the  Proposed  Irrigation  Assessment 
Rate  Adjustments? 

Written  conunents  were  received  only 
for  the  proposed  irrigation  assessment 
rate  adjustment  at  the  Blackfeet 
Irrigation  Project,  Montana  (Project). 

What  Issues  Were  of  Concern  by  the 
Commentators? 

All  of  the  comments  were  concerned 
with  one  or  more  of  three  issues:  (1) 
Consultation  with  stakeholders;  (2)  how 
are  funds  expended  on  operation  and 
maintenance;  and  (3)  the  impact  of  a 
rate  increase  on  the  local  agricultural 
economy. 

How  Does  BIA  Respond  to  the  Concern 
of  Consultation  With  Stakeholders? 

Consultations  between  stakeholders 
and  any  of  the  BL\  irrigation  facilities 
are  ongoing  through  local  meetings  held 
periodically  at  different  locations 
convenient  to  the  stakeholders  of  the 
individual  irrigation  facilities.  At  those 
consultation  meetings,  any  issue  of 
concern  by  a  stakeholder  can  be  brought 
up  and  discussed  such  as  water 
operations,  facility  maintenance,  and 
financial  management.  For  example,  a 
BIA  representative  attended  meetings  of 
the  Seville  Water  Users  Association  of 
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the  Project  on  May  27,  2000,  April  30, 
2001,  and  April  25,  2002.  During  those 
meetings,  the  BLA  representative 
notified  stakeholders  of  the  need  for  an 
increase  in  irrigation  assessment  rates. 
Concurrent  with  the  Federal  Register 
notice  of  March  8,  2002,  the  local  BIA 
agency  at  the  Project  also  publicized  the 
proposed  rate  adjustment  in  a  local 
newspaper  asking  for  comments. 

How  Does  BIA  Respond  to  the  Concern 
of  How  Funds  Are  Expended  for 
Operation  and  Maintenance? 

The  BLA's  records  for  expenditures  on 
all  of  its  irrigation  facilities  are  public 
records  and  available  for  review  by 
stakeholders  or  interested  parties.  These 
records  can  be  reviewed  diuing  normal 
business  hours  at  the  individual  agency 
offices.  To  review  these  records, 
stakeholders  and  interested  parties  are 
directed  to  contact  the  BIA 
representative  at  the  specific  facility 
serving  them  using  the  tables  in  the 
SUPPLEMENTARY  INFORMATION  section. 

How  Does  BIA  Respond  to  the  Concern 
of  an  Irrigation  Assessment  Rate 
Increase  and  Its  Impact  on  the  Local 
Agricultural  Economy? 

The  irrigation  operations  and 
maintenance  rate  for  the  2001  irrigation 
season  at  the  Project  was  $11.00  per 
acre.  Based  on  a  financial  analysis  for 
the  2002  irrigation  season,  the  rate  to 
sustain  the  Project  should  be  $15.85  per 
acre.  The  BIA  realized  that  a  $4.85  rate 
increase,  a  44  percent  increase  over  the 
2001  rate,  had  the  potential  to  place  an 
economic  strain  on  the  agricultural 
community  served  by  the  facility.  The 
BLA  took  this  into  consideration  and  is 
raising  the  2002  assessment  rate  $2.00. 
an  increase  of  18  percent,  for  a  total 
assessment  rate  for  the  2002  irrigation 
season  of  $13.00.  This  is  an  increase  of 
less  than  half  necessary  to  sustain  the 


facility.  To  accommodate  the  lesser 
increase,  the  facility  will  continue  to 
defer  some  maintenance.  A  rate  of 
$13.00  per  acre  will  provide  funding  for 
operation  of  the  facility  and  perform 
minimal  maintenance. 

Does  the  BIA  Have  Any  Other 
Justification  for  Increasing  Its  Irrigation 
Assessment  Rates  at  the  Project  or  at 
Any  Other  Irrigation  Facilities? 

Over  the  past  several  years  the  BIA's 
irrigation  program  has  been  the  subject 
of  several  Inspector  General  (IG)  audits. 
In  the  most  recent  audit.  No.  96-1-641 , 
1996,  the  IG  concluded,  "Operation  and 
maintenance  revenues  were  insufficient 
to  maintain  the  projects,  and  some 
projects  had  deteriorated  to  the  extent 
that  their  continued  capability  to  deliver 
water  was  in  doubt.  This  occurred 
because  operation  and  maintenance 
rates  were  not  based  on  the  full  cost  of 
delivering  water,  including  the  costs  of 
systematically  rehabilitating  and 
replacing  project  facilities  and 
equipment,  and  because  project 
personnel  did  not  seek  regular  rate 
increases  to  cover  the  full  cost  of 
operation."  This  audit  recommendation 
is  still  outstanding. 

Previous  IG  audits  reached  the  same 
conclusion.  This  showed  a  lack  of 
response  in  addressing  this  critical  issue 
by  the  BIA  over  an  extended  period  of 
time.  Irrigation  assessment  rates  must  be 
systematically  reviewed  and  adjusted 
when  necessary  to  reflect  the  BIA's 
actual  full  costs  to  properly  operate  and 
perform  all  appropriate  maintenance  on 
the  irrigation  facility  infrastructure.  If 
this  is  not  accomplished,  a  rate 
deficiency  can  accumulate.  Overcoming 
rate  deficiencies  can  result  in  having  to 
raise  rates  in  larger  increments  and  over 
shorter  time  fi-ames  than  would  have 
been  otherwise  necessary. 


Does  the  BIA  Have  Any  Proposed  Rate 
Adjustments  That  Were  Not  Put  Into 
Effect? 

The  proposed  rate  adjustment  for  the 
2003  irrigation  season  at  the  Flathead 
Irrigation  Project  from  S19.95  to  S21.45 
is  not  being  put  into  effect.  After  further 
consultation  with  the  stakeholders,  the 
BIA  agreed  a  rate  adjustment  could  be 
delayed. 

Where  Can  I  Get  Information  on  the 
Regulatory  and  Legal  Citations  in  This 
Notice? 

You  can  contact  the  individuals  listed 
in  the  contact  tables  below  or  you  can 
use  the  Internet  site  for  the  Government 
Printing  Office  at  http://w\\-\y.gpo.gov. 

What  Authorizes  Us  To  Issue  This 
Notice? 

Our  authority  to  issue  this  document 
is  vested  in  the  Secretary  of  the  Interior 
by  5  U.S.C.  301  and  the  Act  of  August 
14.  1914  (38  Stat.  583:  25  L'.S.C,  385). 
The  Secretary  has  in  turn  delegated  this 
authority  to  the  Assistant  Secretary — 
Indian  Affairs  under  Part  209,  Chapter 
8.1  A,  of  the  Department  of  the  Interior's 
Departmental  Manual. 

Does  This  Notice  Affect  Me? 

This  notice  affects  you  if  you  own  or 
lease  land  within  the  assessable  acreage 
of  one  of  our  irrigation  facilities,  or  you 
have  a  carriage  agreement  with  one  of 
our  irrigation  facilities. 

Who  Can  I  Contact  for  Further 
Information? 

The  following  tables  list  the  regional 
and  agency  contacts  for  the  irrigation 
facilities  where  the  BIA  reco\ers  its 
costs  for  local  administration,  operation, 
maintenance,  and  rehabilitation. 


Project  name 


Project/agency/contacts 


Northwest  Region  Contacts 


Stanley  Speaks,  Regional  Director,  Bureau  of  Indian  Affairs,  Northwest  Regional  Office.  911  N.E.  11th  Avenue,  Portland,  Oregon  97232-4169. 

Telephone  (503)  231-6702 


Flathead  Irrigation  Project 
Fort  Hall  Inigation  Prefect 
Wapato  Irrigation  Project  . 


Emest  T.  Moran,  Superintendent,  Flathead  Agency  Irrigation  Division,  P  O  Box  40.  Pablo.  Mon- 
tana 59855-5555,  Telephone:  (406)  675-2700. 

Eric  J.  LaPointe.  Superintendent,  Fort  Hall  Agency.  P.O.  Box  220.  Fort  Hall.  Idaho  83203-0220. 
Telephone:  (208)  238-2301 . 

Pierce  Harrison,  Project  Administrator,  Wapato  Irrigation  Project.  P.O.  Box  220.  Wapato.  WA 
98951-0220,  Telephone:  (509)  877-3155. 


Rocky  Mountain  Region  Contacts 


Keith  Beartusk,  Regional  Director,  Bureau  of  Indian  Affairs,  Rock  Mountain  Regional  Office,  316  North  26th  Street,  Billings,  Montana  59101 

Telephone:  (406)  247-7943 


Blackfeet  Inigation  Project 


Ross  Denny,  Superintendent,  Cliff  Hall,  Irrigation  Manager,  Box  880.  Browning,  MT  59417. 
Telephones:  (406)  338-7544,  Superintendent,  (406)  338-7519,  Irngation 
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Project  name 


Crow  Irngation  Proiect     

Fort  Belknap  Irrigation  Proiect 
Fort  Peek  Irrigation  Project     .. 


Wind  River  Irrigation  Project 


Project/agency/contacts 


Gordon  Jackson  Supenntendent,  Dan  Lowe,  Irrigation  Manager,  P.O.  Box  69,  Crow  Agency, 
MT  59022.  Telephones  (406)  638-2672  Supenntendent,  (406)  638-2863,  Irrigation. 

Cleo  Hamilton.  Supenntendent,  Ted  Hall,  Acting  Irrigation  Manager,  R.R.I,  Box  980,  Hariem, 
MT  59526.  Telephones  (406)  353-2901,  Supenntendent,  (406)  353-2905,  Irrigation. 

Dennis  Whiteman  Supenntendent,  PO  Box  637.  Poplar,  MT  59255,  Marvin  Azure,  Irrigation 
Manager  (acting),  602  6th  Avenue  North,  Wolf  Point,  MT  59201,  Telephones;  (406)  768- 
5312,  Supenntendent.  (406)  653-1752,  Irngation 

Perry  Baker  Supenntendent.  Shendan  Nicholas,  Irngation  Manager,  P.O.  Box  158,  Fort 
Washakie.  WY  82514,  Telephones;  (307)  332-7810,  Supenntendent,  (307)  332-2596,  Irriga- 
tion 


Southwest  Region  Contacts 


Bob  Baracker  Regional  Director  Bureau  of  Indian  Aflairs.  Southwest  Regional  Office,  615  First  Street,  NW.,  Albuquerque.  New  Mexico  87102, 

Telephone  (505)  346-7587 


Pine  River  Irngation  Project 


Michael  Stancampiano,  Supenntendent,  Kenneth  Caveny,  Irrigation  Engineer,  P.O.  Box  315, 
Ignacio,  CO  81137-0315,  Telephones;  (970)  563-^511.  Superintendent,  (970)  563-1017,  Irri- 
gation   


Western  Region  Contacts 


Wayne  Nordwall  Regional  Director  Bureau  ot  Indian  Affairs,  Westem  Regional  Office,  PO  Box  10,  Phoenix,  Anzona  85001.  Telephone:  (602) 

379-6600 


Colorado  River  Irngation  Project 
Duck  Valley  Irngation  Project  .... 


Fori  Yuma  Irrigation  Project   

San  Carios  irngation  Project  Joint  Works 
San  Carios  Irngation  Project  Indian  Works 

Uintah  Irrigation  Project  

Walker  River  Irrigation  Project  


Allen  Anspach,  Supenntendent.  R  R    1  Box  9-C,  Parker,  AZ  85344,  Telephone;  (928)  669- 

7111 
Paul  Young,  Supenntendent,  Pete  LeFebvre,  Nat  I  Resources  Specialist,  1555  Shoshone  Circle, 

Elko.  Nevada  89801.  Telephones   (775)  738-0569,  Supenntendent,  (775)  738-0590,  Irnga- 
tion 
William  Pyotl.  Land  Operations  Officer.  PO  Box  11000,  Yuma,  Arizona,  Telephone;  (520)  782- 

1202 
Randy  Shaw  Irngation  Manager.  13805  N.  Anzona  Boulevard,  Coolidge,  AZ  85228,  Telephone; 

(520)  723-6216 
Joe  Revak  Pima  Agency,  Land  Operations,  Box  8,  Sacaton,  AZ  85247,  Telephone;  (520)  562- 

3372 
Lynn  Hansen   Irrigation  Manager,  P  O   Box  130,  Fort  Duchesne,  UT  84026,  Telephone;  (435) 

722-4341 
Chuck  ORourke.  Natural  Resource  Officer,   1677  Hot  Spnngs  Road,  Carson  City,  Nevada 

89706,  Telephone   (775)  887-3550 


What  Will  BIA  Charge  for  the  2002  or 
2003  Irrigation  Seasons? 

The  rate  table  below  shows  how  wi- 
will  bill  dt  e'dch  of  our  irri"dtion 


facilities  for  the  2002  or  2003  irrigation 
season  as  indicated.  The  irrigation 
facilities  where  rates  were  adjusted  are 


NORTHWEST  REGION  RATE  TABLE 


Project  name 

Flathead  Irngation  Project      

Fort  Hall  Irrigation  Project 

Fort  Hall  Irngation  Project  Minor  Units  ... 
Fort  Hall  Irngation  Project'  Michaud     ... 

Wapato  Irngation  Project'  Ahtanum  Unit 


Wapato  Irngation  Project"  Toppenish/Simcoe  Units 


Wapato  Irrigation  Project'  Wapato. Satus  Unit 


Rate  category 


Basic  per  acre 
Basic  per  acre 


noted  bv  an  asterisk  immediately 
following  the  name  of  the  facilities. 


C"rfent^2002     proposed  2003  rate 


Basic  per  acre     

Basic  per  acre     

Pressure  per  acre  

Billing  Charge  Per  Tract 

Farm   unit/land   tracts   up   to  one   acre   (minimum 

charge) 

Farm  unit/land  tracts  over  one  acre — per  acre  

Billing  Charge  Per  Tract  

Farm   unit/land  tracts   up  to   one   acre   (minimum 

charge) 

Farm  unit/land  tract  over  one  acre — per  acre  

Billing  Charge  Per  Tract  

Farm   unit/land   tracts   up  to   one   acre   (minimum 

charge) 
A   farm  univland  tracts  over  one  acre — per  acre  ... 


$1995 

$1995 

20.00 

To  be  Determined 

(See  Note 

below). 

14  00 

28.00 

41  00 

5  00 

, 

10.35  > 

1035 

^- 

5.00 

10  40 

10  40 

5.00 

41.40 

41.40 
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NORTHWEST  Region  Rate  Table— Continued 


Project  name 


Rate  category 


Current  2002 
rate 


Proposed  2003  rate 


Additional   Works   farm   unit/land   tracts   over  one 

acre — per  acre. 
"B"  farm  unifland  tracts  over  one  acre — per  acre  ... 
Water  Rental  Agreement  Lands — per  acre  


4576 

49.68 
50.96 


Note — "To  be  detemiined,"  means  that  future  rates  will  become  effective  only  after  we  have  published  another  rate  notice  for  comments,  fol- 
lowed by  a  final  rate  notice. 

ROCKY  Mountain  Region  Rate  Table 


Project  name 


Rate  category 


I    2002  season 
rate 


Blackfeet  Irrigation  Project* Basic-per  acre  

Crow  Irrigation  Project  (See  note  below)  Basic-per  acre  

Fort  Belknap  Irrigation  Project  Indian  per  acre  

Non-Indian  per  acre 

Fort  Peck  Irrigation  Project  Basic-per  acre  

Wind  River  Irrigation  Project Basic-per  acre  


S1300 
16  00 
625 
12  50 
14  00 
1200 


Note — The  Crow  Project  rate  adjustment  was  previously  announced  in  the  Federal  Register  for  the  2002  irngation  season  and  is  tjeing  pro- 
vided for  informational  purposes  only,  reference  Fed.  Reg.,  Vol.  64,  No.  95,  Page  27003,  May  18,  1999. 


Southwest  Region  Rate  Table 


Project  name 

Rate  category 

2002  rate 

Pine  River  Irrigation  Project 

Minimum  Charge  per  tract  

Basic-per  acre  

$2500 

8  50 

Western  Region  Rate  Table 

Project  name 


Rate  category 


Current  2002 
rate 


Proposed  2003  rate 


Duck  Valley  Irrigation  Project  

Fort  Yuma  Irrigation  Project  (See  note  below) 


San  Carios  Irrigation  Project  (Joint  Works)  .. 
San  Carios  Irrigation  Prefect  (Indian  Wori<s) 

Uintah  Irrigation  Project  

Walker  River  Irrigation  Project 


Colorado  River  Irrigation  Project  [  Basic  per  acre  up  to  5.0  acre  feet 

Excess  Water  per  acre  foot  5.0-5.5  acre-feet 
Excess  Water  per  acre-foot  over  5.5  acre-feet 

Basic-per  acre 

Basic-per  acre  up  to  5.0  acre-feet  

Excess  Water  per  acre-foot  over  5.0  acre-feet 

Basic-per  acre 

Basic-per  acre 

Basic-per  acre  

Indian  per  acre  

Non-Indian  per  acre  


$37.00 

7.40 

17  00 

5.30 

60.00 

10.50 

20.00 

56  00 

8.50 

732 

15  29 


To  be  Determined.'' 


$20  00 

To  be  Determined 


^  "To  be  detenmined,"  means  that  future  rates  will  become  effective  only  after  we  have  published  another  rate  notice  for  comments  followed  by 
a  final  rate  notice. 

Note — The  Fort  Yuma  Irrigation  Project  is  owned  and  operated  by  the  Bureau  of  Reclamation  (Reclamation).  The  irngation  rates  assessed  for 
operation  and  maintenance  are  established  by  Reclamation  and  are  provided  for  informational  purposes  only.  The  BIA  only  collects  the  irrigation 
assessments  on  behalf  of  Reclamation. 


Coiisultation  and  Coordination  With 
Tribal  Governments  (Executive  Order 
13175) 

The  BIA  irrigation  facilities  are  vital 
components  of  the  local  agriculture 
economy  of  the  reservations  on  which 
they  are  located.  To  fulfill  its 
responsibilities  to  the  tribes,  tribal 
organizations,  water  user  organizations, 
and  the  individual  water  users,  the  BIA 
communicates,  coordinates,  and 
consults  on  a  continuing  basis  with 
these  entities  on  issues  of  water 
delivery,  water  availability,  costs  of 
administration,  operation,  maintenance. 


and  rehabilitation.  This  is  accomplished 
at  the  individual  irrigation  facilities  by 
agency  and  regional  representatives,  as 
appropriate,  in  accordance  with  local 
protocol  and  procedures.  This  notice  is 
one  component  of  the  BIA's  overall 
coordination  and  consultation  process 
to  provide  notice  and  request  comments 
from  these  entities  on  adjusting 
irrigation  assessment  rates. 


Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution.'or  Use  (Executive  Order 
13211) 

The  rate  adjustments  will  have  no 
adverse  effects  on  energy  supply, 
distribution,  or  use  (including  a 
shortfall  in  supply,  price  increases,  and  . 
increase  use  of  foreign  supplies)  should 
the  proposed  rate  adjustments  be 
implemented.  This  is  a  notice  for  rate 
adjustments  at  BIA  owned  and  operated 
irrigation  facilities,  except  for  the  Fort 
Yuma  Irrigation  Project.  The  Fort  Yuma 
Irrigation  Project  is  owned  and  operated 
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by  the  Bureau  of  Reclamation  with  a 
portion  serving  the  Fort  Yuma 
Reservation. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

These  rate  adjustments  are  not  a 
significant  regulator\'  action  and  do  not 
need  to  be  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rate  making  is  not  a  rule  for  the 
purposes  of  the  Regulatory  Flexibility 
Act  because  it  is  "a  rule  of  particular 
applicability  relating  to  rates."  5  U.S.C. 
601(2). 

Unfunded  Mandates  Act  of  1995 

These  rate  adjustments  impose  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  are 
in  compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

Takings  Implications  (Executive  Order 
12630) 

The  Department  has  determined  that 
these  rate  adjustments  do  not  have 
significant  "takings"  implications.  The 
rate  adjustments  do  not  deprive  the 
public,  state,  or  local  governments  of 
rights  or  property 

Federalism  (Executive  Order  13132) 

The  Department  has  determined  that 
these  rate  adjustments  do  not  have 
significant  Federalism  effects  because 
they  pertain  solely  to  Federal-tribal 
relations  and  will  not  interfere  with  the 
roles,  rights,  and  responsibilities  of 
states. 

Civil  fustice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act  of  1995 

These  rate  adjustments  do  not  affect 
the  collections  of  information  which 
have  been  approved  by  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
under  the  Paperwork  Reduction  Act  of 
1995.  The  OMB  Control  Number  is 
1076-0141  and  expires  November  30, 
2002. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
these  rate  adjustments  do  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 


environment  and  that  no  detailed 
statement  is  required  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370(d)). 

Dated:  September  24,  2002 
Neal  A.  McCaleb. 

Assistant  Sfcrftarv — Indian  Affairs 
(KR  Do( .  02-26038  Filed  10-11-02;  8;45  am] 

BILUNG  CODE  4310-4,M> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-600-03-1 01 0-BM-241  A] 

Notice  of  Public  Meetings,  Soutttwest 
Colorado  and  Northwrest  Colorado 
Resource  Advisory  Council  Meetings 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  Public  Meetings. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Southwest 
Colorado  Resource  Advisory  Council 
(RAC)  and  Northwest  Colorado  RAC 
will  meet  as  indicated  below. 
DATES:  The  Southwest  Colorado  RAC 
meeting  will  be  held  November  22,  2002 
at  the  Bill  Meddles  Recreation  Center 
located  at  180  Gunnison  River  Drive  in 
Delta,  Colorado. 

The  Northwest  Colorado  RAC  meeting 
will  also  be  held  November  22.  2002  at 
the  Bill  Heddles  Recreation  Center 
located  at  180  Gunnison  River  Drive  in 
Delta.  Colorado. 

Both  the  Southwest  and  Northwest 
Colorado  RAC  meetings  will  begin  at  9 
a.m.  and  adjourn  at  approximately  4 
p.m.  Public  comment  periods  at  the 
meetings  will  be  in  the  morning  at  9:30 
am  and  in  the  afternoon,  to  start  no 
later  than  3  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  I.  Porter,  RAC  Coordinator,  Bureau 
of  Land  Management.  2815  H  Road, 
Grand  Junction,  Colorado  81506; 
Telephone  (970)  244-3012. 
SUPPtEMENTARY  INFORMATION:  The 
Southwest  and  Northwest  Colorado 
RACs  advise  the  Secretary  of  the 
Interior,  through  the  Bureau  of  Land 
Management,  on  a  variety  of  planning 
and  management  issues  associated  with 
public  land  management  in  Colorado. 

Purpose  of  the  Southwest  Colorado 
RAC  meeting  is  to  consider  several 
resource  management  related  topics 
including  County  Partnership 
Restoration  Project;  Coal  Bed  Methane 
Development;  Phoenix  RAC  Conference 


Report;  RAC  Goals;  and  Cooperative 
Management  Opportunities. 

Purpose  of  the  Northwest  Colorado 
RAC  meeting  is  to  consider  several 
resource  management  related  topics 
including  Wildlife,  Cultural,  Weeds, 
and  Wild  Horse  Management  Plan 
Subcommittee  reports;  Travel 
Management  Update;  RACs 
Functioning;  and  Moffat  County  Pilot 
Proposal. 

Tnese  meetings  are  open  to  the 
public.  The  public  may  present  written 
comments  to  the  RACs.  Each  formal 
RAC  meeting  wrill  also  have  time,  as 
identified  above,  allocated  for  hearing 
public  comments.  Depending  on  the 
number  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Individuals  planning  to  attend 
the  meetings  who  need  special 
assistance  should  contact  the  RAC 
Coordinator  listed  above. 

Dated;  October  7,  2002. 
Dave  Atkins, 

Acting  Western  Slope  Center  Manager. 

[FR  Doc.  02-26050  Filed  10-11-02;  8:45  am) 

BILUNG  CODE  4310^B-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Park  System  Advisory  Board; 
Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  Appendix,  that  the 
National  Park  System  Advisory  Board 
will  meet  October  30-31,  2002,  in  the 
St.  Francis  Suite  of  The  Westin  St. 
Francis,  Union  Square,  335  Powell 
Street,  San  Francisco,  California.  On 
October  30,  the  Board  will  tour  and 
receive  briefings  on  the  Golden  Gate 
National  Recreation  Area  and 
partnership  programs.  On  October  31, 
the  Board  will  convene  its  business 
meeting  at  8:00  a.m.,  and  adjourn  at  5:30 
p.m.  During  the  morning  session. 
National  Park  Service  Director  Fran 
Mainella  will  address  the  Board, 
followed  by  the  Board's  consideration  of 
National  Historic  Landmark 
nominations.  In  the  afternoon,  the  Board 
will  receive  reports  from  its  National 
Parks  Science  Committee,  Education 
Committee,  and  Partnerships 
Committee,  and  discuss  pending 
business. 

Other  officials  of  the  National  Park 
Service  and  the  Department  of  the 
Interior  may  address  the  Board,  and 
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other  miscellaneous  topics  and  reports 
may  be  covered.  The  order  of  the  agenda 
may  be  changed,  if  necessary,  to 
accommodate  travel  schedules  or  for 
other  reasons. 

The  Board  meeting  will  be  open  to  the 
public.  Space  and  facilities  to 
accommodate  the  public  are  limited  and 
attendees  will  be  accommodated  on  a 
first-come  basis.  Anyone  may  file  with 
the  Board  a  written  statement 
concerning  matters  to  be  discussed.  The 
Board  may  also  permit  attendees  to 
address  the  Board,  but  may  restrict  the 
length  of  the  presentations,  as  necessary 
to  allow  the  Board  to  complete  its 
agenda  within  the  edlotted  time. 

Anyone  who  wishes  further 
information  concerning  the  meeting,  or 
who  wishes  to  submit  a  written 
statement,  may  contact  Mr.  Loran 
Eraser,  Office  of  Policy,  National  Park 
Service,  1849  C  Street,  NW., 
Washington,  DC  20240;  telephone  202- 
208-7456. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  12 
weeks  after  the  meeting,  in  room  7252, 
Main  Interior  Building,  1849  C  Street, 
NW.,  Washington,  DC. 

Dated:  October  3,  2002. 
Loran  Fraser, 
Chief,  Office  of  Policy. 
[FR  Doc.  02-26185  Filed  10-11-02;  8:45  am] 

BILUNG  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  28,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  wo^itten 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places,  National  Park  Service,  1849  C  St. 
NW.,  NC400,  Washington,  DC  20240;  by 
all  other  carriers.  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.  NW.,  8th  floor,  Washington 
DC  20005;  or  by  fax.  202-343-1836. 


Written  or  faxed  comments  should  be 
submitted  by  October  30,  2002. 

Carol  D.  Shall, 

Keeper  of  the  National  Register  of  Historic 
Places. 

CALIFORNIA 

Solano  County 

Brown,  Jackson  Fav.  House,  6751  Maine 
Prairie  Rd.,  Dixon.  02001289. 

GEORGIA 

Candler  County 

Candler  County  Jail.  349  N.  Rountree  St., 
Metter,  02001291. 

Chatham  County 

Eastside  Historic  District.  Roughly  bounded 
by  E.  Broad,  Cedar.  Gwinnett  and 
Anderson  Sts.,  Savannah,  02001292. 

Glynn  County 

Colored  Memorial  School  and  Rinsley  High 
School,  1800  Albany  St.,  Brunswick, 
02001290, 

Laurens  County 

Stubbs  Park — Stonewall  Street  Historic 
District,  Roughly  bounded  by  W.  Moore 
St.,  Roosevelt  St.,  Bellevue  Ave.,  Marion 
St.,  Academy  Ave.,  Lancaster  and 
Thompson  Sts.,  Dublin,  02001293. 

Wilkes  County 

Smith,  Robert  Shand,  House,  902  S.  Spring 
St.,  Washington,  02001294. 

KANSAS 

Barton  County 

Wolf  Hotel,  104  E.  Santa  Fe.  EUinwood, 
02001295. 

LOUISIANA 

Vermilion  Parish 

Landrv  Plantation  House,  (Louisiana's 
French  Creole  Architecture  MPS),  1320 
Gallett  Rd.,  Youngsville.  02001296. 

MONTANA 

Flathead  County 

Middle  Fork  Bridge.  Across  Middle  Fork  of 
Flathead  R..  West  Glacier.  02001297. 

PENNSYLVANIA 

Washington  County 

Bethel  African  American  Episcopal  Church 
of  Monongahela  City.  Jet.  7th  and  Main 
Sts..  Monongahela  City,  02001298. 

[FR  Doc.  02-26184  Filed  10-11-02;  8:45  am] 

BILLING  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG), 
Notice  of  Meeting 

agency:  Bureau  of  Reclamation, 
Interior. 


ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canvon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decisionmaking  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (the 
AMWG),  a  technical  work  group  (the 
TWG),  a  monitoring  and  research  center, 
and  independent  review  panels.  The 
TWG  is  a  subcommittee  of  the  AMWG 
and  provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 

Date  and  Location:  The  Glen  Canyon 
Dam  Techniced  Work  Group  will 
conduct  the  following  public  meeting: 

Phoenix,  Arizona — November  7-8. 
2002.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  will  begin  at  8  a.m.  and 
conclude  at  2  p.m.  on  the  second  day. 
The  meeting  will  be  held  at  the  Bureau 
of  Indian  Affairs — Western  Regional 
Office,  2  Arizona  Center.  Conference 
Rooms  A  and  B  (12th  floor).  400  North 
5th  Street.  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  discuss  the  experimental  flow 
status,  Low  Steady  Summer  Flow 
(LSSF)  Report  on  integrated  sediment 
studies,  warm  water  science  plan.  FY 
2004  Annual  Work  Plan  and  Budget,  the 
target  development  process, 
environmental  compliance,  and  other 
administrative  and  resource  issues 
pertaining  to  the  AMP. 

Agenda  items  may  be  revised  prior  to 
any  of  the  meetings.  Final  agendas  will 
be  posted  15  days  in  advance  of  each 
meeting  and  can  be  found  on  the  Bureau 
of  Reclamation  Web  site  under 
Environmental  Programs  at  http:// 
WHi\'.uc. usbr.gov/amp.  Time  will  be 
allowed  on  each  agenda  for  any 
individual  or  organization  wishing  to 
make  formal  oral  comments  (limited  to 
10  minutes)  at  the  meetings. 

To  allow  full  consideration  of 
information  by  the  AMWG  or  TWG 
members,  written  notice  must  be 
provided  to  Randall  Peterson.  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street.  Room 
6107,  Salt  Lake  City.  Utah  84138-1147; 
telephone  (801)  524-3758;  faxogram 
(801)  524-3858;  e-mail  at 
rpeterson@uc.usbr.gov  a{  least  five  [5] 
days  prior  to  the  meeting.  Any  written 


63680 


Federal  Register / Vol.  67.  No.  199 /Tuesday.  October  15.  2002 /Notices 


comments  received  will  be  provided  to 
the  AMVVG  and  TVVG  members  at  their 
respective  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Peterson,  telephone  (801 )  524- 
3758;  faxogram  (801)  524-3858;  or  via  e- 
mail  at  rpeterson&uc.  usbr.gov. 

Uated   ()(  tciber  2.  2002. 
Randall  V.  Peterson, 
Munagfr.  Adoptive  Managemfnt  and 
Environmental  Resources  Division. 
IFR  Dor.  02-26067  Filed  10-11-02;  8:45  ami 

BILUNG  CODC  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-02-0301 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  date:  October  18,  2002  at  11 

a.m. 

PLACE:  Room  101,  500  E  Street  S\V., 

Washington,  DC  20436.  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  hiture  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  TA-421-1  (Market 
Disruption)(Pedestal  Actuators  from 
China) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  on  market 
disruption  to  the  President  on  October 
IB,  2002). 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  October  10.  2002 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
(FR  Doc.  02-26331  Filed  10-10-02;  2:36  pml 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-02-031] 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  October  21 .  2002  at  1 1 

a.m. 

PLACE:  Room  101,  500  E  Street  SVV., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 


STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings;  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-1014-1018 
(Preliminary)  (Polyvinyl  Alcohol  from 
China,  Germany,  Japan,  Korea,  and 
Singapore) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  to  the 
Secretarv  of  Commerce  on  October  21, 
2002;  Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted  to 
the  Secretarv  of  Commerce  on  or  before 
October  28,  2002.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
mav  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Clommission: 

Issued:  October  10,  2002. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
IFR  Doc  02-26332  Filed  10-10-02;  2:36  pml 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USnC  SE-02-032] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

International  Trade  Commission, 

TIME  AND  DATE:  October  22,  2002  at  11 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington.  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-426  and  731- 
TA-984-985  (Final)  (Sulfanilic  Acid 
from  Hungary  and  Portugal) — briefing 
and  vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
November  1.2002.) 

5.  Inv.  No.  731-TA-749  (Review) 
(Persulfates  from  China) — briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
October  31,  2002.) 

6.  Outstanding  action  jackets;  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 


may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  October  10.  2002. 
By  order  of  the  Commission: 
Marilyn  R.  Abbott. 

Secretary'  to  the  Commission. 

IFR  Doc.  02-26355  Filed  10-10-02;  3:30  pm] 

BILUNG  CODE  7020-02-P 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Douglas  L.  Geiger,  M.D.;  Denial  of 
Application 

On  September  24.  2001.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Douglas  L.  Geiger. 
M.D.  (Dr.  Geiger),  proposing  to  deny  his 
pending  application  for  DEA  Certificate 
of  Registration  as  a  practitioner,  and 
deny  any  pending  modifications  of  such 
application  pursuant  to  21  U.S.C.  823(f). 
As  a  basis  for  the  denial  of  his  pending 
application,  the  Order  to  Show  Cause 
alleged  that  Dr.  Geiger  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Georgia.  21 
U.S.C.  824(a)(3).  The  order  also  notified 
Dr.  Geiger  that  should  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Geiger  at  a  location 
in  Riverdale.  Georgia.  A  second  copy  of 
the  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Geiger  at  a  location 
in  College  Park.  Georgia.  DEA  received 
a  signed  receipt  indicating  that  the 
Order  to  Show  Cause  was  received  on 
behalf  of  Dr.  Geiger  at  that  location. 
Subsequently,  and  at  Dr.  Geiger's 
request,  a  copy  of  the  Order  to  Show 
Cause  was  sent  to  him  by  facsimile  on 
October  9,  2001.  DEA  received  a  printed 
report  indicating  that  the  show  cause 
order  had  been  successfully  transmitted 
to  the  number  provided  by  Dr.  Geiger. 
DEA  has  not  received  a  request  for 
hearing  or  any  other  reply  from  Dr. 
Geiger  or  anyone  purporting  to 
represent  him  in  this  matter. 

Therefore,  the  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  the  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
having  been  received,  concludes  that  Dr. 
Geiger  is  deemed  to  have  waived  his 
hearing  right.  After  considering  material 
fi-om  the  investigative  file  in  this  matter, 
the  Deputy  Administrator  now  enters 
his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.43(d)  and  (e) 
and  1301.46. 
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The  Deputy  Administrator  finds  that 
Dr.  Geiger  was  issued  a  temporary 
medical  license  #0142  on  October  6, 
1994,  That  license  was  extended  until 
December  8, 1994,  and  subsequently 
extended  on  separate  occasions  imtil  its 
expiration  on  October  5, 1995,  A  second 
temporary  medical  license  was  issued  to 
Dr.  Geiger  on  December  21, 1998,  and 
on  February  4, 1999,  that  license  also 
expired.  According  to  a  August  6,  2001 
letter  contained  within  the  investigative 
file  from  the  Executive  Director  of  the 
Composite  State  Board  of  Medical 
Examiners,  Dr.  Geiger  has  never  been 
issued  a  permanent  license  to  practice 
medicine  in  the  State  of  Georgia. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C, 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Carla  Johnson,  M,D.,  66  FR 
52939  (2001);  Graham  Travers  Schuler, 
M,D,,  65  FR  50570  (2000);  Demetris  A. 
Green,  M.D.,  61  FR  60,728  (1996). 

DEA  has  also  consistently  held  that  a 
DEA  registration  may  not  be  maintained 
if  the  applicant  or  registrant  lacks  state 
authority  to  dispense  controlled 
substances,  even  if  such  lack  of  state 
authorization  was  the  result  of  the 
expiration  of  his/her  state  registration 
without  further  action  by  the  state.  See 
e.g.,  Mark  L.  Beck,  D.D.S.,  64  FR  40899 
(1999);  Gary  D.  Benke,  M.D.,  58  FR 
65734  (1993);  Carlyle  Balgobin,  D.D.S,, 
58  FR  46992  (1993);  Charles  H.  Ryan, 
M.D,.  58  FR  14430  (1993);  James  H, 
Nickens,  M.D.,  57  FFi  59847  (1992), 

In  the  instant  case,  the  Deputy 
Administrator  finds  that  there  is 
evidence  demonstrating  that  Dr,  Geiger 
is  not  authorized  to  handle  controlled 
substances  in  Georgia,  the  State  in 
which  he  seeks  a  DEA  registration. 
Since  Dr.  Geiger  lacks  such  authority,  he 
is  not  entitled  to  a  DEA  registration  in 
that  state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administradon,  pursuant  to  the 
authority  vested  in  him  by  21  U,S,C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
DEA  Certificate  of  Registration 
submitted  by  Douglas  L,  Geiger,  M.D. 
be,  and  it  hereby  is  denied.  This  order 
is  effective  November  14,  2002. 

Dated:  September  30.  2002. 
John  B.  Brown  III, 

Deputy  Administrator. 

(PR  Doc.  02-26164  Filed  10-11-02:  8:45  am] 

BILUNG  CODE  4410-OB-M 


LEGAL  SERVICES  CORPORATION 

Development  of  a  National  Reporting 
System  To  Collect  Performance  and 
"Outcomes"  Information  on  the 
Results  of  the  Services  Provided  by 
LSC-funded  Grantees  to  Eligible 
Clients 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Request  for  Information  on  the 
Development  of  a  National  Reporting 
System  to  Collect  Performance  and 
"Outcomes"  Information  on  the  Results 
of  the  Services  Provided  by  LSC-funded 
Grantees  to  Eligible  Clients. 

SUMMARY:  This  notice  is  a  request  for 
information  for  use  by  the  Legal 
Services  Corporation  regarding  the 
Development  of  a  National  Reporting 
System  to  Collect  "Outcomes" 
Information  on  the  Results  of  the 
Services  Provided  by  LSC-funded 
grantees  to  Eligible  Clients. 
ADDRESSES:  Two  (2)  copies  of  written 
submissions  should  be  addressed  to 
Wendy  Biunette.  Legal  Services 
Corporation.  750  First  Street  NE.. 
Washington.  DC  20002-4250. 
DATES:  Information  must  be  submitted 
by  5  p.m.,  January  17,  2003.  This  is  an 
extension  of  submission  date  of 
September  28.  2002  included  in  a 
previously  published  notice  for  this  RFl. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randi  Youells  or  Michael  Genz,  Legal 
Services  Corporation,  750  1st  Street  NE., 
Washington,  DC  20002-4250. 
SUPPLEMENTARY  INFORMATION:  The  Legal 
Services  Corporation  (LSC)  is  a  private, 
nonprofit  corporation  established  by  the 
Congress  of  the  United  States  to  ensure 
equal  access  to  justice  under  the  law  by 
providing  legal  assistance  in  civil  matter 
to  low-income  individuals.  LSC  is 
headed  by  an  11 -member  board  of 
directors,  appointed  by  the  President 
and  confirmed  by  the  Senate. 

LSC  does  not  itself  provide  legal 
services  to  low-income  Americans.  The 
Corporation  is  authorized  by  Congress 
to  make  grants  and  contracts  to  support 
the  provision  of  civil  legal  assistance  to 
clients  who  meet  eligibility 
requirements.  LSC  develops  and 
administers  policy  consistent  with 
Congressional  mandate,  secures  and 
receives  federal  appropriations  and 
allocates  these  appropriations  to  not-for- 
profit  legal  services  organizations 
throughout  the  county:  assures  that 
grantees  of  LSC  funds  comply  vvith 
federal  law  and  regulations;  and 
guarantees  the  delivery  of  high  quality 
services  to  eligible  low-income  people 
in  the  United  States  and  its  territories. 
LSC  makes  grants  to  organizations  that 


provide  legal  assistance  to  indigent 
persons  throughout  the  United  States. 
Puerto  Rico,  the  District  of  Columbia, 
the  U.S.  Virgin  Islands.  Guam,  and 
Micronesia.  LSC  grants  federal  dollars  to 
independent  local  programs  chosen 
through  a  system  of  competition. 

As  a  delivery  system,  legal  services 
programs  provide  a  full  range  of  ser\'ices 
to  eligible  clients.  While  grantees 
provide  many  kinds  of  services  to 
clients,  all  are  reported  to  LSC  as  either 
cases  (the  CSR  reporting  system)  or 
matters  (the  MSR  reporting  system). 
However,  neither  CSR  nor  MSR 
statistics  give  any  information  on  the 
outcome  of  a  particular  case.  In  fact,  the 
CSR  system  reveals  very  little  about  a 
case  closed  by  and  LSC-funded  grantee 
other  than  the  following; 

•  That  the  grantee  accepted  the  case, 
that  is.  the  case  met  the  eligibility 
guidelines  established  by  the  program's 
board  and  by  LSC; 

•  That  the  case  was  "completed"  or 
closed  within  the  calendar  year  covered 
by  the  CSR  submission; 

•  The  maimer  in  which  the  case  was 
handled,  such  as  'advice';  and 

•  The  general  area  of  law  in  which  the 
case  falls  (e.g..  housing  law,  family  law). 

This  is  perceived  as  problematic  for 
several  reasons: 

(1)  By  simply  counting  closed  cases 
the  CSR  system  reduces  the  provision  of 
legal  services  to  a  number  rather  than 
helping  us  understand  what  changes 
grantees  have  made  in  the  lives  of  our 
clients  and  their  communities. 

(2)  Reducing  to  a  single  number  (a 
"closed  case")  the  services  that  a 
grantee  provides  to  a  client  makes  the 
work  of  grantees  seem  easy  and 
undemanding. 

(3)  Because  the  CSR  data  do  not 
measure  performance  and  outcomes,  it 
does  not  allow  LSC  and  its  grantees  to 
objectively  track  whether  we  are 
expanding  access  and  improving 
performance  quality  as  required  by 
LSC's  five-vear  Strategic  Plan. 

(4)  CSR  data  do  not  allow  for 
comparisons  of  grantees  in  terms  of  the 
efficiency  and  effectiveness  of  grantees' 
work  for  clients.  Although  we  are  able 
to  extrapolate  "cost-per-case  '  from  the 
CSR  data,  the  data  do  not  enable  us  to 
identify  which  grantees  are  working 
ineffectively  or  do  not  otherwise  meet 
the  standards  commonly  expected  of 
high  quality  legal  ser\'ices  providers. 
Conversely,  we  cannot  objectively 
identif>'  our  strongest  programs  so  that 
we  can  understand  what  makes  them 
"best"  in  order  to  replicate  them. 

(5)  The  CSR/MSR  data  do  not  present 
information  that  allows  the  legal  ser\'ice 
commujiity  to  draw  reasonable 
conclusions  about  what  happened  to 
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those  clients  who  were  given  advice  or 
brief  service,  or  who  received  assistance 
through  a  service  classified  by  LSC  as  a 
'matter",  such  as  the  receipt  of 
communitv  legal  education  materials. 

Request  for  Information 

LSC  invites  interested  parties  to 
submit  written  information  relevant  to 
the  development  of  outcomes  measures 
for  legal  services  programs.  Information 
provided  through  public  submission 
will  be  considered  by  the  Legal  .Services 
Corporation  in  developing  a  strategy  to 
design  a  data  svstem  to  supplant  or 
supplement  the  current  CSR  and  M.SR 
systems. 

Materials  submitted  should  be 
confined  to  the  specific  topic  of  the 
studv  in  particular,  the  LSC  is  seeking 
written  submissions  on  the  following 
topics;  Outcomes  and  related 
performance  measurement  systems  for 
legal  ser\'ices  programs  currently  in  use 
across  the  countr\-;  optimal  ways  to 
assess  equity,  quality,  and  efficiency 
within  and  across  legal  services 
agencies;  the  tvpes  of  performance 
information  that  can  and  should  be 
tracked  in  a  viable  performance 
measurement  system;  performance 
measurement  in  relation  to  other 
evaluation  activitit^s;  the  performance 
measurement  development  process;  and 
optimal  ways  of  assessing  the  accuracy 
and  usefulness  of  performance 
measurement  systems 

Information  acquired  through  this 
Request  for  lnformati(5n  process  is 
provided  voluntarily,  will  not  be 
compensated,  and  will  not  obligatt!  LS(^ 
to  pursue  any  particular  course  of  action 
or  strategy. 

Victor  M.  Fortuno. 

General  Counsel  and  Vice  President  for  Legal 

Affairs. 

[FR  Doc.  02-26160  Filed  10-1 1-02;  8:45  am] 

BILLING  CODE  7050-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  DATE:  10  a  ni  .  Thursday. 
October  17,  2002 

PLACE:  Board  Room.  7th  Floor.  Room 
7047.  1775  Duke  Street.  Alexandria.  VA 
22314-3428 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED: 

1.  Quarterlv  Insurance  Fund  Report. 

2.  Request  from  a  Federal  Credit 
Union  to  Expand  its  Community 
Charter. 


J.  Requests  from  two  Federal  Credit 
Unions  to  Add  Underserved  Areas  to 
their  Fields  of  Membership. 

4.  Approval  and  Funding  for  the  2003 
Computer  Replacement  Project. 

,S   Fint]l  Fhili'  Part  704  of  NCUA's 
Rules  and  Regulations,  (iorporate  Credit 
Unions. 

6.  Approval  of  NCUA's  Strategic  Plan 
for  2003-2008 
RECESS:  11:15  a.m. 
TIME  AND  DATE:  11:30  am.,  Thursday. 
October  17.  2002. 

PLACE:  Board  Room.  7th  Floor.  Room 
7047.  1775  Duke  Street.  Alexandria.  V'A 
22314-3428. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  Under  Part 
702  of  NCXIA's  Rules  and  Regulations. 
(Closed  pursuant  to  Exemptions  (8). 
(9)(AKii)and(9)(B). 

2.  One  (1)  Personnel  Matter.  Closed 
pursuant  to  Exemptions  (2)  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Beckv  Baker.  Secretary'  of  the  Board. 
Telephone:  703-518-6304. 

Beckv  Baker, 

Snrftan  •>!  thf  Hoard 

IFR  Do(    U2-J().iH  Filfd  lU-lU-02;  2:36  pml 

BILLING  CODE  7535-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978. 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  .-\ct  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  (1.  Kennedy.  Permit  Office. 
Office  <if  Polar  Programs.  Rm.  755. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  lune  3. 
2002.  the  National  Science  Foundation 
published  a  notice  in  the  Federal 
Register  of  permit  applications  received. 
Permits  were  issued  on  lulv  26.  2002  to: 
Uavid  Ainlev.  Permit  No.  2003-002: 
Paul  I.  Ponganis.  Permit  No.  2003-003; 
William  R.  Eraser.  Permit  No.  2003-004. 
005.  006;  and  Mark  Buckley.  Permit  No. 
2003-007. 

Nadene  G.  Kennedy. 

Pt-nuit  Oftii''!- 

IFR  Uoc.  02-26188  Fileil  10-11-02;  8:45  am] 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy.  Permit  Office, 
Office  of  Polar  Programs.  Rm.  755. 
National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  The 
.National  Science  Foundation  published 
notices  in  the  Federal  Register  of  permit 
applications  received.  Permits  were 
issued  on  October  4,  2002  to: 

Notice  Published 

Randall  Davis.  June  3.  2002.  Permit 
No.  2003-001;  Scott  Kelley.  September 
6.  2002.  Permit  No.  2003-008;  Donal 
Manahan.  September  6.  2002.  Permit 
No.  2003-009:  Brenda  Hall.  September 
6.  2002,  Permit  No.  2003-010;  Michael 
Castellini.  September  6.  2002.  Permit 
No.  2003-011;  and  Robert  A.  Garrott. 
September  6.  2002.  Permit  No.  2003- 
012. 

Nadene  G.  Kennedy. 

Pi'rmit  Officer. 

IFR  Dor.  02-26189  Filed  10-1 1-02:  8:45  ami 

BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Business  and  Operations  Advisory 
Committee 

Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Samr:  Business  and  Operations  Advisory 
C'uminittee  (9556). 

Date'Time:  October  22.  2002;  8::i0  a.m.  to 
5  p.m.  (EST).  October  23.  2002;  8:30  a.m.  to 
2  p.m.  (EST). 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  12.?5.  .Arlington. 
\'A. 

Type  of  Meeting:  Open. 

Contact  Person:  Mary  .Ann  Birchett. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington.  VA  22230  (703)  292- 
8100. 

Purpose  of  Meeting:  To  provide  advice 
concerning  issues  related  to  the  oversight. 
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integrity,  development  and  enhancement  of 
NSF's  business  operations. 

Agenda  •• 

October  22,  2002 

AM:  Introductions  and  Updates — Office  of 
Budget.  Finance,  and  Award  Management 
and  Office  of  Information  and  Resource 
Management  activities. 

Presentation  and  Discussion — ^NSF 
Business  Analysis;  NSF  Academy. 

PM:  Presentation  and  Discussion — Meet 
with  NSF  Deputy  Director;  Office  of 
Management  Discussion — Performance 
Assessment;  Integrating  Budget.  Cost,  and 
Performance;  NIH  Presentation  on 
Compliance. 

PM:  Discussion — Planning  for  next 
meeting;  feedback;  other  business. 

Reason  for  Late  Notice:  This  notice  is  late 
because  there  were  last  minute  revisions  to 
the  agenda. 

Dated:  October  9,  2002. 
Susanne  Bolton, 
Committee  Management  Officer. 
IFR  Doc.  02-26133  Filed  10-11-02:  8:45  ami 
BILUNG  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources 


Notice  of  Meeting 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Education 
and  Human  Resources  (ACEHR)  (#1119). 

Date  and  Time:  November  6,  8:30  a.m.-6 
p.m.,  November  7,  8:30  a.m.-3  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 

Type  of  Meeting:  Open. 
I  Contact  Person:  Jane  T.  Stutsman.  Deputy 

Assistant  Director  Directorate  for  Education 
and  Human  Resources,  National  Science 
Foundation,  4201  Wilson  Boulevard.  Room 
805,  Arlington,  VA  22230,  703-292-6601. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  NSF  support 
for  Education  and  Human  Resources. 

Agenda:  Discussion  of  FY  2002  programs 
of  the  Directorate  for  Education  and  Human 
Resources  and  planning  for  future  activities. 

Dated:  October  8,  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-26134  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-410] 

Nine  Mile  Point  Nuclear  Station,  LLC; 
Nine  Mile  Point  Nuclear  Station,  Unit 
No.  2;  Exemption 

1.0    Background 

Nine  Mile  Point  Nuclear  Station,  LLC 
(NMPNS,  or  the  licensee)  is  the  holder 
of  Facility  Operating  License  Nos.  DPR- 
63  and  NPF-69,  which  authorize 
operation  of  Nine  Mile  Point  Nuclear 
Station,  Unit  Nos.  1  and  2  (NMPl  and 
NMP2),  respectively.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC. 
the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  two  boiling- 
water  reactors  (BWRs)  located  in 
Oswego  County  in  New  York;  this 
exemption  addresses  only  NMP2. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  54.  Section 
54.17(c)  (10  CFR  54.17(c))  stipulates  that 
an  application  for  a  renewed  license 
may  not  be  submitted  to  the 
Commission  earlier  than  20  years  before 
the  expiration  of  the  operating  license 
currently  in  effect. 

NMPNS,  however,  requested  a 
schedular  exemption  from  the  20-year 
restriction  specified  in  10  CFR  54.17(c) 
to  allow  it  to  submit  a  renewal 
application  for  NMP2  earlier  than  20 
years  before  expiration  of  its  operating 
license.  Such  an  exemption  would 
allow  NMPNS  to  submit  one  application 
for  renewal  of  the  operating  licenses  of 
both  NMPl  and  NMP2,  with  the  goal  of 
attaining  efficiencies  for  preparation 
and  review  of  the  application.  The 
current  operating  license  for  NMPl 
{DPR-63)  expires  on  August  22.  2009, 
and  for  NMP2  (NPF-69)  on  October  31. 
2026.  By  the  end  of  2003,  NMPl  will 
have  more  than  34  years  of  operating 
experience  and  NMP2  will  have  more 
than  17  years  of  experience. 

By  application  dated  January  4.  2002. 
as  supplemented  by  letter  dated  June  27. 
2002,  NMPNS  proposed  a  schedular 
exemption  from  the  20-year  restriction 
in  10  CFR  54.17(c)  to  allow  it  to  submit 
a  renewal  application  for  NMP2  earlier 
than  20  years  before  expiration  of  its 
operating  license. 

3.0    Discussion 

Pursuant  to  10  CFR  54.15.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 


initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  54.  in 
accordance  with  the  provisions  of  10 
CFR  50.12,  when  (1)  the  exemptions  are 
authorized  by  law.  will  not  present  an 
undue  risk  to  public  health  or  safety. 
and  are  consistent  with  the  common 
defense  and  security;  and  (2)  when 
special  circumstances  are  present. 

The  current  operating  licenses  for 
NMPl  and  NMP2  were  issued  in 
accordance  with  the  Atomic  Energv  Act 
(AEA),  as  amended,  and  10  CFR  50.51, 
which  limit  the  duration  of  an  operating 
license  to  a  maximum  of  40  years.  In 
accordance  with  10  CFR  54.31.  the 
renewed  license  will  be  of  the  same 
class  as  the  operating  license  currently 
in  effect  and  cannot  exceed  a  term  of  40 
years.  Therefore,  the  term  of  the 
renewed  licenses  for  NMPl  and  NMP2. 
are  limited  both  by  Federal  statute  and 
the  Commission's  regulations  to  40 
years.  Additionallv,  Section  54.31(b)  of 
10  CFR  states  that; 

A  renewed  license  will  be  issued  for  a 
fixed  period  of  time,  which  is  the  sum  of  the 
additional  amount  of  time  beyond  the 
expiration  of  the  operating  license  (not  to 
exceed  20  years)  that  is  requested  in  a 
renewal  application  plus  the  remaining 
number  of  years  on  the  operating  license 
currently  in  effect.  The  term  of  any  renewed 
license  may  not  exceed  40  years. 

The  potential  exists,  due  to  NMPNS's 
decision  to  apply  early  for  license 
renewal  for  NMP2,lhat  the  renewed 
NMP2  license  may  not  have  the 
maximum  20-year  period  of  extended 
operation  permitted  by  10  CFR  54.31(b). 
Any  actual  reduction  from  the 
maximum  of  20  years  will  depend  on 
the  date  the  renewed  NMP2  license  is 
issued. 

The  Commission's  basis  for 
establishing  the  20-year  limit  contained 
in  10  CFR  54.17(c)  is  discussed  in  the 
1991  Statement  of  Consideration  for  10 
CFR  part  54  (56  FR  64963).  The  limit 
was  established  to  ensure  that 
substantial  operating  experience  was 
accumulated  by  a  licensee  before  a 
renewal  application  is  submitted,  such 
that  any  plant-specific  concerns 
regarding  aging  would  be  disclosed. 
While  amending  the  rule  in  1995.  the 
Commission  sought  public  comment  on 
whether  the  20-year  limit  should  be 
reduced.  The  Commission  determined 
that  sufficient  basis  did  not  exist  to 
generically  reduce  the  20-year  limit. 
However,  the  Commission  indicated  in 
the  Statement  of  Consideration  for  the 
amended  rule  (60  FR  22488).  that  it  was 
willing  to  consider  plant-specific 
exemption  requests  by  applicants  who 
believe  that  sufficient  information  is 
available  to  justify  applying  for  license 
renewal  prior  to  20  years  from 
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expiration  of  the  current  license. 
NMPNS's  exemption  request  is 
consistent  with  the  Commissions  intent 
to  consider  plant-specific  requests  and 
is  permitted  by  10  CFR  54.15  (regardinj^ 
specific  exemptions  to  provisions  in 
part  54). 

NMPN'S  stated  that  the  two  units  have 
similar  operation,  maintenance,  use  of 
operating  experience,  and  environment, 
and,  as  such.  NMPl  operating 
experience  is  directly  applicable  to 
NMP2.  Both  units  emplov  BVVRs  with 
nuclear  steam  supply  systems  provided 
bv  General  Electric  Company,  and  were 
constructed  by  Stone  &  Webster 
Engineering  Corporation.  NMPNS 
reported  that  materials  of  construction 
for  svstems,  structures,  and  components 
on  both  units  are  typically  identical  or 
similar.  Moreover,  NMPNS  stated  that 
many  of  the  maintenance  activities  and 
other  existing  aging  management 
programs  are  common  to  both  units: 
thus,  the  effectiveness  of  aging 
management  programs  is  demonstrated 
bv  the  experience  at  both  units. 

NMPNS  also  stated  that  many  of  the 
procedures  that  govern  site  activities  are 
not  unit-specific  and  require  thi- 
consideration  of  operating  experience  at 
both  units.  If  an  item  is  potentially 
applicable  to  both  units,  the  item  is 
addressed  in  the  plant's  corrective 
action  process.  Nonconforming  or 
degraded  equipment  on  one  unit 
necessitates  consideration  of  the  same 
condition  on  the  other  unit  because  ot 
the  similarities  between  the  two  units 
Further,  NMPNS  does  not  divide  the 
plant  organizations  by  unit  and 
tvpicallv  assigns  personnel  to  work  on 
either  unit. 

While  the  units  have  common 
operation,  maintenance,  use  of 
operating  experience,  and  environment. 
NMPl  and  NMP2  are  of  different  BWR 
design.  NMPl  is  a  BWR/2  design  and 
NMP2  is  a  BWR/5  design.  The 
containment  designs  and  thermal  output 
of  these  two  designs  are  significantly 
different.  In  a  letter  dated  May  15.  2002. 
the  NRC  requested  additional 
information  from  NMPNS  to  justifv  the 
applicabilitv  of  NMPl  s  BVVR/2 
operating  experience  as  the  basis  tor  the 
schedular  exemption  request  for  NMP2, 
or  to  discuss  how  industrv-wide  BWR/ 
5  operating  experience  can  supplement 
NMP2's  lack  of  sufficient  operating 
experience 

In  its  lune  27.  2002.  letter.  NMPNS 
compared  the  NMPl  and  NMP2 
containment  structures  and  components 
to  those  in  the  applicable  sections  of  the 
Generic  Aging  Lessons  Learned  (GALL) 
Report.  NMPNS  stated  that  the 
operating  experience  from  NMPl  is 
applicable  to  NMP2  with  regard  to 


identifying  containment  structure- 
related  aging  effects.  The  NRC  staff 
reviewed  the  [une  27.  2002.  letter  and 
determined  that,  although  there  are 
differences  in  containment  design  and 
configurations  between  NMPl  and 
N'MP2.  both  units  do  exhibit  similar 
aging  effects,  and  their  aging  effects  are 
comparable  to  those  of  the  GALL 
Report  The  NRC]  staff  also  reviewed 
NMPNS's  assertions  that  (1)  NMP2  also 
has  the  benefit  of  industry  operating 
experience,  particularly  for  those  BWRs 
that  have  Mark  II  containments:  (2)  by 
October  2003.  when  NMPNS  anticipates 
submitting  the  license  renewal 
application  (LRA)  for  NMP2.  two  BWR 
units  [i.e..  LaSalle  1  and  Susquehanna  1) 
with  Mark  II  containments  will  have 
accumulated  at  least  20  years  of 
operating  experience  and  two  other 
units  (Columbia  and  LaSalle  2)  will 
have  close  to  20  years  of  operating 
experience:  and  (3)  the  NMP2  LRA  will 
also  reflect  industry  experience 
identified  in  the  GALL  Report  as  well  as 
other  industry  programs.  The  NRC  staff 
tinils  that  the  justifications  provided  by 
NMPNS  for  these  assertions  are  based 
on  factual  information  and  are 
reasonable. 

NMPNS  comparer!  the  NMPl  and 
NMP2  thermal  output,  which  results  in 
differences  in  neutron  flux  and  fluence 
to  which  the  reactor  vessel  internals 
(RV'I)  and  reactor  vessels  are  exposed. 
NMPNS  indicated  that  the  differences  in 
thermal  output  do  not  significantly 
affect  the  reactor  coolant  temperature.  In 
additicm.  NMPNS  stated  that  the  NMPl 
and  NMP2  reactor  vessel  operating 
temperatures  are  similar  and  closely 
match  those  specified  in  the  GALL 
Report  for  the  BWR  reactor  vessel 
environment.  The  NRC  staff  compared 
the  operating  temperatures  through  the 
reactor  vessel  integrity  database  with 
those  in  the  GALL  Report  and  fcjund 
NMPNS's  justification  reasonable. 

NMPNS  also  provided  additional 
information  regarding  neutron  flux.  As 
a  result  of  higher  power  density,  the 
NMP2  RV'I  experience  greater  neutron 
tlux  than  the  NMPl  RVI.  However,  as  a 
result  of  reac:tor  vessel  geometry  (i.e..  a 
larger  annulus  between  the  core  shroud 
and  the  vessel  wall),  the  NMP2  reactor 
vessel  actually  experiences  a  lower  flux 
than  the  NMPl  reactor  vessel,  which 
results  in  a  lower  predicted  end-of-life 
fluence. 

In  addition,  NMPNS  indicated  that 
the  higher  core  power  density  and. 
correspondingly,  a  higher  fluence  for 
NMP2  may  result  in  the  emergence  of 
certain  aging  effects  earlier  in  plant  life 
than  would  be  the  case  for  NMPl 
However.  NMPNS  stated  that  it  noted 


no  unique  aging  effects  for  the  NMP2 
RVI. 

NMPNS  also  stated  that,  on  an 
industry-wide  basis,  the  BWR  Vessel 
and  Internals  Project  (BWRVIP) 
addresses  RVI.  The  BWRVIP  reviewed 
the  function  of  each  internal  BWR 
component  (including  the  BWR/2  and 
BWR/5  designs).  For  those  internals  that 
could  impact  safety,  the  BWRVIP 
considered  the  aging  mechanisms  that 
could  cause  degradation  of  such 
components  and  developed  an 
inspection  program  that  would  enable 
degradation  to  be  detected  before 
component  function  was  adversely 
affected.  Therefore.  NMPNS  indicated 
that  the  operating  experience  gained 
from  the  BWRVIP  could  be  applied  to 
NMP2  in  assisting  the  identification  of 
plant-specific  concerns  regarding  aging. 
The  NRC  staff  finds  this  approach 
acceptable. 

An  exemption  will  not  be  granted 
unless  special  circumstances  are 
present,  as  defined  in  10  CFR 
50.12(a)(2).  Specifically,  10  CFR 
50,12(a)(2)(ii)  states  that  a  special 
circumstance  exists  when  "Application 
of  the  regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule."  As  discussed 
above,  the  purpose  of  the  time  limit 
specified  in  10  CFR  54,1 7(c)  was  "to 
ensure  that  substantial  operating 
experience  is  accumulated  by  a  licensee 
before  it  submits  a  renewal 
application,"  The  20-year  limit  was 
imposed  to  ensure  that  sufficient 
operating  experience  was  accumulated 
to  identify  any  plant-specific  aging 
concerns.  Although  the  20-year 
requirement  of  10  CFR  54,l'7{c)  is 
specifically  applicable  to  the  unit 
applying  for  a  renewed  operating 
license,  the  operating  experience 
available  to  a  license  renewal  applicant 
is  not  limited  solely  to  the  operating 
experience  accumulated  by  the  unit 
itself.  In  the  supplementary  information 
accompanying  the  1991  publication  of 
the  rule,  the  NRC  stated:"*   *   *  both 
renewal  applicants  and  the  NRC  will 
have  the  benefit  of  the  operational 
experience  from  the  nuclear  industry 
and  are  not  limited  to  information 
developed  solely  by  the  utility  seeking 
a  renewed  license."  As  discussed  above, 
such  operational  experience  aspect  has 
been  acceptably  addressed  by  NMPNS. 
Therefore,  sufficient  combined 
operating  experience  exists  to  satisfy  the 
intent  of  10  CFR  54.17(c).  and  the 
application  of  the  regulation  in  this  case 
is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  The 
NRC  staff  concludes  that  special 
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circumstances  are  present  in  accordance 
with  10  CFR  50.12(a)(2)(ii). 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  NMPNS 
a  schedular  exemption  from  the 
requirements  of  10  CFR  54.17(c). 
Specifically,  this  schedular  exemption 
allows  NMPNS  to  apply  for  a  renewed 
license  for  NMP2  earlier  than  20  years 
before  the  expiration  of  the  operating 
license  currently  in  effect. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (67  FR  62503). 

This  exemption  is  effective  upon 
issuance. 

Dated  in  Rockville,  Maryland,  this  8th  day 
of  October,  2002. 

For  the  Nuclear  Regulatory  Commission. 
}ohn  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-26167  Filed  10-11-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-312] 

Sacramento  Municipal  Utility  District; 
Rancho  Seco  Nuclear  Generating 
Station;  Exemption 

1.0    Background 

The  Sacramento  Municipal  Utility 
District  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-54. 
which  authorizes  possession  of  the 
Rancho  Seco  Nuclear  Generating  Station 
(Rancho  Seco).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Conmiission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  in  Sacramento 
County  in  California.  The  facility  is 
permanently  shut  down  and  defueled 
and  the  licensee  is  no  longer  authorized 
to  operate  or  place  fuel  in  the  reactor. 

2.0    Request/Action 

Section  50.54(p)  of  Title  10  of  the 
Code  of  Federal  Regulations  states  that 


"The  licensee  shall  prepare  and 
maintain  safeguards  contingency  plan 
procedures  in  accordance  with 
Appendix  C  of  part  73  of  this  chapter  for 
effecting  the  actions  and  decisions 
contained  in  the  Responsibility  Matrix 
of  the  Safeguards  Contingency  Plan." 

Part  73  of  Title  10  of  the  Code  of 
Federal  Regulations,  "Physical 
Protection  of  Plant  and  Materials." 
states  that  "This  part  prescribes 
requirements  for  the  establishment  and 
maintenance  of  a  physical  protection 
system  which  will  have  capabilities  for 
the  protection  of  special  nuclear 
material  at  fixed  sites  and  in  transit  and 
of  plants  in  which  special  nuclear 
material  is  used,"  Section  73,55  of  Title 
10  of  the  Code  of  Federal  Regulations, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage." 
states  that  "The  licensee  shall  establish 
and  maintain  an  onsite  physical 
protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  heedth  and  safety," 

On  March  17,  1992.  the  NRC  amended 
the  Rancho  Seco  operating  license  to 
Possession-Only  status.  On  March  20, 
1995,  the  NRC  issued  the  Rancho  Seco 
Decommissioning  Order,  The  Order 
authorized  Rancho  Seco 
decommissioning  and  accepted  the 
Rancho  Seco  decommissioning  funding 
plan.  By  letter  dated  February  20.  2001, 
the  licensee  requested  exemptions  from 
the  security  requirements  of  1 0  CFR 
50.54(p)  and  10  CFR  part  73.  Sections 
50.54(p)  and  73.55  provide  security 
requirements  to  protect  the  spent  fuel 
while  within  the  boundary  of  a  licensed 
power  reactor  site.  The  requested 
exemptions  from  the  security 
requirements  for  the  Rancho  Seco 
Nuclear  Generating  Staion  would  be 
effective  after  the  spent  fuel  has  been 
removed  from  the  reactor  site  by  the 
licensee  and  relocated  to  the  new 
independent  spent  fuel  storage 
installation  (ISFSI).  which  is  not 
physically  associated  with  the  reactor 
site.  The  new  ISFSI  has  been  licensed 
under  10  CFR  part  72  for  storage 
facilities  not  associated  with  a  reactor 
site  and  possesses  an  approved  physical 
security  plan,  as  required  by  10  CFR 
72. 180  and  10  CFR  73.51.  The  licensee 
completed  the  transfer  of  the  spent 
nuclear  fuel  from  the  spent  fuel  pool  to 
the  ISFSI  on  August  21,  2002. 

Subpart  H  of  10  CFR  part  72 
establishes  requirements  for  physical 
protection  for  the  independent  storage 


of  spent  nuclear  fuel  and  high-level 
radioactive  waste  and  refers  to  1 0  CFR 
73.51  to  define  the  requirements  for 
physical  protection  of  spent  nuclear  fuel 
stored  under  a  specific  license  issued 
pursuant  to  10  CFR  part  72.  The  Rancho 
Seco  ISFSI  has  an  NRC-approved 
security  plan  to  protect  the  spent 
nuclear  fuel  stored  there  from 
radiological  sabotage  and  diversion,  as 
required  by  10  CFR  part  72,  subpart  H, 
In  summary,  by  letter  dated  February 
20.  2001.  the  licensee  requested 
exemptions  from  the  security 
requirements  of  10  CFR  50.54(p)  and  10 
CFR  part  73  to  eliminate  the  security 
requirements  at  the  10  CFR  part  50 
licensed  site  once  all  the  spent  nuclear 
fuel  had  been  moved  to  the  10  CFR  part 
72  licensed  ISFSI, 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may.  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50.  when 
(1)  the  exemptions  are  authorized  by 
law.  will  not  present  an  undue  risk  to 
public  health  or  safety,  and  are 
consistent  with  the  common  defense 
and  security:  and  (2)  when  special 
circumstances  are  present.  Special 
circumstances  are  present  when 
application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
and  when  compliance  would  result  in 
costs  significantly  in  excess  of  those 
incurred  by  others  similarly  situated. 
Also,  pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may 
grant  exemptions  from  the  regulations 
in  this  part  as  it  determines  are 
authorized  by  law  and  will  not  endanger 
life  or  property,  and  are  otherwise  in  the 
public  interest. 

With  the  completion  of  the  spent  fuel 
movement  into  the  ISFSI  on  August  21. 
2002.  there  is  no  longer  any  special 
nuclear  material  located  within  the  10 
CFR  part  50  licensed  site.  At  this  time, 
the  potential  for  radiological  sabotage  or 
diversion  of  special  nuclear  material  at 
the  10  CFR  part  50  licensed  site  would 
be  eliminated.  The  security 
requirements  of  10  CFR  part  73.  as 
applicable  to  a  10  CFR  part  50  licensed 
site,  presume  that  the  purpose  of  the 
facility  is  to  possess  and  utilize  special 
nuclear  material.  Therefore,  the 
continued  application  of  the  10  CFR 
part  73  requirements  to  the  Rancho  Seco 
facility  would  no  longer  be  necessary  to 
achieve  the  underlying  purpose  of  the 
rule.  Additionally,  with  the  transfer  of 
the  spent  nuclear  fuel  to  the  ISFSI.  the 
10  CFR  part  50  licensed  site  would  be 
comparable  to  a  source  and  byproduct 
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licensee  in  terms  of  the  level  of  security 
needed  to  protect  the  public  health  and 
safety.  The  continued  application  of  10 
CFR  part  73  security  requirements 
would  cause  the  licensee  to  expend 
significantly  more  funds  for  security 
requirements  than  other  source  and 
byproduct  facilities.  Therefore, 
compliance  with  10  CFR  part  73  would 
result  in  costs  significantly  in  excess  of 
those  incurred  by  others  similarly 
situated.  Based  on  the  above,  the  NRC 
has  determined  that  the  removal  of  all 
special  nuclear  material  from  the  10 
CFR  part  50  licensed  site  constitutes 
special  circumstances.  The  swrurity  of 
the  special  nuclear  material  will  be 
maintained  following  relocation  of  the 
spent  nuclear  fuel  to  the  10  CFR  part  72 
licensed  ISFSI  since  new  assurance 
objectives  and  general  performance 
requirements  will  be  in  place  to  protet:t 
the  spent  fuel  by  the  security 
requirements  in  10  CFR  part  72 
Therefore,  protection  of  the  special 
nuclear  material  will  continue  following 
relocation  of  the  spent  nuclear  fuel  from 
the  10  CFR  part  50  licensed  site. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  an  exemption  is  authorized  bv 
law.  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest 
based  on  the  continued  maintenance  of 
appropriate  security  requirements  for 
the  special  nuclear  material 
Additionally,  special  circumstances  are 
present  based  on  the  relocation  of  the 
spent  nuclear  fuel  from  the  10  CFR  part 
50  licensed  site  to  the  10  CIFR  part  72 
site.  Therefore,  the  Commission  hereby 
grants  Sacramento  Municipal  Utility 
District  an  exemption  from  the 
requirements  of  10  CFR  50.54lp)  at  the 
Rancho  Seco  Nuclear  Generating 
Station. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  an  exemption  is  authorized  by  law. 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  is 
otherwise  in  the  public  interest  based 
on  the  maintenance  of  appropriate 
security  requirements  for  the  special 
nuclear  material  under  the  10  CFR  part 
72  license.  Therefore,  the  Commission 
hereby  grants  Sacramento  Municipal 
Utility  District  an  exemption  from  the 
physical  protection  requirements  of  10 
CFR  part  73  at  the  Rancho  Seco  Nuclear 
Generating  Station. 

Pursuant  to  10  CFR  51.32,  "Finding  of 
no  significant  impact."  the  Commission 
has  previously  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 


human  environment  (66  FR  36017,  luly 
10.  2001). 

These  exemptions  are  effective 
immediately. 

Dated  in  Rcx.kville.  Maryland,  this  8th  day 
of  Oitober.  21K)2. 

For  the  Nik  iear  Regulatory  Commission. 
|nhn  \.  Zwolinski, 
DirfcUn.  Division  of  Licensing  Project 
Mnntigrmenl.  Office  of  Muchar  Reactor 
Regulation. 

|FR  Dot    02-26168  Filed  10-11-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-16] 

Virginia  Electric  and  Power  Company; 
Notice  of  Docketing  of  the  Materials 
License  SNM-2507  Amendment 
Application  for  the  North  Anna 
Independent  Spent  Fuel  Storage 
installation 

By  letter  dated  May  28.  2002.  Virginia 
Electric  and  Power  Company 
(Dominion)  submitted  an  application  to 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  in 
accordance  with  10  CFR  part  72 
requesting  an  amendment  of  the  North 
Anna  independent  spent  fuel  storage 
installation  (ISFSl)  license  {SNM-2507) 
for  the  ISFSl  located  in  Louisa  County, 
Virginia.  Dominion  is  seeking 
Commission  approval  to  amend  its 
license  to  change  the  ISFSl's  technical 
specifications  regarding  the  type  of 
spent  fuel  authorized  for  storage. 
Dominion  has  requested  to  change  the 
technical  specifications  to  allow  the 
storage  of  spent  nuclear  fuel  with  higher 
initial  enrichment  and  burnup  than 
currently  specified. 

This  application  was  docketed  under 
10  CFR  part  72;  the  ISFSI  Docket  No.  is 
72-16  and  will  remain  the  same  for  this 
action.  The  amendment  of  an  ISFSI 
license  is  subject  to  the  Commissions 
approval. 

The  Commission  may  issue  either  a 
notice  of  hearing  or  a  notice  of  proposed 
action  and  opportunity  for  hearing  in 
accordance  with  10  CFR  72.46(b)(1)  or. 
if  a  determination  is  made  that  the 
amendment  does  not  present  a  genuine 
issue  as  to  whether  public  health  and 
safety  will  be  significantly  affected,  take 
immediate  action  on  the  aunendment  in 
accordance  with  10  CFR  72.46(b)(2)  and 
provide  notice  of  the  action  taken  and 
an  opportunity  for  interested  persons  to 
request  a  hearing  on  whether  the  action 
should  be  rescinded  or  modified. 

For  further  details  with  respect  to  this 
application,  see  the  application  dated 


May  28,  2002,  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  One  White 
Flint  North  Building.  11555  Rockville 
Pike.  Rockville,  MD  or  from  the  publicly 
available  records  component  of  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS).  The 
NRC  maintains  ADAMS,  which 
provides  text  and  image  files  of  NRC's 
public  documents.  These  documents 
may  be  accessed  through  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/reading- 
rm/adams.html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  l-(800)-397-4209,  {301)-415- 
4737  or  by  email  to  pdr@nrc.gov. 

Dated  at  Roc^kville.  Marvland,  this  4th  day 
of  October.  2002. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director.  Spent  Fuel  Project  Office.  Office  of 
Suclear  Material  Safety  and  Safeguards. 
[FR  Dot.  02-26169  Filed  10-11-02:  8:45  am) 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION  2002 

Nuclear  Safety  Research  Conference 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  2002  Nuclear  Safety 
Research  Conference  (NSRC),  formerly 
known  as  the  Water  Reactor  Safety 
Meeting,  will  be  held  October  28-30, 
2002,  from  8:30  a.m.  to  5  p.m.  at  the 
Marriott  Hotel  at  Metro  Center,  775  12th 
Street,  NW.,  Washington.  DC. 

The  NSRC  is  an  international 
conference  focused  on  regulatory  issues, 
and  it  attracts  researchers,  regulators, 
and  utility  representatives  from  the 
United  States  and  more  than  twenty 
other  countries.  The  NSRC  continues  to 
be  a  leading  forum  in  which 
participants  interact  with  the  Nuclear 
Regulatory  Commission  (NRC)  staff  and 
colleagues  and  obtain  research  results 
and  insights  from  research  programs 
performed  in  support  of  the  mission  of 
the  NRC. 

Ashok  C.  Thadani,  Director  of  the 
Office  of  Nuclear  Regulatory  Research, 
will  open  the  conference  on  Monday, 
October  28.  2002.  at  8:30  a.m.,  and  NRC 
Executive  Director  for  Operations, 
William  D.  Travers,  will  follow  as  the 
keynote  speaker. 

An  expert  panel  on  advanced  reactors 
will  discuss  the  regulatory  research 
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needed  to  support  the  licensing  of 
advanced  reactor  designs  and  focus  on 
the  kind  of  research  needed  to  resolve 
technical  and  policy  issues.  Panel 
members  will  include  NRC 
Conunissioner  Jeffrey  S.  Menifield, 
Salomon  Levy  (Levy  &  Associates], 
Eugene  Grecheck  (Dominion  Energy, 
Inc.),  Andrew  Kadak  (Massachusetts 
Institute  of  Technolo^),  F.  Peter  Ford 
(NRC's  Advisory  Committee  on  Reactor 
Safeguards),  and  Tom  Miller  (U.S. 
Department  of  Energy). 

Technical  sessions  on  advanced 
reactors  and  the  degradation  of  reactor 
coolant  boundary  materials  will  be  held 
in  the  afternoon. 

On  Tuesday.  October  29,  2002.  NRC 
Chairman,  Richard  A.  Meserve,  will  be 
the  guest  speaker  at  8:30  a.m.;  he  will 
be  followed  by  the  first  of  two  fuels 
sessions.  An  expert  panel  on  formal 
decision  methods  and  nuclear  safety 
research  will  discuss  research  activities 
for  developing  the  technical  basis  and 
enhancing  the  transparency  and 
objectivity  of  decisionmaking  in  the 
regulatory  environment.  Panel  members 
include  James  W.  Johnson  (NRC), 
Martin  Virgilio  (NRC),  Theodore 
Marston  (Electric  Power  Research 
Institute),  Brian  Sheron  (NRC),  and 
Robert  Youngblood  (ISL). 

Technical  sessions  on  dry  cask  storage 
and  transportation  of  spent  nuclear  fuels 
as  well  as  fuels  research  will  be  held  in 
the  afternoon. 

On  Wednesday.  October  30.  2002, 
NRC  Commissioner  Greta  J.  Dicus  will 
be  the  quest  speaker  at  8:30  a.m.  An 
expert  panel  on  risk-informed  initiatives 
will  communicate  recent  improvements 
in  how  NRC  uses  risk  information  in 
regulatory  decisionmaking  and  how 
work  in  the  NRC's  Office  of  Nuclear 
Regulatory  Research  supports  such  uses. 
Panel  members  include  George 
Apostolakis  (Massachusetts  Institute  of 
Technology),  Jukka  Laaksonen  (Finnish 
Radiation  and  Nuclear  Safety  Authority 
(STUK)).  Stephen  Floyd  (Nuclear 
Energy  Institute),  David  Lochbaum 
(Union  of  Concerned  Scientists),  and 
Luis  Reyes  (NRC). 

Technical  sessions  on  control  of 
slightly  contaminated  materials  and  on 
probabilistic  risk  assessment  will  be 
held  for  the  remainder  of  the  day. 

This  conference  includes 
presentations  by  personnel  from  the 
U.S.  Govenunent,  national  laboratories, 
private  contractors,  universities,  reactor 
vendors,  and  a  number  of  foreign 
organizations. 

Those  who  wish  to  attend  are 
encouraged  to  register  in  advance  on  the 
NSRC  website  [http://www.bnl.gov/ 
NSRQ  or  by  contacting  Susan 
Monteleone.  Brookhaven  National 


Laboratory.  Department  of  Nuclear 
Energy.  Building  130,  Upton,  NY  11973, 
telephone  (631)  344-7235;  or  Sandra 
Nesmith  (301)  415-6437,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  October.  2002. 
For  the  Nuclear  Regulatory  Commission. 

Karen  M.  Fitch, 

Deputy  Director.  Program  Management, 
Policy  Development  &■  Analysis  Staff.  Office 
of  Nuclear  Regulatory  Research. 
IFR  Doc.  02-26166  Filed  10-11-02;  8:4.5  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

"This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  September 
20,  2002,  through  October  3,  2002.  The 
last  biweekly  notice  was  published  on 
October  1,  2002  (67  FR  61674). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 


accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville.  Mary'land.  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Conmiissions 
Public  Document  Room  (PDR).  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland.  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  November  14.  2002.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
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petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proce€!dings"  in  10 
CFR  Part  2.  interested  persons  should 
consult  a  current  copy  of  10  CFR  2  714.' 
which  is  available  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencvwide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
www.nrv  gov/reading-rm/doc- 
collections/cfr/  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  bv  the  Commission  or  bv  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Se<;retarv  or  the  designated  Atomic 
Safetv  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order 

As  required  by  10  CFR  2.714,  a 
petition  ft)r  leave  to  inter\ene  shall  set 
forth  with  particulantv  the  interest  of 
the  petitioner  in  the  pnu  eeding.  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  interventum  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  partv  to  the  proceeding;  (2)  the 
nature  and  e.xtent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subjecrt  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfv'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 


'  Thi"  mi  is!  m  «"iit  vi-rsion  of  Titlo  10  nf  thi-  (jxic 
of  Fi'diTiil  Keu"''<'"">-''.  publishml  laniiar\  1,  2(M12. 
inHclvrrlriillv  inmtu-il  tho  last  senteiite  of  10  C"FR 
2  714((ll  and  paragraphs  (d)(ll  and  (d)(2)  resardiiiK 
pehliim.'i  U>  mlttrvciif  and  i  ontenlions.  For  tlie 
(  oniplelK.  iiimu  ted  text  of  10  CFR  2. 714  (d).  please 
see  67  FK  20«tt4;  April  29.  2002. 


which  must  include  a  list  of  the 
iiontentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
relv  in  proving  the  contention  at  the 
hearing  The  petitioner  must  also 
provide  referenc:es  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  ("(intentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
( (intention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
d  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intenene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
(Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
C()mmissi(jn  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  n^quest  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
VVashingt(m,  DC  20555-0001.  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
I'DR.  located  at  One  White  Flint  North. 
1 1555  Rockville  Pike  (first  floor). 
Rockville.  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 


delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2  714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencvwide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
ix-ww.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397^209,  304-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request:  August 
28,  2002. 

Description  of  amendments  request: 
The  proposed  change  will  revise  the 
expiration  date  of  the  facility  operating 
licenses  for  Palo  Verde  Nuclear 
Generating  Station  Units  1,  2,  and  3.  to 
recapture  low-power  testing  time. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Response:  No. 

The  proposed  amendments  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  they  do  not  involve  a 
change  to  design  configuration  or  operation 
of  the  facilities.  In  addition,  each  PVNGS 
[Palo  Verde  Nuclear  CJenerating  Station]  unit 
was  designed  and  constructed  to  ensure  a  40- 
vear  service  life.  Design  features  were 
incorporated  that  provide  for  inspectability 
of  structures,  systems  and  components 
during  the  40-year  service  life.  Surveillance, 
inspectability  and  maintenance  practices 
which  have  been  implemented  in  accordance 
with  the  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel  Code 
and  the  unit  Technical  Specifications 
provide  assurance  that  any  degradation  in 
plant  safety-related  equipment  will  be 
identified  and  corrected  to  provide  continued 
safe  operation  of  each  unit  throughout  the 
duration  of  the  applicable  facility  operating 
license. 

The  largest  recapture  period  requested  by 
the  proposed  amendment  requests  is  8 
months  (Unit  3).  This  recapture  period 
represents  less  than  1.7%  of  the  40-year 
service  life  of  the  respective  unit,  and  is 
insignificant  from  an  aging  effects 
perspective.  Therefore,  the  proposed 
amendments  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Response:  No. 

The  proposed  amendments  would  revise 
the  expiration  of  each  facility  operating 
license  such  that  the  expiration  of  each 
facility  operating  license  is  based  upon 
issuance  of  the  respective  FPOL  [full  power 
operating  license]  and  not  upon  issuance  of 
the  respective  LPOL  [low  power  operating 
license).  No  physical  changes  are  being  made 
to  the  design  features  or  operation  of  the 
facilities.  Therefore,  the  proposed 
amendments  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Response:  No. 

The  proposed  amendments  would  revise 
the  expiration  of  each  facility  operating 
license  such  that  the  expiration  of  each 
facility  operating  license  is  based  upon 
issuance  of  the  respective  FPOL  and  not 
upon  issuance  of  the  respective  LPOL.  No 
physical  changes  are  being  made  to  the 
design  features  or  operation  of  the  facilities. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e.,  fuel  cladding,  reactor 


coolant  system  pressure  boundary  and  the 
containment  structure)  to  limit  the 
radiological  dose  to  the  public  and  control 
room  operators  in  the  event  of  an  accident. 
The  proposed  amendments  to  the  facility 
operatir;g  licenses  are  administrative  in 
nature  and  have  no  impact  on  the  margin  of 
safety  and  robustness  provided  in  the  design 
and  construction  of  the  facilities.  In  addition, 
the  proposed  amendments  will  not  relax  any 
of  the  criteria  used  to  establish  safety  limits, 
nor  will  the  proposed  amendments  relax 
safety  system  settings  or  limiting  conditions 
of  operation  as  defined  in  the  Technical 
Specifications.  Therefore,  the  proposed 
amendments  do  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  the  above  information,  .'\PS 
[Arizona  Public  Service  Company]  concludes 
that  the  proposed  amendments  present  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92(c).  and. 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin. 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company.  P.O. 
Box  53999,  Mail  Station  9068.  Phoenix. 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Calvert  Cli£Es  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffe  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  June  1 1 . 
2002. 

Description  of  amendments  request: 
The  proposed  amendment  revises 
Technical  Specification  (TS)  3.7.11, 
Spent  Fuel  Pool  Exhaust  Ventilation 
System,  for  Units  1  and  2  to  redefine  the 
applicability  of  the  TS  to  limit  the  types 
of  fuel  assemblies  to  which  it  applies. 
This  proposed  amendment  revises  TS 
3.7,11  to  not  require  the  ventilation  be 
operable  or  in  operation  for  the 
movement  of  fuel  assemblies  with  an 
appropriate  amount  of  decay  time.  An 
evaluation  has  determined  that  32  days 
is  adequate  time  to  allow  for  sufficient 
radioactive  decay  of  short  lived  isotopes 
resulting  in  no  increase  in  offsite  dose 
if  the  ventilation  system  were  not 
operable.  This  change  is  consistent  with 
changes  previously  approved  for  the 
Improved  Standard  Technical 
Specifications  as  described  in  Technical 
Specification  Task  Force — 51. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  invoKe  a  significant  increase 
in  the  probability  or  consequences  of  dn 
accident  previously  evaluated. 

The  system  affected  1)\  this  proposed 
amendment  is  the  spent  tuel  pool  exhdusi 
ventilation  system  (SFPEX'S).  This  system 
mitigates  the  consequences  of  a  Fuel 
Handling  Incident  (FHI)  by  filtering 
radioactive  iodine  frr    i  the  iiir  above  the 
spent  fuel  pool  prior     <  that  air  being 
exhausted  to  the  en\    unmenl.  This  limits  the 
offsite  dose  possible    rom  alnl  FHI  This 
proposed  amendmei.t  revises  the  Technical 
Specification  applii.dbility  for  the  SFHEVS  by 
defining  when  the  ventilation  system  is 
required  to  limit  offsite  dose  due  to  a|n]  FBI. 
Because  this  system  is  used  for  the  mitigation 
of  an  accident,  it  is  not  an  ac(  ident  iiiilialoi. 
Therefore,  the  probability  of  an  a(  cident 
previously  evaluated  is  not  increased. 

The  only  design  basis  accident  originating 
in  the  spent  fuel  pool  is  the  FHI  This 
accident  is  evaluated  in  lh(?  I'pdated  Final 
Safety  Analysis  Report.  The  analysis 
assumed  credit  for  the  filtration  system 
However,  a  more  recent  evahiatidti  slinws 
that  32  days  after  a  fuel  assembh  has  been 
removed  from  the  critical  reactor  core, 
adequate  radioactive  decay  has  occurred 
which  compensates  for  the  filtration  of  the 
ventilation  system.  Thus,  no  increase  in 
offsite  dose  occurs  under  these  conditions. 
Therefore,  the  consequences  of  an  accident 
previously  evaluated  have  not  increased. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  have  not 
significantly  increased. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  [kind]  of  accident  from  any 
accident  previously  evaluated. 

The  SFPEVS  is  not  being  altered  b\  this 
amendment  re(]uest.  No  changes  are  made  in 
the  wav  in  which  the  SFPF\'S  is  o|)erated  or 
in  the  way  fui;]  is  moved  in  the  spent  fuel 
pool.  The  only  change  made  would  allow 
some  irradiated  fuel  assemblies  to  be  moved 
in  the  spent  fuel  pool  without  requiring  the 
operation  of  the  ventilation  system.  .Smi  e  no 
changes  are  being  made  tn  the  operation  of 
the  SFPEVS  when  it  is  needed  for  offsite  dose, 
control  and  the  SFPE\'S  is  dln|  accident 
mitigating  system  only,  changes  in  when  this 
svstem  is  needed  to  operate  cannot  create  a 
new  type  of  accident. 

Therefore,  the  ()ossibility  of  a  new  or 
different  [kind]  of  accident  from  any 
previously  evaluated  is  not  created. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  provided  by  the 
SFTEVS  is  to  limit  offsite  dose  due  to  a[n] 
FHI  to  the  limits  described  in  the  I'pdated 
Final  Safety  Analysis  Report,  The  evaluation 
performed  indicates  that  radicjactive  det:ay 
can  compensate  for  the  filtration  system. 
Thirtv-two  days  after  fuel  oc(  upied  a  critical 
reactor  core,  enough  radioactive  dec  ay  has 
occurred  that  the  offsite  dose  from  a|n|  FHI 
assuming  no  filtration  is  the  same  as  the  dose 
determined  in  the  L'pdated  Final  Safety 
Analysis  Report.  Therefore,  no  reduction  in 
the  margin  of  safety  has  oi  c  urred  tiecause  the 


63690 


Federal  Register /  Vol.  67,  No.  199 /Tuesday,  October  15.  2002 /Notices 


offsitf  dose  is  the  same  as  the  previously 
approved  dose  limits. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  la|  inargin 
of  safety 

The  NRC  staff  has  revirvved  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attnrnev  for  licensee:  lay  E.  Silberg. 
Esquire.  .Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC  20037 

\RC  Section  Chief:  Richard  I  Laufer. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendment  request:  [uly  17, 

2002 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
the  installation  of  up  to  four  lead  fuel 
assemblies  (LFAs)  Manufactured  by 
Westinghouse  Electric  Company 
(Westinghouse)  into  the  Unit  2  Cycles 
15  and  16  cores.  Currentlv.  Technical 
Specification  (TS)  4.2.1,  Fuel 
Assemblies,  only  allows  fuel  that  is  clad 
with  either  zircaloy  or  ZIRLO  The 
Westinghouse  LFAs  utilizes  advance 
zirconium-based  material  for  cladding. 
In  addition,  the  statements  currentlv  in 
TS  4.2.1  concerning  the  lead  test 
assemblies  that  were  allowed  to  be 
inserted  for  Unit  1  Cycles  13.  14,  and  15 
will  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.m(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequeni:es  of  an 
3(1  iden!  previously  evaluated, 

Calvert  Cliffs  Technical  Specification  4.2.1, 
Fael  .-Kssemblies.  states  that  fuel  rods  are  clad 
with  either  zircalov  or  ZIRLCI  This  reflects 
the  requirements  of  10  CFR  30  44.  50.4t>.  and 
10  CFR  Part  50.  .\ppendix  K.  which  also 
restricts  fuel  rod  f:ladding  materials  to 
zircalov  or  ZIRLO.  Calvert  CMiffs  Nuclear 
Power  Plant.  Inc    proposes  to  insert  up  to 
four  VVHstinghouse  fuel  assemblies  into 
Calvert  C'liffs  Unit  2  thai  have  some  fuel  rods 
clad  in  zir(  onium  allovs  that  do  not  meet  the 
definition  of  zinakn  or  ZIRLO.  An 
exemption  to  the  regulations  has  also  been 
requested  to  allow  these  fuel  assemblies  to  be 
inserted  into  Unit  2.  The  proposed  change  to 
the  Calvert  CMiffs  Tei  hnital  SpBcifit:ations 
will  allow  the  use  of  cladding  materials  that 
are  not  zircalov  or  ZIRLO  for  two  fuel  cycles 
once  the  exemption  is  approved.  To  obtain 


appriival  of  new  (  ladding  materials.  10  CFR 
.50  12  re(iuires-that  tht^  applicant  show  that 
the  proposed  exemplion  is  authorized  bv 
law  ,  is  consistent  w  ith  (  ommon  defense  and 
security,  will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  is  accompanied 
by  special  circumstances  The  proposed 
change  to  the  Tei  hnic  al  .Specifiration  is 
effective  onlv  as  long  as  the  exemption  is 
effei  live  In  addition,  the  statements 
( oncerning  the  exemption  for  L'nil  1  Cycles 
l.j.  14.  and  15  have  been  deleted,  since  Unit 
1  Cycle  15  is  i  ompleted,  and  therefore  the 
exemption  has  expired.  The  addition  of  what 
will  be  an  approved  temporary  exemption  for 
Unit  2  and  the  deletion  of  an  expired 
exception  to  Technical  Specification  4.2  1 
does  not  change  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

.Supporting  analvses  indicate  that  since  the 
lead  fuel  assemblies  (LK.As)  will  be  placed  in 
non-limiting  locations,  the  placement  scheme 
and  the  similaritv  of  the  advanced  alloy  to 
ZIRLO  will  assure  that  the  behavior  of  the 
fuel  rods  with  this  alloy  are  bounded  by  the 
fuel  performance  and  safetv  analyses 
performed  tor  the  ZIRLO  i  lad  fuel  rods  in  the 
Unit  2  C;ore   I'lierelore.  the  aildition  of  these 
advaiK  ed  i  laddings  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  |kind|  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  add  any 
new  equipment,  modifv  any  interfaces  with 
existing  equipment,  change  equipment's 
fiuK  tinu.  iiri.haiige  the  method  of  operating 
the  e<|ui[inienl    Ilic  proposed  change  does 
not  affect  norni.il  plant  operations  or 
configuration.  Sint  e  the  ])ropo,sed  i  hange 
does  not  change  the  design,  configuration,  or 
operation,  it  <  ould  not  become  an  act  ident 
initiator. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
jkindl  of  accident  from  any  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  laj  margin  of  safety. 

The  margin  of  safety  for  the  fuel  cladding 
is  to  prevent  the  release  of  fission  products. 
Supporting  analvses  indic  ate  that  since  the 
LF.\s  will  be  placed  ill  n<jn-limiling 
locations,  the  placement  scheme  and  the 
similaritv  of  the  advaiu  ed  alloy  to  ZIRLO 
will  assure  that  the  behavior  of  the  fuel  rods 
with  these  alloys  are  bounded  by  the  fuel 
performance  and  safetv  analyses  performed 
for  the  ZIRLO  clad  fuel  rods  in  the  Unit  2 
cores,  rherelore,  the  addition  of  the 
advanced  i  ladding  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  (hange  will  add  an  approved 
temporarv  exemption  to  the  Unit  2  Technical 
Specifications  allowing  the  installation  of  up 
to  four  Westinghouse  LF.-\s.  The  assemblies 
use  the  advanced  c  ladding  materials  that  are 
not  specificallv  permitted  by  existing 
regulations  or  Clalvert  Cliffs'  Technical 


Specifications.  .\  temporary  exemption  to 
allow  the  installation  of  these  as.semblies  has 
been  requested.  The  addition  of  an  approved 
temporarv  exemption  to  Technical 
Specification  4.2.1  is  simply  intended  to 
allow  the  installation  of  the  LFAs  under  the 
provisions  of  the  temporary  exemption.  The 
license  amendment  is  effective  only  as  long 
as  the  exemption  is  effective.  This 
amendment  does  not  change  the  margin  of 
safetv  sinc;e  it  only  adds  a  reference  to  an 
approved,  temporary  exemption  to  the 
T(;chnical  Specifications. 

In  addition,  the  words  concerning  the 
exemption  for  Unit  1  Cycles  \3.  14.  and  15 
will  be  deleted  since  Unit  1  Cycle  15  is 
completed,  and  therefore,  the  exemption  has 
expired.  This  change  does  not  change  the 
margin  of  safety  sine  e  it  only  deletes  a 
reference  to  an  expired  exemption  to  the 
Technical  Specifications. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  |a]  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Richard  ].  Laufer. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc.. 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffis  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  August 
6.  2002. 

Description  of  amendments  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.9, 
Refueling  Operations,  to  incorporate 
two  changes  previously  approved  in 
NUREG-1432,  Revision  2,  "Combustion 
Engineering  Improved  Standard 
Technical  Specifications"  dated  April 
2001.  One  change  would  add  a  note  to 
Limiting  Condition  for  Operation  3.9.3 
allowing  penetration  flow  path(s)  that 
have  direct  access  from  containment 
atmosphere  to  the  outside  atmosphere  to 
be  unisolated  under  administrative 
control.  The  other  change  would  replace 
the  requirement  in  TSs  3.9.4  and  3.9.5 
to  "[cllose  all  containment  penetrations 
providing  direct  access  from  the 
containment  atmosphere  to  outside 
atmosphere"  with  a  set  of  more  detailed 
and  less  restrictive  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  part  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significemt  hazards 
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consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  signiHcant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Closing  the  containment  penetrations  is 
considered  to  be  a  mitigator  of  the 
radiological  consequences  of  a  fuel  handling 
incident  and  a  loss  of  SDC  [Shutdown 
Cooling],  not  an  initiator.  Therefore,  allowing 
containment  penetration  flow  paths  to  be 
unisolated  and  the  containment  purge  valves 
to  be  opened  during  these  outage  activities 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  consequence  of  a  fuel  handling 
incident  is  the  release  of  radioactivity  from 
Containment.  The  impact  of  the  proposed 
change  to  the  calculated  offsite  dose  resulting 
from  a  fuel  handling  incident  has  been 
evaluated  and  determined  to  be  acceptable. 
The  fuel  handling  incident  analysis  assumes 
no  containment  closure.  The  amount  of 
radioactivity  that  could  be  released  as  a 
result  of  the  proposed  change  is  bounded  by 
the  current  analysis  of  record.  Therefore, 
having  containment  penetration  flow  paths 
unisolated  during  core  alterations  and  fuel 
handling  does  not  involve  an  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  consequences  of  a  loss  of  SDC  is  the 
potential  for  release  of  radioactivity  to  the 
atmosphere  outside  Containment.  Closing 
containment  penetrations  is  a  mitigator  of 
that  consequence.  Administrative  controls 
will  be  put  in  place  to  ensure  that  in  an 
emergency  containment  closure  can  be 
quickly  achieved.  The  containment  purge 
system  isolation  valves  are  closed 
automatically  on  a  containment  high 
radiation  signal  and  can  be  shut  by  remote 
manual  operation.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  consequences  of  a  loss  of  SDC. 

Therefore,  the  proposed  Technical 
Specification  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  (kind)  of  accident  from  any 
accident  previously  evaluated. 

This  requested  change  does  not  involve  a 
significant  change  in  the  operation  of  the 
plant  and  no  new  accident  initiation 
mechanism  is  created  by  the  proposed 
changes.  Closing  containment  penetrations  is 
considered  to  be  a  mitigator  of  the 
radiological  consequences  of  any  accident  in 
the  Containment,  not  an  initiator.  The 
containment  penetration  flow  paths  are 
currently  opened  and  closed  during  the 
course  of  an  outage.  The  proposed  changes 
allow  them  to  remain  open  during  a  period 
when  they  are  currently  required  to  be 
closed. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  s^ety  for  containment 
closure  during  core  alteration/fuel  handling 


is  based  on  the  amount  of  offsite  dose 
resulting  from  a  fuel  handling  incident.  An 
offsite  dose  calculation  previously  approved 
by  the  Nuclear  Regulatory  Commission  for  a 
fuel  handling  incident  assumes  no 
containment  closure,  and  any  activity 
released  from  the  Containment  is  unfiltered. 
The  analysis  will  apply  to  the  containment 
penetration  flow  paths  that  could  be  opened 
under  administrative  controls  and  therefore, 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  margin  of  safety  for  containment 
closure  in  the  case  of  a  loss  of  SDC  is 
twofold:  (1)  The  time  required  to  close  the 
Containment  to  prevent  a  radioactive  release 
to  the  atmosphere  outside  Containment  if 
SDC  is  lost;  and  (2)  the  ability  to  retain  the 
pressure  generated  by  boiling  of  reactor 
coolant  as  a  result  of  a  loss  of  ,SDC. 

Currently  the  Technical  Specifications  are 
vague  and  overly  restrictive  concerning  the 
requirement  for  containment  closure  when 
SDC  is  lost.  The  proposed  change  eliminates 
unclear  requirements  and  provides  a  clear 
way  to  establish  containment  closure  that 
meets  the  Bases  description  for  the  Action, 
which  is  to  prevent  fission  products  from 
being  released  from  the  Containment  during 
a  loss  of  SDC  incident.  The  containment 
purge  isolation  valves  close  rapidly  on  a  high 
radiation  signal  or  are  closed  by  remote 
manual  operation.  The  proposed  changes  do 
not  increase  the  possibility  of  a  release  of 
radiation  following  a  loss  of  SDC  incident. 

Therefore,  the  ability  to  provide 
containment  closure  is  maintained  and  the 
margin  of  safety  is  not  significantly  reduce|dj 
by  this  proposed  activity. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisffed.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  August 
28,  2002. 

Description  of  amendment  request: 
The  amendment,  proposed  by  Carolina 
Power  &  Light  Company  to  the  Harris 
Nuclear  Plant  (HNP)  Technical 
Specifications  (TS),  revises  TS  6.9.1.6.2 
to  add  analytical  methodology 
references,  which  are  used  to  determine 
core  operating  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 


consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  in( orporate 
additional  references  to  methodologies  used 
to  evaluate  core  operating  limits.  These 
methodologies  have  been  ajiproved  by  the 
NRC  for  use  in  licensing  ■-ippli(.ations.  Plant 
structures,  systems,  and  components  will  not 
be  operated  in  a  different  manner  as  a  result 
of  these  proposed  changes  and  no  physical 
modifications  to  cM^uipment  are  involved. 
Adding  these  references  to  the  Core 
Operating  Limits  Report  section  of  Technical 
Specifications  does  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  d<jes  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  incorporate 
additional  references  to  methodologies  used 
to  evaluate  core  operating  limits.  These 
methodologies  have  been  approved  by  the 
NRC  for  use  in  licensing  applications.  Plant 
structures,  systems,  and  components  will  not 
be  operated  in  a  different  manner  as  a  result 
of  these  changes  and  no  phvsical 
modifications  to  equipment  are  involved. 
Adding  these  references  to  the  Core 
Operating  Limits  Report  .section  of  Technical 
Specifications  does  not  create  the  possibilit\ 
of  a  new  or  different  type  of  accident  from 
any  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  incorporate 
additional  references  to  methodologies  used 
to  evaluate  core  operating  limits.  These 
methodologies  have  been  approved  by  the 
NRC  for  use  in  licensing  applications.  Plant 
structures,  systems,  and  components  will  not 
be  operated  in  a  different  manner  as  a  result 
of  these  changes  and  no  physical 
modifications  to  equipment  are  involved. 
Adding  these  references  to  the  Core 
Operating  Limits  Report  section  of  Technical 
Specifications  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Allen  G.  Howe 
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Dominion  Nuclear  Connecticut,  Inc.. 
Docket  No.  50-423,  Millstone  Power 
Station,  Unit  No.  3.  New  London 
County.  Connecticut 

Date  of  ampndment  request:  August  7, 
2002 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs) 
related  to  safety  system  settings. 
Specificallv.  the  proposed  changes 
would  revise:  (1)  TS  1.0  •Definitions;" 
(2)  TS  2.2.1   'Limiting  Safety  System 
Settings — Reactor  Trip  System 
Instrumentation  Setpoints;"  (J)  TS  3.3.1 
■Reactor  Trip  System  Instrumentation:"' 
(4)  TS  3.3.2  'Engineered  Safety  Features 
Actuation  System  Instrumentation:'  (5) 
TS  3.7.7  "Control  Room  Emergency 
Ventilation  System;"  (6)  TS  3.8.3.1 
"Onsite  Power  Distribution — 
Operating  ■'  In  addition,  the  appropriate 
TS  Bases  would  be  revised  to  conform 
with  the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.9Ua),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  In\olve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  associated  with  the 
operabililv  requirements,  surveillance 
requirements  and  allowed  outage  times  will 
improve  usability  of  the  facility  Technical 
Spet:ificalions.  The  proposed  changes  will 
clearly  reflect  the  existing  plant  design  for 
the  Reactor  Trip  System  (RTS).  Kngineered 
Safety  Features  Actuation  System  (ESFAS). 
Control  Room,  Emergency  Ventilation 
System,  and  Electrical  Power  Systems 
Instrumentation.  The  proposed  changes  will 
also  provide  i:onsistency  within  the 
individual  technical  specific:ations  tables 
(f'.g.  Table  2.2-1.  Table  3.;}-l.  and  Table  4..1- 
1)  In  addition,  there  are  no  hardware 
changes  associated  with  the  proposed 
changes.  Therefore,  these  systems  will 
continue  to  perform  within  the  bounds  of  the 
previously  performed  accident  analyses. 

The  proposed  changes  to  ihe  operability 
requirements  will  not  affect  the 
uistrunientalion's  ability  to  mitigate  the 
design  basis  accidents,  "the  proposed  allowed 
outage  times  li.f  the  required  action  times) 
are  reasonable  and  consistent  with  industry 
guidelines  to  ensure  the  affected 
instrumentation  will  be  restored  in  a  timely 
manner  and  provide  consistency  with  the 
existing  plant  design.  The  design  basis 
accidents  will  remain  the  same  postulated 
events  described  in  the  Millstone  Unit  No    t 
Final  Safety  Analysis  Report  (FSAR).  and  the 
con.sequences  of  these  events  will  not  be 
affected.  Therefore,  the  proposed  changes 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated 

The  proposed  changes  do  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  The 
proposed  changes  do  not  alter  the  way  any 
strui  ture,  system,  or  component  functions 
and  do  not  alter  the  manner  in  which  the 
plant  is  operated.  Ihe  proposed  changes  do 
not  introduce  any  new  failure  modes, 
rherefore.  the  proposed  i  hanges  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

.1.  Involve  a  significant  reduction  in  a 
margin  of  Safety. 

Ihe  proposed  changes  will  not  redu(  e  the 
margin  of  safely  since  the\  have  no  impact 
on  anv  aci  ident  analysis  assumption.  The 
proposed  changes  do  not  decrease  the  scope 
of  equipment  (  urrently  required  to  be 
operable  or  subject  to  surveillance  testing, 
nor  do  the  proposed  changes  affect  any 
instrument  setpoints  or  equipment  safety 
functions    I'hf  elfe(  tiveness  of  Tec  hnical 
Spec  ifii  atioiis  will  be  maintained  since  the 
changes  will  not  alter  ihe  operation  of  anv 
i:oniponenl  or  system,  nor  will  the  proposed 
changes  afff;ct  any  safety  limits  or  safety 
system  settings  which  are  credited  in  a 
faf:ility  ac:cident  analysis.  Therefore,  there  is 
no  reiiuc:tion  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  .50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road,  VVaterford,  CT  06385. 

NRC  Section  Chief:  lames  W. 
.Andersen,  Acting. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-^14.  Catawba 
Nuclear  Station.  Units  1  and  2.  York 
County.  South  Carolina 

Date  of  amendment  request: 
September  12,  2002 

Description  of  amendment  request: 
The  proposed  amendments  would 
temporarily  revise  Technical 
Specification  (TS)  3.5.2,  "Emergencv 
Core  Cooling  System  (ECCS):""  TS  3.6.6, 
"Containment  Spray  System:"'  TS  3.7.5. 
"Auxiliarv  Feedwaier  (AFW)  System;" 
TS  3.7.7,  •Component  Cooling  Water 
(CCW)  Svstem:  "  TS  3.7.8,  "Nuclear 
Service  Water  System  (NSWS):""  and  TS 
3.8.1.  "AC  Soun^es — Operating"  for 
Catawba  Nuclear  Station,  Units  1  and  2. 
The  propo.sed  TS  changes  will  allow  the 

A"  NSWS  header  for  each  unit  to  be 
taken  out  of  service  for  7  days  for  pipe 
replacement.  This  pipe  replacement  is 


scheduled  to  occur  when  Units  1  and  2 
are  at  power  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Catawba  is  c;urrently  pursuing  a  project  to 
replace  a  portion  of  the  A"  train  of  the 
nuclear  service  water  system  (NSWS)  piping 
for  both  units.  This  is  necessary  to  maintain 
Ihe  long-term  reliability  of  the  NSWS.  This 
projec:t  represents  a  challenge  in  that  it  is  not 
possible  to  isolate,  drain,  replace,  restore  and 
test  the  NSWS  during  the  current  TS  ac;tion 
time  frame.  The  purpose  of  this  submittal  is 
to  request  a  temporary  c:hange  to  the  existing 
TS  for  the  systems  affec;ted  during  the 
project.  This  will  permit  an  orderly  and 
efficient  projec:t  implementation  during 
power  operation  on  both  units.  The  specific 
change  is  to  extend  the  TS  required  action 
time  from  72  hours  to  168  hours. 

The  following  discussion  is  a  summary  of 
the  evaluation  of  the  changes  c:ontained  in 
this  proposed  amendment  against  the  10  CFR 
,iO. 92(c)  rc^quirements  to  demonstrate  that  all 
three  standards  are  satisfied.  A  no  signific:ant 
hazards  consideration  is  indicated  if 
operation  of  the  lae:ility  in  acc;ordanc:e  with 
the  proposed  amendment  would  not: 

1.  Involve  a  signific:ant  inc:rease  in  Ihe 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  ac;c  ideni  from  any  acxident 
previously  evaluated,  or 

3.  Involve  a  significant  reduc  lion  in  a 
margin  of  safety. 

First  Standard 

riie  pipe  replacement  project  for  the 
NSWS  ,md  proposed  TS  c:hanges  have  been 
evaluated  to  assess  their  impac:t  on  normal 
operation  of  the  systems  affec:ted  and  to 
ensure  that  the  design  basis  safety  functions 
are  preserved.  During  the  pipe  replac:enienl 
Ihe  other  NSWS  train  will  be  operable  and 
nn  major  maintenanc;e  or  testing  will  be  done 
on  Ihe  operable  train.  The  operable  train  will 
be  protected  to  help  ensure  it  would  be 
available  if  called  upon. 

This  pipe-  replac:ement  projec:l  will  enhance 
the  long  term  structural  integrity  in  the 
NSWS  system.  This  will  ensure  thai  the  A' 
NSWS  hciader  maintains  its  flow  margin  to 
ensure  its  ability  to  comply  with  design  basis 
requirements  and  inc:rease  the  overall 
reliability  for  many  years. 

The  inc  reased  NSWS  train  unavailability 
as  a  result  of  ihv  implementation  of  this 
amendment  does  involve?  a  one  lime  increase 
in  Ihe  probability  or  c:onsec]uenc:(!S  of  an 
ac:c:ident  previously  evaluated  during  the 
lime  frame  the  NSWS  header  is  out  of  servic;e 
for  pipe  rciplacement.  Considering  this  small 
lime  frame  for  the   A'  NSWS  train  outage 
with  the  inc  reased  reliability  and  the 
decrease  in  unavdilabilitv  of  ihi!  NSWS 
system  in  tiie  future  because  of  this  projec:t. 
the  overall  probabilitv  or  c  onsecpiences  of  an 
accident  previously  evaluated  will  dec:rease. 

An  evaluation  was  performed  utilizing 
l'R.\  I  probabilistic  risk  analysisl  for 
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extending  the  NSWS  TS  time  limit  from  72 
hours  to  168  hours.  The  [CDF]  core  damage 
frequency  contribution  from  the  proposed 
outage  extension  is  judged  to  be  acceptable 
for  a  one-time,  or  rare,  evolution.  Considering 
the  change  in  CDF  associated  with  the  outage 
extension  in  the  framework  of  an  average 
over  a  five-year  period,  the  average  annual 
contribution  is  considered  a  low-to-moderate 
increase  in  the  CDF  for  consideration  of 
permanent  changes  to  the  licensing  basis. 

Therefore,  because  this  is  a  temporary  and 
not  a  permanent  change,  the  time  averaged 
risk  increase  is  acceptable.  The  increase  in 
the  overall  reliability  of  the  NSWS  along  with 
the  decreased  unavailability  in  the  future 
because  of  the  pipe  replacement  project  will 
result  in  an  overall  increase  in  the  safety  of 
both  Catawba  units.  Therefore,  the 
consequences  of  an  accident  previously 
evaluated  remains  unaffected  and  there  will 
be  minimal  impact  on  any  accident 
consequences. 

Second  Standard 

Implementation  of  this  amendment  would 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
temporary  TS  changes  do  not  affect  the  basic 
operation  of  the  ECCS  [emergency  core 
cooling  system),  containment  spray  system, 
NSWS,  AFW  [auxiliary  feedwater),  CCW 
[component  cooling  water],  or  EDG 
[emergency  diesel  generator)  systems.  The 
only  change  is  increasing  the  required  action 
time  frame  from  72  hours  to  168  hours 
(ECCS,  containment  spray  system.  NSWS, 
AFW,  CCW,  and  EDG).  During  the  project, 
contingency  measures  will  be  in  place  to 
provide  additional  assurance  that  the  affected 
systems  will  be  able  to  complete  their  design 
functions.  No  new  accident  causal 
mechanisms  are  created  as  a  result  of  NRC 
approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  plant,  which 
will  introduce  any  new  accident  causal 
mechanisms. 

Third  Standard 

Implementation  of  this  amendment  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  The  performance  of 
these  fission  product  barriers  will  not  be 
impacted  by  implementation  of  this  proposed 
temporary  "TS  amendment.  During  the  'A' 
NSWS  train  outage,  the  affected  systems  will 
still  be  capable  of  performing  their  required 
functions  and  contingency  measures  will  be 
in  place  to  provide  additional  assurance  that 
the  affected  systems  will  be  maintained  in  a 
condition  to  be  able  to  complete  their  design 
functions.  No  safety  margins  will  be 
impacted. 

"The  probabilistic  risk  analysis  conducted 
for  this  proposed  amendment  demonstrated 
that  the  CD[F)  associated  with  the  outage 
extension  is  judged  to  be  acceptable  for  a 
one-time  or  rare  evolution.  Therefore,  there  is 
not  a  significant  reduction  in  the  margin  of 
safety. 


Based  upon  the  preceding  discussion, 
Duke  Energy  has  concluded  that  the 
proposed  amendment  for  a  temporary  one 
time  TS  change  does  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  anedysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F, 
Vaughn,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street.  Charlotte,  North  Carolina 
28201-1006. 

NRC  Section  Chief:  John  A,  Nakoski. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  amendment  request: 
September  3,  2002, 

Description  of  amendment  request: 
The  proposed  changes  to  the  Columbia 
Generating  Station  Technical 
Specifications  (TSs)  are  to:  (1)  Add 
depleted  uranium  to  the  fuel  assembly 
composition  description  in  TS  4.2.1,  (2) 
revise  TS  5.6.5.b  to  incorporate 
references  to  the  analytical  methods 
used  to  determine  core  operating  limits 
and  remove  those  that  are  no  longer 
used,  and  (3)  format  the  revised 
references  as  described  in  Industry/ 
Technical  Specification  Task  Force 
(TSTF)  Traveler,  TSTF-363,  "Revised 
Topical  Report  References  in  ITS 
[Improved  Technical  Specifications] 
5,6,5.  COLR  [Core  Operating  Limits 
Report]." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Assembly  and  core  designs  employing 
depleted  uranium  are  employed  in  other 
reactors  and  are  within  the  FRA-ANP  fuel 
design  methods  and  experienc:e  base.  There 
will  be  no  change  to  the  composition  of  the 
fuel  pellets  (i.e..  UO2)  containing  the 
depleted  uranium  except  for  a  slight  decrease 
in  the  amount  of  U:v^.  "Therefore  the  use  of 
depleted  uranium  in  the  fuel  rods  dcs  not 
affect  the  mechanical  performance  of  the 
rods.  Flux  profile  measurements  performed 
on  these  core  designs  correlate  with 
calculated  values  in  a  manner  consistent 
with  fuel  assembly  designs  that  do  not 
include  depleted  uranium. 

Core  operating  limits  are  established  to 
support  "Technical  Specification  3.2.  Power 


Distribution,  requirements  which  ensure  that 
fuel  design  limits  are  not  exc:eeded  during 
any  conditions  of  normal  operation  or  in  the 
event  of  any  Anticipated  Operational 
Occurrence  (AOO).  The  methods  used  to 
determine  the  core  operating  limits  for  each 
operating  cycle  are  based  on  methods 
previously  found  acceptable  by  the  NRC  and 
listed  in  TS  section  ,5.6.!i.b.  A  change  to  TS 
section  5.6.5.b  is  requested  to  include  the 
FRA-ANP  methods  in  the  list  of  approved 
methods  applicable  to  Columbia  Generating 
Station.  Application  of    lese  approved 
methods  will  continue    j  ensure  that 
acceptable  operating  limits  are  established  to 
protect  the  fuel  cladding  integrity  during 
normal  operation  and  AOOs. 

The  requested  Technical  Specification 
changes  cio  not  involve  any  plant 
modifications  or  operational  changes  thai 
could  affect  system  reliability,  performance, 
or  possibility  of  operator  error.  The  requested 
changes  do  not  affect  any  postulated  accident 
precursors,  do  not  affect  an\  accident 
mitigation  s\  stems,  and  dcj  not  introduce  any 
new  accident  initiation  mechanisms. 

Therefore,  these  changes  do  not  increase 
the  probability  or  con.sequences  of  any 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Assembly  and  core  designs  employing 
depleted  uranium  are  within  the  c;apability  of 
the  NRC-approyed  FR.A-.^NP  fuel  design 
methods.  There  will  be  no  change  to  the 
composition  of  the  fuel  pellets  [i.e..  L'O;) 
containing  the  depleted  uranium  except  for 
a  slight  dec;rease  in  the  amount  of  L';>v 
Therefore  the  use  of  depleted  uranium  in  the 
fuel  rods  does  not  affec:t  the  mec;hanical 
performance  of  the  rods. 

Changes  to  the  methodologies  listed  in  the 
TS  are  administrative.  The  proposed  changes 
do  not  involve  any  new  modes  of  operation, 
any  changes  to  setpoints.  or  any  plant 
modifications.  The  core  operating  limits  will 
continue  to  be  developed  using  NKC- 
approved  methods  that  account  for  the  mixed 
fuel  core  design.  The  proposed  methods  do 
not  result  in  anv  new  precursors  to  an 
ac:c:idenl. 

Therefore,  these  changes  cio  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  c  hange  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Assembly  and  c:ore  designs  emplov  ing 
depleted  uranium  are  within  the  i  apribilitv  of 
the  NRC-approved  FRA-ANP  fuel  design 
methods.  There  will  be  no  c:hange  to  the 
c:omposition  of  the  fuel  pellets  [i.e..  UO;) 
c:onlaining  the  depleted  uranium  except  for 
a  slight  decrease  in  the  amount  of  L"; »». 
Therefore  the  use  of  dejileled  uranium  in  Ihe 
fuel  rods  does  not  affec:t  the  mec  hanical 
performance  of  the  rods. 

The  core  operating  limits  will  c  cmlinue  to 
be  determined  using  methodologies  that  have 
been  approved  by  the  NRC^. 

On  this  basis,  the  implementation  of  the 
changes  does  not  involve  a  signific  ant 
reduction  in  margin  of  safety. 
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The  NRC  staff  has  reviewed  the 
licensees  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92lc)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attornev  for  licensee:  Thomas  C 
Poindexter.  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NVV..  Washington,  DC 
20005-3502 

S'RC  Section  Chief:  Stephen  Dembek. 

ExeloD  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374, 
LaSalle  County  Station,  Units  1  and  2, 
LaSalle  County,  Illinois 

Date  of  amendment  request: 
September  19.  2002 

Description  of  amendment  request 
The  proposed  amendments  would  ami  a 
new  analvtical  method  to  Technical 
Specifications  (TS)  Section  5.6.5.  "Core 
Operating  Limits  Report  (CXDLR)."  The 
proposed  change  supports  the  core 
design  efforts  currentlv  in  process  for 
the  upcoming  L'nit  2  refueling  outage 
scheduled  to  begin  in  lanuarv  2003 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  uf  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  to  LaSalle  County 
Station.  Unit  1  and  Unit  2  Technical 
Specifications  (TS).  involves  reference  to  a 
new  fuel  analytical  method  in  TS  Sec:tion 
5.6.5.  "Core  Operating  Limits  Report 
(COLR)  "  This  code  package  supports  the 
methodology  currently  being  used  by 
Framatome-ANP  in  the  reload  design  and 
analysis  process 

The  proposed  change  to  TS  Sec;tion  5.6.5 
will  add  to  the  list  of  methods  used  to 
determine  the  core  operating  limits,  the  fuel 
analvtical  method  that  supports  design  of  the 
LaSalle  County  Station  Unit  2  Cycle  10 
reload  that  is  currentlv  scheduled  to  startup 
on  February  5.  2003.  The  addition  of  the 
approved  method  to  TS  Section  5.6.5  has  no 
effect  on  any  accident  initiator  or  precursor 
previouslv  evaluated  and  does  not  change  flu' 
manner  in  which  the  core  is  operated.  Thi- 
NRC  approved  method  has  been  reviewed  to 
ensure  thai  the  output  ac  curately  models 
predic:ted  core  behavior,  has  no  affect  on  the 
tvpe  or  amount  of  radiation  released,  and  has 
no  affect  on  predic  ted  offsite  doses  in  the 
event  of  an  accident. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an  accident 
previouslv  evaluated 

2   LVjes  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 


ac  cident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  to  TS  Section  5.6.5 
does  not  affec  t  the  performance  of  any 
LaSalle  Ciountv  Station  struc;ture.  system,  or 
component  credited  with  mitigating  any 
accident  previouslv  evaluated.  The  use  of  a 
new  analvtical  method,  which  has  been 
reviewed  diui  approved  by  the  NRC  for  the 
design  ot  a  core  reload,  will  not  affect  the 
( ontrol  parameters  governing  unit  operation 
or  the  response  of  plant  equipment  to 
transient  conditions.  The  proposed  change 
does  not  intrciduce  any  new  modes  of  system 
operation  or  failure  mechanisms. 

Therefore,  the  proposed  change  does  not 
c:reate  the  possibility  of  a  new  or  different 
kind  of  accident  from  anv  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
signific:anl  reduction  in  a  margin  of  safety' 

Response:  No. 

The  proposed  change  to  TS  Section  5.6.5 
adds  the  current  analytical  method  for  design 
and  analysis  of  c;ore  reloads  to  the  list  of 
iiiethiids  used  to  determine  the  core 
operating  limits.  The  NRC  has  approved  for 
use  by  licensees  the  analytical  method  being 
added  The  proposed  change  does  not  modify 
the  safety  limits  or  setpoints  at  which 
protective  actions  are  initiated,  and  does  not 
change  the  requirements  governing  operation 
or  availability  of  safety  equipment  a.ssumed 
to  operate  to  preserve  the  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above,  E.xelon  Generation 
Company  concludes  that  the  proposed 
amendment  presents  a  no  signific:ant  hazards 
consideration  under  the  standards  set  forth  in 
10  CFR  .St)  '12(c).  and  accordingly,  a  finding 
of  "no  significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attornev  for  licensee:  Mr.  Edward  ]. 
Cullen.  Deputy  General  Counsel.  Exelon 
BSC— Legal.  2301  Market  Street, 
Philadelphia,  PA  19101. 

S'RC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  Nos.  50-334 
and  50-412,  Beaver  Valley  Power 
Station.  Unit  Nos.  1  and  2,  Beaver 
County.  Pennsylvania 

Date  of  amendment  request:  August  7. 

2002. 

Description  of  amendment  request: 
The  proposed  amendments  would:  (1) 
Revise  the  surveillance  frequency  for  air 
or  smoke  fiow  testing  of  containment 
spray  nozzles,  as  specified  in 
surveillance  requirements  (SRs) 


4.6.2.1.d  and  4.6.2.2.f.  from  once  per  10 
years  to  following  maintenance  which 
results  in  the  potential  for  nozzle 
blockage  and  allows  the  use  of  a  visual 
examination  in  lieu  of  an  air  or  smoke 
flow  test;  (2)  eliminate  the  SR  4.6.2.2.e.3 
criteria  for  the  river  water  flow  rate 
through  the  Recirculation  Spray  System 
heat  exchangers;  and  (3)  make  minor 
clarifying  changes  to  the  text  in 
Technical  Specification  3.3.1.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  changes  to  the 
containment  spray  system  nozzle 
surveillance  frequenc:y,  the  manner  in  which 
the  nozzles  are  verified  to  be  unobstructed, 
and  the  elimination  of  the  associated 
Recirculation  Spray  System  (RSS)  fiow  rate 
requirement  does  not  introduce  an  initiator 
of  any  design  basis  accident  or  event.  The 
proposed  changes  do  not  adversely  affect 
accident  initiators  or  precursors  nor  alter  the 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  maintained.  The  river/ 
service  water  system  monitoring  program 
ensures  that  the  river/servic:e  water  fiow 
through  the  RSS  heat  exchangers  will  be 
maintained.  The  proposed  changes  to 
provide  alternate  wording  for  the  P-13 
function  in  the  Reac:tor  Protection  System 
solely  for  clarification  of  the  current  criteria 
does  not  adversely  affect  accident  initiators 
or  precursors.  Thus,  the  proposed  changes  do 
not  involve  a  significant  inc:rease  in  the 
probability  of  an  ac:cident  previously 
evaluated. 

The  proposed  changes  do  not  alter  or 
prevent  the  ability  of  structures,  systems,  and 
components  (SSCs)  from  performing  their 
intended  function  to  mitigate  the 
consequences  of  an  initiating  event  within 
the  assumed  acceptance  limits.  Introduction 
of  foreign  materials  into  the  c;ontainment 
spray  system  from  the  exterior  is  unlikely 
due  to  the  loc:alion  of  the  spray  headers,  the 
passive  nature  of  the  nozzles,  station  foreign 
material  controls,  and  the  fact  that  the 
containment  spray  headers  are  maintained 
dn,  above  the  water  level  maintained  in  the 
Recirc  ulation  Water  Storage  Tank  which 
inhibits  active  degradation  mechanisms  such 
as  corrosion.  The  proposed  amendment  to 
eliminate  the  associated  RSS  flow  rate 
requirements  and  the  text  clarific:ation  for  the 
P-13  function  do  not  iiitroduc:e  an  initiator 
of  any  design  basis  ac:cident  or  event,  The 
proposed  changes  are  c:onsistent  with  the 
safety  analysis  assumptions  and  resultant 
1  onsequences.  Accident  analyses  potentially 
dlfi!c:ted  by  the  proposed  c:hange  have  been 
reviewed  and  none  are  adversely  affee:ted. 
Thus,  the  proposed  c:hange  does  not  involve 
a  signific:ant  increase  in  the  c:onsequences  of 
an  accident  previously  evaluated. 
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2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  changes  to  the 
containment  spray  nozzle  surveillance 
frequency,  the  manner  in  which  the  nozzles 
are  verified  to  be  unobstructed,  the 
elimination  of  the  associated  RSS  flow  rate 
requirement,  and  the  text  clarifications  for 
the  P-13  function  do  not  involve  any 
physical  alteration  of  the  plant  [i.e..  no  new 
or  different  type  of  equipment  will  be 
installed),  subsequently  no  new  or  different 
failure  modes  or  limiting  single  failures  are 
created.  The  plant  will  not  be  operated  in  a 
different  manner  due  to  the  proposed  change. 
All  SSCs  will  continue  to  function  as 
currently  designed.  Thus,  the  proposed 
change  does  not  create  any  new  or  different 
accident  scenarios. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  changes  to  the 
containment  spray  system  nozzle 
surveillance  frequency,  the  manner  in  which 
the  no2:zles  are  verified  to  be  unobstructed, 
the  elimination  of  the  associated  RSS  flow 
rate  requirement,  and  the  text  clarifications 
for  the  P-13  function  do  not  involve 
revisions  to  any  safety  limits  or  safety  system 
settings  that  would  adversely  impact  plant 
safety.  No  current  setpoints  are  altered  by 
this  change.  The  proposed  amendment  does 
not  alter  the  functional  capabilities  assumed 
in  a  safety  analysis  for  any  SSCs  important 
to  the  mitigation  and  control  of  design  bases 
accident  conditions  within  the  facility.  The 
river/service  water  system  monitoring 
program  ensures  that  the  river/service  water 
flow  through  the  RSS  heat  exchangers  will  be 
maintained. 

All  of  the  applicable  acceptance  criteria  for 
each  of  the  analyses  affected  by  the  proposed 
change  continue  to  be  met.  The  conclusions 
of  the  [Updated  Final  Safety  Analysis  Report] 
remain  valid.  Thus,  since  the  operating 
parameters  and  system  performance  will 
remain  within  design  requirements  and 
safety  analysis,  safety  margin  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  76 
South  Main  Street,  Akron,  OH  44308. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests:  August 
23,  2002. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Facility  Operating  Licenses  (OLs) 


DPR-58  and  DPR-74,  for  Unit  1  and 
Unit  2,  respectively,  and  Technical 
Specifications  (TS)  for  Unit  1  and  Unit 
2,  The  licensee  proposes  to  delete 
obsolete  and/or  expired  license 
conditions  from  the  Unit  1  and  Unit  2 
OLs,  and  make  editorial  changes  to  the 
Unit  1  and  Unit  2  OLs.  Administrative 
changes  to  specific  TS  for  Unit  1  and 
Unit  2  are  also  proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequenc:es  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  deletion  of  obsolete  and/or 
expireci  license  conditions  from  the  L'nit  1 
and  Unit  2  OLs  is  administrative  in  nature. 
The  deletion  of  these  license  conditions  has 
no  impact  on  plant  operations  since  these 
requirements  are  no  longer  applicable.  The 
proposed  TS  changes,  the  renumbering  of  the 
Unit  2  OL  pages,  and  the  correction  of  a 
typographical  error  in  the  Unit  1  OL  are  also 
administrative  in  nature  and  do  not  impact 
CNP's  current  design  and  licensing  basis. 
Since  the  proposed  changes  are 
administrative  and  do  not  impact  plant 
operations  or  design,  the  changes  do  not 
involve  any  significant  increase  in  the 
probability  or  the  consequences  of  any 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  deletion  of  obsolete  and/or 
expireci  license  conditions  from  the  Unit  1 
and  Unit  2  OLs  is  administrative  in  nature. 
The  proposed  TS  changes,  the  renumbering 
of  the  Unit  2  OL  pages,  and  the  correction  of 
a  typographical  error  in  the  Unit  1  OL  are 
also  administrative  in  nature.  These 
proposed  changes  do  not  impact  plant 
operations  or  plant  equipment  in  any  manner 
or  involve  a  physical  alteration  to  the  plant, 
nor  a  change  in  the  methods  used  to  respond 
to  plant  transients  that  has  not  been 
previously  analyzed.  No  new  or  different 
equipment  is  being  installed  and  no  installed 
equipment  is  being  removed  or  operated  in 
a  different  manner.  Consequently,  no  new- 
failure  modes  are  introduced  and  the 
proposed  administrative  changes  to  the  Unit 
1  and  Unit  2  OL  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  or 
malfunction  of  equipment  important  to  safety 
from  any  previously  evaluated.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 


The  proposed  deletion  of  obsolete  and/or 
expired  license  conditions  from  the  Unit  1 
and  Unit  2  OLs  does  not  affect  alarm  or  trip 
setpoints.  The  proposed  TS  changes,  the 
renumbering  of  the  Unit  2  OL  pages,  and  the 
correction  of  a  typographical  error  in  the  Unit 
1  OL  are  administrative  in  nature  and  do  not 
impact  the  condition,  design,  or  performance 
of  any  plant  structure,  system  or  component. 
Thus,  the  results  of  the  accident  analyses  will 
not  be  affected  as  any  input  assumptions  are 
protected.  The  format  changes  improve 
readability  and  appearance  and  do  not  alter 
any  requirements.  Thus,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

In  summary,  based  upon  the  above 
evaluation.  [Indiana  Michigan  Power 
Company]  I&M  has  '    ncluded  that  the 
proposed  changes  ■       jlve  no  significant 
hazards  consider;      a  under  the  standards 
set  forth  in  10  CFl   50.92(c).  and. 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justifiefl. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  deten.iine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W. 
Jenkins.  Esq..  500  Circle  Drive. 
Buchanan.  MI  49107. 

NRC  Section  Chief:  L.  Raghavan. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests:  August 
30.  2002. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  reactor  trip  system  (RTS)  and 
engineered  safety  features  actuation 
system  (ESFAS)  Technical  Specification 
CTS)  Surveillance  Requirements  in  TS  3/ 
4.3.1  and  TS  3/4.3.2,  respectively,  by 
increasing  (1)  the  channel  operational 
test  surveillance  intervals  for  analog 
channels,  logic  cabinets,  and  reactor  trip 
breakers  (RTBs),  and  (2)  the  completion 
time  (CT)  and  bypass  time  (BT)  for  the 
RTBs  in  accordance  with  the  evaluation 
and  justifications  presented  in  the 
referenced  document.  WCAP-15376, 
Revision  0.  "Risk-Informed  Assessment 
of  the  RTS  and  ESFAS  Surveillance  Test 
Intervals  and  Reactor  Trip  Breaker  Test 
and  Completion  Times,  "  dated  October 
2000.  Additionally,  the  proposed 
amendments  would  remove  Mode  2 
applicability  for  the  RTS  low 
pressurizer  pressure  and  high 
pressurizer  water  level  trips  and  to  add 
a  note  to  TS  Table  4.3-1  clarifying  that 
channel  functional  testing  requirements 
for  the  reactor  trip  bypass  breakers  are 
only  applicable  when  they  are  racked  in 
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and  closed  for  bypassing  an  RTB.  The 
proposed  amendments  would  also  make 
format  and  capitalization  changes  to  the 
affected  TS  pages  that  improve  the 
appearance  of  the  TS  pages,  but  do  not 
affect  anv  requirements 

Basis  for  proposed  no  sinnificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.m(a).  the 
licensee  has  provid€?d  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  propused  change  Involve  a 
significant  increase  in  the  probability  of 
occurrence  or  con.sequences  of  an  accident 
previouslv  evaluated' 
Response  No. 

The  proposed  <  hanges  to  the  .STIs 
[surveillance  test  intervals]  and  RTB  (TT  and 
BT  redute  the  potential  for  inadvertent 
reactor  trips  and  spurious  actuations,  and 
therefore  do  not  increase  the  probability  of 
any  accident  previously  evaluated.  The 
proposed  changes  do  not  change  the  response 
of  the  plant  to  any  ac(  idents  and  have  an 
insignificant  impact  on  the  reliability  of  the 
RTS  and  ESFAS  signals.  These  changes 
satisfv  the  acceptance  criteria  specified  in  the 
\RC:'s  regulatory  guidance  for  evaluating 
nsk-mformed  c:hanges  in  RC.  1.174  I"  An 
.\pproa(  h  for  I  sing  Probabilistic  Risk 
.Assessment  In  Risk-Informed  Decisions  on 
Plant-Spe<  ifi(  Clhanges  to  the  Licensing 
Basis."  dated  luly  19981  and  RG  1.177  ["An 
.Approach  for  Plant-Specific  Risk-Informed 
Decisionmaking:  Technical  Spec:ifit:alions." 
dated  August  19981  The  RTS  and  ESKAS 
'.'.  ;11  continue  to  perform  their  funi  tinns  with 
high  reliability  as  originally  assumed  in  the 
srtfetv  analysis,  and  the  ini  rease  in  risk  is 
u  ithin  the  acceptanc  e  criteria  of  existing 
regiilatorv  guidanc  e;  therefore,  there  will  not 
be  a  significant  Ini  rease  in  the  (  onsequences 
of  anv  ac(  idents 

The  RTS  and  ESFAS  are  not  accident 
initiators  or  pre<:ursors  in  the  safety  analysis. 
No  new  initiators  are  created  bv  this  activity. 
The  proposed  (  hanges  do  not  change  any 
RTS  or  ESF.\S  setpoints.  nor  do  thev  alter  the 
aci  ident  mitigation  function  of  an\  system, 
strui  ture  or  component,  design  assumplions, 
conditums  or  configuration  nf  the  fai  ility.  or 
the  manner  in  whii  h  the  plant  is  operated 
and  maintained.  The  proposed  changes  do 
not  affect  the  source  term,  containment 
isolation,  or  radiologifal  release  assumptions 
used  in  evaluating  the  radiological 
consequences  of  an  accident  previously 
evaluated   Further,  the  proposed  changes  do 
not  increase  the  types  or  amounts  of 
radioactive  effluent  that  may  be  released 
offsite.  nor  significantly  increase  individual 
or  cumulative  occupalional/publi(  radiation 
exposures. 

Therefore,  the  proposed  change  does  not 
involve  a  signific  ant  increase  In  the 
probabilltv  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 

Response:  No 

No  new  system  interfaces  or  interactions 
are  created.  The  proposed  changes  do  not 


involve  a  physical  alteration  of  the  plant  [i.e.. 
no  new  or  different  type  of  equipment  will 
be  installedl  or  a  change  in  the  methods 
governing  normal  plant  operation.  The 
proposed  changes  do  not  result  in  a  change 
in  the  manner  in  whii  h  the  RTS  and  ESFAS 
provide  plant  protection.  The  RTS  and 
ESF.AS  will  continue  to  have  the  same 
setpoints  after  the  proposed  changes  are 
implemented.  The  proposed  changes  to  STl. 
CT.  and  BT  do  not  change  any  existing 
act:ident  scenarios,  do  not  alter  assumptions 
made  in  the  safety  analysis,  nor  create  any 
new  or  different  a(  c  ident  scenarios. 

Therefore,  the  proposed  (  hange  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  a((  ident  from  any  previously 
evaluated 

,1,  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Hesponse:  No. 

rhc  proposed  changes  do  not  aher  the 
manner  in  which  safety  limits,  limiting  safety 
system  settings  or  limiting  (  ondltions  for 
operation  are  determined    The  safety  analysis 
acceptance  criteri.i  are  not  impacted  by  these 
changes.  Redundant  RTS  and  ESF.AS  trains 
are  maintained,  and  diversity  with  regard  to 
the  signals  that  provide  reactor  trip  and 
engineered  safety  features  actuation  Is  also 
maintained.  .\U  signals  credited  as  primary 
or  se(  ondars ,  and  all  operator  actions 
credited  iii  the  ai cident  analyses  will  remain 
the  same    The  proposed  changes  will  not 
result  in  plant  operation  in  a  configuration 
outside  the  design  basis.  The  (  all  ulated 
impact  on  risk  is  insignificant  and  meets  the 
acceptance  criteria  contained  in  RG  1.174 
and  RG  1.177, 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC:  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  C;FR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W. 
[enkins.  Esq..  ,500  Circle  Drive. 
Buchanan, Ml  49107. 

NRC  Section  Chief:  L.  Raghavan. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-255.  Palisades  Plant, 
Van  Buren  County.  Michigan 

Date  of  amendment  request:  March  1. 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  containment  spray  nozzle  inspection 
frequency  contained  in  Technical 
Specification  Surveillance  Requirement 
(SR)  3.6.6.9.  Specifically,  the  inspection 
frequencv  would  be  conducted 
■[floUowing  maintenance  which  could 
result  in  nozzle  blockage,"  rather  than  at 
the  currently  specified  10-year 
frequencv.  Maintenance  which  could 
result  in  nozzle  blockage  is  controlled 
bv  procedures  which  establish  foreign 


material  exclusion  (FME)  controls.  The 
FME  controls  require  post-maintenance 
verification  of  system  cleanliness  and 
freedom  from  foreign  materials. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  evaluation  supports  the 
finding  that  operation  of  the  facility  in 
accordant;e  with  the  proposed  change  would 
not: 

1.  Involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  revises  the 
surveillance  frequency  for  containment  spray 
nozzle  Inspections  from  every  ten  years  to 
following  maintenani:e  which  could  result  in 
nozzle  blockage.  Analyzed  events  are 
initiated  by  the  failure  of  plant  structures, 
systems  or  components.  The  containment 
spra\  system  Is  not  c  onsidered  as  an  initiator 
of  any  analyzed  event.  The  proposed  change 
docs  not  have  a  detrimental  impa(  I  on  the 
integrity  of  any  plant  struiture.  system  or 
I  omponent  that  initiates  an  analyzed  event. 
The  proposed  (  hange  will  not  alter  the 
operation  of.  or  otherwise  Increase  the  failure 
probability  of  any  plant  equipment  that 
initiates  an  analyzed  accident.  As  a  result, 
the  probability  of  any  accident  previously 
evaluated,  is  not  significantly  Increased. 

This  change  does  not  affect  the  plant 
design.  Due  to  the  plant  design,  the  spray 
headers  are  maintained  dry  at  the  level  of  the 
nozzles.  Formation  of  corrosion  products  is 
unlikely  due  to  the  corrosion  resistant 
materials  used  in  spray  header  construction. 
Due  to  their  location  at  the  top  of  the 
containment.  Introduction  of  foreign  material 
from  sources  external  to  the  spray  nozzles  is 
unlikely.  Since  loss  of  foreign  material 
control  when  working  within  the  affected 
boundary  is  the  most  likely  cause  for 
obstruction,  testing  or  inspection  following 
such  an  occurrence  would  verify  nozzle 
(  ondition.  and  the  system  would  be  capable 
of  performing  its  .safety  func:tlon.  As  a  result, 
the  consequences  of  any  accident  previously 
evaluated  are  not  significantly  affected. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2,  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  or  a  change 
in  the  methods  governing  normal  plant 
operation.  No  new  or  different  type  of 
equipment  will  be  installed.  Thus,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  acc;ident  from  any 
accident  previously  evaluated. 

.i.  Involve  a  significant  reduction  in  a 
margin  of  safely. 

The  margin  of  safety  for  this  system  is 
based  on  the  capai:ity  of  the  spray  headers. 
Since  the  system  Is  not  susceptible  to 
<  orrosion  induced  obstruction  or  obstruction 
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from  sources  external  to  the  spray  nozzles, 
and  performance  of  maintenance  on  the 
system  would  require  evaluation  of  the 
potential  for  nozzle  blockage  and  the  possible 
need  for  a  test  or  inspection,  the  likelihood 
that  the  spray  nozzles  might  be  blocked 
would  not  be  affected  by  the  reduction  in 
surveillance  frequency.  Therefore,  the 
capacity  of  the  system  woufd  remain 
unaffected.  Hence,  this  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NRC  Section  Chief:  L.  Raghavan. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296, 
Browns  Ferry  Nuclear  Plant  (BFN), 
Units  1,  2  and  3,  Limestone  County, 
Alabama 

Date  of  amendment  request:  July  31. 
2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS). 
The  proposed  amendments  represent  a 
full  implementation  of  an  alternative 
source  term  (AST)  for  the  Units  1.2.  and 
3  operating  licenses.  The  amendments 
adopt  the  AST  methodology  by  revising 
the  current  accident  source  term  and 
replacing  it  with  an  accident  source 
term  as  prescribed  in  10  CFR  50.67. 

The  AST  analyses  were  performed 
using  the  guidance  provided  by 
Regulatory  Guide  1.183.  "Alternative 
Source  Terms  for  Evaluating  Design 
Basis  Accidents  at  Nuclear  Power 
Reactors."  dated  July  2000.  and 
Standard  Review  Plan  Section  15.0.1. 
"Radiological  Consequences  Analyses 
Using  Alternative  Source  Terms,"  The 
four  limiting  design  basis  accidents 
(DBAs)  considered  were  the  Control  Rod 
Drop  Accident,  the  Refueling  Accident, 
the  Loss  of  Coolant  Accident,  and  the 
Main  Steam  Line  Break  Accident. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  AST  and  those  plant  systems  affected 
by  implementing  AST  do  not  initiate  DBAs. 
The  AST  does  not  affect  the  design  or 
operation  of  the  facility:  rather,  once  the 
occurrence  of  an  accident  has  been 
postulated,  the  new  source  term  is  an  input 
to  evaluate  the  consequences.  The 
implementation  of  the  AST  has  been 
evaluated  in  the  analyses  for  the  limiting 
DBAs  at  BFN.  The  equipment  affected  by  the 
proposed  change  is  mitigative  in  nature  and 
relied  upon  following  an  accident.  The 
proposed  changes  to  the  TS  do  revise  certain 
performance  requirements.  However,  these 
changes  will  not  involve  a  revision  to  the 
parameters  or  conditions  that  could 
contribute  to  the  initiation  of  a  design  basis 
accident  discussed  in  Chapter  14  of  the  BFN 
Updated  Final  Safety  Analysis  Report, 

Plant  specific  radiological  analyses  have 
been  performed  and.  based  on  the  results  of 
these  analyses,  it  has  been  demonstrated  that 
the  dose  consequences  of  the  limiting  events 
considered  in  the  analyses  are  within  the 
regulatory  guidance  provided  by  the  NRC  for 
use  with  the  AST.  This  guidance  is  presented 
in  10  CFR  50.67.  Regulatory  Guide  1.183.  and 
Standard  Review  Plan  Section  15.0,1, 
Therefore,  the  proposed  amendment  does  not 
result  in  a  significant  increase  In  the 
consequences  or  a  significant  Increase  In  the 
probability  of  any  previously  evaluated 
accident. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Implementation  of  AST  does  not  alter  any 
design  basis  accident  initiators.  These 
changes  do  not  affect  the  design  function  or 
mode  of  operations  of  systems,  structures,  or 
components  in  the  facility  prior  to  a 
postulated  accident.  Since  systems, 
structures,  and  components  are  operated 
essentially  no  differently  after  the  .AST 
implementation,  no  new  failure  modes  are 
created  by  this  proposed  change.  Therefore, 
the  proposed  license  amendments  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated, 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  changes  proposed  are  associated  with 
a  revision  to  the  licensing  basis  for  BFN,  The 
results  of  accident  analyses  revised  in 
support  of  the  proposed  change  are  subject  to 
the  acceptance  criteria  in  10  CFR  50,67,  The 
analyzed  events  have  been  carefully  selected, 
and  the  analyses  supporting  this  submittal 
have  been  performed  using  approved 
methodologies.  The  dose  consequences  of 
these  limiting  events  are  within  the 
acceptance  criteria  provided  by  the 
regulatory  guidance  as  presented  in  10  CFR 
50,67.  Regulatory  Guide  1.18.3.  and  SRP 
15.0.1, 

Therefore,  because  the  proposed  changes 
continue  to  resuh  in  do.se  con.sequences 
within  the  applicable  regulatory  limits,  the 
changes  are  considered  to  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and  based  on  this 
review,  it  appears  that  the  three 


standards  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Vallev  Authority. 
400  West  Summit  Hill  Drive,  ET  11  A. 
Knoxville.  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe.  • 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259,  50-260  and  50-296. 
Browns  Ferry  Nuclear  Plant.  Units  1,  2 
and  3,  Limestone  County.  Alabama 

Date  of  amendment  request:  August  1, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Browns  Ferry  design  and  licensing 
basis  as  described  in  section  14.5.2.8  of 
the  Updated  Final  Safety  Analysis 
Report  (UFSAR)  to  eliminate 
consideration  of  a  pressure  regulator 
downscale  failure  event  as  an  abnormal 
operational  transient. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  involves  a 
change  In  transient  analysis  assumplions  and 
does  not  change  the  plant  or  the  manner  In 
which  It  is  operated.  Therefore,  the 
amendment  has  no  affei:t  on  the  probability 
of  an  accident.  The  proposed  amendment  is 
based  upon  upgrades  and  reliability 
improvements  made  to  the  main  turbine 
generator  electro-hydraulic  control  system, 
which  render  the  analysis  of  a  Pressure 
Regulator  Downscale  Failure  event  and 
consideration  of  the  associated  consinquences 
unnecessary.  Therefore,  the  proposed 
amendment  does  not  involve  a  signifi(  ant 
increase  in  the  probability  or  (  onseijuences 
.  of  an  accident  previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  ln\  olves  a 
change  in  transient  analysis  assumptions  and 
does  not  change  the  plant  or  the  manner  In 
which  it  is  operated.  The  only  e\ent  affeited, 
the  Pressure  Regulator  Failure  Downscale 
transient,  is  of  a  t\pe  already  i  onsidered. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  acf:ideni  from  any  accident 
previously  evaluated, 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  eliminates  the 
consideration  of  the  Pressure  Regulator 
Down.scale  Failure  event  as  an  abnormal 
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operational  transient  based  on  the  low 
likelihood  of  ot  currence  of  sue  h  an  event  due 
to  improvements  in  the  system  design  of  tfie 
main  turbine  electro-hydraulic  control 
system.  Other  abnormal  operational 
pressurizalion  transients  as  described  in  the 
L'FSAR  will  continue  to  be  analvzed  and 
ensure  required  margins  of  safetv  to  fuel 
thermal  limits  dre  maintained  Therefore,  tht^ 
proposed  amendment  does  not  involve  a 
significant  reduitiim  in  a  margin  uf  safety   In 
conclusion,  the  proposed  amendment  does 
not  adversely  affect  the  public  health  and 
safety,  and  does  not  involve  any  significant 
safety  hazards. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Vallev  Authoritv. 
400  West  Summit  Hill  Drive.  ET  1  lA. 
Knoxville.  Tennessee  7902 

MFC  Section  Chief:  Allen  G.  Howe. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-259.  50^260  and  50-296. 
Browns  Ferry  Nuclear  Plant,  I'nits  1,  2 
and  3,  Limestone  County,  Alabama 

Date  of  amendment  request: 
September  3,  2002 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Surveillance  Requirement  (SR)  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  d  missed  surveillance.  The 
delay  period  would  be  extend€>d  from 
the  current  limit  of  ■■*    *    *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to '■*    *    * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater  '■  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed.  " 

The  NRC  staff  issued  a  notice  of 
opportunitv  for  comment  in  the  Federal 
Register  on  lune  14.  2001  (66  FR  32400], 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC  in 
its  application  dated  September  3.  2002. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

t Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  SigniHcant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  rela.xes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  (;onse(iuently,  the  probability  of 
an  H(  (ideni  previously  evaluated  is  not 
sigiufi(  antiv  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
fuiK  tions  assumed  in  the  accident  analysis. 
.'\^  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safely  function  due  to  a  missed  surveillance 
is  small  and  would  not.  in  the  absenie  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
evistmg  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
lurther  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
sigmfii  ant  irii  rease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

Cnlerion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  .XccidenI  From  .Xnv  Previously 
hvaluated 

The  proposed  change  iloes  not  involve  a 
physical  alteration  (jf  the  plant  (no  new  or 
different  type  of  ecpiipmenl  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation   .\  missed  surveillance  will 
not.  in  and  of  itself,  introduce  new  failure 
modes  or  effe.(  ts  and  any  increased  chance 
that  a  ^taIldb\  s\stein  might  fail  to  perform 
lis  safely  function  due  to  a  missed 
surveillance  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
bevniid  ihose  previously  evaluated.  The 
addition  of  a  requirement  lo  assess  and 
manage  the  risk  inlrrjduced  by  the  missed 
surveillanie  will  further  minimize  possible 
i;oncerns.  Thus,  this  change  does  not  create 
ifie  possibility  of  a  new  (jr  different  kind  of 
a(  cident  from  any  accident  previously 
evaluated. 

Criterion  ^ — The  Proposed  ("hange  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
signifitan!  reduction  in  the  margin  of  safety. 
.\s  supported  by  the  historical  data,  ihe  likely 
iiult Dine  of  any  surveillance  is  verification 
ihal  the  LtX)  jLimiling  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  etjuipment  to  become 
inoperable  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 


surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safetv  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request.  Ihe  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  11  A, 
Knoxville,  Tennessee  37902. 

\'RC  Section  Chief:  Allen  G.  Howe. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-260  and  50-296.  Browns  Ferry 
Nuclear  Plant,  Units  2  and  3,  Limestone 
County,  Alabama 

Date  of  amendment  request:  August 
20, 2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  specifications  (TSs)  Table 
3.3.6.1-1,  Function  5. a,  Reactor  Water 
Cleanup  (RWCU)  System  Isolation, 
Main  Steam  Valve  Vault  Area 
Temperature — High,  to  extend  the 
frequency  of  the  channel  calibration 
Surveillance  Requirement  (SR)  from  122 
days  to  24  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  amendment  changes  Ihe 
channel  calibration  surveillance  frequency 
from  122  days  to  24  months.  Under  certain 
cin:umstances.  TS  SR  would  allow  a 
maximum  surveillance  interval  of  30  months 
for  the  SR.  An  instrumentation  calculation  in 
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accordance  with  the  guidelines  of  Generic 
Letter  91-04  has  shown  that  the  reHability  of 
protective  instrumentation  will  be  preserved 
for  the  maximum  allowable  surveillance 
interval.  Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  change  simply  extends 
the  channel  calibration  interval  of 
instrumentation  from  122  days  to  24  months 
and  does  not  affect  plant  modes  of  operation. 
Hence,  the  change  does  not  create  the 
possibility  of  any  new  failure  mechanisms. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  amendment  changes  the 
instrument  channel  calibration  surveillance 
interval  from  122  days  to  24  months.  An 
instrumentation  calculation  in  accordance 
with  the  guideUnes  of  Generic  Letter  91-04 
has  shown  safety  margins  are  preserved  with 
the  extended  surveillance  interval  and  that 
the  TS  allowable  values  are  not  changed. 
Therefore,  it  is  concluded  that  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  amendment  changes  the 
instrument  channel  calibration  surveillance 
internal  from  122  days  to  24  months.  An 
instrumentation  calculation  in  accordance 
with  the  guidelines  of  Generic  Letter  91-04 
has  shown  safety  margins  are  preserved  with 
the  extended  surveillance  interval  and  that 
the  TS  allowable  values  are  changed. 
Therefore,  it  is  concluded  that  the  Proposed 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  11  A, 
Knoxville.  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit 
1,  Rhea  County,  Tennessee 

Date  of  amendment  request: 
September  3,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
technical  specifications  Surveillance 
Requirement  (SR)  3.0,3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  svuveillance.  The  delay  period 
would  be  extended  from  the  current 


limit  of  up  to  24  houjs,  or  up  to  the  limit 
of  the  siuT^eillance  frequency  interval, 
whichever  is  "less,"  to  up  to  24  hours, 
or  up  to  the  limit  of  the  surveillance 
frequency  interval,  whichever  is 
"greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0,3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed," 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  TVA  reviewed  the  following 
proposed  NSHC  determination 
published  in  the  Federal  Register  as 
part  of  the  Consolidated  Line  Item 
Improvement  Process  for  Technical 
Specification  Task  Force  item  358,  and 
concluded  in  its  application  of 
September  3,  2002,  that  the  proposed 
NSHC  determination  applied  to  Watts    ^ 

Bar. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  sniall  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  An>  Previoush 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  nol  i;reate 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3— The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  mArgin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  nol 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safely 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  nol  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902, 
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NBC  Section  Chief-  Allen  G  Howe. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  bivveek.lv  notice  or  because  the 
action  involved  e.xigent  circumstances. 
Thev  are  repeated  here  because  the 
biweeklv  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  noti<  t' 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  onginal  notice 

Nuclear  Management  Company,  LLC. 
Docket  No.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  I'nits  1  and  2, 
Manitowoc  County.  Wisconsin 

Date  of  amendment  request  April  30. 
2002 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  increase  the  licensed  reactor  c  ore 
power  level  bv  1.4  percent  from  1518.5 
MWt  to  1540  MWt 

Date  nf  puhlnotmn  nf  individual 
notice  in  Federal  Register:  .Septt-nibtT 
n.  2002  (67  FR  57630). 

Expiration  date  of  individual  notice: 
0(  tober  11.  2002 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licens«»s 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  ami 
requirements  of  the  Atomic  Energv  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  bv  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  .No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 


Unless  otherwise  indicated,  the 
Commission  has  detei  mined  that  these 
amendments  satisfv'  the  criteria  for 
f  ategorical  exclusion  in  accordance 
with  10  (^FR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  ('ommission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
1 1555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
■\gency\vide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
v^^v■w  nn:  ^ov/reading-rm/adams.html.  If 
vnii  (io  not  have  access  to  ADAMS  or  if 
thert*  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Publi(  Document  Room  (PDR) 
Reft-rence  staff  at  1-800-397-4209,  301- 
4 15^737  or  by  email  to  pdrelnn.gov. 

.•\meKJen  Energy  Company.  LLC. 
Docket  No.  50-^61.  Clinton  Power 
Station.  Unit  1.  DeWitt  County.  Illinois 

Date  of  application  for  amendment: 
August  1.  2001.  and  as  supplemented  by 
It'ttcrs  dated  |une  19  and  September  9. 
2002 

Brief  description  of  amendment:  The 
amendment  revises  technical 
specification  requirements  that  have 
been  superseded  based  on  the  licensed 
operator  training  program  being 
accrediteil  by  the  Institute  of  Nuclear 
Power  Operations,  promulgation  of  the 
revised  10  CFR  Fart  55.  and  adoption  of 
a  systems  approach  to  training  as 
required  by  10  CFR  50.120. 

Date  of  issuani  e:  .September  24.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  154. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  .Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
550091.  The  supplemental  letters  dated 
)une  19  and  .September  9.  2002. 
provided  additional  information  that 
clarified  the  application,  did  not  expand 


the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
original  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  24. 
2002" 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company,  LLC,  et  al., 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
June  26,  2002,  as  supplemented  on 
August  1.  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  safety  limit 
minimum  critical  power  ratio  values  for 
Cycle  19  in  Section  2.1. A  of  the 
Technical  Specifications,  and  made 
several  editorial  or  administrative 
corrections. 

Date  of  Issuance:  September  26,  2002. 

Effective  date:  September  26,  2002, 
and  shall  be  implemented  before  Cycle 
19  startup. 

Amendment  No.:  233. 

Facility  Operating  License  No.  DPB- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6.  2002  (67  FR  50949). 
The  .August  1,  2002,  letter  provided 
clarifying  information  within  the  scope 
of  the  original  application  and  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  this  amendment  is 
c(mtained  in  a  Safety  Evaluation  dated 
September  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

AmerGen  Energy  Company,  LLC, 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
August  1.  2001  as  supplemented  by 
letters  dated  June  19.  [uly  19,  and 
.September  9,  2002. 

Brief  description  of  amendment:  The 
amendment  revised,  clarified,  and 
deleted,  as  appropriate,  requirements 
regarding  Facility  Staff  Qualifications 
and  licensed  operator  and  non-licensed 
personnel  training  programs.  The 
changes  revised  requirements  that  have 
been  superseded  based  on  licensed 
operator  training  programs  being 
accredited  by  the  Institute  for  Nuclear 
Power  Operations,  promulgation  of  the 
revised  10  CFR  Part  55,  "Operator's 
Licenses,"  which  became  effective  on 
May  26,  1987,  and  adoption  of  a  systems 
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approach  to  training  as  required  by  10 
CFR  50.120,  "Training  and  qualification 
of  nuclear  power  plant  personnel." 
Date  of  issuance:  September  23,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  241. 

Facility  Operating  License  No.  DPR- 
50:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
55009).  Exelon's  June  19,  July  19,  and 
September  9,  2002,  letters  provided 
clarifying  information  within  the  scope 
of  the  original  application  and  did  not 
change  the  NRC  staffs  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  23, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
May  23,  2002.  as  supplemented  July  16. 
2002. 

Brief  description  of  amendment:  The 
amendment  eliminates  the  requirement 
to  perform  response  time  testing  for  two 
reactor  protection  system  functions  and 
two  primary  containment  isolation 
functions. 

Date  of  issuance:  October  2.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  151. 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  25,  2002  (67  FR  42818). 
The  July  16,  2002,  supplemental  letter 
provided  additional  clarifying 
information  that  was  within  the  scope  of 
the  original  application  and  did  not 
change  the  Nuclear  Regulatory 
Commission  staffs  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  2.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Dominion  Nuclear  Connecticut,  Inc., 
Docket  Nos.  50-245,  50-336,  and  50- 
423  Millstone  Power  Station,  Unit  Nos. 
1,2,  and  3  New  London  County, 
Connecticut 

Date  of  application  for  amendment: 
November  8.  2001.  as  supplemented 
August  14.  2002. 

Brief  description  of  amendment:  The 
amendments  incorporate  administrative 
and  editorial  changes  into  the  Millstone 
Unit  No.  1  Permanently  Defueled 
Technical  Specifications  (PDTS)  and  the 
Millstone  Unit  Nos.  2  and  3  Technical 
Specifications  (TSs). 

Date  of  issuance:  September  17,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 

isSll3JlC6 

Amendment  Nos.:  Ul.  270  and  212. 

Facilitv  Operating  License  Nos.  DPR- 
21,  DPR-65.  and  NPF-49:  This 
amendment  revises  the  Unit  No.  1  PDTS 
and  the  Units  2  and  3  TSs. 

Date  of  initial  notice  in  Federal 
Register:  December  12,  2001  (66  FR 
64290).  The  August  14,  2002,  letter 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  proposed 
action  or  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  17, 
2002.' 

No  significant  hazards  consideration 

comments  received:  No. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
October  7,  2001,  as  supplemented  by 
letter  dated  August  7,  2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  5. 6. 5. a  by  adding  a  few- 
parameter  limits  currently  included  in 
the  Core  Operating  Limits  Report. 

Date  of  issuance:  October  1,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance.  "\ 

Amendment  Nos.:  202  and  185. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  23,  2002  (67  FR 
54680).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  1,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Duke  Energy  Corporation.  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
October  7.  2001,  as  supplemented  by 
letter  dated  August  7.  2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  5. 6. 5. a  by  adding  a  few- 
parameter  limits  currently  included  in 
the  Core  Operating  Limits  Report. 

Date  of  issuance:  October  1,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  208  &  189. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  23,  2002  (67  FR 
54680).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluatitjn  dated 
October  1,2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  application  for  amendment: 
January  10,  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  technical 
specifications  to  extend  the  surveillance 
test  interval  of  certain  instrument 
channels  from  the  current  18  months  to 
24  months. 

Date  of  issuance:  September  20.  2002. 

Effective  date:  September  20.  2002,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  No.:  1 79. 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50951). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  20.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States,  Inc..  and  Enterg>' 
Operations,  Inc.,  Docket  No.  50^58. 
River  Bend  Station.  Unit  1.  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  request: 
September  24,  2001.  as  supplemented 
by  letters  dated  April  22  and  July  29. 
2002. 

Brief  description  of  amendment:  The 
amendment  extends  the  allowed  outage 
time  for  a  Division  1  or  Division  II 
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Emergency  Diesel  Generator  (EDG)  from 
72  hours  to  14  davs.  The  changes  are 
intended  to  provide  flexibilitv  in 
scheduling  EDG  maintenance  activities. 
reduce  refuelirii^  outage  duration,  and 
improve  EIX;  avaiUhilitv  during  plant 
shutdowns 

Date  of  issuance:  September  25,  20(J2 

Effcrtivf  (latr  As  of  the  date  of 
issuance  and  shall  be  implemented  bU 
days  from  the  date  of  issuance. 

Amfndnwnt  ,Vo  ;  125. 

Facility  Upf  rating  License  \'o  \PF- 
4  7  The  amendment  revised  the 
Technical  .Specificatums 

Date  nf  initial  notice  in  Federal 
Register:  December  12.  2001  (hh  FK 
64292)  Thf  April  22  and  lulv  2'».  2002 
supplemental  letters  provided  (  larifying 
inff)rmation  that  did  not  change  the 
scope  of  the  original  Federal  Register 
notice  or  the  original  no  significant 
hazards  consideration  determination 

The  Commissions  related  evaluation 
of  the  amendment  is  containeti  in  a 
Safety  Evaluation  dated  September  25. 
2002' 

No  significant  hazards  consideration 
comments  received;  No. 

Entergy  Operations,  Inc.,  Do<:ket  No. 
30-313.  Arkansas  Nuclear  Une.  I'nit 
No.  1.  Pope  County,  Arkansas 

Date  of  amendment  request  lanuary 
31,  2002.  as  supplemented  bv  letter 
dated  September  4.  2002 

Brief  description  of  rimendment:  The 
amendment  changed  administrative 
Twhnical  Specification  .t  5  Ih  regartiing 
the  ("ontainment  Integrated  L.eak  Kate 
Testing  (ILRT)  to  allow  a  ouf^-time 
extension  of  the  interval  (to  15  years)  for 
performance  of  the  next  ILRT 

Date  of  issuance:  September  24,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  So  :  219 

Renewed  Facility  Operating  License 
So  DPR-51  Amendment  revised  the 
Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  February  19,  2002  (67  FK 
7417).  The  September  09.  2002. 
supplemental  letter  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  original  Federal  Register 
notice  or  the  original  no  significant 
hazards  consideration  determination 

The  Commissions  related  evaluatiim 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  24, 
2002.' 

No  significant  hazards  consideration 
comments  received:  No. 


Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1 
and  2,  Will  County,  Illinois 

Date  of  application  for  amendments: 
August  1,  2001,  as  supplemented  by 
letters  dated  [une  19  and  September  9. 
2002 

Brief  description  of  amendments:  The 
amendments  would  revise  requirements 
that  have  been  superseded  based  on 
111  t'lised  operator  training  programs 
being  ac:c:redited  bv  the  Institute  for 
Nuclear  F'ower  Operations, 
promulgation  of  the  revised  10  CFR  Part 
r>5.  "Operators"  Licenses,"  which 
became  effective  on  May  26.  1987.  and 
adoption  of  a  systems  approach  to 
training  as  retjuired  by  10  CFR  50.120. 
"Training  .ind  ijualification  of  nuclear 
power  plant  j)(!rsonnel.  ' 

Date  nf  issuance  September  24.  2002. 

Effective  date:  As  of  the  date  of 
issuance-  and  shall  be  implemented 
within  60  days. 

Amendment  Sos  :  130  and  125. 

Fa(  ilitv  Operating  License  Sos.  SPF- 
.i~.  SPF-HH.  SPF-72  and  SPF-77:  The 
amendments  revised  the  Technical 
.Spet;ificalions. 

Date  of  initial  notice  in  Federal 
Register:  OcUAw.v  31.  2001  (66  FR 
5501H)  The  supplements  dated  lune  19 
and  September  04.  2002,  provided 
additional  information  that  clarified  the 
applic:ation.  did  not  expand  the  scope  of 
tbe  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  24. 
2002, 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company.  LLC, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station.  Units  2 
and  3.  Grundy  County.  Illinois 

Date  ot  application  for  amendments: 
.-\prii  15,  2002.  as  supplemented  lulv  8, 
2002 

Brief  description  nf  amendments:  The 
amenifments  change  Technical 
Spec  ification  surveillance  requirements 
and  allowable    alues  for  reactor  vessel 
steam  dome  pressure — high 
instrumentation  to  reflect  replacement 
of  pressure  switc:hes  with  analog  units. 

Date  of  issuance:  October  2,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  for  Unit  3  and  prior  to 


startup  from  the  next  refueling  outage 
for  Unit  2. 

Amendment  Nos.:  195  &  188. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  28,  2002  (67  FR  36930). 
The  supplement  dated  July  8,  2002, 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  staffs 
original  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
.Safety  Evaluation  dated  October  2.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-352  and  50-353, 
Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania 

Dote  of  application  for  amendments: 
May  14.  2002,  as  supplemented  by  letter 
dated  September  5,  2002. 

Brief  description  of  amendments: 
These  amendments  revised  technical 
specification  (TS)  Surveillance 
Requirement  (SR)  4.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  A  TS  Bases  Control 
Program  is  added  to  the  TSs. 
Additionally,  two  administrative 
changes  affecting  TS  Section  6.2.2. 
"Unit  Staff."  and  Section  6.5.1.2. 
"Composition,  "  were  incorporated. 

Date  of  issuance:  October  2.  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  Nos.:  162  and  124. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  27,  2002  (67  FR 
55041).  The  supplement  dated 
September  5,  2002.  provided  additional 
information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination  as 
published  in  the  Federal  Register  on 
August  27,  2002  (67  FR  55041). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  2,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 
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Exelon  Generation  Company,  LLC,  and 
PSEG  Nuclear  LLC,  Docket  No.  50-277, 
Peach  Bottom  Atomic  Power  Station. 
Unit  2.  York  County,  Pennsylvania 

Date  of  application  for  amendment: 
)une  10,  2002,  as  supplemented  August 
2,  2002. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  (TSs)  for  the  safety  limit 
for  the  minimum  critical  power  ratio 
from  its  current  value  of  1.09  to  1.07  for 
two  recirculation-loop  operation,  and 
from  1.10  to  1.09  for  single 
r(!circulation-loop  operation. 

Date  of  issuance:  September  23,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  prior  to 
startup  for  cycle  15  operations, 
schciduled  for  September  2002. 

Amendment  No.:  246. 

Facility  Operating  License  No.  DPB- 
44:  The.  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50953). 
The  August  2,  2002,  letter  provided 
clarifying  information  that  did  not 
c:hange  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  application 
beyond  the  .scope  of  the  original  Federal 
Register  notice. 

The  (-ommission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  23, 
2002' 

No  significant  hazards  consideration 
comments  received:  No. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  January 
21.2002. 

Brief  description  of  amendment:  Tim 
amendment  modifies  the  Technical 
Spec;ific:ation  Surveillance  Requirement 
3,7,3,1  to  improve  consistency  with 
Cooper  Nuclear  .Station  ((INS) 
Amendment  No.  185.  approved  on 
March  13.  2001.  and  eliminate 
unnecessary  restrictions  regarding  how 
the  reactor  equipment  ccioling  system 
surge  tank  level  is  monitored. 

Date  of  issuance:  September  18,  2002. 

Effective  date:  September  18,  2002. 

Amendment  No.:  194 

Facility  Operating  License  No.  DPR- 
4(i:  Amendment  revised  the  T(!r,hnic:al 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  2,  2002  (67  FR  15624). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  .Safety 
Evaluation  dated  September  18,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
lune  24,  2002. 

Brief  description  of  amendment:  The 
amcindnnMit  reviscul  Surveillanc:e 
Requintmcuit  3.0.3  to  c'xtcMid  the  delay 
period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
misscfd  suryeillanc:(!.  Thi^  delay  pi^riod 
was  extendcul  from  the  c;iirreiit  limit  ol 
"*    *    '  up  to  24  hours  or  up  to  the  limit 
of  the  spcicifitul  Fn!(iuenc:y,  whic;h(!ViM-  is 
l(!Ss"to"*    *    *  up  to  24  hours  or  up  lo 
the  limit  of  the  spec;ified  i''reciueni:y. 
whichcTVer  is  greater,"  In  addition,  the 
following  r(!C|uirement  was  addcul  to  SK 
3.0.3:  "A  risk  civaliiatioii  shall  be 
performed  lor  any  Surveillance  di^laytid 
greater  than  24  hours  and  the  risk 
impac:t  shall  be?  managifd." 

Date  of  issuance:  i)i:\nhe.r  2,  2002, 

Effective  date:  As  of  the  dale  of 
issuanct!  to  be  implemented  within  ()0 
days. 

Amendment  So.:  107. 

Facilitv  Operating  License  So.  NPF- 
6".'^- Amciiidment  n^visiid  the  T(v:iiiiic:al 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  20.  2002  ((i7  I-'K 
53987).  The  staffs  n^lati^l  evaluation  of 
the  amendincmt  is  c:oiitainecl  in  a  SalcMy 
Evaluation  dated  Oc:lc)l)(!r  2,  2002. 

No  significant  hazards  c:onsid(!raticui 
i:omments  rec;eived:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
Decciinber  19.  2001.  as  sup|)leiiieiiti!cl 
April  19,  2002. 

Brief  description  of  amendment:  The 
amenclmeni  extends  the  lime  for 
c:ompl<!ling  re(|iiireci  action  A.l  ol  TS 
3.8.4,  "Ei(!(:tric:al  Power  SysliMiis— DC 
.Sources — Opciraling."  for  restoring  the 
125  volt  dinsct  curriMil  (VDC)  electrical 
power  suiisyslein  lo  opcuablc!  status.  The 
c:liangi!,  in  eliec:l.  jirovidc-s  lor 
replacement  of  125  VDC  ballericss  iDl 
and  ID2  while  the  plant  is  at  power. 
The  time?  is  exIcMidcid  on  a  one-time 
basis,  and  lori^acih  lialtery  division 
separatcdy,  from  8  hours  lo  10  days.  The 
one-time  c:hange  also  riicjuires  thai 
reciuircid  fiialures  Ix;  df!c:lar(;d  inopctiablc; 
when  the:  associated  125  VDC  source?  is 
inoperable  and  the  nulundanl  reciuirivl 
features  are  also  inopcirable  for  al  least 
4  hours. 

Date  of  issuance:  Oc:tol)(!r  1 ,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implementcnl 
within  60  days. 


Amendment  No    247, 

Facility  Oiienitmg  Licrnsc  So  DPR- 
■<.<^ The  amendiiKMil  revised  llie 
Te(:hnic:al  Speciificatioiis. 

Date  of  inilial  notice  in  Federal 
Register:  I'ebruarv  5.  2002  (1)7  I'R 
5329).  The  supplcniieiila!  lellei 
c:ontained  clarifving  iiiloniiatioii  .iiid 
did  not  i;hange  the  inili.il  110  sigiiihi  .ml 
hazards  c:oiisid(iratioii  detenninalion 
and  did  not  expand  the  scope  ol  llu' 
original  Federal  Register  nolic  r 

The  ( lommissions  related  rvaiii.ition 
of  the  amendiiKUil  is  contained  in  .1 
.Safety  Evaluation  datcul  October  1.  20112. 

No  signincant  hazards  i  onsiiici.ilimi 
commcMils  n!c;eived;  No. 

Nuclear  Management  (Aimpany,  LLC, 
Docket  No.  50-331.  Duane  Arnold 
Energy  Center,  Linn  County.  Iowa 

Date  o)  application  lor  niiirntlinenl 
I'c'bruarv  8,  2002.  as  sii|)piiMiicii!c(i  hiin' 

21,  2002. 

Brief  description  of  iiincndnirnl 
AmendinenI  cihaiigcs  Tec  liiiii  a! 
Spec:inc;ation  .'ill  Id  he  i  cinsisli'iil  with 
Tec:hiiic:al  Spt'i:ifii;.ilions  Task  I''orc:e 
Change  No.  258,  Revision  4.  "Changes 
lo  S(M:lion  5.0,  Adiniiusli.itivt' 
( aintrols." 

Date  of  issuaiKf  Ui\i>\)ei  2.  2002. 

Effective  date:  As  ol  llic  dale  ol 
issuance  and  shall  be  iiii|il('iiiriilc(l 
wilhin  (iO  days. 

Amendment  So.:  248 

Facility  Operating  I.k msc  S<i.  DI'H 
49:  Amendment  revised  the  IVc  hiiii  al 
,S|)('(:ific:alioiis. 

/;(//(•  0/  initial  notice  in  Federal 
Register:  April  2.  2002  ((.7  IK  l.'-.(.25) 
The  sup|)leiiiental  Idler  lonlanird 
(larilving  inforniation  and  did  iiol 
changi?  Ilii'  initial  no  sigiiilii.iiil  ha/.mis 
consideration  deleniiiii.ilKiii  .iiid  did  iiol 
expand  ihe  sciojic  ot  ihc  original  Federal 

Register  iiolici' 

'I'lie  Coiiiiiiission's  rcl.ili'd  i'v.iIii.iIumi 
of  the  amendmeiil  is  1  oiil.uni'd  in  a 
Sai(!ly  livaliialioii  d.ilcd  ( )<  luber  2.  2002. 

No  significant  lui/.urds  1  oii^'iiiiTiiliiui 
comments  rrceived:  No 

Nuclear  Management  Company.  I.Lt;. 
Deckel  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunw;  County, 
Wi.sconsin 

Dale  ol  application  lor  iiini'i\dini-nt 
lune  7,  2002.  as  siipplriiii'Hli'd  .August 
20  and  29,  2002, 

Brief  description  ol  (iinrniliiiml  Thr 
aniendnic!!!!  would  revise  the  Kewaunee 
Nuc:lear  Power  i'lanl  Tei  hnii  al 
Spiicificalion  (TS)  Sections  l(ir 
administrative  c:lianges- 

(1)  Secition  1-"Defiiiilioiis. "  (2) 
Sec:tion  2-"Safc!ty  Limits  ami  Lmiiling 
.Safely  System  Sellings."  (3)  Seclioii  .'") 
"Dcisign  I-'eatures,"  and  (4)  Station  0- 
"Adminislralive  Controls" 
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The  administrative  changes  include 
capitalizing  defined  words,  fdrni.itting 
section  titles,  renumbering  pages  and 
correcting  miscellaneous  grammar  and 
punctuation  errors. 

Date  of  issuance:  September  19.  2002. 

Effective  date:  As  of  the  date  id 
issuance  and  shall  be  implemented 
within  .30  davs. 

Amendment  S'o.:  162. 

FiHilitv  Operating  License  Mo  DPB- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  nf  initial  notice  in  Federal 
Register:  [uly  2.}.  2002  (B7  TO  4H220). 
The  supplemental  letter  contained 
clarif\'ing  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  flid  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  (Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  19. 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company.  LLC. 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County. 
Wisconsin 

Date  of  application  for  amendment: 
May  7.  2002,  as  supplemented  [uly  19 
and  September  1 1 .  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  Kewaunee 
Nuclear  Power  Plant  technical 
specification  (TS)  requirements  for 
meeting  surveillances  in  TS  4  0. a,  TS 
requirements  for  missed  surveillances  in 
TS  4  O.c,  and  TS  requirements  for  a 
Bases  control  program  consistent  with 
TS  Bases  (Control  Program  described  in 
Section  5.5  of  NUREG-1431,  Standard 
TS  for  VVestinghouse  Plants.  Revision  2 

Date  of  issuance  September  24.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implementetl 
within  45  days 

Amendment  \o  :  163 

Facility  Operating  License  \o  DPH- 
4.3:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  25.  2002  (h7  FR  42829). 
The  supplements  dated  July  19  and 
September  11.  2002.  provided  clarifying 
information  that  did  not  ( hange  the 
scope  of  the  May  7.  2002.  application 
nor  the  initial  proposed  no  significant 
hazards  cimsideration  determination. 

The  (Commission's  related  evaluation 
f)f  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  September  24. 
2002' 

No  significant  hazards  consideration 
comments  received:  No. 


Nuclear  Management  Company.  LLC, 
Docket  No.  50-263,  Monticello  Nuclear 
(ienerating  Plant.  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
[December  21.  2001.  as  supplemented 
April  2B,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifiction  (TS)  Sections  3.7/4.7. 
"Containment  Systems.  "  to  (1)  clarify 
e.xisting  recjuirements.  (2)  make  editorial 
changes.  (3)  revise  limiting  conditions 
for  operation  (LCOs)  and  surveillance 
requirements,  and  (4)  add  certain  LCOs. 

Date'of  issuance:  September  23.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  HO  days. 

Amendment  \'o.:  130. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Spe(  ifications 

Date  of  initial  notice  in  Federal 
Register:  May  14.  2002  (67  FR  34490). 
Tht!  Commission's  related  evaluation  of 
the  arnendmenl  is  contained  in  a  Safety 
Evaluation  dated  September  23.  2002. 

No  significant  hazards  consideration 
comments  n'ceived:  No. 

Nuclear  Management  Company,  LLC, 
Ducket  No.  50-263.  Monticello  Nuclear 
(ienerating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
October  17.  2001.  as  supplemented  June 
25. 2002 

Brief  description  of  amendment:  The 
amendment  revises  the  multiplier 
values  for  the  single-loop  operation 
average  planar  linear  heat  generation 
rate  to  account  for  the  use  of  General 
Elet:tric  (C;E)14  fuel. 

Date  of  issuance:  October  2,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No  :  131. 

Fa(  ilitv  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  14,  2001  (66  FR 
57122).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
()t:tober  2.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
September  13,  2001,  as  supplemented 
by  letter  dated  Februarv  27.  2002. 


Brief  description  of  amendments:  The 
amendment  revises  Technical 
Specification  (TS)  3.7.16,  "Spent  Fuel 
Pool  Boron  Concentration";  TS  3.7.17, 
■'Spent  Fuel  Assembly  Storage — Region 
1/Region  2";  and  TS  4.3,  'Fuel  Storage," 
for  Diablo  Canyon  Nuclear  Power  Plant 
Units  1  and  2,  to  allow  the  use  of  credit 
for  soluble  boron  in  the  spent  fuel  pool 
criticality  analysis. 

Date  of  issuance:  September  25,  2002. 

Effective  date:  September  25,  2002, 
and  shall  be  implemented  within  30 
days  from  the  date  of  issuance. 

Amendment  Nos.:  Unit  1-154;  Unit 
2-154. 

Facility'  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendment 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31.  2001  (66  FR 
55020).  The  February  27.  2002, 
supplemental  letter  provided  additional 
clarifying  information,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  NRC 
staffs  original  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  September  25, 
2002" 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-348,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  1,  Houston 
County,  Alabama 

Date  of  amendment  request:  March  4, 
2002,  as  supplemented  bv  letter  dated 
July  11,  2002. 

Brief  Description  of  amendment:  The 
proposed  amendment  revises  Technical 
Specifications  (TS)  5. 5. 9. 3. a,  "Steam 
Generator  Tube  Surveillance  Program, 
Inspection  Frequencies.  "  Specifically, 
the  proposed  changes  revise  the  Farley 
Nuclear  Plant,  Unit  1  TS  to  allow  a  40- 
month  inspection  interval  after  its  first 
(post-replacement)  inservice  inspection, 
rather  than  after  two  consecutive 
inspections  resulting  in  C-1 
classification. 

Date  of  issuance:  September  20,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  157. 

Facility  Operating  License  No.  NPF-2: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  20,  2002  (67  FR 
53991).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  20,  2002.' 
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No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton,  Georgia,  Docket 
Nos.  50-321  and  50-366,  Edwin  I. 
Hatch  Nuclear  Plant,  Units  1  and  2, 
Appling  County,  Georgia 

Date  of  application  for  amendments: 
September  20,  2001,  as  supplemented 
by  letters  dated  January  24,  April  25, 
July  3,  and  July  16,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  die  Technical 
Specifications  to  support  extension  of 
certain  surveillance  requirements  from 
"92  days"  to  "92  days  on  an  alternate 
test  basis." 

Date  of  issuance:  September  26,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  234  and  176. 

Renewed  Facility  Operating  License 
Nos.  DPR-57  and  NPF-5:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  28,  2001  (66  FR 
59514).  The  supplements  dated  January 
24,  April  25,  July  3,  and  July  16,  2002, 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  September 
20,  2001,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  26, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  August  2, 
2001,  as  supplemented  by  letters  dated 
March  6,  April  2,  and  June  25,  2002. 
The  supplemental  information  provided 
clarification  that  did  not  change  the 
scope  or  the  initial  no  significant 
hazards  consideration  determination. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  permitting  a  one  time 
extension  of  Title  10  of  the  Code  of 
Federal  Regulations,  Part  50,  Appendix 
J,  Option  B,  Performance-Based 
Leakage-Test  Requirements. 

Date  of  issuance:  September  17.  2002. 

Effective  date:  September  17,  2002. 

Amendment  Nos.:  Unit  1-143;  Unit 
2-131. 


Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50959). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  17,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  March  4, 
2002  (TSC  00-04). 

Description  of  amendment  request: 
The  amendments  relocated  certain 
Technical  Specification  (TS) 
surveillance  requirements  to  the 
Sequoyah  Technical  Requirements 
Manual. 

Date  of  issuance:  September  5,  2002. 

Effective  date:  September  5,  2002. 

Amendment  Nos:  277  and  268. 

Facility  Operating  License  No.  DPR- 
79:  Amendments  revise  the  TSs. 

Date  of  initial  notice  in  Federal 
Regi8ter:ApT\\  16.  2002  (67  FR  18648). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  5,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
September  21,  2001,  as  supplemented 
by  letters  dated  June  11,  July  19,  August 
9  and  30,  and  September  5  and  12,  2002 
(TS  00-06). 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TSs)  to  allow  irradiation 
of  up  to  2256  tritium-producing 
burnable  absorber  rods. 

Date  of  issuance:  September  30,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  irradition  of  TPBARs. 

Amendment  Nos.:  Unit  1-278,  Unit 
2-269. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revised 
the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  December  17,  2001  (66  FR 
65000).  The  supplemental  letters 
provided  clarifydng  information  that  did 
not  expand  the  application  beyond  the 
scope  of  the  initial  notice  and  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  an 


Enviroimiental  Assessment  dated 
September  23,  2002  (67  FR  59581)  and 
in  a  Safety  Evaluation  dated  September 
30,  2002." 

No  significant  hazards  consideration 
comments  received:  Comments  were 
received  in  response  to  the  staffs 
proposed  no  significant  hazards 
consideration  determination  that  was 
published  in  the  December  1 7.  2001 . 
Federal  Register,  from  Dr.  Kenneth  D. 
Bergeron  and  The  Blue  Ridge 
Environmental  Defense  League 
(BREDL).  BREDL's  comments 
incorporated  Mr.  Bergeron's  comments 
by  reference.  These  comments  were 
addressed  by  the  staff  in  a  letter  from 
Dr.  Brian  Sheron  to  Mr.  Bergeron  dated 
September  6,  2002,  with  a  copy  to 
BREDL  (Accession  No.  ML022410310). 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
September  12.  2001,  as  supplemented 
September  17,  2002  (TS  01-04). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Sequovah  Nuclear  Plant,  Units  1  and 
2  Technical  Specification  (TS)  3/4  6.5.1 
and  associated  Bases  to  reflect  an 
increase  in  the  ice  condenser  basket 
weight  from  1071  pounds  to  1 145 
pounds  and  the  total  ice  condenser  ice 
weight  from  2,082.024  pounds  to 
2.225.880  pounds.  This  change  is  being 
made  in  response  to  a  reanalysis  by 
Westinghouse  Electric  Company  that 
identified  a  modeling  input  error  used 
in  the  original  analysis. 

Date  of  issuance:  September  30.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  Nos.:  279  &  270. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
TS. 

Date  of  initial  notice  in  Federal 
Register:  January  8.  2002  (67  FR  934). 
The  September  17,  2002,  supplement 
contained  clarifying  information  only, 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  30, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 
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Tennessee  Valley  Authority,  Docket  No. 
50-390,  Watts  Bar  Nuclear  Plant,  Unit 
1,  Rhea  County,  Tennessee 

Datf  of  application  tor  amfnciment: 
August  20,  2001.  as  supplemented  bv 
letters  of  Octobef  29.  November  14. 
November  21.  December  7,  December 
19,  2001.  and  [anuary  14.  February  19. 
February  21.  May  21.  May  23,  and  July 
30, 2002 

Brief  description  of  amendment:  The 
amendment  allows  Watts  Bar  Nuclear 
Plant,  Lnit  1.  to  irradiate  up  to  2304 
tritium-producing  burnable  absorber 
rods  in  the  reactor  core  each  fuel  cycle. 

Date  of  issuance:  September  23,  2002, 

Effective  date  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  starting  up  from  the  outage 
where  TV'A  inserts  tritium-producing 
burnable  absorber  rods  in  the  core. 

Amendment  \o  :  40. 

Facility  Operating  License  No.  \'PF- 
90:  Amendment  revises  the  Technical 
Specifications. 

Date  nt  initial  notice  in  Federal 
Register  December  17,  2001  (66  FR 
6500.5)  The  supplemental  letters 
provided  clarifying  information  that  was 
within  the  scope  of  the  initial  notice 
and  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination. 

The  (Commission's  related  evaluation 
of  the  amendment  is  contained  in  an 
Environmental  Assessment  dated 
August  20,  2002  (ADAMS  Accession 
No.  ML022J20905)  and  in  a  Safety 
Evaluation  dated  .September  2J.  2002 

No  significant  hazards  consideration 
comments  received:  Comments  were 
received  in  response  to  the  staffs 
proposed  no  significant  hazards 
consideration  determination  (66  FR 
65005)  from  Dr  Kenneth  D   Bergeron 
and  The  Blue  Ridge  Environmental 
Defense  Lt-ague  (BREDI.)   BREDL  s 
comments  incorporated  Dr  Bergerons 
comments  by  reference  These 
comments  were  addressed  bv  the  staff  in 
a  letter  from  Dr  Brian  Sheron  to  Dr 
Bergeron  dated  September  6,  2002.  with 
a  copy  to  BREDL  (Accession  No. 
ML022410310)  The  staff  made  a  final 
determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  which  is  contained  in  the 
Safety  Evaluation  dated  Septembt^r  23. 
2002. 

TXU  Generation  Company  LP,  Docket 
Nos.  SO-445  and  30-446,  Comanche 
Peak  Steam  Electric  Station,  Unit  Nos. 
1  and  2.  Somervell  County,  Texas 

Date  of  amendment  request:  October 
23,  2001,  as  supplemented  by  letters 
dated  [uly  23,  August  29.  and 
September  6,  2002. 


Brief  description  of  amendments:  The 
amendments  revise  TS  5.5.9,  "Steam 
Generator  Tube  Inspection  Report,"  to 
permit  installation  of  leak-tight  sleeves 
in  the  Comanche  Peak  Steam  Electric 
Station.  I 'nit  1.  steam  generators  as  an 
alternative  to  plugging  defective  steam 
generator  tubes. 

Date  of  issuance:  September  25,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  101. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-fi9:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  26.  2001  (66  FR 
66473).  The  luly  23,  August  29,  and 
September  6,  2002,  supplemental  letters 
provided  clarifving  information  that  did 
not  change  the  scope  of  the  original 
Federal  Register  notice  or  the  original 
no  significant  hazards  consideration 
determination. 

The  (lonimission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  25. 
2002' 

No  significant  hazards  consideration 
( omments  received:  No. 

I'nion  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant.  Unit  1. 
Callaway  County.  Missouri 

Date  of  application  for  amendment: 
lune  17.2002. 

Brief  description  of  amendment:  The 
amendment  revises  Limiting  Conditions 
for  Operation  (LCOs),  Required  Actions 
for  LCOs,  Surveillance  Requirements, 
and  Tables  specifying  requirements  on 
instrumentation  in  the  following 
Technic:al  Specifications:  (1)  TS  3.3.6. 
"Containment  Purge  Isolation 
Instrumentation":  (2)  TS  3.3.7.  "Control 
Room  Emergency  Ventilation  System 
(CREVS)  Instnimentation";  (3)  TS  3.3.8, 
"Emergency  Exhaust  System  (EES) 
Actuation  Instrumentation";  and  (4)  TS 
.}.9.4.  "Containment  Penetrations."  The 
revisions  allow  the  equipment  hatch 
and  the  emergency  air  lock  to  be  open 
in  refueling  outages  during  core 
alterations  and/or  movement  of 
irradiated  fuel  within  containment. 

Date  of  issuance:  .September  9.  2002. 

Effective  date:  September  9,  2002.  and 
shall  be  impltmiented,  including  the 
ini:orporation  of  the  changes  to  the 
Bases  of  the  Technical  Specifications 
and  to  the  Final  Safety  Analysis  Report 
for  Callaway,  as  described  in  the 
licensee's  letter  of  June  17,  2002,  prior 
to  entry  into  Mode  6  during  Refueling 
Outage  12  that  is  scheduled  for  the  Fall 
of  2002. 

Amendment  No.:  152. 


Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  FedertU 
Register:  July  23,  2002  (67  FR  48222).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  9,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  1  and  2, 
Louisa  County,  Virginia 

Date  of  application  for  amendment: 
February  26.  2002,  as  supplemented  by 
letter  dated  July  15.  2002. 

Brief  description  of  amendment: 
These  amendments  revise  the 
surveillance  frequency  of  the  quench 
and  recirculation  spray  system  nozzles, 
from  a  time  period  of  every  10  years  to 
whenever  maintenance  is  conducted 
that  could  contribute  to  nozzle  blockage. 

Date  of  issuance:  October  1,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
w  ithin  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  233  and  215. 

Facilitv  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  change  the 
Technical  Specifications. 

Date  of  initial  notice  in  FedercU 
Register:  April  30,  2002  (67  FR  21296). 
The  supplemental  letter  dated  July  15, 
2002,  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
February  26.  2002.  application  nor  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  1,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Datfid  at  Roc;kville,  Maryland,  this  4th  day 
of  October  2002, 

For  the  Nuclear  Regulatory  Commission. 
|ohn  A.  Zwolinski, 

Dnrrtor.  Division  of  Liren'iing  Project 

.Management.  Office  of  ,\urlear  Reactor 

Hfgiilation. 

IFR  Do( .  ()2-2.'^99()  Filed  10-11-02;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Aeeumption  for 
Determining  Variable-Rate  Premium; 
interest  on  Late  Premium  Payments; 
Intereet  on  Underpayments  and 
Overpayments  of  Single-Employer 
Plan  Termination  Liability  and 
Multiemployer  WHttdrawai  Uability; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

summary:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  imder  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  (http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
payment  years  beginning  in  October 
2002.  The  interest  assxunptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  November  2002.  The 
interest  rates  for  late  premium  payments 
under  part  4007  and  for  imderpayments 
and  overpayments  of  single-employer 
plan  termination  liability  under  part 
4062  and  multiemployer  withdrawal 
liability  under  part  4219  apply  to 
interest  accruing  during  the  fourth 
quarter  (October  through  December)  of 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW,.  Washington,  DC 
20005,  202-32&-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Seciu-ity 
Act  of  1974  (ERISA)  and  §4006,4(b)(l) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CPU  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 


the  "applicable  percentage"  (currently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  begirming  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  (Although 
the  Treasiuy  Department  has  ceased 
issuing  30-year  securities,  the  Internal 
Revenue  Service  announces  a  surrogate 
yield  figm^e  each  month — based  on  the 
30-year  Treasury  bond  maturing  in 
February  2031 — which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premitun  payment  years  beginning 
in  October  2002  is  4.76  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
November  2001  and  October  2002. 


For  premium  payment  years 
beginning  in: 


The  re- 
quired inter- 
est rate  is: 


November  2001 
December  2001 
January  2002  .... 
February  2002  .. 

March  2002 

April  2002  

May  2002 

June  2002  

July  2002  

August  2002  

September  2002 
October  2002  ..,, 


4,52 
4.35 
5,48 
5.45 
5.40 
5.71 
5.68 
5,65 
5.52 
5,39 
5.08 
4.76 


From — 


Through- 


Interest 
rate  (per- 
cent) 


7/1/96 
4/1/98 
1/1/99 
4/1/99 
4/1/00 
4/1/01 
7/1/01 
1/1/02 


3/31/98 

9 

12/31/d8 

8 

3/31/99 

7 

3/31/00 

8 

3/31/01 

9 

6/30/01 

8 

12/31/01 

7 

12/31/02 

6 

Late  Premium  Payments; 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§  4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
Employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the 
fourth  quarter  (October  through 
December)  of  2002,  as  announced  by  the 
IRS,  is  6  percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


Underpayments  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  fourth 
quarter  (October  through  December)  of 
2002  (i.e.,  the  rate  reported  for 
September  16,  2002)  is  4.75  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 

Through 

Interest 
rate  (per- 
cent) 

4/1/96  

6/30/97 

12/31/98 

9/30/99 

12/31/99 

3/31/00 

6/30/00 

3/31/01 

6/30/01 

9/30/01 

12/:51/01 

12/31/02 

825 

7/1/97     

8  50 

1/1/99  

10/1/99   

775 
825 

1/1/00  

8  50 

4/1/00          

875 

7/1/00  

4/1/01  

7/1/01    

9  50 
8  50 
700 

10/1/01         

6  50 

1/1/02     

4  75 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
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November  2002  under  part  4044  an- 
contained  in  an  amendrnt-nt  to  part  4044 
publisht'd  elsewhere  in  todavs  Federal 
Register.  Tables  shcjvving  the 
assumptions-applicable  to  prior  periods 
are  codified  in  appendix  B  U>  J^)  CFK 
part  4044. 

Issued  in  Washington.  DC.  on  this  8th  da> 

of  Of  tdber   2002 

foseph  H.  Grant. 

Deputy  Executive  Director  and  Chief 

Operating  Officer.  Pension  Benefit  Guaranty 

Cnrporation 

|FR  Do(    02-2f.ll2  Filed  10-1 1-02;  8:45  ami 

BILLING  COO€  TTOft-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-25766;  File  No.  812-12742) 

Minnesota  Life  Insurance  Company,  et 
al.;  Notice  of  Application 

()(  li.lifi  H,  2002- 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  11(a)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  the  terms  of  an  offer 
of  exchange. 


APPLICANTS:  Minnesota  Life  Insurance 

Company  ("Minnesota  Life"), 
Minnesota  Life  Variable  Life  Account 
(the  "Variable  Life  Account"),  and 
Securian  Financial  Services.  Inc. 
("Securian  Financial."  collectivelv  with 
Minnesota  Life  and  the  Variable  Life 
Account,  the  ".Applicants"). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  [jursuant  tn  Section  11(a) 
of  the  .Act  approving  the  terms  of  a 
proposed  offer  of  exchange  of  new 
variable  adjustable  life  insurance 
policies  issued  bv  Minnesota  Life  and 
made  available  through  the  Variable  Life 
Account  (the  "New  Policies")  for  certam 
outstanding  variable  adjustable  life 
insurance  policies  issued  by  Minnesota 
Life  and  made  available  through  the 
Variable  Life  Account  ("V.'\L  "87"  or 
"VAL  "95."  collectively,  the  "Old 
Policies;"  collectivelv  with  the  New 
Policies,  the  "Policies"). 

FILING  DATE:  The  Application  was  filed 
nn  December  ,11    2001 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  .Appluatioii  will  he 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
should  be  received  bv  the  Commission 


by  5:30  p.m.  on  November  1.  2002.  and 
should  be  accompanied  by  proof  of 
service  on  the  Applicants,  in  the  form 
of  an  affidavit  or,  for  lawyers,  a 
certificate  of  .service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  Commission. 
ADDRESSES:  Secretary'.  Securities  and 
Kxchange  C^ommission.  450  Fifth  Street, 
NVV.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Anna  Marie  Ettel,  Esq,, 
Minnesota  Life,  400  Robert  Street  North, 
St  Paul.  MN  55101-2098;  copies  to  VV 
Randolph  Thompson.  Esq..  Of  C]ounsel, 
Jones  &  Blouch  LLP,,  1025  Thomas 
Jefferson  Street.  NVV.,  Suite  410E, 
Washington,  DC  20007. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Martha  Atkins.  Senior  Counsel,  or  Loma 
J.  MacLeod.  Branch  Chief,  at  (202)  942- 
0670.  Office  of  Insurance  Products, 
Division  of  Investment  Management, 
SUPPLEMENTARY  INFORMATION:  The 
following  IS  a  summary  of  the 
.Application.  The  complete  application 
is  available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW..  Washington.  DC 
20549-0102  ((202)  942-8090). 

Applicants'  Representations 

1.  MinntJsota  Life  is  a  life  insurance 
company  organized  under  the  laws  of 
Minnesota.  Minnesota  Life  was  formerly 
known  as  The  Minnesota  Mutual  Life 
Insurance  (A)mpany.  a  mutual  life 
insurance  companv  organized  in  1880 
under  the  laws  of  Minnesota.  Effective 
0(  tober  1,  1998.  The  Minnesota  Mutual 
Life  Insurance  Company  reorganized  by 
forming  a  mutual  insurance  holding 
company  named  "Minnesota  Mutual 
(  ompanies.  Inc.    The  Minnesota 
Mutual  Life  Insurance  Company 
continued  its  corporate  existence 
following  conversion  tf)  a  Minnesota 
stock  life  insurance  companv  .All  of  the 
shares  of  the  voting  stock  of  Minnesota 
Life  are  owned  by  a  second  tier 
intermediate  sto(  k  holding  company 
named  "Securian  Financial  Croup, 
Inc.,  "  which  is  a  wholly-owned 
suhsidiarv  of  a  first  tier  intermediate 
sto(  k  holding  citmpany  named 
"Securian  Holding  Company,"  which  in 
turn  is  a  w'hoily-owned  subsidiary  of  the 
ultimate  parent,  Minnesota  Mutual 
("ompanies.  Inc. 

2  The  Variable  Life  Account  was 
established  on  October  21,  1985,  by  the 
Minnesota  Life  Board  of  Trustees  in 
accordance  with  certain  provisions  of 
Minnesota  insuranc:e  law.  Minnesota 
Life  is  the  legal  owner  of  the  assets  in 


the  Variable  Life  Account.  The 
obligations  to  Policy  owners  and 
beneficiaries  arising  under  the  Policies 
are  general  corporate  obligations  of 
Minnesota  Life  and  thus  Minnesota 
Life's  general  assets  back  the  Policies. 
The  Minnesota  law  under  which  the 
Variable  Life  Account  was  established 
provides  that  the  assets  of  the  Variable 
Life  Account  shall  not  be  chargeable 
with  liabilities  arising  out  of  any  other 
business  which  Minnesota  Life  may 
conduct,  but  shall  be  held  and  applied 
exclusivelv  to  the  benefit  of  the  holders 
of  those  variable  life  insurance  policies 
for  which  the  separate  account  was 
established.  The  investment 
performance  of  the  Variable  Life 
Account  is  entirely  independent  of  both 
the  investment  performance  of 
Minnesota  Life's  General  Account  and 
of  any  other  separate  account  which 
Minnesota  Life  may  have  established  or 
may  later  establish.  The  Variable  Life 
Account  is  organized  and  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-4585)  and  is  a  "separate 
account"  as  defined  in  section  2(a)(37) 
of  the  Act. 

3.  Securian  Financial  is  registered 
with  the  Commission  as  a  broker-dealer 
and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 
Securian  Financial  is  the  principal 
underwriter  for  the  Policies.  Securian 
Financial  is  a  wholly-owned  subsidiary 
of  Advantus  Capital  Management.  Inc., 
which  in  turn  is  a  wholly-owned 
subsidiary  of  Minnesota  Life. 

The  jVpm'  Policies 

4.  The  New  Policies  are  offered 
pursuant  to  a  registration  statement 
under  the  Securities  Act  of  1933  (the 
"1933  Act")  filed  on  Februarv  8.  2000 
(File  No.  333-96383). 

5.  The  New  Policies  are  variable 
adjustable  life  insurance  policies  that 
permit  the  Policv  owner  to  determine 
the  amount  of  life  insurance  protection 
he  or  she  requires  and  the  amount  of 
money  the  Policy  owner  can  afford  to 
pav.  Based  on  the  Policy  owner's 
selection  of  the  premium,  face  amount 
and  death  benefit  option.  Minnesota 
Life  will  calculate  the  guaranteed  plan 
of  insurance.  Subject  to  certain 
minimums.  maximums,  and  Minnesota 
Life's  underwriting  standards,  a  Policy 
owner  may  choose  any  level  of  premium 
or  death  benefit  he  or  she  wishes.  This 
flexibility  results  in  a  broad  range  of 
plans  of  insurance. 

6.  The  New  Policies  have  a  level 
premium  for  a  specified  number  of 
vears.  for  the  life  of  the  insured,  or  until 
the  Policy  becomes  paid  up. 

7.  Policy  values  of  the  Old  and  New 
Policies  may  be  invested  in  the  Variable 
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Life  Account  or  in  the  general  account 
option.  The  Variable  Life  Account 
currently  has  25  sub-accounts  to  which 
a  Policy  owner  may  allocate  premiums 
(the  "Sub-Accounts").  Each  Sub- 
Account  invests  in  shares  of  a 
corresponding  portfolio  of  the 
underlying  mutual  funds  ("Underlying 
Funds").  Following  is  a  list  of  the 
Underlying  Funds:  Advantus  Series 
Fund,  Inc.:  Grovrth  Portfolio,  Bond 
Portfolio,  Money  Market  Portfolio,  Asset 
Allocation  Portfolio,  Mortgage 
Securities  Portfolio.  Index  500  Portfolio, 
Capital  Appreciation  Portfolio, 
International  Stock  Portfolio,  Small 
Company  Growth  Portfolio,  Value  Stock 
Portfolio,  Small  Company  Value 
Portfolio,  Global  Bond  Portfolio,  Index 
400  Mid-Cap  Portfolio,  Macro-Cap 
Value  Portfolio,  Micro-Cap  Growth 
Portfolio,  Real  Estate  Securities 
Portfolio;  Franklin  Templeton  Variable 
Insurance  Products  Trust:  Templeton 
Developing  Markets  Securities  Fund — 
Class  2  Shares,  Templeton  Asset 
Strategy  Fund — Class  2  Shares,  Franklin 
Small  Cap  Fund— Class  2  Shares; 
Fidelity  Variable  Insvuance  Products 
Funds:  Mid  Cap  Portfolio — Service 
Class  Shares,  Contrafund®  Portfolio — 
Service  Class  2  Shares,  Equity-Income 
Portfolio — Service  Class  2  Shares;  and 
Janus  Aspen  Series:  Capital 
Appreciation  Portfolio — Service  Shares, 
International  Growrth  Portfolio — Service 
Shares.  Amounts  invested  in  the  Sub- 
Accounts  are  subject  to  the  management 
fees  paid  and  other  expenses  incurred 
bv  the  Underlying  Funds. 

8.  Policy  values  may  also  be 
accumulated  on  a  guaranteed  basis  by 
allocation  to  Minnesota  Life's  general 
account  (the  "Guaranteed  Principal 
Account").  Guaranteed  Principal 
Account  interest  is  guaranteed  to  be 
credited  at  a  rate  of  at  least  4%  on  an 
annual  basis. 

9.  Actual  cash  value  may  be 
transferred  between  the  Guaranteed 
Principal  Account  and  the  Variable  Life 
Account  or  among  the.Sub- Accounts  of 
the  Variable  Life  Account.  A  Policy 
owner  may  request  a  transfer  at  any  time 
while  the  Policy  remains  in  force,  or  the 
Policy  owner  may  cirrange  in  advance 
for  systematic  transfers.  A  transfer  is 
subject  to  a  transaction  charge,  not  to 
exceed  $10,  for  each  transfer  of  actual 
cash  value  among  the  Sub-Accounts  and 
the  Guaranteed  Principal  Account. 
Currently,  there  is  a  charge  only  for  non- 
systematic  transfers  in  excess  of  four  per 

year. 

10.  Policy  values  under  the  New 

Policies  may  be  accessed  by  means  of 
partial  surrenders,  policy  loans  or  total 
surrender.  Interest  payable  on  policy 
loans  will  not  be  more  than  that 


permitted  in  the  state  in  which  the 
Policy  is  delivered;  interest  credited  on 
loan  accounts  established  in  connection 
with  outstanding  loans  will  be  at  a  rate 
which  is  not  less  than  the  policy  loan 
interest  rate  minus  1%  per  year.  If  the 
Policy  has  been  in  force  for  ten  years  or 
more,  the  loan  is  credited  at  a  rate  equal 
to  the  policy  loan  rate  minus  0.5%  per 
vear. 

11.  The  New  Policies  offer  a  choice  of 
two  death  benefit  options:  a  level  death 
benefit  equal  to  the  New  Policy's  face 
amount  (the  "Cash  Option")  or  a  death 
benefit  equal  to  the  face  amount  plus 
policy  value  (the  "Protection  Option"). 
In  either  case,  the  death  benefit  may  be 
greater  if  necessarv'  for  a  New  Policy  to 
continue  to  comply  with  the  tax  law 
definition  of  life  insurance. 

12.  The  minimum  face  amount  cf  a 
New  Policy  is  S25,000  if  the  insured  is 
greater  than  age  15,  and  510,000  if  the 
insured  is  age  0  to  15. 

13.  From  oase  premiums.  Minnesota 
Life  deducts  a  Sales  Charge,  an 
Additional  Face  Amount  Charge,  and  a 
Premium  Charge.  Premium  Charges  var>- 
depending  on  whether  the  premium  is 

a  scheduled  premium  or  a  non-repeating 
premium. 

(a)  The  Sales  Charge  consists  of  a 
deduction  from  each  premium  of  up  to 
44%  and  applies  only  to  base  premiums 
scheduled  to  be  paid  in  the  12-month 
period  following  the  policy  date,  or  any 
policy  adjustment  involving  an  increase 
in  base  premium  or  any  policy 
adjustment  occurring  during  a  period 
when  a  Sales  Charge  is  being  assessed. 
It  will  also  apply  only  to  that  portion  of 
an  annual  base  premium  necessary  for 
an  original  issue  whole  life  plan  of 
insurance  under  the  Cash  Option.  In 
other  words,  the  amount  of  any  base 
premium  in  excess  of  this  amount  will 
not  be  subject  to  the  Sales  Charge.  The 
Sales  Charge  is  designed  to  compensate 
Minnesota  Life  for  distribution  expenses 
incurred  with  respect  to  the  Policies. 
Only  adjustments  that  involve  an 
increase  in  base  premium  will  result  in 
an  additional  Sales  Charge  being 
assessed  on  that  increase  in  premium. 

(b)  The  Additional  Face  Amount 
Charge  is  an  amount  not  to  exceed  S5 
per  Si, 000  of  face  amount  of  insurance. 
This  amount  may  vary  by  the  age  of  the 
insured  and  the  premium  level  for  a 
given  amount  of  insurance.  This  charge 
is  made  ratably  from  premiums 
scheduled  to  be  paid  during  the  first 
policy  year  and  during  the  12  months 
following  certain  policy  adjustments. 
The  Additional  Face  Amount  Charge  is 
designed  to  compensate  Minnesota  Life 
for  the  administrative  costs  associated 
with  issuance  or  adjustment  of  the 
Policies,  including  the  cost  of 


processing  applications,  conducting 
medical  exams,  classifying  risks, 
determining  insurability  and  risk  class, 
and  establishing  policy  records. 

(c)  The  Premium  Charge  of  6%  is 
deducted  from  each  base  premium, 
approximately  2.5%  of  which  is 
attributable  to  state  and  local  premium 
tax  obligations  of  Minnesota  Life  in 
connection  with  receipt  of  premiums 
under  the  New  Policies.  This  charge  is 
designed  to  cover  the  expenses  related 
to  premiums,  including  but  not  limited 
to  administration,  sales  load,  and  taxes. 

14.  Non-repeating  premiums  are 
currently  subject  to  a  Premium  Charge 
of  3%.  Minnesota  Life  does  not  assess 
a  Sales  Charge  o   an  Additional  Face 
Amount  Charge  .gainst  non-repeating 
premiums. 

15.  In  addition  to  deductions  from 
premiums  and  non-repeating  premiums, 
Minnesota  Life  assesses  from  actual 
cash  value  of  a  Policy,  a  Monthly  Policy 
Charge,  a  Cost  of  Insurance  Charge,  and 
certain  transaction  charges. 

(a)  The  Monthly  Policy  Charge  is  S8 
plus  SO. 02  per  SI. 000  of  lace  amount. 
The  maximum  Monthly  Policy  Charge 
will  never  exceed  SlO  plus  S0.03  per 
Si. 000  of  face  amount.  The  Monthly 
Policv  Charge  is  designed  to  cover 
certain  administrative  expenses, 
including  those  attributable  to  a  Policy 
owner's  records  created  and  maintained 
bv  Minnesota  Life. 

"  (b)  The  Cost  of  Insurance  Charge 
compensates  Minnesota  Life  for 
providing  the  death  benefit  under  a 
Policy  and  is  calculated  based  on  rates 
that  cannot  exceed  the  maximum 
charges  for  mortality  derived  from  the 
1980  Commissioners  Standard  Ordinary 
Mortality  Tables. 

(c)  Transaction  charges  consist  of  up 
to  a  S25  charge  for  each  policy 
adjustment,  which  compensates 
Minnesota  Life  for  expenses  associated 
with  processing  transactions.  If  the  only 
policy  adjustment  is  a  partial  surrender. 
the  transaction  charge  will  be  the  lesser 
of  S25  or  2%  of  the  amount  surrendered. 
Minnesota  Life  also  reserves  the  right  to 
make  a  charge,  not  to  exceed  $25,  for 
each  transfer  of  actual  cash  value  among 
the  Guaranteed  Principal  Ac;count  and 
the  Sub-Accounts  of  the  Variable  Life 
Account.  Currently,  there  is  a  SlO 
charge  only  for  non-systematic  transfers 
in  excess  of  four  per  year. 

16.  From  the  assets  held  in  the 
Variable  Life  Account.  Minnesota  Life 
assesses  a  Mortality  and  Expense  Risk 
charge,  deducted  on  each  valuation  date 
at  an  annual  rate  of  0.50"..  of  the  average 
daily  net  assets  of  the  Variable  Life 
Account.  Although  Minnesota  Life 
reserves  the  right  to  charge  or  make 
provision  for  any  taxes  payable  b\ 


63710 


Federal  Register/ Vol.  67.  No.  199 /Tuesday,  October  15.  2002 /Notices 


Minnesota  Life  with  respect  to  the 
Variable  Life  Account  or  the  Policies  by 
a  charge  nr  adjustment  to  such  assets,  no 
such  charge  or  provision  is  made  at  the 
present  time  The  Mortality  and 
Expense  Risk  (Charge  compensates 
Minnesota  Life  for  assuming  the  risks 
that  cost  of  insurance  charges  will  be 
insufficient  to  cover  actual  mortality 
experience  and  that  the  other  charges 
will  not  cover  Minnesota  Life's 
expenses  in  connection  with  the  Policy. 

17.  Additional  Benefits  are  offered  by 
Minnesota  Life  as  riders  to  the  New 
Policies,  subject  to  underwriting 
approval.  These  Additional  Benefits 
may  require  the  payment  of  additional 
premium.  The  Additional  Benefits 
include  a  Waiver  of  Premium 
Agreement,  an  Inflation  Agreement,  a 
Business  Continuation  Agreement,  a 
Family  Term  Rider,  an  Exchange  of 
Insureds  Agreement,  and  an  Accelerated 
Benefits  Agreement. 

The  Old  Policies 

18.  The  Old  Policies  are  offered 
pursuant  to  registration  statements 
under  the  Securities  Act  of  1933  (File 
Nos.  333-03233  and  333-64395). 

19.  The  Old  Policies  are  variable 
adjustable  life  insurance  policies  that 
permit  the  Policy  owner  to  select  anv 
two  of  the  three  components  of  a 
Policy — face  amount,  premium  and  plan 
of  insurance — and  Minnesota  Life  will 
then  calculate  the  third.  Subject  to 
certain  minimums.  maximums  and 
Minnesota  Life's  underwriting 
standards,  a  Policy  owner  may  choose 
any  level  of  premium  or  face  amount 
that  he  or  she  wishes. 

20  The  Old  Policies  have  a  level 
premium  for  a  specified  number  of 
years,  for  the  life  of  the  insured,  or  until 
the  Policy  becomes  paid  up   If.  however. 
the  Policy  owner  selects  a  premium 
amount  which  is  less  than  the  premium 
required  for  a  whole  life  plan  of 
insurance  (or,  in  other  words,  if  the 
Policy  owner  selects  a    protection  plan" 
of  insurance,  described  below), 
premiums  will  be  payable  for  the  life  of 
the  insured  or  to  age  100.  but  the 
guaranteed  face  amount  of  insurante 
provided  by  the  Policy  will  not  be  level 
during  the  life  of  the  insured. 

21  Whole  life  insurance  plans 
provide  life  insuranc;e  in  an  amount  at 
least  equal  to  the  initial  face  amount  at 
the  death  of  the  insured  whenever  that 
occurs.  Premiums  may  be  payable  for  a 
specified  number  of  years  or  for  the  life 
of  the  insured.  Whole  life  insurance 
plans  assume  an  eventual  tabular  cash 
value  accumulation,  at  or  before  the 
insured's  age  100,  equal  to  the  net  single 
premium  required  for  that  face  amount 
of  insurance. 


22.  "Protection  plans"  of  insurance 
provide  life  insurance  in  an  amount  at 
least  equal  to  the  initial  face  amount  for 
a  specified  period.  After  the  initial 
protection  period,  there  is  insurance 
coverage  in  a  reduced  amount  on  the 
life  of  the  insured.  "Protection  plans"  of 
insurance  assume  the  exhaustion  of  the 
tabular  cash  value  at  the  end  of  the 
initial  protection  period,  except  for  the 
cash  value  associated  with  the  reduced 
amount  of  insurance  coverage  at  the  end 
of  the  initial  protection  period. 

23  The  highest  premium  amount 
permitted  at  the  time  of  issue,  or  the 
maximum  plan  of  insurance,  for  a 
specific  face  amount  is  one  which  will 
provide  a  fully  paid-up  Policy  after  the 
payment  of  ten  annual  premium 
payments.  Whole  life  plans  become  paid 
up  upon  the  pavment  of  a  designated 
number  of  annual  premiums  or  at  a 
designated  age  of  the  insured.  If  the 
Policy  owner  selects  a  premium  amount 
which  is  less  than  the  premium  required 
for  a  whole  life  plan  of  insurance, 
premiums  will  be  payable  for  the  life  of 
the  insured  or  to  age  100.  but  the 
guaranteed  face  amount  of  insurance 
provided  by  the  Policy  will  not  be  level 
during  the  life  of  the  insured.  The  initial 
face  amount  will  be  in  effect  until  the 
Policy's  tabular  cash  value,  i.e..  the  cash 
value  which  is  assumed  in  designing  the 
Policy  and  which  would  be  guaranteed 
in  a  conventional  fixed-benefit  is 
exhausted.  At  that  time  a  lower  amount 
of  insurance  will  become  effective.  This 
rwiuced  face  amount  is  calculated  on 
the  basis  of  the  continued  payment  of 
the  scheduled  premiums  and  a  whole 
life  plan  of  insurance.  The  result  is  that 
the  Policy,  on  issue,  will  have  an  initial 
guaranteed  death  benefit  extending  to  a 
stated  date;  after  that  date,  a  lower  death 
benefit  is  guaranteed  for  the  life  of  the 
insured. 

24.  Policy  values  of  the  Old  Policies 
may  be  invested  in  the  Variable  Life 
Account  or  in  the  general  account 
option.  The  Variable  Life  Account 
currently  has  the  same  25  Sub-Accounts 
as  the  New  Policies  have,  to  which  a 
Policy  owner  may  allocate  premiums. 
,\mounts  invested  in  the  Sub-Accounts 
are  subject  to  the  management  fees  paid 
and  other  expenses  incurred  by  the 
Underlying  Funds. 

25   Policv  values  may  also  be 
accumulated  on  a  guaranteed  basis  by 
allocation  to  the  Guaranteed  Principal 
.^ccount  Guaranteed  Principal  Account 
interest  is  guaranteed  to  be  credited  at 
a  rate  of  at  least  4%  on  an  annual  basis. 

26.  Actual  cash  value  may  be 
transferred  between  the  Guaranteed 
Principal  Account  and  the  Variable  Life 
Account  or  among  the  Sub-Accounts  of 
the  Variable  Life  Account.  A  Policy 


owner  may  request  a  transfer  at  any  time 
while  the  Policy  remains  in  force,  or  the 
Policy  owner  may  arrange  in  advance 
for  systematic  transfers,  subject  to  a 
maximum  of  20  accounts.  A  transfer  is 
subject  to  a  transaction  charge,  not  to 
exceed  $10,  for  each  transfer  of  actual 
cash  value  among  the  Sub- Accounts  and 
the  Guaranteed  Principal  Account. 
Currently,  there  is  a  charge  only  for  non- 
systematic  transfers  in  excess  oi  four  per 
year. 

27.  Policy  values  under  the  Old 
Policies  may  be  accessed  by  means  of 
partial  surrenders,  policy  loans  or  total 
surrender.  Interest  payable  on  policy 
loans  will  not  be  more  than  that 
permitted  in  the  state  in  which  the 
Policy  is  delivered;  interest  credited  on 
loan  accounts  established  in  connection 
with  outstanding  loans  will  be  at  a  rate 
which  is  not  less  than  the  policy  loan 
interest  rate  minus  2%  per  year.  If 
certain  conditions  are  met.  the  loan  is 
credited  at  a  rate  equal  to  the  policy 
loan  rate  minus  0.75%  per  year. 

28.  The  Old  Policies  offer  a  choice  of 
two  death  benefit  options:  the  Cash 
Option  or  the  Protection  Option.  Under 
the  Cash  Option,  the  death  benefit  will 
be  the  current  face  amount  at  the  time 
of  the  insured's  death.  The  death  benefit 
will  not  vary  unless  the  policy  value 
exceeds  the  net  single  premium  for  the 
then-current  face  amount.  At  that  time, 
the  death  benefit  will  be  the  greater  of 
the  face  amount  of  the  Policy  or  the 
amount  of  insurance  which  could  be 
purchased  at  the  date  of  the  insured's 
death  by  using  the  policy  value  as  a  net 
single  premium.  Under  the  Protection 
Option  for  VAL  '87,  the  death  benefit  is 
the  current  face  amount  or.  if  the  policy 
value  is  greater  than  the  tabular  cash 
value  at  the  date  of  the  insured's  death, 
the  current  face  amount  plus  an 
additional  amount  of  insurance  which 
could  be  purchased  by  using  that 
difference  between  values  as  a  net  single 
premium.  Under  the  Protection  Option 
for  VAL  '95  and  Amended  VAL  '95, 
before  the  policy  anniversary  nearest  the 
insured's  age  70,  the  amount  of  the 
death  benefit  is  the  policy  value  plus 
the  larger  of:  (a)  the  then  current  face 
amount;  and  (b)  the  amount  of 
insurance  which  could  be  purchased 
using  the  policy  value  as  a  net  single 
premium.  At  the  policy  anniversary 
nearest  the  insured's  age  70,  Minnesota 
Life  will  automatically  adjust  the  face 
amount  of  the  policy  to  equal  the  death 
benefit  immediately  preceding  the 
adjustment.  The  Protection  Option  of 
VAL  '95  is  only  available  until  the 
policy  anniversary  nearest  the  insured's 
age  70,  at  which  time  Minnesota  Life 
converts  the  death  benefit  option  to  the 
cash  option. 
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29.  With  the  Amended  VAL  '95 
Protection  Option,  after  the  policy 
armiversary  nearest  the  insured's  age  70. 
the  amount  of  the  death  benefit  is  equal 
to  the  current  face  amount  or,  if  the 
policy  value  is  greater  than  the  tabular 
cash  vidue  at  the  date  of  the  insured's 
death,  the  current  face  amount  plus  an 
additional  amount  of  insurance  which 
could  be  purchased  by  using  that 
difference  between  values  as  a  net  single 
premium. 

30.  The  minimum  face  amount  of  an 
Old  Policy  is  $50,000. 

31.  From  base  premiums.  Miimesota 
Life  deducts  a  Sales  Load,  an 
Underwriting  Charge,  a  Premium  Tax 
Charge  and  a  Face  Amoimt  Guarantee 
Charge.  The  base  premium  excludes  any 
charge  deducted  from  the  premium  to 
provide  for  any  additional  benefits 
provided  by  rider  and.  in  the  case  of 
VAL  '95,  any  charge  deducted  for  sub- 
standard risks. 

(a)  The  Sales  Load  consists  of  a 
deduction  from  each  premium  of  7% 
and  it  may  also  include  a  first  year  sales 
load  deduction  not  to  exceed  23%.  The 
first  year  sales  load  applies  only  to  base 
premiums,  scheduled  to  be  paid  in  the 
12-month  period  following  the  policy 
date,  or  any  policy  adjustment  involving 
an  increase  in  base  premium  or  any 
policy  adjustment  occurring  during  a 
period  when  a  first  year  seiles  load  is 
being  assessed.  The  Sales  Load  will  also 
apply  only  to  that  portion  of  an  annual 

•  base  premium  necessary  for  an  original 
issue  whole  life  plan  of  insurance.  The 
Sales  Load  is  designed  to  compensate 
Minnesota  Life  for  distribution  expenses 
incurred  with  respect  to  the  Policies. 

(b)  The  Underwriting  Charge 
currently  is  an  amount  not  to  exceed  $5 
per  $1,000  of  face  amoimt  of  insurance. 
This  amount  may  vary  by  the  age  of  the' 
insured  and  the  premium  level  for  a 
given  amount  of  insurance.  This  charge 
is  made  ratably  from  premiums 
scheduled  to  be  paid  during  the  first 
policy  year  and  during  the  twelve 
months  following  certain  policy 
adjustments.  The  Underwriting  Charge 
is  designed  to  compensate  Minnesota 
Life  for  the  administrative  costs 
associated  with  issuance  or  adjustment 
of  the  Policies,  including  the  cost  of 
processing  applications,  conducting 
medical  exams,  classifying  risks, 
determining  insurability  and  risk  class 
and  establishing  policy  records. 

(c)  The  Premium  Tax  Charge  of  2.5% 
is  deducted  from  each  base  premium. 
This  charge  is  designed  to  cover  the 
aggregate  premium  taxes  Miimesota  Life 
pays  to  state  and  local  governments  for 
this  class  of  policies. 

(d)  The  Face  Amount  Guarantee 
Charge  of  1.5%  is  deducted  from  each 


base  premium.  This  charge  is  designed 
to  compensate  Miimesota  Life  for  its 
guarantee  that  the  death  benefit  will 
always  be  at  least  equal  to  the  current 
face  amount  in  effect  at  the  time  of 
death  regardless  of  the  investment 
performance  of  the  sub-accounts  in 
which  net  premiums  have  been 
invested. 

32.  Non-repeating  premiums  are 
currently  subject  to  the  2.5%  Premium 
Tax  Charge,  but  not  to  a  Sales  Load 
Charge.  Minnesota  Life  does  not  assess 
a  Face  Amount  Guarantee  Charge  or  an 
Underwriting  Charge  against  non- 
repeating premiums. 

33.  In  addition  to  deductions  from 
premiums  and  non-repeating  premiums. 
Minnesota  Life  assesses  from  the  actual 
cash  value  of  a  Policy,  an 
Administration  Charge,  the  Cost  of 
Insurance  Charge  and  certain 
transaction  charges  (and  in  the  case  of 

a  VAL  '87  Policy,  any  charge  for  sub- 
standard risks). 

(a)  The  Administration  Charge  is 
designed  to  cover  certain  of  Minnesota 
Life's  administrative  expenses, 
including  those  attributable  to  the 
records  maintained  for  the  Policies.  The 
Administration  Charge  is  $60  for  each 
policy  year. 

(b)  The  Cost  of  Insurance  Charge 
compensates  Minnesota  Life  for 
providing  the  death  benefit  under  a 
Policy.  The  charge  is  calculated  by 
multiplying  the  net  amount  at  risk 
under  the  Policy  by  a  rate  that  varies 
with  the  insured's  age,  sex,  risk  class, 
the  level  of  scheduled  premiums  for  a 
given  amount  of  insurance,  duration  of 
the  Policy,  and  the  tobacco  use  of  the 
insured.  The  rate  is  guaranteed  not  to 
exceed  the  maximum  charges  for 
mortality  derived  from  the  1980 
Commissioners  Standard  Ordinary 
Mortality  Tables. 

(c)  Transaction  charges  are  for 
expenses  associated  with  processing 
transactions.  There  is  a  charge  of  up  to 
$25  for  each  policy  adjustment.  If  the 
only  policy  adjustment  is  a  partial 
surrender,  the  transaction  charge  will  be 
the  lesser  of  $25  or  2%  of  the  amount 
surrendered.  Minnesota  Life  also 
reserves  the  right  to  make  a  charge,  not 
to  exceed  $25,  for  each  transfer  of  actual 
cash  value  among  the  Guaranteed 
Principal  Account  and  the  sub-accounts 
of  the  Variable  Life  Account.  Currently 
there  is  a  $10  charge  only  for  non- 
systematic  transfers  in  excess  of  four  per 
year. 

34.  From  the  assets  held  in  the 
Variable  Life  Account,  Minnesota  Life 
assesses  a  Mortality  and  Expense  Risk 
charge,  deducted  on  each  valuation  date 
at  an  annual  rate  of  0.50%  of  the  average 
daily  net  assets  of  the  Variable  Life 


Account.  Although  Minnesota  Life 
reserves  the  right  to  charge  or  make 
provision  for  any  taxes  payable  by 
Minnesota  Life  with  respect  to  the 
Variable  Life  Account  or  the  Policies  by 
a  charge  or  adjustment  to  such  assets,  no 
such  charge  or  provision  is  made  at  the 
present  time.  The  Mortality  and 
Expense  Risk  Charge  compensates 
Minnesota  Life  for  assuming  the  risks 
that  cost  of  insurance  charges  will  be 
insufficient  to  cover  actual  mortality 
experience  and  that  the  other  charges 
will  not  cover  Minnesota  Life's 
expenses  in  connection  with  the  Policy. 

35.  Additional  Benefits  are  offered  by 
Minnesota  Life  as  riders  to  the  Old 
Policies,  subject  to  underwriting 
approval.  These  Additional  Benefits 
may  require  the  payment  of  additional 
premium.  The  Additional  Benefits 
include  a  Waiver  of  Premium 
Agreement,  a  Policy  Enhancement 
Agreement  and  Cost  of  Living 
Agreement,  a  Face  Amount  Increase 
Agreement,  a  Survivorship  Life 
Agreement,  a  Family  Term  Rider,  an 
Exchange  of  Insurance  Agreement,  an 
Accelerated  Benefits  Agreement,  and  a 
Short  Term  Agreement.    . 

The  Exchange  Offer 

36.  The  exchange  offer  will  be  made 
only  to  Policy  owners  who  have  held 
their  Old  Policy  for  at  least  two  years 
from  the  original  issue  date  of  the  Old 
Policy  and  at  least  one  year  from  their 
most  recent  policy  adjustment  on  the 
Old  Policy. 

37.  Eligible  owners  of  Old  Policies 
will  be  advised  of  the  exchange  offer  in 
a  notice  accompanying  the  annual 
report.  The  notice  will  contain  an 
overview  of  the  offer  and  will  instruct 
the  Policy  owner  to  contact  his  or  her 
agent  if  the  Policy  owner  is  interested  in 
the  offer.  Policy  owners  who  express  an 
interest  will  be  provided  two 
personalized  illustrations  and  two 
prospectuses,  accompanied  by  a  letter 
explaining  the  offer  and  the 
administration  fees  associated  with  the 
offer,  as  well  as  a  piece  of  sales 
literature  that  compares  the  two 
Policies. 

38.  The  description  of  the  proposed 
exchange  offer  in  letters  to  Old  Policy 
owners  and  in  the  New  Policy's 
prospectus  will  provide  full  disclosure 
of  the  material  differences  in  the  two 
Policies.  Each  Old  Policy  owner  will  be 
provided,  at  no  charge,  personalized 
hypothetical  illustrations  that  compare 
the  Old  and  New  Policies.  The  New- 
Policies  should  be  less  expensive  than 
the  Old  Policies  for  most  Policy  owners. 
The  disclosure  and  illustrations 
provided  give  Old  Policy  owners 
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sufficient  information  to  determine 
which  Policy  is  best  for  them. 

39.  The  e.xthange  offer  will  provide 
that,  upon  acceptance  of  the  offer,  a 
New  Policy  will  be  issued  with  the  .same 
face  amount  as  the  Old  Policy 
surrendered  in  the  e.xchange.  and  with 

a  policv  value  adjusted  to  reflect  a  S200 
processing  charge  (see  below).  The 
Policy  owner  and  the  insured  must  be 
the  same  person(s)  under  the  New 
Policv  acquired  as  under  the  exchanged 
Old  Policy. 

40.  The  risk  class  for  a  New  Policy 
acquired  by  exchange  will  be  the  one 
most  similar  to  the  risk  class  for  the 
exchanged  Old  Policy.  New  evidence  of 
insurability  will  not  be  required  as  a 
condition  of  the  e.xchange. 

41.  No  premium  charges  will  be 
deducted  upon  the  acquisition  of  a  New 
Policy  in  connection  with  an  exchange, 
except  that  a  one-time  S200  charge  for 
the  costs  of  processing  the  exchange 
will  be  imposed.  Applicants  represent 
that  this  charge  will  not  exceed  their 
costs  of  processing  the  exchange. 

42.  No  additional  sales  load  wUl  be 
imposed  at  the  time  of  the  exchange 
The  first-year  Sales  Charge  of  the  New 
Policies  will  apply  only  if  the  Policy 
owner  chooses  to  make  a  policy 
adjustment  that  will  increase  the  base 
premium  of  the  policy.  The  additional 
Sales  Charge  would  not  exceed  44%  of 
the  increase  in  the  base  premium. 

43.  Optional  Additional  Benefits 
attached  to  an  Old  Policy  surrendered  in 
an  exchange  will  carry  over  to  the  New 
Policy  acquired  in  the  exchange  only  if 
that  additional  benefit  (or  a 
substantiallv  equivalent  additional 
benefit)  is  available  under  the  New 
Policies.  Optional  insurance  additional 
benefits  available  under  the  New 
Policies  but  not  the  Old  Policies  may  be 
acquired  at  the  time  of  the  exchange, 
but,  as  noted  above,  may  occasion  the 
need  for  new  evidence  of  insurability. 
Optional  additional  benefits  available 
under  the  Old  Policies  but  not  the  New 
Policies  and  their  related  charges,  if  any. 
will  not  be  carried  over  to  the  New 
Policies 

44.  Loans  under  an  (Md  Policy  must 
be  repaid  in  cash  or  bv  means  of  a 
partial  surrender  (in  the  amount  of  the 
unpaid  loan  and  interest  thereon)  prior 
to  the  exchange.  In  the  event  a  loan  is 
repaid  by  taking  a  partial  surrender,  the 
face  amount  of  the  Old  Policy  will  be 
reduced,  as  with  any  partial  surrender, 
and  the  face  amount  of  the  New  Policy 
received  will  be  the  face  amount  of  the 
Old  Policy  after  that  partial  surrender. 
Any  letters  to  Old  Policy  owners 
describing  the  exchange  offer  will 
include  the  fact  that  loans  must  be 
repaid  prior  to  the  exchange  and 


disclosure  that  repayment  of  a  loan  by 
means  of  a  partial  surrender  could  have 
adverse  tax  (:(msequences  to  the  Old 
Policy  owner.  Minnesota  Life  will  waive 
the  transaction  c:harge  that  would 
otherwise  be  applicable  to  a  partial 
surrender  made  in  connection  with 
acc;epting  the  exchange  offer  and  that  is 
used  solely  to  pay  off  an  outstanding 
loan. 

45.  To  accept  the  exchange  offer,  an 
Old  Policv  owner  must  return  his  or  her 
Old  Policy  (or  else  submit  a  lost  policy 
statement)  and  must  submit  a 
supplemental  application  that  indicates 
how  Policv  values  are  to  be  allocated 
among  the  investment  options  of  the 
New  Policy.  Payments  submitted  with 
the  supplemental  application  requesting 
the  exchange  will  be  assumed  to  be 
pavments  under  the  New  Policy  as  of 
the  date  of  issue  of  the  New  Policy. 

46.  The  suicide  clause  time  period(s). 
incontestability  time  period(s),  and  free 
look  time  period(s)  of  the  Old  Policy 
will  apply  to  the  New  Policy  acquired 
in  an  exchange 

Applicants'  Legal  Analysis 

47.  Section  11  (a)  of  the  Act  makes  it 
unlawful  for  any  registered  open-end 
investment  company,  or  any  principal 
underwriter  for  such  a  company,  to 
make  or  cause  to  be  made  an  offer  to  the 
holder  of  a  security  of  such  company,  or 
of  any  other  open-end  investment 
company,  to  exchange  that  security  for 

a  securilv  in  the  same  or  another  such 
companv  on  any  basis  other  than  the 
relative  net  asset  values  of  the 
respective  securities,  unless  the  terms  of 
the  offer  have  first  been  submitted  to 
and  approved  by  the  Commission  or  are 
in  accordance  with  Commission  rules 
adopted  under  section  1 1 . 

48.  Section  ll(c:)  of  the  Act,  in 
pertinent  part,  requires,  in  effect,  that 
any  offer  of  exchange  of  the  securities  of 
a  registered  unit  investment  trust  for  the 
securities  of  any  other  investment 
company  be  approved  by  the 
Commission  or  satisfv  applicable  rules 
adopted  under  section  11,  regardless  of 
the  basis  of  the  exchange. 

49.  The  Account  is  registered  under 
the  Act  as  a  unit  investment  trust. 
Accordingly,  the  proposed  exchange 
offer  constitutes  an  offer  of  exchange  of 
two  securities,  each  of  which  is  offered 
by  a  registered  unit  investment  trust. 
Thus,  unless  the  terms  of  the  exchange 
offer  are  consistent  with  those  permitted 
by  Commissiim  rule,  Applicants  may 
make  the  proposed  exchange  offer  only 
after  the  Commission  has  approved  the 
terms  of  the  offer  by  an  order  pursuant 
to  section  11(a)  of  the  Act. 

50.  As  noted  by  the  Commission 
when  proposing  Rule  lla-3  under  the 


Act.  the  purpose  of  section  11  of  the  Act 
is  to  prevent  "switching."  the  practice 
of  inducing  security  holders  of  one 
investment  company  to  exchange  their 
securities  for  those  of  a  different 
investment  company  "solely  for  the 
purpose  of  exacting  additional  selling 
charges."  That  type  of  practice  was 
found  by  Congress  to  be  widespread  in 
the  1936's  prior  to  adoption  of  the  Act. 

51.  Section  11(c)  of  tne  Act  requires 
Commission  approval  (by  order  or  by 
rule)  of  any  exchange,  regardless  of  its 
basis,  involving  securities  issued  by  a 
unit  investment  trust,  because  investors 
in  unit  investment  trusts  were  found  by 
Congress  to  be  particularly  vulnerable  to 
switching  operations. 

52.  Applicants  assert  that  the 
legislative  history  of  section  11  makes  it 
clear  that  the  potential  for  harm  to 
investors  perceived  in  switching  was  its 
use  to  extract  additional  sales  charges 
from  those  investors.  Applications 
under  section  11(a)  and  orders  granting 
those  applications  appropriately  have 
focused  on  sales  loads  or  sales  load 
differentials  and  administrative  fees  to 
be  imposed  for  effecting  a  proposed 
exchange  and  have  ignored  other  fees 
and  charges,  such  as  relative  advisory 
fee  charges  of  the  exchanged  and 
acquired  securities. 

53.  Rule  lla-2.  adopted  in  1983 
under  section  11  of  the  Act,  by  its 
express  terms,  provides  blanket 
Commission  approval  of  certain  types  of 
offers  of  exchange  of  one  variable 
annuity  contract  for  another  or  of  one 
variable  life  insurance  contract  for 
another.  However,  there  is  Commission 
language  in  the  release  adopting  Rule 
lla-2  that  suggests  that  the  rule  may 
have  been  intended  to  permit  exchanges 
of  funding  options  within  a  single 
variable  life  insurance  policy  but  not  the 
exchange  of  one  such  policy  for  another. 
Variable  annuity  exchanges  are 
permitted  by  Rule  lla-2  provided  that 
the  only  variance  from  a  relative  net 
asset  value  exchange  is  an 
administrative  fee  disclosed  in  the 
offering  account's  registration  statement 
and  a  sales  load  or  sales  load  differential 
calculated  according  to  methods 
prescribed  in  the  rule.  Variable  life 
insurance  exchanges  may  vary  from 
relative  net  asset  exchanges  only  by 
reason  of  disclosed  administrative  fees; 
no  sales  loads  or  sales  load  differentials 
are  permitted  under  the  rule  for  such 
exchanges.  Applicants  believe  that  the 
exchange  of  the  Old  Policies  for  the 
New  Policies  would  satisfy  Rule  lla-2, 
if  Rule  lla-2  applied. 

54.  Adoption  of  Rule  lla-3.  which 
takes  a  similar  approach  to  that  of  Rule 
lla-2,  represents  the  most  recent 
Commission  action  under  Section  11  of 
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the  Act.  As  with  Rule  lla-2,  the  focus 
of  Rule  lla-3  is  primarily  on  sales  or 
administrative  charges  that  would  be 
incurred  by  investors  for  effecting 
exchanges.  Applicants  assert  that  the 
terms  of  the  proposed  offer  are 
consistent  with  the  Commission's  recent 
substantive  approach  in  Rule  lla-3, 
because  no  additional  sales  charges  will 
be  incurred  as  a  resiilt  of  the  exchange 
and  no  administrative  fees  will  be 
charged  to  effect  the  exchange. 
However,  because  the  investment 
company  involved  in  the  proposed 
exchange  offer  is  a  separate  accoimt  and 
because  it  is  organized  as  a  unit 
investment  trust  rather  than  as  a 
management  investment  company, 
Applicants  may  not  rely  upon  Ride  11a- 
3  despite  the  fact  that  their  proposal 
woidd  satisfy  its  substantive  provisions. 

55.  Applicants  assert  that  tne  terms  of 
the  proposed  exchange  offer  do  not 
present  the  abuses  against  which 
Section  11  was  intended  to  protect.  No 
additional  sales  load  will  be  imposed  at 
the  time  of  exchange.  No  charge  will  be 
imposed  at  that  time,  other  than  a  $200 
exchange  fee  to  reimburse  Minnesota 
Life  for  all  or  a  portion  of  its 
administrative  costs  associated  with  the 
exchange.  No  new  evidence  of 
insurability  will  be  required  for  the 
exchasuee. 

56.  T^e  policy  value  and  death  benefit 
of  a  New  Policy  acquired  in  the 
proposed  exchange  will  be  precisely  the 
same  inunediately  after  the  exchange  as 
that  of  the  Old  Policy  exchanged 
immediately  prior  to  the  exchange. 
Accordingly,  the  exchanges,  in  effect, 
will  be  relative  net  asset  value 
exchanges  that  would  be  permitted 
under  Section  11(a)  if  the  Accoimt  were 
registered  as  a  management  investment 
company  rather  than  as  a  unit 
investment  trust. 

57.  Policy  owners  will  receive 
sufficient  information  to  determine 
which  Policy  is  best  for  them. 

Conclusion 

For  the  reasons  siunmarized  above. 
Applicants  represent  that  the  Exchange 
Offer  is  consistent  with  the  protections 
provided  by  Section  11  of  the  Act  and 
does  not  involve  any  of  the  switching 
abuses  that  led  to  the  adoption  of 
Section  11.  Permitting  Policy  owners  to 
evaluate  the  relative  merits  of  the  Old 
and  New  Policies  and  to  select  the  one 
that  best  suits  their  circumstances  and 
preferences  fosters  competition  and  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Approval  of 
the  terms  of  the  Exchange  Offer  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 


fairly  intended  by  the  policies  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
the  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-26154  Filed  10-11-02;  8:45  am] 
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Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  October  14,  2002:  an  Open 
Meeting  will  be  held  on  Wednesday, 
October  16,  2002  at  10  a.m.,  and  a 
Closed  Meeting  will  be  held  on 
Thursday,  October  17,  2002,  at  10  a.m. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday, 
October  16,  2002  will  be: 

1,  The  Commission  will  consider 
pubhcation  of  acknowledgements  of 
receipt  of  Forms  1-N  from  the  Chicago 
Mercantile  Exchange  Inc.,  OneChicago, 
LLC  and  Nasdaq  LIFFE  Markets,  LLC  to 
trade  security  futures. 

The  Conunission  will  also  consider 
whether  to  delegate  authority  to  the 
Director  of  the  Division  of  Market 
Regulation  to  publish  in  the  Federal 
Register  acknowledgements  of  receipt  of 
Forms  1-N  filed  pursuant  to  Section 
6(g)  of  the  Securities  Exchange  Act  of 
1934. 

2.  The  Commission  will  consider 
whether  to  propose  rules  relating  to 
Sections  404,  406  and  407  of  the 
Sarbanes-Oxley  Act  of  2002.  The 
proposed  rules  would  require 
companies  to  include  in  dieir  Exchange 
Act  filings:  (1)  an  annual  internal 
control  report.  (2)  disclosure  regarding 
whether  a  company  has  adopted  a  code 
of  ethics  that  applies  to  certain  senior 
officers,  and  (3)  disclosure  regarding 


whether  a  company  has  a  financial 
expert  on  its  audit  committee. 

3,  The  Commission  will  consider 
whether  to  propose  amendments  to 
implement  Section  303  of  the  Sarbanes- 
Oxley  Act  of  2002.  Section  303(a) 
prohibits  an  issuer's  officers,  directors, 
and  persons  acting  under  the  direction 
of  an  officer  or  director,  from  taking  any 
action  to  fraudulently  influence,  coerce, 
manipulate  or  mislead  the  auditor  of  the 
issuer's  financial  statements  for  the 
purpose  of  rendering  those  financial 
statements  materially  misleading. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday, 
October  17,  2002  will  be: 

Formal  orders  of  investigation; 
Institution  and  settlement  of  injunctive 

actions;  and 
Institution  and  settlement  of 

administrative  proceedings  of  an 
enforcement  nature. 
At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  October  9,  2002. 
Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  02-26221  Filed  10-9-02;  4:34  pm] 

BILLING  CODE  S010-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CtTATION  OF  PREVIOUS 

ANNOUNCEMENT:  [67  FR  62997.  October 

9,  2002.1 

STATUS:  Closed  Meeting. 

PUkCE:  450  FifUi  Street.  NW.. 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Thursday,  October  10.  2002  at 

2:30  p.m. 

CHANGE  IN  THE  MEETING:  Additional  Item. 

The  following  item  has  been  added  to 
the  Closed  Meeting  scheduled  for 
Thursday,  October  10,  2002  at  2:30  p.m.: 
regidatory  matter. 

Commissioner  Goldschmid,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  rneeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
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or  postponed,  please  contact.  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  10.  2002. 
Margaret  H.  McFarland. 

Deputy  Secretary- 

[FR  Doc  02-26267  Filed  10-10-02:  11:33 

am] 

BHJJNG  CODE  S010-01-P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46618;  File  No.  SR-Amex- 
2002-79] 

Self-Regulatory  Organizations;  Notice 
of  Rilng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  American 
Stock  Exchange  LLC  To  Extend  a 
Suspension  of  Transaction  Charges 
for  Certain  Exchange  Traded  Funds 

Octobers,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on 
September  27,  2002,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  October  2,  2002,  the  Amex  amended 
the  proposed  rule  change. '  The 
Exchange  filed  the  proposal  pursuant  to 
Section  t9(b)(3)(A)  of  the  Act,*  and  Rule 
19b— 4(f)(6)  thereunder,"*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission."  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
October  31,  2002.  the  suspension  of 
Amex  transaction  charges  for  the 


'  15  use  78s(b)(l) 

M7CFR240  19b-4 

'See  September  30.  2002  letter  from  (rtjraldine  M 
Brindisi.  Vice  President  and  Corporate  Secretary. 
Amex,  to  Nancy  Sanow.  Assistant  Director,  Division 
of  Market  Regulation.  Commission,  and  attachments 
(■'.\mendment  No   1).  Amendment  No   1 
completely  replaces  and  supersedes  the  original 
filing.  The  Commission  considers  the  60-day 
abrogation  period  to  have  commenced  on  October 
2,  2002.  the  date  the  Amex  filed  Amendment  No 
1 

M5USC.  78s(b)(3)(A). 

M7CFR240  19b-4(n(6) 

»  The  Exchange  asked  the  Commission  to  waive 
the  5-day  pre-filing  notice  requirement  and  the  30- 
day  operative  delay  See  Rule  19b-*(fl(6)(iii)  17 
CFR  240.19b-4(n(6)(iii) 


Lehman  1-3  year  Treasiuy  Bond  Fund; 
iShares  Lehman  7-10  year  Treasury 
Bond  Fund;  Lehman  20-»-  year  Treasiuy 
Bond  Fund;  and  iShares  GS  $  InvesTop 
Corporate  Bond  Fund  for  specialist, 
Registered  Trader,  and  broker-dealer 
orders.  The  text  of  the  proposed  rule 
change  is  available  at  the  Amex  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Pitrpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  has  suspended  transaction 
charges  for  transactions  in  the  iShares 
Lehman  1-3  year  Treasury  Bond  Fund 
(Symbol:  SHY);  iShares  Lehman  7-10 
year  Treasury  Bond  Fund  (Symbol:  lEF); 
iShares  Lehman  20-t-  year  Treasury  Bond 
Fund  (Symbol;  TLT);  and  iShares  GS  $ 
InvesTop  Corporate  Bond  Fund 
(Symbol:  LQD)("Funds")  (collectively, 
"Securities")  for  (1)  customer  orders 
and  (2)  until  September  30,  2002, 
specialist,  Registered  Trader,  and 
broker-dealer  orders.''  With  this 
proposed  rule  change,  the  Amex  is 
extending  until  October  31,  2002,  the 
suspension  of  transaction  charges  for 
specialist.  Registered  Trader,  and 
broker-dealer  orders.  No  other  changes 
are  proposed  with  this  filing,  and  this 
filing  has  no  bearing  on  the  suspension 
of  transaction  charges  as  they  pertain  to 
customer  orders. 

The  Exchange  believes  a  suspension 
of  fees  for  the  Securities  is  appropriate 
to  enhance  the  competitiveness  of 
executions  in  the  Securities  on  the 
Amex.  The  Exchange  will  reassess  the 
fee  suspension  as  appropriate,  and  will 
file  any  modification  to  the  fee 
suspension  with  the  Commission. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 


of  the  Act  8  in  general,  and  furthers  the 
objectives  of  Section  6(b)(4)  ^  in 
particular  in  that  it  is  intended  to  assure 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  the 
Amex's  members  and  issuers  and  other 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
biu'den  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
fi-om  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  ^o  and  Rule  19b-4{f)(6) 
thereunder. '  ^  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay.  The  Commission 
believes  waiving  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Waiver  of  the  notice 
requirement  and  acceleration  of  the 
operative  date  will  permit  the  Amex  to 
suspend  these  fees  immediately.  For 
these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Conmiission.'^ 


'  See  Securities  Exchange  Act  Release  No  46486 
(September  10.  2002).  67  FR  (September  17, 
2002 )( SR-Ainex-2002-7 1 ). 


'15U.S.C.  78fn)). 

»15U.S.C.  78f(b)(4). 

>oi5U.S.C.  78s(b)(3)(A). 

"  IT'CFR  240.19b-4(f)(6). 

'^  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposd  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Sti«et,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refsr  to  file  number 
SR-Amex-2002-79  and  should  be 
submitted  by  November  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-26156  Filed  10-11-02;  8:45  am] 
BILLING  CODE  W10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46610;  File  No.  SR-Amex- 
2002-72] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  ProfMsed  Rule  Change  by  the 
American  Stock  Exchange  LLC  To 
Extend  the  eQPriortty  Pilot  Until 
October  11, 2002 

October  7,  2002. 

Piursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on 
September  13,  2002,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  Amex.  Amex  has 
designed  the  proposed  rule  change  as 


"non-controversial"  under  Rule  19b- 
4(f)(6), 3  thus  rendering  it  immediately 
effective.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  chemge  from  interested 
persons. 

L  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  October  11,  2002,  Commentary 
.03  to  Amex  Rule  126  to  continue  a  pilot 
program  for  processing  electronically 
transmitted  orders  for  the  common  stock 
of  business  corporations  admitted  to 
dealings  on  the  Exchange 
("eQPrioritys"'").  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary  of  the  Exchange 
and  from  the  Commission's  Public 
Reference  Room. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change,  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Amex  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  12,  2000,  the 
Commission  approved  Amex's 
eQPriority  initiative  on  a  six-month 
pilot  basis.''  The  pilot  program  was 
extended  for  six-month  periods  in  each 
of  March  2001, ^  August  2001, ^^  and 
March  2002.^  Amex  now  seeks  to 
extend  the  pilot  through  October  11, 
2002. 

eQPriority  is  intended  to  encourage 
persons  to  route  marketable  electronic 
orders  to  the  Exchange  by  assuring  them 
that  orders  sent  to  the  specialist 
electronically  will  be  filled  either:  (i)  At 
the  Amex  Published  Quote  ("APQ")  up 


efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"17  CFR  200.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 


3  17CFR240.19b-4(f)(6). 

<  See  Securities  Exchange  Act  Release  No.  43284 
(September  12.  2000).  65  FR  57410  (September  22. 
2000). 

5  See  Securities  Exchange  Act  Release  No.  44049 
(March  7.  2001),  66  FR  14947  (March  14.  2001). 

"See  Securities  Exchange  Act  Release  No.  44702 
(August  15,  2001).  66  FR  43925  (August  21.  2001). 

'  See  Securities  Exchange  Act  Release  No.  45536 
(March  11.  2002),  67  FR  12065  (March  18,  2002). 


to  the  displayed  size  at  the  time  the 
order  is  announced,  or  (ii)  at  an 
improved  price. ^  Amex  believes  that  the 
program  provides  orders  for  stocks  sent 
to  the  floor  electronically  with  the 
optimal  combination  of  speed,  certainty 
of  execution,  and  price  improvement 
opportunities.  eQPriority  applies  only  to 
orders  for  common  stock  admitted  to 
dealings;  it  is  not  available  for  orders  for 
options.  Exchange  Traded  Funds,  or 
other  Amex-listed  securities.  It  also  does 
not  apply  to  openings  and  reopenings 
and  to  block  trades  executed  at  a  "clean- 
up" price  pursuant  to  Amex  Rule  155. 

eQPriority  works  in  the  following 
manner.  Once  the  specialist  announces 
the  electronic  order,  members  may  not 
withdraw  or  modify  bids  and  offers 
incorporated  into  the  APQ  on  the 
opposite  side  of  the  market  from  the 
incoming  order  except  to  provide  price 
improvement.  When  an  eQPriority  order 
is  executed  in  part  at  an  improved  price, 
the  remainder  of  the  order  is  executed 
at  the  APQ  up  to  the  number  of  shares 
then  available  (i.e.,  the  size  of  the  APQ 
at  the  time  the  order  was  announced, 
less  any  shares  that  provided  price 
improvement).  The  eQPriority  order 
does  not  have  to  match  with  any  other 
trading  interest  on  the  same  side  of  the 
market.  In  the  event  that  an  eQPriority 
order  is  larger  than  the  APQ  at  the  time 
the  order  is  announced,  the  order  is 
filled  up  to  the  size  of  the  APQ 
according  to  the  eQPriority  procedures, 
and  the  unexecuted  balance  is  filled 
according  to  the  Exchange's  customary 
auction  market  processes. 

The  purpose  of  eQPriority  is  to 
provide  incoming  electronic  orders  with 
an  execution  at  the  displayed  offer  (or 
lower)  in  the  case  of  an  electronic  buy 
order,  or  at  the  displayed  bid  (or  higher) 
in  the  case  of  an  electronic  sell  order. 
eQPriority  is  not  intended  to  allow  an 
incoming  electronic  order  to  obtain 
priority  over  orders  that  already  have 
established  priority  in  the  market.  Thus, 
an  eQPriority  order  does  not  have 
priority  over  bids  and  offers  that  were 
announced  prior  to  the  time  that  the 
eQPriority  order  is  represented.  This 
arises  only  in  situations  where  the 
market  is  quoted  at  the  minimum 
fractional  variation  and  is  best 


*  Amex  records  both  the  time  and  the  quoted 
market  at  the  time  the  electronic  orders  are  received 
by  the  specialists  limit  order  book  The  Exchange 
has  an  exception  report  that  identifies  situdtions 
where  an  electronic  limit  order  is  executed  at  a 
price  that  is  inferior  to  the  quoted  market  at  the 
time  that  it  is  received  by  the  limit  order  book. 
Amex  has  represented  that  the  Exchange's 
regulatory  staff  reviews  any  situation  identified  by 
this  exception  report  to  determine  if  the  specialist's 
actions  were  consistent  with  the  Cx)mmission's 
Firm  Quote  Rule.  17  CFR  240.11.^cl-l.  and  the 
Exchange's  eQPriority  rule. 
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illustrated  bv  an  example  provided  by 
the  Exchange: 

Assume  the  market  is  quoted  20.00  to 
20.01.  5.000  X  5.000,  and  the  bid  represents 
a  limit  order  on  the  book.  Further  assume 
that  the  specialist  announces  an  eQPriority 
order  to  buv  1.000  and  that  a  broker  in  the 
crowd  IS  willing  to  sell  1.000  at  20.00.  In  this 
example,  the  limit  order  to  buy  on  the  book 
had  established  a  bid  of  20.00  prior  to  the 
representation  of  the  eQPriority  order.  The 
booked  limit  order,  consequently,  would  buv 
the  1,000  shares  sold  by  the  broker  at  20.00, 
and  the  eQPriority  order  would  be  filled  at 
20.01 

2.  Statutor\-  Basis 

Amex  believes  that  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 
the  Act "  in  general  and  furthers  the 
objectives  of  section  6(b)(5)  '"in 
particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices:  to  promote  just  and 
equitable  principles  of  trade:  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system:  and,  in 
general,  to  protect  investors  and  the 
public  interest  Amex  also  believes  that 
the  proposed  rule  change  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  and  dealers. 

B  Self-Regulatory-  Organization  s 
Statement  on  Burden  on  Competition 

Amex  has  stated  that  the  proposed 
rule  change  would  impose  no  burden  on 
competition. 

C  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  CJthers 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Amex  has  stated  that,  because  the 
proposed  rule  change  does  not  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  interest:  (ii) 
impose  any  significant  burden  on 
competition:  and  (lii)  become  operative 
for  30  days  from  the  date  on  which  it 
was  filed  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  tht; 
public  interest),  it  has  become  effKc:tivt' 
pursuant  to  section  19(b)(3)(A)  of  the 
Act ' '  and  Rule  19b-4(f]l6) 
thereunder. '- 


Amex  has  requested  that  the 
tkimmission  waive  the  30-day  pre- 
operative period  under  Rule  19b- 
4(f)(6)(iii).  Under  that  rule,  the 
t.ommission  may  designate  that  the  rule 
will  become  effective  in  less  than  30 
days  if  such  action  is  consistent  with 
the  protection  of  investors  and  the 
public  interest.' '  Acceleration  of  the 
operative  date  will  allow  the  pilot 
program  to  continue  without  disruption 
to  market  participants.  Therefore,  the 
Commission  finds  that  waiving  the  30- 
dav  pre-operative  period  meets  these 
criteria,  and  the  proposed  rule  change 
may  become  operative  immediately.''' 

Rule  19b-4(t)(6)  also  requires  the  self- 
regulatory  organization  to  provide  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change  at  least 
five  business  days  before  doing  so  (or 
such  shorter  time  as  designated  by  the 
Commission).  Amex  also  has  requested 
that  the  Commission  waive  this  five-day 
pre-filing  requirement.  The  Commission 
hereby  waives  the  five-day  pre-filing 
period. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
t:hange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissicm's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-72  and  should  be 
submitted  by  November  5.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'^ 
Margaret  H.  McFarland. 

Deputy  Secretary- 

[FR  Doc.  02-26157  Filed  10-1 1-02;  8:45  am] 

BILUNG  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46619;  File  No.  SR-BSE- 
2002-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  The 
Boston  Stock  Exchange,  inc.  To 
Amend  Its  Transaction  Fee  Schedule 
To  Revise  the  Monthly  Transaction 
Related  Revenue  It  Must  Generate 
Before  Sharing  Excess  Revenue  With 
Eligible  Firms 

October  8.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b^  thereunder,^ 
notice  is  hereby  given  that  on 
September  27.  2002,  the  Boston  Stock 
Exchange,  Incorporated  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  has  designated  this  proposal 
as  one  establishing  or  changing  a  due, 
fee.  or  other  charge  imposed  by  the  BSE 
under  Section  19(b)(3)(A)(ii)  of  the  Act,' 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  amend  its 
Transaction  Fee  Schedule  to  revise  the 
monthly  transaction  related  revenue  the 
BSE  must  generate  before  it  shares 
excess  revenue  with  eligible  firms.  The 
text  of  the  proposed  rule  change  is 
available  at  the  BSE  and  at  the 
Commission. 


"  15  I  ..S.i:   78flb) 
"•ISL.S.C.  78f(b)(5) 
"  15  U.S.C.  78s(blt3)lAI 
>-17  CFR  240  19b-^[(f)(6). 


"  Sfe  id 

'■•For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  tkimmission  has 
considered  the  proposed  rule  s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(n. 


■'17CFK  2()0;iO-3(a)(12) 
'  15  U.SC.  78s(b|(l|. 
M7CFR24().19b-4 
♦15  U.S.C.  78s(b)(3)l.M|iil. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Propftsed  Rule 
Qiange 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  conmients  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Revenue  Sharing 
Program  that  is  currently  part  of  the 
BSE's  Transaction  Fee  Schedule. 
Ciurently,  the  mininnim  amount  of 
monthly  transaction  related  revenue  the 
BSE  must  generate  before  it  shares 
excess  revenue  with  eligible  member 
firms  is  $1,700,000.  The  BSE  proposes 
to  revise  this  amount  to  $1,900,000,  to 
meet  the  budgeted  costs  of  operating  the 
Exchange  in  the  upcoming  fiscal  year.'* 

The  &cchange  is  seeking  to  amend 
only  its  existing  revenue  sharing 
program,  and  only  in  the  area  of  the 
amount  of  revenue  the  Exchange  must 
generate  before  sharing  excess  revenue. 
No  changes  are  being  sought  to  the 
fundamental  structure  of  the  existing 
program. 


*  The  Exchange  notes  that  tliis  revision  would 
apply  to  the  Transaction  Fee  Schedule  currently  in 
place  for  the  BSE.  On  September  11,  2002,  the 
Commission  approved  a  proposed  rule  change  that 
amended  the  BSE's  Floor  Operations  and 
Transactions  Fees  Schedules.  See  Securities 
Exchange  Act  Release  No.  46488  (September  11, 
2002),  (SR-BSE-2002-11).  Normally,  such  changes 
are  sought  to  run  concurrent  with  the  BSE's  fiscal 
year,  which  begins  on  October  1.  However,  as  part 
of  the  changes  to  its  overall  fee  structure,  the  BSE 
sought  to  replace  its  current  revenue  sharing 
program  with  two  new  programs.  The  amendments 
to  the  BSE's  revenue  sharing  program  were  the 
subject  of  a  s^arate,  but  related,  rule  proposal, 
which  has  lieen  published  for  notice  and  public 
comment.  See  Securities  Exchange  Act  Release  No. 
46496  (September  19,  2002),  (SR-BSE-2002-10).  In 
seeking  the  changes  to  its  Transaction  Fee  Schedule 
sought  in  SR-BSE-2002-11,  which  have  t)een 
approved  by  the  Commission,  the  Exchange  stated 
that  it  would  implement  such  changes  only  upon 
approval  of  its  new  revenue  sharing  programs, 
which  w«>re  the  basis  of  SR-BSE-2002-10.  Since 
SR-BSE-2002-'10  is  still  pending  with  the 
Commission,  the  BSE  will  not  amend  its 
Transaction  Fee  Schedule  on  Octol)er  1,  2002.  Thus, 
the  existing  Transaction  Fee  Schedule  (the  one  that 
was  operative  for  the  BSE's  fiscal  year  that  ends  on 
Septeml>er  30,  2002)  will  remain  in  effect,  until 
such  time  as  it  is  amended  in  response  to 
Commission  action  on  SR-BSE-2002-10. 


The  BSE  is  seeking  to  make  this 
change  operative  only  until  the 
Commission  acts  on  SR-BSE-2002-10. 
Upon  such  Commission  action,  the  BSE 
will  either  implement  the  proposed 
revenue  sharing  program  detailed  in 
SR-BSE-2002-10,  and  the 
accompanying  changes  to  the 
Transaction  Fee  Schedule  that  have 
been  approved  in  SR-BSE-2002-11,  or 
reevaluate  its  revenue  sharing  program 
and  accompanying  fee  schedule. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,5  in  general,  and  furthers 
the  objectives  of  Section  6(b)(4)  of  the 
Act,^  in  particular,  in  that  the  proposed 
rule  change  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  the  BSE's 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  EfiGectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pvirsuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,^  because  it  involves  a  due, 
fee,  or  other  charge.  At  any  time  within 
60  df^^s  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rale  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  ;n 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  2  should  refer  to  file 
number  SR-BSE-2002-17.  and  should 
be  submitted  by  November  5.  2002 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-26153  Filed  10-11-02;  8:45  am) 

BILUftG  CODE  8010-01-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^-46607;  File  No.  SR-CBOE- 
2002-51] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effecth^enees 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  ttie 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  a  Safe  Harbor 
From  the  UntHindling  Rule 

October  7.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-^  ^  thereunder, 
notice  is  hereby  given  that  on 
September  6,  2002,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  On  September 
27,  2002,  CBOE  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change. '  The  Commission 


5  15  U.S.C.  78fth). 

6  15  U.S.C.  78f(b)(4). 

M5  U.S.C.  78s(b)(3)(A)(ii). 
» 17  CFR  240.19b-4(f)(2). 


9  17CFR200.30-3(aKl2). 
'15  U.S.C.  78s(bKl). 

2  217CFR240.19b-4. 

3  Amendment  No.  1  revised  the  text  of  the 
proposed  rule  change  to  clarifv'  that  the  safe-harbor 
from  the  unbundhng  rule  applies  to  orders  entered 
outside  of  any  15-second  period.  See  letter  from 
Steve  Youhn,  Legal  Division,  CBOE,  to  Nancy 
Sanow.  Assistant  Director.  Division  of  Market 
Regulation,  Commission,  dated  Septemlier  26.  2002. 
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is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  seeks  to  adopt  a  safe- 
harbor  provision  from  its  unbundling 
rule.  Rule  6.8(c)(vii).  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
deletions  are  in  brackets;  proposed  new 
language  is  italicized 


Rule  6.8    RAES  Operations 

(a)-(b)  No  change. 

(c)(iHvi)  No  change. 

(c)(vii)  For  purposes  of  determining 
whether  an  order  meets  the  maximum 
size  requirement  set  forth  in  sub- 
paragraph (c)(v).  a  customer's  order 
cannot  be  split  up  (i.e..  unbundled)  such 
that  its  parts  are  eligible  for  entry  into 
RAES.  Orders  entered  in  compliance 
with  CBOE  Rule  6.8(el(iii)  (i.e.,  outside 
of  any  15-second  period}  will  not  be 
considered  to  have  been  unbundled. 

(d)  No  change. 

(e)(iHii)  No  change. 

(e)(iii)  Neither  enter  nor  permit  the 
entry  of  multiple  orders  on  the  same 
side  of  the  market  in  [a  call  class  and/ 
or  a  put  class  for  the  samel  an  option 
issue  within  any  15-second  period  for 
an  account  or  accounts  of  the  same 
beneficial  owner. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory-  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

CBOE  Rule  6.8(c)(vii)  states  "for 
purposes  of  determining  whether  an 
order  meets  the  maximum  [RAES]  size 
requirement,  a  customer's  order  cannot 
be  split  up  such  that  its  parts  are  eligible 
for  entry  into  RAES."  This 
"unbundling"  provision  is  designed  to 
prevent  customers  from  splitting  up 
non-RAES  eligible  orders  into  smaller 


RAES-eligible  orders.  Additionally. 
CBOE  Rule  6.8(e)(iii)  requires  order- 
entry  firms  to  prevent  the  entry  of 
multiple  orders  in  a  call  class  and/ or 
put  class  for  the  same  option  issue 
within  any  15-second  period  for  an 
account  or  accounts  of  the  same 
beneficial  owner.  This  "15-second"  rule 
essentially  prevents  users  from  sending 
through  RAJES  multiple  orders  in  the 
same  class  within  any  15-second  period. 

The  purpose  of  this  rule  filing  is  to 
amend  Rule  6.8(c)(vii)  to  create  a  "safe 
harbor"  from  the  unbundling  provision 
by  referencing  the  15-second  rule.''  In 
this  respect,  customers  will  not  be 
deemed  to  have  unbundled  an  order 
provided  they  comply  with  the  15- 
second  rule  [i.e..  they  do  not  enter 
multiple  orders  within  15  seconds  of 
each  other). ^  Orders  entered  in 
compliance  with  the  15-second  rule  will 
not  be  deemed  to  have  been  unbundled. 
The  Exchange  believes  the  proposed 
rule  change  will  provide  more  certainty 
to  order-entry  firms  and  customers  alike 
by  creating  an  objective,  bright-line  test 
as  to  activity  that  does  not  constitute 
unbundling.*^  Previously,  a  customer 
could  enter  orders  more  than  IS' seconds 
apart  in  the  same  class;  however,  the 
order  entry  firm  might  not  be  able  to 
determine  if  the  orders  had  been 
unbundled.  This  rule  change  will 
eliminate  the  need  to  make  this 
determination.  The  Exchange  represents 
that  this  proposed  rule  change  is 


'  CWIE  has  represented  that  this  proposed  rule 
I  hange  supersedes  the  effectiveness  of  its 
Regulatory  Circular  00-27  and  that  it  will  advise  its 
members  accordmglv.  Telephone  conversation 
between  Nancy  Sanow,  Assistant  Director.  Division 
of  Market  Regulation.  Commission  and  Steve 
Vouhn,  Legal  Division.  CBOE.  October  4.  2002 

•  Under  Rule  6.8(e)(iii).  if  two  orders  on  the  same 
side  of  the  market  are  entered  exactly  15  seconds 
apart,  entry  of  the  second  order  would  violate  the 
nile  and  the  safe-harbor  would  nof  be  available. 
However,  if  the  two  orders  are  entered  more  than 
15  seconds  apart,  entry  of  the  second  order  would 
not  violate  the  rule  and  the  safe-harbor  would  be 
available  For  example,  if  the  first  order  is  entered 
at  1 1  0000  a  m  and  the  second  order  is  entered  at 
11:00  15  am.,  entry  of  the  second  order  would 
violate  the  rule  However,  if  the  first  order  is 
entered  at  1 1  00:00  am  and  the  second  order  is 
entered  at  11  00  16  a.m..  entry  of  the  second  order 
would  not  violate  the  rule  Telephone  conversation 
between  .Steve  Youhn.  Legal  Division.  CBOE  and 
CKirdon  Fuller.  Counsel  to  the  Assistant  Director. 
Division  of  Market  Regulation.  Commission 
(September  25.  2002|.  Amendment  No.  1  clarifies 
this  point. 

"The  Exchange  notes  that  the  15-second  rule 
speaks  to  member  firms  (j.e  .  "Order  Entry  Firms 
shall  '    '   '  neither  enter  nor  permit  the  entry  of 
multiple  orders  '    *    *  within  any  15-second  period 
•    •    ■")  As  such,  disciplinary  action  for  violations 
is  against  the  Order  Entry  Firm  that  allows  the 
orders  to  be  transmitted  and  NOT  against  the 
customer  that  submitted  the  orders.  In  this  regard, 
member  firms  have  an  obligation  to  have  reasonable 
procedures  in  place  to  ensure  that  the  rule  is 
complied  with. 


virtually  identical  to  existing  Pacific 
Exchange  Rule  6.87(d)(2). 

The  Exchange  also  proposes  to  restrict 
applicability  of  the  15-second  rule  by 
clarifying  that  it  will  only  apply  to 
orders  on  the  same  side  of  the  market 
in  a  particular  class.  Currently,  the  rule 
applies  to  orders  on  either  side  of  the 
market,  which  would  prevent  a 
customer  from  submitting  two  orders  on 
opposite  sides  of  the  market  within  15 
seconds.  The  Exchange  represents  that 
this  interpretation  may  hinder  the 
ability  of  investors  to  engage  in 
legitimate  trading  strategies  through 
RAES  (e.g.,  legging  into  a  spread).  The 
changes  proposed  to  Rule  6.8(e)(iii)  will 
now  allow  customers  to  send  in  orders 
on  the  opposite  side  of  the  market 
within  15  seconds  without  violating  the 
rule. 

2.  Statutory  Basis 

This  proposal  provides  a  safe  harbor 
from  the  unbundling  rule  by  creating  an 
objective  test,  which  the  Exchange 
believes  will  aid  customers  and  firms 
alike  in  determining  what  constitutes 
unbundling.  The  proposal  also  limits 
applicability  of  the  15-second  rule  by 
clarifying  that  it  will  apply  only  to 
orders  submitted  on  the  same  side  of  the 
market  within  a  particular  class. 
Accordingly,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
under  the  Act  applicable  to  a  national 
securities  exchange  and.  in  particular, 
the  requirements  of  Section  6(b)  of  the 
Act.  Specifically,  the  Exchange  believes 
the  proposed  rule  change  is  consistent 
with  the  Section  6Cb)(5)  ^  requirements 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and, 
in  general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


'  15  U.S.C.  78(0(b)(5). 
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m.  Date  of  EfiecdvoMSB  of  the 
Proposed  Rule  Cliange  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  after  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest;  provided  that  the  self- 
regulatory  organization  has  given  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the 
Commission,  the  proposed  rule  change  ^ 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^  and  Rule 
19b-4{f)(6)i°  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  vdll  be 
available  for  inspection  and  copying  at 


»  As  required  under  Rule  19b-4(f)(6)(iii).  the 
Exchange  provided  the  Commission  with  written 
notice  of  its  intent  to  tile  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  period  as  designated  by  the 
Commission. 

8  15  U.S.C.  78s(bK3)(A). 

lo  17  CFR  240.19b-4(f)(6). 

"  See  Section  19(b)(3)(C)  of  the  Act.  15  U.S.C. 
78(b)(3)(C). 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange,  All 
submissions  should  refer  to  the  File  No. 
SR-CBOE-2002-51  and  should  be 
submitted  by  November  5.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H,  McFarland. 
Deputy  Secretary. 
[FR  Doc.  02-26059  Filed  10-11-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46616;  File  No.  SR-CHX- 
2002-33] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectiveness 
of  Profxwed  Rule  Change  by  The 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Execution  of  Limit  Orders 
Following  Exempted  ITS  Trade- 
Through 

October  8.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
3,  2002,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  D  and  III  below,  which  Items 
have  been  substantively  prepared  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend,  for 
a  period  of  30  days,  an  existing  pilot 
rule  change  that  amends  certain 
provisions  of  CHX  Article  XX,  Rule  37. 
which  governs,  among  other  things, 
execution  of  limit  orders  in  a  CHX 
specialist's  book  follov«ng  a  trade- 
through  in  the  primary  market. 
Specifically,  the  CHX  seeks  to  render 
voluntary  a  CHX  specialist's  obligation 
to  fill  limit  orders  in  the  specialist's 
book  following  a  primary  market  trade- 
through,  if  such  trade-through 
constitutes  an  Exempted  Trade-Through 
(as  defined  below).  The  text  of  the 
proposed  rule  change,  which  would  be 


in  effect  for  a  pilot  period  of  30  days, 
is  available  at  the  Commission  and  at 
the  CHX. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  28,  2002,  the  Commission 
issued  an  order  granting  a  de  minimis 
exemption  (the  "Exemption")  for 
transactions  in  certain  exchange-traded 
funds  ("ETFs")  from  the  trade-through 
provisions  of  the  Intermarket  Trading 
System  ("ITS")  Plan.^  The  Exemption 
was  proposed  by  Commission  staff  to 
permit  rapid  execution  of  orders  in 
certain  ETFs  at  prices  that  may  trade 
through  the  quotations  of  other  markets, 
including  the  NBBO  price.  Because 
Exempted  Trade-Throughs  will,  by 
definition,  be  exempt  from  ITS 
restrictions,  a  market  participant  that 
reports  execution  of  an  Exempted 
Trade-Through  will  not  be  required  to 
satisfy  an  administrative  request  from 
any  ITS  participant  for  satisfaction 
following  the  Exempted  Trade- 
Through.* 

Article  XX.  Rules  37(a)(3)  and  37(b)(6) 
of  the  CHX  Rules,  which  govern 
execution  of  limit  orders  in  a  CHX 
specialist's  book,  provide  for  execution 


'2  17CFRZ0O.3O-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


'  See  Securities  Exchange  Act  Release  No.  46428. 
67  FR  56607  (September  4.  2002).  At  present,  the 
Exemption  extends  to  transactions  in  three 
designated  ETFs— the  .Nasdaq-100  Index  COOQ"). 
the  Dow  Jones  Industrial  Average  ("DIAMONDs") 
and  the  Standard  &  Poors  500  Index  CSPDRs"}— 
when  the  transactions  are  "executed  at  a  price  that 
is  no  more  than  three  cents  lower  than  the  highest 
bid  displayed  in  CQS  and  no  more  than  three  cents 
higher  than  the  lowest  offer  displayed  in  CQS" 
(each,  an  "Exempted  Trade-Through").  The 
Exemption  is  effective  as  of  September  4.  2002. 

*  Under  current  ITS  rules  and  practice,  if  an  US 
participant  trades  through  the  quotation  of  another 
ITS  participant,  thereby  violating  the  ITS  trade- 
through  prohibition,  the  non-violating  participant  is 
entitled  to  send  an  administrative  message  noting 
the  trade-through  and  the  violating  participant  is 
required  to  respond  with  a  commitment  to  trade  at 
the  price  and  size  quoted  by  the  non-violatiag 
participant. 
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of  such  orders  at  the  limit  price  when 
certain  conditions  occur  in  the  primary- 
market.  Specifically,  these  provisions 
obligate  a  CHX  specialist  to  fill  limit 
orders  in  his  book  if  there  is  a  trade- 
through  of  the  limit  price  in  the  primary 
market.  These  rule  provisions  were 
enacted  as  a  means  of  attracting  order 
flow  to  the  CHX  by  guaranteeing  that  a 
limit  order  resident  in  a  CHX 
specialist's  book  would  receive  a  fill  if 
the  primary  market  traded  through  the 
limit  price.  The  CHX  specialist  is 
willing  to  provide  this  "trade-through 
protection  "  to  its  customer  limit  orders 
because  the  CHX  specialist  can  seek 
relief  via  ITS  in  the  event  of  a  trade- 
through. 

Now  that  the  Exemption  has  become 
effective,  however,  certain  primary 
market  trade-throughs  in  ETFs  that  will 
trigger  a  CHX  specialist's  obligation  to 
provide  trade-through  protection  will 
now  constitute  Exempt  Trade-Throughs, 
and  will  leave  the  CHX  specialist 
without  recourse  to  seek  satisfaction 
from  the  primary  market.  While  the 
CHX  believes  that  certain  CHX 
specicdists  may  still  wish  to  provide 
trade-through  protection  to  their  limit 
orders  for  business  and  marketing 
reasons,  the  CHX  believes  that  trade- 
through  protection  should  no  longer  be 
mandated  in  the  case  of  Exempted 
Trade-Throughs.  The  proposed  rule 
change  would  permit,  but  would  not 
require,  a  CHX  specialist  firm  to  fill 
limit  orders  in  his  book  when  an 
Exempted  Trade-Through  occurs  in  the 
primary  market. 

On  September  4,  2002,  the  CHX  filed 
an  identical  proposed  rule  change  with 
the  Commission;  the  rule  change  was 
effective  upon  filing,  for  a  period  of  30 
days. 5  The  CHX  also  filed  the  rule 
change  seeking  permanent  approval 
thereof  following  notice  and  comment 
pursuant  to  Section  19(b)(2)  of  the  Act, 
but  the  comment  period  following 
publication  of  the  proposal  in  the 
Federal  Register  has  not  yet  expired.** 
Accordingly,  the  CHX  is  filing  this 
submission  to  extend  the  existing  pilot 
for  an  additional  period  of  30  days,  until 
November  3.  2002,  diuing  which  time 
the  CHX  hopes  to  obtain  the 
Commission's  permanent  approval  of 
the  proposed  rule  change. 

2.  Statutory  Basis 

The  CHX  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 


'See  Secunties  Exchange  Act  Release  No.  46557 
(September  26.  2002).  67  FR  61941  (October  2. 
2002) 

*  See  Secunties  Exchange  Act  Release  No  46556 
(September  26.  2002).  67  FR  61940  (October  2. 
2002). 


thereunder  that  are  applicable  to  a 
national  securities  exchange,  and.  in 
particular,  with  the  requirements  of 
Section  6(b). ^  The  CHX  beheves  the 
proposal  is  consistent  with  Section 
B(b)(5)  of  the  Act "  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments,  and  to 
perfect  the  mechanism  of.  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act"  and 
subparagraph  (f)(1)  of  Rule  19b-4 
thereunder.'" 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  euid 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington.  DC. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-33  and  should  be 
submitted  by  November  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-26152  Filed  10-11-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46605;  File  No.  SR-PCX- 
2002-60] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to  Joint 
Accounts 

October  4,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder. ^ 
notice  is  hereby  given  that  on 
September  23.  2002.  the  Pacific 
Exchange.  Inc.  ("PCX")  filed  with  the 
Securities  and  Exchange  Commission 
("Conmiission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  the  PCX  has  prepared. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposal  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  amend  PCX  Rule 
6.84  in  order  to  allow  a  market  maker 
to  participate  in  more  than  two  joint 
accounts.  The  text  of  the  proposed  rule 
change  is  below.  The  deleted  text  is  in 
brackets. 

Text  of  the  Proposed  Rule  Change 

Rule  6.84(a).  No  Market  Maker  shall, 
directly  or  indirectly,  hold  any  interest 
or  participate  in  any  joint  account  for 
buying  or  selling  any  option  contract  or 


M5US.C.  78(f)(b) 
« 15  U.S.C.  78f(b)(5) 
''15U.SC.  78s(b)(3)(A)(i). 
'"17CFR240.19b-4(0(l) 


iil7CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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related  security  unless  (1)  each 
participant  in  such  joint  account  is  a 
member  or  member  organization  of  the 
Exchange,  and  (2)  such  joint  account 
agreement  is  filed  with  (in  a  form 
approved  by  the  Exchange)  and 
approved  by  the  Exchange.  [No  Market 
Maker  shall,  directly  or  indirectly, 
concurrently  hold  any  interest  or 
participate  in  more  than  two  joint 
accounts.] 
(bMh)— No  change. 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  PCX  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  those 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

PCX  ndes  allow  market  makers  to 
participate  in  joint  accounts.  Under  PCX 
Rule  6.84,  a  market  maker  may  not 
participate  or  hold  an  interest  in  more 
than  two  joint  accoimts.  This  limitation 
was  incorporated  into  the  PCX's  rules  in 
1990.3  The  PCX  believes  that  the  joint 
account  limitation  may  have  been 
imposed  originally  for  the 
administrative  ease  of  the  PCX,  but  that 
it  does  not  currently  provide  any 
administrative  benefit.  Furthermore,  the 
PCX  believes  that  the  limitation  was 
never  intended  to  create,  and  does  not 
currently  provide,  any  regulatory 
safeguards.  For  instance,  the  PCX  notes 
that  it  may  track  a  market  maker's 
activity  within  a  joint  account  by 
reference  to  the  badge  number 
associated  with  a  given  transaction, 
regardless  of  the  number  of  joint 
accounts  in  which  the  market  maker 
participates. 

From  time  to  time,  market  makers 
have  found  it  necessary,  for  logistical 
reasons,  to  participate  in  more  than  two 
joint  accounts.  Because  the  PCX 
believes  that  there  is  no  benefit  to  the 
investing  public  in  limiting  the  number 
of  joint  accounts  in  which  a  market 
maker  participates,  the  PCX  now  seeks 
to  remove  that  limitation  and  allow 


market  makers  to  enter  into  as  many 
joint  accoimts  as  their  business  requires. 
The  PCX  believes  that  the  proposed 
change  is  consistent  with  the  joint 
accoimt  rules  of  other  options 
exchanges  that  do  not  limit  the  number 
of  joint  accounts  in  which  their  market 
makers  or  specialists  may  enter.'' 

2.  Basis 

The  PCX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  •* 
in  that  it  is  designed  to  facilitate 
transactions  in  securities,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PCX  submitted  a  draft  of  this 
filing,  including  the  proposed  new  rule 
text,  to  the  Commission  on  September 
11,  2002  in  fulfillment  of  the  five-day 
draft  notice  period  of  Rule  19b-4(f)(6).^ 
The  PCX  has  further  designated  that  the 
proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  does  not  become 
operative  for  30  days  from  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designated  if 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Therefore,  the  proposed  rule  change  has 
become  effective  immediately  upon 
filing  with  the  Commission  pursuant  to 


Section  19(b)(3)(A)  of  the  Act «  and  Rule 
19b-4(f)(6)  thereunder. «  At  any  time 
within  60  days  after  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  the  rule  change 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  i"  does  not  become 
operative  until  30  days  after  the  date  of 
filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
PCX  has  requested  that  the  Conunission 
accelerate  the  implementation  of  this 
proposed  rule  change  so  that  it  may  take 
effect  before  the  30-day  period  specified 
in  Rule  19b-4(f)(6)(iii).'i  The 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  30-day  period  and  to 
designate  that  the  proposed  rule  change 
has  become  operative  as  of  September 
23,  2002,  the  date  the  PCX  filed  the 
proposal  with  the  Commission.'^ 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20149-0609.  Copies  of 
the  submission,  al   subsequent 
amendments,  all  ^  ritten  statements 
with  respect  to  th'  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 


3  See  Securities  Exchange  Act  Release  No.  28134 
(June  19.  1990),  55  FR  26320  (June  27,  1990). 


■•The  PCX  notes,  for  example,  that  current  PCX 
Rule  6.84(a)  is  virtually  identical  to  Chicago  Board 
Options  Exchange  ("CBOE")  Rule  8.9(c).  except  that 
the  CBOE  rule  does  not  restrict  the  number  of  joint 
accounts  in  which  a  market  maker  may  participate. 

M5U.S.C.  78f(b). 

6  15  U.S.C.  78f(b)(5). 

'17CFR240.19b-4(f)(6). 


"Isr.'S.C.  78s(b)(3)(A). 

«17CFR240.19b-^(f)(e>). 

'"Id. 

"  17  CFR  240.19b-»(f)(6)(iii). 

i^The  Commission  notes  that  it  has  considered 
the  proposed  rule's  impact  on  efficiency, 
competition,  and  capita)  formation  for  the  so)e 
purpose  of  accelerating  the  operative  date  of  the 
proposed  rule  change.  15  U.S.C.  7Bc(f). 
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SR-PCX-2002-60  and  should  be 
submitted  by  November  5,  2002 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '  ' 

Margaret  H.  McFarland. 
Deputy  Secretary 
|FR  E)oc.  02-26058  Filed  10-1 1-02;  8:45  ami 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46617;  File  No.  SR-PCX- 
2002-58] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
Pacific  Exchange,  inc.  To  Amend  the 
Definition  of  "Primary  Only  Order" 

October  8.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  uf  1934 
("Act"),'  and  Rule  19b-^  thereunder, - 
notice  is  hereby  given  that  on 
September  16,  2002.  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  PCX.  PCX  filed 
the  proposed  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act  '  and  Rule 
19b-4(f)(6)  thereunder, ■*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  of 
the  Proposed  Rule  Change 

The  Exchange,  through  its  wholly 
owned  subsidiary  PCIX  Equities,  Int:. 
("PCXE").  proposes  to  amend  its  rules 
governing  the  Archipelago  Exchange, 
the  equities  trading  facility  of  PCXE,  by 
amending  the  definition  of  "Primary 
Only  Order"  ("PO  Order")  to  permit 
ETP  Holders  and  Sponsored 
Participants  '■  on  the  Archipelago 
Exchange  to  enter  such  orders  at  times 
other  than  just  prior  to  the  primary 
market  opening.  Under  the  proposal.  PO 
Orders  may  be  entered  until  a  cut-off 
time  determined  from  time  to  time  bv 


"17  CTR  JOO  30-3(a)(12). 

'  ISfSC.  78s(b)(l). 

'17CFR240  19b-» 

M5t!S.r    78s(b)(J)(A) 

*17CFR240  19b-»(fl(6l 

■•  A  "Sponsored  Participanl    means  "a  person 
which  has  entered  into  a  sponsorship  arrangement 
with  a  Sponsormg  ETP  Holder  pursuant  to  jFCXEl 
Rule  7.29.  ■  See  PtXE  Rule  l.l(tt). 


the  PCXE.  Below  is  the  text  of  the 
proposed  rule  change.  New  text  is  in 
italics,  while  deletions  appear  in 
(brackets). 

***** 

PCX  Equities,  Inc. 

Rule  7 

Equities  Trading 

Orders  and  Modifiers 

Rule  7.31(a)-(w} — No  change. 

(x)  Primary  Only  Order  (PO  Order). 
For  exchange-listed  securities  only,  a 
market  order  that  is  to  be  routed  as  a 
inarketl-on-open|  order  to  the  primary 
market  (for  participation  in  the  primary 
market  opening  or  re-opening  process]. 
Such  PO  Orders  may  he  entered  until  a 
cut-off  time  as  determined  from  time  to 
time  bv  the  Corporation. 

(l)-(2)— No  change. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of  and  basis  foi  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

The  Archipelago  Exchange 
("ArcaEx ")  commenced  operations  on 
March  22.  2002.  replacing  the  PCXEs 
traditional  trading  floor  facilities.  As 
part  of  its  continuing  review  of  the 
systems  functionality  and  rules,  the 
Exchange  proposes  to  amend  the 
definition  of  a  PO  Order  to  permit  ETP 
Holders  and  Sponsored  Participants 
(collectively  "Users ")  on  ArcaEx  to 
enter  such  orders  at  times  other  than 
ju.st  prior  to  the  primary  market 
opening  Under  the  proposal,  PO  Orders 
may  be  entered  until  a  cut-off  time 
determined  from  time  to  time  by  the 
Exchange 

As  defined  in  Rule  7.3 l(x),  a  PO 
Order  is  a  market  order,  for  exchange- 
listed  sei:urities  only,  that  is  to  be 
routed  as  a  market-on-open  order  to  the 
designated  primary  market  for 
participation  in  the  primary  market 
opening  or  re-opening  process.  A  PO 


Order  bypasses  the  order  execution 
processes  of  the  ArcaEx  Book  and  is 
routed  directly  to  the  designated 
primary  market.  Currently,  a  PO  Order 
entered  for  participation  in  the  primary 
market  opening  must  be  entered  before 
6:28  a.m.  (Pacific  Time).  The  Exchange 
proposes  to  modify  the  definition  of  a 
PO  Order  so  they  may  be  entered  at 
times  other  than  just  prior  to  the 
primary  market  opening. 

The  proposed  rule  change  is  intended 
to  provide  Users  with  more  flexibility  as 
to  when  they  may  route  PO  Orders  to 
the  designated  primary  market.  The 
Exchange  believes  that  by  expanding  the 
time  during  which  PO  Orders  may  be 
entered,  Users  will  have  the  ability  to 
use  other  markets  other  than  ArcaEx  as 
an  alternative  order  destination  when  it 
suits  the  User's  investment  needs. 
Accordingly,  the  Exchange  believes  that 
the  proposed  rule  change  promotes  a 
more  efficient  and  effective  market 
operation,  and  enhances  the  investment 
choices  available  to  Users  in  the 
handling  of  their  orders. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  •""  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5)."  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  designated  the 
foregoing  rule  change  as  effecting  a 
change  that:  (1)  Does  not  significantly 


"l.'iU.S.C.  78f(b). 
'15U.S.C.78flb)15) 


Federal  Register /Vol.  67,  No.  199 /Tuesday.  October  15,  2002 /Notices 


63723 


affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  from  the  date  of 
filing.  In  addition,  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  days  prior  to  the 
filing  date.  Accordingly,  the  proposed 
rule  change  has  l>ecome  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Acts  and  Rule  19b-4(f)(6)  thereimder.^ 
At  any  time  within  60  days  after  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

PCX  has  also  requested  that  the 
Commission  waive  the  30-day  waiting 
period  so  that  the  proposed  rule  change 
may  become  operative  immediately.  The 
proposed  Primary  Only  Order,  as 
amended,  promotes  a  more  efficient  and 
effective  market  operation,  and 
enhances  the  investment  choices 
available  to  Users  in  the  handling  of 
their  orders.  The  Commission  believes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  public  interest  to 
waive  the  30-day  waiting  period.^"  For 
these  reasons,  the  Commission 
designates  the  proposal  as  operative 
immediately. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frt>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
PCX-2002-58  and  should  be  submitted 
by  November  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-26155  Filed  10-11-02;  8:45  am] 
BtLUNO  CODE  801(M)1-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  34-46615;  File  No.  SR-Phlx- 
2002-58] 

Self-Regulatory  Organizatlone;  Notice 
of  Filing  and  Immediate  Effectlveneaa 
of  Profxwed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  a  Thirty  Day  Extenelon  of 
Interpretation  of  PACE  Guaranteee  in 
Securttlee  Subject  to  ITS  Plan 
Exemption 

October  8.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
1,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Corrmiission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Imposed  Rule  Change 

The  Phbc  proposes  to  continue  to 
exempt  transactions  in  certain 
exchange-traded  fund  ("ETF")  shares 
from  Supplementary  Material  Section 
.10(a)(iii)  of  Exchange  Rule  229, 
Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System  ("PACE")  beginning 
October  4,  2002,  for  a  period  of  30  days 
ending  on  November  3,  2002.3  The  text 
of  the  proposed  rule  change  is  available 


at  the  Office  of  the  Secretary,  Phlx  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements, 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  ' 

The  purpose  of  the  proposed  rule 
change  is  to  extend  a  current  limited 
exemption  from  Phlx  Rule  229.10(a)(iii), 
with  such  extension  beginning  October 
4,  2002  and  ending  on  November  3. 
2002.  The  exemptioii  applies  to  the 
ETFs  tracking  the  Nasdaq- 100  Index 
("QQQs"),  the  Dow  Jones  Industrial 
Average  ("DIAMONDS"),  and  the 
Standard  &  Poor's  500  Index 
("SPDRs")."  The  exemption  would 
correlate  with  a  recent  exemption  from 
the  ITS  Plan  issued  by  the  Commission 
(the  "ITS  Exemption").^ 

As  discussed  in  the  Exchange's  earlier 
proposed  rule  change  to  temporarily 
adopt  the  exemption  until  October  4, 


"15  U.S.C.  788(b)(3)(A). 

» 17  CFR  240.19b-4(f)(6). 

'°  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


"17  CFR  200.30-3(a)(12), 
M5  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  PACE  is  the  Exchange's  Automated 
Communication  and  Execution  System.  PACE 
provides  a  system  for  the  automatic  execution  of 
orders  on  the  Exchange  equity  floor  under 
predetermined  conditions. 


•The  Exchange  does  not  currently  trade 
DIAMONDS  or  SPDRs  but  may  determine  to  do  so 
in  the  future.  The  Exchange  does  trade  QQQ.s  The 
Nasdaq-100«,  Nasdaq-100  IndexS,  Na.sdaq  J  ,  The 
Nasdaq  Stock  Market®.  Nasdaq- IXX)  SharesSM, 
Nasdaq-100  Trusts".  Nasdaq-100  Index  Tracking 
.Stocks",  and  QQQs"  are  trademarks  or  ser\ice 
marks  of  The  Nasdaq  Stock  Market.  Inc.  ("Nasdaq  ") 
and  have  been  licensed  for  use  for  certain  purposes 
by  the  Philadelphia  Stock  Exchange  pursuant  tu  a 
License  Agreement  with  Nasdaq  The  Nasdaq-100 
Index®  (the  "Index")  is  determined,  composed,  and 
calculated  by  Nasdaq  without  regard  to  the 
Licensee,  the  Nasdaq-100  Trusts",  ^r  the  beneficial 
owners  of  Nasdaq-100  Shares^".  Nasdaq  has 
complete  control  and  sole  discretion  in 
determining,  comprising,  or  calculating  the  Index  or 
in  modifying  in  any  way  its  method  for 
determining,  comprising,  or  calculating  the  Index  in 
the  future. 

^See  Secunties  Exchange  Act  Release  No  46428 
(August  28,  2002),  67  FR  56607  (September  4. 
2002)(Order  Pursuant  to  Section  1 1 A  of  the 
Securities  Exchange  Act  of  1934  and  Rule  llAa3- 
2(f)  thereunder  Granting  a  De  Minimis  Exemption 
for  Transactions  in  Certain  Exchange-Traded  Funds 
from  the  Trade-Through  Provisions  of  the 
Intermarket  Trading  System.). 
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2002.'*  Section  .10(a)(iii)  provides 
generally  that  if  100  or  more  shares 
print  through  the  limit  price  on  any 
exchange(s)  eligible  to  compose  the 
PACE  Quote  '  after  the  time  of  entry  of 
anv  such  order  into  PACE,  the  spet;ialist 
shall  execute  all  such  orders  at  the  limit 
price  without  waiting  for  an 
accumulation  of  1000  shares  to  print  at 
the  limit  price  on  the  New  York 
market."  The  Exchange's  earlier 
proposed  rule  change  provided  a 
limited  exemption  from  this 
requirement.  The  limited  exemption  by 
its  terms  expires  on  October  4.  2002. 
The  Exchange  is  now  proposing  to 
extend  the  effectiveness  of  the 
exemption  until  November  3.  2002 

Phlx  Rule  229.10(a)(iii)  requires  a 
Phlx  specialist  to  execute  certain  orders 
that  are  traded-through  by  another 
market  center.  Prior  to  the 
Commission's  issuance  of  the  ITS 
Exemption,  although  the  specialist  had 
this  obligation  the  specialist  was.  in 
turn,  entitled  to  "satisfaction  "  of  those 
orders  pursuant  to  Section  8(d)  of  the 
ITS  Plan.  Now.  where  trading  through  is 
no  longer  prohibited  by  the  ITS  Plan,  as 
enumerated  in  the  ITS  Exemption,  the 
specialist  does  not  have  recourse  to  seek 
"satisfaction  "  for  these  orders  and  is 
alone  responsible  for  those  executions. 
Thus,  the  Phlx  believes  that  its 
provision  guaranteeing  an  execution  no 
longer  makes  sense.  Moreover,  the 
provision  now  unduly  burdens  the 
specialist  by  requiring  the  specialist  to 
execute  orders  in  situations  where  the 
specialist  does  not  have  access  to 
trading  at  that  price. 


"  Sef  S«cunties  Exchange  .^rt  Release  No.  46481 
(September  10.  2002),  67  FR  56669  (September  17, 

2002)  (File  Nu  SR-Phlx-2002^8) 

"  P.M.:E  Quote  IS  defined  in  Rule  22^  as  ihe  best 
bid  ask  quote  among  the  .\menr.an.  Boston. 
Chncinndti,  Chicago.  New  York.  Pat  ifu  or 
Philadelphia  Stock  Exchange,  or  the  intermarkel 
Trading  Svstetn/Cotnputer  .\ssisted  Exet  ution 
System  (   ITS/C^AES")  quote,  as  appropriate 

'To  be  understood.  Section   10(a)(iii)  must  be 
read  in  coniunction  with  the  pret:eding  Section  of 
the  P.ACE  Rule  Supplementarv  Material  Se<,tion 
10(a)(nl  provides  as  follows 

Non-Marketable  Limit  Orders — Inless  the 
member  organization  entenng  orders  otherwise 
elects,  round-lot  limit  orders  up  to  500  shares  and 
the  round-lot  portion  of  PRL  limit  orders  up  to  599 
shares  which  are  entered  at  a  price  different  than 
the  P.^CI!  Quote  will  be  executed  in  sequence  at  the 
limit  price  when  an  accumulative  volume  of  1000 
shares  of  the  security  named  in  the  order  prints  at 
the  limit  pnce  or  better  on  the  New  York  market 
after  the  time  of  entrv  of  any  such  order  into  PACE 
For  each  accumulation  of  1000  shares  which  have 
been  executed  at  the  limit  price  on  the  New  York 
market,  the  specialist  shall  execute  a  single  limit 
order  of  a  participant  up  to  a  maximum  of  500 
shares  for  each  round-lot  limit  order  up  to  500 
shares  or  the  round-lot  portion  of  a  PRL  limit  order 
up  to  599  shares. 


2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act "  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)'"  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and.  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  By  adopting 
the  proposed  exemption,  the  Exchange 
avoids  burdening  specialists  with  the 
obligation  to  fill  an  order  in 
circumstances  where  an  external  event 
triggered  the  execution  obligation  and 
the  specialist  could  not  access  trading  at 
that  price. 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act ' '  and 
subparagraph  (f)(1)  of  Rule  19b-4 
thereunder. '2 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


"15  11  S.C;.  78f(b). 
">15U.SC.  78f(b)(5). 
"  15US.C.  78s(b)(3)(AHi) 
■•'17CFR240.19b-4(n(l). 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-58  and  should  be 
submitted  by  November  5,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-26151  Filed  10-11-02;  8:45  am] 

BILLING  CODE  M10-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3452] 

State  of  Louisiana 

As  a  result  of  the  President's  major 
disaster  declaration  on  October  3,  2002, 
I  find  that  Acadia.  Ascension, 
Assumption.  Avoyelles,  Beauregard, 
Calcasieu,  Cameron,  Evangeline,  Iberia, 
Iberville,  Jefferson  Davis,  Jefferson, 
Lafayette,  Lafourche,  Livingston, 
Orleans.  Plaquemines,  St.  Bernard,  St. 
Charles,  St  James,  St.  John  the  Baptist. 
St.  Landry,  St.  Martin,  St.  Mary.  St. 
Tammany,  Tangipahoa,  Terrebonne  and 
Vermillion  Parishes  in  the  State  of 
Louisiana  constitute  a  disaster  area  due 
to  damages  caused  by  Hurricane  Lili 
occurring  on  October  1,  2002,  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  December  2,  2002  and  for 
economic  injury  until  the  close  of 
business  on  July  3,  2003  at  the  address 


'M7  CFR  20O.3O-3(aUl2). 
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listed  below  or  other  locally  announced 

locations: 

Small  Business  Administration.  Disaster 

Area  3  Office.  4400  Amon  Carter 

Blvd..  Suite  102.  Fort  Worth.  TX 

76155. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
parishes  and  counties  may  be  filed  until 
'  the  specified  date  at  the  above  location: 
Allen.  Catahoula.  Concordia.  East  Baton 
Rouge.  East  Feliciana.  La  Salle.  Pointe 
Coupee.  Rapides.  St.  Helena,  Vernon. 
Washington.  West  Baton  Rouge  and 
West  Feliciana  in  the  S^te  of  Louisiana; 
Amite.  Hancock.  Pearl  River  and  Pike 
cotmties  in  the  State  of  Mississippi;  and 
Jefferson.  Newton  and  Orange  counties 
in  the  State  of  Texas. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  witti  credit  avail- 

able elsewhere  

6.625 

l-iomeowners     without     credit 

available  elsewhere 

3.312 

Businesses  with  credit  available 

elsewtiere  

7.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewtiere  

3.500 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

at>le  elsewtiere  

6.375 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

3.500 

September  6,  2002,  and  continuing 
through  September  30,  2002. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  Brooks  County  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
county  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
November  25,  2002,  and  for  economic 
injury  the  deadline  is  June  26,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  8.  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  02-26187  Filed  10-11-02;  8:45  am] 
BILLING  CODE  802S-OS-P 


The  ntmiber  assigned  to  this  disaster 
for  physical  damage  is  345208.  For 
economic  injury  the  niunber  is  9R9100 
for  Louisiana;  9R9200  for  Mississippi; 
and  9R9300  for  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  4.  2002. 
Herbert  L.  Nfitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  02-26073  Filed  10-11-02;  8:45  am] 

BILLIMG  CODE  S02S-01-P 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  DIsastw  #3448] 

State  of  Texas;  (Amendment  #2) 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  October  4, 
2002.  the  above  numbered  declaration  is 
hereby  amended  to  include  Jim  Wells 
County  in  the  State  of  Texas  as  a 
disaster  area  due  to  damages  caused  by 
Tropical  Storm  Fay  beginning  on 


DEPARTMENT  OF  STATE 
[Put>tic  Notice  4161] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-86,  Statement  of 
Non-Receipt  of  Passport  (Formerly 
Form  DSP-S6);  0MB  Control  Number 
47-R0178 

AGENCY:  Department  of  State;  Bureau  of 
Consular  Affairs,  Passport  Services. 
ACTION:  Notice. 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  siunmarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Originating  Office:  Bureau  of  Consular 
Affairs,  CA/PPT/FO/FC. 

Title  of  Information  Collection: 
Statement  of  Non-Receipt  of  a  Passport. 

Frequency:  On  Occasion. 

Form  Number:  DS-86  (formerly  DSP- 
86). 

Respondents:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
20,000. 

Average  Hours  Per  Response:  Vi  2  hr. 
(5  min). 

Total  Estimated  Burden:  1,667  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessar>' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility.. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  ADOmONAL  INFORMATION: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Margaret  A. 
Dickson,  CA/PPT/FO/FC.  Department  of 
State,  2401  E  Street,  NW.,  Room  H904, 
Washington,  DC  20522,  and  at  202-633- 
2460.  Public  comments  and  questions 
should  be  directed  to  the  State 
Department  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20530,  who 
may  be  reached  on  202-395-3897. 

Dated:  September  30.  2002. 
Florence  G.  Fultz, 

Acting  Deputy  Assistant  Secretar\'.  Bureau 
of  Consular  Affairs,  Department  of  State. 
[FR  Doc.  02-26158  Filflti  10-11-02;  8:45  am) 
BILLING  COOE  *T^(^-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secre  ary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  October  4, 
2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1997-2946. 
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Date  Filed:  October  1.  2002. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  22.  2002. 

Description:  Application  of  Delta  Air 
Lines,  Inc..  pursuant  to  49  U.S.C. 
Sections  41102  and  41108.  and  Subpart 
B,  requesting  renewal  of  its  certificate 
authority  to  engage  in  scheduled  foreign 
air  transportation  of  persons,  property, 
and  mail  between  New  York  and 
Boston,  on  the  one  hand,  and  Nairobi, 
Kenya,  on  the  other  hand. 

Docket  Number:  OST-2002-13495. 

Date  Filed:  October  2,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  23,  2002. 

Description:  Application  of  BBJ 
Charter,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  B,  requesting 
a  certificate  of  public  convenience  and 
necessity  to  engage  in  foreign  air 
transportation  of  persons,  property,  and 
mail  on  a  world  wide  basis. 

Docket  Number:  OST-2002-13496. 

Date  Filed:  October  2,  2002. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  23,  2002. 

Description:  Application  of  BBI 
Charters,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102,  and  Subpart  B, 
requesting  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  charter  air  transportation  of 
persons,  property,  and  mail. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison 

[FR  Doc.  02-26125  Filed  10-11-02;  8:45  am] 

BUJJNG  CODC  4nO-62-P 


DEPARTMENT  OF  TRANSPORT ADON 
Federal  Railroad  Administration 

Petitions  for  Waivers  of  Compliance 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (CFR)  Section 
211.41,  and  49  U.S.C.  20103,  notice  i.. 
hereby  given  that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  waiver  of  compliance  with 
certain  requirements  of  the  Federal 
railroad  safety  regulations.  The 
individual  petition  is  described  below, 
including  the  party  seeking  relief,  the 
regulatory  provisions  involved,  and  the 
nature  of  the  relief  being  sought. 

Hillsborough  Area  Regional  Transit 

[Docket  Number  FRA-2002-133981 

Hillsborough  Area  Regional  Transit 
(Hartline)  seeks  a  permanent  waiver  of 
compliance  from  Title  49  of  the  CFR  for 
operation  of  a  new  light  rail  line  at  a 


"limited  connection"  with  CSX 
Transportation  (CSXT).  In  this  regard, 
Hartline  has  constructed  the  "TECO 
Line  Streetcar  System,"  which  intersects 
with  the  CSXT  Tampa  Terminal 
Subdivision  at  a  rail  crossing  located  in 
the  City  of  Tampa,  Florida. 

Hartline  seeks  relief  from  all 
applicable  FRA  rules  based  on  the  safety 
precautions  already  in  place  at  the 
crossing.  Specifically,  CSXT  is  subject 
to  FRA's  regulations  and  maintains  and 
operates  the  rail  crossing  for  the 
proposed  project,  and  the  TECO  Line 
Streetcar  System  is  a  light  rail  transit 
operation  except  for  the  minor  crossing 
connection.  See  Statement  of  Agency 
Policy  Concerning  Jurisdiction  Over  the 
Safety  of  Railroad  Passenger  Operations 
and  Waivers  Related  to  Shared  Use  of 
the  Tracks  of  the  General  Railroad 
System  by  Light  Rail  and  Conventional 
Equipment,  65  FR  42529  (July  10,  2000). 
See  also  Joint  Statement  of  Agency 
Policy  Concerning  Shared  Use  of  the 
Tracks  of  the  General  Railroad  System 
by  Conventional  Railroads  and  Light 
Rail  Transit  Systems,  65  FR  42626  Quly 
10,  2000). 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  the  request  for  a  waiver 
of  certain  regulatory  provisions.  If  any 
interested  party  desires  an  opportunity 
for  oral  comment,  he  or  she  should 
notify  FRA,  in  writing,  before  the  end  of 
the  comment  period  and  specify  the 
basis  for  his  or  her  request.  All 
communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (Docket 
Number  FRA-2002-13398)  and  must  be 
submitted  to  the  DOT  Docket 
Management  Facility,  Room  PI^-401 
(Plaza  Level),  400  Seventh  Street,  SW., 
Washington.  DC  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  this  proceeding  are  available 
for  examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  at  the  above 
facility.  All  dociunents  in  the  public 
docket,  including  Hartline's  detailed 
waiver  request,  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
httpWdms.dot.gov. 


Issued  in  Washington,  DC,  on  October  3, 
2002. 

Grady  C.  Cothen.  ]t.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
|FR  Doc.  02-26127  Filed  10-11-02;  8:45  am] 
BILUNG  CODE  491(M»-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuanoe  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements    ' 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  railroad 
has  petitioned  the  Federal  Railroad 
Adininistration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  Number  FRA-2002-13239] 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  Phil  M.  Abaray,  Chief 
Engineer — Signals,  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska  68179- 
1000. 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
interlocking  protection,  on  the  single 
main  track.  Harvey  Canal  Drawbridge, 
milepost  4.3.  on  the  Livonia 
Subdivision,  at  Harvey.  Louisiana.  The 
proposed  changes  consist  of  the 
discontinuance  and  removal  of 
controlled  signals  3  and  1 1  and  the 
associated  power-operated  derails,  and 
installation  of  stop  signs  on  both 
approaches  to  the  drawbridge. 

The  reasons  given  for  the  proposed 
changes  are  that  signals  are  no  longer 
required  due  to  removal  of  one  track 
and  reduction  in  traffic  to  one  local 
train  in  each  direction  daily  over  the 
bridge,  and  there  is  a  10  mph  speed 
restriction  governing  movements  over 
the  bridge. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  PL— 401 
(Plaza  Level),  400  Seventh  Street,  SW., 


Federal  Register/Vol.  67.  No.  199/Tuesday,  October  15.  2002/Notices 


63727 


Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  dtiring  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
h  ttp  ://dms.  dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  vmtten 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  October  3, 
2002. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-26128  Filed  10-11-02;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  CFR  part  235  and  49  U.S.C. 
20502(a),  the  following  railroad  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Docket  Number:  FRA-2002-13241 . 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson, 
Assistant  Chief  Engineer,  Signal  Design 
and  Construction,  4901  Belfort  Road, 
Suite  130  (S/C  J-370).  Jacksonville, 
Florida  32256. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system  at  South  End  Erie  Siding, 
milepost  BE127.00,  at  Lima,  Ohio,  on 
the  Toledo  Subdivision,  Louisville 
Service  Lane,  consisting  of  the 
discontinuance  and  removal  of  the 
derail  and  associated  electric  lock  at  the 
location. 


The  reason  given  for  the  proposed 
changes  is  the  elimination  of  equipment 
no  longer  needed  for  present  day 
operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
include  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Memagement  Facility,  Room  PL-401 
(Plaza  Level),  400  7th  Street,  SW., 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC,  on  October  3, 
2002. 

Grady  C.  Cothen,  Jr.. 

Deputy  Associate  Administrator,  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-26129  Filed  10-11-02;  8:45  am) 

BILUNG  CODE  4910-Ofr-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 


Docket  Number  FRA-2002-13325 

Applicant:  Union  Pacific  Railroad 
Company,  Mr.  Phil  M.  Abaray.  Chief 
Engineer — Signals,  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska  68179- 
1000. 

Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
reduction  to  the  limits  of  the  automatic 
block  signal  (ABS)  system,  from 
milepost  349.3  to  347.4,  at  South  St. 
Paul,  Minnesota,  on  the  Albert  Lea 
Subdivision.  The  proposed  changes 
consist  of  the  discontinuance  and 
removal  of  southbound  automatic  signal 
3493,  relocation  of  End  ABS  and  Begin 
ABS  signs  from  milepost  349.3  to  347.4, 
and  conversion  of  the  northbound  signal 
leaving  the  ABS  territory  from  yellow  to 
stationary  lunar. 

The  reason  given  for  the  proposed 
changes  is  that  the  application  area  is 
within  yard  limits  and  the  signal  system 
is  no  longer  required,  as  it  presently 
inhibits  switching  operations. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level),  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  '^R.'\  before  final 
action  is  taken.  (     nments  received  after 
that  date  will  b     .onsidered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gi 'V. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing    ■ 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 
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Issued  in  Washington.  [X^  on  October  3, 
2002. 

Grady  C.  Cothen,  Jr.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-26126  Filed  10-11-02;  8:45  am) 
aiLLMG  C006  4rio-oe-^ 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  187X)] 

Union  Pacific  Raliroad  Company — 
Abandonment  Exemption — in  Boone 
and  Dailas  Counties,  lA 

On  September  25.  2002,  Union  Pacific 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  12.2-mile 
line  of  railroad  known  as  the  Ankeny 
Subdivision,  between  milepost  341.1 
near  Slater  and  milepost  353.5  near 
Woodward  (Equation  346.4=346.6)  in 
Boone  and  Dallas  Counties,  Iowa.  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  50156  and  50276. 
and  includes  no  stations 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP"s  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R  Co. — 
Abandonment — Goshen.  360  ICC.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  January  13. 
2003. 

Anv  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  must  be 
accompanied  by  a  Si. 100  filing  fee.  See 
49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/ rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  November  4,  2002. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(fl(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  187X)  and  must  be  sent  to:  (1) 


Surface  Transportation  Board,  1925  K 
Street  NW.,  Washington,  DC  20423- 
0001:  and  (2)  Mack  H.  Shumate,  Jr., 
Union  Pacific  Railroad  Company,  101 
North  Wacker  Drive,  Room  1920, 
Chicago,  IL  60606.  Replies  to  the 
petition  are  due  on  or  before  November 
4.  2002. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-6339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary),  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
vMivw.stb.dot.gov." 

Dec  ided:  October  7.  2002. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary 
|FR  Doc.  02-26159  Filed  10-11-02:  8:45  ami 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Toisacco  and 
Firearms 

[Notice  No.  955] 

Appointment  of  individuals  To  Serve 
as  IMembers  of  ttie  Performance 
Review  Board  (PRB);  Senior  Executive 
Service 

SUMMARY:  Pursuant  to  5  U.S.C. 
4314(c)(4),  this  notice  announces  the 
appointment  of  members  of  the 
Performance  Review  Board  for  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  for  the  rating  period 
beginning  October  1,  2001,  and  ending 
September  30,  2002.  This  notice  effects 
changes  in  the  membership  of  the  ATF 


PRB  previously  appointed  October  18, 
2001  (66  FR  52972). 

The  names  and  titles  of  the  ATF  PRB 
members  are  as  follows: 

(1)  John  J.  Manfreda,  Chief  Counsel,  Bureau 
of  Alcohol,  Tobacco  and  Firearms, 
Department  of  the  Treasury; 

(2)  John  Dooher,  Director,  Washington 
Office,  Federal  Law  Enforcement  Training 
Center,  Department  of  the  Treasury; 

(3)  James  L.  Dunlap.  Deputy  Assistant 
Director,  Office  of  Investigations,  United 
States  Secret  Service.  Department  of  the 
Treasury. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Snyder,  Personnel  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington.  DC  20226;  telephone 
(202) 927-8610. 

Signed:  October  4,  2002. 
Bradley  A.  Buckles, 

Director. 

[FR  Doc.  02-25998  Filed  10-11-02;  8:45  am) 

BILUNG  CODE  4aiO-31-4> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
information  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OCC  is  soliciting  conunent 
concerning  its  information  collection 
titled,  "Release  of  Non-Public 
Information— 12  CFR  4." 
DATES:  You  should  submit  comments  by 
December  16.  2002. 
ADDRESSES:  You  should  direct 
comments  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  Public  Information  Room, 
Mailstop  1-5,  Attention:  1557-0200, 
250  E  Street.  SW.,  Washington,  DC 
20219.  Due  to  disruptions  in  the  OCC's 
mail  service  since  September  11,  2001, 
commenters  are  encouraged  to  submit 
comments  by  fax  or  e-mail.  Comments 
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may  be  sent  by  fax  to  (202)  874-4448, 
or  by  e-mail  to 

regs.conunents®occ.tTeas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

A  copy  of  the  comments  should  also 
be  sent  to  the  OMB  Desk  Officer  for  the 
OCC:  Joseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  or  by  e-mail  to 
jlackeyj@omb.eop.gov. 
FOR  FURTHER  mFORMATION  CONTACT:  You 
can  request  additional  information  from 
Jessie  Dunaway,  OCC  Clearance  Officer, 
or  Camille  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Release  of  Non-Public 
Information. 

OMB  Number:  1557-0200. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection  requirements. 
The  OCC  requests  only  that  OMB  extend 
its  approval  of  the  information 
collection. 

The  information  collection 
requirements  contained  in  12  CFR  part 
4  are  as  follows: 

Section  4.33  requires  a  person  seeking 
non-public  OCC  information  to  submit  a 
request  in  writing  to  the  OCC. 

Section  4.35(b)(3)  requires  a  third 
party  to  submit  to  the  OCC  a  separate 
request  for  information  beyond  the 
scope  of  a  previous  request  for 
testimony. 

Section  4.37(a)(2)  requires  ciirrent  and 
former  OCC  employees  subpoenaed  or 
otherwise  requested  to  provide 
information  to  notify  the  OCC. 

Section  4.37(b)(l)(i)  requires  any 
person,  national  bank,  or  other  entity  to 
•  seek  OCC  approval  before  disclosing 
non-public  OCC  information. 

Section  4.37(b)(3)  requires  any 
person,  national  bank,  or  other  entity 
served  with  a  request,  subpoena,  order, 
motion  to  compel,  or  other  judicial  or 
administrative  process  to  provide  non- 
public OCC  information  to  notify  the 
OCC. 

Section  4.38(a)  and  (b)  reqiiires  may  a 
condition  a  decision  to  release  non- 
public OCC  information  on  a  written 
agreement  of  confidentiality  or 


agreement  of  the  parties  to  appropriate 
limitations. 

Section  4.39  requires  requesters  who 
require  authenticated  records  or 
certificates  to  request  certifications  from 
the  OCC. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  hidividuals; 
Businesses  or  other  for-profit. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Total  Annual  Responses: 
170. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden:  467 
hours. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  October  8,  2002. 
Mark  ).  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division . 

[FR  Doc.  02-26040  Filed  10-11-02;  8:45  am] 
BILLING  CODE  4S10-33-P 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

List  Of  Foreign  Entitles  Violating 
Textile  Transshipment  And  Country  of 
Origin  Rules 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasiuy. 
ACTION:  General  notice. 

SUMMARY:  This  document  notifies  the 
public  of  foreign  entities  which  have 
been  issued  a  penalty  claim  imder 
section  592  of  the  Tariff  Act  of  1930,  for 
certain  violations  of  the  customs  laws. 
This  list  is  authorized  to  be  published 


by  section  333  of  the  Uruguay  Round 
Agreements  Act. 

DATES:  This  document  notifies  the 
public  of  the  semiannual  list  for  the  6- 
month  period  starting  October  1,  2002, 
and  ending  March  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  any  of  the 
operational  aspects,  contact  Gregory 
Olsavsky,  Fines,  Penalties  and 
Forfeitures  Branch,  Office  of  Field 
Operations,  (202)  927-3119.  For 
information  regarding  any  of  the  legal 
aspects,  contact  Willem  A.  Daman, 
Office  of  Chief  Counsel,  (202)  927-6900. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  333  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (Public  Law 
103-465,  108  Stat.  4809)  (signed 
December  8,  1994),  entitled  Textile 
Transshipments,  amended  Part  V  of  title 
IV  of  the  Tariff  Act  of  1930  by  creating 
a  section  592A  (19  U.S.C.  1592a),  which 
authorizes  the  Secretary  of  the  Treasury 
to  publish  in  the  Federal  Register,  on  a 
semiannual  basis,  a  list  of  the  names  of 
any  producers,  manufacturers, 
suppliers,  sellers,  exporters,  or  other 
persons  located  outside  the  Customs 
territory  of  the  United  States,  when 
these  entities  and/or  persons  have  been 
issued  a  penalty  claim  under  section 
592  of  the  Tariff  Act,  for  certain 
violations  of  the  customs  laws,  provided 
that  certain  conditions  are  satisfied. 

The  violations  of  the  customs  laws 
referred  to  above  are  the  following:  (1) 
Using  documentation,  or  providing 
documentation  subsequently  used  by 
the  importer  of  record,  which  indicates 
a  false  or  fraudulent  country  of  origin  or 
source  of  textile  or  apparel  products;  (2) 
Using  coimterfeit  visas,  licenses, 
permits,  bills  of  lading,  or  similar 
documentation,  or  providing  counterfeit 
visas,  licenses,  permits,  bills  of  lading, 
or  similar  documentation  that  is 
subsequently  used  by  the  importer  of 
record,  with  respect  to  the  entry  into  the 
Customs  territory  of  the  United  States  of 
textile  or  apparel  products;  (3) 
Manufacturing,  producing,  supplying, 
or  selling  textile  or  apparel  products 
which  are  falsely  or  fraudulently  labeled 
as  to  country  of  origin  or  source;  and  (4) 
Engaging  in  practices  which  aid  or  abet 
the  transshipment,  through  a  country 
other  than  the  country  of  origin,  of 
textile  or  apparel  products  in  a  manner 
which  conceals  the  true  origin  of  the 
textile  or  apparel  products  or  permits 
the  evasion  of  quotas  on,  or  voluntary 
restraint  agreements  with  respect  to, 
imports  of  textile  or  apparel  products. 

U  a  penalty  claim  has  been  issued 
with  respect  to  any  of  the  above 
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violations,  and  no  petition  in  response 
to  the  claim  has  been  filed,  the  name  of 
the  party  to  whom  the  penalty  claim 
was  issued  will  appear  on  the  list.  If  a 
petition  or  supplemental  petition  for 
relief  from  the  penalty  claim  is 
submitted  under  19  U.S.C.  1618.  in 
accord  with  the  time  periods  established 
by  sections  171.2  and  171.61,  Customs 
Regulations  (19  CFR  171,2,  171.61)  and 
the  petition  is  subsequently  denied  or 
the  penalty  is  mitigated,  and  no  further 
petition,  if  allowed,  is  received  within 
60  days  of  the  denial  or  allowance  of 
mitigation,  then  the  administrative 
action  shall  be  deemed  to  be  final  and 
administrative  remedies  will  be  deemed 
to  be  exhausted.  Consequently,  the 
name  of  the  party  to  whom  the  penalty 
claim  was  issued  will  appear  on  the  list. 
However,  provision  is  made  for  an 
appeal  to  the  Secretary  of  the  Treasury 
by  the  person  named  on  the  list,  for  the 
removal  of  its  name  from  the  list.  If  the 
Secretary  finds  that  such  person  or 
entity  has  not  committed  any  of  the 
enumerated  violations  for  a  period  of 
not  less  than  3  years  after  the  date  on 
which  the  person  or  entity's  name  was 
published,  the  name  will  be  removed 
from  the  list  as  of  the  next  publication 
of  the  list. 

Reasonable  Care  Required 

Section  592A  also  requires  any 
importer  of  record  entering,  introducing, 
or  attempting  to  introduce  into  the 
commerce  of  the  United  States  textile  or 
apparel  products  that  were  either 
directly  or  indirectly  produced, 
manufactured,  supplied,  sold,  exported, 
or  transported  by  such  named  person  to 
show,  to  the  satisfaction  of  the 
Secretary,  that  such  importer  has 
exercised  reasonable  care  to  ensure  that 
the  textile  or  apparel  products  are 
accompanied  by  documentation, 
packaging,  and  labeling  that  are  accurate 
as  to  its  origin.  Reliance  solely  upon 
information  regarding  the  imported 
product  from  a  person  named  on  the  list 
is  clearly  not  the  exercise  of  reasonable 
care.  Thus,  the  textile  and  apparel 
importers  who  have  some  commercial 
relationship  with  one  or  more  of  the 
listed  parties  must  exercise  a  degree  of 
reasonable  care  in  ensuring  that  the 
documentation  covering  the  imported 
merchandise,  as  well  as  its  packaging 
and  labeling,  is  accurate  as  to  the 
country  of  origin  of  the  merchandise. 
This  degree  of  reasonable  care  must 
involve  reliance  on  more  than 
information  supplied  by  the  named 
party. 

In  meeting  the  reasonable  care 
standard  when  importing  textile  or 
apparel  products  and  when  dealing  with 
a  party  named  on  the  list  published 


pursuant  to  section  592A  of  the  Tariff 
Act  of  1930.  an  importer  should 
consider  the  following  questions  in 
attempting  to  ensure  that  the 
documentation,  packaging,  and  labeling 
is  accurate  as  to  the  country  of  origin  of 
the  imported  merchandise.  The  list  of 
questions  is  not  exhaustive  but  is 
illustrative. 

(1)  Has  the  importer  had  a  prior 
relationship  with  the  nauned  party? 

(2)  Has  the  importer  had  any 
detentions  and/or  seizures  of  textile  or 
apparel  products  that  were  directly  or 
indirectly  produced,  supplied,  or 
transported  by  the  named  party? 

(3)  Has  the  importer  visited  the 
company's  premises  and  ascertained 
that  the  company  has  the  capacity  to 
produce  the  merchandise? 

(4)  Where  a  claim  of  an  origin 
conferring  process  is  made  in 
accordance  with  19  CFR  102.21,  has  the 
importer  ascertained  that  the  named 
party  actually  performed  the  required 
process? 

(5)  Is  the  named  party  operating  from 
the  same  country  as  is  represented  by 
that  party  on  the  docvmientation, 
packaging  or  labeling? 

(6)  Have  quotas  for  the  imported 
merchandise  closed  or  are  they  nearing 
closing  from  the  main  producer 
countries  for  this  commodity? 

(7)  What  is  the  history  of  this  country 
regarding  this  commodity? 

(8)  Have  you  asked  questions  of  your 
supplier  regarding  the  origin  of  the 
product? 

(9)  Where  the  importation  is 
accompanied  by  a  visa,  permit,  or 
license,  has  the  importer  verified  with 
the  supplier  or  manufacturer  that  the 
visa,  permit,  and/or  license  is  both  valid 
and  accurate  as  to  its  origin?  Has  the 
importer  scrutinized  the  visa,  permit  or 
license  as  to  any  irregularities  that 
would  call  its  authenticity  into 
question? 

The  law  authorizes  a  semiannual 
publication  of  the  names  of  the  foreign 
entities  and/or  persons.  On  March  20, 
2002.  Customs  published  a  Notice  in  the 
Federal  Register  (67  FR  13044]  which 
identified  10  (ten)  entities  which  fell 
within  the  purview  of  section  592A  of 
theTariff  Act  of  1930. 

592AList 

For  the  period  ending  September  30, 
2002.  Customs  has  identified  3  (three) 
foreign  entities  that  fall  within  the 
purview  of  section  592A  of  the  Tariff 
Act  of  1930.  This  list  reflects  no  new 
entities  and  seven  removals  to  the  10 
entities  named  on  the  list  published  on 
March  20.  2002.  The  parties  on  the 
current  list  were  assessed  a  penalty 
claim  under  19  U.S.C.  1592.  for  one  or 


more  of  the  four  above-described 
violations.  The  administrative  penalty 
action  was  concluded  against  the  parties 
by  one  of  the  actions  noted  above  as 
having  terminated  the  administrative 
proc'ess. 

The  names  and  addresses  of  the  3 
foreign  parties  which  have  been 
assessed  penalties  by  Customs  for 
violations  of  section  592  are  listed 
below  pursuant  to  section  592A.  This 
list  supersedes  any  previously 
published  list.  The  names  and  addresses 
of  the  3  foreign  parties  are  as  follows 
(the  parenthesis  following  the  listing 
sets  forth  the  month  and  year  in  which 
the  name  of  the  company  was  first 
published  in  the  Federal  Register): 

Everlite  Manufacturing  Company, 
P.O.  Box  90936,  Tsimshatsui,  Kowloon, 
Hong  Kong  (3/01). 

Fairfield  Line  (HK)  Co.  Ltd.,  60-66 
Wing  Tai  Commer.,  Bldg.  1/F,  Sheung 
Wan.  Hong  Kong  (3/01). 

G.P.  Wedding  Service  Centre,  Lee 
Hing  Industrial  Building,  10  Cheimg 
Yue  Street  11th  Floor.  Cheung  Sha  Wan, 
Kowloon,  Hong  Kong.  (10/00) 

Any  of  the  above  parties  may  petition 
to  have  its  name  removed  from  the  list. 
Such  petitions,  to  include  any 
documentation  that  the  petitioner 
deems  pertinent  to  the  petition,  should 
be  forwarded  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  United  States  Customs 
Service,  1300  Peimsylvania  Avenue, 
NW.,  Washington,  DC  20229. 

Additional  Foreign  Entities 

In  the  March  20,  2002,  Federal 
Register  notice.  Customs  also  solicited 
information  regarding  the  whereabouts 
of  3  foreign  entities,  which  were 
identified  by  name  and  known  address, 
concerning  alleged  violations  of  section 
592.  Persons  with  knowledge  of  the 
whereabouts  of  those  3  entities  were 
requested  to  contact  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  United  States  Customs 
Service,  1300  Peimsylvania  Avenue, 
NW..  Washington.  DC  20229. 

In  this  docimient,  a  new  list  is  being 
published  which  contains  the  name  and 
last  known  address  of  one  entity.  This 
reflects  the  removal  of  two  entities  from 
the  list  of  3  entities  published  on  March 
20,  2002. 

Customs  is  soliciting  information 
regarding  the  whereabouts  of  the 
following  one  foreign  entity  concerning 
alleged  violations  of  section  592.  Its 
name  and  last  known  address  are  listed 
below  (the  parenthesis  following  the 
listing  sets  forth  the  month  and  year  in 
which  the  name  of  the  company  was 
first  published  in  the  Federal  Register): 
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Lai  Cheong  Gloves  Factory,  Kar  Wah 
Industrial  Building,  8  Leung  Yip 
I  Street,  Room  101, 1-F,  Yuen  Long, 

I  New  Territories,  Hong  Kong.  (3/00) 

If  you  have  any  information  as  to  a 
correct  mailing  address  for  the  above- 
named  firm,  please  send  that 
information  to  the  Assistant 
Commissioner,  Office  of  Field 
Operations,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20229. 

Dated:  October  9.  2002. 
Jayson  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[FR  Doc.  02-26123  Filed  10-11-02;  8:45  am] 

BHJJNO  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Form  2290 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  conunents  concerning  Form 
2290,  Heavy  Highway  Vehicle  Use  Tax 
Retiim. 

DATES:  Written  comments  should  be 
received  on  or  before  December  16,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P,  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
lcaroI.a.savage@irs.gov.),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Heavy  Highway  Vehicle  Use 
Tax  Return. 

O^ffl  Number:  1545-0143. 

Form  Number:  2290. 

Abstract:  Form  2290  is  used  to 
compute  and  report  the  tax  imposed  by 


Internal  Revenue  Code  section  4481  on 
the  highway  use  of  certain  motor 
vehicles.  The  information  is  used  to 
determine  whether  the  taxpayer  has 
paid  the  correct  amount  of  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
440,000. 

Estimated  Time  Per  Respondent:  39 
hours,  38  minutes. 

Estimated  Total  Annual  Burden 
Hours:  17,443,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  7.  2002. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-26192  Filed  10-11-02;  8:45  am) 
BILUNG  CODE  4S3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Requeet  for  Form  56 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasxury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conunents  concerning  Form 
56,  Notice  Concerning  Fiduciary 
Relationship. 

DATES:  Written  comments  should  be 
received  on  or  before  December  16,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Larnice  Mack. 
(202)  622-3179.  or  through  the  internal 
[Lamice.Mack@irs.gov.),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Notice  Concerning  Fiduciary 
Relationship. 

OMB  Number:  1545-0013. 

Form  Number:  56. 

Abstract:  Form  56  is  used  to  inform 
the  IRS  that  a  person  is  acting  for 
another  person  in  a  fiduciary  capacity 
so  that  the  IRS  may  mail  tax  notices  to 
the  fiduciary  concerning  the  person  for 
whom  he/she  is  acting.  The  data  is  used 
to  ensure  that  the  fiduciary  relationship 
is  established  or  terminated  and  to  mail 
or  discontinue  mailing  designated  tax 
notices  to  the  fiduciary. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Time  Per  Respondent:  11 
hr.  43  min. 
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Estimated  Total  Annual  Burden 
Hours:  292.800. 

The  following  paragraph  applies  tn  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.\pproved:  October  7,  2002. 
Glenn  Kirkland. 
IRS  Reports  Clearance  Officer. 
IFK  Dw:  02-26193  Filed  10-1 1-02:  8:45  ami 
MLUNQ  cooc  4tao-o^-^ 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Coliection;  Comment 
Request  for  Form  4810 

agency:  Internal  Revenue  Service  (IRS). 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
4810.  Request  for  Prompt  Assessment 
Under  Internal  Revenue  Code  Section 
6501(d). 

DATES:  Written  comments  should  be 
received  on  or  before  December  16,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
(carol.a.savage®irs.gov.).  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Prompt  Assessment 
Under  Internal  Revenue  Code  Section 
6501(d). 

OMB  Number:  1545-0430. 

Form  Number:  48\0. 

Abstract:  Fiduciaries  representing  a 
dissolving  corporation  or  a  decedent's 
estate  may  request  a  prompt  assessment 
of  tax  under  Internal  Revenue  Code 
section  6501(d).  Form  4810  is  used  to 
help  locate  the  return  and  expedite  the 
processing  of  the  taxpayer's  request. 

Current  Actions:  Tnere  are  no  changes 
being  made  to  the  form  at  this  time. 

TvTJe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  farms,  and  the  Federal 
goveriMnent. 

Estimated  Number  of  Respondents: 
4.000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  8,  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  02-26194  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Interrtal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  673 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
673.  Statement  for  Claiming  Benefiits 
Provided  by  Section  911  of  the  Internal 
Revenue  Code. 

DATES:  Written  comments  should  be 
received  on  or  before  December  16,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  or  through  the  Internet 
[carol.a.savage@irs.gov.).  Internal 


Federal  Register /Vol.  67,  No.  199 /Tuesday,  October  15,  2002 /Notices 


63733 


Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Statement  for  Claiming  Benefits 
Provided  by  Section  911  of  the  Internal 
Revenue  Code. 

OMB  Number:  1545-0666. 

Form  Numbers:  673. 

Abstract:  Under  section  911  of  the 
Internal  Revenue  Code  certain  income 
earned  abroad  is  excludable  from  gross 
income.  Form  673  is  completed  by  a 
citizen  of  the  United  States  and  is 
furnished  to  his  or  her  employer  in 
order  to  exclude  from  income  tax 
withholding  all  or  part  of  the  wages 
paid  the  citizen  for  services  performed 
outside  the  United  States. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  25.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  8,  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-26195  Filed  10-11-02;  8:45  am] 

BILUNG  CODE  4a30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Advisory  Group  to  the  Commissioner 
of  internal  Revenue;  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Internal  Revenue  Service 
Advisory  Council  (IRSAC)  will  hold  a 
public  meeting  on  Friday  October  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Lorenza  Wilds,  National  Public  Liaison, 
CL:NPL:PAC,  Room  7567  IR,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  Telephone:  202-622-6440 
(not  a  toll-free  number).  E-mail  address: 
p u blic  liaison ,-@irs.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988),  a 
public  meeting  of  the  IRSAC  will  be 
held  on  Friday,  October  18,  2002,  from 
9  a.m.  to  4  p.m.  in  Room  2140,  main 
Internal  Revenue  Service  building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  Issues  to  be  discussed 
include:  offers-in-compromise,  k-1 
matching  program,  compliance, 
competent  authority,  abusive  tax 
shelters,  transfer-pricing.  Reports  from 
the  three  IRSAC  sub-groups.  Wage  & 
Investment,  Small  Business/Self- 
Employed,  and  Large  and  Mid-size 
Business  will  also  be  presented  and 
discussed.  Last  minute  agenda  changes 
may  preclude  advance  notice.  The 
meeting  room  accommodates 
approximately  50  people,  IRSAC 
members  and  Internal  Revenue  Service 
officials  inclusive.  Due  to  limited 
seating  and  security  requirements, 
please  call  Lorenza  Wilds  to  confirm 
your  attendance.  Ms.  Wilds  can  be 
reached  at  202-622-6440.  Attendees  are 
encouraged  to  arrive  at  least  30  minutes 
before  the  meeting  begins  to  allow 
sufficient  time  for  purposes  of  security 
clearance.  Please  use  the  main  entrance 
at  1111  Constitution  Avenue  to  enter  the 
building.  Should  you  wish  to  the  IRSAC 
to  consider  a  written  statement,  please 
call  (202)  622-6440,  or  write  to:  Internal 
Revenue  Service,  Office  of  National 


Public  Liaison,  CL;NPL:PAC,  1111 
Constitution  Avenue,  NW.,  Room  7567 
IR,  Washington,  DC  20224  or  e-mail: 
public_liaison@irs.gov. 

Dated:  October  7,  2002. 
Nancy  A.  Thoma. 

Designated  Federal  Official.  Branch  Chief. 

Planning  6-  Advisory  Councils. 

IFR  Doc.  02-26191  Filed  10-11-02:  8:45  am) 

BILLING  CODE  4830-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0205] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA).  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
conunent  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
used  to  notify  contractors  of  available 
work,  solicit  and  evaluate  bids,  and 
monitor  work  in  progress 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  16. 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff  (193B1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420  or  e-mail: 
ann.bickoff@hq.med.va.gov.  Please  refer 
to  "OMB  Control  No.  2900-0205"  in 
any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  at  (202)  273-8310  or  FAX 
(202) 273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13:  44 
U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
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being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessar\- 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology 

Titles 

a.  VA  Form  10-2850,  .Application  for 
Physicians,  Dentists,  Podiatrists  and 
Optometrists. 

b.  \'A  Form  10-2850a.  Application  for 
Nurses  and  Nurse  .Anesthetists. 

c.  VA  Form  10-2850b,  Application  for 
Residents 

d.  VA  Form  10-2850c,  .Application  for 
Associated  Health  Occupations 

e.  VA  Form  FL  10-34 la,  Appraisal  of 
Applicant 

OMB  Control  S'umber  2900-0205. 

Tvpe  ot  Review  Extension  of  a 
currently  approved  collection 

Abstract  \'A  Forms  10-2850  and  10- 
2850d  through  c  are  applications 
designed  specifically  to  elicit 
appropriate  information  about  each 
candidate's  qualifications  for 
emplovment  with  \'A   VH.A  offii:ials  use 
the  information  to  evaluate  education, 
professional  experience  and  credentials 
and  to  determine  suitability  and  grade 
level  of  applications  of  physicians, 
dentists,  podiatrists,  optometrists, 
nurses  and  nurse  anesthetists,  residents, 
and  associated  health  occupations,  and 
appraisal  of  applicants  The  forms 
require  disclosure  of  details  about  all 
licenses  ever  held.  Drug  Enforcement 
Administration  certificatit)n.  board 
certification,  clinical  privileges,  revoked 
certification  or  registrations,  liability 
insurance  history,  and  involvement  in 
malpractice  proceedings  Form  Letter 
10-34 la  IS  a  pre  employment  reference 
form  used  to  elicit  information 
concerning  the  prior  education  and/or 
performance  of  the  Title  38  applicant 

Affected  Public  individuals  or 
Households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  Federal 
Government,  State,  LiKal  nr  Tribal 
Government. 

Estimated  Annual  Burden  68,610 
hours 


a  VA  Form  10-2850,  Application  for 
Physicians,  Dentists,  Podiatrists  and 
Optometrist.s — 6.450  hours. 

b.  VA  Form  10-2850a.  Application  for 
Nurses  and  Nurse  Anesthetists — 25,800 
hours. 

c.  VA  Form  10-2850b.  Application  for 
Residents— 13,760  hours. 

d.  VA  Form  10-2850c.  Application  for 
Associated  Health  Occupations — 8,600 
hours. 

e.  VA  Form  FL  10-34 la.  Appraisal  of 
Applicant — 14,000  hours. 

Estimated  Avemge  Burden  Per 
Respondent:  27  minutes. 

a.  VA  Form  10-2850,  Application  for 
Physicians,  Dentists,  Podiatrists  and 
Optometrists — 30  minutes. 

b.  VA  Form  10-2850a,  Application  for 
Nurses  and  Nurse  Anesthetists — 30 
minutes. 

c.  VA  Form  10-2850b,  Application  for 
Residents — 30  minutes. 

d.  VA  Form  10-2850c.  Application  for 
.Associated  Health  Occupations — 30 
minutes. 

e.  VA  Form  FL  10-34 la.  Appraisal  of 
Applicant — 20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
151,220 

a  VA  Form  10-2850,  Application  for 
Physicians,  Dentists.  Podiatrists  cind 
Optometrists— 12.900. 

b  V.A  Form  10-2850a.  Application  for 
Nurses  and  Nurse  Anesthetists — 51.600. 

c.  VA  Form  10-2850b,  Application  for 
Residents— 27,520. 

d  VA  Form  10-2850c,  Application  for 
Associated  Health  Occupations — 
17.200. 

e  VA  Form  FL  10-341a.  Appraisal  of 
Applicant^2.000. 

lUted   ()<:tc)bKr  2.  2002 

Hv  liirw  tioii  of  the  Secretary. 
Ernesto  (^a.stro. 

/>irf'i  (or.  /<f( orr/s  Miinaffpment  Senice. 
IKK  [)(!(    02-2fil20  Filed  10-11-02;  8:45  ami 
BILUMG  COOC  B320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0208] 

Proposed  Infonnation  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
.Administration,  Department  of  Veterans 
.Affairs. 
action:  Notice. 


SUMMARY:  The  Veterans  Health 
.Administration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 


proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
infonnation,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
used  to  notify  contractors  of  available 
work,  solicit  and  evaluate  bids,  and 
monitor  work  in  progress. 

DATES:  Written  conunents  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  16, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Aim 
W.  Bickoff  (193B1).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
ann.bickoff@hq.med.va.gov.  Please  refer 
to  "OMB  Control  No.  2900-0208"  in 
any  correspondence. 
FOR  RiRTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  at  (202)  273-8310  or  FAX 
(202)  273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles 

a.  VA  Form  10-6131.  Daily  Log- 
Formal  Contract 

b.  VA  Form  10-6298,  Architect- 
Engineer  Fee  Proposal 

c.  VA  Form  10-6299.  Supplement  to 
SF  129.  Solicitation  Mailing  List 
Application 

OMB  Control  Number:  2900-0208, 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Abstract: 

a.  VA  Form  10-6131  is  used  by 
contractors  to  furnish  daily  reports 
verifying  work  progression  and  assures 
proper  contract  compliance. 

b.  VA  Form  10-6298  is  used  by 
architect-engineering  firms  to  submit  a 
fee  proposal  on  the  scope  and 
complexity  of  an  individual  project. 

c.  VA  Form  10-6299  is  mailed  with 
SF  129,  Solicitation  Mailing  List 
Application,  is  used  to  compile  a  list  of 
potential  bidders  and  by  potential 
contractors  who  are  afforded  advance 
notification  of  projects. 

Affected  Public:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  7.400 
hours. 

Estimated  Average  Burden  Per 
Respondent 

a.  VA  Form  10-6131 — 12  minutes. 

b.  VA  Form  10-6298—4  hours. 

c.  VA  Form  10-6299 — 6  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents 

a.  VA  Form  10-6131—18,000. 

b.  VA  Form  10-6298—200. 

c.  VA  Form  10-6299—3,000. 

Dated:  October  2,  2002. 

By  direction  of  the  Secretary. 

Ernesto  Castro, 

Director,  Records  Management  Service. 

[FR  Doc,  02-26121  Filed  10-11-02;  8:45  am] 

BILUNO  CODE  8320-01-P 


ACTION:  Notice. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0609] 

Proposed  Infonnation  Collection 
Activity:  Propoeed  Collaction; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 


SUMMARY:  The  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs  (VA),  is  annoimcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  conunents  for  information 
needed  to  determine  an  accurate 
projection  of  VA's  ability  to  serve 
veterans  who  are  seeking  VA  services, 
DATES:  Written  conunents  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  16, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
W.  Bickoff  (193B1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail; 
ann.bickoff@hq.med.va.gov.  Please  refer 
to  "OMB  Control  No.  2900-0609"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
W.  Bickoff  at  (202)  273-8310  or  FAX 
(202) 273-9381. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 


information  will  have  practical  utility; 
(2)  the  acciu'acy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Veterans  Enrollees'  Heath  and 
Reliance  Upon  VA,  VA  Form  10- 
21034g. 
OMB  Control  Number:  2900-0609, 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  Public  Law  104-262,  The 
Veterans  Health  Care  Eligibility  Reform 
Act  of  1996,  mandated  VA  to  implement 
eligibility  reforms  with  an  annual 
eruoUment.  VA  must  em-oU  veterans  by 
specified  priorities  as  feu  down  the 
priorities  as  the  available  resources 
permit.  There  is  no  valid,  recent 
information  available  in  administrative 
databases  on  all  eruollees'  health  status, 
income,  and  their  reliance  upon  the  VA 
system.  The  magnitude  of  changes  each 
year  in  enrollees,  their  characteristics, 
cmd  system  policies  make  annual 
surveys  necessary  to  capture  this  critical 
information  for  input  into  VHA's  Health 
Care  Services  Demand  Model. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  9,375 
hotirs. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  Armually. 
Estimated  Number  of  Respondents: 
37,500, 
Dated:  October  1,  2002. 
By  direction  of  the  Secretary. 
Ernesto  Castro, 

Director,  Records  Management  Sen'ice. 
[FR  Doc.  02-26122  Filed  10-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart17 

RIN  1018— AI25 

Endangered  and  TTireatened  Wildlife 
and  Plants;  Determinations  of 
Prudency  for  Two  Mammal  and  Four 
Bird  Species  in  Guam  and  the 
Commonwealth  of  the  Northern 
Mariana  islands  and  Proposed 
Designations  of  Critical  Habitat  for  One 
Mammal  and  Two  Bird  Species 

agency:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Proposed  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  have 
reconsidered  whether  designating 
critical  habitat  for  the  Mariana  fruit  bat 
(Pteropus  manannus  mariannus).  little 
Mariana  fruit  bat  (Pteropus  tokudae). 
Guam  Micronesian  kingfisher  (Halcyon 
cinnamomma  cinnamomina).  Mariana 
crow  (Corvus  kutxiryi).  Guam  bruadbiU 
(Myiagra  freycineti).  and  Guam 
subspecies  of  bridled  white-eye 
(Zosterops  conspicillatus  conspicillatus) 
would  be  prudent  We  propose 
designation  of  critical  habitat  for  the 
Mariana  fruit  bat,  Guam  Micronesian 
kingfisher,  and  Mariana  crow  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  We  propose 
designating  approximately  10.037 
hectares  (ha)  (24.803  acres  (ac))  on  the 
island  of  Guam  for  the  Mariana  fruit  bat 
and  the  Guam  Micronesian  kingfisher 
For  the  Mariana  crow,  we  propose 
designating  approximately  9,309  ha 
(23.004  ac)  on  the  island  of  Guam  and 
approximately  2,462  ha  (6.084  ac)  on 
the  island  of  Rota  in  the  Commonwealth 
of  the  Northern  Mariana  Islands  (CNMI) 
On  Guam,  the  Mariana  fruit  bat  and 
Guam  Micronesian  kingfisher  proposed 
critical  habitat  unit  boundaries  are 
identical  and  the  boundaries  of  the 
proposed  critical  habitat  for  the  Mariana 
crow  is  contained  within  these  identical 
boundaries.  On  Rota,  critical  habitat  is 
proposed  only  for  the  Mariana  crow. 

We  have  determined  that  designation 
of  critical  habitat  would  not  be  prudent 
for  the  little  Mariana  fruit  bat.  Guam 
broadbill,  and  bridled  white-eye 
because  all  three  species  likely  are 
extinct.  These  species  inhabited  native 
forests  similar  to  those  required  by  the 
Mariana  fruit  bat,  Guam  Micronesian 
kingfisher,  and  Mariana  crow,  and  the 
designation  of  critical  habitat  for  these 
species  on  Guam  will  provide  some 
insurance  in  the  event  that  any  of  the 


species  presumed  extinct  are 
rediscovered. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts.  We  may  revise  this 
proposal  to  incorporate  or  address  new 
information  received  during  the 
comment  period. 

DATES:  Comments:  Comments  from  all 
interested  parties  must  be  received  by 
December  16.  2002. 

Public  Hearings:  A  public  hearing  will 
he  held  on  Rota  from  6  to  8  p.m.  on 
Wednesday,  November  6,  2002.  A 
public  hearing  will  also  be  held  on 
Guam  from  6  to  8  p.m.,  Thursday, 
November  7.  2002.  Prior  to  each  public 
hearing,  the  Service  will  be  available 
from  3:30  to  4:30  p.m.  to  provide 
information  and  to  answer  questions. 
We  also  will  be  available  for  questions 
after  each  of  the  hearings. 
ADDRESSES:  The  Rota  public  hearing 
will  be  held  at  the  Rota  Resort,  2600 
Bishop  Drive.  As  Puladan.  The  Guam 
public  hearing  will  be  held  at  the 
Outrigger  Guam  Resort,  1255  Pale  San 
Vitores  Road.  Tumon  Bay. 

Anyone  wishing  to  maike  oral 
comments  for  the  record  at  the  public 
hearing  is  encouraged  to  provide  a 
written  copy  of  their  statement  and 
present  it  to  us  at  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may  be 
limited.  Oral  and  written  statements 
receive  equal  consideration. 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  hearing  should 
contact  Patti  Carroll  at  503/231-2080  as 
soon  as  possible.  In  order  to  allow 
sufficient  time  to  process  requests, 
please  call  no  later  than  1  week  before 
the  hearing  date. 

You  may  submit  your  comments  and 
materials  concerning  this  proposal  by 
any  one  of  the  following  methods: 

You  may  submit  comments  and 
information  on  this  proposed  rule  to 
Paul  Henson,  Field  Supervisor,  Pacific 
Islands  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service,  300  Ala 
Moana  Boulevard,  Room  3-122,  Box 
50088,  Honolulu,  HI  96850. 

You  may  hand-deliver  written 
comments  to  our  Pacific  Islands  Office 
at  the  address  given  above. 

You  may  send  comments  by 
electronic  mail  (e-mail)  to; 
Mariana  CritHab@rl  .fws.gov.  See  the 
Public  Comments  Solicited  section 
below  for  file  format  and  other 
information  about  electronic  filing. 

Availability  of  Documents: 
Supporting  documentation  and 
references  used  in  the  preparation  of 


this  proposed  rule  and  all  comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  in  the 
Pacific  Islands  Fish  and  Wildlife  Office 
in  Honolulu  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  or  Fred 
Amidon,  Fish  and  Wildlife  Biologist, 
Pacific  Islands  Fish  and  Wildlife  Office, 
at  the  above  address  (telephone:  808/ 
541-3441;  facsimile:  808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Territory  of  Guam  (Guam)  is  the 
largest  and  southernmost  of  the  16 
islands  in  the  Mariana  Archipelago. 
Guam  is  located  at  13o  30'  N  and  145o 
E  and  is  approximately  49  kilometers 
(km)  (30  miles  (mi))  long  and  7  to  15  km 
(4  to  9  mi)  wide.  The  northern  half  of 
Guam  is  an  upraised  limestone  plateau 
and  the  southern  half  is  primarily  of 
volcanic  origin  with  a  mountainous 
topography.  The  major  habitat  types 
found  on  Guam  include  limestone 
forest,  grassland,  swamp  forest 
(including  mangroves),  ravine  forest, 
secondary  forest,  agriculturd  forest 
(including  coconut  plantations),  coastal 
forest,  open  ground  (including  pastvires 
and  cultivated  areas),  urban  vegetation, 
and  marshland  (Fosberg  1960,  Mueller- 
Dombois  and  Fosberg  1998).  The 
majority  of  Northern  Guam  is  secondary 
forest,  with  large  areas  cleared  for 
military  facilities  and  business  and 
residential  development.  Southern 
Guam  is  a  mosaic  of  grassland  and 
patches  of  ravine,  limestone,  swamp, 
and  secondary  forests. 

Rota  is  the  fourth  largest  island  in  the 
Mariana  Archipelago,  and  is  located  49 
km  (30  mi)  north  of  Guam  at  14°10'  N 
and  145°  E.  The  island  is  approximately 
18  km  (11  mi)  long  and  4  to  7  km  (2.5 
to  4  mi)  wide.  The  western  half  of  the 
island  is  dominated  by  an  uplifted 
plateau,  the  Sabana,  which  supports  a 
combination  of  limestone  forest, 
grassland,  and  agricultural  land.  The 
Sabana  encompasses  12  km^  (5  mi^)  at 
an  elevation  of  450  meters  (m)  (1,476 
feet  (ft)).  Steep  cliffs  border  the  Sabana 
on  all  but  the  northeast  side,  where  the 
plateau  slopes  down  to  the  eastern  part 
of  the  island,  which  supports  a 
combination  of  secondary  forest  and 
residential  and  agricultural  lands. 
Because  access  is  difficult,  the  cliffs 
surrounding  the  Sabana  support 
primary  limestone  forest.  Although 
approximately  60  percent  of  Rota  is  now 
forested  (Falanruw  et  al.  1989),  and  the 
native  vegetation  on  Rota  is  less 
disturbed  than  on  Guam,  much  of  the 
forest  on  Rota  is  of  medium  stature  and 
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is  degraded  by  development  activities, 
introduced  plants  and  animals,  logging, 
and  the  effects  of  war&ie  from  WWII 
(Fosberg  1960,  Engbring  et  al.  1986, 
NRC  1997,  Mueller-Dombcis  and 
Fosberg  1998).  Prior  to  human 
colonization,  both  Guam  and  Rota  likely 
were  covered  with  forest  and  had 
similar  vegetation  and  habitat  types. 

Taxonomy.  Life  History,  Distribution, 
and  Habitat 

Mariana  fruit  bat— This  species  is  a 
medium-sized  friiit  bat  weighing  from 
330  to  577  grams  (g)  (12  to  20  ounces 
(oz))  with  a  wingspan  of  860  to  1,065 
millimeters  (mm)  (34  to  42  inches  (in)) 
(Perez  1972).  The  abdomen,  wings,  and 
head  are  dark  brown,  while  the  back 
and  sides  of  the  neck  are  golden  or  pale 
brown.  This  species  is  a  member  of  the 
Old  World  frxiit  bat  family 
Pteropodidae,  which  is  distributed 
throughout  the  Old  World  tropics.  The 
Mariana  fruit  bat  historically  inhabited 
all  of  the  major  islands  in  the  Mariana 
archipelago.  This  species  typically 
roosts  diumally  in  colonies  in 
undisturbed  native  forests  and  forages 
widely  at  night  on  nectar,  fruit,  and 
leaves  of  at  least  22  plant  species  (Wiles 
1983).  The  Mariana  fruit  bat  is 
polygynous;  colonies  usually  consist  of 
harems  of  2  to  15  females  attended  by 
one  male  and  bachelor  groups  (Wiles 
1982a.  1983).  Females  typically  produce 
a  single  offspring  per  yiaar;  mating  and 
nursing  young  have  been  observed 
throughout  the  year  (Perez  1972,  Wiles 
1983,  Wiles  ef  07.1995). 

During  the  day,  Mariana  fruit  bats 
roost  in  native  and  non-native  trees 
alone  or  in  groups  or  colonies  of  a  few 
to  over  800  animals  (Wiles  1987, 
Pierson  and  Rainey  1992,  Worthington 
and  Taisacan  1995).  Roosting  bats  sleep 
during  much  of  the  day  but  also  perform 
other  activities,  such  as  grooming, 
breeding,  and  defending  roosting 
territories  within  the  colony  (USFWS 
1990a).  Several  hours  after  simset,  bats 
depart  their  roost  sites  to  forage  for  fruit 
and  other  native  and  non-native  plant 
materials  such  as  leaves  and  nectar 
(USFWS  1990a).  Little  is  knowm  about 
their  nightly  movements,  but  fruit  bats 
have  been  observed  foraging  as  far  as  12 
km  (7  mi)  from  known  roosting  sites  on 
Guam  (Wiles  et  al.  1995).  Radio  tracking 
of  the  Tongan  or  white-necked  fruit  bat 
{Pteropus  tonganus)  in  Samoa  indicates 
that  individual  animals  may  travel  as  far 
as  15  to  20  km  (9  to  12  mi)  from  their 
roosts  during  a  night's  foraging 
(Suzaime  Nelson,  University  of  Florida, 
pers.  comm.,  2002).  Similar  to  the 
Mariana  fruit  bat,  this  species  roosts 
colonially  during  the  day  and  forages 
widely  at  night,  feeding  on  the  fruit. 


nectar,  and  leaves  of  a  range  of  native 
and  non-native  plants  (Trail  1994, 
Banack  1998). 

At  present,  only  the  Guam  population 
of  Mariana  fruit  bat  is  listed  as 
endangered.  A  proposed  rule  to 
reclassify  the  Guam  population  of  the 
species  as  threatened  and  also  list  the 
population  in  the  CNMI  as  threatened 
was  published  on  March  26,  1998  (63 
FR  14641). 

On  Guam,  the  Mariana  fruit  bat  was 
historically  found  throughout  native 
forests.  In  1958,  Woodside  (1958) 
estimated  the  population  on  Guam  to 
number  approximately  3,000  fruit  bats. 
By  1995,  the  island  population  had  been 
reduced  to  between  300  and  500  and 
was  restricted  primarily  to  forest  on  the 
northern  tip  of  the  island  (Wiles  et  al. 
1995),  although  there  are  occasional 
reports  of  bats  from  southern  Guam 
aroimd  the  Fena  Reservoir  (Morton  and 
Wiles,  in  press).  Illegal  hunting  is 
believed  to  be  one  of  the  major  causes 
of  decline  in  this  species,  but  predation 
by  the  brown  treesnake  (Boiga 
irregularis)  also  may  be  an  important 
limiting  factor  (Wiles  1987).  The 
Mariana  fruit  bat  forages  and  roosts 
primarily  in  native  limestone  forest,  but 
coconut  plantations  and  coastal  forest 
are  occasionally  used  as  well  (Wiles 

1987,  Worthington  and  Taisacan  1996). 
Most  other  species  of  Pacific  fruit  bats 
generally  use  a  variety  of  forest  types, 
including  agricultural  forest  in  close 
proximity  to  residential  areas  (Falimruw 

1988,  Wiles  and  Engbring  1992,  Banack 
1998).  On  Guam,  however,  residential 
areas  generally  are  not  used  by  the 
Mariana  fruit  bat,  probably  because  they 
do  not  provide  adequate  protection  from 
poaching  (USFWS  1990a).  Forested 
areas  protected  from  human  intrusion 
are  necessary  for  conservation  of  the 
Mariana  fruit  bat  on  Guam. 

Little  Mariana  fruit  bat— This  species 
is  a  small  fruit  bat  weighing 
approximately  152  g  (5  oz)  with  a 
wingspan  of  650  to  709  mm  (25  to  28 
in)  (Tate  1934,  Perez  1972).  The 
abdomen  and  wings  of  the  little  Mariana 
fruit  bat  are  dark  brown  while  the 
mantle  and  sides  of  the  neck  are  golden 
or  brown.  The  top  of  the  head  is  grayish 
to  yellowish  brown  while  the  throat  is 
dark  brown.  This  species  was  a  member 
of  the  Old  World  fruit  bat  family 
Pteropodidae.  It  was  first  described  in 
1931  (Tate  1934),  and  is  believed  to 
have  been  endemic  to  the  island  of 
Guam.  Only  three  specimens  of  this 
species  have  been  collected,  and 
virtually  nothing  is  known  of  its  life 
history  or  distribution.  This  species 
typically  has  been  described  as  "rare" 
(Baker  1948,  Perez  1972).  It  was  last 
recorded  in  1968,  when  one  female  was 


shot  by  hunters  in  mature  limestone 
forest  at  Tarague  Point  in  Northern 
Guam  (Perez  1972).  The  little  Mariana 
fruit  bat  likely  is  extinct  (USFWS 
1990a). 

Guam  Micronesian  kingfisher — The 
Halcyon  kingfishers  are  widespread  in 
the  Pacific,  Australia,  and  Southeast 
Asia.  The  subspecies  Halcyon 
cinnamomina  cinnamomina  is  endemic 
to  Guam.  Other  subspecies  are  endemic 
to  Palau  and  Pohnpei.  The  Guam 
Micronesian  kingfisher  weighs 
approximately  56  to  76  g  (2  to  3  oz)  and 
is  sexually  dimorphic  (Baker  1951). 
Males  have  a  rusty  brown  head,  neck, 
upper  back,  and  underparts  and  a  blue 
tail  and  wings.  Females  look  similar  to 
the  male  but  the  chin,  throat,  and 
underparts  are  white.  The  Guam 
Micronesian  kingfisher  preys  on  insects 
and  small  vertebrates  such  as  skinks  and 
geckoes,  which  it  typically  captures  on 
the  ground  by  ambush  from  exposed 
perches  (Jenkins  1983).  This  species 
nests  in  cavities  excavated  in  soft,  rotten 
wood,  and  thus  requires  mature  forest 
harboring  relatively  large-diameter, 
mature  trees  (Marshall  1989).  Nesting 
activity  in  the  wild  on  Guam  was 
dociunented  to  occur  primarily  between 
December  and  July,  and  the  average 
clutch  size  was  two  eggs  Oenkins  1983). 

The  Guam  subspecies  was  conunon 
throughout  Guam  as  recently  as  1945 
(Marshall  1949),  and  was  found 
throughout  most  forest  types  (Jenkins 
1983).  Up  to  3,000  birds  were  recorded 
in  1981  ftngbring  and  Ramsey  1984), 
but  the  kingfisher  declined  rapidly,  and 
now  is  extinct  in  the  wild.  However,  a 
captive  population  of  63  birds  has  been 
established  and  is  maintained  at  1 1  zoos 
in  North  America  including  the  Bronx, 
Philadelphia,  and  National  Zoos  (B. 
Bahner,  National  Zoological 
Association,  in  litt.  2002),  and  the  Guam 
Division  of  Marine  and  Aquatic 
Resources  is  initiating  a  captive 
translocation  program  on  Guam.  Once 
the  brown  free  snake  is  controlled  or 
eradicated,  progeny  produced  by  this 
captive  flock  can  be  reintroduced  to 
Guam.  Adequate  forest  habitat 
containing  large  trees  suitable  for 
nesting  is  essential  to  the  successful 
reintroduction  of  kingfishers  to  the 
wild. 

Mariana  crow — This  species  is 
endemic  to  Guam  and  Rota,  and  is  one 
of  the  few  members  of  the  worldwide 
family  Corvidae  to  inhabit  oceanic 
islands.  The  Mariana  crow  is  a  small, 
black  crow  weighing  approximately  205 
to  270  g  (7  to  10  oz)  (Baker  1951).  Most 
of  the  information  about  the  life  historj' 
of  the  Mariana  crow  comes  from  Rota, 
where  the  species  is  more  abundant 
than  on  Guam,  though  still  rare  (Wiles 
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1998,  Morton  et  al  1999)  The  Mariana 
crow  is  omnivorous  and  forages  on  a 
wide  range  of  invertebrates,  small 
vertebrates,  fruit,  seeds,  foliage,  and 
bark  (L'SFVVS  in  prep).  Crows  forage  at 
all  heights  in  the  forest  as  well  as  on  the 
ground  The  Mariana  crow  associates  in 
family  groups,  and  pairs  defend 
territories  of  a  size  dependent  upon  the 
distribution  of  resources  (Morton  et  al 
1999)  Prior  to  population  declines  on 
Guam  (see  below),  aggregations  of  up  to 
66  birds  were  often  observed  prior  to  the 
breeding  season  (Wiles  1998)  On  Rota, 
nesting  is  concentrated  between  August 
and  February,  but  active  nests  have  been 
found  in  every  month  but  [une  (Morton 
et  al  1999)  Nests  are  built  an  average 
of  7  m  (23  ft)  off  the  ground,  with  nest 
trees  averaging  17  centimeter  (cm)  (  7 
in)  in  diameter  (Morton  et  al  1999)  In 
a  3-year  period  on  Rota,  an  average  of 
44  percent  of  Mariana  crow  pairs 
successfully  fledged  young  and 
averaged  12  fledglings  per  successful 
nest  (Morton  et  al  1999)  On  Guam,  nest 
predation  and  low  egg  viability  seem  to 
account  for  a  much  shorter  breeding 
season  (Morton  1996) 

On  Guam,  the  crow  historically  was 
widely  distributed  in  forest  habitats,  but 
densities  were  highest  in  limestone 
forests  and  lowest  in  grasslands  and 
areas  with  human  settlement  (Jenkins 
1983.  Michael  1987)  Similar  to  other 
Guam  forest  birds,  the  crow  disappeared 
from  most  of  the  island  with  the  spread 
of  the  brown  treesnake,  and  was 
restricted  to  the  northern  cliff  forests  by 
the  mid  1970s  The  population  on  Guam 
now  numbers  12  birds.  10  of  which 
were  translocated  from  Rota  or 
mainland  zoos  (Aguon  2002)  This  wild 
population  experiences  little  or  no 
reproductive  success,  and  captive 
propagation  efforts  on  Guam  and  in 
mainland  zoos  since  1984  have 
produced  few  juvenile  birds  for  release 
(USFWSinprep.) 

On  Rota,  Mariana  crows  were 
considered  relatively  common  and 
widely  distributed  in  1976  (Pratt  et  al 
1979).  The  first  island-wide  survey  of 
crows  on  Rota  in  1982  estimated  a 
population  of  1,318  individuals 
(Engbring  et  al  1986).  Crows  still  are 
distributed  widely  on  Rota  (Morton  et 
al  1999),  but  results  of  several  surveys 
indicate  that  the  crow  population  has 
declined  since  the  early  1980s. 
Differences  in  survey  methods  and 
seasonal  variation  among  surveys  has 
generated  debate  over  the  rate  of  decline 
in  this  20- year  period  Surveys  using  the 
variable  circular  plot  method  have  been 
conducted  regularly  since  1992. 
however,  and  these  indicate  that  the 
current  estimate  of  343  to  654  crows 
represents  a  decline  of  roughly  38 


percent  in  the  Rota  population  in  the 
last  decade  (Fancy  et  a/ 1999:  Morton  et 
a!  1999.  USFVVS  in  prep.). 

The  best  information  on  the  biology 
and  current  population  size  of  the 
Mariana  crows  on  Rota  comes  from  a 
detailed  study  of  six  areas  by  Morton  et 
al.  from  1995  to  1999.  Morton  et  al. 
(1999)  mapped  the  locations  of  all 
known  breeding  pairs  (n  =  85  pairs)  on 
Rota,  and  estimated  the  number  of 
additional  pairs  inhabiting  six  non- 
surveyed  areas  by  comparing  the  habitat 
in  these  areas  to  the  surveyed  habitats 
(n  =  25  pairs),  for  a  total  of  110  breeding 
pairs  on  Rota.  There  likely  are 
additional,  nonbreeding  crows  on  Rota, 
but  it  is  difficult  to  estimate  how  many 
there  may  be  (Morton  et  al.  1999). 

Compared  to  other  forest  birds  of 
Guam  and  Rota,  Mariana  crows  have 
large  territories  and  require  relatively 
large  tracts  of  limestone  forest  that  have 
low  levels  of  human  activity  or 
disturbance  (Morton  1996,  Morton  et  al. 
1999).  More  forest  is  necessary  to 
maintain  a  genetically  viable  population 
of  crows  than  for  other  forest  birds  on 
(iuam  because  each  pair  of  crows 
requires  more  space  than  do  smaller 
species.  Research  on  Guam  and  Rota 
also  indicates  that  human  disturbance 
can  affect  nesting  success  and 
placement  of  nest  sites  (Morton  1996, 
Mortonef  (jy  1999). 

.•Mthough  human  persecution  of  crows 
has  (K  curred  on  Rota  (National  Research 
Council  (NRC)  1997,  USFWS  in  prep.), 
we  believe  the  threat  to  the  species  will 
not  be  increased  by  the  designation  of 
critical  habitat  The  small  crow 
population  on  Guam  is  located  on 
refuge  lands  that  overlie  military  lands 
where  access  is  highly  restricted.  On 
Rota,  the  proposed  critical  habitat  is 
occupied  by  crows,  and  critical  habitat 
designation  thus  will  not  place 
additional  regulatory  burdens  on  the 
local  community  that  might  generate 
increased  persecution  of  crows. 
However,  we  are  seeking  public  input 
on  this  important  question. 

Guam  broadbill — This  flycatcher  was 
a  member  of  the  family  Monarchidae. 
Most  of  the  eight  or  nine  genera  in  this 
family  are  widespread  in  the  tropical 
Pacific,  and  many  species  are  endemic 
to  a  single  island  or  archipelago  (Pratt 
et  al  1987).  The  Guam  broadbill  was 
closely  related  to  congeners  in  Palau 
IMyiagra  erythropsj.  Chuuk  (M. 
oceanical.  and  Pohnpei  (M.  pluto).  The 
Guam  broadbill  weighed  approximately 
12  g  (0.4  oz)  and  had  a  bluish  head, 
neck,  back,  wings,  and  tail  and  a  white 
throat  and  light  cinnamon  breast  (Baker 
1951).  Similar  to  other  monarch 
flycatchers,  the  Guam  broadbill  was 
insectivorous  and  fed  both  by  gleaning 


prey  from  twigs  and  foliage  and  by 
hawking  insects  from  the  air  (Jenkins 
1983).  This  species  nested  year-round, 
and  nests  usually  were  placed  in  a  fork 
of  branches  in  understory  trees  or 
shrubs  (Jenkins  1983).  Both  sexes 
incubated  eggs  and  brooded  young 
(Jenkins  1983). 

Although  once  widespread  in  all  but 
grassland  habitats,  by  1979  the  Guam 
broadbill  was  restricted  primarily  to 
mature  limestone  forests  along  the  north 
end  of  the  island  (Jenkins  1983).  In 
1983,  the  population  was  restricted  to 
the  Pajon  Basin,  a  small  area  on  the 
north  coast,  and  was  estimated  at  less 
than  100  individuals  (Beck  1984).  The 
last  sightings  of  this  species  took  place 
in  1984.  one  in  March  in  Northwest 
Field  and  one  in  August  adjacent  to  the 
Navy  golf  course  in  Barrigada  (52  PR 
2239).  Since  1984,  spring  bird  surveys 
and  other  ornithological  activities  in 
areas  where  this  species  would  likely 
occur  have  yielded  no  observations 
(Wiles  et  al.  1995).  The  primary  cause 
of  decline  likely  was  predation  by  the 
introduced  brown  treesnake  (Savidge 
1986,  1987).  The  Guam  broadbill  likely 
is  extinct,  and  the  proposed  rule  to 
remove  this  species  from  the 
Endangered  Species  list  was  published 
in  the  Federal  Register  on  January  25, 
2002  (67  FR  3675). 

Bridled  white-eye — The  white-eye 
family  Zosteropidae  is  widespread  in 
the  Old  World  tropics  and  occurs  in  the 
tropical  Pacific  as  far  east  as  Samoa.  The 
Guam  subspecies  of  bridled  white-eye, 
Zosterops  conspicillatus  conspicillatus, 
was  endemic  to  Guam  (Beiker  1951),  and 
was  one  of  two  subspecies  in  the 
Mariana  Islands  (Slikas  et  al.  2000).  The 
bridled  white-eye  weighed 
approximately  10.0  g  (0.3  oz)  and  had  a 
white  eye  ring,  greenish  yellow  back, 
wings,  and  tail,  and  a  yellow  throat, 
breast,  and  abdomen  (Baker  1951). 
Although  white-eyes  are  known  to  feed 
on  fruit  and  nectar  as  well  as  insects, 
this  subspecies  was  primarily 
insectivorous  (Jenkins  1983).  Similar  to 
other  white-eyes,  the  bridled  white-eye 
on  Guam  was  a  flocking  bird  that 
displayed  little  territoriality,  even  while 
nesting  (Jenkins  1983).  Little  is  known 
of  its  nesting  habitats  on  Guam. 

The  bridled  white-eye  was  recorded 
historically  in  virtually  all  habitats  at  all 
elevations  on  Guam  (Jenkins  1983).  By 
the  mid  1940s,  however,  the  subspecies 
had  dwindled  in  southern  Guam 
(Stophet  1946).  and  in  central  Guam  it 
was  last  observed  in  the  early  1960s 
(Jenkins  1983).  By  1983  the  population 
was  restricted  to  northern  Guam  and 
was  thought  to  have  dropped  below  50 
individuals  (Beck  1984).  The  last  family 
group,  including  a  fledgling,  was 
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observed  in  the  Pajon  Basin  in  1982, 
and  the  last  individual  was  observed  at 
this  site  in  1983  (Beck  1984).  Since  this 
sighting  in  1983,  spring  bird  surveys 
and  other  omithological  activities  in 
areas  where  this  species  would  likely 
occur  have  yielded  no  observations 
(Wiles  et  al.  1995).  The  primary  cause 
of  decline  most  likely  was  predation  by 
the  brown  tree  snake  (Savidge  1986, 
1987).  The  Guam  subspecies  of  bridled 
white-eye  likely  is  extinct. 

Threats 

The  primary  foctor  in  the  decline  and 
disappearance  of  native  bird  and  bat 
species  on  Guam  certainly  has  been 
predation  by  non-native  species, 
including  the  brown  treesnake  (on 
Guam),  three  species  of  rat  (Rattus 
rattus,  R.  norvegfcus,  and  R.  exulans), 
and  the  mangrove  monitor  lizard 
^Vdranus  indicus)  (Savidge  1986, 1987). 
The  effects  of  these  predators  likely 
have  been  most  severe  on  birds,  and  the 
brown  treesnake  in  particular  has 
played  a  major  role  in  the  precipitous 
decline  in  Guam's  native  birds  (Savidge 
1987).  Predation  by  the  brown  treesnsie 
on  juvenile  Mariana  firuit  bats  also  is 
associated  with  the  decline  of  this 
species  on  Guam  (Wiles  et  al.  1995).  On 
Rota,  rats  in  particular  are  thought  to  be 
a  major  nest  predator  of  the  Mariana 
crow  (Morton  et  al.  1999). 

Habitat  loss  and  degradation  also  have 
contributed  to  the  decline  of  native 
species  in  the  Marianas  archipelago. 
Large  areas  of  Guam  were  cleared  of 
native  vegetation  during  and 
immediately  alter  World  War  n  (Fosberg 
I960),  and  the  encroachment  of  weedy 
non-native  plants,  especially  Leucaena 
leucacephala  (tangentangen),  has 
increased  since  1945.  Over  the  last  five 
decades,  the  clearing  of  land  for 
agricultural,  housing,  and  private 
development  {e.g.,  golf  courses  and 
hotels)  continued  throuf^ut  Guam  as 
toiuism  and  the  hiunan  population 
increased.  Little  development  has 
occurred  on  military  lands  since  they 
were  first  developed  after  the  war. 
However,  recently  an  area  of 
approximately  100  ha  (247  ac)  on 
Andersen  Air  Force  Base  was  cleared  for 
military  training  purposes  (USAF  2001). 
Significant  areas  of  native  forest  and 
other  vegetation  types  still  remain, 
(Mueller-Dombois  and  Fosberg  1998). 

On  both  Guam  and  Rota,  some  closed 
canopy  forests  have  been  degraded  by  a 
combination  of  human  development 
and  road  building,  alien  weeds  that 
flourish  in  disturbed  areas,  suppression 
of  forest  regrowth  by  introduced 
imgulates  such  as  deer  (Cervus 
mariannus),  pigs  (Sus  scrofa),  and,  on 
Guam,  carabao  (Bubalus  bubalis),  and 


invasive  vines  that  cover  regenerating 
forest.  Between  1945  and  1976  there 
was  approximately  a  10  percent  increase 
in  forest  coverage  on  Rota  (Plentovich  et 
al.  unpubl.  data),  but  between  1982  and 
1995,  5  to  10  percent  of  closed-canopy 
forest  habitat  was  lost  again  to 
development. 

Typhoons  are  a  common  occurrence 
in  the  Mariana  Islands.  Guam,  for 
example,  has  been  affected  by  typhoons 
in  74  percent  of  the  last  50  years  (based 
on  records  compiled  by  U.S.  Navy,  Joint 
Typhoon  Warning  Center).  Major 
typhoons  hit  Guam  in  1961  and  1976 
and  Rota  in  1988  and  1997.  causing 
significant  habitat  destruction  and 
probably  direct  mortality  of  bats  and 
birds.  The  islands  of  Tinian  and  Saipan 
(CNMI),  however,  also  have  sustained 
major  habitat  losses  and  typhoon 
damage,  but  have  retained  their  avian 
communities  to  a  greater  degree  than 
has  Guam,  althou^  some  species 
survive  in  precariously  low  numbers 
(Engbring  et  al.  1986).  Habitat  loss  and 
dameige  from  typhoons  has  influenced 
the  abundance  of  native  birds  and  bats 
in  the  Marianas,  but  these  species  have 
evolved  in  an  environment  where 
typhoons  have  always  been  a  natural 
occurrence.  The  habitat  alteration 
caused  by  these  storms  has  become  a 
serious  threat  to  these  species  only 
recently  as  their  populations  and 
distributions  have  declined  for  other 
reasons. 

Direct  human  impacts  [e.g.,  himting, 
persecution)  do  not  appear  to  be  a  major 
factor  in  the  decline  of  forest  birds  on 
Guam,  although  some  evidence  exists  of 
killing  and  harassment  of  crows  on  Rota 
(NRC  1997;  N.  Johnson,  CNMI  Division 
of  Fish  and  Wildlife,  pers.  comm., 
2000).  The  harvest  of  native  birds  has 
been  outlawed  on  Guam  since  the  turn 
of  the  century  (Executive  Order  No.  61, 
Naval  Governor  of  Guam,  1903).  In 
contrast,  hunting  has  had  a  significant 
impact  on  the  Mariana  fruit  bat  and 
little  Mariana  fruit  bat.  Fruit  bats  were 
himted  extensively  for  human 
consiunption  in  the  early  19008  (Coultas 
1931,  Baker  1948),  and  although  this 
hunting  was  outlawed  in  1966, 
poaching  of  fruit  bats  has  continued 
(USFWS  1990a). 

Pesticides,  disease,  and  competition 
with  non-native  species  all  have  been 
examined  to  assess  their  role  in  the 
declines  of  native  forest  vertebrates  in 
the  Mariana  Islands,  but  none  of  these 
variables  has  been  found  to  have  had  a 
major  impact  on  the  six  species  treated 
in  this  document  (Maben  1982;  Grue 
1985;  Savidge  1986;  USFWS  1990a. 
1990b). 

The  likely  extinctions  of  the  little 
Mariana  fruit  bat,  the  Guam  broadbill, 


and  the  bridled  white-eye  on  Guam 
probably  are  attributable  to  a 
combination  of  predation  by  non-native 
animals,  habitat  loss,  severe  storms, 
and,  in  the  case  of  the  little  Mariana 
fruit  bat.  hunting  (USFWS  1990a, 
1990b).  The  importance  of  these  factors 
likely  varied  among  the  three  species, 
but  the  lack  of  life  history  information 
and  long-term  monitoring  data  for  these 
three  species  make  it  difficult  to  assess 
the  exact  degree  of  threat  in  each  case. 

All  six  species  have  been  listed  under 
the  Federal  Endangered  Species  Act 
since  1984  and  receive  protection 
through  section  7  (interagency 
consultation]  and  section  9  (take 
prohibitions).  However,  the  populations 
of  all  six  species  are  extremely  low  or 
do  not  occur  in  the  landscape.  ESA 
sections  7  and  9  provide  limited 
protection  for  unoccupied  habitat.  On 
Guam,  approximately  9,106  ha  (22,500 
ac)  of  military  land  are  included  as 
refuge  overlay  lands  that  are  managed 
under  cooperative  agreements  between 
the  Service  and  the  U.S.  Navy  (Navy) 
and  U.S.  Air  Force  (Air  Force)  (U.S. 
Navy  and  USFWS  1994,  and  U.S.  Air 
Force  and  USFWS  1994).  However, 
these  overlay  lands  are  managed 
primarily  for  the  military  mission  and 
secondarily  for  conservation  purposes. 
Approximately  1.700  ha  (4,200  ac)  of 
Government  of  Guam  land  are  zoned  as 
conservation  areas  imder  the 
jurisdiction  of  the  Chamorro  Land  Trust 
Commission.  However,  the  Chamorro 
Land  Trust  Commission  has  the 
authority  to  change  the  status  of  these 
lands  at  any  time,  and  we  were  unable 
to  obtain  information  about  what 
conservation  activities  take  place  on 
these  lands. 

On  Rota,  the  critical  habitat  unit 
proposed  for  the  Mariana  crow  includes 
a  small  portion  of  the  Sabana  Protected 
Area  and  most  of  the  Afatimg  Wildlife 
Management  Aiea  and  Ichenchon  Bird 
Sanctuary.  The  conservation  rules  in  the 
draft  management  plan  for  the  Sabana 
Protected  Area  (SPAMC  1996)  do  not 
specifically  address  conservation  of  the 
Mariana  crow,  nor  do  they  prohibit 
activities  that  have  the  potential  to 
affect  crows  or  crow  habitat,  such  as 
forest  clearing  and  hunting  of  non- 
protected bird  species.  Furthermore, 
this  draft  plan  has  not  been  finalized  or 
implemented.  No  management 
documents  exist  for  the  Afatung 
Wildlife  Management  Area  or  the 
Ichenchon  Bird  Sanctuary. 

Previous  Federal  Action 

The  six  species  treated  here  were 
listed  as  endangered  along  with  three 
other  vertebrate  species  in  a  final  rule 
published  in  the  Federal  Register  on 
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August  27,  1984  (49  FR  33881).  A 
review  of  the  status  of  12  Guam  and 
CNMI  vertebrate  species  was  published 
on  May  18.  1979  (44  FR  29128)  This 
review,  which  led  to  the  listing  of  nine 
species  in  1984.  resulted  from  three 
separate  petitions  to  the  Service  filed  by 
three  Governors  or  Acting  Governors  of 
Guam  in  1978.  1979,  and  1981,  and  a 
fourth  petition  filed  by  the  International 
Council  for  Bird  Preservation  in  1980  In 
the  Service's  Review  of  Vertebrate 
Wildlife  published  December  30.  1981 
(47  FR  58454).  five  of  the  six  species 
treated  in  the  present  proposed  rule 
were  included  in  Category  1  Category  1 
candidate  species  were  taxa  for  which 
we  had  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals 
The  little  Mariana  fruit  bat  was 
classified  as  Category  2.  Category  2 
candidates  were  taxa  for  which  data  in 
our  possession  indicated  listing  was 
possibly  appropriate  but  for  which 
substantial  information  on  biological 
vulnerability  and  threats  were  not 
known  or  on  file  to  support  preparation 
of  proposed  rules.  In  a  proposed  rule 
published  on  November  29.  1983  (48  FR 
53729).  the  Service  determined 
endangered  status  for  nine  of  the  1 2 
species  in  the  four  petitions.  The  final 
listing  rule  for  the  nine  species, 
including  the  six  species  treated  in  the 
current  proposed  rule,  was  published  on 
August  27.  1984  (49  FR  33881). 

A  proposed  rule  to  designate  critical 
habitat  for  these  six  endangered  species 
on  Guam  was  published  in  the  Federal 
Register  on  June  14.  1991  (56  FR  27485) 
This  proposed  rule  was  withdrawn  on 
April  4,  1994.  (59  FR  15696)  because 
most  of  the  lands  proposed  as  critical 
habitat  had  by  this  time  been 
incorporated  in  the  Guam  National 
Wildlife  Refuge  overlay  lands,  and  the 
Service  therefore  determined  that 
critical  habitat  designation  was  not 
prudent  because  it  would  not  provide 
these  species  with  any  benefit  beyond 
that  already  provided  by  the  refuge 
overlay  lands. 

Since  the  withdrawal  of  the  proposed 
critical  habitat,  several  judicial 
decisions  in  court  cases  examining 
critical  habitat  determinations  have 
rejected  rationales  used  by  the  Service 
in  "not  prudent  "  findings.  These  cases 
included  Natural  Resources  Defense 
Council  V.  US  Department  of  the 
Interior.  113  F  3d  1121  (9th  Cir.  1997) 
involving  the  threatened  coastal 
California  gnatcatcher.  and 
Conservation  Council  for  Hawaii  v. 
Babbitt.  2  F.  Supp.  2d  1280  (D.  Haw 
1998)  involving  245  listed  plant  species 
The  decisions  in  these  cases  rejected  the 
Service's  rationales  of  "increased 


threat"  and  "no  benefit"  in  the  case  of 
the  gnatcatcher.  and  of  "increased 
threat.  '  "no  benefit  on  private  lands." 
and  "no  additional  benefit  on  federal 
lands"  in  the  case  of  the  Hawaiian 
plants 

On  April  3.  2000.  the  Marianas 
.•\udubon  Society  and  the  Center  for 
Biological  Diversity  filed  a  suit  to 
challenge  the  Service's  1994  withdrawal 
of  critical  habitat'  for  the  six  species.  On 
September  7.  2000,  the  Service  filed  a 
motion  to  voluntarily  remand  the 
withdrawal  and  non-prudency  decision 
based  on  the  subsequent  court 
decisions.  This  motion  set  a  deadline  of 
June  3.  2003.  for  the  Service  to 
determine  prudency  and  designate  final 
critical  habitat,  if  prudent,  for  these  six 
species.  On  January  25.  2002,  the 
Government  of  Guam  filed  a  motion  for 
preliminary  injunction  against  the 
Service  to  prevent  our  re-consideration 
of  the  1994  "not  prudent"  critical 
habitat  determinations  for  the  six 
species.  On  February  8,  2002,  the 
Service  filed  its  opposition  to  the 
Government  of  Guam's  motion  for 
preliminary  injunction.  On  April  16, 
2002,  the  Guam  District  Court  dismissed 
the  Government  of  Guam's  motion  for 
preliminary  injunction  and  issued  a 
ruling  upholding  the  settlement  based 
on  a  voluntary  remand. 

On  December  7,  2001,  we  mailed 
letters  to  four  major  landowners 
(Chamorro  Land  Trust  Commission, 
U.S.  Air  Force,  U.S.  Navy,  and  Guam 
National  Wildlife  Refuge)  on  Guam 
informing  them  that  the  Service  was  in 
the  process  of  determining  the  prudency 
of  designating  critical  habitat  for  the 
little  Mariana  fruit  bat.  Mariana  fruit 
bat.  Mariana  crow,  Guam  broadbill, 
Guam  Micronesian  kingfisher,  and  the 
bridled  white-eye  and  requested  from 
them  information  on  management  of 
lands  that  currently  or  recently  (within 
the  past  30  years)  support  these  six 
species.  The  letters  contained  a  fact 
sheet  describing  the  six  listed  species 
and  critical  habitat,  the  1991  proposed 
rule  to  designate  critical  habitat,  the 
1994  withdrawal  of  the  proposed  nde, 
and  a  questionnaire  designed  to  gather 
information  about  land  management 
practices,  which  we  requested  be 
returned  to  us  by  January  14,  2002.  We 
received  three  responses  to  our 
landowner  mailing  with  varying  types 
and  amounts  of  information  on  current 
land  management  activities.  Some 
responses  included  natural  resource 
management  plans,  cooperative 
agreements,  and  descriptions  of 
management  activities  such  as  brown 
treesnake  and  feral  ungulate  control. 

On  February  7  and  8.  2002.  the 
Service  met  with  several  landowners 


and  managers  in  Guam,  including  the 
Navy  and  Air  Force,  to  obtain  more 
specific  information  on  management 
activities  and  suitability  of  certain 
habitat  areas  for  these  six  species.  On 
June  8  and  July  31,  2002,  we  sent  to 
landowners,  other  stakeholders,  and 
scientific  experts  a  request  for 
comments  on  copies  of  draft  maps  of 
areas  on  Guam  and  Rota  identified  as 
being  important  to  the  species.  The 
information  provided  by  landowners 
and  managers  and  scientists  during  the 
meetings,  in  subsequent  informal 
discussions,  and  in  the  responses  to  our 
written  request  for  comments  was 
considered  and  incorporated  into  this 
proposed  rule. 

Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  Act  as — (i)  the  specific 
areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (U)  that 
may  require  special  management 
considerations  or  protection;  and,  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species  (16  U.S.C. 
1532(5)(A)).  "Conservation,"  as  defined 
by  the  Act,  means  the  use  of  all  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  a  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary  (16 
U.S.C.  1532  (3)). 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
requirement  that  Federal  agencies 
insure  against  destruction  or  adverse 
modification  of  critical  habitat  with 
regard  to  actions  they  carry  out,  fund,  or 
authorize.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  regulatory  protection  to  lands 
designated  as  critical  habitat.  Because 
consultation  under  section  7  of  the  Act 
does  not  apply  to  activities  on  private  or 
other  non-Federal  lands  that  do  not 
involve  a  Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

Criticed  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
conservation  and  where  management 
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actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  conservation  of  that 
species,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified  or  help  to  avoid 
accidental  damage  to  such  areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
[i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)).  Section 
3{5)(C)  of  the  Act  states  that  not  all  areas 
that  can  be  occupied  by  a  species 
should  be  designated  as  critical  habitat 
unless  the  Secretary  determines  that  all 
such  areas  are  essential  to  the 
conservation  of  the  species.  Our 
regulations  (50  CFR  424.12(e))  also  state 
that,  "The  Secretary  shall  designate  as 
critical  habitat  areas  outside  the 
geographic  area  presentiy  occupied  by 
the  species  only  when  a  designation 
limited  to  its  present  range  would  be 
inadequate  to  ensure  the  conservation  of 
the  species." 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  July  1, 1994  (59  FR 
34271),  provides  criteria,  establishes 
procedures,  and  provides  gwdance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available.  It  requires 
that  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  conunercial 
data  available,  use  primary  and  original 
sources  of  information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
.  information  should  be  the  listing 


package  for  the  species.  Additional 
information  may  be  obtained  from  a 
recovery  plan,  sirticles  in  peer- reviewed 
journals,  conservation  plans  developed 
by  states  and  counties,  scientific  status 
surveys  and  studies,  and  biological 
assessments  or  other  unpublished 
materials. 

Section  4  generally  requires  that  we 
designate  critical  habitat  at  the  time  of 
listing  and  based  on  what  we  know  at 
the  time  of  the  designation.  Habitat  is 
often  dynamic,  however,  and 
populations  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  should  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  may 
continue  to  be  available  for  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  or  subject  to  the 
regulatory  protections  afforded  by  the 
section  7(a)(2)  jeopardy  standard  and 
the  section  9  taike  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  be  subject  to  review  in 
light  of  future  recovery  plans,  habitat 
conservation  plans  (HCP),  or  other 
species  conservation  plaiming  and 
recovery  efforts. 

Prudency  Determination 

Designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exists:  (i)  the 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species;  or  (ii)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species  (50  CFR  424.12(a)(1)).  To 
determine  whether  critical  habitat 
would  be  prudent  for  each  species,  we 
analyzed  the  potential  threats  and 
benefits  for  each  species. 

The  litUe  Mariana  finit  bat,  Guam 
broadbill,  and  bridled  white-eye  are 
believed  extinct  on  Guam.  The  little 
Mariana  fruit  bat  was  last  observed  in 
1968  and  subsequent  surveys  for  this 
species  in  the  1970s  and  1980s  yielded 
no  observations  (USFWS  1990a).  The 
Guam  broadbill  was  last  observed  in 
1984  and  subsequent  forest  bird  surveys 
and  other  ornithological  activities  in 
areas  where  this  species  would  likely 


occur  have  yielded  no  observations 
(Wiles  et  al.  1995).  A  proposed  rule  to 
remove  the  Guam  broadbill  from  the 
Endangered  Species  list  was  published 
in  the  Federal  Register  on  January  25, 
2002  (67  FR  3675).  The  bridled  white- 
eye  was  last  observed  on  Guam  in  1984 
and  subsequent  forest  bird  surveys  and 
other  ornithological  activities  in  areas 
where  this  species  would  likely  occur 
have  yielded  no  observations  (Wiles  et 
al.  1995).  Therefore,  because  these 
species  are  believed  extinct  on  Guam, 
we  propose  that  designation  of  critical 
habitat  for  the  little  Mariana  fruit  bat, 
Guam  broadbill,  and  bridled  white-eye 
is  not  prudent  because  such  designation 
would  be  of  no  benefit  to  these  species. 
If  these  species  are  rediscovered,  we 
may  revise  this  proposal  to  address  the 
new  information  (see  16  U.S.C.  1532 
(5)(B);  50  CFR  424.13(f)). 

We  examined  the  evidence  available 
for  the  Mariana  fruit  bat,  Guam 
Micronesian  kingfisher,  and  Mariana 
crow,  and  did  not  find  that  the  taking 
of  any  of  these  species  would  be 
exacerbated  by  the  designation  of 
critical  habitat.  There  is  evidence  that 
Mariana  crows  and  Guam  Micronesian 
kingfishers  occasionally  are  killed  on 
other  islands  in  Micronesia  (USFWS  in 
prep.,  D.  Kesler.  U.S.  Geological  Survey. 
Biological  Resources  Division,  in  litt., 
2002).  However,  this  is  not  considered 
a  major  factor  in  the  decline  of  these 
two  bird  species  on  Guam  or  Rota 
(USFWS  1990b).  We  do  not  believe  that 
designation  of  critical  habitat  will  lead 
to  increased  taking  of  these  species  on 
Guam,  but  we  believe  some  crows  may 
be  harassed  in  agricultural  homestead 
areas  on  Rota.  Poaching  of  roosting 
Mariana  fruit  bats  is  considered  a  major 
factor  in  the  decline  of  this  species  and 
is  still  considered  an  important  threat  to 
their  conservation  (USFWS  1990a). 
However,  because  critical  habitat 
designation  does  not  identify  the  exact 
location  of  roost  sites,  we  believe  it  will 
not  lead  to  increased  Mariana  fruit  bat 
poaching. 

In  the  absence  of  a  finding  that  critical 
habitat  would  increase  the  degree  of 
threat  to  a  listed  species,  if  there  are  any 
benefits  to  critical  habitat  designation, 
then  a  prudent  finding  is  warranted. 
The  potential  benefits  of  critical  habitat 
designation  include:  (1)  The  protection 
of  unoccupied  areas  by  the  triggering  of 
section  7  consultation,  (2)  focusing 
conservation  activities  on  designated 
areas,  and  (3)  potential  public  education 
and  awareness  benefits  accruing  to  the 
species.  All  of  the  above  benefits  apply 
to  the  Mariana  fruit  bat.  Guam 
Micronesian  kingfisher,  and  Mariana 
crow.  Therefore,  we  propose  that 
designation  of  critical  habitat  is  prudent 
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for  the  Mariana  fruit  bat  and  Guam 
Micronesian  kingfisher  on  Guam,  and 
for  the  Manana  crow  on  Guam  and  Rota 

Proposed  Critical  Habitat  Designations 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFK 
424.12).  we  used  the  best  scientific 
information  available  to  identif\-  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  the  Mariana  fruit  bat. 
Guam  Micronesian  kingfisher,  and 
Mariana  crow.  This  information 
included:  peer-reviewed  scientific 
publications  {eg  .  Baker  1951.  [enkins 
1983.  Wiles  et  al  1995.  NRC  1997); 
published  and  draft  revised  recovery 
plans  (USFWS  1990a.  1990b.  2002);' the 
final  listing  rule  (49  FR  33881); 
unpublished  reports  by  the  Guam 
Division  of  Aquatic  and  Wildlife 
Resources  (GDAWR),  CNMI  Division  of 
Fish  and  Wildlife  (DFW).  and  the 
Service  {eg.  Wiles  1982a.  Engbring  and 
Ramsey  1984,  Morton  1996.  Morton  et 
al  1999);  aerial  photographs  and 
satellite  imagery  of  Guam  and  Rota; 
personal  communications  with 
scientists  familiar  with  the  species  and 
habitats,  and  responses  to  critical 
habitat  outreach  packages  mailed  to 
Federal.  Territory  of  Guam.  GNMI.  and 
private  landowners  Specific 
information  we  used  from  these  sources 
includes  estimates  of  historic  and 
current  distribution,  abundance,  and 
territory  sizes  for  the  three  species,  as 
well  as  data  on  resource  and  habitat 
requirements.  From  recoveiy  plans,  we 
considered  the  recovery  objectives  and 
the  assessments  of  the  habitat  necessary 
to  meet  these  objectives,  as  well  as  life 
history  information. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12.  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  consider  those  physical  and 
biological  featiues  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  and  protection.  Such 
features  are  termed  "primary 
constituent  elements",  and  include  but 
are  not  limited  to:  Space  for  individual 
and  population  growth  and  for  normal 
behavior;  food,  water,  air.  light, 
minerals  and  other  nutritional  or 
physiological  requirements:  cover  or 
shelter;  sites  for  nesting  and  rearing  of 
offspring;  and  habitats  that  are  protected 
from  distiirbance  and  are  representative 
of  the  historic  geographical  and 
ecological  distributions  of  the  species. 

The  primary  constituent  elements  for 
each  of  the  three  species  for  which  we 


are  proposing  critical  habitat  are  found 
predominantly  in  the  remaining  tracts  of 
mature  limestone  forest  on  Guam  and 
Rota  These  forests  in  general  are 
disturbed  little  by  human  activities  and 
exhibit  the  biotic  and  structural 
characteristics  necessary-  for  foraging, 
sheltering,  roosting,  nesting,  and  rearing 
of  voung  of  the  Mariana  fruit  bat,  Guam 
Micronesian  kingfisher,  and  Mariana 
crow  on  Guam,  and  for  these  same  life 
functions  of  the  crow  on  Rota.  Guam 
and  Rota  experience  a  high  frequency  of 
severe  storms,  and  these  regularly  and 
significantly  alter  forest  structure  (NRC 
1997)  Therefore,  sufficient  habitat  area 
is  necessary  to  absorb  the  variable 
impacts  of  these  natural  disturbances 
and  still  maintain  the  integrity  of  the 
primary  constituent  elements  to  support 
fruit  bat.  kingfisher,  and  crow 
populations.  Specific  details  of  primary' 
constituent  elements  for  each  species 
are  described  below. 

Manana  fruit  bat — This  species  feeds 
on  a  variety  of  plant  material  but  is 
primarily  frugivorous  (Wiles  and  Fujita 
1992)  Specifically.  Mariana  fruit  bats 
forage  on  the  fruit  of  at  least  28  plant 
species,  the  flowers  of  15  species,  and 
the  leaves  of  two  plant  species  (Wiles 
and  Fujita  1992).  Some  of  the  plants 
used  for  foraging  include  Artocaqjus  sp. 
(breadfruit).  Carica  papaya  (papaya), 
Cycas  c/nr/nay/s  (fadang).  Fjcus  spp. 
(figs).  Pandanus  tectorius  (kafu),  Cocos 
nucifera  (coconut),  and  Terminalia 
catappa  (talisai).  Many  of  these  plant 
species  are  found  in  a  variety  of  forested 
habitats  on  Guam  including  limestone, 
ravine,  coastal,  and  secondary  forests 
(Stone  1970.  Raulerson  and  Rhinehart 
1991). 

During  the  day,  Mariana  buH  bats 
roost  in  trees  in  groups  or  colonies  and 
occasionally  alone  (Wiles  1987.  Pierson 
and  Rainey  1992).  These  roost  sites  are 
an  important  aspect  of  their  biology 
because  they  are  used  for  sleeping, 
grooming,  breeding,  and  intra-specific 
interactions  (USFWS  1990a).  Published 
reports  of  roost  sites  on  Guam  indicate 
these  sites  occur  in  mature  limestone 
forest  and  are  found  within  100  m  (328 
ft)  of  80  to  180  m  (262  to  591  ft)  tall 
clifflines  (USFWS  1990a).  On  Guam, 
Mariana  fruit  bats  prefer  to  roost  in 
mature  fig  and  Mammea  odorata 
(chopak)  trees  but  will  also  roost  in 
other  tree  species  such  as  Casuarina 
equisetifolia  (gago).  Macaranga 
thompsonii  {penguA) ,  Guettarda 
speciosa  (panao).  and  Neisosperma 
oppositifolia  (fagot)  (Wheeler  and 
Aguon  1978:  Wiles  1981.  1982b).  On 
other  islands  in  the  Mariana 
Archipelago.  Mariana  fruit  bats  have 
been  observed  in  secondary  forest  and 
gago  groves  (Glass  and  Taisacan  1988. 


Marshall  et  al.  1995,  Worthington  and 
Taisacan  1996).  Factors  involved  in 
roost  site  selection  are  not  clear,  but 
data  from  Guam  indicate  that  some  sites 
may  be  selected  for  their  inaccessibility 
by  humans  and  thus  limited  human 
disturbance.  Fruit  bats  will  abandon 
roost  sites  if  disturbed  and  have  been 
reported  to  move  to  new  locations  up  to 
10  km  (6  mi)  away  (USFWS  1990a). 

In  summary,  the  primary  constituent 
elements  required  by  the  Mariana  fruit 
bat  for  the  biological  needs  of  foraging, 
sheltering,  roosting,  and  rearing  of 
young  are  found  in  areas  supporting 
limestone,  secondary,  ravine,  swamp, 
agricultural,  and  coastal  forests 
composed  of  native  and  introduced 
plant  species.  These  forest  types  provide 
the  primary  constituent  elements  of: 

(Ij  Plant  species  used  for  foraging 
such  as  breadfruit,  papaya,  fadang.  fig, 
kafu.  coconut  palm,  and  talisai;  and 

(2)  Remote  locations,  often  within  100 
m  (328  ft)  of  80  to  180  m  (262  to  591 
ft)  tall  clifflines.  with  limited  exposvire 
to  human  disturbance,  that  contain 
mature  fig.  chopak.  gago.  pengua,  panao, 
fagot,  and  other  tree  species  that  are 
used  for  roosting  and  breeding. 

Guam  Micronesian  kingfisher — 
Jenkins  (1983)  recorded  the  Guam 
Micronesian  kingfisher  nesting  and 
foraging  in  northern  Guam  in  mature 
limestone  forest,  secondary  forests,  and 
coastal  forests  dominated  by  coconut 
trees.  Kingfishers  also  were  found 
historically  in  southern  Guam  in  ravine 
and  coastal  forests  (Jenkins  1983).  Few 
data  exist  about  specific  kingfisher  nest 
sites  on  Guam,  but  in  one  study  nest 
sites  in  northern  Guam  were  found  in 
native  limestone  forest,  and  the  location 
of  these  sites  within  the  forest  was 
correlated  with  closed  canopy  cover  and 
dense  understory  vegetation  (Marshall 
1989).  Recent  studies  of  the  Pohnpei 
Micronesian  kingfisher  (Halcyon 
cinnamomina  reichenbachii)  have 
documented  that  this  subspecies  also 
occurs  in  a  wide  range  of  forest  types, 
however,  territories  of  all  14  breeding 
pairs  studied  on  Pohnpei  included  at 
least  several  hectares  of  mature  native 
rainforest  (D.  Kesler,  pers.  comm., 
2002). 

Micronesian  kingfishers  are  obligate 
cavity  nesters,  and  require  specific 
substrates  for  excavating  nest  cavities. 
On  Guam,  Marshall  (1989)  found  that 
kingfishers  excavated  nest  cavities  in 
relatively  soft,  decaying  wood  in 
standing  dead  trees,  including 
Tristiropsis  obtusangula  (faniok), 
Pisonia  grandis  (umumu),  breadfruit, 
fig,  and  coconut  palm,  in  the  mud  nests 
of  Nasutitennes  spp.  termites,  and  in  the 
root  masses  of  epiphytic  ferns.  All  nest 
cavities  found  in  trees  were  in  large- 
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diameter  trees  (average  dbh  42.7  ±  12.7 
cm  (16.8  ±  5.0  in)],  and  these  trees 
contained  an  average  of  19  excavations, 
most  of  which  were  incomplete 
(Marshall  1989).  Midtiple  excavations  in 
smtable  nest  trees  suggest  both  the 
importance  of  these  trees  as  nest  sites 
and  the  importance  of  excavation  in  the 
kingfishers'  courtship  and  nesting 
behavior  (Jenkins  1983).  The  links 
between  courtship  behavior,  excavation 
activity,  and  nest  substrate  requirements 
have  been  well  documented  in  the 
captive  population  of  this  species  as 
well  (Banner,  et  al.  1998:  S.  Derrickson, 
Conservation  Research  Center,  in  lift. 
2002).  Marshall  (1989)  concluded  that 
the  population  density  of  kingfishers  on 
Guam  may  be  limited  by  the  availability 
of  nest  sites. 

Guam  Micronesian  kingfishers  hold 
year-round  territories  which  are 
aggressively  defended  (Jenkins  1983). 
Nothing  is  known  about  the  territory 
size  requirements  of  Micronesian 
kingfishers  on  Guam,  but  research  on 
the  Pohnpei  subspecies  indicates  that 
territory  sizes  in  upland  forest  are 
approximately  10  ha  (25  ac)  (Kesler, 
pers.  comm.,  2001). 

Guam  Micronesian  kingfishers  feed 
both  on  invertebrates  and  small 
vertebrates,  including  insects, 
s^^mented  worms,  hermit  crabs,  skinks, 
geckoes,  and  possibly  other  small 
vertelwates  (Mushall  1949,  Baker  1951, 
Jenkins  1983).  This  species  typically 
forages  by  perching  motionless  on 
exposed  perches  and  swooping  down  to 
capture  prey  on  the  ground  (Jenkins 
1983).  Guam  kingfishers  also  will 
capture  prey  firom  foliage  and  have  been 
observed  gleaning  insects  firom  tree  bark 
(Maben  1982).  Marshall  (1989)  observed 
no  kingfishers  foraging  in  dead  trees. 

In  summary,  the  primary  constituent 
elements  required  for  the  Guam 
Micronesian  kingfisher  for  the  biological 
needs  of  foraging,  sheltering,  roosting, 
nesting,  and  rearing  of  young  are  found 
in  areas  that  support  limestone, 
secondary,  ravine,  swamp,  agricultiual, 
and  coastal  forests  containing  native 
and  introduced  plant  species.  These 
forest  types  include  the  primary 
constituent  elements  of: 

(1)  Closed  canopy  and  well-developed 
understory  vegetation,  large 
(approximately  43  cm  (17  in)  dbh), 
standing  dead  trees  (especially 
Tristiropsis  obtusangula  (faniok), 
Pisonia  grandis  (imiumu),  breadfruit, 
fig,  and  coconut  palm),  mud  nests  of 
Nasutitennes  spp.  termites,  and  root 
masses  of  epiphytic  ferns  for  breeding; 

(2)  Sufficiently  diverse  structure  to 
provide  exposed  perches  and  ground 
surfaces,  leaf  litter,  and  other  substrates 
that  support  a  wide  range  of  vertebrate 


and  invertebrate  prey  species  for 
foraging  kingfishers;  and 

(3)  Sufficient  overall  breeding  and 
foraging  area  to  support  large  kingfisher 
territories  (approximately  10  ha  (25  ac)). 

Mariana  crow — Historically,  the 
distribution  of  Mariana  crows  among 
habitats  was  similar  on  Guam  and  Rota. 
Crows  were  known  to  use  secondary, 
coastal,  ravine,  and  agricultural  forests 
including  coconut  plantations  (Seale 
1901,  Stophet  1946,  Marshall  1949, 
Baker  1951,  Jenkins  1983),  but  all 
evidence  indicates  they  were  most 
abundant  in  native  limestone  forests 
(Michael  1987,  Morton  et  al.  1999). 
Mariana  crow  nests  on  Guam  have  been 
found  in  11  tree  genera,  all  but  one  of 
which  are  native,  but  most  nests  are 
located  high  in  emergent  fig  or 
Elaeocarpus  joga  (yoga)  trees  (Morton 
1996;  C.  Aguon,  Guam  Division  of 
Aquatic  and  Wildlife  Resources, 
unpubl.  data). 

On  Rota,  crows  use  both  mature  and 
secondary  limestone  forests  (Morton  et 
al.  1999),  but  not  exclusively  (M.  Lusk 
and  E.  Taisacan  impubl.  data).  Of  156 
nest  sites  on  Rota,  39  percent  and  42 
percent  were  in  mature  and  secondary 
limestone  forest,  respectively  (Morton  et 
al.  1999).  Between  1992  and  1994,  90 
percent  (n  =  115)  of  observations  of 
perching  crows  on  Rota  were  in  native 
trees,  primarily  in  middle  to  low  heights 
of  the  canopy  (M.  Lusk  and  E.  Taisacan 
unpubl.  data).  Mariana  crows  nested  in 
20  tree  genera  on  Rota  (Morton  et  al. 
1999).  Of  161  nest  trees  found  during 
1996-99,  63  percent  were  of  four 
species:  fagot,  Eugenia  reinwardtiana 
(a'abang),  Intsia  bijuga  (ifit),  and 
Prexnna  obtusifolia  (ahgao)  (Morton  et 
al.  1999).  Individual  nest  trees  averaged 
16.9  cm  (6.7  in)  diameter  at  breast 
height  and  8.7  m  (28.5  ft)  high.  Canopy 
cover  over  nest  sites  averaged  93 
percent  and  was  never  less  than  79 
percent.  Although  18  percent  of  the 
forested  area  of  Rota  is  tangantangan  or 
some  other  species  of  introduced  tree 
(Falanruw  et  al.  1989),  no  crow  nests 
have  been  foimd  in  any  non-native  tree 
species.  Nests  were  located  at  least  290 
m  (950  ft)  from  the  nearest  road  and  62 
m  (203  ft)  from  the  nearest  forest  edge, 
in  areas  with  forest  canopy  cover  that 
averaged  93  percent.  The  distances  from 
edges  strongly  suggest  that  nesting 
crows  are  senSitive  to  disturbance  by 
humans  (Morton  et  al.  1999).  No 
detailed  information  is  available  on  the 
historical  nest  site  selection  by  crows  on 
Gueun,  but  the  remaining  crows  on 
Guam  nest  and  forage  only  in  primary 
or  mature  limestone  forest. 

In  Rota,  Morton  et  al.  (1999)  found 
that  breeding  crows  on  six  study  areas 
averaged  one  pair  per  22  ha  (50  ac)  of 


forested  habitat,  and  each  territory  was 
dominated  by  native  forest.  Pair 
densities  ranged  from  one  per  37  ha  (91 
ac)  in  relatively  fragmented  forest,  to  as 
high  as  one  pair  per  12  ha  (30  ac)  in 
mostly  intact  limestone  forest  along  a 
coastal  terrace.  Territories  were 
aggressively  defended  from  July  through 
January,  although  established  pairs 
occupied  these  areas  throughout  the 
year. 

In  addition  to  habitat  for  breeding 
territories,  Mariana  crows  also  require 
habitat  for  juvenile  dispersal.  When 
juvenile  Mariana  crows  leave  the  nest, 
they  are  typically  tended  by  their 
parents  until  the  following  breeding 
season,  a  period  that  ranges  from  3  to  18 
months  (Morton  et  al.  1999).  After  this 
parental  attendance  period,  these 
juveniles  enter  the  non-breeding 
population  of  Mariana  crows  imtil  they 
are  recruited  into  the  adult  population 
at  approximately  three  years  of  age 
(Morton  et  al.  1999).  Little  research  has 
been  done  on  the  non-breeding 
population  of  crows  and  their  habitat 
needs,  but  the  territoriality  of  breeding 
adults  and  the  time  required  before 
juveniles  enter  the  breeding  population 
indicate  that  foraging  habitat  outside 
established  territories  is  needed  to 
maintain  juvenile  Mariana  crows. 

Mariana  crows  may  forage  at  any 
height  in  the  forest  or  on  the  ground 
(Jenkins  1983,  Tomback  1986).  The 
crows  forage  in  at  least  18  tree  genera, 
most  of  which  are  native  (Tomback 
1986;  Jenkins  1983;  C.  Aguon,  impubl. 
data).  Mariana  crows  are  omnivorous. 
They  have  been  observed  to  feed  on  a 
variety  of  native  and  non-native 
invertebrates,  reptiles,  yoimg  rats,  and 
birds'  eggs,  as  well  as  on  the  foliage, 
buds,  fruits,  and  seeds  of  at  least  26 
plant  species  (Jenkins  1983;  Tomback 
1986;  Michael  1987;  C.  Aguon,  unpubl. 
data). 

In  summary,  the  primary  constituent 
elements  required  by  the  Mariana  crow 
for  the  biological  needs  of  foraging, 
sheltering,  roosting,  nesting,  and  rearing 
of  yoimg  are  foimd  in  areas  that  support 
limestone,  secondary,  ravine,  swamp, 
agricultural,  and  coastal  forests 
composed  of  native  and  introduced 
plant  species.  These  forest  types  provide 
the  primary  constituent  elements  of: 

(1)  Emergent  and  subcanopy  trees 
with  dense  cover  for  breeding  such  as 
fagot,  pengua,  ifit.  ahgao.  aabang,  fig, 
yoga,  and  faniok; 

(2)  Sufficient  area  of  predominantly 
native  limestone  forest  to  allow  nesting 
at  least  290  m  (950  ft)  from  the  nearest 
road  and  62  m  (203  ft)  from  the  nearest 
forest  edge  and  to  support  Mariana  crow 
breeding  territories  (approximately  12  to 
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37  ha  (30  to  91  ac))  and  foraging  areas 
for  nonbreeding  juvenile  crows;  and 
(3)  Standing  dead  trees  and  plant 
species  such  as  Aglaia  mahannensis 
(maypunayo).  breadfruit,  coconut  palm, 
fagot,  Hibiscus  tiliaceus  (pago),  ifit. 
tangentangen.  Ochrosia  manannensis 
(langiti),  kafu,  ahgao.  fig.  and  yoga  for 
foraging. 

Criteria  Used  To  Identify  Proposed 
Critical  Habitat 

We  used  several  criteria  to  identify 
and  select  lands  proposed  for 
designation  as  critical  habitat.  For  the 
Mariana  fruit  bat  (Guam  only)  and 
Mariana  crow,  we  began  with  all  areas 
that  are  currently  occupied.  The  Guam 
subspecies  of  Micronesian  kingfisher  is 
currently  extirpated  in  the  wild,  so  no 
habitat  currently  is  occupied.  We  then 
examined  unoccupied  forested  lands  on 
Guam  conteuning  the  primary 
constituent  elements  that  are  needed  for 
the  conservation  of  each  species  (see 
explanation  below).  We  identified 
which  unoccupied  areas  on  Guam  were 
needed  for  the  conservation  of  each 
species  using  recovery  habitat  identified 
in  recovery  plans  and  information  on 
the  historicail  distribution  of  each 
species.  Within  the  area  of  historical 
distribution,  we  gave  preference  to 
lands  that  provided  the  largest  tracts  of 
native  forest  and  were  more  recently 
occupied  by  each  species.  We 
determined  the  boundaries  of  proposed 
critical  habitat  units  by  the  extent  of 
suitable  forest  containing  the  primary 
constituent  elements.  The  location  of 
these  suitable  forests  in  many  areas 
coincided  with  the  boundaries  of 
military  reservations,  national  wildlife 
refuges,  and  conservation  areas  on 
Guam.  We  also  included  some  small 
non-forested  areas  interspersed  with 
forested  cueas  because  of  their  potential 
for  reforestation.  We  did  not  include 
urban  and  agricultiiral  lands  because 
they  generally  do  not  contain  the 
primary  constituent  elements,  do  not 
meet  the  definition  of  critical  habitat, 
and  are  not  likely  to  be  restored  to 
native  forest. 

On  Guam,  we  identified  two  units  for 
each  species  using  the  guidelines 
provided  by  the  Mariana  fruit  bat 
recovery  plan  (1990a).  Guam  forest  bird 
recovery  plan  (1990b),  and 
recommendations  by  the  Mariana  crow 
recovery  team  for  the  draft  revised 
recovery  plan  (USFWS  in  prep).  On 
Rota,  we  identified  one  unit  for  the 
Mariana  crow  using  guidelines  from  the 
draft  revised  recovery  plan  (USFWS  in 
prep).  For  the  conservation  of  the 
Mariana  crow,  these  recovery  plans  call 
for  established  populations  in  northern 
Guam,  southern  Guam,  and  on  Rota. 


The  establishment  of  two 
geographically  separated  populations  on 
Guam  is  important  to  decrease  the  risk 
of  extinction  of  the  species  as  a  result 
of  localized,  stochastic  events  such  as 
typhoons  and  disease  outbreaks  (Dobson 
and  May  1986,  NRG  1997).  A  long- 
accepted  view  developed  from 
ecological  research  is  that  the  existence 
of  more  than  one  population  increases 
the  long-term  likelihood  of  species' 
persistence  (Raup  1991,  Meffe  and 
Carroll  1996).  The  specific  areas 
proposed  as  critical  habitat  in  northern 
and  southern  Guam  were  selected  based 
upon  their  current  status  as  blocks  of 
largely  forested  land  containing  the 
primary  constituent  elements  required 
by  each  species.  These  areas  include  the 
last  relatively  large  blocks  of  native 
forest  on  the  island  within  each  species' 
historical  range. 

Within  the  proposed  critical  habitat 
unit  boundaries,  only  lands  containing 
one  or  more  of  the  primary  constituent 
elements  are  proposed  as  critical 
habitat.  Existing  features  and  structures 
within  the  boundaries  of  the  mapped 
units,  such  as  buildings,  roads, 
aqueducts,  antennas,  water  tanks, 
agricultural  fields,  paved  areas,  lawns, 
and  other  urban  landscaped  areas  do  not 
contain  the  primary  constituent 
elements  and  therefore  are  not  proposed 
as  critical  habitat.  Federal  actions 
limited  to  those  eueas.  therefore,  would 
not  trigger  a  section  7  consultation, 
unless  they  affect  the  species  and/or 
primary  constituent  elements  in 
adjacent  critical  habitat. 

Section  3(5)(A)(ii)  of  the  Act  provides 
that  areas  outside  the  geographical  area 
currently  occupied  by  the  species  may 
meet  the  definition  of  critical  habitat 
upon  determination  that  they  are 
essential  for  conservation  of  the  species. 
We  included  unoccupied  habitat  in  the 
proposed  critical  habitat  for  the  Guam 
Micronesian  kingfisher  and  Mariana 
crow  on  Guam  because,  as  explained 
below,  we  believe  the  currently 
occupied  habitat  alone  would  not 
provide  for  the  conservation  of  the 
species. 

Guam  Micronesian  kingfisher — The 
last  wild  kingfisher  on  Guam  was  seen 
in  1988  and  this  subspecies  is  believed 
extinct  in  the  wild  (Beck  et  al.  2001). 
The  total  population  now  consists  of  63 
birds  in  11  captive  breeding  institutions 
(Bahner,  in  lift.  2002).  Because  the 
Guam  Micronesian  kingfisher  is  extinct 
in  the  wild  and  all  suitable  habitat 
presently  is  unoccupied,  inclusion  of 
unoccupied  areas  containing  the 
primary  constituent  elements  is 
essential  to  the  conservation  of  this 
species.  Recovery  to  the  point  where  the 
protection  afforded  by  listing  is  no 


longer  necessary  will  require  restoration 
of  the  Guam  Micronesian  kingfisher 
through  release  of  captive  birds  and 
subsequent  natural  dispersal  in  areas  of 
Guam  that  formerly  were  inhabited  but 
that  are  not  now  occupied. 

Mariana  crow — The  critical  habitat 
unit  proposed  for  the  Mariana  crow  on 
Rota  reflects  the  recovery  goal  of 
maintaining  a  population  of  at  least  75 
breeding  pairs  on  Rota  and  the  Recovery 
Team's  estimation  of  areas  necessary  to 
meet  this  goal  (USFWS  in  prep).  The 
lands  proposed  as  critical  habitat  for  the 
Mariana  crow  on  Rota  support  at  least 
63  breeding  pairs  (Morton  et  al.  1999). 
We  included  all  areas  identified  in  the 
revised  recovery  plan  as  high  priority, 
and  incorporated  lower  priority  areas 
known  or  believed  to  harbor  crows  to 
provide  additional  habitat  to  support 
the  non-breeding  crow  population  and 
create  greater  connectivity  between 
high-priority  areas. 

On  Guam,  the  distribution  and 
abundance  of  Mariana  crows  have 
declined  "precipitously  over  the  last 
three  decades  (USFWS  in  prep.). 
Currently,  the  population  consists  of  12 
birds  occupying  777  ha  (1,920  ac) 
located  in  the  munitions  storage  area  of 
Andersen  Air  Force  Base  in  northern 
Guam.  This  ciurent  distribution 
represents  an  85  percent  reduction  in 
range  from  the  estimated  distribution  in 
1994  (5,112  ha,  12,633  ac)  reported  by 
Wiles  etai.  (1995). 

Mariana  crows  are  territorial;  each 
pair  defends  an  area  of  a  size 
determined  by  forest  type  and  structure 
(Morton  et  al.  1999).  The  maximvun 
density  or  carrying  capacity  of  crow 
pairs  in  a  particular  area  depends  on 
both  habitat  quality  (for  foraging  and 
breeding)  and  the  spatial  arrangement  of 
territories.  On  Rota,  Mariana  crow 
territories  ranged  from  12  to  37  ha  (30 
to  91  ac)  in  size  with  an  average  of  one 
pair  per  22  ha  (54  ac)  (Morton  et  al. 
1999).  The  currently  occupied  area  on 
Guam  (777  ha;  1,920  ac)  could  be 
expected  to  support  only  about  35  pairs, 
wliich  is  less  than  the  75  pairs 
recommended  by  the  recovery  team  and 
therefore  too  small  to  support  a  Mariana 
crow  population  large  enough  to  be 
considered  safe  from  extinction. 

Because  of  the  territorial  nature  of  the 
Mariana  crow,  its  small  total  population 
size,  limited  range,  vulnerability  to 
environmental  threats,  and  recovery 
goals  set  for  the  species,  inclusion  of 
certain  currently  unoccupied  areas  on 
Guam  that  contain  the  primary 
constituent  elements  is  essential  to  the 
conservation  of  the  species.  Recovery  to 
the  point  where  listing  is  no  longer 
necessary  will  require  restoration  of 
.  Mariana  crows  on  Guam  through  natural 
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dispersal,  translocation,  and/or  release 
of  captive  birds  in  areas  that  were 
formerly  inhabited  but  that  are  not 
currently  occupied.  Unoccupied  areas 
adjacent  to  currently  occupied  areas  are 
needed  for  recovery  to  allow  expansion 
of  the  existing  population  and  help 
alleviate  threats  associated  with  small 
population  size.  Specifically,  the  12 
crows  currently  found  on  Andersen  Air 
Force  Base  in  northern  Guam  do  not 
constitute  a  viable  population  of  this 
species.  These  aniirmls  are  unlikely  to 
increase  their  numbers  to  a  self- 
sustaining  level  in  the  area  they 
presently  occupy,  even  with  human 
intervention.  For  this  population  to 
persist  in  the  long-term,  it  must  expand 
onto  adjacent  lands  that  now  are 
imoccupied. 

Mariana  fruit  bat— Although  the 
current  population  of  Mariana  fruit  bats 
on  Guam  is  small  and  most  bats  roost  in 
a  limited  area,  the  foraging  behavior  and 
diverse  diet  of  the  fridt  baits  cause  them 
to  use  most  of  the  island  for  foraging,  as 
documented  by  Wiles  et  al.  (1995). 
Thus,  all  of  the  proposed  critical  habitat 
for  this  species  is  used  for  foraging  and/ 
or  roosting  and  is  considered  to  be 
occupied. 


Proposed  Critical  Habitat  Designation 

Lands  proposed  as  critical  habitat  for 
the  Mariana  fruit  bat,  Guam 
Micronesian  kingfisher,  and  Mariana 
crow  occur  in  two  units  for  each  species 
on  Guam,  one  in  northern  Guam  and 
one  in  southern  Guam  (see  justification 
above),  and  in  one  unit  for  the  Mariana 
crow  on  Rota.  Because  the  primary 
constituent  elements  for  each  of  the 
three  species  occxir  predominantly  in 
the  remaining  tracts  of  native  forest  on 
Guam  and  Rota,  the  size,  shape,  and 
locations  of  the  proposed  critical  habitat 
units  largely  represent  these  tracts  of 
forest.  The  proposed  northern  unit  on 
Guam  is  the  same  for  the  fruit  bat  and 
kingfisher,  and  the  proposed  southern 
unit  on  Guam  is  the  same  for  all  three 
species.  The  northern  unit  proposed  for 
the  Mariana  crow  is  slightly  smaller 
than  for  the  Mariana  fruit  bat  or  Guam 
Micronesian  kingfisher  because  of 
differences  in  the  conservation  goals  set 
for  each  species  in  the  recovery  plans 
(USFWS  1990a,  1990b,  in  prep).  The 
smaller  extent  of  the  proposed  critical 
habitat  for  the  Mariana  crow  on  Guam 
reflects  the  lower  target  population  size 
for  Guam  indicated  in  the  revised 
recovery  plan  and  the  proposed  critical 


habitat  unit  for  the  crow  on  Rota 
(USFWS,  in  prep.). 

The  proposed  critical  habitat  units 
provide  the  full  range  of  primary 
constituent  elements  needed  by  these 
three  species,  including  a  variety  of 
imdeveloped,  forested  areas  that  are 
used  for  foraging,  roosting,  shelter, 
nesting,  and  raising  offspring.  The 
approximate  area  and  land  ownership 
within  each  unit  are  shown  in  Table  1 . 
Proposed  critical  habitat  includes  land 
under  Federal,  Territorial, 
Commonwealth,  and  private  ownership, 
with  Federal  lands  being  managed  by 
the  Department  of  Defense  and  the 
Department  of  the  Interior.  All  of  the 
proposed  critical  habitat  on  Guam 
currently  is  occupied  by  the  Mariana 
fruit  bat.  Approximately  8  percent  of 
proposed  critical  habitat  on  Guam 
cmrently  is  occupied  by  the  Mariana 
crow,  but  52  percent  was  occupied  as 
recently  as  1994.  None  of  the  proposed 
lands  on  Guam  are  currently  occupied 
by  the  Guam  Micronesian  kingfisher, 
but  all  were  occupied  historically.  On 
Rota,  all  of  the  proposed  critical  habitat 
is  occupied  by  the  Mariana  crow.  A 
brief  description  of  each  unit  for  each 
species  and  reasons  for  proposing  it  as 
critical  habitat  are  presented  below. 


Table  1— Approximate  Area  (Hectares,  Acres)  of  Proposed  Critical  Habitat  Units  by  Land  Ownership 


Untt 


Unit  A.  N€>rthem  Guam:. 

Mariana  fnjit  bat  &  Guam  Mictonesian  kingfisher 


Mariana  crow  

Unit  B.  Southern  Guam:  M  species 


UnH  C.  Rota:  Mariana  crow 


Total: 


Mariana  fruit  bat  &  Guann  Micronesian  kingfisher 


Mariana  crow 


Federal' 


5,149  ha  . ... 
(12.724  ac) 
4,997  ha  .... 
(12,346  ac) 
2,880  ha  .... 
(7.116  ac)  .. 


8,029  ha  .... 
(19.840  ac) 


7,877  ha  .... 
(19,463  ac) 


GovGuam 


591  ha  

(1.461  ac) 

39  ha  

(97  ac) 

551  ha  

(1,363  ac)  

CNMI  gov't 

2,258  ha  

(5.581  ac) 


1,142  ha  866  ha 


Private 


63  ha  5.803  ha 

(153  ac)  (14,338  ac) 


Total 


39  ha  

(97  ac)  

803  ha  

(1 ,985  ac) 


204ha  .. 
(503  ac) 


(2,825  ac)  

GovGuam  + 
CNMI 

2,848  ha  

(7.041  ac)  


(2,138  ac) 


1.046  ha  .. 
(2,585  ac) 


5.075  ha 
(12,540  ac) 
4.234  ha 
(10,464  ac) 

2.462  ha 
(6,084  ac) 

10.037  ha 
(24,803  ac) 


11.771  ha 
(29,089  ac) 


•Federal  lands  are  under  the  ownership  or  jurisdiction  of  the  Department  of  Defense  or  U.S.  Fish  and  WikJItfe  Service. 


Mariana  Fruit  Bat 

Proposed  Unit  A:  Northern  Guam 

Proposed  Unit  A  consists  of 
approximately  5,803  ha  (14,338  ac) 
encompassing  much  of  the  imdeveloped 
areas  on  the  northern  end  of  Guam.  This 
proposed  area  includes  both  units  of  the 
Commander  U.S.  Navid  Forces  Marianas 
(COMNAVMARIANAS) 
Conmiunications  Annex  and  former 
Federal  Aviation  Administration  (FAA) 
land  currently  administered  by  the 


Pacific  Division  of  Base  Realignment 
and  Closure  (PACDIV  BRAG).  The 
proposed  unit  also  includes  Andersen 
Air  Force  Base,  the  Guam  National 
Wildlife  Refuge,  private  property 
located  near  Uruno  Basin  and  Jinapsen 
Beach,  the  Anao  Conservation  Area, 
private  property  at  Janum  Point,  and 
Government  of  Guam  lands  located 
between  the  cliffline  and  coastline  from 
Jantmi  Point  to  Campanaya  Point.  The 
vegetation  in  proposed  Unit  A  consists 
of  coastal,  limestone,  agricultiu-al,  and 


secondary  forests  composed  of  native 
and  introduced  plant  species  and 
contains  the  full  range  of  primary 
constituent  elements  needed  for  the 
conservation  of  the  Mariana  fruit  bat. 
This  proposed  unit  is  important  because 
it  contains  the  only  known  Mariana  fruit 
bat  colony  on  Guam  and  large  areas  of 
current  foraging  and  roosting  habitat. 
This  area  also  contains  all  the  known 
historical  roost  sites  along  the  northern 
coast  of  Guam  and  many  of  the  reported 
foraging  sites  used  by  bats  in  northern 
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Guam  since  1981  {see  Wiles  et  al.  1995 
for  details).  Unit  A  also  encompasses  all 
the  essential  conservation  areas 
identified  in  the  Mariana  fruit  bat 
recovery  plan  (USFWS  1990a). 

The  proposed  areas  in  Unit  A  are 
divided  into  three  sections.  The  first 
section  consists  of  a  thin  projection  of 
forested  land  between  the  coastline  and 
approximately  1.0  km  (0.6  mi)  inland 
that  extends  from  the  boundary  between 
the  Communications  Annex  and  former 
Air  Force  Harmon  Annex  and  the 
boimdary  of  Andersen  Air  Force  Base. 
This  section  does  not  include  the 
housing  and  other  developed  areas  on 
the  Communications  Annex  and  former 
FAA  land.  The  second  section  consists 
of  most  of  the  forested  land  between  the 
southern  boundary  of  Andersen  Air 
Force  Base  and  the  coastline  from 
Ritidian  to  Pati  Points  but  does  not 
include  the  housing,  airfields,  and  other 
developed  areas  on  Andersen  Air  Force 
Base,  the  recently  cleared  cargo  drop 
zone  in  Northwest  Field  on  Andersen 
Air  Force  Base,  private  land  in  the 
Uruno  Basin  below  the  cliffline 
(elevation:  122  m,  400  ft),  and  private 
land  along  Jinapsan  Beach  below  the  12- 
meter  (40-ft)  elevation  contour.  The 
third  section  consists  of  the  thin 
projection  of  forested  land  between  the 
coastline  and  approximately  1  km  fO.6 
mi)  inland  that  extends  from 
Campanaya  Point  to  the  border  of 
Andersen  Air  Force  Base  at  Anao  Point. 

Proposed  Unit  B:  Southern  Guam 

Unit  B  consists  of  approximately 
4.234  ha  (10.464  ac)  encompassing 
much  of  the  forested  areas  in  central 
southern  Guam.  This  proposed  unit 
includes  lands  in  the  Bolanos 
Conservation  Area,  much  of  the 
COMNAVMARIANAS  Ordnance 
Annex,  and  private  property  at  Sinaje, 
Mapao,  and  Bubulao.  This  unit  consists 
of  limestone,  agricultural,  secondary, 
swamp,  and  ravine  forests  composed  of 
native  and  introduced  species  and 
contains  the  full  range  of  primary 
constituent  elements  needed  for 
recovery  of  the  Mariana  fruit  bat.  Unit 
B  contains  the  area  occupied  by  the  only 
known  population  of  fruit  bats  in 
southern  Guam,  including  large  areas  of 
foraging  and  roosting  habitat  in  areas 
like  the  Fena  Lake  Watershed.  Unit  B 
also  encompasses  essential  conservation 
areas  identified  in  the  Mariana  fruit  bat 
recovery  plan  (USFWS  1990a). 

The  critical  habitat  proposed  in  Unit 
B  consists  of  three  sections.  The  main 
section  includes  most  of  the  forested 
areas  within  the  Ordnance  Aiuiex  and 
forested  area  above  the  244-m  (800- ft) 
elevation  contour  in  the  Sinaje  region 
near  Mount  Lamlam.  The  second 


section  consists  of  the  forested  areas  at 
the  headwaters  of  the  Bubulao  and 
Ugum  Rivers  and  the  forested  areas 
along  and  between  both  rivers  until 
their  confluence  approximately  1  km 
(0.6  mi)  above  Talofofo  Falls.  The  third 
section  consists  of  the  forested  areas 
outside  Ordnance  Annex  that  occur 
along  and  between  the  Maagas  and 
Mahlac  Rivers  near  where  they  converge 
and  become  the  Talofofo  River. 

Guam  Micronesian  Kingfisher 

Proposed  Unit  A:  Northern  Guam 

Proposed  Unit  A  consists  of 
approximately  5,803  ha  (14,338  ac) 
encompassing  much  of  the  undeveloped 
areas  on  the  northern  end  of  Guam.  This 
section  includes  both  units  of  the 
COMNAVMARIANAS  Communications 
Annex,  former  FAA  land  currently 
administered  by  PACDIV  BRAC, 
Andersen  Air  Force  Base,  the  Guam 
National  Wildlife  Refuge,  private 
property  located  in  the  Uruno  Basin  and 
along  )inapsan  Beach,  the  Anao 
Conservation  Area,  private  property  at 
Janum  Point,  and  Government  of  Guam 
lands  located  between  the  cliffline  and 
coastline  from  Janum  Point  to 
Campanaya  Point.  The  vegetation  in 
proposed  Unit  A  consists  of  coastal, 
limestone,  agricultural,  and  secondary 
forests  composed  of  native  and 
introduced  species  that  contain  the  full 
range  of  primary  constituent  elements 
required  for  the  recovery  of  the  Guam 
Micronesian  kingfisher  on  northern 
Guam.  Unit  A  includes  forested  areas 
along  the  northwest  and  northeast 
coasts  of  the  island  that  were  occupied 
by  Guam  Micronesian  kingfishers  in  the 
1970s  and  early  1980s  (Drahos  1977. 
Maben  and  Aguon  1980.  1981)  as  well 
as  other  forested  areas  in  northern  Guam 
that  supported  high  densities  of  Guam 
Micronesian  kingfishers  in  1981 
(Engbring  and  Ramsey  1984).  Unit  A 
also  encompasses  essential  conservation 
areas  in  the  northern  Guam  forest  bird 
recovery  plan  (USFWS  1990b). 

The  proposed  areas  in  Unit  A  are 
divided  into  three  sections.  The  first 
section  consists  of  a  thin  projection  of 
forested  land  between  the  coastline  and 
approximately  1  km  (0.6  mi)  inland  that 
extends  frxim  the  boimdary  between  the 
Communications  Annex  and  former  Air 
Force  Harmon  Armex  and  the  boundary 
of  Andersen  Air  Force  Base.  This 
section  does  not  include  the  housing 
and  other  developed  areas  on  the 
Communications  Annex  and  former 
FAa\  land.  The  second  section  consists 
of  most  of  the  forested  land  between  the 
southern  boundary  of  Andersen  Air 
Force  Base  and  the  coastline  from 
Ritidian  to  Pati  Points.  This  section  does 


not  include  the  housing,  airfields,  and 
other  developed  areas  on  Andersen  Air 
Force  Base;  the  recently  cleared  cargo 
drop  zone  in  Northwest  Field  on 
Andersen  Air  Force  Base;  private  land 
in  the  Uruno  Basin  below  the  cliffline 
(elevation:  122  m,  400  ft);  and  private 
land  along  Jinapsan  Beach  below  the  12- 
m  (40-ft)  elevation  contour.  The  third 
section  consists  of  the  thin  projection  of 
forested  land  between  the  coastline  and 
approximately  1  km  (0.6  mi)  inland  that 
extends  from  Campanaya  Point  to  the 
border  of  Andersen  Air  Force  Base  at 
Anao  Point. 

Proposed  Unit  B:  Southern  Guam 

Proposed  Unit  B  consists  of 
approximately  4,234  ha  (10,464  ac) 
encompassing  much  of  the  forested 
areas  in  central  southern  Guam.  This 
unit  contains  part  of  the  Bolanos 
Conservation  Area,  much  of  the 
COMNAVMARIANAS  Ordnance 
Aimex,  and  private  property  at  Sinaje, 
Mapao,  and  Bubulao.  This  proposed 
unit  consists  of  limestone,  secondary, 
agricultural,  swamp,  and  ravine  forests 
composed  of  native  and  introduced 
species  and  contains  the  full  range  of 
primary  constituent  elements  required 
for  the  recovery  of  the  kingfisher  in 
southern  Guam.  This  imit  is  important 
because  it  includes  the  location  of  the 
last  known  observations  (Fena  Lake 
region  1963-1964)  of  Guam  Micronesian 
kingfishers  in  southern  Guam  (Drahos 
1977).  Unit  B  also  contains  some  of  the 
largest  tracts  of  forest  remaining  in 
southern  Guam  and  is  believed  to  be 
essential  for  the  conservation  of  the 
Guam  Micronesian  kingfisher. 

The  critical  habitat  proposed  in  Unit 
B  consists  of  three  sections.  The  main 
section  includes  most  of  the  forested 
areas  within  the  Ordnance  Annex  and 
forested  area  above  the  244-m  (800-ft) 
elevation  contour  in  the  Sinaje  region 
near  Mount  Lamlam.  The  second 
section  consists  of  the  forested  areas  at 
the  headwaters  of  the  Bubulao  and 
Ugtmi  Rivers  and  the  forested  areas 
along  and  between  both  rivers  imtil 
their  confluence  approximately  1  km 
(0.6  mi)  above  Talofofo  Falls.  The  third 
section  consists  of  the  forested  areas 
outside  Ordnance  Annex  that  occur 
along  and  between  the  Maagas  and 
Mahlac  Rivers  near  where  they  converge 
and  become  the  Talofofo  River. 

Mariana  Crow 

Proposed  Unit  A:  Northern  Guam 

Proposed  Unit  A  consists  of 
approximately  5,075  ha  (12,540  ac)  of 
forested  land  encompassing  the 
northern  end  of  Guam.  This  proposed 
unit  includes  forested  areas  on 
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Andersen  Air  Force  Base,  Guam 
National  Wildlife  Refuge, 
COMNAVMARIANAS  Communications 
Annex,  and  private  property  at  Unino 
Basin  and  Jinapsan  Beach.  Unit  A 
includes  limestone,  secondary, 
agricultural,  and  coastal  forests 
composed  of  native  and  non-native 
plants  and  contains  the  full  range  of 
primary  constituent  elements  needed  for 
recovery  of  the  Manana  crow  on  Guam. 
This  unit  includes  the  area  occupied  by 
the  last  12  Mariana  crows  in  the 
munitions  storage  area  on  Andersen  Air 
Force  Base,  mudi  of  the  1994  historical 
distribution  of  Mariana  crows  in 
northern  Guam  (Wiles  et  al.  1995),  and 
the  areas  that  contained  the  highest 
densities  of  crows  in  northern  Guam  in 
1981  (Engbring  and  Ramsey  1984). 
Approximately  15  percent  of  the  unit 
currently  is  occupied  by  the  Mariana 
crow.  Unit  A  also  contains  some  of  the 
largest  tracts  of  mature  limestone  forest 
remaining  on  Guam  and  is  identified  as 
important  recovery  habitat  in  the  draft 
revised  Mariana  crow  recovery  plan 
(USFWS  in  prep.). 

The  proposed  areas  in  Unit  A  can  be 
divided  into  two  sections.  The  first 
section  consists  of  the  forested  land 
(Federal,  Territory,  and  private)  between 
the  southern  boundary  of  Andersen  Air 
Force  Base  and  the  coastline  between 
Ritidian  and  Pati  Point,  not  including 
the  housing,  airfields,  and  other 
developed  areas  on  Andersen  Air  Force 
Base,  the  recently  cleared  cargo  drop 
zone  in  Northwest  Field  on  Andersen 
Air  Force  Base,  private  land  in  the 
Unmo  Basin  below  the  cliffline     ' 
(elevation:  122  m,  400  ft),  and  private 
land  along  Jinapsan  Beach  below  the  12- 
m  (40-ft)  elevation  contoiir.  The  second 
section  consists  of  forested  areas  on  the 
Communications  Annex  between  the 
coastline  near  Maputo  Beach  and  Route 
3,  including  forested  areas  on  the 
northern  part  of  the  base  near  the 
antennae  fields. 

Proposed  Unit  B:  Southern  Guam 

Proposed  Unit  B  consists  of 
approximately  4,234  ha  (10,464  ac]  of 
forested  land  encompassing  much  of 
central  southern  Guam.  This  proposed 
unit  contains  sections  of  the  Bolanos 
Conservation  Area, 
COMNAVMARIANAS  Ordnance 
Annex,  and  private  property  at  Sinaje, 
Mapao,  and  Bubulao.  Unit  B  is 
composed  of  limestone,  secondary, 
swamp,  agricultural,  and  ravine  forests 
consisting  of  native  and  non-native 
plants  and  contains  the  full  range  of 
primary  constituent  elements  needed  for 
recovery  of  the  species  on  southern 
Guam.  This  imit  includes  sites  of  some 
of  the  last  known  observations  of 


Mariana  crows  in  southern  Guam. 
Specifically,  Mariana  crows  were 
observed  in  the  forests  aroimd  Fena 
Lake  and  Alamagosa  Springs  on  the 
Ordnance  Annex  between  1963  and 
1965  (Drahos  1977).  This  unit  also 
encompasses  some  of  the  last  remaining 
large  tracts  of  native  forest  on  southern 
Guam  and  is  identified  as  important 
recovery  habitat  in  the  draft  revised 
Mariana  crow  recovery  plan  (USFWS  in 
prep.). 

The  critical  habitat  proposed  in  Unit 
B  consists  of  three  sections.  The  main 
section  includes  most  of  the  forested 
areas  within  the  Ordnance  Annex  and 
forested  area  above  the  244-m  (800-ft) 
elevation  contour  in  the  Sinaje  region 
near  Mount  Lamlam.  The  second 
section  consists  of  the  forested  areas  at 
the  headwaters  of  the  Bubulao  and 
Ugum  Rivers  and  the  forested  areas 
along  and  between  both  rivers  imtil 
their  confluence  approximately  1  km 
(0.6  mi)  above  Talofofo  Falls.  The  third 
section  consists  of  the  forested  areas 
outside  Ordnance  Annex  that  occur 
along  and  between  the  Maagas  and 
Mahlac  Rivers  near  where  they  converge 
and  become  the  Talofofo  River. 

Proposed  Unit  C:  Rota 

Proposed  Unit  C  consists  of 
approximately  2,462  ha  (6,084  ac)  of 
forested  land  encompassing  much  of  the 
undeveloped  areas  on  Rota.  This 
proposed  unit  contains  the  Afatung 
Wildlife  Management  Area,  I  Chenchon 
Bird  Sanctuary,  and  forested  areas  on 
public  and  private  lands  around  the 
Sabana  and  Sinapalu  plateaus.  Unit  C  is 
composed  of  limestone,  secondary, 
agricultm-al,  coastal,  and  ravine  forests 
consisting  of  native  and  non-native 
plants  and  contains  the  full  range  of 
primary  constituent  elements  needed  for 
recovery  of  the  Mariana  crow  on  Rota. 
This  unit  includes  the  known  breeding 
territories  of  at  least  63  Mariana  crow 
pairs  and  possibly  those  of  an  additional 
25  crow  pairs  on  Rota  (Morton  et  al. 
1999).  This  imit  also  includes  all  the 
areas  identified  as  important 
conservation  areas  in  the  draft  revised 
Mariana  crow  recovery  plan  (USFWS  in 
prep.). 

The  critical  habitat  proposal  in  Unit  C 
consists  of  five  sections.  The  first 
section  includes  the  Afatung  Wildlife 
Management  Area  in  the  Palii  region 
and  the  forested  areas  in  the  Finata, 
Alaguan,  and  I  Koridot  regions.  The 
second  section  includes  the  I  Chenchon 
Bird  Sanctuary  and  the  forested  areas  in 
the  I  Chiugai  and  As  Dudo  regions  of 
eastern  Rota.  The  third  unit  consists  of 
much  of  the  forested  areas  in  the  As 
Matmos.  Mochong.  Lalayak.  Pekngasu, 
and  I  Batko  regions  as  well  as  the 


forested  areas  adjacent  to  the  Rota 
Resort.  The  fourth  section  includes 
much  of  the  forested  areas  in  the 
Mananana.  Uyulan  Hulo,  Sailgai  Hulo. 
Gayauga,  Lempanai,  and  Lupok  regions. 
The  fifth  section  includes  much  of  the 
forested  areas,  as  well  as  some  of  the 
grassland  areas,  in  the  Talakhaya  and 
Gaonan  regions  of  southern  Rota. 

E£fiects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Ac^jequires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat  by  appreciably  diminishing  the 
value  of  the  critical  habitat  for  the 
survival  and  recovery  of  the  species. 
Individuals,  organizations,  states,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  only  advisory.  We 
may  adopt  the  formal  conference  report 
as  the  biological  opinion  when  critical 
habitat  is  designated,  if  no  significant 
new  information  or  changes  in  the 
action  alter  the  content  of  the  opinion 
[see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us. 
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If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
adtematives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  with  us  on  actions  for 
which  formal  considtadon  has  been 
completed  if  those  actions  may  affect 
designated  critical  habitat. 

Actions  on  Federal  lands  that  may 
affect  critical  habitat  on  Guam  for  the 
Mariana  fruit  bat,  Guam  Micronesian 
kingfisher,  or  Mariana  crow  would 
require  section  7  consultation.  Activities 
that  may  affect  these  species  on  private, 
Government  of  Guam,  or  CNMl  lands 
but  require  a  permit  from  a  Federal 
agency,  such  as  a  permit  from  the  U.S. 
Army  Corps  of  Engineers  under  section 
404  of  the  Clean  Water  Act,  or  Federal 
funding  (e.g.,  from  the  Federal  Highway 
Administration,  FAA,  Federal 
Emergency  Management  Agency,  or 
Natural  Resources  Conservation  Service) 
also  will  continue  to  be  subject  to  the 
section  7  consultation  process. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat  those  Federal  actions  that  may 
adversely  modify  such  habitat  or  that 
may  be  aiffected  by  such  designation. 
Activities  that  may  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  include  those  that  alter 
the  primary  constituent  elements  to  an 
extent  that  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  the 


Mariana  fruit  bat,  Guam  Micronesian 
kingfisher,  or  Mariana  crow  is 
appreciably  reduced.  Activities  that  may 
directly  or  indirectly  adversely  affect 
the  proposed  critical  habitat  would 
include,  but  are  not  limited  to: 

(1)  Removing,  thinning,  or  destroying 
Mariana  fruit  bat,  Guam  Micronesian 
kingfisher,  or  Mariana  crow  forest 
habitat  by  burning,  mechanical, 
chemical,  or  other  means  (e.g., 
woodcutting,  grading,  overgrazing, 
construction,  road  building,  mining, 
herbicide  application,  etc.). 

(2)  Appreciably  decreasing  habitat 
value  or  quality  through  introduction  or 
promotion  of  potential  nest  predators, 
disease  or  disease  vectors,  vertebrate  or 
invertebrate  food  competitors,  invasive 
plant  species,  forest  fragmentation, 
overgrazing,  augmentation  of  feral 
ungulate  populations,  water  diversion 
or  impoundment,  groundwater  pumping 
or  other  activities  that  alter  water 
quality  or  quantity  to  an  extent  that 
affects  vegetation  structure,  or  activities 
that  increase  the  risk  of  fire. 

To  portray  the  Federal  actions  that 
might  be  affected  by  a  critical  habitat 
designation,  we  first  compare  the 
section  7  requirements  for  actions  that 
may  affect  critical  habitat  with  the 
requirements  for  actions  that  may  affect 
a  listed  species.  Section  7  prohibits 
actions  funded,  authorized,  or  carried 
out  by  Federal  agencies  from 
jeopardizing  the  continued  existence  of 
a  listed  species  or  destroying  or 
adversely  modifying  the  listed  species' 
critical  habitat.  Actions  likely  to 
"jeopardize  the  continued  existence"  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species.  Actions  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  both  the  survival  and 
recovery  of  the  listed  species. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currenUy 
occupied  by  these  species  to  ensiue  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  these  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulation  of  waters  of  the  United 
States  by  the  Army  Corps  of  Engineers 
under  section  404  of  the  Clean  Water 
Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Development  on  private. 
Government  of  Guam,  or  CNMI  lands 
involving  Federal  permits  or  funding 
such  as  Housing  and  Urban 
Development  projects; 


(4)  Military  training  or  similar 
activities  of  the  U.S.  Air  Force  or  Navy 
on  lands  under  their  jurisdiction  at 
Andersen  Air  Force  Base  or 
COMNAVMARIANAS  Communications 
and  Ordnance  Annex; 

(5)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(6)  Road  construction  or  maintenance, 
funded  or  approved  by  the  Federal 
Highway  Administration;  or 

(t)  Disaster  relief  activities  funded  by 
the  Federal  Emergency  Management 
Agency. 

If  you  have  questions  regarding 
whether  specific  activities  would 
constitute  adverse  modification  of 
critical  habitat,  please  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  [see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife  and  plants 
and  inquiries  about  prohibitions  and 
permits  should  be  directed  to  the  U.S. 
Fish  and  -Wildlife  Service,  Conservation 
Planning  and  Permit  Program  at  the 
same  address. 

Critical  Habitat  Definition  Exclusions 

Some  areas  providing  habitat  essential 
to  the  species  may  not  require  special 
management  or  protection  and  therefore 
would  not  fall  within  the  ESA  definition 
of  critical  habitat  (16  U.S.C. 
1532(5)(A)(i)).  Adequate  special 
management  or  protection  is  provided 
by  a  legally  operative  plan  or  agreement 
that  addresses  the  maintenance  and 
improvement  of  the  primary  constituent 
elements  important  to  the  species  and 
manages  for  the  long-term  conservation 
of  the  species.  U  any  areas  containing 
the  primary  constituent  elements  are 
currentiy  being  managed  to  address  the 
conservation  needs  of  the  Mariana  fruit 
bat,  Guam  Micronesian  kingfisher,  and 
Mariana  crow  and  do  not  require  special 
management  or  protection,  we  may 
exclude  such  areas  from  the  proposed 
rule  because  they  would  not  meet  the 
definition  of  critical  habitat  in  section 
3(5)(A}(i)oftheAct. 

We  use  the  following  three  ciiteria  to 
determine  if  a  plan  provides  adequate 
management  or  protection:  (1)  A  current 
plan  specifying  the  management  actions 
must  be  complete  and  provide  sufficient 
conservation  benefit  to  these  species,  (2) 
the  plan  must  provide  assurances  that 
the  conservation  management  strategies 
will  be  implemented,  and  (3)  the  plan 
must  provide  assurances  that  the 
conservation  management  strategies  will 
be  effective.  In  determining  if 
management  strategies  are  likely  to  be 
implemented,  we  consider  whether:  (a) 
A  management  plan  or  agreement  exists 
that  specifies  the  management  actions 
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being  implemented  or  to  be 
implemented;  (b)  there  is  a  timely 
schedule  for  implementation;  (c)  there  is 
a  high  probability  that  the  funding 
source(s)  or  other  resources  necessary  to 
implement  the  actions  will  be  available; 
and  (d)  the  party(ies)  have  the  authority 
and  long-term  commitment  to  the 
agreement  or  plan  to  implement  the 
management  actions,  as  demonstrated, 
for  example,  by  a  legal  instrument 
providing  enduring  protection  and 
management  of  the  lands.  In 
determining  whether  an  action  is  likely 
to  be  effective,  we  consider  whether:  (a) 
The  plan  specifically  addresses  the 
management  needs,  including  reduction 
of  threats  to  these  species;  (b)  such 
actions  have  been  successful  in  the  past; 
(c)  there  are  provisions  for  monitoring 
and  assessment  of  the  effectiveness  of 
the  management  actions;  (d)  and 
adaptive  management  principles  have 
been  incorporated  into  the  plan. 

Based  on  information  provided  to  us 
by  landowners  and  managers  to  date,  we 
have  been  unable  to  identify  any  areas 
on  Guam  or  Rota  that  are  adequately 
managed  and  protected  to  address  the 
threats  to  the  Mariana  fruit  bat,  Guam 
Micronesian  kingfisher,  and  Mariana 
crow  so  as  to  qualify  for  exclusion 
under  the  Act's  definition  of  critical 
habitat.  Several  areas  are  covered  under 
current  management  plans  and  are  being 
managed  in  a  manner  that  meets  some 
of  the  conservation  needs  of  the  Mariana 
froiit  bat,  Guam  Micronesian  kingfisher, 
or  Mariana  crow,  but  the  management 
does  not  adequately  reduce  the  primary 
threats  to  these  species. 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  or  water 
suitable  for  the  conservation  and 
management  of  natural  resources  to 
have  completed,  by  November  17,  2001, 
an  Integrated  Natural  Resources 
Management  Plan  (INRMP).  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  installation  with 
stewardship  of  the  natural  resources 
found  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  including  needs  to 
provide  for  the  conservation  of  listed 
species;  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
memagement  actions  to  be  implemented 
to  provide  for  these  ecological  needs; 
and  a  monitoring  and  adaptive 
management  plan.  We  consult  with  the 
military  on  the  development  and 
implementation  of  INRMPs  for 
installations  with  listed  species.  We 
believe  that  bases  that  have  completed 
and  approved  INRMPs  that  address  the 
needs  of  the  species  generally  do  not 
meet  the  definition  of  critical  habitat 


discussed  above,  because  they  require 
no  additional  special  management  or 
protection.  Therefore,  we  do  not  include 
these  areas  in  critical  habitat 
designations  if  they  meet  the  following 
three  criteria:  (1)  A  current  INRMP  must 
be  complete  and  provide  sufficient 
conservation  benefit  to  the  species;  (2) 
the  plan  must  provide  assiu'ances  that 
the  conservation  management  strategies 
will  be  implemented;  and  (3)  the  plan 
must  provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met.  then  the 
lands  covered  under  the  plan  would  not 
meet  the  definition  of  critical  habitat.  To 
date,  no  military  installation  on  Guam 
has  completed  a  final  INRMP  that 
provides  sufficient  management  and 
protection  for  the  Mariana  fruit  bat. 
Guam  Micronesian  kingfisher,  or 
Mariana  crow,  although  many  of  the 
projects  described  in  these  documents 
are  generally  beneficial  to  Guam's 
natiiral  environment  and  recovery  of 
listed  species. 

Economic  Exclusions 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  corrunercial 
information  available,  and  that  we 
consider  the  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species.  We  are 
conducting  an  analysis  of  the  economic 
impacts  of  designating  the  proposed 
areas  as  critical  habitat  and  will  use  this 
information  in  our  final  determination. 
A  notice  of  availability  of  the  draft 
economic  analysis  will  be  published  in 
the  Federal  Renter. 

In  most  instances  the  benefits  of 
excluding  Habitat  Conservation  Plan 
(HCP)  areas  from  critical  habitat 
designations  have  outweighed  the 
benefits  of  including  them.  Currentiy, 
there  are  no  HCPs  on  Guam  that  include 
the  Mariana  fruit  bat,  Guam 
Micronesiem  kingfisher,  or  Mariana 
crow  as  a  covered  species.  However,  the 
Service  is  working  with  the  CNMI  to 
develop  an  HCP  to  address  impacts  to 
the  Mariana  crow  associated  with  the 
development  of  agricultiu-al  homesteads 
on  Rota.  The  proposed  agricultural 
homesteads  are  not  included  in  the 
proposed  critical  habitat,  but  the 
anticipated  conservation  areas  are.  In 
the  event  that  future  HCPs  are 
developed  within  the  boundaries  of 
designated  critical  habitat,  assistance 


will  be  available  to  applicants  to 
promote  protection  and  management  of 
habitat  areas  essential  for  the 
conservation  of  these  species. 
Opportunities  may  exist  to  locate 
development  and  habitat  modification 
activities  in  nonessential  areas,  or  to 
mitigate  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  critical  habitat. 
The  Service  will  provide  technical 
assistance  and  work  closely  with 
applicants  throughout  the  development 
of  any  future  HCPs  to  identify  lands 
essential  for  the  long-term  conservation 
of  the  Mariana  fruit  bat,  Guam 
Micronesian  kingfisher,  and  Mariana 
crow  as  well  as  conservation  measures 
for  those  lands. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
acciirate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  are  particularly 
interested  in  comments  concerning: 

(1)  The  reasons  why  any  area  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act  and  50  CFR  424.12(a)(1). 
including  whether  the  benefits  of 
designation  will  outweigh  any  threats  to 
these  species  due  to  designation; 

(2)  Specific  information  on  the 
current  or  former  numbers  and 
distribution  of  Mariana  ftiiit  bats.  Guam 
Micronesian  kingfishers,  and  Mariana 
crows,  and  what  habitat  is  essential  to 
the  conservation  of  these  species  and 
why; 

(3)  Whether  lands  within  proposed 
critical  habitat  are  currently  being 
managed  to  address  conservation  needs 
of  the  Mariana  fioiit  bat.  Guam 
Micronesian  kingfisher,  and  Mariana 
crow; 

(4)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(5)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families; 

(6)  Whetber  future  development  and 
approval  of  conservation  measures  (e.g.. 
Conservation  Agreements.  Safe  Harbor 
Agreements,  etc.)  should  be  excluded 
from  critical  habitat  and,  if  so,  by  what 
mechanism; 

(7)  Whether  military  lands  covered 
under  an  approved  INRMP  should  be 
excluded  from  critical  habitat; 
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(8)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  Mariana  fruit  bat,  Guam 
Micronesian  kingfisher,  and  Mariana 
crow,  such  as  those  derived  from  non- 
consumptive  uses  {e.g..  hiking,  camping, 
bird-watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values."  and  reductions  in 
administrative  costs);  and 

(9)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

If  we  receive  information  that  any  of 
the  areas  proposed  as  critical  habitat  are 
currently  being  managed  and  protected 
to  adequately  address  the  conservation 
needs  of  the  Mariana  fruit  bat.  Guam 
Micronesian  kingfisher,  or  Mariana 
crow,  we  may  exclude  such  areas  from 
any  final  designation  as  not  meeting  the 
definition  of  critical  habitat  in  section 
3(5)(A)oftheAct. 

In  anticipation  of  public  interest, 
public  hearings  have  been  scheduled  on 
Rota  for  November  6,  2002,  and  on 
Guam  for  November  7,  2002,  (see 
AOOflESSES  section).  Prior  to  each  public 
hearing,  the  Service  will  be  available  to 
provide  information  and  to  answer 
questions.  We  also  will  be  available  for 
questions  after  each  of  the  hearings. 
Anyone  wishing  to  make  oral  comments 
for  the  record  at  the  public  hearing  is 
encoiu-aged  to  provide  a  written  copy  of 
their  statement  and  present  it  to  us  at 
the  hearing.  In  the  event  there  is  a  large 
attendance,  the  time  allotted  for  oral 
statements  may  be  limited.  Oral  and 
written  statements  receive  equal 
consideration. 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  the  public  hearing  should 
contact  Patti  Carroll  at  503/231-2080  as 
soon  as  possible.  In  order  to  allow 
sufficient  time  to  process  requests, 
please  call  no  later  than  one  week  before 
the  hearing  date 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods  [see  ADDRESSES 
section).  If  submitting  comments  by 
electronic  format,  please  submit  them  in 
ASCII  file  format  and  avoid  the  use  of 
special  characters  and  encryption 
Please  include  "Attn:  RIN  101&-AI25" 
and  your  name  and  return  address  in 
your  e-mail  message.  Please  note  that 
the  e-mail  address 

Mariana_CritHab®rl .fws.govwiU  be 
closed  at  the  termination  of  the  public 
comment  period. 


Our  practice  is  to  make  comments, 
including  names  and  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
applicable  law.  we  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Pacific  Islands  Fish  and 
Wildlife  Office  in  Honolulu. 

Peer  Review 

Our  policy  published  on  July  1,  1994 
(59  FR  34270).  directs  us  to  seek  the 
expert  opinions  of  at  least  three 
appropriate  and  independent  specialists 
regarding  this  proposed  rule.  We  plan  to 
expand  this  review  to  increase  the 
number  of  reviewers.  The  purpose  of 
such  review  is  to  ensure  listing  and 
critical  habitat  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 
reviewers  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  the  peer  reviewers  to 
comment,  during  the  public  conmient 
period,  on  the  proposed  designations  of 
critical  habitat.  We  will  consider  all 
comments  and  data  received  during  the 
60-day  comment  period  on  this 
proposed  rule  during  preparation  of  a 
final  decision  on  the  proposed  critical 
habitat.  Accordingly,  the  final  decision 
may  differ  from  this  proposal. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings. 


paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  supplementary 
information  section  of  the  preamble 
helpful  in  understanding  the  document? 
(5)  Is  the  background  information  useful 
and  is  the  amount  appropriate?  (6)  What 
else  could  we  do  to  make  the  proposed 
rule  easier  to  imderstand? 

Send  a  copy  of  any  conunents  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street.  NW. 
Washington.  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Execsec®ios.doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  proposal  is  a  significant  rule 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB).  We  have  prepared  a 
draft  economic  analysis  of  this  proposed 
action.  We  will  use  this  analysis  to  meet 
the  requirement  of  section  4(b)(2)  of  the 
ESA  to  consider  the  economic  and  other 
consequences  of  designating  the 
proposed  areas  as  critical  habitat  and 
may  exclude  an  area  from  critical 
habitat  if  it  is  determined  that  the 
benefits  of  such  exclusion  outweigh  the 
benefits  of  designating  it,  unless  failure 
to  designate  such  area  as  critical  habitat 
would  lead  to  the  extinction  of  the 
Mariana  fruit  bat,  Guam  Micronesian 
kingfisher,  or  Mariana  crow.  This  draft 
analysis  will  be  available  for  public 
comment  before  any  final  decision  on 
the  proposed  designation.  The 
availability  of  the  draft  economic 
analysis  will  be  annoimced  in  the 
Federal  Register. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

The  following  discussion  of  the 
potential  economic  impacts  of  this 
proposed  rule  reflects  the  views  of  the 
Service,  only.  This  discussion  is  based 
upon  the  information  regarding 
potential  economic  impact  that  is 
available  to  the  Service  at  this  time. 
This  assessment  of  economic  effect  may 
be  modified  prior  to  final  rulemaking 
based  upon  development  and  review  of 
the  economic  analysis  being  prepared 
pursuant  to  section  4(b)(2)  of  the  ESA 
and  E.O.  12866.  This  analysis  is  for  the 
purposes  of  compliance  with  the 
Regulatory  Flexibility  Act  and  does  not 
reflect  the  position  of  the  Service  on  the 
type  of  economic  analysis  required  by 
the  judicial  decision  in  New  Mexico 
Cattle  Growers  Assn.  v.  U.S.  Fish  &■ 
Wildlife  Service.  248  F.3d  1277  (10th 
Cir.  2001), 
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Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  conunent 
a  regulatory  flexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  "substantial  number"  of 
small  entities  is  more  than  20  percent  of 
those  small  entities  affected  by  the 
regulation,  out  of  the  total  universe  of 
small  entities  in  the  industry  or,  if 
appropriate,  industry  segment.  SBREFA 
amended  the  Regulatory  Flexibility  Act 
(RFA)  to  require  Federal  agencies  to 
provide  a  statement  of  the  factual  basis 
for  certifying  that  the  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
SBREFA  also  amended  the  RFA  to 
require  a  certification  statement.  Based 
on  current  information,  the  Service 
proposes  to  certify  that  this  proposed 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 

We  must  determine  whether  the 
proposed  rulemaking  will  affect  a 
substantial  nimiber  of  small  entities. 
According  to  the  Small  Business 
Administration,  small  entities  include 
small  organizations,  such  as 
independent  non-profit  organizations, 
and  small  governmental  jurisdictions, 
including  school  boards  and  city  and 
town  governments  that  serve  fewer  than 
50.000  residents,  as  well  as  small 
businesses  (13  CFR  121.201).  Small 
businesses  include  manufactiuing  and 
mining  concerns  with  fewer  than  500 
employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  ais  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  significant  economic 
impact  is  meant  to  apply  to  a  typical 


small  business  firm's  business 
operations. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  consider  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g..  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry  to 
determine  if  certification  is  appropriate. 
In  estimating  the  niunbers  of  small 
entities  potentially  affected,  we  also 
consider  whether  their  activities  have 
any  Federal  involvement;  some  kinds  of 
activities  are  imlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation.  In  areas  where  the  species 
are  present,  Federal  agencies  are  already 
required  to  consult  with  us  under 
section  7  of  the  Act  on  activities  that 
they  fund,  permit,  or  implement  that 
may  affect  Mariana  fruit  bats,  Mariana 
crows,  and  Guam  Micronesian 
kingfishers.  U  these  critical  habitat 
designations  are  finalized,  Federal 
agencies  must  also  consult  with  us  if 
their  activities  may  affect  designated 
critical  habitat.  However,  in  areas  where 
the  species  are  present,  we  do  not 
believe  this  will  result  in  any  additional 
regulatory  burden  on  Federal  agencies 
or  their  applicants  because  consultation 
would  already  be  required  because  of 
the  presence  of  the  listed  species,  and 
the  duty  to  avoid  adverse  modification 
of  critical  habitat  would  not  trigger 
additional  regulatory  impacts  beyond 
the  duty  to  avoid  jeopardizing  the 
species. 

Even  if  the  duty  to  avoid  adverse 
modification  does  not  trigger  additional 
regulatory  impacts  in  areas  where  the 
species  is  present,  designation  of  critical 
habitat  could  result  in  an  additional 
economic  burden  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities.  We  have  reviewed  209 
informal  consultations  and  37  formal 
consultations  conducted  on  the  Mariana 
fruit  bat,  Mariana  crow,  and  Guam 
Micronesian  kingfisher  on  Guam  since 
these  species  were  listed  in  1984.  In 
addition,  we  reviewed  nine  informal 
consultations  conducted  on  the  island 
of  Rota,  CNMI,  since  1984.  No  formal 
consultations  have  been  conducted  on 
Rota  since  the  Mariana  crow  was  listed. 
Consultations  on  Federal  grants  to  State 
wildlife  programs,  which  do  not  affect 
small  entities,  were  not  reviewed  for 
this  proposed  rule.  Seventy-seven  of  the 


209  informal  consultations  on  Guam 
and  three  of  the  five  informal 
consultations  on  Rota  were  conducted 
in  response  to  requests  for  technical 
assistance  or  species  lists  for  different 
locations  on  Guam  and  Rota.  The 
majority  of  these  requests  were  made  by 
Federal  agencies,  some  on  their  behalf 
by  private  consultants  or  contractors.  Of 
the  246  total  consultations  on  Guam.  57 
informal  and  20  formal  consultations 
involved  at  least  one  of  the  species 
involved  in  this  proposed  rule.  Of  the 
nine  consultations  on  Rota,  six  involved 
the  Mariana  crow. 

Of  the  20  formal  consultations  on 
Guam,  two  may  have  involved  a  small 
entity.  Both  of  these  concerned 
proposals  by  the  Unmau  Resort 
Corporation  to  have  contractors  conduct 
topographic  survey  work  on  private  and 
Federal  lands  for  a  potential  access  road 
through  Navy  property  to  private  lands. 
The  Mariana  fruit  bat  and  Mariana  crow 
were  reported  from  the  action  areas.  The 
biological  opinions  (Pacific  Islands  Fish 
and  Wildlife  Office  log  numbers  1-2- 
90-F-027  and  1-2-91-F-08)  concluded 
that  the  proposed  action  would  not 
result  in  jeopardy  to  either  species.  The 
reasonable  and  prudent  measures 
required  in  the  biological  opinions  to 
avoid  or  minimize  incidental  take  of 
these  species  did  not  include  major 
modifications  to  the  proposed  action 
that  placed  a  significant  economic 
burden  on  Urunau  Resort  Corporation. 
We  do  not  believe  this  constitutes  a 
substantial  niunber  of  small  entities  (see 
earlier  discussion  on  substantial 
number).  Of  the  remaining  18  formal 
consultations  on  Guam  involving  the 
Mariana  fruit  bat,  Mariana  crow,  and/ or 
Guam  Micronesian  kingfisher,  ten  were 
conducted  on  behalf  of  the  Air  Force 
and  eight  were  conducted  on  behalf  of 
the  Navy.  In  all  of  these  consultations, 
the  Service  concluded  that  the  proposed 
actions  would  not  result  in  jeopardy  to 
these  three  listed  species. 

Of  the  57  informal  consultations  on 
Guam,  one  may  have  concerned  a  small 
entity  (private  individuals,  consulting 
firms,  or  non-profit  organizations).  The 
proposed  action  in  this  case,  the 
gathering  of  a  large  Chamorro  family  on 
the  Guam  National  Wildlife  Refuge,  was 
determined  not  likely  to  adversely  affect 
listed  species,  and  was  subject  only  to 
minor  restrictions  under  a  special  use 
permit  for  the  refuge.  We  do  not  believe 
this  instance  constitutes  a  substantial 
number  of  smeJl  entities  (see  earlier 
discussion  on  substantial  number).  Four 
informal  consultations  were  conducted 
on  behalf  of  Government  of  Guam 
agencies.  One  action  was  determined 
not  likely  to  adversely  affect  listed 
species,  and  the  other  was  determined 
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to  have  no  effect  on  listed  species.  A 
third  was  determined  not  likely  to 
adversely  modify  the  critical  habitat 
proposed  in  1991.  The  fourth 
consultation  on  behalf  of  the 
Government  of  Guam  concerned 
technical  assistance  from  the  Service, 
and  resulted  in  no  regulatory  action  by 
the  Service  or  economic  burden  on  the 
Government  of  Guam.  We  conclude, 
however,  that  the  Government  of  Guam 
is  not  a  small  entity. 

Of  the  six  informal  consultations  on 
Rota  that  concerned  the  Mariana  crow, 
none  concerned  a  small  entity  and  all 
consultations  were  conducted  on  behalf 
of  the  Government  of  the  CNMI.  Four  of 
these  consultations  were  requests  for 
technical  assistance  or  species  lists  and 
resulted  in  no  regulatory  action  by  the 
Service  or  economic  burden  on  the 
Government  of  the  CNMI.  The 
remaining  two  actions  were  determined 
not  likely  to  adversely  affect  the 
Mariana  crow.  We  concluded,  however, 
that  the  Government  of  the  CNMI  is  not 
a  small  entity. 

The  remaining  52  informal 
consultations  on  Guam  exclusively 
involved  the  following  Federal  agencies: 
U.S.  Air  Force  (27  consultations),  U.S. 
[Department  of  the  Navy  (14 
consultations),  U.S.  Department  of 
Agricultiu-e  (four  consultations),  U.S. 
Fish  and  Wildlife  Service  (3 
consultations).  U.S.  Array  Corps  of 
Engineers  (2  consultations),  U.S. 
Department  of  the  Army  (one 
consultation),  and  Natural  Resources 
Conservation  Service  (formally  the  Soil 
Conservation  Service)  (one 
consultation).  None  of  these  agencies  is 
a  small  entity.  Of  these  consultations, 
seven  included  critical  habitat  proposed 
in  1991,  and  these  proposed  actions 
were  determined  not  likely  to  adversely 
modify  proposed  critical  habitat.  Of  the 
remaining  45  consultations.  38 
concluded  with  our  concurrence  that 
the  proposed  action  either  would  have 
no  effect  on,  or  was  not  likely  to 
adversely  affect,  listed  species;  five 
consultations  were  responses  to  requests 
for  either  species  lists  or  technical 
assistance  and  did  not  conclude  with  a 
regulatory  determination;  one 
concluded  with  a  request  by  the  Service 
for  more  information:  and  one 
concluded  with  a  determination  that  the 
proposed  action.  Navy  training 
maneuvers,  was  likely  to  adversely 
affect  the  Mariana  crow. 

In  areas  where  the  species  clearly  are 
not  present,  designation  of  critical 
habitat  could  trigger  additional  review 
of  Federal  activities  under  section  7  of 
the  Act  that  otherwise  would  not  be 
required.  The  majority  of  activities  in 
the  proposed  critical  habitat  areas  for 


the  Mariana  fruit  bat,  Mariana  crow,  and 
Guam  Micronesian  kingfisher  that  have 
Federal  involvement  likely  will  concern 
the  U.S.  Navy  or  Air  Force.  As 
mentioned  above,  however,  only  77  of 
246  informal  consultations  on  Guam 
completed  under  section  7  of  the  Act 
involved  any  of  the  species  for  which 
critical  habitat  is  being  proposed.  As  a 
result,  we  cannot  easily  identify  future 
consultations  that  may  result  from  the 
listed  status  of  the  species  or  the 
increment  of  additional  consultations 
that  may  be  required  by  this  critical 
habitat  designation.  Furthermore,  a  large 
proportion  of  the  proposed  designation 
on  Guam  is  currently  unoccupied  by 
these  species.  Therefore,  for  the 
purposes  of  this  review  and  certification 
under  the  Regulatory  Flexibility  Act.  we 
are  assuming  that  any  future 
consultations  in  the  area  proposed  as 
critical  habitat  on  Guam  likely  will 
result  from  the  critical  habitat 
designations. 

Of  the  total  land  area  proposed  as 
critical  habitat  on  Guam  for  the  Mariana 
fruit  bat.  Mariana  crow,  and  Guam 
Micronesian  kingfisher,  approximately  9 
percent  is  private  land.  11  percent  is 
Government  of  Guam  land,  and  80 
percent  is  Federal  land.  Of  the  total  land 
area  proposed  as  critical  habitat  for  the 
Mariana  crow  on  Rota,  approximately  8 
percent  is  private  land  and  92  percent 
is  Government  of  the  CNMI  land.  Much 
of  the  land  within  the  proposed  critical 
habitat  units  has  limited  potential  for 
development  because  of  the  remote 
locations,  lack  of  access,  and  rugged 
terrain  of  these  lands.  On  non-Federal 
lands,  activities  that  lack  Federal 
involvement  would  not  be  affected  by 
the  proposed  critical  habitat 
designations.  Activities  of  an  economic 
nature  that  are  likely  to  occur  on  non- 
Federal  lands  in  the  area  encompassed 
bv  these  proposed  designations  consist 
of  improvements  to  and  construction  of 
roads,  communications  and  tracking 
facilities,  and  other  infrastructiu-e; 
residential  and  tourist-related 
development;  ranching  and  farming; 
and  recreational  use  such  as  camping, 
picnicking,  game  hunting,  and  fishing. 
With  the  exception  of  communications 
and  tracking  facilities  improvements  by 
the  FAA  or  the  Federal  Communications 
Commission,  road  building  or 
improvement  by  the  Federal  Highways 
Authority,  and  water  or  sewer  system 
development  by  the  Corps  of  Engineers, 
these  activities  are  unlikely  to  have 
Federal  involvement.  On  lands  that  are 
or  may  be  in  agricultural  production, 
the  types  of  activities  that  might  trigger 
a  consultation  include  irrigation  ditch 
system  projects  that  may  require  section 


404  authorizations  from  the  Corps  of 
Engineers,  and  watershed  management 
and  restoration  projects  sponsored  by 
the  Natural  Resources  Conservation 
Service  (NRCS).  However  the  NRCS 
restoration  projects  typically  are 
voluntary,  and  the  irrigation  ditch 
system  projects  within  lands  that  are  in 
agricultiual  production  are  rare  and  may 
affect  only  a  small  percentage  of  the 
smedl  entities  within  these  proposed 
critical  habitat  designations.  Therefore, 
analysis  of  currently  available 
information  indicates  that  the  proposed 
rule  would  not  affect  a  substantial 
number  of  small  entities.  We  are  not 
aware  of  any  commercial  activities  on 
the  Federal  lands  included  in  these 
proposed  critical  habitat  designations. 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements. 
First,  if  we  conclude,  in  a  biological 
opinion,  that  a  proposed  action  is  likely 
to  jeopeirdize  the  continued  existence  of 
a  species  or  adversely  modify  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  would 
result  in  adverse  modification  of  critical 
habitat.  A  Federal  agency  and  an 
applicant  may  elect  to  implement  a 
reasonable  and  prudent  alternative 
associated  with  a  biological  opinion  that 
has  found  jeopardy  or  adverse 
modification  of  critical  habitat.  An 
agency  or  applicant  could  alternatively 
choose  to  seek  an  exemption  from  the 
requirements  of  the  Act  or  proceed 
without  implementing  the  reasonable 
and  prudent  alternative.  However, 
unless  an  exemption  were  obtained,  the 
Federal  agency  or  applicant  would  be  at 
risk  of  violating  section  7(a)(2)  of  the 
Act  if  it  chose  to  proceed  without 
implementing  the  reasonable  and 
prudent  alternatives. 

Secondly,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amoimt  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions. 
However,  the  Act  does  not  prohibit  the 
take  of  listed  plant  species  or  require 
terms  and  conditions  to  minimize 
adverse  effect  to  critical  habitat.  We  may 
also  identify  discretionary  conservation 
recommendations  designed  to  minimize 
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or  avoid  the  adverse  effects  of  a 
proposed  action  on  listed  species  or 
critical  habitat,  help  implement 
recovery  plans,  or  to  gather  information 
that  could  contribute  to  the  recovery  of 
the  species. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations— can  be  implemented 
successfully  vdth,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
Furthermore,  these  measures  must  be 
economically  feasible,  consistent  with 
the  intended  purpose  of  the  action,  and 
within  the  scope  of  authority  of  the 
Federal  agency  involved  in  the 
consultation  (see  50  CFR.  404.2, 
definition  of  reasonable  and  prudent 
alternative).  Based  on  our  consultation 
history,  we  can  describe  the  general 
kinds  of  actions  that  may  be  identified 
in  future  reasonable  and  prudent 
alternatives.  These  are  based  on  our 
understanding  of  the  needs  of  the 
species  and  the  threats  they  £ace, 
especially  as  described  in  the  final 
listing  rule  and  in  this  proposed  critical 
habitat  designation,  as  well  as  our 
experience  with  the  listed  species  in 
Guam  and  Rota.  The  kinds  of  actions 
that  may  be  included  in  future 
reasonable  and  prudent  alternatives 
include,  but  are  not  limited  to, 
management  of  competing  non-native 
species  and  predators,  restoration  of 
degraded  habitat,  construction  of 
protective  fencing,  and  regular 
monitoring.  Therefore,  such  measures 
are  not  likely  to  result  in  a  significant 
economic  impact  to  a  substantial 
number  of  sinall  entities. 

As  required  under  section  4(b)(2)  of 
the  Act,  we  are  conducting  9n  analysis 
of  the  potential  economic  and  other 
impacts  of  this  proposed  critical  habitat 
designation,  and  we  will  make  that 
analysis  available  for  public  review  and 
conunent  before  finalizing  these 
designations. 

In  siunmary,  we  are  considering 
whether  this  proposed  rule  would  result 
in  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Currently  available  information 
indicates  it  would  not  affect  a 
substantial  number  of  small  entities. 
Approximately  11  percent  of  the  lands 
proposed  as  critical  habitat  on  Guam  are 
on  Government  of  Guam  lands.  In 
addition,  approximately  92  percent  of 
the  lands  proposed  as  critical  habitat  on 
Rota  are  on  Government  of  the  CNMI 
lands.  The  Territory  of  Guam  and  CNMI 
are  not  small  entities.  Approximately 
nine  percent  of  the  lands  proposed  as 


critical  habitat  on  Guam  and  eight 
percent  of  lands  proposed  as  critical 
habitat  on  Rota  are  on  private  lands.  As 
discussed  earlier,  many  of  the  actions 
likely  to  occur  on  the  private  land 
parcels  included  in  this  proposal  are  not 
likely  to  require  any  Federal 
authorization.  In  the  remaining  area$, 
section  7  application,  the  only  trigger* 
for  regulatory  impact  under  this  rule, 
largely  would  be  limited  to  a  subset  of 
the  area  proposed.  The  most  likely 
future  section  7  consultations  resulting 
from  this  rule  would  be  for  informal 
consultations  on  actions  proposed  by 
the  military,  federally  funded  land  and 
water  conservation  projects,  species- 
specific  surveys  and  research  projects, 
and  watershed  management  and 
restoration  projects  sponsored  by  NRCS. 
These  consultations  likely  would  occxir 
on  only  a  subset  of  the  total  number  of 
parcels  and,  therefore,  are  not  likely  to 
affect  a  substantial  nvunber  of  small 
entities.  This  rule  would  result  in 
project  modifications  oidy  when 
proposed  Federal  activities  would 
destroy  or  adversely  modify  critical 
habitat.  While  this  may  occur,  it  is  not 
expected  frequently  enough  to  affect  a 
substantial  number  of  small  entities. 
Even  if  it  did  occur,  we  would  not 
expect  it  to  result  in  a  significant 
economic  impact,  as  the  measures 
included  in  reasonable  and  prudent 
alternatives  must  be  economically 
feasible  and  consistent  with  the 
proposed  action.  Thus,  currently 
available  information  indicates  that  the 
proposed  designation  of  critical  habitat 
for  the  Mariana  fruit  bat,  Mariana  crow, 
and  Guam  Micronesian  kingfisher  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  an  initial  regulatory 
flexibility  analysis  is  not  required. 
However,  shoiild  the  economic  analysis 
of  this  rule  indicate  otherwise,  we  will 
revisit  this  determination. 

Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Though 
current  information  indicates  this 
proposed  rule  would  be  a  significant 
regulatory  action  under  Executive  Order 
12866,  it  is  not  expected  to  significantly 
affect  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 


Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000  et  seq.): 

(a)  This  rule,  as  proposed,  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  does  not  appear  to  be 
required.  Small  governments  would  be 
affected  only  to  the  extent  that  any 
programs  having  Federal  funds,  permits, 
or  other  authorized  activities  would 
have  to  ensure  that  their  actions  will  not 
adversely  affect  the  critical  habitat. 
However,  as  discussed  above,  these 
actions  are  currently  subject  to  similar 
restrictions  through  the  listing 
protections  of  the  species,  and  further 
restrictions  are  not  anticipated  to  result 
from  critical  habitat  designation  of 
occupied  areas.  In  our  economic 
analysis,  we  will  evaluate  the  impact  of 
designating  unoccupied  areas  where 
section  7  consultations  would  not  have 
occurred  but  for  the  critical  habitat 
designation. 

(b)  This  rule,  as  proposed,  will  not 
produce  on  State,  local,  or  Tribal 
governments  or  the  private  sector  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  so  it  would  not  meet 
the  criteria  for  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  preliminarily  analyzed  the 
potential  takings  implications  of  the 
proposed  critical  habitat  designation  in 
a  preliminary  takings  implication 
assessment,  which  indicates  that  this 
proposed  rule  would  not  pose 
significant  takings  implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  proposed  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  in  areas  currently 
occupied  by  the  Mariana  fruit  bat  and 
Mariana  crow  would  have  little 
incremental  impact  on  the  Govenunent 
of  Guam  or  the  CNMI  and  their 
activities.  The  designations  may  have 
some  benefit  to  the  Government  of 
Guam  and  the  CNMI  in  that  the  areas 
essential  to  the  conservation  of  these 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  these 
species  are  identified.  While  this 
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definition  and  identification  does  not 
alter  where  and  what  federallv 
sponsored  activities  may  occur,  it  may 
assist  the  Government  of  Guam  and  the 
CNMI  in  long-range  planning  rather 
than  waiting  for  case-bv-case  section  7 
consultation  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interiors 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  are  proposing  to 
designate  critical  habitat  in  accordance 
with  the  provisions  of  the  Act.  The 
proposed  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
Mariana  fruit  bat,  Guam  Micronesian 
kingfisher,  and  Mariana  crow 

Paperwork  Reduction  Act  of  1995  144 
use  3501  etseql 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
for  which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required.  An  agency 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 


National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
have  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  as  amended.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Government-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 

Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-govemment  basis.  The 
proposed  designation  of  critical  habitat 
on  Guam  and  Rota  for  the  Mariana  fruit 
bat,  Guam  Micronesian  kingfisher,  and 
Mariana  crow  does  not  contain  any 
Tribal  lands  or  lands  that  we  have 
identified  as  impacting  Tribal  trust 
resources. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Pacific  Islands  Fish 


and  Wildlife  Office  (see  ADDRESSES 
section). 
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The  primary  authors  of  this  document 
are  Frederick  A.  Amidon  and  Holly  B. 
Freifeld,  Pacific  Islands  Fish  and 
Wildlife  Office  [see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  17— [AMENDED] 

1 .  The  authority  citation  for  part  1 7 
would  continue  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entries  for 
"Bat,  Mariana  fruit"  under 
"MAMMALS".  "Kingfisher,  Guam 
Micronesian"  under  "BIRDS."  and 
"Crow,  Mariana"  under  "BIRDS"  to 
read  as  follows: 


§17.11 
wildlife. 


Endangered  and  threatened 


(h)  *  *  * 


Species 


Common  name 


Scientific  name 


Histonc  range 


VertetWBte  popu- 
lation wt>ere  en- 
dangered or 
ttirealened 


Status       When  listed 


Cntical 
tiat>itat 


Special 
mies 


Mammals 


Bat,  Manana  fruit 
(=Manana  ftying 
fox) 


Pteropus  mariannus 
manannus 


Western  Pacific 
Ocean  USA 
(Guam,  Common- 
wealth of  the 
Nofltiem  Manana 
Islands) 


Guam 


156     17.95(a) 


NA 


Biros 


Crow   Manana 


Corvus  kut>aryi 


Western  Pacific 
Ocean  (Guam 
and  Rota) 


Entire  Range  E 


Kingfisher,  Guam  Mi-      Halcyon 
cronesian  cinnamomina 

cinnamomina 


Western  Pacific  Entire  Range 

Ocean  (Guam) 


156     17.95(b) 


156     17.95(b) 


NA 


NA 
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3.  Amend  §  17.95  by  adding  the  same 
order  as  the  species  appear  in  §  17.11: 

a.  In  paragraph  (a),  critical  habitat  for 
the  Mariana  fruit  bat  [Pteropus 
mariannus  mariannus);  and 

b.  In  paragraph  (b),  critical  habitat  for 
the  Mariana  crow  (Corvus  kubaryi)  and 
Guam  Micronesian  kingfisher  (Halcyon 
cinnamomina  cinnamomina],  as  set 
forth  below. 

§  1 7.95    Critical  habitat— flsh  and  wildlife. 

(a)  Mammals. 

***** 

Mariana  Fruit  Bat  (Pteropus  mariannus 
mariannus) 

^       (1)  Critical  habitat  units  for  the 
Mariana  fruit  bat  are  depicted  for  the 
Territory  of  Guam. 


(2)  Within  these  areas,  the  primary 
constituent  elements  required  by  the 
Mariana  fruit  bat  for  the  biological 
needs  of  foraging,  sheltering,  roosting, 
and  rearing  of  young  are  found  in  areas 
supporting  limestone,  secondary, 
ravine,  swamp,  agricultural,  and  coastal 
forests  composed  of  native  or 
introduced  plant  species.  These  forest 
types  provide  the  primary  constituent 
elements  of: 

(i)  Plant  species  used  for  foraging 
such  as  Artocarpus  sp.  (breadfruit), 
Carica  papaya  (papaya),  Cycas  circinalis 
(fadang),  Ficus  spp.  (fig),  Pandanus 
tectorius  (kafu),  Cocos  nucifera  (coconut 
palm),  and  Terminalia  catappa  (talisai). 

(ii)  Remote  locations,  often  within  100 
m  (328  ft)  of  80  to  100  m  (262  to  591 
ft)  tall  clifflines,  with  limited  exposure 


to  human  disturbance,  that  contain 
mature  fig.  Mammea  odorata  (chopak), 
Casuarina  equisetifolia  (gago), 
Macaranga  thompsonii  (pengua), 
Guettarda  speciosa  (panao),  and 
Neisosperma  oppositifolia  (fagot),  and 
other  tree  species  that  are  used  for 
roosting  and  breeding. 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures  within 
the  boundaries  of  the  mapped  units, 
such  as  buildings,  roads,  aqueducts, 
anteimas,  water  tanks,  agricultural 
fields,  paved  areas,  lawns,  and  other 
urban  landscaped  areas  not  containing 
one  or  more  of  the  primary  constituent 
elements. 

(4)  Note:  Map  1 — General  Locations  of 
Units  for  Mariana  Fruit  Bat — follows: 

BILUfMi  CODE  4310-55-(> 


Map  1  -  General  Locations  of 
Units  for  the  Mariana  Fruit  Bat 

Island  of  Guam 


,^ 


Proposed  Critical 
Habitat  Area 


5  Kilometers 

5  Miles 


(5)  Northern  Guam,  Unit  A.  Mariana  1492769;  270592.  1492782;  270860,  1496089;  274601,  1496017 

fruit  bat  (5,803  ha;  14.338  ac).  1493156;  271182.  1493403;  271268,  1496283;  274931,  1496366 

(i)  Unit  A  consists  of  106  boundary  1493585;  271268,  1493643;  271436,  1496545;  275446.  1497148 

points  with  the  following  coordinates  in  1493753;  271559,  1494014;  271607,  1498173;  275675,  1498164 

UTM  Zone  55  with  the  units  in  meters  1494236;  271813,  1494415;  272043.  1498280;  276052,  1498688 

using  World  Geodetic  System  1984  1494477;  272129.  1494724;  272413,  1498965;  276437,  1499560 

(WGS84)-  269645, 1491989;  269464.  1495015;  272655,  1495146;  272822,  1499660;  276493,  1500036 

1492175- 269501, 1492206;  269493,  1495101; 272918,  1495177;  273101,  1500432; 276358,  1500432 

1492433: 269892, 1492587;  270039,  1495192; 273263,  1495136;  273431,  1500435;  276374,  1500948 

1492791; 270215, 1492895;  270407,  1495202; 274161,  1496022;  274173,  1501696; 277216,  1501626 


274599, 
275216, 
275593, 
276008, 
276156, 
276381, 
276358. 
276358. 
277097, 
277395. 
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1501709: 

277565. 

1501788 

277367 

1502247; 

277556. 

1502519 

277738 

1502614: 

278104, 

1503226 

277931 

1503680: 

277528. 

1504079 

276540 

1503998: 

275541, 

1503775 

275456 

1503878: 

274960, 

1503661 

275017 

1503428: 

275017, 

1503428 

274919 

1503336: 

274350, 

1503193 

273846 

1502898: 

273696, 

1502636 

273683 

1502394; 

274082. 

1501289 

272625 

1502266; 

271544. 

1502611 

270399 

1502902; 

270276, 

1502896 

269976 

1502855: 

269819, 

1502894 

269127 

1503348; 

268873, 

1503326 

268324 

1502996; 

267317, 

1501835 

267067 

1502058; 

267891, 

1503624 

267799 

1504039: 

267471, 

1504118 

267162 

1503935; 

266993, 

1503750 

266419 

1503365: 
1503021: 
1502708; 
1502239: 
1502401; 
1502034; 


266115, 1503073;  265990, 
265865,  1503010;  265532, 
265443, 1502458;  265558, 
265719.  1502249;  265928, 
266157. 1502406; 265972, 
265720. 1501528; 265451. 

1501304; 265451, 1501304; 265035. 

1500959: 264833, 1501228; 264547, 

1501077; 264338, 1500650; 264260. 

1500311; 264547, 1500113; 264060. 

1499171; 263865. 1499073; 263276. 

1499383. 
(ii)  Excluding  three  areas: 

(A)  Bounded  Dv  the  following  four 
points  (133  ha,  328  ac):  268056. 
1507791; 269417,  1508433;  269771. 
1507647; 268377, 1506972. 

(B)  Bounded  by  the  following  15 
points  (17  ha.  43  ac):  272711,  1503822; 


272730, 1503928;  272767.  1503961: 
272872, 1503975;  272859.  1504070; 
272879. 1504214: 272949.  1504372: 
273070, 1504396;  273184,  1504331; 
273199. 1503977; 273041.  1503917; 
272949. 1503912:  272884,  1503703; 
272828, 1503710; 272818, 1503785. 

(C)  Bounded  by  the  following  12 
points  (20  ha,  48  ac):  273808.  1504727; 
274234. 1504592; 274579,  1504430; 
274572,  1504328;  274444.  1504247; 
274295. 1504355;  274146.  1504389; 
273930, 1504484;  273795,  1504464; 
273686, 1504470; 273659,  1504585; 
273707, 1504687. 

(iii)  Note:  Map  2  of  Unit  A  for 
Mariana  fruit  bat  follows: 


lUdiwiPt 


Pacific  Ocean 


Map  2 

Mariana  Fruit  Bat  -  Unit  A 

Kilomeiers 


Miles 


Proposed  Cntical  Habitat  Unit 

Major  Roads 

100  ft  Contour  Lines. 


(6)  Southern  Guam,  Unit  B.  Mariana 
fruit  bat  (4.234  ha;  10,464  ac): 


(i)  Unit  B  consists  of  184  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  55  with  the  units  in  meters 


using  World  Geodetic  System  1984 
(WGS84):  248002.  1474589;  247650, 
1474901;  247495,  1475129;  247271. 
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1475466; 

247014, 

1476083; 

1476271; 

247074, 

1476899; 

1477285; 

247235. 

1477541; 

1477723; 

247508, 

1477876; 

1479447; 

247658. 

1479766; 

1480138; 

247571, 

1480291; 

1480324; 

247611, 

148(H65; 

1480608; 

248018, 

1480694; 

1480673; 

248307. 

1480797; 

1480844; 

248434. 

1480948; 

1481047; 

248423. 

1481115; 

1481114 

248732, 

1481047; 

1481043 

248787, 

1481048; 

1481119 

249268, 

1481028; 

1481047 

249377, 

1481077; 

1481064 

249874, 

1480811; 

1479980 

250246, 

1479973; 

1479957 

250272, 

1479915; 

1479645 

250511, 

1479330; 

1479237 

250997, 

1479153; 

1479008 

251187, 

1478955; 

1478939 

251419, 

1478655; 

1478663 

251706, 

1478676; 

1478741 

251615. 

1479003; 

1479035 

251486. 

1479196; 

1479358 

251344, 

1479561; 

1479654 

250863, 

1479589; 

1479700 

250614, 

1479911; 

1480129 

250652, 

1480853; 

1480921 

250741, 

1480941; 

1480941 

251212, 

1480936; 

1480936 

251405, 

1480904; 

1480706 

251886, 

1480568; 

1480381 

. 253342, 

1479736; 

1478854 

, 253597. 

1478723; 

1478475 

, 254210, 

1478183; 

1477855 

,  254526 

1477750; 

1477835 

;  253963 

1477494; 

1477494 

: 253743 

1477502; 

1477652 

; 253589 

1477649; 

1477667 

; 253389 

1477739; 

1477694 

; 252993 

1477709; 

1477566 

; 252561 

1477440; 

1477486 

; 252472 

1477520; 

1477618 

; 252532 

1477670; 

1477716 

; 252416 

1477705; 

1477501 

; 252322 

1477517; 

1477634 

;  252265 

1477716; 

1477683 

; 251888 

1477724; 

1477781 

; 251730 

1477811; 

1477875 

; 251748 

1477931; 

246950. 
247118. 
247293. 
247522. 
247629, 
247586, 
247782, 
248088, 
248380. 
248420, 
248490, 
248758, 
248930, 
249316, 
249428, 
250243, 
250253, 
250316, 
250724, 
251074, 
251318, 
251585, 
251746, 
251516, 
251428, 
251122, 
250640, 
250605, 
250673, 
250877, 
251338, 
251819, 
252757, 
253298, 
253904. 
254510. 
254207. 
253962, 
253641, 
253472, 
253204, 
252793, 
252476, 
252536, 
252476, 
252353, 
252329, 
252009, 
251820, 
251726, 
251601, 


1477871; 251583, 1477373;  251458, 
1477343; 251258,  1477204;  251360. 
1477030; 251349,  1476842;  251168, 
1476619;  251428.  1476423;  251583, 
1476231; 251816,  1476080;  251835. 
1475891; 251563,  1475479; 251560, 
1475465; 251484.  1475137;  251262, 
1474361; 250994, 1473369; 251024, 
1473358; 251092. 1473456;  251221, 
1473456;  251262. 1473576; 251239. 
1473655; 251292, 1473686;  251405, 
1473531; 251496,  1473591;  251605. 
1473546; 251767,  1473633;  252137. 
1473874; 252125. 1473916;  252231, 
1474142; 252318, 1474183;  252540. 
1474161; 252992. 1474119;  253446. 
1474105; 253722,  1474068;  253867, 
1473973; 254079,  1473688;  254181. 
1473477; 254247, 1473316; 254203. 
1473017; 254064.  1472805;  253882, 
1472586; 253306,  1472273;  253101, 
1472258; 252919.  1472185;  252722, 
1472141; 252533, 1472181;  252306, 
1472229; 252175.  1472171;  251883, 
1471842; 251657, 1471580;  251233, 
1471383; 251000,  1471200;  250803, 
1471003; 250701,  1470864;  250511. 
1470624; 250241. 1470470; 250081. 
1470478; 249913.  1470602;  249687, 
1470704;  249672,  1470799;  249614, 
1470981; 249599,  1471171;  249570, 
1471390; 249519, 1471485;  249584, 
1471645; 249584, 1471864; 249482, 
1471966; 249468, 1472163;  249497, 
1472258; 249460, 1472338;  249519, 
1472543; 249535, 1472652; 249511, 
1472820; 249358, 1473032;  249365, 
1473229; 249322,  1473280;  249151. 
1473567; 248928. 1473703;  248650. 
1474031. 

(ii)  Excluding  one  area:  Bounded  by 
the  following  114  points  (4.346  ha; 
45.338  ac):  250684,  1476986;  250614, 
1477069; 250531,  1477232;  250595. 
1477315; 250614.  1477358;  250718, 
1477387; 250815,  1477358;  250855, 
1477510; 250916,  1477596;  250868. 
1477671; 250823,  1477681;  250823. 
1477622; 250769,  1477609;  250713, 
1477695; 250753,  1477791;  250742, 
1477869; 250793, 1477893;  250951, 


1477890; 250924, 
1478131; 251018, 
1478310; 251310, 
1478535; 251534, 
1478433; 251690, 
1478366; 251874, 
1477976; 251620, 
1477920; 251482. 
1477839; 251270, 
1477957; 251173, 
1477802; 251256, 
1477534; 251216, 
1477526; 250989. 
1477327; 250959, 
1477189; 250804, 
1477208;  250713, 
1477148; 250874, 
1477178; 251055, 
1477109; 251090, 
1476975;  250986, 
1476892; 251002, 
1476900;  251045, 
1476849; 251061. 
1476680;  251055, 
1476501; 251120, 
1476418;  250994, 
1476370; 250844, 
1476242; 250922. 
1476119; 250991, 
1476068; 250943, 
1476111:250879, 
1476025; 250887. 
1475867;  250817. 
1475966;  250836, 
1476057:250812, 
1476140; 250801, 
1476180; 250767, 
1476373;  250863, 
1476472; 250702, 
1476616;  250780. 
1476536;  250906. 
1476627;  250823, 
1476710;  250769, 
1476683;  250681, 
1476702; 250627, 
1476718;  250721, 
1476798; 250868, 
1476801;  250775, 
1477039. 

(iii)  Note:  Map 
fruit  bat  follows: 


1478061; 

1478286: 

1478543: 

1478484: 

1478460: 

1478058: 

1477975: 

1477886: 

1477914: 

1477906; 

1477663: 

1477505: 

1477400; 

1477224: 

1477184: 

1477192: 

1477111; 

1477177: 

1477036: 

1476921: 

1476879: 

1476871: 

1476784: 

1476498: 

1476456; 

1476413; 

1476314: 

1476162: 

1476089; 

1476100; 

1476065; 

1475948: 

1475886; 

1476020; 

1476113; 

1476162; 

1476279: 

1476421; 

1476542: 

1476619; 

1476552: 

1476638; 

1476731: 

1476665: 

1476721: 

1476780: 

1476756: 

1477023; 


250940, 

251114. 

251425. 

251596. 

251802. 

251656. 

251516. 

251330, 

251189. 

251248. 

251245. 

251141. 

251011. 

250890. 

250737. 

250841. 

250978. 

251090. 

251072. 

250981, 

251029. 

251013. 

250945. 

251121, 

251090. 

250970, 

250858. 

250970, 

250973, 

250887, 

250924, 

250866, 

250815. 

250817, 

250817, 

250775, 

250783, 

250740, 

250721, 

250903, 

250855, 

250796. 

250745. 

250625, 

250710, 

250772, 

250906, 

250780, 


3  of  Unit  B  for  Mariana 
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I    Miles 


1:              I        Proposed  Cntical  Habitat  L'nit 
Major  Roads 


100  ft  Contour  Lines 


(b)  Birds. 

***** 

Mariana  crow  (Corvus  kuban,!) 

(1)  Critical  habitat  units  for  the 
Mariana  crow  are  depicted  for  the 
TerritoPt'  of  Guam  and  the  island  of 
Rota,  Commonwealth  of  the  Northern 
Mariana  Islands 

(2)  The  primar\'  constituent  elements 
required  bv  the  Mariana  crow  for  the 
biological  needs  of  foraging,  sheltering, 
roosting,  nesting,  and  rearing  of  young 
are  found  in  areas  that  support 
limestone,  secondary',  ravine,  swamp, 
agricultural,  and  coastal  forests 
composed  of  native  and  introduc:ed 
plant  species  These  forest  types  provide 
the  primarv'  constituent  elements  of: 


(i)  Emergent  trees  and  subcanopy 
trees  with  dense  cover  for  breeding  such 
ds  Seisosperma  oppositifolia  (fagot), 
Macaranga  thompsonii  [pengua),  Intsia 
bijuga  (ifit),  Premna  obtusifolia  (ahgao), 
Eugenia  reinwardtiana  (aabang),  Ficus 
spp.  (fig),  Elaeocarpus  joga  (yoga),  and 
Tnstiropsis  obtusangula  (faniok); 

(ii)  Sufficient  area  under 
predominantly  native  forest  to  allow 
nesting  at  least  290  m  (950  ft)  from  the 
nearest  road  and  62  m  (203  ft)  from  the 
nearest  forest  edge  and  to  support 
Mariana  crow  breeding  territories 
(approximately  12  to  37  ha  (30  to  91  ac)) 
and  foraging  areas  for  nonbreeding 
juvenile  crows;  and 

(iii)  Standing  dead  trees  and  plant 
species  such  as  Aglaia  mariannensis 


(maypunayo),  Artocarpus  spp.  ■ 
(breadfruit),  Cocos  nucifera  (coconut 
palm),  fagot.  Hibiscus  tiliaceus  (page), 
ifit,  Leucaena  spp.  (tangentangen), 
Ochrosia  mariannensis  (langiti), 
Pandanus  tectorius  (kafu),  ahgao,  fig, 
and  joga  for  foraging. 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures  within 
the  boundaries  of  the  mapped  units, 
such  as  buildings,  roads,  aqueducts, 
antennas,  water  tanks,  agricultural 
fields,  paved  areas,  lawns,  and  other 
urban  landscaped  areas  not  containing 
one  or  more  of  the  primary  constituent 
elements. 

(4)  Note:  Map  1 — General  locations  of 
units  for  Mariana  crow  follows: 
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Map  1  -  General  Locations  of 
Units  for  the  Mariana  Crow 

Islands  of  Guam  and  Rota 


-^^'^\n_^  Island  of  Rota 

Unit  C 


Island  of  Guam 


^TYT 


^  Unit  A 

J 


Proposed  Critical 
Habitat  Area 


Unite 


* 


/  V    Coastline 


10 

A  i" 


0         10   Kilometers 
^  10   Miles 


(5)  Northern  Guam,  Unit  A,  Mariana 
crow  (5,075  ha;  12,540  ac). 

(i)  Unit  A  consists  of  58  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  55  with  the  units  in  meters 
using  World  Geodetic  System  1984 
(WGS84):  276837, 1498680;  276836, 
1498679; 276161, 1498972; 276437, 
1499560; 276381. 1499660;  276493, 
1500036; 276358,  1500432;  276374, 
1500948; 277097,  1501696;  277216, 
1501626; 277565, 1501788; 277367, 
1502247; 277556. 1502519;  277738, 
1502614; 278104, 1503226;  277931, 
1503680; 277528,  1504079;  276540, 
1503998; 275541, 1503775;  275456, 
1503878; 274960, 1503661;  275017, 
1503428;  274919,  1503337;  274350, 
1503193; 273846, 1502898;  273696, 
1502636; 273683, 1502394;  274082, 
1501289; 272625, 1502266; 271544, 


1502611; 270399,  1502902;  270276. 
1502896;  269976,  1502855;  269819, 
1502894;  269127,  1503348;  268873, 
1503326; 268324, 1502996;  267317, 
1501835;  267067, 1502058; 267891, 
1503624; 267799, 1504039;  267471, 
1504118; 267162, 1503935; 266993, 
1503750; 266419, 1503365;  266115. 
1503073; 265990, 1503021; 265865. 
1503010; 265532,  1502708;  265443. 
1502458; 265558, 1502239; 265719, 
1502249;  265928,  1502401;  266157. 
1502406; 265720.  1501528;  265451, 
1501304;  264834.  1501755;  264835, 
1501755. 

(ii)  Excluding  three  areas: 

(A)  Bounded  by  the  following  four 
points  (133  ha,  328  ac):  268056, 
1507791; 269417, 1508433; 269771, 
1507647; 268377, 1506972. 


(B)  Bounded  by  the  following  15 
points  (17  ha,  43'ac):  272711.  1503822; 
272730, 1503928;  272767,  1503961; 
272872, 1503975; 272859.  1504070; 
272879, 1504214;  272949,  1504372; 
273070, 1504396; 273184.  1504331; 
273199, 1503977;  273041.  1503917; 
272949. 1503912; 272884.  1503703; 
272828. 1503710; 272818.  1503785, 

(C)  Bounded  by  the  following  12 
points  (20  ha,  48  ac):  273808,  1504727: 
274234,  1504592; 274579. 1504430; 
274572. 1504328: 274444. 1504247; 
274295, 1504355; 274146. 1504389: 
273930.1504484:273795.1504464; 
273686. 1504470; 273659. 1504585; 
273707.  1504687. 

(iii)  Note:  Map  2  of  Unit  A  for 
Mariana  crow  follows: 
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(6)  Southern  Guam.  L  nit  B.  Mdridiid 
crow  (4.234  ha;  10.464  dc) 

(i)  L'nit  B  consists  of  184  bomuidrv 
points  with  the  following  coordindtes  m 
ITM  Zone  .55  with  the  units  in  meters 
using  World  Geodetic:  Svstem  14K4 
(WGS84):  248002.  1474589;  247650. 
1474901; 247495. 1475129; 247271, 
1475466;  247014,  147608,3;  246950. 
1476271; 247074. 1476899; 247118. 
1477285;  247235, 1477541; 247293. 
1477723;  247508. 1477876; 247522, 
1479447; 247658. 1479766; 247629. 
1480138: 247571. 1480291: 247586, 
1480324:  247611. 1480465:  247782. 
1480608; 248018, 1480694; 248088, 
1480673; 248307. 1480797; 248380. 

1480948; 248420. 

1481115; 248490. 

1481047; 248758. 

1481048; 248930. 


1480844; 248434. 
1481047; 248423. 
1481114: 248732, 
1481043:  248787, 


1481119; 249268, 1481028: 249316, 
1481047; 249377. 1481077; 249428. 


148U)64 
1479980 
1479957 
1479645 
1479237 
14  79008 
1478939 
1478663 
1478741 
147  )035 
1479358 
1479654 
1479700 
1480129 
1480921 
1480941 
1480936 
1480706 
1480381 
1478854 
1478475 
1477855 
1477835 


249874, 

1480811; 

250243 

250246, 

1479973: 

250253 

250272, 

1479915: 

250316 

250511, 

1479330; 

250724 

250997, 

1479153; 

251074 

251187. 

1478955; 

251318 

251419, 

1478655; 

251585 

251706, 

1478676; 

251746 

251615, 

1479003; 

251516 

251486, 

1479196; 

251428 

251344, 

1479561; 

251122 

250863, 

1479589; 

250640 

250614. 

1479911; 

250605 

250652, 

1480853; 

250673 

250741, 

1480941; 

250877 

251212. 

1480936; 

251338 

251405, 

1480904; 

251819 

251886, 

1480568: 

252757 

253342, 

1479736; 

253298 

253597, 

1478723; 

253904 

254210, 

1478183; 

254510 

254526, 

1477750: 

254207 

253963, 

1477494: 

253962 

1477494 
1477652 
1477667 
1477694 
1477566 
1477486 
1477618 
1477716 
1477501 
1477634 
1477683 
1477781 
1477875 
1477871 
1477343 
1477030 
1476619 
1476231 
1475891 
1475465 
1474361 
1473358 
1473456 


253743, 
253589, 
253389, 
252993, 
252561. 
252472, 
252532, 
252416, 
252322. 
252265, 
251888, 
251730, 
251748. 
251583, 
251258, 
251349. 
251428, 
251816, 
251563. 
251484. 
250994, 
251092, 
251262, 


1477502; 
1477649; 
1477739: 
1477709; 
1477440; 
1477520; 
1477670; 
1477705; 
1477517: 
1477716; 
1477724; 
1477811: 
1477931: 
1477373; 
1477204; 
1476842; 
1476423: 
1476080; 
1475479; 
1475137; 
1473369: 
1473456; 
1473576; 


253641. 
253472. 
253204. 
252793, 
252476. 
252536. 
252476, 
252353, 
252329, 
252009, 
251820, 
251726, 
251601, 
251458, 
251360, 
251168, 
251583, 
251835, 
251560, 
251262, 
251024, 
251221, 
251239, 


1473655; 
1473531; 
1473546; 
1473874; 
1474142; 
1474161; 
1474105; 
1473973; 
1473477; 
1473017; 
1472586; 
1472258; 
1472141; 
1472229; 
1471842; 
1471383; 
1471003; 
1470624; 
1470478; 
1470704; 
1470981; 
1471390; 
1471645; 
1471966; 
1472258; 
1472543; 
1472820; 
1473229; 
1473567; 
1474031. 


251292, 
251496, 
251767, 
252125, 
252318. 
252992, 
253722, 
254079. 
254247, 
254064. 
253306. 
252919. 
252533. 
252175. 
251657. 
251000. 
250701, 
250241. 
249913. 
249672, 
249599. 
249519. 
249584. 
249468, 
249460, 
249535. 
249358. 
249322. 
248928. 


1473686; 
1473591; 
1473633; 
1473916; 
1474183; 
1474119; 
1474068; 
1473688; 
1473316; 
1472805; 
1472273; 
1472185; 
1472181; 
1472171; 
1471580; 
1471200; 
1470864; 
1470470; 
1470602; 
1470799; 
1471171; 
1471485; 
1471864; 
1472163; 
1472338; 
1472652; 
1473032; 
1473280; 
1473703; 


251405, 
251605, 
252137, 
252231, 
252540, 
253446, 
253867, 
254181, 
254203, 
253882, 
253101, 
252722, 
252306, 
251883, 
251233, 
250803, 
250511, 
250081, 
249687, 
249614, 
249570, 
249584, 
249482, 
249497, 
249519, 
249511, 
249365, 
249151, 
248650, 


(ii)  Excluding  one  area:  Bounded  by 
the  following  114  points  (99  ha,  245  ac): 
250684, 1476986;  250614,  1477069; 
250531, 1477232; 250595. 1477315; 
250614, 1477358;  250718,  1477387; 
250815, 1477358; 250855, 1477510; 
250916,  1477596;  250868,  1477671; 
250823, 1477681;  250823,  1477622; 
250769, 1477609;  250713,  1477695; 
250753, 1477791; 250742,  1477869; 
250793, 1477893;  250951,  1477890; 
250924, 1478061; 250940, 1478131: 
251018, 1478286;  251114,  1478310; 
251310, 1478543: 251425,  1478535; 
251534, 1478484;  251596,  1478433; 
251690, 1478460;  251802,  1478366: 
251874,  1478058: 251656, 1477976; 
251620, 1477975; 251516,  1477920; 
251482, 1477886:  251330,  1477839; 
251270, 1477914; 251189,  1477957; 
251173, 1477906; 251248,  1477802; 
251256, 1477663: 251245, 1477534; 
251216, 1477505; 251141, 1477526: 
250989, 1477400:  251011,  1477327; 
250959, 1477224; 250890,  1477189; 
250804,  1477184;  250737,  1477208; 
250713,  1477192;  250841,  1477148: 
250874, 1477111;  250978,  1477178; 
251055,  1477177;  251090,  1477109; 
251090, 1477036;  251072,  1476975; 
250986,  1476921;  250981,  1476892; 


251002, 

251045, 

251061, 

251055, 

251120, 

250994, 

250844. 

250922, 

250991, 

250943, 

250879, 

250887, 

250817, 

250836, 

250812, 

250801, 

250767, 

250863, 

250702, 

250780. 

250906, 

250823, 

250769, 

250681, 

250627, 

250721. 

250868. 

250775, 


1476879: 

1476871; 

1476784: 

1476498: 

1476456: 

1476413: 

1476314: 

1476162: 

1476089: 

1476100: 

1476065: 

1475948; 

1475886: 

1476020; 

1476113: 

1476162: 

1476279: 

1476421; 

1476542: 

1476619: 

1476552; 

1476638: 

1476731; 

1476665; 

1476721 

1476780 

1476756 

1477023 


251029, 1476900 

251013, 1476849 

250945, 1476680 

251121. 1476501 

251090, 1476418 

250970. 1476370 

250858, 1476242 

250970,  1476119 

250973,  1476068 

; 250887, 1476111 

: 250924, 1476025 

; 250866, 1475867 

; 250815, 1475966 

; 250817, 1476057 

; 250817, 1476140 

; 250775, 1476180: 

: 250783, 1476373 

; 250740, 1476472 

: 250721,  1476616 

: 250903, 1476536 

; 250855,  1476627 

: 250796,  1476710 

; 250745, 1476683 

; 250625,  1476702 

: 250710, 1476718 

250772, 1476798 


(iii)  Note:  Map 
crow  follows: 


250906,1476801; 
250780, 1477039, 

3  of  Unit  B  for  Mariana 
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Map  3 
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Proposed  Critical  Habitat  Unit 

Major  Road.s 

100  ft  Contour  Lines 


BILLING  CODE  4310-55-C 

(7)  Rota.  Unit  C,  Mariana  crow  (2.462 
ha;  6.084  ac). 

(i)  Unit  C  consists  of  719  points  with 
the  following  coordinates  in  UTM  Zone 
55  with  the  units  in  meters  using  World 
Geodetic  System  1984  (VVGS84): 
300709. 1564865; 300724. 1564935; 
300733,  1564985;  300802,  1564997; 
300809.  1565065;  300824.  1565186 
300889, 1565296;  300927. 1565332 
301139,  1565378:  301166,  1565499 
301310, 1565554;  301340,  1565496 
301493, 1565470; 301602, 1565455 
301852. 1565428 
302023, 1565520 
302273. 1565424 
302630, 1565372 


301726, 1565444 
301951, 1565444 
302279, 1565526 
302522, 1565388 
302914, 1565332 


303045. 1565414 


303213. 1565437;  303283,  1565463 
303299, 1565568; 303353,  1565617 
303429, 1565705; 303551, 1565855 
303589, 1565862; 303662, 1565909 
303709, 1565943;  303699,  1565972 


303790. 
303914, 
.}0404a. 
303912. 
303784. 
303725, 
303933, 
303985, 
304164. 
304173. 
304118. 
304274. 
304532. 
304506. 
304773. 
304962. 
305070. 
305082. 
305177. 
305421, 
305596, 
305791, 
306023. 


1566116; 
1566165; 
1566137; 
1566211; 
1566149: 
1566359: 
1566390; 
1566502: 
1566279; 
1566049: 
1565967; 
1566044; 
1566129; 
1566303: 
1566274: 
1566265: 
1566133; 
1566065; 
1565915; 
1565782; 
1565779; 
1565838; 
1565952: 


303814, 
303961, 
304008, 
303876, 
303710, 
303889, 
303906, 
304046, 
304241, 
304116, 
304208, 
304578, 
304531, 
304729, 
304902, 
305087, 
305108, 
305145, 
305235. 
305452. 
305683. 
305893. 
306135. 


1566104 
1566093 
1566221 
1566200 
1566324 
1566367 
1566437 
1566507 
1566149 
1566004 
1565992 
1566092 
1566215 
1566316 
1566268 
1566248 
1566102 
1565958 
1565955 
1565756 
1565792 
1565886 
1566064 


306203. 

1566119 

306251. 

1566060 

306555, 

1566080 

306664, 

1566164 

306780, 

1566264 

306834. 

1566273 

307071. 

1566336 

307106, 

1566329 

307223, 

1566324 

307307, 

1566290 

307304, 

1566221 

307397. 

1566214 

307647, 

1566199 

307865, 

1566154 

307896. 

1566125 

307979, 

1566062 

308031, 

1566047 

308267. 

1565952 

308267, 

1565855 

308315. 

1565841 

308359, 

1565901 

308432, 

1565806 

308535. 

1565518 

308562, 

1565402 

308545, 

1565397 

308590, 

1565223 

308676, 

1565242 

308700, 

1565190 

308860. 

1565315 

309031, 

1565486 

309093. 

1565494 

309270. 

1565486 

309332, 

1565415 

309354, 

1565337 

309367, 

1565161 

309389, 

1565153 

309440. 

1565161 

309492, 

1565131 

309497, 

1565052 

309524, 

1565041 

309568. 

1565055 

309587. 

1565096 

309570, 

1565131 

309579. 

1565174 

309560, 

1565223 

309573. 

1565261 
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309608, 1565299; 

309578,  1565369; 

1568915; 

315022, 

1569162; 

314960, 

1569302: 

309319, 

1569585: 

309357. 

309820,  1565486; 

310001, 1565592; 

1569181; 

314905, 

1569200; 

314843. 

1569581; 

309355, 

1569603: 

309339, 

310154, 1565639; 

310358,  1565685; 

1569278; 

314840, 

1569343; 

314846, 

1569952: 

309301, 

1569932: 

309216, 

310369. 1565665; 

310596,  1565693; 

1569390; 

314819. 

1569406; 

314783, 

1570065: 

309393, 

1570214: 

309698, 

310642,  1565657; 

310700, 1565655; 

1569398; 

314759, 

1569406: 

314743, 

1570373; 

309955, 

1570475; 

310209. 

310795, 1565726; 

310937,  1565754; 

1569444; 

314637, 

1569506; 

314553, 

1570549: 

310304, 

1570532: 

310484, 

310976, 1565767; 

311272, 1565802; 

1569541; 

314539, 

1569571; 

314569, 

1570542: 

310684, 

1570556; 

310823. 

311282, 1565660; 

311408, 1565703; 

1569612; 

314396, 

1569652; 

314317. 

1570522: 

310988, 

1570530: 

31123S. 

311494, 1565731; 

311616, 1565734; 

1569655;-314081, 

1569785; 

313920, 

1570509: 

311484, 

1570490; 

311620, 

311782. 1565734; 

311858, 1565745; 

1569813; 

313815, 

1569818; 

313257, 

1570458; 

311690, 

1570436: 

311807, 

312021,  1565735; 

312100, 1565743; 

1569826; 

312876, 

1569836; 

312896, 

1570430: 

312089, 

1570412: 

312189, 

312203, 1565779; 

312306,  1565776; 

1569509; 

312912, 

1569188; 

312915. 

1570420; 

312276, 

1570402: 

312346. 

312392, 

1568976; 

312795, 

1569012; 

312588, 

1570422 

312447, 

1570412: 

312539, 

1565841;  312409. 

1565811;  312398, 

1568997 

312425, 

1569062 

312181. 

1570386 

312631, 

1570349: 

312734, 

1565757; 

312439, 

1565681;  312479, 

1569041 

312012. 

1569001 

311943, 

1570290 

312853, 

1570230: 

312913. 

1565670; 

312550, 

1565678;  312596, 

1568999 

311943, 

1568953 

311818, 

1570240 

313008, 

1570257: 

313130, 

1565678; 

312601, 

1565730;  312574, 

1568948 

311731, 

1568905 

311711, 

1570243 

313360, 

1570238: 

313441. 

1565776; 

312533, 

1565838;  312950, 

1568926 

311675, 

1568917 

311649. 

1570212 

313526, 

1570211; 

313598, 

1565848; 

312983, 

1565823;  313055, 

1568994 

311602, 

1569082 

311636, 

1570186 

313620, 

1570151: 

313479. 

1565882; 

313070. 

1565943;  313113, 

1569226 

311450, 

1569290 

311381, 

1570121 

313387, 

1570081; 

313382, 

1566024; 

313256. 

1566157;  313460, 

1569290 

311312, 

1569132 

311517, 

1570051 

313488. 

1570070: 

313550, 

1566223; 

313496. 

1566305;  313555, 

1569055 

311570, 

1568854 

311700, 

1570037 

313621. 

1570022: 

313704, 

1566443; 

313631, 

1566481;  313723, 

1568716 

311662, 

1568629 

311565, 

1570035 

313805, 

1570011: 

313843. 

1566467; 

313799. 

1566489;  313878, 

1568547 

311369, 

1568683 

311170, 

1569989 

313932, 

1569975; 

313986, 

1566481; 

313921, 

1566505;  313929. 

1568731 

311065, 

1568532 

310647, 

1569956 

314024, 

1569934: 

314116, 

1566540; 

313902, 

1566559;  313864, 

1568535 

310624, 

1568581 

310820, 

1569951 

314228, 

1569932: 

314336. 

1566557, 

313826, 

1566521;  313788, 

1568660 

310795, 

1568734 

311062, 

1569901 

314417, 

1569879: 

314482, 

1566543 

313790, 

1566603;  313783, 

1568848 

311027, 

1569012 

310690, 

1569883 

314529, 

1569853; 

314810, 

1566660, 

313813, 

1566703;  313862, 

1568967 

310551, 

1568963 

310396, 

1569769 

315250, 

1569625; 

315296. 

1566757 

313832. 

1566768;  313788, 

1568926 

310236, 

1568926 

310126, 

1569566 

315344. 

1569506: 

315399. 

1566749 

313704, 

1566717;  313615. 

1568927 

310120, 

1568838 

310077, 

1569417 

315448, 

1569341: 

315469. 

1566668 

313569, 

1566627;  313498. 

1568824 

309975. 

1568770 

309799, 

1569243 

315450, 

1569091: 

315369. 

1566527 

313478, 

1566478;  313376. 

1568773 

309579, 

1568794 

309474, 

1568959 

315274, 

1568839; 

315222, 

1566382 

313136, 

1566223;  313101. 

1568767 

309396, 

1568760 

309247. 

1568741 

315111, 

1568557: 

314963, 

1566254 

313101, 

1566366; 313059, 

1568909 

309213, 

1568855 

309372, 

1568264 

,314881. 

1568159: 

314832, 

1566413 

313016. 

1566416;  312962, 

1568655 

309345, 

1568604 

, 309386, 

1568004 

,314827, 

1567899; 

314786, 

1566413 

312874, 

1566387;  312529, .. 

1568509 

, 309416, 

1568424 

309399, 

1567817 

,314751, 

1567701: 

314753, 

1566471 

312501, 

1566632;  312565, 

1568380 

309335, 

1568424 

, 309288. 

1567609 

,314761, 

1567278: 

314810, 

1566815 

312693, 

1566785;  312693, 

1568401 

309243, 

1568452 

, 309196, 

1567191 

: 314816, 

1567112: 

314767, 

1566897 

312807, 

1566917;  312813. 

1568431 

, 309108, 

1568428 

. 309054, 

1567015 

; 314724, 

1566831: 

314648. 

1566980 

312802, 

1567132;  312937. 

1568428 

; 308968, 

1568389 

; 308922, 

1566774 

: 314637. 

1566722 

314642. 

1567124 

312932, 

1566925;  312996. 

1568387 

, 308909, 

1568356 

; 308422, 

1566578 

; 314661 

1566508 

314564, 

1566927 

313121, 

1567027;  313135, 

1568364 

; 308410 

1567913 

; 308390, 

1566294 

: 314407 

1566085 

314241, 

1567050 

313217, 

1566988; 313282, 

1567815 

; 308390 

1567740 

; 308362, 

1565987 

:  314051 

1565865 

313943, 

1566936 

313292. 

1566858;  313309, 

1567720 

;  308244, 

1567737 

; 308173, 

1565830 

:  313816 

1565771 

313656, 

1566787 

313283. 

1566731;  313320, 

1567760 

;  308132 

1567750 

; 308105, 

1565613 

;  313463 

1565456 

313333, 

1566717 

313355. 

1566728;  313360, 

1567693 

; 308088 

1567642 

; 308013, 

1565386 

; 313214 

1565304 

313076. 

1566782 

313360, 

1566833;  313368, 

1567625 

; 307908 

1567625 

; 307634, 

1565261 

: 312973 

1565250 

312916, 

1566863 

; 313401 

1566887;  313431, 

1567679 

; 307580 

1567659 

; 307475, 

1565275 

: 312799 

1565334 

312734, 

1566898 

; 313466 

1566955;  313562, 

1567659 

; 307410 

1567632 

; 307391, 

1565396 

:  312593 

1565475 

312311. 

1566958 

; 313585 

1567052;  313455, 

1567599 

; 307208 

1567603 

; 307154, 

1565540 

: 312184 

1565554 

312037, 

1567137 

; 313195 

1567213;  313129, 

1567586 

; 306999 

1567537 

; 307000, 

1565556 

: 311932 

1565551 

311799, 

1567244 

; 313040 

1567253;  312907, 

1567462 

; 306988 

1567448 

; 306749, 

1565524 

; 311560 

1565537 

311433. 

1567257 

;  312912 

1567448;  312909. 

1567420 

;  306700 

1567489 

; 306815, 

1565515 

: 311270 

1565453 

311140, 

1567729 

; 313019 

1567652;  313276, 

1567568 

; 307027 

1567721 

; 307024, 

1565372 

: 311018 

1565334 

310901, 

1567581 

; 313810 

1567411;  313916, 

1567751 

; 307254 

1567843 

: 307310, 

1565312 

; 310628 

1565283 

310525. 

1567327 

;  313989 

1567327;  314106, 

1567846 

; 307444 

1568042 

; 307502, 

1565285 

; 310408 

1565293 

310272, 

1567237 

;  314184 

1567248;  314220, 

1568160 

; 307586 

1568258 

; 307614, 

1565264 

: 310194 

1565226 

310132, 

1567360 

;  314192 

1567421;  314225, 

1568414 

; 307732 

1568533 

; 307837, 

1565158 

: 310058 

1565104 

309912. 

1567533 

;  314192 

1567611;  314198, 

1568655 

; 307942 

1568733 

; 307986, 

1564984 

:  309828 

1564908 

309734. 

1567679 

; 314314 

1567766;  314371, 

1568682 

; 308071 

1568641 

; 308190. 

1564821 

; 309609 

1564707 

309492, 

1567831 

; 314390 

1567888;  314428, 

1568658 

;  308312 

1568709 

; 308444, 

1564673 

;  309386 

1564583 

309213. 

1568004 

; 314439 

1568107;  314482, 

1568763 

;  308559 

1568814 

; 308634, 

1564399 

:  309101 

1564206 

308944, 

1568185 

; 314507 

1568231;  314596, 

1568872 

; 308630 

1568950 

; 308684. 

1564168 

:  308874 

1564128 

308849. 

1568270 

; 314697 

1568359;  314764, 

1568980 

; 308810 

1568956 

; 308942, 

1564068 

; 308855 

1564017 

308852, 

1568357 

; 314813 

1568378;  314844, 

1569004 

; 309033 

1569041 

; 309100, 

1563900 

; 308836 

1563803 

308814. 

1568493 

; 314973 

, 1568590;  314995, 

1569049 

;  309301 

1569048 

; 309410, 

1563662 

; 308779 

1563537 

308779. 

1568674 

; 314984 

,1568766;  315011, 

1569197 

; 309423 

1569292 

;  309304, 

1563415 

; 308773 

1563328 

308806. 
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1563285 
1563087 
1562959 
1562843 
1562734 
1562705 
1562485 
1562325 
1562238 
1562054 
1561910 
1561864 
1561797 
1561609 
1561325 
1561277 
1561388 
1561376 
1561333 
1561355 
1561471 
1561478 
1561348 
1561286 
1561126 
1561050 
1561036 
1560993 
1560960 
1560945 
1560994 
1561022 
1561078 
1561148 
1561187 
1561235 
1561234 
1561436 
1561559 
1561734 
1561793 
1561680 
1561670 
1561729 
1561738 
1561706 
1561690 
1561845 
1561987 
1562290 
1562349 
1562556 
1562471 
1562516 
1562433 
1562393 
1562343 
1562284 
1562260 
1562149 
1562076 
1562069 
1562068 
1562031 
1562047 
1561934 
1561950 
1561942 


308809, 
308866, 
308776, 
308730, 
308583, 
308229, 
307987, 
307947, 
307898. 
307765. 
307672, 
307725, 
307673, 
307391, 
307158, 
306779, 
306585, 
306416, 
306208, 
306071, 
305857, 
305774, 
305754, 
305891, 
305833, 
305810, 
305703, 
305643, 
305531, 
305476, 
305406, 
305325, 
305320, 
305244, 
305217, 
305084, 
305057, 
305031, 
305075, 
305109, 
304828. 
304730, 
304609. 
304543, 
304386, 
304215, 
304021, 
304062, 
304084. 
303891. 
303812. 
303701. 
303652, 
303540, 
303458. 
303422, 
303325. 
303276. 
303217, 
303138, 
303064, 
302998, 
302931, 
302847, 
302750, 
302622, 
302478, 
302396, 


1563212 
1563011 
1562905 
1562778 
1562702 
1562564 
1562390 
1562257 
1562192 
1561919 
1561903 
1561834 
1561715 
1561447 
1561333 
1561394 
1561380 
1561344 
1561331 
1561420 
1561483 
1561437 
1561287 
1561175 
1561094 
1561036 
1561001 
1561014 
1560933 
1560972 
1560991 
1561047 
1561099 
1561170 
1561215 
1561233 
1561263 
1561528 
1561668 
1561806 
1561737 
1561636 
1561726 
1561756 
1561662 
1561666 
1561789 
1561922 
1562103 
1562318 
1562414 
1562508 
1562522 
1562487 
1562411 
1562453 
1562313 
1562282 
1562242 
1562129 
1562084 
1562079 
1562030 
1562023 
1561973 
1561980 
1561980 
1561965 


308863. 
308814, 
308741. 
308665, 
308535, 
308080. 
307929, 
307914, 
307833. 
307705, 
307667, 
307724, 
307535, 
307228, 
307012. 
306697, 
306533, 
306336, 
306166, 
305925. 
305811. 
305748, 
305801, 
305848, 
305864. 
305734, 
305674. 
305580. 
305492. 
305452. 
305370. 
305327. 
305274, 
305238, 
305156. 
305054. 
305042, 
305041. 
305091. 
304845, 
304789, 
304682, 
304537, 
304426, 
304317, 
304099. 
304088. 
304177. 
303922, 
303867, 
303739, 
303676, 
303575, 
303542, 
303434, 
303317, 
303302, 
303240, 
303167, 
303111. 
303038. 
302959, 
302862, 
302823, 
302708, 
302539, 
302420, 
302352, 


1562007 
1562081 
1562161 
1562243 
1562311 
1562379 
1562418 
1562496 
1562623 
1562698 
1562711 
1562866 
1562985 
1563034 
1563096 
1563158 
1563328 
1563346 
1563418 
1563552 
1563700 
1563860 
1564203 
1564450 
1564790 


302328,  1562056 
302288, 1562112 
302249,  1562185 
302240.  1562278 
302306.  1562355 
302388.  1562398 
302443.  1562470 


302448 
302354 
302357 
302213 
302066 


1562537 
1562673 
1562716 
1562810 
1562946 


302016. 1562990 
301936.  1563076 
301867. 1563093 
301764. 1563244 
301580. 1563379 
301482.  1563379 
301572. 1563445 
301514.  1563608 
301316.  1563740 
300871. 1563988 
300484.  1564307 
300389,  1564638 
300547, 1564683 


302315. 
302262. 
302232, 
302258. 
302355. 
302411. 
302456. 
302402, 
302366, 
302346. 
302163. 
302056. 
301955, 
301882, 
301822. 
301677, 
301518. 
301494, 
301601. 
301374, 
301140, 
300689, 
300566. 
300472, 
300696. 


1564797, 
(ii)  Excluding  three  areas: 
(A)  Bounded  by  the  following  225 

points  (1,828  ha,  4,517  ac):  304379, 


1562567 
1562519 
1562446 
1562358 
1562234 
1562154 
1562154 
1562219 
1562252 
1562222 
1562097 
1562078 
1562133 
1562054 
1562130 
1562070 
1562184 
1562082 
1562186 
1562153 
1562051 
1561766 
1561661 
1561651 
1562039 
1562027 
1561919 
1561932 
1561894 
1561740 
1561612 
1561523 
1561536 
1561618 
1561696 
1561781 
1561831 
1561737 
1561775 
1561867 


304411,  1562555 
304395, 1562481 
304273,  1562406 
304254.  1562282 
304267.  1562190 
304363. 1562125 
304450, 1562187 
304553. 1562195 
304677. 1562222 
304756. 1562184 
304732. 1562065 
304848,  1562116 
304897. 1562100 
304965. 1562055 
305027. 1562070 
305138. 1562106 
305273. 1562139 
305502. 1562089 
305634. 1562202 
305654,  1562055 
305559, 1561906 
305502, 1561677 
305583,  1561645 
305657, 1561733 
305797, 1562046 
305884, 1561946 

306000. 1561908 

306083. 1561909 
306125, 1561840 
306149,  1561664 
306196, 1561564 
306475,  1561523 
306678,  1561599 
306795,  1561601 
306865, 1561764 
306837,  1561785 
306726,  1561820 
306383,  1561737 
306280, 1561824 
306328,  1561986 


304424. 
304302, 
304249. 
304261, 
304322, 
304393, 
304496, 
304591, 
304751, 
304707, 
304778, 
304883. 
304919, 
305014. 
305087. 
305178, 
305332, 
305578. 
305663, 
305625, 
305499, 
305536. 
305628, 
305750. 
305851, 
305962, 
306049, 
306124, 
306152, 
306171, 
306331, 
306637, 
306697, 
306862, 
306854. 
306821, 
306597. 
306312. 
306280. 
306326. 


1562043 
1562193 
1562413 
1562642 
1562575 
1563395 
1563576 
1563657 
1564029 
1564565 
1564944 
1565112 
1565378 
1565486 
1565654 
1565828 
1565909 
1565987 
1566107 
1566137 
1566199 
1566191 
1566020 
1565931 
1565841 
1565846 
1565621 
1565386 
1565276 
1565424 
1565657 
1565717 
1565694 
1565725 
1565697 
1565617 
156,5524 
1565484 
1565416 
1565289 
1565120 
1565117 
1565153 
1565092 
1565024 
1565018 
1565030 
1564939 
1564669 
1564529 
1564460 
1564476 
1564365 
1564145 
1564026 
1563923 
1563817 
1563526 
1563179 
1562848 
1562366 
1562274 
1562406 
1562565 
1562638 
1562713 
1562749 
1562837 


, 306369 

1562146: 

, 306359 

1562248; 

306211 

1562495; 

,  306491 

1562590; 

, 307497 

1563122; 

307632 

1563500; 

, 307881 

1563606; 

308014 

1563772; 

, 308062 

1564310; 

, 308044 

1564754; 

307768 

1565047; 

307805 

1565168; 

, 307765 

1565443; 

, 307811 

1565570; 

307817 

1565697; 

, 307842 

1565852; 

, 307639 

1565920; 

307386 

1566039; 

307152 

1566137; 

307082 

1566183; 

306955 

1566199; 

306824 

1566142; 

306544 

1565957; 

,  306247 

1565886; 

306113 

1565820; 

, 305956 

1565740; 

305851 

1565381; 

, 305724 

1565275; 

,  305305 

1565376; 

, 305104 

1565593; 

, 304768 

1565694; 

,304173 

1565710; 

,  303985 

1565704; 

,  303903 

1565726; 

. 303879 

1565686; 

, 303819 

1565548; 

, 303670 

1565498; 

. 303504 

1565453; 

,  303355 

1565352: 

, 303022 

1565141; 

; 302874 

1565088; 

, 302527 

1565140; 

, 302086 

1565142; 

; 301810 

1565044; 

; 301675 

1565037; 

; 301416 

1565032; 

;  301284 

1565055; 

; 301207 

1564880; 

;  301199 

1564611; 

; 301236 

1564468; 

; 301363 

1564476; 

; 301604 

1564444; 

; 301734 

1564277; 

: 301827 

1564059; 

; 301972 

1563986; 

;  302144 

1563891; 

; 302318 

1563661; 

: 302605 

1563264; 

; 302736 

1563065; 

;  302859 

1562481; 

;  302961 

1562293, 

; 303027 

1562300, 

;  303115 

1562459 

;  303190 

1562612 

; 303250 

1562687 

;  303478 

1562733 

;  303778 

1562811 

; 303900 

1562902 

306348, 
306396, 
306212, 
306893, 
307570, 
307765. 
307963, 
308065. 
308088, 
307833, 
307819, 
307749, 
307822, 
307779, 
307825, 
307741, 
307442, 
307223, 
307112, 
307047, 
306887, 
306643, 
306401, 
306225, 
306065, 
305864, 
305732, 
305583, 
305244, 
304938, 
304538, 
304059, 
303930, 
303881, 
303866, 
303760, 
303545, 
303445, 
303191, 
302927. 
302601, 
302218, 
301948, 
301728, 
301588, 
301326, 
301215, 
301178, 
301215, 
301284, 
301459, 
301705, 
301781, 
301898, 
302078, 
302215, 
302371, 
302705, 
302743, 
302916, 
302983, 
303093, 
303159, 
303214, 
303323, 
303626, 
303847, 
303986, 


1562937; 304081, 1562943;  304196. 
1562928; 304284, 1562884;  304280, 
1562804;  304302. 1562749;  304315, 
1562704;  304363. 1562636;  304368, 
1562613. 

(B)  Bounded  by  the  following  80 
points  (34  ha,  84  ac):  307495, 1562490; 
307624, 1562456;  307687. 1562504; 
307700. 1562504;  307723, 1562493; 
307768, 1562521;  307804. 1562511; 
307827. 1562494;  307871, 1562552; 
307897. 1562565;  307928, 1562565; 
307943, 1562545;  307959.  1562519; 
307976. 1562515;  308031, 1562572; 
307996,  1562594;  307980, 1562618; 
307978. 1562640;  307930. 1562655; 
307908. 1562675;  307891, 1562697; 
307891. 1562743; 307856.  1562771; 
307851, 1562810;  307902. 1562852; 
308068. 1562957;  308134. 1562964; 
308164. 1562997;  308173. 1563049; 
308204. 1563115; 308197, 1563150; 
308171. 1563159;  308149. 1563172; 
308158. 1563220;  308153.  1563290; 
308153,  1563334;  308184,  1563347; 
308234, 1563340;  308316, 1563418; 


308398,  1563405;  308418,  1563437; 
308367, 1563499;  308373, 1563676; 
308215,  1563726;  308158, 1563576; 
308126, 1563534; 308091, 1563547; 
308052,  1563487; 308025, 1563486; 
307965, 1563436; 307886,  1563373; 
307872,  1563313; 307872,  1563199; 
307896,  1563181;  307911,  1563141; 
307871, 1563095; 307869,  1563073; 
307904, 1563069;  307880,  1563003; 
307862, 1563010; 307849, 1563025; 
307803, 1563019;  307807,  1562964; 
307792, 1562951; 307753, 1562946; 
307713,  1562935;  307700,  1562911; 
307704, 1562881; 307753, 1562828; 
307768, 1562797; 307733,  1562745; 
307731, 1562727;  307781,  1562683; 
307729,  1562598; 307713, 1562633; 
307689, 1562635; 307646, 1562613; 
307495, 1562647; 307488, 1562556; 
307488, 1562533. 

(C)  Bounded  by  the  following  53 
points  (19  ha,  46  ac):  308671,  1564401; 
308686, 1564398;  308762,  1564422; 
308791,  1564444; 308793,  1564466; 
308784.  1564497;  308797,  1564525; 


308821, 1564528;  308848. 
308874,  1564514; 308905, 
308955, 1564666;  308979. 
308994, 1564814;  309056, 
309090, 1564889;  309126, 
309248,  1564976;  309277, 
309288,  1565060;  309280. 
309271, 1565117; 309213, 
309170,  1565106;  309132, 
309100,  1565068;  309047. 
308992, 1565145;  308979. 
308948,  1565228;  308887, 
308883. 1565150;  308900. 
308876.  1564990;  308839, 
308821,  1564996;  308791. 
308813. 1564898;  308839, 
308870, 1564928; 308878, 
308808, 1564760;  308756, 
308703, 1564628; 308672. 
308668,  1564571;  308677. 
308716, 1564574;  308718. 
308673, 1564489;  308647, 
308607, 1564406;  308654, 
(iii)  Note:  Map  4  of  Unit 
crow  follows: 

BU.UNG  CODE  4310-5&-P 


1564503; 
1564532; 
1564736; 
1564845; 
1564869; 
1565027; 
1565083: 
1565113; 
1565058; 
1565112; 
1565217; 
1565176; 
1565075; 
1564994; 
1564924; 
1564906; 
1564915; 
1564683; 
1564595; 
1564563; 
1564560; 
1564459: 
1564386. 
C  for  Mariana 
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Pacific  Ocean 


■^r 


A 


Map  4 

Marianii  (row  -  I  nil  C 


I 


0 


KiUirno'.cis 


Miles 


Proposed  Cnlical  Habitat  Unit 

Major  Roads 

50  m  Contour  Lines 


Guain  Micronc-<idn  kingfisher  i//i;/(  \nn 
vmnamnminti  i  inndiunmina] 

{ 1 1  ('riticdl  hdbitdt  units  for  the  (ludni 
Micront'sian  kingfishtT  dre  (It'pu  tt-d  fur 
the  Terntorv  of  Cludni 

(2)  The  prinidrv  (  iinstituent  t'lciiu'iits 
required  bv  the  tiudrn  MicroneMdn 
kingfisher  for  the  biolotju  <il  needs  ot 
foraging,  sheltering,  roosting,  nesting. 
and  rearing  of  voung  are  found  m  <ireas 
that  support  limestone,  setoiularv. 
ravine,  swamp,  agruulturdl.  and  (  oastal 
forests  composed  of  native  and 
introduced  plant  species   These  forest 


t\pes  include  the  primarv  constituent 
elements  of: 

(i)  Closed  canopy  and  well-developed 
understorv'  vegetation,  large 
(.ipproximatelv  4.J  cm  (17  in)  dbh), 
standing  dead  trees  (especially 
Tnstirr)psis  obtusangula  (faniok), 
Pi^iiniii  gr(j;if/;s  (umumu),  Artocarpus 
spp  (breadfruit),  Fk  us  spp.  (fig),  and 
doco^  iiunfera  (coconut  palm)),  mud 
nests  of  \asiititprmes  spp.  termites,  and 
root  masses  of  epiphytic  ferns  for 
breeding; 

(li)  Suffic:ientlv  diverse  structure  to 
provide  exposed  perches  and  ground 
surfaces,  leaf  litter,  and  other  substrates 
that  support  a  wide  range  of  vertebrate 


and  invertebrate  prey  species  for 
foraging  kingfishers;  and 

(iii)  Sufficient  overall  breeding  and 
foraging  area  to  support  large  kingfisher 
territories  (approximately  10  ha  (25  ac)). 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures  within 
the  boundaries  of  the  mapped  units, 
such  as  buildings,  roads,  aqueducts, 
antennas,  water  tanks,  agricultural 
fields,  paved  areas,  lawns,  and  other 
urban  landscaped  areas  not  containing 
one  or  more  of  the  primary  constituent 
elements. 

(4)  Note:  Map  1 — General  locations  of 
units  for  Guam  Micronesian 
kingfisher — follows; 
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Map  1  -  General  Locations  of 
Units  for  the  Micronesian  Kingfisher 

Island  of  Guam 


j^'" 


r- 


-T^^."'^ 


UnitB 


Proposed  Critical 
Habitat  Area 


5   Kilometers 

5  Miles 


Unit  A 


(5)  Northern  Guam,  Unit  A,  Guam  1500435;  276374 

Micronesian  kingfisher  (5,803  ha;  1501696;  277216 

14,338  ac).  1501709;  277565 

(i)  Unit  A  consists  of  106  boundary  1502247;  277556 
points  with  the  following  coordinates  in   1502614;  278104 

UTM  Zone  55  with  the  units  in  meters  1503680;  277528 

using  World  Geodetic  System  1984  1503998;  275541 

(WGS84):  269645,  1491989;  269464,  1503878;  274960 

1492175; 269501,  1492206;  269493,  1503428; 275017 

1492433; 269892,  1492587;  270039,  1503336; 274350 

1492791; 270215,  1492895;  270407,  1502898; 273696 

1492769; 270592,  1492782;  270860,  1502394; 274082 

1493156; 271182,  1493403;  271268,  1502266; 271544 

1493585; 271268, 1493643;  271436,  1502902; 270276 

1493753; 271559,  1494014;  271607,  1502855; 269819 

1494236; 271813,  1494415;  272043,  1503348;  268873 

1494477; 272129,  1494724;  272413.  1502996;  267317 

1495015; 272655,  1495146;  272822,  1502058; 267891 

1495101; 272918,  1495177;  273101,  1504039; 267471 

1495192; 273263,  1495136;  273431,  1503935;  266993 

1495202; 274161,  1496022;  274173,  1503365:  266115 

1496089; 274601,  1496017;  274599,  1503021; 265865 

1496283; 274931,  1496366;  275216,  1502708; 265443 

1496545; 275446, 1497148;  275593,  1502239: 265719 

1498173; 275675,  1498164;  276008,  1502401;  266157 

1498280; 276052,  1498688;  276156,  1502034: 265720 

1498965; 276437,  1499560;  276381.  1501304;  265451 

1499660; 276493.  1500036;  276358,  1500959; 264833 

1500432;  276358,  1500432;  276358,  1501077;  264338 


1500948; 
1501626; 
1501788; 
1502519; 
1503226; 
1504079: 
1503775; 
1503661; 
1503428: 
1503193: 
1502636; 
1501289; 
1502611; 
1502896: 
1502894; 
1503326; 
1501835; 
1503624; 
1504118: 
1503750: 
1503073: 
1503010; 
1502458; 
1502249; 
1502406; 
1501528: 
1501304: 
1501228; 
1500650; 


277097, 
277395, 
277367, 
277738, 
277931, 
276540, 
275456, 
275017, 
274919, 
273846, 
273683, 
272625, 
270399, 
269976, 
269127, 
268324, 
267067. 
267799, 
267162, 
266419. 
265990, 
265532, 
265558, 
265928, 
265972, 
265451, 
265035, 
264547, 
264260, 


1500311;  264547,  1500113;  264060, 
1499171: 263865. 1499073; 263276, 
1499383. 

(ii)  Excluding  three  areas: 

(A)  Bounded  bv  the  following  four 
points  (133  ha,  328  ac):  268056, 
1507791; 269417, 1508433:  269771, 
1507647;  268377.  1506972. 

(B)  Bounded  bv  the  following  15 
points  (17  ha,  43'ac):  272711,  1503822; 
272730, 1503928; 272767.  1503961: 
272872, 1503975: 272859.  1504070: 
272879, 1504214;  272949.  1504372; 
273070, 1504396:  273184,  1504331; 
273199, 1503977;  273041.  1503917; 
272949, 1503912: 272884. 1503703; 
272828, 1503710:  272818,  1503785. 

(C)  Bounded  bv  the  following  12 
points  (20  ha,  48' ac):  273808.  1504727; 
274234. 1504592; 274579.  1504430; 
274572. 1504328; 274444,  1504247: 
274295, 1504355;  274146,  1504389: 
273930, 1504484;  273795.  1504464; 
273686, 1504470;  273659,  1504585; 
273707,  1504687. 

(iii)  Note:  Map  2  of  Unit  A  for  Guam 
Micronesian  kingfisher  follows; 
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Ritidian  Pt 

/^ 

\^                          Pacific  (kfiiti                     1 

■i   '     * 
Maputo  S«achP^        (^ 

i     i 

f  Junction 

1      \\\\\\\yJ^ 

1 

'^1             111 

y;«a9«^      \^                                                      /               /Ssantaf/ 

""^      r\^        N,       Oededo               ^ 

/\/^ 

/          \ 

He 

f                  A 

Map  2 

.Micronisian  Kingfisher  -  I'nit  A 

1        f'roposcd  Cntical  Habitat  Lnit 

1         II         1     KiK'UKU'i-i 

\1.i|(ir  Kii.iifs 

1             0             1     Miles 

l(K)  ft.  C  onlour  L 

lies 

'61  Snuthfrn  (■u.ini,  1  nit  H,  l.u.iiii 
Micnine^ian  kint;ti->hfr    \.l  U  \\,\. 
10.4B4  dc  i 

(i)  I'nit  B  (  nnsi-,ts  ot  IK4  t)i  iunil<ii\ 
points  with  the  tnllnwinL;  i  ll^rlllIl,ltl'•^  m 
I'TM  Zijiif  55  with  the  uiiit>  111  lui'tt'is 
usint;  W'nrlci  ( rt'odi'tK   S\  stt'in  r)H4 
!VV'(;SH4j    24H(J()2    14745H^t.  J4"t.5ll, 
1474901.  24"'4')5,  1  475  IJ'*,  J4  :"j: 
1475'46H:  24:'l)14,  147hOH  1, 
I47fi271:  247074.  147hH'-)M, 
1477285:  2472J5. 1477541, 
1477:"2  \.  24750H.  1477H7t) 
14:'M447.  24:'H5H,  14-M~f)b. 
14801  i8.  247571,   1480291 

14804h5, 

148()bM4. 

1480747 

1480948, 

1481 1 15, 

148104' 

1481048. 

1481028. 

14810" 


1480, i24.  24:'bl  1, 
1480608,  248018, 
1480H7  3.  248  U)7. 
1480844.  2484  14, 
148104:',  24842, i, 
1481114. 2487)2. 
1481l)4i,  248787. 
1481114, 2492H8. 
148104:',  249i:'7 


24ti95(l 

24^1  18 

24'"24  f 

24:'52J 

24^t.24 

24''58h 

247^82 

248088 

248  (80 

248420 

248490 

248758 

2489. U) 

249:ilh 

244428 

1481()h4 

249874 

1480811 

250243 

14~9480 

250246 

147997:1 

250253 

14:'9<)5  7 

2  502  72 

14  79915 

250316 

14:'9t)45 

250511 

1479:1:30 

250724 

14''42.f7 

250997 

1479153 

251074 

14^9008 

251 187 

1478955 

251318 

14:"84,i9 

2514  14 

1478655 

251585 

14:'8()ti,f 

251706 

1478676 

251746 

14:'8741 

251615 

14  7900:3 

251516 

14  790  15 

25  1486 

1479196 

251428 

14  79.158 

251  144 

14  79561 

251122 

1479ti54 

25086,1 

1479589 

250640 

14:'97()() 

250614 

1479911 

250605 

1480129 

2  50652 

148085.3 

250673 

1480921 

250741 

1480941 

250877 

1480941 

251212 

14809:56 

251338 

14809.10 

251405 

1480904 

251819 

1480706 

251886 

1480568 

252757 

1480.181 

25;i:!42 

1479736 

253298 

14  78854 

25:1597 

1478723 

253904 

14  784  75 

254210 

1478183 

254510 

14  77855 

254526 

1477750 

254207 

14778,15 

25,196.1 

1477494 

253962 

14'':'494 

25:174.1 

1477502 

253641 

1477652 
1477667 
1477694 
1477566 
1477486 
1477618 
1477716 
1477501 
1477634 
1477683 
1477781 
1477875 
1477871 
1477343 
1477030 
1476619 
1476231 
1475891 
1475465 
1474361 
1473358 
1473456 
1473655 
1473531 


253589, 
253389, 
252993, 
252561, 
252472, 
252532, 
252416, 
252322, 
252265, 
251888, 
251730, 
251748, 
251583, 
251258, 
251349, 
251428. 
251816, 
251563, 
251484, 
250994, 
251092, 
251262, 
251292, 
251496, 


1477649 
1477739 
1477709 
1477440 
1477520 
1477670 
1477705 
1477517 
1477716 
1477724 
1477811 
1477931 
1477373 
1477204 
1476842 
1476423 
1476080 
1475479 
1475137 
1473369 
1473456 
1473576 
1473686 
1473591 


253472, 
253204, 
252793, 
252476, 
252536. 
252476. 
252353. 
252329. 
252009. 
251820, 
251726, 
251601, 
251458. 
251360. 
251168. 
251583. 
251835, 
251560, 
251262, 
251024, 
251221. 
251239. 
251405. 
251605. 


1473546; 251767 
1473874;  252125 
1474142:252318 
1474161;  252992 
1474105;  253722 
1473973;  254079 
1473477;  254247 
1473017;  254064 
1472586;  253306 
1472258; 252919 
1472141; 252533 
1472229; 252175 
1471842; 251657 
1471383;  251000 
1471003; 250701 
1470624;  250241 
1470478;  249913 
1470704;  249672 
1470981; 249599 
1471390;  249519 
1471645;  249584 
1471966;  249468 
1472258;  249460 
1472543;  249535 
1472820;  249358 
1473229; 249322 
1473567;  248928 


, 1473633;  252137, 
, 1473916; 252231, 
, 1474183; 252540, 
. 1474119; 253446, 
, 1474068;  253867, 
. 1473688;  254181, 
, 1473316;  254203, 
. 1472805;  253882, 
, 1472273;  253101, 
, 1472185;  252722, 
, 1472181;  252306, 
, 1472171;  251883, 
, 1471580; 251233, 
, 1471200;  250803, 
. 1470864;  250511. 
, 1470470;  250081, 
, 1470602; 249687, 
, 1470799;  249614, 
, 1471171; 249570, 
. 1471485;  249584, 
, 1471864;  249482, 
. 1472163;  249497, 
, 1472338; 249519, 
,1472652; 249511, 
, 1473032;  249365, 
. 1473280;  249151. 
, 1473703;  248650, 


1474031. 

(ii)  Excluding  one  area:  Bounded  by 
the  following  114  points  (99  ha,  245  ac): 


250684, 
250531, 
250614, 
250815, 
250916, 
250823, 
250769, 
250753, 
250793, 
250924, 
251018, 
251310, 
251534, 
251690, 
251874, 
251620, 
251482, 
251270, 
251173, 
251256, 
251216, 
250989, 
250959, 
250804, 
250713, 
250874, 
251055, 
251090, 
250986, 
251002, 


1476986; 
1477232; 
1477358; 
1477358; 
1477596; 
1477681; 
1477609; 
1477791; 
1477893; 
1478061; 
1478286; 
1478543; 
1478484; 
1478460; 
1478058; 
1477975; 
1477886; 
1477914: 
1477906; 
1477663; 
1477505; 
1477400: 
1477224; 
1477184; 
1477192; 
1477111; 
1477177; 
1477036; 
1476921; 
1476879; 


250614, 
250595, 
250718, 
250855, 
250868. 
250823, 
250713, 
250742, 
250951, 
250940, 
251114, 
251425, 
251596, 
251802, 
251656, 
251516, 
251330, 
251189, 
251248, 
251245, 
251141, 
251011, 
250890, 
250737, 
250841, 
250978, 
251090, 
251072, 
250981, 
251029, 


1477069 

1477315 

1477387 

1477510 

1477671 

1477622 

1477695 

1477869 

1477890 

1478131 

1478310 

1478535 

1478433 

1478366 

1477976 

1477920 

1477839 

1477957 

1477802 

1477534 

1477526 

1477327 

1477189 

1477208 

1477148 

1477178 

1477109 

1476975 

1476892 

1476900 


251045,  1476871;  251013,  1476849; 
251061. 1476784; 250945, 1476680: 
251055,  1476498;  251121  .■^476501: 
251120,  1476456:  251090, 1476418; 
250994, 1476413: 250970. 1476370; 
250844,  1476314: 250858, 1476242; 
250922, 1476162: 250970. 1476119; 
250991, 1476089: 250973. 1476068; 
250943,  1476100: 250887, 1476111: 
250879, 1476065: 250924,  1476025: 
250887, 1475948:  250866,  1475867; 
250817, 1475886: 250815.  1475966: 
250836, 1476020:  250817.  1476057; 
250812, 1476113:  250817,  1476140: 
250801,  1476162:  250775,  1476180: 
250767, 1476279:  250783.  1476373: 
250863, 1476421: 250740. 1476472: 
250702, 1476542: 250721.  1476616: 
250780, 1476619:  250903, 1476536: 
250906. 1476552:  250855,  1476627: 
250823, 1476638: 250796,  1476710: 
250769, 1476731:  250745.  1476683: 
250681,  1476665:  250625,  1476702: 
250627, 1476721;  250710.  1476718: 
250721, 1476780;  250772,  1476798; 
250868, 1476756:  250906.  1476801: 
250775. 1477023;  250780,  1477039, 

(iii)  Note:  Map  3  of  Unit  B  for  Guam 
Micronesian  kingfisher  follows: 

BILUNG  CODE  4310-5&-P 
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Pacifu.  Ocean 


Toguan  Bay 


Map  3 

Micront'sijn  Kingfisher  -  I  nil  B 

I  O  1       KilulIK-lCI^ 


i     Mik-s 


l'ri_i(x>scd  (ruicdl  Habitat  Unit 

Maior  Riiads 

KM)  tt  Contour  Lines 


[).(•••:    f)(fnber  1,  2002. 
Paul  Hoffman. 

A'  •  :  ,'   \  ^^  ^'  .'if  SecTetory  foT  Ftsh  and 
Wildhjt;  and  Parks 
IFR  n™    n:^-2^r>4q  Filed  10-11-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Privacy  Act  of  1974;  Republication  of 
Systems  of  Records  Notices 

AGEflCY:  Nuclear  Regulators- 
Commission 

ACTION:  Republication  of  systems  of 
records  notices. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  ha.s  c:onducted  a 
comprehensive  review  of  all  its  Privacy 
Act  Systems  of  Records.  The  NRC  is 
revising  and  republishing  all  its  systems 
of  records  (systems)  notices  as  a  result 
of  this  review  The  systems  revisions  are 
minor  corrective  and  administrative 
changes  that  do  not  meet  the  threshold 
criteria  established  by  the  Office  of 
Management  and  Budget  (OMB)  for 
either  a  new  or  altered  system  of 
records.  These  changes  are  in 
compliance  with  OMB  Circular  No.  A- 
130.  Appendix  I 

EFFECTIVE  DATE:  All  revisions  included 
in  this  republication  are  complete  and 
accurate  as  of  October  15.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  S.  Northern.  Pnvacv  Program 
Officer.  FOIA/Pnvacy  Act  Team.  Web, 
Publishing  and  Distribution  Services 
Division.  Office  of  the  Chief  Information 
Officer.  I'  S  Nuclear  Regulatory 
Commission.  Washington,  D('  20355- 
0001.  telephone:  301^15-6879;  email. 
ssn&nrc  gov 

SUPPLEMENTARY  INFORMATION: 

Republication  of  NRC's  Revised 
Systems  of  Records  Notices 

With  the  (Exception  of  1  new  system 
of  records,  these  notices  were  last 
published  in  the  Federal  Register  on 
September  18,  2000  (65  FR  56414- 
5644<^).  The  new  system  of  records  is 
NRC-12.  Child  Care  Tuition  .Assistance 
Program  Records,  published  in  the 
Federal  Register  on  December  19.  2001 
(66  FR  65523).  and  became  effective  on 
lanuarv-  28.  2002. 

Two  systems  (jf  records  have  been 
revoked.  NRC-15.  NRC  Employees  on 
Standards  Developing  Bodies  Files,  and 
NRC-34,  Advisorv-  Committee  on 
Reactor  Safeguards  (ACRS)  and 
Advisory  Committee  on  Nuclear  Waste 
(ACNW)  Correspondence  Index.  Text/ 
Imaging  Management  System  and 
Associated  Records 

Privacy  Act  Systems  Nuclear 
Regulatory  Commission 

.VflC  Systems  of  Records 

1  Parking  Permit  Re(  ords — NRC 

2  Biographu.a!  Information  Records — NRCi. 

3  Enforcement  .-\(;tiuns  Against 

individuals— NRC 


12 

It 
14 


4  Ciiiiflic  t  ot  InttTi'st  t-ili's— NRC. 

5  (■iintrai  ts  Rt-c  urds  Fdt's — NRC. 
H   Dis(  nininHfion  (!;ishs — NRC. 

7  Tel.'f.h.m.'  Call  Detail  Re<:ords~NRC. 

8.  Emplovei'  .\[)|)tMls.  (jTievaiK  es.  and 

(^ini plaints  Rei.ords — NRtl 

9.  Offii  1-  111  .Small  Business  and  Civil  Rights 

Uist  rimniatioii  (AjmplainI  Files — NRC. 

10.  Freedom  ul  Infiirmation  .\<\  (FOIA)  and 

Privacy  A(  t  (l'.\)  Requests  Records — 

NRC 
1 1   IJeneral  Personnel  Rec  ords  (CJffu  iai 

Personnel  Folder  and  Related  Rei  ords) — 

NRC 
Child  l.are  Tuition  ,\ssistance  Program 

Ret  ords— NRC;. 

ini  entive  Awards  Files — NRC. 
Employee  .Assistance  Program  Files — 

NRC 
15   [Revolted! 

16.  Facility  Operator  Liren.sees  Record  Files 

(lOCFR  part  55)— NRC. 

17.  Odupational  ln|uries  and  Illness 

Records— NRC; 

18.  Office  of  the  Inspector  General  (OIG) 

Investigative  Records — NRC. 

19.  Official  Personnel  Training  Records 

Files— NRC. 

20.  Offii  lal  Travel  Records— NRC. 

21   Payroll  Accounting  Records — NRC. 

22.  Personnel  Performance  .Appraisals — NRC. 

23.  Office  of  Investigations  Indices,  Files,  and 

Associated  Records — NRC. 

24.  Property  and  Supply  System  (PASS)— 

NRC. 

25  Oral  History  Program— NRC. 

26  Full  Share  Program  Re(  ords — NRC 
2"   Radiation  Exposure  Information  and 

Reports  System  IREIRS)  Files— NRC 
JH   Kei  ruiting.  Examining,  and  Placement 

Records— NRC. 
29   [Revoked] 
30.  Reactor  Program  System  (RPSj/Regulalory 

Information  Tracking  System  (RITS) — 

NRC 
31   Correspondence  and  Records,  Office  of 

the  Se<Tetary— NRC. 
32.  Offi(  e  of  the  Chief  Financial  Officer 

Fiiiani  lal  Transai  tions  and  Depf 

Collection  Management  Records — NRC. 
J.t   Special  Inquirv  File — NRC. 
34    [Revoked  I 

Drug  Testing  Program  Rtv  ords — NRC 
Employee  Locator  Records  Files — NRC. 
Information  Security  Files  and  .Associated 

Records— NRC 
:)8   Mailing  Lists— NRC 
Mi.  Personnel  Security  Files  and  .Associated 

Records— NRC. 
40.  Facility  Security  Access  Control 

Rec  ords— NRC. 
41    Tort  Claims  and  Personal  Property  Claims 

Re<ords— NRC. 
42.  Skills  .Assessment  and  Employee  Profile 

Records- NRC: 

43  Employee  Health  Center  Records — NRC;. 

44  Employee  Fitness  Center  Rb(  ords — NRC. 

These  systems  of  records  are  those 
systems  maintained  by  the  NRC  that 
cimtain  personal  infcjrmation  about 
individuals,  and  from  which  personal 
information  can  be  retrieved  by 
reference  to  an  individual  identifier. 

The  notice  for  each  system  of  records 
states  the  name  and  location  of  the 


35 
36 

37 


record  system,  the  authority  for  and 
manner  of  its  operation,  the  categories 
of  individuals  that  it  covers,  the  types 
of  records  that  it  contains,  the  sources 
of  information  in  those  records,  and  the 
proposed  "routine  uses"  of  each  system 
of  records.  Each  notice  also  includes  the 
business  address  of  the  NRC  official 
who  will  inform  interested  persons  of 
the  procedures  whereby  they  may  gain 
access  to  and  correct  records  pertaining 
to  themselves. 

One  of  the  purposes  of  the  Privacy 
Act  (Act),  as  stated  in  section  2(b)(4)  of 
the  Act,  is  to  provide  certain  safeguards 
for  an  individual  against  an  invasion  of  " 
personal  privacy  by  requiring  Federal 
agencies  to  *   *   *  "disseminate  any 
record  of  identifiable  personal 
information  in  a  manner  that  assures 
that  such  action  is  for  a  necessary  and 
lawful  purpose,  that  information  is 
current  and  accurate  for  its  intended 
use,  and  that  adequate  safeguards  are 
provided  to  prevent  misuse  of  such 
information."  The  NRC  intends  to 
follow  these  principles  in  transferring 
information  to  another  agency  or 
individual  as  a  "routine  use,"  including 
assurance  that  the  information  is 
relevant  for  the  purposes  for  which  it  is 
transferred. 

Prefatory  Statement  of  General  Routine 
Uses 

The  following  routine  uses  apply  to 
each  system  of  records  notice  set  forth 
below  which  specifically  references  this 
Prefatory  Statement  of  General  Routine 
Uses. 

1 .  If  a  system  of  records  maintained 
by  the  NRC  to  carry  out  its  functions 
indicates  a  violation  of  law,  whether 
civil,  criminal,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rules,  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency,  whether  Federal,  State,  local,  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto. 

2.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  Federal,  State,  local,  or  foreign 
agency,  if  necessary,  to  obtain 
information  relevant  to  an  NRC  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit. 

3.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
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use,  to  a  Federal,  State,  local,  or  foreign 
agency  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

4.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  in  the  course  of  discovery  and  in 
presenting  evidence  to  a  court, 
magistrate,  administrative  tribimal,  or 
grand  jury,  including  disclosures  to 
opposing  counsel  in  the  course  of 
settlement  negotiations. 

5.  Disclosure  may  be  made,  as  a 
routine  use,  to  a  Congressional  office 
from  the  record  of  an  individual  in 
response  to  an  inquiry  from  the 
Congressional  office  made  at  the  request 
of  that  individual. 

6.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  NRC-paid  experts,  consultants, 
and  others  imder  contract  with  the  NRC, 
on  a  "need-to-know"  basis  for  a  purpose 
within  the  scope  of  the  pertinent  NRC 
contract.  This  access  will  be  granted  to 
an  NRC  contractor  by  a  system  manager 
only  after  satisfactory  justification  has 
been  provided  to  the  system  manager. 

NRC-1 

SYSTEM  NAME: 

Parking  Permit  Records — NRC. 

SYSTEM  LOCATION: 

Office  of  Administration, 
Administrative  Services  Center,  NRC, 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  contractors  who  apply 
for  parking  permits  for  NRC-controlled 
parking  spaces. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  consist  of  the 
applications  and  the  revenue  collected 
for  the  headquarters  buildings  garage. 
The  applications  include,  but  are  not 
limited  to,  the  applicant's  name, 
address,  telephone  number,  length  of 
service,  and  vehicle,  rideshare  and 
handicap  information. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  3511  (1982),  41  CFR  101- 
20.104  (2001),  Parking  Facilities; 
Management  Directive  13.4, 
"Transportation  Management,"  Part  I, 
"White  Flint  North  Parking 
Procedures". 


ROUTINE  USES  OF  RECORDS  MAI>n'AINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  record  amount  paid  and  revenue 
collected  for  parking; 

b.  To  contact  permit  holder; 

c.  To  determine  priority  for  issue  of 
permits; 

d.  To  provide  statistical  reports  to 
city,  county,  State,  and  Federal 
government  agencies;  and 

e.  For  the  routine  uses  specified  in 
paragraph  numbers  1,  4,  5,  and  6  in  the 
Prefatory  Statement  of  General  Routine 
Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders 
and  on  computer  media. 

RETRIEVABILTfY: 

Accessed  by  name,  tag  number  and 
permit  number. 

SAFEGUARDS: 

Paper  records  and  backup  disks  are 
maintained  in  locked  file  cabinets  under 
visual  control  of  the  Administrative 
Services  Center.  Computer  files  are 
maintained  on  a  hard  drive,  access  to 
which  is  password  protected.  Access  to 
and  use  of  these  records  are  limited  to 
those  persons  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  when  3  years 
old  in  accordance  with  GRS  3.3a(l)(b) 
by  shredding  or  in  the  regular  trash 
disposal  system.  The  automated  records 
are  destroyed  when  no  longer  needed. 

SYSTEM  MANAGERS<S)  AND  ADDRESS: 

Chief,  Administrative  Services  Center, 
Division  of  Administrative  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NJRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 


CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Applications  submitted  by  NRC 
employees  and  contractors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-2 
SYSTEM  NAME: 

Biographical  Information  Records — 
NRC. 

SYSTEM  LOCATION: 

Office  of  Public  Affairs.  NRC,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Marv'land. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Commissioners 
and  senior  NRC  staff  members. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
relating  to  education  and  training, 
employment  history,  and  other  general 
biographical  data  about  the 
Commissioners  and  senior  NRC  staff 
members,  including  photographs  of 
Commissioners. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  5841,  5843(a),  5844(a). 
5845(a).  and  5849  (1994-1996). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCK  USES: 

Information  in  these  records  may  be 
used: 

a.  To  provide  information  to  the  press; 

b.  To  provide  information  to  other 
persons  and  agencies  requesting  this 
information;  and 

c.  For  the  routine  uses  specified  in 
paragraph  numbers  5  and  6  of  the 
Prefatory  Statement  of  General  Routine 
Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders. 

RETRIEVABILmr: 

Records  are  accessed  by  name. 

SAFEGUARDS: 

Maintained  in  unlocked  file  cabinets. 
Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access. 

RETENTION  AND  DISPOSAL: 

Retained  until  updated  or  association 
with  NRC  is  discontinued,  then 
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destroved  through  regular  trash  dispo.sal 
system. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director.  Office  of  Public 
Affairs,  U.S.  Nuclear  Regulator^- 
Commission.  Washington.  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
mformation  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Pnvacv  Act  (FGIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  US  Nuclear 
Regulatorv  Commission.  Washington. 
DC:  20555-0001.  and  comply  with  the 
procedures  contained  in  NRCs  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as    Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as    Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by  each  individual  and 
approved  for  use  by  the  individual 
involved. 

EXEMPTIONS  CLAMIEO  FOR  THE  SYSTEM: 

None. 
NRC-3 

SYSTEM  NAME: 

Enforcement  Actions  Against 
Individuals — NRC 

SYSTEM  LOCATION: 

Primary  system — Office  of 
Enforcement.  NRC.  One  White  Flint 
North.  11555  Rockville  Pike,  Rockville, 
Maryland 

Duplicate  system — Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
NRC  Regional  Offices  at  the  locations 
listed  in  Addendum  I.  Part  2.  and  in  the 
Office  of  the  General  Counsel.  NRC,  One 
White  Flint  Nortfi.  11 555  Rockville 
Pike,  Rockville,  Maryland 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  involved  in  .NRC-licensed 
activities  who  have  been  subject  to  NR(; 
enforcement  actions  or  who  have  been 
the  subject  of  correspondence  indicating 
that  they  are  being,  or  have  been, 
considered  for  enforcement  action. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  includes,  but  is  not 
limited  to,  individual  enforcement 
actions,  including  Orders.  Notices  of 
Violations  with  and  without  Civil 
Penalties,  Orders  Imposing  Civil 


F'cnalties.  Letters  of  Reprimand, 
Demands  for  Information,  and  letters  to 
individuals  who  are  being  or  have  been 
considered  f(jr  enforcement  action.  Also 
included  are  responses  to  these  actions 
and  letters.  In  addition,  the  files  may 
inntam  other  relevant  documents 
dire<:tly  related  U)  those  actions  and 
letters  that  have  been  issued.  Files  cire 
arranged  numerit:ally  by  Individual 
Action  (lA)  numbers,  which  are 
assigned  when  individual  enforcement 
ai:tions  are  considered.  In  instances 
where  only  letters  are  issued,  these 
letters  also  receive  lA  numbers.  The 
system  includes  a  computerized 
database  from  which  information  is 
retrieved  by  names  of  the  individuals 
subject  to  the  action  and  lA  numbers. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2114,  (1978);  42  U.S.C. 
2167.  as  amended  (1992);  42  U.S.C. 
2201(i).  as  amended  (1992);  and  42 
use  2282.  as  amended.  (1996):  10 
CFR  .JO.IO,  40.10,  50.5,  60.11.  61.9b. 
70  10.  72  12.  110  7b  (1998). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act.  the  NRC  may  disclose 
information  contained  in  this  system  of 
records  without  the  consent  of  the 
subject  individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  re<:ord  was  (ollected  under  the 
following  routine  uses: 

a.  To  respond  to  general  information 
requests  from  the  Congress; 

b.  To  deter  future  violations,  certain 
information  in  this  system  of  records 
may  In?  routinely  disseminated  to  the 
public  by  means  such  as:  Publishing  in 
the  Federal  Register  certain 
enforcement  actions  issued  to 
individuals  and  making  the  information 
dvdildble  in  the  Public  Electronic 
Reading  Room  accessible  through  the 
.NR(^  Web  site,  http://wiM^-. nrc.gov. 

c  When  considered  appropriate  for 
disciplinary  purposes,  information  in 
this  system  of  records,  such  as 
enforcement  actions  and  hearing 
proceedings,  may  be  disclosed  to  a  beir 
association,  or  other  professional 
organization  performing  similar 
functions,  including  certification  of 
individuals  licensed  by  NRC  or 
Agreement  States  to  perform  specified 
licensing  activities; 

d   Where  appropriate  to  ensure  the 
public  health  and  safety,  information  in 
this  system  of  records,  such  as 
enforcement  actions  and  hearing 
proceedings,  may  be  disclosed  to  a 
Federal  or  State  agency  with  licensing 
jurisdiction; 


e.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906;  and 

f.  For  the  routine  uses  specified  in 
paragraphs  1.  2.  3,  4.  and  5  of  the 
Prefatory  Statement  of  General  Routine 
Uses. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  in 
file  folders,  on  computer  printouts,  and 
on  computer  media. 

retrievabhjty: 

Records  are  accessed  by  individual 
action  file  number  or  by  the  name  of  the 
individual. 

safeguards: 

Paper  records  are  maintained  in 
lockable  file  cabinets  and  are  under 
visual  control  during  duty  hours.  Access 
to  computer  records  requires  use  of 
proper  password  and  user  identification 
codes.  Access  to  and  use  of  these 
records  is  limited  to  those  NRC 
employees  whose  official  duties  require 
access. 

retention  and  disposal: 

Significant  Enforcement  Actions  Case 
Files  are  permanent  records  and  are 
transferred  to  NARA  with  related 
indexes  when  20  years  old  in 
accordance  with  NARA  approved 
schedule  Nl-431-00-05,  Item  3.a(l) 
and  3.a(4).  All  other  enforcement 
actions  and  violations  are  destroyed  10 
years  after  the  actions  are  cutoff,  in 
accordance  with  NARA  approved 
schedule  Nl-431-00-05.  Item  3.b(l) 
and  3.b(4). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FGIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  and  comply  with  the 
procedures  contained  in  NRCs  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 
Same  as  "Notification  procedure." 
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CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  records  is 
primarily  obtained  fix)m  NRC  inspectors 
and  investigators  and  other  NRC 
employees,  individuals  to  whom  a 
record  pertains,  authorized 
representatives  for  these  individuals, 
and  NRC  licensees,  vendors,  other 
individuals  regulated  by  the  NRC,  and 
persons  making  allegations  to  the  NRC. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-4 
SYSTEM  NAME: 

Conflict  of  Interest  Files— NRC. 

SYSTEM  LOCATKM: 

Primary  system — Office  of  the  General 
Counsel,  NRC.  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville, 
Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  are  employees,  special 
Government  employees,  former 
employees,  advisory  committee 
members,  and  consultants  of  NRC. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

These  records  contain  information 
relating  to: 

a.  General  biographical  data  (i.e., 
name,  birth  date,  home  address, 
position  title,  home  and  business 
telephone  numbers,  citizenship, 
educational  history,  employment 
history,  professional  society 
memberships,  honors,  fellowships 
received,  publications,  licenses,  and 
special  qualifications); 

b.  Financial  status  (i.e.,  nature  of 
financial  interests  and  in  whose  name 
held,  creditors,  character  of 
indebtedness,  interest  in  real  property, 
monthly  U.S.  Civil  Service  Annuity,  and 
status  as  Uniformed  Services  Retired 
Officer); 

c.  Certifications  by  employees  that 
they  and  members  of  their  families  are 
in  compliance  with  the  Cormnission's 
stock  ownership  regulations; 

d.  Requests  for  approval  of  outside 
employment  by  NRC  employees  and 
NRC  responses  thereto; 

e.  Advice  and  determinations  (i.e.,  no 
conflict  or  apparent  conflict  of  interest, 
questions  requiring  resolution,  steps 
taken  toward  resolution);  and 

f.  Information  pertaining  to 
appointment  (i.e.,  proposed  period  of 


NRC  service,  estimated  number  of  days 
of  NRC  employment  during  period  of 
service,  proposed  pay,  clearance  status, 
description  of  services  to  be  performed 
and  explanation  of  need  for  the  services, 
justification  for  proposed  pay. 
description  of  expenses  to  be 
reimbursed  and  dollar  limitation,  and 
description  of  Government-owned 
property  to  be  in  possession  of 
appointee). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  CFR  parts  2634-2640,  5801  (1994- 
2002);  18  U.S.C.  201-209  (2002); 
Executive  Order  12731  (October  17, 
1990);  Ethics  in  Government  Act  of 
1978;  as  amended, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  provide  the  Department  of 
Justice,  Office  of  Personnel 
Management,  Office  of  Government 
Ethics,  Office  of  Special  Coxmsel,  and/ 
or  Merit  Systems  Protection  Board  with 
information  concerning  an  employee  in 
instances  where  this  office  has  reason  to 
believe  a  Federal  law  may  have  been 
violated  or  where  this  office  desires  the 
advice  of  the  Department,  Office,  or 
Board-concerning  potential  violations  of 
Federal  law;  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders.  Records  are  also  maintained  on 
computer  media, 

RETRIEVABILrrY: 

Records  are  accessed  by  name. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  and  in  computer  files  that  can 
only  be  accessed  by  the  appropriate 
personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  when  6  years 
old  in  accordance  with  GRS  1-24. a  and 
GRS  l-24.b;  except  that  documents 
needed  in  an  ongoing  investigation  will 
be  retained  until  no  longer  needed  in 
the  investigation.  Computer  files  are 
deleted  after  the  expiration  of  the 
retention  period  authorized  for  the 
disposable  hard  copy  file  or  when  no 
longer  needed,  whichever  is  later. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  General  Counsel  for  Legal 
Counsel.  Legislation,  and  Special 
Projects.  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatorv  Commission, 
Washington,  DC  20555^001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  6f 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRCs  Privacy 
Act  regulations.  10  CFR  part  9.  • 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  applies,  or  is  derived  from 
information  he  or  she  supplied,  or 
comes  from  the  office  to  which  the 
individual  is  to  be  assigned,  other  NRC 
offices,  or  other  persons  such  as 
attorneys. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None. 

NRC-5 

SYSTEM  NAME: 

Contracts  Records  Files — NRC. 

SYSTEM  LOCATION: 

Primary  system — Division  of 
Contracts,  NRC,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees  substantially 
involved  with  contracting,  such  as 
Project  Officers  and  Procurement 
Officials.  Persons  who  are  employed  as 
NRC  contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
These  records  contain  personal 
information  (such  as  technical 
qualifications,  education,  rates  of  pay, 
employment  history)  of  contractors  and 
their  employees,  and  other  contracting 
records.  They  also  contain  evaluations, 
recommendations,  and  reports  of  NRC 
procurement  officials,  assessment  of 
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contractor  performance,  invoice 
payment  records,  and  related 
information. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3301  (1976);  31  LIS  C.  351 1 
(1982):  48  CFR  subpart  4.8  (2001);  NRC 
Management  Directive  3.53.  Records 
Management. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a  To  provide  information  to  the 
Federal  Procurement  Data  Center, 
Department  of  Health  and  Human 
Services.  Defense  Contract  .Audit 
Agency,  General  .Accounting  (Office,  and 
other  Federal  agencies  for  audits  and 
reviews:  and 

b.  For  anv  of  the  routine  uses 
specified  in  the  Prefator\'  Statement  of 
General  Routine  Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Ret:ords  are  maintained  in  file  folders 
and  computer  media. 

RETRIEVABILPrY: 

Paper  records  are  accessed  by  contract 
number,  taxpayer  identification  number 
(TIN),  or  purchase  order  number,  and 
are  cross-referenc:ed  to  the  automated 
system  that  contains  the  name  of  the 
contractor,  vendor,  project  officer, 
procurement  official,  or  contract 
manager. 

SAFEGUARDS: 

File  folders  are  maintained  in 
unlocked  conserver  files  in  a  kev  code 
locked  room.  .Access  to  and  use  of  these 
records  are  limited  to  those  persons 
whose  official  duties  require  such 
access.  Electronic  files  are  password 
protected. 

RETENTION  AND  DISPOSAL: 

Records  for  transactions  of  more  than 
$100,000  are  destroyed  6  years  and  3 
months  after  final  payment,  in 
accordance  with  GRS  3-3.a(l)(a). 
Transactions  of  Si 00.000  or  less  are 
destroyed  3  years  after  final  payment  in 
accordance  with  GRS  3-3.a(l)(b). 
Records  are  destroyed  through  regular 
trash  disposal  system,  except  for 
confidential  business  (proprietary) 
information  which  is  destroyed  by 
shredding.  Electronic  records  in  the 
Contracts  System  are  retained  until  no 
longer  needed 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Contracts.  Office 
of  Administration.  U.S.  Nuclear 


Regulator\-  Commission.  Washington, 
DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001 ,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Some  information  was  received  in 
confidence  and  will  not  be  disclosed  to 
the  e.xtent  that  disclosure  would  reveal 
confidential  business  (proprietary) 
information. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure.  ' 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  contractor  or  potential 
contractor  or  NRC  employee. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(l)  and 
(k)(5).  the  Ciommission  has  exempted 
portions  of  this  system  of  records  from 
5  U.S.C,  552a(c)(3).  (d).  (e)(1).  (e)(4)(G). 
(H).  and  (I),  and  (f).  The  exemption  rule 
is  contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

NRC-6 

SYSTEM  NAME: 

Discriminatiim  Cases — NRC. 

SYSTEM  LOCATION: 

Primary  svstem — (3ffice  of 
Knfon  ement.  NRC.  One  White  Flint 
North.  11555  Rockville  Pike,  Rockville, 
Maryland. 

Duplicate  svstem — Duplicate  systems 
may  exist,  in  whole  or  in  part,  in  the 
Office  of  the  General  Counsel.  NRC.  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  Maryland,  and  in 
enforcement  coordinators'  offices  at 
NRC  Regional  Offices  at  the  addresses 
listed  on  Addendum  1.  Part  2.  The 
duplicate  systems  in  the  Regional 
Offices  would  ordinarily  be  limited  to 
the  cases  filed  in  each  Region. 

CATORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed 
complaints  with  the  Department  of 
l^bor  (DOL)  concerning  alleged  acts  of 
discrimination  in  violation  of  section 
21 1  of  the  Energy  Reorganization  Act. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  files  arranged 
alphabetically  by  name  to  track 
complaints  filed  by  individuals  with 
DOL  under  section  211  of  the  Energy 
Reorganization  Act.  These  files  include 
documents  related  to,  and  provided  by, 
the  DOL  including  copies  of  complaints, 
correspondence  between  the  parties, 
and  decisions  by  the  Regional 
Administrators  of  DOL's  Occupational, 
Safety,  and  Health  Administration, 
Administrative  Law  Judges,  and  the 
Administrative  Review  Board. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2201,  as  amended,  (1992); 
42  U.S.C.  2282,  as  amended  (2002);  42 
use.  5851.  as  amended  (1992);  10  CFR 
30.7.  40.7.  50.7.  60.9.  61.9,  70.7  (1996), 
and  10  CFR  72.10  (1999). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  for  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  in 
file  folders,  on  computer  printouts,  and 
on  computer  media. 

retrievability: 

Records  are  accessed  by  the  name  of 
the  individual  who  has  filed  a 
complaint  with  DOL. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
lockable  file  cabinets.  Access  to 
computer  records  requires  use  of  proper 
password  and  user  identification  codes. 
Access  to  and  use  of  these  records  is 
limited  to  those  NRC  employees  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Nonrecord  materials  are  destroyed 
when  no  longer  needed  by  NRC. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
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DC  20555-^Odrl,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Information  received  from  the 
Department  of  Labor  is  treated  by  DOL 
as  public  information  and  subject  to 
disclosure  under  applicable  laws. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  a  record 
pertains,  attorneys  for  these  individuals, 
union  representatives  serving  as 
advisors  to  these  individuals,  NRC 
licensees,  NRC  staff,  and  DOL. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-7 
SYSTEM  NAME: 

Telephone  Call  Detail  Records— NRC. 

SYSTEM  LOCATION: 

Office  of  the  Chief  Information 
Officer,  NRC.  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville,  MD. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  utilizing  NRC  telephones, 
including  current  and  former  NRC 
employees  and  contractors  who  make 
local  or  long-distance  telephone  calls 
and  individuals  who  received  telephone 
calls  placed  from  NRC  telephones. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  relating  to  use  of  the  agency 
telephones  to  place  local  or  long- 
distance calls,  records  indicating 
assignment  of  telephone  nimibers  to 
employees,  and  records  relating  to  the 
location  of  telephones. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101  etseq.  (1968);  41  CFR 
101-35.1,  Use  of  Government 
Telephones;  41  CFR  101,  Subchapter  B, 
Management  and  Use  of  Information 
and  Records;  NRC  Management 
Directive  3.53,  Records  Management. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  In  these  records  may  be 
used: 

a.  By  individual  employees  of  the 
agency  to  determine  their  individual 
responsibility  for  telephone  calls;  and 

b.  For  the  routine  uses  specified  in 
paragraphs  1,  3,  5,  and  6  of  the  Prefatory 
Statement  of  General  Routine  Uses. 


DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  under  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f) 
(1970))  or  the  Federal  Claims  Collection 
Act  of  1966  (31  U.S.C.  3701(a)(3) 
(1996)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  files  and  on 
computer  media. 

RETRIEVABILmr: 

Accessed  by  name,  office,  or 
telephone  number. 

SAFEGUARDS: 

Maintained  in  locking  file  cabinets  or 
locked  rooms.  Computer  files  are 
password  protected.  Access  to  and  use 
of  these  records  are  limited  to  those 
persons  whose  official  duties  require 
such  access. 

RETENTION  AND  DISPOSAL: 

Records  pertaining  to  employee 
phone  use  are  destroyed  when  3  years 
old  in  accordance  with  GRS  12-4. 
Records  pertaining  to  location  of 
telephone  equipment,  equipment 
requests,  and  phone  service  are 
destroyed  when  3  years  old  in 
accordance  with  GRS  12-2.b. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Information  Technology 
Infrastructure  Division,  Office  of  the 
Chief  hiformation  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001 ,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  call 
detail  listings,  NRC  Form  768.  "Request 
for  Information  Technology  Services," 


results  of  administrative  inquiries 
relating  to  assignment  of  responsibility 
for  placement  of  specific  telephone 
calls,  and  certification  of  telephone 
bills. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-8 
SYSTEM  NAME: 

Employee  Appeals.  Grievances,  and 
Complaints  Records — NRC. 

SYSTEM  LOCATION: 

Primary  svstem — Office  of  Human 
Resources,  NRC,  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville, 
Maryland. 

Duplicate  system — A  duplicate 
system  may  be  maintained,  in  whole  or 
in  part,  in  the  Office  of  the  General 
Counsel,  NRC,  One  White  Flint  North. 
11555  Rockville  Pike,  Rockville. 
Maryland,  and  at  locations  listed  in 
Addendum  I,  Parts  1  and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  NRC  employment, 
current  and  former  NRC  employees,  and 
annuitants  who  have  filed  written 
complaints  brought  to  the  Office  of 
Human  Resource's  attention  or  initiated 
grievances  or  appeal  proceedings  as  a 
result  of  a  determination  mads  by  the 
NRC,  Office  of  Personnel  Management, 
and/or  Merit  Systems  Protection  Board, 
or  a  Board  or  other  entity  established  to 
adjudicate  such  grievances  and  appeals. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Includes  all  documents  related  to 
disciplinary  actions,  adverse  actions, 
appeals,  complaints,  grievances, 
arbitrations,  and  negative 
determinations  regarding  within-grade 
salary  increases.  It  contains  information 
relating  to  determinations  affecting 
individuals  made  by  the  NRC.  Office  of 
Personnel  Management.  Merit  Systems 
Protection  Board,  arbitrators  or  courts  of 
law.  The  records  consist  of  the  initial 
appeal  or  complaint,  letters  or  notices  to 
the  individual,  records  of  hearings  when 
conducted,  materials  placed  into  the 
record  to  support  the  decision  or 
determination,  affidavits  or  statements, 
testimony  of  witnesses,  investigative 
reports,  instructions  to  an  NRC  office  or 
division  concerning  action  to  be  taken 
to  comply  with  decisions,  and  related 
correspondence,  opinions,  and 
recommendations. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3591  (1978).  5  U.S.C.  4303. 
as  amended  (1990).  5  U.S.C.  7503 
(1978);  42  U.S.C.  2201(d).  as  amended 
(1992). 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  furnish  information  to  the  Office 
of  Personnel  Management  and/or  Merit 
Systems  Protection  Board  under 
applicable  requirements  related  to 
grievances  and  appeals; 

b  To  provide  appropriate  data  to 
union  representatives  and  third  parties 
(that  may  include  the  Federal  Services 
Impasses  Panel  and  Federal  Labor 
Relations  Authority)  in  connection  with 
grievances,  arbitration  actions,  and 
appeals;  and 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders,  binders,  inde.x  cards,  floppy 
disks,  and  a  password-protected 
automated  system. 

RETRIEVABILrTY: 

These  records  are  indexed  annual Iv 
bv  the  names  of  the  individuals  on 
whom  they  are  maintained. 

SAFEGUARDS: 

Maintained  in  locked  file  cabinets  and 
in  a  password-protected  automated 
system  available  only  to  Labtir  Relations 
personnel.  Access  to  and  use  of  these 
records  are  limited  to  those  persons 
whose  official  duties  require  such 
access. 

RETENTION  AND  DISPOSAL: 

Records  related  to  grievances, 
appeals,  and  adverse  actions  are 
destroyed  seven  years  after  the  cases  are 
closed  in  accordance  with  GRS  1-30. a 
and  GRS  1-30. b.  index  cards  are 
destroyed  or  deleted  with  the  related 
records  or  sooner,  if  no  longer  needed, 
and  computer  files  are  destroyed  after 
the  period  authorized  for  the  related 
hard  copy  files  or  when  no  longer 
needed,  whichever  is  later 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Organization  and  Labor 
Relations,  Office  of  Human  Resources. 
L^S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001. 

N0T1FICATK)N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 


Information  Officer,  U.S.  Nuclear 
Regulatory  Cximmission.  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Some  information  was  received  in 
confidence  and  will  not  be  disclosed  to 
the  extent  that  disclosure  would  reveal 
a  confidential  source. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  the  record 
pertains,  NRC,  Office  of  Personnel 
Management  and/or  Merit  Systems 
Protection  Board  officials;  affidavits  or 
statements  from  employees,  union 
representatives,  or  other  persons; 
testimony  of  witnesses;  official 
documents  relating  to  the  appeal, 
grievance,  or  complaint;  Official 
Perscmnel  Folder;  and  other  Federal 
agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

NRC-9 

SYSTEM  NAME: 

Office  of  Small  Business  and  Civil 
Rights  Discrimination  Complaint  Files — 
NRC. 

SYSTEM  LOCATION: 

Primary  system — Office  of  Small 
Business  and  C;ivil  Rights.  NRC.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville,  Maryland. 

Duplicate  system — A  duplicate 
system  may  be  maintained,  in  whole  or 
in  part,  in  the  Office  of  the  General 
Counsel,  NRC,  One  White  Flint  North. 
1 1555  Rockville  Pike.  Rockville, 
Maryland. 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

.\pplicants  for  NRC  employment  and 
current  and  former  NRC  employees  who 
have  initiated  EEO  counseling  and/or 
filed  a  formal  complaint  of  employment 
discrimination  under  Title  VII  of  the 
Civil  Rights  Act,  the  Age  Discrimination 
in  Employment  Act.  the  Equal  Pay  Act. 
and  the  Rehabilitation  Act.  Individuals 
in  the  United  States  in  education 
programs  or  activities  receiving  Federal 
financial  assistance  from  the  NRC  who 
initiated  an  informal  complaint  and/or 
filed  a  formal  complaint  of  sex 
discrimination  under  Title  IX  of  the 
Civil  Rights  Act.  Individuals  in  the 
United  States  in  programs  or  activities 
receiving  Federal  financial  assistance 
from  the  NRC  who  initiated  an  informal 


complaint  and/or  filed  a  formal 
complaint  of  discrimination  under  Title 
VI  of  the  Civil  Rights  Act.  the  Age 
Discrimination  Act  of  1975.  Section  504 
of  the  Rehabilitation  Act  of  1973.  and 
Title  IV  of  the  Energy  Reorganization 
Act  of  1974.  as  amended. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  may  contain 
copies  of  written  reports  by  counselors; 
investigative  files;  administrative  files, 
including  documentation  of  withdrawn 
and/or  dismissed  complaints; 
complainant's  name,  title,  and  grade; 
types  and  theories  of  discrimination 
alleged;  description  of  action  and 
conditions  giving  rise  to  complaints, 
settlement  agreements,  and  compliance 
documents;  description  of  corrective 
and/or  remedial  actions;  description  of 
disciplinary  actions,  if  any;  request  for 
hearings,  procedural  information,  and 
hearing  transcripts;  procedural 
information  and  forms  regarding 
Alternative  Dispute  Resolution  (ADR); 
Equal  Employment  Opportunity 
Commission  (EEOC).  Merit  System 
Protection  Board  (MSPB),  Department  of 
Education,  and  Department  of  Justice 
findings,  analyses,  decisions  and  orders; 
final  agency  decisions  and  final  actions; 
and  notices  of  intent  to  file  in  Federal 
District  Court,  notices  of  cases  filed  in 
Federal  district  court,  and  Federal  court 
decisions. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

29  U.S.C.  206(d).  as  amended  (1996); 
29  use.  633a,  as  amended  (1995);  29 
U.S.C.  791  et  seq.  (1978);  42  U.S.C. 
2000e-16.  as  amended  (2002);  42  U.S.C. 
5891  (1974);  Executive  Order  (E.O.) 
11246.  September  24.  1965;  E.O.  11375, 
October  13.  1967;  E.O.  12086,  October  5, 
1978:  29  CFR  part  1614  (1999);  and  10 
CFR  part  4  (2000). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  furnish  information  related  to 
discrimination  complaints  to  the  Equal 
Employment  Opportunity  Commission, 
the  Office  of  Personnel  Management,  the 
Merit  Systems  Protection  Board,  the 
Department  of  Justice  and  the 
Department  of  Education,  under 
applicable  requirements;  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 
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POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  binders, 
and  on  computer  media. 

retrievabiuty: 

Accessed  by  name  and  docket 
number. 

SAFEGUARDS: 

Paper  records  are  maintained  in 
locked  file  cabinets.  Computer  records 
are  password  protected.  Access  to  and 
use  of  these  records  are  limited  to  those 
persons  whose  official  duties  require 
such  access. 

RETENTION  AND  DISPOSAL: 

Official  Discrimination  Complaint 
Case  Files  are  destroyed  four  years  after 
the  resolution  of  the  case  in  accordance 
with  GRS  l-25.a.  Computer  files  are 
destroyed  after  the  period  authorized  for 
the  related  hard  copy  files  or  when  no 
longer  needed,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Small  Business  and 
Civil  Rights,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Conmiission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Some  information  was  received  in 
confidence  and  will  not  be  disclosed  to 
the  extent  that  disclosure  would  reveal 
a  confidential  source. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Individual  to  whom  the  record 
pertains,  counselors,  mediators,  NRC 
staff,  the  Equal  Employment 
Opportvmity  Commission,  the  Office  of 
Personnel  Management,  the  Merit 
Systems  Protection  Board,  the 
Department  of  Justice  and/or 
Department  of  Education  officials, 
affidavits  or  statements  from 
complainants,  testimony  of  witnesses, 
and  official  documents  relating  to  the 
complaints. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(5),  the 
Conunission  has  exempted  portions  of 
this  system  of  records  from  5  U.S.C. 
552(c)(3),  (d),  (e)(4)(G),  (H).  and  (1),  and 
(f).  The  exemption  rule  is  conteiined  in 
10  CFR  9.95  of  the  NRC  regulations. 

NRC-10 

SYSTEM  NAME: 

Freedom  of  Information  Act  (FOIA) 
and  Privacy  Act  (PA)  Requests 
Records— NRC. 

SYSTEM  LOCATION: 

Primary  system — FOIA/Privacy  Act 
Team,  Web,  Publishing,  and 
Distribution  Services  Division,  Office  of 
the  Chief  Information  Officer,  NRC,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland. 

Duplicate  system — Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  1,  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  made  FOIA  or  PA 
requests  for  NRC  records. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  copies  of  the 
written  requests  from  individuals  or 
organizations  made  under  the  FOIA  or 
PA,  the  NRC  response  letters,  and 
related  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  552  and  552a  (2002);  42 
U.S.C.  2201,  as  amended  (1992). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  If  an  appeal  or  court  suit  is  filed 
with  respect  to  any  records  denied; 

b.  For  preparation  of  reports  required 
by  5  U.S.C.  552  and  5  U.S.C.  552a;  and 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses.  Some  of  the  FOIA 
records  are  made  publicly  available  in 
the  Public  Electronic  Reading  Room 
accessible  through  the  NRC  Web  site. 

h  ftp  ://www.  nrc.gov. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 
on  microfiche,  and  computer  media. 

RETRIEVABILmr: 

Accessed  by  unique  assigned  number 
for  each  request  and  by  requester's 
name. 


SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  that  are  kept  in  locked  rooms. 
Computerized  records  are  password 
protected.  Access  to  and  use  of  these 
records  are  limited  to  those  persons 
whose  official  duties  require  such 
access. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  hard  copy  or 
electronic  record  format  for  2  years  from 
date  of  reply  if  the  request  is  granted  in 
accordance  with  GRS  14-ll.a(l),  6  years 
if  denied  in  accordance  with  GRS  14- 
ll.a(3)(a),  and  6  years  from  date  of  final 
determination,  if  appealed,  in 
accordance  with  GRS  14-12. a.  The 
FOIA/PA  official  files  are  on  paper  and 
in  electronic  form.  FOIA/PA  records  are 
disposed  of  by  placement  in  receptacles 
designated  for  classified  and  sensitive 
unclassified  waste. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Freedom  of  Information  Act  and 
Privacy  Act  (FOL\/PA)  Officer.  Web, 
Publishing,  and  Distribution  Services 
Division,  Office  of  the  Chief  Information 
Officer,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Requests  are  made  by  individuals. 
The  response  to  the  request  is  based 
upon  information  contained  in  NRC 
records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

NRC-11 

SYSTEM  NAME: 

General  Personnel  Records  (Official 
Personnel  Folder  and  Related 
Records)— NRC. 

SYSTEM  LOCATION: 

Primary  system — For  Headquarters 
and  all  Senior  Executive  Service  (SES) 
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personnel.  Office  of  Human  Resources, 
NRC.  One  and  Two  White  Flint  North. 
11555  and  11545  RockviUe  Pike, 
Rockville,  Maryland.  For  Regional 
personnel,  at  Regional  Offices  1-IV 
listed  in  Addendum  1,  Part  2 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part  at  the  locations 
listed  in  Addendum  I,  Parts  1  and  2,  and 
at  the  National  Institutes  of  Health 
Computer  Facility.  Bethesda.  Maryland. 
The  duplicate  systems  maintained  in  a 
particular  office,  division,  or  branch 
mav  contain  information  of  specific 
applicability  to  employees  in  that 
organization  in  addition  to  that 
information  contained  in  the  primary 
system. 

CATEGORIES  OF  INDIVtDUALS  COVERED  BV  THE 
SYSTEM: 

Current  NRC  employees  and  those 
formerly  employed  by  the  NRC 
(terminated  through  death,  resignation, 
retirement,  or  separation). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  personnel 
records  that  document  an  individual's 
Federal  career  and  includes  notification 
of  personnel  action  (SF-50)  and 
documents  supporting  the  action  taken; 
life  insurance,  thrift  savings  plan,  health 
benefits  and  related  beneficiary  forms; 
letters  of  disciplinary  action;  notices  of 
reductions-in-force;  and  other  records 
retained  in  accordance  with  Office  of 
Personnel  Management's  Guide  to 
Personnel  Recordkeeping  These  records 
include  employment  information  such 
as  personal  qualification  statements 
(OF612),  resumes,  and  related 
documents  including  information  about 
an  individual's  birth  date,  social 
security  number,  veterans  preference 
status,  tenure,  minority  group 
designator,  physical  handicaps,  past  and 
present  salaries,  grades,  position  titles: 
employee  locator  forms  identifying 
home  and  work  address,  phone  numbers 
and  emergency  contacts;  and  certain 
medical  records  related  to  initial 
appointment  and  employment.  Some 
duplicate  records  may  contain  office- 
specific  applications,  personnel 
qualification  statements  (SF-171), 
resumes,  conflict  of  interest 
correspondence,  and  other  related 
personnel  records  in  addition  to  those 
contained  in  the  primary  system. 

AUTHORtTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7901  (2002);  42  U.S.C. 
290dd-2;  42  U.S.C.  290ee-l  (2002);  42 
U.S.C.  2201(d)  (1992);  Executive  Order 
9397.  November  22,  1943. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  Bv  the  Office  of  Personnel 
Management  and/or  Merit  Systems 
Protection  Board  for  making  a  decision 
when  an  NRC  employee  or  former  NRC 
employee  questions  the  validity  of  a 
specific  document  in  an  individual's 
record; 

b.  To  provide  information  to  a 
prospective  employer  of  a  Government 
employee.  Upon  transfer  of  the 
employee  to  another  Federal  agency,  the 
information  is  transferred  to  such 
agency; 

c.  To  update  monthly  the  Office  of 
Personnel  Management  systems 
concerning  the  Central  Personnel  Data 
File  (CPDF),  the  Executive  Inventory 
File,  and  security  investigations,  and  to 
update  adverse  actions  and  termination 
records  of  the  Merit  Systems  Protection 
Board; 

d.  To  provide  statistical  reports  to 
Congress,  agencies,  and  the  public  on 
characteristics  of  the  Federal  work  force; 

e.  To  provide  information  to  the 
Office  of  Personnel  Management  and/or 
Merit  Systems  Protection  Board  for 
review  and  audit  purposes; 

f.  To  provide  members  of  the  public 
with  the  names,  position  titles,  grades, 
salaries,  appointments  (temporary  or 
permanent),  and  duty  stations  of 
employees; 

g.  For  medical  records,  to  provide 
information  to  the  Public  Health  Service 
in  connection  with  Health  Maintenance 
Examinations  and  to  other  Federal 
agencies  responsible  for  Federal  benefit 
programs  administered  by  the 
Department  of  Labor  (Office  of 
Workmen's  Compensation  Programs) 
and  the  Office  of  Persormel 
Management;  and 

h.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  on  computer  media. 

RETRIEVABILrTY: 

Records  are  indexed  by  any 
combination  of  name,  social  security 
number,  or  identification  number. 

safeguards: 

Official  Personnel  Folders  are 
maintained  in  locking  cabinets  and 
related  documents  may  be  maintained 
in  unlocked  file  cabinets  or  an 


electromechanical  file  organizer. 
Computer  files  (Human  Resources 
Management  System  (HRMS)  Personnel 
Module)  are  password  protected.  Access 
to  and  use  of  these  records  are  limited 
to  those  persons  whose  official  duties 
require  such  access. 

RETENTION  AND  DISPOSAL: 

The  Official  Personnel  Folder  is  sent 
to  the  next  Federal  employing  office  if 
the  employee  transfers,  or  to  the 
National  Personnel  Records  Center 
within  30  days  of  the  date  of  the 
employee's  separation  from  the  Federal 
service  in  accordance  with  GRS  1—1. b — 
OPF.  Correspondence  and  forms 
maintained  on  the  left  side  of  the 
Official  Personnel  Folder  are  temporary 
records  and  are  maintained  for  the 
periods  of  time  specified  in  The  Guide 
to  Personnel  Recordkeeping  or  other 
agency  guidelines  in  accordance  with 
GRS  1-10.  Computer  records  are 
retained  until  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

For  Headquarters  and  all  NRC  SES 
employees— Chief,  Human  Resources 
Services  and  Operations  Programs, 
Office  of  Human  Resources,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001. 

For  Region  I-FV  non-SES  employees — 
The  appropriate  Regional  Personnel 
Officer  at  the  locations  listed  in 
Addendum  I,  Part  2. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies;  is  derived  from  information 
supplied  by  that  individual;  or  is 
provided  by  agency  officials,  other 
Federal  agencies,  universities,  other 
academic  institutions,  or  persons, 
including  references,  private  and 
Federal  physicians,  and  medical 
institutions. 
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EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(5)  and 
(k)(6),  the  Commission  has  exempted 
portions  of  this  system  of  records  from 
5  U.S.C.  552a{c)(3),  (d),  (e)(1),  {e)(4)(G), 
(H),  and  (I),  and  (f).  The  exemption  rule 
is  contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

NRC-12 
SYSTEM  NAME: 

Child  Care  Tuition  Assistance 
Program  Records — NRC. 

SYSTEM  LOCATION: 

Office  of  Human  Resources,  NRC, 
Two  White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees  who  voluntarily 
apply  for  child  care  tuition  assistcuice. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  include  application 
forms  for  child  care  tuition  assistance 
containing  personal  information, 
including  employee  (parent)  name, 
social  security  number,  grade,  home  and 
work  telephone  numbers,  home  and 
work  addresses,  total  family  income, 
name  of  child  on  whose  behalf  the 
parent  is  applying  for  tuition  assistance, 
child's  date  of  birth;  information  on 
child  care  providers  used,  including 
name,  address,  provider  license  number 
and  State  where  issued,  tuition  cost,  and 
provider  tax  identification  number;  and 
copies  of  IRS  Form  1040  and  1040A  for 
verification  purposes. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Public  Law  107-67,  section  630, 
November  12,  2001,  and  Executive 
Order  9397,  November  22,  1943. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  the  NRC  may  disclose 
information  contained  in  this  system  of 
records  without  the  consent  of  the 
subject  individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  under  the 
following  routine  uses: 

a.  To  the  Office  of  Personnel 
Management  to  provide  statistical 
reports;  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSITION  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  may  be  collected  on 
paper  or  electronically  and  may  be 
stored  as  paper  forms  or  on  computers. 

RETRIEV  ABILITY: 

Information  may  be  retrieved  by 
employee  name  or  social  security 
number. 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  paper  records  are  stored  in 
lockable  file  cabinets  and  computer 
records  are  protected  by  the  use  of 
passwords. 

RETENTION  AND  DISPOSAL: 

The  records  in  this  system  are 
currently  unscheduled  and  must  be 
retained  until  the  National  Archives  and 
Records  Administration  (NARA) 
approves  a  records  disposition  schedule 
for  this  material. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Human  Resources. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure.  " 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  NRC  employees  who 
apply  for  child  care  tuition  assistance. 
Furnishing  of  the  information  is 
voluntary. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

NRC-13 
SYSTEM  NAME: 

Incentive  Awards  Files — NRC. 

SYSTEM  LOCATION: 

Primary  system — Office  of  Human 
Resources.  NRC.  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville. 
Maryland. 


Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I.  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  NRC  employees 
who  merit  special  recognition  for 
achievements  either  within  or  outside 
the  employee's  job  responsibilities. 
Awards  include  both  NRC  awards  and 
awards  of  other  agencies  and 
organizations  for  which  NRC  employees 
are  eligible. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
employee's  name,  title,  office,  grade, 
and  salar>';  justification  to  support 
recommendation  and  authorization  for 
cash  award;  monetary  amount  of  cash 
award;  actions  by  approving  officials; 
record  of  individuals  receiving  awards; 
suggestions  and  evaluations  of 
suggestions;  citation  to  be  used;  and 
related  documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C. 4501-4513.  5336 (1993- 
2002). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  By  the  Office  of  Personnel 
Management  to  process  and  approve 
nominations  or  awards; 

b.  By  the  Office  of  the  Attorney 
General  and  the  President  of  the  United 
States  in  reviewing  recommended 
awards; 

c.  To  make  reports  to  the  Office  of 
Personnel  Management  and/or  Merit 
Systems  Protection  Board; 

d.  By  other  Government  agencies  to 
recommend  whether  suggestions  should 
be  adopted  in  instances  where  the 
suggestion  made  by  an  NRC  employee 
affects  the  functions  or  responsibilities 
of  the  agencies;  and 

e.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders 
and  computer  media. 

retrievabiuty: 

Information  is  accessed  by  name,  type 
of  award,  office,  and  year  of  award. 

SAFEGUARDS: 

Maintained  in  locking  file  cabinets 
and  in  a  password-protected  computer 
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system.  Access  to  and  use  of  these 
records  is  limited  to  those  persons 
whose  official  duties  require  such 
access. 

RETENTION  AND  DISPOSAL: 

a.  Records  relating  to  meritorious  and 
distinguished  service  awards  made  at 
the  Commission  level,  excluding  those 
in  the  Official  Personnel  Folder,  are 
permanent  in  accordance  with  NRCS  2- 
22.3.a; 

b.  Case  files  pertaining  to  NRC- 
sponsored  awards,  excluding  those  for 
departmental-level  awards,  are 
destroyed  2  years  after  approval  or 
disapproval  in  accordance  with  GRS  1- 
12.a(l); 

c.  Correspondence  pertaining  to 
awards  from  other  Federal  agencies  or 
non-Federal  organizations  are  destroyed 
when  2  vears  old  in  accordance  with 
GRS  1-12. a(2): 

d.  Letters  of  commendation  and 
appreciation,  excluding  copies  filed  in 
the  Official  Personnel  Folder,  are 
destroyed  when  2  years  old  in 
accordance  with  GRS  1-1 2. c; 

e.  Lists  and  indexes  to  agency  award 
nominations  are  destroyed  when 
superseded  or  obsolete  in  accordance 
with  GRS  1-1 2. d:  and 

f.  Computer  files  are  continually 
updated  and  information  deleted  when 
no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager.  Human  Resources  Services 
and  Benefits.  Office  of  Human 
Resources.  U.S.  Nuclear  Regulatory 
(Commission.  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  svstem  of  r(K;ords  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  (Commission.  Washington. 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  N'RC's  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

NRC  employees,  other  agencies  and 
organizations,  and  Official  Personnel 
Folders 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


NRC-14 
SYSTEM  NAME: 

Employee  Assistance  Program  Files — 
NRC. 

SYSTEM  LOCATION: 

Office  of  Human  Resources.  NRC. 
Two  White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees  or  family  members 
who  have  been  counseled  by  or  referred 
to  the  Employee  Assistance  Program 
(EAP)  for  problems  relating  to 
alcoholism,  drug  abuse,  job  stress, 
chronic  illness,  family  or  relationship 
concerns,  and  emotional  and  other 
similar  issues. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records  of  NRC 
employees  or  their  families  who  have 
participated  in  the  EAP  and  the  results 
of  any  counseling  or  referrals  which 
may  have  taken  place.  The  records  may 
contain  information  as  to  the  nature  of 
each  individual's  problem,  subsequent 
treatment,  and  progress. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SVSTEM: 

5  U.S.C.  7901;  21  U.S.C.  1101:  42 
use.  290dd-l  and  290dd-2  (2002):  44 
use.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  For  statistical  reporting  purposes: 
and 

b  .\n\  disclosure  of  information 
pertaining  to  an  individual  will  be  made 
in  compliance  with  the  Confidentiality 
of  Alcohol  and  Drug  Abuse  Patient 
Records  regulation.  42  CFR  part  2,  as 
authorized  by  42  U.S.C.  290dd-2,  as 
amended. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders 
and  on  computer  media. 

RETRIEVABILrrY: 

Information  accessed  by  the  EAP 
identification  number  and  name  of  the 
individual 

SAFEGUARDS: 

Files  are  maintained  in  a  safe  under 
the  immediate  control  of  the  Employee 
Assistance  and  Wellness  Services 
Manager. 


RETENTION  AND  DISPOSAL: 

Employee  counseling  files  are 
destroyed  3  years  after  termination  of 
counseling  in  accordance  with  GRS  1- 
26. a.  Information  contained  in  the 
related  statistical  database  is  destroyed 
when  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADOflESS: 

Manager.  Employee  Assistance  and 
Wellness  Services,  Office  of  Human 
Resources.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001, 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  compiled  by  the  Manager. 
Employee  Assistance  and  Wellness 
Services,  during  the  course  of 
counseling  with  an  NRC  employee  or 
members  of  the  employee's  family. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-1?  [Revoked] 


NRC-16 
SYSTEM  NAME: 

Facility  Operator  Licensees  Record 
Files  (10  CFR  Part  55)— NRC. 

SYSTEM  LOCATION: 

For  power  reactors,  at  the  appropriate 
Regional  Office  at  the  address  listed  in 
Addendum  I,  Part  2;  for  nonpower  (test 
and  research)  reactor  facilities,  at  the 
Operator  Licensing  and  Human 
Performance  Section.  Equipment  and 
Human  Performance  Branch.  Division  of 
Inspection  Program  Management.  Office 
of  Nuclear  Reactor  Regulation.  NRC, 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland.  The  Operator 
Licensing  Tracking  System  (OLTS)  is 
located  at  NRC  Headquarters  and  is 
accessible  by  the  four  Regional  Offices. 
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CATEQORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  licensed  under  10  CFR 
part  55,  new  applicants  whose 
applications  are  being  processed,  and 
individuals  whose  licenses  have 
expired, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
pertaining  to  10  CFR  part  55  applicants 
for  a  license,  licensed  operators,  and 
individuals  who  previously  held 
licenses.  This  includes  applications  for 
a  license,  license  and  denial  letters,  and 
related  correspondence;  correspondence 
relating  to  actions  taken  against  a 
licensee;  10  CFR  part  50,74 
notifications;  certification  of  medical 
examination  and  related  medical 
information;  fitness  for  duty 
information;  examination  results  and 
other  docket  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2137  and  2201(i)  (1992). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDMO  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  determine  if  the  individual 
meets  the  requirements  of  10  CFR  part 
55  to  take  an  examination  or  to  be 
issued  an  operator's  license; 

b.  To  provide  researchers  with 
information  for  reports  and  statistical 
evaluations  related  to  selection, 
training,  and  examination  of  facility 
operators; 

c.  To  provide  for  examination  and 
testing  material  and  obtain  results  fi'om 
contractors; 

d.  To  provide  focility  management 
with  sufficient  information  to  enroll  the 
individuals  in  the  licensed  operator 
requalification  program;  and 

e.  For  any  of  the  routine  uses 
specified  in  paragraph  numbers  1,  2,  4, 
5,  and  6  of  the  Prefatory  Statement  of 
General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  logs,  paper  in 
file  folders,  and  computer  media. 

retrievabiuty: 

Records  are  accessed  by  name  and 
docket  number. 

safeguards: 

Maintained  in  locked  file  cabinets  or 
an  area  that  is  locked.  Computer  access 
requires  password.  Access  to  and  use  of 
these  records  are  limited  to  those 
persons  whose  official  duties  require 
such  access. 


RETENTION  AND  DISPOSAL: 

a.  Reactor  Operator  Licensees 
Records:  Inactive  case  files  (i.e.,  after 
latest  license  expiration/termination/ 
revocation,  application  denial  or 
withdrawal,  or  issuance  of  denial  letter), 
are  retired  after  3  years  to  the  Federal 
Records  Center,  and  destroyed  after  10 
years  in  accordance  with  NRCS  2-24.13. 

b.  Operator  Licensing  Tracking 
System:  Retained  as  long  as  system  is 
operational.  Destroyed  2  years  after 
system  terminates. 

system  MANAGER(S)  and  ADDRESS: 

Chief,  Operator  Licensing  and  Human 
Performance  Section,  Equipment  and 
Hvunan  Performance  Branch,  Division  of 
Inspection  Program  Management,  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  vkTite  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  the  individual  applying  for  a 
license,  the  Part  50  licensee,  a  licensed 
physician,  members  of  the  Operator 
Licensing  and  Human  Performance 
Section.  Equipment  and  Human 
Performance  Branch  or  Regional 
Operator  licensing  branches,  and  other 
NRC  and  contractor  personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-17 
SYSTEM  NAME: 

Occupational  Injuries  and  Illness 
Records— NRC. 

SYSTEM  LOCATION: 

Primary  system — For  Headquarters 
personnel,  Office  of  Human  Resources. 
NRC',  Two  White  Flint  North,  11545 
Rockville  Pike,  Rockville,  Maryland. 

For  Regional  personnel,  at  each  of  the 
Regional  Offices  listed  in  Addendum  I, 
Part  2. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees  who  report  an 
occupational  injury  or  illness. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
regarding  the  location  and  descriptions 
of  the  injury  or  illness,  treatment,  and 
disposition  as  well  as  copies  of 
Workman's  Compensation  claim  forms. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  7902.  as  amended  (2002);  29 
U.S.C.  657(c),  as  amended  (1998); 
Executive  Order  (E.O.)  12196,  February 
26.  1980;  E.O.  12223.  June  30.  1980; 
E.O.  12608,  September  9,  1987. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  By  the  Agency  Safety  and  Health 
Officer  and/or  the  Chief,  Human 
Resources  Services  and  Operations. 
Office  of  Human  Resources,  to  prepare 
periodic  statistical  reports  on 
employees'  health  and  injury  status  for 
transmission  to  and  review  by  the 
Department  of  Labor; 

b.  For  transmittal  to  the  Secretary  of 
Labor  or  an  authorized  representative 
under  duly  promulgated  regulations; 

c.  For  transmittal  to  the  Office  of 
Personnel  Management  and/or  Merit 
Systems  Protection  Board  as  required  to 
support  individual  claims;  and 

d.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
Cieneral  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders 
and  on  computer  media. 

retrievabiltty: 

Indexed  by  assigned  employee  case 
number  or  name  under  report  category. 

SAFEGUARDS: 

Maintained  in  locked  file  cabinet 
under  visual  control  of  HR  staff  Access 
to  and  use  of  these  records  are  limited 
to  those  persons  whose  official  duties 
require  such  access. 

RETENTION  AND  DISPOSAL: 

Employee  case  files  are  destroyed 
when  5  years  old  in  accordance  with 
GRS  1-34.  Computer  files  are  deleted 
after  the  expiration  of  the  retention 
period  authorized  for  the  disposable 
hard  copy  file  or  when  no  longer 
needed,  whichever  is  later. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Human  Resources, 
U.S.  Nuclear  Regulatorv  Commission, 
Washington.  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  wTite  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulator*'  Commission.  Washington. 
DC  20555-0001.  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure."' 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

NRC  Public  Health  Unit:  NRC 
Headquarters  and  Regional  Office  feeder 
reports'  and  forms  with  original 
information  largely  supplied  by 
employees  concerned,  supervisors, 
witnesses,  medical  personnel,  etc. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

NRC-18 

SYSTEM  NAME: 

Office  of  the  Inspector  General  (OIG) 
Investigative  Records — NRC. 

SYSTEM  LOCATION: 

Office  of  the  Inspector  General,  NRC. 
Two  White  Flint  North,  11545  Rockville 
Pike.  Rockville.  Maryland. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  entities  referred  to  in 
complaints  or  actual  investigative  cases, 
reports,  accompanying  documents,  and 
correspondence  prepared  by.  compiled 
by,  or  referred  to  the  OIG. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  comprises  four  parts:  (1) 
An  automated  Text  Management  System 
containing  reports  of  investigations  and 
inspections  closed  since  1989  and  brief 
descriptions  of  investigative  cases  open 
and  pending  in  the  OIG  since  1989  that 
have  not  yet  resulted,  but  will  result,  in 
investigative  or  inspection  reports;  (2) 
paper  files  of  all  OIG  and  predecessor 
Office  of  Inspector  and  Auditor  (OIA) 
reports,  correspondence,  cases,  matters, 
memoranda,  materials,  legal  papers, 
evidence,  exhibits,  data,  and  work 
papers  pertaining  to  all  closed  and 
pending  investigations  and  inspections. 
(3)  paper  index  card  files  of  OIG  and 


OIA  cases  closed  from  1970  through 
1989;  and  (4)  an  automated  Allegations 
Tracking  System  that  includes 
allegations  referred  to  the  OIG  after 
1985.  whether  or  not  the  allegation 
progressed  to  an  investigation  or 
inspection,  and  dates  that  the 
investigation  or  inspection,  if  any,  was 
opened  and  closed. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  App.  3  (2002);  42 
U.S.C.  2035(c),  2201(c)  (1992),  and 
5841(0(1986). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  OIG  may  disclose 
information  contained  in  a  record  in 
this  svstem  of  records  without  the 
consent  of  the  subject  individual  if  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  under  the  following  routine 
uses: 

a.  To  any  Federal,  State,  local,  tribal, 
or  foreign  agency,  or  other  public 
authority  responsible  for  enforcing, 
investigating,  or  prosecuting  violations 
of  administrative,  civil,  or  criminal  law 
or  regulation  if  that  information  is 
relevant  to  any  enforcement,  regulatory, 
investigative,  or  prosecutive 
responsibility  of  the  receiving  entity 
when  records  from  this  system  of 
records,  either  by  themselves  or  in 
combination  with  any  other 
information,  indicate  a  violation  or 
potential  violation  of  law,  whether 
administrative,  civil,  criminal,  or 
regulatory  in  nature. 

b.  To  public  or  private  sources  to  the 
extent  necessary  to  obtain  information 
from  those  sources  relevant  to  an  OIG 
investigation,  audit,  inspection,  or  other 
inquiry. 

c.  To  a  Federal.  State,  local,  tribal,  or 
foreign  agency,  or  a  public  authority  or 
professional  organization  if  necessary  to 
obtain  information  relevant  to  a 
decision  by  NRC  or  the  requesting 
organization  concerning  the  retention  of 
an  employee,  the  retention  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  or  retention  of  a  license, 
grant,  or  other  benefit,  or  other 
personnel  action  related  to  the  record 
subject. 

d.  To  a  court,  adjudicative  body 
before  which  NRC  is  authorized  to 
appear.  Federal  agency,  individual  or 
entity  designated  by  NRC  or  otherwise 
empowered  to  resolve  disputes,  counsel 
or  other  representative,  or  witness  or 
potential  witness  when  it  is  relevant 


and  necessary  to  the  litigation  if  any  of 
the  parties  listed  below  is  involved  in 
the  litigation  or  has  an  interest  in  the 
litigation: 

1 .  NRC.  or  any  component  of  NRC; 

2.  Any  employee  of  NRC  where  the 
NRC  or  the  Department  of  Justice  has 
agreed  to  represent  the  employee;  or 

3.  The  United  States,  where  NRC 
determines  that  the  litigation  is  likely  to 
affect  the  NRC  or  any  of  its  components. 

e.  To  a  private  firm  or  other  entity  that 
OIG  or  NRC  contemplates  it  will 
contract  or  has  contracted  for  the 
purpose  of  performing  any  functions  or 
analyses  that  facilitate  or  are  relevant  to 
an  investigation,  audit,  inspection, 
inquiry,  or  other  activity  related  to  this 
system  of  records.  The  contractor, 
private  firm,  or  entity  needing  access  to 
the  records  to  perform  the  activity  shall 
maintain  Privacy  Act  safeguards  with 
respect  to  information.  A  contractor, 
private  firm,  or  entity  operating  a 
system  of  records  under  5  U.S.C. 
552a(m)  shall  comply  with  the  Privacy 
Act. 

f.  To  another  agency  to  the  extent 
necessary  for  obtaining  its  advise  on  any 
matter  relevant  to  an  OIG  investigation, 
audit,  inspection,  or  other  inquiry 
related  to  the  responsibilities  of  the  OIG. 

g.  To  a  member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  his  or  her  inquiry  made  at  the  written 
request  of  the  subject  individual. 

h.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURE  PURSUANT  TO  5  U.S.C.  5S2A(BK12): 

Disclosure  of  information  to  a 
consumer  reporting  agency  is  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f) 
(1970))  or  the  Federal  Claims  Collection 
Act  of  1966,  as  amended  (31  U.S.C. 
3701(a)(3)  (1996)). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  contained  in  this  system 
is  stored  manually  on  index  cards,  in 
files,  and  in  various  ADP  storage  media. 

RETRIEV  ABILITY: 

Information  is  retrieved  from  the  Text 
Management  System  alphabetically  by 
the  name  of  an  individual,  by  case 
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number,  or  by  subject  matter. 
Information  in  the  paper  files  backing 
up  the  Text  Management  System  and 
older  cases  closed  by  1989  is  retrieved 
by  subject  matter  and/or  case  number, 
not  by  individual  identifier.  Information 
is  retrieved  from  index  card  files  for 
cases  closed  before  1989  by  the  name  or 
numerical  identifier  of  the  individual  or 
entity  under  investigation  or  by  subject 
matter.  Information  in  the  Allegations 
Tracking  System  is  retrieved  by 
allegation  number,  case  number,  or 
name. 

SAFEGUARDS: 

The  automated  Text  Management 
System  is  accessible  only  on  one 
terminal  in  the  OIG,  is  password 
protected,  and  is  accessible  only  to  OIG 
investigative  personnel.  Paper  files 
backing  up  the  Text  Management 
System  and  older  case  reports  and  work 
papers  are  maintained  in  approved 
security  containers  and  locked  filing 
cabinets  in  a  locked  room;  associated 
indices,  records,  diskettes,  tapes,  etc., 
are  stored  in  locked  metal  filing 
cabinets,  safes,  storage  rooms,  or  similar 
secure  facilities.  Index  card  files  for 
older  cases  (1970-1989)  are  imder 
visual  control  during  working  hours  and 
are  available  only  to  authorized 
investigative  personnel  who  have  a  need 
to  know  and  whose  duties  require 
access  to  the  information.  The 
Allegations  Tracking  System  is  double- 
password-protected  and  is  available  to 
only  two  OIG  investigative  employees 
on  only  one  terminal. 

RETENTION  AND  DtSPOSAL: 

a.  Investigative  Case  Files: 

1.  Files  containing  information  or 
allegations  that  are  of  an  investigative 
nature  but  do  not  relate  to  a  specific 
investigation — ^Destroy  when  5  years  old 
in  accordance  with  NARA  approved 
schedule  Nl-431-00-2,  Item  l.d. 

2.  All  other  investigative  files,  except 
those  that  are  unusually  significant — 
Place  in  inactive  file  when  case  is 
closed.  Cut  off  inactive  file  at  end  of 
fiscal  year.  Destroy  10  years  after  cutoff 
in  accordance  with  NARA  approved 
schedule  Nl-431-00-2,  Item  I.e. 

3.  Significant  cases  (those  that  result 
in  national  media  attention, 
congressional  investigation,  or 
substantive  changes  in  agency  policy  or 
procedures).  PERMANENT.  Cut  off 
closed  cases  aimually.  Transfer  to 
National  Archives  of  the  United  States 
20  years  after  cut  off  in  accordance  with 
NARA  approved  schedule  Nl-431-00- 
2,  Item  l.b. 

b.  Index/Indices.  Destroy  or  delete 
with  the  related  records  or  sooner  if  no 
longer  needed. 


c.  Text  Management  System.  Delete 
after  10  years  or  when  no  longer  needed, 
whichever  is  later. 

d.  Allegation  Tracking  System. 
Destroy  when  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Inspector  General,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

NO'nRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Coiiunission.  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Information  classified  under  Executive 
Order  12958  will  not  be  disclosed. 
Information  received  in  confidence  will 
be  maintained  under  the  Inspector 
General  Act,  5  U.S.C.  app.  3,  and  the 
Commission's  Policy  Statement  on 
Confidentiality,  Management  Directive 
8.8,  "Management  of  Allegations." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  of 
records  is  obtained  from  sources 
including,  but  not  limited  to,  the 
individual  record  subject;  NRC  officials 
and  employees;  employees  of  Federal, 
State,  local,  and  foreign  agencies;  and 
other  persons. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Under  5  U.S.C.  552a(j)(2),  the 
Commission  has  exempted  this  system 
of  records  from  subsections  (c)(3)  and 
(4),  (d)(l)-(4),  (e)(l)-(3),  (5),  and  (8).  and 
(g)  of  the  Act.  This  exemption  applies  to 
information  in  the  system  that  relates  to 
criminal  law  enforcement  and  meets  the 
criteria  of  the  (j){2)  exemption.  Under  5 
U.S.C.  552a(k)(l),  (k)(2),  (k)(5),  and 
(k){6),  the  Commission  has  exempted 
portions  of  this  system  of  records  from 
5  U.S.C.  552a(c)(3),  (d),  (e)(1),  (e)(4)(G), 
(H),  and  (I),  and  (f).  The  exemption  rule 
is  contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

NRC-19 

SYSTEM  NAME: 

Official  Personnel  Training  Records 
Files— NRC, 


SYSTEM  LOCATION: 

Primary  system — Office  of  Human 
Resource's,  NRC,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I.  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for  or 
were  selected  for  either  NRC  or  other 
Goverrmient/non-Government  training 
courses  or  programs 

CATEGORIES  OF  RECOR   S  IN  THE  SYSTEM: 

These  records  cc  itain  information 
relating  to  an  indi\  idual's  educational 
background  and  training  courses 
including  training  requests  and 
authorizations,  evaluations,  and 
supporting  documentation,  and  other 
related  personnel  information, 
including  but  not  limited  to. 
individual's  name,  address,  telephone 
number,  position  title,  organization,  and 
grade. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3396  (1991);  5  U.S.C.  4103 
(2002);  Executive  Order  (E.O.)  9397, 
November  22,  1943;  E.O.  11348,  April 
20,  1967,  as  amended  by  E.O.  12107. 
December  28,  1978. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be: 

a.  Extracted  from  the  records  and 
made  available  to  the  Office  of 
Personnel  Management;  other  Federal. 
State,  and  local  Government  agencies; 
Euid  educational  institutions  for  use  in 
training  programs  related  to  NRC 
employees;  and 

b.  Disclosed  for  the  routine  uses 
specified  in  paragraph  numbers  5  and  6 
of  the  Prefatory  Statement  of  General 
Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in  file 
folders.  Computerized  training  data  is 
maintciined  in  the  Human  Resources 
Management  System  (HRMS)  Training 
Module. 

RETRIEV  ABILTTY: 

Information  is  accessed  by  name,  user 
identification  number,  course  number, 
or  course  session  number. 

SAFEGUARDS: 

Electronic  records  are  maintained  in  a 
password-protected  computer  system. 
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HRMS  Training  Module.  Paper  is 
maintained  in  lockable  file  cabinets  and 
file  rooms.  Access  to  and  use  of  ttiese 
records  is  limited  to  those  persons 
whose  official  duties  require  such 
access. 

RETENTION  AND  DtSPOSAL: 

Paper  forms  are  retained  for  5  years, 
then  destroyed  by  shredding  in 
accordance  with  GRS  1-29. b 
Information  in  the  HRMS  Training 
module  is  maintained  until  no  longer 
needed  for  statistical  and  historical 
reference. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director  for  Training  and 
Development.  Office  of  Human 
Resources.  U.S.  Nuclear  Regulatorv 
Commission.  Washington.  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacv  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  and  comply  with  the 
procedures  contained  in  NRCs  Privacv 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "N'otificatinn  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  bv  the 
individual  to  whom  it  applies,  the 
employee's  supervisor,  and  training 
groups,  agencies,  or  educational 
institutions  and  learning  activities. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-20 


SYSTEM  NAME: 

Official  Travel  Records- 


-NRC. 


SYSTEM  LOCATION: 

Primary  system — Division  of 
Accounting  and  Finance,  Office  of  the 
Chief  Financial  Officer.  NRC.  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  NRC  employees, 
prospective  NRC  employees. 


consultants,  and  invitational  travelers 
for  NRC  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  Request  and 
Authorization  for  Official  Travel,  Travel 
Vouchers,  and  related  documentation, 
which  includes,  but  is  not  limited  to,  an 
individual's  name  and  social  security 
number 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  5701  (2002):  31  U.S,C.  716, 
1104. 1108,  3511,  3512,  3701.  3711. 
3717,  3718  (1982-2002):  Federal  Travel 
Regulations,  41  CFR  parts  301-304; 
Federal  Property  Management 
Regulations,  4rCFR  Part  101-41: 
Executive  Order  9397,  November  22, 
1943. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Inform.ation  in  these  records  may  be 
used: 

a.  For  transmittal  to  the  U.S.  Treasury 
for  payment; 

b.  For  transmittal  to  the  Department  of 
State  or  an  embassy  for  passports  or 
visas;  and 

c.  For  anv  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
tieneral  Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURE  PURSUANT  TO  5  U.S.C.  552A(B)(12): 

Disclosures  of  information  to  a 
consumer  reporting  agency  are  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f) 
(1970))  or  the  Federal  Claims  Collection 
Act  of  1966,  as  amended  (31  U.S.C. 
3701(a)(3)  (1996)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  paper  in  file  folders, 
on  computer  media,  and  on  magnetic 
tape. 

RETRIEVABILrrV: 

Records  are  accessed  by  name,  social 
security  number,  authorization  number. 
and  voucher  payment  schedule  number. 

SAFEGUARDS: 

Maintained  in  key  locked  file  cabinets 
in  same  room  as  users  and  in  conserver 
files  in  a  passcode  locked  room. 
Passports  and  visas  are  maintained  in 
alarmed  cashiers  office.  For  electronic 
records,  an  identification  number,  a 
password,  and  assigned  access  to 


specific  programs  are  required  in  order 
to  retrieve  information, 

RETENTION  AND  DISPOSAL: 

Paper  records  are  retained  for  6  years 
and  3  months  after  period  covered  by 
account,  then  destroyed  through  regular 
trash  disposal  system  in  accordance 
with  GRS  9-1. a.  Electronic  records  are 
deleted  after  the  expiration  of  the 
retention  period  authorized  for  the 
disposable  hard  copy  file  or  when  no 
longer  needed,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Travel  and  Accounts  Payable 
Branch.  Division  of  Accounting  and 
Finance.  Office  of  the  Chief  Financial 
Officer,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacv  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555^001,  and  comply  with  the 
procedures  contained  in  NRCs  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure," 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual,  the  organizational 
component  approving  the  travel,  outside 
transportation  agents,  and  Federal 
Register  for  per  diem  rates. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

NRC-21 

SYSTEM  NAME: 

Payroll  Accounting  Records — NRC. 

SYSTEM  LOCATION: 

Primary  system — Division  of 
Accounting  and  Finance,  Office  of  the 
Chief  Financial  Officer,  NRC,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  NRC  employees, 
special  Government  Employees,  and 
consultants. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Pay,  leave,  allowance  histories,  and 
labor  activities,  which  includes,  but  is 
not  limited  to,  an  individual's  name  and 
social  security  number. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Pub.  L.  104-193,  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996;  5  U.S.C. 
6334  (1988);  31  U.S.C.  716, 1104,  1108, 
1114, 3325, 3511, 3512, 3701,  3711, 
3717,  3718  (1982-2002);  Executive 
Order  9397,  November  22, 1943. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  imder  subsection  (b)  of  the 
Privacy  Act,  the  NRC  may  disclose 
information  contained  in  this  system  of 
records  without  the  consent  of  the 
subject  individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  under  the 
following  routine  uses: 

a.  For  transmittal  of  data  to  U.S. 
Treasury  to  effect  issuance  of  paychecks 
to  employees  and  consultants  and 
distribution  of  pay  according  to 
employee  directions  for  savings  bonds,' 
allotments,  financial  institutions,  and 
other  authorized  purposes  including  the 
withholding  and  reporting  of  Thrift 
Savings  Plan  deductions  to  the 
Department  of  Agriculture's  National 
Finance  Center; 

b.  For  reporting  tax  withholding  to 
'  Internal  Revenue  Service  and 

appropriate  State  and  local  taxing 
authorities; 

c.  For  FICA  deductions  to  the  Social 
Security  Administration; 

d.  For  dues  deductions  to  labor 
unions; 

e.  For  withholding  for  health 
insurance  to  the  insurance  carriers  and 
the  Office  of  Persormel  Management; 

f.  For  charity  contribution  deductions 
to  agents  of  charitable  institutions; 

g.  For  annual  W-2  statements  to 
taxing  authorities  and  the  individual; 

h.  For  transmittal  to  the  Office  of 
Management  and  Budget  for  financial 
reporting; 

i.  For  withholding  and  reporting  of 
retirement,  re-employed  annuitants,  and 
life  insurance  information  to  the  Office 
of  Personnel  Management; 

j.  For  transmittal  of  information  to 
State  agencies  for  unemployment 
purposes; 

k.  For  transmittal  to  the  Office  of 
Child  Support  Enforcement, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  Federal  Parent  Locator 
System  and  Federal  Tax  Offset  System 


for  use  in  locating  individuals  and 
identifying  their  income  sources  to 
establish  paternity,  establish  and  modify 
orders  of  support,  and  for  enforcement 
action; 

1.  For  transmittal  to  the  Office  of  Child 
Support  Enforcement  for  release  to  the 
Social  Security  Administration  for 
verifying  social  security  numbers  in 
connection  with  the  operation  of  the 
Federal  Parent  Locator  System  by  the 
Office  of  Child  Support  Enforcement; 

m.  For  transmittal  to  the  Office  of 
Child  Support  Enforcement  for  release 
to  the  Department  of  Treasury  for 
purpose  of  administering  the  Earned 
Income  Tax  Credit  Program  (Section  32, 
Internal  Revenue  Code  of  1986)  and 
verifying  a  claim  with  respect  to 
employment  in  a  tax  return; 

n.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906;  and 

o.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

DISCLOSURE  PURSUANT  TO  5  U.S.C.  S52A(BK12): 

Disclosures  of  information  to  a 
consvuner  reporting  agency  are  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f) 
(1970))  or  the  Federal  Claims  Collection 
Act  of  1966.  as  amended  (31  U.S.C. 
3701(a)(3)  (1996)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  maintained  in 
computerized  form,  on  microfiche,  and 
in  paper  copy.  Computerized  form 
includes  information  stored  in  memory', 
on  disk  and  magnetic  tape,  and  on 
computer  printouts. 

RETRIEVABILmr: 

Information  is  accessed  by  employee 
identification  number,  name  and  social 
security  number. 

safeguards: 

Records  in  the  primary  system  of 
records  are  maintained  in  buildings 
where  access  is  controlled  by  a  security 
guard  force.  File  folders,  microfiche, 
tapes,  and  disks,  including  backup  data, 
are  maintained  in  secured  locked  rooms 
and  file  cabinets  after  working  hours. 
All  records  are  in  areas  where  access  is 


controlled  by  keycard  and  is  limited  to 
NRC  and  contractor  personnel  and  to 
others  who  need  the  information  to 
perform  their  official  duties.  Access  to 
computerized  records  requires  use  of 
proper  passwords  and  user 
identification  codes 

RETENTION  AND  DISPOSAL: 

a.  Individual  employee  pay  record  for 
each  employee  and  consultant 
maintained  in  the  electronic  Human 
Resources  Management  System  (HRMS) 
Time  and  Labor/Payroll  modules  is 
updated  in  accordance  with  GRS  2-1  a. 

b.  Individual  employee  pay  records 
containing  pay  data  on  each  employee 
and  consultant  maintained  in  the 
Annual  and  Quarterly  Employee  History 
Records  on  microfiche  are  transferred  to 
the  National  Persormel  Records  Center 
and  destroyed  when  56  years  old  in 
accordance  with  GRS  2-1  .b. 

c.  Copies  of  non-current  payroll  data 
maintained  on  microfiche  are  destroyed 
15  years  after  close  of  pay  year  in  which 
generated  in  accordance  with  GRS  2-2. 

d.  Employee  and  Consultant  Payroll 
Records: 

1.  U.S.  savings  bond  authorizations 
are  destroyed  when  superseded  or  after 
separation  of  employee  in  accordance 
with  GRS  2-14.a. 

2.  Combined  Federal  Campaign 
allotment  authorizations  are  destroyed 
after  Goverimient  Accounting  Office 
(GAO)  audit  or  when  3  years  old. 
whichever  is  sooner,  in  accordance  with 
GRS  2-15.a. 

3.  Union  dues  and  savings  allotment 
authorizations  are  destroyed  after  GAO 
audit  or  when  3  years  old.  whichever  is 
sooner,  in  accordance  with  GRS  2-1 5. b. 

4.  Payroll  Change  Files  consisting  of 
records  used  to  change  or  correct  an 
individual's  pay  transaction  are 
destroyed  after  GAO  audit  or  when  3 
years  old,  whichever  is  sooner,  in 
accordance  with  GRS  2-23. a. 

5.  Tax  Files  consisting  of  State  and 
Federal  withholding  tax  exemption 
certificates,  such  as  Internal  Revenue 
Service  (IRS)  Form  W-4  and  the 
equivalent  State  form  are  destroyed  4 
years  after  the  form  is  superseded  or 
obsolete  or  upon  separation  of  employee 
in  accordance  with  GRS  2-1 3. a. 

6.  Agency  copy  of  employee  wages 
£md  tax  statements,  such  as  IRS  Form 
W-2  and  State  equivalents,  are 
destroyed  when  4  years  old  in 
accordance  with  GRS  2-1 3. b. 

7.  Leave  record  prepared  upon 
transfer  or  separation  of  employee 
maintained  in  the  Payroll  office  is 
destroyed  when  3  years  old  in 
accordance  with  GRS  2-9. b. 

e.  Time  and  attendance  source  records 
maintained  by  Time  and  Attendance 
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clerks  and  certifying  officials  are 
destroyed  after  GAO  audit  (jr  when  6 
years  old.  whichever  is  sooner,  in 
accordance  with  GRS  2-7. 

f.  Electronic  time  and  attendance 
input  records  maintained  in  the  HRMS 
Time  and  Labor/Payroll  modules  are 
destroyed  after  GAO  audit  or  when  6 
years  old.  whichever  is  sooner,  in 
accordance  with  GRS  2-8. 

g.  Payroll  system  reports  providing 
fiscal  information  on  agency  payroll 
consisting  of  hardcopy  and  microfiche 
reports  generated  by  the  HRMS  Time 
and  Labor/Payroll  modules  are 
destroyed  when  3  years  old.  excluding 
the  long-term  Employee  History 
Reports,  in  accordance  with  GRS  2-22. c. 

h,  Payroll  system  reports  serving  as 
error  reports,  ticklers,  system  operation 
reports  are  destroyed  when  related 
actions  are  completed  or  when  no 
longer  needed,  not  to  exceed  2  years,  in 
accordance  with  GRS  2-22  a. 

i.  Official  notice  of  levy  or 
garnishment  (IRS  Form  668A  or 
equivalent),  change  slip,  work  papers, 
correspondence,  release  and  other 
forms,  and  other  records  relating  to 
charge  against  retirement  funds  or 
attachment  of  salarv'  for  payment  of  back 
income  taxes  or  other  debts  of  Federal 
employees  are  destroyed  3  years  after 
garnishment  is  terminated  in 
accordance  with  GRS  2-18. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Payroll  and  Labor  Reporting 
Branch,  Division  of  Accounting  and 
Finance,  Office  of  the  Chief  Financial 
Officer.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  IX;  20555- 
0001 

NOTIFICA'nON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure" 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure". 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  sources,  including  but 
not  limited  to  the  individual  to  whom 
it  pertains,  the  Office  of  Human 
Resources  and  other  NRC  officials,  and 
other  agencies  and  entities. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-22 

SYSTEM  NAME: 

Persormel  Performance  Appraisals — 
NRC. 

SYSTEM  LOCATION: 

Primary  system — Part  A:  For 
Headquarters  personnel.  Office  of 
Human  Resources,  NRC,  11545  and 
11555  Rocky ille  Pike.  Rockville. 
Maryland.  For  Regional  personnel,  at 
Regional  Offices  1-IV  listed  in 
.\ddendum  I,  Part  2. 

Part  B:  Office  of  Human  Resources. 
NRC,  11545  and  11555  Rockville  Pike, 
Rockville,  Maryland. 

Duplicate  system — Duplicate  systems 
exist  in  whole  or  in  part  at  the  locations 
listed  in  Addendum  1,  except  for  Part  B, 
which  is  stored  only  at  Headquarters. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees  other  than  contractor 
employees.  Commissioners,  or 
temporary  personnel  employed  for  less 
than  1  year. 

Part  A:  Senior  Level  System 
employees,  GG-1  through  GG-15 
employees,  hourly  wage  employees,  and 
administratively  determined  rate 
employees. 

Part  B:  Senior  Executive  Service  and 
equivalent  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
performance  appraisals,  including 
elements  and  standards,  and  other 
related  records. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  4301,  et  seq.  (2002);  5  U.S.C. 
4311  et  seq  (1978):  42  U.S.C.  2201(d) 
(1992).  5841  (1986);  and  5  CFR 
293.404(a)  (2000). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act.  the  NRC  may  disclose 
information  contained  in  this  system  of 
ret:ords  without  the  consent  of  the 
subject  individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  under  the 
following  routine  uses: 

a.  By  agency  management  and  the 
Office  of  Human  Resources  for 
personnel  functions;  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  maintained  in 
computerized  form  and  in  paper  copy  in 
locking  file  cabinets.  Computerized 
form  includes  information  stored  in 
memory,  on  disk  and  magnetic  tape,  and 
on  computer  printouts.  Summary 
ratings  are  stored  in  a  computer  system 
protected  by  password  and  user 
identification  codes. 

retrievabiuty: 

Records  are  accessed  by  name. 
Computer  records  are  accessed  by  name 
and  social  security  number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
where  access  is  controlled  by  keycard 
and  is  limited  to  NRC  and  contractor 
personnel  and  to  others  who  need  the 
information  to  perform  their  official 
duties.  Access  to  the  two  Headquarters 
buildings  in  Rockville,  Maryland,  is 
controlled  by  a  security  guard  force. 
Paper  records  are  maintained  in  folders 
in  locking  file  cabinets.  Access  to 
computerized  records  requires  use  of 
proper  passwords  and  user 
identification  codes. 

RETENTION  AND  DISPOSAL: 

Part  A:  Records  are  normally  retained 
for  4  years,  then  destroyed  by 
incineration  in  accordance  with  GRS  1- 
23.a(4).  If  an  employee  separates,  the 
records  are  forwarded  to  the  next 
Government  agency  employer  or  to  the 
National  Personnel  Records  Center  in 
accordance  with  GRS  l-23.a{3)(a). 

Part  B:  Retained  for  5  years,  or  until 
the  fifth  annual  appraisal  is  completed, 
whichever  is  later,  then  destroyed  by 
incineration  in  accordance  with  GRS  1- 
23.b(3).  If  the  employee  separates,  the 
records  are  forwarded  to  the  next 
Government  agency  employer  or  to  the 
National  Persormel  Records  Center  in 
accordance  with  GRS  l-23.b(2)(a). 

Electronic  records:  Deleted  after  the 
expiration  of  the  retention  period 
authorized  for  the  disposable  hard  copy 
file  or  when  no  longer  needed, 
whichever  is  later  in  accordance  with 
GRS  20-3.a. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Human  Resources  Services  and 
Operations,  Office  of  Human  Resources. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001.  For 
Regional  personnel,  at  Regional  Offices 
I-IV  hsted  in  Addendum  I.  Part  2. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
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information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Seime  as  "Notification  procedure". 

CONTESTING  RECORD  PROCEDURE: 

I         Same  as  "Notification  procedure". 

RECORD  SOURCE  CATEGORIES: 

Part  A:  Individual  to  whom  record 
pertains  and  employee's  supervisors. 

Part  B:  Individual  to  whom  record 
pertains  and  employee's  supervisors 
and  any  documents  and  sources  used  to 
develop  critical  elements  and 
performance  standards  for  that  Senior 
Executive  Service  position. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(l)  and 
(k){5),  the  Conunission  has  exempted 
portions  of  this  system  of  records  from 
5  U.S.C.  552a(c)(3),  (d).  (e)(1),  (e)(4)(G). 
(H),  and  (I),  and  (f).  The  exemption  rule 
is  contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

NRC-23 

SYSTEM  NAME: 

Office  of  Investigations  Indices,  Files, 
and  Associated  Records — NRC. 

SYSTEM  LOCATION: 

Primary  system — Office  of 
Investigations,  NRC,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  entities  referred  to  in 
potential  or  actual  cases  and  matters  of 
concern  to  the  Office  of  Investigations 
and  correspondence  on  subjects 
directed  or  referred  to  the  Office  of 
Investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

I  The  system  consists  of  alphabetical 

and  numerical  index  files  bearing 
individual  names  and  identifiers,  and  a 
numerical  index  of  case  numbers.  These 
indices  provide  access  to  associated 
records  that  are  arranged  by  subject 
matter,  tide,  or  identifying  number{s)  or 
letter(s).  The  system  incorporates  the 
records  of  all  Office  of  Investigations 
correspondence,  cases,  memoranda, 


materials  including,  but  not  limited  to, 
investigative  reports,  confidential 
source  information,  correspondence  to 
and  from  the  Office  of  Investigations, 
memoranda,  fiscal  data,  legal  papers, 
evidence,  exhibits,  technical  data, 
investigative  data,  work  papers,  and 
management  information  data. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2035(c),  2201(c)  (1992).  and 
5841(f)  (1986). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  A  record  in  the  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Federal,  State,  local,  or  foreign  agency 
or  to  an  individual  or  organization  if  the 
disclosure  is  reasonably  necessary  to 
elicit  information  or  to  obtain  the 
cooperation  of  a  witness  or  an 
informant. 

b.  A  record  in  the  system  of  records 
relating  to  a  case  or  matter  falling  within 
the  purview  of  the  Office  of 
Investigations  may  be  disclosed  as 
routine  use  to  the  referring  agency, 
group,  organization,  or  individual. 

c.  A  record  in  the  system  of  records 
relating  to  an  individual  held  in  custody 
pending  arraignment,  trial,  or  sentence, 
or  after  conviction,  may  be  disclosed  as 
a  routine  use  to  a  Federal,  State,  local, 
or  foreign  prison,  probation,  parole,  or 
pardon  authority,  to  any  agency  or 
individual  concerned  with  the 
maintenance,  transportation,  or  release 
of  such  an  individual. 

d.  A  record  in  the  system  of  records 
relating  to  a  case  or  matter  may  be 
disclosed  as  a  routine  use  to  a  foreign 
country  under  an  international  treaty  or 
agreement. 

e.  A  record  in  the  system  of  records 
may  be  disclosed  as  a  routine  use  to  a 
Federal.  State,  local,  or  foreign  law 
enforcement  agency  to  assist  in  the 
general  crime  prevention  and  detection 
efforts  of  the  recipient  agency  or  to 
provide  investigative  leads  to  the 
agency. 

f.  A  record  in  the  system  of  records 
may  be  disclosed  for  any  of  the  routine 
uses  specified  in  the  Prefatory 
Statement  of  General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Information  contained  in  this  system 
is  manually  stored  on  index  cards,  in 
files,  and  in  various  ADP  storage  media. 

RETRIEVABILmr: 

Information  is  retrieved  from  indices 
by  the  name  or  identifier  of  the 
individual  or  entity,  and  from  the  files 


by  number(s)  and/or  letter(s)  assigned 
and  appearing  in  the  indices. 

SAFEGUARDS: 

The  index  is  maintained  in  approved 
security  containers  and  locking  filing 
cabinets;  and  the  indices,  associated 
records,  disks,  tapes,  etc.,  are  located  in 
locking  metal  filing  cabinets,  safes, 
storage  rooms,  or  similar  secure 
facilities.  All  records  are  under  visual 
control  during  duty  hours  and  are 
available  only  to  authorized  personnel 
who  have  a  need  to  know  and  whose 
duties  require  access  to  the  information. 

RETENTION  AND  OISPOSA 

a.  Investigation  Case  Files: 

1.  Significant  headquarters  official 
case  files  (received  media  attention, 
were  of  significant  interest  to  Congress, 
involved  extensive  litigation,  etc.)  are 
retained  by  the  Government 
permanently  in  accordance  with  NRCS 
2-1 7. 2. a.  Hold  in  office  for  2  years  after 
closing,  then  retire  to  the  Office  of  the 
Chief  Information  Officer.  Transfer 
closed  case  files  in  20 — year  blocks  to 
the  National  Archives. 

2.  Other  headquarters  official  case 
files — Hold  in  office  2  years  after 
closing,  then  retire  to  the  Office  of  the 
Chief  Information  Officer.  Destroy  20 
years  after  cases  are  closed  in 
accordance  with  NRCS  2-1 7. 2. b. 

3.  Regional  office  or  investigator 
working  files — Retained  in  regional  files 
for  6  months.  At  the  end  6  months,  they 
are  forwarded  to  headquarters  and 
combined  with  the  headquarters  files  in 
accordance  with  NRCS  2-1 7. 2. c. 

b.  Index/Indices — Destroy  or  delete 
with  related  records  or  sooner  if  no 
longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Investigations.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulator)-  Commission.  Washington. 
DC  20555-0001.  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORDS  ACCESS  PROCEDURES: 

Same  as  "Notification  procedure." 
Information  classified  under  Executive 
Order  12958  will  not  be  disclosed. 
Information  received  in  confidence  will 
be  maintained  under  the  Commission's 
Policy  Statement  on  Confidentiality, 
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Management  Directive  8.8, 
"Management  of  Allegations"  Iformerly 
NRC  Manual  Chapter  0517).  and  the 
procedures  covering  confidentiality  in 
Chapter  7  of  the  Office  of  Investigations 
Procedures  Manual  and  will  not  be 
disclosed  to  the  extent  that  disclosure 
would  reveal  a  confidential  source. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  of 
records  is  obtained  from  sources 
including,  but  not  limited  to.  NRC 
officials  and  employees;  Federal,  State, 
local,  and  foreign  agencies:  and  other 
persons. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(l).  (k)(2), 
and  (k)(6),  tho  Commission  has 
exempted  portions  of  this  svstem  of 
records  from  5  L'  S.C.  552d(r)(:i).  (dj. 
(e)(1),  (e)(4)(G).  (H).  and  (I),  and  (fl.  Tl  ■ 
exemption  rule  is  contained  in  10  CFR 
9.95  of  the  NRC  regulatums. 

NRC-24 

SYSTEM  NAME: 

Property  and  Supply  System 
(PASS)— NRC. 

SYSTEM  LOCATION: 

Primary  svstem — Prnpertv  and 
Acquisiticm  Oversight  Branch.  Division 
of  Contracts.  Office  of  Administration, 
NRC,  Two  White  Flint  North,  11545 
Rockville  Pike,  Rockville,  Maryland; 

Duplicate  system — Duplicate  systtMn> 
may  exist,  in  whole  or  in  part,  <it 
locations  listed  in  Addendum  1.  Part.s  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees  and  contractors  who 
have  custody  of  Government  property. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

PASS  contains  records  of  NRC 

sensitive  and  iionsensifive  equipment, 
which  includes  but  is  not  limited  to. 
acquisition  and  depreciated  costs,  dati' 
of  acquisition,  item  description, 
manufacturer,  model  number,  serial 
number,  stock  number,  tag  number, 
property  custodians,  user  id,  office 
affiliation,  office  location,  and  furniture 
and  supply  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

40  U.S.C.  483(b),  (c)  (19H1)  and  4871a) 
(1994);  Executive  Order  9J97,  November 
22.  1943. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  maintain  an  inventory  and 
accountability  of  Government  property; 

b.  To  provide  information  for 
clearances  of  employees  who  separate 
from  the  NRC;  and 

c.  For  any  of  the  routine  uses 
specified  in  paragraph  numbers  1,  3.  5, 
and  6  of  the  Prefatory  Statement  of 
General  Routine  Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  automated  system  with 
histf)ry  files. 

RETRIEVABILrnr: 

Accessed  by  NRC  tag  number,  user  id, 
organization,  office  location  and  stock 
number. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Electronic 
r*K:ords  are  password  protected. 

RETENTION  AND  DISPOSAL: 

The  hardcopv  records  are  retained  for 
up  to  3  years  after  an  individual's 
responsibility  for  the  assigned 
(■(luipment  terminates;  then  they  are 
destroyed  by  shredding  or  in  the  regular 
trash  disposal  system  in  accordance 
with  GRS  8-3.  The  major  automated 
rec:ords  are  destroyed  when  no  longer 
needed,  or  at  the  same  time  as  the 
hardcopv  records,  whichever  is  later. 
Minor  automated  tracking  systems  are 
destroyed  when  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Property  and  Acquisition 
Oversight  Branch.  Division  of  Contracts. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001; 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  svstem  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  (iommission,  Washington, 
DC  20555-0001 ,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 


CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by  property  custodians,  contract 
specialists,  and  purchase  card  holders 
and/or  other  individuals  buying 
equipment  or  supplies  on  behalf  of  the 
NRC. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-25 
SYSTEM  NAME: 

Oral  History  Program — NRC. 

SYSTEM  LOCATION: 

Office  of  the  Secretary.  NRC,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees,  former  employees, 
and  other  individuals  who  volunteer  to 
be  interviewed  for  the  purpose  of 
providing  information  for  a  history  of 
the  nuclear  regulatory  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  consist  of  interviews  on 
magnetic  tape  and  transcribed  scripts  of 
the  interviews. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2161(b)  (1992). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  For  incorporation  in  publications 
on  the  history  of  the  nuclear  regulatory 
program;  and 

b.  To  provide  information  to 
historians  and  other  researchers. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  magnetic  tape  and 
transcripts. 

RETRIEV  ability: 

Information  is  accessed  by  the  name 
i)f  the  interviewee. 

SAFEGUARDS: 

Maintained  in  locked  file  room. 
Access  to  and  use  of  these  records  are 
limited  to  those  authorized  by  the 
Historian  or  a  designee. 

RETENTION  AND  DISPOSAL: 

Transcripts  are  retained  permanently 
in  accordance  with  NRCS  1-2. 2. a.  Tapes 


Federal  Register / Vol.  67,  No.  199 /Tuesday,  October  15.  2002 /Notices 


63793 


are  retained  until  no  longer  needed  then 
erased  and  reused. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

NRC  Historian,  Office  of  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  interviews  granted  on 
a  voluntary  basis  to  the  Historian  and 
his  or  her  staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 
None, 

NRC-26 

SYSTEM  NAME: 

Full  Share  Program  Records— NRC. 

SYSTEM  LOCATION: 

Office  of  Administration, 
Administrative  Services  Center,  NRC, 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  Federal  Government  employees 
who  apply  for  subsidized  mass  transit 
costs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  consist  of  an  individual's 
application  to  participate  in  the  program 
which  includes,  but  is  not  limited  to, 
the  applicant's  name,  home  address, 
office  telephone  number,  social  security 
number,  and  information  regarding 
employee's  commuting  schedule  and 
mass  transit  system(s)  used. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
26  U.S.C.  132  (2001);  31  U.S.C,  3511 
(1982);  41  CFR  101-201. 104-3(a)  (2001); 
Executive  Order  (E.O.)  9397,  November 
22, 1943;  E.O.  13150,  Federal  Workforce 
Transportation;  Qualified 
Transportation  Fringe  Benefits,  66  FR 


2241  (2001);  NRC  Management  Directive 
3.53,  Records  Management. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  provide  statistical  reports  to  the 
city,  county.  State,  and  Federal 
Government  agencies; 

b.  To  provide  the  basis  for  program 
approval  and  issue  monthly  subsides; 
and 

c.  For  the  routine  uses  specified  in 
paragraph  numbers  1,  4,  5.  and  6  in  the 
Prefatory  Statement  of  General  Routine 
Uses. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Maintained  on  paper  in  file  folders 
and  on  computer  media. 

RETRIEV  ABILFTY: 

Accessed  by  scanned  NRC  badge  and 
name.  Access  by  social  security  number 
when  an  individuals  photo 
identification  badge  is  scanned  to  record 
receipt  of  their  metro  check. 

SAFEGUARDS: 

Paper  records  and  backup  disks  are 
maintained  in  locked  file  cabinets  under 
visual  control  of  the  Administrative 
Services  Center.  Computer  files  are 
maintained  on  a  hard  drive,  access  to 
which  is  password  protected.  Access  to 
and  use  of  these  records  are  limited  to 
those  persons  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  when  3  years 
old  in  accordance  with  GRS  9-7.  Paper 
copies  are  destroyed  by  shredding. 
Computer  files  are  destroyed  by  deleting 
the  record  from  the  file. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Administrative  Services  Center, 
Division  of  Administrative  Services, 
Office  of  Administration,  U,S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9, 


RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure  ' 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  C.^TEGORIES: 
NRC  employees. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-27 
SYSTEM  NAME: 

Radiation  Exposure  Information  and 
Reports  System  (REIRS)  Files— NRC. 

SYSTEM  LOCATION: 

Primary  system — Science 
Applications  Interr     ional  Corporation 
(SAIC),  301  Labor      ry  Road.  Oak  Ridge. 
Tennessee  37830 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  1.  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  monitored  for  radiation 
exposure  while  en  ployed  by  or  visiting 
or  temporarily  assigned  to  certain  NRC- 
licensed  facilities;  individuals  who  are 
exposed  to  radiation  or  radioactive 
materials  in  incidents  required  to  be 
reported  under  10  CFR  20.2201-20.2204 
and  20.2206  by  all  NRC  licensees: 
individuals  who  may  have  been 
exposed  to  radiation  or  radioactive 
materials  offsite  from  a  facility,  plant 
installation,  or  other  place  of  use  of 
licensed  materials,  or  in  unrestricted 
areas,  as  a  result  of  an  incident 
involving  byproduct,  source,  or  special 
nuclear  material. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
relating  to  an  individual's  name,  sex, 
social  security  number,  birth  date, 
period  of  employment,  place  and  period 
date  of  exposure;  name  and  license 
number  of  individual's  employer;  name 
and  number  of  licensee  reporting  the 
information;  radiation  doses  or 
estimates  of  exposure  received  during 
this.period,  type  of  radiation,  part(s)  or 
organ(s)  exposed,  and  nuclide(s) 
involved. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2073,  2093,  2095,  2111, 
2133,  2134,  and  2201(o)  (1992);  10  CFR 
20.2106.  20.2201-20.2204.  and  20.2206 
(2002);  Executive  Order  9397.  November 
22,  1943. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SVSTEM,  MCLUOtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  provide  data  to  other  Federal 
and  State  agencies  involved  in 
monitoring  and/or  evaluating  radiation 
exposure  received  by  individuals  as 
enumerated  in  the  paragraph 
■Categories  of  individuals  covered  by 
the  system"; 

b.  To  return  data  provided  by  licensee 
upon  request;  and 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POUaES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DtSPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  computerized  and 
maintained  in  a  centralized  database 
management  system.  Backup  tapes  of 
the  database  are  generated  and 
maintained  at  a  secure,  off  site  location 
for  disaster  recovery  purposes.  During 
the  processing  and  data  entry,  paper 
records  are  temporarily  stored  in 
designated  business  offices  that  are 
locked  when  not  in  use  and  are 
accessible  only  to  authorized  personnel. 
Upon  completion  of  data  entry  and 
processing,  the  paper  records  are  stored 
in  an  off  site  security  storage  facility 
accessible  only  to  authorized  personnel. 

retrievabujty: 

Records  are  accessed  by  individual 
name,  social  security  number,  and  by 
licensee  name  or  number. 

SAFEGUARDS: 

Information  maintained  at  SAIC  is 
accessible  only  to  the  Office  of  Nuclear 
Regulatory  Research,  individuals  that 
have  been  authorized  for  access  by  NRC. 
and  SAIC  employees  that  are  directly 
involved  in  the  REIRS  project.  Reports 
received  and  reviewed  by  the  Office  of 
Nuclear  Regulatory  Research  are  in  file 
cabinets  and  bookcases  in  a  secured 
building.  A  log  is  maintained  of  both 
telephone  and  written  requests  for 
information. 

The  data  maintained  in  the  REIRS 
database  are  protected  from 
unauthorized  access  by  several  means. 
The  database  server  resides  in  a 
protected  environment  with  physical 
security  barriers  under  key-card  access 
control.  Accounts  authorizing  access  to 
the  server  and  databases  are  maintained 
by  the  SAIC  REIRS  system 
administrator.  In  addition.  SAIC 
maintains  a  computer  security 
"firewall"  that  further  restricts  access  to 
the  SAIC  computer  network. 
Authorization  for  access  must  be 


approved  bv  NRC.  SAIC  project 
management,  and  SAIC  computer 
security.  Transmittal  of  data  via  the 
Internet  is  protected  by  data  encryption. 

RETENTION  AND  DISPOSAL: 

a.  Original  paper  documents  from 
which  all  data  are  entered  into  REIRS 
are  destroyed  2  years  after  input  into 
REIRS  in  accordance  with  NRCS  2- 
21. 8. a; 

b.  Original  paper  documents  from 
which  only  selected  data  are  entered 
into  REIRS  are  retained  permanently  in 
accordance  with  NRCS  2-21. 8.b; 

c  Log  books  are  retained 
permanently; 

d.  Paper  documents  generated  for  QC 
purposes  are  destroyed  2  years  after 
input  into  REIRS;  and 

e.  Floppy  disks  and  compact  disks  are 
destroyed  2  years  after  input  into  REIRS. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

REIRS  Project  Manager.  Radiation 
Protection.  Environmental  Risk,  and 
Waste  Management  Branch.  Division  of 
Systems  Analysis  and  Regulatory 
Effectiveness.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOLA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  licensees  required  to 
report  radiation  exposure  information; 
the  subject  individual;  the  individual's 
employer;  the  person  in  charge  of  the 
facility  where  the  individual  has  been 
assigned;  or  NRC  Form  5.  Occupational 
Exposure  Record  for  a  Monitoring 
Period. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-28 

SYSTEM  NAME: 

Recruiting.  Examining,  and  Placement 
Records— NRC. 


SYSTEM  LOCATION: 

Primary  system — For  Headquarters 
personnel.  Office  of  Human  Resources, 
NRC.  One  and  Two  White  Flint  North, 
11555  and  11545  Rockville  Pike, 
Rockville.  Maryland.  For  Regional 
personnel,  at  each  of  the  Regional 
Offices  listed  in  Addendum  I,  Part  2. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  applied  for  Federal 
employment  with  the  NRC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  application 
information  of  persons  applying  to  NRC 
for  Federal  employment  or  merit 
promotion  within  the  NRC,  including 
application  for  Federal  employment 
(OF-612,  resume  or  similar  documents); 
job  descriptions;  examination  results; 
supervisory  evaluation  or  performance 
appraisal  forms;  reference  forms;  and 
related  correspondence.  These  records 
include  applicant  information  relating 
to  education,  training,  employment 
history,  earnings,  past  performance, 
awards  and  commendations, 
citizenship,  veteran's  preference,  birth 
date,  social  security  number,  and  home 
address  and  telephone  numbers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3301,  5101,  7201  (1966);  42 
U.S.C.  2000e  (1991);  42  U.S.C.  2201(d) 
(1992);  Executive  Order  (E.O.)  9397, 
November  22,  1943;  E.O.  11478,  August 
8,  1969,  as  amended  by  E.O.  11590, 
April  23,  1971;  E.O.  12106,  December 
28,  1978. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  prepare  reports  for  a  variety  of 
internal  and  external  sources  including 
the  Office  of  Personnel  Management, 
Merit  Systems  Protection  Board;  EEOC 
and  EEO  Investigators;  Union 
representatives  and  EEO  Committee 
representatives,  and 

b.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  maintained  on  paper  in 
file  folders  and  on  computer  media. 
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RETRIEVABIUTY: 

Records  are  indexed  by  any 
combination  of  recruitment  action 
number,  applicant  name,  social  security 
number  or  identification  nximber. 

SAFEGUARDS: 

Maintained  in  lockable  file  cabinets 
and  in  a  password  protected  automated 
system,  NRCareers.  Access  to  and  use  of 
these  records  are  limited  to  those 
persons  whose  official  duties  require 
such  access. 

RETENTION  AND  DISPOSAL: 

a.  Applications  and  related 
correspondence  are  destroyed  when  2 
years  old  in  accordance  with  GRS  1-15; 

b.  Registers  of  eligibies  are  destroyed 
5  years  after  an  individual's  eligibility 
terminates  in  accordance  with  GRS  1- 
33.f; 

c.  Canceled  and  ineligible 
applications  are  returned  to  the  - 
applicant  or  are  destroyed  90  days  after 
date  of  action  in  accordance  with  GRS 
l-33.h; 

d.  Eligible  applications  are  destroyed 
upon  termination  of  the  register  unless 
brought  forward  to  new  register  or 
placed  on  inactive  register  in 
accordance  with  GRS  l-33.k; 

e.  Electronic  records  contained  in 
NRCareers  are  destroyed  when  2  years 
old  or  when  no  longer  needed, 
whichever  is  later;  and 

f.  General  correspondence  records  are 
destroyed  when  3  years  old  in 
accordance  with  GRS  1-3. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Human  Resources  Services  and 
Operations,  Office  of  Human  Resources, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  For 
applicants  to  the  Honor  Law  Graduate 
Program — Chief,  Program  Support 
Branch,  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Conmiission, 
Washington,  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOLA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Some  information  was  received  in 
confidence  and  will  not  be  disclosed  to 
the  extent  that  disclosure  would  reveal 
a  confidential  source. 


CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
either  comes  from  the  individual  to 
whom  it  applies  or  is  derived  from 
information  supplied  by  that  individual, 
individual's  current  and  previous 
supervisors  within  and  outside  NRC. 
preemployment  evaluation  data 
furnished  by  references  and  educational 
institutions  whose  names  were  supplied 
by  applicant,  and  information  from 
other  Federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(5),  the 
Commission  has  exempted  portions  of 
this  system  of  records  from  5  U.S.C. 
552a(c)(3),  (d),  (e)(1).  (e)(4)(G),  (H),  and 
(I),  and  (f).  The  exemption  rule  is 
contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

NRC-29  [Revoked.]    NRC-30 

SYSTEM  NAME: 

Reactor  Program  System  (RPS)/ 
Regulatory  Information  Tracking  System 
(RTTS)— NRC. 

SYSTEM  LOCATION: 

Primary  system — Office  of  the  Chief 
Information  Officer.  NRC,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland. 

Duplicate  systems — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2,  and  at  the  National  Institutes  of 
Health  Computer  Facility,  Bethesda, 
Maryland. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  include,  but  are  not 
limited  to,  the  number  of  regular  and 
non-regular  hours  worked,  the  nature  of 
the  work,  work  load  projections, 
scheduling,  and  project  assignments. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  U.S.C.  2201(d).  2201(p)  (1996). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  As  a  project  management  tool  in 
various  management  records  throughout 
the  NRC;  and 

b.  For  the  routine  uses  specified  in 
paragraph  numbers  5  and  6  of  the 
Prefatory  Statement. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  computer  files, 
computer  records,  on  tapes,  and  disks. 

RETRIEVABILfTY: 

Accessed  by  name.  NRC  organization, 
activity  code,  ducket  number.  Technical 
Assignment  Control  System  (TACS) 
number,  planned  accomplishment 
number,  and/or  date  range. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Automated 
system  records  are  password  protected. 

RETENTION  AND  DISPOSAL: 

Retained  until  no  longer  needed  in 
accordance  with  GRS  23-8. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Applications  Development 
Division,  Office  of  the  Chief  Information 
Officer.  U.S.  Nuclear  Regulator}- 
Commission.  Washington.  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOLA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
pertains,  individual's  supervisors,  and 
NRC  management. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-31 
SYSTEM  NAME: 

Correspondence  and  Records.  Office 
of  the  Secretary — NRC. 

SYSTEM  location: 

Primary  system — Office  of  the 
Secretary,  NRC,  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville. 
Maryland. 

Duplicate  system— Duplicate  systems 
may  exist,  in  whole  or  in  part  at  the 
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locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  Of  INCXVICXJALS  COVERED  BY  THE 
SYSTEM: 

The  majority  of  records  in  this  system 
consist  of  pre  April  2000  internal  NRC 
memoranda  between  NRC  staff  and  the 
Chairman,  a  Conunissioner,  or  the 
Secretary  in  the  ordinary  course  of 
carrying  out  the  official  business  of  the 
NRC.  Records  also  include 
correspondence  from  Members  of 
Congress  and  their  staffs  including 
constituent  referrals  and  White  House 
correspondence  referred  to  the  NRC  for 
response  as  well  as  correspondence 
from  representatives  of  industries  and 
other  groups  affected  by  NRC 
regulations,  and  the  general  public. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
concerning  all  subjects  which  directly 
or  indirectly  relate  to  the  fulfillment  of 
NRC's  statutory  mandate.  Records 
include  information  dealing  with  the 
policy,  legal,  administrative,  and 
adjudicatory  functions  of  the  NRC. 
Correspondence  may  identify  an 
individual's  social  security  number, 
birth  date,  address,  and  employment. 

AUTHORfTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
44  U.S.C.  3101  (1968). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
PURPOSES  Of  SUCH  USES: 

Information  in  these  records  may  be 
used  for  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders,  on  computer  media,  and  on 
microfiche. 

RETRIEVABIUnr: 

Records  may  be  accessed  by  subject 
matter  headings,  author's  last  name, 
addressees  last  name,  activity  number, 
date  of  document,  and  date  of  receipt  of 
document  or  file  location. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Classified 
materials  are  maintained  in  approved 
safes,  and  unclassified  records  are 
maintained  in  file  cabinets  and  rolling 
file  equipment.  Computer  files  are 
password  protected. 


RETENTION  AND  DISPOSAL: 

Paper  records  are  retained 
permanently  in  accordance  with  NRCS 
1-2. 2. a  and  the  related  computer 
indexes  are  retained  permanently  in 
accordance  with  NRCS  2-25.4. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  for  Correspondence  and 
Records,  Office  of  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555^001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Some  information  is  classified  under 
Executive  Order  12958  and  will  not  be 
disclosed. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  communications  to  the 
Commission  and  responses  thereto. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(l),  the 
Commission  has  exempted  portions  of 
this  system  of  records  from  5  U.S.C. 
552a(c)(3),  (d).  (e)(1).  (e)(4)(G),  (H),  and 
(1),  and  (f).  The  exemption  rule  is 
contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

NRC-32 

SYSTEM  NAME: 

Office  of  the  Chief  Financial  Officer 
Financial  Transactions  and  Debt 
Collection  Management  Records — NRC. 

SYSTEM  location: 

Primary  system — Office  of  the  Chief 
Financial  Officer,  NRC,  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville, 
Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2.  Other  NRC  systems  of  records 
contain  payment  and/or  collection 
transaction  records  and  background 
information  that  may  duplicate  some  of 
the  records  in  this  system.  These  other 
systems  include,  but  are  not  limited  to: 

NRC-5,  Contracts  Records  Files — 
NRC; 


NRC-7,  Telephone  Call  Detail 
Records— NRC; 

NRC-10,  Freedom  of  Information  Act 
(FOIA)  and  Privacy  Act  (PA)  Requests— 
NRC; 

NRC-18,  Office  of  the  Inspector 
General  (OIG)  Investigative  Records — 
NRC; 

NRC-19,  Official  Personnel  Training 
Records  Files — NRC; 

NRC-20,  Official  Travel  Records— 
NRC: 

NRC-21,  Payroll  Accounting 
Records— NRC; 

NRC-24,  Property  and  Supply  System 
(PASS)— NRC:  and 

NRC-41,  Tort  Claims  and  Personal 
Property  Claims — NRC. 

categories  of  individuals  covered  by  the 
system: 

Individuals  the  NRC  owes/owed 
money  to  or  who  receive/received  a 
payment  from  NRC  and  those  who  owe/ 
owed  money  to  the  United  States. 
Individuals  receiving  payments  include, 
but  are  not  limited  to,  current  and 
former  employees,  contractors, 
consultants,  vendors,  and  others  who 
travel  or  perform  certain  services  for 
NRC.  Individuals  owing  money  include, 
but  are  not  limited  to,  those  who  have 
received  goods  or  services  firom  NRC  for 
which  there  is  a  charge  or  fee  (NRC 
licensees,  applicants  for  NRC  licenses. 
Freedom  of  Information  Act  requesters, 
etc.)  and  those  who  have  been  overpaid 
and  owe  NRC  a  refund  (current  and 
former  employees,  contractors, 
consultants,  vendors,  etc.). 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Information  in  the  system  includes, 
but  is  not  limited  to,  names,  addresses, 
telephone  numbers,  Social  Security 
Numbers  (SSN),  Taxpayer  Identification 
Numbers  (TIN),  Individual  Taxpayer 
Identification  Numbers  (ITIN),  fee 
categories,  application  and  license 
numbers,  contract  numbers,  vendor 
numbers,  amounts  owed,  background 
and  supporting  documentation, 
correspondence  concerning  claims  and 
debts,  credit  reports,  and  billing  and 
payment  histories.  The  overall  agency 
accounting  system  contains  data  and 
information  integrating  accounting 
functions  such  as  general  ledger,  funds 
control,  travel,  accoimts  receivable, 
accounts  payable,  equipment,  and 
appropriation  of  funds.  Although  this 
system  of  records  contains  information 
on  corporations  and  other  business 
entities,  only  those  records  that  contain 
information  about  individuals  that  is 
retrieved  by  the  individual's  name  or 
other  personal  identifier  are  subject  to 
the  Privacy  Act. 
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AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  552a(b)(12)  (1999);  5  U.S.C. 
5514  (1996);  15  U.S.C.  1681a(f)  (1970); 
26  U.S.C.  6103(m)(2)  (2002);  31  U.S.C. 
37,  subchapters  I  and  II;  31  U.S.C. 
3701(a)(3)  (2001);  31  U.S.C.  3711  (1996); 
31  U.S.C.  3716  (1999);  31  U.S.C.  3717 
(1996);  31  U.S.C.  3718  (1997);  31  U.S.C. 
3720A  (1996);  42  U.S.C.  2201  (1992);  42 
U.S.C.  5841  (1996);  Cash  Management 
Improvement  Act  Amendments  of  1992 
(Pub.  L.  102-589);  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134);  31  CFR  Chapter  IX,  Parts  900-904; 
10  CFR  parts  15  (2002),  16  (1991),  170 
(2001),  171  (2001);  Executive  Order 
9397,  November  22,  1943;  section  201  of 
Executive  Order  11222. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  the  NRC  may  disclose 
information  contained  in  this  system  of 
records  without  the  consent  of  the 
subject  individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  under  the 
following  routine  uses: 

a.  To  debt  collection  contractors  (31 
U.S.C.  3718)  or  to  other  Federal  agencies 
such  as  the  Department  of  the  Treasury 
(Treasiuy)  for  the  purpose  of  collecting 
and  reporting  on  delinquent  debts  as 
authorized  by  the  Debt  Collection  Act  of 
1982  or  the  Debt  Collection 
Improvement  Act  (DCIA)  of  1996; 

b.  To  Treasury;  the  Defense 
Manpower  Data  Center,  Department  of 
Defense;  the  United  States  Postal 
Service;  government  corporations;  or 
any  other  Federal,  State,  or  local  agency 
to  conduct  an  authorized  computer 
matching  program  in  compliance  with 
the  Privacy  Act  of  1974,  as  amended,  to 
identify  and  locate  individuals, 
including  Federal  employees,  who  are 
delinquent  in  their  repayment  of  certain 
debts  owed  to  the  U.S.  Government, 
including  those  inciirred  under  certain 
programs  or  services  administered  by 
the  NRC,  in  order  to  collect  debts  vmder 
common  law  or  under  the  provisions  of 
the  Debt  Collection  Act  of  1982  or  the 
Debt  Collection  Improvement  Act  of 
1996  which  include  by  volimtary 
repayment,  administrative  or  salary 
offset,  and  referral  to  debt  collection 
contractors. 

c.  To  the  Department  of  Justice, 
United  States  Attorney.  Treasiuy,  or 
other  Federal  agencies  for  further 
collection  action  on  any  delinquent 
account  when  circumstances  warrant. 

d.  To  credit  reporting  agencies/credit 
bureaus  for  the  purpose  of  either  adding 
to  a  credit  history  file  or  obtaining  a 


credit  history  file  or  comparable  credit 
information  for  use  in  the 
administration  of  debt  collection.  As 
authorized  by  the  DCIA,  NRC  may 
report  current  (not  delinquent)  as  well 
as  delinquent  consumer  and  commercial 
debt  to  these  entities  in  order  to  aid  in 
the  collection  of  debts,  typically  by 
providing  an  incentive  to  the  person  to 
repay  the  debt  timely.  Revisions  to  the 
Federal  Claims  Collection  Standards 
(FCCS)  published  in  the  Federal 
Register  on  November  22,  2000  (65  FR 
70404),  direct  agencies  to  report 
information  on  delinquent  debts  to  the 
Department  of  Housing  and  Urban 
Development's  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS).  NRC 
will  report  this  information  to  CAIVRS 
if  this  requirement  is  contained  in  the 
final  rule  amending  the  FCCS. 

e.  To  any  Federal  agency  where  the 
debtor  is  employed  or  receiving  some 
form  of  remimeration  for  the  purpose  of 
enabling  that  agency  to  collect  a  debt 
owed  the  Federal  Goverrunent  on  NRC's 
behalf  by  counseling  the  debtor  for 
volimtary  repayment  or  by  initiating 
administrative  or  salary  offset 
procedures,  or  other  authorized  debt 
collection  methods  under  the  provisions 
of  the  Debt  Collection  Act  of  1982  or  the 
Debt  Collection  Improvement  Act  of 
1996.  Under  the  DCIA,  NRC  may 
garnish  non-Federal  wages  of  certain 
delinquent  debtors  so  long  as  required 
due  process  procedures  are  followed.  In 
these  instances,  NRC's  notice  to  the 
employer  will  disclose  only  the 
information  that  may  be  necessary  for 
the  employer  to  comply  with  the 
withholding  order. 

f.  To  the  Internal  Revenue  Service 
(IRS)  by  computer  matching  to  obtain 
the  mailing  address  of  a  taxpayer  for  the 
purpose  of  locating  such  taxpayer  to 
collect  or  to  compromise  a  Federal 
claim  by  NRC  against  the  taxpayer 
under  26  U.S.C.  6103(m)(2)  and  under 
31  U.S.C.  3711,  3717,  and  3718  or 
common  law.  Redisclosiu-e  of  a  mailing 
address  obtained  from  the  IRS  may  be 
made  only  for  debt  collection  purposes, 
including  to  a  debt  collection  agent  to 
facilitate  the  collection  or  compromise 
of  a  Federal  claim  under  the  Debt 
Collection  Act  of  1982  or  the  Debt 
Collection  Improvement  Act  of  1996, 
except  that  redisclosure  of  a  mailing 
address  to  a  reporting  agency  is  for  the 
limited  piirpose  of  obtaining  a  credit 
report  on  the  particular  taxpayer.  Any 
mailing  address  information  obtained 
from  the  IRS  will  not  be  used  or  shared 
for  any  other  NRC  purpose  or  disclosed 
by  NRC  to  another  Federal,  State,  or 
local  agency  which  seeks  to  locate  the 
same  taxpayer  for  its  own  debt 
collection  purposes. 


g.  To  refer  legally  enforceable  debts  to 
the  IRS  or  to  Treasure's  Debt 
Management  Services  to  be  offset 
against  the  debtor's  tax  refunds  under 
the  Federal  Tax  Refund  Offset  Program. 

h.  To  prepare  W-2,  1099,  or  other 
forms  or  electronic  submittals,  to 
forward  to  the  IRS  and  applicable  State 
and  local  governments  for  tax  reporting 
purposes.  Under  the  provisions  of  the 
DCIA,  NRC  is  permitted  to  provide 
Treasury  with  Form  1099-C  information 
on  discharged  debts  so  that  Treasury 
may  file  the  form  on  NRC's  behalf  with 
the  IRS.  W-2  and  1099  Forms  contain 
information  on  items  to  be  considered 
as  income  to  an  individual,  including 
certain  travel  related  payments  to 
employees,  payments  made  to  persons 
not  treated  as  employees  (e.g.,  fees  to 
consultants  and  experts),  and  amounts 
written-off  as  legally  or  administratively 
uncollectible,  in  whole  or  in  part. 

i.  To  banks  enrolled  in  the  Treasury 
Credit  Card  Network  to  collect  a 
payment  or  debt  when  the  individual 
has  given  his  or  her  credit  card  number 
for  this  purpose. 

j.  To  another  Federal  agency  that  has 
asked  the  NRC  to  effect  an 
administrative  offset  imder  common  law 
or  under  31  U.S.C.  3716  to  help  collect 
a  debt  owed  the  United  States. 
Disclosure  under  this  routine  use  is 
limited  to  name,  address,  SSN,  TIN, 
ITIN,  and  other  information  necessary'  to 
identify  the  individual;  information 
about  the  money  payable  to  or  held  for 
the  individual;  and  other  information 
concerning  the  administrative  offset. 

k.  To  Treasury  or  other  Federal 
agencies  with  whom  NRC  has  entered 
into  an  agreement  establishing  the  terms 
and  conditions  for  debt  collection  cross 
servicing  operations  on  behalf  of  the 
NRC  to  satisfy,  in  whole  or  in  part,  debts 
owed  to  the  U.S.  Government.  Cross 
servicing  includes  the  possible  use  of  all 
debt  collection  tools  such  as 
administrative  offset,  tax  refund  offset, 
referral  to  debt  collection  contractors. 
and  referral  to  the  Department  of  Justice. 
The  DCIA  requires  agencies  tc  transfer 
to  Treasury  or  Treasury-designated  Debt 
Collection  Centers  for  cross  ser\'icing 
certain  nontax  debt  over  180  days 
delinquent.  Treasury  has  the  authority 
to  act  in  the  Federal  Government's  best 
interest  to  service,  collect,  compromise, 
suspend,  or  terminate  collection  action 
under  existing  laws  under  which  the 
debts  arise. 

1.  Information  on  past  due,  legally 
enforceable  nontax  debts  more  than  180 
days  delinquent  will  be  referred  to 
Treasury  for  the  purpose  of  locating  the 
debtor  and/or  effecting  administrative 
offset  against  monies  payable  by  the 
government  to  the  debtor,  or  held  by  the 
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government  for  the  debtor  under  the 
DCIA's  mandatory,  government-wide 
Treasury  Offset  Program  (TOP).  Under 
TOP.  Treasiu7  maintains  a  database  of 
all  qualified  delinquent  nontax  debts, 
cmd  works  with  agencies  to  match  by 
computer  their  payments  against  the 
delinquent  debtor  database  in  order  to 
divert  payments  to  pay  the  delinquent 
debt.  Treasury  has  the  authority  to 
waive  the  computer  matching 
requirement  for  NRC  and  other  agencies 
upon  written  certification  that 
administrative  due  process  notice 
requirements  have  been  complied  with. 

m.  For  debt  collection  purposes.  NRC 
may  publish  or  otherwise  publicly 
disseminate  information  regarding  the 
identity  of  delinquent  nontax  debtors 
and  the  existence  of  the  nontax  debts 
under  the  provisions  of  the  Debt 
Collection  Improvement  Act  of  1996 

n.  To  the  Department  of  Labor  (DOL) 
and  the  Department  of  Health  and 
Human  Services  (HHS)  to  conduct  an 
authorized  computer  matching  program 
in  compliance  with  the  Privacy  Act  of 
1974.  as  amended,  to  match  NRC's 
debtor  records  with  records  of  DOL  and 
HHS  to  obtain  names,  name  controls, 
names  of  employers,  addresses,  dates  of 
birth,  and  TINs.  The  DCIA  requires  all 
Federal  agencies  to  obtain  taxpayer 
identification  numbers  from  each 
individual  or  entity  doing  business  with 
the  agency,  including  applicants  and 
recipients  of  licenses,  grants,  or  benefit 
payments;  contractors;  and  entities  and 
individuals  owing  fines,  fees,  or 
penalties  to  the  agency.  NRC  will  use 
TINs  in  collecting  and  reporting  any 
delinquent  amounts  resulting  from  the 
activity  and  in  making  payments 

o.  If  NRC  decides  or  is  required  to  sell 
a  delinquent  nontax  debt  under  .U 
U.S.C.  3711(i).  information  in  this 
system  of  records  may  be  disclosed  to 
purchasers,  potential  purchasers,  and 
contractors  engaged  to  assist  in  the  sale 
or  to  obtain  information  necessary  for 
potential  purchasers  to  formulate  bids 
and  information  necessary  for 
purchasers  to  pursue  collection 
remedies. 

p.  If  NRC  has  current  and  delinquent 
collateralized  nontax  debts  under  31 
U.S.C.  3711(i)(4)(A),  certain  information 
in  this  system  of  records  on  its  portfolio 
of  loans,  notes  and  guarantees,  and 
other  collateralized  debts  will  be 
reported  to  Congress  based  on  stamdards_ 
developed  by  the  Office  of  Management 
and  Budget,  in  consultation  with 
Treasury. 

q.  To  Treasury  in  order  to  request  a 
payment  to  individuals  owed  money  bv 
the  NRC. 

r.  To  the  National  Archives  and 
Records  Administration  or  to  the 


General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906 

s.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
Ceneral  Routine  Uses. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURES  PURSUANT  TO  5  U.S.C.  S52A(BK12): 

Disclosures  of  information  to  a 
consumer  reporting  agency  are  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  {15  U.S.C.  1681a(f) 
(1970))  or  the  Federal  Claims  Collection 
Act  of  1966.  as  amended  (31  U.S.C. 
3701(a)(3)  (1996)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored 
on  paper  and  microfiche,  and  in 
computer  media. 

RETRIEV  ABILITY: 

Information  is  retrieved  a  number  of 
ways,  including  by  name.  SSN,  TIN. 
license  or  application  number,  contract 
or  pun;hase  order  number,  invoice 
number,  voucher  number,  and  vendor 
code. 

SAFEGUARDS: 

Records  in  the  primary  system  are 
maintained  in  a  building  where  access 
is  controlled  by  a  security  guard  force. 
Records  are  kept  in  lockable  file  rooms 
or  at  user's  workstations  in  an  area 
where  access  is  controlled  by  keycard 
and  is  limited  to  NRC  and  contractor 
personnel  who  need  the  records  to 
perform  their  official  duties.  The 
records  are  under  visual  control  during 
duty  hours  Access  to  automated  data 
requires  use  of  proper  password  and 
user  identification  codes  by  NRC  or 
contractor  personnel. 

RETENTION  AND  DISPOSAL: 

Paper  records  are  destroyed  when  six 
years  and  three  months  old  in 
accordance  with  GRS  6-1. a  except  that 
administrative  claims  files,  for  which 
collection  action  is  terminated  without 
extension,  are  destroyed  when  ten  years 
and  three  months  old  in  accordance 
with  GRS  6-10. b.  Computer  files  are 
deleted  after  the  expiration  of  the 
retention  period  authorized  in 
accordance  with  GRS  for  the  disposable 
hard  copy  file  or  when  no  longer 
needed,  whichever  is  later. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Accounting  and 
Finance,  Office  of  the  Chief  Financial 
Officer.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001 ,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORDS  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Record  source  categories  include,  but 
are  not  limited  to,  individuals  covered 
by  the  system,  their  attorneys,  or  other 
representatives;  NRC;  collection 
agencies  or  contractors;  employing 
agencies  of  debtors;  and  Federal,  State 
and  local  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-33 


SYSTEM  NAME: 

Special  Inquiry  Filt 


-NRC. 


SYSTEM  LOCATION: 

Primary  system — Special  Inquiry 
Group.  NRC.  One  White  Flint  North, 
1 1555  Rockville  Pike.  Rockville, 
Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Individuals  possessing  information 
regarding  or  having  knowledge  of 
matters  of  potential  or  actual  concern  to 
the  Commission  in  connection  with  the 
investigation  of  an  accident  or  incident 
at  a  nuclear  power  plant  or  other 
nuclear  facility,  or  an  incident  involving 
nuclear  materials  or  an  allegation 
regarding  the  public  health  and  safety 
related  to  the  NRC's  mission 
responsibilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  an  alphabetical 
index  file  bearing  individual  names. 
The  index  provides  access  to  associated 
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records  which  are  arranged  by  subject 
matter,  title,  or  identifying  number(s) 
and/or  letter(s).  The  system  incorporates 
the  records  of  all  Commission 
correspondence,  memoranda,  audit 
reports  and  data,  interviews, 
questionnaires,  legal  papers,  exhibits, 
investigative  reports  and  data,  and  other 
materid  relating  to  or  developed  as  a 
result  of  the  inquiry,  study,  or 
investigation  of  an  accident  or  incident. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  U.S.C.  2201(c),  (i)  and  (o)  (1992). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  To  provide  information  relating  to 
an  item  which  has  been  referred  to  the 
Commission  or  Special  Inquiry  Group 
for  investigation  by  an  agency,  group, 
organization,  or  individual  and  may  be 
disclosed  as  a  routine  use  to  notify  the 
referring  agency,  group,  organization,  or 
individual  of  the  status  of  the  matter  or 
of  any  decision  or  determination  that 
has  been  made; 

b.  To  disclose  a  record  as  a  routine 
use  to  a  foreign  country  under  an 
international  treaty  or  convention 
entered  into  and  ratified  by  the  United 
States; 

c.  To  provide  records  relating  to  the 
integrity  and  efficiency  of  the 
Conunission's  operations  and 
management  and  may  be  disseminated 
outside  the  Commission  as  peirt  of  the 
Commission's  responsibility  to  inform 
the  Congress  and  the  public  about 
Commission  operations;  and 

d.  For  any  ot  the  routine  uses 
specified  in  paragraph  niunbers  1,  2, 4, 
5,  and  6  of  the  Prefatory  Statement  of 
General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  on  microfiche,  disks, 
tapes,  and  paper  in  file  folders. 
Documents  are  maintained  in  secured 
vault  facilities. 

retrievability: 

Accessed  by  name  (author  or 
recipient),  corporate  source,  title  of 
document,  subject  matter,  or  other 
identifying  document  or  control 
nimiber. 

SAFEGUARDS: 

These  records  are  located  in  locking 
metal  filing  cabinets  or  safes  in  a 
secured  facility  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 


RETENTION  AND  DISPOSAL: 

Paper  records  relating  to  subject  files 
are  retained  permanently  in  accordance 
with  NRCS  1-2. 2. a.  Paper  records 
relating  to  case  files  are  retained 
permanently  in  accordance  with  NRCS 
2-20. 9. a.  Alphabetical  indexes  are 
retained  permanently  in  accordance 
with  NRCS  1-2. 2. a.  Microfiche  records 
are  retained  permanently  in  accordance 
with  NRCS  2-20.9. a. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Records  Manager,  Special  Inquiry 
Group,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Information  classified  under  Executive 
Order  12958  will  not  be  disclosed. 
Information  received  in  confidence  will 
not  be  disclosed  to  the  extent  that 
disclosure  would  reveal  a  confidential 
source. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

The  information  in  this  system  of 
records  is  obtained  from  sources 
including,  but  not  limited  to,  NRC 
officials  and  employees;  Federal,  State, 
local,  and  foreign  agencies;  NRC 
licensees;  nuclear  reactor  vendors  and 
architectural  engineering  firms;  other 
organizations  or  persons  knowledgeable 
about  the  incident  or  activity  under 
investigation;  and  relevant  NRC  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(l).  {k)(2), 
and  (k)(5),  the  Commission  has 
exempted  portions  of  this  system  of 
records  from  5  U.S.C.  552a(c){3),  (d), 
(e)(1),  (e)(4)(G),  (H),  and  (I),  and  (f).  The 
exemption  rule  is  contained  in  10  CFR 
9.95  of  the  NRC  regulations. 

NRC-34  [Revoked] 


NRC-35 

SYSTEM  name: 

Drug  Testing  Program  Records — NRC. 


SYSTEM  location: 

Primary  system — Division  of  Facilities 
and  Security,  Office  of  Administration, 
Two  White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland. 

Duplicate  system — Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I.  Parts  1 
and  2;  and  at  contractor  testing 
laboratories  at  collection/evaluation 
facilities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  including  NRC  employees, 
applicants,  consultants,  licensees,  and 
contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
regarding  the  drug  testing  program: 
requests  for  and  results  of  initial, 
confirmatory  and  follow-up  testing,  if 
appropriate;  additional  information 
supplied  by  NRC  employees, 
employment  applicants,  consultants, 
licensees,  or  contractors  in  challenge  to 
positive  test  results;  and  written 
statements  or  medical  evaluations  of 
attending  physicians  and/or  information 
regarding  prescription  or 
nonprescription  drugs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C  7301  (note)  (1998);  42  U.S.C. 
290dd-2  (1998);  Executive  Order  12564, 
September  15,  1986;  Pub.  L.  100-71, 
Title  V  Sec.  503  (July  11,  1987);  Pub.  L. 
100-440,  Title  VI  Sec.  628  (September 
22,  1988);  Executive  Order  9397, 
November  22,  1943. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  by  the  Division  of  Facilities  and 
Security  and  NRC  management: 

a.  To  identify  substance  abusers 
within  the  agency; 

b.  To  initiate  counseling  and/or 
rehabilitation  programs; 

c.  To  take  personnel  actions; 

d.  To  take  persoimel  security  actions; 
and 

e.  For  statistical  purposes. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
on  index  cards,  and  on  computer  media. 
Specimens  are  maintained  in 
appropriate  environments. 

RETRIEVABILITY: 

Records  are  indexed  and  accessed  by 
name,  social  security  number,  testing 
position  number,  specimen  number. 
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drug  testing  laboratory  accession 
number,  or  a  combination  thereof. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access,  with  records 
maintained  and  used  with  the  highest 
regard  for  personal  privacy  Records  in 
the  Division  of  Facilities  and  Security 
are  stored  in  an  approved  security 
container  under  the  immediate  control 
of  the  Director.  Division  of  Facilities 
and  Security,  or  designee.  Records  at 
other  NRC  locations  and  in  laboratory/ 
collection/evaluation  facilities  will  be 
stored  under  appropriate  security 
measures  so  that  access  is  limited  and 
controlled. 

RETEHTION  AND  DtSPOSAL: 

Employee  acknowledgment  of  notice 
forms  are  destroyed  when  employee 
separates  from  testing  designated 
position  in  accordance  with  GRS  1- 
36. b.  Selection  and  scheduling  records, 
chain  of  custody  records,  and  test 
results  are  destroyed  when  three  years 
old  in  accordance  with  GRS  l-36.c. 
except  for  records  used  in  disciplinary 
actions  which  are  destroyed  four  years 
after  the  case  is  closed.  Collection  and 
handling  record  books  are  destroyed 
three  years  after  date  of  last  entry  in 
accordance  with  GRS  1-36. d  Elec:tronic 
records  of  the  Employee  Drug  Testing 
System  are  deleted  when  no  longer 
needed  in  accordance  with  GRS  20-3. b. 
Index  cards  are  destroyed  with  related 
records  or  sooner  if  no  longer  needed. 

SYSTEM  MANAGER<S)  ANO  AOORESS: 

Director,  Division  of  Facilities  and 
Security.  Office  of  Administration,  U.S. 
Nuclear  Regulatorv  Commission. 
Washington.  DC  20555-0001 

NOTVKA'nON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOLA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  US  Nuclear 
Regulatorv  Commission.  Washington. 
DC  20555-0001.  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

COffTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

NRC  employees,  employment 
applicants,  consultants,  and  contractors 
who  have  been  identified  for  drug 


testing  who  have  been  tested; 
physicians  making  statements  regarding 
medical  evaluations  and/or  authorized 
prescriptions  for  drugs:  NRC  contractors 
for  processing  including,  but  not  limited 
to.  specimen  collection,  laboratories  for 
analysis,  and  medical  evaluations;  and 
NRC  staff  administering  the  drug  testing 
program  to  ensure  the  achievement  of  a 
drug-free  workplace. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(5),  the 
Commission  has  exempted  portions  of 
this  system  of  records  from  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  (e)(4)(G),  (H).  and 
(I),  and  (f).  The  exemption  rule  is 
contained  in  10  CFR  9.95  of  the  NRC 
regulations. 

NRC-36 

SYSTEM  NAME: 

Employee  Locator  Records  Files — 
NRC. 

SYSTEM  LOCATION: 

Primary  system — Part  1;  Office  of 
Human  Resources.  NRC,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville,  Maryland. 

Part  2:  Office  of  the  Chief  Information 
Officer,  NRC,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

Part  3:  Office  of  Administration,  NRC, 
One  White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland. 

Part  4:  Office  of  the  Chief  Financial 
Officer,  NRC.  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

Duplicate  system — A  duplicate 
system  exists,  in  whole  or  in  part,  in  the 
Office  of  Nuclear  Security  and  Incident 
Response,  NRC,  Two  White  Flint  North, 
1 1545  Rockville  Pike,  Rockville, 
Maryland. 

Duplicate  system —  Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees,  contractors,  and 
consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  include,  but  are  not 
limited  to,  an  individual's  name, 
address  (home  and  business),  telephone 
number  (home,  business,  and  pager), 
social  security  number,  organization, 
persons  to  be  notified  in  case  of 
emergency,  and  other  related  records. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101  (1968):  Executive 
Order  9397,  November  22,  1943. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  for: 

a.  Notification  (of  individual 
identified  by  employee)  in  case  of  an 
emergency; 

b.  Notification  of  employee  regarding 
matters  of  official  business; 

c.  Verification  of  accuracy  of  and 
updates  of  payroll/personnel  system 
files  on  employee  home  address  and  zip 
code; 

d.  Conducting  statistical  studies,  and 

e.  The  routine  use  specified  in 
paragraph  number  6  of  the  Prefatory 
Statement  of  General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  within  computerized 
systems  and  on  hardcopy  listings. 

retrievabhjty: 
Indexed  by  name. 

SAFEGUARDS: 

Electronic  records  are  password 
protected.  Paper  copies  of  records  are 
maintained  in  locked  files.  Access  to 
and  use  of  these  records  are  limited  to 
those  persons  whose  official  duties 
require  such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  when  6  months 
by  shredding  in  accordance  with  GRS 
1-17.C. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Part  1 :  Director,  Office  of  Human 
Resources;  Part  2:  Chief  Information 
Officer;  Part  3:  Director,  Office  of 
Administration;  Part  4:  Chief  Financial 
Officer,  U.  S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure."  ■"• 

CONTESTING  RECORD  PROCEDURE:      . 

Same  as  'Notification  procedure." 
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RECORD  SOURCE  CATEOORIES: 

Individual  on  whom  the  record  is 
maintained.  NRC  Form  15,  "Employee 
Locator  Notification",  general  personnel 
records,  and  other  related  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

NRC-37 

SYSTEM  NAME: 

Information  Security  Files  and 
Associated  Records — NRC. 

SYSTEM  LOCATION: 

Primary  system — Division  of  Nuclear 
Security,  Office  of  Nuclear  Security  and 
Incident  Response.  NRC,  One  White 
Flint  North.  11555  Rockville  Pike, 
Rockville.  Maryland. 

Duplicate  system — ^Duplicate  systems 
exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  including  present  or  former 
NRC  employees,  contractors, 
consultants,  licensees,  and  other  cleared 
persons. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  include  information 
regarding: 

a.  Personnel  who  are  authorized 
access  to  specified  levels,  categories  and 
types  of  information,  the  approving 
authority,  and  related  documents;  and 

b.  Names  of  individuals  who  classify 
and/ or  declassify  docviments  [e.g.,  for 
the  protection  of  information  relating  to 
the  U.S.  national  defense  and  foreign 
relations)  as  well  as  information 
identifying  the  document. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C  2165  (1999)  and  220l(i) 
(1992);  Executive  Order  12958.  April  17, 
1995. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINQ  CATEQOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  may  be 
used  for  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  primarily  in  file  folders, 
on  index  cards,  and  on  computer  media. 

RETRIEV  ABILITY: 

Indexed  and  accessed  by  name  and/or 
assigned  number. 


SAFEGUARDS: 

Maintained  in  locked  buildings, 
containers,  or  security  areas  under 
guard  and/or  alarm  protection,  as 
appropriate.  Records  are  processed  only 
on  systems  approved  for  processing 
classified  information  or  accessible 
through  password  protected  systems  for 
unclassified  information.  The  classified 
systems  are  stand  alone  systems  located 
within  secure  facilities  or  with 
removable  hard  drives  that  are  either 
stored  in  locked  security  containers  or 
in  alarmed  vaults  cleared  for  open 
storage  of  TOP  SECRET  information. 

RETENTION  AND  DISPOSAL: 

a.  Classified  documents, 
administrative  correspondence, 
document  receipts,  destruction 
certificates,  classified  document 
inventories,  and  related  records — 
retained  2  years,  then  destroyed  by 
shredding  in  accordance  with  GRS  1 8- 
1; 

b.  Top  Secret  Accounting  and  Control 
files:  Registers — retained  5  years  after 
documents  shown  on  form  are 
downgraded,  transferred,  or  destroyed 
by  shredding;  Accompanying  forms — 
retained  until  related  document  is 
dowmgraded,  transferred,  or  destroyed 
by  shredding  in  accordance  with  GRS 
18-5.a  and  18-5.b;  and 

c.  Automated  records  are  updated 
monthly  and  quarterly,  and  are 
maintained  until  no  longer  needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Nuclear  Security, 
Office  of  Nuclear  Security  and  Incident 
Response.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Some  information  is  classified  under 
Executive  Order  12958  and  will  not  be 
disclosed.  Other  information  has  been 
received  in  confidence  and  will  not  be 
disclosed  to  the  extent  that  disclosure 
would  reveal  a  confidential  source. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 


RECORD  SOURCE  CATEGORIES: 

Persons,  including  NRC  employees. 
contractors,  consultants,  and  licensees, 
as  well  as  information  furnished  by 
other  Government  agencies  or  their 
contractors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(l)  and 
(k)(5),  the  Commission  has  exempted 
portions  of  this  system  of  records  from 
5  U.S.C.  552a(c)(3),  (d).  (e)(1),  (e)(4)(G). 
(H),  and  (I),  and  (f).  The  exemption  rule 
is  contained  in  10  CFR  9.95  of  NRC 
regulations. 

NRC-38 

SYSTEM  NAME: 

Mailing  Lists — NRC. 

SYSTEM  LOCATION: 

Primary  system — Reproduction  and 
Distribution  Services  Branch.  Web, 
Publishing,  and  Distribution  Services 
Division.  Office  of  the  Chief  Information 
Officer.  NRC,  11555  Rockville  Pike, 
Rockville,  Maryland. 

Duplicate  system — Duplicate  systems 
exist  in  whole  or  in  part,  at  the  locations 
listed  in  Addendum  I,  Parts  1  and  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals,  including  NRC  staff,  with 
an  interest  in  receiving  information 
from  the  NRC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Mailing  lists  include  primarily  the 
individual's  name  and  address.  Some 
lists  also  include  title,  occupation,  and 
institutional  affiliation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  3101  (1968). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used: 

a.  For  distribution  of  documents  to 
persons  and  organizations  listed  on  the 
mailing  list;  and 

b.  For  the  routine  use  specified  in 
paragraph  number  6  of  the  Prefatory 
Statement  of  General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computer 
media  and  paper. 

RETRIEV  ABiLrrY: 

Records  are  accessed  by  company 
name,  individual  name,  and  file  code 
identification  number. 


63802 


Federal  Register/ V^jI.  67.  No.  199 /Tuesday.  October  15,  2002 /Notices 


SAFEGUARDS: 

Access  to  and  use  of  these  records  are 
limited  to  those  persons  whose  official 
duties  require  such  access.  Automated 
records  are  password  protected. 

RrrENTION  AND  OfSPOSAL: 

Documents  requesting  changes  are 
destroyed  through  the  regular  trash 
disposal  system  after  appropriate 
revision  of  the  mailing  list  or  after  3 
months  in  accordance  with  GRS  13. 4. a. 
whichever  is  sooner;  lists  are  retained 
until  cancelled  or  revised,  then 
destroyed  through  the  regular  trash 
disposal  system  in  accordance  with  GRS 
13.4.b,  Computer  files  are  deleted  after 
cancelled  or  revised  or  when  no  longer 
needed,  whichever  is  later 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Reproduction  and  Distribution 
Services  Branch.  Web.  Publishing  and 
Distribution  Services  Division.  Office  of 
the  Chief  Information  Officer.  U.S. 
Nuclear  Regulatorv  Commission. 
Washington.  DC  20555-0001. 

NOTIFICATIOM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001.  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations.  10  (]FR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure  " 

RECORD  SOURCE  CATEGORIES: 

NRC  staff.  NR(]  licensees,  and 
individuals  expressing  an  interest  in 
NRC  activities  and  publications. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None 

NRC-39 

SYSTEM  NAME: 

Personnel  Security  Files  and 
Associated  Records — NRC. 

SYSTEM  LOCATION: 

Primary  system — Division  of  Facilities 
and  Security,  Office  of  Administration, 
N'RC.  Two  White  Flint  North.  1 1545 
Rockville  Pike.  Rockville,  Maryland. 

Duplicate  system — Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Parts  1 
and  2;  and  the  Department  of  Energy, 
Germantown.  Maryland. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  including  NRC  employees, 
employment  applicants,  consultants, 
contractors,  and  licensees;  other 
Government  agency  personnel,  other 
persons  who  have  been  considered  for 
a  personnel  clearance,  special  nuclear 
material  access  authorization, 
unescorted  access  to  NRC  buildings  or 
nuclear  power  plants,  NRC  building 
access,  access  to  Federal  automated 
information  systems  or  data,  or 
participants  in  the  criminal  history 
program;  aliens  who  visit  NRC's 
facilities:  and  actual  or  suspected 
violators  of  laws  administered  by  NRC. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
about  individuals,  which  include,  but 
are  not  limited  to,  their  name(s). 
address,  date  and  place  of  birth,  social 
security  number,  identifying 
information,  citizenship,  residence 
history,  employment  history,  military 
history,  financial  history,  foreign  travel, 
foreign  contacts,  education,  spouse/ 
cohabitant  and  relatives,  personal 
references,  organizational  membership, 
medical,  fingerprint  cards,  criminal 
record,  and  security  clearance  history. 
These  records  also  contain  copies  of 
personnel  security  investigative  reports 
from  other  Federal  agencies,  summaries 
of  investigative  reports,  results  of 
Federal  agency  indices  checks,  records 
necessary  for  participation  in  the 
criminal  history  program,  reports  of 
personnel  security  interviews,  clearance 
actions  information  (e.g.,  grants  and 
terminations),  access  approval/ 
disapproval  actions  related  to  NRC 
building  access  or  unescorted  access  to 
nuclear  plants,  or  access  to  Federal 
automated  information  systems  or  data, 
violations  of  laws,  reports  of  security 
infraction,  and  other  related  personnel 
security  processing  documents. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

40  U.S.C.  318  (1988);  42  U.S.C  2165 
(1999)  and  2201(i)  (1992);  Executive 
Order  (E.O.)  9397.  November  22,  1943; 
E  O   10450.  April  27.  1953;  E.O.  12958, 
April  17,  1995;  E.O.  12968,  August  2, 
1995;  E.O.  10865.  February  20.  1960;  10 
CFR  part  11  (2000);  Pub.  L.  99-399  (100 
Stat.  876)  August  27,  1986;  OMB 
Circular  No.  A-130,  November  30,  2000; 
5  CFR  parts  731  and  732  and  authorities 
cited  therein;  Pub.  L.  99-500  (100  Stat. 
1783-335)  October  18.  1986. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  by  the  Division  of  Facilities  and 


Security  and  on  a  need-to-know  basis  by 
appropriate  NRC  officials.  Hearing 
Examiners,  Personnel  Security  Review 
Panel  members.  Office  of  Personnel 
Management,  Central  Intelligence 
Agency,  and  other  Federal  agencies: 

a.  To  determine  clearance  or  access 
authorization  eligibility; 

b.  To  determine  eligibility  for  access 
to  NRC  buildings  or  access  to  Federal 
automated  information  systems  or  data; 

c.  To  certify  clearance  or  access 
authorization; 

d.  To  maintain  the  NRC  personnel 
security  program; 

e.  To  provide  licensees  criminal 
history  information  needed  for  their 
unescorted  access  or  access  to  safeguard 
information  determinations;  and 

f.  For  any  of  the  routine  uses  specified 
in  the  Prefatory  Statement  of  General 
Routine  Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  primarily  in  file  folders, 
on  tape,  computer  media,  and 
microfiche. 

RETRIEVABILmr: 

Indexed  and  accessed  by  name,  social 
security  number,  docket  number,  or  a 
combination  thereof. 

SAFEGUARDS: 

File  folders  and  computer  printouts 
are  maintained  in  security  or  controlled 
areas  under  guard  and/or  alarm 
protection,  as  appropriate.  Automated 
records  are  password  protected. 

RETENTION  AND  DISPOSAL: 

a.  Personnel  security  clearance/access 
authorization  files — destroy  case  files 
upon  notification  of  death  or  5  years 
from  date  of  termination  of  access 
authorization  or  final  administrative 
action  in  accordance  with  GRS  18-22. a; 

b.  Request  for  Visit  or  Access 
Approval — maximum  security  areas 
retained  5  years  after  final  entry  or  after 
date  of  document,  as  appropriate,  in 
accordance  with  GRS  18-17. a;  Other 
areas:  Retained  2  years  after  final  entry 
or  after  date  of  document,  then 
destroyed  by  approved  method  of 
destruction  in  accordance  with  GRS  18- 
17,b; 

c.  Other  security  clearance/access 
authorization  administration  files — 
retained  2  years  after  final  entry  or  after 
date  of  document,  then  destroyed  by 
approved  method  of  destruction  in 
accordance  with  GRS  18-8;  and 

d.  Criminal  history  record  computer 
files  are  deleted  when  no  longer  needed. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Facilities  and 
Security,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

NOTIFICATION  PROCEDURE:     . 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
Some  information  is  classified  under 
Executive  Order  12958  and  will  not  be 
disclosed.  Other  information  has  been 
received  in  confidence  and  will  not  be 
disclosed  to  the  extent  the  disclosure 
would  reveal  a  confidential  source. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Persons  including  NRC  applicants, 
employees,  contractors,  consultants, 
licensees,  visitors  and  others,  as  well  as 
information  furnished  by  other 
Government  agencies  or  their 
contractors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(l),  (k)(2), 
and  (k)(5),  the  Commission  has 
exempted  portions  of  this  system  of 
records  from  5  U.S.C.  552a(c)(3),  (d), 
(e)(1),  (e)(4)(G),  (H),  and  (I),  and  (f).  The 
exemption  rule  is  contained  in  10  CFR 
9.95  of  the  NRC  regulations. 

NRC-40 

SYSTEM  NAME: 

Facility  Security  Access  Control 
Records— NRC. 

SYSTEM  LOCATION: 

Primary  system — Division  of  Facilities 
and  Seciu-ity,  Office  of  Administration, 
NRC,  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland. 

Duplicate  system — Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I,  Part  2. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  including  current  and  former 
NRC  employees,  consultants, 
contractors,  other  Government  agency 
personnel,  and  approved  visitors. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  include  information 
regarding:  (1)  NRC  personal 
identification  badges  issued  for 
continued  access  to  NRC-controUed 
space;  and  (2)  records  regarding  visitors 
to  NRC.  These  records  include,  but  are 
not  limited  to,  an  individual's  name, 
social  seciu-ity  number,  electronic 
image,  badge  number,  citizenship, 
employer,  purpose  of  visit,  person 
visited,  date  and  time  of  visit,  and  other 
information  contained  on  government 
issued  credentials. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  2165  (1999)  and  2201  (i),  (k) 
and  (p)  (1992);  5  CFR  part  2634; 
Executive  Order  (E.O.)  9397.  November 
22,  1943;  E.O.  12958,  April  20,  1995. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  to  control  access  to  NRC  classified 
information  and  to  NRC  spaces  by 
human  or  electronic  means. 

Information  (identification  badge) 
may  also  be  used  for  tracking 
applications  within  the  NRC  for  other 
than  security  access  purposes. 

The  electronic  image  used  for  the 
NRC  employee  personal  identification 
badge  may  be  used  for  other  than 
security  piuposes  only  with  the  written 
consent  of  the  subject  individual. 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  NRC  may  disclose 
information  and  digital  image  contained 
in  a  record  in  this  system  of  records 
without  the  consent  of  the  subject 
individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  under  any  of 
the  routine  uses  specified  in  the 
Prefatory  Statement  of  General  Routine 
Uses. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper 
forms  in  logs  and  files,  and  on  computer 
media. 

RETRIEVABILmr: 

Information  is  indexed  and  accessed 
by  individual's  name,  social  security 
nvmiber,  identification  badge  number, 
employer's  name,  date  of  visit,  or  , 
sponsor's  name. 

SAFEGUARDS: 

All  records  are  maintained  in  NRC- 
controlled  space  that  is  secured  after 
normal  duty  hours  or  in  security  areas 


under  guard  presence.  Automated 
records  are  protected  bv  password. 

RETENTION  AND  DISPOSAL: 

a.  Records  and  forms  related  to  NRC 
identification  badges  are  retained  in 
files  and  destroyed  when  superseded  or 
obsolete  in  accordance  with  GRS  18-23. 

b.  Manual  visitor  logs  are  retained  in 
cabinets  and  destroyed  2  years  after  date 
of  entry  in  accordance  with  GRS  18- 
17.b. 

c.  The  automated  access  control 
system  reflects  access  to  controlled 
areas  and  employee/contractor/visitor 
identification  information.  These 
records  are  disposed  of  after  the 
retention  period  for  those  records 
identified  in  a.  and  b.,  or  when  no 
longer  needed,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Facilities  and 
Security,  Office  of  Administration,  U.S. 
Nuclear  Regulatorv  Commission, 
Washington,  DC  20555-0001. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555^001.  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations.  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Persons  including  NRC  employees, 
contractors,  consultants,  employees  of 
other  Government  agencies,  and 
visitors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-41 
SYSTEM  name: 

Tort  Claims  and  Personal  Property 
Claims— NRC. 

SYSTEM  LOCATION: 

Primary  system — Office  of  the  General 
Counsel.  NRC.  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville. 
Maryland. 

Duplicate  system — Duplicate  systems 
exist,  in  whole  or  in  part,  in  the  Office 
of  the  Chief  Financial  Officer  (OCFO). 
NRC,  Two  White  Flint  North.  11545 
Rockville  Pike,  Rockville,  Maryland, 
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and  at  the  locations  listed  in  Addendum 
1.  Parts  1  and  2.  Other  NRC  systems  of 
records,  including  but  not  limited  to. 
N'RC-ia.  -Office  of  the  Inspector 
General  (OIG)  Investigative  Records — 
NRC."  and  NRC-32.  'Office  of  the  Chief 
Financial  Officer  Financial  Transactions 
and  Debt  Collection  Management 
Records — NRC."  may  contain  some  of 
the  information  in  this  system  of 
records. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SVSTEM: 

Individuals  who  have  filed  claims 
with  NUC  under  the  Federal  Tort  Claims 
Act  or  the  Military  Personnel  and 
Civilian  Employees'  Claims  Act  and 
individuals  who  have  matters  pending 
before  the  NRC  that  may  result  in  a 
claim  being  filed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
relating  to  loss  or  damage  to  property 
and/or  personal  injury  or  death  in 
which  the  U.S.  Government  may  be 
liable.  This  information  includes,  but  is 
not  limited  to.  the  individual's  name, 
home  address  and  phone  number,  work 
address  and  phone  number,  claim  forms 
and  supporting  documentation,  police 
reports,  witness  statements,  medical 
records,  insurance  information, 
investigative  reports,  repair'replacement 
receipts  and  estimates,  litigation 
documents,  court  decisions,  and  other 
information  necessary  for  the  evaluation 
and  settlement  of  claims  and  pre-claims. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Tort  Claims  Act.  28  U.S.C. 
2671  et  seq  (2000):  The  Military 
Personnel  and  Civilian  Employees' 
Claims  Act  of  1964.  as  amended.  31 
U.S.C.  3721  (1996). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacv  Act,  NR('  may  disclose 
information  contained  in  a  record  in 
this  system  of  records  without  the 
consent  of  the  subject  individual  if  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  under  the  following  routine 
uses: 

a.  To  third  parties,  including 
claimants'  attorneys,  insurance 
companies,  witnesses,  potential 
witnesses,  local  police  authorities  where 
an  accident  occurs,  and  others  who  ma\ 
have  knowledge  of  the  matter  to  the 
extent  necessary  to  obtain  information 
that  will  be  used  to  evaluate,  settle, 
refer,  pay.  and/or  adjudicate  claims. 


h.  To  the  Department  of  Justice  (DOJ) 
when  the  matter  comes  within  their 
jurisdiction,  such  as  to  coordinate 
litigation  or  when  NRC's  authority  is 
limited  and  DOJ  advice  or  approval  is 
required  before  NRC  can  award,  adjust, 
compromise,  or  settle  certain  claims. 

c.  To  the  appropriate  Federal  agency 
or  agencies  when  a  claim  has  been 
incorrectly  filed  with  NRC  or  when 
more  than  one  agency  is  involved  and 
NRC  makes  agreements  with  the  other 
agencies  as  to  which  one  will 
investigate  the  claim. 

d.  The  Department  of  the  Treasury  to 
request  payment  of  an  award, 
compromise,  or  settlement  of  a  claim. 

e.  Information  contained  in  litigation 
records  is  public  to  the  extent  that  the 
documents  have  been  filed  in  a  court  or 
public  administrative  proceeding, 
unless  the  court  or  other  adjudicative 
body  has  ordered  otherwise.  This  public 
information,  including  information 
concerning  the  nature,  status,  and 
disposition  of  the  proceeding,  may  be 
disclosed  to  any  person,  unless  it  is 
determined  that  release  of  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacv. 

f.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 

g.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURE  PURSUANT  TO  5  U.S.C.  5S2A(BX12): 

Disclosure  of  information  to  a 
consumer  reporting  agency  is  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
system  of  records  U)  "consumer 
reporting  agencies"  as  defined  in  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)  (1970))  or  the  Federal  Claims 
(Collection  Act  of  1966.  as  amended  (31 
use.  3701(a)(3)  (1996)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  of  records 
is  stojpd  on  paper,  in  log  books,  and  on 
computer  media. 

RETRtEV  ABILITY: 

Information  is  indexed  and  accessed 
by  the  claimant's  name  and/or  claim 
number. 


SAFEGUARDS: 

The  paper  records  and  log  books  are 
stored  in  locked  file  cabinets  or  locked 
file  rooms  and  access  is  restricted  to 
those  agency  personnel  whose  official 
duties  and  responsibilities  require 
access.  Automated  records  are  protected 
by  password. 

RETENTION  AND  DISPOSAL: 

a.  Tort  claims  and  employee  claims 
are  destroyed  six  years  and  three 
months  after  payment  or  disallowance 
in  accordance  with  GRS  6-lO.a. 

b.  Claims  affected  by  a  court  order  or 
subject  to  litigation  are  destroyed  after 
the  related  action  is  concluded,  or  when 
six  years  and  three  months  old, 
whichever  is  later,  in  accordance  with 
GRS  10-6.C. 

c.  Log  books  are  destroyed  or  deleted 
when  no  longer  needed  in  accordance 
with  GRS  23-8. 

d.  Copies  of  memoranda  contained  on 
electronic  media  are  deleted  when  no 
longer  needed  in  accordance  with  GRS 
20-13. 

e.  Copies  of  tort  claims  and  personal 
property  claims  that  become  part  of 
NRC's  Litigation  Case  File  are  retained 
by  the  Government  permanently  in 
accordance  with  NRCS  2-13.4. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  General  Counsel  for 
Administration,  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contciined  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  a 
number  of  sources,  including  but  not 
limited  to,  claumants,  NRC  employees 
involved  in  the  incident,  witnesses  or 
others  having  knowledge  of  the  matter, 
police  reports,  medical  reports, 
investigative  reports,  insurance 
companies,  and  attorneys. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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NRC-42 

SYSTEM  NAME: 

Skills  Assessment  and  Employee 
Profile  Records— NRC. 

SYSTEM  LOCATION: 

Primary  system — Office  of  Human 
Resources,  NRC.  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville. 
Maryland. 

Duplicate  system-^Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
locations  listed  in  Addendum  I.  Parts  1 
and  2.  This  system  of  records  may 
contain  some  of  the  information 
contained  in  other  system  of  records. 
These  other  systems  may  include,  but 
are  not  limited  to: 

NRC-11.  General  Personnel  Records 
(Official  Personnel  Folder  and  Related 
Records)— NRC;  NRC-19.  Official 
Personnel  Training  Records  Files — NRC; 

CATEGORIES  OF  INDIVIDUALS  COVERED: 

Current,  prospective,  and  former  NRC 
employees,  experts,  consultants, 
contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Specific  information  maintained  on 
individuals  includes  individual  skills 
assessments  that  identify  the  knowledge 
and  skills  possessed  by  the  individual 
and  the  level  of  skills  possessed,  and 
may  include  a  skills  profile  containing, 
but  not  limited  to,  their  name;  service 
computation  date;  series  and  grade; 
education;  training;  work  and  skills 
experience;  special  qualifications; 
licenses  and  certificates  held;  career 
interests,  goals  and  objectives;  and 
availability  for  travel  or  geographic 
relocation. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3396  (1991):  5  U.S.C.  4103 
(1994);  42  U.S.C.  2201  (1992);  Executive 
Order  (E.O.)  9397.  November  22.  1943; 
E.O.  11348.  February  20.  1967,  as 
amended  by  E.O.  12107.  December  28, 
1978;  Pub.  L.  104-106.  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
sec.  5125,  Agency  Chief  Information 
Officer,  February  10,  1996. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  will  be 
to  assess  the  knowledge  and  skills 
needed  to  perform  the  functions 
assigned  to  individuals  and  their 
organizations. 

Information  in  the  system  may  bo 
used  by  the  NRC  to  assess  the  skills  of 
the  staff  to  develop  an  organizational 
training  plan/program;  to  prepare 
individual  training  plans;  to  develop 
recruitment  plans;  and  to  assign 


personnel.  Other  offices  may  maintain 
similar  kinds  of  records  relative  to  their 
specific  duties,  functions,  and 
responsibilities. 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  which  includes  disclosure 
to  other  NRC  employees  who  have  a 
need  for  the  information  in  the 
performance  of  their  duties,  NRC  may 
disclose  information  contained  in  this 
system  of  records  without  the  consent  of 
the  subject  individual  if  the  disclosure 
is  compatible  with  the  purpose  for 
which  the  information  was  collected 
under  the  following  routine  uses: 

a.  To  employees  and  contractors  of 
other  Federal,  State,  local,  and  foreign 
agencies  or  to  private  entities  in 
connection  with  joint  projects,  working 
groups,  or  other  cooperative  efforts  in 
which  the  NRC  is  participating. 

b.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSITION  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  maintained  in 
computerized  form  (Strategic  Workforce 
Planning  System)  and  in  paper  copy. 
Computerized  form  includes 
information  stored  in  memory,  on  disk, 
and  on  computer  printouts. 

RETRIEV  ABILITY: 

Information  may  be  retrieved  in  a 
number  of  ways,  including  but  not 
limited  to  the  individual's  name,  offices, 
or  skill  level;  various  skills,  knowledge, 
training,  education,  or  work  experience; 
or  subject  or  key  words  developed  for 
the  system. 

SAFEGUARDS: 

Records  are  maintained  in  buildings 
where  access  is  controlled  by  a  .security 
guard  force.  Records  are  maintained  in 
areas  where  access  is  controlled  by 
koycard  and  is  limited  to  NRC  and 
contractor  personnel  and  to  others  who 
need  the  records  to  perform  their  official 
duties.  Access  to  computerized  records 
requires  use  of  proper  password  and 
u.ser  identification  codes. 

RETENTION  AND  DISPOSAL: 

System  input  rei:ords  are  destroyed 
after  the  information  is  converted  to 
electronic  medium  and  verified  in 
accordant.e  with  GRS  20-2. a  and  b. 


System  data  maintained  (;l(;ctroni(.allv 
are  currently  unscheduled  and  nuisl  be 
retained  until  a  records  dis|)ositi()ii 
schedule  for  this  information  is 
approved  by  the  Naticmal  Archives  .uid 
Records  Administration.  Hard  copy 
records  documenting  skills 
requirements,  assessments,  strategies, 
and  plans  for  meeting  the  requirements 
are  currently  unscheduled  and  must  be 
retained  until  a  records  disposition 
schedule  for  this  information  is 
approved  by  the  National  Archives  and 
Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

CChief,  Workforce  Planning  and 
Information  Management.  Offict;  of 
Human  Resources.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555^)001. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FCJIA/ 
PA)  Officer.  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure". 

CONTESTING  RECORD  PROCEDURE: 
Same  as  "Notification  procedure". 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  a  number  of  sources, 
including  but  not  limited  to  the 
individual  to  whom  it  pertains, 
informatitm  derived  from  that  supplied 
by  the  individual,  other  systems  of 
records,  supervisors  and  other  NRC 
officials,  contractors,  and  other  agencies 
or  entities. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

NRC-43 

SYSTEM  NAME: 

Employee  Health  Center  Records — 
NRC. 

SYSTEM  LOCATION: 

Primary  system — NRC  Employee 
Health  Center,  One  Whiti-  Flint  North. 
11555  Rockville  Pike.  Ko(  kville, 
Maryland. 

Duplicate  system — Duplicale  systems 
may  exist,  in  whole  or  in  part,  at  the 
NRC's  regional  and  other  offices  listed 
in  Addendum  I,  Parts  1  and  2.  and/or  at 
any  other  health  care  facilities  operating 
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under  a  contract  or  agreement  with  NRC 
for  health-related  services  This  system 
mav  contain  some  of  the  information 
maintained  in  other  systems  of  rtHiords. 
including  .\'RC-11,  "General  Personnel 
Records  (Official  Personnel  Folder  and 
Related  Records)— NRC.  •  NR(:-17. 
"Occupational  In)uries  and  Illness 
Records— NRC.  •  and  NRC-14. 
'Employee  Fitness  Center  Records — 
NRC." 

CATEGORIES  Of  mCNVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  NRC  employees, 
consultants,  contractors,  other 
Government  agency  personnel,  and 
anyone  on  NRC  premises  who  requires 
emergency  or  first-aid  treatment 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  is  comprised  of  records 
developed  as  a  result  of  voluntary 
employee  use  of  health  servu  es 
provided  bv  the  Health  (ienter.  and  of 
emergency  health  services  rendered  bv 
Health  C'enter  staff  to  individuals  for 
m|unes  and  illnesses  suffered  while  on 
NRC"  premises  Specific  information 
maintained  on  individuals  may  include, 
but  is  not  limited  to,  their  name,  date  of 
birth,  and  Social  Security  number, 
medical  histcjrv  and  other  biographical 
data,  test  reports  and  medical  diagnoses 
based  on  employee  health  maintenancp 
physical  examinations  nr  health 
screening  programs  (tests  for  single 
medical  conditions  or  diseases);  history 
of  complaint,  diagnosis,  and  trtMtment 
of  injuries  and  illness  rendered  by  thf' 
Health  Center  staff:  immunization 
records;  records  of  administration  by 
Health  Center  staff  of  medications 
prescribed  by  personal  physicians, 
medical  consultation  records,  statistical 
records;  daily  log  of  patients,  and 
medical  d(x:umentation  such  as 
personal  physician  f:orrespondence.  test 
results  submitted  to  the  Health  ('enter 
staff  by  the  employee,  and  oi  c  upational 
health  records   Forms  used  to  obtain  or 
provide  information  include,  but  are  not 
limited  to,  the  following: 

(1)  Employee  Health  Re( ord 

(2)  ImmunizationHealth  Profile. 
(;j|  Problem  List 

(4)  Progress  Notes 
(SI  Consent  for  Release  of  Medical 
Information 

(6)  Against  Medical  .Advice  (AM.M  Release 

(7)  Patient  Treatment  Record 

(8)  Inie<-tion  Re<  ord 
(91  Allergy 

(10)  Respirator  Certification  Form. 

(11)  Pre-trave!  Questionnaire 

(12)  Flu  Vac  (  ine  Form 

(131  Pneumonia  Vaccine  Knrm 

(14)  TB  Test  Form 

(15)  Office  of  Workers  Cx)mpensation 
Programs  (OWCP)  Occupational  ln|ur\  Form 


(16)  Medical  History 

(17)  Medical  Examination 

(18)  Prostate  .Symptoms  Questionnaire 

(19)  PrcM  tosi)4moidosc:opy  Form 

AUTHORITY  FOR  MAWTENAMCE  OF  THE  SYSTEM: 

5  U  S.C  7901  (1996);  Executive  Order 
9397.  November  22.  1943 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Ac:t,  the  NR(J  may  disclose 
information  contained  in  this  system  of 
records  without  the  consent  of  the 
subject  individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  re<:ord  was  collected  under  the 
following  routine  uses: 

a  To  refer  information  required  by 
applit:able  law  to  be  disclosed  to  a 
Federal,  State,  or  local  public  health 
service  agency  concerning  individuals 
who  have  c:ontracted  certain 
c  i)mmunic:ahle  diseases  or  conditions  in 
an  effort  to  prevent  further  outbreak  of 
the  disease  or  condition. 

h  To  disclose  information  to  the 
appropriate  Federal.  State,  or  Icjcal 
agency  responsible  for  investigation  of 
an  acf:ident,  disease,  medical  condition, 
or  injury  as  required  by  pertinent  legal 
authority. 

c    To  disclose  information  to  the 
()ffic;e  of  Workers'  (Compensation 
Programs  in  c:onnection  with  a  claim  for 
benefits  filed  by  an  employee 

d  To  Health  Cienter  staff  and  medical 
personnel  under  a  contract  or  agreement 
with  NRC  who  need  the  information  in 
ordeT  to  schedule,  conduct,  evaluate,  or 
follow  up  on  physic:al  examinations, 
tests,  emergency  treatments,  or  other 
medic:al  and  health  care  services 

e  To  refer  information  to  private 
physicians  designated  bv  the  individual 
when  requested  in  writing. 

f  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
re<:ords  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906 

g  For  any  of  the  routine  uses 
spe<.:ified  in  the  Prefatory  Statement  of 
(jcneral  Routine  Uses. 

POUOES  AND  PRACTICES  FOR  STORING. 
RETRIEV1NQ,  ACCESSING,  RETAVMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  on 
microfiche,  on  computer  media,  and  on 
file  cards,  logs,  x-rays,  and  other 
medical  reports  and  forms. 

RETRIEVABIUTV: 

Records  are  retrieved  by  the 
individual's  name,  date  of  birth,  and 


Social  Security  number,  or  any 
combination  of  those  identifiers. 

SAFEGUARDS: 

Records  in  the  primary  system  are 
maintained  in  a  building  where  access 
is  controlled  by  a  security  guard  force 
and  entry  to  each  floor  is  controlled  by 
keycard.  Records  in  the  system  are 
maintained  in  lockable  file  cabinets 
with  access  limited  to  agency  or 
contractor  personnel  whose  duties 
require  access.  The  records  are  under 
visual  control  during  duty  hours.  Access 
to  automated  data  requires  use  of  proper 
password  and  user  identification  codes 
by  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  documenting  an  individual 
employees  medical  history,  physical 
condition,  and  visits  to  Government 
health  facilities,  for  nonwork-related 
purposes,  are  maintained  for  six  years 
from  the  date  of  the  last  entry  as  are 
records  on  consultants,  contractors, 
other  Government  agency  personnel, 
and  anyone  on  NRC  premises  who 
requires  emergency  or  first-aid 
treatment  in  accordance  with  GRS  1-19. 
Health  Center  control  records  such  as 
logs  or  registers  reflecting  daily  visits 
are  destroyed  three  months  after  the  last 
entry  if  the  information  is  summarized 
on  a  statistical  report  in  accordance 
with  GRS  l-20a  and  two  years  after  the 
last  entry  if  the  information  is  not 
summarized  in  accordance  with  GRS  1- 
20b.  Occupational  health  records/long- 
term  medical  records  are  retained  in 
accordance  with  GRS  l-21a.  Employees 
are  given  copies  of  their  records  if 
requested  upon  separation  from  the 
agency. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Manager,  Employee  Assistance  and 
Wellness  Services,  Office  of  Human 
Resources,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA)  Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  comply  with  the 
procedures  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9;  and 
provide  their  full  name,  any  former 
name(s),  date  of  birth,  and  Social 
Security  number. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 
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CONTES'nNG  RECORD  PROCEDURE: 

I  Same  as  "Notification  procedure." 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  a  number  of  sources 
including,  but  not  limited  to,  the 
individual  to  whom  it  pertains; 
laboratory  reports  and  test  results;  NRC 
Health  Center  physicians,  nurses,  and 
other  medical  technicians  or  personnel 
who  have  examined,  tested,  or  treated 
the  individual;  the  individual's 
coworkers  or  supervisors;  other  systems 
of  records;  the  individual's  personal 
physician(s);  NRC  Fitness  Center  staff; 
other  Federal  agencies;  and  other 
Federal  employee  health  units. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
NRC-44 
SYSTEM  NAME: 

Employee  Fitness  Center  Records — 
NRC. 

SYSTEM  LOCATKM: 

Primary  system — NRC  Fitness  Center, 
Two  White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland. 

Duplicate  system — Duplicate  systems 
may  exist,  in  whole  or  in  part,  at  the 
NRC's  regional  and  other  offices  listed 
in  Addendum  I,  Parts  1  and  2,  and/or  at 
other  facilities  operating  under  a 
contract  or  agreement  with  NRC  for 
fitness-related  services.  This  system 
may  contain  some  of  the  information 
maintained  in  other  systems  of  records, 
including  NRC-32,  "Office  of  the  Chief 
Financial  Officer  Financial  Transactions 
and  Debt  Collection  Management 
Records-NRC." 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NRC  employees  who  apply  for 
membership  in  the  Fitness  Center  as 
well  as  current  and  inactive  Fitness 
Center  members. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  includes  employees' 
applications  to  participate  in  NRC's 
Fitness  Center,  information  on 
individuals'  degree  of  physical  fitness 
and  their  fitness  activities  and  goals, 
and  various  forms,  memoranda,  and 
correspondence  related  to  Fitness 
Center  membership  and  financial/ 
payment  matters.  Specific  information 
contained  in  the  application  for 
membership  includes  the  employee 
applicant's  name,  gender,  age,  Social 
Security  number,  height,  weight,  and 
medical  information,  including  a  history 
of  certain  medical  conditions;  the  name 
of  the  individual's  personal  physician 


and  any  prescription  or  over-the-counter 
drugs  taken  on  a  regular  basis;  and  the 
name  and  address  of  a  person  to  be 
notified  in  case  of  emergency.  Forms 
used  to  obtain  or  provide  information 
include,  but  are  not  limited  to,  the 
following: 

(1)  Application  Package. 

(2)  Release  of  Medical  Information/ 
Physician's  Statement. 

(3)  Fitness  Assessment. 

(4)  Pre-exercise  Healthi  Screening. 

(5)  Account  Logs. 

(6)  Terminated  Memberships. 

(7)  New  Membersliips. 

(8)  Monthly  Dues  Collected. 

(9)  Accident  Report. 

(10)  "Dear  Participant"  Letter. 

(11)  Refund  Request. 

(12)  Regional  Employee  Sign-in  Log. 

(13)  Member  of  the  Month. 

(14)  User  Suggestion  Form. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7901  (1996)  ;  Executive  Order 
9397,  November  22,  1943. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  the  NRC  may  disclose 
information  contained  in  this  system  of 
records  without  the  consent  of  the 
subject  individual  if  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  collected  under  the 
following  routine  uses: 

a.  To  the  individual  listed  as  an 
emergency  contact,  in  the  event  of  an 
emergency. 

b.  To  the  National  Archives  and 
Records  Administration  or  to  the 
General  Services  Administration  for 
records  management  inspections 
conducted  under  44  U.S.C.  2904  or 
2906. 

c.  For  any  of  the  routine  uses 
specified  in  the  Prefatory  Statement  of 
(ieneral  Routine  Uses. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

DISCLOSURES  PURSUANT  TO  5  U.S.C.  552A(BK12): 

Disclosures  of  information  to  a 
consumer  reporting  agency  are  not 
considered  a  routine  use  of  records. 
Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a{f) 
(1970))  or  the  Federal  Claims  Collection 
Act  of  1966,  as  amended  (31  U.S.C. 
3701(a)(3)  (1996)). 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  computer 
media  and  in  paper  form  in  logs  and 
files. 

retrievability: 

Information  is  indexed  and  accessed 
bv  an  individual's  name  and/or  Social 
Security  number. 

SAFEGUARDS: 

Records  in  the  primary'  system  are 
maintained  in  a  building  where  access 
is  controlled  by  a  security  guard  force. 
Access  to  the  Fitness  Center  is 
controlled  by  keycard  and  bar  code 
verification.  Records  in  paper  form  are 
stored  alphabetically  by  individuals' 
names  in  lockable  file  cabinets 
maintained  in  the  NRC  Fitness  Center 
where  access  to  the  records  is  limited  to 
agency  and  Fitness  Center  personnel 
whose  duties  require  access.  The 
records  are  under  visual  control  during 
duty  hours.  Automated  records  are 
protected  by  screen  saver.  Access  to 
automated  data  requires  use  of  proper 
password  and  user  identification  codes. 
Only  authorized  personnel  have  access 
to  areas  in  which  information  is  stored. 

RETENTION  AND  DISPOSAL: 

Fitness  Center  records  are  currently 
unscheduled  and  must  be  retained  until 
the  National  Archives  and  Records 
Administration  approves  a  records 
disposition  schedule  for  this  material. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Safety  and  Health  Program  Manager, 
Office  of  Human  Resources.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001, 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  pertaining  to  themselves 
should  write  to  the  Freedom  of 
Information  Act  and  Privacy  Act  (FOIA/ 
PA).Officer,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555^001,  and  comply  with  the 
procediu-es  contained  in  NRC's  Privacy 
Act  regulations,  10  CFR  part  9. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  procedure." 

CONTESTING  RECORD  PROCEDURE: 

Same  as  "Notification  procedure." 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  principally  obtained  from  the 
individuals  upon  whom  the  records  are 


63808 


Federal  Register 'Vol    67,  No    199 /Tuesday,  October  15,  2002 /Notices 


maintaint'd   OtheT  sour(>'s  nt 
information  include,  but  ar*'  not  limited 
to,  the  N'RC  F'ltness  Center  Direc  tor  and 
other  staff,  physicians  retained  h\  the 
\R(..  and  the  individuaK    persunal 
phvsi(:ian». 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None 

■\.!i!''::  turn  i — List  of  U,S.  Nuclear 
Kf-yuM'  ir\  ('nmmi'isiiin  I.niHtinns 

r'-ir'  'i--\K(    ^^.M.;(il;a^'.■r■^  O't;.  es. 

!    ():■.■  V\';;'H  F:,iv  \.,rth,   ll.'>.'>5  Rockville 
':'.K-    K      ^■.,::-    M(r\  ,ind  20852-2738, 


J    I  vv.)  While  Flint  \iirih,  1  l,=i4,S  Rockville 
Vikr    K.M  kull.v  Mar\ldnii  ^OK.T2-27:)a 

f    V\, II. ■hulls.-    ')()()()  Hoiling  Brook 
j'irkrt  i\    K.K  kvill.-,  Marvlanil  208.S2-2:':1H 

i'  lit  .:      \K(    KruioiiHJ  ( )ffi(  es 

1    \Kl    Ki'Hi'inl    4"i  .Mlendale  Road,  K-iilg 
■  i!  I'ri,ss;,i    t'.'nii->\Kdiiia  l<t40h-14lT 

J    \Kl    K.'ypinll    .At], intH  Federal  Center, 
2i   iH'i    (.1  lMrs\th  Strf»-t,  SVV  ,  ,\tldnta, 
Georgi.i   II)  til  t    (4  1'. 

,t    NK(    Kegiun  111,  Hill  VVarrHnville  Road, 

1,IM.'      llllIl.MS   tliri  tJ-4   iTl 

4    NKl    K.'giMii  1\    t)I  1  K\dn  ['la/a  Drive 
Suite  4011     XriiJiurMii     1  fVds  "t.()l  1 -Hl)64 


5  High-Level  Waste  Management  Office. 
1,'),t1  Hillshire  Drive.  Las  Vegas.  Nevada 
841,34 

6  NRC  Technical  Training  C^enter,  5746 
Marlin  Road,  Suite  200.  Chattanooga, 
[ennessee  ;i741 1-5677, 

Dated  in  Rockville,  Maryland,  this  4th  day 
lit  October.  2002, 

For  the  Nuclear  Regulatory  Commission. 
Stuart  Reiter. 
i'.hief  Information  Officer. 

[FR  Doc   02-25994  Filed  10-11-02;  8:45  am] 
BILUNG  CODE  7590-01 -P 


Tuesday, 
October  15,  2002 


F 


Part  IV 


P 


The  President 


Proclamation  7606 — Columbus  Day,  2002 


^ 


Federal  Register 

Vol.  67,  No.  199 
Tuesday,  October  15,  2002 


Presidential  Documents 


Title  3— 

The  President 


Proclamation  7606  of  October  9,  2002 
Columbus  Day,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  August  1492,  Christopher  Columbus  sailed  from  Palos,  Spain,  embarking 
on  a  westward  voyage  and  intending  to  establish  a  new  trade  route  from 
Spain  to  the  Far  East.  With  three  ships  and  a  crew  of  approximately  100 
men,  he  journeyed  across  the  Atlantic  Ocean.  Instead  of  finding  a  new 
route  to  the  Indies,  Columbus  discovered  the  Bahama  Islands.  Today,  more 
than  five  centuries  later,  Americans  continue  to  celebrate  Columbus'  bold 
expedition  and  recognize  his  pioneering  achievements  as  an  enduring  symbol 
of  imagination,  courage,  and  perseverance. 

Columbus  brought  European  settlers  to  North  America  and  helped  establish 
a  new  era  of  world  exploration  during  his  four  journeys  to  the  "New  World." 
In  the  years  following  his  voyage  of  discovery,  others  such  as  John  Cabot, 
Vasco  da  Gama,  and  Ferdinand  Magellan  followed  Columbus"  example  to 
explore  and  discover  new  lands,  peoples,  and  cultures. 

Today,  Columbus'  spirit  of  innovation  and  discovery  flourishes  in  America 
as  we  seek  to  advance  knowledge  and  ensure  prosperity  and  hope  for  all 
people.  We  challenge  our  young  men  and  women  particularly  to  reach 
for  all  their  dreams  as  the  great  explorers  of  the  past  did. 

In  commemoration  of  Columbus'  remarkable  journey  510  years  ago,  the 
Congress,  by  joint  resolution  of  April  30,  1934,  and  modified  in  1968  (36 
U.S.C.  107),  as  amended,  has  requested  that  the  President  proclaim  the 
second  Monday  of  October  of  each  year  as  "Columbus  Day." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  14,  2002,  as  Columbus  Day.  1 
call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
ceremonies  and  activities.  I  also  direct  that  the  flag  of  the  United  States 
be  displayed  on  all  public  buildings  on  the  appointed  day  in  honor  of 
Christopher  Columbus. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
October,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


[FR  Doc.  02-26373 
Filed  10-11-02;  8:45  ami 
Billing  code  3195-01-P 
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The  Items  in  this  tist  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
Significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  15, 
2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine 
domestic  and  foreign 
Mediterranean  fruit  fly:  cold 

treatment  of  fruits. 

published  10-15-02 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Grants 
Rural  Business  Enterprise 
and  Television 
Demonstration  Programs. 
published  10-15-02 
Rural  Business  Opportunity 
Program,  rural  and  rural 
areas   definition,  published 
10-15-02 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Grants 

Rural  Business  Opportunity 
Program,  rural  and  rural 
areas,  definition,  published 
10-15-02 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atntospheric  Administration 

Endangered  and  threatened 
species 

Permit  transfers,  published 
9-13-02 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Freedom  of  Information  Act. 
implementation 
Commission  records  and 
information,  published  10- 
15-02 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Federal  Tort  Claims  Act 
procedures,  published  9-13- 
02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 


California   published  8-13-02 
Florida,  published  8-15-02 
Indiana   published  8-13-02 
Kentucky    published  8-15-02 
Pesticides,  tolerances  in  food 
animal  feeds,  and  raw 
agncultural  commodities 
Atrazine   etc     published  7- 

17-02 
Benomyl   published  7-17-02 
Methoxychlor   published  7- 
17-02 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  published  8-15- 
02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations,  table  of 
assignments 

Vanous  States,  published  9- 
20-02 
GOVERNMENT  ETHICS 
OFFICE 

Government  ethics 
Incumbent  public  financial 
disclosure  reports, 
technical  amendment, 
published  9-13-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 
Class  II  devices— 
Apnea  monitor,  special 
controls,  published  7- 
17-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Individually  identifiable  health 
information,  pnvacy 
standards,  published  8-14- 
02 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Financial  activities 
Loan  guaranty   insurance, 
and  interest  subsidy 
revision,  correction, 
published  10-15-02 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf  oil 
and  gas  leasing 
Leasing  incentive  framework 
establishnnent:  bidding 
systems  and  joint  bidding 
restnctions.  and  royalty 
suspensions,  clanf  leaf  ion, 
published  9-12-02 
JUSTICE  DEPARTMENT 
Parole  Commission 
Federal  pnsoners,  paroling 
and  releasing,  etc.. 


United  States  and  District  of 
Columbia  Codes, 
pnsoners  serving 
sentences;  published  9- 
13-02 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Security  futures  products: 
Brol<er-dealers;  transaction 
confirmation  requirements: 
published  9-13-02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Lower  Mississippi  River. 
New  Orleans,  LA:  secunty 
zones,  published  10-3-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 

Boeing;  published  10-7-02 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Organization,  functions,  and 
authonty  delegations: 
Appropriate  ATF  officers 
Correction;  published  10- 
15-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwrfruit  grown  in — 
California:  comments  due  by 
10-21-02;  published  8-22- 
02  [FR  02-21364) 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Mango  promotion,  research, 
and  information  order; 
comments  due  by  10-25-02; 
published  8-26-02  [FR  02- 
21535] 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Federal  Meat  Inspection  and 
Poultry  Products 
Inspection  Acts;  State 
designations — 
Maine;  termination, 
comments  due  by  10- 
23-02;  published  10-2- 
02  [FR  02-24979] 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Review  inspection 
requirements;  comments 


due  by  10-21-02;  published 
8-21-02  [FR  02-21158] 
COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  sen/ices  surveys: 
BE-22;  annual  survey  of 
selected  services 
transactions  with 
unaffiliated  foreign 
persons;  comments  due 
by  10-25-02;  published  8- 
26-02  [FR  02-21691] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Incidental  taking — 
Southern  California;  drift 
gillnet  fishing  prohibited; 
loggertiead  sea  turtles; 
comments  due  by  10- 
21-02;  published  9-20- 
02  [FR  02-23841] 
Fishery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

South  Atlantic  shrimp; 
comments  due  by  10- 
21-02;  published  9-4-02 
[FR  02-22544] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  10-21-02; 
published  10-4-02  [FR 
02-25335] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Coral  reef  ecosystems; 
comments  due  by  10- 
24-02;  published  9-24- 
02  [FR  02-24013] 
West  Coast  salmon; 
comments  due  by  10- 
25-02;  published  10-10- 
02  [FR  02-25865] 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

District  of  Columbia  sex 
offender  registration; 
comments  due  by  10-21-02; 
published  8-21-02  [FR  02- 
20468] 
DNA  information;  collectwn 
and  use;  comments  due  by 
10-21-02;  published  8-21-02 
[FR  02-20606] 
ENERGY  DEPARTMENT 
Financial  assistance: 
Grants  and  cooperative 
agreements  with  for-profit 
organizations;  uniform 
administrative 
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requirements;  comments 
due  t>y  10-25-02; 
published  8-2&02  [FR  02- 
20967] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
New  Hampshire;  comments 

due  by  10-21-02; 

published  9-19-02  [FR  02- 

23728] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
New  Hampshire;  comments 

due  by  10-21-02; 

published  9-19-02  [FR  02- 

23729] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Utah;  comments  due  by  10- 

21-02;  published  9-19-02 

[FR  02-23378] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
Utah;  comments  due  t>y  10- 

21-02;  published  9-19-02 

[FR  02-23379] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Utah;  comments  due  by  10- 

21-02;  published  9-20-02 

[FR  02-23817] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  t>y 

10-21-02;  published  9-20- 

02  [FR  02-23987] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  comnrients  due  by 
10-24-02;  published  9-24- 
02  [FR  02-24091] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
Stales: 

Kentucky;  comments  due  by 
10-24-02;  published  9-24- 
02  [FR  02-24092] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implenf)entation 
plans;  approval  and 


promulgation;  various 
States: 

Utah;  comments  due  by  10- 
21-02;  published  9-20-02 
[FR  02-23816] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  10-21-02;  published 
9-19-02  [FR  02-23585] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  10-21-02;  published 
9-19-02  [FR  02-23586] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  10-23-02;  published 
9-23-02  [FR  02-23988] 
Toxic  substances: 
Significant  new  uses — 
3-Hydroxy-1,1- 
dimethyltKJtyl  derivative, 
etc.;  comments  due  by 
10-21-02;  published  9- 
20-02  [FR  02-23749] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
.Construction  and 

development;  storm  water 
discharges;  comments 
due  by  10-22-02; 
published  6-24-02  [FR  02- 
12963] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services; 
Telecommunications  Act  of 
1996;  implementation — 
Customer  proprietary 
networi<  and  other 
customer  information; 
telecommunications 
carriers'  use;  non- 
accounting  safeguards; 
unauthorized  long 
distance  changes; 
comments  due  by  10- 
21-02;  published  9-20- 
02  [FR  02-23200] 
Radio  stations;  table  of 
assignments: 
Colorado  and  Texas; 
comments  due  by  10-21- 


02;  published  9-9-02  [FR 

02-22757] 
Ohio;  comments  due  by  10- 

21-02;  published  9-12-02 

[FR  02-23140] 
Oklahoma  and  Texas; 

comments  due  by  10-21- 

02;  published  9-12-02  [FR 

02-23141] 
Oregon;  comments  due  by 

10-21-02;  published  9-12- 

02  [FR  02-23139] 
Texas;  comments  due  by 

10-21-02;  published  9-12- 

02  [FR  02-23138] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

State  banks  chartered  as 
limited  liability  companies; 
insurance  eligibility; 
comments  due  by  10-21-02; 
published  7-23-02  [FR  02- 
18467] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
National  and  local  coverage 
, determinations;  review; 
comments  due  by  10-21- 
02;  published  8-22-02  [FR 
02-21530] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Inspector  General  Office, 
Health  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs;  fraud  and 
abuse: 

Beneficiary  coinsurance  and 
deductible  amounts; 
waiver  under  anti-kickback 
statute;  safe  hartx>r; 
comments  due  by  10-25- 
02;  published  9-25-02  [FR 
02-24344] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  Insurance 
programs: 

Puerto  Rico;  condominium 
development;  FHA 
approval;  comments  due 
by  10-21-02;  published  8- 
21-02  [FR  02-21225] 

Single  family  mortgage 
insurance — 

One-time  and  up-front 
premiums;  submission 
schedule;  comments 
due  by  10-21-02; 
published  8-21-02  [FR 
02-21227] 

Rehabilitation  Loan 
Insurance  Program; 
comments  due  by  10- 
21-02;  published  8-21- 
02  [FR  02-21228] 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 

California  tiger  salamander 
Sonoma  County  distinct 
population  segment: 
comments  due  by  10-21- 
02;  published  7-22-02  [FR 
02-18451] 

Heanng,  etc  ;  comments 
due  by  10-21-02, 
published  8-26-02  [FR 
02-21628] 
Critical  habitat 
designations — 
Cushenbury  milk-vetch, 
etc.  (carbonate  plants 
from  San  Bemardino 
Mountains,  CA); 
comments  due  by  10- 
21-02;  published  9-20- 
02  [FR  02-23942] 
Topeka  shiner;  comments 
due  by  10-21-02; 
published  8-21-02  [FR 
02-20939] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcenrwnt  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kansas;  comments  due  by 
10-23-02;  published  9-23- 
02  [FR  02-24016] 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  10-24-02; 
published  9-24-02  [FR  02- 
24207] 

NUCLEAR  REGULATORY 
COMMISSION 

Electronic  maintenance  and 

submission  of  information. 

comments  due  by  10-21-02; 

published  9-6-02  [FR  02- 

21888] 
NUCLEAR  REGULATORY 
COMMISSION 
Electronic  maintenance  and 

submission  of  information; 

comments  due  by  10-21-02; 

published  9-6-02  [FR  02- 

21889] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
Leyse,  Robert  H  :  comments 

due  by  10-23-02. 

published  8-9-02  [FR  02- 

20172] 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage, 
licensing  requirements 
Dry  cask  independent  spent 

fuel  and  monitored 

retrievable  storage 

installations;  siting  and 


VI 
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design,  geological  and 
seismological 
characteristics    comments 
due  by  10-22-02 
published  9-5-02  [FR  02- 
22596] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Security  futures  products 
Margin  related  to  secunty 
futures  products,  reserve 
requirements    comments 
due  by  10-23-02 
published  9-23-02  [FR  02- 
24027] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Load  lines 
Great  Lakes- 
Lake  Michigan,  river 
barges,  limited  service 
domestic  voyages 
comments  due  by  10- 
23-02,  published  4-23- 
02  [FR  02-09834] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc 

Niagara  Falls,  NY   special 
flight  rules  in  vicinity— 
Canadian  flight 
management 
procedures   comments 
due  by  10-21-02 
published  9-4-02  [FR 
02-22267] 

Airworthiness  directives 
•     Boeing,  comments  due  by 

10-21-02.  published  9-25- 

02  [FR  02-24306] 
Bombardier   comments  due 

by  10-21-02.  published  9- 

25-02  [FR  02-24282] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives 


Bombardier   comments  due 
by  10-25-02.  published  9- 
25-02  [FR  02-24178] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Bntten  Norman  (Bembridge) 
Ltd  .  comments  due  by 
10-24-02.  published  9-17- 
02  [FR  02-23515] 
Cameron  Balloons  Ltd 
comments  due  by  10-21- 
02.  published  9-13-02  [FR 
02-23288] 
Domier    comments  due  by 
10-25-02   published  9-25- 
02  [FR  02-24307] 
Hartzell  Propeller  Inc 
comments  due  by  10-21- 
02   published  9-19-02  (FR 
02-23777] 
McDonnell  Douglas, 
comments  due  by  10-21- 
02    published  9-4-02  [FR 
02-22436] 
Mitsubishi  Heavy  Industries. 
Ltd    comments  due  by 
10-2102   published  9-13- 
02  [FR  02-23289] 
Pilatus  Bntten-Norman  Ltd  : 
comments  due  by  10-21- 
02    published  9-17-02  [FR 
02-23514] 
Pratt  &  Whitney,  comments 
due  by  10-21-02. 
published  9-19-02  [FR  02- 
23776] 
Airworthiness  standards 
Special  conditions — 
Raytheon  Aircraft  Co 
Model  HS  1 25  Series 
700 A  airplanes 
comments  due  by  10- 
24-02.  published  9-24- 
02  [FR  02-24242] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards 


Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  small 
women  and  young 
children,  etc:  phase-in 
requirements;  comments 
due  by  10-24-02, 
published  9-24-02  [FR 
02-24236] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Foreign  corporations:  gross 
income:  exclusions, 
comments  due  by  10-22- 
02:  published  8-2-02  [FR 
02-19127] 

Correction,  comments  due 
by  10-22-02;  published 
9-17-02  [FR  C2-19127] 
Returned  or  recharacterized 
IRA  contnbutions: 
earnings  calculation, 
comments  due  by  10-21- 
02.  published  7-23-02  [FR 
02-18452] 
Taxpayer  Identifying 
numbers;  requirement  on 
submissions:  comments 
due  by  10-23-02: 
published  7-26-02  [FR  02- 
18792] 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule 
Respirator  and 
cardiovascular  conditions, 
evaluation  of  hyperlension 
with  heart  disease, 
comments  due  by  10-21- 
02:  published  8-22-02  [FR 
02-21366] 

UST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with    PLUS"  (Public  Laws 
Update  Service)  on  202-741- 


6043.  This  list  Is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr  html. 

The  texl  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone.  202-512-1808)   The 
texl  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available 

H.R.  64(VP.L.  107-236 

Santa  Monica  Mountains 
National  Recreation  Area 
Boundary  Adjustment  Act  (Oct. 
9,  2002;  116  Stat.  1483) 

Last  List  October  7.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  tree  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOli8tserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
sp)ecific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


Title 


Stock  Number 


Price       Revision  Data 


This  checklist,  prepared  by  tfie  Office  of  the  Federal  Register,  Is 

published  weekly.  It  is  arranged  in  ttie  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whicfi  is  now  available  for  sale  at  the  Govemment  Printing 

Offk:e. 

A  cfiecklist  of  cunwrt  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wfnch  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Offk»'s  GPO  Access  Service  at  http7/www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  sut>scription  to  all  revised  paper  volumes  is 

$1 195.00  domestK,  $298.75  additk)nal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  t»y  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TKie  Stock  Number  Price       Revision  Date 

1.  2  (2  Resen/ed) (869-048-00001-1) 9.00 

3  (1997  Compilatkxi 
and  Ports  100  and 

I  101)  (869-048-O0002-0) 59.00 

4  (869-048-00003-8) 9.00      " 

5  Parts: 

1-699  (869-048-O0004-6) 57.00 

700-1 199  (869-048-00005-4) 47.00 

1200-€nd,  6  (6 
Reserved) (869-048-00006-2) 58.00 

7  Parts: 

1-26  (869-048-00001-1) 41.00 

27-52  (869-O48-00008-9) 47.00 

53-209 (869-O48-00009-7) 36.00 

210-299 (869-04M)0010-l) 59.00 

300-399 (869-048-0001 1-9) 42.00 

400-699 (869-048-00012-7) 57.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869-048-00014-3) 58.00 

1000-1199  (869-048-00015-1)  25.00 

1200-1599  (869-048-00016-0) 58.00 

1600-1899  (869-048-00017-8) 61.00 

1900-1939  (86W)48-00018-6) 29.00 

1940-1949  (869-048-00019-4) 53.00 

1950-1999  (869-048-00020-8) 47.00 

2000-€nd (869-048-00021-6) 46.00 

8  (869-048-00022-4) 58.00 

9  Parts: 

1-199  (869-048-00023-2) 58.00 

200-€nd  (869-048-00024-1) 56.00 

10  Parts: 

1-50  (869-048-00025^) 58.00 

51-199 (869-048-00026-7) 56.00 

200^99 (869-048-00027-5) 44.00 

500-€nd  (869-04^30028-3) 58.00 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-00030-5) 30.00 

200-219 (869^)48-00031-3) 36.00 

220-299 (869-048-00032-1) 58.00 

300-499 (86W)48-00033-0) 45.00 

500-599 (86W)4a-00034-8) 42.00 

600-End  (869-048-00035-6) 61.00 

13  (869-048^)0036-«) 47.00 


Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

.2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

.2002 

Jan. 

.2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

.2002 

Jan. 

,2002 

Jan. 

,2002 

Jan, 

,2002 

Jan, 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan, 

,2002 

Jan. 

,2002 

Jan, 

1,2002 

Jan. 

1,2002 

Jan, 

,2002 

Jan, 

,2002 

Jan. 

,2002 

Jan, 

,2002 

Jan, 

1,2002 

Jan, 

1,2002 

Jan, 

1,2002 

Jan. 

1,2002 

Jon. 

1,2002 

Jon. 

1,2002 

Jon. 

1,2002 

Jan.  1 


14  Parts: 

1-59  (869-048-00037-2)  60.00 

60-139 (869-048-00038-1)  58.00 

140-199 (869-048-00039-9) 29.00 

200-1199  (869-048-00040-2) 47.00 

1200-End (869-048-00041-1)  41.00 

15  Parts: 

0-299  (869-048-00042-9)  37.00 

300-799 (869-048-00043-7)  58.00 

800-£nd  (869-048-00044-5) 40  00 

16  Parts: 

0-999  (869-048-00045-3)  47.00 

1000-£nd (869-048-00046-1)  57.00 

17  Parts: 

1-199  (869-048-00048-8)  47.00 

200-239 (869-048-00049-6)  55.00 

240-End  (869-048-00050-0) 59.00 

18  Parte: 

1-399  (869-048-00051-8)  59.00 

400-End  (869-048-00052-6) 24.00 

19  Parts: 

1-140  (869-048-00053-4) 57.00 

141-199 (869-048-00054-2) 56.00 

200-End  (869-048-O0055-1)  29.00 

20  Parts: 

1-399  (869-048-00056-9)  47.00 

400-499 (869-048-00057-7)  60.00 

500-End  (869-048-00058-5)  60.00 

21  Parts: 

1-99  (869-048-00059-3)  39.00 

100-169 (869-048-00060-7)  46.00 

170-199 (869-048-00061-5) 47.00 

200-299 (869-048-O0062-3) 16.00 

300-499 (869-048-00063-1) 29.00 

500-599 (869-048-00064-0)  46.00 

600-799 (869-048-00065-8) 16.00 

800-1299  (869-048-00066-6)  56.00 

1300-End (869-048-00067-4) 22.00 

22  Parts: 

1-299  (869-048-00068-2)  59.00 

300-End  (869-048-00069-1)  43.00 

23  (869-048-00070-4)  40.00 

24  Parts: 

0-199  (869-048-00071-2)  57.00 

200-499 (869-048-00072-1)  47.00 

500-699 (869-048-00073-9) 29.00 

700-1699  (869-O48-00074-7) 58.00 

1700-End (869-048-00075-5)   ..  29.00 

25  (869-048-00076-3)..  68.00 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 45.00 

§§1.61-1.169 (869-048-00078-0) 58.00 

§§1.170-1.300 (869-048-O0079-8) 55.00 

§§1.301-1.400  (869-048-00080-1)  44.00 

§§1.401-1.440 (869-048-00081-0) 60.00 

§§1,441-1.500  (869-048-00082-8)  47,00 

§§1.501-1.640 (869-048-00083-6) 44.00 

§§  1.641-1.850 (869-048-00084-4) 57.00 

§§1.851-1.907  (869-O48-00085-2) 57.00 

§§1.908-1.1000  (869-048-00086-1) 56.00 

§§1.1001-1.^00  (869-O48-00087-9)  58.00 

§§1.1401-£nd  (869-048-00088-7)  61.00 

2-29  (869-048-00089-5) 57.00 

30-39 (869-048-00090-9)  39.00 

40-49  (869-048-00091-7)  26,ra 

50-299 (869-048-00092-5) 38.00 

300-499 (869-04M)0093-3) 57.M 

500-599 (869-048-00094-1) 12.00 

600-End  (869-048-00095-0) 16.00 


2002 


27  Parte: 

1-199  


(869-048-00096-8) 61.00 


Jan 

1   2002 

Jan. 

1   2002 

Jan 

1   2002 

Jan 

1   2002 

Jan 

1   2002 

Jan 

1   2002 

Jan 

1   2002 

Jan 

1.2002 

Jon 

1   2002 

Jan 

1   2002 

Apr 

1.2002 

Apr. 

1.2002 

Apr 

1.2002 

Apr 

1,2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

1.2002 

Apr 

1   2002 

Apr 

1.2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

1.2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

1.2002 

Apr 

1.  2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

1.2002 

Apr 

1.2002 

Apr 

1.2002 

Apr 

I   2002 

Apr 

1    2002 

Apr 

1.2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

I   2002 

Apr 

1   2002 

Apr 

1.2002 

Apr 

1,2002 

Apr 

1.2002 

^Apr 

1.2002 

Apr 

1,2002 

Apr 

1.2002 

Apr 

1.2002 

Apr 

1   2002 

Apr 

1   2002 

Apr 

1,2002 

Apr 

1.2002 

Apr 

1.2002 

Apr 

1.2002 

Apr 

1.2002 

'Apr 

1.2002 

Apr 

1.2002 

Apr 

1,2002 

VUl 
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Titte 

200-£nd 


Stock  Number 

,  (8<59-O48-00097-6) 


28  Parts:  

0-42  (86<M)4a-00098-4) 

43-encl      (869-048-0OOW-2) 


29  Parts: 

0-W  

10O-499     

500-899     

900-1899  

1900-1910  (§§1900  to 

1910,999) 
1910  (§§1910  1000  to 

end)      

1911-1925  

1926    

1927-€nd 


(869-044-00 
(869-048-00 
(869-048-00 
(869-048-00 


00-4) 
01-8) 
02-6) 
03-4) 


(869-048-00104-2) 


(869-044-001 
(869-044-001 
(869-048-001 
(369-044-001 


05-5) 
06-3) 
07-7) 
08-0) 


30  Parts: 

•1-199      (869-048-00109-3) 

200-699     (869-044-001 10-1 ) 

•700-End  (869-048-001 1 1-5) 

31  Parts: 

0-199       (869-048-001 12-3) 

200-fnd    (869-044-00 113-6) 

32  Parts: 

1-39  Vol.  I 

1-39  Vot  II     

1-39  Vol  III       

•1-190      (869-048-00114-0) 

191-399    (869-044-001 15-2) 

400-629     (869-048-001 16-6) 

630^99     (869-048-001 17-4) 

•700-799  (869-048-001 18-2) 

•800-€nd  (869-048-001 19-1) 

33  Parts: 

1-124         (869-044-00120-9) 

125-199    (869-044-00121-7) 

•200-£nd (869-048-00 122-1) 

34  Parts: 

•1-299       (869-048-00123-9) 

300-399     (869-044-00124-1) 

400-£nd    (869-048-00125-5) 


35 


,(869-048-00126-3) 


36  Parts 

1-199        (869-048-00127-1) 

200-299     (869-048-00 128-0) 

300-£nd    (869-044-00129-2) 


37 


(869-044-00130-6) 


38  Parts: 

0-17  (869-044-00131-4) 

■18-€nd    (869-048-00132-8) 


39 


(869-044-00133-1) 


40  Parts: 

1-49  (869-048-00 

•50-51  (869-048-00 

52  (52  01-52  1018)  (869-044-00 

52  (52  1019-End)  (869-044-00 

53-59  (869-048-00 

60  (60  1-End)   (869-048-00 

60  (Apps)         (869-044-00 


(869-048-00 
(869-044-00 
(869-044-00 
(869-044-00 
(869-044-00 
(869-044-00 

•81-85      (869-048-00 

86(86  1-86.599-99)  (869-044-00 

86  (86  600-1 -End)  (869-044-00 

87-99       (869-044-00 


61-62 

63(63  1-63  599) 
63(63  600-63  1199) 
63(63  1200- End) 

64-71        

72-80      


34-4) 

35-2) 

36-5) 

37-3) 

138-7) 

139-5) 

140-3) 

141-7) 

142-0) 

143-8) 

144-6) 

45-4) 

46-2) 

47-6) 

48-9) 

49-7) 

50-1) 


Price       Revision  Date 

13  00         Apr    1    2002 


58  00 
55  00 

45  00 
21  00 
58  00 

35  00 

58  00 

42  00 

20  00 
47  00 

55  00 

56  00 

45  00 
56  00 

35.00 
56  00 

1500 
1900 
1800 

56  00 

57  00 
47  00 
37  00 

44  00 

46  00 

45  00 
55  00 
4700 

45  00 
40  00 

59  00 

1000 

36  00 
36  00 
55  00 

45  00 

53  00 

58  00 

40  00 


57  00 
40  00 
50  00 
5500 
29  00 
56  00 
5100 
38  00 

53  00 

44  00 
56  00 
26  00 
55  00 
47  00 
52  00 

45  00 

54  00 


July 
July 

July 
July 
July 
July 

July 

July 

»July 

July 

July 

July 
July 
July 

July 
July 

-■July 
'July 
■^July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

"July 


July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
.July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


2002 
2002 

2001 
2002 
2002 
2002 

2002 

2001 
2001 
2002 
2001 

2002 
2001 
2002 

2002 
2001 

1984 
1984 
1984 
2002 
2001 
2002 
2002 
2002 
2002 

2001 
2001 
2002 

2002 
2001 
2002 

2002 

2002 
2002 
2001 

2001 


2001 
2002 

2002 


2002 
2002 

2001 
2001 
2002 
2002 
2001 
2002 
2001 
2001 
2001 
2001 
2001 
2002 
2001 
2001 
2001 


Title 


Stock  Number 


Price       Revision  Date 


100-135     (869-048-00151-4) 

136-149       (869-044-00152-7) 

150-189      (869-044-00 15>5) 

190-259      (869-044-00154-3) 

260-265      (869-048-00155-7) 

266-299      (869-048-00156-5) 

300-399      (869-044-00157-8) 

•400-424   (869-048-00158-1) 

425-699  (869-044-00159-4) 

•700-789  (869-048-00 160-3) 

•790-End    (869-048-00161-1) 


42.00 
55.00 
52.00 
34.0(T 
47.00 
47.00 
41.00 
54.00 
55.00 
58.00 
45.00 


41  Chapters: 

1,  1-1  to  1-10    13.00 

1   1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7  ... 


9      

10-17 
18  Vol 
18  Vol 
18.  Vol 
19-100 


14.00 
6.00 
4.50 

13.00 
9.50 


I,  Parts  1-5  13.00 

II,  Ports  6-19 13.00 

III,  Ports  20-52  13.00 

13.00 

1-100  (869-044-00162-4) 22.00 

101     (869-048-00163-8) 43.00 

102-200    (869-044-00164-1) 33.00 

201-End  (869-044-00165-9) 24.00 

42  Parts: 

1-399    (869-044-00166-7)  51.00 

400-429  (869-044-00167-5)  59.00 

430-End  (869-044-00168-3) 58.00 

43  Parts: 

1-999     (869-044-00169-1) 

1000-end  (869-044-00170-5)  .. 


45.00 
56.00 


46  Parts: 

1-40     (869-044-00 176-4)  43.00 

41-69  (869-044-00177-2)  35.00 

70-89  (869-044-00178-1) 13.00 

90-139 (869-044-00179-9)  41.00 

140-155     (869-044-00180-2) 24.00 

156-165      (869-044-00181-1) 31.00 

166-199      (869-044-00182-9)  42,00 

200^99    (869-044-00183-7)  36.00 

500-End    (869-044-00184-5) 23.00 

47  Parts: 

0-19    (869-044-00185-3)    . 

20-39  (869-044-00186-1)  .. 

40-69  (869-044-00 187-0)  .. 

70-79  (869-044-00188-8)  .. 

80-€nd  (869-044-00 189-6)  .. 


55.00 
43.00 
36.00 
58.00 
55.00 


48  Chapters: 

1  (Ports  1-51)  (869-044-00190-0) 60.00 

1  (Ports  52-99)   (869-044-00191-8)  45.00 

2  (Ports  201-299)  (869-044-00 192-«)  53.00 

3-6     (869-044-00193-4)  31.00 

7-14  (869-044-00194-2)  51.00 

15-28  (869-044-00195-1) 53.00 

29-End  (869-044-00196-9)- 38.00 

49  Parts: 

1-99  (869-044-00197-7)  55.00 

100-185  (869-044-00198-5) 60,00 

186-199    (869-044-00199-3) 18.00 

200-399 (869-044-00200-D 60.00 

400-999  (869-044-00201-9)  58.00 

1000-1199  (869-044-00202-7)   26.00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

5  July 

3  July 

3  July 

iJuly 

3  July 

J  July 

3  July 

^July 

5  July 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 


44  (869-044-00171-3)  45.00        Oct. 

45  Parts: 

1-199    (869-044-00172-1)  53.00 

200-499     (869-044-00173-0)  31.00 

500-1199    (869-044-00174-8)  45.00 

1200-End   (869-044-00175-6) 55.00 


Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct, 
Oct. 
Oct. 
Oct. 
Oct. 
Oct, 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct, 
Oct, 
Oct. 

Oct. 
Oct. 
Oct. 
Oct 
Oct 
Oct 


.2002 
.2001 
,2001 
.2001 
,2002 
,2002 
.2001 
.2002 
.2001 
,2002 
.2002 

,  1984 
.  1984 
.  1984 
,  1984 
.  1984 
.  1984 
.  1984 
.  1984 
.  1984 
,  1984 
,  1984 
,2001 
,2002 
.2001 
,2001 

,2001 
.2001 
,2001 

,2001 
,2001 

,  2001 

,2001 
,2001 
,2001 
,2001 

,2001 
,2001 
,2001 
,2001 
,  2001 
,2001 
,2001 
,2001 
,2001 

,  2001 
2001 
2001 
2001 
2001 


2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
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IX 


Stock  Number  Price 

,(869-044-00203-5) 21.00 


Revision  Date 

Oct,  1,  2001 

Oct.  1,2001 
Oct,  1,2001 
Oct.  1,2001 

Jon.  1,  2002 
2001 

2000 
2000 
2000 
1999 


Title 

1200-€nd 

50  Parts: 

1-199  (869-044-00204-3) 63.00 

200-599 (869-044-00205-1) 36.00 

600-End  (869-044-00206-0) 55.00 

CFR  Index  and  Findings 
Aids  (869-O44-00047-0) 59.00 

Connplete  2001  CFRset .1,195.00 

Microfiche  CFR  Edition: 

Subscription  (mailed  OS  issued)  298.00 

individual  copies 2.00 

Complete  set  (one-fime  maling)  290.00 

Connplete  set  (one-time  mailing)  247.00 

'  Because  frtie  3  Is  an  annual  compilation,  ttiis  volume  and  all  previous  volumes 
shoukj  be  retained  os  a  pertnanent  reference  source. 

2The  July  1.  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  only  lor 
Ports  1-39  inckjsive.  For  ttie  fui  text  of  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  tt»  lt¥ee  CFR  volumes  issued  as  ol  July  1,  1984,  containing 
ttKJse  ports. 

'Tt>e  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurenDent  regiiations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  ol  July  1, 
1984  containing  those  chapters. 

*  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001.  through  January  1.  2002.  The  CFR  volume  issued  as  ol  January  1, 
2001  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1.  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  ol  April  1,  2000  should 
be  retair>ed. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  200C  should 
be  retained, 

'No  amendments  to  this  volume  were  promulgated  during  the  perKXi  April 
1,  2001,  through  April  1,  2002.  The  CFR  volume  issued  as  of  April  1.  2001  should 
be  retained. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
pnco  down,  the  G(>%em;nem  Printing  Office  mails  each  subscnber  onh  one  rene\\al  notice.  You  can 
learn  when  vou  will  got  your  renewalnouce  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  ol  your  label  as  shown  in  this  example 

A  renew. ii  nutKc  «.ill  be  A  renewal  notice  will  be 

^em  approxmiateK  ^n)  davs  sent  approximately  90  days 

before  the  siiown  date.  before  the  shown  date. 

: / :      : / : 

iA£2  3MITH212J  '^^^^ «  '        \        i  ^£^1^  SMTTH^ZJ  ^^^^^  ^  '        i 

'•   JOHN  SMITH  :    :  -OHN  SMITH  : 

•  2' 2  MAI^J  '^TR^E'^  :    :  -1-  MAIN  STREET  i 

:  FORES—:- :  f^  MD  20704  :      :  FOHESTviLi.E  Mr  .>ovo4  : 

To  be  sure  that  vour  service' continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscnption  service  is  dtsconunued,  simply  send  your  mailing  label  ft-om  any  issue  to  the 
Supenntendent  of  Documents,  Washington,  [X"  2l)402-<)372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  cliange  your  address:  Piea.se  SEND  Y(JLR  MAILING  LABEL,  along  with  your  new  address  to  the 
Supenntendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  corresp<indence,  to  the  Superintendent  of  DiKuments,  Atm:  Chief,  Mail  List  Branch.  Mail 
Stop:  SSOM,  Washington.  DC  20402  9373 

To  order  a  new  subscription:  Plca,se  use  the  order  form  provided  below. 

.Supenntendent  of  Documents  Subscription  Order  Form 
o»  p.Tx«s«n,  Z.XX  Charga  your  oniar. 

*  5468  .  Its  Easy! 

f-T  vrc  u  .  n  To  fax  your  orders  (202)  512-2250 

\    I  ILj,  enter  mv  subscnpuoniM  ,i.s  tdUows;  ,-imve,-»  isaa 

^  Phone  your  orders  (202)  512-1800 

suhscnptionN  to  Federal  Register  (FR);  imludmi;  the  dailv  Federal  Register,  monthly  Index  and  List 

oi  OR  Sections  .\lfecled  iL.S.Ai,  at  S7M  each  per  year. 
^uh'^c^ptl(1n^  to  Federal  Register,  dath  onh  ( FRDOl.  at  $699  each  per  year. 

The  total  cost  ot  rav  order  l^  S        Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 

Intemauonal  customers  ple.ise  .idd  1^'ir 

Please  Choose  Method  of  Payment: 

Compare  ,ir  petv.inl  name  (Plea.«  type  ix  pnnt)  |      i    „       ,    „        ,,  ,      ,.  j      .     r  rs 

*  I I  Check  Payable  to  the  Superintendent  of  Documents 

ASiiw^addi^s^ttrmh.TTi^rK'  LJ   GPO  Deposit  Account         I     !     I     I     i     i     !     I  ~  U 

^ ^ ■  dl   VISA       CH  MasterCard  Account 

''^'^"  rTTT~^^^'   M   i   i   M   i   I   !   I   !   I 

~ — ^.^ 775^     . ~ ~ — ~ — ■ I — r- 1 — f — I  Thank  vou  for 

CUV  Suie.ZlP..Hk-  r    '      I      '  .Cird..  card  e;.p.nt,on  date,  your  order! 

Da>uirKr  pht.>nc  in*,  hiding  area  code  ^^____ . . . 

Author.zmg  signature  i''^' 

>Ks    M)  MailTo    Superintendent  of  Documents 

Vla>  WT  iii«ki  v«» B»iw«ifclre« »v«i»Nc in ndwnMilm-'      fl   EH  PO   Box  371454.  Pittsburgh.  PA  1S'>5rt-7qS4 


Public  Laws 


107th  Congress 


Pamphlet  prints  of  public  laws,  often  reterrecj  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office  Prices  vary  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.acGess  gpo  gov/nara005  html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  VILS,  enter  my  subscription(s)  as  follows: 


Order  Processing  Code 

*6216 


Charge  your  order.  { 
It's  Easy!  i 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  1 07th  Congress  for  S225  per  subscnption. 


The  total  cost  of  my  order  is  S   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addresvattention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

^  YES  NO 

May  we  make  yMirname/addrcK  avalable  to  oUier  maden?      | |   | | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

[ I  GPO  Deposit  .Account         |     |     |     |     I     I     I     i  -  i | 

I     I  VISA        LJ  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order.' 


.Authonzing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Senice  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free   public  ccinnectK^ns  lo  the  cinline 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  o\er  the  Wi)rld  Wide  Web, 
go  to  the  Superintendent  ot 
Documents"  homepage  at 
http://v\ wvv.  access,  gpo.gct\/su  docs/ 

To  connect  using  telnet, 
open  swais, access. gp(.>. gov 
and  login  as  guest 
(no  password  required). 

T(^  dial  directl).  use  com- 
munications st)ttware  and 
mtxiem  to  call  (202) 
512-1661;  tvpe  >wais.  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  .Access  L'ser  .Support  Team: 

Voicj:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day.  7  days  a  week). 

Internet  F-Mail:  gpoaccess@gpo.gov 
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Washington,  [X:  JIMIIH    uihUt  ttic  Ffd.Tal  Kri^istrr  AM  144  1  '  S C 
Ch    It)  lind  thf  rryuiatioiis  iit  thf  Adnniiisti  .iti\.  r  I  oniinitti-i'  ol 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  ^to.  2002-CE-39-AD;  Amendment 
39-12906;  AD  2002-20-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Rockwell 
Collins,  Inc.  AFD-3010  Adaptive  Flight 
Display  Units 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Rockwell  Collins,  Inc. 
(Rockwell  Collins)  AFD-3010  adaptive 
flight  display  units  that  are  installed  on 
aircraft.  This  AD  requires  you  to  inspect 
the  AFD-3010  unit  to  determine  if  it 
contains  an  MFP386  Application 
Specific  Integrated  Circuit  (ASIC)  device 
with  a  date  code  of  0128.  This  AD  also 
requires  you  to  have  any  AFD-3010 
units  with  an  MFP386  device  with  a 
date  code  of  0128  modified.  This  AD  is 
the  result  of  reports  of  a  manufacturing 
defect.  The  actions  specified  by  this  AD 
are  intended  to  prevent  premature 
failure  of  the  ASIC,  which  could  result 
in  the  AFD-3010  unit  displaying 
erroneous  primary  flight  and  engine 
parameter  information.  Such  failure 
could  lead  to  the  pilot  using  incorrect 
information  when  making  critical  flight 
safety  decisions. 

DATES:  This  AD  becomes  effective  on 
November  12,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  November  12,  2002. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  December  12, 
2002. 


ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-39-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-39-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Rockwell 
Collins  Inc.,  Business  and  Regional 
Systems,  400  Collins  Road  Northeast, 
Cedar  Rapids,  Iowa  52498;  telephone: 
(319)  295-1831.  You  may  view  this 
information  at  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
39-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  A.  Souter,  FAA,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4134; 
facsimile:  (316)  946-4407;  e-mail: 
roger.souter@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  reports  of  a 
manufacturing  defect  on  the  MFP386 
Application  Specific  Integrated  Circuit 
(ASIC)  device,  Collins  part  number 
(CPN)  351-4957-020.  These  are  used  on 
the  A5  card  in  the  input/output  control 
circuitry  of  the  AFD-3010  adaptive 
flight  display  units. 

The  manufacturing  defect  of  the 
MFP386  ASIC  device  resulted  in 
significant  delamination  around  all  of 
the  die  edges.  This  causes  stress  on  the 
wire  bonds  that  hold  the  device  to  the 
A5  card.  Stress  on  the  wire  bonds  could 
cause  the  bonds  to  break,  which  could 
result  in  failure  of  the  device. 

Failure  of  this  device  has  been 
reported  on  AFD-3010  units  containing 
an  MFP386  ASIC  device  with  a  date 
code  of  0128. 


When  the  MFP386  ASIC  fails,  the 
AFD-3010  unit  may  display  erroneou.s 
primary  flight  information  and  engine 
parameters.  These  systems  affect  the 
way  the  pilot  makes  critical  flight  safety 
decisions. 

These  Rockwell  Collins  AFD-3010 
adaptive  flight  display  units  are 
installed  on,  but  not  limited  to.  the 
following  aircraft: 
—Bombardier  Model  CL-600-2A12(C;L- 

601)  airplanes; 
— Cessna  Model  525  and  525A 

airplanes; 
— Dassault  Model  Mystere-Falcon  20 — 

F5  and  Mystere-Falcon  50  airplanes; 

and 
— Raytheon  Model  390  and  Hawker 

806XP  airplanes. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected:' 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  ASIC,  which 
could  result  in  the  AFD-3010  unit 
displaying  erroneous  primary  flight  and 
engine  parameter  information.  Such 
failure  could  lead  to  the  pilot  using 
incorrect  information  when  making 
critical  flight  safety  decisions. 

Is  There  Service  Information  That 
Applies  to  This  Subject 

Rockwell  Collins  has  issued  Service 
Bulletin  12,  Revision  No.  2.  AFD-3010- 
31-12,  dated  August  30,  2002. 

The  service  bulletin  includes 
procedures  for: 
—Inspecting  the  AFD-3010  unit  to 

determine  serial  number  of  the 

installed  unit; 
—Inspecting  the  AFD-3010  unit  (if 

serial  number  is  one  of  the  affected 

units)  to  determine  the  date  code  (jf 

the  MFP386  ASIC  device;  and 
—Replacing  the  MFP386  ASIC  device  if 

the  date  code  is  0128. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this  AO 

What  Has  FAA  Decided? 

The  FAA  has  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 
— The  unsafe  condition  referenced  in 

this  document  exists  or  could  develop 

on  type  design  aircraft  that 

incorporate  these  Rockwell  Collins 

AFD-3010  adaptive  flight  display 

units; 
— The  actions  specified  in  the 

previously-referenced  service  should 
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be  accomplished  mi  ,itff(  t»Mi  K<h  kwfll 
AFD-3010  adaptive  flight  .iisplay 
units,  arui 
— A[)  action  shnulil  be  taken  in  nrder  tn 
correct  thi-^  unsafe  condition. 

[Vhat  D^*■^s  This  AD  Rfquin'' 

This  AD  requires  vim  to  inc  nrpnr.ite 
the  actii)n,s  in  the  previmislv  refi-reiK  ni 
service  hullefin 

In  preparatuui  ot  thi>  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
informatiiin  and  infnrmatmn  mi 
operational  and  "(  iinoniu  unpac  ts  We 
did  not  receive  any  inturniatiun  thmugh 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
diM  ket.  a  discussion  of  anv  inform. itinii 
that  m.u  h.i\>'  infliuMK  ed  thi>  n  ti"n 

Will  I  Haie  thf  <  )pp<trtunitv  Tn 
Comini^nt  Prior  to  the  Issuance  of  the 
Huh-' 

Because  the  uns.if-'  (  oiiditioii 
described  in  this  dot  mnent  1 1  mid  re.-<uit 
in  erroneous  displav  of  primarv  flight 
information,  we  find  that  notn  e  ,ind 
upportunitv  for  publn  prior  comment 
are  impracticable.  Therefore  good  cause 
exists  for  making  this  .imendment 
effei  tue  HI  less  than  iO  da\s 

Comments  Invited 

//o'.v  [)(!  I  Comment  on  This  AD? 

.Mthough  this  action  is  in  the  tnrin    ^t 
a  final  rule  and  was  not  precx'ded  by 
notu  e  and  opportunity  for  public 
comment   FAA  invites  your  <  omments 
on  the  rule  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose  You  nev!d  to  include  the  rule's 
docket  number  and  submit  vour 
comments  to  the  address  spec  ified 
under  the  caption  ADDRESSES.  We  will 
consKier  all  comments  received  on  or 
before  the  closing  date  spec  ified  above 
We  mav  amend  this  rule  in  light  of 
comments  received.  Factual  intormation 
that  supports  vour  ideas  and  suggestions 
IS  extremelv  helpful  in  e\aluttting  the 
effectiveness  of  the  \D  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  There  Anv  Specific  Portions  of  the 
AD  I  Should  Pay  Attention  To' 

We  spe<::ific:ally  invite  comments  on 
the  overall  regulatorv.  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule  You  may  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 


I  oiit.K  t  With  the  [lublic;  that  conc:erns 
the  .,ul)stantive  parts  of  this  AD. 

//(.u  Can  I  Br  Sure  FAA  Receives  My 
Comment'' 

If  you  want  us  to  acknowledge  the 
receipt  of  vour  written  c;omments.  you 
must  inc:lude  a  self-addressed,  stamped 
postc  ard  On  the  postcard,  write 
•Comments  to  I)oc:ket  No   2002-(:E-39- 
AD     We  will  date  stamp  and  mail  the 
postc  ard  back  to  vou. 

Compliance  Time  of  This  AD 

What  /s  the  Comphunce  Time  of  This 
AD: 
The  compliaiu f  time  of  this  AD  is 
uithiii  the  next  14  days  after  the 
effec  li^e  date  of  this  AD  " 

Whv  /s  the  Comphanre  Time  Presented 
m  Calendar  Time  Instead  of  Hours 
Time-in-Serx'ice  ITIS]? 

Thi>  unsafe!  condition  is  not  a  result 
of  the  number  of  times  the  airplane  is 
operated.  The  c:hanc;e  of  this  situation 
o(  I  urring  is  the  same  for  an  airplane" 
uith  II)  hours  time-in-serv'ice  (TI.S)  as  it 
would  be  tor  an  airplane  with  300  hours 
i'l.S    For  this  reason,  the  F.^A  has 
deternuned  that  a  compliance  based  on 
(  alend.u-  time  should  be  utilized  in  this 
Al)  ill  order  to  .issure  that  the  unsafe 
condition  IS  .idiiressed  on  all  airplanes 
in  .1  re.isonable  time  period. 

Regulatory  Impact 

/)c>es  This  AD  Impart  Various  Entities? 

These  regulations  will  not  have  a 
substantial  direc  t  effec:t  on  the  States,  on 
the  relationship  between  the  national 
Covernment  and  the  States,  or  on  the 
distribution  ot  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  fedcfralism  implications  under 
Kxecutive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  fiegulaton'  Action:' 

We  have  determined  that  this 
regulation  is  an  emergenc:y  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  c:c)ndition  in  aircraft, 
and  IS  not  a  significant  regulatory  action 
under  Fxec:utive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Rt;gulatorv  Policies  and  Procedures 
(44  FK  11034.  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 


regulatory'  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows:   . 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4^^  t.S.C.  Ulfilgl,  401 1:?.  44701. 

§39.13    [Amended] 

2.  FAA  amends  ti39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2002-20-09  Rockwell  Collins,  Inc.: 

.■\mi!n(imenl  ,?^12')0H:  Doc  ket  No. 

2002-CE-39-AU. 
(rt)  What  airplanes  arc  affected  tiv  this  AD? 
This  .\U  applies  to  .\FD-:i010  adaptive  flight 
displav  units,  part  numbers  822-1084-012/- 
10H'-202  -20H/-:i02''-:i04'-402'-4U4/-406 
(serial  numbers  as  specified  in  Rockwell 
Collins  Service  Bulletin  12.  Revision  No.  2. 
AFD-3010-31-12,  dated  August  30,  2002), 
fhiit  are  installed  in  aircraft.  These  AFD-3010 
ciii.tptivc  flight  display  units  are  installed  in. 
l)Lit  not  limited  to.  the  following  airc:raft  that 
.ire  (  ertificaled  in  anv  c  attigorv: 

(1)  Homtiardier  Model  C1.-600-2A12  (CL- 
hOl )  airplanes; 

(2)  Cessna  Model  525  and  .'i25A  airplanes; 
(;ij  Das.saull  Model  Mystere-Falcon  20-F,=i 

d\ui  Mystere-Falcon  ,50  airplanes;  and 

(41  Raytheon  Model  390  and  Hawker 
HOOXP  airplanes. 

(b)  Who  must  cumply  with  this  AD? 
.\nyone  who  wishes  to  operate  an  airc:raft 
equipped  with  one  of  the  affected  AFD-3010 
.iciaptive  flight  display  units  must  comply 
with  this  AD. 

((  I  What  problem  does  this  AD  address? 
The  actions  spec:ified  by  this  AD  are  intended 
to  prevent  premature  failure  of  the 
Application  Specific  Integrated  Circ:uit 
l.\SIC)  device,  which  c:ould  result  in  the 
AFD-3010  unit  displaying  erroneous  primary 
flight  and  engine  parameter  information. 
Suc:h  failure  c;oulcd  lead  to  the  pilot  using 
inc:orrect  information  when  making  critical 
flight  safety  decisions. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  ac:tions; 
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Actions 


Compliance 


Procecjures 


(1)  Inspect  the  AFD-3010  adaptive  flight  dis- 
play unit  to  determine  the  serial  number. 


Within  the  next  14  days  after  November  12. 
2002  (the  effective  date  of  this  AD),  unless 
already  accomplished. 


In  accordance  with  Rockwell  Collins  Service 
Bulletin  12.  Revision  No  2  (AFD-3010-31- 
12),  dated  August  30,  2002 


(2)  If  the  serial  numt)er  of  the  AFD-3010  unit  is 
listed  as  one  of  the  affected  units  specified  in 
Rockwell  Collins  Service  Bulletin  12,  Revision 
No.  2  (AFD-3010-31-12),  dated  August  30, 
2002,  then  inspect  the  MFP386  ASIC  device 
to  determine  the  date  code. 
(I)  If  the  date  code  on  the  MFP386  ASIC 
device  Is  0128,  return  the  unit  to  the 
manufacturer  for  modification  and  Install 
the  modified  ADF-3010  unit, 
(ii)  If  the  date  code  on  the  MFP386  ASIC  is 
other  than  0128,  no  manufacturer  modi- 
fication Is  necessary. 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD.  un- 
less already  accomplished. 


In  accordance  with  Rockwell  Collins  Service 
Bulletin  12.  Revision  No  2  (AFD-3010-31- 
12).  dated  August  30,  2002. 


(3)  Do  not  install,  on  any  aircraft,  an  affected 
ADF-3010  adaptive  flight  display  that  con- 
tains a  MFP386  ASIC  device  with  a  date 
code  ot  0128. 


As  of  November  12,  2002  (the  effective  date    Not  applicable 
of  this  AD).  1 


(e)  Can  I  comply  with  this  AD  in  any  other 
wav?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Wichita  Aircraft 
Certific:ation  Office,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  Aircraft  Certification 
Office. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
c:ompliance  in  ac;cordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition.  spee:ific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  ConlacX  Roger  A.  Souter,  FAA. 
VVic;hita  Aircraft  Certification  Office  (AGO). 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone:  (31B)  946-4134; 
fac;simile:  (316)  946-4407;  e-mail: 

roger, souter@faa.gov. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  c:an  issue  a  special  flight  permit  under 
sec:tions  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  loc;ation 
where  you  can  ac:c:omplish  the  requirements 
of  this  AD. 

(h)  Are  anv  sen-ice  bulletins  incorporated 
into  this  AD  bv  reference?  Ac:tions  required 
by  this  AD  must  be  done  in  accordanc:e  with 
Roc:kwell  Collins  Service  Bulletin  12  (AFD- 
3010-31-12),  Revision  No.  2,  dated  August 


30.  2002.  The  Direc  tor  of  the  Federal  Register 
approved  this  inc  orporation  by  referenc  e 
under  5  U.S.C.  .T52(a)  and  1  CFR  part  .t1.  Vou 
can  get  copies  from  Rockwell  Collins. 
Business  and  Regional  Systems.  400  Collins 
Road  Northeast.  Cedar  Ra[)ids.  Iowa  .52498; 
telephone;  (319)  29.5-18:11.  You  may  yiew 
this  information  at  F.■^.^.  Central  Region. 
Office  of  the  Regional  (Counsel.  901  Loc  ust. 
Room  506.  Kansas  ("ily.  Missouri,  or  al  the 
Office  of  the  Federal  Register.  8U0  North 
Capitol  Street.  NW..  suite  700.  Washinglcjii. 
DC. 

(i)  When  docs  this  amendment  beromr 
effective?  This  amendment  bec:onies  effei  li\i' 
on  November  12.  2002. 

Issued  in  Kansas  Citw  Misscjuri.  on 
October  3.  2002. 
lames  E.  (ackson. 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  02-25717  Filed  10-15-02;  8:45  ani| 
BILLING  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-41-AD;  Amendment 
39-12908;  AD  2002-21-02] 

RIN2120-AA64 

Airworthiness  Directives;  Cirrus 
Design  Corporation  Model  SR20  and 
SR22  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Cirrus  Design 


Corporation  (Cirrus)  Model  SR20  and 
SR22  airplanes.  This  AD  n^quires  you  to 
replace  the  self-locking  retaining  nut  on 
the  roll  and  yaw  trim  cartridges  with  a 
new  self-locking  retaining  nut  with  a 
higher  axial  load  capability.  This  AD  is 
the  result  of  a  report  that,  during  a 
production  flight  test,  the  scdf-locking 
retaining  nut  on  the  yaw  trim  c:artridge 
came  off.  The  actions  specified  b\  this 
AD  are  intended  to  pre\'ent  loss  of  the 
self-locking  retaining  nut  on  the  roll  and 
yaw  trim  cartridges  during  flight,  which 
could  result  in  jamming  of  the 
corresponding  flight  control  system. 
Such  jamming  could  lead  to  loss  of 
control  of  the  airplane. 

DATES:  This  AD  becomes  effective  on 
Novembers,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  November  8.  201)2. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  December  10. 
2002. 

ADDRESSES:  Submit  c:c)mments  to  F'A.-X. 
Central  Region.  Office  of  the  Rc:'gional 
Counsel.  Attention:  Rules  Docket  No 
2002-CE-41-AD.  901  Locust.  Room 
.506.  Kansas  City,  Missouri  64106.  You 
mav  view  any  comments  at  this  loc:ation 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday.  exc:ept  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket<(ifaa.s,ov  C^ommcMits 
sent  electronically  must  contain 
"Docket  No.  2002-CE-41-AD'  in  the 
subject  line.  If  you  send  t:c)mments 
electronically  as  atfac:hed  elec:tronic 
files,  the  files  must  be  formatted  in 
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Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  the  service  informaiinn 
referenced  in  this  AD  from  Cirru.s 
Design  Corporation.  4515  Taylor  Circle. 
Duluth.  MN  55811;  telephone;  (218) 
727-2737.  or  electronically  at  the 
following  address; 
i\-w\v. cirrusdesign.com/sb.  You  may 
view  this  information  at  FAA.  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention;  Rules  Docket  No.  2002-CE- 
41-AD.  901  Locust.  Room  506.  Kansas 
Citv.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW  .  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregorv  ].  Michalik.  Aerospace 
Engineer.  FAA.  Chic;agn  Aircraft 
Certification  Office.  2300  Fast  Devon 
Avenue.  Des  Plaines.  IL  60018; 
telephone;  (847)  294-7135;  facsimile 
(847) 294-7834 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD'' 

The  F.-\A  received  <\  report  th.it, 
during  a  production  flight  te-,t  n[  mie  of 
the  affected  airplanes,  the  pilot 
attempted  to  apply  right  rudder  but  thf 
control  would  not  move  After 
investigation  of  this  incident,  we 
determined  that  the  self-locking 
retaining  nut  on  the  shaft  of  the  vaw 
trim  cartridge  tame  off  and  lauscd  the 
vaw  trim  cartridge  rod  to  |am  when  the 
right  rudder  was  applied. 

The  vaw  trim  cartridge  and  the  roil 
trim  cartridge  use  ^h^'  same  shaft  and 
self-locking  retaining  nut  The 
manufacturer  has  changed  the  design  to 
include  a  new  self-locking  retaining  nut 
with  greater  locking  ai)ilit\ 

There  have  been  no  reports  nt  tins 
situation  occurring  on  delivered 
airplanes  in  over  96.000  hours  time-in- 
service  on  the  fleet. 

What  -Are  thf  Consequences  if  the 
Condition  Is  \ot  Corrected? 

This  condition,  if  not  corrected,  i  ouhi 
result  in  loss  of  the  self-locking 
retaining  nut  on  the  roll  and  yaw  trim 
cartridges.  Such  failure  could  lead  to 
jamming  of  the  (;orresponding  (light 
control  and  cause  loss  of  <  untrnl  of  the 
airplane 

Is  There  .Service  Information  That 
Apphes  to  This  Subject'' 

Cirrus  Design  Corporation  ha-^  issued 
Alert  Service  Bulletin  SB  A2()-27~Ot., 
Issued;  September  20.  2002.  and  Alert 
Service  Bulletin  SB  A22-27-03,  Issued; 
September  20.  2002 

These  service  bulletins  include 
procedures  for  installing  a  new  self 


locking  retaining  nut  on  the  roll  trim 
and  the  yaw  trim  cartridges. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  Has  FAA  Decided? 

The  FAA  has  reviewed  all  available 
information,  including  the  service 
information  referenced  above:  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Cirrus  Model  SR20  and  SR22 
airplanes  of  the  same  type  design; 

— The  actions  specified  in  the 
previously-referenced  service 
information  (as  specified  in  this  AD) 
should  be  accomplished  on  the  affected 
airplanes;  and 

— AD  action  should  be  taken  in  order 
to  correct  this  unsafe  condition. 

What  Does  This  AD  Require'^' 

This  AD  requires  you  to  incorporate 
the  actions  in  the  previously-referenced 
ser\'ice  bulletin 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
oper.itional  and  economic  impacts.  We 
did  not  receive  any  information  through 
these  contacts.  If  received,  we  would 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  any  information 
that  may  have  influenced  this  action. 

Will  I  Havr  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule' 

Because  the  unsafe  condition 
described  in  this  document  could  result 
in  loss  of  fiight  controls,  we  find  that 
notice  and  op[)ortunitv  for  public  prior 
comment  are  impracticable.  Therefore, 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
da\s 

(lomments  Invited 

/foiv  /)()  /  Comment  on  This  AD? 

\lthougb  this  a(  tinn  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  ojiportiinity  for  public 
comment,  FAA  invites  your  comments 
on  the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  to  the  address  specified 
under  the  caption  ADDRESSES.  We  will 
( (insider  all  comments  received  on  or 
before  the  closing  date  specified  above. 
We  mav  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 


effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemeiking  action. 

Are  There  Any  Specific  Portions  of  the 
AD  I  Should  Pay  Attention  to? 

We  specifically  invite  comments  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  may  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

Hovi-  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  us  to  acknowledge  the 
receipt  of  your  written  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
•Comments  to  Docket  No.  2002-CE-41- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulator},'  Action'!' 

We  have  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  1 1034.  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 ,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701.       SR20 

SR22 


§39.13    [Amended] 

2.  FAA  amends  §  39,13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2002-21-02    Cirrus  Design  Corporation: 

Amendment  39-12908;  Docket  No, 
2002-CE-41-AD, 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  applies  to  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 


Serial  numliers 


1005   through    1241.   except    1235, 
[      1237.  and  1238. 
[  0002   through   0333,   except   0309, 
1      0322,  0323,  and  0328, 


(b)  Who  must  rompiv  nith  lh:y  AD? 
Anyone  who  wishes  to  operrtic  ,\n\  of  the 
airplanes  identified  in  pdragraph  (h)  of  this 
AD  must  comply  with  this  AD, 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  .^D  are  intended 
to  prevent  loss  of  the  self-locking  rclHining 
nut  on  the  roll  and  yaw  trim  cnrtridges 
during  flight,  which  could  result  in  jamming 
of  the  corresponding  flight  control  system. 
Such  jamming  (;ould  lead  to  loss  of  control 
of  the  airplane, 

(d)  What  must  I  do  tu  addrtss  this 
problem?  To  address  this  problem,  \ou  musi 
accomplish  the  following  ai  ticjiis: 


Actions 


Compliance 


Procedures 


(1)  Replace  the  selt-locking  retaining  nut  on  the 
yaw  trim  cartridge  and  the  roll  trim  cartridge 
with  a  new  self-locking  retaining  nut,  part 
numtier  MS21044N3. 


(2)  Do  not  install  any  self-locking  retaining  nut 
on  the  yaw  trim  cartridge  or  the  roll  trim  car- 
tridge that  Is  not  pari  numt)er  MS21044N3. 


Within  the  next  10  hours  time-in-service  after 
November  8,  2002  (the  effective  date  of  this 
AD),  unless  already  accomplished. 


As  of  November  8,  2002  (the  effective  date  of 
this  AD), 


In  accordance  with  Cirrus  Alert  Service  Bul- 
letin SB  A20-27-06,  Issued  Septemtjer  20, 
2002.  and  Cirrus  Alert  Service  Bulletin  SB 
A22-27-03.  Issued:  September  20  2002. 
as  applicable. 

Not  applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  jm  equivalent  level  of  safety;  and 

(2)  The  Manager,  Chicago  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Gregory  J,  Michalik, 
Aerospace  Engineer.  FAA,  Chicago  ACO. 
2300  East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone:  (847)  294-7135;  facsimile: 
(847)  294-7834. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21,197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 


where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
in  Cirrus  Alert  Service  Bulletin  SB  A20-27- 
06,  Issued:  September  20,  2002,  and  Cirrus 
Alert  Service  Bulletin  SB  A22-27-03,  Issued: 
September  20,  2002,  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  Cirrus 
Design  Corporation,  4515  Taylor  Circle, 
Duluth,  MN  55811;  telephone:  (218)  727- 
2737;  or  electronically  at  the  following 
address:  www.cimjsdesign.com/sb.  You  may 
view  this  information  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel.  901 
Locust,  Room  506,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700, 
Washington.  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  November  8.  2002. 

Issued  in  Kansas  City.  Missouri,  on 
October  7.  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Ser\'ice. 

(FR  Doc,  02-26052  Filed  10-15-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-4&-AD;  Amendnient 
39-12910;  AD  2002-21-04] 

RIN2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A119  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  emergency  airworthiness 
directive  (EAD)  for  Agusta  S.p.A. 
(Agusta)  Model  A119  helicopters.  EAD 
2002-17-52,  which  was  issued  on 
August  21,  2002,  was  sent  to  all  known 
U.S.  owners  and  operators  of  Agusta 
Model  A119  helicopters  by  individual 
letters.  That  AD  currently  requires 
installing  a  placard  in  the  helicopter 
and  marking  the  airspeed  indication  at 
132  knots  indicated  airspeed  (KIAS) 
before  further  flight;  visually  checking 
the  tail  rotor  blades  on  both  sides  for  a 
crack  before  each  start  of  the  helicopter 
engine;  visually  inspecting  the  tail  rotor 
blades  with  a  5x  or  higher  magnifying 
glass  and  conducting  a  dye-penetrant 
inspection  if  you  are  unable  to 
determine  by  the  visual  inspection 
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whether  or  not  there  is  a  crack; 
replacing  anv  cracked  tail  rotor  blade: 
modifving  the  tail  rotor  huh  and  blade 
assemblv.  reidentifying  the  modified  tail 
rotor  hub  and  gnps  assemblv  and  the 
modified  tail  rotor  hub  and  blade 
assemblv.  whu.h  is  a  terminating  action 
for  the  never-exceed  speed  (\'ne) 
reduction;  and  establishing  a  retirement 
life  for  the  tail  rotor  control  rod.  This 
amendment  requires  the  same  actions  as 
that  EAD.  bui  corrects  the  airspeed 
indication  marking,  which  should  have 
been  stated  as  122  KIAS  instead  of  i:<2 
KLAS.  This  amendment  is  pnmipted  bv 
the  failure  of  a  tail  rotor  blade  due  to  a 
fatigue  crack.  The  actions  spe<:ified  by 
this  .\D  are  intended  to  prevent  failure 
of  the  tail  rotor  blade  and  subsequent 
loss  of  control  of  the  helicopter. 
DATES:  Effective  October  31.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  31. 

2002 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  16.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No   2002-SW- 
46- .AD.  2fi01  Meacham  Blvd  .  Rnom 
663.  Fort  Worth.  Texas  761J7   Vou  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  ^■a'iw-ad(ommt'ntso,f(ia  t^ov 

The  applicable  service  information 
mav  be  obtained  from  .Agusta.  21017 
Cascina  Costa  di  Samarate  (VA)  Italy, 
Via  Giovanni  Agusta  .t20.  telephone  39 
(0331) 229111.  fax  39(0331) 229605- 
222595  This  information  mav  be 
examined  at  the  F.\A.  Office  of  the 
Regional  Counsel.  Southwest  Region, 
2601  Meacham  Blvd..  Room  663.  Fort 
Worth.  Texas;  or  at  the  Offic  e  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW  .  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke.  Aviation  Safetv 
Engineer.  FAA.  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff.  Fort  Worth. 
Texas  76193-01 10.  telephone  (H17) 
222-5116,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On  July  9. 
2002,  the  FAA  issued  Emergency  AD 
2002-14-51.  Docket  No  2002-SW-35- 
AD,  which  applied  to  Agusta  Model 
A109E  and  .Ml 9  helicopters  with  tail 
rotor  blade,  part  number  (P/N)  109- 
8132-01-111.  installed.  That  AD 
required,  before  each  flight,  visuallv 
checking  each  tail  rotor  blade  on  both 
sides  for  a  crack.  That  AD  also  required, 
within  5  hours  TIS  and  thereafter  at 


intervals  not  to  exceed  5  hours  TIS. 
inspecting  each  tail  rotor  blade  for  a 
crack  with  a  5x  or  higher  magnifying 
glass  If  vmi  were  unable  to  determine 
bv  the  visual  inspection  whether  there 
was  a  c:rac:k.  the  AD  retjuired  conducting 
a  dve-penetrant  inspection.  Replacing 
anv  cracked  tail  rotor  blade  with  an 
airworthv  blade  was  also  required 
before  further  flight.  After  issuance  of 
that  EAD.  the  manufacturer  determined, 
and  we  agreed,  that  reducing  the  Vne  to 
122  KIAS  is  necessarv  to  reduce  the  tail 
rotor  loading  until  the  tail  rotor  hub  and 
blade  assembly.  P/N  109-8131-02-149, 
is  modified  and  reidentified  as  P/N  109- 
8131-02-155   Further,  we  determined 
that  additional  tail  rotor  hub  and  blades 
assemblv  modifications  were  necessary 
for  the  .\gusta  Model  A119  helicopters 
that  are  not  required  for  the  Model 
.■\109F  helicopters,  so  we  superseded 
AD  2002-14-51  and  issued  a  separate 
AD  for  each  model.  EAD  2002-17-52, 
issued  on  .•\ugust  21.  2002.  is  applicable 
to  .\gusta  Model  A119  helicopters  That 
EAD  requires  reducing  the  helicopter 
Vne;  checking  and  inspecting  the  tail 
rotor  blades  for  cracks;  replacing  any 
cracked  tail  rotor  blades:  modifying  and 
reidentifying  certain  assemblies;  and 
establishing  a  retirement  life  for  the  tail 
rotor  control  rod. 

Since  the  issuance  of  EAD  2002-1 7- 
52.  we  have  determined  that  we 
incorrectly  stated  the  KIAS  that  should 
be  marked  on  the  helicopter  airspeed 
indicator  The  EAD  stated  that  the 
airspeed  indication  should  be  marked  at 
132  KIAS;  it  should  be  marked  at  122 
KIAS 

The  F.\A  has  reviewed  Agusta  Alert 
Bollettino  Tecnico  No.  119-6.  Revision 
A,  dated  luly  12,  2002  (BT),  which 
describes  procedures  for  checking  and 
inspecting  both  sides  of  the  tail  rotor 
blades.  P/N  109-8132-01-111.  for  a 
(rack,  reducing  the  helicopter  Vne. 
modifving  the  tail  rotor  hub  and  blade 
assembly,  and  establishing  a  retirement 
life  for  the  tail  rotor  control  rod.  The 
Ente  Nazionale  per  lAviazione  Civile 
(ENA(").  which  is  the  airworthiness 
authoritv  for  Italy,  classified  the  BT  as 
mandatorv  and  issued  AD  No.  2002- 
367.  dated  luly  16.  2002.  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Italy 

This  helicopter  model  is 
manufactured  in  Italy  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  ENAC  has  kept  the 
FAA  informed  of  the  situation  described 
above  The  FAA  has  examined  the 
findings  of  ENAC,  reviewed  all  available 
information,  and  determined  that  AD 


action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Agusta  Model  A119 
helicopters  of  the  same  type  design,  this 
AD  supersedes  EAD  2002-17-52  to 
require  reducing  the  helicopter  Vne; 
checking  and  inspecting  the  tail  rotor 
blades  for  cracks;  replacing  any  cracked 
tail  rotor  blades;  modifying  and 
reidentifying  certain  assemblies;  and 
establishing  a  retirement  life  for  the  tail 
rotor  control  rod.  The  actions  must  be 
accomplished  in  accordance  with  the 
BT  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  can  adversely 
affect  the  controllability  of  the 
helicopter.  Therefore  reducing  the 
helicopter  Vne;  checking  and  inspecting 
the  tail  rotor  blades  for  cracks;  replacing 
anv  cracked  tail  rotor  blades;  modifying 
and  reidentifying  certain  assemblies; 
and  establishing  a  retirement  life  for  the 
tail  rotor  control  rod  are  required  before 
further  flight,  and  this  AD  must  be 
issued  immediately. 

An  owner/operator  (pilot)  may 
perform  the  visual  check  required  by 
paragraph  (b)  of  this  AD  and  must  enter 
compliance  with  that  paragraph  into  the 
helicopter  maintenance  records  in 
accordance  with  14  CFR  46.11  and 
91.417{a)(2)(v).  A  pilot  may  perform  this 
check  because  it  involves  only  a  visual 
check  for  a  crack  in  the  tail  rotor  blade 
and  can  be  performed  equally  well  by  a 
pilot  or  a  mechanic. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  5  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  will  take  approximately  1  work 
hour  to  install  a  placard  on  each 
helicopter,  0.5  work  hour  to  perform 
each  enhanced  visual  inspection,  1 
work  hour  to  perform  each  dye- 
penetrant  inspection,  1  work  hour  to 
replace  a  blade,  if  necessary,  and  6  work 
hours  to  replace  both  grip  and  bushing 
assemblies.  The  average  labor  rate  is  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $9,765  per  blade,  if 
necessary,  and  $9,830  for  each  grip  and 
bushing  assembly.  The  manufacturer 
states  in  its  BT  that  they  will  provide  a 
new  grip  and  bushing  assembly  to 
customers  at  no  charge.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$81,685  per  year,  assuming  that  each 
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helicopter,  per  year,  flies  600  hours,  gets 
24  enhanced  inspections,  gets  24  dye- 
penetrant  inspections,  requires  one 
blade  replacement,  and  has  both  new 
grip  and  bushing  assemblies  installed. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
46-AD,"  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 


the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency  ; 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-ArRW0RTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011.3.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 


2002-21-04  Agusta  S.p.A.:  .^Inendment  ;}9- 
12910.  Doc;ket  No.  2002-.S\V-4f)-.\U. 
Supersedes  Emergenc  \  .^D  2002-17-52, 
Docket  No.  2002-SVV-4:f-AIJ  and  E.^D 
2002-14-51.  Docket  No.  2002-S\V-35- 
AD. 

Applicability:  Mode)  Al  19  heli(  opters 
wit)i  hub  and  tai)  rotor  b)ades  assembh  ,  part 
number  (P/N)  109-8i;n -02-149.  or  tail  rotor 
blades.  P/N  109-8132-01-111.  installed, 
certificated  in  any  category. 

Note  1:  This  .'KD  applies  to  eai  h  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified. 
altered,  or  repaired  su  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliame  in 
accordance  with  paragraph  (i)  of  this  .^.D.  The 
request  shou)d  inciude  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and  if  the  unsafe  condition  tias  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Comp//ance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  tail  rotor  blade 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following; 

(a)  Before  further  flight,  install  a  plac:ard  m 
the  helicopter  and  mark  the  airspeed 
indicator  at  122  knots  indicated  airspeed 
(KIAS)  to  indicate  a  reduction  in  the 
helicopter  never  exceed  speed  (Vne)  by  30 
KIAS.  Make  and  install  the  placard  in 
accordance  with  the  Compliance 
Instructions.  Part  I.  of  Agusta  .Mert  Bollettino 
Tecnico  No.  119-6.  Revision  A.  dated  luly 
12.  2002  (BT).  On  the  glass  of  the  airspeed 
indicator,  apply  a  red  mark  o\er  the  value  of 
122  KIAS. 

(b)  Before  each  start  of  the  belie  opter 
engine,  visually  check  both  sides  of  each  tail 
rotor  blade  for  a  c:rack  in  the  area  depicted 
in  Figure  1  of  this  .^D.  An  owner/operator 
(pilot)  holding  at  least  a  private  pilot 
certificate  may  perform  this  visual  (heck  and 
must  enter  compliance  with  this  paragraph 
into  ihe  aircraft  maintenance  records  in 
accordance  with  14  CFR  4;ill  and 
91.417(a)(2)(v).  See  Figure  1: 
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DIMENSION  IN  MM 
DRAWING  HOT  IN  SCALE 


Part  Number  109^132-01-111  Tall  Rotor  Blade 


FIGURE  1 


Note  2:  Paint  irregularities  on  the  tail  rotor 
blade  mnv  be  due  to  a  crack. 

((.)  Within  25  hours  time-in-service  (TIS). 
and  thereafter  at  intervals  not  to  exceed  25 
hours  TIS.  and  any  time  an  increase  in 
vibration  levels  occur,  using  a  5x  or  higher 
magnifying  glass,  visually  inspect  each  tail 
rotor  blade  for  a  crack  in  accordanc:e  with  the 
Compliance  Instructions.  Part  III.  paragraphs 
1.  through  .1..  of  the  BT.  Reporting  to  Agusta 
Service  Engineering  is  not  required.  If  you 
are  unable  to  determine  by  the  visual 
inspection  whether  there  is  a  crai:k.  dye 
penetrant  inspect  the  tail  rotor  blade  for  a 
crack  in  accordance  with  the  Compliance 
Instructions.  Part  III.  paragraph  6..  of  the  BT. 

Id)  Replace  any  cracked  tail  rotor  blade 
with  an  airworthy  blade  before  further  flight. 

(e)  Not  later  than  October  30.  2002.  in 
accordance  with  the  Compliance 
Instructions.  Part  IV.  and  Figure  2  of  Ihe  BT: 

(1)  Install  a  new  grip  and  bushing 
assembly.  P/N  109-8 l.n-t)2- 147.  into  tail 
rotor  hub  and  blade  assembly.  P/N  109- 
Hi:U -02-149. 

(2)  Reidentifv  the  modified  tail  rotor  hub 
and  grips  assembly.  P/N  109-8131-02-141. 
as  P/N  109-8132-01-153;  and 

(3)  Reidentifv  the  modified  tail  rotor  hub 
and  blade  assemblv.  P/\  in<V-81  n-02-149. 
as  P/N  109-813 1-02-1 5=i 

Returning  the  grips  to  the  manutacturer  is 
not  required  by  this  .\D. 

if]  After  completing  the  actions  required  bv 
paragraph  (e)  of  this  .^D.  remove  the  Vne 
placard  and  the  airspeed  indicator  marking  at 
122  KI.\S  that  were  installed  in  accordance 


with  paragi<i[jh  (.i)  ot  this  .\U.  Modil\ing  <inii 
reidenlifying  the  parts  as  required  by 
paragraph  (e)  of  this  ,\D  i-^  tprminrfting 
actions  for  Ihe  re(]uirenifnlN  r,l  p<irMgra[)h  |,i) 
of  this  AD  and  resUjres  ilu-  ungmal  Viif 

(g)  After  completing  llu-  <ti  Imns  reiiuireii 
by  par.igraph  (e)  uf  ihis  .\U.  t",tabli^h  .1 
retirement  life  of  1.000  hours  TI.S  fur  t.iil 
rotor  control  rod.  P/N  109-013.5-02-101 

(h)  .After  rnmpleting  the  actions  required 
by  pariigr.ipli  id  nt  this  .-KD.  revise  the 
helicopter  ,\ir\\nrthiiiess  Limitations  Section 
of  the  Agusia  Mixfel  .M  I't  heliiupler 
maintenance  manual  bv  inserting  a  1.000 
hour  TIS  reliremeiit  life  for  ea(  h  tail  rnlor 
control  rod    1'  \  109-0135-02-101 

(i)  An  alt-'in.itivf  method  of  cumplianc  e  or 
adjustme[it  ut  lln'  1  umpliance  time  that 
provides  Hii  ,11  1  I'pt.ihle  level  rjf  safelv  may  be 
used  if  Hppr'.xeii  l)\  the  Mandger.  Regulations 
{iroup.  KutMri  r.it!  Dire(  torate.  K.A.A. 
Operators  >h.ill  sulitiiit  their  retiuests  through 
an  F.*\,-\  I'rinc  ip.il  Mainleiiani  e  hispe(  tiir. 
who  ma\  I  iini  iir  ni  (  nmnifnl  .ind  then  semi 
il  to  Ihe  M.in.t^er,  Kr^ul.itKins  ( irmip. 

Note  3:  liitniin.ilinri  (  oni  ernmg  ihe 
exislfiu  f  (it  ,ippi(i\e'ii  fillerndtive  methods  ot 
compluuue  with  this  .\1J.  ifanv.  mav  be 
obtained  from  ihe  Ket;iilalirins  Cruiip 

III  Spei  ial  flight  perinils  will  not  he  issued. 

(k)  Installing  the  plai  ard.  inspecting  for 
cracks,  modifving  and  reidenlifying  the  tail 
rotor  hub  and  blade  dssembly.  and 
reidenlih  iiig  the  tail  rotor  hub  and  grip 
assenihK  shall  be  done  in  accordance  with 
the  Compliance  Instructions,  Part  1.  Part  HI. 


(uirdgrdphs  1  through  fi.  and  Part  IV.  of 
.\giisla  .Mert  Bolleltino  Tecnico  No.  119-6, 
Revision  A.  dated  luly  12.  2002.  This 
iiiciirporalion  b\  refereiue  was  approved  by 
till'  IJirector  of  the  Federal  Register  in 
accordance  with  5  I'  S.C.  552la)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Agusta, 
21017  Cascina  Cosla  di  Samarate  (VA)  Italy. 
Via  Giovanni  .Vgusla  520.  telephone  39 
(0331)  229111.  fax  39  (0331)  22900.5-222595. 
("upies  ina\  be  inspec;ted  at  the  FA.-\,  Office 
uf  the  Regional  Counsel.  Southwest  Region. 
2601  Meacham  Blvd  .  Room  663.  Fort  Worth. 
Texas  76137:  or  at  ihe  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,,  suite 
700.  Washington.  DC. 

(II  This  amendment  bei omes  effective  on 
{)(  tuber  31.  2002. 

Note  4:  The  subject  of  this  AD  is  addressed 
111  Fnte  Nazionale  per  I'.Aviazione  Civile 
(lldlvl  AD  No,  2002-367.  dated  |ul\  16.  2002. 

Issued  in  Fort  Worth.  Texas,  on  Oi  tober  8. 
2002. 

Larry  M.  Kelly, 

Acting  X'lanaiii'r.  Holon  ratt  Diri'ctuniU'. 
Aircmft  C.frtifiration  Sfnn  r. 
IFR  Doc   02-26071  Filed  10-15-i)2:  8:45  am) 
BILLING  CODE  4910-1 J-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-255-rAD;  Amendment 
39-12909;  AD  2002-21-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Guifstream 
Model  G-V  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Guifstream  Model 
G-V  series  airplanes.  This  action 
requires  performing  a  one-time  general 
visual  inspection  of  the  pilot's  overhead 
circuit  breaker  panel  wiring  for 
discrepancies;  rerouting  the  P45-12 
wire;  and  repair,  if  necessary.  This 
action  is  necessary  to  prevent  circuit 
breaker  wiring  from  becoming  pinched 
or  damaged,  causing  arcing  between  the 
wire  and  attaching  bracket,  which  could 
result  in  smoke  and/or  fire  in  the  pilot's 
circuit  breaker  panel.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  October  21.  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  21,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  16,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
255-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
•Docket  No.  2002-NM-255-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Guifstream  Aerospace  Corporation,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 


31402-9980.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Chupka,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch.  ACE- 
116A,  FAA,  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center. 
1895  Phoenix  Boulevard.  Suite  450. 
Atlanta.  Georgia  30349;  telephone  (770) 
703-6070:  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION:  The 
manufacturer  has  notified  the  FAA  that 
a  fire  occurred  in  the  pilot's  overhead 
circuit  breaker  panel  on  a  Guifstream 
Model  G-V  series  airplane  while  it  was 
undergoing  a  landing  gear  cycling  test. 
Investigation  revealed  that  the  P45-12 
wire  had  been  pinched  between  the 
circuit  breaker  panel  and  its  attach 
bracket.  The  current  wire  routing  within 
the  pilot's  circuit  breaker  panel  allows 
the  P45-12  wire  to  become  pinched  or 
damaged  upon  closing  of  the  circuit 
breaker  panel,  which  may  arc  to  the 
metal  attaching  bracket  during 
vibration.  These  conditions,  if  not 
corrected,  could  result  in  smoke  and/or 
fire  in  the  pilot's  circuit  breaker  panel. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Guifstream  Alert  Customer  Bulletin  No. 
19,  including  Drawing  1159SB59301, 
dated  September  26,  2002,  including 
attachment,  which  describes  procedures 
for  a  one-time  general  visual  inspection 
of  the  pilot's  overhead  circuit  breaker 
panel  for  discrepancies  (e.g..  wire 
damage).  The  inspection  involves 
paying  special  attention  to  the  P45-12 
wire  that  runs  from  circuit  breaker  FlO 
to  G5.  The  alert  customer  bulletin  also 
describes  procedures  for  rerouting  wire 
P45-12  inside  the  standoff  on  the  front 
of  the  panel,  and  contacting  the 
manufacturer  if  discrepancies  are  found. 
Accomplishment  of  the  actions 
specified  in  the  alert  customer  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Guifstream  Model  G- 
V  series  airplanes  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  circuit  breaker  wiring  from 


becoming  pinched  or  damaged,  causing 
arcing  between  the  wire  and  attaching 
bracket,  which  could  result  in  smoke 
and  fire  in  the  pilot's  circuit  breaker 
panel.  This  AD  requires  a  one-time 
general  visual  inspection  uf  the  pilot  s 
overhead  circuit  breaker  panel  wiring 
for  discrepancies;  rerouting  the  P4f5-12 
wire;  and  repair,  if  necessary'.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  customer 
bulletin  described  previously;  except  as 
discussed  below. 

Differences  Between  This  AD  and  the 
Alert  Customer  Bulletin 

Operators  should  note  that,  althnuph 
the  alert  customer  bulletin  specifies  that 
the  manufacturer  be  contacted  for 
disposition  of  discrepant  t:onditinns. 
this  AD  requires  repair  of  those 
conditions  to  be  accomplished  per  a 
method  approved  by  the  FAA. 

The  alert  customer  bulletin  also 
recommends  that  the  actions  he 
accomplished  before  further  flight  for 
airplanes  located  at  a  maintenance 
facility;  or.  for  airplanes  not  located  at 
a  facility  where  the  inspection  can  be 
performed,  it  allows  a  one-time  flight  to 
a  maintenance  facility  where  it  can  be 
performed.  However,  this  AD  requires 
that  the  one-time  inspection  be 
accomplished  within  5  days  after  the 
effective  date  of  this  AD.  In  developing 
an  appropriate  compliance  time  for  this 
AD.  we  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
and  the  average  utilization  of  the 
affected  fleet.  In  light  of  these  factors, 
we  find  a  5-day  compliance  time  for 
completing  the  required  actions  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety . 

Operators  should  note  that,  although 
the  Accomplishment  Instructions  of  the 
referenced  alert  customer  bulletin 
describe  procedures  for  completing  a 
Service  Reply  Card  for  reporting 
compliance  with  the  alert  customer 
bulletin,  this  AD  does  not  require  that 
action.  The  FAA  does  not  need  this 
information  from  operators. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunitv  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 
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Comments  Invited 

Although  this  action  is  in  the  form  of 
d  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenters  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  chang«J  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (eg.  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatorv-,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-255-AD.' 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effef;t  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

Li.st  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U..S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-21-03  Gulfslream  .\erospace 

Corporation:  .Amendment  3')-12909. 
Doi  kft  2()02-NM-2.55-AD. 

Afipliiiibilitv  Model  OV  series  airplanes; 
having  seridl  numbers  501  through  686 
iiu  lusive.  and  699:  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  (jf  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  lo  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
nwner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  int  lude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .M):  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliancf  Ke<quired  as  indicated,  unless 
accomplished  previously. 


To  prevent  the  circuit  breaker  wiring  from 
bee  oming  pinched  or  damaged,  causing 
arcing  between  the  wire  and  attaching 
bracket,  which  could  result  in  smoke  and/or 
fire  in  the  pilot's  circuit  breaker  panel, 
accomplish  the  following; 

Inspection 

(a)  Within  S  days  after  the  effective  date  of 
this  AD,  perform  a  one-time  general  visual 
inspection  of  the  pilot's  circuit  breaker  panel 
wiring  for  discrepancies  (e.g..  wire  damage), 
in  accordance  with  Gulfstream  V  Alert 
Customer  Bulletin  No.  19,  including  Drawing 
ll.i9SB59301.  dated  September  26.  2002. 
in<  lading  attachment;  except  that  it  is  not 
necessary  to  complete  the  Service  Reply 
Card.  Pay  special  attention  to  wire  P45-12 
that  runs  from  circuit  breaker  FlO  to  G5. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  lo  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  no  discrepancy  is  found,  before 
further  flight,  reroute  wire  P4.5-12  in 
accordance  with  the  alert  customer  bulletin. 

(2)  If  any  discrepancy  is  found,  before 
further  flight,  reroute  wire  P45-12  and  repair 
discrepancies  per  a  method  approved  by  the 
Manager,  .Mlanta  .Aircraft  Certification  Office 
(AC^Of,  FAA.  For  a  repair  method  to  be 
af)proved  by  the  Manager.  Atlanta  ACO,  as 
required  bv  this  paragraph,  the  Manager's 
a[)proval  letter  must  specifically  reference 
this  AD. 

Alternative  Methods  of  Compliance 

(b)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
.ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FA.A  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  .ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  .Atlanta  .ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incoqioration  by  Reference 

(d)  Unless  otherwise  provided  by  this  AD, 
the  actions  shallbe  done  in  accordance  with 
Gulfstream  V  .Alert  Customer  Bulletin  No.  19. 
including  Drawing  1159SB59301.  dated 
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September  26,  2002,  including  attachment. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Gulfstream  Aerospace  Corporation.  P.O. 
Box  2206,  M/S  D-10.  Savannah,  Georgia 
31402-9980.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix  Boulevard, 
Suite  450,  Atlanta.  Georgia;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

EfTective  Date 

(e)  This  amendment  becomes  effective  on 
October  21,  2002. 

Issued  in  Renton,  Washington,  on  October 
7.  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  02-26208  Filed  10-15-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-16] 

Amendment  of  Class  E5  Airspace; 
Andrews-iMurphy,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  amends  Class  E5 
airspace  at  Andrews-Murphy,  NC.  A 
Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP). 
helicopter  point  in  space  approach,  has 
been  developed  for  Murphy  Medical 
Center,  Murphy,  NC.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  contain  the  SIAP. 
EFFECTIVE  DATE:  0901  UTC,  November 
28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  20,  2002,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E5  airspace 
at  Andrews-Murphy.  NC,  (67  FR  53897). 
This  action  provides  adequate  Class  E5 


airspace  for  IFR  operations  at  Murphy 
Medical  Center,  Murphy.  NC. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E5  airspace  at 
Andrews-Murphy,  NC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 


Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Paragraph  6005     Class  E  Airspace  Areas' 
Extending  I  'pward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 


ASO  NC  E5    Andrews-.Vlurphy.  NC 
[Revised] 

.^ndrews-Murphv  .A.irport.  NC 

(Lat.  ;J5  n'42"N.  long  8:f  Sl'SO"^) 

.Murphy  Medical  Center 

Point  In  Space  Coordinates 

(Lat.  35°05'10"N,  long.  83"57'54"W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surfat  e  within  d  Ti  j- 

mile  radius  of  the  .■Kndrews-Murphv  .Airport 

and  that  airspac:e  within  a  b.5-mile  radius  ot 

the  point  in  space  (Lat.  35  05'10"N,  long. 

83'57'54"\V)  serving  Murph\  Medical  Center; 

excluding  that  airspace  within  the  Knoxville. 

TN.  Class  E  airspace  area. 


Issued  in  College  Park,  Georgia  October  4, 
2002. 
Walter  R,  Cochran, 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

[FR  Doc.  02-26275  Filed  10-1.5-02;  8;45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  f  r  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-17] 

Amendment  to  Class  E5  Airspace; 
Morganton,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E5 
airspace  at  Andrews-Murphy,  NC.  .\n 
Area  Navigation  (RNAV)  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP). 
helicopter  point  in  space  approach,  has 
been  developed  for  Grace  Hospital, 
Morganton,  NC.  As  a  result,  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  the  SIAP. 
EFFECTIVE  DATE:  0901  UTC,  November 
28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta,  Georgia  30320: 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 
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History 

C3n  August  20.  2002.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviatif)n  Regulations  (14  (".FR 
Part  71)  by  amendment  Class  PI5 
airspace  at  Morganton.  NC.  (67  FR 
5398).  This  action  provides  adequate 
Class  E5  airspace  for  IFR  operations  at 
Grace  Hospital.  Morganton.  NC. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in  FAA 
Order  7400.9K.  dated  August  JO,  2002, 
and  effective  September  16.  2002,  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  F4\A. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E5  airspace  at 
Morgaiiton,  NC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bodv  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  4010:}.  401 1.3. 
41)1  JO;  EO  1U854.  24  FK  9.565.  .3  CFR.  1959- 
I'H..)  C.omp  .  I'  :iH'i. 

§71.1     [Amended] 

2  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows; 

I'umiiraph  15005  Class  E  uirspurc  amas 
t'xtpndin^  upward  from  700  foet  or  more 
(itjovf  thf  surface  of  the  earth. 


.\SO  NC  E5  Morganton,  NC  (Revised) 

Morgciiitim-LfMoir  .\irport.  N(; 

(Lat.  15  A9'\5"  N,  long.  81-Ufi'40"  VV) 
1-iddiers  NDB 

(Lat.  35'42'37"  N,  long.  8T40'17"  VV) 
Grace  Hospital 
Point  111  Sprtie  CtK)r(iinates 

(Lit   35  4:^31"  N.  long.  81  =39'59"  \V) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  9.5- 
mile  radius  nf  the  Morganton-Lenoir  Airport 
diui  within  2.5  miles  ea(.h  side  of  the  205 
bearing  from  Kiddlers  NDB,  extending  from 
the  ')  5-mile  radius  to  7  miles  southwest  of 
the  NUB  and  that  airspace  within  a  6-mile 
radius  of  the  point  in  space  (lat.  35  43'31"  N. 
long  81  :i9'59''  \V)  serving  Grace  Hospital; 
excluding  that  airspace  within  the  Hickory, 
NC,  Class  E  airspace  area. 
*  *  •  *  * 

Issued  in  College  Park,  Georgia,  October  4, 
2002 
Waller  R.  Cochran, 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

[FR  nn(    02-26276  Filed  10-15-02;  8:45  am| 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-16] 

Amendment  of  Class  E  Airspace, 
Matawan,  NJ 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  removes  the 
description  of  the  Class  E  airspace 
designated  for  Matawan,  NJ.  Marlboro 
Airport  has  been  closed  and  the 
Standard  Instrument  Approach 
Procedure  (SIAP)  for  this  airport  has 
been  cancelled.  Class  E  airspace  for 
Marlboro  Airport  is  no  longer  needed 
and  will  be  restored  to  less  restrictive 
Class  G  airspace. 


DATES:  Effective  Date:  November  28, 
2002. 

Comment  Date:  Comments  must  be 
received  on  or  before  October  31,  2002. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  Airspace 
Branch.  AEA-520.  Docket  No.  02-AEA- 
16,  FAA  Eastern  Region,  1  Aviation 
Plaza,  Jamaica.  NY  11434-4890. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  FAA  Eastern  Region,  1  Aviation 
Plaza,  Jamaica.  NY  11434-4809; 
telephone:  (718)  553-3255. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration.  1  Aviation 
Plaza,  Jamaica.  NY  11434-4809, 
telephone;  (718)  553-^521. 
SUPPLEMENTARY  INFORMATION:  Although 
this  action  is  a  final  rule,  which 
involves  the  amendment  of  the  Class  E 
airspace  at  Matawan,  NJ,  by  removing 
that  airspace  designated  for  Marlboro 
Airport,  and  was  not  preceded  by  notice 
and  public  procedure,  comments  are 
invited  on  the  rule.  This  rule  will 
become  effective  on  the  date  specified 
in  the  DATES  section.  However,  after  the 
review  of  any  comments  and,  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
or  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  71)  removes  the  description  of  the 
Class  E  airspace  at  Matawan,  NJ,  by 
removing  that  airspace  designated  for 
Marlboro  Airport.  The  airport  has  been 
closed  and  abandoned  for  aeronautical 
use.  As  a  result  the  Matawan.  N),  Class 
E  airspace  is  no  longer  required  for  air 
safety.  Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9K.  dated  August  30. 
2002,  and  effective  September  16,  2002. 
which  is  incorporated  by  reference  in  14 
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CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order, 

Under  the  circumstances  presented, 
the  FAA  concludes  that  the  more 
restrictive  Class  E  airspace  at  Matawan, 
NJ  is  no  longer  supported  and  the  flight 
rules  pertinent  to  Class  G  airspace 
should  apply.  Accordingly,  since  this 
action  merely  reverts  the  Matawan,  NJ, 
Class  E  Airspace  to  Class  G  and  has  no 
significant  impact  on  aircraft  operations 
at  Marlboro  Airport,  notice  and  public 
procedure  luider  5  U.S.C.  553Cb)  are 
unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows; 

PART  71— [Amended] 

1.  The  authority  citation  for  Part  71 
continues  to  road  as  follows; 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002  and  effective 
September  IB,  2002,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 

***** 

AEA  NY  E5    Matawan,  NJ  [Removed] 

***** 


Issued  in  lamaica.  New  York  on  October  3. 
2002. 

F.D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  02-26278  Filed  10-15-02;  8:45  am] 
BILUNG  CODE  491tV-1^-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-15] 

Establishment  of  Class  E5  Airspace; 
Sylva,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E5  airspace  at  Sylva,  NC.  A  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP).  helicopter 
point  in  space  approach,  has  been 
developed  for  Jackson  County  Airport, 
NC.  As  a  result,  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
contain  the  SIAP. 

EFFECTIVE  DATE:  0901  UTC.  January  23, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  20,  2002,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  bv  establishing  Class  E5 
airspace  a't  Sylva,  NC.  (67  FR  53896). 
This  action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  Jackson 
County  Airport,  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  FAA  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E5  airspace  at 
Sylva,  NC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows; 

Authority:  49  T.S.C.  U)6|gl:  4010,1.  4011.3. 
40120;  EO  10854.  24  FR  95fi5.  A  CFR.  1959- 
1963  Comp..  p.  .189;  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002.  and  effective 
September  16,  2002,  is  amended  as 
follows; 

Paragraph  6005     Class  E  airspace  area 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 
***** 

ASO  NC  E5  Sylva.  NC  |New] 

lackson  County  .Airporl 

Point  In  Space  Coordinates 

(Lat.  35°19'46"  N,  long.  83°13'14"  \V) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surfae  e  within  a  b- 

mile  radius  of  the  point  in  space  flat. 

35"ig'46"N,  long.  83'13'14"\V)  serving 
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Fackson  County  Airport:  excluding  that 
airspace  within  the  Knoxville.  TN.  Class  K 
airspace  area. 

•  *  »  *  * 

Issued  in  College  Park,  Georgia.  October  4, 

Walter  R.  Ck)chran. 

Acting  Manager.  Air  Traffic  Division  Southern 

Region. 

IFR  Doc  02-26280  Filed  10-15-02:  8:45  am) 

BILUNG  COD€  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-13] 

Establishment  of  Class  E5  Airspace; 
Marion,  NC 

AGENCY:  Ft'drral  Aviatirm 
Admini.stration  (FAA).  DC3T. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E5  airspai.f  at  Marion.  N(".  A  .Afpa 
Navigation  (RNAV)  (;iohai  Positioning 
Svstpm  (GPS)  Stantiard  Instrument 
Approach  Pmcpdiirc  (SlAP).  hclit opti-r 
point  in  spdt:e  approach,  has  hct'n 
developed  for  McDowell  Hospital. 
Marion.  \C.  As  a  result,  controlled 
airspace  extending  upward  from  700 
feet  .Above  Ground  Level  (.\CL)  is 
needed  to  (.ontain  the  .SlAP 
EFFECTIVE  DATE:  ()9()1  ITC.  January  23. 
200. \ 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R  ("ochran.  Manager,  Airspace 
Branch.  .-\ir  Traffic  Division.  Federal 
.Aviation  .Adininistratinn.  P.O.  Box 
206:<ft.  .Atlanta.  Georgia  30320; 
telephone  (404)  U)5-5.iHfi 
SUPPLEMENTARY  INFORMATION: 

History 

On  Aui;u-.t  16.  2002.  the  FAA 
proposeti  tn  amend  [)art  71  iif  the 
Federal  .Aviation  Regulations  (14  GFR 
part  71)  by  establishing  Class  E5 
airspace  at  Marion.  NC;  (67  FR  S3535). 
This  action  pro\  ides  adequate  Class  E 
airspace  for  IFR  operations  at  M(  Dnwell 
Hospital   Designations  for  C:la>s  F 
airspace  extending  upward  from  70(1 
feet  or  more  above  the  surface  are 
published  in  FAA  Order  7400. 9K.,  dated 
August  30.  2002.  and  effective 
September  16.  2002.  which  is 
incorporated  by  reference  in  14  CFR 
part  711   The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequentlv  in  the  (Jrder 

Interested  parties  were  invited  to 
participate  m  this  rulemakuig 


proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  c:omments  objecting  to  the  proposal 
were  received 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71 )  establishes  Class  E5  airspace  at 
Marion.  NC^. 

The  FAA  has  determined  that  this 
regulaticm  only  involves  an  established 
bodv  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
net  essarv  to  keep  them  operaticmallv 
current.  It.  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034;  Februarv  26.  \979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  (  ertified  that  this  rule  will  not  have 
a  significant  ec:onomic  impact  on  a 
substantial  number  of  small  entities 
under  the  i  riteria  of  the  Regulatory 
Flexihihtv  .Act 

List  of  Subjects  in  14  CFR  Part  71 

.Airspace.  Incorporation  bv  reference. 
Navigaticm  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Feder.d  .Aviation  Administration 
amends  14  C.VR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

.Aulhoritv:  4'l  T  S  (  llll.(ijl.  4010.-!.  4011:*. 
40120,  L(l  10854.  24  FK  'i'.fr>  f  CI  K.  1959- 
1')63Cump   p    Wr.  14  (.IK  ll.t.U. 

§71.1     [Amended] 

2.  The  iiu  orporation  by  reference  in 
14  CFR  71.1  of  Federal  .Aviation 
.Administration  Order  7400. '^)K..  Airspace 
Designations  and  Reporting  Points, 
dated  .August  .iO.  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Paragraph  HOO.f    Class  E  airspace  areas 

extending  iipwtrd  from  701)  feet  or  mere 
iibovf  the  surfare  of  the  earth 


ASO  NC  K5     Marion,  \C  [New] 

M(  Dnwi'll  Huspiial 

I'uiiil  In  ,Spd(.e  tiuurdinales 


ILat.  35\39'45"N.  long.  82°02'49"W) 
That  airspac:e  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  B- 
mile  radius  of  the  point  in  space  (lat. 
,J5  39'45'TM,  long.  82"02'49"W)  serving 
M(  Dowell  Hospital;  excluding  that  airspace 
with  the  Rutherfordton.  NC,  Class  E  airspace 
area 


Issued  in  College  Park,  Georgia,  October  4. 
2002 

Walter  R.  Cochran. 
Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

|FK  Doc.  02-26281  Filed  10-15-02;  8:45  am] 
BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-12] 

Establishment  of  Class  E5  Airspace; 
Highlands,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  established  Class 
E5  airspace  at  Highlands,  NC.  A  Area 
Navigation  (RNAV)  Global  Positioning 
Svstem  (GPS)  Standard  Instrument 
Approach  Procedure  (SlAP),  helicopter 
point  in  space  approach,  has  been 
developeci  for  Highlands-Cashiers 
Hospital,  Highlands,  NC.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Abo\e  Ground  Level 
(ACL)  is  needed  to  contain  the  SlAP. 
EFFECTIVE  DATE:  0901  UTC,  January  23. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administratiim,  P.O.  Box 
20636,  Atlanta,  Georgia  30320: 
telephone  (404)  30.5-5.586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  16,  2002,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E5 
airspace  at  Highlands,  NC  (67  FR 
53536).  This  action  provides  adequate 
Class  E  airspace  for  IFR  operations  at 
Highlands-Cashiers  Hospital. 
Designations  for  Class  E  airspace 
e.xtending  upward  from  700  feet  or  more 
above  the  surface  are  published  in  FAA 
Order  7400.9K,  dated  August  30,  2002. 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
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part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E5  airspace  at 
Highlands,  NC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  q 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ASO  NC  E5    Highlands.  NC  [Newl 

Highlands-Cashiers  Hospital 

Point  In  Space  Coordinates 

(Lat.  35°03'18"  N.  long.  83'12'30"  W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surface  within  a  6- 

mile  radius  of  the  point  in  space  (lat. 

35°03'18"  N.  long.  83'12'30"  \V)  serving 

Highlands-Cashiers  Hospital. 

***** 

Issued  in  College  Park.  Georgia,  on  October 
4.2002. 

Waher  R.  Cochran, 
Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  02-26282  Filed  10-15-02:  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-11] 

Amendment  of  Class  E5  Airspace; 
Asheville,  NC 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E5  airspace  at  Asheville,  NC.  A  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SlAP).  helicopter 
point  in  space  approach,  has  been 
developed  for  St.  Josephs-Mission 
Hospital,  Asheville,  NC.  As  a  resuh. 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  northeast  of  Asheville,  NC  is 
needed  to  contain  the  SlAP. 
EFFECTIVE  DATE:  0901  UTC,  January'  23. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  16,  2002.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E5  airspace 
at  Asheville.  NC.  (67  FR  53536),  This 
action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  Asheville, 
NC.  Designations  for  Class  E  airspace 


extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in  FAA 
Order  7400.9K,  dated  August  30.  2002. 
and  effective  September  16.  2002.  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E5  airspace  at 
Highlands.  NC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minim?!.  Since  this  is  a 
routine  matter  that     ill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  Subject  is  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 

Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows 

Authority:  49  I'.S.C.  106(g):  4010.1.  40113, 
40120;  EO 10854,  24  FR  9565. 3  CFR,  1959- 
1963  Comp.,  p  389:  14  CFR  11.69 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
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September  16.  2002.  is  amended  as 

follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  ffft  or  more 
above  the  surface  of  the  earth. 


.\SO  .\C  E5  .\sheville.  \C  (Revisedl 

.•\sheville  Regional  Airport,  NC^ 

(Lat.  35-26'10"  N.  long.  82"32'30''  W) 
St   losephs-Missinn  Hospital.  .A.sheville,  NC 
Point  In  Spao'  Coordinates 

(Lat    !5   {)'.=>.{"  N.  long  823,r()H' \V) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6  miles  ea(.h 
side  of  Runwav  16/:!4  (.enteriine.  extending 
17  miles  north  and  21  miles  south  of  the 
Asheville  Regiunal  .■\irport  and  that  airspace 
within  a  6-mile  radius  of  the  point  m  spai  e 
(lat.  35  33'.5.r'  N.  long  82  33'06"  W)  serving 
St.  Fosephs-Mission  Hospital. 


Dated;  Issued  in  College  Park,  Georgia,  on 
October  4   2002 
Walter  R.  Cochran. 
Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 
(FR  Doc  02-26283  Filed  10-15-02:  8:45  am] 

BILUNG  COOe  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docltet  No.  02-ASO-10] 

Establishment  of  Class  E5  Airspace; 
Franklin,  NC 

agency:  Federal  Aviation 
Administration  (FAAj.  DOT 
action:  Final  rule. 


summary:  This  action  establishes  Class 
E5  airspace  at  Franklin,  NC.  An  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP),  helicopter 
point  in  space  approach,  has  been 
developed  for  Angel  Medical  Center. 
Franklin,  NC.  As  a  result,  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AC;L|  is 
needed  to  contain  the  SIAP 
EFFECTIVE  DATE:  0901  UTC,  [anuary  23, 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P  O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  16,  2002,  the  FAA 
proposed  to  amend  part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  71)  bv  establishing  Class  E5 
airspace  at  Franklin,  NC.  (67  FR  53538). 
This  action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  Angel 
Medical  Center.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  FAA  Order  7400. 9K.  dated 
August  30,  2002,  and  effective 
.September  16,  2002.  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1   TheC.lass  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E5  airspace  at 
Franklin,  NC. 

The  FAA  has  determined  that  this 
regulation  only  involve  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

in  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1   The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g):  40103.  40113, 
40120;  KO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Coinp.,  p.  389;  14  CFR  11.69. 


§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  «  *  »  * 

ASO  NC  E5  Franklin,  NC 

.Angel  Medical  Center.  Franklin.  NC 

Point  In  Space  Coordinates 

(Lat.  35  lOM?"  N,  long.  83' 22'04"  W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surface  within  a  6- 

mile  radius  of  the  point  in  space  (lat. 

35  10'37"N.  long.  83'^22'04"  VV)  serving 

Angel  Medical  Center. 

•  *  *  *  * 

Issued  in  College  Park,  Georgia,  on  October 
4.  2002. 
Walter  R.  Cochran. 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

IFR  Doc.  02-26284  Filed  10-15-02;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-9] 

Amendment  of  Class  E5  Airspace; 
Prestonburg,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Class 
E5  airspace  at  Prestonburg.  KY.  A  Area 
Navigation  (RNAV).  Global  Positioning 
System  (GPS).  Runway  (RWY)  3.  a 
RNAV  (GPS)  RWY  21.  and  a  VHF  Omni- 
directional Range  (VOR)/Distance 
Measuring  Equipment  (DME) — A 
Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Big  Sandy  Regional  Airport.  KY.  As 
a  result,  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SIAPs. 

EFFECTIVE  DATE:  0901  UTC.  January  23, 
2003, 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran.  Manager,  Airspace 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
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SUPPLEMENTARY  INFORMATICN: 

History 

On  August  7,  2002,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  Class  E5  airspace  at 
Prestonburg,  KY,  (67  FR  51149).  This 
action  provides  adequate  Class  E 
airspace  for  IFR  operations  at 
Prestonburg,  KY.  Designations  for  Class 
E  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  FAA  Order  7400,9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
part  71,1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  E5  airspace  at 
Prestonburg,  KY, 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113. 
40120:  EO 10854.  24  FR  9565, 3  CFR.  1959- 
1963  Camp.,  p.  389:  14  CFR  11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71,1  of  Federal  Aviation 
Administration  Order  7400, 9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  nr  more 
above  the  surface  of  the  earth. 


ASO  KY  E5     Prestonburg.  KY  IRevised) 

Prestonburg,  Big  Sandv  Regional  Airport.  K^ 
(Lat.  37=45'04"  N.  long.  82  38'12"  \V, 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  6.5- 
mile  radius  of  the  Big  Sandy  Regional 
Airport. 
*  *  *  *  * 

Issued  in  College  Park.  Georgia,  on  October 
4,  2002. 

Walter  R.  Cochran. 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  02-26285  Filed  10-15-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  (FEMA). 
ACTION:  Final  rule. 


SUMMARY:  Modified  Base  (l-percent- 
annual-chance)  Flood  Elevations  (BFEs) 
are  finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Maps  (FIRMs)  in  effect 
for  the  listed  communities  prior  to  this 
date. 

ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 


at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration.  500  C  Street, 
SW.,  Washington,  DC  20472,  (202)  646- 
3461  or  (e-mail)  matt. miller&fema. gov. 
SUPPLEMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  BFEs  for  each  community 
listed.  These  modified  elevations  have 
been  published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator,  Federal  Insurance  and 
Mitigation  Administration,  has  resolved 
any  appeals  resulting  from  this 
notification. 

The  modified  BFEs  are  not  listed  for 
each  community  in  this  notice. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  BFE 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified       Es  are  the  basis  for 
the  floodplain       nagement  measures 
that  the  commi   lity  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualif\'  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs,  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  a:e  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

These  modified  BFEs  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 
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The  changes  in  BFEs  are  in 
acxordance  with  44  CFR  tj.T  4 

National  Environmental  Policy  .\ct 

This  rule  IS  catpgoricallv  e\(  ludt'd 
from  thf  requirements  nf  44  (^FK  part 
10,  Fnvironniental  Ciiiisideratidn   Nn 
environmental  impact  assessment  ha^ 
been  prepared 

Regulatory  Flexibility  Act 

The  Administrator.  Federal  hisurance 
and  Mitigation  Administration,  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibilitv  Act  because  modified  base 
flood  elevations  are  required  bv  the 
Flood  Disaster  Protection  Act  of  197,}. 
42  L'  S.C,  4105.  and  are  required  to 
maintain  community  eligibility  in  the 


NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  .W.  1993.  Regulatory 
Flanning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b){2)  of  Executive 
(Jrder  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  record  keeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1 .  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  :i  of  1978,  .i  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19307 
3  CFR.  1979  Comp..  p.  37(i. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Dates  and  names  of 

newspaper  wtiere  notice 

was  publistied 


Ctiief  executive  otiicer  of 
community 


Effective  date  of 
modification 


Community 
number 


Ihnois 

St   Clair  lOO- 

City  of  Belleville 

January  8   2002  January 

05-3t5P) 

15  2002   Belleville 

(FEMA 

News-Democrat                 . 

Docket  No 

1 

1 

7610) 

Cook  (02- 

Unincorporated 

January  17   2002,  Janu- 

05-0239PI 

Areas 

an/  24   2002    North - 

(FEMA 

1 

brook  Star 

Docket  No 

7610) 

Cook  (02- 

Unincorporated 

Marcti  20  2002,  Marcti 

05-1825P) 

Areas 

27  2002    The  Chicago 

(FEMA 

Tribune 

Docket  No 

1 

7610t 

1 

Cook  (02- 

City  of  Nonti- 

January  17   2002   Janu- 

05-0239P) 

brook 

ary  24   2002    North- 

(FEMA 

' 

brook  Star 

Docket  No 

7610) 

\ 

Cook  (02- 

City  of  Oak  For- 

March 20   2002   Marcti 

0&-1825P) 

est 

27   2002    The  Chicago 

(FEMA 

TnOune 

Docket  No 

7610) 

Cook  (01- 

Village  o(  Palos 

May  1    2002,  May  8 

05-3763P! 

Park 

2002    Dd,'/y  Southtown 

(FEMA 

Docket  No 

7612) 

Will  (01-05- 

Village  ot  Piam- 

Februan/  20  2002   Feb- 

1864P) 

fieid 

ruary  27   2002    The  En- 

(FEMA 

terprise 

Docket  No 

7610) 

Indiana 

Deartxjm 

Town  of  Green- 

Februan/  7   2002   Feb- 

(00-05- 

dale 

ruary  14   2002    The 

285  P) 

Dearborn  County  Reg- 

(FEMA 

ister 

Docket  No 

7610) 

Jotinson  (02- 

City  of  Green- 

April 3   2002,  Apnl  10, 

05-0605 P) 

wood 

2002   Greenwood  and 

(FEMA 

Southside  Challenger 

Docket  No 

7610) 

, 

Ttie  Honorable  Mark  A  Kern, 
Mayor,  City  of  Belleville.  101 
South  Illinois  Street.  Democrat 
Belleville  Illinois  62220 

Mr  John  H  Stroger.  Jr .  President. 
Cook  County  Board  of  Commis- 
sioners, 118  North  Clark  Street. 
Room  537  Northbrook,  liltnois 
60602 

Mr  John  H  Stroger,  Jr ,  President. 
Cook  County  Board  of  Commis- 
sioners. 118  North  Clark  Street, 
Room  537  Chicago.  Illinois 
60602 

Mr    Mark  W 
Village 
Cedar  Lane, 
60062^582 


April  16,  2002 


December  20.  2001 


June  26.  2002 


Damisch.  President, 
of     Northbrook,      1225 
Northbrook,  Illinois 


December  20.  2001 


The    Honorable    Patrick    Gordon,  '  June  26.  2002 
Mayor      City     of     Oak     Forest. 
15440    South    Central    Avenue 
Oak  Forest.  Illinois  60452 


August  7,  2002 


The  Honorable  Jean  Moran. 
Mayor,  Village  of  Palos  Park, 
8999  West  123rd  Street,  Palos 
Park   Illinois  60464 


Mr    Richard  Rock.   President    Vil-     May  29, 2002 
lage    of    Plainfield.    530    West 
Lockport  Street  Suite  206.  Plain- 
field  Illinois  60544 


January  9.  2002 


The  Honorable  Doug  Hednck, 
Mayor,  Town  of  Greendale.  510 
Ridge  Avenue,  Greendale  Indi- 
ana 47025 


The     Hon      Charles     Henderson.     Apnl  22,  2002 
Mayor     City    of    Greenwood,    2 
North  Madison  Avenue.  Green-  | 
wood.  Indiana  46142 


170618 


170054 


170054 


170132 


170136 


170144 


170771 


180040 


180115 
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Dates  and  names  of 

Chief  executive  officer  of                  Effective  date  of 

Community 

State  and  county 

Location 

newspaper  where  notice 
was  published 

community                                 modification 

numt)er 

Deartx)m 

City  of  Lawrence- 

February  7,  2002:  Feb- 

The    Honorable     Paul     Tremain,     January  9  2002  

180041 

(00-05- 

burg. 

ruary  14,  2002:  The 

Mayor.    City    of    Lawrenceburg, 

285P) 

Dearborn  County  Reg- 

405 Main  Street.  Lawrenceburg, 

(FEMA 

ister. 

Indiana  47025. 

Docket  No. 

7610). 

Kansas: 

Sedgwick 

City  of  Wichita  .. 

May  24,  2001:  May  31, 

The  Honorable  Bob  Knight,  Mayor,     August  31,  2001  

200328 

(00-07- 

2001 ;  Wichita  Eagle. 

City  of  Wichita,  455  North  Mam 

493P) 

Street.  5th  Floor.  Wichita.  Kan- 

(FEMA 

', 

sas  67202. 

Docket  No. 

7614). 

Michigan: 

Oakland  (01- 

Village  of  Lake 

April  3,  2002:  Apnl  10, 

Ms    JoAnn  Van  Tassel,  Manager.     Apnl  5,  2002 

260588 

05-21 4P) 

Orion. 

2002:  The  Lake  Orion 

Village  of  Lake  Onon.  37  East 

(FEMA 

Review. 

Flint  Street.   Lake  Onon,  Michi-  j 

Docket  No. 

gan  48362 

7610). 

Macomb  (01- 

City  of  Warren  ... 

March  22,  2002;  March 

The      Hon       Mark      Steenbergh.     June  28,  2002  

260129 

05-229P) 

29,  2002;  The  Macomb 

Mayor,  City  of  Warren.  Warren 

(FEMA 

Daily. 

Municipal    Building,    29500   Van 

Docket  No. 

Dyke  Avenue,  Warren,  Michigan 

7610). 

48093. 

Macomb  (02- 

Township  of 

February  8,  2002;  Feb- 

Mr  Gary  Kirsh,  Supervisor,  Town-     December  21,  2001 

260447 

05-0025P) 

Washington. 

ruary  15,  2002;  The 

ship   of   Washington,    PO    Box 

(FEMA 

Macomb  Daily. 

94067,     Washington,     Michigan 

Docket  No. 

48094 

7610). 

Minnesota: 

Anoka  (01- 

City  of  Coon 

February  15,  2002;  Feb- 

The Hon    Nona  McCauley,  Mayor,     February  7.  2002  

270011 

05-2586P) 

Rapids. 

ruary  22,  2002;  The 

City    of    Coon    Rapids,     11155 

(FEMA 

Herald. 

Robinson    Drive    Coon    Rapids, 

Docket  No. 

Minnesota  55433, 

7610). 

. 

Rice  (02-05- 

City  of  Dundas  ... 

January  23,  2002;  Janu- 

The Hon.  Myron  Malecha,  Mayor.     December  18.  2001 

270403 

0959P) 

ary  30,  2002;  Northfield 

City    of    Dundas,    216    Railway 

(FEMA 

News. 

Street  North  Dundas.  Minnesota 

Docket  No. 

55109. 

7610). 

Missouri: 

Sle.  Gene- 

City of  Ste.  Gen- 

February 20,  2002;  Feb- 

The Hon    Kathleen  Waltz,  Mayor.     February  8.  2002  

290325 

vieve  (01- 

evieve. 

ruary  27,  2002;  Ste. 

City    of    Ste.    Genevieve,     165  i 

07-425P) 

Genevieve  Herald. 

South  Fourth  Street,  Ste.  Gene-  j 

(FEMA 

vieve,  Missoun  63670 

Docket  No. 

7610). 

Ste.  Gene- 

Unincorporated 

February  20,  2002;  Feb- 

Mr. Dennis  Huck.  County  Commis-     February  8  2002  

290833 

vieve  (01- 

Areas. 

ruary  27.  2002;  Ste. 

sioner,  Ste    Genevieve  County. 

07-425P) 

Genevieve  Herald. 

165   South    Fourth    Street.    Ste. 

(FEMA 

Genevieve,  Missoun  63670. 

Docket  No. 

7610). 

New  Mexico: 

Unincorporated 

February  21,  2002;  Feb- 

Mr.    Tom    Rutherford.    Chairman.     January  29  2002  

350001 

Bemalillo  (01- 

Areas. 

mary  28,  2002;  Albu- 

Bemalillo County,   2400   Broad-  ^ 

06-880P) 

querque  Journal. 

way.    S.E.,    Albuquerque,    New 

(FEMA  Docket 

Mexico  87102. 

No.  7610). 

Ohio: 

Lorain  (01- 

City  of  Avon  

March  22,  2002;  March 

The     Honorable     James     Smith.     June  28,  2002    

390348 

05-665P) 

29,  2002;  The  Morning 

Mayor,    City    of    Avon.     36080 

(FEMA 

Journal. 

Chester      Road,      Avon.      Ohio 

Docket  No. 

44011. 

7610). 

Montgomery 

City  of 

March  15,2002;  March 

The    Honorable    Sally    D     Beals,     June  21,  2002  

390408 

(01-05- 

Centervllle. 

22,  2002;  Dayton  Daily 

Mayor,  City  of  Centerville,  7875  ; 

740P) 

News. 

Stonehouse    Court.    Centerville.  , 

(FEMA 

Ohio  45459 

Docket  No. 

7610). 
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State  and  county 


Location 


Dales  and  names  of 

newspaper  wfiere  notice 
was  published 


Ctiief  executive  officer  of 
community 


Effective  date  of 
modification 


Community 
number 


State  and  county 


Delaware 

Unicorporated 

March  6   2002   March  13, 

i0i-05- 

Areas 

2002    Westef\ille  News 

1490PI 

t3no  Public  Opinion 

(FEMA 

Docket  No. 

1 

76i0i 

1 

FranKlin    lOI- 

Unincorporated 

March  6  2002   March  13 

05-1490Pt 

Areas 

2002    Westen/ille  News 

(FEMA 

ana  Public  Opinion 

Docket  No 

76101 

Franklin  (00- 

Cifv  of  Grove 

April  1 7   2002   Apnl  24 

0S-311P) 

Citv 

2002    Grove  City  News 

(FEMA           1 

1 

Docket  No 

7610) 

Lucas  i0l- 

Unincorporated 

February  19   2002   Feb- 

0S-2963PI 

Areas 

ruary  26   2002    Farm- 

(FEMA 

lana  News 

Docket  No 

1 

7610) 

Franklin  and 

City  ot                     ' 

March  6   2002   March  13 

Delaware 

Westerville 

2002    Westerville  News 

(01-05-              : 

and  Public  Opinion 

1490P) 

(FEMA 

Docket  No 

7610) 

Delaware 

City  of 

Apnl  10    2002    Apnl  17 

and  Frank- 

Westerville 

2002    Westerville  News 

lin  (02-05-   , 

and  Public  Opinion 

2128P1 

(FEMA           ' 

Docket  No 

7610) 

Oklarioma 

Oklahoma 

City  of  Edmond 

March  22   2002   March 

(00-06- 

29   2002    The  Edmond 

1829P) 

Sun 

(FEMA 

Docket  No 

7610) 

Tulsa  (01- 

Unincorporated 

March  7   2002   March  14 

06-1 178P! 

Areas 

2002    Tulsa  World 

(FEMA 

Docket  No 

7610) 

Texas 

Tarrant  (01- 

City  of  Arlington 

April  10   2002.  Apnl  17 

06-780P) 

2002    The  Arlington 

(FEMA 

Morning  News 

Docket  No 

7610) 

Travis  (01- 

City  of  Austin 

March  5   2002   March  12, 

06-674P) 

2002   Austin  American 

(FEMA 

Statesman 

Docket  No 

7610) 

Bexar  (01- 

Unincorporated 

January  17   2002   Janu- 

06-543P) 

Areas 

ary  24   2002    San  Anto 

(FEMA 

mo  Express  News 

Docket  No 

7610) 

Bexar  (01- 

Unincorporated 

Februan/  21    2002   Feb- 

06-1714P) 

Areas 

ruary  28  2002   San  An- 
tonio Express  News 

Johnson  (00- 

City  of  Burteson 

February  20   2002   Feb- 

06-1649P) 

'uary  27    2002    The 

(FEMA 

Burleson  Star 

Docket  No 

7610) 

Mr  James  Ward.  President.  Dela- 
ware County  Board  of  Commis- 
sioners 101  North  Sandusky 
Street   Delaware   Ohio  43105 


Mr  Dewey  R  Stokes  President. 
Franklin  County  Board  of  Com- 
missioners, 373  South  High 
Street,  26th  Floor  Columbus. 
Ohio  43215 

The  Hon  Cheryl  L  Grossman. 
Mayor.  City  of  Grove  City,  P  O 
Box  427  Grove  City  Ohio 
43123 

Ms  Sandy  Isenberg,  President. 
Lucas  County  Board  of  Com- 
missioners One  Government 
Center,  Suite  SIX).  Toledo,  Ohio 
43604 

The  Hon  Stewad  Flaherty  Mayor, 
City  of  Westerville.  21  South 
State  Street,  Westen/ille,  Ohio 
43081 


The  Hon  Stewart  Flaherty  Mayor, 
City  of  Westerville.  21  South 
State  Street,  Westen/ille.  Ohio 
43081 


The  Honorable  Saundra  Naifeh, 
Mayor.  City  of  Edmond.  PO 
Box  2970  Edmond.  Oklahoma 
73083 


The  Hon  Wilberl  E  Colins,  Chair- 
man, Tulsa  County,  Board  of 
Commissioners,  500  South  Den- 
ver  Tulsa,  Oklahoma  74103 


The  Honorable  Elzie  Odom, 
Mayor,  City  of  Arlington,  101 
West  Abram  Street,  Arlington. 
Texas  76004 

The  Honorable  Gus  Gracia,  Mayor, 
City  of  Austin,  124  West  8th 
Street.  Austin,  Texas  78701 


The  Hon  Cyndi  T  Krier,  Judge, 
Bexar  County,  100  Dolorosa, 
Suite  101,  San  Antonio,  Texas 
78205. 

The  Hon  Nelson  W  Wolff,  Judge, 
Bexar  County,  100  Dolorosa, 
Suite  101,  San  Antonio,  Texas 
78205 

The      Honorable 
Mayor,    City    of 


June  12,  2002 


390146 


West    Renfro, 
76028. 


June  12.  2002 


July  24,  2002 


May  28,  2002 


June  12.  2002 


Apnl  8,  2002 


390167 


390173 


390359 


390179 


390179 


February  28,  2002 


June  13.  2002 


July  16,  2002 


January  18,  2002 


Apnl  25,  2002 


400252 


400462 


Byron      Black, 
Burleson,     141 
Burleson.    Texas 


May  30.  2002 


May  29.  2002 


485454 


480624 


480035 


480035 


485459 


Montgomery 

(01-06- 

225P) 

(FEMA 

Docket  No. 

7610). 
Denton  (00- 

06-1241 P) 

(FEMA 

Docket  No. 

7610). 
Dallas  (01- 

06-1 501 P) 

(FEMA 

Docket  No. 

7610). 
Tarrant  (02- 

06-373P) 

(FEMA 

Docket  No. 

7610). 
Williamson 

(01-06- 

213P) 

(FEMA 

Docket  No. 

7610). 
Dallas  (01- 

06-1 643P) 

(FEMA 

Docket  No. 

7610). 
Midland  (01- 

06-1 743P) 

(FEMA 

Docket  No. 

7610). 
Montgomery 

(01-06- 

599P) 

(FEMA 

Docket  No. 

7610). 
Montgomery 

(01-06- 

1170P) 

(FEMA 

Docket  No. 

7610). 
Montgomery 

(01-Ofr- 

1145P) 

(FEMA 

Docket  No. 

7610). 
Tarrant  (01- 

06-579P) 

(FEMA 

Docket  No. 

7610). 
Tarrant  (01- 

06-1991) 

(FEMA 

Docket  No. 

7610). 
Montgomery 

(01-06- 

599P) 

(FEMA 

Docket  No. 

7610). 


Location 


City  of  Conroe 


Town  of  Corinth 


City  of  Dallas 


City  of  Fort 
Wortfi. 


City  of  Hutto 


City  of  Irving 


City  of  Midland 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  North 
Richland  Hills. 


City  of  North 
I      Richland  Hills. 


j  City  of  Oak 
j      Ridge  North. 


Dates  and  names  of 

newspaper  where  notice 

was  published 


February  19,  2002;  Feb- 
ruary 26,  2002;  The 
Courier. 


April  3,  2002;  April  10, 
2002;  Lake  Cities  Sun 
Paper 


January  24,  2002;  Janu- 
ary 31,  2002;  Dallas 
Morning  News. 


Aprils,  2002;  April  10, 
2002;  Fort  Worth  Star- 
Telegram. 


February  21,  2002;  Feb- 
ruary 28,  2002;  Hutto 
Herald. 


April  4,  2002;  Apnl  11, 
2002;  The  Irving  Morn- 
ing News. 


May  2,  2002;  May  9, 
2002;  Midland  Re- 
porter-Telegram. 


March  6,  2002;  March  13. 
2002;  The  Courier 


March  2,  2002;  March  27, 
2002;  The  Courier 


March  21,  2002;  March 
28.  2002;  The  Courier 


January  8,  2002;  January 
15.  2002;  Fort  Worth 
Star  Telegram. 


March  6,  2002;  March  1 1 , 
2002;  Fort  Worth  Star 
Telegram. 


March  6,  2002;  March  13, 
2002;  The  Courier 


Chief  executive  officer  of 
community 


Effective  date  of 
modification 


Community 
number 


The  Honorable  Carter  Moore, 
Mayor,  City  of  Conroe,  PO  Box 
3066.  Conroe,  Texas  77305. 


The  Hon.  Shirley  Spellertjerg. 
Mayor,  Town  of  Connth  2003 
South  Connth,  Connth.  Texas 
76205 

The  Honorable  Laura  Miller, 
Mayor,  City  of  Dallas,  1500 
Manila  Street,  City  Hall,  Dallas, 
Texas  75201 


May  28,  2002 


480484 


July  10,  2002 


May  1 ,  2002 


The     Honorable     Kenneth     Barr,     July  10,  2002 
Mayor,  City  of  Fort  Worth.  1000 
Throckmorton        Street,        Fort 
Worth.  Texas  76102 


The  Honorable  Glen  Pierce. 
Mayor.  City  of  Hutto,  P  O.  Box 
2803,  Hutto,  Texas  78634. 


The  Honorable  Joe  H.  Putnam. 
Mayor.  City  of  Irving.  825  West 
Irving  Boulevard,  Irving.  Texas 
75060 

The  Hon,  Michael  J  Canon, 
Mayor,  City  of  Midland,  City  Hall, 
300  North  Loraine,  Midland, 
Texas  79701 


May  30,  2002 


March  8,  2002 


August  8,  2002 


The    Honorable    Alan    B     Sadler,     June  12,  2002 
Judge,  Montgomery  County,  301 
North    Thompson    Street,    Suite 
210,  Conroe,  Texas  7-7301 


The  Honorable  Alan  B  Sadler, 
Judge,  Montgomery  County,  301 
North  Thompson  Street,  Suite 
210,  Conroe,  Texas  77301 


481143 


480171 


480596 


481047 


480180 


480477 


480483 


February  26,  2002 


480483 


The    Honorable    Alan    B.    Sadler,     March  1,2002 
Judge,  Montgomery  County,  301  | 
North    Thompson    Street.    Suite 
210,  Conroe.  Texas  77301 


480483 


December  19.  2002 


The  Honorable  Charles  Scoma, 
Mayor.  City  of  N.  Richland  Hills, 
PO,  Box  820609,  Norlh  Rich- 
land Hills.  Texas  76182. 


The     Honorable     Oscar     Trevino.     January  23  2002 
Mayor.  City  of  N    Richland  Hills. 
P  0    Box  820609,    North   Rich- 
land Hills,  Texas  76182 


The      Honorable      Joe      Michels,     June  12.  2002 
Mayor,  City  of  Oak  Ridge  North,  j 
City  Hall,  2742  Robinson  Road,  i 
Oak  Ridge  North,  Texas  77385 


480607 


480607 


481560 
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State  and  county 


Location 


Dates  and  names  ot 

newspaper  where  notice 

was  published 


Chief  executive  officer  of 
community 


Effective  date  of 
modification 


Community 
number 


Collin  (00- 

City  of  Piano 

February  20.  2002,  Feb- 

06-1193P) 

ruary  27   2002,  Piano 

(FEMA 

Star  Courier 

1 

Docket  No 

1 

7610) 

Rockwall 

City  ot  Rockwall 

March  22   2002,  March 

(01-06- 

29  2002    The 

355P) 

RockwalLRowletl  Morn- 

(FEMA 

ing  News 

Docket  No 

7610) 

Tarrant  (02- 

Unincorporated 

April  3   2002    Apnl  10 

06-373PI 

Areas 

2002   Fan  Worth  Strar 

(FEMA 

Telegram 

Docket  No. 

7610) 

The  Honorable  Pat  Evans,  Mayor,     May  29.  2002 
City  of  Piano.  P  O   Box  860358. 
Piano,  Texas  75086  , 


The  Honorable  Ken  Jones.  Mayor.     March  1 .  2002 
City  of  Rockwall.  385  S.  Goliad 
Street,  Rockwall.  Texas  75087      , 


The  Honorable  Tom  Vandergnff. 
Judge,  Tarrant  County,  100  East 
Weatherford  Street,  Forth  Worth, 
Texas  76196 


July  10,  2002 


480140 


480547 


4800582 


(Catalog  of  Federal  Domestic  Assistance  No. 

Hi  100,  'Flood  Insurance") 

[)dtt-il    Sf-plember  23.  2002. 
.\nthony  S,  Lowe. 

.-\it!riiiu!.trutor.  FfdtTuI  Insurance  and 

\liti^^ation  Administration. 

KK  I)ii<    Ol^-Jti^l")  Fil''ii  10-n-(iJ   rt  45  am) 

BILUNG  CODE  671»-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-P-7616] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Fcdcrdl  Emergency 
Mandgement  Agency.  (FEMA). 

ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
ciimmunities  where  miKiificdtum  ot  the 
Bdse  ( l-pert;ent-dniuidl-( :hdn(  e)  F-'Uioii 
Elevations  iBFKs)  is  appropriate  because 
of  new  scientific  or  technical  data   New- 
flood  insurance  premium  rates  will  h.- 
calculated  from  the  modified  BVV.->  for 
new  buildings  and  their  contents 
DATES:  These  modified  BFEs  arc 
currently  in  effec  t  on  the  dates  listed  m 
the  table  below  and  revise  ttie  Flood 
Insurance  Rate  Mdp(s)  in  ettei  t  prior  to 
this  determination  for  the  listfii 
c;ommunities 

From  the  date  of  the  sfc mid 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  anv 
person  has  ninetv  (40)  davs  in  whic  h  to 
rec}uest  through  the  communitv  that  the 
Administrator  for  Federal  Insurance  and 
Mitigation  Administration  reconsider 
the  c:hdnges   The  modified  BFEs  may  he 
changed  during  the  40-day  period. 
ADDRESSES:  The  modified  BFEs  for  eai  h 
community  are  dvailable  for  inspection 


at  the  office  of  the  Chief  Executive 
Officer  of  eac :h  c:ommunity.  The 
respective  addresses  are  listed  in  the 
tabic;  hcdow 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B   Miller.  P.E..  Chief,  Hazards 
Studv  Branch.  Federal  Insurance  and 
Mitigation  Administration,  500  C  Street. 
S\V  ,  Washington,  DC  20472.  (202)  646- 
3461  or  (e-mail)  matt.miller@fema.gnv. 
SUPPLEMENTARY  INFORMATION:  The 
modified  BFF^s  are  not  listed  for  each 
communitv  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  ()ffic:er  of  the  community 
where  the  modified  BFE  determinations 
are  available  for  inspection  is  provided. 
Any  requt^st  for  reconsideration  must 
b*'  based  on  knowlecige  of  changed 
conditions  or  new  scientific  or  technical 

data 

The  modifications  are  made  pursuant 
to  .Section  201  of  the  Flood  Disaster 
Protection  Ac:t  of  1473.  42  U.S.C.  4105. 
and  are  in  a(:(:ordanc;e  with  the  National 
Flood  Insuram;e  Act  of  1968.  42  U.S,C. 
4001  et  sei/  .  and  with  44  CFR  Part  65, 

For  rating  purposc^s.  the  currentlv 
effective  community  number  is  shown 
and  must  be  u.sed  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  tloodplain  management  measures 
that  the  (  oinmunitv  is  required  to  either 
adopt  or  to  show  evidence  of  being 
alreadv  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP), 

These  modified  BFEs.  together  with 
the  floodplain  management  criteria 
required  bv  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  c:(immunitv  must  change  any 
existing  c)rdinanc:es  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 


community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  BFEs  are  in 
ac:c:ordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator  for  F"ederal 
Insurance  and  Mitigation 
Administration  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
use,  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP,  No  regulatorv  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatorv  action  under  the  criteria  of 
ScHiion  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implic:ations  under 
Executive  Order  12612.  Federalism, 
datc^d  October  26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 
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List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  record  keeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 


PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 


1978  Comp..  p.  329:  E.O.  12127.  44  FR  19,^67. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §65.4  are  amended  as 
follows; 


State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer 
of  community 

Effective  date  of  modi- 
fication 

Community 
No 

Arkansas: 

Faulkner  (01-06- 
1902P). 

City  of  Conway 

August  19.  2002.  August 
26,  2002,  Log  Cabin 

The  Honorable  Tab 

November  25.  2(X)2 

050078 

Townsell,  Mayor, 

Democrat. 

City  of  Conway, 
1201  Oak  Street, 
Conway,  Arkansas 
72033. 

Washington  

City  of  Fayetteville 

August  1 ,  2002.  August  8. 

The  Honorable  Dan 

July  23,  2002   

050216 

(02-06-1 260P) 

2002,  Northwest  Arkan- 
sas Times. 

Coody.  Mayor,  City 
of  Fayetteville,  113 
West  Markham 
Street,  Fayetteville, 
Arkansas  72701 . 

Illinois: 

Cook  (01-05- 

Village  of  Palos  Park  ... 

August  8,  2002,  August 

The  Honorable  Jean  A 

November  14,  2002  .  . 

170144 

3037P). 

15,  2002,  Daily 
Southtown. 

Moran,  Mayor,  Vil- 
lage of  Palos  Park, 
8999  West  123rd 
Street,  Palos  Park,  Il- 
linois 60464. 

Will  (02-05- 

Village  of  Romeoville    . 

August  1 ,  2002.  August  8, 

The  Honorable  Fred 

November  7.  2002  

170711 

1170P). 

2002,  The  Herald  News. 

Dewald,  Jr.,  Mayor, 
Village  of 

Romeoville,  Village 
Hall,  13  Montrose 
Drive,  Romeoville,  Il- 
linois 60446. 

Kansas: 

Riley  (02-07- 

City  of  Riley 

August  15.  2002.  August 

The  Honorable  Gerald 

November  21,  2002 

200303 

667P). 

22,  2002,  The  Riley 
Countian. 

Baer,  Mayor,  City  of 
Riley,  P.O.  Box  333, 
Riley,  Kansas  66531 . 

Riley  (02-07- 

Unincorporated  Areas 

August  15,  2002,  August 

Mr.  Robert  Newsome, 

November  21,  2002 

200298 

666P). 

22.  2002,  The  Manhat- 
tan Mercury. 

Chairman,  Riley 
County  Commis- 
sioner, Courthouse 
Plaza  East,  115 
North  4th  Street, 
Manhattan,  Kansas 
66502. 

Minnesota: 

Olmsted  (01-05- 

Unincorporated  Areas 

August  1 ,  2002,  August  8, 

Mr.  Richard  Devlin. 

July  18,  2002   

270626 

746P). 

2002,  Post-Bulletin. 

County  Adminis- 
trator. Olmsted 
County.  151  4th 
Street  SE.  Roch- 
ester. Minnesota 
55904. 

4 

Olmsted  (01-05- 

City  of  Rochester  

August  1 ,  2002,  August  8, 

The  Honorable  Chuck 

July  18,  2002   

275246 

746P). 

2002.  Post-Bulletin. 

Canfield.  Mayor.  City 
of  Rochester,  City 
Hall,  Room  281,  201 
4th  Street  SE,  Rcxh- 
ester,  Minnesota 
55904. 

Missouri:  St.  Charles  ... 

City  of  St.  Peters 

August  21,  2002,  August 

The  Honorable  Tom 

November  27,  2002 

290319 

(01-07-726P) 

28,  2002.  St.  Peters 
Journal. 

Brown,  Mayor,  City 
of  St.  Peters,  1  St. 
Peters  Center  Boule- 
vard, St.  Peters,  Mis- 
souri 63376. 

New  Mexrco: 
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State  and  county 


Location 


Dates  and  name  of  news- 
paper wtiere  notice  was 
publisfied 


Dona  Ana  (02-06-     Unincorporated  Areas 
1099P) 


August  22   2002.  August 
29  2002.  Las  Cruces 
Sun  News 


Dona  Ana  (02-06-     City  of  Las  Cruces 
1099P) 


Ohio 


Franklin  and  Dela-      City  of  Dublin 
ware  (02-05- 

1027P) 


Franklin  (02-05-         Unincorporated  Areas 
1027P). 


Franklin  (02-05-         Unincorporated  Areas 
1849P). 


August  22   2002.  August 
29.  2002.  Las  Cruces 
Sun  News 


August  21    2002.  August 
28.  2002   Dublin  News 


August  21    2002.  August 
28,  2002,  Dublin  News. 


Greene  (02-05- 
2322 P J 


Lucas  (02-05- 
2988P) 


fvlontgomery  (02- 
06-1438P) 


Greene  (02-05- 
2322P) 


Unincorporated  Areas 


Village  of  Holland 


City  ot  Kettering 


City  ot  Xenia 


Texas 

Bastrop  (01-06-       '  Unincorporated  Areas 
1169P) 


Dallas  (02-06- 
478P) 


Dallas  (01-06- 
1425P) 


City  ot  Cedar  Hill 


City  of  Dallas 


August  30  2002  Sep- 
tember 6.  2002,  The 
Columbus  Dispatch 


August  23  2002.  August 
30  2002.  Xenia  Daily 
Gazette 


August  21    2002   August 
28   2002    The  Blade 


August  30  2002,  Sep- 
tember 6  2002  Ket- 
tering Oakwood  Times 


August  23  2002   August 
30  2002   Xenia  Daily 
Gazette 


August  29,  2002.  Sep- 
tember 5  2002.  Bastrop 
Advertiser  and  County 
News 


July  25,  2002,  August  1, 
2002   DeSoto  Today 


August  30,  2002,  Sep- 
tember 6,  2002,  Dallas 
Morning  News 


Cfiief  executive  officer 
of  community 


Effective  date  of  modi- 
fication 


Community 
No, 


Mr  David  R  King, 
County  Manager. 
Dona  Ana  County. 
County  Managers 
Complex.  180  West 
Amador  Avenue.  Las 
Cruces,  New  Mexico 
88001 

Ttie  Honorable  Ruben 
A  Smith.  Mayor,  City 
of  Las  Cruces,  P,0, 
Box  2000.  Las 
Cruces.  New  Mexico 
88004 

The  Honorable  Thomas 
McCash.  Mayor.  City 
of  Dublin.  5200  Em- 
erald Parkway,  Dub- 
lin, Ohio  43017-1006. 

Mr  Dewey  R  Stokes. 
President,  Franklin 
County,  Board  of 
Commissioners,  373 
South  High  Street, 
26th  Floor.  Colum- 
bus, Ohio  4321 5 

Mr  Dewey  R  Stokes. 
President.  Franklin 
County  Board  of 
Commissioners.  373 
South  High  Street. 
26th  Floor.  Colum- 
bus. Ohio  43215 

Mr  Stephen  Stapleton. 
Greene  County  Ad- 
ministrator. 35 
Greene  Street. 
Xenia.  Ohio  45385 

The  Honorable  Michael 
Yunker.  Mayor.  Vil- 
lage of  Holland.  1245 
Clanon  Avenue.  Hol- 
land. Ohio  43528 

The  Honorable  Manlou 
Smith.  Mayor.  City  of 
Kettenng.  3600 
Shroyer  Road.  Ket- 
tenng. Ohio  45429 

The  Honorable  John  T 
Saraga.  Mayor.  City 
of  Xenia.  101  N  De- 
troit Street.  Xenia, 
Ohio  45385 

The  Honorable  Ronnie 
McDonald.  Judge, 
Bastrop  County.  804 
Pecan  Street. 
Bastrop,  Texas 
78602 

The  Honorable  Robert 
L  Franke,  Mayor, 
City  of  Cedar  Hill, 
P  O  Box  96.  Cedar 
Hill.  Texas  75106 

The  Honorable  Laura 
Miller.  Mayor,  City  of 
Dallas.  1500  Manila 
Street.  City  Hall,  Dal- 
las; Texas  75201 


August  8,  2002 


August  8.  2002 


November  27,  2002 


November  27.  2002 


350012 


355332 


390673 


390167 


December  6,  2002 


390167 


November  29,  2002 


July  25,  2002 


August  19,  2002 


November  29,  2002 


390193 


390659 


390412 


390197 


December  5,  2002 


July  12,  2002 


December  6,  2002 


481193 


480168 


480171 


Dates  and  name  of  news- 

Chief executive  officer 

Effective  date  of  modi- 

Community 

State  and  county 

Location 

paper  where  notice  was 
published 

of  community 

fication 

No 

Denton  (02-06- 

1 

City  of  Denton  

August  23,  2002,  August 

The  Honorable  Euline 

November  29.  2002 

480194 

355P). 

30,  2002.  Denton 
Record  Chronicle. 

Brock,  Mayor,  City  of 
Denton,  215  East 
McKinney  Street, 
Denton,  Texas 

V 

76201. 

Denton  (01-06- 

Unincorporated  Areas 

August  23,  2002,  August 

The  Honorable  Kirk 

November  29.  2002  .... 

480774 

1875P). 

30,  2002,  Denton              , 
Record  Chronicle 

Wilson,  Judge,  Den- 
ton County,  Court- 
house-on-the- 
Square,  110  West 
Hickory  Street,  Den- 
ton, Texas  76201. 

Tarrant  (02-06- 

City  of  Forth  Worth 

August  23,  2002,  August 

The  Honorable  Ken- 

November 29.  2002  .... 

480596 

830P). 

30.  2002,  Fort  Worth 
Star  Telegram. 

neth  Barr,  Mayor. 
City  of  Fori  Worth. 
1000  Throckmorton 
Street.  Fort  Worth, 
Texas  76102. 

Tarrant  (01-06- 

City  of  Grapevine  

August  22,  2002,  August 

The  Honorable  William 

July  29,  2002   

480598 

1571 P), 

29,  2002.  The  Grape- 
vine Sun. 

D.  Tate.  Mayor,  City 
of  Grapevine,  P.O. 
Box  95104.  Grape- 
vine. Texas  76099. 

Tarrant  (02-06- 

City  of  Keller 

August  13.  2002.  August 

The  Honorable  David 

August  2,  2002   

480602 

046P). 

20,  2002,  The  Keller  Cit- 
izen. 

Phillips.  Mayor,  City 
of  Keller.  P.O.  Box 
770.  Keller.  Texas 
76244-0770 

Collin  (02-06- 

City  of  Piano 

August  21.  2002.  August 

The  Honorable  Pat 

August  6,  2002  

480140 

823P). 

28.  2002.  Piano  Star 
Courier. 

Evans.  Mayor.  City 
of  Piano.  P.O  Box 
860358.  Piano 
Texas  75086-0358. 

Tarrant  (02-06- 

City  of  Saginaw  

August  23,  2002,  August 

The  Honorable  Frankie 

November  29,  2002 

480610 

830P). 

30,  2002,  Fort  Worth 
Star  Telegram. 

Robbins.  Mayor.  City 
of  Saginaw.  333 
West  McLeroy  Bou- 
levard. P.O  Box 
79070.  Saginaw. 
Texas  76179. 

i 

Tarrant  (02-06- 

Unincorporated  Areas 

August  23,  2002,  August 

The  Honorable  Tom 

November  29,  2002 

480582 

830P). 

30,  2002,  Fort  Worth 
Star  Telegram. 

Vandergriff.  Judge. 
Tarrant  County.  100 
E.  Weatherford.  Fort 
Worth.  Texas  76179 

(Catalog  of  Federal  Domestic  Assistance  No, 
83.100,  "Flood  Insurance") 

'  Dated:  September  23,  2002. 

Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 

Mitigation  Administration. 

IFR  Doc.  02-26214  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  6718-04-P 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 


SUMMARY:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 


ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E..  Chief.  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration.  FEMA.  500 
C  Street  S\V..  Washington.  DC  20472. 
(202)  646-3461.  cr  (e-mail) 
matt.miUer@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  The  proposed 
BFEs  and  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
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community  or  individuals  to  appeal  the 
proposed  determinations  to  or  throuj^h 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  motlifieii 
BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  Section  1 10  of  the  P^lood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listtni 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
envirormiental  impact  assessment  has 
been  prepared 

Regulatory  Flexibility  Act 

The  Administrator.  Federal  Insurance 
and  Mitigation  Administration  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  bef;ause  final  or  mndified 
BFEs  are  required  by  the  Flot)d  DisasttT 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  cligibUitv  in  the 
NFIP.  No  regulatory  fiexibilitv  analysis 
has  been  prepared 

Regulatory  Gassiflcation 

This  final  rule  is  not  a  signific  ant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  ELxecutive  Order  12H6fi  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  fil7  (5 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implic:ations  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Se<:tion  2(b)(2) 
of  Executive  Order  12778 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements 


Accordingly.  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— {AMENDED] 

1   The  authority  citation  for  part  67 
( ontiniies  to  read  as  follows: 

.\ulhoritv:  42  i:  S.C.  4001  el  secj.; 
Kr.,r>.,ini/.,iti.)n  i'lrtil  .No.  .3  of  1978.  3  CFK. 
1>I7H  Cunip  .  i>    )2').  K.O    12127.  44  FR  19.367 
!  CKK.  I'rM  Cnrnji  ,  p.  :i7fS. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  *?  67.11  are  amended  as 
follows: 


Source  ot  flooding  and  location 


CALIFORNIA 


Davis  (City),  Yolo  County, 
(FEMA  Docket  No.  B-7427) 

North  Davis  Overflow 

At  Union  Pacific  Railroad 
Bridge  (confluence  witfi 
Union  Pacific  Railroad 
Dram)  

Approximately  950  feet  up)- 
stream  ot  confluence  with 
Union  Pacific  Railroad 
Dram 
Union  Pacific  Railroad  Dram 

At  Union  Pacific  Railroad 
Bndge  (confluence  witfi 
Nortfi  Davis  Overflow) 

Approximately  340  feet 
downstream  of  Covell  Bou- 
levard 

Maps  are  available  for  in- 
spection at  City  Hall.  23 
Russell  Boulevard.  Davis. 
California 


Lafayette  (City),  Contra 
Costa  County.  (FEMA 
Docket  No.  B-7427) 

Reliez  Creek 
Approximately  60  feet  up- 
stream ot  Old  Tunnel  Road 
Approximately  1 1 0  feet 
downstream  of  Quandt 
Road 
Approximately  160  feet  up- 
stream of  f^leasanl  Hill 

Road  

Reliez  Creek  Overflow 
Along  Circle  Road  form  its 
confluence  witfi  Riliez 
Creek  to  approximately 
300  feet  soutfieast  of  Or- 
tega Avenue 
Maps  are  available  for  in- 
spection at  Lafayette  Plan- 
ning Office,  3675  Mt  Diablo 
Street  Lafayette  California 


Walnut  Creek  (City).  Contra 
Costa  County,  (FEMA 
Docket  No.  B-7416) 

East  Fork  Grayson  Creek: 


*Deptti  in 
teet  above 

ground 
'Elevation 
in  feet 
(NGVD) 
fElevation 
in  feet 
(NAVD) 


•42 

•43 

•42 
•43 


•252 
•352 
•368 

'279 


Source  of  flooding  and  location 


Approximately  280  feet  up- 
stream of  Oak  Park  Boule- 
vard in  (City  of  Pleasant 
Hill)   

Approximately  1 50  feet 
downstream  of  Sunnyvale 

Avenue  

Eccleston  Avenue  Tributary: 

At  confluence  with  East  Fork 
Grayson  Creek  

Just  downstream  of  Putnam 
Road  

Maps  are  availabte  for  in- 
spection at  the  Community 
Development  Department, 
1666  North  Main  Street,  Wal- 
nut Creek,  Califomia. 


Yolo  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7427) 

North)  Davis  Overflow: 
At  Union  Pacific  Railroad 
Bridge  (confluence  with 
Union  Pacific  Railroad 

Drain)  

At  Highway  101  A  and  Union 
Pacific  Railroad  Bridge 

Over  IMorth  Davis  Dram  

Union  Pacific  Railroad  Drain: 
At  Union  Pacific  Railroad 
Bndge  (confluence  with 
North  Davis  Overflow)  

Maps  are  available  for  in- 
spection at  City  Hall.  292 
West  Beamer  Street.  Wood- 
land, California. 


HAWAII 


Kauai  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7424) 

Hanalei  River 
Approximately  1.300  feet  up- 
stream of  the  confluence 

with  Hanalei  Bay  

At  Kuhio  Highway  (State 

Route  56)  

Approximately  6.000  feet  up- 
stream of  Xhe  southern  end 
of  USFWS  Pond  D 
Maps  are  available  for  in- 
spection at  the  Department 
of  Public  Works.  Moikeha 
Building.  4444  Rice  Street. 
Suite  175,  Lihue,  Hawaii. 


#Depth  in 
feet  alx}ve 

ground 

'Elevation 

in  feet 

(NGVD) 

+Elevation 

in  feet 

(NAVD) 


IOWA 


Jofinston  (City),  Polk  County, 
(FEMA  Docket  No.  B-7310) 

Beaver  Creek: 
Approximately  1,550  feet 
above  its  confluence  with 

the  Des  Moines  River 

At  NW  70th  Avenue  

Maps  are  available  for  in- 
spection at  City  Hall.  6221 
Merle  Hay  Road.  Johnston. 
Iowa 


•73 

•83 

•80 
•87 


•42 

•46 

•42 


•12 
•16 

•38 


•805 
•824 


Source  of  ftooding  and  location 


Urbandale  (City),  Dallas  and 
Polk  Counties,  (FEMA 
Docket  No.  B-7310  and 
7242) 

Beaver  Creek: 
Approximately  1 ,000  feet  up- 
stream of  Merle  Hay  Road 
Approximately  3,600  feet  up- 
stream of  Merle  Hay  Road 
Walnut  Creek: 
Approximately  1 ,400  feet 
downstream  of  the  200th 

Street  Bridge  

Approximately  360  feet  up- 
stream of  the  200th  Street 

Bridge  

Maps  are  available  for  in- 
spection at  the  Community 
Development  Department  of 
Public  Works,  City  Hall,  3600 
86th  Street,  Urbandale,  Iowa. 


LOUISIANA 


Tickfaw  (Village), 

Tangipahoa  Parish,  (FEMA 
Docket  No.  B-7310) 

Ponchatoula  Creek: 

Approximately  2,950  feet 
downstream  of  Highway 
442  

At  Niccio  Road  

Ponctiatoula  Creek  Tributary  1: 

Approximately  1 , 1 00  teet 
downstream  of  the  Illinois 
Central  Gulf  Railroad 

Approximately  3,000  feet  up- 
stream ot  State  Highway 

442  

Ponchatoula  Creek  Tributary  2: 

Approximately  1 ,800  feet 
downstream  of  Chapel 
Road  

At  Chapel  Road  

Maps  are  available  for  in- 
spection at  Village  Hall, 
50081  Highway  51 ,  Tickfaw, 
Louisiana. 


#Deptfi  in 

feet  atwve 
ground 

"Elevation 
in  feet 
(NGVD) 

+Elevation 
in  feet 
(NAVD) 


Tangipahoa  Parish  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7262  and 
7310) 

Ponchatoula  Creek: 

Upstream  of  U.S.  Highway 
51  bridge  

Upstream  of  New  Genessee 
Road  

At  Old  Genessee  Road 

Approximately  1,100  feet 
from  confluence  with 
Ponchatoula  Creek  Tribu- 
tary 2  

Yellow  Water  River  Canal: 

Downstream  of  U.S.  Highway 
190  bridge  

Approximately  1 ,600  feet  up- 
stream of  Ward  Line  Road 
Ponchatoula  Creek  Tributary  1: 

At  confluence  with 
Ponchatoula  Creek 


•811 
•812 

•893 
•896 


•60 
•65 


•57 
•63 


•60 
•61 


•17 

•57 
•54 


•60 

•38 
•46 

•55 


Source  of  flooding  and  location 


*Depth  in 
feet  above 

ground 

"Elevation 

in  feet 

(NGVD) 

♦Elevation 

in  feet 

(NAVD) 


Approximately  3.300  feet  up- 
stream from  confluence 
with  Ponchatoula  Creek    ... 
Ponchatoula  Creek  Tributary  2: 
At  confluence  with 

Ponchatoula  Creek  

Approximately  2,200  feet  up- 
stream from  confluence 
with  Ponchatoula  Creek  .  .. 
Maps  are  available  for  in- 
spection at  the  Office  of 
Building  Permits,  15481  Club 
Delux  Road,  Hammond,  Lou- 
isiana. 


MISSOURI 


Greene  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7424) 

South  Creek: 

Approximately  0.53  miles 
(2,800  feet)  upstream  of 
County  Road  160  

Approximately  1  16  miles 
(6125  feet)  upstream  of 

County  Road  160  

Wilson  Creek: 

Approximately  740  feet 
downstream  of  confluence 
with  North  Branch  Wilsons 
Creek  

Approximately  0.69  miles 
(3650  feet)  upstream  of  the 
U.S.  Highway  160  Bypass 
South  Branch: 

At  confluence  with  South 
Creek  

Just  downstream  of  Farm 

Road  141(Cox  Avenue)  

Ward  Branch: 

Approximately  130  feet 
downstream  of  confluence 
with  Yarbarough  Creek  

Approximately  350  feet  up- 
stream of  Holland  Avenue 
Mount  Pleasant  Branch: 

Just  downstream  of  U.S. 
Highway  160 

Approximately  200  feet  up- 
stream of  US  Highway 

160  

Farmer  Branch: 

At  its  confluence  with  James 
River  

Just  downstream  of  Farm 

Road  194  

Pea  Ridge  Creek: 

At  confluence  with  South  Dry 
Sac  River  

Just  downstream  of  Farm 

Road  151  

Dickerson  Branch: 

At  confluence  with  Pea  Ridge 

Creek  

South  Dry  Sac  River 

Approximately  300  feet  up- 
stream of  its  confluence 
with  Little  Sal  River  

Approximately  670  feet  up- 
stream of  Farm  Road  151 
South  Dry  Sac  River  Tributary: 

Approximately  800  feet  up- 
stream of  its  confluence 
with  South  Dry  Sac  River  ., 


•57 
•58 

•60 


'1,193 

•1.205 

'1.198 

•1.206 

•1,169 
•1,238 

•1,176 
•1.207 

•1,182 

•1.185 

•1.133 
•1,190 

•1,113 
•1.175 

•1,156 

'1.091 
•1.138 

•1,200 


Source  of  flooding  and  location 


»Deptti  in 
feet  above 

ground 
'E'levation 
in  feet 
iNGVD) 
+E!evation 
in  feet 
(NAVD) 


Approximately  1 ,620  feet  up- 
stream ot  Farm  Road  167 
Ward  Branch  Tributary 
At  its  confluence  with  Ward 

Branch  

Approximately  260  feet  up- 
stream of  Weaver  Road 
(Farm  Road  178) 
Wilson  Creek  Tributary 
At  its  confluence  with  Wil- 
sons Creek 
Approximately  300  feet  up- 
stream of  Highway  M  (Re- 
public Road) 
Wilson  Creek  Unnamed  Tribu- 
tary: 
At  its  confluence  with  Wilson 

Creek 

Just  downstream  of  the  San 
Francisco  Railway 
Workman  Branch: 
At  its  confluence  with  Ward 

Branch  

Just  upstream  of  Farm  Road 

145 

Yarborough  Creek: 
Approximately  1 ,350  feel  up- 
stream of  confluence  with 
Ward  Branch 
Approximately  800  feet  up- 
stream of  US  Highway 

160 

Maps  are  available  for  in- 
spection at  the  Greene 
County  Resource  Manage- 
ment Planning  and  Zoning 
Section.  833  Boonville  Ave- 
nue. Springfield.  Missoun 


Steelville  (City),  Crawford 
County,  (FEMA  Docket 
No.  B-7417) 

Whittenburg  Creek: 
Approximately  600  feet 
downstream  ot  County 

Road  545  

Just  downstream  of  Highway 

8 

Yadkin  Creek: 
At  confluence  with 

Wittenburg  Creek      

Approximately  5  000  feet  up- 
stream of  Spring  Street 

Maps  are  available  for  in- 
spection at  City  Hall,  103 
Brickey  Street,  Steeville.  Mis- 
soun. 

OREGON 

Salem  (City),  Marin  County, 
(FEMA  Docket  No.  B-7424) 

Shelton  Ditch: 

At  confluence  with  Pnngle 
Creek  

Approximately  100  teet  up- 
stream of  Diversion  Struc- 
ture at  Mill  Creek 
Pnngle  Creek: 

At  confluence  with  Willamette 
River  (location  shown  as 
confluence  of  Shelton 
Ditch  with  Willamette  River 
on  effective  Firm) 


•1,253 
•1.118 

•1  194 
•1,145 
•1  241 

•1  182 
•1  259 

•1  138 
•1.195 

•1.204 
•1  233 


•726 
'732 

•731 
•785 


•146 

•191 

•143 
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#Depth  in 

teel  above 

ground 
■  Elevation 

Source  of  Hooding  ana  localior 

n  feel 

NGVD) 

♦  Elevation 

in  feet 

(NAVD) 

At  confluence  ot  Pnngle 

Creek  and  East  Fork 

Pnngle  Creek                 

•174 

Middle  Fork  Pnngle  CreeK 

At  confluence  of  Pnngle 

Creek  and  East  Fork 

Pnngle  Creek 

•174 

Approximately  1 50  feet 

downstream  of  Interstate  3 

•219 

East  Fork  Pnngle  Creek 

At  confluence  with  Pnngle 

Creek  and  Middle  Fork 

Pnngle  Creek                  

•174 

Approximately  1 50  feet 

downstream  of  Interstate  5 

•219 

Mill  Creek  B 

At  confluence  with 

Williametle  River           

•141 

Just  upstream  of  Missouri 

Street 

•199 

Approximately  3  000  feet  up 

stream  of  Penitentian/ 

Annex  Road                    

•254 

Maps  are  available  for  in- 

spection at  the  City  of 

Salem   555  Liberty  Street, 

SE,  Salem  Oregon 

SOUTH  DAKOTA 

Spearfish    (City),    Lawrence 

County,     (FEMA      Docket 

No.  B-7424) 

West  Chipmunk  Gulch 

At  confluence  with  Spearfish 

Creek 

•3574 

At  60  feet  upstream  ot  West 

Oliver  Street 

•3  663 

Maps  are  available  for  In- 

spection at  the  Department 

of  Public  Works  City  Hall 

625  Fifth  Street   Spearfish, 

South  Dakota 

Hill   City   (City),   Pennington 

County,     (FEMA      Docket 

No.  B-7424) 

Spring  Creek 

At  approximately  50  feet  up 

stream  of  Hill  City  power 

line  located  at  2  000  feet 

upstream  ot  U  S   Highway 

385  and  16 

•4  937 

Approximately  1  400  feet  up- 

stream of  Popular  Street 

and  Bishop  Mountain  Ave- 

nue Intersection 

•5013 

Newton  Fork  Creek 

At  Museum  Dnve        

•4,967 

Approximately  1  900  feet  up- 

stream of  Museum  Drive 

•4,981 

Maps  are  available  for  in- 

spection at  City  Hall,  324 

Mam  Street,  Hill  City   South 

Dakota 

TEXAS 

Tom    Green    County    (Unin- 

corporated Areas),  (FEMA 

Docket  No.  B-7310) 

Red  Arroyo 

Source  of  flooding  ana  location 


(CDeptti  in 
feet  alxjve 

ground 

'Elevation 

in  feet 

(NGVD) 

■♦Elevation 

in  feet 

(NAVD) 


Just  downstream  of  easttxiund 
Route  67 

Approximgitely  1  300  feet  up- 
stream of  Earthen  Lake 

Dam      

Stream  RA-1: 
At  confluence  with  Red  Ar- 
royo 
Just  downstream  of  O  C. 

Fisher  Dam  spillway    

Stream  RA-2 
At  confluence  with  Red  Ar- 
royo 
Just  upstream  of  Arden  Road 
Goodfeliow  Draw 

120  feet  downstream  of 

Stock  Tank  Dam 
790  feet  upstream  of  Stock 
Tank  Dam  

Maps  are  available  for  In- 
spection at  the  Public 
Health  Building   Two  City 
Hall  Plaza   San  Angelo 
Texas 


WASHINGTON 

Okanogan  County  Unincor- 
porated Areas,  (FEMA 
Docket  No,  B-7427) 

Conconully  Reservior 
At  Conconually  Reservior 

Maps  are  available  for  in- 
spection at  City  Hall    123 
North  Fifth  Street   Okanogan, 
Washington 

Prescott  (City),  Walla  Walla 
County,  (FEMA  Docket 
No,  B-7416) 

Whetstone  Gulch  Overflow: 
Approximately  100  feet 

downstream  of  A  Street 
Approximately  40  feet  up- 
stream ot  Fourth  Street 
Mill  Slough 
Just  upstream  of  C  Street 
Approximately  2  950  feet  up- 
stream ot  C  Street       

Mill  Slough  Overflow 
Just  upstream  of  G  Street 
Approximately  1  140  feet  up- 
stream ot  G  Street      

Maps  are  available  for  in- 
spection at  City  Hall   110  D 
Street  Prescott  Washington 


North       Bonneville 
Skamania  County, 
Docket  No,  B-7266) 


(City), 
(FEMA 


Hamilton  Creek 
Just  upstream  of  confluence 

with  the  Columbia  River 
Approximately  100  feet  up- 
stream of  Evergreen  Drive 
Columbia  River 
Approximately  1  6  miles  up- 
stream of  confluence  with 
Hamilton  Creek 
Approximately  2  miles  up- 
stream ot  confluence  with 
Hamilton  Creek 
Greenleat  Creek 


■1,888 

•1.987 

•1.897 
•1,928 


•1  898 

•1,941 


"1,805 
■1.810 


•2,286 


■1  036 
•1  040 
•1  038 
•1  049 
■1.043 
■1.051 


•36.0 
•470 

•37.6 
•389 


#Depth  in 

feet  above 

ground 
'Elevation 

Source  of  flooding  and  location 

in  feet 

(NGVD) 

+Elevation 

in  feet 

(NAVD) 

1 

Just  upstream  of  confluence 

with  Hamilton  Creek  

•47.0 

Approximately  550  feet  up- 

stream of  Moffet  Hot 

Spnngs  Road  

•580 

Maps  are  available  for  in- 

spection at  the  City  of  North 

Bonneville  ClerkyTreasure's 

Office,  P  0  Box  7,  North 

Bonneville,  Washington. 

Conconully                  (Town), 

Okanogan  County,  (FEMA 

Docket  No.  B-7427) 

Conconully  Reservior: 

At  Conconully  Reservior  

'2,286 

Maps  are  available  for  in- 

spection at  the  Town  Office, 

■• 

21  North  Mam  Street, 

Conconully,  Washington 

Walla   Walla   County   (Unin- 

corporated Areas),  (FEMA 

Docket  No.  B-7416) 

Mill  Slough: 

Just  upstream  of  C  Street 

•1.038 

Just  downstream  of  Hart 

Road  

•1.062 

Whetstone  Gulch  Overflow 

Approximately  40  feet  up- 

stream of  Fourth  Street  

•1,040 

Approximately  1,530  feet  up- 

stream of  Fourth  Street  

•1,048 

Maps  are  available  for  in- 

spection at  the  Walla  Walla 

County  Regional  Planning 

Office.  310  West  Poplar 

Street,  Suite  001,  Walla 

Walla,  Washington. 

Anacortes      (City),      Skagit 

County,     (FEMA      Docket 

No.  B-7425) 

Burrows  Bay 

Along  shoreline  to  Fidalgo 

Head  including  Burrows 

Pass   

•7 

Guemes  Channel 

Along  shoreline  from  Shan- 

non Point  to  Fidalgo  Bay  ... 

•9 

Fidalgo  Bay 

Along  shoreline  to  Guemes 

Channel     

*7 

Rosario  Strait: 

Along  shoreline  from  Fidalgo 

Head  to  Shannon  Point  

*9 

Maps  are  available  for  in- 

spection at  City  Hall,  904 

6th  Street,  Anacortes,  Wash- 

ington. 

WYOMING 

Dubois     (Town),     Freemont 

County,     (FEMA      Docket 

No.  B-7425) 

Wind  River: 

Approximately  3,380  feet  up- 

stream of  State  Highway 

1          26 

-^6,882 
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#Depth  In 

feet  above 

ground 
•Elevation 

Source  of  flooding  and  location 

in  feet 

(NGVD) 

+Elevation 

in  feet 

(NAVD) 

Approximately  450  feet  up- 

stream of  Soda  Springs 

Drive  

+6,983 

Horse  Creek: 

At  confluence  with  Wind 

River  

-(■6.912 

Approximately  1 ,950  feet  up- 
stream of  Clendenning 

Street  

+6,953 

Maps  are  available  for  in- 

spection at  Town  Hall,  712 

Meckern  Street,  Dubois  Wyo- 

ming, 

Source  of  flooding  and  location 


#Depth  in 
feet  above 

ground 

'Elevation 

in  feet 

(NGVD) 

^Elevation 

in  feet 

(NAVD) 


Freemont  County  (Unincor- 
porated Areas),  (FEMA 
Docket  No.  B-7425) 

Wind  River: 
Approximately  2,400  feet  up- 
stream of  State  Highway 

26  

Approximately  2,200  feet  up- 
stream of  Soda  Springs 

Drive  

Horse  Creek: 


+6.878 
+6,993 


Source  of  flooding  and  location 

ffDepth  in 
feet  atxive 

ground 

•Elevation 

in  feet 

(NGVD: 

^Elevation 

in  feet 

(NAVD) 

Approximately  2.000  feet  up- 
stream ot  Clendenning 
Street 

Approximately  1 .950  feet  up- 
stream of  Clending  Street 

Maps  are  available  for  in- 
spection at  the  Planning  De- 
partment. 450  North  2nd 
Street.  Room  360,  Lander 
1      Wyoming 

*6  954 
*6  955 

Source  of  flooding  and  location 


#Depth  in  feet 

above  ground 

•Elevation  in 

feet 

(NGVD) 

+Elevation  in 

feet 

(NAVD) 


Communities  affected 


COLORADO 
Boulder  County  and  Incorporated  Areas,  (FEMA  Docket  No.  B-7424) 

Bullhead  Gulch: 

At  confluence  with  Boulder  Creek  

Approximately  50  feet  downstream  of  Burlington  Northern  Railroad 

Rock  Creek: 

Approximately  3,500  feet  downstream  of  Burlington  Northern  Railroad 

Approximately  9,700  feet  upstream  of  l^cCaslin  Boulevard  

Prince  Tributary  East  Branch: 

At  confluence  with  Boulevard  Gulch  

At  divergrence  of  East/West  branches 

Coal  Creek: 

Approximately  1,650  feet  downstream  of  Denver  Boulder  Turnpike  


Approximately  5,200  feet  upstream  of  Community  Ditch  Diversion 
Prince  Tributary  West  Branch: 

At  confluence  with  Bullhead  Gulch 

Approximately  5,750  feet  upstream  of  Isabelle  Road  


4.991     Boulder  County  (Uninc  Areas). 
•5.360  j 

'5,371     Boulder  County  (Unmc  Areas). 
•5,639 

•5,026     Boulder  County  (Unmc   Areas). 
•5.056 


•5.439     Boulder  County  (Unmc    Areas  1  Town  ot 

Supenor  and  City  of  Louisville 
•5.689 


•5.036     Boulder  County  (Uninc.  Areas). 
•5,178 


ADDRESSES 
Boulder  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  Department  of  Public  Works.  1739  Broadway,  Suite  300.  P  O  Box  791.  Boulder  Colorado 

City  of  Louisville: 

Maps  are  available  for  inspection  at  the  City  of  Louisville,  749  Main  Street,  Louisville,  Colorado. 

Town  of  Superior: 

Maps  are  available  for  inspection  at  the  Town  of  Superior,  124  East  Coal  Creek  Drive.  Supenor,  Colorado  


IDAHO 
Ada  County  and  Incorporated  Areas,  (FEMA  Docket  No.  B-7404) 

Boise  River: 
Approximately  5,800  feet  downstream  of  Star  Road  


Approximately  50  feet  upstream  of  Eagle  Road 
Approximately  3,150  feet  upstream  of  South  Eckert  Road 
Loggers  Creek  (Side  Channel): 
Approximately  925  feet  upstream  of  Broadway  Avenue 


+2.458  Ada  County  (Unmc  Areas)  City  of  Gar- 
den City,  City  of  Boise  and  City  of 
Eagle. 


Approximately  4,450  feet  upstream  of  Park  Center  Boulevard  (at  upstream  con- 
fluence with  Boise  River). 
Overflow  Channel  Boise  River: 
At  confluence  with  Boise  River 


+2,559 
+2,764 

+2.703  Ada  County  (Unmc  Areas)  City  of  Gar- 
den City.  City  of  Boise  and  City  of 
Eagle 

+2,736 


+2.576     Ada  County  (Unmc    Areas)    City  of  Gar- 
den City.   City  of   Boise,   and  City   of 
I      Eagle 
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Source  of  flooding  and  iocdtion 


.  #Depth  in  feet 
above  ground 
'Elevation  in 
feet 
(NGVD) 
+Elevation  in 
feet 
(NAVD) 


Communities  aflected 


At  confluence  with  South  Channel  Boise  River  Eagle  Island    

South  Channel  Boise  River 
Approximately  4  675  feet  downstream  of  Lmder  Road  lat  downstream  confluence 
with  Boise  River) 


At  upstream  confluence  with  Boise  River 


+2,585  I 

+2,510  Ada  County  (Uninc.  Areas).  City  of  Gar- 
den City.  City  of  Boise,  and  City  of 
Eagle 

+2.593 


ADDRESSES 
Ada  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  County  Engineers  Office  650  Mam  Street.  2nd  floor.  Boise,  Idaho 

City  of  Boise: 

Maps  are  available  for  inspection  at  the  Community  Planning  and  Development  Office,  150  North  Capitol  Boulevard.  2nd  floor.  Boise.  Idaho. 

City  of  Eagle: 

Maps  are  available  for  inspection  at  310  East  State  Street   Eagle   Idaho 

City  of  Garden  City: 

Maps  are  available  for  inspection  at  City  Halt   201  East  50th  Street,  Garden  City,  Idaho. 


KANSAS 
Hamilton  County  and  Incorporated  Areas.  (FEMA  Docket  No.#  B-7427) 

/Arkansas  River 

Approximately  1 1  000  feet  downstream  of  State  Highway  27  

Approximately  2  6  miles  upstream  of  State  Highway  27    

Syracuse  CreeK 

Just  upstream  of  the  Atchmson   Topeka   Santa  Fe  Railroad  and  U  S   Highway  50 

Approximately  2  100  feet  upstream  of  State  Highway  27  (U  S   Highway  207) 
Syracuse  Creek  Overfiov^ 

Approximately  500  feet  southeast  of  the  Interstate  of  State  Highway  27  and  G 
Avenue 


"3.211     Hamilton  County  (Uninc  Areas). 
•3.240 

•3,243     Hamilton  County  (Uninc  Areas). 
•3,262 

•3,244     City  of  Syracuse 


ADDRESSES 
Hamilton  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  Hamilton  County  Superintendents  Office   219  North  Mam  Street   Syracuse,  Kansas 
City  of  Syracuse: 

Maps  are  available  for  inspection  at  City  Haii    109  North  Mam  Street   Syracuse   Kansas, 


LOUISIANA 

West  Baton  Rouge  Parish  and  Incorporated  Areas.  (FEMA  Docket  No.  B-7310) 

Lateral  i-C 

At  confluence  witn  the  Guit  Intracoastai  Waterway  


At  Intersection  with  Interstate  10  

At  Intersection  with  State  Highway  986        

Oaks  Avenue  Canai 
At  the  confluence  with  the  Gulf  Intracoastai  Waterway 


Just  upstream  of  LeBianc  Road  

Oaks  Avenue  Canal  TnOutar\  No    f 
At  the  confluence  with  Oaks  Avenue  Canal 


Just  upstream  of  South  Jefferson  Avenue 


9     Pansh  (Uninc    Areas)  and  City  of  Port 
Allen. 
•10 
•16 

*10     Pansh  (Uninc    Areas)  and  City  of  Port 

Allen 
•19  j 

"10     Pansh   (Uninc    Areas)   and   City   of   Port 

I      Allen. 
•25 


ADDRESSES 
West  Baton  Rouge  Parish  (Unincorporated  Areas) 

Maps  are  available  tor  inspection  at  the  Parish  Zoning  Oflice   880  North  Alexander   Port  Allen.  Louisiana, 
City  of  Port  Allen: 

Maps  are  available  for  inspection  at  City  Hall    750  N   Jefferson  Avenue   Port  Allen,  Louisiana, 


MISSOURI 

St.  Louis  County  and  Incorporated  Areas.  (FEMA  Docket  No.  B-7310) 

Grand  Glaize  Creek 
Approximately  400  feet  upstream  of  Dougherty  Ferry  Road     


Approximately  3,000  feet  upstream  of  Dougherty  Ferry  Road 


442     St   Louis  County  (Uninc   Areas)  &  City  of 

Valley  Park. 
•446 
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Source  of  flooding  and  location 


#Depth  in  feet 

above  ground 

'Elevation  in 

feet 

(NGVD) 

+Elevation  in 

feet 

(NAVD) 


Communities  affected 


Monsanto  Sunswept  Creek: 

Approximately  950  feet  downstream  of  Private  Bridge 

Just  upstream  of  Chilton  Lane  

Des  Peres  Creek: 

At  confluence  with  Sugar  Creek 

Approximately  450  feet  upstream  of  Hospital  Drive 
Sugar  Creek: 

Approximately  1,150  feet  downstream  of  Old  Dougherty  Ferry  Road 
Just  upstream  of  Interstate  270 
Deer  Creek: 

Just  upstream  of  Lindt)ergh  Boulevard  

Approximately  3.300  feet  upstream  of  Spoede  Road 
Monsanto  Sunswept  Creek: 

Approximately  400  feet  downstream  of  Glen  Abbey  Road 

Approximately  180  feet  upstream  of  Glen  Abbey  Road 
Sugar  Creek: 

Just  upstream  of  Interstate  270 

Approximately  150  feet  upstream  of  Interstate  270 
Deer  Creek: 

Approximately  3,300  feet  upstream  of  Spoede  Road  

Approximately  4,500  feet  upstream  of  Spoede  Road 


'532     City  of  Creve  Coeur 
•561  I 

*450    City  of  Des  Peres 
•459 


•446 
•462 


City  of  Des  Peres 


*524     City  of  Frontenac. 
•542 

*528    City  of  Frontenac. 
•528 


•462 
•462 


City  of  Kirkwood. 


*542     Village  of  Westwood 
'549 


ADDRESSES 
St.  Louis  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  the  Department  of  Planning,  41  South  Central  Avenue,  Clayton.  Missouri. 

City  of  Creve  Coeur 

Maps  are  available  for  inspection  at  City  Hall,  300  North  New  Ballas  Road,  Creve  Coeur.  Missoun. 

City  of  Des  Peres 

Maps  are  available  for  inspection  at  City  Hall,  12325  Manchester  Road,  Des  Peres,  Missoun 

City  of  Frontenac 

Maps  are  available  for  inspection  at  City  Hall,  10555  Clayton  Road,  Frontenac.  Missouri 

City  of  Kirkwood 

Maps  are  available  for  inspection  at  City  Hall,  139  South  Kirkwood  Road,  Kirkwood.  Missouri. 

City  of  Valley  Park 

Maps  are  available  for  inspection  at  City  Hall,  320  Benton  Street.  Valley  Park.  Missoun. 

Village  of  Westwood 

Maps  are  available  for  inspection  at  9  Westwood  Country  Club  Ground  Road.  Westwood.  Missouri. 


NEVADA 
Washoe  County  and  Incorporated  Areas,  (FEMA  Docket  No.  B-7310) 

Golden  Valley  Wash: 
Approximately  2,180  feet  upstream  of  Tholl  Drive 


Approximately  2,700  feet  upstream  of  Spearhead  Way  

Hidden  Valley  Wash: 

Approximately  1 ,800  feet  upstream  of  its  confluence  with  Steamboat  Creek 

Approximately  3,420  feet  upstream  of  Pari<way  Drive  

Sun  Valley  Wash: 

At  the  Sun  Valley  Fkxid  Control  Dentention  Dam  


At  East  7th  Avenue 

Sun  Valley  Wash  Split  Flow: 
At  convergence  with  Sun  Valley  Wash 
At  divergence  from  Sun  Valley  Wash 


•4,981     Washoe  County  (Uninc   Areas),  and  C'ty 

of  Sparks. 
•5,176 


•4,442 
•4.647 


•4.548    Washoe  County  (Uninc   Areas)   and  Cit>' 

of  Sparks. 
•4,725 

•4.647 
•4,695  I 


ADDRESSES 
Wasfioe  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  the  County  Engineering  Department,  1001  E.  9th  Street.  Reno,  Nevada 

City  of  Sparks: 

Maps  are  available  for  inspection  at  the  Engineering  Department,  431  Prater  Way,  Sparks,  Nevada 


OKLAHOMA 
Oklahoma  County  and  Incorporated  Areas,  (FEMA  Docket  No.  B-7404) 


Biddy  Creek: 
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Source  of  flooding  and  location 


#Depth  in  feet 

above  ground 

'Elevation  m 

teet 

(NGVD) 

+Elevation  m 

feet 

(NAVD) 


Communities  affected 


Approximately  3  200  teet  upstream  of  confluence  with  Deer  Creek  

At  Oklahoma-Canadian  Countv  Boundan/  

Bloody  Rusti  Creen 

Just  upstream  ot  Portland  Avenue       

Just  upstream  jt  Rockwcii  Avenue      

Ciishoim  Creen 

At  Oklahoma-Logan  County  Boundary  

At  West  Coffee  Creek  Road        

Approximately  150  feet  upstream  of  West  Coffee  Creek  Road 

At  Hefner  Road  

At  Northwest  Brtton  Roa-I     

Coon  CreeK 

Approximately  50  feet  upstream  of  Northeast  192nd  Street    

Approximately  ^  550  feet  upstream  of  Triple  X  Road  

Just  downstream  of  Northeast  206th  Street 

Just  upstream  ot  Northeast  206th  Street  

Ar  confluence  with  Coon  Creek 

Just  downstreasm  of  Waterloo  Road  

Coon  C^eex    Tr'butjn^ 

Approximately  70  feet  upstream  of  Choctaw  Road  

Crjtcho  Creek 

Approximately  2  000  feet  upstream  of  I^orlh  Midwest  Boulevard     

Approximately  700  feet  downstream  of  Northeast  36th  Street  

Crutcho  Creek   Tnbutary  C 

Just  downstream  of  Sooner  Road  

Approximately  450  feet  upstream  ot  Epperly  Drive  

Crutcno  Creek  TnD^tan^  C-1 

Approximately  400  feet  upstream  of  confluence  with  Crutcho  Creek  C  

Just  downstream  of  Southeast  59th  Street  

Deep  fork 

Just  upstream  of  Northeast  I92nd  Street  

Approximately  1  800  feet  upstream  of  Northeast  192nd  Street 

Deep  Fork  Tributary  1 T 

Approximately  1  300  feet  downstream  ot  Northeast  50th  Street  

Just  upstream  of  Northeast  50th  Street  

Deer  Creek 

At  Waterloo  Road    

Approximately  600  feet  downstream  of  Northwest  164th  Street  

Dorf  CreeK 

Approximately  4  900  feet  upstream  of  fvleridian  Avenue  

Approximately  1  000  feet  upstream  of  Coffee  Creek  Road  

\Qr"^  C:i'^JOjr^  River 

At  ntersection  of  North  Sooner  Road  and  Boundary  Northeast  23rd  Street 
Norl>-<  Canadian  Tributary 

Approximately  1  760  feet  downstream  of  Northeast  10th  Street  

Just  downstream  of  Reno  Avenue  .  

Approximately  150  feet  upstream  of  Reno  Avenue  

Approximately  200  feet  downstream  of  Triple  XXX  Road  

North  Canadian  Tributany  2  or  Tnbutant   1 

Approximately  1  050  feet  downstream  of  Reno  Avenue 

Just  upstream  of  Reno  Road        

Nortn  Canadian  Tributany  2  or  Tributary  2 

Approximately  250  teet  downstream  of  Southeast  I5th  Street  

North  Canadian  Tributary  3  or  Tributary   ' 

At  confluence  Mth  North  Canadian  TriDutary  1    

Approximately  3  700  feet  upstream  of  Peebiy  Road  

Pond  Creek  ipreviousiy  Known  as  Chisholm  Creek  Tributary  Ji 

Approximately  4  000  feet  downstream  of  Dantortn  Avenue        

Just  downstream  of  Danfortn  Avenue  

Soidier  Creek  Tributary  to  Deer  Cree^ 

At  confluence  with  Deer  CreeK 

At  County  Line  RoaJ  , 

Walnut  Creek 

At  confluence  with  Deer  CrecR    


■1  054 


•1  103 

■1  014 
•1  096 

■1  016 
■1,035 
•1  037 
■1  167 
■1  192 

■919 
■922 
•929 
•932 
•965 
•970 

•1  007 

1  149 
1  158 

1  217 
1  246 

1  226 
1  233 

•902 
•903 

1  089 
1  104 

1  009 
1  072 

1,040 
1  095 

1,157 

1  090 

1  110 

1   1  14 
1  167 

1  104 
1  1  10 

1  132 

1,118 
1   141 

None 
None 

•1  056 
•1,074 

•1,042 


Oklahoma  County  (Uninc  Areas),  City  of 
Edmond  City  of  Harrah,  Town  of  Lake 
Aluma  Town  of  Luther,  City  of  fylidwest 
City  City  of  Oklahoma  City,  City  of 
Spencer  and  City  of  the  Village 
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Source  of  flooding  and  location 


#Depth  in  feet 

above  ground 

'Elevation  in 

feet 

(NGVD) 

+Elevation  in 

feet 

(NAVD) 


Communities  affected 


Approximately  150  feet  downstream  ot  Northwest  164th  Street  

Just  upstream  of  Northwest  164th  Street 

Walnut  Creek  Tributary  1: 

Approximately  3,400  feet  upstream  of  confluence  with  Walnut  Creek 

At  Northwest  164th  Street  

Just  upstream  of  Northwest  164th  Street 

West  Captain  Creels  Tributary: 

At  Oklahoma-Lincoln  County  Boundary  

Approximately  2,500  feet  upstream  of  Northeast  93rd  Street  

West  Captain  Creek  Tributary  2: 

At  confluence  with  West  Captain  Creek  Tributary 

Approximately  3,000  feet  upstream  of  Northeast  93rd  Street  

West  Captain  Creek  Tributary  3: 

At  confluence  with  West  Captain  Creek  Tributary  

Approximately  2,000  feet  upstream  of  Northeast  93rd  Street 
Whistler  Creek: 

Approximately  2,900  feet  upstream  of  confluence  with  Deer  Creek 

Approximately  2,800  feet  downstream  of  MacArthur  Boulevard 


•1.068 
•1.072 

•1.049 
•1.086 
•1,092 

•950 
•1,051 

•956 

•1.010 

•989 
•1.021 

•1,029 
•1,069 


ADDRESSES 
Oklahoma  County  (Unincorporated  Areas) 

fvlaps  are  available  for  inspection  at  the  Oklahoma  County  Engineer  Office,  320  Robert  A  Kerr  Avenue,  Suite  101.  Oklahoma  City  Oklahoma 

City  of  Edmond: 

Maps  are  available  for  inspection  at  100  East  First  Street,  Edmond,  Oklahoma. 

City  of  Harrah: 

K^aps  are  available  for  inspection  at  1900  Church  Avenue,  Harrah.  Oklahoma. 

Town  of  Lake  Aluma: 

IVIaps  are  available  for  inspection  at  104  Lake  Aluma  Drive,  Lake  Aluma,  Oklahoma, 

Town  of  Luther: 

t^aps  are  available  for  inspection  at  1 19  South  f^ain  Street,  Luther,  Oklahoma. 

City  of  Midwest  City: 

Maps  are  available  for  inspection  at  100  North  Midwest  Boulevard.  Midwest  City.  Oklahoma. 

City  of  Oklahoma  City: 

Maps  are  available  for  inspection  at  420  West  Main  Street,  Oklahoma  City.  Oklahoma. 

City  of  Spencer: 

Maps  are  available  for  inspection  at  8200  Northeast  36th  Street.  Spencer.  Oklahoma. 

City  of  the  Village: 

Maps  are  available  for  inspection  at  2304  Manchester  Drive,  The  Village,  Oklahoma. 


TEXAS 
Bexar  County  and  Incorporated  Areas  (FEMA  Docket  No.  B-7414) 


Culbera  Creek: 
At  confluence  with  Leon  Creek 


At  Culebra  Road  

Just  downstream  ot  Galm  Road 

Culbera  Creek  Split  No.  1: 

At  confluence  with  Culbera  Creek 

Approximately  830  feet  upstream  of  Tezel  Road 

Culbera  Creek  Split  No.  2: 

At  confluence  with  Culbera  Creek  Approximately  200  feet  upstream  of  Tezel 
Road. 

Approximately  3,620  feet  upstream  of  Timbenwilde 

Culbera  Creek  Split  No.  3: 

At  confluence  with  Culbera  Creek  (Approximately  1.530  feet  downstream  of 
Charies  W.  Anderson  Loop). 

At  Charles  W.  Anderson  Loop 

French  Creek: 

Approximately  1,500  feet  upstream  of  Clyde  Dent  

Approximately  1,040  feet  downstream  of  Mainline  Drive 

At  Charies  W.  Anderson  Drive  

Approximately  800  feet  upstream  ot  Circle  North  Trail  


•773     Bexar  County  (Unic    Areas)  City  of  San 

Antonio 
•849 
•952 

•796     Bexar  County  (UnIc  Areas) 
*808     City  of  San  Antonio 

*810     Bexar  County  (Unic  Areas) 
*827 


•853 


•865 


Bexar  County  (Unic    Areas)    City  of  San 
Antonio. 


*806  I  Bexar  County  (Unic    Areas),  City  of  San 

Antonio, 
*832 
*936 
•980 


63846        Federal  Register    Vol    67.  No    200  /  Wednesday,  October  16.  2002 /Rules  and  Regulations 


T" 


Source  ot  tiooOmg  and  location 


Helotes  Creeh    ar  Sa^  Antonio): 
At  contiuence  witn  Cjibera  Creek 


At  Leslie  Roaa 

Approximateiv   320  ^eet  jpsireaf^'  '^t  B.l^c1er,^  Road  .. 
HueDer  Creek 

Approx;mateiv  220  teet  jpstream  .;t  Ingram  Road       . 

At  Huebner  Road 

Approximately  320  teet  jpstream  ot  DeZavaie  Road 
Huesta  Creen 

At  contiuence  <vifn  Leon  Creen 


Approximately  2  OSO  teet  jpstream  ot  Ctiarles  Anderson  Drive 
Leon  Creek 

At  U  S    Highway  90  


At  U  S    161  

Approximately  2  450  feet  downstream  ot  Route  16    _ 

Approximately  1  100  teet  jpstream   it  Charles  W    Anderson  Drive 
Leon  Creek  Overflow 

Approximately  '  125  teet  downstream    it  vVest  Prje  Ri^ad        


At  BatxocK  Road 

Approximately  60  teet  downstream  jf  West  Hausman  Road 
Mdver'C*  CreeK  'Babcock  Tributary i 
At  confluence  ot  Leon  Creek         


At  Seco  CreeK  Street 

Approximately  1   ^50  teet  upstream  ut  BaDcock  Hoad 
T"[yutar\  B  !o  CuieOra  C'eex 

At  contuence  witn  Cuiebra  Creek 

Approximately  50  tee'  downstream    if  Gaim  Road 


#Depfh  In  feet 

above  ground 

'Elevation  m 

feet 

(NGVD) 

+Elevation  m 

feet 

(NAVD) 


Communities  affected 


*853     Bexar  County  (Unic    Areas).  City  of  San 

Antonio 
*915  I 
•997  I 

■765     Bexar  County  (Unic    Areas),  City  of  San 

Antonio  &  City  of  Leon  Valley 
•841  , 
•966  I 

•915     Bexar  County  (Unic   Areas).  City  of  San 
Antonio 
•1  006 

'693     Bexar  County  (Unic    Areas),  City  of  San 

Antonio 
•736  I 
•824 
•993 

"888     Bexar  County  (Unic    Areas),  City  of  San 

Antonio 
•918  j 
•953  I 

'916     Bexar  County  (Unic    Areas).  City  of  San 
Antonio 
■1.014  I 
■1,137  I 

■920     Bexar  County  (Unic  Areas) 
•950  I 


ADDRESSES 
Bexar  County  (Unincorporated  Areas) 

Maps  are  a-a  'aOie  tor  inspect  on  at  the  Bexar  County  Works  Department   233  N   Pecos   Suite  420   San  Antonio.  Texas, 

City  of  Leon  Valley; 

Maps  are  avanaoie  for  nspect  on  at  the  Leon  Veiley  Citv  Hdn   64130  El  Verde  Road   San  Antonio   Texas 

City  of  San  Antonio 

Maps  are  ava.iaOie  for  "specfun  at  the  Murnripai  Pia.'a    114  W   Commerce   Seventri  Floor   San  Antonio  Texas 


Lubbock  County  and  Incorporated  Areas.  (FEMA  Docket  No.  B-7418) 

Piaya  Svstem  C2 

Near  intersection  ot  ErsKin  St'eet  rin^^  Knoxviiie  Avenue  iPlaya  53)   

P'ayd  Systen^  C3 

At  confluence  with  North  F'3rk  DouDie  Mountain  Fork  ot  trie  Brazos  River       

Near  intersection  of  Clovis  Road  and  Baylor  Street  lat  Playa  System  Cl  i      

Playa  System  Dt 

At  confluence  wfn  North  Fork  Double  Mountain  Fork  ot  The  Brazos  River     

Near  intersection  of  25th  Street  and  Geneva  Avenue  (Tech  Terrace  Playa)  

Near  'htersection  of  Kewanee  Averiue  and  32nd  Street  (Playa  40)  

Plava  System  D2 

At  Maxey  Park  iP'aya  43!      

Near  intersection  ot  Leveiiand  Highway  and  Utica  Dnve  (Playa  45)  

Playa  System  D3 

At  confluence  with  North  Fork  Double  Mountain  Fork  of  The  Bra/os  River  Near 
26th  Street  and  Globe  Avenue  lat  Playa  System  Dl  i 
Playa  System  Et 

Just  upstream  ot  confluence  with  North  Fork  Double  Mountain  Fork  ot  the  Brazos 
River 

Near  intersection  of  Milwaukee  Avenue  and  Count>  Road  6900  (Playa  39)   

Playa  System  E2 

Near  intersection  of  Eigm  Avenue  and  LtKip  289  lat  Playa  System  El)  

Northwest  ot  intersection  of  66th  Street  and  Elgin  Avenue  

Playa  System  3E 

Near  Browntield  Highway  and  Highway  62  82  split  lat  Playa  System  El  Upper)  ... 


3.221     City  of  Lubbock 

•3  146     City  of  Lubbock 

•3.211   j 

■3  128     City  of  Lubbock 

■3.212 

■3.261   I 

■3.226     City  of  Lubbock 
■3,242  j 

■3.142     City  of  Lubbock 
■3  185 

■3094     Lubbock  County  (Uninc    Areas).   City  of 

Lubtxxk 
■3  269  I 

■3.223     City  of  Lubbock 
■3.224 

■3,276     City  of  Lubbock. 
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Source  of  flooding  and  location 


#Deptfi  in  teet 

above  ground 

"Elevation  in 

feet 

(NGVD) 

+Elevation  in 

feet 

(NAVD) 


Communities  affected 


Near  intersection  of  59th  Street  and  Upland  Avenue  (Playa  101) 
Playa  System  E4  (A,  B,  &  C): 

Just  upstream  of  Route  327  

Nortfiwest  of  the  intersection  of  82nd  Street  and  tola  Avenue 
Playa  System  E5  &  E7: 

Near  intersection  of  Dowden  Avenue  and  Brownfield  Highway 


Near  intersection  of  82nd  Street  and  Hartland  Avenue  

Playa  System  E1  Upper  &  E8: 
Northwest  of  intersection  of  Frankford  Avenue  and  Highway  82/62  (Playa  37) 


Southeast  ot  intersection  of  66th  Street  and  Inler  Avenue  (Playa  138)  

Playa  System  E9: 

Southwest  of  intersection  of  66th  Street  and  Quincy  Avenue  (at  Playa  System  E 
48B), 

Near  intersection  of  Homestead  Avenue  and  82nd  Avenue  (Playa  32)  

Playa  System  E12  &  E13  (Western  Area): 

Southeast  of  intersection  of  34th  Street  and  Hartland  Avenue  

Near  intersection  of  Inler  Avenue  and  66th  Street 

Playa  System  F: 

Near  intersection  of  50th  Street  and  Avenue  A  (Playa  161)  

Near  intersection  of  IH-27  and  Highway  289  

Approximately  1  mile  south  of  Highway  289  and  IH-27  

Playa  System  G1.G2,  G3,  &  G4: 

Near  intersection  of  98th  Street  and  University  Avenue  (Playa  85)  

Near  intersection  of  73rd  Street  and  Bangor  Avenue  (Playa  30)  

Playa  System  G5: 

Near  intersection  of  98fh  Street  and  tWIilwaukee  Avenue  (Playa  94)  


Near  intersection  of  98th  Street  and  Alcove  Avenue  (Playa  133) 
Playa  Lake  13  &  15: 

Near  intersection  of  Slaton  Road  and  Martin  L,  King  Boulevard 

Near  intersection  of  Slaton  Road  and  IVIartin  L.  King  Boulevard 
Playa  Lake  89: 

Near  intersection  of  93rd  Street  and  N/lemphis  Avenue  

Ransom  Canyon  Lake: 

Near  Lake  Shore  Drive 


Slaton  Playa  System: 

Near  intersection  of  Division  Street  and  New  Mexico  Street  (Twin  Lakes  Playa) 

Near  intersection  of  Dawson  Street  and  Fisher  Street  (Compress  Lake  Playa) 
Woodrow  Playa  System: 

Near  intersection  of  University  Avenue  and  V\/oodrow  Road 

Yellowhouse  Draw: 

At  confluence  with  North  Fork  Double  Mountain  Fork  of  the  Brazos  River 

Just  upstream  of  Atchison,  Topeka  and  Santa  Fe  Railway  

Just  upstream  of  University  Avenue 

Approximately  5,500  feet  upstream  of  Loop  289  North  Service  Road  


■3,281  I 

•3,267     City  of  Lubbock 
■3,283 

■3,289     Lubbock  County  (Uninc   Areas).  Town  ot 

Wolff  orth 
■3,307 

■3,267     Lubbock  County  (Uninc    Areas)    City  of 

Lubbock 
■3,302  j 

■3,272     City  of  Lubbock 

■3,289  I 

'3,317     Lubbock  County  (Uninc  Areas). 
•3.294  j 

•3.182     City  of  Lubbock 
•3.184  , 
■3.220  I 

■3.204     City  of  Lubbock 
•3.260 

■3.261     Lubbock  County  (Uninc    Areas)    City  ot 

Lubbock 
•3,301  I 

'3.166     City  of  Lubbock 

'3,171 

'3.219     City  of  Lubbock 

"2.957     Lubbock  County   (Uninc    Areas).   Village 
of   Lake    Ransom   Canyon     Village   ot 
I      Buffalo  Spnngs 

■3.072     City  of  Slaton 
•3,081 

■3.194     Lubbock  County  (Uninc  Areas). 

'3.157     City  of  Lubbock. 

•3.173 

■3.192 

•3,200 


ADDRESSES 
Lubbock  County  (Unincorporated  Areas) 
Maps  are  available  for  inspection  at  the  Lubbock  County  Courthouse,  904  Broadway  Street.  Lubbock.  Texas 

Village  of  Buffalo  Springs: 

Maps  are  available  for  inspection  at  City  Hall.  #2  Marina  Point.  Pony  Express  Drive,  Buffalo  Spnngs,  Texas 

Village  of  Lake  Ransom  Canyon: 

Maps  are  available  for  inspection  at  City  Hall,  24  Lee  Kitchens  Drive,  Ransom  Canyon,  Texas 

City  of  Lubbock: 

Maps  are  available  for  inspection  at  City  Hall.  1625  13th  Street,  Lubbock.  Texas. 

City  of  Slaton: 

Maps  are  available  for  inspection  at  City  Hall.  130  9th  Street.  Slaton.  Texas 

Town  of  Wolfforth: 

Maps  are  available  for  inspection  at  City  Hall.  328  East  Highway  64/82.  V\/olftor1h.  Texas 

Tarrant  County  and  Incorporated  Areas,  (FEMA  Docket  No.  B-7306) 

Stream  SB-1: 
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Source  of  flooding  and  location 


At  confluence  Alf'^  Suipner  Branch 


At  Parkwood  Dr've  

Sulpher  Branch 

At  confluence  ^ith  Walker  Branch  

Approximately  1  500  teet  upstream  of  Spring  Lake  Drive  

Clear  Fork  Tnnity  River 

At  its  confluence  with  the  West  Fork  Trinity  River 

Just  downstream  from  the  Benbrook  Lake  Dam 

West  Fork  Trinity  Rive^ 

Approximately  16  000  teet  downstream  from  the  Union  Pacific  Railroad 

Approximately  1  ^  000  feet  downstream  from  the  Lake  Worfh  Dam  

At  the  Lake  Worth  Dam  


#Depth  in  feet 

above  ground 

"Elevation  m 

feet 

(NGVD) 

+Elevation  m 

feet 

(NAVD) 


Communities  affected 


'520  Tarrant  County  (Uninc.  Areas),  City  of 
Fort  Worth,  City  of  Arlington.  City  of 
Bedford,  City  of  Benbrook.  City  of  Eu- 
less.  City  of  Halton  City,  City  of  Hurst. 
City  of  River  Oaks,  and  Village  of 
Westworth  Village 

•603  , 


•480 
•606 

■536 

•631 

•455 
•569 
•600 


ADDRESSES 
Tarrant  County  (Unincorporated  Areas) 

Maps  are  available  tor  nspection  a\  the  Engineering  Department    100  East  Weatherford,  Fort  Worth  Texas 

City  of  Arlington: 

Maps  are  available  for  nspection  at  City  Hall    101  West  Abram   Arlington   Texas 

City  of  Bedford; 

Maps  are  available  tor  inspection  at  tfie  Service  Center    1813  Reliance  Parkway,  Bedford,  Texas. 

City  of  Benbrook: 

Maps  are  available  tor  inspection  at  City  Hail   91 1  Wmscotl  Road   Benbrook   Texas 

City  of  Euless: 

Maps  are  available  for  nspection  at  the  Engineering  Department   City  Hall   Building  C   201  North  Ector  Dnve,  Euless.  Texas, 

City  of  Fort  Worth: 

Maps  are  available  for  nspection  at  the  Engineering  Department,  1000  Throckmorton.  Fort  Worth.  Texas 

City  of  Halton  City: 

Maps  are  available  for  nspection  at  City  Hail   5024  Broadway  Avenue   Haitom  City   Texas 

City  of  Hurst: 

Maps  are  avanabie  for  nspection  at  the  Hurst  Municipal  Complex    1505  Precinct  Line  Road   Hurst   Texas 

City  of  River  Oaks: 

Maps  are  avai  abie  for  nspecton  ,it  River  Oaks  City  Hall   4900  River  Oaks  Boulevard.  Fort  Worth   Texas 

Village  of  Westworth  Village: 

Maps  are  ava  labie  tor  inspection  at  Westworth  Village  Hall   31 1  Burton  Hill  Road   Forth  Worth   Texas, 


UTAH 
Salt  Lake  County  and  Incorporated  Areas  (FEMA  Docket  No.  B-7420) 

W'llovf,  Creek  iWesti 

Just  upstream  of  11400  South  Street  

Approximately  lOO  feet  upstream  of  1300  South  Street    

Approximately  1  250  feet  upstream  of  150  East  Road     

Midas  Cree". 

At  confluence  with  Jordan  River   

Approximately  250  feet  upstream  of  3600  West  Street     


4,362     City  of  Draper 

4  409 

4.322 


•4  322     Salt  Lake  County  (Uninc  Areas), 
•4  603     City  of  Riverton, 

City  of  South  Jordon 


ADDRESSES 
Salt  Lake  County  (Unincorporated  Areas) 

Maps  are  available  for  mspecton  at  Salt  Lake  County  Recorders  Office  2001  South  Stale  Street  Suite  N-1600,  Salt  Lake  City,  Utah 

City  of  Draper: 

Maps  are  available  for  inspection  at  City  Haii    Engineering  Department   900  East  12441  South  Street,  Draper,  Utah. 

City  of  Riverton: 

Maps  are  available  tor  inspection  at  Cty  f^au   949  East  12400  South  Street.  Riverton.  Utah. 

City  of  South  Jordan: 

Maps  are  available  for  inspection  at  City  Haii    1 1 1 75  South  Redwood  Road,  South  Jordan,  Utah 
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(Catalog  of  Federal  Domestic  Assistance  No. 
8;M00,  ■Flood  Insurance") 

Dated:  September  30.  2002. 
Anthony  S.  Lowe, 

Administrator.  Federal  Insurance  and 

Mitigation  Administration. 

|FR  Doc.  02-26219  Filed  10-1,5-02;  8:45  ami 

BILLING  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (1-percent-annual- 
chance)  Flood  Elevations  and  modified 
Base  Flood  Elevations  (BFEs)  are  made 
final  for  the  communities  listed  below. 
The  BFEs  and  modified  BFEs  are  the 
basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show- 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 


Studv  Branch.  Federal  Insurance  and 
Mitigation  Administration,  500  C  Street. 
SW..  Washington,  DC  20472.  (202)  646- 
3461  or  (e-mail)  matt.milleriifenm.gov. 
SUPPLEMENTARY  INFORMATION:  FEMA 
makes  final  determinations  listed  below 
of  BFEs  and  modified  BFEs  for  each 
community  listed.  The  proposed  BFEs 
and  proposed  modified  BFEse  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 
BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C,  4104. 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and'  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator  of  the  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 


Regulatory  Flexibility  At  t  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Art  of  1973.  42  l'  S,(.  4104, 
and  are  required  to  establish  and 
maintain  c:ommunit\'  eli,t;ihili1\  m  the 
NFIP,  No  regiilalorv  flexilMlitv  anaUsis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Ex.  cutive  Order  ]2H()fi  nj 
September  30.  1993.  Regulatory 
Planning  and  Review.  .58  FR  51735, 

Executive  Order  12612,  Federalism 

This  rule  invokes  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism. 
dated  October  26.  1987, 

Executive  Order  12778.  Civil  justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executixe 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  record  keeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  to  read  as  follow.s: 

PART  67— [AMENDED] 

1,  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority;  42  r,,S.{:,  4001  ,-l  vr</  : 
ReorganiZHliun  i'lan  No.  3  nl  1'I7H.  .i  fl'K 
1()78  Comp,.  p.  32'):  E.O    12127.  44  IK  l'i,il.7. 
.i  ("FK.  U)7')  Conip,    p    .f7h 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authoritv  of  "  §  67.11  are  amended  as 
follows: 


City/town/county 


Source  of  flooding 


Location 


*Depth  in  feet 

above  ground 

"Elevation  in  feet 

(NGVD)  Modified 


Missouri 


Shallow  flooding  j  Area  north  of  State  Route  84  and  south 

of  railroad. 


Dunklin  County  (Unin- 
corporated Areas) 
(FEMA  Docket  No, 
7609, 
Maps  are  available  for  inspection  at  the  Courthouse,  Courthouse  Square,  Kennett,  Missoun 


•259 


Missour  Pemiscot  County  (Unin-     Shallow  flooding  I  Area   along   Route   A   about   2,000   feet 

corporated  Areas)  north  of  State  Route  84 

(FEMA  Docket  No. 

7609). 

Area  south  of  City  of  Bragg  City,  west  of 

Mam  Street 
Area  south  of  City  of  Bragg  City,  east  of 
Mam  Street. 
Maps  are  available  for  inspection  at  the  Courthouse,  610  Ward  Avenue,  Caruthersviile,  Missouri, 


•259 

•259 
•259 
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Slate 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet 

above  ground 

'Elevation  in  feet 

(NAVD)  Modified 


Texas 


Galveston  County  (Un- 
incorporated Areas) 
(FEMA  Docket  No 
7609) 


Gulf  of  Mexico 


North   of   FM   3005    from  approximately 

1 .000  feet  west  of  its  intersection  witfi 
Pirates  Beach  Circle  to  approximately 
'      300  feet  east  of  12  mile  Road 

At  the  shoreline,  near  the  Southern  ter- 

j      minus   of   San   Domingo   Dnve.   about 

I      100  feet  west  of  the  City  of  Galveston 

corporate  limit,  to  the  corporate  limit. 

Maps  are  available  for  inspection  at  the  123  Rosenberg  Street.  Suite  4157.  Galveston  Texas 


At  the  northern  terminus  of  9  Mile  Road 


Texas  Galveston  (City),  Gal-       I  Gulf  of  Mexico 

veston  County 
(FEMA  Docket  No 
7609) 

Along  the  shoreline  extending  from  ap- 
proximately   1,500    feet    east    of    the 
southern  terminus  of  1 1   Mile  Road  to 
Pabst  Road 
Maps  ar  available  for  inspection  at  City  Hall.  823  Rosenberg  Street  Galveston  Texas 


Texas 


Jamaica  Beach  (Vil- 
lage), Galveston 
County  (FEMA  Dock- 
et No   7609) 


Gulf  of  Mexico  From    the   canal    northwest   of    Bahama 

I      Way  to  West  Bay 


Along   the   shoreline   extending  from   the 
j      western  corporate  limit  to  the  southern 
I      terminus  of  Buccaneer  Drive 
Maps  are  available  tor  inspection  at  16628  San  Luis  Pass  Road.  Jamaica  Beach.  Texas. 


•17 


•20 


•18 


•20 


*14 


•20 


(Catalog  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance.") 

t),il-ci:  Seplprmber  30,  20U2. 
.\nthany  S.  l.owe. 

\ilministratur.  FfiJprol  Insumnrp and 
Mitigation  Administmtion. 
IFR  Doi.  02-26218  Filed  1O-15-02:  8:45  ami 

BILLING  CODE  67i9~04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Parts  1,  61,  and  69 

[CC  Docket  No.  96-187:  FCC  02-242] 

Implementation  of  Section  402(b)<1KA) 
of  the  Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 
C^ommisston. 


action:  Final  rule. 


SUMMARY:  111  this  document  the 
Comniissinn  dm  lined  to  revise  its 
streamliru'd  t.iriff  procedures  in  the 
manner  reijuested  h\'  the  ATJiT 
Corporation.  SK'.l  Telecomimina  atniUN 
(Corporation,  and  Southwestern  Bell 
Telephone  ("iimpan\    Th*'  intt'nil.Ml 
effect  i)f  thl^  diK  unient  l^  tn  in.untiin 
the  e\i>tint;  Coniniission  rules  rej:;ardiii> 
the  fiiiiit;  of  tariffs  on  a  streamlined 
basis. 


FOR  FURTHER  INFORMATION  CONTACT:  }oi 

KnbiTsoii  Niileii.  Wireline  ( ■(inipetifion 
Btire.ui,  2U2-41H-1,t17 

SUPPLEMENTARY  INFORMATION:  in  this 
diu  uiiient.  the  ( jiiiiiiii>sion  denies  the 
petltlon^  tnr  rei  unMileralion  tiled  b\- 
AT&TCorpuratuin  (AT&T).  MCI 
Tele(  iiiiiiniinii  .itinns  ("orporation  (MCI), 
anil  ,S<iutliv\esteril  Hell  Te|e[)hone 
(  Minpanv  (.SWBT)  (hereinafter  "the 
petilioners")  regarding  the 
(  nnuniNMon's  1997  Streamlined  Tan 1 1 
Urport  <u\ii(hdrr.  12  VIT.  R(  d  2170 
(1997).  fi2  FK  ,t757-(),j.  Fehruarv  7, 
1997  The  Commission  also  denies  the 
requests  for  clarification  filed  hv  AT&T 
and  MCI  The  Stifdinlnu'd  Tariff  Bt-port 
iiml  DniiT  im[ilemented  amenrlments  to 
section  204(a)  of  the  Communications 
.\ct  (Act)  made  hv  the 
Telecommuiiu  ations  Art  of  199fi  (199R 
Act).  Specifically,  the  l94fS  Act  allowed 
local  exchange  earners  (l.FCs)  to  file 
new  or  revised  c  harges,  classifications, 
regulations  or  prai  tices  with  the 
(  iinmiissiiin  nn  a  streamlined  basis.  Sec 
47  C  S  C   J()4(a)(.i),  In  particular,  the 
Strpiimliiifd  Tanif  Ih'poti  and  Order 
implemented  the  'deemed  lawful"  tariff 
provisions  that  thi'  1996  Act  added  to 
section  204(a)(,t]  of  the  Act,  AT&T  and 
MCI  soueht  re(  iinsideration  of  the 
( .Miiimissinn's  ( (UK  liision  that   'deemed 
lawful    st.itus  (  (infers  a  conclusive 
presum[)tinn  of  lawfulness.  In  their 
[jelitioiis.  A  r&T  and  .MCT  assert  that  the 


Commission  should  have  interpreted 
tht>  phrase  "deemed  lawful"  as  creating 
a  rebuttable  presumption,  i.e..  a  tariff 
filed  on  a  streamlined  basis  that 
becomes  effective  without  suspension 
and  investigation  is  presumed  lawful, 
but  that  presumption  may  he  rebutted. 
In  support  of  their  position.  AT&T  and 
MCI  argue  that  the  "deemed  lawful" 
language  in  sectiim  204(a)(3)  is 
ambiguous.  Subsequent  to  the  filing  of 
the  petitions  for  reconsideration,  the 
I  'nit(>d  States  Court  of  Appeals  for  the 
District  of  Columbia  (Circuit  considered 
the  meaning  of  "deemed  lawful"  in 
section  204(a)(3)  in  the  context  of  a 
se(  tion  20H  complaint  case.  ACS  of 
Am  hnruiie.  Inc.  v.  FCC.  290  F.  3d  406, 
412  (D.C.  Cir.  2002).  The  court  focused 
on  whether  there  was  a  distinction  to  be 
made  between  rates  and  rates  of  return 
for  determining  whether  the  deemed 
lawful  standard  was  applicable  to  the 
case.  In  this  context,  however,  the  court 
specifically  considered  the 
Commission's  statements  in  the 
Strramlinfd  Tariff  Report  and  Order 
that  the  term  'deemed  lawful"  W'as 

"unambiguous"  in  the  "consistent" 
int(!rpretation  of  the  courts.  Id.  That 
consideration  led  the  court  to  say. 

"Itlhis  being  so  (that  case  law 
consistentlv  found  deemed  lawful  to  be 
unambiguous],  we  find  set:tion  204(a)(3) 
equallv  unambiguous  in  banning 
refunds  purportedly  for  rate-of-return 
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violations."  Id.  Given  the  court's 
conclusion,  the  Commission  cannot 
adopt  the  reading  urged  by  AT&T  and 
MCI.  The  Commission  thus  denies  the 
petitions  filed  by  AT&T  and  MCI  v^rith 
respect  to  this  issue. 

The  Commission  also,  however, 
denies  SWBT's  petition  with  respect  to 
the  issue  of  the  Commission's 
interpretation  of  "deemed  lawftil,"  In  its 
petition,  SWBT  asserts  that  "deemed 
lawful"  creates  a  safe  harbor  in  which 
LECs  can  operate  without  fear  of  an 
attack  on  their  rates  or  other  provisions 
once  the  tariffs  become  effective.  The 
court's  holding  was  limited  to  the 
question  of  refund  liability  for  rates  that 
were  "deemed  lawful';  it  in  fact 
acknowledged  that  the  Commission 
might  order  prospective  relief  "[ilf  a 
later  reexamination  shows  them  to  be 
unreasonable."  See  ACS  of  Anchorage, 
Inc.  V.  FCC,  290  F.  3d  at  411.  Therefore, 
a  rate  that  is  deemed  lawful  within  the 
meaning  of  section  204(a)(3)  may  be  the 
subject  of  a  complaint  alleging  that  the 
rate  has  become  unjust  and 
unreasonable,  and  the  Commission  by 
order  may  prescribe  a  new  rate  to  be 
effective  prospectively,  even  if  the 
Commission  can  not  require  a  carrier  to 
make  refunds.  The  Commission  also 
denies  reconsideration  and  clarification 
of  a  number  of  other  issues  related  to 
streamlined  tariff  filings. 

Accordingly,  it  is  ordered,  pursuant  to 
sections  1,  2.  4(i),  4(j),  201-205.  and  405 
of  the  Act  of  1934,  as  amended,  47 
U.S.C.  151.  152.  154(i).  154(j).  201-205. 
and  405.  that  the  petitions  for 
reconsideration  filed  by  AT&T  Corp., 
MCI  Communications  Corp..  and 
Southwestern  Bell  Telephone  Company 
are  hereby  denied. 

List  of  Subjects 

47  CFR  Parti 

Administrative  Practices  and 
Procedures.  Communications  common 
carriers.  Telecommunications. 

47  CFR  Part  61 

Access  Charges.  Communications 
common  carriers,  Telephone. 

47  CFR  Part  69 

Communications  common  carriers. 
Telephone. 

Federal  Comm'unications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc,  02-26238  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[CC  Docket  No.  94-102;  DA  02-2423] 

Enhanced  911  Emergency  Calling;  Use 
of  Non-Initialized  Wireless  Phones 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  stay  of  effective  date. 

SUMMARY:  This  document  responds  to  a 
petition  for  reconsideration  of  a 
previous  decision  in  this  proceeding,  by 
granting  a  request  for  stay  of  two  of  the 
Commission's  rules  imposing 
requirements  for  programming  donated 
non-service-initialized  phones  and 
newly  manufactured  "911-only" 
wireless  handsets  with  a  code  number 
as  the  telephone  number/mobile 
identification  number.  Such  phones 
currently  lack  such  an  identifying 
number  and  therefore  do  not  have  'call- 
back" capability.  This  inability  to  reach 
a  caller,  when  such  phones  are  used  in 
emergency  situations,  can  lead  to 
critical  delays  in  response  time.  The 
action  is  taken  because  the  importance 
of  the  call-back  issue  to  public  safety 
and  the  merits  of  the  arguments  raised 
in  the  petition  for  reconsideration 
warrant  further  investigation  before  any 
rules  are  implemented. 
DATES:  Sections  20.18(l)(l)(i)  and 
(l)(2)(i),  added  at  67  FR  36112,  May  23. 
2002.  are  stayed  indefinitely  effective 
Octolier  1,  2002.  The  Commission  will 
publish  a  document  in  the  Federal 
Register  when  a  final  decision  regarding 
these  rule  sections  is  reached. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Siehl,  Attorney.202-418-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  in  CC  Docket  No. 
94-102;  DA  02-2423,  adopted  and 
released  on  September  30,  2002.  The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center,  Courtyard 
Level,  445  12th  Street,  SW., 
Washington.  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II.  445  12th  Street,  SW,,  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  at  qualexint@aoI.com. 
Alternative  formats  (computer  diskette, 
large  print,  audio  cassettes,  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Brian  Millin  at  202-418- 
7426,  TTY  202-418-7365.  or  at 
bmiUin@fcc.gov. 


Synopsis  of  the  Order 

1.  The  Order  grants  a  Request  for  Stay 
of  47  CFR  20,28(l)(l)(i)  and  (l)(2)(i)  as  ' 
adopted  in  the  Report  and  Order 
published  at  67  FR  36112.  May  23, 
2002,  These  rules  impose  requirements 
for  programming  both  donated  non- 
service-initialized  phones  and  newly 
manufactured  "9n-only  "  wireless 
handsets  with  the  code  123-456-7890 
as  the  telephone  number/mobile 
identification  number.  The  purpose  of 
the  rules  is  to  address  the  lack  of  call- 
back capability  when  911  calls  are 
dialed  from  these  wireless  devices. 

2.  A  Request  for  Stay  of  the  rules  was 
filed  by  the  Emergency  Services 
Interconnection  Forum  (ESIF).  which  is 
a  sponsored  committee  of  the  Alliance 
for  Telecommunications  Industry 
Solutions  and  is  comprised  of 
Commercial  Mobile  Radio  .Service 
carriers,  wireless  handset  vendors,  and 
public  safety  representatives.  A  Public 
Notice  soliciting  comment  on  this 
Request  for  Stay  was  published  at  67  FR 
46909,  July  17,  2002. 

3.  In  examining  ESIF's  Request  for 
Stay,  the  Order  finds  that  a  stay  is 
warranted  in  this  case  based  on  the 
likelihood  of  success  on  the  merits  of  a 
Petition  for  Reconsideration  of  the 
Report  and  Order  (Reconsideration 
Petition),  also  filed  by  ESIF,  and  the 
lack  of  injury  to  third  parties  if  the  Stay 
Request  is  granted.  Issuance  of  a  stay 
will  allow  further  consideration  of  a 
solution,  raised  by  ESIF  in  its 
Reconsideration  Petition,  for  911  calls 
from  donated  non-initialized  wireless 
phones  and  911 -only  wireless  handsets 
that  the  Commission  has  not  previously 
reviewed  in  this  proceeding  and  that 
possesses  certain  potential  advantages 
over  the  approach  adopted  in  the  Report 
and  Order. 

Ordering  Clause 

4.  It  is  therefore  ordered,  pursuant  to 
Sections  4(i).  11.  303(g).  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C,  154(i).  161.  303(g). 
and  303(r)  that  1  the  Request  for  Stay 
filed  by  Emergency  Services 
Interconnection  Forum  on  lune  12. 
2002,  is  granted  and  will  remain  in 
effect  until  the  Commission  resolves  the 
Petition  for  Reconsideration.  The 
Commission  will  then  publish  a 
document  in  the  Federal  Register 
regarding  these  rules. 

List  of  Subjects  in  47  CFR  Part  20 

Communications  common  carrier. 
Communications  equipment.  Radio. 
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Federal  Communirations  Commission. 

Marlene  H.  I)<)rt(  h. 

Sf(  Tftan. 

IFR  Do(    02-262.17  Filpd  10-10-02;  11:25 

BILLING  CODE  6712-<l1-*> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2517.  MB  Docket  No.  02-178.  RM- 
10456] 

Digital  Television  Sroadcast  Service; 
Lewisburg.  WV 

AGENCY:  Federal  Communications 

{ 'iiinmis.sion. 

action:  Final  rule. 

SUMMARY:  The  rnmmission.  at  the 

rfqii>">t  'if  High  Mmintaia  Broach  a>tiiiL; 
C>)rpordtion.  suh^titiitt-s  DTV  chaniifl  K 
fnr  DT\'  (  haniit'l  4H  at  Lowisbiiri;.  W'fsi 
Viruinid   ,sV'e()7  PR  4614H.  lulv  !_', 
iOOJ    nrV  channel  B  can  hf  aliotttMl  to 
I.i'w  isl)uri;  111  (umpliancf  with  the 
prim  ipl>'  community  coverage 
ri'iiiiirt'ini'nts  of  section  7,'^.B25(a)  at 
1  ii(iriliiiatf>  (7-46-22  N.  and  aO-42-2.T 
\V   with  a  power  of  3.8.  HAAT  of  5i.h 
ini't>'rs  and  with  a  DTX'  scrx  i(  i* 
t>Mpiil,iti'in  'il  401  tlMu^aiiil   W'ltli  thi- 
action.  this  proceeding  is  terminated. 

DATES:  Effective  November  2")    L'On^ 

FOR  FURTHER  INFORMATION  CONTACT:  1' mi 

Bluiiu'iithal.  MimIm  Burcaic  jJOJi  4  IH- 
IHOO. 

SUPPLEMENTARY  INFORMATION:  Till-  l-   i 
-\  iiop>i>  lit  tht'  ( !niniiii>-iiiii  -.  K.'[iiirt 
and  OrdtT.  .MB  Docket  \n   ()J-1~H, 
ailopted  Otttiher  i.  2002   ■md  released 
October  10.  2002   Th.>  full  te\t  of  this 
do(  unit'nt  IS  H\aildbli'  tnr  piililic 
inspec  tiiin  and  ciip\  in'4  liurnii;  regular 
business  hours  m  thf  FCC  K<'!t'rcnct' 
information  (!ent"r.  Purt-iN  11.  44'i  12tli 
.Street.  S\V  .  Konin  (:^■-A2:>7, 
Washington.  D(     Thi-  document  ina\ 
also  1)1'  part  [lasiMi  trum  th'' 
( J  ininiisspin-  duplicating  i  untractor. 
Qualex  Intt'rnatinnal.  Portals  II.  445 
12th  .Stre.'t,  ,S\V  .  (:Y-B4()2.  Washiiigtun 
DC    2()"ii4    telephont-  202-Ht>  <-2H<H. 
fac-mnlf  202-Hf.  i-2HMH.  or  \  la  .'-mail 

tjUillcMfU"  Dill  mil) 

List  of  Subjects  in  47  CFR  Part  73 

Digital  ti'N'v  ivion  bro.idi  ,i>ting. 
Television 

Part  73  ot  Title  47  of  the  Code  of 
Federal  Regulatlon^  is  amended  ,is 
follow  > 


PART  73— {AMENDED] 

1    Tlir  ,iuthont\  (  it.ition  for  p<irt  73 
continiii'--  to  riMil  .is  tollow- 

XuthoTilv:  47  U.S.C.  154.  303.  334  and  336. 

§73.622     [Amended] 

2.  .Set  lion  7-1  t)22(b).  the  Table  of 
Digital  Tr|c\  imou  .Mlotments  under 
West  \'irgiiiia.  is  .iniendi-d  bv  removing 
DIA'  (  lianni'l  4H  ami  adding  DT\' 

I  iiaiiiicl  h  at  l.cw  isburg 

I  I'lji'i.tl  (  niiiiiiiiiiii  aUiais  Ciommission. 

Barbara  A.  Kreisman, 

(.'/lie/.  \'i(/e(>  Pivision.  Media  Bureau. 

IKK  [)(M    (l2-2ti2r)<)  Filc'il  H)-l")-()2.  H  4")  anil 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2505.  MM  Docket  No.  01-244,  RM- 
10234.  and  MM  Docket  No.  01-245.  RM- 
10235] 

Digital  Television  Broadcast  Service; 
Tyler  and  Lufkin.  TX 

AGENCY:  li'd.'i.il  ( jiinnuinic.itinns 

(     .  1II1111I---10I1 

ACTION:  linal  rule. 


SUMMARY:   The  ( .ommission.  .it  the 
I  I'ljiu'-t  ot  ( !i\  II    1.11  en-e  Holding 
l.oiupan\ .  Inc..  substitutes  DT\'  channel 
10  for  DTV  (  hannel   IK  at  Tvler.  Texas: 
■  ind  substitutes  DT\'  channel  11  for  DT\' 
(  lianu.'l  4.i  at  Lufkin.  T<v\.is    .SVe  (id  FK 
4HHr)2    .September  24.  2001;  and  tib  FK 
4HH.=)1.  .September  24.  2001.  DTV 
channels  10  and  1 1  i  an  be  allotted  to 
r\  |cr  ,111(1  l.iifkin.  Texas.  respecti\el\\  in 
1  oiii(iliani  I'  with  the  prim  iple 
I  oiiiiniiiiit\  (  o\erage  recjuirements  ot 
Se(  tion  :".(  (.2r)(a)   DTV  channel  10  is 
allottfci  at  1  oordmates  .(2-32-23  N,  and 
95-1  i- 12  W    with  a  (lower  of  7.  H.-\AT 
of  302  meters  and  with  a  DT\'  ser\'ice 
popiil.itioii  ot  21  )  thousand.  DT\' 
I  hannel  1  1  is  allotted  at  coordin.ites  31- 
2i-0'l  \    and  44-48-03  W    with  a 
[lower  o!  U  2'),  ll.\.\  r  of  204  meters  and 
with  a  DT\'  service  jiopulation  of  ()22 
thous.ind   With  tills  iK  tion,  this 
pro(  eeding  Is  terminated. 
DATES:  i;ife(  tive  \o\ember  25.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  i'am 
Hlumeiiihal.  Media  Bureau.  (202)  41H- 

1000 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s\  iiopsis  ot  the  (  ommission's  Report 
and  Order.  MM  Dfu.ket  No   01-244  and 
MM  Docket  No   01-245.  adopted 
( )i  tober  2.  2002.  and  released  October  9. 
2002   The  hill  text  of  this  document  is 
available  for  jiublic  insptv.tion  and 


copying  during  regular  business  hours 
in  the  FCC  Reference  Information 
Clenter.  Portals  II.  445  12th  Street.  SW.. 
Room  CY-A257.  Washington.  DC.  This 
document  may  also  be  purchased  from 
the  (Commission's  duplicating 
contractor.  Qualex  International,  Portals 
II.  445  12th  Street.  SW.  CY-B402. 
Washington.  DC.  20554.  telephone  202- 
803-2893.  facsimile  202-863-2898.  or 
via  e-mail  qudhxintdciol.cow. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Television. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
( (intinu(!s  to  read  as  follows: 

.\uthorily:  47  I    S C    l.'')4.  ,U).t.  .i.i4  ami  33fi. 

§73.622     [Amended] 

2.  Section  73.R22(b).  the  Table  of 
Digital  Television  Allotments  under 
Texas,  is  amended  by  removing  DTV 
channel  43  and  adding  DTV  c:hannel  1 1 
at  Lufkin. 

3.  .Section  73.fi22(bJ.  the  Table  of 
Digital  Television  Allotments  under 
Texas,  is  amended  by  removing  DTV 
channtd  38  and  adding  DT\'  channel  10 
at  Tyler. 

1  '.iecil  (!iimijuinii  aliens  C'ninmissiiin. 

Barbara  A.  Krnisman. 

Chief.  Video  Dni^Kui.  Mrilm  IUiii',ni 

!I'R  n.H     02-2(.J  C"i  1  lie, I  l(l-l.-,-()i.  H:4'<  anil 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2388;  MB  Docket  No.  02-188:  RM- 

10462] 

Radio  Broadcasting  Services;  Encinal, 
TX 

AGENCY:  Federal  CCommunit  ations 

('ommission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
2  73.-\  to  Encinal.  Texas,  in  response  to 
a  petition  filed  bv  Linda  Crawford.  Sef 
(i7  FR  50851.  August  6.  2002.  The 
coordinates  for  Channel  273A  at  Encinal 
are  28-0fi-40  and  99-27-15.  There  is  a 
site  restriction  12.5  kilometers  (7.8 
miles)  northwest  of  the  community. 
With  this  action,  this  proceeding  is 
terminated.  A  filing  window  for 
Channel  273A  at  Encinal  will  not  be 
opened  at  this  timf^  Mexican 
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concurrence  has  been  received  for  the 
allotment  of  Channel  273A  at  Encinal. 
Instead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Commission  in  a  subsequent 
order. 

DATES:  Effective  November  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  02-188, 
adopted  September  25,  2002,  and 
released  September  27,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Information  Center,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street. 
SW..  Room  CY-B402,  Washington.  DC, 
20554.  (202)  863-2893,  facsimile  (202) 
863-2898.  or  via  e-mail 
qualexint@aol.coni. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  l!.S.C.  1.S4,  303,  334  and  33fl, 

§73.202    [Amended] 

Z  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Encinal.  Channel  273A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Xh'dia 

Burma. 

|FR  Doc.  02-26229  Filed  10-15-02:  8:4,t  amj 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2233;  MB  Docket  No.  02-115;  RM 
02-10427] 

Radid  Broadcasting  Services;  Monroe 
and  Luna  Pier,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  this  document,  the 
Commission  reallots  Channel  252A  from 
Monroe  to  Luna  Pier,  Michigan,  as  the 
community's  first  local  aural 
transmission  service  and  modifies  the 
license  for  Station  WTWR-FM  to  reflect 
the  changes.  See  67  FR  40907  (06/14/ 
2002).  Station  WTWR-FM  has  two 
preexisting  short  spacings  grandfathered 
pursuant  to  Section  73.213  of  the  rules 
and  the  change  of  community  is  being 
implemented  without  any  change  in 
facilities  at  petitioner's  existing 
transmitter  site.  Channel  252A  is 
allotted  at  Luna  Pier  at  petitioner's 
transmitter  site  which  is  4.7  kilometers 
(2.9  miles)  northwest  of  the  community. 
Coordinates  for  Channel  252A  at  Luna 
Pier  are  41-50-43  NL  and  83-27-59 
WL. 

DATES:  Effective  November  4.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCaulev.  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-115. 
adopted  September  4.  2002.  and 
released  September  20,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  445 
12th  Street.  SW..  Washington.  DC  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor.  Qualex  International.  Portals 
11,  445  12th  Street,  SW..  Room  CY-B402, 
Washington.  DC  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail  qualexint&ool.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  I  .S.C.  1.54.  3U3.  334.  and 
33B. 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Luna  Pier.  Channel  252A.  and 
removing  Monroe.  Channel  252A. 

Federal  Conimiiiiicatiiins  Commission 

John  A.  Karousos. 

Assistant  Chid.  Audio  Division.  SU'dia 

bureau. 

|FK  Doc.  02-2fi23]  Filed  U)-l.')-()2:  8:45  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2518,  MB  Docket  No.  02-154.  RM- 
10490] 

Television  Broadcast  Service;  Topeka, 
KS 

AGENCY:  Federal  Communication^ 
Commissiim. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Davis  Tele\ision  Topeka. 
LLC.  substitutes  channel  22+  for 
channel  43  at  Topeka.  Kansas.  .See  (i7 
FR  44792.  luly  15.  2002.  T\'  channel  i  an 
be  allotted  to  Topeka.  Kansas,  with  a 
plus  offset  consistent  with  the 
requirements  of  Section  7,^(510  at 
coordinates  39-00-00  \   and  9()-07-4.'i 
W.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  25.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal.  Media  Bureau  (202;  418- 
1600, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  C^ommission's  Rejiort 
and  Order.  MB  Docket  No.  02-154. 
adopted  Oe;tol3er  3.  2002.  and  released 
October  10.  2002.  The  lull  text  oi  this 
document  is  a\'ailable  for  pul)li{ 
inspection  and  copying  during  regular 
business  hours  in  the  FC(^  ReiereiK  e 
Information  Center.  Portals  II,  445  12ih 
Street.  SW..  Room  CY-A257. 
Washington.  D(;  20554.  This  doi  uinent 
may  also  be  purchased  from  the 
Commission's  duplif.ating  c  ontrai  tor. 
Qualex  International.  I'ortals  II.  445 
12th  Street.  SW..  Room  C^-B4()2. 
Washington.  DC  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via-e-mail  qualexintaanl  com. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

•    1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

■\uthorily:  47  I  ..S.C    154    »)3   3:i4  and  33r). 
§73.606    [Amended] 

2.  Section  73.606(b).  the  Table  of 
Television  Allotments  und(!r  Kansas,  is 
amended  by  removing  T\'  channel  43 
and  adding  TV  channel  22+  at  Topeka. 
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BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[I.D.  100702A] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Atlantic  Bluefin  Tuna 

AGENCY:  National  Mariiv  Fisherifs 

Sprvicp  (N'MFS),  National  OitMiiu  and 

AtmosphfTu  Administratuin  iNOAAj. 

(lommfrt  f. 

ACTION:  Quota  transftTs;  Cfnoral 

(  atfyorv  liaiK  n'tentujn  limit 

a(l|ustm»'nt. 


SUMMARY:  NMFS  a(^lusl^  th*-  ()(  toh.-r 
December  finu'-perioil  siibcjuota  for  lli>' 
General  (.atftjorv  Atlantic  hku'fin  fun.i 
iBFTl  fisherv  bv  transferring  t)()  metri( 
tons  (mt)  froiii  tfie  I.onylme  Soutfi 
subcjuota.  10  lilt  from  tfie  [.oimliiif 
North  ^llb(luota.  bf)  mt  from  tfie  Ani;lini; 
(■ateyorv  lari;e  school  small  medium  si/e 
class  subquota  for  the  northern  .ire.i.  and 
iiududin^;  the  c_juota  underharvest  from 
previous  time  periods,  for  a  re\  ised 
coastwide  (ieneral  c  atemirv  Oc.totier  - 
December  time-ptTiod  Mibquota  of 
approximatelv  U)I4nit   NMFS  has  aUo 
determined  that  the  BPT  (Ieneral 
categorv  restricted  fishint;  dav  (KFD' 
sch€;dule  should  be  ad]usted  to  allow  fia 
maximum  utilization  of  the  Ceneral 
c  ateyorv  ()<  tober-December  tiine-period 
subquota  Therefore   NMFS  authorizes 
fishint;  under  the  Cieneral  cateyorv  ((uot.i 
the  previouslv  designated  RFDs  for  the 
month  of  ()(  tober.  2002   Adiiitionallv, 
the  dailv  retention  limit  is  inc  reased  to 
two  large  medium  or  uiant  HFT  for  the 
remainder  of  October.  iOOi   These 
ac  tions  are  being  taken  to  allow  tor 
maximum  utilization  of  the  I  .S. 
landings  quota  of  BFT  while 
maintaining  a  fair  distribution  ot  tishmg 
opportunities,  preventing  o\'erhar\est  of 
the  adjusted  subcjuotas  for  the  affec  ted 
fishing  categories,  helping  to  achieve 
optimum  vield  in  the  General  c:ategorv 
fisherv.  and  allowing  the  collet  tion  of  a 
broad  range  of  data  for  stoc  k  monitoring 
purposes.  c;onsistent  with  the  objeiitives 
of  the  Fisherv  Management  Plan  for 
Atlantic  Tunas.  Swordfish.  and  Sharks 
!HMS  FMP) 

DATES:  The  quota  transfers  are  effec  tive 
October  10.  2()0J.  through  Mav  tl    J()t).< 


The  (ieneral  c  atc^gorv  retention  limit 
adiustmeiits  are  effei:tive  October  i:?. 
J()()2.  through  October  :n  .  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale.  ')7H-2Hl-92bO 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authoritv  of  the  Atlantic:  Tunas 
Convention  Act  (IH  II.SC  ^7\  et  seq.) 
and  the  Magnuson-Stevens  Fisherv 
Const^rvatiim  and  Management  Act  (16 
i:  S.C    IHOl  rt  sec/  )  governing  the 
harvest  of  liFT  bv  persons  and  vessels 
subject  to  r  S   jurisdic;tion  are  found  at 
.50  CFR  part  b.t5   Section  63,5  27 
subdivid(!s  the  I '  S   BFT  quota 
recommended  bv  the  International 
(  ommission  for  tht;  Conservation  of 
.\tlantic  Tunas  among  the  various 
domestic   fishing  categories. 

Quota  .adjustments 

I  nder  the  implementing  rc^gulations 
,it  50(:FR6.1,S.27(a)|8),  NMFS  has  the 
authoritv  to  transfer  ()uotas  among 
c  .itegories.  or.  ,is  .ippropnate, 
subc  , itegories,  of  the  fishery,  after 
(  onsidenng  the  following  factors:  (1) 
The  usefulness  of  information  obtained 
from  c  ate  hes  m  the  partic;ular  category 
tor  biologic  al  sampling  and  monitoring 
of  the  st,i(us  of  the  slock;  (2)  the  c;atches 
of  the  partic  ular  c.ategorv  quota  to  elate 
,uid  the  likelihood  of  closure  of  that 
segment  of  the  fisherv  if  no  allocation  is 
made,  i  t|  the  pro|ec:ted  abilitv  of  the 
\essels  fishing  under  the  particular 
c  atiH.'orv  (|uota  to  harvest  the  additional 
amount  of  BIT  before  the  end  of  the 
fishing  \ear.  (4)  the  estimated  amounts 
bv  whu  h  ciuotas  established  for  other 
ge.ir  segments  of  the  fisherv  might  be 
e\(  ceded.  (5|  the  effects  of  the  transfer 
on  BIT  rebuilding  anci  overfishing;  and 
!hi  the  effec  ts  of  the  transfer  on 
.ic  1  omplishing  the  objec:tives  of  the 
HMS  FMP 

If  it  IS  determined,  based  on  the 
tac  tors  listed  here  and  the  probability  cjf 
exceeding  the  total  quota,  that  vc^ssels 
fishing  under  anv  category  or 
sufic  ategorv  cjuota  are  not  likely  to  take 
that  cjuota.  NMFS  mav  transfer  inseason 
anv  portion  of  the  remaining  quota  of 
that  fishing  c.ategorv  to  anv  other  fishing 
categorv  or  to  the  Reserve  quota. 

.Annual  BFT  quota  specifications 
issued  under  nO  CFR  635.27  provide  for 
a  quota  of  fi47.0  mt  of  large  medium  and 
giant  BFT  to  be  harvested  from  the 
regulatorv  area  bv  vessels  fishing  under 
the  Ceneral  c:ategorv  qucjta  during  the 
2002  fishing  vear  The  Ceneral  category 
BFT  quota  is  further  subdivided  into 
time  period  subquotas  to  provide  for 
broad  temporal  and  geographic 
distribution  of  scientific  data  collection 
and  fishing  opportunities.  The  October- 


December  subquota  was  initially  set  at 
63.7  mt  for  the  2002  fishing  year,  and 
is  currently  171.4  mt.  after  the  carryover 
of  approximately  107.7  mt  of 
unharvested  subquota  from  previous 
time  periods.  An  additional  10  mt  has 
been  set  aside  for  the  traditional  fall 
New  York  Bight  fisherv'. 

After  considering  the  factors  for 
making  transfers  between  categories, 
NMFS  has  determined  that  60  mt  of  the 
remaining  Longline  South  subcategon,' 
quota  of  approximately  109.0  mt,  and  10 
mt  of  the  remaining  Longline  North 
subcategor\'  quota  of  approximately  25.4 
mt  should  be  transferred  to  the  General 
categorv'.  Sufficient  quota  remains  in  the 
Longline  category  to  provide  for 
additional  landings  by  pelagic  longline 
vessels  for  the  remainder  of  the  2002 
fishing  vear.  NMFS  has  also  determined 
that  60  mt  of  the  remaining  Angling 
North  large  school/small  medium 
subcategory-  quota  of  approximately 
112.5  mt  should  be  transferred  to  the 
General  category-.  Given  these  transfers 
totaling  130  mt.  the  adjusted  subquota 
for  the  coastwide  General  category- 
fisherv  for  the  October-December  period 
is  301 .4  mt. 

Adjustment  of  General  Category  Daily 
Retention  Limit 

NMFS  previouslv  established  an  effort 
control  schedule  for  the  2002  BFT 
General  categorv  fisherv  that  included 
certain  RFDs  (67  FR  6l'537,  October  1. 
2002  )   Under  the  authority  of  50  CFR 
635. 23(a)(4).  NMFS  may  increase  or 
decrease  the  General  category-  daily 
retention  limit  of  large  medium  and 
giant  BFT  over  a  range  from  zero  (on 
RFDs)  to  a  maximum  of  three  per  vessel 
to  allow-  for  maximum  utilization  of  the 
quota  for  BFT.  Based  on  a  review  of 
dealer  reports,  daily  landing  trends,  and 
the  availability  of  BFT  on  the  fishing 
grounds.  NMFS  has  determined  an 
adjustment  to  the  RFD  schedule  is 
appropriate  and  necessary,  and, 
therefore,  increases  the  daily  retention 
limit  for  certain  previously  designated 
RFDs  for  the  month  of  October.  2002. 
An  adjustment  to  the  General  category 
dailv  retention  limit  will  allow  full  use 
of  the  adjusted  October-December 
subquota,  while  preventing  overharvest 
and  ensuring  reasonable  fishing 
opportunities  in  all  areas.  Therefore, 
NMFS  authorizes  fishing  under  the 
Cieneral  categor\'  quota  for  October  13, 
14.  16. 30. 21. 23. 27. 28.  and  30,  2002. 
and  increases  the  daily  retention  limit  to 
tw-o  large  medium  or  giant  BFT  per 
vessel  through  October  31.  2002. 

If  the  adjusted  General  category 
subquota  for  the  October-December 
period  is  harvested,  the  coa.stwide 
fisherv-  will  be  closed  and  NMFS  will 
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take  action  as  necessary  to  release  the 
set  aside  for  the  New  York  Bight  fishery. 
Alternatively,  NMFS  may  transfer 
additional  quota  from  the  Reserve  or 
other  fishing  categories  to  allow  the 
coastwide  General  category  fishery  to 
remain  open.  An  announcement  of 
closure,  if  any,  will  be  filed  with  the 
Office  of  the  Federal  Register,  stating 
the  effective  date  of  closure,  and  further 
communicated  through  the  Highly 
Migratory  Species  Fax  Network,  the 
Atlantic  Tunas  Information  Line,  the 
www.nmfspermits.com  website,  NOAA 
weather  radio,  and  Coast  Guard  Notice 
to  Mariners.  Although  notification  of 
closure  will  be  provided  as  far  in 
advance  as  possible,  fishermen  are 
encouraged  to  call  the  Atlantic  Tunas 
Information  Line  at  (888)  USA-TUNA  or 
(978)  281-9305  or  access  the  website 
mentioned  above,  to  check  the  status  of 


the  fishery  before  leaving  for  a  fishing 
trip. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA).  finds  for  good 
cause  that  providing  prior  notice  and 
public  comment  for  this  action,  as 
required  under  5  U.S.C.  553(b)(B),  is 
impracticable  and  contrary  to  the  public 
interest.  Without  these  inseason 
adjustments,  NMFS  would  not  be 
providing  U.S.  fishermen  with  a 
reasonable  opportunity  to  catch  the 
quota  allocated  to  the  United  States  by 
ICCAT.  Additionally,  given  low-  catch 
rates  to  date,  continued  effort  controls 
and  a  restrictive  catch  limit  would  not 
allow  for  maximum  utilization  of  the 
General  category  October-December 
time-period  subquota.  As  the  fishery  is 
currently  underw-ay.  and  fishing 
opportunities  may  be  limited  by 


weather-related  factors  and  BFT 
migration,  any  delay  in  this  action 
would  be  inconsistent  with  its 
objectives.  For  these  reasons  and 
because  this  action  relieves  a  restriction 
(i.e..  reallocates  quota  to  avoid  closure 
and  increases  daily  c.atch  limit  thereby 
removing  RFDs),  the  AA  also  finds  gcjod 
cause  to  waive  the  30-day  delay  in 
effective  date  pursuant  to  5  L'.S.C 
553(d)(1)  and  (3).  This  action  is 
authorized  by  50  CFR  635.27  is  exempt 
for  review  under  Executive  order  12866. 

Authority:  1(.  r,S.(.  ^71  .-/  m-i/  ,inil  IHOl 
('/  scq. 

Dated:  Oc  lobcM-  '),  2002. 
John  H.  Dunigan. 

DiriTtor.  Offirt'  of  Su:-tainal)lf  Fish  fries. 
Sational  Mariiif  f/.s/icn'e.s  .Sen  /> c. 
[FR  Due.  02-2():Un  Filei)  10-10-02:  4:2,1  jMiij 
BILLING  CODE  3510-22-S 
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Federal  Resisler 

Vol.  67.  No.  200 
Wednesday.  Oi  tulicr   H..  J(K)2 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  o(  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No  2002-NM-2ft-AD) 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 

.\(imini-tratinn.  DOT 

ACTION:  Notice  of  prupused  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 

supersciiure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Bueini; 
Model  747  series  airplanes,  that 
currentlv  requires  periodic  inspections 
and  cleanin.i;  nf  the  drainage  system 
cavitv  of  the  canted  pressure  deck,  aft  nf 
the  wing  center  section  This  action 
would  add  new  repetitive  tests  and 
inspections  for  discrepancies  of  the 
(frainage  svstem  of  the  canted  pressure 
dtx:k  located  in  the  wheel  wells  of  the 
main  landing  gear  (Mf.C;)  t>f  the  left  and 
right  wings:  and  correc  five  actions,  ii 
necessarv  The  action  would  also 
terminate  the  requirements  of  the 
existing  AD  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  ice  accumulation  on  the  lateral 
flight  control  cables  due  to  water 
entering  the  wheel  well  of  the  MIXJ  and 
freezing,  which  could  restrict  or  jam 
control  cable  movement,  resulting  in 
loss  of  controllability  of  the  airplane. 
OATES:  Comments  must  be  received  by 
December  2.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2002-NM- 
28-AD.  1601  Lind  Avenue,  .SVV  .  Kenton. 
Washington  98055-40,56.  Comments 
mav  be  inspected  at  this  location 
between  9  a.m.  and  J  p.m.,  Monday 
thrcmgh  Friday,  cjxcept  Federal  holidays. 
Comments  may  be  submitted  via  fax  to 
(425)  227-1232.  Comments  may  also  be 


sent  VI, 1  the  Internet  using  the  following 
address-  '<-(j;i/;i-n/>nji(f»;n;;i''/7f 'l/cin  ,i,'ov 
Comments  >>ent  via  fa.x  or  the  Internet 
must  contain  -Dockc^t  No.  2002-NM-28- 
AD"  in  the  subject  line  and  need  not  be 
submitted  in  triplicate.  Comments  sent 
\  la  the  internet  as  attac  hed  electronic 
tiles  must  be  formatted  in  Microsoft 
Wnfd  97  for  Windows  or  .ASCII  te.xt. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Boeing  ("ommercial  Airplane  Group. 
P  O  Box  3707.  Seattle.  Washington 
9H124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
A\eiuie.  S\V  .  Kenton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tfihniiitl  Inlnnntition   Ru  k  Kawaguchi. 
Aerospao"  Kngineer.  Airframe  Branc  h. 
ANM-120S,  FAA.  Seattle  Aircraft 
Certifii  ation  Office,  IfiOl  Lind  Avenue. 
SW  .  Kenton.  Washington  9805j-4056: 
telephone  (425)  227-1153;  fax  (425) 
227-1181. 

OthtT  Intormation   Saiidi  Carli, 
Airworthiness  Directive  Technie:al 
Editor/Writer:  telephtme  (425)  687- 
4243,  fax  (425)  687-4248.  Questicms  or 
roniments  mav  also  hie  sent  via  the 
Internet  using  the  following  address: 
sandi.carli&fac  gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic:  files  must  f)e 
formatted  in  Microsoft  Word  97  for 
Windows  or  .XSf'll  text. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  bv  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications  shall 
identifv  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  c:ommunications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  mav  be  c:hanged  in  light 
of  the  comments  received. 

Submit  comments  using  the  follow  ing 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justific.ation  (c=.q  .  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  cm 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public:  contact 
conc:erned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dockt;t, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respon,se  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-28-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-28-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  Mav  24,  1989,  the  FAA  issued  AD 
H9_12-07,  amcmdment  39-6232  (54  FR 
24161,  June  6,  1989),  applicable  to  all 
Boeing  Model  747  series  airplanes,  to 
rc;quire  periodic  inspections  and 
cleaning  of  the  cavity  aft  of  the  wing 
center  section.  The  requirements  of  that 
AD  are  intended  to  prevent  ice 
accumulation  in  the  aileron  control 
svstem  which  could  result  in  reduced 
lateral  control  capability. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  89-12-07, 
we  have  received  several  reports 
indicating  ice  accumulation  on  the 
lateral  flight  control  cables  in  the  wheel 
well  of  the  main  landing  gear  (MLG)  on 
certain  Model  747  series  airplanes 
during  flight.  The  ice  buildup  was 
attributed  to  debris  blocking  the 
drainage  system  for  the  canted  pressure 
deck  area,  which  caused  water 
accumulation  in  the  canted  pressure 
deck.  The  accumulation  of  water  also 
caused  excessive  corrosion  of  the  upper 
skin  of  the  wing  center  section  and  the 
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rear  spar.  Cabin  pressufization  caused 
the  water  to  enter  the  wheel  well  of  the 
MLG  and  solidify  during  flight.  Such  ice 
accumulation  could  restrict  or  jam 
control  cable  movement,  resulting  in 
loss  of  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
51A2057,  dated  February  21,  2002, 
which  describes  procedures  for 
repetitive  tests  and  inspections  for 
discrepancies  of  the  drainage  system  for 
the  canted  pressure  deck  located  in  the 
wheel  wells  of  the  MLG  in  the  left  and 
right  wings;  and  corrective  actions,  if 
necessary;  as  follows: 

•  Work  Package  1  describes 
procedures  for  repetitive  testing  of  the 
drainage  system  of  the  canted  pressure 
deck  for  proper  drainage.  The  test 
includes  a  visual  inspection  of  the 
external  drains,  reducer,  and  drain  lines 
for  discrepancies.  The  discrepancies 
include  damage,  holes,  signs  of  firozen 
water,  and  signs  of  blockage  (3  to  5 
pounds  per  square  inch  (PSI) 
compressed  air  is  sent  through  the  drain 
line  to  check  for  blockage).  The 
corrective  actions  include  cleaning  the 
drain  system  to  remove  blockage  if  the 
air  does  not  flow  freely,  and  replacing 
any  damaged  chain  line  with  a  new 
drain  line.  The  procedures  also  specifj' 
contacting  the  manufacturer  for  repair 
instructions  for  damaged  drain  lines. 

•  Work  Package  2  cfescribes 
procedures  for  repetitive  cleaning  and 
inspecting  of  the  canted  pressure  deck 
drainage  system  as  shown  in  the  Boeing 
747  Airplane  Maintenance  Manual. 

•  Work  Package  3  describes 
procedures  for  repetitive  inspections  of 
the  canted  pressure  deck  for 
discrepancies  (loose  or  missing 
fasteners;  loose,  missing,  or  ca-acked 
sealant;  and  leak  paths].  The  corrective 
actions  include  replacing  any  loose  or 
missing  fastener,  or  loose,  missing,  or 
cracked  sealant;  and  repair  of  any  leak 
found.  For  other  discrepancies,  the 
procedures  specify  contacting  the 
manufacturer  for  repair  instructions. 

•  Work  Package  4  describes 
procedures  for  repetitive  cabin 
pressurization  tests  to  check  for  leaks  in 
the  canted  pressure  deck,  and  repair  of 
any  leak  found. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  89-12-07  to  continue  to 
require  periodic  inspections  and 
cleaning  of  the  drainage  system  cavity  of 
the  canted  pressure  deck,  aft  of  the  wing 
center  section.  This  new  action  would 
add  repetitive  tests  and  inspections  for 
discrepancies  of  the  drainage  system  of 
the  canted  pressure  deck  located  in  the 
wheel  wells  of  the  MLG  of  the  left  and 
right  wings;  and  corrective  actions,  if 
necessary.  The  new  actions  would 
terminate  the  requirements  of  the 
existing  AD.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously,  except  as 
discussed  below, 

Diffierence  Between  Service  Information 
and  Proposed  Rule 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repairs,  this  proposed  AD  would  require 
such  repairs  to  be  accomplished  per  a 
method  approved  by  us,  or  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  Manager,  Seattle  Aircraft 
Certification  Office,  to  make  such 
findings. 

Cost  Impact 

There  are  approximately  1,127 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
255  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
actions  that  are  currently  required  by 
AD  89-12-07,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  is  estimated  to  be  S60 
per  airplane,  per  inspection  cycle. 

It  would  taxe  approximately  12  work 
hours  per  airplane  to  accomplish  the 
test/inspection/cleaning  of  the  drainage 
system  specified  in  Work  Packages  1 
and  2  of  Boeing  Alert  Serx'ice  Bulletin 
747-51A2057.  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  test/ 
inspection/cleaning  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$183,600,  or  $720  per  airplane,  per 
cycle. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
inspection  specified  in  Work  Package  3 
of  the  service  bulletin,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 


operators  is  estimated  to  be  $61,200,  or 
$240  per  airplane,  per  inspection  cycle. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
cabin  pressurization  test  specified  in 
Work  Package  4  of  the  servic;e  bulletin, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  test  proposed  by  this  AD 
on  U.S.  operators  is  estimateci  to  be 
$61,200,  or  $240  per  airplane,  per  test 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implicatirms 
under  Executive  Order  13132, 

For  the  reasons  discussed  above,  I 
certifv'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulattjry  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule'  under  the  DOT 
Regulatorv  Policies  and  Proc;edures  (44 
FR  11034!  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulator)'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
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39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continuf's  to  read  as  follows: 

Authority:  4'»  U.S.C.  106(g).  40!  1  1.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6232  (.S4  FR 
24161.  fune  6.  1989).  and  bv  adding  a 
new  airworthiness  directive  (AD),  tu 
read  as  follows: 

Boeing:  Docket  2002-NM-28-AD.  Supersedes 
AD  89-12-07.  Amendment  .39-6232, 

Applicobility:  .Mi  Model  747  series 
airplanes.  r:ertifit:ated  in  any  category. 

Note  1:  Thi'i  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  (ompliance  in 
accordance  with  paragraph  (f)(1)  of  this  .AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliancp:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  accumulation  on  the  lateral 
flight  control  cables  due  to  water  entering  the 
wheel  well  of  the  main  landing  gear  and 
freezing,  which  could  restrict  or  jam  i  ontrol 
cable  movement,  resulting  in  loss  of 
controllability  qf  the  airplane:  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  89-12- 
07 

Repetitive  Inspections/Cleaning 

(a)  Within  15  months  after  |uly  10.  1989 
(the  effective  d-ate  of  AD  8^^-12-07. 
amendment  .19-6232).  unless  accomplished  3 
months  before  July  10.  1989.  and  thereafter 

at  intervals  not  to  exi  eed  18  months,  (iain 
access  to  the  cavity  aft  of  the  wing  center 
sec:tion  and  remove  all  debris  and  foreign 
material,  c  lean  the  cavity,  and  verify  all 
drains  ,^rt•  open  and  (lean 

New  Requirements  of  This  \D 

Repetitive  Tests  of  the  Drainage  System/ 
Corrective  Action 

(b)  Within  18  months  after  the  effective 
date  of  this  .AD.  do  the  actions  required  bv 
paragraphs  (b)(1).  |b)(2).  and  (b)(3)  of  this  AD. 
as  applic,able.  per  the  Work  Instructions  of 
Bof'ing  .Merl  Servit  c  Bulletin  747-.t1.'\2057. 
dated  Kebruarv  2  1.  2002. 

(1)  Do  a  test  (including  a  general  visual 
inspection  of  the  external  drains,  reducer, 
and  drain  lines,  and  sending  3  to  ,5  pounds 
per  square  inch  (PSI)  compressed  air  throtish 


the  drain  line)  of  the  drainage  system  of  the 
canted  pressure  dec  k  for  iiisc:repanc:ies 
(inc  hiding  damage,  holes,  signs  of  frozen 
water,  and  signs  of  l)loc;kage).  per  Work 
Pac:kage  1  of  the  service  bulletin.  Repeat  the' 
lest  at  least  everv  18  months. 

(2)  Clean  the  drainage  system  for  the 
(anted  pressure  dt^ck  and  do  a  general  visual 
inspec  lion  of  the  svstem  for  disc  rt^pani:ies 
per  Work  Pac  kage  2  of  the  Work  Instructions 
of  the  ser\  11  -•  Imllelin.  Repeat  the  (  leaning 
and  inspection  at  least  everv  18  months. 
Ac:coniplishinenl  nt  this  paragraph 
ternlinat^^s  the  re(|ijirrineiits  in  jiaragraph  (a) 
of  this  AD 

(3)  E\i  epi  as  recjiiired  bv  paragraph  (e)  of 
Ihis  AD   If  am  disc  repancv  is  found  during 
anv  inspec  Imii  u\  test  recpiired  b\  p.iragraphs 
(b)(1)  and  (li|(2)  .it  this  AD,  tietore  further 
flight,  repair  per  the  Work  Instructions  of  the 
service  bullt:tiii. 

Repetitive  Inspections  of  the  Canted  Pressure 
Deck/Corrective  Action 

(c:)  Within  :ifi  nuintbs  after  the  effective 
date  ol  this  AD  Do  a  general  visual 
inspec:tion  nf  the  c  anti-d  pressure  dec  k  for 
discrepanc  ies  (iiu  ludiiig  loose  or  missing 
fasteners;  loose,  missing,  or  crac  ked  sc^dant, 
and  leak  paths),  per  Work  Pac  kage  3  of  the 
Wnrk  Instructions  of  Boeing  .Mert  .Service 
Bulletin  747-.'il  A2nn7   dated  February  21, 
2002   If  anv  disi  r.'p.im  \  is  Iduriii.  before 
further  flight,  repair  (im  ludmg  rt^plai  ing  anv 
loose  or  missing  fastener  or  loose,  missing,  nr 
crac:ked  sc?alant,  .md  rep.iir  of  an\  leak  toiimil 
per  the  servu f  bulletin:  exc  I'pt  as  requireil  b\ 
paragraph  (e)  of  this  AD.  Repeat  the 
inspection  at  least  every  36  months. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visii.il  ins[)e(:tinn  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembh  to  detei  t 
obvious  damage,  failure,  or  irregulanlv.  Ihis 
level  of  inspec:tioii  is  made  from  within 
touching  distani  e  unless  otherwise  specified. 
A  mirror  mav  be  necessarv  to  enlianc  e  \  isual 
access  to  all  ex(ioseci  surfac  es  in  the 
inspection  area    Ibis  level  of  inspection  is 
made  under  iiormalK  a\ailabli'  lighting 
conditicms  sue  h  as  davlight.  hangar  lighting, 
flashlight,  or  droplighl  and  may  recpiire 
removal  or  opening  of  access  panels  or  doors 
.Slaiids.  ladders,  or  platforms  mav  be  required 
to  gain  proximitv  lo  the  area  being  c  hec  ked 

Repetitive  Cabin  Pressunzalion  Tests/ 
Corrective  Action 

(d)  Within  72  months  after  the  effec  live 
date  of  this  .AD:  Do  a  cabin  pressurizalioii  test 
to  chec :k  for  leaks  in  the  (anted  pressure  (fee  k 
p(!r  Work  Pa(  kage  4  of  the  Work  Instru(  lions 
of  Boeing  .Mert  Servi(e  Bulletin  747- 
filA20,T7.  dated  Febriiarv  21.  2002.  Itaiu 
leak  is  hiund.  before  further  flight,  repair  pt;r 
the  service  bulletin:  exc:ept  as  recjuired  b\ 
paragraph  (e)  of  this  AD.  Repeat  the  cabin 
pressurization  test  at  least  everv  72  months. 

Corrective  Action  per  Seattle  Am  rnit 
Certification  Office  lACOl 

(e)  If  anv  discrepanc :v  is  found  during  an\ 
insjjtM  lion  or  test  recpiiri'd  bv  this  .\D  and  the 
servict!  bullelin  spiM  ifies  to  (;onla(  I  Boeing 
for  appriipriHlc  ,ii  tinn.  Before  further  flight, 
repair  \nn  ,i  inetliiid  <ipproved  bv  the 


Manager.  Seattle  AGO.  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designateci  Engineering  Representative  who 
has  been  authorized  by  the  Manager.  Seattle 
,ACO.  to  make  such  findings.  For  a  repair 
method  to  be  approved,  the  approval  must 
spec  ifically  referenc:e  this  -AD. 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  complianc;e  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACQ.  Operators  shall  submit  their  requests 
through  an  appropriate  F.AA  Princ  ipa! 
.Maintenance  lnspec:tor.  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

(2)  .Alternative  methods  of  compliance, 
approved  previously  in  acc:ordanc;e  with  AD 
89-12-07.  amendment  39-«i232.  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (b)(2)  of  this  ,AD. 

Note  3:  Information  c  (mcerning  the 
existenc  e  of  appr(jved  alternative  methods  of 
compliance  with  this  .AD.  if  aii\.  mav  lie 
obtained  from  the  Seattle  .AGO. 

Special  Flight  Permits 

(gl  Spe(  ial  flight  permits  may  be  issued  in 
,11  I  ordanc  e  with  sec  tions  21.197  and  21.199 
111  the  Federal  .Aviation  Regulations  (14(;FR 
21.197  and  21.199)  to  opcrrate  the  airplane  to 
a  !()(  ation  where  the  recpiiremenis  of  this  AD 
I  ,111  be  rt(,(  oinplish(!(i. 

Issued  in  Renlon.  Washington,  on  Oc:tober 
H,  2002, 
.Mi  Bahrami. 

Actini^  Manafier.  Transport  Airplane 
Directorate.  Aircraft  Certification  .Sen  ice. 
[FK  Doc .  ()2-2fi20:i  Filed  10-l.^-02:  8:4:.  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-25] 

Proposed  Amendment  of  Class  E5 
Airspace;  Tampa,  FL 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  Class  E5  airspace  at  Tampa,  FL. 
A  Localizer  Runway  23  Standard 
Instrument  Approach  Procedure  (SIAP) 
has  been  developed  for  Vandenberg 
Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  northeast  of  Vandenberg  Airport 
is  needed  to  contain  the  SIAP. 
DATES:  Comments  must  be  received  on 
or  before  November  15,  2002. 


Federal  Register/Vol.  67,  No.  200 /Wednesday,  October  16,  2002 / Proposed  Rules 


63859 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
02-ASO-25,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 
Colimibia  Avenue,  College  Park,  George 
30337,  telephone  (404)  305-5586. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Conmients  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conmients  to  Airspace  Docket  No.  02- 
ASO-25."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550,  1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  conmients. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Adanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E5  airspace  at  Tampa,  FL. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9K  dated  August  30, 
2002,  and  effective  September  16,  2002. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessarv'  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air) 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  L.S.C  lOb(g);  4010,3.  40]].?. 
40120;  E.O'  10854.  24  FR  9.if).=5.  3  CFR.  1950- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002.  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  I  'pward  From  700  feet  or  More 
Above  the  Surface  of  the  Earth. 


ASO  FL  E5    Tampa,  FL  (Revised) 

Tampa  International  .Airport.  FL 

(Lat.  27-58'32"N,  long.  82  31'59"\V) 
St.  Petersburg-Clearwater  International 
.Mrport 

(Lat.  27\54'39"N.  long.  82  41'14"VV1 
MacDill  AFB 

(Lat.  27=50'57'TS'.  long.  82  3Tl7"\V| 
Peter  O  Knight  Airport 

(Lat.  27^S4'56'7<.  long.  82  2fi'57"\V) 
Albert-VVhilted  Airport 

(Lat.  27=45'54"N.  long.  82^37'38"VV) 
Vandenberg  Airport 

(Lat.  28=00'33"N.  long.  82'"20'59'^V) 
Clearwater  .Air  Park 

(Lat.  27  58'35"N,  long.  82  45'31"\V) 
Vandenberg  Localizer 

(Lat.  28"00'40"N.  long.  82  20'55"\V) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Tampa  International  .Mrport.  St. 
Petersburg-Clearwater  International  Airport, 
MacDill  .AFB,  and  Peter  O  Knight  .Airport, 
and  within  a  within  a  B. 3-mile  radiu'.  of 
Albert-Whitted  .Airport,  and  Clearwater  .Air 
Park,  and  within  a  6. 7-mile  radius  ol 
Vandenberg  .Airport  and  within  J  miles  south 
and  8  miles  north  of  the  Vandenberg 
Localizer  northeast  course  extending  from 
the  6.7-mile  radius  to  16  miles  northeast  ol 
the  airport:  excluding  that  airspac  e  within 
the  Zephvrhills.  F"L.  and  Lakeland,  FL.  Class 
E  airspace  areas. 


Issued  in  College  Park.  Georgia,  on  October 
4.  2002. 
Walter  R.  Cochran, 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

|FR  Doc.  02-26277  Fi'     I  10-15-02:  8:45  ami 
BILUNG  CODE  4010-13-M 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

15  CFR  Part  806 

(Docket  No.  020913214-2214-011 
RIN  0691— A A45 

Direct  Investment  Surveys:  BE-605, 
Transactions  of  U.S.  Affiliate,  Except  a 
U.S.  Banking  Affiliate,  With  Foreign 
Parent,  and  BE-605  Bank, 
Transactions  of  U.S.  Banking  Affiliate 
With  Foreign  Parent 

agency:  Bureau  of  Economic  Analysis. 

Commerce. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  sets  forth  a 
proposed  rule  to  amend  the  reporting 
requirements  for  the  quarterly  survey  of 
foreign  direct  investment  in  the  I'nited 
States,  which  is  comprised  of  two 
forms — the  BE-605,  Transactions  of  U.S 
Affiliate.  Except  a  IS.  Banking 
Affiliate,  With  Foreign  Parent,  and  BE- 
605  Bank,  Transactions  of  U.S.  Banking 
Affiliate  with  Foreign  Parent. 

The  Department  of  Commerce,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  comment  t)n 
proposed  and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995.  The 
BE-605  and  BE-605  Bank  are 
mandators  surveys  and  are  conducted 
quarteriv  bv  the  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce,  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act.  BEA  will  send  survey  forms 
to  potential  respondents  each  quarter; 
responses  will  be  due  within  30  davs 
after  the  close  of  each  fiscal  quarter, 
except  for  the  final  quarter  of  the  fiscal 
year,  when  reports  will  be  due  within 
45  davs.  These  surveys  are  cut-off 
sample  surveys  that  cover  all  U.S. 
affiliates  above  a  size-exemption  level 
and  seek  to  obtain  data  on  transactions 
and  positions  between  US.  affiliates 
and  their  affiliated  foreign  groups. 

BEA  proposes  the  following  changes. 
Direct  bank  holding  companies  (BHC's) 
to  file  a  fully  consolidated  report, 
including  all  banking  and  nonbanking 
operations,  on  the  BE-605  Bank  form. 
Previously,  the  banking  and  non- 
banking  operations  of  a  BHC  filed 
separate  reports:  the  nonbank  operations 
of  the  BHC  filed  on  the  BE-605  form, 
and  the  BHC  itself  and  its  banking 
operations  filed  on  the  BE-605  Bank 
form.  To  reduce  respondent  burden  for 
BHC's.  BEA  proposes  that  the  BHC  file 


a  single,  fullv  consolidated,  report  to 
include  both  its  banking  and 
nonbanking  operations  on  the  BE-605 
Bank  form.  However,  separate  reports 
still  will  be  filed  in  those  special 
instances  where  a  U.S.  affiliate's 
primarv  line  of  business  is  not  in 
banking  (or  related  financial  activities), 
such  as  a  manufacturer  or  retailer,  but 
the  affiliate  also  has  a  direct  or  indirect 
ownership  in  a  BHC  (or  other  banking 
activities  such  as  U.S.  wholesale  or 
limited  purpose  banks).  In  these 
instances,  the  BHC.  including  all  of  its 
subsidiaries  or  units,  will  file  on  the 
BE-605  Bank  form  and  the  nonbanking 
operations  not  owned  by  the  BHC  will 
file  on  the  BE-605  form.  Add  questions 
to  the  BE-605  Bank  form  to  collect  data 
on  loans  from  or  to  the  foreign  parent 
group  bv  certain  nonbanking 
subsidiaries  (e.g.,  insurance  companies) 
included  in  the  consolidated  report  to 
maintain  consistency  of  the  U.S. 
international  transactions  accounts  with 
international  statistical  standards  and 
avoid  gaps  in  coverage.  Add  questions 
to  the  BE-605  Bank  form  to  collect 
detail  on  intercompany  premiums 
earned  and  claims  payable  for  insurance 
companies  included  in  the  consolidated 
report. 

BEA  believes  that  the  proposed 
changes  should  result  in  no  change  in 
the  overall  respondent  burden.  Any 
increase  in  burden  due  to  the  addition 
of  questions  on  the  BE-605  Bank  form 
w  ill  be  offset  by  a  reduction  in  burden 
for  BHC's,  because  reporting  for  these 
entities  will  be  more  consistent  with  the 
filing  of  regulatory'  reports  and  annual 
reports  to  stockholders. 
DATES:  c:omments  on  these  proposed 
rules  will  re<:eive  consideration  if 
submitted  in  writing  on  or  before 
December  16.  2002. 

ADDRESSES:  Direct  all  written  comments 
to  the  Office  of  the  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Because  of  slow  mail,  and  to  assure  that 
comments  are  received  in  a  timely 
manner,  please  consider  using  one  of 
the  following  delivery  methods:  (1)  Fax 
to  (202)  606-5318.  (2)  deliver  by  courier 
to  U.S.  Department  of  Commerce. 
Bureau  of  Economic  Analysis,  BE- 
49(A),  Shipping  and  Receiving,  Section 
MlOO.  1441  L  Street  NW.,  Washington, 
DC.  20005,  or  (3)  e-mail  to 
David. Bellmbea  gov.  Comments 
received  will  be  available  for  public 
inspection  in  Room  7005,  1441  L  Street 
NW  ,  between  8:30  a.m.  and  4:30  p.m., 
eastern  time  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
David  Belli,  Chief,  International 


Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  (202) 606-9800. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  amends  15  CFR  806.15  to 
set  forth  reporting  requirements  for  the 
BE-605.  Transactions  of  U.S.  Affiliate, 
Except  a  U.S.  Banking  Affiliate,  With 
Foreign  Parent,  and  BE-605  Bank, 
Transactions  of  U.S.  Banking  Affiliate 
with  Foreign  Parent.  The  Bureau  of 
Economic  Analysis  (BEA),  U.S. 
Department  of  Commerce,  will  conduct 
the  survey  under  the  International 
Investment  and  Trade  in  Services 
Survey  Act  (22  U.S.C.  3101-3108) 
hereiriafter,  "the  Act."  Section  4(a)  of 
the  Act  requires  that  with  respect  to 
foreign  direct  investment  in  the  United 
States,  the  President  shall,  to  the  extent 
he  deems  necessary  and  feasible — 

(;on(iuc  t  a  regular  data  collection  program 
to  secure  current  information  on 
inlernational  capital  flows  and  other 
information  related  to  international 
investment  and  trade  in  services,  including 
(l)iit  not  limited  to)  such  information  as  may 
be  necessary  for  computing  and  analyzing  the 
United  States  balance  of  payments,  the 
employment  and  taxes  of  United  States 
parents  and  affiliates,  and  the  international 
investment  and  trade  in  services  position  of 
the  United  States. 

In  Section  3  of  Executive  Order 
11961,  the  President  delegated  authority 
granted  under  the  Act  as  concerns  direct 
investment  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 
BEA. 

The  quarterly  survey  is  a  cut-off 
sample  sur\'ey  that  covers  all  U.S. 
affiliates  above  a  size-exemption  level 
and  obtains  data  on  transactions  and 
positions  between  U.S.  affiliates  and 
their  affiliated  foreign  groups.  (The 
affiliated  foreign  group  is  (i)  the  foreign 
parent,  (ii)  any  foreign  person, 
proceeding  up  the  foreign  parent's 
ownership  chain,  which  owns  more 
than  50  percent  of  the  person  below  it 
up  to  and  including  that  person  which 
is  not  more  than  50  percent  owned  by 
another  foreign  person,  and  (iii)  any 
foreign  person,  proceeding  down  the 
ownership  chain(s)  of  each  of  these 
members,  which  is  owned  more  than  50 
percent  by  the  person  above  it.)  The 
sample  data  are  used  to  derive  universe 
estimates  in  nonbenchmark  years  by 
extrapolating  forward  similar  data 
reported  in  the  BE-12,  Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States,  which  is  taken  every 
five  years.  The  data  are  used  in  the 
preparation  of  the  U.S.  international 
transactions  accounts,  the  input-output 
accounts,  and  the  national  income  and 
product  accounts.  The  data  are  needed 
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to  measure  the  size  and  economic 
significance  of  foreign  direct  investment 
in  the  United  States,  measure  changes  in 
such  investment,  and  assess  its  impact 
on  the  U.S.  economy.  The  data  are 
disaggregated  by  industry  of  U.S. 
affiliate,  by  country  of  foreign  parent, 
and,  for  selected  items,  by  country  of 
each  member  of  the  affiliated  foreign 
group. 

BEA  proposes  the  following  changes; 
(1)  Direct  bank  holding  companies 
(BHC's)  to  file  a  fully  consolidated 
report,  including  all  banking  and 
nonbanking  operations,  on  the  BE-605 
Bank  form.  Previously,  the  banking  and 
non-banking  operations  of  a  BHC  were 
required  to  file  separate  reports:  the 
nonbank  operations  of  the  BHC  filed  on 
the  BE-605  form,  and  the  BHC  itself  and 
its  banking  operations  filed  on  the  BE- 
605  Bank  form.  To  reduce  respondent 
burden  for  BHC's,  BEA  proposes  that 
the  BHC  file  a  single,  fully  consolidated, 
report  to  include  both  its  banking  and 
nonbanking  operations  on  the  BE-605 
Bank  form.  However,  separate  reports 
still  will  be  filed  in  those  special 
instances  where  a  U,S.  affiliate's 
primary  line  of  business  is  not  in 
banking  (or  related  financial  activities), 
such  as  a  manufacturer  or  retailer,  but 
the  affiliate  also  has  a  direct  or  indirect 
ownership  in  a  BHC  (or  other  banking 
activities  such  as  U,S,  wholesale  or 
limited  purpose  banks).  In  these 
instances,  the  BHC.  including  all  of  its 
subsidiaries  or  units,  will  file  on  the 
BE-605  Bank  form  and  the  nonbanking 
operations  not  owned  by  the  BHC  will 
file  on  the  BE-605  form.  (2)  Add 
questions  to  the  BE-605  Bank  form  to 
collect  data  on  loans  from  or  to  the 
foreign  parent  group  by  certain 
nonbanking  subsidifuries  {e.g.,  insurance 
companies)  included  in  the 
consolidated  report  to  maintain 
consistency  of  the  U.S.  international 
transactions  accounts  with  international 
statistical  standards  and  avoid  gaps  in 
coverage.  (3)  Add  questions  to  the  BE- 
605  Bank  form  to  collect  detail  on 
intercompany  premiums  earned  and 
claims  payable  for  insurance  companies 
included  in  the  consolidated  report. 

Executive  Order  13132 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications, 
as  that  term  is  defined  in  E.O.  13132. 

Executive  Order  12866 

These  proposed  rules  have  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a  new 
Qollection-of-information  requirement 


subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act(PRA).  The  new  requirement  has 
been  submitted  to  OMB  for  approval  as 
a  revision  to  a  collection  currently 
approved  under  OMB  control  number 
0608-0009. 

Notwithstanding  any  other  provisions 
of  the  law.  no  person  is  required  to 
respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  coUection-of-information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 
displays  a  currently  valid  Office  of 
Management  and  Budget  control 
number. 

An  estimated  3,950  U.S.  affiliates  are 
expected  to  file  responses  quarterly,  or 
15,800  responses  annually.  The  averagt' 
burden  for  completing  the  BE-605  and 
BE-605  Bank  remains  unchanged  at 
1.25  hours  per  response,  per  quarter 
(five  hours  per  year);  the  total  annual 
respondent  burden,  from  the  current 
OMB  inventory,  also  remains 
unchanged  at  19,750  hours  (15,800 
responses  times  1.25  hours  average 
burden).  This  estimate  covers  the 
amount  of  time  for  respondents  to 
review  the  instructions,  search  existing 
data  sources,  gather  and  maintain  the 
data  needed,  and  completer  and  review 
the  collection  of  information.  The 
burden  estimates  used  in  this 
submission  are  based  upon  experience 
with  the  same  quarterly  survey  forms  for 
several  years  and  upon  the  burden 
estimates  developed  at  the  time  of  the 
benchmark  survey. 

Comments  are  requested  concerning; " 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  the  accuracy  of  the  burden  estimate: 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  addressed  to: 
Director.  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce. 
Washington.  DC  20230:  and  to  the 
Office  of  Management  and  Budget, 
O.I.R.A.,  Paperwork  Reduction  Project 
0608-0009,  Washington,  DC  20503 
(Attention  PRA  Desk  Officer  for  BEA). 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  under 


the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)").  that 
this  proposed  rulemaking,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Few.  if  any.  small  U.S. 
businesses  are  subject  to  the  reporting 
requirements  of  this  survey.  Most  small 
businesses  are  not  foreign  owned;  those 
that  are  and  have  total  assets,  sales  or 
gross  operating  revenues,  and  net 
income  each  equal  to  or  less  than  S30 
million  are  not  required  to  report  on  the 
BE-605  or  BE-605  Bank  form. 

List  of  Subjects  in  15  CFR  Part  806 

International  transacticjiis.  (h onmnif 
statistics,  foreign  investment  in  the 
United  States,  penalties,  reporting  and 
recordkeeping  requirements. 

Rosemary  Marcuss. 

.-^1  ///It;  Dim  lur.  liuivau  nt  Ei  unuiiiir 
.\nalysis. 

For  the  reasons  set  forth  in  the 
preamble.  BEA  proposes  to  amend  15 
CFR  part  HOB  as  follows: 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  cilati(m  lor  15  (T'R 
Part  806  continues  to  read  as  follows: 

Authority:  :^  U.S.C.  .101;  22  U.S.C.  ,T1U1- 
UIW;  anil  li.O.  1  lOr.l  (:i  CFR.  1<)77  Clomp., 
p.  H(i).  HsamiMuied  b\  K.O.  120i:n.l  Ci'R. 
1'I77  Comp..  p.  147).  ICI  12:UH  (;!  CFR.  1')H1 
Cumi.  .  p   17:j),  and  K  (),  U'.tIH  [:i  CKR.  IOH.t 
Uoinp..  p.  :hh| 

2.  Section  806.15  {h)(l]  and  (2)  are 
revised  to  read  as  follows: 

§806.15    Foreign  direct  investment  in  the 
United  States. 


(h)  *   *   * 

(1)  BE-605— Transactions  of  U.S. 
Affiliate,  Except  a  U.S.  Banking 
Affiliate,  With  Foreign  Parent:  One 
report  is  required  for  each  I  .S.  affiliate 
exceeding  an  exemption  level  of 
.$30,000,000,  that  does  not  qualify  for 
reporting  on  form  BE-605  Bank. 

(2)  BE-605  Bank— Transactions  of 
U.S.  Banking  Affiliate  with  Foreign 
Parent:  One  report  is  required  lor  each 
U.S.  banking  affiliate  or  U.S.  bank 
holding  company  affiliate,  including  all 
of  the  subsidiaries  and  units  of  the  bank 
holding  company,  exceeding  an 
exemption  level  of  530,000,000. 
***** 

|1K  IJof    ()2-2(i22(l  I'ili'd  in-1.'i-(l2:  H:4.t  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  55 

[Notice  No.  956;  Ref:  Notice  No.  906] 

RIN  1512-AC25 

Identification  Markings  Placed  on 
Imported  Explosive  Materials  and 
Miscellaneous  Amendments  (2000R- 
238P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 

Tobacco  and  Firearms  (ATF)  is 
proposing  to  amend  its  regulations  to 
require  licensed  importers  to  identify-  by 
marking  all  imported  explosive 
materials.  ATF  believes  that  the 
proposed  marking  requirements  will 
help  ensure  that  imported  explosive 
materials  can  be  effectively  traced  for 
criminal  enforcement  purposes.  We  are 
also  proposing  to  incorporate  into  the 
regulations  the  provisions  of  ATF 
Ruling  75-3.5.  relating  to  methods  of 
marking  containers  of  explosive 
materials.  In  addition,  we  are  proposing 
to  amend  the  regulations  to  remove  the 
requirement  that  a  licensee  or  permittee 
file  for  an  amended  license  or  permit  in 
order  to  change  the  class  of  c^xplosive 
materials  described  in  their  license  or 
permit  from  a  lower  to  a  higher 
classification. 

DATES:  ATF  must  receive  all  comments 
on  or  before  [anuary  14.  2003. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Regulations  Division;  Bureau  of 
.Mcohol.  Tobacco  and  Firearms;  P  O. 
Box  50221;  Washington,  DC  20091- 
0221;  Attn-  Sotice  So.  956.  Written 
comments  must  be  signed  and  may  be 
of  any  length. 

E-mail  comments  may  be  of  any 
length  and  should  be  submitted  to: 
nprmeiatfhq.atf.trfas.gov.  E-mail 
comments  must  contain  your  name, 
mailing  address,  and  e-mail  address. 
Thev  must  also  reference  this  notice 
number  and  be  legible  when  printed  on 
paper  that  is  8'  .  "  *  11'   in  size.  We  will 
treat  e-mail  as  originals  and  we  will  not 
acknowledge  receipt  of  e-mail.  See  the 
"Public  Participation  "  section  at  the  end 
of  this  notice  for  requirements  for 
submitting  written  comments  by 
facsimile. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Ficaretta.  Regulations  Division. 
Bureau  of  Alcohol.  Tobacco  and 


Firearms,  650  Massachusetts  Avenue, 

NW.,  Washington,  DC  20226  (202-927- 

8210). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  is  responsible  for 
implementing  Title  XI,  Regulation  of 
Explosives  (18  United  States  Code 
(use.)  chapter  40),  of  the  Organized 
Crime  Control  Act  of  1970.  One  of  the 
stated  purposes  of  the  Act  is  to  reduce 
the  hazards  to  persons  and  property 
arising  from  the  misuse  of  explosive 
materials.  Under  section  847  of  title  18, 
use.  the  Secretary  of  the  Treasury 
'mav  pre.scribe  such  rules  and 
regulations  as  he  deems  reasonably 
necessary-  to  carry  out  the  provisions  of 
this  chapter."  Regulations  that 
implement  the  provisions  of  chapter  40 
are  contained  in  title  27.  Code  of 
Federal  Regulations  (CFR).  part  55 
("Commerce  in  Explosives"). 

The  term  "explosive  materials,"  as 
defined  in  section  55.11,  means 
explosives,  blasting  agents,  water  gels, 
and  detonators  The  term  includes,  but 
is  not  limited  to.  all  items  in  the  "List 
of  Explosive  Materials "  provided  for  in 
section  55.23.  Section  55.202  provides 
for  three  classes  of  explosive  materials: 
(1)  High  explosives  [e.g..  dynamite,  flash 
powders,  and  bulk  salutes).  (2)  low 
explosives  (e.g..  black  powder,  safety 
fuses,  igniters,  igniter  cords,  fuse 
lighters,  and  display  fireworks  (except 
bulk  salutes)),  and  (3)  blasting  agents 
(e.g..  ammcmium  nitrate-fuel  oil  and 
certain  water  gels). 

Section  55.109  requires  licensed 
manufacturers  of  explosive  materials  to 
legiblv  identify  by  marking  all  explosive 
materials  manufactured  for  sale  or 
distribution.  The  marks  required  by  this 
section  include  the  identity  of  the 
manufacturer  and  the  location,  date,  and 
shift  of  manufacture.  This  section  also 
provides  that  licensed  manufacturers 
must  place  the  required  marks  on  each 
cartridge,  bag.  or  other  immediate 
container  of  explosive  materials  for  sale 
or  distribution,  as  well  as  on  the  outside 
container,  if  any.  used  for  their 
packaging 

Exceptions  to  the  marking 
requirements  are  provided  in  section 
55.109(b).  Licensed  manufacturers  of 
blasting  caps  are  only  required  to  place 
the  required  identification  marks  on  the 
containers  used  for  the  packaging  of 
blasting  caps  In  addition,  the  Director 
mav  authorize  other  means  of 
identifving  explosive  materials  upon 
receipt  of  a  letter  application  from  the 
licensed  manufacturer  showing  that 
other  identification  is  reasonable  and 
will  not  hinder  the  effective 


administration  of  part  55.  Section 
55.109(b)  also  provides  that  the  Director 
may  authorize  the  use  of  other  means  of 
identification  on  fireworks  instead  of 
the  required  markings  specified  above. 
The  current  regulations,  however,  do 
not  require  the  marking  of  imported 
explosive  materials. 

A.  Petition— Institute  of  Makers  of 
Explosives 

The  Institute  of  Makers  of  Explosives 
(IME)  filed  a  petition  with  ATF,  dated 
March  7,  2000,  requesting  an 
amendment  of  the  regulations  to  require 
licensed  importers  to  place  the  same 
identification  marks  on  imported 
explosive  materials  that  are  currently 
required  for  explosive  materials 
manufactured  in  the  United  States.  As 
stated  in  the  petition,  IME  is  the  safety 
association  of  the  commercial 
explosives  industry.  Its  mission  is  to 
promote  safety  and  the  protection  of 
employees,  users,  the  public  and  the 
environment,  and  to  encourage  the 
adoption  of  uniform  rules  and 
regulations  in  the  manufacture, 
transportation,  storage,  handling,  use, 
and  disposal  of  explosive  materials  used 
in  blasting  and  other  operations. 

According  to  the  petitioner, 
commerce  in  explosives  is  a  global 
enterprise  and  it  expects  the  quantity  of 
imported  explosives  to  increase  over 
time.  For  example,  the  petitioner  stated 
that  between  1994  and  1997,  imports  of 
high  explosives  increased  14-fold  to 
account  for  approximately  17  percent  of 
all  high  explosives  used  annually  in  the 
United  States.  IME  further  stated  that 
while  unmarked  high  explosives  may 
have  entered  the  United  States  over  the 
years,  it  was  not  until  1999  that  the 
association  became  aware  of  significant 
quantities  of  unmarked  cast  boosters 
being  imported  into  the  country.  IME 
contended  that,  by  the  end  of  1999, 
about  two  million  unmarked  units  had 
been  distributed  in  the  United  States. 
The  petitioner  further  stated  that  many 
more  thousands  of  tons  of  these  high 
explosives  are  expected  to  be  imported 
into  the  United  States  in  the  near  future. 

Without  a  change  in  the  regulations, 
IME  is  concerned  that  these  explosives 
will  enter  into  the  commerce  of  the  U.S. 
without  marks  of  identification,  posing 
significant  safety  and  security  risks  to 
the  public.  Although  IME  informed  ATF 
that  many  of  its  member  companies 
importing  explosives  into  the  U.S.  mark 
their  imported  explosive  materials  in  an 
effort  to  ensure  the  traceability  and 
accountability  of  the  materials,  it 
believes  that  all  imported  explosive 
materials  should  be  appropriately 
identified.  Therefore,  it  petitioned  ATF 
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to  amend  the  Federal  explosives 
regulations. 

By  letter  dated  August  2,  2000,  IME 
amended  its  petition  to  narrow  its  scope 
to  importers  of  high  explosives  and 
blasting  agents.  IME  stated  that  it  did 
not  understand  that  the  scope  of  its 
initial  petition  would  apply  to  importers 
of  low  explosives.  IME  noted  that  it  has 
s  specific  standard  recommending  that 
high  explosives  and  blasting  agents  be 
marked  with  a  date/plant/shift  code. 

B.  Discussion 

In  an  effort  to  protect  the  public  from 
the  misuse  of  explosive  materials,  ATF 
generally  requires  domestic  explosives 
manufacturers  to  mark  all  explosive 
materials  with  specific  information, 
including  the  ntune  of  manufacturer, 
and  the  location,  date,  and  shift  of 
manufacture.  Generally,  licensees  and 
permittees  must  record  the 
manufacturer's  marks  of  identification 
on  all  explosives  they  receive.  These 
requirements  help  ensure  that  explosive 
materials  can  be  effectively  traced  for 
criminal  enforcement  purposes  through 
the  records  kept  by  licensees  and 
permittees.  This  process  often  provides 
valuable  information  in  explosion  and 
bombing  investigations  and  is  useful  for 
inspection  purposes  in  verifying 
inventory  and  proper  business  practices. 
However,  as  noted,  the  current 
regulations  do  not  require  that  imported 
explosive  materials  be  marked. 

C.  Advance  Notice  of  Proposed 
Rulemaking 

Based  on  IME's  petition,  ATF 
published  in  the  Federal  Register  on 

November  13,  2000,  an  advance  notice 
of  proposed  rulemaking  requesting 
information  and  comments  from 
interested  persons  on  the  desirability 
and  feasibility  of  marking  imported 
explosive  materials  (Notice  No.  906,  65 
FR  67669).  Although  we  solicited 
specific  comments  on  the  following 
questions,  we  also  requested  any 
relevant  information  on  the  subject. 

1.  Should  explosive  materials 
imported  into  the  United  States  contain 
identification  markings? 

2.  Should  all  imported  explosive 
materials  be  marked,  or  should  certain 
classes  of  explosive  materials,  such  as 
low  explosives,  be  exempt?  If  you 
believe  certain  classes  of  explosives 
should  be  exempt  from  marking,  please 
provide  the  reason(s)  why  such  an 
exemption  is  consistent  with  public 
safety. 

3.  What  identification  marks,  if  any, 
are  currently  being  placed  on  imported 
explosive  materials? 

4.  What  information  should  appear  on 
imported  explosive  materials?  ATF 


believes  that  the  name  and  address  of 
the  importer,  the  name  of  the  country  in 
which  the  explosive  materials  were 
manufactured,  and  the  date  that  the 
explosive  materials  were  manufactured 
would  be  sufficient. 

5.  Assuming  that  any  required 
identification  marks  must  be  placed  on 
each  cartridge,  bag,  or  other  immediate 
container  of  explosive  materials  that  are 
imported,  as  well  as  on  any  outside 
container  used  for  their  packaging,  is  it 
feasible  for  a  U.S.  importer  to  place  the 
required  marks  on  foreign  explosive 
materials? 

6.  How  many  importers  would  be 
affected  by  a  requirement  to  place 
identification  markings  on  foreign 
explosive  materials? 

7.  Of  those  importers  that  would  be 
affected  by  such  a  requirement,  how- 
many  would  be  considered  a  "small 
business  concern"  as  provided  in  the 
Small  Business  Act  (15  U.S.C.  631.  et 
seq.)? 

8.  What  would  be  the  cost  burden 
imposed  on  importers  for  purchasing  or 
leasing  equipment  for  marking  foreign 
explosive  materials,  including 
installation  and  operation? 

9.  What  would  the  cost  be  for 
importers  to  contract  with  a  foreign 
manufacturer  to  place  the  required 
marks  on  explosive  materials  on  behalf 
of  the  importer? 

The  comment  period  for  Notice  No. 
906  closed  on  January  12,  2001. 

D.  Notice  No.  906— Analysis  of 
Comments 

In  response  to  Notice  No.  906.  ATF 
received  three  comments.  Two 
commenters  argued  that  licensed 
importers  should  place  the  same  or 
similar  identification  marks  on 
imported  explosive  materials  that  are 
currently  required  for  explosive 
materials  manufactured  in  the  United 
States.  One  of  these  commenters 
expressed  his  opinion  that  "explosive 
items  imported  into  the  United  States 
should  have  identification  markings. 
Where  there  is  no  marking,  there  is  no 
ability  to  trace  the  item."  The  other 
commenter,  the  International 
Association  of  Bomb  Technicians  and 
Investigators,  representing  over  4,500 
members,  stated  the  following: 

identification  markings  placed  on 
explosive  materials  serve  to  protect  the 
public  from  the  misuse  of  such  materials  and 
assist  in  effective  tracking  and  inventory 
control  for  their  lawful  users.  Moreover, 
these  identification  markings  serve  to 
facilitate  bombing  investigations  leading  to 
the  apprehension  of  persons  involved  in  the 
misuse  of  explosive  materials. 

As  imported  explosive  materials  may  be 
subject  to  misuse,  it  makes  sense  to  insure 
that  they  possess  essentially  similar 


identification  markings  to  those  (  urri'iilh 
required  for  domestic  nicinulHc  lured 
explosive  materials 

The  petitioner,  IME,  submitted  the 
third  comment.  IME  reiterated  its 
position  that  imported  high  explosives 
and  blasting  agents  should  contain  the 
same  identification  markings  prescribed 
in  the  regulations  for  domestically 
manufactured  explosives. 

IME  also  included  an  attachment  as 
part  of  its  comment  that  provided 
responses  to  the  questions  posed  by 
ATF  in  the  advance  notice.  In  response 
to  ATF's  inquiry  as  to  w-hether  all 
imported  explosives  should  be  marked 
or  if  there  should  be  an  exception  for 
certain  classes  of  explosives,  e.g..  low 
explosives.  IME  stated  that  it  had  no 
position  on  explosive  materials  other 
than  high  explosives  and  blasting 
agents.  Regarding  what  identification 
marks,  if  any,  are  currently  being  placed 
on  imported  explosives,  IME  stated  that 
nearly  all  explosive  materials  imported 
by  its  member  companies  have  markings 
similar  to  those  prescribed  in  the 
regulations  for  domestically 
manufactured  explosives.  It  then 
provided  examples  of  the  import 
marking  policies  of  IME  member 
companies.  In  one  instance,  an  IME 
member  company  imports  shaped 
charges  that  are  marked  on  the  outer 
package  by  the  manufacturer  with  the 
follow-ing  information: 

1.  Manufacturer's  name,  address,  and 
phone  number: 

2.  Date  of  manufacture; 

3.  Product  name  and  part  number: 

4.  Transportation  classification  approval 
numbers: 

5.  Gross  weight,  net  v\-eight.  and 
explosive  weight; 

6.  Proper  Shipping  Name  and  UN  ID#; 
and 

7.  Importer's  name  and  address  (as 
consignee). 

Inside  the  package,  the  foreign 
manufacturer  places  a  label  (loosely,  not 
attached  to  the  inner  packaging)  that 
states  all  of  the  above  mentioned 
information,  except  for  items  one  and 
seven. 

In  another  example,  an  IME  member 
company  requires  sister  companies  to 
mark  explosives  with  a  date,  plant,  and 
shift  code  before  importation  into  the 
United  States.  The  explosives  are  also 
marked  with  the  trade  name  and  size. 
The  outer  packaging  is  marked  with  the 
country  of  manufacture  and  the 
manufacturer's  name.  This  full-line 
company  requires  imported  explosives 
from  other  manufacturers  to  be  marked 
with  the  trade  name,  lot  number  or  date. 
and  product  identification.  In  a  third 
instance,  an  IME  member  company 
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imports  a  ver\'  small  amount  of 
explosives  that  are  already  marked  in 
accordanrc  with  United  States 
requirements 

As  stated  m  the  advance  notice.  ATF 
believes  that  the  name  and  address  of 
the  importer,  the  name  of  the  countrv  in 
which  the  explosive  materials  were 
manufactured,  and  the  date  that  the 
e.xplosive  materials  were  manufactured 
would  be  sufficient.  In  response  to  our 
question  regarding  what  information 
should  appear  on  imported  explosives, 
IME  stated  that  the  same  information 
required  on  domestic.allv  manufac  tured 
high  explosives  and  blasting  agents 
(identity  of  the  manufacturer,  and 
location,  date,  and  shift  of  manufac  ture) 
should  appear  on  imported  high 
explosives  and  blasting  agents.  The 
commenter  further  stated  that  it  did  not 
see  anv  benefit  in  requiring  the 
importers  name  and  address  and  argued 
that  this  creates  inconsistent  and 
additional  requirements  for  importers. 
IME  also  explained  that  identifving  the 
manufacturer  of  explosives  is  routine 
while  placing  the  importers  name  and 
address  on  the  products  is  not  and 
could  be  prohibitive.  In  addition,  IME 
contends  that  one  of  the  benefits  of  the 
current  required  markings  is 
manufacturer  accountability  in  the  use 
of  explosive  materials. 

IME  believes  that  imported  high 
explosives  and  blasting  agents  should  be 
marked  with  the  shift  of  manufacture  for 
the  following  reasons: 

The  shift  of  manufacture  markings  divide 
lot  sizes  of  a  particular  high  explosive  or 
blasting  agent  into  quantities  that  make  two 
major  benefits  of  marking  possible.  These 
benefits  are  traceability  for  evidentiary  and 
t«i  hnif  al  purposes.  Modern  explosives 
plants  are  capable  of  producuig  millions  of 
pounds  of  explosives  per  day.  Huge  lot  sizes 
of  one  particular  high  explosive  or  bla.sting 
agent  makes  (1)  too  many  people  part  of  the 
custody  chain  and  may  dilute  the 
effectiveness  of  evidence,  and  (2)  makes  it 
impossible  to  trace  a  quality  control  problem 
to  a  specific  manufacturing  process  for 
corrective  action 

Another  commenter  also 
recommended  that  imported  explosives 
be  marked  with  a  date/shift  code. 

IME  believes  that  the  current 
exceptions  to  the  marking  requirements 
provided  in  the  regulations  for 
domestically  manufactured  explosives 
should  apply  to  imported  explosives  as 
well. 

Assuming  that  anv  recjuirf-d 
identification  marks  must  be  placed  on 
each  cartridge,  bag.  or  other  immediate 
cimtainer  of  explosive  materials  that  are 
imported,  as  well  as  on  any  outside 
container  used  for  their  packaging.  ATF 
asked  if  it  is  feasible  for  a  U.S.  importer 
to  place  the  required  marks  on  foreign 


explosive  materials.  In  its  comment, 
IMF  stated  that  it  would  be  cost 
(Hi)hibitive  for  LIS.  importers  to 
actuallv  place  the  required  marks  on 
high  explosives  and  blasting  agents.  IME 
also  stated  that  it  is  not  aware  of  any 
LIS.  importers  that  mark  individual 
units  of  high  explosives  and  blasting 
agents  at  anv  time  other  than  the  point 
of  manufacture.  Furthermore,  the 
commenter  noted  that  it  is  'much  less 
safe  to  mark  at  any  time  other  than  the 
point  of  manufacture  and  *    *    * 
importers  may  not  know  required 
information  such  as  the  shift  of 
manufacture." 

ATF  asked  how  many  importers 
would  be  affec.t(Mf  bv  a  requirement  to 
place  identification  markings  on  foreign 
explosive  materials  and.  of  those 
importers  that  would  be  affected  bv 
such  a  requirement,  how  many  would 
be  considered  a  "small  business 
concern"  as  provided  in  the  Small 
Business  Act   IME  responded  that  an 
IME  member  that  imports  explosives 
and  is  a  small  business  would  not  be 
affected  bv  a  requirement  to  place 
identification  markings  on  foreign 
explosives  because  the  company 
specifies  that  the  product  must  be 
marked  in  accordance  with  ATF 
regulations  prior  to  importation  into  the 
United  States. 

In  response  to  ATF's  inquiry 
regarding  cost  burdens  that  would  be 
imposed  on  importers  for  purchasing  or 
leasing  equipment  for  marking  foreign 
explosives,  IME  stated  that  it  does  not 
expect  any  importers  of  commercial 
high  explosives  or  blasting  agents  to 
purchase  or  lease  equipment  to  mark 
foreign  explosives.  Rather,  the 
commenter  recommended  "that  the 
markings  be  placed  on  the  products  by 
the  foreign  manufacturer  during  the 
manufacturing  process."  In  that  regard. 
ATF  also  asked  in  the  advance  notice 
what  would  be  the  cost  for  importers  to 
contract  with  a  foreign  manufacturer  to 
place  the  required  marks  on  explosive 
materials  on  behalf  of  the  importer.  IME 
responded  that  it  does  not  collect  or 
identify  data  that  relates  to  price 
information  such  as  the  cost  of  bringing 
a  product  to  market.  Following  its  initial 
comment.  IME  submitted  estimated  cost 
information  both  for  equipment  and  for 
marking  imported  explosives.  IME 
explained,  however,  that  marks  of 
identification  ordinarily  are  applied  at 
the  time  of  manufacture.  As  a  result. 
U.S.  importers  likely  would  structure 
ccmtracts  with  foreign  manufacturers  to 
effect  the  marking  at  the  time  of 
manufacture  resulting  in  reduced  costs 
for  U.S.  importers.  As  such,  this  cost 
burden  would  not  significantly  affect  or 


cause  an  undue  burden  to  small 
businesses. 

II.  Proposed  Amendments 

A.  Amendments  to  Section  55.109 

In  an  effort  to  protect  the  public  from 
the  misuse  of  explosive  materials,  to 
more  easily  identify  explosive  materials, 
and  to  successfully  trace  misused 
explosive  materials  or  explosive 
materials  used  in  crimes,  ATF  believes 
that  all  explosive  materials  should 
contain  marks  of  identification.  As 
mentioned  in  the  advance  notice, 
explosive  materials  that  contain 
identification  marks  can  be  tracked 
through  the  records  kept  by  licensees 
and  permittees.  This  process  often 
provides  valuable  information  in 
investigations  involving  bombings  and 
explosions  and  is  useful  for  inspection 
purposes  in  verifying  inventory  and 
proper  business  practices. 

ATF  recognizes  that  the  importation 
of  explosive  materials  and  the  use  of 
imported  explosives  by  explosive  users 
and  industry  members  are  becoming 
increasingly  more  common.  ATF  shares 
IMF's  concern  that  these  explosives  are 
entering  into  the  commerce  of  the  U.S. 
without  marks  of  identification,  posing 
significant  safety  and  security  ri.sks  to 
the  public.  As  such.  ATF  believes  that 
all  explosive  materials  imported  into  the 
United  States,  including  low  explosives. 
should  contain  identification  marks 
similar  to  those  required  for 
domestically  manufactured  explosives. 

.Accordingly,  we  are  proposing  to 
amend  section  55.109  to  provide  that 
licensed  importers  and  permittees  must 
identifv'  by  marking  all  explosive 
materials  they  import  for  sale  or 
distribution,  or  import  for  their  own 
use.  The  required  marks  must  be  legible 
and  in  the  English  language,  using 
Roman  letters  and  Arabic  numerals.  The 
marks  must  identify'  the  importer's  or 
permittee's  name  and  address,  the 
location  (city  and  country)  where  the 
explosive  materials  were  manufactured, 
as  well  as  the  date  and  shift  of 
manufacture.  ATF  believes  that  the 
commenters  presented  valid  arguments 
in  support  of  requiring  the  date  and 
shift  of  manufacture  for  imported 
explosive  materials.  ATF  is  not 
proposing  to  require  the  name  of  the 
foreign  manufacturer  on  imported 
explosives  as  requested  by  IME.  Rather, 
we  believe  that  the  identity  of  the 
importer  is  necessan,'  to  help  ensure  that 
explosive  materials  can  be  effectively 
traced  for  criminal  enforcement 
purposes.  Furthermore,  ATF  does  not 
have  regulatory  oversight  over  foreign 
manufacturers,  particularly  with  respect 
to  their  recordkeeping  practices. 
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As  noted  earlier,  licensees  and 
permittees  must  record  the 
manufacturer's  marks  of  identification 
on  all  explosives  they  receive.  This 
requirement  helps  ensure  that  explosive 
materials  can  be  effectively  traced  for 
criminal  enforcement  purposes.  This 
process  is  also  useful  for  ATF 
inspection  purposes  in  verifying 
inventory  and  proper  conduct  of 
business  practices. 

As  proposed,  the  required  marks  must 
be  placed  on  each  cartridge,  bag,  or 
other  immediate  container  of  explosive 
materials  that  are  imported,  as  well  as 
on  any  outside  container  used  for  their 
packaging.  This  is  consistent  with 
current  requirements  for  domestically 
manufactured  explosives.  The  proposed 
regulations  also  provide  that  the 
required  marks  of  identification  must  be 
placed  on  imported  explosive  materials 
within  24  hours  of  release  from  Customs 

custody, 

In  addition,  imder  the  proposed 
regulations,  the  exceptions  to  the 
marking  requirements  currently 
specified  in  the  regulations  will  apply  to 
imported  explosive  materials  as  well. 

ATF  is  also  proposing  other 
amendments  to  section  55.109.  We  are 
clarifying  that  licensed  manufacturers 
must  place  the  required  marks  of 
identification  on  the  explosive  materials 
at  the  time  of  manufacture.  We  are  also 
proposing  to  incorporate  into  the 
regulations  the  provisions  of  ATF 
Ruling  75-35  (1975-ATF  C.B.  65).  This 
ruling  authorizes  any  method,  or 
combination  of  methods,  for  affixing  the 
required  marks  to  the  immediate 
container  of  explosive  materials,  or 
outside  containers  used  for  the 
packaging  thereof,  provided  the 
identifying  marks  are  legible,  show  all 
the  required  information,  and  are  not 
rendered  unreadable  by  extended 
periods  of  storage.  The  ruling  also 
provides  that  where  it  is  desired  to 
utilize  a  coding  system  and  omit  printed 
markings  on  the  containers,  a  letterhead 
application  displaying  the  coding  to  be 
used  and  the  manner  of  its  application 
must  be  filed  by  the  licensed 
manufacturer  with,  and  approved  by, 
the  Director  prior  to  the  use  of  the 
proposed  coding.  Finally,  the  ruling 
provides  that  where  a  manufacturer 
operates  his/her  plant  for  only  one  shift 
during  the  day,  the  shift  of  manufacture 
need  not  be  shown.  Upon  the  effective 
date  of  a  final  rule  in  this  matter,  ATF 
Ruling  75-35  will  be  declared  obsolete. 

B.  Miscellaneous — Amendment  of 
Sections  55.55  and  55.41 

Section  55.55  provides  that  a  licensee 
or  permittee  who  intends  to  change  the 
class  of  explosive  materials  described  in 


his  or  her  license  from  a  lower  to  a 
higher  classification  (e.g.,  black  powder 
to  dynamite)  must  file  an  application  on 
ATF  Form  5400.13/ATF  Form  5400.16 
(Application  for  License  or  Permit)  with 
the  ATF  National  Licensing  Center.  If 
the  change  in  class  of  explosive 
materials  would  require  a  change  in 
magazines,  the  amended  application 
must  include  a  description  of  the  type 
of  construction  as  prescribed  in  part  55. 
Business  or  operations  with  respect  to 
the  new  class  of  explosive  materials 
may  not  be  commenced  before  issuance 
of  the  amended  license  or  amended 
permit.  Finally,  upon  receipt  of  the 
amended  license  or  amended  permit, 
the  licensee  or  permittee  must  submit 
his  or  her  superseded  license  or 
superseded  permit  and  any  copies 
furnished  with  the  license  or  permit  to 
the  ATF  National  Licensing  Center. 

ATF  personnel  have  frequently 
encountered  instances  where  the  class 
of  explosives  listed  on  a  particular 
explosives  license  is  inconsistent  with 
the  type  of  explosive  materials  involved 
in  a  particular  business'  operations.  The 
license  classification  system  contained 
in  section  55.55  has  also  caused 
confusion  throughout  the  explosives 
industry  as  it  is  related  to  classification 
of  explosive  materials  distributed, 
imported,  or  used,  and  the  class  of 
explosives  authorized  by  the  license  or 
permit. 

Accordingly,  ATF  is  proposing  to 
remove  section  55.55.  ATF  believes  that 
removing  this  section  will  provide  more 
flexibility  to  the  explosives  industry  in 
terms  of  the  classes  of  explosive 
materials  involved  in  their  businesses, 
while  not  reducing  the  requirement  to 
store  explosive  materials  in  accordance 
with  the  regulations  contained  in 
subpart  K.  Technical  amendments  are 
being  made  with  respect  to  section 
55.41  in  order  to  be  consistent  with  the 
proposed  amendment  of  section  55.55. 

III.  How  This  Document  Complies  With 
the  Federal  Administrative 
Requirements  for  Rulemaking 

A.  Executive  Order  12866 

We  have  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Therefore,  a 
Regulatory  Assessment  is  not  required. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  an  agency  to  conduct  a 
regulatory  flexibility  analysis  of  any  rule 
subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  We 
hereby  certify  that  this  proposed 
regulation,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
noted  in  IME's  comment,  U.S.  importers 
that  are  considered  small  businesses 
should  not  be  significantly  affected  b\ 
the  proposed  regulations  because  the 
foreign-manufactured  explosives  they 
import  will  already  be  marked  in 
accordance  with  the  provisions  of 
section  55.109.  Accordingly,  a 
regulator.'  flexibility  analysis  is  not 
required.  We  specifically  request 
comments  on  whether  small  importers 
expect  foreign  explosives  manufacturers 
to  mark  their  explosives  consistent  with 
this  proposed  rule  even  though  they  are 
not  legally  subject  to  its  requirements. 

C.  Papen\-ork  Reduction  Art 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Office  of  Information  and 
Regulator.'  Affairs.  Washington.  DC 
20503,  with  copies  to  the  Chief, 
Document  Services  Branch.  Room  3110. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  at  the  address  previously 
specified.  Comments  are  specifically 
requested  concerning: 

(a)  Whether  the  proposed  collections 
of  information  are  necessary  for  the 
proper  performance  of  the  functions  of 
the  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  tne  estimated 
burden  associated  with  the  proposed 
collections  of  information  (see  below): 

(c)  How  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
may  be  enhanced;  and 

(d)  How  the  burden  of  complying 
with  the  proposed  collections  of 
information  may  be  minimized, 
including  through  the  application  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  collections  of  information  in  this 
proposed  regulation  are  in  27  CFR 
55.109(a)(2).  This  information  is 
required  to  properly  identify  imported 
explosive  materials.  The  collections  of 
information  are  mandatory.  The  likely 
respondents  are  businesses. 
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•  EstimatpH  total  annual  rpporting 
and/or  rpcordkpppmg  hurdpn:  45  hours. 

•  Estimated  avpras,p  burden  hours  per 
rpspondent  and/or  rpcordkepper:  1  hour. 

•  Estimated  number  of  respondents 
and/or  recordkeepers:  15. 

•  Estimated  annual  frequpncv  of 
rpsponsps:  3. 

An  dgencv  mav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collec:tion  of  information 
unless  it  displays  a  valid  control 
number  assigned  bv  the  Office  of 
Management  and  Budget. 

IV.  Public  Participation 

We  are  requesting  comments  on  the 
proposed  regulations  from  all  interested 
persons.  In  addition,  we  are  specificallv 
requesting  comments  on  the  claritv  of 
this  proposed  rule  and  how  it  may  be 
made  easier  to  understand. 

Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  T^omments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential,  romments 
mav  be  disclosed  to  the  public.  Anv 
material  that  the  commenter  considers 
to  be  i:onfidential  or  inappropriate  tor 
disclosure  to  the  public  should  not  be 
included  in  the  comment  The  name  of 
the  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

A  Submitting  Comments  by  Fax 

You  may  submit  written  comments  bv 
facsimile  transmission  to  (202)  927- 
8602   Facsimile  comments  must: 

•  Be  legible; 

•  Reference  this  notice  number; 

•  BeS'/'x  11"  in  size; 

•  Contain  a  legible  written  signature; 
and 

•  Be  not  more  than  five  pages  long. 

We  will  not  ac:knovvledge  receipt  of 
facsimile  transmissions.  We  will  treat 
facsimile  transmissions  as  originals. 

B.  Request  for  Hearing 

Anv  interested  person  who  desires  an 
opportunitv  to  comment  orally  at  a 
public  hearing  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  qo-dav  comment  period  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  is  necessary. 

C.  Disclosure 

Copies  of  the  petition,  the  advance 
notice,  the  comments  received  in 
response  to  the  advance  notice  and  the 
comments  received  in  response  to  this 


notice  of  proposed  rulemaking  will  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at:  ATF  Reference  Library,  Room 
6480.  650  Massachusetts  Avenue.  NW., 
Washington,  DC;  telephone  202-927- 
7890 

For  your  convenience,  ATF  will  post 
comments  received  in  response  to  this 
notice  on  the  ATF  web  site.  All 
comments  posted  on  our  web  site  will 
show  the  name  of  the  commenter.  but 
will  have  street  addresses,  telephone 
numbers,  and  e-mail  addresses 
removed.  We  mav  also  omit  voluminous 
attachments  or  material  that  we  do  not 
consider  suitable  for  posting.  In  all 
cases,  the  full  comments  will  be 
available  in  the  library  as  noted  above. 
or  you  mav  request  copies  of  the  full 
comments  bv  writing  to  the  .^TF 
Reference  Librarian  at  the  address 
shown  above.  To  access  online  copies  of 
the  comments  on  this  rulemaking,  visit 
http://w\y\v  atf  treas.gov/.  and  select 
■Regul.itions,"  then  ■•Notic:es  of 
propo.sed  ruliMuaking  (Firearms. 
Kxplosives  and  Others)"  and  this  notice 
number.  Click  on  the  "View  comments" 
link. 

D  Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  I'nified  Agenda  in  the  Federal 
Register  in  April  and  October  of  each 
vear.  The  RIN  contained  in  the  beading 
of  this  d(M  iiment  can  be  used  to  cross- 
reference  this  actum  with  the  Unified 
Agenda. 

E  Drafting  Information 

The  author  of  this  document  is  James 
P  Ficaretta.  Regulations  Division. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  55 

Administrative  practice  and 

procedure.  Authorifv  delegations, 
(lustoms  duties  and  inspection. 
Kxplosives.  Hazardous  materials. 
Imports.  Penalti(!s.  Reporting  and 
recordkeeping  requirements.  Safety. 
Securitv  measures.  Seizures  and 
forfeitures.  Transportation,  and 
Warehouses. 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble.  ATF  proposes  to  amend  27 
CFR  part  55  as  follows: 


PART  55— COMMEflCE  IN 
EXPLOSIVES 

1.  The  authority  citation  for  27  CFR 
part  55  continues  to  read  as  follows: 

Authority:  18  1  .S.C;.  B47. 

§  55.41     [Amended] 

2.  Section  55.41(c)  is  amended  by 
removing  "of  the  class  authorized  by 
this  permit"  at  the  end  of  the  second 
sentence. 

Subpart  D — [Amended] 

3.  Subpart  D  is  amended  by  removing 
section  55.55. 

4.  Section  55.109  is  revised  to  read  as 

follows: 

§  55.1 09    Identification  of  explosive 
materials. 

(a)  General.  Explosive  materials, 
whether  manufactured  in  the  United 
States  or  imported,  must  contain  certain 
marks  of  identification. 

(b)  Required  marks.  (1)  Licenspd 
manufacturers.  Licensed  manufacturers 
who  manufacture  explosive  materials 
for  sale,  distribution,  or  their  own  use 
must  place  the  following  marks  of 
identification  on  explosive  materials  at 
the  time  of  manufacture: 

(i)  The  name  of  the  manufacturer:  and 
(ii)  The  location,  date,  and  shift  of 
manufacture.  Where  a  manufacturer 
operates  his  plant  for  only  one  shift 
during  the  dav.  he  does  not  need  to 
show  the  shift  of  manufacture. 

(2)  Licensed  importers  and  pprmittees. 
(i)  Licensed  importers  who  import 
explosive  materials  for  sale  or 
distribution  or  their  own  use  and 
permittees  who  import  explosive 
materials  for  their  own  use  must  place 
the  following  marks  of  identification  on 
the  explosive  materials  they  import: 

(A)  The  name  and  address  (city  and 
state)  of  the  importer  or  permittee;  and 

(B)  The  location  (city  and  country) 
where  the  explosive  materials  were 
manufactured,  date,  and  shift  of 
manufacture.  Where  the  foreign 
manufacturer  operates  his  plant  for  only 
one  shift  during  the  day.  he  does  not 
need  to  show  the  shift  of  manufacture. 

(ii)  The  required  marks  for  imported 
explosive  materials  must  be  in  the 
English  language,  using  Roman  letters 
and  Arabic  numerals. 

(iii)  Within  24  hours  of  the  date  of 
release  from  Customs  custody,  licensed 
importers  and  permittees  must  place  the 
required  marks  on  all  explosive 
materials  imported,  if  such  explosive 
materials  did  not  bear  the  required 
marks  at  the  time  of  their  release  from 
Customs  custodv. 
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(c)  General  requirements.  (1)  The 
required  marks  prescribed  in  this 
section  must  be  legible. 

(2)  Licensed  manufacturers,  licensed 
importers,  and  permittees  importing 
explosive  materials  must  place  the 
required  marks  on  each  cartridge,  bag, 
or  other  inunediate  container  of 
explosive  materials  that  they 
manufacture  or  import,  as  well  as  on 
any  outside  container  used  for  the 
packaging  of  such  explosive  materials. 

(3)  Licensed  manufacturers,  licensed 
importers,  and  permittees  importing 
explosive  materials  may  use  any 
method,  or  combination  of  methods,  to 
affix  the  required  marks  to  the 
immediate  container  of  explosive 
materials,  or  outside  containers  used  for 
the  packaging  thereof,  provided  the 
identifying  marks  are  legible,  show  all 
the  required  information,  and  are  not 
rendered  unreadable  by  extended 
periods  of  storage. 

(4)  If  licensed  manufactiu-ers,  licensed 
importers  or  permittees  importing 
explosive  materials  desire  to  use  a 
coding  system  and  omit  printed 
markings  on  the  container,  they  must 
fde  with  ATF  a  letterhead  application 
displaying  the  coding  that  they  plan  to 
use  and  explaining  the  manner  of  its 
application.  The  Director  must  approve 
the  application  before  the  proposed 
coding  can  be  used. 

(d)  Exceptions.  (1)  Blasting  caps. 
Licensed  manufacturers,  licensed 
importers,  or  permittees  importing 
blasting  caps,  are  only  required  to  place 
the  identification  marks  prescribed  in 
this  section  on  the  containers  used  for 
the  packaging  of  blasting  caps. 

(2)  Alternate  means  of  identification. 
The  Director  may  authorize  other  means 
of  identifying  explosive  materials, 
including  fireworks,  upon  receipt  of  a 
letter  application  from  the  licensed 
manufacturer,  licensed  importer,  or 
permittee,  showing  that  such  other 
identification  is  reasonable  and  will  not 
hinder  the  effective  administration  of 
this  part. 

Signed:  August  14.  2002. 
Bradley  A.  Buckles, 
Director. 

Approved:  September  16.  2002. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 

and  Trade  Enforcement). 

(FR  Doc.  02-26253  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  4810-31-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122  and  450 

[FRL-7394-2] 
RIN  2040-AD42 

Effluent  Limitation  Guidelines  and  New 
Source  Performance  Standards  for  the 
Construction  and  Development 
Category;  Proposed  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
corrunent  period  and  addition  to  docket. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  the  proposed  rule 
and  adding  two  documents  to  the 
rulemaking  docket. 

DATES:  Comments  on  the  proposed  rule 
will  be  accepted  through  December  23. 
2002. 

ADDRESSES:  Submit  written  comments 
to  Comment  Clerk,  Water  Docket 
(4101T),  U.S.  EPA.  1200  Pennsylvania 
Ave..  NW.  Washington,  DC  20460. 
Please  refer  to  Docket  No.  W-02-06. 
EPA  requests  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  Commenters  who 
want  EPA  to  acknowledge  receipt  of 
their  comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted.  For 
hand  deliveries  or  e-mail  comments,  see 
the  SUPPLEMENTARY  INFORMATION, 
paragraph  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eric  Strassler  at  (202)  566-1026. 
SUPPLEMENTARY  INFORMATION:  On  lune 
24.  2002  (67  FR  42644).  EPA  proposed 
effluent  guidelines  and  standards  for 
storm  water  discharges  from 
construction  sites.  The  original 
comment  deadline  was  October  22, 
2002.  EPA  received  requests  to  extend 
the  conunent  period  and  the  Agency  has 
decided  to  do  so  due  to  the  complexity 
of  the  issues  involved  with  the  proposed 
rule  and  its  implementation.  The 
comment  period  will  now  end  on 
December  23,  2002. 

EPA  identified  two  documents  which 
it  considered  during  the  development  of 
the  proposed  rule  but  inadvertently 
omitted  from  the  rulemaking  docket. 
These  documents  are  now  available  for 
public  review. 

1.  National  Association  of  Home 
Builders,  "Erosion  and  Sediment 
Control  Best  Management  Practices 
Research  Project."  Washington.  DC. 
2000. 

2.  EPA,  "Final  Report  of  the  SBREFA 
Small  Business  Advocacy  Review  Panel 


on  EPA's  Planned  Proposed  Rule  for 
Effluent  Limitation  Guidelines  and 
Standards  for  the  Construction  and 
Development  Industry."  October  12, 
2001. 

EPA  established  the  public  record  for 
the  proposed  rule  under  docket  number 
W-02-06.  The  record  is  available  for 
inspection  at  the  EPA  Docket  Public 
Reading  Room.  EPA  West  Building. 
Room  B102.  1301  Constitution  Avenue. 
NW.  Washington.  DC  20004.  Please  call 
the  Water  Docket  office  at  (202)  566- 
2426  to  schedule  an  appointment. 
Please  bring  any  hand-deli\'^red 
comments  to  the  Public  Reading  Room 
address. 

Comments  may  also  be  sent  via* e-mail 
to  ow-docket@epa.gov.  Electronic 
comments  must  be  identified  by  the 
docket  number  W-02-06  and  must  be 
submitted  as  a  WordPerfect.  MS  Word 
or  ASCII  text  file,  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  EPA  requests  that  any 
graphics  included  in  electronic 
comments  also  be  provided  in  hard- 
copy  form.  EPA  also  will  accept 
comments  and  data  on  disks  in  the 
aforementioned  file  formats.  Electronic 
comments  received  on  this  document 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  No  confidential 
business  information  (CBl)  should  be 
sent  by  e-mail. 

Additional  information  on  the 
proposed  rule  is  available  on  EPA"s  Web 
site  at  http://wv\'w.epa.gov/ 
waterscience/guide/construction/. 

Dated:  October  9.  2002. 
G.  Tracy  Mehan  IIL 

Assistant  .\dministrator  jar  W'nliT 

|FR  Doc.  02-26302  Filed  10-1.5-02.  8:45  ami 

BILLING  CODE  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-B-7430] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
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or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  insurance  Program 
(NFIP), 

DATES:  The  comment  period  is  ninetv 
(90)  davs  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community 

ADDRESSES:  The  proposed  BFEs  for  ea(  h 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community  The 
respective  addresses  are  listed  in  the 
following  table, 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P  E  ,  Chief.  Hazards 
Study  Branch.  Federal  Insurance  and 
Mitigation  Administration.  FEMA.  500 
C  Street  SVV.,  Washington.  DC  20472. 
(202)  646-3461.  or  (e-mail) 
matt  m;7/prsfema  t,'ov 

SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  ot 
BFEs  and  modified  BFEs  for  eac;h 
community  listed  below,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  I'  S  C   4104. 
and  44CFR67  4(a) 

These  proposed  BFEs  and  modified 
BFEs.  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3.  are  the  minimum  that  are  recjuired 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinanc  es  that  are  more 


stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  c;alculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Clonsideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator.  Federal  Insurance 
and  Mitigation  Administration  certifies 
that  this  proposed  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
use.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 


Section  3(f]  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards^ of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp,.  p.  329:  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376.  t»  r>7.4 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


City'town.tounty 


Source  ot  flooding 


Location 


#Depth  in  feet  above 

ground  'Elevation  In  feet. 

(NGVD) 


Existing 


Modified 


California   Colusa  County 


Elk  Creek  |  At  confluence  witti  Salt  Creek    

Approximately  1.250  feet  downstream  of 
Reddlngton  Road 

Salt  Creek     Just  upstream  of  Interstate  5  souttibound 

Approximately    1.250    feet    upstream    of 
Hillgate  Road 

Stone  Corral  Creek Right  overbank  overflow  at  landing  strip 

in  NW  comer  of  Section  34.  Township 
17N.  Range  3W 
Approximately  350  feet  upstream  of  Cem- 
etery Road 
Stone  Corral  Creek,  Right      Right  overbank  overflow  at  landing  strip 
Overbank  in  NW  corner  of  Section  34,  Township 

17N.  Range  3W 
Approximately  350  feet  upstream  of  Cem- 
etery Road 
Stone  Corral  Creek,  Lett         Approximately  2,200  feet  downstream  of 
Overbank  Interstate  99 

j  Approximately    350    feet    of    Cemetery 
Road 
Salt  Creek.  Right  '  Approximately  300  feet  west  of  the  Inter- 

Overbank  section  of  Bailey  Road  and  Southem 

Pacific  Railroad 
I  Approximately   2,500   feet   southwest   of 
intersection  of  Hillgate   Road  and  Al- 
mond Avenue, 


None 
None 

None 
None 

None 


None 
None 

None 
None 
None 
None 

None 


•138 
•156 

•125 
•172 

•87 


•102 
•87 

•102 

•90 

•102 

•128 

#1 


Federal  Register /Vol.  67,  No.  200  /  Wednesday,  October  16,  2002 /Proposed  Rules 63869 


State 


CIty/town/county 


Source  of  flooding 


Location 


#Dep1h  in  feet  above 

ground   'Elevation  in  feel 

(NGVD) 


Existing 


IVIodified 


of 


of 


Salt  Creek,  Left  Overbank      Approximately   1 ,700  feet   north  of  con- 
fluence of  Salt  Creek  and  Elk  Creek 

Approximately  1,700  feet  west  of  inter- 
section of  Hillgate  Road  and  Almond 
Avenue, 

Local  Ponding  Approximately    1,000   feet   southwest 

Maxwell  Sites  Road  and  Interstate  5 
I  Approximately    1,500    feet    northwest 
Maxwell  Sites  Road  and  Interstate  5 

Approximately  1.700  feet  west  of  inter- 
section of  E  Street  and  Venice  Boule- 
vard 

Approximately  1,100  feet  east  of  con- 
fluence of  Salt  Creek  and  Spnng  Creek 

Just  upstream  of  intersection  of  Maxwell 
Sites  Road  and  Southern  Pacific  Rail- 
road. 

At  intersection  of  Finks  Road  and  Ceme- 
tery Road 

Approximately  1,000  feet  northeast  of 
Hillgate  Road  and  Interstate  5. 

Approximately  1.200  feet  southwest  of 
Hillgate  Road  and  Interstate  5 

Approximately  2.300  feet  east  of  Hillgate 
Road  and  Southern  Pacific  Railroad 

Approximately  1.200  feet  east  of  Hillgate 
Road  and  Southern  Pacific  Railroad, 

Approximately  1.500  feet  west  of  Hillgate 
Road  and  Southern  Pacific  Railroad, 


None 


None 


None 


None 


None 


None 


None 


None 


None 


None 


None 


None 


None 


#1 


»1 


#1 


•87 


•89 


•90 


■88 


»2 


#1 


#1 


#1 


#2 


t>-\ 


Maps  are  available  for  inspection  at  the  Colusa  County  Courthouse  OHice  of  County  Clerk  547  Market  Street,  or  the  Coulsa  County  Depart- 
ment of  Public  Works,  1215  Market  Street,  Colusa,  California  95932, 

Send  comments  to  Mr.  John  WrysinskI,  Interim  Director,  Colusa  County.  Department  of  Public  Works,  1215  Market  Street  Colusa  California 
95932, 


California 


None 


Tehama  County '  Reeds  Creek  Approximately     250    feet     upstream    of 

Paskenta  Road 
j  j  Approximately    1.000   feet    upstream    of 

I  '      confluence  of  Pine  Creek 

Maps  are  available  for  inspection  at  the  Tehama  County  Building  Department.  444  Oak  Street.  Red  Blufl,  California  96080 

Send  comments  to  The  Honorable  Rick  Robinson,  Chief  Administrator,  Tehama  County,  P,0,  Box  927.  Red  Bluff.  California  96080 


None 


•285 


•309 


North  Dakota  j  Langdon  (City). 

Cavalier  County 


of 


Mulberry  Creek  Approximately  250  feet  downstream   of 

Highway  5, 

j  Confluence  of  5th  Street  Coulee  

Just  downstream  of  Highway  1 

ND  Highway  1  Ditch  Approximately    450    feet     upstream 

Simplot  Crossing 
i  Approximately    1,500    feet    upstream    of 
Highway  5 

Diversion  Channel  Approximately   300   feet   downstream   of 

10th  St  reef 
Approximately  700  feet  upstream  of  10th 
,      Street 

5th  Street  Coulee  Confluence  with  Mulberry  Creek  

Just  downstream  of  12th  Avenue  

Approximately    1,400    feet    upstream    of 
18th  Street, 
Maps  are  available  for  inspection  at  City  Hall,  324  Eighth  Avenue,  Langdon,  North  Dakota  58249 
Send  comments  to  The  Honorable  Don  Haugen,  Mayor,  City  Hall,  324  Eighth  Avenue.  Langdon.  North  Dakota  58249 


None 

None 
None 
None 

None 

None 

None 

None 
None 
None 


^1,597 

►  1  600 
^1  608 

►  1  609 

►  1  612 
f1  610 
fl  612 

^1  600 

►  1  605 
O  609 


South  Dakota 


Speartish  (City), 
Lawrence  County. 


False  Bottom  Creek 


Approximately  700  feet  downstream  of 
westbound  lane  of  Interstate  90 

Just  upstream  of  eastbound  lane  of  Inter- 
state 90. 

Approximately  390  feet  upstream  of  U.S. 
Highway  14  (Alternate  Route). 


•3.920 

•3.919 

•3,936 

•3935 

•3.944 

•3,945 
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State 


City  town,  county 


Source  ot  flooding 


Location 


#Depth  in  feet  above 
ground  'Elevation  in  feet. 
:  (NGVD) 


Existing 


fyiodlfied 


l^aps  are  available  for  inspection  at  City  Hall  625  Fiftfi  Street   Spearfish   South  Dakota  57783 

Send  comments  to  The  Honorable  Jerry  Krambeck   fVlayor.  City  of  Spearfish.  City  Hall.  625  Fifth  Street.  Spearfish,  South  Dakota  57783 


South  Dakota 


"1,429 


•1,431 


•1,442 
•1,448 


•1.444 
•1,448 


Minnehaha  County       Skunk  Creek  |  .Approximately  4.400  feet  downstream  of 

U  S   Highway  16 

Just  upstream  of  County  Route  139   

Approximately     150    feet     upstream     of 
County  Route  142 

Maps  are  available  for  inspection  at  the  County  Aamimstration  Building,  415  North  Dakota  Avenue.  Sioux  Falls,  South  Dakota  57106 
Send  comments  to  The  Honorable  Robert  Koibe   Chairperson    Minnehaha  County  Board  of  Commissioners.  County  Administration  Building, 
415  North  Dakota  Avenue   Sioux  Falls,  South  Dakota  57106 


Wyoming 


Lincoln  County 


Salt  River 


None 


•5,623 


None 
None 


•5,775 
■5.987 


Approximately  2,500  feet  downstream  of  | 

McCox  Road 
,  Just  upstream  of  secondary  Highway  239 
Approximately    9,000    feet    upstream    of 
U  S   Highway  89 

Maps  are  available  for  inspection  at  the  Emergency  Management  Oflice.  520  Topaz  Street.  Kemmerer,  Wyoming  83101 
Send  comments  lo  The  Honorable  Kathleen  Davison   Chairperson   Lincoln  County  Board  of  Commissioners,  County  Courthouse.  925  Sage 
Avenue.  Kemmerer,  Wyoming  83101. 


Flooding  Sourcefs) 


Location  of  referenced  elevation 


Elevation  in  feet  *(NGVD) 
Elevation  in  feet  +  (NAVD) 


Communities  affected 


Effective 


Modified 


OKLAHOMA 
Kingfisher  County,  and  Incorporated  Areas 


Cimarron  River '  Approximately  9  000  teet  downstream  of  confluence  with 

Campbell  Creek 
Approximately    750    feet    downstream    of    County    Road 

NS282 
Approximately  2  BOO  teet  upstream  ot  County  Road  EW60 
At  confluence  with  Cimarron  River       


Kingfisher  Creek 


Little  Turkey  Creek 


Approximately  1  000  feel  downstream  of  13th  Street 
Approximately  i  000  feet  upstream  of  County  Road  EW68 


None 

None 

None 
None 


•1.048 
None 


"969     Kingfisher  County  (Uninc 
Areas). 
•1.044 

•1.120 

'1.018     Kingfisher  County  (Uninc 
Areas)  and  City  of  King- 
'      fisher 
•1.047 
•1 ,063     Kingfisher  County  (Uninc. 


Approximately  3  200  feet  upstream  ot  State  Highway  81   .. 

None 

•1.116 

Areas). 

Turkey  Creek  (Mam 

Approximately  60  feet  upstream  ot  County  Road  EW715  .. 

•1  039 

•1.038 

Kingfisher  County  (Uninc. 

Channel) 

Areas) 

Approximately  4  500  teet  upstream  ot  US  Highway  51     .... 

None 

•1.093 

Turkey  Creek  Split 

Approximately  2  400  teet  downstream  ot  US  Route  81      ... 

•1  029 

•1.028 

Kingfisher  County  (Uninc 

Flow 

. 

Areas)  and  Town  ot 
Dover 

Approximately  1  400  teet  upstream  ot  County  Road  EW71 

1                                                                                               

•1.038 

•1.043 

ADDRESSES 
Kingfisher  County  (Unincorporated.  Areas) 

Maps  are  available  for  inspection  at  Kingfisher  County  Floodplain  Administrators  Office.  County  Courthouse.  101  South  Mam  Street.  Room  5, 

Kingfisher,  Oklahoma  73750 
Send  comments  to  The  Honorable  Jim  Shimanek   Chairman    Kingfisher  County  Board  of  Commissioners.  County  Courthouse.  101  South  Mam 

Street.  Room  9   Kingfisher,  Oklahoma  73750 
City  of  Kingfisher 

Maps  are  available  for  inspection  at  City  Hall   301  North  Mam  Street   Kingfisher  Oklahoma  73750 

Send  comments  to  The  Honorable  Richard  Reynolds.  Mayor,  City  of  Kingfisher,  City  Hall,  301  North  Mam  Street,  Kingfisher,  Oklahoma  73750 
Town  of  Dover 

Maps  are  available  for  inspection  at  Town  Hall    101  North  Chisholm   Dover  Oklahoma  73734 
Send  comments  to  The  Honorable  Lee  McNulty,  Mayor,  Town  of  Dover  P  O  Box  195,  Dover,  OK  73734 


NEW  MEXICO 
Quay  County,  and  Incorporated  Areas 


Arroyo  1    Confluence  with  Tucumcan  Lake 

Just  downstream  Chicago  Rock  island  and  Pacific  Rail- 
road 


None  +4.016     Quay  County  (Unmc  Areas). 

None  +4,040  i 
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FtDoding  Source(s) 


Arroyo  1A 
Arroyo  2  .. 

Arroyo  3  .. 

Arroyo  4  .. 


Location  of  referenced  elevation 


Elevation  m  feet  *(NGVD) 
'   Elevation  in  feet  +  (NAVD) 


Communities  atlected 


Effective 


Modified 


Confluence  with  Arroyo  1  

Approximately  245  feet  upstream  of  Quay  Road  AL 

Confluence  with  Lake  Tucumcari  

Approximately  4,100  feet   upstream   of  confluence   with 

Lake  Tucumcan. 
Confluence  with  Lake  Tucumcari  


Approximately  1.750  feet  upstream  of  US  Highway  54 
Confluence  with  Lake  Tucumcan  


Just  downstream  New  Mexico  Highway  18  

Arroyo  40  |  Confluence  with  Arroyo  4 

j  Approximately  650  feet  upstream  of  US  Interstate  40 
Arroyo  4  Overflow  i  Confluence  with  Tucumcan  Lake 


Arroyo  4F  (Rankin 
Draw). 


Just  downstream  of  Tucumcari  Boulevard 

Confluence  with  Tucumcan  Lake  

Approximately  420  feet  downstream  of  Laughlin  Avenue  .. 
Just  upstream  of  Tucumcan  Boulevard  


Approximately  180  feet  upstream  of  South  Monroe  Street 
Arroyo  5  i  Approximately  2,300  feet  downstream  of  Chicago  Rock  Is- 
land and  Pacific  Railroad. 
Approximately  2,650  feet  upstream  of  the  confluence  of 
Arroyo  5. 

Arroyo  5B  Confluence  with  Arroyo  5 

Approximately  1,910  feet  upstream  of  the  confluence  with 
Arroyo  5. 
Arroyo  6  Approximately  2,850  feet  downstream  of  Chicago  Rock  Is- 
land and  Pacific  Railroad. 
Approximately  4.100  feet  upstream  of  Eastbound  Inter- 
state 40. 
Confluence  with  Arroyo  6 


Arroyo  6A 


Arroyo  7  (Bluewater 
Creek). 


Arroyo  78 


Arroyo  7C 


Approximately  2,500  feet  upstream  of  1-^0  Ramp  A 

Approximately  2,600  feet  downstream  of  confluence  of  Ar- 
royo 7A. 

Approximately  4,500  feet  upstream  of  confluence  with  Ar- 
royo 78. 

At  confluence  with  Arroyo  7  

Approximately  3,500  feet  upstream  of  confluence  of  Ar- 
royo 7C. 
At  confluence  with  Arroyo  7B 


At  Chicago  Rock  Island  and  Pacific  Railroad 

San  Jon  Creek  |  Approximately  1,000  feet  upstream  of  sewage  disposal 

area. 
I  Approximately  450  feet  downstream  of  Fourth  Street  


None  +4.033     Quay  County  (Uninc   AreasV 

None  +4.080 

None  +4,016     Quay  County  lUnmc   A'easi, 

None  +4  043 

None  +4,016     Quay  County  i Uninc   Areas). 

City  ot  Tucumcari 
•4,079  -4,079 

■4,013  +4,016     Quay  County  lUninc   Areas). 

City  of  Tucumcari 
None  +4,139 

None  +4,036     Quay  County  lUninc   Areas) 

None  +4.063 

None  +4,016     Quay  County  i Uninc   Areas). 

City  ot  Tucumcari 
None  +4,033 

None  +4,016 

None  +4,023 

None  +4.034     Quay  County  lUnmc   Areas), 

City  of  Tucumcari 
None  +4,089 

None  +4  057     Quay  County  i Unmc   Areas). 

City  of  Tucumcan 
None  +4,159 

None  +4,124     Quay  County  i Uninc   Areas) 

None  +4,150 

None  +4,068     Quay  County  lUninc   Areas). 

City  of  Tucumcari 
None  +4185 

•4,094  +4,096     Quay  County  i Uninc   Areas), 

City  of  Tucumcari 
None  +4,169 

None  +4,061     Quay  County  (Unmc   Areas), 

City  of  Tucumcari 
■4,107  •4,109 

'4,089  +4,091     Quay  County  (Uninc   Areas), 

City  of  Tucumcan 
None  +4,131 

•4.106  +4,108     Quay  County  (Uninc   Areas). 

City  ot  Tucumcari 
None  +4.155 

None  +4,021     Village  of  San  Jon   Quay 

County  (Uninc   Areasi 
None  +4,034 


ADDRESSES 
Quay  County  (Unincorporated.  Areas) 

Maps  are  available  for  inspection  at  Quay  County  Clerks  Office.  300  South  3rd  Street.  Tucumcari.  New  Mexico  88401 

Send  comments  to  The  Honorable  Paula  Chacon,  County  Manager,  Quay  County,  P  O  Box  1246.  Tucuman.  New  Mexico  88401. 

City  of  Tucumcari 

Maps  are  available  for  inspection  at  City  Hall.  512  South  8th  Street.  Tucumcari  New  Mexico  88401 

Send  comments  to  The  Honorable  Calvin  Litchfield,  Mayor,  City  of  Tucumcan,  P  O  Box  1188,  Tucumcan.  New  Mexico  88401 

Village  of  San  Jon 

Maps  are  available  for  inspection  at  City  Hall.  507  Elm  Avenue.  San  Jon.  New  Mexico  88434 

Send  comments  to  The  Honorable  Joe  Clark,  Mayor,  Village  of  San  Jon,  P  0  Box  37,  San  Jon,  New  Mexico  88434         


WASHINGTON 
Whatcom  County,  and  Incorporated  Areas 


Strait  of  Georgia  at 
Point  Roberts. 

Birch  Bay  Northwest 
Shore. 


At  Point  Roberts  Manna 


South  Edwards  Drive  along  southern  shore  

At  intersection  of  Seahome  Road  and  Searshore  Court  .... 


At  Cottonwood  Beach 


None 

None 
None 

None 


■8     Whatcom  County  (Uninc 

Areasi 
"11     (Unmc   Areasi 
•8     Whatcom  County  (Uninc 

Areas) 
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-     -  - 





Flooding  Source(s) 

Location  ot  referenced  elevation 

Elevation  in  feet  •(NOVO) 
Elevation  in  feet  ■*■  (fMAVD) 

Communities  affected 

Effective 

Modified 

Strait  ot  Georgia  at 
Sandy  Point 

Along    shoreline    near    intersection    of    Halda    Road    and 

Nitinat  Road 
At  manna                  

None 
None 

None 
None 
None 

None 
None 

None 

None 

None 

None 

None 

None 
None 

•14 
•8 

•9 

•14 

•9 

•10 
•8 

•10 

*8 

•8 

•9 

•8 

•10 
•10 

Whatcom  County  (Uninc. 

Along  eastern  Shore  Drive      

Areas)  and  Lummilndian 
Reservation. 

Along  western  shoreline             

Strait  of  Georgia  at  Vil- 
lage Point 

Alona  West  Shore  Drive               

Whatcom  County  (Uninc. 

Alono  southern  shoreline                              

Areas) 

Lummi  Bay  

Bellingham  Bay  at 
Hermosa  Beach 

Lummi  Bay  at  Goose- 
berry Point 

Bellingham  Bay  at 
Eliza  Island 

Approximately  600  teet  from  intersection  of  East  Turtle 

Lane  and  Shore  Drive 
Along   shoreline   near  intersection  of  Lummi   Park   Road 

and  Lane  Split  Road 
East  of  Lummi  Shore  Road    

Whatcom  County  (Uninc 
Areas) 

Whatcom  County  (Uninc. 

At  intersection  of  Lummi  View  Drive  and  Haxton  Way      ... 

Approximately    300    teet    west   of    intersection   of   Lummi 

View  Drive  and  Haxton  Way 
In  the  south-facing  valley  of  Eliza  Island       

Areas)  and  Lummilndian 
Reservation. 
Whatcom  County  (Uninc. 
Areas)  and  Lummilndian 
Reservation. 

Whatcom  County  (Uninc, 

At  the  southern  shore  of  Eliza  Island     

Areas) 

At  the  western  shore  of  Eliza  Island      

ADDRESSES 
Whatcom  County  (Unincorporated.  Areas) 

Maps  are  available  for  inspection  at  the  Watcom  County  Deparlment  of  Public  Works,  Division  of  Engineenng,  284  West  Kellogg  Street.  Suite 
C,  Bellingham   Washington  98226 

Send  comments  to  The  Honorable  Pete  Kremen  Whatcom  County  Executive  265  West  Kellogg  Street,  Bellingham,  Washington  98226. 

Lummi  Indian  Reservation 

Maps  are  available  for  inspection  at  the  Lummi  Indian  Business  Council  Planning  Department,  2828  Kwina  Road.  Bellingham.  Washington 
98226 

Send  comments  to  The  Honorable  Darrell  Frye.  Chairman.  Lummi  Indian  Business  Council,  Tnbal  Office.  2616  Kwina  Road,  Bellingham,  Wash- 
ington 98226 


((Catalog  of  Federal  Domestic  Assistance  No. 
«,1  100.  'Flood  liisuranre") 

Dated   Seplemti.T  U),  12002. 
Anthony  S.  Lowe. 

.Administrator.  Ft'dmil  Insurance  and 

Mitigation  .■Administration. 

IFRDiK    02-2B217  Kil.'d  10-15-02:  8:45  ami 

BILUNG  COOE  671g-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-P-7615] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  nale. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  thp 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  pniposed 
BFE  modifications  for  the  cunimunities 


listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualif\-  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  (lavs  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
cnmmunitv. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller.  P.E..  Chief  Hazards 
Study  Branch.  Federal  Insurance  and 
Mitigation  Admini.stration,  FEMA.  500 
C  Street.  SW..  Washington.  DC  20472. 


(202)  646-3461  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 
community  listed  below,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44"  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
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These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  findl,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator  for  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 


Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 


List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  record  keeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  H  seq.. 
Reorganization  Plan  No.  3  of  1978.  :i  C:FR 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19!h7 
3  CFR.  1979(;onip    p.  37fi. 

§67.4 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


OK 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  teet  above 
ground  'Elevation  in  teet. 
*(NGVD)  ♦(NAVD) 


Existing 


Modified 


-4- 


Prague,  City  of 
(Lincoln  County). 


Shan  Creek 


961—992 


975—983 


San  Creek  Tributary  

Maps  are  available  for  inspection  at  1116  North  Jim  Thorpe  Boulevard.  Prague,  Oklahoma 

Send  comments  to  The  Honorable  Michael  Fairbanks,  Mayor,  City  of  Prague.  1116  North  Jim  Thorpe  Boulevard.  Prague.  Oklahoma  74862 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  September  23,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
|FR  Doc.  02-26216  Filed  10-15-02:  8:45  am] 
BILUNG  CODE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2504,  MB  Docket  No.  02-315,  RM- 
10566] 

Digital  Television  Broadcast  Service; 
Moscow,  ID 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  the 
State  Board  of  Education,  State  of  Idaho, 
licensee  of  noncommercial  station 
KUID,  proposing  the  exchange  of 
KUID's  analog  and  digital  allotments  at 
Moscow.  TV  channel  *35  can  be 


substituted  for  TV  channel  *12-at 
Moscow  with  a  minus  offset  at 
coordinates  46-41-07  N.  and  116-50-34 
W.  DTV  channel  *12  can  be  substituted 
for  DTV  channel  *35  at  Moscow  at 
coordinates  46-40-54  N.  and  116-58-13 
W.  with  a  power  of  128.5,  a  height 
above  average  terrain  HAAT  of  339.7 
meters.  Since  the  community  of 
Moscow  is  located  within  400 
kilometers  of  the  U.S. -Canadian  border, 
concurrence  from  the  Canadian 
government  must  be  obtained  for  these 
allotments. 

DATES:  Comments  must  be  filed  on  or 
before  December  2,  2002.  and  reply 
comments  on  or  before  December  17, 
2002. 

ADDRESSES:  The  Commission  permits 
the  electronic  filing  of  all  pleadings  and 
comments  in  proceeding  involving 
petitions  for  rule  making  (except  in 
broadcast  allotment  proceedings).  See 
Electronic  Filing  of  Documents  in  Rule 
Making  Proceedings,  GC  Docket  No.  97- 
113  (rel.  April  6,  1998).  Filings  by  paper 
can  be  sent  by  hand  or  messenger 
delivery,  bv  commercial  overnight 
courier,  or  by  first-class  or  overnight 
U.S,  Postal  Service  mail  (although  we 


continue  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  The 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  236 
Massachusetts  Avenue.  NE..  Suite  110, 
Washington,  DC  20002.  The  filing  hours 
at  this  location  are  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building.  Commercial 
overnight  mail  (other  than  l^S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  Elast  Hampton 
Drive,  Capitol  Heights.  MD  20743.  U.S, 
Postal  Service  first-class  mail.  Express 
Mail,  and  Priority  Mail  should  be 
addressed  to  445  12th  Street.  SW., 
Washington.  DC  20554.  All  filings  must 
be  addressed  to  the  Commissions 
Secretary,  Office  of  the  Secretary. 
Federal  Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FC(;. 
interested  parties  should  servt'  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Anne  Goodwin  Oump. 
Fletcher,  Heald  &  Hildreth.  PLC.  1300 
North  17th  Street.  Eleventh  Floor. 
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Arlington.  Virginia  22209  ((  nuiisfl  for 
State  Board  nf  Education.  State  of 

Idaho) 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blurnenthdl.  Medi.i  Bureau,  (202)  418- 
1W)() 

SUPPLEMENTARY  INFORMATION:  Thi^  is  a 
synopsis  of  the  Commissions  \r)ti(  e  of 
Proposed  Rule  Malting.  MB  Docket  No 
02-315.  adopted  October  2.  2002.  and 
released  October  9,  2002.  The  full  text 
of  this  document  is  available  tor  [)uhli( 
inspection  and  copying  tlunng  regular 
business  hours  in  the  FCC  Reference 
Information  Center.  Portals  11.  44.t  12th 
Street.  SW..  Room  r.Y-A257. 
Washington.  DC,  205,54  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW..  Room  CY-B402. 
Washington.  DC.  20554.  telephone  202- 
863-2893.  facsimile  202-8«3-2898,  or 
via-e-mail  qualexmfmwl  com 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  p.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
Spe47CFR  1  1204(b)  for  rules 
governing  permissible  e.\  parte  contacts. 

For  information  regarding  prt)per 
filing  proc:edures  for  comments,  see  47 
CFR  1  415and  1  420 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting. 
Televisitm. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  C'FR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

.Authority:  47  I    S  ( :    !')4.  303.  .'134  and  3,^fi. 

§73.606    [Amended] 

2.  Section  73.ft06(b).  the  Table  of 
Television  Allotments  under  Idaho  is 
amended  by  removing  channel  *  12-  and 
adding  channel  *35-at  Moscow, 

§73.622    [Amended] 

3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Idaho  is  amended  by  removing  DTV 
channel  *35  and  adding  DTV  channel 
*12  at  Moscow, 


hVdf>ral  Communications  Commission, 
Barbara  A.  Kreisman. 

l.hit'l.  \'i(ino  Division  Mfdin  Bumnii. 

!KR  Do(    1)2-2023.3  Kil.-il  10-l.=>-02.  8:45  ami 

BILLING  CODE  6712-01 -P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2320:  MB  Docket  No.  02-288,  RM- 
10525:  MB  Docket  No.  02-289.  RM-10526: 
MB  Docket  No.  02-290,  RM-10S27;  MB 
Docket  No.  02-291.  RM-1 0528:  MB  Docket 
02-292.  RM-1 0540:  MB  Docket  No.  02-293: 
RM-1 0541:  and  Docket  No.  02-294:  RM- 
10543] 

Radio  Broadcasting  Services;  Arthur, 
NE;  Idaho  Falls.  ID;  Manila,  UT; 
McLean,  TX;  Opal,  WY;  Tignall,  GA; 
and  Wheeler,  TX 

AGENCY:  Federal  Communications 

Cninmission 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes 

seven  allotments  to  Arthur,  NE:  Idaho 
Falls.  ID;  Manila.  UT;  McLean.  TX: 
Opal.  WY:  Tignall.  GA:  and  Wheeler. 
TX.  The  Commission  requests 
comments  on  a  [x-tition  filed  by 
[iroposing  the  allotment  of  (Channel 
244A  at  Tignall.  (ieorgia.  as  the 
(  ommunitv  s  first  local  aural 
transmission  service  .  f^hannel  244A  can 
be  allotted  to  Tignall  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  9.8  kilometers  (6.1 
miles)  northwest  to  avoid  a  short- 
spacing  to  tht!  licensed  site  of  Station 
WAKB(FM).  C:hannel  245C3.  Wrens. 
Georgia.  The  coordinates  for  Channel 
244 A  at  Tignall  are  33-5,5-40  North 
Latitude  and  82-48-58  West  Longitude. 
.SVf  Supplementarv  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  November  18.  2002.  and  reply 
comments  on  or  before  December  3. 
2002 

ADDRESSES:  Federal  Communications 
(;ominission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  his  counsi;!.  or  consultant,  as 
follows:  Georgia-Carolina  Broadcasting 
Co..  LLC.  c/o  Robert  Lewis  Thompson. 
Esq..  Thiemann.  Aitken  &  Vohra.  LLC. 
908  King  Street.  Suite  300.  Alexandria. 
Virginia  22314;  Scott  D.  Parker,  c/o 
Richard  ,A.  Helmick.  Esq..  Cohn  & 
Marks.  LLP.  1920  N  Street.  NW..  Suite 
300.  Washington,  DC  20036:  Rural  Pima 
Broadcasting,  c/o  Scott  C.  Cinnamon. 
1090  Vermont  Ave..  Suite.  800. 
Washington,  DC]  20005;  Arthur  Radio 


Broadcasting,  c/o  lohn  M.  Pelkey.  Esq.. 
Garvev.  Schubert  &  Barer.  1000  Potomac 
Street".  NW..  5th  Floor.  Washington.  DC 
20007;  Mr.  Robert  Fabian.  4  Hickory 
Crossing  Lane.  Argyle.  Texas  76226: 
Maurice  Salsa.  5615  Evergreen  Valley 
IDrive.  Kingwood.  Texas  77345:  and 
Black  Diamond  Broadcasting,  c/o  Scott 
C.  Cinnamon.  1090  Vermont  Ave..  Suite 
800.  Washington.  DC  20005. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
02-288:  MB  Docket  No.  02-289:  and  MB 
Docket  No.  02-290.  MB  Docket  No.  02- 
291;  MM  Docket  No.  02-292:  MB  Docket 
No.  02-293  and  MB  Docket  No.  02-294: 
adopted  September  11.  2002.  and 
released  September  27.  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FfX]  Reference  Information  Center 
(Room  CY-A257).  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International.  Portals  II.  445 
12th  Street.  SW..  Room  CY-B402. 
Washington.  DC  20554. 

The  Commission  requests  comments 
on  a  petition  filed  by  Scott  D.  Parker 
proposing  the  allotment  of  Channel 
300C1  at  Idaho  Falls.  Idaho,  as  the 
community's  six  local  commercial  FM 
transmission  service.  Channel  300C1 
can  be  allotted  to  Idaho  Falls  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
19.6  kilometers  (12.2  miles)  north  to 
avoid  a  short-spacing  to  the  licensed 
and  construction  permit  site  for  Station 
KLIDD(FM).  Channel  300C.  Roy.  Utah. 
The  coordinates  for  Channel  330C1  at 
Idaho  Falls  are  43-39-59  North  Latitude 
and  112-00-06  West  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Rural  Pima 
Broadcasting  proposing  the  allotment  of 
Channel  249A  at  Manila.  Utah,  as  the 
community's  first  local  aural 
transmission  service.  Channel  249A  can 
be  allotted  to  Manila  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  249A  at  Manila  are  40-59- 
1 7  North  Latitude  and  109-43-19  West 
Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Arthur  Radio 
Broadcasting  proposing  the  allotment  of 
Channel  300C1  at  Arthur.  Nebraska,  as 
the  community's  first  local  aural 
transmission  service.  Channel  300C1  at 
can  be  allotted  to  Arthur  in  compliance 
with  the  Commission's  minimum 
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distance  separation  requirements  of 
with  a  site  restriction  of  8,0  kilometers 
(5,0  iles)  northwest  to  avoid  the  vacant 
allotment  site  for  Channel  297C1  at 
Hershey,  Nebraska.  The  coordinates  for 
Channel  Arthur  are  41-37-10  North 
Latitude  and  101-45-57  West 
Longitude. 

The  Commission  requests  comments 
on  a  petition  filed,  by  Robert  Fabian 
proposing  the  allotment  of  Channel 
267C3  at  McLean,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  267C3 
can  be  allotted  to  McLean  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of.  21.4  kilometers  (13.3 
miles)  southwest  to  avoid  a  short- 
spacing  to  the  licensed  site  of  Station 
KNOX(FM),  Channel  266C,  Woodward. 
Oklahoma.  The  coordinates  for  Channel 
267C3  at  McLean  are  North  Latitude  and 
West  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Maurice  Salsa 
proposing  the  allotinent  of  Channel 
280C2  at  Wheeler,  Texas,  as  the 
community's  first  local  aural 
transmission  service..  Channel  280C2 
can  be  allotted  to  Wheeler  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
6.7  kilometers  (4.1  miles)  northeast  to 
avoid  short-spacings  to  the  licensed  site 
of  Station  KKYN-FM,  Channel  280C2, 
Plainview,  Texas,  and  Station 
KHYM(FM),  Channel  280C1,  Copeland, 
Kansas  The  coordinates  for  Charmel 
280C2  at  Wheeler  are  35-28-55  North 
Latitude  and  100-12-56  West 
Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Black  Diamond 
Broadcasting  proposing  the  allotment  of 
Channel  263A  at  Opal,  Wyoming,  as  the 
coiBimunity's  first  local  aural 
transmission  service.  Channel  263A  can 
be  allotted  to  Opal  in  compliance  with 
the  Cotmnission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of.  6.3  kilometers  (3.9  miles) 
east  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  KSFI(FM), 
Channel  262C,  Salt  Lake  City,  Utah.  The 
coordinates  for  Channel  263A  at  Opal 
are  41^6-16  North  Latitude  and  110- 
14-50  West  Longitude. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  channel  allotments. 
See  47  CFR  1,1 204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1,415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336, 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
bv  adding  Tignall.  Channel  244A. 

"  3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Channel  300C1  at  Idaho  Falls, 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  adding  Arthur,  Channel  300C1. 

'  5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  McLean.  Channel  267C3:  and 
Wheeler,  Channel  280C2. 

6.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
adding  Manila,  Channel  249A. 

7.  Section  73, 202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Opal.  Channel  263A, 
Federal  Communications  Commission, 

John  A.  Karousos, 

Assistant  Ctiief.  Audio  Divison,  Media 

Bureau. 

IFR  Doc,  02-26225  Filed  10-15-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2311;  MB  Docket  No.  02-287;  RM- 
10569] 

Radio  Broadcasting  Services;  Stuart, 
OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule, 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Robert 
Fabian  proposing  the  allotment  of 
Channel  228A  at  Stuart,  Oklahoma,  as 
that  community's  first  commercial 
broadcast  transmission  service,  Channel 


228A  can  be  allotted  to  Stuart  in 
compliance  with  the  minimum  distance 
separation  requirements  of  the 
Commission's  Rules  at  the  city  reference 
coordinates  without  a  site  restriction. 
The  coordinates  for  Channel  228A  at 
Stuart  are  34-54-18  and  96-06-00. 

DATES:  Comments  must  be  filed  on  or 
before  November  18.  2002.  and  reply 
comments  on  or  before  December  3, 
2002. 

ADDRESSES:  Federal  Communications 
Commission.  445  Twelfth  Street.  SW.. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  ser.e  the 
petitioner,  as  follows:  Robert  Fabian,  4 
Hickorv  Crossing  Lane,  .\rgyle.  Texas. 
76226,' 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissions  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
02-287,  adopted  September  11.  2002. 
and  released  September  27.  2002,  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  445 
Twelfth  Street.  SW.,  Washington.  DC 
20554  (CYA257),  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International  Portals 
II.  445  12th  Street.  SW..  Room  CY-B402. 
Washington.  DC.  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexinf&aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1,415  and  1.420, 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  I    S  C   1  i4.  303,  334  and  3.«. 

§  73.202    [Amended] 

2.  Section  7r202|b).  tiu'  T.ilil.'  nf  FM 
Aliotmt'nts  undtT  OklahDina,  is 
dniended  In  ddding  Muart.  tilianiu'l 
228A. 

1  •■(tcral  (■()mninnic:ation.s  Commission. 

|ohn  \.  Karousos. 

Assistant  Chief.  Audio  Division.  Media 

Hurrau. 

IfK  Due.  02-26228  Filed  10-15-02:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2226;  MB  Docket  No.  02-274.  RM- 
10560:  MB  Docket  No.  02-275,  RM-10561] 

Radio  Broadcasting  Services;  Jasper, 
FL  and  Tigerton,  Wl 

AGENCY:  Federal  C.nninuinif  atinns 

(lonimissinn 

ACTION:  ProposfMJ  rulf. 


SUMMARY:  The  Audio  Division  requests 

comment  on  a  petition  filed  In 
Powerline  N'A.  Inc.  propo.sing  the 
allotment  of  Channel  298A  at  lasper. 
Florida,  a.s  the  communitv's  first  lo(  al 
aural  transmission  ser\ice  (Channel 
298A  can  be  allotted  to  lasper  in 
compliance  with  the  (Commission's 
minimum  distance  separatKni 
requirements  with  a  site  restriction  nl 
2.2  kilometers  (1.4  miles)  nc.irthwfst  to 
avoid  a  short-spacing  to  the  vacant 
allotment  site  of  Clhannel  294(^.<,  Perrv. 
Florida.  The  coordinates  for  Channel 
298A  at  jasper  are  .30-31-49  North 
Latitude  and  82-57-58  West  Longitude 
The  Audio  Division  also  requests 
comment  on  a  petition  filed  bv 


.Starbiiard  Broadcasting,  Inc.  proposing 
the  allotment  of  Channel  295A  at 
Tigerton.  \Visc:onsin.  as  the 
communitv's  first  local  aural 
transmission  servif;e.  Channel  295A  can 
be  allotted  to  Tigerton  in  t:ompliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  14.1  kilometers  (8.7 
miles)  northeast  to  avoid  a  short-spacing 
to  the  liiense  sites  of  Station  VVLfS'. 
Channel  29.u:i,  Marshfield.  Wisconsin. 
Station  W|LW.  Clhannel  294C3,  Allouez. 
Wis!  onsin.  and  Statiim  WUPM.  Channel 
295C1.  Ironwood.  Michigan.  The 
coordinates  for  Channel  295A  at 
Tigerton  are  44-50-07  North  Latitude 
and  H8-.')B-41  West  Longitude. 
DATES:  (lomments  must  be  filed  on  or 
befiire  November  12.  2002.  and  reply 
(  ommeiits  on  or  before  .November  26. 
2002 

ADDRESSES:  Federal  Communications 
( iommission,  445  Twelfth  Street.  SW., 
Washington,  DC  20554   In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Powerline  N'A,  Inc..  c/o  Clyde 
S(  ott,  |r  .  FMF  (i(jmmunications,  293  IC 
Saunders  Road,  Moultrie.  GA  31768  and 
Starho.ird  Hroadcasting,  Inc,.  c/o  David 
\'ai  heresse.  President,  1496  Bellevue  St. 
Building  2,  Cireen  Bav,  Wi.sconsin 
54, U  1 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith.  Media  Bureau,  (202) 
418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  CCommission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  Nos. 
02-274,  02-275.  adopted  September  4. 
2002,  and  released  September  20,  2002, 
I'he  full  text  of  this  (Commission 
decision  is  available  for  inspection  and 
( iipving  during  regular  business  hours 
at  the  FC(;'s  Reference  Information 
Center,  Portals  11.  445  Twelfth  Street. 
SW.  Room  CY-A25  7.  Washington,  DC 
20554.  The  complete  text  of  this 
decision  mav  also  be  purchased  from 


the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II.  445  12th  Street,  SW,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.v 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1,415  and  1,420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

,-\uthorily:  47  I'.S.C.  I.i4,  :)():),  :v.\A  and  330. 

§73.202    [Amended] 

2.  Section  73, 202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
bv  adding  Jasper.  Channel  298A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  bv  adding  Tigerton,  Channel 
295A, 

Fi'iicral  ClummLinii.ations  CCommission. 

John  A.  Karousos, 

.Kf-sistant  Chiff.  .^udia  Division.  Mi'din 

Bureau. 

UK  D()(  .  ()2-2t)2:i4  Filed  10-l.')-<)2;  H:4,t  anil 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting, 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  October  26,  2002,  at  the 
Tahoe  Seasons  Resort,  3901  Saddle  Rd., 
South  Lake  Tahoe,  CA  96150.  The 
Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15,  1998, 
(64  FR  2876)  is  chartered  to  provide 
advice  to  the  Secretary  on  implementing 
the  terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 

DATES:  The  meeting  will  be  held 
October  26,  2002,  begiiming  at  1  p.m. 
and  ending  at  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Tahoe  Seasons  Resort,  3901  Saddle  Rd., 
South  Lake  Tahoe,  CA  96150. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeaimie  Stafford, 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service,  870  Emerald  Bay  Road 
Suite  1,  South  Lake  Tahoe,  CA  96150, 
(530) 573-2642, 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Federal  Interagency  Partnership's  Lake 
Tahoe  Basin  Executives  Committee  and 
the  Tahoe  Regional  Executive 
Committee,  Items  to  be  covered  on  the 
agenda  include:  (1)  orientation  of  new 
members;  (2)  guest  speaker;  (3) 
Committee  focus  for  2002  through  2004; 
and  (4)  open  public  comment.  All  Lake 
Tahoe  Basin  Federal  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  Issues  may  be 
brought  to  the  attention  of  the 
Committee  during  the  open  public 


comment  period  at  the  meeting  or  by 
filing  written  statements  with  the 
secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tahoe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Dated:  Oi;tober  7.  2002. 
Edmund  A.  Gee, 

Deputy  Forest  Supenisor 

|FR  Doc.  02-26206  Filed  U)-l.i-02:  8:45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  tiie  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  planning  meeting 
with  briefing  of  the  California  Advisory 
Committee  to  the  Commission  will 
convene  at  10  a.m.  and  adjourn  at  4  p.m. 
on  Wednesday,  November  20,  2002.  at 
the  Sacramento  Convention  Center. 
Room  103,  1030  15th  Street, 
Sacramento,  California  95814.  The 
Committee  will  discuss  with  local 
officials  post-9/11  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office,  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  in  Washington.  DC.  October  9,  2002. 
Les  )in, 

Staff  Director.  Office  of  the  Staff  Director. 
|FR  Dot:,  02-2626.T  Filed  10-1.5-02;  8:4.t  am] 
BILLING  CODE  633S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Virginia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 


Civil  Rights,  that  a  meeting  with  briefing 
of  the  Virginia  Advisory  (x)mmitt(H'  to 
the  Commission  will  convene  at  9:30 
a.m.  and  adjourn  at  3  p,m,  on  October 
31.  2002.  at  the  Washington  Suitfss 
Hotel.  Board  Room.  100  South  Reynolds 
Street.  Alexandria.  Virginia  22304.  The 
Committee  will  hold  a  planning  session 
beginning  at  9:30  a.m.  to  review  its  draft 
report  entitled  "Civil  Rights  Concern  in 
the  Metropolitan  Washington  Area  in 
the  Aftermath  of  the  September  9/ 1 1 
Tragedies:  Muslims.  Sikhs.  Arab 
Americans,  South  Asian  Americans,  and 
Muslim  Women,"  and  decide  on  new 
projects.  The  Committee  will  hold  a 
briefing  from  1:45  p.m.  to  3  p.m,  on 
current  civil  rights  developments  in  the 
state  from  knowledgeable  communit\ 
representatives. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  Richard  E,  Patrick.  703- 
719-6499,  or  Edward  Darden  of  the 
Eastern  Regional  Office.  202-376-7533 
(TDD  202-376-8116),  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
davs  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission, 

Dated  in  Washington,  DC;,  0(  tobcr  5).  2002, 
Les  Jin. 

Staff  Director.  Offict-  ot  the  Staff  Director. 
|FR  Doc.  02-26254  Filed  10-1.5-02;  8:4.5  am| 
BILLING  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China:  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  People's 
Republic  of  China  (PRC)  in  response  to 
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requests  from  the  Crawfish  Processors 
Alliance  (petitioner)  and  the  Louisiana 
Department  f)f  Agriculture  &  Forestry 
and  Bob  Odom.  Commissioner;  and 
from  respondents  China  Kingdom 
Import  iSt  Export  Co  ,  Ltd  .  di^d  ('hina 
Kingdoma  Import  A  Export  Co  .  Ltd  .  aka 
Zhongda  Import  &  Export  Clo..  Ltd. 
(China  Kingdom)  and  Qingdao  Zhengri 
Seafood  Company.  Ltd..  aka  Qingdao 
Zhengri  Seafoods  (Qingdao  Zhengri). 
The  period  of  review  (P(1R)  is  from 
September  1.  2000,  through  August  :tl. 
2001 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
(NV).  The  preliminary  results  are  listed 
below  in  the  section  titled  "Preliminary 
Results  of  Review."  If  these  preliminarv 
results  are  adopted  in  our  final  results, 
we  will  in.struct  the  LIS.  Customs 
Ser\'ice  to  assess  antidumping  duties 
based  on  the  difference  between  the 
export  price  (EP)  or  constructed  export 
price  (CEP),  as  applicable,  and  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
See  the  •Preliminarv'  Results  of  Review" 
section  of  this  notice. 
EFFECTIVE  DATE:  October  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Campau  or  Maureen  Flannery, 
Import  .administration.  International 
Trade  Administration.  LIS  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.VV., 
Washington,  DC  20230,  telephone: 
(202)  482-1395  or  (202) 482-3020, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

L'nless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  provisions  codified  at  19  CFR  part 
351  (2001). 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  freshwater  crawfish  tail  meat 
from  the  PRC  on  .September  15.  1997. 
See  S'otice  of  Amendment  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order  Freshwater  Crawfish  Tail  Meat 
from  the  People's  Republic  of  China.  62 
PR  48218  (September  15.  1997).  On 
September  28,  2001,  in  accordance  with 
19  CFR  351.213(b)(1),  the  Department 
received  a  request  from  the  petitioner  to 
conduct  an  administrative  review  of 
several  companies,  covering  the  period 
from  September  1,  2000,  through  August 


31,  2001.  On  September  28,  2001, 
respondents  China  Kingdom  and 
Qingdao  Zhengri  also  requested  review 
of  their  own  shipments.  The  Department 
initiated  an  antidumping  duty 
administrative  review  for  this  case  on 
October  23,  2001.  See  Initiation  of 
Antidumping  and  Counten'ailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  m  Part.  65  FR  54195 
(October  26.  2001). 

On  May  20.  2002.  the  Department 
determined  that  it  was  not  practicable  to 
complete  the  preliminary  results  of  this 
review  within  the  statutory  time  limit. 
C'onsequentlv.  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  and 
section  351.213(h)(1)  of  the 
Department's  regulations,  the 
Department  extended  the  deadline  for 
completion  of  the  preliminary  results  of 
the  administrative  review  by  120  days, 
to  September  30,  2002.  See  \'otice  of 
Extension  of  Time  Limit  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China.  67  FR  36856  (May 
28,2002) 

On  lulv  31,  2002.  in  accordance  with 
sections '351.213(d)(1)  and  (3)  of  its 
regulations,  the  Department  rescinded, 
in  part,  this  administrative  review  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat.  See  Freshwater 
Cnmiish  Tail  Meat  from  the  People's 
Republic  of  China:  Notice  of  Rescission, 
m  Part,  of  Antidumping  Duty 
Administrative  Review  for  the  Period 
September  1.  2U00.  through  August  31. 
2001.  67  FR  50860  (August  6,  2002).  The 
Department  rescinded  the  review  only 
with  respect  to  those  companies  which 
had  no  reportable  LIS.  entries  or  exports 
of  subject  merchandi.se  during  the 
period  of  review,  or  for  which  all 
applicable  requests  for  review  were 
withdrawn  in  a  timely  manner. 

Following  the  rescission,  this  review 
now  covers  the  following  companies; 
China  Kingdom;  Fujian  Pelagic  Fishery 
Group  Co.  (Fujian  Pelagic);  Qingdao 
Rirong  Foodstuff  Co.,  Ltd.,  aka  Qingdao 
Rirong  F^oodstuffs  (Qingdao  Rirong); 
Qingdao  Zhengri/Yancheng  Yaou 
.Seafoods  (Qingdao  Zhengri/Yancheng 
Yaou),  Shantou  SEZ  Yangfeng  Marine 
Products  Co.  (Shantou  SEZ);  Suqian 
Foreign  Trade  Corp.,  aka  Suqian  Foreign 
Trading  (Suqian  Foreign  Trade); 
Yancheng  Foreign  Trade  Corp.,  aka 
Yancheng  Foreign  Trading,  aka  Yang 
C.heng  Foreign  Trading  (Yancheng 
Foreign  Trade);  and  Yangzhou  Lakebest 
Foods  Co..  Ltd.  (Yangzhou  Lakebest). 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  this 
antidumping  duty  order  is  freshwater 


crawfish  tail  meat,  in  all  its  forms 
(whether  washed  or  with  fat  on, 
whether  purged  or  unpurged),  grades, 
and  sizes;  whether  frozen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  fresh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  1605.40.10,10  and 
1605.40.10.90,  which  are  the  new  HTS 
numbers  for  prepared  foodstuffs, 
indicating  peeled  crawfish  tail  meat  and 
other,  as  introduced  by  the  U.S. 
Customs  Service  in  2000,  and  HTS 
numbers  0306.19.00.10  and 
0306.29.00.00,  which  are  reserved  for 
fish  and  crustaceans  in  general.  The 
HTS  subheadings  are  provided  for 
convenience  and  Customs  purposes 
only  The  written  description  of  the 
scope  of  this  order  is  dispositive. 

Treatment  of  Qingdao  Zhengri  and 
Yancheng  Yaou 

We  determine  that  Qingdao  Zhengri 
and  Yancheng  Yaou  should  be  treated  as 
a  single  entity  for  purposes  of  this 
administrative  review.  In  their 
responses  to  the  Department's 
questionnaires,  both  companies  stated 
that  they  are  related  through  a  Hong 
Kong  company  that  owns  significant 
shares  in  both  companies.  In  addition, 
the  companies  reported  that  the  Hong 
Kong  owner  consolidated  Qingdao 
Zhengri's  selling  activities  with  those  of 
Yancheng  Yaou  in  January  2000.  See 
Response  of  Y'ancheng  Yaou  Seafoods 
to  Section  A  of  the  Department's 
Questionnaire;  2000-2001  Review 
(March  11.  2002)  at  page  1;  and 
Response  of  Qingdao  Zhengri  Seafood 
Co..  Ltd.  to  Section  A  of  the 
Department's  Questionnaire:  Crawfish 
Tail  Meat  2000-2001  Review 
Investigation  (March  11,  2002)  at  page  1. 
Qingdao  Zhengri/Yancheng  Yaou 
submitted  three  consolidated 
supplemental  responses  to  sections  A, 
C,  and  D  of  the  Department's 
questionnaire.  For  the  reasons  cited 
above,  the  Department  is  treating  these 
two  companies  as  a  single  entity  for 
these  preliminary  results. 

Application  of  Facts  Available 

1.  Fujian  Pelagic,  Shantou  SEZ.  Suqian 
Foreign  Trade.  Yancheng  Foreign  Trade, 
and  Y'angzhou  Lakebest 

As  further  discussed  below,  pursuant 
to  sections  776(a)(2)(A)  and  (B)  and 
section  776(b}  of  the  Act,  the 
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Department  determines  that  the 
application  of  total  adverse  facts 
available  is  warranted  for  respondents 
Fujian  Pelagic,  Shantou  SEZ,  Suqian 
Foreign  Trade,  Yancheng  Foreign  Trade, 
and  Yangzhou  Lakebest,  All  five  of 
these  respondents  failed  to  respond  to 
some  or  all  of  the  Department's 
questionnaires  for  this  POR.  Yangzhou 
Lakebest  and  Suqian  Foreign  Trade 
responded  to  the  Department's  initial 
questionnaire,  but  then  failed  to 
respond  to  the  Department's 
supplemental  questionnaires.  Fujian 
Pelagic,  Shantou  SEZ,  and  Yancheng 
Foreign  Trade  failed  to  respond  to  any 
of  the  Department's  questionnaires. 
Sections  776(a)(2)(A)  and  776(a)(2)(B)  of 
the  Act  provide  for  the  use  of  facts 
available  when  an  interested  party 
withholds  information  that  has  been 
requested  by  the  Department,  or  when 
an  interested  party  fails  to  provide  the 
information  requested  in  a  timely 
manner  and  in  the  form  required.  These 
five  respondents  failed  to  provide 
information  explicitly  requested  by  the 
Department;  therefore,  we  must  resort  to 
the  facts  otherwise  available.  Because 
these  respondents  did  not  respond  to 
the  Department's  questionnaires, 
sections  782(d)  and  (e)  of  the  Act  are  not 
applicable.  In  addition,  section  782(c)(1) 
does  not  apply  because  these  parties  did 
not  indicate  that  they  were  unable  to 
submit  the  information  required  by  the 
Department, 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  the  respondent,  if  it  determines  that 
a  party  has  failed  to  cooperate  to  the 
best  of  its  ability.  In  applying  the  facts 
otherwise  available,  the  Department  has 
determined  that  an  adverse  inference  is 
warranted  pursuant  to  section  776(b)  of 
the  Act  because  the  Department  has 
determined  that  these  respondents 
failed  to  cooperate  to  the  best  of  their 
ability. 

The  Department  finds  that,  by  not 
providing  the  necessary  responses  to  the 
questionnaires  issued  by  the 
Department,  these  five  companies  have 
failed  to  cooperate  to  the  best  of  their 
ability.  None  of  these  companies  cited 
any  reason  for  their  failure  to  respond. 
Without  this  information,  the 
Department  cannot  calculate  margins  for 
these  companies  nor  determine  that  any 
merits  a  separate  rate.  This  information 
was  in  the  sole  possession  of  the 
respondents,  and  could  not  be  obtained 
otherwise.  Thus,  the  Department  is 
precluded  from  calculating  margins  for 
these  companies  or  determining 
eligibility  for  separate  rates.  Therefore, 
in  selecting  from  the  facts  available,  the 


Department  determines  that  an  adverse 
inference  is  warranted.  In  accordance 
with  sections  776(a)(2)(A)  and  (B).  as 
well  as  section  776(b)  of  the  Act.  we  are 
applying  total  adverse  facts  available  to 
Fujian  Pelagic.  Shantou  SEZ,  Suqian 
Foreign  Trade,  Yancheng  Foreign  Trade, 
Yangzhou  Lakebest  and  all  other  PRC 
exporters  that  have  not  established  that 
they  are  entitled  to  a  separate  rate.  As 
adverse  facts  available,  the  Department 
is  assigning  these  companies  the  rate  of 
223.01  percent  the  highest  rate 
determined  in  any  previous  segment  of 
this  proceeding.  See  Freshwater 
Craixfish  Tail  Meat  from  the  People's 
Republic  of  China:  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  and  Final 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review.  67  FR  19546 
(April  22,  2002).  As  discussed  below, 
this  rate  has  been  corroborated. 

2 .  China  Kingdom 

Pursuant  to  sections  776(a)(2)(A)  and 
(B)  and  section  776(b)  of  the  Act.  the 
Department  determines  that  the 
application  of  adverse  facts  available  is 
also  warranted  for  respondent  China 
Kingdom.  At  verification,  China 
Kingdom  explained  that  the  total 
production  and  factors  of  production 
reported  in  its  answers  to  the 
Department's  questionnaires  were  based 
on  production  outside  the  POR.  China 
Kingdom  then  attempted  to  submit  new 
factual  information,  consisting  of  new- 
figures  for  total  production  and  factors 
of  production.  See  Memorandum  to  the 
File:  Antidumping  Duty  Administrative 
Review  of  Freshwater  Crawfish  Tail 
Meat  from  the  People's  Republic  of 
China:  Verification  Report  for  China 
Kingdom  Import  &  Export  Co..  Ltd. 
(September  16,  2002)  (China  Kingdom 
Verification  Report).  Sections 
776(a)(2)(A)  and  776(a)(2)(B)  of  the  Act 
provide  for  the  use  of  facts  available 
when  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  or  when  an  interested 
party  fails  to  provide  the  information 
requested  in  a  timely  manner  and  in  the 
form  required.  China  Kingdom  failed  to 
provide  total  production  and  factors  of 
production  for  the  relevant  POR  in  a 
timelv  manner. 

Section  782(c)(1)  of  the  Act  provides 
that  if  an  interested  party  "promptly 
after  receiving  a  request  from  { the 
Department}  for  information,  notifies 
{the  Department}  that  such  party  is 
unable  to  submit  the  information 
requested  in  the  requested  form  and 
manner,"  the  Department  may  modifv- 
the  requirements  to  avoid  imposing  an 
unreasonable  burden  on  that  party. 
Throughout  the  course  of  this  review. 


China  Kingdom  had  several 
opportunities  to  correct  the  reported 
data.  However,  at  no  time  prior  to  the 
verification  did  China  Kingdom  notify 
the  Department  that  it  had  any  difficulty 
in  obtaining  the  production  or  factors  of 
production  data  from  the  relevant  POR 
At  no  point  during  the  review  did  China 
Kingdom  seek  guidance  on  alternative 
reporting  requirements,  or  propose  an 
alternate  form  for  submitting  the 
required  data,  as  contemplated  in 
section  782(c)(1)  of  the  Act. 

Section  782(d)  of  the  Act  provides 
that  if  the  Department  determines  that  a 
response  to  a  request  f(jr  information 
does  not  comply  with  the  request,  the 
Department  will  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  shall,  to  the  extent 
practicable,  provide  that  per.son  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  that  person  submits 
further  information  that  continues  to  be 
unsatisfactorv.  or  this  information  is  not 
submitted  within  the  applicable  time 
limits,  the  Department  may,  subject  to 
section  782(e).  disregard  all  or  part  of 
the  original  and  subsequent  responses. 
as  appropriate.  In  its  questionnaire,  the 
Department  asked  China  Kingdom  to 
provide  production  and  factors  of 
production  data  for  the  POR  (September 
1,  2000.  to  August  31.  2001).  Prior  to  the 
verification,  the  Department  had  no 
means  of  determining  whether  the  data 
came  from  the  relevant  POR,  and 
therefore  could  not  inform  the 
respondent  that  its  response  was 
deficient.  On  the  other  hand.  China 
Kingdom  had  access  to  the  necessarv' 
information,  and  was  fully  aware  of  the 
time  period  covered  by  the  current 
review.  In  addition.  China  Kingdom  had 
ample  opportunities  to  correct  its  data 
prior  to  verification,  but  did  not  allempt 
to  do  so  until  verification  had  started. 

Section  782(e)  of  the  Act  states  that 
the  Department  shall  not  decline  to 
consider  information  deemed 
"deficient"  under  section  782(d)  if:  (1) 
the  information  is  submitted  by  the 
established  deadline:  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties.  As  discussed  above, 
China  Kingdom  had  ample  time  to 
submit  the  production  and  factors  of 
production  data  for  the  relevant  POR, 
but  failed  to  do  so.  In  addition,  the 
Department  had  provided  China 
Kingdom  with  the  exact  dates  for 
verification  well  in  advance.  However. 
China  Kingdom  wailed  until  verification 
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to  submit  thf  production  data  fur  th*" 
fplevant  PUR.  Thus,  the  data  reportfd  in 
the  questionnaire  resp(3nse  could  not  be 
verified.  As  set  forth  in  section 
351.307ld)  of  the  Department  s 
regulations,  the  purpose  of  verification 
is  to  venf\'  the  accuracy  and 
completeness  of  the  information  iii  tli>' 
questionnaire  responses,  China 
Kingdom  did  not  art  to  the  best  of  its 
abilitv  to  comply  with  the  Department's 
request  for  information  The  production 
and  factors  of  production  data  for  the 
relevant  PCJR  is  critical  to  the 
calculation  of  a  dumping  margin  ( ihina 
Kingdom  failed  to  provide  this 
information  in  its  February  27.  2002. 
responses  to  the  Department's  section  A 
through  D  questionnaire  In  addition, 
between  Februarv  27.  2002.  and  .August 
8.  2002.  China  Kingdom  failed  to  note 
that  the  data  it  had  provided  was 
completely  irrelevant  to  this 
administrative  review,  and  failed  to 
request  an  opportunitv  to  submit 
corrected  data  .\t  no  time  did  the 
respondent  indic:ate  that  it  had  trouble 
obtaining  or  submitting  the  data  for  th>' 
relevant  POR  Consequentlv.  (^hiria 
Kingdom  has  not  demonstratfd  th.it  it 
acted  to  the  best  of  its  ahilitv  ni 
providing  the  information  requested  b\ 
the  Department   in  addition,  the 
information  was  so  incomplete  that  it 
could  not  be  used  in  the  determination 
The  submitted  questionnaire  response 
for  production  and  factors  of  production 
was  unverifiabU'  See  Verificntinn 
Report  at  10  For  these  n?asons.  the 
information  could  not  be  used  without 
undue  difficulty 

Section  77B(b)  of  the  Act  provides 
that,  in  seU'cting  from  among  the  faf  ts 
available,  the  Department  mav  use  an 
inference  that  is  adverse  to  the  interests 
of  the  respondent,  if  it  deti-rmines  that 
a  partv  has  failed  to  coopt'rat*'  In  ihf 
best  of  Its  ability   In  appl\  ing  thi;  facts 
otherwise  available,  the  Department 
finds  that  an  adverse  inference  is 
warranted,  pursuant  to 

section  776(b)  of  the  .Ai  t.  because,  as 
discussed  above,  the  Department  has 
determined  that  China  Kingdfim  has 
failed  to  looperate  to  the  best  of  it> 
abilitv  As  adverse  facts  availabU'.  the 
Department  is  assigning  C^hina  kingdom 
the  rate  of  223  01  pert.ent  the  highest 
rate  determined  in  anv  previous 
segment  of  this  proceeding  See 
Memorandum  to  Joseph  A  Spetniii 
Freshwater  Cra^^iish  Tail  Meat  from  the 
People  s  Repubhr  ol  China  IPRCl 
Apphcation  nf  Total  Adverse  Facts 
Available  for  Chma  knifidom  Import  /^ 
Export  Co  ,  Ltd  in  the  Prelimmary 
Results  of  the  Administrative  Review  for 
the  Period  9/1/00  -  8/31/01  (September 
30.  2002)  {China  Kingdom  AFA  Memo) 


.•\s  discussed  further  below,  this  rate  has 
been  corroborated. 

3  Qingdao  Zhengrt/Yancheng  Yaou 

Pursuant  to  sections  776(a)(2)(A)  and 
(B)  and  section  776(b)  of  the  Act.  the 
Department  determines  that  the 
application  of  adverse  facts  available  is 
also  warranted  for  respondents  Qingdao 
Zhengri  and  Yancheng  Yaou   As  noted 
above,  we  have  determined  that 
Qingdao  Zhengri  and  Yancheng  Yaou 
sh'iuld  be  treated  as  a  single  entity.  On 
lune  4.  2002.  Qingdao  Zhengri/ 
^'ani  heng  Yaou  inf(jrmed  us  that 
Qingdao  Zhengri  "does  not  wish  to 
partit  ipate  in  a  verification."  See  Letter 
from  Qingdao  Zhengri.  at  1  (June  4. 
2002)  This  de<;ision  prevented  the 
verific  ation  of  information  placed  on  the 
record  Se<:tion  776(a)(2)(D)  warrants  the 
use  of  facts  otherwi.se  available  in 
reat  hing  a  determination  when 
information  is  provided,  but  cannot  be 
verified   Furthermore,  on  July  23.  2002. 
Qingdao  Zhengri/Yancheng  'V'aou  stated 
th.it  Qingdao  Zhengri  "did  not  make  any 
sales  during  the  period  of  review  prior 
to  lanuary  3.  2000"  See  Letter  from 
Qiniiiliio'Zhengn.  at  1  (June  23.  2002). 
Ihis  statement  contradicted  earlier 
rt'spnnses  where  Qingdao  Zhengri/ 
Yancheng  Yaou  stated  that  Qingdao 
Zhengri  did  not  have  any  sales  during 
thf  POR   In  a(ldition.  several 
submissions  made  bv  Qingdao  Zhengri/ 
Yancheng  Yaou  did  not  contain  accurate 
<;ertifi(  ations.  as  required  by  section 
351  30  Mgl  of  the  Department's 
regulations  .Sections  776(a)(2)(.M  and 
776(a)|2)(B)  of  the  .Act  provide  for  the 
use  of  facts  otherwise  available  when  an 
interesti'(i  partv  withholds  information 
that  h.is  bet'ii  requested  by  the 
De|)artment.  or  when  an  interested  party 
tails  to  provide  tht?  information 
requrstfd  in  a  timelv  manner  and  in  the 
form  required. 

Sini  e  Qingdao  Zhengri/Yancheng 
Yaou  did  not  allow  on-site  verification 
of  its  responses  ,j|  Qingdat)  Zhengri. 
none  of  the  information  submitted 
regarding  Qingdatj  Zhengri  could  be 
\frified.  im  hiding  its  separate  rate 
information   Furthermore,  as  discussed 
above.  Qingdao  Zhengri/Yancheng  Yaou 
made  contradictorv  statements 
regarding  sales  to  the  United  States,  and 
did  not  provide  accurate  certifications 
of  its  submissions  bv  the  deadline 
established  bv  the  Department.  Thus, 
information  submitted  by  Qingdao 
Zhengri/Yancheng  Yaou  cannot  serve  as 
a  reliabit!  basis  for  reaching  a 
determination 

.Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 


of  a  respondent,  if  it  determines  that  a 
party  has  failed  to  cooperate  to  the  best 
of  its  ability.  In  applying  the  facts 
otherwise  available,  the  Department 
finds  that  an  adverse  inference  is 
warranted,  pursuant  to  section  776(b)  of 
the  Act.  because,  as  discussed  above, 
the  Department  has  determined  that 
Qingdao  Zhengri/Yancheng  Yaou  has 
failed  to  cooperate  to  the  best  of  its 
ability  by  refusing  verification  of 
Qingdao  Zhengri.  Furthermore.  Qingdao 
Zhengri/Yancheng  Yaou  have  submitted 
contradictory  responses  regarding 
whether  Qingdao  Zhengri  had  any  sales 
of  crawfish  tail  meat  during  the  POR.  In 
addition,  Qingdao  Zhengri/Yancheng 
Yaou's  responses  were  accompanied  by 
certifications  that  did  not  comply  with 
the  requirements  of  section  351.303(g) 
of  the  Department's  regulations.  In  light 
of  these  developments,  we  conclude 
that  Qingdao  Zhengri/Yancheng  Yaou 
did  not  act  to  the  best  of  its  ability  in 
this  review.  As  adverse  facts  available, 
the  Department  is  assigning  this  entity, 
and  all  other  PRC  exporters  subject  to 
the  PRC-wide  rate,  the  rate  of  223.01 
percent  the  highest  rate  determined  in 
any  previous  segment  of  this 
proceeding.  See  Memorandum  to  Joseph 
A  Spethni:  Freshwater  Cravifish  Tail 
Meat  from  the  People's  Republic  of 
China  IPRCl:  Application  of  Total 
Adverse  Facts  Available  for  Qingdao 
Zhengri  Seafood  Co..  Ltd.  and  Yancheng 
Yaou  Seafood  Co.,  Ltd.  in  the 
Preliminary  Results  of  the 
Administrative  Review  for  the  Period 
September  1.  2000  through  August  31. 
2001  (September  30.  2002).  As 
discussed  further  below,  this  rate  has 
been  corroborated. 

4   Qingdao  Rirong 

At  verification.  Qingdao  Rirong 
explained  that  the  total  production  and 
factors  of  production  (FOP)  reported  in 
its  responses  to  the  Department's 
questionnaires  were  incomplete  because 
it  omitted  two  months  of  production 
and  c(jnsumption  data  for  each  factor. 
Qingdao  Rirong  then  attempted  to 
submit  this  new  factual  information, 
consisting  of  two  months  of  previously 
unreported  production  and 
consumption  data,  as  "minor 
corrections  "  to  the  questionnaire 
response.  The  Department  declined  to 
accept  this  new  factual  information  as 
"minor  corrections  "  See  Memorandum 
to  Joseph  A.  Spetrini:  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China  IPRCl :  Application  of 
Partial  Facts  Available  for  Factors  of 
Production:  Qingdao  Rirong  Foodstuff 
Co  .  Ltd.  Preliminary  Results  of  the 
Administrative  Review  (September  1, 
2000.  through  August  31,  2001) 
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(September  30,  2002);  see  also, 
Antidumping  Administrative  Review  of 
Freshwater  Crawfish  Tail  Meat  from  the 
People's  Republic  of  China  (PRC)  (A- 
570-848):  Sales  and  Factors  Verification 
Report  for  Qingdao  Rirong  Foodstuff 
Co.,  Ltd.  (Qingdao  Rirong)  (September 
16,  2002)  [Qingdao  Rirong  Verification 
Report),  on  file  in  the  Central  Records 
Unit  (CRU),  Room  B-099  of  the  main 
Department  building. 

Sections  776(a)(2)(A)  and  776(a)(2)(B) 
of  the  Act  provide  for  the  use  of  facts 
available  when  an  interested  party 
withholds  information  that  has  been 
requested  by  the  Department,  or  when 
an  interested  party  fails  to  provide  the 
information  requested  in  a  timely 
manner  and  in  the  form  required. 
Qingdao  Rirong  failed  to  provide 
accurate  and  complete  factor  values  for 
the  POR  in  a  timely  manner. 

Section  782(c)(lj  of  the  Act  provides 
that  if  an  interested  party  "promptly 
after  receiving  a  request  from  {the 
Department}  for  information,  notifies 
{the  Department}  that  such  party  is 
unable  to  submit  the  information 
requested  in  the  requested  form  and 
manner,"  the  Department  may  modify 
the  requirements  to  avoid  imposing  an 
unreasonable  burden  on  that  party. 
Throughout  the  course  of  this  review, 
Qingdao  Rirong  had  several 
opportunities  to  correct  the  reported 
data.  However,  at  no  time,  prior  to  the 
verification,  did  Qingdao  F^rong  notify 
the  Department  that  it  had  any  difficulty 
in  obtaining  accurate  and  complete  FOP 
for  the  relevant  POR.  At  no  point  during 
the  review  did  Qingdao  Rirong  seek 
guidance  on  alternative  reporting 
requirements,  or  propose  an  alternate 
form  for  submitting  the  required  data,  as 
contemplated  in  section  782(c)(1)  of  the 
Act. 

Section  782(d)  of  the  Act  provides 
that,  if  the  Department  determines  that 
a  response  to  a  request  for  information 
does  not  comply  with  the  request,  the 
Department  will  inform  the  person 
submitting  the  response  of  the  nature  of 
the  deficiency  and  stiall.  to  the  extent 
practicable,  provide  that  person  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  that  person  submits 
further  information  that  continues  to  be 
unsatisfactory,  or  this  information  is  not 
submitted  within  the  applicable  time 
limits,  the  Department  may,  subject  to 
section  782(e).  disregard  all  or  part  of 
the  original  and  subsequent  responses, 
as  appropriate.  In  its  questionnaire,  the 
Department  asked  Qingdao  Rirong  to 
provide  production  and  FOP  data  for 
the  POR  (September  1.  2000.  to  August 
31.  2001).  Prior  to  the  verification,  the 
Department  had  no  means  of 
determining  whisther  the  data  submitted 


were  based  on  the  entire  POR,  and 
therefore  could  not  inform  the 
respondent  that  its  response  was 
deficient.  On  the  other  hand,  Qingdao 
Rirong  had  access  to  the  necessary 
information  and  was  fully  aware  of  the 
time  period  covered  by  the  current 
review.  In  addition.  Qingdao  Rirong  had 
ample  opportunities  to  correct  its 
production  and  FOP  data  prior  to 
verification,  but  did  not  do  so  until 
verification  had  started,  although  it  was 
aware  that  the  Department  would  no 
longer  accept  new  factual  information  at 
that  point. 

Section  782(e)  of  the  Act  states  that 
the  Department  shall  not  decline  to 
consider  information  deemed 
"deficient"  under  section  782(d)  if:  (1) 
the  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties.  From  the  time  it 
received  the  original  questioimaire  until 
verification.  Qingdao  Rirong  had  ample 
time  to  submit  accurate  and  complete 
production  and  FOP  for  the  relevant 
POR.  In  addition,  the  Department  had 
provided  Qingdao  Rirong  with  the  exact 
dates  for  verification  well  in  advance, 
and  had  made  it  clear  that  all  factual 
information  should  be  submitted  prior 
to  the  start  of  verification.  However. 
Qingdao  Rirong  waited  until  verification 
to  submit  revised  FOP  based  on  revised 
production  and  consumption  data. 

Qingdao  Rirong  did  not  act  to  the  best 
of  its  ability  to  comply  with  the 
Department's  request  for  information. 
Qingdao  Rirong  should  have  been  able 
to  comply  with  the  Department's 
requests  for  information  in  a  timely 
manner.  Qingdao  Rirong's  failure  to 
provide  essential  information,  namely, 
timelv  and  complete  production  and 
FOP  data,  hindered  the  Department's 
ability  to  accurately  calculate  a 
dumping  margin  for  this  company. 
Qingdao  Rirong  failed  to  provide  this 
information  in  its  March  27,  2002. 
responses  to  the  Department's  section  A 
through  D  questionnaire.  In  addition, 
between  March  27.  2002.  and  July  29. 
2002.  Qingdao  Rirong  failed  to  detect 
that  it  had  reported  production  volume 
and  FOP  that  were  incomplete  and  did 
not  reflect  the  complete  POR.  At  no  time 
did  Qingdao  Rirong  indicate  that  it  had 
trouble  obtaining  or  submitting  the 
production  and  FOP  data  for  all  the 
months  of  the  POR  during  which  it 
produced  subject  merchandise. 
Consequently.  Qingdao  Rirong  has  not 


demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
requested  by  the  Department. 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  use  an 
inference  that  is  adverse  to  the  interests 
of  the  respondent,  if  it  determines  that 
a  party  has  failed  to  cooperate  to  the 
best  of  its  ability.  In  applying  the  facts 
otherwise  available,  the  Department 
finds  that  an  adverse  inference  is 
warranted,  pursuant  to  section  776(b)  of 
the  Act.  because  the  Department  has 
determined  that  Qingdao  Rirong  has 
failed  to  cooperate  to  the  best  of  its 
ability.  Qingdao  Rirong  did  not  report 
significant  data  regarding  production 
and  FOP  during  two  months  of  the  POR. 
In  turn,  the  new  data  affected  the 
calculation  of  the  factors  of  production 
for  the  entire  POR.  Furthermore,  the 
Department  issued,  in  all.  four  requests 
for  information  to  Qingdao  Rirong. 
which  required  Qingdao  Rirong  to 
examine  its  information  submitted  to 
the  Department.  Nevertheless,  on  none 
of  these  four  occasions  did  Qingdao 
Rirong  ever  revise  its  FOP.  nor  did  it 
indicate  that  it  had  not  included  certain 
production  and  consumption  data  in  its 
FOP  calculations.  See  Qingdao  Rirong 
Verification  Report.  We  therefore 
determine  that  Qingdao  Rirong  did  not 
cooperate  to  the  best  of  its  ability  within 
the  meaning  of  776(b)  of  the  Act.  and 
the  application  of  adverse  facts  available 
is  warranted. 

Although  the  failure  to  report  FOP 
based  on  complete  production  and 
consumption  data  for  the  POR  warrants 
the  application  of  adverse  facts 
available,  we  do  not  find  that  the 
application  oftot.il  adverse  facts 
available  is  warranted  sine  e  Qingdao 
Rirong  responded  to  the  Department's 
questionnaires;  Qingdao  Rirong  allowed 
for  verification;  and  the  reported  sales 
information  and  the  production  and 
consumption  information  submitted  to 
the  Department  in  the  original 
questionnaire  responses  could  be 
verified  and  was  confirmed  to  be 
accurate.  See  Qingdao  Rirong 
Verification  Report.  As  such,  the 
Department  has  determinc^d  that  partial 
adverse  facts  available  should  be 
applied  to  account  for  the  unreported 
months  of  production  and  consumption. 

As  partial  adverse  facts  available  for 
the  two  months  of  the  production 
season  (September  and  Qt.ttihcr  2000) 
for  which  the  Department  rejected  the 
production  and  consumption  and  FOP 
data  at  verification  as  untimelv  filed 
new  factual  information,  we  have 
applied  the  highest  monthly  factor  value 
of  one  of  the  remaining  months  of 
production,  except  for  the  crawfish 
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scrap  factor,  for  which  we  will  take  the 

lowest,  ris  provided  to  and  verified  1)\ 
the  Department  To  calculate  pa(.h  factor 
for  the  PCJR,  we  weighted  each  factor  for 
September  and  October  using  the 
highest  production  quantity  for  anv  of 
the  fiv  reported  months,  and  then 
weighted  the  factors  for  the  reported 
months  using  the  verified  production 
quantitv  from  each  of  those  iimnths   See 
Stfnioniruiutn  tn  Fih  thnnii^h  Mnurft'ii 
Fhinnen'  Irom  Elti  Blum  Analysis  for 
thf  Prflimman  Rt'sults  of  thf 
Aflmmistrdtivf  flevievv  of  Fn-shwatur 
Craivfis/i  Tdi!  Mfot  from  f/ie  Pcoph's 
Republic  of  Cttma  Qmgdao  Rtrong 
Foodstuff  Co  .  Ltd..  dated  September  30. 
2002  (Calculation  Memo);  see  also. 
Memorandum  tn  loseph  A  Spetnni 
Freshwater  (sawfish  Tail  Meat  from  the 
People  s  RepublK  of  China  iPRCl. 
Application  of  Partial  Facts  Available 
for  Factors  of  Production   Qim^dao 
Rirong  Foodstuff  Co  .  Ltd  Prehmmair 
Results  of  the  Administrative  Review 
/September  1,  JUOO  through  August  il. 
20U1]  (September  30.  2002)  {Qmgdao 
Rirong  AFA  Memo] 

Corroboration  of  Secondar\' 
Information  Used  As  Adverse  Facts 
Available 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on  the  fads 
otherwise  available  and  relies  on 
■'secondar\  information."  the 
Department  shall,  to  the  t'xtent 
practicable  ( nrrohoratt-  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal  The 
Statement  of  Administrative  Action. 
H.R.  Doc.  103-.nfi  (SAA).  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practit  able,  examine 
the  reliabilitv  and  relevance  of  the 
information  to  be  used. 

With  respect  to  China  Kingdom. 
Fu)ian  Pelagic  .  Qingdao  Zhengri/ 
Yancheng  \aou,  Shantou  SEZ.  Sucpan 
Foreign  Trade.  Yancheng  Foreign  Trade, 
and  Yangzhnu  Lakebest,  we  are 
applving  the  highest  rate  from  any 
previous  segment  of  this  administrative 
proceeding  as  adverse  facts  available, 
which  is  a  rate  calculated  in  the  149'^- 
2000  review   However,  unlike  <Mwr 
types  of  information,  such  as  input  c;osts 
or  selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins  The  t)nly  source  for 
calculated  margins  is  administrative 
determinations  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  ttital  adverse  facts  available 
a  calculated  dumping  margin  from  the 
current  or  a  prior  segment  of  the 


proceeding,  it  is  not  necessary  to 
ipiestion  the  reliability  of  the  margin  for 
that  time  period.  See.  eg..  Gram- 
Oriented  Electrical  Steel  From  Italy: 
Preliminan,-  Results  of  Antidumping 
[hitv  Administrative  Review.  61  PR 
36551.  36552  (|iilv  11.  1996)   With 
respeit  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  to  determine  whether  a 
margin  continues  to  have  relevance. 
Where  cir(  umstances  indicate  that  the 
selected  margin  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin.  For  example,  in 
Fresh  Cut  Flowers  from  Mexico:  Final 
Results  of  Antidumping  Administrative 
Review.  61  FK  6H12  (February  22.  1996). 
the  Department  disregarded  the  highest 
margin  in  that  case  as  adverse  best 
information  available  (the  predecessor 
III  facts  available)  because  the  margin 
was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin. 
Similarlv.  the  Department  does  not 
applv  a  margin  that  has  been 
discredited.  .See  D  &  L  Suppiv  Co.  v. 
I'nited  States.  113  F  3d  1220.  1221  (Fed. 
Cir    1997)  (the  Department  will  not  use 
a  margin  that  has  been  judicially 
invaliilaled).  None  of  these  unusual 
(  in  umstances  are  present  here. 

Accordingly,  we  determine  that  the 
hii;hest  rate  from  anv  previous  segment 
lit  this  adiiuiiistrative  pnx  eeding  {i.e.. 
the  calculated  rate  of  223.01  percent)  is 
in  accord  with  section  776(c)'s 
refjiiirement  that  siM.ondary  information 
be  t  iirniborated  (;  r  .  th.it  it  ha\e 
probative  v.ilue).  The  information  used 
in  calculating  this  margin  was  based  on 
sales  ,111(1  prndiiction  data  of  a 
respondent  in  a  prior  review,  as  well  as 
on  the  most  appropriate  surrogate  value 
intormation  available  to  the  Department, 
chosen  from  submissions  by  the  parties 
in  that  review,  as  well  as  information 
gathered  b\  the  Department  itself 
Furthermore,  the  calculation  of  this 
margin  was  subject  to  comment  from 
interested  parties  in  the  proceeding.  See 
Freshwater  (Crawfish  Tail  Meat  from  the 
People  s  Republii  of  China.  \'otice  of 
Final  fiesults  of  Antidumping  Duty 
Administrative  Review,  and  Final 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review,  67  FR  19546 
l.^pril  22.  2002)  Moreover,  as  there  is 
no  information  on  the  record  of  this 
review  that  demonstrates  that  this  rate 
is  not  appropriately  used  as  adverse 
facts  available  for  Fujian  Pelagic. 
Shantou  SEZ.  Suqian  Foreign  Trade, 
'i'ancheng  Foreign  Trade.  Yangzhou 
Lakebest.  China  Kingdom,  and  Qingdao 


Zhengri/Yancheng  Yaou.  we  determine 
that  tfiis  rate  has  probative  value. 

With  respect  to  Qingdao  Rirong.  the 
factors  we  are  using  for  partial  adverse 
facts  available  ccmstitute  primarv' 
information  on  the  record  of  this  review. 
Corroboration  within  the  meaning  of  the 
SAA  {see  SAA  at  870)  and  .section 
776(c)  of  the  Act  is  therefore  not 
necessary.  In  addition,  there  is  no 
information  on  the  record  of  this  review 
demonstrating  that  the  factors  selected 
are  not  appropriate  as  adverse  facts 
available  for  Qingdao  Rirong. 

V'erification 

As  provided  in  section  782(i)  of  the 
Act.  we  attempted  to  verify  the 
responses  of  Qingdao  Rirong  and  China 
Kingdom.  We  used  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturers'  facilities  and  the 
examinaticm  of  relevant  sales  and 
financial  records.  However,  as  described 
in  the  "Application  of  Facts  Available" 
section  above,  we  encountered  problems 
at  the  verification  of  the  questionnaire 
responses  submitted  by  both  China 
Kingdom  and  Qingdao  Rirong.  See 
China  Kingdom  Verification  Report  at 
10  and  Qingdao  Rirong  Verification 
Report  at  1-2;  see  also  China  Kingdom 
AFA  Memo  and  Qingdao  Rirong  AFA 
Memo.  Our  verification  results  are 
outlined  in  the  public  versions  of  the 
verification  reports,  on  file  in  the  CRU. 
Room  B-099  of  the  main  Department 
building. 

Separate  Rates 

To  establish  whether  a  company 
operating  in  a  non-market  economy 
country  (NME)  is  sufficiently 
independent  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  under  the  test 
established  in  the  Final  Determination 
ot  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China.  56  FR  20588  (May  6.  1991).  as 
amplified  by  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  PeTiple's  Republic  of 
China.  .59  FR  22585  (May  2.  1994). 
Under  this  policy,  exporters  in  NMEs 
are  entitled  to  separate,  company- 
specific  margins  when  they  can 
demon.strate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  export  activities.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of 
government  control  over  export 
activities  includes;  1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  2)  any  legislative 
enactments  decentralizing  control  of 
companies:  and  3)  any  other  formal 
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measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  1) 
whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  2)  whether  each 
exporter  retains  the  proceeds  from  its 
sales  and  makes  independent  decisions 
regarding  the  disposition  of  profits  or 
financing  of  losses;  3)  whether  each 
exporter  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  and  4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management. 

De  Jure  Control 

In  their  questionnaire  responses,  both 
Qingdao  Rirong  and  China  Kingdom 
stated  that  they  are  independent  legal 
entities.  Qingdao  Rirong  also  stated  that 
it  is  a  PRC-foreign  joint  venture. 
Evidence  on  the  record  indicates  that 
the  government  does  not  have  de  jure 
control  over  either  Qingdao  Rirong's  or 
China  Kingdom's  export  activities.  Both 
companies  submitted  evidence  of  their 
legal  right  to  set  prices  independent  of 
all  government  oversight.  Furthermore, 
the  business  licenses  of  Qingdao  Rirong 
and  China  Kingdom  indicate  that  each 
is  permitted  to  engage  in  the  exportation 
of  crawfish.  We  also  found  no  evidence 
of  de  jure  government  control  restricting 
either  entity's  exportation  of  crawfish. 

In  their  responses,  Qingdao  Rirong 
and  China  Kingdom  both  stated  that  no 
export  quotas  apply  to  crawfish.  Prior 
verifications  have  confirmed  that  there 
are  no  commodity-specific  export 
licenses  required  and  no  quotas  for  the 
seafood  category  "Other,"  which 
includes  crawfish,  in  China's  Tariff  and 
Non-Tariff  Handbook  for  1996.  In 
addition,  we  have  previously  confirmed 
that  crawfish  is  not  on  the  list  of 
commodities  with  planned  quotas  in  the 
1992  PRC  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  document 
entitled  Temporary  Provisions  for 
Administration  of  Export  Commodities. 
See  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Republic  of  China; 
Preliminary  Results  of  New  Shipper 
Review,  64  FR  8543  (February  22,  1999) 
and  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Republic  of  China; 
Final  Results  of  New  Shipper  Review,  64 
FR  27961  (May  24,  1999)  (Ningbo  New 
Shipper  Review). 

The  following  laws,  which  have  been 
placed  on  the  record  of  this  review, 
indicate  a  lack  of  de  jure  government 
control  over  companies  owned  by  "all 
the  people"  and  diat  control  over  these 
enterprises  has  been  transferred  from 


the  government  to  the  enterprises 
themselves.  The  Administrative 
Regulations  of  the  People's  Republic  of 
China  for  Controlling  the  Registration  of 
Enterprises  as  Legal  Persons  {Legal 
Persons  Law),  issued  on  July  13.  1988  by 
the  State  Administration  for  Industry 
and  Commerce  of  the  PRC  provide  that, 
to  qualifv'  as  legal  persons,  companies 
must  have  the  "ability  to  bear  civil 
liability  independently"  and  the  right  to 
control  and  manage  their  businesses. 
These  regulations  also  state  that  as  an 
independent  legal  entity,  a  company  is 
responsible  for  its  own  profits  and 
losses.  Both  Qingdao  Rirong  and  China 
Kingdom  also  provided  copies  of  the 
Foreign  Trade  Law  of  the  PRC.  which 
identifies  the  rights  and  responsibilities 
of  business  enterprises  with  foreign 
investment,  grants  autonomy  to  foreign 
trade  operators  in  management 
decisions,  and  establishes  the  foreign 
trade  operator's  accountability  for 
profits  and  losses.  Both  entities  also 
provided  copies  of  their  business  and 
export  licenses.  We  therefore 
preliminarily  determine  that  there  is  an 
absence  of  de  jure  control  over  the 
export  activities  of  Qingdao  Rirong  and 
China  Kingdom. 

De  Facto  Control 

With  respect  to  the  absence  of  de 
facto  control  over  export  activities, 
information  on  the  record  indicates  that, 
for  both  Qingdao  Rirong  and  China 
Kingdom,  management  for  each 
company  is  responsible  for  all  decisions 
concerning  export  strategies,  export 
prices,  profit  distribution,  and  contract 
negotiations,  and  that  there  are  no 
governmental  policy  directives  that 
affect  management's  decisions. 
Furthermore,  each  company's  pricing 
and  export  strategy  decisions  are  not 
subject  to  any  outside  entity's  review  or 
approval.  Information  on  the  record  also 
indicates  that  there  is  no  government 
involvement  in  the  daily  operations  or 
the  selection  of  management  for  either 
company. 

There  are  no  restrictions  on  the  use  of 
revenues  or  profits  including  export 
earnings  for  either  Qingdao  Rirong  or 
China  Kingdom.  Each  company's 
general  manager  has  the  right  to 
negotiate  and  enter  into  contracts,  and 
may  delegate  this  authority  to 
employees  within  the  company.  There 
is  no  evidence  that  this  authority  is 
subject  to  any  level  of  governmental 
approval.  Qingdao  Rirong  has  stated 
that  its  management  is  selected  by  its 
board  of  directors  and/or  its  employees, 
while  China  Kingdom  has  stated  that  its 
management  is  selected  by  its  board  of 
directors  alone.  Both  companies  have 
indicated  that  there  is  no  government 


involvement  in  the  management 
selection  process.  Lastly.  dec:isions 
made  by  Qingdao  Rirong  and  China 
Kingdom  concerning  purchases  of 
subject  merchandise  from  other 
suppliers  are  not  subject  to  government 
approval.  We  therefore  preliminarily 
determine  that  there  is  an  absence  of  de 
facto  control  over  the  export  activities  of 
Qingdao  Rirong  and  China  Kingdom. 
Consequently,  because  evidence  on 
the  record  indicates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  over  their  export  activities,  we 
preliminarily  determine  that  Qingdao 
Rirong  and  China  Kingdom  are  each 
eligible  for  a  separate  rate. 

Normal  Value  Comparisons 

To  determine  whether  Qingdao 
Rirong's  sales  of  the  subject 
merchandise  to  the  United  States  were 
made  at  prices  below  NV.  we  compared 
its  export  prices  to  NV.  as  described  in 
the  Export  Price  and  Normal  Value 
sections  of  this  notice.  As  discussed 
above  in  the  Application  of  Facts 
Available  section,  we  have  applied 
partial  adverse  facts  available  in 
determining  the  factors  of  production 
used  in  the  calculation  of  NV. 

Export  Price 

For  Qingdao  Rirong.  we  based  United 
States  price  on  EP  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
first  sales  to  unaffiliated  purchasers 
were  made  prior  to  importation,  and 
CEP  was  not  otherwise  warranted  by  the 
facts  on  the  record.  We  calculated  EP 
based  on  packed  prices  from  the 
exporter  to  the  first  unaffiliated 
purchaser  in  the  United  States.  Where 
applicable,  we  deducted  foreign  inland 
freight,  inland  insurance,  and  brokerage 
and  handling  expenses  in  the  home 
market  from  the  starting  price  (gross 
unit  price)  in  accordance  with  section 
772(c)  of  the  Act. 

Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  NV  using  a  factors-of- 
production  methodology  if  (1)  the 
merchandise  is  exported  from  an  NME 
country,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC.  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country-  shall  remain 
in  effect  until  revoked  by  the 
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administering  diithi)ntv.  None  of  the 
companies  contested  surh  treatinont  in 
tliesf  rf"Views.  Accordingly,  vvf  have 
applied  surrogate  values  to  the  factors  of 
production  to  determine  NV   See 
Memorundum  to  the  File,  through 
Maureen  Fhinnerw  Pmpnim  Mannc,er. 
Office  of  AD/CVn  Enfonement  VII.  jnnu 
Ailinu  Tencinrescu.  Cuse  Anulvst.  He 
Administrative  Review  of  Freshwater 
Crawfish  Tad  Meat  from  the  People's 
Hepublic  of  China.  Factor  Values 
.Memorandum,  dated  September  10. 
2002  [Factor  Values  Memorandum).  We 
calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
351.408(c)  of  our  regulations  Consistent 
with  the  original  investigation  and  prior 
administrative  reviews  f)f  this  order,  we 
determineti  that  India  (1)  is  c(jmparable 
to  the  PRC.  in  level  of  economic 
lievelopnjent.  and  (2)  is  a  significant 
producer  of  comparable  mert-handi^e 
See  Memorandum  from  the  Office  ol 
Policv  to  Maureen  Flannerx .  Program 
.Manager.  Group  Ill/Office  7  of  AD/CVP. 
dated'lune  13.  2002  [Policv  Memo) 
With  the  exceptions  of  the  crawfish 
input  and  the  shell  scrap,  we  valued  the 
factors  of  production  using  publicly 
available  information  from  India.  We 
adjusted  the  Indian  import  prices  bv 
adding  freight  expenses  to  make  them 
deli\ered  prices. 

In  the  original  investigation  of  sales  at 
less  than  fair  value  (LTFV)  and  in 
previous  reviews  of  this  order,  for  the 
crawfish  input,  we  used  .Spanish  import 
statistics  for  live  freshwater  crawfish 
imported  from  Portugal   However,  in  the 
final  results  of  two  subsequent  new 
shipper  reviews  and  the  most  recently 
completed  administrative  review,  the 
Department  found  that  Spanish  imports 
of  live  freshwater  crawfish  fruni 
Portugal  had  declined  drastic  allv 
Consequently,  the  Department  found 
that  the  most  appropriate  surrogate 
value  was  the  price  paid  by  crawfish 
processors  to  crawfish  fishermen 
harvesters  for  live  crawfish  up  to  40 
grams  in  weight  in  Australia.  See  • 
Freshwater  Crawfish  Tail  Meat  from  the 
Peopled  Hepuhlic  nf  China:  S'otice  of 
Final  Results  of  .Antidumping  Dutv 
Administrative  Review,  and  Final 
Partial  Rescission  of  Antidumping  Duty 
Administrative  Review.  67  FR  19546 
(.\pril  22.  2002)  [99/00  Final  Results). 

.Submissions  placed  on  the  record  of 
the  current  administrative  review 
indicate  that  the  appropriate  basis  for 
the  valuation  of  the  live  crawfish  iiifiut 
remains  a  significant  issue. 
Consequently,  the  Department 
conducted  additional  research  in  an 
attempt  to  identify  the  best  available 
information  among  the  possible  options 


for  Viiluiiig  the  live  crawfish  input. 
Based  (ill  this  n^search.  we  found  that 
Spanish  imports  of  Portugese  crawfish 
I  111  Teased  signilii  aiith'.  and  that  the 
market  appears  to  have  rec  i)\ered.  See 
Memorundum  to  Barbara  E  Tillman. 
Director.  Office  of  .AD/CVD  Enforcement 
\'II.  through  .Maureen  Planner,'. 
Program  .Manager,  from  Matthew 
Renkev  and  Scot  Fullerton.  Analysts: 
Selection  of  Surrogate  for  the  Valuation 
of  Whole.  Live  Freshwater  Crai\iish  in 
the  2000  -  2001  .Administrative  and  Sew 
Shipper  Reviews  for  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Hepuhlii  of  China  (August  5,  2002) 
((.Vuu/fs/i  \'alu(ition  .Memo). 
Information  concerning  these  imports  is 
[lubliclv  available,  published,  and 
regularU  maintained  bv  the  Sjianish 
governnient   .Section  773(c)(4)  of  the 
Act.  as  amended,  provides  that  in 
valuing  the  factors  of  production,  the 
[Jepartiiient  should  usi;.  to  the  extent 
possible,  the  prici-s  (jr  ccists  of  factors  of 
prcjduction  in  one  or  more  market 
economy  countries  that  are  at  a  level  of 
ec  iiiiomu:  development  comparable  to 
that  of  the  NME  country  and  are 
signifuant  producers  of  comparable 
merchandise  While  .Spain  is  not  at  the 
s.iiiie  le\cl  of  ec:onomic  development  as 
the  PKi;.  wt>  finii  that  there  is  no  reliable 
or  usable  public:lv  available  information 
to  value  live  crawfish  from  tht;  surrogate 
c  (Uintries  identified  hv  the  (Jffice  of 
I'olicA    See  .MeiiK^randum  to  the  File, 
through  .Maureen  Flannery,  Program 
Manager.  .AD/CVD  Enforcement  Vll. 
from  (^hri^tian  Hughes  and  Doug 
(Ainifxiu.  (Jise  .Analysts:  Surrogate 
Value  Research:  Cjtiwfish  Tail  .Meat 
from  the  People's  Republic  of  China 
IPRCI  Administrative  Review  9/1/00-8/ 
31/01  and  .\ew  Shipper  Reviews  9/1/00- 
8/31/01  and  9/1/00-10/15/01  (August  5. 
2002).  Since  the  trade  in  live  freshwatt^r 
c  rawfish  between  Spain  and  Portugal 
r<!covt>red  during  the  2f)00-2001  POR. 
and  since?  it  apptMrs  that  the  recovery  is 
not  likely  to  be  an  aberration,  such 
published  official  go\ernment  import 
data  is  the  preferred  source  of  valuing 
the  factors  of  profiuction.  Accordingly, 
the  Department  is  using  the  Spanish 
import  statistics  to  value  the  live 
freshwater  craw  fish  input  for  purposes 
of  this  administrative  review. 

In  previous  reviews,  the  Department 
has  used  a  Canadian  free-on-board 
(F(1B)  factory  pric:e  quote  for  dried  crab 
and  shrimp  shells  to  value  crawfish 
shtdl  scrap  Bc^cause  this  surrogate  price 
was  on  a  dry-weight  basis,  whereas 
shells  were  sold  wet  by  the  Chinese 
exporter,  we  converted  the  dr\-weight 
price  to  a  wet-weight  basis  to  reflect  the 
value  of  the  shell  scrap.  See  99/00  Final 


Results  For  this  review,  we  have 
obtained  price  quotes  from  Indonesia  for 
wet  and  dried  crab  and  shrimp  shells. 
Indonesia  is  the  only  c.ountry  identified 
for  this  review  as  a  surrogate  country 
comparable  to  the  PRC  for  which  we 
were  able  to  obtain  public  surrogate 
\alue  information  on  shell  scrap.  See 
Policv  Memo.  Furthermore,  we  have  a 
price  from  Indonesia  for  wet  shells,  as 
well  as  a  price  for  dried  shells. 
Therefore,  we  used  the  price  of  wet  crab 
<ind  shrimp  shells  from  Indonesia  to 
\<ilue  tht!  scrap  shell  in  this 
administrative  review.  See 
.Memorandum  to  Barbara  E.  Tillman, 
Director.  Office  of  .AD/C\'D  Enforcement 
\'II.  through  .Maureen  Flannery. 
Program  Manager,  from  Christian 
Hughes  and  Adina  Teodorescu,  (kise 
Analvsts:  Surrogate  Valuation  of  Shell 
.S'c  ra;;.-  Freshwater  CJrawfish  Tail  .Meat 
from  the  People's  Republic  of  China 
IPRCI.  Administrative  Rtniew  9/1/0^0-8/ 
31/01  and  Sew  Shipper  Reviews  9/1/00- 
8/31/01  and  9/1/00-10/15/01  (Augu.st  5. 
2002). 

We  valued  the  factors  of  production 
as  follows: 

To  value  the  input  of  whole  live 
crawfish,  we  ust^d  public:ly  available 
Spanish  import  data  of  whole  live 
crawfish  from  Portugal  for  September 
2000  through  August  2001.  See  Crawfish 
\'(iluation  Memo.  We  adjusted  the 
values  of  whole  live  crawfish  to  include 
freight  costs  incurred  between  the 
supplier  and  the  factory.  For 
transportation  distances  used  in  the 
calculation  of  freight  expenses  on  whole 
live  crawfish,  we  added  to  the  surrogate 
values  a  surrogate  freight  cost  using  the 
shorter  of  (a)  the  distances  between  the 
closest  PRC  port  and  the  factory,  or  (b) 
the  distance  between  the  domestic 
supplier  and  the  factory.  See  S'otice  of 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Collated  Roofing  Sails 
from  the  People's  Republic  of  China.  62 
FR  51410  (October  1.  1997)  (Roofing 
Sails). 

To  value  crawfish  scrap,  we  used  a 
price  quote  from  Indonesia  for  crab  and 
shrimp  shells.  For  further  details,  see 
Factors  Value  Memorandum. 

To  value  coal,  we  relied  upon  Indian 
import  data  for  steam  coal  for  the  period 
August  2000  through  January  2001  from 
the  .Monthly  Statistics  of  the  Foreign 
Trade  of  India  [Monthly  Statistics).  We 
adjusted  the  cost  of  coal  to  include  an 
amount  for  transportation.  To  value 
electricity,  we  used  the  average  of  the 
1997  total  cost  per  kilowatt  hour  (KWH) 
for  "Electricity  for  Industry"  as  reported 
in  the  International  Energy  Agency's 
publication,  Energy  Prices  and  Taxes, 
First  Quarter,  2000.  For  water,  we  relied 
upon  public  information  from  the 


63886 


Federal  Register/ Vol.  67,  No.  200/ Wednesday.  October  16,  2002 /Notices 


Federal  Register /Vol.  67,  No.  200/ Wednesday,  October  16,  2002 /Notices 


63885 


October  1997  Second  Water  Utilities  cost  of  manufacture.  See  Factor  Values  finished  product  using  the  WPI  for  India 

Data  Book:  Asian  and  Pacific  Region.  Memorandum.  from  the  IFS. 

published  by  the  Asian  Development  pop  labor,  we  used  the  PRC  ^°  value  brokerage  and  handling,  we 

Bank.  To  achieve  comparability  of  regression-based  wage  rate  at  Import  used  a  publicly  summarized  version  of 

electricity  and  water  prices  to  the  Administration's  home  page.  Import  ^^^  average  value  for  brokerage  and 

factors  reported  for  the  POR,  we  Library.  Expected  Wages  of  Selected  handling  expenses  repcjrted  in  Final 

adjusted  these  factor  values  to  reflect  NME  Countries,  revised  in  September  Determination  of  Sales  at  Less  Than 

inflation  to  the  POR  using  the  2002.  See  http://ia.ita. doc. gov/wa"es/.  ^"'''  ^'a/ue;  Certain  Hot-Rolled  Carbon 

Wholesale  Price  Index  (WPI)  for  India,  Because  of  the  variability  of  wage 'rates  ^^'^f^'  ^'"f  Products  from  India.  67  FR 

as  published  in  the  2001  International  in  countries  with  similar  per  capita  50406  (Octcjber  3.  2001 )  [Hot-Rolled 

Financial  Statistics  (IFS]  by  the  gross  domestic  products,  section  .^™^  India),  which  was  also  used  in 

International  Monetary  Fund  (IMF).  351.408(c)(3)  of  the  Department's  China  Pipe.  We  used  the  average  nf  th(> 

To  value  packing  materials  (plastic  regulations  requires  the  use  of  a  ^reign  brokerage-  and  handling 

bags,  cardboard  boxes  and  adhesive  regression-based  wage  rate.  The  source  expenses  reported  in  the  U.S.  sales 

tape),  we  relied  upon  Indian  import  data  of  these  wage  rate  data  on  the  Import  I'^ting  of  the  public  questionnaire 

for  the  period  August  2000  through  Administration's  Web  site  is  the  Year  response  submitted  in  the  antidumping 

Januan' 2001  frorn  the  MonfWv  Book  of  Labour  Statistics  2001.  investigation  of  Essar  Steel  Ltd.  in  Ho/- 

Statistics.  We  adjusted  the  values  of  International  Labour  Office  (Geneva:  Rolled  Irom  India.  Charges  ;vere 

packing  materials  to  include  freight  2001).  Chapter  5B:  Wages  in  ^epor  ed  on  a  per  metric  ton  bas.s_^Vye 

^    ,    ■"          J  u  »           .u             1-          J  Maniifartiirinp  adiusteci  these  values  to  reflec:!  infiation 

costs  inciured  between  the  supplier  and  ivianuiaciunng.  '                                 ../m  t      i    j     c 

,,     r    ^         T,      .             _i  i-       J-  i  ,.,        ,      J                    .  to  the  POR  using  the  WPI  lor  India  from 

the  lactorv.  For  transportation  distances  We  valued  movement  expenses  as  ,.     ,r-c  c     r  JL     ,i- 

J  .    ^,-        ,     1  ^. '^      rr_.^  ux  r  11  the  IFS.  r or  lurther  discussion.  SBB 

used  in  the  calculation  of  freight  follows:  r    ,      i  r  ,        , ,               , 

,.            »     •  1  Factor  \  alues  .Memorandum. 

expenses  on  packing  materials,  we  j^  ^,a]ug  truck  freight  expenses  we 

added,  to  surrogate  values  from  India,  a  yggj  nineteen  Indian  price  quotes  as  Currency  Conversion 

surrogate  freight  cost  using  the  shorter  reported  in  the  February  14.  2000  issue  For  purposes  of  these  preliminar\- 

of  (a)  the  distances  between  the  closest  ^f  jf^^  Financial  Express,  which  were  results,  we  made  currency  conversions 

PRC  port  and  the  factory,  or  (b)  the  ygg^  in  the  antidumping  duty  in  accordance  with  section  773 A(a)  of 

distance  between  the  domestic  supplier  investigation  of  certain  circular  welded  the  Act.  based  on  the  exchange  rates  in 

and  the  factory.  See  Roofing  Sails.  carbon-quality  steel  pipe  from  the  PRC.  effect  on  the  dates  of  the  C.S.  sales,  as 

To  value  factory  overhead,  selling,  See  Sotice  of  Final  Determination  of  certified  by  the  Federal  Reserve  Bank  of 

general,  and  administrative  expenses  Sales  at  Less  than  Fair  Value:  Certain  New  York.  (See  http://ia.ita.doc.gov/ 

(SG&A)  and  profit,  we  calculated  simple  Circular  Welded  Carbon-Quality  Steel  exchange/index. html.) 

average  rates  using  publicly  available  Pipe  from  the  People's  Republic  of  n    r     ■          o       n     ro     ■ 

1996-97  financial  statements  of  four  China.  67  FR  36570  (May  24,  2002)  Freiimmary  Results  ot  Review 

Indian  seafood  processing  companies,  (China  Pipe).  We  adjusted  the  rates  to  We  preliminarily  determine  that  the 

and  applied  these  rates  to  the  calculated  reflect  inflation  to  the  POR  of  the  following  dumping  margins  exist: 

Manufacturer/Exporter  Time  Period_                              Margin  (percent) 

Qingdao  Rirong 9/1/00-8/31/01  0  00 

China  Kingdom  .". 9/1/00-8/31/01  I  223  01 

PRC-Wide  Rate'  '  9/1/00-8/31/01  i  223  01 

'  Fujian  Pelagic.  Qingdao  Zhengri/Yanctieng  Yaou,  Shantou  SEZ,  Suqian  Foreign  Trade.  Yancheng  Foreign  Trade,  and  Yangztiou  Lakebest 
are  included  in  ttie  PRC-wide  rate. 


Cash  Deposit  Requirements 

The  following  deposit  rates  will  be 
effective  upon  publication  of  the  final 
results  of  this  administrative  review  for 
all  shipments  of  freshwater  crawfish  tail 
meat  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  If  the  margin 
for  Qingdao  Rirong  remains  zero,  no 
cash  deposits  would  be  required  for 
shipments  exported  by  Qingdao  Rirong. 
If  Qingdao  Rirong's  margin  is  above  de 
minimis  in  the  final  results,  for  subject 
merchandise  exported  by  Qingdao 
Rirong,  the  cash  deposit  rate  will  be  the 
total  amount  of  antidumping  duties  due, 
divided  by  the  total  quantity  exported 
during  the  POR.  China  Kingdom's  rate 
will  be  the  rate  established  in  the  final 


results.  (2)  For  other  exporters  with 
separate  rates,  the  deposit  rate  will  be 
the  company-specific  per-kilogram  or  ad 
valorem  rate  established  for  the  most 
recent  period,  as  applicable.  (3)  For  all 
other  PRC  exporters,  the  rate  will  be  the 
PRC-wide  rate.  223.01  percent.  (4)  For 
all  other  non-PRC  exporters  of  subject 
merchandise  from  the  PRC.  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 

Comments  and  Hearing 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  in  accordance  with 
19'CFR  351.310(c).  Any  hearing  would 
normally  be  held  two  days  after  the 
deadline  for  rebuttal  briefs,  or  the  first 


workday  thereafter,  at  the  U.S. 
Department  of  Commerc:e.  14th  Street 
and  Constitution  Avenue  N.W.. 
Washington.  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration.  L'.S.  Department 
of  Commerce.  Room  1870.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230.  Requests  fcjr  a 
public  hearing  should  contain:  (1)  the 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants: 
and  (3)  a  list  of  the  issues  to  be 
discussed.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.309(c)(2).  Rebuttal 
briefs,  which  must  be  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
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not  later  than  5  days  after  the  due  date 
for  submission  of  case  hriefs.  Parties 
who  submit  arguments  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  If  a  hearing 
is  held,  an  interested  party  mav  make  an 
affirnidtiyf'  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief 
Parties  should  ccmfirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

The  Department  intends  to  issue  the 
final  results  of  this  administratiye 
reyiew,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  briefs, 
within  120  days  from  the  date  of 
publication  of  these  preliminary  results. 

Assessment  Rates 

Upon  completion  of  this 
administratiye  reyiew.  the  Department 
shall  determine,  and  the  ['  S.  Custom> 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  V  S  Customs 
Ser\'ice  upon  completion  of  this  reyiew. 
For  assessment  purposes,  for  Qingdao 
Rirong.  where  appropriate,  we  will 
calculate  importer-specific  assessment 
rates  for  freshwater  crawfish  tail  meat 
from  the  PRC  We  will  divide  the  total 
dumping  margins  (calculated  as  the 
difference  between  W  and  EP)  for  each 
importer  by  the  total  quantity  of  subject 
merchandise  sold  by  Qingdao  Rirong  to 
that  importer  during  the  POR.  I'pon  the 
(  ompletum  of  this  review,  we  will 
direct  Customs  to  assess  the  resulting 
quantity-based  rates  against  the  weight 
in  kilograms  of  each  entry  of  the  subject 
merchandise  by  the  importer  during  the 
POR.  Sfe  Mcmonindum  to  Barbara  E 
Tillman  through  Maureen  Flannen.'. 
from  Mark  Hoaciley:  Collection  of  Cash 
Deposits  and  Assessment  of  Duties  on 
Freshwater  C'ranfis/i  from  the  PRC 
(August  27.  2001).  and  placed  on  the 
record  of  this  review.  Also  upon 
completion  of  this  review,  for  China 
Kingdom  and  all  exporters  subject  to  the 
PRC-w  ide  rate,  we  will  direct  Customs 
to  assess  the  resulting  ad  valorem  rates 
against  the  entered  value  of  each  entry 
of  the  subject  merchandise  during  the 
POR.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  Customs  Service  within 
15  davs  of  publication  of  the  final 
results  of  review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 


3.=il.4l)2(f)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  li(juidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  this 
notice  are  published  in  accordance  with 
section  751(a)(1)  of  the  Act.  and  sections 
351  2  It  and  351.221  of  the 
Department's  regulations. 

Dattii:  September  30,  2002. 
Farvar  Shir£ad. 

Af<sistant  Sfcretan-  for  Import 

Administrutiun. 

|FK  Dim     02--'(ini  filed  lO-l  .S-()2:  8-4,t  ami 

BtLUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-447-801] 

Notice  of  Initiation  of  a  Changed 
Circumstances  Review  of  the 
Antidumping  Duty  Order  on  Solid  Urea 
From  Estonia 

agency:  Import  .Administration. 
lntt>rnational  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  initiation  and  request 
for  comments. 

DATES:  October  16.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Smolik.  Office  of  Policy,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NVV..  Washington.  DC  20230: 
telephone:  (202)  482-1843. 
SUMMARY:  The  Department  of  Commerce 
IS  initiating  a  changed  circumstances 
review  in  order  to  examine  whether 
Estonia  is  still  a  non-market  economy 
country  for  purposes  of  the  antidumping 
and  countervailing  duty  laws. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (  "the  Act  ")  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's 
("Department  ")  regulations  are  to  19 
CFR  part  351  (2002). 


Background 

The  Department  received  a  letter  from 
the  Republic  of  Estonia  Ministry  of 
Foreign  Affairs  dated  July  10,  2002, 
requesting  a  review  of  Estonia's  status  as 
a  non-market  economy  ("NME") 
country.  In  the  letter,  the  Government  of 
Estonia  submitted  documentation 
supporting  its  request  for  market 
economy  status.  The  Department 
subsequently  received  a  letter  from  the 
Ambassador  of  Estonia  to  the  United 
States  dated  September  20.  2002. 
requesting  a  review  of  Estonia's  non- 
market  economy  status  under  a  changed 
circumstances  review  of  the 
antidumping  duty  order  on  solid  urea 
from  Estonia. 

In  response  to  this  latter  request,  the 
Department  is  initiating  a  changed 
circumstances  review  in  order  to 
examine  whether  Estonia  is  still  a  non- 
market  economy  country  for  purposes  of 
the  antidumping  and  countervailing 
duty  laws,  pursuant  to  sections  751(b) 
and771(18)(C)(ii)oftheAct. 

The  Department  has  treated  Estonia  as 
an  NME  country  in  all  past  antidumping 
duty  investigations  and  administrative 
reviews.  See,  e.g..  Urea  From  the  Union 
of  Soviet  Socialist  Republics:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  52  FR  19557  (May  26.  1987):  and. 
Solid  Urea  from  the  Union  of  Soviet 
Socialist  Republics — Transfer  of  the 
Antidumping  Duty  Order  on  Solid  Urea 
From  the  Union  of  Soviet  Socialist 
Republics  to  the  Commonwealth  of 
Independent  States  and  the  Baltic  States 
and  Opportunity  to  Comment,  57  FR 
28828  (June  29,  1992.  A  designation  as 
an  NME  remains  in  effect  until  it  is 
revoked  by  the  Department.  See  section 
771(18)(CJ(i)oftheAct. 

Opportunity  for  Public  Comment 

As  part  of  this  inquiry  to  determine 
whether  to  revoke  Estonia's  NME  status, 
the  Department  is  interested  in 
receiving  public  comment  with  respect 
to  Estonia  on  the  factors  listed  in  section 
771(18)(B)  of  the  Act.  which  the 
Department  must  take  into  account  in 
making  a  market/non-market  economy 
determination:  (i)  The  extent  to  which 
the  currency  of  the  foreign  country  is 
convertible  into  the  currency  of  other 
countries:  (ii)  the  extent  to  which  wage 
rates  in  the  foreign  country  are 
determined  by  free  bargaining  between 
labor  and  management:  (iii)  the  extent  to 
which  joint  ventures  or  other 
investments  by  firms  of  other  foreign 
countries  are  permitted  in  the  foreign 
country:  (iv)  the  extent  of  government 
ownership  or  control  of  the  means  of 
production;  (v)  the  extent  of  government 
control  over  allocation  of  resources  and 
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over  price  and  output  decisions  of 
enterprises;  and  (vi)  such  other  factors 
as  the  administering  authority  considers 
appropriate. 

Comments — Deadline,  Format,  and 
Number  of  Copies 

The  deadline  for  submission  of 
comments  will  be  45  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  All  comments  should 
be  filed  at  the  Department  of  Commerce 
Central  Records  Unit  located  at  the 
address  listed  below.  Rebuttal 
comments  may  be  submitted  up  to  30 
days  after  the  date  initial  comments  are 
due.  Each  person  submitting  comments 
should  include  his  or  her  name  and 
address,  and  give  reasons  for  any 
recommendation.  To  facilitate  their 
consideration  by  the  Department, 
comments  should  be  submitted  in  the 
following  format:  (1)  Begin  each 
comment  on  a  separate  page;  (2) 
concisely  state  the  issue  identified  and 
discussed  in  the  comment  and  include 
any  supporting  documentation  in 
exhibits  or  appendices;  (3)  provide  a 
brief  summary  of  the  comment  (a 
maximum  of  3  sentences)  and  label  this 
section  "summary  of  comment;"  (4) 
provide  an  index  or  table  of  contents: 
and  (5)  include  the  case  number  A— 447- 
801  in  the  top  right  hand  corner  of  the 
submission.  To  simplify  the  processing 
and  distribution  of  comments,  the 
Department  requires  the  submission  of 
documents  in  electronic  form 
accompanied  by  an  original  and  six 
copies  in  paper  form.  We  require  that 
documents  filed  in  electronic  form  be 
on  DOS  formatted  3.5'  diskettes  and 
prepared  in  either  WordPerfect  9  format 
or  a  format  that  the  WordPerfect 
program  can  convert  and  import  into 
WordPerfect  9.  Please  submit  comments 
in  separate  files  on  the  diskette. 
Comments  received  on  diskette  will  be 
made  available  to  the  public  on  the 
Internet  at  Import  Adininistration's  Web 
site,  http://ia.ita.doc.gov.  Paper  copies 
will  be  available  for  reading  and 
photocopying  in  the  Central  Records 
Unit,  Room  B-099,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW.,  Washington,  DC 
20230.  Any  questions  concerning  file 
formatting,  document  conversion, 
access  on  the  Internet,  or  other  file 
requirements  should  be  addressed  to 
Andrew  Lee  Beller,  Import 
Administration  Webmaster,  (202)  482- 
0866. 

Hearing 

After  reviewing  all  conmients  and 
rebuttal  comments,  the  Department  will 
determine  whether  a  public  hearing  on 
the  NME  country  issue  is  warranted,  if 


one  is  requested  in  the  initial  or  rebuttal 
comments  on  this  issue.  If  the 
Department  determines  that  a  hearing  is 
warranted,  the  Department  will 
announce  a  place  and  time  for  that 
hearing. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(b)  and  771(18)(C)(ii). 

Dated:  Octobers.  2002. 
Faryar  Shirzad. 

.Assistant  Secrptar}  for  Import 

Administration. 

|FR  Doc.  02-26;n2  Filed  10-l.')-02;  8:4,5  am] 

BtLUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-831] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Taiwan:  Notice  of  Court  Decision 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Court  Decision. 

SUMMARY:  On  August  22,  2002,  the 
United  States  Court  of  International 
Trade  ("Court")  sustained  the  final 
remand  determination  made  by  the 
Department  of  Commerce  ("the 
Department")  pursuant  to  the  Court's 
remand  of  the  final  determination  of  the 
administrative  review  of  stainless  steel 
sheet  and  strip  in  coils  from  Taiwan. 
See  Tung  Mung  Development  Co..  Ltd. 
V.  United  States.  Ct.  No.  99-07-00457. 
Slip  Op.  02-93  (Ct.  Int'l  Trade  August 
22.  2002)  {-'Tung  Mung  ir'].  This  case 
arises  out  of  the  Department's  Xotice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Taiwan:  64  FR 
30592  (June  8.  1999)  C Final 
Determination").  The  final  judgment  in 
this  case  was  not  in  harmony  with  the 
Department's  June  1999  Final 
Determination. 

EFFECTIVE  DATE:  September  2.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Laurel  LaCivita.  Antidumping/ 
Countervailing  Duty  Enforcement. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.  Washington 
DC  20230;  telephone  (202)  482-4243. 
SUPPLEMENTARY  INFORMATION:  The  Court 
of  International  Trade  in  Tung  Mung  II 
affirmed  the  Department's  remand 
redetermination,  which  related  to  the 
Department's  middleman  dumping 
methodology  and  the  antidumping 
margin  assigned  to  the  Tung  Mung 


Development  Co..  Ltd.  ( 'Tung  Mung") 
and  Yieh  United  Steel  Company  Ltd. 
("YUSCO"). 

In  Tung  Mung  Development  Co  .  Ltd 
V.  United  States.  Slip  Op.  01-83.  Ct. 
Int'l  Trade  LEXIS  94  duly  3.  2001) 
["Tung  Mung  F'].  the  Court  remanded 
the  Department's  determination  on  the 
issue  of  the  single.  weighted-a\erage 
rate  for  producers  and  middlemen.  The 
Court  ordered  the  Department  to  "either 
provide  a  reasonable  explanation  of 
substantial  evidence  for  its  change  in 
practice,  or  *   *   *  apply  a  combination 
rate,  consistent  with  its  prior  practice." 

On  November  8.  2001.  the  Department 
issued  its  draft  results  of 
redetermination  of  remand  for  comment 
by  interested  parties.  On  November  15. 
2001,  petitioners'  and  Tung  Mung 
submitted  comments  in  response  to  the 
Department's  draft  results  of 
redetermination  of  remand.  Plaintiff- 
Intervener  YUSCO  did  not  file 
comments  in  response  to  the 
Department's  draft  results  of 
redetermination  of  remand.  On 
November  20.  2001.  petitioners.  Tung 
Mung  and  YUSCO  submitted  rebuttal 
comments.  On  November  28.  2001.  the 
Department  issued  its  final  results  of 
redetermination  of  remand  to  the  Court. 
The  remand  redetermination  explained 
the  legal  authority  under  which  the 
Department  may  apply  either  a  single 
weighted-average  rate  or  a  combination 
rate  in  a  middleman  dumjjing  case, 
depending  on  the  facts  of  the  c;ase.  The 
Department  reconsidered  its  use  of  a 
single  weighted-average  rate  in  this 
case,  in  response  to  the  Court's 
expressed  concern,  and  applied  instead 
combination  rates  to  both  Tung  Mung's 
and  YUSCO's  merchandise. 

On  August  22,  2002.  the  Court 
affirmed  the  Department's  analysis  and 
recognized  the  authority  of  the 
Department  to  apply  either  a  single 
weighted-a\erage  rate  or  a  combination 
rate  in  a  middleman  dumping  case, 
depending  on  the  facts  of  the  case.  It 
then  sustained  the  Department's 
redetermination  of  remand.  See  Tung 
Mung  II. 

In  its  decision  in  Timkin  Co.  v.  United 
States.  893  F.2d  337.  341  (Fed.  Cir. 
1990)  {"Timkin").  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
held  that,  pursuant  to  19  U.S.C.  § 
1516a(e).  the  Department  must  publish 
a  notice  of  a  court  decision  which  is  not 
"in  harmony"  with  a  Department 
determination,  and  must  suspend 


■  Mleghi'iu  l.iidliim,  .-XK  .Si eel  Corporation 
(forniprh  .Arincd.  liu  1.  I&L  S()('(.i,ill\  SiPel,  Inc., 
North  .■Kiiiorii  HI)  St,Tinlcss.  Bllllcr-.^rln(:lJ 
Independi'iit  I'niun.  Zaiicsvilli-  .Smico  Intiepondenl 
1  inion.  and  the  I  luttjci  .Stet- Kvurkers  of  Amurica. 
.^FL-C;i()/CLC. 
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liquidation  of  entries  pending  a 
"conclusivf"  court  docision  Thf 
Court's  dec:isi()n  in  Tung  Munii  II  im 
August  22.  2002,  constitutes  a  final 
derision  of  that  court  which  is    nut  in 
harmonv'   with  th*^  Df*partmenfs  final 
results  nf  antuiumping  duty 
administrative  review   This  notice  is 
published  in  fulfillment  of  the 
publication  requirements  of  Tinikin 

Accordingly,  the  Department  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandisf-  pending  the 
expiration  of  the  period  of  appeal,  or.  if 
appealed,  upon  a    (  oni  lusive"  court 
decision 

DdtM.i  CI,  inher  3.  2002. 
Karyar  Shiraad, 
Assistant  St^cretary  for  Import 
Administration. 
IFR  Doc.  02-26310  Filed  10-15-02;  8:45  ami 

BILLING  CODE  J510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application. 


summary:  The  Office  of  Export  Trading 
Company  Affairs  (■•OETf:A"). 
International  Trade  Administration. 
Department  of  Commerce,  has  received 
an  application  for  an  E.xport  Trade 
Certificate  of  Review  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  ti.i  whethfr  the 
Certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

leffrev  C   .\n>pdcher.  Direi  tor,  ( )ffi(  ••  nl 
Export  Trading  Company  Affairs. 
International  Trade  Administration. 
(202)  482-51.11  (this  is  not  a  toll-free 
number)  or  E-mail  at  nt'tcav ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  ill  of 
the  E.xport  Trading  Cumpanv  At  t  ot 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  nf  Review  protects  the  holder 
.ind  the  members  identified  in  the 
C;ertifi(  ate  from  state  and  federal 
government  antitrust  ai  turns  and  frnni 
private,  triable  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certin(  ale  antl  carried  out  in 
I  oinplianie  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CIFR  .J25.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summdruing  its  proposed 
export  conduct 


Request  for  Public  Comments 

Interested  parties  may  submit  written 
c  omments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  ( (infiilential  business  information,  it 
must  be  cle.irU  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
iiu  killed,  .^ny  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonionfidential  An  original  and  five 
i:opies.  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  Department  of 
Commerce.  Room  n04H.  Washington. 
DC  202J0.  or  transmit  by  e-mail  at 
oetca'&ita.doc  gov  Information 
submitted  bv  anv  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate  (Comments  should  refer  to 
this  applicatiim  as    Export  Trade 
Certificate  of  Review,  application 
number  l)2-0000,J.  "  A  summary  of  the 
application  follows. 

Summary  of  the  Application 

Appli(  (int  (^.(tri^  Refiners  Association. 
Inc.  C'CRA"),  1701  Pennsylvania 
Avenue,  NVV..  Suite  9.-3U.  Vvashington, 
DC  20006 

f.'o/ifui  r  M.  lean  .Anderson.  Counsel. 
Telephone;  (2()2)(.82-721  7. 

Appliratmn  So.:  02-00003. 

Date  Deemed  Submitted:  October  2. 
2002 

Members  (in  addition  to  the 
applicant):  A.E.  Staley  Manufacturing 
("ompanv.  Dei  atur.  Illinois  (subsidiary 
of  Tate  &  l.yle  pl(  .  London.  I'nited 
Kingdom):  Archer  Daniels  Midland 
("ompanv.  Decatur.  IllmoiSjCargill. 
Incorporated,  Minneapolis.  Minnesota. 
Oirn  Proilucts  International.  Ini .. 
Westi  hester,  Illinois;  National  Starch 
and  Chemicil  Company.  Bridgewater. 
New  lersev  (subsidiary  of  ICl  pU  . 
London.  United  Kingdom);  Penford 
Corporation.  Bellevue.  Washington;  and 
Roquette  .\merii:a.  ln(  ..  Keokuk.  Iowa 
(subsidiary  of  Roquette  Freres.  Lestrem, 
France).  CRA  seeks  a  Certificate  to  cover 
the  follovying  spec  ifii  Export  Trade. 
Export  Markets,  and  Export  Trade 
Activities  and  Methods  of  Operations. 


Export  Trade 

Product 

High  fructose  corn  syrup  ("HFCS"),  a 
sweetener  derived  from  the  corn  wet 
milling  process.  HFCS  takes  the 
following  forms:  42  percent  fructose 
(item  1702.40  of  the  U.S.  Harmonized 
Tariff  Schedule  (HTS));  55  percent 
fructose  and  enriched  HFCS  (greater 
than  55  percent  fructose)  (item  1702.60 
of  the  HTS);  and  crystalline  fructose 
(item  1 702.50  of  die  HTS). 

Export  Markets 

HFCS  will  be  exported  only  to 
Mexico. 

Purpose 

The  CRA  will  manage  the  system  for 
allocating  rights  to  ship  under  tariff-rate 
quotas  (TRQs)  permitting  duty-free 
entry  of  U.S.  HFCS  into  Mexico. 

Organization  and  Membership 

The  CRA,  a  not-for-profit  Delaware 
corporation,  is  a  trade  association  for 
the  corn  refining  industry.  Its 
membership  includes  all  U.S.  producers 
of  HFCS.  Under  the  CRA  bylaws,  any 
U.S.  entity  engaged  in  the  United  States 
in  the  production  and  distribution  of 
products  produced  from  corn  by  the  wet 
milling  process  {e.g..  corn  starch,  corn 
svrup.  corn  sugar,  corn  alcohol)  is 
eligible  for  membership  in  the  CRA. 

TRQ  Administrator 

The  CRA  shall  contract  with  an 
independent  third  party  who  is  not 
engaged  in  the  production,  distribution 
or  sale  of  HFCiS  to  admini.ster  the  TRQ 
Svstem.  The  third  party  Administrator 
will  be  subject  to  general  oversight  and 
supervision  bv  the  Board  of  Directors  of 
the  CRA. 

TRQ  Svstem 

The  Administrator  shall  allocate  TRQ 
rights  based  on  each  member's  U.S. 
HFCS  share  of  total  U.S.  HFCS 
production  capacity.  In  accordance  with 
those  allocations,  the  Administrator 
shall  issue  certificates  ("TRQ 
Certificates")  to  members  evidencing 
the  right  to  ship  specified  quantities  of 
US.  HFCS  duty-free  to  Mexico.  TRQ 
Certificates  shall  be  freely  transferable. 

( '.nn  fiden  tial  In  formation 

Anv  confidential  information 
submitted  by  an  applic;ant  for 
membership,  bv  a  member,  or  by  any 
other  person  in  connection  with  the 
TRQ  System  shall  be  marked 
"confidential"  and  submitted  to  the 
Administrator,  who  shall  maintain  its 
confidentiality.  The  Administrator  shall 
not  disclose  such  confidential 
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information  to  any  member  other  than 
the  submitter,  or  to  any  officers,  agents, 
or  employees  of  any  member  other  than 
the  submitter,  and  shall  not  disclose 
such  confidential  information  to  any 
other  person  except  to  another  neutral 
third  party  as  necessary  to  make  the 
determination  for  which  the  information 
was  submitted,  to  allocate  TRQ 
quantities,  or  in  connection  with  reports 
to  the  U.S.  Department  of  Commerce  as 
required  by  the  Export  Trade  Certificate 
of  Revdew  or  the  arbitration  of  a  dispute. 

Cooperation  With  the  U.S.  and  Mexican 
Governments 

The  CRA  will  provide  whatever 
information  and  consultations  may  be 
necessary  to  facilitate  cooperation 
between  the  U.S.  Government  and  the 
Government  of  Mexico  concerning  the 
implementation  and  operation  of  the 
TRQ  System.  Furthermore,  directly  or 
through  the  U.S.  Government,  the  CRA 
will  endeavor  to  accommodate  any 
information  requests  from  the 
Government  of  Mexico  (while  protecting 
confidential  information  entrusted  to 
the  Administrator),  and  will  consult 
with  the  Government  of  Mexico  as 
appropriate. 

Miscellaneous  Implementing  Provisions 

The  CRA  and/or  its  members  may  (i) 
meet,  discuss  and  provide  for  an 
administrative  structure  to  implement 
the  TRQ  management  system,  assess  its 
operations  and  provide  modifications  as 
necessary  to  improve  its  workability,  (ii) 
meet,  exchange,  and  discuss 
information  regarding  the  structure  and 
method  for  implementing  the  TRQ 
management  system,  (iii)  meet, 
exchange  and  discuss  the  types  of 
information  needed  concerning  bilateral 
agreements  between  the  U.S.  and 
Mexican  Goverimients,  and  any 
resulting  legislation  or  regulations, 
affecting  the  TRQ  management  system, 
and  (iv)  otherwise  meet,  exchange  and 
discuss  information  as  necessary  to 
implement  the  activities  described 
above  and  take  the  necessary  action  to 
implement  the  foregoing  TRQ 
management  system. 

I  Dated:  October  10,  2002. 

Jeffrey  C.  Anspacher, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

IFR  Doc.  02-26321  Filed  10-15-02:  8:45  ami 

BILUNG  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100802G] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery- 
Management  Council  will  convene 
public  meetings  of  the  Technical 
Review  Panel,  the  User  Review  Panel, 
and  the  Standing  Scientific  and 
Statistical  Committee  (SSC)  from 
October  30,  2002  through  November  1. 
2002. 

DATES:  The  Council's  Technical  Review 
Panel.  User  Review  Panel,  and  Standing 
SSC  will  convene  in  separate  meetings 
at  1  p.m.  on  Wednesday.  October  30, 
2002  and  will  conclude  by  3  p.m.  on 
Friday,  November  1,  2002. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Hilton  Tampa  Airport  Westshore 
Hotel,  2225  Lois  Avenue,  Tampa.  PL; 
telephone:  813-877-6688. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard.  Senior  Fishery  Biologist, 
the  Gulf  of  Mexico  Fishery  Management 
Council,  3018  U.S.  Highway  301  North. 
Suite  1000,  Tampa,  FL  33619; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
Technical  Review  Panel  will  review  the 
intermediate  draft  of  the  Essential  Fish 
Habitat  (EFH)  Environmental  Impact 
Statement  (EIS)  and  provide  the  Council 
and  contractor  with  suggestions  for 
technical  revisions.  In  addition  the 
Technical  Review  Panel  members  serve 
as  contract  monitors. 

The  User  Review  Panel  will  review 
the  intermediate  draft  of  the  EFH  EIS 
and  provide  the  Council  and  contractor 
with  suggestions  for  revisions.  In 
addition  the  User  Review  Panel 
members  are  asked  to  provide  their 
comments  on  whether  the  documents 
properly  address  the  issues  of  each  user 
group  represented.  The  User  Review 
Panel  is  comprised  of  representatives 
from  the  following  sectors:  recreational, 
charter,  commercial,  environmental,  oil 
and  gas  industry,  and  wetlands  owners. 

The  Standing  Scientific  and  Statistical 
Committee  will  review  the  intermediate 
draft  of  the  EFH  EIS  and  provide  the 


Council  and  contractor  with  an 
evaluation  of  the  scientific 
completeness  and  possible  suggestions 
for  revisions. 

Although  non-emergency  issues  not 
contained  in  the  agendas  may  come 
before  the  Technical  and  User  Review 
Panels  and  the  SSC  for  discussion,  in 
accordance  with  th    Magnuson-Stevens 
Fishery  Conservati   n  and  Management 
Act  (Magnuson  Ai    ).  those  issues  may 
not  be  the  subject  if  formal  action 
during  these  meetings.  Action  will  be 
restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Copies  of  the  agendas  of  these 
meetings  can  be  obtained  bv  calling  the 
Councd  office  at  813-228-2815  (toll- 
free  888-833-1844). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  October  23,  2002. 

Dated:  Octuber  10.  2002. 
Matteo  ).  Milazzo, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  S'ational  Marine  Fisheries  Ser\-ice. 
IFR  Doc.  02-26322  Filed  10-1.^-02.  8:4^  am) 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100802F] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  its  Florida/ 
Alabama.  Mississippi/Louisiana,  and 
Texas  Habitat  Protection  Advisory 
Panels  (APs)  from  October  30,  2002 
through  November  1,  2002. 
DATES:  The  Joint  Habitat  Protection  APs 
will  convene  at  1  p.m.  on  Wednesday, 
October  30,  2002  and  will  conclude  by 
3  p.m.  on  Friday,  November  1.  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Tampa  Airport  Westshore 
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Hntf-1,  2225  Lois  Aveiuf    T.uiiii.i,  Kl.. 
telephone:  (813)  877-<)hHH 

Cnunal  addrfss-  Cult  <il  M.'xicn 
Fisht'r\  Managfnif'iit  ( juiiii  il,  iOlHl    > 
Hi^hwdv  U)l  North,  Suit.'  Kioii    l\iiii[i.i 
FI.  i.Uil4 

FOR  FURTHER  INFORMATION  CONTACT:  1  )r 
Richard  Lcdrd,  Sfnmr  Fishfr\  Hi>i|,]i;ist. 
tlulf  of  MfXH.o  FishtTV  Manat;enifiit 
Council,  ,U)1H  r  S,  Highway  <()1  Nurth 
Suite  1000.  Tampa.  Fl.  :^it)14; 
telephone   HI  t-J2K-2KlS 
SUPPLEMENTARY  INFORMATION:  The 
Hahitdt  Prote(  tion  APs  will  i  nmene  to 
review  the  Councils  Internieiii.ite  Dc, itt 
of  the  Environmental  Impac  t  Statement 
(F;IS1  for  the  Cenent:  Fssenti.il  Fish 
Hahitat  (EFH)  Amendment  The  .\l'- 
wiU  also  tentatively  discuss 
methvlmercury  in  marine  fish  and  the 
possihle  impacts  of  explosive  remn\,il  ^t 
oil  and  gas  structures  on  maniif  ti^h 
piipuldtions. 

The  Habitat  I'rotec  tiori  Al'^  ai-'  niadr 
up  of  representatives  from  the 
recreational  and  commercial  fishing 
groups.  ( onserx  ation  ort;anizatiiiii>. 
academia.  and  >tate  and  federal  fMnin  .• 
agencies.  The  pnncip.il  mle  ,it  the  .\l^ 
is  to  assist  the  Count  il  in  atteiiifitiiu;  to 
maintain  optimum  conditions  within 
the  hahitat  and  e(  osv^teiiis  sii[ipi>rtiim 
tht'  marine  resources  nt  the  ( kilt  nl 
Mexuo  The  Habitat  Fmtet  tion  .\1'^  '  lU 
to  the  Councils  attention  propuN-MJ 
protects  being  de\floped  and  nthei 
activities  whu  h  may  adverseK  imp.n  ! 
the  Gulf  marine  fisheries  ,ind  tli.ni 
supporting;  e(  iis\stems    Tli.'  ,\1'-.  ni.iv 
also  provide  idvu  e  to  the  ( ^uiini  il  on  its 
polic  ies  and  prn(  <'dures  for  addressing 
envirniiiiient.il  i-~--ie>  iiui  review  habitat 

related  doi  uiIienN  ,i>  ri'i|!l''-.ted. 

.Alth'iuuh  iiMji-.'in'Tgeiii  \  issues  not 
I  oiit.iintMi  m  th''  iLi-'iidas  may  come 
befiire  the  .\l's  tnr  discussion,  in 
aK.ordaiK  e  with  the  .Magnu.M in  Stevens 
Fisher\  (  nn^er\ation  and  Management 
Act  (Magnuson  Act),  those  issues  may 
not  be  the  subject  of  formal  action 
durum  these  meetings.  Action  will  f)e 
restrii  ted  to  those  issues  specific:ally 
identified  in  this  notice  and  any  issues 
arising  aher  publication  of  this  notice 
that  require  emergency  a(  tmn  under 
sectiiui  )()')!(     of  th'' Magnuson  .-\ct. 
provided  the  puhlii    h.is  been  notified  of 
the  CouiK  lis  intent  to  take  final  action 
to  addres-,  the  emergeiu  v 

Copies  of  th>'  at;enii.is  ot  these 
meetinu--  i  '^'"i  be  obtained  b\  i  .iIIiiil;  tli'' 
Coun(  il  ofhce  at  HI  ,i-_'JH-jH  1 '.    toll 
free  8hh-h:?:<-ih44) 

Special  Accommodations 

This  meeting  is  physically  aif.esMble 
to  people  with  disabilities  Retpiests  for 
sign  language  interpretation  or  other 


aiLxiliary  aids  NJiould  be  diret  ted  to 
Anne  .\ifoi(i  ,it  the  Council  (see 
ADDRESSES)  by  (Jctober  2:i.  2002. 

il  ,'.    :   (  ).  '.pIxt  U),  20UJ 
Mailed  I    Mila//o. 

Actitij^  DitTctor.  Offlcp  of  Sustainable 
Fisbfrries.  National Mahrw  FisbiTifs  Sunire. 
IFR  Doc.  02-2632.3  Filed  1()-1")-(1^.  K:4.t  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

Lktobtir  10,  2002. 

AGENCY:  f:ommittee  for  the 
linpleineiilatioii  of  Textile  Agreements 
(CITA). 

ACTION:  Nsiiing  a  directive  to  the 

(  ommisMoner  of  Customs  ad|usting 
liinit.s 


EFFECTIVE  DATE:  Di  tober  1R.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
.\inol(i.  International  Trade  Sfiecialist. 
( )tfu  e  ol  Textiles  and  ,\pparel.  U.S. 
Depaitment  of  Commerce.  (202)  482- 
4  J  IJ   For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
St.itus  Reports  posted  on  the  liuUetin 
bo.irds  ot  e,t(  h  Customs  port,  call  (202) 
>)27- .'iHriD.  Ol  refer  to  the  {'  S.  Customs 
website  ,it  iittp     www  I  ustoms.giiv.  For 
intoniMtinn  on  emb.irgoes  and  quota  re- 
openiiigs,  reh'r  to  thi'  Office  of  Textiles 
Ani\  .\jip.irel  website  at  http:// 
otexa  ita  doc. gov. 

SUPPLEMENTARY  INFORMATION: 

.\ulhorilv:  .Section  204  of  the  Agricultural 
Alt  ot  Ut.=>t>,  as  amended  (7  C.S.C.  18,54): 
Executive  Order  1 1H.51  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
( <itegories  are  being  .id|usted,  \ariousl\'. 
for  swiiil;.  i  arr\over  .iiui  (  arr\forward 

.\  i|es(  rqition  of  the  textile  and 
.ip[i,irel  (  ategories  in  terms  of  HT.S 
numbers  is  ,i\  ailable  in  the 
(.ORRFI.ATION  Textil.>  and  Apparel 
tiategories  with  the  Harmonized  Tariff 
Scheduh'  of  the  I'nited  States  (see 
Federal  Register  notic  e  BB  FR  65178, 
published  on  December  18.  2001).  Also 


see  66  FR  59409.  published  on 
November  28.  2001. 

James  C.  Leonard  III. 

Chairman.  Conmutlfi^  lor  llir  liiipimit'ntutiun 
ofTt'xtilf  A^rrrmciits.      . 

Committee  tor  the  Implementation  of  Textile 
Agreements 

()(  liilier  10.  2002. 
Coillinissinner  ni  Customs. 
Dipurimful  ol  Ihf  I'rrasiirw  Uas/i/ngfon,  DC 
2022'} 

De.ir  Commissioner:  This  direcloe 
amends,  liul  does  not  i  am  el.  liie  directixe 
issued  to  \(iu  on  November  21.  2001.  b\  the 
Cliairmaii.  Committee  tor  the  lm[)lnmentation 
111  Ii'vtilr  .\greements,  'i'hat  directive 
1  mil  erns  imports  of  (  ertaiii  (  otion  and  man- 
made  liber  textile  prodiu  ts,  prodiu  ed  or 
inaiuifHc  tiired  in  B.ingladesh  ami  exported 
during  the  twelve-month  period  whii  li  liegan 
on  January  1,  2002  and  extends  through 
l)r,  pmber  ,11.  2002. 

Ktte(  toe  1111  ()(  tober  Ifi,  2002.  \'ou  are 
uirrc  ted  Id  .idiiist  the  limits  tor  the  tcdlowmg 
I  ,iti'i;nries.  as  pnn  ided  tor  under  the  Uruguay 
Kniind  .Xnrefment  on  Textiles  and  Clothing: 

„  ,  Adiusted  twelve-month 

Category  |,^„ , 

237    339,183  dozen 

33lpt  ■^  43.459  dozen  pairs. 

341      3,648.101  dozen 

363      43,187.993  numbers, 

638/639     2,080,456  dozen, 

641       817,540  dozen, 

645  646 687.400  dozen 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31    2001 

•  Category  331  pt  all  HIS  numbers  except 
6116  10  1720,  6116  104810,  6116  105510. 
6116107510,  6116926410,  611692.6420. 
6116  92  6430,  6116  92  6440,  6116  92  7450, 
6116  92  7460  6116  92  7470.  6116  92  8800. 
61 16  92  9400  and  6116  99  9510 

Till'  Cnmniiltee  tor  the  lm|ilementation  ol 
Textile  .\greemeiits  h,is  deliTmmed  that 
these  actions  tall  uilliin  the  foreign  affairs 
ex(.eption  ot  the  lulem.iking  provisions  ol  5 
I'.S.C.  553(a)(ll. 

Sincerely. 
lames  C   Leonard  III, 
Clunrmim.  tjiinnuttfr  Inr  ti]f 
huplillirnliilKin  ol  iistllf  A^rrrnirnts 
IK  Dm  (l^-2t-,M'l  filed  1(1- 1  ,'')-(l2:  H  4,'i  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fitier 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
People's  Republic  of  China 

October  9,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  announcing 

limits, 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORIMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U,S, 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 


information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa, ita. doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
Act  of  1956,  as  amended  (7  H.S.C.  1854): 
Executive  Order  11651  of  March  .3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
China  and  exported  during  the  period 
January  1,  2003  through  December  31, 
2003  are  based  on  the  limits  notified  to 
the  Textiles  Monitoring  Body  pursuant 
to  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001). 


Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

lames  C.  Leonard  III, 

Chairman.  Commitu-v  fnrthr  Imph'mrntation 
of  Tcxtilf  A^rt't'nif^iits 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  9,  2002. 

Commissioner  of  C^ustoms. 
Department  ot  the  Treasun.  Wnshinpton.  DC 
20229. 
Dear  Commissioner;  Pursuant  to  .Sec  Iiim 
204  of  the  Agricultural  Act  of  1956,  as 
amended  [7  U,S.C,  1854);  Executive  Ordei 
11651  of  March  ,3.  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  )anuar\  1.  200,3,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  <  nnsumplion 
of  cotton,  wool,  man-made  fiber,  sillk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2003  and  extending 
through  December  31,  2003.  in  excess  of  the 
following  levels  of  restraint: 


Category 


Twelve-montti  limit 


Group  I 

200,  218,  219,  226,  237,  239pt.  \  300/301,  31 3-31 5,  31 7/326,  331  pt.  2, 
333-336,  338/339,  340-342,  345,  347/348,  351,  352,  359-C3,  359- 
V,  360-363,  410,  433-436,  438,  440,  442-444,  445/446,  447,  448, 
611,  613-615,  617,  631pt.5,  633-636,  638/639,  640-643,  644,  645/ 
646,  647,  648,  651,  652,  659-C6,  659-H^  659-S8,  666pt.9,  845 
and  846,  as  a  group. 

Sublevels  in  Group  I 

200  

218  

219  

226  

237  

300/301  : 

313  

314  

315  

317/326  


1,185.536.023  square  meters  equivalent. 


331pt,  .,. 
333 

334  

335  

336  

338/339 


340 


341 


342  

345  

347/348 

351  

352  

359-C  .. 
359-V  .. 
360  


361 


845.020  kilograms. 

12,178,948  square  meters. 

2,719.488  square  meters 

12,348.456  square  meters. 

2.314,084  dozen. 

2.449,331  kilograms. 

45,772,905  square  meters. 

55,612,767  square  meters. 

143,209.940  square  meters. 

24,701,692  square  meters  of  which  not  more  ttian  4  725  919  square 
meters  shall  be  in  Category  326. 

2,235,100  dozen  pairs 

113,501  dozen. 

348.819  dozen 

397,289  dozen. 

194,753  dozen 

2,387,982  dozen  of  which  not  more  than  1.812,739  dozen  shall  be  in 
Categones  338-S/339-S  ^°. 

820,993  dozen  of  which  not  more  than  410,497  dozen  shall  be  in  Cat- 
egory 340-Z ' ' , 

711,384  dozen  of  which  not  more  than  426.831  dozen  shall  be  in  Cat- 
egory 341 -Y '2. 

281,841  dozen. 

130,221  dozen. 

2,368,152  dozen. 

645,602  dozen. 

1,683,581  dozen. 

700,226  kilograms. 

975,652  kilograms. 

8,978,474  numt)ers  of  which  not  more  than  6.124,187  numbers  shall 
be  in  Category  360-P  '3. 

4.839,165  numbers. 
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Category 


362 

363 

410 


433 
434 

435 
436 
438 

440 


Twelve-month  limit 


442     

443     

444 

445  446 

447    , 

448    

611  

613  

614      , 

615     

61^     

631  pt.  ... 

633     

634    

635     

636 

638  639 
640 

541     

642     

643    

644     

645  646 

647  .... 

648    

651    


652     

659~C  

659-H       .~~ 

659-S   

666pt 

845     

846     

Group  II 

332  359-0'"  459pt  '«  and  659-0^,  as  a  group  

Group  III 

201    220    224-V    ■    224-0-^-'~   225   227    369-0' '.  400.  414    469pt  ■^■■' 

603  604-O-    618-620  and  624-629.  as  a  group 
Sublevels  in  Group  III 

224-V  

225  

Group  IV 

852  

Levels  not  m  a  Group 

369-S^«' 

863-S^'  


7.936  865  numbers 
23  146  160  numbers 

1  045  704  square  meters  ot  which  not  more  than  838.245  square  me- 
ters shall  be  in  Category  410-A'-*  and  not  more  than  838.245 
square  meters  shall  be  in  Category  410-B '"' 

21  334  dozen 
13  641  dozen. 
25  053  dozen. 
15  435  dozen. 

27  011  dozen 

38.588  dozen  of  which  not  more  than  22,050  dozen  shall  be  in  Cat- 
egory 440-M  ''-. 
40  848  dozen 
131  968  numbers, 
216  580  numbers 
289  370  dozen 
72,251  dozen 
I  22,793  dozen 
6  075  097  square  meters 
8  596.256  square  meters 
13  508  401  square  meters 

28  122  037  square  meters 
19  648.584  square  meters 
329  501  dozen  pairs 

63  408  dozen 
689  830  dozen 
727  652  dozen 
578  321  dozen 

2  550  646  dozen 
1  418  671  dozen 
1  343  897  dozen 
380  142  dozen 
554  054  numbers 

3  667  827  numbers, 
832  680  dozen 

1  644,173  dozen 
1,174  750  dozen 

855  756  dozen  of  which  not  more  than  150,661  dozen  shall  be  in  Cat- 
egory 651 -B 
3,207,098  dozen 
453  046  kilograms 
3  176,633  kilograms 
699,762  kilograms 
532  353  kilograms 

2  482  149  dozen 
187  471  dozen 


41  347  058  square  meters  equivalent. 
48.834.260  square  meters  equivalent. 


4  091  620  square  meters 
7,058  825  square  meters 

382  953  square  meters  equivalent 

619  481  kilograms 
8.862.156  numbers 


'  Category  239pt    only  HTS  number  6209  20  5040  (diapers), 

-■Category    33lpt      all    HTS    numbers    except    6116  10  1720     6116  104810.    6116  105510,    6116  107510.    6116.925410,    511692.6420, 
6116  92  6430   6116  92  6440   6116  92  7450   6116  92  7460  6116  92  7470,  6116  92  8800,  61 16  92  9400  and  61 16,99  9510 

'Categon/     359-C      only     HTS     numbers     6103422025      6103498034      610462  1020      6104698010.     6114.200048.     6114.20.0052, 

6203  42  2010   6203  42  2090   6204  62  2010   621132  0010   621 1  32  0025  and  621 1  42  0010 
^Category     359-V      only     HTS     numbers    6103  192030     6103  199030,     6104  120040. 

6110  20  2030     6110  20  2035      6110  90  9044      6110  90  9046     620192  2010     6202  92  2020, 

6204  19  8040,  621 1  32  0070  and  621 1  42  0070 
■'Category    631pt      all    HTS    numbers    except    6116  10  1730     6116  10  4820    6116  10  5520 

61 16  99  4800,  61 16  99  5400  and  61 16  99  9530 


6104  19  8040. 
6203  19  1030. 


6110  20  1022, 
6203  19.9030, 


6110  20.1024. 
6204.12  0040. 


6116  10  7520.    6116  93.8800.    6116  93.9400. 
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^Category  659-C:  only  HTS  numbers  6103.23.0055,  6103  43.2020.  6103  43,2025,  6103  49  2000,  6103  49  8038  6104  63  1020 
6104.63.1030,  6104.69.1000,  6104.69.8014,  6114,30.3044.  611430.3054,  6203432010  6203  43  2090  620349  1010  620349  1090 
6204.63.1510,  6204.69.1010,  6210.10.9010.  6211,33.0010.  6211.33.0017  and  6211  43  0010 

^Category  659-H:  only  HTS  numbers  6502.00.9030.  6504  00  9015.  6504  00  9060.  6505  90.5090  6505  90  6090  6505  90  7090  ana 
6505.90.8090. 

sCategory  659-S:  only  HTS  numbers  6112.31.0010,  6112310020  6112410010  6112410020.  6112410030  6112410040 
6211.11.1010,  6211.11.1020,  6211.12.1010  and  6211.12.1020, 

sCategory  666pt.:  all  HTS  numbers  except  5805.00,4010,  630110.0000.  630140  0010,  630140,0020,  6301  9C  310  6302  53  0010 
6302.53.0020,  6302.53.0030,  6302.93.1000,  6302,93,2000.  6303,12,0000,  6303  19  0010  6303,92  1000,  6303  92.J10  6303  92  2020 
6303.99.0010.  6304.11.2000,  6304.19.1500,  6304.19  2000.  6304,91,0040,  6304  93,0000,  6304  99,6020,  6307  90  9884  9404  90  8522  and 
9404.90.9522. 

loCategory  338-S:  all  HTS  numbers  except  6109.10.0012,  6109,10,0014,  6109  100018  and  6109,100023  Category  339-S  alt  HTS  num- 
bers except  6109.10.0040,  6109.10.0045,  6109.10.0060  and  6109,10,0065, 

1'  Category  340-Z:  only  HTS  numbers  6205,20,2015,  6205,20,2020.  6205,20,2050  and  6205  20  2060 

i2Category  341-Y:  only  HTS  numbers  6204,22,3060,  6206,30,3010.  6206  30  3030  and  6211  42  0054 

i3Category  360-P:  only  HTS  numbers  6302,21,3010.  6302,215010,  6302,21.7010  6302.219010  6302  313010  6302  315010 
6302.31.7010  and  6302.31.9010. 

1"  Category  410-A:  only  HTS  numbers  5111.11.3000,  5111,11,7030,  5111117060,  511119,2000,  5111196020  5111196040 
5111.19.6080,  5111.20.9000,  5111.30.9000,  5111.90,3000,  5111,90,9000,  5212,111010,  5212  12  1010  5212  13  1010 
5212.15.1010,  5212.21.1010.  5212.22.1010,  5212,23,1010,  521224,1010.  5212,25,1010,  5311002000  5407910510 
5407.93.0510,    5407,94,0510.    5408.31,0510.    5408,32,0510,    5408,33.0510,    5408,34  0510     5515  13  0510     5515  22  0510 


5111,19.6060, 
5212.14.1010, 
5407.92.0510, 
5515.92.0510, 
15  Category 
5112.19.6010, 
5112.19.9540, 
5212.12.1020, 
5309.21.2000, 


5516.31.0510,  5516.32.0510,  5516.330510.  5516.34,0510  and  6301,20,0020 


410-B:  only  HTS  numbers  5007,10.6030.  5007,90,6030,  5112,11,3030,  51 12,1 13060,  51 12  1 1  6030  5112  116060 
5112.19.6020.  5112.19,6030.  5112,19,6040,  5112,19,6050.  5112  19,6060,  5112  19.9510,  5112  19  9520  5112  19  9530 
5112.19.9550.  5112.19.9560,  5112.20.3000.  5112.30.3000,  5112,90,3000,  511290,9010  5112909090  5212  111020 
5212.13.1020,  5212.14.1020.  5212,15,1020.  5212.21,1020.  5212.22.1020,  5212,23  1020.  5212  24  1020  5212  25  1020 
5309.29.2000,  5407.91.0520,  5407.92.0520,  5407.93.0520.  5407  94.0520  5408  31.0520,  5408  32  0520  5408  33  0520 
5408.34.0520.  5515.13.0520,  5515.22.0520,  5515.92.0520,  5516.31  0520.  5516,32,0520.  5516  33  0520  and  5516  34  0520 

^6  Category    440-M:    only    HTS    numbers    6203.21.9030,    6203.23.0030.    6205  10.1000,    6205,10  2010,    6205  10  2020 
6205.30.1520,  6205.90.3020,  6205.90.4020  and  6211,31.0030. 
i^Category  651-B:  only  HTS  numbers  6107.22.0015  and  6108.32.0015 

i8Category  359-0:  all  HTS  numbers  except  6103.42.2025.  6103,49  8034.  6104.62,1020,  6104,69,8010,  6114,20  0048 
6203.42.2010,  6203.42.2090,  6204.62.2010,  6211.32.0010,  6211,32,0025,  6211  42,0010  (Category  359-C):  6103  192030 
6104.12.0040,  6104.19.8040,  6110.20.1022.  6110.20,1024,  6110,20.2030,  6110,20,2035,  6110,90,9044,  6110  90  9046 
6202.92.2020,  6203.19.1030,  6203.19.9030,  6204.12.0040.  6204,19,8040,  6211  32,0070  and  6211  42.0070  (Category  359-V) 
6117.10.6010.  6117.20.9010.  6203.22.1000.  6204,22,1000,  6212,90,0010,  6214  90,0010,  640699,1550,  650590  1525 
6505,90.2060  and  6505.90.2545  (Category  359pt.). 

19  Category  459pt.:  all   HTS  numbers  except  6115.19.8020,   6117101000,   6117,10,2010.   6117209020,   6212900020    6214200000 
6405.20.6030,  6405.20.6060,  6405.20.6090.  6406.99.1505  and  6406,99,1560 

2oCategory  659-0:  all  HTS  numbers  except  6103,23.0055,  6103,43,2020,  6103,43,2025,  6103,49,2000,  6103  49  8038 
6104,63,1030,  6104,69,1000,  6104.69.8014.  6114.30.3044.  6114.30,3054,  6203432010,  6203,43,2090,  620349  1010 
6204,63,1510,  6204,69.1010,  6210.10.9010,  6211.33.0010.  6211  33.0017,  6211  43.0010  (Category  659-C):  6502  00  9030 
6504,00,9060,  6505.90.5090,  6505.90.6090,  6505.90,7090,  6505,90  8090  (Category  659-H):  6112  31  0010,  6112  31  0020 
6112,41,0020,  6112.41,0030,  6112.41.0040,  6211  11,1010.  6211,11,1020,  6211  121010.  6211  12,1020  (Category  659-S) 
6115,12.2000.  6117.10.2030,  6117.20.9030,  6212.90.0030,  6214,30,0000.  6214.40.0000,  6406  99  1510  and  6406  99  1540 

21  Category  224-V:  only  HTS  numbers  5801.21.0000,  5801,23  0000,  580124,0000,  5801,25,0010,  580125  0020 
5801.26.0020,  5801.31.0000,  5801.33.0000.  5801.34.0000.  5801.35.0010,  5801.35.0020,  5801.36,0010  and  5801  36  0020 

22Category  224-0:  all  HTS  numbers  except  5801,21,0000.   5801,23,0000,   5801.24,0000,   5801,25  0010,   580125,0020    580126  0010 
5801,26.0020.  5801.31.0000,  5801.33.0000,  5801.34.0000.  5801.35,0010,  5801,35,0020.  5801.36.0010  and  5801  36  0020  (Category  224-Vi 

23  Category  369-0:  all  HTS  numbers  except  6307.10.2005  (Category  369-S):  4202  12  4000.  4202,12,8020,  4202  12  8060   4202  22  4020 
4202.22.4500,    4202.22.8030,    4202,32.4000,    4202.32.9530,    4202,92,0505.    4202,92,1500,    4202,92  3016,    4202  92  6091 

5702,39.2010 
5807,90,0510 
6302,91  0005 
6304,92,0000 


6205  30  1510 


6114  20  0052 
6103  19  9030, 
6201  92,2010 

6115  198010 
6505  90  1  540 


6104  63  1020 
6203  49  1090 
6504  00  9015 
6112  41  0010 
6115  11  0010 

5801  26  0010 


5601.21.0090, 
5702.99.1090, 
6302.51.3000, 
6303.11.0000, 
6307.90.3010, 


5701 ,90,2020, 
5805.00.3000, 
6302.60.0010, 
6303.91 .0020, 
6307.90.5010, 


5702,10,9020 
5807,10,0510 
6302.60,0030 
6304.91.0020 
6307,90,8910, 


5702,491020 
6301,30  0010 
6302,91,0025, 
6305,20,0000, 


5702,49,1080, 
6301  30  0020, 
6302,91  0045, 
6306,11  0000, 


5702,59  1000 
6302  51  1000 
6302  91  0050 
6307  10  0020 


5601  10  1000, 
5702  99  1010, 
6302  51  2000 
6302  91  0060 
6307  10  1090 


6307,90,8945,    6307  90,9882,    6406,10,7700,   9404  90  1000     9404  90  8040   and 


5701.90.1020 

5705.00.2020 

6302.51.4000 

6303.91.0010 

6307.90.4010, 
9404.90.9505  (Category  369pt,). 

2"  Category  469pt.:   all   HTS  numbers  except  5601.29.0020,   5603,94  1010,   6304,19,3040.   6304,910050,   6304  99  1500    6304  99  5010 
6308.00,0010  and  6406.10.9020. 

25  Category  604-O:  all  HTS  numbers  except  5509.32.0000  (Category  604-A). 

26  Category  369-S:  only  HTS  number  6307.10.2005. 
2' Category  863-S:  only  HTS  number  6307.10.2015. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
a|jplicable  category  limits  for  that  year  (see 
directive  dated  December  28,  2001)  to  the 
extent  of  anv  unfilled  balances.  In  the  event 


the  limits  established  for  that  period  ha\  t' 
been  exhausted  b\-  prexiou.s  iMilries.  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directixe. 

The  Committee  for  the  Imjiiementation  oi 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  tti  the  rulemaking  provisions  of  5 
I'.S.C,  .i.T.3(a)(l). 


Sin(,erel\ , 
lames  t;,  Leonard  111, 

Committee  for  tlu-  linplrnicnlnlinn  of  Textile 
Agri'i'iVfrUf'. 

|I-'R  Uoc,  02-2():n:i  Fili'd  ni-l'i-UJ,  «;4,')  anil 
BILLING  CODE  3S10-DR-S 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fit}er,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Hong 
Kong 

Oi  i.itHT  10.  1002 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


vegtfUble  tibtii  textiles  hikI  textile  prodiu  ts. 
produced  or  manulactured  iii  Hmig  Kotig  and 
exported  during  the  Iwelve-nKuith  period 
which  began  on  January  1.  12002  and  extends 
through  December  .11.  2002. 

Effective  on  (.Jclober  Ifi.  2002.  vou  are 
directed  to  adjust  the  limits  lor  the  following 
(  ategories.  as  provided  for  under  the  I'ruguav 
Round  Agreement  on  Textiles  and  Cilothing: 


EFFECTIVE  DATE:  October  16.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  Interndtional  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  hoards  of  each  C:ust()ms  port, 
call  (202)  927-5850.  or  refer  to  the  II. S. 
Customs  website  at  http:/7 
www. customs. gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  .Apparel 
vvebsite  at  http://otexa.ita. doc  gov. 
SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  .Agricultural 
Ai  t  of  I'.t.ofi.  as  amended  (7  II.S.C.  18.54); 
Executive  Order  11651  of  March  ;1.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  flTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18.  2001)  Also 
see  66  FR  61219.  published  on 
December  5.  2001 

lames  C.  Leonard  III. 

Chairman.  Coninuttfe  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  10,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washmgtun,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  vou  on  November  29.  20U1.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 


Category 


Ad|usted  twelve-month 

limit ' 


Group  I 

200-220  224-227 
300-326  360- 
363  369(1)^. 
369pt   '  400-414 
469pt  '  603  604 
611-620  624-629 
and  666pt  '•  as  a 
group 

Within  Group  II  sub- 
groop 

336 

342 

636 

642  

Group  Ill-only  852 


174.636.380  square 
meters  equivalent 


279.656  dozen 
634,698  dozen 
364.547  dozen 
282.369  dozen 
9  006,889  square  me- 
ters equivalent 


Acllnii  Chairman.  Committfr  lor  tht' 
Imph'Hwntation  of  Tf\tih  Atireemrnts. 
|FR  Doc.02-2r.320  Filed  10-1.1-02;  8:45  am) 
BILUNG  CODE  3510-OR-S 

COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber  and  Otfier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  ^lamaica 

October  9.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31    2001 

■'Category  369(1)  only  HTS  number 
6307  10  2005 

'Category  369pt  all  HTS  numbiers  except 
4202  12  4000  4202  12  8020.  4202  12  8060. 
4202  22  4020  4202  22  4500  4202  22  8030. 
4202  32  4000  4202  32  9530,  4202  92.0505. 
4202  92  1500  4202  92  3016  4202.92  6091. 
560110  1000  5601210090.  570190  1020. 
570190  2020  5702  10  9020.  5702  39  2010 
5702  49  1020  5702  49  1080  5702  59  1000. 
5702  99  1010  5702  99  1090.  5705  00  2020. 
5805  00  3000  5807  10  0510.  5807  90  0510. 
630130  0010  630130  0020.  6302.511000. 
6302  51  2000  6302  51  3000.  6302  51  4000. 
6302  60  001 0  6302  60  0030.  6302  91  0005. 
6302  910025     6302  910045.    6302  910050, 

6302  91  0060     6303  11  0000.    6303  91  0010. 

6303  910020  6304  910020,  6304  92  0000. 
6305  20  0000  6306  1 1  0000  6307  10.1020. 
6307  1 0  1 090  6307  90  301 0,  6307  90  401 0. 
6307  90  5010     6307  90  8910.    6307  90  8945. 

6307  90  9882  6406  10  7700.  9404  90  1000. 
9404  90  8040  9404  90  9505  and  HTS  number 
in  369(1) 

'Category  469pt  all  HTS  numbers  except 
560129  0020.    5603  94  1010,     6304  19  3040. 

6304  91  0050.    6304  99  1500.    6304  99.6010. 

6308  00  0010  and  6406  10  9020 
''Category  666pt     all  HTS  numbers  except 

5805  00  4010  630110  0000.  630140.0010. 
630140  0020  630190  0010.  6302  53.0010. 
6302  53  0020.    6302  53  0030.    6302  93.1000, 

6302  932000.    6303  12  0000,    6303,19.0010. 

6303  92  1000  6303  92  2010.  6303  92  2020. 
6303990010     6304  112000     6304  19,1500. 

6304  19  2000.  6304  910040.  6304,93.0000, 
6304  99  6020.  6307  90  9884.  9404  90  8522 
and  9404  90  9522 

1  he  Committee  fur  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  5.5:Ma)(l). 

Sincerely. 
lames  C.  Leonard  III. 


EFFECTIVE  DATE:  |anuar>'  1,  2003, 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http;//otexa. ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  Agricultural 
.\(  t  of  19.'5r).  as  amended  (7  U.S.C.  1B54); 
[•;xe(  utive  Order  1  ir>.-)l  of  Man  h  3.  1972.  as 
.iinended 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  period  [anuary  1.  2003 
through  December  31.  2003  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
the  period  [anuary  1.  2003  through 
December  31.  2003, 

A  description  of  the  textile' and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  9.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguav  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2003,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  beginning  on 
Januarv  1,  2003  and  extending  through 
December  31,  2003,  in  excess  of  the  following 
levels  of  restraint: 


~„,„^ „,  Twelve-month  restraint 

Category  ^.^.^ 


331pt./631pt.  ■>  ... 
338/339/638/639 
340/640 


341/641  

345/845 

347/348/647/648 

352/652 

445/446 


1,121,742  dozen  pairs. 

2,214,542  dozen. 

1 ,035,578  dozen  of 
which  not  more  than 
876,258  dozen  shall 
be  in  shirts  made 
from  fabrics  with  two 
or  more  colors  in  the 
warp  and/or  the  fill- 
ing in  Categories 
340-Y/640-Y  2. 

1,300,368  dozen. 

320,871  dozen. 

2,390,322  dozen. 

3,571,590  dozen. 

57,975  dozen. 


'Category  331  pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510, 
6116.10.7510,  6116.92.6410,  6116.92.6420, 
6116.92.6430,  6116.92.6440,  6116.92.7450, 
6116.92.7460,  6116.92.7470,  6116.92.8800. 
6116.92.9400  and  6116.99.9510;  Category 
631  pt.:  all  HTS  numbers  except  6116.10.1730, 
6116.10.4820,  6116.10.5520,  6116.10.7520, 
6116.93.8800,  6116.93.9400,  6116.99.4800, 
6116.99.5400  and  6116.99.9530. 

2  Category  340-Y:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640-y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  jirovisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Produt:ts  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (se^' 
directive  dated  November  27.  2001)  to  the 
extent  of  anv  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  bv  previous  entries.  suc:h 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  .^TC;  and  under  the 
terms  of  the  Special  .Access  Program,  as  set 
forth  in  B3  FR  16474  (April  3,  1098).  you  are 
directed  to  establish  guaranteed  aci  ess  level> 
for  properly  certified  cotton,  wool,  man-made 
fiber  and  other  \egetable  fiber  textile 
products  in  the  following  categories  which 
are  assembled  in  |amaica  from  fabric  formed 
and  cut  in  the  L'niled  States  and  re-exported 
to  the  United  States  from  [aniaica  during  the 
twelve-month  period  which  begins  on 
lanuary  1.  2003  and  extends  through 
December  31.  2003: 

Category  Guaranteed  access  level 

331pt./631pt. '       1 ,320,000  dozen  pairs 

336/636  125,000  dozen 

338/339/638/         1 ,500.000  dozen. 

639. 

340/640  I  300.000  dozen, 

341/641  !  375,000  dozen. 

342/642  j  200,000  dozen. 

345/845  50.000  dozen. 

347/348/647/        2.000.000  dozen. 

648. 

352/652  1  10.500.000  dozen. 

447  I  30.000  dozen 

Any  shipment  for  entiv  under  the  Special 
.Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordant:e  with  the  provisions  of  the 
certifit;ation  requirements  established  in  the 
directive  of  February  19.  1987  (.52  FR  6049) 
shall  be  denied  entry  unless  the  Ciovernment 
of  Jamaica  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  whic:h  is  declared  for  entry 
under  the  Special  .Access  Program  but  found 
not  to  qualify  shall  be  denied  entry  into  the 
United  Stales. 

These  spec:inc  limits  and  guaranteed  a(.(  ess 
levels  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  .Act  of  2000. 

In  c:arrving  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entrv  into  the  United  States  for  consumjitioii 
to  inc;lude  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exc:eption  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely. 
James  C.  Leonard  III. 

Chairman.  Committee  tor  the  Implementation 
of  Textile  Agreements. 

jFR  Doc. 02-26314  Filed  10-1.5-02:  8:4,5  am] 
BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Former  Yugoslav  Republic  of 
Macedonia 

October  9.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a       ective  to  the 
Commissioner  oi    .ustoms  establishing 
limits. 

EFFECTIVE  DATE:  January  1.  2003 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  the. e  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  v\-ebsite  at  http:// 
www. customs. gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Sec  lion  204  ol  the  ,'\grit;ullural 
Act  of  195fi.  as  amended  (7  ISC.  18.54); 
Executive  Order  1  ](S51  of  .March  3.  1972.  as 
amended. 

The  Bilateral  Textile  Agreement  of 
November  7.  1997.  as  amended  and 
extended  by  exchange  of  notes  on  June 
22,  2000  and  July  5,  2000,  loot  ween  the 
Governments  of  the  United  States  and 
the  Former  Yugoslav  Republic  of 
Macedonia  establishes  limits  for  certain 
wool  textile  products,  produced  or 
manufactured  in  the  Former  Yugoslav 
Republic  of  Macedonia  and  export tnl 
during  the  period  January  1,  2003 
through  December  31,  2003. 

These  limits  do  not  apply  to  goods 
entered  under  the  Outward  Processing 
Program,  as  defined  in  the  notice  and 
letter  to  the  Commissioner  of  Customs 
published  in  the  Federal  Register  on 
December  14,  1999  (see  64  FR  69746). 

Any  shipment  for  entry  under  the 
Outward  Processing  Program  which  is 
not  accompanied  by  valid  certification 
in  accordance  with  the  provisions 
established  in  the  notice  and  letter  to 
the  Commissioner  of  Customs, 
published  in  the  Federal  Register  on 
December  14,  1999  (see  64  FR  69743). 
shall  be  denied  entry.  However,  the 
Government  of  Macedonia  may 
authorize  the  entry  and  charges  to  the 
appropriate  specific  limits  by  the 
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issuano'  uf  a  valid  visa.  Also  see  63  FR 
17156,  published  on  April  8,  IM^H 

In  the  letter  published  beluvv.  the 
C;hdirman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  200.3  limits. 

These  limits  may  be  revised  if  thf 
Former  Yugoslav  Republic  of 
Macedonia  becomes  a  member  ot  the 
World  Trade  Organization  (WTO)  and 
the  United  States  applies  the  WTO 
agreement  to  the  Former  Yugoslav 
Republic  of  Macedonia. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION.  Textile  and  Apparel 
(Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  6.5178. 
published  (m  December  18.  2001). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

lames  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  lexlile 
.Agreements 

October  9.  2U02. 

Commissioner  of  Customs, 
Department  uf  the  Treasury,  Washington.  DC 
20229. 
Dear  Ccmmissioner:  Pursuant  to  section 
204  of  the  .Agricultural  Act  of  in.=ifi,  as 
amended  (7  U.S.C.  18.'54);  Executive  Order 
11651  of  March  ,3,  1972.  as  amended;  and  the 
Bilateral  Textile  Agreement  of  November  7. 
1997,  as  amended  and  extended  by  exchange 
of  notes  on  lune  22,  2000  and  |uly  5,  2000, 
between  the  CfOvernmenls  of  the  United 
States  and  the  Former  Yugoslav  Republic  of 
Macedonia,  you  are  directed  to  prohibit, 
effective  on  January  1.  200.1,  entry  into  the 
I'nited  States  for  consumption  anil 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  the  following 
catBf;ories.  produced  or  manufactured  in  Ihe 
Former  Yugoslav  Republic  of  Macedonia  an<l 
exported  during  Ihe  period  beginning  on 
lanuarv  1,  2003  and  extending  through 
December  31.  2003.  in  excess  of  the  following 
levels  of  restraint: 


extent  of  any  unfill.'il  bdhuii  ps   In  the  mciit 
the  limits  e>lablishe(l  tor  that  period  have 
been  cxhaii^ted  h\  pn-vious  entries.  su(  h 
prodin  ts  shall  tie  charged  to  the  limits  set 
forth  in  this  dire(  five 

I'hese  limits  do  not  apply  to  goods  entered 
under  the  Outward  Hroi  essing  Program,  as 
defined  in  the  letter  to  the  Commissioner  of 
Customs,  datfii  Dei  ember  8.  I't'tM  (see  H4  FR 
fi974Hl 

Any  shipnitMit  tor  fiilrv  uiuler  the  Outwnrd 
Processing  Prugram  vvhic  ti  is  not 
accompanied  In  a  valid  c  ertifiialioii  in 
accordance  with  the  provisions  established 
in  the  letter  to  the  Commissioner  uf  CAistoms. 
dated  l)e(  ember  ').  l')99  (see  fi4  FR  ti974,i), 
shall  be  denied  entrv.  However,  the 
(k)vernment  ot  Macedonia  mav  authorize  the 
entrv  lifid  1  tiaigi^s  to  the  appropriate  spet  ifi< 
hrnit.s  bv  the  i.ssuani  e  of  a  valid  visa.  .Mso 
-,,■.•  direttivi-  dated  April  2.  1998,  (fi3  FR 
1715tt).  .\\\\  sbiprnt'iil  vvhii  h  is  decUred  tor 
entry  under  ttic  ()utvv,trd  Pnii  essing  Program 
but  found  not  to  (jualifv  sfiall  bt-  denied  entry 
into  the  United  Stales. 

These  limits  mav  be  revised  if  the  Former 
Yugoslav  Repulili<  of  Macedonia  becomes  a 
member  ot  the  World  Trade  Organization 
(WTO)  rind  the  United  States  applies  the 
WTO  agreement  tu  the  Former  Jugoslav 
Republic  of  Macedonia. 

In  carrying  out  the  above  direc  tions.  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumptmn 
to  include  entrv  for  consumption  into  the 
Commonwealth  of  Puerto  Ri(  o 

l"he  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  tall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  Ti 
U.S,C.553(a)(l) 

Sincerely, 
lames  C.  Leonard  III, 

(Chairman,  Committee  for  the  Implementation 
of  Textile  Agrei^ments 
M)o<    ()2-2f.;US  Filed  10-15-02:  8:45  am] 
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Category 


Twelve-montti  limit 


433 

434. 

436 

443, 

448 


22  744  dozen. 

1 1  372  dozen 
31  041  dozen 
191  282  numbers 
68.232  dozen. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  (Governments  of  the 
United  States  and  the  Former  Yugoslav 
Republic  of  Macedonia. 

Produc  ts  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  27,  2001)  to  the 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fit)er  Apparel  Produced  or 
Manufactured  in  Malaysia 

()(  toiler  H.  H)U1. 

AGENCY:  Committee  for  the 

Implement.ition  of  Textile  Agreements 

((TTA) 

ACTION:  Issuing  a  directive  to  the 

( .oinmissioiicr  of  Customs  establishing 

limits 

EFFECTIVE  DATE:  [anuarv  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
.\rnold.  International  Trade  Specialist, 
Office  of  Textiles  and  .Apparel,  U.S. 
nepartmeiit  of  Commerce,  (202)  482- 


4212,  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www, customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa, ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Kxecutive  Order  llfiSl  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Malaysia  and  exported  during  the 
period  fanuary  1 ,  2003  through 
December  31,  2003  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CXDRRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date, 

lames  C,  Leonard  IIL 

Chtiirman.  (Ataimillfr  lor  thr  Imiilfinentotion 
of  Tt'stilf  Aiirrcmrnts 

Committee  for  the  Implementation  of  Textile 
Agreements 

C)(  tober  9.  2002. 

t^Miimissioner  of  Customs, 

l')>[iiirtinfnt  of  Ihr  Tn'usun  .  \V(ishini>l<>n.  DC 

De.ir  Commissioner;  PursLi.int  to  section 
204  of  the  .Agrii  nitural  .Ad  ot  195(i.  as 
amended  (7  U.S.C.  1H54);  K\e(  uti\e  Order 
llfi51  of  Man  h  3,  1972,  as  amendiHi:  and  the 
1  rugu.u  Round  .Agreement  on  Textil(!s  ,111(1 
(-.liilliing  (,A  rC).  you  are  directed  to  prohibit, 
etiec  live  on  |anuar\   1 .  2003,  entrx  into  the 
I  nited  States  for  i()nsum()tion  anil 
u  ithdr.iwcil  trom  warehouse  lor  (  onsumption 
ot  I  ottoii,  wool  anil  man-made  fiber  textiles 
,ind  textile  products  .mil  silk  blend  and  othiu 
vegetable  hber  apparel  in  the  following 
r:ategories,  [iroiliii  eii  or  manulartiired  in 
Malaysia  and  exported  during  the  twelve- 
month period  beginning  on  |.imiar\   1.  2003 
and  extending  through  Dei  ember  31,  2003,  in 
excess  uf  the  following  limits: 


63898 


Federal  Register  '  Vol.  67,  No.  200 /Wednesday,  October  16,  2002 /Notices 


Federal  Register/ Vol.  67,  No.  200 /Wednesday,  October  16,  2002 /Notices 


63897 


Category 

Twelve-month  restraint 
limit 

Fabric  Group 

218-220,  22&-227, 

195,978,516  square 

313-326,  611-0\ 

meters  equivalent. 

613/614/615/617, 

619  and  620,  as  a 

group 

Sublevels  within  the 

group 

218 

1 1 ,244,284  square 
meters. 

219 

54,472,310  square 

meters. 

220 

54,472,310  square 

meters. 

225 

54,472,310  square 

meters. 

226 

54,472,310  square 

meters. 

227 

54,472,310  square 

meters. 

313 

64,966,974  square 

meters. 

314 

78,160,182  square 
meters. 

315 

54,472,310  square 

meters. 

317 

54,472,310  square 

meters. 

326 

10,533,717  square 

meters. 

611-0       

6,320,231  square  me- 

ters. 

613/614/615/617 

62,528,148  square 

meters. 

619 

8,426,974  square  me- 

ters. 

620 

10,533,717  square 

meters. 

Other  specific  limits 

200 

474,165  kilograms. 

237 

637,988  dozen. 

300/301  

5,029,058  kilograms. 

331pt./631pt.2  

884,713  dozen  pairs. 

333/334/335 

395,859  dozen  of 

whicti  not  more  ttian 

237,585  dozen  shall 

be  in  Category  333 

336/636 

768,788  dozen. 

338/339 

1,906,007  dozen. 

340/640 

2,220,127  dozen. 

341/641  

2.877,368  dozen  of 

which  not  more  than 

1 ,026,503  dozen 

shall  be  in  Category 

341, 

342/642 

687,058  dozen. 

345 

264,283  dozen. 

347/348 

807,769  dozen. 

351/651  

427,646  dozen. 

363 

6,699,443  numbers. 

435 

16,720  dozen. 

438-W3  

13,683  dozen. 

442 

20,376  dozen. 

445/446 

32,343  dozen. 

604 

2,205,129  kilograms. 

634/635 

1,342,953  dozen. 

638/639 

791 ,099  dozen. 

645/646 

605,079  dozen. 

Category 


Twelve-month  restraint 

limit 


647/648 


Group  II 


2,847,442  dozen  of 
which  not  more  than 
1,993,206  dozen 
shall  be  in  Category 
647-K''  and  not 
more  than  1 ,993,206 
dozen  shall  be  In 
Category  648-K  & 


201,224,  239pt  6, 

29,124,333  square 

332,  352,  359pt.  \ 

meters  equivalent. 

360-362,  369pt.  a, 

400-414,  433, 

434,  436,  438-09, 

440,  443,  444, 

447,  448, 

459pt.-'o,  469pt.-", 

603,  618,  624- 

629.  633.  643. 

644,  652, 

659pt.  12,  666pt.i3, 

845,  846  and  852, 

as  a  group 

'Category  611-0:  all  HTS  numbers  except 
5516.14.0005,  5516.14.0025  and 

5516.14.0085. 

2  Category  331  pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510. 
6116.10.7510,  6116.92.6410.  6116.92.6420. 
6116.92.6430.  6116.92.6440,  6116.92.7450, 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
6116.92.9400  and  6116.99.9510.;  Categoiy 
631  pt.:  all  HTS  numbers  except  6116.10.1730, 
6116.10.4820,  6116.10.5520,  6116.10.7520, 
6116.93.8800,  6116.93.9400,  6116.99.4800. 
61 16.99.5400  and  61 16.99.9530. 

3  Category  438-W:  only  HTS  numbers 
6104.21.0060,  6104.23.0020,  6104.29.2051, 
6106.20.1010,  6106.20.1020,  6106.90.1010, 
6106.90.1020,  6106.90.2520,  6106.90.3020. 
6109.90.1540,  6109.90.8020,  6110.11.0080, 
6110.12.2080,  6110.19.0080,  6110.30.1560. 
6110.90.9074  and  6114.10.0040. 

"Category  647-K:  only  HTS  numbers 
6103.23.0045,  6103.29.-1020. 
6103.43.1520,  6103.43  1540, 
6103.43.1570.  6103.49.1020, 
6103.49.8014,  6112.12.0050. 
6112.20,1060  and 


6103.23.0040, 
6103.29.1030, 
6103.43.1550, 
6103.49.1060, 
6112.19.1050, 
6113.00.9044. 

5  Category 
6104.23.0032, 
6104.29.1040, 
6104.63.2011, 
6104.63.2030, 
6104.69.2060, 
6112.19.1060, 
and  6117.90.9070. 

6  Category     239pt.: 
6209.20.5040  (diapers) 

^Category  359pt.:  all  HTS  numbers  except 
6115.19.8010,  6117.10.6010,  6117.20.9010, 
6203.22.1000,  6204.22.1000,  6212.90.0010. 
6214.90.0010,  6406.99.1550,  6505.90.1525. 
6505.90.1540,  6505.90.2060  and 

6505.90.2545. 


648-K:  only 
6104.23.0034, 
6104.29.2038, 
6104.63.2026, 
6104.63.2060, 
6104.69.8026, 
6112.20.1070, 


HTS  numbers 
6104.29.1030. 
6104.63.2006, 
6104.63.2028, 
6104.69.2030, 
6112.12.0060. 
6113.00.9052 


only     HTS     number 


8  Category  369pt :  all  HTS  numtiers  except 
4202.12.4000.  4202.12.8020.  4202  12  8060, 
4202.22.4020.  4202.22  4500 
4202.324000,  4202.32.9530 
4202.92.1500.  4202923016 
5601.10.1000.  5601.21.0090 
5701.90.2020.  5702.10  9020 
5702.49.1020,  5702.49  1080 
5702.99.1010,  5702.99.1090 
5805.00.3000,  5807.10.0510 
6301.30.0010.  630130  0020 
6302.51.2000,  6302.51.3000 
6302.60.0010,  6302.600030 
6302.91.0025.  6302.910045 
6302.91.0060,  6303.11.0000 
6303.91 .0020,  6304.91  0020 
6305.20.0000,  6306.11.0000 
6307.10.1090.  6307.903010 
6307.90.5010,  6307  90.8910 
6307.90.9882,  6406.10.7700 
9404.90.8040  and  9404  90  9505 

9  Category  438-0:  only  HTS  numbers 
6103.21.0050,  6103.23.0025.  6105  20  1000. 
6105.90.1000.  610590.8020, 
6110.11.0070,  6110.12.2070. 
6110.30.1550,  6110.90.9072 
and  6117.90.9025. 

'"Category  459pt.:  all  HTS  numbers  except 
6115.19.8020,  6117  10  1000,  6117  102010. 
6117.20.9020,  6212.90  0020.  6214  20  0000. 
6405.20.6030.  6405.20  6060  6405  20  6090, 
6406.99.1505.  6406.99  1560. 

"Category  469pt.:  all  HTS  numtiers  except 
5601.29.0020,  5603.94  1010.  6304  19  3040, 
6304,91.0050,  6304.99.1500.  6304  99  6010, 
6308.00.0010  and  6406.10.9020 

'2  Category  659pt.:  all  HTS  numtiers  except 
6115.11.0010.  6115.12.2000.  6117  10.2030, 
6117.20.9030.  6212.90.0030.  6214  300000, 
6214.40.0000.  6406.99.1510  and 

6406.99.1540. 

'3  Category  666pt.:  all  HTS  numbers  except 
5805.00.4010.    6301.100000     6301400010. 

6301  90  0010. 

6302.53.0030. 

6303.12  0000. 

6303.92.2010. 

6304  11  2000 

6304.91.0040. 

6307  90.9884. 


4202  22  8030 
4202  92  0505. 
4202  92  6091 

5701  90  1020. 

5702  39  2010, 
5702  59  1000. 
5705  00  2020. 
5807  90  0510. 
6302.51  1000. 
6302  51  4000, 
6302  91  0005. 

6302  91  0050. 

6303  91  0010 

6304  92  0000 
6307  10  1020. 
6307  90  4010. 
6307  90  8945, 
9404  90  1000, 


6109  90  1520, 

6110  190070, 
6114  100020 


6301 .40.0020. 
6302.53.0020. 
6302.93.2000, 
6303.92.1000, 
6303.99.0010. 
6304.19.2000. 
6304.99.6020, 


6302  53  0010, 
6302.93  1000, 

6303  19  0010, 
630392  2020, 

6304  19  1500, 
6304  93  0000, 

9404  90  8522 


and  9404.90.9522. 


The  limits  set  forth  above  are  snijject  to 
adjustment  pursuant  to  the  pio\isiuns  of  the 
.ATC  and  administratiye  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  tor  that  year  (see 
the  November  27,  2001  direitive)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  ha\e 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  abo\'e  directions   the 
Commissioner  of  Customs  should  i  rinstrue 
entrv  into  the  United  .States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C,  553(a)(]). 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  hiiplementation 
of  Textile  Agreements. 

[FR  Doc,  02-26316  Filed  10-15-02:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  tor  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Pakistan 

()(  ll)t)tT   1  1.  ^ooj 

AGENCY:  Cummittff  for  tht- 

Iniplcmpntation  of  Textile  Agreements 

(ClTAi 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits.  

EFFECTIVE  DATE:  (Irtohpr  IB.  20(12. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  Internatinndl  Trade  Specialist. 
Office  (if  Textiles  and  Apparel.  U.S. 
Department  of  Commerc  e.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  1202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://w\vw. customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  (Iffice  of  Textiles 
and  Apparel  website  at  http:// 
otexa  ita  dor:  gov 

SUPPLEMENTARY  INFORMATION: 

.\utiioritv:  Sec  tion  204  of  the  Agrif;ullur.il 
Alt  of  la.Sfi.  as  amended  (7  li.S.C.  18.S4): 
Executive  Order  11651  of  March  H.  1972,  as 
amendt'd 

At  the  request  of  the  Covernment  ot 
Pakistan,  the  current  limit  for  Category 
360  is  being  decreased  for  reduction  of 
special  shift  from  Categorv  iHl 
increasing  the  limit  for  (iategory  ;tt)l  to 
account  for  the  reduction  special  shift 
being  applied  to  (lategorv  360  This 
special  shift  was  uriginallv  applied  in 
67  PR  62444.  published  on  October  7. 
2002. 

A  description  of  the  textile  and 
apparel  categories  in  terms  id  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
■Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  tin  178. 
published  on  December  IH.  2001)  Also 
see  66  PR  63683,  published  on 
December  10.  2001 

D.  Michael  Hutchinson. 

Acting  Chairman.  Committee  for  the 
Imi'Irmt-ntatiiin  nfTr\tili'  A^rfrments 

Committee  fur  the  Implemenlation  of  Textile 
.Agreements 

Otiober  11.2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229 
Dear  Commissioner:  This  dirB<:tive 
amends,  but  does  not  cancel,  the  directive 
issued  to  vou  on  Det.ember  4.  2001.  bv  the 


Chairman,  Committee  tor  ihf  liiiplementatiun 
of  Textile  Agreements.  Thai  directive 
concerns  imports  of  certain  cotton  and  man- 
m,uW  fiber  lexlile  produf  ts.  produced  or 
m.iiuil.ii  liiifd  in  PnkislaTi  and  exported 
.luniii;  the  IweU e-iniinlh  period  uhu  h  began 
.111  |,iniidr\   1,  2(1112  and  extends  ihrougii 
December  :n.  2002. 

Effective  on  October  16.  2002.  vow  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Cruguav 
Round  .Agreemitnt  on  Textiles  and  Clothing: 


Category 


Twelve-month  restraint 
limit  ^ 


Specific  limits 

360 8,717  116  numbers 

361  9,605.744  numbers 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31    2001 

the  Commiltee  tor  ihe  lin|ilenient,ition  ut 
Textile  .Agreements  has  deteriiuned  that 
these  actions  fall  within  ihe  foreign  affairs 
exception  of  the  rulemaking  provisions  of  -t 
LI.S.C,  553(a)(1), 

Sinierelv, 
U  Mil  hael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc. 02-26401  Piled  1(i-ll-<)2:  12:2'1  [iml 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  in 
Ukraine 

().  lutl.T  'I    2002. 

AGENCY:  (Committee  for  the 
Implementation  of  Textile  Agreements 

(crr.M 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  lanuarv  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  US.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
vvww.customs.gov.  For  informatiim  on 
embargoes  and  tjuota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

.Authority:  .Sectiuii  204  of  the  .XgrK  iiltur.il 
.Act  of  1956.  as  amended  (7  li.S.C.  18.54): 


Executive  Order  11651  of  March  .1,  1972,  as 
amended. 

The  Bilateral  Textile  Agreement  of 
luly  22,  1998,  as  amended  and  extended 
by  exchange  of  notes  on  September  19, 
2000  and  January  15,  2001,  between  the 
Governments  of  the  United  States  and 
Ukraine  establishes  limits  for  certain 
wool  textile  products,  produced  or 
manufactured  in  Ukraine  and  exported 
during  the  period  beginning  on  January 
1 ,  2003  and  extending  through 
December  31,  2003. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

These  limits  may  be  revised  if 
Ukraine  becomes  a  member  of  the 
World  Trade  Organization  (WTO)  and 
the  United  States  applies  the  WTO 
agreement  to  Ukraine. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
C(3RRELAT10N:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  PR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  availabilitv  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

James  C.  Leonard  IIL 

Ciniirnuin.  Coniinitlei'  tor  the  Implementation 
of  Textile  Agreements. 

Commiltee  for  the  Implementation  of  Textile 
.Agreements 

Oi  toller  '1.  2002. 

{iciiiimissionei'  of  Customs. 
Department  ol  the  VVru.M/n  .  W'ashingttin.  DC 
20229 
Dear  Conuiiissioiier:  Piu>iu.inl  lo  section 
204  ol  Ihe  .\gri(  ullural  ,\(  t  of  1956,  as 
anieiided  (7  Li.S.C.  1H54):  E\ecu(ive  Order 
IKinl  ol  March  3.  1972.  as  amended;  and  Ihe 
Bilateral  Textile  .Agreement  of  lulv  22.  1998. 
as  amended  ,ind  extended  hv  ex(  hange  ot 
notes  on  .September  19.  2000  and  January  l.'>. 
2001.  between  the  C.overnnients  ol  the 
1  nited  States  and  Ukraine,  you  are  directed 
to  prohibit,  effective  on  January  1.  2003. 
entrv  into  the  United  States  for  consumption 
,111(1  withdrawal  from  warehouse  for 
consumption  of  wool  textile  prodiu  ts  in  the 
tnllowing  categories,  produced  or 
inanulai  tured  in  Ukraine  and  ex(iorted 
(luring  the  twelve-month  period  beginning  on 
I.inuarv  1.  200,"<  and  extending  through 
December  31.  2003.  in  excess  of  the  following 
levels  of  restraint: 


Category 


Twelve-month  limit 


435 
442 
444 
448 


99.478  dozen 
16.561  dozen. 
71,766  numbers. 
71,766  dozen. 


oinrtrt 


ITa^Iap^I     Doaictor 
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The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Ukraine, 

These  limits  may  be  revised  if  Ukraine 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Ukraine. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  29,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1), 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements, 

FR  Doc.  02-26317  Filed  10-15-02;  8;45  am] 
BILUNG  CODE  3510-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Rber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  United  Arab  Emirates 

October  9.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA), 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2003, 
FOR  FURTHER  INFORINATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U,S,C,  1854); 


Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  United  Arab  Emirates  and  exported 
during  the  period  January  1,  2003 
through  December  31,  2003  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  2003  period.  The  2003 
levels  for  Categories  315  and  361  are 
zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notices  66  FR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date, 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  9,  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasurw  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  18.54);  Executive  Order 
11651  of  March  3.  1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2003,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textiles  and 
textile  products  in  the  following  categories, 
produced  or  manufactured  in  the  United 
Arab  Emirates  and  exported  during  the 
twelve-month  period  beginning  on  January  1. 
2003  and  extending  through  December  31. 
2003  in  excess  of  the  following  levels  of 
restraint: 


Category 


Twelve-month  restraint 

limit 


Category 


219 

226/313 

315 

317 

326 

334/634 
335/635 
336/636 


Twelve-month  restraint 
limit 


2,058,156  square  me- 
ters. 

3,519,496  square  me- 
ters. 

-O- 

56,776,627  square 
meters. 

3,322,410  square  me- 
ters. 

419,446  dozen. 

270,202  dozen. 

363,519  dozen. 


338/339 1.037.432  dozen  of 

which  not  more  than 
691.620  dozen  shall 
be  in  Categories 
33&-S/339-S ' 

340/640 i  643.152  dozen 

341/641  563.179  dozen 

342/642 447.413  dozen 

347/348 ',  770.664  dozen  ot 

j      which  not  more  than 
I      385.331  dozen  shall 
be  in  Categories 
347-T/348-T2 

351/651  321.576  dozen 

352 592.820  dozen. 

361  -0- 


11.074.698  numbers 
135.308  kilograms. 


363 

369-03 

369-5"  I  154.161  kilograms. 

638/639 I  419.446  dozen 

647/648 601.207  dozen 

1  Category  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010.  6105  10.0030. 
6105.90.8010.  6109.10.0027  6110.20  1025, 
6110.20.2040.  6110.20.2065.  6110  90  9068, 
6112.11.0030  and  6114.20  0005.  Category 
339-S:  only  HTS  numbers  6104  22  0060, 
6104.29.2049,  6106.10.0010.  6106100030, 
6106.90.2510,  6106.90.3010.  6109  10.0070, 
6110.20.1030,  6110.20.2045.  6110.20  2075, 
6110.90.9070,  6112.11.0040.  6114,20.0010 
and  6117.90.9020. 

2  Category  347-T:  only  HTS  numbers 
6103.19.2015,  6103.19.9020,  610322.0030, 
6103.421020.  6103.42.1040.  6103498010, 
6112.11.0050,  6113.00.9038.  6203.19.1020, 
6203.19.9020.  6203.22.3020.  6203.42  4005, 
6203.42.4010,  6203.42.4015,  6203.42  4025, 
6203.42.4035,  6203.42.4045.  6203  49  8020. 
6210.40.9033.  6211.20.1520.  621120  3810 
and  6211.32.0040;  Category  348-T  only  HTS 
numbers  6104.12.0030,  6104198030. 
6104.22.0040.  6104.29.2034.  610462.2006, 
6104.62.2011,  6104.62.2026.  6104  62  2028, 
6104.69.8022.  6112  11.0060.  6113  00  9042. 
6117.90.9060,  6204.12.0030,  6204  198030, 
6204.22.3040,  6204.29.4034.  6204  62.3000, 
6204.62.4005,  6204.62.4010.  6204  62  4020, 
6204.62.4030,  6204.62.4040.  6204  62  4050. 
6204.69.6010.  6204.69.9010  6210  50  9060, 
6211.20.1550.  6211.20  6810,  621142  0030 
and  6217.90.9050, 

3  Category  369-0:  all  HTS  numbers  except 
6307.10.2005  (Category  369-S); 
4202.12.4000.  4202.12.8020.  4202  12  8060. 
4202.22.4020,  4202,22  4500.  4202.22  8030, 
4202.32.4000.  4202.32.9530.  4202  92.0505, 
4202.92.1500.  4202.92.3016.  4202  92  6091, 
5601.10.1000,  5601.21.0090.  5701.90.1020, 
5701.90.2020,  5702  10.9020,  5702  39.2010. 
5702.49.1020,  5702.49.1080,  5702.59.1000. 
5702.99.1010,  5702.99.1090,  5705  00.2020, 
5805.00.3000,  5807.10.0510.  5807.900510, 
6301.30.0010,  6301.30.0020,  6302.511000, 
6302.51.2000,  6302.51.3000.  6302.51.4000, 
6302.60.0010,  6302.60.0030.  6302.910005. 
6302.91.0025,  6302.91,0045.  6302  91.0050, 
6302.91.0060,  6303.11.0000.  6303.910010, 
6303.91.0020,  6304.91.0020,  6304  92  0000, 
6305.20.0000.  6306.11.0000.  6307  10  1020, 
6307.10.1090,  6307.90.3010.  6307904010. 
6307.90.5010,  6307.90.8910,  6307  90.8945, 
6307.90.9882,  6406.10.7700,  9404.90  1000, 
9404.90.8040  and  9404.90  9505  (Category 
369pt.). 

"Category  369-S:  only  HTS  number 
6307  10.2005 
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The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATr.  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  t  alegory  limits  for  that  year  (see 
directive  dated  November  27.  2001)  to  the 
extent  of  anv  unfilled  balances  in  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  dire(  live. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  in<  lude  entrv  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  ,\greements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
jFR  Dot    ()2-2fi.T18  Filed  10-15-02:  8:45  am] 

BILLING  CODE  3510-t)R-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Protective  Glove 

agency:  Department  of  the  Army.  DoD 
ACTION:  Notice. 


summary:  In  accordance  with  37  CFR 
part  404  6.  announcement  is  made  of 
the  availabilitv  for  licensing  of  U.S. 
Patent  No  US  6.457,182  Bl  entitled 
"Protective  Glove"  issued  October  1, 
2002.  This  patent  has  been  assigned  to 
the  United  States  Government  as 
represented  by  the  Secretary  of  the 
Armv 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command. 
Kansas  Street.  Natick.  MA  017fiO. 
Phone:  (508)  233-4928  or  e-mad: 
Robert.Rosenkrans'anatick.armv  mil 

SUPPLEMENTARY  INFORMATION:  .Anv 
licenses  granted  shall  ccjmplv  with  35 
use.  209  and  37  CFR  part  404. 

Luz  0.  Ortiz. 

Arwy  Federal  Register  Liaison  Officer. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
Potential  Multipurpose  Projects  for 
Ecosystem  Restoration,  Flood  Damage 
Reduction,  and  Recreation 
Development  Within  and  Along  the 
Clear  and  West  Forks  of  the  Trinity 
River  In  Fort  Worth,  Tarrant  County,  TX 

AGENCY:  Department  of  the  Army.  U.S. 
.\rmv  Corps  of  Engineers.  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  A  resolution  by  the  United 
States  Senate  Committee  on 
Environment  and  Public  Works  dated 
.April  22.  1988,  requested  that  the  Board 
of  Engineers  review  the  report  of  the 
('hief  of  Engineers  on  the  Trinitv  River 
and  Tributaries,  TX,  House  Document 
No.  276.  Eighty-Ninth  Congress,  and 
iither  pertinent  reports,  with  a  view  to 
determining  the  advisability  of 
modifving  the  recommendations 
contained  then-in,  with  particular 
referfnc:e  U>  providing  improvements  in 
the  interest  nf  flood  protecticm, 
environmental  enhancement,  water 
quality,  recreation,  and  other  allied 
purposes  in  the  Upper  Trinitv  River 
Basin  with  specific  attention  on  the 
Dallas-Fort  Worth  Metroplex.  An  initial 
assessment  based  on  the  resolution 
guidance  indicates  a  Federal  interest  in 
continuing  with  more  detailed  studies 
for  these  purposes,  in  accordance  with 
the  National  Environmental  Policy  Act, 
a  Draft  Environment  Impact  Statement 
(DEIS)  will  he  prepared  to  evaluate  and 
compare  ecosystem  restoration,  flood 
damage  reduction,  and  recreation 
alternatives  within  and  along  the  Clear 
Fork  and  West  Fork  of  the  Trinitv  River 
in  the  Central  Citv  area  of  Forth  Worth, 
TX.  The  DEIS  will  also  assess  the 
impacts  to  the  quality  of  the  human 
environment  associated  with  each 
alternative.  The  study  area  will  be 
bound  by  Interstate  Highway  30  on  the 
Clear  Fork.  Rockwood  Park  on  the 
upstream  end  of  the  West  Fork. 
Northeast  28th  Street  on  Marine  Creek, 
a  tributary  of  the  West  Fork,  and 
Riverside  Drive  on  the  downstream  end 
of  the  West  Fork.  The  construction  and 
implemention  ai  Benbrook  Lake,  Eagle 
Mountain  Lake.  Lake  Worth,  the  Fort 
Worth  Floodway  project,  and 
subsequent  flood  control  projects,  along 
with  urbanization  and  development 
activities,  have  significantly  degraded 
the  terrestrial  and  aquatic  habitat  along 
and  within  the  Trinity  River. 
Consequently,  ecosystem  restoration 


measures  will  be  developed  and 
evaluated  to  address  the  degraded 
habitats.  In  addition,  recreation 
measures  will  be  developed  and 
evaluated  as  complements  to  proposed 
ecosystem  restoration  measures. 
Although  preliminary'  findings  indicate 
that  flood  damage  reduction 
opportunities  would  be  limited,  the 
floodway  and  the  interior  drainage  in 
the  study  area  will  be  evaluated  for 
flood  damage  reduction  opportunities 
and  consistency  with  past 
improvements.  Flood  damage  reduction 
measures  will  address  the  loss  of  the 
authorized  level  of  flood  protection  for 
the  area. 

DATES:  A  public  meeting  will  be  held  on 
October  29,  2002  from  6:30  p.m.  to  8:30 
p.m.  at  the  YWCA  (Grand  Ballroom), 
512  West  4th  Street,  Fort  Worth,  TX 
76102 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  pertaining  to  the  proposed 
action  and  DEIS  can  be  answered  by: 
Ms.  Marcia  R.  Hackett,  CESWF-PM-C:. 
U.S.  Army  Corps  of  Engineers,  Fort 
Worth  District,  P.O.  Box  17300,  Fort 
Forth,  TX  76102-0300,  (817)  886-1787. 
SUPPLEMENTARY  INFORMATION:  The  Fort 
Worth  Floodway  was  authorized  by 
Section  2  of  Public  Law  No.  14.  79th 
Congress.  2nd  Session  approved  March 
2.  1945.  The  project,  which  was 
completed  in  September  1957.  entailed 
the  construction  and/or  .strengthening  of 
levees  and  the  widening  and 
straightening  of  the  Clear  Fork  channel 
from  Lancaster  Street  to  its  confluence 
with  the  West  Fork  and  the  West  Fork 
channel  from  White  Settlement  Road  to 
Riverside  Drive,  along  with  allied 
features  such  as  removal  of  debris  from 
the  floodway.  reconstruction  and 
alteration  of  roads,  bridges  and  public 
utilities,  modifying  channel  diversions, 
and  constructing  drainage  facilities.  The 
Flood  Control  Act  of  1960  provided  for 
an  extension  upstream  of  the  floodway 
project  on  the  West  Fork  from  White 
Settlement  Road  to  just  downstream  of 
Meandering  Road.  Construction  on  the 
West  Fork  extension  was  initiated  in 
March  1965  and  completed  in  [une 
1971.  Similar  flood  control  features 
were  authorized  by  the  Flood  Control 
Act  dated  October  23.  1962.  for  an 
extension  of  the  Clear  Fork  of  the 
Trinity  River  between  the  existing  Fort 
Worth  Floodway  and  State  Highway 
183.  Construction  of  the  Clear  Fork 
Extension  was  initiated  in  January  1966 
and  completed  in  September  1971. 

Alternatives  for  ecosystem 
restorations,  flood  damage  reduction, 
and  recreation  will  be  developed  and 
evaluated  based  on  ongoing  fieldwork 
and  data  collection  and  past  studies 


63902 


Federal  Register/ Vol.  67,  No.  200/ Wednesday,  October  16.  2002 /Notices 


Federal  Register /Vol,  67,  No.  200  /  Wednesday,  October  16,  2002 /Notices 


63901 


conducted  by  the  Corps  of  Engineers, 
the  Tarrant  Regional  Water  District,  and 
the  City  of  Fort  Worth.  Ecosystem 
restoration  alternatives  that  will  be 
evaluated  include  creating  meanders 
within  the  Trinity  River,  restoring, 
protecting  and  expanding  the  riparian 
corridor,  improving  aquatic  habitat, 
creating  riffle-pool  complexes,  and 
constructing  wetlands,  it  is  anticipated 
that  ecosystem  restoration  measures 
would  aid  in  improving  water  quality, 
optimizing  aquatic  and  terrestrial 
habitat,  and  minimizing  erosion  and 
scouring  along  and  within  the  river. 
Alternatives  for  flood  damage  reduction 
measures  will  be  evaluated  from  both  a 
non-structural  and  structural  aspect. 
Non-structural  measures  that  will  be 
evaluated  include  acquisition  and 
removal  of  structures  or  flood  proofing 
of  structures  for  protection  from 
potential  futxu-e  flood  damage. 
Structural  measures  that  will  be 
evaluated  include  diversion  chaimels 
and/ or  channel  modifications  of  various 
widths  and  depths  and/or  a 
combination  of  these  measures. 
Recreation  measures  that  will  be 
evaluated  for  the  enjoyment  of  residents 
and  visitors  alike  include  multipurpose 
trails  and  passive  recreation  features, 
such  as  interpretive  guidance  and  media 
and  picnic  areas.  Recreation  measures 
will  be  developed  to  a  scope  and  scale 
compatible  with  proposed  ecosystem 
restoration  measures  without 
significantly  diminishing  ecosystem 
benefits. 

A  Programmatic  Environmental 
Impact  Statement  (PEIS)  for  the  Upper 
Trinity  River  Basin  Feasibility  study 
addressing  the  potential  cumulative 
effects  of  reasonable  foreseeable 
projects,  including  the  Clear  Fork  West 
Fork  studies  was  completed  in  June 
2000,  The  DEIS  will  be  tiered  to  the 
PEIS. 

The  public  will  be  invited  to 
participate  in  the  scoping  process, 
invited  to  attend  public  meetings,  and 
given  the  opportunity  to  review  the 
DEIS.  The  first  public  meeting  will  be 
on  October  29,  2002  at  the  Grand 
Ballroom  of  the  Downtown  YWCA  (see 
DATES).  Subsequent  public  meetings,  if 
deemed  necessary,  will  be  announced  in 
the  local  news  media.  Release  of  the 
DEIS  for  public  comment  is  scheduled 
for  Summer  2004.  The  exact  release 
date,  once  established,  will  be 
announced  in  the  local  news  media. 

Future  coordination  with  other 
agencies  and  public  scoping  will  be 
conducted  to  ensure  full  and  open 
participation  and  aid  in  the 
development  of  the  DEIS.  All  affected 
Federal,  state,  and  local  agencies, 
affected  Indian  tribes,  and  other 


interested  private  organizations  and 
parties  are  hereby  invited  to  participate. 
Future  coordination  will  also  be 
conducted  with  the  United  States  Fish 
and  Wildlife  Service  (USFWS).  The 
USFWS  will  furnish  information  on 
threatened  and  endangered  species  in 
accordance  with  the  Endangered 
Species  Act.  In  addition,  the  USFWS 
will  also  be  requested  to  provide 
support  with  planning  aid  and  to 
provide  a  Fish  and  Wildlife 
Coordination  Act  Report.  The  State 
Historic  Preservation  Office  will  be 
consulted  as  required  by  Section  106  of 
the  National  Historic  Preservation  Act. 

Robert  P.  Morris,  Jr., 

Lieutenant  Colonel  Corps  of  Engineers. 

Deputy  District  Engineer. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  for  the  Relocation  of 
Bogue  Inlet  Channel  t}etween  Emerald 
Isle  and  Hammocks  Beach  State  Park, 
and  the  Placement  of  the  Dredged 
Material  onto  Emerald  Isle  Beach,  in 
Carteret  County,  NC 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (COE).  Wilmington  District. 
Wilmington  Regulatory  Field  Office  has 
received  a  request  for  Department  of  the 
Army  authorization,  pursuant  to  Section 
404  of  the  Clean  Water  Act  and  Section 
10  of  the  Rivers  and  Harbor  Act,  from 
the  Town  of  Emerald  Isle  for  the 
relocation  of  Bogue  Inlet  Channel  to 
protect  residential  homes  and  town 
infrastructures,  and  to  place  the  dredged 
material  on  approximately  5.0  miles  of 
beach  for  nourishment.  The  project  is 
being  proposed  to  move  the  main  ebb 
channel  in  Bogue  Inlet  to  a  more  central 
location  between  the  west  end  of  Bogue 
Banks  and  the  east  end  of  Bear  Island 
(Hammocks  Beach  State  Park).  The  main 
ebb  channel  through  Bogue  Inlet 
presently  occupies  a  position 
juxtaposted  to  the  west  end  of  the  Town 
of  Emerald  Isle  and  is  causing  severe 
erosion  that  threatens  development  in 
the  subdivision  known  as  The  Pointe. 
The  relocation  of  the  main  ebb  channel 
to  a  central  location  would  restore  the 
channel  to  a  position  it  occupied  in  the 
late  1970's  and  eliminate  the  erosive 
impact  of  tidal  currents  on  the  east 


shoulder  of  the  inlet.  A  portion  of  the 
material  removed  to  relocate  the  main 
ebb  channel  would  be  used  to  close  the 
existing  channel  with  the  balance  of  the 
material  used  to  nourish  the  shoreline 
on  the  west  end  of  the  Town  of  Emerald 
Isle. 

The  channel  through  Bogue  Inlet  has 
been  maintained  by  the  COE  for 
commercial  and  recreational  boating 
interest  since  1981.  The  COE  is 
authorized  to  maintain  the  channel  to  a 
depth  of  8  feet  mean  low  water  (ndw) 
over  a  width  of  150  feet.  Any  changes 
in  the  location  of  the  ebb  tide  delta 
channel  would  be  consistent  with  this 
maintenance  criteria. 
DATES:  A  public  scoping  meeting  for  the 
Draft  Environmental  Impact  Statement 
(EIS)  will  be  held  at  the  White  Oak 
River  Elementary  School,  on  NC 
Highway  24,  in  Cape  Carteret,  on 
October"29,  2002  at  6:30  p.m.  Written 
comments  will  be  received  until 
November  24,  2002. 
ADDRESSES:  Copies  of  comments  and 
questions  regarding  scoping  of  the  Draft 
EIS  may  be  addressed  to:  U.S.  Army 
Corps  of  Engineers,  Wilmington  District. 
Regulatory  Division.  ATTN:  File 
Number  2001-00632,  Post  Office  Box 
1890,  Wilmington,  NC  28402-1890. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  directed  to  Mr.  Mickey 
Sugg,  Wilmington  Regulatory  Field 
Office,  telephone:  (910)  251^811. 
SUPPLEMENTARY  INFORMATION: 

1.  Project  Descritpion 

The  Town  of  Emerald  Isle,  located 
along  the  western  11.2  miles  of  Bogue 
Banks,  North  Carolina,  is  proposing  to 
reposition  the  main  ebb  tide  channel  (or 
bar  channel)  through  Bogue  Inlet  as  a 
means  to  address  a  severe  erosion 
problem  that  is  threatening 
development  and  town  infrastructure 
located  on  the  west  end  of  the  town  in 
an  area  known  as  The  Pointe.  The 
severe  erosion  at  the  Pointe  is  occurring 
as  a  result  of  the  eastward  migration  of 
the  main  ebb  channel  of  Bogue  Inlet.  An 
analysis  of  historic  photographs  of  the 
inlet  indicates  that  the  midpoint  of  the 
channel  has  experienced  movements  to 
both  the  west  and  east  with  the  latest 
trend  being  toward  the  east.  Since 
September  1981.  the  channel  midpoint 
migrated  a  total  of  over  3.900  feet  to  the 
east,  however,  a  majority  of  this 
movement  occurred  between  September 
1981  and  February  1984.  From  February 
1984  to  September  2001,  the  channel 
moved  slightly  more  than  1.500  feet  to 
the  east,  which  represents  an  annual 
rate  of  104  feet/year.  The  eastward 
movement  of  the  channel  has  been 
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accompanied  by  erosion  of  the  Bogiie 
Banks  shoulder  of  the  inlet  (the  Polnte 
shoreline)  with  the  rate  of  erosion  of 
this  shoreline  averaging  56  feet/year 
between  February  1984  and  September 
2001,  If  this  rate  of  erosion  of  the  Pointe 
shoreline  continues  unabated,  it  is 
estimated  that  30  to  50  structures  could 
be  lost  or  severely  damaged  during  the 
next  5  to  10  years,  in  additinn.  JUO  to 
600  feet  of  Inlet  Drive  could  be  lost 
along  with  side  streets  and  utilities 
serving  the  Pointe  subdivision. 

Secondary  features  of  the  proposed 
project  includes  using  a  portion  of  the 
dredged  material  to  close  the  existing 
ebb  channel  with  the  balance  of  the 
material  used  to  nourish  the  beach  ahmg 
the  west  end  of  the  Town  of  Emerald 
Isle.  In  this  regard,  the  Town  of  Emerald 
Isle  presently  has  permits  to  nourish 
51.00  feet  (9'68  miles)  of  ocean 
shoreline  using  offshore  borrow  areas. 
Approximately  5.8  miles  of  this 
shoreline  is  to  be  nourished  between 
November  16,  2002  and  April  15,  2003 
The  Emerald  Isle  beach  nourishment 
projecTt  is  part  of  an  island-wide  project 
sponsored  by  Carteret  County  The 
Countv  pn))ect  covers  approximately 
16.8  miles  of  ocean  shoreline  and  begins 
at  the  east  town  limits  of  the  Town  of 
Pine  Knoll  Shores  and  ends  at  a  point 
8,000  feft  (1.5  miles)  east  of  Bogue  Inlet 

2.  Proposed  Action 

The  primary  purpose  of  the  channel 
relocation  project  is  to  create  a  stable 
channel  that  will  divert  tidal  flow  away 
from  the  Pointe  area  of  Emerald  Isle. 
Therefore,  the  design  focus  is  on 
developing  channel  dimensions  that 
will  capture  the  majority  of  the  ebb  tidal 
flow  through  the  inl«?t  An  added  feature 
of  the  overall  design  would  be  the 
closure  of  the  existing  channel  by 
constructing  a  sand  dike  across  the 
existing  channel  in  the  vicinity  of  the 
Pointe.  The  dimensions  of  the  relocated 
channel  will  be  based  on  characteristics 
of  the  existing  ebb  tide  channel, 
numerical  model  studies  of  tides  and 
currents  in  the  inlet,  and  channel 
stability  criteria.  The  numerical  model 
will  also  be  used  to  evaluate  the  need 
for  and  impacts  of  closing  the  existing 
channel  as  well  as  assess  the  impa(  ts  ot 
the  repositioned  channel  on  salinitv 
intrusion  and  flow  patterns  throughout 
the  entire  inlet/estuary  complex. 

Apart  from  the  channel  dimensions, 
the  new  channel  must  be  position  so 
that  it  does  not  cause  adverse  impacts 
on  the  adjacent  shorelines  or  result  in 
unacceptable  loss  of  estuarine  habitat. 
The  selection  of  a  channel  location  is 
being  based  on  detailed  geomorphic 
analysis  of  the  inlet  and  adjacent 
shorelines,  conducted  bv  Dr.  William  ). 


Clearv.  I'niversitv  of  North  Carolina  at 
Wilmington  The  geomorphic  analysis 
will  utilize  an  assortment  of  aerial 
photographs  of  the  inlet  covering  the 
periixl  frcin  1938  to  2001.  However  the 
primary  emphasis  will  be  on  changes  in 
the  inlet  and  the  adjacent  shorelines 
between  1973  and  2001.  The 
geomorphic:  analysis  consists  of  an 
evaluation  of  the  following:  (a)  location 
of  the  channel  midpoint  relative  to  the 
Pointe;- (b)  the  orientation  of  the  inlet's 
ebb  tide  delta  channel;  (c)  the 
configuration  of  the  ebb  tide  delta  i.e.. 
the  percent  of  the  ebb  tide  delta  east  and 
west  of  the  main  ebb  channel:  (d)  inlet 
shoulder  changes  (the  Pointe  shoreline 
and  the  west  tip  of  Bear  Island);  (e) 
changes  in  the  ocean  shoreline  on  the 
west  end  of  Bogue  Banks  and  the  east 
end  of  Bear  Island  (Hammocks  Beach 
State  Park);  and  (f)  changes  in  the 
interior  marsh  islands  (primarily  Dudley 
Island  and  Island  2)  The  measured 
changes  the  adjacent  shorelines,  inlet 
shoulders,  and  the  interior  marshes  will 
be  related  to  changes  in  the  physical 
makeup  of  the  inlet  including  the 
position  and  orientation  of  the  ebb  tide 
delta  channel  and  the  configuration  of 
the  ebb  tide  delta. 

Geomorphic  analysis  indicates  that 
the  cumulative  shoreline  changes  on 
each  island  were  averaged  over  3.500 
feet  of  shoreline  immediately  adjacent 
to  the  inlet  When  the  percent  of  the  ebb 
tide  delta  on  the  Bogue  Banks  side  is 
small,  as  it  was  between  1984  and  2001. 
the  bar  channel  was  located  close  to 
Bogue  Banks  and  the  portion  of  the 
delta  on  the  Bogue  Banks  side  was 
provuling  some  degree  of  wave 
sheltering  for  the  west  end  of  the  island. 
This  particular  ebb  tide  delta 
I onfiguration  resulted  in  a  considerable 
amount  of  accretion  along  of  3.500-foot 
shoreline  immediately  east  of  the  inlet 
while  Bear  Island  experienced  an  almost 
mirror  image  response  on  its  ocean 
shoreline,  if  .  erosion.  Even  though  the 
present  ebb  tide  delta  configuration  is 
favorable  for  the  extreme  west  end  of 
Emerald  isle,  the  eastward  migration  of 
the  inlet  channel  that  led  to  the  existing 
inlet  configuration  also  caused  the  inlet 
shoreline  of  Bogue  Banks  (the  Pointe 
shoreline)  to  erode.  Not  imly  has  the 
Bogue  Banks  inlet  shoreline  eroded  in 
response  to  the  eastward  movement  of 
the  channel,  so  has  the  Bear  Island 
ocean  and  inlet  shorelines.  Based  on 
these  and  numerous  other  comparisons. 
the  preliminary  results  of  the 
geomorphic  analysis  indicates  that  a 
centrally  located  channel, 
approximating  the  position  and 
orientation  of  the  channel  in  1978,  may 
be  beneficial  to  the  inlet  shoreline  on 


Bogue  Banks  (the  Pointe  shoreline)  and 
the  east  end  of  Bear  Island. 

3.  Issues 

There  are  several  potential 
environmental  issues  that  will  be 
addressed  in  the  EIS.  Additional  issues 
may  be  identified  during  the  scoping 
process.  Issues  initially  identified  as 
potentially  significant  include: 

a.  Potential  impact  to  mdrine  biological 
resources  (benthic  organisms,  passageway  for 
fish  and  other  marine  life,  and  bird  nesting 
of  foraging). 

I).  Potential  impact  to  threatened  and 
endangered  marine  niamnials.  birds,  fish,  and 
plants. 

I    I'olential  impai:ts  to  water  quality. 

d.  Pulenlial  increase  in  erosion  rales  to 
adjacent  Hammocks  Beach  Stale  park. 

I'  Sand  budgeting. 

t   Potential  impac  ts  to  Navigation, 
I  iinmvrt  iai  and  rei  reational. 

g   I'olirntial  impac  Is  to  the  long-lerm 
Federal  mainlenani  e  of  the  channel. 

h.  f'olenlial  impac  Is  to  private  and  puhlii 
properly. 

i.  Cumulative  impacts  of  Inlet  and  Inlet 
channel  relocations  throughout  North 
r.drulina. 

j.  Ciumulalive  impac;ts  for  using  inlets  as 
•,and  sourc:e  in  nourishment  projec  ts. 

k.  Potential  impac  Is  on  public  health  and 
safety. 

I.  Potential  impac:ts  to  rec:realional  and 
I ommercial  fishing. 

m  The  (  ompHtihllitv  of  the  material  for 
iiourishinent 

n   I'oleulial  ec onomii,  impacts. 

4.  Alternatives 

Several  alternatives  are  being 
considered  for  the  proposed  project. 
These  alternatives  will  be  further 
formulated  and  developed  during  the 
scoping  process  and  an  appropriate 
range  of  alternatives,  including  the  no 
federal  action  alternative,  will  be 
considered  in  the  EIS. 

5.  Scoping  Process 

A  public  scoping  meeting  (see  DATES) 
will  be  held  to  receive  public  comment 
and  assess  public  concerns  regarding 
the  appropriate  scope  and  preparation 
of  the  Draft  EIS.  Participation  in  the 
public  meeting  by  federal,  state,  and 
local  agencies  and  other  interested 
organizations  and  persons  is 
encouraged. 

The  COE  will  also  be  consulting  with 
the  U.S.  Fish  and  Wildlife  Service  under 
the  Endangered  Species  Act  and  the 
Fish  and  Wildlife  Coordination  Act,  and 
with  the  National  Marine  Fisheries 
Service  under  the  Magnuson-Stevens 
Act  and  Endangered  Species  Act. 
Additionally,  the  EIS  will  assess  the 
potential  water  quality  impacts 
pursuant  to  Section  401  of  the  Clean 
Water  Act,  and  will  be  coordinated  with 


63904 


Federal  Register/ Vol.  67,  No.  200 / Wednesday,  October  16,  2002 /Notices 


Federal  Register /Vol.  67,  No.  200  /  Wednesday,  October  16,  2002 /Notices 


63903 


the  North  Carolina  Division  of  Coastal 
Management  (DCM)  to  determine  the 
projects  consistency  with  the  Coastal 
Zone  Management  Act.  The  COE  will 
•  closely  work  the  DCM  through  the  EIS 
to  ensure  the  process  complies  with  all 
State  Environmental  Policy  Act  (SEPA) 
requirements.  It  is  the  COE  and  DCM's 
intentions  to  consolidate  both  NEPA 
and  SEPA  processes  to  eliminate 
duplications. 

6.  Availability  of  the  Draft  EIS 

The  Draft  EIS  is  expected  to  be 
published  and  circulated  sometime  in 
2003,  and  a  public  hearing  will  be  held 
after  the  publication  of  the  Draft  EIS. 

Dated:  October  4,  2002. 
Charles  R.  Alexander,  Jr., 

Colonel.  U.S.  Army,  District  Engineer. 

[FR  Doc.  02-26336  Filed  10-15-02:  8:45  am] 

BILUNG  CODE  371fr-GN-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  North  Palm  Beach  County  Project, 
Part  1  in  Palm  Beach  County,  FL 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 

ACTION:  Notice  of  intent. 

summary:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  (Corps), 
intends  to  prepare  an  integrated  Project 
Implementation  Report  and  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  North  Palm  Beach  County 
(NPBC)  Project,  Part  1.  The  study  is  a 
cooperative  effort  between  the  Corps 
and  the  South  Florida  Water 
Management  District  (SFWMD),  which 
is  also  a  cooperating  agency  for  this 
DEIS.  One  of  the  recommendations  of 
the  final  report  of  the  Central  &  South 
Florida  (C&SF)  Comprehensive  Review 
Study  (Restudy)  was  the  NPBC  Project. 
This  project  includes  6  separable 
components  that  together  will  provide 
environmental,  urban,  and  agricultural 
water  supply  needs,  flood  attenuation, 
and  some  water  quality  improvements 
for  NPBC.  The  components  include  the 
Pal-Mar  and  Corbett  Hydropattern 
Restoration,  L-8  Basin  Modifications, 
C-51  and  L-8  Basin  Reservoir,  Lake 
Worth  Lagoon  Restoration,  C-17 
Backpumping  and  Treatment,  and  C-51 
Backpumping  and  Treatment. 
DATES:  A  public  scoping  meeting  is 
scheduled  for  October  29,  2002,  6:30 
p.m.,  at  the  Bl-Auditorium,  SFWMD, 


3301  Gun  Club  Road,  West  Palm  Beach, 
Palm  Beach  County. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Rebecca  Weiss,  U.S.  Army  Corps  of 
Engineers,  Planning  Division, 
Environmental  Branch,  P.O.  Box  4970. 
Jacksonville,  FL  32232-0019,  or  by 
telephone  at  904-899-5025. 
SUPPLEMENTARY  INFORMATION: 

a.  Authorization:  Entitled  "Everglades 
and  South  Florida  Ecosystem 
Restoration",  section  528  of  the  Water 
Resources  Development  Act  (WRDA)  of 
1996  authorized  a  number  of  ecosystem 
restoration  activities,  including  the 
North  Palm  Beach  County  Project  (Pub. 
L.  104-303).  The  restoration  activities 
were  a  continuation  of  earlier  efforts 
started  during  the  Central  and  Southern 
Florida  (C&SF)  Project  Comprehensive 
Review  Study  (Restudy),  authorized  bv 
section  309(1)  of  the  WRDA  of  1992 
(Pub.  L.  102-580).  Signed  on  December 
11,  2000,  section  601  of  the  WRDA  of 
2000  authorized  a  framework  and  guide 
for  modifications  to  the  C&SF  Project  to 
restore  the  south  Florida  ecosystem  and 
to  provide  for  the  other  water-related 
needs  of  the  region. 

b.  Project  Scope:  The  NPBC  project 
will  promote  environmental  restoration 
and  sustainable  water  resources  in  Palm 
Beach  County  through  6  separable 
components.  The  Pal-Mar  and  J.W. 
Corbett  Hydropattern  Restoration 
involves  acquisition  of  3.000  acres  of 
land  to  extend  the  spatial  extent  of 
protected  natural  areas  and  provide  a 
hydrologic  connection  between  the  Pal- 
Mar  and  Corbett  Wildlife  Management 
Area.  The  L-8  Basin  Modification 
consists  of  conveyance  improvements  to 
increase  water  supply  availability  and 
enhance  hydroperiods  in  Loxahatchee 
Slough.  C-51  and  L-8  Basin  Resen'oir 
involves  construction  of  48.000  acre-feet 
reservoir  or  reservoirs  for  long  term 
storage  to  meet  water  supply  and  to 
reduce  discharges  to  Lake  Worth 
Lagoon.  Lake  Worth  Lagoon  Restoration 
includes  sediment  removal  to  provide 
improvements  to  the  lagoon 
environment  and  augment  local  habitat 
restoration  efforts  planned  by  Palm 
Beach  County.  The  C-17  and  the  C-51 
backpumping  components  include 
backpumping  facilities  and  construction 
of  a  550-acre  and  a  600-acre  stormwater 
treatment  area,  respectively,  to  increase 
water  supplies  to  West  Palm  Beach 
Water  Catchment  Area  and  enhance 
hydroperiods  in  Loxahatchee  Slough. 

c.  Preliminan,'  Alternatives: 
Formulation  of  alternative  plans  will 
involve  the  selection  of  the  most 
suitable  site  for  the  reservoirs,  pump 
stations,  land  acquisitions,  and  other 
surface  facilities,  impoundment  depths 


and  configurations,  canal  modifications, 
water  treatment  requirements, 
investigation  of  intake  and  discharge 
sites  of  stored  water,  and  investigation 
of  best  configuration  of  surface  facilities 
for  the  project. 

The  Environmental  Impact  Statement 
(EIS)  will  include  an  evaluation  of 
adverse  environmental  impacts. 
including  but  not  limited  to.  water 
quality,  socio-economic,  archaeological 
and  biological.  In  addition,  to  adverse 
impacts,  the  evaluation  will  also  focus 
on  how  well  the  plans  perform  with 
regard  to  specific  ecological 
performance  measures. 

d.  Issues:  The  EIS  will  consider 
impacts  on  water  quality,  ecosystem 
habitat,  threatened  anci  endangered 
species,  health  and  safety,  aesthetics 
and  recreation,  fish  and  wildlife 
resources,  cultural  resources,  water 
availability,  flood  protection,  and  other 
potential  impacts  identified  through 
scoping,  public  involvement,  and 
interagency  coordination. 

e.  Scoping:  A  public  scoping  meeting 
is  scheduled  for  October  29.  2002  (see 
DATES).  A  scoping  letter  will  also  be 
issued  October  2002  to  interested 
parties.  In  addition,  all  parties  are 
invited  to  participate  in  the  scoping 
process  by  identifying  any  additional 
concerns  on  issues  studies  needed, 
alternatives,  procedures,  and  other 
matters  related  to  the  scoping  process. 

f.  Public  Involvement:  We  invite  the 
participation  of  affected  Federal,  state 
and  local  agencies,  affec;ted  Indian 
tribes,  and  other  interested  private 
organizations  and  parties. 

g.  Coordination:  Thp  proposed  action 
is  being  coordinated  with  the  U.S.  Fish 
and  Wildlife  Service  (FWS)  and  the 
National  Marine  Fisheries  Service  under 
.section  7  of  the  Endangered  Species  Act. 
with  the  FWS  under  the  Fish  and 
Wildlife  Coordination  Act.  and  with  the 
State  Historic  Preservation  Officer. 

h.  Other  Environmental  Review  and 
Consultation:  The  proposed  action 
would  involve  evaluation  for 
compliance  with  guidelines  pursuant  to 
section  404(b)  of  the  Clean  Water  Act: 
application  (to  the  State  of  Florida)  for 
VVater  Quality  Certification  pursuant  to 
section  401  of  the  Clean  Wafer  Act: 
certification  of  state  lands,  easements 
and  right  of  ways,  and  determination  of 
Coastal  Zone  Management  Act 
consistency. 

i.  Agency  Bole:  As  the  cooperating 
agency,  non-Federal  sponsor,  and 
leading  local  expert.  SFWMD  will 
provide  information  and  assistance  on 
the  resources  to  be  impacted  and 
alternatives. 

j.  DEIS  Preparation:  Thc!  int(>grated 
Project  Implemeniation  Report. 
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including  a  DEIS,  is  currently  .scheduled 
for  publication  in  June  2004. 

Dated;  October  8,  2002. 
lames  C.  Duck, 

C^bief.  Planninii  DivisiDn 

|FR  Doc:   ()2-2H.'i:<7  Filt«(i  10-15-02.  8:4"!  ami 

BILUNG  CODE  3710-AJ-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 


SUMMARY:  The  Leader,  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  acccjrdance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearanc:e  procedures 
are  followed.  Approval  bv  the  Offict-  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  Jl,  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
December  16.  2002. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Educatitm.  Office  of 
Management  and  Budget;  725  17th 
Street.  N\V.  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen  F   Lt^e'fUimb  enp  50; 

SUPPLEMENTARY  INFORMATiON:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  earlv  opportunity  to  comment 
on  information  collection  requests,  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader.  Regulatory 
Management  Group,  Office  of  the  (^hief 
Information  Officer,  publishes  this 


notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  c:ollection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessarv  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
(jf  iiifonnalion  technology. 

Dated:  October  9,  2002. 

|ohn  D.  Tressler. 

Lfudrr.  Hi'gulatDn  ManagemHnI  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Reading  Excellence  Act  (REA) 
Performanc:e  Repfirt. 

.Mistnu  t  This  Annual  Performance 
Report  will  allow  the  Department  of 
Education  to  t:ollect  information 
required  by  the  Reading  Excellence  Act. 

Additional  Information:  Emergency 
clearance  is  necessary  due  to 
unanticipated  events  related  to  the  No 
Child  Left  Behind  Act  (NCLB).  The  No 
Child  Left  Behind  Act.  enacted  in 
laniiarv  2002.  increased  Departmental 
expectations  for  State  reporting, 
strengthened  accountability  provisions 
,ind  emphasized  the  implementation  of 
proven  strategies,  particularly  those 
prcjven  through  scientific  research,  in 
NCLB  programs.  Clearance  is  requested 
for  a  new  performance  report  that  will 
provide  accurate,  timely  and  useful 
performance  information  from 
individual  States.  This  performance 
report  will  also  enhance  the  capability 
of  the  REIA  program  office  to  ascertain 
technical  assistance  needs  and  identify 
compliance  concerns.  The  third  and 
final  round  of  REA  States  completed 
their  subgrant  competitions  in  August 
2002,  resulting  in  several  hundred  new 
schools  with  Reading  Excellence 
programs.  This  level  of  program  growth 


necessitates  performance  reports  for 
effective  monitoring  of  each  State's 
activities.  To  align  with  these 
unanticipated  events,  the  Department  is 
requesting  approval  to  obtain 
performance  reports  from  each  State 
with  an  active  REA  grant.  This  will 
replace,  not  add  to.  the  performance 
report  information  collection  through 
the  State-District-School  Study.  This 
applies  to  23  States  reporting  in 
November  2002  and  13  States  reporting 
in  November  2003.  We  seek  this 
information  each  November  so  that  REA 
staff  can  quickly  accommodate  and 
align  with  the  events  described  above, 
and  to  enable  staff  to  provide  relevant 
technical  assistance  during  the  second 
half  of  the  school  year.  To  give  States 
adequate  time  to  prepare  the  report,  we 
are  requesting  OMB  approval  of  the 
performance  report  by  October  31,  2002. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  18.  Burden  Hours: 
24. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsvveb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2171.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e?-mail  address 
vivan.reese'iied.gov.  Requests  may  also 
be  electronicallv  mailed  to  the  internet 
address  OCIO  RIXfG@ed.gov  or  faxed  to 
(202)  708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  at  her  e-mail  address 
Kathv.A.\t@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Doc:.  02-26248  Filed  10-15-02;  8:45  am] 

BILLING  CODE  4000-1 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 
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SUMMARY:  The  Leader.  Regulatory 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  15,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW,,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  October  9,  2002. 
John  D.  Tressler, 

Leader. Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision, 

Title:  Education  Longitudinal  Study 
(ELS)  of  2002,  First  Followup. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
household;  Not-for-profit  institutions; 
State,  Local,  or  Tribal  Gov't,  SEAs  or 
LEAs. 


Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,270, 
Burden  Hours:  941. 

Abstract:  The  ELS:2002  first  followup 
is  the  second  time  this  cohort  of 
students  who  were  in  10th  grade  in 
2002  will  be  interviewed  and  assessed. 
The  field  test  for  this  survey  will  be 
conducted  in  Spring  2003  with  53 
schools  in  five  states.  Data  will  be 
collected  from  students,  dropouts,  and 
school  administrators.  The  full  scale 
study  will  be  conducted  in  Spring  2004 
in  754  schools  in  all  50  states  and  the 
District  of  Columbia.  This  longitudinal 
study  is  intended  to  measure  school 
effectiveness  and  impact  on 
postsecondary  and  labor  market 
outcomes. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2125.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  0C10_RlMG@ed.gov  or  faxed  to 
202-708-9346,  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Conmients  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  02-26247  Filed  10-15-02:  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Board  on  Tribal 
Colleges  and  Universities  Meeting 

agency:  President's  Advisory  Board  on 
Tribal  Colleges  and  Universities. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
first  meeting  of  the  President's  Advisory 
Board  on  Tribal  Colleges  and 
Universities  and  is  intended  to  notify 
the  general  public  of  their  opportunity 
to  attend.  This  notice  also  describes  the 


functions  of  the  Board.  Notice  of  the 
Board's  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

Date  and  Time:  October  29.  2002-9 
a.m.  to  5:30  p.m. 

location:  Institute  of  American  Indian 
Arts  (lAIA),  83  Avan  Nu  Po  Road,  Santa 
Fe.  New  Mexico  87508 

Date  and  Time:  October  29.  2002-8:30 
a.m.  to  12. 

Location:  Institute  of  American  Indian 
Arts  Museum,  108  Cathedral  Place, 
Santa  Fe,  New  Mexico  87501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Vasques,  Acting  Executive 
Director,  President's  Advisory  Board  on 
Tribal  Colleges  and  Universities,  U.S. 
Department  of  Education.  400  Marvland 
Avenue,  SW..  Washington.  DC  20202. 
Telephone:  (202)  260-7485.  Fax:  (202) 
260-4149. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  by  Executive  Order  13270 
dated  July  3,  2002  to  provide  advice 
regarding  the  progress  made  by  federal 
agencies  toward  fulfilling  the  purposes 
and  objective  of  the  order.  The  Board 
shall  also  provide  recommendations  to 
the  President  and  the  Secretar>'  of 
Education  at  least  annually  on  ways 
Tribal  Colleges  can:  (1)  Use  long-term 
development,  endowment  building,  and 
master  planning  to  strengthen 
institutional  viability:  (2)  improve 
financial  management  and  security, 
obtain  private  sector  funding  support, 
and  expand  and  complement  federal 
education  initiatives:  (3)  develop 
institutional  capacity  through  the  use  of 
new  and  emerging  technologies  offered 
bv  the  federal  and  private  sectors;  (4) 
enhance  physical  infrastructure  to 
facilitate  more  efficient  operation  and 
effective  recruitment  and  retention  of 
students  and  facility;  and  (5)  help 
implement  the  No  Child  Left  Behind 
Act  of  2001  and  meet  other  high 
standards  of  educational  achievement. 

The  general  public  is  welcome  to 
attend.  However,  space  is  limited  and  is 
available  on  a  first-come,  first-served 
basis.  Individuals  who  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notifv  Betty  Thompson  at  (202)  260- 
0223  no  later  than  October  21,  2002.  We 
will  attempt  to  meet  requests  after  this 
date,  but  cannot  guarantee  availability 
of  the  requested  accommodation.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities. 

A  summary  of  the  activities  of  the 
meeting  and  other  related  materials, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
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U.S.C.  552.  will  be  available  to  tho 
public  within  14  davs  after  the  meetinv;. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  tor  puhlu 
inspection  at  the  White  House  Initiative 
on  Tribal  Colleges  &  Universities, 
I'nited  States  Department  of  EHuration. 
400  Marvland  Avenue.  S\V  . 
Washington,  DC  from  9  a.m.  tu  5:30  p. in 

Rod  Pai^e. 

Sei  Tftan  .  Dcfjarimcnt  of  Education. 

|FK  Doc  02-261«K  Filed  10-l.S-()2.  8:45  ami 

BILLING  CODE  4000-01   M 


DEPARTMENT  OF  ENERGY 

Office  of  Science 

High  Energy  Physics  Advisory  Panel. 

AGENCY:  Department  of  Energy. 
ACTK)N:  .\men(lment  in  change  of 
locatir)!!  nf  open  met^tillg. 


summary:  This  notice  announces  the 
change  in  location  of  the  High  Energy 
Phvsics  Advisory  Panel  meeting  un 
November  7-8.  2002.  to  the  Radisson 
Hotel   Old  Town  .Mexandria. 
/Ue.xaiidria.  VA  22314. 

Is.sund  in  Washington.  DC  on  October  10. 

JDIIJ 

Rachel  Samuel. 

Dvputv  Advisory  Committf^e  Mdnugtuvfnl 

Officer. 

(FR  Dor   02-2B2r.fi  Filed  10-l.=i-02;  6:4?,  am) 

BILLING  CODE  6450-01   P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 5-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

t)«  lober  9.  2002. 

Take  notice  that  nn  October  7.  2002. 
National  Fuel  Cas  Supplv  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FER('  (las  Tariff.  Fourth 
Revised  Volume  No.  1.  Second  Revised 
Sheet  No  4f).  to  be  effective  November 
6.  2002. 

National  Fuel  states  that  the  purpose 
of  the  mstant  filing  is  to  revise  the  EFT 
Operating  Protocol  to  clarify  that,  upon 
termination  of  an  FT  service  agreement 
with  National  Fuel  Gas  Distribution 
Corporation,  for  .30,000  Dth  dav.  the 
capacitv  in  Line  AM-bO  utilized  to 
provide  service  under  such  agreement 
will  be  utilized  for  service  to  National 
Fuel's  EFT  ship[)ers,  and  would  not  be 
recontracted  as  FT  transportation 
service. 


National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers, 
interesteii  state  commissions. 

,\nv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
HHH  ['irst  Street.  NE..  Washington.  DC 
20420.  m  accordance  with  sections 
.JH5.214  or  :3K.T.21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
I  (iiiimission's  regulations.  Protests  will 
he  I  onsiciered  bv  the  ('ommission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  w  ishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  IS  available  for  review  at  the 
(Aimmission  in  the  Public  Reference 
Room  or  mav  be  viewed  on  the 
(iomiiiission's  Web  site  at  http:// 
Huu  /fff  goi  using  the    FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  do(  ument.  For 
.Vssistance.  call  (202)  .■'.02-K222  or  for 
TTY.  (202)  502-8659  Comments, 
protests  and  interventions  may  be  filed 
elei  tronicallv  via  the  Internet  in  lieu  of 
paper  The  (iommission  stronglv 
(uicourages  electronic  filings.  Sfe.  18 
CFR  .<85,2001(a)(l)(iii)  and  the 
instriK  tioiis  on  the  Commission's  Web 
site  under  the  •e-Filing  '  link. 

l.inwood  .\.  Wdlson.  |r.. 
Deputy  Secretary. 

UK  n...    n.'-2r>258  Filed  I0-1S-O2:  8:45  ,im| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 4-000] 

Pine  Needle  LNG  Company,  LLC; 
Notice  of  Tariff  Filing 

{)(  lohiT  'I,  .iddj 

Take  notice  that  on  October  4.  2002. 
Pine  Needle  L.N(;  (Company.  LLC  (Pine 
.Needle),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff  Original  Volume  No.  1. 
First  Revised  Sheet  No  80.  with  an 
effec  tive  date  of  December  1.  2002. 

Pine  Nt^^dle  states  that  the  instant 
filing  is  submitted  pursuant  to  the 
Commission's  Regulaticm  of  Short-Term 
Natural  (las  Transportation  Services  and 
Regulation  of  Interstate  Natural  Gas 
Transportation  Serx'ices  in  Docket  Nos. 
RM98-10  and  RM98-12.  et.  (il.  (Order 
No  H.17)   In  Order  No.  B.37.  the 
Commission,  among  other  things. 


revised  its  regulations  regarding  the 
availabilitv  of  the  Right-of-First-Refusal 
(ROFR). 

Specifically.  18  CFR  284.221(d)(2)(ii) 
provides  that  the  ROFR  will  be 
applicable  to  contracts  at  the  applicable 
maximum  rate  with  either  (1)  a  term  of 
service  of  at  least  12  consecutive 
months  or  (2)  for  a  service  which  is  not 
available  for  12  consecutive  months,  a 
contract  term  of  more  than  one  year. 
Additionally,  a  customer  receiving  firm 
service  at  less  than  the  applicable 
maximum  rate  pursuant  to  a  service 
agreement  executed  prior  to  March  26, 
2000  that  meets  the  foregoing  term 
criteria,  will  also  be  eligible  for  a  right 
of  first  refusal:  provided  however,  the 
right  of  first  refusal  will  not  apply  to  a 
re-exec;uted  service  agrcu^ment  unless  it 
is  at  the  applicable  maximum  rate. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proc:eedings. 
.■\nv  pc^rson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewcKi  on  the 
Commission's  Web  site  at  http:// 
ivinv./err.gm- using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistanc:e.  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  The  ("ommission  strongly 
encourages  electronic  filings.  Sf;e.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  im  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson.  Jr., 

Drpul\  Sr(  rrlary. 

|1K  I)(H    ()2-2fi2.57  Filed  lO-l.S-02:  B:4.'i  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-312-114] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Filing 

October  9,  2002. 

Take  notice  that  on  October  4,  2002. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  submitted  for  filing  and 
approval  an  amendment  to  a  Gas 
Transportation  Agreement  between 
Teimessee  and  eCORP  Marketing, 
L.L.C.,  that  has  been  previously 
accepted  as  a  negotiated  rate  agreement. 
Tennessee  requests  that  the  Commission 
accept  and  approve  the  amendment  to 
be  effective  on  the  later  of  October  1 , 
2002,  or  the  date  on  which  the 
Commission  accepts  and  approves  the 
amendment. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-FUing"  link. 

Linwood  A.  Watson,  |r., 

Deputy  Secretary. 

|FR  Doc.  02-262.54  Filed  10-15-02;  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-99-005] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

October  9.  2002. 

Take  notice  that  on  October  4,  2002. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  certain 
revised  tariff  sheets  listed  on  Appendix 
-A  to  the  filing,  with  an  effective  date  of 
September  5,  2002. 

Transco  submits  the  filing  pursuant  to 
Ordering  Paragraph  (C)  of  the 
Commission's  Order  on  Initial  Decision 
issued  September  5.  2002  (September  5 
Order)  in  Docket  Nos.  RP02-99-000  and 
RP02-144-000.  The  tariff  sheets 
submitted  therein  contain  a  proposed 
rate  schedule  and  form  of  service 
agreement  for  gathering  service 
provided  on  the  subject  North  Padre 
Island  gathering  facilities  described  in 
the  September  5  Order. 

Transco  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  September  5  Order,  by 
filing  a  new  rate  schedule  and  a  new 
form  of  service  agreement  that  governs 
the  gathering  service  on  the  North  Padre 
Island  gathering  facilities. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary. 

|FR  Doc.  02-26255  Filed  1()-1.')-(12  8  4")  am! 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 3-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

October  9.  2002. 

Take  notice  that  on  October  4,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1.  1st 
Revised  Fourth  Revised  Sheet  No.  3740 
and  Original  Sheet  No.  3740.00.  which 
tariff  sheets  are  proposed  to  ha\e  an 
effective  date  of  December  1 .  2002. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  the  Commission's 
Regulation  of  Short-Term  Natural  Gas 
Transportation  Services  and  Regulation 
of  Interstate  Natural  Gas  Transportation 
Services  in  Docket  Nos.  RM98-10  and 
RM98-12,  et.  al.  (Order  No.  637).  In 
Order  No.  637,  the  Commission,  among 
other  things,  revised  its  regulations 
regarding  the  availabilitv  of  the  Right-of- 
First-Refusal  (ROFR). 

Specifically,  18  CFR  284.221(d)(2)(ii) 
provides  that  the  ROFR  will  be 
applicable  to  contracts  at  the  applicable 
maximum  rate  with  either  (1)  a  term  of 
service  of  at  least  1 2  consecutive 
months  or  (2)  for  a  service  which  is  not 
available  for  12  consecutive  months,  a 
contract  term  of  more  than  one  year. 
Additionally,  a  shipper  receiving  firm 
service  at  less  than  the  applicable 
maximum  rate  pursuant  to  a  service 
agreement  executed  prior  to  March  26. 
2000  that  meets  the  foregoing  term 
criteria,  will  also  be  eligible  for  a  right 
of  first  refusal:  provided  however,  the 
right  of  first  refusal  will  not  apply  to  a 
re-executed  service  agreement  unless  it 
is  at  the  applicable  maximum  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washingtcm.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 


Federal  Register /Vol.  67,  No.  200 /Wednesday,  October  16,  2002 /Notices 


63909 


63908 


Federal  Register  /  Vol.  67.  No.  200 /  Wednesday,  October  16.  2002 /Notices 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  partv 
must  file  a  motion  to  inter\-ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
;vmv/'erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper  The  ('ommission  strongly 
encourages  electronic  filings.  Sfr.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  f Commission's  Web 
site  under  the  "e-Filing  '  link. 

Linwood  A.  VValson,  jr., 

Depulv  .Secrefon . 

|I"R  t)iir   ((2-2fi_'56  Kileil  10-1.5-02;  «:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-709-000,  et  al.] 

Souttiwest  Power  Pool.  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  7.  2002. 

The  following  filings  have  been  made 
with  the  (Commission  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification 

1.  Southwest  Power  Pool,  Inc. 

[Dofkt'i  No   LK02-'U'»-O()(i! 

Take  notice  that  on  October  2.  2002. 
Southwest  Power  Pool.  Ini    ISPP) 
submitted  a  notice  of  withdrawal  n\  i)ii' 
unexecuted  service  agreement  filed 
Ianuar%'  7.  2002  in  this  proceeding  .A 
copv  of  this  filing  was  served  on  all 
parties  inc:luded  on  the  Commission's 
official  service  list  established  in  this 
proceeding, 

Comment  Dufe  October  21   2002 

2.  Covanta  Fairfax,  Inc. 

lUo< l.'t  \(j   KK(I2-J.'i  11-001 1 

Take  notice  that  on  October  3,  2002. 
Covanta  Fairfax.  Inc    tendered  for  filing 
a  Notice  of  Succession  to  reflect  a  name 
change  from  Ogden  Fairfax,  Inc.  to 
Covanta  Fairfax.  Inc  Copies  of  the  filing 
were  served  upon  the  Virginia 
Corporation  Oimmission  and  on 
Dominion  Virginia  Power. 

Comm^'nt  Doti-  October  24,  2002. 


3.  Edison  Source 

IDoi.ket  No.  KKU2-2.=S(S.5-0(nI 

Take  notice  that  on  October  3.  2002, 
Edison  Source  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  ((Commission)  an 
amendment  to  its  filing  in  the  above- 
referenced  (locket  withdrawing  its 
participation  in  the  Western  Svstems 
Ptiwer  Pool  (WSPP)  pursuant  to  the 
Power  Purchase  and  Sale  Agreement 
between  Edison  Source  and  the  WSPP, 
dated  August  2t).  l<^9t)  Edison  Source 
requests  to  withdraw  its  participation  as 
of  October  15.2002. 

Comnwnt  Patf:  October  24.  2002. 

4.  New  England  Power  Pool 

lUo.  k.-i  \..  hKOi-l-ii()()| 

Take  notice  that  on  October  1.  2002. 
the  N.'W  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  inc:lude 
WebCeii  S\  stems  Inc.  (WebC;en).  The 
Participants  (Committee  requests  an 
October  1.  2002  effective  date  for 
commencement  of  participation  in 
NEPOOL  bv  \Vfb(;en. 

The  Participants  (Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulator\  commissions  .uid  the 
Participants  in  NEPOOL 

CimuiifiU  DaU-  0(  tnher  22.  2002. 

5.  Ameren  Services  Company 

IU.xk.-t  N...  KRo;i-2-(Hi()! 

Take  notice  that  on  October  1.  2002, 
Ameren  .Scrvii  es  Companv  (ASC) 
tendered  lor  filing  a  Service  .Agreement 
for  Long-Term  Firm  Point-to-Point 
Servi.  es  between  .ASCC  and  Ameren 
Energv.  Inc  AS(C  asserts  that  the 
purpose  of  the  Agreemeiit  is  to  permit 
ASC  to  provide  transmission  service  to 
Ameren  Energy.  Inc.  pursuant  to 
.\merens  Open  Access  Transmission 
lariff 

Comment  Date:  October  22,  2002. 

6.  PPL  Electric  Utilities  Corporation 

jUoik.'l    \n    IKOt-  1-000] 

Take  notice  that  on  October  1.  2002. 
PPL  Elet:tric  Utilities  Corporation  (PPL 
Ele(  trie)  filed  an  unexecuted 
Interconnection  .\greement  between 
PPL  Electric  and  Allegheny  Electric 
(Cooperative.  Inc.  for  interconnection  at 
the  Renovo/(Chapman  deliverv  point. 

Comment  Date:  October  22!  2002. 

7.  PPL  Electric  Utilities  Corporation 

|1).)(  kft  \ii  l-.K(n-4 -oooi 

Take  notice  that  on  October  1,  2002. 
PPL  Electric  Utilities  (Corporation  (PPL 
Electric)  filed  an  unexecuted 
Interconnection  .\greement  between 


PPL  Electric  and  Allegheny  Electric 
Cooperative,  Inc.  for  interconnection  at 
the  Fairfield  delivery  point. 

PPL  Electric  requests  an  effective  date 
of  Februarv  1.  2002. 

Comment  Date:  October  22,  2002. 

8.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

|Do(  ki't  No.  ER0:t-.i-000| 

Take  notice  that  on  October  2,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Commission's  regulations,  18  CFR 
35.12,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  an 
Interconnection  and  Operating 
Agreement  among  CM  Transmission. 
LLC.  the  Midwest  ISO  and  Northern 
States  Power  Company  d/b/a  Xcel 
Energy. 

A  copy  of  this  filing  was  sent  to  the 
CM  Transmission.  LLC  and  Northern 
States  Power  Company  d/b/a  Xcel 
Energv. 

Comment  Date:  October  23.  2002. 

9.  Quonset  Point  Cogen,  L.P. 

|U<)(k.-t  No.  bCRo:{-f.-ooo| 

Take  notice  that  on  October  2,  2002. 
Quonset  Point  CCogen.  L.P.  and  PSEG 
Energv  Technologies  Inc.  (Applicants) 
filed  with  the  Federal  Energy  Regulatory 
Commission  a  Thermal  and  Electric 
Energv  Purchase  Agreement  under 
Section  205  of  the  Federal  Power  Act. 
.Applicants  request  an  effective  date  of 
November  1,  2002. 

Comment  Date:  October  23.  2002. 

10.  Public  Service  Company  of  New 
Hampshire 

llJDckfl  No.  fcCR0;}-7-00()l 

Take  notice  that  on  October  2.  2002, 
Northeast  Utilities  Service  Company 
(NUSC(3),  on  behalf  of  its  affiliate,  '. 
Public  Service  (Companv  of  New 
Hampshire  (PSNH).  filed  the  executed 
Interconnection  and  Operations 
.Agreement  (lOA)  by  and  between  PSNH 
and  Hawkeye  Funding.  Limited 
Partnership  (Hawkeye).  designated  as 
Original  Service  Agreement  No.  93 
under  Northeast  Utilities  System 
(Companies'  Open  Access  Transmission 
Tariff  (Tariff  No.  9).  The  lOA  is  a  new 
agreement  establishing  the  terms  and 
c:onditions  under  which  PSNH  will 
provide  interconnection  service  to 
Hawkeye's  nominal  525-megawatt 
combined-cycle  generating  facility  in 
Newington.  New  Hampshire. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Hawkeye  and  that 
Hawkeve  fullv  consents  to  and  supports 
this  filing.  NUSCO  and  Hawkeye 
request  an  effective  date  for  the  lOA  of 
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September  30,  2002,  and  request  any 
waivers  of  the  Commission's  regulations 
that  may  be  necessary  to  permit  such  an 
effective  date. 

Comment  Date:  October  23.  2002. 

11.  Southern  Company  Services,  Inc. 

(Docket  No.  ER03-8-0O01 

Take  notice  on  October  2.  2002, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Georgia  Power 
Company  (Georgia  Power),  tendered  for 
filing  the  Amendment  to  the 
Interchange  Contract  Between  (Jeorgia 
Power  and  Crisp  Coimty  Power 
Commission  (Crisp  County)  dated  as  of 
September  27.  2002  (the  Amendment). 
The  Amendment  modifies  that  certain 
Interchange  Contract  between  Cieorgia 
Power  and  Crisp  Coimty  dated  as  of  July 
1. 1980.  The  amended  interchange 
Contract  has  been  designated  as  First 
Revised  Rate  Schedule  FERC  No.  803. 

The  Amendment  revises  Service 
Schedule  B  and  Service  Schedule  C  of 
the  Interchange  Contract.  SCS  has 
requested  an  effective  date  of  October  3, 
2002.  for  the  Amendment. 

Comment  Date:  October  23.  2002. 

12.  Westar  Energy,  Inc. 

[Docket  No.  ER03-9-0001 

Take  notice  that  on  October  2,  2002, 
Westar  Energy,  Inc.  (Westar  Energy) 
filed  a  Notification  of  Change  in  Status 
and  Petition  for  Acceptance  of  Revised 
Market  Rate  Schedules  to  reflect  (1) 
Westar  Energy's  name  change  from 
Western  Resources,  Inc.  and  (2) 
cancellation  of  Westar  Energy's 
proposed  merger  with  Public  Service 
Company  of  New  Mexico,  all  as  more 
fully  described  in  the  Application. 

Comment  Date:  October  23,  2002. 

13.  ONEOK  Energy  Marketing  and 
Trading  Company,  L.P. 

[Docket  No.  ER03-10-000] 

Take  notice  that  on  October  2,  2002, 
ONEOK  Energy  Marketing  and  Trading 
Company,  L.P.  (OEMT)  tendered  for 
filing  Electric  Tariff,  Original  Volume 
No.  1.  which  will  supercede  ONEOK 
Power  Marketing  Company's  (OPMC) 
FERC  Electric  Tariff.  Original  Volume 
No.  1.  This  filing  is  the  result  of  the 
merger  by  and  between  OEMT  and 
OPMC,  which  was  consummated  on 
October  1,  2002.  OEMT  requests  an 
effective  date  of  April  1,  2001. 

A  copy  of  the  filing  was  served  upon 
the  Okladioma  Corporation  Commission. 

Comment  Date:  October  23,  2002. 

14.  Louisville  Gas  and  Electric 
Company/Kentucky  Utilities  Company 

[Docket  No.  ER03-1 1-000] 

Take  notice  that  on  October  3.  2002, 
Louisville  Gas  and  Electric  Company 


(LG&E)/Kentucky  Utilities  (KU) 
(hereinafter  Companies)  tendered  for 
filing  an  unexecuted  unilateral  Service 
Sales  Agreement  between  Companies 
and  Southern  Illinois  Power 
Cooperative  under  the  Companies'  Rate 
Schedule  MBSS. 
Comment  Date:  October  24,  2002. 

15.  MidAmerican  Energy  Company 

[Docket  No.  ER03-12-000] 

Take  notice  that  on  October  3.  2002, 
MidAmerican  Energy  Company 
(MidAmerican),  401  Douglas  Street,  P. 
O.  Box  778,  Sioux  City  Iowa  51102,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an  Electric 
Transmission  Interconnection 
Agreement  between  Iowa  Public  Service 
Company  n/k/a  MidAmerican  Energy 
Company,  dated  March  1,  1991,  which 
incorporates  the  Fifth  Amendment  to 
the  Agreement,  dated  June  28,  2002.  The 
Agreement  is  pursuant  to 
MidAmerican's  Open  Access 
Transmission  Tariff. 

MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  Date:  October  24,  2002. 

16.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-1 3-000) 

Take  notice  that  on  October  3.  2002. 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  revisions  to 
its  Market  Administration  and  Control 
Area  Services  Tariff  (Services  Tariff)  to 
implement  an  Unforced  Capacity 
Deliverability  Rights  (UDR)  product  in 
the  Installed  Capacity  market  in  New 
York. 

The  NYISO  has  served  a  copy  of  this 
filing  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  Date:  October  24,  2002. 

17.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER03-1 4-000 

Take  notice  that  on  October  3,  2002, 
Southwest  Power  Pool,  Inc.  (SPP)  filed 
changes  to  the  SPP  Open  Access 
Transmission  Tariff  (SPP  Tariff) 
intended  to  implement  certain  rate 
changes  applicable  to  the  Southwestern 
Power  Administration  pricing  zone.  SPP 
seeks  an  effective  date  of  October  1 , 
2002  for  these  changes. 

A  copy  of  this  filing  was  served  on  all 
transmission  customers  under  the  SPP 


Tariff  and  on  all  affected  state 
commission. 

Comment  Date:  October  24.  2002. 

Standard  Paragraph 

Any  person  desiring  to  interv'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
v\'ww.  fere. gov  using  the  "RIMS"  link, 
select  "Docket  #  "  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Sales, 

Serretar\\ 

(FR  Doc.  02-262.'59  Filed  10-15-02:  8:45  ami 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0268;  FRL-7276-^] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  by  registrants 
to  voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
April  14.  2003,  or  unless  indicated 
otherwise,  orders  will  be  issued 
canceling  all  of  these  registrations. 
Comments  on  EPA  Registration 
Numbers  000655-00741,  000655-00742, 
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00181:^-00.354.  001812-0044H.  (HWHHH- 
00131.  and  034911-00027  must  bt" 
rPCPixed  bv  \i)\f'mber  I.t.  2002 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  A   Hollins.  Information  Kesoun  fs 
SttiA'ices  Division  (7.t02('.),  CJfficf  ut 
Pesticide  Programs,  Environmental 
Protection  Agencv.  1200  Penns\lvania 
Ave..  \\V  ,  Washington,  Dt:  20460- 
0001;  telephone  number:  (703)  305- 
.t7B1  :  t'-mail  address: 
hollins.|ames@epa  gov. 

SUPPLEMENTARV  INFORMATION: 

I.  General  Information 

A   Does  this  ActiDn  Applv  tn  .V/p' 

This  action  is  directed  to  the  public 
in  general   Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  AgeiK  \ 
has  not  attempted  to  describe  all  the 
specific  entities  that  mav  be  affe<  ted  bv 
this  action   If  vou  havf  an\  ijuestions 
regarding  the  information  in  this  notice. 
consult  the  person  listnd  under  FOR 
FURTHER  INFORMATION  CONTACT 


H  How  Can  I  (k't  Copies  of  this 
Document  and  Other  Related 
Information'' 

1.  Docket  EPA  has  established  an 
official  publi(.  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
02tiH  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
rt'i  eived.  and  other  information  related 
.  to  this  action   Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  incluile  Clonfidential  Business 
Information  {(IBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collec:tion  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  1 19,  CrvstafMall 
»2  1921  lefferson  Davis  Hwy.. 
Arlington,  VA.  This  docket  facility  is 
ojien  from  8:30  <i.m.  to  4  p.m.,  Monday 
through  f-'riday.  e.xcluding  legal 
holidays.  The  d()c:ket  telephone  number 
IS  (703)  :)0,=5-5805. 

2   Electronic  access  \'ou  may  access 
this  Federal  Register  doc:ument 
I'lectronii  allv  through  the  EPA  Internet 


under  the  "Federal  Register"  listings  at 
http;//www, epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
IJockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B,1.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  cancel  33  pesticide  products 
registered  under  section  3  or  24(c)  of 
FIFRA.  These  registrations  are  listed  in 
sequence  bv  registration  number  (or 
company  number  and  24(c)  number)  in 
the  following  Table  1  of  this  unit: 


Table  1.— Registrations  with  Pending  Requests  for  Cancellation 


Registration  Numt3er 

Product  Name 

Chemical  Name 

000100  OR-02-0016 

Cyclone  Concentrate/Gramoxone  Max 

1.1'-Dimethyl-4,4'-bipyridinium  dichloride 

000100  WA-02-00 18 

Cyclone  Concentrate/Gramoxone  Max 

1,1'-Dimethyl-4.4'-bipyridinium  dichloride 

000352  AZ-0 1-0001 

Dupont  Staple  Hert)icide                               Sodium                2-chloro-6-(4.6-dimethoxypyrimidin-2- 

ylthio)benzoate 

000352  AZ-0 1-0002 

Dupont  PE  350/MON  B  In  B  Herbicide 

Sodium                2-chloro-6-(4,6-dimethoxypyrimidin-2- 

ylthio)benzoate 
Isopropylanriine                    glyphosate                    (N- 

{phosphononnethyl)glycine) 

000524-00476 

Harness  Plus  Herbicide 

2'-Ethyl-6'-methyl-N-(ethoxymethyl)-2- 
chloroacetanilide 

000655-00741 

Prentox  Methoxychlor  SOW 

Methoxychlor          (2.2-bis(p-methoxyphenyl)-1,1,1-tri- 
chloroethane) 

000655-00742 

Prentox  2  Lb  Methoxychlor  Spray 

Methoxychlor          (2,2-bis(p-methoxyphenyl)-1,1,1-tri- 
chloroethane) 

001812-00351 

Pro-Tex 

Manganese  ethylenebis(dithiocarbamate) 
Triphenyltin  hydroxide 

001812-00354 

Indoor  Roach  Bait 

1-Octanesulfonamide,                                       N-ethyl- 
1 ,1 ,2,2,3,3,4,4.5,5.6.6,7,7,8.8,8-heptadecafluoro- 

001812-00448 

Finitron  Brand  Sulfuramid  RB  MUP 

1-Octanesulfonamide,                                       N-ethyl- 
1 ,1 ,2,2,3,3,4,4,5,5,6,6.7,7,8.8,8-heptadecafluoro- 

003008-00069 

Bardec  Pari  1 

Arsenic  acid 

003008-00070 

Bardec  Part  2 

Cupwous  oxide 

003008-00071 

Bardec  Part  3 

Zinc  oxide 

003125-00102 

Guthion  21  Emulsifiable  Insecticide 

0,0-Dimethyl          S-((4-oxo-1 ,2,3-benzotriazin-3(4H)- 
yl)methyl)  phosphorodithioate 

—       ,  _ _ 

63912 


Federal  Register  /  Vol    H7,  No    200/ Wednesday.  October  16.  2002 /Notices 


Federal  Register / Vol.  67,  No.  200 /Wednesday,  October  16,  2002 /Notices 


63911 


Table  1  .—Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registration  Number 

Product  Name                                                              Chemical  Name 

004691-00157 

Commando  Insecticide  Cattle  Ear  Tag        0,0,0', O'-Tetraethyl                            S.S'-methylene 

bis(phosphorodithioate) 

008177-00073 

Enterprise  Clear  Wood  Presen/ative           3-lodo-2-propynyl  butylcarbamate 

009688-00131 

Chemsico  Roach  Control  System  CS 

0,0-Diethyl                          0-(3,5,6-trichloro-2-pyridyl) 

phosphorothioate 
1-Octanesulfonamide,                                       N-ethyl- 

1 ,1 ,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro- 

010163-00166 

Imidan  50-WP  Agricultural  Insecticide        N-(Mercaptomethyl)phthalimide           S-(0,0-dimethyl 

phosphorodithioate) 

010163-00170 

Imidan  12.5-WP  Home  Garden  Insecti-    N-(Mercaptomethyl)phthalimide           S-(0,0-dimethyl 
cide                                                           phosphorodithioate) 

010163-00173 

Imidan  1-E  Home  Garden  Insecticide          N-(Mercaptomethyl)phthalimide           S-(0.0-dimethyl 

phosphorodithioate) 

010163-00227 

Prolate  Technical  Livestock  Insecticide       N-(Mercaptomethyl)phthalimide           S-(0,0-dimethyl 

phosphorodithioate) 

034704-00691 

Clean  Crop  Sniper  2-E  Azinphos  Methyl    0,0-Dimethyl          S-((4-oxo-1 ,2.3-benzotriazin-3(4H)- 
Insecticide                                                 yl)methyl)  phosphorodithioate 

034704  OR-88-0014 

Clean  Crop  Cheat  Stop  90  WDG 

2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine 

034704  WA-88-001 9 

Clean  Crop  Cheat  Stop  90  WDG 

2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-tnazine 

034911-00027 

Hi- Yield  Benomyl  Systemic  Fungicide         Methyl  1-(butylcarbamoyl)-2-benzimidazolecarbamate 

045385-00087 

Cenol  Dairy  Cattle  Spray                             Dipropyl  isocinchomeronate 

N-Octyl  bicycloheptene  dicarboximide 
(Butylcarbityl)(6-propylpiperonyl)   ether  80%   and   re- 
lated compounds  20% 
Pyrethrins 

051036-00073                      i  Dibrom  8EC                                                 l,2-Dibromo-2,2-dichloroethyl  dimethyl  phosphate 

059639  GA-99-0001 

Select  Herbicide 

2-Cyclohexen-1-one,                   2-(1-(((3-chloro-2-pro- 
penyl)oxy)imino)propyl)-5-(2- 

059639  WA-8&-0026 

Orthene  75  S  Soluble  Powder 

0,S-Dimethyl  acetylphosphoramidothioate 

062190-00005 

Wolmanac  Concentrate  70%                     .  Arsenic  pentoxide 

Chromic  acid 
Cupnc  oxide 

062190-00011 

CCA  Type  C  50%  Chromated  Copper    Arsenic  pentoxide 
Arsenate                                                  Chromic  acid 

Cupric  oxide 

066222-00016 

Cotnion-Methyl  Azinphos  Methyl  2EC         0,0-Dimethyl          S-((4-oxo-1 ,2,3-benzotnazin-3{4H)- 

yl)methyl)  phosphorodithioate 

070171-00004 

loblend  -  20 

Nonylphenoxypolyethoxyethanol  -  iodine  complex 

Unless  a  request  is  withdrawn  by  the 
registrant  within  the  180  or  30-day 
comment  period,  orders  will  be  issued 
canceling  all  of  these  registrations. 
Users  of  these  pesticides  or  anyone  else 
desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant 
directly  during  either  of  these  comment 
periods. 

Registrations  001812-00448,  Finitron 
Brand  Sulfluramid  RB  MUP,  001812- 
00354,  Indoor  Roach  Bait,  and  009688- 


00131.  Chemsico  Roach  Control  System 
CS  are  registrations  for  which  the  terms 
and  conditions  for  cancellation  and 
disposition  of  existing  stocks  were 
previously  agreed  to  between  EPA. 
Griffin  L.L.C.  and  Chemsico  and 
expressed  in  the  July  9.  2001 
Registration/ Amendment  Notices  for 
these  products.  Thus.  EPA  intends  to 
grant  Griffin  and  Chemsico's  request  for 
voluntary  cancellation  of  these 
registrations  on  December  31.  2002. 


Griffin  and  Chemsico  have  waived  the 
180-day  comment  period  provided  for 
in  FIFRA  section  6(f).  The  comment 
period  will  be  the  required  30  days  from 
notice  in  the  Federal  Register.  After  the 
registrations  are  canceled,  EPA  will 
permit  Griffin  to  sell  and  distribute 
Registration  001812-00448,  Finitron 
Brand  Sulfluramid  RB  MUP  until  luly 
25.  2003.  and  Registration  001812- 
00354.  Indoor  Roach  Bait  until 
December  31.  2003,  and  permit 
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Chemjsco  to  sell  and  distribute 
Registration  009688-001  J.  Chemsico 
Roach  (Control  System  (^S  until 
December  31.  2003. 

Table  2  of  this  unit  includes  the 
names  and  addresses  uf  recurii  tor  all 
reoistrants  of  the  products  in  Table  1  of 
thi>  unit,  in  ascending  sequence  by  EPA 
companv  number 

Table  2— Registrants  Requesting 
Voluntary  Cancellation 


EPA  Company 
Number 

Company  Name  and  Ad- 
dress 

000100 

Syngenta  Crop  Protec- 
tion. Inc 
Box  18300 
Greensboro.  NC  27419 

000352 

E   1   Du  Pont  De  Ne- 
mours and  Company 

Dupont  Crop  Protec- 
tion 

Stine-HasKell  Re- 
search Center  S300 
Box  30 

Newark   DE  19714 

000524 

Monsanto  Company 
Agent  For   Monsanto 

Company 
600  13th  Street  NW 

Suite  660 
Washington.  DC  20005 

Prentiss  Inc 

C  B   2000 

Floral  Park,  NY  11001 

000655 

001812 
003008 

Griftin  L  L  C 
Box  1847 
Valdosta,  GA  31603 

Osmose  Inc. 
980  Ellicott  Street 
Buffalo   NY  14209 

003125 

Bayer  Corp 
Agnculture  Division 
8400  Hawthorn  Rd 

Box  4913 
Kansas  City,  MO 

64120 

004691 

Boehnnger  Ingelheim 
Vetmedica.  Inc 

15th  &  Oak  Streets, 
Way,  Box  338 

Elwood.  KS  66024 

008177 

Valspar  Corp 
1101  Third  Street 

South 
Minneapolis.  MN 

55415 

009688 

Chemsico.  Division  of 

United  Industnes 

Corp 
Box  142642 
St  Louts.  MO  63114 


Table  2— Registrants  Requesting 
Voluntary  Cancellation — Con- 
tinued 


EPA  Company       Company  Name  and  Ad- 
Number                             dress 

010163 

Gowan  Company 
Box  5569 
Yuma.  AZ  85366 

034704 

Jane  Cogswell 
Agent  For:  Platte 

Chemical  Co.  Inc. 
Box  667 
Greeley,  CO  80632 

03491 1 

Brazos  Associates, 

Inc. 
Agent  For:  Hi-Yield 

Chemical  Co. 
2001  Diamond  Ridge 

Dnve 
Carrollton,  TX  75010 

045385 

CTX-Cenol.  Inc 

Box  472 

Twinsburg.  OH  44087     , 

051036 

Micro-Flo  Co.  LLC           ' 
Box  772099 
Memphis,  TN  38117 

059639 

Valent  USA.  Corp. 
1333  N  California 

Blvd,  Suite  600 
Walnut  Creek.  CA 

94596 

062190 

Arch  Wood  Protection, 

Inc. 
1955  Lake  Park  Drive,    ■ 

Suite  250 
Smyrna,  GA  30080 

066222 

Makhteshim-Agan  of 
North  Amenca  Inc. 

551  Fifth  Avenue  Suite 
1100 

New  York.  NY  10176 

070171 

Unicore  Technologies 

Inc. 
Box  3877 
Turlock,  CA  95381 

III.  Loss  of  Active  Ingredients 

Unless  the  request  for  cancellation  is 

withdr.iwn.  the  pesti(  ide  active 
uiKredient  listed  in  Table  3  below  will 
no  longer  appear  in  anv  registered 
[)rn(lut  ts.  Those  who  ,ire  concerned 
about  the  potential  loss  of  this  active 
ingredient  for  pesticidal  use  are 
encouraged  to  work  directly  with  the 
registrant  to  explore  the  possibility  of 
the  registrant  withdrawing  the  request 
for  cane  elhiiion  The  active  ingredient  i: 
listed  111  the  following  Table  3.  with 
EPA  company  number  and  chemical 
name 


TABLE  3— ACTIVE  INGREDIENT  DIS- 
APPEARING AS  A  Result  of  Reg- 
istrant's Request  to  Cancel 


EPA  Company 

Numt)er 


Company  Name  and  Ad- 
dress 


034911 


Benomyl 


IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

v.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  COf^'ACT,  postmarked 
before  either  of  the  comment  periods 
listed  under  DATES.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellaticm  and  all  other  provisions  of 
anv  earlier  cancellation  action  are 
(  ontrolling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due.  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

VI.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-vear  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agencv's  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
lune  2B,  1991  (56  FR  29362)  (FRL- 
3846-4).  Exceptions  to  this  general  rule 
will  be  made  if  a  product  poses  a  risk 
concern,  or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  Data-Call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  LJnited  States  and 
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which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold,  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA  approved  label  and  labeling  of  the 
affected  product.  Exception  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  a  Special 
Review  action,  or  where  the  Agency  has 
identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  September  30,  2002. 
Lind  Vlier  Moos, 

Acting  Director,  Information  Resources 

Sen-ices  Division.  Office  of  Pesticide 

Programs. 

|FR  Doc.  02-26177  Filed  10-1.5-02;  8:45  am] 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-^)056;  FnL-727&-8] 

1,1,2-Trichloroethane  Tier  I  Program 
Review  Testing;  Notice  of  Availability 
and  Solicitation  of  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA).  EPA 
issued  a  testing  consent  order  that 
incorporated  an  enforceable  consent 
agreement  (EGA)  relating  to  1,1,2- 
trichloroethane  (TCE).  The  companies 
subject  to  this  EGA  agreed  to  conduct 
toxicity  testing,  develop  a 
computational  dosimetry  model  for 
route-to-route  extrapolations,  and 
develop  pharmacokinetics  and 
mechanistic  testing  data  that  are 
intended  to  satisfy  the  toxicological  data 
needs  for  TGE  identified  in  a  TSGA 
section  4  proposed  test  rule  for  a 
number  of  hazardous  air  pollutant 
chemicals.  This  notice  announces  that 
EPA  is  starting  the  Program  Review 
component  of  the  TGE  EGA  alternative 
testing  program,  and  solicits  comment 
on  data  received  under  the  Tier  I 
Program  Review  testing  segment  of  the 
TGE  EGA.  Gomments  are  expected  to 
inform  EPA's  decision  on  whether  or 


not  additional  data  and/or  model 
development  are  needed  before  Tier  II 
testing  and  computational  dosimetry 
modeling  for  route-to-route 
extrapolations  proceed  for  the  Tier  II 
endpoints  listed  in  the  TCE  EGA. 
DATES:  Comments,  identified  bv  docket 
ID  number  OPPT-2002-0056,  must  be 
received  on  or  before  November  15, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460-0001:  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  about  EPA's 
Program  Review  contact:  Richard 
Leukroth  or  John  Schaeffer,  Chemical 
Control  Division  (7405M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  564-8157:  e-mail  address: 
ccd.citb@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  TSCA.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0056.  OPPT-2002-0056  is 
the  continuation  docket  for  the  TCE 
EGA  which  originated  under  OPPTS 
Docket  Number  42198.  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 


Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center.  Rm.  Bl02-Reading 
Room.  EPA  West.  1301  Constituti(jn 
Avenue.  NW..  Washington.  DC.  The 
EPA  Docket  Center  is  open  from  8:30 
a.m.  to  4:30  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
EPA  Docket  Center  Reading  Room 
telephone  number  is  (202)  566-1744 
and  the  telephone  number  for  the  OPPT 
Docket,  which  is  located  in  the  EPA 
Docket  Center,  is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register  "  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  versifin  of  the  public 
docket  is  available  through  EPAs 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
EJockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  throu^^h  the  docket 
facility  identified  in  Unit  l.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
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For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  puhlic 
viewing  in  EPA  s  electrnni(  public 
docket  as  EPA  receives  them  ami 
without  change,  unless  the  lomment 
contains  copyrighted  material.  (".Bl.  or 
other  information  for  which  disclosure 
is  restricted  bv  statute  When  EPA 
identifies  a  comment  containing 
copvrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  i  iiniment  that  is  piaied  in 
EP.\'s  electronic  public  docket.  The 
»'ntire  printed  comment,  including  the 
copvrighted  material,  will  be  availahli- 
in  the  public  docket 

Public  t;omments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EP.\s  electronic  publn 
docket   Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket  Where  practical,  physical 
objects  will  be  [ihotngraphed.  anti  th^• 
photograph  will  be  pldc:ed  in  EP.\  s 
electronic  public  docket  along  with  a 
brief  descriptinn  written  bv  the  doc  ket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  mav  submit  comments 
electronicallv.  bv  mail,  or  thrt)Ugh  hand 
ileiiverv  courier  To  ensure  proper 
receipt  bv  EPA.  identify  the  appropriate 
docket  lb  number  in  the  subiect  line  on 
the  first  page  of  your  comment   Please 
ensure  that  your  comments  are 
submitted  w  ithin  the  specified  comment 
period,  ("omments  receivecl  after  the 
close  of  the  comment  period  will  be 
marked    late  '  EP.^  is  not  required  tn 
c:onsider  these  late  comments.  If  you 
wish  to  submit  C^Bl  or  information  that 
is  otherwise  protected  bv  statute,  please 
follow  the  instructions  in  Unit  ID  Do 
not  use  EPA  Dockets  (jr  e-mail  to  submit 
CBI  or  information  protected  by  statute 

1.  Elfctronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  iiu  lude 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  bodv  of  vour 
comment.  .\lso  include  this  contact 
information  on  the  outside  of  any  disk 
or  f'D  ROM  you  submit,  and  in  any 
cover  letter  accompanving  the  disk  or 
CD  ROM  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EP.\  c  annot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 


will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
I oiiiinent  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  mav  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA  s  preferred  method  for  receiving 
comments.  CIo  directly  to  EPA  Dockets 
at  http://www.epa.goy/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
docket  ID  number  OPPT-2002-0056. 
The  svstem  is  an   '.inonvmous  access" 
system,  which  means  EPA  will  not 
know  vour  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  bodv  of  vour  comment. 

ii,  Email .  (Comments  may  be  sent  bv 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2002-005B.  In 
1  Diitrast  to  EPA's  electronic  public 
docket.  EPA's  e-mail  system  is  not  an 
"anonvmous  aci:ess"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public:  docket.  EPA  s  e-mail 
system  automatically  captures  your  e- 
mail  addrc^ss  E-m.iil  addresses  that  are 
.lutoinaticallv  captured  bv  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  plac;ed  in  the  official 
[Hiblic  docket,  and  made  available  in 
EP."\s  elec  tronu:  public  docket. 

iii.  Disk  or  CD  HUM.  You  may  submit 
comments  on  a  disk  or  CD  RtJM  that  " 
\ou  mail  to  the  mailing  address 
identifitHl  in  Unit  I.C.2.  The  disk  or  CD 
must  be  labeled:  Attention:  Docket  ID 
Number  OPPT-2()()2-()0.56.  These 
t!lei:troni(:  submissions  will  be  accepted 
111  WordPerfect  or  A.SCII  file  format. 
.\void  the  use  of  spcMnal  c:haracters  and 
any  form  of  encryption. 

2.  Bv  nuiil.  .Send  your  comments  to: 
Document  ( j)ntrol  Office  (74n7M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT).  Attention:  Dockin  ID 
Number  OPPT-2Q()2-f}0,5fi. 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  N'W.,  Washington, 
DC  204b()-0001. 

,'J.  Hv  hand  di'liver,'  or  courier.  Deliver 
vour  (  omments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  R428.  1201  Constitution 
Ave  .  \W  .  Washington,  D(^  Attention: 
Docket  ID  Number  OPPT-2002-0056. 
The  D(X)  IS  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  e.xcluding  legal 


holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
'on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  doc:ket  and  EPA's 
elec:trc)nic  public  docket  without  prior 
notice.  If  vou  have  any  questions  about 
C;B1  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E  What  Should  I  Consider  as  1  Prepare 
Mv  Comments  for  EPA^ 

EPA  invites  interested  parties  to 
provide  views  on  the  Companies'  Tier  I 
Program  Review  testing  reports  titled: 
"Pharmacokinetic's  of  1.1.2- 
Trichloroethane  in  Rats  and  Mice"  and 
"Physiologically  Based  Pharmacokinetic 
Model  Development.  Simulations,  and 
Sensitivity  Analysis  for  Repeated 
Exposure  to  1.1.2-Trichloroethane." 
These  reports  describe  a  dosimetry 
model  for  route-to-roufe  extrapolation 
and  development  of  pharmacokinetics 
and  mechanistic  testing  data  (PK/MECH 
data)  that  will  support  the  use  of  this 
model  for  quantitative  route-to-route 
extrapolations  specific  to  cmdpoints 
listed  under  Tier  II  of  the  TCE  ECA.  The 
model  and  PK/MECH  data  desc:ribed  in 
these  reports,  if  deemed  acceptable  to 
EPA.  will  be  applied  to  support  the  TCE 
ECA  Tier  II  testing  and  computational 
dosimetry  model  extrapolation  reporting 
called  for  under  Tier  II  of  the  TCE  ECA. 
EPA  is  interested  in  comments  on  the 
PK/MECH  data,  the  TCE  computational 
dosimetry  model  for  route-to-route 
extrapolation,  and  the  utility  of 
resulting  derived  computational  data 
from  the  TCE  dosimetry  model  that  will 


63916 


Federal  Register/ Vol.  67.  No.  200 /  Wednesday,  October  16,  2002 /Notices 


Federal  Register / Vol.  67,  No.  200 /Wednesday,  October  16,  2002 /Notices 


63915 


be  developed  under  Tier  II  of  the  TCE 
ECA.  Additionally,  EPA  is  interested  in 
receipt  of  any  data  or  information  for 
the  Agency  to  consider  during 
development  of  EPA's  Program  Review 
of  the  TCE  ECA  alternative  testing 
program  with  regard  to  approaches  not 
considered  as  well  as  potential  impacts 
of  the  various  options  (including 
possible  unintended  consequences). 
You  may  find  the  following  suggestions 
helpful  in  preparing  your  comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  science. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  Why  is  EPA  Requiring  Health  Effects 
Testing  on  TCE? 

EPA  proposed  health  effects  testing 
under  TSCA  section  4(a)  for  a  number 
of  hazardous  air  pollutants  ("HAPs"  or 
"HAP  chemicals"),  including  TCE  in  the 
Federal  Register  of  June  26,  1996  (61  FR 
33178)  (FRL-4869-1),  as  amended  in 
the  Federal  Register  of  December  24, 
1997  (62  FR  67466)  (FRL-5742-2),  and 
April  21.  1998  (63  FR  19694)  (FRL- 
5780-6).  EPA's  primary  use  of  the  data 
ft-om  this  testing  activity  will  be  to 
implement  several  provisions  of  section 
112  of  the  Clean  Air  Act  (CAA), 
including  determining  residual  risks 
(e.g.,  assessing  risks  remaining  after 
imposition  of  technology-based 
emission  standards  (maximum 
achievable  control  technology  or 
"MACT"  standards)),  estimating  risks 
associated  with  accidental  chemical 
releases,  and  determining  whether  or 
not  subject  chemicals  should  be 
removed  ("delisted")  from  the  CAA 
section  112(b)  HAPs  list.  Other 
important  uses  of  the  data  obtained  via 
this  testing  activity  will  be  to:  (1)  Help 
in  better  informing  communities  and 
citizens  about  chemical  hazards  in  their 
own  localities;  (2)  assist  state  and  local 


permitting  authorities  with  establishing 
appropriate  standards  within  their 
programs;  and  (3)  help  other  EPA 
Program  Offices  and  other  Federal 
agencies  (e.g.,  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR),  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  the  Occupational  Safety  and 
Health  Administration  (OSHA),  and  the 
Consumer  Product  Safety  Commission 
(CPSC))  in  assessing  chemical  risks  and 
taking  appropriate  action(s)  within  their 
own  programs  and  under  the  Federal 
statutes  that  they  administer. 

B.  How  is  EPA  Obtaining  Health  Effects 
Testing  on  TCE? 

In  the  proposed  HAPs  test  rule,  as 
amended,  EPA  identified  the  following 
testing  needs  for  TCE:  Acute  toxicity, 
subchronic  toxicity,  developmental 
toxicity,  reproductive  toxicity, 
neurotoxicity,  carcinogenicity,  in  vivo 
cytogenetics,  and  immunotoxicity  to  be 
conducted  by  the  inhalation  route  of 
exposure. 

EPA  also  invited  the  submission  of 
proposals  regarding  the  performance  of 
pharmacokinetics  studies  which  would 
permit  extrapolation  from  oral  data  to 
predict  risk  from  inhalation  exposure. 
Such  proposals  could  provide  the 
scientific  basis  for  alternative  testing  to 
the  testing  proposed  and  form  the  basis 
for  developing  needed  HAPs  data  via 
EGAs  (61  FR  33178.  June  26,  1996;  62 
FR  67466,  December  24,  1997).  EPA 
uses  ECAs  to  accomplish  testing  where 
a  consensus  is  reached  concerning  the 
need  for  and  scope  of  testing.  The 
procedures  for  ECA  negotiations  are 
described  at  40  CFR  790.22(b). 

In  response  to  EPAs  request  for  ECA 
proposals,  the  Dow  Chemical  Company: 
Vulcan  Materials  Company;  Occidental 
Chemical  Corporation;  Oxy  Vinyls,  LP; 
Georgia  Gulf  Corporation;  Westlake 
Chemical  Corporation;  PPG  Industries, 
Inc.;  Borden  Chemicals  and  Plastics 
Operating  Limited  Partnership;  and 
Formosa  Plastics  Corporation,  U.S.A. 
("the  Companies"),  under  the  auspices 
of  the  HAP  Task  Force,  submitted  a 
proposal  for  alternative  testing  of  TCE 
that  included  physiologically  based 
pharmacokinetics  (PBPK)  and  model 
development  to  support  route-to-route 
extrapolation  of  extant  studies 
acceptable  to  EPA  and  new  testing  to  be 
conducted  by  the  oral  route  (Ref.  1).  On 
December  19,  1997,  EPA  announced  the 
initiation  of  ECA  discussions  to  develop 
an  acceptable  alternative  testing 
program  for  TCE  and  solicited  the 
involvement  of  interested  parties  (62  FR 
66628)  (FRL-5632-2).  These 
discussions  resulted  in  an  ECA  for  TCE 
which  was  axmounced  in  the  Federal 


Register  of  June  15,  2000  (65  FR  37550) 
(FRL-6494-5).  Under  the  TCE  ECA 
alternative  testing  program  (Ref.  2). 
these  HAPs  data  needs  are  being 
addressed  via  an  informed  testing 
program  that  utilizes,  wherever 
possible,  extant  data  from  acceptable 
studies  performed  by  routes  other  than 
inhalation,  testing  by  inhalation  and  the 
oral  route,  and  development  of  PK/ 
MECH  data  to  support  a  computational 
dosimetry  model  to  perform  route-to- 
route  extrapolations.  The  official  public 
docket  for  the  development  of  the  TCE 
ECA  is  established  under  docket  control 
number  OPPTS-42198B,  while  the 
official  public  docket  for  the  receipt  of 
data  under  the  TCE  ECA  is  established 
under  docket  ID  number  OPPT-2002- 
0056  (which  is  the  continuation  of 
OPPTS-^2198B). 

C.  What  Testing  Does  the  ECA  for  TCE 
Require? 

The  TCE  ECA  alternative  testing 
program  has  four  segments,  as  follows: 
Tier  1  HAPs  testing:  'Tier  I  Program 
Review  testing:  EPA  Program  Review: 
and  Tier  II  testing. 

1.  Tier  I  HAPs  testing.  This  testing 
consisted  of  the  following  endpoint 
testing,  conducted  by  inhalation 
exposiue,  that  EPA  deemed  necessary  to 
meet  certain  data  needs  identified  in  the 
proposed  HAPs  test  rule:  Acute  and 
subchronic  toxicity.  In  addition,  EPA 
determined  that  existing  cytogenicity 
studies  conducted  by  Mazzulo  et  al. 
(1986)  and  Doherty  et  al.  (1996)  were 
adequate  at  this  time  to  characterize  the 
mutagenicity  of  TCE  (Refs.  3  and  4). 

2.  Tier  I  Program  Review  testing. 
Under  this  segment  of  the  TCE  ECA 
alternative  testing  program,  the  test 
sponsor  is  to  develop  a  computational 
dosimetry  model,  specific  to  TCE.  for 
rats  and  mice,  validate  the  model,  and 
verify  the  model's  ability  to  perform 
quantitative  route-to-route 
extrapolations. 

In  addition,  the  test  sponsor  is  to 
develop  PK/MECH  data  to  support  the 
application  of  the  model  for  the 
endpoints  listed  in  Tier  II  of  the  TCE 
ECA.  Model  development  and  data  from 
this  testing  are  subject  to  the  EPA 
Program  Review.  Specifically,  the  PK/ 
MECH  data  will  be  applied  to  support: 
(1)  Oral-to-inhalation  extrapolation  of 
existing  immunotoxicity  data  in  mice 
administered  TCE  via  drinking  water 
(Ref.  5);  (2)  oral-to-inhalation 
extrapolation  of  existing  oral  cancer 
bioassay  data  in  mice  administered  TCE 
via  com  oil  gavage  (Ref.  6);  and  (3) 
model  simulations  to  demonstrate 
validation  and  verification  of 
computational  PBPK  models  for  route- 
to-route  extrapolation  in  order  to 
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evaluate  acceptability  of  oral  drinking 
water  expfisurf  in  rats  for  neiirotoxiuitx' 
testing,  oral  drinking  water  exposure  in 
rats  and  mict-  for  developmental  toxicity 
testing,  and  oral  drinking  water 
exposure  in  rats  for  reproductive 
toxicity  testing 

V  EPA  Progmm  Rfview  The  use  of 
PKMEC'H  data  and  computational 
(losimetr\  modeling  to  support  route-to- 
rnute  extra[)oiation  is  a  new  approach 
tor  EPA  s  Offire  of  Pdllutinn  Prevention 
and  Toxics  under  the  TSCiA  section  4 
chemical  testing  program,  It  is  essential 
to  the  success  of  the  TCE  ECA 
alternative  testing  program  for  EPA  to 
ensure  that  the  model  and  the  PK/ 
MEC;H  data  u.sed  to  support  the  route- 
to-rnute  extrapolations  are  of  the  highest 
(liialitv   For  this  reason,  a  Progr,im 
Review  requirement  was  incorporated 
into  the  TCE  ECA 

The  purpose  of  the  EPA  Program 
Review  of  the  TCE  ECA  is  to  determine: 

(1)  Whether  it  is  feasible  and 
appropriate  to  apply  Tier  1  Program 
Review  testing  (lata  and  data  from  other 
studies  acceptable  to  EPA  to  support 
computational  route-to-route 
extrapolations  for  endpoints  listed  in 
the  Tier  II  testing  segment  of  the  ECA: 

(2)  whether  the  data  from  the  Tier  I 
Program  Review  testing  segment 
[)rovide  a  sufficient  basis  for  conducting 
the  endpoint  testing  and/or  the 
computdtKjnal  route-to-roiite 
extrapolations  specified  in  the  Tier  II 
testing  segment;  and  (3)  the  nature  and 
si  ope  of  anv  additional  work  that  may 
be  required  before  Tier  II  testing  and 
application  of  the  TCE  model  for  route- 
to-route  extrapolation  reporting  (e.g.. 
development  of  additional  PK/MECH 
ilata.  modification  to  the  TCE  model) 

4.  Twr  II  fpsfjni,'  This  segment  of  the 
TCE  ECA  alternative  testing  program 
consists  of  endpoint  testing  bv  oral 
exposure  for  neurotoxicity, 
developmental  toxicity  and 
reproductive  toxicitv.  This  segment  also 
includes  application  of  the  TCE  model 
for  iiuantitati\e  route-to-route 
e\tra[ioiritioii  reporting  (oral  to 
inhalation)  for  Tier  II  endpoint  testing 
i neurotoxicity,  developmental  toxintv. 
reproductive  toxicity)  and  similar 
( iimputalional  extrapolation  reporting 
for  (  ertain  extant  studies  for 
immunotoxicity  (Ref  .5)  and 
carcinogenicity  (Ref.  6). 

III.  Next  Steps 

A   What  is  thf  Status  nf  thf  Tf^ting 
Prngmm  Ofvalopcd  in  the  ECA  lor  TCE? 

Tier  1  HAPs  testing  for  TCE  is 
com[il''te(l  ami  reports  for  Tier  I 
Program  Re\iew  testing  ha\e  been 
submitted  h\  the  Companies.  Receipt  of 


these  submissions  was  announced  in 
Federal  Register  notices  of  April  10. 
zmi  It.;-  I-R  174:ii)]  (FRL-H8:n-5):  April 
1^.  Jl)t)_'  (li7  PR  ir-Wh)  (FRL-bH:n-4): 
and  August  14.  imvi  (()7  FR  5,1001) 
(FRL-7193-1)  and  are  available  in  the 
EPA  Docket  Center  (()PPTS-:i002- 
005(i)  A>  dex  nbed  in  I  'nit  ll.C  3  .  and 
stated  in  Part  VI   of  the  TCE  ECA.  the 
next  step  is  for  EP.\  to  c ondiK  t  a 
Program  Review  on  tiie  data  i  oijected 
from  the  Tier  I  Proi_;r,nn  Rev  lew  testing 
segiiicnl  of  theTCH  V.i..\  alternative 
testing  progr.iiii    I'lie  outcome  from  this 
EP.-\  review  will  determine  whether  or 
not  additional  Pk-MEC^H  data  and/or 
model  development  are  needed  before 
Tier  II  testing  and  computational 
dosimetrv  model  reporting  for  route-to- 
route  extra|)ol,itions  of  Tier  II  endpoints 
can  proceed  as  described  in  the  TCE 
ECA. 

B  Is  f/jere  an  Opportunitv  for  Public 
Participation  in  EPA 's  Prognuu  Review? 

This  notice  of  availability  and  request 
for  comments  on  the  Companies'  Tier  1 
Program  Review  testing  reports  titled: 
■Phiirmacokiiietics  ot  1.1.^- 
Tric:hloroi'thane  in  Rats  anil  Mk  '•    and 
"Ph\siologicall\  Based  Pliarin.ii  okiiietii 
Model  Development,  Simulations,  and 

,Sensitl\itV  .-\imKs|s  tor  Re[)e,ited 

Exposure  to  1   I  1   I'lK  hlnroethaiie" 
provides  an  M[i|>oituiiit\  toi  puli^ic 
participation  in  the  EP.\  Program 
Review  of  the  TCE  EfiA.  A  description 
of  EPA's  objectives  in  conihu  ting  the 
Program  Review  for  the  TtiE  Er:.\ 
alternative  testing  program  is  prov  ided 
in  Unit  11.C.3. 

C  What  Happens  at  the  Conclusion  of 
Ef^A  s  Program  lieview? 

A  description  ol  the  possible 
outcomes  of  the  EP.\  Program  Review  is 
provided  in  Part  Vll   ot  the  TCE  ECA 
document  (Ref.  2).  Following  the  EPA 
Program  Review,  EPA  will  place  in  the 
otfii  i<il  [lublii   docket  tor  this  action 
(under  docket  ID  number  ( )PPTS-2002- 
-005t))  a  copy  of  e.u  h  comment 
received,  and  a  c:opy  of  the  letter 
informing  the  H.\P  Task  Fori  e  of  the 
outi  oiue  trom  EPA  s  I'rogram  Revi*>w. 

IV.  Relerenc  es 

The  official  puhlii  doi  ket  lor  this 
action  ( iintaiiis  tlie  toliowiiig 
inforination 

1.  The  HAP  Task  Force.  Letter  from 
Peter  E  Vovtek  to  Charles  M.  Auer  w  ith 
attac  hment  titled:  Projiosal  for 
Phariii.icokinetics  .Stud\  of  1.1.2- 
Trichloroethane.  November  22.  1991). 
(Available  from  docket  control  number 
OPPTS-4J1H7B  ) 

2   U.S  EPA.  Enforceable  Consent 
.X'-reeiiieiii  lor  1 . 1 ,2-Trichloroethane. 


.September  30,  1999.  (CAS  No.  79-00-5) 
(Available  from  docket  control  number 
OPPTS-4219aB.) 

3.  Mazzulo.  M..  Colacci.  A..  Grilli.  S.. 
Prodi.  C,  and  Arfellini,  G.  1.1.2- 
Trichloroethane:  evidence  of 
genotoxicitv  from  short-term  tests. 
[apanese  Journal  ol  (Aincer  Research. 
77:532-539.  1986, 

4.  Doherty.  A.T.,  Ellard,  S,,  Parry. 
E.M,  and  Parry,  I.M.  An  investigation 
into  the  activation  and  deactivafiim  of 

(  hlorinated  hydrocarbons  to  genotoxins 
in  metabolicallv  competent  human 
cAh.  Mutagenesis.  n(3):247-274.  199fi, 

5  Sanders,  V.M..  White.  Jr.,  K.L., 
Shopp,  Ir.,  CM.,  and  Musson.  .\,E, 
Humoral  and  cell-mediated  immune 
status  of  mice  exposed  to  1,1,2- 
trichloroethane.  Drug  and  Chemical 
Toxicology.  «(5):357-372.  1985, 

b.  National  Cancer  Institute  (NCI). 
Bioassav  of  1.1.2-trichloroethane  for 
possible  carcinog.eni(  itv. 
Carc:inogenesis:  Technic<il  Report  .Series 
No.  74.  U.S,  Department  of  Health. 
Education  and  Welfare.  Public  Health 
Service,  National  Institutes  of  Health, 
1978. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0064;  FRL-7277-8] 

Approval  of  Modifications  to  Test 
Marketing  Exemption  for  a  Certain 
Chemical 

agency:  Environmental  Protection 
Agency  (EPA), 
action:  Notice, 

SUMMARY:  This  notice  announces  EPA's 

approval  of  modifications  of  the  test 
marketing  period  for  a  test  marketing 
exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  Act 
(TSCA).  EPA  designated  the  original  test 
marketing  applicatiim  as  TME-02-0006, 
The  test  marketing  conditions  are 
described  in  this  notici", 
DATES:  This  notice  is  effective  October 
7.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
iicneral  intormatiiui  contact:  Barbara 
(Cunningham.  Acting  Director. 
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Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-HotIine@epa.gov. 

For  technical  information  contact: 
Jamesine  Rogers,  Chemical  Control 
Division  (7405M),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001:  telephone  number:  (202)  564- 
3453;  e-mail  address: 
rogers.jamesine@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  particular  to 
the  chemical  manufacturer  and/or 
importer  who  submitted  the  TME  to 
EPA.  This  action  may,  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
bv  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 ,  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0064,  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
anv  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm,  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave,,  NW„  Washington,  DC,  The  EPA 
Docket  Center  is  open  from  8:30  a,m,  to 
4:30  p,m,,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the"  Federal  Register" -listings  at 
http://www.epa.gov/fedrgstr.  A 


frequently  updated  electronic  version  of 
40  CFR  part  is  available  at  http:// 
www. access. gpo.gov/nara/cfr/ 
cfrhtml_00/Title_4U/40cfr_00.html.  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public: 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  anv  of  the  publiclv  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

II.  What  Action  is  the  Agency  Taking? 

EPA  approves  the  modifications  of  the 
test  marketing  period,  production 
volume,  and  number  of  customers  lor 
TME-02-0006.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 
substance  described  in  this  notice. 
under  the  conditions  set  out  in  the  TME 
applications  and  modification  requests, 
and  for  the  modified  time  periods 
specified  in  this  notice,  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment.  Production  volume, 
use.  and  the  number  of  customers  must 
not  exceed  specifications  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  original 
notice  of  approval  of  test  marketing 
application  must  be  met. 

TME-02-0006 

Notice  of  approval  of  original 
application:  Februarv"  27.  2002,  (67  FR 
8972)  (FRL-6825-2)." 

Production  volume:  CBI. 

Number  of  customers:  CBI, 

Modified  test  marketing  period:  fi 
months. 

Commencing  on:  October  8.  2002. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

III.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  of  TSCA  authorizes 
EPA  to  exempt  persons  from 
premanufacture  notification  (PMN) 
requirements  and  permit  them  to 
manufacture  or  import  new  chemical 
substances  for  test  marketing  purposes  if 


the  Agency  finds  that  the  manuiacture, 
processing,  distribution  in  commerc:e, 
use.  and  disposal  of  the  substances  for 
test  marketing  purposes  will  not  present 
an  unreasonable  risk  of  injury  to  he.iith 
or  the  environment.  EP.A  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receijit  of 
new  information  which  t:asts  signiiicant 
doubt  on  its  finding  that  the  test 
marketing  acti\ity  will  not  present  an 
unreasonable  risk  oi  injury. 

List  of  Subjects 

Environmental  prf)te{  tion.  Test 
marketing  exemptions. 

Dated:  ( )(  li.hiM  7   .'OdJ. 
Rose  .\.  .Allison. 

.■\('liiii.<  LhifU  .Veil  Chi^niirals  Prenulice 
Mciiiiiii  nii-nl  Ihanrh.  Offictml  Pollution 

Prr\  iiitio!i  tinii  Toxics'. 

|lKlJu(     0:^-2(.,iU4  Fileil  l(l-l'^-02:  H:4,i  am) 
BILLING  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0062:  FRL-7277-6] 

Approval  of  Modifications  to  Test 
Marketing  Exemption  for  a  Certain 
Chemical 

AGENCY:  Environmental  ]^rote(:ti(jn 
Agency  (EPA), 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  EPA's 

approval  of  modifications  of  the  test 
marketing  period  for  a  test  marketing 
exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  .-yet 
(TSCA).  EPA  designated  the  original  test 
marketing  application  as  TME-02-0004 
The  test  marketing  conditions  are 
described  in  this  notice. 
DATES:  This  notice  is  effective^  October 
7.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Fitr 
general  information  contact:  Barbara 
Cunningham.  Acting  Director. 
Environmental  Assistance  Division 
(7408M).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agencv.  1200  Pennsvlvania  Ave..  NW  . 
Washington.  DC  20460-0001:  telephone 
number:  (202)  554-1404;  e-mail  addn'ss: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Jamesine  Rogers.  Chemical  Ckmtrol 
Division  (7405M).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agencv.  1200  Pennsvlvania 
Ave..  NW..  Washington.  DC  20460- 
0001;  telephone  number:  (202)  564- 
3453;  e-mail  address: 
rogers.)amesine@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  particular  tn 
the  themical  manufacturer  and/or 
importer  who  submitted  the  TME  to 
EP.\  This  attion  mav.  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
.\gencv  has  not  attempted  to  describe  all 
the  specific  entities  that  mav  be  affected 
bv  this  action.  If  vou  have  anv  questions 
regardint;  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT 

B  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1   Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-OOb2   The  official  public 
docket  consists  of  the  documents 
specificallv  referenced  in  this  action, 
anv  public  comments  received,  and 
other  information  related  to  this  action 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  di.sclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EP.A  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West.  1301  Constitution 
Ave..  N\V..  Washington.  DC.  The  EPA 
Docket  Center  is  open  from  8:JU  am  to 
4:30  p.m..  Monday  through  Friday, 
e.xcluding  legal  holidavs.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is (202) 566-0280 

2.  Electronic  access.  You  mav  access 
this  Federal  Register  document 
electronically  through  the  EP.\  Internet 
under  the"  Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequentlv  updated  electronic  version  of 
40  CFR  part  is  available  at  http: 
www.  access. gpo. gov/ naraycfr/ 
cfrhtml  00/Title  40/40cfr_00.html,  a 
beta  site  currentlv  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
svstem.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edacket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  offic:ial  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 


be  available  electronically,  you  may  still 
access  anv  of  the  publiclv  available 
docket  materials  through  the  docket 
facilitv  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

II.  What  Action  is  the  Agency  Taking? 

EPA  approves  the  modifications  of  the 
test  marketing  period,  production 
vulume.  and  number  of  customers  for 
TME-02-0004   EPA  has  determined  that 
test  marketing  of  the  new  chemical 
sub.stance  described  in  this  notice, 
under  the  conditions  set  out  in  the  TME 
applications  and  modification  requests, 
and  for  the  modified  time  periods 
specified  in  this  notice,  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment.  Production  volume, 
use.  and  the  number  of  customers  must 
not  exceed  specifications  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  original 
notice  of  approval  of  test  marketing 
application  must  be  met. 

TME-0J-UUU4 

S'otice  of  approval  of  original 
application-  Februarv  27,  2002.  (67  PR 
897.5)  (FRL-682.5-4).' 

Production  volume:  CBl. 

\umber  of  customers:  0 
(intermediate). 

Modified  test  marketing  period:  6 
months 

CJommencing  on:  October  8,  2002. 

The  Agencv  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
anv  unreasonable  risk  of  injury  to  health 
or  the  environment. 

III.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  of  TSCA  authorizes 
EPA  to  exempt  persons  from 
premanufacture  notification  (PMN) 
requirements  and  permit  them  to 
manufacture  or  import  new  chemical 
substances  for  test  marketing  purposes  if 
the  Agency  finds  that  the  manufacture, 
processing,  distribution  in  commerce, 
use.  and  disposal  of  the  substances  for 
test  marketing  purposes  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  Its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 


List  of  Subjects 

Environmental  protection,  Test 
marketing  exemptions. 

Dated:  October  7.  2002. 
Rose  A.  Allison. 

A<  tinfi  Chief  Sew  Chemicals  Prenotice 
Mtma^ement  Branch.  Office  of  Pollution 
Pn-vention  and  Toxics. 
\¥R  Uor    02-26,30.1  Filed  10-15-02:  tt:45  am) 

BILUNG  CODE  6S60-SO-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0058;  FRL-7277-1] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
anv  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
complv  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME).  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  August  26.  2002 
to  September  11.  2002.  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agencv  has  received  under  TSCA 
section  5  during  this  time  period. 
DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-  2002-0058 
and  the  specific  PMN  number  or  TME 
number,  must  be  received  on  or  before 
November  15.  2002. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Cunningham,  Acting  Director. 
Environmental  Assistance  Division. 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460- 
0001;  telephone  number:  (202)  554- 
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1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0058.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room.  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 


the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  bo  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify-  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  p«blic  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI.  or 
other  information  whose  di.sclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 


receipt  by  EPA.  identify'  the  appropriate 
docket  ID  number  and  specific  PMN 
number  or  TME  number  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  c:omment 
period.  (Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Doc:kets  or  e-  mail  to 
submit  CBI  or  information  protected  by 
statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  oi  ytjur 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  anv 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficultit^s  or  needs 
further  information  on  the  substance  of 
vour  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
svstem.  select"  search."  and  then  kev  in 
docket  ID  number—  OPPT-2002-0058. 
The  system  is  an"  anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  informaticm  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2002-0058 
and  PMN  Number  or  TME  Number.  In 
contrast  to  EPA's  electronic  public 
docket.  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  din'ctly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket.  EPA's  e-mail 
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svstpm  dutomatu  dlly  captures  viiur  c- 
mail  address,  t-mail  addrt-sst's  that  aro 
automaticallv  captured  by  EPA's  e-mail 
sv-tcm  arc  included  as  part  of  the 
rtimment  that  is  placed  in  the  official 
[lublu  docket,  and  made  available  in 
KPA's  electrnnic  publii  docket 

111    PjsA  or  (^D  ROM  Vou  iiia\  submit 
(  omments  on  a  disk  or  ( .'D  KO.M  th.it 
\ou  mail  to  thf'  mailint;  addri'ss 
identified  in  I'nit  1  ('  2  Thfst'  elf(  fronu 
submissions  will  be  dt;(  epted  in 
WordPerfec  t  or  ASCII  file  form.it   .\\oid 
the  list'  of  spt't  i,il  I  h.iractcrs  and  am 
form  of  encryption 

2.  Bv  muil.  Send  \dur  comments  to 
Document  Control  ()ffi(  e  (74()7M). 
()ffi(  e  of  Pollution  Prevention  and 
To.xics  (OPPT).  Environmental 
Protection  Agencv.  IJOO  F'ennsvlvania 
Ave..  NVV.,  Washington.  DC  2()4f.()- 
1100 1 

1    B\  bdiui  (irli\^n- i>r  intinrr  Deliver 
\our  I  omments  to  OPPT  Dm  ument 
Control  (Jffice  (DCOl  in  EPA  East 
Building  Rm  h42H.  1201  Constitution 
Ave  .  N'W  .  W.i.^hington.  DC.  Attention 
Docket  ID  .Number  ()PPT-200J-00.5H 
and  PMN  Number  or  TME  Number  The 
DCO  is  open  from  Ham   to  4  p  m  . 
MonddV  through  Fridav.  exc  ludmg  legal 
hohdavs  The  teU'phone  nuinht'r  for  the 
DCO  IS  i2()2!  it)4-Hm() 

D  //on  Should  I  Submit  CBI  Tu  the 
Agency? 

Do  not  submit  inform.ition  that  \ou 
consider  to  be  CBI  electronicallv 
through  EPA's  electronic  public  docket 
or  bv  e-mail   You  mav  i  laim 
information  that  vou  submit  to  EPA  as 
C"BI  bv  marking  anv  part  or  all  of  that 
information  as  C.Bl  (if  vou  submit  CBI 
on  flisk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  C:D  ROM  as  CBI  and  then 
identifv  electronically  within  the  disk  or 
C'D  ROM  the  specific  information  that  is 
C'BI).  Information  so  marked  will  not  be 
disclosed  except  in  acc:ordanc;e  with 
procedures  set  forth  in  40  CFR  part  2 


In  additiim  to  ont>  complete  version  of     II.  Why  is  EPA  Taking  this  Action? 

the  comment  that  includes  anv 


information  claimed  as  CBI.  a  copy  of 
the  comment  that  dot^s  not  contain  the 
information  c  laimtsd  as  CBI  must  be 
sutimitted  for  inc  liision  in  the  public 
doc  ket  and  EP.'\'s  electronic  public 
doi  ket   If  vou  submit  the  copy  that  does 
not  c  ont.iin  (IBl  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
I  learlv  th.it  it  does  not  contain  CBI. 
Information  not  markc^d  as  CBI  will  be 
iiu  hided  in  the  [uiblic  docket  and  EPA's 
e|t!ttronii   public:  doc:ket  without  prior 
notic  e   If  vou  have?  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  c  onsult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E   What  Should  I  Consider  as  I  Prrparp 
Mv  (jimmt'iUs  for  EPA:" 

\ini  mav  find  the  following 
sui^gestions  helpful  for  preparing  vour 
c  omments 

1  Explain  vour  views  as  c  learlv  as 
[lossible 

2  Des(  ribe  any  assumptions  that  you 
Used 

\   Provide  copies  of  anv  tec:hnical 
information  and/or  dat.i  you  used  that 
support  vour  vit'ws 

4.  If  you  estimate;  potential  burden  or 
costs,  explain  how  vou  arrived  at  tbe 
estimate  that  vcui  provide. 

,S   Prov  ide  specific:  examples  to 
illustrate  vour  c.onc:erns. 

B  Offer  alternative  ways  to  improve 
the  notic:e  or  collection  activity. 

7   M.ike  sure  to  submit  vour 
comments  bv  the  deadline  in  this 
document 

8.  To  ensure  propter  receipt  by  EPA. 
be  sure  to  identifv  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  vou  are  commenting  on  in 
the  subject  line  on  the  first  page  of  your 
response  \i)u  mav  also  provide  the 
name,  date;,  and  Federal  Register 
I  itation. 


Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
complv  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA.  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
c;overs  the  period  from  August  26,  2002 
to  September  11,  2002,  consists  of  the 
PMNs  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agencv  has  received  under  TSCA 
st'ctiun  5  during  this  time  period. 

III.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  II.  to  access 
additional  non-CBI  information  that 
mav  be  available. 

In  Table  I  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  number 
assigned  to  the  PMN:  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA"s  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  38  Premanufacture  Notices  Received  From:  08/26/02  to  09/11/02 


Case  No 


Received 

Date 


Projected 

Notice 
End  Date 


Manutacturer  Importer 


Use 


Chemical 


P-02-0957        08/26/02         11/24/02       CIBA  Specialty  Ctiemi-     (S)  Photoinitiator  for  coatings 

cals  Corporation 
P-02-0958        08/26.02  112402        Von  Roll  Isola  USA 

Inc 
P-02-0959        0a26/02  1124-02        CBI 

P-02-0960        0a26/02  1 1  2402        CBI 

P-02-0961        08/27  02         1 1  25.02       Oxford  Orgamcs   Inc 
p_02-0962        08,27  02  1125.02        DIC  International 

(USAi,  Inc 
P-02-0963        082802  1 1  26-02        Solutia  Inc 

P-02-0964        0a29/02  1127  02        Soiulia  Inc 


(S)  Electrical  insulating  varnisti  for 
motors,  generators,  transformers 

(8)  Ttiickener  for  water-based  paints 
and  adtiesives 

(G)  Additive  in  radiation  cured  coat- 
ings, adfiesives  and  inks 

(G)  Colorant 

(G)  Binder 

(S)  Binder  for  industnal  coatings 
(S)  Binder  for  industrial  coatings 


(G)  Aromatic  mixed  esters 

(G)  Unsaturated  polyester-imide 

(G)  Ethoxylate/urettiane  copolymer 

(G)  Metallic  acrylate 

(G)  Spiro  naphtfioxazine 
(G)  Acryl  based  copolymer 

(G)  Modified  alkyd  resin 
(G)  Modified  alkyd  resin 
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I.  38  Premanufacture  Notices  Received  From:  08/26/02  to  09/11/02— Continued 


Case  No. 


Received 
Date 


Projected 

'  Notice 

End  Date 


Manufacturer/Importer 


Use 


Chemical 


P-02-0965 
P-02-0966 
P-02-0967 
P-02-0968 
P-02-0969 


P-02-0970 
P-02-0971 
P-02-0972 
P-02-0973 
P-02-0974 


P-02-0975 

P-02-0976 
P-02-0977 

P-02-0978 


P-02-0979 
P-02-0980 

P-02-0981 


P-02-0982 

P-02-0983 
P-02-0984 


P-02-0985 

P-02-0986 
P-02-0987 

P-02-0988 

P-02-0989 
P-02-0991 
P-02-0992 
P-02-0993 


08/30/02 
08/29/02 
08/29/02 
08/29/02 
08/30/02 


08/29/02 
08/29/02 
Oa'29/02 
08/29/02 
09/04/02 


09/04/02 

08/28/02 
09/05/02 

09/05/02 


09/04/02 
09/06/02 

09/06/02 


09/06/02 

09/06/02 
09/06/02 


09/06/02 

09/06/02 
09/09/02 

09/10/02 

09/10/02 
09/11/02 
09/11/02 
08/28/02 


11/28/02 
11/27/02 
11/27/02 
11/27/02 
11/28/02 


11/27/02 
11/27/02 
11/27/02 
11/27/02 
12/03/02 


12/03/02 


P-02-1003     i  08/29/02 


Forbo  Adheslves.  LLC 

CBI 

CBI 

CBI 

CBI 


I  BASF  Corporation 
BASF  Corporation 
BASF  Corporation 
BASF  Corporation 
Bedoukian  Research, 
Inc. 


CBI 


11/26/02       CBI 
12/04/02       J.M.  Huber 

Corporattion 
12/04/02       CBI 


12/03/02 
12/05/02 

12/05/02 


12/05/02 

12/05/02 
12/05/02 


12/05/02 

12/05/02 
12/08/02* 

12/09/02 

12/09/02 
12/10/02 
12/10/02 
11/26/02 

11/27/02 


Solutia  Inc. 
CBI 

CBI 


CBI 

CBI 

Mitsubishi  Gas  Chem- 
ical Company  Amer- 
ica, Inc. 

Reichhold.  Inc. 


Reichhold,  Inc. 
CBI 

AOC  LLC 

CBI 

CBI 

CBI 

International  Flavors 
and  Fragrances,  Inc 

CBI 


(G)  Hot  melt  polyurethane  adtiesive 

(G)  Structural  matenal  (open  non-dis- 
persive) 

(G)  Structural  matenal  (open,  non-dis- 
persive) 

(G)  Structural  matenal  (open,  non-dis- 
persive) 

(G)  Sealant  component 


(G)  Internal  press  release 

(G)  Internal  press  release 

(G)  Surfactant 

(G)  Surfactant 

(S)  Use  as  specialty  fragrance  (ffdca): 

fragrance  use    (soaps,  detergents. 

air  fresheners,  scented  papers). 
(G)  Toner  binder  for  copiers  or  laser 

printers 
(G)  Destructive  use 
(S)  Industnal  coating 

(S)  Substrate  water 


(S)  Wash  pnmer  for  metal  protection 
(G)   Thiermoset   polymer  component, 

open  nondispersive  use 
(G)   Thermoset   polymer  component, 

open  nondispersive  use 

(G)  Thermostat  polymer  component, 

open  nondispersive  use 
(G)  Raw  matenal 
(S)  Epoxy  cunng  agent 


(S)  Slain  vehicle 


(S)  Intermediate 


(G)    Use    as    adhesive    component 
non-dlspersive  use. 


(S)  Reactive  copolymer  for  unsatu- 
rated polyester  resin  for  use  in  rein- 
forced and  non-reinforced  plastic 
parts 

(S)  Moisture  cure  coating 

(G)  Moisture  cunng  polyurethane  ad- 
hesive 
(G)  Dispersing  agent  [destructive  use] 

(S)  Ingredients  for  use  in  fragrances 
for  soaps,  detergents,  cleaners  and 
other  household  products 

(S)  Optical  plastics;  coating  matenals, 


(G)    Isijcyanate    functional    polyester 

polyether  urethane  polymer 
(G)  Modified  polyacrylate 

(G)  Modified  polyacrylate 

(G)  Modified  polyacrylate 

(G)    Polymer    of    a    carbomonocyciic 
dliscx;yanate,  a  modified 

polyalkene,    hydroxyalkane    and    a 
substituted  alkoxysilane 
(G)  Alkoxylated  urettiane 
(G)  Alkoxylated  urethane 
(G)  Alkoxylated  substituted  phenol 
(G)  Alkoxylated  substituted  phenol 
(S)  3-octen-1-ol,propanoate,  (3z)- 


(G)  Polyester  resin 

(G)  Tetrabromophthalate  diol 
(G)  Surface  treated  kaolin 

(S)  Lanthanum  aluminum  oxide  or 
lanthanum  aluminate  (the  9ci  name 
IS  listed  as  aluminum  lanthanum 
oxide) 

(G)  Epoxy  modified  polyvinyl  tiutyral 

(G)  Brominated  epoxy  resin 


acrylate     acrylo- 
rubber-extended 

extended    epoxy 


(G)    Aromatic    diol. 

nitrile,    butadiene 

epoxy  resin 
(G)    Sulfonylamine 

resin 
(G)  Substituted-alkyl-heteromonocycle 
(S)  1.3-ben2enedimethanamine.    nu - 

(2-phenyle'  yl)  denvs 

(G)  Vegeta:  e  farty  acids  polymer 
with  pero'ide,  alkyl  acrylate  cyclic 
carboxlic  acid,  alkeneioc  acid  tetra 
hydroxy  alkane  and 

alkenylbenzene 

(G)  Vegetable  fatty  acids  polymer 
with  peroxide.  alkyl  acrylate, 
alkeneoic  acid  and  alkenylbenzene 

(G)  The  pmn  polymers  is  naphtha 
(petroleum),  light  steam-cracked 
debenzenized.  polymers,  hydro- 
genated  polymers  with 

carbomoncx:yclic  diketone 

(G)  Urethane  modified  acyrlate 


(G)   Aliphatic   polyester   polyurethane 

polymer 
(G)    Isocyanate   terminated   urethane 

polymer 
(G)    Ethylene   oxide-propylene    oxide 

copolymer  allyl  alkyl  ether 
(S)  Oils,  persicana  odorata 


(S)    2-propenethioic    acid     2-methyl-, 
s,s'-(thiodi-2  1-ethanediyl)  ester 
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I.  38  Premanufacture  notices  Received  From:  08/26/02  to  09/11/02— Continued 


Case  No 


Received 

Date 


Proiected 

Notice 
End  Date 


P-02-1004       08/29/02         11/27/02       CBI 


(S)  Optical  plastics,  coating  materials      (S)    2-propenethiolc    acid,    2-methyl- 

s.s'(8-methyl-7-oxo-3,6, 1 0,1 3- 
tetrathiapentadecane-1 , 1 5-diyl) 
ester 


In  Tdblo  11  of  this  unit,  EPA  provides        CBI)  on  the  Notices  of  Commencement 
the  follnvvinK  infornidtion  (t(i  tht-  t'xtent       tu  inanufai  tun'  received: 
that  such  information  is  not  clainu'ti  as 

II.  29  NOTICES  OF  COMMENCEMENT  FROM:  08/26/02  TO  09/11/02 


Case  No. 


Received  Date 


Commencement' 
Impon  Dale 


P-00-1129 

P-01-0132 

P-01-0216 
P-0 1-0242 

P-01-0249 

P-O2-0104 
P-02-G253 
P-02-0288 
P-02-0338 
P-02-0343 
P-02-0394 
P-02-0407 
P-02-0518 
P-02-0555 

P-02-0556 

P-02-0557 

P-02-0558 

P-02-0559 

P-02-0560 

P-^2-0561 

P-02-0599 
P-02-0609 
P-02-0626 
P-02-0627 
P-02-0630 
P-02-0633 
P-02-0649 
P-98-0848 
P-96-1030 


09/03/02 

09/10/02 

09  10/02 
09  05/02 

Oa  26/02 

09  05,02 
08/2702 
09/04/02 
08/26/02 
08/27/02 
08/30/02 
09  10/02 
09  09/02 
09  10  02 

09  10/02 

09  10/02 

09  1 0  0? 

09  10/02 

09/10/02 

09  1 0  02 

09/09/02 
08. 30/02 
09  1 1  02 
08,2902 
08,26/02 

08  2602 
0a29  02 

09  04  02 
08/30/02 


08/13/02 
09/05/02 

08.28/02 
08/2202 

08/21  02 

08/06,02 
05.17  02 
08  05  02 
08. 1 0  02 
07  22  02 
08,01  02 
08/20,02 
08.21  02 

07  23.02 

07/24/02 
07/25/02 
07/26/02 
07/29/02 
07/30/02 
07/31/02 

08/30/02 

08  08,02 
08,0902 
08,26,02 
08  14  02 
08.14  02 
08,08  02 
Oa  1 2  02 

oa'oao2 


Chemical 


(oc-6- 


(S)  4.7-methano-1h-inden-6-ol.  3a,4,5,6,7.7a-hexahydro-,  butanoate 

(S)  Siioxanes  and  silicones   di-me.  me  vinyl,  vinyl  group-terminated,  polymers 

with  ettiylene  and  me  methacrylate 
(G)  Hydrocartxjn  resin 
(S)  lodonium    (3-methylphenyl)phenyl-,  ar'-C-  M-branched  alkyl  derivs 

1 1  )-hexafluoroantimonates(  1  - ) 
(S)  Boric  acid  (h3bo3),  mixed  2-[2-(2-methoxyethoxy)ethoxy]ethyl  and  3,6,9.12- 

tetraoxatridec-1-yl  triesters 
(G)  Modified  polyester 
(G)  Substituted  alkyl  acrylate 
(G)  Alkoxylated  fatty  acid  esters 
(G)  Copper  azo  dye 
(G)  Aromatic  acid  diesters 
(G)  Arylsulfonium  compound 
(G)  Urethane  acrylate 
(G)  Blocked  aromatic  isocyanate 
(S)  Amides,  from  branched  and  linear  C 

and  l-piperazineethanamine 
(S)  Fatty  acids  C.„  i«  and  Ci,-unsaturated, 

ucts  with  2-[(2-aminoethyl)aminolethanol 
(S)  Amides,  from  branched  and  linear  Ci, 

and  triethylenetetramine 
(S)  Amides    from  branched  and  linear  Ci, 

and  pentaethylenehexamine 
(S)  Amides,  from  branched  and  linear  Ci, 

and  polyethylenepolyamines 
(S)  Amides    from  branched  and  linear  C,  ,.  and  C, -unsaturated  fatty  acids 

and  letraethylenepentamine 
(S)  Fatty  acids  C,  ,,  and  d, -unsaturated  branched  and  linear,  reaction  prod- 
ucts with  piperazineethanol 
(G)  Blocked  arlomatic  isocyanate 
(G)  Fluorochemical  urethane 
(Gi  Aromatic  substituted  diurea 
(G)  Acrylic  polymer 
(G)  Modified  polyester  resin 
(G)  Modified  polyester  resin 
(G)  Aromatic  polyester  polyol 

(S)  Silicic  acid,  magnesium,  strontium  salt,  dyprosium,  europium  doped 
(G)  Urethane  acrylate 


and  Cis-unsaturated  fatty  acids 
branched  and  linear,  reaction  prod- 
and  Ci, -unsaturated  fatty  acids 
and  Ci^-unsaturated  fatty  acids 
and  C l^-unsaturated  fatty  acids 


List  of  Subjects 

Environmi'ntdl  protcctinn.  Cihemicals. 
Premanufacturur  notices. 

n,ih(!   Otober  7,  2002. 
Sandra  R.  Wilkins, 

Actiiiii  Uin'Ctor.  Information  M(inagi:mfnt 
Division.  Office  of  Pollution  Prfvuntion  and 
Toxics. 

[FR  Dor   0J-2fi  UK.  Fil.'d  10-15-02;  8:4.=>  ani| 
BILLING  COOe  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-O063;  FRL-7277-7] 

Approval  of  Modifications  to  Test 
Marketing  Exemption  for  a  Certain 
Chemical 

agency:  Environmental  Protection 
.•\gency  (EPA) 


action:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
approval  of  modifications  of  the  test 
mariceting  period  for  a  test  marketing 
exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  Act 
(TSCA).  EPA  designated  the  original  test 
marketing  application  as  TME-02-0005. 
The  test  marketing  conditions  are 
described  in  this  notice. 


DATES:  This  notice  is  effective  October 

7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA  -HotIine@epa  .gov. 

For  technical  information  contact: 
Jamesine  Rogers,  Chemical  Control 
Division  (7405M},  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001;  telephone  number:  (202)  564- 
3453;  e-mail  address: 
rogers.jamesine@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  particulcir  to 
the  chemical  manufacturer  and/or 
importer  who  submitted  the  TME  to 
EPA.  This  action  may,  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2002-0063.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 


2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.goWfedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrh  tmlOO/TitleJ  0/40cfr_do.h  tml,a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://ivwvi'. epa.gov/edocket 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  What  Action  is  the  Agency  Taking? 

EPA  approves  the  modifications  of  the 
test  marketing  period,  production 
volume,  and  number  of  customers  for 
TME-02-0005.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 
substance  described  in  this  notice, 
under  the  conditions  set  out  in  the  TME 
applications  and  modification  requests, 
and  for  the  modified  time  periods 
specified  in  this  notice,  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  specifications  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  original 
notice  of  approval  of  test  marketing 
application  must  be  met. 

TME-02-0005 

Notice  of  approval  of  original 
application:  February  27,  2002,  (67  FR 
8971)  (FRL-6825-3),' 

Production  volume:  CBI, 

Number  of  customers:  0 
(intermediate). 

Modified  test  marketing  period:  6 
months. 

Commencing  on:  October  8,  2002. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modif>'  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  envirormient. 


in.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  of  TSCA  authorizes 
EPA  to  exempt  persons  from 
premanufacture  notification  (PMN) 
requirements  and  permit  them  to 
manufacture  or  import  new  chemical 
substances  for  test  marketing  purposes  if 
the  Agency  finds  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  and  disposal  of  the  substances  lor 
test  marketing  purposes  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  rin 
unreasonable  risk  of  injury. 

List  of  Subjects 

Environmental  protection,  Test 
marketing  exemptions. 

Dated:  OclobHF  7.  2002 
Rose  A.  Allison. 

Acting  Chief.  .Vcvi  Ch('mi(  al^  Pri'uotice 
Management  Branch.  Offiie  of  Folliitinn 
Prevention  and  Toxics 

iFR  Doc.  02-2fi,-i07  Fil.'d  10-1,^-02;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[WC  Docket  No.  02-60;  DA  02-2551] 

New  Universal  Service  Deadline  for 
Completing  Funding  Year  2001  Rural 
Healthcare  Application  Process 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  This  document  announces  the 
new  deadline  for  completing  Rural 
Healthcare  Applications  for  filing  the 
FCC  Form  466/468  packet,  for  those 
rural  healthcare  providers  seeking 
discounts  for  Funding  Year  2001  under 
the  rural  healthcare  universal  service 
support  mechanism. 
DATES:  Filing  deadline  is  October  11. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Trachtenberg.  Attorney, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
(202)  418-7400,  TTY:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  October 
11,  2002.  is  the  final  deadline  for  filing 
the  FCC  Form  466/468  packet,  for  those 
rural  healthcare  providers  seeking 
discounts  for  Funding  Year  2001  under 
the  rural  healthcare  universal  service 
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support  mechanism.  The  Form  466/46H 
packet  infnrm.s  the  Rural  Healthcare 
Division  (RHCD)  of  the  Universal 
Service  Administrative  Companv  that 
the  health  care  provider  has  entered  into 
an  agreement  with  a 

telecommunications  carrier  for  a  service 
believed  eligible  for  universal  service 
support.  Those  entities  that  have 
applied  for  support  for  Funding  Year 
2001  (July  1,  2001— lune  30.  2002)  must 
have  their  completed  packet  postmarked 
by  October  11.  2002. 

'  The  completed  FCC  Form  466/46H 
packet  must  include  the  folloivin^: 

(1)  FCC  Form  4b6  (Services  Ordered 
and  Certification  Form),  completed  by 
the  health  care  provider; 

(2)  FCC  Form  468 
(Telecommunications  Service  Providers 
Support  Form),  completed  by  the 
telecommunications  carrier: 

(3)  contract  document  or  tariff 
designation,  provided  bv  either  the 
health  c  are  provider  or 
telecommunications  earner,  and. 

(4)  if  the  health  care  provider  is 
seeking  support  based  on  an  urban/rural 
rate  comparison,  documentation  must 
be  included  to  show  the  rate  for  the 
selected  service(s)  in  the  nearest  (  itv  of 
50.000  or  more  within  the  state 

The  forms  and  accompanving 
instructions  may  be  obtained  at  the 
RHCD  Web  site  </iffp.// 
i\-w\v  rhc  universctlsen'ice  org/forms> 
(thev  are  called  Funding  Yt>ar  4  forms, 
because  Funding  Year  2001  was  the 
fourth  vear  of  the  program)   Parties  with 
questions  or  m  need  of  assistance  with 
the  filing  of  their  applicatums  should 
contact  RHC;D  s  Customer  Service 
Support  Center  at  l-800-22»-547b 

Federal  (Communications  Commission, 

Mark  G.  Seifert. 

I)fput\  l^ni^ion  Chief.  Telecommunications 

Access  Policy  Division. 

IFR  n<i<    n2-2fi:j7n  Filed  10-lS-4)2:  H:45  anil 

BILUNC  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[FCC  02-277] 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity. 
Utility  and  integrity  of  Disseminated 
Information 

agency:  Federal  Clommunications 

Commission. 

action:  Notice. 

SUMMARY:  The  Federal  Communications 
Commission  (Commission)  has 
published  its  Information  Quality 
Guidelines  on  its  Internet  web  site.  The 


guidelines  were  developed  pursuant  to 
the  requirements  of  the  Data  Quality 
Act.  Section  515  of  Public  Law  No.  105- 
554.  and  the  implementing  rules  of  the 
Office  of  ManagemeiTt  and  Budgefs 
(OMBs)  Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity. 
LItilitv  and  Integrity  of  Information 
Disseminated  bv  Federal  Agencies,  67 
FR  8452.  Februarv  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Karen  Wheeless.  Office  of  Managing 
Director.  202^18-2910.  or  by  e-mail  to 
k  wheeles@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-554) 
diretteil  OMB  to  issue  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Ffjderal  agencies 
for  ensuring  and  maximizing  the 
qualitv.  objectivitv.  utility  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  The  OMB  guidelines  required 
each  agency  to  make  a  draft  of  its 
guidelines  available  for  public  review 
bv  Mav  1.  2002.  Revised  drafts  were 
provided  to  OMB  for  review  by  August 
1.  2002.  Final  guidelines  were  to  be 
available  on  an  agency's  Internet  site  by 
October  1.  2002.  The  Guidelines  can  be 
found  at  http  / fw-ww  fee  gov/omd/ 
(hitiKjualitv  Information  on  how  to  file 
a  complaint  regarding  an  information 
dissemination  product  covered  by  these 
guidelines  can  also  b(?  found  at  the  same 
location. 

i  .■diT.il  ('iinimunii  nlion^  ("nmmissiun. 
Vlarlene  II.  Durtch, 
Secretary. 

IFR  DiK    ti:-L'r.2  in  Fil.'d  U1-l,->-02;  H:4^  am] 
BILLING  CODE  6712-01   P 


FEDERAL  MARITIME  COMMISSION 
(Petition  No.  P2-02] 

Petition  of  the  South  Florida  NVOCC- 
NAOCC  Association,  Inc.  for  an 
Investigation  of  the  Service 
Contracting  and  Rating  Practices  of 
the  Caribbean  Shipowners 
Association;  Notice  of  Filing  and 
Request  for  Comments 

Notice  is  hereby  given  that,  by 
petition  filed  Oc:t()ber  8.  2002.  the  South 
Florida  NVOCC-NAOCX:  Association. 
Inc.  ("Petitioner")  has  petitioned  the 
Commission  for  an  investigation  under 
section  11(c)  of  the  Shipping  Act  of 
1984  ("Shipping  Act")  of  certain 
activities  bv  the  members  of  the 
Caribbean  Shipowners  Association 
("CSA"). 


In  particular.  Petitioner  requests  the 
Commission  to  determine  whether 
CSA's  members  have  violated  the 
Shipping  Act  through  discriminatory 
service  contracting  and  rating  practices 
in  the  Caribbean  trades  that 
intentionally  discriminate  against  Ocean 
Transportation  Intermediaries  ("OTIs") 
in  violation  of  sections  10(c)(1).  10(c)(3). 
10(c)(7)  and  10(c)(8)  of  the  Shipping 
Act.  Petitioner  contends  that  these 
practices  reduce  competition  in  the 
involved  trades  and  produce 
unreasonable  reductions  in 
transportation  service  and  unreasonable 
increases  in  transportation  cost  to  OTIs, 
their  shippers  and  the  shipping  public 
within  the  meaning  of  section  6(g)  of  the 
Shipping  Act.  Petitioner  further  alleges 
that  CSA  and  its  members  may  be  in 
violation  of  section  5(c)  of  the  Shipping 
Act  by  either  adopting  mandatory 
agreements  relating  to  OTI  rates  and 
services  or  failing  to  file  true  copies  of 
their  voluntary  guidelines  thereon  with 
the  Commission.  Petitioner  finally 
alleges  that,  in  taking  these  actions.  CSA 
is  operating  in  violation  of  its  agreement 
and  is  therefore  also  in  violation  of 
section  10(c)(3)  of  the  Shipping  Act. 

In  support  of  these  contentions. 
Petitioner  claims  that  Non-Vessel- 
Operating  common  carrier  OTIs 
( "NVOs")  depend  upon  CSA  members 
to  transport  their  shipments, 
approximately  90%  of  which  move 
under  service  contracts.  On  or  about 
July  1.  2002.  CSA  members  announced 
a  selective  rate  increase  plan  targeting 
ser\'ice  contract  and  tariff  rates  for  the 
commodity  descriptions  almost 
exclusively  used  by  NVOs  for 
consolidated  containers  of  less  than 
container  load  ("LCL")  cargo:  Freight 
All  Kinds  ("FAK")  and  General 
Department  Store  Merchandise 
("GDSM").  Petitioner  states  that  the 
increases  were  substantial  (from  10%  to 
40%);  however.  CSA  purportedly  did 
not  take  across-the-board  increases  for 
any  other  commodities  or  categories  of 
shippers.  Petitioner  asserts  that  CSA's 
members'  service  contract  offers  to 
NVOs  have  eliminated  all  commodity 
rates  other  than  FAK  and  GDSM, 
therebv  depriving  NVOs  of  a  rate  basis 
on  which  to  compete  for  full  container 
load  ("FCL"),  single  commodity 
shipments.  Petitioner  further  alleges 
that,  at  the  same  time,  a  wholly-owned 
NVO  subsidiary  of  CSA  member 
Tropical  Shipping  and  Construction  Co.. 
Ltd.  ("Tropical")  (described  by 
Petitioner  as  the  largest  vessel-operating 
carrier  in  most  of  the  involved  markets 
and  virtually  the  only  CSA  member 
competing  in  the  LCL  market)  reduced 
its  LCL  rates.  Petitioner  argues  the 
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combination  of  CSA  members  raising 
the  FAK  and  GDSM  rates  on  which 
NVOs  base  their  LCL  rates,  and  Tropical 
lowering  its  LCL  rates,  has  created  a 
"price  squeeze"  on  the  NVOs.  Petitioner 
alleges  that  CSA's  members'  "obviously 
coordinated  series  of  actions"  has 
severely  and  unfairly  injured  the  ability 
of  Petitioner's  members  to  compete. 
Moreover.  Petitioner  suggests  that  CSA's 
members'  unreasonably  raising  rates 
may  foreclose  U.S.  exporters  from 
certain  of  the  involved  trades.  Finaljy. 
Petitioner  states  that  it  has  been  advised 
that  the  CSA's  goal  and  purpose  in 
adopting  the  "selective"  rate  increase 
plan  is  to  "destroy  non-conference 
competition  "  and  "diminish  the 
influence  of  the  NVOs". 

If  the  Commission's  investigation 
concludes  that  Shipping  Act  violations 
have  occurred.  Petitioner  urges  the 
Commission  to:  (1)  Issue  sanctions 
against  CSA  and  its  members  pursuant 
to  section  1 3  of  the  Shipping  Act  for 
violations  found;  (2)  require  CSA 
member  lines  to  pay  reparations 
pursuant  to  section  11(g)  of  the 
Shipping  Act  to  those  OTIs  who  have 
been  damaged;'  and  (3)  seek  appropriate 
injunctive  relief  to  enjoin  further 
operation  of  CSA  pursuant  to  sections 
6(g)  and  (h)  of  the  Shipping  Act. 

The  Petition  was  filed  under  Rule  69 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.69.  and 
states  that  it  was  served  upon  CSA. 
Replies  to  the  petition,  as  provided  bv 
Rule  69  and  Rule  74.  46  CFR  502.74.  are 
due  October  23,  2002.  In  order  for  the 
Commission  to  make  a  thorough 
evaluation  of  the  petition,  the 
Commission  is  also  inviting  interested 
persons  to  submit  their  comments  on 
the  petition  no  later  than  October  23, 
2002.  Comments  shall  consist  of  an 
original  and  15  copies,  or.  if  e-mailed, 
as  an  attachment  in  WordPerfect  8, 
Microsoft  Word  97,  or  earlier  versions  of 
these  applications;  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street. 
NW.,  Washington,  DC  20573-0001  (e- 
mail  to:  Secretary@fmc.gov)\  and  be 
served  on  Petitioner's  counsel:  David  P. 
Street,  Galland,  Kharasch,  Greenberg, 
Fellman  &  Swirsky,  P.C,  1054  Thirty- 
First  Street,  NW.,  Washington,  DC 
20007-4492;  and  on  CSA,  Suite  414. 
Galleria  Professional  Building,  915 
Middle  River  Drive,  Fort  Lauderdale,  FL 
22204-3561. 


I  .Si'dion  11  (g)  of  the  .Shipping  All.  46  ■^pp. 
I  ..S.C.  17Ul(g).  provides  that,  for  any  complaint 
filed  within  A  years  after  the  cau.se  of  action 
rf(  (  rued,  the  Commission  shall,  upoi^  petition  of  the 
complainant  and  after  notice  and  hearing,  direc  I 
payment  ol  reparations  to  the  complainant  for 
injury  caused  bv  a  violation  of  the  .^ct. 


Copies  of  the  petition  are  available  at 
the  Office  of  the  Secretary  of  the 
Commission.  800  N.  Capitol  Street. 
NW.,  Room  1046.  by  telephone  request 
at  202-523-5725  or  through  email 
request  directed  to  Secretar\'@f mc.gov. 

Parties  participating  in  this 
proceeding  mav  elect  to  receive  service 
of  the  Commission's  issuances  in  this 
proceeding  through  e-mail  in  lieu  of 
service  by  U.S.  mail.  A  party  opting  for 
electronic  service  shall  advi.se  the  Office 
of  the  Secretary  in  writing  and  provide 
an  e-mail  address  where  service  can  be 
made. 

Bryant  L.  VanBrakle, 

Secrnlcin\ 

IFR  D()(  ,  02-2r>24fl  Fili'd  K)-l,5-02:  8:4ri  hiii] 

BILLING  CODE  6730-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-02] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic: 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Proposed  Project 

Evaluating  Toolbox  Training  Safety 
Program  for  Construction  and  Mining 
(OMB  0920-0535)— Extension- 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  Centers  for 
Disease  Control  and  Prevention  (CDC) 
proposes  to  evaluate  the  (>flecti\eness  of 
various  educational  approaches 
utilizing  "toolbox"  .safety  training 
materials  targeted  to  construction  and 
mining  industries.  The  mission  of  the 
National  Institute  fur  Oct  upatinnal 
Safety  and  Health  is  to  pnmujte  safety 
and  health  at  work  for  all  people 
through  research  and  prtnention. 

In  c:omparison  to  other  industries, 
construction  and  mining,  workers 
continue  to  have  the  highest  rates  of 
occupational  fatalities  and  injuries.  The 
Bureau  of  Labor  .Statistics  estimated  for 
1999  that  while  the  construction 
industry  comprises  only  6"n  of  the 
workforce,  they  account  for  20'^)  of  the 
fatal  occupational  injuries  across  all 
industry  types  (BLS.  1999).  Similarly, 
though  the  mining  industry  comprises 
less  than  ,5%  of  the  workforce,  this 
industry  reflects  2%  of  all  fatal 
()cc;upational  injuries  (BLS.  1999), 

Research  on  the  effectiveness  of  safety 
and  health  training  programs  has 
revealed  that  training  can  lead  to 
increases  in  worker  knowledge  and 
awareness  of  workplace  safety  practices. 
However,  ftnver  evaluations  of  safety 
training  effecti\eness  have  investigated 
the  relationship  between  various 
instructional  approaches  and  the  at  tucil 
transfer  of  safety  tra     ing  informatitjn 
into  workplace  practices.  Preliminary 
input  from  employees,  managers,  and 
union  leaders  representing  construction 
and  mining  conci>rns  revealed  a  desire 
in  these  industries  for  affordable  safety 
training  materials  that  can  be  effectively 
administered  in  short  sessions  on  the 
job. 

Representatives  from  these  industries 
reported  that  safet\  training  sessions 
need  to  establish  a  closer  cunni'ction 
between  the  safety  recommendations 
and  the  background  experiences  and 
knowledge  of  the  workers.  An 
instructional  approach  that  may  address 
these  needs  is  often  called  "toolbox"  or 
"tailgate"  training.  This  type  of  training 
is  characterized  by  brief  (15  minute) 
workplace  safety  lessons.  Despite  the 
popularity  of  toolbox  safety  talks, 
research  is  needed  to  identify  the  most 
effective  format  for  this  medium.  NIOSH 
will  investigate  the  impact  of  using  a 
narrative,  case-study  instructional 
approach  versus  a  more  typical,  didactic 
"learn  the  facts"  approach.  Comparative 
analvses  will  examine  differences  in 
knowledge  gain,  .safety  attitudes  and 
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beliefs,  and  workplace  behavuirs 
Findings  frum  this  research  will  help 
identih'  the  ( (iruiitiuns  critu  a!  tn 
fffertive  toolbox  safety  trainini;  tor 
mining  and  ixinstruction  Thf  niattTial- 
developed  and  evaluated  (iiiring  thi> 
^tiidv  will  be  made  available  to  thf 
publii   at  the  ( iinrlusion  of  thf 
evaluation 

C'onstruction  and  uKning  companies 
who  participate  in  the  study  will  be 


randomly  assigned  to  receive  eight 
weeklv  toolbox  safety  training  sessions 
that  use  either  a  case-study  narrative  or 
conventional  instructional  approach. 
The  training  sessions  are  designed  to 
last  fifteen  minutes.  The  impact  of  these 
materials  will  be  evaluated  through  the 
examination  of  changes  in  employee 
knowledge  gains,  attitudes  toward  safety 
practices,  and  the  use  of  safety 


behaviors  prior  to  and  following  their 
participation  in  the  safety  training 
program.  Trainers  will  complete  brief 
response  cards  each  week.  A  sample  of 
trainers  will  participate  in  structured 
interviews.  Findings  of  the  study  will  be 
reported  to  participants  and  in  the 
literature.  There  is  no  cost  to 
respondents. 


Respxjndents 


Worker  Pre-training  Survey  (attitude  survey)  . 

Worker  Posi-traminq  Survey  (attitude  survey) 
Instructor  Feedback  Cards    

Total     


Numtier  of 
respondent 


Number  of  re- 
sponses/re- 
spondent 


Average  bur- 
den/response 
(in  hours) 


Total  burden 
(in  tiours) 


640 

640 

64 


15/60 

15/60 

5/60 


160 

160 

43 

363 


Dated:  October  7.  J()02. 
Nancy  E.  Cheat. 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation.  Centers  for  Disease 
Control  and  Prevention. 
FR  Dm.    ii.'-_'hii)4  Filed  10-15-02;  8:45  ami 

BILLING  CODf:  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recom  mendat  ions 

In  cnmpliaiu  e  with  the  requirement 
of  .Section  f5()6(c)(_')(.-\)  of  the 
Paperwork  Redui  tioii  :\i\  of  1<)M,')  tn|- 
opportunity  for  publu   (  oninifnt  i  iii 
proposed  data  collection  pmi'''  '^   'hi- 
Tenters  for  Disease  Control  and 
Prevention  iCDCj  will  publish  [icrio'^'': 
summaries  of  proposed  pro)e(  ts.  To 
request  more  information  on  the 
propost^l  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  ami 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  44H-1J1() 

('omnu'nt^  iff  invited  on:  la)  Whfthfr 
th»'  proposed  (  iillection  of  inform, itmn 
is  necessary  for  the  proper  ptTtnrm.iiH  >■ 
of  the  functions  of  the  ageiu  v.  iiii  ludiiii; 
whether  the  information  shall  have 
practical  utilitw  (b)  the  ,i(  c  urai  \  of  the 
agenf:\'s  estimate  of  the  burdt'ii  of  the 
proposed  coUei  tion  ot  intnnnation;  (c) 
ways  to  enhance  the  (jualitw  utilit\ ,  and 


claritv  of  the  information  to  be 
colle<;ted.  and  (d)  ways  to  minimize  the 
burcien  of  the  ( ollection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology   Send  (.omments  to  Sfdeda 
Perrvman.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
d.iys  of  this  notice. 

Proposed  Project 

Sunt'V  Dvvrlopiwnt  (]hild  .Stress  and 
Toxics — New — Agency  for  Toxic 
Substanc:es  .inti  Disease  Registry 
(A TSDR)   ATSDR  is  mandated  pursuant 
to  the  IMHO  (Comprehensive 
Fiu  ironmental  Response. 
(Compensation,  and  Liability  Act 
iCFRCL.M  and  its  mH(i  amendments. 
the  Superfund  Amendments  and 
Re.iuthorization  Act  (SARA),  to  serve 
the  public  by  using  the  best  science, 
taking  responsive  public  health  actions, 
ami  providing  trusted  health 
information  to  prevent  harmful 
exposures  and  disease  related  to  toxic 
substances   For  the  past  6  years,  ATSDR 
has  worked  with  the  I'.S. 
Environmental  Protection  Agency 
(FP.M.  the  Substance  Abuse  and  Mental 
Health  Ser\  ices  Administration 
iS.\MSH.\],  state  health  departments, 
and  lo(  al  (  ommunities  on  the  issue  of 
p>ychoso(  lal  stress  due  to  the  presence 
of  toxic  h.i/.ards  A  signific:ant  amount  of 
research  fias  focused  on  adult 
psychosocial  stress  in  communities 
.iffected  by  hazardous  substances. 


Comparatively  little  is  known  about 
levels  of  psychosocial  stress  among 
children  or  other  susceptible 
populations  in  these  settings. 

There  is  a  critical  need  to  develop  a 
research  instrument  to  screen  children 
who  live  in  communities  at  or  near 
hazardous  waste  sites  for  elevated  stress 
levels.  The  instrument  will  facilitate  the 
establishment  of  group  norms  for  levels 
of  stress  in  children  and  is  not  intended 
to  provide  clinical  or  diagnostic 
information  on  individual  children. 

The  purposes  of  this  project  are  to:  (1) 
Develop  and  pilot-test  a  scale  to  assess 
levels  and  sources  of  psychosocial  stress 
in  children  who  live  in  communities  at 
or  near  hazardous  waste  sites,  (2) 
modify  the  scale  based  on  pilot-test 
results.  (3)  validate  the  scale  on  children 
living  in  communities  near  hazardous 
waste  sites,  and  (4)  provide  an  evidence 
ba.se  for  planning  and  conducting 
interventions  in  affected  communities. 

In  year  one,  we  will  pilot  test  the 
scale  in  at  least  100  children  in  two  age 
groups  (5th  and  9th  grade  levels)  at  one 
or  more  test  sites.  We  will  also  conduct 
semi-structured  interviews  or  focus 
groups  to  determine  whether  additional 
variables  need  to  be  included  in  the 
scale.  During  the  second  and  third  years 
of  the  project,  we  will  use  the  scale  to 
screen  up  to  4.700  children  in 
communities  at  or  near  hazardous  waste 
sites.  We  will  then,  hopefully,  be  able  to 
plan  effective  interventions  and  to 
further  predict  and  explain  levels  of 
stress  in  children  living  around 
hazardous  waste  sites.  There  is  no  cost 
to  respondents. 
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Respondents 


Number  ot 
respondents 


Number  of 
responses/re- 
spondent 


Average  bur- 

den'response 

(in  hours) 


Total  burden 
(in  hours) 


Children  10-17  years  old 
Total  


5.000 


1 


30  60 


2  500 
2,500 


Dated:  October  8,  2002. 
Nancy  E,  Cheal, 

Acting  Associate  Director  for  Policy. 
Planning,  and  Evaluation.  Centers  far  Disease 
Control  and  Prevention. 

|FR  Doc.  02-26205  Filed  10-1.5-02:  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  of  Allotment  Percentages  to 
States  for  Child  Welfare  Services  State 
Grants 

AGENCY:  Administration  on  Children. 
Youth  and  Families.Administration  for 
Children  and  Families.  Department  of 
Health  and  Human  Services. 
ACTION:  Biennial  publication  of 
allotment  percentages  for  States  under 
the  Title  IV-B  subpart  1.  Child  Welfare 
Services  State  Grants  Program. 

SUMMARY:  As  required  by  section  421(c) 
of  the  Social  Security  Act  (42  U.S.C. 
621(c)).  the  Department  is  publishing 
the  allotment  percentage  for  each  State 
under  the  Title  IV-B  subpart  1.  Child 
Welfare  Services  State  Grants  Program. 
Under  section  421(a).  the  allotment 
percentages  are  one  of  the  factors  used 
in  the  computation  of  the  Federal  grants 
awarded  under  the  Program. 
EFFECTIVE  DATE:  The  allotment 
percentages  shall  be  effective  for  Fiscal 
Years  2004  and  2005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Lee,  Office  of  Grants  Management. 
Office  of  Administration. 
Administration  for  Children  and 
Families.  330  C  Street.  SW.. 
Washington,  DC  20201. 
SUPPLEMENTARY  INFORMATION:  The 
allotment  percentage  for  each  State  is 
determined  on  the  basis  of  paragraphs 
(b)  and  (c)  of  section  421  of  the  Act. 
These  figures  are  available  on  the  ACF 
homepage  on  the  internet:  http:// 
ww'w.acf. dhbs.gov/programs/cb/.  The 
allotment  percentage  for  each  State  is  as 
follows: 


State 


Allotment 
percentage 


Alaska  

Arizona 

Arkansas  .-... 

California 

Colorado  

Connecticut  

Delaware 

District  of  Columbia 

Florida  

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland  

.  Massachusetts  

Michigan  

Minnesota 

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire  .... 

New  Jersey 

New  Mexico  

New  York  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon  

Pennsylvania  

Rhode  Island  

South  Carolina  

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington  

West  Virginia  

Wisconsin  

Wyoming  

American  Samoa  .. 

Guam  

N  Mariana  Islands 

Puerto  Rico  

Virgin  Islands  


4952 

57  35 
6249 
46,25 
45.06 
30  53 
47.05 
34  80 
52.23 
5261 
5222 
5949 
45.81 
54,25 
55-24 
53-35 
5924 
60  30 
56.54 
42.71 
36,91 

50  50 
45.84 
64  32 
53.73 
61.16 
5279 
49.96 
44,28 
37  19 
62  62 
41.19 
54,57 

58  04 
52,41 

59  34 
53,34 
4987 
50,58 
59,08 
56  33 
5553 
5299 

60  36 
53,66 
47  22 
46  96 
62.87 

51  93 

52  72 
70.00 
7000 
70  00 
7000 
70.00 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0589] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Extralabel  Drug  Use  in 
Animals 

AGENCY:  Food  and  Drug  A(iminivtration. 
HHS. 

ACTION:  Notice. 


State 

Allotment 
percentage 

Alabama 

59.69 

Dated:  October  <).  20U2. 
loan  OhI. 

CommissiantT.  .■^dlninislrati(>n  an  Childrrn. 
Youth  and  Familii's. 

|FR  Do(  .  02-2(1291  Filed  10-1,5-02;  8:45  ami 
BILLING  CODE  4184-01-P 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  c:ollecti(m  of  information  entitled 
"Extralabel  Drug  Use  in  Animals'   has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  .Act  of  IMM.t. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denver  Preslev,  Offir:e  of  Information 
Resources  Management  (HF.\-250), 
Food  and  Drug  Administration.  oGOO 
Fishers  Lane,  Rockville.  Ml)  20857. 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  111  the 

Federal  Register  of  Ma\  14.  2002  (()7  FK 
34456).  the  agency  announ(.ed  that  the 
proposed  information  colh'ction  had 
been  submitted  to     MB  for  review  and 
clearance  under        I'.S.C'.  3507  An 
agencv  may  not     mduc  t  or  sjKinsor.  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unle>,s  it 
displays  a  currently  \'alid  OMB  i.imtrol 
number.  OMB  has  now  ,»ppro\ed  the 
information  collection  and  has  assigned 
OMB  control  number  091()-();H25  The 
approval  expires  on  September  .U). 
2005.  A  copy  of  th  •  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 

D.iUhI:  ()i  Inhrl  ').  _'UII2 

.Marsarel  M.  Dolzel. 

AsstH  Kitr  ComniissionerforPolicv^ 

iFR  Dm  .  li:    26:128  Filed  ]I)-I'i-<I2:  H:4."i  am) 

BILLING  CODE  4160-01-S 


Federal  Register / Vol.  67,  No.  200 /Wednesday,  October  16,  2002 /Notices 


63929 


63928 


Federal  Register/ Vol.  67,  No.  200/ Wednesday.  October  16.  2002 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocKetNo.  02hM)131] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  FDA  Rapid 
Response  Surveys 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  prnpt)sed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (QMB)  ff)r  review  and 
clearance  under  the  Paperwork 
Reduction  \cX  of  1495. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
15.2002 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Bldg..  72.5  17th  St.  NW  .  rm.  102,35, 
Washington.  DC  20503,  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L  Pincus.  Office  of  lnf(«-mation 
Resources  Management  (HFA-250). 
F'ood  and  Drug  Administration,  5B00 
Fishers  Lane,  RockviUe,  MD  20H57, 
301-827-1471 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

FDA  Rapid  Response  Surveys — New 
Collection 

Section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355).  requires  that  impf>rtant  safety 
information  relating  to  all  human 
prescription  drug  products  be  made 
available  to  FDA  so  that  it  can  take 
appropriate  action  to  protect  the  publu 
health  when  necessary  Section  702  of 
the  act  121  U.S.C.  372)  authorizes 
investigational  powers  to  FDA  for 
enforcement  of  the  act 

Under  section  519  of  the  act  (21 
use.  360i).  FDA  is  authorized  to 
require  manufacturers  to  report  medical- 
device-related  deaths,  serious  injuries, 
and  malfunctions  to  FDA  and  to  require 
user  facilities  to  report  device-related 
deaths  directly  to  FDA  and  to 
manufacturers,  and  to  report  serious 
injuries  to  the  manufacturer  Section 
522  of  the  act  (21  U.S.C.  3601) 


authorizes  FDA  to  require 
m.inufacturers  to  conduct  postmarket 
surveillance  of  medical  devices.  Section 
705(b)  of  the  act  (21  U.S.C.  375(b)) 
authorizes  FDA  to  collect  and 
disseminate  information  regarding 
medical  products  or  cosmetics  in 
situations  involving  imminent  danger  to 
ht-alth  or  gross  deception  of  the 
(onsumer.  Section  903(d)(2)  of  the  act 
(21  use.  393(d)(2))  authorizes  the 
Commissioner  of  Food  and  Drugs  to 
implement  general  powers  (including 
conducting  research)  to  carry  out 
effectively  the  mission  of  FDA.  These 
sections  of  the  ac:t  enable  FDA  to 
enhance  consumer  protection  from  risks 
associated  with  medical  products  u.sage 
that  are  not  foreseen  or  apparent  during 
the  premarket  notification  and  review 
process. 

FDA's  regulations  governing 
application  for  agencv  approval  to 
market  a  new  drug  (21  CFR  part  314). 
regulations  governing  biological 
products  (21  CFR  part  600.  ft  seq).  and 
regulatiims  governing  medical  devices 
(21  CFR  part  H03)  implement  the.se 
statutor\'  provisions. 

Currentlv  FDA  monitors  medical 
product  related  postmarket  adverse 
events  via  both  the  mandatory  and 
voluntarv  MedVVatch  Reporting  Systems 
using  HJA  Forms  3500  and  3500A 
(OMB  control  number  0910-0291).  and 
the  Vaccine  Adverse  Event  Reporting 
System  (VAFRS). 

FT)A  is  seeking  OMB  clearance  to 
collect  vital  information  via  a  series  of 
rapid  response  surveys.  Participation  in 
these  surveys  will  be  voluntary".  This 
request  covers  rapid  response  surveys 
for  community  based  health  care 
professionals,  general  type  medical 
facilities,  specialized  medical  facilities 
(those  known  for  cardiac  surgery, 
obstetrics/gvnecology  services,  pediatric 
services,  etc.),  other  health  care 
professionals,  patients,  consumers,  and 
risk  managers  working  in  medical 
facilities. 

FDA  will  use  the  information 
gathered  from  these  surveys  to  obtain 
quickly  vital  information  about  medical 
product  risks  and  interventions  to 
reduce  risks  so  the  agency  may  take 
appropriate  public  health  or  regulatory- 
action  including  dissemination  of  this 
information  as  necessary  and 
appropriate 

In  the  Federal  Register  of  April  30. 
2002  (fi7  F'R  21253).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  FDA  received 
four  comments,  but  only  one  pertained 
to  the  information  collection. 

For  the  purpose  of  clarity  and 
understanding,  the  comment  will  be 


divided  into  six  sections.  The  first 
section  is  as  follows: 

The  previous  notice  provides  no 
description  of  the  surveys  being 
proposed,  the  nature  of  the  information 
to  be  sought,  the  respondents  to  whom 
the  surveys  will  be  sent,  the  "triggers" 
for  issuing  sur\'ey,  or  proposed  use  of 
the  results  of  these  surveys. 

FDA's  response  is  there  have  been 
times  when  FDA  has  received  notice  of 
medical  product  problems  through  its 
various  adverse  event-reporting  systems 
and  often  there  is  insufficient 
information  to  gauge  whether  or  not  a 
significant  public  health  problem  exists 
with  respect  to  a  specific  medical 
product.  If  a  significant  problem  exists. 
FDA  seeks  to  understand  quickly  the 
nature  of  the  problem. 

FDA  will  propose  the  use  of  specific 
PDA  Rapid  Response  Surveys  through 
the  submission  of  a  memorandum 
requesting  OMB  approval  of  the  survey. 
Included  in  this  memorandum  will  be 
the  need  for  the  survey  and  the 
timeframe  in  which  FDA  needs  OMB  to 
make  a  decision  on  the  survey,  and  the 
description  of  the  statistical  methods  to 
be  used.  These  include  the  respondent 
universe,  the  sample  selection  methods, 
the  information  collection  procedures, 
the  expected  response  rate  and  an 
estimate  of  the  burden.  Also  included  in 
the  request  will  be  a  copy  of  the  survey. 

Also,  if  there  is  a  very  new  problem 
to  FDA,  the  agency  needs  to  investigate 
it  more  before  it  decides  on  the  proper 
action.  For  example,  if  the  results  of  the 
survey  indicate  that  problems  are  more 
widespread  than  just  a  few  isolated 
incidents,  the  fust  anticipated  action  by 
FDA  is  to  contact  the  manufacturers  or 
sponsors  of  the  product  to  discuss  the 
issues.  Depending  on  the  manufacturers' 
responses,  the  issue  could  end  up  in  a 
product  recall,  or  information  could  be 
posted  on  the  FDA  web  site  stating  that 
some  problems  exist  with  the  use  of 
these  products.  Additionally,  the  issue 
may  be  referred  to  a  center  ad-hoc 
committee  or  a  working  group  to 
formulate  additional  actions.  Without 
first  knovving  if  there  is  an  issue,  and 
what  the  causes  of  the  problem  may  be, 
it  is  difficult  to  .state  the  final  action. 
That  is  why  the  Rapid  Response  Survey 
becomes  so  important  in  helping  FDA 
di.scern  the  issues. 

By  going  to  the  manufacturers  and 
sponsors.  FDA  often  needs  input  from 
other  stakeholders  that  have  firsthand 
knowledge  of  the  problem  and  the 
situation.  Here  is  where  the  Rapid 
Response  Survey  can  be  invaluable. 

Tne  second  section  of  the  comment 
recommends  that  the  notice  be  reissued 
with  adequate  details  about  the 
proposed  collection  of  information  to 
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enable  the  public  to  understand  the 
proposal  so  that  comments  can  then  be 
made  to  the  agency  based  oh  full 
knowledge  of  the  proposal. 

FDA  responds  to  the  comment  by 
stating  in  the  30-day  Federal  Register 
notice  and  in  the  information  collection 
requirement  adequate  details  about  the 
purpose  were  added  to  enable  the 
public  to  understand  the  purpose  of  the 
proposal.  Therefore,  FDA  is  not  going  to 
reissue  the  60-day  Federal  Register 
notice,  but  has  considered  and 
responded  to  all  the  comments  received. 

The  third  section  of  the  comment 
states  that  risk  management  requires  the 
involvement  of  all  stakeholders, 
including  government,  industry,  health- 
care professionals,  and  patients.  The 
role  of  medical  product  sponsor  appears 
to  be  left  out  of  the  process. 

FDA's  response  is  that  medical 
product  sponsors  as  a  stakeholder  was 
omitted  inadvertently  from  the  60-day 
Federal  Register  notice  seeking  public 
comment.  They  will  be  included  in  the 
30-day  Federal  Register  notice 
announcing  FDA's  submission  of  this 
information  collection  to  OMB  as  well 
as  in  the  justification  package  sent  to 
OMB. 

The  fourth  section  of  the  comment 
states  that  it  is  unclefar  to  whom  the 
surveys  will  be  directed.  Although  the 
notice  identifies  general  groups,  there  is 
no  discussion  of  how  members  of  these 
groups  will  be  identified  to  participate 
in  the  surveys. 

The  FDA  reply  is  that  the  agency  will 
determine  which  groups  to  which 
groups  will  be  asked  to  participate  in 
each  particular  survey  based  on  the  type 
of  medical  product  problem  that 


occurred.  For  instance,  if  the  problem 
dealt  with  clinical  laboratory  devices 
and  a  perceived  problem  with  antibody 
assays  for  detection  of  the  herpes  virus 
and  laboratory  information  systems 
mixing  up  pathology  reports.  FDA 
would  survey  the  members  of  the 
American  Society  of  Microbiology 
Division  C  and  facilities  that  use  such 
information  that  is  retrieved  from  the 
MedSun  system. 

Section  five  deals  with  the  voluntary 
nature  of  the  surveys  risks  the  collection 
of  potentially  confounded,  biased,  and 
unconfirmed  information  on  which, 
according  to  the  notice,  the  agency 
intends  to  "take:  appropriate  public 
health  or  regulatory  action." 

FDA  responds  that  usually  it  expects 
a  70  percent  response  rate.  The  impact 
of  a  lower  response  rate  to  these  surveys 
will  be  considered  before  FDA  takes 
action  to  improve  the  response  rate. 
FDA  may  determine  that  quicker 
action — development  of  a  public 
position  paper — can  be  taken  based  on 
consistent  responses  from  each  of  the 
surveys  conducted.  If  there  is  a  low 
response  rate  with  no  clear  pattern  of 
response,  the  national  organization 
representing  that  stakeholder  group  will 
send  a  letter  to  all  respondents 
reminding  them  to  fill  out  the  survey 
form. 

FDA  proposes  to  draw  purposeful 
samples  for  these  surveys.  Since  the 
survey  data  will  not  be  used  for 
estimates  of  incidence,  there  is  no  need 
for  a  probability  sample.  Because  these 
proposed  data  collections  are 
qualitative,  not  quantitative,  and 
because  FDA  resources  for  processing 
incoming  data  limited.  FDA  proposes  to 


keep  these  data  collection  efforts  to  a 
manageable  size. 

The  response  universe  will  be  kept  to 
those  stakeholders  that  have  been 
identified  as  appropriate  respondents. 
These  will  be  groups  that  focus  on  those 
specialties  and  have  experience  and 
expertise  in  those  areas. 

'The  sixth  and  final  section  of  the 
comment  stated  that  the  notice  doesn't 
address  the  mechanism  by  which  the 
surveys  will  produce  "rapid  responses" 
from  those  surveyed.  Whether  the 
surveys  will  be  conducted  by  mail, 
facsimile,  telephone,  or  the  Internet, 
there  is  a  need  to  validate  the  source(s) 
and  medical  accuracy  of  the  information 
provided.  One  of  the  hallmarks  of 
responsible  risk  management  is 
confirmation  of  the  information  upon 
which  decisions  are  based.  Decision 
should  not  be  based  on  information 
gathered  in  haste  if/when  the  source 
and  validity  of  the  data  have  not  been 
confirmed. 

FDA's  response  is  depending  on  the 
criticality  of  the  survey  and  the  speed  in 
which  the  data  needs  to  be  returned  to 
FDA.  respondents  can  use  mail,  faxes, 
or  e-mail  for  their  survey  responses. 
More  use  of  Internet  based  sur\'eys  will 
be  made  in  the  future. 

FDA  will  employ  great  care  in 
determining  the  validity  of  the 
information  received.  This  will  be  done 
through  the  design  of  the  survey 
instruments  and  keeping  identifiers  for 
followup  if  the  Center  has  concerns 
about  the  data  received.  After  the  data 
has  been  verified,  the  respondents 
identifying  information  will  be  deleted. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


No.  of  Respondents 


Annual  Frequency  per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


200 


30  (maximum) 


6.000 


3,000 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  ol  information. 


FDA  projects  30  emergency  risk 
related  surveys  per  year  with  a  sample 
of  between  50  and  200  respondents  per 
survey.  FDA  also  projects  a  response 
time  of  0.5  hours  (30  minutes)  per 
response. 

These  estimates  are  based  on  the 
maximum  sample  size  per  questionnaire 
that  FDA  can  analyze  in  a  timely 
manner.  The  annual  frequency  of 
response  was  determined  by  the 
maximum  number  of  questiormaires 
that  will  be  sent  to  any  individual 
respondent.  Some  respondents  may  be 
contacted  only  one  time  per  year,  while 


other  respondents  may  be  contacted 
several  times  annually,  depending  on 
the  human  drug,  biologic,  or  medical 
device  under  evaluation.  It  is  estimated 
that,  given  the  expected  type  of  issues 
that  will  be  addressed  by  the  surveys,  it 
will  take  0.5  hours  (30  minutes)  for  a 
respondent  to  gather  the  requested 
information  and  fill  in  the  answers. 

Dated:  October  9.  2002. 
Margaret  M.  Dotzel, 

Assor/afe  Commissioner  for  Policy. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  m95 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
15. 2002 

ADDRESSES:  Submit  written  comments 
cm  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  New  E.xecutive  Office 
Bldg..  725  17th  St.  N\V  .  rm.  102:}5. 
Washington.  DC  20503.  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson.  Office  of  information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 

compliance  with  44  L'  S C  J507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  ch-arance 

Guidance  for  Industry  on  Formal 
Dispute  Resolution:  Appeals  .-Kbove  the 
Division  Level  (OMB  Control  Number 
0910-0430) — Extension 

This  information  collection  approval 
request  is  for  an  FD.-\  guidance  on  the 
process  for  formally  resolving  scientifii: 
and  procedural  disputes  in  the  Center 
for  Drug  Evaluation  and  Research 
(C^DER)  and  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  that 
cannot  be  resolved  at  the  division  level 
The  guidance  describes  procedures  for 
formally  appealing  such  disputes  fn  the 
office  or  center  level  and  for  submitting 
information  to  assist  center  officials  in 
resolving  the  issue(s)  presented.  The 
guidance  provides  information  on  how 
the  agency  will  interpret  and  apply 
provisions  of  the  existing  regulations 
regarding  internal  agencv  review  of 
decisions  §  10  75  (21  CFR  1(175)  and 
dispute  resolution  during  the 
investigational  new  drug  application 
(IND)  process  (21  CFR  .112  48)  and  the 
new  drug  application/abbreviated  new- 
drug  application  (N'D.\/,\\D.\)  process 
(21  CFR  314.103).  In  addition,  the 
guidance  provides  information  on  how 
the  agency  will  inferprt-t  and  apply  the 
specific  Prescription  Drug  Iser  Fee  Act 
(PDl'F.-\)  goals  for  major  dispute 
resolution  associated  with  the 
development  and  review  of  PDUFA 
products. 


Existing  regulations,  which  appear 
primarilv  in  parts  10,  312.  and  314  (21 
CFR  parts  10.  312.  and  314).  establish 
pr(x:edures  for  the  resolution  of 
scientific  and  procedural  disputes 
between  interested  persons  and  the 
agencv.  CDER.  and  CBER.  All  agency 
decisions  on  such  matters  are  based  on 
information  in  the  administrative  file 
(«}  10.75(d)).  In  general,  the  information 
in  an  administrative  file  is  collected 
under  existing  regulations  in  parts  312 
(OMB  control  number  0910-0014),  314 
(OMB  control  number  0910-0001),  and 
part  601  (21  CFR  part  601)  (OMB  control 
number  0910-0315),  which  specif\-  the 
information  that  manufacturers  must 
submit  so  that  FDA  may  properly 
evaluate  the  safetv  and  effectiveness  of 
drugs  and  biological  products.  This 
information  is  usually  submitted  as  part 
of  .111  IND.  NDA.  or  biologies  license 
application  (BLA).  or  as  a  supplement  to 
an  approved  application.  While  FDA 
already  possesses  in  the  administrative 
file  the  information  that  would  form  the 
basis  of  a  decision  on  a  matter  in 
dispute  resolution,  the  submission  of 
particular  information  regarding  the 
request  itself  and  the  data  and 
information  relitul  on  by  the  requestor 
in  the  appeal  would  facilitate  timely 
resolution  of  the  dispute.  The  guidance 
describes  the  following  collection  of 
information  not  expressly  specified 
under  existing  regulations:  The 
submission  of  the  request  for  dispute 
resolution  as  an  amendment  to  the 
application  for  the  underlying  product. 
ini:luding  the  submission  of  supporting 
information  with  the  request  for  dispute 
resolution. 

FDA's  regulations  (§§  312.23(d). 
314  50.  314.94.  and  601.2)  state  that 
inf(jrmation  provided  to  the  agencv  as 
part  of  an  IND,  NDA,  ANDA,  or  bL\  is 
to  be  submitted  in  triplicate  and  with  an 
appropriate  cover  form.  Form  FDA  1571 
must  accompany  submissions  under 
INDs  and  Form  FDA  356h  mu.st 
accompanv  submissions  under  NDAs. 
ANDAs.  and  BLAs.  Both  forms  have 
valid  OMB  control  numbers  as  follows: 
FDA  Form  1571,  OMB  control  number 
0910-0014.  expires  November  30.  2002: 
anil  FD,\  Form  356h,  OMB  control 
number  0910-0001.  expires  March  31, 
2005   In  the  guidance  document.  (]DER 
and  CBER  ask  that  a  request  for  formal 
dispute  resoluti(m  be  submitted  as  an 
amendment  to  the  application  for  the 
underlying  product  and  that  it  be 
submitted  to  the  agency  in  triplicate 
with  the  appropriate  form  attached, 
either  Form  FDA  1571  or  Form  FDA 
356h.  The  agency  recommends  that  a 
request  be  submitted  as  an  amendment 
in  this  manner  for  the  following  two 


reasons:  (1)  To  ensure  that  each  request 
is  kept  in  the  administrative  file  with 
the  entire  underlying  application,  and 
(2)  to  ensure  that  pertinent  information 
about  the  request  is  entered  into  the 
appropriate  tracking  databases.  Use  of 
the  information  in  the  agency's  tracking 
databases  enables  the  appropriate 
agency  official  to  monitor  progress  on 
the  resolution  of  the  dispute  and  to 
ensure  that  appropriate  steps  will  be 
taken  in  a  timely  manner. 

CDER  and  CBER  have  determined  and 
the  guidance  recommends  that  the 
following  information  should  be 
submitted  to  the  appropriate  center  with 
each  request  for  dispute  resolution  so 
that  the  center  may  quickly  and 
efficiently  respond  to  the  request:  (1)  A 
brief  but  comprehensive  statement  of 
each  issue  to  be  resolved,  including  a 
description  of  the  issue,  the  nature  of 
the  issue  (i.e.,  scientific,  procedural,  or 
both),  possible  solutions  based  on 
information  in  the  administrative  file, 
whether  informal  dispute  resolution 
was  sought  prior  to  the  formal  appeal, 
whether  advisory  committee  review  is 
sought,  and  the  expected  outcome;  (2)  a 
statement  identifying  the  review 
division/office  that  issued  the  original 
decision  on  the  matter  and,  if 
applicable,  the  last  agency  official  that 
attempted  to  formally  resolve  the 
matter;  (3)  a  list  of  documents  in  the 
administrative  file,  or  additional  copies 
of  such  documents,  that  are  deemed 
necessarv  for  resolution  of  the  issue(s): 
and  (4)  a  statement  that  the  previous 
supervisory  level  has  already  had  the 
opportunity  to  review  all  of  the  material 
relied  on  for  dispute  resolution.  The 
information  that  the  agency  suggests 
submitting  with  a  formal  request  for 
dispute  resolution  consists  of:  (1) 
Statements  describing  the  issue  from  the 
perspective  of  the  person  with  a 
dispute,  (2)  brief  statements  describing 
the  history  of  the  matter,  and  (3)  the 
documents  previously  submitted  to  FDA 
under  an  OMB  approved  collection  of 
information. 

Based  on  FDA's  experience  with 
dispute  resolution,  the  agency  expects 
that  most  persons  seeking  formal 
dispute  resolution  will  have  gathered 
the  materials  listed  previously  when 
identifying  the  existence  of  a  dispute 
with  the  agency.  Con.sequently.  FDA 
anticipates  that  the  collection  of 
information  attributed  solely  to  the 
guidance  will  be  minimal. 

Description  of  Respondents:  A 
sponsor,  applicant,  or  manufacturer  of  a 
drug  or  biological  product  regulated  by 
the  agency  under  the  act  or  section  351 
of  the  Public  Health  Service  Act  who 
requests  formal  resolution  of  a  scientific 
or  procedural  dispute. 
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Burden  Estimate:  Provided  below  is 
an  estimate  of  the  annual  reporting 
burden  for  requests  for  dispute 
resolution.  Based  on  data  collected  from 
review  divisions  and  offices  within 
CDER  and  CBER,  FDA  estimates  that 
approximately  seven  sponsors  and 
applicants  (respondents)  submit 
requests  for  formal  dispute  resolution  to 
CDER  annually  and  approximately  one 
respondent  submits  requests  for  formal 
dispute  resolution  to  CBER  annually. 
The  total  annual  responses  are  the  total 
number  of  requests  submitted  to  CDER 
and  CBER  in  1  year,  including  requests 


for  dispute  resolution  that  a  single 
respondent  submits  more  than  one  time. 
FDA  estimates  that  CDER  receives 
approximately  10  requests  aimually  and 
CBER  receives  approximately  1  request 
annually.  The  hours  per  response  is  the 
estimated  number  of  hours  that  a 
respondent  would  spend  preparing  the 
information  to  be  submitted  with  a 
request  for  formal  dispute  resolution  in 
accordance  with  this  guidance, 
including  the  time  it  takes  to  gather  and 
copy  brief  statements  describing  the 
issue  from  the  perspective  of  the  person 
with  the  dispute,  brief  statements 


describing  the  histor\'  of  the  matter,  and 
supporting  information  that  has  already 
been  submitted  to  the  agency.  Based  on 
experience.  FDA  estimates  that 
approximately  8  hours  on  average 
would  be  needed  per  response. 
Therefore.  FDA  estimates  that  96  hours 
will  be  spent  per  year  by  respondents 
requesting  formal  dispute  resolution 
under  the  guidance. 

In  the  Federal  Register  of  lulv  18. 
2002  (67  FR  47385),  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  No 
comments  were  received. 


Table  1.— Estimated  Annual  Reporting  Burden^ 


Request  for  Formal  Dispute 
Resolution 


CDER 


CBER 


No.  of  Respondents 


No.  of  Respondents 
per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


1.4 


10 


80 


Total 


16 


96 


I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Dated:  October  9,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

|FR  Doc.  02-26326  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0284] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Food 
Labeling:  Health  Claims;  Record 
Retention  Requirements  for  the  Soy 
Protein  and  Risk  of  Coronary  Heart 
Disease  Health  Claim 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  wrritten  comments  on  the 
collection  of  information  by  November 
15,  2002. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington.  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compUance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Food  Labeling:  Health  Claims;  Record 
Retention  Requirements  for  the  Soy 
Protein  and  Risk  of  Coronary  Heart 
Disease  Health  Claim— 21  CFR 
101.82(c)(2)(ii)(B)  (OMB  Control 
Numlier  0910-0428)— Extension 

This  regulation  authorizes  a  health 
claim  for  food  labels  about  soy  protein 
and  coronary  heart  disease  (CHD). 
Section  403('r)(3)(A)(i)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
343(r)(3)(A)(i))  provides  for  the  use  of 
food  label  statements  characterizing  a 
relationship  of  any  nutrient  of  the  type 
required  to  be  in  the  label  or  labeling  of 
the  food  to  a  disease  or  a  health  related 
condition  only  where  that  statement 


meets  the  requirements  of  the 
regulations  issued  by  the  Secretary  of 
Health  and  Human  Services  to  authorize 
the  use  of  such  a  health  claim.  To  bear 
the  soy  protein  and  CHD  health  claim, 
foods  must  contain  at  least  6.25-gram 
soy  protein  per  reference  amount 
customarily  consumed.  Anah'tical 
methods  for  measuring  total  protein  can 
be  used  to  quantify'  the  amount  of  soy 
protein  in  foods  that  contain  soy  as  the 
sole  source  of  protein.  At  the  present 
time,  there  is  no  validated  analytical 
methodology  available  to  quantif\-  the 
amount  of  soy  protein  in  foods  that 
contain  other  sources  of  protein.  For 
these  latter  foods.  FDA  must  rely  on 
information  known  only  to  the 
manufacturer  to  assess  compliance  with 
the  qualif\'ing  amount  of  soy  protein. 
Thus.  FDA  requires  manufacturers  to 
have  and  keep  records  to  substantiate 
the  amount  of  soy  protein  in  a  food  that 
bears  the  health  claim  and  contains 
sources  of  protein  other  than  soy.  and  to 
make  such  records  available  to 
appropriate  regulatory  officials  upon 
written  request.  The  information 
collected  includes  nutrient  databases  or 
analyses,  recipes  or  formulations, 
purchase  orders  for  ingredients,  or  any 
other  information  that  reasonably 
substantiates  the  ratio  of  soy  protein  to 
total  protein. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Federal  Register /Vol  67,  No.  200  /  Wednesday,  October  16,  2002 /Notices 


63933 


63932 


Federal  Register  /  Vol.  67.  No.  200 /  Wednesday.  October  16,  2002 /Notices 


Table  1  —Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


101  82(c)(2)(ii)(B) 


No  o(  Recordkeepers 


Annual  Frequency  ol        Total  Annual 


Recordkeepers 


25 


Records 


Hours  per 
Record- 
keeper 


Total  Hours 


25 


1 


25 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


Based  upon  its  experience  with  the 
use  of  health  claims,  FDA  estimates  that 
onlv  ahout  25  firms  would  be  likely  to 
market  products  bearing  a  soy  protein/ 
CHD  health  claim  and  that  only, 
perhaps,  one  of  each  firm's  products 
might  contain  nonsoy  sources  of  protein 
along  with  sov  protein.  The  records 
required  to  be  retained  by  21  CFR 
101.82(c)(2)(ii)(B)  are  the  records,  e.g.. 
the  formulation  or  recipe,  that  a 
manufacturer  has  and  maintains  as  a 
normal  course  of  its  doing  business. 
Thus,  the  burden  to  the  food 
manufacturer  is  that  involved  in 
assembling  and  providing  the  records  to 
appropriate  regulatory  officials  for 
review  or  copying. 

Dated;  October  9,  2002. 
Margaret  M.  Dotzel. 

Assuciatf  Commissioner  for  Pnlicv 

[FR  Doc    02-26327  Filed  10-15-02;  8;45  ami 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0309] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 
Reclassification  Petitions  for  Medical 
Devices 

agency:  Fond  and  Dnig  Administration. 
HHS. 


action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  ((JMB)  for  review^  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
15.  2002. 

ADDRESSES:  .Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
,\ffairs,  OMB.  New  Executive  Office 
Bldg..  725  17th  St.  NVV..  rm.  10235. 
Washington.  DC  20503.  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggv  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
.{01-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
( ompliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Reclassification  Petitions  for  Medical 
Devices— 21  CFR  860.123  (OMB  Control 
Number  0910-0138) — Extension 

FDA  has  the  responsibility  under 
sections  513(e)  and  (f).  514(b).  515(b). 
and  520(1)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 


360c(e)  and  (f),  360d(b).  360e(b).  and 
360j(l))  and  part  860  (21  CFR  part  860). 
subpart  C,  to  collect  data  and 
information  contained  in 
reclassification  petitions.  The 
reclassification  provisions  of  the  act 
allow  any  person  to  petition  for 
reclassification  of  a  device  from  any  one 
of  the  three  classes  (I,  II,  and  III)  to 
another  class.  The  reclassification 
content  regulation  (§860.123)  requires 
the  submission  of  sufficient,  valid 
scientific  evidence  demonstrating  that 
the  proposed  classification  will  provide 
a  reasonable  assurance  of  safety  and 
effectiveness  of  the  device  for  its 
intended  use.  The  reclassification 
provisions  of  the  act  serve  primarily  as 
a  vehicle  for  manufacturers  to  seek 
reclassification  from  a  higher  to  a  lower 
class,  thereby  reducing  the  regulatory 
requirements  applicable  to  a  particular 
device.  The  reclassification  petitions 
requesting  classification  from  class  III  to 
class  II  or  class  I.  if  approved,  provide 
an  alternative  route  to  the  market  in  lieu 
of  premarket  approval  for  class  III 
devices. 

Description  of  respondents:  Device 
manufacturers. 

FDA  estimates  the  burden  of  this 
collection  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per 
response 


Total  Hours 


860  123 


500 


3.000 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Based  on  current  trends  and  actual 
reclassification  petitions  received.  FDA 
anticipates  that  six  petitions  will  be 
submitted  each  year.  The  time  required 
to  prepare  and  submit  a  reclassificidtion 
petition,  including  the  time  needed  to 
assemble  supporting  data,  averages  500 
hours  per  petition.  This  average  is  based 
upon  estimates  by  FDA  administrative 
and  technical  staff  who  are  familiar  with 


the  requirements  for  submission  of  a 
reclassification  petition,  have  consulted 
and  advised  manufacturers  on  these 
requirements,  and  have  reviewed  the 
documentation  submitted. 


Dated:  October  9.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policv. 

IFR  Doc.  02-26:i29  Filed  10-1,5-02;  8;4.t  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Dermatologic  and  OpMhaimic  Drugs 
Advisory  Commitiae;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA'S  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  4,  2002,  from  8:30 
a.m.  to  5:30  p.m.  and  November  5.  2002, 
from  8  a.m.  to  1  p.m. 

Location:  Holiday  Inn,  Versailles 
Balfroom,  8120  Wisconsin  Ave., 
Bethesda.  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Adminisfration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-7001,  e- 
mail:  SomersK@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301^43-0572  in  the 
Washington,  DC  area),  code  12534. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  Chi  both  the  days,  committee 
will  make  recommendations  for  the 
development  of  a  proposed  draft 
guidance  concerning  the  development 
of  products  for  mild  to  moderate  acne 
vulgaris.  Issues  to  be  considered 
include:  (1)  The  evidence  for 
effectiveness;  (2)  appropriate  outcome 
measures  and  their  analyses;  (3) 
possible  acceptable  indications  such  as 
inflammatory,  noninflammatory  or  just 
mild  to  moderate  acne  vulgaris:  and  (4) 
means  for  conveying  evidence  for 
effectiveness  in  the  label  to  enhance  its 
usefulness  for  clinicians  and  patients. 
Time  will  be  included  in  the  agenda  for 
the  pharmaceutical  industry  to  present 
their  views  on  the  development  of  the 
draft  guidance.  Please  register  to  present 
(see  Contact  Person]  by  October  18, 
2002. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  conmiittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  18,  2002.  Oral 


presentations  from  the  public  will  be 
scheduled  between  approximately  8:45 
a.m.  and  9:15  a.m.  on  November  4, 
2002,  and  between  approximately  8:15 
a.m.  and  8:45  a.m.  on  November  5, 
2002.  Time  allotted  for  each 
presentation  may  be  limited.  If  you  wish 
to  make  a  brief  statement  during  the 
open  public  hearing,  please  contact  the 
Executive  Secretary  (see  Contact 
Person),  by  October  18,  2002. 

You  will  be  asked  to  submit  a  brief 
svunmary  of  yoiu-  planned  statement  and 
provide  information  on  how  we  may 
contact  you  before  the  meeting. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
acconunodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Karen 
Templeton-Somers  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Coirunittee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  9.  2002. 
Linda  Arey  Skladany. 

Senior  Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  02-26330  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Infant  Formula  Subcommittee  of  the 
Food  Advisory  Committee;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Infant  Formula 
Subcommittee  of  the  Food  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
scientific  issues  and  principals  related 
to  FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  18.  2002.  from  8  a.m. 
to  6  p.m.  and  November  19.  2002,  from 
8  a.m.  to  5  p.m. 


Location:  U.S.  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  Conference  Center. 
4700  River  Rd.,  Riverdale,  MD.  301- 
734-8010. 

Contact  Person:  Jeanne  E.  Latham, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-800).'Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwry.,  College  Park,  MD  20740.  301- 
436-1756,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  code  10564.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  The  meeting's  purpose  is  to 
discuss  the  scientific  issues  and 
principles  involved  in  assessing  and 
evaluating  whether  a  "new"  infant 
formula  supports  normal  physical 
growth  in  infants  when  consumed  as  a 
sole  source  of  nutrition.  This  is  the 
second  meeting  of  a  series  of  advisory 
committee  meetings  to  discuss  the 
scientific  issues  involved  in  evaluating 
whether  a  new  infant  formula  supports 
normal  physical  growth. 

FDA  will  post  information  relating  to 
this  meeting  on  the  Internet  at  http:// 
www.cfsan.fda.gov/~lrd/vidtel.html. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  1,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9:30  a.m.  on  November  19, 
2002.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  13.  2002.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Jeanne  E. 
Latham  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 
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Dated:  October  9,  2002 
Linda  Arey  Skladany. 

Senior  Assuciatf  Commissioner  for  External 

Felations 

IFR  UcM    02-2fi:^2T  Filed  10-15-02;  845  am] 

BILLING  COOe  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Electroencephalogram  and 
Event-Related  Potential  Intermediate 
Phenotypes  for  Alcoholism  in  a  Low 
Prevalence  American  Indian  Tribe 

summary:  In  compliance  with  the 
requirement  of  Section  3506(r)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
regarding  the  opportunity  for  public 
comment  on  proposed  data  collection 
projects,  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism 
(NL\.\A).  the  National  Institutes  of 
Health  (NIH)  will  publish  periodic 
summaries  of  proposed  projects 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval. 

Proposed  Colhction  Title: 
Electroencephalogram  (EEG)  and  Event- 
Related  Potential  (ERP)  intermediate 
phenotvpes  for  alcoholism  in  a  low- 
prevalence  American  Indian  tribe.  Type 
of  Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
An  extensive  data  set  has  already  been 
collected  by  the  Laboratory  of 
Neurogenetics.  .NIAAA,  on  294  members 
of  a  Southeastern  American  Indian  tribe. 
We  propose  to  re-contact  these 
individuals  to  collect  additional 
information.  Approximatelv  100  of  the 
original  participants  were  originallv 
selected  as  a  representative  sample  of 
the  population  The  remaining  194 
individuals  are  family  members  of 
alcoholic  probands  from  the  population 
sample.  We  propose  to  expand  the  study 
to  collect  (a)  measures  of  intermediate 
phenotypes  for  alcoholism  and  (h) 
survey-based  selected  personality 
characteristics  from  the  same  tribal 
members.  Intermediate  phenotvpes  are 
biological  traits  that  may  be  influenced 
bv  variation  at  fewer  genes  and  may 
mediate  different  aspects  of  the  disease. 
The  intermediate  phenotype 
measurements  that  we  will  collect 
include  resting  EEG  phenotypes  (low 
voltage  alpha  (LV'A)  and  beta  spectral 
power).  ERPs  and  heart  rate  variability 
(HRV).  LV'A  has  been  found  to  be  more 
abundant  in  alcoholics  with  co-morbid 
anxietv  disorders.  Increased  beta  power 
has  been  associated  with  increased  risk 


of  relapse.  P300  ERP  amplitude  is 
reduced  in  alcoholics  and  their  alcohol- 
naive  children.  HRV  is  a  potential 
intermediate  phenotype  for  alcoholism 
and  major  depression.  We  also  propose 
to  administer  the  Temperament  and 
Character  Inventory,  a  standard,  survey- 
based  measure  of  harm  avoidance, 
noveltv  seeking,  reward  dependence, 
and  persistence.  The  use  of  such 
intermediate  phenotypes  and 
personality  measures  is  likely  to 
increase  our  ability  to  find  vulnerability 
genes  for  alcoholism.  We  will  use  these 
EEC  and  EKC  intermediate  phenotypes 
and  personality  dimensions  in  (1) 
candidate  gene  analyses  and  (2)  linkage 
analyses,  utilizing  the  existing  DNA.  in 
order  to  determine  the  genes  that 
increase  an  individual's  risk  for 
alcoholism  and  anxiety  disorders. 

The  re-recruitment  of  the  original 
study  participants  will  start  in  spring 
200.'i.  The  study  is  expected  to  run  for 
6  months.  Frequency  of  response:  Once 
per  respondent.  Affected  Public: 
Individuals.  Type  of  Respondents: 
Adult  members  of  the  Southeastern 
American  Indian  tribe  who  were 
participants  in  the  original  study. 

The  reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents:  It  is 
estimated,  after  a  survey  by  tribal 
members,  that  we  will  be  able  to  re- 
recruit  approximately  280  of  the  294 
original  participants.  Estimated  Number 
of  Responses  per  Respondent"  One 
response  per  respondent.  Average 
Burden  Hours  per  Response:  Three 
hours  per  individual,  for  a  total 
respondent  burden  of  840  hours. 
Estimated  Total  Annual  Burden  Hours 
Requested:  840  hours  There  are  no 
Costs  to  Respondents  to  report.  There 
are  no  Capital  Costs  to  report.  There  are 
no  Operating  or  Maintenance  costs  to 
report 

Request  for  (lomments:  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  the  following  points:  (1)  Whether  the 
data  collection  is  necessary  for  the 
proper  performance  of  the  function  of 
the  agencv.  including  whether  the 
inforiiLition  will  have  practical  utility: 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  fh(;  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions:  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Mary-Aime  Enoch 
M.D.,  NIH/NIAAA/DICBRyLNG.  12420 
Parklawn  Drive,  Park  5  Building,  Room 
451,  MSC  8110,  Bethesda.  MD  20892- 
8110,  or  e-mail  your  request  to: 
maenoch@niaaa.nih.gov.  Dr.  Enoch  can 
be  contacted  by  telephone  at  301—496- 
2727. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 

Dated:  October  7.  2002. 
Stephen  Long, 
Executive  Officer.  NIAAA. 
IFR  Doc.  02-26212  Filed  10-15-02;  8:45  am| 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 
Comment  Request;  Extended  Lung 
Cancer  Incidence  Follow-Up  for  the 
Mayo  Lung  Project  Participants 

summary:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  and 
approval  of  the  information  collection 
listed  below.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  5,  2002, 
page  50679-50680  and  allowed  60  days 
for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to.  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1,  1995.  unless  it  displays 
a  currently  valid  OMB  control  number. 

Proposed  Collection 

Title:  Extended  Lung  Cancer 
Incidence  Follow-Up  for  the  Mayo  Lung 
Project  Participants.  Type  of 
Information  Collection  Request: 
EXTENSION.  OMB  No.  0925-0496, 
expiration  date  10-31-2002.  Need  and 
Use  of  information  Collection:  The 
Mayo  Lung  Project  (MLP)  was  an  NCI- 
funded  randomized  controlled  trial 
(RCT)  of  lung  cancer  screening 
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conducted  among  9.211  male  smokers 
from  1971  to  1983.  No  reduction  in  lung 
cancer  mortality  was  observed  in  the 
MLP  with  an  intense  regimen  of  x-ray 
and  sputum  cyotology  screening.  Recent 
analysis  of  updated  mortality  and  case 
survival  data  (through  1996)  suggests 
that  lesions  with  little-to-no  clinical 
relevance  (over-diagnosis)  may  have 
been  detected  through  screening  in  the 
MLP  intervention  arm.  Over-diagnosis 
leads  to  unnecessary  medical 
interventions,  including  diagnostic  and 
treatment  procedures  that  carry  with 
them  varying  degrees  of  risk. 
Consequently,  over-diagnosis  can  result 
in  considerable  harm,  including 
premature  death,  that  would  not  have 
occurred  in  the  absence  of  screening. 
The  persistence,  after  screening  ends,  of 
an  excess  of  lung  cancer  cases  in  the 
intervention  arm  is  the  strongest 
evidence  in  support  of  over-diagnosis, 
but  this  information  cannot  be 
adequately  obtained  with  available  MLP 
data.  Therefore,  we  propose  to  re- 
contact  the  MLP  participants  and/or 
their  next-of-kin  to  determine  the 
participants  who  were  diagnosed  with 
lung  cancer  after  the  formal  end  of  the 
Project,  These  data  will  allow  the  NCI 
to  either  more-convincingly  state  or 
perhaps  refute  the  possibility  of  over- 
diagnosis in  lung  cancer  screening,  and 
may  be  used  to  guide  future  research 
agendas  and  lung  cancer  screening 
policies.  Frequency  of  response:  Once. 
Affected  public:  Individuals.  Type  of 
respondents:  MLP  participants  or  their 
next-of-kin.  The  annual  reporting 
burden  is  as  follows:  Maximum  number 
of  respondents:  6.223;  Estimated 
number  of  Responses  per  Respondent:  1. 
Average  Burden  Hours  Per  Response: 
0.25;  Estimated  Maximum  Total  Annual 
Burden  Hours  Requested:  1,556.  The 
annualized  cost  to  respondents  is 
estimated  at  zero.  There  are  no  Capital 
Costs  to  report.  There  are  no  Operating 
or  Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Minimize  the  burden 
of  the  colletion  of  information  on  those 


who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20530,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Dr. 
Pamela  Marcus,  Epidemiologist, 
Biometry.  Research  Group,  Division  of 
Cancer  Prevention,  National  Cancer 
Institute,  Suite  3131  EPN,  6130 
Executive  Blvd,  Bethesda,  MD  20892- 
7354;  or  call  non-toll  free  301-496- 
7468;  or  e-mail  pml45q@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  October  7.  2002. 
Reesa  L.  Nichols, 

NCI  Project  Clearance  Liaison. 

[FR  Doc.  02-26213  Filed  10-15-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
and  issued  patents  listed  below  may  be 
obtained  by  contacting  Peter  A.  Soukas, 
J.D.,  at  the  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 


6011  Executive  Boulevard,  Suite  325. 
Rockville.  Maryland  20852-3804; 
telephone:  301/496-7056  ext.  268;  fax: 
301/402-0220;  e-mail; 
soukasp@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Novel  Spore  Wall  Proteins  and  Genes 
From  Microsporidia 

j.  Russell  Hayman.  John  T.  Conrad. 

Theodore  Nash  (NIAID) 
DHHS  Reference  No.  E-1 25-01/0 
Filed  04  Dec  2001 

Microsporidia  are  obligate 
intracellular  organisms  that  infect  a 
wide  variety  of  animals  ranging  from 
insects  and  fish  to  mammals,  including 
humans.  Of  over  1,000  microsporidial 
species  identified,  at  least  13  are  known 
to  infect  humans.  The  species  most 
commonly  identified  in  humans  are 
members  of  the  families 
Encephalitozoonidae  and 
Enterocytozoonidae.  In  humans, 
microsporidiosis  is  most  often  found  in 
HIV/ AIDS  patients  and  commonly 
results  in  severe  diarrhea  and  wasting. 
However,  microsporidiosis  also  occurs 
in  immunocompetent  individuals  and 
common  farm  animals.  The  disease  is 
transmitted  via  environmentally 
resistant  spores. 

This  invention  claims  two  spore  wall 
constituents  (SWPl  and  SWP2)  from  the 
microsporidian  Encephalitozoon 
intestinalis  and  the  genes  from  which 
these  two  proteins  are  derived.  Further 
claimed  are  methods  of  diagnosing  and 
treating  microsporidiosis  in  a  subject. 
Also  claimed  are  methods  for  producing 
an  immunoprotective  response  in  a 
subject.  SWPl  is  expressed  on  the 
surfaces  of  developing  sporonts  and 
SWrP2  is  expressed  on  the  surfaces  of 
fully  formed  sporonts.  Therefore,  they 
should  be  exposed  to  the  host  cell 
environment.  Based  on  this  theory, 
antibody  responses  to  SWPl  and  SWP2 
were  addressed  in  an  in  vivo  mouse 
model.  Immunoprecipitation  and 
Western  blot  analyses  indicated  that 
SWPl  and  SWP2  are  immunogenic  in 
mouse  infections. 

This  invention  is  further  described  in 
Hayman  et  al..  "Developmental 
expression  of  two  spore  wall  proteins 
during  maturation  of  the  microsporidian 
Encephalitozoon  intestinalis."  Infect. 
Immun.  2001  Nov;69(ll):7057-66. 

Method  for  Determining  Sensitivity  to  a 
Bacteriophage 

Carl  R.  Merril  (NIMH),  Sankar  Adhva 

(NCI),  Dean  M.  Scholl  (NIMH) 
DHHS  Reference  No.  E-3 18-00/0 
Filed  23  Jan  2002 
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Traditionally,  chemical  antibiotics 
have  been  used  to  treat  a  variety  of 
bacterial  infections  However,  bacterial 
resistance  to  current  antibiotics  is  an 
increasingly  serious  problem  in  human 
and  veterinary  health  as  well  as 
agriculture.  Many  experts  believe  that 
strains  of  disease-causing  bacteria 
resistant  to  all  common  antibiotics  will 
arise  in  the  next  ten  to  twenty  years 
Bacteriophages  offer  a  promising 
therapeutic  alternative  to  antibiotics  for 
these  antibiotic  resistant  bacteria.  There 
are  also  situations  in  which 
bacteriophage  may  be  more  suitable 
than  antibiotics  to  treat  infections 
caused  by  against  antibiotic-sensitive 
bacteria.  Bacteriophages  are  highly  host- 
specific,  thus  determining  whether  a 
phage  would  be  therapeutically  useful 
against  a  particular  bacterium  or  strain 
of  bacteria  is  very  important  but  can  be 
a  time-consuming  and  labor-intensive 
process. 

The  current  invention  claims  a 
method  for  selecting  a  therapeutic 
bacteriophage  that  would  be  effective 
against  a  particular  disease-causing 
bacteria,  comprising  a  number  of 
bacteriophages  containing  reporter 
nucleic  acids  capable  of  being  expressed 
when  the  bacteriophage  infects  a 
bacterial  cell.  These  bacteriophages  are 
separately  contacted  with  a  sample 
contaminated  by  a  bacterium. 
Expression  of  the  reporter  is  then 
detected,  indicating  which 
bacteriophage  has  infected  a  bacterial 
cell  and  is  thus  a  potential  therapeutic 
phage  against  the  particular  bacteria 
Also  claimed  in  the  application  are  kits 
allowing  for  the  rapid  identification  of 
potentially  therapeutic  bacteriophages 

Four  Chimpanzee  Monoclonal 
Antibodies  That  Neutralize  Hepatitis  A 
Virus 

Darren  Schofield,  Suzanne  Emerson. 

Robert  Purcell  (NIAID) 
DHHS  Reference  No  E-356-01/0 
Filed  07  Nov  2001 

This  invention  claims  antibodies  and/ 
or  fragments  thereof  specific  for 
hepatitis  A  virus  (HAV)  and  the  use  of 
the  antibodies  in  the  diagnosis, 
prevention,  and  treatment  of  hepatitis 
A.  Hepatitis  A  is  the  most  common  type 
of  hepatitis  reported  in  the  United 
States,  which  reports  an  estimated 
134.000  cases  annually,  and  infects  at 
least  1 .4  million  people  worldwide  each 
year  HAV  is  a  positive  sense  RNA  virus 
that  is  transmitted  via  the  fecal-oral 
route,  mainly  through  contaminated 
water  supplies  and  food  sources  HAV 
is  thought  to  replicate  in  the  oropharynx 
and  epithelial  lining  of  the  intestines, 
where  it  initiates  a  transient  viremia  and 
subsequently  infects  the  liver  Humoral 


immunity  has  been  shown  to  provide  an 
effective  defense  against  Hepatitis  A. 
Prior  to  the  availability  of  the  current 
inactivated  virus  vaccines,  pooled 
human  immune  globulin  preparations 
were  routinely  used  to  protect 
individuals  traveling  to  areas  of  the 
world  where  HAV  is  endemic. 
Chimpanzees  are  susceptible  to 
infection  with  HAV  and  can  produce 
antibodies  that  neutralize  the  virus. 
Chimpanzee  immunoglobulins  are 
virtually  identical  to  those  of  humans; 
thus,  they  have  the  same  potential  as 
human  antibodies  for  clinical 
applications.  The  inventors  have  shown 
that  the  four  chimpanzee  monoclonal 
antibodies  described  in  the  patent 
application  neutralized  HAV  strains 
HM-175,  AGM-27.  and  the  HM-175 
VP3-070  mutant.  Since  only  a  single 
serotype  of  HAV  has  been  identified, 
these  antibodies  are  predicted  to 
neutralize  most,  if  not  all.  isolates  of 
HAV 

Efficient  Inhibition  of  HIV-1  Viral 
Entry  Through  a  Novel  Fusion  Protein 
Including  CD4 

James  Arthos.  Claudia  Cicala,  Anthony 
Fauci  (NIAID) 

DHHS  Reference  No.  E-337-01/0 
Filed  25  Oct  2001 

This  invention  relates  to  CD4  fusion 
proteins  for  use  in  the  treatment  of  an 
immunodeficiency  virus  infection  such 
as  human  immunodeficiency  virus 
(HFV)  These  polypeptides  have  been 
shown  by  the  inventors  to  inhibit  the 
entry  of  primary  isolates  of  HIV-1  into 
CD4+  T  cells  by  targeting  the  gpl20 
subunit  of  the  HIV-1  envelope.  The 
invention  claims  recombinant 
polypeptides  comprising  a  CD4 
polypeptide  ligated  at  its  C-terminus 
with  a  portion  of  a  human 
immunoglobulin  comprising  a  hinge 
region  and  two  constant  domains  of  an 
immunoglobulin  heavy  chain.  The 
portion  of  the  IgG  is  fused  at  its  C- 
terminus  with  a  polypeptide  comprising 
a  tailpiece  from  the  C  terminus  of  the 
heavy  chain  of  an  IgA  antibody.  This 
protein  is  very  large  (greater  than  800 
kilodaltons),  which  may  contribute  to 
its  ability  to  inhibit  entry  of  primary 
isolates  of  HIV-1  into  T  cells.  It  presents 
twelve  gpl20  binding  domains  (DlD2) 
and  can  bind  at  least  ten  gpl20s 
simultaneously.  The  inventors  have 
shown  that  the  construct  efficiently 
neutralizes  primary  isolates  from 
different  HIV  subgroups.  Also  claimed 
are  use  of  the  construct  as  a  component 
of  a  vaccine  and  as  a  diagnostic. 


Novel  Antimalarial  Compounds, 
Methods  of  Synthesis  Thereof, 
Pharmaceutical  Compositions 
Comprising  Same,  and  Methods  of 
Using  Same  for  Treatment  and 
Prevention  of  Malaria 

Michael  R.  Boyd  (NCI).  Gerhard 

Bringmann  (EM).  Sven  Hannsen  (EM) 

Roland  Gotz  (EM),  T.  Ross  Kelly  (EM). 

Matthias  Wenzel  (EM),  Guido 

Francois  (EM).  J.  D.  Phillipson  (EM). 

Laurent  A.  Assi  (EM),  Christopher 

Schneider  (EM) 
DHHS  Reference  No.  E-090-94/0, 

Issued  as  U.S.  Patent  5,639.761  on  17 

Jun  1997 
DHHS  Reference  No.  E-090-94/1. 
Filed  16  Apr  1997 
DHHS  Reference  No.  E-200-94/0, 

Issued  as  U.S.  Patent  5.552.550  on  03 

Sep  1996 
DHHS  Reference  No.  E-200-94/1. 

Issued  as  U.S.  Patent  5,763,613  on  09 

Jun  1998 
DHHS  Reference  No.  E-200-94/2, 

Issued  as  U.S.  Patent  6,140.339  on  31 

Oct  2000 
DHHS  Reference  No.  E-200-94/4.  Filed 

16  Mar  2000 
DHHS  Reference  No.  E-201-94/0, 

Issued  as  U.S.  Patent  5,571,919  on  05 

Nov  1996 
DHHS  Reference  No.  E-201-94/2. 

Issued  as  U.S.  Patent  5.578.729  on  26 

Nov  1996 
DHHS  Reference  No.  E-201-94/3. 

Issued  as  U.S.  Patent  5.789.594  on  04 

Aug  1998 
DHHS  Reference  No.  E-201-94/4. 

Issued  as  U.S.  Patent  5.786.482  on  28 

Jul  1998 

According  to  data  recently  reported 
by  the  World  Health  Organization 
(WHO),  the  death  rate  from  malaria 
exceeds  one  million  individuals  per 
year.  The  Public  Health  Service  seeks 
exclusive  or  non-exclusive  licensee(s)  to 
develop  and  commercialize  the 
technology  claimed  within  the  portfolio 
of  U.S.  patents  issued  and  pending,  and 
corresponding  international  patents 
issued  and  pending.  These  patents  and 
pending  applications  claim  an 
exceptionally  broad  universe  of  novel 
naphthylisoquinoline  alkaloid 
compounds,  and  methods  of  total 
synthesis  thereof.  Representative 
examples  of  these  compounds  have 
been  shown  to  have  potent  in  vitro 
activity  against  malaria  parasites, 
including  parasites  that  are  highly 
resistant  to  available  antimalarial  drugs. 
Representative  examples  have  also  been 
shown  to  have  potent  in  vivo  activity 
against  malaria  parasites  in  animal 
models.  Pharmaceutical  compositions 
comprising  these  compounds,  as  well  as 
methods  of  using  the  compounds  to 
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treat  or  prevent  a  malarial  infection  of 
a  host,  are  claimed.  The  relative 
structural  simplicity  of  this  class  of 
compounds,  and  the  ready  synthetic 
access  thereto,  provide  unprecedented 
opportunities  for  structure-activity 
relationship  (SAR),  lead-optimization 
and  antimalarial  drug  development.  The 
technology  is  further  described  in  the 
following  publications:  /.  Nat  Prod. 
1997  Jul.;60(7):677-83  and  Bioorg.  Med. 
Chem.  Lett.  1998  Jul.;8(13):  1729-34. 

A  Novel  Chimeric  Protein  for 
Prevention  and  Treatment  of  HIV 
Infection 

Edward  A.  Berger  (NIAID),  Christie  M. 

Del  Castillo 
DHHS  Reference  No.  E-039-99/0  Filed 

16  Mar  1999;  PCT/USOO/06946  Filed 

16  Mar  2000 
DHHS  Reference  No.  E-039-99/2  Filed 

13  Sep  2001 

This  invention  relates  to  bispecific 
fusion  proteins  effective  in  viral 
neutralization.  Specifically,  the 
invention  is  a  genetically  engineered 
chimeric  protein  containing  a  soluble 
extracellular  region  of  human  Cp4 
attached  via  a  flexible  polypeptide 
linker  to  a  single  chain  human 
monoclonal  antibody  directed  against  a 
CD4-induced,  highly  conserved  HIV 
gpl20  determinant  involved  in 
coreceptor  interaction.  Binding  of  the 
sCD4  moiety  to  gpl20  induces  a 
conformational  change  that  enables  the 
antibody  moiety  to  bind,  thereby 
blocking  Env  function  and  virus  entry. 
This  novel  bispecific  protein  displays 
neutralizing  activity  against  genetically 
diverse  primary  HIV-l  isolates,  with 
potency  at  least  10-fold  greater  than  the 
best  described  HIV-1  neutralizing 
monoclonal  antibodies.  The  agent  has 
considerable  potential  for  prevention  of 
HIV-1  infection,  both  as  a  topical 
microbicide  and  as  a  systemic  agent  to 
protect  during  and  after  acute  exposure 
[e.g.  vertical  transmission,  post- 
exposure prophylaxis).  It  also  has 
potential  utility  for  treatment  of  chronic 
infection.  Such  proteins,  nucleic  acid 
molecules  encoding  them,  and  their 
production  and  use  in  preventing  or 
treating  viral  infections  are  claimed. 

Bacteriophage  Having  Multiple  Host 
Range 

Carl  Merril  (NIMH),  Sankar  Adhya 

(NCI).  Dean  Scholl  (NIMH) 
DHHS  Reference  No.  E-257-00/0  Filed 

25  Jul  2000;  PCT/USOl/22390 
Filed  25  Jul  2001 

Recently,  there  has  been  a  renewed 
interest  in  the  use  of  phages  to  treat 
bacterial  infections.  The  inventors  have 
discovered  FKl-5,  a  highly  lytic,  non-    ^ 


lysogenic,  stable  bacteriophage  with  the 
ability  to  kill  bacteria  rapidly,  making  it 
a  good  candidate  for  phage  therapy.  The 
designation  FK1.-5  denotes  the  phage's 
ability  to  infect  E.  coli  strains  that 
contain  the  Kl  polysaccharide  in  their 
outer  capsule  as  well  as  E.  coli  strains 
that  contain  the  K5  polysaccharide  in 
their  outer  capsule.  Sequence  analysis 
of  the  tail  proteins  of  phage  FKl-5  by 
the  inventors  has  shown  that  they  are 
arranged  in  a  cassette  structure, 
suggesting  that  the  host  range  of  phages 
can  be  broadened  to  other  K  antigens, 
and  even  possibly  other  species  of 
bacteria  by  recombinant  techniques. 
FKl-5  has  a  particular  advantage 
because  it  recognizes  and  attaches  to  the 
structures  that  confer  virulence  to 
bacteria.  The  inventors'  demonstration 
that  a  phage  can  contain  multiple  tail 
proteins  that  expand  its  host  range  is 
useful  for  generating  phage  with  broad- 
spectrum  antibacterial  properties  for  the 
treatment  of  infectious  diseases.  The 
inventors  have  completed  in  vitro 
studies  on  this  phage.  Furthermore, 
because  of  the  possibility  of  engineering 
the  expression  of  recombinant  tail 
proteins,  gene  transfer  to  organisms  that 
are  not  normally  infected  by  phages  is 
also  contemplated  by  the  invention. 

Vaccine  for  Protection  Against 
Shigella  sonnet  Disease 

Dennis  J.  Kopecko.  De-Qi  Xu.  John  O. 

Cisar  (FDA) 
DHHS  Reference  No.  E-2 10-01/0 
Filed  16  Jan  2002 

Shigellosis  is  a  global  human  health 
problem.  Transmission  usually  occurs 
by  contaminated  food  and  water  or 
through  person-to-person  contact.  The 
bacterium  is  highly  infectious  by  the 
oral  route,  and  ingestion  of  as  few  as  10 
organisms  can  cause  an  infection  in 
volunteers.  An  estimated  200  million 
people  worldwide  suffer  from 
shigellosis,  with  more  than  650,000 
associated  deaths  annually.  A  recent 
CDC  estimate  indicates  the  occurrence 
of  over  440,000  annual  shigellosis  cases 
in  the  United  States  alone, 
approximately  eighty  percent  (80%)  of 
which  are  caused  by  Shigella  sonnei. 
Shigella  sonnei  is  more  active  in 
developed  countries.  Shigella  infections 
are  typically  treated  with  a  course  of 
antibiotics.  However,  due  to  the 
emergence  of  multidrug  resistant 
Shigella  strains,  a  safe  and  effective 
vaccine  is  highly  desirable.  No  vaccines 
against  Shigella  infection  currently 
exist.  Immunity  to  Shigellae  is  mediated 
largely  by  immune  responses  directed 
against  the  serotype  specific  O- 
polysaccharide.  Claimed  in  the 
invention  are  compositions  and 
methods  for  inducing  an 


immunoprotective  response  against  S. 
sonnei.  Specifically,  an  attenuated 
bacteria  capable  of  expressing  an  S. 
sonnei  antigen  comprised  of  the  S. 
sonnei  form  I  O-polysaccharide 
expressed  from  the  S.  sonnei  rfb/rfc 
gene  cluster  is  claimed.  The  inventors 
have  shown  that  the  claimed  vaccine 
compositions  showed  100  percent 
protection  against  parenteral  challenge 
with  virulent  S.  sonnei  in  mice. 

Vaccine  Against  Eachericha  coli  0157 
Infection,  Composed  of  Detoxified  LPS 
Conjugated  to  Proteins 

Shousun  C.  Szu.  Edward  Konadu.  and 

John  B.  Robbins  (NICHD) 
DHHS  Reference  No.  E-1 58-98/0  Filed 

20  Julv  1998  (PCT/US98/14976) 
DHHS  Reference  No.  E-1 58-98/1 
Filed  22  Jan  2001 

This  invention  is  a  conjugate  vaccine 
to  prevent  infection,  in  particular  in 
young  children  under  5  years  of  age.  by 
E.  coli  0157:H7.  an  emerging  human 
pathogen  which  causes  a  spectrum  of 
illnesses  with  high  morbidity  and 
mortality,  ranging  from  diarrhea  to 
hemorrhagic  colitis  and  hemolytic- 
uremic  syndrome  (HUS).  Infection  is 
due  to  the  consumption  of  water  or  meat 
contaminated  by  feces  from  infected 
animals,  such  as  cattle.  The  conjugate  is 
composed  of  the  O-specific 
polysaccharide  isolated  from  £.  coli 
0157,  or  other  Shiga-toxin  producing 
bacteria,  conjugated  to  carrier  proteins, 
such  as  non-toxic  P.  aeruginosa 
exotoxin  A  or  Shiga  toxin  1.  A  Phase  1 
clinical  trial,  involving  adult  humans, 
showed  the  vaccine  is  safe  and  highly 
immunogenic.  Adults,  after  one 
injection  containing  25  |ig  of  antigen, 
responded  with  high  titers  of 
bactericidal  antibodies.  Thus  the 
conjugates  of  the  invention  are 
promising  vaccines,  especially  for 
children  and  the  elderly,  who  are  most 
likely  to  suffer  serious  consequences 
from  infection.  The  clinical  study  is 
described  in  /.  Infectious  Diseases  177. 
383-387,  1998. 

Murine  Monoclonal  Antibodies 
Effective  To  Treat  Respiratory 
Syncytial  Virus 

Robert  Chanock,  Brian  Murphy.  Judy 
Beeler.  and  Kathleen  van  \V\'ke 
Coelingh  (NIAID) 
DHHS  Reference  No.  B-056-94/1 

Available  for  licensing  through  a 
Biological  Materials  License  Agreement 
are  the  murine  MAbs  described  in 
Beeler.  J. A.  et  al,  "Neutralization 
Epitopes  of  the  F  Glycoprotein  of 
Respiratory  Syncytial  Virus:  Effect  of 
Mutation  Upon  Fusion  Function."  /. 
Vjro7ogy  63:2941-2950  (1989).  The 
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MAbs  that  are  available  for  licensing  are 
the  following:  1129.  1153.  1142.  1200, 
1214.  12.37,  1121,  1112,  1269,  and  1243. 
One  of  these  MAbs.  1 129.  is  the  basis  for 
a  humanized  murine  MAb  (see  I'.S 
Patent  Number  5.824.307  to  humanized 
1129  owned  by  Medlmmune.  Inc  ]. 
recently  approved  for  marketing  in  the 
United  States.  MAbs  in  the  panel 
reported  by  Beeler.  et  al  have  btren 
shown  to  be  effective  therapeutically 
when  administered  into  the  lungs  of 
cotton  rats  by  small-particle  aerosol 
.\mong  these  MAbs  several  exhibited  a 
high  affinity  (approximately  10'    ')  for 
the  RSV  F  glycoprotein  and  are  dirw^ted 
at  epitopes  encompassing  amino  acid 
262.  272.  275.  276  or  389.  These 
epitopes  are  separate,  nonoverlapping 
and  distinct  from  the  epitope  recognized 
by  the  human  Fab  of  U.S  Patent 
5,762.905  owned  by  The  Scripps 
Research  Institute 

Cloned  Genomes  of  Infectious  Hepatitis 
C  Virus  and  Uses  Thereof 

Masayuki  Yanagi.  lens  Bukh.  Suzanne 

U.  Emerson.  Robert  H  Pureell  (NIAID) 
DHHS  Reference  No  E-050-98/0. 
Issued  as  U.S.  Patent  6,153.421  on  28 
Nov  2000 
DHHS  Reference  No  E-050-98/2  Filed 
14  Sep  2000;  Canadian  Application 
2295552;  Australian  Application 
84889/98;  European  Application 
98935702.5 

The  current  invention  provides 
nucleic  acid  sequences  comprising  the 
genomes  of  infectious  hepatitis  C. 
viruses  (HCV)  of  genotype  la  and  lb  It 
covers  the  use  of  these  sequences,  and 
polypeptides  encoded  by  all  or  part  of 
the  sequences,  in  the  development  of 
vaccines  and  diagnostic  assays  for  HCV 
and  the  development  of  screening 
assays  for  the  identification  of  antiviral 
agents  for  HCV  Additional  information 
can  be  found  in  Yanagi  et  al.  (1997) 
Proc.  Natl.  Acad.  Sci  .  USA  94.  8738- 
8743  and  Yanagi  et  al .  (1998)  Virology 
244. 151-172. 

Infectious  cDNA  Clone  of  GB  Virus  B 
and  Uses  Thereof 

Jens  Bukh.  Masayuki  Yanagi.  Robert  H 

Purcell.  Suzanne  U.  Emerson  (NIAID) 
DHHS^ference  No  E-1 73-99/0 
Filed^  lun  1999;  PCT/USOO/ 15293 

Filed  02  fun  2000 
DHHS  Reference  No.  E-173-99/2  Filed 

03  Dec  2001 

The  current  invention  provides 
nucleic  acid  sequences  comprising  the 
genomes  of  infectious  GB  virus  B.  the 
most  closely  related  member  of  the 
Flaviviridae  to  hepatitis  C  virus  (HCV). 
It  also  covers  chimeric  GBVB-HCV 
sequences  emd  polypeptides  for  use  in 


the  development  of  vaccines  and 
diagnostic  assays  for  HCV  and  the 
development  of  screening  assays  for  the 
identification  of  antiviral  agents  for 
HCV  Additional  information  can  be 
found  in  Bukh  et  al  (1999).  Virology 
262. 470-478. 

HCV/BVDV  Chimeric  Genomes  and 
Uses  Thereof 

lae-Hwan  Nam.  Jens  Bukh.  Robert  H. 
Purcell.  Suzanne  U  Emerson  (NIAfD) 

DHHS  Reference  No.  E-102-99/0 
Filed  04  lune  1999 
P(rr/US00/15527  Filed  02  lun  2000 
DHHS  Reference  No.  E-102-99/2 
Filed  04  Dec  2001 

The  current  invention  provides 
nucleic  acid  sequences  comprising 
chimeric  viral  genome  of  hepatitis  C 
Virus  (HCV)  and  bovine  viral  diarrhea 
viruses  (BVT)V).  The  chimeric  viruses 
are  produced  by  replacing  the  structural 
region  or  a  structural  gene  of  an 
infectious  BVDV  clone  with  the 
corresponding  region  or  gene  of  an 
infectious  HCV.  It  covers  the  use  of 
these  sequences  and  polypeptides 
encoded  by  all  or  part  of  the  sequences 
in  the  development  of  vaccines  and 
diagnostic  assays  for  HCV  and  the 
development  of  screening  assays  for  the 
identification  of  antivifal  agents  for 
HCV 

Cloned  Genome  of  Infectious  Hepatitis 
C  Virus  of  Genotype  2a  and  Uses 
Thereof 

Jens  Bukh.  Masayuki  Yanagi.  Robert  H. 
Purcell.  Suzanne  U.  Emerson  (NIAID) 

DHHS  Reference  No.  E-100-99/0  Filed 

04  lun  1999 
PtT/USOO/ 15466 
Filed  02  lun  2000 
DHHS  Reference  No.  E-1 00-99/2 
Filed  03  Dec  2001 

The  current  invention  provides  a 
nucleic  acid  sequence  comprising  the 
genome  of  infectious  hepatitis  C  viruses 
(HCV)  of  genotype  2a.  The  encoded 
polvprotein  differs  from  those  of  the 
infectious  clones  of  genotypes  la  and  lb 
(U.S.  Patent  6,153,421)  by 
approximately  30  percent.  It  covers  the 
use  of  this  sequence  and  polypeptides 
encoded  by  all  or  part  of  the  sequence, 
in  the  development  of  vaccines  and 
diagnostic  assays  for  HCV  and  the 
development  of  screening  assays  for  the 
identification  of  antiviral  agents  for 
HCV.  Additional  information  can  be 
found  in  Yanagi  et  al.  (1999),  Virology 
262, 250-263. 


Dated:  .September  30,  2002. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
\ational  Institutes  of  Health 
[FR  Do(..  02-26211  Filed  10-15-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  RESOURCES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute, 
Subcommittee  1 — Clinical  Sciences  and 
Kpidemiology. 

Date  November  18,  2002. 

Time:  8  a.m.  to  9  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Cancer  Institute,  Building 
31.  C  Wing.  6th  Floor,  Conference  Rooms  6, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Abby  B.  Sandler.  PhD, 
Scientific  Review  Administrator.  Institute 
Review  Office,  Office  of  the  Director, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6116  Executive  Boulevard,  Room 
2114.  Rockville.  MD  20852.  (301)  496-7628. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
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Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  9,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-26297  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  Instttute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Cancer  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosm-e  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Vame  of  Committee:  Board  of  Scientific 
Counselors.  National  Cancer  Institute. 
Subcommittee  2 — Basic  Sciences. 

Date:  November  18-19.  2002. 

Time:  1  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Florence  E.  Farber.  PhD. 
Executive  Secretary,  Institute  Review  Office. 
Office  of  the  Director.  National  Cancer 
Institute.  National  Institutes  of  Health.  6116 
Executive  Boulevard,  Room  2115.  Rockville. 
MD  20852,  (301)  496-7628. 

Any  interested  person  may  file  written 
comments  with  tlie  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 


in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  October  9.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-26298  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  E\e  Institute 
Special  Emphasis  Panel,  NEI  Core  (P30), 
Infrastructure  (R24)  and  Basic  Science  (K08. 
K23)  Award  Applications. 

Date:  November  19,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites.  4300  Militar\  Ruad. 
N\V.,  Chevy  Chase.  MD  20015. 

Contact  Person:  .^nne  E.  Schaffner,  PhD. 
Scientific  Review  .■\dministrator.  Division  ot 
Extramural  Research,  National  Eye  In.stitutc. 
6120  Executive  Blvd.,  Suite  350.  Bethesda. 
MD  20892,  301-451-2020. 

(Catalog  of  Federal  Dome.stit:  .Assistance 
Program  Nos.  93.867.  Vision  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  October  9.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-26296  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel.  Clinical  .AIDS  Trial. 

Date:  November  21.  2002. 

Time:  6  p.m.  to  9  p.m. 

Agenda-  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites.  4300  Military  Road, 
NVV..  Chevy  Chase.  MD  20015 

Contact  Person:  leanette  M.  Hosseini.  PhD, 
Scientific  Review  Administrator.  Division  of 
Extramural  Research.  National  Eye  Institute, 
Bethesda,  MD  20892,  (301)  451-2020 

(Catalogue  of  Federal  Domesti(  .'\ssistance 
Program  Nos.  93.867.  Vision  Research. 
.National  Institutes  of  Health.  HHS) 

Dated:  October  4.  2002. 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  DoL.  02-26:U)0  Fil.ni  10-15-02;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
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and  personal  information  concerning 
individiidls  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  uf  personal  privacy. 

\ame  of  Committee  National  Institute  of 
Chilli  Hndllh  and  HuniHn  IJevelupment  Initial 
KeviL'w  Cifoup.  Pupulalion  Research 
Subcommittee.  Demographic  and  Behavioral 
Sciences  (DBS)  Review  Committee. 

Z)ofe.  October  31-November  1,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center.  Bethesda.  MD  20H14 

Contact  Person.  |on  M  Ranhaml,  PhD  . 
Scientist  Review  .administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  6100 
Executive  Blvd  ,  Rm   5t'01.  MSC  7510. 
Bethesda.  MD  i()H42.  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  October  4.  2002 
LaVerne  Y.  Stringfield. 

Director.  UfUct'  uj  Federal  Advisor}' 
Committee  Policy 

FR  D'H    iP- Jh2t|Q  Filed  10-16-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natural  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

I'ursudiit  In  >ection  !()(d)  of  the 
P't'deral  .advisory  ClommitttH'  .\tt.  as 
anu'nih'd  (5  U.S. CI  AppfrMidix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended  The  grant  applii;ations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commeri:ial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
indn  iduaU  associated  with  thi"  grant 
applications,  the  disclosure  of  whu  h 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy 

Name  of  Committee-  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group. 
Molecular  and  Cellular  Biophysics  Study 
Se<.tion. 

Dafe;  October  17-18.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


P/are  The  Chun  hill  Hotel.  1914 
Connecticut  Avenue  N\V.  Washington.  DC" 
20009 

Contact  Person:  Nancy  Lamontagne.  PhD. 
Scientific  Review  Aiiministrator.  Center  for 
Srientitu   K(;view.  National  Institutes  of 
Health.  6701  Roc  Hedge  Drive.  Room  4170, 
MSC  7806.  Bethesda.  MD  20892.  (301)  435- 
1726.  Iamuntati<i<:isr  nih  guv 

This  iiotic:e  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  tinimg 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Groii[).  Pathologv 
A  Studv  St^ction. 

Dafe:  October  22-23.  2002. 

T/me.  8:30  a.m.  to  3  p  ni 

Agenda:To  review  and  evaluati'  grant 
applications. 

Place:  Holiday  Inn — Chevy  Clhase.  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person  Larrv  Pinkus.  PhD. 
Scienlifii   Review  .administrator.  Center  for 
Scientifii   Ri-view.  National  Institutes  of 
Health   671)1  Roi  kledge  Unv.'.  Room  4132. 
,MSi;  7802,  Bethesda.  MD  20892,  (301)  435- 
1214. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  tlie  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientifii 
Review  Special  Emphasis  Panel,  ZRtil  SSS~ 
C  (03)  BBBP-5  Member  reviews  in  Mental 
Disorders. 

Date:  November  1 .  2002. 

Time-  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Roc  kledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contait  Person:  Marv  Sue  krause.  MED. 
Scientific:  Review  Administrator.  Center  tor 
Sc  iiMitific  Ri?vievv.  National  Institutes  of 
Health.  6701  Rnckledge  Drive.  Room  3182. 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
0902.  kratisfnv'fcsr.nih.i'nv 

Name  ot  Committee:  Center  for  Sc  ientific 
Review  Special  Emphasis  Panel,  ZRGl-SSS- 
X  (40)  Site  Visit  at  Irvine. 

Date:  November  3-5,  2002. 

Time:  7  p.m.  to  4  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Cniwn  Plaza,  17941  Von  Karinan 
Avenue.  Irvine.  CA  92614-6253. 

Contact  Person:  Lee  Rosen.  PhD.  Sc  inititii 
Review  Administrator,  Center  for  Sc  unititu 
Review.  National  Institutes  of  Health.  6701 
Roc  klecfge  Drive.  Room  5116.  MSC  7854. 
Bethesda.  MD  20892.  (301)  435-1171. 

(tiatalogue  of  Federal  Domestic  Assistanc:e 
Program  Nos.  93.306.  Comparative  Medic  ine. 
93  .tlHi:  93.333.  Clinical  Researc  h.  93.333. 
93.337-93.396.  93.837-93.844.  93.846- 
93.878.  93.893.  National  Institutes  of  Heallh. 
HHS) 

Dated-  October  9   2002 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
|FR  Doc.  02-26295  Filed  10-15-02:  8:45  amj 

BILLING  CODE  4140-01   M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Bureau  of  Indian  Affairs 

Office  of  the  Special  Trustee  for 
American  Indians 

Tritial  Consultation  on  Indian  Trust 
Asset  Management 

AGENCY:  Office  of  the  Secretary,  Bureau 
of  Indian  Affairs,  Office  of  the  Special 
Trustee  for  American  Indians,  Interior. 
ACTION:  Notice  of  Tribal  Consultation 
Meeting. 

SUMMARY:  The  Office  of  the  Secretary, 
along  with  the  Bureau  of  Indian  Affairs 
and  the  Office  of  the  Special  Trustee  for 
American  Indians,  will  conduct  a 
meeting  on  Indian  trust  asset 
management.  The  purpose  of  the 
meeting  is  to  discuss  any  proposed 
reorganization  of  the  Department's  trust 
responsibility  functions  to  improve  the 
management  of  Indian  trust  assets.  Any 
tribe,  band,  nation  or  individual  is 
encouraged  to  attend  the  meeting  and  to 
submit  written  comments. 
DATES:  The  meeting  will  be  held  on 
October  23,  2002,  in  Billings,  Montana. 
ADDRESSES:  The  address  for  the 
consultation  meeting,  which  will  begin 
promptly  at  9  a.m.  and  continue  until 
3:30  p.m.,  is  Billings  Hotel  and 
Convention  Center,  1223  MuUowney 
Lane,  Billings,  Montana.  Telephone 
number  is  406/248-7151. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aurene  Martin,  Deputy  Assistant 
Secretarv-Indian  Affairs,  1849  C  Street, 
NW.,  MS  4140  MIB,  Washington,  DC 
20240,  telephone  202/208-7163. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  involve 
affected  and  interested  parties  in  the 
process  of  organizing  the  Department's 
trust  asset  management  responsibility 
funt;tions.  The  Department  has 
determined  that  there  is  a  need  for 
dramatic  change  in  the  management  of 
Indian  trust  assets.  Accordingly,  the 
Department  has  already  held  seven  (7) 
tribal  consultation  meetings  on  this 
matter  across  the  country.  However, 
based  upon  the  comments  received  from 
those  meetings  and  further  inquiries 
from  tribal  entities,  this  additional 
meeting  was  felt  to  be  in  the  best 
interest  of  consultation. 

Written  comments  may  be  submitted 
at  the  Billings,  Montana,  meeting  or  may 
be  mailed  to  the  address  indicated 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  may  examine  written  comments 
during  regular  business  house  (7:45  a.m. 
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to  4:15  p.m.  ET)  in  the  Office  of  the 
Assistant  Secretary — Indian  Affairs. 
Washington.  DC.  Monday  tlirough 
Friday,  except  for  Federal  holidays. 
Commenters  who  wish  to  remain 
anonymous  must  clearly  state  this 
preference  at  the  beginning  of  iheir 
written  comments.  The  Department  will 
honor  requests  for  anonymity  to  the 
extent  allowable  by  law. 

These  meetings  support 
administrative  policy  on  tribal 
consultation  by  encouraging  maximum 
direct  participation  of  representatives  of 
tribal  governments,  tribal  organizations 
and  other  interested  persons  in 
important  Department  processes. 

Dated:  October  10.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  02-26372  Filed  10-15-02:  8:45  am] 

BILLING  CODE  4310-02-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P;  AA-9262;  Parcels  A 
andB,CAA-11] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management. 
DOI. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650,7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Calista  Corporation  for 
approximately  16  acres  of  land  located 
on  Nunivak  Island.  Notice  of  this 
decision  will  be  published  four 
consecutive  weeks  in  the  Anchorage 
Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision,  shall  have  until  November 
15,  2002  to  file  an  appeal. 

2.  Parties  receiving  service  by 
certified  mail  shall  have  until  30  days 
from  the  receipt  to  file  an  appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  Copies  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 


FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Sitbon.  (907)  271-3226. 

Chris  Sitbon, 

Land  Law  Examiivr.  Rranc  h  o\  ASC'SA 

.■\djudication. 

|FR  Doc.  02-26251  Filed  10-15-02:  8:45  diiii 

BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-960-1430-ET;  MIES-12614,  MIES- 
50201] 

Public  Land  Order  No.  7544; 
Revocation  of  Executive  Order  Dated  > 
October  16, 1866;  Michigan 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  in  its 
entirety,  an  Executive  Order  w-hich 
reserved  857.62  acres  of  public  lands  for 
use  by  the  United  States  Coast  Guard  for 
the  Gull  Rock  and  Big  Sable 
Lighthouses.  The  reservation  is  no 
longer  needed.  This  action  will  open 
57.5  acres  to  surface  entry.  The 
remaining  lands  have  either  been 
conveyed  out  of  Federal  ownership  or 
have  been  declared  as  excess  property 
and  reported  to  the  General  Services 
Administration. 

EFFECTIVE  DATE:  November  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Ruda,  BLM  Eastern  States  Office,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153,  (703)440-1663. 
SUPPLEMENTARY  INFORMATION:  The  lands 
occupied  by  Gull  Rock  Lighthouse 
reservation  have  been  determined  to  be 
unsuitable  for  return  to  public  domain 
status  and  have  been  reported  as  excess 
property  to  the  General  Services 
Administration.  All  other  lands,  except 
those  described  in  Paragraph  2  below, 
have  been  conveyed  out  of  Federal 
ownership. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  October 
16,  1866,  which  reserved  857.62  acres  of 
public  lands  for  lighthouse  purposes,  is 
hereby  revoked  in  its  ertirety. 

2.  At  10  a.m.  on  November  15,  2002. 
the  following  described  lai\d  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 


record,  and  the  requirements  ot 
applicable^  law.  .Ml  \alid  applic  rftions 
received  at  or  prior  to  10  a.m.  on 
November  15.  2002.  shall  he  i Dnsidcrcd 
as  simultaneously  filled  at  that  time 
Those  receiv(;d  then>aftf'r  sluill  be 
considered  in  the  order  oi  filing. 

Michigan  Meridian 

T.  19  N..  R    IH  W  , 

.Sec.  7.-.SI  .  lilt  1  .mil  lot  2. 

The  iirea  (1cm  ribed  contains  57.5  acres  in 
Mason  Cciunlv  as  .shnvvn  liv  the'  Mav  28.  183<) 
survev  ))la! 

Dated:  October  1.  21)1)2 
Rebecca  VV.  Watson, 
Assistant  Se(  rittir\  — Lund  and  .Minerals 
Management. 

|FR  DcK.  02-2624«  Filed  10-15-02;  H:45  am) 
BILLING  CODE  4310-GJ-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-032-1430-EU;  WIES-O51103] 

Realty  Action:  Direct  Sale  of  Public 
Lands,  Wisconsin 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION;  Notice  of  Realty  Action:  direct 

sale  of  public  lands  in  Milwaukee 

Countv,  Wisconsin. 


SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
below  listed  public  lands  located  in 
Milwaukee  County,  Wisconsin  are 
suitable  for  sale  utilizing  direct 
noncompetitive  procedures,  at  not  less 
than  the  fair  market  value.  In 
accordance  with  section  7  of  the  Act  of 
June  28,  1934,  as  amended,  43  U.S.C. 
315f  and  EO  69r4,  the  described  lands 
are  herebv  class,  ied  as  suitable  for 
disposal  under  the  authority  of  section 
203  of  the  Act  of  October  21.  1976;  43 
U.S.C.  1713. 

Fourth  Principle  Meridian 

T.  28.N..R.  :i9\V.. 
Tract  37  and  Tract  38 

The  above  lands  ag^rt^gate  .3.97  acres. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Salvatore,  Realty  Specialist,  Bureau  of 
Land  Management,  Milwaukee  Field 
Office,  310  West  Wisconsin  Avenue, 
Suite  450,  Milwaukee,  Wisconsin 
53203,  (414)  297^413. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  estate  of  the  above 
described  lands  to  the  National 
Audubon  Society — Schlitz  Audubon 
Center,  by  direct  sale,  at  fair  market 
value.  The  disposal  of  this  land  will 
resolve  an  inadvertent  unauthorized  use 
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on  public  land,  it  has  been  determined 
that  the  subject  lands  contain  no 
mineral  values;  therefore,  mineral 
interests  may  be  conveyed 
simultaneously 

The  proposed  sale  is  consistent  with 
the  Wisconsin  Resource  Management 
Plan  Amendment  and  would  serve 
important  public  objectives  which  could 
not  be  achieved  by  other  means  The 
lands  contain  no  other  known  public 
values.  The  planning  document  and 
environmental  assessment  covering  the 
proposed  sale  are  available  for  review  at 
the  Bureau  of  Land  Management, 
Milwaukee  Field  Office,  Milwaukee. 
Wisconsin 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lands  will  be  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including;  the  general  mining  laws, 
except  for  leasing  under  the  mineral 
leasing  laws 

For  a  period  of  45  days  after  issuance 
of  this  notice,  interested  parties  may 
submit  comments  to  the  Field  Manager. 
Milwaukee  Field  Office,  Bureau  of  Land 
Management.  P.O.  Box  631.  Milwaukee. 
Wisconsin  53201   Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action  In  the  absence 
of  any  objections,  this  proposed  realty 
action  will  become  final. 

Dated    lulv  2.  2002 
lames  W.  Dryden, 

Milwaukee  Field  Manager 

[PR  Doc  02-26250  Filed  10-15-02;  8:45  ami 

BtUJNG  COOC  «310-PN-4> 


DEPARTiyiENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Central  Valley  Proiect  Improvement 
Act,  Criteria  for  Evaluating  Water 
Conservation  Plans 

agency:  Bureau  of  Reclamation, 

Interior. 

action:  Notice. 


SUMMARY:  To  meet  the  requirements  of 
the  Reclamation  Reform  Act  of  1982  and 
the  Central  Valley  Project  Improvement 
Act  of  1992  (CVP'lA),  the  Bureau  of 
Reclamation  (Reclamation)  developed 
and  published  the  Criteria  for 
Evaluating  Water  Management  Plans 
(Criteria).  Note:  For  the  purpose  of  this 
announcement.  Water  Management 
Plans  are  considered  the  same  as  Water 
Conservation  Plans  (Plans).  The  CVPIA 
requires  Reclamation  to  evaluate,  and 
revise  if  necessary,  the  Criteria  every  3 
years.  Reclamation  is  publishing  this 
notice  to  allow  the  public  to  comment 


on  the  revised  draft  2002  Criteria.  Public 
comment  on  the  revised  Criteria  is 
invited  at  this  time.  The  draft  revision 
is  available  for  review  and  comment.  A 
copy  of  the  draft  revision  can  be  found 
at  the  following  website:  http:// 
wwH  mp.usbr.gov/watersbare/ 
documents/ files/cvpia/ 
draft2002cvpiacnteria.pdf. 

A  copy  of  the  draft  revision  can  be 
obtained  by  contacting  persons  at  the 
address  below  After  the  review  period, 
if  no  significant  changes  are  made  based 
on  comments  from  the  public,  the 
Criteria  will  be  final.  After  the  Criteria 
IS  final,  it  will  be  used  to  evaluate  water 
conservation  plans. 
dVteS:  All  public  comments  must  be 
received  by  November  15.  2002. 
ADDRESSES:  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  public  disclosure. 
We  will  honor  such  requests  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  a  respondent's  identity  from 
public  disclosure,  as  allowable  by  law. 
If  you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 
For  copies  contact  Leslie  Barbre.  Bureau 
of  Reclamation.  2800  Cottage  Way. 
Sacramento.  California  95825.  916-978- 
5232  (TDD  978-5608),  or  e-mail  at 
lbarbrv@mp  usbr.gov.  Please  mail 
comments  to  Bryce  White,  Bureau  of 
Reclamation.  2800  Cottage  Way, 
Sacramento,  California.  95825,  or 
contact  at  916-978-5208  (TDD  978- 
5608),  or  e-mail  at  bwhite@mp.usbr.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
be  placed  on  a  mailing  list  for  any 
subsequent  information,  please  contact 
Leslie  Barbre  or  Bryce  White  at  the  e- 
mail  address  or  telephone  number 
above 

SUPPLEMENTARY  INFORMATION:  We  are 

inviting  the  public  to  comment  on  the 
revision  of  the  Criteria.  Section  3405(e) 
of  the  CVPIA  (Title  34  Pub.  L.  102-575). 
requires  the  "Secretary  of  the  Interior  to 
establish  and  administer  an  office  on 
Central  Valley  Project  water 
conservation  best  management  practices 
that  shall  *   *   *  develop  Criteria  for 
evaluating  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contractors,  including  those  plans 
required  by  Section  210  of  the 


Reclamation  Reform  Act  of  1982."  Also, 
according  to  Section  3405(e)(1).  these 
criteria  must  be  developed  "*   *   *  with 
the  purpose  of  promoting  the  highest 
level  of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-effective  technology 
and  best  management  practices."  The 
Criteria  have  the  following  applicability 
statements: 

Who  Must  Use  These  Criteria.  These 
Criteria  apply  to  water  management 
plans  submitted  to  Reclamation  as 
required  by  applicable  Central  Valley 
Project  water  delivery  contract  or  any 
contract  that  specifically  invokes  these 
criteria. 

Exceptions.  The  following  are 
excepted  from  the  requirement  to 
prepare  a  water  management  plan  using 
these  criteria: 

•  All  Contractors  that  receive  only 
irrigation  water  from  any  Federal 
Reclamation  project,  and  deliver  said 
water  to  less  than  2,000  acres  of  land. 

•  All  Contractors  that  receive  only 
municipal  and  industrial  (urban)  water 
from  any  Federal  Reclamation  project, 
and  provide  said  water  to  less  than 
3.300  people. 

•  All  Contractors  that  receive  less 
than  em  annual  average  of  2,000  acre- 
feet  from  any  Federal  Reclamation 
project. 

Reclamation  will  evaluate  Plans  based 
on  the  Criteria.  The  CVPIA  requires 
Reclamation  to  evaluate,  and  revise  if 
necessary,  the  Criteria  every  3  years. 
The  Criteria  were  previously  revised  in 
1996  and  1999. 

Dated:  October  1.  2002. 
Donna  E.  Tegelman, 

Regional  Resources  Manager. 

|FR  Doc.  02-26068  Filed  10-15-02;  8:45  am) 

BILLING  CODE  4310-MN-P 


LEGAL  SERVICES  CORPORATION 

Notice  of  Intent  To  Award— Grant 
Awards  for  the  Provision  of  Civil  Legal 
Services  to  Eiigible  Low-Income 
Clients  Beginning  January  1, 2003 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
make  FY  2003  Competitive  Grant 
Awards. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC)  hereby  announces  its 
intention  to  award  grants  and  contracts 
to  provide  economical  and  effective 
delivery  of  high  quality  civil  legal 
services  to  eligible  low-iiTcome  clients, 
beginning  January  1,  2003. 
DATES:  All  comments  and 
recommendations  must  be  received  on 
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or  before  the  close  of  business  on 
November  15.  2002. 

ADDRESSES:  Legal  Services 
Corporation — Competitive  Grants,  Legal 
Services  Corporation,  750  First  Street 
NE.,  10th  Floor,  Washington,  DC  20002- 
4250. 


FOR  FURTHER  INFORMATION  CONTACT: 

Reginald  Haley,  Office  of  Program 
Performance,  (202)  336-8827. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  LSC's  announcement  of  funding 
availability  on  April  22,  2002  (67  FR 
19596),  June  24.  2002  (67  FR  42588). 
and  Grant  Renewal  applications  due  on 


August  12.  2002.  LSC  will  award  funds 
to  one  or  more  of  the  following 
organizations  to  provide  civil  legal 
services  in  the  indicated  service  areas. 
Funding  amounts  shown  are  based  on 
the  2000  census  data  as  discussed  in 
LSC  Program  Letter  02-8.  Amounts  are 
subject  to  change. 


State  &  service  area 


Applicant  name 


Anticipated  FY 
2003  award 


Alabama: 

AL-1  

AL-2  

AL-3  

MAL  

Alaska: 

AK-1  

NAK-1   

Arkansas: 

AR-6 

AR-7 

MAR 

Arizona: 

AZ-2  

AZ-3  

AZ-5  

MAZ 

NAZ-5  

NAZ-6  

NM-1   

NNM-2  

California: 

CA-1  

CA-2 

CA-12 

CA-14  

CA-19  

CA-26  

CA-27  

CA-28  

CA-29  

CA-30  

CA-31  

MCA  

NCA-1   

Colorado: 

CO-6  

MCO  

NCO-1  

Connecticut: 

CT-1  

NCT-1   

Delaware:  DE-1 

District  of  Columbia;  DC-1 

Florida: 

FL-1    

FL-2  

FL-3  

FL-4   

FL-5   

FL-6  

FL-7  

FL-8  

FL-9  

FL-10   

FL-11    

FL-12   

MFL  

Georgia: 

GA-1    

GA-2  

MGA  

Guam:  GU-1 


Legal  Services  Corp  of  Alabama,  Inc  

Legal  Services  of  North-Central  Alabama  

Legal  Services  of  Metro  Birmingham  

Texas  Rural  Legal  Aid.  Inc 

Alaska  Legal  Services  Corporation  

Alaska  Legal  Services  Corporation  

Legal  Aid  of  Arkansas  Inc  

Center  for  Arkansas  Legal  Services  

Texas  Rural  Legal  Aid,  Inc 

DNA-Peoples  Legal  Services.  Inc  

Community  Legal  Services.  Inc  

Southern  Arizona  Legal  Aid.  Inc  „ 

Community  Legal  Sen/ices,  Inc  

DNA-Peoples  Legal  Services.  Inc 

Southern  Arizona  Legal  Aid,  Inc  

DNA-Peoples  Legal  Sen/ices,  Inc  

DNA-Peoples  Legal  Services,  Inc  

California  Indian  Legal  Services.  Inc  

Greater  Bakersfield  Legal  Assist 

Inland  Counties  Legal  Services.  Inc  

Legal  Aid  Society  of  San  Diego.  Inc  

Legal  Aid  Society  of  Orange  County,  Inc  

Central  California  Legal  Services 

Legal  Services  of  Northern  CA,  Inc  

Bay  Area  Legal  Aid  

Legal  Aid  Foundation  of  Los  Angeles  

Neigh.  Legal  Services  of  Los  Angeles  County 

California  Rural  Legal  Assist  Inc 

California  Rural  Legal  Assist  Inc  

California  Indian  Legal  Services.  Inc  

Colorado  Legal  Services  

Colorado  Legal  Services  

Colorado  Legal  Services  

Statewide  Legal  Services  of  Connecticut.  Inc 

Pine  Tree  Legal  Assistance.  Inc  

Legal  Services  Corporation  of  Delaware.  Inc  . 
Neighborhood  Legal  Services  Program  of  DC 

Central  Florida  Legal  Services,  Inc  

LA  Service  of  Broward  County 

Flonda  Rural  Legal  Services.  Inc  

Jacksonville  Area  Legal  Aid  

Legal  Services  of  Greater  Miami  Inc  

Legal  Services  of  North  Florida,  Inc  

Greater  Orlando  Area  Legal  Services.  Inc 

Bay  Area  Legal  Services.  Inc 

Withlacoochee  Area  Legal  Services.  Inc  

Three  Rivers  Legal  Services.  Inc  

Northwest  Florida  Legal  Services.  Inc  

Gulfcoast  Legal  Sen/ices  Inc  

Florida  Rural  Legal  Services,  Inc  

Atlanta  Legal  Aid  Society,  Inc  

Georgia  Legal  Services  Program  

Georgia  Legal  Services  Program  

Guam  Legal  Services  Corporation  


S4.385  466 

556.985 

871.136 

27.150 

672.721 
489.766 

1  356.494. 

2.029.575. 

59.127 

479.861 
3.500.408 
1.708,028 

157.226 
2,363.143 

577.248 

196.533 
20.575 

30.446 
834,649 
3  697,803 
2.620.612 
3639,546 
2,634.576 
3.256,152 
3870.775 
7.298.912 
4.271,630 
4289877 
2.929.593 
800.093 

3.122.528. 
131  700 
86971 

2.154  255 

14.178 

558.441 

916  149 


1.178  134 

1  455.991 

2.672,193 

855.173 

3.194.314 

899  650 

1.149.026 

1.254.731 

522.280 

688  233 

420.098 

1.112.012 

935,141 


2322,525 

5.951.253 

375.613 

291.093 
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State  &  service  area 


Hawaii 

HI-1  

MHI  

NHI-1    

Idaho 

ID-1  

MID  

NID-1   

Iowa 

IAr-3    

MIA  

Illinois 

IL-3 

IL-« 

IL-7 

MIL  

Indiana 

IN-5  

MIN  

Kansas 

KS-1        

MKS        

Kentucky 

KY-2       

KY-5      

KY-9      

KY-10     

MKY       

Louisiana 

LjA-1        

LA-10    

•      LA-11      

LA-12  

MLA  

Maine 

ME-1      

MMX-1    

NME-1    

Maryland 

MD-1      

MDE       

MMD 
Massachusetts 

MA-1       

MA-2      

MA-3       

MA-4      

MA-5       

MA-10     

Micronesia   MP-1 
Minnesota 

MN-1     

MN-2     

MN-3     

MN-4    

MN-5    

MMN     

NMN-1    

Mississippi 

MS-2    

MS-3     

MS-7     

MS-8 

MMS      

NMS-1  

Missoun 

MO-3    

MO-^     

MO-5    

MO-7    

MMO     

Montana 

MT-1     


Applicant  name 


Anticipated  FY 
2003  award 


Legal  Aid  Society  ot  Hawaii  

Legal  Aid  Society  of  Hawaii  

Native  Hawaiian  Legal  Corporation  

Idaho  Legal  Aid  Services,  Inc  

Idaho  Legal  Aid  Services.  Inc  

Idaho  Legal  Aid  Services.  Inc  

Legal  Services  Corporation  of  Iowa    

Legal  Services  Corporation  of  Iowa  

Land  of  Lincoln  Legal  Assist  Foundation    

Legal  Assistance  of  Metropolitan  Chicago 

Frame  State  Legal  Services,  Inc   

Legal  Assistance  of  Metropolitan  Chicago 

Indiana  Legal  Services,  Inc  

Indiana  Legal  Services,  Inc  

Kansas  Legal  Services.  Inc 

Kansas  Legal  Services.  Inc 

Legal  Aid  Society,  Inc  

Appalachian  Res  and  Defense  Fund  of  Kentucky 

Kentucky  Legal  Aid     

Northern  Kentucky  Legal  Aid  Society,  Inc  

Texas  Rural  Legal  Aid,  Inc  

Capital  Area  Legal  Services  Corporation 

Acadiana  Legal  Service  Corp  

Legal  Services  of  North  Louisiana,  Inc  

Southeast  Louisiana  Legal  Services  Corporation  . 
Texas  Rural  Legal  Aid.  Inc   

Pine  Tree  Legal  Assistance.  Inc  

Pine  Tree  Legal  Assistance,  Inc  

Pine  Tree  Legal  Assistance,  Inc  

Legal  Aid  Bureau,  Inc 

Legal  Aid  Bureau,  Inc 

Legal  Aid  Bureau,  Inc  

Volunteer  Lawyers  Project  Boston  Bar  

South  Middlesex  Legal  Services,  Inc  

Legal  Svc  for  Cape  Cod  &  Islands  

Mernmack  Valley  Legal  Services,  Inc  

New  Center  for  Legal  Advocacy  

Massachusetts  Justice  Project  

Micronesian  Legal  Services,  Inc  

Legal  Aid  Service  ot  Northeastern  Minnesota  

Judicare  of  Anoka  County,  Inc  

Central  Minnesota  Legal  Services,  Inc  

Legal  Services  of  Northwest  Minnesota  Corp 

Southern  Minnesota  Regional  Legal  Services,  Inc 
Southern  Minnesota  Regional  Legal  Services.  Inc 
Anishinat)e  Legal  Services,  Inc 

North  MS  Rural  Legal  Services,  Inc  

South  MS  Legal  Services  Corp  

Central  SW  MS  Legal  Services  Corp  

SE  Mississippi  Legal  Services  Corp  

Texas  Rural  Legal  Aid,  Inc 

SE  Mississippi  Legal  Services  Corp  

Legal  Aid  of  Western  Missouri  

Legal  Services  of  Eastern  Missoun,  Inc   

Mid-Missoun  Legal  Services  Corporation  

Legal  Services  of  Southern  Missoun  

Legal  Aid  of  Western  Missoun    

Montana  Legal  Services  Assoc  


1,176,963, 

81,709. 

207,446. 

1,062,281. 

182,109. 

58,835. 

2,131.573. 
27,091. 

2,249,250 

5,850,995. 

2,501.178. 

207,945. 

4,586,149. 
94,861 

2,147,620. 
9,546. 

1,066,857 
1,841,275. 
1,105,963. 
1,149,244 
33,157. 

1 ,282,433. 
1,816,794. 
1,704,664 
2.296,346. 
20,733 

1,068,924. 

116,346. 

58,371. 

3,581,699. 
26,397. 
88,553 

1,646,181. 

195,403. 

230,476 

750,740. 

594,928 
1,364,158. 
1,491,917. 


383,569 

98,609. 

1,096,576 

345,727. 
1,109,260. 

149,571. 

216,423. 


1,898,001. 

525,945 

1,231,338 

887,903. 

42,402. 

75,279. 

1,608,607 

1,774,785. 

353,692 

1 ,532,889. 

67,042 

1 .025.894. 
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State  &  service  area 


MMT  

NMT-1  

Nebraska: 

NE-4 

MNE  

NNE-1   

Nevada: 

NV-1  

MNV 

NNV-1  

New  Hampshire:  NH-1 
New  Jersey: 

NJ-8  

NJ-12  


NJ-15  

NJ-16  

NJ-17  

MNJ  

New  Mexico: 

NM-5  

NNM-4  

I^NM  

New  York: 

NY-1  

NY-3 

NY-4 

NY-6 

NY-7 

NY-8 

NY-9 

NY-10  

NY-13  

NY-14  

NY-15 

NY-16  

NY-18 

NY-19 

MNY  

North  Carolina: 

NC-5  

MNC    

NNC-1  

North  Dakota: 

ND-3  

MND  

NND-3 

Ohio: 

OH-5  

OH-17  

OH-18  

OH-19  

OH-20  

OH-21    

OH-22  

MOH  

Oklahoma: 

OK-3  

MOK  

NOK-1  

Oregon: 

OR-2  

OR-4  

OR-5  

MOR  

NOR-1  .... 
Pennsylvania: 

PA-1  

PA-5 

PA-8  

PA-11  

PA-23  

PA-24  

PA-25  


Applicant  name 


Anticipated  FY 
2003  award 


Montana  Legal  Services  Assoc 
Montana  Legal  Services  Assoc 


Nebraska  Legal  Servk;es 
Nebraska  Legal  Services 
Nebraska  Legal  Services 


Nevada  Legal  Services,  Inc  

Nevada  Legal  Services,  Inc  

Nevada  Legal  Services,  Inc  

Legal  Advice  &  Referral  Center, 


Inc 


Essex-Newark  Legal  Services  Project, 
Ocean-Monmouth  Legal  Services,  Inc 
Warren  County  Legal  Services,  Inc  ... 
Camden  Regional  Legal  Services,  inc 
Legal  Aid  Society  of  Mercer  County  .. 
Camden  Regional  Legal  Services,  Inc 


Inc 


Southern  New  Mexico  Legal  Services,  Inc 
Southern  New  Mexico  Legal  Services,  Inc 
Southern  New  Mexico  Legal  Services,  Inc 


Legal  Aid  Society  of  Northeastem  New  York 

Legal  Aid  for  Broome  and  Chenango  

Neighbortiood  Legal  Services,  Inc  

Chemung  County  Legal  Services  

Nassau/Suffolk  Law  Services 

Legal  Aid  Society  of  Rockland  County,  Inc  .. 

Legal  Services  for  New  York  City  

Niagara  County  Legal  Aid  Society,  Inc  

Legal  Services  of  Central  NY,  Inc 

Legal  Aid  Society  of  Mid-New  York,  Inc  

Westchester/Putnam  Legal  Services  

North  Country  Legal  Services,  Inc  

Monroe  Co  Legal  Assistance  

Southem  Tier  Legal  Services 

Legal  Aid  Society  of  Mid-New  York,  Inc  


Legal  Aid  of  North  Carolina 
Legal  Aid  of  North  Carolina 
Legal  Aid  of  North  Carolina 


Legal  Assistance  of  North  Dakota,  Inc  

Southem  Minnesota  Regional  Legal  Services, 
Legal  Assistance  of  North  Dakota,  Inc  


Inc 


The  Legal  Aid  Society  of  Columbus  

Ohio  State  Legal  Services  

Legal  Aid  Society  of  Greater  Cincinnati  

Lgl.  Assist,  ot  West  Cent.  OH  Regional  Entity 

Community  Legal  Aid  Services,  Inc  

The  Legal  Aid  Society  of  Cleveland 

Legal  Services  of  Northwest  Ohio,  Inc  

Legal  Services  of  Northwest  Ohio,  Inc  


Legal  Aid  Services  of  Oklahoma 
Legal  Aid  Services  of  Oklahoma 
Oklahoma  Indian  Legal  Services, 


Inc 


Lane  County  Legal  Aid  Service,  Inc 
Marion-Polk  Legal  Aid  Service,  Inc 

Legal  Aid  Sen/ices  of  Oregon  

Legal  Aid  Services  of  Oregon  

Legal  Aid  Services  of  Oregon  


Philadelphia  Legal  Assistance  

Laurel  Legal  Services,  Inc 

Neighborhood  Legal  Services  Assoc 
Southwestem  Pennsylvania  Legal  Aid  Society 
LA  of  Southeastem  Pennsylvania 

North  Penn  Legal  Servk»s,  Inc  

MidPenn  Legal  Servk»s,  Inc  


48.008 
144  197 

1.315.096 
34  186 
29  935 

1,717,198. 

3.698 

120.422 

647.362 

982,438 
599,153 
353,207 
1,208,321 
983.157 
126.002 

2.475,208 

420,781 

80.328 

757.490 
262.370 
928.381 
268,176 
1.254.287 
762,980 
13.789,897 
188,668 
826,165 
635.263 
850,521 
316.544 
984.990 
409.071 
279,923 

7,491,194 
529,643 
197.645 

532.078 

82.512 

243.946 

1.154,130 
1,525,944 
1,237.679 
1,226,393 
1,657,803 
1.920,641 
977,083 
95  154 

4.058.422 

51  572 

741.501 

317.280 
307,667 
2,090,392 
537.114 
167.176 

2.775.546 
692,006 
1,506,801 
503,062 
1,017,327 
1,625,583 
1,989,072 
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State  &  service  area 


Applicant  name 


Northwestem  Legal  Services 
Philadelphia  Legal  Assistance 


Inc 

Inc 
Inc 


PA-26  

MPA        

Puerto  Rico 

PR-1      Puerto  Rico  Legal  Services   Inc  ... 

PR-2      Community  Law  OHice,  Inc 

MPR       Puerto  Rico  Legal  Services   Inc  .... 

Rhode  Island   RI-1  .  Rhode  Island  Legal  Services   Inc 

South  Carolina. 

SC-8      The  SC  Centers  for  Equal  Justice 

MSC  The  SC  Centers  tor  Equal  Justice 

South  DaKota 

SD-2      East  River  Legal  Services 

SD— 1     „ Dakota  Plains  Legal  Sen/ices 

MSD       DaKota  Plains  Legal  Services 

NSD-1   , Dakota  Plains  Legal  Services 

Tennessee 

TN-4    Memphis  Area  Legal  Services         , 

TN-7      West  Tennessee  Legal  Services.  Inc   

TN-9    LA  o(  East  Tennessee 

TN-10  ...„ „ LAS  of  Middle  TN  and  the  Cumberlands 

MTN       Texas  Rural  Legal  Aid    Inc  , 

Texas 

TX-13  Lone  Star  Legal  Aid  

TX-14  West  Texas  Legal  Services   

TX-15    '  Texas  Rural  Legal  Aid   Inc    

MTX      ]  Texas  Rural  Legal  Aid   inc 

NTX-1    , I  Texas  Rural  Legal  Aid   Inc    

Utah 

UT-1    ,  Utah  Legal  Sen/ices   Inc      

MUT  „ Utah  Legal  Services   Inc       

NUT-1   j  Utah  Legal  Services   Inc        

Vermont  VT-1  I  Legal  Services  Law  Line  of  Vermont   Inc 

Virginia.  I 

VA-15  ~ I  Southwest  Virginia  Legal  Aid  Society   Inc 

VA-16  '  Legal  Services  of  Eastern  Virginia   Inc  

VA-17  I  Virginia  Legal  Aid  Society.  Inc  

VA-18  „ _ Central  Virginia  Legal  Aid  Society   Inc  

VA-19  '  Blue  Ridge  Legal  Services    Inc  


Potomac  Legal  Aid  Society 

Central  Virginia  Legal  Aid  Society    Inc   .. 

Legal  Services  of  the  Virgin  Islands   Inc 


VA-20  

MVA    

Virgin  Islands:  VI-1 
Washington; 

WA-1   

MWA      

NWA-1    Northwest  Justice  Pro|ect     

Wisconsin. 

WI-2    Wisconsin  Judicare    Inc   

WI-5      _ Legal  Action  of  Wisconsin   Inc 


Northwest  Justice  Project 
Northwest  Justice  Proiect 


Legal  Action  ot  Wisconsin,  Inc 
Wisconsin  Judicare,  Inc   


MWI        

NWI-1   

West  Virginia: 

WV-5     

MWV       

Wyoming 

WY-4     Wyoming  Legal  Services 

MWY     Wyoming  Legal  Services 

NWY-1   , Wyoming  Legal  Services 


Legal  Aid  ot  West  Virginia   Inc 
Legal  Aid  ot  West  Virginia   Inc 


These  grant.^  and  i  mitrai  ts  will  he 
awarded  umit-r  thf  authorit\  ( (uittTPiHi 
on  LSC  hv  the  I.et^al  Services 
Corporation  Act.  as  amended  (42  U.S.C. 
2996e(a)(l)).  Awards  will  be  made  so 
that  each  service  area  is  served, 
although  nrme  of  the  listed 
organizations  are  guaranteed  an  award 
or  contract.  This  public  notice  is  issued 
pursuant  to  the  LSf,  Act  (42  U.S.C. 
2996f(f}).  with  a  request  for  comments 


and  fee  (iiiunendations  concerning  the 
[jiitfiitial  grantees  within  a  period  of 
thirty  (.11)1  flays  from  the  date  of 
[juhlication  of  this  notice.  Grants  will 
biTome  effective  and  grant  funds  will  be 
(iKstributed  on  or  about  lanuarv  1.  2003. 


Anticipated  FY 
2003  award 


14 

1 
4 


657,653 
144,049 

686.125 
310.353 
219.851 
006.618 

404.793 
179,038 

365.907 

433,384 

3,071 

845,567 

,287,285 
600,676 
,964,918 
,340,865 
54,383 

677,335 
844.410 
327.617 
234.600, 
28.343. 

.664.061 
62.214 
74.504 

457.196 

745846 
.283.428 
773.673 
910.259 
641.564 
994.268 
144.852 
292.256 

.385.249 
738.240 
257,978 

801,802 

,906,903 

69,159 

140,479 

,613,517 
28,622 

447  189 

11,111 

156  492 


Uatrd:  Oi.  toiler  0,  2002. 
Michael  A.  Cienz, 

f}}ir(  tor.  (Jtfii f  i)t  Pragnnn  PcrlorDniiui'. 
Li-gdl  Sf'njce.s-  Corporation 
!FK  D(i(  ,  02-2fi222  Filed  l()-l.=i-U2;  H:4."i  anil 
BILLING  CODE  7050-01 -P 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-123] 

NASA  Advisory  Council,  Biological 
and  Physical  Research  Advisory 
Committee  Audio  Teleconference 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  meeting  of  the  NASA 
Advisory  Coimcil,  Biological  and 
Physical  Research  Advisory  Committee. 
dates:  Tuesday,  November  12,  2002, 
from  2  p.m.  imtil  4  p.m. 
ADDRESSES:  This  meeting  will  be 
conducted  via  teleconference;  hence 
participation  will  require  contacting  Dr. 
Bradley  Carpenter  (202/358-0826) 
before  4:30  p.m.  Eastern,  November  8, 
2002,  and  leaving  your  name,  affiliation, 
and  phone  number. 
FOR  RJRTHER  INFORMATION  CONTACT:  Dr. 
Bradley  Carpenter,  Code  UG,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0826. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capability  of  the  teleconferencing 
system.  The  agenda  for  the  meeting  is  as 
follows: 
— Strategic  Planning/Performance 

Measures 
— Program  Update 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  registCT. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-26209  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-124] 

Aerospace  Safety  Advisory  Panel; 
Meeting. 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  date  change. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 


Aeronautics  and  Space  Administration 
announces  a  change  of  date  for  the 
forthcoming  meeting  of  the  Aerospace 
Safety  Advisory  Panel;  Notice  No.  02- 
119. 

PREVIOUSLY  ANNOUNCED  DATE:  Thursday, 
October  31,  2002,  9  a.m.  to  12  Noon 
Central  Time. 

CHANGES  IN  THE  MEETING:  Date  changed 
to  Thursday,  November  7,  2002,  9  a.m. 
to  12  Noon  Central  Time. 
ADDRESSES:  Nassau  Bay  Hilton,  3000 
NASA  Road  1,  Houston,  TX  77058. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  M.  Lengyel,  Aerospace  Safety 
Advisory  Panel  Executive  Director, 
Code  Q-1,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,  (202)  358-0391,  if  you  plan  to 
attend. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room  (40). 
The  agenda  for  the  meeting  is  to 
conduct  deliberations  on  CY  '02  fact- 
finding activities  and  trip  reports  in 
preparation  for  the  drafting  of  the 
Panel's  annual  report. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  02-26210  Filed  10-15-02;  8:45  am] 

BILUNG  COOe  7510-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission 

date:  Weeks  of  October  14,  21,  28, 

November  4,  11,  18,2002. 

PLACE:  Commissioner's  Conference 

Room,  11555  Rockville  Pike,  Rockvillle, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  14,  2002 

There  are  no  meetings  scheduled  for  the 
Week  of  October  14,  2002. 

Week  of  October  21,  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  October  21,  2002. 

Week  of  October  28,  2002— Tentative 

Wednesday,  October  30,  2002. 
2:00  p.m. 


Discussion  of  Security  Issues  ((!1ospH — K\ 
1  &9). 

Thursday.  October  31.  2002 

9:25  a.m. 

Affirmation  Session  (Publu  Meeting)  llf 
needed). 
9:30  a.m. 

Briefing  on  EEO  Program  (Publii  Meeting) 
(Contact:  Irene  Little.  .301-415-7380) 
2:30  p.m. 

Briefing  on  Proposed  Rulemaking  to  .^dd 
New  Section  10  CFR  50  69.  "Risk- 
Informed  Categorization  and  Treatment 
of  Structures,  systems,  and  Components 
for  Nuclear  Power  Reactors"  (Public 
Meeting)  (Contact:  Eileen  McKenna, 
301-415-2189,  or  Timothy  Reed,  (301) 
415-1462. 
This  meeting  will  be  webcast  live  at  the 
Web  address — www.nrc.gov 

Week  of  November  4,  2002— Tentative 

There  are  no  meetings  scheduled  foi  the 
Week  of  November  4.  2002. 

Week  of  November  11.  2002— Tentative 

Thursday,  November  7  4.  2002. 

2:00  p.m. 

Discussion  of  Management  Issues 
(Closed — Ex.  2). 

Week  of  November  18,  2002— Tentative 

Thursday.  November  21.  2002. 

2:00  p.m. 

Discussion  of  Security  Issues  (Closed — Ex. 

1). 
*The  schedule  for  Commission  meetmgs  is 
subject  to  change  on  short  notice  To  verify 
the  status  of  meetings  call  (recording) — (301 ) 
415-1292.  Contact  person  for  more 
information:  R.  Michelle  Schroll  (301J  415- 
1662. 


The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at:  http:  , 
v\-ww.nrc.gov/what-we-do/pohcy- making, 
schedule.html 
***** 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  w  ish 
to  receive  it,  or  would  like  to  be  added  to  the 
distribution,  please  contact  the  Office  of  the 
Secretary.  Washington.  DC  20555  (301)  415- 
1969.  In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is  available. 
If  you  are  interested  in  receiving  this 
Commission  meeting  schedule  electronically. 
please  send  an  electronic  message  to 
d/c  w@nrc.gov. 

Dated;  October  10,  2002. 
R.  Michelle  Schroll, 

Acting  Technical  Coordinator.  Office  of  the 

Secretary. 

[FR  Doc.  02-26437  Filed  10-11-02;  2:22  pm) 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

Civilian  Acquisition  Worlcforce 
Personnel  Demonstration  Project; 
Department  of  Defense  (DoD) 

agency:  Office  of  Personnel 
Management  (OPM) 
ACTION:  Notire  of  intent  tti  amend  this 
demonstration  bv  changmg  the  method 
for  determining  and  translating 
retention  ser\'ice  credit. 


SUMMARY:  The  Department  of  Defense 
(DoD).  with  the  approval  of  OPM.  may 
conduct  a  personnel  demonstration 
within  DoD's  civilian  acquisition 
workforce  and  those  supporting 
personnel  assigned  to  work  directly 
with  it.  {See  section  4308  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996  (Pub  L.  104-106;  10 
I'.S.C.A   1701  note),  as  amended  by 
sec:tion  845  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1998 
(Pub.  L   105-85)).  This  notice  proposes 
to  amend  the  project  plan  ft)r  this 
demonstration  to  change  the  method  for 
determining  and  translating  retention 
service  credit 

DATES:  OPM  and  DoD  will  consider 
written  comments  if  received  no  later 
than  November  15.  2002. 
ADDRESSES:  Send  written  comments  to 
Marv  Lamarv.  US.  Office  of  Personnel 
Management.  1900  E  Street  NVV  ,  Room 
7460.  Washington.  DC  20415 
FOR  FURTHER  INFORMATION  CONTACT: 
DoD:  Anthony  D  Echols.  Civilian 
Acquisition  VVorkforce  Personnel 
Demonstration  Project.  2001  North 
Beauregard  Street.  Suite  750. 
Alexandria.  VA  22311.  703-681-3553 
OPM.  Mary  Lamary.  U.S.  Office  of 
Personnel  Management.  1900  E  Street 
NVV  .  Room  7460.  Washington.  DC 
20415,  202-606-2820 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

OPM  approved  and  published  the 
project  plan  for  the  Civilian  Acquisition 
VVorkforce  Personnel  Demonstration 
Project  in  the  Federal  Register  on 
January  8,  1999  (Volume  64.  Number  5. 
part  VII)  Since  that  time,  three 
amendments  have  been  published.  The 
first  amendment  was  published  in  the 
May  21.  2001.  Federal  Register.  Volume 
66.  Number  98  to  (1)  correct 
discrepancies  in  the  list  of  o<:cupational 
series  included  in  the  project  and  (2) 
authorize  managers  to  offer  a  buy-in  to 
Federal  employees  entering  the  project 
after  initial  implementation.  The  second 
amendment  was  published  in  the  April 
24,  2002.  Federal  Register.  Volume  67. 
Number  79  to  (1)  make  employees  in  the 


top  broadband  level  of  their  career  path 
eligible  to  receive  a  "very  high"  overall 
contribution  score  and  (2)  reduce  the 
minimum  rating  period  under  the 
(Contribution-based  (Compensation  and 
Appraisal  System  (CCAS)  to-90  calendar 
(lavs  FinalJN'.  the  third  amendment  was 
published  in  the  luly  1.  2002,  Federal 
Register.  Volume  67.  Number  126  to  (1) 
list  all  organizations  that  are  eligible  to 
participate  in  the  project  and  (2)  make 
the  resulting  adjustments  to  the  table 
that  describes  the  project's  workforce 
demographics  and  union  representation. 
This  demonstration  project  involves 
hiring  and  appointment  authorities, 
broadbanding,  simplified  classification, 
a  contribution-based  compensation  and 
appraisal  system,  revised  reduction-in- 
force  procedures,  academic  degree  and 
certificate  training,  and  sabbaticals. 

2.  Overview 

The  project  plan  links  employees' 
overall  contribution  scores  (OCSs)  to 
retention  servic:e  credit  for  reduction  in 
force.  Experience  during  the  first  three 
rating  cycles  showed  that  the  method 
for  linkage  causes  two  unintended 
results. 

The  first  unintended  result  adversely 
affects  high  contributors  (that  is. 
employees  with  a  high  OCS  for  the 
expected  contribution  range  of  their 
broadband  level)   High  contributors  can 
only  receive  high  retention  service 
credit  if  their  positions  are  toward  the 
top  of  the  salary  rate  range  for  the 
broadband  level. 

Second,  high  contributors  receive  less 
credit  than  lower  contributors  in  some 
cases  The  structure  of  Table  7. 
Retention  Service  (Credit  .•Kssociatt^d 
with  .Appraisal  Results,  allows  such 
outcomes. 

This  notice  proposes  to  amend  the 
project  plan  for  this  demonstration  to 
change  the  method  for  determining 
retention  service  credit  based  on 
Contribution-based  (iompensation  and 
Appraisal  System  (CCAS)  process 
results  F'or  consistency,  this  notice  also 
proposes  to  change  Table  8,  Translation 
of  Retention  Service  Credit. 

Dated:  October  4,  2(M)2. 
Offi(  e  of  Personnel  Mrtnagement. 
Kay  Coles  lames, 

Dirfi  tor 

I.  Executive  Summary 

The  project  was  designed  by  a  Process 
Action  Team  (PAT)  under  the  authority 
of  the  Under  Secretary  of  Defense  for 
Acquisition  and  Technology,  with  the 
participation  of  and  review  by  DoD  emd 
the  Office  of  Personnel  Management 
(OPM).  The  purpose  of  the  project  is  to 
enhance  the  quality,  professionalism. 


and  management  of  the  DoD  acquisition 
workforce  through  improvements  in  the 
human  resources  management  system. 

II.  Introduction 

This  demonstration  project  provides 
managers,  at  the  lowest  practical  level, 
the  authority,  control,  and  flexibility 
they  need  to  achieve  quality  acquisition 
processes  and  quality  products.  This 
project  not  only  provides  a  system  that 
retains,  recognizes,  and  rewards 
employees  for  their  contribution,  but 
also  supports  their  personal  and 
professional  growth. 

A.  Purpose 

The  purpose  of  this  notice  is  to 
propose  to  amend  this  demonstration  by 
changing  the  method  for  determining 
and  translating  retention  service  credit. 
Other  provisions  of  the  approved  plan 
are  unaffected  by  this  proposal. 
Pursuant  to  5  CFR  470.315.  changes  are 
hereby  proposed  to  the  Federal 
Register.  Civilian  Acquisition 
Workforce  Personnel  Demonstration 
Project;  Department  of  Defense;  Notice, 
Friday.  lanuary  8.  1999.  Volume  64. 
Number  5.  Part  VII,  pages  1479-82  and 
1484. 

B.  Employee  Notification  and  Collective 
Bargaining  Requirements 

The  demonstration  project  program 
office  shall  notify'  employees  of  this 
proposed  amendment  by  posting  it  on 
the  demonstration  project's  web  page 
[http://yvww.acq.osd.mil/acqdemo/ 
newsite).  Participating  organizations 
must  fulfill  any  collective  bargaining 
obligations  to  unions  that  represent 
employees  covered  by  the 
demonstration. 

III.  Personnel  System  Changes 

Retention  Service  Credit 

The  following  are  the  proposed 
changes  to  the  demonstration  project 
plan. 

Delete  all  of  Section  III.  D.  9., 
including  Table  7. 

Throughout  the  project  plan,  re- 
number Tables  8,  9,  and  10  as  Tables  7. 
8.  and  9.  respectively. 

Delete  the  second  and  third  rows  of 
the  re-designated  Table  7,  Translation  of 
Retention  Service  Credit,  as  follows: 
"20:  Outstanding  or  equivalent.  Level  5" 
and  "16:  Highly  Successful  or 
equivalent,  Level  4."  A  copy  of  the 
revised  re-designated  Table  7  appears  at 
the  end  of  this  amendment. 

Delete  the  fourth  paragraph  of  Section 
III.  F.  and  insert  the  following: 

Employees  shall  receive  additional 
years  of  retention  service  credit  in  RIF, 
based  on  their  CCAS  process  results. 
Refer  to  Figure  2,  CCAS  Compensation 
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Categories,  which  depicts  the  three 
categories:  A,  B,  and  C.  To  calculate  the 
number  of  additional  years  of  retention 
service  credit,  average  the  number  of 
additional  years  received  for  the 
employees '-tbree  most  recent  annual 
placements  in  category  A,  B,  or  C  during 
the  4-year  period  before  the  issuance  of 
RIF  notices.  Use  the  following  rules  to 
determine  the  number  of  years  for  a 
given  armual  placement. 

Rule  1 — Employees  whose  annual 
OCS  places  them  above  the  upper  rail  in 
category  A  shall  not  receive  any 
additional  years. 

Exception  to  Rule  1— Category  A 
employees  on  retained  pay  may  have 
lacked  the  opportunity  to  contribute  at 
the  level  of  their  retained  pay. 
Therefore,  they  shall  receive  12 
additional  years. 

Rule  2 — Employees  whose  OCS  places 
them  in  categories  B  or  C  shall  receive 
12  additional  years. 

Rule  3 — Substitute  the  annual 
performance  rating  of  record  under  the 
previous  performance  management 
system  for  one  or  more  CCAS  process 
results  if,  before  the  issuance  of  RIF 
notices,  (1)  three  complete  CCAS  cycles 
have  not  yet  occurred  or  (2)  an 
individual  has  not  completed  three 
cycles  to  obtain  three  CCAS  process 
results.  In  such  cases,  consistent  with 
the  re-designated  Table  7,  Translation  of 
Retention  Service  Credit,  employees 
with  ratings  of  record  at  or  above  Fully 
Successful  or  equivalent  (Level  3)  shall 
receive  12  additional  years,  while  those 
with  lower  ratings  of  record  shall  not 
receive  any  additional  years.  After 
including  both  CCAS  results  and 
previous  ratings  of  record,  employees 
who  still  have  only  received  one  or  two 
of  these  shall  receive  credit  for 
performance  on  the  basis  of  adding  the 
value  and  dividing  by  the  number  of 
CCAS  results  and/or  ratings  of  record 
actually  received.  Those  who  have  no 
annual  performance  rating  of  record  or 
CCAS  results  shall  receive  12  additional 
years. 

Change  Section  V.  B.  4.  to  read: 

The  demonstration  project  does  not 
use  summary  level  designators.  In  this 
regard,  the  project  differs  from  non- 
demonstratidn  appraisal  systems  and 
programs  established  under  5  U.S.C. 
Chapter  43  and  5  CFR  part  430.  To 
accommodate  this  difference  and  to 
allow  the  CCAS  contribution 
information  to  be  used  as  equivalent 
ratings  under  5  CFR  part  430,  translate 
retention  service  credit  based  on  the 
employee's  OCS  for  the  3  most  recent 
years  of  the  last  4  years  while  under  the 
demonstration  project  to  summary  level 
designators  for  use  by  the  gaining 
agency.  The  re-designated  Table  7, 


Translatien  of  Retention  Service  Credit, 
shows  how  to  do  this  translation. 


Retention  serv- 
ice credit 


Appraisal  rating  level 


12 


Fully  Successful  or  equiva- 
lent, Level  3. 
Unsuccessful,  Level  1. 


[PR  Doc.  02-26271  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  6325-43-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46629;  File  No.  SR-CBOE- 
2002-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  Chicago 
Board  Options  Exchange,  Incorporated 
Amending  Listing  Standards  for 
Options  on  Narrow-Based  and  Broad- 
Based  Security  Indexes 

October  9,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1034  ("Act" 
or  "Exchange  Act") '  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  May  7,  2002,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  CBOE  filed 
Amendments  No.  1  and  2  to  the 
proposed  rule  change  on  August  6. 
2002  3  and  August  29.  2002,-* 
respectively.  The  Commission  is 
publishing  this  notice  to  solicit 


'  15  U.S.C.  78s(b)(l|. 

•;i7CFR240.19b-4 

'  .S>e  Letter  dated  August  fi.  2002  frdin  Madge 
Hamilton.  Legal  Division.  C.BOV..  to  Kelly  Kilev. 
Senior  Special  C^ounsel.  Division  of  Market 
Regulation  ( 'Division").  Commission 
(■•.Amendment  No.  1").  .Amendment  No.  1  makes 
certain  technical  corrections  to  the  proposed  rule 
change. 

*See  Letter  dated  August  29.  2002  from  Madge 
Hamilton.  Legal  Division.  CBOE.  to  Florence 
Harmon.  Senior  Special  Counsel,  Division, 
Commission  ( -.Amendment  No.  2").  Amendment 
No.  2  makes  certain  techtiiial  corrections  to  the 
proposed  rule  text  and  adds  a  requirement  that 
component  securities  be  registered  under  .Section 
12  of  the  .Act.  .Amendment  No.  2  also  adds  a 
requirement  that  the  total  number  of  securities  in 
aj)  index  nia\  not  increase  or  decrease  by  more  than 
331  .%  from  the  number  of  component  securities  in 
the  index  at  the  time  of  its  initial  listing. 
.Amendment  No.  2  also  adds  a  requirement  thai 
cash  settled  index  options  be  designated  as  .AM- 
settled  index  options.  Finally.  .Amendment  .No,  2 
adds  a  new  index  weighting  methodology  known  as 
"share  weighting," 


comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  regarding  listing  standards  for 
options  on  narrow-based  and  broad- 
based  security  indexes.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Additions  are  in  italics:  deletions  are  in 
brackets. 

CHAPTER  XXIV 

Index  Options 

*         *         *         •         * 

Rule  24.2     Designation  of  the  Index 

(a)  The  component  securities  of  an 
index  underlying  aii  index  option 
contract  need  not  meet  the  requirements 
of  Rule  5.3.  Except  as  set  forth  in 
subparagraph  (b)  and  (c)  below,  the 
lisdng  of  a  class  of  index  options  on  a 
new  underlying  index  will  be  treated  by 
the  Exchange  as  a  proposed  rule  change 
subject  to  filing  with  and  approval  by 
the  Securities  and  Exchange 
Commission  ("Commission")  under 
Section  19(b)  of  the  Exchange  Act. 

(b)  Notwithstanding  paragraph  (a) 
above,  the  Exchange  may  trade  options 
on  a  narrow-based  security  index 
pursuant  to  Rule  19b-4(e)  of  the 
Securities  Exchange  Act  of  1934.  if  each 
of  the  following  conditions  is  satisfied: 

(1)  The  index  is  a  security  index.  [The 
options  are  designated  as  A.M. -settled 
index  options:) 

(ij  that  has  9  or  fewer  component 
securities:  or 

(ii)  in  which  a  component  security 
comprises  more  than  30  percent  of  the 
index's  weighting:  or 

(Hi)  in  which  the  5  highest  weighted 
component  securities  in  the  aggregate 
comprise  more  than  60  percent  of  the 
index's  weighting  or 

(iv)  in  which  the  lowest  weighted 
component  securities  comprising,  in  the 
aggregate.  25  percent  of  the  index's 
weighting  have  an  aggregate  dollar 
value  of  average  daily  trading  volume  of 
less  than  $50,000,000  lor  in  the  case  of 
an  index  with  15  or  more  component 
securities,  $30,000,000).  except  that  if 
there  are  two  or  more  securities  with 
equal  weighting  that  could  he  included 
in  the  calculation  of  the  loivest  weighted 
component  securities  comprising,  in  the 
aggregate,  25  percent  of  the  index's 
weighting,  such  securities  shall  be 
ranked  from  lowest  to  highest  dollar 
value  of  average  daily  trading  volume 
and  shall  be  included  in  the  calculation 
based  on  their  ranking  starting  with  the 
lowest  ranked  security: 
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(2)  The  index  is  capitalization- 
weighted,  modified  capitalization- 
weighted,  price-weighted,  share 
weighted,  [or]  equal  dollar-weighted,  or 
modified  equal-dollar  weightedl,  and 
consist  of  ten  or  more  component 
securities:), 

(3)  Each  component  security  in  the 
index  has  a  minimum  market 
capitalization  of  at  lest  $75  million, 
except  that  (for)  each  of  the  lowest 
weighted  [component]  securities  in  the 
index  that  in  the  aggregate  account  for 
no  more  than  10%  of  the  weight  of  the 
indexf.l  may  have  a  minimum  (the| 
market  capitalization  of  only  (is  at  least) 
$50  million!:), 

(4)  The  average  daily  trading 
[Trading)  volume  m  each  of  the 
preceding  six  months  for  each 
component  security  in  the  index  is  at 
least  45,500  shares,  [has  been  at  least 
one  million  shares  for  each  of  the  last 
six  months,]  except  that  [for]  each  of  the 
lowest  weighted  component  securities 
in  the  index  that  in  the  aggregate 
account  for  no  more  than  10%  of  the 
weight  of  the  index(.]  may  have  an 
average  daily  trading  volume  of  onlv 
22.750  [has  been  at  least  500,000)  shares 
for  each  of  the  last  six  months) :|. 

(5)  In  a  capitalization-weighted  index 
the  lesser  of;  111  the  five  highest 
weighted  component  securities  in  the 
index  each  have  had  an  average  dailv 
trading  volume  of  at  least  90,000  shares 
over  the  past  six  months;  or  12 1  the 
highest  weighted  component  securities 
in  the  index  that  in  the  aggregate 
represent  at  least  30%  of  the  total 
number  of  component  securities  in  the 
index  each  have  had  an  average  dnilv 
[monthly]  trading  volume  of  at  least 
90,000  [2.000.000]  shares  over  the  past 
six  months]:). 

[(6)  No  single  component  security 
represents  more  than  25%  of  the  weight 
of  the  index,  and  the  five  highest 
weighted  component  securities  in  the 
index  do  not  in  the  aggregate  account 
for  more  than  50%  (60%  for  an  index 
consisting  of  fewer  than  25  component 
securities)  of  the  weight  of  the  index:] 

[(7)]  161  Subject  to  subparagraphs  14) 
and  151  above,  the  r[C|omponent 
securities  that  account  for  at  least  90"'i. 
of  the  total  index  weight  [of  the  index] 
and  at  least  80%  of  the  total  number  of 
component  securities  in  the  index 
[satisfy']  must  meet  the  requirements  of 
Rule  5.3  applicable  to  individual 
underlving  securities):]. 

[(8)1  'I7llil  Each  [All[  component 
[securities)  security  in  the  index  is  a 
[are]  "reported  secunfv  [securities]"  as 
defined  in  Rule  llAa3-l  under  the 
Exchange  Act):],  or 

[(9)1  im  [Non-U. S.  componenti 
Foreign  securities  [(stocks  or  ADRs))  or 


ADRs  thereon  that  are  not  subject  to 
comprehensive  surveillance  sharing 
agreements  do  not  [in  the  aggregate] 
represent  more  than  20%  of  the  weight 
of  the  index[;], 

1(10)1  ^8^  The  current  underlying 
index  value  will  be  reported  at  least 
once  every  fifteen  seconds  during  the 
time  the  index  options  are  traded  on  the 
Exchange):). 

[(11))  (91  An  equal  dollar-weighted 
index  will  be  rebalanced  at  least  once 
every  calendar  (quarter)  year|:], 

](12))  (101  If  )an]  the  underlying  index 
is  maintained  by  a  broker-dealer,  the 
index  is  calculated  by  an  third  party 
who  is  not  a  broker-dealer,  and  the 
broker-dealer  has  in  place  an 
information  barrier  [erected  a  "Chinese 
WaH']  around  its  personnel  who  have 
access  to  information  concerning 
changes  in  and  adjustments  to  the 
index).  I , 

(11)  Each  component  security  in  the 
index  is  registered  pursuant  to  section 
12  of  the  Exchange  Act:  and 

(12)  Cash  settled  index  options  are 
designated  as  Am-settled  index  options. 

(cl  Notwithstanding  paragraph  (al 
above,  the  Exchange  may  trade  options 
on  a  broad-lxised  security  index 
pursuant  to  Rule  19b-4lej  of  the 
Securities  Exchange  Act  of  1934,  if  each 
of  the  following  conditions  is  satisfied; 

(11  The  index  is  a  security  index 

(it  that  has  10  or  more  component 
securities. 

(HI  in  which  no  component  security 
comprises  less  than  30  percent  of  the 
index's  weighting; 

(iiil  in  which  the  5  highest  weighted 
component  securities  in  the  aggregate 
comprise  less  than  60  percent  of  the 
index's  weighting;  and 

livl  in  which  the  lowest  weighted 
component  securities  comprising,  in  the 
aggregate.  25  percent  of  the  index's 
weighting  have  an  aggregate  dollar 
value  of  average  daily  trading  volume  of 
more  than  $50,000,000  (or  in  the  case  of 
an  index  with  15  or  more  component 
securities.  $30.000.0001.  except  that  if 
there  are  two  or  more  securities  with 
equal  weighting  that  could  be  included 
in  the  calculation  of  the  lowest  weighted 
component  securities  comprising,  in  the 
aggregate,  25  percent  of  the  index's 
weighting,  such  securities  shall  be 
ranked  from  lowest  to  highest  dollar 
value  of  average  daily  trading  volume 
and  shall  be  included  in  the  calculation 
based  on  their  ranking  starting  with  the 
lowest  ranked  security; 

(2)  The  index  is  capitalization- 
weighted,  modified  capitalization- 
weighted,  price- weighted,  share- 
weighted,  equal  dollar-weighted,  or 
modified  equal-dollar  weighted: 


(3)  Each  component  security  in  the 
index  has  a  minimum  market 
capitalization  of  at  least  $75  million, 
except  that  each  of  the  lowest  weighted 
securities  in  the  index  that  in  the 
aggregate  account  for  no  moce  than  10% 
of  the  weight  of  the  index  may  have  a 
minimum  market  capitalization  of  only 
$50  million: 

(4)  The  average  daily  trading  volume 
in  each  of  the  preceding  six  months  for 
each  component  security  in  the  index  is 
at  least  45,500  shares,  except  that  each 
of  the  lowest  weighted  component 
securities  in  the  index  that  in  the 
aggregate  account  for  no  more  than  10% 
of  the  weight  of  the  index  may  have  an 
average  daily  trading  volume  of  only 
22, 750  shares  for  each  of  the  last  six 
months; 

(5)  In  a  capitalization-weighted  index 
the  lesser  of:  (1)  the  five  highest 
weighted  component  securities  in  the 
index  each  have  had  an  average  daily 
trading  volume  of  at  least  90,000  shares 
over  the  past  six  months:  or  (2)  the 
highest  weighted  component  securities 
in  the  index  that  in  the  aggregate 
represent  at  least  30%  of  the  total 
number  of  component  securities  in  the 
index  each  have  had  an  average  daily 
trading  volume  of  at  least  90.000  shares 
over  the  past  six  months; 

(61  Subject  to  subparagraphs  (4)  and 
(51  above,  the  component  securities  that 
account  for  at  least  90%  of  the  total 
index  weight  and  at  least  80%  of  the 
total  number  of  component  securities  in 
the  index  must  meet  the  requirements  of 
Rule  5.3  applicable  to  individual 
underlying  securities; 

I7)(ij  Each  component  security  in  the 
index  is  a  "reported  security"  as  defined 
in  Rule  1  la  3-1  under  the  Exchange 
Act:  or 

(HI  Foreign  securities  or  ADRs  thereon 
that  are  not  subject  to  comprehensive 
sun-eillance  sharing  agreements  do  not 
represent  more  than  20%  of  the  weight 
of  the  index: 

(8)  The  current  underlying  index 
value  will  be  reported  at  least  once 
every  fifteen  seconds  during  the  time  the 
index  options  are  traded  on  the 
Exchange: 

(91  An  equal  dollar-weighted  index 
will  be  rebalanced  at  least  once  every 
calendar  year: 

(10)  If  the  underlying  index  is 
maintained  by  a  broker-dealer,  the 
index  is  calculated  by  a  third  party  who 
is  not  a  broker-dealer,  and  the  broker- 
dealer  has  in  place  an  information 
barrier  around  its  personnel  who  have 
access  to  information  concerning 
changes  in  and  adjustments  to  the 
index; 
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(1 1)  Each  component  security  in  the 
index  is  registered  pursuant  to  Section 
12  of  the  Exchange  Act;  and 

(12)  Cash  settled  index  options  are 
designated  as  AM-settled  index  options. 

[[c)](d)  The  following  maintenance 
listing  standards  shall  apply  to  each 
class  of  index  options  originally  listed 
pursuant  to  paragraph  (b)  or  (c)  above: 

(1)  The  index  meets  the  criteria  of 
paragraph  (b)(1)  or  (c)(1)  of  this  Rule; 
[The  conditions  stated  in  subparagraphs 
(bid).  (3).  (6).  (7).  (8).  (9).  (10).  (11)  and 
(12)^ust  continue  to  be  satisfied, 
provided  that  the  conditions  stated  in 
subparagraphs  (b)(6)  must  be  satisfied 
only  as  of  the  first  day  of  January  and 
July  in  each  year:] 

(2)  Subject  to  subparagraphs  (4)  and 
(9)  below,  the  component  securities  that 
account  for  at  least  90%  of  the  total 
index  weight  and  at  least  80%  of  the 
total  number  of  component  securities  in 
the  index  must  meet  the  requirements  of 
Rule  5.3; 

(3)  Each  component  security  in  the 
index  has  a  market  capitalization  of  at 
least  $75  million,  except  that  each  of  the 
lowest  weighted  component  securities 
that  in  the  aggregate  account  for  no 
more  than  10%  of  the  weight  of  the 
index  may  have  a  market  capitalization 
of  only  $50  million ; 

(4)  The  average  daily  trading  volume 
in  each  of  the  preceding  six  months  for 
each  component  security  in  the  index  is 
at  least  22,750  shares,  except  that  each 
of  the  lowest  weighted  component 
securities  in  the  index  that  in  the 
aggregate  account  for  not  more  than 
10%  of  the  weight  of  the  index  may 
have  an  average  daily  trading  volume  of 
at  least  1 8,200  shares  for  each  of  the  last 
six  months; 

(5)  Each  component  security  in  the 
index  is 

(i)  a  "reported  security"  as  defined  in 
Rule  1 1A3-1  under  the  Exchange  Act;  or 

(ii)  Foreign  securities  or  ADRs  thereon 
that  are  not  subject  to  comprehensive 
surveillance  sharing  agreements  do  not 
represent  more  than  20$  of  the  weight 
of  the  index; 

(6)  The  current  underlying  index 
value  will  be  reported  at  least  once 
every  fifteen  seconds  during  the  time  the 
index  options  are  traded  on  the 
Exchange; 

(7)  An  equal  dollar-weighted  index 
will  be  rebalanced  at  least  once  every 
calendar  year; 

(8)  If  the  underlying  index  is 
maintained  by  a  broker-dealer,  the 
index  is  calcualted  by  a  third  party  who 
is  not  a  broker-dealer,  and  the  broker- 
dealer  has  in  place  an  information 
barrier  around  its  personnel  who  have 
access  to  information  concerning 


changes  in  and  adjustments  to  the 
index; 

(9)  In  a  capitalization-weighted  index 
the  lesser  of:  (1)  the  five  highest 
weighted  component  securities  in  the 
index  each  have  had  an  average  daily 
trading  volume  of  at  least  45,500  shares 
over  the  past  six  months;  or  (2)  the 
highest  weighted  component  securities 
in  the  index  that  in  the  aggregate 
represent  at  least  30%  of  the  total 
number  of  stocks  in  the  index  each  have 
had  an  average  daily  trading  volume  of 
at  least  45,500  shares  over  the  past  six 
months; 

[(2)1/1  Oj  The  total  number  of 
component  securities  in  the  index  may 
not  increase  nor  decrease  by  more  than 
33  V3%  from  the  number  of  component 
securities  in  the  index  at  the  time  of  its 
initial  listing;  [and  in  no  event  may  be 
less  than  nine  component  securities: 

(3)  Trading  volume  of  each 
component  security  in  the  index  must 
be  at  least  500,000  shares  for  each  of  the 
last  six  months,  except  that  for  each  of 
the  lowest  weighted  component 
securities  in  the  index  that  in  the 
aggregate  account  for  no  more  than  10% 
of  the  weight  of  the  index,  trading 
volume  must  be  at  least  400,000  shares 
for  each  of  the  last  six  months: 

(4)  In  a  capitalization-weighted  index, 
the  lesser  of  the  five  highest  weighted 
component  securities  in  the  index  or  the 
highest  weighted  component  securities 
in  the  index  that  in  the  aggregate 
represent  at  least  30%  of  the  total 
number  of  stocks  in  the  index  each  have 
had  an  average  monthly  trading  volume 
of  at  least  1,000,000  shares  over  the  past 
six  months.] 

(11)  Each  component  security  in  the 
index  is  registered  pursuant  to  Section 
12  of  the  Exchange  Act;  and 

(12)  In  the  event  a  class  of  index 
options  listed  on  the  Exchange  fails  to 
satisfy  the  maintenance  listing 
standards  set  forth  herein,  the  Exchange 
shall  not  open  for  trading  any  additional 
series  of  options  of  that  class  unless 
such  failure  is  determined  by  the 
Exchange  not  to  be  significant  and  the 
Commission  concurs  in  that 
determination,  or  unless  the  continued 
listing  of  that  class  of  index  options  has 
been  approved  by  the  Conunission 
under  section  19(b)(2)  of  the  Exchange 
Act. 


H.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  chemge  and  discussed  any 


comments  it  received  on  the  proposed 
ride  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  siunmaries.  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  states  that  the  proposed 
rule  change  amends  CBOE  Rule  24.2  to 
make  it  consistent  with  listing  standards 
applicable  to  futures  on  narrow-based 
security  indexes,  as  defined  and 
permitted  under  the  Commodity  Futures 
Modernization  Act  of  2000  ("CFMA '), 
and  adds  listing  standards  for  options 
on  broad-based  security  indexes.  The 
CBOE  states  that  the  proposed  rule 
change  adopts  criteria,  which  follows, 
for  the  most  part,  the  definition  of 
"narrow-based  security  index"  in  the 
CFMA  and  makes  changes  to  CBOE's 
ciirrent  listing  standards  for  options  on 
narrow-based  security  indexes  to 
conform  with  the  Bulletin  issued  by  the 
Division  that  suggested  listing  standards 
for  futures  on  a  narrow-based  security  . 
index  ("Division's  Bulletin").'^  The 
proposed  rule  change  would  amend  the 
current  initial  listing  standards  for 
options  on  narrow-based  security 
indexes  in  CBOE  Rule  24.2,  amend 
CBOE  Rule  24.2  to  add  new  initial 
listing  standards  for  options  on  broad- 
based  security  indexes,  and  provide  for 
maintenance  standards  for  both  narrow- 
based  security  indexes  and  broad-based 
security  indexes. 

The  CBOE  states  that  the  proposed 
rule  change  incorporates  the  definition 
of  a  narrow-based  security  index  in  the 
CFMA  6  into  the  listing  standards  for 
options  on  a  narrow-based  security 
index.  Thus,  the  proposed  rule  change 
would  require  that  the  index  be  a 
narrow-based  security  index: 

(1)  That  has  9  or  fewer  component 
securities,  or 

(2)  In  which  a  component  security 
comprises  more  than  30%  of  the  index's 
weighting,  or 

(3)  In  which  the  5  highest  weighted 
component  securities  in  the  aggregate 
comprise  more  than  60%  of  the  index's 
weighting,  or 

(4)  In  which  the  lowest  weighted 
component  securities  comprising,  in  the 


5  U.S.  Securities  and  Exchange  Commission. 
Division  of  Market  Regulation  Staff  Legal  Bulletin 
No.  15:  Listing  Standards  for  Trading  Security 
Futures  Products  (September  5.  2001). 

0  Section  201  of  the  CFMA.  15  U.S.C. 
78c(a)(55)(B). 
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aggregate.  25%  of  the  index's  weighting 
have  an  aggregate  dc)llar  value  of 
averaged  daih  trading  volume  of  less 
than  S50  millK)n  (or  in  the  case  of  an 
index  with  15  or  more  component 
securities,  S30  million),  except  that  if 
there  are  2  or  more  securities  with  equal 
weighting  that  could  be  inckuied  in  the 
calculation  of  the  lowest  weighted 
component  securities  comprising,  in  the 
aggregate.  25%  of  the  index's  weighting, 
such  securities  shall  be  ranked  from 
lowest  t(j  highest  dollar  value  of  average 
dailv  trading  volume  and  shall  be 
included  in  the  calculation  based  on 
their  ranking  starting  with  the  lowest 
ranked  set  urit\' 

The  tlBOI]  states  that  the  proposed 
rule  change  also  makes  other 
modifications  to  be  (  on^istt'iit  with  the 
Division's  Bulletin.  The  proposed  rule 
change  requires  that  all  componi'iit 
securities  of  a  narrow-based  and  liroad- 
based  securit\'  index  be  registered 
pursuant  to  Section  12  of  the  Act. 
Consistent  with  the  Division's  Bulletin, 
the  proposed  rule  change  would  also 
permit  an  index  to  be  modified 
capitalization-weighted  index.  The 
Division's  Bulletin  lists  modified 
capitalizatiim-weighted  in  its  sample 
initial  eligibility  criteria  for  a  security 
fiTtures  product  based  on  an  index 


composed  of  two  or  more  securities  as 
comparable  to  listing  standards  for 
options  traded  on  a  national  securities 
exchange  or  national  securities 
association.^  The  prop(jsed  rule  change 
proposes  two  additional  weighting 
methodologies,  modified  equal-dollar 
weighted  and  share-weighted.  The 
CMW.  states  that  it  is  relevant  that 
Commission  has  approved  options  on 
certain  individual  modified  equal-dollar 
weighted  indexes." 

The  V.Bi.)E  states  that  a  share- 
weightt'd  index  is  designed  to  mimic  the 
\  alue  of  a  portfolio  consisting  of  two  or 
more  se(  urities.  The  weight  of  each 
1  oinpnnent  se(  uritv  is  c:alculated  b\' 
multiplying  the  price  of  the  component 
security  by  an  adjustment  factor. 
Adjustment  factors  are  chosen  to  reflect 
the  investment  ohiective  deemed 
appropriat>'  l)\  the  designer  of  the 
index  ■'  Till'  \  alue  of  the  index  is 
I  ,il(  ui.ited  l)\  adding  the  weight  of  each 
(omponent  st-curitx'  and  duiding  the 
total  b\  an  index  divisor.'" 

Unlike  other  indexes  currentl\ 
available,  share-weighted  indexes  do 
not  requir(>  di\  isor  ( lianges  in  order  to 
adjust  for  i nrporate  actions.  Rather,  a 
change  is  made  to  the  adjustment  factor 
for  a  particular  stock  undergoing  tht; 
corporate  action.  Thus,  only  the  slock 


undergoing  the  corporate  action  is 
affected,  which  mimics  the  impact  on  a 
replicating  portfolio.  For  example,  the 
index  is  adjusted  for  a  stock  split  by 
multiplying  the  adjustment  factor  of  the 
affected  stock  by  its  split  ratio.  The 
index  is  adjusted  for  spin-offs  and  other 
distributions,  excluding  regular  cash 
dividends,  by  taking  the  value  of  the 
property  being  distributed  and  then 
changing  the  adjustment  factor  to  reflect 
the  purchase  of  additional  shares  of  the 
index  component.  Unlike  a 
capitalization-weighted  index,  shar^- 
weightod  indexes  are  not  adjusted  to 
reflect  changes  in  the  number  of 
outstanding  shares  of  its  constituents. 
For  e.xample,  if  a  company  issued 
additional  shares,  this  would  not  impact 
a  share-weighted  index.  Example: 
Adjusting  a  share-weighted  index  to 
reflect  a  2-for-l  stock  split  in  the  shares 
of  one  of  its  components, 

f'onsider  the  following  share- 
weighted  index.  Stock  2  has  declared  a 
2-for-l  split  and  the  prices  listed  below 
represent  the  closing  prices  for  each 
index  component  on  the  business  day 
immediatelv  prior  to  the  ex-distribution 
date.  The  index  divisor,  which  was 
chosen  to  yield  a  benchmark  level  of 
100.  is  1.00.  Therefore,  the  closing  index 
level  prior  to  the  ex-date  is  91.00. 


Component 


Price 
(P.) 


Acl|ustment 

factor 

(A,) 


P  X  A, 


Component 

weigtit 
(in  percent) 


Stock  1            

S23 

92 

5 

8 

S1  25 
05 
1  25 
1.25 

28  75 
46 
625 
10 

31  59 

Slock  2      

50  55 

687 

Stock  4      

10.99 

Total   

91 

100  00 

As  shown  in  the  table  below,  the 
adjustment  to  reflect  the  2-for-l  split 
would  require  that  the  Adjustment 
Factor  for  Stock  2  be  multiplied  bv  the 
split  ratio  (2).  thereby  (hanging  it  from 
0.3  to  10  The  post-split  price  of  Stock 


2  (S46)  is  adjusted  bv  dividing  the  pre- 
split  price  lS92)  by  the  split  ratio. 

The  product  (jf  the  new  Adjustment 
Factor  .nid  thi-  pi)st-s]ilit  price  of  Stock 
2  is  exai  tlv  the  s.iine  a^  produt  t  of  the 
old  Adjustment  Factor  .uid  [ire-split 


price  of  Stock  2.  Furthermore,  the  sum 
of  the  products  (P:  x  A,  and  individual 
((imponont  weights  are  exactiv  the  same 
,is  before  the  split,  and  thi'  index  divisor 
remains  unchanged  at  1.00. 


'  Spt'  III..-\.(ii)(a)  of  tlip  Division  s  of  Miirk«l 
KRgiilation.  Staff  LtigHl  Biillrliii  No.  \^:  I.istiii)< 
.Standnnls  for  Trading  SfH:iirilv  Fiiluri's  PriHiiu.ls 
ISeptemtwr  5.  21X)1 ).  Sfc  aho  .Sif.uritirs  ExchiinK'' 
Act  Release  No  42787.  65  PR  33.59fl  (May  2i.  2(MKJ) 
(anirn(liii)<  Rule  lOO<J.^  to  permit  the  index 
uniterlMiig  ii  Neries  of  Index  Kiind  .Shares  lo  lie 
(.alcidaled  based  on  inodiHed  marit.el  lapitalizatioM 
weighting  methodoiogN .  .iniong  ulliers):  Securities 
Exchange  Ail  Keli-ase  No  4,tvi12  (|anuar\    II.  20nil. 
aeFR^HOl  (Feliruarv  7.  2001)  (permitting  an  index 
underlying  a  series  of  index  Fund  Shares  to  ()<• 
calculated  on  modiried  market  rapitalizalionl.  and 
Philadelphia  Sto<;k  Exchange  Rule  1009,\(li)(2). 
which  pernnis  a  narrow-twsed  index  to-l»  modified 
capitalizatirjn- weighted. 


"Set  unties  Exchange  Acl  Rele.t.se  No.  :t662:i 
(Deremher  21,  I'J95),  bl)  FR  57.179  (Dei  eml)er  29. 
I99.')|  (approving  options  on  the  (^BOE  Aiilomolive 
Index,  which  is  modified  o<iualdollar  weighted).  In 
the  Conuuission's  release  adopting  final  niles 
regarding  new  derivative  seturities  products,  it 
noted  thai  "jtjhe  index  underlying  u  new  derivative 
sm:urities  produit  should  l)e  coiLstructed  actording 
to  established  criteria  for  initial  inc  lusion  of  now 
I  omponent  securities.  .SROs  seeking  to  rely  on  the 
proposed  amendment  should  employ  objective 
index  ronstruclion  standards  that  include  a 
minimum  numtier  of  component  securities  and  a 
fixed  and  objmtive  weighting  inelhodologv  ie.^.. 
I  apitalization  weighted,  price  weighted,  equal- 
dollar  weighted  or  modified  equal-dollar 
weighted.)  (footnule  omitted. j  .Securities  Exchange 


Act  Release  No.  4n7r>l,  tiA  FR  709.'i2.  7()9)ill 
(December  22.  199H)   .See  also  .Se<  urilii's  Fxi  li.ingr 
Alt  Kelea.se  No.  42787,  6S  FR  :t:ir.'m  (.Mav  24.  2000) 
(amending  Rule  lOOO.'X  lo  perinil  the  index 
undcrlving  a  series  of  Indi-x  Fund  .Shiires  to  be 
r  alcuKitnd  twseil  on  modified  equal-dollar 
weigtiting  methodology,  among  others). 

"For  example,  an  index  designer  might  want  to 
apply  an  adjustment  factor  in  order  lo  prevent  one 
or  a  few  components  from  doiTiin.itiuH  the  weight 
of  the  index.  This  is  '.iinil.ir  In  an  .idjuslineni  f.ti  loi 
in  other  types  of  weighliiig  iiii'lh'  id-  -n.  h  ,is 
modified  i  a(iilalizalion  wi'ighlnl  iihIim  s 

'"The  index  "divisor"  is  r.ili  nl.il'  il  !•'  \  n'ld  .i 
beni  hinark  index  level  150,  10(1.  _l)ll  .  ti  ,i^  ,if  ,i 
partii  iil.ir  date. 


The  proposed  rule  change  also 
amends  paragraph  (c)  to  add  listing 
standards  for  options  on  a  broad-based 
security  index.  The  CBOE  states  that 
these  listing  standards  follow,  for  the 
most  part,  the  listing  standards  for 
options  on  narrow-based  security 
indexes.  However,  the  criteria 
specifically  discussed  above,  regarding 
the  composition  of  a  narrow-based 
security  index,  was  reversed  for  the 
composition  of  a  broad-based  security 
index.  For  example,  for  a  broad-based 
security  index  the  index  must  have  19 
or  more  component  secvurities. 

The  proposed  rule  change  amends  the 
maintenance  standards  by  moving  them 
to  new  paragraph  (d)  and  making  them 
applicable  to  both  the  narrow-based 
security  indexes  and  the  broad-based 
security  indexes.  The  CBOE  states  that 
the  maintenance  standards  listed  in  the 
proposed  rule  change  also  follows  the 
Division's  Bulletin  for  the  most  part. 
CBOE  believes  that  the  proposed  rule 
change  would  assist  CBOE  in  providing 
new  products  to  the  marketplace  in  an 
efficient  and  expeditious  manner.  The 
CBOE  states  that  this  in  turn  would 
benefit  investors  by  providing  them 
with  new  products,  in  a  more  timely 
fashion  and  provide  more  competition. 

2.  Statutory  Basis 

CBOE  believes  the  proposed  rule 
change,  as  amended,  is  consistent  with 
Section  6(b)  of  the  Act "  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  '2  in  particular  in  that  it  should 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest.  CBOE  believes  that  the 
adoption  of  the  proposed  rule  change 
will  enable  CBOE  to  act  expeditiously  in 
listing  new  options  on  narrow-based 
and  broad-based  security  indexes.  In 
addition,  CBOE  believes  that  the 
proposed  rule  change  would  remove 
impediments  to  a  free  and  open  market 
place  by  providing  competition  for  new 
products.  CBOE  states  that  the  proposed 


"  15  U.S.C.  78f(b). 
"15  U.S.C.  78f(b)(5). 


rule  change  would  permit  CBOE  to  more 
effectively  bring  new  products  to  the 
marketplace  for  competition,  as  well  as 
permit  CBOE  to  compete  with  other  new 
products  in  the  marketplace,  such  as 
security  futures. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  states  that  this  proposed  rule 
change,  as  amended,  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  5ie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  CBOE  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  The  Commission  solicits 
comment  on  whether  the  existing 
position  limits  are  adequate  to  address 
manipulation  concerns  for  both  cash 
settled  and  physically  settled  index 
options,  particularly  narrow-based 
index  options.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 


0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-24  and  should  be 
submitted  by  November  6,  2002. 

For  the  Commission,  by  the  Division  ot 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
Jill  M.  Peterson, 
Assistant  Secretary 
[FR  Doc.  02-26202  Filed  10-15-02;  8;4.5  am] 

BIUJNG  CODE  8010-01 -M 


DEPARTMENT  OF  STATE  ♦ 

[Public  Notice  4162] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  Giorgio 
De  Chirico  and  the  Myth  of  Ariadne 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat,  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  etseq.;  22  U.S.C.  6501  note,  et 
seq.],  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19.  1999. 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Giorgio  De  Chirico  and  the  Myth  of 
Ariadne,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 


'M7  CFR  200.30-3(a)(12). 
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agreements  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Philadelphia  Museum  of  Art. 
Philadelphia.  FA,  from  on  or  about 
November  3.  21)02.  to  on  or  about 
January  5.  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest   Public  Notice 
of  these  Determinations  is  ordered  to  he 
published  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  lulianne 
Simpson,  .Attorney-Adviser.  Office  of 
the  Legal  Adviser.  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  US  Department  of  State.  S,'\- 
44,  301  4th  Street,  SVV.,  Room  7U0. 
Washington.  DC  20547-0001. 

Udled:  ()<  tnb»T  10   1^002 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
|FR  Do(    02-2620.3  Filed  10-15-02;  8:45  am) 
BILLING  COO£  4710-08-P 


DEPARTMENT  OF  STATE 

[PuMic  Notice  4089] 

Advisory  Committee  on  International 
Economic  Policy;  Notice  of  Committee 
Renewal 

1   Renewal  of  Advisory  Committee 
The  Department  of  State  has  renewed 
the  Charter  of  the  Advisory  Committee 
on  International  Economic  Policv  The 
Committee  serves  in  a  solely  advisory 
capacity  concerning  major  issues  and 
problems  in  international  economic 
policy.  The  Committee  provides 
information  and  advice  on  the  effective 
integration  of  economic  interests  into 
overall  foreign  policy  and  on  the 
Department  of  States  role  in  advancing 
.•\merit:an  commercial  interests  in  a 
competitive  global  economy  The 
Committee  also  appraises  the  role  and 
limits  of  international  economic 
institutions  and  advises  on  the 
formulation  of  U.S.  economic  policy 
and  positions 

This  Committee  includes 
representatives  of  American 
organizations  and  institutions  having  an 
interest  in  international  economic 
policy,  including  representatives  of 
American  business,  labor  unions,  public 
interest  groups,  and  trade  and 
professional  associations.  The 
Committee  meets  at  least  annually  to 
advise  the  Department  on  the  full  range 
of  international  economic  policies  and 
issues 

For  further  information,  please  call 
Eliza  Koch.  Office  of  Economic  Policv 


and  Public  Diplomacy,  Economic 
Bureau,  US  Department  of  State,  at 
(202) 647-1310, 

Daniel  A.  (^lune, 

Dirt'i  tar.  Offitf  of  F.cuntimic  Pnlirv  and  Public 
niplonuiiv.  Bureau  of  Economic  and  Business 
Affairs,  Department  of  State. 
IIKniK     ()2-2(i2<l2  Fil.'d  1(1-1  5-02:  8:45  am| 

BILLING  COOe  4710-07-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comments  and  Notice  of 
Public  Hearing  Concerning  Proposed 
United  States — Central  America  Free 
Trade  Agreement 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  intent  to  initiate 
negotiations  on  a  free  trade  agreement 
between  the  United  States  and  Central 
America,  request  for  comments,  and 
notice  of  public  hearing. 


SUMMARY:  The  United  States  intends  to 
initiate  negotiations  with  five  Central 
American  countries  on  a  free  trade 
agreement  The  interagency  Trade 
Policy  Staff  Committee  (TPSC)  will 
convene  a  public  hearing  and  seek 
public  comment  to  assist  the  United 
States  Trade  Representative  (USTR)  in 
amplifying  and  clarifying  negotiating 
objectives  for  the  proposed  agreement 
and  to  provide  advice  on  how  specific 
goods  and  services  and  other  matters 
should  be  treated  under  the  proposed 
agreement. 

DATES:  Persons  wishing  to  testify  orally 
at  the  hearing  must  provide  written 
notification  of  their  intention,  as  well  as 
their  testimony,  by  November  12.  2002. 
A  hearing  will  be  held  in  Washington, 
DC.  beginning  on  November  19,  2002, 
and  will  continue  as  necessary  on 
subsequent  days.  Written  comments  are 
due  by  noon,  December  2,  2002. 
ADDRESSES:  Submissions  by  electronic 
mail  FR0041^ustr.gov  (notice  of  intent 
to  testify  and  written  testimony): 
FR004J<&ustr^ov  (written  comments). 

Submissions  by  facsimile:  Gloria  Blue, 
Exetutive  Secretary.  Trade  Policy  Staff 
Committee,  at  (202)  395-6143. 

The  public  is  strongly  encouraged  to 
submit  documents  electronically  rather 
than  by  facsimile.  (See  requirements  for 
submissions  below.) 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  written 
comments  or  participation  in  the  public 
hearing,  contact  Gloria  Blue,  Executive 
Secretary,  Trade  Policy  Staff  Committee, 
at  (202)  395-3475.  All'other  questions 
should  be  directed  to  Andrea  Gash 


Durkin,  Director  for  Central  America 
and  the  Caribbean.  (202)  395-6135. 
SUPPLEMENTARY  INFORMATION: 

1.  Baclcground 

Under  section  2104  of  the  Bipartisan 
Trade  Promotion  Authority  Act  of  2002 
(TPA  Act)  (19  U.S.C.  3804).  for 
agreements  that  will  be  approved  and 
implemented  through  TPA  procedures, 
the  President  must  provide  the  Congress 
with  at  least  90  days  written  notice  of 
his  intent  to  enter  into  negotiations  and 
must  identify  the  specific  objectives  for 
the  negotiations.  Before  and  after  the 
submission  of  this  notice,  the  President 
must  consult  with  appropriate 
Congressional  committees  and  the 
Congressional  Oversight  Group 
regarding  the  negotiations.  Under  the 
Trade  Act  of  1974.  as  amended,  the 
President  must  (i)  afford  interested 
persons  an  opportunity  to  present  their 
views  regarding  any  matter  relevant  to 
any  proposed  agreement,  (ii)  designate 
an  agency  or  inter-agency  committee  to 
hold  a  public  hearing  regarding  any 
proposed  agreement,  and  (iii)  seek  the 
advice  of  the  U.S.  International  Trade 
Commission  (ITC)  regarding  the 
probable  economic  effects  on  U.S. 
industries  and  consumers  of  the 
removal  of  tariffs  and  non-tariff  barriers 
on  imports  pursuant  to  any  proposed 
agreement. 

On  October  1,  2002,  after  consulting 
with  relevant  Congressional  committees 
and  the  Congressional  Oversight  Group, 
the  USTR  notified  the  Congress  that  the 
President  intends  to  initiate  free  trade 
agreement  negotiations  with  the  five 
member  countries  of  the  Central 
American  Economic  Integration  System 
(Costa  Rica,  El  Salvador,  Honduras. 
Guatemala,  and  Nicaragua)  (hereinafter 
Central  America)  and  identified  specific 
objectives  for  the  negotiations.  In 
addition,  the  USTR  has  requested  the 
ITC's  probable  economic  effects  advice. 
The  ITC  intends  to  provide  this  advice 
on  December  27,  2002.  This  notice 
solicits  views  from  the  public  on  these 
negotiations  and  provides  information 
on  a  hearing  which  will  be  conducted 
pursuant  to  the  requirements  of  the 
Trade  Act  of  1974. 

2.  Public  Comments  and  Testimony 

To  assist  the  Administration  as  it 
continues  to  develop  its  negotiating 
objectives  for  the  proposed  agreement, 
the  Chairman  of  the  TPSC  invites 
written  comments  and/or  oral  testimony 
of  interested  persons  at  a  public  hearing. 
Comments  and  testimony  may  address 
the  reduction  or  elimination  of  tariffs  or 
non-tariff  barriers  on  any  articles 
provided  for  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
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that  are  products  of  a  Central  American 
country,  any  concession  which  should 
be  sought  by  the  United  States,  or  any 
other  matter  relevant  to  the  proposed 
agreement.  The  TPSC  invites  conunents 
and  testimony  on  all  of  these  matters 
and,  in  particular,  seeks  comments  and 
testimony  addressed  to: 

(a)  General  and  commodity-specific 
negotiating  objectives  for  the  proposed 
agreement. 

(b)  Economic  costs  and  benefits  to  U.S. 
producers  and  consumers  of  removal  of 
tariffs  and  non-tariff  barriers  to  U.S,-Central 
American  trade, 

(c)  Treatment  of  specific  goods  (described 
by  Harmonized  System  tariff  numtwrs)  under 
the  proposed  agreement,  including  comments 
on  (1)  product-specific  import  or  export 
interests  or  barriers,  (2)  experience  with 
particular  measures  that  should  be  addressed 
in  the  negotiations,  and  (3)  in  the  case  of 
articles  for  which  immediate  elimination  of 
tariffs  is  not  appropriate,  a  recommended 
staging  schedule  for  such  elimination. 

(d)  Adequacy  of  existing  customs  measures 
to  ensure  Central  American  origin  of 
imported  goods,  and  appropriate  rules  of 
origin  for  goods  entering  the  United  States 
under  the  proposed  agreement. 

(e)  Existing  Central  American  sanitary  and 
phytosanitary  measures  and  technical 
barriers  to  trade. 

(f)  Existing  barriers  to  trade  in  services 
between  the  United  States  and  Central 
America  that  should  be  addressed  in  the 
negotiations. 

(g)  Relevant  trade-related  intellectual 
property  rights  issues  that  should  be 
addressed  in  the  negotiations. 

(h)  Relevant  investment  issues  that  should 
be  addressed  in  the  negotiations. 

(i)  Relevant  government  procurement 
issues  that  should  be  addressed  in  the 
negotiations. 

(j)  Relevant  environmental  issues  that 
should  be  addressed  in  the  negotiations. 

(h)  Relevant  labor  issues  that  should  be 
addressed  in  the  negotiations. 

(i)  Relevant  government  procurement 
issues  that  should  be  addressed  in  the 
negotiations. 

(j)  Relevant  environmental  issues  that 
should  be  addressed  in  the  Negotiations. 

(h)  Relevant  labor  issues  that  should  be 
addressed  in  the  negotiations. 

Comments  identifying  as  present  or 
potential  trade  barriers  laws  or 
regulations  that  are  not  primarily  trade- 
related  should  address  the  economic, 
political  and  social  objectives  of  such 
regulations  and  the  degree  to  which 
they  discriminate  against  producers  of 
the  other  country.  At  a  later  date,  the 
USTR,  through  the  TPSC.  will  publish 
notice  of  reviews  regarding  (a)  the 
possible  environmental  effects  of  the 
proposed  agreement  and  the  scope  of 
the  U,S.  environmental  review  of  the 
proposed  agreement,  and  (b)  the  impact 
of  the  proposed  agreement  on  U.S, 
■    employment  smd  labor  markets. 


A  hearing  will  be  held  on  November 
19.  2002.  in  Rooms  1  and  2.  1724  F 
Street,  NW„  Washington,  DC.  If 
necessary,  the  hearing  will  continue  on 
subsequent  days.  Persons  wishing  to 
testify  at  the  hearing  must  provide 
written  notification  of  their  intention  by 
November  12,  2002,  The  notification 
should  include:  (1)  The  name,  address, 
and  telephone  number  of  the  person 
presenting  the  testimony;  and  [2]  a  short 
(one  or  two  paragraph)  summary  of  the 
presentation,  including  the  subject 
matter  and,  as  applicable,  the  product(s) 
(with  HTSUS  numbers),  service 
sector(s),  or  other  subjects  (such  as 
investment,  intellectual  property  and/or 
government  procurement)  to  be 
discussed,  A  copy  of  the  testimony  must 
accompany  the  notification.  Remarks  at 
the  hearing  should  be  limited  to  no 
more  than  five  minutes  to  allow  for 
possible  questions  from  the  TPSC. 
Persons  with  mobility  impairments  who 
will  need  special  assistance  in  gaining 
access  to  the  hearing  should  contact  the 
TPSC  Executive  Secretary- 
Interested  persons,  including  persons 
who  participate  in  the  hearing,  may 
submit  written  comments  by  noon, 
December  2,  2002,  Written  comments 
may  include  rebuttal  points 
demonstrating  errors  of  fact  or  analysis 
not  pointed  out  in  the  hearirig.  All 
written  comments  must  state  clearly  the 
position  taken,  describe  with 
particularity  the  supporting  rationale, 
and  be  in  English.  The  first  page  of 
written  comments  must  specify  the 
subject  matter,  including,  as  applicable, 
the  product(s)  (with  HTSUS  numbers), 
service  sector(s),  or  other  subjects  (such 
as  investment,  intellectual  property 
and/or  government  procurement). 

3.  Requirements  for  Submissions 

In  order  to  facilitate  prompt 
processing  of  submissions,  the  Office  of 
the  United  States  Trade  Representative 
strongly  urges  and  prefers  electronic  (e- 
mail)  submissions  in  response  to  this 
notice.  In  the  event  that  an  e-mail 
submission  is  impossible,  submissions 
should  be  made  by  facsimile. 

Persons  making  submissions  by  e- 
mail  should  use  the  following  subject 
line:  "United  States — Central  America 
Free  Trade  Agreement"  followed  by  (as 
appropriate)  "Notice  of  Intent  to 
Testify,"  "Testimony,"  or  "Written 
Comments."  Documents  should  be 
submitted  as  either  WordPerfect, 
MS  Word,  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 


confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  should  begin  with 
the  characters  "P-".  The  "P- '  or  "BC-" 
should  be  followed  by  the  name  of  the 
submitter.  Persons  who  make 
submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself  and 
not  as  separate  files. 

Written  comments,  notice  of 
testimony,  and  testimony  will  be  placed 
in  a  file  open  to  public  inspection 
pursuant  to  15  CFR  2003.5,  except 
business  confidential  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2003  6. 
Business  confidential  information 
submitted  in  accordance  with  15  CFR 
2003.6  must  be  clearly  marked 
"Business  Confidential"  at  the  top  of 
each  page,  including  any  cover  letter  or 
cover  page,  and  must  be  accompanied 
by  a  nonconfidential  summary  of  the 
confidential  information.  All  public 
documents  and  nonconfidential 
summaries  shall  be  available  for  public 
inspection  in  the  USTR  Reading  Room. 
The  USTR  Reading  Room  is  open  to  the 
public,  by  appointment  only,  from  10 
a.m.  to  12  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday.  An 
appointment  to  review  the  file  must  be 
scheduled  at  least  48  hours  in  advance 
and  may  be  made  by  calling  (202)  395- 
6186. 

General  information  concerning  the 
Office  of  the  United  States  Trade 
Representative  may  be  obtained  by 
accessing  its  Internet  Web  site  (http:// 
www.ustr.govl. 

Carmen  Suro-Bredie, 

Chairman.  Trade  Policy  Staff  Committee. 
|FR  Dor.  02-2fi200  Filed  10-15-02;  8:45  am) 

BILUNG  CODE  31 90-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Renewal 
From  tiie  Office  of  Management  and 
Budget  (0MB)  of  Six  Current  Public 
Collections  of  information 

AGENCY:  Federal  A\  iation 
Administration  (FAA),  DOT. 
ACTION:  Notice, 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  the  FAA  invites  public 
comment  on  six  currently  approved 
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public  information  collections  which 
will  be  submitted  to  OMB  for  renewal 
DATES:  C^omments  must  be  received  on 
or  before  December  16.  2002. 
ADDRESSES:  Comments  must  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address;  Ms  [udy  Street.  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100.  800  Independence  Ave..  SW.. 
Washington.  DC  20591 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
|udv  Street  at  the  above  address  or  on 
(202) 267-9895 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  ccjilection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number 
Therefore,  the  FAA  solicits  comments 
on  the  following  current  collections  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  accuracy 
of  the  agencys  estimate  of  the  burden, 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  the  clearances  of 
the  following  information  collections. 

1  2120-0026.  Domestic  and 
International  Flight  Plans  Title  44 
I'.S.f!..  paragraph  4010J(b)  authorizes 
regulations  governing  the  flight  of  the 
aircraft.  14  CFR  91  prescribes 
requirements  for  filing  domestic  and 
international  flight  plans  The 
information  is  collected  to  provide 
services  to  aircraft  inflight  and 
protection  of  persons  and  propertv  of 
the  ground.  The  current  estimated 
annual  reporting  burden  is  29.3.072 
hours. 

2  2120-0039,  Operating 
Requirements:  Commuter  and  On- 
Demand  Operation— 14  CFR  Part  135, 
Title  49  i:  S.C..  .Section  44702. 
authorizes  the  issuance  of  air  c:arrier 
operating  certificates,  14  CFR  Part  135 
prescribes  requirements  for  Air  Carrier/ 
Commercial  Operators  The  information 
collected  shows  compliance  anil 
applicant  eligibilitv  for  these  operating 
certificates  The  current  estimated 
annual  reporting  burden  is  1.128.904 
hours. 

3  2120-0043.  Recording  of  Aircraft 
Conveyances  and  Security  Documents. 
Title  49,  IJ.S.C..  .Section  4411)8  provides 
for  establishing  and  maintaining  a 
system  for  recording  of  security 
conveyances  affecting  tith'  to.  or  intt;rest 
in.  U.S.  civil  aircraft,  as  well  as  certain 
specificallv  identified  engines, 
propellers,  or  spare  parts  locations,  and 
for  recording  of  releases  relating  to  those 


conveyances.  The  information  collected 
is  used  to  ensure  proper  compliance 
with  the  provisions  of  this  regulation 
and  to  ensure  that  the  national  air 
transportation  system  is  secure.  The 
current  estimated  annual  reporting 
burden  is  55.406  hours. 

4  2120-0606,  Fleet  and  Operations 
Reporting:  Grand  Canyon  National  Park. 
The  information  is  needed  to  establish 
accurate  information  on  overflights  of 
Grand  Canyon  National  Park  for  noise 
and  safety  management  purposes, 
validate  noise  models  for  use  in 
mitigation  studies,  determine  when  and 
where  noise  mitigation  is  required,  and 
provide  the  basis  for  a  flexible  and 
adaptable  noise  management  system. 
The  current  estimated  annual  reporting 
burden  is  48  hours. 

5  2120—0608,  Commercial  Space 
Transportation  Licensing  Regulations. 
The  required  information  is  used  to 
determine  if  applicant  proposals  for 
conducting  commercial  space  launches 
can  be  accomplished  in  a  safe  manner 
according  to  regulations  and  license 
orders  by  the  Office  (jf  the  Associate 
Administrator  for  Commercial  Space 
Transportation.  The  current  estimated 
annual  reporting  burden  is  3.236  hours. 

6  2120-0652.  Changes  in  Permissible 
Stage  2  Airplane  Operations.  The 
information  collected  is  used  by  the 
FAA  to  issue  special  flight  authorization 
for  nonrevenue  operations  of  Stage  2 
.urplanes  at  U.S.  Airports.  Since  this 
information  is  voluntarilv  submitted, 
operators  onlv  need  to  provide 
information  when  they  need  a  special 
flight  authorization.  The  current 
estimated  annual  reporting  burden  is  25 
hours. 

issued  in  Washington.  IXl.  on  October  H. 
2002 

ludilh  D.  Slrwet. 

FAA  Infonmitiun  Collection  Clearance 
Officer.  APF- 1(H). 
IFR  Doc.  02-26279  Filed  10-15-02;  8:45  ami 

BILLING  COO€  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
(Summary  Notice  No.  PE-2002-59] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  petitions  for 
e.xemption  received. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 


of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  qr  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  15,  2002. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-200X-XXXXX  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800^647-552 7)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/  dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandv  Buchanan-Sumter,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
Tel.  (202)  267-7271. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Wnshington.  DC.  on  October  10, 
20(12. 
Donald  P.  Byrne, 

.  \ssjs7(i;jf  C.hifl  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-13154. 

Petitioner:  Lauda  Air  Luftfahrt  AG. 

Section  of  14  CFH  Affected:  14  CFR 
129.28. 

Description  of  Relief  Sought:  To 
permit  Lauda  Air  Luftfahrt  AG  to 
operate  its  B-767  aircraft  into  U.S. 
airspace  with  cockpit  doors  that  do  not 
incorporate  features  to  restrict  the 
unwanted  entry  of  persons  into  the 
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flightdeck  that  are  operable  from  the 
flightdeck  only. 

[FR  Doc.  02-26287  Filed  10-15-02;  8:45  am] 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratlon 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Uae  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Santa  BartMra  Municipal  Airport, 
Goieta,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Santa  Barbara 
Municipal  Airport  imder  the  provisions 
of  the  49  United  States  Code  (U.S.C.) 
section  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  15,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd..  Room  3012, 
Lawndale,  CA  90261.  In  addition,  one 
copy  of  any  comments  submitted  to  the 
FAA  must  be  mailed  or  delivered  to  Ms. 
Karen  Ramsdell,  Airport  Director,  Santa 
Barbara  Municipal  Airport  at  the 
following  address:  601  Firestone  Road, 
Goieta,  CA  93117.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  city  of  Santa  Barbara  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Flynn,  Supervisor.  Arizona 
Standards  Section.  FAA  Airports 
Division.  15000  Aviation  Blvd., 
Lawndale.  CA  90261,  Telephone:  (310) 
725-3632.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  trom  a  PFC  at  Santa 
Barbara  Municipal  Airport  under  the 
provisions  of  the  49  U.S.C.  section 
40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  September  27.  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 


submitted  by  the  city  of  Santa  Barbara 
was  substantially  complete  within  the 
requirements  of  section  158.25  ol  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  28, 
2002. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  number 
02-03-C-OO-SBA. 

Proposed  charge  effective  date:  July  1 , 
2005. 

Proposed  charge  expiration  date:  May 
1,  2006. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  PFC  revenue 
approved  in  this  application: 
$1,142,000. 

Brief  description  of  proposed  use  of 
PFC  revenue  projects:  Master  Plan 
Implementation  Plan  Project/Taxiway  A 
and  Safety  Area;  Master  Plan 
Implementation  Aviation  Facilities 
Plan/Runway  Safety  Areas. 

Brief  description  of  proposed  impose 
and  use  Projects:  Taxiway  B  Runway 
Relocation;  Master  Plan  Implementation 
Plan  Project/Taxiway  M  Runway 
Incursion  Projects;  Master  Plan 
Implementation  Plan  Project/New 
Taxiway  Q.  Class  or  classes  of  air 
carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs:  Unscheduled  Air  Taxi  Operators 
Operating  under  FAR  part  135. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  Santa  Barbara. 

Issued  in  Lawndale,  California,  on  October 
2,  2002. 
Mia  P.  Ratclifr, 

Acting  Manager,  Airports  Division.  Western- 
Pacific  Region. 
|FR  Doc.  02-26286  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Draft  Environmental  Impact  Statement 
for  the  Monmouth-Ocean-Middlesex 
Rail;  Monmouth,  Ocean,  and  Middlesex 
Counties,  NJ 

AGENCY:  Federal  Transit  Administration 

(FTA). 

ACTION:  Notice  of  intent  to  prepare  a 

Draft  Environmental  Impact  Statement 

(DEIS). 


SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  issuing  this 
notice  to  advise  agencies  and  the  public 
that,  in  accordance  with  the  National 
Environmental  Policy  Act,  FTA  and  the     . 
NJ  TRANSIT  Corporation  will  prepare  a 
Draft  Enviromnental  Impact  Statement 
(DEIS)  to  evaluate  and  document  the 
effects  of  potential  rail  service 
alternatives  within  a  three  county  study 
area  bounded  by  the  Northeast  Corridor, 
the  North  Jersey  Coast  Line  and  the 
southern  Ocean  County  border,  located 
within  Mormiouth.  Ocean,  and 
Middlesex  Coimties,  New  Jersey. 

The  purpose  of  the  Monmouth-Ocean- 
Middlesex  Rail  Project  DEIS  is  to 
examine  the  potential  benefits,  costs, 
and  social,  economic,  and 
environmental  impacts  of  feasible 
alternatives  for  improving  mobility  in 
the  Mormiouth-Ocean-Middlesex  region. 
The  DEIS  will  identify  a  preferred 
alternative  that  will  improve  mobility 
within  that  region.  The  DEIS  will 
evaluate  a  Baseline  Alternative  and 
three  Commuter  Rail  Alternatives  of 
differing  alignment.  The  Monmouth 
Jvmction  Commuter  Rail  Alternative 
would  use  an  existing  rail  corridor  that 
runs  from  Monmouth  Junction  to 
Lakehurst  along  the  Jamesburg  Branch, 
the  Freehold  Secondary,  and  the 
Southern  Secondary  (Southern  Branch) 
to  provide  diesel  commuter  rail  service 
to  communities  in  all  three  counties. 
The  Red  Bank  Commuter  Rail 
Alternative  would  also  use  an  existing 
rail  corridor — continuously  from  Red 
Bank  to  Lakehurst  along  the  Southern 
Secondary  (Southern  Branch).  The 
Matawan  Commuter  Rail  Alternative 
would  use  the  abandoned  Freehold 
Branch,  Freehold  Secondary .  and  the 
Southern  Secondary  to  provide  diesel 
commuter  rail  service  from  Matawan  to 
Lakehurst.  All  three  alternatives  would 
require  improvements  to  the  existing 
track  and  require  the  construction  of 
some  new  transportation  infrastructure, 
including  tracks,  stations  and  yards.  The 
Commuter  Rail  Alternatives  under 
consideration  were  identified  and 
preliminarily  assessed  as  part  of  the 
MOM  Draft  Major  Investment  Study 
(MIS)  Report  (February  1996).  along 
with  a  recommended  Enhanced  Bus 
service. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  the  DEIS 
should  be  sent  to  N)  TRANSIT  by 
January  31,  2003.  See  ADDRESSES  below. 

Scoping  meeting:  Public  scoping 
meetings  for  the  Monmouth-Ocean- 
Middlesex  Rail  Project  DEIS  will  be 
held  on: 
Middlesex  County,  Tuesday,  December 

3  2002,  1:30  pm  to  9:30  pm.  Holiday 
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Inn — Monroe  Township,  390  Forsgate 
Drive.  Jaznesburg,  New  Jersey  08831 
Ocean  County.  Wednesday.  December  4. 
2002,  1:30  pm  to  9:30  pm,  Ramada 
Inn  of  Toms  River,  2373  Route  9, 
Toms  River.  New  Jersey  08755 
Monmouth  County,  Monday.  December 
9,  2002,  1:30  pm  to  9:30  pm.  Freehold 
Gardens.  50  Gibbon  Place.  Freehold. 
New  Jersey  07728 
Registration  to  speak  will  begin  at 
1:30  pm  and  will  remain  open  until  9 
pm. 

People  with  special  needs  should 
contact  James  Schwarzwalder  at  NJ 
TRANSIT  at  the  address  below  or  call 
the  study  toll-free  information  line  at  1- 
866-MOM-DElS.  The  buildings  are 
accessible  to  people  with  disabilities.  A 
sign  language  interpreter  will  be  made 
available  for  the  hearing  impaired  by 
calling  the  study  toll-free  information 
hne  at  1-866-MOM-DEIS 

Scoping  material  will  be  available  at 
the  meetings  and  may  also  be  obtained 
in  advance  of  the  meetings  by 
contacting  James  Schwarzwalder  at  the 
address  below  or  by  calling  the  study 
toll-free  mformation  line  above  Oral 
and  written  comments  may  be  given  at 
the  scoping  meetings;  a  stenographer 
will  record  all  comments 
ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  James 
Schwarzwalder.  Project  Manager.  NJ 
TRANSIT.  One  Penn  Plaza  East. 
Newark,  NJ  07105-2246  or  via  e-mail  to 
MOMcomments@njtransit.com.  The 
scoping  meetings  will  be  held  at  the 
locations  identified  above 
FOR  FURTHER  INFORMATION  CONTACT:  If 
yoirwish  to  be  placed  on  the  mailing 
list  to  receive  further  information  as  the 
study  develops,  contact  James 
Schwarzwalder  at  the  above  address  or 
call  the  study  toll-free  information  line 
at  1-866-M6M-DEIS  For  further 
information  you  may  also  contact:  Ms 
Carmen  Orta,  AICP,  Community 
Planner,  Office  of  Planning  and  Program 
Development,  Federal  Transit 
Administration,  Region  II,  One  Bowling 
Green,  Room  429,  New  York.  10004- 
1415:  phone:  212-668-2170.  fax:  212- 
668-2136 
SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

The  FTA  and  NJ  TRANSIT  invite  all 
interested  individuals  and 
organizations,  and  federal,  state,  and 
local  agencies  to  provide  comments  on 
the  scope  of  the  study  During  the 
scoping  process,  comments  should 
focus  on  identifying  specific  social, 
economic,  or  environmental  issues  to  be 
evaluated  and  suggesting  alternatives, 
which  mav  be  less  costlv  or  have  less 


environmental  impacts,  while  achieving 
the  similar  transportation  objectives. 
(Comments  should  focus  on  the  issues 
and  alternatives  for  analysis  and  not  on 
a  preference  for  a  particular  alternative. 
Scoping  materials  will  be  available  at 
the  meetings  or  in  advance  of  the 
meetings  by  contacting  James 
Schwarzwalder  at  NJ  TRANSIT,  as 
indicated  above. 

NJ  TRANSIT  is  currently  plaiming  a 
major  network  expansion  project  that 
has  relevance  to  the  MOM  DEIS.  Access 
to  the  Region's  Core  Study  (ARC)  is  a 
joint  study  being  undertaken  by  NJ 
TRANSIT,  the  Port  Authority  of  New 
York  and  New  Jersey,  and  the 
Metropolitan  Transportation  Authority 
of  New  York.  The  ARC  study  is 
evaluating  options  for  improved  access 
to  Midtown  Manhattan  from  points  east 
and  west,  with  both  near-  and  lone-term 
alternatives.  Near-term  alternatives 
focus  on  expanding  the  capacity  of  Perm 
Station,  while  the  proposed  long-term 
alternative  would  create  a  new  trems- 
Hudson  tunnel  to  Penn  Station  New 
York  and  potentially  a  new  Midtown 
Manhattan  rail  tunnel  connecting  Penn 
Station  and  Grand  Central  Terminal. 
ARC  will  provide  additional  capacity  to 
New  York  City,  thereby  potentially 
changing  the  effects  of  integrating  MOM 
service  into  existing  New  Jersey  Transit 
commuter  rail  services.  The  MOM  DEIS 
will  therefore  incorporate  these 
elements  of  ARC  as  needed. 

Following  the  public  scoping  process, 
public  outreach  activities  will  include 
meetings  with  a  Community  Liaison 
Committee  (CLC)  established  for  the 
study  and  comprised  of  coirununity 
leaders;  public  meetings  and  hearings; 
distribution  of  study  newsletter(s);  a 
MOM  Study  web  site;  and  use  of  other 
outreach  mechanisms.  Every  effort  will 
be  made  to  ensure  that  the  widest 
possible  range  of  public  participants 
have  the  opportunity  to  attend  general 
public  meetings  (e.g.,  scoping  meetings 
and  public  hearing(s))  held  by  NJ 
TRANSIT  to  solicit  input  on  the 
Monmouth-Ocean-Middlesex  Rail 
Project  DEIS.  Attendance  will  be  sought 
through  mailings,  notices, 
advertisements,  and  press  releases. 

II.  Description  of  Primary  Study  Area 
and  Transportation  Needs 

The  primary  study  area  is  located  in 
Monmouth,  Ocean,  and  Middlesex 
Counties  in  New  Jersey,  east  of  the 
Northeast  Corridor,  and  west  of  the 
North  Jersey  Coast  Line.  It  is  located 
approximately  22  to  50  miles  south  of 
Newark.  NJ.  The  municipalities  within 
the  primary  study  area  are  listed  below. 


Monmouth  County 

Aberdeen 

Colts  Neck 

Eatontown 

Englishtown 

Farmingdale 

Freehold  Borough 

Freehold  Township 

Howell 

Manalapan 

Marlboro 

Matawan 

Red  Bank 

Shrewsbury  Borough 

Shrewsbury  Township 

Tinton  Falls 

Wall 

Ocean  County 

Lakewood 

Lakehurst 

Manchester 

Dover 

Jackson 

Middlesex  County 

Jamesburg 

Monroe 

South  Brunswick 

The  purpose  of  the  MOM  DEIS  is  to 
examine  in  further  detail  the  most 
promising  solutions  for  addressing 
mobility  issues  in  Monmouth,  Ocean, 
and  Middlesex  Counties  in  New  Jersey 
that  were  identified  through  the  MIS 
process.  The  focus  of  the  DEIS  will  be 
to  identify  a  preferred  alternative  to 
improve  mobility  in  the  region  while 
being  sensitive  to  the  economic  and 
environmental  considerations  on  a  local 
and  regional  basis. 

The  following  existing  and  forecasted 
reasons  dictate  the  need  for  a 
transportation  investment  in  the 
Monmouth-Ocean-Middlesex  region: 

•  Grovrth  and  development  in  the 
region  continue  at  high  rates; 

•  Increased  travel  is  causing 
congestion  and  stretching  transit 
capability; 

•  Delay  affects  all  transit  users,  but 
commutes  by  bus  or  rail  from  the 
southern  part  of  the  Study  Area 
generally  take  at  least  two  hours  from 
door  to  door; 

•  Air  quality  is  a  serious  problem; 

•  Most  municipalities  in  the  study 
area  do  not  have  direct  access  to  public 
transit  in  their  towns. 

•  Residents  in  these  municipalities 
lack  rail  service  and  any  nearly  bus 
service  is  often  inconvenient  and 
limited. 

m.  Alternatives 

The  alternatives  proposed  for 
evaluation  include:  (1)  The  Baseline 
Alternative,  which  includes  the  current 
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transportation  network  plus  all  ongoing, 
prograiruned,  and  committed  projects, 
such  as  the  Secaucus  Transfer  Station 
and  the  Hudson-Bergen  Light  Rail 
Transit  (HBLRT)  system;  (2)  the 
Monmouth  Junction  Commuter  Rail 
Alternative,  which  would  use  an 
existing  40.1 -mile  rail  corridor  that  runs 
frtjm  Morunouth  Junction  to  Lakehurst, 
through  Middlesex,  Monmouth,  and 
Ocean  Counties.  It  is  comprised  of  three 
distinct  railroad  segments:  the 
Jamesburg  Branch,  the  Freehold 
Secondary,  and  the  Southern  Secondary 
(Southern  Branch).  Trains  on  the 
Monmouth  Junction  Commuter  Rail 
Line  would  also  operate  on  the 
Northeast  Corridor  between  Monmouth 
Junction  and  Newark.  The  system 
would  provide  diesel  commuter  service 
to  communities  in  all  three  counties. 
The  line  would  begin  at  Morunouth 
Junction  (South  Brunswick)  and  would 
continue  southeast  through  Jamesburg, 
Englishtown,  Manalapan;  Freehold 
Borough,  Freehold  Township,  Howell, 
and  Farmingdale.  It  would  proceed 
southward  from  Farmingdale  to 
Lakehurst  passing  through  Howell. 
Lakewood,  Jackson,  Dover,  and 
Manchester;  (3)  the  Red  Bank  Commuter 
Rail  Alternative  uses  the  27.65-mile 
long  Southern  Secondary,  which  runs 
continuously  from  Red  Bank  to 
Lakehurst.  The  line  would  be  accessed 
from  a  direct  connection  with  NJ 
TRANSIT'S  North  Jersey  Coast  Line 
(NJCL)  in  Red  Bank.  The  railroad  is 
owned  by  the  NJ  TRANSIT  and  is 
operated  as  a  freight  railroad  by  Conrail 
Shared  Assets  Corporation.  This 
commuter  rail  alternative  would 
establish  diesel  commuter  rail  service 
from  Red  Bank  junction  through 
Shrewsburg,  Eatontown,  Tinton  Falls, 
Howell,  Farmingdale,  Lakewood. 
Jackson,  Dover,  Memchester,  and 
Lakehurst;  and  (4)  the  Matawan 
Commuter  Rail  Alternative  would  use 
an  approximately  35.8-mile  rail  corridor 
that  runs  from  Matawan  to  Lakehm-st. 
This  alternative  is  comprised  of  three 
distinct  railroad  segments:  the  Freehold 
Branch  (currently  abandoned),  the 
Freehold  Secondary,  and  the  Southern 
Secondary  (Southern  Branch).  This 
alternative  would  provide  diesel 
commuter  rail  service  to  communities  in 
Monmouth  and  Ocean  Counties.  The 
line  would  begin  at  Matawan,  where  the 
Freehold  Branch  would  connect  to  the 
North  Jersey  Coast  Line  (NJCL).  It  would 
proceed  south  from  Matawan,  Marlboro, 
Manalapan,  Freehold  Borough,  and 
Freehold  Township.  It  would  then 
continue  to  proceed  southward  from 
Farmingdale  to  Lakehurst,  passing 
thrpugh  Howell,  Lakewood,  Jackson, 


Dover,  Manchester,  and  South 
Lakewood.  Trains  would  operate  on  the 
North  Jersey  Coast  Line  (NJCL)  between 
Matawana  and  Rahway  and  on  the 
Northeast  Corridor  (NEC)  from  Rahway 
to  Newark.  Each  of  the  commuter  rail 
alternatives  will  involve  improvements 
to  existing  tracks  and  construction  of 
new  transportation  infrastructure,  such 
as  tracks,  station  structures,  and  yards. 

IV.  Probable  Efifects 

The  FTA  and  NJ  TRANSIT  will 
evaluate  all  potential  changes  to  the 
social,  economic,  and  physical 
environment,  including  land  acquisition 
and  displacements;  land  use,  zoning 
and  economic  development;  parklands; 
community  disruption;  aesthetics; 
historic  and  archaeological  resources; 
traffic  and  parking;  air  quality;  noise 
and  vibration;  water  quality;  wetlands; 
ecologically  sensitive  areas;  endangered 
species;  energy  requirements  and 
potential  for  conservation;  hazardous 
waste;  environmental  justice;  safety  and 
seciu'ity;  and  cumulative  impacts.  Key 
areas  of  environmental  concern  would 
be  in  the  areas  of  potential  new 
construction  (e.g.  structures,  new 
stations,  new  track,  etc.)  The  impacts 
will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operation  of  each 
•Itemative.  Measures  to  mitigate  any 
significant  adverse  impacts  will  be 
identified. 

V.  FTA  Procedures 

The  DEIS  is  being  prepared  in 
accordance  with  the  National 
Envirormiental  Policy  Act  of  1969 
(NEPA),  as  amended,  and  implemented 
by  the  Council  on  Environmental 
Quality  (CEQ)  regulations  (40  CFR  Parts 
1500-1508),  the  FTA/Federal  Highway 
Administration's  Environmental  Impact 
regulations  (23  CFR  Part  771).  and  the 
FTA/FHWA  Statewide  Planning/ 
Metropolitan  Plaiming  regulations  (23 
CFR  Part  450).  This  study  will  also 
comply  with  the  requirements  of  the 
National  Historic  Preservation  Act  of 
1966,  as  amended.  Section  4(f)  of  the 
1966  U.S.  Department  of  Transportation 
Act,  the  1990  Clean  Air  Act 
Amendments,  the  Executive  Order 
12898  on  Environmental  Justice,  and 
other  applicable  rules,  regulations,  and 
guidance  documents.  A  Draft  Major 
Investment  Study  has  been  prepared  for 
this  project  (1996).  The  DEIS  will 
reference  the  results  of  that  study,  as 
well  as  the  various  supplemental 
studies  conducted  subsequent  to  the 
Draft  (MIS),  including  an  evaluation  of 
the  potential  social,  economic,  and 
envirorunental  impacts  of  the 
alternatives.  Upon  completion,  the  DEIS 


will  be  available  for  public  and  agency 
review  and  comment.  Public  hearingls) 
will  be  held  within  the  study  area.  On 
the  basis  of  the  DEIS  and  the  public  and 
agency  comments  received,  a  locally 
preferred  alternative  will  be  selected,  tii 
be  further  detailed  in  the  FEIS. 

Dated:  October  9.  2002. 
Letitia  Thompson. 

Regional  Administrator.  THO-II.  Federal 

Transit  Administrator. 

[FR  Doc.  02-26289  Filed  10-1,5-02:  8:45  am] 

BILUNG  CODE  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Secretariai  Extension  of  Authority: 
Marine  War  Risk  insurance  Under  Title 
XII  Of  the  Merchant  Marine  Act,  1936 

On  December  12.  2001.  President 
George  W.  Bush  approved  the  provision 
of  vessel  war  risk  insurance  by 
memorandum  to  the  Secretary  of  State 
and  the  Secretary  of  Transportation.  The 
approval  was  for  the  provision  by  the 
Secretary  of  Transportation  of  insurance 
or  reinsurance  of  vessels  (including 
cargoes  and  crews)  entering  the  Middle 
East  region  against  loss  or  damage  by 
war  risks  in  the  manner  and  to  the 
extent  approved  in  Title  XII  of  the  Act. 
46  U.S.C.  App.  128.  1281,  et  seq. 

The  President  delegated  to  the 
Secretary  of  Transportation  the 
authority  vested  in  him  by  section  1 202 
of  the  Act  to  approve  the  provision  of 
insurance  or  reinsurance  after  the 
expiration  of  six  months  and  to  bring 
this  approval  to  the  attention  of  all 
operators  and  to  arrange  for  its 
publication  in  the  Federal  Register. 

On  August  23,  2002,  the  Secretan.-  of 
Transportation  approved  the  extension 
of  the  authority  to  provide  such 
insurance  for  another  six-month  period, 
beginning  June  13,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Strassburg,  Chief.  Division  of  Marine 
Insurance.  Maritime  Administration. 
400  Seventh  St..  SW..  Washington.  DC 
20590,  Phone  Nunber  (202)  366-4156. 

By  Order  of  the  Maritime  Administration. 

Dated:  October  9.  2002. 
Joe  C.  Richard. 

Secretan'.  Maritime  Administration. 
IFR  Doc.  02-26241  Filed  10-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doctcet  No.  NHTSA  02-13571] 

Motor  Vehicle  Safety:  Reimbursement 
Prior  to  Recall 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
a  proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperworlt  Reduction  Act  of 
1995.  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collection  of 
information. 

This  document  describes  a  collection 
of  information  for  which  NHT.S.\ 
intends  to  seek  OMB  apprtjval 
DATES:  Comments  must  be  received  on 
or  before  December  16.  2002 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  is 
submitted  to  Docket  Management,  Room 
PL-401.  400  Seventh  Street  SW., 
Washington,  DC  20590  Plea.se  identify 
the  propose  collection  of  infonnation  for 
which  a  comment  is  provided  by 
referencing  its  OMB  Clearance  Number 
It  is  requested,  but  not  required,  that 
one  (1)  original  plus  two  (2)  copies  of 
the  comments  be  provided.  The  Docket 
Section  is  open  on  weekdays  from  9:30 
a.m.  to  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Cieorge  Person,  Office  of  Defet:ts 
Investigation,  NHTSA.  400  Seventh 
Street,  SVV.,  Room  5326,  Washington, 
DC  20590.  Mr  Persons  telephone 
number  is  (202)  366-5210. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995. 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  fif  the 


agcnc:v.  including  whether  the 
mformation  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collections  of  information: 

Reimbursement  Prior  to  Recall 

Type  of  Request — Revision  to  existing 
collection. 

OMB  Clearance  Mumber— 2127-0004. 

Requested  Expiration  Date  of 
Approval — Three  years  from  effective 
date  of  final  rule  on  reimbursement 
prior  to  recall. 

Summun'  of  Collection  of 
Information — The  Transportation  Recall 
Enhancement.  Accountability,  and 
Documentatir)n  (TREAD)  Act.  was 
enacted  on  November  1.  2000,  Pub.  L. 
106-414.  Section  6(b)  of  the  TREAD  Act 
amended  49  U.S.C.  30120(d)  to  require 
a  manufacturer's  remedy  program  to 
include  a  plan  for  reimbursing  an  owner 
or  purchaser  who  incurred  the  cost  of 
the  remedy  within  a  reasonable  time  in 
advance  of  the  manufacturer's 
notification  under  subsection  (b)  or  (c) 
of  section  30118.  On  December  11. 
2001,  NHTSA  issued  a  notice  of 
proposed  rulemaking  that  would 
implement  this  section  by  amending  49 
CFR  573.6  to  require  manufacturers  to 
submit  reimbursement  plans  to  NHTSA 
and  by  adding  a  new  section,  49  CFR 
573  13,  that  sets  forth  what  must  be 
included  in  such  plans. 

Descnption  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — This  information  is 
net:essar\'  to  enable  NHTSA  to  review 
manufacturers'  reimbursement  plans  to 
ensure  that  thev  meet  the  requirements 
of  the  TREAD  Act  and  49  CFR  573.13. 
and  to  assure  that  the  information  will 
be  available  to  the  public. 

Description  of  the  Likely  Respondents 
I  Including  Estimated  Number  and 
Proposed  Frequency  of  Responses  to  the 
Collection  of  In  formationh— All 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  thai  conduct 
safety  recall  campaigns  would  be 


required  to  comply  with  the  reporting 
requirements.  Based  on  recent  history, 
we  estimate  that  fewer  than  500  safety 
recall  campaigns  will  be  conducted 
annually  by  no  more  than  170  different 
manufacturers.  The  rule  would  allow 
manufacturers  to  submit  general 
reimbursement  plans  that  may  be 
incorporated  into  defect  and 
noncompliance  information  reports 
submitted  to  NHTSA  pursuant  to  49 
CFR  part  573  (part  573  Reports)  by 
reference  rather  than  providing  detailed 
plans  to  NHTSA  for  each  safety  recall 
campaign.  Specific  information 
regarding  a  particular  campaign,  such  as 
the  dates  for  the  reimbursement  period, 
would  be  submitted  for  each  recall  as 
part  of  the  manufacturer's  part  573 
Reports. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — In  order  to  provide  the 
required  information,  manufacturers 
that  conduct  a  recall  must  prepare  a 
reimbursement  plan  and  submit  it  to 
NHTSA.  Ordinarily,  we  expect  that  this 
will  consist  of  a  general  plan  and 
supplemental  information  specific  to 
each  recall.  We  estimate  that  preparing 
the  general  plan  would  require  8  hours 
of  a  combination  of  types  of  staff  at  an 
average  hourly  rate  of  $60.00  per  hour. 
Further,  we  estimate  that  no  more  than 
one  hour  would  be  required  to  include 
the  additional  information  about  a 
particular  recall  into  individual  part  573 
Reports.  The  total  burden  hours  would 
be  1.860  hours  ((8xl70)+(lx500))  and 
the  total  cost  of  the  hours'  burden 
would  be  $111,600  (1.860x$60). 

Estimate  of  the  Total  Annual  Costs  of 
the  Collection  of  Information — Other 
than  the  cost  of  the  hours'  burden,  we 
estimate  that  there  would  be  no 
additional  annual  costs  associated  with 
this  information  collection. 

Authority:  44  U.S.C.  3.506(f:);  delegation  of 
authority  at  49  CFR  1.50.  and  501. 3(i:). 

Issued  on:  October  9.  2002. 
Kenneth  N.  Weinstein. 

Associate  Adrninistratnr  for  Enforcement. 
IFR  Doc.  02-26201  Filed  10-15-02;  8:45  ami 

BILUNG  CODE  4910-59-P 


63962 


Federal  Register /Vol.  67,  No.  200  /  Wednesday.  October  16,  2002 /Notices 


Federal  Register / Vol.  67.  No.  200 /Wednesday,  October  16,  2002 /Notices 


63961 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safey 
Administration 

[U.S.  DOT  Docket  NumlMr  NHTSA-02- 
13553] 

Reports,  Forms,  and  Racord  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 

Safety  Administration,  Department  of 

Transportation. 

ACTION:  Request  for  public  comment  on 

proposed  collection  of  information, 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB),  Under  procedm-es  established 
by  the  Paperwork  Reduction  Act  of 
1995.  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  December  16,  2002. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  number. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  conmient  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  9  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Ronald 
Filbert  NHTSA  400  Seventh  Street,  SW., 
5238,  NT!  200,Washington,  DC  20590. 
Mr.  Filbert's  telephone  nvunber  is  (202) 
366-2121.  Please  identify  the  relevant 
collection  of  information  by  referring  to 
its  OMB  Control  Number. 
SUPPL£MENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  infonnation  to  OMB  for 
approval,  it  must  first  publish  a 
docimient  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 


such  a  document.  Under  OMB's 
regulation  (at  5CFR  1320.8(d),  an  agency 
must  ask  for  public  comment  on  the 
following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  now  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements.  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Title:  23  CFR  part  1313  Certificate 
Requirements  for  Section  410  State 
Grants  for  Drunk  Driving  Prevention 
Programs. 

OMB  Control  Number:  2127-0501. 
Affected  Public:  State  Government. 
Form  Number:  NA. 

Abstract:  The  National  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  enacted  in  1998,  revised  the  law, 
altering  the  criteria  to  qualify  for  a  grant. 
On  November  18.  1988.  President 
Reagan  signed  into  law  the  Drunk 
Driving  Prevention  Act  of  1988  (23  USC 
410)  establishing  a  new  anti-drunk 
driving  incentive  program.  The  purpose 
of  the  grant  program  is  to  promote 
highway  traffic  safety  by  encouraging 
the  states  to  establish  certain  measures 
to  prevent  drinking  and  driving.  It 
provides  grant  funds  to  states  that  adopt 
these  measures. 

The  program  provides  for  a  two-tier 
grant  system  as  an  incentive  to  states  to 
implement  effective  laws  and  programs 
to  reduce  the  drunk  driving  problem. 
The  first  tier  provides  basic  grants  for 
those  states  that  comply  with  specific 
Programmatic  or  Performance  criteria. 
The  second  tier  provides  supplemental 
grants  for  meeting  additional  traffic 
safety  program  criteria. 

To  establish  eligibility  for  the  grants 
(basic  and  supplemental),  a  state  must 
submit  to  NHTSA  documentation 
demonstrating  that  it  complies  with 
each  of  the  requirements  of  the  rule. 
Much  of  the  information  required  for 
the  410  application  is  already  generated 
by  the  states  as  part  of  the  development 


of  their  Section  402  Highway  Safety 
Plan  (HSP)  or  other  ongoing  impaired 
driving  programs.  To  keep  the  reporting 
burden  on  the  states  to  a  minimum, 
states  prepare  and  submit  their  Section 
410  plans,  that  indicate  how  they  intend 
to  use  thfc  grant  funds,  as  part  of  their 
existing  HSP.  The  required  Highway 
Safety  Program  Cost  Summary  Form  HS 
217.  OMB  Clearance  Number  2127- 
0003.  is  currently  used  by  the  states  to 
comply  with  other  highway  safety  grant 
programs.  Consequently,  the  state  is  not 
required  under  the  rule  to  prepare  or  fill 
out  new  forms  or  develop  a  separate 
process  to  receive  grants  under  Section 
410. 

Estimated  Annual  Burden:  45  hours 
per  respondent  per  year. 

Number  of  Respondents:  all  50  States 
and  the  District  of  Columbia. 

Issued  on:  October  9.  2002. 
Marlene  Markison. 

Chief  of  Program  Resources.  Office  of  Injury 

Control  Operations  and  Resources 

IFR  Doc.  02-26274  Filed  10-15-02;  8:45  am] 

BILLING  CODE  4910-S9-4> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Modification  of  a 
Previously  Approved  Antittieft  Device; 
Saab 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Grant  of  petition  for 
modification  of  a  previously  approved 
antitheft  device. 

SUMMARY:  On  May  8,  2002,  Saab  Cars, 
USA.  Inc.  (Saab)  filed  a  petition  with 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  asking  for  a 
third  modification  to  an  agency- 
approved  exemption  from  the  vehicle 
theft  prevention  standard  for  its  9-3 
vehicle  line  which  replaced  its  900 
vehicle  line  in  MY  1999.  NHTSA  is 
granting  Saab's  petition  for  modification 
of  its  exemption  from  the  parts-marking 
requirements  of  the  vehicle  theft 
prevention  standard  for  its  model  year 
(MY)  2003  9-3  vehicle  line  because  it 
has  determined,  based  on  substantial 
evidence,  that  the  antitheft  device 
described  in  Saab's  petition  to  be  placed 
on  the  vehicle  line  as  standard 
equipment  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements. 
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DATES:  The  exemption  granted  by  this 
notice  is  effective  at  the  beginning  of  the 
2003  model  year 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Rosalind  Proctor,  Office  of  Planning  and 
Consumer  Standards,  NHTSA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846  Her  fax  number  is 
(202) 493-2290 

SUPPLEMENTARY  INFORMATKMJ:  On  |uly 
26,  1993.  NHTSA  published  in  the 
Federal  Register  a  notice  granting  a 
petition  from  Saab  for  an  exemption 
from  the  parts  marking  requirements  of 
the  vehicle  theft  prevention  standard  for 
the  Saab  900  car  line  beginning  with 
MY  1994  (See  58  PR  39853).  By  letters 
dated  September  8  and  12,  1994,  Saab 
petitioned  for  the  first  modification  to 
its  device.  The  agency  determined  that 
the  proposed  changes  made  on  Saab 
900's  antitheft  device  for  MY  1995  were 
de  minimis  changes  and  did  not  require 
it  to  submit  a  petition  to  modify  its 
exemption  pursuant  to  49  CFR  Part 
543.9(c)(2). 

On  June  20.  1997,  Saab  submitted  a 
second  petition  for  modification  of  its 
previously  approved  antitheft  svstem  for 
MY  1999  On  October  24.  1997.  NHTSA 
published  in  the  Federal  Register  a 
notice  granting  in  full  Saabs  second 
petition  for  modification  for  the  MY 
1999  9-3  vehicle  hne  (See  62  PR  55453) 

Saab's  submission  of  May  8.  2002  is 
a  complete  petition,  as  required  by  49 
CFR  part  543  9(d).  in  that  it  meets  the 
general  requirements  contained  in  49 
CFR  part  543.5  and  the  specific  content 
requirements  of  49  CFR  part  543.6 
Saab's  petition  provides  a  detailed 
description  of  the  identity,  design  and 
location  of  the  components  of  the 
antitheft  system  in  the  vehicle 
beginning  with  the  2003  model  year.  On 
July  3,  2002.  the  agency  contacted  Saab 
by  telephone  and  obtained  additional 
information  which  clarified  the  nature 
of  the  changes  to  its  antitheft  system  for 
Its  MY  2003  9-3  vehicle  line. 

In  its  MY  2003  petition  for 
modification,  Saab  stated  that  for  MY 
2003  its  immobilizer  system  has  been 
improved  Specifically,  the  system 
incorporates  several  electronic  control 
units  (ECU's)  in  the  immobilizer  chain 
for  component  theft  protection  This 
improvement  will  prevent  stolen 
components  from  working  if  they  are 
mounted  in  other  vehicles.  Another 
improvement  is  the  elimination  of  the 
conventional  ignition  key.  A 
transponder  unit  with  remote  arm/ 
disarm  features  has  replaced  the 
traditional  mechanical  key,  unlike  the 
previous  antitheft  system  in  which  the 
remote  transmitter  would  not  arm  or 


disarm  the  starter  immobilization 
feature  of  the  system.  This  is  a  change 
from  the  previously  approved  system,  in 
which  the  driver/operator  will  be  able  to 
arm  the  system,  activate  the  central- 
locking  feature  and  monitor  the 
protected  areas  of  the  vehicle  from 
unauthorized  tampering  either  by  using 
the  remote  transmitter  or  locking  the 
driver's  or  passenger's  door  with  the 
correct  ignition  key. 

Saab  also  stated  that  for  MY  2003, 
there  is  only  one  exterior  accessible 
mechanical  door  lock  on  the  2003  Saab 
9-3.  The  exterior  locking  mechanism  is 
capped  with  a  plastic  cover  and  is  only 
meant  to  be  used  in  emergency 
situations  in  which  the  vehicle  or 
remote  battery  is  dead.  In  these 
situations,  the  plastic  cap  can  be 
removed  and  the  vehicle  can  be  locked/ 
unlocked  with  a  mechanical  key  found 
within  the  transponder  unit.  However, 
using  the  emergency  key  will  not  army 
disarm  the  alju-m. 

In  order  to  ensure  reliability  and 
durability  of  the  device,  Saab  stated  that 
its  system  is  designed  to  work 
maintenance  free  throughout  the  life  of 
the  vehicle.  Necessary  precaution  has 
been  taken  with  regard  to 
electromagnetic  compatibility  such  that 
radiation  from  an  external  source  will 
not  render  the  system  inoperative.  Saab 
has  used  similar  systems  in  the  United 
States  since  1997. 

The  modified  system  is  armed 
whenever  the  vehicle  is  locked  using 
the  transponder/ignition  key  unit.  It  is 
disarmed  when  unlocking  using  the 
same  unit  In  case  of  an  emergency  in 
which  the  vehicle  must  be  unlocked 
using  the  emergency  mechanical  key, 
the  alarm  will  be  activated  and  will  only 
deactivate  when  the  transponder/ 
Ignition  key  unit  is  placed  in  the 
ignition  slot  and  turned  to  the  on 
position.  At  this  point,  the  system 
recognizes  the  security  code  within  the 
transponder  unit  and  deactivates  the 
alarm. 

Saab  states  that  in  the  Highway  Loss 
Data  Institute  (HLDI)  data  published  in 
September  2001,  the  4-door  1998-2000 
Saab  900/9-3  had  a  theft  index  of  65 
(100  being  the  average  result). 

Saab  believes  that  the  antitheft  system 
for  model  years  2003  and  later  will 
provide  essentially  the  same  functions 
and  features  as  found  on  its  MY  1999- 
2002  systems  and  therefore,  its  modified 
system  will  provide  at  least  the  same 
level  of  theft  prevention  as  parts- 
marking  Saab  believes  that  the  antitheft 
system  proposed  for  installation  on  its 
MY  2003  9-3  line  is  likely  to  be  as 
effective  in  reducing  thefts  as 
compliance  with  the  parts-marking 
requirements  of  part  541. 


The  agency  has  evaluated  Saab's  MY 
2003  petition  for  modification  of  the 
exemption  for  the  9-3  vehicle  line  from 
the  parts-marking  requirements  of  49 
CFR  part  541,  and  has  decided  to  grant 
it.  It  has  determined  that  the  system  is 
likely  to  be  as  effective  as  parts-marking 
in  preventing  and  deterring  theft  of 
these  vehicles,  and  therefore  qualifies 
for  an  exemption  under  49  CFR  part 
543.  The  agency  believes  that  the 
modified  device  will  continue  to 
provide  five  types  of  performance  listed 
in  Section  543.6(b)(3):  Promoting 
activation;  preventing  defeat  or 
circumventing  of  the  device  by 
unauthorized  persons;  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants;  attracting 
attention  to  the  efforts  of  an 
unauthorized  person;  and  ensuring  the 
reliability  and  durability  of  the  device. 

NHTSA  suggests  that  if  the 
manufacturer  contemplates  making  any 
changes  the  effects  of  which  might  be 
characterized  as  de  minimis,  it  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on:  October  8.  2002. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  02-26288  Filed  10-15-02;  8:45  am] 

8ILUNG  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-55  (Sub-No.  623X)] 

CSX  Transportation,  inc.— 
Abandonment  Exemption — in  Putnam 
County,  IN 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  0.47-mile 
line  of  railroad  between  milepost  OOQ- 
189.18  (north  side  of  Grant  Street)  and 
the  end  of  track  at  milepost  OOQ- 
189.65,  in  Cloverdale,  Putnam  County, 
IN.  The  line  traverses  United  States 
Postal  Service  Zip  Code  46120. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
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the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reporte>.4«  CFR  1105.11 
(transmittal  letter).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  15,  2002,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,  1  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152. 27(c)(2), 2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  October  28,  2002.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  5,  2002,  with: 
Surface  Transportation  Board,  1925  K 
Street.  NW.,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  CSXT's 
representative:  Natalie  S.  Rosenberg, 
CSX  Transportation,  Inc.,  500  Water 
Street,  J150,  Jacksonville,  FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  October  21,  2002. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board, 
Washington.  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1552.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.] 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
ofSenice  Rail  Unes,  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $1,100.  See  49  CFR  1002.2(f)(25). 


Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  October  16,  2003.  and 
there  are  no  legal  or  regulator}'  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
■•WWW.STB.DOT.GOV.- 

Decided:  October  8.  2002. 

By  the  Board.  David  M.  Kon.si.hnik.. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
|FR  Doc.  02-26272  Filed  10-15-02:  8:45  am) 

BILUNC.  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-471  (Sub-No.  6X)] 

South  Kansas  and  Oklahoma  Railroad 
Company — Abandonment  Exemption — 
in  Crawford  County,  KS 

South  Kansas  and  Oklahoma  Railroad 
Company  (SKO)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon  a 
0.4-mile  line  of  railroad  between 
milepost  134.3  and  milepost  134.7. 
within  the  city  of  Pittsburg,  in  Crawford 
County.  KS.  The  line  traverses  United 
States  Postal  Service  Zip  Code  66762. 

SKO  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 


As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  H.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  15.  2002,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),-  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  October  28,  2002.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  5.  2002.  with: 
Surface  Transportation  Board.  1925  K 
Street,  NW.,  Washington.  DC  20423. 

A  copy  of  anv  petition  filed  with  the 
Board  should  be  sent  to  SKO's 
representative:  Karl  Morell.  Ball  lanik 
LLP,  1455  F  Street,  NW..  Suite  225. 
Washington,  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

SKO  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  October  21.  2002. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  WTiting  to  SEA  (Room  500, 
Surface  Transportation  Board. 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1552.  Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 


'The  Board  will  grant  a  slay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
bv  a  party  or  by  the  Board  s  Sretion  of 
Environmental  .Analysis  (.SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemptiims  effective  dale  Sff  Exfinption  ol  Out 
of-Srnicf  Rail  Lwi-s.  5  l.C.C.2d  J77  (19891  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

-  Each  offer  of  RnanciHl  assistani  e  must  1h' 
accompanied  bv  the  filing  fee.  which  currently  is 
set  at  SI. 100.  .See  49  CFR  1002.2(0(25). 
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Pursuant  tn  thf'  prnviM(m>  nt  4')  ('FK 
1152,24(rli:2j.  .SKO  shdli  filf  -i  nntu  >■  nt 
cimsummdtKin  with  thf  Bnanl  tn  -.iv;iiit\ 
that  It  ha.s  excrnscd  th>'  authnntv 
granted  and  full\  abandont'd  it>  Inif   It 
cnnsumrnation  has  not  been  etfec  tfd  h\ 
SKO's  filing  iif  d  notH  e  of 
consummation  by  (ktober  \h.  JOOi.  and 
there  are  no  legal  or  ret;ulator\  barriers 
to  consummation,  the  authorit\  to 
abandon  will  automata. alK  expire 

Board  decisions  and  notu:es  are 
available  on  our  Web  site  at 
wivn  sfh  ({(it  yn- 

De<;ide(i   '  )i  'utifr  .H   jimij 
By  the  Fin, in!    D.iv^S!    Kmsrhnik. 
Director,  Otin  »•  ot  Pmc  f'.Miings 

Vernon  .\.  Williams. 

Se(  rt'tan 

[FR  Doc  02-26273  Filed  10-15-02;  8:45  am] 

BILLING  COOe  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  tor 
comments. 

SUMMARY:  The  Department  of  the 
Trea.iurv,  as  part  of  its  continuint;  effort 
to  reduce  paperworii.  and  respondent 
burden,  inv  ites  the  general  public  and 
other  Federal  agencies  to  comment  on 
this  proposed  and/or  ctmtinuing 
information  collection,  as  requireil  hv 
the  Papen^ork  Reduction  Act  of  1995. 
Jhiblic  Law  104-13  (44  U.S.C. 
3506(c)(2)(A))   Currentlv.  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms. 
Department  of  the  Treasury .  is  soliciting 
comments  concerning  the  Application 
For  Permit  User  Limited  Display 
Fireworks  (18  L'.S  C"..  Chapter  40. 
Explosives). 

DATES:  Written  comments  shouhi  be 
received  on  or  before  Def:ember  Iti,  2002 
to  be  assured  of  consideration 
ADDRESSES:  Direct  all  written  c:onunents 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachusetts  Avenue.  N\V  . 
Washington.  DC  2022B.  telephone  (202) 
927-8930 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marv  lo  Hughes. 
Chief.  Firearms.  Explosives  and  Arson 
Services  Division.  650  Massachusetts 
Avenue.  N'W  .  Washington.  DC"  20226. 
telephone  (202) 927-8300 
SUPPLEMENTARY  INFORMATION: 


Titir:  Application  For  Permit  User 
Limited  [lisplav  Fireworks  (18  U.S.C. 
( ihapter  40.  Expl(jsives) 

( )MH  \umbfr   1 5 1  2-0399. 

Form  \umlHT  ATF  F  5400,21. 

At»itni(t  ATF  F  5400.21  is  used  to 
V  erif\  the  eligibility  of  and  grant 
[)ermission  to  the  holder  to  buv  or 
transport  explosives  in  interstate 
I ommerce  on  a  one-time  basis.  The 
recorti  retention  requirement  for  this 
information  collection  is  indefinitely- 
Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
onl\ 

Tv[>t'  (>t  Hrvifvv  Extension. 

Attt'itfd  Publii    Business  or  other  for- 
profit,  individuals  or  households. 

Estinuitfd  S'umhtT  of  Respondents: 
1.800 

Estinuited  Total  Annual  Burden 
Hour^   540 

Request  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  rwquest  for  OMB 
approval    .Ml  comments  will  bet:ome  a 
niatter  of  public  record.  Comments  are 
invited  on   (a)  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
agencv.  including  whether  the 
informatKm  shall  have  practical  utility: 
(b|  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  (;osts  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Datfd   ()(  t()b)er  7.  2002 
William  T  Earle. 

A'.si^lunt  Dirf(  tori M(in(ii>fnirnt I  ('FO 

ihK  [)<ii    02-26199  y\U'(i  10-1^-02;  84,5  am! 

BILUNG  COO€  4«10-3l-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  Advisory  Committee  on  Gulf 
War  Illnesses 

Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92-463 
(Federal  Advisory  Committee  Act)  that 
the  Research  Advisorv'  Committee  on 
Clulf  War  Veterans'  Illnesses  will  meet 
on  October  28-29,  2002,  at  the 


Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Room  230, 
Washington.  DC.  The  meeting  on 
October  28  will  convene  at  8:30  a.m. 
and  adjourn  at  5:30  p.m.  The  meeting  on 
October  29  will  convene  at  8  a.m.  and 
adjourn  at  4  p.m.  Both  meetings  will  be 
open  to  the  public. 

The  purpose  of  the  Committee  is  to 
provide  advice  and  make 
recommendations  to  the  Secretary  of 
Veterans  Affairs  on  proposed  research 
studies,  research  plans  and  research 
strategies  relating  to  the  health 
consequences  of  military  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War. 

On  October  28,  the  Committee  will 
hear  presentations  on  and  discuss 
treatments  and  neurological 
mechanisms.  On  October  29.  the  panel 
will  hear  presentations  on  and  discuss 
marker  studies,  merging  databases  and 
future  health  risks.  The  Committee  will 
also  develop  recommendations  and 
consider  future  topics.  Time  will  be 
available  for  public  comment  on  both 
days. 

Members  of  the  public  may  submit 
written  statements  for  the  Committee's 
review  to  Ms.  Laura  O'Shea,  Committee 
Manager,  Department  of  Veterans 
Affairs  (008A1).  810  Vermont  Avenue. 
NW..  Washington,  DC  20420.  Any 
member  of  the  public  wishing  future 
information  should  contact  Ms.  Laura 
O'Shea  at  (202)  273-5031. 

Dated:  October  9,  2002. 

Bv  direction  of  the  Secretary. 
Nora  E.  Egan, 

(AJininitlfi'  Managcmt'nt  OffirtT. 
iKR  Uo(  .  02-26245  Filed  10-15-02;  8:45  amf 
BILUNG  COOE  8320-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

National  Commission  on  VA  Nursing 

Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92-463 
(Federal  Advisory  Committee  Act)  that 
the  National  Commission  on  VA 
Nursing  will  hold  its  third  meeting  on 
October  24-25,  2002  at  the  Sheraton 
Pentagon  South  Alexandria,  4641 
Kenmore  Ave.  Alexandria.  VA  22304. 
On  October  24.  the  meeting  will  begin 
at  9  a.m.  and  adjourn  at  5  p.m.  On 
October  25.  the  meeting  will  begin  at  8 
a.m.  and  adjourn  at  2  p.m.  The  meeting 
is  open  to  the  public. 

Tne  purpose  of  the  Commission  is  to 
provide  advice  and  make 
recommendations  to  Congress  and  the 
Secretary  of  VA  regarding  legislative 
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and  organizational  policy  changes  to 
enhance  the  recruitment  and  retention 
of  nurses  and  other  nursing  personnel  in 
VA.  The  Commission  is  required  to 
submit  to  Congress  and  the  Secretary  of 
Veterans  Affairs  a  report,  not  later  than 
two  years  from  May  8,  2002,  on  its 
findings  and  recommendations. 
The  Commission  will  meet  to 
continue  work  on  information  gathering 
and  analysis.  On  October  24,  nursing 
data  extracted  from  the  2001  VA 
Employee  Survey  will  be  presented  and 


an  update  on  Commission  activities  will 
be  discussed.  On  October  25.  sub-groups 
will  make  presentations  on  assignments 
from  the  previous  meeting.  The 
Commission  will  determine  what 
additional  information  is  needed  and 
how  it  should  be  obtained. 

Members  of  the  public  may  direct 
written  questions  or  submit  prepared 
statements  for  review  by  the 
Commission  in  advance  of  the  meeting 
to  Ms.  Oyweda  Moorer.  Director  of  the 
National  Commission  on  VA  Nursing,  at 


Department  of  Vetercms  Affairs  (108N). 
810  Vermont  Avenue,  NW.. 
Washington,  DC  20420.  Any  member  of 
the  public  wishing  to  attend  the  meeting 
should  contact  Ms.  Stephanie  Williams. 
Program  Analyst  at  (202)  273-4944. 

Dated:  October  9.  2002 

B\  direction  of  the  .Secretar\'. 
Nora  E.  Egan. 

Committee  Management  Officer. 
[FR  Doc.  02-26244  Filed  10-1.5-02;  H:45  .iml 
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,\ 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previouslv 
published  Presidential   Rule   Proposed  Rule 
and  Notice  documents   These  corrections  are 
prepared  by  the  Otiice  oi  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  'n  the  issue 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFR  Parti 

Changes  in  Divisional  Structure  and 
Delegations  of  Authority 

C^iirrf^i'ti-in 

In  rule  iliKunifiit  ()J-2')()4M  ix'^iniiuit; 
on  page  62350.  in  thf  issuf  nt  Mnnd.ix , 
October  7,  2()0J.  niakf  the  tnllnwnm 
cnrrt'ctinn 

PART  1  —  CORRECTED 

On  pdfje  62.)5,1.  in  the  first  (  dIuiiui.  iii 
amendatorv  instruc;ti()n   i  .  iii  tiif  first 
line.     1  4d"  should  reaii     1  4  1a 

FRDi.i     (  J- J"i()4'i  F;i..i!  Ill- 1.1-02;  8;45  am 

BILLING  CODE   1505-01 -0 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Grant  of  Exclusive  or  Partially 
Exclusive  Licenses 

( .1  >irr(  tiiin 

In  notii  (■  (liiciinient  02-25  IHl 
he^inning  mi  page  f)2()39  in  the  issue  of 
■rhurs(|,i\ .  Octobt^r  ,i,  2002  make  the 
tiiUovving  ( iirrec.tions: 

1  ( )n  page  B2040.  in  the  first  colunn. 
Ill  [i.ir.i'^r.iph  5.,  ill  the  seventh  line. 

single"  should  read  "suitable" 

2  On  [lage  b2()41,  in  the  third 

I  iijuiiiii.  in  paragraph  20  .  in  the  sixth 
line.  "r.it.ibU  "  should  read  "rotatablv". 

'FKDiM     (J    J">1H1  l-iifd   ID- l')-(12.  (1  4.'i  ,un! 
BILLING  CODE  1 505-01 -D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  460 

[CMS-1201-IFC] 
RIN  0938-AL59 

Medicare  and  Medicaid  Programs; 
Programs  of  All-inclusive  Care  for  the 
Elderly  (PACE);  Program  Revisions 

( 'i  irre<  no/i 

In  rulediH.i  unient  02-24858 
beginning  on  page  bl49B  in  the  issue  of 


Tuesday.  October  1.  2002  make  the 
following  correction: 

§460.26    [Corrected] 

On  page  61505.  in  the  first  column,  in 
§460. 26(b).  subparagraph  heading  "(1)" 
was  repeated  and  should  read  "  (2)". 

IFR  D()(    (:2-24H.SH  Filed  10-15-02;  &A5  ami 
BILLING  CODE  1 505-01 -D 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  393 

[FMCSA  Docket  No.  FMCSA-97-22891 

RIN2126-AA27 

Development  of  a  North  American 
Standard  for  Protection  Against 
Shifting  and  Falling  Cargo 

(Jorrfction 

In  rule  document  02-23693  beginning 
on  page  61212  in  the  issue  of  Friday. 
September  27.  2002  make  the  following 
correction: 

§393.124    [Corrected] 

On  page  61233,  in  the  second  column, 
in  §393.124.  in  the  second  paragraph 
from  the  top,  designated  as  "(a)"  should 
read  "(e)". 

IFR  l).)t    (:2-2:iH')3  Fileil  10-15-02;  H;45  am] 
BILLING  CODE  1 505-01 -D 
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DEPARTME^fT  OF  THE  INTERIOR 
Fish  and  Wlldllfa  Service 

50  CFR  Part  17 
RIN  101&-AG73 

Endangered  and  Threatened  Wildlife 
artd  Plants;  Final  Designation  of 
Critical  Habitat  for  Holocaqyha 
macndenia  (Santa  Cruz  Tarplant) 

agency:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  Holocarpha 
macradenm  (Santa  Cruz  tarplant) 
Approximately  1.175  hectares  (2.902 
acres)  of  land  in  Contra  Costa,  Santa 
Cruz,  and  Monterey  Counties, 
California,  fall  within  the  boundaries  of 
the  critical  habitat  designation  This 
critical  habitat  designation  provides 
additional  protection  under  section  7  of 
the  Act  with  regard  to  actions  carried 
out,  funded,  or  authorized  by  a  Federal 
agency.  Section  4  of  the  Act  retquires  us 
to  consider  economic  and  other  relevant 
impacts  when  specifying  any  particular 
area  as  critical  habitat.  We  solicited  data 
and  comments  from  the  public  on  all 
aspects  of  the  proposed  rule,  including 
data  on  economic  and  other  impacts  of 
the  designation,  and  our  approaches  for 
handling  any  future  habitat 
conservation  plans, 
DATES:  This  rule  becomes  effective  on 
November  15,  2002. 
ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation,  used  in  the  preparation 
of  this  final  rule,  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Ventura  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service,  2493  Portola 
Road,  Suite  B,  Ventura,  CA  9:i003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Rutherford.  Ventura  Fish  and 
Wildlife  Office,  US.  Fish  and  Wildlife 
Service,  telephone  805/644-1766: 
facsimile  805/644-3958.  Information 
regarding  this  proposal  is  available  in 
alternate  formats  upon  request. 
SUPPLEMENTARY  INFORMATION: 

Background 

Holocarpha  macradenia  (Santa  Cruz 
tarplant)  is  an  aromatic  annual  herb  in 
the  aster  family  (Asteraceae)  that  is 
restricted  to  coastal  terrace  prairie 
habitat  along  the  coast  of  central 
California.  Holocarpha  macradenia  is 


one  of  only  four  species  of  the  genus 
Holocarpha.  All  four  are  geographically 
restricted  to  California.  The  plant  is 
rigid  with  lateral  branches  that  grow  to 
the  height  of  the  main  stem,  which  is  10 
to  50  centimeters  (cm)  (4  to  20  inches 
(in))  tall.  The  lower  leaves  are  broadly 
linear  and  up  to  12  cm  (5  in)  long;  the 
upper  leaves  are  smaller,  with  rolled 
back  margins,  and  are  truncated  by  a 
distinctive  craterform  (open  pitted) 
gland.  The  yellow  daisy-like  flower 
head  is  surrounded  from  beneath  by 
individual  bracts  (small  leaf-like 
structures  associated  with  the  flower 
head)  that  have  about  25  stout  gland- 
tipped  projections  (Keil  1993).  H. 
macradenia  is  distinguished  from  other 
members  of  the  genus  by  its  numerous 
ray  flowers  and  black  anthers. 

Holocarpha  macradenia,  like  other 
closely  related  tarplants  in  the  genus 
Deinandra.  is  self-incompatible, 
meaning  that  individuals  will  not 
produce  viable  seeds  without  cross 
pollinating  with  other  individuals  (B. 
Baldwin,  m  litt..  2001).  Gene  flow  from 
individual  to  individual  and  from 
population  to  population  increases  the 
likelihood  of  viability  through  the 
maintenance  of  genetic  diversity; 
therefore  gene  flow  is  important  for  the 
long-term  survival  of  self-incompatible 
species  (Ellstrand  1992).  Gene  flow 
often  occurs  through  pollen  movement 
between  populations,  and  likely  occurs 
over  short  distances;  most  of  the  native 
insects  thought  to  pollinate  H. 
macradenia  generally  travel  less  than 
0.5  kilometers  (km)  (0.3  miles  (mi))  at 
one  time  (Waser.  m  litt.,  2002).  Clusters 
of  small  populations  of  H.  macradenia 
may  facilitate  greater  gene  flow; 
therefore,  even  the  conservation  of  small 
occurrences  may  be  critical  to 
maintaining  genetic  diversity  in  this 
species.  Native  bees,  bee  flies,  and 
wasps  have  been  observed  visiting  H. 
macradenia  flowers  (Sue  Bainbridge. 
Jepson  Herbarium,  University  of 
California.  Berkeley,  pers.  comm..  2001). 

Seed  production  in  Holocarpha 
macradenia  is  highly  variable.  A  large, 
multi-branched  individual  may  produce 
25  seed  heads  with  up  to  15  seeds  per 
head,  while  individuals  growing  in 
crowded  conditions  may  be  unbranched 
and  produce  only  one  seed  head  (S. 
Bainbridge,  pers.  comm..  2001).  Floral 
heads  produce  two  kinds  of  achenes 
(seeds),  disc  and  ray.  The  disc  achenes 
readilv  germinate  under  field  and  lab 
conditions,  but  appear  to  lose  viability 
within  18  months  of  production 
(Bainbridge  1999;  S.  Bainbridge.  pers. 
comm..  2001).  In  contrast,  the  ray 
achenes  do  not  germinate  readily  under 
field  and  lab  conditions;  they  represent 
the  persistent  soil  seed  bank  (a  reserve 


of  dormant  seeds,  generally  found  in  the 
soil)  in  the  field,  and  germination  may 
be  delayed  for  meuiy  years  until  further 
enviroiunental  cues  break  their 
dormancy  (Bainbridge  1999). 

The  disc  achenes  usually  fall  from  the 
receptacle  to  the  ground  below  the 
parent  plant,  while  the  ray  achenes  are 
enclosed  in  a  sticky  glandular  phyllary 
(leaf-like  structure)  which  aides 
dispersal  by  attaching  to  animals.  Those 
animals  likely  to  assist  in  seed  dispersal 
include,  but  are'not  limited  to,  mule 
deer  (Odocoileus  hemionus),  gray  foxes 
[Urocyon  cinereoargenteus),  coyotes 
[Canis  latrans),  black-tailed  jackrabbits 
[Lepus  calif omicus),  bobcats  [Felis 
rufus),  striped  skunks  [Mephitis 
mephitis),  opossums  [Didelphis 
virginiana],  racoons  [Procyon  lotor),  and 
other  small  mammals  and  small  birds. 

The  Holocarpha  macradenia  seed 
bank  is  important  to  the  species'  year- 
to-year  and  long-term  survival 
(Bainbridge  1999).  A  seed  bank  includes 
all  seeds  in  a  population  and  generally 
covers  a  larger  area  than  the  extent  of 
observable  plants  seen  in  a  given  year. 
The  extent  of  seed  bank  reserves  is 
variable  from  population  to  population. 
For  example,  in  1999  at  the  Twin  Lakes 
population  of  H.  macradenia  in  Santa 
Cruz,  the  seed  bank  density  averaged 
240  seeds  per  square  meter  (m  ^)  (10 
square  feet  (ft  ^));  at  the  Watsonville 
Airport,  the  seed  bank  density  averaged 
887  seeds  per  m^  (10  ft-);  at  the  Porter 
Ranch  population  in  northern  Monterey 
County,  the  seed  bank  density  averaged 
40,000  seeds  per  m^  (10  ft^)  (Bainbridge 
1999;  S.  Bainbridge,  pers.  comm.,  2001). 

The  number  and  location  of  standing 
plants  (observable  plants)  in  a 
population  varies  annually.  For 
example,  the  Graham  Hill  population 
near  Santa  Cruz  comprised  12,000 
standing  plants  in  1994  and  550  in  2001 
(V.  Haley,  consultant,  Felton.  CA,  pers. 
comm..  2001);  the  Apple  Hill 
population  near  Watsonville  comprised 
0  standing  plants  in  1999;  4,049  in  2000; 
and  1.330  in  2002  (T.  Edell.  in  litt., 
2000;  2002).  This  annual  variation  in 
standing  plants  is  due  to  a  number  of 
factors,  including  the  amount  and 
timing  of  rainfall,  temperature,  soil 
conditions,  and  extent  and  nature  of  the 
seed  bank. 

Management  activities  can  affect  the 
balance  between  the  number  of  standing 
plants  and  the  extent  of  seed  bank 
reserves.  Burning,  mowing,  and 
scraping  habitat  for  Holocarpha 
macradenia  have  been  utilized  to 
enhance  populations  at  several  sites, 
including  Graham  Hill,  Arana  Gulch, 
Twin  Lakes,  Tan.  and  Apple  Hill,  with 
variable  results.  At  the  Watsonville 
Airport  site,  H.  macradenia  habitat 
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adjacent  to  runways  has  been  mowed, 
disced,  and  grazed  to  maintain  visibility 
for  airport  operations.  While  this 
management  has  increased  the  density 
of  H.  macradenia,  the  vigor  of 
individual  plants  appears  to  be  in 
decline,  and  the  seed  bank  reserve  may 
be  becoming  depleted  (Deb  Hilly ard, 
California  Department  of  Fish  and  Game 
(CDFG),  pers.  comm.,  2001). 

Habitat  for  Holocarpha  macradenia 
historically  consisted  of  grasslands  and 
prairies  found  on  coastal  terraces  below 
100  meters  (m)  (330  feet  (ft))  in 
elevation,  from  Monterey  Coimty  north 
to  Marin  County  (CNDDB  2001).  In  the 
late  1800s,  coastal  prairies  were 
estimated  to  cover  350,000  hectares  (ha) 
(865,000  acres  (ac))  in  California 
(Hueimeke  1989).  Historically,  four 
major  factors  contributed  to  changes  in 
the  distribution  and  composition  of 
coastal  prairies:  Livestock  grazing;  the 
introduction  of  highly  competitive, 
nonnative  species;  the  elimination  of 
periodic  fire;  and  cultivation  (Heady  et 
al.  1988).  The  remaining  coastal  prairie 
habitat  in  the  Monterey  Bay  area,  as 
well  as  in  the  rest  of  the  State,  is 
becoming  increasingly  fragmented  and 
restricted  in  distribution,  largely  due  to 
these  same  factors  as  well  as  urban 
development. 

In  the  Santa  Cruz  area,  Holocarpha 
macradenia  exists  on  flat  to  gently 
sloping  marine  terrace  platforms  that  are 
separated  by  steep-sided  gulches.  A 
series  of  populations  occiu  on  older 
marine  terraces  inland  from  the 
communities  of  Santa  Cruz  and  Soquel; 
these  terraces  range  in  elevation  from 
about  34  to  122  m  (110  to  400  ft).  Two 
populations  (Arana  Gulch  and  Twin 
Lakes)  occur  on  a  more  recent  marine 
terrace  at  lower  elevations  (12  to  18  m 
(40  to  60  ft))  and  closer  to  the  ocean.  In 
the  Watsonville  area  in  Santa  Cruz 
County,  a  series  of  H.  macradenia 
populations  occur  on  a  low-lying 
marine  terrace  (15  to  37  m  (50  to  120  ft) 
in  elevation)  that  is  dissected  by 
Harkins  Slough,  Hanson  Slough,  and 
Struve  Slough;  the  close  proximity  of 
these  populations  suggest  that  they  were 
once  part  of  a  larger  population  that  has 
since  been  fragmented  by  changes  in 
land  use  over  the  past  100  years. 
Approximately  6.4  km  (4  mi)  north  of 
Watsonville,  several  H.  macradenia 
populations  are  located  on  a  marine 
terrace  55  m  (180  ft)  in  elevation. 
Approximately  4.8  km  (3  mi)  south  of 
Watsonville  a  population  occurs  at  an 
elevation  of  30  m  (100  ft)  on  alluvium 
(sedimentary  material  deposited  by 
flowing  water)  resulting  from  marine 
terrace  deposits.  On  the  east  side  of  San 
Francisco  Bay  (Contra  Costa  County), 
the  marine  terraces  are  more  extensively 


dissected,  and  H.  macradenia 
populations  historically  occurred  on  the 
alluvium  resulting  from  terrace  deposits 
(Palmer  1986). 

In  Santa  Cruz  County,  where  most  of 
the  remaining  native  populations  of 
Holocarpha  macradenia  occur,  the  soils 
most  typically  found  on  marine  terraces 
and  the  alluvial  deposits  derived  from 
them  are  of  several  soil  series  (Brabb 
1989;  SCS  1978,  1980).  The  Watsonville, 
Tierra,  Elkhorn,  and  Pinto  soil  series  are 
most  frequently  associated  with 
occurrences  of  H.  macradenia.  These 
loams  and  sandy  loams  are  deep  and 
range  from  well  drained  to  somewhat 
poorly  drained.  Other  soil  series, 
including  Los  Osos,  Elder,  and  Diablo, 
are  also  located  in  the  vicinity  of  known 
populations  of  H.  macradenia,  but  due 
to  the  scale  used  for  mapping  the 
distribution  of  soils,  we  cannot 
determine  the  importance  of  these  soils 
to  this  species. 

Because  the  soils  where  Holocarpha 
macradenia  occurs  typically  include  a 
subsiuface  clay  component,  they  hold 
moisture  longer  into  the  growing  season 
compared  to  the  surrounding  sandy 
soils.  As  a  summer-blooming  species,  H. 
macradenia  may  benefit  from  this  late 
season  moisture  (CDFG  1995); 
alternatively,  the  saturated  soil 
conditions  during  the  spring  season  may 
be  too  wet  for  many  other  species  to 
become  established,  and  therefore 
maintain  the  reduced  cover  that  H. 
macradenia  prefers  (Grey  Hayes, 
University  of  California,  Santa  Cruz, 
pers.  comm.,  2001). 

Today,  the  Santa  Cruz  tarplant  is 
associated  most  frequently  with  grasses 
such  as  Avena  fatua  (nonnative  wild 
oat),  Hordeum  murinum  (barley),  Briza 
maxima  (rattlesnake  grass),  Vulpia  spp. 
(vulpia),  and  Bromus  sp.  (bromes); 
frequent  native  associates  include 
[uncus  spp.  (rushes)  and  Danthonia 
californica  (California  oatgrass). 
Associated  native  herbaceous  species 
include  other  tarplants  from  the  genus 
Hemizonia.  At  some  locations,  the  plant 
is  found  with  rare  or  sensitive  species, 
including  Perideridia  gairdneri 
(Gairdner's  yampah),  Plagiobothrys 
diffusus  (San  Francisco  popcorn 
flower),  Trifolium  buckwestiorum  (Santa 
Cruz  clover),  and  the  Ohlone  tiger  beetle 
(Cicindela  ohlone),  a  species  listed  as 
endangered  (Service  2001).  Other 
locally  unique  plant  species  such  as 
Plagiobothrys  chorisianus  var. 
chorisianus  (Choris's  popcorn  flower), 
Triteleia  ixiodes  (Triteleia),  Eryngium 
armatum  (coast  coyote  thistle),  and 
Grindelia  hirsutula  var.  maritima  (San 
Francisco  gumplant)  also  occiu-  in  these 
areas  (CNDDB  2001;  Hayes  2002; 
Stromberg,  et  al.  2001). 


The  distribution  of  Holocarpha 
macradenia  has  been  severely  reduced 
due  to  continuing  destruction  and 
alteration  of  coastal  prairie  habitat.  All 
the  native  San  Francisco  Bay  area 
populations  have  been  extirpated.  The 
last  remaining  native  population  in  this 
area,  known  as  the  Pinole  Vista 
population,  consisting  of  10,000  plants, 
was  eliminated  in  1993  by  commercial 
development  (CDFG  1997'). 

Along  Monterey  Bay  in  Santa  Cruz 
and  Monterey  Counties,  approximately 
13  populations  are  extant.  According  to 
CNDDB,  an  additional  nine  populations 
along  the  Monterey  Bay  have  been 
extirpated  by  development,  most 
recently  in  1993  when  a  population  in 
Watsonville  (Anna  Street  site)  was 
destroyed  during  construction  of  office 
buildings  and  a  parking  lot  (CDFG  1993, 
1995).  Other  populations  have  declined 
or  have  recently  disappeared  due  to 
changes  in  grassland  management  that 
favor  species  which  compete  with 
Holocarpha  macradenia.  Where  habitat 
is  still  intact,  management  favorable  to 
H.  macradenia  can  reverse  these  trends 
and  allow  seeds  in  the  dormant  seed 
bank  of  the  species  to  germinate  and 
grow.  The  ability  to  provide  appropriate 
management  for  the  remaining 
occurrences  of  H.  macradenia  will  be 
pivotal  in  the  recovery  of  the  species. 

Holocarpha  macradenia  is  currently 
known  from  approximately  1 3  native 
and  8  experimentally  seeded 
populations  (CNDDB  2001.  CDFG  2000) 
in  Contra  Costa,  Monterey,  and  Santa 
Cruz  Coimties.  Some  of  the  native 
populations  may  represent  separate, 
fragmented  patches  of  what  historically 
was  a  single  larger  population.  Seven  of 
the  native  populations  occur  around  the 
cities  of  Santa  Cruz  and  Soquel.  These 
populations,  with  the  number  of 
standing  plants  and  year  of  the  most 
recent  survey,  are:  Graham  Hill  Road, 
575-650  individuals  (2002);  De  Laveaga. 
"several  thousand"  individuals  (2001), 
Arana  Gulch.  10,000  individuals  (2002); 
Twin  Lakes,  21  individuals  (2002); 
O'Neill/Tan,  0  individuals  (2001); 
Winkle  (also  referred  to  as  Santa  Cruz 
Gardens),  0  individuals  (1994):  and 
Fairway,  150  individuals  (2001)  (V. 
Haley,  in  litt.,  2002;  Root  2001:  Seals 
2002;  S.  Bainbridge,  in  litt..  2002: 
Rigney  2001;  CNDDB  2001:  Rutherford, 
pers.  obs.,  2001).  The  names  of  the 
populations  used  here  are  those  used  in 
the  final  rule  to  list  the  species 
published  on  March  20,  2000  (65  FR 
14898), 

The  remaining  six  native  populations 
occur  around  the  city  of  Watsonville. 
Four  of  these  are  bounded  generally  by 
Corralitos  Creek,  Harkins  Slough, 
Watsonville  Slough,  and  the  city  of 
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Wdtsonville;  they  may  represent 
remnants  of  a  larger  population.  These 
four  populations,  with  their  number  of 
standing  plants  and  year  of  the  most 
recent  survey  are:  VVatsonville  Airport. 
2.492.000  individuals  (2001):  Harkins 
Slough.  15.000  individuals  (199,-^): 
Apple  Hill.  X.AAO  individuals  (2002); 
and  Struve  Slough.  1  individual  (1994) 
Two  outlying  populations  in  the 
VVatsonville  area  are:  Spring  Hills  Golf 
Course.  4.000  individuals  (1990);  and 
Porter  Ranch.  120.000  individuals 
(2001)  (Dufh-  &  Associates  2002; 
CNDDB  2001;  Edell.  in  litt..  2002: 
Bainbridge.  in  Utt..  2002). 

The  eight  experimentally  seeded 
populations  of  Holocarpha  macradenia 
have  resulted  from  the  planting  of  seed 
in  Wildcat  Regional  Park  in  the  east  San 
Francisco  Bav  area  (East  Bay).  The  final 
rule  to  list  H  macradenia  (65  FR  14898) 
included  a  discussion  of  these  efforts  to 
establish  new  populations  within  the 
historic  range  of  the  species  Twentv- 
two  sites  were  seeded  between  1982  and 
1986  in  what  appeared  to  be  suitable 
habitat  but  representing  a  range  of 
conditions  based  on  the  following 
criteria:  soil  series  (Tierra  as  well  as  five 
others),  grazing  pressure  (light  or 
moderate),  and  exposure  to  coastal  fog 
(fog.  wind  but  no  fog.  and  out  fif  wind) 
The  seeds  used  for  planting  had  been 
collected  from  East  Bay  populations  at 
the  northern  end  of  the  species'  range. 
Although  a  number  of  populations  did 
well  for  a  few  years,  many  have  failed 
to  persist.  Of  the  eight  populations  that 
have  persisted  at  least  for  14  years,  onlv 
one.  Mezue.  has  consistently  supported 
large  numbers  of  individuals  In  the  year 
2000.  this  population  was  the  largest  it 
has  been  since  the  initial  seeding  in 
1983  and  supported  over  17.000 
individuals  (CDFG  2000) 

Ven.'  recently,  three  population 
introductions  have  been  attempted  in 
conjunction  with  research  on  the  effects 
of  different  grazing  regimes  on  the  suite 
of  herb  species  (as  opposed  to  grass 
species)  within  native  coastal  prairie. 
Two  of  the  seeding  attempts  are  located 
|ust  north  and  west  of  the  city  of  .Santa 
Cruz,  and  one  is  in  northern  Monterey 
County  within  the  Elkhorn  critical 
habitat  unit  .Although  it  is  too  early  to 
assess  the  degree  of  success  these  efforts 
will  achieve,  the  population  within  the 
Elkhorn  unit  appears  to  be  doing  the 
best  of  the  three  at  this  point  (Holl,  m 
htt .  2002) 

Several  agencies  have  taken  the 
initiative  to  undertake  efforts  to  enhance 
habitat  for  H  macradenia.  In 
conjunction  with  the  CDFG.  the  city  of 
Santa  Cruz  has  been  applying  a  variety 
of  habitat  manipulations  to  plots  within 
the  Arana  Gulch  Open  Space  Preserve. 


including  raking,  scraping,  mowing,  and 
controlled  burning  with  the  objective  of 
increasing  the  number  of  standing 
individuals,  which  had  been  in  decline 
since  grazing  was  terminated  in  the 
1980s  (CDFC;  1997).  The  CDFG  has  been 
applying  habitat  manipulations 
(mowing,  burning,  and  scraping)  and 
carr\ing  out  seed  bank  studies  » 

(Bainbridge  1999).  The  California 
Department  of  Transportation 
(("alTrans)  has  been  mowing  the  Apple 
Hill  population  west  of  VVatsonville  to 
reduce  the  biomass  of  nonnative  grasses 
(T.  Edell,  m  /iff.,  1998).  While  the 
interpretation  of  results  can  be  complex, 
these  efforts  generally  show  that  the 
number  of  standing  individuals  may  be 
increased  by  reducing  the  potential  for 
competition  between  //.  macradenia 
and  nonnative  grasses  through  these 
management  practices.  However, 
increasing  the  number  of  standing 
individuals  may  also  deplete  seed  bank 
reserves;  therefore,  the  goals  of 
appropriate  management  should  include 
not  onlv  ini:reasing  the  number  of 
standing  individuals  in  small 
populations,  but  also  maintaining  the 
appropriate  balance  between  standing 
individuals  and  seed  bank  reserves. 

Several  proposed  development 
projects  will  impact  habitat  for 
Halocarpha  macradenia  Housing 
developments  have  been  approved  for 
several  sites  including  the  Graham  Hill 
site  and  the  F'airway  site,  but 
management  plans  for  H.  macradenia 
have  not  yet  been  fully  implemented.  A 
management  plan  for  H  macradenia  has 
been  initiated  for  the  Tan  population, 
but  has  not  vet  resulted  in  enhancement 
of  the  population.  Approval  for  a 
housing  development  adjacent  to  the 
Winkle  population  is  pending.  A 
housing  development  for  the  Struve 
Slough  was  recently  approved  without 
any  active  management  plan  for  H. 
macradenia  As  a  result  of  a  legal 
challenge.  VVatsonville  Wetlands  Watch 
has  been  granted  :i  years  to  raise 
funding  to  purchase  a  2-ha  (6-ac) 
portion  of  the  site  that  supports  H. 
macradenia  for  conservation  purposes 
(Superior  Court  of  the  State  of  California 
2001) 

As  has  been  observed  at  the 
VVatsonville  Airport,  human  activities, 
such  as  mowing  and  cattle  grazing  can 
favor  the  abundance  of  Holocarpha 
macmdenia  by  reducing  competition 
from  other  herbaceous  species. 
However,  because  these  activities  can 
also  promote  the  spread  and 
establishment  of  nonnative  species,  they 
may  need  to  be  repeated  at  frequent 
intervals  or  at  certain  times  to  maintain 
the  establishment  of  H.  macradenia. 
Such  intensive  management  may  not  be 


practical  in  all  areas  where  H. 
macradenia  habitat  includes  a 
complement  of  nonnative  species. 
Moreover,  while  the  presence  of  H. 
macradenia  could  be  maintained  in 
areas  with  a  high  abundance  of 
nonnative  species,  the  habitat  quality  of 
these  areas  for  H.  macradenia  may  be 
less  than  areas  where  the  presence  of 
nonnative  species  is  minimal.  Research 
on  the  effects  of  different  frequencies  of 
mowing,  litter  removal,  and  soil 
disturbances  on  habitat  for  H. 
macradenia  is  ongoing  by  researchers  at 
the  University  of  California  (UC)  at 
Santa  Cruz  and  UC  Berkeley's  Jepson 
Herbarium  (Holl,  in  litt..  2002: 
Bainbridge.  in  litt..  2002b)  and  will 
contribute  to  our  understanding  of  how 
to  optimize  management  efforts  to 
benefit  this  species. 

Based  on  the  presence  of  other 
fragments  of  remaining  coastal  terrace 
prairie  habitat,  we  believe  that 
additional  populations  of  Holocarpha 
macradenia  may  occur  within  the 
current  range  of  the  species  but  have  not 
yet  been  detected.  In  particular,  suitable 
habitat  most  likely  remains  on  older 
coastal  terraces  that  lie  to  the  north  of 
the  cities  of  Santa  Cruz  and  Soquel. 
These  areas  may  contain  a  viable  seed 
bank,  even  if  no  standing  plants  are 
found. 

Holocarpha  macradenia  is  threatened 
primarily  by  historic  and  recent  habitat 
destruction  caused  by  residential 
development  and  habitat  alteration 
caused  primarily  by  land  management 
practices  that  favor  the  increase  of  other 
species  which  compete  with  H. 
macradenia.  Most  often,  the 
establishment  of  invasive,  competing 
species  follows  from  the  cessation  of 
grazing  by  cattle  or  horses.  Future  loss 
of  habitat  may  also  result  from 
recreational  development,  airport 
expansion,  and  agriculture.  Habitat  that 
has  been  set  aside  in  preserves, 
conservation  easements,  and  open 
spaces  also  suffers  secondar\'  impacts 
from:  (1)  Casual  use  by  residents;  (2) 
introduction  of  invasive  species;  (3)  lack 
of  active  management;  and  (4)  changes 
in  hydrology.  In  particular,  smaller 
preserve  areas  with  H.  macradenia 
suffer  because  they  are  cut  off  from 
many  ecosystem  functions  dependent 
upon  soil  and  hydrologic  characteristics 
that  would  be  present  in  larger,  more 
contiguous  sites.  More  often,  these 
smaller  areas  are  left  as  open  spaces,  but 
without  the  benefit  of  the  grassland 
management  needed  to  sustain  them. 

Nonnative  species  that  have  invaded 
and  threaten  habitat  supporting  native 
populations  of  Holocarpha  macradenia 
include  Genista  monspessulana  (French 
broom).  Eucalyptus  sp.  (eucalyptus). 
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Acacia  decurrens  and  A.  melanoxylon 
(acacia),  and  a  number  of  nonnative 
grass  species,  particularly  Phalaris 
aquatica  (Harding  grass)  and  Bromus 
spp.  (bromes).  In  Wildcat  Regional  Park 
in  the  East  Bay  area,  Cynara 
cardunculus  (artichoke  thistle)  has 
invaded  habitat  for  H.  macradenia  at  the 
one  site  that  is  being  designated  as 
critical  habitat  (Mezue),  as  well  as  many 
of  the  other  sites  where  introduced 
populations  of  H.  macmdenia  were 
attempted.  Picris  echiodes  (Bristly  ox- 
tongue) has  recently  invaded  the 
population  of  H.  macmdenia  at  the 
Elkhorn  unit  (Holl,  in  litt..  2002). 

Previous  Federal  Action 

Federal  action  on  this  plant  began 
when  the  Secretary  of  the  Smithsonian 
Institution,  as  directed  by  section  12  of 
the  Act,  prepared  a  report  on  those 
native  U.S.  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report  (House  Doc. 
No.  94-51),  was  presented  to  Congress 
on  January  9, 1975,  and  included 
Holocarpha  macmdenia  as  endangered. 
On  July  1, 1975,  we  published  a  notice 
in  the  Federal  Register  (40  FR  27823) 
accepting  the  report  as  a  petition  within 
the  context  of  section  4(c)(S)  (now 
section  4(b)(3))  of  the  Act  and  of  our 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein.  On  June 
16, 1976,  we  published  a  proposed  rule 
in  the  Federal  Register  (41  FR  24523) 
determining  approximately  1,700 
vascular  plant  species  to  be  endangered 
pursuant  to  section  4  of  the  Act. 
Holocarpha  macmdenia  was  included 
in  this  June  16, 1976,  Federal  Register 
document. 

In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  two 
years  old  be  withdrawn.  A  one-year 
grace  period  was  given  to  those 
proposed  rules  already  more  than  two 
years  old.  Later,  on  December  10, 1979, 
we  published  a  notice  (44  FR  70796)  of 
the  withdrawal  of  the  portion  of  the 
June  16, 1976,  proposed  rule  that  had 
not  been  made  final,  along  with  foiu 
other  proposed  rules  that  had  expired. 
We  published  an  updated  notice  of 
review  (NOR)  for  plants  on  December 
15,  1980  (45  FR  82480).  This  notice 
included  Holocarpha  macradenia  as  a 
category  one  candidate  (species  for 
which  data  in  our  possession  was 
sufficient  to  support  proposals  for 
listing). 

On  February  15, 1983,  we  published 
a  notice  (48  FR  6752)  of  oiu-  prior 
finding  that  the  listing  of  Holocarpha 
macmdenia  was  warranted  but 
precluded  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act  as  amended  in 
1982.  Pursuant  to  section  4(b)(3)(C)(i)  of 


the  Act,  this  finding  must  be  recycled 
annually,  until  the  species  is  either 
proposed  for  listing,  or  the  petitioned 
action  is  found  to  be  not  warranted. 
Each  October  from  1983  through  1990 
further  findings  were  made  that  the 
listing  of  H.  macradenia  was  warranted, 
but  that  the  listing  of  this  species  was 
precluded  by  other  pending  proposals  of 
higher  priority. 

Holocarpha  macradenia  continued  to 
be  included  as  a  category  one  candidate 
in  plant  NORs  published  September  27, 
1985  (50  FR  39526),  February  21,  1990 
(55  FR  6184),  and  September  30.  1993 
(58  FR  51144).  Upon  publication  of  the 
February  28,  1996,  NOR  (61  FR  7596), 
we  ceased  using  category  designations 
and  included  H.  macradenia  as  a 
candidate.  Candidate  species  are  those 
for  which  we  have  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  proposals  to  list 
them  as  threatened  or  endangered.  The 
1997  NOR,  published  September  19, 
1997  (62  FR  49398)  retained  H. 
macmdenia  as  a  candidate,  with  a 
listing  priority  of  2.  On  March  20,  1998, 
we  published  a  proposed  rule  in  the 
Federal  Register  (63  FR  15142)  to  list  H. 
macmdenia.  The  final  rule  listing  H. 
macradenia  as  a  threatened  species  was 
published  on  March  20,  2000  (65  FR 
14898). 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Oui  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  Holocarpha 
macmdenia  was  listed,  we  found  that 
designation  of  critical  habitat  for  H. 
macmdenia  was  prudent,  but  that  given 
our  limited  listing  budget,  designation 
of  critical  habitat  would  have  to  be 
deferred  so  as  to  allow  us  to  concentrate 
limited  resources  on  higher  priority 
critical  habitat  and  other  listing  actions. 

On  June  17,  1999,  our  failure  to  issue 
final  rules  for  listing  Holocarpha 
macmdenia  and  eight  other  plant 
species  as  endangered  or  threatened, 
and  our  failure  to  make  a  final  critical 
habitat  determination  for  the  nine 
species  was  challenged  in  Southwest 
Center  for  Biological  Diversity  and 
California  Native  Plant  Society  v. 


Babbitt  (Case  No.  C99-2992  (N.D.Cal.)). 
On  May  22,  2000,  the  judge  signed  an 
order  for  the  Service  to  propose  critical 
habitat  for  the  species  by  September  30. 

2001.  In  mid-September  2001.  plaintiffs 
agreed  to  a  brief  extension  of  this  due 
date  until  November  2,  2001.  The 
proposed  rule  to  designate  critical 
habitat  for  the  species  was  signed  on 
November  2,  2001,  and  sent  to  the 
Federal  Register. 

The  proposed  rule  to  designate 
critical  habitat  for  the  species  was 
pubUshed  on  November  15.  2001  (66  FR 
57526).  In  the  proposal,  we  determined 
it  was  prudent  to  designate 
approximately  1,360  ha  (3.360  ac)  of 
land  in  Santa  Cruz  and  Monterey 
Counties  as  critical  habitat  for 
Holocarpha  macmdenia.  Publication  of 
the  proposed  rule  opened  a  60-day 
public  comment  period,  which  closed 
on  January  14.  2002. 

On  May  7,  2002.  we  published  a 
notice  announcing  the  reopening  of  the 
comment  period  on  the  proposal  to 
designate  critical  habitat  for  Holocarpha 
macradenia  and  a  notice  of  availability 
of  the  draft  economic  analysis  on  the 
proposed  determination  (67  FR  30642). 
This  second  public  comment  period 
closed  on  June  6.  2002.  On  May  16, 

2002,  the  plaintiffs  agreed  to  extend  the 
date  upon  which  we  are  to  make  a  final 
rule  determination  for  critical  habitat  to 
September  30.  2002. 

Summary  of  Comments  and 
Recommendations 

We  contacted  appropriate  Federal, 
State,  and  local  agencies,  scientific 
organizations,  and  other  interested 
parties  and  invited  them  to  comment  In 
addition,  we  invited  public  comment 
through  the  publication  of  notices  in  the 
Santa  Cruz  Sentinel  on  November  21; 
the  Monterey  Herald  on  November  20; 
the  San  Jose  Mercury  on  November  20; 
and  the  Oakland  Tribune  on  November 
22;  all  in  the  year  2001.  We  received 
individually  written  letters  from  18 
parties,  which  included  4  designated 
peer  reviewers,  1  Federal  agency.  2  State 
agencies,  and  3  local  jurisdictions.  Of 
these  18  parties,  13  supported  the 
proposed  designation  and  5  were 
neutral  regarding  the  designation  of 
critical  habitat  for  this  species;  however. 
1  of  those  supporting  the  designation 
and  3  of  those  that  were  neutral 
requested  that  areas  they  own,  manage, 
or  have  planning  jurisdiction  over,  be 
excluded  from  critical  habitat 
designation. 

We  reviewed  all  comments  received 
for  substantive  issues  and  new 
information  regarding  critical  habitat 
and  Holocarpha  macmdenia.  Similar 
coirunents  were  grouped  into  general 
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issues  and  are  addressed  in  the 
following  summary. 

Biological  Issues 

1   Comment:  The  need  for  the  9 
smaller  units,  ranging  in  size  from  7  to 
170  acres,  is  well  justified  given  specific 
information  about  the  status  of  the 
Holocaqjha  macmdenia  populations. 
However,  the  need  for  the  two  larger 
units  (I  and  I  near  VVatsonville).  which 
together  comprise  almost  half  of  the 
3.360  acres  proposed  for  designation,  is 
not  adequately  justified. 

Our  Response  The  varying  size  of  the 
units  is  in  part  due  to  their  location 
relative  to  the  configuration  of  the 
coastal  terraces  in  the  vicinity  as  well  is 
patterns  of  development.  For  instance, 
in  the  hills  north  of  Santa  Cruz  and 
extending  down  to  the  Soquel  area,  the 
coastal  terrace  is  strongly  dissected  by  a 
series  of  drainages,  leaving  small  fingers 
of  terrace  jutting  southward 
Populations  of  Holocarpha  macradenia 
that  occur  on  these  terraces  are 
necessarilv  restricted  in  distribution  bv 
geography,  and  then  more  so  by  human 
development.  In  contrast,  the  coastal 
terrace  in  the  vicinity  of  VVatsonville 
occurs  as  a  larger  block  that  is  only 
weakly  dissecied  by  swales  and 
drainages,  resulting  in  a  more  rolling 
hill  landscape  As  discussed  in  this  rule, 
numerous  historic  locations  of  H 
macradenia  have  been  noted  in  the 
VVatsonville  area  This  leads  us  to 
conclude  that  H  macradenia  was  once 
widespread  throughout  the  coastal 
terraces  in  the  area  We  believe  the 
designation  of  larger  critical  habitat 
units  in  the  VVatsonville  area  is 
consistent  with  the  available 
information  on  landforras,  soils  and 
historic  occurrences  of  the  species. 

As  discussed  below,  L'nits  I  and  |  are 
essential  because  they  support  many 
populations  of  //  macradenia,  as  well 
as  the  grassland  habitat  that  is  important 
to  expanding  existing  populations  and 
maintaining  connectivity  between  them 
These  units  also  represent  two  of  the 
three  areas  in  the  central  Monterey  Bay 
area  and  the  southern  end  of  the  range 
of  the  speties  that  support  populations 
of  //  macradenia.  Unit  I  also  ct)ntains 
the  most  inland  distribution  of  the 
species.  Preserving  the  genetic 
variability  within  a  species,  by 
conserving  populations  with  unique 
characteristics  such  as  the  ability  to 
persist  at  the  edge  of  the  species'  range, 
allows  it  to  adapt  to  changing 
emironmental  conditions,  and  is 
therefore  is  essential  to  the  long-term 
survival  and  conservation  of  the  species. 

2.  Comment:  The  proposed 
designation  of  3,360  acres  seems 


excessive  for  a  species  that  is  only  listed 
as  threatened. 

Our  Response:  The  Act  and  its 
implementing  regulations  do  not 
provide  for  different  standards  when 
considering  critical  habitat  for  a 
threatened  species  as  opposed  to  an 
endangered  species.  Other  species  listed 
as  threatened  have  had  much  larger 
acreages  designated.  The  extent  of 
acreage  designated  in  this  rule,  as  in  all 
of  our  ixitical  habitat  rules,  is  tied  to  the 
amount  of  habitat  that  supports  the 
primary  constituent  elements  for  the  ■ 
species,  and  where  the  species  is  known 
to  occur.  Based  on  the  remaining 
amount  of  habitat  and  what  is  known 
about  the  historic  and  current  range  of 
Holocarpha  macradenia.  we  conclude 
that  the  amount  of  critical  habitat  being 
designated  is  essential  for  maintaining 
populations  of  H.  macradenia,  as  well 
as  the  grassland  habitat  and  the 
ecological  functions  that  are  important 
for  the  expansion  of  existing 
populations  and  maintaining 
connectivity  between  them. 

3  (Comment:  Three  commenters 
indicated  that  additional  critical  habitat 
should  he  designated  in  the  East  Bay 
region  (Alameda  and  Contra  Costa 
Counties)  in  support  of  additional 
reintroduction  efforts  for  Holocarpha 
macradenia  within  its  historic  range. 
One  commenter  specified  that  habitat 
for  at  least  five  populations  should  be 
designated  in  this  area  and  that  seed 
used  should  represent  the  remains  of 
the  "northern"  gene  stock. 

Our  Response:  We  agree  that 
maintaining  the  northern  gene  stock  is 
important  to  the  conservation  and 
ret:overy  of  the  species,  and  that 
attempting  to  establish  additional 
populations  in  the  East  Bay  region  is  an 
important  recovery  task.  Although  we 
are  only  designating  one  area  in  the  East 
Bay  region  as  critical  habitat,  we  believe 
that  the  relatively  large  size  and  long- 
term  stability  of  the  population  in  this 
unit  made  it  the  most  important  to 
designate  at  this  time.  We  are  required 
to  designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available  to  us  at  the  time. 
When  we  designate  critical  habitat  at 
the  time  of  listing,  as  required  under 
Section  4  of  the  Act.  or  under  court- 
ordered  deadlines,  we  may  not  have  the 
information  necessary  to  identify  all 
areas  that  are  essential  for  the 
conservation  of  the  species.  Additional 
habitat  outside  the  designated  areas  may 
later  be  discovered  to  be  critical  for  the 
recovery  of  the  species.  We  will  soon  be 
developing  a  recovery  plan  for 
Holocarpha  macradenia,  and  look 
forward  to  developing  specific  recovery 
recommendations  for  the  species. 


including  the  need  for  establishing 
additional  populations  within  the 
historic  range  of  the  species  in  the  East 
Bay. 

Management  Considerations 

4.  Comment:  We  received  comments 
from  several  land  managers  as  well  as 
academic  researchers  that  are  currently 
evaluating  the  role  that  grazing  and  fire 
may  have  in  maintaining  habitat  for 
Holocarpha  macradenia.  A  number  of 
suggestions  were  offered  about  how  the 
species  responds  to  different  types  of 
management  and  haw  discussion  of 
these  management  options  should  be 
framed  in  the  rule. 

Our  Response:  We  appreciate  the 
numerous  suggestions  we  received  to 
expand  discussions  regarding 
management,  and  we  have  incorporated 
some  of  these  suggestions  into  the  rule 
in  the  Background  section  and  the 
Special  Management  Considerations 
section.  However,  we  have  limited  the 
level  of  detail  to  which  the  discussion 
has  been  expanded,  because  it  could  go 
well  beyond  the  scope  of  the  current 
critical  habitat  designation  process.  We 
suggest  that  these  issues  be  discussed 
further  at  the  time  we  are  developing  a 
recovery  plan  for  the  species. 

Economic  Comments 

5.  Comment:  We  received  one 
comment  recommending  that  we  use  the 
contingent  valuation  method  (CVM)  to 
determine  the  hypothetical  nonuse 
values  for  the  plant  species  and  its 
habitat  that  comprise  this  rulemaking. 

Our  Response:  Economists  recognize 
that  in  addition  to  a  "use  value"  that 
society  places  on  natural  resources  these 
goods  may  also  exhibit  a  "non-use 
value  ■  by  society.  For  example,  while 
many  people  may  elect  to  visit  a  public 
park  and  "use"  it  for  a  variety  of 
recreational  purposes,  the  presence  of 
this  park  may  provide  a  variety  of 
benefits  to  additional  members  of 
society  even  though  their  enjoyment 
may  not  be  directly  observable.  Certain 
individuals  may  also  derive' benefits 
from  the  park  because  of  the  protection 
it  offers  to  certain  natural  resources 
including  a  diverse  ecosystem  that 
harbors  endangered  and  threatened 
species.  While  these  members  of  society 
may  value  the  park  merely  for  its 
existence,  their  behavior  is  not  directly 
observable  and  thus  economists  have 
developed  certain  tools,  including  the 
CVM  for  measuring  these  values. 

CVM  is  an  approach  used  by 
economists  to  directly  elicit  non-use 
values  from  individuals  through  the  use 
of  carefully  designed  survey 
instruments.  A  CVM  study  will  provide 
respondents  with  a  framework  wherein 


63974        Federal  Register/ Vol.  67.  No.  200 / Wednesday,  October  16,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67.  No.  200 /Wednesday,  October  16,  2002 /Rules  and  Regulations 


63973 


they  are  asked  to  value  the  resource 
given  the  parameters  of  the  framework. 
For  the  CVM  to  work  properly,  and 
provide  meaningful  information  on  non- 
use  values,  considerable  resources  must 
be  expended  to  adequately  design  and 
administer  this  tool.  However,  it  is  not 
currently  feasible  for  us  to  conduct  CVM 
studies  to  capture  the  non-use  values 
certain  individuals  may  place  on  critical 
habitat  designation  due  to  our  limited 
resources. 

In  conducting  our  analyses,  we  do 
review  economic  literature  to  determine 
whether  or  not  there  are  any  existing 
studies  that  can  provide  information 
that  would  allow  us  to  better  describe 
and  accurately  quantify  such  benefits 
associated  with  the  siu^^ival  and 
recovery  of  the  species  and  its  habitat  in 
question.  However,  even  when  such 
studies  are  identified,  they  usually  do 
not  allow  for  the  separation  of  the 
benefits  of  listing  (including  the  Act's 
take  provisions)  from  the  benefits  of 
critical  habitat  designation. 

While  we  are  often  unable  to  quantify' 
benefits  that  may  be  associated  with  the 
designation,  our  analyses  do  discuss 
potential  benefits  in  a  qualitative 
manner.  This  discussion  is  not  intended 
to  provide  a  complete  analysis  of  the 
benefits  that  could  result  from  section  7 
of  the  Act  in  general  or  critical  habitat 
designation  in  particular.  In  short,  we 
believe  that  we  are  currently  best  able 
to  express  the  benefits  of  critical  habitat 
designation  in  biological  terms  that  can 
be  weighed  against  the  expected  cost 
impacts  of  the  rulemaking. 

We  believe  that  this  approach  is 
consistent  with  the  statutory 
requirements  of  the  Act.  Section  4(b)(2) 
of  the  Act  requires  the  Secretary  to 
designate  critical  habitat  on  the  basis  of 
the  best  scientific  data  available  after 
taking  into  consideration  the  economic 
impact  and  any  other  relevant  impact  of 
specifying  any  particular  area  as  critical 
habitat.  This  section  of  the  Act 
continues  on  to  state  that  the  Secretary 
may  exclude  areas  from  the  designation 
if  he  (she)  determines  that  the  benefits 
of  such  exclusion  outweigh  the  benefits 
of  specifying  such  area  as  part  of  the 
designation.  This  language  does  not 
imply  that  the  Secretary  must  apply  a 
strict  cost-benefit  test  to  the  exclusion 
process  but  instead  gives  her  broad 
discretion  in  considering  the  best 
scientific  and  commercial  data  available 
when  making  a  final  decision.  As  a 
result,  critical  habitat  decisions  do  not 
hinge  solely  on  the  results  of  a  benefit- 
cost  analysis.  The  designation  of  critical 
habitat  units  is  first  made  on  biological 
grounds,  and  when  these  decisions 
significantly  impinge  on  economic 
activities,  then  the  weighing  of  the  costs 


and  benefits  of  the  proposed  action  are 
considered.  In  this  particular  instance. 
the  economic  analysis  did  not  identify 
any  significant  economic  impact 
associated  with  the  designation. 

6.  Comment:  One  commenter  asserted 
that  the  designation  of  critical  habitat 
causes  officials  of  California's  resource 
agencies,  namely  the  California  Coastal 
Commission  (CCC)  and  the  CDFG  to 
identify  the  designated  areas  as 
Environmentally  Sensitive  Habitat 
Areas  (ESHA).  and  that  land  use  within 
the  ESHAs  are  restricted  through  the 
implementation  of  requirements  of  the 
California  Coastal  Act  (CCA).  Thus 
ESHAs  could  impose  additional  costs 
on  the  regulated  community. 

Our  Response:  As  stated  in  our 
addendum  to  the  draft  economic 
analysis,  the  CCA  charges  the  CCC  with 
implementing  coastal  management 
policies  in  conjunction  with  local 
governments  in  coastal  zones  in  15 
counties  and  58  cities  in  California. 
These  policies  generally  require  the 
protection  of  fragile  and/or  scenic 
coastal  habitat,  improvement  of  public 
access  (physical  and  visual)  to  the  coast, 
the  protection  of  agricultural  land,  and 
measures  to  direct  growth  towards 
urban  areas  and  away  from  undeveloped 
coastal  areas.  The  CCC  also  established 
the  Local  Coastal  Program  (LCP).  which 
requires  local  coastal  governments  to 
prepare  management  plans  for  their 
coastal  areas  that  must  be  approved  by 
the  CCC.  Once  a  local  government 
obtains  CCC  approval  of  its  LCP,  the 
authority  to  approve  local  development 
proposals  is  transferred  from  the  CCC  to 
the  local  government  in  most 
circumstances.  The  CCC  maintains 
"original  jurisdiction"  over  areas  where 
no  approved  LCP  exists,  proposals  on 
the  immediate  shoreline  (below  mean 
high  tide),  and  proposals  involving 
major  public  works  or  energy  projects. 

In  the  process  of  approving  ana/or 
amending  LCPs,  or  through  reviewing 
applications  under  "original 
jurisdiction,"  the  CCC  may  establish 
certain  coastal  areas  as  ESHAs. 
depending  on  the  habitat  resources 
present  and  their  role  in  healthy 
ecosystem  function.  ESHAs  are 
established  based  on  a  site-specific  field 
study  of  the  project  area  in  question  by 
CCC  biologists.  Once  established,  the 
presence  of  an  ESHA  limits  the  type  of 
development  that  can  be  approved  to 
"uses  dependent  only  on  those 
resources"  present  in  the  ESHA. 

The  most  likely  potential  effect  of 
critical  habitat  on  the  CCC's 
implementation  of  the  CCA  would  be 
through  the  increased  likelihood  that  an 
ESHA  might  be  established  following  its 
designation.  CCC  personnel  indicate 


that  the  presence  of  listed  species  nearly 
always  results  in  the  establishment  of  an 
ESHA.  As  a  result,  the  designation  of 
critical  habitat  would  increase  the 
likelihood  of  ESHA  establishment  in 
areas  not  previously  known  to  Ik- 
occupied  by  endangered  or  thrcatcni'd 
species. 

While  the  presence  of  designated 
critical  habitat  is  typically  correlated 
with  an  ESHA.  CCC  staff  confirm  that 
the  designation  itself  does  not 
automatically  result  in  an  area  becoming 
an  ESHA.  Rather,  the  designation  of 
critical  habitat  is  considered  by  CCC 
biologists  as  a  potential  source  of 
additional  information  to  be  evaluated 
in  the  context  of  the  quality  of  the 
underlying  data  and  checked  against 
existing  knowledgt-  and  field  surveys. 
CCC  staff  also  indicate,  however,  that  if 
habitat  represents  significant  biological 
value  for  a  State-  or  Federally-listed 
species,  it  is  very  likely  this  habitat 
would  have  already  been  identified 
through  CCC  biological  surveys,  and 
probably  would  have  already  been 
recommended  as  an  ESHA.  As  a  result, 
only  if  the  designation  of  critical  habitat 
adds  new  biological  information  might 
ESHAs  be  adjusted  or  established. 
In  the  case  of  the  designation  of 
critical  habitat  for  Holocarpha 
macradenia,  staff  from  the  CCC's 
Central  Coast  District  Office  indicate 
that  the  proposed  designation  is 
unlikely  to  result  in  the  establishment  of 
any  new  ESHAs.  The  proposed  critical 
habitat  area  falls  within  existing  LCPs 
and,  more  importantly,  the  designation 
adds  no  new  information  regarding 
occupied  or  essential  habitat  areas. 
Consequently,  the  proposed  designation 
of  critical  habitat  is  not  likely  to  resuU 
in  additional  costs  associated  with  the 
implementation  of  the  CCA. 

Comments  on  Site-Specific  Areas 

7.  Comment:  The  East  Bay  Regional 
Parks  District  (EBRPD)  requested  that 
we  make  minor  modifications  to  the 
boundaries  of  Unit  A  (Mezue)  that 
occurs  on  lands  they  manage.  The 
modifications  are  based  on  more 
detailed  topographic  and  vegetation 
data  that  they  were  able  to  provide.  The 
proposed  modifications  would  remove 
some  riparian  habitat  from  the  unit  and 
add  one  small  area  at  the  top  of  the 
watershed  upslope  to  where  a 
population  of  Holocarpha  macradenia 

is  located. 

Our  Response:  We  have  modified  the 
boundary  to  remove  a  few  areas  of 
riparian  vegetation  and  a  small  area  that 
was  not  within  the  subwatershed  where 
the  plant  occurs.  We  are  not  able  to 
include  the  small  area  at  the  top  of  the 
watershed  within  the  final  boundary 
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because  we  had  not  previou.sly 
proposed  to  include  it.  These 
modifications  resulted  in  a  reduction  of 
acreage  in  this  unit  from  61  ha  (150  ac) 
to  52  ha  (130  ac). 

8.  Com/nent  The  California  Army 
National  Guard  (GANG)  requested  that 
we  remove  3  ha  (7  ac)  of  lands  that  thev 
own  and  manage  known  as  the  Santa 
Cruz  Armory  from  Unit  G  (De  LaveagaJ 
of  the  proposed  cTitical  habitat 
designation.  They  fully  support  the 
efforts  of  the  Service  to  prote<:t 
Holocarpha  macmdfnia  and  its  habitat, 
and  point  out  that  thev  are  directed  by 
the  Sikes  Act  ( 16USG  670a  ft  seq]  to ' 
develop  and  implement  an  Integrated 
Natural  Resources  Management  Plan 
(INRMP)  for  the  Armory  with  certain 
criteria  for  maintaining  biodiversitv  and 
using  an  adaptive  management 
approach.  They  submitted  a  list  of  1 1 
management  elements,  some  of  which 
have  already  been  implemented,  that 
will  be  included  in  their  INRMP 

Our  Response:  Critical  habitat  is 
defined  in  section  3  of  the  Act  as— (i) 
the  specific  areas  within  the  geographic 
area  occupied  by  the  species,  at  the  time 
it  is  listed  in  accordance  with  the  Act, 
on  which  are  found  those  physical  or 
biological  features  (1)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protecticm;  and  (li) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  Spt^cial 
management  and  protection  are  nut 
required  if  adequate  management  and 
protection  are  already  in  place 
Adequate  spe<;ial  management  or 
protection  is  provided  by  a  legally 
operative  plan/ agreement  that  addresses 
the  maintenance  and  improvement  of 
the  primary  constituent  elements 
important  to  the  species  and  that 
manages  for  the  long-term  conservaticm 
of  the  species.  Areas  that  are  currently 
being  managed  to  address  the 
conservation  needs  of  Hcylocarphti 
macradenia.  in  accordance  with  plans 
we  have  reviewed  and  determined  to  be 
adequate,  do  not  require  special 
management  within  the  meaning  of 
section  3(5}(a)(i)  of  the  Act  and  will  not 
be  included  in  this  final  rule. 

To  determine  if  a  plan  provides 
adequate  management  or  protection  we 
consider — (1)  Whether  there  is  a  current 
plan  specifying  the  management  actions 
and  whether  such  actions  provide 
sufficient  conservation  benefit  to  the 
species;  (2)  whether  the  plan  provides 
assurances  that  the  conservation 
management  strategies  will  be 
implemented;  and  (3)  whether  the  plan 


provid(!s  assurances  that  the 
conservation  management  strategies  will 
be  effective.  In  determining  if 
management  strategies  are  likely  to  be 
implemented,  we  consider  whether — (a) 
A  management  plan  or  agreement  exists 
that  specifies  the  management  actions 
being  implemented  or  to  be 
implemented;  (b)  there  is  a  timely 
schedule  for  implementation;  (c)  there  is 
a  high  probabilitv  that  the  funding 
sour«:e(s)  or  other  resources  necessar\'  to 
implement  the  actions  will  be  available: 
and  (d)  the  party{ies)  have  the  authority 
and  long-term  commitment  to 
implement  the  management  actions,  as 
demonstrated,  for  example  by  a  legal 
instrument  providing  enduring 
protection  and  management  of  the 
lands  In  determining  whether  an  action 
is  likely  to  be  effective,  we  consider 
whether — (a)  The  plan  specifically 
addres.ses  the  management  needs, 
including  redui;tion  of  threats  to  the 
species;  (b)  such  actions  have  been 
successful  in  the  past;  (c)  there  are 
provisions  for  monitoring  and 
assessment  of  the  effectiveness  of  the 
management  actions;  and  (d)  adaptive 
management  principles  have  been 
incorporated  into  this  plan 

The  Sikes  Act  Improvement  Act  of 
1997  (Sikes  Act)  requires  each  military 
in.stallation  that  encompasses  land  and 
water  suitable  for  the  conservation  and 
management  of  natural  resources  to 
have  completed,  bv  November  17.  2001. 
an  INRMP  An  INRMP  integrates 
implementation  of  the  military  mission 
of  the  installation  with  stewardship  of 
the  natural  resources  f(jund  on  the 
installation  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  of 
the  installation,  including  needs  to 
provide  for  the  conservation  of  listed 
species;  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs; 
and  a  monitoring  and  adaptive 
management  plan  Under  section  7  of 
the  Act.  we  consult  with  the  military  on 
the  (ievelopment  and  implementation  of 
INRMPs  for  installations  with  listed 
species.  Military  installations  with 
approved  INRMPs  which  address  the 
needs  of  species  generally  do  not  meet 
the  definition  of  critical  habitat 
discussed  above  as  they  require  no 
additional  special  management  or 
protection.  Therefore,  we  do  not  include 
these  areas  in  critical  habitat 
designations  if  they  meet  the  following 
three  criteria:  (1)  A  current  INRMP  must 
be  complete  and  provide  a  benefit  to  the 
species;  (2)  the  plan  must  provide 
assurances  that  the  conservation 
management  strategies  will  be 


implemented;  and  (3)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  period 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  not 
meet  the  definition  of  critical  habitat. 

We  conclude  that  the  GANG  does  not 
yet  have  an  INRMP  for  the  Santa  Cruz 
Armory  that  sufficiently  addresses  the 
criteria  above.  These  lands  do  not 
warrant  exclusion  from  critical  habitat 
designation  because  the  proposed 
management  plan  has  not  been 
approved  and  does  not  contain 
assurances  that  the  management  actions 
it  describes  will  be  implemented  or 
effective.  Concerning  the  likelihood  that 
management  actions  will  be 
implemented,  we  note  that  the  plan 
does  not  include  a  timely  schedule  for 
implementation  and  does  not  contain  a 
commitment  of  financial  resources. 
Concerning  the  likelihood  that 
management  actions  will  be  effective, 
we  note  that  there  are  no  provisions  for 
monitoring  or  assessing  of  their 
effectiveness,  and  adaptive  management 
principles  have  not  been  incorporated 
into  the  draft  plan.  We  appreciate  the 
efforts  that  GANG  has  already  made 
toward  restoring  and  protecting  habitat 
on  these  lands,  including  the  removal  of 
eucalyptus  logs  from  Holocarpha 
macradenia  habitat,  and  the  removal  of 
wood  chips  that  were  inadvertently 
spread  on  top  of  a  portion  of  the 
population.  The  Service  has  agreed  to 
work  with  GANG  in  the  development  of 
their  INRMP.  particularly  as  it  pertains 
to  the  conservation  of  H.  macradenia.  If 
the  INRMP  sufficiently  meets  the 
criteria  for  exclusion  from  critical 
habitat  upon  its  completion,  the  Service 
will  consider  revising  the  critical  habitat 
designation  to  exclude  the  Santa  Cruz 
Armory  lands  at  a  future  date. 

Based  upon  a  site  visit  with  GANG 
staff  to  the  Santa  Cruz  Armory,  the 
Service  has  determined  that  a  portion  of 
the  proposed  critical  habitat  unit  does 
not  contain  the  primary  constituent 
elements,  specifically,  the  parking  lot. 
By  eliminating  this  area,  the  final 
critical  habitat  unit  has  been  reduced 
from  3  ha  (7  ac)  to  2  ha  (5  ac). 

9.  Com/nent;  The  Pajaro  Valley 
Unified  School  District  (District) 
requested  that  we  remove  28  ha  (70  ac) 
of  land  they  own,  known  as  the 
Millennium  High  School  site,  from  Unit 
I  (Watsonville)  of  the  critical  habitat 
designation  for  two  reasons.  They 
contend  that  the  site  has  been  under 
cultivation  for  over  a  decade  and  that 
there  is  no  evidence  of  the  species  or  the 
habitat  conditions  that  would  support  it. 
In  addition,  thev  are  concerned  that  the 
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designation  will  "create  obstacles"  to 
the  construction  of  the  New  Millennium 
High  School.  They  also  request  the 
removal  of  Harkins  Slough  Road  from 
critical  habitat  designation,  because  the 
planned  improvements  for  this  road, 
which  will  provide  access  to  the  High 
School,  will  be  facing  "considerable 
difficulties," 

Our  Response:  Section  4(b)(2)  of  the 
Act  states  "The  Secretary  shall 
designate  critical  habitat,  and  make 
revisions  thereto,  imder  subsection 
(a)(3)  on  the  basis  of  the  best  scientific 
data  available  and  after  taking  into 
consideration  the  economic  impact,  and 
any  other  relevant  impact,  of  specifying 
any  particular  area  as  critical  habitat." 
Absent  a  finding  by  us  that  the 
economic  or  other  relevant  impacts  of  a 
critical  habitat  designation  would 
outweigh  the  benefits  of  designation,  the 
Act  does  not  provide  for  the  exclusion 
from  critical  habitat  of  private  lands 
essential  to  the  conservation  of  listed 
species.  We  believe  that  this  parcel  of 
land  contains  components  essential  to 
the  conservation  of  H.  macradenia 
because:  (1)  The  site  contains  the 
primary  constituent  elements  including 
the  appropriate  soils  (Watsonville 
loams)  and  hydrology  that  are  suitable 
for  the  species,  and  the  site  occurs 
within  1  km  (0.5  mi)  of  3  knovra 
locations  for  the  species.  Therefore,  this 
site  could  provide  habitat  for  the 
expansion  of  existing  populations  as 
well  as  maintain  connectivity  between 
existing  populations  by  allowing  gene 
flow  between  these  populations  through 
pollinator  activity  and  seed  dispersal. 
The  importance  of  this  site  is  also 
discussed  in  the  description  of  the 
Watsonville  imit.  We  believe  that  the 
designation  of  these  lands  in  this  final 
rule  as  critical  habitat  outweighs  the 
benefits  of  their  exclusion  from  being 
designated  as  critical  habitat.  The 
possible  removal  of  these  lands  from  the 
designation  is  also  addressed  in  the 
Exclusions  Under  Section  4(b)(2) 
section  of  this  rule. 

With  respect  to  the  critical  habitat 
designation  creating  "obstacles"  and 
"difficulties"  in  completing 
construction  of  the  High  School,  the 
District  did  not  specify  what  they 
believed  these  to  be.  However,  we 
believe  that  the  designation  at  this  site 
will  have  little  additional  regulatory 
burden  for  the  District  because  there 
will  probably  be  little  federal  nexus  to 
the  project  and  therefore  minimal 
requirement  for  them  to  consult  under 
section  7  of  the  Act.  if  any.  Just  as  this 
rule  was  being  finalized,  we  received 
information  indicating  that  construction 
of  the  High  School  had  been  initiated. 
Because  this  construction  will  remove 


the  primary  constituent  elements  from 
approximately  32  acres  of  the  parcel  on 
which  the  High  School  is  being  built, 
we  are  removing  this  portion  that  will 
be  converted  to  buildings,  paved 
surfaces,  and  playing  fields  from  critical 
habitat  designation.  Because  this 
information  was  received  so  close  to  the 
time  of  publication,  we  did  not  have  the 
opportunity  to  redraw  the  map  for  this 
unit.  The  remaining  36  acres  of  the  site 
will  be  slated  for  conservation  and 
protected  from  development  through 
permanent  deed  restrictions.  Because 
the  plaimed  Harkins  Slough  Road 
improvements  are  partially  funded  with 
Federal  funds,  the  Federal  Highway 
Administration  (FHWA)  will  be 
consulting  with  us  on  the  road  due  to 
the  presence  of  California  red-legged 
frog.  The  inclusion  of  critical  habitat  for 
Holocarpha  macradenia  in  the  same 
consultation  is  not  expected  to 
significantly  increase  the  economic 
impact  of  the  project  on  FHWA  or  the 
District. 

10.  Comment:  The  City  of  Watsonville 
requested  that  a  number  of  areas  be 
removed  from  the  critical  habitat 
designation,  including  the  following: 
the  Millennium  High  School  site;  the 
Sea  View  Ranch  site;  an  illegal  fill  site 
with  an  existing  grading  permit  for 
remediation;  the  City's  golf  driving 
range;  and  the  State  Highway  1  right  of 
way  within  the  city  limits.  They  believe 
these  areas  should  be  removed  because 
they  have  recently  been  surveyed  for  the 
presence  of  Holocarpha  macradenia  and 
it  was  found  not  to  be  present.  The  City 
provided  some  additional  information 
extracted  from  planning  documents  for 
some  of  these  projects.  In  addition, 
GalTrans  requested  that  areas  within 
their  right  of  way  be  excluded  because 
the  disturbance  from  routine 
maintenance  activities  makes  them 
inappropriate  for  species  recovery' 
activities. 

Our  Response:  As  stated  in  the  section 
on  Mapping  in  the  body  of  this  rule, 
some  critical  habitat  units  were  mapped 
with  greater  precision  than  others,  based 
on  the  available  information,  and  the 
size  of  the  unit.  We  appreciate  the 
additional  information  that  the  City  of 
Watsonville  was  able  to  provide  to  us. 
As  discussed  in  the  section  on  Primary 
Constituent  Elements  in  this  rule,  we 
tried  to  map  areas  that  contained  soils 
associated  with  coastal  terrace  prairies, 
plant  communities  that  support 
associated  species,  and  the  physical 
attributes,  particularly  the  soils  and 
hydrologlc  processes  that  produce  the 
seasonally  saturated  soils  characteristic 
of  Holocarpha  macradenia  habitat.  We 
have  therefore  removed  portions  of 
these  areas  from  this  critical  habitat 


designation,  including  portions  of  the 
landfill  parcel  that  are  steep-sided 
canyons  below  the  level  of  the  coastal 
terrace,  and  the  landfill  itself  We  have 
also  removed  the  golf  driving  range 
because  the  soils  have  been  altered  by 
the  placement  of  other  soils  on  top  of 
the  native  soils  during  the  development 
of  the  range.  Even  though  the  proposed 
rule  contains  language  to  indicate  that 
paved  surfaces  are  not  considered 
critical  habitat,  we  have  removed  most 
of  the  State  Highway  1  corridor  from  the 
area  mapped  as  critical  habitat.  We  have 
also  removed  3  m  (9  ft)  on  either  side 
of  the  highway  from  critical  habitat 
designation  because  this  area  needs  to 
be  kept  free  of  vegetation  for  human 
health  and  safety  reasons,  and  because 
the  soil  profile  along  the  road  shoulder 
has  been  modified  such  that  it  does  not 
now  contain  the  primary  constituent 
elements  for  this  taxon.  However,  we 
have  not  removed  the  remaining  area 
within  right  of  ways  or  other  parcels 
from  the  critical  habitat  designation 
because,  to  the  best  of  our  knowledge, 
they  occur  on  coastal  terrace  habitat  that 
has  native  soils  with  the  attendant 
hydrologic  and  edaphic  processes  still 
in  place.  They  are  essential  to  the 
conservation  of  the  species  because  they 
are  important  for  the  expansion  of 
existing  populations  and  maintaining 
connectivity  between  them.  Even 
though  some  of  these  locations  have 
been  converted  to  agriculture  or  have 
recently  been  graded,  the  native  soils 
are  still  in  place  and  these  areas  have 
the  potential  to  be  restored  as  habitat  for 
H.  macradenia.  We  believe  that 
designating  of  these  lands  as  critical 
habitat  in  this  final  rule  outweighs  the 
benefits  of  excluding  them.  The  possible 
removal  of  these  lands  from  the 
designation  is  also  addressed  in  the 
Exclusions  Under  Section  4(b)(2) 
section  of  this  rule. 

1 1 .  Comment:  The  City  of  Watsonville 
requested  that  only  those  portions  of  the 
Watsonville  Airport  that  are  identified 
in  the  Tarplant  Mitigation  Plan 
(Gilchrist  2001)  be  included  in  the 
critical  habitat  designation,  thus 
excluding  other  portions  of  the  airport. 

Our  Response:  The  portions  of  the 
Airport  that  are  paved  with  runways 
and  roads  or  support  buildings  are  not 
considered  critical  habitat  for  the 
species  even  though  they  are  within  the 
critical  habitat  boundaries;  due  to  the 
scale  of  mapping,  however,  these  areas 
could  not  be  excluded  on  our  maps.  Of 
the  remaining  portions  of  the  Airport, 
some  are  included  in  the  Tarplant 
Mitigation  Plan  and  some  are  not. 
However,  we  have  included  all  of  these 
areas  within  the  critical  habitat 
designation  because  they  are  contiguous 
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with  areas  that  currently  support 
Holocarpha  macradenm,  provide  areas 
for  expansion  of  the  population,  and 
provide  connectivity  between  patches  of 
the  plant.  In  addition,  this  site  supports 
the  largest  population  of  H.  macradenia. 
and  therefore  is  important  as  a  seed 
bank  should  it  become  necessary  to 
reseed  other  sites  where  populations  are 
declining. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  solicited  independent 
opinions  from  the  Sustainable 
Ecosystems  Institute  {which  provided 
two  peer  reviewers)  as  well  as  two  other 
knowledgeable  individuals  with 
expertise  in  one  or  several  fields, 
including  familiarity  with  the  species, 
familiarity  with  the  geographic  region  in 
which  the  species  occurs,  and 
familiarity  with  the  principles  of 
conservation  biology  All  four  peer 
reviewers  supported  the  proposal,  and 
provided  us  with  comments  which  we 
incorporated  into  the  final  rule  Their 
comments  included  discussion  on  the 
following  issues:  The  importance  of 
maintaining  the  genetic  stock  from  the 
northern  portion  of  the  species'  range, 
as  represented  by  the  introduced 
populations  in  the  East  Bav  area;  the 
importance  of  appropriate  management 
in  maintaining  populations  of  the 
species;  the  necessity  of  maintaining  all 
critical  habitat  units  for  the  species;  and 
the  relationship  between  annual 
population  fluctuations  and  the  areas 
being  designated.  One  peer  reviewer 
suggested  that  the  discussion 
concerning  the  role  of  offsite  hydrology 
in  maintaining  habitat  for  the  species 
needed  to  be  strengthened 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
comments  received  on  the  propostut 
determination  of  critical  habitat,  we 
reevaluated  our  proposed  designation 
and  the  draft  Economic  Analysis  and 
made  several  changes  to  the  final 
designation  of  critical  habitat  These 
include  the  following: 

(1)  We  made  minor  changes  to  thi- 
boundary  lines  on  the  Mezue  Unit  to 
remove  riparian  corridors  and  a  small 
portion  of  habitat  outside  the 
subwatershed  where  Holocarpha 
macradenia  occurs.  These  changes 
resulted  in  a  reduction  of  9  ha  (21  ac) 
in  this  unit 

(2)  We  made  minor  changes  to  the 
boundary  lines  on  the  De  Laveaga  Unit. 
The  purpose  of  these  changes  was  to 
draw  the  boundaries  more  precisely  to 
eliminate  the  parking  lot  of  the  Santa 


(]ruz  Armory  from  within  the  boundary 
of  the  unit.  This  change  resulted  in  a 
reduction  of  1  ha  (2  ac)  in  this  unit. 

(3)  We  made  minor  changes  to  the 
boundary  lines  on  the  Watsonville  Unit. 
The  purpose  of  these  changes  was  to 
avoid  areas  that  obviously  did  not 
contain  the  primary  constituent 
elements,  and  for  which  we  were  unable 
to  draw  more  prec:ise  boundaries  at  the 
time  of  the  proposed  designation.  The 
use  of  recently  acquired  high-resolution 
aerial  photographs  dating  from  April 
2000  enabled  us  to  undertake  this  more 
precise  mapping.  These  changes 
resulted  in  a  total  reduction  of  174  ha 
(4:30  ac)  in  this  final  critical  habitat 
designation  For  all  three  of  the  units, 
the  new  boundary  lines  were  drawn 
within  the  boundary  lines  shown  in  the 
proposed  designation;  in  no  case  were 
the  new  boundary  lines  drawn  outside 
of  those  described  in  the  legal 
description  for  the  units  in  the  proposed 
designation. 

(4)  We  corrected  the  acreage  figure  for 
the  Graham  Hill  Unit  (Unit  B)  from  14 
ha  (35  ac)  to  12  ha  (30  ac).  We  had 
intended  to  propose  2  additional 
hectares  (5  ac)  to  the  south  of  the 
current  unit  boundary.  However,  the 
boundaries  showing  this  additional 
habitat  and  the  Universal  Transverse 
Mercator  (UTM)  coordinates  describing 
their  location  were  inadvertently  left  out 
of  the  proposed  rule.  The  unit 
boundaries  as  depicted  in  this  final  rule 
encfimpass  12  ha  (30  ac).  Under  the  Act 
and  the  Administrative  Procedure  Act. 
we  are  required  to  allow  the  public  an 
opportunity  to  comment  on  the 
proposed  rulemaking.  Therefore, 
because  these  new  areas  were  not 
included  in  the  proposed  rule,  we  are 
not  including  them  in  the  final  rule. 
Although  these  areas  were  not  included 
in  the  critical  habitat  proposal,  they  may 
be  important  to  the  recovery  of  the 
species  and  could  be  included  in 
recovery  activities  in  the  future. 

(5)  We  added  a  section  describing  the 
Special  Management  Considerations  or 
Protections  that  Holocarpha 
mairadf^nia  may  require.  We  believe 
that  this  new  section  will  assist  land 
managers  in  developing  management 
strategies  for  //.  macradenia  on  their 
lands. 

Critical  Habitat 

Section  3  of  the  Act  defines  critical 
habitat  as — (i)  the  specific  areas  within 
the  geographic  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 


protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  of  destruction  or  adverse 
modification  of  critical  habitat  with 
regard  to  actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
7  also  requires  conferences  on  Federal 
actions  that  are  likely  to  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Aside  from  the 
added  protection  that  may  be  provided 
under  section  7.  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  nexus,  critical 
habitat  designation  would  not  afford 
any  additional  regulatory  protections 
under  the  Act  with  regard  to  such 
activities. 

Critical  habitat  also  provides 
nonregulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features 
essential  for  the  conservation  of  that 
species,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified,  by  helping  people  to 
avoid  causing  accidental  damage  to 
such  areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must 
first  be  "essential  to  the  conservation  of 
the  species."  Critical  habitat 
designations  identify,  to  the  extent 
known  using  the  best  scientific  and 
commercial  data  available,  habitat  areas 
that  provide  essential  life  cycle  needs  of 
the  species  (primeiry  constituent 
elements,  as  defined  at  50  CFR 
424.12(b)).  Section  3(5)(C)  of  the  Act 
states  that  not  all  areas  that  can  be 
occupied  by  a  species  should  be 
designated  as  critical  habitat  unless  the 


63978        Federal  Register/ Vol.  67,  No.  200/ Wednesday,  October  16,  2002 /Rules  and  Regulations 


Federal  Register 


/Vol.  67,  No.  200 /Wednesday,  October  16,  2002 /Rules  and  Regulations        63977 


Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 
species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that,  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and.  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensxu^  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  coimties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials  (i.e.,  gray 
literatm-e). 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  laiow  at  the  time  of  designation. 
Habitat  is  often  dynamic,  and 
populations  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  critical  habitat  designations  do 
not  signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  that 
support  newly  discovered  populations 
in  the  future,  but  are  outside  the  critical 
habitat  designation  will  continue  to  be 
subject  to  conservation  actions  that  may 
be  implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 


standard  and  the  prohibitions  of  section 
9  of  the  Act,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  action.  Federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  result  in  jeopardy 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
plaiming  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods  of  Selecting  Areas  for  Critical 
Habitat  Designation 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  (TR 
424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  of  Holocarpha 
macradenia.  This  included  information 
from  the  California  Natural  Diversity 
Data  Base  (CNDDB  2001),  geologic  and 
soil  survey  maps  (Brabb  1989;  SCS 
1980,  1978),  aerial  photos  available 
through  TerraServer  {http:// 
terraserver.h  omeadvisor.  msn.com], 
aerial  photos  on  loan  from  the  County 
of  Santa  Cruz  Planning  Department, 
recent  biological  surveys  and  reports, 
additional  information  provided  by 
interested  parties,  and  discussions  with 
botanical  experts.  Frequently 
accompanied  by  agency  representatives, 
we  also  conducted  site  visits,  either 
ciu-sory  or  more  extensive,  at  a  number 
of  locations  managed  by,  or  with 
involvement  from,  local,  State  or 
Federal  agencies,  including  Graham 
Hill,  De  Laveaga  Park,  Twin  Lakes  State 
Beach,  Arana  Gulch  Open  Space  Area 
(City  of  Santa  Cruz),  Anna  Jean 
Cununings  County  Park  (Santa  Cruz 
County),  and  the  Watsonville  Airport 
(City  of  Watsonville).  We  also  visited 
the  Porter  Ranch  site,  which  is  owned 
and  managed  by  the  Elkhorn  Slough 
Foundation. 

Special  Management  Considerations  or 
Protections 

Much  of  what  is  known  about  the 
specific  physical  and  biological 
requirements  of  Holocarpha 
macradenia  is  described  in  the 
Background  section  of  this  final  rule. 
Additional  information  about 
appropriate  management  techniques  is 
being  generated  by  ongoing  management 
efforts  and  research  on  life  history.  As 
discussed  in  the  Background  section, 
several  agencies  such  as  the  CDFG, 


California  Department  of  Parks  and 
Recreation  (CDPR),  CalTrans.  County  of 
Santa  Cruz,  City  of  Santa  Cruz,  and 
EBRPD  are  undertaking  efforts  to  learn 
how  to  better  enhance  habitat  for  H 
macradenia.  Some  of  these  efforts  are 
being  carried  out  with  the  cooperation 
of  researchers  from  UC  Santa  Cruz  and 
Berkeley's  Jepson  Herbarium. 
Preliminary  management  and  seed  bank 
studies  show  that  habitat  manipulation 
such  as  burning,  mowing,  grazing,  and 
scraping  can  increase  standing  numbers 
of  plants  and  may  be  necessary  to 
enhance  and  maintain  populations  of  H. 
macradenia.  Active  management  is 
often  necessary  to  preserve  habitat  that 
is  essential  for  the  long-term 
conservation  of  H.  macradenia. 

Special  management  considerations 
or  protections  may  be  needed  to 
maintain  the  primary  constituent 
elements  for  Holocarpha  macradenia 
within  the  units  being  designated  as 
critical  habitat.  In  some  cases, 
protection  of  existing  habitat  and 
current  ecological  processes  may  be 
sufficient  to  ensure  that  populations  of 
H.  macradenia  are  maintained,  and 
have  the  ability  to  reproduce  and 
disperse  into  surrounding  habitat  at 
those  sites.  In  other  cases,  however, 
active  management  may  be  needed  to 
maintain  the  primary  constituent 
elements  for  H.  macradenia.  We  have 
outlined  below  the  most  likely  special 
management  or  protection  that  H. 
macradenia  may  require. 

(1)  The  native  soils  on  which 
Holocarpha  macradenia  is  found  should 
be  maintained  to  optimize  conditions 
for  the  species.  Physical  properties  of 
the  soil,  such  as  its  chemical 
composition,  salinity,  texture,  and 
drainage  capabilities  would  best  be 
maintained  by  limiting  or  restricting 
deep  tilling  and  the  use  of  herbicides, 
fertilizers,  or  other  soil  amendments. 

(2)  The  hydrologic  regime  of  the  area 
surrounding  Holocarpha  macradenia 
habitat  should  be  maintained  to  provide 
for  the  seasonally  moist  soils  that  the 
species  favors.  Increasing  or  decreasing 
surface  and  subsurface  water  flow  to 
these  areas  through  habitat  alteration 
that  either  artificially  adds  water  [e.g  . 
through  irrigation)  or  reduces  water 
[e.g..  through  diversions  associated  with 
construction  projects)  could  decrease 
the  suitability  of  these  areas  to  support 
H.  macradenia. 

(3)  The  grassland  communities  should 
be  maintained  to  ensure  that  the  habitat 
needs  of  pollinators  and  dispersal 
agents  are  maintained.  The  use  of 
pesticides  should  be  limited  or 
restricted  so  that  viable  populations  of 
pollinators  are  present  to  facilitate 
reproduction  of  Holocarpha 
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macradenia  Fragmentation  of  habitat 
through  construction  of  road.s  and 
certain  types  of  fencing  should  be 
sufficiently  limited  to  allow  seed 
dispersal  agents  to  move  H.  macnidfiiia 
seed  throughout  the  unit. 

(4)  The  grassland  communities  need 
to  be  maintained  to  facilitate 
germination  and  the  establishment  of 
seedlings,  because  this  is  a  critical 
bottleneck,  in  the  life  cycle  of  the  species 
(Bainbridge.  in  litt..  20b2b)   In 
particular,  this  portion  of  the  species' 
life  cycle  requires  a  reduced  litter  layer 
and  canopy  height  of  surrounding 
vegetation.  This  can  be  achieved 
through  either  mowing  or  livestock 
grazing.  .\  discussi(jn  of  more  detailed 
prescriptions  is  beyond  the  scope  of  this 
rule,  as  the  optimal  regime  will  vary 
from  site  to  site,  depending  on  a  number 
of  variables.  However,  research  efforts 
that  are  currently  underway  will  assist 
in  developing  more  site-specific 
recommendations. 

(5)  In  the  grassland  communities 
where  Holocarpha  macradenia  occurs, 
invasive,  nonnative  species  such  as 
French  broom,  eucalyptus,  acacia. 
Harding  grass,  bromes,  artichoke  thistle, 
and  bristiv  o.x-tongue  and  other  species 
need  to  be  activelv  managed  to  recluci! 
comp(?tition  and  maintain  the  open 
habitat  that  //  macmdeniu  needs. 

(6)  Certain  areas  where  Holocarpha 
macradenia  occurs  may  need  to  be 
fenced  to  protect  them  fmm  accidental 
or  intentional  trampling  bv  humans  .uui 
livestock,  and  to  facilitate  management 
of  the  habitat  through  intentional 
grazing  or  other  means. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  ( onsider 
those  physical  and  biological  features 
Iprimarv'  constituent  elements)  that  are 
essential  to  the  conser\'ati(m  of  the 
species  and  that  mav  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  Spac  e  for  individu.il  and 
population  growth,  and  for  noriiial 
behavior;  focjd.  water,  air,  light,    . 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  germination,  or  seed 
dispersal;  and  habitats  that  are  protectcul 
from  disturbance  or  are  representative  of 
the  historic  geographic  and  ecological 
distributions  of  a  species. 

Based  on  our  knowledge  to  date,  the 
primary  con.stituent  elements  for  H 
macradenia  consist  of,  but  are  not 
limited  to: 

(1)  Soils  associated  with  coastal 
terrace  prairies,  including  the 


VVatsonville,  Tierra,  Elkhorn.  Santa  Inez, 
and  Pinto  series. 

(2)  Plant  communities  that  support 
associated  species,  including  native 
grasses  suc;h  as  \'asseUa  sp. 
(ncM?dlegrass)  and  Danthonia  californica 
(California  cjatgrass);  native  herbaceous 
species  such  as  members  of  the  genus 
Henuzonia  (other  tarplants),  Perideridia 
gairdneri  ((iairdner's  yampah). 
Plaifiohothns  diffusus  (San  Francisco 
popc:orn  flower),  and  Trifulium 
buckiyestiorum  (Santa  Cruz  clover);  and 

(3)  Physical  proces.ses,  particularly 
soils  and  hydrologic  processes,  that 
maintain  the  soil  structure  and 
hydrology  that  produce  the  seasonally 
saturated  soils  characteristic  of 
Holocarpha  macradenia  habitat. 

Site  Selection 

We  identified  critical  habitat  areas 
essential  for  the  conservation  of 
Holocarpha  macradenia  in  the  three 
primarv  areas  where  it  is  known  to 
occur:  In  the  East  Bay  ((lontra  Costa 
County);  in  the  Santa  Cruz-Soquel  area 
(Santa  Cruz  (.ounty);  and  the 
VVatsonville  area  (.Santa  Ouz  and 
Montert'v  Counties).  Historic;  locations 
for  which  there  are  no  recent  records  of 
occupanc:y  (within  the  last  20  years) 
were  not  (iropo.sed  for  designation, 
inchiding  those  previously  found  in 
Marin  and  .Mameda  Counties  that  have 
become  urbanized  over  the  last  100 
years;  loc:ations  to  the  north  of  Santa 
Cruz  where  //  macradenia  has  not  been 
seen  111  over  50  years,  and  locations 
around  the  Watsonville  area  that  have 
been  destroyed  bv  fill,  agricultural 
ai:tivities.  and  parking  lot  ciMistruction. 
In  the  East  Bay.  only  one  of  the  eight 
sites  that  support  an  introduced 
populatiim  of  H  macradenia  in  Wildcat 
Regional  Park  is  being  propcjsed  for 
designation  l)«H:ause  it  is  the  largest 
seedcnl  population  that  represents  the 
genetic  variability  of  the  northern 
portion  of  the  spec:ies'  range.  Several 
i:ommenters  suggested  that  additional 
critical  habitat  should  have  been 
proposed  in  the  northern  portion  of  the 
species  range  (East  Bay  area).  While  we 
agrc?*'  that  additicmal  areas  in  the 
northern  portion  of  its  range  may  be 
required  for  tht;  long  term  conservation 
of  the  spcH:ies.  the  information  necessarv 
til  propose  other  areas  was  not  available 
to  us  at  the  time  the  proposal  was 
prepared,  and  is  therefore  not  included 
herc!.  However,  additional  habitat 
outside  the  designated  areas  may  later 
be  discovered  to  be  critical  for  the 
recovers  of  the  species,  and  may  be 
included  in  recovery-  activities  for  the 
spec;ies  in  the  future. 

Due  to  the  historic  loss  of  the  habitat 
that  supported  Holocarpha  macradenia. 


we  believe  that  future  conservation  and 
recovery  of  this  species  depends  not 
only  on  protecting  it  in  the  limited  areas 
that  it  currently  occupies,  but  also  on 
providing  the  opportunity  to  expand  its 
distribution  by  protecting  currently 
unoccupied  habitat  within  its  historic 
range.  Protection  of  each  of  the  locations 
where  H.  macradenia  occurs  is  essential 
for  the  conservation  of  this  species  to 
reduce  the  risks  of  extirpation  that  is 
inherent  in  having  so  few  extant 
populations,  especially  when  so  many 
of  the  populations  comprise  so  few 
individuals.' The  slight  variations  in 
elevation,  coastal  influence,  and  soil 
types  found  among  the  critical  habitat 
units  are  important  in  shaping  the 
phenological  [e.g.,  timing  of 
reproduction),  morphological  (i.e., 
physical  structure  and  form),  and 
physiological  adaptations  of  plant 
populations  to  specific  environments 
(Clausen  et  al.  1948.  Clausen  1951).  For 
example,  elevation  and  distance  from 
the  coast  influence  precipitation  and 
average  daily  temperatures  to  which  a 
population  is  subjected,  while  soil  type 
can  influence  nutrient  and  water 
availability.  The  heritable  local 
adaptations  that  develop  as  a  result  of 
such  environmental  variations  reflect 
genetic  variability  within  the  species. 
Preserving  this  genetic  variability  in 
endemic  species  that  allows  for 
adaptation  to  changing  climatic  and 
otht^r  environmental  influences  is 
important  to  improve  the  likelihood  that 
the  species  will  be  able  to  survive  and 
adapt  to  such  future  environmental 
changes  (Falk  1992). 

In  addition  to  maintaining  existing 
populations,  the  persistence  of  the 
species  requires  surrounding  habitat 
needed  to  maintain  the  ecological 
processes  that  allow  the  populations 
and  the  primary  c;onstituent  elements  to 
persist.  These  ecological  proc;esses 
include  the  expansion  and  shifting  of 
populations  over  time,  the  maintenance 
of  pollinator  interactions  that  maintain 
the  gene  flow  between  populations  over 
time,  and  the  maintenance  of  seed 
dispersal  vectors  that  serve  to  distribute 
seed  between  existing  sites  as  well  as  to 
new  sites.  The  ability  to  maintain 
disturbance  factors  (for  example, 
grazing,  mowing,  or  fire  disturbance) 
that  maintain  the  openness  of  vegetation 
that  the  species  requires  for  successful 
germination  is  also  critical  to  the  long 
term  persistence  of  the  species.  Threats 
to  the  remaining  habitat  of  H. 
macradenia  include:  Urban 
development  and  its  associated  impacts, 
such  as  habitat  fragmentation, 
recreational  use,  and  changes  in  grazing 
regimes  that  may  have  facilitated  the 
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currently  known  to  occur,  we  do  not 
imply  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery  of  the  species. 
Areas  that  support  newly  discovered 
populations  in  the  future,  but  are 
outside  the  critical  habitat  designation, 
will  continue  to  be  subject  to 
conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  prohibitions  of  section 
9  of  the  Act,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  an  action  is  being  proposed. 

Mapping 

The  critical  habitat  units  were 
delineated  by  creating  data  layers  in  a 
geographic  information  system  (CIS) 
format  of  the  areas  where  Holocarpha 
macradenia  is  known  to  occur,  using 
information  from  the  California  Natural 
Diversity  Data  Base  (CNDDB  2001), 
aerial  photos,  recent  biological  surveys 
and  reports,  and  discussions  with 
botanical  experts.  These  data  layers 
were  created  on  a  base  of  USGS  7.5' 
quadrangles  obtained  from  the  State  of 
California's  Stephen  P.  Teale  Data 
Center.  Critical  habitat  units  were 
mapped  using  UTM  coordinates.  Some 
units  were  mapped  with  a  greater 
precision  than  others,  based  on  the 
available  information,  and  the  size  of 
the  unit. 

In  selecting  areas  of  designated 
critical  habitat  we  made  an  effort  to 
avoid  developed  areas,  such  as  housing 
developments,  that  are  unlikely  to 
contain  the  primary  constituent 
elements  or  otherwise  contribute  to  the 
conservation  of  Holocarpha 
macradenia.  However,  we  could  not 
map  critical  habitat  in  sufficient  detail 
to  exclude  all  developed  areas,  or  other 
lands  unlikely  to  contain  the  primary 
constituent  elements  essential  for  the 
conservation  of  H.  macradenia.  Areas 
within  the  boundaries  of  the  mapped 
units,  such  as  buildings,  roads,  parking 
lots,  railroads,  airport  runways  and 
other  paved  areas,  lawns,  and  other 

-Approximate  Areas,  Given  in  Hectares  (ha)  and  Acres  (ac)  ^ 

macradenia  by  Land  Ownership 


increase  in  normative  plant  species  that 
compete  with  H.  macradenia.  The  areas 
we  are  designating  as  critical  habitat 
provide  some  or  all  of  the  habitat 
components  essential  for  the 
conservation  of  H.  macradenia.  Given 
the  species'  need  for  a  reduced  litter 
layer  and  canopy  height  and  the  threat 
of  competition  from  nonnative  species, 
we  believe  that  these  areas  require 
special  management  considerations  or 
protection. 

In  our  delineation  of  the  critical 
habitat  units,  we  believe  it  is  important 
to  designate  all  areas  that  currently 
support  native  populations  of 
Holocarpha  macradenia  because  the 
number  of  populations  that  have  been 
extirpated  and  the  reduction  in  range 
that  the  species  has  imdergone  place  a 
great  importance  on  the  conservation  of 
all  the  known  remaining  sites.  In  the 
area  just  west  of  Watsonville,  a  number 
of  populations  that  are  in  close 
geographic  proximity  to  each  other  are 
included  in  the  same  imit  because  the 
distribution  of  H.  macmdenia  in  this 
area  was  probably  once  greater,  prior  to 
fragmentation  of  populations  into 
smaller  units.  Maintaining  the 
connectivity  between  these  populations 
through  gene  flow  and  seed  dispersal  is 
important  for  maintaining  the  genetic 
variability  that  will  contribute  to  the 
long  term  persistence  of  the  species. 

With  regard  to  the  experimental 
seeded  populations  of  H.  macradenia, 
we  acknowledge  the  importance  these 
seeding  trials  have  offered  with  respect 
to  understanding  the  range  of  habitat 
characteristics  that  H.  macradenia  may 
tolerate.  However,  based  on  current 
information,  we  believe  that  only  the 
area  that  supports  the  Mezue  population 
is  essential  to  the  recovery  of  the 
species.  This  population  is  the  best 
expression  of  the  genetic  variability  that 
once  occurred  in  the  northern  end  of  the 
range  of  the  species;  native  stands  in 
this  portion  of  the  range  have  now  been 
extirpated. 

Even  though  we  did  not  have 
sufficient  information  to  propose  sites 
other  than  where  populations  are 

Table  1. 


urban  landscaped  areas  will  not  contain 
any  of  the  primar>'  constituent  elements. 
Federal  actions  limited  to  these  areas, 
therefore,  wcfuld  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/or  priman,-  constituent 
elements  in  adjacent  critical  habitat. 

Critical  Habitat  Designation 

The  critical  habitat  areas  described 
below  constitute  our  best  assessment  at 
this  time  of  the  areas  needed  for  the 
conservation  and  recovery  of 
Holocarpha  macradenia.  Critical  habitat 
being  designated  for  H.  macradenia 
consists  of  11  units  that  currently 
sustain  the  species.  The  geographic 
range  that  H.  macradenia  occupies  has 
been  reduced  to  so  few  sites  that  the 
species  mav  well  be  threatened  with 
extinction  in  the  near  future, 
particularly  if  appropriate  management 
of  the  remaining  habitat  is  not 
employed.  Protection  of  this  designated 
critical  habitat  is  essential  for  the 
conservation  of  the  species  because  it 
would  reduce  the  threat  to  the  species 
from  future  population  extirpations  due 
to  stochastic  events.  Further,  because 
this  species  cannot  self-pollinate, 
maintenance  of  adequate  gene  flow 
between  populations,  which  is  critical 
to  producing  the  genetic  variability 
necessary  for  the  species'  survival  and 
recovery,  is  dependent  on  the  retention 
of  lands  containing  suitable  habitat  in 
sufficiently  close  proximity  to  existing 
populations  to  allow  for  their  expansion 
as  well  as  for  gene  flow  to  other  nearby 
populations.  The  areas  being  designated 
as  critical  habitat  are  within  the  three 
primary  areas  that  currently  support  H. 
macradenia  and  include  the  appropriate 
coastal  terrace  prairie  habitat  necessary 
for  the  species.  We  are  designating 
approximately  2,902  ha  (1,174  ac)  of 
land  as  critical  habitat  for  H. 
macradenia. 

The  approximate  areas  of  designated 
critical  habitat  by  land  ownership  are 
shown  in  Table  1.  Lands  proposed  are 
under  private,  county.  State,  and 
Federal  jurisdiction. 

OF  Critical  Habitat  for  Holocarpha 


Unit  name 


State 


Private 


County/ 
City 


Federal 


Total 


A.  Mezue 

B.  Graham  Hill  

C.  De  Laveaga 

D.  Arana  Gulch  


Oha 

Oha 

50  ha 

Oha 

50  ha 

(Oac) 

(Oac) 

(130  ac) 

(Oac) 

(130  ac) 

Oha 

12  ha 

Oha 

Oha 

12  ha 

(Oac) 

(30  ac) 

(Oac) 

(Oac) 

(30  ac) 

2  ha 

Oha 

Oha 

Oha 

2  ha 

(Sac) 

(0  ac) 

(Oac) 

(Oac) 

(Sac) 

Oha 

Oha 

26  ha 

0  ha 

26  ha 

(Oac) 

(Oac) 

(65  ac) 

(Oac) 

(65  ac) 
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Table  i. 


-Approximate  Areas,  Given  in  Hectares  (ha)  and  Acres  (ac)  ^  of  Critical  Habitat  for  Holocarpha 

macradenia  by  Land  Ownership — Continued 


Unit  name 


State 


Private 


County/ 
City 


Federal 


E  Twin  Lakes 


F  Rodeo  Gulch 


H 


11  ha 
(26  ac) 
0  ha 
(0  ac) 

Sequel  , 0  ha 

(Oac) 

Porter  Gulch  0  ha 

(0  ac) 

I  Watsonville    23  ha 

(56  ac) 

J  Casserly  _ „ 0  ha 

(Oac) 

K  Elkrvrn  „ I  0  ha 

(Oac) 


Gha 

(Oac) 
11  ha 
(26  ac) 
18  ha 
(45  ac) 
14  ha 
(35  ac) 
340  ha 
(840  ac) 
450  ha 
(1.110  ac) 
70  ha 
(170  ac) 


Oha 

(Oac) 

Oha 

(Oac) 

22  ha 

(55  ac) 

Oha 

(Oac) 

125ha 

(309  ac) 

Oha 

(Oac) 

Oha 

(Oac) 


Oha 

(Oac) 

Oha 

(Oac) 

Oha 

(Oac) 

Oha 

(Oac) 

Oha 

(Oac) 

Oha 

(Oac) 

Oha 

(Oac) 


Total 


27  ha 
(66  ac) 


920  ha 
(2,270  ac) 


230  ha 
(570  ac) 


Oha 
(Oac) 


Total 


11  ha 
(26  ac) 
11  ha 
(26  ac) 
40  ha 
(100  ac) 
14  ha 
(35  ac) 
488  ha 
(1.205  ac) 
450  ha 
(1.110  ac) 
70  ha 
(170  ac) 


1,175  ha 
(2.902  ac) 


'  Approximate  acres  from  GIS  map  data  have  been  converted  to  hectares  (1  ha  =  2  47  ac)  Based  on  the  level  of  Imprecision  of  mapping,  ap- 
proximate hectares  and  acres  greater  than  or  equal  to  30  (?  30)  have  been  rounded  to  the  nearest  5.  totals  are  sums  of  columns  and  rows. 


A  brief  description  of  each  critical 
habitat  unit  is  given  below: 

East  Bay  Area  Unit 

i'nit  A:  Mezue 

Unit  A  consists  of  grassland  habitat 
on  sloping  alluvial  deposits  from  old 
marine  terraces  within  Wildcat  Regional 
Park  in  Contra  Costa  County.  This  entire 
unit  of  approximately  50  ha  (130  ac)  is 
on  lands  managed  by  the  EBRPD. 
Management  activities  at  this  site 
include  controlled  grazing,  removal  of 
invasive  artichoke  thistle,  and  annual 
population  monitoring  (EBRPD  1992, 
2001).  Of  the  22  sites  that  were  used  as 
sites  to  introduce  Holorarpha 
macradf^nia  seed  in  the  East  Bay  region 
between  1982  and  198t).  this  populatif)n 
has  been  the  only  one  that  has 
consistently  supported  a  large 
population  of  H  macradenin.  In  the 
vear  2000.  this  population  supported 
over  17,000  individuals  (CDFG  2000) 
Although  this  populatitm  is  an 
introduced  population,  this  unit  is 
essential  to  the  survival  and 
conservation  of  the  species  because  this 
population  represents  the  genetic 
variabilifv  in  the  northernmost  portion 
of  the  plant's  range  and  is  important  for 
the  expansion  of  the  existing 
population.  In  recognition  of  the 
conservation  value  of  this  population, 
the  Service  is  contributing  funding 
toward  nonnative  species  removal  at 
this  site  (Service  2002). 

Santa  Cruz — Soquel  Area  Units 

( 'nit  B:  Graham  Hill 

Unit  B  consists  of  grasslands  on  a 
relatively  flat  coastal  terrace  prairie  on 
the  west  side  of  Graham  Hill  Road. 


approximately  1  mile  north  of  the  City 
of  Santa  Cruz  in  Santa  Cruz  County. 
This  entire  unit  of  approximately  12  ha 
(30  ac)  is  on  privately..owned  lands.  The 
unit  includes  a  7-ha  (17-ac)  area  that  has 
been  sot  aside  through  a  conservation 
easement  to  the  (,ounty  of  Santa  Cruz 
for  conservation  of  coastal  prairie 
habitat  and  Holocarpha  macradenia  as 
mitigation  for  an  adjacent  development 
that  comprises  52  residences  and 
associated  amenities.  The  population 
has  been  fenced  and  nonnative  species 
have  been  removed;  however,  efforts  to 
enhance  thi'  population,  as  called  for  in 
a  management  plan  (Environmental 
Science  Associates  199t)),  have  not  yet 
been  initialed.  In  1994.  this  population 
numhered  12.000  individuals;  by  1998. 
675  individuals  vvt?re  counted;  and  in 
2001,  approximately  550  individuals 
were  counted  (V.  Haley,  consultant, 
Felton,  (California,  pers.  comm..  2001). 
This  unit  is  important  because  it 
i:urrentlv  supports  a  population  of  H 
m(i(  nidt'iiia  and  bef:ause  it  represents 
thi-  western  limit  of  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay.  This 
unit,  along  with  the  Fairway  Unit, 
ociurs  at  the  highest  elevation  of  the 
native  populations  (122  m  (400  ft))  and 
c:onse(juently  the  farthest  away  from  the 
influence  of  the  coastal  climate. 
Preserving  the  genetic  variability  within 
the  species  that  has  allowed  it  to  adapt 
to  these  different  eavironmental 
conditions  is  essential  for  the  long-term 
survival  and  conservation  of  the  species. 

Unit  C:  De  Laveaga 

Unit  C  consists  of  grasslands  on  a 
relatively  flat  coastal  terrace  prairie 


within  De  Laveaga  Park  just  north  of  the 
City  of  Santa  Cruz  in  Santa  Cruz 
County.  This  entire  unit  of 
approximately  2  ha  (5  ac)  is  on  State 
lands  managed  by  the  CANG  and 
supported  by  Federal  funds  from  the 
National  Guard  Bureau.  The  CANG  does 
not  anticipate  undertaking  any  new 
military  activities  on  this  parcel  beyond 
its  current  use  as  an  assembly  point  for 
monthly  drills  and  as  storage  for 
equipment.  In  2001,  a  maintenance  crew 
from  the  adjacent  city-owned  golf 
course  spread  wood  chips  from  a  felled 
tree  over  half  the  population.  The  CANG 
has  initiated  management  actions  to 
restore  and  enhance  habitat  for  H. 
macradenia.  including  removal  of  the 
wood  chips  and  chunks  of  eucalyptus 
logs.  In  addition,  the  CANG  has 
initiated  development  of  an  INRMP 
(CANG  2002);  if  the  final  plan  meets  the 
criteria  outlined  earlier  in  cmr  response 
to  comment  number  eight,  the  critical 
habitat  designation  may  be  removed 
from  this  unit  in  the  future.  This  unit  is 
essential  because  it  currently  supports  a 
population  of  H.  macradenia  and 
because  it  is  one  of  only  seven 
populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay.  Despite 
its  small  size,  this  unit  is  essential 
because  it  is  located  between  the 
Graham  Hill.  Arana  Gulch,  and  Rodeo 
Gulch  Units,  and  is  important  for 
maintaining  connectivity  between  these 
other  units. 

Unit  D:  Arana  Gulch 

Unit  D  consists  of  grasslands  on  a 
relatively  flat  coastal  terrace  prairie 
within  an  open  space  preserve  just 
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north  of  Woods  Lagoon  in  the  City  of 
Santa  Cruz.  This  entire  unit  of 
approximately  26  ha  (65  ac)  is  on  lands 
owned  and  managed  by  the  City  of 
Santa  Cruz.  It  is  bounded  on  the  west, 
east,  and  north  sides  by  existing 
development  and  on  the  south  side  by 
the  Santa  Cruz  Harbor.  Huge  population 
fluctuations  have  occurred  on  this  site, 
ranging  from  100,000  individuals  in  the 
late  1980s  when  the  site  was  being 
grazed  by  cattle,  to  no  plants  in  1995  (K. 
Lyons,  in  litt.,  2001).  The  City  entered 
into  a  Memorandum  of  Understanding 
with  the  CDFG  in  1997  to  manage 
Holocarpha  macradenia,  which 
includes  utilizing  a  variety  of 
management  techniques  to  enhance  the 
population.  As  of  1998.  individuals 
numbered  approximately  12,820;  in 
2000,  they  numbered  234;  and  in  2002 
they  numbered  approximately  10,000 
{K.  Lyons,  in  litt.,  2001;  Seals  2002). 
This  unit  is  essential  because  it 
currently  supports  a  population  of  H. 
macradenia  and  because  it  is  one  of 
only  seven  populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay.  This  unit 
and  the  Twin  Lakes  Unit  occur  at  the 
lowest  elevation  of  the  native 
populations  in  the  northern  Monterey 
Bay  area  (12  to  18  m  (40  to  60  ft))  and 
are  consequently  the  closest  to  the 
influence  of  the  coastal  climate. 
Moreover,  these  two  units  are  within 
one-half  mile  of  each  other  and 
therefore  could  retain  connectivity 
between  them.  It  is  also  essential  for  the 
recovery  of  the  species  because  current 
management  by  the  City  of  Santa  Cruz 
has  allowed  this  site  to  support  the  third 
largest  standing  native  population  of 
tarplant.  It  therefore  contributes 
significantly  to  the  seed  bank  reserve  for 
the  species  and  is  large  enough  to 
support  management  activities  that  may 
be  necessary  to  maintain  the  population 
at  this  site. 

Unit  E:  Twin  Lakes 

Unit  E  consists  of  grasslands  on 
relatively  flat  coastal  terrace  prairie  just 
north  of  Schwan  Lagoon  within  the  City 
of  Santa  Cruz.  This  entire  unit  of 
approximately  11  ha  (26  ac)  is  on  lands 
owned  by  the  CDPR  within  Twin  Lakes 
State  Park.  It  is  bounded  on  the  west, 
north,  and  east  sides  by  existing 
development,  and  on  the  south  side  by 
Schwan  Lagoon.  Since  1997,  CDPR  has 
been  actively  managing  Holocarpha 
macradenia  habitat  by  removing 
invasive,  nonnative  species  and 
attempting  various  methods  of 
enhancing  the  population  (Service 
2000).  CDPR  has  also  funded  research 
on  H.  macradenia  seed  bank  dynamics 
(Bainbridge  1999).  This  population  has 


ranged  in  size  from  120  individuals  in 
1986  to  21  individuals  in  2002  (Hyland 
2002).  This  unit  is  essential  because  it 
currently  supports  a  population  of  H. 
macradenia  and  because  it  is  one  of 
only  seven  populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay.  As  with 
the  Arana  Gulch  Unit,  it  occurs  at  the 
lowest  elevation  of  the  native 
populations  in  the  northern  Monterey 
Bay  area  (12  to  18  m  (40  to  60  ft))  and 
consequently  the  closest  to  the 
influence  of  the  coastal  climate. 
Moreover,  the  two  units  are  within  one- 
half  mile  of  each  other  and  therefore 
could  retain  connectivity  between  them. 

Unit  F:  Rodeo  Gulch 

Unit  F  consists  of  sloping  alluvial 
deposits  and  adjacent  relatively  flat 
coastal  terrace  prairie  that  straddles  the 
Arana  Gulch  and  Rodeo  Gulch 
drainages  north  of  the  community  of 
Soquel  in  Santa  Cruz  County.  It  is 
bounded  on  the  north,  east,  and  south 
sides  by  existing  development;  the 
western  side  is  bounded  by  lands  that 
have  not  been  developed.  This  entire 
unit  of  approximately  11  ha  (26  ac)  is 
on  privately  owned  lands.  This  unit 
includes  a  parcel  that  has  recently  been 
proposed  for  a  housing  development 
known  as  Santa  Cruz  Gardens 
Subdivision  Unit  12  (Denise  Duffy  and 
Associates  2001).  This  parcel  was 
previously  set  aside  in  a  "temporary 
open  space  easement"  as  mitigation  for 
destroying  a  portion  of  the  H. 
macradenia  population  by  an  earlier 
phase  of  the  development  in  1986 
(Service  2000).  The  current 
development  proposal  calls  for  setting 
aside  approximately  23  ha  (56  ac)  for 
conservation  and  recreation  purposes. 
and  includes  much  of  the  habitat  that 
supports  H.  macradenia.  Salvage  of  soil 
and  an  H.  macradenia  seed  bank  is 
being  proposed  for  another  portion  of 
the  project  site  that  will  be  impacted  by 
development  (Lyons  1999).  This 
population  numbered  approximately  60 
individuals  in  1993:  none  have  been 
observed  since  then  (CNDDB  2001). 
However,  a  seed  bank  likely  persists  at 
this  site.  This  imit  is  essential  because 
of  the  likely  presence  of  an  H. 
macradenia  seed  bank  and  because  it  is 
one  of  only  seven  populations  in  the 
cluster  of  populations  that  are  found  on 
the  northern  end  of  Monterey  Bay.  In 
addition  to  the  seed  bank  for  this 
population,  this  unit  supports  grassland 
habitat  that  provides  for  future 
expansion  of  the  population.  Also,  it  is 
within  one-half  mile  of  the  Soquel  Unit, 
and  therefore  could  retain  connectivity 
between  the  units. 


Unit  G:  Soquel 

Unit  G  consists  of  grasslands  on 
sloping  alluvial  deposits  and  adjacent 
relativelv  flat  coastal  terrace  prairie  that 
straddles  the  Rodeo  Gulch  and  Soquel 
Creek  drainages  north  of  the  community 
of  Soquel  in  Santa  Cruz  County.  It  is 
bounded  on  the  north,  east,  and  south 
sides  by  existing  development;  the 
western  side  is  bounded  by  lands  that 
have  not  been  developed. 
Approximately  22  ha  (55  ac)  of  this  40- 
ha  (100-ac)  unit  is  within  Anna  jean 
Cummings  Regional  Park  (also  known  as 
O'Neill  Ranch),  which  is  managed  by 
the  County  of  Santa  Cruz.  The 
remaining  portion  is  privately  owned. 
On  the  park  lands,  the  population  has 
been  fenced,  and  portions  of  the  habitat 
for  the  plant  are  being  mowed  and  raked 
in  accordance  with  a  management  plan 
(Ecosystems  West  1999;  )oe  Rigney. 
consultant,  pers.  comm..  2001).  The 
County  of  Santa  Cruz  approved  a 
housing  development  for  the  privately- 
owned  parcel  (previously  known  as 
Tan.  but  now  called  Seacrest)  in  1997. 
The  development  included  an 
approximately  4-ha  (10-ac)  parcel  to  be 
set  aside  for  conservation  and  a  plan  to 
manage  the  habitat  for  Holocarpha 
macradenia.  Although  part  of  the  same 
population,  the  CNDDB  has  maintained 
two  separate  entries  (O'Neill  and  Tan)  to 
reflect  the  two  land  ownerships.  The 
total  number  of  individuals  in  the 
combined  population  has  never  been 
larger  than  200  individuals,  with  the 
private  parcel  supporting  onlv  a  portion 
of  those  (CNDDB  2001).  To  date, 
management  activities  have  not  resulted 
in  enhancing  the  population  of  the 
species  on  either  parcel.  This  unit  is 
essential  because  it  has  recently 
supported  a  population  of  H 
macradenia  and  the  seed  bank  is  still 
present,  and  because  it  is  one  of  only 
seven  populations  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay.  In 
addition  to  the  seed  bank  for  this 
population,  this  unit  supports  grassland 
habitat  that  provides  for  future 
expansion  of  the  population.  Also,  it  is 
within  one-half  mile  of  the  Rodeo  Gulch 
Unit,  and  therefore  could  retain 
connectivity  between  the  units. 
Moreover,  the  acreage  in  Anna  lean 
Cummings  Park  represents  one  of  the 
best  remaining  fragments  of  habitat  on 
which  to  attempt  recovery  activities  for 
H.  macradenia,  as  it  has  been  subject  to 
fewer  impacts  than  other  sites. 

Unit  H:  Porter  Gulch 

Unit  H  consists  of  grasslands  on 
gently  sloping  alluvial  deposits  derived 
from  a  coastal  terrace  that  straddles  the 
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Bates  Creek  and  Porter  Gulch  drainages 
north  of  the  community  of  Soquel  in 
Santa  Cruz  County  It  is  bounded  un  all 
sides  by  undeveloped  lands  This  entire 
unit  of  approximately  14  ha  (35  ac)  is 
on  privately  owned  lands.  The 
population  of  Holocarphci  macmdfnia 
at  this  site  includes  an  approximately 
12-ha  (30-ac)  parcel  that  was  proposed 
for  a  lot  split.  A  management  plan  for 
the  species  was  developed  as  part  of  the 
proposed  split  (Greening  Associates 
1995);  however,  the  management  plan 
for  H  macradenia  has  not  been  fully 
implemented.  This  unit  also  includes 
adjacent  coastal  prairie  habitat,  of  which 
approximately  4  ha  (9  ac)  was  deeded  in 
2001  to  the  Land  Trust  of  Santa  Cruz 
County  for  preservation  In  1993,  the 
population  of  H  macradenia  numbereri 
approximately  1.500  individuals 
(CNDDB  2001)  The  population 
numbered  only  several  hundred 
individuals  in  2001  when  the  site  was 
observed  to  support  a  large  cover  of 
rattlesnake  grass  that  likely  competed 
with  H  macradenia  (C.  Rutherford. 
Service,  pers.  obs.,  2001)  This  unit  is 
essential  because  it  currently  supports  a 
population  of  H  macradenia.  and 
because  it  is  one  of  only  seven 
populatitms  in  the  cluster  of 
populations  that  are  found  on  the 
northern  end  of  Monterey  Bay  Also, 
along  with  the  Graham  Hill  Unit,  this 
one  occurs  at  the  highest  elevation  of 
the  native  populations  (122  m  (400  ft)) 
and  consequently  the  farthest  away  from 
the  influence  of  the  coastal  climate. 
Preserving  the  genetic  variability  within 
the  species  that  has  allowed  it  to  adapt 
to  these  slightly  different  environmental 
conditicjns  is  essential  for  the  long-term 
survival  and  conservation  of  the  species. 

Watsonville  Area  Units 

Unit  I  Watsonville 

Unit  I  consists  of  grasslands  on 
alluvial  fans  and  marine  terraces  west  rif 
the  City  of  Watsonville  in  Santa  Cruz 
County;  during  the  remapping  for  the 
final  rule  we  removed  most  of  the  low- 
lying  drainages  that  interdigitate  with 
the  grasslands.  The  northern  and  eastern 
boundaries  reach  toward  the  Corralitos 
Creek  drainage  except  where  it  runs  up 
against  existing  development  The 
southeastern  and  southern  boundary'  is 
formed  by  the  Pajaro  River  drainage. 
The  western  boundary-  is  formed  by  the 
Harkins  Slough  drainage  and  then 
generally  follows  Buena  Vista  Drive 
north  until  it  intersects  with  the 
northern  perimeter  of  the  Watsonville 
Airport  (Airport).  This  unit  excludes 
paved  areas  of  the  Airport,  but  includes 
the  unpaved  portions  surrounding  the 
runways.  This  approximately  488-ha 


(1 .205-ac)  unit  is  partly  owned  by  the 
City  of  Watsonville  (the  Airport  and 
High  School)  (approximately  125  ha 
(309  ac));  a  small  portion  is  under 
easement  to  C^alTrans  (approximately  8 
ha  (19  ac));  a  portion  is  designated  as  a 
Reserve  by  the  CDFG  (approximately  15 
ha  (37  ac));  and  the  remaining  portion 
is  privately  owned  (approximately  340 
ha  (840  ac)).  This  unit  overlaps  in  part 
with  an  area  that  is  targeted  for  regional 
conservation  planning  by  the  CDFG. 
Through  its  Conceptual  Area  Protection 
Plan  process,  CDFG,  along  with  other 
Federal.  State,  and  local  agencies  and 
organizations,  are  identifying 
opportunities  to  preserve  sensitive 
species  and  habitats,  including  the 
Harkins  Slough  and  Watsonville  Slough 
wetlands  and  adjacent  habitats  (J. 
DeWald.  in  litt..  2001).  This  unit  is 
essential  because  it  currently  supports 
multiple  populations  of  H  macradenia 
including  the  populations  known  from 
the  Airport,  Harkins  Slough.  Apple  Hill, 
and  Bay  Brt»eze  (see  Background  for 
additional  population  information). 
This  unit  als(3  supports  grassland  habitat 
that  is  important  for  the  expansion  of 
existing  populations  and  for 
maintaining  connectivity  between  the 
populations.  It  is  also  one  of  only  three 
areas  that  support  populations  of  H 
macradenia  that  are  found  in  the  central 
Monterey  Bay  area  and  in  the  southern 
end  of  the  range  of  the  species. 
Preserving  any  genetic  variability  within 
the  species  that  has  allowed  it  to  adapt 
to  these  slightly  different  environmental 
conditions  is  essential  for  the  long-term 
survival  and  conservation  of  the  species, 
lust  prior  to  publication  of  this  final 
rule,  we  were  informed  that 
construction  of  the  Millennium  High 
School  had  been  initiated.  Therefore, 
with  this  unit  description,  we  are 
removing  the  32  acres  that  are  being 
converted  to  building,  paved  surfaces, 
and  playing  fields  because  these  areas 
will  no  longer  support  the  primary- 
constituent  elements.  Note,  however, 
that  the  32  acres  have  not  been  removed 
horn  the  map  depicting  this  unit;  nor 
have  they  been  subtracted  from  the  unit 
total  and  overall  total  number  of  acres 
being  designated  as  critical  habitat  for 
the  species. 

Unit  /  Casserly 

Unit  I  consists  of  open  patches  of 
grassland  interspersed  with  golf  course 
greens,  cattle  pastures,  croplands,  and 
orchards  This  entire  unit  of 
approximately  450  ha  (1,110  ac)  consists 
of  privately  owned  lands.  It  is  the  unit 
for  which  the  least  amount  of 
information  is  available,  particularly 
with  respect  to  existing  land  uses.  The 
Spring  Hills  population  of  Holocarpha 


macradenia  occurs  within  this  unit.  The 
population  numbered  approximately 
4,000  individuals  in  1990  (CNDDB 
2001);  the  population  was  observed  in 
1995  and  2001.  though  not  counted.  The 
population  was  fragmented  by 
development  of  the  Spring  Hills  Golf 
Course,  and  now  consists  of  five 
separate  occurrences.  This  unit  is 
essential  because  it  currently  supports 
multiple  occurrences  of  H.  macradenia 
that  are  found  in  the  Monterey  Bay  area, 
including  the  five  populations  known 
from  the  Spring  Hills  Golf  Course.  This 
unit  also  supports  grassland  habitat  that 
is  important  for  the  expansion  of 
existing  populations,  and  for 
maintaining  connectivity  between  these 
populations.  It  is  one  of  ohly  three  areas 
that  support  populations  of  H. 
macradenia  that  are  found  in  the  central 
Monterey  Bay  area  and  in  the  southern 
end  of  the  range  of  the  species  as  well 
as  the  most  inland  distribution  of  the 
species.  Preserving  genetic  variability 
within  the  species  that  has  allowed  it  to 
adapt  to  these  slightly  different 
environmental  conditions  is  essential 
for  the  long-term  survival  and 
conservation  of  the  species. 

Unit  K:  Elkhorn 

Unit  K  consists  of  sloping  terrain  on 
the  edges  of  a  coastal  terrace,  just  south 
of  the  Pajaro  River  in  northern  Monterey 
County.  The  population  of  Holocarpha 
macradenia  that  is  found  here  is 
unusual  in  that  it  occurs  on  a  canyon 
bottom;  it  is  also  the  only  population 
that  occurs  primarily  on  the  Santa  Ynez 
soil  series.  This  unit  of  approximately 
70  ha  (170  ac)  is  privately  owned  by  the 
Elkhorn  Slough  Foundation 
(Foundation).  The  CDFG  holds  a 
conservation  easement  on  an 
approximately  16-ha  {40-ac)  parcel  that 
overlaps  in  part  with  this  unit;  the 
Foundation  is  managing  the  parcel  for 
its  biological  values.  Multiple  Federal, 
State,  and  local  government  and  private 
agencies  have  recently  developed  a 
conservation  plan  for  the  Elkhorn 
Slough  watershed;  this  critical  habitat 
unit  is  within  the  18.210-ha  (45,000-ac) 
area  on  which  the  conservation  plan 
focuses  (Scharffenberger  1999).  In  1993, 
the  population  at  this  site  comprised 
approximately  3,200  individuals 
(CNDDB  2001).  Salix  spp.  (willow) 
planting  that  has  been  undertaken  as 
part  of  a  riparian  enhancement  project 
may  increase  shading  on  an  adjacent 
population  of  H.  macradenia,  leading  to 
a  reduction  in  the  size  of  that 
population  (Holl,  in  lift.,  2002).  This 
unit  is  essential  because  it  currently 
supports  a  population  of  H.  macradenia 
and  because  it  is  one  of  only  three  areas 
that  support  populations  of  H. 
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macradenia  that  are  found  on  the 
central  Monterey  Bay  area  and  in  the 
southern  end  of  the  range  of  the  species. 
Also,  this  is  the  only  population  that 
occurs  primarily  on  the  Santa  Ynez  soil 
series.  Preserving  any  genetic  variability 
within  the  species  that  has  allowed  it  to 
adapt  to  these  slightly  different 
environmental  conditions  is  essential 
for  the  long-term  survival  and 
conservation  of  the  species.  In  addition 
to  the  current  population,  this  unit 
comprises  grassland  habitat  that  is 
important  for  the  expansion  of  the 
population. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  permit,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat.  Destruction  or  adverse 
modification  of  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alters  critical  habitat  to  the 
extent  it  appreciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations.  States,  local  governments, 
and  other  non-Federal  entities  are 
affected  by  the  designation  of  critical 
habitat  only  if  their  actions  occur  on 
Federal  lands,  require  a  Federal  permit, 
license,  or  other  authorization,  or 
involve  Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402. 

Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing,  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  action 
agencies  in  eliminating  conflicts  that 
may  be  caused  by  their  proposed 
action(s).  The  conservation  measures  in 
a  conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 


opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
actions  they  authorize,  fund,  or  carry' 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation  the  Federal  action  agency 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modif\- 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained,  or  it  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  that  may  affect  Holocarpha 
macradenia  or  its  critical  habitat  will 
require  consultation  under  section  7  of 
the  Act.  Activities  on  private  or  State 
lands,  that  require  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344  et  seq.).  a 


section  10(a)(1)(B)  of  the  Act  permit 
from  the  Service,  or  any  other  activity 
requiring  a  Federal  action  [i.e..  funding 
or  authorization  from  the  Federal 
Highway  Administration  or  Federal 
Emergency  Management  Agency),  will 
also  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat,  and  actions  on  non-Federal  land 
that  are  not  federally  funded, 
authorized,  or  permitted  do  not  require 
section  7  consultation. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  ensures  that  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species, 
or  destroy  or  adversely  modif\'  the  listed 
species'  critical  habitat.  Actions  likely 
to  "jeopardize  the  continued  existence" 
of  a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of  the 
species'  survival  and  recovery.  Actions 
likely  to  "destroy  or  adversely  modif\'" 
critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  the  survival  and  recovery  of 
the  listed  species. 

The  relationship  between  a  species' 
survival  and  its  recovery*  has  been  a 
source  of  confusion  to  some  in  the  past. 
We  believe  that  a  species'  ability  to 
recover  depends  on  its  ability  to  sur\'ive 
into  the  future  when  its  recovery  can  be 
achieved;  thus,  the  concepts  of  long- 
term  sur\'ival  and  recovery  are 
intricately  linked.  However,  in  the 
March  15,  2001.  decision  of  the  United 
States  Court  of  Appeals  for  the  Fifth 
Circuit  [Sierra  Club  v.  U.S.  Fish  and 
Wildlife  Sen-ice  et  al..  245  F.3d  434) 
regarding  our  previous  not  prudent 
finding,  the  Court  found  our  definition 
of  destruction  or  adverse  modification 
as  currently  contained  in  50  CFR  402.02 
to  be  invalid.  In  response  to  this 
decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conser\'ation  of  the  species. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modif\'  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modif>'  critical  habitat 
would  be  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery'  of  Holocarpha 


Federal  Register 


/Vol.  67,  No.  200 /Wednesday,  October  16.  2002 /Rules  and  Regulations        63985 


63984        Federal  Register/ Vol.  67,  No.  200/ Wednesday.  October  16,  2002 /Rules  and  Regulations 


macradenia  is  appre<::iably  reduced.  We 
note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species. 

Activities  that,  when  carried  out, 
Rinded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  for  Holocarpha  macradenm 
include,  but  are  not  limited  to: 

(1)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  alter  or  reduce  the  quality 
or  quantity  of  surface  and  subsurface 
flow  of  water  needed  to  maintain  the 
coastal  terrace  prairie  habitat.  Such 
activities  adverse  to  Holocarpha 
macradenm  could  include,  but  are  not 
limited  to,  maintaining  an  unnatural  fire 
regime  either  through  fire  suppression 
or  prescribed  fires  that  are  too  frequent 
or  poorly-timed:  residential  and 
commercial  development,  including 
road  building  and  golf  course 
installations:  agricultural  activities, 
including  orchardry.  viticulture,  row 
crops,  and  livestock  grazing:  and 
vegetation  manipulation  such  as 
harvesting  firewood  in  the  watershed 
upslope  from  H  macradcnia.  and 

(2)  Activities  that  appreciably  degrade 
or  destroy  coastal  terrace  prairie  habitat, 
including  but  not  limited  to  livestock 
grazing,  clearing,  discing,  introducing  or 
encouraging  the  spread  of  nonnative 
species,  and  heavy  recreational  use  As 
noted  earlier  in  the  rule,  some  form  of 
grazing  may  be  helpful  if  it  maintains 
open  habitat  and  decreases  competition 
from  other  species. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Ventura  Fish  and  VVildiiff 
Office  [see  FOR  FURTHER  INFORMATION 
CONTACT  section).  Requests  for  copies  ot 
the  regulations  on  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
may  be  addressed  to  the  LI  S.  Fish  and 
Wildlife  Service,  Portland  Regional 
Office.  911  N£  nth  Avenue,  Portland, 
OR  97232-4181  (503/231-6131,  FAX 
503/231-6243) 

Exclusions  Under  Section  4(b)(2l 

Subsection  4(b)(2)  of  the  Act  allf)ws 
us  to  exclude  areas  from  the  critical 
habitat  designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  extinction  of  the  species 
We  received  requests  for  exclusion  from 
critical  habitat  designation  from  the 
following  parties  California  Army 
National  Guard,  Pajaro  Unified  School 
District,  City  of  WatsonviUe,  and 
California  Department  of 
Transportation:  our  response  to  these 


requests  are  contained  under  Comment 
Nos.  8,  9,  and  10  in  the  Response  to 
Comments  set:tion  earlier  in  this  rule. 
As  discussed  in  this  final  rule  and  in 
our  economic  analysis  for  this 
rulemaking,  we  have  determined  that 
the  adverse  economic  effects  resulting 
from  this  critical  habitat  designation 
will  be  minimal.  We  believe  all  the 
areas  included  in  this  designation, 
including  those  for  which  exclusions 
were  requested,  are  essential  for  the 
conservation  of  Holocarpha  macradenia 
because  native  populations  have  already 
been  extirpated  from  the  northern  two- 
thirds  of  its  range,  and  the  only 
remaining  expression  of  the  northern 
gene  stock  persists  as  introduced 
populations  in  the  middle  portion  of  its 
range  (East  Bay  area).  This  designation 
would  protect  the  remaining  existing 
populations,  adjacent  suitable  areas 
needed  for  the  expansion  of  populations 
and  would  maintain  connectivity 
between  populations  through  pollinator 
activity  and  seed  dispersal  mechanisms, 
and  the  ecological  functions  upon 
which  the  species  depends.  The  role 
that  these  lands  play  in  the  long  term 
persistence  of  the  species  is  also 
discussed  under  the  Site  Selection  and 
Critical  Habitat  Designation  sections 
earlier  in  this  rule.  We  believe  that  the 
designation  of  the  lands  in  this  final 
rule  as  critical  habitat  outweigh  the 
benefits  of  their  exclusion  from  being 
designated  as  critical  habitat. 
Consequently,  none  of  the  proposed 
lands  have  been  excluded  from  the 
designation  based  on  economic  impacts 
or  other  relevant  factors  pursuant  to 
section  4(b)(2). 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

(Currently,  there  are  no  habitat 
(  nnservation  plans  (HCPs)  that  include 
Holocarpha  macradenia  as  a  covered 
species.  ,Se<:tion  10(a)(1)(B)  of  the  Act 
authorizes  us  to  issue  permits  for  the 
take  of  listed  species  incidental  to 
otherwise  lawful  activities.  An 
incidental  take  permit  application  must 
be  supported  by  an  HCP  that  identifies 
conservation  measures  that  the 
permittee  agrees  to  implement  for  the 
species  to  minimize  and  mitigate  the 
impacts  of  the  permitted  take.  Although 
take"  of  listed  plants  is  not  prohibited 
by  the  Act,  listed  plant  species  may  also 
be  covered  in  an  HCP  for  wildlife 
species.  In  most  instances  we  believe 
that  the  benefits  of  excluding  HCPs  from 
critical  habitat  designations  will 
outweigh  the  benefits  of  including  them. 
In  the  event  that  future  HCPs  covering 
//  maiTudenia  are  developed  within  the 
boundaries  of  the  designated  critical 
habitat,  we  will  work  with  applicants  to 


ensure  that  the  HCPs  provide  for 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of 
this  species.  This  will  be  accomplished 
by  either  directing  development  and 
habitat  modification  to  nonessential 
areas,  or  appropriately  modifying 
activities  within  essential  habitat  areas 
so  that  such  activities  will  not  adversely 
modify  the  primary  constituent 
elements.  The  HCP  development 
process  would  provide  an  opportunity 
for  more  intensive  data  collection  and 
analysis  regarding  the  use  of  particular 
habitat  areas  by  H.  macradenia.  The 
process  would  also  enable  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  survival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  blocks. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of  H. 
macradenia  and  appropriate 
management  for  those  lands. 
Furthermore,  we  will  complete  intra- 
Service  consultation  on  our  issuance  of 
section  10(a)(1)(B)  permits  for  these 
HCPs  to  ensure  permit  issuance  will  not 
destroy  or  adversely  modify  critical 
habitat. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
VVe  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species  concerned. 

Following  the  publication  of  the 
proposed  critical  habitat  designation,  a 
draft  economic  analysis  was  conducted 
to  estimate  the  potential  economic  effect 
of  the  designation.  The  draft  analysis 
was  made  available  for  review  on  Mav 
7,  2002  (67  FR  30642).  We  accepted 
comments  on  the  draft  analysis  until 
this  second  public  comment  period 
closed  on  June  6,  2002. 

Our  economic  analysis  evaluated  the 
potential  future  effects  associated  with 
the  listing  of  H.  macradenia  as  a 
threatened  species  under  the  Act,  as 
well  as  any  potential  effect  of  the 
critical  habitat  designation  above  and 
beyond  those  regulatory  and  economic 
impacts  associated  with  listing.  To 
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quantify  the  proportion  of  total  potential 
economic  impacts  attributable  to  the 
critical  habitat  designation,  the  analysis 
evaluated  a  "without  section  7"  baseline 
and  compared  it  to  a  "with  section  7" 
scenario.  The  "without  section  7" 
baseline  represents  the  level  of 
protection  currently  afforded  to  the 
species  under  the  Act.  absent  section  7 
protective  measures,  and  includes 
protections  afforded  by  other  Federal, 
State,  and  local  laws  such  as  the 
California  Enviroiunental  Quality  Act. 
The  "with  section  7"  scenario  identifies 
land-use  activities  likely  to  involve  a 
Federal  nexus  that  may  affect  the 
species  or  its  designated  critical  habitat, 
which  accordingly  may  trigger  future 
consultations  under  section  7  of  the  Act. 

Upon  identifying  section  7  impacts, 
the  analysis  proceeds  to  consider  the 
subset  of  impacts  that  can  be  attributed 
exclusively  to  the  critical  habitat 
designation.  The  upper-bound  estimate 
includes  both  jeopardy  and  critical 
habitat  impacts.  The  subset  of  section  7 
impacts  likely  to  be  affected  solely  by 
the  designation  of  critical  habitat 
represents  the  lower-boimd  estimate  of 
the  analysis.  The  categories  of  potential 
costs  considered  in  the  analysis 
included  the  costs  associated  with:  (1) 
Conducting  section  7  consultations 
associated  with  the  listing  or  with  the 
designation  of  critical  habitat,  including 
reinitiated  consultations  and  technical 
assistance;  (2)  modifications  to  projects, 
activities,  or  land  uses  resulting  from 
the  section  7  consultations;  (3) 
uncertainty  and  public  perceptions 
resulting  from  the  designation  of  critical 
habitat;  and  (4)  potential  offsetting 
beneficial  costs  associated  with  critical 
habitat  including  educational  benefits. 

Our  economic  analysis  recognizes  that 
there  may  be  costs  from  delays 
associated  with  reinitiating  completed 
consultations  after  the  critical  habitat 
designation  is  made  final.  There  may 
also  be  economic  effects  due  to  the 
reaction  of  the  real  estate  market  to 
critical  habitat  designation,  as  real  estate 
values  may  be  lowered  due  to  a 
perceived  increase  in  the  regulatory 
burden.  However,  we  believe  these 
impacts  will  be  short-term. 

Based  on  our  analysis,  we  have 
concluded  that  the  designation  of 
critical  habitat  would  not  result  in  a 
significant  economic  impact,  and 
estimate  the  potential  economic  effects 
over  a  10-year  period  would  be 
$338,000.  Costs  to  Federal  agencies  are 
expected  to  be  approximately  $62,000, 
primarily  resulting  from  consultations 
and  project  modifications  in  the 
WatsonviUe  Unit.  Costs  to  State 
agencies  are  expected  to  be 
approximately  $57,000,  primarily 


resulting  from  consultations  and  project 
modifications  by  CalTrans  in  the 
WatsonviUe  Unit.  Costs  to  local  agencies 
are  expected  to  be  approximately 
$179,000,  primarily  resulting  from 
consultations  and  project  modifications 
in  the  Mezue  and  WatsonviUe  Units. 
Costs  to  private  landowners  are 
expected  to  be  approximately  $32,000, 
primarily  resulting  from  consultations 
and  modifications  within  the  Rodeo 
Gulch  and  WatsonviUe  Units.  These 
estimates  are  based  on  the  existing 
consultation  history  with  agencies  in 
this  area  and  increased  public 
awareness  regarding  the  actual  impacts 
of  critical  habitat  designation  on  land 
values.  Because  of  Holocarpha 
macradenia's  limited  distribution  and 
the  small  amount  of  available  suitable 
habitat,  it  is  assumed  that  most  projects 
would  be  subject  to  consultation  on 
their  potential  impacts  to  the  species, 
regardless  of  this  critical  habitat 
designation.  Therefore,  most  potential 
costs  are  attributable  co-extensively  to 
the  listing  of  H.  macradenia.  The 
designation  of  critical  habitat  is  not 
expected  to  result  in  any  significant 
additional  regulatory  protection.. 

Following  the  close  of  the  comment 
period  on  the  draft  Economic  Analysis, 
a  final  addendum  was  completed  which 
incorporated  public  comments  on  the 
draft  analysis.  The  values  presented 
above  may  be  an  overestimate  of  the 
potential  economic  effects  of  the 
designation  because  the  final 
designation  has  been  reduced  to 
encompass  1,175  ha  (2,902  ac)  versus 
the  1,360  ha  (3,360  ac)  proposed  as 
critical  habitat,  a  difference  of  185  ha 
(458  ac). 

A  copy  of  the  final  economic  analysis 
and  a  description  of  the  exclusion 
process  with  supporting  documents  are 
included  in  our  administrative  record 
and  may  be  obtained  by  contacting  our 
Ventura  Fish  and  Wildlife  Office  [see 
ADDRESSES  section). 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB),  as 
OMB  determined  that  this  rule  may 
raise  novel  legal  or  policy  issues.  The 
Service  has  prepared  an  economic 
analysis  of  this  action.  The  Service  used 
this  analysis  to  meet  the  requirement  of 
section  4(b)(2)  of  the  Act  to  determine 
the  economic  consequences  of 
designating  the  specific  areas  as  critical 
habitat.  This  analysis  was  made 
available  for  public  comment,  and  we 


considered  comments  on  it  during  the 
preparation  of  this  rule. 

Regulatory-  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  as  amended  by  the 
Small  Business  Regulatorv  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  fiexibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  the 
rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  SBREFA  also  amended 
the  Regulatory  Flexibility  Act  to  require 
a  certification  statement.  In  this  rule,  we 
are  certifying  that  the  critical  habitat 
designation  for  Holocarpha  macradenia 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  oiu'  rationale. 

According  to  the  Small  Business 
Administration  [http://www.sba.gov/ 
size/),  small  entities  include  small 
organizations,  such  as  independent 
nonprofit  organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  The  Small  Business 
Administration  defines  small  businesses 
by  their  principal  trade.  For  example, 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  with  less  than 
$27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000  are  considered 
by  the  SmaU  Business  Administration  to 
be  smaU.  To  determine  if  potential 
economic  impacts  to  these  small  entities 
are  significant,  we  consider  the  types  of 
activities  that  might  trigger  regulator}- 
'impacts  under  this  rule  as  well  as  the 
types  of  project  modifications  that  may 
result.  In  general,  the  term  "significant 
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economic,  impact"  is  meant  tu  apply  to 
a  tvpical  small  business  firm's  business 
operations 

In  determinint;  whether  this  rule 
could  'significantlv  affect  a  substantial 
number  of  small  entities."  the  econonui: 
analysis  first  determined  whether 
critical  habitat  could  potentially  affect  a 
"substantial  number"  of  small  entities 
in  counties  supportinjj  critical  habitat 
areas.  While  SBREFA  does  not 
explicitly  define  "substantial  number." 
the  Small  Business  Administration,  as 
well  as  other  Federal  agencies,  have 
interpreted  this  to  represent  an  impact 
on  20  percent  or  greater  of  the  number 
of  small  entities  in  any  industry  In 
some  circumstances,  especially  with 
critical  habitat  designations  of  limited 
extent,  we  may  aggregate  across  all 
industries  and  consider  whether  the 
total  number  of  small  entities  affected  is 
substantial:  though  this  is  not  one  of 
those  circumstances.  In  estimating  the 
numbers  of  small  entities  potentially 
affected,  we  also  considered  u  htfther 
their  activities  have  any  Federal 
involvement.  Designation  of  critical 
habitat  only  affects  activities  conducted, 
funded,  or  permitted  by  Federal 
agencies.  Some  kinds  of  activities  are 
unlikely  to  have  any  Federal 
involvement  and  so  will  not  be  affected 
by  critical  habitat  designation. 

Outside  the  existing  developed  areas, 
the  projected  land  uses  for  the  majoritv 
of  the  critical  habitat  consist  of 
recreation,  military  storage,  housing 
development,  agriculture,  cattle  grazing, 
conservation  lands  for  natural  resource 
values,  and  possible  airport  expansion 
Of  the  11  critical  habitat  units  identified 
in  the  proposed  rule.  9  consist  of  fewer 
than  in  parcels  each,  and  6  of  these  are 
onh   i  parcels  or  fewer  Future 
development  is  not  likelv  in  six  of  tht;se 
nine  units  because  they  are  primarilv 
park  lands  or  lands  dedicated  tf) 
conservation.  Future  development  has 
already  been  permitted  in  the  remaining 
three  of  these  nine  units:  in  these  cases, 
we  are  coordinating  with  the 
appropriate  State,  county,  and  city 
agencies.  We  do  not  anticipate  that  this 
designation  of  critic:al  habitat  will  result 
in  any  additional  regulatory  impacts  on 
development  projects  alrcadv  permitftMl 
in  these  units,  and  we  are  not  aware  of 
any  Federal  activities  in  these  units  that 
would  require  cimsultation  or 
reinitiation  of  already-ctimpleted 
consultations  for  ongoing  projects  As 
these  three  units  are  small  (14  ha  (35  ac) 
or  less),  it  is  unlikely  that  additional 
development  beyond  that  alreadv 
permitted  c:ould  occ:ur  here. 

The  two  remaining  units  are 
significantly  larger  in  acreage  and 
therefore  encompass  a  more  diverse 


array  of  possible  future  land  uses.  At  the 
current  time,  the  4,S0-ha  (1.110-ac) 
(^asserlv  L'nit  consists  of  lands  primarily 
designatt^d  for  noncommercial 
agriculture,  and  includes  hobby  farms, 
niral  residences,  cattle  grazing,  and 
small  .iiiimal  hiisbanciry.  It  also  includes 
two  golf  i:ourses.  Lands  within  this  unit 
mav  be  developed  in  the  future, 
although  we  are  not  aware  of  any  plans 
for  development  at  this  time.  The  488- 
ha  (1.205-ac)  Watsonville  Unit  primarily 
consists  of  lands  zcjned  for  commercial 
agriculture,  including  row  crops  as  well 
as  cattle  grazing.  The  remaining  portion 
of  the  unit  is  within  the  city  limits  of 
the  City  of  Watsonville.  We  are  aware  of 
several  possible  future  projects  in  this 
unit,  including  airport  expansion,  a  high 
school  development.  Federal  Highway 
Administration  projects  (such  as 
rebuilding  bridges  or  widening 
freewavs).  and  housing  development. 
Future  development  projects  in  this  area 
will  also  be  affected  by  coastal  zone 
permitting  and  other  State  and  local 
planning  and  zoning  requirements. 

Several  of  these  projects  ma\  have 
Federal  involvement,  including  the 
airport  expansion  that  is  being  funded 
and  permitted  bv  the  f-V-deral  Aviation 
Administration:  a  high  school 
development  that  mav  require  section 
404  authorizations  from  the  Army  Corps 
of  Engineers  and  an  incidental  take 
permit,  pursuant  to  section  10(a)(1)(B) 
ot  the  Act.  from  the  .Service:  housing 
developments  that  may  require  404 
authorizations:  and  watershed  and 
restoration  management  projec:ts 
sponsored  hv  the  Natural  Resources 
C.onservation  Service  (NR(^S).  The 
requirement  in  section  7(a)(2)  to  avoid 
jeopardizing  listed  sjiecies  and 
destroying  or  adverselv  modifying 
designated  critical  habitat  may  result  in 
Federal  ageni :ii;s  requiring  certain 
modifications  to  proposed  projects. 

Based  on  our  experience  with  section 
7  consultations  for  all  listt'd  species, 
virtuallv  all  project.s — including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinatitms  in  section 
7  consultations — t:an  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternative 
measures  These  measures,  by 
definition,  must  be  economically 
feasible  and  within  the  scope  of 
authority  of  the  Federal  agency  involved 
in  the  consultation  As  we  have  a  very 
limited  consultation  history  for 
Hnloi  (trf)hii  imicradfnia.  we  can  only 
describe  the  general  kinds  of  actions 
that  may  be  identified  in  future 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  understanding  of 
the  needs  of  the  species  and  the  threats 


it  faces,  especially  as  described  in  the 
final  listing  rule  and  in  this  critical 
habitat  designation,  as  well  as  our 
experience  with  similar  listed  plants  in 
California.  In  addition,  the  State  of 
("alifornia  listed  H  nmcradenia  as  an 
endangered  species  under  the  California 
Endangered  Species  Act  in  1979.  and 
we  have  also  considered  the  kinds  of 
actions  required  through  State 
consultations  for  this  species.  The  kinds 
of  actions  that  may  be  included  in 
future  reasonable  and  prudent 
alternatives  include  conservation  set- 
asides,  management  of  competing 
nonnative  species,  restoration  of 
degraded  habitat,  construction  of 
protective  fencing,  and  regular 
monitoring. 

Our  economic  analysis  identified  two 
categories  of  small  entities  that  could 
potentially  be  affected  by  this  rule:  real 
estate  developers  and  the  Watsonville 
Municipal  Airport,  which  is  operated  by 
the  City  of  Watsonville.  The  Small 
Business  Administration  defines  small 
businesses  in  this  sector  to  be  entities 
w  ith  S5.0  million  or  less  in  annual 
receipts.  In  determining  whether  this 
rule  could  "significantly  affect  a 
substantial  number  of  these  small 
entities."  the  eccmomic  analysis  first 
determined  whether  critical  habitat 
could  potentiallv  affect  a  "substantial 
number."  While  SBREFA  does  not 
explicitly  define  "substantial  number." 
our  economic  analysis  has  interpreted 
this  to  represent  an  impact  on  20 
percent  or  greater  of  the  number  of 
small  entities  in  any  single  industry. 
This  standard  is  similar  to  that  adopted 
by  (jther  Federal  agencies  in  their 
rulemaking  analyses. 

To  be  conservative,  [i.e..  more  likely 
to  overstate  impacts  than  understate 
them),  the  analvsis  assumed  that  a 
unique  company  will  undertake  each  of 
the  projected  consultations  in  a  given 
year,  and  so  the  number  of  businesses 
affected  is  equal  to  the  total  annual 
number  of  consultations  (both  formal 
and  informal).  The  analysis  estimated 
that,  over  the  next  ten  years,  the  annual 
number  of  small  real  estate  de\'elopers 
and  airport  industries  that  would  be 
affected  by  section  7  consultations 
would  be  0.1  and  0.2,  respectivtdy. 
Given  that  the  total  number  of  small  real 
estate  development  businesses  in  the 
area  is  approximately  286,  the  annual 
percentage  of  small  real  estate 
developers  affected  by  this  rulemaking 
was  estimated  to  be  0.03  percent,  well 
below  the  20  percent  threshold 
considered  to  be  "substantial."  Given 
that  the  total  number  of  small  airports 
and  flying  fields  in  the  state  (the  area  of 
analysis  due  to  the  regional  aspects  of 
the  airport)  is  approximately  115.  the 
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annual  percentage  of  small  airports 
affected  by  this  rulemaking  was 
estimated  to  be  0.13  percent,  also  well 
below  the  20  percent  threshold 
considered  to  be  "substantial."  While 
the  economic  analysis  concluded  that  a 
substantial  number  of  small  entities 
would  not  be  affected,  it  further 
analyzed  whether  any  of  the  businesses 
likely  to  be  affected  would  be 
"significantly"  affected.  Operating 
under  the  assumption  that  an 
establishment  would  be  significantly 
affected  if  the  cost  of  compliance 
exceeded  three  percent  of  its  sales,  the 
analysis  determined  that  less  than  one 
percent  of  small  developers  and  airport 
industries  would,  on  average, 
experience  a  significant  effect  as  a  result 
of  this  rulemaking.  Therefore,  we  are 
certifying  that  the  designation  of  critical 
habitat  for  Holocarpha  macradenia  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  regulatory  flexibility  analysis 
is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

As  discussed  above,  this  rule  is  not  a 
major  rule  under  5  U.S.C.  804(2).  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  This  final  designation  of 
critical  habitat:  (a)  Does  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (b)  will  not  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  (c) 
does  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Refer  to  the  final  economic  analysis  for 
a  discussion  of  the  effects  of  this 
determination. 

Proposed  and  find  rules  designating 
critical  habitat  for  listed  species  are 
issued  imder  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.). 
Competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  will  not 
be  affected  by  the  final  rule  designating 
critical  habitat  for  this  species. 
Therefore,  we  anticipate  that  this  final 
rule  will  not  place  significant  additional 
burdens  on  any  entity. 

Executive  Order  13211 

On  May  18.  2001.  the  President  issued 
an  Executive  Order  (E.0. 13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 


to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  The 
primary  land  uses  within  this 
designated  critical  habitat  include  urban 
and  agricultural  development, 
recreation,  open  space,  conservation, 
airport  facilities,  and  military  storage 
facilities.  We  are  not  aware  of  any 
energy-related  facilities  located  within 
designated  critical  habitat.  Although 
this  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.): 

fa)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  they 
must  ensure  that  any  programs  having 
Federal  funds,  permits,  or  other 
authorized  activities  must  ensure  that 
their  actions  will  not  adversely  modify 
or  destroy  designated  critical  habitat. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  Holocarpha  macradenia  in  a 
takings  implication  assessment.  The 
takings  implications  assessment 
concludes  that  this  final  rule  does  not 
pose  significant  takings  implications. 


Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  designation,  with  appropriate 
State  resource  agencies  in  California. 
We  will  continue  to  coordinate  any 
future  changes  in  the  designation  of 
critical  habitat  for  the  Holocarpha 
macradenia  with  the  appropriate  State 


agencies.  Where  the  species  is  present, 
the  designation  of  critical  habitat 
imposes  no  additional  restrictions  to 
those  currently  in  place,  and  therefore, 
has  little  incremental  impact  on  State 
and  local  governments  and  their 
activities.  The  designation  of  critical 
habitat  in  unoccupied  areas  may  require 
consultation  under  section  7  of  the  Act 
on  non-Federal  lands  (where  a  Federal 
nexus  occurs)  that  might  otherwise  not 
have  occurred. 

The  designations  may  have  some 
benefit  to  these  go    irnments  in  that  the 
areas  essential  to    .e  conservation  of 
these  species  are    lore  clearly  defined, 
and  the  primarv'  i  onstituent  elements  of 
the  habitat  necessary  to  the  survival  of 
the  species  are  identified.  While  this 
definition  and  identification  does  not 
alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  plarming  (rather  than  waiting  for 
case-bv-case  section  7  consultation  to 
occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interiors 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  as  amended.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Holocarpha  macradenia. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
This  rule  will  not  impose  new  record- 
keeping or  reporting  requirements  on 
State  or  local  governments,  individuals, 
businesses,  or  organizations.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  valid  OMB  Control  Number. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Envirorunental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  cormection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reason 
for  this  determination  in  the  Federal 
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Register  on  October  2.5.  \W3  (48  FR 
49244).  Thi-s  determindtion  do^N  not 
constitute  d  ma)or  Federal  action 
significantlv  affecting  the  qualit\  of  the 
human  environment 

Govern  nwnt-to-CovfTn  III  t'nt 
Relationship  With  Tribes 

In  accordanc:e  with  the  Presidejit's 
memorandum  of  .April  29.  1494. 
"Government-to-Governm(>nt  Relation^ 
With  Native  .American  Tribal 
Governments"  (59  FR  22951).  Fxt'i  utive 
Order  13175.  and  the  Department  of  the 
Interior's  manual  at  512  DM  2.  we 
readilv  acknowledge  our  responsibilitv 
to  f:ommunicate  meaningfully  with 
federally  recognized  Tribes  on  a 
Government-to-Government  basis  The 
designated  critK;al  habitat  for 
Holocarpha  macradenia  does  not 


contain  anv  Tribal  lands  or  lands  that 
we  have  identified  as  impacting  Tribal 
trust  resources 

Heteren(  es  Cited 

,A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Ventura  Fish  and 
Wildlife  Office  {see  ADDRESSES  section). 

Aathcv 

The  author  of  this  final  rule  is 
(ionstance  Rutherford.  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Li.st  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and  record 
keeping  requirements,  and 
Transportation. 


Regulation  Promulgation 

Accordingly,  we  hereby  amend  part 
17.  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART  17— {AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  Ifi  U.S.C.  1361-1407;  16  L.S.C. 
l.^,n-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
62.T.  100  Stat,  3500.  unless  otherwise  noted. 

2.  Section  §  1 7.12(h)  is  amended  by 
revising  the  entry  for  Holocarpha 
macradenia  under  "FLOWERING 
PLANTS,"  to  read  as  follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)  *  *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Cntical 
habitat 


Special 
rules 


FiOWERiNG  Plants 


Holocarpha 
macradenia 


Santa  Cruz  tarplant       USA   iCAi 


Asteraceae — Sun- 
flower 


17.96(a) 


NA 


3.  In  !?  17.96.  amend  paragraph  la)  1)\ 
adding  an  entrv  for  Holncarphu 
marmdenid  in  dlphdbetic:al  order  uiuiiT 
FamiK  .Asteraceae  to  read  as  follows: 

§17.96    Critical  habitat — plants. 


id!  ■     ■    ■ 

Family  .Asteraceae:  Holocarpha 
macradenia  (Santa  Cruz  tarplant) 

(1)  Oitudl  hdbitdt  units  an'  dcpn  (imI 
for  Contrd  Costa,  Santa  (,ru/.  iinl 
Montere\'  Counties.  Califnmi.i.  "u  thr 
maps  beknv 

(2)  The  primarv  c:onstituerit  ,'ltMn''iiN 
nf  criticdi  hdbitdt  for  Hnloi  iirf)hii 
maiTddf'iuii  .iff  tht'  hdl)it,it  i  nnipMiirnt-. 
thdt  [)rn\  iiif 


(i)  .Soils  dssociated  with  coastal 
terr.ic :e  prairies,  including  the 
VVdtsonville.  Tierrd.  Elkhorn,  Santa  Inez, 
diid  Pinto  series 

(ii)  Pldiit  communities  that  support 
associated  species,  including  native 
gra.sses  such  ds  Xassella  sp.(needlegrass) 
and  Pdnthonid  californicd  ((California 
odtgrdss);  native  herbaf:eous  species 
suc:h  as  members  of  the  genus 
Heiiu/.onid  (other  tarplants).  Perideridia 
[^dirdneri  (Clairdner's  Vdmpah), 
!'ldi;i<)tii)thrvs  dilfusus  (San  Francisco 
()i)[ii  i)rn  flower),  anil  Trifotium 
hill  kwf^tioniiii  (Santa  Cruz  clover);  and 

(ui)  Ph\sical  processes,  particularly 
sniK  diiil  Indrologic  processes,  thdt 
m.tmtdiii  till'  Mill  structure  dnd 
h\  (inilii>.;\  thdt  product-  the  seasonallv 


saturated  soils  characteristic  of 
Holocarpha  macradenia  habitat. 

(3)  Critical  habitat  does  not  include 
e.xisting  features  and  structures,  such  as 
buildings,  roads,  aqueducts,  railroads, 
airport  runways  and  buildings,  other 
paved  areas,  lawns,  and  other  urban 
landscaped  areas  not  containing  one  or 
more  of  the  primary  constituent 
elements. 

(4)  Critical  Habitat  Map  Units. 

(i)  Data  layers  defining  map  units 
were  created  on  a  base  of  USGS  7.5' 
quadrangles  obtained  from  the  State  of 
(California's  Stephen  P.  Teale  Data 
(Center.  Critical  habitat  units  were  then 
mapped  using  UTM  t:oordinates. 

(ii)  Map  1 — Index  map  follows: 

BILLING  CODE  4310-55-P 


Map  8 


Monterey 


10 


10 


20 


30  Miles 


Map  1  -  Index  Map  of  Critical  Habitat 
for  the  Santa  Cruz  Tarplant 
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(5)  I'mt  A  Mr/, 
f  !nunt\ ,  (  alitnriii 
i  Fn.m  1  "S(;S 
in<i(i  Kii  hiiMiid  1 
ti.llownii;  I  TM  /^ 
(  I  )iiniin<it>'--  !  F!.  \ 
=)hi()4:'    4mM4hll 

-■"iHJor  I  4IMMh5() 
^HJOrti.  4m4hM() 
.^f.J():M    4mM7l)() 

5()ji()()  4m'-r2() 

5b.' 1  \.\.  414M740 
it)_M7q,  4144780 
5HJJ  iO  4!448()() 
"iHJi44.  4144800 
5BJ357,  4  1448-'() 
Thi4()f.  41448H() 
TbJ348, 4  144840 
5H261h  4  144740 
5H2717, 4144~00 
5H2  7J4. 41 44680 
5Hj:'lJ  4144650 
56J644, 4144600 


(nntr.i  ( 


^t,l 


1  J4.00n  qii  nllMll-^l-' 
illf  111  \.\I)8  ( 


56J(14t 

.  4 

')M4  J( 

.  5h_'0».  i 

41 

(45  511 

56J0~() 

41 

)4ti(l(l 

,  56J0'"4 

41 

L)'th^O 

. 562076 

41 

14640 

:  56J085 

41 

urio 

,  56 J  1  16 

41 

tM"  U) 

;  56J144 

41 

)M'"5n 

:  562140 

41 

)4HI)I) 

.  56227(1 

41 

(4800 

,  562  <24 

41 

)48()0 

,  562  \i\l 

41 

14840 

.   562466 

41 

14870 

;  562574 

41 

44820 

,  562~Oi 

41 

44:"2I) 

. 56272J 

41 

44640 

; 562722 

41 

446^0 

; 562705 

41 

(4620 

:  562640 

41 

)4580 

5e' 

5t 
5t 
5t 


684 
l>84 
1.80 
hJ4 


5  2 1 ) 
500 
448 
526 
544 
548 
t>2  1 

6  !6 
6  (8 
64  5 
648 
615 
554 

562444 


465 

25  5 
241 


4 

4 

4 

4 

4  1 

4  1 

41 

» 

41 

4 

41 

41 

41 

41 

4 

4! 

4 

41 

41 

41 

41 

4 

4 


445  50 
44440 
44  (40 
44  (40 
444  10 
44680 
44640 
44650 
44420 
44.140 
442  50 
4<(200 
44120 
44010 
48460 
48410 
48860 
48820 
48800 
48740 
48800 
48850 
48410 


5( 

5f 

5( 

5t 

5( 

5t 

5t 

5t 

5t 

5» 

5t 

5f 

5t 

5f 

5( 

5f 

56 

5t 

5t 

5f 

56 

56 


2687, 
268,1. 
2686, 
2544, 
2556, 
2  5  1  :\  . 
2446. 
2520, 
2537, 
2567. 
2615, 
2624. 
26.17, 

640. 
2644. 
26.-(2. 

542. 

5,U). 
248.1. 
.'417. 

i:il4. 

i2H0. 
i244. 


4144490 
4144.140 
4144.100 
41443  70 
4144480 
4144640 
4149680 
4149510 
4199380 
4199290 
4144240 
4199170 
4199070 
4148440 
4148920 
4198880 
4198840 
4198810 
4198800 
4198780 
4198810 
4198890 
4198930 


562299.  41 
562309,  41 
562306.  41 
562288.  41 
562271.  41 
562264.  41 
562258,  41 
562251.  41 
562251,  41 
562242.41 
562212.41 
562184. 41 
562163.41 
562151,  41 
562136.  41 
562132.  41 
562108.  41 
562078.41 
562049,  41 
562043,  41 
562041,  41 
562044, 41 

(ii)  Map 


98950 
99010 
99040 
99070 
99090 
99090 
99060 
98990 
98930 
98920 
98880 
98920 
99000 
99050 
99130 
99150 
99190 
99230 
99280 
99300 
99330 
99360 

2  of  L'n 


562301, 41 
562308.41 
562293,  41 
562276, 41 
562264, 41 
562258, 41 
562253, 41 
562252, 41 
562250, 41 
562229,  41 
562188.41 
562174.  41 
562155, 41 
562146. 41 
562135.41 
562118. 41 
562092.41 
562058.  41 
562045 
562041 
562042 
562046 


41 
41 
41 
41 


98970 
99030 
99060 
99090 
99090 
99080 
99020 
98940 
98930 
98900 
98890 
98960 
99030 
99070 
99140 
99180 
99220 
99270 
99290 
99310 
99350 
99420 


it  A  follows: 


R')Qa9 


Van£ 


.1  Dooietor    V'nl    6"    \n     >()()/ VVpdnpsdav.  Dctobef  16.  2002/Rules  and  Reeulations 


Federal  Register /Vol.  67,  No,  200/ Wednesday,  October  16.  2002/Rules  and  Regulations        63991 


0^ 


0 

ie 


0^ 
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Map  2  -  Unit  A:  Critical  Habitat 
for  the  Santa  Cruz  Tarplant 
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(6)  I'nit  R   Crnh.iw  Hill  Santa  (  tu/, 
C()Uiit\'.  Cdhfornirf 

1)1  'nit  F^  l(;rah<ini  Hill  iinrth 
suhunit!    Frnni  I  SOS  I  _'4. ()()() 
(luaciranjjU'  m<ip  Fi'ltun    Lands  bduiulfd 
bv  the  tolln\vin>;  1  TM  /.mw  10,  NADH  i 
codrdindtPS  (F.  N)    .iHSMOn,  40M».M  fl). 
5H54,U).  4l)4t>l  (0. 
T85H7q,  4()Mhl()(), 
585H41.  4()MH1  11). 
58581:",  4()Mhl8(), 
5858m,  4()9<)J4(), 
585850,  40Mb  1J0, 
585810    40Mb  iMO. 

585:'_:i ,  4(mb48o, 


585415, 404b850 
5859,U)  4046110 
5858b  i  404bl()0 
5858, i),  404bl  )0 
585815  404b_'10 
585840, 4046280 
5858  r  4()4b  (50 
585""44,  4()4b4  W 


585714,  4046560; 585710,  4096710; 
585724  4046750; 585701. 4096740; 
585644  4046820; 585734. 4096850; 
585  74  1  4046860; 585834. 4096880; 
585405  40464, fO 

11]  Init  U  ((irahani  Hill  central 
suhunit),  Fnim  T.SCS  1:24.000 
Huadranuli'  ina[)  Fciton  Lands  bounded 
hv  the  tolloumg  IJTM  zone  10,  NAD83 
(  o.irdinates  (F.  N):  585912.  4095900; 
585414, 4045400;  585928,  4095910; 
585442  4095900;  585974. 4095840; 
585454  4045830;  585939. 4095840; 
585425  4045840; 585415, 4095850; 


585912, 4095870:  585910,  4095880: 
585910, 4095890:  585912,  4095900. 

(iii)  Unit  B  (Graham  Hill  south 
subunit).  From  USGS  1:24,000 
quadrangle  map  Felton.  Lands  bounded 
bv  the  following  UTM  zone  10,  NAD83 
coordinates  (E,  N):  586017,  4095760: 
586058, 4095680: 585931,  4095640; 
585928, 4095650:  585922,  4095670: 
585920, 4095680:  585922,  4095690: 
585930, 4095710:  585937,  4095730: 
585944, 4095740:  585955,  4095740: 
585976, 4095750: 586017,  4095760. 

(iv)  Map  3  of  Unit  B  follows: 
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0^ 


0^5 


O.S  Miles 


Map  3  -  Unit  B:  Critical  Habitat 
for  the  Santa  Cruz  Tarplant 
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i?)  I'mt  C^  'Df  Lnf'iJt,'"     Sdiita  (  tu/ 
(lount\-,  Cdlifiirniri 

[i]  From  rSCS  1  i4. ()()()  iiuadr.uml-' 
map  Sdntd  (tuz   l.diids  hnumifd  in  tlif 
following  ITM  zont'  10.  NADH  i 
coordinates  {¥..  \)    5H844t),  4()M4H1(I 
5H8468.  40^4810;  5884M^.  4()M4H()(1 
5885  It).  4U9478U;  5885JJ,  40y47hU, 


5885^  t 


4()M474() 


58851M.  4094710 
5885JJ, 4094680 
5885  1.'"),  4094t)50 
588488,  4l)94he)0 
588459  4()94ti20 
58844(1,  4094590 


588522. 4094730 
588522. 4094690 
588519. 4094660 
588504, 4094630 
588476, 4094660 
588445.  4094620 
588429,  4094590 


588417, 4094610; 588406,  4094620 
588401, 4094640:  588399.  4094660 
588401, 4094690;  588410.  4094720 
588416, 4094740;  588424, 4094770 
588432, 4094790; 588439.  4094810 
588446, 4094810. 

(ii)  Map  4  of  Unit  C  follows: 
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De  Laveaga 
Park 


500 


500 


1000  Feet 


Map  4  -  Unit  C:  Critical  Habitat 
for  the  Santa  Cruz  Tarplant 
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(8)  ( 'n:t  [)  Aniihi  (-.//<  /;    s.uiti  (  ru/ 
r.umt\    ( :  ilitiiriiii 

Friiiii  I  Nt  ■>>  1  J4, 0(1(1  qii,i(lr,uult' 
in<i['i-^  Santa  (tu/  anil  ^nijU''!    !  a.inl^ 
hdundfd  i)\-  thf  t'niluw  ui.^  I  TM  /.ai 
\:\[)H  i  .  .lorfiiiiat-'s  ip:    \ 
404^  no.  "iHM.n'i,  40M  (-'"D 

4()M fjio,  iHmsK,  400 n ~0 

4()9n_'().  ')H04()4,  400  i  100 
4()4,U)iO,  ^580401,  404JM00 
4042M40.  'iHOiOl.  400J400 
40MJH(iO,  'iHO!;'),  4002H,M) 
4002780. 5K9J40, 4092750 
4042730; 589325,  4092640 
4042R40;  584240, 4042H00 
4042540.  584252.  40425:"0 
4042550,  584224  40425  iO 
4042500,  584  145  40424t)(l 
4042440.  5841  14,  40425  fO 


4042540.  58410H, 4092540; 5H4042. 

40425  10;  5H4057.  4092450;  5840.33. 

4()424()():  588999,  4092360;  588924. 

4092.150;  588'no.  4092,160;  588844, 
10   40924~0:  588841.  4042560;  588890. 
">8'i2^(5        4(I42()50.  588414.  4042710;  588946. 
584  I  !8        40427  10.  588480.  4042760;  58905,1. 
584  14M       4042880;  584080.  4042450:  5841 14 
584  144,       404,1040.  5842,14,  4043080;  584178, 
584400       404,1270;  584181,  404,;310;  584214. 
584  18(.       4()i)  f  ijo;  589245.  40933,10;  589268. 
584  15  1        41).)  i  i  HI;  589295,  409.1  110 
584  140        [9!  /  'nit  h  Twin  Lukes   .Santd  Cruz 
584  111)       Coii[it\,  Cilifornici 
5842~J        (ii  Fruin  r,S(;,S  1 :24.000  quadrani^lc 
5842  in       m,i[)  ,Sin|ii('i  Lands  bounci»>d  bv  the 
58022  1        tollnv\in;4  I  TM  Zone  10.  \.-\D83 
584  If  1       ,  iMiidin.itrs  (K.  N):  584464,  4091950; 
580120        584')t. 7,  40414,10;  584464,4091890; 


589918. 4091800;  589899 
589871, 4091770:  589823 
589784, 4091 760;  589744 
589722, 4091750;  589692 
589667. 4091780:  589656 
584640, 4091750:  589616 
589559, 4091710:  589532 
589521,  4091660;  589521 
589522, 4091620;  589504 
589489, 4091620;  589476 
589455, 4091700;  589450 
589449, 4091770:  589458 
589472, 4091830:  589473 
589465, 4091860:  589464 
589463, 4091900;  589482 
589506. 4091940;  589522 
589964, 4091950. 

(ii)  Map  5  iif  Units  D  an 


4091780 
4091760 
4091750 
4091760 
4091770 
4091740 
4091690 
4091640 
4091610 
4091640 
4091730 
4091800 
4091840 
4091890 
4091920 
4091950 


d  E  follows; 
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Map  5  -  Units  D  &  E:  Critical  Habitat 
for  the  Santa  Cruz  Tarplant 
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(10)  Unit  F  Rndt'd  (iul(  h   Santa  ( .ru/ 
Countv.  C'.dlifornia 

From  rSGS  l;24.()()(i  ((uailr.ini^lr  iii.iti 
Snqupl  I.cinii->  hi)Uiid('il  h\  thf  tiillnwmi; 
ITM  /jm^-   H).  NADKl  (  i  niriiiii-tt'-.  iV.. 
N):  54097!.  4094h;K);  "iMOM^',.  4l)M4~4(l 
541007,  4(IM47K0;  5410.(7,  4044H  iO, 
541064, 4U44HbO.  541045. 4044400. 
541125. 4044960:  541182,  4044440: 
541146. 4044440:  541144. 4044450. 
541207.  40444H0:  541216,  4045i)0(), 
591225,  4045030.  591220.  4045050, 
541225.  4045090:  5912  12,  4045  l.U), 
541241, 4045160:  541252.  40451H0: 
591265,  40951H0:  541241. 4043170, 
591J21.  4095140:  541J5,i,  4045050: 
591393.  4094970:  541301,  4094460: 
591243,  4044450:  591294, 4044410 
591300,  4044850:  591293, 4044H10, 
591275,  4044750:  591252. 4044660. 
591224  4044650:  591185, 4044630: 
541047  4044630:  540471, 4044630, 

\\<  I  'nit  G:  Socjurl  I  'nit   .Santa  (tu/ 
CTmintw  (lalifnrnia 

ii'  I'nit  G  (SoqucI  nnrth  suhiinit). 
From  rSGS  1:24,000  (lu.idrangU'  ni.i[)s 
ScxjupI  and  Laufl  Lands  lioundfd  in 
thf  followKii;  ITM  /'uu-  10.  NAHh  i 
coordinates  iF,  \),  542050.  4045340. 
542044, 4045240:  542102, 4045240, 
5421 12. 4045200,  542114, 4045200, 
5921.-!0,  4045200:  592158,  4095210. 
592173.4095220:  592180. 4045230, 
592193. 4045270:  54221  1,  4045  (20 
592218. 4095330:  542227, 4045, i  iO. 
592257. 4095330: 592275. 4095  \  !0. 
592299, 4095330:  592393. 4045  140, 
542404, 4045330:  592411, 4095220: 
592423, 4095180:  592425, 4095140, 
592414, 4095130:  592381, 4045120: 
592290.  4095120:  59217:-.  4095  120. 
592165. 4095120;  592154, 4095120 
592144, 4095110,  5921 (8, 4045  100, 
592124. 4045090:  542116. 4045040. 


542 104  4045100:  542041,  4045190: 
542004, 4045220:  591486,  4095240: 
541480, 4045270: 591970, 4095360: 
',4  14:-1  4045)60:  591973,  4095370: 
541445. 4095390:  592012.  4095400; 
54202  1  4093410: 392031.  4093400; 
-,4JII4t.  4095340,  542050,  4095340, 

!  Ill  1  nit  c;  iSoquf'l  north  area).  From 
rSCS  1:24.000  quadrangle  maps  Soquel 
,mii  Laurel  Lands  bounded  bv  the 
toliowinq  I  TM  zone  10  NAD83 
(  oordinates  (H.  .N).  592050.  4095340; 
542094. 4095290:  592102,  4095240; 
392112. 4093200;  392119,  4095200; 
592130. 4093200;  392138.  4095210: 
592173. 4045220:  592180,  4095230; 
592193, 4045270;  39221 1 , 4093320; 
592218. 4043330;  392227,  4093330; 
592257. 4095330:  342275,  4095330; 
592294, 4045330;  542393, 4095340; 
592404, 4095330;  592411. 4093220; 
592423,  4093180:  392423, 4093140; 
542414  4045130; 542381. 4093120; 
592240. 4045120;  592177.  4095120; 
592165. 4093120;  392159,  4093120; 
592144. 4093110:  592138,  4095100; 
592129.  4095090:  592116. 4095090; 
592109. 4045100;  542041. 4095190; 
542004. 4095220.  591986,  4095240; 
541480. 4045270;  591970,  4095360; 
541471. 4043360;  541973. 4095370; 
54  1445.  4045,140:  542012.  4093400; 
54202  1. 4093410;  592031.  4093400; 
542046, 4095390; 592050.  4095340. 

(ml  Unit  (;  (Soquel  south  subunit). 
From  uses  1  24.000  quadrangle  maps 
Soquel  ami  Laurel,  Lands  bounded  by 
the  following  I'TM  zone  10,  NAD83 
(  oordinates  (H,  N);  592076,  4095040; 
542047, 4044850;  542304.  4094860; 
592315. 4094660; 592322.  4094620; 
392334. 4044580:  592341. 4094310; 
392347. 4094490;  542334.  4094480; 
542,175.  4044440;  542378,  4094430; 


392380, 4094400; 
592406. 4094360; 
592442. 4094310: 
592478. 4094290; 
592494, 4094210; 
592491, 4094180; 
342458, 4094180; 
392442. 4094200; 
592311, 4094210; 
592216. 4094110: 
592165. 4094130: 
592126, 4094560; 
592117, 4094610; 
592087. 4094670; 
392057.  4094720; 
592036,  4094730: 
592036, 4094700; 
592047, 4094650; 
592036, 4094550; 
591994,  4094390; 
591973, 4094380; 
391944, 4094380; 
391835,4094440; 
591833, 4094500; 
391696. 4094440; 
591397,4094510: 
591613, 4094650; 
591676, 4094660; 
591751, 4094660; 
591757.  4094680; 
591738.  4094690; 
391656. 4094710; 
591651.  4094730; 
591711. 4094750; 
591726.  4094730: 
591777. 4094730; 
591797.  4094740; 
591819, 4094730; 
391845, 4094740; 
591935,  4094740; 
391956, 4094930; 
391998,4095100; 
592059, 4095060: 
(iv)Map6of  U 


392385,4094380; 
592430, 4094320: 
592460, 4094300: 
592491,  4094280; 
392493,  4094190; 
392478,  4094180; 
392452,  4094200: 
592326,4094210; 
592224, 4094110: 
592204, 4094110: 
592161.  4094140; 
392123, 4094590: 
392105,  4094630; 
592074, 4094690; 
592047, 4094730; 
592032, 4094720; 
392043,  4094680; 
392043, 4094610: 
592000,  4094420; 
591987,  4094380: 
591957,4094380; 
591904.  4094420; 
591853.4094500; 
391696, 4094500; 
591606, 4094490; 
591596,  4094520: 
591617,  4094650: 
591718,  4094660: 
591759,  4094670; 
591749,  4094680: 
591704, 4094690: 
591651,  4094720: 
591657, 4094740; 
591720,  4094740; 
591736,  4094730; 
591790,  4094740: 
591806,4094750; 
591831,  4094750; 
591856.4094740; 
391946,  4094880; 
591995,  4095060; 
592017.  4095090; 
592076.  4095040. 
nits  F  and  G  follows: 
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0.75  Miles 


Map  6  -  Units  F  &  G:  Critical  Habitat 
for  the  Santa  Cruz  Tarplant 


(i) 
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\2]  I'nit  H  Pnrtfr  (h'Ich    Saiit,t('ni/ 
(■,(iunt\  .  (Idlifornia 

11)  From  rSCS  1  J4.(J()(I  i 
maps  So(]iH'l  arul  Laurel    [-. 
bounded  bv  the  following;  ITM  /nw  Ui. 
\AD83  coordinates  (E.  N): 
4095600;  59464  i.  40956:10 
4095640;  594774, 4095680 
4095720; 594898. 4095750 
4095780; 59495H. 4095820 
4095780;  595008, 4095760 
4095720 


4095680; 
4095610; 
4095590; 
4095550; 
40955,U); 
4095520; 
4095470; 


594993,  4095  700 
595057, 4095630 
595068,  4095600 
595045, 4095580 
594989,  4095540 
594929  4095520 
594907,  4095500 
594857,  4095380 


(u.iclraiii^lr 

TM  /nw 
5946  15, 
5 94 6 84, 
594850, 
594929, 
595017, 
594990, 
595020, 
595081, 
595061, 
59501,), 
594967, 
594917 
59489.i, 
594846, 


4095340 
4095290 
4095180 
4095130 
4095120 
4095130 
4095140 
4095170 
4095,111) 
4095500 
4095540 
4095560 
4095540 
4095500 
4095440 
4095.170 
4095,170 
4095.180 


594843. 
594839. 
594835, 
594816. 
594785. 
594765, 
594758, 
594  766. 
594819. 
594867. 
594863. 
594837. 
594828. 
594776. 
594718. 
594669. 
5946,19. 
594622. 


4095320: 
4095250; 
4095150; 
4095120: 
4095120: 
4095130: 
4095150: 
4095230: 
4095420: 
4095520: 
4095550 
4095550 
4095540 
4095470 
4095410 
4095370 
4095380 
4095400 


594842.  4095470; 594606.  4095470;  594587, 

594838.  4095460; 594571 ,  4095470;  594565. 

594828.  4095480; 594557,  4095480;  594549. 

594800,  4095480; 594530,  4095480;  594518. 

594772,  4095470; 594514,  4095460;  594517. 

594760,  4095440; 594509,  4095430;  594498, 

594760.  4095430; 594473,  4095430;  594462, 

594779.  4095430;  594453.  4095430;  594444, 

594856,  4095420; 594442.  4095410;  594441. 

594869,  4095390; 594436,  4095380;  594427. 

594848,  4095380; 594415,  4095380;  594411. 

594833^  4095390; 594394.  4095420;  594390. 

594810,  4095440; 594390.  4095450;  594391, 

594747,  4095470; 594410.  4095490;  594457. 

594689!  4095530; 594502,  4095550;  594542. 

594652^  4095560; 594597,  4095560;  594597, 

594627^  4095600; 594615,  4095600. 

594624,  (ii)  Map  7  of  Unit  H  follows; 
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1  Miles 


Map  7  -  Unit  H:  Critical  Habitat        xx\ 
for  the  Santa  Cruz  Tarplant  \^ 
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(IJ)  i'nit  I:  \Vatsun\■lll^^  I'nit   Santa 
Cruz  County.  California 

(i)  Unit  I  (Watsonvillp  north  -.uhunitl 
From  L'SGS  1;J4.000  quaciranylt'  map 
Watsonville  West.  Lands  boundfii  hv 
the  following  LTM  zone  10.  NADH.i 
coordinates  (E.  .\):  606193.  40886,10; 
606299. 40887  50;  606331.  4088750; 
606365.  4088760;  606454.  4088750; 
606492.  4088750;  606515.  4088750; 
606535, 4088760;  606555.  4088800: 
606560.  4088840;  606580.  4088880; 
606607. 4088890;  606660.  4088900; 
606927.  4088910;  606938,  40885,10; 
606930. 4088220;  606810.  4088090; 
606689.  4087970;  606652.  4088040: 
606596. 4088110;  606522,  4088170; 
606490,  4088210;  606437,  4088250; 
606362. 4088300;  606303.  4088340: 
606274, 4088370;  606263,  4088390; 
606252, 4088430;  606234,  4088450; 
606219. 4088480;  606215.  4088520; 
606199.  4088590;  606195.  40886.U). 

til)  Unit  I  (Airport  subunit)  From 
uses  1:24.000  quadrangle  map 
Watsonville  West  Lands  bounded  b\ 
the  following  ITM  zone  10.  NA[)83 
coordinates  (E,  N);  60702H,  4087500: 
606967, 4087520;  607005.  4087620; 
607031, 4087670:  607046,  4087710: 
607073. 4087750;  607095.  4087H20: 
607136.  4087830:  607137.  4087860: 
607146. 4087980:  607140.  4088020; 
607145. 4088050;  607158.  4088060; 
607202,  4()8806();  607247.  4088050; 
607252, 4088090; 607292. 4088090. 
607378.  4088100:  607383. 4088250; 
607306.  4088240; 607226. 4088240; 
607201. 4088250; 607184. 4088270: 
607159.  4088300:  607147,  4088.U0: 
607147.  4088340:  607158.  4088,i8(); 
607195, 4088470;  607203,  40885  10; 
607212, 4088560: 607222,  4088620. 
607226. 4088650; 607227.  4088710: 
607240. 4088750:  607241.  4088780: 
607236. 4088820:  607246.  4088840: 
607340. 4088840; 607846. 4088860; 
60794  7  4089000;  608079. 4089030: 
608191. 4088860: 608477. 4088700: 
608460. 4088620; 60864 1 . 4088590; 
608652.  4088610; 608746. 4088570; 
608602, 4088450; 607932. 4088550: 
607689.  4088150; 607267. 4087440; 
607312, 4087430; 607297. 4087340; 
607239. 4087340: 607201. 4087350: 
607181, 4087320; 607148. 4087320; 
607031.  4087350;  606969.  4087371); 
607026.  4087500. 

(iii)  Unit  1  (Wdtsonville  soutti 
subunit).  From  IkSCS  1:24.000 
(}uadrangle  map  Watsonville  West 
Lands  bounded  by  the  following  LTM 
zone  10.  \AD83  coordinates  (E.  N): 
609032, 4085780; 609074.  4085770; 
609198, 4085730: 609153.  4085610. 
609208,  4085430:  609333.  4085.590. 
609504. 4085250; 609242.  4085080: 
609191, 4085230;  609164.  4085310; 


609006. 4085250;  609123.  4085020: 
608761. 4084800:  608590,  4085160; 
60865 1 , 4085380;  608760.  4085450: 
608869, 4085480:  608941,  4085530: 
608976. 4085570:  609032,  4085580; 
609040.  4085630;  608979,  4085640: 
608931. 4085660:  608920,  4085700; 
608928. 4085730:  608957,  4085760: 
608995, 4085780;  609032.  4085780. 

(iv)  Unit  1  (Highway  1  north  subunit) 
From  U-SC.S  1:24,000  quadrangle  map 
Watsonville  West.  Lands  bounded  by 
the  following  UTM  zone  10.  NAD83' 
eoordinates  (E.  N):  607333.  4087090; 
607348. 4087150:  607389,  4087150; 
607449. 4087090;  607498.  4087060; 
607570, 4087060:  607570.  4086940; 
607558, 4086930:  607333.  4087090. 

(v)  Unit  I  (Highway  1  south  subunit). 
From  U.SCS  1:24.000  quadrangle  map 
Watscmville  West.  Lands  bounded  bv 
the  following  UTM  zone  10.  NAD83 
coordinates  (E.  ,N):  607819,  4086590; 
607892. 4086560;  607893,  4086520; 
607900, 4086500:  607920.  4086470: 
6079.!!.  4086440:  607946.  4086410; 
607978. 4086370:  608003.  4086320; 
608031. 4086280;  608057.  4086260: 
608029. 4086240:  608063.  4086190; 
608101.  4086160:  608138.  4086130; 
608069. 4086100:  607819,  4086390. 

(vil  Unit  I  (Harkins  Slough  subunit). 
From  USC;S  1:24.000  quadrangle  map 
Watsonville  West  Lands  bounded  bv 
the  following  UTM  zone  10.  NAD83 
coordinates  (E.  N);  606736.  4084900; 
606721, 4084900;  606703,  4084900; 
4084920; 606703. 4084940: 
4084960: 606710,  4085000; 
4085030:  606715.  4085050; 
4085080:  606707.  4085090: 
606698. 4085100:  606678.  4085110: 
606661. 4085140:  606634.  4085230; 
4085260:  606635.  4085290: 
4085310; 606667.  4085370: 
4085390: 606695,  4085410: 
4085420;  606695,  4085510: 
4085540; 606721,  4085550; 
4083380: 606742.  4085610; 
4085650: 606756.  4085690; 
4085710; 606759. 4085800: 
4083830: 606736,  4085870: 
4085930; 606729,  4085960; 
606741, 4085990; 606761, 4086020: 
606756, 4086050;  606735,  4086090; 
4086130; 606704. 4086180: 
4086350: 606690.  4086390; 
4086440; 606715, 4086490: 
4086340:  606762,  4086620; 
606767, 4086630: 606766.  4086700; 
606762, 4086780: 606786,  4086810: 
606896. 4086850;  606923.  4086940; 
607053. 4086940; 607125. 4087120: 
607085. 4087130: 607002,  4087200; 
606976. 4087250: 606968. 4087280: 
607157, 4087140: 607286.  4087040: 
607497, 4086890; 607591, 4O86820; 
607719. 4086630;  607746.  4086620: 


606698 
(>06709 
(.067 15 
606713 


h06632, 
60663  1 , 
606677, 
606713. 
606701, 
606733, 
606745, 
606773, 
606744, 
606725, 


606715, 
606689, 
606696, 
606746, 


608027, 4086080;  607960,  4086030 
607945. 4086070;  607914,  4086180 
607889, 4086200;  607861,  4086220 
607830. 4086260:  607799,  4086310 
607782. 4086380;  607764,  4086400 
607738, 4086400;  607715,  4086390 
607705, 4086370;  607705,  4086350 
607713. 4086320;  607741.  4086240 
607771. 4086180:  607825.  4086100 
607863, 4086050:  607891.  4085970 
607999. 4085770:  608023.  4085720 
608026, 4085670;  608026,  4085630 
608016, 4085590;  607990,  4085560 
607945, 4085560;  607911,  4085550 
607871, 4085500: 607932,  4085480 
607985. 4085460:  608013.  4085440 
608016. 4085410;  608006.  4085380 
607995. 4085350; 608006,  4085310 
608054, 4085240; 608087,  4085210 
608107, 4085160;  608143,  4085110 
608184, 4085090:  608219,  4085060 
608233. 4085030:  608237.  4084990 
608186. 4084950:  608118.  4084660 
607891.  4084590;  607817,  4084540 
607733. 4084490;  607718,  4084490 
607703, 4084510;  607705,  4084540 
607708, 4084590;  607708,  4084640 
607703, 4084680:  607659,  4084750 
607643. 4084810;  607647.  4084850 
607672. 4084900;  607715.  4084960 
607746. 4084980;  607777.  4084990 
607821. 4085040:  607812.  4085100 
607937, 4085270;  607886,  4085330 
607769.  4085220;  607709,  4085150 
607649, 4085150:  607619,  4085130 
607642, 4085070;  607644,  4085050 
607639, 4085020:  607562,  4084870 
607547. 4084850:  607527.  4084850 
607499. 4084850;  607474.  4084850 
607385, 4084990;  607313.  4085120 
607306. 4085190;  607301.  4085230 
607313. 4085260:  607359.  4085370 
607405. 4085500;  607407,  4085550 
607397, 4085580;  607341,  4085640 
607242, 4085780:  607199,  4085760 
607186. 4085730;  607196.  4085690 
607293, 4085520;  607308,  4085490 
607311. 4085460;  607295.  4085370 
607241, 4085250: 607232,  4085220 
607232, 4085190;  607242,  4085100 
607269, 4085010;  607303,  4084920 
607375, 4084780:  607484,  4084640 
607545. 4084530; 607586.  4084420 
607028. 4083920;  607011.  4083950 
607058. 4084120;  607036,  4084150 
606990, 4084230;  606906,  4084180 
606797, 4084220;  606768,  4084240 
606753, 4084300: 606753. 4084330 
606758. 4084360; 606765.  4084380 
606774. 4084410;  606791,  4084480 
606759, 4084610; 606696,  4084670 
606680. 4084680:  606672,  4084700 
606667, 4084720:  606684.  4084760 
606698. 4084770; 606712.  4084780 
606736, 4084810;  606756.  4084840 
606770. 4084860; 606758.  4084890 
606736. 4084900. 

(vii)  Map  8  of  Unit  1  follows: 


fi4004 
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0.5 


0.5 

!3^ 


1.5 


2  Miles 


Map  8  -  Unit  I:  Critical  Habitat      /^ 
for  the  Santa  Cruz  Tarplant         \A/ 
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i  14    I  'nit  I  (.u^s't/;    ^.mt.i  (  ru/ 
Countv   ('dlifdrnia 

(i)  From  L:.S('..S  1  _'4d()n  iiui.lr.mgl.' 
maps  Loma  Prietd   Mt   Mniniui 
Watsonvilif  East   aiul  WatMuu  illf  Wr- 
Lands  bounci»'(i  h\  th''  tnlliiwun:  I   TM 
zont'  It)   \A[)H  t  (  (Kirdiiiatcs  {[:   N): 
eiOliOl.  4()M47h().  (.lOJ'i  i,  4(l')4'"7(): 
eiOn.'v  4()M47t)():  hlO  t4().  4()M4^  Ul 
61U:i51.  4I)M4:"J().  hlOUih.  40447  Ul, 
eiO.lHH,  4l)M4:"i():  hlOih  t,  4()'-)4:'H(): 
fiH),!4H.  4[)M4Hh();  h  10  {.(().  40M44  10, 

eio.ioo,  40M4MH().  (iio.i:n.  4045070; 

61014<,  40M51'i().  (ilOl  17.  4045100: 
610107. 4045220: hlOl 1 1. 40452  U) 
610169.  40452H0:  hlOI4t.,  4045240: 
610217,  4045  i  iO:  hl02,Ui.  4045  (40, 
610262. 4045  i40;  H102H4  4045  <  iO, 

hUH44. 

hl042H. 

hi  0471, 

hi  0524. 


610,(HB,  4045260 
6104  12. 4045240 


4045240, 
4045240: 
40452  10, 
4045200, 
4045200, 
4045 IhO, 


61045  i,  4045240 
610444  4045  140 
hl054H,  4045210.  hl()5h  f 
610577. 4045170:  610544 
610619.  4095170;  6106:^0.  4045  IHO: 
610659. 4095190;  61067H.  4045200. 
610695, 4095220:  610702.  4045240. 
61071 1  4095250; 610730,  4045240: 
6Ur51l  404')241):  H107H4,  40452  ill. 
6107H  i,  4045210.  610777,  4(I451H(I 
610768, 4095150:  610761,  4045  120. 
610763.  4095090;  610779.  4()9507(), 
610809. 4045070;  610832.  4045070. 
610851, 4045080;  610872,  4045070: 
610880. 4095050;  610878,  4095010. 
610879. 4094990;  610881, 4044980: 
61091 1, 4094930; 610924, 4094910, 
610946. 4094890;  610964,  4044840 
610982, 4094890;  hi  1082,  4094950: 
611126, 4094960: hi  1 Ihl,  4094470, 
611190.  4044970; 6112  13.  4044450: 
611216,  4044930; 611211.  4044870; 
611210.  4094830:611226.  4094:-10. 
611217  4094510;  hi  1258, 40444h0 
61 1358, 4044440: 61 1566, 4044440, 
611639,  4094440,  611754. 4044460. 


til  IrtOh, 

h  12002, 

hi  207  1, 

hl21  ih. 

hl2214 

hl2354, 

t>124,<3. 

hl2575. 

(.12764, 

hl2474, 

hl,U3(i. 

613269. 

r)13483, 

61,(499. 

ei345  1 . 

fil3386. 

hi  3,(91. 

(.1(441, 

6  13553. 

613625. 

61  (6,(1. 

hl.(5h,(. 

613479. 

613542. 

hi  3699, 

hl.(772, 

613855, 

613909, 

613405, 

()1.(78,(, 

613661. 

613555. 

1. 1  (4t)8, 

(.1  (316. 

613240. 

613101. 

612458. 

(.12846. 

(.12538. 

hi  2630. 

(.12676. 

(.12680, 

(.12603, 

(.12524, 

(.12464. 

h  12404. 


4044450 

4044.(h0 

4044280: 

4044  KiO; 

4044100; 

4044010; 

4043990; 

4094010; 

409;(980; 

409,(850: 

409.3690; 

4093640; 

4093620; 

4093570; 

4093520; 

4093440; 

4093380; 

4093380: 

409,(430: 

4093410; 

409.(320; 

409.(250: 

4093190; 

4043120; 

4()4:(090; 

4093050: 

4092900; 

4092860; 

4092770; 

4092640; 

4092630; 

4092700; 

4092650; 

4092620; 

4092560; 

4092530; 

4092450; 

4092620; 

4092680; 

4092830: 

4092950; 

4093040; 

4093000; 

4092970; 

4093000; 

4092950; 


611867, 
612045. 
(.12100. 
612158. 
612248. 
612393. 
612493. 
612678. 
612836. 
613106. 
61,(169, 
613373. 
613505. 
613482. 
613409, 
613380. 
613409, 
613522, 
61.(596. 
613641. 
613615, 
61.3496. 
613480. 
613617. 
613732. 
hi  3790, 
613866. 
613918. 
613871. 
613730. 
613624, 
613496. 
613409. 
613285. 
613167. 
613023. 
612847. 
612576, 
612564. 
612631. 
612688. 
612651. 
612561. 
612490. 
612439, 
612333, 


4094430; 
4094320; 
4094230; 
4094130; 
4094090; 
4094000; 
4094000; 
4094000; 
4093950; 
4093720; 
4093670; 
4093620; 
4093590; 
4093550; 
4093480; 
4093410; 
4093380; 
4093420; 
4093430; 
4093360; 
4093290; 
4093210; 
4093170; 
4093090; 
4093080; 
4093020; 
4092870; 
4092810; 
4092710; 
4092670; 
4092650: 
4092640; 
4092710; 
4092580; 
4092570: 
4092520; 
4092450; 
4092620; 
4092770; 
4092890; 
4093020: 
4093040; 
4092980; 
4092980; 
4093000; 
4092870; 


612269. 4092760;  612242,  4092710 
612214, 4092690: 612167, 4092710 
612109. 4092760;  612022.  4092810 
612003. 4092850;  612002.  4092880 
612023. 4092900;  612065.  4092900 
612111, 4092920:  612145.  4092970 
612159.  4092990;  612183.  4092990 
612212,  4092980;  612227,  4092960 
612259. 4092950: 612312,  4092970 
612336, 4093010: 612323,  4093080 
612339, 4093130:  612369,  4093180 
612390. 4093200:  612383.  4093220 
612353. 4093240:  612307,  4093250 
612235, 4093250:  612181,  4093280 
612123. 4093320: 612011,  4093360 
612028, 4093410:  612061,  4093490 
612043, 4093600:  612069.  4093670 
611870. 4093750:  611832.  4093680 
4093640:  611676,  4093620 
4093570:  611636,  4093530 
4093520:  611584,  4093430 
4093410: 611395, 4093160 
4093110:  611251,  4093060 
4093130:  610818,  4093180 
610752, 4093240:  610709.  4093270 
610662. 4093270:  610498.  4093240 
610429. 4093250: 610382, 4093310 
610351, 4093370:  610333,  4093410 
610109. 4093470:  610090.  4093520 
610066. 4093570: 610046. 4093640 
610050,  4093710:  610070.  4093790 
610114. 4093830: 610182, 4093840 
610443,  4093800:  610465,  4093800 
610477.  4093820:  610483,  4093860 
610489. 4093950:  610489,  4093980 
610467. 4094020:  610456.  4094100 
610442. 4094120:  610426, 4094130 
610385. 4094150:  610296,  4094180 
610278,  4094190: 610255, 4094210 
610220.  4094250:  610188.  4094290 
610152. 4094330: 610121, 4094380 
610115, 4094410:  610110.  4094460 
610121. 4094590:  610133,  4094680 
610140. 4094710:  610154.  4094730 
610175. 4094750:  610201.  4094760 
(ii)  Map  9  of  Unit  I  follows: 


611760. 
611667, 
611587. 
611398. 
611331. 
610986. 


1 

■55 


2  Miles 


Map  9  -  Unit  J:  Critical  Habitat         /^ 
for  the  Santa  Cruz  Tarplant  \^ 
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(15)  i'nit  K  Elkh(^rn   .Santa  (tu/ 
Countv.  Calitornia 

(i)  From  USCS  1  24.U()()  (luadran^lf 
maps  VVatsonville  East,  PruiuHialc 
Lands  boundfd  bv  thf  tnllnvvint;  I  "FM 
zone  U).  NAD8:i  <  odrdinatt's  (E,  \) 
611931.  4081.i()():  hlUfiO.  4081420. 
611939.  4081530:  61  195H.  4081t)ll): 
611983.  4081H8().  HI  1981,  4081740. 
61195B.  4081790;  HI  1918.  40818t)0: 
611877.  4081940;  HI  lH.i9,  40820J0. 
611806. 4082090;  HI 178~.  4082  I, tO. 


11788. 
1  18:i4. 
1  18  7.5. 
1 1902. 
1  1967. 
12065. 
12210. 
I228,i. 
12423. 
12501. 
12517. 
12499. 


4082180 
4082200 
4082170 
4082110 
4082090 
4082080 
4082080 
4082110 
4082080 
4082000 
4081840 
4081720 


611796. 
611862, 
611885. 
611916. 
f)12()05, 
612155. 
612247. 
612348, 
612481, 
612519. 
612517, 
612478. 


4082190 
4082190 
4082140 
4082100 
4082090 
4082060 
4082100 
4082090 
4082050 
4081910 
4081750 
4081690 


612469, 4081640:  612473,  4081600 
612504, 4081490;  612509,  4081400 
612518, 4081210;  612520,  4081080 
612504, 4081040; 612475,  4081010 
612428, 4080960; 612393,  4080940 
612333, 4080880;  612255,  4080790 
612142. 4080860;  612070,  4080930 
612001, 4081020;  611957,  4081120 
611940, 4081200;  611931,  4081300 

(ii)  Map  10  of  Unit  K  follows: 
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Map  10  -  Unit  K:  Critical  Habitat 
for  the  Santa  Cruz  Tarplant 


(£) 


Dated:  September  30.  2002, 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  02-25370  Filed  10-15-02:  8:45  am] 
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Department  of 
Defense 

General  Services 
Administration 

National  Aeronautics 
and  Space 
Administration 


48  CFR  Parts  2,  11,  and  23 
Federal  Acquisition  Regulation;  Energy- 
Efficient  Standby  Power  Devices; 
Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 11,  and  23 
[FAR  Case  2001-028] 
RIN  9000-AJ47 

Federal  Acquisition  Regulation; 
Energy-Efficient  Standby  Power 
Devices 

AGENCIES:  Department  of  Defen.se  (DoD). 
General  Services  Administration  (CiSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA) 
ACTION:  Proposed  rule. 


SUMMARY:  The  Civilian  Agencv 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Executive  Order  (F  ()  )  1  i22  1 
of  luly  31,  2001.  Energy  Efficient 
Standby  Power  Devices,  and  ( ianfy 
requirements  for  the  purchase  of 
Environmental  Protection  Agen(  v 
(EPA)-designated  products 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
December  lb,  2002  to  be  ( onsidered  in 
ihe  formulation  of  j  final  rule. 
ADDRESSES:  Submit  written  (  ornments 
to- 
General  Services  Administration.  FAR 

Secretariat  (MVA).  1800  F  Street, 

NVV,,  Room  40.i,5,  .\ttn  Laune  Duarte, 

Washington.  DC;  20405. 

Submit  electronic  comments  via  the 
Internet  to — tarrasp  2(l01-t)JHK  i^'^u  ljov 

Please  submit  comments  onlv  and  (  ite 
FAR  case  2001-028  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  40 J5,  GS 
Building.  Washington.  DC,  2040S.  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  (  ontcnt. 
contact  Ms  Laura  Smith.  Pro(  urt-nient 
Analyst,  at  (202)  208-7279   Phiase  cite 
FAR  case  2001-028 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  the  FAR 
to  implement  E  (1  13221  and  clarifv 
requirements  when  purchasing  EPA- 
designated  products  The  rule  adds — 

1.  A  definition  for  "energy-efficient 
standby  power  devices"  in  FAR  Subpart 
2.1.  Definitions;  and 


2.  Guidance  on  energy-efficient 
standby  power  devices  at  FAR  Parts  11, 
Describing  Agencv  Needs,  and  23, 
Environment.  Energy  and  Water 
Efficiencv.  Renewable  Energy 
Technologies,  Occupational  Safety,  and 
Drug-Free  Workplace;  and 

3.  Guidan(;e  on  purchasing  EPA- 
designated  products  in  FAR  sections 
23.405  and  23.406. 

This  IS  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  .Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804 

B.  Regulatory  Flexibility  Act 

The  t;oun(;ils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  (jf  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq..  because  this 
rule  simplv  provides  additional 
guidance  to  CJovernment  contracting 
and  technical  personnel  with  respect  to 
the  CJovernment's  preference,  set  forth 
in  FAR  Subparts  11.1.  23.2,  and  23.4,  for 
buvmg  energv-efficient  products  and 
services  and  EPA-designated  products 
that  meet  applicable  EPA  minimum 
recovered  material  content 
recommendations  An  Initial  Regulatory 
Flexibility  Analvsis  has.  therefore,  not 
been  performed   We  invite  comments 
from  small  businesses  and  other 
interested  parties.  The  Councils  will 
ct)nsider  comments  from  small  entities 
concerning  the  affected  FAR  subparts  in 
a(  cordaiK  e  with  5  I'  S.C.  610.  Interested 
parties  must  submit  such  comments 
separatelv  and  should  cite  5  U.S.C.  601, 
et  spq  (FAR  case  2001-028),  in 
(orrespondence 

C.  Paperwork  Reduction  Act 

The  Paperwork.  Reduction  Act  does 
not  appU  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2,  11, 
and  23 

( '.ov  eriiment  pro(;urement. 

l),it.Mi   Oi  lci[).T  ').  20(J2 
W  Malera. 
Dirri  tor.  At  i{utsitiun  Pulu  v  Division 

Therefore.  DoD,  GSA,  and  NASA 
propose  amending  48  (]FR  parts  2.  11, 
and  23  as  set  forth  below: 

1   The  authority  citation  for  48  CFR 
parts  2,11.  and  23  continues  to  read  as 
follows; 


Authority:  40  U.S.C.  486(c);  10  U.S.C. 
(  hapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  adding,  in 
alphabetical  order,  the  definition 
"Energy -efficient  standby  power 
devices"  to  read  as  follows: 

2.101     Definitions. 

***** 

Energy-efficient  standby  power 
devices  means  products  that — 

(1)  Include  an  external  or  internal 
power  supply:  and 

(2)  Use  no  more  than  one  watt  of 
electricity  in  their  standby  power 
consuming  mode  or  meet  recommended 
low  standby  levels  as  designated  by  the 
Department  of  Energy  Federal  Energy 
Management  Program. 


PART  11— DESCRIBING  AGENCY 
NEEDS 

3.  Amend  section  11.002  by  revising 
paragraph  (d)(1)  and  the  introductory 
text  of  (d)(2)  to  read  as  follows: 

11.002    Policy. 

♦  »         *         *         « 

(d)(1)  The  Resource  Conservation  and 
Recovery  Act  of  1976  (42  U.S.C.  6901, 
et  seq).  Executive  Order  13101  of 
September  14.  1998,  Greening  the 
Ciovernment  through  Waste  Prevention, 
Recycling,  and  Federal  Acquisition, 
Executive  Order  13123  of  June  3.  1999, 
Greening  the  Government  through 
Efficient  Energy  Management,  and 
Executive  Order  13221  of  July  31,  2001, 
Energy  Efficient  Standby  Power  Devices, 
establish  requirements  for  acquiring — 

(i)  Products  containing  recovered 
materials; 

(ii)  Environmentally  preferable 
products  and  services; 

(iii)  Energy-efficient  products  and 
ser\'ices; 

(iv)  Products  and  services  that  utilize 
renewable  energy  technologies;  and 

(v)  Products  containing  energy- 
efficient  standby  power  devices. 

(2)  Executive  agencies  shall  consider 
use  of  recovered  materials,  energy-  and 
water-efficient  products  and  services, 
products  containing  energy-efficient 
standby  power  devices,  environmentally 
preferable  purchasing  criteria  developed 
by  the  EPA,  and  environmental 
objectives  (see  subparts  23.2,  23.4,  and 
23.703(b))  when— 
***** 

4.  Amend  section  11.101  in  the 
introductory  text  of  paragraph  (b)  by 
removing  "must"  and  adding  "shall"  in 
its  place;  and  by  revising  paragraph 
(b)(1)  to  read  as  follows: 
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11.101    Order  of  precedence  for 
requirenients  documents. 

***** 

(b)*   *   * 
'         (1)  Energy  efficiency,  including  using 
products  containing  energy-efficient 
standby  power  devices  and  renewable 
energy  technologies;  and 
***** 

PART  23— ENVIRONMENT,  ENERGY 
AND  WATER  EPnCIENCY, 
RENEWABLE  ENERGY 
TECHNOLOGIES,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

I  5.  Amend  section  23.201  by  adding 

paragraph  (e)  to  read  as  follows: 

23.201     Auttiorities. 

***** 

I  (e)  Executive  Order  13221  of  July  31. 

2001,  Energy  Efficient  Standby  Power 
Devices. 

6.  Revise  section  23.203  to  read  as 
follows: 

23.203    Energy-efficient  products. 

(a)  If  life-cycle  cost-effective  and 
available — 

(1)  When  acquiring  energy-using 
products — 

(i)  Agencies  shall  purchase  ENERGY 
STAR®  or  other  energy-efficient  items 
listed  on  the  Department  of  Energy's 
Federal  Energy  Management  Program 


(FEMP)  Product  Energy  Efficiency 
Recommendations  product  list;  and 

(ii)  For  products  that  consume  power 
in  a  standby  mode  and  are  listed  on 
FEMP's  Standby  Power  Devices  product 
listing,  agencies  shall — 

(A)  Purchase  items  which  meet 
FEMP's  standby  power  wattage 
recommendation  or  document  the 
reason  for  not  purchasing  such  items;  or 

(B)  If  FEMP  has  listed  a  product 
without  a  corresponding  wattage 
recommendation,  purchase  items  which 
use  no  more  than  one  watt  in  their 
standby  power  consuming  mode.  When 
it  is  impracticable  to  meet  the  one  watt 
requirement,  agencies  shall  purchase 
items  with  the  lowest  standby  wattage 
practicable;  and 

(2)  When  contracting  for  services  that 
will  include  the  provision  of  energy- 
using  products,  including  contracts  for 
design,  construction,  renovation,  or 
maintenance  of  a  public  building,  the 
specifications  shall  incorporate  the 
applicable  requirements  in  paragraph 
(a)(1)  of  this  section. 

(h)  The  requirements  in  paragraph  (a) 
of  this  section  only  apply  when  the 
relevant  product's  utility  and 
performance  meet  the  agency's  need. 

(c)  Information  is  available  via  the 
Internet  about — 

(1)  ENERGY  STAR®  at  http:// 
www.energystar.gov/;  and 

(2)  FEMP  at  bttp://virww.eren.doe.gov/ 
femp/ procurement. 


7.  Amend  section  23.405  by  revising 
the  introductory  text  of  paragraph  (t )  to 
read  as  follows: 

23.405    Procedures. 

***** 

(c)  The  contracting  officer  shall  place 
in  the  contract  file  a  written  justification 
if  an  acquisition  of  EPA-designated 
products  above  the  micro-purchase 
threshold  does  not  meet  applicable 
minimum  recovered  material  content 
recommended  by  EPA  guidelines.  If  the 
agency  has  designated  an 
Environmental  Executive,  the 
contracting  officer  shall  give  a  copy  of 
the  written  justification  to  that  official. 
The  contracting  officer  shall  base  the 
justification  on  the  inability  to  acquire 
the  product — 
***** 

8.  Amend  section  23.406  by  revising 
paragraph  (a)  to  read  as  follows: 

23.406    Solicitation  provision  and  contract 
clause. 

(a)  Insert  the  provision  at  52.223-4. 
Recovered  Material  Certification,  in 
solicitations  that  are  for.  or  specify  the 
use  of,  EPA-designated  products 
containing  recovered  materials. 
***** 

jFR  Doc.  02-26243  Filed  U)-t.=J-02;  845  anil 
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October  16,  2002 


Part  IV 


Environmental 
Protection  Agency 


40  CFR  Part  60 

Standards  of  Performance  for  Steel 
Plants:  Electric  Arc  Furnaces  Constructed 
After  October  21,  1974,  and  On  or  Before 
August  17,  1983;  and  Standards  of 
Performance  for  Steel  Plants:  Electric  Arc 
Furnaces  and  Argon-Oxygen 
Decarburization  Vessels  Constructed  After 
August  17,  1983;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[AO-FRL-7394-3) 
RIN  2060-AJ68 

Standards  of  Performance  for  Steel 
Plants:  Electric  Arc  Furnaces 
Constructed  After  Octot>er  21, 1974, 
and  On  or  Before  August  17, 1983;  and 
Standards  of  Performance  for  Steel 
Plants:  Electric  Arc  Furnaces  and 
Argon-Oxygen  Decarfourization 
Vessels  Constructed  After  August  17, 
1983 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  amendments. 

SUMMARY:  The  EPA  is  proposing  to 
amend  certain  provisions  in  the  new 
source  performance  standards  (NSPS) 
for  electric  arc  furnaces  (EAF) 
constructed  after  October  121,  1974,  and 
on  or  before  August  17,  1983,  and  the 
NSPS  for  EAF  constructed  after  August 
17,  1983.  The  proposed  changes  add 
alternative  requirements  for  monitoruig 
emissions  from  EAF  exhausts  In 
addition,  minor  editorial  corrections  are 
being  made. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  December  16. 
2002 

Public  Heanng  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  November  5.  2002.  a  public 
hearing  will  be  held  on  November  15. 
2002 

ADDRESSES:  Comments  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Number  A-79-33. 
U.S.  EPA.  1200  Pennsylvania  Avenue. 
NW..  Washington.  DC  20460  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to.  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-7»-33.  US  EPA.  Room  Number 
M1500.  401  M  Street.  SVV  .  Washington. 
DC  20460.  Effective  August  27.  2002. 
send  comments  (in  duplicate  if  possible) 
to:  Air  and  Radiation  Docket  and 
Information  Center  (6102T).  Attention 
Docket  Number  A-79-33.  U.S.  EPA. 
1301  Constitution  Avenue,  NW..  Room 
Number  B108.  Washington.  DC  20460. 
We  request  that  a  separate  copy  of  each 
public  comment  be  sent  to  the  contact 
person  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT) 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  the  new  EPA 


facility  complex  in  Research  Triangle 
Park.  NC. 

Docket.  Docket  No.  A-79-33  contains 
supporting  information  used  in 
developing  the  standards  The  docket  is 
located  at  the  U.S.  EPA.  401  M  Street. 
SW  .  Washington.  DC  20460  in  Room 
M-1.500.  Waterside  Mall  (ground  floor). 
and  may  be  inspected  from  8:30  a.m.  to 
5:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  Effective 
August  27,  2002.  the  docket  will  be 
located  at:  US.  EPA.  1301  Constitution 
Avenue.  NW  .  Room  Number  BIOS. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Kevin  (lavender,  Metals  Group. 
Emission  Standards  Division  (C439— 02). 
U.S.  EPA,  Research  Triangle  Park.  NC 
27711.  telephone  number;  (919)  541- 
2364.  electronic  mail  address: 
ca vender. kevin@epa  gov 

To  request  a  public  hearing,  to  request 
to  speak  at  a  public  hearing,  or  to  find 
out  if  a  public  hearing  will  be  held, 
contact  Ms.  Cassie  Posey,  Metals  Croup. 
Emission  Standards  Division  (C439— 02). 
U.S.  EPA.  Research  Triangle  Park.  NC 
2771 1 .  telephone  number  (919)  541- 
0069.  electronic  mail  address; 
posey.  ciissie@epa.gov. 

For  information  concerning 
applicability  and  rule  determinations, 
contact  your  State  or  local  permitting 
authority  or  the  appropriate  EPA 
regional  office  representatives, 
SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to: 
a-and-r-docket&epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect  format.  All  comments  and 
data  submitted  in  electronic  form  must 
note  the  docket  number;  Docket  No.  A- 
79-33  No  confidential  business 
information  ((^BI)  should  be  submitted 
by  e-mail.  Electronic  comments  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  OAQPS  Document 
Control  Office  (C404-02),  Attention:  Mr, 
Kevin  Cavender,  Emission  Standards 
Division,  U.S.  EPA.  Research  Triangle 
Park.  NC  27711.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 


extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2,  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  information  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact  Ms.  Cassie  Posey, 
telephone  number;  (919)  541-0069. 
Persons  interested  in  attending  the 
public  hearing  must  also  contact  Cassie 
Posey  to  verify  the  time,  date,  and 
location  of  the  hearing.  The  address, 
telephone  number,  and  e-mail  address 
for  Ms.  Posey  are  listed  in  the  preceding 
FOR  FURTHER  INFORMATION  CONTACT 
section.  A  public  hearing,  if  held,  will 
provide  interested  parties  the 
opportunity  to  present  data,  views,  or 
arguments  concerning  the  proposed 
emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  rule 
development.  The  docket  is  a  dynamic 
file  because  material  is  added 
throughout  the  rulemaking  process.  The 
docketing  system  is  intended  to  allow 
members  of  the  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process. 
Along  with  the  proposed  and 
promulgated  standards  and  their 
preambles,  the  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review.  (See  section 
307(d)(7)(A)  of  the  Clean  Air  Act 
(CAA).)  The  regulatory  text  and  other 
materials  related  to  the  rulemaking  are 
available  for  review  in  the  docket  or 
copies  may  be  mailed  on  request  from 
the  Air  Docket  by  calling  (202)  260- 
7548.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposed  rule 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN),  Following  signature,  a 
copy  of  the  proposed  rule  will  be  posted 
on  the  TTN's  policy  and  guidance  page 
for  newly  proposed  or  promulgated 
rules  at  http://www.epa.gov/ttn/oarpg. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384, 

Regulated  Entities.  Entities  potentially 
regulated  by  this  action  include  steel 
manufacturing  facilities  who  operate 
electric  arc  furnaces.  Affected  categories 
and  entities  include  certain  sources  in 


the  North  American  Infonnation 
Classification  System  code  331111. 

This  description  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  To  determine 
whether  your  facility  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  the  rule.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  What  is  an  EAF? 

B.  What  are  the  current  NSPS  requirements 
for  an  EAF? 

C.  Why  are  the  current  NSPS  requirements 
being  amended? 

D.  What  is  a  bag  leak  detection  system,  and 
how  is  it  used  to  monitor  baghouse 
performance? 

II.  Summary  of  Proposed  Amendment 

A.  What  is  the  alternative  monitoring 
option  l)eing  proposed? 

B.  What  are  the  editorial  corrections  being 
made? 

III.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

B.  Executive  Order  13132.  Federalism 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act  of  1995 

F.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Executive  Order  13211,  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply. 

Distribution  or  Use 

I.  Background 


A.  What  Is  an  EAF? 

An  EAF  is  a  metalliugical  furnace 
used  to  produce  carbon  and  alloy  steels. 
The  input  material  to  an  EAF  is 
typically  100  percent  scrap  steel. 
Cylindrical,  refractory  lined  EAF  are 
equipped  with  carbon  electrodes  to  be 
raised  or  lowered  through  the  furnace 
roof.  With  electrodes  retracted,  the 
furnace  roof  can  be  rotated  to  permit  the 
charge  of  scrap  steel  by  overhead  crane. 
Alloying  agents  and  fluxing  materials 
usually  are  added  through  doors  on  the 
side  of  the  furnace.  Electric  ciurent  is 
passed  between  the  electrodes  and 
through  the  scrap,  generating  arcing  and 
the  generation  of  enough  heat  to  melt 


the  scrap  steel  charge.  After  the  melting 
and  refining  periods,  impiuities  (in  the 
form  of  a  slag)  and  the  refined  steel  are 
poured  from  the  furnace. 

The  production  of  steel  in  an  EAF  is 
a  batch  process.  Cycles,  or  heats,  range 
from  about  1  Vz  to  5  hours  to  produce 
carbon  steel  and  from  5  to  10  hours  to 
produce  alloy  steel.  Scrap  steel  is 
charged  to  begin  a  cycle,  and  alloying 
agents  and  slag  forming  materials  are 
added  for  refining.  Stages  of  each  cycle 
normally  are  charging,  melting,  refining 
(which  usually  includes  oxygen 
blowing),  and  tapping. 

All  of  those  operations  generate 
particulate  matter  (PM)  emissions. 
Emission  control  techniques  involve  an 
emission  capture  system  and  a  gas 
cleaning  system.  Emission  capture 
systems  used  in  the  industry  include 
direct  shell  (fourth  hole)  evacuation, 
side  draft  hoods,  combination  hoods, 
canopy  hoods,  scavenger  ducts,  and 
furnace  enclosures.  Direct  shell 
evacuation  (DEC)  consists  of  ductwork 
attached  to  a  separate  opening,  or 
"fourth  hole",  in  the  furnace  roof  which 
draws  emissions  to  a  gas  cleaner.  The 
direct  shell  evacuation  system  works 
only  when  the  furnace  is  up-right  and 
the  roof  is  in  place.  The  side  draft  hoods 
collect  furnace  offgases  from  aroimd  the 
electrode  holes  and  the  work  doors  after 
the  gases  leave  the  furnace.  The 
combination  hood  incorporates 
elements  from  the  side  draft  and  direct 
shell  evacuation  systems.  Canopy  hoods 
and  scavenger  ducts  are  used  to  address 
charging  and  tapping  emissions. 
Baghouses  are  typically  used  as  the  gas 
cleaning  system. 

B.  What  Are  the  Current  NSPS 
Requirements  for  an  EAF? 

The  NSPS  for  EAF  constructed  after 
October  21,  1974.  and  on  or  before 
August  17,  1983  (40  CFR  part  60, 
subpart  AA)  were  first  promulgated  in 
the  Federal  Register  on  September  23, 
1975  (40  FR  43850),  The  NSPS  for  EAF 
constructed  after  August  17,  1983  (40 
CFR  part  60,  subpart  AAa)  were  first 
promulgated  in  the  Federal  Register  on 
October  31,  1984  (49  FR  43845).  Both 
subparts  limit  the  allowable  PM 
concentration  in  the  exhaust  of  an  EAF 
emission  control  device  to  12 
milligrams  per  dry  standard  cubic  meter 
(mg/dscm).  In  addition  to  the  PM 
emission  limit,  both  subparts  limit 
visible  emissions  from  the  EAF  control 
device  to  less  than  3  percent  opacity,  as 
determined  by  EPA  Method  9  of  40  CFR 
part  60,  appendix  A. 

In  both  subparts,  if  the  control  device 
is  equipped  with  a  single  stack,  the 
owner  or  operator  is  required  to  install, 
calibrate,  maintain,  and  operate  a 


continuous  opacity  monitoring  system 
(COMS).  The  owner  and  operator  must 
report  each  6-minute  average  COM 
reading  of  3  percent  or  greater  as  an 
excess  emission.  A  COMS  is  not 
required  on  any  modular  or  multiple- 
stack  fabric  filter  if  opacity  readings  are 
taken  at  least  once  per  day  during  a 
melting  and  refining  period,  in 
accordance  with  EPA  Method  9. 

The  subparts  also  contain 
requirements  for  the  EAF  capture 
systems.  However,  those  requirements 
are  not  being  amended  by  today's 
action.  As  such,  we  do  not  discuss  the 
capture  system  requirements  here. 

C.  Why  Are  the  Current  NSPS 
Requirements  Being  Amended? 

Today's  action  is  being  taken  in 
response  to  a  petition  to  reopen  the 
NSPS  that  we  received  from  the 
American  Iron  and  Steel  Institute  (AISI), 
the  Specialty  Steel  Industry  of  North 
America  (SSINA),  and  the  Steel 
Manufacturers  Association  (SMA),  who 
jointly  will  be  referred  to  as  "the 
Petitioner."  In  their  request  to  reopen 
the  EAF  NSPS,  the  Petitioner  argues  that 
COMS  are  not  capable  of  accurately 
monitoring  opacity  emissions  from  an 
EAF  shop  at  the  3  percent  excess 
emissions  threshold  level  and  that  the 
EAF  NSPS  should  be  amended  to 
address  the  technological  shortcomings 
associated  with  COMS.  In  making  their 
argument,  the  Petitioner  points  to  our 
recent  revision  to  the  performance 
specification  for  COMS  (PS-1 .  65  FR 
48914)  in  which  we  acknowledge  that 
there  is  potential  for  measurement  error 
associated  with  COM  readings.  A 
conservative  approach  to  estimating  the 
upper  range  of  the  potential 
measurement  error  resulted  in  an 
estimate  of  approximately  4  percent 
opacity.  The  Petitioner  also  points  out 
that  the  American  Society  for  Testing 
and  Materials  (ASTM)  Standard  for 
COMS  (ASTM  D  6216-98).  which  is 
incorporated  in  PS-1,  expressly  limits 
the  scope  of  the  ASTM  Standard  to 
COMS  used  to  monitor  opacity  subject 
to  an  opacity  limit  of  10  percent  or 
greater  due  to  the  potential  error 
associated  with  opacity  measurements. 

The  Petitioner  argues  that  COMS 
generate  inaccurate  data  which  can 
trigger  Federal  and  State  reporting 
requirements  and  expose  a  facility  to 
potential  liability  even  when  the  facility 
is  meeting  the  opacity  standard.  As 
pointed  out  above,  owners  and 
operators  are  required  by  the  NSPS  to 
report  all  6-minute  average  COMS 
readings  above  3  percent  as  periods  of 
excess  emissions.  Since  the  potential 
COMS  measurement  error  is  high  in 
comparison  to  the  3  percent  opacity 
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standard,  the  Petitioner  believes  that  the 
COMS  can  and  do  produce  readings 
above  the  3  percent  excess  emissions 
threshold  when  the  actual  opacity  is 
below  3  percent.  The  Petitioner  points 
out  that  the  credible  evidence  revisions 
(62  FR  8313,  February  24.  1997)  clarify 
our  intent  to  use  COMS  data  as  evidence 
of  a  potential  emissions  violation. 
Therefore,  the  Petitioner  argues,  COMS 
data  falsely  indicating  emissions  above 
3  percent  opacity  could  be  used  as 
evidence  of  violations  of  the  opacity 
standard.  Even  if  the  erroneous  COMS 
data  are  eventually  determined  not  to  be 
credible,  the  Petitioner  argues, 
companies  must  bear  the  burden  and 
cost  of  defending  against  such 
allegations. 

The  revisions  to  PS-1  explained  that 
we  did  not  believe  it  was  appropriate  to 
limit  the  applicability  of  PS-1  based  on 
the  level  of  the  emission  limit  that 
would  be  monitored.  Instead  of  limiting 
the  applicabihty  of  PS-1,  we 
determined  that  PS-1  should 
acknowledge  the  measurement 
uncertainty  associated  with  COMS 
measurements  below  10  percent 
opacity,  and  allow  for  a  consideration  of 
the  potential  error  (through  statistical 
procedures  or  otherwise)  when 
evaluating  compliance  with  opacity 
standards  below  10  percent 

We  agree  that  it  is  appropriate  to 
provide  an  alternative  monitoring 
option  for  EAF  owners  and  operators 
who  are  concerned  with  the  accuracy  of 
COMS  measurements  at  levels  below  10 
percent  opacity.  In  addition,  we  believe 
that  bag  leak  detection  systems,  the 
alternative  monitoring  option  being 
proposed,  are  a  viable  alternative  to 
COMS  for  the  purpose  of  monitoring  the 
performance  of  baghouses. 

D.  What  Is  a  Bag  Leak  Detection  System, 
and  How  Is  It  Used  To  Monitor 
Baghouse  Perfonnance? 

A  bag  leak  detection  system  is  a 
device  that  is  used  to  measure  relative 
particulate  loadings  in  the  exhaust  of  a 
baghouse  on  a  continuous  basis  in  order 
to  detect  bag  leaks  and  other  conditions 
that  result  in  increases  in  particulate 
loadings.  Bag  leak  detection  systems 
have  been  developed  based  on  a  number 
of  principles  including  triboelectric 
effect,  electrodynamic  effect,  and  light 
scattering.  A  bag  leak  detection  system 
does  not  need  to  provide  an  output  in 
terms  of  particulate  concentration,  but 
must  provide  an  output  that  is 
proportionate  to  the  particulate 
concentration  such  that  if  particulate 
concentrations  increase  the  output  from 
the  bag  leak  detection  system  increases. 

A  bag  lecik  detection  system  identifies 
leaks  by  the  resulting  increase  in 


particulate  loadings.  A  properly 
designed  baghouse  will  control 
particulate  emissions  to  very  low  levels 
when  in  good  operating  condition. 
However,  if  the  baghouse  develops  a 
leak,  due  to  a  torn  bag  or  seal,  there  will 
be  a  measurable  increase  in  particulate 
emissions.  A  bag  leak  detection  system 
is  capable  of  quickly  (within  a  few 
seconds)  determining  that  an  abnormal 
increase  in  particulate  concentrations 
has  occurred  and  can  then  trigger  an 
alarm  to  alert  the  operator  so  that  the 
leak  can  be  stopped  as  soon  as  possible. 
Bag  leak  detection  systems  are  capable 
of  detecting  small  leaks  while 
particulate  emissions  are  well  below  the 
levels  that  would  result  in  observable 
opacity.  For  that  reason,  we  believe  that 
bag  leak  detection  systems  are  well 
suited  for  monitoring  the  performance 
of  a  baghouse. 

II.  Summary  of  Proposed  Amendment 

A  What  Is  the  Alternative  Monitoring 
Option  Being  Proposed? 

We  are  proposing  bag  leak  detection 
coupled  with  a  once  per  day  opacity 
observation  as  an  alternative  monitoring 
option  to  COMS.  Under  the  proposed 
alternative,  a  facility  could  elect  to 
install,  calibrate,  maintain,  and  operate 
a  bag  leak  detection  system.  Owners  or 
operators  would  be  required  to  develop 
a  site  specific  monitoring  plan 
describing  how  the  system  would  be 
selected,  installed,  and  operated, 
including  how  the  alarm  levels  would 
be  established.  Within  30  minutes  of  an 
alarm,  the  owner  or  operator  would  be 
required  to  initiate  procedures  to 
determine  the  cause  of  the  alarm  and 
alleviate  the  cause  of  the  alarm  within 
3  hours.  In  addition,  the  owner  or 
operator  would  be  required  to  maintain 
and  operate  their  baghouse  such  that  the 
alarm  on  the  bag  leak  detector  does  not 
alarm  for  more  than  3  percent  of  the 
operating  hours  in  any  6-month 
reporting  period. 

The  owner  or  operator  would  also  be 
required  to  conduct  an  opacity 
obser\'ation  at  least  once  per  day  when 
the  furnace  is  in  the  melting  or  refining 
operation  day,  in  accordance  with  EPA 
Method  9.  All  opacity  observations 
greater  than  3  percent  opacity  would  be 
reported  as  a  violation  of  the  opacity 
standard.  In  addition,  if  the  alarm  on  the 
bag  leak  detection  system  was  not 
alarming  during  the  time  the  opacity 
was  observed  to  be  greater  than  3 
percent,  the  alarm  on  the  bag  leak 
detection  system  would  have  to  be 
lowered  to  a  point  that  an  alarm  would 
have  occurred  during  the  observation. 


B.  What  Are  the  Editorial  Corrections 
Being  Made? 

Two  typographical  errors  are  being 
corrected  in  the  amendment.  In  40  CFR 
60.274(c)  and  in  40  CFR  60.274a(c),  the 
references  to  paragraphs  (b)(1)  and  (2) 
are  being  corrected  to  refer  to  paragraph 
(b).  The  paragraphs  (h)(1)  and  (2)  of  40 
CFR  60.274(c)  and  40  CFR  60.274a(c) 
were  incorporated  into  paragraph  (b) 
during  the  last  revision  to  the  NSPS  (64 
FR  10105,  March  2,  1999).  In  40  CFR 
60.274a(b),  the  reference  to  paragraph 
(d)  is  being  corrected  to  refer  to 
paragraph  (e). 

In  addition,  40  CFR  60.274a{d)  and  40 
CFR  60.274a(e)  are  being  revised  to 
clarify  that  owners  and  operators  may 
petition  the  Administrator  to  approve 
alternatives  to  the  monitoring 
requirements  specified  in  40  CFR 
60.274a(b).  as  well  as  alternatives  to  the 
monthly  operational  status  inspections 
specified  in  40  CFR  60.274a(d).  This 
revision  does  not  change  the  rule 
requirements  because  owners  and 
operators  are  currently  allowed  to 
petition  for  alternative  monitoring 
requirements  under  40  CFR  60.13(i)  of 
the  General  Provisions. 

m.  Administrative  Requirements 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  we  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  the  proposed  rule  amendments  are 
not  a  "significant  regulatory  action" 
because  none  of  the  listed  criteria  apply 
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to  the  action.  Consequently,  the  action 
was  not  submitted  to  OMB  for  review 
under  Executive  Order  12866. 

B.  Executive  Order  13132,  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  us  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications,"  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  Include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

The  proposed  rule  amendments  do 
not  have  federalism  implications.  They 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 
None  of  the  affected  facilities  are  owned 
or  operated  by  State  governments,  and 
the  requirements  of  the  proposed  rule 
amendments  will  not  supercede  State 
regulations  that  are  more  stringent. 
Thus,  Executive  Order  13132  does  not 
apply  to  the  proposed  rule  amendments. 

hi  the  spint  of  Executive  Order  13132 
and  consistent  with  our  policy  to 
promote  communications  between  us 
and  State  and  local  governments,  we 
specifically  solicit  conmients  on  the 
proposed  rule  amendments  from  State 
and  local  officials. 

C.  Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  us 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  federal 
govenmient  and  Indian  tribes." 

The  proposed  rule  amendments  do 
not  have  tribal  implications.  They  will 
not  have  substantial  direct  effects  on 


tribal  governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
No  tribal  governments  own  or  operate 
an  affected  source.  Thus,  Executive 
Order  13175  does  not  apply  to  the 
proposed  rule  amendments. 

D.  Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  rule  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  we  considered. 

We  interpret  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Executive 
Order  has  the  potential  to  influence  the 
rule.  The  proposed  rule  amendments  are 
not  subject  to  Executive  Order  13045 
because  they  are  based  on  technology 
performance  and  not  on  health  or  safety 
risks.  No  children's  risk  analysis  was 
performed  because  the  action  only 
provides  affected  EAF  owners  and 
operators  with  alternative  monitoring 
options.  Furthermore,  the  proposed  rule 
amendments  have  been  determined  not 
to  be  "economically  significant"  as 
defined  under  Executive  Order  12866. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates  "  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 


regulator^'  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  we  establish 
any  regulatory  requirements  that  may 
significantiy  or  uniquely  affect  small 
governments,  including  tribal 
governments,  we  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  our  regulator*' 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  nave  determined  that  the 
proposed  rule  amendments  do  not 
contain  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  1  year.  The 
maximum  total  annual  cost  of  the 
proposed  rule  amendments  for  any  year 
has  been  estimated  to  be  less  than 
$62,000.  Thus,  today's  proposed  rule 
amendments  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  we  have 
determined  that  the  proposed  rule 
amendments  contain  no  regulators- 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  they  contain  no  requirements 
that  apply  to  such  governments  or 
impose  obligations  upon  them. 
Therefore,  today's  proposed  rule 
amendments  are  not  subject  to  the 
requirements  of  section  203  of  the 
UMRA. 

F.  Regulatory  Flexibility  Act  IRFAI.  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966  (SBREFA],  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulator^'  flexibility 
analysis  for  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses. 
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small  organizations,  and  small 
governmental  jurisdictions.  The 
proposed  amendments  will  nut  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
amendments  only  provide  alternative 
compliance  options  designed  to  provide 
facilities  with  increased  flexibility 
Therefore.  I  certif\'  that  the  action  will 
not  have  a  significant  economic  impat  t 
on  a  substantial  number  of  small 
entities 

G.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  proposed  rule 
amendments  have  been  submitted  for 
approval  to  OMB  under  the  Paperwork 
Reduction  Act.  44  U  S.C.  3501  K  spq 
We  have  prepared  an  Information 
Collection  Request  (ICR)  document  (ICR 
No.  1060.11).  and  you  may  obtain  a 
copy  from  Susan  Auby  by  mail  at  the 
Office  of  Environmental  Information. 
Collection  Strategies  Division.  U.S.  EPA 
(2822).  1200  Pennsylvania  Avenue  NW.. 
Washington,  DC  20460;  by  e-mail  at 
auby. susan&epa. gov:  or  by  calling  (202) 
566—1672  You  may  also  download  a 
copy  off  the  Internet  at  http:// 
i%'\\w.epa  gov/icr  The  information 
requirements  are  not  effective  until 
OMB  approves  them 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the  NSPS 
General  Provisions  (40  CFR  part  60. 
subpart  A),  which  are  mandatory  for  all 
operators  subject  to  NSPS  The 
recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  us 
pursuant  to  the  recordkeeping  and 
reporting  requirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  our  policies 
set  forth  in  40  CFR  part  2.  subpart  B. 

The  annual  increase  to  monitoring, 
recordkeeping,  and  reporting  burden  for 
the  proposed  rule  amendments  are 
estimated  at  1750  labor  hours  at  a  total 
cost  of  S61.267  nationwide,  and  the 
annual  average  increase  in  burden  is 
175  labor  hours  and  S6.127  per  source. 
We  estimate  that  there  will  be  no 
increase  in  the  annualized  capital  costs 
due  to  the  proposed  rule  amendments. 
We  estimate  that  the  annualized  costs 
associated  with  purchasing  and 
installing  a  bag  leak  detection  system 
are  equal  to  the  offsetting  annualized 
cost  savings  associated  with  the 
discontinued  use  and  periodic 
replacement  of  a  COMS.  In  making  the 
estimates,  it  was  assumed  that  ten 
existing  facilities  currently  required  to 
install  and  operate  COMS  would  elect  to 
use  the  proposed  alternative  monitoring 


option.  The  cost  estimates  reflect 
increased  costs  associated  with  the 
installation  and  operation  of  a  bag  leak 
detection  system  and  with  daily  opacity 
observations  partially  offset  by  the  cost 
savings  from  no  longer  having  to  operate 
and  maintain  <i  COMS. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to:  Review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  infcjrmation.  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  our  regulations  are  listed  in 
40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  our  need 
for  the  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  Collection  Strategies 
Division.  U.S.  EPA  (2822).  1200 
Pennsylvania  Avenue  NW..  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
17th  Street  NW..  Washington.  DC  20503: 
marked  "Attention:  Desk  Officer  for 
EPA.'  Include  the  ICR  number  in  any 
correspondence  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  October 
16.  2002.  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  November  15.  2002.  The 
final  action  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  Public  Law  104- 
113  (15  U.S.C.  272  note)  directs  us  to 
use  voluntary  consensus  standards  in 
our  regulatory  and  procurement 


activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g..  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
us  to  provide  Congress,  through  annual 
reports  to  OMB,  with  explanations 
when  an  agency  does  not  use  available 
and  applicable  voluntary  consensus 
standards.  The  proposed  rulemaking 
does  not  involve  a  technical  standard. 

/.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

The  proposed  rule  amendments  are 
not  subject  to  Executive  Order  13211  (66 
FR  28355.  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

Dated;  October  9.  2002. 
C:hristine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  60— {AMENDED] 

1 .  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

.Authority:  42  U.S.C.  7401,  at  seq. 

2.  Section  60.271  is  amended  by 
adding  new  paragraphs  (o)  and  (p)  to 
read  as  follows: 

§60.271     Definitions. 

***** 

(o)  Bag  Leak  detection  system  means 
a  system  that  is  capable  of  continuously 
monitoring  relative  particulate  matter 
(dust)  loadings  in  the  exhaust  of  a 
baghouse  to  detect  bag  leaks  and  other 
conditions  that  result  in  increases  in 
particulate  loadings.  A  bag  leak 
detection  system  includes,  but  is  not 
limited  to,  an  instrument  that  operates 
on  triboelectric,  electrodynamic,  light 
scattering,  light  transmittance,  or  other 
effect  to  continuously  monitor  relative 
particulate  matter  loadings. 

(p)  Operating  time  means  the  period 
of  time  in  hom-s  that  an  affected  source 
is  in  operation  beginning  at  a  startup 
and  ending  at  the  next  shutdown. 
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3.  Section  60.273  is  amended  by 
revising  paragraph  (c)  and  adding  new 
paragraphs  (e),  (f),  (g).  and  (h)  to  read  as 
follows: 

§60.273    Emission  monitoring. 

***** 

(c)  A  continuous  monitoring  system 
for  the  measurement  of  the  opacity  of 
emissions  discharged  into  the 
atmosphere  from  the  control  device(s)  is 
not  required  on  any  modular,  multi- 
stack,  negative-pressure  or  positive- 
pressure  fabric  filter  if  observations  of 
the  opacity  of  the  visible  emissions  from 
the  control  device  are  performed  by  a 
certified  visible  emission  observer;  or  on 
any  single-stack  fabric  filter  if  visible 
emissions  from  the  control  device  are 
performed  by  a  certified  visible 
emission  observer  and  the  owner 
installs  and  continuously  operates  a  bag 
leak  detection  system  according  to 
paragraph  (e)  of  this  section.  Visible 
emission  observations  shall  be 
conducted  at  least  once  per  day  for  at 
least  three  6-minute  periods  when  the 
furnace  is  operating  in  the  melting  and 
refining  period.  All  visible  emissions 
observations  shall  be  conducted  in 
accordance  with  Method  9  of  appendix 
A  to  this  part.  If  visible  emissions  occur 
from  more  than  one  point,  the  opacity 
shall  be  recorded  for  any  points  where 
visible  emissions  are  observed.  Where  it 
is  possible  to  determine  that  a  number 
of  visible  emission  sites  relate  to  only 
one  incident  of  the  visible  emission, 
only  one  set  of  three  6-minute 
observations  will  be  required.  In  that 
case,  the  Method  9  observations  must  be 
made  for  the  site  of  highest  opacity  that 
directly  relates  to  the  cause  (or  location) 
of  visible  emissions  observed  during  a 
single  incident.  Records  shall  be 
maintained  of  any  6-niinute  average  that 
is  in  excess  of  the  emission  limit' 
specified  in  §  60.272(a). 
***** 

(e)  A  bag  leak  detection  system  must 
be  installed  and  continuously  operated 
on  all  single-stack  fabric  filters  if  the 
owner  or  operator  elects  not  to  install 
and  operate  a  continuous  opacity 
monitoring  system  as  provided  for 
under  paragraph  (c)  of  this  section.  In 
addition,  the  owner  or  operator  shall 
meet  the  visible  emissions  observation 
requirements  in  paragraph  (c)  of  this 
section.  The  bag  leak  detection  system 
must  meet  the  specifications  and 
requirements  of  paragraphs  (e)(1) 
through  (8)  of  this  section. 

(1)  The  bag  leak  detection  system 
must  be  certified  by  the  maniifactiu'er  to 
be  capable  of  detecting  particulate 
matter  emissions  at  concentrations  of  10 
milligrams  per  actual  cubic  meter 


(0.0044  grains  per  actual  cubic  foot)  or 
less. 

(2)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
particulate  matter  loadings  and  the 
owner  or  operator  shall  continuously 
record  the  output  from  the  bag  leak 
detection  system  using  electronic  or 
other  means  (e.g..  using  a  strip  chart 
recorder  or  a  data  logger.) 

(3)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  sound  when  an  increase  in 
relative  particulate  loading  is  detected 
over  the  alarm  set  point  established 
according  to  paragraph  (e)(4)  of  this 
section,  and  the  alarm  must  be  located 
such  that  it  can  be  heard  by  the 
appropriate  plant  personnel. 

(4)  For  eacn  bag  leak  detection  system 
required  by  paragraph  (e)  of  this  section, 
the  owner  or  operator  shall  develop  and 
submit,  to  the  Administrator  or 
delegated  authority,  for  approval,  a  site- 
specific  monitoring  plan  that  addresses 
the  items  identified  in  paragraphs 
(e)(4)(i)  through  (v)  of  this  section.  For 
each  l3ag  leak  detection  system  that 
operates  based  on  the  triboelectric 
effect,  the  monitoring  plan  shall  be 
consistent  with  the  recommendations 
contained  in  the  U.S.  Environmental 
Protection  Agency  guidance  document 
"Fabric  Filter  Bag  Leak  Detection 
Guidance"  (EPA^54/R-98-015).  The 
owner  or  operator  shall  operate  and 
maintain  the  bag  leak  detection  system 
according  to  the  site-specific  monitoring 
plan  at  all  times.  The  plan  shall 
describe: 

(i)  Installation  of  the  bag  leak  detector 

system; 

(ii)  Initial  and  periodic  adjustment  of 
the  bag  leak  detector  system  including 
how  the  alarm  set-point  will  be 
established; 

(iii)  Operation  of  the  bag  leak 
detection  system  including  quality 
assurance  procedures; 

(iv)  How  the  bag  leak  detection 
system  will  be  maintained  including  a 
routine  maintenance  schedule  and  spare 
parts  inventory  list;  and 

(v)  How  the  bag  leak  detection  system 
output  shall  be  recorded  and  stored. 

(5)  The  initial  adjustment  of  the 
system  shall,  at  a  minimmn,  consist  of 
establishing  the  baseline  output  by 
adjusting  the  sensitivity  (range)  and  the 
averaging  period  of  the  device,  and 
establishing  the  alarm  set  points  and  the 
alarm  delay  time  (if  applicable). 

(6)  Following  initial  adjustment,  the 
owner  or  operator  shall  not  adjust  the 
averaging  period,  alarm  set  point,  or 
alarm  delay  time  without  approval  from 
the  Administrator  or  delegated  authority 
except  as  provided  for  in  paragraphs 
(e)(6)(i)  and  (ii)  of  this  section. 


(i)  Once  per  quarter,  the  owner  or 
operator  may  adjust  the  sensitivity  oi 
the  bag  leak  detection  system  to  account 
for  seasonal  effect.';  including 
temperature  and  humidity  according  to 
the  procedures  identified  in  the  site- 
specific  monitoring  plan  required  under 
paragraph  (e)(4)  of  this  section. 

(ii)  If  opacities  greater  than  zero 
percent  are  observed  over  four 
consecutive  15-second  observations 
during  the  daily  opacity  observations 
required  under  paragraph  (c)  of  this 
section  and  the  alarm  on  the  bag  leak 
detection  system  does  not  sound,  the 
owner  or  operator  shall  lower  the  alarm 
set  point  on  the  bag  leak  detection 
system  to  a  point  where  the  alarm 
would  have  sounded  during  the  period 
when  the  opacity  observations  were 
made. 

(7)  For  negative  pressure,  induced  air 
baghouses.  and  positive  pressure 
baghouses  that  are  discharged  to  the 
atmosphere  through  a  stack,  the  bag  leak 
detector  sensor  must  be  installed 
downstream  of  the  baghouse  and 
upstream  of  any  wet  scrubber. 

(8)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(f)  For  each  bag  leak  detection  system 
installed  according  to  paragraph  (e)  of 
this  section,  the  owner  or  operator  shall 
initiate  procedures  to  determine  the 
cause  of  all  alarms  within  30  minutes  of 
an  alarm.  The  cause  of  the  alarm  must 
be  alleviated  within  3  hours  of  the  time 
the  alarm  occiured  by  taking  whatever 
corrective  action(s)  are  necessary.  If 
additional  time  is  required  to  alleviate 
the  cause  of  the  alarm,  the  owner  or 
operator  shall  notify  the  Administrator 
or  delegated  authi  rity.  Corrective 
actions  may  inch   ie.  but  are  not  limited 
to  the  following: 

(1)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  bags  or  filter 
media,  or  any  other  condition  that  may 
cause  an  increase  in  particulate 
emissions; 

(2)  Sealing  off  defective  bags  or  filter 

media; 

(3)  Replacing  defective  bags  or  fiher 
media,  or  otherwise  repairing  the 
control  device; 

(4)  Sealing  off  a  defective  baghouse 
compartment; 

(5)  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repairing  the 
bag  leak  detection  system:  or 

(6)  Shutting  dowii  the  process 
producing  the  particulate  emissions. 

(g)  The  owner  or  operator  shall 
maintain  each  baghouse  monitored  by  a 
bag  leak  detection  system  such  that  the 
alarm  on  the  bag  leak  detection  system 
does  not  sound  for  more  than  3  percent 
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of  the  total  operating  time  in  a  6-month 
reporting  period. 

(h)  The  percentage  of  time  the  alarm 
on  d  bag  leak  detection  system  sounds 
shall  be  determined  according  to 
paragraphs  (h)(1)  through  (5)  of  this 
section. 

(1)  An  alarm  that  occurs  due  solely  to 
a  malhinctinn  of  the  bag  leak  detection 
system  shall  not  be  included  in  the 
calculation. 

(2)  An  alarm  that  ocicurs  during 
startup,  shutdown,  or  malfunction  shall 
not  be  included  in  the  calculation  if  the 
owner  or  operator  follows  all 
requirements  contained  in  *>  60. 11(d). 

(3)  For  each  alarm  where  the  owner  or 
operator  initiates  procedures  to 
determine  the  cause  of  an  alarm  within 

1  hour  of  the  alarm.  1  hour  of  alarm 
time  shall  be  counted 

(4)  For  each  alarm  where  the  owner  or 
operator  does  not  initiate  procedures  to 
tlftermine  the  cause  of  the  alarm  within 
1  hour  of  the  alarm,  alarm  time  will  be 
counted  as  the  actual  amount  of  time 
taken  by  the  owner  or  operator  to 
initiate  procedures  to  determine  the 
cause  of  the  alarm 

(5)  The  percentage  of  time  the  alarm 
on  the  bag  leak  detection  system  sounds 
shall  be  calculated  as  the  ratio  of  the 
sum  of  alarm  times  to  the  total  operating 
time  multiplied  by  100, 

4.  Section  60  274  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

§60.274    Monitoring  of  operations. 

*         *         *         •         « 

(c)  When  the  owner  or  operator  of  an 
affected  faf:ility  is  required  to 
demonstrate  compliance  with  the 
standards  under  §60. 272(a)(3)  and  at 
any  other  time  the  Administrator  may 
require  that  (under  section  114  of  the 
CAA.  as  amended)  either:  the  control 
system  fan  motor  amperes  and  all 
damper  positions;  the  volumetric  flow- 
rate  through  each  separately  ducted 
hood:  or  the  volumetric  flow  rate  at  the 
control  device  inlet  and  all  damper 
positions  shall  be  determined  during  all 
periods  in  which  a  hood  is  operated  for 
the  purpose  of  capturing  emissions  from 
the  affected  facility  subject  to  paragraph 
(b)  of  this  section.  *    *   * 
«         •         «         *         * 

5.  Section  60.275  is  amended  by 
revising  paragraph  (i)  to  read  as  follows 

§60.275    Test  methods  and  procedures. 

***** 

(i)  If  visible  emissions  observations 
are  made  in  lieu  of  using  a  continuous 
opacity  monitoring  system,  as  allowed 
for  by  §60. 273(c).  visible  emission 
observations  shall  be  conducted  at  least 
once  per  day  for  at  least  three  6-minute 


periods  when  the  furnace  is  operating  in 
the  melting  and  refining  period.  All 
visible  emissions  (observations  shall  be 
conducted  in  accordance  with  Method 
9.  If  visible  emissions  occur  from  more 
than  one  point,  the  opacity  shall  be 
recorded  for  any  points  where  visible 
emissicms  are  observed.  Where  it  is 
possible  to  determine  that  a  number  of 
visible  emission  sites  relate  to  only  one 
iiu:ident  of  the  visible  emission,  only 
one  set  of  three  6-minute  observations 
will  be  required.  In  that  case,  the 
Method  9  observations  must  be  made  for 
the  site  of  highest  opacity  that  directly 
relates  to  the  cause  (or  location)  of 
visible  emissions  observed  during  a 
single  incident.  Records  shall  be 
maintained  of  anv  H-minute  average  that 
is  in  e.xcess  of  the  emission  limit 
specified  in  §  60.272(a). 
*         *         *         *         ft 

6.  Section  60.276  is  amended  by 
adding  new  paragraphs  (e)  and  (f)  to 
read  .is  follows: 

§60.276     Recordkeeping  and  reporting 
requirements. 

***** 

(e)  The  owner  or  operator  shall 
maintain  the  following  records  for  each 
bag  leak  detc'ction  system  required 
under  §  60.273(e): 

(1)  Records  of  the  bag  leak  detection 
system  output; 

(2)  Records  of  bag  leak  detection 
system  adjustments,  including  the  date 
and  time  of  the  adjustment,  the  initial 
bag  leak  detector  settings,  and  the  final 
bag  leak  detector  settings; 

(3)  An  idtmtification  of  the  date  and 
time  of  all  bag  leak  detection  system 
alarms,  the  time  that  procedures  to 
determine  the  cause  of  the  alarm  were 
initiated,  if  procedures  were  initiated 
within  30  minutes  of  the  alarm,  the 
cause  of  the  alarm,  an  explanation  of  the 
actions  taken,  the  date  and  time  the 
cause  of  the  alarm  was  alleviated,  and 

if  the  alarm  was  alleviated  within  3 
hours  of  the  alarm;  and 

(4)  The  c;alculation  of  the  percent  of 
time  the  alarm  on  the  bag  leak  detection 
system  sounded  during  each  6-month 
reporting  period 

(f)  In  addition  to  the  information 
required  by  §  60.7(c),  the  percent  of  time 
the  alarm  on  the  bag  leak  detection 
system  sounded  during  each  6-month 
reporting  period  shall  be  reported  to  the 
Administrator  semi-annually. 

7.  Section  60.271(a)  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  "Bag  leak  detection 
system"  and  "(Operating  time"  as 
follows: 


§60.2713     Definitions. 

Bag  leak  detection  system  mecuis  a 
system  that  is  capable  of  continuously 
monitoring  relative  particulate  matter 
(dust)  loadings  in  the  exhaust  of  a 
baghouse  to  detect  bag  leaks  and  other 
conditions  that  result  in  increases  in 
particulate  loadings.  A  bag  leak 
detection  system  includes,  but  is  not 
limited  to,  an  instrument  that  operates 
on  triboelectric,  electrodynamic,  light 
scattering,  light  transmittance,  or  other 
effect  to  continuously  monitor  relative 
particulate  matter  loadings. 
***** 

Operating  time  means  the  period  of 
time  in  hours  that  an  affected  source  is 
in  operation  beginning  at  a  startup  and 
ending  at  the  next  shutdown. 

***** 

8.  Section  60.273a  is  amended  by 
revising  paragraph  (c)  and  adding  new 
paragraphs  (e),  (f).  (g).  and  (h)  to  read  as 
follows: 

§60.2733    Emission  monitoring. 


(c)  A  continuous  monitoring  system 
for  the  measurement  of  the  opacity  of 
emissions  discharged  into  the 
atmosphere  from  the  control  device(s)  is 
not  required  on  any  modular,  multi- 
stack,  negative-pressure  or  positive- 
pressure  fabric  filter  if  observations  of 
the  opacity  of  the  visible  emissions  from 
the  control  device  are  performed  by  a 
certified  visible  emission  observer:  or  on 
any  single-stack  fabric  filter  if  visible 
emissions  from  the  control  device  are 
performed  by  a  certified  visible 
emission  observer  and  the  owner 
installs  and  continuously  operates  a  bag 
leak  detection  system  according  to 
paragraph  (e)  of  this  section.  Visible 
emission  observations  shall  be 
conducted  at  least  once  per  day  for  at 
least  three  6-minute  periods  when  the 
furnace  is  operating  in  the  melting  and 
refining  period.  All  visible  emissions 
observations  shall  be  conducted  in 
accordance  with  Method  9.  If  visible 
emissions  occur  from  more  than  one 
point,  the  opacity  shall  be  recorded  for 
any  points  where  visible  emissions  are 
obser\'ed.  Where  it  is  possible  to 
determine  that  a  number  of  visible 
emission  sites  relate  to  only  one 
incident  of  the  visible  emission,  only 
one  set  of  three  6-minute  obser\'ations 
will  be  required.  In  that  case,  the 
Method  9  observations  must  be  made  for 
the  site  of  highest  opacity  that  directly 
relates  to  the  cause  (or  location)  of 
visible  emissions  obser,ved  during  a 
single  incident.  Records  shall  be 
maintained  of  any  6-minute  average  that 
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is  in  excess  of  the  emission  limit 
specified  in  §  60.272a(a). 

***** 

(e)  A  bag  leak  detection  system  must 
be  installed  and  continuously  operated 
on  all  single-stack  fabric  filters  if  the 
owner  or  operator  elects  not  to  install 
and  operate  a  continuous  opacity 
monitoring  system  as  provided  for 
under  paragraph  (c)  of  this  section.  In 
addition,  the  owner  or  operator  shall 
meet  the  visible  emissions  observation 
requirements  in  paragraph  (c)  of  this 
section.  The  bag  leak  detection  system 
must  meet  the  specifications  and 
requirements  of  paragraphs  (e)(1) 
through  (8)  of  this  section. 

(1)  The  bag  leak  detection  system 
must  be  certified  by  the  manufactiu-er  to 
be  capable  of  detecting  particulate 
matter  emissions  at  concentrations  of  10 
milligrams  per  actual  cubic  meter 
(0.0044  grains  per  actual  cubic  foot)  or 
less. 

(2)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
particulate  matter  loadings  and  the 
owner  or  operator  shall  continuously 
record  the  output  from  the  bag  leak 
detection  system  using  electronic  or 
other  means  (e.g.,  using  a  strip  chart 
recorder  or  a  data  logger.) 

(3)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  soimd  when  an  increase  in 
relative  particulate  loading  is  detected 
over  the  alsmn  set  point  established 
according  to  paragraph  (e)(4)  of  this 
section,  and  the  alarm  must  be  located 
such  that  it  can  be  heard  by  the 
appropriate  plant  personnel. 

(4)  For  each  bag  leak  detection  system 
required  by  paragraph  (e)  of  this  section, 
the  owner  or  operator  shall  develop  and 
submit,  to  the  Administrator  or 
delegated  authority,  for  approval,  a  site- 
specific  monitoring  plan  that  addresses 
the  items  identified  in  paragraphs 
(e)(4)(i)  through  (v)  of  this  section.  For 
each  bag  leak  detection  system  that 
operates  based  on  the  triboelectric 
effect,  the  monitoring  plan  shall  be 
consistent  with  the  recommendations 
contained  in  the  U.S.  Environmental 
Protection  Agency  guidance  document 
"Fabric  Filter  Bag  Leak  Detection 
Guidance"  (EPA^54/R-98-015).  The 
owner  or  operator  shall  operate  and 
maintain  the  bag  leak  detection  system 
according  to  the  site-specific  monitoring 
plan  at  all  times.  The  plan  shall  describe 
the  following: 

(i)  Installation  of  the  bag  leak  detector 
system; 

(ii)  Initial  and  periodic  adjustment  of 
the  bag  leak  detector  system  including 
how  the  alarm  set-point  will  be 
established; 


(iii)  Operation  of  the  bag  leak 
detection  system  including  quality 
assurance  procedures; 

(iv)  How  the  bag  leak  detection 
system  will  be  maintained  including  a 
routine  maintenance  schedule  and  spare 
parts  inventory  list;  and 

(v)  How  the  bag  leak  detection  system 
output  shall  be  recorded  and  stored. 

(5)  The  initial  adjustment  of  the 
system  shall,  at  a  minimum,  consist  of 
establishing  the  baseline  output  by 
adjusting  the  sensitivity  (range)  and  the 
averaging  period  of  the  device,  and 
establishing  the  alarm  set  points  and  the 
alarm  delay  time  (if  applicable). 

(6)  Following  initial  adjustment,  the 
owner  or  operator  shall  not  adjust  the 
averaging  period,  alarm  set  point,  or 
alarm  delay  time  without  approval  from 
the  Administrator  or  delegated  authority 
except  as  provided  for  in  paragraphs 
(e)(6)(i)  and  (ii)  of  this  section. 

(i)  Once  per  quarter,  the  owner  or 
operator  may  adjust  the  sensitivity  of 
the  bag  leak  detection  system  to  account 
for  seasonal  effects  including 
temperature  and  humidity  according  to 
the  procedures  identified  in  the  site- 
specific  monitoring  plan  required  under 
paragraph  (e)(4)  of  this  section. 

(ii)  If  opacities  greater  than  zero 
percent  are  observed  over  four 
consecutive  15-second  observations 
during  the  daily  opacity  observations 
required  under  paragraph  (c)  of  this 
section  and  the  alarm  on  the  bag  leak 
detection  system  does  not  sound,  the 
owner  or  operator  shall  lower  the  alarm 
set  point  on  the  bag  leak  detection 
system  to  a  point  where  the  alarm 
would  have  sounded  during  the  period 
when  the  opacity  observations  were 
made. 

(7)  For  negative  pressure,  induced  air 
baghouses,  cmd  positive  pressure 
baghouses  that  are  discharged  to  the 
atmosphere  through  a  stack,  the  bag  leak 
detector  sensor  must  be  installed 
downstream  of  the  baghouse  and 
upstream  of  any  wet  scrubber. 

(8)  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(f)  For  each  bag  leak  detection  system 
installed  according  to  paragraph  (e)  of 
this  section,  the  owner  or  operator  shall 
initiate  procedures  to  determine  the 
cause  of  all  alarms  within  30  minutes  of 
an  alarm.  The  cause  of  the  alarm  must 
be  alleviated  within  3  hours  of  the  time 
the  alarm  occurred  by  taking  whatever 
corrective  action(s)  are  necessary.  If 
additional  time  is  required  to  alleviate 
the  cause  of  the  alarm,  the  owner  or 
operator  shall  notify  the  Administrator 
or  delegated  authority.  Corrective 


actions  may  include,  but  are  not  limited 
to,  the  following: 

(1)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  bags  or  filter 
media,  or  any  other  condition  that  may 
cause  an  increase  in  particulate 
emissions; 

(2)  Sealing  off  defective  bags  or  filter 
media. 

(3)  Replacing  defective  bags  or  filter 
media,  or  otherwise  repairing  the 
control  device; 

(4)  Sealing  off  a  defective  baghouse 
compartment. 

(5)  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repairing  the 
bag  leak  detection  system;  and 

(6)  Shutting  down  the  process 
producing  the  particulate  emissions. 

(g)  The  owner  or  operator  shall 
maintain  each  baghouse  monitored  by  a 
bag  leak  detection  system  such  that  the 
alarm  on  the  bag  leak  detection  system 
does  not  sound  for  more  than  3  percent 
of  the  total  operating  time  in  a  6-mnnth 
reporting  period. 

(h)  The  percentage  of  time  the  alarm 
on  a  bag  leak  detection  system  sounds 
shall  be  determined  according  to 
paragraphs  (h)(1)  through  (5)  of  this 
section. 

(1)  An  alarm  that  occurs  due  solely  to 
a  malfunction  of  the  bag  leak  detection 
system  shall  not  be  included  in  the 
calculation. 

(2)  An  alarm  that  occurs  during 
startup,  shutdown,  or  malfunction  shall 
not  be  included  in  the  calculation  if  the 
owner  or  operator  follows  all 
requirements  contained  in  §60.1 1(d). 

(3)  For  each  alarm  where  the  owner  or 
operator  initiates  procedures  to 
determine  the  cause  of  an  alarm  within 

1  hour  of  the  alarm.  1  hour  of  alarm 
time  shall  be  counted. 

(4)  For  each  alarm  where  the  owner  or 
operator  does  not  initiate  procedures  to 
determine  the  cause  of  the  alarm  within 
1  hour  of  the  alarm,  alarm  time  will  be 
counted  as  the  actual  amount  of  time 
taken  bv  the  owner  or  operator  to 
initiate  procedures  to  determine  the 
cause  of  the  alarm. 

(5)  The  percentage  of  time  the  alarm 
on  the  bag  leak  detection  system  sounds 
shall  be  calculated  as  the  ratio  of  the 
sum  of  alarm  times  to  the  total  operating 
time  multiplied  by  100. 

9.  Section  60.274a  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b),  revising  the  first  sentence  of 
paragraph  (c),  revising  the  first  sentence 
of  paragraph  (d),  and  revising  paragraph 
(e)  to  read  as  follows: 

§  60.2743    Monitoring  of  operstions. 

***** 

(b)  Except  as  provided  under 
paragraph  (e)  of  this  section,  the  owner 
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or  opfTdtor  subject  to  the  provisions  ot 
this  subpart  shall  cht'ck  and  rtnord  on 
a  oncp-per-shift  [)asis  the  t'urnac  »■  statu 
pressure  (if  DKCi  svstein  is  ui  use,  dnd 
a  furnace  static  pressure  yaut^e  is 
installed  according  to  parayrafih  !  fl  ot 
this  section!  and  f>ither   (  hec  k  and 
record  the  control  svstein  fan  motdi 
amperes  and  damper  position  on  a  diu  e 
per-shift  basis;  install  calibrate,  and 
maintain  a  monitorint;  devu  e  th.it 
(:f)ntinu()Usl\  re(  ords  the  \nlunietri( 
flow  rate  through  each  separateK 
du(  ted  hood:  or  install,  i  ahbr.ite,  and 
maintain  a  inonitorint;  de\-i(  e  th.it 
continuouslv  records  the  voluinetru 
flow  rate  at  the  cimtrol  (ie\i(  e  inlet  .ind 
check  and  record  damper  positions  on 
a  once-per-shift  basis    '    '    * 

((  )  When  the  owner  or  operator  ot  ,in 
affected  faciiitv  is  required  to 
demonstrate  c:ompliance  with  the 
standards  under  <;}  B0,272a(aH.i|  and  .it 
anv  other  time  the  Administrator  mav 
require  that  (under  section  114  ot  the 
CAA,  as  amended)  either:  the  control 
svstem  fan  motor  amperes  and  all 
damper  positions;  the  \-olumetru   ilnw 
rate  through  each  separatelv  dui  ted 
hood;  or  the  volumetric  flow  rate  at  the 
control  device  inlet  and  all  damper 
positions  shall  be  determined  during  .ill 


[leriods  111  which  a  hood  is  operated  for 
the  purpose  of  capturing  emissions  from 
the  a f fee  ted  facilitv  subject  to  paragraph 
\\)]  of  this  sei  tion,   *     *     * 

(d)  Kxcept  as  provided  under 
[i.ir.igraph  (e)  of  this  section,  the  owner 
or  o[)er,itor  shall  perform  monthlv 
oper.itional  status  inspections  of  the 
eijuipment  that  is  important  to  the 
[lerforinaiu  e  of  the  total  capture  system 
[If.  pressure  sensors,  dampers,  and 
d.iinper  switches),  *    *    * 

iej  The  owner  or  operator  ma\ 
petition  the  Administrator  to  approve 
<iiu  alternative  to  either  the  monitoring 
re(juirenients  s[)ecified  in  paragraph  (h) 
of  this  section  or  the  monthlv 
o[)erati()nal  status  inspections  specified 
111  paragraph  (d)  of  this  section  if  the 
.tlternati\e  will  provide  a  continuous 
record  of  operatiim  of  each  emission 
I  apture  s\slem 

•  *  4  *  * 

10  .See  tioii  B(),27ba  is  amended  by 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows 

§  60.276a     Recordkeeping  and  reporting 
requirements. 

ihl  The  owner  or  operator  shall 
maintain  the  following  records  for  each 


bag  leak  detection  system  required 
under  §60.273a(e): 

(1)  Records  of  the  bag  leak  detection 
system  output: 

(2)  Records  of  bag  leak  detection 
svstem  adjustments,  including  the  date 
and  time  of  the  adjustment,  the  initial 
bag  leak  detector  settings,  and  the  final 
bag  leak  detector  settings; 

(3)  An  identification  of  the  date  and 
time  of  all  bag  leak  detection  system 
alarms,  the  time  that  procedures  to 
determine  the  cause  of  the  alarm  were 
initiated,  if  procedures  were  initiated 
within  30  minutes  of  the  alarm,  the 
cause  of  the  alarm,  an  explanation  of  the 
actions  taken,  the  date  and  time  the 
c:ause  of  the  alarm  was  alleviated,  and 

if  the  alarm  was  alleviated  within  3 
hours  of  the  alarm;  and 

(4)  The  calculation  of  the  percent  of 
time  the  alarm  on  the  bag  leak  detection 
system  sounded  during  each  6-month 
reporting  period. 

(i)  In  addition  to  the  information 
required  bv  §  60.7(c),  the  percent  of  time 
the  alarm  on  the  bag  leak  detection 
svstem  sounded  during  each  6-month 
reporting  period  shall  be  reported  to  the 
Administrator  semi-annually. 
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Proclamation  7607  of  October  10,  2002 


General  Pulaski  Memorial  Day,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Americans  celebrate  our  friendship  and  common  commitment  to  freedom 
with  the  people  of  Poland  each  year  on  October  11,  when  we  honor  Brigadier 
General  Casimir  Pulaski,  a  hero  of  the  American  Revolutionary  War  As 
a  brave  Polish  patriot,  General  Pulaski  made  the  ultimate  sacrifice  for  our 
Nation,  giving  his  life  in  1779  to  help  America  gain  its  independence. 
His  devotion  to  liberty  continues  to  inspire  us  today  as  we  join  with  our 
allies  to  secure  peace  and  freedom  around  the  globe. 

Before  joining  the  American  Revolution  in  1777,  Casimir  Pulaski  struggled 
against  oppression  in  his  native  Poland,  fighting  alongside  his  father  and 
brothers  to  defend  their  homeland  from  Prussian  and  Imperial  Russian  invad- 
ers. Though  his  cause  was  ultimately  overcome  by  those  powerful  forces. 
Pulaski  was  widely  recognized  for  his  courageous  actions  as  a  cavalry  officer 
and  leader  of  Polish  forces.  Benjamin  Franklin  lauded  Pulaski  as  "famous 
throughout  Europe  for  his  bravery  and  conduct  in  defense  of  the  liberties 
of  his  coimtry." 

When  General  Pulaski  joined  General  George  Washington's  staff,  he  imme- 
diately made  important  contributions  to  the  war  effort.  He  led  a  critical 
counterattack  at  the  Battle  of  Brandywine  that  avoided  a  potential  military 
disaster,  earning  him  a  commission  as  a  Brigadier  General.  American  leaders 
valued  Pulaski's  experience  in  battle,  his  knowledge  of  military  strategy, 
and  his  pioneering  efforts  that  led  to  a  recognition  that  he  was  the  "Father 
of  the  American  cavalry."  While  leading  cavalry  forces  in  the  Siege  of 
Savannah,  Pulaski  was  wounded,  and  died  on  October  11,  1779. 

Two  hundred  and  twenty-five  years  ago,  Casimir  Pulaski  joined  forces  with 
Americans  to  establish  liberty  and  overcome  despotism.  That  inspiration 
and  solidarity  is  mirrored  today  as  we  engage  in  a  v  against  terrorism. 
As  part  of  a  global  coalition,  which  includes  the  gr  rnment  and  people 
of  Poland,  we  are  working  to  ensure  that  our  two  .  ations  remain  strong 
friends  and  allies  in  our  effort  to  build  a  safer,  more  peaceful  world  for 
all. 

NOW.  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Friday,  October  11, 
2002,  as  General  Pulaski  Memorial  Day.  I  encourage  all  Americans  to  com- 
memorate this  occasion  with  appropriate  programs  r,nd  activities  paying 
tribute  to  Casimir  Pulaski  and  honoring  all  those  who  defend  the  freedom 
of  our  great  Nation.  ; 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
October,  in  the  vear  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(^ 


Filed   10-1")^)^    H  -I'l    iml 
Billing  in,U'    n4=,^M-f' 
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RULES  GOING  INTO 
EFFECT  OCTOBER  16. 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation    various 
States 
Colorado    published  9-16-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing    published  9-11-02 
Rolls-Royce  pic    published 
9-11-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in — 
Calrtornia.  comments  due  by 
10-21-02,  published  8-22- 
02  [FR  02-21364) 
Mango  promotion,  research 
and  information  order 
comments  due  by  10-25-02. 
published  8-26-02  (FR  02- 
21535] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poullrv  inspection 
Federal  Meat  Inspection  and 
Poultry  Products 
Inspection  Acts    Slate 
designations — 
Maine    termination, 
comments  due  by  10- 
23-02,  published  10-2- 
02  [FR  02-24979] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Review  inspection 
requirements,  comments 
due  by  10-21-02,  published 
8-21-02  [FR  02-21158! 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

international  services  surveys: 


BE-22    annual  survey  of 
selected  services 
transactions  with 
unaffiliated  foreign 
persons    comments  due 
by  10-25-02    published  8- 
26-02  ;FR  02-21691] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species 

Incidental  taking  - 
Southern  California    drtti 
gillnet  fishing  prohibited 
loggerhead  sea  turtles 
comments  due  by  10- 
21  02    published  9-20- 
02  [FR  02-23841] 
Fishery  conservation  and 
tnanagement 

Caribbean    Gulf  of  Mexico, 
and  South  Atlantic 
fisheries- 
South  Atlantic  shnmp 
comments  due  by  10- 
21  02    published  9-4-02 
(FR  02-225441 
Magnuson- Stevens  Act 
provisions — 
Domestic  tishenes 
exempted  fishing  permit 
applications    comments 
due  by  10-21-02. 
published  10-4-02  (FR 
02-25335! 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Coral  reef  ecosystems, 
comments  due  by  10- 
24-02.  published  9-24- 
02  [FR  02-24013) 
West  Coast  salmon; 
comments  due  by  10- 
25-02.  published  10-10- 
02  [FR  02-25865! 
COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 
District  of  Columbia  sex 
offender  registration, 
comments  due  by  10-21-02. 
published  8-21-02  [FR  02- 
20468] 
DNA  information    collection 
and  use   ^^mments  due  by 
10-21-02    published  8-21-02 
[FR  02-20606] 
ENERGY  DEPARTMENT 
Financial  assistance 
Grants  and  cooperative 
agreements  with  for-profit 
organizations    uniform 
administrative 
requirements,  comments 
due  by  10-25-02 
published  8-26-02  [FR  02- 
20967] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    State  authority 
delegations 


New  Hampshire;  comments 

due  by  10-21-02, 

published  9-19-02  [FR  02- 

23728) 
Utah,  comments  due  by  10- 

21-02,  published  9-19-02 

[FR  02-23378] 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Utah,  comments  due  by  10- 

21-02.  published  9-20-02 

[FR  02-23817] 
Air  quality  implementation 
plans,  approval  and 
promulgation,  various 
States 
California,  comments  due  by 

10-21-02.  published  9-20- 

02  (FR  02-23987) 
Kentucky;  comments  due  by 

10-24-02,  published  9-24- 

02  (FR  02-24091] 
Utah;  comments  due  by  10- 

21-02    published  9-20-02 

[FR  02-23816] 
Superfund  program 

National  oil  and  hazardous 

substances  contingency 

plan — 

National  pnorities  list 
update   comments  due 
by  10-21-02.  published 
9-19-02  [FR  02-23585) 

National  pnonties  list 
upHJate.  comments  due 
by  10-21-02,  published 
9-19-02  (FR  02-23586] 

National  pnonties  list 
update;  comments  due 
by  10-23-02;  published 
9-23-02  (FR  02-23988) 
Toxic  substances 
Significant  new  uses — 
3-Hydroxy-1.1- 
dimefhylbutyl  denvative. 
etc  .  comments  due  by 
10-21-02;  published  9- 
20-02  (FR  02-23749] 
Water  pollution;  effluent 
guidelines  for  point  source 
categones 
Constnjction  and 
development,  storm  water 
discharges;  comments 
due  by  10-22-02. 
published  6-24-02  (FR  02- 
12963] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Ad  of 
1996;  implementation — 
Customer  propnetary 
network  and  other 
customer  Information, 
telecommunications 
carriers'  use;  non- 
accounting  safeguards; 


unauthorized  long 
distance  changes; 
comments  due  by  10- 
21-02;  published  9-20- 
02  (FR  02-23200] 
Radio  stations;  table  of 
assignments: 
Colorado  and  Texas; 
comments  due  by  10-21- 
02;  publisfied  9-9-02  (FR 
02-22757) 
Ohio:  comments  due  by  10- 
21-02.  published  9-12-02 
[FR  02-23140) 
Oklahoma  and  Texas, 
comments  due  by  10-21- 
02;  published  9-12-02  (FR 
02-23141) 
Oregon;  comments  due  by 
10-21-02;  published  9-12- 
02  (FR  02-23139) 
Texas,  comments  due  by 
10-21-02;  published  9-12- 
02  (FR  02-23138] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

State  banks  cfiartered  as 
limited  liability  companies; 
insurance  eligibility; 
comments  due  by  10-21-02; 
published  7-23-02  (FR  02- 
18467] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare; 
National  and  local  coverage 
determinations;  review; 
comments  due  by  10-21- 
02;  published  8-22-02  [FR 
02-21530] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Healttt  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs;  fraud  and 
abuse: 

Beneficiary  coinsurance  and 
deductible  amounts; 
waiver  under  anti-kickback 
statute;  safe  hartxjr; 
comments  due  by  10-25- 
02;  published  9-25-02  [FR 
02-24344] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 

programs: 

Pueno  Rico;  condominium 
development;  FHA 
approval:  comments  due 
by  10-21-02;  publisfied  8- 
21-02  [FR  02-21225] 

Single  family  mortgage 
insurance — 
One-time  and  up-front 
premiums,  submission 
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schedule;  comments 

due  by  10-21-02; 

published  8-21-02  [FR 

02-21227] 
Rehabilitation  Loan 

Insurance  Program; 

comments  due  by  10- 

21-02;  published  8-21- 

02  [FR  02-21228] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Califomia  tiger  salamander; 
Sonoma  County  distinct 
population  segment; 
commer.'s  due  by  10-21- 
02;  published  7-22-02  [FR 
02-18451] 
Hearing,  etc.;  comments 

due  by  10-21-02; 

published  8-26-02  [FR 

02-21628] 
Critical  habitat 
designations — 
Cushenbury  milk-vetch, 

etc.  (cartx>nate  plants 

from  San  Bernardino 

Mountains,  CA); 

comments  due  by  10- 

21-02;  published  9-20- 

02  [FR  02-23942] 
Topeka  shiner;  comments 

due  by  10-21-02; 

published  8-21-02  [FR 

02-20939] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Kansas;  comments  due  by 

10-23-02;  published  9-23- 

02  [FR  02-24016] 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  10-24-02; 
published  9-24-02  [FR  02- 
24207] 

NUCLEAR  REGULATORY 
COMMISSION 

Electronic  maintenance  and 
submission  of  information; 
comments  due  by  10-21-02; 
published  9-6-02  [FR  02- 
21888] 
Rulemaking  petitions: 
Leyse,  Robert  H.;  comments 

due  by  10-23-02; 

published  8-9-02  [FR  02- 

20172] 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements; 
Dry  cask  independent  spent 

fuel  and  monitored 

retrievable  storage 

installations;  siting  and 


design;  geological  and 
seismological 
characteristics;  comments 
due  by  10-22-02; 
published  9-5-02  [FR  02- 
22596] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Security  futures  products: 
Margin  related  to  security 
futures  products;  reserve 
requirements;  comments 
due  by  10-23-02; 
published  9-23-02  (FR  02- 
24027] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Load  lines: 
Great  Lakes- 
Lake  Michigan;  river 
barges;  limited  service 
domestic  voyages; 
comments  due  by  10- 
23-02;  published  4-23- 
02  [FR  02-09834] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Niagara  Falls,  NY;  special 

flight  rules  in  vicinity — 

Canadian  flight 
management 
procedures;  comments 
due  by  10-21-02; 
published  9-4-02  [FR 
02-22267] 
Airo/orthiness  directives: 
Boeing;  comments  due  by 

10-21-02;  published  9-25- 

02  (FR  02-24306] 
Bombardier;  comments  due 

by  10-21-02;  published  9- 

25-02  (FR  02-24282] 
Britten  Norman  (Bembridge) 

Ltd.;  comments  due  by 

10-24-02;  published  9-17- 

02  [FR  02-23515] 
Cameron  Balloons  Ltd.; 

comments  due  by  10-21- 

02;  published  9-13-02  (FR 

02-23288] 
Dornier;  comments  due  by 

10-25-02;  published  9-25- 

02  [FR  02-24307] 
Hartzell  Propeller  Inc.; 

comments  due  by  10-21- 

02;  published  9-19-02  (FR 

02-23777] 
McDonnell  Douglas; 

comments  due  by  10-21- 

02;  published  9-4-02  (FR 

02-22436] 
Mitsubishi  Heavy  Industries, 

Ltd.;  comments  due  by 

10-21-02;  published  9-13- 

02  [FR  02-23289] 
Pilatus  Britten-Norman  Ltd.; 

comments  due  by  10-21- 


02;  published  9-17-02  [FR 
02-23514] 
Pratt  &  Whitney;  comments 
due  by  10-21-02; 
published  9-19-02  [FR  02- 
23776] 
Ainworthlness  standards: 
Special  conditions — 
Raytheon  Aircraft  Co. 
Model  HS,125  Series 
700A  airplanes; 
comments  due  by  10- 
24-02;  published  9-24- 
02  (FR  02-24242) 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  small 
women  and  young 
children,  etc.:  phase-in 
requirements;  comments 
due  by  10-24-02; 
published  9-24-02  (FR 
02-24236) 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Foreign  corporations;  gross 
income;  exclusions; 
comments  due  by  10-22- 
02;  published  8-2-02  [FR 
02-19127] 

Correction;  comments  due 
by  10-22-02;  published 
9-17-02  (FR  C2-19127) 
Returned  or  recharacterized 
IRA  contributions: 
earnings  calculation; 
comments  due  by  10-21- 
02;  published  7-23-02  (FR 
02-18452] 
Taxpayer  identifying 
numbers;  requirement  on 
submissions;  comments 
due  by  10-23-02; 
published  7-26-02  [FR  02- 
18792] 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule: 
Respirator  and 
cardiovascular  conditions; 
evaluation  of  hypertension 
with  heart  disease; 
comments  due  by  10-21- 
02;  published  8-22-02  (FR 
02-21366] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043,  This  list  IS  also 
available  online  at  http:// 
www.nara  go  v/fedreg/ 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U,S.  Government  Pnnting 
Office,  Washington.  DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:/' 
www. access  gpogov'nara/ 
nara005.html  Some  laws  may 
not  yet  be  available 

S.  238/P.L.  107-237 

To  authonze  the  Secretary  of 
the  Intenor  to  conduct 
feasibility  studies  on  water 
optimization  in  the  Burnt  River 
basin,  Malheur  River  basin, 
Owyhee  River  basin,  and 
Powder  River  basin   Oregon 
(Oct,  11,  2002;  116  Stat. 
1485) 

S.  1175/P.L.  107-238 
Vicksburg  National  Military 
Park  Boundary  Modification 
Act  of  2002  (Oct    11.  2002; 
116  Stat.  1436) 
S.  1325/P.L.  107-239 
To  ratify  an  agreement 
between  The  Aleut 
Corporation  and  the  United 
States  of  America  to 
exchange  land  rights  received 
under  the  Alaska  Native 
Claims  Settlement  Act  for 
certain  land  interests  on  Adak 
Island,  and  for  other  purposes. 
(Oct.  11    2002;  116  Stat 
1488) 

H.J.  Res.  122/P.L.  107-240 
Making  further  continuing 
appropnations  tor  the  fiscal 
year  2003.  and  for  other 
purposes   (Oct    11.  2002    116 
Stat    1492) 
Last  List  October  11,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  http:/' 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserveiistserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


The  authentic  text  behind  the  news 


Weekly  Compilation  of 
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Note;  This  service  is  strictly 
tor  E-mail  notification  of  new 


laws    The  text  ot  laws  is  not 
available  through  this  service 


PENS  cannot  respond  to 


specific  inquiries  sent  to  this 
address 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weeklv  Compilation  of 

Presidential 
Documents 


M 


^^' 
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The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 
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Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 
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Arts  and  Humanities,  National  Foundation 
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64048 
Port  of  Port  Lavaca-Point  Comfort  and  Port  of  Corpus 

Christi  Inner  Harbor,  TX;  security  zones,  64044- 

64046 
St.  Louis  Captain  of  Port,  MO;  security  zones,  64041- 

64044 

Commerce  Department  ' 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

See  National  Telecommunications  and  Information 

Administration 
NOTICES 
Privacy  Act: 

Systems  of  records,  64085-64088 

Committee  for  ttie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Costa  Rica.  64098-64099 

Defense  Department 

NOTICES 

Meetings: 
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Electron  Devices  Advisory  Group,  64099-64100 
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Science  Board  task  forces,  64101 
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See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 
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source  category;  effluent  limitation  guidelines  and 
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Executive  Office  of  the  President 
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Federal  Aviation  Administration 
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PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Louisiana  and  Mississippi,  64080-64081 
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Meetings.  Sunshine  .\(  t.  t)41Jl 

Federal  Emergency  Management  Agency 

NOTICES 
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64121-64124 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  iilint;s 

Pacific  (ias  ii  Ele<:tnc  Co   et  al     64  1 1  I 

Riverside  Energv  Center,  LLC.  et  al  .  64  111 -64  IT) 
Applirutinn^.  /ipun/igs,  df'trrmindtiiui'^    fti 

Alternate  Flower  .Source.  Ini      ft  al  ,  t)4  1()H 

El  Paso  Natural  (ias  (.a,  .  64108-64104 

Northern  Natural  C;as  Co  ,  64104-641  10 
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Tennessee  (,,i.  Pipeline  (  n     64111 
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Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  .^(  t.  64125 

Federal  Trade  Commission 

notk;es 

Agency  information  c:ollec:tioii  activities: 

Submission  for  (1MB  review.  ( omment  recquest.  64125- 
64126 

Financial  Management  Service 

See  Fiscal  Servic;e 

Fiscal  Service 

RULES 

Book-entrv  Treasury  bonds,  notes,  and  hills: 
New  Treasury  Direct  system.  64275-64295 

Fish  and  Wildltfe  Service 

NOTICES 

Endangered  and  threatent^d  species: 
Recovery  plans — 
Star  Cactus.  64 1,^0 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Medical  Devices  Advisory  Committee,  64128 


Science  Board.  64128-64129 
Foreign  Agricultural  Service 

NOTICES 

Trade  Leads  polling  service;  termination  and  removal  from 
Internet,  64082 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
(California 

Flint  Ink  North  America  Corp,;  pigments,  inks,  and 
varnish  products.  64088-64089 
Indiana 

Flint  Ink  North  America  Corp,;  pigments,  inks,  and 
varnish  products,  64089-64090 
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varnish  products,  64093-64094 
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Forest  Service 

NOTICES 
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vegetation  management.  64082-64084 
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Modoc,  64084-64085 
Siskiyou  National  Forest,  64085 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Meetings: 
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The  President 


Presidential  Documents 


Proclamation  7608  of  October  11,  2002 


National  Cystic  Fibrosis  Awareness  Week,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Cystic  fibrosis  is  one  of  the  most  common  fatal  genetic  diseases  in  the 
United  States.  During  this  week,  we  renew  our  commitment  to  fighting 
this  deadly  disease  that  affects  an  estimated  30,000  American  men,  women, 
and  children. 

Cystic  fibrosis  is  a  genetic  disorder  that  can  be  passed  on  directly  from 
parents  to  children.  Millions  of  Americans  are  unknowing,  symptom-free 
carriers  of  the  defective  gene  that  can  cause  this  disease.  When  both  parents 
are  carriers  of  the  abnormal  gene,  their  children  have  a  1  in  4  chance 
of  being  bom  with  the  disorder,  hidividuals  who  suffer  from  cystic  fibrosis 
experience  frequent  lung  infections  and  digestive  problems  caused  by  cell 
disorders  in  the  lining  of  the  lungs,  small  intestines,  sweat  glands,  and 
pancreas. 

Though  there  is  as  yet  no  known  cure  for  cystic  fibrosis,  scientists  and 
researchers  have  made  great  progress  in  understanding  and  treating  this 
disease.  Thanks  to  these  efforts,  the  average  life  expectancy  for  people  with 
cystic  fibrosis  has  increased  significantly  in  recent  decades,  and  it  is  now 
approximately  30  years,  hi  addition,  advances  in  antibiotic  therapy  and 
the  management  of  lung  and  digestive  problems  have  improved  the  quality 
of  life  for  these  individuals. 

Recent  genetic  research  may  also  accelerate  the  discovery  of  a  cure.  To 
help  advance  the  work  to  end  cystic  fibrosis,  my  Administration  is  dedicated 
to  increasing  Federal  funding  for  medical  research  at  the  National  Institutes 
of  Health.  Until  cystic  fibrosis  is  eliminated,  we  are  hopeful  that  our  research 
efforts  will  continue  to  extend  and  improve  the  quality  of  life  of  those 
stricken  with  this  grave  disease. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  6f  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  13  through 
October  19,  2002,  as  National  Cystic  Fibrosis  Awareness  Week.  I  call  upon 
all  Americans  to  observe  this  week  with  appropriate  programs,  ceremonies, 
and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  October,  in  the  vear  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


U^ 


l-R  Doe    n2-26fi2B 

Filfd    lO-lb-02    rt  45  ^ml 
BiUiiit;  '  ode    1145-(n-P 
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Proclamation  7609  of  October  11,  2002 
National  School  Lunch  Week,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  future  success  of  our  Nation  depends  on  our  children's  healthy  develop- 
ment. Since  1946,  the  National  School  Lunch  Program  (NSLP)  has  made 
important  contributions  to  the  well-being  of  our  school  children.  As  part 
of  the  NSLP,  more  than  96,000  schools  and  residential  childcare  institutions 
serve  more  than  27  million  children  each  day.  In  addition  to  providing 
young  people  with  nutritious  meals,  this  program  supports  the  academic 
mission  of  our  schools  and  helps  to  ensure  that  all  our  Nation's  children 
reach  their  full  potential. 

To  avoid  the  formation  of  poor  eating  habits,  which  are  generally  established 
during  childhood,  we  must  encourage  positive  choices  that  fulfill  dietary 
recommendations.  It  is  critical  that  our  children  eat  sufficient  amounts  of 
fruits  and  vegetables,  reduce  fat  in  their  diets,  and  consume  essential  nutri- 
ents in  an  overall  diet  with  appropriate  calories.  By  making  modest  improve- 
ments to  their  diets  and  increasing  physical  activities,  cl  Idren  can  dramati- 
cally improve  their  overall  health. 

To  help  meet  this  goal,  the  Department  of  Agriculture  launched  the  School 
Meals  Initiative  for  Healthy  Children.  This  plan  empowers  schools  to  serve 
"kid-friendly"  meals  that  meet  the  recommendations  defined  in  the  Dietary 
Guidelines  for  Americans  and  the  Food  Guide  Pyramid.  Through  Team 
Nutrition,  a  comprehensive,  behavior-based  plan,  the  USDA  assists  schools 
by  supporting  food  service  personnel  with  important  training.  New  recipes 
are  now  created  by  teams  of  dietitians  and  chefs,  and  then  taste-tested 
by  children.  As  a  resuh,  more  children  are  enjoying  lunches  that  are  lower 
in  fat,  saturated  fat,  and  sodium. 

To  motivate  children  to  make  sound  choices.  Team  Nutrition  also  educates 
them  about  the  benefits  of  healthy  eating.  State  and  local  governments 
are  supplementing  these  programs  through  iimovative  partnerships  with  edu- 
cators, school  administrators,  community  organizations,  the  food  industry. 
and  others.  Through  these  cooperative  efforts  we  are  addressing  solutions 
to  health  problems,  such  as  the  increasing  incidence  of  childhood  obesity, 
and  we   are  enhancing  access  to  nutrition   programs   for  needy   children. 

During  National  School  Lunch  Week,  we  recognize  the  hard  work  and  dedica- 
tion of  the  thousands  of  food  service  professionals  who  plan  and'  prepare 
meals,  and  provide  vital  nutritional  education  to  our  young  people. 

In  recognition  of  the  contributions  of  the  National  School  Lunch  Program 
to  the  health,  education,  and  well-being  of  our  Nation's  children,  the  Con- 
gress, by  joint  resolution  of  October  9,  1962  (Public  Law  87-780),  as  amended, 
has  designated  the  week  beginning  on  the  second  Sunday  in  October  of 
each  year  as  "National  School  Lunch  Week"  and  has  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEIREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  13  through  October  19,  2002,  as 
National  School  Lunch  Week.  I  call  upon  all  Americans  to  join  the  dedicated 
individuals  who  administer  the  National  School  Lunch  Program  at  the  State 
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and  local  levels  in  appropriate  activities  and  celebrations  that  promote  all 
programs  that  support  the  health  and  well-being  of  our  Nation's  children. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  October,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


U^ 
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Proclamation  7610  of  October  11,  2002 
White  Cane  Safety  Day,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  white  cane  is  a  powerful  symbol  of  independence  and  opportunity 
for  visually  impaired  persons.  It  is  also  an  essential  tool  for  increasing 
mobility  and  productivity  for  those  who  are  blind  as  well  as  those  who 
suffer  from  severe  visual  impairment.  On  White  Cane  Safety  Day,  our  Nation 
renews  its  dedication  to  eliminating  barriers  for  every  disabled  American, 
especially  the  blind  and  visually  impaired. 

My  Administration  seeks  to  ensure  that  all  Americans  enjoy  full  access 
to  employment,  education,  and  all  the  blessings  of  freedom.  Through  my 
"New  Freedom  Initiative,"  we  are  working  to  provide  people  with  disabilities 
more  employment  opportunities  and  increased  access  to  new  technologies 
for  independent  living.  My  2003  budget  for  this  initiative  proposes  $145 
million  for  alternative  transportation  and  innovative  transportation  grants 
that  will  improve  accessibility  to  vital  aspects  of  society  including  schools, 
jobs,  and  places  of  worship.  By  implementing  these  and  other  important 
reforms,  we  can  make  great  progress  towards  an  America  where  individuals 
are  celebrated  for  their  talents  and  abilities,  not  judged  by  their  limitations 
and  disabilities. 

The  Congress,  by  joint  resolution  (Public  Law  88-628  .pproved  on  October 
6,  1964,  as  amended,  has  designated  October  15  o  each  year  as  "White 
Cane  Safety  Day." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  15,  2002,  as  White  Cane  Safety 
Day.  I  call  upon  public  officials,  educators,  librarians,  and  all  the  people 
of  the  United  States  to  join  with  me  in  ensuring  that  all  the  benefits  and 
privileges  of  life  in  our  great  Nation  are  available  to  blind  and  visually 
impaired  individuals,  and  to  observe  this  day  with  appropriate  ceremonies, 
activities,  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  October,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


U^ 
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Vol.   67.  No.   201 
Thursday.  October  17,  ZOOl: 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart50 

RIN3150-AG61 

Industry  Codes  and  Standards; 
Amended  Requirements:  Correction 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule;  correction. 

SUMUdARY:  On  September  26,  2002  (67 
FR  60520),  theU.S.  Nuclear  Regulatory 
Commission  (NRC)  published  a  final 
rule  amending  its  regulations  to 
incorporate  by  reference  a  later  edition 
and  addenda  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  (BPV  Code) 
and  the  ASME  Code  for  Operation  and 
Maintenance  of  Nuclear  Power  Plants 
(OM  Code)  to  provide  updated  rules  for 
construction,  inservice  inspection  (ISI), 
and  inservice  testing  (1ST)  of 
components  in  light-water  cooled 
nuclear  power  plants.  This  action 
corrects  two  errorieous  references  to  the 
NRC's  regulations  made  in  the 
supplementary  information 
accompanying  the  final  rule. 
EFFECTIVE  DATE:  October  28,  2002. 
FOR  FURTHER  INFORIWATION  CONTACT: 
Stephen  Tingen,  Division  of 
Engineering,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulator)- 
Commission,  Washington,  DC  20555- 
0001.  Alternatively,  you  may  contact 
Mr.  Tingen  at  (301)  415-1280,  or  via  e- 
mail  at:  sgt@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
final  rule,  published  on  September  26, 
2002  (67  FR  60520).  on  page  60521,  in 
the  third  column,  in  the  third  full 
paragraph,  the  first  and  second 
sentences  are  corrected  to  read  as 
follows: 

In  responding  to  this  clarification, 
several  commenters  indicated  that  the 


10-year  IVVE  and  5-year  IWL 
examination  intervals  must  coincide 
with  the  120-month  interval  update  in 
§50.55a(g)(4)(ii).  The  NRC  does  not 
agree  that  the  10-year  IWE  and  5-year 
IWL  examination  intervals  must 
coincide  with  the  120-month  interval 
update  in  §50.55a(g)(4){ii). 

Dated  at  Rockville.  .Maryland,  this  9lli  tia\ 
of  October.  2002. 

For  the  Nu(;h;ar  Regulatory  Commission. 
Michael  T.  Lesar. 
Ff^deral  Rffiister  Linison  Olticf^r. 
|FR  Doc:,  02-26342  Filed  10-15-02;  H:4.^i  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  170 
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Cost  Recovery  for  Contested  Hearings 
Involving  U.S.  Government  National 
Security  Initiatives 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  allow  the  agency  to 
recover  its  costs  associated  with 
contested  hearings  on  licensing  actions 
involving  U.S.  Government  national 
security  initiatives  through  licensing 
fees  assessed  to  the  affected  applicant  or 
licensee.  This  final  rule  is  a  special 
exception  to  the  Commission's 
longstanding  policy  of  not  charging  this 
type  of  fee  for  contested  hearings.  In  this 
case,  the  Commission  will  charge  its 
contested  hearing  costs  directly  to  the 
involved  licensee  or  applicant  rather 
than  recovering  its  costs  through  the 
annual  fees  assessed  to  all  licensees 
within  the  affected  class. 
EFFECTIVE  DATE:  November  18.  2002. 
ADDRESSES:  The  comments  received  are 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  httpJ /wwv^'.nrc.gov/reading- 
rm/adams.htmi.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 


at  1-800-397-4209,  or  301-4-1,5-4737. 
or  by  email  to  pdr^nrc.gov  If  you  do 
not  have  access  to  ADAM.S,  or  ii  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  please 
contact  the  PDR. 

Comments  received  ma\'  alscj  be 
viewed  via  the  NRC's  interactive 
rulemaking  website  [http:// 
ruIeforum.Ilnl.gov).  Thi.s  .site  provides 
the  abilitv  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site. 
contact  Ms,  Carol  Gallagher.  301-415- 
5905;  e-mail  CAG^.nn.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Carlson,  telephone  301-415- 
8165.  Office  of  the  Chief  Financial 
Officer.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC^  20555- 
0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Response  to  Comments 

III.  Final  .Action 

IV.  Voluntar\  Ctmsensus  .Standards 

V.  Environmenlnl  !m|)ait:  Categorical 

Exclusion 
\'I.  Paperwork  Reduction  .At  t  .Statement 

VII.  Regulatory  .Analvsis 

VIII.  Regulatory  Fle.\ihilit\  ( ,.Ttitu  atmn 

IX.  Backfit  .Xnalvsis 

X.  .Small  Business  Regiildt(ii\  l.nloit  eiiit-nt 

Fairness  ,\ct 

I.  Background 

The  NRC  has  a  longstanding  policy  of 
charging  the  affected  applicant  part  170 
licensing  fees  to  recover  the  agenc:v's 
costs  for  any  uncontested  hearings  that 
the  NRC  holds  on  applications  to 
construct  a  power  reactor  or  enrichment 
facilitv.  These  hearings  are  mandated  bv 
statute.  However,  the  NRC's  costs  for  all 
contested  hearings  '  have  been 
recovered  through  part  171  annual  fees 
assessed  to  the  members  of  the 
particular  class  of  licensee  to  whic;h  the 
applicant  belongs. 

The  NRC  published  the  final  rule 
establishing  the  part  170  and  part  171 
fees  for  FY  2002  on  June  24.  2002.  (67 
FR  42612)  after  considering  a  comment 


'  ,\  I  (iritfisted  priK.ecdiii);  is  il.'tinrii  in  Id  CFR  2  4 
tis  (1)  a  prcH  ei'ciinK  in  u'tiii  h  IIi>mi-  i^  ..  ( i>iiirH\  i  r^v 
iM'twc^en  the  slafi  of  the  ('.(jmniisMoii  .irid  ttic 
H|)plk  <tnl  for  a  license  (  un(  rrning  llie  issuance  of 
the  litensi^  or  an\  of  t  tie  lernis  oi  i  end  it  ions,  thereof 
or  (21  a  proceedinj^  in  whu  h  a  petition  lor  leave  to 
intervene  in  opposition  to  an  applit  atioii  tor  ,i 
lii.ensp  has  been  f^ranled  or  is  pending  liel(.rc  the 
(lonimissioii. 
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from  a  nuclear  industr\'  group 
concerning  the  assessment  of  annual 
fees  to  the  fuel  facility  class  of  licensees 
for  recoverv  of  the  costs  involving  a 
contested  hearing  related  to  the 
application  for  a  mixed  oxide  (MOX) 
fuel  fabrication  facility.  The  industry 
group  commented  that  assessing  the 
MOX  contested  hearing  costs  to  the  fuel 
facilitv  fee  class  was  unfair,  and  that  it 
was  a  violation  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90). 
as  amended,  to  charge  licensees  for  an 
agencv  activity  or  program  from  which 
the  licensees  receive  no  benefit.  The 
crmmenter  asserted  that  fuel  facility 
licensees  should  not  be  responsible  for 
bearing  the  costs  of  contested  hearings 
associated  with  MOX  fabrication 
because  this  process  has  no  relation  to 
the  NRC's  regulatory  services  from 
which  fuel  facility  licensees  obtain  a 
"benefit.-^  The  commenter  added  that  the 
beneficiaries  of  the  MOX  program  ATf 
the  Federal  government  and  the 
Nation's  citizenry  because  it  will  aid  in 
the  reduction  of  weapons-grade 
plutonium  The  commenter  contended 
that  commercial  fuel  facility  licensees 
should  not  have  to  subsidize  the  Federal 
governments  efforts  to  ensure  national 
security,  and  that  such  costs  should  be 
appropriated  through  the  General  Fund 
and  removed  from  the  NRC  fee  base 

The  NRC  responded  that  it  must 
recover  its  hearing  costs  through  either 
part  170  fees  for  services  or  through  part 
171  annual  fees  in  order  to  recover  most 
of  its  budgeted  costs  (less  the  amounts 
appropriated  from  the  Nuclear  Waste 
Fund)  through  fees  as  required  by 
OBR.\-90.  as  amended.  The 
Commission's  longstanding  policy  of 
recovering  contested  hearing  costs 
through  part  171  annual  fees  assessed  to 
the  affected  class  of  licensee  was 
confirmed  repeatedly  in  the  course  of 
many  past  fee  rulemakings,  in  court 
pleadings,  and  in  an  NRC  report  to 
Congress  on  fees. 

However,  in  this  case  the  Commission 
stated  in  the  FY  2002  final  fee  rule  that 
it  found  merit  in  the  cornmenter's 
concern  about  the  assessment  of  annual 
fees  targeted  to  the  fuel  facility  class  for 
the  MOX  contested  hearing  costs 
because  the  NRC  licensing  action, 
which  is  the  subject  of  the  hearing, 
involves  a  U.S.  Government  national 
security  initiative  to  dispose  of 
plutonium  stockpiles.  Accordingly,  the 
final  fee  rule  provided  that  FY  2002 
budgeted  costs  for  the  MOX  contested 
hearing  should  be  recovered  through 


•■  The  MOX  proRram  is  a  Federal  government 
initiative  to  ensure  national  security  thrnuRh  the 
disposition  of  plutonium  from  dismantled  nuclear 
weapons. 


part  171  annual  fees  assessed  to  all 
classes  of  licensees.  The  final  fee  rule 
also  stated  it  was  the  Commissions 
intent  to  issue  a  proposed  rule  for 
public  comment  that  would  recover  the 
costs  for  contested  hearings  on  licensing 
actions  involving  U.S.  Government 
national  security  initiatives  through  part 
1 70  fees  assessed  to  the  affected 
applicant  or  licensee,  beginning  in  FY 
2003 

The  Commission  published  its 
proposed  rule  for  comment  on  July  31. 
201)2.  in  the  Federal  Register  (67  FR 
49623).  The  comment  period  for  this 
rule  ended  August  30.  2002.  After 
considering  all  comments  received 
during  the  public  comment  period,  the 
Commission  has  now  adopted  its 
proposal  as  a  final  rule. 

Tnis  final  rule  is  a  special  exception 
to  the  Commissions  policy  of  not 
recovering  contested  hearing  costs 
through  part  170  fees  assessed  to  the 
affected  applicant  or  licensee.  This 
exception  only  applies  to  contested 
hearings  on  licensing  actions  directly 
associated  with  U.S.  Government 
national  security  initiatives,  such  as 
Presidentially-directed  national  security 
programs  The  affected  applicant  or 
licensee  will  be  responsible  for  the 
payment  of  the  part  170  fees  assessed 
for  these  types  of  contested  hearings. 
However,  because  part  170  fees  will 
only  be  assessed  for  contested  hearings 
on  licensing  actions  directly  involving 
U.S.  Government  national  security 
initiatives,  the  Commission  generally 
expects  that  the  costs  will  ultimately  be 
borne  by  the  Federal  government,  rather 
than  the  applicant. 

In  addition  to  the  contested  hearing 
on  the  MOX  fuel  fabrication  facility 
application,  any  contested  hearing  on 
the  Tennessee  Valley  Authority  (TVA) 
license  amendments  to  produce  tritium 
at  the  Watts  Bar  and  Sequoyah  reactors 
for  the  Nation's  nuclear  weapons 
program  would  be  another  example  of  a 
contested  hearing  on  a  licensing  action 
directly  invtjlving  a  U.S.  Government 
national  security  initiative  for  which 
part  1 70  fees  would  be  assessed  under 
this  final  rule. 

Examples  of  contested  hearings  on 
licensing  actions  that  do  not  involve  a 
U.S.  Government  national  security 
initiative  include  the  contested  hearing 
on  the  application  for  a  uranium 
recovery  license  filed  by  Hydro 
Resources  Inc..  and  the  contested 
hearing  on  the  independent  spent  fuel 
storage  installation  application  filed  by 
Private  Fuel  Storage  L.L.C.  Furthermore, 
this  final  rule  leaves  intact  the  existing 
policy  of  not  assessing  part  170  fees  for 
contested  hearings  associated  with 
applications  or  licenses  that  are  used  to 


provide  routine  services  to  U.S. 
Govermnent  agencies. 

It  should  be  noted  that  the 
Independent  Offices  Appropriation  Act 
(lOAA)  prohibits  the  NRC  fi-om 
assessing  part  1 70  fees  to  Federal 
agencies,  except  in  limited 
circumstances,  such  as  licensing  and 
inspection  of  TVA  power  reactors. 
Therefore,  in  most  cases,  this  final  rule 
would  not  apply  to  contested  hearings 
on  licensing  actions  involving  U.S. 
Government  national  security  initiatives 
where  a  Federal  agency  is  the  applicant 
or  licensee. 

II.  Response  to  Comments 

On  July  31,  2002  (67  FR  49623).  the 
NRC  published  for  public  comment  a 
proposed  rule  to  recover  the  agency's 
costs  for  contested  hearings  on  licensing 
actions  direcily  involving  U.S. 
Government  national  security  initiatives 
through  part  170  fees  assessed  to  the 
affected  applicant  or  licensee.  The  NRC 
received  two  comments  by  the  close  of 
the  public  comment  period  on  August 
30.  2002. 

The  comments  and  the  NRC's 
responses,  grouped  according  to  the 
issues  raised,  are  as  follows: 

1.  Comment.  One  commenter 
indicated  that  the  NRC  has  not  provided 
a  specific  definition  of  what  a  "U.S. 
Government  national  security  initiative" 
is.  and  that  the  agency's  definition 
should  be  clarified  so  as  to  eliminate 
confusion  or  potential  misapplication  of 
this  exception  to  policy.  Specifically, 
the  commenter  further  explained  that  a 
"national  security  initiative"  should 
exclude  proceedings  and  licensing 
actions  related  to  individual  plant 
security  modifications. 

Response.  The  proposed  rule 
presented  a  revised  definition  of  Special 
Projects  in  §  170.3  Definitions  to  include 
contested  hearings  on  licensing  actions 
directly  involving  U.S.  Government 
national  security  initiatives.  The 
statement  of  considerations  for  the 
proposed  rule  provided  examples  of 
contested  hearings  on  licensing  actions 
that  would  and  would  not  be  considered 
as  these  types  of  proceedings.  The  NRC 
also  proposed  to  add  a  part  1 70  fee 
exemption  provision  in  §  170.11(a)(2) 
for  contested  hearings.  This  provision 
will  codify  the  Commission's  past 
policy  of  not  charging  applicants  or 
Hcensees  for  the  costs  of  contested 
hearings,  with  one  limited  exception. 
Applicants  or  licensees  involved  in 
contested  hearings  that  the  NRC 
determines  involve  a  U.S.  Government 
national  security-related  initiative  will 
be  charged  fees  for  the  cost  of  such 
proceedings.  The  NRC  cannot  predict 
the  types  of  future  licensing  actions  that 
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will  involve  U.S.  Government  national 
security  initiatives.  Consequently,  the 
NRC  will  evaluate  such  actions  on  a 
case-by-case  basis,  and  no  further 
definition  is  being  provided  in  this  final 
rule.  However,  the  Commission  agrees 
with  the  commenter  that  licensing 
actions  related  to  individual  plant 
security  modifications,  including  those 
required  by  Federal  regulation,  do  not 
constitute  a  national  security  initiative 
for  the  purposes  of  part  170  fees. 
Accordingly,  in  this  final  rule  the 
Special  Projects  definition  under  §  170.3 
has  been  modified  to  specifically 
exclude  contested  hearings  involving 
individual  plant  security  modifications, 
including  those  required  by  Federal 
regulation.  Similarly,  the  proposed 
language  in  §  170.11(a)(2)  has  been 
revised  to  specifically  grant  an 
exemption  from  the  part  1 70  fees  for 
contested  hearings  related  to  these 
individual  plant  security  modifications. 

2.  Comment.  One  commenter  asserted 
that  this  rulemsJdng  should  be 
implemented  as  an  interim  measvire, 
and  that  the  NRC  should  actively  pursue 
whatever  legislative  changes  are 
necessary,  including  amending  the 
lOAA,  to  ensure  licensees  are  not 
required  to  fund  actions  unrelated  to 
their  licensed  activities. 

Response.  The  agency  is  presently 
bound  by  existing  legislation  to  recover 
most  of  its  budgeted  costs,  including 
costs  related  to  contested  hearings,  from 
NRC  applicants  and  licensees  through 
fees.  The  NRC's  current  policy  is  to 
recover  its  contested  hearing  costs  from 
part  171  annual  fees  assessed  to 
licensees  in  the  affected  fee  class.  This 
rulemaking  modifies  the  existing  policy 
such  that  the  NRC's  contested  hearing 
costs  associated  with  licensing  actions 
specifically  related  to  U.S.  Government 
national  security  initiatives  will  be 
assessed  directly  to  the  affected  licensee 
or  applicant  as  part  170  fees.  As  noted 
in  the  proposed  rule,  the  Commission 
generally  expects  that  these  costs  would 
ultimately  be  borne  by  the  Federal 
government  rather  than  the  applicant  or 
licensee.  This  belief  is  based  on  the 
premise  that  U.S.  Government  national 
security-related  initiatives  will  be 
sponsored  by  the  Federal  government; 
therefore,  the  sponsoring  agency  would 
reimburse  the  applicant  or  licensee  for 
any  associated  costs,  including  NRC's 
costs  for  contested  proceedings  directly 
related  to  these  initiatives. 

Congress  has  taken  action  to  remove 
from  the  fee  base  some  of  the  costs  for 
activities  that  raise  fairness  and  equity 
concerns.  However,  imlike  the  activities 
that  raise  fairness  and  equity  concerns 
related  to  NRC  licensees  having  to  pay 
the  costs  of  activities  for  which  they 


derive  no  benefit — the  agency's 
activities  related  to  contested  hearings 
on  licensing  actions  involving  a  U.S. 
Goverimient  national  security  initiative 
are  directly  related  to  regulating  the 
affected  applicant  or  licensee. 
Therefore,  assessing  the  affected 
applicant  or  licensee  for  the  NRC's  costs 
of  such  contested  hearings  does  not 
raise  fairness  and  equity  concerns,  and 
as  such,  the  Commission  does  not  plan 
to  pursue  legislation  to  remove  these 
costs  from  the  fee  base. 

3.  Comment.  A  commenter  stated  that 
the  NRC  should  provide  a  more  specific 
explanation  of  additional  exceptions  it 
plans  to  make  to  permit  allocation  of 
fees  assessed  for  costs  associated  with 
national  security-related  programs  to 
individual  applicants  or  licensees  (e.g., 
with  respect  to  petitions  filed  pursuant 
to  10  CFR  2.206  or  allegations  related  to 
national  seciu^ity  related  programs  in  an 
NRC  licensing  context). 

Response.  As  stated  in  the  proposed 
rule,  the  Commission  plans  to  consider 
recovering  its  costs  for  future  activities 
involving  U.S.  Government  national 
security-related  programs,  including 
allegations  and  10  CFR  2.206  petitions, 
through  part  170  fees  assessed  to  the 
applicant  or  licensee  in  a  manner 
consistent  with  this  final  rule.  Any 
determination  in  this  regard  that  could 
result  in  changes  to  the  NRC's  existing 
fee  recovery  policies  would  be 
published  in  the  Federal  Register  for 
public  comment. 

4.  Comment.  Both  commenters 
indicated  the  need  for  the  NRC  to  clarify 
the  intent  of  this  rulemaking  regarding 
the  cost  implications  of  these  types  of 
contested  proceedings  to  petitioners. 
One  of  the  commenters  believed  that 
this  rule  would  require  petitioners  to 
pay  all  of  the  NRC's  costs  for  contested 
proceedings  involving  U.S.  Govermnent 
national  security  initiatives. 

Response.  This  rulemaking  will  not 
require  petitioners/interveners  to  pay 
the  NRC's  costs  associated  with 
contested  hearings  on  licensing  actions 
involving  U.S.  Govenunent  national 
security  initiatives.  The  rule  will  result 
in  the  assessment  of  fees  to  the  affected 
applicant  or  licensee  to  recover  the 
NRC's  costs  for  these  types  of  contested 
proceedings.  Moreover,  the  NRC  has  no 
plans  to  propose  any  further  revision 
that  would  result  in  charging  petitioners 
for  the  NRC's  contested  hearing  costs. 

5.  Comment.  One  commenter  inquired 
about  the  applicability  of  this 
rulemaking  to  the  Yucca  Mountain 
project. 

Response.  This  rulemaking  does  not 
apply  to  the  Yucca  Mountain  project 
because  the  agency's  costs  for  this 
program  are  recovered  by  the  NRC 


through  appropriations  from  the 
Nuclear  Waste  Fund,  and  thus  are 
excluded  from  fee  recovery.  Therefore, 
the  rule  will  not  result  in  the  NRC 
assessing  fees  to  recover  the  agency's 
costs  for  the  Yucca  Mountain 
proceeding. 

6.  Comment.  One  commenter  asked 
who  was  responsible  for  making  the 
"national  security"  determination. 

Response.  The  NRC  will  make  the 
final  determination  of  whether  a 
particular  licensing  action  is  directly 
related  to  a  U.S.  Government  national 
security  initiative.  This  decision  will  be 
made  on  a  case-by-case  basis.  In  those 
instances  where  the  NRC  decides  a 
licensing  action  is  related  to  a  U.S. 
Government  national  security  initiative, 
and  the  licensing  process  involves  a 
contested  hearing,  the  licensee  or 
applicant  will  be  assessed  part  1 70  fees 
to  recover  the  agency's  costs  associated 
with  the  contested  proceeding. 

7.  Comment.  A  commenter  questioned 
whether  this  rule  would  affect  the 
licfensing  process  based  on  a 
determination  of  a  national  security 
initiative. 

Response.  This  rulemaking  will  not 
affect  the  NRC's  licensing  process,  nor 
will  it  change  how  the  agency  executes 
its  regulatory  oversight  mission.  This 
final  rule  concerns  an  exception  to  the 
NRC's  existing  fee  policy,  and  narro'.vly 
focuses  on  cost  recovery  associated  with 
contested  hearings  involving  U.S. 
Government  national  security 
initiatives. 

III.  Final  Action 

The  NRC  is  amending  10  CFR  part 
170  to  establish  a  provision  for  assessing 
part  1 70  fees  to  the  affected  applicant  or 
licensee  to  recover  the  NRC's  full  costs 
of  contested  hearings  on  licensing 
actions  directly  involving  U.S. 
Government  national  security 
initiatives,  as  determined  by  the  NRC. 
To  implement  this  special  exception  to 
the  Commission's  longstanding  policy 
of  not  assessing  part  1 70  fees  for 
contested  hearing  costs,  the  NRC  is 
adding  a  fee  exemption  to  §170.11  for 
contested  hearings.  This  provision  will 
codify  the  Commission's  past  policy  of 
not  charging  applicants  or  licensees  for 
the  costs  of  contested  hearings,  with  one 
limited  exception.  Applicants  or 
licensees  involved  in  contested  hearings 
that  the  NRC  determines  involve  a  U.S. 
Government  national  security-related 
initiative  will  be  charged  fees  for  the 
cost  of  such  proceedings.  A  conforming 
revision  is  being  made  to  §  170.11(a)  to 
add  the  term  special  project  fees  to  the 
existing  list  of  fee  types  that  will  not  be 
assessed  under  the  exemption 
provision.  The  NRC  is  also  revising  the 
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definition  of  Special  Proirtts  in  *»  170.3 
to  include  contested  hearings  on 
licensing  actions  related  to  U.S. 
Government  national  security 
initiatives,  and  is  making  corresponding 
{  hanges  to  the  section  related  to  the 
payment  of  special  project  fees,  to  fee 
category  I  of «?  170.21.  and  to  fee 
category  12  oft?  170  J 1.  Onlv  those 
contested  hearings  on  licensing  af:tions 
directly  associated  with  a  U.S. 
Government  national  security  initiative. 
su(  h  as  those  specifically  related  to 
Presidentiallv-directed  naticmal  sec:urity 
programs,  will  be  subject  to  cost 
recovery  under  part  170.  The  NRC;  will 
I  oatinue  to  recover  its  costs  for  (hose 
( (uitested  hearings  that  are  exempted 
from  part  170  fees  through  part  171 
annual  fees  assessed  to  the  affected  class 
of  licensees. 

The  final  rule  will  not  be  a  "major" 
final  action  as  defined  hv  the  Small 
Business  Regulatory  Enforcement 
Fairness  .^ct  of  1996.  Therefore,  the 
final  rule  will  become  effec  tive  ;K1  days 
after  puhlii  .itiun  in  the  Federal 
Register 

As  stated  in  \h^•  prnpiist-d  rule,  the 
\'RC;  does  not  plan  tn  mail  this  final  rule 
to  all  licensees,  how^■yer.  a  copy  of  this 
final  rule  will  be  mailed  tn  any  licensee 
or  other  person  upon  spec  ific  request 
To  request  a  copy,  contact  the  License 
Fee  and  Accounts  Receitable  Branch. 
Division  of  Accounting  and  Finance. 
Office  of  the  Chief  Financial  Officer,  at 
.<01— 415-7554.  or  e-mail  us  at 
/^ppsfJ/irc  tjov  in  addition  to  publu  atimi 
in  the  Federal  Register,  the  final  rule 
will  be  available  on  the  Internet  at  http:/ 
■  rulefnrum  llnl  gov  for  at  least  90  days 
after  the  effective  date  of  the  final  rule. 

IV.  Voluntary  Consensus  Standards 

The  National  Technology  Transhjr 
and  Advancement  Act  of  1995.  Pub.  L. 
104-1  \  i.  re(|uires  that  Federal  agencies 
use  technical  standards  that  dTi- 
developed  or  adopted  by  voluntary 
crmsensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical   In  this  final  rule,  the  NRC 
IS  amt-nding  part  170  to  recover  costs 
horn  appln  ants  or  licensees  in 
contested  hearings  involving 
Commission-specified  U.S.  Government 
national  security-related  initiatives. 
This  action  does  not  (  onstitute  the 
establishment  of  a  standard  th.it 
contains  generally  applicable 
requirements. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  .\R(;  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 


51.22(c)(1).  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  the  final  regulation. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  does  not  contain 
information  collection  requirements 
and.  thereftire.  is  not  subject  to  the 
retpiireiiieats  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

VII.  Regulatory  Analysis 

rhis  final  rule  was  developed 
pursuant  to  Title  V  of  the  Independent 
Offices  Appropriation  .Act  of  1952 
(lOAA)  (31  ILS.C.  9701)  and  the 
(^jmmission's  fee  guidelines.  When 
devt^loping  these  guidelines  the 
Commission  took  into  account  guidance 
pro\uied  in  Satmnul  Cable  Television 
AssociatiDii.  Inc  v.  I'nited  States.  415 
U.S.  3b  (1974)  and  Federal  Power 
Commission  v.  New  England  Power 
Company.  415  ITS.  345  (1974).  In  these 
decisions,  the  Supreme  Court  held  that 
the  lOAA  authorizes  an  agency  to 
charge  fees  for  special  benefits  rendered 
to  identifiable  persons  measured  by  the 
"value  to  the  recipient"  of  the  agency 
service    The  meaning  of  the  lOA.A  was 
further  clarified  on  December  16.  1976, 
by  four  dec  isions  of  the  U.S.  Court  of 
.■\ppeals  for  the  District  of  (Columbia: 
S'ational  ImIiU'  Television  Association 
\    Federal  Communications 
(A>ninussion.  554  F.2d  1094  (DC.  Cir. 
1976);  S'ational  Assuiiation  of 
Broadcasters  v  Federal 
Communications  Commission.  554  F.2d 
1118  (DC.  Cir.  1976):  Electronic 
Industries  Association  v.  Federal 
Communications  Commission.  554  F.2d 
1109  (D.C.  Cir.  1976):  and  Capital  Cities 
Communication.  Inc  v.  Federal 
CommunH  ations  (Commission.  554  F.2d 
1135  (D  C;.  Cir   1976).  The  Commission's 
fee  guidelines  were  developed  based  on 
these  legal  decisions. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24.  1979.  by  the  U,S. 
Court  of  Appi-als  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Hegulator\-  (Commission.  601 
F.2d  223  (5th  Cir   1979).  cert,  denied. 
444  US    1  102  (1980) 

VIII.  Regulatory  Flexibility 
Certification 

In  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  605(b)).  the 
Commission  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impac:t  on  a  substantial  number  of  small 
entities.  This  final  rule  will  impose  a  fee 
on  a  ver\'  limited  number  of  applicants 
or  licensees  to  recover  the  costs  of 


contested  hearings  involving 
Commission-specified.  U.S.  Government 
national  security-related  initiatives,  and 
it  is  unlikely  that  these  few- 
organizations  would  fall  within  the 
scope  of  the  definition  of  'small 
entities"  set  forth  in  the  Regulatory 
Flexibilitv  Act.  or  the  size  standards 
established  by  the  NRC  (10  CFR  2.810). 

EX.  Backfit  Analysis 

The  NRC  has  determined  that  its 
backfit  rules  do  not  apply  to  this  final 
rule  and  therefore,  that  a  backfit 
analysis  is  not  required  for  this  final 
rule,  because  these  final  amendments  do 
not  impose  anv  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
Chapter  1. 

X.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  ac:tion  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs,  of 
the  Office  of  Management  and  Budget. 

List  of  Subjects  in  10  CFR  Part  170 

Byproduct  material.  Import  and 
export  licenses.  Intergovernmental 
relations.  Non-payment  penalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors,  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  the 
.\tomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended:  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  170. 

PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  Sec.  9701.  Pub.  L.  97-2.^8,  9fi 
,Sl,it    1051  ('31  V.S.C  9701):  .sc'c  .  .301.  Pub.  L. 
92-,T14,  8f)  Stat.  227  (42  I'.S C  2201vv);  sec. 
201.  Pub.  L.  m^.m.  88  Stat.  1242.  as 
amended  (42  X'.S.C.  5841):  sec.  205.i.  Pub.  L. 
101-576.  104  Stat.  2842,  as  amended  Cn 
U.S.C.  V)01,  902). 

2.  Section  170.3  is  amended  by 
revising  the  definition  of  Special 
Projects  to  read  as  follows: 

§170.3    Definitions. 

***** 

Special  Projects  means  those  requests 
submitted  to  the  Commission  for  review 
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for  which  fees  are  not  otherwise 
specified  in  this  chapter  and  contested 
hcjarings  on  licensing  actions  directly 
related  to  U,S,  Government  national 
security  initiatives,  as  determined  by 
the  NRC.  Examples  of  special  projects 
include,  but  are  not  limited  to, 
ctmtested  hearings  on  licensing  actions 
directly  related  to  Presidentially- 
directed  national  security  programs, 
topical  report  reviews,  early  site 
reviews,  waste  solidification  facilities, 
route  approvals  for  shipment  of 
radioactive  materials,  services  provided 
to  certify  licensee,  vendor,  or  other 
private  industry  personnel  as  instructors 
for  part  55  reactor  operators,  reviews  of 
financial  assurance  submittals  that  do 
not  require  a  license  amendment, 
reviews  of  responses  to  Confirmatory 
Action  Letters,  reviews  of  uranium 
recovery  licensees'  land-use  survey 
reports,  and  reviews  of  10  CFR  50.71 
final  safety  analysis  reports.  Special 
Projects  does  not  include  those 
contested  hearings  for  which  a  fc?e 
e.xemption  is  granted  in§170. 11(a)(2), 
including  those  related  to  individual 
plant  security  modifications. 
***** 

3,  In  §170.11,  the  introductory  text  of 
paragraph  (a)  is  revised  and  paragraph 
(a)(2)  is  added  to  read  as  follows: 


§170.11     Exemptions. 

(a)  No  application  fees,  license  fees, 
renewal  fees,  inspection  fees,  or  special 
project  fees  shall  be  required  for: 

***** 

(2)  A  contested  hearing  conducted  by 
the  NRC  on  a  specific  application  or  the 
authorizations  and  c:onditions  ot  a 
spec;ific  NRC  licu'iise.  c(>rtii'ic;ate.  or 
other  authorization,  including  those 
involving  individual  plant  security 
modifications.  This  ex(>mption  does  not 
apply  to  a  c:ontestt>d  bearing  on  a 
licensing  action  that  the  NRC' 
determines  directly  in\o|y('s  a  L'.S. 
Government  national  scnurity-rclated 
initiative,  including  those  specificialh 
associated  with  Presidf'nliHll\-direc:ted 
national  secnirity  prograni>. 
*         *         *         «         ^ 

4.  In  §170.12,  paragraph  id)  is  revised 
to  read  as  follows: 

§  170.12     Payment  of  fees. 

***** 

(d)  Special  Project  Fees.  [1]  Fees  tor 
spec;ial  projec:ts  are  based  on  the  full 
cost  of  the  review  or  c:ontested  bewaring. 
Special  projec;ts  inc:lude  activities  suL:h 
as — 

(i)  Topic:al  reports: 

(ii)  Financial  assuranc:e  submittals 
that  do  not  require  a  lic:ense 
amendment; 

(iii)  Responses  to  CAinfirmatory  Action 
Letters: 

(iv)  Uranium  n'c:overy  licensees'  land- 
use  survey  reports: 

Schedule  of  Facility  Fees 

[See  footnotes  at  end  of  table] 


(v)  10  CFR  50.71  fin.il  -dii'tN  aii.dysis 
reports:  and 

(vi)  Contested  liearings  on  licensing 
actions  directly  in\'ol\ing  U.S. 
CIoM'rnment  national  si-i  iirity 
initiatives,  as  determined  by  the  NRC. 

(2)  The  NRC  intends  to  bill  each 
applicjant  or  lie  cMisee  at  quarterly 
intervals  until  the  review  or  contested 
hearing  is  c  oniplcted  Each  bill  will 
idcntifN'  the  diicunients  submittc^d  for 
review  or  the  specific  i  ontested  hearing 
and  the  c;osts  related  to  ciach.  The  fees 
are  payable  upon  notification  by  the; 
Commission. 
*         *         »         *         * 

5.  In  §  170.21.  liii'  introductory  text  is 
presented  for  thr  (  niucnience  of  the 
user  and  Categorx  I  i^  reviscnl  tcj  read  as 
follows: 

§  1 70.21     Schedule  of  tees  for  production 
and  utilization  facilities,  review  of  standard 
referenced  design  approvals,  special 
projects,  inspections,  and  Import  and 
export  licenses. 

.-\pplic:ants  tor  c mi^trui  tiuii  permits. 
nianufac:turing  licenses,  operating 
lic;enses.  import  and  export  lic;enses. 
approvals  of  iai:ility  standard  reference 
designs.  re-cjualific:atii)n  and 
n'plac:<nnent  exaniination-  for  re.ic  tor 
operators,  and  spec  ial  projects  and 
holders  of  c:onstriu:tion  permits. 
Iic:enses.  and  other  approvals  shall  pay 
fees  for  the  following  categories  of 
s(!r\ices. 


Facility  categories  and  type  of  fees 


Fees  I  - 


J.  Special  projects: 

Approvals  and  preapplication/licensing  activities ^^^^  Cost 

Inspections  3 '^""  ^osi. 

Contested  hearings  on  licensing  actions  directly  related  to  U.S.  Government  national  security  initiatives  Full  Cost 


'  Fees  will  not  be  charged  for  orders  Issued  by  the  Commission  under  §2  202  of  this  chapter  or  for  amendments  resulting  specifically  trom  the 
requirements  of  these  types  of  Commission  orders.  Fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the  Com- 
missions  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g  10  CFR  50  12.  73  5)  and  any  other  sections  m  effect  now  or  in  tne 
future  regardless  of  whether  the  approval  is  in  the  form  of  a  license  amendment  letter  of  approval,  safety  evaluation  report  or  other  form  Fees 
for  licenses  in  this  schedule  that  are  initially  Issued  for  less  than  full  power  are  based  on  review  through  the  issuance  of  a  tuit  power  license 
(generally  full  power  is  considered  100  percent  of  the  facility's  full  rated  power)  Thus,  if  a  licensee  received  a  low  power  ticense  or  a  iemporar\ 
license  for  less  than  full  power  and  subsequently  receives  full  power  authonty  (by  way  ot  license  amendment  or  otherwise)  the  total  costs  for  itic 
license  will  be  determined  through  that  period  when  authority  is  granted  for  full  power  operation  If  a  situation  arises  in  which  the  Commission  de- 
termines that  full  operating  power  for  a  particular  facility  should  be  less  than  100  percent  of  full  rated  power,  the  total  costs  for  the  icense  wii  be 
at  that  determined  lower  operating  power  level  and  not  at  the  100  percent  capacity 

2  Full  cost  tees  will  be  determined  based  on  the  professional  staff  time  and  appropnate  contractual  support  services  expended  For  applica- 
tions currently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  for  the  review,  the  professional  staff  hours  expencJed  for 
the  review  of  the  application  up  to  the  effective  date  of  the  final  rule  will  be  determined  at  the  professional  rates  in  effect  at  the  time  the  service 
was  provided  For  those  applications  currently  on  file  for  which  review  costs  have  reached  an  applicable  fee  ceiling  established  by  the  Ju-.e  20 
1984  and  Juiy  2  1990  rules  but  are  still  pending  completion  of  the  review,  the  cost  incurred  after  any  applicable  ceiling  was  reached  '*'''^oug[' 
January  29  1989  will  not  be  billed  to  the  applicant  Any  professional  staff-hours  expended  above  those  ceilings  on  or  after  Januar\  30  1989. 
will  be  assessed  at  the  applicable  rates  established  by  §  170  20.  as  appropnate.  except  for  topical  reports  whose  costs  exceed  S50  000  Costs 
which  exceed  S50  000  for  any  topical  report,  amendment,  revision  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30. 
1989,  through  August  8,  1991,  will  not  be  billed  to  the  applicant  Any  professional  hours  expended  on  or  after  August  9  1991  wih  be  assessed 
at  the  applicable  rate  established  in  §170.20. 
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'  Inspections  covered  by  this  schedule  are  both  routine  and  non- routine  safety  and  safeguards  inspections  performed  by  NRC  for  the  purpose 
of  review  or  follow-up  of  a  licensed  program  Inspections  are  performed  through  the  full  term  of  the  license  to  ensure  that  the  authonzed  activities 
are  being  conducted  in  accordance  with  the  Atomic  Energy  Act  of  1954,  as  amended,  other  legislation.  Commission  regulations  or  orders,  and 
the  terms  and  conditions  of  the  license  Non-routine  inspections  that  result  from  third-party  allegations  will  not  be  subject  to  fees. 


6.  In  §  170.31.  the  introductory  text  is 
presented  for  the  convenience  of  the 
user  and  Categorv'  12.  is  revised  to  read 
as  follows: 


§  1 70.31    Schedule  of  fees  for  materials 
licenses  and  ottter  regulatory  services, 
including  inspections,  and  import  and 
export  licenses. 

Applicants  for  materials  licenses, 
import  and  export  licenses,  and  other 
regulatory  services,  and  holders  of 

Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


materials  licenses  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  The  following 
schedule  includes  fees  for  health  and 
safety  and  safeguards  inspections  where 
applicable: 


Category  of  matenals  licenses  and  type  of  fees ' 


Fee-^ 


12  Special  projects 

Approvals  and  preapplication/licensing  activities  Full  Cost. 


Inspections 


Full  Cost. 


Contested  heanngs  on  licensing  actions  directly  related  to  US.  Government  national  secunty  initiatives  Full  Cost. 


1  Types  of  Zees— Separate  charges,  as  shown  in  the  schedule,  will  be  assessed  for  pre-application  consultations  and  reviews  and  applications 
for  new  licenses  and  approvals,  issuance  of  new  licenses  and  approvals,  certain  amendments  and  renewals  to  existing  licenses  and  approvals, 
safety  evaluations  of  sealed  sources  and  devices,  generally  licensed  device  registrations,  and  certain  inspections.  The  following  guidelines  apply 
to  these  charges 

(a)  Application  and  registration  lees  Applications  tor  new  matenals  licenses  and  export  and  import  licenses;  applications  to  reinstate  expired, 
terminated  or  inactive  licenses  except  those  subiect  to  tees  assessed  at  full  costs;  applications  filed  by  Agreement  State  licensees  to  register 
under  the  general  license  provisions  of  10  CFR  150  20;  and  applications  for  amendments  to  materials  licenses  that  would  place  the  license  in  a 
higher  fee  category  or  add  a  new  fee  category  must  be  accompanied  by  the  prescribed  application  fee  for  each  category 

( 1 )  Applications  for  licenses  covenng  rrwre  than  one  fee  category  of  special  nuclear  matenal  or  source  material  must  be  accompanied  by  the 
prescnbed  application  fee  for  the  highest  fee  category 

(2)  Applications  for  new  licenses  that  cover  both  byproduct  matenal  and  special  nuclear  matenal  in  sealed  sources  for  use  in  gauging  devices 
will  pay  the  appropnate  application  fee  tor  fee  Category  1C  only 

(b)  Licensing  fees  Fees  for  reviews  of  applications  tor  new  licenses  and  for  renewals  and  amendments  to  existing  licenses,  for  pre-application 
consultations  and  for  reviews  of  other  documents  submitted  to  NRC  for  review,  and  for  project  manager  time  for  fee  categories  subject  to  full 
cost  fees  (fee  Categones  1A.  IB.  IE  2A.  4A.  58  10A  11,  12.  13A,  and  14)  are  due  upon  notification  by  the  Commission  in  accordance  with 
§170 12(b)  ^      , 

(c)  Amendment  fees  Applications  for  amendments  to  export  and  import  licenses  must  be  accompanied  by  ttie  prescritied  amendment  fee  for 
each  license  affected  An  application  for  an  amendment  to  a  license  or  approval  classified  in  more  than  one  fee  category  must  be  accompanied 
by  the  prescnbed  amendment  fee  for  the  category  affected  by  the  amendment  unless  the  amendment  is  applicable  to  two  or  more  fee  cat- 
egories, in  which  case  the  amendment  fee  tor  the  highest  fee  category  would  apply 

(d)  Inspection  fees  Inspections  resulting  from  investigations  conducted  by  the  (Dtfice  of  Investigations  and  non-routine  inspections  that  result 
from  third-party  allegations  are  not  subfect  to  fees  Inspection  fees  are  due  upon  notification  by  the  Commission  in  accordance  with  §  170.12(c). 

(e)  Generally  licensed  device  registrations  under  10  CFR  31  5  Submittals  of  registration  Information  must  be  accompanied  by  the  prescribed 
\gg 

-Fees  will  not  be  charged  tor  orders  issued  by  the  Commission  under  10  CFR  2.202  or  for  amendments  resulting  specifically  from  the  require- 
ments of  these  types  of  Commission  orders  However,  fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the 
Commissions  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (eg.,  10  CFR  30.11,  40.14,  70.14,  73.5,  and  any  other  sections  in 
effect  now  or  in  the  future)  regardless  ol  whether  the  approval  is  in  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report, 
or  other  form  In  addition  to  the  tee  shown  an  applicant  may  be  assessed  an  additional  fee  for  sealed  source  and  device  evaluations  as  shown 
in  Categones  9A  through  9D 

'Full  cost  fees  will  be  determined  based  on  the  professional  staff  time  multiplied  by  the  appropnate  professional  hourty  rate  established  in 
§  170  20  in  effect  at  the  time  the  service  is  provided  and  the  appropnate  contractual  support  services  expended.  For  applications  currently  on  file 
for  which  review  costs  have  reached  an  applicable  fee  ceiling  established  by  the  June  20,  1984,  and  July  2,  1990,  mies,  but  are  still  pending 
completion  of  the  review  the  cost  incurred  atter  any  applicable  ceiling  was  reached  through  January  29,  1989,  will  not  be  billed  to  the  applicant. 
Any  professional  staff-hours  expended  above  those  ceilings  on  or  atter  January  30.  1989,  will  be  assessed  at  the  applicable  rates  established  by 
§170  20  as  appropnate  except  for  topical  reports  whose  costs  exceed  $50,000  Costs  which  exceed  $50,000  for  each  topical  report,  amend- 
ment, revision,  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30,  1989,  through  August  8.  1991,  will  not  be  billed  to 
the  applicant  Any  professional  hours  expended  on  or  atter  August  9   1991 ,  will  be  assessed  at  the  applicable  rate  established  in  §  170.20. 
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Dated  at  Rockville,  Maryland,  this  8th  day 
of  October.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Jesse  L.  Punches, 
Chief  Financial  Officer. 

[PR  Doc.  02-26446  Filed  10-16-02;  8:45  am] 
BILUNO  CODE  TSWMII-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE~40-AD;  Amendment 
39-1 291 1 ;  AD  2002-21-05] 

RIN  2120-AA64 

Airworthiness  Directives;  REVO, 
Incorporated  iUlodels  Lake  IJV-4,  Laice 
UK-4A,  l^lte  iJk-4P,  i^lce  UV-4-200, 
and  Laice  IModei  250  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  REVO,  hicorporated 
(REVO)  Models  Lake  LA-^.  Lake  LA- 
4A.  Lake  LA-4P,  Lake  LA-4-200,  and 
Lake  Model  250  airplanes.  This  AD 
requires  you  to  inspect  the  upper  and 
lower  wing  spar  doublers  and  angles  for 
cracks  at  a  certain  time  after  the 
incorporation  of  Modification  Kit  B-79 
or  FAA-approved  equivalent,  replace 
any  cracked  wing  spar  doubler  or  angle, 
and  report  the  results  of  the  inspection 
to  the  Federal  Aviation  Administration 
(FAA).  The  kit  modification  consists  of 
installing  a  doubler  kit  to  give  the  spar 
an  adequate  fatigue  life.  This  AD  is  the 
result  of  an  incident  of  a  crack  foimd  at 
the  most  outboard  wing  attachment 
fitting  hole  on  one  of  the  affected 
airplanes  with  the  modification 
incorporated.  The  actions  specified  by 
this  AD  are  intended  to  prevent  wing 
spar  failure  caused  by  cracks  in  the 
wing  spar  doublers  or  angles,  which 
could  result  in  the  wing  separating  from 
the  airplane  with  consequent  loss  of 
control. 

DATES:  This  AD  becomes  effective  on 
October  23,  2002. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  November  1,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-40-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106,  You 


may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-40-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  information  related  to 
this  AD  from  FAA,  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
40-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  B.  Noll,  Aerospace  Engineer. 
FAA,  Boston  Aircraft  Certification 
Office,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803; 
telephone:  (781)  238-7160;  facsimile: 
(781)  238-7170. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  a  report  of  a 
crack  at  the  most  outboard  wing 
attachment  fitting  bolt  hole  on  a  REVO 
Model  Lake  LA-4-200  airplane.  This 
airplane  had  incorporated  the 
modification  ft-om  AD  2000-10-22, 
Amendment  39-11746  (65  FR  34065. 
May  26,  2000).  which  requires  the 
following  on  REVO  Models  Lake  LA^. 
Lake  LA-4A.  Lake  LA^P,  Lake  LA-4- 
200,  and  Lake  Model  250  airplanes: 

— Inspection  of  the  left  and  right  wing 

upper  and  lower  spar  doublers  for 

cracks; 
— Replacement  of  any  cracked  parts; 

and 
— Incorporation  of  the  B-79 

Modification  Kit  or  FAA-approved 

equivalent. 

This  modification  consists  of 
installing  a  doubler  kit  to  give  the  spar 
an  adequate  fatigue  life.  The  repetitive 
inspections  are  no  longer  required  after 
incorporation  of  this  modification. 

AD  2000-10-12  was  the  result  of 
reports  of  a  fatigue  crack  found  at  the 
second  most  inboard  wing  attachment 
bolt  hole  on  one  of  the  affected 
airplanes  and  similar  fatigue  cracking 
on  seven  more  of  the  affected  airplanes. 

The  most  recent  accident  airplane  had 
accumulated  about  50  hours  time-in- 
service  (TIS)  since  incorporating  the 
modification  required  by  AD  2000-10- 
22. 


What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected,  could 
result  in  wing  spar  failure  and  the  wing 
separating  from  the  airplane  with 
consequent  loss  of  control. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  Has  FAA  Decided? 

The  FAA  has  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that; 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  REVO  Models  Lake  LA-4, 
Lake  LA^A,  Lake  LA-4  P.  Lake  LA- 
4-200,  and  Lake  Model  250  airplanes 
of  the  same  type  design: 

— The  affected  airplanes  that 

incorporate  the  modification  required 
by  AD  2000-10-22  should  have  the 
wing  spar  doublers  and  angles 
inspected  for  cracks  and  have  any 
cracked  parts  replaced:  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Does  This  AD  Require? 

This  AD  requires  you  to  accomplish 
the  following: 

— Inspect  the  upper  and  lower  wing 
spar  doublers  and  angles  for  cracks  at 
a  certain  time  after  the  incorporation 
of  Modification  Kit  B-79  or  FAA- 
approved  equivalent  as  required  by 
AD  2000-10-22; 

— Replace  any  cracked  wing  spar 
doubler  or  angle;  and 

— Report  the  results  of  the  inspection  to 

FAA. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  information  that 
may  have  influenced  this  action. 

Will  I  Have  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule? 

Because  the  unsafe  condition 
described  in  this  document  could  result 
in  the  wing  separating  from  the  airplane 
with  consequent  loss  of  control,  we  find 
that  notice  and  opportunity  for  public 
prior  comment  are  impracticable. 
Therefore,  good  cause  exists  for  making 
this  amendjment  effective  in  less  than  30 
days. 
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Comments  Invited 

How  Do  I  Comment  on  This  AD' 

Although  this  action  is  in  the  form  nf 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment.  FAA  invites  your  comments 
on  the  rule.  You  mav  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  vour 
comments  to  the  address  specified 
under  the  caption  ADDRESSES  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  specified  above 
We  mav  amend  this  rule  in  light  of 
comments  received.  Factual  informatiim 
that  supports  your  ideas  and  suggestions 
IS  extremely  helpful  in  evaluating  the 
effectiveness  of  the  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  There  Anv  Specific  Portions  of  the 
AD  I  Should  Pav  Attention  To/ 

We  specifically  invite  comments  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  may  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  ( oncerns 
the  substantive  parts  of  this  AD 


//oM  Can  I  Be  Sure  FAA  Receives  My 
Comment^ 

If  you  want  us  to  acknowledge  the 
receipt  of  your  written  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
■Comments  to  Docket  No.  2002-CE-^O- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Re^latory  Impact 

Does  This  AD  Impact  Various  Entities? 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Clovernment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore.  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

We  have  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory'  action 
under  Executive  Order  12866.  h  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator^' 


Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket, 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2002-21-05     Revo,  Incorporated: 

Amendment  39-12911:  Docket  No. 

2002-CE-40-.AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  applies  to  the  model  and  serial 
number  airplanes  in  paragraph  (a)(1)  of  this 
.■\D  and  that  incorporate  any  of  the  wing  spar 
part  numbers  (or  FAA-approved  equivalent 
part  numbers)  specified  in  paragraph  (a)(2)  of 
this  AD; 


(1)  Affected  Airplanes  This  following  model  ami  s.-ridl  miniher  dirplanes,  <  ertifit.ated  in  anv  (.ategory,  are  affected  by  this  AD; 


Model 

Sena!  Nos. 

Lake  LA-4                                

246  through  421,  423  through  429.  445,  and  446 

Lake  LA-4A     

244  and  245 

Lake  LA-4P                                 

121 

Lake  LA-4-200     

422.  430  through  444,  and  all  serial  numbers  after  446. 

Lake  Model  250    

1  through  232 

(2)  Wing  Spar  Part  Numbers  Incorporated  The  following  specifies  the  part  numbtrs  oi  the  wing  spars  that  are  installed  on  the  affected 
airplanes; 


Wing  spar  parts 

Part  Nos 

Uooer  Soar  Cao  Anotes        

2-1610-015  and  2-1610-016 

Lower  Spar  Cap  Angles       

2-1610-075  and  2-1610-076 

Upper  Spar  Doublers    

2-1610-061  and  2-1610-081  and  2-1 610-065 

Lower  Spar  Doublers   

2-1610-063  and  2-1610-083 

(b)  Who  must  comply  with  this  AD? 
.■\iivone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AU  must  comply  with  this  AD 


(c)  What  prohlfiu  dafs  this  AD  address^  could  result  in  the  wing  separating  from  the 

The  ac  tions  spei  ified  bv  this  .^D  are  intended      airplane  with  consequent  loss  of  control, 
to  prevent  wing  spar  failure  caused  bv  tracks  Id)  What  must  I  do  to  address  this 

in  the  wing  spar  doublers  or  angles,  whic  h  problem'  To  address  this  problem,  you  must 

accomplish  the  following  actions; 
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Actions 


(1)  Inspect  Vne  wing  spar  doublers  and  spar  cap  angles  for  cracks  from 
ttie  root  end  to  the  outtxMrd  of  the  wing  attachment  fittings,  as  fol- 
lows: 

(i)  From  inside  ttie  wtieel  well,  dean  the  upper  and  lower  wing 
spar  doublers  and  adjoining  structure  to  ttve  paint.  Use  a  deter- 
gent or  mineral-t)ased  solvent. 

(ii)  Use  a  strong  ligtrt  source  and  a  3x  magnifying  glass  to  inspect 
the  exposed  areas  of  the  upper  and  lower  spar  doublers  and  ad- 
joining structure  for  cracks.  Use  a  mirror  to  inspect  the  exposed 
edge  of  ttie  spar  cap  angle  behind  the  doubler. 

(2)  Replace  any  doubler  or  angle  found  cracked  during  the  inspection 
required  by  paragraphs  (d)(1),  (d)(1)(i),  and  (d)(1)(ii)  of  this  AD.  Re- 
place with  new  parts  that  incorporate  the  same  part  numtiers  or 
FAA-approved  equivalent  part  numbers. 

(3)  Report  the  results  of  the  inspection  to  the  FAA  at  the  address  spec- 
ified in  paragraph  (f)  of  this  AD.  Use  the  inspection  report  that  is  in- 
cluded as  Figure  1  of  this  AD.  The  Office  of  Management  and  Budg- 
et (0MB)  approved  the  information  collection  requirements  contained 
in  this  regulation  under  ttie  provisions  of  the  Papenwori<  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.)  and  assigned  OMB  Control 
Number  2120-0056. 


Compliance 


Upon  accumulating  25  hours  time-in-service  (TIS)  after  incorporating 
Modification  B-79  or  FAA-approved  equivalent  (the  modification  re- 
quired by  AD  2000-10-22)  or  within  the  next  10  hours  TIS  after  Oc- 
tober 23,  2002  (the  effective  date  of  this  AD),  whichever  occurs  later, 
unless  already  accomplished  after  accumulating  25  hours  TIS  after 
incorporating  the  modification  required  by  AD  2000-10-22 


Prior  to  further  flight  after  the  inspection. 


Within  7  days  after  the  the  inspection  required  by  this  AD  or  7  days 
after  October  23,  2002  (the  effective  date  of  this  AD),  whichever  oc- 
curs later. 


Figure  1  to  AD  2002-21-05 — Inspection 
Report 

Report  the  following  information  to: 
Manager,  Boston  Aircraft  Certification  Office, 
Engine  And  Propeller  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299,  Fax:  (781) 
238-7170. 

Operator/Repair  Station    

Aircraft  Model 

Aircraft  S/N 

Date  of  Inspection 

Aircraft  Time-in  Service  (TIS): 

Total 

Since  installation  of  AD  2000-10-22  Kit 

Note:  Add  additional  pages  for  the 
following  for  each  part  inspected. 
Part  No.  


Inspection 

Pass     

Fail 


If  a  crack  is  found,  indicate  the 
approximate  location  on  the  part  and  the 
length  of  the  crack  in  inches: 


Part  Time-In  Service  (TIS)  (Hours): 

Estimated 

Actual 

Unknown 


(e)  Can  I  comply  with  this  AD  in  any  other 
wav?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Boston  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Boston  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD,  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 


that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  gel  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mr.  Richard  B.  Noll, 
Aerospace  Engineer,  FAA,  Boston  Aircraft 
Certification  Office,  12  New  England 
Executive  Park,  Burlington,  Massachusetts 
01803;  telephone;  (781)  238-7160;  facsimile: 
(781)  238-7170. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  October  23,  2002. 

Issued  in  Kansas  City,  Missouri,  on 
October  8,  2002. 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Serxice. 
[FR  Doc.  02-26371  Filed  10-16-02:  8:45  am) 

BILUNG  CODE  4910-1J-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  St.  Louis-02-005] 
RIN2115-AA97 

Security  Zones;  Captain  of  the  Port  St. 
Louis,  MO 

agency:  Coast  Guard,  DOT, 
action:  Final  rule, 

SUMMARY:  The  Coast  Guard  is 
establishing  five  security  zones 
throughout  the  Captain  of  the  Port  St. 
Louis  zone.  These  security  zones  are 
necessary  to  protect  the  Fort  Calhoun 
Nuclear  Power  Station  in  Fort  Calhoun, 
Nebraska,  the  Cooper  Nuclear  Station  in 
Brownville,  Nebraska,  the  Quad  Cities 
Generating  Station  in  Cordova,  Illinois, 
the  Prairie  Island  Nuclear  Generating 
Facility  in  Welch.  Minnesota,  and  the 
Clinton  Power  Station  in  Clinton, 
Illinois  from  subversive  actions  by  any 
group  or  groups  of  individuals  whose 
objective  it  is  to  cause  disruption  to  the 
daily  operations  of  these  facilities.  Entry 
into  any  of  these  security  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  St.  Louis  or 
designated  representative. 
DATES:  This  rule  is  effective  beginning 
8:01  a.m.  on  October  15,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  St,  Louis-02-005]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  St.  Louis,  Suite 
8.104E,  1222  Spruce  St.  St.  Louis.  MO 
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between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  lunior  Grade  (LTIG)  Bill 
Clark,  Marine  Safety  Office  St.  Louis  at 
(314)  539-3091,  ext.  3500 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Iiiformation 

On  June  11,  2002,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Security 
Zones;  Captain  of  the  Port  St.  Louis, 
MO",  in  the  Federal  Register  (67  PR 
39922).  We  received  no  comments  on 
the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  National  security  and 
intelligence  officials  continue  to  warn 
that  future  terrorist  attacks  against 
United  States  interests  are  likely  Any 
delay  in  making  this  final  rule  effective 
would  be  contrary  to  the  public  interest 
because  action  is  necessary  to  protect 
against  the  possible  loss  of  life,  injury, 
or  damage  to  property. 

Background  and  Purpose 

On  September  11,  2001.  both  towers 
of  the  World  Trade  Center  «md  the 
Pentagon  were  attacked  by  terrorists 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
are  anticipated.  In  response  to  these 
terrorist  acts  and  warnings  the  Captain 
of  the  Port  St.  Louis  created  three 
temporary  security  zones  and  published 
an  NPRM  proposing  two  additional 
security  zones  The  three  temporary 
security  zones  the  Captain  of  the  Port, 
St.  Louis  established  are:  the  Fort 
Calhoim  Nuclear  Power  Station  zone  on 
the  Missouri  River  in  Fort  Calhoun. 
Nebraska,  published  in  the  Federal 
Register  March  7,  2002  (67  FR  10325) 
amended  by  67  FR  40615;  the  Cooper 
Nuclear  Station  zone  on  the  Missouri 
River  in  Brownville,  Nebraska, 
published  March  7,  2002  (67  FR  10324) 
amended  by  67  FR  40617;  and  the  Quad 
Cities  Generating  Station  zone  on  the 
Mississippi  River  in  Cordova,  Illinois, 
published  February  28,  2002  (67  FR 
9207)  amended  by  67  FR  40613  We 
received  no  comments  or  objections 
concerning  these  temporary  final  rules 

Advisories  regarding  threats  of 
terrorism  continue.  The  Captain  of  the 
Port  St.  Louis  has  determined  that 
security  zones  are  needed  for  the  areas 
covered  by  the  NPRM  and  is  creating 
five  permanent  security  zones. 

(1 J  Fort  Calhoun  Nuclear  Power 
Station,  Fort  Calhoun.  Nebraska.  This 


zone  includes  all  water  extending  75 
feet  from  the  shoreline  of  the  right 
descending  bank  on  the  Missouri  River, 
beginning  at  mile  marker  645.6  and 
ending  at  mile  marker  646.0. 

(2)  Cooper  Nuclear  Station. 
Brownville.  Nebraska.  This  zone 
includes  all  water  extending  250  feet 
from  the  shoreline  of  the  right 
descending  bank  on  the  Missomi  River, 
beginning  at  mile  marker  532.5  and 
ending  at  mile  marker  532.9. 

(3)  Quad  Cities  Generating  Station, 
Cordova.  Illinois.  This  zone  includes  all 
water  extending  300  feet  from  the 
shoreline  of  the  left  descending  bank  on 
the  Upper  Mississippi  River,  beginning 
at  mile  marker  506.3  and  ending  at  mile 
marker  507.3. 

(4)  Prairie  Island  Nuclear  Generating 
Facility,  Welch.  Minnesota.  This  zone 
includes  all  water  extending  300  feet 
from  the  shoreline  of  the  right 
descending  bank  on  the  Upper 
Mississippi  River,  beginning  at  mile 
marker  798.0  and  ending  at  mile  marker 
798  3 

(5)  Clinton  Power  Station,  Clinton, 
Illinois.  This  zone  in  Dewitt  County  in 
East  Central  Illinois  is  bounded  by  a 
dam  constructed  near  the  confluence  of 
Salt  Creek  River  mile  56  and  the  north 
fork  of  Salt  Creek.  The  zone  extends  out 
600  feet  from  shore.  Boundaries  of  the 
zone  will  begin  at  40°10'30'  N. 
88°50'30''  W;  east  to  40°10'30''  N. 
88''49'55"  W;  south  to  40''10'15*'  N, 
88''49'55''  W;  west  to  40°10'15"  N. 
88°5'30''  W;  returning  north  to  the 
origin.  These  coordinates  are  based 
upon  (NAD  83). 

These  seciuity  zones  are  designed  to 
reduce  the  potential  of  a  waterbome 
attack  and  enhance  the  public  health 
and  safety  by  protecting  the  public, 
facilities,  and  surrounding  areas  frt)m 
possible  subversive  actions  or  acts  of 
terrorism.  All  persons  and  vessels  are 
prohibited  from  entering  the  Prairie 
Island,  Quad  Cities  and  Clinton  security 
zones  unless  expressly  authorized  by 
the  Captain  of  the  Port  St.  Louis  or  his 
designated  representative.  Sight  surveys 
indicate  that  vessels  may  safely  navigate 
around  these  zones  with  minimal 
interference. 

Both  the  Fort  Calhoun  and  the  Cooper 
security  zones  contain  a  portion  of  the 
navigable  channel  of  the  Missouri  River. 
All  vessels  that  may  safely  navigate 
outside  of  the  channel  are  prohibited 
from  entering  the  security  zone  without 
the  express  permission  of  the  Captain  of 
the  Port  St.  Louis  or  designated 
representative.  Vessels  requiring  use  of 
the  channel  for  safe  navigation  are 
authorized  entry  into  the  zone  but  must 
remain  within  the  channel  unless 
otherwise  expressly  authorized  by  the 


Captain  of  the  Port  St.  Louis  or 
designated  representative. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  on  the 
proposed  rule  or  on  the  temporary  final 
rules  or  extensions.  Therefore,  we  have 
made  no  substantive  changes  to  the 
provisions  of  the  proposed  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3{f)  of 
Executive  Order  12866.  Regulatory  and 
Plaiuiing  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

With  the  exception  of  the  Fort 
Calhoun  and  Cooper  zones  the  zones  do 
not  include  navigable  channels.  Vessel 
traffic  should  be  able  to  safely  transit 
around  these  zones.  The  zones  for  Fort 
Calhoun  Nuclear  Power  Station  and  the 
Cooper  Nuclear  Station  allow  deeper 
draft  vessels  to  continue  their  transit, 
provided  that  they  remain  within  the 
channel.  Vessels  that  must  transit 
through  any  of  these  security  zones  may 
seek  permission  frt)m  the  Captain  of  the 
Port  St.  Louis  or  his  designated 
representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Coast  Guard  is  unaware  of  any 
small  entities  that  would  be  impacted 
by  this  rule.  The  navigable  channel 
remains  open  to  all  vessel  traffic.  We 
received  no  comiments  or  objections 
regarding  the  previous  security  zones 
covering  the  same  areas. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
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regulation  please  contact  LTJG  Bill 
Clark.  Marine  Safety  Office  St.  Louis  at 
(314)  539-3091.  ext.  3500. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  they  could 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  processes. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agricultine 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  w^  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order.  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  environmental  impact  as 
described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures  and 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— flEGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  L'.S.C.  1231:  50  L'.S.C.  191: 
33  CFR  l,05-l(g).  6.04-1,  6.04-6.  and  160.5: 
49  CFR  1.46. 

2.  Add  §  165.825  to  read  as  follows: 

§  165.825    Security  Zones;  Captain  of  the 
Port  St.  Louis,  Missouri. 

(a)  Location.  The  following  areas  are 
security  zones: 

(1)  Fort  Calhoun  Nuclear  Power 
Station  Security  Zone,  Fort  Calhoun. 
Nebraska — all  waters  of  the  Missouri 
River,  extending  75  feet  from  the 
shoreline  of  the  right  descending  bank 
beginning  from  mile  marker  645.6  and 
ending  at  mile  marker  646.0. 

(2)  Cooper  Nuclear  Station  Security 
Zone,  Brownville,  Nebraska — all  waters 
of  the  Missouri  River,  extending  250  feet 
from  the  shoreline  of  the  right 
descending  bank  beginning  from  mile 
marker  532.5  and  ending  at  mile  marker 
532.9. 

(3)  Quad  Cities  Generating  Station 
Security  Zone,  Cordova,  Illinois — all 
waters  of  the  Upper  Mississippi  River, 
extending  300  feet  from  the  shoreline  of 
the  left  descending  bank  beginning  from 
mile  marker  506.3  and  ending  at  mile 
marker  507.3. 

(4)  Prairie  Island  Nuclear  Generating 
Facility  Security  Zone,  Welch. 
Minnesota — all  waters  of  the  Upper 
Mississippi  River,  extending  300  feet 
from  the  shoreline  of  the  right 
descending  bank  beginning  from  mile 
marker  798.0  and  ending  at  798.3. 

(5)  Clinton  Power  Station  Security 
Zone,  Clinton,  Illinois — all  waters  of 
Lake  Clinton  in  Dewitt  County  in  East 
Central  Illinois  bounded  by  a  dam 
constructed  near  the  confluence  of  Salt 
Creek  River  mile  56  and  the  north  fork 
of  Salt  Creek.  The  zone  extends  out  600 
feet  from  shore.  Boundaries  of  the  zone 
begin  at  40°10'30"  N,  88°50'30"  W; 
thence  east  to  40°10'30''  N,  88=49'55"  W; 
thence  south  to  40°10'15"  N.  88"49'55'' 
W;  thence  west  to  40°10'15"  N. 
88°50'30"  W;  thence  returning  north  to 
the  origin.  These  coordinates  are  based 
upon  [NAD  83]. 

(b)  Regulations.  (1)  Entr>'  into  these 
security  zones  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  St.  Louis  or  designated 
representative. 
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(2)  The  Ft.  Calhoun  and  Cooper 
security  zones  include  a  portion  of  the 
navigable  channel  of  the  Missouri  River. 
All  vessels  that  may  safely  navigate 
outside  of  the  channel  are  prohibited 
from  entering  the  security  zone  without 
the  express  permission  of  the  Captain  of 
the  Port  St.  Louis  or  designated 
representative.  Vessels  that  are  rt>quired 
to  use  the  channel  for  safe  navigation 
are  authorized  entry  into  the  zone  but 
must  remain  within  the  channel  unless 
expresslv  authorized  by  the  (Captain  of 
the  Port  St.  Louis  or  designated 
representative. 

(3)  Persons  or  vessels  requiring  the 
Captain  of  the  Port  St.  Louis'  permission 
to  enter  the  security  zones  must  contact 
the  Coast  Guard  Group  L'pper 
Mississippi  River  at  telephone  number 
319  524-751 1  or  on  VHP  marine 
channel  1ft  or  Marine  Safety 
Detachment  Quad  Cities  at  telephone 
number  309  782-0627  or  the  Captain  of 
the  Port.  St.  Louis  at  telephone  number 
314  539-3091,  ext.  3500  in  order  to  seek, 
permission  to  enter  the  security  zones 

If  permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  ("iaptain  of  the  Port. 
St.  Louis  or  designated  pf'presentative. 

(4)  Designated  representatives  are 
commissioned,  warrant,  and  petty 
officers  of  the  U.S  Coast  Guard. 

(c)  Authoritv  In  addition  to  33  U.S.C. 
1231.  the  authoritv  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  October  1,  2002 
D.C.  Haynes. 

Lieutrnant  Commander.  U.S.  Coast  Guard, 

Acting  Captain  of  the  Port.  St.  Louis. 

|FR  D<i(    02-26-460  Filed  10-11-02;  '">;10  pm| 
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DEPARTMEhrr  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Corpus  ChristM)2-003] 

RIN211&-AA97 

Security  Zones;  Port  of  Port  Lavaca- 
Point  Comfort,  Point  Comfort.  TX;  Port 
of  Corpus  Christ!  Inner  Harbor,  Corpus 
Christi,  TX 


agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  security  zones  within  the 
Port  of  Port  Lavaca-Point  Comfort  and 
Port  of  Corpus  Christi  Inner  Harbor. 
These  security  zones  are  needed  to 
protect  personnel,  vessels,  waterfront 
facilities,  and  national  security  interests 


in  these  ports  from  possible  subversive 
actions  by  any  group  or  groups  of 
individuals  whose  objective  it  is  to 
destroy  or  disrupt  maritime  activities. 
Entrv  of  recreational  vessels,  passenger 
vessels,  or  commercial  fishing  vessels 
into  these  zones  is  prohibited  unless 
specificallv  authorized  by  the  Captain  of 
the  Port  Corpus  Christi  or  his  designated 
representative. 

DATES:  This  rule  is  effective  beginning  8 
a.m.  October  15.  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
ICOTP  Corpus  Christi-02-003l  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Corpus  Christi.  555  N.  Carancahua 
Street,  Suite  500.  Corpus  Christi.  Texas, 
between  7:30  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  junior  Grade  (LTJG)  Thomas 
Hopkins,  Marine  Safety  Office  Corpus 
Christi  at  (361 )  888-3162  x303. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  10.  2002,  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  (NPRM)  entitled  "Security 
Zones:  Port  of  Port  Lavaca-Point 
Comfort.  Point  Comfort.  TX;  Port  of 
Corpus  Christi  Inner  Harbor.  Corpus 
Christi.  TX;  and  Port  of  Brownsville. 
Brownsville.  TX".  in  the  Federal 
Register  (67  FR  31750).  We  received 
seven  letters  commenting  on  the 
proposed  rule,  including  requests  for  a 
public  hearing  on  the  proposed  Port  of 
Brownsville  zone.  No  public  hearing 
was  held  as  we  have  decided  not  to 
implement  the  proposed  security  zone 
for  the  Port  of  Brownsville  at  this  time. 

Under  5  U.S.C.  553(dK3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  National  security  and 
intelligence  officials  continue  to  warn 
that  future  terrorist  attacks  against 
United  States  interests  are  likely.  The 
temporary  final  rule  published  in  the 
Federal  Register  on  March  18.  2002  (67 
FR  11922)  as  amended  on  June  7.  2002 
(67  FR  39301)  expires  on  October  15, 
2002.  This  rule  replaces  the  original 
temporary  final  rule.  Any  delay  in 
making  this  rule  effective  would  be 
contrary  to  the  public  interest  because 
action  is  necessary  to  protect  against  the 
possible  loss  of  life,  injury,  or  damage 
to  property. 


Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated.  In  response  to  these 
terrorist  acts  and  continued  warnings, 
heightened  awareness  for  the  security 
and  safety  of  all  vessels,  ports  and 
harbors  is  necessary.  The  Captain  of  the 
Port,  Corpus  Christi  is  establishing 
permanent  security  zones  within  the 
Port  of  Port  Lavaca-Point  Comfort.  Point 
Comfort.  TX  and  the  Port  of  Corpus 
Christi  Inner  Harbor,  Corpus  Christi, 
TX. 

These  security  zones  are  around 
highly  industrialized  areas  with 
concentrated  commercial  facilities 
considered  critical  to  national  security. 
Restricting  the  access  of  recreational, 
passenger,  and  commercial  fishing 
vessels  increases  the  opportunity  for 
detection  and  reduces  potential 
methods  of  attack  on  personnel,  vessels 
and  waterfront  facilities  within  these 
zones. 

The  security  zones  are  designed  to 
limit  the  access  of  vessels  that  do  not 
have  business  to  conduct  with  facilities 
or  structures  within  these  industrial 
areas.  Entry  of  recreational  vessels, 
passenger  vessels,  or  commercial  fishing 
vessels  into  these  zones  is  prohibited 
unless  specifically  authorized  by  the 
Captain  of  the  Port  Corpus  Christi  or  his 
designated  representative. 

Discussion  of  Comments  and  Changes 

We  received  seven  comments  on  the 
proposed  rule.  Six  of  these  comments 
opposed  the  creation  of  a  security  zone 
in  the  Brownsville  Ship  Channel 
because  of  the  impact  it  might  have  on 
the  local  fishing  industry.  Five  of  these 
comments  addressed  what  they 
considered  to  be  a  lack  of  sufficient 
threat  in  this  area  to  require  a  security 
zone.  After  evaluating  the  comments 
received  and  touring  the  area  in 
question  with  local  port  and 
recreational  fishing  representatives,  the 
Coast  Guard  has  determined  there  is  not 
a  need  establish  the  proposed  security 
zone  for  the  Port  of  Brownsville  in  the 
current  threat  environment. 

One  comment  was  received  on  the 
proposed  security  zone  for  Port  Lavaca- 
Point  Comfort.  The  commenter  was 
under  the  mistaken  impression  that  the 
security  zone  would  be  for  the  entirety 
of  Lavaca  bay.  Once  the  concerned  party 
was  made  aware  of  the  limited  location 
of  the  proposed  security  zone,  there  was 
no  objection  to  the  zone  for  this  area. 

There  were  no  comments  received 
concerning  the  proposed  security  zone 
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for  the  Port  of  Corpus  Christi  Inner 
Harbor. 

We  have  made  no  substantive  changes 
to  the  provisions  of  the  proposed  rule 
for  Port  of  Point  Lavaca-Point  Comfort 
and  the  Corpus  Christi  Inner  Harbor 
security  zones. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
rule  does  not  affect  commercial  traffic 
conducting  business  within  the  ports. 
Within  these  areas  there  are  no  marinas 
or  other  public  businesses  or  docks  that 
service  recreational,  passenger  and 
commercial  fishing  vessels.  As  a  result 
there  would  be  little  or  no  economic 
impact  on  recreational,  passenger,  and 
commercial  fishing  vessels  or  servicing 
entities.  Vessels  affected  by  this  final 
rule  mav  be  permitted  by  the  Captain  of 
Port  Corpus  Christi  to  enter  the  security 
zones  on  a  case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  recreational  vessels,  passenger 
vessels,  and  commercial  fishing  vessels 
do  not  normally  conduct  business 
within  these  industrial  areas.  Should  a 
recreational  vessel,  passenger  vessel,  or 
commercial  fishing  vessel  need  to  enter 
one  of  these  security  zones  to  conduct 
business  with  a  small  entity,  there  is  no 
cost  and  little  burden  associated  with 
obtaining  permission  to  enter  from  the 
Captain  of  the  Port  Corpus  Christi  via 


VHF  Channel  16  or  via  telephone  at 
(361)888-3162. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  LTJG  Hopkins 
at  (361)  888-3162  ext.  303  or  at  the 
address  listed  under  ADDRESSES. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
w-ould  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Si 00.000.000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  othenvise  have 
taking  implications  under  Executive 


Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(l))(2)  rif  Executive 
Order  12988.  Civil  lustice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executi\e  Order  13045.  Protection  of 
(ihildren  from  Environmental  Health 
Risks  and  Safety  Risk.^  This  rule  is  not 
an  economically  signilicani  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportiimately  affect  (  hildren. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  (Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Go\ernment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Orde-  13211.  Actions 
Concerning  Re;_  ilations  That 
Significantly  Atlect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  ol 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  ruli'  and 
concluded  that,  under  figure  2-1. 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  adverse  environmental 
impact  as  described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 
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List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
I  water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1  The  authority  citation  for  part  1B.5 
continues  to  read  as  follows; 

Authoritv:  U  U..S  C.  1231,  50  ir.S.C.  1^11: 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1  46. 

2  Add  §  165.809  to  read  as  follows: 

§  1 65.809    Security  Zones ;  Port  of  Port 
Lavaca-Point  Comfort,  Point  Comfort.  TX 
and  Port  of  Corpus  Christi  Inner  Hart>or. 
Coipus  Christi,  TX. 

(a)  Location.  The  following  areas  are 
designated  as  a  security  zone: 

(1)  Port  of  Port  LavacoPnint 
Comfort — all  waters  between  the  Dredge 
Island  Bridge  at  28"39'30"  N.  96^34'20" 
VV  and  a  line  drawn  between  points 
ZB^SS'lO"  N,  96"33'15"  VV  and  28  3810" 
N,  96°34'45"  VV  including  the  Point 
Comfort  turning  basin  and  the  adjacent 
Alcoa  Channel.  These  coordinates  are 
based  upon  NAD  1983. 

(2)  Port  of  Corpus  Christi  Inner 
Harbor — ail  waters  of  the  Corpus  Christi 
Inner  Harbor  frf)m  the  Inner  Harbor 
Bridge  (US  HVVY  181)  to,  and  including 
the  Viola  Turning  Basin. 

(b)  Regulations.  (1)  No  recreational 
vessels,  passenger  vessels,  or 
commercial  fishing  vessels  may  enter 
these  security  zones  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Corpus  Christi  or  his  designated 
representative. 

(2)  Recreational  vessels,  passenger 
vessels  and  commercial  fishing  vessels 
requiring  entrv  into  these  security  zones 
must  contact  the  Captain  of  the  Port 
Corpus  Christi  or  his  designated 
representative  The  Captain  of  the  Port 
mav  be  contacted  via  V'HF  Channel  16 
or  via  telephone  at  (361)  888-3162  to 
seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port. 
Corpus  C^hristi  or  his  designated 
representative. 

(3)  Designated  representatives  include 
U.S.  Coast  Guard  commissioned, 
warrant,  and  petty  officers. 

(c)  Authority:  In  addition  to  33  U.S.C. 
1231.  the  authoritv  for  this  section 
includes  33  use'  1226. 


Dated:  .Sefil.!rnt).T  25.  2002. 
William  |.  Wagner.  III. 

Ciiptdin.  L'  S  C(wst  Guard.  Captain  of  the 

Port,  Ci)rpus  Ctiristi. 

|KR  !)<><    1)2-26.512  Filed  10-1.5-02  12:57  pm| 

BILUNG  CODE  4910-1S-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Houston-Galveston-02-010] 

RIN2115-AA97 

Security  Zones;  Ports  of  Houston  and 
Galveston,  TX 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


summary:  The  C^oast  Guard  is 
establishing  permanent  moving  security 
zones  around  cruise  ships  that  are 
transiting,  anchored  or  moored  in  the 
Ports  of  Fiouston  and  Galveston.  Texas. 
These  security  zones  are  needed  for  the 
safety  and  se<:urity  of  these  vessels. 
Entry  into  these  zones  is  prohibited  to 
all  persons  and  vessels  unless 
authorized  by  the  Captain  of  the  Port. 
Houstcm-Galveston  or  designated 
repn'.sentative. 

DATES:  This  rule  is  effective  beginning  8 
am.  October  15,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are  part  of 
[COTP  Houst{m-Galveston-02-010l  and 
are  available  for  inspection  or  copying 
at  Marine  Safety  Office  Houston- 
Galveston,  9640  Clinton  Drive,  Galena 
Park.  TX,  77547.  between  8  a.m.  and 
3:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  junior  Grade  (LTJG)  George 
Tobey.  Marine  Safety  Office  Houston- 
Galveston.  Texas.  Port  Waterways 
Management,  at  (713)  671-5100. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  lune  11.  2002.  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  (NPRM)  entitled  "Security 
Zones;  Ports  of  Houston  and  Galveston. 
TX",  in  the  Federal  Register  (67  FR 
39917).  We  received  no  comments  on 
the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
davs  after  publication  in  the  Federal 


Register.  National  security  and 
intelligence  officials  continue  to  warn 
that  future  terrorist  attacks  against 
United  States  interests  are  likely.  The 
temporary  final  rule  published  in  the 
Federal  Register  on  May  1,  2002  (67  FR 
21578)  as  amended  on  June  11.  2002  (67 
FR  39848)  expires  on  October  15,  2002. 
This  rule  replaces  the  original 
temporary  final  rule.  Any  delay  in 
making  this  rule  effective  would  be 
contrary  to  the  public  interest  because 
action  is  necessary  to  protect  against  the 
possible  loss  of  life,  injury,  or  damage 
to  property. 

Background  and  Purpose 

On  September  11.  2001.  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
National  security  and  intelligence 
officials  have  warned  that  future 
terrorist  attacks  against  civilian  targets 
may  be  anticipated.  In  response  to  these 
terrorist  acts  and  warnings,  heightened 
awareness  for  the  security  and  safety  of 
all  vessels,  ports,  and  harbors  is 
necessary.  Due  to  the  increased  safety 
and  security  concerns  surrounding  the 
transit  of  cruise  ships,  the  Captain  of  the 
Port,  Houston-Galveston  established 
temporary  security  zones  around  these 
vessels  (COTP  Houston-Galveston-02- 
006).  A  temporary  final  rule  was 
published  May  1.  2002  in  the  Federal 
Register  (67  FR  21578).  An  extension  of 
this  temporary  final  rule  was  published 
lune  11.  2002  (67  FR  39848)  extending 
the  effective  date  until  8  a.m.  October 
15.  2002.  We  received  no  comments 
concerning  this  temporary  final  rule. 

Advisories  regarding  threats  of 
terrorism  continue.  The  Captain  of  the 
Port  Houston-Galveston  has  determined 
that  there  is  a  need  for  this  security  zone 
to  remain  in  effect  indefinitely.  The 
Captain  of  the  Port  Houston-Galveston 
is  establishing  permanent  security  zones 
around  these  vessels  as  they  transit 
within  the  Ports  of  Houston  and 
Galveston. 

A  moving  security  zone  will  be 
established  when  a  cruise  ship  passes 
the  Galveston  Bay  Approach  Lighted 
Buoy  "GB"  inbound  and  continues 
through  its  transit,  mooring,  and  return 
transit  until  it  passes  the  sea  buoy 
outbound.  The  establishment  of  moving 
security  zones  described  in  this  rule 
will  be  announced  to  mariners  via 
Marine  Safety  Information  Broadcast.  In 
the  Ports  of  Houston  and  Galveston,  no 
vessel  may  operate  within  500  yards  of 
a  cruise  ship  unless  operating  at  the 
minimum  safe  speed  required  to 
maintain  a  safe  course.  Except  as 
described  in  this  rule,  no  person  or 
vessel  is  permitted  to  enter  within  100 
yards  of  a  cruise  ship  unless  expressly 
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authorized  by  the  Captain  of  the  Port 
Houston-Galveston.  Moored  vessels  or 
vessels  anchored  in  a  designated 
anchorage  area  are  permitted  to  remain 
within  100  yards  of  a  cruise  ship  while 
it  is  in  transit. 

The  Houston  Ship  Channel  narrows  to 
400  feet  or  less  near  Houston  Ship 
Channel  Entrance  Lighted  Bell  Buoy 
"18"  and  continues  at  this  width 
through  Barbours  Cut.  Between  these 
points  vessels  that  must  transit  the 
navigable  channel  will  have  to  gain 
permission  from  the  Captain  of  the  Port 
Houston-Galveston  or  designated 
representative,  to  pass  within  100  yards 
of  a  cruise  ship.  Mariners  that  anticipate 
encountering  a  cruise  ship  in  this 
section  of  the  channel  are  encouraged  to 
contact  "Houston  Traffic"  prior  to 
getting  underway. 

For  the  purpose  of  this  final  rule  the 
term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hours  any  part  of  which  is  on  the 
high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories.  This  definition 
covers  passenger  vessels  that  must 
comply  with  33  CFR  Parts  120  and  128. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  on  the 
proposed  rule  or  temporary  final  rule. 
Therefore,  we  have  made  no  changes  to 
the  provisions  of  the  proposed  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary 
under  paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
urmecessary.  The  impacts  on  routine 
navigation  are  expected  to  be  minimal 
as  the  zone  will  oidy  impact  navigation 
for  a  short  period  of  time  and  the  size 
of  the  zone  allows  for  the  transit  of  most 
vessels  with  minimal  delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605[b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  a  narrow 
portion  of  the  Houston-Galveston  Ship 
Channel  during  a  transit  of  a  cruise  ship 
in  the  same  narrow  location.  This 
security  zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons: 

1.  Between  the  Houston-Galveston 
Sea  buoy  and  Houston  Ship  Channel 
Entrance  Lighted  Bell  Buoy  "18"  the 
size  of  the  security  zone  allows  for 
vessels  to  safely  transit  around  or 
through  the  zone  with  minimal 
interference. 

2.  Between  Houston  Ship  Channel 
Entrance  Lighted  Bell  Bouy  "18"  and 
Barbour's  Cut  the  channel  narrows  to 
400  feet.  In  this  section  the  Captain  of 
the  Port  Houston-Galveston  through 
Vessel  Traffic  Service  (VTS)  Houston- 
Galveston.  "Houston  Traffic,"  and 
designated  on  scene  personnel  may 
grant  vessels  permission  to  pass  within 
100  yards  of  a  cruise  ship. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact.  LTJG  George 
Tobey,  Marine  Safety  Office  Houston- 
Galveston,  Texas,  Port  Waterways 
Management,  at  (713)  671-5100'. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247), 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538]  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
will  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
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responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  We  have 
determined  that  it  is  not  a  "significant 
energv  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  128H6  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supplv.  distribution,  or  use  of 
energv   It  has  not  been  designated  by  the 
.Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action  Therefore,  it 
does  not  require  a  Statement  of  Energv 
Effects  under  Executive  Order  1J211 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475  ID,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  anv 
significant  adverse  environmental 
impact  as  described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  A  "('a'egorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safetv.  .Navigation 
(water).  Reporting  and  ret  ordkeeping 
requirements.  Security  measures, 
Waterwavs 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1   The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  .33  U  .S  C   1231.  50  II.S.C.  191: 
33  C.FK  1  05-llgJ,  6.04-1.  b.04-6.  and  160.5. 
4')  CFR  1.46, 

2.  Add  §  165.813  to  read  as  follows: 

§165.813     Security  Zones;  Ports  of 
Houston  and  Galveston,  TX. 

(a)  Location  Within  the  Ports  of 
Houston  and  Galveston.  Texas,  moving 
securitv  zones  are  established 
encompassing  all  waters  within  .^>(K) 
yards  of  a  cruise  ship  between 
Galveston  Bav  .Approach  Lighted  Buoy 
"GB".  at  approximate  position  29  2118" 
N.  94  37'36"  W  |NAD  83|  and  up  to.  and 
including.  Barbours  Cut.  These  zones 


remain  in  effect  during  the  inbound  and 
outbound  entire  transit  of  the  cruise 
ship  and  continues  while  the  cruise 
ship  is  moored  or  anchored. 

(b)  Rfgulatinns.  (1)  Entry  of  vessels  or 
persons  into  these  zones  is  prohibited 
unless  authorized  as  follows. 

(i)  Vessels  mav  enter  within  500  yards 
but  not  closer  than  100  yards  of  a  cruise 
ship  provided  they  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course. 

(ii)  No  person  or  vessel  may  enter 
within  100  yards  of  a  cruise  ship  unless 
expresslv  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Houston-Galveston. 
Where  the  Houston  Ship  Channel 
narrows  to  400  feet  or  less  between 
Houston  Ship  Channel  Entrance  Lighted 
Bell  Buov  "18",  light  list  no.  34385  at 
approximately  29"21'06''  N,  94°47'00"  W 
INAD  83l  and  Barbours  Cut,  the  Captain 
of  the  Port  Houston-Galveston  may 
permit  vessels  that  must  transit  the 
navigable  channel  between  these  points 
to  enter  within  100  yards  of  a  cruise 
ship. 

(ill)  Moored  vessels  or  vessels 
anchored  in  a  designated  anchorage  area 
are  permitted  to  remain  within  100 
vards  of  a  cruise  ship  while  it  is  in 
transit. 

(2)  Vessels  requiring  entry  within  500 
yards  of  a  cruise  ship  that  cannot  slow- 
to  the  minimum  speed  necessary  to 
maintain  a  safe  course  must  request 
express  permission  to  proceed  from  the 
Captain  of  the  Port  Houston-Galveston, 
or  his  designated  representative. 

(3)  P'or  the  purpose  of  this  section  the 
term  "cruise  ship"  is  defined  as  a 
passenger  vessel  over  100  gross  tons, 
carrying  more  than  12  passengers  for 
hire,  making  a  voyage  lasting  more  than 
24  hours,  any  part  of  which  is  on  the 
high  seas,  and  for  which  passengers  are 
embarked  or  disembarked  in  the  United 
States  or  its  territories 

(4)  The  Captain  of  the  Port  Houston- 
tialveston  will  inform  the  public  of  the 
moving  sec:urity  zones  around  cruise 
ships  via  Marine  Safety  Information 
Broadcasts 

(5)  To  request  permission  as  required 
bv  these  regulations  contact  "Houston 
Traffic"  via  VHF  Channels  1 1/12  or  via 
phone  at  (713) 671-5103. 

(6)  .Ml  persons  and  vessels  within  the 
moving  securitv  zone  shall  comply  with 
the  instruc:tions  of  the  Captain  of  the 
Port  Houston-Galveston  and  designated 
on-scene  U.S.  Coast  Guard  patrol 
personnel.  On-scene  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  pettv  officers  of  the  U.S. 
Coast  Guard. 

(c)  Authontv  In  addition  to  33  U.S.C. 
1231.  the  authority  for  this  section 
includes  33  U.S.C.  1226. 


Dated:  September  20.  2002. 
Kevin  S.  Cook, 

Captain.  I'  S.  Coast  Guard.  Captain  of  the 

Port  Houston-Galveston. 

IFR  Doc.  02-26511  Filed  10-1.5-02;  12:57 

pm| 

BILUNG  CODE  4915-1S-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2389,  MM  Docket  No.  01-65;  RM- 
10078,  RM-10188  &  RIA-10189] 

Radio  Broadcasting  Services; 
Brar>don,  SO;  Emmetsburg,  Sanborn 
and  Sibley,  lA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule, 

SUMMARY:  This  document  substitutes 
Channel  261C3  for  Channel  261A  at 
Emmetsburg,  Iowa,  modifies  the  license 
for  Station  KEMB  accordingly,  and 
deletes  vacant  Channel  262A  at  Sibley, 
Iowa,  in  response  to  a  petition  filed  by 
Eisert  Enterprises,  Inc.  See  66  FR  15065, 
March  15,  2001.  The  coordinates  for 
Channel  261C3  at  Emmetsbiirg  are  43- 
07-24  and  94-51-29.  In  response  to  the 
counterproposal  filed  by  Eisert 
Enterprises  (RM-10189),  we  shall  allot 
Channel  264A  at  Sanborn,  Iowa,  at 
coordinates  43-10-53  and  95-39-23. 
The  counterproposal  filed  by  Saga 
Communications  of  Iowa  (RM-10188) 
requesting  the  substitution  of  Channel 
261C3  for  vacant  Channel  261A  at 
Brandon,  South  Dakota,  has  been 
denied.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  November  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-65, 
adopted  September  25,  2002,  and 
released  September  27,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Information  Center,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-A257. 
Washington,  DC,  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International.  Portals  II.  445  12th  Street. 
SW.,  Room  CY-B402,  Washington.  DC, 
20554,  (202)  863-2893,  facsimile  (202) 
863-2898.  or  via  e-mail 
qualexint@aol.com. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  261A  and  adding 
Channel  261C3  at  Emmetsburg,  by 
removing  Channel  262A  at  Sibley,  and 
by  adding  Sanborn,  Channel  264A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 

Bureau. 

[FR  Doc.  02-26361  Filed  10-16-02;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2309;  MM  Docket  No.  02-62;  RM- 
10397] 

Radio  Broadcasting  Services;  De 
Funiak  Springs  and  Valparaiso,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making,  67  FR  16706 
(April  18,  2002),  this  document  reallots 
Channel  276C2  from  De  Funiak  Springs, 
Florida  to  Valparaiso,  Florida  and 
provides  Valparaiso  with  its  first  local 
FM  transmission  service.  The 
coordinates  for  Channel  276C2  at 
Valparaiso  are  30-30-53  North  Latitude 
and  86-13-12  West  Longitude. 
DATES:  Effective  November  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Earthen  Gorman,  Media  Biu-eau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  02-62, 
adopted  September  11,  2002,  and 
released  September  27,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  CY-A257,  445  12th  Street. 
SW.,  Washington,  DC.  This  document 
may  also  be  purchased  from  the 


Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsiniile  202-863-2898,  or 
via  e-mail  quaIexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Vcdparaiso,  Channel  276C2, 
and  removing  De  Funiak  Springs, 
Channel  276C2. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  .Media 

Bureau. 

[FR  Doc.  02-26359  Filed  10-16-02;  8:45  am) 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Klighway  Traffic  Safety 
Administration 

49  CFR  Parts  573  and  577 

[Docket  No.  NHTSA-2001-11107;  Notice  2] 
RIN2127-AI28 

Motor  Vehicle  Safety;  Reimbursement 
Prior  to  Recall 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  a 
regulation  implementing  Section  6(b)  of 
the  Transportation  Recall  Enhancement, 
Accountability,  and  Documentation 
(TREAD)  Act.'Under  this  rule,  motor 
vehicle  and  motor  vehicle  equipment 
manufacturers  will  be  required  to 
include  in  their  programs  to  remedy  a 
safety-related  defect  or  a  noncompliance 
with  a  Federal  motor  vehicle  safety 
standard,  a  plan  for  reimbursing  owners 
for  the  cost  of  a  remedy  incurred  within 
a  reasonable  time  before  the 
manufacturer's  notification  of  the  defect 
or  noncompliance. 

DATES:  Effective  Date:  The  effective  date 
of  the  final  rule  is  January  15,  2003. 


Petitions  for  Reconsideration:  Petitions 
for  reconsideration  of  the  final  rule  must 
be  received  not  later  than  December  2, 
2002. 

ADDRESSES:  Petitions  for  reconsideration 
of  the  final  rule  should  refer  to  the 
docket  and  notice  number  set  forth 
above  and  be  submitted  to 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW..  Washington.  DC 
20590,  with  a  copy  to  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  contact  George  Person, 
Office  of  Defects  Investigation,  NHTSA, 
(202)  366-2850.  For  legal  issues,  contact 
Andrew  }.  DiMarsico,  Office  of  Chief 
Counsel,  NHTSA,  (202)  366-5263. 
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I.  Summary  of  Final  Rule 

Today's  final  rule  expands 
manufacturers'  programs  for  remedying 
safety  defects  and  noncompliances  in 
motor  vehicles  and  equipment  to 
include  reimbursement  plans  that,  at  a 
minimum,  cover  certain  expenditures 
related  to  the  defect  or  noncompliance 
incurred  before  the  implementation  of 
the  recall.  The  rule  requires 
manufacturers  to  submit  to  the  agency 
reimbursement  plans  that  satisfy 
specific  requirements  and  to  comply 
with  the  terms  of  those  plans. 

This  final  rule  adopts,  in  most 
respects,  the  proposals  in  the  Notice  of 
Proposed  Rulemaking,  66  FR  64078 
(December  11,  2001).  This  rule  specifies 
a  minimum  period  for  which  a 
manufacturer  must  provide 
reimbursement  to  a  person  who 
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incurred  costs  to  obtain  a  remedy  before 
the  manufacturer  provided  notification 
of  a  safety-related  defect  or 
noncompliance  with  a  Federal  motor 
vehicle  safety  standard  (FMVSS)  and 
delineates  the  conditions  that  a 
manufacturer  must  and  may  place  in  its 
reimbursement  plan.  The  determination 
of  the  starting  date  for  the  mandatory 
reimbursement  period  depends  upon 
what  led  to  the  recall.  For  recalls  based 
upon  a  noncompliance  with  an  FMVSS, 
the  start  of  the  mandatory 
reimbursement  period  is  the  date  of  the 
observation  of  a  test  failiu^  by  either  the 
manufacturer  or  NHTSA.  For  recalls 
based  upon  a  safety-related  defect,  the 
start  of  the  reimbursement  period  is  the 
date  NHTSA  opens  an  engineering 
analysis  (EA)  or  one  year  prior  to  the 
date  the  manufacturer  submits  its  notice 
of  a  defect  to  NHTSA  pursuant  to  49 
U.S.C.  30118(b)  or  (c)  and  49  CFR  part 
573,  whichever  is  earlier 

Unlike  the  start  of  the  reimbursement 
period,  the  end  date  of  the 
reimbursement  period  depends  on 
whether  the  item  being  recalled  is  a 
motor  vehicle  or  replacement 
equipment.  The  end  date  distinguishes 
between  a  consumer's  eligibility  for 
reimbursement  and  a  consumer's 
eligibility  for  the  recall  remedy  A 
consumer  would  not  be  eligible  for 
reimbursement  if  he  or  she  paid  for  the 
remedy  after  the  end  date,  and  would 
only  be  able  to  obtain  a  free  remedy  if 
the  consumer  followed  the 
manufacturer's  remedy  program.  For 
motor  vehicles,  the  end  date  is  ten  days 
after  the  date  the  manufacturer  mailed 
the  last  of  its  notices  to  owners  pursuant 
to  49  CFR  577  5.  For  replacement 
equipment,  the  end  date  is  ten  days  after 
the  date  the  manufacturer  mailed  the 
last  of  its  notices  pursuant  to  49  CFR 
577  5,  or  30  days  after  the  conclusion  of 
the  manufacturer's  initial  efforts  to 
provide  public  notice  of  the  existence  of 
the  defect  or  noncompliance  pursuant  to 
49  CFR  577  7.  whichever  is  later 

The  rule  also  establishes  certain 
required  provisions  of  reimbursement 
plans  For  motor  vehicles,  reimbursable 
costs  may  not  be  less  than  the  lesser  of 
the  owner's  cost  for  the  remedy  or  the 
owner's  costs  for  parts,  labor,  taxes  and 
other  miscellaneous  fees  For 
replacement  equipment,  reimbursable 
costs  presumably  would  be  the  amount 
paid  by  the  owner  to  replace  the  item 
(including  taxes),  but  the  manufacturer 
may  limit  the  amount  of  reimbursement 
to  the  ordinary  retail  price  of  the 
defective  or  noncompliant  item  that  was 
replaced.  Manufacturers  must  also 
identify  the  office(s)  to  which  claims  for 
reimbursement  are  to  be  submitted  The 
manufacturer  must  process  the  claim 


within  60  days.  If  the  manufacturer 
denies  the  claim,  it  must  provide  a  clear 
statement  to  the  owner  or  purchaser 
stating  the  reasons  for  the  denial. 

Manufacturers  will  be  required  to  take 
certain  actions  to  assure  that  owners  or 
purchasers  are  appropriately  aware  of 
the  possibility  of  reimbursement.  In 
recaJls  where  there  is  a  reasonable 
likelihood  that  some  persons  may  have 
made  expenditures  that  are  eligible  for 
reimbursement,  the  manufacturer  would 
have  to  include  language  in  each  owner 
notification  that  refers  to  such  possible 
eligibility  and  that  advises  how  to 
obtain  the  details  on  eligibility  for 
reimbursement  and  how  to  obtain 
reimbursement.  This  could  either  be  an 
enclosure  with  the  owner  letter  or  a 
reference  to  a  toll-free  telephone 
number.  In  all  cases,  the  manufacturer 
must  make  its  reimbursement  plan 
available  upon  request,  and  it  will  also 
be  available  to  the  public  at  NHTSA. 

In  addition,  the  final  rule  identifies 
the  conditions  that  manufacturers  may, 
but  are  not  required  to,  impose  upon 
reimbursement.  Apart  from  the 
specified  conditions,  no  other 
conditions  or  limitations  are  permitted. 
The  reimbursement  plan  may,  with 
some  limitations,  exclude 
reimbursement  for  costs  incvirred  within 
the  period  during  which  the 
manufacturer's  warranty  would  have 
provided  for  a  free  repair  of  the  problem 
addressed  by  the  recall.  In  regard  to  this 
permitted  exclusion,  a  manufactujer 
may  include  an  extended  warranty 
offered  by  the  manufacturer.  However,  a 
manufacturer  may  not  exclude 
reimbursement  based  upon  the 
existence  of  a  third  party's  warranty, 
such  as  a  service  contract. 

Today's  final  rule  also  permits 
manufacturers  to  exclude 
reimbursement  if  the  pre-notification 
remedy  was  not  the  same  type  of 
remedy  as  the  one  used  in  the  recall,  did 
not  address  the  defect  or  noncompliance 
that  led  to  the  recall  or  a  manifestation 
of  the  defect  or  noncompliance,  was  not 
reasonably  necessary  to  correct  the 
defect  or  noncompliance,  or  if  the 
owner  did  not  provide  adequate 
documentation  to  the  manufacturer. 
Under  today's  final  rule,  adequate 
documentation  includes  the  name  and 
address  of  the  person  seeking 
reimbursement;  identification  of  the 
product;  identification  of  the  recall;  a 
receipt  for  the  remedy  for  which 
reimbursement  is  sought;  for  replaced 
equipment;  proof  that  the  claimant 
owned  the  recalled  item;  and.  if  the 
remedy  was  obtained  within  the  time 
period  of  a  manufacturer's  firee 
warranty,  documentation  indicating  that 
the  warranty  was  not  honored  or  the 


warranty  repair  did  not  correct  the 
problem  addressed  by  the  recall. 

Finally,  the  rule  allows  manufacturers 
to  submit  general  reimbursement  plans 
to  the  agency  that  may  be  incorporated 
into  the  Part  573  report  by  reference 
rather  than  providing  detailed 
reimbursement  plans  to  the  agency  for 
each  recall.  Under  this  option, 
manufacturers  would  provide  basic 
information  concerning  the 
reimbursement  plan,  such  as  the  entities 
authorized  to  administer 
reimbursement;  identify  acceptable 
documentation;  and  identify  the 
manufacturer's  notification  procedures. 
Specific  information  regarding  a 
particular  recall,  such  as  the  identity  of 
the  remedy  and  the  dates  for  the 
reimbursement  period,  would  be 
submitted  in  the  defect  or 
noncompliance  report  to  the  agency 
pursuant  to  49  CFR  573. 

n.  Backgiroiuid 

The  Transportation  Recall, 
Enhancement,  Accountability,  and 
Documentation  (TREAD)  Act,  was 
enacted  on  November  1,  2000.  Pub.  L. 
106—414.  The  statute  was,  in  part,  a 
response  to  congressional  concerns 
related  to  manufacturers'  inadequate 
responses  to  defects  and 
noncompliances  in  motor  vehicles  and 
motor  vehicle  equipment.  The  TREAD 
Act  authorizes  the  Secretary  of 
Transportation  ("the  Secretary")  to  issue 
various  niles  relating  to  a 
manufacturer's  notification  and  remedy 
program.  The  authority  to  carry  out 
Chapter  301  of  Title  49  of  the  United 
States  Code  ("Safety  Act"),  imder  which 
rules  directed  by  the  TREAD  Act  are  to 
be  issued,  has  been  delegated  to 
NHTSA's  Administrator  pursuant  to  49 
CFR  1.50. 

Under  49  U.S.C.  30118(b),  the  agency 
may  make  a  final  decision  that  a  motor 
vehicle  or  replacement  equipment 
contains  a  defect  related  to  motor 
vehicle  safety  or  does  not  comply  with 
an  applicable  Federal  motor  vehicle 
safety  standard.  In  addition,  under  49 
U.S.C.  30118(c),  a  manufacturer  of  a 
motor  vehicle  or  replacement 
equipment  is  required  to  notify  the 
agency  if  it  determines,  or  in  good  faith 
should  determine,  that  its  vehicles  or 
equipment  contain  a  defect  that  is 
related  to  motor  vehicle  safety  or  do  not 
comply  with  an  applicable  Federal 
motor  vehicle  safety  standard. 

49  U.S.C.  30120(a)  provides  that, 
except  under  certain  limited 
circumstances,  when  notification  of  a 
defect  or  noncompliance  is  required 
under  section  30118  (b)  or  (c),  the 
manufacturer  is  required  to  remedy  the 
defect  or  noncompliance  without  charge 
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when  the  vehicle  or  equipment  is 
presented  for  remedy.  That  section 
further  specifies  that  the  remedy,  at  the 
option  of  the  manufacturer,  can  be 
either  to  repair  the  vehicle  or  equipment 
or  replace  it  with  an  identical  or 
reasonably  equivalent  item  or,  in  the 
case  of  a  vehicle,  refund  the  purchase 
price  less  depreciation.  The  Safety  Act 
contains  separate  remedy  provisions 
applicable  to  tires.  49  U.S.C.  30120(b). 

49  U.S.C.  30120(d)  requires  a 
manufactvirer  to  file  with  the  Secretary 
a  copy  of  the  manufacturer's  program 
for  remedying  a  defect  or 
noncompliance.  Pursuant  to  49  U.S.C. 
30118  and  30119  and  49  CFR  Part  577, 
manufactvuers  are  required  to  notify 
owners  of  defects  and  noncompliances. 
In  order  to  obtain  the  manufacturer's 
remedy  at  no  cost,  an  owner  has  to  act 
in  accordance  with  the  provisions  in  the 
notice  from  the  manufacturer.  Any  other 
way  of  remedying  the  defect  or 
noncompliance  would  not  be  tree  of 
charge. 

Before  the  TREAD  Act,  section 
30120(d)  did  not  require  the 
manufacturer  to  reimbiu«e  owners  for 
any  costs  incurred  in  remedying  the 
defect  or  noncompliance  prior  to  the 
notification  required  under  sections 
30118  and  30119.  Manufacturers  often 
reimbursed  owners  for  these  costs,  but 
not  in  a  uniform  way.  To  the  extent  that 
the  costs  were  not  covered  under  a 
warranty  program,  manufacturers 
addressed  these  matters  under  extended 
warranty  programs,  "good  will" 
programs,  or  in  resolution  of  claims, 
including  lawsuits. 

Section  6(b)  of  the  TREAD  Act 
amended  49  U.S.C.  30120(d)  to  require 
a  manufacturer's  remedy  program  to 
include  a  plan  for  reimbursing  an  owner 
or  purchaser  who  incurred  the  cost  of 
the  remedy  within  a  reasonable  time  in 
advance  of  the  manufacturer's 
notification  under  subsection  (b)  or  (c) 
of  section  30118.  114  Stat.  1804.  Section 
6(b)  further  authorizes  the  Secretary  to 
prescribe  regulations  establishing  what 
constitutes  a  reasonable  time  for 
purposes  of  the  preceding  sentence  and 
other  reasonable  conditions  for  the 
reimbursement  plan.  Ibid. 

On  December  11,  2001,  we  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
that  would  implement  this  section  and 
solicited  comments  on  the  ways  in 
which  NHTSA  may  best  implement 
section  6(b)  (66  FR  64078). 

In  response  to  the  NPRM,  we  received 
comments  from  a  variety  of  sources. 
Motor  vehicle  manufacturers  and 
associated  trade  organizations  who 
commented  were  General  Motors 
Corporation  ("GM"),  Ford  Motor 
Company  ("Ford")  and  the  Alliance  of 


Automobile  Manufacturers  ("Alliance"). 
The  tire  industry  was  represented  by  the 
Rubber  Manufacturers  Association 
("RMA").  Other  motor  vehicle 
equipment  manufacturers  and 
associated  trade  organizations  who 
commented  were  the  Juvenile  Products 
Manufacturers  Association,  Inc. 
("JPMA"),  Delphi  Automotive  Systems 
("Delphi"),  Motor  and  Equipment 
Manufacturers  Association  ("MEMA") 
and  Original  Equipment  Suppliers 
Association  ("OESA").  The  National 
Automobile  Dealers  Association 
("NADA")  also  commented.  We  also 
received  comments  from  Public  Citizen 
("PC"),  Consumers  Union  ("CU"), 
Consumer  Federation  of  America 
("CFA"),  the  Center  for  Auto  Safety 
("CFAS")  and  Advocates  for  Highway 
and  Auto  Safety  ("Advocates").  These 
comments  have  provided  us  with 
several  insights  in  developing  this  final 
rule. 

UI.  Discussion 

A.  Application 

In  the  NPRM,  we  proposed  that  the 
reimbursement  rule  apply  to 
manufacturers  as  delineated  in  49  CFR 
573.3  and  49  CFR  577.3.  We  did  not 
receive  any  comments  on  the  proposed 
application  of  this  rule.  We  are  adopting 
it  as  proposed. 

B.  Period  for  Reimbursement 

1.  Definition  of  "Reasonable  Time" 

Under  section  6(b)  of  the  TREAD  Act, 
manufacturers  need  only  provide 
reimbursement  for  costs  incurred  within 
a  "reasonable  time"  in  advance  of 
notification.  Thus,  not  all  pre- 
notification  remedies  are  covered  under 
this  provision.  As  we  pointed  out  in  the 
NPRM,  Congress  authorized  the  agency 
to  delineate  what  it  constituted 
"reasonable  time"  for  reimbursement 
purposes.  We  also  noted  that  the 
legislative  history  was  not  helpful  in 
this  determination,  only  suggesting 
something  more  than  immediately  prior 
to  recall.  We  noted  that  Congress 
intended  that  the  period  of 
reimbursement  be  limited  somewhat  by 
the  language  of  "reasonable  time."  If 
Congress  had  intended  reimbursement 
to  cover  all  pre-notification  remedies,  it 
would  have  either  explicitly  stated  that 
the  period  for  reimbursement  be  the 
same  as  the  statutory  free  remedy  period 
of  ten  years  (five  years  for  tires)  after  the 
product  is  bought  by  the  first  purchaser 
(49  U.S.C.  30120(g))  or  would  not  have 
included  the  limiting  term  "reasonable 
time"  in  section  6(b)  of  the  TREAD  Act. 
By  using  the  term  "reasonable  time," 
Congress  meant  something  less  than  a 


reimbursement  period  that  would  cover 
"all"  pre-notification  remedies. 

In  tne  NPRM,  we  proposed  that  the 
period  for  mandatorv  reimbursement  be 
specified  as  an  objective,  bright-line  rule 
to  minimize  unnecessaiy  complicaticins. 
We  said  that  bright-line  rules  would  be 
easy  to  administer.  They  would 
eliminate,  or  at  least  minimize,  any 
disputes  about  whether  an  expenditure 
was  made  in  the  covered  period.  They 
would  also  allow  the  agency  to  remain 
outside  any  disputes  between  owners 
and  manufacturers  over  reimbursement. 
In  addition,  we  proposed  to  relate  the 
bright-line  rules  for  the  period  of 
reimbursement  to  the  agency's 
investigative  activities  with  respect  to 
alleged  noncompliances  and  defects. 
Based  upon  our  investigative  processes, 
we  proposed  objectively  determinable 
time  periods  for  reimbursement  that 
differ  depending  upon  whether  the 
recall  involves  a  noncompliance  or  a 
defect. 

With  respect  to  a  noncompliance  with 
a  FMVSS,  we  proposed  that  the  period 
under  which  reimbursement  would  be 
mandatory  would  begin  on  the  date  of 
the  initial  test  failure  or  the  initial 
observation  of  a  possible 
noncompliance.  For  noncompliance 
recalls  that  are  influenced  by  the  agency 
(a  recall  following  an  agency 
investigation),  the  date  of  the  initial  test 
failure  will  be  apparent.  With  respect  to 
noncompliance  recalls  that  are  not 
influenced  [i.e..  "uninfluenced")  by  the 
agency  (a  recall  initiated  solely  by  a 
manufacturer),  former  49  CFR 
573.5(c)(7)  (2001)  (as  recodified.  49  CFR 
573.6(c)(7) ')  requires  manufacturers  to 
identify  "the  test  results  or  other  data" 
that  led  to  the  manufacturer's 
determination.  We  proposed  an 
amendment  to  this  language  to  require 
the  manufacturer  to  specif>-  the  date 
when  it  first  identified  the  possibility 
that  a  noncompliance  existed. 

With  respect  to  a  recall  based  upon  a 
safety-related  defect,  in  the  NPRM  we 
discussed  at  length  the  Office  of  Defects 
Investigation  (ODI)  investigative  process 
and  how  ODI  attempts  to  complete  the 
final  stage  of  its  investigations — 
engineering  analyses  (EA) — within  one 
year  after  they  are  opened.  On  the  basis 
of  that  process,  we  proposed  two 
different  triggering  dates  as  the 
beginning  of  the  mandatory 
reimbursement  period  depending  upon 
the  circumstances.  The  difference 
between  the  triggeriitg  dates  depends 
upon  whether  the  recall  was  an 


'  Section  573.5  was  redesignated  as  Section  573  6 
when  the  Earlv  Warning  Reporting  Rule  was 
published  on  July  10.  2002  See  67  FR  45822, 
45872. 
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influenced  recall  or  an  uninfluenced 
recall.  For  uninfluenced  recalls,  we 
proposed  that  the  reimbursement  period 
would  begin  one  year  before  the  date  of 
the  manufacturer's  submission  of  a 
notification  of  the  defect  to  NHTSA 
pursuant  to  49  U  S.C  30118  and  49  CFR 
573.5  (2001).  For  influenced  recalls,  we 
pniposed  that  the  beginning  of  the 
period  for  reimbursement  would  be  the 
date  the  agency  opens  an  EA. 

In  general,  commenters  presented 
divergent  views  on  the  issue  of  what  is 
a  "reasonable  time  "  for  the  purposes  of 
mandatory  reimbursement. 
Manufacturers,  while  suggesting  some 
slight  modifications,  generally  agreed 
with  NHTSAs  proposal,  while 
consumer  adv(x:acv  groups  disagre»?d 

Manufacturers  (the  Alliance,  GM. 
Ford  and  IPMA)  generally  agreed  with 
NHTSAs  proposal  that  for  defect-based 
recalls  that  were  uninfluenced,  the 
minimum  period  for  reimbursement 
would  begin  one  year  before  the 
manufacturers  Part  573  report  They 
urged  NHTSA  to  adopt  the  same  one 
year  rule  for  all  recalls,  including  defect 
recalls  undertaken  after  ODl  has  opened 
an  investigation  and  all  noncompliance 
recalls. 

In  our  view  it  would  not  be 
reasonable  to  adopt  a  reimbursement 
period  bt?ginning  date  of  one  year  befon> 
the  Part  573  report  across  the  board  For 
example,  in  the  case  of  a  noncompliance 
with  a  FMVSS.  if  the  failing  test  were 
two  years  before  the  Part  573  report,  the 
manufacturer  should  not  be  allnwed  tn 
avoid  reimbursement  for  the  cost  of  the 
remedy  made  by  (jwners  during  the  first 
year  after  the  test.  Similarly,  the  fact 
that  some  of  the  agency's  complex 
defect  investigations  require  more  than 
a  year  to  ct)mplete  should  not  (  iirt<ul 
manufacturer's  reimbursement 
responsibilities.  The  manufacturers' 
suggestion  could  reward  re(.al(  itrcuit 
manufacturers  that  delay  the  suhinis-,i(i[i 
of  their  Part  573  reports  to  the  .ii^eiu  \ 
Thus,  relating  the  time  period  undd 
which  reimbursement  must  he  pnivideii 
to  the  agency's  investigative  pro*  esses 
limits  or  prfHiludes  manufd(  turers  from 
manipulating  the  period  of 
reimbursement  fin  the  other  li.ind   we 
see  no  r<!ason  why  the  peridti  tur 
reimbursement  should  ever  be  longer  for 
uninfluenced  defw  t  retails  (or  for  those 
influenced  ret:alls  that  did  not  recjiure 
an  EA)  than  for  those  m  whu  h  OIlIs 
defect  investigation  reached  the  EA 
stage  Therefore,  the  final  rule  provides 
that  for  those  recalls  that  took  pla(  e 
after  ODl  opened  an  E.\.  the  start  of  the 
reimbursement  period  may  be  no  later 
than  the  date  of  the  EA  opening  or  one 
year  before  the  defect  notification  to  the 
agency,  whichever  is  earlier. 


In  individual  and  joint  comments, 
consumer  advocacy  groups  (CFAS,  PC. 
CU.  CPA  and  Advocates,  collectively 
"advocacy  groups")  and  NADA 
disagreed  with  NHTSAs  proposed 
approach  for  determining  reasonable 
time  The  advocacy  groups  commented 
that  the  agency's  proposal  for  reasonable 
time  would  be  confusing  to  consumers 
and  would  require  that  consumers  have 
a  basic  knowledge  of  the  statute  and 
NHTSAs  internal  procedures.  In 
addition,  they  asserted  that  the 
pnjposed  rule  would  allow 
manufacturers  to  take  advantage  of  the 
procedure  by  delaying  their  submission 
of  a  Part  573  report  until  it  is  favorable 
to  the  manufacturer  to  report  the  defect 
or  noncompliance.  Moreover,  these 
commenters  claimed  that  the  proposed 
rule  would  frustrate  the  intent  of 
Congress  by  penalizing  consumers  who 
act  judiciously  in  remedying  their 
vehicles  prior  to  a  recall,  and  that  the 
rule  is  complex,  difficult  and  against 
sound  publi(,  policy  In  general,  they 
asserted  that  Congress  intended  to 
maximize  reimbursement  rights  by 
extending  the  time  frame  for  a  free 
remedy  In  their  view,  the  ten-year/five- 
year  time  frame  provided  in  49  U.S.C. 
30120(g)(1)  is  the  reasonable  time 
period  for  reimbursement  of  owners 
who  repair  defects  or  noncompliances 
prior  to  recall. 

The  advocacy  groups  ascribed  to 
Congress  an  intent  that  was  not 
expressed  in  the  law   In  the  TREAD  Act, 
Congress  did  not  "maximize  "  the 
reimbursement  rights  of  owners.  What 
Congress  did  do  was  create  an 
obligation  to  provide  reimbursement  for 
some  pre-recall  expenditures  that  was 
not  previously  in  the  Safety  Act. 
Congress  left  it  to  the  Secretary  to  define 
the  ininimuni  period  under  which  such 
reiiiibursement  would  be  required.  This 
IS  evident  from  the  TREAD  Act  itself. 
The  TREAD  Act  states: 

.\  iiidnuIcK  lurer's  remedy  program  shall 
include  a  plan  for  reimbursing  an  owner  or 
()ur(  haser  vvhi)  Iik  urred  the  cost  of  the 
rt'medv  within  a  reasunable  lime  in  advan(  c 
uf  the  manufacturers  nolific  ation  under 
subsei  lion  (h)  or  (c:)  of  seclmn  :U)1 18.  I'he 
Sei.rt'ttir\  in.n  |iri'S(  rihe  reguLiijons 
Hstatilishiii)<  what  ( Diistilutes  a  reasonable 
tiiiU'  lor  purposes  of  the  preceding  siMllenc  e 
and  other  iKusonable  conditions  for  the 
rt'imbursemonl  plan. 

I'ub   1.   No    l()fi-414.  sec  fi(b)  (2000) 
.\s  to  the  time  period.  Congress  did 
not  specify  that  the  reimbursement 
period  h(^  the  entire  statutory  period 
remedy  period  under  49  U.S.C. 
301 20(g).  First,  if  Congress  intended  that 
the  reimbursement  period  be  the  same 
as  the  ten-vearTive-year  statutory 
remedy  period,  it  would  have  explicitly 


said  so.  This  Congress  did  not  do. 
Second,  as  we  stated  in  the  NPRM  and 
above.  Congress  used  a  limiting  term  to 
describe  the  length  of  the 
reimbursement  period.  It  stated  that  an 
owner  is  entitled  to  reimbursement 
when  he  or  she  remedies  the  defect 
within  a  "reasonable  time"  prior  to 
recall,  which  was  meant  to  be  longer 
than  initial  suggestions  during 
congressional  consideration  of  the 
TREAD  Act  that  it  be  limited  to  the 
period  ""immediately"  prior  to  recall. 
However,  by  using  the  term  "reasonable 
time,  "  Congress  must  have  intended 
that  the  period  for  reimbursement  be 
less  than  ten  years  (five  years  for  tires) 
because  that  would  be  "any  time"  prior 
to  recall,  since  manufacturers  are  not 
required  to  provide  a  free  remedy  for 
vehicles  or  equipment  older  than  ten 
years  (five  years  for  tires)  at  the  time  of 
a  recall. 

Moreover,  the  advocacy  groups' 
statement  that  to  obtain  reimbursement 
under  the  proposal  consumers  would 
need  a  basic  knowledge  of  the  Safety 
Act  and  NHTSAs  implementing 
regulations  is  incorrect.  Consumers 
would  not  need  to  know  the  Safety  Act 
or  NHTSA's  applicable  regulations  to 
obtain  reimbursement;  manufacturers 
would.  To  determine  their  eligibility  for 
reimbursement,  consumers  would  only 
need  to  read  or  listen  to  the  information 
provided  to  them  and  follow  up  on  it. 
Under  today's  rule,  manufacturers  must 
provide  the  specific  dates  for  the  period 
of  reimbursement  in  their 
reimbursement  plans  and  provide 
appropriate  notice  to  consumers. 

Although  we  agree  with  the  advocacy 
groups  that  there  may  be  some  instances 
of  intentional  manufacturer  delay  in 
filing  a  Part  573  report,  delay  would  not 
be  determinative  in  the  case  of 
noncompliances  with  FMVSSs  or  in  the 
case  of  most  influenced  defect-based 
recalls,  because  the  reimbursement 
period  for  these  would  not  be  triggered 
by  the  date  of  the  Part  573  report.  If  a 
manufacturer  unreasonably  delayed 
nc)tif\ing  NHT.SA  of  a  defect  or  a 
noncompliance,  NHTSA  could  seek 
civil  penalties  under  49  U.S.C^  30165  for 
violations  of  section  30118(c).  This 
should  deter  such  potential 
manipulation,  particularly  since,  in 
most  cases,  the  costs  of  providing 
reimbursement  for  expenditures 
incurred  before  the  opening  of  an  EA  or 
over  a  year  prior  to  the  recall  are 
unlikely  to  be  very  great. 

Advocates  asserted  that  the  agency's 
"bright-lines  "  are  irrational  since  one 
consumer  could  be  reimbursed  if  he/she 
remedied  the  defect  on  the  day  of  the 
opening  of  the  EA.  while  another 
consumer  could  be  denied 
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reimbursement  if  he/she  remedied  the 
defect  on  the  day  before  the  opening  of 
the  EA.  However,  "bright-line"  rules 
commonly  have  the  consequence  that 
Advocates  complained  about.  In  fact, 
the  ten-year/five-year  statutory  remedy 
period  that  the  advocacy  groups 
suggested  the  agency  adopt  is  a  "bright- 
line"  rule.  Thus,  even  under  the  ten- 
year/five-year  nde,  in  some  cases,  there 
could  still  theoretically  be  consiuners 
who  would  be  denied  reimbursement 
while  others  would  receive  it. 

NADA  observed  that  NHTSA  should 
set  minimiun  periods,  allowing 
manufactiu«rs  the  flexibility  to  set 
longer  periods  should  they  choose  to  do 
so.  We  agree.  We  are  setting  the 
requirements  listed  in  this  rule  as  a 
floor,  not  a  ceiling.  Thus,  the  time 
periods  set  forth  in  this  rule  are  the 
minimum  requirements.  In  fact.  Ford 
and  GM  advised  that  they  do  not  limit, 
on  the  basis  of  time,  reimbursement  of 
expenditures  by  owners  for  pre- 
notification  remedies.  While  we 
encom-age  this  conduct,  it  is  not 
specifically  required  by  today's  final 
rule. 

Therefore,  based  upon  the  above,  the 
final  rule  adopts  the  "reasonable  time" 
periods  for  mandatory  reimbursement 
that  were  proposed  in  the  NPRM. 

2.  Reimbursement  End  Date 

The  NPRM  proposed  two  different 
dates  for  the  end  date  for  the  eligibility 
period  for  reimbursement.  For  motor 
vehicles,  the  proposed  end  date  was  ten 
days  after  the  manufacturer  mailed  the 
last  of  its  initial  Part  577  notices  to 
owners.  For  replacement  equipment,  the 
proposed  end  date  was  30  days  after  the 
conclusion  of  the  manufacturer's  initial 
efforts  to  publicize  the  existence  of  the 
defect  or  noncompliance.  These 
proposed  end  dates  were  based  upon 
the  TREAD  Act's  language  that 
reimbursement  is  for  costs  incurred 
prior  to  the  manufacturer's  notification 
under  49  U.S.C.  30118  and  the  practical 
difficulties  of  identifying  the  date  when 
an  individual  owner  actually  received 
notice.  We  asked  for  comments  whether 
these  end  dates  were  appropriate. 

The  Alliance  and  NADA  agreed  with 
the  proposal  to  exclude  reimbxu-sement 
obligations  for  costs  incurred  more  than 
ten  days  after  the  manufacturer  mailed 
the  last  of  its  initial  Part  577  notices. 
However,  in  the  case  where  the  notices 
are  mailed  to  consumers  in  stages,  the 
Alliance  recommended  that  the 
reimbursement  period  applicable  to  a 
specific  owner  terminate  ten  days  after 
the  initial  Part  577  notice  was  sent  to 
that  owner. 

RMA  recommended  that  the 
reimbursement  end  date  for  tires  should 


not  be  more  than  five  days  after  the 
notification  of  the  recall  has  been  sent 
to  tire  dealers.  RMA  asserted  that  this 
would  minimize  the  likelihood  of 
recalled  tires  being  resold. 

MEMA  and  OESA  recommended  that 
the  "ending  date"  for  an  equipment 
owner's  entitlement  to  reimbursement 
be  changed  from  30  days  after  the 
conclusion  of  the  manufacturer's  initial 
efforts  to  publicize  the  existence  of  the 
defect  or  noncompliance  to: 

Thirty  days  after  the  manufacturer  has 
mailed  the  last  of  its  notifications  to 
purchasers  pursuant  to  part  577  of  this 
chapter,  or.  if  public  notice  is  required  by  the 
Administrator  or  otherwise  given  by  the 
manufacturer,  within  30  days  of  such 
publication  of  the  existence  of  the  defect  or 
noncompliance. 

They  reasoned  that  public  notices  have 
only  been  required  of  replacement 
equipment  manufacturers  when  their 
products  are  marketed  tfuough 
identifiable  consumer  channels,  such  as 
chain  or  volume  retail  operations. 
According  to  MEMA  and  OESA,  in 
previous  recalls,  if  NHTSA  did  not 
require  manufacturers  to  publicize  the 
existence  of  a  safety  defect,  the 
replacement  part  manufacturers  made 
the  requisite  statutory  notice  by  means 
of  a  letter  to  the  most  recent  purchaser 
known  to  the  manufacturer. 
Furthermore,  in  some  situations,  such  as 
involving  aftermarket  distribution  of 
heavy  vehicle  equipment  and  sales  of 
equipment  to  the  commercial  markets, 
the  agency  has  not  called  for  public 
notice. 

The  advocacy  groups  criticized  our 
ten-day  end  date  proposal.  They 
suggested  that  the  reimbursement  end 
date  should  be  based  upon  the  ten-year/ 
five-year  requirement  already  in  the 
statute.  They  reasoned  that  the  mailing 
date  of  a  manufacturer's  notice  and  the 
concluding  date  of  a  manufacturer's 
efforts  to  publicize  a  defect  or 
noncompliance  are  irrelevant  to  an 
owner's  right  to  be  reimbursed  for 
repairs  made  prior  to  a  safety  recall. 
They  also  argued  that  consumers  who 
had  the  remedy  performed  prior  to  the 
recall  should  be  entitled  to 
reimbursement  no  matter  when  they 
receive  notice  of  the  recall. 

The  approach  recommended  by  the 
Alliance  for  staged  recalls  presents  some 
practical  problems.  The  adoption  of  a 
single  end  date  reduces  potential 
confusion,  such  as  could  arise  if  an 
owner  loses  the  notification  letter,  or  if 
there  is  a  dispute  about  whether  a  letter 
was  actually  received.  Thus,  in  the  case 
of  motor  vehicles,  we  believe  ten  days 
after  the  date  of  the  last  mailing  of  the 
manufacturer's  letters  notifying 
consumers  that  the  remedy  is  available 


pursuant  to  49  CFR  577.5  is  the 
appropriate  end  to  the  reimbursement 
period.  Manufacturers  can  predict  this 
date. 

RMA  correctly  recognized  the 
importance  of  preventing  the  resale  of 
recalled  tires,  but  we  do  not  believe  that 
setting  the  end  date  for  the 
reimbursement  five  days  after  tire 
dealers  receive  the  notification  of  the 
recall  will  further  this  objective  or 
would  be  a  reasonable  reimbursement 
condition.  A  tire  manufacturer  will 
normally  notify  its  dealers  of  a  defect  or 
noncompliance  before  the  manufacturer 
notifies  owners  of  the  recall.  Thus,  tire 
dealers  will  be  on  notice  not  to  sell  the 
recalled  tires,  be  they  new  or  used. 
Therefore,  the  end  date  for 
reimbursement  purposes  will  have  no  or 
at  most  little  effect  on  whether  a 
recalled  tire  is  sold  by  a  dealer.  Further, 
the  RMA's  proposal  could 
inappropriately  lead  to  a  cut-off  date 
before  owners  are  notified. 

We  believe  that  the  advocacy  groups' 
comment  on  the  end  date  missed  the 
point  that  we  were  making.  Under  the 
statute,  reimbursement  is  only  required 
for  expenditures  made  prior  to 
notification  of  the  recall.  If  an  owner  has 
received  notification  of  a  defect  or  a 
noncompliance  under  which  a  free 
remedy  is  offered,  it  is  reasonable  to 
require  the  owner  to  utilize  the  remedy 
offered  by  the  manufacturer  rather  than 
expend  funds  to  independently  obtain  a 
different  remedy. 

In  the  case  of  motor  vehicle 
equipment,  we  agree  with  MEMA  and 
OESA  that  in  some  cases  there  is  no 
public  notice  of  a  defect  or 
noncompliance.  In  that  case,  the  mailing 
of  the  notices  to  owners  by  the 
manufacturer  should  control,  as  with 
nlbtor  vehicles.  However,  to  be 
consistent  with  our  approach  with 
respect  to  vehicles,  we  are  setting  ten 
days  after  the  equipment  manufacturer 
has  mailed  the  last  of  its  notifications  to 
purchasers  pursuant  to  49  CFR  577.5  as 
the  appropriate  end  date.  Where  public 
notice  is  required  by  the  Administrator 
or  otherwise  given  by  the  manufacturer, 
we  are  retaining  the  30-day  period 
proposed  in  the  NPRM.  For  those  recalls 
with  both  individual  and  public  notice, 
the  latter  of  the  two  dates  would  end  the 
reimbursement  period. 

C.  Reasonable  Conditions  Allowed  in 
the  Reimbursement  Plan 

In  the  NPRM,  we  noted  that  section 
6(b)  of  the  TREAD  Act  did  not  specif)' 
in  detail  what  is  to  be  included  in  a 
manufacturer's  reimbursement  plan. 
Rather,  the  section  stated.  "The 
Secretary'  may  prescribe  regulations 
establishing  *   *   *  reasonable 
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conditions  for  the  reimbursement  plan   ' 
In  the  NPRM.  we  proposed  to  allow 
manufacturers  to  include  certain 
conditions  or  limitations  in  their 
reimbursement  plans,  but  no  others  We 
also  noted  that  manufacturers  could 
impose  less  stringent  restrictions  nn 
reimbursement  if  they  chose  to 

We  proposed  several  permissible 
conditions  in  the  NPRM  that  related  to: 
(1)  The  availability  of  free  warranty 
coverage.  (2)  the  nature  of  the  pre-notice 
repair  or  replacement  and  its 
relationship  to  the  defect  or 
noncompliance;  (3)  the  amount  of  the 
reimbursement,  and  (4)  the  provision  of 
suitable  documentation  to  obtain 
reimbursement.  A  discussion  nf  these 
conditions  and  how  they  will  be 
implemented  in  the  final  rule  follows. 

1.  Remedies  Performed  Outside  the 
Period  of  Free  Warranty  Coverage 

We  proposed  that  one  condition  a 
manufacturer  may  include  in  its 
reimbursement  plan  is  that  the  pre- 
notification  remedy  must  have  been 
performed  t)r  obtained  after  the 
conclusion  of  a  manufacturer's  warrantv 
that  would  have  covered  the  repair  at  no 
cost  to  the  consumer.  We  noted  in  the 
NPRM  that  manv  repairs  tn  address 
conditions  that  are  subsequentlv 
determined  to  constitute  a  safetv  defet  t 
are  within  the  coverage  provided  by  the 
manufacturers  warrantv  program.  As 
we  stated  in  the  NPRM.  w^•  wanted  to 
avoid  creating  a  program  that  would 
duplicate  the  manufacturer's  warranty 
program  We  said  the  purpose  of  the 
reimbursement  plan  is  to  provide  a 
program  that  includes  reasonable 
conditions,  to  reimburse  an  ow  ner  who 
had  to  incur  c;osts  to  obtain  a  repair  or 
replacement  of  the  product  before 
notification  that  a  defect  or 
noncompliance  exists.  Therefore,  we 
proposed  that  manufai:turers  could 
provide  in  their  reimbursement  plan 
that  consumers  would  not  be  eligible  for 
reimbursement  if  they  could  have 
obtained  a  free  remedv  from  a 
franchised  dealer  or  other  a  at  hi  in  zed 
entity  through  the  manufacturer  s 
warranty  program,  but  had  repairs 
performed  elsewhere 

However,  we  noted  that  the  warranty 
availability  exclusion  would  not  be 
absolute  In  particular,  if  a  cimsumer 
had  presented  the  vehicle  or  equipment 
to  a  person  authorized  to  perform 
warranty  work  and  that  person  had 
concluded  that  the  problem  or  repair 
was  not  covered  under  the  warrantv,  or 
the  repair  did  not  remedy  the  problem, 
the  consumer  would  have  to  be 
reimbursed  for  the  reasonable  costs  of  a 
remedy  that  was  subsequently  obtained 


at  a  facility  that  was  not  an  authorized 
warranty  servic:e  provider. 

In  general,  the  proposal  to  allow  the 
warranty  exclusion  condition  in  the 
reimbursement  plan  was  well  received. 
The  Allianc:e  agreed  with  this  "common 
sense  approach."  Some  comments, 
while  not  against  this  approach, 
recommended  that  NHTSA  consider 
other  approaches  to  address  the 
particular  needs  of  a  specific  product. 

IPMA  advised  that  the  child  restraint 
industry  does  not  have  a  standard 
warranty  coverage  that  is  comparable  to 
the  auto  industry's  basic  warranties.  It 
claimed  that  manufacturers  of  child 
restraints  merge  their  warranty  claims 
and  consumer  complaints  intf)  one 
database  so  it  is  difficult  to  distinguish 
between  the  two.  Thus.  JPMA 
recommended  that  NHTSA  create  a 
different  exclusion  for  child  restraint 
manufacturers,  wherein  a  consumer 
would  be  eligible  for  reimbursement  for 
remedies  obtained  from  a  source  other 
than  the  manufacturer  only  if  the 
consumer  first  sought  assistance  from 
the  child  restraint  manufacturer,  and 
was  refused.  JPMA  claimed  this  is 
net:essarv  to  ensure  that  child  restraint 
manufacturers  are  offered  the  same 
opportunity  to  remedy  the  problem 
withm  the  companv's  own  consumer 
affairs  policies  as  vehicle 
manufacturers. 

We  disagree  with  IPMA  that  we 
created  an  'opportunity  "  for  motor 
vehicle  manufacturers  with  this 
warranty  exception  The  purpose  of  the 
warranty  ex(  lusion  was  to  avoid 
duplication  hv  making  customers  take 
advantage  of  whatever  warranty  the 
manufacturer  offered  If  the 
manufacturer  has  no  express  warranty, 
then  it  laiinot  place  this  condition  in  its 
remedv  plan   M(jreover,  in  the  motor 
vehicle  (ontext.  the  general  parameters 
of  warranties  are  often  understood  and 
owners  <  ommonly  bring  vehicles  to 
franchised  dealers,  which  are  often 
relatively  close  by.  for  repair  work.  The 
same  does  not  applv  to  child  restraints. 
Therefore,  we  decline  to  incorporate 
IPMA's  recommendation. 

NADA  advised  that  most  pre- 
announcement  recall-related  repairs  are 
covered  under  original  manufacturers' 
warranties,  in  which  case  customers  are 
effectively  reimbursed.  In  addition. 
NADA  stated  that  other  customers  and 
repairs  are  covered  under  extended 
warranties  or  service  ctmtracts.  It 
suggested  that  regardless  of  the  source 
of  coverage,  all  pre-announcement 
repairs  that  could  have  been  covered  by 
an  original  warrantv.  an  extended 
warranty,  or  a  service  contract  should  be 
excluded  from  reimbursement  under 
this  rule.  Lastly,  it  suggested  any  direct 


cash  outlays  by  the  customer,  such  as  a 
deductible,  should  be  eligible  for 
reimbursement. 

We  disagree  with  this  approach.  We 
are  limiting  the  warranty  exclusion  to 
the  manufacturers  original  warranty 
and  anv  extended  warranty 
subsequently  offered  by  the 
manufacturer,  including  those 
purchased  by  the  first  owner  and  those 
provided  by  the  manufacturer  at  no 
charge.  Service  contracts  offered  by 
dealers  and  other  entities  are  not 
warranties  between  the  manufacturer 
and  the  owner  of  the  vehicle.  The 
manufacturer  is  not  a  party  to  those 
service  contracts.  Service  contracts  can 
complicate  the  reimbursement  process 
with  questions  over  what  is  covered, 
who  can  perform  repairs,  qualifications 
over  coverage,  and  deductibles.  These 
complications  can  lead  to  disputes  with 
manufacturers  over  something  the 
manufacturer  did  not  offer.  Indeed,  the 
manufacturers  did  not  suggest  extending 
the  exclusion  of  warranty  coverage  to 
ser\'ice  contracts.  The  manufacturer 
should  not  benefit  from  a  service 
contract,  for  reimbursement  purposes, 
when  it  is  not  a  party  to  it.  For  extended 
warranties,  we  would  require  the 
manufacturer  to  have  provided  the 
owner  with  written  notice  of  the  terms 
of  the  extended  warranty  coverage  in 
order  for  the  manufacturer  to  exclude 
anv  repairs  that  could  have  been  made 
under  the  warranty  from 
reimbursement. 

Therefore,  in  regard  to  remedies 
performed  within  the  period  of  free 
warranty  coverage,  today's  final  rule  is 
essentially  the  same  as  proposed  in  the 
NPRM.  The  exclusion  of  repairs  that 
would  have  been  covered  by  a  warranty 
onlv  applies  to  the  coverage  provided  by 
the  manufacturer's  warranties  that  the 
manufacturer  provided  in  writing,  either 
at  the  time  of  sale  or  by  a  subsequent 
notice.  We  note  that  this  is  consistent 
with  the  Earlv  Warning  Reporting  Rule 
(67  FR  45822,  luly  10,  2002)  under 
which  manufacturers  are  not  required  to 
report  claims  paid  on  service  contracts 
by  dealers  as  warranty  claims.  We  are 
also  adopting  a  definition  of  warranty 
that  is  the  same  as  in  the  Early  Warning 
Reporting  Rule.  See  49  CFR  5'79.4(c)  and 
67  FR  45822,  45877  (July  10,  2002). 
Finally,  we  note  that  the  warranty 
exclusion  only  applies  where  the 
manufacturer  would  pay  in  full,  as 
opposed  to  providing  an  adjustment  or 
credit  and  requiring  some  payment  by 
the  consumer.  To  make  this  clear,  we 
have  added  the  clause  "without  any 
payment  bv  the  consumer"  to  section 
573.13(d)(i). 
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2.  The  Nature  of  the  Pre-Notification 
Remedy 

In  the  NPRM,  we  proposed  several 
conditions  that  a  manufacturer  may 
impose  in  the  reimbursement  plan 
regarding  the  nature  of  the  pre- 
notification  remedies  that  would  be 
eligible  for  reimbursement. 

First,  we  proposed  that  a 
manufacturer  would  be  permitted  to 
limit  reimbursement  to  remedies  that 
addressed  the  noncompliance  or  defect. 
With  all  recalls,  the  defect  or 
noncompliance  is  described  in  Pcirt  573 
information  reports  and  in  notifications 
to  owners.  See  49  CFR  573.6(c)(5), 
(c)(8)(i);  49  CFR  577.5(e).  We  reasoned 
that  manufactvu«rs  should  not  be 
required  to  pay  for  repairs  that  did  not 
address  the  problems  addressed  by  the 
recall. 

A  second  condition  we  proposed  was 
that  a  manufacturer  could  limit  the 
extent  of  repairs  to  those  that  were 
reasonably  necessary  to  correct  the 
imderlying  problem.  In  the  NPRM,  we 
provided  an  example  of  a  failed  ignition 
switch  to  illustrate  that  the 
manufacturer  would  not  have  to  pay  for 
a  replacement  of  a  steering  column  unit 
that  included  the  switch,  imless  that 
was  the  only  pre-notification  repair 
available  to  the  owner.  However,  we 
pointed  out  that  a  manufactiuer  could 
not  provide  that  a  repair  would  have  to 
be  identical  to  the  recall  remedy.  We 
noted  that  in  many  instances  the  part 
used  in  the  recall  would  not  have  been 
available  before  the  recall.  In  those 
circumstances,  the  pre-recall  repair 
would  necessarily  have  involved  the 
installation  of  a  part  that  was  different 
from  the  remedy  part,  and  the 
manufacturer  could  not  refuse 
reimbursement  on  that  basis. 

Additionally,  the  NPRM  stated  that 
the  reimbursement  program  could  not 
preclude  a  vehicle  owner  from  obtaining 
both  the  recall  remedy  free  of  charge 
and  reimbiu'sement  for  past  expenses, 
where  otherwise  allowed.  We  noted  for 
example  an  owner  who  replaced  an  item 
of  original  equipment  that  had  failed 
with  the  same  part.  We  said  that  if  the 
recall  remedy  is  to  install  a  new  part 
made  of  a  material  with  better 
properties  than  the  original  part,  the 
owner  would  be  entitled  to  the  free 
recall  remedy  and  to  he  reimbursed  for 
the  cost  of  the  pre-recall  repair. 

Lastly,  we  proposed  in  the  NPRM  that 
a  manufacturer  of  a  motor  vehicle  could 
limit  reimbursement  to  costs  incurred 
for  the  same  type  of  remedy  as  selected 
by  the  manufacturer.  This  was  due  to 
the  Act's  scheme  that  permits  the 
manufacturer  to  choose  the  remedy,  in 
the  first  instance.  The  general  categories 


of  remedies  are  set  forth  in  49  U.S.C. 
30120(a)(1).  Thus,  for  example,  a 
manufacturer  would  not  have  to  pay  for 
the  replacement  of  a  vehicle  when  the 
remedy  offered  by  the  manufacturer  as 
part  of  the  recall  was  to  repair  the 
vehicle. 

We  proposed  that  replacement 
equipment  be  treated  differently  in  this 
regard  than  motor  vehicles.  Due  to 
differences  in  the  costs  of  vehicles  and 
replacement  equipment,  and  the  limited 
ability  to  repair  most  equipment  items, 
replacement  equipment  is  usually 
replaced  in  its  entirety  by  the  consumer 
when  the  item  of  equipment  is  broken, 
while  a  motor  vehicle  is  almost  always 
repaired.  In  light  of  those 
circumstances,  we  proposed  that 
replacement  equipment  manufacturers 
would  have  to  reimburse  an  owner  for 
the  cost  of  a  replacement  following  a 
relevant  failure  of  an  equipment  item 
subject  to  the  recall,  regardless  of  the 
recall  remedy  subsequently  selected  by 
the  manufacturer.  However,  the  owner 
would  not  also  be  entitled  to  the  recall 
remedy  with  respect  to  the  original 
item,  since  the  owner  would  have  been 
made  whole  by  reimbursement  for  the 
cost  of  the  new  item  (unless,  of  course, 
the  owner  had  purchased  the  same 
defective  item  as  the  replacement). 

The  Alliance  commented  that 
manufacturers  should  not  pay  for  work 
beyond  that  which  was  needed  to 
address  the  defect  or  noncompliance. 
CM  commented  that  when  an  original 
equipment  part  is  replaced,  and  then  a 
subsequent  recall  remedy  uses  a 
different  part,  the  original  equipment 
part  must  have  failed  in  order  for  a 
customer  to  obtain  a  remedy  that 
includes  reimbursement  for  the  original 
part  and  the  recall  remedy.  GM  claimed 
that  the  proposed  rule  would  not 
require  the  original  equipment  part  to  be 
defective  in  order  to  obtain  both  the 
recall  remedy  and  reimbursement  for 
replacing  the  original  part. 

With  regard  to  these  points,  in 
general,  we  agree  that  manufacturers 
should  pay  only  for  work  that  was 
performed  to  remedy  what  was  later 
determined  to  be  a  noncompliance  or 
defect.  However,  the  original  part  need 
not  have  "failed"  in  order  for  the  owner 
to  be  reimbursed.  If  it  was  appropriate 
to  inspect,  adjust,  repair  or  replace  the 
original  part  or  system  in  order  to 
correct  a  performance  problem,  the 
manufacturer  must  reimburse  the  owner 
for  that  work.  In  addition,  if  the 
consumer  replaced  an  item  of 
equipment  while  an  investigation  was 
open,  reimbursement  would  be 
warranted.  Indeed,  this  very  situation 
was  a  basis  for  the  TREAD  Act.  In  that 
situation,  consumers  replaced  certain 


Firestone  Wilderness  AT  tires  with 
other  tires  before  Bridgestone/ 
Firestone's  August.  2000  recall.  The 
reimbursement  provision  was  intended 
to  assure  that  manufacturers  provided 
reimbursement  in  situations  such  as 
this.  To  obtain  reimbursement,  one  need 
not  wait  until  a  tire  or  other  part  begins 
to  separate  or  otherwise  fails.  The 
regulatory  language  in  section 
573.13(d)(2)  requires  reimbursement  in 
these  circumstances.  However,  if  the 
original  assembly  is  replaced  in  light  of 
characteristics  that  would  not  be  within 
the  scope  of  the  defect,  such  as  normal 
wear,  then  the  manufacturer  does  not 
have  to  reimburse  the  owner  for  the  cost 
of  that  work.  These  concerns  were 
adequately  addressed  in  the  NPRM; 
therefore,  we  are  adopting  the  rule  as 
proposed. 

Consistent  with  the  proposal,  the  final 
rule  permits  manufacturers  to  set 
conditions  in  their  reimbursement  plans 
that  may  exclude  reimbursement  if  the 
pre-notification  remedy  was  not  the 
same  type  of  remedy  (repair, 
replacement  or  refund  of  purchase 
price)  as  the  recall  remedy,  did  not 
address  the  defect  or  noncompliance 
that  led  to  the  recall,  or  was  not 
reasonably  necessary  to  correct  the 
problem  addressed  by  the  recall. 
However,  the  final  rule  precludes  a 
manufacturer's  reimbursement  plan 
from  requiring  that  the  pre-notification 
remedy  be  identical  to  the  remedy 
elected  by  the  manufacturer. 

We  discussed  the  possibility  of 
allowing  additional  conditions 
applicable  to  child  restraints  due  to  the 
unique  situations  that  may  arise  when 
children  outgrow  their  child  restraints. 
We  suggested  that  it  could  be 
inappropriate  for  an  owner  of  a  recalled 
child  restraint  to  receive  reimbursement 
for  the  cost  of  replacing  a  restraint  when 
the  original  restraint  did  not  manifest 
the  problem  that  was  the  subject  of  the 
recall,  but  was  replaced  due  to  the 
growth  of  a  child.  We  suggested  that  it 
might  be  appropriate  to  allow  child 
restraint  manufacturers  to  identif\- 
situations  where  reimbursement  would 
not  be  appropriate,  as  long  as  we  could 
assure  that  manufacturers  do  not  deny 
reimbursement  where  it  is  warranted. 
We  identified  three  possible  conditions. 
The  first  was  to  allow  reimbursement  to 
be  conditioned  on  whether  an  owner 
registered  the  restraint  with  the  child 
restraint  manufacturer.  The  second 
condition  was  to  allow  a  requirement 
that  the  receipt  for  the  purchase  of  a 
replacement  child  restraint  indicate  that 
it  is  a  model  comparable  to  the  original 
restraint.  The  last  possible  condition 
was  to  allow  the  manufacturer  to  require 
the  owner  of  the  recalled  child  restraint 
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to  return  it  to  the  manufacturt'r  nr 
(ither\vise  prove  it  hrid  bm'ii  destroyed 
in  order  to  obtain  reimbursement.  We 
asked  for  comments  on  the  practical 
applications  of  those  approaches 

fPMA  asserted  that  all  the  conditions 
on  reimbursement  identified  in  the 
NPRM  should  be  adopted  regarding 
child  restraints.  According  to  JPMA. 
prior  registration  is  vital  to 
reimbursement   |PMA  cimimented  that 
prior  registration  of  the  defective  or 
noncompliant  restraint  would  help 
assure  that  the  claimant  was  the  actual 
owner,  because  he  or  she  uriulil  have 
registered  the  restraint  before  there  was 
anv  reason  to  think  that  reimbursement 
would  be  available  in  the  future  [PMA 
contended  that  a  receipt  is  necessary, 
hut  insufficient  on  its  own,  to  show  that 
the  replacement  child  restraint  is  the 
same  type  as  the  one  replaced 
According  to  IPMA.  a  receipt  plus  the 
registration  card  would  be  sufficient. 
Finallv.  IPM.-\  noted  that  the  return  of 
the  defective  child  restraint  is  a  good 
alternative  for  consumers  who  cannot 
meet  the  combination  of  the  first  two 
conditions,  and  should  be  available  as  a 
fall  back  provision. 

PC.  CU.  CFAU.  and  CFA  lointly 
commented  that  when  determijiing  the 
proper  wav  to  handle  the  re[jla(  ement  of 
defective  child  restraints,  the  principal 
goal  of  a  recall  or  of  a  reimbursement — 
to  give  a  refund  for.  or  repair  or  replace 
a  defective  product — must  be 
considered.  To  facilitate  the  removal  of 
recalled  child  seats  from  the 
marketplace  and  to  encourage  the  repair 
or  replacement  of  defective  seats,  the 
advocacy  groups  argued  that 
reimbursement  should  t)nl\  be 
predicated  on  proof  of  ownership  and 
replacement  of  the  defective  restraint. 
Thev  argue(i  that  the  intent  of  the  owner 
replacing  th(>  restraint  should  not  be  ,i 
determining  factor.  According  to  the 
advocacv  groups,  the  goal  should  be  the 
replacement  or  repair  of  the  defective 
restraint   In  their  view,  the  agencv  s 
concern  with  preventing  fraud  should 
not  supercede  that  goal. 

Notwithstanding  [PMA's  comments, 
we  have  concluded  that  the  first  and 
third  conditions  (jn  which  we  rec|uested 
comments  in  the  NPRM  would  unduly 
limit  reimbursement.  With  regard  to 
registration,  under  49  CFR  Part  ")H8. 
child  restraint  manufacturers  are 
required  to  keep  registration  forms 
submitted  bv  owners  so  they  can  notifv 
owners  of  any  defect  or  noncompliance 
.\HT.S.-\  is  undertaking  an  evaluation  of 
c:hild  safetv  seat  registration,  whu  h  has 
not  been  completed.  As  part  of  that 
evaluation,  we  have  conducted  a  siirvev, 
which  estimates  that  the  registration 
rate  for  child  restraints  is  currently 


about  27  percent.  Although  we  would 
like  the  rate  to  be  higher,  since 
registration  facilitates  notification  of 
child  restraint  owners,  this  low  rate 
makes  it  unreascmable  to  ri^quire  an 
owner  to  have  returned  a  registration 
c:ard  to  the  manufac:turer  of  the  recalled 
restraint  as  a  predif:ale  to 
reimbursement.  With  respect  to  the 
third  possible  condition,  as  a  practical 
matter,  an  owner  of  a  broken  child 
restraint  who  still  needs  to  use  the 
restraint  to  transport  a  child  will 
normally  replace  it  rather  than  get  it 
repaired.  The  broken  child  restraint  will 
most  likelv  be  discarded.  The  c;hanc:es  of 
the  owner  keejjing  a  broken  child  seat 
in  anticipation  of  a  future  recall  are  low. 
Thus,  we  will  not  make  this  an 
allowable  condition. 

We  have  concluded,  however,  that 
reimbursement  can  be  limited  to  the 
cost  of  purchasing  a  child  restraint  of 
the  same  tvpe  (e.g.,  rear-facing,  booster) 
as  the  restraint  c:overed  by  the  recall. 
Fur  e.xample,  if  a  rcMr-facing  infant  seat 
was  replact^d  bv  a  toddler  seat,  it  is 
reasonable  to  assume  that  the  purchase 
was  made  bec:ause  the  child  outgrew  the 
restraint,  rather  than  because  the  infant 
seat  had  broken  due  to  a  defect.  In  this 
rule,  we  will  utilize  the  same  three 
■  tvp(?s"  of  child  restraints  established  in 
the  Early  Warning  Repcjrting  Rule. 
Under  that  rule,  in  the  context  of  a  c:hild 
restraint  system,  we  defined  "type"  to 
mean  the  category  of  child  restraint 
svstem  selected  from  one  of  the 
following:  rear-facing  infant  seat, 
booster  seat,  or  other.  S>p  49  CFR  579.4. 
In  todavs  ride,  we  are  also  including 
definitions  of  rear-fac  ing  infant  seat, 
booster  seat,  or  other  child  restraint,  that 
are  consistent  with  those  in  the  Early 
Warning  Reporting  Rule. 

Following  issuanc:e  of  the  Early 
W.iriuiig  Reporting  Rule,  we  noticed 
that  there  was  an  inconsistency  between 
the  definition  of  "rear-facing  infant 
seat"  in  the  preamble  and  the  definition 
that  appearcMi  in  the  regulatory  text.  See 
67  FR  at  4,^5834  The  definition  in  the 
preamble  included  the  phrase  "and  is 
designt^d  to  hold  t:hildren  up  to  2(1 
pounds,"  while  the  regulatory  text  ciid 
not.  Based  upon  our  experience  in 
conduc:ting  defec;t  investigations  and 
monitoring  defec:!  recalls,  our  objective 
in  the  Earlv  Warning  Reporting  Rule 
was  to  differentiate  those  child 
restraints  that  are  commonly  used  as 
infant  i  arriers  outside  a  vehicle.  Several 
models  of  this  type  of  child  restraint 
hav  e  been  recalled  based  c)n  defective 
handle's  The  definition  in  Section 
579.4(c)  could  have  been  read  to  extend 
bevond  those  restraints  to  include 
convertible  child  restraints  (i.e..  those 
that  can  be  used  both  in  a  rear-facing 


position  with  relatively  small  children 
and  in  a  forward-facing  position  with 
children  up  to  about  40  pounds),  which 
are  not  also  used  as  infant  carriers.  We 
added  the  20-pound  limit  to  exclude  the 
larger,  convertible  restraints.  However, 
upon  further  consideration,  we  have 
concluded  that  the  20-pound  weight 
limit  in  the  preamble  version  is  too 
restrictive,  since  some  manufacturers  of 
rear-facing,  non-convertible  child 
restraints  now  recommend  their  use 
with  children  up  to  22  pounds  or  more. 

To  address  these  two  matters,  we  have 
decided  to  take  a  different  approach. 
The  definition  of  "rear-facing  infant 
seat"  that  we  are  adopting  in  this  rule 
(and  that  we  intend  to  adopt  as  part  of 
our  pending  reconsideration  of  the  Early 
Warning  Reporting  Rule)  is  "a  child 
restraint  system  that  is  designed  to 
position  a  child  to  face  only  in  the 
direction  opposite  to  the  normal 
direction  of  travel  of  the  motor  vehicle." 
Therefore,  it  will  not  include 
convertible  child  restraints.  "Booster 
seat"  means,  as  defined  in  S4  of  FMVSS 
No.  213,  "either  a  backless  child 
restraint  system  or  a  belt-positioning 
seat:"  and  "other"  encompasses  "all 
other  child  restraint  systems  not 
included  in  the  first  two  categories." 

We  also  believe  it  reasonable  to  allow 
equipment  manufacturers  to  require  that 
an  individual  seeking  reimbursement 
for  a  replaced  item  provide  proof  that  he 
or  she,  or  a  relative,  owned  the  recalled 
item.  For  example,  if  the  spouse  or  the 
original  owner  purchased  the 
replacement,  reimbursement  would  be 
required,  if  other  conditions  were  met. 
We  note  that  the  advocacy  groups 
supported  such  a  condition  in  their 
comments.  The  filing  of  a  registration 
card  with  the  manufacturer,  a  copy  of  a 
registration  card,  or  an  invoice  or 
receipt  showing  purc:hase  of  the  recalled 
equipment  item  would  be  sufficient 
proof  that  the  claimant  had  owned  the 
item  This  is  addressed  in  section 
573.]3(d)(4)(vi). 

D  Amount  of  Reimbursement 

In  the  NPRM.  we  proposed 
requirements  related  to  the  amount  of 
reimbursement  to  be  provided.  For 
vehicles,  we  stated  that  since  most 
recalls  involve  repair  (which  could 
inc:lude  the  replacement  of  one  or  more 
parts),  the  most  likely  scenario  would  bo 
that  reimbursement  will  be  for  the  costs 
incurred  by  the  owner  to  repair  or 
replace  the  component  or  system 
covered  bv  the  defect  or  noncompliance 
determination.  We  noted  that  the  Act 
authorizes  two  othcir  types  of  remedy  for 
defects  and  noncompliance's  in  motor 
vehicles — replacement  and  refund. 
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Historically,  these  types  of  remedies 
have  been  extremely  rare. 

In  the  case  of  repair,  we  proposed  that 
the  amount  of  reimbursement  could  not 
be  less  than  the  lesser  of  (a)  the  amount 
actually  paid  by  the  owner  for  an 
eligible  remedy,  or  (b)  the  cost  of  parts 
for  an  eligible  remedy,  labor  at  local 
labor  rates,  miscellaneous  fees  such  as 
disposal  of  wastes,  and  taxes.  The 
proposed  rule  also  limited  costs  of  parts 
to  the  manufacturer's  list  retail  price  for 
authorized  parts.  However,  the 
proposed  nile  did  not  allow  any 
limitation  on  associated  costs,  such  as 
taxes  or  disposal  of  wastes.  The 
proposed  rule  also  stated  that  not  all 
costs  of  repairs  of  vehicles  would  have 
to  be  reimbursed,  Custftm-designed 
replacement  parts  or  repairs  other  than 
that  related  to  the  recall  in  one  service 
visit  would  not  be  covered  by  the 
proposed  rule. 

In  instances  where  a  manufacturer 
offered  a  vehicle  repurchase  or 
replacement  remedy,  we  proposed  that 
the  ovraer  would  only  be  eligible  for 
reimbursement  of  the  costs  associated 
with  the  pre-notification  repairs.  If  the 
owner  continued  to  own  the  vehicle,  he 
or  she  would  also  be  entitled  to  have  the 
vehicle  repurchased  or  replaced  under 
the  recall.  We  noted  that  even  if  an 
individucd  had  sold  the  vehicle  prior  to 
being  notified  of  the  recall,  he  or  she 
would  be  eligible  to  be  reimbursed  for 
any  repair  costs  related  to  the  defect  or 
noncompliance  that  were  incurred 
while  he  or  she  ov»med  the  vehicle. 

With  regard  to  replacement 
equipment,  as  noted  in  the  NPRM  and 
above,  replacement  is  the  most  common 
recall  remedy.  The  amount  of 
reimbursement  ordinarily  would  be 
based  upon  the  amount  paid  by  the 
owner  for  the  replacement  item,  as 
indicated  on  a  receipt,  up  to  the  total  of 
the  retail  price  of  the  item,  labor,  if  any, 
and  taxes.  The  NPRM  proposed  that  in 
cases  in  which  the  owner  purchased  a 
brand  or  model  different  from  the 
equipment  that  was  the  subject  of  the 
recall,  the  manufacturer  would  be 
permitted  to  limit  the  amoimt  of 
reimbursement  to  the  ordinary  retail 
price  of  the  defective  or  noncompliant 
model  that  was  replaced,  plus  taxes. 

Finally,  the  NPRM  stated  that 
manufacturers  would  not  be  responsible 
to  customers  for  reimbursement  for 
consequential  injuries  and  damages 
such  as  personal  injuries,  property 
damage,  rental  vehicles,  or  missed 
employment.  The  NPRM  stated  that  the 
proposed  rule  would  not  affect  an 
aggrieved  party's  right  to  bring  a  civil 
action  for  any  consequential  damages 
that  resulted  from  the  problem  that  was 
remedied  by  the  owner. 


We  received  only  a  few  comments  on 
the  amount  of  reimbursement.  The 
Alliance  agreed  with  NHTSA's  view  on 
reimbursement  for  consequential 
injuries  or  damages, 

NADA  suggested  that  the  rule  require 
manufacturers  to  reimburse  actual  labor, 
parts,  or  "menu"  repair  costs,  plus 
associated  costs  (taxes,  waste  disposal 
fees,  etc.)  incurred  directly  by  customers 
to  address  defects  or  noncompliances 
and  not  allow  manufacturers  to  place  a 
limitation  upon  reimbursement.  NADA 
further  asserted  that  the  rule  should 
state  that  dealerships  are  entitled  to 
reimbursement  for  the  cost  of  any 
covered  pre-announcement  repairs 
made  at  no  cost  to  the  customer  as  a 
matter  of  dealership  policy.  NADA  also 
observed  that  dealers  should  be 
reimbursed  for  any  extraordinary, 
unbillable  costs  they  incur  directly  due 
to  pre-announcement  repairs,  such  as 
special  tool  piu-chases.  We  agree  with 
some  of  NADA's  comments  regarding 
the  costs  of  reimbursement.  We  agree 
that  a  manufacturer  should  be  required 
to  reimburse  actual  labor,  parts,  and 
other  repair  costs,  plus  associated  costs 
incurred  directly  by  customers.  We 
believe  the  final  rule  addresses  NADA's 
concerns  in  this  regard. 

We  disagree  with  NADA  regarding  its 
suggestions  that  under  this  rule 
dealerships  should  be  eligible  for 
reimbursement  of  pre-announcement 
repairs  made  at  no  cost  to  the  customer 
as  a  matter  of  dealership  policy  and  that 
dealers  should  be  reimbursed  for  any 
extraordinary,  unbillable  costs  they 
incur  directly  due  to  pre-announcement 
repairs.  Section  6(b)  of  the  TREAD  Act 
specifically  addressed  reimbursing 
owners  and  purchasers,  not  dealers.  In 
any  event,  the  Act  already  requires  that 
manufacturers  provide  fair 
reimbursement  to  dealers  for  providing 
a  remedy  without  charge  as  part  of  a 
recall.  49  U.S.C.  30120(f). 
Reimbursement  for  costs  made  as  a 
result  of  repairs  done  as  a  matter  of 
dealership  policy  or  any  extraordinary 
costs  incurred  are  matters  between  the 
dealer  and  the  manufacturer.  The  final 
rule  does  not,  and  is  not  intended  to, 
require  manufacturers  to  reimburse 
dealers  for  costs  that  are  a  result  of 
remedies  performed  as  a  matter  of 
dealership  policy. 

Therefore,  this  aspect  of  the  final  rule 
remains  essentially  the  same  as  we 
proposed  in  the  NPRM.  Reimbursement 
is  required  only  for  those  costs  that  were 
reasonably  related  to  the  repairs  that 
addressed  the  problem  that  was 
ultimately  determined  to  constitute  a 
safety-related  defect  or  noncompliance. 
Manufacturers  would  not  have  to 
provide  reimbursement  for 


consequential  injuries  and  damages 
such  as  personal  injuries,  property 
damages,  rental  vehicles,  or  missed 
employment.  Again,  similar  to  the 
NPRM,  the  final  rule  would  not  affect  an 
aggrieved  party's  right  to  bring  a  civil 
action  for  any  consequential  damages 
that  mav  arise  as  a  result  of  the  problem 
that  was  remedied  by  the  owner. 

E.  How  To  Obtain  Reimbursement 

1.  Documentation  Necessary  To  Obtain 
Reimbursement 

In  the  NPRM.  we  proposed  that 
manufacturers  may  require  a  person 
seeking  reimbursement  to  present 
documentation  that  shows:  (1)  The 
name  and  mailing  address  of  the 
claimant:-  (2)  product  identification 
information,  which  means  (a)  for 
vehicles,  the  vehicle  make,  model  year 
(MY)  and  model  as  well  as  the  vehicle 
identification  number  (VIN),  (b)  for 
replacement  equipment  other  than  tires, 
a  description  of  the  equipment, 
including  model  and  size  as 
appropriate,  and  (c)  for  tires,  the  model, 
size,  and  DOT  number  (TIN)  of  the 
replaced  tire(s):  (3)  identification  of  the 
recall  (either  the  NHTSA  recall  number 
or  the  manufacturer's  recall  number);  (4) 
a  receipt  (an  original  or  a  copy)  that 
provides  the  amount  of  reimbursement 
sought  (for  repairs,  this  would  include 
a  breakdown  of  the  amounts  for  parts, 
labor,  other  costs  and  taxes:  for 
replacements,  this  would  include  the 
cost  of  the  replacement  item  and 
associated  taxes;  where  the  receipt 
covers  work  other  than  to  address  the 
defect  or  noncompliance,  the 
manufacturer  may  require  the  claimant 
to  separatelv  identify  the  costs  that  are 
eligible  for  reimbursement);  and  (5)  if 
the  claimant  seeks  reimbursement  for 
costs  incurred  within  the  warranty 
period,  documentation  to  support  either 
the  denial  of  a  repair  under  warranty  or 
of  the  failure  of  a  warranty  repair 
followed  by  a  repair  at  another  facility. 
The  manufacturer  could  provide  that,  to 
receive  reimbursement,  costs  must  be 
itemized  bv  parts  and  labor  on  a  receipt. 
See  66  FR  64082,  64086. 

We  proposed  those  documentation 
provisions  in  light  of  the  objective  of 
ensuring,  reasonably  effectively,  that  the 


-  Ill  the  di.s(:u.>sion  in  thf  preamble  of  the  NPKM 
we  disi-u.ssect  the  operation  of  itie  reiinbiirsemenl 
plan  in  terms  of  the  'owner.'  but  in  the  proposed 
resuialory  text  of  the  M'RM  we  referred  to 
reimbursement  of  "owners  and  purchasers  '  [e.g.. 
proposed  »t.573.5(i:)(8      to   -owners  '  {eg.,  proposed 
*)57;i.Ki(dH4)).  and  '      .limants"  [eg  .  proposed 
<:i  57.1.1 31g)(2)).  In  to.    v's  rule,  we  are  jjenerally 
using  the  term  'claii   .int.  "  which  refers  to  the 
person  submitting  a    laim  for  reimbursement  We 
are  defining  a  claim. .nl  as  a  person  who  seeks 
reimbursement  for  the  costs  of  a  pre-notification 
remedy  for  which  he  or  she  paid. 
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vehicle  or  equipment  is  covered  by  a 
recall,  that  the  reimbursement  sought  is 
related  to  the  defect  or  noncompliance 
and  not  to  other  expenses,  that  multiple 
claims  for  the  same  work  are  not 
presented,  and  that  the  reimbursable 
costs  are  identified  We  requested 
comments  on  appropriate 
documentation  provisions,  including 
any  reasonable  provisions  related  to 
prevention  of  fraud  Additionally,  we 
requested  comments  on  whether  a 
receipt  will  provide  sufficient 
information  to  a  manufacturer  to 
determine  if  the  remedy  addressed  the 
defect  and  whether  it  was  reastniable. 
and.  if  not.  what  other  information 
would  be  appropriate 

GM  commented  that  under  its  current 
procedures  it  requires  owners  to  provide 
the  repair  order,  proof  of  payment,  and 
proof  of  ownership  of  the  vehicle  at  the 
time  the  repair  was  made.  The  Alliance 
recommended  that  one  condition  that 
NHTSA  should  consider  is  that  the 
person  claiming  reimbursement  prove 
that  s/he  was  the  owner  of  the  vehicle 
at  the  time  the  repair  cost  was  incurred, 
rather  than  just  the  owner  at  the  time  of 
the  recall.  According  to  the  .Mliance. 
this  would  prevent  manufacturers  from 
reimbursing  two  people  for  one  repair. 
It  claimed  the  proof  required  should  be 
the  receipt 

NADA  added  that  it  is  reasonable  for 
NHTSA  to  require  that  "proper 
receipts"  support  reimbursement   It  also 
commented  that  there  should  be  no 
provision  requiring  itemization  of 
receipts  because  some  receipts  will  not 
be  itemized.  We  are  unsure  what  NAOA 
meant  bv  "proper  receipts"  since  it  did 
not  define  the  term,  but  we  believe  that 
it  is  appropriate  to  allow  manufacturers 
to  require  itemization.  If  not  required, 
the  manufacturer  might  have  to 
reimburse  costs  that  were  not  directly 
related  to  the  repair  of  the  defect  or 
noncompliance.  If  necessarv.  the 
claimant  could  obtain  a  supplemental 
statement  from  the  repair  or  other 
facility 

We  do  not  agree  with  comments 
recommending  that  we  limit 
reimbursement  to  owners.  Section  6{b) 
of  the  TRE.\D  Act  refers  in  part  to 
purchasers  who  incurred  the  cost  of  the 
remedy.  In  general,  the  manufacturer 
should  reimburse  the  person  who  paid 
to  have  the  pre-notification  repairs 
performed  or  who  paid  for  a 
replacement.  In  most  situations,  the 
owner  of  the  motor  vehicle  or 
replacement  equipment  will  be  the 
person  who  incurred  the  pre- 
notification  repair  or  replacement  costs 
However,  in  other  situations,  other 
persons  will  have  paid  for  the  repair  or 
replacement  [e.g..  a  lessee  or  a  relative 


of  the  owner)  In  still  other  cases,  the 
owner  of  a  vehicle  at  the  time  of  the 
repair  will  have  sold  it  prior  to  the 
announcement  of  the  recall. 

In  light  of  these  considerations,  we 
have  decided  that  the  approach 
advocated  bv  CiM  and  the  Alliance  is  too 
restrictive  in  the  context  of  vehicle 
recalls.  The  rule  provides  for 
reimbursement  of  claimants — those  who 
paid  for  the  pre-notification  remedy. 
The  rule  further  avoids  duplicate 
reimbursements  by  not  providing  a 
separate  right  to  owners  who  did  not 
incur  the  cost  of  the  remedy.  In 
addition,  we  believe  that  for  vehicles 
duplicate  and/or  fraudulent  claims  can 
be  prevented  bv  requiring  the  claimant 
to  submit  an  invoice  or  receipt  showing 
the  V'lN  and  an  identification  of  the 
owner  of  the  recalled  vehicle  at  the  time 
that  the  pre-notification  remedy  was 
obtained.  Manufacturers  will  be  able  to 
cross  check  on  this  basis.  Also,  the  rule 
provides  that  manufacturers  are  not 
required  to  provide  reimbursement 
based  on  fraudulent  claims.  For 
example,  if  someone  presents  a 
duplicate  claim  or  one  based  on  a 
doctored  receipt,  the  manufacturer 
would  not  be  required  to  pay  it. 

Equipment  items  present  a  more 
difficult  issue,  since  there  is  no  unique 
V'IN.  and  anv  purchaser  of  an  equipment 
item  similar  to  one  that  had  been 
recalled  i;ould  allege  that  he  or  she  had 
previously  owned  (and  discarded)  a 
recalled  item  that  had  failed  due  to  the 
defec:t.  Therefore,  consistent  with  the 
approach  described  in  Section  II. C  of 
this  notice,  for  equipment  items  we  will 
allow  manufacturers  to  limit 
reimbursement  to  individuals  who  can 
demonstrate  that  they  or  a  relative 
owned  the  recalled  item.  Moreover  as 
we  discussed  above,  child  restraints 
would  have  to  be  replaced  with  the 
same  type  of  restraint. 

In  the  context  of  recalled  tires.  RMA 
recommended  that  we  require  a 
claimant  to  produce  an  invoice  or  a 
copy  of  the  tire  registration  card  for  the 
recalled  tire.  While  these  are  both 
sufficient  methods  to  demonstrate 
ownership,  we  believe  that  they  are  not 
exclusive.  For  example,  a  consumer 
would  not  have  either  of  these 
documents  if  the  tire  that  was  replaced 
had  been  installed  on  his  or  her  vehicle 
at  the  time  the  vehicle  was  purchased. 
Tire  manufac:turers  could  not  reject 
valid  documentation  demonstrating  that 
a  claimant  had  replaced  a  recalled  tire 
that  was  on  a  vehicle  that  he  or  she  or 
a  relative  owned. 

Receipts  for  repairs  of  vehicles  often 
summarize  the  customers  concern  or 
request  and  provide  part-by-part  and 
labor  itemization.  This  level  of  detail 


does  not  appear  on  all  repair  receipts. 
As  long  as  the  receipt  indicates  that  the 
repair  addressed  the  problem  that  was 
addressed  by  the  recall  and  the  claimant 
can  satisfv  the  other  conditions  in  the 
reimbursement  plan,  reimbursement 
must  be  provided  by  the  manufacturer. 

2.  Where  Documents  Are  To  Be 
Submitted 

In  the  NPRM.  we  proposed  that  the 
documentation  had  to  be  submitted 
directly  to  the  manufacturer.  However, 
based  upon  our  review  of  the  comments, 
we  have  reconsidered  our  approach. 

Manufacturers  asserted  that  they 
should  not  be  required  to  handle 
reimbursement  themselves  because  it 
would  be  too  costly.  The  Alliance 
commented  that  manufacturers  should 
not  be  required  to  provide  resources  to 
handle  reimbursement  functions  that 
are  already  being  handled  well  at 
dealerships  that  are  authorized  to 
process  the  reimbursement.  The 
Alliance  recommended  that  the 
regulation  permit  manufacturers  to 
manage  the  reimbursement  program 
through  dealers  and  not  require 
manufacturers  to  handle  the 
reimbursement  themselves.  GM 
concurred  with  the  Alliance's 
recommendation  and  commented  that 
bv  allowing  dealers  to  handle 
reimbursement,  a  customer  has  face-to- 
face  contact  with  a  manufacturer's 
representative  that  can  answer  questions 
and  provide  information.  GM  stated  that 
this  method  is  preferable  to  exchanging 
letters  or  telephone  calls  to  resolve 
problems  as  proposed  in  the  NPRM.  GM 
added  that  its  system  of  reimbursement 
through  dealers  is  quick,  efficient  and 
satisfactory  to  its  customers.  Ford 
echoed  these  comments. 

On  the  other  hand,  NADA  contended 
that  the  rule  should  provide  that  any 
manufacturer  using  dealers  to  assist 
with  reimbursement  claims  should  be 
required  to  reimburse  those  dealers  for 
the  fair  and  reasonable  administrative 
costs  they  incur.  As  a  general 
proposition,  we  agree  that  dealers 
should  be  reimbursed  for  such  costs,  but 
do  not  believe  that  this  issue  needs  to 
be  addressed  in  this  rule,  since  it  is 
already  covered  by  49  U.S.C.  30120(f). 

The  statute  refers  to  manufacturers' 
reimbursement  plans.  Accordingly,  we 
believe  that  the  obligation  to  assure 
adequate  reimbursement  under  this  rule 
rests  with  manufacturers.  Nonetheless, 
we  will  permit  manufacturers  to  use 
franchised  dealers  or  other  authorized 
facilities  to  reimburse  owners  under 
their  reimbursement  plans  in  the  final 
rule  if  the  franchised  dealers  or  other 
authorized  facilities  have  agreed  to  do 
so.  The  costs  of  processing 
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reimbursement  claims  would  have  to  be 
worked  out  between  manufacturers  and 
dealers  and  any  other  authorized 
entities.  If  the  manufacturer  does  not 
have  authorized  dealers  or  facilities,  it 
must  designate  the  office(s)  that  will 
administer  claims  for  reimbm-sement.  In 
addition,  there  must  be  a  mechanism  for 
mailing  requests  for  reimbursement  to 
the  manufactiuer  or  its  designee.  Some 
people  live  a  substantial  distance  from 
a  franchised  dealer  or  authorized  facility 
£uid  others  cannot  conveniently  visit 
such  an  entity.  It  would  not  be 
reasonable  to  make  them  travel  to  a 
dealer  to  obtain  reimbursement. 
Furthermore,  manufactiirers  must  make 
the  reimbursement  plans  available  to 
the  public  upon  request.  The  final  rule 
will  reflect  these  changes. 

3.  Cut-Off  Date  for  Reimbiusement 
Claims 

In  the  NPRM,  we  proposed  to  allow 
(but  not  require)  manufacturers  to 
establish  a  cut-off  date  for 
reimbursement  claims.  We  identified 
two  possible  approaches.  The  first  was 
based  on  the  period  during  which  the 
recall  campaign  is  subject  to  quarterly 
reporting  pursuant  to  49  CFR  573.6 
(2001).  That  section  requires  each 
manuJFacturer  that  conducts  a  defect  or 
noncompliance  campaign  to  provide  a 
quarterly  report  to  NHTSA  for  six 
consecutive  calendar  quarters  beginning 
with  the  quarter  in  which  the  campaign 
was  initiated.  The  second  approach  was 
to  set  a  fixed  period  applicable  to  all 
recalls;  e.g.,  90  days  after  the  end  of  the 
reimbursement  period.  Manufacturers 
would  have  to  identify  the  deadline  for 
the  submission  of  claims  for 
reimbursement  in  their  remedy  plans. 
We  proposed  that  the  outside  end  date 
for  the  submission  of  claims  for 
reimbiu-sement  be  90  days  from  the  date 
of  the  last  notification  letter  sent  to 
owners  under  Part  577.  but  asked  for 
comments  on  whether  a  different  period 
would  be  more  appropriate. 
*  We  did  not  receive  many  comments 
on  this  particular  condition.  JPMA 
asserted  that  the  cut-off  date  after  which 
a  consiuner  cannot  obtain 
reimbursement  should  be  shortened 
from  90  days  until  45  or  60  days.  JPMA 
claimed  that  a  manufacturer  needed  to 
"close  the  books"  on  the  reimbursement 
process.  NADA  suggested  that  the  time 
for  submitting  claims  should  be  limited 
only  by  the  ten-year/five-year  limitation 
set  out  in  49  U.S.C.  30120(g).  The 
advocacy  groups  agreed  with  NADA. 
However,  section  30120(g)  has  no 
relevance  to  this  issue;  it  applies 
retrospectively  from  the  date  of  the 
defect  or  noncompliance  determination. 


and  has  no  applicability  to  future 
events. 

Ford  and  GM  did  not  suggest  a 
specific  cut-off  date,  but  implied  that 
they  did  not  restrict  reimbursement  on 
the  basis  of  when  a  claim  was 
submitted. 

Based  upon  these  comments,  we  have 
reconsidered  our  position.  We  believe  a 
claim  for  reimbursement  should  be 
treated  the  same  as  a  claim  for  a  free 
remedy  under  a  recall.  Under  the  Safety 
Act,  once  a  recall  is  announced,  an 
owner  is  entitled  to  a  free  remedy.  He 
or  she  is  not  required  to  submit  his 
vehicle  or  replacement  equipment  to  the 
manufacturer's  franchised  dealer  or 
authorized  facility  within  90  days  in 
order  to  receive  the  free  remedy. 
Moreover,  at  least  two  major  vehicle 
manufacturers  do  not  currently  impose 
any  such  limits.  Therefore,  under 
today's  final  rule,  manufacturers  will 
not  be  allowed  to  establish  a  cut-off  date 
for  the  submission  of  reimbiusement 
claims. 

4.  When  and  How  a  Claimant  Receives 
Reimbursement 

In  the  NPRM,  we  proposed  to  require 
manufacturers  to  act  upon 
reimbursement  claims  within  a 
reasonable  time  from  the  date  a 
complete  claim  is  submitted.  We 
proposed  a  period  of  60  days  and  said 
the  manufacturer  must  either  grant  or 
deny  the  claim  for  reimbursement 
within  that  period. 

We  also  suggested  reasonable  times 
for  notification  by  manufacturers  that 
claims  were  incomplete.  We  proposed 
that  in  the  event  that  a  manufacturer 
receives  a  claim  for  reimbursement  for 
a  pre-notification  remedy  that  contains 
deficient  documentation,  the 
manufacturer  would  be  required  to 
advise  the  claimant  within  30  days  that 
his  or  her  claim  is  deficient,  provide  an 
explanation  of  the  documents  that  are 
needed  to  make  the  claim  complete,  and 
state  that  such  supplemental  documents 
must  be  submitted  within  an  additional 
30  days.  We  proposed  that  if  the 
claimant  did  not  provide  the  required 
information  within  that  30-day  period, 
the  manufacturer  could  deny  the  claim. 

We  also  proposed  that  if  the 
manufacturer  determines  that  a  claim 
for  reimbursement  will  not  be  paid  in 
full,  it  must  clearly  advise  the  claimant, 
in  plain  language,  of  the  reasons  for  the 
denial. 

The  comments  focused  on  increasing 
the  time  period  manufacturers  have  in 
responding  to  a  deficient  reimbiusement 
claim.  MEMA  and  OESA,  the  Alliance, 
GM  and  Delphi  suggested  that  the  30- 
day  deficiency  notice  and  claimant 
resubmission  periods  in  the  proposed 


rule  should  both  be  increased  to  60  days 
to  provide  both  consumers  and 
manufacturers  reasonable  time  to  act  on 
such  deficient  claims  for 
reimbursement.  Based  upon  the 
comments,  we  are  extending  the  30-day 
periods  proposed  in  the  NPRM  to  60 
days. 

RMA  suggested  that  the 
manufacturer's  time  to  act  upon  a 
request  for  reimbursement  should  begin 
after  the  manufacturer  received  the 
claim,  rather  than  from  the  date  the 
claimant  mailed  the  claim.  The  NPRM 
used  the  term  "submitted."  We  had 
meant  for  that  term  to  refer  to  the  date 
the  claim  was  received  by  the 
manufacturer,  and  we  will  clarify  that  in 
the  final  rule. 

Although  the  NPRM  did  not  explicitly 
discuss  the  form  that  reimbursement 
must  take,  we  are  adding  a  clarifying 
provision  to  require  manufacturers  to 
provide  reimbursement  in  the  form  of  a 
check  or  cash  from  the  manufacturer's 
office,  authorized  dealer,  or  facility  thai 
is  designated  by  the  manufacturer  to 
administer  the  reimbursement  plan. 

F.  Owner  Notification 

We  stated  in  the  NPRM.  and  continue 
to  believe,  that  the  inclusion  of  a 
reimbursement  plan  in  a  manufacturer's 
remedy  program  would  have  little  effect 
unless  consumers  were  aware  of  their 
right  to  obtain  such  reimbursement.  We 
proposed  to  require  manufacturers  to 
include  information  about  the 
availability  of  reimbursement  for  the 
costs  of  pre-notification  remedies  in  the 
notification  to  owners  required  under  49 
CFR  part  577  and  identified  several 
possible  approaches.  One  approach  was 
to  require  manufacturers  to  include  a 
copv  of  the  complete  plan  in  each 
notification  sent  to  owners.  A  second 
approach  was  to  require  manufacturers 
to  describe  their  reimbursement  plans 
using  their  own  language,  and  a  third 
approach  would  require  particular 
language  that  manufacturers  would  have 
to  use  in  their  owner  notifications. 

Letters  from  manufacturers  to  owners 
of  defective  or  noncompUant  vehicles 
and  equipment  emphasize  the 
importance  of  remedying  their  vehicle 
or  equipment.  It  is  important  that 
owners  are  not  distracted  from  this 
central  objective.  We  were  concerned 
that  a  great  deal  of  detail  regarding 
reimbursement  in  the  main  body  of  the 
owner  notification  could  obscure  the 
safety-critical  information  about  the 
defect  or  noncompliance  itself. 
Moreover,  as  a  practical  matter,  the 
reimbursement  provision  would  be 
irrelevant  to  most  recipients  because 
only  a  small  fraction  of  consumers 
would  have  expended  funds  for  repair 
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or  replacement  of  the  recalled  product. 
Thus,  we  proposed  that  the  owner 
notification  letter  contain  a  limited 
amount  of  information  regarding  the 
manufacturer's  reimbursement  plan 
The  notification  would  have  to  explain 
that  reimbursement  was  available, 
specifv  the  reimbursement  period,  and 
identiK'  ways  that  consumers  could 
timelv  obtain  information  about  the 
reimbursement  program 

To  assure  that  manufacturers' 
reimbursement  plans  were  available  to 
owners,  we  proposed  that  the 
notification  would  have  to  identify  an 
Internet  Web  site  address  maintained  by 
the  manufacturer  where  the  plan 
applicable  to  the  recall  in  question  was 
to  be  found,  and  would  have  to  state 
that  the  plan  could  be  obtained  by 
calling  the  manufacturer  at  a  specified 
(toll-free)  telephone  number  or  by 
writing  to  the  manufacturer  at  a 
spet:ified  address  (We  also  proposed  to 
require  each  manufacturer  to  specify  the 
date  bv  which  the  owner  would  have  to 
r»^|uest  the  plan  in  order  to  receive  it  in 
time  to  complete  the  claim  for 
rt;imbursement  in  a  timely  manner,  but 
this  issue  is  now  moot,  since  we  have 
decided  to  prohibit  manufa(  turers  from 
limiting  the  period  in  which 
reimbursement  claims  may  be  filed  ) 

We  requested  comments  on  whether 
this  proposal  provided  owners  with 
adequate  information  about  the 
possibilitv  of  reimbursement  for  the  cost 
of  pre-recall  remedies,  and  whether  the 
proposal  could  be  improved.  We  also 
sought  comment  on  whether  this  or  the 
other  identified  approaches  were 
reasonable  ways  to  advise  owners  of  the 
possible  availability  of  and 
requirements  for  reimbursement;  i.e  , 
would  the  reader  understand  how  to 
obtain  reimbursement?  Wt;  also  sought 
comments  concerning  alternatives  that 
might  be  preferable  to  those  approaches 
identified  in  the  NPRM  with  the  reasons 
for.  and  information  relating  to.  any 
alternatives  Finally,  we  sought 
comments  on  whether  a  Web  site  and  a 
toll-free  telephone  number  would 
provide  consumers  with  sufficient,  clear 
information. 

The  majfiritv  of  commenters  (the 
.Mliance.  GM,"Ford.  MEMA  &  QESA. 
and  )PM.\)  disagreed  with  the 

boilerplate  '  language  w*'  proposed  for 
the  Part  577  notifications.  They  argued 
that  the  language  we  proposed  is 
difficult  to  read  and  stvlistic:a!!\ 
inconsistent  with  many  manufacturers' 
Part  577  notifications.  GM  also  argued 
that  notification  regarding  possible 
reimbursement  is  unnecessary  for  many 
recalls,  such  as  label  errors, 
noncompliances  that  can  only  be 
detected  with  measuring  devices  or 


disassemblv  of  the  vehicle,  and  safety 
defects  or  noncompliances  that  have  no 
effect  other  than  on  occupant  protection 
in  a  crash  GM  alleged  that  in  these 
tvpes  of  recalls,  an  owner  would  be 
confused  bv  a  letter  that  has  information 
regarding  reimbursement  when,  in  fact, 
reimbursement  was  not  available. 

In  addition,  the  Alliance  and  GM 
observed  that,  pursuant  to  49  CFR 
573.5(c)(lO)  (2001).  NHTSA  has  the 
opportunity  to  review  even,'  Part  577 
owner  nc^tification  before  it  is  mailed  to 
owners  and  to  require  appropriate 
modifications  to  the  language.  They 
argued  that  NHT.SA  can  decide  if  a 
manufacturer's  notification  needs  to 
inc:lude  language  regarding 
reimbursement  and  whether  the 
language  proposed  by  the  manufacturer 
is  adequate  The  Alliance  commented 
that  "one-size  fits  all"  language  would 
not  work  because  the  owner  notification 
should  be  tailored  to  the  facts  of  each 
recall  Thus,  they  suggested  that,  as  with 
other  aspects  of  owner  notification, 
language  regarding  reimbursement 
should  be  developed  by  the 
manufacturer,  subject  to  NHTSA  review. 

Ford  was  the  only  commenter  that 
provided  a  specific:  alternative  to  the 
NPRM's  propo.sed  Part  577  language. 
Ford  contended  that  the  proposed 
language  would  confuse  many 
customers  because  it  had  a  "readability  " 
index  at  a  12th  grade  level.  As  an 
alternative.  Ford  recommended  the 
following; 

If  you  paid  to  have  this  service  done  beforp 
the  dale  of  this  letter.  Ford  is  offering  a  full 
refund.  Fitr  iht;  refund,  please  give  your  paid 
original  receipt  Iri  your  dealer.  To  avoict 
delays,  do  not  send  ret;eipls  to  Kurd  Mulor 
Compan\ 

Ford  ( laimed  that  its  recommendation 
has  a  rt-adabilitv  index  of  the  6th  or  7th 
grade  and  would  be  easier  to  understand 
than  NH'FSAs  proposed  language.  Ford 
also  asserted  that  an  owner  could  obtain 
the  manufacturers  complete 
reimbursement  plan  from  an  authorized 
dealer.  Ford  also  suggested  that  rather 
than  specifving  language  that  must  be 
in(;luded  in  owner  letters,  the  final  rule 
list  the  types  of  informatitin  that  must 
be  ini  luded.  It  noted  that  in  cases  where 
it  is  appropriate  to  include  language 
about  reimbursement.  ODl  can  review 
the  manufacturer's  draft  owner  letter 
pursuant  to  section  573.5(c)(10). 

Based  upon  (jur  consideration  of  the 
comments,  and  our  experience  in 
reviewing  manufacturers'  owner 
notifications  under  section  573.5(c)(10) 
(recently  renumbered  as  section 
573. ti(c)(  10)1.  we  are  making  some 
adjustments  to  our  proposal.  See  49  GFR 
577.11.  First,  v^e  have  decided  that 


manufacturers  will  not  be  required  to 
include  any  reference  to  reimbursement 
in  owner  notifications  for  recalls  where 
there  is  no  reasonable  possibility  that 
anyone  would  be  elagible  for 
reimbursement.  As  suggested  by  GM, 
these  include  recalls  to  correct  labeling 
errors.  However,  we  do  not  agree  with 
GM's  suggestion  to  exclude  recalls 
involving  occupant  protection  in 
crashes,  since  owners  may  well  replace 
defective  components  that  perform  that 
function,  such  as  seat  belt  retractors  and 
buckles  and  air  bags.  In  addition,  we  are 
not  adopting  GM's  suggestion  to  exclude 
all  recalls  that  address  noncompliances 
that  can  only  be  detected  with  a 
measuring  device  or  disassembly  of  the 
vehicle.  GM's  comment  is  conclusorv' 
and  does  not  explain  the  range  of 
noncompliances  that  would  be  covered 
by  its  recommendation.  Moreover,  while 
it  may  not  be  possible  to  prove  the 
existence  of  a  noncompliance  with  a 
FMVSS  without  testing  using  a 
measuring  device,  it  may  be  possible  to 
sense  an  irregular  condition  that  the 
owner  may  decide  to  remedy.  The 
owner  should  be  reimbursed  if  it  turns 
out  that  a  part  or  system  that  was 
replaced  or  repaired  did  not  comply 
with  a  standard. 

Second,  we  will  not  require  vehicle 
manufacturers  to  refer  to  reimbursement 
in  an  owner  notification  if  we  conclude 
that  all  of  the  vehicles  covered  by  the 
recall  are  clearly  covered  by  a 
manufacturer's  original  warranty.  For 
example,  if  a  manufacturer  offers  a  three 
veai/3fi.000  mile  warranty  on  a 
particular  vehicle  model,  and  that 
model  is  the  subjec:t  of  a  recall  that 
commences  one  month  after  the  first 
covered  vehicle  was  manufactured,  one 
would  expect  that  all  of  the  recalled 
vehicles  would  still  be  covered  by  the 
manufacturer's  warranty,  so  the 
manufacturer  would  not  have  to  provide 
any  reimbursement  under  this  rule 
(except  under  extraordinary 
circumstances  in  which  a  repair  under 
warranty  was  refused  or  inadequate). 
However,  if  some  of  the  vehicles  were 
two  years  old  at  the  time  a  defect  is 
determined  to  exist,  the  owner 
notification  would  have  to  include 
reimbursement  language,  since  it  is 
likely  that  at  least  some  two-year-old 
vehicles  would  have  been  driven  over 
36.000  miles.  (We  have  decided  that  if 
it  is  likelv  that  any  of  the  vehicles 
f:overed  by  the  recall  would  be  outside 
the  manufacturer's  warranty  coverage, 
all  owners  would  have  to  be  advised  of 
the  potential  for  reimbursement,  since  it 
would  be  too  difficult  to  administer  a 
system  in  which  different  owners 
received  different  letters,  and  such  a 
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scenario  could  lead  to  consiuner 
confusion.) 

For  those  recalls  where  there  is  a 
reasonable  possibility  that  some 
consumers  will  be  entitled  to 
reimbursement,  the  main  body  of  the 
owner  notification  must  Include  a 
concise  reference  to  the  right  to 
reimbursement  for  the  cost  of  repair  or 
replacement,  along  with  a  description  of 
where  consumers  who  believe  they  may 
be  entitled  to  such  reimbursement  can 
obtain  further  information  about 
reimbursement.  However,  if  a 
manufacturer  has  information  leads  it  to 
believe  that  no  individual  would  be 
eligible  to  receive  reimbursement  in 
connection  with  a  particular  recall  (for 
example,  if  the  recall  involved  a 
noncompliance  or  a  defect  that  could 
not  have  been  remedied  prior  to  the 
manufacturer's  recall  campaign  because 
there  was  no  repair  or  replacement 
available),  it  may  request  us,  in  writing, 
to  exempt  it  from  notifying  the  public  of 
the  possibility  of  reimbursement.  Such 
a  request  would  have  to  be  submitted  at 
or  before  the  time  the  manufacturer 
provides  us  with  a  draft  of  its  owner 
notification  letter  pursuant  to  section 
573.6{c){10).  together  with  supporting 
information,  views,  and  argiunents.  if 
we  find  that  no  one  would  be  eligible 
for  reimbursement  under  this  rule,  the 
notification  provisions  of  section  577.11 
would  not  apply.  This  is  addressed  in 
section  577.11(e). 

Rather  than  require  all  manufacturers 
to  utilize  identical  language,  we  will 
allow  each  manufacturer  to  use  its  own 
words,  subject  to  our  review.  This 
process  has  worked  with  respect  to 
other  aspects  of  owner  notifications, 
which  we  review  under  section 
573.6(c)(10),  and  we  believe  it  that  it 
will  work  in  the  reimbursement  context 
as  well.  We  are  amending  section 
573.6(c)(10)  to  explicitly  require  that  the 
manufacturer  submit  reimbursement 
provisions,  including  attachments,  for 
NHTSA's  review  under  that  section. 
However,  if  a  manufacturer  submits  a 
notice  that  does  not  meet  the 
requirements  of  today's  rule  and 
NHTSA's  staff  does  not  note  the 
deficiency  in  their  review,  a 
manufacturer  may  not  subsequently 
attempt  to  justify  the  failure  on  the  basis 
that  it  relied  on  the  agency  review. 

With  respect  to  our  proposal 
regarding  how  supplemental 
information  would  be  made  available, 
several  manufacturers  (the  Alliance, 
GM,  Ford.  MEMA  and  OESA)  opposed 
our  proposal  to  require  information 
about  reimbursement  on  a  special 
website  and  through  a  toll-&"ee 
telephone  number.  They  argued  that 
such  requirements  would  increase  costs 


due  to  the  set  up,  monitoring,  and 
staffing  of  these  services.  The  Alliance 
argued  that  NHTSA  should  not  mandate 
that  a  manufacturer  host  a  special 
website  since  NHTSA's  regulations  now 
allow  individual  manufacturers  to 
decide  how  to  conduct  a  recall  (except 
for  a  limited  amount  of  required 
language  in  the  Part  577  letter). 
Furthermore,  the  Alliance  claimed  that 
NHTSA  did  not  provide  justification  for 
such  a  requirement,  nor  did  it  provide 
any  estimated  costs  involved  in  setting 
up  and  maintaining  a  website  and  toll- 
free  telephone  line.  In  addition,  MEMA 
and  OESA  noted  that  some  small 
manufacturers  do  not  have  toll-free 
niunbers  or  even  an  Internet  presence 
and  suggested  that  this  be  optional. 

Based  on  these  comments,  we  are  not 
at  this  time  requiring  manufacturers  to 
maintain  information  about 
reimbursement  on  an  Internet  Web  site. 
Rather,  we  are  allowing  two  options. 
First,  a  manufacturer  may  utilize  a  toll- 
free  telephone  number  (with  or  without 
a  corresponding  Internet  Web  site) 
through  which  consumers  could  obtain 
the  needed  information.  There  would 
have  to  be  TTY  capability  for  the  use  of 
hearing-impaired  consumers. 
Alternatively,  the  manufacturer  could 
include  a  separate  enclosure  with  its 
owrner  notification  letter  that  would  set 
forth  all  of  the  required  information. 

For  notifications  of  equipment  recalls 
that  are  in  a  form  other  than  a  letter  to 
a  specific  owner  or  purchaser  [e.g.,  a 
placard  in  a  retail  outlet  or  an 
advertisement  in  a  magazine),  the 
manufacturer  would  not  be  able  to 
utilize  the  second  option.  However,  to 
avoid  imposing  a  significant  financial 
burden  on  those  small  manufacturers  of 
motor  vehicle  equipment  that  do  not 
otherwise  maintain  a  toll-free  telephone 
number  for  the  use  of  consumers,  we 
have  decided  that  public  (non-letter) 
notifications  by  such  manufacturers 
may  refer  consumers  to  a  regular  (non- 
toll-free)  telephone  number  with  TTY 
capability,  as  long  as  they  also  specify 
a  mailing  address  at  which  owners  can 
obtain  the  relevant  supplemental 
information. 

The  supplemental  information  must 
describe  all  of  the  relevant  components 
of  the  manufacturer's  reimbursement 
plan,  as  specified  in  today's  final  rule. 
Thus,  it  must  identify  the  vehicles  and 
equipment  covered  by  the  recall, 
identify  the  type  of  remedy  eligible  for 
reimbursement,  identifv'  any  limits  on 
the  period  in  which  the  repair  or 
replacement  must  have  occurred, 
identify  any  restrictions  on  eligibility 
that  the  manufacturer  is  imposing, 
specify  all  necessary  documentation 
that  must  be  submitted,  and  explain 


how  to  and  where  to  submit  or  mail  a 
claim.  This  is  consistent  with  some 
manufacturers'  practices.  For  example, 
we  have  placed  in  the  docket  for  this 
rulemaking  a  document  that  Mazda 
Motor  Corporation  utilized  in  a  recent 
campaign  that  describes  its 
reimbursement  plan. 

G.  General  Plans  for  Reimbursement 

In  the  NPRM,  we  proposed  to  allow 
manufacturers  to  submit  to  the  agency 
one  or  more  general  reimbursement 
pljuis  that  could  be  incorporated  by 
reference  into  any  recalls  associated 
with  their  products,  rather  than 
submitting  a  separate  reimbursement 
plan  for  each  recall.  The  reimbursement 
plan  would  remain  on  file  with  the 
agency  and  be  available  to  consumers 
for  their  review.  We  also  proposed  that 
the  manufacturer  would  have  to  update 
such  plans  at  least  every  two  years  to 
provide  the  agency  consumers  with 
cvurent  information. 

GM  suggested  that  NHTSA  permit 
manufacturers  to  submit  reimbursement 
plans  in  advance  and  then  to  include 
information  about  approved  plans  in 
owner's  manuals  or  warranty 
documents  GM  provides  to  its 
customers.  In  GM's  view,  owner 
notification  would  be  simpler  under  this 
approach  because  the  letter  would 
simply  refer  the  owner  to  his  or  her 
owner's  manual  or  warranty  documents. 

Based  on  those  comments,  we  have 
concluded  that  manufacturers  will  have 
the  option  of  filing  a  general 
reimbursement  plan  with  the  agency 
every  two  years  rather  than  submitting 
a  plan  with  each  Part  573  report.  The 
general  reimbursement  plan  must  set 
forth  the  general  procedures  for 
reimbursement.  Information  specific  to 
a  particular  recall  (e.g..  any  cut-off  dates 
established  by  the  manufacturer)  would 
be  submitted  with  the  Part  573  report. 

We  are  not  requiring  manufacturers  to 
incorporate  the  general  reimbursement 
plan  in  each  vehicle's  owner's  manual 
or  in  warranty  papers,  but  they  have  the 
option  of  doing  so. 

H.  Nonapplication 

In  the  NPRM,  we  proposed  that  to  be 
consistent  with  the  statutory  limitation 
found  in  49  U.S.C.  30120(gj.  the 
requirement  that  reimbursement  for  a 
pre-notification  remedy  be  provided  to 
an  owner  does  not  apply  if.  in  the  case 
of  a  motor  vehicle  or  replacement 
equipment,  it  was  '  ought  by  the  first 
purchaser  more  th    i  10  calendar  vears. 
or  in  the  case  of  a  tire,  including  an 
original  equipment  tire,  it  was  hought 
by  the  first  purchaser  more  than  5 
calendar  years,  before  notice  is  given 
under  49  U.S.C.  30118(c)  or  an  order  is 
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issued  under  section  49  U.S.C.  30118(b). 
We  did  not  receive  any  comments  on 
this  proposal  and  accordingly  adopt  it 
in  the  final  rule. 

/.  Effective  Date 

.Mthoush  the  NPRM  did  not  propose 
a  date  after  the  final  rule  was  published, 
GM  contended  that,  unless  'major 
changes"  are  made  to  the  rule,  it 
estimates  it  would  require  six  months  to 
make  the  necessary  preparations. 
However,  GM  did  not  provide  an 
explanation  on  what  constituted  "major 
changes."  From  GM's  other  comments, 
we  infer  "major  changes"  to  mean  that 
NHTSA  permit  manufacturers  to  utilize 
their  franchised  dealers  for  the 
reimbursement  process.  We  do  not 
believe  that  six  months  is  necessary.  GM 
alreadv  has  a  reimbursement  program. 
Moreover,  GM  has  recognized  in  its 
comments  that  reimbursement  plans 
would  not  be  required  for  most  recalls 
because  they  are  within  the  warranty 
period. 

This  rule  does  not  impose  significant 
new  administrative  burdens.  It  allows 
manufacturers  flexibility  to  utilize  their 
dealers  to  process  reimbursement 
claims  In  addition,  manufacturers  have 
options  in  notifymg  consumers  and  will 
not  have  to  set  up  any  Internet  Web 
sites.  Nevertheless,  w'e  have  deciided  to 
provide  a  somewhat  longer  period  than 
we  proposed  in  the  NPRM.  The  rule  will 
become  effective  90  days  after  its 
publication  in  the  Federal  Register  and 
will  apply  to  all  recalls  for  which  Fart 
573  reports  are  submitted  to  the  agency 
after  that  date. 

rv.  Regulatory  Analyses 

A  Regulatory  Policies  and  Procedures 

Executive  Order  12866.  "Regulatorv 
Planning  and  Review"  (58  FR  .')1735, 
October  4,  199,3)  provides  for  making; 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  as  "significant 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economv.  a  sector  of  the  eccuiomv, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  Tribal  government  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 


or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
final  rulemaking  action  under  E.O. 
12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  was  not 
reviewed  under  E.O.  12866,  "Regulatory 
Planning  and  Re.view  "  This  rulemaking 
is  not  considered  "significant"  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
impacts  of  this  rule  are  expected  to  be 
so  minimal  as  not  to  warrant 
preparation  of  a  full  regulatory 
evaluation  because  this  provision  only 
involves  reimbursement  of  eligible 
expenses  to  owners  who  paid  to  remedy 
a  defect  or  noncompliance  prior  to  the 
recall  notification. 

We  estimate  that  the  additional 
economic  impact  of  this  rule  upon 
manufacturers  will  be  small.  First, 
although  we  cannot  precisely  estimate 
the  number  of  owners  who  have  made 
recall-related  repairs  prior  to  a 
manufacturer's  defect  or  noncompliance 
determination,  we  believe  the  number  is 
relativelv  small.  One  indicator  would  be 
the  number  of  complaints  received  by 
the  manufacturer.  Our  review  of  a 
sample  of  Part  573  reports  for 
uninfluenced  recalls  from  the  past  year 
indicates  that  manufacturers  generally 
have  not  received  many  complaints 
from  owners  about  the  problem  prior  to 
making  a  defect  determination,  and 
rarelv,  if  ever,  do  they  receive 
complaints  prior  to  a  noncompliance 
determination.  Second,  most 
manufacturers  already  provide 
voluntary  reimbursement  for  pre-recall 
repairs,  at  least  under  some 
circumstances. 

Generally,  vehicle  manufacturers  offer 
a  warrantv  program  that  covers  at  least 
36  months  or  36,000  miles.  History 
inilicates  that  most  recalls  occur  within 
the  period  of  coverage  under  warranty 
programs.  In  2000,  vehicle 
manufacturers  conducted  476  recalls.  Of 
these,  only  102  (approximately  20%) 
occurred  more  than  36  months  after  the 
date  the  oldest  covered  vehicle  was 
sold.  And  in  almost  all  of  those  recalls, 
onlv  a  small  number  of  the  covered 
vehicles  were  outside  the  warranty 
period  (based  on  the  number  of  months 
following  sale  at  the  time  of  the 
determination).  For  2001,  the  relevant 
numbers  were  411  and  104.  or 
approximately  25  percent. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  agencies 
to  evaluate  the  potential  effects  of  their 
proposed  and  final  rules  on  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions. 
Business  entities  are  defined  as  small  by 
standard  industry  classification  for  the 
purposes  of  receiving  Small  Business 
Administration  (SBA)  assistance. 

We  have  considered  the  impacts  of 
this  notice  under  the  Regulatory 
Flexibility  Act.  For  the  reasons 
discussed  above  under  E.O.  12866  and 
the  DOT  Policies  and  Procedures,  I 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  impacts  of  this  rule  are  expected  to 
be  so  minimal  as  not  to  warrant 
preparation  of  a  full  regulatory 
evaluation  because  this  provision  only 
involves  motor  vehicle  and  equipment 
manufacturers  that  have  submitted 
defect  or  noncompliance  reports.  The 
majority  of  recalls  are  not  initiated  by 
small  entities.  The  primary  impact  of 
this  rule  will  be  felt  by  the  major  vehicle 
manufacturers.  Even  this  impact  will  be 
minor  since  it  only  involves  owners  of 
vehicles  and  motor  vehicle  equipment 
who  have  paid  to  remedy  a  defect  or 
noncompliance  prior  to  recall  in  a 
manner  that  warrants  reimbursement 
under  the  rule.  This  number  is  expected 
to  be  small  for  the  reasons  stated  in  the 
prior  section  of  this  notice. 

C.  National  Environmental  Policy  Act 

We  have  analyzed  this  proposal  under 
the  National  Environmental  Policy  Act 
and  determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

D.  Paperwork  Reduction  Act 

NHTSA  has  determined  that  this 
proposed  rule  will  impose  new 
collection  of  information  burdens 
within  meaning  of  the  Paperwork 
Reduction  Act  of  1995  (PR'M.  We  are 
preparing  a  notice  for  publication  in  the 
Federal  Register  requesting  public 
comment  on  our  estimate  of  those 
burdens. 

E.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  on 
"Federalism"  requires  us  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  "  by  State 
and  local  officials  in  the  development  of 
"'regulatory  policies  that  have 
federalism  implications.  "  The  E.O. 
defines  this  phrase  to  include 
regulations  "that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  This 
proposed  rule,  which  would  require  that 
manufacturers  include  a  reimbursement 
plan  in  their  remedy  program  for 
owners  who  have  remedied  a  defect  or 
noncompliance  prior  to  a  recall 
notification  under  either  section 
30118fl3)  or  30118(c)  of  the  Safety  Act. 
will  not  have  a  substantial  direct  effect 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  E.O.  13132.  This 
rulemaking  does  not  have  those 
implications  because  it  applies  only  to 
manufacturers  who  are  required  to  file 
a  remedy  plan  under  sections  30118(b) 
or  30118(c),  and  not  to  the  States  or 
local  governments. 

F.  Civil  Justice  Reform 

This  final  rule  would  not  have  a 
retroactive  or  preemptive  effect.  Judicial 
review  of  the  rule  may  be  obtained 
pursuant  to  5  U.S.C.  702.  That  section 
does  not  require  that  a  petition  for 
reconsideration  be  filed  prior  to  seeking 
judicial  review. 

G.  Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  cost,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribunal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  Because  this  rule 
would  not  have  a  $100  million  annual 
effect,  no  Unfunded  Mandates 
assessment  is  necessary  and  one  will 
not  be  prepared. 

H.  Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  Jime  1 . 
1998.  require  each  agency  to  write  all 
TulgiS  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 
— Have  we  organized  the  material  to  suit 

the  public's  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings. 

paragraphing)  make  the  rule  easier  to 

understand? 


— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  the 

rule  easier  to  understand? 

We  believe  that  this  final  rule  meets 
the  requirements  of  E.O.  12866 
regarding  plain  language. 

List  of  Subiects  in  49  CFR  Parts  573  and 

577 

Motor  vehicle  safety,  defect, 
noncompliance,  tire,  reimbursement, 
reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing. 
NHTSA  amends  49  CFR  parts  573  and 
577  as  set  forth  below. 

PART  573— DEFECT  AND 
NONCOMPLIANCE  REPORTS 

1.  The  authority  citation  for  part  573 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  30102-103,  30112, 
30117-121,  30166-167;  delegation  of 
authority  at  49  CFR  1.50. 

2-3.  Section  573,6  is  amended  by 
revising  paragraphs  (c)(7).  (c)(8)(i).  and 
(c)(10)  to  read  as  follows: 

§  573.6    Defect  and  noncompliance 
Information  report. 

***** 

(c)    *   *   * 

(7)  In  the  case  of  a  noncompliance, 
the  test  results  and  other  information 
that  the  manufacturer  considered  in 
determining  the  existence  of  the 
noncompliance.  The  manufacturer  shall 
identify  the  date  of  each  test  and 
observation  that  indicated  that  a 
noncompliance  might  or  did  exist. 

(8)(i)  A  description  of  the 
manufacturer's  program  for  remedying 
the  defect  or  noncompliance.  This 
program  shall  include  a  plan  for 
reimbursing  an  owner  or  purchaser  who 
incurred  costs  to  obtain  a  remedy  for  the 
problem  addressed  by  the  recall  within 
a  reasonable  time  in  advance  of  the 
manufacturer's  notification  of  owners. 
pvu"chasers  and  dealers,  in  accordance 
with  §573.13  of  this  part,  A 
manufacturer's  plan  may  incorporate  by 
reference  a  general  reimbursement  plan 
it  previously  submitted  to  NHTSA. 
together  with  information  specific  to  the 
individual  recall.  Information  required 
by  §  573.13  that  is  not  in  a  general 
reimbursement  plan  shall  be  submitted 
in  the  manufacturer's  report  to  NHTSA 
under  this  section.  If  a  manufacturer 
submits  one  or  more  general 
reimbursement  plans,  the  manufacturer 
shall  update  each  plan  every  two  years, 
in  accordance  with  §  573.13,  The 


manufacturer's  remedy  program  and 
reimbursement  plans  will  be  available 
for  inspection  by  the  public  at  NHTSA 
headquarters. 

*         *         *         *         « 

(10)  Except  as  authorized  by  the 
Administrator,  the  manufacturer  shall 
submit  a  copy  of  its  proposed  owner 
notification  letter,  including  any 
provisions  and  attachments  related  to 
reimbursement,  to  the  Office  of  Defects 
Investigation  ("ODI")  no  fewer  than  five 
Federal  Government  business  days 
before  it  intends  to  begin  mailing  it  to 
owners.  Submission  shall  be  made  by 
any  means  which  permits  the 
manufacturer  to  verify  promptly  that  the 
copy  of  the  proposed  letter  was  in  fact 
received  by  ODI  and  the  date  it  was 
received  by  ODI. 
***** 

4.  Section  573.13  is  added  to  read  as 
follows: 

§  573.1 3    RelmtMjrsenient  for  pre- 
notification  remedies. 

(a)  Pursuant  to  49  U.S.C.  30120(d)  and 
§  573,6(c)(8)(i)  of  this  part,  this  section 
specifies  requirements  for  a 
manufactiu-er's  plan  (including  general 
reimbursement  plans  submitted 
pursuant  to  §  573.6(c)(8){i))  to  reimburse 
owners  and  purchasers  for  costs 
incurred  for  remedies  in  advance  of  the 
manufacturer's  notification  of  safety- 
related  defects  and  noncompliance  with 
Federal  motor  vehicle  safety  standards 
under  subsection  (b)  or  (c)  of  49  U.S.C. 
30118. 

(b)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  Booster  seat  means  either  a 
backless  child  restraint  system  or  a  belt- 
positioning  seat. 

(2)  Claimant  means  a  person  who 
seeks  reimbursement  for  the  costs  of  a 
pre-notification  remedy  for  which  he  or 
she  paid. 

(3)  Pre-notification  remedy  means  a 
remedy  that  is  performed  on  a  motor 
vehicle  or  item  of  replacement 
equipment  for  a  problem  subsequently 
addressed  by  a  notification  under 
subsection  (b)  or  (c)  of  49  U.S.C.  30118 
and  that  is  obtained  during  the  period 
for  reimbursement  specified  in 
paragraph  (c)  of  this  section. 

(4)  Other  child  restraint  system  means 
all  child  restraint  systems  as  defined  in 
49  CFR  571.213  S4  not  included  within 
the  categories  of  rear-facing  infant  seat 
or  booster  seat. 

(5)  Rear-facing  infant  seat  means  a 
child  restraint  system  that  is  designed  to 
position  a  child  to  face  only  in  the 
direction  opposite  to  the  normal 
direction  of  travel  of  the  motor  vehicle. 

(6)  Warranty  means  a  warranty  as 
defined  in  §  57    1(c)  of  this  chapter. 
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(c)  The  manufacturer's  plan  shall 
specih'  a  period  for  reimbursement,  as 
fnllows: 

(1)  The  beginning  date  shall  be  no 
later  than  a  date  based  on  the 
underh  ing  basis  for  the  recall 
determmed  as  follows: 

(i)  For  a  nuncompliance  witb  a 
Federal  motor  vehicle  safety  standard, 
the  date  shall  be  the  date  of  the  first  test 
or  observation  by  either  NHTSA  or  the 
manufacturer  indicating  that  a 
noncompliance  may  exist. 

(ii)  For  a  safety-related  defect  that  is 
determined  to  exist  following  the 
opening  of  an  Engineering  Analvsis  (EAl 
by  NHTSA  s  Office  of  Defects 
Investigation  (GDI),  the  date  shall  he  the 
date  the  EA  was  opened,  or  one  year 
before  the  date  of  the  manufacturer's 
notification  to  .\HT.S.-\  pursuant  to 
^  .573.6  of  this  part,  whichever  is  earlier. 

(iii)  For  a  safety-related  defect  that  is 
determined  to  exist  in  the  absence  of  the 
opening  of  an  EA.  the  date  shall  be  one 
vear  before  the  date  of  the 
manufacturer's  notification  to  NHTSA 
pursuant  to  «5  57,3.6  of  this  part 

[2]  The  ending  date  shall  be  no  earlier 
than; 

(i)  For  motor  vehicles.  U)  calendar 
davs  after  the  date  on  which  the 
manufacturer  mailed  the  last  of  its 
notifications  to  owners  pursuant  to  part 
577  of  this  chapter. 

(ii)  For  replacement  equipment,  10 
calendar  davs  after  the  date  on  which 
the  manufacturer  mailed  the  last  of  its 
notifications  to  owners  pursuant  to  part 
577  of  this  chapter  (where  applicable)  or 
30  davs  after  the  conclusion  of  the 
manufacturer's  initial  efforts  to  provide 
public  notice  of  the  existence  of  the 
defect  or  noncompliance  pursuant  to 
§  577.7.  whichever  is  later. 

(d)  The  manufacturer's  plan  shall 
provide  for  reimbursement  of  costs  for 
pre-notification  remedies,  subject  to  the 
conditions  established  in  the  plan.  The 
following  conditions  and  no  others  may 
be  established  in  the  plan. 

(1)  The  plan  may  exclude 
reimbursement  for  costs  incurred  within 
the  perioil  during  which  the 
manufacturer's  original  or  extended 
warrantv  would  have  provided  for  a  free 
repair  of  the  problem  addressed  by  the 
recall,  without  any  payment  by  the 
consumer  unless  a  franchised  dealer  or 
authorized  representative  of  the 
manufacturer  denied  warrantv  coverage 
or  the  repair  made  under  warranty  did 
not  remedy  the  problem  addressed  by 
the  recall.  The  exclusion  based  im  an 
extended  warranty  may  be  applied  only 
when  the  manufacturer  provided 
written  notice  of  the  terms  of  the 
extended  warranty  to  owners. 


(2)  (i)  For  a  motor  vehicle,  the  plan 
mav  exclude  reimbursement: 

(A)  If  the  pre-notification  remedy  was 
not  of  the  same  tvpe  (repair, 
replacement,  or  refund  of  purchase 
price)  as  the  recall  remedy. 

(B)  If  the  pre-notification  remedy  did 
not  address  the  defect  or  noncompliance 
that  led  to  the  recall  or  a  manifestation 
of  the  defect  or  noncompliance:  or 

(C)  If  the  pre-notification  remedy  was 
not  reasonably  necessary  to  correct  the 
defect  or  noncompliance  that  led  to  the 
recall  or  a  manifestation  of  the  defect  or 
noncompliance. 

(ii)  However,  the  plan  may  not  require 
that  the  pre-notification  remedy  be 
identical  to  the  remedy  elected  by  the 
inanufai:turer  pursuant  to  49  U.S.C. 
30120(a)(1)(A). 

(3)(i)  For  replacement  equipment,  the 
plan  may  exclude  reimbursement: 

(A)  If  the  pre-notification  remedy  did 
not  address  the  defect  or  noncompliance 
that  led  to  the  recall  or  a  manifestation 
of  the  (h'fect  or  noncompliance; 

(B)  If  the  pre-notification  remedy  was 
not  reasonably  necessary  to  correct  the 
defect  or  noncompliance  that  led  to  the 
recall  or  a  manife.station  of  the  defect 
and  nonc:ompliance:  or 

(C)  In  the  case  of  a  child  restraint 
system  that  was  replaced,  if  the 
replacement  child  restraint  is  not  the 
same  tvpe  {i.e..  rear-facing  infant  seat, 
booster  seat,  or  other  child  restraint 
svstem)  as  the  restraint  that  was  the 
subject  of  the  recall. 

(ii)  However,  the  plan  may  not  require 
that  the  pre-notification  remedy  be 
identical  to  the  remedy  elected  by  the 
manufacturer  pursuant  to  49  U.S.C. 
30120(a)(1)(B). 

(4)  The  plan  may  exclude 
reimbursement  if  the  claimant  did  not 
submit  adequate  documentation  to  the 
manufacturer  at  an  address  or  location 
designated  pursuant  to  §  573.13(f)-  The 
plan  ina\'  recjuire.  at  most,  that  the 
following  documentation  be  submitted: 

(i)  Name  and  mailing  address  of  the 
claimant; 

(ii)  Identification  of  the  product  that 
\vas  recalled: 

(A)  For  motor  vehic:l('s.  the  vehicle 
make,  model,  model  year,  and  vehicle 
identification  number  of  the  vehicle: 

(B)  For  replacement  equipment  other 
than  child  restraint  svstems  and  tires,  a 
description  of  the  equipment,  including 
model  and  size  as  appropriate: 

(C)  For  child  restraint  systems,  a 
description  of  the  restraint,  including 
the  tvpe  (rear-facing  infant  seat,  booster 
seat,  or  other  child  restraint  system)  and 
the  model:  or 

(D)  For  tires,  the  model  and  size; 
(iii)  Identification  of  the  recall  (either 

the  NHTSA  recall  number  or  the 
manufacturers  recall  number); 


(iv)  Identification  of  the  owner  or 
purchaser  of  the  recalled  motor  vehicle 
or  replacement  equipment  at  the  time 
that  the  pre-notification  remedy  was 
obtained; 

(v)  A  receipt  for  the  pre-notification 
remedy,  which  may  be  an  original  or 
copy: 

(A)  If  the  reimbursement  sought  is  for 
a  repair,  the  manufacturer  may  require 
that  the  receipt  indicate  that  the  repair 
addressed  the  defect  or  noncompliance 
that  led  to  the  recall  or  a  manifestation 
of  the  defect  or  noncompliance,  and 
state  the  total  amount  paid  for  the  repair 
of  that  problem.  Itemization  of  a  receipt 
of  the  amount  for  parts,  labor,  other 
costs  and  taxes,  may  not  be  required 
unless  it  is  unclear  on  the  face  of  the 
receipt  thaMhe  repair  for  which 
reimbursement  is  sought  addressed  only 
the  pre-notification  remedy  relating  to 
the  pertinent  defect  or  noncompliance 
or  manifestation  thereof. 

(B)  If  the  reimbursement  sought  is  for 
the  replacement  of  a  vehicle  part  or  an 
item  of  replacement  equipment,  the 
manufacturer  may  require  that  the 
receipt  identify  the  item  and  state  the 
total  amount  paid  for  the  item  that 
replaced  the  defective  or  noncompliant 
item; 

(vi)  In  the  case  of  items  of 
replacement  equipment  that  were 
replaced,  documentation  that  the 
claimant  or  a  relative  thereof  (with 
relationship  stated)  owned  the  recalled 
item.  Such  documentation  could  consist 
of: 

(A)  An  invoice  or  receipt  showing 
purchase  of  the  recalled  item  of 
replacement  equipment; 

(B)  If  the  claimant  sent  a  registration 
card  for  a  recalled  child  restraint  system 
or  tire  to  the  manufacturer,  a  statement 
to  that  effect; 

(C)  A  copy  of  the  registration  card  for 
the  recalled  child  restraint  system  or 
tire;  or 

(D)  Documentation  demonstrating  that 
the  claimant  had  replaced  a  recalled  tire 
that  was  on  a  vehicle  that  he,  she,  or  a 
relative  owned;  and 

(vii)  If  the  pre-notification  remedy 
was  obtained  at  a  time  when  the  vehiwle 
or  equipment  could  have  been  repaired 
or  replaced  at  no  charge  under  a 
manufacturer's  original  or  extended 
warranty  program,  documentation 
indicating  that  the  manufacturer's 
dealer  or  authorized  facility  either 
refused  to  remedy  the  problem 
addressed  by  the  recall  under  the 
warranty  or  that  the  warranty  repair  did 
not  correct  the  problem  addressed  by 
the  recall. 

(e)  The  manufacturer's  plan  shall 
specify^  the  amount  of  costs  to  be 
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reimbursed  for  a  pre-notification 
remedy. 

(1)  For  motor  vehicles: 

(i)  The  amount  of  reimbursement 
shall  not  be  less  than  the  lesser  of: 

(A)  The  amount  paid  by  the  owner  for 
the  remedy,  or 

(B)  The  cost  of  parts  for  the  remedy, 
plus  associated  labor  at  local  labor  rates, 
miscellaneous  fees  such  as  disposal  of 
waste,  and  taxes.  Costs  for  parts  may  be 
limited  to  the  manufacturer's  list  retail 
price  for  authorized  parts. 

(ii)  Any  associated  costs,  including, 
but  not  limited  to,  taxes  or  disposal  of 
wastes,  may  not  be  limited. 

(2)  For  replacement  equipment: 
(i)  The  amount  of  reimbursement 

ordinarily  would  be  the  amount  paid  by 
the  owner  for  the  replacement  item. 

(ii)  In  cases  in  which  the  owner 
purchased  a  brand  or  model  different 
from  the  item  of  motor  vehicle 
equipment  that  was  the  subject  of  the 
recall,  the  manufacturer  may  limit  the 
amount  of  reimbursement  to  the  retail 
list  price  of  the  defective  or 
noncompliant  item  that  was  replaced, 
plus  taxes, 

(iii)  If  the  item  of  motor  vehicle 
equipment  was  repaired,  the  provisions 
of  paragraph  (e)(1)  of  this  section  apply. 

(f)  The  manufactiu-er's  plan  shall 
identify  an  address  to  which  claimants 
may  mail  reimbursement  clams  and  may 
identify  franchised  dealer(s)  and 
authorized  facilities  to  which  claims  for 
reimbursement  may  be  submitted 

"  directly. 

(g)  The  manufacturer  (either  directly 
or  through  its  designated  dealer  or 
facility)  shall  act  upon  requests  for 
reimbursement  as  follows: 

(1)  The  manufacturer  shall  act  upon  a 
claim  for  reimbursement  within  60  days 
of  its  receipt.  If  the  manufacturer  denies 
the  claim,  the  manufactvu-er  must  send 

a  notice  to  the  claimant  within  60  days 
of  receipt  of  the  claim  that  includes  a 
clear,  concise  statement  of  the  reasons 
for  the  denial. 

(2)  If  a  claim  for  reimbursement  is 
incomplete  when  originally  submitted, 
the  manufacturer  shall  advise  the 
claimant  within  60  days  of  receipt  of  the 
claim  of  the  documentation  that  is 
needed  and  offer  an  opportunity  to 
resubmit  the  claim  with  complete 
documentation. 

(h)  Reimbursement  shall  be  in  the 
form  of  a  check  or  cash  from  the 
manufacturer  or  a  designated  dealer  or 
facility. 

(i)  The  manufacturer  shall  make  its 
reimbursement  plan  available  to  the 
public  upon  request. 

(j)  Any  disputes  over  the  denial  in 
whole  or  in  part  of  a  claim  for 
reimbursement  shall  be  resolved 


between  the  claimant  and  the 
manufacturer.  NHTSA  will  not  mediate 
or  resolve  any  disputes  regarding 
eligibility  for,  or  the  amount  of. 
reimbursement. 

(k)  Each  manufacturer  shall 
implement  each  plan  for  reimbursement 
in  accordance  with  this  section  and  the 
terms  of  the  plan. 

(1)  Nothing  in  this  section  requires 
that  a  manufacturer  provide 
reimbursement  in  connection  with  a 
fraudulent  claim  for  reimbursement. 

(m)  A  manufacturer's  plan  may 
provide  that  it  will  not  apply  to  recalls 
based  solely  on  noncompliant  or 
defective  labels. 

(n)  The  requirement  that 
reimbursement  for  a  pre-notification 
remedy  be  provided  to  an  owner  does 
not  apply  if,  in  the  case  of  a  motor 
vehicle  or  replacement  equipment  other 
than  a  tire,  it  was  bought  by  the  first 
purchaser  more  than  10  calendar  years 
before  notice  is  given  under  49  U.S.C. 
30118(c)  or  an  order  is  issued  under 
section  49  U.S.C.  30118(b).  In  the  case 
of  a  tire,  this  period  shall  be  5  calendar 
years. 

PART  577— DEFECT  AND 
NONCOMPLIANCE  NOTIFICATION 

1.  The  authority  citation  for  Part  577 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  30102-103.  W\\2, 
30117-121.  30166-167;  delegation  ot 
authority  at  49  CFR  1.50. 

2.  Part  577  is  amended  by  adding 
§  577.11  to  read  as  follows: 

§  577.1 1     Reimbursement  notification. 

(a)  Except  as  otherwise  provided  in 
paragraph  (e)  of  this  section,  when  a 
manufacturer  of  motor  vehicles  or 
replacement  equipment  is  required  to 
provide  notice  in  accordance  with 

§§  577.5  or  577.6,  in  addition  to 
complying  with  other  sections  of  this 
part,  the  manufacturer  shall  notify 
owners  that  they  may  be  eligible  to 
receive  reimbursement  for  the  cost  of 
obtaining  a  pre-notification  remedy  of  a 
problem  associated  with  a  defect  or 
noncompliance  consistent  with  the 
manufacturer's  reimbursement  plan 
submitted  to  NHTSA  pursuant  to 
§§573.6(c)(8)(i)  and  573.13  of  this 
chapter. 

(b)  The  manufacturer's  notification 
shall  include  a  statement,  following  the 
items  required  by  §  577.5  or  §  577.6,  that 

(1)  Refers  to  the  possible  eligibility  for 
reimbursement  for  the  cost  of  repair  or 
replacement;  and 

(2)  Describes  how  a  consumer  may 
obtain  information  about  reimbursement 
from  the  manufacturer; 


(c)  The  information  referred  to  in 
§  577.11(b)(2)  of  this  part  shall  be 
provided  in  one  of  the  following  ways: 

(1)  In  an  enclosure  to  the  notification 
under  §  577.5  or  §  577.6  that  provides 
the  information  described  in 

§  577.11(d).  consistent  with  the 
manufacturer's  reimbursement  plan:  or 

(2)  Through  a  toll-free  telephone 
number  (with  TTY  capability)  identified 
in  the  notification  that  provides  the 
information  described  in  §  577.11(d). 
consistent  with  the  manufacturer's 
reimbursement  plan. 

(3)  For  notifications  of  defects  or 
noncompliances  in  item  of  motor 
vehicle  equipment  that  are  in  a  form 
other  than  a  letter  to  a  specific  owner  or 
purchaser,  if  the  manufacturer  does  not 
otherwise  maintain  a  toll-free  telephone 
number  for  the  use  of  consumers,  the 
manufacturer  may  refer  claimants  to  a 
non-toll-free  telephone  number  (w^ith 
TTY  capability)  if  it  also  specifies  a 
mailing  address  at  which  owners  can 
obtain  the  relevant  information 
regarding  the  manufacturer's 
reimbursement  plan. 

(d)  The  information  to  be  provided 
under  paragraph  (c)  of  this  section  must: 

(1)  Identify  the  vehicle  and/ or 
equipment  that  is  the  subject  of  the 
recall  and  the  underlying  problem; 

(2)  State  that  the  manufacturer  has  a 
program  for  reimbursing  pre-notification 
remedies  and  identify'  the  type  of 
remedy  eligible  for  reimbursement: 

(3)  Identify  any  limits  on  the  time 
period  in  which  the  repair  or 
replacement  of  the  recalled  vehicle  or 
equipment  must  have  occurred; 

(4)  Identify  any  restrictions  on 
eligibility  for  reimbursement  that  the 
manufacturer  is  imposing  (as  limited  by 
§  573.13  (d)  of  this  chapter); 

(5)  Specify  all  necessary 
documentation  that  must  be  submitted 
to  obtain  reimbursement: 

(6)  Explain  how  to  submit  a  claim  for 
reimbursement  of  a  pre-notification 
remedy;  and 

(7)  Identify  the  office  and  address  of 
the  manufacturer  where  a  claim  can  be 
submitted  by  mail  and  any  authorized 
dealers  or  facilities  where  a  claimant 
mav  submit  a  claim  for  reimbursement. 

(e)  The  manufacturer  is  not  required 
to  provide  notification  regarding 
reimbursement  under  this  section  if 
NHTSA  finds,  based  upon  a  written 
request  by  a  manufacturer  accompanied 
by  supporting  information,  views,  and 
arguments,  that  all  covered  vehicles  are 
under  warrantv  or  that  no  person  would 
be  eligible  for  reimbursement  under 
§573.13  of  this  chapter. 
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BILLING  CODE  4910-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01:  I.D. 
101102A] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Alaslta;  Trawl  Gear  in  the  Gulf 
of  Alaslta 

AGENCY:  National  Marine  Fisht>ries 
Service  (NMFS),  National  Oceanic:  and 
Atmospheric  Administration  (N(L\A). 
Commerce. 
action:  Closure. 


summary:  NMFS  is  closing  directed 
fishing  for  groundfish  bv  vessels  using 
trawl  gear  in  the  Culf  of  Alaska  (CiOA). 
except  for  direc:ted  fishing  for  pollock 
bv  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  G(JA  open  to 
directed  fishing  for  pollock  This  a(  tioii 
is  necessary  because  the  200^  Pai:ifi( 
halibut  prohibited  species  catch  (FSC) 
limit  specified  for  trawl  gear  in  the  CO.\ 
has  been  caught 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (Alt).  October  1.3.  2002,  until 
1200  hrs.  A.l.t..  December  31,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marv  Furuness,  907-.586-7228,  or 
man-  furunf^ss'fi nocui.gov 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
(;0.\  exclusive  economic  zone 
accoriling  to  the  Fishery  Management 
Plan  for  Croundfish  of  the  Gulf  of 
Alaska  (FMP]  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  bv  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  tiOO  and  50  CFR  part  679. 

The  Pacific  halibut  PSC  limit  for 
vessels  using  trawl  gear  was  established 
as  2,000  metric  tons  (mt)  by  an 
emergency  rule  implementing  2002 
harvest  specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956.  January  8.  2002,  and  67  FR  .34860. 
May  16,  2002).  The  Administrator, 
Alaska  Region,  has  determined,  in 
accordance  with  §679.21(d)(7)(i),  that 
vessels  engaged  in  directed  fishing  for 
groundfish  with  trawl  gear  in  the  GOA 
have  caught  the  2002  Pacific  halibut 
PSC  limit.  Therefore,  NMFS  is  closing 
the  directed  fishery  for  groundfish  by 
vessels  using  trawl  gear  in  the  GOA, 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  that  remain 
open  to  directed  fishing  for  pollock. 

Maximum  retainable  bycatch  amounts 
may  he  found  in  the  regulations  at 
§679.20te)  and  (f)- 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2002 
halibut  bycatch  allowance  specified  for 
trawl  gear  in  the  GOA,  and  therefore 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resoiirce. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C,  1801  et  seq. 
Daled:  October  11,  2002. 
Bruce  C.  Morehead, 

Acting  Dirertor.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service. 
IFR  Doc.  02-2fi42,3  Filed  10-11-02:  4:26  pm] 
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Proposed  Rules 


Federal  Register 

Vol.  67.  Nu.   201 
Thursday.  October  17,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  655 

RIN  1205-AB24 

Latwr  Certification  and  Petition 
Process  for  the  Temporary 
Employment  of  ^tonimmlgrant  Aliens 
in  Agriculture  in  the  United  States; 
Modification  of  Fee  Structure; 
Withdrawal  of  Proposed  Rule; 
Correction 

AGENCY:  Employment  and  Training 
Administration. 

ACTION:  Withdrawal  of  proposed  rule; 
correction. 

SUMMARY:  This  document  corrects  the 
proposed  rule  withdrawal  document 
which  was  published  Thursday, 
September  24,  2002.  (67  FR  59797), 
concerning  the  temporary  employment 
of  nonimmigrant  farmworkers. 

DATE:  The  proposed  rule  was  withdrawn 
as  of  September  24,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charlene  G.  Giles,  (202)  693-2950  (not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  In  FR 
proposed  rule  document  02-24190 
beginning  on  page  59797  in  the  issue  of 
Tuesday,  September  24,  2002.  make  the 
following  corrections:  On  page  59797  in 
the  first  colunm.  the  Federal  Register 
publication  date  was  listed  as  July  13, 
2001  due  to  a  typographical  error.  The 
date  should  be  changed  to  read  July  13, 
2000. 

Signed  at  Washington  DC,  this  9th  day  of 
October  2002. 
Emily  Stover  DeRocco, 
Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

[FR  Doc.  02-26382  Filed  10-16-02;  8:45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  31  and  301 

[REG-11 6644-01] 
RIN  1545-BA18 

Receipt  of  Multiple  Notices  With 
Respect  to  Incorrect  Taxpayer 
Identification  Numt>ers;  Hearing 
Cancellation 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  under 
sections  3406  and  6724  of  the  Internal 
Revenue  Code.  The  proposed 
regulations  clarify  the  method  of 
determining  whether  the  payor  has  . 
received  two  notices  that  a  payee's 
taxpayer  identification  number  (TIN)  is 
incorrect. 

DATES:  The  public  hearing  originally 
scheduled  for  October  22,  2002,  at  10 
a.m.,  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Treena  Garrett  of  the  Regulations  Unit, 
Associate  Chief  Counsel  (Income  Tax 
and  Accounting),  (202)  622-7180  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  July  3,  2002,  (67  FR 
44579),  aimounced  that  a  public  hearing 
was  scheduled  for  October  22,  2002,  at 
10  a.m.,  in  room  4718,  Internal  Revenue 
Service  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  sections  3406  and 
6724  of  the  Internal  Revenue  Code.  The 
public  comment  period  for  these 
proposed  regulations  expired  on 
October  1,  2002. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addregsed.  As  of  October  10,  2002,  no 
one  has  requested  to  speak.  Therefore. 


the  public  hearing  scheduled  for 
October  22,  2002.  is  cancelled. 

Cynthia  E.  Grigsby. 

Chief.  Regulations  i'nit.  .Associate  Chief 
Counsel  (Income  Tax  and  Accounting!. 
IFR  Do( .  02-264.'51  Filed  l()-lf.-{)2:  H:45  am] 
BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 
RIN  1506-AA36 

Financial  Crimes  Enforcement 
Network;  Amendment  to  the  Banl( 
Secrecy  Act  Regulations — 
Requirement  That  Insurance 
Companies  Report  Suspicious 
Transactions 

AGENCY:  Financial  Crimes  Enforcement 

Network  (FinCEN),  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains  an 
amendment  to  the  regulations 
implementing  the  statute  generally 
referred  to  as  the  Bank  Secrecy  Act.  The 
amendment  requires  insurance 
companies  to  report  suspicious 
transactions  to  the  Department  of  the 
Treasury.  The  amendment  constitutp,s  a 
further  step  in  the  creation  of  a 
comprehensive  system  for  the  reporting 
of  suspicious  transactions  by  the  major 
categories  of  financial  institutions 
operating  in  the  United  States,  as  a  part 
of  the  counter-money  laundering 
program  of  the  Department  of  the 
Treasury. 

DATES:  Written  comments  on  all  aspects 
of  the  proposal  are  welcome  and  must 
be  received  on  or  before  December  16. 
2002.  See  the  Proposed  Effective  Datp     . 
heading  of  the  SUPPLEMENTARY 
INFORMATION  for  further  dates. 
ADDRESSES:  Commenters  are  encouraged 
to  submit  comments  by  electronic  mail 
because  paper  mail  in  the  Washington, 
DC  area  may  be  delayed.  Comments 
submitted  by  electronic  mail  may  be 
sent  to  regcomments@fincen.treas.gov 
with  the  caption  in  the  body  of  the  text, 
"ATTN:  Section  352— Insurance 
Company  Regulations."  Comments 
(preferably  an  original  and  foiu-  copies) 
also  may  be  submitted  bv  paper  mail  to 
FinCEN,  P.O.  Box  39,  Vienna,  VA 
22183,  ATTN:  Section  352— Insurance 
Company  Regulations.  Comments 
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should  be  sent  by  one  method  only. 
Comments  mav  be  inspected  at  FinCEN 
between  10  a.m.  and  4  p  m..  in  the 
FinCEN  Reading  Room  in  Washington. 
DC  Persons  wishing  to  inspect  the 
comments  submitted  must  request  an 
appointment  by  telephoning  (202)  354- 
6400  (not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Compliance  and  Regulatory 
Enforcement.  FinCEN.  (202)  354-6400: 
and  Office  of  Chief  Counsel.  FinCEN.  at 
(703)  905-3590  (not  toll-free  niunbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Statutory  Provisions 

The  Bank  Secrecy  Act  (BSA).  Public 
Law  91-508.  as  amended,  codified  at  12 
U.S.C.  1829b.  12  U.S.C.  1951-1959,  and 
31  U.S.C.  5311-5332.  authorizes  the 
Secretarv  of  the  Treasiu-y.  inter  alia,  to 
issue  regulations  requiring  financial 
institutions  to  keep  records  and  file 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax.  and  regulator.'  matters,  or  in  the 
conduct  of  intelligence  or  counter- 
intelligence activities  to  protect  against 
international  terrorism,  and  to 
implement  counter-monev  laundering 
programs  and  compliance  procedures. ' 
Regulations  implementing  Title  II  of  the 
BSA  (codified  at  31  U.S.C.  5311  ft  seq] 
appear  at  31  CFR  part  103.  The 
authority  of  the  Secretar\-  to  administer 
the  BSA  has  been  delegated  to  the 
Director  of  FinCEN. 

With  the  enactment  of  31  U.S.C. 
5318(g)  in  1992.-  Congress  authorized 
the  Secretary  of  the  Treasurv  to  require 
financial  institutions  to  report 
suspicious  transactions.  As  amended  by 
the  USA  Patriot  Act,  subsection  (g)(1) 
states  generally: 

TliK  Secretary  may  require  any  financial 
institution,  and  any  director,  officer, 
employee,  or  agent  of  any  financial 
Institution,  to  report  any  suspicious 
transa(  tion  relevant  tu  a  possible  violation  of 
law  or  regulation. 


1  .insiiHi^e  expandinj4  the  scope  of  the  BSA  lo 
uilelligt'ncp  or  counter-intelligence  activities  to 
protect  against  inlemational  terrorism  was  added  by 
section  ;!58  of  the  Ijniting  and  Strengthening 
America  bv  Providing  .Appropriate  Tools  Re<|uired 
lo  Intercept  and  Otistruct  Terrorism  (USA  PATRIOT 
Act)  Act  of  liUOl  (the  USA  Patriot  .\ct).  Public  Law 
107-56. 

•*  n  U.S.C.  5318(g)  was  added  to  the  BSA  by 
section  1517  of  the  Annunzio-VVvlie  .Anti-Monev 
Laundering  .Act.  Title  .W  of  the  Housing  .mil 
(^ommunitv  Development  Act  of  1912.  Public  t^ivv 
IOJ-5'JO.  It  was  expanded  bv  section  40  I  ot  the 
Money  Laundering  Suppression  Ad  of  1994  (the 
.Monev  Laundering  Suppression  .Act).  Title  IV  of  the 
RiegleConiniunily  Development  and  Regulatory 
Improvement  .Act  of  1994.  Public  Uvv  10.1-.i25,  lo 
require  designation  of  a  single  government  recipient 
for  reports  of  suspicious  transactions 


Subsection  (g)(2)(A)  provides  further 
that 

|i|f  a  finantnal  iiistitulitin  nr  any  director, 
officer,  employee,  or  agent  of  any  financial 
institution,  voluntarily  or  pursuant  to  this 
section  or  am  other  Hiithority.  reports  a 
suspicious  transai  tiiin  to  a  government 
ageiicy — 

(i|  the  financial  institution,  director, 
offii  er.  emplovee,  or  agent  may  not  notify 
am  person  involved  in  the  transaction  that 
the  transaction  has  hoen  reported;  and 

lii)  no  officer  or  employee  of  the  Federal 
Covcrnment  or  of  anv  .State,  local,  tribal,  or 
territorial  government  within  the  United 
Slates,  who  has  anv  knowledge  that  such 
report  was  made  mav  disc. lo.se  to  any  person 
invcjived  in  the  transac  tion  that  the 
transaction  has  been  reported,  other  than  as 
necessary  to  fulfill  the  official  duties  of  such 
officer  or  employee. 

Subsection  (g)(3)(A)  provides  that 
neither  a  financial  institution,  nor  any 
director,  officer,  employee,  or  agent  of 
any  financial  institution 

that  makes  a  voluntary  disclosure  of  any 
possible  violation  of  law  or  regulation  to  a 
government  agency  or  makes  a  disclosure 
pursuant  to  this  subsection  or  anv  other 
authority  *    *    *  shall  *    *    *  be  liable  to  an\ 
person  under  any  law  or  regulation  of  the 
I'nited  States,  any  constitution,  law,  or 
regul.ilion  of  anv  State  or  political 
sididivision  of  anv  State,  or  under  anv 
I  ontr.K  t  or  other  Ic^galU  enfon  eable 
dgri'enieiit  line  ludingam  arbitration 
agreement),  for  siii  h  disclosure  or  for  any 
failiirt-  to  provide  notiie  of  such  disclosure 
lo  the  person  who  is  the  subject  of  such 
disclosure  or  any  other  person  identified  iti 
the  disclosure. 

Finally,  subsection  {g)(4)  requires  the 
Secretary  of  the  Treasury,  "to  the  extent 
practicable  and  appropriate,"  to 
designate  "a  single  officer  or  agency  of 
the  United  States  to  whom  such  reports 
shall  be  made."  '  The  designated  agency 
is  in  turn  responsible  for  referring  any 
report  of  a  suspicious  transaction  to 
"anv  appropriate  law  enforcement, 
supervisory  agency,  or  United  States 
intelligence  agency  for  use  in  the 
conduct  of  intelligence  or 
counterintelligence  activities,  including 
analysis,  to  protect  against  international 
terrorism  "  Id.  at  subsection  (g)(4)(B}. 

The  provisions  of  31  U.S.C.  5318(h), 
also  added  to  the  BSA  in  1992  by 
section  1517  of  the  Annunzio-Wylie 
Anti-Money  Laundering  Act.  authorize 
the  Stjcretarv  of  the  Treasun,-  "|iln  order 
to  guard  against  money  laundering 
through  financial  institutions  *    *    *  [to] 
require  financial  institutions  to  carry' 
out  anti-money  laundering  programs." 


'  This  ilesigiialion  does  not  preclude  the  authoritv 
of  supervisory  agencies  lo  require  financial 
institutions  to  submit  other  reports  to  the  same 
agency  or  another  agencv    pursuant  to  any  other 
applicable  provision  of  law 


31  U.S.C.  5318(h)(1).  Those  programs 
may  include  "the  development  of 
internal  policies,  procedures,  and 
controls';  "the  designation  of  a 
compliance  officer';  "an  ongoing 
employee  training  program";  and  "an 
independent  audit  function  to  test 
programs."  31  U.S.C.  5318(h)(A-D). 
Section  352  of  the  USA  Patriot  Act 
amended  section  5318(h)  to  mandate 
compliance  programs  for  all  financial 
institutions  defined  in  31  U.S.C. 
5312(a)(2).  Section  352  of  the  USA 
Patriot  Act  became  effective  April  24. 
2002.  In  April  2002.  FinCEN  deferred 
the  anti-money  laundering  program 
requirement  contained  in  31  U.S.C. 
5318(h)  that  would  have  applied  to  the 
insurance  industry.  67  FR  21110  (April 
29,  2002).  The  purpose  of  the  deferral 
was  to  provide  Treasury  time  to  study 
the  insurance  industry  and  to  consider 
how  anti-money  laundering  controls 
could  best  be  applied  to  that  industry, 
taking  into  account  differences  in  size, 
location,  and  services  within  the 
industry.  In  September  2002,  FinCEN 
issued  a  notice  of  proposed  rulemaking 
prescribing  minimum  standards 
applicable  to  insurance  companies 
regarding  the  establishment  of  anti- 
money  laundering  programs.  67  FR 
60625  (September  26,  2002).  That 
proposed  rule  applies  to  businesses 
offering  life  insurance  policies,  annuity 
contracts,  and  other  insurance  products 
with  similar  features,  and  only  requires 
insurance  companies,  rather  than  their 
agents  or  brokers,  to  establish  and 
maintain  an  anti-money  laundering 
program.  This  focused  approach  is 
reflected  in  the  proposed  rule  contained 
in  this  document  regarding  the  reporting 
of  suspicious  transactions. 

B  Ch'en-icw  of  Insurance  Companies 

Insurance  can  generally  be  described 
as  'a  contract  by  which  one  party  (the 
insurer),  for  a  consideration  that  is 
usually  paid  in  money,  either  in  a  lump 
sum  or  at  different  times  during  the 
continuance  of  the  risk,  promises  to 
make  a  certain  payment,  usually  of 
money,  upon  the  destruction  or  injury 
of  something'  in  which  the  other  party 
(the  insured)  has  an  interest."^  In  other 
words,  the  purpose  of  insurance  is  to 
transfer  risk  from  the  insured  to  the 
insurer.  Insurance  companies  act  as 
financial  intermediaries  by  providing  a 
financial  risk  transfer  service  that  is 
funded  by  the  payment  of  insurance 
premiums  that  they  receive  from 
policyholders. 

The  insurance  industry  in  the  United 
States  can  generally  be  divided  into 


■•  Lee  R.  Rus  &  Thomas  K  Segalla.  Coucti  on 
/nsuranrpSl:6.  at  I-II  (.ided.) 
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three  major  sectors  based  on  a 
company's  line  of  business:  (1)  life;  (2) 
property/casualty;  and  (3)  health.'^  Life 
insurance  provides  protection  against 
the  death  of  an  individual  in  the  form 
of  payment  to  a  beneficiary.  Life 
insurance  may  also  offer  "living 
benefits"  in  the  form  of  a  cash  surrender 
value  or  income  payments.  Recently, 
life  insurers  have  developed  products 
that  offer  a  variety  of  investment 
components,  such  as  interest  indexed 
universal  life  (which  has  interest  credits 
linked  to  external  factors)  and  variable 
life  (where  the  amoimt  and  duration  of 
benefits  are  linked  to  investment 
experience),  and  that  offer  the  insured 
the  ability  to  overpay  the  premium  for 
a  fixed  rate  of  return.  Such  products  are 
marketed  to  investors  as  part  of  a 
diversified  portfolio,  often  with  tax 
benefits.  Annuities,  which  are  generally 
considered  part  of  the  life  insurance 
sector,  are  purchased  to  provide  a 
stipulated  income  stream  over  a  period 
of  time,  and  are  frequently  used  for 
retirement  planning  purposes.  Property 
insurance  indemnifies  an  insured  whose 
property  is  stolen,  damaged,  or 
destroyed  by  a  covered  peril.  Casualty 
insurance  provides  coverage  primarily 
for  the  liability  of  an  individual  or 
organization  that  results  from  negligent 
acts  and  omissions  that  cause  bodily 
injury  and/or  property  damage  to  a  third 
party.  Health  insurance  covers  the  costs 
of  health  care.  Many  insurance 
companies,  particularly- the  larger  ones, 
offer  more  than  one  kind  of  insurance 
product. 

An  insurance  company  may  offer  its 
products  through  a  number  of  different 
distribution  chaimels.  Some  insurance 
companies  sell  their  products  through 
direct  response  marketing  in  which  the 
insurance  company  sells  a  policy 
directly  to  the  insured.  Other  companies 
employ  agents,  who  may  either  be 
captive  or  independent.  Captive  agents 
represent  only  one  insurance  company; 
independent  agents  may  represent  a 
variety  of  insurance  carriers.  Insurance 
may  also  be  purchased  through  other 
third  parties,  all  of  whom  must  be 
licensed  insurance  agents,  but  may 
describe  themselves  to  customers  as 
financial  planners  or  investment 
advisors.  A  limited  number  of 
companies  offer  certain  types  of  policies 


■  In  2000.  the  insurance  industry  in  the  I'nited 
Stattfs  consisted  of  more  than  7000  domestic 
insurance  companies  and  total  gross  direct 
premiums  exceeded  S956  billion.  Net  premiums 
written  in  both  the  life  and  property/casually 
sectors  grew  annually  between  1992  and  2000.  In 
2000.  the  insurance  industry,  including  insurant  i- 
companies,  agents,  brokers,  and  service  personnel, 
emploved  approximately  2.3  million  people. 
National  Association  of  Insurance  Commissicmc^rs. 
:;U00  Insurance  Department  Resources  Heport. 


via  the  Internet.  A  customer  also  may 
employ  a  broker  (i.e..  a  salesperson  who 
searches  the  marketplace  for  insurance 
in  the  interest  of  the  customer  rather 
than  the  insurer)  to  obtain  insurance. 

The  insurance  industry  in  the  United 
States  has  traditionally  been  subject  to 
state,  rather  than  federal,  regulation.'' 
Matters  that  are  subject  to  state 
regulation  include  the  overall 
organization  and  capitalization  of 
insurance  companies,  permissible 
investments,  licensing  of  insurance 
companies  and  insurance  agents,  and 
the  form  and  content  of  policies.  In 
some  states,  insurance  companies  are    • 
already  subject  to  anti-money 
laundering  statutes,  currency  reporting 
requirements,  and/or  suspicious  activity 
reporting  requirements.  According  to  an 
unpublished  survey  conducted  by  the 
National  Association  of  Insurance 
Commissioners  (NAIC)  of  state  statutes 
or  rules  applicable  to  insurance 
companies,  thirty-eight  states  have 
money  laundering  statutes,  twenty-one 
have  currency  reporting  requirements, 
and  one  has  a  suspicious  activity 
reporting  requirement. 

C.  Importance  of  Suspicious 
Transaction  Reporting  in  Treasun-'s 
Counter-Money  Laundering  Program 

The  Congressional  authorization  for 
requiring  the  reporting  of  suspicious 
transactions  recognizes  two  basic  points 
that  are  central  to  Treasury's  counter- 
money  laundering  and  counter-financial 
crime  programs.  First,  it  is  to  financial 
institutions  that  money  launderers  must 
go,  either  initially,  to  conceal  their 
illegal  funds,  or  eventually,  to  recycle 
those  funds  back  into  the  economy. 
Second,  the  employees  and  officers  of 
those  institutions  are  often  more  likely 
than  government  officials  to  have  a 
sense  as  to  which  transactions  appear  to 
lack  commercial  justification  (or  in  the 
case  of  gaming  establishments, 
transactions  that  appear  to  lack  a 
reasonable  relationship  to  legitimate 
wagering  activities)  or  that  otherwise 
cannot  be  explained  as  constituting  a 
legitimate  use  of  the  insurance 
company's  financial  services. 

The  importance  of  extending 
suspicious  transaction  reporting  to  all 
relevant  financial  institutions,  including 
non-bank  financial  institutions,  relates 
to  the  concentrated  scrutiny  to  which 
banks  have  been  subject  with  respect  to 
money  laundering.  This  attention, 
combined  with  the  cooperation  that 
banks  have  given  to  law  enforcement 


agencies  and  banking  regulators  to  root 
out  money  laundering,  have  made  it  far 
more  difficult  than  in  the  past  to  pass 
large  amounts  of  cash  directly  into  the 
nation's  banks  unnoticed.  As  it  has 
become  increasingly  difficult  to  iaunder 
large  amounts  of  cash  through  banks, 
criminals  have  turned  to  non-bank 
financial  institutions,  including 
insurance  companies,  in  attempts  to 
launder  funds.  Indeed,  many  non-banks 
have  already  recognized  the  increased 
pressure  that  money  launderers  have 
come  to  place  upon  their  operations  and 
the  need  for  innovati\e  programs  of 
training  and  monitoring  necessary  to 
counter  that  pressure. 

The  reporting  of  suspicious 
transactions  is  also  recognized  as 
essential  to  an  effective  counter-money 
laundering  program  in  the  international 
consensus  on  the  prevention  and 
detection  of  money  laundering.  One  of 
the  central  recommendations  of  the 
Financial  Action  Task  Force  Against 
Money  Laundering  (the  FATF)'  is  that 
" I i]f  financial  institutitms  suspect  that 
funds  stem  from  a  criminal  activity, 
they  should  be  required  to  report 
promptly  their  suspicions  to  the 
competent  authorities."  Financial 
Action  Task  Force  Annual  Report  (June 
28.  1996).  Annex  1  (Recommendation 
15).  The  recommendation  applies 
equally  to  banks  and  non-banks." 

Similarly,  the  European  Community's 
Directive  on  Prevention  nf  the  Use  oj  the 
Financial  System  for  the  Purpose  of 
Monev  Laundering  calls  for  member 
states  to 

ensure  that  credit  and  financial  institutions 
and  their  direc  tors  and  employees  cooperate 
fulh'  with  the  aulhorilies  responsible  for 
combating  moiun  laundering    '    *    •    b\  |in 
part]  informing  those  authorities,  on  their 
own  initiative,  of  any  lac  i  u  hich  might  be  an 
indication  of  money  laundering. 


'■.Seethe  MciUarran-I'iTguson  .Act.  (oclifieii  at  15 
U.S.C:.  101 1  ft  .sec;  .See  also  the  Cramm-Leacli- 
Bliley  Act,  Public  Law  lOb-102.  .sections  104(al  and 
:«)1.' 


Till'  F.ATF  is  an  inter-govirnmenlal  bodv  whose 
purpose  is  the  development  aiul  promotion  of 
policies  l(i  combat  monev  launderiiig  OrigirialK 
crciiled  li\  the  ti-T  ualions.  its  membership  now 
includes  .Argentina.  .Australia.  .Austria.  Belgium. 
Brazil.  (".Hiiaila  Denm.trk.  Finland.  France. 
Germain .  (Ireece.  Hong  Knng,  Iceland.  Ireland. 
Italv.  lapan.  Luxembourg.  Mexico,  the  Kingdom  of 
the  Netherlands.  New  Zealand.  Norway.  Portugal. 
Siiiijapore., Spain.  Sweden.  Switzerland.  Turkey,  the 
I  nited  Kingdom,  and  the  United  Stales,  as  well  as 
the  Furopean  Commission  and  the  (iiill  Cooperation 
Couni  il 

"This  re(  (immeiidation  revises  the  original 
recommendation,  issued  in  1990.  that  reijuired 
institutions  to  be  either  "prnutttcti  or  required"  to 
report.  (Lmphasis  sujijilied  1  The  revised 
re(  ommeiuialion  reflet  Is  the  inlernational 
consensus  that  a  mandatory  susfiicious  transaction 
reporting  sxslem  is  essential  to  an  effective  national 
counter-mtmev  laundering  program  and  lo  the 
suc(  ess  of  efforts  of  finani  lal  iiisljlutions 
themselves  to  prevent  ami  detect  the  use  o(  their 
services  of  facilities  bv  monev  launderers  and 
others  engaged  in  flnancial  crime. 
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EC  Directive.  O.J.  Eur.  Comm.  (No.  L 
166)  77  (1991).  ,\rticle  6.  Accord,  the 
Model  Regulations  Concerning 
Laundering  Offenses  Connected  to  Illicit 
Drug  Trafficking  and  Related  Offenses 
of  the  Organization  of  American  States, 
OEA/SerP.  AG/Doc.  2916/92  rev.  1 
(Mav  23.  1992),  Article  13.  section  2." 
All  of  these  documents  also  recognize 
the  importance  of  extending  the 
counter-money  laundering  controls  to 
"non-traditional"  financial  institutions, 
not  simply  to  banks,  both  to  ensure  fair 
competition  in  the  marketplace  and  to 
rec;ognize  that  non-bank  providers  of 
financial  services  as  well  as  depository 
institutions,  are  an  attractive 
mechanism  for,  and  are  threatened  bv. 
money  launderers.  See,  e.g.,  Financial 
Action  Task  Force  Annual  Report, 
supra.  Annex  1  (Recommendation  8). 
The  international  consensus  is  that 
insurance  companies  are  vulnerable  to 
abuse  not  only  by  money  launderers  but 
also  bv  those  wishing  to  finance  terrorist 
activity.  On  October  31.  2001.  FATF 
issued  its  Special  Recommendations  on 
Terrorist  Financing.  Special 
Recommendation  Four  provides  that; 

lilf  rmancial  institutiuns.  or  other  businesses 
or  entities  subject  to  anti-money  Idundering 
obligations,  suspect  or  have  reasonable 
grounds  to  suspect  that  funds  are  linked  or 
related  to.  or  are  to  be  used  for  terrorism, 
terrorist  acts  or  bv  terrorist  organisations, 
the\  should  be  rt^quired  to  report  promptiv 
their  suspicions  to  the  (  ompetent  authorities. 

For  purposes  of  FATFs  Special 
Recommendation  Four,  the  term 
"financial  institutions  '  is  intended  to 
refer  to  both  banks  and  non-bank 
financial  institutions  including,  among 
other  non-bank  financial  institutions, 
insurance  companies."'  Similarly,  in 
January  2002,  the  International 
Association  of  Insurance  Superv  isors 
(lAlS)"  issued  anti-money  laundering 
guidance  for  insurance  supervisors  and 
insurance  entities  stating  that: 


'The  Organuatioii  of  American  Stales  (OAS) 
reporting  requirement  is  linked  to  the  provision  of 
the  Vtodel  Kegul.ilions  that  iiistitutuins    shall  pav 
special  attention  to  all  comple.x,  unusual  ur  large 
transactions,  whether  completed  or  not.  and  to  all 
unusual  patterns  of  transactions,  and  to 
insignificant  but  periodic  transiactions.  which  have 
no  apparent  economic  or  lawhil  purpose  "  OAS 
Mociel  KeRulation.  Article  1  J.  section  1 

'"  Sf^  Guidance  Soles  for  the  Special 
Recommendations  on  Terrorist  Financina  and  thf 
Self -.Assessment  Questionnaire.  Special 
Recommendation  Four,  paragraph  19  (March  27, 
•J002) 

"  The  I.MS  IS  an  international  association 
representing  insurance  regulatorv  authorities  from 
more  than  100  lurisdictions  Eslablisheit  in  1194, 
the  I.^IS  was  formed  to  promote  cooperation  among 
insurance  regualtors.  set  inteniational  standards  for 
insurance  supervision,  provide  training  to 
members,  and  coordinate  work  with  regulators  in 
other  financial  sectors  and  mtemation.il  hiiancial 
institutions 


ininanciai  institutions  im  hiding  insurance 
entities,  have  become  ma|or  targets  of  money 
laundering  operations  because  of  the  variety 
of  serviies  and  investment  vehicles  offered 
that  can  be  used  to  cont  eal  the  source  of 
monev   Monev  laundering  poses  significant 
repulalional  and  financial  risk  to  insurance 
entities,  as  well  as  the  risk  of  criminal 
prosecution  d  insurance  entities  become 
involved  in  laundering  of  the  proceeds  of 
crime  '- 

D  Money  Laundering  and  Terrorist 
Financing  Risks  Associated  With 
Insumnce  Companies 

FinC^EN  believes  that  the  most 
significant  money  laundering  and 
terrorist  financing  risks  in  the  insurance 
industry  are  found  in  life  insurance  and 
annuity  products  because  such  products 
allow  a  customer  to  place  large  amounts 
of  funds  into  the  financial  system  and 
seamlessly  transfer  such  funds  to 
disguise  their  true  origin.  Permanent  life 
insurance  policies  that  have  a  cash 
surrender  value  are  particularly  inviting 
money  laundering  vehicles.  Such  cash 
value  can  be  redeemed  by  a  money 
laundorer  or  can  be  used  as  a  source  of 
further  investment  of  his  tainted 
hmd.s — for  example,  by  taking  out  loans 
against  such  cash  value.  Term  life 
insurance  policies  also  pose  a 
significant  risk  of  money  laundering 
bec-.ause  thev  possess  elements  of  stored 
value  and  transferability  that  make  them 
attractive  to  mtmey  launderers.' ' 
Similarlv,  annuity  contracts  also  pose  a 
significant  money  laundering  risk 
because  thev  allow  a  money  launderer 
to  exchange  his  illicit  funds  for  an 
immediate  or  deferred  income  stream. 
The  elements  described  above  generally 
do  not  exist  in  insurance  products 
offered  bv  property  and  casualty 
insurers,  much  less  by  title  or  health 
insurers,  although,  to  the  extent  that 
these  sectors  develop  products  with 
similar  investment  features,  or  features 
of  stored  value  and  transferability,  the 
proposed  nile  includes  a  functional 
definition  intended  to  include  them 
within  its  scope.'-'  FinCEN  does  not 


'■'  lAIS  .Anti  Money  Laundering  Guidance  Notes 
for  Insumnce  Supervisors  and  Insurance  Entities. 
January  2(K)2.  at  4 

' '  For  example,  a  nan:olics  trafficker  based  in  a 
foreign  lunsdiction  can  purcha.se  a  term  policy  from 
a  IS.  insurer  with  one  large,  up-front  premium 
made  up  of  illicit  funds  using  an  elderlv  or  ill  front 
person  as  the  insured,  and  collo<:t  the  clean.sed 
prtK  eeds  when  the  insured  dies 

'■•ThtHireticallv.  a  money  launderer  could 
purchase  property  or  casualtv  insurance  for  a 
husiness  with  tainted  funds,  and  transfer  the 
tmsiness  to  a  (  onfederate  who  could  cancel  the 
polu  V  and  obtain  a  refund  of  the  cleansed  funds 
However,  this  does  not  mean  that  such  products 
possess  the  elements  of  stored  value  and 
Iransferabilitv  that  pose  a  significant  monev 
laundering  risk.  I  'iiderwriling  practices  generally 
would  prevent  the  conveyance  of  a  property  and 
casualtv  insurance  policy  upon  the  purchase  of  a 
business,  except  in  the  ca.se  of  a  c:hange  in  control 


believe  that  money  laundering  risk 
should  be  predicated  solely  on  the 
existence  of  an  ability  to  obtain  a  refund 
on  a  purchased  financial  product. 
Rather,  the  focus  should  be  on  the 
ability  of  a  money  launderer  to  use  a 
particular  financial  product  to  store  and 
move  illicit  funds  through  the  financial 
system.  Therefore,  the  proposed  rule 
captures  only  those  insurance  products 
with  investment  features,  and  insurance 
products  possessing  the  ability  to  store 
value  and  to  transfer  that  value  to 
another  person. 

The  identified  instances  of  money 
laundering  through  insurance 
companies  generally  have  been  confined 
to  life  insurance  products.  Such 
products  appear  to  have  been 
particularly  attractive  to  narcotics 
money  launderers.  For  example,  as  a 
result  of  a  joint  investigation  into  the 
narcotics  trafficking  and  money 
laundering  activities  of  Colombian  drug 
cartels,  federal  law  enforcement 
authorities  have  discovered  that  these 
cartels  have  been  hiding  their  illicit 
proceeds  by,  among  other  things, 
purchasing  life  insurance  policies.  The 
money  laundering  scheme  involves  the 
purchase,  through  several  insurance 
brokers,  of  life  insurance  policies  with 
cash  surrender  values  in  an  offshore 
jurisdiction.  Cartel  associates  are  named 
as  beneficiaries  to  such  policies.  The  life 
insurance  policies  are  funded  by 
narcotics  proceeds  that  are  forwarded  to 
the  insurance  companies  by  third 
parties  from  all  over  the  world. 
Although  the  cash  surrender  value  of 
the  life  insurance  policies  is  often  far 
less  than  the  amount  invested  because 
of  liquidation  penalties,  particularly  if 
the  policies  only  have  been  in  existence 
for  a  few  years,  the  beneficiaries  soon 
elect  to  liquidate  the  policies  for  their 
cash  surrender  value.  Although  the 
beneficiaries  thereby  suffer  a  substantial 
financial  loss,  the  funds  received,  in  the 
form  of  insurance  proceeds,  are 
effectively  laundered.'^  In  another  case, 
the  U.S.  Customs  Service  obtained  the 
forfeiture  of  illicit  drug  money  paid  to 
purchase  three  term  life  insurance 
policies  in  Austin.  Texas.  The  purchase 


of  a  public  company,  in  which  the  costs  and 
regulatorv  disclosures  required  to  change  control 
would  appear  to  far  outweigh  any  potential  benefit 
to  a  would-be  launderer.  Moreover,  as  property  and 
casualty  insurers  determine  premiums  by  the  value 
of  the  insured  property  and  the  perceived  risk,  the 
products  they  issue  are  not  effective  vehicles  for 
laundering  predetermined  sums. 

''■  I'nited  States  v.  The  Contents  of  .Account  .Mo. 
400941058  At  /P  Morgan  Chase  Bank.  New  York. 
\ew  York.  Mag.  Docket  No.  02-1163  (S.D.N.Y. 
2002)  (Warrant  of  Seizure). 
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had  been  made  with  a  number  of 
structured  monetary  instruments, 
followed  shortly  afterward  by  an 
attempted  redemption  of  the  policies."' 
Law  enforcement  also  has  seen  similar 
attempts  to  launder  funds  through  the 
purchase  of  variable  annuity 
contracts. I''  In  addition,  some  financial 
institutions  have  reported  to  FinCEN 
suspicious  transactions  involving  the 
structured  purchase  of  life  insurance 
and  annuities,  followed  by  the  receipt  of 
checks  from  life  insurance  companies, 
and  the  wiring  of  the  funds  to  foreign 
countries. 

The  international  community  also  has 
focused  on  life  insurance  policies  emd 
those  insurance  products  with 
investment  features  as  the  target  of  anti- 
money  laundering  measures.  The 
interpretative  note  to  Recommendation 
8  of  the  FATF  Forty  Recommendations, 
relating  to  the  establishment  of  anti- 
money  laundering  programs,  states  that 
"(tjhe  FATF  [Forty]  Recommendations 
should  be  applied  in  particular  to  life 
insurance  and  other  investment 
products  offered  by  insurance 
companies."  In  addition,  the  lAIS,  in  its 
anti-money  laiuidering  guidance  to 
insurance  businesses,  states  that  such 
guidance  is  "primarily  aimed  at  life 
insurance  businessjes]  which  [are]  the 
predominant  class  being  used  by  money 
launderers." '" 

FinCEN  understands  that  many 
insurance  products  are  sold  through 
agents  of  insiu^ance  companies.  Because 
of  their  direct  contact  with  customers, 
insurance  agents  are  in  a  unique 
position  to  observe  the  kind  of  activity 
that  may  be  indicative  of  money 
laundering.  In  some  cases,  suspicious 
activity  detected  by  agents — such  as  the 
lump-sum  purchase  of  a  life  insurance 
policy  with  multiple  money  orders  or 
the  purchase  of  aruiuity  contracts  by 
customers  who  express  little  or  no 
interest  in  the  details  of  such  products, 
like  surrender  charges — may  not  be 
information  that  is  normally  known  by 
the  insurance  company.  This  may  be 
especially  true  when  insurance  agents 
sell  investment  products  that  do  not 
need  to  be  thoroughly  scrutinized  by  the 
insurance  company  for  underwriting 
purposes  because  they  lack  a  health  or 
death  contingency.  Thus,  the  proposed 
rule  requires  an  insurance  company  to 


'"/n  the  Matter  of  Seizure  of  the  Cash  Value  and 
Advance  Premium  Deposit  Funds.  Case  No.  2002- 
5506-000007.  (W.D.  Tex.  2002). 

^^  See  Steven  Brostoff,  Variable  Product 
Companies  Cautioned  to  be  Vigilant  On  Money- 
Laundering.  National  Underwriter,  July  1.  2002.  at 
40. 

'"  lAIS  Anti-Money  Laundering  Guidance  Notes 
for  Insurance  Supervisors  and  Insurance  Entities. 
lanuary  2002.  at  6. 


obtain  all  the  relevant  information 
necessary  from  its  agents  and  brokers  for 
purposes  of  filing  reports  of  suspicious 
transactions.  Whether  an  insurance 
company  sells  its  products  directly  or 
through  agents,  FinCEN  believes  that  it 
is  appropriate  to  place  on  the  insurance 
company  (which  develops  the  products 
and  bears  their  risks)  the  responsibility 
for  obtaining  all  relevant  information 
necessary  to  comply  effectively  with  a 
suspicious  transaction  reporting 
requirement. 

31  U.S.C.  5318(g)(1)  authorizes 
Treasury  to  require  suspicious 
transaction  reporting  not  only  by 
financial  institutions,  but  also  by  "any 
director,  officer,  employee,  or  agent  of 
any  financial  institution."  This 
proposed  rule  addresses  reporting  by 
insurance  companies,  but  not  by 
individucil  employees  or  agents  of  an 
insurance  company.  FinCEN  does  not 
intend  to  reduce  in  any  way  the 
obligations  of  an  insurance  company's 
employees  or  agents,  within  the  context 
of  an  insurance  company's  general 
regulatory  or  specific  BSA  compliance 
programs,  but  wants  simply  to  avoid  at 
this  time  creating  an  obligation  on  the 
part  of  insurance  company  employees 
and  agents  independent  of  those  general 
obligations. 

FinCEN  anticipates  that  the  measures 
currently  employed  by  insurance 
companies  to  detect  and  combat  fraud 
may  assist  such  companies  when 
implementing  programs  to  detect  and 
report  suspicious  transactions. 
However,  insurance  companies  should 
note  that  the  risks  associated  with  fraud 
and  money  laundering  are  not  identical, 
and  that  combating  money  laundering 
will  necessarily  require  the 
establishment  of  additional  measures. 
An  anti-fraud  policy  is  concerned  that 
premium  payments  clear,  not  with 
whether  they  are  made  with  structured 
instruments  or  from  suspicious  sources. 
Moreover,  although  a  person  who 
purchases  a  life  insurance  policy  with  a 
single,  lump-sum  payment  and 
subsequently  redeems  the  policy  for  its 
cash  value  may  not  inflict  any  economic 
harm  on  the  insurance  company,  such  a 
person  can  use  this  process  to  cleanse 
his  illicit  funds  in  exchange  for  paying 
the  requisite  penalty  or  fee. 

11.  Section-by-Section  Analysis 

Section  103.16(a)  defines  the  key 
terms  used  in  the  proposed  rule.  The 
definition  of  an  insurance  company 
reflects  Treasury's  determination  that  a 
suspicious  transaction  reporting 
requirement  should  be  imposed  on 
those  sectors  of  the  insurance  industry 
that  pose  the  most  significant  risk  of 
money  laundering  and  terrorist 


financing.  The  definition  of  an 
insurance  company  therefore  includes 
any  person  engaged  within  the  United 
States  as  a  business  in:  (1)  The  issuing, 
underwriting,  or  reinsuring  of  a  life 
insurance  policy;  (2)  the  issuing, 
granting,  purchasing,  or  disposing  of 
any  annuity  contract;  or  (3)  the  issuing, 
underwriting,  or  reinsuring  of  any 
insurance  product  with  investment 
features  similar  to  those  of  a  life 
insurance  policy  or  an  annuity  contract, 
or  which  can  be  used  to  store  value  and 
transfer  that  value  to  another  person 
The  sectors  of  the  insurance  industry 
offering  life  insurance  and  annuity 
products  are  both  covered  by  the 
definition.  The  last  category 
incorporates  a  functional  approach,  and 
encompasses  any  business  offering 
currently,  or  in  the  future,  any 
insurance  product  with  an  investment 
feature,  and  any  insurance  product 
possessing  both  stored  value  and 
transferability.^'* 

The  definition  of  an  insurance 
company  does  not  include  insurance 
agents  or  brokers.  Agents  and  brokers 
would  therefore  not  be  required  under 
the  rule  independently  to  report 
suspicious  transactions.  However,  as 
explained  in  greater  detail  below,  an 
insurance  company  would  be  required 
to  obtain  all  the  relevant  information 
necessary  from  its  agents  and  brokers  in 
order  to  comply  with  its  requirement  to 
report  suspicious  transactions. 
Comments  are  specifically  invited  on 
whether  the  above  definition  is 
appropriate  in  light  of  money 
laundering  risks  in  the  industry. 
Comments  also  are  specifically  invited 
on  whether  the  final  rule  also  should 
require  insurance  agents  and  brokers,  or 
anv  subsets  of  agents  or  brokers,  to 
report  suspicious  transactions. 

Section  103.16(b)  contains  the  rules 
setting  forth  the  obligation  of  insurance 
companies  to  report  suspicious 
transactions  that  are  conducted  or 
attempted  by.  at.  or  through  an 
insurance  company  and  involve  or 
aggregate  at  least  $5,000  in  funds  or 
other  assets.  It  is  important  to  recognize 
that  transactions  are  reportable  under 


''•The  definition  of  an  insuranc  e  company  is  not 
intended  to  include  those  entities  thai  offer 
annuities  or  similar  prodiic  Is  as  an  ini  idenlal  part 
of  their  business — eg  .  tax-exempt  organizations 
that  offer  charitable  gift  annuities  (as  defined  in 
section  501(m)(5)  of  the  hilernai  Revenue  Code)  as 
a  vehicle  for  planned  thantatile  giving,  and  that 
would  not  otherwise  fall  within  the  definition  of  an 
insurance  company  FinCEN  intends  this  exclusion 
to  apply  to  the  definition  ot  an  insurance  company 
for  purposes  of  its  proposed  rule  requiring 
insurance  companies  to  establish  anti-money 
laundering  programs  See  67  FR  60625  (September 
26.  2002).  Comments  are  specifically  invited  on  the 
appropriate  scope  of  the  definition  of  an  insurance 
company. 
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this  rule  and  31  U.S.C.  5318(g)  whether 
or  not  they  involve  currency.-" 

Section  103.16(b)(1)  contains  the 
general  statement  of  the  obligation  to 
file  reports  of  suspicious  transactions. 
The  obligation  extends  to  transactions 
conducted  or  attempted  by,  at,  or 
through  the  insurance  company.  The 
second  sentence  of  section  103.16(b)(1) 
is  designed  to  encourage  the  reporting  of 
transactions  that  appear  relevant  to 
violations  of  law  or  regulation,  even  in 
cases  in  which  the  rule  does  not 
explicitly  so  require,  for  example  in  the 
case  of  a  transaction  falling  below  the 
$5,000  threshold  in  the  rule. 

Section  103.16(b)(2)  specifically 
describes  the  four  categories  of 
transactions  that  require  reporting.  An 
insurance  company  is  required  to  report 
a  transaction  if  it  knows,  suspects,  or 
has  reason  to  suspect  that  the 
transaction  (or  a  pattern  of  transactions 
of  which  the  transaction  is  a  part):  (i) 
Involves  funds  derived  from  illegal 
activity  or  is  intended  or  conducted  to 
hide  or  disguise  funds  or  assets  derived 
from  illegal  activity;  (ii)  is  designed, 
whether  through  structuring  or  other 
means,  to  evade  the  requirements  of  the 
BSA;  (iii)  has  no  business  or  apparent 
lawful  purpose,  and  the  insurance 
companv  knows  of  no  reasonable 
explanation  for  the  transaction  after 
examining  the  available  facts:  and  (iv) 
involves  the  use  of  the  insurance 
companv  to  facilitate  criminal  activity. 
The  final  categor\-  of  reportable 
transactions  is  intended  to  ensure  that 
transactions  involving  legally  derived 
funds  that  the  insurance  company 
suspects  are  being  used  for  a  criminal 
purpose,  such  as  terrorist  financing,  are 
reported  under  the  rule  -' 

A  determination  as  to  whether  a 
report  is  required  must  be  based  on  all 
the  facts  and  circumstances  relating  to 
the  transaction  and  customer  of  the 
insurance  company  in  question. 
Different  fact  patterns  will  requires 
different  judgments.  In  some  cases,  the 


-'"Mdiiv  i.urreiicv  transdf  tiuns  are  not  indicative 
of  money  b'lndering  or  other  violation?,  of  law.  a 
fact  recognized  both  by  Congress,  in  authoruiiig 
reform  of  the  currencv  transaction  reportinK  svsI.mii 
and  bv  Fin(^N  in  issuing  niies  to  iniplenieiit  that 
system  (Scf  Jl  VSC  5313(d)  and  31  CFR 
103. 22(d).  63  FR  50147  (September  21.  19981).  But 
many  non-currencv  transactions,  (for  example, 
funds  transfers)  can  indicate  illicit  activity, 
especially  in  light  of  the  breadth  of  the  statutes  that 
make  money  laundering  a  crime.  See  18  U  S.i:    1956 
and  1957 

2'  The  fourth  reporting  category  has  been  added 
to  the  suspicious  activity  reporting  rules 
promulgated  since  the  passage  of  the  USA  Patriot 
.\c\  to  make  it  clear  that  the  re<|uiremeiit  to  report 
suspicious  artivity  encompasses  the  reporting  of 
transactions  in  which  legally  derived  funds  are 
used  for  criminal  activity,  such  as  the  finani  ing  of 
terronsm 


facts  of  the  transaction  may  indicate  the 
need  to  report.  Some  examples  of  "red 
flags"  associated  with  existing  or 
potential  customers  include,  but  are  not 
limited  to.  the  following: 

•  The  purchase  of  an  insurance 
product  that  appears  to  be  beyond  a 
customer's  normal  pattern  of  business; 

•  Any  unusual  method  of  payment, 
particularly  by  cash  or  cash  equivalents; 

•  The  purchase  of  an  insurance 
product  with  monetary  instruments  in 
structured  amounts: 

•  The  early  termination  of  an 
insurance  product,  especially  at  a  Loss, 
or  where  cash  was  tendered  and/or  the 
refund  check  is  directed  to  a  third  party; 

•  The  transfer  of  the  benefit  of  an 
insurance  product  to  an  apparently 
unrelated  third  party; 

•  Little  or  no  concern  by  a  customer 
for  the  performance  of  an  insurance 
product,  but  much  concern  about  the 
early  termination  of  the  product; 

•  The  reluctance  by  a  customer  to 
provide  identifying  information  when 
purchasing  an  insurance  product,  or 
who  provides  minimal  or  fictitious 
information;  and 

•  The  borrowing  of  the  maximum 
cash  surrender  value  of  an  insurance 
policy  soon  after  paying  for  the  policy. 

The  means  of  commerce  and  the 
techniques  of  money  laundering  are 
continually  evolving,  and  there  is  no 
way  to  provide  an  exhaustive  list  of 
suspicious  transactions.  FinCEN  expects 
to  continue  its  dialogue  with  the 
insurance  industry  about  the  manner  in 
which  a  combination  of  government 
guidance,  training  programs,  and 
government-industry  information 
exchange  can  smooth  the  way  for 
operation  of  the  new  suspicious  activity 
reporting  system  in  as  flexible  and  cost- 
efficient  a  way  as  possible. 

.Section  103.16(b)(3)  provides  that  the 
obligation  to  identify  and  properly  and 
timely  to  report  a  suspicious  transaction 
rests  with  the  insurance  company 
involved  in  the  transaction.  Insurance 
agents  and  brokers  are  not 
independently  required  to  report 
suspicious  transactions.  Section 
103.16(b)(3)  also  states  that  to  the  extent 
that  a  transaction  is  conducted  through 
an  insurance  agent  or  broker,  an 
insurance  company  shall  obtain  all  the 
relevant  information  necessary  to  ensure 
its  compliance  with  the  requirements  of 
this  section.  As  explained  above,  an 
insurance  company's  assessment  of 
customer-related  information,  such  as 
methods  of  payment,  is  a  key 
component  to  an  effective  anti-money 
laundering  program.  Thus,  an  insurance 
company  must  obtain  and  assess  all  the 
relevant  information  necessary  to 


comply  effectively  with  its  obligation  to 
report  suspicious  transactions.  Such 
information  includes,  but  is  not  limited 
to,  relevant  customer  information 
collected  and  maintained  by  the 
insurance  company's  agents  and 
brokers,  including  observations  and 
assessments  by  agents  and  brokers  at  the 
point-of-sale.  The  specific  means  to 
obtain  such  information  is  left  to  the 
discretion  of  the  insurance  company, 
although  Treasury  anticipates  that  the 
insurance  compcmy  may  need  to  amend 
existing  agreements  with  its  agents  and 
brokers  to  ensure  that  the  company 
receives  necessary  customer 
information. 

The  proposed  rule  is  intended  to 
require  that  an  insurance  company 
evaluate  customer  activity  and 
relationships  for  money  laundering 
risks,  and  design  a  suspicious 
transaction  monitoring  program  that  is 
appropriate  for  the  particular  insurance 
company  in  light  of  such  risks,  FinCEN 
anticipates  that  the  design  and 
implementation  of  such  a  program, 
rather  than  solely  individual  instances 
of  non-reporting,  will  be  instrumental 
when  examining  an  insurance  company 
for  compliemce  with  the  requirements  of 
the  rule. 

An  insurance  company's  suspicious 
transaction  monitoring  program  must 
ensure  that  the  company  is  provided 
with  customer  information  at  the  point- 
of-sale.  FinCEN  understands  that 
obtaining  such  information  will 
necessarily  entail  the  cooperation  of 
entities  that  are  separate  from  an 
insurance  company — namely,  the 
company's  independent  agents  and 
brokers.  Comments  are  specifically 
invited  on  this  approach,  and  the  extent 
to  which  it  may  be  necessary  for 
FinCEN  to  place  a  direct  obligation 
upon  insurance  agents  and  brokers  for 
the  purpose  of  ensuring  an  effective 
suspicious  transaction  reporting 
requirement. 

Section  103.16(c)  sets  forth  the  filing 
procedures  to  be  followed  by  insurance 
companies  making  reports  of  suspicious 
transactions.  Within  30  days  after  an 
insurance  company  becomes  aware  of  a 
suspicious  transaction,  the  business 
must  report  the  transaction  by 
completing  a  Suspicious  Activity  Report 
by  Insurance  Companies  (SAR-IC)  and 
filing  it  in  a  central  location,  to  be 
determined  by  FinCEN.  The  SAR-IC 
will  resemble  the  SAR  used  by  banks  to 
report  suspicious  transactions,  and  a 
draft  form  will  be  made  available  for 
comment  by  publication  in  the  Federal 
Register. 

Supporting  documentation  relating  to 
each  SAR-IC  is  to  be  collected  and 
maintained  separately  by  the  insurance 
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company  and  made  available  to  law 
enforcement  and  regulatory  agencies 
upon  request.  Special  provision  is  made 
for  situations  requiring  immediate 
attenlion,  in  which  case  insurance 
companies  are  to  telephone  the 
appropriate  law  enforcement  authority 
in  addition  to  filing  a  SAR'-IC. 

Section  103.16(a)  provides  an 
exception  to  the  reporting  requirement 
for  false  information  submitted  to  the 
insurance  company  to  obtain  a  policy  or 
support  a  claim,  unless  such  activity  is 
related  to  money  laundering  or  terrorist 
financing.  Comments  specifically  are 
invited  on  whether  the  final  rule  should 
contain  an  express  exception  from 
reporting  for  any  other  particular 
activity  in  order  to  avoid  imnecessary, 
duplicative  reporting,  or  for  any  other 
reason. 

Section  103.16(e)  provides  that  filing 
insurance  companies  must  maintain 
copies  of  SAR-ICs  and  the  original 
related  documentation  for  a  period  of 
five  years  from  the  date  of  filing.  As 
indicated  above,  supporting 
documentation  is  to  be  made  available 
to  FinCEN  and  other  appropriate  law 
enforcement  and  regulatory  authorities, 
on  request. 

Section  103.16(f)  reflects  the  statutory 
bar  against  the  disclosure  of  information 
filed  in,  or  the  fact  of  filing,  a  suspicious 
activity  report  (whether  the  report  is 
required  by  the  proposed  rule  or  is  filed 
voluntarily).  See  31  U.S.C.  5318(g)(2). 
Thus,  the  paragraph  specifically 
prohibits  persons  filing  SAR-ICs  from 
making  any  disclosure,  except  to 
appropriate  law  enforcement  and 
regulatory  agencies,  about  either  the 
reports  themselves  or  supporting 
documentation.  31  U.S.C.  5318(g),  as 
amended  by  the  USA  Patriot  Act, 
provides  protection  from  liability  for 
making  reports  of  suspicious 
transactions,  and  for  failures  to  disclose 
the  fact  of  such  reporting.  Section  351 
of  that  Act  clarifies  that  the  safe  harbor 
applies  to  the  voluntary  reporting  of 
suspicious  transactions,  and  the 
proposed  rule  reflects  this  clarification. 

Section  103.16(g)  notes  that 
compliance  with  the  obligation  to  report 
suspicious  transactions  will  be 
examined,  and  provides  that  failure  to 
comply  with  the  rule  may  constitute  a 
violation  of  the  BSA  and  the  BSA 
regulations. 

Section  103.16(h)  provides  that  the 
new  suspicious  activity  reporting  rule  is 
effective  180  days  after  the  date  on 
which  the  final  regulations  to  which 
this  notice  of  proposed  rulemaking 
relates  are  published  in  the  Federal 
Register. 

Finally,  section  103.16(i)  states  that 
an  insurance  company  that  is  registered 


or  is  required  to  register  with  the 
Securities  and  Exchange  Commission 
(SEC)  shall  be  deemed  to  have  satisfied 
the  requirements  of  this  section  for 
those  activities  regulated  by  the  SEC  to 
the  extent  that  the  company  complies 
with  the  suspicious  activity  reporting 
requirements  applicable  to  such 
activities  that  are  imposed  under  31 
CFR  103.19.  Thus,  for  example,  an 
insurance  company  that  is  required  to 
register  as  a  broker-dealer  in  securities 
because  it  sells  variable  annuities  may 
satisfy  the  suspicious  transaction 
reporting  requirements  under  the 
proposed  rule  for  that  activity  by 
complying  with  the  suspicious 
transaction  reporting  requirements 
applicable  to  such  activity  that  are 
under  31  CFR  103.19.  To  the  extent  that 
the  issuance  of  aiuiuities.  or  any  other 
activity  by  an  insurance  company,  is  not 
addressed  by  31  CFR  103.19,  then  such 
activity  would  be  subject  to  the 
suspicious  transaction  reporting 
requirements  of  the  proposed  rule. 

Proposed  Effective  Date 

The  suspicious  transaction  reporting 
rule  would  be  effective  180  days  after 
the  date  on  which  the  final  regulation  to 
which  this  notice  of  proposed 
rulemaking  relates  is  published  in  the 
Federal  Register. 

III.  Request  for  Comments 

FinCEN  invites  comment  on  all 
aspects  of  the  proposed  regulation,  and 
specifically  seeks  comment  on  the 
following  issues: 

1 .  Whether  the  scope  of  the  definition 
of  an  insurance  company  is  appropriate 
in  light  of  money  laundering  risks  in  the 
industry. 

2.  Whether  the  rule  also  should 
require  insurance  agents  (captive, 
independent,  or  both),  or  any  subset  of 
agents,  to  report  suspicious  transactions 
to  FinCEN. 

3.  Whether  the  rule  also  should 
require  insurance  brokers,  or  any  subset 
of  insurance  brokers,  to  report 
suspicious  transactions  to  FinCEN. 

4.  Whether  any  reporting  dollar 
threshold,  including  the  S5.000 
threshold  in  the  proposed  rule,  is 
appropriate. 

5.  Whether  the  exception  from 
reporting  for  routine  insurance  fraud 
unrelated  to  money  laundering  or 
terrorist  financing  is  appropriate,  and 
whether  any  other  exceptions  should  be 
included  in  the  rule. 

IV.  Regulatory  Flexibility  Act 

It  is  hereby  certified,  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  that  the  proposed  rule  is  not 
likely  to  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities.  The  BSA  authorizes  Treasury'  to 
require  financial  institutions  to  report 
suspicious  activities.  The  proposed  rule 
requires  insurance  companies,  rather 
than  their  agents  or  brokers,  to  file 
reports  of  suspicious  transactions.  Most 
insurance  companies  are  larger 
businesses.  In  addition,  Treasury  has 
issued  a  separate  proposed  rule  that 
requires  insurance  companies  to 
establish  and  maintain  anti-money 
laundering  programs.  67  FR  60625 
(September  26,  2002).  Treasury 
anticipates  that  compliance  with  an 
anti-money  laundering  program 
requirement,  in  particular,  the 
requirement  for  an  insurance  company 
to  obtain  all  the  relevant  information 
necessary  from  its  agents  and  brokers  to 
make  its  program  effective,  will  assist 
greatly  in  the  reporting  of  suspicious 
transactions.  Moreover,  all  insurance 
companies,  in  order  to  remain  viable, 
have  in  place  policies  and  procedures  to 
prevent  and  detect  fraud.  Such  anti- 
fraud  measures  should  assist  insurance 
companies  in  reporting  suspicious 
transactions. 

In  drafting  the  rule.  FinCEN  carefully 
considered  the  importance  of  suspicious 
transaction  reporting  to  the 
administration  of  the  BSA.  Congress 
considers  suspicious  transaction 
reporting  a  "key  ingredient  in  the  anti- 
money  laundering  effort."  --  Moreover, 
the  legislative  history  of  the  BSA 
demonstrates  that  money  laundorers 
will  shift  their  activities  away  from 
more  regulated  to  less  regulated 
financial  institutions.-*  Finally,  there  is 
no  alternative  mechanism  for  the 
government  to  obtain  this  information 
other  than  by  requiring  insurance 
companies  to  detect  and  report 
suspicious  activity. 

V.  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  proposed  rule  is  being 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)).  Comments  on 
the  collection  of  information  should  bo 
sent  (preferably  by  lax  (202-395-6974)) 
to  Desk  Officer  for  the  Department  of  the 
Treasurw  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1506).  Washington, 
DC  20503  (or  by  the  Internet  to 


--■  H.R.  Rep  No  43H.  in3d  Cong..  2d  Sess.  15 
(1994), 

- '  "It  is  indisputable  thai  .is  banks  ha\e  been 
more  active  in  prevention  and  iteieclion  on  money 
laundering,  money  launderers  have  turned  in 
droves  to  the  financial  ser\  i(  es  offered  by  a  variety 
of  |non-f)aiik  financial  institutions!  "  Id.  at  19. 
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ilackevj@omb  eop.gov].  with  a  copy  to 
FinCEN  bv  iiidil  or  the  Internet  at  the 
addresses  previously  specified. 
Comments  on  the  colhiction  of 
information  should  be  received  by 
December  Ifi.  2002.  In  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C. 
3506(c)(2)(A).  and  its  implementing 
regulations.  5  CFR  1320.  the  following 
information  is  presented  to  assist  those 
persons  wishing  to  comment  on  the 
information  collection. 

FinCEN  anticipates  that  this  proposed 
rule,  if  adopted  as  proposed,  would 
result  in  the  annual  filing  of  a  total  of 
1.200  suspicious  activity  reports  by 
insurance  companies  This  result  is  an 
estimate  based  on  the  estimated  number 
of  respondents  under  the  rule. 

Description  of  Respondents:  Insurance 
companies  as  defined  in  31  CFR 
103  16(a). 

Estimated  S'umber  nf  Respondents: 
1.200. 

Frequency:  As  required. 

Estimate  of  Burden  The  reporting 
burdenof  31  CFR  103  16  will  be 
reflected  in  the  burden  of  the  form  used 
by  insurance  companies  to  report 
suspicious  transactions.  The 
recordkeeping  burden  of  31  CFR  103.16 
is  estimated  as  an  average  of  3  hours  per 
form,  which  includes  internal  review  of 
records  to  determine  whether  the 
activity  requires  reporting 

Estimated  Total  Annual 
Recordkeeping  Burden:  3.600  hours. 

FinCEN  specifically  invites  comments 
on:  (a)  Whether  the  proposed 
recordkeeping  requirement  is  necessary 
for  the  proper  performance  of  the 
mission  of  FinCEN,  and  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  FinCEN's  estimate  of 
the  burden  of  the  proposed 
recordkeeping  requirement;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  required  to  be 
maintained;  (d)  ways  to  minimize  the 
burden  of  the  recordkeeping 
requirement,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  maintain  the  information. 

In  addition  the  Paperwork  Reduction 
Act  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information. 
Thus.  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate 
and  requests  commenters  to  identifv'  any 
additional  costs  associated  with  the 
completion  of  the  form.  These 
comments  on  costs  should  be  divided 


into  two  parts:  (1)  Any  additional  costs 
associated  with  reporting;  and  (2)  any 
additional  costs  associated  with 
recordkeeping. 

VI.  Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

List  of  Subjects  in  31  CFR  Part  103 

.administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Insurance 
companies.  Currency.  Investigations. 
Law  enforcement.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  103  of  title  31  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FINANCIAL 
TRANSACTIONS 

1 .  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authorilv:  \2  LLS.C.  1829b  and  19.51-19.i1; 
31  U  S.t:.  531 1-5314.  5316-5332;  title  III, 
sees.  312.  313.  314.  319.  352.  Pub.  L.  107- 
56.  115  Stdt  307 

2.  Subpart  B  of  part  103  is  amended 
bv  adding  new  §  103.16  to  read  as 
follows: 

§  103.16    Reports  by  insurance  companies 
of  suspicious  transactions. 

(a)  Definitions.  For  purposes  of  this 
section: 

( 1 )  Annuity  contract  means  any 
agreement  between  the  insurer  and  the 
insured  whereby  the  insurer  promises  to 
pav  out  a  stipulated  income  or  a  varying 
income  stream  for  a  period  of  time. 

(2)  Insurance  company,  (i)  Except  as 
provided  in  paragraph  (a)(2)(ii)  of  this 
section,  the  term  "insurance  company" 
means  any  person  engaged  within  the 
United  States  as  a  business  in: 

(A)  The  issuing,  underwriting,  or 
reinsuring  of  a  life  insurance  policy; 

(B)  The  issuing,  granting,  purchasing, 
or  disposing  of  any  annuity  contract;  or 

(C)  The  issuing,  underwriting,  or 
reinsuring  of  any  insurance  product 
with  investment  features  similar  to 
those  of  a  life  insurance  policy  or  an 
annuity  contract,  or  which  can  be  used 
to  store  value  and  transfer  that  value  to 
another  person. 

(ii)  An  insurance  company  shall  not 
mean  an  agent  or  broker  of  any  business 


described  in  paragraph  (a)(2)(i)  of  this 
section. 

(3)  Life  insurance  policy  means  an 
agreement  whereby  the  insurer  is 
obligated  to  indemnify  or  to  confer  a 
benefit  upon  the  insured  or  beneficiary 
to  the  agreement  contingent  upon  the 
death  of  the  insured,  including  any 
investment  component  of  the  policy. 

(b)  General.  (1)  Every  insurance 
company  shall  file  with  FinCEN,  to  the 
extent  and  in  the  manner  required  by 
this  section,  a  report  of  any  suspicious 
transaction  relevant  to  a  possible 
violation  of  law  or  regulation.  An 
insurance  company  may  also  file  with 
FinCEN,  by  using  the  form  specified  in 
paragraph  (c)(1)  of  this  section,  or 
otherwise,  a  report  of  any  suspicious 
transaction  that  it  believes  is  relevant  to 
the  possible  violation  of  any  law  or 
regulation  but  whose  reporting  is  not 
required  by  this  section. 

[2)  A  transaction  requires  reporting 
under  the  terms  of  this  section  if  it  is 
conducted  or  attempted  by,  at,  or 
through  an  insurance  company,  and 
involves  or  aggregates  at  least  $5,000  in 
funds  or  other  assets,  and  the  insurance 
company  knows,  suspects,  or  has  reason 
to  suspect  that  the  transaction  (or  a 
pattern  of  transactions  of  which  the 
transaction  is  a  part): 

(i)  Involves  funds  derived  from  illegal 
activity  or  is  intended  or  conducted  in 
order  to  hide  or  disguise  funds  or  assets 
derived  from  illegal  activity  (including, 
without  limitation,  the  ownership, 
nature,  source,  location,  or  control  of 
such  funds  or  assets)  as  part  of  a  plan 
to  violate  or  evade  any  federal  law  or 
regulation  or  to  avoid  any  transaction 
reporting  requirement  under  federal  law 
or  regulation; 

(ii)  Is  designed,  whether  through 
structuring  or  other  means,  to  evade  any 
requirements  of  this  part  or  of  any  other 
regulations  promulgated  under  the  Bank 
Secrecv  Act.  Public  Law  91-508,  as 
amended,  codified  at  12  U.S.C.  1829b. 
12  U.S.C.  1951-1959.  and  31  U.S.C. 
5311-5332: 

(iii)  Has  no  business  or  apparent 
lawful  purpose  or  is  not  the  sort  in 
which  the  particular  customer  would 
normally  be  expected  to  engage,  and  the 
insurance  company  knows  of  no 
reasonable  explanation  for  the 
transaction  after  examining  the  available 
facts,  including  the  background  and 
possible  purpose  of  the  transaction;  or 

(iv)  Involves  use  of  the  insiu-ance 
company  to  facilitate  criminal  activity. 

(3)  The  obligation  to  identify  and 
properly  and  timely  to  report  a 
suspicious  transaction  rests  with  the 
insurance  company  involved  in  the 
transaction.  To  the  extent  that  a 
transaction  involving  an  insurance 
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company  is  conducted  through  an 
insurance  agent  or  broker,  the  insurance 
company  shall  obtain  all  the 
information  necessary  to  ensure  its 
compliance  with  the  requirements  of 
this  section. 

(c)  Filing  procedures — (1)  What  to  file. 
A  suspicious  transaction  shall  be 
reported  by  completing  a  Suspicious 
Activity  Report  by  Insurance  Companies 
(SAR-IC).  and  collecting  and 
maintaining  supporting  documentation 
as  required  by  paragraph  (d)  of  this 
section. 

(2)  Where  to  file.  The  SAR-IC  shall  be 
filed  with  FinCEN  in  a  central  location, 
to  be  determined  by  FinCEN,  as 
indicated  in  the  instructions  to  the 
SAR-IC. 

(3)  When  to  file.  A  SAR-IC  shall  be 
filed  no  later  than  30  calendar  days  after 
the  date  of  the  initial  detection  by  the 
insurance  company  of  facts  that  may 
constitute  a  basis  for  filing  a  SAR-IC 
under  this  section.  If  no  suspect  is 
identified  on  the  date  of  such  initial 
detection,  an  insurance  company  may 
delay  filing  a  SAR-IC  for  an  additional 
30  calendar  days  to  identify  a  suspect, 
but  in  no  case  shall  reporting  be  delayed 
more  than  60  calendar  days  after  the 
date  of  such  initial  detection.  In 
situations  involving  violations  that 
require  immediate  attention,  such  as 
ongoing  money  laundering  schemes,  the 
insurance  company  shall  immediately 
notify  by  telephone  an  appropriate  law 
enforcement  authority  in  addition  to 
filing  timely  a  SAR-IC.  Insurance 
companies  wishing  voluntarily  to  report 
suspicious  transactions  that  may  relate 
to  terrorist  activity  may  call  FinCEN's 
Financial  Institutions  Hotline  at  1-866- 
556-3974  in  addition  to  filing  timely  a 
SAR-IC  if  required  by  this  section. 

(d)  Exception.  An  insurance  company 
is  not  required  to  file  a  SAR-IC  to  report 
the  submission  to  it  of  false  or 
fraudulent  information  to  obtain  a 
policy  or  make  a  claim,  other  than 
where  such  submission  relates  to  money 
laundering  or  terrorist  financing. 

(e)  Retention  of  records.  An  insurance 
company  shall  maintain  a  copy  of  any 
SAR-IC  filed  and  the  original  or 
business  record  equivalent  of  any 
supporting  dociunentation  for  a  period 
of  five  years  from  the  date  of  filing  the 
SAR-IC.  Supporting  documentation 
shall  be  identified  as  such  and 
maintained  by  the  insurance  company, 
and  shall  be  deemed  to  have  been  filed 
with  the  SAR-IC.  An  insurance 
company  shall  make  all  supporting 
documentation  available  to  FinCEN,  any 
other  appropriate  law  enforcement 
agencies,  or  state  regulators  upon 
request. 


(f)  Confidentiality  of  reports; 
limitation  of  liability.  No  insurance 
company,  and  no  director,  officer, 
employee,  or  agent  of  any  insurance 
company,  that  reports  a  suspicious 
transaction  under  this  part,  may  notify 
any  person  involved  in  the  transaction 
that  the  transaction  has  been  reported. 
Thus,  any  person  subpoenaed  or 
otherwise  requested  to  disclose  a  SAR- 
IC  or  the  information  contained  in  a 
SAR-IC.  except  where  such  disclosure 
is  requested  by  FinCEN  or  another 
appropriate  law  enforcement  or 
regulatory  agency,  shall  decline  to 
produce  the  SAR-IC  or  to  provide  any 
information  that  would  disclose  that  a 
SAR-IC  has  been  prepared  or  filed, 
citing  this  paragraph  (f)  and  31  U.S.C. 
5318(g)(2).  and  shall  notify  FinCEN  of 
any  such  request  and  its  response 
thereto.  An  insurance  company,  and  any 
director,  officer,  employee,  or  agent  of 
such  insurance  company,  that  makes  a 
report  pursuant  to  this  section  (whether 
such  report  is  required  by  this  section 
or  made  voluntarily)  shall  be  protected 
from  liability  for  any  disclosure 
contained  in.  or  for  failure  to  disclose 
the  fact  of,  such  report,  or  both,  to  the 
extent  provided  by  31  U.S.C.  5318(g)(3). 

(g)  Compliance.  Compliance  with  this 
section  shall  be  audited  by  the 
Department  of  the  Treasury,  through 
FinCEN  or  its  delegees.  under  the  terms 
of  the  Bank  Secrecy  Act.  Failure  to 
satisfy  the  requirements  of  this  section 
may  constitute  a  violation  of  the 
reporting  rules  of  the  Bank  Secrecy  Act 
and  of  this  part. 

(h)  Effective  date.  This  section  applies 
to  transactions  occurring  180  days  after 
publication  of  the  final  rule  based  on 
this  document. 

(i)  Suspicious  transaction  reporting 
requirements  for  insurance  companies 
registered  or  required  to  register  with  the 
Securities  and  Exchange  Commission. 
An  insurance  company  that  is  registered 
or  is  required  to  register  with  the 
Securities  and  Exchange  Conmiission 
shall  be  deemed  to  have  satisfied  the 
requirements  of  this  section  for  those 
activities  regulated  by  the  Securities  and 
Exchange  Conmiission  to  the  extent  that 
the  company  complies  with  the 
suspicious  activity  reporting 
requirements  applicable  to  such 
activities  that  are  imposed  under 
§103.19. 

Dated:  October  10.  2002. 
James  F.  Sloan. 

Director,  Financial  Crimes  Enforcement 
Network. 
[FR  Doc.  02-26365  Filed  10-16-02;  8:45  am] 
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31  CFR  Part  103 
RIN1506-AA34 

Financial  Crimes  Enforcement 
Network;  Amendment  to  the  Bank 
Secrecy  Act  Regulations- 
Requirement  That  Currency  Dealers 
and  Exchangers  Report  Suspicious 
Transactions 

AGENCY:  Financial  Crimes  Enforcement 

Network  (FinCEN).  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  FinCEN  is  proposing  to 
amend  the  Bank  Secrecy  Act  regulations 
to  require  currency  dealers  and 
exchangers  to  report  suspicious 
transactions  to  the  Department  of  the 
Treasury,  and  to  require  all  money 
services  businesses  to  which  the 
suspicious  transaction  reporting  rule 
applies  to  report  transactions  involving 
suspected  use  of  the  money  services 
business  to  facilitate  criminal  activity. 
The  proposed  amendments  constitute  a 
further  step  in  the  creation  of  a 
comprehensive  system  for  the  reporting 
of  suspicious  transactions  by  the  major 
categories  of  financial  institutions 
operating  in  the  United  States,  as  a  part 
of  the  counter-money  laundering 
program  of  the  Department  of  the 
Treasury. 

DATES:  Written  comments  on  all  aspects 
of  the  proposal  are  welcome  and  must 
be  received  on  or  before  December  16. 
2002. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Office  of  Chief  Counsel. 
Financial  Crimes  Enforcement  Network. 
Department  of  the  Treasury.  P.O.  Box 
39.  Vienna.  Virginia  22183-0039. 
Attention:  NPRM — Suspicious 
Transaction  Reporting — Currency 
Dealers  and  Exchangers.  Comments  also 
may  be  submitted  by  electronic  mail  to 
the  following  Internet  address: 
regcomments@fincen.treas.gov.  with  the 
caption  in  the  body  of  the  text. 
"Attention:  NPRM— Suspicious 
Transaction  Reporting — Currency 
Dealers  and  Exchangers."  For  additional 
instructions  on  the  submission  of 
comments,  see  SUPPLEMENTARY 
INFORMATION  under  the  heading 
"Submission  of  Comments. " 

Inspection  of  comments.  Comments 
may  be  inspected,  between  10  a.m.  and 
4  p.m..  in  the  FinCEN  reading  room  in 
Washington.  DC.  Persons  wishing  to 
inspect  the  comments  submitted  must 
request  an  appointment  by  telephoning 
(202)  354-6400  (not  a  toll-free  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  K.  Gilles.  Acting  Assistant 
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Director,  Office  of  Compliance  and 
Regulatorv  Enforcement.  FinCEN,  (202) 
.354-6400;  and  fudith  R  Starr.  Chief 
Counsel,  and  Christine  L.  Schuetz, 
Attornev-Advisor.  Office  of  Chief 
Counsel.  FinCEN.  at  (703)  905-3590. 
SUPPLEME^^TARY  INFORMATION: 

I.  Introduction 

This  document  contains  a  proposed 
rule  that  would  amend  31  ('FR 
103.20(a)(1)  to  require  currency  dealers 
and  exchangers  to  report  suspicious 
transactions  to  FinCEN.  FinCEN  has 
determined  that  such  reports  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulaton,'  investigations  and 
proceedings,  and  in  the  conduct  of 
intelligence  and  counterintelligence 
activities,  including  analysis,  to  protect 
against  international  terrorism.  The 
proposed  rule  also  would  amend  31 
CFR  103.20(a)(2)  by  adding  a  fourth 
reporting  categorv'  for  transactions  that 
are  suspected  to  involve  use  of  the 
money  ser\'ices  business  to  fac  ilitate 
criminal  activity.  Finally,  under  the 
proposed  rule,  the  telephone  number  for 
FinCENs  Financial  Institutions  Hotline 
(1-866-536-3974)  would  be  added  to  31 
C;FR  103.20(b)(3).  The  suspicious 
transaction  reporting  rule  would  be 
effective  180  days  after  the  date  on 
which  the  final  regulation  to  which  this 
notice  of  proposed  rulemaking  relates  is 
published  in  the  Federal  Register 

II.  Background 

A.  Statutory  Provisions 

The  Bank  Secrecy  Act  {•'BSA"). 
Public  Law  91-508.  as  amended, 
codified  at  12  U.S.C.  1829b.  12  U.S.C. 
1951-1959.  and  31  U  S.C.  531 1-5314, 
5316-5332.  authorizes  the  Secretary  of 
the  Treasury,  inter  alia,  to  issue 
regulations  requiring  financial 
institutions  to  keep  records  and  to  file 
reports  that  are  determined  to  have  a 
high  degree  of  usefulness  in  criminal, 
tax,  and  regulatory  matters,  or  in  the 
conduct  of  intelligence  or  counter- 
intelligence activities  to  protect  against 
international  terrorism,  and  to 
implement  counter-money  laundering 
programs  and  compliance  procedures.' 
Regulations  implementing  Title  II  of  the 
B.SA  (codified  at  31  U.S.C  531 1-5314. 
5316-5332)  appear  at  31  CFR  part  103. 
The  authority  of  the  Secretary  to 
administer  the  BSA  has  been  delegated 
to  the  Director  of  FinCEN. 


With  the  enactment  of  31  U.S.C. 
5318(g)  in  1992.-  Congress  authorized 
the  Secretary  of  the  Treasury  to  require 
financial  institutions  to  report 
suspicious  transactions.  As  amended  by 
the  USA  PATRIOT  ACT,  subsection 
(g)(1)  states  generally: 

rhf  Se(,reldrv  ihhv  re((uire  <iny  financial 
institution,  and  any  director,  ofruer. 
employee,  or  agent  of  any  financial 
institution.  It>  ruptjrl  any  suspit;ious 
transaction  rt-levant  to  a  possible  violation  of 
law  or  regulation. 

Subsection  (g)(2)(A)  provides  further 
that: 

If  a  financial  institution  or  any  director, 
officer,  employee,  or  agent  of  any  financial 
mstitution.  voluntarily  or  pursuant  to  this 
section  or  any  other  authority,  reports  a 
suspicious  transaction  to  a  government 
agencv — 

(i)  the  financial  institution,  director, 
offii  er.  eniplovee.  or  agent  may  not  notify 
.(n\  person  involved  m  the  tran.saction  that 
tfie  transaction  ha>.  been  reported;  and 

III)  no  offic:er  or  employee  of  the  Ketieral 
Government  or  of  any  State,  local,  tribal,  or 
territorial  government  within  the  United 
States,  who  has  any  knowledge  that  such 
report  was  made  mav  disclose  to  any  person 
iinoived  in  the  transaction  that  the 
tran.saction  has  been  reported,  other  than  as 
necessarv  to  fuitiil  the  official  duties  of  such 
officer  or  einplovee 

Subsection  (g)(3)(A)  provides  that 
neither  a  financial  institution,  nor  any 
director,  officer,  employee,  or  agent  of 
any  financial  institution 

that  makes  a  voluntary  disclosure  of  any 
possible  violation  of  law  or  regulation  to  a 
government  agency  or  makes  a  disclosure 
pursuant  to  this  subsection  or  any  other 
authority  '    "    *  shall  *    *    *  be  liable  to  any 
person  under  any  law  or  regulation  of  the 
United  Slates,  any  constitution,  law.  or 
regulation  of  any  .Slate  or  political 
subdivision  of  any  Stale,  or  under  any 
I  iinlrail  or  other  legally  enforceable 
agreement  (including  any  arbitration 
agreement),  for  such  disclosure  or  for  an\ 
failure  to  provide  notice  of  such  dis<;losure 
to  the  person  who  is  the  subject  of  such 
ilisi  losure  or  any  other  person  identified  in 
the  disc  losure. 

Finally,  subsection  (g)(4)  requires  the 
Secretary  of  the  Treasury,  "to  the  extent 
practicable  and  appropriate,"  to 
designate  "a  single  officer  or  agency  of 
the  United  States  to  whom  such  reports 
shall  be  made."  '  The  designated  agency 


''  LaiiKii'i^''  •'xp'tnilmg  the  si  opn  nf  ihi'  HS.-\  In 
iiitellifjeru  »'  or  countt-riiitellisencp  ai  Imlifs  Id 
prolec  I  rtKaiiisI  internaliondl  terrorism  was  added  by 
section  158  uf  the  1  nitinK  and  Strenj<lheninK 
.\nieri<;a  bv  Providing  .Appropriate  Tools  Ki'<|inred 
to  Intercept  and  Obstruct  Terrorism  (I  S.A  P.ATKIOT 
ACT)  Act  of  2001.  Public  Uw  107-56 


■  31  U.S.C  5318(g)  was  added  to  tlie  BSA  by 

set  lion  1517  of  the  Anniinzio-Wylie  .Anti-Monev 
l.auiulerin>{  .A(  i.  Title  .XV  of  the  Housing  and 
i;onimunitv  Development  .Act  of  1W2.  I'liblii   Liw 
lll'2-5.50;  It  was  expanded  bv  section  403  of  the 
Moiiev  L.dUiiderinK  .Suppression  .Act  of  1994.  Title 
l\  of  the  Kiexle  Communilv  Development  and 
Resulatorv  Improvement  .Act  of  1994.  Pub  I.   10)- 
325.  to  re<)iiirH  designation  of  a  single  governmeiil 
ret  ipieiil  tor  reports  ol  suspicious  transactions 

'This  designation  does  not  preclude  the  authority 
of  supervisory  agencies  to  require  Bnancial 


is  in  turn  responsible  for  referring  any 
report  of  a  suspicious  transaction  to 
"any  appropriate  law  enforcement, 
supervisory  agency,  or  United  States 
intelligence  agency  for  use  in  the 
conduct  of  intelligence  or 
counterintelligence  activities,  including 
analysis,  to  protect  against  international 
terrorism."  Id.,  at  subsection  (g)(4KB). 

B.  Suspicious  Activity  Reporting  by 
Money  Services  Businesses 

Bv  final  rule  published  August  20. 
1999.  FinCEN  revised  the  definitions  of 
certain  non-bank  financial  institutions 
for  purposes  of  the  Bank  Secrecy  Act 
and  grouped  the  revised  definitions 
together  in  a  separate  category  called 
"money  services  businesses."^  A 
"money  ser\'ices  business"  includes 
each  agent,  agency,  branch,  or  office 
within  the  United  States  of  any  person 
(except  a  bank  or  person  registered  with, 
and  regulated  or  examined  by.  the 
Securities  and  Exchange  Commission  or 
the  Commodity  Futures  Trading 
Commission)  doing  business  in  one  or 
more  of  the  following  capacities: 

•  Currency  dealer  or  exchanger; 

•  Check  casher; 

•  Issuer  of  travelers  checks,  money 
orders,  or  stored  value; 

•  Seller  or  redeemers  of  traveler's 
checks,  money  orders,  or  stored  value; 

•  Money  transmitter:  and 

•  The  United  States  Postal  Service 
(except  with  regard  to  the  sale  of 
postage  or  philatelic  products). 
Persons  who  do  not  exchange  currency, 
cash  checks,  or  issue,  sell,  or  redeem 
traveler's  checks,  money  orders,  or 
stored  value  in  an  amount  greater  than 
$1,000  to  any  person  on  any  day  in  one 
or  more  transactions  are  not  money 
services  businesses  for  purposes  of  the 
Bank  Secrecy  Act. 

On  March'l4,  2000,  FinCEN 
published  a  final  rule  requiring  certain 
money  services  business  to  report 
suspicious  transactions  to  FinCEN 
beginning  January  1.  2002  (the  "MSB 
SAR  rule  ").'^  Under  the  terms  of  the 


institutions  to  submit  other  reports  to  the  same 
.igeiu  v  or  another  agencv  "pm^"''"'  '"  3"y  other 
applu  alile  provision  of  law." 

'  .See  (>4  FR  45438  (August  20.  1999),  and  31  CFR 
103  ll(uu) 

•  .See  65  FR  13883  (March  14,  2000).  Banks,  thrift 
insliliilions,  and  credit  unions  have  been  subje< :t  to 
the  suspicious  transaction  n'porting  requirement 
since  .April  1.  1996  pursuant  to  regulations  issued 
concurrently  by  FinCEN  and  the  federal  bank 
supervisors  (the  Board  of  C.overnors  of  the  Federal 
Reserve  Svslem  ("Federal  Reserve"),  the  Office  of 
the  C;omptroller  of  the  Currency  ( "0".C ").  the 
Federal  Deposit  Insurance  Oirporation  ( "FDIC"). 
the  Office  of  Thrift  Superv  ision  I  "OTS").  and  the 
National  Credit  I'nion  .Administration  ( "NCliA")) 
.See  31  CFR  103  18  (FinCEN).  12  CFR  208.62 
(Federal  Reserve  Board).  12  C;FR  2111  ((X:C);  12 
CFR  353  3  (FDIC);  12  CFR  563.180  (OTS);  and  12 
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MSB  SAR  rule,  found  at  31  CFR  103.20, 
issuers,  sellers,  and  redeemers  (for 
monetary  value)  of  traveler's  checks  and 
money  orders,  money  transmitters,  and 
the  United  States  Postal  Service,  are 
required  to  rpport  suspicious 
transactions  to  FinCEN.**  A  money 
services  business  to  which  the  MSB 
SAR  rule  applies  must  file  a  report  of 
any  transaction  conducted  or  attempted 
by,  at,  or  through  the  money  services 
business,  involving  or  aggregating  at 
least  $2,000  (or  $5,000  to  the  extent  that 
the  identification  of  transactions 
required  to  be  reported  is  derived  from 
a  review  of  cleeirance  records  of  money 
orders  or  traveler's  checks  that  have 
been  sold  or  processed),  when  the 
money  services  business  knows, 
suspects,  or  has  reason  to  suspect  that 
the  transaction  falls  into  one  of  three 
categories. 

The  first  reporting  category  contained 
in  the  MSB  SAR  rule,  described  in  31 
CFR  103.20{a)(2)(i),  includes 
transactions  involving  funds  derived 
from  illegal  activity  or  intended  or 
conducted  in  order  to  hide  or  disguise 
funds  or  assets  derived  from  illegal 
activity.  The  second  category,  described 
in  31  CFR  103.20(a)(2)(ii),  involves 
transactions  designed  to  evade  the 
requirements  of  the  Bank  Secrecy  Act. 
The  third  category,  described  in  31  CFR 
103.20{a)(2)(iii),  involves  tramsactions 
that  appear  to  have  no  business  purpose 
or  that  vary  so  substantially  from 
normal  commercial  activities  or 
activities  appropriate  for  the  particular 
customer  or  type  of  customer  as  to  have 
no  reasonable  explanation.  Although  the 
rule  does  not  require  the  filing  of 
multiple  reports  of  suspicious  activity 
by  both  a  money  services  businesses 
and  its  agent  with  respect  to  the  same 
reportable  transaction,  the  obligation  to 
identify  and  report  suspicious 
transactions  rests  with  each  money 
services  business  involved  in  a 
particular  transaction. 


CFR  748.1  (NCUA).  On  julv  1.  2002,  FinCEN 
published  a  final  rule,  found  at  31  CFR  103.19. 
requiring  broker-dealers  to  file  reports  of  suspicious 
tran.sactions  beginning  after  December  30.  2002.  Sep 
67  FR  44048.  On  .September  26.  2002.  FinCEN 
pulilished  a  final  rule,  found  at  31  CFR  103.21, 
requiring  casinos  and  card  clubs  to  file  reports  ol 
suspicious  transactions.  Sep  67  FR  60722. 

'•The  rule  requires  money  services  businesses 
described  in  31  CFR  103.1  i(uu)(3)  (the  money 
services  business  category  that  includes  issuers  of 
traveler's  checks,  money  orders,  or  stored  value). 
103.n(uu)(4)  (sellers  or  redeemers  of  traveler's 
checks,  money  orders,  or  stored  value). 
103.11(uu)(5)  (money  transmitters),  and 
103.1  l(uu)(6)  (the  United  States  Postal  Service)  to 
file  reports  of  suspicious  activity.  However,  given 
the  infancy  of  the  use  of  stored  value  products  in 
the  United  States  at  the  time  of  issuance  of  the  final 
rule,  issuers,  sellers,  and  redeemers  of  stored  value 
were  explicitlv  carved  out  of  the  final  MSB  SAR 
rule.  Spp  31  CFR  103.20(a)(5). 


In  accordance  with  paragraph 
103.20(b)  of  the  MSB  SAR  rule,  money 
services  businesses  must  report  a 
suspicious  transaction  within  30  days 
after  the  money  services  business 
becomes  aware  of  the  suspicious 
transaction,  bv  completing  a  Suspicious 
Activity  Report-MSB  ("SAR-MSB"). 
FinCEN  published  for  comment  on  July 
25.  2002  a  draft  SAR-MSB,  which  is 
now  final  and  available  for  use." 
FinCEN  has  made  special  provision  for 
situations  requiring  immediate  attention 
(e.g.,  where  delay  in  reporting  might 
hinder  law  enforcement's  ability  to  fully 
investigate  the  activity),  in  which  case 
money  services  businesses  are 
immediately  to  notif\',  by  telephone,  the 
appropriate  law  enforcement  authority 
in  addition  to  filing  a  SAR-MSB. 
Reports  filed  under  the  terms  of  the 
MSB  SAR  rule  are  lodged  in  a  central 
database.  Information  contained  in  the 
database  is  made  available 
electronically  to  federal  and  state  law 
enforcement  and  regulatory  agencies,  to 
enhance  their  ability  to  fight  financial 
crime  and  terrorism. 

Paragraph  103.20(c)  of  the  MSB  SAR 
rule  requires  money  services  businesses 
to  maintain  copies  of  each  filed  SAR- 
MSB  for  five  years.  In  addition,  money 
services  businesses  must  collect  and 
maintain  for  five  years  supporting 
documentation  relating  to  each  SAR- 
MSB  and  make  such  documentation 
available  to  law  enforcement  and 
regulator}'  agencies  upon  request. 

Paragraph  103.20(d]  of  the  MSB  SAR 
rule  incorporates  the  terms  of  31  U.S.C. 
5318(g)(2)  and  (g)(3).  and  specifically 
prohibits  persons  filing  reports  in 
compliance  with  the  MSB  SAR  rule  (or 
voluntary  reports  of  suspicious 
transactions)  from  disclosing,  except  to 
appropriate  law  enforcement  and 
regulatory  agencies,  that  a  report  has 
been  prepared  or  filed.  The  paragraph 
also  restates  the  BSA's  broad  protection 
from  liability  for  making  reports  of 
suspicious  transactions  (whether  such 
reports  are  required  by  the  MSB  SAR 
rule  or  made  voluntarily),  and  for 
declining  to  disclose  the  fact  of  such 
reporting.  The  regulatory  provisions  do 
not  extend  the  scope  of  either  the 
statutory  prohibition  or  the  statutory 
protection;  however,  because  FinCEN 
recognized  the  importance  of  these 
statutory  provisions  in  the  overall  effort 
to  encourage  meaningful  reports  of 
suspicious  transactions  and  to  protect 
tne  legitimate  privacy  expectations  of 
those  who  mav  be  named  in  such 


'  .Sep  67  FR4H704  (|ulv  25.  20021.  The  SAR-MSB 
and  advice  on  how  to  complete  it  can  be  viewed 
on  FinCENs  website  (vvvvw.tincen.treas.gov)  under 
the  categories  of  "What's  New  "  and  "Regulatory." 


reports,  they  are  repeated  in  the  rule  to 
remind  compliance  officers  and  others 
of  their  existence. 

Paragraph  103.20(e)  of  the  MSB  SAR 
rule  provides  that  compliance  with  the 
MSB  SAR  rule  will  be  audited  by  the 
Department  of  the  Treasury  through 
FinCEN  or  its  delegee.  Failure  to  comply 
with  the  rule  may  constitute  a  violation 
of  the  Bank  Secrecy  Act  regulations. 
which  may  subject  non-complying 
money  services  businesses  to 
enforcement  action  under  the  Bank 
Secrecy  Act. 

C.  Importance  of  Suspicious 
Transaction  Reporting  in  Treasury's 
Counter  Money-Laundering  Program 

The  Congressional  authorization  of 
reporting  of  suspicious  transactions 
recognizes  two  basic  points  that  are 
central  to  Treasure's  counter-money 
laundering  and  counter-financial  crime 
programs.  First,  to  realize  full  use  of 
their  ill-gotten  gains,  money  launderers 
at  some  point  must  turn  to  financial 
institutidns,  either  initially  to  conceal 
their  illegal  funds,  or  eventually  to 
recycle  those  funds  back  into  the 
economy.  Second,  the  employees  and 
officers  of  those  institutions  are  often 
more  likely  than  government  officials  to 
have  a  sense  as  to  which  transactions 
appear  to  lack  commercial  justification 
or  otherwise  cannot  be  explained  as 
constituting  a  legitimate  use  of  the 
financial  institution's  products  and 
services. 

The  importance  of  extending 
suspicious  transaction  reporting  to  all 
relevant  financial  institutions,  including 
non-bank  financial  institutions,  derives 
from  the  concentrated  scrutiny  to  which 
banks  have  been  subject  with  respect  to 
monev  laundering.  This  attention, 
combined  with  the  cooperation  that 
banks  have  given  to  law  enforcement 
agencies  and  banking  regulators  to  root 
out  money  laundering,  has  made  it  far 
more  difficult  than  in  the  past  to  pass 
large  amounts  of  cash  directly  into  the 
nation's  banks  unnoticed.  As  it  has 
become  increasingly  difficult  to  launder 
large  amounts  of  cash  through  banks, 
criminals  have  turned  to  non-bank 
financial  institutions  in  their  attempts  to 
launder  funds.  Indeed,  many  non-bank 
financial  institutions  increasingly  have 
come  to  recognize  the  increased 
pressure  that  money  launderers  have 
placed  upon  their  operations  and  the 
need  for  innovative  programs  of  training 
and  monitoring  necessary  to  counter 
that  pressure. 

The  reporting  of  suspicious 
transactions  is  also  recognized  as 
essential  to  an  effective  counter-money 
laundering  progiam  in  the  international 
consensus  on  thi  prevention  and 
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detection  of  money  laundenns.  (.)n»^  of 
the  central  recommendations  of  the 
Financial  .\ction  Task  Force  Against 
Money  Laundering  ("FATF")  is  that: 

If  financ;ial  institutions  suspect  that  funds 
stem  from  a  criminal  activity,  thev  should  l>> 
required  to  report  promptly  their  suspicions 
to  the  competent  authorities. 

Financial  Action  Task  Force  Annual 
Rf-poti  (June  28.  1996)."  Annex  1 
(Recommendation  1.5).  The 
recommendation  applies  equally  to 
banks  and  non-banks  ' 

Similarlv.  the  European  Community's 
Directive  on  Prevention  of  the  I  'se  of  the 
Financial  System  for  the  Purpose  of 
Money  Laundering  calls  for  member 
states  to 

ensure  that  credit  and  financial  institutions 
and  their  directors  and  emplovees  cooperate 
fullv  with  the  authorities  responsible  for 
combating  money  laundering  *    *    *  by  [in 
part!  informing  those  authorities,  on  their 
own  initiative,  of  anv  faf  t  whu  h  might  be  an 
indication  of  money  launiiermg 

EC  Directive.  O  ]  Eur.  Comm  (No  1, 
166)  77  (1991),  Article  6.  Accord,  the 
Model  Regulations  Concerning 
Laundering  Offenses  Connected  to  Illicit 
Drug  Trafficking  and  Related  Offenses 
of  the  Organization  of  American  States, 
OEA/Ser.  P  AG/Doc.  2916/92  rev   1 
(Mav  23.  1992).  Article  13.  section  2.'" 
All  of  these  documents  also  recognize 
the  importance  of  extending  the 
counter-monev  laundering  controls  to 
"non-traditional"  financial  institutions. 
not  simplv  to  banks,  both  to  ensun-  fair 
competition  in  the  marketplace  and  to 
recognize  that  non-bank  providers  of 


-'  The  F.-\TF  IS  an  inter -({ovenimental  btxJv  whose 
purpose  is  tfie  ilevelopment  anil  pmniulion  of 
policies  to  combat  monev  lauiidfrinn  OriRinallv 
created  bv  the  1^7  nations,  its  membership  now 
includes  .\rRentina,  Australia.  .Austria,  Belgium. 
Brazil.  C".anafla.  Denmark.  Finland.  France. 
C;ermanv.  (Ireece.  Hong  Kong,  Ituland.  Irt^land. 
Italv.  japan.  Luxembourg.  Mexico,  the  Kingdom  of 
the  Netherlands,  New  Zealand.  Norway,  Portugal. 
Singapore,  Spain.  Sweden.  Switzerland.  Turkey,  the 
United  Kingdom,  and  the  linited  Stales,  as  well  as 
the  European  Commissiun  and  Ihe  Gulf  Cooperation 
Council. 

"This  recommendation  revises  the  original 
recommendation,  issueti  in  1990,  that  re<)uired 
institutions  to  he  either  '  pfmiitted  or  required"  to 
rep<jr1  IKmphasis  supplied)  The  revised 
recommendation  reflects  the  international 
consensus  that  a  mandatory  suspicious  tran.saction 
reporting  system  is  essential  to  an  effective  national 
counter-monev  laundenng  program  and  to  the 
success  of  efforts  of  Financ  lal  inslilutiuns 
themselves  to  prevent  and  detet  t  the  use  of  their 
services  or  facilities  bv  money  launderers  and 
others  engagc-d  in  Financial  crime 

'"The  Organization  of  .American  St.ites  I'DAS   I 
reporting  requirement  is  linked  to  the  provision  of 
the  Model  Regulations  that  institutions    shall  pav 
special  attention  to  all  complex,  unusual  or  largi? 
tran.saclions.  whether  completed  or  not,  and  Xd  all 
unusual  patterns  of  transactions,  and  to 
insigniTicant  but  periodif  transactions,  which  have 
no  apparent  economic  or  lawful  purpose.'  U.\S 
Model  Regulation.  Article  13.  section  1, 


financial  services  as  well  as  depository 
institutions  dm  an  attractive  mechanism 
for.  and  are  thrtjatened  by.  money 
launderers.  See.  e.g..  Financial  Action 
Task  Force  Annual  Report,  supra, 
Annex  1  (Recommendation  8). 

D  Suspicious  Activity  Reporting  by 
Currencv  Dealers  and  Exchangers 

The  MSB  SAR  rule  currently  does  not 
apply  to  either  check  cashers  or  to 
t;urrencv  dealers/exchangers.  As 
FinCEN  explained  in  the  preamble  to 
the  final  MSB  SAR  rule,  "(b|ecause  the 
operations  of  check  cashers  and 
currencv  exchangers  generally  involve 
disbursement  rather  than  receipt  of 
funds,  the  appropriate  definition  of 
suspicious  activity  involves  issues  not 
present  to  the  same  degree  in  the  case 
of  money  transmitters  and  money  order 
and  traveler's  check  ser\'ices.  " ' ' 
However,  FinC^EN  noted  that  it  would 
continue  to  examine  issues  relating  to 
the  appropriate  extension  of  suspicious 
transaction  reporting  to  the  full  range  of 
financial  institutions  subject  to  the  Bank 
Secrecy  Act 

FinCEN  has  determined  that  it  is  now 
appropriate  to  extend  to  currency 
dealers  and  exchangers  the  requirement 
to  report  suspicious  transactions.'-  An 
effetUive  anti-money  laundering 
program  must  cover  a  broad  range  of 
financial  institutions  to  make  it 
increasingly  difficult  for  criminals  to 
evade  detection  by  re-routing  illicit 
tran.sactions  through  financial 
institutions  or  products  that  are  subject 
to  a  narrower  scope  of  anti-money 
laundering  rules  than  other  types  of 
financial  institutions.  The  proposed  rule 
is  intended  to  foster  detection  and 
reporting  of  illegal  activity  involving  the 
use  of  currency  dealer/exchange 
services,  including,  among  other  things, 
money  laundering  and  terrorist 
financing.  In  addition,  the  proposed  rule 
is  intended  to  contribute  to 
international  efforts  to  combat  the  abuse 
of  currency  dealers  and  exchangers  by 
criminals. 

Although  currency  dealers  and 
exchangers  offer  products  and  services 
predominantly  used  for  legitimate 
purposes,  they  can  be  abused  by 
criminals  st^eking  to  obscure  the  source 
of  illegallv-derivod  funds.  For  example, 
small  denomination  bills  may  be 
exchanged  for  large  denomination  bills 
in  iirder  to  aid  in  the  smuggling  of  cash. 


or  to  disguise  the  origin  of  the  cash.'^ 
In  addition,  currency  dealers  and 
exchangers  have  been  used  to  launder 
narcotics  proceeds  being  transferred 
between  the  United  States  and  Latin 
America.''' 

The  international  consensus  is  that 
currencv  dealers  and  exchangers  are 
vulnerable  to  abuse  not  only  by  money 
launderers  but  also  by  those  wishing  to 
finance  terrorist  activity.  On  October  31, 
2001,  FATF  issued  its  Special 
Recommendations  on  Terrorist 
Financing.  Special  Recommendation 
Four  provides  that: 

|i|f  financial  institutions,  or  other  businesses 
or  entities  subject  to  anti  money  laundering 
obligations,  suspect  or  have  reasonable 
grounds  to  suspect  that  funds  are  linked  or 
related  to.  or  are  to  be  used  for  terrorism, 
terrori.st  acts  or  by  terrorist  organizations, 
thev  should  be  required  to  report  promptly 
their  suspicions  to  the  competent  authorities. 

For  purposes  of  FATF's  Special 
Recommendation  Four,  the  term 
"financial  institutions  "  is  intended  to 
refer  to  both  banks  and  non-bank 
financial  institutions  including,  among 
other  non-bank  financial  institutions, 
bureaux  de  change.'"^  On  December  4, 
2001,  the  European  Parliament  and  the 
Council  of  the  European  Union  issued 
Directive  2001/97/EC  amending 
Directive  on  Prevention  of  the  Use  of  the 
Financial  System  for  the  Purpose  of 
Money  Laundering  for  the  purpose  of, 
among  other  things,  reinforcing  that 
anti-money  laundering  provisions 
should  apply  to  currency  exchange 
offices  given  expression  of  concern  by 
the  European  Parliament  regarding  the 
vulnerability  of  such  entities  to  money 
laundering.  Finally,  the  experience  of 
foreign  governments  with  the  use  of 
currency  dealers  and  exchangers  in 
money  laundering  schemes  emphasizes 
the  importance  of  mandating  suspicious 
activity  reporting  by  currency  dealers 
and  exchangers."* 


"65  FR  lJ6b3.  13689  n.  2h  (Marrh  14.  2000) 
"The  terms  i  urrency  'dealer'   in  .11  ('FK 
id:)  iKiiuKU  were  intended  tube  interchangeable 
to  ensure  that  the  regulation  captured  the  same  type 
of  aclivity  whether  denominated  as  excfianging  or 
dealing — the  physical  exchange  of  currency  for 
retail  customers. 


"Sfffg.l '  .S  .  V   Farfuf.  J48  F  3ci  10,56.  1059 
(11th  Cir.  20011  (exchanging  large-denomination 
bills  for  small-denomination  bills  facilitates  money 
laundering  bv  reducing  Ihe  volume  of  the  bills.) 

'••  See.  eg.  ( '  .S   v   All  Monw.-i  in  .^irount  No  90- 
J6-/7-J.  754  F  Supp.  14fi7  (U  Mi.  19911  (describing 
how  drug  traffickers  laundered  narcotics  pr(x;eeds 
through  a  currencv  exchanger  located  in  Peru, 
which  had  liank  accounts  in  the  United  States). 

'  '■  See  (Guidance  Notes  for  the  Special 
Re<ommendations  on  Terrorist  Financing  and  the 
Self-.\s!tessment  Questionnaire,  Special 
Recommendation  Four,  paragraph  19  (March  27. 
2(102)  F.ATF  defines  "bureaux  de  change  "  as 

institutions  which  carry  out  retail  foreign 
exchange  operations.  "  See  also  Financial  Action 
Task  Force  .Annual  Report,  supra  Annex  1 
(Interpretive  Note  to  Recommendations  8  and  9 
(Bureaux  de  Change), 

'"S^f,  eg.  London  Men  Found  Cuilty  of 
laundering  £3  Million  Through  Bureaux  Ue 
Change.  HM  Customs  and  Excise  (October  9,  2001); 
Legislative  Summary  for  Bill  C-22:  An  Act  to 
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m.  Specific  Provisions 


A.  Reporting  Institutions 

FinCEN  proposes  amending 
peiragraph  103.20(a)(1)  to  add  currency 
dealers  and  exchangers  to  the  list  of 
money  services  businesses  to  which  the 
MSB  SAR  rule  applies.  As  explained 
above,  this  reflects  growing  concern  on 
the  part  of  FinCEN  and  the  international 
community  about  the  vulnerability  of 
currency  dealers  and  exchangers  to 
money  laundering  and  potentially  to 
terrorist  financing.  It  should  be  noted 
that,  under  the  terms  of  the  MSB  SAR 
rule  and  the  amendments  to  the  rule 
proposed  in  this  document,  a  money 
services  business  is  subject  to 
suspicious  transaction  reporting  only 
with  respect  to  transactions  that  involve 
or  relate  to  the  business  activities 
described  in  103.11(uu)  (1),  (3),  (4).  (5), 
or  (6).  Thus,  for  example,  a  currency 
dealer  or  exchanger  (a  money  services 
business  described  in  103.1  l(uu)(l)) 
that  is  also  a  check  casher  (a  money 
services  business  described  in 
103.11(uu)(2))  would  not  be  required  to 
report  under  the  MSB  SAR  rule  with 
respect  to  its  check  cashing  activities  in 
general,  although  it  would  be  required 
to  report  check  cashing  activity  that  was 
part  of  a  series  of  transactions  that  led 
to.  for  example,  a  suspicious  currency 
exchange.'^ 

B.  Reportable  Transactions 

FinCEN  is  proposing  to  amend  the 
MSB  SAR  rule  by  adding  a  fourth 
reporting  category,  described  in 
proposed  paragraph  (a){2)(iv),  involving 
the  use  of  a  money  services  business  to 


Facilitate  Combatting  the  laundering  of  Proceeds  of 
Crime,  to  Establish  the  Financial  Transactions  and 
Reports  Analysis  Centre  of  Canada  and  to  Amend 
and  Repeal  Certain  Acts  in  Consequence  Thereof, 
LS-355E  (May  5.  2000)  ("Foreign  currency- 
exchange  houses  are  the  second  most  common 
vehicle  for  money  laundering.  In  addition  to  being 
less  regulated  than  chartered  banks,  they  provide 
services  such  as  converting  small  denominations  of 
cash  into  larger,  less  suspicious,  denominations."); 
Financial  Action  Task  Force  1997-1998  Report  on 
Money  Laundering  Typologies.  (February  12.  1998) 
(In  a  typologies  exercise  conducted  by  FATF  for  the 
purpose  of  providing  law  enforcement  and 
regulators  a  forum  to  discuss  trends  in  money 
laundering,  FATF  found  an  increase  in  the  use  of 
currency  exchangers  in  money  laundering 
operations);  Financial  Action  Task  Force  Annual 
Report,  supra.  Annex  1  (Interpretive  Note  to 
Recommendations  8  and  9  (Bureaux  de  Change) 
(Abuse  of  currency  exchangers  by  money 
launderers  has  lead  FATF  to  conclude  that 
"bureaux  de  change  should  he  subject  to  the  same 
anti-money  laundering  regulations  as  any  other 
financial  institution'   '   •  Of  particular  importance 
are  those  on  identification  requirements,  suspicious 
transaction  reporting,  due  diligence  and  record- 
keeping."), 

' "  FinCEN  is  continuing  to  review  whether  it  is 
appropriate  to  extend  the  suspicious  activity 
reporting  requirement  to  other  categories  of  money 
services  businesses  not  currently  subject  to  the  rule. 


facilitate  criminal  activity.  The  addition 
of  a  fourth  category  of  reportable 
transactions  to  the  rule  is  intended  to 
ensure  that  transactions  involving 
legally-derived  funds  that  the  money 
services  business  suspects  are  being 
used  for  a  criminal  purpose,  such  as 
terrorist  financing,  are  reported  under 
the  rule.'"  The  addition  of  this  reporting 
category  is  not  intended  to  effect  a 
substantive  change  in  the  rule.  Such 
transactions  should  be  reported  under 
the  broad  language  contained  in  the 
third  reporting  category,  requiring  the 
reporting  of  transactions  with  "no 
business  or  apparent  lawful  purpose." 
FinCEN  believes  that  this  broad 
language  should  be  interpreted  to 
require  the  reporting  of  transactions  that 
appear  linked  to  any  form  of  criminal 
activity.  Nevertheless,  the  fourth 
category  has  been  added  to  make 
explicit  that  transactions  being  carried 
out  for  the  purpose  of  conducting  illegal 
activities,  whether  or  not  funded  from 
illegal  activities,  must  be  reported  under 
the  rule. 

C.  Filing  Instructions 

This  document  proposes  amending 
paragraph  103.20(b)(3)  to  include 
FinCEN's  Financial  Institution  Hotline 
(1-866-556-3974)  for  use  by  financial 
institutions  wishing  voluntarily  to 
report  to  law  enforcement  suspicious 
transactions  that  may  relate  to  terrorist 
activity.  Money  services  businesses 
reporting  suspicious  activity  by  calling 
the  Financial  Institutions  Hotline  must 
still  file  a  timelv  SAR-MSB  to  the  extent 
required  by  31  CFR  103.20. 

IV.  Submission  of  Comments 

An  original  and  four  copies  of  any 
written  hard  copy  comment  (but  not  of 
comments  sent  via  E-Mail),  must  be 
submitted.  All  comments  will  be 
available  for  public  inspection  and 
copying,  and  no  material  in  any  such 
comments,  including  the  name  of  any 
person  submitting  comments,  will  be 
recognized  as  confidential.  Accordingly, 
material  not  intended  to  be  disclosed  to 
the  public  should  not  be  submitted. 

V.  Regulatory  Flexibility  Act 

FinCEN  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  average 
currency  exchange  is  approximately 
$300,  an  amount  which  is  substantially 
below  the  $2000  threshold  that  triggers 
reporting  under  the  proposed 


'"The  fourth  reporting  category  has  been  added 
to  the  suspicious  activity  reporting  rules 
promulgated  since  the  passage  of  the  I'.SA 
PATRIOT  ACT  to  make  this  point  clear.  See  31  CFR 
103.19.  and  103.21. 


amendments  to  31  CFR  103.20.  Thus, 
FinCEN  believes  the  rule  will  not  have 
a  significant  economic  burden  on  small 
entities. 

VI.  Executive  Order  12866 

The  Department  of  the  Treasury  has 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  1 2866. 

VII.  Paperwork  Reduction  Act 

Recordkeeping  Requirements  of  31 
CFR  103.20.  The  collection  of 
information  contained  in  this  notice  of 
proposed  rulemaking  is  being  submitted 
to  the  Office  of  Management  and  Budget 
for  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Joseph  F.  Lackey,  jr.. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington.  DC  20503, 
with  copies  to  FinCEN  at  Department  of 
the  Treasury,  Financial  Crimes 
Enforcement  Network,  Post  Office  Box 
39,  Vienna,  Virginia  22183.  Comments 
on  the  collection  of  information  should 
be  received  by  December  16,  2002.  In 
accordance  with  requirements  of  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3506(c)(2)(A).  and  its 
implementing  regulations.  5  CFR  part 
1320,  the  following  information 
concerning  the  collection  of  information 
as  required  by  31  CFR  103.20  is 
presented  to  assist  those  persons 
wishing  to  comment  on  the  information 
collection. 

FinCEN  anticipates  that  this  proposed 
rule,  if  adopted  as  proposed,  would 
result  in  the  annual  filing  of  a  total  of 
3,100  SAR-MSB  forms  by  currency 
dealers  and  exchangers.  This  result  is  an 
estimate,  based  on  a  projection  of  the 
size  and  volume  of  the  industry. 

Description  of  Respondents:  (Currency 
dealers  and  exchangers. 

Estimated  Number  of  Respondents: 
3,100. 

Frequency:  As  required. 

Estimate  of  Burden:  The  reporting 
burden  of  31  CFR  103.20  will  be 
reflected  in  the  burden  of  the  form. 
Suspicious  Activity  Report-MSB.  The 
recordkeeping  burden  of  31  CFR  103.20 
is  estimated  as  an  average  of  20  minutes 
per  form. 

Estimate  of  Total  Annual 
Recordkeeping  Burden  on  Respondents: 
Recordkeeping  burden  estimate  =  1,033 
hours. 

FinCEN  specifically  invites  comments 
on  the  following  subjects:  (a)  Whether 
the  proposed  collection  of  information 


Federal  Register /  Vol.  67.  No.  201  /  Thursday,  October  17.  2002  /  Proposed  Rules  64081 


64080 


Federal  Register/ Vol    67,  No.  201 /Thursday.  October  17.  2002 / Proposed  Rules 


Federal  Register/ Vol.  67,  No.  201 /Thursday,  October  17,  2002 /Proposed  Rules 64081 


IS  necessan-  for  the  proper  performance 
of  the  mission  of  FinCEN.  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
FinCEN's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utilitv.  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 

In  addition,  the  Paperwork  Reduction 
.•\ct  of  1995  requires  agencies  to 
estimate  the  total  annual  cost  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information 
Thus,  FinCEN  also  specifically  requests 
comments  to  assist  with  this  estimate   In 
this  connection.  FinCEN  requests 
commenters  to  identify  any  additional 
costs  associated  with  the  completion  o) 
the  form.  These  comments  on  costs 
should  be  divided  into  two  parls   ( 1 ) 
.\nv  additional  costs  associated  with 
reporting;  and  (2)  any  additional  costs 
associated  with  recordkeeping 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Covernment 
agencies),  Banks,  Banking,  Currency 
Investigations,  Law  enff)rf:ement. 
Reporting  and  recordkeeping 
requirements 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  above  in  the 
preamble,  31  CFR  part  103  is  proposed 
to  be  amended  as  follows 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

.\uthoritv:  IJ  I '  .S  c:    lHJ4h,inil  IM'i  1- ITi'i, 
il  I    S  C     S  il  1-T  il4    T  Ut>-'i  1  ij    till.'  Ill 
•,ec  s    ii4,  r)j  P'lh  1.   i(r-')»,   I  r,  St  i!    ur 

2  in  subpart  B.  amend  *)  103  20  as 
follows 

d   Revise  the  first  st'nten(  e  nf 
paragraph  (a)(1). 

b  Add  new  paragraph  [dl(2)(iv  i,  dnd 

(.  .Add  a  new  sentence  to  the  i-iui  of 
paragraph  (bl(.t) 

The  additons  anti  revisions  rfvui  .is 
follows 

§  103.20     Reports  by  money  services 
businesses  of  suspicious  transactions. 

id)  CentTdl  (1)  Evf'ry  moiu-v  scr\  ir  es 
business,  described  in  ^^  lO.i  1  Uuui  i  1 1. 
l3).  (4).  (,T),  or  (6),  shall  file  with  tlie 
Treasury  Department,  to  the  extent  aiui 
in  the  manner  required  by  this  section. 


a  report  of  any  suspicious  transaction 
relevant  to  a  possible  violation  of  law  or 
regulation.  *    *    * 

(2)  ♦    *    * 

(iv)  Involves  use  of  the  money 
services  business  to  facilitate  criminal 
dc  tivity 
•         *         *         *         * 

(b)  *    •    * 

(3)  *    *    *  Money  services  businesses 
wishing  voluntarily  to  report  suspicious 
transactions  that  may  relate  to  terrorist 
activity  may  call  FinCEN's  Financial 
Institutions  Hotline  at  1-866-556-3974 
in  addition  to  filing  timely  a  SAR-MSB 
if  required  by  this  section. 
***** 

Drtted   ()<  ti)t)er  10    2002. 
James  F.  Sloan. 

lhn-(  tiir.  Fi!Hin(  lal  (^nmfs  Enforrtrnrnt 

iFK  1)(H.   U2-2h:ib4  Filed  lU-lB-O.;.  8:45  diu] 
BILLING  CODE  4«10-02-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2319;  MB  Docket  No.  02-295;  RM- 
10580] 

Radio  Broadcasting  Services; 
Gonzales,  Louisiana;  Hattiesburg, 
Mississippi;  Houma  and  Westwego,  LA 

AGENCY:  Federal  (Communications 

Commission 

ACTION:  Proposed  rule. 


SUMMARY:  This  Notice  of  Proposed  Rule 
Making  rec^uests  comments  on  a  petition 
for  rule  making  filed  jointly  on  behalf  of 
Capstar  TX  Limited  Partnership, 
licensee  of  Station  WUSW(FM). 
Channel  279C,  Hattiesburg, 
Mississisppi,  and  Clear  Channel  Radio 
Licenses,  Inc.,  licensee  of  Station 
KF.XNIFM),  Channel  28lC.  Houma. 
Louisiana,  (  "joint  Petitioners").  The 
loint  Petitioners  propose  to  downgrade 
Channel  279C,  Station  VVUSVV,  to 
( Ihannel  279(10  and  change  the 
( Dinmunitv  of  license  of  Station  VVUSVV 
from  Hattiesburg,  Mississippi,  to 
Westwego.  Louisiana.  In  addition,  the 
Inint  Petitioners  propose  to  downgrade 
Channel  2H1C.  Station  KFXN,  to 
Channel  2H1C()  and  move  Station  KFXN 
from  Houma  to  (lonzales.  The 
( oordinates  for  requested  Channel 
2  79C0  at  Westwego,  Louisiana,  are  29- 
54-.T2  NL  and  89-54-34  WL  with  a  site 
restriction  of  22.5  kilometers  (14  miles) 
cast  of  Westwego.  The  coordinates  for 
retjuested  Channel  281C0  at  Gonzales 
art!  2VJ-52-55  NL  and  90-56-07  WL, 


with  a  site  restriction  of  39.5  kilometers 
(24,6  miles)  south  of  Gonzales, 
Joint  Petitioner's  reallotment 
proposals  for  Stations  WUSW  and 
KFXN  comply  with  the  provisions  of 
Section  1.420(i)  of  the  Commission's 
Rules,  and  therefore,  the  Commission 
will  not  accept  competing  expressions 
of  interest  in  the  use  of  Channel  279C0 
at  Westwego.  Louisiana,  or  the  use  of 
Channel  281C0  at  Gonzales.  Louisiana, 
or  require  the  Joint  Petitions  to 
demonstrate  the  availability  of 
additional  equivalent  class  channels  for 
use  by  other  parties. 
DATES:  Comments  must  be  filed  on  or 
before  November  18.  2002.  and  reply 
comments  on  or  before  December  3, 
2002. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission,  445  12th 
Street.  SW..  Room  TW-A325. 
Washington.  DC  20554,  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the  Joint 
Petitioners'  counsel,  as  follows:  Mark  N. 
Lipp.  Esq.,  J.  Thomas  Nolan,  Esq,,  and 
Tamara  Y.  Brown.  Esq..  Shook.  Hardy  & 
Bacon:  600  14th  Street,  NW..  Suite  800; 
Washington.  DC  20005-2004, 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman.  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No, 
02-295,  adopted  September  11,  2002. 
and  released  September  27.  2002,  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  II,  445  12th  Street.  SW.  CY- 
A257.  Washington.  DC,  20554,  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractors.  Qualex  International, 
Portals  II.  445  12th  Street,  SW,  Room 
CY-B402,  Washington,  DC,  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mad 
qualexint@aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediires  for  comments.  See  47 
CFR  1.415  and  1,420. 


List  of  Subjects  in  47  CFR  Part  73 

I         Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  §§154.  303,  334.  and 
336. 

§73.202    [Amended] 

2.  Section  73, 202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Gonzales,  Channel 
281C0,  and  Westwego.  Channel  279CO, 
and  removing  Channel  281C  at  Houma. 

3,  Section  73, 202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 


amended  by  removing  Channel  279C  at 
Hattiesburg. 

Federal  C^lommunicHtion.s  (;oiiimission. 

John  A.  KarousDS. 

Assistant  Chii'f.  .■\iidin  Division  Mrrlni 

Bureau. 

[FR  Do(  .  02-26360  Filed  lU-lfi-O:;.  b.4.')  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings  delegations  of  authority  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

'Notice  of  Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

summary:  us  Agency  for  Inttvndtional 
Development  (USAID)  has  submitted 
the  following  mformation  collections  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effet  t  if 
received  within  .50  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  LJSAID. 
Office  of  Information  and  Regiilatorv 
Affairs.  Office  of  Management  and 
Budget  (OMB).  Washington.  DC  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365 

SUPPLEMENTARY  INFORMATION: 

OMB  \umber:  OMB  04 12-. 

Form  S'umber:  N/A. 

Title:  Certification  Agreement. 

Type  of  Submission:  New 

Purpose  The  United  States  Agency 
for  International  Development  (USAID) 
needs  to  require  applicants  for 
assistance  to  certifv'  that  it  does  not  and 
will  not  engage  in  financial  transactions 
with,  and  does  not  and  will  not  provide 
material  suppoil  and  resources  to 
individuals  or  organizations  that  engage 
in  terrorism  The  purpose  of  this 
requirement  is  to  assure  that  USAID 
does  not  directly  provide  support  to 
such  organizations  or  individuals,  and 
to  assure  that  recipients  are  aware  of 
these  requirements  when  it  considers 
individuals  or  organizations  are 
subrecipients. 

Annual  Reporting  Burden 

Respondents:  1,100 
Total  annual  responses:  5.500 
Total  annual  hours  requested:  3,700 
hours. 


n.il.*(l  n<  tuber  7,  2002. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division. 

Office  ofAdministmtive  Senices.  Bureau  for 

Mtjnaf(enient 

IKK  Doc.  02-2M04  Filed  10-16-02;  8:45  am] 

BILLING  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agriculture  Service 

Notice  of  Termination  of  the  Trade 
Leads  Polling  Service  and  Removal  of 
Trade  Leads  From  the  Internet 

AGENCY:  Foreign  Agricultural  Service, 

USD  A 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  This  notice  provides  details  of 
changes  that  will  affect  the  distribution 
of  Trade  Leads  to  U.S.  exporters  of  food, 
agricultural,  seafood  and  forest 
proilucts. 

DATES:  Effective  date  of  changes  being 
implemented  is  December  16.  2002. 
C'omments  on  this  notice  must  be 
received  by  45  days  from  date  of 
publication  in  the  Federal  Register  to  be 
assured  of  c:onsideration. 

REQUESTS  FOR  COMMENTS:  Send 
comments  regarding  the  proposed 
changes  to  the  AgExport  Services 
Division  of  the  Foreign  Agricultural 
Service  (FAS)  These  changes  pertain  to 
the  distribution  of  Trade  Leads  via  e- 
mail  and  the  Fax  Broadcast  medium. 
Comments  should  be  sent  to  Dan 
Berman.  Director,  Ag  Export  Services 
Division.  Commodity  and  Marketing 
Programs.  Foreign  Agricultural  Service, 
US.  Department  of  Agriculture,  1400 
Independence  Avenue,  SW..  Stop  1052. 
Washington,  DC  20250-1052.  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  Monday  thru  Friday 
between  8  a.m.  to  5  p.m.  Phone  (202) 
720-6343.  Fax;  (202)  690-0193. 
SUPPLEMENTARY  INFORMATION: 

Title:  Trade  Leads  Distribution. 

The  Trade  Leads  program  has  served 
as  an  effective  tool  to  expand  U.S. 
agricultural  exports  by  helping  U.S. 
companies  sell  their  products  outside  of 
the  United  States.  FAS  overseas  offices 
collect  the  Trade  Lead  notices.  Trade 
Leads  provide  detailed  information  on 
U.S.  products  that  are  being  sought  by 


foreign  buyers.  The  leads  are  forwarded 
to  the  AgConnections  office  of  the 
AgExport  Services  Division.  After 
editing  the  leads,  they  are  disseminated 
using  the  Internet,  Fax  Polling,  by  e- 
mail  to  qualified  exporters,  and  to  U.S. 
multiplier  groups.  These  leads  are 
offered  to  both  new  and  experienced 
exporters. 

AgExport  Services  Division  is 
proposing  to  change  how  Trade  Leads 
are  to  be  disseminated  in  the  future. 
Following  the  suggestions  and 
comments  by  many  of  the  FAS  overseas 
offices.  FAS  will  discontinue 
distribution  of  Trade  Leads  by  the  fax 
polling  method  and  through  the 
Internet.  Written  notice  will  be  provided 
to  all  individuals  and  companies  that 
currently  access  leads  through  either  of 
these  methods.  The  notice  will  include 
instructions  on  how  to  obtain  the 
information  after  the  service  is 
discontinued.  AgExport  Services 
Division  will  continue  to  distribute 
leads  to  FAS  multiplier  groups  with  no 
interruption  in  service.  Changing  FAS 
dissemination  methods  will  give 
qualified  U.S.  exporters  of  agricultural, 
food,  seafood  and  forest  products 
priority  and  immediate  access  to  export 
sales  opportunities  from  foreign  buyers 
that  are  seeking  U.S.  products. 

FAS  will  collect  e-mail  addresses 
from  exporters  that  wish  to  receive  this 
information.  As  an  alternative  for  those 
companies  that  do  not  currently  have  an 
e-mail  address,  AgExport  Services 
Division  will  ascertain  a  fax  number  for 
dissemination  purposes.  Only  U.S. 
companies  will  be  eligible  to  receive 
daily  Trade  Leads  inquiries.  All 
comments  to  this  notice  will  become  a 
matter  of  public  record. 

A.  Ellen  Terpstra, 

Administrator.  Foreign  Agricultural  Service. 
|FR  Doc.  02-26400  Filed  10-16-02;  8;45  am] 

BILUNG  CODE  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Cruplna  Vegetation  Management, 
Okanogan  artd  Wenatchee  National 
Forests,  Chelan  County,  WA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  em 
environmental  impact  statement. 


Federal  Register /Vol.  67.  No.  201 /Thursday,  October  17,  2002/Notices 


Federal  Register / Vol.  67.  No.  201 /Thursday,  October  17.  2002/Notices 


64083 


SUMMARY:  The  USDA.  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  treating 
populations  of  Crupina  vulgaris,  an 
aggressive,  non-native  plant  species 
invading  the  north  shore  of  Lake 
Chelan,  Washington,  using  an  integrated 
weed  management  approach. 
Approximately  500  acres  of  Crupina 
would  be  treated  in  the  Lake  Chelan- 
Sawtooth  Wilderness  and  areas  adjacent 
to  the  wilderness,  and  along  the  North 
Shore  of  Lake  Chelan,  including  private 
land  where  landowners  are  willing.  An 
additional  4,500  acres  could  potentially 
be  treated  in  the  Rex  Creek  Fire  area. 
Treatment  would  include  manual, 
mechanical,  cultural  and  chemical 
methods. 

ADDRESSES:  Send  written  comments  to 
Crupina  Project,  Chelan  Ranger  District, 
428  West  Woodin  Avenue,  Chelan, 
Washington  98816. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Archambeault,  Crupina  Project  Team 
Leader,  Okanogan-Wenatchee  National 
Forest,  Forest  Service.  (509)  997-9738 
or  Mallory  Lenz,  Wildlife  Biologist, 
Chelan  Ranger  District  (509)  682-2576. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  purpose  of  this  proposal  is  to 
contain  and,  if  possible,  ultimately 
eradicate  Crupina  vulgaris  (Crupina) 
from  the  current  area  of  infestation,  thus 
preventing  Crupina  from  further 
compromising  the  wilderness  resource, 
other  resource  values,  and  ecosystem 
integrity  and  also  preventing  expansion 
of  the  current  area  of  infestation.  The 
need  for  this  action  is  the  result  of  the 
55.000  acre  Rex  Creek  fire  of  2001.  The 
fire  burned  over  the  entire  infested  area 
and  created  favorable  conditions  for  the 
continued  spread  of  Crupina  by 
reducing  vegetation.  Modeling  of 
potential  favorable  habitat  shows  that 
there  is  approximately  4500  acres 
available  for  further  weed  invasion. 
Crupina  vulgaris  (Crupina)  is  an 
aggressive,  non-native  Class  A  noxious 
weed  (eradicate  were  found)  that  has 
invaded  the  north  shore  of  Lake  Chelan, 
including  portions  of  the  Lake  Chelan 
Sawtooth  Wilderness,  developed 
National  Forest  recreation  sites,  and 
private  lands.  In  addition,  the  potential 
exists  for  Crupina  to  spread  outside  of 
the  current  infested  areas  onto  the  Lake 
Chelan  National  Recreation  Area,  other 
parts  of  the  National  Forest,  and  further 
infest  additional  private  agriculture 
areas.  The  Rex  Creek  Fire  of  2001 
burned  the  entire  infested  area,  reducing 
the  vegetative  cover  and  generally 
improving  and  expanding  site 


conditions  or  an  annual  weed  species 
such  as  Crupina.  Since  Crupina  prefers 
unshaded  sites,  reduction  of  canopy 
cover,  due  to  fires  in  2001,  has  created 
thousands  of  acres  of  additional 
potentially  suitable  habitat  for  Crupina. 

This  weed  threatens  the  wilderness 
resource  and  other  resource  values 
because  it  displaces  native  plants,  and 
changes  plant  community  structure  and 
function.  Changes  in  plant  community 
structure  may  alter  fuel  characteristics 
and  ecosystems  processes  including; 
plant  succession,  nutrient  cycling, 
hydrologic  function  and  productivity. 
Over  the  last  15  years,  60-100  acres 
of  the  approximately  500  infested  acres 
have  been  treated  by  repeated  hand 
pulling  along  the  Lakeshore  Trail 
corridor  to  reduce  plant  populations 
and  seed  production.  These  control 
efforts  have  successfully  prevented 
Crupina  from  spreading  outside  the 
infested  area.  However,  attempts  to 
eradicate  the  entire  infestation  have 
been  unsuccessful  due  to  lack  of 
consistent  multiyear  funding, 
ineffectiveness  of  hand  pulling  as  the 
primary  treatment  method,  and 
incomplete  treatments  where  herbicide 
spraying  was  done  on  private  land.  The 
Wenatchee  National  Forest  has 
previously  entered  into  a  memorandum 
of  understanding  with  the  State  of 
Washington  wherein  WNF  has  agreed  to 
comply  with  state  law,  which  includes 
eradication  of  all  Class  A  noxious 
weeds. 

Most  treatment  would  occur  within 
the  Congressionally-designated  Lake 
Chelan-Sawtooth  Wilderness. 
Regulations  identify  the  objective  of 
Wilderness  administration  to  preserve 
and  protect  wilderness  character  while 
allowing  for  public  use,  and  state  that 
wilderness  resources  shall  be  managed 
to  promote,  perpetuate  and,  where 
necessary,  restore  the  wilderness 
character  (36  CFR  293.2). 

According  to  the  Wenatchee  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan),  existing  populations 
of  noxious  weeds  should  be  contained, 
controlled  or  eradicated  as  budget 
allows,  with  priority  given  to  Class  A 
weeds.  The  first  priority  for  treatment  is 
to  be  given  to  projects  adjacent  to 
agricultural  lands,  with  second  priority 
given  to  areas  within  or  threatening 
Wilderness,  both  of  which  are  present  in 
the  treatment  area  (Forestwide 
Standards  and  Guidelines,  pages  IV-89 
and  IV-92).  The  Forest  Plan's  goal  for 
Wilderness  is  in  part  to  preserve  and 
protect  the  natural  character  for  future 
generations.  The  Forest  Plan  also  gives 
additional  Wilderness  direction  to 
rehabilitate  degraded  sites  caused  by 


management  activities  or  visitor  use 
(Forest  Plan,  pages  IV-227  and  IV-230). 

Some  additional  treatment  is 
proposed  in  the  Dispersed  Recreation, 
Unroaded.  Non-motorized  (RE-3) 
Management  Area,  adjacent  to  the  Lake 
Chelan-Sawtooth  Wilderness  along  the 
North  Shore  of  Lake  Chelan  at  Prince 
Creek  and  Moore  Point.  The  goal  for 
RE-3  is  to  provide  dispersed  recreation 
opportunities  in  a  non-motorized  setting 
where  landscape  changes  are  not 
generally  evident  with  a  natural  or 
natural-appearing  environment.  All 
treatment  areas  along  the  lakeshore  and 
other  riparian  areas  are  subject  to 
riparian  reserve  standards  and 
guidelines.  Herbicides  will  be  applied 
in  a  manner  consistent  with  Aquatic 
Conservation  Strategy  objectives. 

In  order  to  accomplish  the  goals  set 
forth  in  the  Wenatchee  Forest  Plan,  the 
desired  condition  is  to  contain  and 
ultimately  eradicate  Crupina  from  the 
current  area  of  infestation,  and  create 
conditions  where  native  plants  will  re- 
colonize  the  treated  areas  to  support 
wilderness  and  recreation  management 
objectives.  Treatments  would  be 
designed  to  prevent  Crupina  from 
further  compromising  the  wilderness 
resource,  other  resource  values,  and 
ecosystem  integrity  and  also  prevent 
expansion  of  the  current  area  of 
infestation. 

Proposed  Action 

The  proposal  is  to  develop  and 
implement  a  multi-year  integrated  weed 
management  approach  to  treat 
approximately  500  acres  of  the  Class  A 
noxious  weed  Crupina  vulgaris 
(Crupina)  located  within  and  adjacent  to 
the  Lake  Chelan-Sawtooth  Wilderness 
on  the  north  shore  of  Lake  Chelan  in 
Washington  State.  Up  to  4500  acres  of 
new  infestation  could  also  be  treated 
within  the  Rex  Creek  Fire  Area.  Within 
the  proposed  treatment  area.  Crupina 
occurs  as  scattered  patches  in 
predominantly  non-forested  sites 
between  Prince  Creek  and  Hunt's  Bluff. 
The  Crupina  patches  occur  at  elevations 
ranging  between  the  shore  of  Lake 
Chelan  (11000  feet)  up  to  3000  feet,  and 
occasionally  up  to  4000  feet.  Patch  size 
varies  between  55  acres  and 
approximately  400  square  feet. 
Surrounding  the  areas  o<' historic 
infestation  are  approximately  4500  acres 
of  potentially  suitable  habitat.  This 
habitat,  all  of  which  lies  within  the  Rex 
Creek  fire  area,  has  been  modeled  using 
suitable  habitat  characteristics:  aspect 
(south,  southwest,  and  west),  soils 
(generally  rocky  outcrops  and  alluvial 
fans),  slope  (0-iBO%).  and  elevation 
(1100' to  4000'). 
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The  treatment  methods  for  each 
infested  site  would  include  some 
combination  of  the  following  methods: 

•  Chemical:  Spot  application 
(backpack  spraying)  of  herbicides: 
picloram  in  upland  areas,  givphosate 
near  waterways 

•  Manual:  Hand  pulling,  grubbing 

•  Mechanical:  Heat  treatment 
[propane  heated  disk),  helicopter 
staging  of  personnel  and  materials 

•  Cultural:  Reseeding  treated  areas, 
using  native  seed,  where  the  other  non- 
native  vegetation  might  re-occupy  the 
treated  areas 

The  appropriate  treatment  method  for 
each  site  will  be  selected  based  on  the 
following  criteria 

•  Proximity  of  Threatened, 
Endangered  and  .Sensitive  plants  (hand 
pull  only)  that  would  be  impacted  by 
chemical  spray  or  drift 

•  Riparian  areas  (hand  pulling  and/or 
glyphosate) 

•  Sensitive  or  erodible  soils 
(herbicide  treatment  to  minimize  foot 
traffic) 

•  Composition  of  existing  native 
plant  community  (herbicide/reseed 
where  native  plant  population  is  already 
compromised) 

•  Accessibility  for  foot  traffic 
(prioritize  treatment  in  ad)acent  areas). 
Treatment  priority  will  be  placed  on 
sites  with  the  greatest  risk  of  spread. 

Possible  Alternatives 

Additional  alternative  to  be  analyzed 
is  the  use  of  all  treatment  methods  listed 
in  the  proposed  action  except  herbicides 
or  mechanical.  All  action  alternatives 
will  consider  treatments  on  adjacent 
private  lands,  which  would  require 
cooperation  from  willing  landowners. 

Scoping  Process 

Scoping  IS  an  ongoing  process 
throughout  the  planning  process.  A 
scoping  letter  was  mailed  in  early  [une 
to  individuals  and  organizations  on  the 
Chelan  Ranger  District's  mailing  list  and 
adjacent  landowners  The  (Chelan 
District  Ranger  has  been  on  the  l(K:al 
radio  and  the  local  paper  has  covered 
the  project.  The  draft  EIS  will  be 
circulated  to  those  who  indicated  an 
interest  in  this  specific  project. 

Preliminary  Issues 

Previous  environmental  analysis  and 
decisions  made  in  previous 
Environmental  Assessments  have 
provided  a  preliminary  list  of  issues. 
and  these  have  been  reviewed  and 
supplemented  by  Forest  staff  These 
issues  include: 

•  The  potential  continued  spread  of 
this  weed,  particularly  in  light  of 


conditions  created  by  the  Red  Creek  Fire 
of  2001 

•  Concern  about  the  use  of.  and 
applii:ation  methods  of,  herbicides  and 
the  effects  on  surrounding  vegetation 
and  other  resources. 

•  The  project  area  is  located  mostly  in 
the  Lake  C;helan-Sawtooth  Wilderness 
and  the  use  of  mechanical  methods  of 
control  and  the  presence  of  control 
personnel  could  affect  wilderness 
resources. 

•  Concern  that,  based  on  the  results 
of  past  control  measures,  the  proposed 
control  measures  might  not  be  effective. 

•  (Concern  that  mechanical  and 
manual  control  efforts  could  cause  soil 
disturbance. 

•  Concern  about  the  effects  of 
treatments  on  recreation  use  in  the 
project  area  and  adjacent  areas. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft  EIS  will 
be  released  for  public  comment 
Novernbtsr  2002.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  Environmental  Protection 
Agencv  publishes  the  notice  of 
availability  in  the  Federal  Register  The 
final  EIS  is  to  be  released  in  January 
200J. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process  First. 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  prop(Jsal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
W'rmont  Yankee  .\uclear  Power  Corp.  v. 
NRDC.  435  US  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  bv 
the  courts.  City  of  Angoon  v.  Model.  803 
F  2d  lOlti,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc  v.  Harris.  490 
F  Supp    1334,  1338  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  partic:ipate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters  of  the  draft  statement. 


Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
(40  CFR  1501.7  and  1508.22). 

The  Forest  Service  is  the  lead  agency. 
The  Regional  Forester  for  the  Pacific 
Northwest  Region  is  the  Responsible 
Official.  The  Responsible  Official  will 
decide  which,  if  any,  of  the  proposed 
projects  will  be  implemented.  The 
Crupina  Vegetation  Management 
decision  and  the  reasons  for  the 
decision  will  be  documented  in  the 
Record  of  Decision.  That  decision  will 
be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 

Dated:  October  9.  2002. 
Richard  W,  Sowa, 

.■\rting  Deputy  Regional  Forester 

(KR  D()(  .  02-2fi381  Filed  10-16-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

AGENCY:  Modoc  Resource  Committee, 

Alturas,  California,  USDA  Forest 

Service. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Modoc  National 
Forest's  Modoc  Resource  Advisory 
Committee  will  meet  Wednesday- 
November  13,  2002,  in  Alturas. 
California  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  November  13th  begins 
at  4  p.m..  at  the  Modoc  National  Forest 
Office,  Conference  Room.  800  West  12th 
St.,  Alturas.  Agenda  topics  will  include 
approval  of  September  11,  2002 
minutes,  nomination  and  selection  of  a 
new  chairperson  for  the  new  fiscal  year 
2003,  reports  from  subcommittees, 
review  and  selection  through  roll  call 
votes  of  Fiscal  Year  2003  projects  that 
will  improve  the  maintenance  of 
existing  infrastructure,  implement 
stewardship  objectives  that  enhance 
forest  ecosystems,  and  restore  and 
improve  health  and  water  quality  that 
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meet  the  intent  of  Pub.  L.  106-393. 
Time  will  also  be  set  aside  for  public 
comments  at  the  beginning  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Jordan,  Acting  Forest 
Supervisor  and  Designated  Federal 
Officer,  at  (530)  233-8700;  or  Public 
Affairs  Officer  Nancy  Gardner  at  (530) 
233-8713. 

Elizabeth  Cavasso, 

Acting  Forest  Supervisor. 

[PR  Doc.  02-26369  Filed  10-16-02;  8:45  am] 

BILLING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Siskiyou  Resource  Advisory 
Committee;  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Siskiyou  Resource 
Advisory  Committee  (RAG)  will  meet  on 
Thursday,  November  7,  2002.  The 
meeting  will  begin  at  9  a.m.  and 
conclude  at  approximately  4:30  p.m. 
This  meeting  v«ll  be  held  at  the  Harbor 
Sanitary  Building,  at  16408  Lower 
Harbor  Road,  in  Harbor,  Oregon.  The 
tentative  agenda  includes:  (1)  The 
proposed  FY  03  RAG  administrative 
budget,  (2)  FT  02  projects  update.  (3) 
review  and  reconunendation  of  FY  03 
projects,  and  (4)  Public  Forum.  The 
public  forum  is  scheduled  to  begin  at 
11:30  a.m.  Time  allotted  for  individual 
presentations  will  be  limited  to  3-4 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  for  the  public  forum.  The  written 
comments  may  be  submitted  prior  to  the 
November  7  meeting  by  sending  them  to 
the  Designated  Federal  Official  Scott  D. 
Gonroy  at  the  address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Designated  Federal  Official  Scott  D. 
Gonroy;  Rogue  &  Siskiyou  national 
forests;  P.O.  Box  520,  Medford.  Oregon 
97501;  (541)  858-2200. 

Dated:  October  10,  2002. 
Scott  D.  Conroy, 

Forest  Supervisor,  Rogue  River  and  Siskiyou 

National  Forests. 

[FR  Doc.  02-26375  Filed  10-16-02;  8:45  am] 

BILUNG  COOE  3410-11-M 


DEPARTIWENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  of  the  following 
committee  meeting: 

Name:  Grain  Inspection  Advisory 
Committee, 

Date:  October  23-24.  2002. 

pyace;  Iberville  Suites,  910  Iberville 
Street,  New  Orleans,  Louisiana  70112. 

Time;  7:30  am— 5:00  pm  on  October 
23,  and  7:30am— 12:00  (Noon)  on 
October  24,  2002. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(GIPSA)  with  respect  to  the 
implementation  of  the  U.S.  Grain 
Standards  Act  (7  U,S.C,  71  et  seq.). 

The  agenda  will  include  a  review  and 
discussion  of  GIPSA's  financial  status 
and  of  the  future  proposal  for  a  new  fee 
structure;  and  updates  on  FGIS'  program 
plans;  on  the  Artificial  Neural 
Networking  (ANN)  pilot  program,  and 
process  verification  proposal. 
Discussions  also  will  be  provided  on 
future  inspection  equipment 
alternatives,  wheat  end-use 
functionality  research,  FGIS'  Central 
Monitoring  Laboratory,  recent  and 
planned  inspection  procedural  changes, 
and  on  any  other  related  issues 
concerning  the  delivery  of  grain 
inspection  and  weighing  services  to 
American  agriculture. 

Public  participation  will  be  limited  to 
written  statements,  unless  permission  is 
received  from  the  Committee  Chairman 
to  orally  address  the  Committee. 
Persons,  other  than  members,  who  wish 
to  address  the  Committee  or  submit 
written  statements  before  or  after  the 
meeting,  should  contact  the 
Administrator.  GIPSA,  U.S.  Department 
of  Agriculture,  1400  Independence 
Avenue,  SW,  STOP  3601,  Washington, 
DC  20250-3601,  telephone  (202)  720- 
0219  or  FAX  (202)  205-9237. 

The  meeting  will  be  open  to  the 
pubhc.  Persons  with  disabilities  who 
require  alternative  means  of 
communication  of  program  information 
or  related  accommodations  should 
contact  Terri  Heruy,  telephone  (202) 
720-0219  or  FAX  (202)  205-9237. 

Dated;  October  10,  2002.  ' 

Donna  Reifischiieider, 

Administrator. 

[FR  Doc.  02-26399  Filed  10-16-02;  8:45  am] 

BILLING  COOE  3410-Er^-P 


DEPARTMENT  OF  COMMERCE 

[Docket  No.  021007230-2230-01] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Commerce. 

ACTION:  Notice  of  New  Privacy  Act 
System  of  Records:  Commerce/National 
Oceanic  and  Atmospheric 
Administration  System  14:  Dr.  Nancy 
Foster  Scholarship  Program. 


SUMMARY:  The  Department  of  Commerce 
is  creating  a  new  system  of  records 
listed  under  the  Dr.  Nancy  Foster 
Scholarship  Program:  Scholarship 
Recipients.  We  invite  public  comment 
on  the  system  announced  in  this 
position. 

DATES:  Effective  Date:  The  system  will 
become  effective  without  further  notice 
on  November  18.  2002  unless  comments 
dictate  otherwise. 

Comment  Date:  To  be  considered, 
written  comments  must  be  submitted  on 
or  before  November  18,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
the  Dr.  Nancy  Foster  Scholarship 
Program,  Attention:  Privacy  Act 
Comments,  Office  of  the  Assistant 
Administrator,  National  Ocean  Service, 
1305  East- West  Highway.  13th  Floor. 
Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Nancy  Foster  Scholarship  Program. 
Attention:  Privacy  Act  Comments, 
Office  of  the  Assistant  Administrator, 
National  Ocean  Service.  1305  East- West 
Highway,  13th  Floor,  Silver  Spring.  MD 
20910, or  by  phone  at  (301) 713-3074. 
SUPPLEMENTARY  INFORMATION:  The  Dr 
Nancy  Foster  Scholarship  Program 
provides  support  for  outstanding 
scholarship  and  encourages 
independent  graduate-level  research  in 
oceanography,  marine  biology,  or 
maritime  archaeology,  particularly  by 
women  and  members  of  minority 
groups.  For  fall  2002.  Dr.  Nancy  Foster 
Scholarships  will  carry  a  12-month 
stipend  for  each  student  of  $20,000  and 
an  annual  tuition  allowance  of  up  to 
$12,000. 

COMMERCE/NOAA-14 
SYSTEM  NAME: 

Dr,  Nancy  Foster  Scholarship 
Program. 

SYSTEM  LOCATION: 

The  National  Ocean  Service,  Office  of 
the  Assistant  Administrator,  1305  East- 
West  Highway,  13th  Floor,  Silver 
Spring.  MD  20910-3281. 
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CATEGORIES  Of  INDIVIDUALS  COVERED  BY 
SYSTEM: 

S(  holarship  applicants  and  recipients 
ni  scholarship  awards. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Appli(  atioii  Packages,  including: 
General  Information  Sheet.  Statement  of 
Intent.  Institute  t^ertification. 
Transcripts,  and  Letters  of 
Recommendation,  Annua!  Progress 
Reports;  Tuition  Statements  and 
Receipts 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  .Marine  .Sanctuaries 
Amendments  Act  of  2000  (Pub  L.  10b- 
513  sec   ,318) 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDtNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  will  be  used  to  track 
scholarship  ref;ipients'  academif 
progress  and  to  make  annual  financial 
awards. 

The  following  routine  uses  apply: 

1  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal, 
state  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information,  or  other  pertinent 
information,  such  as  current  lu  enses.  if 
necessary  to  obtain  information  relevant 
to  a  Department  decision  concerning  the 
assignment,  hiring  or  retention  of  an 
individual,  the  issuance  of  a  securitv 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit 

2  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
state,  local,  or  international  agency,  m 
response  to  its  request,  in  connection 
with  the  assignment,  hiring,  or  retention 
of  an  individual,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter 

3.  A  record  from  this  system  of 
records  may  be  disclosed  in  the  course 
of  presenting  evidence  to  a  court, 
magistrate,  or  administrative  tribunal, 
including  disclosures  to  opposing 
counsel  in  the  course  of  settlement 
negotiations 

4  A  record  in  this  system  of  records 
may  be  disclosed  to  a  Member  of 
Congress  submitting  a  request  involving 
an  individual  when  the  individual  has 
requested  assistance  from  the  Member 
with  respect  to  the  subject  matter  of  the 
record 

5.  A  record  in  this  system  of  records 
may  be  disclosed  to  the  Department  of 


Justice  in  connection  with  determining 
whether  disclosure  thereof  is  required 
by  the  Freedom  of  Information  Act  (5 
U.S.C.  .■i52). 

ti  .A  HMord  in  this  system  may  be 
transferred  to  the  (Jffice  of  Personnel 
Management  for  personnel  research 
purposes,  as  a  data  source  for 
inanageinent  information;  for  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
re(  (irds  are  collected  and  maintained;  or 
tor  related  manpower  studies. 

7,  A  record  from  this  system  of 
records  may  be  disc:losed  to  the 
.■\dministrator.  General  Serxices.  or  his 
designee,  during  an  inspection  of 
records  conducted  by  GSA  as  part  of 
that  agency's  responsibility  to 
recommend  improvements  in  records 
managenumt  practices  and  programs, 
under  authority  of  44  U.S.C.  2904  and 
2906.  Such  disclosure  shall  be  made  in 
accordance  with  the  GSA  regulations 
governing  inspec:tion  of  records  for  this 
purpose  and  any  other  relevant  [i.e.  GSA 
or  Commerce)  directive.  Such  disclosure 
shall  not  be  used  to  make 
determinations  about  individuals. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folder  or 
distributed  to  individuals  and 
management;  microfilm  and  electronic 
storage  media. 

RETRlEVABILfTY: 

Scholarship  recipient  files  will  be 
alphabetized  by  recipient's  last  name. 
Documents  may  be  retrieved  by  the 
individual's  name. 

SAFEGUARDS: 

Buildings  employ  security  systems. 
Recjords  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  are  properly  screened  and  cleared. 

RETENTION  AND  DISPOSAL: 

Records  retention  eind  disposal  is  in 
accordance  with  the  agency's  records 
disposition  schedule. 

SYSTEM  MANAGER  AND  ADDRESS: 

Program  Administrator,  Dr.  Nancy 
Foster  Scholarship  Program,  National 
Ocean  Service,  Office  of  the  Assistant 
Administrator,  1305  East-West 
Highway.  13th  Floor.  Silver  Spring.  MD 
20910-3281 

NOTIFICATtON  PROCEDURE: 

Information  may  be  obtained  from: 
Program  Administrator,  Dr.  Nancy 
Foster  Scholarship  Program,  National 
Ocean  Service,  Office  of  the  Assistant 


Administrator,  1305  East-West 
Highway,  13th  Floor,  Silver  Spring,  MD 
20910-3281. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to:  Program  Administrator. 
Dr.  Nancy  Foster  Scholarship  Program. 
National  Ocean  Service,  Office  of  the 
Assistant  Administrator,  1305  East- West 
Highway,  13th  Floor,  Silver  Spring.  MD 
20910-3281. 

CONTESTING  RECORD  PROCEDURES: 

The  Department's  rules  for  access,  for 
contesting  contents,  and  for  appealing 
initial  determinations  by  the  individual 
concerned  appear  in  15  CFR  part  4B. 
Use  above  address. 

RECORD  SOURCE  CATEGORIES: 

Scholarship  applicants  and  recipients. 

UHteH  OdoberQ,  2002. 

Brenda  Dolan, 

Df'partmfnt  of  Commerce.  Freedom  of 
Intnrmation/Phvacv  Act  Officer 

|KRDo(    02-26239  Filed  10-16-02;  8:4.5  am] 

BILUNG  CODE  3510-JE-P 


DEPARTMENT  OF  COMMERCE 

[Docket  No.  021007231-2231-01] 

Privacy  Act  of  1974:  System  of 
Records 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice  of  a  new  System  of 
Records:  Commerce/NOAA  System-15: 
Alaska  Region-North  Pacific  Groundfish 
Observer  Program:  Certified  Domestic 
Observer  Final  Evaluations. 

SUMMARY:  This  notice  announces  the 
Department's  proposal  for  a  new  system 
of  records  under  the  Privacy  Act.  The 
system  is  entitled  "Commerce/NOAA 
System-15:  Alaska  Region — North 
Pacific  Groundfish  Observer  Program: 
Certified  Domestic  Observer  Final 
Evaluations."  The  National  Oceanic  and 
Atmospheric  Administration.  National 
Marine  Fisheries  Service  (NMFS)  is 
creating  a  new  system  of  records  for 
monitoring  the  performance  of  observers 
in  the  North  Pacific  groundfish 
fisheries.  All  observers  hired  by 
contractors  and  deployed  on  board 
vessels  and  at  shoreside  processing 
facilities  that  participate  in  the  Alaska 
groundfish  fisheries  must  satisfactorily 
execute  their  duties  according  to  NMFS 
standards  of  observer  conduct.  This 
record  system  is  designed  to:  (1) 
Monitor  the  performance  of  these 
observers;  (2)  ensure  satisfactory 
compliance  with  NMFS  standards  of 
observer  conduct;  and  (3)  continue  the 
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collection  of  data  for  the  management  of 
the  North  Pacific  groundfish  fisheries. 
DATES:  The  system  will  become  effective 
without  further  notice  on  November  15, 
2002  unless  conunents  dictate 
otherwise. 

Written  conunents  must  be  submitted 
on  or  before  November  15,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  Alaska  99802,  Attn:  Lori  Gravel, 
or  delivered  to  the  Federal  Building,  709 
West  9th  Street.  Juneau,  Alaska,  99802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bridget  Mansfield,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  implementation  of  the  North 
Pacific  Groundfish  Observer  Program 
(50  CFR  679.50),  contractors  hiring  and 
deploying  observers  on  board  vessels 
and  at  shoreside  processing  facilities 
that  participate  in  the  Alaska  groundfish 
fisheries  are  required  to  monitor 
observers'  performance  to  ensure 
satisfactory  execution  of  duties  by 
observers  and  observer  conformance 
with  NMFS  standards  of  observer 
conduct.  This  monitoring  is  best 
accomplished  through  access  to  the 
observer  performance  evaluations 
conducted  by  NMFS  for  each  completed 
deployment  by  each  observer.  A  new 
system  of  records  is  being  created  by 
NMFS,  Alaska  Region,  to  maintain  this 
monitoring.  This  record  system  will  be 
listed  under  Commerce/NOAA  System 
15- Alaska  Region — North  Pacific 
Groundfish  Observer  Program:  Certified 
Domestic  Observer  Final  Evaluations. 

NMFS  finds  no  probable  or  potential 
adverse  effects  of  the  proposal  on  the 
privacy  of  individuals.  To  minimize  the 
risk  of  unauthorized  access  to  the 
system  of  records,  electronic  data  will 
be  stored  securely  with  access  limited  to 
those  NMFS  employees  whose  official 
duties  require  access.  Paper  copies  of 
records  are  made  to  fax  information  to 
the  contractors  included  in  this  system 
of  records.  The  paper  copies  are 
maintained  in  personnel  folders  in 

locked  file  cabinets  in  rooms  accessible 

only  to  authorized  personnel. 

COMMERCE/NOAA-1 5 

SYSTEM  name: 

Alaska  Region-North  Pacific 
Groundfish  Observer  Program:  Certified 
Domestic  Observer  Final  Evaluations. 

SYSTEM  LOCATION: 

The  National  Marine  Fisheries 
Service,  Alaska  Fisheries  Science 
Center,  North  Pacific  Groundfish 
Observer  Program,  7600  Sand  Point  Way 


NE.  Building  4.  Seattle,  Washington 
98115-0070. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NMFS-certified  groundfish  observers 
and  NMFS-certified  contractors 
(observer  provider  companies). 
Categories  of  Records  in  the  System: 
Certified  Domestic  Observer  Final 
Evaluations  are  completed  by  North 
Pacific  Groundfish  Observer  Program 
staff  for  each  NMFS-certified  observer 
upon  the  completion  of  each 
deployment.  A  deployment  is  a  period 
of  time  not  to  exceed  90  days  when  an 
observer  is  assigned  to  work  aboard  a 
fishing  vessel  or  in  a  shoreside 
processor.  The  Certified  Domestic 
Observer  Final  Evaluations  include  the 
following  information:  Observer  name; 
debriefer  name;  cruise  number;  future 
training  recommendation;  mid-cruise 
briefing  requirement;  deployment 
history,  including  vessel  or  plant  names, 
and  dates  deployed  at  each;  deployment 
scores;  and  narrative  evaluations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  16 
U.S.C.  1853. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  In  the  event  that  a  system  of  records 
maintained  by  the  Department  to  carry 
out  its  functions  indicates  a  violation  or 
potential  violation  of  law  or  contract, 
whether  civil,  criminal  or  regulatory  in 
natiu-e  and  whether  arising  by  general 
statute  or  particular  program  statute  or 
contract,  or  rule,  regulation  or  order 
issued  pursuant  thereto,  or  the  necessity 
to  protect  an  interest  of  the  Department, 
the  relevant  records  in  the  system  of 
records  may  be  referred  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  chained  with  the 
responsibility  of  investigation  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute  or  contract,  or  rule,  regulation  or 
order  issued  pursuant  thereto,  or 
protecting  the  interest  of  the 
Department. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  ciu-rent  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  Department  decision  concerning  the 
assignment,  hiring  or  retention  of  an 
individual,  the  issuance  of  a  security 
clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit. 


3.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal, 
state,  local,  or  international  agency,  in 
response  to  its  request,  in  connection 
with  the  assignment,  hiring  or  retention 
of  an  individual,  the  issuance  of  a 
security  clearance,  the  reporting  of  an 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  in  the  course 
of  presenting  evidence  to  a  court, 
magistrate  or  administrative  tribunal, 
including  disclosures  to  opposing 
counsel  in  the  course  of  settlement 
negotiations. 

5.  A  record  in  this  system  of  records 
may  be  disclosed  to  a  Member  of 
Congress  submitting  a  request  involving 
an  individual  when  the  individual  has 
requested  assistance  from  the  Member 
with  respect  to  the  subject  matter  of  the 
record. 

6.  A  record  in  this  system  of  records 
may  be  disclosed  to  the  Office  of 
Management  and  Budget  in  connection 
with  the  review  of  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19  at  any  stage  of  the  legislative 
coordination  and  clearance  process  as 
set  forth  in  that  Circular. 

7.  A  record  in  this  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice  in  connection  with  determining 
whether  disclosure  thereof  is  required 
by  the  Freedom  of  Information  Act  (5 
U.S.C.  552).  y 

8.  A  record  in  this  system  of  records* 
may  be  disclosed  to  a  contractor  of  the 
Department  having  need  for  the 
information  in  the  performance  of  the 
contract,  but  not  operating  a  system  of 
records  within  the  meaning  of  5  U.S.C. 
552a(m). 

9.  A  record  in  this  system  may  be 
transferred  to  the  Office  of  Personnel 
Management  for  personnel  research 
purposes,  as  a  data  source  for 
management  information,  for  the 
production  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
related  to  manpower  studies. 

10.  A  record  in  this  system  may  be 
disclosed  to  the  Administrator.  General 
Services,  or  his  designee,  during  an 
inspection  of  records  conducted  by  GSA 
as  part  of  that  agency's  responsibility  to 
recommend  improvements  in  records 
management  practices  and  programs 
under  authority  of  44  U.S.C.  2904  and 
2906.  Such  disclosure  shall  be  made  in 
accordance  with  the  GSA  regulations 
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governing  inspection  of  record.s  for  this 
purpose  and  any  other  relevant  (/  f  CiSA 
or  ('ommerre)  directive  Such  disclosure 
shall  not  be  used  to  make 
determinations  ahtjut  individuals. 

n   NMFS  will  make  available  to  each 
NMFS-certified  f:ontractor  a  N'MFS 
generated  final  evaluati(jn.  containing 
the  information  described  above,  for 
each  observf'r  deployment  made  under 
contract  with  that  (  ontracfnr 

POUCIES  ANO  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
nSPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  on  computers  or 
disk;  paper  records  in  file  folders 
individually  named  and  kept  in  secure 

file  cabinets 

RETRIEV  ability: 

Observers  are  assigned  observer 
numbers  and  "cruise"  (or  deplovment) 
numbers  Documents  can  be 
electronically  retrieved  by  observer 
name  or  observer  number  i:omhined 
with  cruise  number  and  vear  of 
deployment  Contractors  included  in 
this  system  of  records  do  not  have 
elet:tronic  access  to  this  information. 
Paper  printouts  of  ele<:troni(:  records 
will  be  made  by  NMFS  staff  to  transmit 
via  fax  to  the  contractors  included  in 
this  system  of  records. 

SAFEGUARDS: 

Grounds  and  buildings  cmplnv 
security  systems  Where  i'Km  tmnic 
information  is  retrievable  bv  ternuiial, 
all  safeguards  appropriate  to  secure  (he 
telecommunications  svstem  (hardware 
and  software)  are  utilized   Paper  records 
are  maintained  in  secured  file  cabinets 
in  areas  that  are  accessible  only  to 
authorized  personnel.  NMFS-certified 
contractors,  to  whom  access  to  this 
information  is  granted  in  accordance 
with  this  systems  of  records  routine 
uses  provision,  are  instruc  ted  tm  the 
confidential  nature  of  this  information 

RETENTION  ANO  DISPOSAL: 

Retention  and  disposal  is  in 
accordance  with  the  National  Archives 
Records  Administration  and  the 
Department  of  Commerce  record 
keeping  prn(  fdures 

SVSTEM  MANAGER(S)  AND  ADDRESS: 

North  Pacific  Groundfish  Observer 
Program  Task  Leader.  Alaska  Fisheries 
Science  Center.  North  Pacific 
Groundfish  Observer  Program.  7B00 
Sand  Point  Way  NE.  BIN  C15700, 
Building  4,  Seattle,  Washington.  98115- 
0070 


NOTIFICATtON  PROCEDURE: 

Privacy  Act  information  contained  in 
this  system  (jf  ref;ords  may  be  requested 
from  the  system  manager  at  the  address 
above  and  must  be  approved  by  the 
Office  of  Cieneral  C](junsel.  National 
0(  eanii  and  Atmospheric 
.\dnunistration.  Alaska  Region.  A 
requestor,  including  a  NMFS-certified 
observer  seeking  information  on  himself 
or  herself,  should  provide  name, 
address,  date  of  application,  and  record 
sought,  pursuant  to  the  inquiry 
provisions  of  the  Department  of 
Commerces  rules  which  appear  in  15 
CFR  part  4b— Privacy  Act. 

RECORD  ACCESS  PROCEDURES: 

Upon  completion  of  each  deployment 
debriefing,  NMFS  will  fax  a  copy  of  the 
observers  final  deplovment  evaluation 
to  the  obser\'er's  contracting  company. 
The  observer  provider  company  must 
ke»^p  the  observer  evaluation  record 
confidential  and  cannot  release  it 
without  prior  written  release  from  the 
observer.  Each  observer  is  provided 
with  a  copv  of  his  or  her  final 
evaluation  upon  completion  of  that 
debriefing.  A  request  from  a  NMFS- 
certified  observer  for  past  evaluations 
shouki  be  addressed  to  the  same  address 
as  stated  in  the  notification  section 
■iliove 

CONTESTING  RECORD  PROCEDURES: 

The  Departments  rules  for  access,  for 
(  (nitesting  ( (intents,  and  for  appealing 
initial  tleterininatinns  by  the  individual 
concerned  appear  in  15  CFR  part  4b — 
Privacv  Act 

RECORD  SOURCE  CATEGORIES: 

NMF'.S-certified  observers  and  North 
Pacific  Groundfish  Observer  Program 
staff. 

U.iteil    C)«  loher  9,  2002. 
Bri^nda  S.  I)<)lan, 

Departiuent  of  Comnwrrc.  Fwedom  of 

Infurmatinn/Privacv  Art  Officer. 

IFR  Doc.  02-^ei24U  Kiled  IO-ir,-oj;  8:45  ami 

BILLING  CODE  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  39-2002] 

Foreign-Trade  Zone  143 — Sacramento, 
CA;  Application  for  Foreign-Trade 
Subzone  Status,  Flint  Ink  North 
America  Corporation  (Pigments,  Inks, 
and  Varnish  Products),  West 
Sacramento,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  bv  the  Sacramento- Yolo  Port 


District,  grantee  of  FTZ  143,  requesting 
special-purpose  subzone  status  for  the 
manufacturing  and  distribution  facilities 
(pigments,  inks,  and  varnish  products) 
of  Flint  Ink  North  America  Corporation 
(Flint  Ink)  in  West  Sacramento, 
California.  The  application  was 
submitted  pursuant  to  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  October  7.  2002. 

The  Flint  Ink  facilities  are  located  at 
1115  Shore  Street,  West  Sacramento, 
California  (65.824  square  feet  of 
enclosed  space  on  4  acres).  The  facilities 
(28  employees)  are  used  to  manufacture, 
test,  package,  and  warehouse  pigments, 
inks,  and  varnish  products  primarily  for 
use  by  the  graphic  arts  industr\'. 

Foreign-sourced  materials  account  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 
current  products,  and  may  include 
items  from  the  following  categories: 
Petroleum  oils  and  mineral  oils, 
distillates:  hydrogen  chloride  and 
chlorosulfuric  acid;  sodium  and 
potassium  hydroxides;  chlorides, 
chloride  oxides,  chloride  hydroxides, 
bromides,  bromide  oxides,  iodides  and 
iodide  oxides;  nitrites  and  nitrates; 
acyclic  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives; 
polycarboxylic  acids  and  their 
derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxyamide-function  compounds  and 
amide-function  compounds  of  carbonic 
acid;  heterocyclic  compounds,  and 
nucleic  acids  and  their  salts;  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compounds;  synthetic 
organic  coloring  matter,  preparations 
based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  luminophores:  other  coloring 
matter;  printing  ink,  writing  or  drawing 
ink,  and  other  inks;  artificial  waxes  and 
prepared  waxes;  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  polymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primary 
forms;  polymers  of  vinyl  acetate  or  other 
vinyl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins, 
coumarone-indene  resins,  polyterpenes, 
polysulfides,  polysulfones,  and  other 
products  in  primary  forms;  and 
f  ellulose  and  its  chemical  derivatives  in 
primary  forms. 

Zone  procedures  would  allow  the 
company  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8%  ad  valorem:  potential 
finished  products  have  rates  ranging 
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from  duty-free  to  9.2%)  rather  than  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  {duty-free  to  9.2%;  average  of 
7%).  This  savings  frum  inverted  tariffs 
would  be  the  primary  benefit  derived 
from  subzone  status.  FTZ  procedures 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition,  Flint  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington.  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Conunerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  thefr  receipt  is 
December  16,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  December  31.  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
917  7th  Street,  2nd  Floor,  Sacramento, 
CA  95814. 

Dated:  October  10,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[PR  Doc.  02-26410  Filed  10-16-02;  8:45  am] 
BILUNG  CODE  351&-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  40-2002] 

Foreign-Trade  Zone  170— Indianapolis, 
IN;  Application  for  Foreign-Trade 
Subzone  Status,  Flint  Ink  North 
America  Corporation  (Pigments,  Inks, 
and  Varnish  Products),  New  Albany,  IN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indiana  Port  Commission, 
grantee  of  FTZ  170.  requesting  special- 
purpose  subzone  status  for  the 
manufacturing  and  distribution  facilities 
(pigments,  inks,  and  varnish  products) 
of  Flint  Ink  North  America  Corporation 
(Flint  Ink)  in  New  Albany,  Indiana.  The 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  h  was  formally  filed  on  October  7, 
2002. 

The  Flint  Ink  facilities  are  located  at 
800  Industrial  Boulevard,  New  Albany, 
Indiana  (53,000  square  feet  of  enclosed 
space  on  14.05  acres).  The  facilities  (55 
employees)  are  used  to  manufacture, 
test,  package,  and  warehouse  pigments, 
inks,  and  varnish  products  primarily  for 
use  by  the  graphic  arts  industry. 

Foreign-sourced  materials  account  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 
current  products,  and  may  include 
items  from  the  following  categories: 
petroleum  oils  and  mineral  oils, 
distillates;  hydrogen  chloride  and 
chlorosulfuric  acid;  sodium  and 
potassium  hydroxides;  chlorides, 
chloride  oxides,  chloride  hydroxides, 
bromides,  bromide  oxides,  iodides  and 
iodide  oxides;  nitrites  and  nitrates: 
acycUc  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives; 
polycarboxylic  acids  and  their 
derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxyamide-function  compounds  and 
amide-function  compounds  of  carbonic 
acid;  heterocyclic  compounds,  and 
nucleic  acids  and  their  salts;  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compounds;  synthetic 
organic  coloring  matter,  preparations 
based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  luminophores;  other  coloring 
matter;  printing  ink,  writing  or  drawing 
ink,  and  other  inks;  artificial  waxes  and 
prepared  waxes;  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  polymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primary 


forms;  polymers  of  vinyl  acetate  or  other 
vinyl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins. 
coumarone-indene  resins,  polyterpenes, 
polysulfides,  polysulfones,  and  other 
products  in  primary  forms;  and 
cellulose  and  its  chemical  derivatives  in 
primary  forms. 

Zone  procedures  would  allow  the 
companv  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8%  ad  valorem:  potential 
finished  products  have  rates  ranging 
from  duty-free  to  9.2%)  rather  than  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  (duty-free  to  9.2%:  average  of 
7%).  This  savings  from  inverted  tariffs 
would  be  the  primary  benefit  derived 
from  subzone  status.  FTZ  procedures 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition.  Flint  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W. 
1099  14th  St.  NW..  Washington.  DC 

20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board. 
U.S.  Department  of  Commerce.  FCB— 
Suite  4100W.  1401  Constitution  Ave. 
NW..  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
December  16.  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  December  31 .  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center. 
11405  North  Pennsvlvania  Street,  Suite 
106,  Carmel.  IN  46032. 
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Ddtfd   ()(  robtr  10,  2002. 
Dennis  Puccinelli. 

Ext'cutiVf'  Sfcrflon, 

|FR  Uo(    ()2-2fi41 1  Filed  lO-lB-02;  8:45  am) 

BtLUNG  COOe  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  41-2002] 


Foreign-Trade  Zone  182 — Fort  Wayne, 
IN,  Application  For  Foreign-Trade 
Subzone  Status,  Flint  Ink  Nortti 
America  Corporation  (Pigments,  Inks, 
and  Varnish  Products),  Warsaw,  IN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Fort  VVavne, 
Indiana,  grantee  of  FTZ  182,  requesting 
special-purpose  subzone  status  for  the 
manufacturing  and  distribution  facilities 
(pigments,  inks,  and  varnish  products) 
of  Flint  Ink  North  America  Corporation 
(Flint  Ink)  in  Warsaw,  Indiana.  The 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act.  as 
amended^(19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (1.5  CFR  part 
400).  It  was  formally  filed  on  October  7. 
2002. 

The  Flint  Ink  facilities  are  located  at 
two  sites  in  Warsaw:  (1)  3023  Old  West 
Road  30  (33.520  square  feet  of  enclosed 
space  on  9.65  acres);  and  (2)  1406  West 
Winona  Avenue  (26,670  square  feet  of 
enclosed  space  on  16.69  acres)  The 
facilities  (28  employees)  are  used  to 
manufacture,  test,  package,  and 
warehouse  pigments,  inks,  and  varnish 
products  primarily  for  use  by  the 
graphic  arts  industry. 

Foreign-sourced  materials  account  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 
current  products,  and  may  include 
items  from  the  following  categories. 
Petroleum  oils  and  mineral  oils, 
distillates;  hydrogen  chloride  and 
chlorosulfuric  acid;  sodium  and 
potassium  hydro.xides;  chlorides, 
chloride  oxides,  chloride  hydroxides, 
bromides,  bromide  oxides,  iodides  and 
iodide  oxides;  nitrites  and  nitrates; 
acyclic  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives; 
polycarboxylic  acids  and  their 
derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxyamide-function  compounds  and 
amide-function  compounds  of  carbonic 
acid;  heterocyclic  compounds,  and 
nucleic  acids  and  their  salts:  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compounds;  synthetic 
organic  coloring  matter,  preparations 


based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  luminophores;  other  coloring 
matter:  printing  ink,  writing  or  drawing 
ink,  and  other  inks;  artificial  waxes  and 
prepared  waxes:  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  pcjlymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primary 
f[)rms;  polymers  of  vinyl  acetate  or  other 
vinvl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins. 
coumarone-indene  resins,  polyterpenes. 
p(j|ysulfides.  polysulfones,  and  other 
products  in  primary  forms:  and 
cellulose  and  its  chemical  derivatives  in 
primary  forms 

Zone  procedures  would  allow  the 
company  to  c:hi)ose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8%  ad  vulorem:  potential 
finished  products  have  rates  ranging 
from  duty-free  to  9.2%)  rather  than  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  (duty-free  to  9.2%:  average  of 
7%).  This  savings  from  inverted  tariffs 
would  be  the  primary  benefit  derived 
from  subzone  status.  FTZ  procedures 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition.  Flint  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plants  international 
competitiveness. 

In  accordance  with  the  Board  s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
S(K:retary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building — Suite  4100W, 
1099  14th  St.  NW  ,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW  ,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  16,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 


submitted  during  the  subsequent  15-day 
period  to  December  31.  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
11405  North  Pennsylvania  Street,  Suite 
106,  Carmel,  IN  46032. 

Dated:  October  10,  2002. 
Dennis  Puccinelli, 

Exfciitivr  Sprretary. 

IFK  U(K  .  02-26412  Filed  lO-lti-02:  8:4.5  am] 

BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  42-2002] 

Foreign-Trade  Zone  29 — Louisville,  KY; 
Application  for  Foreign-Trade  Subzone 
Status,  Flint  Ink  North  America 
Corporation,  (Pigments,  Inks,  and 
Varnish  Products),  Elizabethtown,  KY 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Louisville  and  Jefferson 
County  Riverport  Authority,  grantee  of 
FTZ  29,  requesting  special-purpose 
subzone  status  for  the  manufacturing 
and  distribution  facilities  (pigments, 
inks,  and  varnish  products)  of  Flint  Ink 
North  America  Corporation  (Flint  Ink) 
in  Elizabethtown.  Kentucky.  The 
application  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  October  7, 
2002. 

The  Flint  Ink  facilities  are  located  at 
two  sites  in  Elizabethtown:  (1)  305  Ring 
Road  (2  buildings,  147,694  square  feet  of 
enclosed  space  with  possible  addition  of 
138.631  square  feet,  on  102  acres);  and 
(2)  51  Harvest  Drive  (3  buildings, 
156,600  square  feet  of  enclosed  space, 
on  23  acres).  The  facilities  (175 
employees)  are  used  to  manufacture, 
test,  package,  and  warehouse  pigments, 
inks,  and  varnish  products  primarily  for 
use  by  the  graphic  arts  industry, 

Foreign-sourced  materials  account  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 
current  products,  and  may  include 
items  from  the  following  categories: 
Petroleum  oils  and  mineral  oils, 
distillates;  hydrogen  chloride  and 
chlorosulfuric  acid;  sodium  and 
potassium  hydroxides;  chlorides, 
chloride  oxides,  chloride  hydroxides, 
bromides,  bromide  oxides,  iodides  and 
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iodide  oxides;  nitrites  and  nitrates; 
acyclic  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives; 
polycarboxylic  acids  and  their 
derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxyamide-function  compounds  and 
amide-function  compoimds  of  carbonic 
acid;  heterocyclic  compounds,  and 
nucleic  acids  and  their  salts;  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compounds;  synthetic 
organic  coloring  matter,  preparations 
based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  liuninophores;  other  coloring 
matter;  printing  ink.  writing  or  drawing 
ink,  and  other  inks;  artificial  waxes  and 
prepared  waxes;  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  polymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primary 
forms;  polymers  of  vinyl  acetate  or  other 
vinyl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins, 
coiunarone-indene  resins,  polyterpenes, 
polysulfides,  polysulfones,  and  other 
products  in  primary  forms;  and 
cellulose  and  its  chemical  derivatives  in 
primary  forms. 

Zone  procedures  would  allow  the 
company  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8%  ad  valorem;  potential 
finished  products  have  rates  ranging 
from  duty-free  to  9.2%)  rather  than  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  (duty-free  to  9.2%;  average  of 
7%).  This  savings  from  inverted  tariffs 
would  be  the  primary  benefit  derived 
from  subzone  status.  FTZ  procediu-es 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition,  Flint  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 


Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington.  DC 
20005; or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  16,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  December  31,  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
601  West  Broadway,  Room  634B, 
Louisville.  KY  40202. 

Dated:  October  10.  2002. 
Dennis  Puccinelli. 
Executive  Secretary. 

[FR  Doc.  02-26413  Filed  10-16-02;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  43-2002] 

Foreign-Trade  Zone  47 — Boone 
County,  KY;  Application  For  Foreign- 
Trade  Subzone  Status  Flint  Ink  North 
America  Corporation  (Pigments,  Inks, 
and  Varnish  Products)  Erlanger,  KY 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Northern  Kentucky 
Foreign  Trade  Zone,  Inc./Greater 
Cincinnati  Foreign  Trade  Zone,  Inc., 
grantee  of  FTZ  47,  requesting  special- 
purpose  subzone  status  for  the 
manufacturing  and  distribution  facilities 
(pigments,  inks,  and  varnish  products) 
of  Fhnt  Ink  North  America  Corporation 
(Flint  Ink)  in  Erlanger,  Kentucky,  The 
apphcation  was  submitted  pursuant  to 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  October  7. 
2002. 

The  Flint  Ink  facilities  are  located  at 
1835  Airport  Exchange  Boulevard, 
Erlanger.  Kentucky  (97,926  square  feet 
of  enclosed  space  on  2.3  acres).  The 
facilities  (52  employees)  are  used  to 
manufacture,  test,  package,  and 
warehouse  pigments,  inks,  and  varnish 
products  primarily  for  use  by  the 
graphic  arts  industry. 


Foreign-sourced  materials  account  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 
current  products,  and  may  include 
items  from  the  following  categories: 
petroleum  oils  and   nineral  oils, 
distillates:  hydrog    i  chloride  and 
chlorosulfuric  aci-  .  sodium  and 
potassium  hydroxides;  chlorides, 
chloride  oxides,  chloride  hydroxides, 
bromides,  bromide  oxides,  iodides  and 
iodide  oxides;  nitrites  and  nitrates; 
acyclic  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives; 
polycarboxylic  acids  and  their 
derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxyamide-function  compounds  and 
amide-function  compounds  of  carbonic 
acid;  heterocyclic  compounds,  and 
nucleic  acids  and  their  saUs:  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compounds:  synthetic 
organic  coloring  matter,  preparations 
based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  luminophores;  other  coloring 
matter;  printing  ink,  writing  or  drawing 
ink,  and  other  inks;  artificial  waxes  and 
prepared  waxes;  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  polymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primary- 
forms :  polymers  of  vinyl  acetate  or  other 
vinyl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins, 
coumarone-indene  resins,  polyterpenes, 
polysulfides,  polysulfones,  and  other 
products  in  primary  forms:  and 
cellulose  and  its  chemical  derivatives  in 
primary  forms. 

Zone  procedures  would  allow  the 
company  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8%  ad  valorem:  potential 
finished  products  have  rates  ranging 
from  duty-free  to  9.2%)  rather  than  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  (duty-free  to  9.2%:  average  of 
7%).  This  savings  from  inverted  tariffs 
would  be  the  primary  benefit  derived 
from  subzone  status.  FTZ  procedures 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition.  Flint  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 
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In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  E.xecutive 
Secretary'  at  one  of  the  following 
addresses: 

1   Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board.  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4 lOOVV. 
1099  14th  St.  NVV.,  Washington.  DC 
20005; or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board. 
US  Department  of  Commerce.  FCB— 
Suite  4100VV.  1401  Constitution  Ave  . 
NW  .  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
December  16.  2002  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  December  31.  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center,  36 
East  7th  Street,  Suite  2650,  Cincinnati, 
OH  45202. 

Dated  Oi  tober  10.  2002. 
Dennis  Puccinelli, 

Exf^cutive  Sacretan.- 

[FR  Doc.  02-2M17  Filed  10-16-02;  8:45  ami 

BILLING  CODE  3S10-OS-I> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  44-2002] 

Foreign-Trade  Zone  189 — Kent-Ottawa- 
Muskegon  Counties,  Mi  Application  for 
Foreign-Trade  Subzone  Status,  Flint 
Inic  North  America  Corporation 
(Pigments,  Inlts,  and  Varnish 
Products),  hloiland  and  Zeeland,  Ml 

.\n  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Kent-Ottavva-Muskegon 
Foreign  trade  Zone,  grantee  of  FTZ  189. 
requesting  special-purpose  subzone 
status  for  the  manufacturing  and 
distribution  facilities  (pigments,  inks, 
and  varnish  products)  of  the  CDR 
Pigments  and  Dispersions  Division  of 
Flint  Ink  North  .America  Corporation 
(Flint  Ink)  in  Holland  and  Zeeland. 
Michigan.  The  application  was 
submitted  pursuant  to  the  Foreign-Trade 


Zones  Act,  as  amended  (19  U.S.C.  Bla- 
st u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  October  7.  2002. 

The  Flint  Ink  facilities  are  located  at 
two  sites:  (1)  471  Howard  Avenue, 
Holland.  Michigan  (3  buildings,  236,239 
square  feet  of  enclosed  space,  on  30 
acres);  and  (2)  9548  Adams,  Zeeland, 
Michigan  (1  building.  100,000  square 
feet,  on  18  acres).  The  facilities  (123 
employees)  are  used  to  manufacture, 
test,  package,  and  warehouse  pigments, 
inks,  and  varnish  products  primarily  for 
use  by  the  graphic  arts  industry. 

Foreign-sourced  materials  account  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 
current  products,  and  may  include 
items  from  the  following  categories: 
petroleum  oils  and  mineral  oils, 
distillates;  hydrogen  chloride  and 
chlorosulfuric  acid;  sodium  and 
potassium  hydroxides;  chlorides, 
chloride  oxides,  chloride  hydroxides, 
bromides,  bromide  oxides,  iodides  and 
iodide  oxides;  nitrites  and  nitrates; 
acyclic  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives; 
polycarboxylic  acids  and  their 
derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxyamide-function  compounds  and 
amide- function  compounds  of  carbonic 
acid;  heterocyclic  compounds,  and 
nucleic  acids  and  their  salts;  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compounds;  synthetic 
organic  coloring  matter,  preparations 
based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  luminophores;  other  coloring 
matter;  printing  ink,  writing  or  drawing 
ink.  and  other  inks;  artificial  waxes  and 
prepared  waxes:  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  polymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primary 
forms;  polymers  of  vinyl  acetate  or  other 
vinvl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins, 
coumarone-indene  resins,  polyterpenes. 
polysulfides.  poiysulfones,  and  other 
products  in  primary  forms:  and 
cellulose  and  its  chemical  derivatives  in 
primary  forms. 

Zone  procedures  would  allow  the 
company  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8%  ad  valorem:  potential 
finished  products  have  rates  ranging 
from  duty-free  to  9.2%)  rather  than  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  (duty-free  to  9.2%;  average  of 
7%).  This  savings  from  inverted  tariffs 


would  be  the  primary  benefit  derived 
from  subzone  status.  FTZ  procedures 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition,  Flint  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.,  NW..  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave.. 
NW..  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
December  16,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  December  31.  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
401  West  Fulton  Street,  Suite  309C, 
Grand  Rapids,  MI  49504. 

Dated:  October  10.  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc;.  02-26418  Filed  10-16-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doclcet  45-2002] 

Foreign-Trade  Zone  46— Cincinnati, 
OH;  Application  for  Foreign-Trade 
Subzone  Status;  Flint  Ink  Nortti 
America  Corporation  (Pigments,  Inics, 
and  Varnish  Products),  Cincinnati  and 
Lebanon,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Greater  Cinciimati  Foreign 
Trade  Zone,  Inc.,  grantee  of  FTZ  46, 
requesting  special-purpose  subzone 
status  for  the  manufacturing  and 
distribution  facilities  (pigments,  inks, 
and  varnish  products)  of  Flint  Ink  North 
America  Corporation  and  its  CDR 
Pigments  and  Dispersions  Division 
(Flint  hik)  in  Cinciimati  and  Lebanon, 
Ohio.  The  application  was  submitted 
pursuant  to  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u). 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
October  7,  2002. 

The  FUnt  Ink  facilities  are  located  at 
three  sites:  (1)  410  Glendale  Milford 
Road,  Cincinnati,  Ohio  (4  buildings, 
111,000  square  feet  of  enclosed  space, 
on  12.55  acres);  (2)  2675  Henkle  Drive, 
Lebanon,  Ohio  (1  building,  52.000 
square  feet  with  a  possible  addition  of 
5,000  square  feet,  on  6  acres);  and  4670 
Dues  Drive,  Cincinnati,  Ohio  (1 
building,  23,000  square  feet,  on  2.94 
acres).  The  facilities  (197  employees)  are 
used  to  manufacture,  test,  package,  and 
warehouse  pigments,  inks,  and  varnish 
products  primarily  for  use  by  the 
graphic  arts  industry. 

Foreign-sourced  materials  accoimt  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 
ciuxent  products,  and  may  include 
items  from  the  following  categories: 
petroleimi  oils  and  mineral  oils, 
distillates;  hydrogen  chloride  and 
chlorosulfuric  acid;  sodium  and 
potassium  hydroxides;  chlorides, 
chloride  oxides,  chloride  hydroxides, 
bromides,  bromide  oxides,. iodides  and 
iodide  oxides;  nitrites  and  nitrates; 
acyclic  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives; 
polycarboxylic  acids  and  their 
derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxyamide-function  compoimds  and 
amide-function  compoimds  of  carbonic 
acid;  heterocyclic  compoimds,  and 
nucleic  acids  and  their  salts;  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compoimds;  synthetic 
organic  coloring  matter,  preparations 


based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  luminophores;  other  coloring 
matter;  printing  ink,  writing  or  drawing 
ink,  and  other  inks;  artificial  waxes  and 
prepared  waxes;  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  polymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primary 
forms;  polymers  of  vinyl  acetate  or  other 
vinyl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins, 
coumarone-indene  resins,  polyterpenes, 
polysulfides,  poiysulfones,  and  other 
products  in  primary  forms;  and 
cellulose  and  its  chemical  derivatives  in 
primary  forms. 

Zone  procedures  would  allow  the 
company  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8  %  ad  valorem;  potential 
finished  products  have  rates  ranging 
from  duty-free  to  9.2  %)  rather  than  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  (duty-free  to  9.2  %;  average  of 
7%).  This  savings  from  inverted  tariffs 
would  be  the  primary  benefit  derived 
from  subzone  status.  FTZ  procedures 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition,  FHnt  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005; or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade- Zones  Board, 
U.S.  Department  of  Commerce.  FCB— 
Suite  4100W.  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  16.  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 


submitted  during  the  subsequent  15-day 
period  to  December  31.  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center.  36 
East  7th  Street,  Suite  2650,  Cincinnati. 
OH  45202. 

Dated:  October  10.  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 
|FR  Doc.  02-26419  Filed  10-16-02;  8:45  am] 

BILUNG  CODE  3510-DS-P 

DEPARTMENT  OF  COIMMERCE 

Foreign-Trade  Zones  Board 
[Doclcet  46-2002] 

Foreign-Trade  Zone  105— Providence, 
Rl;  Application  for  Foreign-Trade 
Subzone  Status,  Flint  inic  North 
America  Corporation  (Pigments,  Inlts, 
and  Varnish  Products),  Lincoln,  Ri 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Rhode  Island  Economic 
Development  Corp.,  grantee  of  FTZ  105, 
requesting  special-purpose  subzone 
status  for  the  manufacturing  and 
distribution  facilities  (pigments,  inks. 
and  varnish  products)  of  Flint  Ink  North 
America  Corporation  (Flint  Ink)  in 
Lincoln.  Rhode  Island.  The  application 
was  submitted  pursuant  to  the  Foreign- 
Trade  Zones  Act.  as  amended  (19  U.S.C. 
81a-81u),  and  the  regulations  of  the 
Board  (15  CFR  part  400).  It  was  formally 
filed  on  October  7,  2002. 

The  Flint  Ink  facilities  are  located  at 
40  Albion  Road,  Lincoln,  Rhode  Island 
(21.930  square  feet  of  enclosed  space  on 
3.5  acres).  The  facilities  (26  employees) 
are  used  to  manufacture,  test,  package, 
and  warehouse  pigments,  inks,  and 
varnish  products  primarily  for  use  by 
the  graphic  arts  industry 

Foreign-sourced  materials  account  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 
current  products,  and  may  include 
items  from  the  following  categories: 
petroleum  oils  and  mineral  oils, 
distillates;  hydrogen  chloride  and 
chlorosulfuric  acid;  sodium  and 
potassium  hydroxides;  chlorides, 
chloride  oxides,  chloride  hydroxides, 
bromides,  bromide  oxides,  iodides  and 
iodide  oxides;  nitrites  and  nitrates; 
acyclic  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives: 
polycarboxylic  acids  and  their 
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derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxvamide-funrtion  compounds  and 
amide-function  compounds  of  carbonic 
acid;  heterocyclic  compounds,  and 
nucleic  acids  and  their  salts;  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compounds;  synthetic 
organic  coloring  matter,  preparations 
based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  luminophores;  other  coloring 
matter;  printing  ink,  writing  or  drawing 
ink,  and  other  inks;  artificial  waxes  and 
prepared  waxes;  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  polymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primary 
forms;  polymers  of  vinyl  acetate  or  other 
vinyl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins. 
coumarone-indene  resins,  polyterpones. 
polysulfides.  polysulfones,  and  other 
products  in  primary  forms;  and 
cellulose  and  its  chemical  derivatives  in 
primary-  forms 

Zone  procedures  would  allow  the 
company  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8%  ad  valorem,  potential 
finished  products  have  rates  ranging 
from  duty-free  to  9.2%)  rather  than  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  (duty-free  to  9.2%;  average  of 
7%)  This  savings  from  inverted  tariffs 
would  be  the  primary'  benefit  derived 
from  subzone  status  FTZ  procedures 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition.  Flint  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4 lOOW, 
1099  14th  St  NW.,  Washington,  DC 
20005;  or 


2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
US.  Department  of  (Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  16,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  December  31,  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspec;tion  at  the  Office  of  the 
Foreign-Trade  Zones  Boards  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
(kimmerce  Export  Assistance  Center. 
One  West  Exchange  Street,  Providence, 
Rl  02903. 

Dated:  October  10.  2002 
Dennis  Puccinelli, 

h^\rt  utnr  Sfcrctary. 

|FR  Doc.  02-26420  Filed  10-16-02;  8:45  am] 

BILLING  CODE  3S1(M>S-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  47-2002] 

Foreign-Trade  Zone  21 — Charleston, 
SC;  Application  for  Foreign-Trade 
Subzone  Status,  Flint  Ink  North 
America  Corporation,  (Pigments,  Inks, 
and  Varnish  Products),  Beaufort,  SC 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Carolina  State  Ports 
Authority,  grantee  of  FTZ  21,  requesting 
special-purpose  subzone  status  for  the 
manufacturing  and  distribution  facilities 
(pigments,  inks,  and  varnish  products) 
of  Flint  Ink  North  America  Corporation 
(Flint  Ink)  in  Beaufort,  South  Carolina. 
The  application  was  submitted  pursuant 
to  the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  October  7, 
2002 

The  Flint  Ink  facilities  are  located  at 
224  Parker  Drive.  Beaufort.  South 
Carolina  (69.200  square  feet  of  enclosed 
space  on  27  acres).  The  facilities  (33 
employees)  are  used  to  manufacture, 
test,  package,  and  warehouse  pigments, 
inks,  and  varnish  products  primarily  for 
use  by  the  graphic  arts  industry. 

Foreign-sourced  materials  account  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 
current  products,  and  may  include 
items  from  the  following  categories: 
petroleum  oils  and  mineral  oils, 
distillates;  hydrogen  chloride  and 


chlorosulfuric  acid;  sodium  and 
potassium  hydroxides;  chlorides, 
chloride  oxides,  chloride  hydroxides, 
bromides,  bromide  oxides,  iodides  and 
iodide  oxides;  nitrites  and  nitrates; 
acyclic  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives; 
polycarboxylic  acids  and  their 
derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxyamide-function  compounds  and 
amide-function  compounds  of  carbonic 
acid;  heterocyclic  compounds,  and 
nucleic  acids  and  their  salts;  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compounds;  synthetic 
organic  coloring  matter,  preparations 
based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  luminophores;  other  coloring 
matter;  printing  ink,  writing  or  drawing 
ink,  and  other  inks;  artificial  waxes  and 
prepared  waxes;  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  polymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primary 
forms;  polymers  of  vinyl  acetate  or  other 
vinyl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins, 
coumarone-indene  resins,  polyterpenes, 
polysulfides,  polysulfones.  and  other 
products  in  primary  forms;  and 
cellulose  and  its  chemical  derivatives  in 
primary  forms. 

Zone  procedures  would  allow  the 
company  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8%  ad  valorem;  potential 
finished  products  have  rates  ranging 
from  duty-free  to  9.2%)  rather  them  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  (duty-free  to  9.2%;  average  of 
7%).  This  savings  from  inverted  tariffs 
would  be  the  primary  benefit  derived 
from  subzone  status.  FTZ  procedures 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition,  Flint  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
application  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  peirties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
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Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board.  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W. 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board. 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave.. 
NW,,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
December  16,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  December  31,  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Niunber  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center. 
5300  International  Boulevard,  Suite 
201-C,  Charleston.  SC  29418. 

Dated:  October  10,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[PR  Doc.  02-26415  Filed  10-16-02;  8:45  am] 
BiLUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1251] 

Approval  of  Processing  Activity  Within 
Foreign-Trade  Zone  113  Midlothian, 
TX;  Siemens  Westinghouse  Power 
Corporation  (Inc.).  (Industrial  Power 
Generation  Equipment) 

Piu^uant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u) 
(the  Act),  the  Foreign-Trade  Zones 
Board  (the  Board)  adopts  the  following 
Order: 

WHEREAS,  Foreign-Trade  Zone 
Operations,  Inc.,  operator  of  FTZ  113, 
has  requested  authority  on  behalf  of 
Siemens  Westinghouse  Power 
Corporation  (Inc.),  to  process  foreign- 
origin  turbines  and  domestic  industrial 
power  generators  under  zone 
procediu-es  within  FTZ  113  (filed  4-29- 
2002,  FTZ  Docket  21-2002),  and; 

WHEREAS,  the  application  seeks  FTZ 
authority  to  admit  foreign-origin  steam 
turbines  and  domestically-produced 
electric  generators  and  to  withdraw  the 
equipment  for  entry  as  generator  sets; 
and. 


WHEREAS,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (67  FR  31180,  5-9-2002);  and, 

WHEREAS,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

NOW,  THEREFORE,  the  Board  hereby 
approves  the  request,  subject  to  the  Act 
and  the  Board's  regulations,  including 
Section  400.28. 

Signed  in  Washington,  DC.  this  7th  dHV  of 
October.  2000. 
Faryar  Shirzad. 

Assistant  Secretan.-  of  Conimerca  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 
E.xecutive  Secrt-tary. 

[FR  Doc.  02-26414  Filed  10-16-02;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Doclcet  48-2002] 

Foreign-Trade  Zone  185— Culpeper, 
Virginia;  Application  For  Foreign-Trade 
Subzone  Status,  Flint  ink  North 
America  Corporation  (Pigments,  inlcs, 
and  Varnish  Products)  Weyers  Cave, 
VA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Culpeper  County  Chamber 
of  Commerce,  grantee  of  FTZ  185. 
requesting  special-purpose  subzone 
status  for  the  manufacturing  and 
distribution  facilities  (pigments,  inks, 
and  varnish  products)  of  Flint  Ink  North 
America  Corporation  (Flint  hik)  in 
Weyers  Cave,  Virginia.  The  application 
was  submitted  pursuant  to  the  Foreign- 
Trade  Zones  Act,  as  amended  (19  U.S.C. 
81a-81u),  and  the  regulations  of  the 
Board  (15  CFR  part  400).  It  was  formally 
filed  on  October  7,  2002. 

The  Flint  Ink  facilities  are  located  at 
two  sites  in  Weyers  Cave:  (1)  106 
Triangle  Drive  (57,500  square  feet  of 
enclosed  space  on  7.1  acres);  and  (2)  447 
Weyers  Cave.  Road  (52,000  square  feet 
of  enclosed  space  on  22.455  acres.  The 
facilities  (51  employees)  are  used  to 
manufacture,  test,  package,  and 
warehouse  pigments,  inks,  and  varnish 
products  primarily  for  use  by  the 
graphic  arts  industry. 

Foreign-sourced  materials  account  for 
approximately  10  to  50  percent  of  the 
finished-product  value  of  Flint  Ink's 


current  products,  and  may  include 
items  from  the  following  categories: 
petroleum  oils  and  mineral  oils, 
distillates;  hydrogen  chloride  and 
chlorosulfuric  acid;  sodium  and 
potassium  hydroxid'  <;  chlorides, 
chloride  oxides,  chl     ide  hydroxides, 
bromides,  bromide  oxides,  iodides  and 
iodide  oxides;  nitrites  and  nitrates; 
acyclic  alcohols  and  their  derivatives; 
phenols  and  phenol-alcohols;  ketones, 
quinines,  and  their  derivatives; 
polycarboxylic  acids  and  their 
derivatives;  carboxylic  acids  and  their 
derivatives;  amine  function  compounds; 
carboxvamide-function  compounds  and 
amide-function  compounds  of  carbonic 
acid;  heterocyclic  compounds,  and 
nucleic  acids  and  their  salts;  nucleic 
acids  and  their  salts,  and  other 
heterocyclic  compounds;  synthetic 
organic  coloring  matter,  preparations 
based  thereon,  and  synthetic  organic 
products  used  as  fluorescent  brightening 
agents  or  luminophores;  other  coloring 
matter;  printing  ink.  writing  or  drawing 
ink.  and  other  inks:  artificial  waxes  and 
prepared  waxes;  rosin,  resin,  and 
derivatives  thereof;  reaction  initiators, 
reaction  accelerators,  and  catalytic 
preparations;  polymers  of  vinyl  chloride 
or  other  halogenated  olefins  in  primar>- 
forms;  polymers  of  vinyl  acetate  or  other 
vinyl  esters,  and  other  vinyl  polymers, 
in  primary  forms;  petroleum  resins, 
coumarone-indene  resins,  polyterpenes, 
polysulfides.  polysulfones.  and  other 
products  in  primary  forms;  and 
cellulose  and  its  chemical  derivatives  in 
primary  forms. 

Zone  procedures  would  allow  the 
company  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (the 
primary  initial  finished  product  has  a 
duty  rate  of  1.8%  ad  valorem:  potential 
finished  products  have  rates  ranging 
from  duty-free  to  9.2%)  rather  than  the 
duty  rates  that  would  otherwise  apply  to 
the  foreign-sourced  materials  noted 
above  (duty-free  to  9.2%;  average  of 
7%).  This  savings  from  inverted  tariffs 
would  be  the  primary  benefit  derived 
from  subzone  status.  FTZ  procedures 
would  also  exempt  Flint  Ink  from 
Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
In  addition,  Flint  Ink  states  that  it 
would  realize  logistical/procedural  and 
other  benefits.  FTZ  status  may  also 
make  a  site  eligible  for  benefits  provided 
under  state/local  programs.  The 
appHcation  indicates  that  the  savings 
from  zone  procedures  will  help  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
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the  Board.  Public  comment  is  invited 
from  interested  parties.  Submissions 
(original  and  .3  copies)  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  one  of  the  following 
addresses: 

1   Submissions  Via  Express/Package 
Deliver\-  Ser\ices:  Foreign-Trade-Zones 
Board.  US  Department  of  Commerce. 
Franklin  Court  Building — Suite  4100W. 
1099  14th  St.  NW..  Washington.  DC 
20005:  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade- Zones  Board, 
U.S.  Department  of  Commerce.  Ff    - 
Suite  4100VV.  1401  Constitution  Ave  . 
NW.,  Washington,  DC:  20230. 

The  closing  period  for  their  receipt  is 
December  16.  2002  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  to  lanuary  2.  2003. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Ciffice  of  the 
Foreign-Trade  Zones  Boards  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  Culpeper  County 
Chamber  of  Commerce,  109  South 
Commerce  Street,  Culpeper.  VA  22701 

Dated   Ortoher  U)   2U02. 
Dennis  Puccinelli, 
Executive  Secretary. 

!KR  D(K    02-2R41fi  Filed  10-16-02:  8:43  arn| 
BILLING  CODE  15ia-OS-l> 


DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-570-825] 

Sebacic  Acid  from  the  People's 
Republic  of  China;  Notice  of 
Rescission  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  .Administration. 
Department  of  Ciommerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  August  27.  2002,  in 
response  to  requests  by  two  exporters, 
the  Department  of  Commerce  initiated 
an  administrative  review  of  the 
antidumping  duty  rjrder  on  sebacic  acid 
from  the  Peoples  Republic  of  China. 
The  period  (jf  review  is  [ulv  1.  2001. 
through  lune  30.  2002.  The  requests  for 
administrative  review  were  made  by 
two  exporters  of  the  subject 
merchandise.  Guangdong  ('hemicals 
Import  and  Export  Co.  and  Tianjin 
Chemicals  Import  and  Export  Co.  This 


review  has  now  been  rescinded  as  a 
result  of  the  timely  withdrawal  of  the 
requests  for  administrative  review  by 
both  exporters,  as  no  other  interested 
party  requested  the  review. 
EFFECTIVE  DATE:  October  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Slrollo,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230.  telephone:  (202) 
482-0629. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwi.se  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
regulations  of  tht;  Department  of 
C^ommerci?  (the  Department)  are  to  19 
CFR  part  351  (2002). 

Background 

On  luly  1.  2002.  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  sebacic  acid 
from  the  People's  Republic  of  C^hina 
(PRC).  See  Antidumping  or 
Countervailing  Duty  Order.  Finding,  or 
Suspended  Investigation:  Opportunitv 
To  Request  Administrative  Review.  67 
FR  44172  (July  1.  2002).  On  [uly  10. 
2002.  two  exporters,  (iuangdong 
Cihemicals  Import  and  Export  Co. 
(Guangdong)  and  Tianjin  Chemicals 
Import  and  Export  Co.  (Tianjin), 
requested  an  administrative  review  of 
this  antidumping  duty  order  on  sebacic 
acid  from  the  PRC. 

In  accordance  with  19  CFR 
351.221(b)(1),  we  initiated  this  review 
on  August  27.  2002.  covering  the  period 
of  luly  1.  2001.  through  |une  30.  2002. 
See  Initiation  of  Antidumping  and 
Counteniiiling  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Port.  67  FR  55000  (.Aug.  27.  2002).  On 
SeptiMiiber  10.  2002,  both  exporters 
withdrew  their  requests  for 
administrative  review. 

Rescission  of  Review 

Guangdong  and  Tianjin  timely 
withdrew  their  requests  for 
administrative  review  for  the  above- 
referenced  period  cm  September  10, 
2002.  Therefore,  because  no  other 
interested  party  requested  a  review  of 
either  Guangdong  or  Tianjin  for  this 


period  of  review,  in  accordance  with  19 
CFR  351.213(d)(1)  and  consistent  with 
our  practice,  we  are  rescinding  this 
review  of  the  antidumping  order  on 
sebacic  acid  from  the  PRC  for  the  period 
of  July  1,  2001,  through  June  30.  2002. 
This  notice  is  published  in  accordance 
with  section  751  of  the  Act  and  19  CFR 
351.213(d)(4). 

Dated:  October  9.  2002. 
Louis  Apple, 

Acting  Deputy  Assistant  Secretarylmport 
.■\dministratinn.  Group  I. 

(FR  Do( .  02-26407  Filed  10-16-02;  8:45  am] 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W.  U.S.  Department  of 
Commerce.  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  02-041.  Applicant: 
The  Ohio  State  University,  Materials 
Science  and  Engineering,  2041  College 
Road.  Columbus.  OH  43210.  Instrument: 
Electron  Microscope.  Model  Tecnai  F20 
S-TWIN.  Manufacturer:  FE\  Company. 
The  Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
morphological  and  structural  studies  of 
ceramics  and  metals,  including  high 
temperature  superconductors,  high 
temperature  metal  alloys,  evaporated 
metal  thin  films,  silicon  bicrystals.  soils 
and  geological  minerals,  polymers  and 
p(jssibly  some  biological  samples.  Also. 
the  instrument  will  be  used  to  measure 
the  morphologv  and  orientation  of 
grains  and  particles,  as  well  as  the 
structure,  long  and  short  range  ordering, 
number  and  type  of  defects  and  the 
elemental  composition  of  various 
phases  in  the  materials.  Application 
accepted  by  Commissioner  of  Customs; 
September  25,  2002. 
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Docket  Number  02-042.  Applicant: 
The  Pennsylvania  State  University, 
Microarray  Facility,  Wartik  Laboratory, 
University  Park,  PA  16802.  Instrument: 
Plate  Filler,  Model  QFill2. 
Manufacturer:  Genetix  Limited,  United 
Kingdom.  Intended  Use:  The  instrument 
is  intended  to  be  used  to  rapidly 
dispense  growth  mediiun  into  96  and 
384-well  microtitre  plates  to  support 
bacterial  growth  for  molecular  biology 
experiments.  The  gene  and  genome 
sequences  of  an  organism  under  study 
will  be  cloned  into  small  circular  DNA 
molecules  ("plasmids")  that  are  grown 
inside  standard  E.  coli  bacteria  in  any 
molecular  or  genomics  laboratory  for 
use  in  performing  the  experiments. 
Objectives  pursued  in  the  course  of  the 
investigations  are:  (a)  Gene  discovery, 
(b)  gene  sequence  characterization,  (c) 
discovery  of  expressed  gene  sequences, 
and  (d)  genome-wide  description  of 
gene  expression  patterns  in  different 
tissues.  Application  accepted  by 
Commissioner  of  Customs:  September 
26,  2002. 

Docket  Number:  02-043.  Applicant: 
The  Pennsylvania  State  University. 
Microarry  Facility,  Wartik  Laboratory, 
University  Park.  PA  16802.  Instrument: 
Colony  Picking/ Arraying  Robot,  Model 
Q  PixII.  Manufacturer  Genetix  Limited, 
United  Kingdom.  Intended  Use:  The 
instrument  is  intended  to  be  used  to 
manipulate  (pick,  transfer,  sort  or 
replicate)  bacterial  colonies  that  contain 
either  circular  plasmids  or  viral  phage 
particles.  The  plasmids  and  phage  in 
timn  will  contain  fragments  (clones)  of 
DNA  or  expressed  gene  sequences 
(cDNAs)  firom  an  organism  of  interest. 
Libraries  of  DNA  or  cDNA  are  used  to 
map  and  study  the  sequence  of  genes  in 
the  genome,  and  to  obtain  information 
about  which  genes  are  expressed  in  an 
organism  at  a  given  time.  Objectives 
pursued  in  the  course  of  the 
investigations  are:  (a)  Gene  discovery, 
(b)  gene  sequence  characterization,  (c) 
discovery  of  expressed  gene  sequences 
and  (d)  genome-wide  description  of 
gene  expression  patterns  in  different 
tissues.  Application  accepted  by 
Commissioner  of  Customs:  September 
26,  2002. 

Docket  Number  02-045.  Applicant: 
University  of  Vermont,  College  of 
Medicine,  Molecular  Physiology  & 
Biophysics,  HSRF,  Room  120,  149 
Beaumont  Avenue,  Burlington,  VT 
05405.  Instrument:  Electron  Microscope, 
Model  Tecnai  12  TWIN.  Manufacturer 
FEI  Company,  The  Netherlands. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  carry  out 
structural  studies  of  biological  samples 
for  the  purpose  of  biomedical  research 


involving  metabolic  enzymes.  The 
enzymes  will  be  isolated  from  yeast  and 
plunged  into  liquid  ethane  to  preserve 
their  structure  and  samples  will  be 
analyzed.  An  enzyme  goes  through 
different  steps  or  stages  as  it  performs 
its  task  in  the  cell.  By  analyzing  all  the 
different  states  of  the  enzyme,  a  better 
understanding  of  its  function  can  be 
achieved.  Application  accepted  by 
Commissioner  of  Customs:  October  1, 
2002. 

Gerald  A.  Zerdy, 

Program  Manager.  Stat utor\- Import  Programs 

Staff. 

|FR  Doc.  02-26409  Filed  10-16-02:  8:45  am) 

BILLING  CODE  351CM)S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Texas  Health  Science 
Center  at  Tyler;  Notice  of  Decision  on 
Application  for  Duty-Free  Entry  of 
Electron  Microscope 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building. 
1099  14th  Street,  NW.,  Washington.  DC. 

Docket  Number  02-037.  Applicant: 
University  of  Texas  Health  Science 
Center  at  Tyler.  Tyler,  TX  75708-3154. 
Instrument:  Electron  Microscope,  Model 
JEM-1230.  Manufacturer  JEOL  Ltd., 
Japan.  Intended  Use:  See  notice  at  67  FR 
58355,  September  16,  2002.  Order  Date: 
June  26.  2002. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  the 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 

Gerald  A.  Zerdy. 

Program  Manager.  Statutor\-  Import  Programs 

Staff 

[FR  Doc.  02-26408  Filed  10-16-02:  8:45  am] 

BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award 

AGENCY:  National  Institute  of  Standards 

and  Technology.  Department  of 

Commerce. 

ACTION:  Notice  of  ^  'osed  meeting. 


SUMMARY:  Purst     .i  to  the  Federal 
Advisory  Comn  .ttee  Act.  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the  Judges 
Panel  of  the  Malcolm  Baldrige  National 
Quality  Award  will  meet  Tuesday. 
November  12.  2002.  9  a.m.  to  5:30  p.m.: 
Wednesday.  November  13.  2002.  8  a.m. 
to  5:30  p.m.:  Thursday.  November  14. 
2002,  8  a.m.  to  5:30  p.m.:  Friday. 
November  15.  2002,  8  a.m.  to  3  p.m.  The 
Judges  Panel  is  c  jmposed  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce.  The  purpose 
of  this  meeting  is  to  review  the  site  visit 
process,  review  the  final  judging  process 
and  meeting  procedures,  final  judging  of 
the  2002  applicants,  learnings  and 
improvements  for  2003  judging  cycle, 
update  on  the  2003  program  and  review 
2003  judges  calendar.  The  review 
process  involves  examination  of  records 
and  discussions  of  applicant  data,  and 
will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)(4)  of 
Title  5.  United  States  Code. 
DATES:  The  meeting  will  convene 
November  12,  2002  at  8  a.m.  and 
adjourn  at  3  p.m.  on  November  15, 
2002.  The  entire  meeting  will  be  closed. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology.  Building  222.  Red  Training 
Room,  Gaithersburg.  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harry  Hertz.  Director.  National  Quality 
Program,  National  Institute  of  Standards 
and  Technology.  Gaithersburg. 
Maryland  20899.  telephone  number 
(30l")  975-2361. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
February  11,  2002,  that  the  meeting  of 
the  Judges  Panel  will  be  closed  pursuant 
to  Section  10(d)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  2.  as 
amended  by  Section  5(c)  of  the 
Government  in  the  Sunshine  Act.  Pub. 
L.  94-409.  The  meeting,  which  involves 
examination  of  Award  applicant  data 
from  U.S.  companies  and  a  di.scussion 
of  this  data  as  compared  to  the  Award 
criteria  in  order  to  recommend  Award 
recipients,  may  be  closed  to  the  public 
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in  accordance  with  Section  552b(c)(4)  of 
Title  5.  United  States  Code,  because  the 
meetings  are  likelv  to  disclose  trade 
secrets  and  commercidl  or  financial 
information  obtained  from  a  person 
which  is  privileged  or  confidential. 

Dated:  C)«:tober  10,  2002. 
.\rden  I,.  Bement.  Jr., 

Dirt',  to: 

IFR  D(K    02-26436  Filed  10-16-02;  8:43  am) 

BILLING  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  092702B} 

Marine  Mammals;  File  No.  358-1585-02 

AGENCY:  National  Marine  Fisheries 
Ser\  ice  (NMFS).  National  Oceanic  and 
.Atmospheric  Administration  (NOAA), 
Commerce. . 
ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Alaska  Department  of  Fish  and  Game, 
Division  of  Wildlife  Conservation,  P.O. 
Box  25526.  luneau.  AK.  has  been  issued 
an  amendment  to  scientific  research 
Permit  No.  358-1585-01. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289:  fax  (301)713-0376;  and 

Protected  Resources  Division.  Alaska 
Region.  NMFS,  P.O.  Bo.x  21668,  [uneau, 
AK  99802-1668:  phone  (907)586-7221; 
fax  (907)586-7249: 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Carrie  Hubard 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  August 
5.  2002.  notice  was  published  in  the 
Federal  Register  (67  FR  50632)  that  an 
amendment  of  Permit  No.  358-1585-01 
issued  April  12,  2002,  had  been 
requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  pt 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

The  Permit  was  amended  to  allow  the 
Holder  to  expand  the  research  protocol 
to  include  implantation  of  subcutaneous 
transmitters  in  harbor  seals.  Ten  seals 
will  be  used  in  the  initial  study 
followed  bv  50  seals  in  2003. 


Reauthorization  to  continue  research  is 
required  based  on  results  of  the  initial 
implants  and  the  full  field  season. 

Dated:  October  10.  2()():i 
Trevor  Spradlin, 

Ai  tiii^  Chiff.  hriuils.  Conservation  and 
Education  Division,  Office  of  Protected 
Hfsoun  fs.  Motional  Marine  Fisheries  Sen  ice. 
IFR  U..(  .  02-26427  Filed  10-16-02;  8:45  am) 

BILLING  CODE  3S1&-22'S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  100102B] 

Stock  Assessment  of  Large  Coastal 
Sharks  in  the  U.S.  Atlantic  and  Gulf  of 
Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
f^ommerce. 

ACTION:  Notice  of  availabilitv. 


SUMMARY:  NMFS  announces  the 
availability  of  a  stock  assessment  report 
on  large  coastal  sharks  (LCS)  in  the 
Atlantic  and  (iulf  of  Mexico,  prepared 
by  the  NMFS  Southeast  Fisheries 
Science  Center,  and  a  final  meeting 
report  of  the  shark  evaluation  workshop 
held  in  Panama  City,  FL.  June  24 
through  June  28,  2002. 
ADDRESSES:  Written  requests  for  copies 
of  these  reports  should  be  sent  to  Karyl 
Brewster-Geisz,  Highly  Migratory- 
Species  Management  Division  (F/SFl), 
National  Marine  Fisheries  Service 
(NMFS),  1315  East-West  Highway. 
Silver  Spring,  MD  20910,  or  may  be  sent 
via  facsimile  (fax)  to  301-713-1917. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karvl  Brewster-Geisz,  (301)  713-2347: 
fax  (301)  71:1-1917. 

SUPPLEMENTARY  INFORMATION:  Numerous 
species  of  LCS  are  caught  in  directed 
and  incidental  fisheries  by  commercial 
and  rec:reational  fishermen  along  the 
U.S.  Atlantic  and  Gulf  of  Mexico  coasts. 
The  species  in  this  management  group 
presently  include,  but  are  not  limited  to, 
sandbar,  blacktip,  silky,  tiger,  spinner, 
and  bull  sharks.  The  previous  stock 
as.sessment  of  LCS  was  conducted  in 
1998  and  classified  this  group  as  being 
overfished.  A  substantial  amount  of 
information  has  become  available  since 
then,  including  four  more  years  of  catch 
estimates,  new  biological  data,  and 
extended  fishery-independent  and 
fishery-dependent  catch  rate  series.  The 
final  meeting  report  summarizes 
discussions  of  the  available  data,  how 
the  data  should  be  used,  and  the  types 


of  models  and  sensitivity  tests  that 
should  conducted.  The  stock  assessment 
report  uses  this  information  to  estimate 
the  status  of  LCS  and  to  project  their 
future  abundance  under  a  variety  of 
future  catch  levels  in  waters  off  the  U.S. 
Atlantic  and  Gulf  of  Mexico  coasts. 

Authority:  16  U.S.C.  971  el  seq.  and  1801 
et  seq. 

Dated:  October  9,  2002. 
)ohn  H.  Dunnigan. 

Director.  Office  of  Sustainable  Fisheries. 
.\ational  Marine  Fisheries  Senire. 
IFR  Doc.  02-26428  Filed  10-16-02;  8:4.5  ami 
BILLING  CODE  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Costa  Rica 

October  10.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  Web  site  at  http:// 
vx-ww'. customs. gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
.Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  Costa  Rica  and 
exported  during  the  period  January  1, 
2003  through  December  31.  2003  are 
based  on  limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 


rtr\'t    I  T'Um 
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limits  and  guaranteed  access  levels  for 
2003. 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualify  for  quota-free  entiy  under  the 
Trade  and  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001), 
Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474. 
published  on  April  3,  1998. 

lames  C.  Leonard  HI, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  10,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2003.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 
beginning  on  January  1.  2003  and  extending 
through  December  31.  2003,  in  excess  of  the 
following  restraint  limits: 


Category 

Twelve-month  limit 

340/640 

342/642 

347/348 

443 

447 

1.728,466  dozen. 
638,074  dozen. 
2,912,850  dozen. 
234,722  numbers. 
12,655  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  25.  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3,  1998),  you  are 


directed  to  establish  guaranteed  access  levels 
for  properly  certified  cotton,  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories  which  are  assembled  in  Costa  Rica 
from  fabric  formed  and  cut  in  the  United 
States  and  re-exported  to  the  United  States 
from  Costa  Rica  during  the  period  beginning 
on  [anuary  1.  2003  and  extending  through 
December  31.  2003: 


T" 


Category 


Guaranteed  access 

level 


340/640 
342/642 
347/348 

443 

447  


650.000  dozen. 
250.000  dozen. 
1,500,000  dozen. 
200.000  numbers. 
4,000  dozen. 


Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  May  15.  1990  (55  FR  21074).  as 
amended,  shall  be  denied  entry  unless  the 
Government  of  Costa  Rica  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Access 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States, for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely. 
James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.02-26402  Filed  10-16-02;  8:45  am] 

BILUNG  CODE  3510-DR-S 


DEPARTMErfT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Business  Practice 
implementation  Board;  Notice  of 
Advisory  Committee  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Business  Practice 
Implementation  Board  (DBB)  will  meet 
in  open  session  on  Tuesday,  October  29, 
2002,  at  the  Pentagon,  Washington,  DC 
from  0900  until  1000.  The  mission  of 
the  DBB  is  to  advise  the  Senior 
Executive  Council  (SEC)  and  the 
Secretary  of  Defense  on  effective 


strategies  for  implementation  of  best 
business  practices  of  interest  to  the 
Department  of  Defense.  At  this  meeting, 
the  Board's  Human  Resources  Task 
Group  will  deliberate  on  its  findings 
and  proposed  recommendations  related 
to  tasks  assigned  earlier  this  year. 

DATES:  Tuesdav.  October  29,  2002,  0900 
to  1000. 

ADDRESSES:  Pentagon,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Defense  Business  Practice 
Implementation  Board.  1100  Defense 
Pentagon.  Washington.  DC  20301-1100. 
via  E-mail  at  DBB<^osd. pentagon. mil.  or 
via  phone  at  (703)  695-0505. 
SUPPLEMENTARY  INFORMATION:  Members 
of  the  public  who  wish  to  attend  the 
meeting  must  contact  the  Defense 
Business  Practices  Implementation 
Board  no  later  than  Wednesday,  October 
23  for  further  information  about 
admission  as  seating  is  limited. 
Additionally,  those  who  wish  to  make 
oral  comments  or  deliver  written 
comments  should  also  request  to  be 
scheduled,  and  submit  a  written  text  of 
the  comments  by  Monday,  October  21  to 
allow  time  for  distribution  to  the  Board 
members  prior  to  the  meeting. 
Individual  oral  comments  will  be 
limited  to  five  minutes,  with  the  total 
oral  comment  period  not  exceeding 
thirty-minutes. 

Dated:  October  9.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  oi  Defense 

[FR  Doc.  02-263.52  Filed  10-16-02;  8:45  am] 

BILLING  CODE  5001 -OS-M 


DEPARTIWENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense. 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 


SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
1300,  Thursday.  October  17.  2002  and 
0900,  Friday.  October  18,  2002 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway. 
Suite  500  Arlington.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Cox.  AGED  Secretariat,  1745 
Jefferson  Davis  Highway.  Crystal  Square 
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Four,  Suite  500.  Arlington.  Virginia 

22202. 

SUPPLEMENTARY  INFORMATION:  Tho 

mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secrelarv'  of 
Defense  for  Acquisition  and 
Technologv.  to  the  Director  of  Defense 
Research  and  Engineering  (DDR.KtE).  and 
through  the  DDR&E  to  the  Director. 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  the  Miiitarv 
Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  he 
limited  to  review  of  research  and 
development  programs  which  the 
Miiitarv  Departments  propose  to  initiate 
with  industrv.  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No  92-463.  as  amended,  (5 
use.  App.  «?  10(d))  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
use.  552b(c)(l).  and  that  accordinglv. 
this  meeting  will  be  closed  to  tht: 
public. 

Datt'd   October  0,  2002. 
Patricia  L.  Toppings. 
Altcrmite  OSD  Federal  Register  Liaison 
OffictT.  Department  of  Defense. 
|FR  Dor   02-26,148  Filed  10-16-02;  8;4.=i  ami 
BILLING  CODE  5001 -(»-«« 


DEPARTME^^•  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

agency:  Department  of  Defense, 
Advis()r\'  Group  on  Electron  Devices. 
action:  Notice. 


SUMMARY:  Working  Group  C  (Electro- 
Optics)  of  the  DoD  .^dvisorv-  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday.  November  26.  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institutes  for  Research 
Services.  1745  lefferson  Davis  Highway. 
Suite  500.  Arlington.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elise  Rabin,  AGED  Secretariat.  1745 


Jefferson  Davis  Highway.  Crystal  Square 
Four.  Suite  500,  Arlington,  Virginia 
22202 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agencv  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Miiitarv  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended,  (5 
U.S.C.  App  *}  10(d)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l),  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  October  9.  2002. 
Patricia  I..  Toppings, 
AltL'nuite  OSD  Ffdt:ml  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Dm    (i2-2HUq  Filed  lO-lfi-02;  8:45  ami 

BILLING  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisorv  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 

Electron  Devices  (AGED)  announces  a 

closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 

0900.  Wednesday.  November  20.  2002. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Palisades  Institute  for  Research 

Services.  1745  Jefferson  Davis  Highway. 

Suite  500,  Arlington.  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Eric  Garr,  AGED  Secretariat,  1745 

Jefferson  Davis  Highway.  Crystal  Square 

Four.  Suite  500,  Arlington,  Virginia 

22202 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 


provide  advice  to  the  Under  Secretar\'  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E).  and 
through  the  DDR&E  to  the  Director. 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industrv.  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  tubes.  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended.  (5 
U.S.C.  App.  §  10(d)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  553b(c)(l).  and  that  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  October  9.  2002. 
Patricia  L.  Toppings, 
.alternate.  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFK  Do( .  02-26.'<.i0  Filed  lO-lB-02:  8:45  am] 

BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

National  Security  Education  Board 
Meeting 

agency:  National  Defense  University. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a 
forthcoming  Meeting  of  the  National 
Security  Education  Board.  The  purpose 
of  the  meeting  is  to  review  and  make 
recommendations  to  the  Secretary 
concerning  requirements  established  by 
the  David  L.  Boren  National  Security 
Education  Act.  Title  VIII  of  Public  Law 
102-183.  as  amended. 
DATES:  November  14.  2002. 
ADDRESSES:  The  Crystal  City  Marriott 
Hotel.  1999  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Edmond  J.  Collier,  Director  of  Programs. 
National  Security  Education  Program, 
1101  Wilson  Boulevard.  Suite  1210. 
Rossvln  P.O.  Box  20010.  Arlington. 
Virginia  22209-2248;  (703)  696-1991. 
Electronic  mail  address: 
colhere@n  du.edu. 


Riiin? 
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SUPPLEMENTARY  INFORMATION:  The  Board 
meeting  is  open  to  the  public. 

Dated:  October  19,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[PR  Doc.  02-26351  Filed  10-16-02;  8:45  am] 

BILUNG  CODE  5001-08-M 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Unexploded  Ordinemce 
(UXO)  will  meet  in  closed  session  on 
October  30-31,  2002;  November  21-22, 
2002;  and  December  3-5,  2002,  at  SAIC. 
Inc.,  4001  N.  Fairfax  Street,  Arlington, 
VA.  This  Task  Force  will  review 
modern  technology  that  can  be 
exploited  or  developed  to  reduce  the 
extremely  high  cost  of  UXO  clean  up. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  and  evaluate  the 
Department's  ability  to  exploit  modern 
technology  to  reduce  the  extremely  high 
cost  of  UXO  clean  up  and  improve  its 
effectiveness  for  both  contaminated  land 
and  water  ranges  and  help  accomplish 
the  job  in  a  reasonable  time;  and  science 
and  technologies  that  can  be  developed 
to  support  and  sustain  continued  live 
fire  training  and  testing  of  munitions  at 
ranges  across  the  United  States  with  an 
acceptable  environmental  impact. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l),  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Dated:  October  9.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[PR  Doc.  02-26354  Filed  10-16-02;  8:45  am] 
BILUNG  CODE  5001-O»-M 


DEPARTMENT  OF  DEFENSE 
Defense  Science  Board 

Office  of  the  Secretary 

AGENCY:  Department  of  Defense, 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Seabasing  will  meet  in 
closed  session  on  November  5-6.  2002. 
and  November  18-19.  2002,  at  Strategic 
Analysis,  Inc.,  3601  Wilson  Boulevard, 
Arlington,  VA.  The  Task  Force  will 
assess  how  seabasing  of  expeditionary 
forces  can  best  serve  the  nation's 
defense  needs  through  at  least  the  first 
half  of  the  21st  century. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretarv'  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  examine  the 
broadest  range  of  alternatives  for 
seabasing  of  expeditionary  forces  &nd  be 
guided  by:  the  expected  naval 
environment  for  the  next  20-50  years; 
the  role  of  naval  forces  in  enabling 
access  for  joint  forces  through  the 
world's  littorals;  assets  and  technologies 
needed  to  establish  a  robust  and  capable 
Enhanced  Networked  Seabase;  the 
timing  of  the  acquisition  of  the 
technologies,  platforms  and  systems 
which  replace  the  legacy  systems;  and 
the  function  of  new  hardware  and 
opportunities  to  reallocate  functionality 
to  improve  effectiveness,  or  efficiency, 
or  economv. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  No.  92-463,  as  amended  (5 
U,S.C.  App.  II).  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  these  meetings  will  be 
closed  to  the  public. 

Dated:  October  9.- 2002. 
Patricia  L.  Toppings. 

.■Miernate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Dot  .  02-2H.^,T:i  Filf^i  10-l()-O2;  8:4,'»  iiiii] 
BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice. 


SUMMARY:  The  Leader.  Regulatory 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  16.  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  (3MB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1 )  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner:  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  0(t(il)iT  1 1.  20(12. 
John  D.  Tressler. 

I^eadei.  Regulator}  Xhiiiagenient  Group. 
Office  r>l  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  (leview:  New. 
fith:  FSA  Students  Portal  (JS). 
Frequency:  On  Occasion.  Monthly. 
Annually. 
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Affected  Public:  Individuals  or 
household;  Federal  Government;  State. 
Loral,  or  Tribal  Govt.  SEAs  or  LEAs 

Reporting  and  Recordkeeping,  Hour 
Burden:  Responses:  .5.000,000.  Burden 
Hours:  200,000 

Abstract:  Federal  Student  Aid  IFSA) 
of  the  U.S.  Department  of  Education 
seeks  to  establish  a  registration  svstem 
within  the  Students  Portal',  an  Internet 
Portal  Website  (hereafter  the  Website]. 
The  Website  will  make  the  college 
application  process  more  efficient, 
faster,  and  accurate  by  making  it  an 
automated,  electronic  process  that 
targets  financial  aid  and  college 
applications.  The  Website  uses  some 
personal  contact  information  criteria  to 
automatically  fill  out  the  forms  and 
surveys  initiated  by  the  user.  The 
Website  will  also  provide  a  database  of 
demographic  information  that  will  help 
FSA  target  the  distribution  of  financial 
aid  materials  to  specific  groups  of 
students  and/or  parents.  For  example, 
studies  have  shown  that  providing 
student  financial  assistance  information 
to  middle  school  (or  elementary  school) 
students  and/ or  their  parents 
dramatically  increases  the  likelihood 
that  those  students  will  attend  college. 
The  demographic  information  from  the 
Website  will  help  us  to  identify 
potential  customers  in  the  middle 
school  age  range  and  is  information  that 
was  previously  unavailable  to  us. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed. gov. 
bv  selecting  the  'Browse  Pending 
Collections  "  link  and  by  clicking  on 
link  number  2172.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronicallv  mailed  to  the  e-mail 
address  OCIO  RIMGoied  gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  loseph  Schubart  at 
his  e-mail  address  foe  Schubart'&ed  gov 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc  02-2fi448  Filed  l{>-l&-02:  8:45  am] 

eiLUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Intent  To  Compromise  Claim  Against 
the  State  of  Louisiana  State 
Department  of  Education 

agency:  Department  of  Education. 
ACTION:  Notice  of  intent  to  compromise 
claim  with  request  for  comments. 


SUMMARY:  The  United  States  Department 
of  Education  (Department)  intends  to 
compromise  a  claim  against  the 
Louisiana  State  Department  of 
Education  (LSDE)  now  pending  before 
the  Ofhce  of  .administrative  Law  judges 
(Q.M.I),  Docket  No.  01-24-R.  Before 
compromising  a  claim,  the  Department 
must  publish  its  intent  to  do  so  in  the 
Federal  Register  and  provide  the  public 
an  opportunitv  to  comment  on  that 
action  (20  U.S.C.  1234a(i)) 
DATES:  We  must  receive  your  comments 
on  the  proposed  action  on  or  before 
December  2,  2002. 
ADDRESSES:  Address  all  comments 
concerning  the  proposed  action  to 
[efhey  C.  Morhardt,  Esq.,  Office  of  the 
General  Counsel,  US.  Department  of 
Education,  400  Marvland  Avenue,  SW., 
room  6E312,  Washington.  DC  20202- 
2110. 

FOR  FURTHER  INFORMATION  CONTACT: 

[effrey  C.  Morhardt,  Esq.  Telephone; 
(202)  401-b700.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  vou  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  action.  During 
and  after  the  comment  period,  you  may 
inspect  all  public  comments  in  room 
BE312.  FB-6,  400  Maryland  Avenue, 
SW  ,  Washington.  DC.  between  the 
hours  of  8:30  a.m.  and  4  p.m..  Eastern 
time,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  Comments 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid.  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT 


Background 

The  claim  in  question  arose  when  the 
Chief  of  the  Department's  Indirect  Cost 
Group,  Office  of  the  Chief  Financial 
Officer  (Chief)  issued  a  program 
determination  letter  (PDL)  on  June  28, 
2001.  The  PDL  demanded  a  refund  of 
53,171,296  of  funds  provided  to  the 
LSDE  for  fiscal  years  1992-98  under 
various  Department  programs. 
Specifically,  the  Chief  found  that  the 
LSDE  had  failed  to  carry  out  its 
administrative  responsibilities  to  ensure 
that  the  New  Orleans  Parish  School 
Board  (NOPS)  complied  with  applicable 
Federal  statutes  and  regulations 
regarding  proper  accounting  for  Federal 
education  funds.  More  specifically,  the 
Chief  found  that  NOPS  charged  Federal 
funds  for  unemployment  compensation 
insurance  premiums  disproportionately 
and  therefore  overcharged  Federal  funds 
in  relation  to  the  benefits  received. 
Accordingly,  the  Chief  disallowed  the 
percent  of  the  total  premium  costs  for 
1992-98  in  excess  of  the  amount  that 
should  have  been  paid  using  Federal 
funds  based  upon  the  percentage  of 
Federal  funds  and  State  and  local  funds. 

During  settlement  discussions,  the 
LSDE  submitted  substantial 
documentation  to  demonstrate  that  the 
actual  amount  of  excess  unemployment 
compensation  premiums  that  NOPS 
charged  to  Federal  programs  during 
fiscal  years  1997  and  1998  was 
$664,990.67.  rather  than  $906,084,  as 
stated  in  the  PDL.  The  LSDE  also 
submitted  documentation  to    ■ 
demonstrate  that  $2,650,010,13  in 
disallowed  costs  for  fiscal  years  1992- 
96  and  part  of  fiscal  year  1997  were 
barred  from  recovery  by  the  statute  of 
limitations  of  the  General  Education 
Provisions  Act  (GEPA).  20  U.S.C. 
1234a(k),  After  conducting  a  thorough 
review  of  this  documentation,  the  Chief 
has  decided  to  accept  the  LSDE's 
documentation,  thereby  reducing  the 
claim  to  $280,192.54  for  the  remainder 
of  fiscal  years  1997  and  1998. 

The  Department  proposes  to 
compromise  this  remaining  claim  to 
5250,192.54,  Based  on  litigation  risks 
and  the  costs  of  proceeding  through  the 
administrative  and,  possibly,  court 
process  for  this  appeal,  the  Department 
has  determined  that  it  would  not  be 
practical  or  in  the  public  interest  to 
continue  this  proceeding.  In  addition,  in 
light  of  NOPS'  corrective  action 
performed  in  1998,  there  is  little  or  no 
likelihood  of  a  recurrence  of  this 
problem.  As  a  result,  under  the 
authority  in  20  U.S.C.  1234a(j).  the 
Department  has  determined  that 
compromise  of  this  claim  for 
$250,192.54  is  appropriate.  The  public 
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is  invited  to  comment  on  the 
Department's  intent  to  compromise  this 
claim.  Additional  information  may  be 
obtained  by  calling  or  writing  to  Jeffrey 
C.  Morhardt,  Esq,  at  the  telephone 
number  and  address  listed  at  the 
beginning  of  this  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530, 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gop.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  1234a()). 
Dated:  October  10,  2002. 

Jack  Martin, 

Chief  Financial  Officer. 

[FR  Doc.  02-26398  Filed  10-16-02;  8:45  am] 

BILUNC  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Continuation  of  Soiicltation  for  the 
Office  of  Science  Hnancial  Assistance 
Program — Notice  03-01 

AGENCY:  U.S.  Department  of  Energy, 
ACTION:  Annual  Notice  of  Continuation 
of  Availability  of  Grants  and 
Cooperative  Agreements, 

SUMMARY:  The  Office  of  Science  (SC)  of 
the  Department  of  Energy  (DOE)  hereby 
announces  its  continuing  interest  in 
receiving  grant  applications  for  support 
of  work  in  the  following  program  areas: 
Basic  Energy  Sciences,  High  Energy 
Physics,  Nuclear  Physics,  Advanced 
Scientific  Computing,  Fusion  Energy 
Sciences,  Biological  and  Environmental 
Research,  and  Energy  Research 
Analyses.  On  September  3, 1992,  DOE 
published  in  the  Federal  Register  the 
Office  of  Energy  Research  Financial 
Assistance  Program  (now  called  the 
Office  of  Science  Financial  Assistance 
Program),  10  CFR  part  605,  Final  Rule, 
which  contained  a  solicitation  for  this 
program.  Information  about  submission 
of  applications,  eligibility,  limitations. 


evaluation  and  selection  processes  and 
other  policies  and  procedures  are 
specified  in  10  CFR  part  605. 
DATES:  Applications  may  be  submitted 
until  September  30,  2003,  in  response  to 
this  Notice  of  Availability. 
ADDRESSES:  Formal  applications  in 
response  to  this  solicitation  are  to  be 
electronically  submitted  by  an 
authorized  institutional  business  official 
through  DOE's  Industry  Interactive 
Procurement  System  (UPS)  at:  http://e- 
center.doe.gov/.  UPS  provides  for  the 
posting  of  solicitations  and  receipt  of 
applications  in  a  paperless  environment 
via  the  Internet.  In  order  to  submit 
applications  through  IIPS  your  business 
official  will  need  to  register  at  the  IIPS 
website.  The  Office  of  Science  will 
include  attachments  as  part  of  this 
notice  that  provide  the  appropriate 
forms  in  PDF  fillable  format  that  are  to 
be  submitted  through  IIPS.  Color  images 
should  be  submitted  in  IIPS  as  a 
separate  file  in  PDF  format  and 
identified  as  such.  These  images  should 
be  kept  to  a  minimum  due  to  the 
limitations  of  reproducing  them.  They 
should  be  numbered  emd  referred  to  in 
the  body  of  the  technical  scientific 
proposal  as  Color  image  1,  Color  image 
2,  etc.  Questions  regarding  the  operation 
of  IIPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at:  HelpDesk@e-center.doe.gov  ot 
you  may  call  the  help  desk  at:  (800) 
683-0751.  Further  information  on  the 
use  of  IIPS  by  the  Office  of  Science  is 
available  at:  http://www.sc.doe.gov/ 
production/grants/grants.html. 
If  you  are  unable  to  submit  an 
application  through  IIPS  please  contact 
the  Office  of  the  Director,  Grants  and 
Contracts  Division,  Office  of  Science, 
DOE  at  301-903-5212  in  order  to  gain 
assistance  for  submission  through  IIPS 
or  to  receive  special  approval  and 
instructions  on  how  to  submit  printed 
applications. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  is  published  annually  and 
remains  in  effect  until  it  is  succeeded  by 
another  issuance  by  the  Office  of 
Science,  usually  published  after  the 
begiiming  of  the  fiscal  year.  This  annual 
Notice  03-01  succeeds  Notice  02-01, 
which  was  published  December  20, 
2001. 

It  is  anticipated  that  approximately 
$400  million  will  be  available  for  grant 
and  cooperative  agreement  awards  in 
Fiscal  Year  2003.  The  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  an  application.  DOE 
reserves  the  right  to  fund,  in  whole  or 
in  part,  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  Notice. 


The  following  program  descriptions 
are  offered  to  provide  more  in-dopth 
information  on  scientific  and  technical 
areas  of  interest  to  the  Office  of  Science: 

1.  Basic  Energy  Sciences 

The  Basic  Energy  Sciences  (BES) 
program  supports  fundamental  research 
in  the  natural  sciences  and  engineering 
leading  to  new  and  improved  energy 
technologies  and  to  understanding  and 
mitigating  the  environmental  impacts  of 
energy  technologies.  The  science  areas 
and  their  objectives  are  as  follows: 

(a)  Materials  Sciences  and  Engineering 

The  objective  of  this  program  is  to 
increase  the  fundamental  understanding 
of  phenomena,  properties,  and  behavior 
important  to  materials  that  will 
contribute  to  improving  current  energy 
technologies  and  developing  new- 
energy  technologies.  This  program  is 
comprised  of  the  subfields  materials 
physics,  condensed  matter  physics, 
materials  chemistry,  engineering 
physics,  and  related  disciplines  where 
the  emphasis  is  on  the  science  of 
materials.  Program  Contact:  (301)  903-- 
3427. 

(b)  Chemical  Sciences 

The  objective  of  this  program  is  to 
expand,  through  support  of  basic 
research,  knowledge  of  various  areas  of 
chemistry,  chemical  engineering  and 
atomic  molecular  and  optical  physics 
with  a  goal  of  contributing  to  new  or 
improved  processes  for  developing  and 
using  domestic  energy  resources  in  an 
efficient  and  environmentally  sound 
manner.  Disciplinary  areas  where 
research  is  supported  include  atomic 
molecular  and  optical  physics;  physical, 
inorganic  and  organic  chemistry; 
chemical  physics;  photochemistry; 
radiation  chemistry;  analytical 
chemistry;  separations  science;  actinide 
chemistry;  and  chemical  engineering 
sciences.  Program  Contact:  (301)  903- 
5804. 

(c)  Geosciences 

The  goal  of  this  program  is  to  develop 
a  quantitative  and  predictive 
understanding  of  geologic  processes 
related  to  energy  and  environmental 
quality.  The  program  emphasizes  cross- 
cutting  basic  research  that  will  improve 
understanding  of  reactive  geochemical 
transport  and  other  subsurface  processes 
and  properties  and  how  to  image  them 
using  techniques  ranging  from  electrons, 
x-rays  or  neutrons  to  electromagnetic 
and  seismic  waves.  Applications  of  this 
fundamental  understanding  might 
include  transport  of  contaminant  fluids, 
hydrocarbons,  sequestered  CO;  or 
performance  prediction  for  repository 
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sites.  The  emphasis  is  on  the 
disciplinarv  areas  of  geochemistry 
geophysics,  geomechanics.  and 
hydrogeology  with  a  focus  on  the  upper 
levels  of  the  earth's  crust.  Particular 
emphasis  is  on  processes  taking  place  at 
the  atomic  and  molecular  scale.  Specific 
topical  areas  receiving  emphasis 
include:  high  resolution  geophysical 
imaging;  rock,  physics,  physics  of  fluid 
transport,  and  fundamental  properties 
and  interactions  of  rocks,  minerals,  and 
fluids. 

Program  Contact:  (301)  903-4061 


(d)  Energy  Biosciences 

The  primary  objective  of  this  program 
is  to  generate  an  understanding  of 
fundamental  biological  mechanisms  in 
plants  and  microorganisms  that  will 
support  future  technological 
developments  related  to  DOE's  mission 
The  research  serves  to  provide  the  basic 
information  foundation  for 
environmentally  responsible  production 
and  conversion  of  renewable  resources 
for  fuels,  chemicals,  and  the 
conservation  of  energy.  This  program 
has  special  requirements  for  the 
submission  of  preapplications.  when  to 
submit,  and  the  length  of  the 
applications.  Applicants  are  encouraged 
to  contact  the  program  regarding  these 
requirements. 

Program  Contact:  (301)  903-2873. 

2.  High  Energy  and  Nuclear  Physics 

This  program  supports  about  90%  of 
the  U.S.  efforts  in  high  energy  and 
nuclear  physics.  The  objectives  of  these 
programs  are  indicated  below: 

lal  High  Energy  Physics 

The  primary  objectives  of  this 
program  are  to  understand  the  ultimate 
structure  of  matter  in  terms  of  the 
properties  and  interrelations  of  its  basic 
constituents,  and  to  understand  the 
nature  and  relationships  among  the 
fundamental  forces  of  nature  The 
research  falls  into  three  broad 
categories;  experimental  research, 
theoretical  research,  and  technology 
R&D  in  support  of  the  high  energy 
physics  program. 

Program  Contact:  (301)  903-3624. 

Ibl  Nuclear  Physics  (Including  Nuclear 
Data  Program) 

The  primary  objectives  of  this 
program  are  a  fundamental 
understanding  of  the  interactions  and 
structures  of  atomic  nuclei  and  nuclear 
matter,  and  an  understanding  of  the 
forces  of  nature  as  manifested  in  nuclear 
matter. 

Program  Contact:  (301)  903-3613. 


3.  Advanced  Scientific  Computing 
Research 

This  program  fosters  and  supports 
fundamental  research  in  advanced 
computing  research  (applied 
mathematics,  computer  science  and 
networking),  and  operates 
superuomputer.  networking,  and  related 
facilities  to  enable  the  analysis, 
modeling,  simulation,  and  prediction  of 
complex  phenomena  important  to  the 
Department  of  Energy. 

(a I  Mathematical.  Information,  and 
Computational  Sciences 

This  subprogram  is  responsible  for 
carrying  out  the  primary  mission  of  the 
ASCR  program:  discovering,  developing, 
and  deploying  advanced  scientific 
computing  and  communications  tools 
and  operating  the  high  performance 
computing  and  network  facilities  that 
researchers  need  to  analyze,  model, 
simulate,  and — most  importantly — 
predict  the  behavior  of  complex  natural 
and  engineered  systems  of  importance 
to  the  Office  of  Science  and  to  the 
Department  of  Energy. 

The  computing  and  the  networking 
required  to  meet  Office  of  Science  needs 
exceed  the  state-of-the-art  by  a  wide 
margin.  Furthermore,  the  algorithms, 
software  tools,  the  software  libraries  and 
the  software  environments  needed  to 
accelerate  scientific  discovery  through 
modeling  and  simulation  are  beyond  the 
realm  of  commercial  interest.  To 
establish  and  maintain  DOE's  modeling 
and  simulation  leadership  in  scientific 
areas  that  are  important  to  its  mission, 
the  MICS  subprogram  employs  a  broad, 
but  integrated  research  strategy.  The 
basic  researt:h  portfolio  in  applied 
mathematics  and  computer  science 
provides  the  foundation  for  enabling 
research  activities,  which  includes 
efforts  to  advance  networking,  to 
develop  software  tools,  software 
libraries  and  software  environments. 
Results  from  enabling  research 
supported  by  the  MICS  subprogram  are 
used  by  computational  scientists 
supported  by  other  Office  of  Science 
and  other  DOE  programs.  Research  areas 
include: 


Ibj  Applied  Mathematics 

Research  on  the  underlying 
mathematical  understanding  and 
numerical  algorithms  to  enable  effective 
description  and  prediction  of  physical 
systems  such  as  fluids,  magnetized 
plasmas,  or  protein  molecules.  This 
includes,  for  example,  methods  for 
solving  large  systems  of  partial 
differential  equations  on  parallel 
computers,  techniques  for  choosing 
optimal  values  for  parameters  in  large 


systems  v^th  hundreds  to  hundreds  of 
thousands  of  parameters,  improving  our 
understanding  of  fluid  turbulence,  and 
developing  techniques  for  reliably 
estimating  the  errors  in  simulations  of 
complex  physical  phenomena. 

Id  Computer  Science 

Research  in  computer  science  to 
enable  large  scientific  applications 
through  advances  in  massively  parallel 
computing  such  as  very  lightweight 
operating  systems  for  parallel 
computers,  distributed  computing  such 
as  development  of  the  Parallel  Virtual 
Machine  (PVM)  software  package  which 
has  become  an  industry  standard,  and 
large  scale  data  management  and 
visualization.  The  development  of  new 
computer  and  computational  science 
techniques  will  allow  scientists  to  use 
the  most  advanced  computers  without 
being  overwhelmed  by  the  complexity 
of  rewriting  their  codes  every  18 
months. 

(d)  Networking 

Research  in  high  performance 
networks  and  information  surety 
required  to  support  high  performance 
applications — protocols  for  high 
performance  networks,  methods  for 
measuring  the  performance  of  high 
performance  networks,  and  software  to 
enable  high  speed  connections  between 
high  performance  computers  and 
networks.  The  development  of  high 
speed  communications  and 
collaboration  technologies  will  allow 
scientists  to  view,  compare,  and 
integrate  data  from  multiple  sources 
remotely. 

Program  Contact:  (301)  903-5800. 

4.  Fusion  Energy  Sciences 

The  mission  of  the  Fusion  Energy 
Sciences  program  is  to  advance  plasma 
science,  fusion  science,  and  fusion 
technology — the  knowledge  base  needed 
for  an  economically  and 
environmentally  attractive  fusion  energy 
source.  The  Office  of  Fusion  Energy 
Sciences  (OFES)  supports  basic  and 
applied  research,  encourages  technical 
cormectivity  with  the  broader  U.S. 
science  community,  and  uses 
international  collaboration  to 
accomplish  this  mission. 

(a)  Research  Division 

This  Division  seeks  to  develop  the 
physics  knowledge  base  needed  to 
advance  the  Fusion  Energy  Sciences 
program.  Research  is  conducted  on 
medium  to  large-scale  confinement 
devices  to  study  physics  issues  relevant 
to  basic  plasmas  and  to  the  production 
of  fusion  energy.  Experiments  on  this 
scale  of  devices  are  used  to  explore  the 
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limits  of  specific  confinement  concepts, 
as  well  as  study  associated  physical 
phenomena.  Specific  areas  of  interest 
include:  (1)  Reducing  plasma  energy 
and  particle  transport  at  high  densities 
and  temperatures,  (2)  understanding  the 
physical  laws  governing  stability  of  high 
pressvue  plasmas,  (3)  investigating 
plasma  wave  interactions,  (4)  studying 
and  controlling  impurity  particle 
transport  and  exhaust  in  plasmas,  and 
(5]  interaction  and  coupling  among 
these  four  issues  in  a  fusion  experiment. 

Research  is  also  carried  out  in  the 
following  areas:  (1)  Basic  plasma 
science  research  directed  at  furthering 
the  understanding  of  fundamental 
processes  in  plasmas;  (2)  theoretical 
research  to  provide  the  understanding  of 
fusion  plasmas  necessary  for 
interpreting  results  from  present 
experiments,  planning  future 
experiments,  and  designing  future 
confinement  devices;  (3)  critical  data  on 
plasma  properties,  atomic  physics  and 
new  diagnostic  techniques  for  support 
of  confinement  experiments;  (4) 
supporting  research  on  innovative 
confinement  concepts;  and  (5)  research 
on  issues  that  support  the  development 
of  Inertial  Fusion  Energy,  for  which 
high  energy  density  physics  necessary 
for  target  development  is  carried  out  by 
the  Office  of  Defense  Programs  in  the 
Department  of  Energy's  National 
Nuclear  Security  Agency. 

Program  Contact:  (301)  903-4095. 

(b)  Facilities  and  Enabling  Technologies 
Division 

This  Division  is  responsible  for 
overseeing  the  facility  operations  and 
enabling  research  and  development 
activity  budgets  within  the  OFES.  Grant 
program  opportunities  are  in  the 
enabling  research  and  development 
activity.  (Grants  for  scientific  use  of  the 
facilities  operated/maintained  by  this 
Division  should  be  addressed  to  the 
Research  Division.)  The  enabling 
technologies  program  supports  the 
advancement  of  fusion  science  in  the 
nearer-term  by  carrying  out  research  on 
technological  topics  that:  (1)  enable 
domestic  experiments  to  achieve  their 
full  performance  potential  and  scientific 
research  goals;<(2)  permit  scientific 
exploitation  of  the  performance  gains 
being  sought  from  physics  concept 
improvements;  (3)  allow  the  U.S.  to 
enter  into  international  collaborations 
gaining  access  to  experimental 
conditions  not  available  domestically; 
and  (4)  explore  the  science  underlying 
these  technological  advances. 

The  enabling  technologies  program 
supports  pursuit  of  fusion  energy 
science  for  the  longer-term  by 
conducting  research  aimed  at  innovative 


technologies,  designs  and  materials  to 
point  toward  an  attractive  fusion  energy 
vision  and  affordable  pathways  for 
optimized  fusion  development. 
Program  Contact:  (301)  903-3068. 

5.  Biological  and  Environmental 
Research  Program 

For  over  50  years  the  Biological  and 
Environmental  Research  (BER)  Program 
has  been  investing  to  advance 
environmental  and  biomedical 
knowledge  connected  to  energy.  The 
BER  program  provides  fundamental 
science  to  underpin  the  business  thrusts 
of  the  Department's  strategic  plan. 
Through  its  support  of  peer-reviewed 
research  at  national  laboratories, 
universities,  and  private  institutions, 
the  program  develops  the  knowledge 
needed  (1)  to  identify,  understand,  and 
anticipate  the  long-term  health  and 
environmental  consequences  of  energy 
production,  development,  and  use.  and 
(2)  to  develop  biology  based  solutions 
that  address  DOE  and  National  needs. 

(a)  Life  Sciences  Research 

Research  is  focused  on  using  DOE's 
unique  resources  and  facilities  to 
develop  fundamental  knowledge  of 
biological  systems  that  can  be  used  to 
address  DOE  needs  in  clean  energy, 
carbon  sequestration,  and 
environmental  cleanup  and  that  will 
underpin  biotechnology  based  solutions 
to  energy  challenges.  The  objectives  are: 

(1)  To  develop  the  experimental  and, 
together  with  the  Advanced  Scientific 
Computing  Research  program,  the 
computational  resources,  tools,  and 
technologies  needed  to  understand  and 
predict  the  complex  behavior  of 
complete  biological  systems,  principally 
microbes  and  microbial  communities; 

(2)  to  take  advantage  of  the  remarkable 
high  throughput  and  cost-effective  DNA 
sequencing  capacity  at  the  Joint  Genome 
Institute  to  meet  the  DNA  sequencing 
needs  of  the  scientific  community 
through  competitive,  peer-reviewed 
nominations  for  DNA  sequencing;  (3)  to 
develop  and  support  DOE  national  user 
facilities  for  use  in  fundamental 
structural  biology  at  synchrotron  and 
neutron  sources;  (4)  to  use  model 
organisms  to  understand  human  genome 
organization,  human  gene  function  and 
control,  and  the  functional  relationships 
between  human  genes  and  proteins  at  a 
genomic  scale;  (5)  to  understand  and 
characterize  the  risks  to  human  health 
from  exposures  to  low  levels  of 
radiation;  and  (6)  to  anticipate  and 
address  ethical,  legal,  and  social 
implications  arising  from  genome 
research. 

Program  Contact:  (301)  903-5468. 


(b)  Medical  Applications  and 
Measurement  Sciences 

The  research  is  designed  to  develop 
the  beneficial  applications  of  nuclear 
and  energy-related  technologies  for  bio- 
medical research,  medical  diagnosis  and 
treatment.  The  objectives  are:  (1)  To 
utilize  innovative  radiochemistry  to 
develop  new  radiotracers  for  medical 
research,  clinical  diagnosis  and 
treatment.  (2)  To  develop  the  next 
generation  of  non-invasive  nuclear 
medicine  technologies,  such  as  positron 
emission  tomography.  (3)  To  develop 
advanced  imaging  detection 
instrumentation  capable  of  high 
resolution  from  the  sub-cellular  to  the 
clinical  level,  (4)  To  utilize  the  unique 
resources  of  the  DOE  in  engineering, 
physics,  chemistry  and  computer 
sciences  to  develop  the  fundamental 
tools  to  be  used  in  biology  and 
medicine,  particularly  in  imaging 
sciences,  photo-optics  and  biosensors. 

Program  Contact:  (301)  903-3213. 

(c)  Environmental  Remediation 

This  research  delivers  the  scientific 
knowledge,  tools,  and  enabling 
discoveries  in  biological  and 
environmental  research  to  reduce  the 
costs,  risks,  and  schedules  associated 
with  the  cleanup  of  the  DOE  nuclear 
weapons  complex;  to  extend  the 
frontiers  of  biological  and  chemical 
methods  for  remediation;  to  discover  the 
fundamental  mechanisms  of 
contaminant  transport  in  the 
environment;  to  develop  cutting  edge 
molecular  tools  for  investigating 
environmental  processes;  and  to 
develop  an  understanding  of  the 
ecological  impacts  of  remediation 
activities.  Research  priorities  include 
bioremediation.  contaminant  fate  and 
transport,  nuclear  waste  chemistry  and 
advanced  treatment  options,  and  the 
operation  of  the  William  R.  Wiley 
Environmental  Molecular  Sciences 
Laboratory  (EMSL)  and  the  Savannah 
River  Ecology  Laboratory  (SREL).  The 
research  performed  for  this  program  will 
provide  fundamental  knowledge  on  a 
broad  range  of  remediation  problems. 

Program  Contact:  (301)  903-4902 

(d)  Climate  Change  Research 

The  program  seeks  to  understand  the 
basic  physical,  chemical,  and  biological 
processes  of  the  Earth's  atmosphere, 
land,  and  oceans  and  how  these 
processes  may  be  affected  by  energy 
production  and  use.  The  research  is 
designed  to  provide  data  that  will 
enable  an  objective  assessment  of  the 
potential  for  and  the  consequences  of 
human-induced  climate  change  at  global 
and  regional  scales.  It  also  provides  data 
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to  enable  assessments  of  mitigation 
options  to  prevent  such  a  change.  The 
program  is  comprehen.sivp  with  an 
emphasis  nn  understanding  and 
simulating  the  radiation  balance  from 
tho  surface  of  the  Earth  to  the  top  of  thi- 
atmosphere  (includmg  the  effect  of 
clouds,  water  vapor,  trace  gases,  and 
aerosols),  un  enhancing  the  quantitative 
models  necessan'  to  predict  possible 
climate  change  at  global  and  regional 
scales,  and  on  understanding  ecological 
effects  of  climate  change.  The  carbon 
sequestration  research  seeks  the 
understanding  necessarv'  to  exploit  the 
biosphere's  natural  carbon  cycling 
processes  to  enhance  the  sequestration 
of  carbon  dioxide  in  terrestrial  svstems 
and  the  ocean,  and  to  understand  its 
potential  environmental  implications. 
The  program  includes  research  that  can 
lead  to  the  development  of  approaches 
to  reduce  or  overcome  the 
environmental  and  biological  factors  or 
processes  that  limit  the  sequestration  of 
carbon  in  these  systems  to  enhanc;e  the 
net  sequestration  of  carbon.  The 
research  includes  studies  on  terrestrial 
and  ocean  carbon  sequestration  and 
disposal,  including  research  to  modify 
the  carbon  sequestration  capacity  and 
rate  bv  marine  and  terrestrial  organisms 
and  to  understand  the  potential 
environmental  implications. 

Program  Contact:  (301)  903-3281. 

6.  Energy  Research  Analyses 

This  program  supports  energy 
research  analyses  of  the  Department's 
basic  and  applied  research  activities. 
Specific  objectives  include  assessments 
to  identify-  any  duplication  or  gaps  in 
scientific  research  activities,  and 
impartial  and  independent  evaluations 
of  scientific  and  technical  research 
efforts.  (Consistent  with  these  overall 
objectives,  this  program  conducts 
numerous  research  studies  to  assess 
directions  in  science  and  to  identify  and 
assess  new  and  improved  approaches  to 
science  management. 

Program  Contact:  (202)  586-9942 

7.  Experimental  Program  To  Stimulate 
Competitive  Research  (EPSCoR) 

The  objective  of  the  EPSCoR  program 
is  to  enhance  the  capabilities  of  EPSCoR 
states  to  conduct  nationally  competitive 
energy-related  research  and  to  develop 
science  and  engineering  manpower  to 
meet  current  and  future  needs  in 
energy-related  fields.  This  program 
addresses  basic  research  needs  across  all 
of  the  Department  of  Energy  research 
interests.  Research  supported  by  the 
EPSCoR  program  is  concerned  with  the 
same  broad  research  areas  addressed  by 
the  Office  of  Science  programs  that  are 
described  in  this  notice.  The  EPSCoR 


program  is  restricted  to  applications, 
which  originate  in  twenty-one  states 
(Alabama.  Alaska,  Arkansas.  Hawaii. 
Idaho.  Kansas.  Kentucky.  Louisiana. 
Maine.  Mississippi.  Montana,  Nebraska, 
Nevada.  New  Mexico.  North  Dakota. 
Oklahoma.  South  Carolina,  South 
Dakota.  Vermont.  West  Virginia,  and 
Wyoming)  and  the  commonwealth  of 
Puerto  Rico.  It  is  anticipated  that  only 
a  limited  number  of  new  competitive 
resedn:h  grants  will  be  awarded  under 
this  program  subject  to  the  availability 
of  funds. 

Program  Contact:  (301)  903-3427. 

Issued  in  Washington.  DC  on  October  10. 

|ohn  Kudney (Jark. 

As>ut  lotf  Dirfctor  of  Science  for  Resource 
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DEPARTMENT  OF  ENERGY 

Voluntary  Reporting  Greenhouse  Gas 
Emissions  Reporting  Program 

agency:  Office  of  Policy  and 

International  Affairs.  Department  of 

Energy. 

ACTION:  Notice  of  public  workshops. 


SUMMARY:  The  Department  of  Energy 
(We.  DOE.  or  the  Department)  will  hold 
four  public  workshops  to  enable 
interested  persons  to  discuss  and 
provide  comments  on  possible 
improvements  to  the  guidelines  that 
now  govern  the  Department  of  Energy's 
Voluntary  Greenhouse  Gas  Reporting 
Program.  These  workshops  are  intended 
to  assist  DOE  and  other  participating 
agencies  in  their  efforts  to  enhance  the 
reporting  of  greenhouse  gas  emissions 
and  emission  reductions,  as  directed  by 
the  President  on  February  14.  2002. 
Each  of  the  four  workshops  are  expected 
to  address  the  full  range  of  issues 
related  to  the  Department  of  Energy's 
Voluntary  Greenhouse  Gas  Emissions 
Reporting  (1605b)  Program. 
DATES:  The  Department  will  hold  four 
public  workshops,  as  follows: 
Washington  DC.  November  18-19.  2002. 
Chicago.  December  5-6.  2002. 
San  Francisco.  December  9-10.  2002. 
Houston.  December  12-13.  2002. 

At  least  three  weeks  before  each 
workshop,  all  persons  who  plan  to 
attend  are  requested  to  register  with  the 
Department  through  the  following 
website:  http://www.pi.energygov/ 
en  hancingGHGregistry/in  dex .  h  tml. 
After  these  workshops,  the  Department 
will  continue  to  accept  comments,  data, 
and  information  regarding  the  issues 


addressed  at  the  workshops,  but  such 
information  must  be  received  by  no  later 
than  Friday.  December  20,  2002.  in 
order  to  ensure  full  consideration 
during  the  Department's  development  of 
revised  program  guidelines,  which  are 
expected  to  be  formally  proposed  early 
in  2003. 

ADDRESSES:  The  workshops  will  be  held 
at  the  following  locations: 
Washington  DC,  Hilton  Crystal  City  at 
National  Airport,  2399  Jefferson  Davis 
Highway.  Arlington,  VA  22202. 
Chicago.  Donald  E.  Stephens 
Convention  Center.  Hotel  Sofitel 
Chicago  O'Hare.  5555  and  5550  North 
River  Road.  Rosemont.  IL  60018. 
San  Francisco.  Best  Western  Grosvenor 
Hotel,  380  South  Airport  Boulevard 
So.,  San  Francisco,  CA  94080. 
Houston.  Houston  Airport  Marriott. 
18700  John  Kennedy  Blvd..  Houston, 
TX  77032. 

Persons  interested  in  registering  for 
any  of  these  four  workshops  or  in 
obtaining  more  information  about  DOE's 
efforts  to  improve  the  existing  Voluntary 
Greenhouse  Gas  Reporting  Program 
should  visit  the  following  website: 
http://www.pi.energy.gov/ 
enhancingGHGregistry/index.html. 
Inquiries  regarding  these  workshops 
may  be  e-mailed  to 
16d5b.workshops@bq.doe.gov. 
Hardcopy  inquiries  regarding  these 
workshops  mav  also  be  mailed  to  Mark 
Friedrichs.  PT-20  Office  of  Policy  and 
International  Affairs.  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington,  DC.  20585-0121. 
[Note:  due  to  precautionary  screening  of 
mail  to  Federal  offices,  some  delays 
should  be  expected.)  Any  follow-up 
comments  or  other  relevant  information 
should  be  e-mailed  to 
ghgregistrv.comments@hq.doe.gov. 
The  website  will  be  used  to  make 
available  draft  and  final  workshop 
agendas,  information  on  lodging,  any 
background  papers  that  are  made 
available  before  the  workshops, 
transcripts  of  each  workshop,  and 
comments  or  other  information 
submitted  after  the  workshops.  For 
persons  without  ready  access  to  the 
internet,  this  website  can  be  viewed  at 
the  Freedom  of  Information  Reading 
Room  (Room  lE-190)  at  the  U.S. 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington.  DC  20585,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Friedrichs.  PI-20,  Office  of  Policy 
and  International  Affairs.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 
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Washington,  DC  20585-0121,  e-mail: 
1605b.workshops@hq.doe.gov  or  phone 
202-481-8550. 

SUPPLEMENTARY  INFORMATION:  DOE's 
existing  Voluntary  Greenhouse  Gas 
Reporting  Program  was  mandated  by 
section  1605(b)  of  Energy  Policy  Act  of 
1992.  The  current  program  operates 
under  guidelines  issued  by  the 
Department  on  October  19,  1994  (59  FR 
52769).  These  guidelines  give  program 
participants  considerable  flexibility.  As 
a  consequence  of  this  flexibility,  the 
reports  of  greenhouse  gas  emissions  or 
emissions  reductions  submitted  to  DOE 
are  often  not  consistent,  complete  or 
verifiable. 
On  February  14,  2002,  the  President: 

Directed  the  Secretary  of  Energy,  in 
consultation  with  the  Secretary  of  Commerce, 
the  Secretary  of  Agriculture,  and  the 
Administrator  of  the  Environmental 
Protection  Agency,  to  propose  improvements 
of  the  current  voluntary  emissions  reduction 
registration  program  under  section  1605(b)  of 
the  1992  Energy  Policy  Act  within  120  days. 
These  improvements  will  enhance 
measurement  accuracy,  reliability,  and 
verifiability,  working  with  and  taking  into 
account  emerging  domestic  and  international 
approaches. 

Directed  the  Secretary  of  Energy  to 
recommend  reforms  to  ensure  that  businesses 
and  individuals  that  register  reductions  are 
not  penalized  under  a  future  climate  policy 
and  to  give  transferable  credits  to  companies 
that  can  show  real  emissions  reductions. 

To  achieve  these  objectives  it  will  be 
necessary  to  supplement  or  supplant  the 
existing  guidelines  with  new,  more 
rigorous  reporting  requirements. 

On  May  6,  2002,  the  Department  of 
Energy  solicited  public  comments  on 
various  issues  relevant  to  its  efforts  to 
implement  the  President's  directives. 

After  consideration  of  these  public 
comments,  the  Secretaries  of  Energy. 
Commerce  and  Agricultiu-e,  and  the 
Administrator  of  the  Environmental 
Protection  Agency  wrote  the  President 
on  July  8.  2002,  stating  that 
improvements  to  the  existing  Voluntary 
Greenhouse  Gas  Reporting  Program 
should: 

1.  Develop  fair,  objective,  and 
practical  methods  for  reporting 
baselines,  reporting  boundaries, 
calculating  real  results,  and  awarding 
transferable  credits  for  actions  that  lead 
to  real  reductions. 

2.  Standardize  widely  accepted, 
transparent  accounting  methods. 

3.  Support  independent  verification  of 
registry  reports. 

4.  Encourage  reporters  to  report 
greenhouse  gas  intensity  (emissions  per 
unit  of  output)  as  well  as  emissions  or 
emissions  reductions. 

5.  Encourage  corporate  or  entity-wide 
reporting. 


6.  Provide  credits  for  actions  to 
remove  carbon  dioxide  from  the 
atmosphere  as  well  as  for  actions  to 
reduce  emissions. 

7.  Develop  a  process  for  evaluating 
the  extent  to  which  past  reductions  may 
qualify  for  credits. 

8.  Assure  the  voluntary'  reporting 
program  is  an  effective  tool  for  reaching 
the  18  percent  goal. 

9.  Factor  in  international  strategies  as 
well  as  State-level  efforts. 

10.  Minimize  transactions  costs  for 
reporters  and  administrative  costs  for 
the  Government,  where  possible, 
without  compromising  the  foregoing 
recommendations. 

These  workshops  are  intended  to  help 
us  determine  the  specific  improvements 
that  should  be  made  to  the  Department's 
guidelines  by  encouraging  open 
dialogue  among  all  of  the  utilities, 
businesses,  institutions,  environmental 
groups,  individuals  and  other  affected 
interests.  Through  these  workshops,  we 
hope  to  receive  as  much  constructive 
input  to  this  process  as  possible. 

The  Presidential  directives  that  began 
our  review  of  the  existing  program 
guidelines,  and  the  objectives  identified 
in  the  July  8  letter  to  the  President,  are 
the  starting  point  of  our  current  efforts. 
Most  of  the  issues  that  need  to  be 
addressed  and  resolved  as  part  of  this 
process  fall  into  two  broad  categories: 
Emission  Reporting  and  Emission 
Reductions.  In  both  areas,  we  will  be 
endeavoring  to  develop  more  rigorous 
guidelines  that  w^ill  help  encourage 
future  reports  that  are  reliable,  objective 
and  verifiable.  Another  key  objective  is 
that  the  guidelines  should  encourage 
full  reporting  by  the  broadest  possible 
spectrum  of  utilites,  businesses  and 
institutions  responsible  for  greenhouse 
gas  emissions. 

A  full  agenda  and  various  other 
materials  will  be  made  available  prior  to 
the  workshop  at:  http:// 
www.pi.energy.gov/ 
enhancingGHGregistiy/index.html. 

Issued  in  Washington.  DC  on  10  October. 
2002. 
Barton  W.  Marcois, 

Principal  Deputy  Assistant  Secretan,'.  Office 

of  Policy  and  International  Affairs. 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

American  Statistical  Association 
Committee  on  Energy  Statistics 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  American  Statistical 
Association  Committee  on  Energy 
Statistics,  a  utilized  Federal  Advisory 
Committee.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-163.  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Thursday,  October  24.  2002.  8:30 
a.m.-4:30  p.m.  Friday,  October  25,  2002, 
8:30  a.m.-12  noon. 

ADDRESSES:  U.  S.  Department  of  Energy. 
Room  8E-089.  1000  Independence  Ave., 
SW..  Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  I.  Weinig.  EI-70.  Committee 
Liaison.  Energy  Information 
Administration.  U.S.  Department  of 
Energy,  1000  Independence  Ave..  SW.. 
Washington.  DC  20585.  Telephone: 
(202)  287-1709.  Alternately.  Mr.  Weinig 
may  be  contacted  by  e-mail  at 
wilham.weinig@eia.doe.gov  or  b\-  FAX 
at  (202) 287-1705. 

Purpose  of  Committee:  To  advise  the 
Department  of  Energy.  Energy 
Information  Administration  (EIA).  on 
ELA  technical  statistical  issues  and  to 
enable  the  EIA  to  benefit  from  the 
Committee's  expenise  concerning  other 
energy-related  statistical  matters. 

Tentative  Agenda 

Thursdav.  October  24.  2002 

.\.  Opening  Remarks  by  the  AS.\  (Committee 
Chair,  the  EIA  .•\dministrator  and  the 
Director.  Statistics  and  .Methods  Group, 
EIA.  Room  8E-089 

B.  Major  Topics  (Room  8L-()89  unless 

otherwise  noted) 

1.  L'pdate  on  Commen  iai  Buildings  Energy 
Consumption  Sur\ey. 

2.  (xjm|iletion  ft  Ei.'W  .System  (or  the 
.Analysis  of  Glot)al  Energv  Markets. 

.3.  Information  Qualit\  (iuidelines 
(Completed:  What's  Next' 

4.  Natural  Gas  Data  Program  I'pdates. 

5.  L'sing  Data  from  C^umbined  Heat  and 
Power  Plants  to  Estimate  Natural  Gas 
Industrial  Prii  es. 

6.  Managing  Risk  in  Energy  Markets  (Room 
5E-069). 

7.  Public  Questions  and  Comments. 

8.  State  Level  Coal  Fnrec  asting. 

9.  Estimating  Monthly  Data  for  Non-Litility 
Generation  and  Fuel  Consumption  from 
Annual  and  Monthl\-  Time  Series  (Room 
5E-069). 

10.  Estimating  and  Presenting  Power  Sector 
Fuel  Use  in  ELA  Public  dtions  and 
Analyses. 

n.  Public  Questions  and  C^oniments. 

Friday.  October  25.  2002.  Room  aE-OSB 

C.  Major  Topics 

1.  EIA's  Voluntary  Reporting  of 
Greenhouse  Gases  Program. 

2.  Organization  and  Delivery  ol  Energy 
Information  in  Spatiall\  Referenced 
Form. 
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3.  The  ASA  Committee  on  Energy  Statistics 
r.nntribulions  to  the  EIA. 

4.  PuDlir  (Questions  and  Comments. 
D.  Closing  Remarks  by  the  Chair 

Public  Parf/opaf/on  The  meeting  is 
open  to  the  public.  The  Chair  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Written 
statements  may  be  filed  with  the 
committee  either  before  or  after  the 
meeting.  If  there  are  any  questions, 
please  contact  Mr.  William  I.  Weinig. 
EIA  Committee  Liaison,  at  the  address 
or  telephone  number  listed  above.  This 
Federal  Register  Notice  is  being 
published  less  than  15  days  before  the 
meeting  due  to  programmatic  issues  that 
needed  to  be  resolved  prior  to 
publication. 

A  Meeting  Summarv  and  Transcript 
will  subsequently  be  available  through 
Mr.  Weinig  who  may  be  contacted  at 
(202)  287-170y  or  by  e-mail  at 
William. weinig&eia. doe. gov 

Issued  at  Washington,  DC  on  October  1 1. 
2()<)2 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer 
[KK  Dor  02-2fi443  Filed  10-16-02:  8:45  am) 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  October  28, 
2002.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  bttp:// 
^^,^^'w.  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  The  answer  to  the 
complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link.  The 
Commission  strongly  encourages 
electronic  filings 

Linwood  A.  VValson,  |r., 

DeiJuty  Svcretan, 

|FR  Doc.  02-26387  Filed  U)- 16-02:  8:45  am! 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-9-0001 

Alternate  Power  Source,  Inc. 
Complainant,  v.  Western 
Massachusetts  Electric  Company  and 
Norttwast  Utilities  System 
Respondent.;  Notice  of  Complaint  and 
Request  for  Fast  Track  Processing 

CktobtT  10,  2002 

Take  notice  that  on  October  8.  2002 
Alternate  Power  Source  Inc..  filed  a 
complaint  against  Northeast  Utilities 
System  and  Western  Massachusetts 
Electric  Company  alleging 
discriminator,'  transmission  pricing 
practices  and  violations  of  filed  rate 
tariffs 

Copies  of  said  filing  have  been  served 
upon  the  utility  regulatory  agencies  for 
two  New  England  States. 

Anv  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -3-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

Oi  lober  10.  2002. 

Take  notice  that  on  October  3.  2002, 
El  Paso  Natural  Gas  Company  (El  Paso). 
Post  Office  Bo.x  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP03-1-000,  an  application,  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
(NGA)  and  Part  157  of  the  Commission's 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction,  ownership  and 
operation  of  certain  natural  gas 
compression  facilities  and 
appurtenances  in  Arizona,  New  Mexico, 
and  Texas,  referred  to  as  the  Line  2000 
Power-up  Project,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

El  Paso  proposes  to  construct,  own 
and  operate  compression  stations  at 
nine  new  or  existing  mainline 
compressor  stations  on  its  transmission 
system  to  add  a  total  transportation 
capacity  of  320,000  Mcf  of  natural  gas 
per  day.  Specifically.  El  Paso  proposes 
to  install  compression  facilities  with  a 


total  of  151,600  horsepower  on  Line 
2000  at  the  existing  Casa  Grande, 
Lordsburg,  Florida,  El  Paso,  and 
Cornudas  Compressor  Stations,  and  new 
facilities  near  milepost  (MP)  609  in 
Cochise  County,  Arizona  (the  Cimarron 
Station),  at  the  former  Tom  Mix  Oil 
Pump  Station  located  near  MP  530  in 
Pinal  County,  Arizona,  at  the  former 
Black  River  Oil  Pump  Station  located 
near  MP  946  in  Culberson  County, 
Texas,  and  at  a  new  site  at 
approximately  MP  1101  in  Winkler 
County.  Texas  (the  Wink  Compressor 
Station).  It  is  explained  that  the 
additional  capacity  would  enable  El 
Paso  to  transport  gas  from  the  eastern 
portion  of  its  system — the  Keystone  and 
Waha  Pools — to  the  southern  and 
western  portions  and  would  enhance 
flexibility  on  the  system.  El  Paso  will 
use  the  new  compression  to  further 
integrate  its  south  mainline  systems  and 
increase  flexibility. 

It  is  explained  tnat  the  project  was 
proposed  in  response  to  issues  raised  by 
various  parties  in  four  separate 
proceedings  regarding  capacity 
allocation  as  a  result  of  changed 
circumstances  on  El  Paso's  system.'  El 
Paso  states  that  the  Commissions  order 
on  May  31,  2002,  in  Docket  No.  RPOO- 
336-002  established  a  set  of  procedures 
and  deadlines  to  effectuate  two 
principle  changes  in  service  on  El  Paso's 
system:  the  conversion  of  firm  FT-1 
Full  Requirements  (FR)  service  to 
contract  demand  (CD)  service  with 
specified  volumetric  entitlements;  and 
the  conversion  of  system-wide  receipt 
point  rights  to  queuitified  rights  and 
specific  receipt  points  or  at  supply 
pools.  El  Paso  states  that  in  a 
subsequent  September  20,  2002  order, 
the  Commission  encouraged  it  to 
construct  the  power-up  facilities  and 
has  directed  El  Paso  to  include  the 
capacity  from  the  Line  2000  Power-up 
Project  in  its  initial  allocation  of 
capacity  to  converting  FR  shippers. 
According  to  El  Paso,  however,  the 
Commission,  in  the  September  20  order 
extended  the  effective  date  for  the 
reallocation  of  capacity  to  May  1.  2003, 
assuming  that  the  Power-up  facilities 
would  be  up  and  ruruiing  by  the 
summer  of  2003. 

However,  El  Paso  states  that  it  will 
take  approximately  24  months  to  bring 
the  Line  2000  Power-up  project  into 
service. 

El  Paso  contends  that  the  in-service 
date  for  the  facilities  is  dependent  upon 
the  timing  of  certificate  approvals,  the 
receipt  of  air  quality  permits,  and  the 
delivery  of  the  compression  equipment. 


'  D<H.ket  Nos   RP0O-13»-O(J0.  KPOO-33b-000. 
RPO 1-484-000.  and  RP01-48ti-000 
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Thus,  El  Paso  states  that  the  project  will 
be  constructed  on  a  phased  construction 
and  in-service  schedule,  adding 
increments  of  120,000  Mcf  per  day  by 
February  2004,  100,000  Mcf  per  day  by 
April  2004,  and  100,000  Mcf  per  day  by 
April  2005. 

El  Paso  specifically  requests  a 
certificate  order  from  the  Commission 
which  provides  that  (1)  these  facilities 
are  needed  and  in  the  public  interest  in 
light  of  the  changed  circumstances  on  El 
Paso's  system,  (2)  the  expansion  of  its 
capacity  by  way  of  the  Power-up  Project 
is  prudent,  and  (3)  El  Paso  will  be 
allowed  to  include  the  costs  associated 
with  such  facilities  in  the  rates  resulting 
from  the  next  rate  case  in  which  El 
Paso's  costs  and  revenues  are  reviewed. 

El  Paso  states  that  it  will  not  assess 
the  FR  shippers  the  reservation  charges 
attributable  directly  to  the  Power-up 
facilities  imtil  the  next  rate  case 
examining  its  costs  and  revenues.  El 
Paso  asserts  that  it  will  assess  usage  and 
fuel  charges  based  on  the  location  of  the 
receipts  and  deliveries  for  service 
provided  through  these  facilities  prior  to 
that  time,  pursuant  to  the  provisions  of 
El  Paso's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A.  It  is  stated 
that  the  project  meets  the  criteria  of  the 
Commission's  1999  Policy  Statement  for 
construction  of  new  facilities,  with 
benefits  outweighing  any  adverse 
effects.  El  Paso  estimates  the  total 
capital  cost  for  the  project  at 
$173,287,900. 

Any  questions  regarding  this 
application  should  be  directed  to  Robert 
T.  Tomlinson,  Director,  Regulatory 
Affairs,  at  (719)  520-3788.  El  Paso  Gas 
Transmission  Company.  Post  Office  Box 
1087,  Colorado  Springs,  Colorado 
80944. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  October  31,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  person  obtaining  party  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 


proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385,2001{a)(l)(iii) 
and  the  Commission's  Web  site  at  bttp:/ 
/www. fere. fed. us/efi/doorbeU.htm.  The 
Commission  strongly  encourages  parties 
to  file  interventions  electronically. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However.  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 


final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson.  |r,. 

Deputy  Secretary. 

(FR  Doc.  02-26,386  Filed  10.-16-()2;  H:4.=i  amf 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-43&-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

October  10.  2002. 

Take  notice  that  on  September  30, 
2002,  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street,' 
Omaha,  Nebraska  68124-1000.  filed  in 
the  above  referenced  docket,  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Rules  and 
Regulations  for  a  certificate  of  public 
convenience  to  construct  and  operate 
certain  compression,  pipeline,  and  town 
border  station  (TBS)  facilities,  with 
appurtances,  located  in  various  counties 
in  Minnesota  in  order  to  expand  the 
capacity  of  Northern's  Market  Area 
facilities  (Project  MAX),  all  as  more 
fully  described  in  the  application.  This 
application  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  \iewed  on 
the  Commission's  Web  site  at  bttp:// 
\uvw. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  fur 
TTY,  (202)  502-8659. 

Specifically,  Northern  seeks  authority 
to  construct  and  operate:  (1) 
Modifications  at  its  Farmington 
Compressor  Station  located  in  Dakota 
County,  Minnesota:  (2)  mainline 
modifications  at  the  end  of  its  30-inch 
C-Line  located  in  Washington  County. 
Minnesota:  (3)  approximately  4.6  miles 
of  8-inch  loop  on  its  Alexandria 
branchline  located  in  Morrison  County. 
Minnesota:  (4)  a  new  branchline  electric 
compressor  station  located  near  Popple 
Creek,  Minnesota;  and.  (5)  modifications 
at  ten  existing  TBSs  located  in  Douglas. 
Wright,  Stearns,  Dakota,  Pope,  and 
Sherburne  Counties.  Minnesota.  The 
incremental  capacity  created  by  the 
subject  facilities  will  be  used  to  serve 
Northern's  high  priority  residential, 
commercial,  and  industrial  customers  in 
its  Market  Area.  The  proposed 
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construction  and  operation  will  increase 
the  peak  dav  capacity  of  Northern's 
Market  Area  mainline  by  approximately 
16,200  Mcf  per  day  (Mcf/d).  Northern 
states  that  the  total  estimated  capital 
cost  for  the  proposed  facilities  is 
$5,833,952. 

Northern  requests  that  the 
Commission  issue  an  order  granting 
approval  of  the  subject  facilities  by  no 
later  than  May  1.  2003  in  order  to 
ensure  an  in-service  date  of  November 
1, 2003 

Anv  questions  regarding  the 
application  should  be  directed  to  Mary 
Kav  Miller.  Vice  President.  Rates  & 
Certificates.  Northern  Natural  Gas 
C'ompanv.  P  O.  Box  3330.  Omaha. 
Nebraska  68103-0330.  telephone  (402) 
398-7060  or  Michael  T.  Loeffler. 
Director  Certificates  and  Communitv 
Relations.  Northern  Natural  Gas 
Companv.  P.O.  Box  3330.  Omaha, 
Nebraska  68103-0330,  telephone  (402) 
398-7103. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  bv  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  October  31.  2002. 
file  with  the  Federal  Energy  Regulatorv 
Commission,  888  First  Street,  NE. 
Washington.  DC  20426.  a  motion  tf) 
inter\-ene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  C:FR 
385.214  or  385,211)  and  the  Regulations 
under  the  NGA  (18  CFR  157  10)  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary-  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  partv  in  the 
proceeding.  Only  parties  to  thf 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered  The  second  way  to 
participate  is  bv  filing  with  the 
Secretarv  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  partv  or  parties  directly  involved  in 
the  protest. 


Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretarv  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
(Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminarv  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
envirorunental  aspects  of  the  project. 

This  preliminary  determination 
tvpically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
protect  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  c:omments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
(  ornments  or  to  intervene  as  early  in  the 
process  as  possible. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests, 
and  interventions  via  the  internet  in  lieu 
of  paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson.  Ir., 

Deputy  Secrftary 

\VR  Dot .  02-26385  Filed  10-16-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1&-000] 

Pan-Alberta  Gas  (U.S.)  Inc.;  Mirant 
Americas  Energy  Marlteting,  L.P.; 
Complainants,  v.  Northern  Border 
Pipeline  Company;  Respondent; 
Notice  of  Complaint 

October  10.  2002. 

Take  notice  that  on  October  8,  2002. 
pursuant  to  Rule  206  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Regulatorv  Commission 
(Commission),  18  CFR  385.206.  Pan- 
Alberta  Gas  (U.S.)  Inc.  (PAGUS)  (by  its 
agent  Mirant  Canada  Energy  Marketing. 
Ltd.)  and  Mirant  Americas  Energy 
Marketing,  L.P.  (MAEM)  tendered  for 
filing  a  Complaint  against  Northern 
Border  Pipeline  Companv  (Northern 
Border).  PAGUS  and  MAJEM  request 
that  the  complaint  be  processed  by  the 
Commission  on  a  fast  track  basis. 
PAGUS  and  MAEM  allege  that 
Section  26.2(b)  of  the  General  Terms 
and  Conditions  of  Northern  Border's 
tariff  conflicts  with  long-standing 
Commission  policies  because  it  permits 
the  pipeline  in  some  circumstances  to 
contract  its  capacity  on  a  long  term  basis 
at  discounted  rates  without  posting  the 
capacity  for  bid.  They  further  allege  that 
Section  26.2(b)  subverts  and 
undermines  the  Right  of  First  Refusal 
("ROFR")  process  on  the  Northern 
Border  system.  PAGUS  and  MAEM 
request  that  the  Commission  invalidate 
Section  26.2(b).  <^ 

PAGUS  and  MAEM  also  request  that         ^ 
the  Commission  clarify  the  rights  of 
shippers  whose  capacity  goes  through 
the  ROFR  bidding  process,  but  is  not 
awarded  to  any  party  during  that 
process  because  no  bids  acceptable  to 
the  pipeline  were  submitted.  PAGUS 
and  MAEM  request  the  Commission  to 
confirm  that  in  that  situation,  the  ROFR 
matching  rights  of  the  existing  capacity 
holders  will  continue  in  effect  for  the 
remainder  of  their  contract  terms. 

Finally,  PAGUS  and  MAEM  request 
that  the  Commission  grant  preliminary 
relief  in  the  form  of  an  order  prohibiting 
Northern  Border  from  continuing  the 
ROFR  process  with  respect  to  PAGUS' 
capacity  until  after  this  Complaint  is 
resolved. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385,214).  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  October  18, 
2002.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  The  answer  to  the 
complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  bitemet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-26389  Filed  10-16-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-35-000 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Technical  Conference 

October  10,  2002. 

In  the  Commission's  order  issued  on 
September  13,  2002,^  the  Commission 
directed  that  a  technical  conference  be 
held  to  address  issues  raised  by  the 
filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Tuesday, 
November  5,  2002,  at  10:30  am,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  E)C  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(PR  Doc.  02-26388  Piled  10-16-02;  8:45  am] 
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<  Tennessee  Gas  Pipeline  Company,  100  FERC 
161.268(2002). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-11-001,  et  ai.] 

Pacific  Gas  and  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

October  9,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Pacific  Gas  and  Electric  Company 

[Docket  Nos.  ER02-11-001  and  ER02-208- 
001) 

Take  notice  that  on  October  7,  2002. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  refund 
report,  in  connection  with  the 
Commission's  July  17,  2002  Order 
issued  in  the  above-referenced  Dockets. 

Copies  of  PG&E's  filing  have  been 
served  upon  the  California  Independent 
System  Operator  Corporation,  the 
California  Electricity  Oversight  Board, 
and  the  California  Public  Utilities 
Commission. 

Comment  Date:  October  28,  2002. 

2.  Conunon wealth  Edison  Company 

(Docket  No.  ER03-21-000) 

Take  notice  that  on  October  7,  2002, 
Commonwealth  Edison  Company 
submitted  to  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Notice  of  Cancellation  effective  August 
21,  2002,  for  Service  Agreement  No. 
556,  Second  Revised  Tariff  No.  5  with 
Duke  Energy  Cook,  LLC. 

Notice  of  the  proposed  cancellation 
has  been  served  on  Duke  Energy  Cook, 
LLC  and  Illinois  Commerce 
Commission. 

Comment  Date:  October  28,  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 


This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(  ii)  and  the  instructions 
on  the  Commis  ion's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Dor.  02-26362  Filed  10-16-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG03-1-000,  et  al.] 

Riverside  Energy  Center,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  8,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Riverside  Energy  Center,  LLC 

(Docket  No.  EGOS-l-OOO] 

Take  notice  that  on  October  4.  2002, 
Riverside  Energy  Center,  LLC  (Riverside 
or  Applicant)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations.  Applicant,  a  Wisconsin 
limited  liability  company,  proposes  to 
own  and  operate  a  600  megawatt  natural 
gas-fired  combined  cycle  electric 
generating  facility  in  the  Town  of  Beloit, 
Rock  County,  Wisconsin. 

Comment  Date:  October  29,  2002. 

2.  Duke  Energy  Hanging  Rock,  LLC 

(Docket  No.  EG03-2-000) 

Take  notice  that  on  October  4,  2002, 
Duke  Energy  Hanging  Rock,  LLC  (Duke 
Hanging  Rock)  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  (the  Commission)  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended,  and  Part  365 
of  the  Commission's  regulations. 

Duke  Hanging  Rock  states  that  it  is  a 
Delaware  limited  liability  company  that 
will  be  engaged  directly  and  exclusively 
in  the  business  of  operating  all  or  part 
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of  one  or  more  eligible  facilities  to  he 
located  in  Lawrence  County,  Ohio.  The 
eligible  facilities  will  consist  of  an 
appro.ximately  1.240  MW  natural  gas- 
fired,  combined  cycle  electric 
generation  plant  and  related  facilltle^. 
The  output  of  the  eligible  facilities  will 
be  sold  at  wholesale. 

Comment  Date:  October  29.  2002. 

3.  Edison  Source 

(Dotkel  Nu   t;K0i-2S(S4-<)0l! 

Take  notice  that  on  October  J.  2002. 
Edison  Source  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
amendment  to  its  Filing  in  the  above- 
referenced  docket  concerning  the 
termination  of  the  (1)  Scheduling 
Coordinator  Agreement,  dated 
November  20.  I')')?,  as  amended  by 
Amendment  No.  1.  dated  June  1.  IWH 
and  (ii)  Meter  Service  Agreement  for 
Scheduling  Coordinators,  dated 
November  20,  1997.  as  amended  bv 
Amendment  No.  1,  dated  |une  1,  1998, 
(iii)  Application  Programming  Interface 
to  Scheduling  Infrastructure  System 
Sublicense  Agreement,  dated  September 
15,  1998;  and  (ivl  withdrawing  Edison 
Source's  Standing  Request  Relating  to 
Inter-Scheduling  Coordinator  Trades, 
dated  iune  5,  1998 

Edison  Source  requests  that  the  above 
terminations  and  withdrawal  bec^ome 
effective  as  of  December  16,  2002 

Comment  Pate  (^Aober  24.  2002. 

4.  Consumers  Energy  Company 

[Docket  No  ER03- 15-000] 

Take  nntite  that  on  October  4,  2002, 
Consumers  Energy  ( iompanv 
(Consumers)  tendered  for  filing  changes 
to  its  First  Revised  Rate  Schedule  No 
116.  Consumers  states  that  the  changes 
are  being  made  pursuant  to  ,Sh(  tion  5  3 
of  that  rate  schedule  to  reflect  the 
outcr)me  of  Docket  No.  OA96-77-000 
The  revised  pages  filed  are  First  Revised 
Sheet  Nos.  2,  11,  12,  22,  23  and  24  and 
Original  Sheet  No  23a 

Copies  of  the  filing  were  .served  upon 
the  customer  and  the  Michigan  Public 
Service  Commission 

Comment  Date  October  25.  2002 

5.  Golden  Spread  Electric  Cooperative, 
Inc. 

IDotket  No   ER03- 16-0001 

Take  notice  that  on  October  4,  2002, 
Golden  Spread  Electric  Cooperative,  Inc 
(Golden  Spread)  tendered  for  filing  with 
the  Commission  a  Second  Informational 
Filing  to  Golden  Spread  Rate  Schedule 
No  35.  The  Second  Informational  Filing 
updates  the  formulary  fixed  costs 
associated  with  replacement  energy 
sales  bv  Golden  Spread  to  Southwestern 


Public  Servitie  Company 
(Southwestern).  A  copy  of  this  filing  has 
been  served  upon  Southwestern. 
Comment  Date  October  25,  2002. 

6.  Duke  Energy  Hanging  Rock,  LLC 

IDucket  No.  KKO.l- 17-000] 

Take  notice  that  on  October  4.  2002, 
Duke  Energv  Hanging  Rock.  LLC  (Duke 
Hanging  Rock)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  its  proposed  FERC  Electric 
Tariff  No.  1 

Duke  Hanging  Rock  seeks  authority  to 
sell  energv  and  capacity,  as  well  as 
ancillarv  services,  at  market-based  rates, 
together  with  certain  waivers  and 
preapprovals.  Duke  Hanging  Rock  also 
seeks  authoritv  to  sell,  assign,  or  transfer 
transmission  rights  that  it  may  acquire 
in  the  course  of  its  marketing  activities. 
Duke  Hanging  Rock  seeks  an  effective 
date  60  days  from  the  date  of  filing  of 
its  proposed  rate  tariff 

Comment  Date  QcXobeT  25.  2002. 

7.  Astoria  Generating  Company,  L.P. 

IDocket  No.  ER03-18-000I 

Take  notice  that  cm  October  4,  2002, 
Astoria  Gent^rating  Company,  LP 
(A.storia)  submitted  for  filing  pursuant 
to  Section  205  of  the  Federal  Power  Act, 
16  use.  824d  (1994)  and  Part  35  of  the 
Commission's  Regulations,  a  Tariff  for 
Quick  Start  Service  (Tariff)  to 
compensate  Astoria  for  Quick  Start 
Service  provided  to  Consolidated 
Edison  tlompany  of  New  York,  Inc.  or 
the  New  York  Independent  System 
Operator,  Inc  (NYISO),  Astoria  will 
provide  Quick  Start  Service  to  the 
Buyers  to  allow  Con  Edison  and/or  the 
NYlSti  to  meet  New  York  State 
Reliability  (Council  reliability 
requirements 

Astoria  respectfully  requests  that  the 
tuimmission  waive  the  notice 
requirements  .set  forth  in  Rule  35.3(a)  to 
the  extent  necessary  to  allow  the  Tariff 
to  iM'come  effective  as  of  October  4, 
2002. 
Comment  Date:  October  25,  2002. 

8.  The  Detroit  Edison  Company 

|D<K:kel  No   KK0.1-lH-(J00l 

Take  notice  that  on  October  4,  2002. 
The  Detroit  Edison  Company  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  C-ommission  (Commission)  a 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  in  the  above- 
captioned  docket.  The  filing  requests 
that  the  Commission  accept  for  filing  an 
Agency  Agreement  for  Open  Access 
Wholesale  Distribution  Interconnection 
Service  between  The  Detroit  Edison 
(Company  and  the  Midwest  Independent 
Transmissicm  System  Operator.  Inc., 
dated  October  3.  2002. 


Comment  Date:  October  25.  2002. 

9.  PJM  Interconnection.  L.L.C. 

lDot:kel  No.  E:R0;i-20-O00l 

Take  notice  that  on  October  4,  2002 
PIM  Interconnection.  L.L.C.  (PJM). 
submitted  for  filing  an  executed  revised 
interconnection  service  agreement 
between  PJM  and  Conectiv  Delmarva 
Generation  Inc.  (Conectiv)  that 
supercedes  an  earlier  interconnection 
service  agreement  between  the  parties. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties.  Copies  of  this 
filing  were  served  upon  Conectiv  and 
the  state  regulatory  commissions  within 
the  PJM  region. 

Comment  Date:  October  25.  2002. 

10.  Louisville  Gas  and  Electric 
Company 

IDoiket  No.  ES03-1-0001 

Take  notice  that  on  October  1.  2002, 
Louisville  Gas  and  Electric  Company 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  no  more 
than  $400  million  of  short-term  debt 
securities,  from  time  to  time  during  a 
two-year  period. 

Comment  Date:  October  29.  2002. 

11.  Kentucky  Utilities  Company 

IDofket  No   ES03-2-OOOI 

Take  notice  that  on  October  1,  2002, 
Kentucky  Utilities  Company  filed  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  short-term  debt  in 
an  amount  not  to  exceed  $400  million, 
on  or  before  November  30.  2004. 

Comment  Date:  October  29.  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
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www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electroiucally  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  02-26363  Filed  10-15-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7394-4] 

RIN  2040-AD55 

Public  Meetings  on  the  Effluent 
Limitations  Guidelines  and  New 
Source  Performance  Standards  for  the 
Concentrated  Aquatic  Animal 
Production  (CAAP)  Point  Source 
Category 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting, 

summary:  The  Office  of  Science  and 
Technology  within  EPA's  Office  of 
Water  is  conducting  public  meetings 
during  the  comment  period  to  discuss 
the  proposed  effluent  limitations 
guidelines  and  standards  for  the  CAAP 
industry,  EPA  will  sponsor  three  public 
meetings  throughout  the  United  States 
to  give  everyone  an  opportunity  to 
attend.  No  registration  is  required  for 
these  meetings,  EPA  will  report  on  the 
status  of  the  regulatory  development, 
and  the  public  can  ask  questions  and 
provide  information  and  ideas  to  the 
Agency  on  key  technical,  scientific, 
economic,  and  other  issues. 
DATES:  The  public  meeting  dates  are: 

1,  October  30,  2002,  9  a,m.  to  12  noon, 
Washington,  DC. 

2,  November  6,  2002,  9  a,m,  to  12 
noon,  Seattle,  WA.. 

3,  November  12,  2002,  9  a.m.  to  12 
noon,  Atlanta,  GA. 

ADDRESSES:  The  meeting  locations  are: 

1 .  Washington — EPA  East  (Room 
1153),  1201  Constitution  Avenue. 
Washington,  DC  20460.  The  closest 
Metro  stop  is  Federal  Triangle. 

2.  Seattle— EPA  Region  10  Building 
(Nisqually-Pend  Orielle — Quinalt — 
Shoshone  Conference  Room),  1200  6th 
Avenue,  Seattle,  WA  98101.  You  can 
find  more  information  on  Seattle 
transportation,  directions,  etc.  on  the 
following  Web  site:  http:// 


yosemite.epa.gov/R  1 0/EXTAFF.  NSF/ 

webpage/ 

visiting+our+offices?OpenDocument. 

3.  Atlanta — Sam  Nurm  Atlanta 
Federal  Center  (Atlanta-Augusta  Room), 
61  Forsyth  St,  SW.  Atlanta,  GA  30303. 
You  can  find  more  information  on 
Atlanta  hotels,  transportation,  etc.  at 
http://www.epa.gov/region4/visitors/ 
transporl.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marta  Jordan.  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA,  1200 
Peimsylvania  Ave  NW.,  Washington  DC 
20460.  Telephone  (202)  566-1049,  fax 
(202)  566-1053  or  e-mail 
jordan.marta@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
September  12,  2002  (67  FR  57871),  EPA 
proposed  effluent  limitations  guidelines 
and  standards  for  the  CAAP  Category 
under  authority  of  the  Clean  Water  Act 
(33  U.S.C.  1251  et  seq.].  The  proposed 
regulations  would  apply  to  discharges 
from  certain  facilities  in  the  CAAP 
Category  that  grow,  contain  or  produce 
aquatic  animals  at  amounts  above 
100,000  pounds  for  three  subcategories: 
flow-through,  recirculating  and  net  pen 
systems.  EPA  did  not  propose  to  amend 
the  National  Pollutant  Discharge 
Elimination  System  permitting 
regulations  that  define  the  facilities 
subject  to  permits.  The  proposed 
effluent  guidelines  and  standards  would 
apply  to  many,  but  not  all  CAAP 
facilities. 

The  public  meetings  will  include  a 
discussion  of  the  scope  of  the  regulation 
(including  subcategorization).  a 
summary  of  industry  information, 
technology-based  regulatory  options, 
and  general  CAAP  industry  issues. 
Because  EPA  did  not  propose 
pretreatment  standards  for  CAAP 
facilities,  meeting  agendas  do  not 
include  pretreatment.  Although  EPA 
will  not  record  and  transcribe  these 
meetings.  EPA  will  prepare  meeting 
summaries  and  add  them  to  the 
rulemaking  record. 

If  you  need  special  accommodations 
at  these  meetings,  such  as  wheelchair 
access  or  special  audio-visual  needs, 
you  should  contact  the  following  at  least 
five  business  days  before  the  meeting  so 
that  EPA  can  make  appropriate 
arrangements: 

•  Marta  Jordan  at  (202)  566-1049  for 
the  meeting  in  Washington,  DC. 

•  Cathe  Bell  at  (206)  553-0308  and/or 
Margaret/Maria  (audio-visual  needs)  at 
(206)  553-1050  for  the  meeting  in 
Seattle.  You  can  also  use  the  following 
Web  site  to  find  information  on 
directions,  lodging,  and  transportation: 
http://yosemite.epa.gov/RlO/ 


EXTAFF.  NSF /webpage/ 
visiting+our+offices?OpenDocument. 

•  Gary  Hosmer  at  (404)  562-8151  for 
the  meeting  in  Atlanta.  You  can  also  use 
the  following  Web  site  to  find 
information  on  directions,  lodging,  and 
transportation:  http://w\^^v.epa.gov/ 
region4/visitors/transporl.htm. 

Those  who  are  unable  to  attend  the 
meeting  can  get  a  copy  of  the 
presentation  and  meeting  materials  after 
the  meeting  by  making  an  e-mail  or 
telephone  request  to  Mrs.  Marta  E. 
Jordan,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above. 

Dated:  October  10.  2002. 
Geoffrey  H.  Grubbs. 

Director.  Office  of  Science  and  Technology. 
|FR  Doc.  02-26442  Filed  10-16-02:  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0260;  FRL-7278-4] 

Caffeine;  Receipt  of  Application  for 
Emergency  Exemption,  Solicitation  of 
Public  Comment;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice:  extension  of  comment 

period. 

SUMMARY:  On  September  27,  2002,  EPA 
published  a  notice  soliciting  public 
comments  regarding  the  receipt  of  an 
application  for  a  quarantine  exemption 
from  the  United  States  Department  of 
Agriculture  Animal  and  Plant  Health 
Inspection  Service  (USDA.  APHIS)  to 
use  the  pesticide  caffeine  (iH-purine- 
2,6-dione.  3,7-dihvdro-l ,3,:^-trimethyl-) 
(CAS  No.  58-08-2)  to  treat  up  to  200 
acres  of  floriculture  and  nursery  crops, 
parks,  hotels  and  resort  areas,  and  forest 
habitats  to  control  Coqui  and 
Greenhouse  frogs.  Comments  were  being 
requested  because  the  Applicant 
proposes  the  use  of  a  new  chemical 
which  has  not  been  registered  by  EPA. 
EPA  is  extending  the  comment  period 
for  8  davs.  from  October  15.  2002.  to 
October  23,  2002, 

DATES:  Comments,  identified  bv  docket 
ID  number  OPP-2002-0260  must  be 
received  on  or  before  October  23,  2002. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.e.  of  the  SUPPLEMENTARY 
INFORMATION  of  the  September  27,  2002 
Federal  Register  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Madden,  Registration  Division 
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(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  1200 
Pennsvlvania  .\ve..  N\V..  Washington. 
DC  204bO-0001;  telephone  number; 
(703)  305-6463.  fax  number:  (703)  308- 
5433;  e-mail  address  Sec-18- 
Mailbox@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Does  this  Action  Apply  to  Me? 

You  mav  be  potentiallv  affected  bv 
this  action  if  vou  are  a  federal  or  state 
government  agency  involved  in 
administration  of  environmental  quality 
programs.  Potentially  affected  entities 
mav  include,  but  are  not  limited  to; 

Federal  or  state  government  entitv. 
(NAICS  9241).  eg..  Department  of 
.\griculture.  Environment 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  .American 
Industrial  Classification  .System 
(NAICS)  codes  have  been  pmvidt.'d  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities  If  vou  have  any 
questions  regarding  thf  applwahilitv  of 
this  action  to  a  particular  »'ntitv.  mnsult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT 

B  How  Can  I  Get  Copies  of  This 
Pfu  ument  and  Other  Related 
Information' 

1  Docket  EPA  has  established  an 
official  public  docket  for  this  a(  tion 
under  docket  identification  (ID)  number 
OPP-2002-(J260  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action 
.Mthough  a  part  of  the  nffi(  lal  liocket, 
the  public  docket  does  not  ini  lude 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  bv  statute  The  official  publii 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public;  Information  and  Rec  ords 
Integritv  Branch  (PIRIB),  Rm   119, 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwv  .  Arlington,  VA  This  docket 
facility  is  open  from  830  am  to  4  p  in  . 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EP.-\  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://wwH'.  epa  .go  v/fedrgstr/. 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  tbose  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  ".search." 
then  key  in  the  appropriate  docket  ID 
number. 

C  How  and  to  Whom  Do  I  Submit 
Comments? 

To  submit  comments,  or  access  the 
official  public  docket,  please  follow  the 
detailed  instructions  as  provided  in  - 
I 'nit  1  C:.  of  the  SUPPLEMENTARY 
INFORMATION  of  the  .September  27,  2002 
Federal  Register  document.  If  you  have 
questions,  consult  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

II.  What  Action  is  EPA  taking? 

This  document  extends  the  public 
comment  period  established  in  the 
Federal  Register  of  September  27,  2002 
(67  FR  61099)  (FRL-7275-2).  In  that 
document.  EPA  sought  comment  on  a 
quarantine  exemption  request  from 
USDA.  APHIS  to  use  the  pesticide 
caffeine  (l//-purine-2,6-dione.  3.7- 
dihydro-l,3.7-trimethyl-)  (CAS  No.  5H- 
08-2)  to  treat  up  to  200  acres  of 
floriculture  and  nursery  crops,  parks, 
hotels  and  resort  areas,  and  forest 
habitats  to  control  Coqui  and 
(Ireenhouse  frogs  The  Applicant 
proposes  the  use  of  a  new  chemical 
which  has  not  been  registered  by  EPA. 
VAW  IS  hereby  extending  the  comment 
period,  whic  h  was  set  to  end  on  October 
15.  2002,  to  October  25.  2002 

III.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

In  accordance  with  40  CFR  166  the 
.administrator  shall  issue  a  notice  of 
ret:eipt  for  a  quarantine  exemption 
request  when  the  application  proposes 
the  u.se  of  a  new  chemical.  Further 
provisions  are  made  to  give  the  public 
15  days  to  comment  However,  the 
.Administrator  may  extend  the  comment 
period  if  additional  time  for  comment  is 
requested. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 


Dated:  October  10.  2002. 
Peter  Caulkins, 

Aitmg  DiKctor.  Registration  Division.  Office 
uf  Pesticide  Programs. 

IKK  Doc.  02-264:i8  Filed  10-11-02:  4:47  pm] 
BILUNG  CODE  6560-50-^ 


THE  PRESIDENT'S  CRITICAL 
INFRASTRUCTURE  PROTECTION 
BOARD 

National  Strategy  To  Secure 
Cytjerspace 

Octoben  1,2002. 

AGENCY:  President's  Critical 
Infrastructure  Protection  Board. 
Executive  Office  Of  the  President.  The 
White  House. 

ACTION:  Notice  of  pending  request  for 
public  comment  regarding  the  National 
Strategy  to  Secure  Cyberspace  for 
comment,  released  on  September  18. 
2002. 


SUMMARY:  Pursuant  to  the  President's 
charge  in  Executive  Order  12321.  the 
President's  Critical  Infrastructure 
Protection  Board  (the  "Board")  has  been 
engaged  in  development  of  the  National 
Strategy  to  Secure  Cyberspace.  On 
•September  18.  2002.  the  Board  released 
to  the  public  a  draft  of  the  Strategy  "For 
Comment  "  (the  'Strategy  ").  The 
Strategy  was  made  available  online  at 
h  ttp :/ /www. securecyberspace.gov  for 
viewing  and  downloading.  At  the  time 
of  the  release  of  the  Strategy,  the  Board 
invited  public  comments  and  set  a 
deadline  of  November  18.  2002  for  such 
comments.  The  most  efficient  way  to 
provide  public  comment  is  to  do  so 
online  through  the  feedback  link  at 
http-./Zv^-ww. securecyberspace.gov.  By 
this  Notice,  the  Board  continues  to 
solicit  further  comments  and  views  from 
the  public  on  the  Strategy. 
DATES:  Comments  may  be  submitted 
through  November  18.  2002. 
ADDRESSES:  Comments  may  be 
submitted  electronically  as  provided  at 
/i«p.//vvww. securecyberspace.gov.  In 
addition,  written  comments  may  be  sent 
to:  PCIPB/Strategy  Public  Comment: 
The  White  House:  Washington.  DC 
20502.  Individual  hard  copies  of  the 
draft  Strategy  may  be  obtained  by 
calling  202-456-5420. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  J.  Cabe,  (202)  456-5420. 
SUPPLEMENTARY  INFORMATION:  On 
October  16.  2001,  the  President  created 
the  Board  by  Executive  Order  12321. 
The  President  noted  that  "[tlhe 
information  technology  revolution  has 
changed  the  way  business  is  transacted, 
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government  operates,  and  national 
defense  is  conducted.  Those  three 
functions  now  depend  on  an 
interdependent  network  of  critical 
information  infrastructures."  In  the 
Executive  Order,  the  President  directed 
the  Board  to  "recommend  policies  and 
coordinate  programs  for  protecting 
information  systems  for  critical 
infrastructure,"  and  called  for  the  Board 
to  "coordinate  outreach  to  and 
consultation  with  the  private  sector, 
*   *  *  State  and  local  governments, 
[and]  communities  and  representatives 
from  academia  and  other  relevant 
elements  of  society." 

Pursuant  to  the  President's  charge,  the 
Board  has  been  engaged  in  development 
of  the  National  Strategy  to  Secure 
Cyberspace.  On  September  18,  2002,  the 
Board  released  to  the  public  a  draft 
Strategy  "For  Comment,"  identifying  24 
strategic  goals  and  listing  over  80 
recommendations.  The  Strategy  was 
made  available  online  at  http:// 
wv^rw.securecyberspace.gov  for  viewing 
and  downloading. 

The  Strategy  was  developed  based  on 
input  from  a  broad  spectrum  of 
individuals  and  groups  that  represent 
the  owners  and  operators  of  cyberspace, 
as  well  as  from  the  key  sectors  that  rely 
on  cyberspace,  including  Federal 
departments  suid  agencies,  private 
companies,  State  and  local 
govenunents,  educational  institutions, 
nongovernmental  organizations,  and  the 
general  public.  Town  hall  meetings  to 
facilitate  discussion  and  stimulate  input 
were  held  during  the  Spring  in  Denver, 
Chicago,  Portland,  Oregon,  and  Atlanta 
and  this  month  in  Philadelphia  and 
Boston.  In  addition,  a  list  of  53  key 
questions  was  compiled,  published,  and 
publicized  to  spark  public  debate  and 
facilitate  informed  input.  The  Boeud 
will  convene  additional  town  hall 
meetings  around  the  country  in  the  next 
few  weeks  to  raise  awareness  about 
cybersecurity  issues,  and  to  solicit  and 
receive  the  views  and  input  of 
concerned  citizens  regarding  the 
Strategy.  Town  hall  meetings  will  be 
held  in  Pittsburgh,  PA  (October  24), 
New  York,  NY  (November  7),  Phoenix, 
AZ  (November  14).  For  further 
information  about  specific  town  hall 
meetings,  see  http:// 
www.securecyberspace.gov. 

At  the  time  of  the  release  of  the 
Strategy,  the  Board  invited  public 
comments  and  set  a  deadline  of 
November  18,  2002  for  such  comments. 
By  this  Notice,  the  Board  continues  to 
solicit  further  comments  and  views  from 
the  public  on  the  draft  Strategy.  The 
most  efficient  way  to  provide  public 
comment  is  to  do  so  online  through  the 
feedback  link  at  http:// 


www.securecyberspace.gov.  In  order  to 
facilitate  review  and  consideration  of 
public  comment,  commenters  are 
requested  to  use  this  electronic  feedback 
link  if  at  all  possible.  Comments  will 
also  be  accepted  if  mailed  to  the  postal 
address  listed  below,  but  it  is  requested 
that  such  commenters  also  provide  an 
electronic  version  of  their  comments  as 
well  as  the  hard  copy  [e.g.,  CD  or  floppy 
disc)  if  possible.  In  addition,  it  is 
requested  that  all  commenters, 
including  those  submitting  their 
comments  in  hard  copy  form  rather  than 
online,  make  every  effort  to  organize  the 
comments  by  reference  to  specific 
sections  of  the  Strategy  and  if 
applicable)  the  numbered 
recommendation  or  discussion  topic 
commented  upon. 

Those  preferring  to  submit  their 
comments  by  hard  copy  (preferably  with 
an  accompanying  electronic  version  of 
the  comment)  should  send  them  to: 
PCIPB/Strategy  Public  Comment;  The 
White  House;  Washington,  DC  20502. 
The  Board  will  consider  all  relevant 
comments  in  the  further  development  of 
the  Strategy.  However,  there  are  no 
plans  to  respond  individually  to  each 
comment. 

Dated;  October  11.  2002. 
Richard  A.  Clarke, 

Chair,  President  s  Critical  Infrastructure 
Protection  Board 
[FR  Doc.  02-26456  Filed  10-16-02:  8:45  am) 

BtLUNG  CODE  316S-03-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

October  5,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  genial  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
current  valid  control  number.  No  person 
shall  be  subject  to  any  penalty  for  failing 
to  comply  with  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  16. 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804.  445  12th 
Street,  SW..  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith^f cc.gov 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0387. 
Title:  On  Site  Verification  of  Field 
Disturbance  Sensors — Section  15.201(d). 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  200. 
Estimated  Time  per  Response:  18 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirement;  Third  party  disclosure. 
Total  Annual  Burden:  3,600  hours. 
Total  Annual  Cost:  $40,000. 
Needs  and  Uses:  FCC  rules  permit  the 
operation  of  field  disturbance  sensors  in 
the  low  VHF  region  of  the  spectrum.  To 
monitor  non-licensed  field  disturbance 
sensors  operating  in  the  low  VHF 
television  bands,  a  unique  procedure  for 
on-site  equipment  testing  of  the  systems 
is  required  to  ensure  suitable  safeguards 
for  the  operation  of  these  devices.  Data 
are  retained  by  the  holder  of  the 
equipment  authorized/issued  by  the 
-FCC  and  made  available  only  at  the 
request  of  the  Commission. 

OMB  Control  Number:  3060-0436. 
Title:  Equipment  Authorization — 
Cordless  Telephone  Security  Coding. 
Form  Number:  N/A. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  200. 
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Estimated  Time  per  Responsf^  1  hnur 

Frequency  of  Response  On  occasion 
reporting  requirement:  Third  party 
disclosure. 

Total  Annual  Burden:  200  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  The  FCC  requires 
cordless  telephone  stK;urity  features  to 
protect  the  public  switched  telephone 
network  from  unintentional  line  seizure 
and  telephone  dialing.  These  features 
prevent  unauthorized  access  to  the 
telephone  line,  the  dialing  of  calls  in 
response  to  signals  other  than  those 
from  the  owner's  handset,  and  the 
unintentional  ringing  of  a  cordless 
telephone  handset.  Use  of  the  cordless 
telephone  security  features  reduces  the 
harm  caused  by  some  cordless 
telephones  to  the  "911"  Emergency 
Service  Telephone  System  and  the 
telephone  network  in  general 

OMB  Control  Number  306(^-1015. 

Title:  Ultra  Wideband  Transmission 
Systems  Operating  Under  Part  15 — 
Section  15.525.  (ET  Docket  No.  98-153). 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  colletrtion 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  500. 

Estimated  Time  per  Response:  2 
hours 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure 

Total  Annual  Burden   1 .000  hours 

Total  Annual  Cost:  None. 

Needs  and  Uses:  47  CFR  Section 
15.2525  requires  operators  of  Ultra 
Wideband  (UWB)  transmission  systems 
to  coordinate  their  operations  to  avoid 
interference  with  sensitive  US 
government  radio  systems  Initial 
operation  in  a  particular  area  may  not 
commence  until  authorized  bv  the  F'CC 
The  UWB  operators  must  provide  the 
name,  address,  and  other  pertinent 
contact  information  of  the  user,  the 
desired  geographical  area  of  operation, 
the  FCC  ID  number,  time  period  during 
which  operations  will  take  place,  and 
other  nomenclature  of  the  UWB  device 
The  FCC  collects  this  information  and 
forwards  it  to  the  National 
Telecommunications  and  Information      * 
Administration  (NTIA  under  the  U.S. 
Department  of  C^ommerce)  This 
information  collection  is  essential  to 
control  potential  interference  to  Federal 
radio  communications.  (Please  note  that 
on  June  12.  2002,  OMB  approved  this 
collection  under  the  "emergency 
processing"  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Section  3507.} 


Federal  Communications  Commission. 

Marlene  H.  Uortch, 

Si'<  rftary 

|FR  Doi.  02-26432  Filed  10-16-02;  8:45  am] 

BILLING  CODE  6712-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

Oi  tober  7,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub  L.  104-13.  An  agency 
mav  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
(Commission,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  (Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  fif 
information  on  the  respondents, 
including  the  use  of  automated 
i:ollection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  c:omments  by  December  16. 
2002   If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman.  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  1-C804,  Washington.  DC  20554  or 
via  the  internet  to  iboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  202-418-0214  or  via 
the  internet  at  jboley%fcc.gov. 


SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0900. 

Title:  Compatibility  of  Wireless 
Services  with  Enhanced  911;  Second 
Report  and  Order  in  CC  Docket  No.  94- 
102. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
state,  local,  or  tribal  government,  not- 
for-profit  institutions. 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  20 
hours. 

Frequency  of  Response:  One-time  and 
on  occasion  reporting  requirements. 

Total  Annual  Burden:  2,190  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  information 
submitted  by  manufacturers  or  carriers 
wishing  to  incorporate  new  or  modified 
E911  call  processing  modes  will  be  used 
to  keep  the  Commission  informed  of 
technological  developments  and  thus  to 
ensure  that  the  Commission's 
regulations  are  kept  current  and  reflect 
the  preferences  of  the  industry  in 
complying  with  E911  regulations.  The 
information  to  be  submitted  with 
applications  for  equipment 
authorizations  for  analog  cellular 
telephones  is  necessary  to  ensure 
industry  compliance  with  E911  call 
completion  regulations.  The  voluntary 
education  program  will  enable 
consumers  to  use  wireless  analog  sets  to 
make  E911  calls  in  an  informative 
manner,  ensuring  a  fast,  reliable 
response. 

OMB  Control  No.:  3060-0147. 

Title:  Section  64.804,  Extension  of 
Unsecured  Credit  for  Interstate  and 
Foreign  Clomm.unications  Services  to 
Candidates  for  Federal  Office. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  13. 

Estimated  Time  Per  Response:  8 
hours. 

Frequency  of  Response:  Annual  and 
on  occasion  reporting  requirements, 
recordkeeping  requirement. 

Total  Annual  Burden:  104  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

iVeeds  and  Uses:  Pursuant  to  section 
64.804  of  FCC  rules,  a  carrier  must 
obtain  a  signed,  written  application  for 
service  which  shall  identify'  the 
applicant  and  the  candidate  and  state 
whether  or  not  the  candidate  assumes 
responsibility  for  charges,  and  which 
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shall  state  that  the  applicant  or 
applicants  are  liable  for  payment  and 
that  the  applicant  understands  that 
service  will  be  discontinued  if  payment 
is  not  rendered.  Section  64.804  also 
requires  records  of  each  account, 
involving  the  extension  by  a  carrier  of 
unsecured  credit  to  a  candidate  or 
person  on  behalf  of  such  candidate  for 
common  carrier  communications 
services  shall  be  maintained  by  the 
carrier  as  to  show  separately,  interstate 
and  foreign  communication  services  all 
charges,  credits,  adjustments,  and 
security,  if  any,  and  balance  receivable. 
Section  64.804  requires 
communications  common  carriers  with 
operating  revenues  exceeding  $1  million 
who  extend  unsecured  credit  to  a 
political  candidate  or  person  on  behalf 
of  such  candidate  for  Federal  office  to 
report,  aimually,  data  including  due  and 
outstanding  balances. 

OMB  Control  No.:  306tM)876. 

Title:  USAC  Board  of  Directors 
Nomination  Process  (47  CFR  54.703) 
and  Review  of  Adminstrator's  Decision 
(47  CFR  54.719-54.725). 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  22. 

Estimated  Time  Per  Response:  20-32 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  560  hours. 

Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  Piu-suant  to  section 
54.703  industry  and  non-industry 
groups  may  submit  to  the  Commission 
for  approval  nominations  for 
individuals  to  be  appointed  to  the 
USAC  Board  of  Directors.  Sections 
54.719-54.725  contain  the  procedures 
for  Commission  review  of  USAC 
decisions,  including  the  general  fiUng 
requirements  pursuant  to  which  parties 
must  file  requests  for  review.  The 
information  is  used  by  the  Commission 
to  select  USAC's  Board  of  Directors  and 
to  ensure  that  requests  for  review  are 
filed  properly  with  the  Commission. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-26433  Filed  10-17-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

Octobers.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s}.  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  16. 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman  or  Leslie  Smith, 
Federal  Communications  Commission, 
Room  1-C804  or  Room  1-A804,  445 
12th  Street,  SW.,  Washington.  DC  20554 
or  via  the  Internet  to  jboley@fcc.gov  or 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-^18-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0076. 

Title:  Annual  Employment  Report  for 
Common  Carriers. 

Form  No.:  FCC  Form  395. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  4.000. 
Estimated  Time  Per  Response:  1  hour. 
Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements, 
recordkeeping  requirement. 

Total  Annual  Burden:  4.000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Annual 
Employment  Report  is  a  data  collection 
device  for  enforcement  and  assessment 
of  the  Commission's  EEO  rules.  .^11 
common  carrier  licensees  or  permittees 
which  sixteen  (16)  or  more  full-lime 
employees  are  required  to  file  this 
report  and  retain  it  for  a  two.  year 
period.  The  report  identifies  each 
carrier's  staff  by  gender,  race,  color  and/ 
or  national  origin  in  each  of  nine  major 
job  categories.  The  information,  in 
addition  to  being  useful  for  our 
purposes,  has  also  been  used  by  public 
interest  groups,  NTIA.  the  Equal 
Employment  Opportunity  Commission, 
the  Congress  and  the  U.S.  Commission 
on  Civil  Rights  to  assess  progress  in 
accordance  with  their  particular 
objectives. 

OMB  Control  No.:  3060-0859. 

Title:  Suggested  Guidelines  for 
Petitions  for  Ruling  Under  Section  253 
of  the  Communications  Act. 

Form  No..- N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  80. 

Estimated  Time  Per  Response:  63  to 
125  hours  (average). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  6.280  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commissions 
consideration  of  preemption  begins  with 
the  filing  of  a  petition  by  an  aggrieved 
party.  The  petition  is  placed  on  public 
notice  and  commented  on  by  others. 
The  Commission's  decision  is  based  on 
the  public  record,  generally  composed 
of  the  petition  and  comments.  The 
Commission  has  considered  a  number  of 
preemption  items  since  the  passage  of 
the  Telecommunications  Act  of  1996. 
and  believes  it  in  the  public  interest  to 
inform  the  public  of  the  information 
necessary  to  support  its  full 
consideration  of  the  issues  likely  to  be 
involved  in  preemption  actions. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary 
[FR  Doc.  02-26434  Filed  10-16-02;  8;45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 

October  H.  2002 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subiec;t  to  the 
Paperwork  Reduction  Act  (PR>\)  that 
does  not  displav  a  valid  c:ontrol  number 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  18. 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission.  Room  1- 
C804,  445  12th  Street,  SW  ,  DC  20554  or 
via  the  Internet  to  jboley^fcc  gov 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  iboIey@fcc.gov 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0395 

Title:  The  ARMIS  USOA  Report 
(ARMIS  Report  43-02);  the  ARMIS 
Service  Quality  Report  (ARMIS  Report 
43-05);  and  the  ARMIS  Infrastructure 
Report  (ARMIS  Report  43-07) 

Report  Nos.:  FCC  Reports  43-02,  43- 
05,  and  43-07. 

Type  of  Review:  Extension  of  a 
currently  approved  collection 


Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  5.7  to 
844  hours. 

Frequency  of  Response:  Annual 
reporting  requirement,  recordkeeping 
requirement. 

Total  Annual  Burden:  26,446  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  USOA  Report 
provides  the  annual  results  of  the 
carriers'  activities  for  each  account  of 
the  Uniform  System  of  Accounts.  The 
Service  Quality  Report  provides  service 
quality  information  in  the  areas  of 
interexchange  access  service, 
installation  and  repair  intervals,  local 
service  installation  and  repair  intervals, 
trunk  blockage,  and  total  switch 
downtime  for  price  cap  carriers.  The 
Infrastructure  Report  provides  switch 
deployment  and  capabilities  data.  The 
Commission  is  seeking  an  extension  of 
the  emergency  request  that  was 
submitted  in  March  2002. 

OMB  Control  No.:  3060-0511, 

Title:  ARMIS  Access  Report. 

Report  No.:  FCC  Report  43-04. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit 

Number  of  Respondents:  121. 

Estimated  Time  Per  Response:  157 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  18,997  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Access  Report  is 
needed  to  administer  the  Commission's 
accounting,  jurisdictional  separations 
and  access  charge  rule;  to  analyze 
revenue  requirements  and  rates  of 
return,  and  to  collect  financial  data  from 
Tier  1  incumbent  local  exchange 
carriers  The  Commission  is  seeking  an 
extension  of  the  emergency  request  that 
was  submitted  in  March  2002. 

OMB  Control  No.:  3060-0513. 

Title:  ARMIS  Joint  Cost  Report. 

Report  No.:  FCC  Report  43-03. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  121. 

Estimated  Time  Per  Response:  83 
hours 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  10,043  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Joint  Cost 
Report  is  needed  to  administer  our  joint 
cost  rules  (Part  64)  and  to  analyze  data 
in  order  to  prevent  cross-subsidization 


of  nonregulated  operations  by  the 
regulated  operations  of  Tier  1  carriers. 
The  Commission  is  seeking  an  extension 
of  the  emergency  request  that  was 
submitted  in  March  2002. 

OMB  Control  No.:  3060-0641. 

Title:  Notification  to  File  Progress 
Report. 

Form  No.:  FCC  Form  218-1. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  500. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  500  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  FCC  Form  218-1  is 
used  as  a  method  of  verifying  that  the 
218-219  MHz  service  licensee 
(previously  IVDS)  has  made  service 
available  in  accordance  with  the  terms 
of  authorization  issued.  The  information 
is  used  to  update  databases  and  insures 
efficient  spectrum  utilization. 

OMB  Control  No.:  3060-0783. 

Title:  Section  90.176,  Coordination 
Notification  Requirements  on 
Frequencies  Below  512  MHz. 

Form  No. :  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  15 
respondents:  3,900  responses. 

Estimated  Time  Per  Response:  .50 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Total  Annual  Burden:  1,950  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Section  90.176 
requires  each  Private  Land  Mobile 
frequency  coordinator  to  provide, 
within  one  business  day,  a  listing  of 
their  frequency  recommendations  to  all 
other  frequency  coordinators  in  their 
respective  pool,  and,  if  requested,  an 
engineering  analysis.  Any  method  can 
be  used  to  ensure  this  compliance  with 
the  "one  business  day  requirement"  and 
must  provide,  at  a  minimum,  the  name 
of  the  applicant;  frequency  or 
frequencies  recommended;  antenna 
locations  and  heights;  the  effective 
radiated  power;  the  type(s)  of  emission; 
the  description  of  the  service  area;  and 
the  date  and  time  of  the 
recommendation.  If  a  conflict  in 
recommendations  arises,  the  affected 
coordinators  are  jointly  responsible  for 
taking  action  to  resolve  the  conflict,  up 
to  and  including  notifying  the 
Conunission  that  an  application  may 
have  to  be  returned. 
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Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[PR  Doc.  02-26431  Filed  10-16-02;  8:45  am] 

BOUNG  CODE  sm-m-p 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-2578] 

Commission  Releases  Agenda  for 
Public  Forum  on  Rights-of-Way  Issues 

action:  Notice. 

SUMMARY:  This  document  annoimces  the 
agenda  for  the  public  forum  on  rights- 
of-way  issues  to  be  held  on  October  16, 
2002. 

DATES:  The  public  forum  on  rights-of- 
way  management  will  be  held  on 
October  16,  2002  from  9:15  a.m.  to  3:30 
p.m. 

ADDRESSES:  The  public  forum  on  rights- 
of-way  management  will  be  held  at  the 
FCC's  headquarters,  445  12th  Street. 
SW..  Washington.  DC.  in  the 
Commission  Meeting  Room. 
FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Monteith  or  Gene  FuUano,  Consumer  & 
Government  Affairs  Bureau,  (202)  418- 
1400,  kmonteit®fcc.gov  or 
gfuUano@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Public  Forum  is  aimed  at  facilitating 
discussion  among  local  authorities,  state 
regulators,  and  the  industry  to  develop 
consensus  positions  where  possible. 
The  forum  will  strive  to,  among  other 
things,  identify  principles  and  practices 
that  all  parties  believe  can  be  a  model 
for  access  to  and  management  of  rights- 
of-way  with  respect  to  the 
communications  industry.  The 
following  agenda  provides  the  names 
and  affiliations  of  the  invited  panelists. 

9:15  a.m.-lO  a.m. 

Welcome  and  Introduction 

K.  Dane  Snowden,  Chief.  Consumer  & 
Governmental  Affairs  Bureau.  FCC 
Chairman  and  Commissioners 

lOa.m.-ll  a.m. 

The  Jurisdictional  Question:  Local  vs. 
Federal  Authority 

Introduction — Backgroimd,  historical 
perspective  on  rights-of-way  issues, 
and  status  of  court  challenges.  Panel 
discussion  on  the  scope  of  Federal 
authority  under  Section  253  of  the 
Communications  Act. 

Moderator:  Jane  Mago,  General  Counsel, 
Office  of  General  Counsel 

Panelists 

Lisa  Gelb,  Deputy  City  Attorney,  San 
Francisco,  California 


Chris  Melcher,  Corporate  Counsel, 

Qwest  Communications 
Pam  Beery,  Partner,  Beery  &  Eisner 
Teresa  Marrero,  Manager,  Federal 

Rights-of-Way  Issues,  AT&T 

11  a.m.-ll:15  a.m. 

Break 

11:15  a.m.-12:30  p.m. 

Fair  and  Reasonable  Compensation  for 

Use  of  Rights-of-Way 
Panel  discussion  on  compensation 

issues  including  cost-based. 

percentage  of  revenue,  and  in-kind 

compensation  approaches. 
Moderator:  Bill  Maher,  Chief,  Wireline 

Competition  Bureau 

Panelists 

Sandy  Sakamoto,  Assistant  General 

Counsel  and  Assistant  Attorney  SBC/ 

Pacific  Telesis 
Don  Knight,  Assistant  City  Attorney, 

Dallas,  Texas 
Kelsi  Reeves,  Vice  President  of  Federal 

Government  Relations  Time  Warner 

Telecom 
Larry  Doherty,  Director,  Site 

Development,  West  Region,  Sprint 

PCS 
Barry  Orton,  Professor  of 

Telecommunications,  University  of 

Wisconsin — Madison 

12:30  p.m.-2  p.m. 

Lunch  Break 

2  p.m.-2:30  p.m. 

Perspectives  from  the  Administration 
Nancy  Victory,  Assistant  Secretary  for 
Communications  and  Information, 
U.S.  Department  of  Commerce 

2:30  p.m.-3:30  p.m. 

Looking  Ahead:  Policy  Approaches  to 

Rights-of-Way  Management 
Panel  discussion  on  how  best  to 

accommodate  the  interests  of  multiple 

stakeholders. 
Moderator:  Ken  Ferree,  Chief,  Media 

Bureau 

Panelists 

Ken  Fellman,  Mayor,  Arvada,  Colorado 
Dorian  Denburg,  Chief  Rights-of-Way 

Counsel,  BellSouth  Corporation 
Bob  Chemow,  Chair,  Regional  Telecom 

Commission 
Alexandra  Wilson,  Chief  Policy 

Counsel,  Cox  Enterprises 
Bob  Nelson,  Commissioner,  Michigan 

Public  Utility  Commission 

3:30  p,m. 

Closing 

K.  Dane  Snowden,  Chief,  Consumer  & 
Governmental  Affairs  Bureau 
The  forum  will  be  closed  captioned 

and  will  be  carried  live  on  the  Internet 


through  RealAudio  from  the  FCC  Web 
site  at:  http://wv^w.fcc.gov/reaiaudio/.  A 
transcript  of  the  forum  will  be  available 
10  business  days  after  the  event  on  the 
FCC's  Internet  site  at  http:// 
wvirw.fcc.gov/cgb/row.html.  Transcripts 
may  also  be  obtained  from  the  FCC's 
duplicating  contractor.  Qualex 
International,  445  12th  St.,  SW.,  Room 
CY-B402,  Washington,  DC  20554. 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
qualexint@aol.com.  Audio  and  video 
tapes  of  the  forum  can  be  purchased 
from  CACI  Productions  (formerly 
Infocus  Media),  341  Victory  Drive. 
Herndon,  VA  20170.  by  calling  CACI  at 
(703)  834-1470  or  by  faxing  CACI  at 
(703)  834-0111.  The  meeting  agenda 
will  be  provided  in  accessible  formats. 
The  meeting  site  is  fully  accessible  to 
people  using  wheelchairs  or  other 
mobility  aids.  Copies  of  the  transcript  in 
other  alternative  formats  (computer 
diskette,  large  print,  and  Braille)  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  (202)  418-7426 
voice,  (202)  418-7365  TTY.  or 
bmillin@fcc.gov.  Send  requests  for 
reasonable  accommodations  to 
fcc504@fcc.gov,  or  contact  Helen  Chang, 
Section  504  Officer,  202-418-0424, 
202^18-0432  TTY,  or  hchang@fcc.gov. 
Also  include  a  way  of  contacting  you  if 
we  need  more  information.  Please 
submit  your  request  at  least  5  days  in 
advance  so  that  we  can  assure  provision 
of  the  service  you  require.  Participants 
and  attendees  are  reminded  of  the 
Commission's  ex  parte  rules  and  are 
responsible  for  complying  with  those 
rules  to  the  extent  their  comments 
address  the  merits  of  pending 
proceedings. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
IFR  Doc.  02-26430  Filed  10-16-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Deletion  of  Agenda  Item  From  October 
10th  Open  Meeting 

October  9.  2002. 

The  following  item  has  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  October  10, 
2002,  Open  Meeting  and  previously 
listed  in  the  Commission's  Notice  of 
October  3,  2002.  This  item  has  been 
adopted  by  the  Commission. 
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Item  No 

Bureau 

Subject 

3  

Enforcement 

Title  SBC  Communications.  Inc  .  Apparent  Liability  for  Forfeiture 
Summary  The  Commission  will  consider  a  Forfeiture  Order  concerning  compliance 
with  the  shared  transport  condition  of  the  SBC/Amentech  merger  order 

Federal  rnmmunications  Commission. 

Marlene  H.  Ekirtch. 

Secretory 

IFR  Doc.  02-265.5.5  Filed  10-15-02;  10:44 

ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  01-92.  OA  02-2436] 

Intercarrier  Compensation  for  Wireless 
Traffic 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  This  rlocument  seeks 
comment  on  two  petitions  for 
declarator\-  rulino  regdrdin>?  the 
intercarrier  compensation  regime 
applicable  to  certain  tvpes  of  wireless 
traffic.  Both  petitions  raise  issues  under 
consideration  in  CC  Docket  01-92. 
Developins^  a  I  'nified  Intercarrier 
Compensation  Peainw 
DATES:  Comments  due  October  18.  2U02 
and  replv  comments  due  November  1, 
2002 

ADDRESSES:  Federal  Ciommunuations 
Commission.  445  12th  St  .  S\V., 
Washington   DC  2n=S.i4   See 
Supplementar\  Information  section  for 
where  and  how  to  file  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Stevi'  Morris  or  \'i(  forui  .S(  hl''Miiger. 
Pricing  Policv  Division.  Wireline 
Competition  Bureau,  (202)  418-1530,  or 
Gregor\'  Vadas.  Policy  Division, 
Wireless  Telecommunicatiims  Bureau. 
12021  41K-1798 

SUPPLEMENTARY  INFORMATION:  (  )n 
September  b.  2002.  T-Moliile  LISA.  Inc  . 
Western  Wireless  Corporation,  Nextel 
Communications.  Inc.,  and  Nextel 
Partners.  Inc  (CMRS  Petitioners)  filed  ,i 
petition  for  declaratory  ruling  iii  the 
above-referenced  docket  requesting  that 
the  (Commission  "reaffirm  that  wireless 
termination  tariffs  are  not  a  proper 
mechanism  for  establishing  reciprocal 
compensation  arrangements'  between 
local  f!xchange  carriers  (LECs)  and 
commert  ial  mobile  radio  servi(  e 
(CMRS)  providers.  .According  to  CMKS 
Petitioners,  a  CMRS  carrier  typicallv 
will  interconnect  indirectlv  with  a  rural 
ILEC  [i.e..  traffic  will  be  exchanged 


through  an  intermediate  carrier.)  CMRS 
Petitioners  state  that  indirectly 
interconnecting  carriers  often  exchange 
traffic  pursuant  to  a  bill-and-keep 
arrangement,  rather  than  an 
interconnection  agreement,  at  least  for 
inobile-to-land  traffic.  CMRS  Petitioners 
state  that  some  rural  LECs  recently  have 
filed  state  tariffs  as  a  mechanism  to 
<  ollect  reciprocal  compensation  for  the 
termination  of  intra-MTA  traffic 
originated  by  (IMRS  carriers.  The  CMRS 
Petitioners  assert  that  compensation  for 
such  traffic  should  be  paid  only  when 
the  LEC  and  (IMR.S  carrier  have  entered 
into  an  interconnecticm  agreement 
under  section  251  of  the 
C'ommunications  Act  of  1934.  as 
.imeiuled  b\  the  Telecommunications 
.Act  of  199fi.  In  the  absence  of  such  an 
agreement,  they  state  that  traffic  should 
be  exchanged  (m  a  bill-and-keep  basis. 
The  CMRS  Petitioners  request  that  the 
Commission  direct  ILECs  to  withdraw- 
any  wireless  termination  tariffs  in 
existence  todav  or.  alternatively,  to 
declare  such  tariffs  unlawful,  void  and 
of  no  effect  The  (CMRS  Petitioners  state 
that  the  Commission  has  authority  to 
issue  the  requested  ruling  pursuant  to 
sections  332(c)(1)  and  201  of  the 
Communications  Act. 

On  September  18,  2002,  U.S.  LEC 
Corp.  filed  a  petition  for  declaratory 
ruling  asking  the  Commission  to  "issue 
a  ruling  reaffirming  that  LE(Cs  are 
entitled  to  rei:over  access  charges  from 
IXCs  tor  the  provision  of  access  service 
on  interexchange  calls  originating  from, 
or  lerminating  on,  the  networks  of 
CMRS  providers."  US.  LEC  states  that 
industr\  practice  is  for  IXCs  lo  pay 
access  charges  to  LECs  for  this  traffic, 
but  that  recentlv  one  IXC  has  dtu.lined 
to  pav  these  i  barges.  I'.S.  LEC  slates 
that  a  requirement  that  IX(Cs  pay  access 
charges  to  LECs  for  traffic  to  or  from  a 
(CMRS  carrier  is  fully  supported  by 
C(jmmissi(in  precedent.  I'.S   LE(C  asserts 
that  grant  of  the  petition  is  necessary  to 
eliminate  controversy  and  avoid  future 
challenges  regarding  this  issue.  The  U.S. 
LEC  petition  was  placed  in  the  record  in 
the  above-referenctMl  docket. 

Both  petitions  raise  issues  under 
consideration  in  (XC  Docket  01-92. 
Df'i  e/op/ng  II  I  'nified  Intercarrier 
(Compensation  Regime.  66  FR  28410. 
May  23.  2001 

Pursuant  to  .sections  1.415  and  1.419 
of  the  Commissions  rules,  interested 
parties  may  file  comments  on  or  before 


October  18.  2002.  and  reply  comments 
on  or  before  November  1.  2002. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  Comments  filed  through  the 
ECFS  can  be  sent  as  an  electronic  file 
via  the  Internet  to  http  J/vi'v^'w.f cc.gov /e- 
file/ecfs.html.  (Generally,  only  one  copy 
of  an  electronic  submission  must  be 
filed.  If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
filing  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  copy  by  Internet  e-mail.  To 
get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message;  "get  form  <your  email 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
Commenters  also  may  obtain  a  copy  of 
the  AS(;iI  Electronic  Transmittal  Form 
(FORM-ET)  at  http://iuuy.fcc.gov/e-file/ 
email.html.  Parties  who  choose  to  file 
by  paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  dcjcket  or 
rulemaking  number.  Filings  can  be  sent 
by  hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  .Ser\'ice  mail).  The  Commission's 
contractor.  Vistronix,  Inc..  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  (Commission's 
.Secretary  at  236  Massachusetts  Avenue, 
NE..  Suite  110.  Washington.  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7:p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
(Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  (Capitol  Heights.  MD 


64122 


Federal  Reei.ster  /  Vol    67.  No.  201 /Thursday.  October  17.  2002/Notices 


Federal  Register /VoL  67.  No.  201 /Thursday,  October  17.  2002/Notices 


64121 


20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW..  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Regardless  of  whether  parties  choose  to 
file  electronically  or  by  paper,  parties 
should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street 
SW.,  CY-B402.  Washington,  DC  20554 
(telephone  202-863-2893;  facsimile 
202-863-2898)  or  via  e-mail  at 
qualexint@aol.com.  In  addition,  one 
copy  of  each  submission  must  be  filed 
with  the  Chief.  Pricing  Policy  Division, 
Wireline  Competition  Bureau,  and 
Chief,  Policy  Division.  Wireless 
Telecommimications  Bureau.  445  12th 
Street,  SW..  Washington,  DC  20554. 
Documents  filed  in  this  proceeding  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Reference  Information 
Center,  445  12th  Street,  SW., 
Washington,  DC  20554,  and  will  be 
placed  on  the  Commission's  Internet 
site. 

This  proceeding  will  be  governed  by 
"permit-but-disclose"  ex  parte 
procedures  that  are  applicable  to  non- 
restricted  proceedings  under  section 
1.1206  of  die  Commission's  rules. 
Parties  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  siunmarizing  the 
presentation  must  contain  a  summary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one-  or  two- 
sentence  description  of  the  views  and 
argiunents  presented  generally  is 
required.  Chher  rules  pertaining  to  oral 
and  written  presentations  are  set  forth 
in  section  1.1206(b)  as  well.  In  addition, 
interested  parties  are  to  file  any  written 
ex  parte  presentations  in  this 
proceeding  with  the  Commission's 
Secretary,  Marlene  H.  Dortch.  445  12th 
Street.  SW.,  TW-B204.  Washington.  DC 
20554,  and  serve  with  three  copies  each: 
Pricing  Policy  Division.  Wireline 
Competition  Bureau,  Attn:  Victoria 
Schlesinger,  and  Policy  Division, 
Wireless  Telecommunications  Bureau, 
Attn:  Gregory  Vadas,  445  12th  Street, 
SW.,  Washington.  DC  20554.  Parties 
shall  also  serve  vrith  one  copy:  Qualex 
International,  Portals  11.  445  12th  Street. 
SW..  Room  CY-B402,  Washington,  DC 
20554.  (202)  863-2893. 


Federal  Communications  Commission. 
Tamara  Preiss, 

Division  Chief  Pricing  Policy  Division. 

|FR  Doc.  02-26435  Filed  10-16-02;  8:45  ami 

BILUNG  CODE  671 2-01 -P 

FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

PREVIOUSLY  ANNOUNCED  DATE:  Tuesday. 

October  8,  2002.  The  closed  meeting 

and  the  open  meeting  scheduled  for  that 

day  were  canceled. 

DATE  AND  TIME:  Tuesday,  October  22. 

2002  at  10  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Wednesday.  October  23, 
2002  and  Thursday,  October  24,  2002  at 
9:30  a.m. 

PLACE:  999  E  Street,  NW.,  Washington. 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTER  BEFORE  THE  COMMISSION: 
Coordinated  and  Independent 
Expenditures:  Notice  of  Proposed 
Rulemaking. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  October  24,  2002,  10  a.m., 
meeting  open  to  the  public.  This 
meeting  has  been  canceled. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer,  Telephone 
(202)  694-1220. 

Mary  W.  Dove. 

Secretary  of  the  Commission. 

[FR  Doc.  02-26633  Filed  10-15-02;  3;20  pm] 
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and  local  all-hazards  emergency 
operational  planning.  Citizen  Corps 
activities,  and  development  or 
improvement  of  Emergency  Operations 
Centers. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Grants  for  State  and  Local  Homeland 
Security  Activities 

AGENCY:  Office  of  National  Preparedness 
(ONP),  Federal  Emergency  Management 
Agency  (FEMA). 

ACTION:  Notice  of  availability  of  fiscal 
year  2002  supplemental  funds  for  State 


SUMMARY:  FEMA  gives  notice  of  the 
availability  of  funds  for  fiscal  year  (FY) 
2002  for  State  and  local  all-hazards 
emergency  operations  planning;  for  the 
development  or  improvement  of  State 
and  local  Emergency  Operations  Centers 
(EOCs);  and  for  further  development  of 
Citizen  Corps,  including  funds  for 
Citizen  Corps  Councils  and  for 
Community  Emergency  Response  Team 
(CERT)  training.  Funding  of  Si  00 
million  is  available  for  planning,  S56 
million  for  EOCs.  and  $25  million  for 
Citizen  Corps. 

FOR  FURTHER  INFORMATION  CONTACT:  Gil 
Jamieson.  Federal  Emergency 
Management  Agency.  Office  of  National 
Preparedness,  500  C  Street,  SW.. 
Washington.  DC  20472.  (202)  646-^090 
or  e-mail;  gil.iamieson%fema.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority  and  Appropriation 

The  legislative  authority  for  the 
program  activities  described  in  this 
notice  are  the  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act 
(Stafford  Act).  42  U.S.C.  5121-5206;. 
The  2002  Supplemental  Appropriations 
Act  For  Further  Recovery  From  and 
Response  To  Terrorist  Attacks  on  the 
United  States,  P.L.  107-206. 

Applicant  Eligibility 

States  are  eligible  to  apply  for  the 
assistance  described  in  this  notice.  The 
term  "State"  as  used  in  this  notice  and 
consistent  with  the  Stafford  Act.  42 
U.S.C.  5122(4),  means  any  State  of  the 
United  States,  the  District  of  Columbia. 
Puerto  Rico,  the  Virgin  Islands.  Guam. 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Local  governments  may  receive 
assistance  as  subgrantees  of  the  States  in 
which  they  are  located.  The  term  "Local 
govenmient"  as  used  in  this  notice  shall 
have  the  meaning  set  forth  in  the 
Stafford  Act,  42  U.S.C.  5122(6). 

Activities  To  Be  Funded 

State  and  Local  All  Hazards  Emergency 
Operational  Planning 

The  FY  2002  supplemental  funding 
will  provide  comprehensive  planning 
assistance  to  State  and  local 
governments  to  conduct  Emergency 
Operations  Plan  (EOP)  updating  for  all 
hazards  with  special  emphasis  on 
incidents  of  terrorism  including  use  of 
weapons  of  mass  destruction  (WMD). 
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The  funds  for  planning  grants  will  be 
allocated  amnng  thp  ,Stt^t^'•^  mi  the  basis 
of  population  and  will  rtMiuin-  no  cost 
share  Each  State  grantee  of  these 
plannini^  funds  will  he  required  to  pass 
throut;h  .it  Km.sI  75  pert  ent  nj  the 
amount  received  to  local  t;overiinients 

Coordinated  planning  at  the  Stale  and 
local  levels  is  essential  to  meet  urgent 
needs  for  improving  the  planning 
initiatives  of  State  and  local  eniergen(  v 
management  and  first  responder 
organizations  to  «ffe<:tivelv  request  and 
use  future  resources  and  therehv  build 
and  enhance  our  Nation's  capability  to 
respond  to  and  recover  from  the 
imminent  threat  or  actual  occurrence  of 
a  terrorist  attack  int:luding  use  df  WVIFI 

States  will  receive  supplemental  JOOJ 
funding  to  modif\'  and  enhaiK  e  their 
EOPs.  as  needed,  so  that  thev  address  all 
hazards,  to  include  terrorism  using 
VVMD  or  conventional  mean.-.   F'unds 
should  also  be  used  for  the  following 
emergency  planning  objectives: 

•  Incorporate  interstate  and  intrastate 
mutual  aid  agreements. 

•  Facilitate  communication  and 
interoperabilitv  protocols, 

•  Establish  a  common  incident 
command  svstem,  *   Address  critical 
infrastructure  prote(;tion, 

•  Conduct  State  and  local 
assessments  to  determine  emergency 
management  planning  priorities. 

•  Address  Statt'  and  local  (  ontinuitv 
of  operatiims  and  continuity  of 
government,  and 

•  Provide  for  coordination  and 
effective  use  of  volunteers  in  response 
and  preparedness  activities. 

Citizen  Corps 

Grants  under  the  Citizen  Corps 
initiative  will  be  available  to  establish 
Citizen  Corps  Councils,  to  support  the 
oversight  and  outreach  responsibilities 
of  the  councils,  and  to  expand  tiEKT 
training  Of  the  S2.t  million 
appropriated  for  Citizen  (Airps.  S4 
million  will  be  used  for  grants  related  to 
Citizen  Corps  Counf:ils.  SI  7  million  will 
be  used  for  grants  related  to  CEK I 
training,  and  $4  million  will  be  used  bv 
FTMA  for  activities  essential  for 
developing  the  Citizen  Coros  initiative 

Citizen  Corps  funds  will  oe  allocated 
to  States  using  the  percentages 
prescribed  in  Section  1014  of  the  USA 
Patriot  Act,  Pub  L  107-5ti  Each  Stale 
will  be  allocated  a  base  amount  of  not 
less  than  0.75  percent  of  the  total 
amount  available  except  that  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands  each  will  be  allocated 
a  base  amount  of  0.25  percent  The 
remaining  Citizen  Corps  grant  funds 
will  be  allocated  on  tlie  basis  of 


population  and  added  to  the  base 
amounts  Citizen  Corps  grants  and 
subgrants  described  in  this  notice  will 
carry  no  cost-share  requirement 

Grantees  will  be  expected  to  develop 
and  inifilement  a  lurisdictiim-wide 
strategic  plan  for  Citizen  Corps, 
including  forming  local  Citizen  (^orps 
(>)uncils.  (!ERT  training,  public 
education  and  outreach,  and  volunteer 
opportunities  that  promote  community 
and  family  safety  Local  governments 
receiving  grants  may  use  the  funding  for 
C'itizen  C^orps  (Council  organizing 
activities;  for  outreach  and  public 
education  campaigns  to  promote  Citizen 
(^orps  and  i onimunitv  and  family  safety 
measures,  to  inc  lude  printing, 
marketing,  advertising,  and  special 
events;  for  organizing,  training, 
equipping,  and  maintaining  CERTs;  and 
tor  defraving  the  added  expj'iise  of 
liability  coverage  for  CERT  participants. 

Ea(  h  grantee  of  Citizen  Corps  funds 
will  be  required  to  subgrant  at  least  75 
percent  of  those  funds  to  local 
governments  with  no  cost  share. 
Grantees  are  expected  to  give  priority  to 
lo(  al  go\f  rnments  that  have 
ileinonstrated  a  (  ommitment  to 
I  ommunit\  and  family  safety  or  to  local 
governments  that  have  a  high-risk 
profile  based  on  crime,  disaster 
vulnerabilities,  and  public  health  issues. 
A  (  ommitment  to  community  and 
familv  safety  is  shown  by  such  activities 
as  having  established  or  planned  a 
Citizen  Corps  Council,  having  programs 
to  prt)mote  communitv  and  family 
safety,  having  conducted  c:ommunity- 
based  events  that  promote  safety,  having 
established  mutual  aid  agreements  with 
other  jurisdictitms.  and  having 
demonstrated  a  commitment  to  citizen 
p.irtKipation  in  crime  prevention  and 
disaster  mitigation,  preparedness, 
response,  and  recovery. 

Emergency  Operations  Centers  (EOCs) 

The  funding  for  E(X]s  will  be  awarded 
in  two  phases  Each  ,State  will  be 
allocated  a  $50,000  Phase  1  grant,  which 
IS  targeted  for  an  initial  assessment  of 
the  hazards,  vulnerabilities,  and 
resultant  risk  to  the  existing  ECX^.  If  a 
State  has  already  completed  a 
vulnerability  assessment  of  its  existing 
State  ECK",.  it  may  apply  to  use  the  funds 
to  conduct  initial  assessments  of  local 
E(X:s.  Phase  1  EOC  activity  will  be  100 
percent  federally  funded,  i.e.,  will 
require  no  cost  share 

Phase  2  ECX;  grants  will  use  the 
remaining  funds  to  address  the  most 
immediate  E(X.  deficiencies 
nationwide  The  Phase  2  EOC  grants 
will  require  a  50-percent  non-Federal 
cost  share. 


During  Phase  2,  we  invite  the  States 
to  submit  grant  applications  that  reflect 
deficiencies  documented  in  a  completed 
self-assessment  that  reflects  statewide 
needs,  is  consistent  with  national 
priorities,  and  considers  characteristics 
associated  with  a  fully  functioning  EOC. 
"EOC  self-assessment  criteria  will  be 
provided  in  the  grant  guidance  package. 

Project  applications  will  be  evaluated 
and  selections  made  for  funding  on  the 
basis  of  the  following  order  of  national 
priorities: 

•  Physical  modifications  to  the  EOC 
to  support  secure  communications 
equipment; 

•  New  EOC  construction  where  the 
most  cost  effective  action  is  new 
construction  ((^ost-btmefit  ratio  should 
be  greater  than  1); 

•  Corrective  construction  to  address 
deficiencies  determined  by  the  Risk 
Assessment; 

•  Architectural  and  Engineering 
services  for  EOC  projects  in  FY  2003 
and  out  years: 

•  Oeation  of  State  Alternate  EOC  at 
an  existing  building  for  Continuity  of 
Operations: 

•  Physical  modifications  to  enhance 
security,  but  not  the  hiring  of  guards; 

•  Retrofits  of  existing  EOCs  with 
collective  protection  systems  for 
(Chemical,  Biological.  Radiological,  or 
Nuclear  (CBRN)  agents; 

•  Redundant  communications;  and 

•  Other  projects  to  increase  the 
survivabilitv  of  existing  State  or  local 
ECX.s. 

FEMA  will  conduct  the  final 
environmental  review  and  approval  for 
all  activities  in  accordance  with  Title 
44.  Code  of  Federal  Regulations.  Part  10 
(44  CFR  part  10)  prior  to  awarding  any 
grants.  The  approval  for  some  activities, 
including  the  risk/vulnerability 
assessments  of  EOCs.  is  automatic 
through  the  categorical  exclusion  under 
the  National  Environmental  Policy  Act. 
per  44  CFR  10.8.  However,  some  EOC 
projects,  including  physical 
modifications  to  EOCs  for  secure 
communications  equipment,  may 
require  a  more  extensive  environmental 
review,  sometimes  resulting  in  an 
environmental  assessment.  To  expedite 
the  approval  process,  States  should 
consult  with  the  FEMA  Regional  office 
as  they  develop  their  environmental 
documentation.  Until  FEMA  has 
completed  its  environmental  review. 
States  may  not  initiate  work  on  these 
projects. 

EOC  construction  projects  supported 
by  these  grants  are  subject  to  the 
provisions  of  the  Davis-Bacon  Act.  All 
laborers  and  mechanics  employed  by 
contractors  or  subcontractors  in 
performance  of  construction  work 
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assisted  by  these  EOC  grants  must  be 
paid  wages  at  rates  not  less  than  those 
prevailing  on  similar  construction  in  the 
locality  as  determined  by  the  Secretary 
of  Labor  in  accordance  with  Davis- 
Bacon  and  related  Acts. 

Grant  Application  Process 

The  chief  elected  official  of  each 
eligible  jurisdiction  will  receive  a  letter 
from  FTIMA  describing  the  grant  activity 
and  requesting  that  a  point  of  contact 
(POC)  and  alternate  be  appointed. 
Guidance  and  grant  application 
packages  will  be  provided  to  the  POCs. 

A  single  grant  application  may  be 
used  to  apply  for  the  planning,  Citizen 
Corps  and  Phase  1  EOC  program 
elements.  A  separate  application  should 
be  prepared  for  the  Phase  2  EOC 
program  element.  The  grant  application 
for  the  plaiming,  Citizen  Corps,  and 
Phase  1  EOC  program  elements  should 
include: 

•  Application  for  Federal  Assistance, 
Standard  Form  424; 

•  Budget  Information  "  Non- 
Construction  Program,  FEMA  Form  20- 
20; 

•  Budget  Narrative; 

•  Summary  Sheet  for  Assurances  and 
Certification,  FEMA  Form  20-16; 

•  Assurances  "  Non-Construction 
Program,  FEMA  Form  20-16A; 

•  Certification  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements,  FEMA  Form 
20-16C; 

•  Disclosure  of  Lobbying  Activities, 
Standard  Form  LLL;  and, 

•  Program  Narrative  identifying  the 
activities  for  which  funding  is 
requested. 

The  Program  Narrative  should  include 
the  following: 

•  Description  of  how  States  will  work 
with  local  governments  including  Tribal 
governments  and  conununities  and  the 
process  that  the  State  will  use  to  solicit, 
prioritize,  and  select  subgrants; 

•  Activity  title  and  nxmiber; 

•  Individual  activity  costs,  including 
Federal  and  nonfederal  shares; 

•  Activity-specific  scopes  of  work, 
including  a  list  of  properties,  if 
applicable; 

•  Recommendations  and 
documentation  regarding  the 
environmental  review  required  by  44 
CFR  10,  Environmental  Considerations, 
and  other  applicable  laws  and  executive 
orders;  and 

•  Certification  that  the  State  has 
evaluated  the  included  projects  and  that 
they  will  be  implemented  in  accordance 
with  44  CFR  part  13,  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 


The  Phase  2  EOC  grant  application 
should  include  all  of  the  above  with  the 
following  construction  program  forms 
substituted  for  the  non-construction 
versions: 

•  Budget  Information  "  Construction 
Programs,  FEMA  Form  20-15; 

•  Assurances  "  Construction 
Programs,  FEMA  Form  20-16B; 

FEMA  regional  personnel  will  work 
directly  with  the  States  providing 
technical  assistance,  as  required,  as 
State  and  local  governments  carry  out 
work  under  the  grants. 

Administrative  Costs 

Costs  to  administer  each  of  the 
programs  will  be  limited  to  5  percent  of 
the  grant  award.  The  amount  that 
grantees  and  subgrantees  choose  to 
apply  toward  administrative  costs  will 
not  be  in  addition  to  the  grant  and 
subgrant  amounts.  For  grants  with  the 
75-percent  pass-through  requirement, 
administrative  costs  for  the  grantees  will 
be  based  on  the  portion  of  the  grant  that 
the  State  retains  (i.e.,  States  may  use  no 
more  than  5  percent  of  the  25  percent 
of  the  total  grant  award  they  retain  for 
administrative  costs).  Administrative 
costs  for  each  subgrantee  will  be  limited 
to  5  percent  of  their  subgrant  award. 
Administrative  costs  may  be  used  to 
support  grants  management  activities 
such  as  the  review  and  award  of 
subgrant  applications,  the  preparation  of 
quarterly  reports,  and  monitoring 
subgrants.  Costs  related  to  staffing  to 
implement  program  activities  are 
eligible  costs  under  each  of  the  grants 
and  do  not  need  to  be  charged  to  the 
administrative  costs.  For  example, 
hiring  a  staff  person  to  update  the 
State's  Emergency  Operations  Plan  is  an 
eligible  activity  under  the  Planning 
grant.  Indirect  costs  should  also  be 
included  in  administrative  costs  and 
must  be  supported  with  a  current 
Indirect  Cost  Rate  approved  by  a  Federal 
Cognizant  Agency.  In  compliance  with 
44  CFR  13.20,  all  administrative  costs 
must  be  supported  by  source 
documentation.  If  the  Indirect  Cost  Rate 
exceeds  the  5-percent  administrative 
costs  allowance  after  all  other  eligible 
administrative  costs  have  been 
identified  and  budgeted,  the  grantee 
must  submit  a  request  for  a  waiver  with 
justification  to  validate  the  need  for 
additional  administrative  costs. 

Sensitive  Information 

FEMA  will  make  every  effort  as 
permitted  by  law  to  protect  sensitive  or 
confidential  information  submitted  in 
the  grant  process.  If  FEMA  receives  a 
third-party  request  for  an  applicant's 
information,  both  the  Freedom  of 
Information  Act  and  FEMA's  regulations 


contain  provisions  that  may  protect 
sensitive  or  confidential  information 
that  is  determined  by  FEMA  to  be 
exempt  from  disclosure.  These 
determinations  are  made  on  a  case-by- 
case  basis.  Applicants  should  advise 
FEMA  of  the  sensitive  or  confidential 
nature  of  information  at  the  time  such 
information  is  submitted.  To  ensure 
proper  handling  in  the  mail  distribution 
process,  the  sensitive  or  confidential 
information  should  be  placed  in  an 
envelope  plainly  marked  to  indicate  the 
nature  of  its  contents.  This  envelope 
should  be  placed  in  a  second  envelope 
marked  "To  be  opened  by  addressee 
only"  and  mailed  "Certified  Receipt 
Requested." 

Reporting  Requirements 

The  States  are  required  to  submit 
quarterly  financial  and  performance 
reports  30  days  after  the  end  of  each 
quarter,  per  44  CFR  13.40  and  41. 
Reporting  dates  are:  January  30,  April 
30,  July  30,  and  October  30.  The 
performance  reports  will  provide  a 
comparison  of  actual  accomplishments 
to  the  objectives  approved  for  the 
period.  Where  the  output  of  the  project 
can  be  quantified,  that  information  shall 
be  provided.  The  States  must  also  report 
the  progress  of  each  subgrantee  award  in 
their  quarterly  reports.  When  the 
Department  of  Health  and  Human 
Services  (HHS)  Payment  Management 
System  (SMARTLINK)  is  used  for 
advanced  or  reimb   rsement  payments, 
the  grantee  is  requ    ed  to  submit  a  copy 
of  Federal  Cash  Ti  msaction  Report 
(HHS/PMS  272)  t(  FEMA  when  it  is 
submitted  to  HHS.  In  addition,  final 
financial  and  performance  reports  are 
required  90  days  after  the  close  of  the 
grant,  per  44  CFR  13.50. 
ADDRESSES:  FEMA  Regional  Offices: 
FEMA  Region  I— Sen'ing  the  States  of 
Maine,  New  Hampshire,  Vermont, 
Rhode  Island,  Connecticut,  and 
Massachusetts:  442  J.W.  McCormack 
POCH,  Boston,  MA  02109-4595. 
FEMA  Region  U—Seiving  the  States  of 
New  York  and  New  Jersey,  the 
Commonwealth  of  Puerto  Rico  and 
the  Territory  of  the  U.S.  Virgin 
Islands:  26  Federal  Plaza.  Rm.  1337. 
New  York,  NY  10278-0002. 
FEMA  Region  III— Semng  the  District  of 
Columbia  and  the  States  of  Delaware. 
Maryland,  Pennsylvania,  Virginia, 
and  West  Virginia:  1  Independence 
Mall,  6th  Floor.  615  Chestnut  Street. 
Philadelphia,  PA  19106-4404. 
FEMA  Region  IV— Semng  the  States  of 
Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina  and  Tennessee:  3003 
Chamblee  Tucker  Road.  Atlanta.  GA 
30341. 
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FEMA  Region  V — Serving  the  States  of 
Illinois.  Indiana,  \tirhigan. 
Minnesota.  Ohio  and  Wisc(msin:  536 
S  Clark  Street.  6th  Floor,  Chicago,  IL 
60605 

FEMA  Region  VI — Serving  the  States  of 
Arkansas.  Louisiana.  Sew  Mexico. 
Oklahoma  and  Texas:  FRC  800  North 
Loop  288,  Denton.  TX  76201-3698. 

FEMA  Region  VII — Serving  the  States  of 
Iowa.  Kansas,  Missouri,  and 
Nebraska:  2323  Grand  Avenue.  Suite 
900.  Kansas  City.  MO  64108 

FEMA  Region  VIII — Sen'ing  the  States 
of  Colorado.  Montana.  Morth  Dakota. 
South  Dakota,  Utah,  and  Wyoming 
Denver  Federal  Center,  Building  710, 
Bo.x  25267,  Denver,  CO  80225-0267 

FEMA  Region  IX — Sen'ing  the  States  of 
Anzona.  California.  Hawaii  and 
Sevada:  the  Territories  of  American 
Samoa  and  Guam,  and  the 
Commonwealth  of  the  S'orthern 
Mariana  Islands:  1111  Broadway, 
Suite  1200.  Oaitland,  CA  94607-4052 

FEMA  Region  X — Ser\-ing  the  States  of 
Alaska.  Idaho,  Oregon  and 
Washington  Federal  Regional  Center. 
130  228th  Street,  S\V  ,  Bothell,  \VA 
98021-9709. 

DHtfd  0(  tdber  10  2002. 
|oe  M.  .\llbaugh, 

Director 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  nutu  f 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC  offices  of  the 
Commission.  800  North  Capitol  Street, 
NW.,  Room  940  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretarv.  Federal  Maritime 


Commission.  Washington.  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  01 1626-007. 

Title:  The  Alianca/Columbus/ 
Crowley/P&O  Nedlloyd  Agreement. 

Parties  Alianca  Navegacao  e  Logistica 
Ltdd  .  Hamburg-Sud,  P&O  Nedlloyd 
Limited,  P&O  Nedlloyd  B.V.,  Oceanica 
At;VV  Com.  E  Rep.  Ltda. 

Synopsis:  The  amendment  increases 
the  number  of  vessels  to  be  operated 
under  the  agreement  from  six  to  seven 
with  each  party's  space  allocation 
adjusted  accordingly. 

Agreement  No.:  201139. 

Title:  Port  of  New  Orleans  and  New 
Orleans  Cold  Storage  &  Warehouse 
Company.  Ltd. 

Parties:  Board  of  Commissioners  of 
the  Port  of  New  Orleans  New  Orleans 
Cold  Storage  &  Warehouse  Company. 
Ltd. 

Synopsis:  The  filed  agreement 
provides  for  the  lease  of  the  facility 
known  as  the  [ourdan  Road  Shed  and 
the  construction  of  a  new  cold  storage 
facility  at  that  location.  The  lease  will 
run  for  30  years  with  two  optional 
renewal  periods  of  10  years  each. 

B\  Order  of  the  Federal  Maritime 
Commission. 

Dated:  Ortober  11.  2002 
Theodore  A.  /.oak. 
.-tix.sfuni  f  Si-crt'ttiry 

IKK  Doc  02-26455  Filed  U)-lt>-02;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  use,  app.  1718)  and  the 
regulations  of  the  Commission 


pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shov«i  below: 

License  Number:  4284N. 

Name:  Cargo,  Inc. 

Address:  220  Thorndale  Avenue, 
Bensenville,  IL  60106. 

Date  Revoked:  September  19,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4156N. 

Name:  Gulf  Eagle  USA,  Inc.  dba  Gulf 
Eagle  Ocean  Line. 

Address:  500  McCormick  Drive,  Suite 
G  &  H,  Glen  Burnie.  MD  21061. 

Date  Revoked:  July  18,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  17413NF. 

Name:  Venture  Transport,  Inc. 

Address:  314  North  Post  Oak  Lane, 
Houston,  TX  77024. 

Date  Revoked:  September  4,  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 

and  Licensing. 

|FR  Doc.  02-26454  Filed  10-16-02:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  46  CFR 
515. 


Lncense  No. 

Name/Address                                                                   ,         Dale  reissued 

3661F  

16194N 

Expressair  Cargo,  Inc  ,  11091  NW  27th  Street.  Miami  FL  33172  Septembers.  2002 

Palumtx)  International  Freight  Forwarders,  Inc  ,  Calle  Nebraska  S-8.  Ext  Parkville,  Guaynabo,  PR    July  18,  2002 
00969 

Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 

and  Licensinsi 

[FR  Dor   02-26452  Filed  10-16-02.  8  45  dini 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non-Vessel 
Operating  Common  Carrier  and  Ocean 


Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
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Intermediaries.  Federal  Maritime 
Commission,  Washing;ton,  DC  20573. 

Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Uni-Star  Logistics.  Inc..  520  E.  Carson 
Plaza  Court.  Suite  206.  Carson,  CA 
90746,  Officer:  Jong  Jae  Lee,  President 
(Qualifying  Individual) 

People  &  Logistics  America,  Inc.,  21148 
S.  Figueroa  Street.  Carson,  CA  90745. 
Officers:  Hyn  S.  Bang,  President 
(Qualifying  Individual),  Man  Youn, 

GEO 

KSO  Container  Inc.,  3200  Wilshire 
Blvd..  Suite  601,  (North  Tower),  Los 
Angeles,  CA  90010,  Officers:  Joseph 
A.  Lorenzo,  Jr.,  Presjdent/CFO 
(Qualifying  Individual),  Hyimg  Shin, 
Secretary 

Commonwealth  Custom  Broker,  Inc., 
dba  C.C.B.  Logistics  dba  C.C.B. 
Terminal,  8100  NW  29th  Street, 
Miami,  FL  33122,  Officer:  Rick 
Betancourt,  President  (Qualifying 
Individual) 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Gonbros  Group  Corporation,  2110  SW 
3rd  Avenue,  Suite  4E,  Miami,  FL 
33129-1477,  Officers:  Andre  J. 
Gonzales,  President  (Qualifying 
bidividual),  Philippe  R.  Gonzales, 
Vice  President 

Dragon  America  Forwarding  Inc.,  3847 
NW  142nd  Terrace,  Portland,  OR 
97229,  Officers:  Tamie  Keeler-Parr, 
Vice  President  (Qualifying 
Individual),  Jianian  Gordon  Chen, 
President 

Global  Worldwide,  hic.  4808  Kroemer 
Road,  Fort  Wayne,  IN  46818,  Officers: 
Donald  J.  Krengiel,  Asst.  Secretary 
(Qualifying  Individual),  James  W. 
Rogers,  Director 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

Echo-Translink  Systems  (ETS),  13027 
7th  Avenue,  NW.,  Seattle,  WA  98177, 
Ellen  Thompson,  Sole  Proprietor 
Dated:  October  11,  2002. 

Theodore  A.  Zook, 

Assistant  Secretary. 

IFR  Doc.  02-26453  Filed  10-16-02;  8:45  am] 
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TIME  AND  date:  11  a.m..  Monday, 

October  21,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  tappointments. 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202^52-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  October  11.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-26541  Filed  10-15-02:  10:25 
am] 
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FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine  Act, 
Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Acthfitles;  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice. 

summary:  The  FTC  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  under  the  Paperwork 
Reduction  Act  (PRA)  information 
collection  requirements  contained  in  its 
regulations  under  the  Fair  Packaging 
Labeling  Act  (FPLA).  The  FTC  is 
seeking  public  comments  on  the 
proposal  to  extend  through  December 
31,  2005  the  current  PRA  clearance  for 
information  collection  requirements 
contained  in  the  regulations.  That 
clearance  expires  on  December  31,  2002. 
DATES:  Comments  must  be  filed  by 
November  18,  2002. 
ADDRESSES:  Send  written  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10202.  Washington,  DC  20503, 


ATTN.:  Desk  Officer  for  the  Federal 
Trade  Commission  (comments  in 
electronic  form  should  be  sent  to 
oira_docket@omb.eop.govj,  and  to 
Secretary.  Federal  Trade  Commission. 
Room  H-159,  600  Pennsylvania  Ave.. 
NW..  Washington.  DC  20580  (comments 
in  electronic  form  should  be  sent  to 
FPLApprv\'k@ftc.gov].  All  comments 
should  be  captioned  "FPLA 
Regulations:  Paperwork  Comment"  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  sent  to  Stephen 
Ecklund,  Investigator.  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
600  Pennsylvania  Ave..  NW.. 
Washington,  DC  20580.  (202)  326-2841. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from 
OMB  for  each  collection  of  information 
they  conduct  or  sponsor.  On  July  31. 
2002,  the  FTC  sought  comment  on  the 
information  collection  requirements 
associated  with  the  FPLA  regulations, 
16  CFR  parts  500-503  (OMB  Control 
Number:  3084-0110).  Sec  67  FR  49694. 
No  comments  were  received.  Pursuant 
to  the  OMB  regulations  that  implement 
the  PRA  (5  CFR  part  1320).  the  FTC  is 
providing  this  second  opportunity  for 
public  conmient  while  seeking  OMB 
approval  to  extend  the  existing 
paperwork  clearance  for  the  Rule. 

If  a  comment  contains  nonpublic 
information,  it  must  be  filed  in  paper 
form,  and  the  first  page  of  the  document 
must  be  clearly  labeled  "confidential." 
Comments  that  do  not  contain  any 
nonpublic  information  may  instead  be 
filed  in  electronic  form  (in  ASCII 
format,  WordPerfect,  or  Microsoft  Word) 
as  part  of  or  as  an  attachment  to  e-mail 
messages  directed  to  the  following  e- 
mail  box:  FPLA  pprwk@ftc.gov.  Such 
comments  will  be  considered  by  the     <j. 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  section 
4.9(b)96)(ii)  of  the  Commission's  rules 
of  practice,  16  CFR  section  4.9(b)(6)(ii). 

The  FPLA  was  enacted  to  eliminate 
consumer  deception  concerning  product 
size  representations  and  package 
content  information.  The  regulations 
that  implement  the  FPLA.  16  CFR  parts 
500-503,  establish  requirements  for  the 
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manner  and  form  of  labeling  applicable 
to  manufacturers,  packagers,  and 
distributors  of  "consumer 
commodities."  '  Section  4  of  the  FPLA 
specifically  requires  packages  or  labels 
to  be  marked  with:  (1)  A  statement  of 
identity:  (2)  a  net  quantity  of  contents 
disclosure:  and  (3)  the  name  and  place 
of  business  of  a  company  that  is 
responsible  for  the  product. 

Estimated  annual  hours  burden: 
8.095,000  total  burden  hours  {solely 
relating  to  disclosure  2) 

Based  on  U.S.  Census  data,  .staff 
conservatively  estimates  that 
approximately  809,500  manufacturers, 
packagers,  distributors,  and  retailers  of 
consumer  commodities  make 
disclosures  at  an  average  burden  of  ten 
hours  per  entity,  for  a  total  disclosure 
burden  of  8.095.000  hours. 

Estimated  annual  cost  burden: 
5135,187.000.  rounded  (solely  relating 
to  labor  costs). 

The  estimated  annual  labor  cost 
burden  associated  with  the  FPLA 
disclosure  requirements  consists  of  an 
estimated  hour  of  managerial  and/or 
professional  time  per  covered  entity  (at 
an  estimated  average  hourly  rate  of  $50) 
and  nine  hours  of  clerical  time  per 
covered  entity  (at  an  estimated  average 
hourly  rate  of  $13),  for  a  total  of 
$135,186,500  ($167  per  covered  entity  x 
809,500  entities). 

Total  capital  and  start-up  costs  are  de 
minimis.  For  many  years,  the  packaging 
and  labeling  activities  that  require 
capital  and  start-up  costs  have  been 
performed  by  covered  entities  in  the 
ordinary  course  of  business 
independent  of  the  FPLA  and 
implementing  regulations.  Similarly, 
firms  provide  in  the  ordinary  course 
business  the  information  that  the  statute 


'    Consumer  commoditv    mean.s  anv  .tiiicle. 
product,  or  commodity  of  anv  Wind  or  r  lass  which 
IS  cuslomarilv  produced  or  di.stributeii  for  sale 
tfrough  retail  sales  agencies  or  instrumentalities  for 
consumption  by  individuals,  or  use  bv  individuals 
for  purposes  of  personal  care  or  in  the  performance 
of  services  ordinanly  rendered  within  the 
household,  and  which  usually  is  consumed  or 
expended  in  the  course  of  such  consumption  or 
use  '16  CFR  500  2(cl  For  the  precise  scope  of  the 
terms  coverage  see  16  CFR  500  2(c).  50)  2.  50.1  5 
See  also  http  i iwww  ftc.gov/os/statutfs/fpla/ 
outline  html 

'To  the  extent  that  the  FPLA-implemenling 
regulations  require  sellers  of  consumer 
commodities  to  keep  records  thai  sut)stantiate 

cents  off."    introductory  offer,    and/or    economy 
Size  "  claims,  staff  believes  that  most,  if  not  all.  of 
the  records  that  sellers  maintain  would  be  kept  m 
the  ordinary  course  of  business,  regardless  of  the 
legal  mandates     Burden,    for  UMB  purposes, 
excludes  such  items  See  5  CFR  1320  .3(b)(2). 


and  regulations  require  be  placed  on 
packages  and  labels. 

|ohn  [).  Grauberl, 

A(  liiiii  (rciwral  Counst^i 

jFR  Doc.  02-26393  Filed  10-16-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Guide  to  Community  Preventive 
Services  (GCPS)  Tasic  Force:  Meeting 

Name:  Task  Force  on  Community 
Preventive  Services 

Times  and  Dates:  8:45  a.m. -5  p.m., 
October  23,  2002.  8:30  a.m. -3  p.m., 
October  24,  2002. 

Place:  The  Sheraton  Colony  Square, 
188  14th  Street,  NE.,  Atlanta,' Georgia 
30361,  telephone(404)  892-6000. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  The  mission  of  the  Task 
Force  is  to  develop  and  publish  a  Guide 
to  (Community  Preventive  Services, 
which  is  based  on  the  best  available 
scientific  evidence  and  current  expertise 
regarding  essential  public  health 
.services  and  what  works  in  the  delivery 
of  those  services. 

Matters  To  Be  Discussed:  Agenda 
items  include:  briefings  on  the 
administrative  information,  a  clinical 
guide  update,  dissemination  activities, 
methods  overview,  and  preliminary 
findings  from  the  Tobacco  Control  State 
Workshops:  approved  recommendations 
for  the  following  interventions:  Cancer 
Reminders,  Skin  Cancer  Prevention. 
Tobacco — School-Based  Interventions, 
and  Vaccine  Preventable  Disease — 
Methods  Introduction  and  High  Risk 
Adult  Vaccinations;  and  updates  on  the 
development  of  the  Improving 
Pregnancy  Outcomes,  Mental  Health, 
Nutrition  and  Violence  Prevention 
Chapters. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional 
Information:  Stephanie  Zaza.  M.D., 
Chief,  Community  Guide  Branch. 
Division  of  Prevention  Research  and 
Analytic  Methods,  Epidemiology 
Program  Office.  CDC.  4770  Buford 
Highway,  M/S  K-73.  Atlanta.  Georgia 
30341,  telephone  770/488-8189. 

Persons  interested  in  reserving  a 
space  for  this  meeting  should  call  770/ 
488-8189  by  close  of  business  on 
October  18.  2002. 

The  Director.  Management  Analysis 
and  Services  office  has  been  delegated 


the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  10.  2002. 
Burma  Burch, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

(PR  Doc.  02-26378  Filed  10-16-02;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Science  and  Program  Review 
Subcommittee  (SPRS)  and  the 
Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC): 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
and  committee  meetings. 

Name:  Science  and  Program  Review 
Subcommittee  to  ACIPC. 

Time  and  Date:  8:15  a.m. -12:15  p.m.. 
November  6,  2002. 

Place:  Sheraton  Colony  Square  Hotel 
Midtown  Atlanta,  188  14fh  Street.  NE. 
.Mlanta.  Creorgia  30361. 

Statins:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Sutxrommittee  provides 
advice  on  the  needs,  structure,  progress  and 
performance  of  the  National  Center  for  Injury 
Prevention  and  Control  (NCIPC)  programs. 
The  Subcommittee  provides  second-level 
scientific  and  programmatic  review  for 
applications  for  research  grants,  cooperative 
agreements,  and  training  grants  related  to 
injury  control  and  violence  prevention,  and 
recommends  approval  of  projects  that  merit 
further  consideration  for  funding  support. 
The  Subcommittee  also  advises  on  priorities 
for  research  to  be  supported  by  contracts, 
grants,  and  cooperative  agreements  and 
provides  concept  review  of  program 
proposals  and  announcements. 

Matters  to  be  Discussed:  Agenda  items  of 
the  Subcommittee  oversight  meeting  include 
presentations  and  discussions  on  the  fiscal 
year  2001  and  2002  NCIPC  research  budget; 
enhancing  relationships  between  extramural 
researchers  and  NCIPC  staff;  policies  on  mid- 
course  reviews  of  Injury  Control  Research 
Centers  (ICRCs);  and  length  of  ICRC  research 
projects.  Following  the  oversight  meeting,  the 
Subcommittee  will  conduct  an  acute  care 
workshop  in  which  several  researchers  will 
present  current  projects  that  have  been 
funded  in  the  acute  care  area.  The 
discussions  that  occur  in  the  workshop  will 
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have  relevance  to  the  agenda  for  the  full 
ACIPC  meeting  that  follows. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control. 

T/me  and  Dotes:  1:30  p.m.-6  p.m.. 
November  6.  2002.  8  a.m.-3  p.m..  November 
7.  2002. 

Place:  Sheraton  Colony  Square  Hotel 
Midtown  Atlanta.  188  14th  Street.  NE. 
Atlanta.  Georgia  30361. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  advises  and 
makes  recommendations  to  the  Secretary. 
Health  and  Human  Services,  the  Director. 
CDC,  and  the  Director,  NCIPC.  regarding 
feasible  goals  for  the  prevention  and  control 
of  injury.  The  Committee  makes 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities,  and 
reviews  progress  toward  injury  prevention 
and  control.  The  Committee  provides  advice 
on  the  appropriate  balance  of  intramiiral  and 
extramural  research,  and  also  provides 
guidance  on  the  needs,  structure,  progress 
and  performance  of  intramural  programs,  and 
on  extramural  scientific  program  matters. 
The  Committee  provides  second-level 
scientific  and  programmatic  review  for 
applications  for  research  grants,  cooperative 
agreements,  and  training  grants  related  to 
injury  control  and  violence  prevention,  and 
recommends  approval  of  projects  that  merit 
further  consideration  for  funding  support. 
The  Committee  also  recommends  areas  of 
research  to  be  supported  by  contracts  and 
cooperative  agreements  and  provides  concept 
review  of  program  proposals  and 
announcements. 

Matters  to  be  Discussed:  Agenda  items 
include  reports  from  the  Science  and 
Program  Review  Subcommittee  and  Family 
and  Intimate  Violence  Prevention 
Subcommittee;  an  update  on  CDC's 
preparedness  efforts;  an  update  on 
unintentional  poisoning  in  North  Carolina; 
fatal  intimate  partner  violence,  Ft.  Bragg. 
North  Carolina,  2002;  an  introduction  to  the 
issue  of  the  public  health  role  in  acute  care 
for  injury  prevention  and  control;  NCIPC 
activities  in  acute  care;  presentations  on 
acute  care  from  representatives  of 
professional  medical  organizations,  including 
emergency  medical  services,  emergency 
medicine,  and  trauma  medicine  specialists, 
which  will  provide  ACIPC  members  with  an 
overview  of  the  state  of  trauma  care  in  the 
United  States  and  identify  gaps  that  need  to 
be  filled;  discussion  of  possible  NCIPC 
contributions  to  acute  care  for  injury;  and 
NCIPC's  10th  Anniversary  celebrations  and 
follow-up  plan. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Ms. 
Louise  Galaska.  Executive  Secretary,  ACIPC, 
NCIPC.  CDC,  4770  Buford  Highway,  NE.  M/ 
S  K02.  Atlanta.  Georgia  30341-3724. 
telephone  (770)  488-4694. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 


Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  10,  2002. 
Burma  Burch, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-26379  Filed  10-16-02;  8:45  am] 
BILUNG  CODE  416^ia-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Mine  Safety  and  Health  Research 
Advisory  Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Mine  Safety  and  Health  Research 
Advisory  Committee  (MSHRAC). 

Time  and  Date:  8  a.m.-4  p.m.,  November 
7,  2002. 

Place:  Washington  Court  Hotel  on  Capitol 
Hill,  525  New  Jersey  Avenue,  NW., 
Washington  DC  20001,  telephone  (202)  628- 
2100,  fax  (202)  879-7938. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  35  people. 

Purpose:  This  committee  is  charged  with 
providing  advice  to  the  Secretary, 
Department  of  Health  and  Human  Services; 
the  Director,  CDC;  and  the  Director,  NIOSH, 
on  priorities  in  mine  safety  and  health 
research,  including  grants  and  contracts  for 
such  research,  30  U.S.C.  812(b)(2),  Section 
102(b)(2). 

Matters  to  Be  Discussed:  Agenda  for  this 
meeting  will  focus  on  reports  from  the 
Director,  NIOSH  and  Associate  Director  of 
Mining,  training  and  worker  education, 
emergency  response  and  rescue.  National 
Personal  Protective  Technology  Lab, 
extramural  research,  and  future  activities. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Lewis  V.  Wade,  Ph.D.,  Executive  Secretary. 
MSHRAC,  NIOSH,  CDC,  200  Independence 
Avenue,  SW.,  Room  715-H.  Hubert 
Humphrey  Building,  P12  Washington,  DC 
20201-0004,  telephone  202/401-2192,  fax 
202/260-4464. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 


Dated:  October  10.  2002. 
Burma  Burch, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc.  02-26377  Filed  10-16-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

The  Advisory  Committee  to  the 
Director  of  the  National  Center  for 
Environmental  Health  of  the  Centers 
for  Disease  Control  and  Prevention: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  to  the  Director 
National  Center  for  Environmental  Health. 

Time  and  Date:  8:30  a.m.-4:30  p.m., 
November  22.  2002. 

Place:  Centers  for  Disease  Control  and 
Prevention,  Chamblee  Campus.  4770  Buford 
Highway  NE.,  Building  102,  Room  2201. 
Atlanta,  GA  30341.  In  the  interest  of  security. 
CDC  has  instituted  stringent  procedures  for  • 
entrance  onto  the  Chamblee  campus  by 
nongovernment  employees.  Persons  without 
government  identific    ion  will  need  to  show 
a  photo  ID,  sign  in  w    i  Security,  and  be 
escorted  to  Building  102. 

Status:  Open  to  the  public  for  observation, 
limited  only  by  the  space  available.  The 
meeting  room  accommodates  approximately 
80  people. 

Purpose:The  Secretary,  and  by  delegation, 
the  Director  of  the  Centers  for  Disease 
Control  and  Prevention,  are  authorized  under 
Section  301  (42  U.S.C.  241)  and  Section  311 
(42  U.S.C.  243)  of  the  Public  Health  Service 
Act,  as  amended,  to  (1)  Conduct,  encourage, 
cooperate  with,  and  assist  other  appropriate 
public  authorities,  scientific  institutions,  and 
scientists  in  the  conduct  of  research, 
investigations,  experiments,  demonstrations, 
and  studies  relating  to  the  causes,  diagnosis, 
treatment,  control,  and  prevention  of 
physical  and  mental  diseases  and  other 
impairments;  (2)  assist  states  and  their 
political  subdivisions  in  the  prevention  of 
infectious  diseases  and  other  preventable 
conditions  and  in  the  promotion  of  health 
and  well  being:  and  (3)  train  state  and  local 
personnel  in  health  work. 

Matters  to  be  Discussed:  The  agenda  items 
for  the  meeting  pn  November  22  will  include 
but  are  not  limited  to  an  over\iew  of  the 
National  Center  for  Environmental  Health: 
personnel  issues;  and  presentations  from 
NCEH  regarding  current  activities. 

Agenda  items  are  tentative  and  subject  to 
change. 

Contact  Person  for  More  Information: 
Individuals  interested  in  attending  the 
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meeting,  please  contact  Kent  Taylor, 
designated  federal  official.  CDC.  4770  Buford 
Highway  NK.  MS  F-2q,  .Mlanta.  Georgia 
.30341-:i724.  telephone  (770)  488-7020.  fax 
(770)  488-7024:  e-mail:  ktayhrdcdcgov.  The 
deadline  for  notification  of  attendance  is 
November  14.  2002. 

The  Director,  Management  Analysis  and 
Services  Office,  ha.s  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  a(  tivilies  tor 
both  CDC  and  the  .^gency  for  Toxic 
.Substances  and  Disease  Registry. 

Dated:  October  8.  2002. 
Burma  Burch, 

Acting  Director,  XUinagemfnt  Analysis  and 
Senicps  Oft  ire.  Centers  for  Disease  Control 
and  Prevention. 

|FR  Do(    02-26,180  Filed  lO-lb-02;  8:4.t  am) 
BILLiNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Circulatory  System  Devices  Panel  of 
the  Medical  Devices  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

•-  , 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisorv  committee 
of  the  Fond  and  Drug  .administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

\'ame  of  Committee:  Circulatorv 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Cf)mmittee 

General  Function  of  the  (loiumittee: 
To  provide  advice  and 
recommendations  to  the  agency  or 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  b" 
held  on  October  22.  2002,  from  10  a.m. 
to  5:.U)  p.m..  and  October  I.\.  2002,  from 
8:30  am  to  4:30  p  m 

Location:  Holiday  Inn,  Ballroom.  Two 
Montgomerv  Village  Ave.,  Gaithersburg, 
MD.  ' 

Contact  Person:  Geretta  Wood.  Center 
for  Devices  and  Radiological  H<Mlth 
(HFZ-450),  Food  and  Drug 
Admmistration,  9200  (Corporate  Blvd.. 
Rockville.  MD  208.50.  301-443-8320. 
ext.  143.  or  FDA  Advisory  C'ommittee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washiui^tna,  DC 
area),  code  12b25.  Please  call  the 
information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda  On  October  22,  2002.  the 
committee  will  discuss,  make 
recommendations,  and  vote  rm  a 
premarket  approval  application  for  a 


drug-coated  coronary  artery  stent 
intended  to  treat  coronar\'  arter\' 
obstructions  and  to  help  prevent  in- 
stent  stenosis.  On  October  23,  2002,  the 
committee  will  discuss  and  make 
recommendations  on  a  premarket 
notification  (510(k))  submission  for  an 
arterial  cannula  intended  to  prevent  an 
adverse  neurological  or  limb  threatening 
event.  Background  information  for  each 
day's  topic,  including  the  agenda  and 
questions  for  the  committee,  will  be 
available  to  the  public  one  business  day 
before  the  meeting  on  the  Internet  at 
http ://i^^^'^\■.  fda  gov/cdrh/ 
panelmtg.html.  Material  for  the  October 
22,  2002,  session  will  be  posted  on 
October  21.  2002;  material  for  the 
October  23,  2002.  session  will  be  posted 
on  October  22.  2002. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  mav  be  made  to  the  contact 
person  by  October  18,  2002.  On  both 
days,  oral  presentations  from  the  public 
will  be  scheduled  for  approximately  30 
minutes  at  the  b<?ginning  of  each  topic 
and  for  approximately  30  minutes  near 
the  end  of  the  committee  deliberations. 
Time  allotted  for  each  presentation  may 
be  limittid.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  October  18, 
2002,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
particifiants.  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  nif^etings  are  advised  that  the 
ageni:v  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  everv  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
reijuire  special  accomhiodations  due  to 
a  disability,  please  ctmtact  AnnMarie 
Willi.ims.  (ionference  Management 
.Stall,  at  301-594-1283,  ext.  1 13,  as  soon 
as  possible. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  davs  prior  to  the 
October  22,  2002.  Circulatory  System 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  Meeting.  Because 
the  agency  belie\  cs  there  is  some 
urgency  to  bring  these  issues  to  public 
discussion  and  qualified  members  of  the 
Circulatorv  System  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  of  Food  and  Drugs 
cone  luded  that  it  was  in  the  public 


interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  10,  2002. 
Linda  Arey  Skladany. 

Senior  Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  02-26471  Filed  10-11-02;  4:26  pm| 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Science  Board  to  the  Food  and  Drug 
Administration  Advisory  Comnnlttee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Science  Board  to 
the  Food  and  Drug  Administration. 

General  Function  of  the  Committee: 
The  Board  shall  provide  advice 
primarily  to  the  Commissioner  and  the 
Senior  Associate  Commissioner  for 
Science  and  Health  and  other 
appropriate  officials  on  specific 
complex  and  technical  issues  as  well  as 
emerging  issues  within  the  scientific 
community.  Additionally,  the  Board 
will  provide  advice  to  the  agency  on 
keeping  pace  with  technical  and 
scientific  evolutions  in  the  fields  of 
regulatory  science,  formulating  an 
appropriate  research  agenda,  and 
upgrading  its  scientific  and  research 
facilities  to  keep  pace  with  these 
changes.  It  will  also  provide  the  means 
for  critical  review  of  agency  sponsored 
intramural  and  extramural  scientific 
research  programs. 

Date  and  Time:  The  meeting  will  be 
held  on  October  25.  2002,  8  a.m.  to  4:30 
p.m. 

Location:  5630  Fishers  Lane,  rm. 
1066,  Rockville.  MD  20857. 

(Contact  Person:  Susan  Bond.  Office  of 
the  C(3mmissioner  (HF-33),  Food  and 
Drug  Administration,  rm.  17-35.  5600 
Fishers  Lane.  Rockville.  MD  20852, 
301-827-6687.  or  e-mail: 
sbondu.oc.fda.gov.  or  FDA  Advisor>' 
Committee  Information  Line.  1-800- 
741-8138 (301-143-0572  in  the 
Washington.  DC  area),  code  12603. 
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Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
Agenda:  The  Board  will  hear  and 
discuss  counter  terrorism  initiatives  at 
FDA  with  emphasis  on  those  initiatives 
from:. The  Center  for  Food  Safety  and 
Applied  Nutrition,  the  new  Office  of 
Cellular  and  Gene  Therapy  in  the  Center 
for  Biologies  Evaluation  and  Research, 
current  research  and  efforts  in  the 
pregnancy  labeling  initiative,  an  update 
of  the  pharmaceutical  manufacturing 
initiative  from  The  Center  for  Drug 
Evaluation  and  Research,  and  an  update 
of  the  management  oversight  of 
products. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  18,  2002.  Open 
committee  discussion  will  be  held  from 
8  a.m.  to  1  p.m.;  an  open  public  hearing 
will  be  held  from  1  p.m.  to  2  p.m.;  and 
an  open  committee  discussion  will  be 
held  from  2  p.m.  to  4:30  p.m.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  18,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 
Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  acconmiodations  due  to 
a  disability,  please  contact  Susan  Bond 
at  least  7  days  in  advance  of  the 
meeting. 

FDA  regrets  that  it  was  imable  to 
publish  this  notice  15  days  prior  to  the 
October  25,  2002,  Science  Board  to  the 
Food  and  Drug  Administration  Advisory 
Committee  Meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
these  issues  to  public  discussion  and 
qualified  members  of  the  Science  Board 
to  the  Food  and  Drug  Administration 
Advisory  Committee  were  available  at 
this  time,  the  Commissioner  concluded 
that  it  was  in  the  public  interest  to  hold 
this  meeting  even  if  there  was  not 
sufficient  time  for  the  customary  15-day 
public  notice. 


Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  10.  2002. 
Linda  Arey  Skladany, 
Senior  Associate  Commissioner  for  External 
Relations. 
[FR  Doc.  02-26472  Filed  10-11-02:  4:26  pm| 

BILUNG  CODE  41 60-01 -S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Children's  Hospitals  Graduate  Medical 
Education  (CHGME)  Program 
Conference 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  document  announces  a 
public  hearing  to  receive  information 
and  views  on  the  notice  that  proposes 
methodologies  and  processes  for  the 
Children's  Hospitals  Graduate  Medical 
Education  (CHGME)  Payment  Program, 
published  in  the  Federal  Register  (67 
FR  60241)  on  September  25.  2002.  The 
notice  proposes  methodology  for:  (1) 
Determining  payments  during  the 
CHGME  Payment  Program's 
reconciliation  process;  (2)  calculating 
indirect  medical  education  (IME) 
payment;  (3)  disseminating  CHGME 
Payment  Program  data,  and  (4)  audit. 
This  hearing  will  brief  the  public  on  the 
above  methodologies  and  processes  as 
well  as  hear  public  comments  on  the 
above.  The  public  may  also  participate 
in  the  hearing  by  telephone  as  described 
below. 

DATES:  The  public  hearing  will  be  held 
on  October  22,  2002,  from  2  p.m.  to  3:30 
p.m.  EST. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Division  of  Medicine  and 
Dentistry  Conference  Room,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  5600  Fishers  Lane,  Room  9A- 
27,  Rockville,  Maryland  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ayah  E.  Johnson,  Ph.D.,  telephone:  (301) 
443-1058;  Division  of  Medicine  and 
Dentistry,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklavra  Building, 
5600  Fishers  Lane,  Room  9A-27, 
Rockville,  Maryland  20857;  or  by  e-mail 
at:  ajohnson@hrsa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
CHGME  Payment  Program,  as 
authorized  by  section  340E  of  the  Public 


Health  Service  (PHS)  Act  (the  Act)  (42 
U.S.C.  256e),  provides  funds  to 
children's  hospitals  to  address  disparity 
in  the  level  of  Federal  funding  for 
children's  hospitals  that  result  from 
Medicare  funding  for  graduate  medical 
education  (GME).  Pub.  L.  106-310 
amended  the  CHGME  statute  to  extend 
the  program  through  fiscal  year  2005. 
~^ne  hearing  will  again  provide 
information  on  the  proposed 
methodologies  and  processes  contained 
in  the  September  25,  2002,  CHGME 
Payment  Program  notice.  The  agenda  for 
the  hearing  will  include  the  following: 
(1)  Methodology  for  determining 
payments  during  the  CHGME  Payment 
Program's  reconciliation  process;  (2) 
calculating  IME  payment;  (3) 
disseminating  CHGME  Payment 
Program  data,  and  (4)  audit.  This 
hearing  will  brief  the  public  on  the 
above  methodologies  and  processes  as 
well  as  hear  comments  from  the  public 
on  the  above.  Time  will  also  be 
available  for  a  question  and  answer 
period.  Information  about  the  Program 
can  be  found  on  the  CHGME  Payment 
Program  Web  site.  The'Web  site  address 
is  http://bhpr.hrsa.gov/ 
childrenshospitalgme. 

For  security  reasons,  individuals 
wishing  to  attend  the  public  hearing  at 
the  Parklawn  Building  must  contact  the 
CHGME  Payment  Program  no  later  than 
October  17,  2002  to  receive  security 
clearance.  These  individuals  should 
plan  to  arrive  no  later  than  1:15  PM  to 
accommodate  security  procedures. 
Individuals  who  do  not  contact  the 
CHGME  Payment  Program  by  October 
17,  2002  to  receive  security  clearance 
will  not  be  admi      d  to  the  Parklawn 
Building.  In  or      for  individuals  to 
participate  by  i  lephone,  they  must  dial: 
(888)  625-1617  and  enter  the 
corresponding  pass  code  52453.  The 
pass  code  (52453)  and  Dr.  Ayah 
Johnson's  name,  as  call  leader,  are 
required  to  join  the  call.  Telephone 
participants  should  call  no  later  than 
1:45  p.m.  for  logistical  reasons. 

In  order  to  facilitate  the  public 
hearing,  participants  are  asked  to  submit 
their  questions  in  writing  to  Ayah  E. 
Johnson,  Ph.D.,  Division  of  Medicine 
and  Dentistry,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawm 
Building,  5600  Fishers  Lane,  Room  9A- 
27,  Rockville,  Maryland  20857;  or  by  e- 
mail  at  h}ohnson@hrsa.gov  no  later  than 
October  17,  2002. 

During  the  public  hearing,  individuals 
are  asked  to  (1)  hold  their  questions 
until  the  allotted  question-and-answer 
period;  (2)  identify  themselves  and  their 
hospital/organization  before  each 
question;  and  (3)  address  questions  to 
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the  Health  Resources  and  Services 
Administration  only.  Individuals 
participating  by  telephone  aie  also 
asked  to  keep  their  speakerphones  on 
mute  unless  they  are  asking  a  question 

U.i'.-il   ()(  tufi.T  10,  2002. 
Elizabeth  VI.  Duke. 
Administrator 

(FR  Dm    02-2M76  Filed  10-16-02;  8:45  dm] 
BILLING  CODE  416S-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildlKe  Service 

Notice  of  Availability  of  the  Draft 
Recovery  Plan  for  ttie  Star  Cactus 
(Astrophytum  asterias) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Ser\'ice  (Service)  announces  the 
availability  for  public  review  of  the 
Draft  Recovery  Plan  for  the  Star  Cactus 
(Astrophytum  astenasl.  The  star  cactus 
is  known  to  occur  on  one  private  land 
site  in  Starr  County.  Texas.  Additional 
populations  may  be  found  in 
Tamaulipas,  Mexico.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  The  t;omment  period  for  this 
Draft  Recovery  Plan  closes  November 
18.  2002  Comments  on  the  Draft 
Recovery  Plan  must  be  received  by  the 
closing  date. 

ADDRESSES:  Persons  wishing  to  review 
the  Draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S  Fish  and  Wildlife 
Service,  Corpus  Christi  Ecological 
Services  Field  Office,  c/o  TAMUCC. 
6300  Ocean  Drive,  Box  ,338.  Corpus 
Christi.  Texas.  78412  Comments  and 
materials  concerning  this  Draft  Recovery 
Plan  may  be  sent  to  "Field  Siiper\isor" 
at  the  address  above 
FOR  FURTHER  INFORMATION  CONTACT: 
Loretta  Pressly,  Corpus  Christi 
Ecological  Services  Field  Office,  at  the 
above  address;  telephone  (361)  994- 
9005,  facsimile  (361)  994-8262. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  star  cactus  IAstropb\-tum 
astenasl  was  listed  as  endangered  on 
October  18,  1993.  under  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  The  threats  fac:ing  the 
survivaj  and  recovery  of  this  species 
include:  habitat  destruction  through 
conversion  of  native  habitat  to 
agricultural  land  and  increased 
urbanization;  competition  with  exotic 


invasive  species;  genetic  vulnerability 
due  to  low  population  numbers;  and 
ciillecliiig  pres.^iiri's  fcjr  cactus  trade. 
The  Draft  Recovery  Plan  includes 
information  about  the  species  and 
provides  objec:tives  and  actions  needed 
to  downlist.  then  delist  the  species. 
RtH:overy  activities  designed  to  achieve 
these  objectives  include;  protecting 
known  populations:  searching  for 
additional  populations;  performing 
outreach  activities  to  educate  the 
general  public  on  the  need  for 
protection;  establishing  additional 
populations  through  reintroduction  in 
the  known  range  of  the  plant. 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  g(jal  of  the  Sen,'ice's 
endangered  species  program.  To  help 
guide  the  rec:overy  effort,  the  Service  is 
working  tfi  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  (jf  species,  establish 
criteria  for  downlisting  or  delisting 
them,  and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  L'.S.C.  1531  et 
srq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conser\'ation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  recovery  plans. 

The  Star  (Cactus  Draft  Recovery  Plan 
IS  being  submitted  for  technical  and 
agency  review.  After  consideration  of 
cftmments  received  during  the  review 
period,  the  recovery  plan  will  be 
submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  recovery  plan. 

Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 


Dated:  September  10,  2002. 
Bryan  Arroyo, 

,A(  /;;i^  lU'gioinil  Director,  Rcgiuii  2. 

(FR  Doc.  02-26376  Filed  10-16-02:  8:4.'i  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-660-02-1610-DT] 

Notice  of  Availability  of  the  Proposed 
California  Desert  Conservation  Area 
Plan  Amendment  for  the  Coachella 
Valley,  and  the  Final  Environmental 
Impact  Statement 

AGENCY:  Department  of  the  Interior. 
Bureau  of  Land  Management.  California 
Desert  District. 

ACTION:  Notice  of  Availability  (NOA)  of 
the  Bureau  of  Land  Management  (BLM) 
Proposed  California  Desert  Conservation 
Area  (CDCA)  Plan  Amendment  for  the 
Coachella  Valley  (Coachella  Valley 
Plan)  and  associated  Final 
Environmental  Impact  Statement  (FEIS), 
and  initiation  of  the  30-day  protest 
period. 

SUMMARY:  The  Coachella  Valley  Plan 
amends  the  CDCA  Plan  for  a  1.2 
million-acre  planning  area 
encompassing  the  Coachella  Valley, 
California.  The  BLM  administers 
approximately  28  percent,  or  330,516 
acres,  of  the  planning  area.  The 
Coachella  Valley  Plan  is  being 
developed  in  coordination  with  the 
Coachella  Valley  Association  of 
Governments  in  support  of  their  efforts 
to  prepare  a  Coachella  Valley  Multiple- 
Species  Habitat  Conservation  Plan 
(CVMSHCP). 

The  Coachella  Valley  Plan  includes 
goals,  objectives,  and  management 
prescriptions  in  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA)  for  comprehensive 
management  of  desert  ecosystems, 
including  actions  supporting  recovery  of 
ten  species  listed  under  the  federal 
Endangered  Species  Act:  Peninsular 
Ranges  Bighorn  Sheep  [Ovis  Canadensis 
nelsoni),  Arroyo  Toad  (Bufo 
microscaphus  califomicus),  Desert 
Pupfish  (Cyphnodon  macularius 
maculariusj,  Desert  Slender  Salamander 
(Batrachoseps  ahdusj.  Desert  Tortoise 
(Xerobates  [or  Gopherus]  agassizii). 
Least  Bell's  Vireo  (Vireo  bellii  pusillus), 
Southwestern  Willow  Flycatcher 
(Empidonax  traillii  extimus),  Yuma 
Clapper  Rail  [Rallus  longirostris 
yumanesis),  Coachella  Valley  Milk 
Vetch  (Astragalus  lentiginousus 
coachellae),  and  Triple-ribbed  Milk 
Vetch  (Astragalus  tricarinatus).  The 
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FEIS  evaluates  the  Proposed  Plan 
Amendments  and  three  alternatives. 
The  FEIS  also  includes  public 
comments  on  the  Draft  Environmental 
Impact  Statement  (DEIS)  and  BLM's 
response  to  those  comments. 
DATES:  The  protest  shall  be  in  writing 
and  shall  be  filed  with  the  Director.  The 
protest  shall  be  filed  within  30  days  of 
the  date  the  Environmental  Protection 
Agency  published  the  notice  of  receipt 
of  the  final  EIS  containing  the  plan  or 
amendment  in  the  FedenJ  Register.  For 
an  amendment  not  requiring  the 
preparation  of  an  EIS,  the  protest  shall 
be  filed  within  30  days  of  the 
publication  of  the  notice  of  its  effective 
date.  The  BLM  will  issue  a  press  release 
citing  the  actual  date  for  closure  of  the 
protest  period  when  determined, 
including  publication  on  the  BLM 
California's  Internet  site.  Instructions  for 
filing  protests  are  contained  in  the 
Coachella  Valley  Plan  cover  sheet  just 
inside  the  front  cover,  and  are  included 
below  under  "Supplementary 
Information." 

ADDRESSES:  Mailing  address  for  filing  a 
protest: 

Regular  mail — U.S.  Department  of  the 
Interior,  Director,  Bureau  of  Land 
Management  (210),  Attn:  Brenda 
Williams,  P.O.  Box  66538,  Washington, 
DC  20035. 

Overnight  mail — U.S.  Department  of 
the  Interior,  Director.  Bureau  of  Land 
Management  (210),  Attn:  Brenda 
Williams,  Telephone  (202)  452-5045. 
1620  "L"  Street  NW.  Rm.  1075, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Foote  at  (760)  251-4836  or 
jfoote@ca.blm.gov.  Copies  of  the 
Coachella  Valley  Plan  are  being  mailed 
to  those  who  received  the  DEIS  or 
provided  comments  on  the  DEIS.  The 
document  is  available  for  review  via  the 
Internet  at  http://www.ca.blm.gov/ 
palmsprings  and  is  also  available  in 
hard  copy  at  the  following  addresses 
and  telephone  numbers: 

BLM.  690  West  Garnet  Ave.,  P.O.  Box 
581260.  North  Palm  Springs,  CA  92258; 
(760) 251-4800. 

BLM.  6221  Box  Springs  Blvd.. 
Riverside,  CA  92507;  (909)  697-5200 
SUPPLEMENTARY  INFORMATION:  Following 
are  the  instructions  fi-om  Title  43  Code 
of  Federal  Regulations  1610.5-2  for 
filing  protests: 

(a)  Any  person  who  participates  in  the 
planning  process  and  has  an  interest 
that  is  or  may  be  adversely  affected  by 
the  approval  or  amendment  of  a 
resource  management  plan  may  protest 
such  approval  or  amendment.  A  protest 
may  raise  only  those  issues  that  were 


submitted  for  the  record  during  the 
planning  process. 

(1)  The  protest  shall  be  in  writing  and 
shall  be  filed  with  the  Director.  The 
protest  shall  be  filed  within  30  days  of 
the  date  the  Environmental  Protection 
Agency  published  the  notice  of  receipt 
of  the  final  EIS  containing  the  plan  or 
amendment  in  the  Federal  Register.  For 
an  amendment  not  requiring  the 
preparation  of  an  EIS,  the  protest  shall 
be  filed  within  30  days  of  the 
publication  of  the  notice  of  its  effective 
date. 

(2)  The  protest  shall  contain: 
(i)  The  name,  mailing  address. 

telephone  number  and  interest  of  the 
person  filing  the  protest; 

(ii)  A  statement  of  the  issue  or  issues 
being  protested; 

(iii)  A  statement  of  the  part  or  parts 
of  the  plan  or  amendment  being 
protested; 

(iv)  A  copy  of  all  documents 
addressing  the  issue  or  issues  that  were 
submitted  during  the  planning  process 
by  the  protesting  party  or  an  indication 
of  the  date  the  issue  or  issues  were 
discussed  for  the  record;  and 

(v)  A  concise  statement  explaining 
why  the  State  Directors  decision  is 
believed  to  be  wrong. 

(3)  The  Director  shall  promptly  render 
a  decision  on  the  protest.  The  decision 
shall  be  in  writing  and  shall  set  forth  the 
reasons  for  the  decision.  The  decision 
shall  be  sent  to  the  protesting  party  by 
certified  mail,  return  receipt  requested. 

(b)  The  decision  of  the  Director  shall 
be  the  final  decision  for  the  Department 
of  the  Interior. 

Dated:  September  1.3.  2002. 
James  G.  Kenna, 
Field  Manager. 

[FR  Doc.  02-26390  Filed  10-16-02;  8:45  am] 
BILUNG  CODE  4310-40-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-448] 

Textiles  and  Apparel:  Assessment  of 
the  Competitiveness  of  Certain  Foreign 
Suppliers  to  the  U.S.  Market 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  investigation, 
scheduling  of  public  hearing,  and 
request  for  public  comments. 

EFFECTIVE  DATE:  October  10,  2002. 
SUMMARY:  Following  receipt  of  a  request 
from  the  United  States  Trade 
Representative  (USTR)  on  September 
16,  2002,  the  Commission  instituted 
investigation  No.  332-448,  Textiles  and 


Apparel:  Assessment  of  the 
Competitiveness  of  Certain  Foreign 
Suppliers  to  the  U.S.  Market,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g))  for  the  purpose  of 
assessing  the  textile  and  apparel 
industries  of  certain  foreign  suppliers 
with  respect  to  their  competitiveness 
and  other  factors  pertinent  to  their 
adjustment  to  the  final  completion  of 
the  phaseout  of  quotas  required  by  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC)  on  lanuary  1.  2005. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  Robert  W. 
Wallace  (202-205-3458; 
wallace@usitc.gov)  or  Kimberlie  Freund 
(202-708-5402;  l<freund<a usitc.gov)  of 
the  Office  of  Industries.  For  information 
on  legal  aspects,  contact  William 
Gearhart  of  the  Office  of  the  General 
Counsel  (202-205-3091; 
wgearbart^usitc.gnv).  Hearing  impaired 
individuals  may  obtain  information  on 
this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  access  to 
the  Commission  should  contact  the 
Office  of  the  SecretaTy  at  202-205-2000. 
General  information  about  the 
Commission  can  be  found  on  its  Internet 
server  at  http://i^'Wi\'. usitc.gov.  The 
public  record  for  this  investigation  may 
be  viewed  on  the  Commission's 
electronic  docket  (EDIS-ON-LINE)  at 
http://dockets.usitc.gov/eol/pubIic/. 
Background:  As  requested  by  the 
USTR.  the  Commission  will  assess  the 
textile  and  apparel  industries  of  certain 
countries  that  are  currently  suppliers  to 
the  U.S.  market  with  respect  to  their 
competitiveness  and  other  factors 
pertinent  to  their  adjustment  to  ATC 
completion.  These  countries  include:  (a) 
significant  ATC  suppliers  to  the  U.S. 
market,  (b)  Mexico,  and  (c)  other 
supplying  countries  with  preferential 
access  to  the  U.S.  market.  In  the  letter, 
the  USTR  requested  that,  to  the  extent 
practicable,  the  Commission's  analysis 
should  discuss  factors  such  as  textile 
and  apparel  consumption,  production, 
employment,  and  prices  in  major  textile 
and  apparel  exporting  countries,  as  well 
as  their  textile  and  apparel  trade, 
particularly  with  industrial  country 
markets.  The  USTR  requested  that  the 
Commission  provide  the  information  in 
a  confidential  report  by  June  30.  2003. 
In  consultation  with  USTR  staff, 
countries  identified  as  significant  ATC 
suppliers  to  the  U.S.  market  for 
purposes  of  this  investigation  are 
Bangladesh,  China,  Egypt,  Hong  Kong, 
India,  Indonesia,  Korea,  Malaysia, 
Macao,  Pakistan.,  the  Philippines,  Sri 
Lanka,  Taiwan,  Thailand,  and  Turkey. 
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Countries  identified  as  "other  supplying 
countries  with  preferential  access  to  the 
U.S.  market"  are  Israel.  Jordan,  and 
certain  designated  beneficiary  countries 
under  the  African  Growth  and 
Opportunity  Act.  the  Andean  Trade 
Promotion  and  Drug  Eradication  Act. 
and  the  United  States-Caribbean  Basin 
Trade  Partnership  Act.  In  the  request 
letter,  the  USTR  referred  to  the  ATC. 
which  entered  into  force  with  the  WTO 
agreements  in  1995  and  created  special 
interim  rules  to  govern  trade  in  te.xtiles 
and  apparel  among  World  Trade 
Organization  Members  for  10  years.  The 
ATC  called  for  the  gradual  and  complete 
elimination  of  import  quotas  on  te.vtiles 
and  apparel  established  by  the  United 
States  and  other  importing  countries 
under  the  Multifiber  Arrangement  and 
predecessor  arrangements  by  [anuary  1. 
2005.  Also  in  the  request  letter,  USTR 
stated  that,  in  anticipation  of  the  final 
completion  of  the  quota  phaseout 
required  by  the  ATC.  "it  may  be  that 
significant  changes  will  occur  in  the 
global  pattern  of  production,  trade  and 
consumption  of  these  products.  It  would 
be  most  helpful  for  the  Administration 
to  be  able  to  anticipate  the  nature  of 
these  changes  as  much  as  possible  "' 

Public  Hearing:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW, 
Washington,  DC.  beginning  at  9:30  am 
on  January  22.  2003.  All  persons  shall 
have  the  right  to  appear,  by  counsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  with  the 
Secretary-,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington.  DC  20436.  no  later  than 
5:15  p.m.,  January  6,  2003.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  no  later  than 
5:15  p.m.,  January  8,  2003;  the  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  February  4, 
2003.  In  the  event  that,  as  of  the  close 
of  business  on  January  6,  2003,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
.\nv  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1806)  after 
January  6.  2003.  for  information 
concerning  whether  the  hearing  will  be 
held. 

Written  Submissions  In  lieu  of  or  m 
addition  to  participating  in  the  heanng, 
interested  parties  are  invited  to  submit 
written  statements  (original  and  14 
copies)  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation  Commercial 
or  financial  information  that  a  submitter 


desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
retquesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6)  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  to  the  Commission  for 
inspection  bv  interested  parties.  The 
Commission  may  include  such 
confidential  business  information  in  the 
report  it  sends  to  the  USTR.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commissions  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  February  4,  2003. 

All  submissions  should  be  addressed 
to  the  Secretary.  United  States 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary'  by 
facsimile  or  electronic  means. 

List  of  Subjects:  Textiles,  apparel, 
quotas,  and  imports. 

Bv  ordtT  of  the  C^ommission 

Issiifd  ()<  tnb«r  10.  2002. 
Marilyn  R.  Abbott. 
Swreforv  tu  the  Conimtsston. 
|FR  Dor.  02-2B3.5H  Filed  10-16-02;  8:45  am) 
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adding  an  additional  purpose  for 
maintaining  this  system  of  records: 
Retrievability — adding  another  means 
for  retrieval  of  the  data;  Retention  and 
Disposal — updating  the  schedule  to 
include  its  current  description;  System 
Manager — an  internal  reorganization 
switched  authority  for  the  system  to  a 
new  program  office;  and  Records  Access 
Procedures — the  text  has  been  updated. 
Also,  three  routine  uses  (B),  (F),  and  (G) 
are  being  edited  and  three  routine  uses 
(H).  (I),  and  (J)  have  been  added.  Finally, 
other  minor  corrections  and  edits  have 
also  been  made. 

In  accordance  with  5  U.S.C.  552a 
(e)(4)  and  (11).  the  public  is  given  a  30- 
day  period  in  which  to  comment  on  the 
proposed  routine  uses.  The  Office  of 
Management  and  Budget  (OMB).  which 
has  oversight  responsibility  under  the 
Act.  requires  a  40-day  period  in  which 
to  conclude  its  review  of  the  system. 
Therefore,  please  submit  any  comment 
by  November  18.  2002.  The  public, 
OMB,  and  the  Congress  are  invited  to 
submit  any  comments  to  Mary  Cahill. 
Management  Analyst,  Management  and 
Planning  Staff.  Justice  Management 
Division  of  Justice,  Washington,  DC 
20530  (Room  1400,  National  Place 
Building). 

In  accordance  with  5  U.S.C.  552a  the 
Department  has  provided  a  report  to 
OMB  and  the  Congress. 

Dated;  October  4.  2002. 
Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  for 
Administration. 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Ordw  No.  289-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Immigration  and  Naturalization  Service 
(INS),  Department  of  Justice,  proposes  to 
modify  the  following  system  of 
records — previously  published 
November  4.  1997  (62  FR  58734): 

Computer  Linked  Application 
Information  Management  System 
(CLAIMS  3  and  4)  Iiutice/INS-013 

INS  proposes  to  modify  the  following 
sections  of  the  notice:  System 
Lo<;ation — by  providing  the  web  address 
for  locating  INS  field  office  addresses; 
tiategories  of  Individuals — to  adequately 
describe  the  individuals  at  issue  within 
the  system;  Categories  of  Records  in  the 
System — describing  three  other  database 
systems  that  are  either  components  or 
extractions  of  CLAIMS;  Purpose — 


JUSTICE/)NS-013 
SYSTEM  NAME: 

Computer  Linked  Application 
Information  Management  System 
(CLAIMS  3  and  4). 

SYSTEM  LOCATION: 

The  Department  of  Justice  (DOJ)  Data 
Processing  Center  with  data  access  by 
Immigration  and  Natiiralization  Service 
(INS)  users  from  Headquarters,  Regional 
and  District  offices.  Service  Centers,  and 
sub-offices  as  detailed  in  JUSTICE/INS- 
999,  last  published  in  the  Federal 
Register  on  April  13,  1999  (64  FR 
18052),  and  on  the  Internet  at  the  INS 
Web  page,  at  http://www.INS.gov. 

CATEGORIES  Of  INDtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed 
applications  or  petitions  for  benefits 
under  the  Immigration  and  Nationality 
Act,  as  amended,  and/or  who  have 
submitted  fee  payments  with  such 
applications  or  petitions;  and 
individuals  who  have  paid  fees  for 
access  to  records  under  the  Freedom  of 
hiformation/Privacy  Acts  (FOIA/PA). 


or\i    /  TU, 
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CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

Biographic  information  which 
identifies  individuals  named  above,  e.g., 
name  and  address,  date  of  birth,  country 
of  birth  and  alien  registration  nimiber. 
Records  in  the  system  may  also  include 
such  information  as  date  documents 
were  filed  or  received  in  INS, 
application/petition  status,  location  of 
record,  FOIA/PA  or  other  control 
number  when  applicable,  and  fee 
receipt  data. 

AlTTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
8  U.S.C.  1103;  8  U.S.C.  1363;  and  31 
U.S.C.  3512. 

PURPOSE(S): 

CLAIMS  3  and  4  consists  of  three 
major  components:  1)  The  Local  Area 
Network  (LAN)  version  is  used  mainly 
by  the  INS  Service  Centers  to  support 
the  processing  and  maintenance  of 
applications  and  petitions  information 
into  computer  data  format;  2)  The 
centralized  mainframe  component, 
retains  data  uploaded  from  the  Service 
Center  LAN  operations  and  provides 
real-time  on-line  nationwide  inquiries 
and  update  capabilities  to  authorized 
INS  representatives,  and;  3)  The  re- 
engineered  Client/Server  version  of 
CLAIMS  automates  aspects  of 
applications  associated  with 
naturalization/citizenship  and  benefits 
processing.  Both  investigative  and 
administrative  records  are  maintained 
in  this  system  in  order  to  permit  the  INS 
to  function  efficiently.  Reports  are  also 
generated  from  the  data  within  the 
system. 

The  CLAIMS  3  and  4  components 
enable  INS  to  provide  automated 
support  to  process  applications  and/or 
petitions  for  benefits;  determine  the 
status  of  pending  applications  and 
petitions  for  benefits;  account  for  and 
control  the  receipt  and  disposition  of 
any  fees  and  refunds  collected,  and 
FOIA/PA  requests;  and  locate  related 
physical  and  automated  files  to  support 
INS  responses  to  inquiries  about  these 
records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A.  To  any  Federal  agency,  where 
appropriate,  to  enable  such  agency  to 
make  determinations  regarding  the 
payment  of  Federal  benefits  to  the 
record  subject  in  accordance  with  that 
agency's  statutory  responsibilities. 

B.  In  an  appropriate  proceeding  before 
a  court,  grand  jury,  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding. 


C.  To  an  actual  or  potential  party  or 
to  his  or  her  attorney  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement  of  the  case  or 
matter,  or  informal  discovery 
proceedings. 

D.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

E.  To  a  Member  of  Congress,  or  staff 
acting  upon  the  Member's  behalf,  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

F.  To  General  Services  Administration 
and  National  Archives  and  Records 
Administration  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

G.  To  an  obligor  who  has  posted  a 
bond  with  the  INS  for  the  subject.  INS 
may  provide  only  such  information,  as 
either  (1)  may  aid  the  obligor  in  locating 
the  subject  to  insure  his  or  her  presence 
when  required  by  INS  or  (2)  assist  the 
obligor  in  evaluating  the  propriety  of  the 
following  actions  by  INS:  breach  of 
bond — i.e.,  notice  to  the  obligor  that  the 
subject  of  the  bond  has  failed  to  appear 
which  would  render  the  full  amount  of 
the  bond  due  and  payable. 

H.  To  the  appropriate  agency/ 
organization/task  force,  regardless  of 
whether  it  is  Federal.  State,  local, 
foreign,  or  tribal,  charged  with  the 
enforcement  [e.g..  investigation  and 
prosecution)  of  a  law  (criminal  or  civil). 
regulation,  or  treaty,  of  any  record 
contained  in  this  system  of  records 
which  indicates  either  on  its  face,  or  in 
conjunction  with  other  information,  a 
violation  or  potential  violation  of  that 
law.  regulation,  or  treaty. 

I.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

J.  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act.  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  w'ith  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 


purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  stored  on  magnetic 
disks  and  tape. 

RETRIEVABILITY: 

Records  may  be  retrieved  by:  the 
Alien  File  Number  (A-Number)  in  some 
instances;  the  name  of  the  individuals 
covered  by  the  system:  and  by 
application/petition  receipt  number. 

SAFEGUARDS: 

Most  INS  offices  are  located  in 
buildings  under  security  guard,  and 
access  to  premises  is  by  official 
identification.  Offices  are  locked  during 
non-duty  hours.  Access  to  this  system  is 
obtained  through  remote  terminals  that 
require  the  use  of  restricted  passwords 
and  a  user  ID. 

RETENTION  AND  DISPOSAL: 

The  following  INS  proposaWor 
retention  and  disposal  is  pending 
approval  by  NARA.  Information  located 
on  the  LAN  database  will  be  archived  in 
accordance  with  the  archiving  criteria 
for  each  different  INS  form  downloaded 
into  the  system,  i.e..  one  to  three  years 
after  date  of  last  completed  action  to  a 
repository  where  it  will  remain  15  years 
before  destruction.  Archived  reports  are 
maintained  at  INS  Ser\'ice  Centers  for  15 
years  and  then  are  destroyed.  The  re- 
engineered  client/server  data  will  be 
deleted  15  years  after  INS  has 
completed  the  final  action  on  the  benefit 
request. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Executive  Associate 
Commissioner.  Office  of  Field 
Operations.  Immigration  Services 
Division.  435  I  Street  .NW.  Room  7246. 
Washington,  DC  20536. 

NOTIFICATION  PROCEDURES: 

Inquiries  should  be  addressed  to  the 
system  manager. 

RECORDS  ACCESS  PROCEDURE: 

Requests  for  access  to  records  in  this 
system  must  be  in  writing  Such 
requests  may  be  submitted  by  mail  or  in 
person.  If  a  request  for  access  is  made 
by  mail,  the  enxelope  and  letter  shall  be 
clearly  marked  Privacy  Access  Request. 
The  requester  should  provide  his  or  her 
full  name,  date  and  plac:('  of  birth, 
verification  of  identity  in  accordance 
with  8  CFR  103.21(b)!  and  anv  other 
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identifying  information  that  may  be  of 
assistance  in  locating  the  record. 
Requests  to  contest  or  amend 
mformation  contained  in  the  system 
should  be  made  to  the  system  manager 
or  the  FQIA/PA  officer  at  any  INS  office. 
The  requester  should  also  provide  a 
return  address  for  transmitting  the 
records  to  be  released. 

CONTESTING  RECORDS  PROCEDURE: 

Requests  to  contest  or  amend 
information  contained  in  the  system 
should  be  made  to  the  System  Manager 
or  the  FOIA/PA  officer  at  any  INS  office. 
State  clearly  and  concisely  the 
information  being  contested,  the  reason 
for  contesting  it,  and  the  proposed 
amendment  thereof  Clearly  mark,  the 
envelope.  "Privacy  Act  Amendment 
Request."  The  record  must  be  identified 
m  the  same  manner  as  described  for 
making  a  request  for  access. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
of  records  is  obtained  from  the 
individuals  covered  by  the  system 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None.    "* 
[FR  Doc.  02-26260  Filed  10-16-02;  8:45  am] 
aiLUNG  COOE  4410-10-^ 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  290-2002] 

Privacy  Act  of  1974;  System  of 
Rscords 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Inunigration  and  Naturalization  Service 
(INS).  Department  of  Justice  (DOJ). 
proposes  to  remove  an  existing  system 
of  records,  entitled  Secondary 
Verification  Automated  Log  (SVAL).  last 
published  October  10,  1995  (60  FR 
52699)  and  replace  it  with  a  new  system 
of  records  for  which  no  public  notice 
consistent  with  the  provisions  of  5 
U.S.C.  552a{e)(4)  has  been  published. 
This  new  system  of  records  is  entitled: 

The  Verification  Information  System 
(VIS).  JUSTICE/INS-035. 

Therefore,  on  the  effective  date  of  the 
new  system,  named  above,  the  SVAL 
system  notice  will  be  removed  from  the 
DOJ  inventorv'  of  Privacy  Act  systems  of 
records. 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11).  the  public  is  given  a  30-day 
period  in  which  to  comment  on  the  new 
routine  uses.  The  Office  of  Management 
and  Budget  (OMB).  which  has  oversight 
responsibility  under  the  Act.  requires  a 
40-day  period  in  which  to  conclude  its 


review  of  the  system.  Therefore,  please 
submit  any  comments  by  November  18. 
2002  The  public.  OMB,  and  the 
Congress  are  invited  to  submit  any 
comments  to  Mary  Cahill.  Management 
Analyst,  Management  and  Planning 
Staff  Justice  Management  Division, 
Department  of  Justice,  Washington.  DC 
20530  (Room  1400.  National  Place 
Building) 

In  accordance  with  5  U.S.C.  552a{r). 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress. 

UattMi   ()(ti>bfr4,  J()02. 
Robert  F.  Die^elman. 

.■\r//ni.i  Assistant  Attorney  General  for 

Administmtion 

JUSTICE/INS-035 
SYSTEM  NAME: 

Verification  Information  System  (VIS). 

SYSTEM  LOCATION: 

Headquarters.  Regional,  District,  and 
suboffices  of  the  Immigration  and 
Naturalization  Service  (INS)  in  the 
United  States — addresses  can  be  located 
on  the  INS  webpage:  www.INS.gov  and 
as  detailed  in  IUSTICE/INS-999.  last 
published  in  the  Federal  Register  on 
April  13,  1999  (64  FR  18052). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Immigrants  and  naturalized  U.S. 
citizens  applying  for  federal,  state,  and 
local  public  benefits  for  whom  INS 
receives  a  Form  G-845.  Document 
Verification  Request,  or  an  automated 
verification  request  submitted  by 
federal,  state,  and  local  public  benefit 
issuing  agencies;  and  immigrant 
employees  of  employers  who  participate 
in  one  of  INS'  Employment  Verification 
Pilot  Programs. 

AUTHORITY  FOR  MAINTENANCE  OF  RECORDS: 

8  U.S.C.  1255a,  8  U.S.C.  1324a,  8 
use.  1360  and  42  U.S.C.  1320b-7. 

PURPOSE(S): 

This  system  of  records  is  used  to 
provide  immigration  status  information 
to  federal,  state,  and  local  government 
agencies  for  inunigrants  and  naturalized 
U.S.  citizens  applying  for  federal,  state, 
and  local  public  benefits.  It  is  also  used 
to  provide  employment  authorization 
information  to  employers  participating 
in  an  employment  verification  pilot 
program.  The  VIS  expands  the 
Systematic  Alien  Verification  for 
Entitlements  (SAVE)  Program's  current 
electronic  primary  verification  process 
which  utilizes  the  Alien  Status 
Verification  Index  (ASVI)  database 
(JUSTICE/INS-009.  last  published 
September  7,  2001.  66  FR  46815)  to 
include  two  additional  systems:  (1)  The 


Status  Verification  System  (SVS);  and 
(2)  the  Management  Reporting  System 
(MRS).  External  users  access  ASVI  to 
electronically  verify  immigration  status 
and  employment  authorization.  In  the 
instances  when  the  verification  cannot 
be  confirmed  by  ASVI,  an  electronic 
transmission  of  the  verification  request 
is  sent  by  ASVI  to  SVS  to  an  INS  field 
office  for  processing  record  manual 
agency  verification  requests  (Forms  G- 
845)  submitted  to  INS  field  offices  when 
the  agency  does  not  have  access  to  an 
automated  secondary  verification 
method  or  electronic  access  is  not 
feasible.  In  cases  where  the  employer 
verification  process  requires  the 
immigrant  employee  to  contact  INS, 
SVS  records  these  transactions.  The  SVS 
also  includes  a  workload  traffic 
management  capability  that  moves  and 
records  the  location  of  verification 
requests  transmitted  by  external  users  to 
INS  field  offices  servicewide.  The  SVS 
also  captures  status  and  employment 
verification  statistics  and  transmits 
these  statistics  electronically  to  MRS. 
The  MRS  is  an  automated  system  used 
by  INS  management  to  produce 
statistical  reports  and  information  on 
immigration  status  and  employment 
authorization  verification  requests. 

The  purpose  of  the  system  is  to  meet 
both  current  and  future  immigration 
status  and  employment  authorization 
verification  needs.  The  VIS  provides  the 
opportunity  to  reduce  the  submission  of 
the  paper  Forms  G-845  and  reduces  the 
amount  of  time  necessary  to  provide 
immigration  status  and  employment 
authorization  information.  The  VIS  will 
be  used  by  current  participants  of  the 
SAVE  Program,  the  Employment 
Verification  Pilots,  and  future 
customers.  The  VIS  extends  the 
automation  of  the  verification  process 
from  the  initial  verification  through  the 
ASVI  database  through  any  verification 
that  may  be  required  with  INS  field 
offices  and  records  and  captures 
statistical  information  associated  with 
the  verification  process. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Some  agency  users  submit  requests  to 
INS  on  Form  G-845  for  agency  manual 
verification.  These  records  contain  the 
following  data:  Alien  Registration 
Number  (A-Number).  alien  name, 
nationality,  date  of  birth,  and  name, 
address,  telephone  number,  and  contact 
person  of  the  submitting  agency.  INS 
will  complete  Section  B  of  Form  G-845 
with  immigration  status  information 
and  return  it  to  the  benefit  issuing 
agency.  However,  identical  data, 
together  with  a  unique  verification 
number  and  Form  G-845  disposition 
data,  will  be  recorded  and  maintained 
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by  INS  in  the  VIS  database  as  a  record 
of  manual  verification  made  by  the 
benefit  issuing  agency. 

Agency  automated  users  submit  their 
verification  requests  to  INS 
electronically  and  these  records  contain 
the  following  data:  A-Number,  alien 
name,  date  of  birth,  INS  document  type, 
INS  document  expiration  date,  name  of 
the  submitting  agency  and  immigration 
status  information,  as  well  as  a  unique 
verification  number  and  disposition 
data,  and  will  be  maintained  by  INS  in 
the  VIS  database  as  a  record  of 
verification  made  by  the  benefit  issuing 
agency. 

Employers  also  submit  their 
verification  requests  to  INS 
electronically  and  these  records  contain 
the  following  data:  A-Nimiber,  alien 
name,  date  of  birth,  social  security 
number,  date  of  hire,  claimed 
citizenship  status,  INS  document  type, 
INS  dociunent  expiration  date,  name  of 
the  submitting  employer  and 
employment  authorization  information, 
as  well  as  a  unique  verification  number 
and  disposition  data,  and  will  be 
maintained  by  INS  in  the  VIS  database 
as  a  record  of  verification  made  by  the 
employer. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  contained  in 
this  system  of  records  may  be  disclosed 
to  the  following: 

A.  To  a  federal,  state,  tribal,  or  local 
government  agency,  or  to  a  contractor 
acting  on  its  behalf,  to  the  extent  that 
such  disclosure  is  necessary  to  enable 
these  agencies  to  make  decisions 
concerning:  (1)  Determination  of 
eligibility  for  a  federal,  state,  or  local 
public  benefit:  or  (2)  issuance  of  a 
license  or  grant.  Such  access  may  be  via 
a  system  in  which  the  recipient 
performs  its  own  automated  verification 
of  the  requisite  information  for  deciding 
any  of  the  above.  Records  may  also  be 
disclosed  to  these  agencies,  or 
contractors  operating  on  their  behalf,  for 
use  in  computer  matching  programs  for 
the  purpose  of  verifying  an  applicant's 
unmigration  status  for  the  purpose  of 
making  benefit  eligibility 
determinations. 

B.  To  employers  participating  in 
Emplo)rment  Verification  Pilot  Programs 
for  verifying  the  employment 
authorization  of  immigrant  employees 
to  work  in  the  United  States.  Employers 
are  assigned  secure  access  codes,  user 
IDs,  and  passwords,  and  have  access 
through  personal  computers  with  a 
modem. 

C.  To  other  federal,  state,  tribal,  and 
local  government  agencies  seeking  to  ' 


verify  or  determine  the  citizenship  or 
immigration  status  of  any  individual 
within  the  jurisdiction  of  the  INS  as 
authorized  or  required  by  law.  The  INS 
will  assign  access  codes  and  passwords 
for  remote  access  through  secure 
methods  to  agencies  to  perform  their 
own  automated  verification. 

D.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

E.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

F.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

G.  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

H.  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of  Responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
pmposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  is  stored  on  magnetic  disk  and 
tape. 

RETRIEV  ABILITY: 

Agency  records  are  retrieved  by 
verification  number,  A-Number,  or 
name  of  the  applicant,  or  by  the 
submitting  agency  name.  Employer 
records  are  retrieved  by  verification 
number,  A-Number,  or  Social  Security 


Number  of  the  employee,  or  by  the 
submitting  company  name. 

SAFEGUARDS: 

Records  are  safeguarded  in 
accordance  with  the  Department  of 
Justice  Orders  governing  security  of 
automated  records  and  Privacy  Act 
systems  of  records.  Access  is  controlled 
through  user  identification  and  discrete 
password  functions  to  assure  that 
accessibility  is  limited. 

RETENTION  AND  DISPOSAL: 

Completed  verifications  are  archived 
to  a  storage  disk  monthly  and  destroyed 
five  (5)  years  after  the  last  month 
contained  on  the  disk. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

The  Servicewide  system  manager  is 
the  Assistant  Commissioner.  Office  of 
Records.  Immigration  and 
Naturalization  Service.  425  I  Street  NW., 
Fourth  Floor,  Union  Labor  Life 
Building.  Washington,  DC  20536. 

NOTIFICATION  PROCEDURES: 

Address  your  inquiries  about  the 
system  in  writing  to  the  system  manager 
identified  above. 

RECORD  ACCESS  PROCEDURES: 

In  all  cases,  requests  for  access  to  a 
record  in  this  system  shall  be  in  writing. 
If  a  request  for  access  is  made  by  mail, 
the  envelope  emd  letter  should  be 
clearly  marked  "Privacy  Act  Request." 
The  requester  shall  include  the  name, 
date  and  place  of  birth  of  the  person 
whose  record  is  sought  and,  if  known, 
the  A-Number.  The  requester  shall  also 
provide  a  return  address  for  transmitting 
the  information. 

CONTESTING  RECORDS  PROCEDURES: 

Any  individual  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  his  or  her  request 
to  the  System  Manager  or  the  INS  office 
that  completed  the  verification  request. 
The  request  should  clearly  state  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the 
information. 

RECORD  SOURCE  CATEGORIES: 

Form  G-845,  Request  for  Document 
Verification  (furnished  by  benefit 
issuing  agencies)  and  INS  immigration 
status  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  02-26261  Filed  10-16-02;  8:45  am] 
BILUNG  COOE  4410-ia-P 
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DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  291-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  L'.S.C.  552a).  the 
Immigration  and  Naturalization  Service 
(INS).  Department  of  [ustice,  proposes  to 
modif\'  the  system  of  records — INS 
Appendix:  List  of  Principal  Offices  of 
the  INS,  IUSTICE/INS-999,  last 
published.  April  13,  1999  (64  FR 
18052).  This  system  notice  is  being 
modified  because  most  of  the  INS 
offices  are  listed  on  the  INS  Web  site. 
The  Web  site  address  is  http:// 
ww\\'.INS.gov.  Those  field  office 
addresses  not  on  the  INS  Web  site 
appear  in  [USTICE/INS-999.  Requesters 
seeking  records  from  the  following 
systems  of  records  may  review  this 
system  notice  and  the  Web  site  to  obtain 
those  addresses  for  each  system  location 
cited  in  the  system  notice 

1.  INS  Index  Svstem,  IUSTICE/INS-001, 

10/5/93  (58  FR  51847) 

2.  INS  Alien  File  and  Central  Index 

Svstem,  lUSTICE/INS-OOlA.  9/7/01 
(66  FR  46813) 

3.  INS  Office  of  Internal  Audit 

Investigations  Index  and  Records. 
IUSTICE/INS-002.  1/3/02  (67  FR 
347) 

4.  The  Asset  Management  Information 

System  (AMIS),  JUSTICE/ IN.S-004. 
4/27/98(63  FR  20651) 

5.  INS  Image  Storage  and  Retrieval 

Svstem  (ISRS),  IL'STICE/INS-005, 
01/22/01  (66  FR  6672) 

6.  INS  Orphan  Petitioner  Index  and 

Files.  JUSTICE/INS-007,  07/27/01 
(66  FR  39199) 

7.  INS  Bond  Management  Information 

System.  JUSTICE/ INS-008.  12/18/ 
98  (63  FR  70159) 

8.  INS  Alien  Status  Verification  index. 

IUSTICE/INS-009,  9/7/01  (66  FR 
46815) 

9  INS  Password  Issuance  and  Control 

System.  JUSTICE/INS-OU,  3/2/89 
(54  FR  8838) 

10  INS  Deportable  Alien  Control 

Svstem.  JUSTICE/INS-012.  01/22/ 
01  (66  FR6672) 

11.  INS  Computer  Linked  Application 

Information  Management  Svstem 
(CLAIMS).  IUSTlCE/INS-013.  11/4/ 
97  (62  FR  59734) 

12.  Securitv  Access  Control  Svstem. 

JUSTICE/INS-014.  01/22/01  (66  FR 
6670) 

13.  INS  Port  of  Entry  Office 

Management  Support  Svstem. 
JUSTICE/INS-015,  6/14/90  (55  FR 
24167) 


14  Secondary  Verification  Automated 

Log.  JUStlCE/INS-016,  10/10/95 

(60  FR  52699) 
15.  INS  Global  Enrollment  System 

(GES),  JU,STICE/INS-017.  3/13/97 

(62  FR  11919) 

16  INS  Employment  Assistance 

Program  (EAP)  Treatment  Referral 
Records,  JUSTICE/INS-019,  1/22/98 
(63  FR  3349) 

17  Designated  Entity  Information 

Management  Svstem  (DEIMS). 
IUSTlCE/INS-621.  7/22/97  (62  FR 
39256) 

18  The  Immigration  and  Naturalization 

Service  Attorney/Representative 
Complaint/Petition  Files.  JUSTICE/ 
IN.S-022.  12/16/99  (64  FR  70288) 
19.  INS  Law  Enforcement  Support 

Center  Database,  JUSTICE/INS-023. 
05/14/97  (62  FR  26556) 

20  FD-258  Fingerprint  Tracking 

System.  JU,STICE/INS-024,  07/31/ 
00(65  FR  46741) 

21  Worksite  Enforcement  Activity 

Record  and  Index  (LYNX), 
II'STICE/IN.S-025,  9/24/01  (66  FR 
48890) 

22.  Hiring  Tracking  Systems  (HITS), 

JlJSTICE/INS-026,  12/16/99  (64  FR 
70291) 

23.  JobSwap/Job  Exchange  System 

(JOBX).  IUSTICE/INS-030,  03/8/01 
(66  FR  13966) 
24  Redesigned  Naturalization 
Application  Casework  Svstem 
(RNACS),  IUSTICE/INS^031.  4/29/ 
02,  (67  FR  20996) 

25.  National  Automated  Immigration 

Lookout  System  (NAILS).  JUSTICE/ 
INS-032,  4/4/01  (66  FR  17928) 

26.  1-551  Renewal  Program  Temporary 

Sticker  Issuance  1-90  Manifest 
System  (SUMS),  JUSTICE/INS-033, 
01/22/01  (66  FR6673) 
Therefore,  the  INS  Appendix, 

JUSTICE/INS-999  is  modified 

accordingly. 

Dateil   ()(  t()t)fr  4.  2002. 

Robert  F.  Diegelman. 

Actinii  .^■i.sj.sfo;!/  AttornfV  General  for 

AdniirDstration 

JUSTICE/INS-999 

SYSTEM  NAME: 

INS  Appendix:  List  of  principal 
offices  of  the  Immigration  and 
Naturalization  Service. 

headquarters: 

Immigration  and  Naturalization 
Service.  425  "I"  Street  NW., 
Washington.  DC  20536. 

REGIONAL  OFFICES: 

Eastern  Regional  Office,  70  Kimball 
Avenue,  South  Burlington,  VT  05403- 
6813. 


Central  Regional  Office,  7701  North 
Stemmons  Freeway,  Dallas,  TX  75247- 
9998. 

Western  Regional  Office,  PO  Box 
30080,  Laguna  Niguel,  CA  92607-0080. 


ADMINISTRATIVE  CENTERS: 

Eastern  Administrative  Center,  70 
Kimball  Avenue,  South  Burlington,  VT 
05403-6813. 

Southern  Administrative  Center,  1460 
Prudential  Drive,  Dallas.  TX  75235. 

Northern  Administrative  Center. 
Bishop  Henry  Whipple  Federal 
Building,  Room  480,  One  Federal  Drive, 
Fort  Snelling.  MN  55111^007. 

Western  Administrative  Center,  24000 
Avila  Road,  Laguna  Niguel,  CA  92677- 
8080. 

BORDER  PATROL  ACADEMY: 

DOJ/INS  (FLETC)  Artesia,  1300  West 
Richey  Avenue,  Artesia,  NM  88210. 

Officer  Development  and  Training 
Facility,  Building  64  FLETC,  Glynco, 
GA  31524. 
IFR  Do(    02-26262  Filed  10-16-02;  8:4.5  am] 

BILLING  CODE  441(V-10-P 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  292-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Immigration  and  Naturalization  Service 
(INS),  Department  of  Justice,  proposes 
minor  changes  to  the  following  systems 
of  records: 

1 .  The  Asset  Management  Information 
System  (AMIS),  JUSTICE/INS-004. 
previously  published  April  27.  1998  (63 
FR  20651) 

2.  Law  Enforcement  Support  Center 
Database  (LESC).  JUSTICE/INS-023. 
previously  published  May  14,  1997  (62 
FR  26555). 

INS  proposes  to  add  another  authority 
for  the  AMIS  system  of  records  and 
make  an  editorial  change  in  the 
"Safeguards"  section.  Changes  for  the 
LESC  system  of  records  include  an 
editorial  change  to  correct  the  address 
in  the  'System  Location"  and  "System 
Manager"  sections  and  a  change  in  the 
"Storage"  section  to  reflect  that  the 
program  no  longer  maintains  records  in 
hardcopy  format. 

Comments  may  be  directed  to  Mary 
Cahill,  Management  Analyst, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington.  DC  20530  (Room 
1400.  National  Place  Building). 


CAA  ta 


Cn^nrol      D< 
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Dated:  October  4.  2002. 
Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE/IN&-004 

SYSTEM  NAME: 

The  Asset  Management  Information 
System  (AMIS). 


AUTHORCTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

(1)  40  U.S.C.  486;  (2)  41  CFR  part  101; 
(3)  41  CFR  part  128;  and  (4)  41  CFR  part 
102. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 


RETRIEVABILITY: 


SAFEGUARDS: 

INS  offices  are  located  in  buildings 
iinder  security  guard,  and  access  to  the 
premises  is  by  official  identification.  All 
records  are  stored  in  space  which  is 
locked  outside  of  normal  office  hours.  In 
addition,  paper  records  with  social 
security  numbers  are  stored  in  locked 
cabinets  or  machines.  Access  to  the 
automated  system  is  controlled  by 
restricted  password  for  use  at  remote 
terminals  in  secured  areas. 


JUSTICE/INS-023 
SYSTEM  NAME: 

Law  Enforcement  Support  Center 
Database. 

SYSTEM  LOCATION: 

Immigration  and  Naturalization 
Service  (INS),  Law  Enforcement  Support 
Center  (LESC),  Eastern  Regional  Office 
Building,  188  Harvest  Lane,  Williston, 
Vermont  05495. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  stored  in  electronic 
format.  Electronic  records  are  stored  on 
magnetic  or  optical  media  (i.e., 
computer  hard  drives,  floppy  disks, 
tapes  and  optical  disks). 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Law  Enforcement  Support 
Center,  Eastern  Regional  Office, 


Immigration  and  Naturalization  Service, 
188  Harvest  Lane,  Williston,  VT  05495. 

***** 

[FR  Doc.  02-26263  Filed  10-16-02;  8:45  am] 

BILUNG  CODE  4410-1 CMN 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Number  D-10845] 

Amendment  to  Prohibited  Transaction 
Exemption  86-128  (PTE  86-128)  For 
Securities  Transactions  involving 
Employee  Benefit  Plans  and  Broker- 
Dealers 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  U.S.  Department  of 

Labor. 

ACTION:  Adoption  of  Amendment  to  PTE 

86-128. 

SUMMARY:  This  document  amends  PTE 
86-128,  a  class  exemption  that  permits 
certain  persons  who  serve  as  fiduciaries 
for  employee  benefit  plans  to  effect  or 
execute  securities  transactions  on  behalf 
of  those  plans,  provided  that  specified 
conditions  are  met.  The  exemption  also 
allows  sponsors  of  pooled  separate 
accounts  and  other  pooled  investment 
funds  to  use  their  affiliates  to  effect  or 
execute  securities  transactions  for  such 
accounts  when  certain  conditions  are 
met.  The  amendment  affects 
participants  and  beneficiaries  of 
employee  benefit  plans,  fiduciaries  with 
respect  to  such  plans,  and  other  persons 
engaging  in  the  described  transactions. 
DATES:  The  eunendment  is  effective 
October  17,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Motta.  Office  of  Exemption 
Determinations.  Pension  and  Welfare 
Benefits  Administration.  U.S. 
Department  of  Labor.  (202)  693-8544. 
(this  is  not  a  toll-free  number);  or 
Charles  Jackson.  Plan  Benefits  Security 
Division.  Office  of  the  Solicitor.  U.S. 
Department  of  Labor.  (202)  693-5600, 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On  May 
10,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  31838)  of  the 
pendency  before  the  Department  of  a 
proposed  amendment  to  PTE  86-128  (51 
FR  41686.  Nov.  18.  1986).  PTE  86-128 
provides  an  exemption  from  the 
restrictions  of  section  406(b)'  of  the 
Employee  Retirement  Income  Security 


Act  of  1974  (ERISA  or  the  Act)  and  from 
the  taxes  imposed  by  section  4975(a) 
and  (b)  of  the  Code,  by  reason  of  section 
4975(c)(1)(E)  or  (F)  of  the  Code. 

The  amendment  to  PTE  86-128 
adopted  by  this  notice  was  requested  in 
an  application,  dated  October  29,  1999. 
on  behalf  of  the  Securities  Industry- 
Association  (the  SIA),  a  trade 
association  for  securities  broker-dealers. 
The  Department  proposed  the 
amendment  to  PTE  86-128  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10.  1990).^ 

The  notice  of  pendency  gave 
interested  persons  an  opportunity  to 
comment  on  the  proposed  amendment 
or  request  a  hearing.  The  Department 
received  one  comment  on  the  proposed 
amendment  which  subsequently  was 
withdrawn.  The  amendment  adopted  in 
this  document  is  identical  to  the 
proposed  amendment. 

Paperwork  Reduction  Act 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995. 
the  Department  submitted  the  proposed 
revision  of  the  information  collection 
provisions  of  Prohibited  Transaction 
Exemption  86-128  to  the  Office  of 
Management  and  Budget  (OMB)  at  the 
time  of  publication  of  the  proposed 
amendment.  OMB  approved  the  revised 
information  collection  request  on  June 
20,  2002  under  OMB  control  number 
1210-0059.  An  application  for 
continuing  approval  will  be  made  before 
the  currently  scheduled  expiration  date 
of  June  30,  2005. 

Description  of  the  Exemption 

PTE  86-128  provides  relief  from  the 
restrictions  of  section  406(b)  for  a  plan 
fiduciary  to  use  its  authority  to  cause  a 
plan  to  pay  a  fee  to  such  fiduciary*  for 
effectuating  or  executing  securities 
transactions  as  agent  for  the  plan. 
Section  I  of  PTE  86-128  contains 
definitions  and  special  rules.  Notably, 
for  purposes  of  the  class  exemption,  a 
"person"  is  defined  to  include  "the 
person  and  affiliates  of  the  person",  and 
an  "affiliate"  of  a  "person"  is  defined, 
in  part,  to  include:  (1)  Any  person 
directjy  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with,  the  person:  (2)  any  officer, 
director,  partner,  employee,  relative  (as 
defined  in  section  3(15)  of  ERISA), 
brother,  sister,  or  spouse  of  a  brother  or 


'  References  to  section  406  of  ERI.SA  as  they 
appear  throughout  this  amendment  should  be  read 
to  refer  as  well  to  the  corresponding  provisions  of 
section  4975  of  the  Internal  Revenue  Code  of  1986 
(the  Code). 


2. Section  102  of  the  Reorganization  Plan  No  4  of 
1978  (5  r.S.C,  .^pp    1  |1996|  generally  Iraii^ferreci 
the  authoritv  of  the  .Sei.retary  (if  the  Treasury  Id 
issue  administrative  exemptions  under  se<:lion  4975 
of  the  Code  to  the  .Secretars  ot  Labor 
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sister,  of  the  person:  and  (3)  any 
corporation  or  partnership  of  which  the 
person  is  an  officer,  director  or  partner. 

Section  11  describes  the  transactions 
covered  under  PTE  86-128  to  include: 
a  plan  fiduciarx  using  his  or  her 
authority  to  cause  a  plan  to  pay  a  fee  for 
effecting  or  executing  securities 
transactions  to  that  person  as  agent  for 
the  plan,  but  only  to  the  extent  that  such 
transactions  are  not  excessive,  under  the 
circumstances,  in  either  amount  or 
frequency;  a  plan  fiduciary-  acting  as  the 
agent  in  an  agency  cross  transaction  for 
both  the  plan  and  one  or  more  other 
parties  to  the  transaction;  and  the 
receipt  bv  a  plan  fiduciary  of  reasonable 
compensation  for  effecting  or  executing 
an  agency  cross  transaction  to  which  a 
plan  is  a  party  from  one  or  more  other 
parties  to  the  transaction. 

Section  III  contains  conditions 
designed  to  protect  the  interests  of  plan 
participants  and  beneficiaries.  These 
conditions  require  prior  authorization  to 
engage  in  covered  transactions  and 
periodic  disclosure  of  the  fiduciary's 
activities  to  the  authorizing  plan 
fiduciary'  Section  Ill(a).  prior  to  this 
amendment,  provided  that  the  person 
engaging  in  a  covered  transaction  may 
not  be  a  trustee  (other  than  a 
nondiscretionary  trustee)  or  an 
administrator  of  the  plan,  or  an 
employer  any  of  whose  employees  are 
covered  by  the  plan.  The  term  "person"' 
is  defined  to  include  'affiliates  "  of  the 
person,  thus  discretionary  trustees,  plan 
administrators,  sponsoring  employers, 
and  their  affiliates  are  generally 
precluded  from  relying  on  the  relief 
provided  by  the  exemption. 

Section  IV  contains  exceptions  to 
several  of  the  conditions  in  section  111. 
Specifically,  section  IV  provides  that  the 
conditions  of  section  III  do  not  apply  to 
covered  transactions  to  the  extent  such 
transactions  are  engaged  in  on  behalf  of 
individual  retirement  accounts  which 
meet  the  requirements  set  forth  in  29 
CFR  2510.3-2{d)  or  plans,  other  than 
training  programs,  that  do  not  tover  any 
employees  within  the  meaning  of  29 
CFR  2510.3-3.  In  addition,  section  IV 
provides  that  the  conditions  of  section 
III  do  not  apply  in  the  case  of  agency 
cross  transactions  to  the  extent  that  the 
person  effecting  or  executing  the 
transaction:  does  not  render  investment 
advice  to  any  plan  for  a  fee  with  respect 
to  the  transaction;  is  not  otherwise  a 
fiduciary  who  has  investment  discretion 
with  respect  to  any  plan  assets  involved 
in  the  transaction:  and  does  not  have  the 
authority  to  engage,  retain  or  discharge 
any  person  who  is,  or  is  proposed  to  be, 
a  fiduciary'  regarding  any  such  plan 
assets.  Section  IV  also  provides  that  a 
plan  trustee,  plan  administrator,  or 


sponsoring  employer  may  engage  in  a 
covenul  transaction  if  he  or  she  returns 
or  credits  to  the  plan  all  profits  earned 
by  that  person  in  connection  with  the 
securities  transactions  associated  with 
the  covered  transaction.  Finally,  section 
IV  contains  special  rules  for  pooled 
investment  funds. 

Description  of  the  Exemption  as 
Amended 

The  amendment  to  PTE  86-128 
granted  pursuant  to  this  notice  enables 
a  discretionary  trustee  of  an  ERISA 
covered  plan,  or  an  affiliate  of  such 
trustee,  to  use  its  fiduciary  authority  to 
cause  the  plan  to  pay  a  fee  to  such 
trustee  for  effectuating  or  executing 
securities  transactions  as  agent  for  the 
plan.  In  so  doing,  the  trustee  (other  than 
a  nondiscretionary  trustee)  must  furnish 
to  the  authorizing  fiduciary  of  each 
plan,  at  least  annually,  the  information 
specified  in  section  Ill(i)  of  the 
exemption,  as  amended.  In  general 
terms,  this  section  requires  the  trustee  to 
provide  to  such  fiduciary  the  aggregate 
and  the  average  brokerage  commissions 
paid  by  the  plan  to  brokerage  firms 
affiliated  and  unaffiliated  with  the 
trustee. 

In  addition,  as  described  in  section 
Ill(h)  of  the  exemption,  a  trustee  (other 
than  a  nondi.scretionary  trustee)  may 
only  engage  in  a  covered  transaction  on 
behalf  of  a  plan  to  the  extent  such  plan 
has  at  least  S50  million  in  total  net 
assets.  This  section  provides  further 
that,  in  the  case  of  a  pooled  fund,  the 
S50  million  requirement  will  be  met  if 
50  percent  or  more  of  the  units  of 
beneficial  interest  in  such  pooled  fund 
are  held  by  plans  having  total  net  assets 
with  a  value  of  at  least  $50  million. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  ERISA  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary, 
or  other  party  in  interest  or  disqualified 
person  with  respect  to  a  plan,  from 
certain  other  provisions  of  ERISA  and 
the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
e.xemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  ERISA 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan.  Additionally, 
the  fact  that  a  transaction  is  the  subject 
of  an  exemption  does  not  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 


exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries: 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(a)  of  the  Act: 

(3)  In  accordance  with  section  408(a) 
of  ERISA  and  4975(c)(2)  of  the  Code,  the 
Department  makes  the  following 
determinations: 

(i)  the  amendment  set  forth  herein  is 
administratively  feasible; 

(ii)  the  amendment  set  forth  herein  is 
in  the  interests  of  plans  and  of  their 
participants  and  beneficiaries;  and 

(iii)  the  amendment  set  forth  herein  is 
protective  of  the  rights  of  participants 
and  beneficiaries  of  plans; 

(4)  The  amendment  is  applicable  to  a 
particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  exemption:  and 

(5)  The  amendment  is  supplemental 
to,  and  not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Exemption 

Accordingly,  PTE  86-128  is  amended 
as  follows  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(cK2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  2570. 
Subpart  B  (55  FR  32836,  32847,  August 
10,  1990): 

(1)  Section  Ill(a)  is  amended  to  read: 
"The  person  engaging  in  the  covered 

transaction  is  not  an  administrator  of 
the  plan  or^n  employer  any  of  whose 
employees  are  covered  by  the  plan." 

(2)  A  new  paragraph  (h)  is  added  to 
section  III  which  reads: 

■■(h)  A  trustee  (other  than  a 
nondiscretionary  trustee]  may  only  engage  in 
a  covered  transaction  with  a  plan  that  has 
total  net  assets  with  a  value  of  at  least  $50 
million  and  in  the  case  of  a  pooled  fund,  the 
S50  million  requirement  will  be  met  if  50 
percent  or  more  of  the  units  of  beneficial 
interest  in  such  pooled  fund  are  held  by 
plans  having  total  net  assets  with  a  value  of 
dt  least  $50  million. 

For  purposes  of  the  net  asset  tests 
described  above,  where  a  group  of  plans  is 
maintained  by  a  single  employer  or 
controlled  group  of  employers,  as  defined  in 
section  407(d)(7)  of  the  Act,  the  $50  million 
net  asset  requirement  may  be  met  by 
aggregating  the  assets  of  such  plans,  if  the 
assets  are  pooled  for  investment  purposes  in 
a  single  master  trust." 

(3)  A  new  paragraph  (i)  is  added  to 
section  III  which  reads: 
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"(i)  The  trustee  (other  than  a 
nondiscretionary  trustee)  engaging  in  a 
covered  transaction  furnishes,  at  least 
annually,  to  the  authorizing  fiduciary  of  each 
plan  the  following: 

(1)  the  aggregate  brokerage  commissions, 
expressed  in  dollars,  paid  by  the  plan  to 
brokerage  firms  affiliated  with  the  trustee; 

(2)  the  aggregate  brokerage  commissions, 
expressed  in  dollars,  paid  by  the  plan  to 
brokerage  firms  unaffiliated  with  the  trustee: 

(3)  the  average  brokerage  commissions, 
expressed  as  cents  per  share,  paid  by  the  plan 
to  brokerage  firms  affiliated  with  the  trustee; 
and 

(4)  the  average  brokerage  commissions, 
expressed  as  cents  per  share,  paid  by  the  plan 
to  brokerage  firms  unaffiliated  with  the 
trustee. 

For  purposes  of  this  paragraph  (i),  the 
words  "paid  by  the  plan"  shall  be 
construed  to  mean  "paid  by  the  pooled 
fund"  when  the  trustee  engages  in 
covered  transactions  on  behalf  of  a 
pooled  fund  in  which  the  plan 
participates." 

Signed  at  Washington,  DC,  this  11th  day  of 
October,  2002. 
Ivan  L.  Strasfeld, 

Director,  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  02-26424  Filed  10-16-02;  8:45  am) 
BILUNG  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Independent  Contractor  Register 

ACnON:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 


related  to  the  Independent  Contractor 
Register. 

DATES:  Submit  comments  on  or  before 
December  16.  2000. 
ADDRESSES:  Send  comments  to  David 
Meyer,  Director,  Administration  and 
Management,  1100  Wilson  Boulevard. 
Room  2125,  Arlington,  VA  22209-3939. 
Commenters  are  encouraged  to  send 
their  comments  on  a  computer  disk,  or 
via  e-mail  to  Meyer-David@msha.gov. 
along  with  an  original  printed  copy.  Mr. 
Meyer  can  be  reached  at  (202)  693-9802 
(voice),  or  (202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  [ane 
E.  Tarr,  Program  Analyst.  Records 
Management  Group.  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171,  1100 
Wilson  Boulevard,  Arlington.  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr   Jane@msha.gov  [Internet  E-mail). 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Independent  contractors  performing 
services  or  construction  at  mines  are 
subject  to  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  30  CFR  45.4(b) 
requires  mine  operators  to  maintain  a 
written  summary  of  information 
concerning  each  independent  contractor 
present  on  the  mine  site.  The 
information  includes  the  trade  name, 
business  address,  and  telephone 
number;  a  brief  description  and  the 
location  on  the  mine  of  the  work  to  be 
.  performed;  MSHA  location  on  the  mine 
of  the  work  to  be  performed;  MSHA 
identification  number,  if  any;  and  the 
contractor's  business  address  of  record. 
This  information  is  required  to  be 
provided  for  inspection  and 
enforcement  purposes  by  the  mine 
operator  to  any  MSHA  inspector  upon 
request. 

II.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  (ji  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  employee 
listed  below  in  the  ADDRESSES  section  of 
this  notice  or  viewed  on  the  Internet  by 
accessing  the  MSHA  Home  Page 
[http://w'ww. msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and    Federal  Register 
Documents." 

III.  Current  Actions 

The  information  obtained  from  the 
contractors  is  used  by  MSHA  during 
inspections  to  determine  proper 
responsibility  for  compiianrx*  with 
safety  and  health  standards. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Independent  Contractor 
Register. 

OMB  Number:  1219-0040. 

Affected  Public:  Business  or  other  for- 
profit. 

Cite/Reference/Form/etc:  30  CFR  part 
45. 

Total  Respondents:  15,292. 

Frequency:  On  occasion. 

Total  Responses:  99.398. 

Average  Time  Per  Response:  0.87 
hours. 

Estimated  Total  Burden  Hours:  13.250 
hours. 

Estimated  Total  Burden  Cost: 
$174,789. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington.  Virginia,  this  10th  day 
of  October.  2002. 
David  L.  Meyer, 

Director.  Office  of  Administration  and 
Management. 
(FR  Doc.  02-26384  Filed  10-16-02;  8:45  am] 
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DEPARTMEffT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations;  Part 
46— Training  and  Retraining  of  Miners 
Engaged  in  Shell  Dredging  or 
Employed  at  Sand,  Gravel,  Surface 
Stone,  Surface  Clay,  Colloidal 
Phosphate,  or  Surface  Limestone 
Mines 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork.  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506  (c)  (2)  (A)|. 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currentlv,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  30  CFR  sections  46.3.  46.5. 
46.6.  46.7.  46.8.  46.9.  and  46.11: 
Training  Plans.  New  Miner  Training; 
Newly-Hired  Experienced  Miner 
Training;  New  Task  Training;  Annual 
Refresher  Training;  Records  of  Training; 
and  Site-Specific  Hazard  Awareness 
Training. 

DATES:  Submit  comments  on  or  before 
December  16,  2002. 
ADDRESSES:  Send  comments  to  David 
Meyer.  Director,  Administration  and 
Management.  1100  Wilscr.  Boulevard, 
Room  2125,  Arlington.  VA  22209-3939. 
Commenters  are  encouraged  to  send 
their  comments  on  a  computer  disk,  or 
via  Internet  E-mail  to  Meyer- 
David@insha.gov.  along  with  an  original 
printed  copy.  Mr.  Meyer  can  be  reached 
at  (202)  693-9802  (voice),  or  (202)  693- 
9801  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT:  lane 
E.  Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171,  1100 
Wilson  Boulevard.  Arlington.  V'A 
22209-3939.  Ms.  Tarr  can  be  reached  at 
TarT-fane@msha.gov  (Internet  e-mail), 


(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

\.  Background 

Paragraph  (a)  of  §  46.3  requires  mine 
operators  to  develop  and  implement  a 
written  training  plan  approved  by 
MSHA  that  contains  effective  programs 
for  training  new  miners  and 
experienced  miners,  training  miners  for 
new  tasks,  annual  refresher  training, 
and  hazard  training. 

Paragraph  (b)  requires  the  following 
information,  at  a  minimum,  to  be 
included  in  a  training  plan: 

(1)  The  company  name,  mine  name, 
and  MSHA  mine  identification  number; 

(2)  The  name  and  position  of  the 
person  designated  by  the  operator  who 
is  responsible  for  the  health  and  safety 
training  at  the  mine.  This  person  may  be 
the  operator: 

(3)  A  general  description  of  the 
teaching  methods  and  the  course 
materials  that  are  to  be  used  in 
providing  the  training,  including  the 
subject  areas  to  be  covered  and  the 
approximate  time  to  be  spent  on  each 
subject  area: 

(4)  A  list  of  the  persons  who  will 
provide  the  training,  and  the  subject 
areas  in  which  each  person  is  competent 
to  instruct:  and 

(5)  The  evaluation  procedures  used  to 
determine  the  effectiveness  of  training. 

Paragraph  (c)  requires  a  plan  that  does 
not  include  the  minimum  information 
specified  in  paragraph  (b)  to  be 
approved  by  MSHA.  For  each  size 
category,  the  Agency  estimates  that  20 
percent  of  mine  operators  will  choose  to 
write  a  plan  and  send  it  to  MSHA  for 
approval. 

Paragraph  (d)  requires  mine  operators 
to  provide  miners'  representatives  with 
a  copy  of  the  training  plan.  At  mines 
where  no  miners'  representative  has 
been  designated,  a  copy  of  the  plan 
must  be  posted  at  the  mine  or  a  copy 
must  be  provided  to  each  miner. 

Paragraph  (e)  provides  that  within  2 
weeks  following  receipt  or  posting  of 
the  training  plan,  miners  or  their 
representatives  may  submit  written 
comments  on  the  plan  to  mine 
operators,  or  to  the  Regional  Manager,  as 
appropriate.  The  burden  hours  and  costs 
of  this  provision  are  not  borne  by  mine 
operators,  but  by  miners  and  their 
representatives. 

Paragraph  (g)  requires  that  the  miners' 
representative  with  a  copy  of  the 
approved  plan  within  one  week  after 
approval.  At  mines  where  no  miners' 
representative  has  been  designated,  a 
copy  of  the  plan  must  be  posted  at  the 
mine  or  a  copy  must  be  provided  to 
each  miner. 


Paragraph  (h)  allows  mine  operators, 
miners,  and  miners'  representatives  to 
appeal  a  decision  of  the  Regional 
Manager  in  wo-iting  to  the  Director  for 
Education  Policy  and  Development.  The 
Director  would  issue  a  decision  on  the 
appeal  within  30  days  after  receipt  of 
the  appeal. 

Paragraph  (i)  requires  mine  operators 
to  make  available  at  the  mine  site  a  copy 
of  the  current  training  plan  for 
inspection  by  MSHA  and  for 
examination  by  miners  and  their 
representatives.  If  the  training  plan  is 
not  maintained  at  the  mine  site,  mine 
operators  must  have  the  capability  to 
provide  the  plan  upon  request  by 
MSHA,  miners,  or  their  representatives. 

Paragraph  (a)  of  §46.5  requires  mine 
operators  to  provide  each  new  miner 
with  no  less  than  24  hours  of  training. 
Miners  who  have  not  received  the  full 
24  hours  of  new  miner  training  must 
work  where  an  experienced  miner  can 
observe  that  the  new  miner  is  working 
in  a  safe  manner. 

Paragraph  (a)  of  §  46.6  requires  mine 
operators  to  provide  each  newly  hired 
experienced  miner  with  certain  training 
before  the  miner  begins  work. 

Paragraph  (a)  of  §46.7  requires,  before 
a  miner  performs  a  task  for  which  he  or 
she  has  no  experience,  that  the  mine 
operator  training  the  miner  in  the  safety 
and  health  aspects  and  safe  work 
procedures  specific  to  that  task.  If 
changes  have  occurred  in  a  miner's 
regularly  assigned  task,  the  mine 
operator  must  provide  the  miner  with 
training  that  addresses  the  changes. 

Paragraph  (a)  of  §  46.8  requires,  at 
least  every  12  months,  that  the  mine 
operator  provide  each  miner  with  no 
less  than  8  hours  of  refresher  training. 

Paragraph  (a)  of  §  46.9  requires  the 
mine  operators  upon  completion  of  each 
training  program,  to  record  and  certify 
on  MSHA  Form  500Q-23,  or  on  a  form 
that  contains  the  required  information, 
that  the  miner  has  completed  the 
training.  False  certification  that  training 
was  completed  is  punishable  imder 
§  110(a)  and  (f)  of  the  Act. 

Paragraph  (a)  of  §46.11  requires  the 
mine  operator  to  provide  site-specific 
hazard  training  to  non-miners, 
including  the  following  persons: 
scientific  workers;  delivery  workers  and 
customers;  occasional,  short-term 
mcdntenance  or  service  workers,  or 
manufacturers'  representatives;  and 
outside  vendors,  visitors,  office  or  staff 
personnel  who  do  not  work  at  the  mine 
site  on  a  continuing  basis. 

n.  Desired  Focus  on  Comments 

MSHA  is  particularly  interest  in 
comments  which: 
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•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  hujden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  home 
page  [http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents." 

UL  Current  Actions 

USGS  data  show  that  domestic 
production  of  sand  and  gravel  and 
crushed  stone  increased  every  year 
between  1991  and  1999,  an  indication  of 
the  continuing  strong  demand  for 


construction  aggregates  in  the  United 
States.  The  number  of  hours  worked  at 
sand  and  gravel  and  crushed  stone 
operations  has  been  increasing  steadily 
since  1991. 

MSHA's  objective  in  these 
requirements  is  to  ensure  that  all  miners 
receive  the  required  training,  which 
would  result  in  a  decrease  in  accidents, 
injuries,  and  fatalities.  Therefore,  MSHA 
is  continuing  this  requirement  under  30 
CFR  46.3,  ,5,  .6,  .7,  .8,  .9,  and  .11. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Training  Plans,  New  Miner 
Training,  Newly  Hired  Experienced 
Miner  Training;  New  Task  Training; 
Annual  Refresher  Training;  Records  of 
Training;  and  Site-Specific  Hazard 
Awareness  Training  (30  CFR  46.3,  .5,  .6, 
.7,  .8,  ,9,  ,11). 

OMB  Number:  1219-0131. 

Recordkeeping:  §  46.3  requires  mine 
operators  to  develop  and  implement  a 
written  training  plan  approved  by 
MSHA  that  contains  effective  programs 
for  training  new  miners  and 
experienced  miners,  training  miners  for 
new  tasks,  annual  refresher  training, 
and  hazard  training, 

§46.5  requires  mine  operators  to 
provide  each  new  miner  with  no  less 
than  24  hours  of  training.  Miners  who 
have  not  received  the  full  24  hours  of 
new  miner  training  must  work  where  an 
experienced  miner  can  observe  that  the 
new  miner  is  working  in  a  safe  manner. 

§  46,6  requires  mine  operators  to 
provide  each  newly  hired  experienced 


miner  with  certain  training  before  the 
miner  begins  work. 

§  46.7  requires,  before  a  miner 
performs  a  task  for  which  he  or  she  has 
no  experience,  that  the  mine  operator 
train  the  miner  in  the  safety  and  health 
aspects  and  safe  work  performances 
specific  to  that  task.  If  changes  have 
occurred  in  a  miner's  regularly  assigned 
task,  the  mine  operator  must  provide  the 
miner  with  training  that  addresses  the 
changes. 

§46.8  requires,  at  least  ever\'  12 
months,  that  the  mine  operator  provide 
each  miner  with  no  less  than  8  hours  of 
refresher  training. 

§  46.9  requires  the  mine  operators 
upon  completion  of  each  training 
program,  to  record  and  certifx'  on  MSHA 
Form  5000-23,  or  on  a  form  that 
contains  the  required  information,  that 
the  miner  has  completed  the  training. 
False  certification  that  training  was 
completed  is  punishable  under  §  1 10(a) 
and(fl  of  the  Act. 

§  46.11  requires  the  mine  operator  to 
provide  site-specific  hazard  training  to 
non-miners,  including  the  following 
persons:  scientific  workers:  delivery 
workers  and  customers:  occasional, 
short-term  maintenance  or  ser\'ice 
workers,  or  manufacturers' 
representatives:  and  outside  vendors, 
visitors,  office  or  staff  personnel  who  do 
not  work  at  the  mine  site  on  a  * 

continuing  basis. 

Affected  Public:  Business  or  other  for- 
profit. 


Section 


Total 
respondents 


Frequency 


46.3(a)  exist  

46.3(a)  new  

46.3(c)  exist  

46.3(c)  new  

46.3(d)  exist  _ 

46.3(d)  new  

46.3(e)  exist  

46.3(e)  new  

46.3(g)  exist  

46.3(g)  new  

46.3(h)  exist  

46.3(h)  new  

46.3(i)  exist  

46.3(i)  new  

46.5(a)  prepare  

46.5(a)  train 

46.6(a)  prepare  

46.6(a)  train 

46.7(a)  Reg.  Prepare  

46.7(a)  Reg.  Train 

46.7(a)  On  Occasion  New  Prepare 

46.7(a)  New  Train  

46.8(a)  Prepare 

46.8(a)  Train  

46.9  records  of  46.5 

46.9  records  of  46.6 


10,305  On  Occasion 

10,305  On  Occasion 

10,305  On  Occasion 

10.305  On  Occasion 

10.305  On  Occasion 

10,305  On  Occasion 

10,305  On  Occasion 

10.305  On  Occasion 

10,305  On  Occasion 

10,305  On  Occasion 

10,305  On  Occasion 

10,305  On  Occasion 

10.305  On  Occasion 

10.305  On  Occasion 

10.305  On  Occasion 

10,305  On  Occasion 

10.305  On  Occasion 

10,305  On  Occasion 

10.305  On  Occasion 

10,305  On  Occasion 

10,305  On  Occasion 

10.305  On  Occasion 

10,305  On  Occasion 

10,305  Annually 

10,305  On  Occasion 

10,305  On  Occasion 


Total 

Avg  time 
per 

Burden 

responses 

response 

(hours) 

hours 

5,477 

1  05 

5  728 

221 

2  23 

492 

1.040 

1 

104 

42 

.19 

8 

5.477 

.05 

274 

221 

1 

22 

384 

76 

291 

15 

1  47 

22 

1.095 

05 

55 

44 

09 

4 

22 

2 

44 

44 

09 

4 

5.477 

.05 

274 

221 

.1 

22 

5,477 

6 

32.862 

5.477 

7  04 

38,573 

5.477 

1 

5,477 

5.477 

1  74 

9,543 

5.440 

,25 

1  360 

5.440 

2  96 

16125 

1 1 .042 

08 

883 

1 1 .042 

1  56 

17,280 

5.477 

3 

16431 

5.477 

78 

42723 

4.139 

1 

414 

4,076 

.1 

408 
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Section 


46  9  records  of  46  7 
46  9  records  of  46.8 
46  11(a)  Tram 

Total 


Total 
respondents 


Frequency 


Total 
responses 


Avg  time 

per 

response 

(hours) 


10.305  On  Occasion 
1 0.305  On  Occasion 
10.305    On  Occasion 

—  -i 

10.305     


Burden 
hours 


31,287 

31,287 

5,477 

.1 

.1 

10.45 

3,128 

3,128 

57,218 

161,872 

.. . 

252,897 

L-.          ,                                   * 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining}:  5630,333. 

Comments  submittt'd  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  (Iffice  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington.  Virginia,  this  10th  day 
of  Octoher,  2002. 
David  L.  Meyer, 

Dirfctor.  Office  of  Administration  and 
^lanagement 
|FR  Doc  02-26383  Filed  10-16-02;  8:45  ami 

BILUNG  CODE  4S10--43-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Privacy  Act  of  1974;  Systems  of 
Records  Notices 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  to  add  records  systems 
(NARA  35  and  NARA  36). 


SUMMARY:  The  National  Archives  and 

Records  Administration  (NAR.M 
proposes  to  add  two  system  of  records 
notices  to  its  existing  inventor^'  of 
records  systems  subject  to  the  Privac;y 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
In  this  notice,  NARA  publishes  NARA 
35.  Case  Management  and  Reporting 
System  (CMRS),  and  NML\  36.  Public 
Transportation  Benefit  Program  Files  for 
comment. 

EFFECTIVE  DATES:  The  establishment  of 
new  systems  NAR>-\  35  and  36  will  be 
effective  without  further  notice  on 
December  16,  2002.  unless  comments 
received  on  or  before  that  date  cause  a 
contrary  decision.  If  changes  are  made 
based  on  NARA's  review  of  comments 
received,  a  new  final  notice  will  be 
published. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer.  Office  of  General 
Counsel  (NGC).  Room  3110.  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park.  MD. 
20740-6001.  You  mav  fax  your 


comments  to  301-837-0293.  You  may 
also  comment  via  the  Internet  to 
commpnts'&nora.gov. 

FOR  FURTHEfl  INFORMATION  CONTACT: 

Rainona  Branch  Oliver,  Privacy  Act 
Officer.  (301)  837-2024  (voice)  or  (301) 
837-0293  (fax). 

SUPPLEMENTARY  INFORMATION:  NARA  last 
published  a  comprehensive  set  of 
Privacy  Act  notices  in  the  Federal 
Register  on  April  2.  2002  (67  PR  15592). 
NARA  is  proposing  to  add  NARA  35. 
Case  Management  and  Reporting 
System,  and  NARA  36,  Public 
Transportation  Benefit  Progicun  Files,  to 
its  existing  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  NARA  35 
covers  persons  who  request  information 
from  or  access  to  inactive  military 
personnel,  medical,  and  organizational 
records  in  the  physical  custody  of  the 
National  Personnel  Records  Center 
(Military  Personnel  Records).  NARA  36 
covers  the  public  transportation  benefit 
program  files,  which  contain 
information  on  NARA  employees  that  is 
used  to  document  the  distribution  of 
transportation  subsidies.  The  notice  for 
each  of  the  two  systems  of  records  states 
the  following: 

•  Name  and  the  location  of  the  record 
system; 

•  Authority  for  and  manner  of  its 
operation; 

•  Categories  of  individuals  it  covers; 

•  Types  of  records  that  it  contains; 

•  Sources  of  information  in  these 
records; 

•  Proposed  "routine  uses"  of  each 
system  of  records;  and 

•  Business  address  of  the  NARA 
official  who  will  inform  interested 
persons  of  the  procedures  they  must 
follow  to  gain  access  to  and  correct 
records  pertaining  to  themselves.  The 
Appendix  B  referenced  in  the  proposed 
notices  is  found  at  67  FR  15617. 

One  of  the  purposes  of  the  Privacy 
Act.  as  stated  in  section  2(b)(4)  of  the 
Act,  is  to  provide  certain  safeguards  for 
an  individual  against  an  invasion  of 
personal  privacy  by  requiring  Federal 
agencies  to  disseminate  any  record  of 
identifiable  personal  information  in  a 
manner  that  assures  that  such  action  is 
for  a  necessary  and  lawful  purpose,  that 


information  is  current  and  accurate  for 
its  intended  use,  and  that  adequate 
safeguards  are  provided  to  prevent 
misuse  of  such  information.  NARA 
intends  to  follow  these  principles  in 
transferring  information  to  another 
agency  or  individual  as  a  "routine  use", 
including  assurance  that  the 
information  is  relevant  for  the  purposes 
for  which  it  is  transferred. 

Dated:  October  4.  2002. 
John  W.  Carlin, 

Archivist  of  the  United  States. 

Accordingly,  we  are  publishing  the 
proposed  new  systems  of  records 
notices  as  follows: 

NARA  35 

SYSTEM  name: 

Case  Management  and  Reporting 
System  (CMRS). 

SYSTEM  LOCATION: 

This  automated  system  is  located  at 
the  National  Personnel  Records  Center 
(Military  Personnel  Records)  in  St. 
Louis,  MO,  and  the  National  Archives 
and  Records  Administration  in  College 
Park,  MD.  The  addresses  for  these 
locations  are  listed  in  Appendix  B 
following  the  NARA  Notices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  this  system 
include  persons  who  request 
information  from  or  access  to  inactive 
military  personnel,  medical,  and 
organizational  records  in  the  physical 
custody  of  the  National  Persormel 
Records  Center  (Military  Personnel 
Records).  Also  covered  are  the  subjects 
of  these  inactive  records. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

CMRS  files  may  include: 
Correspondence,  including 
administrative  forms  used  for  routine 
inquiries  and  replies,  between  NARA 
staff  and  requesters;  stored  copies  of 
frequently  requested  documents  from 
individual  Official  Military  Personnel 
Files  (OMPF's);  production  and 
response  time  data  used  for  internal 
reporting  purposes;  and  databases  used 
to  respond  to  requests.  These  files  may 
contain  some  or  all  of  the  following 
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information  about  an  individual:  Name, 
address,  telephone  number,  position 
title,  name  of  employer/institutional 
affiliation,  identification  of  requested 
records,  social  security  number/service 
number,  previous  military  assigrmients, 
and  other  information  furnished  by  the 
requester. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  2108,  2110,  and  2907. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  CMRS  files  to: 
Maintain  control  of  records  being 
requested  for  either  internal  or  external 
use,  establish  employee  and  requester 
accountability  for  records,  prepare 
replies  to  requester's  reference 
questions,  record  the  status  of 
requesters'  requests  and  NARA  replies 
to  those  requests,  and  to  facilitate  the 
preparation  of  statistical  and  other 
aggregate  reports  on  employee 
performance  and  requester  satisfaction. 

The  routine  use  statements  A,  C,  D,  E, 
F,  and  G,  described  in  Appendix  A 
following  the  NARA  notices,  also  apply 
to  this  system  of  records. 

POLiaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  records. 

retrievabiuty: 

Information  in  CMRS  files  may  be 
retrieved  by  the  name,  social  security  or 
military  service  number  of  the  veteran 
whose  record  was  the  subject  of  the 
request.  By  use  of  a  querying  capability, 
information  may  also  be  retrieved  by 
use  of  a  system-assigned  request 
number,  by  name  and  date'of  birth  of 
the  veteran,  and  by  requester-supplied 
information,  such  as  name  and  address, 
phone  nimiber,  or  email  address. 

SAFEGUARDS: 

During  business  hours,  electronic 
records  are  accessible  to  authorized 
NARA  personnel  via  passwords  from 
terminals  located  in  attended  offices. 
After  business  hours,  buildings  have 
security  guards  and/or  secured  doors, 
and  all  entrances  are  monitored  by 
electronic  surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

The  disposition  of  the  records  in  the 
CMRS  system  is  under  consideration. 
Accordingly,  the  records  generated  by 
the  system  cannot  be  destroyed  until  a 
records  schedide  is  approved  by  the 
Archivist.  Once  the  disposition  is 
determined,  retention  and  disposal  of 
the  records  will  be  governed  in 


accordance  with  the  applicable 
disposition  instructions  in  the  NARA 
records  schedule  contained  in  FILES 
203,  the  NARA  Files  Maintenance  and 
Records  Disposition  Manual. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  from  the  NARA 
Privacy  Act  Officer. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  system  manager,  CMRS,  is  the 
Director,  National  Personnel  Records 
Center.  The  address  for  this  location  is 
listed  in  Appendix  B  following  the 
NARA  Notices. 

NOTIRCATION  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notif\'  the 
NARA  Privacy  Act  Officer  at  the  address 
given  in  Appendix  B. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  given  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  CFR  part 
1202. 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  CMRS  file  is 
obtained  from  requesters  and  from 
NARA  employees  who  maintain  the  file. 

NARA  36 

SYSTEM  NAME: 

Public  Transportation  Benefit 
Program  Files. 

SYSTEM  LOCATION: 

The  transportation  benefit  program 
files  are  maintained  in  the  following 
locations  in  the  Washington,  DC,  area 
and  other  geographical  regions.  The 
addresses  for  these  locations  are  listed 
in  Appendix  B  following  the  NARA 
Notices: 

(1)  The  Facilities  and  Materiel 
Management  Services  Division  (NAF); 

(2)  Presidential  libraries,  projects,  and 
staffs;  and 

(3)  Regional  records  services  facilities. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  NARA  employees  who  have 
enrolled  in  the  Public  Transit  Subsidy 
Program  (PTSP)  are  covered  by  this 
system,  including:  full-time  employees; 
part-time  employees;  intermittent 
employees;  and  temporary  employees 
and  students. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  public  transportation  benefit 
program  files  contain  information  on 
NaRA  employees  that  is  used  to 
document  the  distribution  of 
transportation  subsidies.  These  files 
contain  information  submitted  on  .NA 
Form  6041.  Application'Public  Transit 
Subsidy  Program,  by  both  current  and 
non-current  participants  and  include: 
name;  home  address:  social  security 
number;  NARA  unit;  and  NARA  work 
phone  number.  In  addition,  files  may 
contain  vouchers  and  other  forms  used 
to  document  the  disbursement  of 
subsidies. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

44  U.S.C.  2104  and  Executive  Order 
13150. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NARA  maintains  transportation 
benefit  program  files  on  individuals  in 
order  to:  provide  the  Department  of 
Transportation  with  the  names,  social 
security  numbers,  and  addresses  of 
NARA  employees  who  have  enrolled  in 
the  Public  Transit  Subsidy  Program  or 
are  members  of  qualified  vanpools;  and 
to  verify  employee  compliance  with  the 
rules  of  the  program.  The  routine  use 
statements  A  and  F,  described  in 
Appendix  B  following  the  NARA 
notices,  also  applies  to  this  system. 

STORAGE: 

Paper  forms  (NA  6041,  Application — 
Public  Transit  Subsidy  Program;  NA 
Form  6042 — Authorization  for  Third 
Party  Pickup — i  ublic  Transit  Subsidy 
Program)  and  electronic  records. 

RETRIEVABILmr: 

Information  in  the  public 
transportation  benefit  program  files  may 
be  retrieved  by  the  name  of  the 
individual. 

SAFEGUARDS: 

During  business  hours,  paper  records 
are  maintained  in  areas  accessible  to 
authorized  NARA  personnel.  Electronic 
records  are  accessible  to  authorized 
personnel  via  passwords  from  terminals 
located  in  attended  offices.  After 
business  hours,  buildings  have  security 
guards  and/or  secured  doors,  and  all 
entrances  are  monitored  by  electronic 
surveillance  equipment. 

RETENTION  AND  DISPOSAL: 

Records  in  the  public  transportation 
benefit  program  files  are  temporary 
records  and  are  destroyed  in  accordance 
with  the  disposition  instructions  in  the 
NARA  records  schedule  contained  in 
FILES  203,  NARA  Files  Maintenance 
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and  Records  Disposition  Manual. 
Individuals  may  request  a  copy  of  the 
disposition  instructions  from  the  NARA 
Privacy  Act  Officer 

SYSTEM  MANAGER<S)  AND  ADDRESS: 
The  system  manager  for  the 
transportation  benefit  program  files  in 
the  Washington.  DC.  area  is  the  PTSP 
Manager  in  NAF.  Local  PTSP  managers 
are  designated  for  the  Presidential 
libraries  and  regional  records  services 
facilities.  The  address  for  this  location 
is  listed  in  Appendix  B  following  the 
NARA  Notices. 

N0T1FICATK>N  PROCEDURE: 

Individuals  interested  in  inquiring 
about  their  records  should  notify  the 
NARA  Privacy  Act  Officer  at  the  address 
listed  in  Appendix  B  following  the 
NARA  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  their  records  should  submit  their 
request  in  writing  to  the  NARA  Privacy 
Act  Officer  at  the  address  listed  in 
Appendix  B. 

CONTESTING  RECORD  PROCEDURES: 

NARA  rules  for  contesting  the 
contents  and  appealing  initial 
determinations  are  found  in  36  ('FR  part 
1202 

RECORD  SOURCE  CATEGORIES: 

Information  in  the  public 
transportation  benefit  program  files  is 
obtained  from  individuals  who  have 
furnished  information  to  the  NARA 
PTSP. 

[FR  Doc:  02-2.S973  Filed  10-16-02;  8:45  am] 

BILUNG  CODE  751S-01-P 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
National  Council  on  ttie  Arts  147th 
Meeting 

Pursuant  to  section  10  (a)(2)  of  the 
Federal  Advisorv'  Committee  Act  (Pub. 
L.  92—163).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on 
November  7,  2002  from  2  p.m.^:15 
p.m.  in  Room  527  in  Room  M-09  at  the 
Nancy  Hanlts  Center,  1 100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 
Following  opening  remarks  and 
announcements,  the  new  Council 
member  will  be  sworn  in.  This  will  be 
followed  by  Congressional,  White 
House,  budget  and  planning  updates.  A 
guest  presentation  will  be  made  by  Jac 


V^enza  of  PBS  Great  Performances.  Other 
agenda  items  will  include-  Application 
Review  for  Creativity,  Organizational 
Capacity  Literature  Fellowships,  and 
Leadership  Initiatives;  review  of 
Guidelines  for  CJrants  for  Arts  Projects; 
and  general  discussion. 

If,  in  the  course  of  the  open  session 
discussion,  it  becomes  necessary  for  the 
Council  to  discuss  non-public 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
(c)(4)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  personal  information  about 
individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers,  Council  discussions  and 
reviews  that  are  open  to  the  public.  If 
you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  AccessAbilitv,  National  Endowment 
for  the  Arts,  1 100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  (202)  682- 
5532,  TTY-TDD  (202)  682-5429,  at  least 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  the 
Office  of  Communications,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  at  (202)  682-5570. 

Dated:  Ottob«r  9,  2002. 
Kathy  Plowitz-Worden, 

Panfl  VMordtnator.  Office  of  Guidelines  and 

Panel  Operations. 

|FK  Doc  02-26.'157  Filed  10-16-02;  8:45  am] 

BILUNG  CODE  7537-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-263] 

Nuclear  Management  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
22  issued  to  the  Nuclear  Management 
Company.  LLC  (the  licensee),  for 
operation  of  the  Monticello  Nuclear 
Grenerating  Plant  located  in  Wright 
County.  Minnesota. 

The  proposed  amendment  would 
revise  the  drywell  leakage  and  sump 


monitoring  section  of  the  Technical 
Specifications  (TSs)  to  clarify  existing 
requirements,  revise  the  existing 
limiting  condition  for  operations  and 
surveillance  requirements,  and  add 
additional  TS  requirements. 

Before  issuance  of  the  proposed 
license  amendment,  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  section  50.92.  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  Technical  Specification 
changes  do  not  introduce  new 
equipment  or  new  equipment  operating 
modes,  nor  do  the  proposed  changes 
alter  existing  system  relationships.  The 
changes  simply  redefine  the  parameters 
for  evaluation  of  leakage  in  the  drywell. 
Changes  in  the  time  required  to  perform 
shutdown  actions  proposed  are 
acceptable  because  they  are  reasonable 
based  on  operating  experience,  to  reach 
the  required  plant  conditions  from  full 
power  conditions  in  an  orderly  manner 
and  without  challenging  plant  safety 
systems.  The  evaluation  criteria  for 
drywell  leakage  have  been  refocused 
into  the  areas  that  are  most  susceptible 
to  IGSCC  [intergranular  stress  corrosion 
cracking].  Consequently,  the  probability 
of  an  accident  previously  evaluated  is 
not  significantly  increased.  The 
equipment  referenced  in  the  proposed 
changes  is  still  required  to  be  operable. 
As  a  result,  the  consequences  of  any 
accident  previously  evaluated  are  not 
significeuitly  affected. 

Therefore,  the  proposed  amendment 
will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibihty  of  a  new  or 
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different  kind  of  accident  from  any 
accident  previously  analyzed. 

The  proposed  changes  do  not  involve 
physical  alterations  of  the  plant;  no  new 
or  different  type  of  equipment  will  be 
installed.  Nor.  are  there  significant 
changes  in  the  methods  governing 
normal  plant  operation.  The  changes 
simply  redefine  the  parameters  for 
eveduation  of  leakage  in  the  drywell. 
Changes  in  the  time  required  to  perform 
shutdown  actions  proposed  are 
acceptable  because  they  are  reasonable 
based  on  operating  experience,  to  reach 
the  required  plant  conditions  from  full 
power  conditions  in  an  orderly  maimer 
and  without  challenging  plant  safety 
systems.  The  evaluation  criteria  for 
drywell  leakage  have  been  refocused 
into  the  areas  that  are  most  susceptible 
to  IGSCC. 

Therefore,  the  proposed  amendment 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
marein  of  safety. 

Tne  proposed  amendment  redefines 
the  parameters  for  evaluation  of  leakage 
in  the  drywell.  Changes  in  the  time 
required  to  perform  shutdown  actions 
proposed  are  acceptable  because  they 
are  reasonable  based  on  operating 
experience,  to  reach  the  required  plant 
conditions  from  full  power  conditions 
in  an  orderly  manner  and  without 
challenging  plant  safety  systems. 
Therefore,  these  proposed  changes  will 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hcizards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 


hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  18,  2002,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714.1 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/ .  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  Ianuar>'  1.  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2).  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  te.xt  of  10  CFR  2.714(d),  please 
see  67  FR  20884;  April  29,  2002." 


by  the  Conmiission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary'  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
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requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  m  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideraticm.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatorv  Commission. 
Washington.  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
mav  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville. 
Maryland,  by  the  above  date.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petifiims  fur 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1 101 
or  by  e-mail  to  heanngdockete/nrc.gov 
A  copv  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  US.  Nuclear  Regulatory 
Commission.  Washington.  DC  2055.5- 
0001.  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  bv  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCfnteranrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  I.  E.  Silberg.  Esquire  Shaw. 
Pittman.  Potts  and  Trowbridge  2300  N 
Street.  NW..  Washington.  DC  20037. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. 


supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  .see  the  application  for 
amendment  dated  October  8.  2002, 
which  is  available  for  public  inspection 
at  the  Commissions  PDR.  located  at 
One  White  Flint  North.  11555  Rockville 
Pike  (first  floor).  Rockville.  Maryland. 
Publiciv  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site.  http://ww]^'. nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRt:  PDR  Reference  staff  by 
telephone  at  1-800-397-4209.  301- 
415-4737.  or  by  e-mail  to  pdr@nrc.gov. 

For  the  Nu(  li'ar  Regulatory  (iommission. 

Dalt'd  dl  KiukviUe.  Maryland,  this  10th  day 
(it  Odobnr  2002 
|ohn  G.  Lamb, 

Project  Manager.  Section  1.  Project 
Dircctoratt'  III.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Heactor 
Regulation. 
|FK  Do(    02-2fi44.T  Filed  lO-lft-02;  8:45  ami 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Peer  Review  Committee  for  Source 
Term  Mocieling 

agency:  Nuclear  Regulatory 

Cimimission. 

ACTION:  Notice  of  establishment  of  the 

Peer  Review  Committee  for  Source  Term 

Modeling. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  of  October  6. 
1972  (Pub.  L..  94^63.  Stat.  770-776) 
the  Nuclear  Regulatory  Commission 
(NRC)  announces  the  Establishment  of 
the  Peer  Review  Committee  for  Source 
Term  Modeling.  The  Nuclear  Regulatory 
Commission  has  determined  that 
establishment  of  the  Committee  is 
necessary  and  is  in  the  public  interest. 
The  Committee  will  develop  guidance 
documents  on  source  terms  that  will 
assist  the  NR(-  in  evaluating  the  impact 
of  specific  terrorist  activities  targeted  at 
a  range  of  spent  fuel  storage  casks  and 
radioactive  material  (RAM)  transport 


packages,  including  spent  fuel.  This 
action  is  being  taken  in  accordance  with 
the  Federal  Advisory  Committee  Act 
after  consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration  (GSA). 

Background: 

The  committee  will  serve  as  an 
"expert  panel"  and  will  be  composed  of 
individuals  with  expertise  in  structural, 
nuclear,  and  thermal  engineering,  fuel 
performance  and  source  term 
evaluations,  consequence  analyses, 
weapons  and  explosives,  and 
transportation  of  radioactive  material. 
The  committee  will  refine  the 
objectives,  define  evaluation  criteria, 
develop  the  methodology,  evaluate  the 
scenarios,  and  write  the  guidance 
documents.  The  work  will  be  based  on 
previous  and  current  studies  and 
experiments,  and  the  expertise  of  the 
individuals  on  the  panel.  The  resulting 
guidance  documents  will  be  based  on 
the  qualitative  judgments  of  the  panel. 
A  Smaller  Expert  Task  Group  will 
consist  of  individuals  who  will  have 
complementary  expertise  to  that  of  the 
committee.  The  Task  Group  will  gather 
available  data  needed  for  the  threat 
evaluations,  revise  and  refine  the  range 
of  pay  loads,  packages  and  attack 
scenarios,  provide  an  initial  analysis  of 
the  sabotage  scenarios  and  develop 
preliminary  estimates  for  source  terms 
for  the  more  severe  threats.  The  results 
of  the  Task  Group  will  serve  as  a 
starting  point  for  the  work  of  the  full 
committee. 

The  establishment  of  the  Committee 
was  effective  on  October  10,  2002  with 
the  filing  of  its  charter  with  the  standing 
committees  of  Congress  having 
legislative  jurisdiction  over  the  NRC,  the 
Library  of  Congress,  and  GSA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  L.  Bates,  Office  of  the  Secretary. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555:  Telephone  301- 
415-1963. 

Dated:  October  11.  2002. 
.\ndrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
|FR  Dor.  02-26444  Filed  10-16-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-03754] 

Environmental  Aaaeasment  and 
Finding  of  No  Significant  Impact 
Related  to  ttw  LIcenaa  Amendment 
Requeat  of  ABB  Proapecta,  Inc. 
Materiala  LIcenaa  No.  06-00217-06  for 
the  CE  WIndaor  Site,  Building 
Complaxea  2, 5,  and  17  In  WIndaor,  CT 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  related  to  the  license 
amendment  request  of  ABB  Prospects. 
Inc.  Materials  License  No.  06-00217-06 
for  the  CE  Windsor  Site.  Building 
Complexes  2,  5  and  17  in  Windsor, 
Connecticut. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to  ABB 
Prospects,  Inc.  Materials  License  No. 
06-00217-06  to  authorize 
dismantlement  and  deconstruction  to 
grade  level  of  the  buildings  in  Building 
Complexes  2,  5.  and  17  at  the  CE  site  in 
Windsor,  CT  and  has  prepared  an 
Environmental  Assessment  in  support 
of  this  action.  Based  upon  the 
Environmental  Assessment,  the  NRC 
has  concluded  that  a  finding  of  No 
Significcmt  Impact  is  appropriate,  and, 
therefore,  an  Environmental  Impact 
Statement  is  uimecessary. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Kottan,  Decommissioning  and 
Laboratory  Branch,  Division  of  Nuclear 
Materials  Safety,  NRC  Region  I,  King  of 
Prussia,  PA  19406;  telephone  (610)  337- 
5214  of  e-mail  ;7lc@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
is  considering  amending  Byproduct 
Materials  License  Niunber  06-00217-06 
issued  to  ABB  Prospects,  Inc.  (ABB)  to 
authorize  the  dismantlement  and 
deconstruction  of  Building  Complexes 
2,5,  and  17  at  the  ABB  site  in  Windsor, 
Connecticut. 

1.0    Introduction 

In  a  letter  dated  December  31.  2001. 
ABB  submitted  a  request  to  amend 
Byproduct  Materials  License  Number 
06-00217-06  to  obtain  authorization  to 
dismantle  and  deconstruct  Building 
Complexes  2,  5,  and  17  and  to  remove 
all  impacted  sub-grade  structures  and 
systems.  In  subsequent  letters  dated 
February  22,  2002,  March  8,  2002,  and 
August  9,  2002,  ABB  modified  the 
original  license  amendment  request. 
The  request  currently  before  the  NRC  is 


limited  to  dismantlement  and 
deconstruction  of  the  buildings  of 
Building  Complexes  2\  5,  and  17  to 
grade  level  only.  References  hereafter  to 
the  license  amendment  request  are  to 
the  request  as  amended  through  the 
August  9,  2002  letter.  This 
environmental  assessment  (EA)  is  being 
performed  to  evaluate  the 
enviromnental  impacts  of  ABB's  request 
for  NRC's  approval  for  ABB  to  conduct 
decommissioning  only  at  or  above  the 
basement  slabs  and  at  or  above  the 
floors  of  the  three  Complexes. 

In  accordance  with  the  conditions 
currently  described  in  Byproduct 
Materials  License  Number  06-00217- 
06.  the  licensee  has  been  performing 
remediation  of  residual  radioactivity 
and  other  industrial  contaminants  from 
internal  building  equipment  and 
components  for  Building  Complexes  2, 
5,  and  17.  The  radioactive 
contamination  at  ABB's  Windsor, 
Connecticut  site  consists  of  soils  and 
building  and  equipment  surfaces 
contaminated  with  uranium  and  by- 
product material  from  licensed 
operations  that  occurred  from  the  late 
1950s  until  2001. 

The  licensee's  December  31,  2001 
license  amendment  request  was  noticed 
in  the  Federal  Register  on  April  10, 
2002  (67  FR  28610).  This  Federal 
Register  notice  also  provided  an 
opportvmity  for  a  hearing  on  this 
licensing  action. 

1.1  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Byproduct  Materials  License  Number 
06-00217-06  issued  to  ABB  to  allow  for 
the  dismantlement  and  deconstruction 
of  the  buildings  in  Building  Complexes 
2,  5,  and  17.  The  buildings  will  be  taken 
down  to  grade  level  only  and  no  work 
will  be  performed  on  the  building  slabs/ 
foundations  or  sub-grade  structures  and 
systems.  ABB  plans  to  use 
dismantlement  and  deconstruction 
techniques,  such  as  cutting  and  shearing 
in  taking  the  buildings  down.  Manual 
jackhammers,  equipment  mounted 
jackhammers  (hoe  ram),  skid-steer 
loader  or  shears  will  be  used  to  remove/ 
dismantle  and  to  size  reduce  concrete  or 
concrete  masonry  unit  (CMU) 
structures.  CMU  walls  may  also  be 
brought  down  using  pushover 
techniques.  Steel  reinforcement  bars 
will  be  torch-cut,  sheared,  or  saw-cut  as 
required  for  dismantlement,  leveling,  or 
size  reduction  purposes. 

1.2  Purpose  and  Need  for  the 
Proposed  Action 

NRC  regulations  require  licensees  to 
begin  timely  decommissioning  of  their 
sites,  or  any  separate  buildings  that 


contain  residual  radioactivity,  upon 
cessation  of  licensed  operational 
activities,  in  accordance  with  10  CFR 
30.36(d).  The  purpose  of  the  proposed 
action  is  to  reduce  residual  radioactivity 
at  ABB's  Windsor,  Connecticut  site. 
Additionally,  due  to  the  commercial 
value  of  the  site  property,  the  Ucensee 
plans  to  eventually  return  the  land  to 
beneficial  unrestricted  use.  The 
proposed  licensing  action  will  support 
such  an  ultimate  goal.  NRC  is  fulfilling 
its  responsibilities  under  the  Atomic 
Energy  Act  and  the  National 
Environmental  Policy  Act  to  make  a 
decision  on  a  proposed  license 
amendment  for  building  dismantlement 
and  deconstruction  that  ensures 
protection  of  the  public  health  and 
safety  and  the  environment. 

2.0  Facility  DescriptioiiA)perating 
History 

2.1  Site  Local  and  Physical 
Description 

The  CE  Windsor  site  is  located  in  the 
Town  of  Windsor,  Connecticut,  1 3  km 
(8  miles)  north  of  Hartford,  Connecticut. 
This  site  is  industrially  zoned  by  the 
Town  of  Windsor,  and  is  located  in  a 
Mixed  Land  Use  area  of  Hartford 
County.  The  site  covers  approximately 
600  acres.  Much  of  the  northern  and 
western  portions  of  the  property  are 
wooded.  Approximately, -one  third  of 
the  property  is  developed  with 
buildings,  infrastructiu^,  and 
maintained  landscaping.  ABB 
anticipates  that  future  uses  of  the  site 
will  be  consistent  with  its  ciurent  use 
(commercial,  light  industrial  uses).  The 
current  land  use  in  the  surrounding  area 
is  a  mixture  of  commercial,  light 
industrial,  warehousing,  office  park, 
residential,  municipal  landfill,  and 
commercial  fanning.  Surface  water 
bodies  on  site  include  the  Great  Pond, 
located  on  the  southwestern  end  of  the 
property,  the  Small  Pond,  located  East 
of  the  Site  buildings,  and  the  Goodwin 
Pond  and  the  Site  Brook,  both  located 
on  the  northeastern  portion  of  the 
property.  The  regional  geology  in 
Windsor  is  mapped  within  the  Central 
Vallev  landscape  of  the  Newark  Terrain. 
A  full  description  of  the  site  and  its 
characteristics  is  given  in  the  ABB 
License  Amendment  Request  for 
demolition  of  Building  Complexes  2.  5. 
and  17. 

2.2  Facility  Operating  History 

From  the  latel950s  until  2001.  ABB 
Prospects,  Inc.  Combustion  Engineering 
site  was  involved  in  the  research, 
development,  engineering,  production, 
and  servicing  of  nuclear  systems  and 
fuel.  Nuclear  research  was  conducted  in 
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the  Building  2  Complex  and  the 
Building  5  Complex.  Nuclear  fuel  was 
manufactured  in  the  Building  17 
Complex. 

The  Building  2  Complex  was 
constructed  in  the  mid  1950's  and  is 
located  in  the  central  area  of  the  CE  site. 
The  Building  2  Complex  consists  of 
buildings  1.  lA.  2,  and  2A.  Uses  for 
these  buildings  included  nuclear 
research  and  development  and 
commercial  nuclear  power  plant  outage 
support.  The  Building  5  Complex  is 
located  in  the  southern  portion  of  the 
CE  site  and  includes  buildings  5.  15.  16. 
and  18.  Building  5  was  constructed  in 
1957,  building  18  was  constructed  in 
1968  and  building  16  was  constructed 
in  1975   Building  15  was  a  carpentry 
shop  and  was  not  used  for  nuclear 
materials  work.  Building  3  was  a 
research  and  development  laboratory 
that  included  a  materials  development 
laboratory,  a  nuclear  fuel  manufacturing 
laboratory,  and  an  engineering 
development  laboratory  Building  16 
was  used  to  test  boronometers.  and 
building  18  contained  a  scale  model 
reactor  test  loop  to  test  the  fluid 
mechanics  of  commercial  nuclear 
reactors.  The  Building  17  ("omplex 
consists  of  only  building  17  which  was 
constructed  in  1967  and  used  for 
manufacturing  commercial  nuclear  fuel 
Commercial  nuclear  fuel  manufacturing 
ceased  in  1993.  and  the  building  was 
renovated  and  used  for  commercial 
nuclear  power  plant  outage  support 
work. 

3.0     Alternatives  to  the  Proposed 
Action 

The  only  alternatives  to  the  proposed 
action  of  dismantlement  and 
deconstruction  of  Building  Ckimplexes 
2,  5.  and  17  are  decontamination  of  the 
buildings  without  dismantlement  and 
deconstruction  and  no  action  The  no 
action  alternative  is  not  acceptable 
because  it  will  result  in  violation  of  the 
NRCs  Timeliness  Rule  (10  CFR  30.36d). 
which  requires  licensees  to 
decommission  their  facilities  when 
licensed  activities  cease,  and  to  request 
termination  of  their  radioactive 
materials  license.  The  no  action 
alternative  would  keep  radioactive 
material  on  site  without  disposal. 
Additionally,  the  impact  of  the 
proposed  action  encompasses  the 
alternative  action  of  decontaminating 
and  maintaining  the  buildings  on  site. 
Maintaining  the  buildings  on  site  would 
provide  negligible,  if  any. 
environmental  benefit,  but  would 
greatly  reduce  options  for  future  use  of 
the  site.  Therefore,  these  alternative  are 
not  considered  to  be  reasonable  and  are 
not  analyzed  further  in  the  EA. 


4.0     Environmental  Impacts 

The  NRC  staff  has  reviewed  the 
license  amendment  request  for  the  ABB 
facility  in  Windsor.  Connecticut  and 
examined  the  impacts  of  this  license 
amendment  request.  Potential  impacts 
include  water  resource  impact  {e.g.. 
water  may  be  used  for  dust  control),  air 
quality  impacts  from  dust  emissions, 
temporary'  local  traffic  impacts  resulting 
from  transporting  the  building  debris 
offsite.  beneficial  local  economic  effects 
due  to  the  creation  of  jobs  to  perform 
dismantlement  and  deconstruction. 
human  health  impacts,  noise  impacts 
from  equipment  operation,  scenic 
quality  impacts,  and  waste  management 
impacts. 

Based  on  its  review,  the  staff  has 
determined  that  no  surface  water  or 
ground  water  impacts  are  expected  from 
building  dismantlement  and 
deconstruction  down  to  the  building 
slabs  and  foundations  at  grade. 
Additionally,  the  staff  has  determined 
that  significant  air  quality,  noise,  land 
use.  and  off-site  radiation  exposure 
impacts  are  also  not  expected.  No 
significant  air  quality  impacts  are 
anticipated  because  of  the 
contamination  controls  and  dust 
suppression  techniques  that  will  be 
implemented  by  ABB  during  building 
dismantlement  and  deconstruction. 
Asbestos  waste,  primarily  from  building 
siding,  will  be  generated  during 
building  dismantlement  and 
deconstruction.  All  removal  and 
disposal  of  asbestos  building  siding  will 
take  place  in  accordance  with 
applicable  Federal  and  State 
regulations.  In  addition,  the 
environmental  impacts  associated  with 
the  dismantlement  and  deconstruction 
of  the  buildings  in  Building  Complexes 
2.5,  and  17  are  bounded  by  the  impacts 
evaluated  by  NUREG-0586.  "Final 
Generic  Environmental  Impact 
Statement  (GEIS)  on  Deconunissioning 
of  Nuclear  Facilities"  (NRC.  1988). 
(ieneric  impacts  for  this  type  of 
dismantlement  and  deconstruction 
process  were  previously  evaluated  and 
described  in  this  GEIS,  which  concludes 
that  the  environmental  consequences 
are  small.  The  risk  to  human  health 
from  the  transportation  of  all  radioactive 
material  in  the  U.S.  was  evaluated  in 
NUREG-0170.  "Final  Environmental 
Statement  on  the  Transportation  of 
Radioactive  Materials  by  Air  and  Other 
Modes"  (NRC.  1977).  The  principal 
radiological  environmental  impact 
during  normal  transportation  is  direct 
radiation  exposure  to  nearby  persons 
from  radioactive  material  in  the 
package.  The  average  annual  individual 
dose  h-om  all  radioactive  material 


transportation  in  the  U.S.  was 
calculated  to  be  approximately  0.5 
mrem.  well  below  the  10  CFR  20.1301 
limit  of  100  mrem  for  a  member  of  the 
public.  Additionally,  ABB  estimates  that 
1  to  2  truck  loads  of  demolition  waste 
will  leave  the  site  per  working  day 
compared  to  an  average  daily  traffic 
flow  of  approximately  10,000  vehicles 
per  day  on  Day  Hill  Road.  The  trucks 
will  then  travel  on  Interstate  91  to  their 
intended  destinations.  Thus,  waste 
management  and  transportation  impacts 
from  the  building  dismantlement  and 
deconstruction  will  not  be  significant. 

Occupational  health  was  also 
considered  in  the  Final  Environmental 
Impact  Statement  on  the  Transportation 
of  Radioactive  Material  by  Air  and 
Other  Modes  (NRC.  1977).  The 
Department  of  Transportation  (DOT) 
regulations  in  49  CFR  177.842(g)  require 
that  the  radiation  dose  may  not  exceed 
0.02  mSv  (2  mrem)  per  hour  in  any 
position  normally  occupied  by  an 
individual  in  a  motor  vehicle.  Shipment 
of  these  materials  would  not  affect  the 
assessment  of  environmental  impacts  or 
the  conclusions  in  the  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes  (NRC,  1977). 

The  Staff  also  finds  that  the  proposed 
license  amendment  will  meet  the 
radiological  release  criteria  of 
Regulatory  Guide  1.86.  "Termination  of 
Operating  Licenses  for  Nuclear 
Reactors,"  for  release  of  material  from 
the  ABB  site. 

ABB  will  maintain  an  appropriate 
level  of  radiation  protection  staff 
procedures,  and  capabilities,  and, 
through  its  on-site  Radiation  Safety 
Officer,  will  implement  an  acceptable 
program  to  keep  exposure  to  radioactive 
materials  as  low  as  reasonably 
achievable  (ALARA).  As  previously 
noted.  ABB  has  submitted  a  license 
amendment  request  describing  the  work 
to  be  performed,  and  work  activities  are 
not  anticipated  to  result  in  radiation 
exposures  to  the  public  in  excess  of  ten 
percent  of  the  10  CFR  20.1301  limits. 
The  Connecticut  Historical  Commission 
has  determined  that  there  will  be  an 
historical  impact  from  the  proposed 
action,  but  that  no  prudent  or  feasible 
alternative  exists  relative  to  the 
proposed  action.  See  Section  7.0  of  this 
EA. 

4.1    Cumulative  Impacts 

The  NRC  has  evaluated  whether 
cumulative  environmental  impacts 
could  result  from  an  incremental  impact 
of  the  proposed  action  when  added  to 
other  past,  present,  or  reasonably 
foreseeable  future  actions  in  the  area. 
The  proposed  NRC  approval  of  the 
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License  Amendment,  when  combined 
with  known  effects  on  resource  areas  at 
the  site,  including  future  further  site 
remediation,  are  not  anticipated  to 
result  in  any  cumulative  impacts  at  the 
site. 

5.0    Mitigation  Measures 

The  dismantlement  and 
deconstruction  of  Building  Complexes 
2.5,  and  17  are  not  expected  to  have 
any  significant  adverse  environmental 
impact.  The  license  amendment  request 
submitted  by  ABB  contains  mitigation 
measures  to  further  ensure  that  the 
requested  licensing  action  will  not  have 
any  adverse  environmental  impact. 

ABB  plans  to  implement  procedural 
controls,  such  as  the  use  of  less 
aggressive  dismantlement  and 
deconstruction  techniques,  including 
cutting  and  shearing,  to  minimize  the 
generation  of  fugitive  emissions.  Other 
engineering  controls,  including  water 
sprays,  will  also  be  utilized  to  control 
fugitive  emissions  and  visible  dust,  if 
needed.  In  addition,  ABB  has  agreed  to 
perform  the  mitigative  measures 
proposed  by  the  Connecticut  Historical 
Commission  regarding  the  historical 
impact  of  the  proposed  action. 

Erosion  and  seaiment  control  will  be 
provided,  if  necessary,  in  accordance 
with  best  management  practices, 
regulatory  guidance,  and  good 
engineering  practices.  This  will  include 
structural  featvires.  stabilization,  and 
storm  water  management.  The  controls 
may  be  temporary  or  permanent. 

6.0    Monitoring 

The  license  amendment  request 
submitted  by  ABB  described  the 
effluent/enviroiunental  monitoring  that 
will  take  place  during  building 
dismantlement  and  deconstruction.  This 
description  included  not  only  the 
routine  effluent/environmental 
monitoring  program  that  ABB  presently 
has  in  place,  but  also  the  additional 
sampling  that  will  take  place  during 
dismantlement  and  deconstruction.  The 
additional  air  sampling  will  include  air 
samples  from  three  locations  at  or  near 
the  boundary  of  the  particular 
dismantlement  and  deconstruction 
activity.  The  locations  for  the  air 
samplers  will  be  chosen  with 
considerations  of  meteorological 
conditions  and  the  dismantlement  and 
deconstruction  activity  taking  place  in 
order  to  sample  the  maximiun  airborne 
concentrations.  This  air  sampling  data 
will  be  used  by  ABB  to  demonstrate  that 
any  effluent  from  the  proposed  building 
dismantlement  and  deconstruction  will 
be  limited  in  accordance  with  NRC 
requirements  in  accordance  with  10 
CFR  part  20. 


7.0    Agencies  and  Individuals 
Consulted 

The  NRC  staff  has  prepared  this  EA 
with  input  from  the  Connecticut 
Historical  Commission,  by  letters  dated 
August  19,  2002  and  August  26.  2002. 
and  the  U.S.  Fish  and  Wildlife  Service, 
by  letter  dated  August  21,  2002.  In  its 
letter  dated  August  19.  2002,  the 
Connecticut  Historical  Commission 
noted  that  buildings  1  and  2  of  Building 
Complex  2  "demonstrate  architectural 
and  engineering  uniqueness,  retain  their 
essential  functional  characteristics,  and 
possess  historic  significance  with 
respect  to  commercial  and  military- 
related  nuclear  research  and 
development".  The  Connecticut 
Historical  Commission  also  stated  in 
this  letter  that  "no  feasible  and  prudent 
alternative  exists  which  would  facilitate 
retention  and  adaptive  use  of  the  extant 
structures".  Therefore,  the  Connecticut 
Historical  Commission  proposed  two 
mitigative  measures:  photographic 
documentation,  to  the  standards  of  the 
State  Historic  Preservation  Office,  of 
buildings  1  and  2;  and  development  of 
a  public  education  component  regarding 
Combustion  Engineering's  nuclear 
research  at  the  CE  site.  ABB  has  agreed 
to  perform  the  mitigative  measures.  In 
its  letter  dated  August  26,  2002  the 
Connecticut  Historical  Commission 
noted  that  the  first  mitigative  step  had 
been  competed  by  ABB,  to  the 
satisfaction  of  the  State,  and  offered  "no 
objection  to  the  expeditious  furtherance 
of  the  proposed  remediation  and 
demolition  of  these  historic  structures". 
The  U.S.  Fish  and  Wildlife  Service 
indicated,  in  its  letter,  that  on  the  basis 
of  current  information,  no  current 
Federally  identified  or  proposed 
threatened  or  endangered  species  under 
U.S.  Fish  and  Wildlife  Service 
jurisdiction  are  known  to  occur  in  the 
site  project  area.  The  staff  provided  a 
draft  of  this  Environmental  Assessment 
to  the  State  of  Connecticut  for  review. 
In  its  letter  dated  September  23,  2002, 
which  commented  on  draft  EA,  the  State 
of  Connecticut's  only  comment  was  that 
an  additional  alternative  exists 
regarding  the  proposed  action.  This 
additional  alternative  is  the 
decontamination  of  the  existing 
structures  without  demolition  of  the 
structures.  Section  3.0  of  this  EA  was 
revised  to  reflect  the  State's  comment. 

8.0    Conclusion 

NRC  believes  that  the  approval  of  the 
license  amendment  will  not  cause  any 
significant  impacts  on  the  human 
enviroiunent  that  will  not  be  mitigated 
and  is  protective  of  human  health.  The 
NRC  staff  has  concluded  that  exposures 


to  workers  will  be  low  and  well  within 
the  limits  specified  in  10  CFR  20. 
Dismantlement  and  deconstruction  of 
the  buildings  in  Building  Complexes  2, 
5.  and  17,  as  proposed  by  the 
amendment,  will  result  in  a  reduction  of 
radioactive  material  at  the  ABB  site  in 
Windsor,  CT,  which  will  reduce  the 
long  term  potential  for  release  of 
radiological  contamination  to  the 
environment.  No  radiologically 
contaminated  effluents  are  expected 
during  building  dismantlement  and 
deconstruction.  No  radiation  exposure 
to  any  member  of  the  public  is  expected, 
and  public  exposure  will  therefore  also 
be  less  than  the  applicable  public 
exposure  limits  of  10  CFR  part  20. 
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opportunity  for  a  hearing  on  this 
licensing  action. 

The  application  for  the  license 
amendment  and  supporting 
documentation  are  available  for 
inspection  at  NRCs  Public  Electronic 
Reading  Room  at  bttpJ/www.nrc.gov/ 
NRC/ADAMS/index.html. 

NUREG-0170,  1977.  Final 
Environmental  Impact  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC. 

NUREG-0586,  1988.  Final  Generic 
Environmental  Impact  Statement  on  the 
Deconunissioning  of  Nuclear  Facilities, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC. 

NUREG-1496,  'Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 


Federal  Register /Vol.  67.  No.  201 /Thursday,  October  17,  2002 /Notices 


64151 


64150 


Federal  Register/ Vol.  67.  No.  201 /Thursday.  October  17,  2002/Notices 


Criteria  for  License  Termination  of  NRC- 
Licensed  Nuclear  Facilities"  NRC: 
Washington.  DC  July  1997 

NI;REG-1748.  -Envirunmental 
Review  Guidance  for  Licensing  Ac  tions 
Associated  with  NMSS  Programs.  Ikaft 
Report  for  Interim  Use  and  (iomment" 
NRC:  Washington.  DC:  September  21)01 

REGL!LATORY  GUIDE— 1.8«. 
"Termination  of  Operating  Licenses  for 
Nuclear  Reactors".  NRC:  Washington. 
DC  June  1974 

ABB  Building  Permit  Application 
(and  Approval)  for  demolition  of  the 
buildings  of  Building  (Complexes  2.  5, 
and  17.  Town  of  Windsor,  Connectic  uf 
November  16,  2001 

Asbestos  Abatement  Registration 
Form  for  ABB  filed  with  the 
Connecticut  Department  of  Public 
Health. 

Finding  of  \'o  Significant  Impart 

Pursuant  to  10  CFR  part  51.  NRC  has 
prepared  the  above  environmental 
assessment  related  to  a  license 
amendment  to  Materials  License  No. 
06-00217-06  authorizing 
dismantlement  and  deconstructioii  to 
grade  level  of  the  buildings  in  Building 
Complexes  2.  5,  and  17  On  the  basis  of 
the  above  environmental  assessment. 
the  NRC  has  concluded  that  this 
licensing  action  would  not  have  anv 
significant  effect  on  the  quality  of  the 
human  environment,  and  therefore,  an 
environmental  impact  statement  is  not 
required 

The  licensees  request  for  the 
proposed  action  was  previously  noticed 
in  the  Federal  Register  on  April  10. 
2002  (67  FR  28610)  along  with  the 

Agency 


notice  of  an  opportunity  to  request  a 
hearing 

,*\BB  Prospects.  Inc.  request  for  the 
proposed  action,  the  NRC's 
Environmental  Assessment,  and  any 
other  related  documents,  if  any.  are 
available  for  inspection  and  copying  for 
a  fee  in  the  Region  1  Public  Document 
Room.  475  Allendale  Road,  King  of 
Prussia,  PA  19406.  The  documents  may 
also  be  viewed  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
ix-w-w  nngov/NHC/ADAMS/index.html. 

Ddtfii  Hi  kmg  (if  Prussia.  Pennsylvania,  this 
ir.i  >{,i\  .if()(  IdbHr.  2002 
\-iiT  tlu'  Nik  leu  Keguldton,  (lommission 

Krani:is  M.  Costello. 

Depute  Uin-ctor,  Division  of  Suclear Materials 
Safety.  RI 

[FR  n(M    02-2M47  Filf'd  in-lR-02.  8:4.5  ami 
BILUNG  CODE  7590-01 -P 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Public  Availability  of  Year  2002  Agency 
Inventories  Under  tt>e  Federal 
Activities  Inventory  Reform  Act  of  1998 
(Public  Law  105-270)  ("FAIR  Act") 

AGENCY:  Office  of  Management  and 
Budget.  Executive  Office  of  the 
President 

ACTION:  Notice  of  public  availability  of 
agency  inventories  of  activities  that  are 
not  inherently  governmental  and  of 
activities  that  are  inherently 
governmental. 


SUMMARY:  Agency  inventories  of 
activities  that  are  not  inherently 
governmental  are  now  available  to  the 
public  from  the  agencies  listed  below,  in 
accordance  with  the  "Federal  Activities 
Inventory  Reform  Act  of  1998"  (Public 
Law  105-270)  ("FAIR  Act").  Agency 
inventories  of  activities  that  are 
inherently  governmental  are  also  now 
available  to  the  public  from  the  agencies 
listed  below.  This  is  the  first  release  of 
the  2002  FAIR  Act  inventories.  The 
Office  of  Federal  Procurement  Policy 
has  made  available  a  summary  FAIR  Act 
User's  Guide  through  its  Internet  site: 
http://wH'w.whitehouse.gov/OMB/ 
procurement/index. html.  The  User's 
Guide  should  help  interested  parties 
review  2002  FAIR  Act  inventories,  and 
gain  access  to  agency  inventories 
through  agency  Web  site  addresses. 

The  FAIR  Act  requires  0MB  to 
publish  an  announcement  of  public 
availability  of  agency  inventories  of 
activities  that  are  not  inherently 
governmental  upon  completion  of 
OMB's  review  and  consultation  process 
concerning  the  content  of  the  agencies' 
inventory  submissions.  After  review  and 
consultation  with  0MB,  the  agency 
inventories  are  made  available  to  the 
public.  Interested  parties  who  disagree 
with  the  agency's  initial  judgment  can 
challenge  the  inclusion  or  the  omission 
of  an  activity  on  the  list  and.  if  not 
satisfied  with  this  review,  may  also 
demand  a  higher  agency  review/appeal. 

Mitchell  E.  Daniels.  |r.. 

Director 


Contact 


Architectural  and  Transportation  Barriers  Compliance  Board    

National  Council  on  Disabilities  

Committee  for  Purchase  for  People  Who  are  Blind  or  Severely  Disabled 

National  Commission  on  Libranes  and  Information  Science 

Institute  of  Museum  and  Library  Services    

National  Endowment  for  the  Humanities      

Harry  S  Trunrian  Scholarship  Foundation  

James  Madison  Fellowship  Foundation      

Barry  M  Gold^ater  Scholarship  and  Excellence  in  Education  

Chnstopher  Columbus  Fellowship  Foundation  

Office  of  Navaho  and  Hopi  Relocation  

National  Aeronautics  and  Space  Administration  

Health  and  Human  Services 


Lawrence  W   Rottee.  (202)  272-0001 

Web  site  tittp/Zv^nvw  acx:ess-tx>ard.gov 

Ethel  D   Bnggs.  (202)  272-2004 

Web  site  http  //www  nccJ  gov 

Leon  A  Wilson.  Jr  ,  (703)  603-7740 

Web  site  littp://www  jwod.gov 

Judith  C  Russell,  (202)  606-9200 

Web  site  http://www  nclis.gov findexcfm 

Teresa  M  LaHaie.  (202)  606-8637 

Web  site  http. //www. imls  gov 

Barry  Maynes.  (202)  606-8233 

Web  site   http://wwwneh.fed. us/ 

Louis  H   Blair.  (202)  395-^831 

Web  site  http://wwwtnjman.gov 

Steve  Weiss.  (202)  653-6109 

Web  site  http //www. jamesmadison.com 

Gerald  J  Smith.  (703)  756-6012 

Web  site  http. //www  act  org/gotdwater/ 

Judith  M  Shellenberger.  (315)  258-0090 

Web  site  http://wwwwhitehouse.gov/omb 

Nancy  Thomas.  (928)  779-2721 

Web  site  htp. //www.  whitehouse.gov/omb 

Tom  Luedtke,  (202)  358-2090 

Web  site  http //competitivesourcing  nasa.gov 

Michael  Colvin,  (202)  690-7887 

Web  site.  http.//www.hhs.gov/ogam/oam/tair/ 
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Agency 
Consumer  Product  Safety  Commission  . 

Housing  and  Urtian  Developnient  

Commission  on  Fine  Arts  

Holocaust  Museum  

Kennedy  Center 

Woodrow  Wilson  Center  

Office  of  Special  Counsel  

U.S.  Merit  Systems  Protection  Board  ... 
Treasury  


Contact 


Edward  E.  Quist,  (301)  504-0029  x2240 

Web  site:  http://vnMW.cpsc.gov 

James  M.  Martin,  (202)  708-0638 

Web  site:  http://www.hud.gov/ 

Charles  Atherton.  (202)  504-2200 

Web  site;  hltp://www. cfa.gov 

James  Gaglione,  (202)  314-0336 

Web  site:  http://www.ushmm.org/financial 

Lynne  H.  Pratt.  (202)  416-8000 

Web  site:  http://www.kennedy-center.org 

Ronnie  Dempsey,  (202)  691-4216 

Web  site:  http://wwics.sl.edu 

Jane  McFariand,  (202)  653-5163 

Web  site:  http://wviw.osc.gov 

Douglas  Wade.  (202)  653-6772,  ext  1118 

Web  site:  http://www.mspb.gov 

Kevin  Whitfield,  (202)  622-0248 

Web  site:  http://www.treas.gov/fair 


[FR  Doc.  02-26374  Filed  10-16-02;  8:45  am] 

BILLING  CODE  3110-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Raihoads 
Retirement  Board  (RRB)  has  submitted 
the  following  propQsal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  tif7e;  Application  and 
Claim  for  Benefits. 

(2)  Fonn(s)  submitted:  UI-63. 

(3)  OMB  Number:  3220-0055. 

(4)  Expiration  date  of  current  OMB 
cleamnce:  February  28,  2003. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
Households. 

(7)  Estimated  annual  number  of 
respondents:  200. 

(8)  Total  annual  responses:  200. 

(9)  Total  annual  reporting  hours:  23. 

(10)  Collection  description:  The 
collection  obtains  the  information 
needed  by  the  Railroad  Retirement 
Board  to  pay,  under  Section  2(g)  of  the 
RUIA,  benefits  under  that  Act  accrued, 
but  not  paid  because  of  the  death  of  the 
employee. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312)  751-3363.  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 


Street,  Chicago,  Illinois,  60611-2092 
and  to  the  OMB  Desk  Officer  for  the 
RRB,  at  the  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  02-26358  Filed  10-16-02:  8:45  am] 

BILLING  CODE  7905-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46612;  File  No.  SR-NASD- 
2002-128] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Summary  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Security 
Futures  Risk  Disclosure  Statement 

October  7,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on 
September  25,  2002,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  filing  with  the  Commission 
the  security  futures  risk  disclosure 


M5  U.S.C.  78s(b)(l). 
M7CFR240.19b4. 


statement.  The  text  of  the  proposed  rule 
change  appears  below.  All  text  is  new. 


Risk  Disclosure  Statement  for  Security 
Futures  Contracts 

This  disclosure  statement  discusses 
the  characteristics  and  risks  of 
standardized  security  futures  contracts 
traded  on  regulated  U.S.  exchanges.  At 
present,  regulated  exchanges  are 
authorized  to  list  futures  contracts  on 
individual  equity  securities  registered 
under  the  Securities  Exchange  Act  of 
1934  (including  common  stock  and 
certain  exchange-traded  funds  and 
American  Depositary  Receipts),  as  well 
as  narrow-based  security  indices. 
Futures  on  other  types  of  securities  and 
options  on  security  futures  contracts 
may  be  authorized  in  the  future.  The 
glossary  of  terms  appears  at  the  end  of 
the  document. 

Customers  should  be  aware  that  the 
examples  in  this  document  are 
exclusive  of  fees  and  commissions  that 
may  decrease  their  net  gains  or  increase 
their  net  losses.  The  examples  also  do 
not  include  tax  consequences,  which 
may  differ  for  each  customer. 

Section  1 — Risks  of  Security  Futures 

1.1.  Risks  of  Security  Futures 
Transactions 

Trading  security  futures  contracts 
may  not  be  suitable  for  all  investors. 
You  may  lose  a  substantial  amount  of 
money  in  a  very  short  period  of  time. 
The  amount  you  may  lose  is  potentially 
unlimited  and  can  exceed  the  amount 
you  originally  deposit  with  your  broker. 
This  is  because  futures  trading  is  highly 
leveraged,  with  a  relatively  small 
amount  of  money  used  to  establish  a 
position  in  assets  having  a  much  greater 
value.  If  you  are  uncomfortable  with 
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this  level  of  risk,  you  should  not  trade 
security  futures  contracts. 

1.2.  General  Risks 

•  Trading  sfcuhtv  futures  contracts 
involvfs  risk  and  may  result  in 
potentiallv  unlimited  losses  that  are 
greater  than  the  amount  you  deposited 
with  vour  broker  As  with  any  hi^h  risk 
fmancial  product,  vou  should  nut  risk 
any  funds  that  vou  cannot  afford  to  lose. 
such  as  your  retirement  savings, 
medical  and  other  emergency  funds, 
funds  set  aside  for  purposes  such  as 
education  or  home  ownership,  proceeds 
from  student  loans  or  mortgages,  or 
funds  required  to  meet  your  living 
expenses. 

•  Be  cautious  of  claims  that  you  can 
make  large  profits  from  trading  security 
futures  contracts.  Although  the  high 
degree  of  leverage  in  security  futures 
contracts  can  result  in  large  and 
immediate  gains,  it  can  also  result  in 
large  and  immediate  losses.  As  with  any 
financial  product,  there  is  no  such  thing 
as  a    sure  winner." 

•  Because  of  the  leverage  involved 
and  the  nature  of  security  futures 
contract  transactions,  you  may  feel  the 
effects  of  vour  losses  immediately  Gains 
and  losses  in  security  futures  contracts 
are  credited  or  debited  to  your  account, 
at  a  minimum,  on  a  daily  basis.  If 
movements  in  the  markets  for  security 
futures  contracts  or  the  underlving 
security  decrease  the  value  of  your 
positions  in  security  futures  contracts, 
you  mav  be  required  to  have  or  make 
additional  funds  available  to  your 
carrv'ing  firm  as  margin  If  vour  account 
is  under  the  minimum  margin 
requirements  set  bv  the  exchange  or  the 
brokerage  firm,  vour  position  may  be 
liquidated  at  a  loss,  and  you  will  be 
liable  for  the  deficit,  if  any,  in  your 
account.  Margin  requirements  are 
addressed  in  se<;tion  4 

•  I  'nder  certain  market  conditions,  it 
may  be  difficult  or  impossible  to 
liquidate  a  position  Generally,  you 
must  enter  into  an  offsetting  transaction 
in  order  to  liquidate  a  position  in  a 
security  futures  contract.  If  you  cannot 
liquidate  vour  position  in  security 
futures  contracts,  you  may  not  be  able 
to  realize  a  gain  in  the  value  of  your 
position  or  prevent  losses  from 
mounting.  This  inability  to  liquidate 
could  occur,  for  example,  if  trading  is 
halted  due  to  unusual  trading  activity  in 
either  the  security  futures  contract  or 
the  underlying  security;  if  trading  is 
halted  due  to  recent  news  events 
involving  the  issuer  fif  the  underlying 
security:  if  systems  failures  occur  on  an 
exchange  or  at  the  firm  carrying  your 
position;  or  if  the  position  is  on  an 
illiquid  market.  Even  if  you  can 


liquidate  your  position,  you  may  be 
forced  to  do  so  at  a  price  that  involves 
a  large  loss. 

•  V nder  certain  market  conditions,  it 
mav  also  be  difficult  or  impossible  to 
manage  vour  risk  from  open  security 
futures  positions  bv  entering  into  an 
equivalent  but  opposite  position  in 
another  contract  month,  on  another 
market,  or  in  the  underlying  security. 
This  inability  to  take  positions  to  limit 
your  risk  could  occur,  for  example,  if 
trading  is  halted  across  markets  due  to 
unusual  trading  activity  in  the  security 
futures  contract  or  the  underlying 
securitv  ')T  due  to  recent  news  events 
involving  the  issuer  of  the  underlying 
security. 

•  Under  certain  market  conditions, 
the  prices  of  security  futures  contracts 
mav  not  maintain  their  customary  or 
anticipated  relationships  to  the  prices  of 
the  underlving  security  or  index.  These 
pricing  disparities  could  occur,  for 
example,  when  the  market  for  the 
securitv  futures  contract  is  illiquid, 
when  the  primary  market  for  the 
underlving  stH;urity  is  closed,  or  when 
the  reporting  of  transactions  in  the 
underlying  security  has  been  delayed. 
For  index  products,  it  could  also  occur 
when  trading  is  delayed  or  halted  in 
some  or  all  of  the  securities  that  make 
up  the  index. 

•  You  mav  be  required  to  settle 
certain  securitv  futures  contracts  with 
physical  delivery  of  the  underlying 
securitv  If  vou  hold  your  position  in  a 
phvsicallv  settled  security  futures 
contract  until  the  end  of  the  last  trading 
day  prior  to  expiration,  you  will  be 
obligated  to  make  or  take  delivery'  of  the 
underlying  securities,  which  could 
involve  additional  costs.  The  actual 
settlement  terms  may  vary  from  contract 
to  contract  and  exchange  to  exchange. 
You  should  carefuUv  review  the 
settlement  and  delivery  conditions 
before  entering  into  a  security  futures 
contract.  .Settlement  and  deliver.'  are 
discussed  in  section  5. 

•  You  mav  experience  losses  due  to 
svstems  failures.  As  with  any  financial 
transaction,  you  may  experience  losses 
if  your  orders  for  security  futures 
contracts  cannot  be  executed  normally 
due  to  systems  failures  on  a  regulated 
exchange  or  at  the  brokerage  firm 
carrving  vour  position.  Your  losses  may 
be  greater  if  the  brokerage  firm  carrying 
your  positicm  does  not  have  adequate 
back-up  systems  or  procedures. 

•  An  security  futures  contracts 
involve  risk,  and  there  is  no  trading 
strategy  that  can  eliminate  it.  Strategies 
using  combinatitms  of  positions,  such  as 
spreads,  may  be  as  risky  as  outright  long 
or  short  positions.  Trading  in  security 
futures  contracts  requires  knowledge  of 


both  the  securities  and  the  futures 
markets. 

•  Day  trading  strategies  involving 
securitv  futures  contracts  and  other 
products  pose  special  risks.  As  with  any 
financial  product,  persons  who  seek  to 
purchase  and  sell  the  same  security 
future  in  the  course  of  a  day  to  profit 
from  intra-day  price  movements  ("day 
traders")  face  a  number  of  special  risks, 
including  substantial  commissions, 
exposure  to  leverage,  and  competition 
with  professional  traders.  You  should 
thoroughly  understand  these  risks  and 
have  appropriate  experience  before 
engaging  in  day  trading.  The  special 
risks  for  day  traders  are  discussed  more 
fully  in  section  7. 

•  Placing  contingent  orders,  if 
permitted,  such  as  "stop-loss"  or  "stop- 
limit"  orders,  will  not  necessarily  limit 
vour  losses  to  the  intended  amount. 
Some  regulated  exchanges  may  permit 
you  to  enter  into  stop-loss  or  stop-limit 
orders  for  security  futures  contracts, 
which  are  intended  to  limit  your 
exposure  to  losses  due  to  market 
fluctuations.  However,  market 
conditions  may  make  it  impossible  to 
execute  the  order  or  to  get  the  stop 
price. 

•  You  should  thoroughly  read  and 
understand  the  customer  account 
agreement  with  your  brokerage  firm 
before  entering  into  any  transactions  in 
securitv  futures  contracts. 

•  You  should  thoroughly  understand 
the  regulatory  protections  available  to 
vour  funds  and  positions  in  the  event  of 
the  failure  of  your  brokerage  firm.  The 
regulatory  protections  available  to  your 
funds  and  positions  in  the  event  of  the 
failure  of  your  brokerage  firm  may  vary 
depending  on.  among  other  factors,  the 
contract  you  are  trading  and  whether 
vou  are  trading  through  a  securities 
account  or  a  futures  account.  Firms  that 
allow  customers  to  trade  security 
futures  in  either  securities  accounts  or 
futures  accounts,  or  both,  are  required  to 
disclose  to  customers  the  differences  in 
regulatory  protections  between  such 
accounts,  and,  where  appropriate,  how 
customers  may  elect  to  trade  in  either 
type  of  account. 

Section  2 — Description  of  a  Security 
Futures  Contract 

2.1.  What  Is  a  Security  Futures 
Contract? 

A  security  futures  contract  is  a  legally 
binding  agreement  between  two  parties 
to  purchase  or  sell  in  the  future  a 
specific  quantity  of  shares  of  a  security 
or  of  the  component  securities  of  a 
narrow-based  security  index,  at  a  certain 
price.  A  person  who  buys  a  security 
futures  contract  enters  into  a  contract  to 
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purchase  an  underlying  security  and  is 
said  to  be  "long"  the  contract.  A  person 
who  sells  a  secvirity  futures  contract 
enters  into  a  contract  to  sell  the 
underlying  security  and  is  said  to  be 
"short"  the  contract.  The  price  at  which 
the  contract  trades  (the  "contract  price") 
is  determined  by  relative  buying  and 
selling  interest  on  a  regulated  exchange. 

In  order  to  enter  into  a  security 
futures  contract,  you  must  deposit  funds 
with  your  brokerage  firm  equal  to  a 
specified  percentage  (usually  at  least  20 
percent)  of  the  current  market  value  of 
the  contract  as  a  performance  bond. 
Moreover,  all  seciuity  futures  contracts 
are  marked-to-market  at  least  daily, 
usually  after  the  close  of  trading,  as 
described  in  section  3  of  this  docimient. 
At  that  time,  the  account  of  each  buyer 
and  seller  reflects  the  amount  of  any 
gain  or  loss  on  the  seciuity  futiu-es 
contract  based  on  the  contract  price 
established  at  the  end  of  the  day  for 
settlement  purposes  (the  "dedly 
settlement  price"). 

An  open  position,  either  a  long  or 
short  position,  is  closed  or  liquidated  by 
entering  into  an  offsetting  transaction 
[i.e.,  an  equal  and  opposite  transaction 
to  the  one  that  opened  the  position) 
prior  to  the  contract  expiration. 
Traditionally,  most  futures  contracts  are 
liquidated  prior  to  expiration  through 
an  offsetting  transaction  and,  thus, 
holders  do  not  incxir  a  settlement 
obligation. 

Examples: 

Investor  A  is  long  one  September  XYZ 
Corp.  futures  contract.  To  liquidate 
the  long  position  in  the  September 
XYZ  Corp.  futures  contract,  Investor 
A  would  sell  an  identical  September 
XYZ  Corp.  contract. 

Investor  B  is  short  one  December  XYZ 
Corp.  futiues  contract.  To  liquidate 
the  short  position  in  the  December 
XYZ  Corp.  futures  contract.  Investor  B 
would  buy  an  identical  December 
XYZ  Corp.  contract. 


Security  futures  contracts  that  are  not 
liquidated  prior  to  expiration  must  be 
settled  in  accordance  with  the  terms  of 
the  contract.  Some  security  futures 
contracts  are  settled  by  physical 
delivery  of  the  underlying  security.  At 
the  expiration  of  a  security  futures 
contract  that  is  settled  through  physical 
delivery,  a  person  who  is  long  the 
contract  must  pay  the  final  settlement 
price  set  by  the  regulated  exchange  or 
the  clearing  organization  and  take 
delivery  of  the  underlying  shares. 
Conversely,  a  person  who  is  short  the 
contract  must  make  delivery  of  the 
underlying  shares  in  exchange  for  the 
final  settlement  price. 

Other  security  futures  contracts  are 
settled  through  cash  settlement.  In  this 
case,  the  underlying  security  is  not 
delivered.  Instead,  any  positions  in  such 
seciuity  futures  contracts  that  are  open 
at  the  end  of  the  last  trading  day  are 
settled  through  a  final  cash  payment 
based  on  a  final  settlement  price 
determined  by  the  exchange  or  clearing 
organization.  Once  this  payment  is 
made,  neither  party  has  any  further 
obligations  on  the  contract. 

Physical  delivery  and  cash  settlement 
are  discussed  more  fully  in  section  5, 

2.2.  Purposes  of  Security  Futures 

Security  futures  contracts  can  be  used 
for  speculation,  hedging,  and  risk 
management.  Security  futures  contracts 
do  not  provide  capital  grovrth  or 
income. 

Speculation 

Speculators  are  individuals  or  firms 
who  seek  to  profit  from  anticipated 
increases  or  decreases  in  futures  prices. 
A  speculator  who  expects  the  price  of 
the  underlying  instrument  to  increase 
will  buy  the  security  futures  contract.  A 
speculator  who  expects  the  price  of  the 
underlying  instrument  to  decrease  will 
sell  the  security  futures  contract. 
Speculation  involves  substantial  risk 
and  can  lead  to  large  losses  as  well  as 
profits. 


The  most  common  trading  strategies 
involving  security  futures  contracts  are 
buying  with  the  hope  of  profiting  from 
an  anticipated  price  increase  and  selling 
with  the  hope  of  profiting  from  an 
anticipated  price  decrease.  For  example, 
a  person  who  expects  the  price  of  XYZ 
stock  to  increase  by  March  can  buy  a 
March  XYZ  security  futures  contract, 
and  a  person  who  expects  the  price  of 
XYZ  stock  to  decrease  by  March  can  sell 
a  March  XYZ  security  futures  contract. 
The  following  illustrates  potential 
profits  and  losses  if  Customer  A 
purchases  the  security  futures  contract 
at  $50  a  share  and  Customer  B  sells  the 
same  contract  at  $50  a  share  (assuming 
100  shares  per  contract). 


Price  of 

XYZ  at 

liquidation 


Customer  A 
profit/loss 


Customer  B 
prottt/ioss 


$55 
$50 
$45 


$500 

0 

-500 


$500 

0 

500 


Speculators  may  also  enter  into 
spreads  with  the  hope  of  profiting  from 
an  expected  change  in  price 
relationships.  Spreaders  may  purchase  a 
contract  expiring  in  bne  contract  month 
and  sell  another  contract  on  the  same 
underlying  security  expiring  in  a 
different  month  (e.g..  buy  June  and  sell 
September  XYZ  single  stock  futures). 
This  is  commonly  referred  to  as  a 
"calendar  spread." 

Spreaders  may  also  purchase  and  sell 
the  same  contract  month  in  two 
different  but  economically  correlated 
security  futures  contracts.  For  example, 
if  ABC  and  XYZ  are  both 
pharmaceutical  companies  and  an 
individual  believes  that  ABC  will  have 
stronger  growrth  than  XYZ  between  now 
and  June,  he  could  buy  June  ABC 
futures  contracts  and  sell  June  XYZ 
futures  contracts.  Assuming  that  each 
contract  is  100  shares,  the  following 
illustrates  how  this  works. 


Opening  position 

..^"5^^'            Gainorloss          ,^"^^.^1          Gain  or  loss 
liquidation           ^"^                         liquidation 

Buv  ABC  at  50                     

$53 
46 

$300 
-100 

$53 
50 

$300 

Sell  XYZ  at  45 

-500 

Net  Gain  or  Loss  

200 

-200 

Speculators  can  also  engage  in 
arbitrage,  which  is  similar  to  a  spread 
except  that  the  long  and  short  positions 
occur  on  two  different  markets.  An 
arbitrage  position  can  be  established  by 
taking  an  economically  opposite 
position  in  a  security  futures  contract  on 


another  exchange,  in  an  options 
contract,  or  in  the  underlying  security. 

Hedging 

Generally  speaking,  hedging  involves 
the  purchase  or  sale  of  a  security  future 
to  reduce  or  offset  the  risk  of  a  position 
in  the  underlying  security  or  group  of 


securities  (or  a  close  economic 
equivalent).  A  hedger  gives  up  the 
potential  to  profit  from  a  favorable  price 
change  in  the  position  being  hedged  in 
order  to  minimize  the  risk  of  loss  from 
an  adverse  price  change. 
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An  investor  who  wants  to  lock,  in  a 
price  now  for  an  anticipatoti  sale  of  the 
underlying  security  at  a  later  date  can 
do  so  by  hedging  with  security  futures. 
For  example,  assume  an  investor  owns 
1,000  shares  of  ABC  that  have 
appreciated  since  he  bought  them  The 


investor  would  like  to  sell  them  at  the  Assuming  the  stock  price  and  the 

(  urrent  price  of  S50  per  share,  but  there  futures  price  change  by  the  same 

are  tax  or  other  reasons  for  holding  them  amount,  the  gain  or  loss  in  the  stock 

until  September.  The  investor  could  sell  ujll  be  offset  by  the  loss  or  gain  in  the 

t(!n  100-share  .AEIC  futures  contracts  and  futures  contracts, 
then  buv  back  those  contrac:ts  in 
September  when  he  sells  the  stock. 


Price  in  September 


S40 
S50 
$60 


Value  of  1 ,000 
stiares  o(  ABC 


Gam  or  loss  on 
futures 


Effective  selling 
pnce 


S40.000 
50,000 
60,000 


S10.000 

0 

10,000 


S50.000 
50,000 
50,000 


Hedging  can  also  be  used  to  lo(  k  in 
a  price  now  for  an  anticipated  purchase 
of  the  stock  at  a  later  date.  For  example, 
assume  that  in  Mav  a  mutual  fund 
expects  to  buv  stocks  in  a  particular 
industry  with  the  proceeds  of  bonds  that 
will  mature  in  .Xus^ust.  The  mutual  fund 
can  hedge  its  risk  that  the  stocks  will 
increase  in  value  between  May  and 
August  bv  purchasing  security  futures 
contracts  on  a  narrrnv-based  index  of 
stocks  from  that  industry  When  the 
mutual  fund  buys  the  stocks  in  August, 
it  also  will  liquidate  the  securitv  futun-s 
position  in  the  index   If  the  relationship 
between  the  securitv  futures  contract 
and  the  stocks  in  the  index  is  constant, 
the  profit  or  loss  froni  the  futures 
contract  will  offset  the  [irice  change  in 
the  stocks,  and  the  mutual  fund  will 
have  locked  in  the  price  that  the  stix  ks 
were  selling  at  in  Ma\ 

Although  hedging  mitigates  risk,  it 
does  not  eliminate  all  risk   For  ex<iniple, 
the  relationship  between  the  prue  of  the 
securitv  futures  contract  and  the  price  of 
the  underlving  securitv  tradifionalK 
tends  to  remain  constant  over  time,  but 
it  can  and  does  var\  somewhat 
Furthermore,  the  expiration  or 
liquidation  of  the  security  futures 
contract  in.iv  not  coincide  with  the 
exact  time  the  hedger  buys  or  sells  the 
underlying  stock.  Therefore,  hedging 
mav  not  be  a  perfect  protection  against 
price  risk. 

Risk  Management 

Some  institutions  also  use  futures 
contracts  to  manage  portfolio  risks 
without  necessarily  intending  to  (  hange 
the  composition  of  their  portfolio  b\ 
buying  or  selling  the  underlying 
securities.  The  institution  does  so  bv 
taking  a  security  futures  position  that  is 
opposite  to  some  or  all  of  its  position  in 
the  underlying  securities.  This  strategy 
involves  more  risk  than  a  traditional 
hedge  because  it  is  not  meant  to  be  a 
substitute  for  an  anticipated  purchase  or 
sale. 


2  :V  Where  Security  Futures  Trade 

Bv  law.  security  futures  contracts 
must  trade  on  a  regulated  U.S. 
exchange  Each  regulated  L'.S.  exchange 
that  trades  security  futures  contracts  is 
subject  to  joint  regulation  by  the 
Sefurities  and  Exchange  Commission 
|SE(^)  and  the  Commoditv  Futures 
Trading  (Commission  (CFTC). 

A  person  holding  a  position  in  a 
sec;uritv  futures  contract  who  seeks  to 
liiliiidate  the  position  must  do  so  either 
mi  the  regulated  exchange  where  the 
original  trade  took  place  or  on  another 
regulated  exchange,  if  any.  where  a 
tuiigible  se(  uritv  futures  contract  trades. 
(A  person  iiia\  .ilso  seek  to  manage  the 
risk  in  that  position  by  taking  an 
opposite  position  in  a  comparable 
contract  traded  on  another  regulated 
exc  hange  ) 

Se(  urit\  futures  contracts  traded  on 
one  regulatiui  exchange  might  not  be 
fungible  with  security  futures  contracts 
traded  on  another  regulated  exchange 
for  a  v.irietN  of  reasons.  Security  futures 
traded  on  different  regulated  exchanges 
mav  be  non-fungible  because  they  have 
different  t  i)ntrat:t  terms  [e.g.,  size, 
setllenieiii  method),  or  because  they  are 
cleari'd  through  different  clearing 
organizations.  Moreover,  a  regulated 
exchange  might  not  permit  its  security 
futures  ( ontracts  to  be  offset  or 
liquidated  bv  an  identical  contract 
traded  on  another  regulated  exchange, 
even  though  they  have  the  same 
contract  terms  and  are  cleared  through 
the  sanit?  clearing  organization.  You 
should  consult  your  broker  about  the 
fungibilitv  of  the  contract  you  are 
considering  purchasing  or  selling, 
ini  hiding  which  exchange(s).  if  any.  on 
which  It  mav  be  offset. 

Regulated  exchanges  that  trade 
sec:uritv  futures  contracts  are  required 
bv  law  to  establish  certain  listing 
standards  Changes  in  the  underlying 
security  of  a  sec;urity  futures  contract 
mav.  in  some  cases,  cause  such  contract 
to  no  longer  met't  the  regulated 
exchange's  listing  standards.  Each 
regulated  exchange  will  have  rules 


governing  the  continued  trading  of 
securitv  futures  c;ontracts  that  no  longer 
meet  the  exchange's  listing  standards. 
These  rules  may,  for  example,  permit 
onlv  liquidating  trades  in  security 
futures  contracts  that  no  longer  satisfy 
the  listing  standards. 

2.4.  How  Security  Futures  Differ  From 
the  Underlying  Security 

Shares  of  common  stock  represent  a 
fractional  ownership  interest  in  the 
issuer  of  that  security.  Ownership  of 
securities  confers  various  rights  that  are 
not  present  with  positions  in  security 
futures  contracts.  For  example,  persons 
owning  a  share  of  common  stock  may  be 
entitled  to  vote  in  matters  affecting 
corporate  governance.  They  also  may  be 
entitled  to  receive  dividtmds  and 
corporate  disclosure,  such  as  annual 
and  quarterly  reports. 

The  purchaser  of  a  security  futures 
contract,  bv  contrast,  has  only  a  contract 
for  future  delivery  of  the  underlying 
.securitv.  The  purchaser  of  the  security 
futures  contract  is  not  entitled  to 
exercise  any  voting  rights  over  the 
underlying  security  and  is  not  entitled 
to  any  dividends  that  may  be  paid  by 
the  issuer.  Moreover,  the  purchaser  of  a 
securitv  futures  contract  does  not 
receive  the  corporate  disclosures  that 
are  received  by  shareholders  of  the 
underlving  security,  although  such 
corporate  disclosures  must  be  made 
publicly  available  through  the  SEC's 
EDGAR  system,  which  can  be  accessed 
at  uin\-. spc.gov.  You  should  review  such 
disclosures  before  entering  into  a 
security  futures  contract.  See  section  9 
for  further  discussion  of  the  impact  of 
corporate  events  on  a  security  futures 
contract. 

All  security  futures  contracts  are 
marked-to-market  at  least  daily,  usually 
after  the  close  of  trading,  as  described  in 
section  3  of  this  document.  At  that  time, 
the  account  of  each  buyer  and  seller  is 
credited  with  the  amount  of  any  gain,  or 
debited  by  the  amount  of  any  loss,  on 
the  security  futures  contract,  based  on 
the  contract  price  established  at  the  end 


Federal  Register/ Vol.  67.  No.  201 /Thursday,  October  17.  2002/Notices 


Federal  Register/ Vol.  67,  No.  201 /Thursday,  October  17,  2002/Notices 


64155 


of  the  day  for  settlement  purposes  (the 
"daily  settlement  price").  By  contrast, 
the  purchaser  or  seller  of  the  underlying 
instrument  does  not  have  the  profit  and 
loss  from  his  or  her  investment  credited 
or  debited  imtil  the  position  in  that 
instrument  is  closed  out. 

Naturally,  as  with  any  financial 
product,  the  value  of  the  security 
futures  contract  and  of  the  underlying 
security  may  fluctuate.  However, 
owning  the  underlying  secvuity  does  not 
require  an  investor  to  settle  his  or  her 
profits  and  losses  daily.  By  contrast,  as 
a  result  of  the  mark-to-market 
requirements  discussed  above,  a  person 
who  is  long  a  security  futures  contract 
often  will  be  required  to  deposit 
additional  funds  into  his  or  her  account 
as  the  price  of  the  security  futures 
contract  decreases.  Similarly,  a  person 
who  is  short  a  security  futures  contract 
often  will  be  required  to  deposit 
additional  funds  into  his  or  her  account 
as  the  price  of  the  security  futures 
contract  increases. 

Another  significant  difference  is  that 
security  futures  contracts  expire  on  a 
specific  date.  Unlike  an  owner  of  the 
underlying  security,  a  person  cannot 
hold  a  long  position  in  a  security  futures 
contract  for  an  extended  period  of  time 
in  the  hope  that  the  price  will  go  up.  If 
you  do  not  liquidate  your  security 
futures  contract,  you  will  be  required  to 
settle  the  contract  when  it  expires, 
either  through  physical  delivery  or  cash 
settlement.  For  cash-settled  contracts  in 
particular,  upon  expiration,  an 
individual  will  no  longer  have  an 
economic  interest  in  the  securities 
underlying  the  security  futiires  contract. 

2.5.  Comparison  to  Options 

Although  security  futiu'es  contracts 
share  some  characteristics  with  options 
on  securities  (options  contracts),  these 
products  are  also  different  in  a  number 
of  ways.  Below  are  some  of  the 
important  distinctions  between  equity 
options  contracts  and  security  futures 
contracts. 

If  you  purchase  an  options  contract, 
you  have  the  right,  but  not  the 
obligation,  to  buy  or  sell  a  security  prior 
to  the  expiration  date.  If  you  sell  an 
options  contract,  you  have  the 
obligation  to  buy  or  sell  a  security  prior 
to  the  expiration  date.  By  contrast,  if 
you  have  a  position  in  a  security  futures 
contract  (either  long  or  short),  you  have 
both  the  right  and  the  obligation  to  buy 
or  sell  a  secm^ity  at  a  future  date.  The 
only  way  that  you  can  avoid  the 
obligation  incurred  by  the  security 
futures  contract  is  to  liquidate  the 
position  with  an  offsetting  contract. 

A  person  purchasing  an  options 
contract  runs  the  risk  of  losing  the 


purchase  price  (premium)  for  the  option 
contract.  Because  it  is  a  wasting  asset, 
the  purchaser  of  an  options  contract 
who  neither  liquidates  the  .options 
contract  in  the  secondary  market  nor 
exercises  it  at  or  prior  to  expiration  will 
necessarily  lose  his  or  her  entire 
investment  in  the  options  contract. 
However,  a  purchaser  of  an  options 
contract  cannot  lose  more  than  the 
amount  of  the  premium.  Conversely,  the 
seller  of  an  options  contract  receives  the 
premium  and  assumes  the  risk  that  he 
or  she  will  be  required  to  buy  or  sell  the 
underlying  security  on  or  prior  to  the 
expiration  date,  in  which  event  his  or 
her  losses  may  exceed  the  amount  of  the 
premium  received.  Although  the  seller 
of  an  options  contract  is  required  to 
deposit  margin  to  reflect  the  risk  of  its 
obligation,  he  or  she  may  lose  many 
times  his  or  her  initial  margin  deposit. 

By  contrast,  the  purchaser  and  seller 
of  a  security  futures  contract  each  enter 
into  an  agreement  to  buy  or  sell  a 
specific  quantity  of  shares  in  the 
underlying  security.  Based  upon  the 
movement  in  prices  of  the  underlying 
secm"ity.  a  person  who  holds  a  position 
in  a  security  futures  contract  can  gain  or 
lose  many  times  his  or  her  initial  margin 
deposit.  In  this  respect,  the  benefits  of 
a  secm"ity  futures  contract  are  similar  to 
the  benefits  of  purchasing  an  option, 
while  the  risks  of  entering  into  a 
security  futures  contract  are  similar  to 
the  risks  of  selling  an  option. 

Both  the  purchaser  and  the  seller  of 
a  security  futures  contract  have  daily 
margin  obligations.  At  least  once  each 
day.  security  futures  contracts  are 
marked-to-market  and  the  increase  or 
decrease  in  the  value  of  the  contract  is 
credited  or  debited  to  the  buyer  and  the 
seller.  As  a  result,  any  person  who  has 
an  open  position  in  a  security  futures 
contract  may  be  called  upon  to  meet 
additional  margin  requirements  or  may 
receive  a  credit  of  available  funds. 

Example: 
Assume  that  Customers  A  and  B  each 
anticipate  an  increase  in  the  market 
price  of  XYZ  stock,  which  is  currently 
$50  a  share.  Customer  A  purchases  an 
XYZ  50  call  (covering  100  shares  of  XYZ 
at  a  premium  of  $5  per  share).  The 
option  premium  is  $500  ($5  per  share  x 
100  shares).  Customer  B  purchases  an 
XYZ  security  futures  contract  (covering 
100  shares  of  XYZ).  The  total  value  of 
the  contract  is  $5000  ($50  share  value  x 
100  shares).  The  required  margin  is 
$1000  (or  20%  of  the  contract  value). 


Price  of  XYZ  at 

Customer  A 

Customer  B 

expiration 

profit/loss 

protityioss 

55  

0 

500 

50  

-500 

0 

45  

-500 

500 

40  

-500 

1000 

35  

500 

1500 

Price  of  XYZ  at 
expiration 

Customer  A 
profit/loss 

1  Customer  B 
profit/loss 

65  

60  

S1000 
500 

$1500 
1               1000 

The  most  that  Customer  A  can  lose  is 
$500,  the  option  premium.  Customer  A 
breaks  even  at  $55  per  share,  and  makes 
money  at  higher  prices.  Customer  B  may 
lose  more  than  his  initial  margin 
deposit.  Unlike  the  options  premium, 
the  margin  on  a  futures  contract  is  not 
a  cost  but  a  performance  bond.  The 
losses  for  Customer  B  are  not  limited  by 
this  performance  bond.  Rather,  the 
losses  or  gains  are  determined  by  the 
settlement  price  of  the  contract,  as 
provided  in  the  example  above.  Note 
that  if  the  price  of  XYZ  falls  to  $35  per 
share.  Customer  A  loses  only  $500, 
whereas  Customer  B  loses  $1500. 

2.6.  Components  of  a  Security  Futures 
Contract 

Each  regulated  exchange  can  choose 
the  terms  of  the  security  futures 
contracts  it  lists,  and  those  terms  may 
differ  from  exchange  to  exchange  or 
contract  to  contract.  Some  of  those 
contract  terms  are  discussed  below. 
However,  you  should  ask  your  broker 
for  a  copy  of  the  contract  specifications 
before  trading  a  particular  contract. 

2.6.1.  Each  security  futures  contract 
has  a  set  size.  The  size  of  a  security 
futures  contract  is  determined  by  the 
regulated  exchange  on  which  the 
contract  trades.  For  example,  a  security 
futures  contract  for  a  single  stock  may 
be  based  on  100  shares  of  that  stock.  If 
prices  are  reported  per  share,  the  value 
of  the  contract  would  be  the  price  times 
100.  For  narrow-based  security  indices, 
the  value  of  the  contract  is  the  price  of 
the  component  securities  times  the 
multiplier  set  by  the  exchange  as  part  of 
the  contract  terms, 

2.6.2.  Security  futures  contracts 
expire  at  set  times  determined  by  the 
listing  exchange.  For  example,  a 
particular  contract  may  expire  on  a 
particular  day,  e.g..  the  third  Friday  of 
the  expiration  month.  Up  until 
expiration,  you  may  liquidate  an  open 
position  by  offsetting  your  contract  with 
a  fungible  opposite  contract  that  expires 
in  the  same  month.  If  you  do  not 
liquidate  an  open  position  before  it 
expires,  vou  will  be  required  to  make  or 
take  delivery  of  the  underlying  security 
or  to  settle  the  contract  in  cash  after 
expiration. 

2.6.3.  Although  security  futures 
contracts  on  a  particular  security  or  a 
narrow-based  sec  writy  index  may  be 


Federal  Register / Vol.  67,  No.  201 /Thursday,  October  17,  2002/Notices 


64156 


Federal  Register/ Vol.  67.  No.  201 /Thursday.  October  17.  2002 /Notices 


listed  and  traded  on  more  than  one 
regulated  exchange,  the  cuntract 
specifications  may  not  be  the  same. 
Also,  prices  for  contracts  on  the  same 
security  or  index  may  vary  on  different 
regulated  exchanges  because  of  different 
contract  specifications 

2.6.4.  Prices  of  security  futures 
contracts  are  usually  quoted  the  same 
way  prices  are  quoted  in  the  underlying 
instrument.  For  example,  a  contract  for 
an  individual  security  would  be  quoted 
m  dollars  and  cents  per  share  Contracts 
for  indices  would  be  quoted  by  an  index 
number,  usually  stated  to  two  decimal 
places. 

2  6  5.  Each  security  futures  contract 
has  a  minimum  price  fluctuation  (called 
a  tick),  which  may  differ  from  product 
to  product  or  exchange  to  exchange.  For 
example,  if  a  particular  security  futures 
contract  has  a  tick  size  of  Ic,  you  can 
buy  the  contract  at  $23.21  or  $23.22  but 
not  at  $23  215 

2.7  Trading  Halts 

The  value  of  your  positions  m 
security  futures  contracts  could  be 
affected  if  trading  is  halted  in  either  the 
security  futures  contract  or  the 
underlying  security  In  certain 
circumstances,  regulated  exchanges  are 
required  by  law  to  halt  trading  in 
security  futures  contracts.  For  example, 
trading  on  a  particular  security  futures 
contract  must  be  halted  if  trading  is 
halted  on  the  listed  market  for  the 
underlving  security  as  a  result  of 
pending  news,  regulatory  concerns,  or 
market  volatility  Similarly,  trading  of  a 
security  futures  contract  on  a  narrow- 
based  security  index  must  be  halted 
under  such  circumstances  if  trading  is 
halted  on  securities  accounting  for  at 
least  50  percent  of  the  market 
capitalization  of  the  index  In  addition, 
regulated  exchanges  are  required  tn  halt 
trading  in  all  security  futures  contracts 
for  a  specified  period  of  time  when  the 
Dow  [ones  Industrial  .Average  ("DUA") 
experiences  one-day  declines  of  U)-,  20- 
and  30-percent  The  regulated 
exchanges  may  also  have  discretion 
under  their  rules  to  halt  trading  in  other 
circumstances — such  as  when  the 
exchange  determines  that  the  halt 
would  be  advisable  in  maintaining  a  fair 
and  orderly  market. 

A  trading  halt,  either  by  a  regulated 
exchange  that  trades  security  futures  or 


an  exchange  trading  the  underlying 
security  or  instrument,  could  prevent 
you  from  liquidating  a  position  in 
security  futures  contracts  in  a  timely 
manner,  which  could  prevent  you  from 
liquidating  a  position  in  security  futures 
contracts  at  that  time. 

2.8.  Trading  Hours 

Each  regulated  exchange  trading  a 
set:urity  futures  contract  may  open  and 
close  for  trading  at  different  times  than 
other  regulated  exchanges  trading 
security  futures  contracts  or  markets 
trading  the  underlying  security  or 
securities  Trading  in  security  futures 
contracts  prior  to  the  opening  or  after 
the  close  of  the  primary  market  for  the 
underlying  .security  may  be  less  liquid 
than  trading  during  regular  market 
hours. 

Section  3 — Clearing  Organizations  and 
Mark-to-Market  Requirements 

Every  regulated  U.S.  exchange  that 
trades  security  futures  contracts  is 
required  to  have  a  relationship  with  a 
clearing  organization  that  serves  as  the 
guarantor  of  each  security  futures 
contract  traded  on  that  exchange.  A 
clearing  organization  performs  the 
following  functions:  matching  trades, 
effecting  settlement  and  payments; 
guaranteeing  performance:  and 
facilitating  deliveries. 

Throughout  each  trading  day,  the 
clearing  organization  matches  trade  data 
submitted  by  clearing  members  on 
behalf  of  their  customers  or  for  the 
clearing  member's  proprietary  accounts. 
If  an  account  is  with  a  brokerage  firm 
that  is  not  a  member  of  the  clearing 
organization,  then  the  brokerage  firm 
will  carry  the  security  futures  position 
with  another  brokerage  firm  that  is  a 
member  of  the  clearing  organization. 
Trade  records  that  do  not  match,  either 
beiause  of  a  discrepancy  in  the  details 
or  because  one  side  of  the  transaction  is 
missing,  are  returned  to  the  submitting 
clearing  members  for  resolution.  The 
members  are  required  to  resolve  such 
"out  trades'"  before  or  on  the  open  of 
trading  the  next  morning. 

When  the  required  details  of  a 
reported  transaction  have  been  verified, 
the  clearing  organization  assumes  the 
legal  and  financial  obligations  of  the 
parties  to  the  transaction.  One  way  to 
think  of  the  role  of  the  clearing 
organization  is  that  it  is  the  "buyer  to 


every  seller  and  the  seller  to  every 
buyer."  The  insertion  or  substitution  of 
the  clearing  organization  as  the 
counterparty  to  every  transaction 
enables  a  customer  to  liquidate  a 
security  futures  position  without  regard 
to  what  the  other  party  to  the  original 
security  futures  contract  decides  to  do. 

The  clearing  organization  also  effects 
the  settlement  of  gains  and  losses  from 
security  futures  contracts  between 
clearing  members.  At  least  once  each 
day.  clearing  member  brokerage  firms 
must  either  pay  to.  or  receive  from,  the 
clearing  organization  the  difference 
between  the  current  price  and  the  trade 
price  earlier  in  the  day.  or  for  a  position 
carried  over  from  the  previous  day,  the 
difference  between  the  current  price  and 
the  previous  day's  settlement  price. 
Whether  a  clearing  organization  effects 
settlement  of  gains  and  losses  on  a  daily 
basis  or  more  frequently  will  depend  on 
the  conventions  of  the  clearing 
organization  and  market  conditions. 
Because  the  clearing  organization 
assumes  the  legal  and  financial 
obligations  for  each  security  futures 
contract,  you  should  expect  it  to  ensure 
that  payments  are  made  promptly  to 
protect  its  obligations. 

Gains  and  losses  in  security  futures 
contracts  are  also  reflected  in  each 
customer's  account  on  at  least  a  daily 
basis.  Each  day's  gains  and  losses  are 
determined  based  on  a  daily  settlement 
price  disseminated  by  the  regulated 
exchange  trading  the  security  futures 
contract  or  its  clearing  organization.  If 
the  daily  settlement  price  of  a  particular 
security  futures  contract  rises,  the  buyer 
has  a  gain  and  the  seller  a  loss.  If  the 
daily  settlement  price  declines,  the 
buyer  has  a  loss  and  the  seller  a  gain. 
This  process  is  known  as  "marking-to- 
market"  or  daily  settlement.  As  a  result, 
individual  customers  normally  will  be 
called  on  to  settle  daily. 

The  one-day  gain  or  loss  on  a  security 
futures  contract  is  determined  by 
calculating  the  difference  between  the 
current  day's  settlement  price  and  the 
previous  day's  settlement  price. 
For  example,  assume  a  security  futures 
contract  is  purchased  at  a  price  of  $120. 
If  the  daily  settlement  price  is  either 
$125  (higher)  or  $117  (lower),  the  effects 
would  be  as  follows: 
(1  contract  representing  100  shares) 


Daily  settlement  value 


SI  25 

$117 


Buyer's  account 


Seller's  account 


$500  gam  (credit) 
$300  loss  (debit) 


$500  loss  (debit) 
$300  gain  (credit) 
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The  cumulative  gain  or  loss  on  a 
customer's  open  seciuity  futiu'es 
positions  is  generally  referred  to  as 
"open  trade  equity"  and  is  listed  as  a 
separate  component  of  account  equity 
on  your  customer  account  statement. 

A  discussion  of  the  role  of  the 
clearing  organization  in  effecting 
delivery  is  discussed  in  section  5, 

Section  4 — Margin  and  Leverage 

When  a  broker-dealer  lends  a 
customer  part  of  the  funds  needed  to 
purchase  a  security  such  as  common 
stock,  the  term  "margin"  refers  to  the 
amount  of  cash,  or  down  payment,  the 
customer  is  required  to  deposit.  By 
contrast,  a  security  futures  contract  is  an 
obligation  and  not  an  asset.  A  security 
futures  contract  has  no  value  as 
collateral  for  a  loan.  Because  of  the 
potential  for  a  loss  as  a  result  of  the 
daily  market-to-market  process, 
however,  a  margin  deposit  is  required  of 
each  party  to  a  security  futures  contract. 
This  required  margin  deposit  also  is 
referred  to  as  a  "performance  bond." 

In  the  first  instance,  margin 
requirements  for  security  futures 
contracts  are  set  by  the  exchange  on 
which  the  contract  is  traded,  subject  to 
certain  minimums  set  by  law.  The  basic 
margin  requirement  is  20%  of  the 
current  value  of  the  seciuity  futures 
contract,  although  some  strategies  may 
have  lower  margin  requirements. 
Requests  for  additional  margin  are 
knowrn  as  "margin  calls."  Both  buyer 
and  seller  must  individually  deposit  the 
required  margin  to  their  respective 
accounts. 

It  is  important  to  understand  that 
individual  brokerage  firms  can.  and  in 
many  cases  do.  require  margin  that  is 
higher  than  the  exchange  requirements. 
Additionally,  margin  requirements  may 
vary  from  brokerage  firm  to  brokerage 
firm.  Furthermore,  a  brokerage  firm  can 
increase  its  "house"  margin 
requirements  at  any  time  without 
providing  advance  notice,  and  such 
increases  could  result  in  a  margin  call. 

For  example,  some  firms  may  require 
margin  to  be  deposited  the  business  day 
following  the  day  of  a  deficiency,  or 
some  firms  may  even  require  deposit  on 
the  same  day.  Some  firms  may  require 
margin  to  be  on  deposit  in  the  account 
before  they  will  accept  an  order  for  a 
security  futures  contract.  Additionally, 
brokerage  firms  may  have  special 
requirements  as  to  how  margin  calls  are 
to  be  met.  such  as  requiring  a  wire 
transfer  from  a  bank,  or  deposit  of  a 
certified  or  cashier's  check.  You  should 
thoroughly  read  and  understand  the 
customer  agreement  with  your 
brokerage  firm  before  entering  into  any 


transactions  in  security  futures 
contracts. 

If  through  the  daily  cash  settlement 
process,  losses  in  the  accoujit  of  a 
seciu-ity  futures  contract  participant 
reduce  the  funds  on  deposit  (or  equity) 
below  the  maintenance  margin  level  (or 
the  firm's  higher  '"house"  requirement), 
the  brokerage  firm  will  require  that 
additional  funds  be  deposited. 

If  additional  margin  is  not  deposited 
in  accordance  with  the  firm's  policies, 
the  firm  can  liquidate  your  position  in 
seciu-ity  futures  contracts  or  sell  assets 
in  any  of  your  accounts  at  the  firm  to 
cover  the  margin  deficiency.  You 
remain  responsible  for  any  shortfall  in 
the  account  after  such  liquidations  or 
sales.  Unless  provided  otherwise  in 
yoiu  customer  agreement  or  by 
applicable  law,  you  are  not  entitled  to 
choose  which  futures  contracts,  other 
securities  or  other  assets  are  liquidated 
or  sold  to  meet  a  margin  call  or  to  obtain 
an  extension  of  time  to  meet  a  margin 
call. 

Brokerage  firms  generally  reserve  the 
right  to  liquidate  a  customer's  security 
futures  contract  positions  or  sell 
customer  assets  to  meet  a  margin  call  at 
any  time  without  contacting  the 
customer.  Brokerage  firms  may  also 
enter  into  equivalent  but  opposite 
positions  for  your  account  in  order  to 
manage  the  risk  created  by  a  margin 
call.  Some  customers  mistakenly  believe 
that  a  firm  is  required  to  contact  them 
for  a  margin  call  to  be  valid,  and  that  the 
firm  is  not  allowed  to  liquidate 
securities  or  other  assets  in  their 
accounts  to  meet  a  margin  call  unless 
the  firm  has  contacted  them  first.  This 
is  not  the  case.  While  most  firms  notify 
their  customers  of  margin  calls  and 
allow  some  time  for  deposit  of 
additional  margin,  they  are  not  required 
to  do  so.  Even  if  a  firm  has  notified  a 
customer  of  a  margin  call  and  set  a 
specific  due  date  for  a  margin  deposit, 
the  firm  can  still  take  action  as 
necessary  to  protect  its  financial 
interests,  including  the  immediate 
liquidation  of  positions  without 
advance  notification  to  the  customer. 

Here  is  an  example  of  the  margin 
requirements  for  a  long  security  futures 
position. 

A  customer  buys  3  July  EJG  security 
futures  at  71.50.  Assuming  each  contract 
represents  100  shares,  the  nominal 
value  of  the  position  is  $21,450  (71.50 
X  3  contracts  x  100  shares).  If  the  initial 
margin  rate  is  20%  of  the  nominal 
value,  then  the  customer's  initial  margin 
requirement  would  be  $4,290.  The 
customer  deposits  the  initial  margin, 
bringing  the  equity  in  the  account  to 
$4,290. 


First,  assume  that  the  next  day  the 
settlement  price  of  EJG  security  futures 
falls  to  69.25.  The  marked-to-market 
loss  in  the  customer's  equity  is  $675 
(71.50- 69.25  X  3  contacts  x  100  shares). 
The  customer's  equity  decreases  to 
$3,615  ($4,290  -  $675).  The  new 
nominal  value  of  the  contract  is  $20,775 
(69.25  X  3  contracts  x  100  shares).  If  the 
maintenance  margin  rate  is  20%  of  the 
nominal  value,  then  the  customer's 
maintenance  margin  requirement  would 
be  $4,155.  Because  the  customers 
equity  had  decreased  to  S3. 61 5  (see 
above),  the  customer  would  be  required 
to  have  an  additional  S540  in  margin 
($4,155— $3,615). 

Alternatively,  assume  that  the  next 
day  the  settlement  price  of  EJG  security 
futures  rises  to  75.00.  The  mark-to- 
market  gain  in  the  customer's  equity  is 
$1,050  (75.00 — 71.50  x  3  contacts  x'lOO 
shares).  The  customer's  equity  increases 
to  $5,340  ($4,290  +  $1,050).  The  new- 
nominal  value  of  the  contract  is  $22,500 
(75.00  X  3  contracts  x  100  shares).  If  the 
maintenance  margin  rate  is  20%  of  the 
nominal  value,  then  the  customer's 
maintenance  margin  requirement  would 
be  $4,500.  Because  the  customer's 
equity  had  increased  to  $5,340  (see 
above),  the  customer's  excess  equity 
would  be  $840. 

The  process  is  exactly  the  same  for  a 
short  position,  except  that  margin  calls 
are  generated  as  the  settlement  price 
rises  rather  than  as  it  falls.  This  is 
because  the  customer's  equity  decreases 
as  the  settlement  price  rises  and 
increases  as  the  settlement  price  falls. 

Because  the  margin  deposit  required 
to  open  a  security  futures  position  is  a 
fraction  of  the  nominal  value  of  the 
contracts  being  purchased  or  sold, 
security  futures  contracts  are  said  to  be 
highly  leveraged.  The  smaller  the 
margin  requirement  in  relation  to  the 
underlying  value  of  the  security  futures 
contract,  the  greater  the  leverage. 
Leverage  allows  exposure  to  a  given 
quantity  of  an  underlying  asset  for  a 
fraction  of  the  investment  needed  to 
purchase  that  quantity  outright.  In  sum, 
buying  (or  selling)  a  security  futures 
contract  provides  the  same  dollar  and 
cents  profit  and  loss  outcomes  as 
owning  (or  shorting)  the  underlying 
security.  However,  as  a  percentage  of 
the  margin  deposit,  the  potential 
immediate  exposure  to  profit  or  loss  is 
much  higher  with  a  security  futures 
contract  than  with  the  underlying 
security. 

For  example,  if  a  security  futures 
contract  is  established  at  a  price  of  $50. 
the  contract  has  a  nominal  value  of 
$5,000  (assuming  the  contract  is  for  100 
shares  of  stock).  The  margin 
requirement  may  be  as  low  as  20%.  In 
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the  example  just  used,  assume  the 
contract  price  rises  from  S50  to  $52  (a 
$200  increase  in  the  nummal  value). 
This  represents  a  $200  profit  to  the 
buver  of  the  security  futures  ( luilract, 
and  a  20%  return  on  the  $1,000 
deposited  as  margin  The  reverse  would 
be  true  if  the  rontract  price  decreased 
from  $50  to  $48  This  represents  a  $200 
loss  to  the  buyer,  or  20%  of  the  $1 .000 
deposited  as  margin  Thus,  leverage  can 
either  benefit  or  harm  an  investor 

Note  that  a  4%  decrease  in  the  value 
of  the  contract  resulted  in  a  loss  of  20"'i. 
of  the  margin  deposited  A  20% 
decrease  would  wipe  out  100%  of  the 
margin  deposited  on  the  secuntv  futures 
contract 

Section  5 — Sett h men t 

If  vou  do  not  liquidate  your  position 
prior  to  the  end  of  trading  on  the  last 
day  before  the  expiration  of  the  security 
futures  contract,  you  are  obligated  to 
either  (1)  make  or  accept  a  cash 
payment  ("cash  settlement")  or  12) 
deliver  or  accept  delivery  of  the 
underlying  securities  in  exchange  for 
final  payment  of  the  final  settlement 
price  ("physical  delivery")  The  terms  of 
the  contract  dictate  whether  it  is  settled 
through  cash  settlement  or  by  physK:al 
delivery 

The  expiration  of  a  secuntv  futures 
contract  is  established  by  the  exc  hange 
on  which  the  contract  is  listed  On  the 
expiration  day.  security  futures 
contracts  cease  to  exist.  Typically,  the 
last  trading  day  of  a  security  futures 
contract  will  be  the  third  Friday  of  the 
expiring  contract  month  and  the 
expiration  day  will  be  the  following 
Saturday  This  follows  the  expiration 
conventions  for  stock  options  and 
broad-based  stock  indexes.  Please  keep 
in  mind  that  the  expiration  day  is  set  by 
the  listing  exchange  and  may  deviate 
from  these  norms. 

5  1   Cash  Settlement 

In  the  case  of  cash  settlement,  no 
actual  securities  are  delivered  at  the 
expiration  of  the  security  futures 
contract   Instead,  you  must  settle  any 
open  positions  in  security  futures  by 
making  or  receiving  a  cash  payment 
based  on  the  difference  between  the 
final  settlement  price  and  the  previous 
days  settlement  price  Under  normal 
circumstances,  the  final  settlement  price 
for  a  cash-settled  contract  will  reflect 
the  opening  price  for  the  underlying 
security  Once  this  payment  is  made, 
neither  the  buyer  nor  the  seller  of  the 
security  futures  contract  has  any  further 
obligations  on  the  contract. 


5.2.  Settlement  by  Physical  Delivery 

Settlement  by  physical  delivery  is 
(  arried  out  by  clearing  brokers  or  their 
agents  with  National  Securities  Clearing 
Corporation  ( "NSCC ').  an  SEC- 
regulated  securities  clearing  agency. 
Such  settlements  are  made  in  much  the 
same  way  as  they  are  for  purchases  and 
sales  of  the  underlying  security. 
F'romptly  after  the  last  day  of  trading, 
the  regulated  exchange's  clearing 
organization  will  report  a  purchase  and 
sale  of  the  underlying  stock  at  the 
previous  day's  settlement  price  (also 
referred  to  as  the  "invoice  price")  to 
NSCC.  If  NSCC  does  not  reject  the 
transaction  by  a  time  specified  in  its 
rules,  settlement  is  effected  pursuant  to 
the  rules  of  NSCC  within  the  normal 
I  learanc:e  and  settlement  cycle  for 
setiurities  transactions,  which  currently 
is  three  business  days. 

If  you  hold  a  short  position  in  a 
physically  settled  security  futures 
contract  to  expiration,  you  will  be 
required  to  make  delivery  of  the 
underlying  securities.  If  you  already 
own  the  securities,  you  may  tender 
them  to  your  brokerage  firm.  If  you  do 
not  own  the  securities,  you  will  be 
obligated  to  purchase  them.  Some 
brokerage  firms  may  not  be  able  to 
purchase  the  securities  for  you.  If  your 
brokerage  firm  cannot  purchase  the 
underlying  securities  on  your  behalf  to 
fulfill  a  settlement  obligation,  you  will 
have  to  purchase  the  securities  through 
a  different  firm 

Sei:tinn  6 — Customer  Account 
Protections 

Positions  in  security  futures  contracts 
may  be  held  either  in  a  securities 
account  or  in  a  futures  account.  Your 
brokerage  firm  may  or  may  not  permit 
you  to  choose  the  types  of  account  in 
which  your  positions  in  security  futures 
contracts  will  be  held.  The  protections 
for  funds  deposited  or  earned  by 
customers  in  connection  with  trading  in 
security  futures  contracts  differ 
depending  on  whether  the  positions  are 
carried  in  a  securities  account  or  a 
futures  account  If  your  positions  are 
carried  in  a  securities  account,  you  will 
not  receive  the  protections  available  for 
futures  accounts  Similarly,  if  your 
positions  are  carried  in  a  futures 
account,  you  will  not  receive  the 
protections  available  for  securities 
accounts.  You  should  ask  your  broker 
which  of  these  protections  will  apply  to 
your  funds. 

You  should  be  aware  that  the 
regulatory  protections  applicable  to 
your  account  are  not  intended  to  insure 
you  against  losses  you  may  incur  as  a 
result  of  a  decline  or  increase  in  the 


price  of  a  security  futures  contract.  As 
with  all  financial  products,  you  are 
solelv  responsible  for  any  market  losses 
in  your  account. 

Your  brokerage  firm  must  tell  you 
whether  your  security  futures  positions 
will  be  held  in  a  securities  account  or 
a  futures  account.  If  your  brokerage  firm 
gives  you  a  choice,  it  must  tell  you  what 
you  have  to  do  to  make  the  choice  and 
which  type  of  account  will  be  used  if 
you  fail  to  do  so.  You  should 
understand  that  certeiin  regulatory 
protections  for  your  account  will 
depend  on  whether  it  is  a  securities 
account  or  a  futures  account. 

6.1.  Protections  for  Securities  Accounts 

If  your  positions  in  security  futures 
contracts  are  carried  in  a  securities 
account,  they  are  covered  by  SEC  rules 
governing  the  safeguarding  of  customer 
funds  and  securities.  These  rules 
prohibit  a  broker/dealer  from  using 
customer  funds  and  securities  to  finance 
its  business.  As  a  result,  the  broker/ 
dealer  is  required  to  set  aside  funds 
equal  to  the  net  of  all  its  excess  payables 
to  customers  over  receivables  from 
customers.  The  rules  also  require  a 
broker/dealer  to  segregate  all  customer 
fully  paid  and  excess  margin  securities 
carried  by  the  broker/dealer  for 
customers. 

The  Securities  Investor  Protection 
Corporation  (SIPC)  also  covers  positions 
held  in  securities  accounts.  SIPC  was 
created  in  1970  as  a  non-profit,  non- 
government, membership  corporation, 
funded  by  member  broker/dealers.  Its 
primary  role  is  to  return  funds  and 
securities  to  customers  if  the  broker/ 
dealer  holding  these  assets  becomes 
insolvent.  SIPC  coverage  applies  to 
customers  of  current  (and  in  some  cases 
former)  SIPC  members.  Most  broker/ 
dealers  registered  with  the  SEC  are  SIPC 
members;  those  few  that  are  not  must 
disclose  this  fact  to  their  customers. 
SIPC  members  must  display  an  official 
sign  showing  their  membership.  To 
check  whether  a  firm  is  a  SIPC  member, 
go  to  www.sipc.org.  call  the  SIPC 
Membership  Department  at  (202)  371- 
8300,  or  write  to  SIPC  Membership 
Department,  Securities  Investor 
Protection  Corporation,  805  Fifteenth 
Street.  NW..  Suite  800,  Washington.  DC 
20005-2215. 

SIPC  coverage  is  limited  to  $500,000 
per  customer,  including  up  to  $100,000 
for  cash.  For  example,  if  a  customer  has 
1,000  shares  of  XYZ  stock  valued  at 
$200,000  and  $10,000  cash  in  the 
account,  both  the  security  and  the  cash 
balance  would  be  protected.  However,  if 
the  customer  has  shares  of  stock  valued 
at  $500,000  and  $100,000  in  cash,  only 


64160 


Federal  Register/ Vol.  67,  No.  201  / Thursday,  October  17.  2002/Notices 


Federal  Register/ Vol.  67,  No.  201 /Thursday,  October  17,  2002/Notices 


64159 


a  total  of  $500,000  of  those  assets  will 
be  protected. 

For  purposes  of  SIPC  coverage, 
customers  are  persons  who  have 
securities  or  cash  on  deposit  with  a 
SIPC  member  for  the  purpose  of.  or  as 
a  result  of,  securities  transactions.  SIPC 
does  not  protect  customer  funds  placed 
with  a  broker/dealer  just  to  earn 
interest.  Insiders  of  the  broker/dealer, 
such  as  its  owners,  officers,  and 
partners,  are  not  customers  for  purposes 
of  SIPC  coverage. 

6.2.  Protections  for  Futures  Accounts 

If  your  security  futures  positions  are 
carried  in  a  futures  account,  they  must 
be  segregated  from  the  brokerage  firm's 
own  funds  and  cannot  be  borrowed  or 
otherwise  used  for  the  firm's  own 
purposes.  If  the  funds  are  deposited 
with  another  entity  {e.g.,  a  bank, 
clearing  broker,  or  clearing 
organization),  that  entity  must 
acknowledge  that  the  funds  belong  to 
customers  and  cannot  be  used  to  satisfy 
the  firm's  debts.  Moreover,  although  a 
brokerage  firm  may  carry  funds 
belonging  to  different  customers  in  the 
same  baiik  or  clearing  account,  it  may 
not  use  the  funds  of  one  customer  to 
margin  or  guarantee  the  transactions  of 
another  customer.  As  a  result,  the 
brokerage  firm  must  add  its  own  funds 
to  its  customers'  segregated  funds  to 
cover  customer  debits  and  deficits. 
Brokerage  firms  must  calculate  their 
segregation  requirements  daily. 

You  may  not  be  able  to  recover  the 
full  amount  of  any  funds  in  your 
account  if  the  brokerage  firm  becomes 
insolvent  and  has  insufficient  funds  to 
cover  its  obligations  to  all  of  its 
customers.  However,  customers  with 
funds  in  segregation  receive  priority  in 
bankruptcy  proceedings.  Furthermore, 
all  customers  whose  funds  are  required 
to  be  segregated  have  the  same  priority 
in  bankrutpcy,  and  there  is  no  ceiling  on 
the  amoimt  of  funds  that  must  be 
segregated  for  or  can  be  recovered  by  a 
particular  customer. 

Your  brokerage  firm  is  also  required 
to  separately  maintain  funds  invested  in 
security  futures  contracts  traded  on  a 
foreign  exchange.  However,  these  funds 
may  not  receive  the  same  protections 
once  they  are  transferred  to  a  foreign 
entity  (e.g.,  a  foreign  broker,  exchange  or 
clearing  organization)  to  satisfy  margin 
requirements  for  those  products.  You 
should  ask  your  broker  about  the 
bankruptcy  protections  available  in  the 
country  where  the  foreign  exchange  (or 
other  entity  holding  the  funds)  is 
located. 


Section  7 — Special  Risks  for  Day 
Traders 

Certain  traders  who  pursue  a  day 
trading  strategy  may  seek  to  use  security 
futm-es  contracts  as  part  of  their  trading 
activity.  Whether  day  trading  in  security 
futures  contracts  or  other  securities, 
investors  engaging  in  a  day  trading 
strategy  face  a  number  of  risks. 

•  Day  trading  in  security  futures 
contracts  requires  in-depth  knowledge 
of  the  securities  and  futures  markets 
and  of  trading  techniques  and 
strategies.  In  attempting  to  profit 
through  day  trading,  you  will  compete 
with  professional  traders  who  are 
knowledgeable  and  sophisticated  in 
these  markets.  You  should  have 
appropriate  experience  before  engaging 
in  day  trading. 

•  Day  trading  in  security  futures 
contracts  can  result  in  substantial 
commission  charges,  even  if  the  per 
trade  cost  is  low.  The  more  trades  you 
make,  the  higher  your  total  commissions 
will  be.  The  total  commissions  you  pay 
will  add  to  your  losses  and  reduce  your 
profits.  For  instance,  assuming  that  a 
round-turn  trade  costs  $16  and  you 
execute  an  average  of  29  roimd-tum 
transactions  per  day  each  trading  day, 
you  would  need  to  generate  an  annual 
profit  of  $111,360  just  to  cover  yoiu' 
commission  expenses. 

•  Day  trading  can  be  extremely  risky. 
Day  trading  generally  is  not  appropriate 
for  someone  of  limited  resources  and 
limited  investment  or  trading 
experience  and  low  risk  tolerance.  You 
should  be  prepared  to  lose  all  of  the 
funds  that  you  use  for  day  trading.  In 
particular,  you  should  not  fund  day 
trading  activities  with  funds  that  you 
cannot  afford  to  lose. 

Section  8 — Other 

8.1.  Corporate  Events 

As  noted  in  section  2.4,  an  equity 
security  represents  a  fractional 
owrnership  interest  in  the  issuer  of  that 
seciuity.  By  contrast,  the  purchaser  of  a 
security  futures  contract  has  only  a 
contract  for  futiu^e  delivery  of  the 
underlying  security.  Treatment  of 
dividends  and  other  corporate  events 
affecting  the  underlying  security  may  be 
reflected  in  the  security  futures  contract 
depending  on  the  applicable  clearing 
organization  rules.  Consequently, 
individuals  should  consider  how 
dividends  and  other  developments 
affecting  security  futures  in  which  they 
transact  will  be  handled  by  the  relevant 
exchange  and  clearing  organization.  The 
specific  adjustments  to  the  terms  of  a 
security  futures  contract  are  governed 
by  the  rules  of  the  applicable  clearing 
organization.  Below  is  a  discussion  of 


some  of  the  more  common  types  of 
adjustments  that  you  may  need  to 
consider. 

Corporate  issuers  occasionally 
announce  stock  splits.  As  a  result  of 
these  splits,  owners  of  the  issuer's 
common  stock  may  own  more  shares  of 
the  stock,  or  fewer  shares  in  the  case  of 
a  reverse  stock  split.  The  treatment  of 
stock  splits  for  persons  owning  a 
security  futures  contract  may  vary 
according  to  the  terms  of  the  security 
futures  contract  and  the  rules  of  the 
clearing  organization.  For  example,  the 
terms  of  the  contract  may  provide  for  an 
adjustment  in  the  number  of  contracts 
held  by  each  party  with  a  long  or  short 
position  in  a  security  future,  or  for  an 
adjustment  in  the  number  of  shares  or 
units  of  the  instrument  underlying  each 
contract,  or  both. 

Corporate  issuers  also  occasionally 
issue  special  dividends.  A  special 
dividend  is  an  announced  cash 
dividend  payment  outside  the  normal 
and  customary  practice  of  a  corporation. 
The  terms  of  a  security  futures  contract 
may  be  adjusted  for  special  dividends. 
The  adjustments,  if  any.  will  be  based 
upon  the  rules  of  the  exchange  and 
clearing  organization.  In  general,  there 
will  be  no  adjustments  for  ordinary 
dividends  as  they  are  recognized  as  a 
normal  and  customary  practice  of  an 
issuer  and  are  already  accounted  for  in 
the  pricing  of  security  futures. 

Corporate  issuers  occasionally  may  be 
involved  in  mergers  and  acquisitions. 
Such  events  may  cause  the  underlying 
security  of  a  security  futiu-es  contact  to 
change  over  the  contract  duration.  The 
terms  of  security  futures  contracts  may 
also  be  adjusted  to  reflect  other 
corporate  events  affecting  the 
underlying  security. 

8.2.  Position  Limits  and  Large  Trader 
Reporting 

All  security  futures  contracts  trading 
on  regulated  exchanges  in  the  United 
States  are  subject  to  position  limits  or 
position  accountability  limits.  Position 
limits  restrict  the  number  of  security 
futures  contracts  that  any  one  person  or 
group  of  related  persons  may  hold  or 
control  in  a  particular  security  futures 
contract.  In  contrast,  position 
accountability  limits  permit  the 
accumulation  of  positions  in  excess  of 
the  limit  without  a  prior  exemption.  In 
general,  position  limits  and  position 
accountability  limits  are  beyond  the 
thresholds  of  most  retail  investors. 
Whether  a  security  futures  contract  is 
subject  to  position  limits,  and  the  level 
for  such  limits,  depends  upon  the 
trading  activity  and  market 
capitalization  of  th"  underlying  security 
of  the  security  fut     es  contract. 
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Position  limits  apply  are  required  for 
security  futures  contracts  that  overlie  a 
security  that  has  an  average  daily 
trading  volume  of  20  milimn  shares  nr 
fewer  In  the  case  of  a  security  futures 
contract  overlying  a  security  index, 
position  limits  are  required  if  any  one 
of  the  securities  in  the  index  has  an 
average  dailv  trading  volume  of  20 
million  shares  or  fewer.  Position  limits 
also  apply  only  to  an  expiring  sec:urity 
futures  contract  during  its  last  five 
trading  days  A  regulated  exchange  must 
establish  position  limits  on  security 
futures  that  are  no  greater  than  13.500 
(100  share)  contracts,  unless  the 
underlying  security  meets  certain 
volume  and  shares  outstanding 
thresholds,  in  which  case  the  limit  may 
be  increased  to  22.500  (100  share) 
contracts 

For  security  futures  contracts 
overlying  a  security  or  securities  with 
an  average  trading  volume  of  more  than 
20  million  shares,  regulated  exchanges 
may  adopt  position  accountability  rules. 
Under  position  accountability  rules,  a 
trader  holding  a  position  in  a  security 
futures  contract  that  exceeds  22.500 
contracts  (or  such  lower  limit 
established  bv  an  exchange)  must  agree 
to  provide  information  regarding  the 
position  and  consent  to  halt  increasing 
that  position  if  requested  by  the 
exchange. 

Brokerage  firms  must  also  report  large 
open  positions  held  by  one  person  (or 
by  several  persons  acting  together)  to 
the  CFTC  as  well  as  to  the  exchange  on 
which  the  positions  are  held.  The 
CFTC's  reporting  requirements  are  1.000 
contracts  for  security  futures  positions 
on  individual  equity  securities  and  200 
contracts  for  positions  on  a  narrow 
based  index.  However,  individual 
exchanges  may  require  the  reporting  of 
large  open  positions  at  levels  less  than 
the  levels  required  b\  the  CFTC  In 
addition,  brokerage  firms  must  submit 
identifying  information  un  the  account 
holding  the  reportable  position  (on  a 
form  referred  to  as  either  an 
"Identification  of  Special  Accounts 
Form"  or  a  "Form  102")  to  the  CFTC 
and  to  the  exchange  on  which  the 
reportable  position  exists  within  three 
business  days  of  when  a  reportable 
position  is  first  established 

8.3.  Transactions  on  Foreign  Exchanges 

U.S.  customers  may  not  trade  security 
futures  on  foreign  exchanges  until 
authorized  by  U.S.  regulatory 
authorities.  U.S.  regulatory  authorities 
do  not  regulate  the  activities  of  foreign 
exchanges  and  may  not.  on  their  own. 
compel  enforcement  of  the  rules  of  a 
foreign  exchange  or  the  laws  of  a  foreign 
country.  While  U.S.  law  governs 


transactions  in  security  futures  contracts 
that  are  effected  in  the  U.S..  regardless 
of  the  exchange  on  which  the  contracts 
are  listed,  the  laws  and  rules  governing 
transactions  on  foreign  exchanges  vary 
depending  (m  the  country  in  which  the 
exchange  is  located. 

8.4.  Tax  Consequences 

For  most  taxpayers,  security  futures 
contracts  are  n(Jt  treated  like  other 
futures  contracts.  Instead,  the  tax 
consequences  of  a  security  futures 
transaction  depend  on  the  status  of  the 
taxpayer  and  the  type  of  position  {e.g.. 
long  or  short,  covered  or  uncovered). 
Because  of  the  importance  of  tax 
considerations  to  transactions  in 
security  futures,  readers  should  consult 
their  tax  advisors  as  to  the  tax 
consequences  of  these  transactions. 

Section  9 — CUossory  of  Terms 

This  glossary  is  intended  to  assist 
customers  in  understanding  specialized 
terms  used  in  the  futures  and  securities 
industries.  It  is  not  inclusive  and  is  not 
intended  to  state  or  suggest  the  legal 
significance  or  meaning  of  any  word  or 
term. 

Arbitrage — ^taking  an  economically 
opposite  position  in  a  security  futures 
contract  on  another  exchange,  in  an 
options  contract,  or  in  the  underlying 
security 

Broad-based  security  index — a 
security  index  that  does  not  fall  within 
the  statutory  definition  of  a  narrow- 
based  security  index  (see  Narrow-based 
security  index).  A  future  on  a  broad- 
based  security  index  is  not  a  security 
future.  This  risk  disclosure  statement 
applies  solely  to  security  futures  and 
generally  does  not  pertain  to  futures  on 
a  broad-based  security  index.  Futures  on 
a  broad-based  security  index  are  under 
exclusive  jurisdiction  of  the  CFTC. 

Cash  settlement — a  method  of  settling 
c;ertain  futures  contracts  by  having  the 
buyer  (or  long)  pay  the  seller  (or  short) 
the  cash  value  of  the  contract  according 
to  a  procedure  set  by  the  exchange. 

Clearing  broker — a  member  of  the 
clearing  organization  for  the  contract 
being  traded.  All  trades,  and  the  daily 
profits  or  losses  from  those  trades,  must 
go  through  a  clearing  broker. 

Clearing  organization — a  regulated 
entity  that  is  responsible  for  settling 
trades,  collecting  losses  and  distributing 
profits,  and  handling  deliveries. 

Contract — (1)  the  unit  of  trading  for  a 
particular  futures  contract  {e.g..  one 
contract  may  be  100  shares  of  the 
underlying  security).  (2)  the  type  of 
future  being  traded  {e.g..  futures  on  ABC 
stock). 

Contract  month — the  last  month  in 
which  delivery  is  made  against  the 


futures  contract  or  the  contract  is  cash- 
settled.  Sometimes  referred  to  as  the 
delivery  month. 

Day  trading  strategy — an  overall 
trading  strategy  characterized  by  the 
regular  transmission  by  a  customer  of 
intra-day  orders  to  effect  both  purchase 
and  sale  transactions  in  the  same 
security  or  securities. 

EDGAR— the  SECs  Electronic  Data 
Gathering.  Analysis,  and  Retrieval 
system  maintains  electronic  copies  of 
corporate  information  filed  with  the 
agency.  EDGAR  submissions  may  be 
accessed  through  the  SECs  Web  site. 
wuTi.  sec.gov. 

Futures  contract — a  futures  contract  is 
(1)  an  agreement  to  purchase  or  sell  a 
commodity  for  delivery  in  the  future;  (2) 
at  a  price  determined  at  initiation  of  the 
contract:  (3)  that  obligates  each  party  to 
the  contract  to  fulfill  it  at  the  specified 
price;  (4)  that  is  used  to  assume  or  shift 
risk;  and  (5)  that  may  be  satisfied  by 
delivery  or  offset. 

Hedging — the  purchase  or  sale  of  a 
security  future  to  reduce  or  offset  the 
risk  of  a  position  in  the  underlying 
security  or  group  of  securities  (or  a  close 
economic  equivalent). 

Illiquid  market — a  market  (or 
contract)  with  few  buyers  and/or  sellers. 
Illiquid  markets  have  little  trading 
activity  and  those  trades  that  do  occur 
may  be  done  at  large  price  increments. 

Liquidation — entering  into  an 
offsetting  transaction.  Selling  a  contract 
that  was  previously  purchased 
liquidates  a  futures  position  in  exactly 
the  same  way  that  selling  100  shares  of 
a  particular  stock  liquidates  an  earlier 
purchase  of  the  same  stock.  Similarly,  a 
futures  contract  that  was  initially  sold 
can  be  liquidated  by  an  offsetting 
purchase. 

Liquid  market — a  market  (or  contract) 
with  numerous  buyers  and  sellers 
trading  at  small  price  increments. 

Long — (1)  the  tiuying  side  of  an  open 
futures  contact,  (2)  a  person  who  has 
bought  futures  contracts  that  are  still 
open. 

Margin — the  amount  of  money  that 
must  be  deposited  by  both  buyers  and 
sellers  to  ensure  performance  of  the 
person's  obligations  under  a  futures 
contract.  Margin  on  security  futures 
contracts  is  a  performance  bond  rather 
than  a  down  payment  for  the  underlying 
securities. 

Mark-to-market — to  debit  or  credit 
accounts  daily  to  reflect  that  day's 
profits  and  losses. 

Narrow-based  security  index — in 
general,  and  subject  to  certain 
exclusions,  an  index  that  has  any  one  of 
the  following  four  characteristics:  (1)  It 
has  nine  or  fewer  component  securities; 
(2)  any  one  of  its  component  securities 
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comprises  more  than  30%  of  its 
weighting;  (3)  the  five  highest  weighted 
component  securities  together  comprise 
more  than  60%  of  its  weighting;  or  (4) 
the  lowest  weighted  component 
securities  comprising,  in  the  aggregate, 
25%  of  the  index's  weighting  have  an 
aggregate  dollar  value  of  average  daily 
trading  volume  of  less  than  $50  million 
(or  in  the  case  of  an  index  with  15  or 
more  component  securities,  $30 
million).  A  security  index  that  is  not 
narrow-based  is  a  "broad-based  security 
index."  (See  Broad-based  seciu-ity 
index). 

Nominal  value — the  face  value  of  the 
futures  contract,  obtained  by 
multiplying  the  contract  price  by  the 
number  of  shares  or  units  per  contract. 
If  XYZ  stock  index  futures  are  trading  at 
$50.25  and  the  contract  is  for  100  shares 
of  XYZ  stock,  the  nominal  value  of  the 
futures  contract  would  be  $5025.00. 

Offsetting — liquidating  open  positions 
by  either  selling  fungible  contracts  in 
the  same  contract  month  as  an  open 
long  position  or  buying  fungible 
contracts  in  the  same  contract  month  as 
an  open  short  position. 

Open  interest — the  total  nimiber  of 
open  long  (or  short)  contracts  in  a 
particular  contract  month. 

Open  position — a  futiues  contract 
position  that  has  neither  been  offset  nor 
closed  by  cash  settlement  or  physical 
delivery. 

Performance  bond — another  way  to 
describe  margin  pajonents  for  futiu-es 
contracts,  which  are  good  faith  deposits 
to  ensure  performance  of  a  person's 
obligations  under  a  futures  contract 
rather  than  down  payments  for  the 
underlying  securities. 

Physical  delivery — ^the  tender  and 
receipt  of  the  actual  security  underlying 
the  security  futures  contract  in  exchange 
for  payment  of  the  final  settlement 
price. 

Position — a  person's  net  long  or  short 
open  contracts. 

Regulated  exchange — a  registered 
national  securities  exchange,  a  national 
securities  association  registered  under 
section  15A(a)  of  the  Securities 
Exchange  Act  of  1934,  a  designated 
contract  market,  a  registered  derivatives 
transaction  execution  facility,  or  an 
alternative  trading  system  registered  as 
a  broker  or  dealer. 

Security  futm-es  contract — a  legally 
binding  agreement  between  two  parties 
to  pvut;hase  or  sell  in  the  future  a 
specific  quantity  of  shares  of  a  security 
(such  as  common  stock,  an  exchange- 
traded  fund,  or  ADR)  or  a  narrow-based 
security  index,  at  a  specified  price. 

Settlement  price— (1)  the  daily  price 
that  the  clearing  organization  uses  to 
mark  open  positions  to  market  for 


determining  profit  and  loss  and  margin 
calls,  (2)  the  price  at  which  open  cash 
settlement  contracts  are  settled  on  the 
last  trading  day  and  open  physical 
delivery  contracts  are  invoiced  for 
delivery. 

Short — (1)  the  selling  side  of  an  open 
futures  contract,  (2)  a  person  who  has 
sold  futures  contracts  that  are  still  open. 

Speculating — buying  and  selling 
futures  contracts  with  the  hope  of 
profiting  from  anticipated  price 
movements. 

Spread — (1)  holding  a  long  position  in 
one  futm-es  contract  and  a  short  position 
in  a  related  futures  contract  or  contract 
month  in  order  to  profit  from  an 
anticipated  change  in  the  price 
relationship  between  the  two,  (2)  the 
price  difference  between  two  contracts 
or  contract  months. 

Stop  limit  order — an  order  that 
becomes  a  limit  order  when  the  market 
trades  at  a  specified  price.  The  order  can 
only  be  filled  at  the  stop  limit  price  or 
better. 

Stop  loss  order — em  order  that 
becomes  a  market  order  when  the 
market  trades  at  a  specified  price.  The 
order  will  be  filled  at  whatever  price  the 
market  is  trading  at.  Also  called  a  stop 
order. 

Tick — the  smallest  price  change 
allowed  in  a  particular  contract. 

Trader — a  professional  speculator 
who  trades  for  his  or  her  own  account. 

Underlying  security — the  instrument 
on  which  the  security  futures  contract  is 
based.  This  instrument  can  be  an 
individual  equity  security  (including 
common  stock  and  certain  exchange- 
traded  funds  and  American  Depositary 
Receipts)  or  a  narrow-based  index. 

Volume — the  number  of  contracts 
bought  or  sold  during  a  specified  period 
of  time.  This  figure  includes  liquidating 
transactions. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propfised  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  NASD  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulaton,-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory'  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

NASD  has  developed  sales  practice 
rules  governing  security  futures.  * 
Several  of  these  rules— NASD  Rule  2856 
and  IM-2110-7 — reference  a  security 
futures  risk  disclosure  statement 
("Statement").  The  proposed  nile 
change  contains  the  text  of  the 
Statement  to  be  used  by  members  in 
complying  with  these  rules,  and  any 
other  NASD  rules  that  may 
subsequently  reference  the  Statement. 
The  Statement  is  a  joint  effort  of  NASD, 
the  National  Futures  Association 
("NFA"),  the  New  York  Stock  Exchange, 
the  Chicago  Board  Options  Exchange, 
The  Options  Clearing  Corporation, 
Nasdaq  Liffe  Markets.  OneChicago,  and 
the  American  Stock  Exchange. 
Comments  on  this  Statement  also  have 
been  provided  by  the  staffs  of  the 
Commission  and  Commodity  Futures 
Trading  Commission  ("CFTC"). 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
chcmge  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act,"  which 
requires,  among  other  things  that  the 
NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  NASD  believes  that  the  proposed 
rule  change,  which  will  be  provided  to 
customers,  will  help  inform  customers 
of  the  potential  risks  of  security  futures. 

B.  Self-EegulatoTv  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

NASD  requests  that  the  proposed  rule 
change  be  granted  summary 
effectiveness  pursuant  to  section 


3  See  Securities  Exchange  Act  Release  No.  46186 
(lulv  11.  2002).  67  FR  47412  duly  18.  2002)  ISR- 
NASD-2002-40). 

M5U.S.C.  78o-3(b)(6). 


Federal  Register/Vol.  67,  No.  201 /Thursday,  October  17,  2002/Notices 


64163 


64162 


Federal  Register / Vol    67.  Nn.  201 /Thursday.  October  17.  2002 /Notices 


19(b)(3)  of  the  Act  ^  because  it  believes 
that  such  approval  is  necessarv  for  the 
maintenance  of  fair  and  orderly  markets. 
Under  NASD's  proposed  security 
futures  rule  (NASD  Rule  2865),  a 
member  must  deliver  the  Statement  to  a 
customer  prior  to  opening  or  approving 
a  customers  account  to  trade  security 
futures  In  addition.  NASD's  proposed 
Caudelines  for  Communications  with 
the  Public  Regarding  Security  Futures 
(IM-2210-7)  require,  with  certain 
limited  exceptions,  that  ail 
communications  concerning  security 
futures  shall  be  accompanied  or 
preceded  by  the  Statement.  A  delav  in 
the  effectiveness  of  the  proposed  rule 
change  hinders  the  ability  of  members 
to  open  customer  accounts  for  security 
futures  and  to  communicate  with 
c:ustomers  concerning  these  new 
products 

NASD  requests  that  the  Commission 
coordinate  its  summary  approval  of  the 
proposed  rule  change  w  ith  an  identical 
filing  made  bv  the  NFA  with  the  CFTC. 
NASD's  understanding  is  that  tinder 
("FTC"  procedures.  NFA's  propose<l  rule 
change  will  become  effective  on  October 
7, 2002 

On  preliminary  consideration,  it 
appears  to  the  C'ommission  that 
summary  effectiveness  is  necessarv  lor 
the  maintenance  of  fair  and  ortlerlv 
markets.  Accordingly,  the  foregoing  rule 
change  has  been  put  into  effect 
summarily,  pursuant  to  section 
19(b)(3)(B)  of  the  Act.''  At  any  time 
within  si.xty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  .■Xct 

Section  19(b)(3)(B)  of  the  Act  ' 
requires  that  any  proposed  rule  change 
put  into  effect  summarily  shall  be  filed 
promptly  thereafter  in  accordance  with 
the  provisions  of  sec:tion  19(b)(1)  of  the 
Act."  NASD  has  filed  the  proposed  rule 
change"  under  section  19(b)(l  I  of  the 
Act.'"  and  the  Commission  has  issued  a 
notice  of  the  proposed  rule  change. ' ' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


change  is  consistent  with  the  Act. 
Perscms  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NVV., 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendmtmts.  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  II.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  C^omniission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspec:tion  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-128  and  should  be 
submitted  by  November  7.  2002. 

Kor  the  (Commission,  by  the  Division  of 
Market  Regulation,  jjursuant  to  delegated 
authority. '- 

Margaret  H.  McFariand, 
De^tit\  Sri Tflan 
IFR  Uo( .  02-26366  Filed  10-16-02:  8:45  am] 

BILLING  CODE  801 0-01 -P 
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•15U.S.C.  78s(b)(1| 
"File  No.  SR-NASD-2002-129. 
10  15  U.S.C.  78s(b)(l|. 

"  See  5>ecurities  Exchdnge  .^cl  Releasf  No  46614 
(October  7.  2002)  (SR-NA.SD-2002-129) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46614;  File  No.  SR-NASD- 
2002-129] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Security 
Futures  Risk  Disclosure  Statement 

October  7.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act").'  and  Rule  19b-4  thereunder,-' 
notic:e  is  hereby  given  that  on 
September  25,  2002.  the  National 
Association  of  Securities  Dealers.  Inc. 
("N.ASD  ")  filed  with  the  Sei;urities  and 
Exr:hange  (Commission  ("Commission  ") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prt;pared  by  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'-17CKK  200.;U)-3(a)(12). 
I  15  U.S.C.  78s(b)(l). 
M7CFR240  19f)-4 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  filing  with  the  Commission 
the  security  futures  risk  disclosure 
statement.  The  text  of  the  proposed  rule 
change  appears  below.  All  text  is  new. 

•         *         *         *         * 

Risk  Disclosure  Statement  for  Security 
Futures  Contracts 

This  disclosure  statement  discusses 
the  characteristics  and  risks  of 
standardized  security  futures  contracts 
traded  on  regulated  U.S.  exchanges.  At 
present,  regulated  exchanges  are 
authorized  to  list  futures  contracts  on 
individual  equity  securities  registered 
under  the  Securities  Exchange  Act  of 
1934  (including  common  stock  and 
certain  exchange-traded  funds  and 
American  Depositary  Receipts),  as  well 
as  narrow-based  security  indices. 
Futures  on  other  types  of  securities  and 
options  on  security  futures  contracts 
may  be  authorized  in  the  future.  The 
glossary  of  terms  appears  at  the  end  of 
the  document. 

(Customers  should  be  aware  that  the 
examples  in  this  document  are 
exclusive  of  fees  and  commissions  that 
may  decrease  their  net  gains  or  increase 
their  net  losses.  The  examples  also  do 
not  include  tax  consequences,  which 
may  differ  for  each  customer. 

Section  1 — Risks  of  Security  Futures 

1.1.  Risks  of  Security  Futures 
Transactions 

Trading  security  futures  contracts 
may  not  be  suitable  for  all  investors. 
You  may  lose  a  substantial  amount  of 
money  in  a  very  short  period  of  time. 
The  amount  you  may  lose  is  potentially 
unlimited  and  can  exceed  the  amount 
you  originally  deposit  with  your  broker. 
This  is  because  futures  trading  is  highly 
leveraged,  with  a  relatively  small 
amount  of  money  used  to  establish  a 
position  in  assets  having  a  much  greater 
value.  If  you  are  uncomfortable  with 
this  level  of  risk,  you  should  not  trade 
security  futures  contracts. 

1.2.  General  Risks 

•   Trading  security  futures  contracts 
involves  risk  and  may  result  in 
potentially  unlimited  losses  that  are 
greater  than  the  amount  you  deposited 
with  your  broker.  As  with  any  high  risk 
financial  product,  you  should  not  risk 
any  funds  that  you  cannot  afford  to  lose, 
such  as  your  retirement  savings, 
medical  and  other  emergency  funds, 
funds  set  aside  for  purposes  such  as 
education  or  home  ownership,  proceeds 
from  student  loans  or  mortgages,  or 
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funds  required  to  meet  your  living 
expenses. 

•  Be  cautious  of  claims  that  you  can 
make  large  profits  from  trading  security 
futures  contracts.  Although  the  high 
degree  of  leverage  in  security  futures 
contracts  can  result  in  large  Emd 
immediate  gains,  it  can  also  result  in 
large  and  immediate  losses.  As  with  any 
financial  product,  there  is  no  such  thing 
as  a  "sure  winner." 

•  Because  of  the  leverage  involved 
and  the  nature  of  security  futures 
contract  transactions,  you  may  feel  the 
effects  of  your  losses  immediately.  Gains 
and  losses  in  security  futures  contracts 
are  credited  or  debited  to  your  account, 
at  a  minimum,  on  a  daily  basis.  If 
movements  in  the  markets  for  security 
futures  contracts  or  the  underlying 
security  decrease  the  value  of  your 
positions  in  security  futures  contracts, 
you  may  be  required  to  have  or  make 
additional  funds  available  to  your 
carrying  firm  as  margin.  If  your  account 
is  under  the  minimum  margin 
requirements  set  by  the  exchange  or  the 
brokerage  firm,  your  position  may  be 
liquidated  at  a  loss,  and  you  will  be 
liable  for  the  deficit,  if  any,  in  your 
account.  Margin  requirements  are 
addressed  in  Section  4. 

•  Under  certain  market  conditions,  it 
may  be  difficult  or  impossible  to 
liquidate  a  position.  CJenerally.  you 
must  enter  into  an  offsetting  transaction 
in  order  to  liquidate  a  position  in  a 
security  futures  contract.  If  you  cannot 
liquidate  your  position  in  security 
futures  contracts,  you  may  not  be  able 
to  realize  a  gain  in  the  value  of  your 
position  or  prevent  losses  from 
mounting.  This  inability  to  liquidate 
could  occur,  for  example,  if  trading  is 
halted  due  to  unusual  trading  activity  in 
either  the  security  futures  contract  or 
the  underlying  security;  if  trading  is 
halted  due  to  recent  news  events 
involving  the  issuer  of  the  underlying 
security;  if  systems  failures  occur  on  an 
exchange  or  at  the  firm  carrying  your 
position;  or  if  the  position  is  on  an 
illiquid  market.  Even  if  you  can 
liquidate  your  position,  you  may  be 
forced  to  do  so  at  a  price  that  involves 

a  large  loss. 

•  Under  certain  market  conditions,  it 
may  also  be  difficult  or  impossible  to 
manage  your  risk  from  open  security 
futures  positions  by  entering  into  an 
equivalent  but  opposite  position  in 
another  contract  month,  on  another 
market,  or  in  the  underlying  security. 
This  inability  to  take  positions  to  limit 
your  risk  could  occur,  for  example,  if 
trading  is  halted  across  markets  due  to 
unusual  trading  activity  in  the  security 
futures  contract  or  the  underlying 
security  or  due  to  recent  news  events 


involving  the  issuer  of  the  underlying 
security. 

•  Under  certain  market  conditions, 
the  prices  of  security  futures  contracts 
may  not  maintain  their  customary  or 
anticipated  relationships  to  the  prices  of 
the  underlying  security  or  index.  These 
pricing  disparities  could  occur,  for 
example,  when  the  market  for  the 
security  futures  contract  is  illiquid, 
when  the  primary  market  for  the 
underlying  security  is  closed,  or  when 
the  reporting  of  transactions  in  the 
underlying  security  has  been  delayed. 
For  index  products,  it  could  also  occur 
when  trading  is  delayed  or  halted  in 
some  or  all  of  the  securities  that  make 
up  the  index. 

•  You  mav  be  required  to  settle 
certain  security  futures  contracts  with 
phvsical  delivery  of  the  underlying 
security.  If  you  hold  your  position  in  a 
physically  settled  security  futures 
contract  until  the  end  of  the  last  trading 
day  prior  to  expiration,  you  will  be 
obligated  to  make  or  take  delivery  of  the 
underlying  securities,  which  could 
involve  additional  costs.  The  actual 
settlement  terms  may  vary  from  contract 
to  contract  and  exchange  to  exchange. 
You  should  carefully  review  the 
settlement  and  delivery  conditions 
before  entering  into  a  security  futures 
contract.  Settlement  and  delivery  are 
discussed  in  Section  5. 

•  You  mav  experience  losses  due  to 
svstems  failures.  As  with  any  financial 
transaction,  you  may  experience  losses 
if  your  orders  for  security  futures 
contracts  cannot  be  executed  normally 
due  to  systems  failures  on  a  regulated 
exchange  or  at  the  brokerage  firm 
carrying  your  position.  Your  losses  may 
be  greater  if  the  brokerage  firm  carrying 
your  position  does  not  have  adequate 
back-up  systems  or  procedures. 

•  Au  security  futures  contracts 
involve  risk,  and  there  is  fig  trading 
strategy  that  can  eliminate  it.  Strategies 
using  combinations  of  positions,  such  as 
spreads,  may  be  as  risky  as  outright  long 
or  short  positions.  Trading  in  security 
futures  contracts  requires  knowledge  of 
both  the  securities  and  the  futures 
markets. 

•  Dav  trading  strategies  involving 
securitv  futures  contracts  and  other 
products  pose  special  risks.  As  with  any 
financial  product,  persons  who  seek  to 
purchase  and  sell  the  same  security 
future  in  the  course  of  a  day  to  profit 
from  intra-day  price  movements  ("day 
traders")  face  a  number  of  special  risks, 
including  substantial  commissions, 
exposure  to  leverage,  and  competition 
with  professional  traders.  You  should 
thoroughly  understand  these  risks  and 
have  appropriate  experience  before 
engaging  in  day  trading.  The  special 


risks  for  day  traders  are  discussed  more 
fully  in  Section  7. 

•  Placing  contingent  orders,  if 
permitted,  such  as  "stop-loss"  or  "stop- 
limit"  orders,  will  not  necessarily  limit 
vour  losses  to  the  intended  amiwnt 
Some  regulated  exchanges  may  permit 
you  to  enter  into  stop-loss  or  slop-limit 
orders  for  security  futures  contracts, 
which  are  intended  to  limit  your 
e.xposure  to  losses  due  to  market 
fluctuations.  However,  market 
conditions  may  make  it  impossible  to 
execute  the  order  or  to  get  the  stop 
price. 

•  You  should  thoroughly  read  and 
understand  the  customer  account 
agreement  with  your  brokerage  firm 
before  entering  into  any  transactions  in 
securitv  futures  contracts. 

•  You  should  thoroughly  understand 
the  regulatorx-  protections  available  to 
vour  funds  and  positions  in  the  event  of 
the  failure  of  your  brokerage  firm.  The 
regulatory  protections  available  to  your 
funds  and  positions  in  the  event  ol  the 
failure  of  your  brokerage  firm  may  vary 
depending  on.  among  other  factors,  the 
contract  you  are  trading  and  whether 
you  are  trading  through  a  securities 
account  or  a  futures  account.  Firms  that 
allow  customers  to  trade  security 
futures  in  either  securities  accounts  or 
futures  accounts,  or  both,  are  required  to 
disclose  to  customers  the  differences  in 
regulatory  protections  between  such 
accounts,  and.  where  appropriate,  how 
customers  may  elec:t  to  trade  in  either 
type  of  account. 

Section  2 — Description  of  a  Security 
Futures  Contract 

2.1.  What  Is  a  Security  Futures 
Contract? 

A  security  futures  contract  is  a  legally 
binding  agreement  between  two  parties 
to  purchase  or  sell  in  the  future  a 
specific  quantity  of  shares  of  a  security 
or  of  the  component  sc^curities  of  a 
narrow-based  security  index,  at  a  certain 
price.  A  person  who  buys  a  sc^curity 
futures  contract  enters  into  a  contract  to 
purchase  an  underlying  security  and  is 
said  to  be  "long"  the  contrac:t,  A  person 
who  sells  a  security  futures  contract 
enters  into  a  contract  to  sell  the 
underlying  security  and  is  said  to  be 
"short  "  the  contract.  The  price  at  which 
the  contract  trades  (the  "contract  price") 
is  determined  by  relative  buying  and 
selling  interest  on  a  regulated  exc:hange. 

In  order  to  enter  into  a  security 
futures  contract,  you  must  deposit  funds 
with  your  brokerage  firm  equal  to  a 
specified  percentage  (usually  at  least  20 
percent)  of  the  current  market  value  of 
the  contract  as  a  performance  bond. 
Moreover,  all  securitv  futures  contracts 
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are  marked-to-market  at  least  daily, 
usually  after  the  close  of  trading,  as 
described  in  Section  3  of  this  document. 
At  that  time,  the  account  of  each  buyer 
and  seller  reflects  the  amount  of  any 
gain  or  loss  on  the  security  futures 
contract  based  on  the  contract  price 
established  at  the  end  of  the  day  for 
settlement  purposes  (the  "daily 
settlement  price"). 

An  open  position,  either  a  long  or 
short  position,  is  closed  or  liquidated  by 
entering  into  an  offsetting  transaction 
[i.e..  an  equal  and  opposite  transaction 
to  the  one  that  opened  the  position) 
prior  to  the  contract  expiration 
Traditionally,  most  futures  contracts  art» 
liquidated  prior  to  expiration  through 
an  offsetting  transaction  and.  thus, 
holders  do  not  incur  a  settlement 
obligation. 

Examples:  Investor  A  is  long  one 
September  XYZ  Corp  futures  contract  To 
liquidate  the  long  position  in  the  September 
.XYZ  Corp   futures  contract.  Investor  A  would 
sell  an  identical  September  XYZ  Corp. 
contract 

Investor  B  is  short  one  December  XYZ 
Corp.  futures  contract  To  liquidate  the  short 
position  in  the  December  XYZ  Corp.  futures 
contrac  t.  Investor  B  would  buy  An  identical 
December  XYZ  Corp.  contract. 

Security  futures  contracts  that  are  not 
liquidated  prior  to  expiration  must  be 
settled  in  accordance  with  the  terms  of 
the  contract.  Some  security  futures 
contracts  are  settled  by  physical 
delivery  of  the  underlying  security  At 
the  expiration  of  a  security  futures 
contract  that  is  settled  through  physical 
delivery',  a  person  who  is  long  the 
contract  must  pay  the  final  settlement 
price  set  by  the  regulated  exchange  or 
the  clearing  organization  and  take 
delivery  of  the  underlying  shares. 


Conversely,  a  person  who  is  short  the 
contract  must  make  delivery  of  the 
underlying  shares  in  exchange  for  the 
final  settlement  price. 

Other  sef:urity  futures  contracts  are 
settled  through  cash  settlement.  In  this 
case,  the  underlying  security  is  not 
delivered.  Instead,  any  positions  in  such 
security  futures  contracts  that  are  open 
at  the  end  of  the  last  trading  day  are 
settled  through  a  final  cash  payment 
based  on  a  final  settlement  price 
determined  by  the  exchange  or  clearing 
organization.  Once  this  payment  is 
made,  neither  party  has  any  further 
obligations  on  the  contract. 

Physical  delivery  and  cash  settlement 
are  discussed  more  fully  in  Section  5. 

2.2.  Purposes  of  Security  Futures 

Security  futures  contracts  can  be  used 
for  speculation,  hedging,  and  risk 
management.  Security  futures  contracts 
do  not  provide  capital  growth  or 
income. 

S'pecuyat/on 

Speculators  are  individuals  or  firms 
who  seek  to  profit  from  anticipated 
increases  or  decreases  in  futures  prices. 
A  speculator  who  expects  the  price  of 
the  underlying  instrument  to  increase 
will  buy  the  security  futures  contract.  A 
speculator  who  expects  the  price  of  the 
underlying  instrument  to  decrease  will 
sell  the  security  futures  contract. 
Speculation  involves  substantial  risk 
and  can  lead  to  large  losses  as  well  as 
profits. 

The  most  common  trading  strategies 
involving  security  futures  contracts  are 
buying  with  the  hope  of  profiting  from 
an  anticipated  price  increase  and  selling 
with  the  hope  of  profiting  from  an 
anticipated  price  decrease.  For  example. 


a  person  who  expects  the  price  of  XYZ 
stock  to  increase  by  March  can  buy  a 
March  XYZ  security  futures  contract, 
and  a  person  who  expects  the  price  of 
XYZ  stock  to  decrease  by  March  can  sell 
a  March  XYZ  security  futures  contract. 
The  following  illustrates  potential 
profits  and  losses  if  Customer  A 
purchases  the  security  futures  contract 
at  $50  a  share  and  Customer  B  sells  the 
same  contract  at  $50  a  share  (assuming 
100  shares  per  contract). 


Price  of  XYZ  at 
liquidation 


Customer  A 
profit/loss 


4- 


Customer  B 
profit/loss 


$55 
$50 
$45 


$500 

0 

500 


$500 

0 

500 


Speculators  may  also  enter  into 
spreads  with  the  hope  of  profiting  from 
an  expected  change  in  price 
relationships.  Spreaders  may  purchase  a 
contract  expiring  in  one  contract  month 
and  sell  another  contract  on  the  same 
underlying  security  expiring  in  a 
different  month  (e.g..  buy  June  and  sell 
September  XYZ  single  stock  futures). 
This  is  commonly  referred  to  as  a 
"calendar  spread." 

Spreaders  may  also  purchase  and  sell 
the  same  contract  month  in  two 
different  but  economically  correlated 
security  futures  contracts.  For  example, 
if  ABC'and  XYZ  are  both 
pharmaceutical  companies  and  an 
individual  believes  that  ABC  will  have 
stronger  growth  than  XYZ  between  now 
and  June,  he  could  buy  June  ABC 
futures  contracts  and  sell  June  XYZ 
futures  contracts.  Assuming  that  each 
contract  is  100  shares,  the  following 
illustrates  how  this  works. 


Opening  position 


Price  at  liq- 
uidation 


Gain  or  loss 


Price  at  liq- 
uidation 


Gain  or  loss 


Buy  ABC  at  50     

Sell  XYZ  at  45       

Net  Gain  or  Loss 


$53 
46 


$300 
-100 


200 


$53 
50 


$300 
-500 


200 


Speculators  can  also  engage  in 
arbitrage,  which  is  similar  to  a  spread 
except  that  the  long  and  short  positions 
occur  on  two  different  markets.  An 
arbitrage  position  can  be  established  by 
taking  an  economically  opposite 
position  in  a  security  futures  contract  on 
another  exchange,  in  an  options 
contract,  or  in  the  underlying  security. 

Hedging 

Generally  speaking,  hedging  involves 
the  purchase  or  sale  of  a  security  future 
to  reduce  or  offset  the  risk  of  a  position 


in  the  underlying  security  or  group  of 
securities  (or  a  close  economic 
equivalent).  A  hedger  gives  up  the 
potential  to  profit  from  a  favorable  price 
change  in  the  position  being  hedged  in 
order  to  minimize  the  risk  of  loss  from 
an  adverse  price  change. 

An  investor  who  wants  to  lock  in  a 
price  now  for  an  anticipated  sale  of  the 
underlying  security  at  a  later  date  can 
do  so  by  hedging  with  security  futures. 
For  example,  assume  an  investor  owns 
1 ,000  shares  of  ABC  that  have 


appreciated  since  he  bought  them.  The 
investor  would  like  to  sell  them  at  the 
current  price  of  $50  per  share,  but  there 
are  tax  or  other  reasons  for  holding  them 
until  September.  The  investor  could  sell 
ten  100-share  ABC  futures  contracts  and 
then  buy  back  those  contracts  in 
September  when  he  sells  the  stock. 
Assiuning  the  stock  price  and  the 
futures  price  change  by  the  same 
amount,  the  gain  or  loss  in  the  stock 
will  be  offset  by  the  loss  or  gain  in  the 
futiues  contracts. 
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Price  in  September 


Value  of 
1.000 

shares  of 
ABC 


Gain  or  loss 
on  futures 


Effective 

selling  price 


$40 
$50 
$60 


40.000 

S  10.000 

S50  000 

50.000 

0 

50,000 

60.000 

-10.000 

50.000 

Hedging  can  also  be  used  to  lock  in 
a  price  now  for  an  anticipated  purchase 
of  the  stock  at  a  later  date.  For  example, 
assume  that  in  May  a  mutual  fund 
expects  to  buy  stocks  in  a  particular 
industry  with  the  proceeds  of  bonds  that 
will  mature  in  August.  The  mutual  fund 
can  hedge  its  risk  that  the  stocks  will 
increase  in  value  between  May  and 
August  by  purchasing  security  futures 
contracts  on  a  narrow-based  index  of 
stocks  from  that  industry.  When  the 
mutual  fund  buys  the  stocks  in  August, 
it  also  will  liquidate  the  security  futures 
position  in  the  index.  If  the  relationship 
between  the  security  futures  contract 
and  the  stocks  in  the  index  is  constant, 
the  profit  or  loss  from  the  futures 
contract  will  offset  the  price  change  in 
the  stocks,  and  the  mutual  fund  will 
have  locked  in  the  price  that  the  stocks 
were  selling  at  in  May. 

Although  hedging  mitigates  risk,  it 
does  not  eliminate  all  risk.  For  example, 
the  relationship  between  the  price  of  the 
security  futures  contract  and  the  price  of 
the  underlying  security  traditionally 
tends  to  remain  constant  over  time,  but 
it  can  and  does  vary  somewhat. 
Furthermore,  the  expiration  or 
liquidation  of  the  security  futures 
contract  may  not  coincide  with  the 
exact  time  the  hedger  buys  or  sells  the 
underlying  stock.  Therefore,  hedging 
may  not  be  a  perfect  protection  against 
price  risk. 

Risk  Management 

Some  institutions  also  use  futures 
contracts  to  manage  portfolio  risks 
without  necessarily  intending  to  change 
the  composition  of  their  portfolio  by 
buying  or  selling  the  underlying 
securities.  The  institution  does  so  by 
taking  a  security  futures  position  that  is 
opposite  to  some  or  all  of  its  position  in 
the  underlying  securities.  This  strategy 
involves  more  risk  than  a  traditional 
hedge  because  it  is  not  meant  to  be  a 
substitute  for  an  anticipated  purchase  or 
sale. 

2.3.  Where  Security  Futures  Trade 

By  law,  security  futures  contracts 
must  trade  on  a  regulated  U.S. 
exchange.  Each  regulated  U.S.  exchange 
that  trades  security  futures  contracts  is 
subject  to  joint  regulation  by  the 
Securities  and  Exchange  Commission 


(SEC)  and  the  Commodity  Futures 
Trading  Commission  (CFTC). 

A  person  holding  a  position  in  a 
security  futures  contract  who  seeks  to 
liquidate  the  position  must  do  so  either 
on  the  regulated  exchange  where  the 
original  trade  took  place  or  on  another 
regulated  exchange,  if  any.  where  a 
fungible  security  futures  contract  trades. 
(A  person  may  also  seek  to  manage  the 
risk  in  that  position  by  taking  an 
opposite  position  in  a  comparable 
contract  traded  on  another  regulated 
exchange.) 

Security  futures  contracts  traded  on 
one  regulated  exchange  might  not  be 
fungible  with  security  futures  contracts 
traded  on  another  regulated  exchange 
for  a  variety  of  reasons.  Security  futures 
traded  on  different  regulated  exchanges 
may  be  non-fungible  because  they  have 
different  contract  terms  (e.g..  size, 
settlement  method),  or  because  they  are 
cleared  through  different  clearing 
organizations.  Moreover,  a  regulated 
exchange  might  not  permit  its  security 
futures  contracts  to  be  offset  or 
liquidated  by  an  identical  contract 
traded  on  another  regulated  exchange, 
even  though  they  have  the  same 
contract  terms  and  are  cleared  through 
the  same  clearing  organization.  You 
should  consult  your  broker  about  the 
fungibility  of  the  contract  you  are 
considering  purchasing  or  selling, 
including  which  exchange(s).  if  any.  on 
which  it  may  be  offset. 

Regulated  exchanges  that  trade 
security  futures  contracts  are  required 
by  law  to  establish  certain  listing 
standards.  Changes  in  the  underlying 
security  of  a  security  futures  contract 
may.  in  some  cases,  cause  such  contract 
to  no  longer  meet  the  regulated 
exchange's  listing  standards.  Each 
regulated  exchange  will  have  rules 
governing  the  continued  trading  of 
security  futures  contracts  that  no  longer 
meet  the  exchange's  listing  standards. 
These  rules  may,  for  example,  permit 
only  liquidating  trades  in  security 
futures  contracts  that  no  longer  satisfy' 
the  listing  standards. 

2.4.  How  Security  Futures  Differ  From 
the  Underlying  Security 

Shares  of  common  stock  represent  a 
fractional  ownership  interest  in  the 
issuer  of  that  security.  Ownership  of 


securities  confers  various  rights  that  are 
not  present  with  positions  in  security 
futures  contracts.  For  example,  persons 
owning  a  share  of  common  stock  may  be 
entitled  to  vote  in  matters  affecting 
corporate  governance.  They  also  may  be 
entitled  to  receive  dividends  and 
corporate  disclosure,  such  as  annual 
and  quarterly  reports. 

The  purchaser  of  a  security  futures 
contract,  by  contrast,  has  only  a  contract 
for  future  delivery  of  the  underlying 
security.  The  purchaser  of  the  security 
futures  contract  is  not  entitled  to 
exercise  any  voting  rights  over  the 
underlying  security  and  is  not  entitled 
to  any  dividends  that  may  be  paid  by 
the  issuer.  Moreover,  the  purchaser  of  a 
security  futures  contract  does  not 
receive  the  corporate  disclosures  that 
are  received  by  shareholders  of  the 
underlying  security,  although  such 
corporate  disclosures  must  be  made 
publicly  available  through  the  SEC's 
EDGAR  system,  which  can  be  accessed 
at  www.sec.gov.  You  should  review       .^ 
such  disclosures  before  entering  into  a 
security  futures  contract.  See  Section  9 
for  further  discussion  of  the  impact  of 
corporate  events  on  a  security  futures 
contract. 

All  security  futures  contracts  are 
marked-to-market  at  least  daily,  usually 
after  the  close  of  trading,  as  described  in 
Section  3  of  this  document.  At  that  time, 
the  account  of  each  buyer  and  seller  is 
credited  with  the  amount  of  any  gain,  or 
debited  by  the  amount  of  any  loss,  on 
the  security  futures  contract,  based  on 
the  contract  price  established  at  the  end 
of  the  day  for  settlement  purposes  (the 
"daily  settlement  price").  By  contrast, 
the  purchaser  or  seller  of  the  underlying 
instrument  does  not  have  the  profit  and 
loss  from  his  or  her  investment  credited 
or  debited  until  the  position  in  that 
instrument  is  closed  out. 

Naturally,  as  with  any  financial 
product,  the  value  of  the  security 
futures  contract  and  of  the  underlying 
security  may  fluctuate.  However, 
owning  the  underlying  security  does  not 
require  an  investor  to  settle  his  or  her 
profits  and  losses  daily.  By  contrast,  as 
a  result  of  the  mark-to-market 
requirements  discussed  above,  a  person 
who  is  long  a  security  futures  contract 
often  will  be  required  to  deposit 
additional  funds  into  his  or  her  account 
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as  the  price  of  the  security  futures 
contract  decreases.  Similarly,  a  person 
who  is  short  a  security  futures  contract 
often  will  be  required  to  deposit 
additional  funds  into  his  or  her  account 
as  the  price  of  the  security  hitures 
contract  increases. 

Another  significant  difference  is  that 
security  futures  contracts  expire  on  a 
specific  date.  Unlike  an  owner  of  the 
underlying  security,  a  person  cannot 
hold  a  long  position  in  a  security  futures 
contract  for  an  extended  period  of  time 
in  the  hope  that  the  price  will  go  up.  If 
vou  do  not  liquidate  your  security 
futures  contract,  you  will  be  required  to 
settle  the  contract  when  it  expires, 
either  through  physical  delivery  or  cash 
settlement.  For  cash-settled  contracts  in 
particular,  upon  expiration,  an 
individual  will  no  longer  have  an 
economic  interest  in  the  securities 
underlying  the  security  futures  contract. 

2.5.  Comparison  to  Options 

Although  security  futures  contracts 
share  some  characteristics  with  options 
on  securities  (options  contracts),  these 
products  are  also  different  in  a  number 
of  ways.  Below  are  some  of  the 
important  distinctions  between  equity 
options  contracts  and  security  futures 
contracts. 

If  you  purchase  an  options  contract, 
you  have  the  right,  but  not  the 
obUgation.  to  buy  or  sell  a  security  prior 
to  the  expiration  date.  If  you  sell  an 
options  contract,  you  have  the 
obligation  to  buy  or  sell  a  security  prior 
to  the  expiration  date.  By  contrast,  if 
you  have  a  position  in  a  security  futures 
contract  (either  long  or  short),  you  have 
both  the  right  and  the  obligation  to  buy 
or  sell  a  security  at  a  future  date.  The 
only  way  that  you  can  avoid  the 
obligation  incurred  by  the  security 
futures  contract  is  to  liquidate  the 
position  with  an  offsetting  contract. 

A  person  purchasing  an  options 
contract  runs  the  risk  of  losing  the 
purchase  price  (premium)  for  the  option 
contract.  Because  it  is  a  wasting  asset, 
the  purchaser  of  an  options  contract 
who  neither  liquidates  the  options 
contract  in  the  secondary  market  nor 
exercises  it  at  or  prior  to  expiration  will 
necessarily  lose  his  or  her  entire 
investment  in  the  options  contract. 
However,  a  purchaser  of  an  options 
contract  cannot  lose  more  than  the 
amount  of  the  premium.  Conversely,  the 
seller  of  an  options  contract  receives  the 
premium  and  assumes  the  risk  that  he 
or  she  will  be  required  to  buy  or  sell  the 
underlying  security  on  or  prior  to  the 
expiration  date,  in  which  event  his  or 
her  losses  may  exceed  the  amount  of  the 
premium  received.  Although  the  seller 
of  an  options  contract  is  required  to 


deposit  margin  to  reflect  the  risk  of  its 
obligation,  he  or  she  may  lose  many 
times  his  or  her  initial  margin  deposit. 

By  contrast,  the  purchaser  and  seller 
of  a  security  futures  contract  each  enter 
into  an  agreement  to  buy  or  sell  a 
specific  quantity  of  shares  in  the 
underlying  security  Based  upon  the 
movement  in  prices  of  the  underlying 
security,  a  person  who  holds  a  position 
in  a  security  futures  contract  can  gain  or 
lose  many  times  his  or  her  initial  margin 
deposit.  In  this  respect  the  benefits  of 
a  security  futures  contract  are  similar  to 
the  benefits  of  purchasing  an  option, 
while  the  risks  of  entering  into  a 
security  futures  contract  are  similar  to 
the  risks  of  selling  an  option. 

Both  the  purchaser  and  the  seller  of 
a  security  futures  contract  have  daily 
margin  obligations.  At  least  once  each 
day,  security  futures  contracts  are 
marked-to-market  and  the  increase  or 
decrease  in  the  value  of  the  contract  is 
credited  or  debited  to  the  buyer  and  the 
seller.  As  a  result,  any  person  who  has 
an  open  position  in  a  security  futures 
contract  may  be  called  upon  to  meet 
additional  margin  requirements  or  may 
receive  a  credit  of  available  funds. 

Example: 

AssumtT  thai  Customers  A  and  B  each 
anticipate  an  inc:rease  in  the  market  price  of 
XYZ  st(x:k.  which  is  currently  $50  a  share. 
Customer  A  purchases  an  XYZ  50  call 
(covering  100  shares  of  XYZ  at  a  premium  of 
$5  per  share).  The  option  premium  is  $500 
($5  per  share  «  100  shares).  Customer  B 
purchases  an  XYZ  security  futures  contract 
((  overing  100  shares  of  XYZ).  The  total  value 
of  the  contract  is  $5000  ($50  share  value  x 
100  shares).  The  required  margin  is  $1000  (or 
20%  of  the  contract  value). 


Price  of  XYZ  at 

Customer  A 

Customer  B 

expiration 

profit/loss 

profit/loss 

$65 

$1,000 

$1,500 

$60  

500 

1,000 

$55  

0 

500 

$50     

-500 

0 

$45     

-500 

-500 

$40    

-500 

-1,000 

$35  

-500 

-1,500 

The  most  that  Customer  A  can  lose  is  $500, 
the  option  premium.  Customer  A  breaks  even 
at  $55  per  share,  and  makes  money  at  higher 
prices.  Customer  B  may  lose  more  than  his 
initial  margin  deposit.  Unlike  the  options 
premium,  the  margin  on  a  futures  contract  is 
not  a  cost  but  a  performance  bond.  The  losses 
for  Customer  B  are  not  limited  by  this 
performance  bond.  Rather,  the  losses  or  gains 
are  determined  by  the  settlement  price  of  the 
contract,  as  provided  in  the  example  above. 
Note  that  if  the  price  of  XYZ  falls  to  $35  per 
share.  Customer  A  loses  only  $500,  whereas 
Customer  B  loses  $1500. 


2.6.  Components  of  a  Security  Futures 
Contract 

Each  regulated  exchange  can  choose 
the  terms  of  the  security  futures 
contracts  it  lists,  and  those  terms  may 
differ  from  exchange  to  exchange  or 
contract  to  contract.  Some  of  those 
contract  terms  are  discussed  below. 
However,  you  should  ask  your  broker 
for  a  copy  of  the  contract  specifications 
before  trading  a  particular  contract. 

2.6.1. 

Each  security  futures  contract  has  a 
set  size.  The  size  of  a  security  futures 
contract  is  determined  by  the  regulated 
exchange  on  which  the  contract  trades. 
For  example,  a  security  futures  contract 
for  a  single  stock  may  be  based  on  100 
shares  of  that  stock.  If  prices  are 
reported  per  share,  the  value  of  the 
contract  would  be  the  price  times  100. 
For  narrow-based  security  indices,  the 
value  of  the  contract  is  the  price  of  the 
component  securities  times  the 
multiplier  set  by  the  exchange  as  part  of 
the  contract  terms, 

2.6.2. 

Security  futures  contracts  expire  at  set 
times  determined  by  the  listing 
exchange.  For  example,  a  particular 
contract  may  expire  on  a  particular  day, 
e.g.,  the  third  Friday  of  the  expiration 
month.  Up  until  expiration,  you  may 
liquidate  an  open  position  by  offsetting 
your  contract  with  a  fungible  opposite 
contract  that  expires  in  the  same  month. 
If  you  do  not  liquidate  an  open  position 
before  it  expires,  you  will  be  required  to 
make  or  take  delivery  of  the  underlying 
security  or  to  settle  the  contract  in  cash 
after  expiration, 

2.6.3. 

Although  security  futures  contracts  on 
a  particular  security  or  a  narrow-based 
security  index  may  be  listed  and  traded 
on  more  than  one  regulated  exchange, 
the  contract  specifications  may  not  be 
the  same.  Also,  prices  for  contracts  on 
the  same  security  or  index  may  vary  on 
different  regulated  exchanges  because  of 
different  contract  specifications. 

2.6.4. 

Prices  of  security  futures  contracts  are 
usually  quoted  the  same  way  prices  are 
quoted  in  the  underlying  instrument. 
For  example,  a  contract  for  an 
individual  security  would  be  quoted  in 
dollars  and  cents  per  share.  Contracts 
for  indices  would  be  quoted  by  an  index 
number,  usually  stated  to  two  decimal 
places. 

2.6.5. 

Each  security  futures  contract  has  a 
minimum  price  fluctuation  (called  a 
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tick),  which  may  differ  from  product  to 
product  or  exchange  to  exchange.  For 
example,  if  a  particular  security  futures 
contract  has  a  tick  size  of  ic,  you  can 
buy  the  contract  at  $23.21  or  $23.22  but 
not  at  $23,215. 

2.7.  Trading  Halts 

The  value  of  your  positions  in 
security  futures  contracts  could  be 
affected  if  trading  is  halted  in  either  the 
security  futures  contract  or  the 
underlying  security.  In  certain 
circimistances,  regidated  exchanges  are 
required  by  law  to  halt  trading  in 
security  futures  contracts.  For  example, 
trading  on  a  particidar  security  futures 
contract  must  be  halted  if  trading  is 
halted  on  the  listed  market  for  the 
underlying  security  as  a  result  of 
pending  news,  regulatory  concerns,  or 
market  volatility.  Similarly,  trading  of  a 
security  futures  contract  on  a  narrow- 
based  security  index  must  be  halted 
under  such  circumstances  if  trading  is 
halted  on  securities  accounting  for  at 
least  50  percent  of  the  market 
capitalization  of  the  index,  hi  addition, 
regulated  exchanges  are  required  to  halt 
trading  in  all  security  futures  contracts 
for  a  specified  period  of  time  when  the 
Dow  Jones  Industrial  Average  ("DJIA") 
experiences  one-day  declines  of  10-,  20- 
and  30-percent.  The  regulated 
exchanges  may  also  have  discretion 
under  their  rules  to  halt  trading  in  other 
circumstances — such  as  when  the 
exchange  determines  that  the  halt 
would  be  advisable  in  maintaining  a  fair 
and  orderly  market. 

A  trading  halt,  either  by  a  regulated 
exchange  that  trades  security  futures  or 
an  exchange  trading  the  underlying 
security  or  instrument,  could  prevent 
you  from  liquidating  a  position  in 
security  futures  contracts  in  a  timely 
manner,  which  could  prevent  you  from 
liquidating  a  position  in  security  futures 
contracts  at  that  time. 

2.8.  Trading  Hours 

Each  regulated  exchange  trading  a 
seciu-ity  futures  contract  may  open  and 
close  for  trading  at  different  times  than 


other  regulated  exchanges  trading 
security  futures  contracts  or  markets 
trading  the  underlying  security  or 
securities.  Trading  in  security  futures 
contracts  prior  to  the  opening  or  after 
the  close  of  the  primary  market  for  the 
underlying  security  may  be  less  liquid 
than  trading  during  regular  market 
hours. 

Section  3 — Clearing  Organizations  and 
Mark-to-Market  Requirements 

Every  regulated  U.S.  exchange  that 
trades  security  futures  contracts  is 
required  to  have  a  relationship  with  a 
clearing  organization  that  serves  as  the 
guarantor  of  each  security  futures 
contract  traded  on  that  exchange.  A 
clearing  organization  performs  the 
following  functions:  matching  trades; 
effecting  settlement  and  payments; 
guaranteeing  performance;  and 
facilitating  deliveries. 

Throughout  each  trading  day,  the 
clearing  organization  matches  trade  data 
submitted  by  clearing  members  on 
behalf  of  their  customers  or  for  the 
clearing  member's  proprietary  accounts. 
If  an  account  is  with  a  brokerage  firm 
that  is  not  a  member  of  the  clearing 
organization,  then  the  brokerage  firm 
will  carry  the  security  futures  position 
with  another  brokerage  firm  that  is  a 
member  of  the  clearing  organization. 
Trade  records  that  do  not  match,  either 
because  of  a  discrepancy  in  the  details 
or  because  one  side  of  the  transaction  is 
missing,  are  returned  to  the  submitting 
clearing  members  for  resolution.  The 
members  are  required  to  resolve  such 
"out  trades"  before  or  on  the  open  of 
trading  the  next  morning. 

When  the  required  details  of  a 
reported  transaction  have  been  verified, 
the  clearing  organization  assumes  the 
legal  and  financial  obligations  of  the 
parties  to  the  transaction.  One  way  to 
think  of  the  role  of  the  clearing 
organization  is  that  it  is  the  "buyer  to 
every  seller  and  the  seller  to  every 
buyer."  The  insertion  or  substitution  of 
the  clearing  organization  as  the 
counterparty  to  every  transaction 
enables  a  customer  to  liquidate  a 


security  futures  position  without  regard 
to  what  the  other  party  to  the  original 
security  futures  contract  decides  to  do. 
The  clearing  organization  also  effects 
the  settlement  of  gains  and  losses  from 
seciu^ity  futures  contracts  between 
clearing  members.  At  least  once  each 
day.  clearing  member  brokerage  firms 
must  either  pay  to.  or  receive  from,  the 
clearing  organization  the  difference 
between  the  current  price  and  the  trade 
price  earlier  in  the  day,  or  for  a  position 
carried  over  from  the  previous  day.  the 
difference  between  the  current  price  and 
the  previous  day's  settlement  price. 
Whether  a  clearing  organization  effects 
settlement  of  gains  and  losses  on  a  daily 
basis  or  more  frequently  will  depend  on 
the  conventions  of  the  clearing 
organization  and  market  conditions. 
Because  the  clearing  organization 
assumes  the  legal  and  financial 
obligations  for  each  security  futures 
contract,  you  should  expect  it  to  ensure 
that  payments  are  made  promptly  to 
protect  its  obligations. 

Gains  and  losses  in  security  futures 
contracts  are  also  reflected  in  each 
customer's  account  on  at  least  a  daily 
basis.  Each  day's  gains  and  losses  are 
determined  based  on  a  daily  settlement 
price  disseminated  by  the  regulated 
exchange  trading  the  security  futures 
contract  or  its  clearing  organization.  If 
the  daily  settlement  price  of  a  particular 
security  futures  contract  rises,  the  buyer 
has  a  gain  and  the  seller  a  loss.  If  the 
daily  settlement  price  declines,  the 
buyer  has  a  loss  and  the  seller  a  gain. 
This  process  is  known  as  "marking-to- 
market"  or  daily  settlement.  As  a  result, 
individual  customers  normally  will  be 
called  on  to  settle  daily. 

The  one-day  gain  or  loss  on  a  security 
futures  contract  is  determined  by 
calculating  the  difference  between  the 
current  day's  settlement  price  and  the 
previous  day's  settlement  price. 

For  example,  assume  a  security  futures 
contract  is  purchased  at  a  price  of  $120  If  the 
daily  settlement  price  is  either  $125  (higher) 
or  $117  (lower),  the  effects  would  be  as 
follows: 

(1  contract  representing  100  shares) 


Daily  settlement  value 


Buyer's  account 


Seller's  account 


5.125  I  $500  gain  (credit) 

j.,.|-7  .^^^!!!^!^"""!!'!!'!!^! $300  'oss  (debit)   . 


$500  loss  (debit). 
$300  gain  (credit) 


The  cumulative  gain  or  loss  on  a 
customer's  open  security  futures 
positions  is  generally  referred  to  as 
"open  trade  equity"  and  is  listed  as  a 
separate  component  of  account  equity 
on  your  customer  account  statement. 


A  discussion  of  the  role  of  the 
clearing  organization  in  effecting 
delivery  is  discussed  in  Section  5. 

Section  4— Margin  and  Leverage 

When  a  broker-dealer  lends  a 
customer  part  of  the  funds  needed  to 


purchase  a  security  such  as  common 
stock,  the  term  "margin"  refers  to  the 
amount  of  cash,  or  down  payment,  the 
customer  is  required  to  deposit.  By 
contrast,  a  security  futures  contract  is  an 
obligation  and  not  an  asset.  A  security 
futures  contract  has  no  value  as 
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collateral  for  a  loan.  Because  of  the 
potential  for  a  loss  as  a  result  of  the 
daily  marked-to-market  process, 
however,  a  margin  deposit  is  required  of 
each  party  to  a  security  futures  contract. 
This  required  margin  deposit  also  is 
referred  to  as  a  "performance  bond." 

In  the  first  instance,  margin 
requirements  for  security  futures 
contracts  are  set  by  the  exchange  on 
which  the  contract  is  traded,  subje<:t  to 
certain  minimums  set  by  law  The  basic 
margin  requirement  is  20%  of  the 
current  value  of  the  security  futures 
contract,  although  some  strategies  may 
have  lower  margin  requirements. 
Requests  for  additional  margin  are 
known  as  "margin  calls."  Both  buyer 
and  seller  must  individually  deposit  the 
required  margin  to  their  respective 
accounts. 

It  is  important  to  understand  that 
individual  brokerage  firms  can.  and  in 
many  cases  do.  require  margin  that  is 
higher  than  the  exchange  requirements. 
Additionally,  margin  requirements  may 
varv  from  brokerage  firm  to  brokerage 
firm.  Furthermore,  a  brokerage  firm  can 
increase  its  "house"  margin 
requirements  at  any  time  without 
providing  advance  notice,  and  such 
increases  could  result  in  a  margin  call 

For  example,  some  firms  may  require 
margin  to  be  deposited  the  business  day 
following  the  day  of  a  deficiency,  or 
some  firms  may  even  require  deposit  im 
the  same  day.  Some  firms  may  require 
margin  to  be  on  deposit  in  the  account 
before  they  will  accept  an  order  for  a 
security  fiitures  contract.  Additionally, 
brokerage  firms  may  have  special 
requirements  as  to  how  margin  calls  are 
to  be  met.  such  as  requiring  a  wire 
transfer  from  a  bank,  or  deposit  of  a 
certified  or  ( ashler's  check.  You  should 
thoroughly  read  and  understand  the 
customer  agreement  with  your 
brokerage  firm  before  entering  into  any 
transactions  in  security  futures 
contracts 

If  through  the  daily  cash  settlement 
process,  losses  in  the  account  of  a 
security  futures  contract  participant 
reduce  the  funds  on  deposit  (or  equity) 
below  the  maintenance  margin  level  (or 
the  firms  higher  "house"  requirement), 
the  brokerage  firm  will  require  that 
additional  funds  be  deposited. 

If  additional  margin  is  not  deposited 
in  accordance  with  the  firm's  policies, 
the  firm  can  liquidate  your  position  in 
security  futures  contracts  or  sell  assets 
in  any  of  your  accounts  at  the  firm  to 
cover  the  margin  deficiency.  You 
remain  responsible  for  any  shortfall  in 
the  account  after  such  liquidations  or 
sales.  Unless  provided  otherwise  in 
your  customer  agreement  or  by 
applicable  law.  you  are  not  entitled  to 


choose  which  futures  contracts,  other 
securities  or  other  assets  are  liquidated 
or  sold  to  meet  a  margin  call  or  to  obtain 
an  extension  of  time  to  meet  a  margin 
call. 

Brokerage  firms  generally  reserve  the 
right  to  liquidate  a  customer's  security 
futures  contract  positions  or  sell 
customer  assets  to  meet  a  margin  call  at 
any  time  without  contacting  the 
customer.  Brokerage  firms  may  also 
enter  into  equivalent  but  opposite 
positions  for  your  account  in  order  to 
manage  the  risk  created  by  a  margin 
call.  Some  customers  mistakenly  believe 
that  a  firm  is  required  to  contact  them 
for  a  margin  call  to  be  valid,  and  that  the 
firm  IS  not  allowed  to  liquidate 
securities  or  other  assets  in  their 
accounts  to  meet  a  margin  call  unless 
the  firm  has  contacted  them  first.  This 
is  not  the  case.  While  most  firms  notify 
their  customers  of  margin  calls  and 
allow  some  time  for  deposit  of 
additional  margin,  they  are  not  required 
to  do  so.  Even  if  a  firm  has  notified  a 
customer  of  a  margin  call  and  set  a 
specific  due  date  for  a  margin  deposit, 
the  firm  can  still  take  action  as 
necessary  to  protect  its  financial 
interests,  including  the  immediate 
liquidation  of  positions  without 
advance  notification  to  the  customer. 

Here  is  an  example  of  the  margin 
requirements  for  a  long  security  futures 
position 

A  customer  buys  3  July  EJG  security 
futures  at  71. ,50.  Assuming  each  contract 
represents  100  shares,  the  nominal 
value  of  the  position  is  $21,450  (71.50 
X  3  contracts  x  TOO  shares).  If  the  initial 
margin  rate  is  20%  of  the  nominal 
value,  then  the  customer's  initial  margin 
requirement  would  be  $4,290.  The 
customer  deposits  the  initial  margin, 
bringing  the  equity  in  the  account  to 
54,290 

First,  assume  that  the  next  day  the 
settlement  price  of  EJG  security  futures 
falls  to  69.25.  The  marked-to-market 
loss  in  the  customer's  equity  is  $675 
(71  50  -  69.25  X  3  contacts  x  100 
shares).  The  customer's  equity  decreases 
to  $3,615  ($4,290       $675).  The  new 
nominal  value  of  the  contract  is  $20,775 
(69  25  X  3  contracts  x  100  shares).  If  the 
maintenance  margin  rate  is  20%  of  the 
nominal  value,  then  the  customer's 
maintenance  margin  requirement  would 
be  $4,155.  Because  the  customer's 
equity  had  decreased  to  $3,615  (see 
above),  the  customer  would  be  required 
to  have  an  additional  $540  in  margin 
($4,155  -  $3,615). 

Alternatively,  assume  that  the  next 
day  the  settlement  price  of  EJG  security 
futures  rises  to  75.00.  The  mark-to- 
market  gain  in  the  customer's  equity  is 
$1,050(75.00       71.50  X  3  contacts  X 


100  shares).  The  customer's  equity 
increases  to  $5,340  ($4,290  -t-  $1,050). 
The  new  nominal  value  of  the  contract 
is  $22,500  (75.00  x  3  contracts  x  100 
shares).  If  the  maintenance  margin  rate 
is  20%  of  the  nominal  value,  then  the 
customer's  maintenance  margin 
requirement  would  be  $4,500.  Because 
the  customer's  equity  had  increased  to 
$5,340  (see  above),  the  customer's 
excess  equity  would  be  $840. 

The  process  is  exactly  the  same  for  a 
short  position,  except  that  margin  calls 
are  generated  as  the  settlement  price 
rises  rather  than  as  it  falls.  This  is 
because  the  customer's  equity  decreases 
as  the  settlement  price  rises  and 
increases  as  the  settlement  price  falls. 

Because  the  margin  deposit  required 
to  open  a  security  futures  position  is  a 
fraction  of  the  nominal  value  of  the 
contracts  being  purchased  or  sold, 
security  futures  contracts  are  said  to  be 
highly  leveraged.  The  smaller  the 
margin  requirement  in  relation  to  the 
underlying  value  of  the  security  futures 
contract,  the  greater  the  leverage. 
Leverage  allows  exposure  to  a  given 
quantity  of  an  underlying  asset  for  a 
fraction  of  the  investment  needed  to 
purchase  that  quantity  outright.  In  sum, 
buying  (or  selling)  a  security  futures 
contract  provides  the  same  dollar  and 
cents  profit  and  loss  outcomes  as 
owning  (or  shorting)  the  underlying 
security.  However,  as  a  percentage  of 
the  margin  deposit,  the  potential 
immediate  exposure  to  profit  or  loss  is 
much  higher  with  a  security  futures 
contract  than  with  the  underlying 
security. 

For  example,  if  a  security  futures 
contract  is  established  at  a  price  of  $50, 
the  contract  has  a  nominal  value  of 
$5,000  (assuming  the  contract  is  for  100 
shares  of  stock).  The  margin 
requirement  may  be  as  low  as  20%.  In 
the  example  just  used,  assume  the 
contract  price  rises  from  $50  to  $52  (a 
$200  increase  in  the  nominal  value). 
This  represents  a  $200  profit  to  the 
buyer  of  the  security  futures  contract, 
and  a  20%  return  on  the  $1,000 
deposited  as  margin.  The  reverse  would 
be  true  if  the  contract  price  decreased 
from  $50  to  $48.  This  represents  a  $200 
loss  to  the  buyer,  or  20%  of  the  $1,000 
deposited  as  margin.  Thus,  leverage  can 
either  benefit  or  harm  an  investor. 

Note  that  a  4%  decrease  in  the  value 
of  the  contract  resulted  in  a  loss  of  20% 
of  the  margin  deposited.  A  20% 
decrease  would  wipe  out  100%  of  the 
margin  deposited  on  the  security  futures 
contract. 

Section  5 — Settlement 

If  you  do  not  liquidate  your  position 
prior  to  the  end  of  trading  on  the  last 
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day  before  the  expiration  of  the  security 
futures  contract,  you  are  obligated  to 
either  (1)  make  or  accept  a  cash 
payment  ("cash  settlement")  or  (2) 
deliver  or  accept  delivery  of  the 
underlying  securities  in  exchange  for 
final  payment  of  the  final  settlement 
price  ("physical  delivery").  The  terms  of 
the  contract  dictate  whether  it  is  settled 
through  cash  settlement  or  by  physical 
delivery. 

The  expiration  of  a  secimty  futures 
contract  is  established  by  the  exchange 
on  which  the  contract  is  listed.  On  the 
expiration  day.  security  futures 
contracts  cease  to  exist.  Typically,  the 
last  trading  day  of  a  secimty  futures 
contract  jvill  be  the  third  Friday  of  the 
expiring  contract  month,  and  the 
expiration  day  will  be  the  following 
Satiuday.  This  follows  the  expiration 
conventions  for  stock  options  and 
broad-based  stock  indexes.  Please  keep 
in  mind  that  the  expiration  day  is  set  by 
the  listing  exchange  and  may  deviate 
from  these  norms. 

5.1.  Cash  Settlement 

In  the  case  of  cash  settlement,  no 
actual  securities  are  delivered  at  the 
expiration  of  the  security  futiu-es 
contract.  Instead,  you  must  settle  any 
open  positions  in  security  futures  by 
making  or  receiving  a  cash  payment 
based  on  the  difference  between  the 
final  settlement  price  and  the  previous 
day's  settlement  price.  Under  normal 
circumstances,  the  final  settlement  price 
for  a  cash-settled  contract  will  reflect 
the  opening  price  for  the  underlying 
security.  Once  this  payment  is  made, 
neither  the  buyer  nor  the  seller  of  the 
security  futures  contract  has  any  further 
obligations  on  the  contract. 

5.2.  Settlement  by  Physical  Delivery 

Settlement  by  physical  delivery  is 
carried  out  by  clearing  brokers  or  their 
agents  with  National  Securities  Clearing 
Corporation  ("NSCC").  an  SEC- 
regulated  securities  clearing  agency. 
Such  settlements  are  made  in  much  the 
same  way  as  they  are  for  purchases  and 
sales  of  the  underlying  security. 
Promptly  after  the  last  day  of  trading, 
the  regulated  exchange's  clearing 
organization  will  report  a  purchase  and 
sale  of  the  imderlying  stock  at  the 
previous  day's  settlement  price  (also 
referred  to  as  the  "invoice  price")  to 
NSCC.  If  NSCC  does  not  reject  the 
transaction  by  a  time  specified  in  its 
rules,  settlement  is  effected  pursuant  to 
the  rules  of  NSCC  within  the  normal 
clearance  and  settlement  cycle  for 
securities  transactions,  which  currently 
is  three  business  days. 

If  you  hold  a  short  position  in  a 
physically  settled  security  futures 


contract  to  expiration,  you  will  be 
required  to  make  delivery  of  the 
underlying  securities.  If  you  already 
own  the  securities,  you  may  tender 
them  to  your  brokerage  firm.  If  you  do 
not  own  the  securities,  you  will  be 
obligated  to  purchase  them.  Some 
brokerage  firms  may  not  be  able  to 
purchase  the  securities  for  you.  If  your 
brokerage  firm  cannot  purchase  the 
underlying  securities  on  your  behalf  to 
fulfill  a  settlement  obligation,  you  will 
have  to  purchase  the  securities  through 
a  different  firm. 

Section  6 — Customer  Account 
Protections 

Positions  in  security  futures  contracts 
may  be  held  either  in  a  securities 
account  or  in  a  futures  account.  Your 
brokerage  firm  may  or  may  not  permit 
you  to  choose  the  types  of  account  in 
which  your  positions  in  security  futures 
contracts  will  be  held.  The  protections 
for  funds  deposited  or  earned  by 
customers  in  connection  with  trading  in 
security  futures  contracts  differ 
depending  on  whether  the  positions  are 
carried  in  a  securities  account  or  a 
futures  account.  If  your  positions  are 
carried  in  a  securities  account,  you  will 
not  receive  the  protections  available  for 
futures  accounts.  Similarly,  if  your 
positions  are  carried  in  a  futures 
account,  you  will  not  receive  the 
protections  available  for  securities 
accounts.  You  should  ask  your  broker 
which  of  these  protections  will  apply  to 
your  funds. 

You  should  be  aware  that  the 
regulatory  protections  applicable  to 
your  account  are  not  intended  to  insure 
you  against  losses  you  may  incur  as  a 
result  of  a  decline  or  increase  in  the 
price  of  a  security  futures  contract.  As 
with  all  financial  products,  you  are 
solely  responsible  for  any  market  losses 
in  your  account. 

■Your  brokerage  firm  must  tell  you 
whether  your  security  futures  positions 
will  be  held  in  a  securities  account  or 
a  futures  account.  If  your  brokerage  firm 
gives  you  a  choice,  it  must  tell  you  what 
you  have  to  do  to  make  the  choice  and 
which  type  of  account  will  be  used  if 
you  fail  to  do  so.  You  should 
understand  that  certain  regulatory 
protections  for  your  account  will 
depend  on  whether  it  is  a  securities 
account  or  a  futures  account. 

6.1.  Protections  for  Securities  Accounts 

If  your  positions  in  security  futures 
contracts  are  carried  in  a  securities 
account,  they  are  covered  by  SEC  rules 
governing  the  safeguarding  of  customer 
funds  and  securities.  These  rules 
prohibit  a  broker/dealer  from  using 
customer  funds  and  securities  to  finance 


its  business.  As  a  result,  the  broker/ 
dealer  is  required  to  set  aside  funds 
equal  to  the  net  of  all  its  excess  payables 
to  customers  over  receivables  from 
customers.  The  rules  also  require  a 
broker/dealer  to  segregate  all  customer 
fully  paid  and  excess  margin  securities 
carried  by  the  broker/dealer  for 
customers. 

The  Securities  Investor  Protection 
Corporation  (SIPC)  also  covers  positions 
held  in  securities  accounts.  SIPC  was 
created  in  1970  as  a  non-profit,  non- 
government, membership  corporation, 
funded  by  member  broker/dealers.  Its 
primary  role  is  to  return  funds  and 
securities  to  customers  if  the  broker/ 
dealer  holding  these  assets  becomes 
insolvent.  SIPC  coverage  applies  to 
customers  of  current  (and  in  some  cases 
former)  SIPC  members.  Most  broker/ 
dealers  registered  with  the  SEC  are  SIPC 
members;  those  few  that  are  not  must 
disclose  this  fact  to  their  customers. 
SIPC  members  must  display  an  official 
sign  showing  their  membership.  To 
check  whether  a  firm  is  a  SIPC  member, 
go  to  www.sipc.org,  call  the  SIPC 
Membership  Department  at  (202)  371- 
8300,  or  write  to  SIPC  Membership 
Department,  Securities  Investor 
Protection  Corporation,  805  Fifteenth 
Street,  NW,  Suite  800,  Washington,  DC 
20005-2215. 

SIPC  coverage  is  limited  to  5500.000 
per  customer,  including  up  to  $100,000 
for  cash.  For  example,  if  a  customer  has 
1.000  shares  of  XYZ  stock  valued  at 
$200,000  and  $10,000  cash  in  the 
account,  both  the  security  and  the  cash 
balance  would  be  protected.  However,  if 
the  customer  has  shares  of  stock  valued 
at  $500,000  and  $100,000  in  cash,  only 
a  total  of  $500,000  of  those  assets  will 
be  protected. 

For  purposes  of  SIPC  coverage, 
customers  are  persons  who  have 
securities  or  cash  on  deposit  with  a 
SIPC  member  for  the  purpose  of,  or  as 
a  result  of,  securities  transactions.  SIPC 
does  not  protect  customer  funds  placed 
with  a  broker/dealer  just  to  earn 
interest.  Insiders  of  the  broker/ dealer, 
such  as  its  owners,  officers,  and 
partners,  are  not  customers  for  purposes 
of  SIPC  coverage. 

6.2.  Protections  for  Futures  Accounts 

If  your  security  futures  positions  are 
carried  in  a  futures  account,  they  must 
be  segregated  from  the  brokerage  firm's 
own  funds  and  cannot  be  borrowed  or 
otherwise  used  for  the  firm's  own 
purposes.  If  the  funds  are  deposited 
with  another  entity  (e.g..  a  bank, 
clearing  broker,  or  clearing 
organization),  that  entity  must 
acknowledge  that  the  funds  belong  to 
customers  and  cannot  be  used  to  satisfy 
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the  firm's  debts.  Moreover,  although  a 
brokerage  firm  may  carrv'  hinds 
belonging  to  different  customers  in  the 
same  bank  or  clearing  account,  it  may 
not  use  the  fimds  of  one  customer  to 
margin  or  guarantee  the  transactions  of 
another  customer.  As  a  result,  the 
brokerage  firm  must  add  its  own  funds 
to  its  customers'  segregated  funds  to 
cover  customer  debits  and  deficits. 
Brokerage  firms  must  calculate  their 
segregation  requirements  daily 

You  mav  not  be  able  to  recover  the 
full  amount  of  any  funds  in  your 
account  if  the  brokerage  firm  becomes 
insolvent  and  has  insufficient  funds  to 
cover  its  obligations  to  all  of  its 
customers.  However,  customers  with 
funds  in  segregation  receive  priority  in 
bankruptcy  proceedings.  Furthermore, 
all  customers  whose  funds  are  required 
to  be  segregated  have  the  same  priority 
in  bankrutpcy,  and  there  is  no  ceiling  on 
the  amount  of  funds  that  must  be 
segregated  for  or  can  be  recovered  by  a 
particular  customer. 

Your  brokerage  firm  is  also  required 
to  separately  maintain  funds  invested  in 
security  futures  contracts  traded  on  a 
foreign  exchange.  However,  these  funds 
mav  not  receive  the  same  protections 
once  thev  are  transferred  to  a  foreign 
entity  (eg.  a  foreign  broker,  e.xchange  or 
clearing  organization)  to  satisfy  margin 
requirements  for  those  products  You 
should  ask  your  broker  about  the 
bankruptcy  protections  available  in  the 
country  where  the  foreign  exchange  (or 
other  entity  holding  the  funds)  is 
located. 

Section  7 — Special  Risks  for  Day 
Traders 

Certain  traders  who  pursue  a  day 
trading  strategy  may  seek  to  use  security 
futures  contracts  as  part  of  their  trading 
activity  Whether  day  trading  in  security 
futures  contracts  or  other  securities, 
investors  engaging  m  a  day  trading 
strategy  face  a  number  of  risks 

•  Day  trading  in  security  futures 
contracts  requires  in-depth  knowledge 
of  the  securities  and  futures  markets 
and  of  trading  techniques  and 
strategies  In  attempting  to  profit 
through  day  trading,  you  will  compete 
with  professional  traders  who  are 
knowledgeable  and  sophisticated  in 
these  markets.  You  should  have 
appropriate  experience  before  engaging 
in  day  trading 

•  Dav  trading  in  security  futures 
contracts  can  result  m  substantial 
commission  charges,  even  if  the  per 
trade  cost  is  low  The  more  trades  vnu 
make,  the  higher  your  total  commissions 
will  be  The  total  commissions  you  pay 
will  add  to  vour  losses  and  reduce  vour 
profits.  For  instance,  assuming  that  a 


round-turn  trade  costs  $16  and  you 
execute  an  average  of  29  round-turn 
transactions  per  day  each  trading  day, 
you  would  need  to  generate  an  annual 
profit  of  $111,360  just  to  cover  your 
commission  expenses. 

•  Day  trading  can  be  extremely  risky. 
Day  trading  generally  is  not  appropriate 
for  someone  of  limited  resources  and 
limited  investment  or  trading 
experience  and  low  risk  tolerance.  You 
should  be  prepared  to  lose  all  of  the 
funds  that  you  use  for  day  trading.  In 
particular,  you  should  not  fund  day 
trading  activities  with  funds  that  you 
cannot  afford  to  lose. 

Section  8 — Other 

8.1.  Corporate  Events 

As  noted  in  Section  2.4,  an  equity 
security  represents  a  fractional 
ownership  interest  in  the  issuer  of  that 
security.  By  contrast,  the  purchaser  of  a 
security  futures  contract  has  only  a 
contract  for  future  delivery  of  the 
underlying  security.  Treatment  of 
dividends  and  other  corporate  events 
affecting  the  underlying  security  may  be 
reflected  in  the  security  futures  contract 
depending  on  the  applicable  clearing 
organization  rules.  Consequently, 
individuals  should  consider  how 
dividends  and  other  developments 
affecting  security  futures  in  which  they 
transact  will  be  handled  by  the  relevant 
exchange  and  clearing  organization.  The 
specific  adjustments  to  the  terms  of  a 
security  futures  contract  are  governed 
by  the  rules  of  the  applicable  clearing 
organization.  Below  is  a  discussion  of 
some  of  the  more  common  types  of 
adjustments  that  you  may  need  to 
consider. 

Corporate  issuers  occasionally 
announce  stock  splits  As  a  result  of 
these  splits,  owners  of  the  issuer's 
common  stock  mav  own  more  shares  of 
the  stock,  or  fewer  shares  in  the  case  of 
a  reverse  stock  split.  The  treatment  of 
stock  splits  for  persons  owning  a 
security  futures  contract  may  vary 
according  to  the  terms  of  the  security 
futures  contract  and  the  rules  of  the 
clearing  organization.  For  example,  the 
terms  of  the  contract  may  provide  for  an 
adjustment  in  the  number  of  contracts 
held  by  each  party  with  a  long  or  short 
position  in  a  security  future,  or  for  an 
adjustment  in  the  number  of  shares  or 
units  of  the  instrument  underlying  each 
contract,  or  both. 

Corporate  issuers  also  occasionally 
issue  special  dividends.  A  special 
dividend  is  an  announced  cash 
dividend  payment  outside  the  normal 
and  customary  practice  of  a  corporation. 
The  terms  of  a  .security  futures  contract 
mav  be  adjusted  for  special  dividends. 


The  adjustments,  if  any.  will  be  based 
upon  the  rules  of  the  exchange  and 
clearing  organization.  In  general,  there 
will  be  no  adjustments  for  ordinary 
dividends  as  they  are  recognized  as  a 
normal  and  customary  practice  of  an 
issuer  and  are  already  accounted  for  in 
the  pricing  of  security  futures. 

Corporate  issuers  occasionally  may  be 
involved  in  mergers  and  acquisitions. 
Such  events  may  cause  the  underlying 
security  of  a  security  futures  contact  to 
change  over  the  contract  duration.  The 
terms  of  security  futures  contracts  may 
also  be  adjusted  to  reflect  other 
corporate  events  affecting  the 
underlying  security. 

8.2.  Position  Limits  and  Large  Trader 
Reporting 

All  security  futures  contracts  trading 
on  regulated  exchanges  in  the  United 
States  are  subject  to  position  limits  or 
position  accountability  limits.  Position 
limits  restrict  the  number  of  seciurity 
futures  contracts  that  any  one  person  or 
group  of  related  persons  may  hold  or 
control  in  a  particular  security  futures 
contract.  In  contrast,  position 
accountability  limits  permit  the 
accumulation  of  positions  in  excess  of 
the  limit  without  a  prior  exemption.  In 
general,  position  limits  and  position 
accountability  limits  are  beyond  the 
thresholds  of  most  retail  investors. 
Whether  a  security  futures  contract  is 
subject  to  position  limits,  and  the  level 
for  such  limits,  depends  upon  the 
trading  activity  and  market 
capitalization  of  the  underlying  security 
of  the  security  futures  contract. 

Position  limits  apply  are  required  for 
security  futures  contracts  that  overlie  a 
security  that  has  an  average  daily 
trading  volume  of  20  million  shares  or 
fewer.  In  the  case  of  a  security  futxures 
contract  overlying  a  security  index, 
position  limits  are  required  if  any  one 
of  the  securities  in  the  index  has  an 
average  daily  trading  volume  of  20 
million  shares  or  fewer.  Position  limits 
also  apply  only  to  an  expiring  security 
futures  contract  during  its  last  fiv^ 
trading  days.  A  regulated  exchange  must 
establish  position  limits  on  security 
futures  that  are  no  greater  than  13,500 
(100  share)  contracts,  unless  the 
underlying  security  meets  certain 
volume  and  shares  outstanding 
thresholds,  in  which  case  the  limit  may 
be  increased  to  22.500  (100  share) 
contracts. 

For  security  futures  contracts 
overlying  a  security  or  securities  with 
an  average  trading  volume  of  more  than 
20  million  shares,  regulated  exchanges 
may  adopt  position  accountability  rules. 
Under  position  accountability  rules,  a 
trader  holding  a  position  in  a  security 
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futures  contract  that  exceeds  22.500 
contracts  (or  such  lower  limit 
established  by  an  exchange)  must  agree 
to  provide  information  regarding  the 
position  and  consent  to  halt  increasing 
that  position  if  requested  by  the 
exchange. 

Brokerage  firms  must  also  report  large 
open  positions  held  by  one  person  (or 
by  several  persons  acting  together)  to 
the  CFTC  as  well  as  to  the  exchange  on 
which  the  positions  are  held.  The 
CFTC's  reporting  requirements  are  1 ,000 
contracts  for  security  futures  positions 
on  individual  equity  securities  and  200 
contracts  for  positions  on  a  narrow- 
based  index.  However,  individual 
exchanges  may  require  the  reporting  of 
large  open  positions  at  levels  less  than 
the  levels  required  by  the  CFTC.  In 
addition,  brokerage  firms  must  submit 
identifying  information  on  the  account 
holding  the  reportable  position  (on  a 
form  referred  to  as  either  an 
"Identification  of  Special  Accounts 
Form"  or  a  "Form  102")  to  the  CFTC 
and  to  the  exchange  on  which  the 
reportable  position  exists  within  three 
business  days  of  when  a  reportable 
position  is  first  established. 

8.3.  Transactions  on  Foreign  Exchanges 

U.S.  customers  may  not  trade  security 
futures  on  foreign  exchanges  until 
authorized  by  U.S.  regulatory 
authorities.  U.S.  regulatory  authorities 
do  not  regulate  the  activities  of  foreign 
exchanges  and  may  not,  on  their  own. 
compel  enforcement  of  the  rules  of  a 
foreign  exchange  or  the  laws  of  a  foreign 
country.  While  U.S.  law  governs 
transactions  in  security  futures  contracts 
that  are  effected  in  the  U.S.,  regardless 
of  the  exchange  on  which  the  contracts 
are  listed,  the  laws  and  rules  governing 
transactions  on  foreign  exchanges  vary 
depending  on  the  country  in  which  the 
exchange  is  located. 

8.4.  Tax  Consequences 

For  most  taxpayers,  security  futures 
contracts  are  not  treated  like  other 
futures  contracts.  Instead,  the  tax 
consequences  of  a  security  futures 
transaction  depend  on  the  status  of  the 
taxpayer  and  the  type  of  position  (e.g., 
long  or  short,  covered  or  uncovered). 
Because  of  the  importance  of  tax 
considerations  to  transactions  in 
security  futures,  readers  should  consult 
their  tax  advisors  as  to  the  tax 
consequences  of  these  transactions. 

Section  9 — Glossary  of  Terms 

This  glossary  is  intended  to  assist 
customers  in  understanding  specialized 
terms  used  in  the  futures  and  securities 
industries.  It  is  not  inclusive  and  is  not 
intended  to  state  or  suggest  the  legal 


significance  or  meaning  of  any  word  or 
term. 

Arbitrage — taking  an  economically 
opposite  position  in  a  security  futures 
contract  on  another  exchange,  in  an 
options  contract,  or  in  the  underlying 
security. 

Broad-based  security  index — a 
security  index  that  does  not  fall  within 
the  statutory  definition  of  a  narrow- 
based  security  index  (see  Narrow-based 
security  index).  A  future  on  a  broad- 
based  security  index  is  not  a  security 
future.  This  risk  disclosure  statement 
applies  solely  to  security  futures  and 
generally  does  not  pertain  to  futures  on 
a  broad-based  security  index.  Futures  on 
a  broad-based  security  index  are  under 
exclusive  jurisdiction  of  the  CFTC. 

Cash  settlement — a  method  of  settling 
certain  futures  contracts  by  having  the 
buyer  (or  long)  pay  the  seller  (or  short) 
the  cash  value  of  the  contract  according 
to  a  procedure  set  by  the  exchange. 

Clearing  broker — a  member  of  the 
clearing  organization  for  the  contract 
being  traded.  All  trades,  and  the  daily 
profits  or  losses  from  those  trades,  must 
go  through  a  clearing  broker. 

Clearing  organization — a  regulated 
entity  that  is  responsible  for  settling 
trades,  collecting  losses  and  distributing 
profits,  and  handling  deliveries. 

Contract — (1)  the  unit  of  trading  for  a 
particular  futures  contract  [e.g.,  one 
contract  may  be  100  shares  of  the 
underlying  security).  (2)  the  type  of 
future  being  traded  (e.g.,  futures  on  ABC 
stock). 

Contract  month — the  last  month  in 
which  delivery  is  made  against  the 
futures  contract  or  the  contract  is  cash- 
settled.  Sometimes  referred  to  as  the 
delivery  month. 

Day  trading  strategy — an  overall 
trading  strategy  characterized  by  the 
regular  transmission  by  a  customer  of 
intra-day  orders  to  effect  both  purchase 
and  sale  transactions  in  the  same 
security  or  securities. 

EDGAR— the  SEC's  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
system  maintains  electronic  copies  of 
corporate  information  filed  with  the 
agency.  EDGAR  submissions  may  be 
accessed  through  the  SEC's  Web  site, 
MTVH'.  sec.gov. 

Futures  contract — a  futures  contract  is 
(1)  an  agreement  to  purchase  or  sell  a 
commodity  for  delivery-  in  the  future:  (2) 
at  a  price  determined  at  initiation  of  the 
contract;  (3)  that  obligates  each  party  to 
the  contract  to  fulfill  it  at  the  specified 
price;  (4)  that  is  used  to  assume  or  shift 
risk;  and  (5)  that  may  be  satisfied  by 
delivery  or  offset. 

Hedging — the  purchase  or  sale  of  a 
security  future  to  reduce  or  offset  the 
risk  of  a  position  in  the  underlying 


security  or  group  of  securities  (or  a  close 
economic  equivalent). 

Illiquid  market — a  market  (or 
contract)  with  few  buyers  and/or  sellers. 
Illiquid  markets  have  little  trading 
activity  and  those  trades  that  do  occur 
may  be  done  at  large  price  increments. 

Liquidation — entering  into  an 
offsetting  transaction.  Selling  a  contract 
that  was  previously  purchased 
liquidates  a  futures  position  in  exactly 
the  same  way  that  selling  100  shares  of 
a  particular  stock  liquidates  an  earlier 
purchase  of  the  same  stock.  Similarly,  a 
futures  contract  that  was  initially  sold 
can  be  liquidated  by  an  offsetting 
purchase. 

Liquid  market — a  market  (or  contract) 
with  numerous  buyers  and  sellers 
trading  at  small  price  increments. 

Long — (1)  the  buying  side  of  an  open 
futures  contact.  (2)  a  person  who  has 
bought  futures  contracts  that  are  still 
open. 

Margin — the  amount  of  money  that 
must  be  deposited  by  both  buyers  and 
sellers  to  ensure  performance  of  the 
person's  obligations  under  a  futures 
contract.  Margin  on  security  futures 
contracts  is  a  performance  bond  rather 
than  a  down  payment  for  the  underlying 
securities. 

Mark-to-market — to  debit  or  credit 
accounts  daily  to  reflect  that  day's 
profits  and  losses. 

Narrow-based  security  index — in 
general,  and  subject  to  certain 
exclusions,  an  index  that  has  any  one  of 
the  following  four<!haracteristics:  (1)  It 
has  nine  or  fewer  component  securities; 
(2)  any  one  of  its  component  securities 
comprises  more  than  30%  of  its 
weighting:  (3)  the  five  highest  weighted 
component  securities  together  comprise 
more  than  60%  of  its  weighting:  or  (4) 
the  lowest  weighted  component 
securities  comprising,  in  the  aggregate. 
25%  of  the  index's  weighting  have  an 
aggregate  dollar  value  of  average  daily 
trading  volume  of  less  than  S50  million 
(or  in  the  case  of  an  index  with  15  or 
more  component  securities.  S30 
million).  A  security  index  that  is  not 
narrow-based  is  a  "broad  based  security 
index."  (See  Broad-based  security 
index). 

Nominal  value — the  face  value  of  the 
futures  contract,  obtained  by 
multiplying  the  contract  price  by  the 
number  of  shares  or  units  per  contract. 
If  XYZ  stock  index  futures  are  trading  at 
$50.25  and  the  contract  is  for  100  shares 
of  XYZ  stock,  the  nominal  value  of  the 
futures  contract  would  be  S5025.00. 

Offsetting — liquidating  open  positions 
by  either  selling  fungible  contracts  in 
the  same  contract  month  as  an  open 
long  position  or  buying  fungible 
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contracts  in  the  same  contract  month  as 
an  open  short  position 

Open  interest — the  total  number  of 
open  long  (or  short)  contracts  in  a 
particular  contract  month. 

Open  position — a  hitures  contract 
position  that  has  neither  been  offset  nor 
closed  bv  cash  settlement  or  physical 
delivery 

Performance  bond — another  way  to 
describe  margin  payments  for  futures 
contracts,  which  are  good  faith  deposits 
to  ensure  performance  of  a  persons 
obligations  under  a  futures  contract 
rather  than  down  payments  for  the 
underlying  securities. 

Physical  delivery — the  tender  and 
receipt  of  the  actual  security  underlying 
the  security  futures  contract  in  exchange 
for  payment  of  the  final  settlement 
price. 

Position — a  person's  net  long  or  short 
open  contracts. 

Regulated  exchange — a  registered 
national  securities  exchange,  a  national 
securities  associatitin  registered  under 
section  15A(a)  of  the  Securities 
Exchange  Act  of  19.34.  a  designated 
contract  market,  a  registered  derivatives 
transaction  execution  facility,  or  an 
alternative  trading  system  registered  as 
a  broker  or  dealer. 

Security  futures  contract — a  legally 
binding  agret^ment  between  two  parties 
to  purchase  or  sell  in  the  future  a 
specific  quantity  of  shares  of  a  security 
(such  as  common  stock,  an  exchange- 
traded  fund,  or  ADR)  or  a  narrow-based 
security  index,  at  a  specified  price. 

Settlement  price — (1)  the  daily  price 
that  the  clearing  organization  uses  to 
mark  open  positions  to  market  for 
determining  profit  and  loss  and  margin 
calls.  (2)  the  price  at  which  open  cash 
settlement  contracts  are  settled  on  the 
last  trading  day  and  open  physical 
delivery  contracts  are  invoiced  for 
delivery 

Short — ( 1 )  the  selling  side  of  an  open 
futures  contract,  (2)  a  person  who  has 
sold  futures  contracts  that  are  still  open. 

Speculating — buying  and  selling 
futures  contracts  with  the  hope  of 
profiting  from  anticipated  price 
movements 

Spread — (1)  holding  a  long  position  in 
one  futures  contract  and  a  short  position 
in  a  related  futures  contract  or  contract 
month  in  order  to  profit  from  an 
anticipated  change  in  the  price 
relationship  between  the  two,  (2)  the 
price  difference  between  two  contracts 
or  contract  months 

Stop  limit  order — an  order  that 
becomes  a  limit  order  when  the  market 
trades  at  a  specified  price.  The  order  can 
only  be  filled  at  the  stop  limit  price  or 
better. 


Stop  loss  order — an  order  that 
becomes  a  market  order  when  the 
market  trades  at  a  specified  price.  The 
order  will  be  filled  at  whatever  price  the 
market  is  trading  at.  Also  called  a  stop 
order. 

Tick — the  smallest  price  change 
allowed  in  a  particular  contract. 

Trader — a  professional  speculator 
who  trades  for  his  or  her  own  account. 

I'nderlying  security — the  instrument 
on  which  the  security  futures  contract  is 
based  This  in.strument  can  be  an 
individual  equity  security  (including 
common  stock  and  certain  exchange- 
traded  funds  and  American  Depositary 
Receipts)  or  a  narrow-based  index. 

Volume — the  number  of  contracts 
bought  or  sold  during  a  specified  period 
of  time.  This  figure  includes  liquidating 
transactions. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below.  f)f  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutor\-  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  has  developed  sales  practice 
rules  governing  security  futures. ' 
Several  of  these  rules— NASD  Rule  2856 
and  IM-2110-7 — reference  a  security 
futures  risk  disclosure  statement 
("Statement").  The  proposed  rule 
change  contains  the  text  of  the 
Statement  to  be  used  by  members  in 
complying  with  these  rules,  and  any 
other  NASD  rules  that  may 
subsequently  reference  the  Statement. 
The  Statement  is  a  joint  effort  of  NASD, 
the  National  Futures  Association 
("NFA"),  the  New  York  Stock  Exchange, 
the  Chicago  Board  Options  Exchange, 
The  Options  Clearing  Corporation, 
Nasdaq  Liffe  Markets,  OneChicago,  and 
the  American  Stock  Exchange. 
Comments  on  this  Statement  also  have 
been  provided  by  the  staffs  of  the 


Commission  and  Commodity  Futures 
Trading  Commission  ("CFTC"). 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A{b)(6)  of  the  Act,-*  which 
requires,  among  other  things  that  the 
NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and.  in  general,  to 
protect  investors  and  the  public  interest. 
The  NASD  believes  that  the  proposed 
rule  change,  which  will  be  provided  to 
customers,  will  help  inform  customers 
of  the  potential  risks  of  security  futures. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  resuH  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change;  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

In  addition,  the  Commission  notes 
that  the  proposed  rule  change  has 
previously  been  noticed  pursuant  to 
section  19(b)(3)(B)  of  the  Act."- 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 


'  Sn-  .Se<  unties  Exchange  Act  Release  No  46186 
duly  II.  2002).  67  FK  47412  (July  18.  2002)  (SR- 
NASI>-2002-40). 


MS  V.S.C.  7Bo-3(b)(6). 

5  15  li.S.C.  78s(b)(3)(B).  See  Securities  Exchange 
Act  Release  No.  46612  (Octolwr  7.  2002). 
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the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2002-129  and  should  be 
submitted  by  November  7,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-26368  Filed  10-16-02:  8:45  ami 
BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46649;  File  No.  SR-NASD- 
2002-140] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Shareholder  Approval  for 
Stock  Option  Plans  or  Other 
Arrangements 

October  11,2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
9,  2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
October  10,  2002,  Nasdaq  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 


'■17CFR200.30-3(a)(12). 

■15  li.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  )ohn  D.  Nachmann.  Senior 
Attorney.  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director.  Division  of  Market  Regulation. 
C;ominission,  dated  October  10.  2002  (■•Amendment 
No.  1").  In  Amendment  No.  1.  Nasdaq  did  the 
following:  (1)  made  technical  corrections  to  its 
proposed  rule  language;  (2)  clarified  the  exceptions 
to  shareholder  approval  for  tax  qualified,  non- 


this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  4350{i)  ("NASD  Rule  4350(i)"  or 
"Rule")  to  strengthen  listing  standards 
relating  to  shareholder  approval  for 
stock  option  plans  or  other 
arrangements,  adopt  interpretative 
material  pertaining  to  shareholder 
approval  for  stock  option  plans  or  other 
arrangements,  and  to  make  related 
conforming  changes  to  NASD  Rules 
4310(c)(17)(A)  and  4320(15)(A). 

The  text  of  the  proposed  rule  ch^lnge 
is  below.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


Rule  4310.  Qualification  Requirements 
for  Domestic  and  Canadian  Securities 

(a)-(b)  No  change. 

(c)  In  addition  to  the  requirements 
contained  in  paragraph  (a)  or  (b)  above, 
and  unless  otherwise  indicated,  a 
security  shall  satisfy  the  following 
criteria  for  inclusion  in  Nasdaq: 

(1)-(16)  No  change. 

(17)  The  issuer  shall  be  required  to 
notify  Nasdaq  on  the  appropriate  form 
no  later  than  15  calendar  days  prior  to: 

(A)  establishing  or  materially 
amending  a  stock  option  plan,  purchase 
plan  or  other  arrangement  pursuant  to 
which  stock  may  be  acquired  by 
officers,  [or]  directors,  employees,  or 
consultants  without  shareholder 
approval;  or 

(B)-(D)  No  change. 

{18)-{29)  No  change. 

(d)  No  change. 
***** 

Rule  4320.  Qualification  Requirements 
for  Non-Canadian  Foreign  Securities 
and  American  Depositary  Receipts 

(a)-(d)  No  change. 

(e)  In  addition  to  the  requirements 
contained  in  paragraphs  (a),  (b)  or  (c), 
and  (d),  the  security  shall  satisf\'  the 
following  criteria  for  inclusion  in 
Nasdaq: 

(1)-(14)  No  change. 

(15)  The  issuer  shall  be  required  to 
notify  Nasdaq  on  the  appropriate  form 
no  later  than  15  calendar  days  prior  to: 

(A)  establishing  or  materially 
amending  a  stock  option  plan,  purchase 


discriminalorv  emplDvee  benefit  plan.s.  parnllrl 
nonqualified  plans,  and  plans  relating  to  an 
acquisition  or  merger:  and  (3]  clarified  in  iIip 
purpose  section  of  its  filing  that  it  was  proposing 
to  make  conforming  changes  to  N.'KSD  Rules 
4310(c)117)(A)  and  4320(15)(A|. 


plan  or  other  arrangement  pursuant  fo 
which  stock  may  be  acquired  by 
officers,  [or]  directors,  employees,  or 
consultants  without  shareholder 
approval:  or 

(B)-(D)  No  change. 

(16)-{25)  No  change. 

(f)  No  change. 


Rule  4350.  Quantitative  Listing 
Requirements  for  Nasdaq  National 
Market  and  Nasdaq  SmallCap  Market 
Issuers  Except  for  Limited  Partnerships 

(a)-(h)  No  change. 

(i)  Shareholder  Approval. 

(1)  Each  issuer  shall  require 
shareholder  approval  I  of  a  plan  or 
arrangement  under  subparagraph  (A) 
below,  or]  prior  to  the  issuance  of 
designated  securities  under 
subparagraph  (AJ.  (B),  (C).  or  (D)  below: 

(A)  when  a  stock  option  or  purchase 
plan  is  to  be  established  or  materially 
amended  or  other  arrangement  made 
pursuant  to  which  options  or  stock  may 
be  acquired  by  officers,  [or]  directors. 
employees,  or  consultants,  except  for: 

(ij  warrants  or  rights  issued  generally 
to  all  security  holders  of  the  company: 
or 

(iij  [broadly  based  plans  or 
arrangements  including  other 
employees  [e.g.  ESOPs).]  tax  qualified, 
non-discriminatory  employee  benefit 
plans  (e.g..  plans  that  meet  the 
requirements  of  Section  401lal  or  423  of 
the  Internal  Revenue  Code  I  or  parallel 
nonqualified  plans,  provided  such  plans 
are  approved  by  the  issuer's 
compensation  committee  or  a  majority 
of  the  issuer's  independent  directors:  or 

(Hi)  plans  relating  to  an  acquisition  or 
merger  as  permitted  under  lM-4350-5: 
or 

(iv)  [In  a  case  where  the  shares  are] 
issuances[ed)  to  a  person  not  previously 
an  employee  [d  by]  or  director  of  the 
companv.  as  an  inducement  (essentiall 
material  to  the  individuals  entering 
into  [an]  employment  [contract]  with 
the  company,  provided  such  issuances 
are  approved  by  the  issuer's 
compensation  committee  or  a  majority 
of  the  issuer's  independent  directors. 
[shareholder  approval  will  generally  not 
be  required.  The  establishment  of  a  plan 
or  arrangement  under  which  the  amount 
of  securities  that  may  be  issued  does  not 
exceed  the  lesser  of  1%  of  the  number 
of  shares  of  common  stock.  1%  of  the 
voting  power  outstanding,  or  25,000 
shares  will  not  generally  require 
shareholder  approval.] 

(B)-(D)  No  change. 

(2)-(6)  No  change. 

(j)-(l)  No  change. 


Federal  Register / Vol.  67,  No.  201 /Thursday,  October  17,  2002 /Notices 


64175 


64174 


Federal  Register / Vol.  67,  No.  201  / Thursday.  October  17.  2002 /Notices 


IM-4350-5.  Shareholder  Approval  for 
Stock  Option  Plans  or  Other 
Arrangements 

Employee  ownership  of  company 
stock  can  be  an  effective  tool  to  align 
employee  interests  with  those  of  other 
shareholders.  Stock  option  plans  can 
also  assist  in  the  recruitment  and 
retention  of  employees,  which  is 
especially  critical  to  young,  growing 
companies,  or  companies  with 
insufficient  cash  resources  to  attract 
and  retain  highly  qualified  employees 
However,  these  plans  can  potentially 
dilute  shareholder  interests.  As  such. 
Rule  4350(i)ll)(AI  ensures  that 
shareholders  have  a  voice  in  the  use  of 
stock  option  plans,  given  this  potential 
for  dilution. 

Rule  4350(11(1  II Al  provides  an 
exception  to  the  requirement  for 
shareholder  approval  for  warrants  or 
rights  offered  generally  to  all 
shareholders.  In  addition,  an  exception 
is  provided  for  tax  qualified,  non- 
discriminatory employee  benefit  plans 
as  these  plans  are  regulated  under  the 
Internal  Revenue  Code  and  Treasury 
Department  regulations.  Along  with  tax 
qualified,  non-discriminatory  employee 
benefit  plans,  the  Rule  also  provides  an 
exception  for  parallel  nonqualified 
plans. ' 

Further,  there  is  an  exception  for 
inducement  grants  to  new  employees 
because  in  these  cases  a  company  has 
an  arm 's  length  relationship  with  the 
new  employees,  and  its  interests  are 
directly  aligned  with  the  shareholders. 
Inducement  grants  for  these  purposes 
include  grants  of  options  or  stock  to  new 
employees  in  connection  with  a  merger 
or  acquisition. 

In  addition,  plans  involving  a  merger 
or  acquisition  do  not  require 
shareholder  approval  in  two  situations. 
First,  shareholder  approval  will  not  be 
required  to  convert,  replace  or  adjust 
outstanding  options  or  other  equity 
compensation  awards  to  reflect  the 
transaction.  Second,  shares  available 
under  certain  plans  acquired  in 
acquisitions  and  mergers  may  be  used 
for  certain  post-transaction  grants 
without  further  shareholder  approval. 
This  exception  applies  to  situations 
where  the  party  which  is  not  a  listed 
company  following  the  transaction  has 
shares  available  for  grant  under  pre- 
existing plans  that  were  previously 
approved  by  shareholders.  These  shares 
may  be  used  for  post-transaction  grants 
of  options  and  other  equity  awards  by 
the  listed  company  (after  appropriate 
adjustment  of  the  number  of  shares  to 
reflect  the  transaction!,  either  under  the 
pre-existing  plan  or  another  plan, 
without  further  shareholder  approval,  so 


long  as  (II  the  time  during  which  those 
shares  are  available  for  grants  is  not 
extended  bevond  the  period  when  they 
would  have  been  available  under  the 
pre-existing  plan,  absent  the 
transaction,  and  (21  such  options  and 
other  awards  are  not  granted  to 
individuals  who  were  employed  by  the 
granting  company  at  the  time  the 
merger  or  acquisition  was 
consummated.  Nasdaq  would  view  a 
plan  adopted  in  contemplation  of  the 
merger  or  acquisition  transaction  as  not 
pre-existing  for  purposes  of  this 
exception.  This  exception  is  appropriate 
because  it  will  not  result  in  any  increase 
in  the  aggregate  potential  dilution  of  the 
combined  enterprise.^ 

Irfducement  grants,  tax  qualified  non- 
discriminatory benefit  plans,  and 
parallel  nonqualified  plans  are  subject 
to  approval  by  either  the  issuer's 
compensation  committee,  or  a  majority 
of  the  issuer's  independent  directors.  It 
should  also  be  noted  that  a  company 
would  not  be  permitted  to  use 
repurchased  shares  to  fund  option  plans 
or  grants  without  prior  shareholder 
approval. 
Footnotes  to  IM— 4350-5 

'  The  term  "parallel  nonqualified  plan" 
means  a  plan  that  is  a  "pension  plan"  within 
the  meaning  of  the  Employee  Retirement 
Income  Security  Act  I"ER1SA"I.  29  U.S.C. 
<j  1002  11999).  that  is  designed  to  work  in 
parallel  with  a  plan  intended  to  be  qualified 
under  Internal  Revenue  Code  Section  4011a). 
to  provide  Ix'nefits  that  exceed  the  limits  set 
forth  in  Internal  Revenue  Code  Section  402lg) 
Ithe  section  that  limits  an  employee's  annual 
pre-ta.\  contributions  to  a  401(kl  plan). 
Internal  Revenue  Code  Section  401(aj(17l 
Ithe  section  that  limits  the  amount  of  an 
employee's  compensation  that  can  be  taken 
into  account  for  plan  purposesi  and/or 
Internal  Revenue  Code  Section  415  (the 
section  that  limits  the  contributions  and 
benefits  under  qualified  plans)  and /or  any 
successor  or  similar  limitations  that  may 
thereafter  be  enacted.  However,  a  plan  will 
not  be  considered  a  parallel  nonqualified 
plan  unless  111  it  covers  all  or  substantially 
all  employees  of  an  employer  who  are 
participants  in  the  related  qualified  plan 
whose  annual  compensation  is  in  excess  of 
the  limit  of  Code  Section  401(a)ll7j(orany 
successor  or  similar  limitation  that  may 
hereafter  be  enacted)  and  (2)  its  terms  are 
substantially  the  same  as  the  qualified  plan 
that  It  parallels  except  for  the  elimination  of 
the  limitations  described  in  the  preceding 
sentence. 

^  Note  that  any  such  shares  reserved  for 
listing  in  connection  with  the  transaction 
would  be  counted  by  Sasdaq  in  determining 
whether  the  transaction  involved  the 
issuance  of  20%  or  more  of  the  company's 
outstanding  common  stock  and  thus  required 
shareholder  approval  under  Rule 
435011111 II  Dl. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  chemge  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Rule  4350(i)(l)(A)  generally 
requires  shareholder  approval  for  all 
stock  option  plans  or  other 
arrangements  in  which  officers  or 
directors  participate.  However,  the  Rule 
contains  an  exception  for  broadly  based 
plans,  that  is,  plans  in  which  at  least  a 
majority  of  the  eligible  participants  are 
not  officers  or  directors  and  at  least  a 
majority  of  the  grants  go  to  employees 
other  than  officers  and  directors. 
Consistent  with  recent  remarks  by 
President  Bush  and  SEC  Chairman  Pitt, 
and  in  order  to  enhance  investor 
confidence,  Nasdaq  now  proposes  to 
delete  the  exception  for  broadly  based 
plans  and  expand  the  Rule  to  generally 
require  that  all  plans  will  be  subject  to 
shareholder  approval. 

Nasdaq  also  proposes  to  eliminate  the 
de  minimis  exception  to  the  Rule,  which 
allows  for  the  grant  of  the  lesser  of  1  % 
of  the  number  of  shares  of  common 
stock  or  25,000  shares,  without 
shareholder  approval.  Nasdaq  believes 
that  this  exception  is  not  in  accord  with 
the  concept  of  restricting  the  use  of 
imapproved  options. 

The  remaining  exception  for  warrants 
or  rights  offered  generally  to  all 
shareholders  would  be  retained.  In 
addition,  shareholder  approval  would 
not  be  required  for  tax  qualified,  non- 
discriminatory benefit  plans  as  these 
plans  are  regulated  under  the  Internal 
Revenue  Code  and  Treasury  Department 
regulations.  Along  with  tax  qualified, 
non-discriminatory  employee  benefit 
plans,  the  Rule  also  proposes  an 
exception  for  parallel  nonqualified 
plans.  The  Nasdaq  represents  that  the 
proposed  amendments  to  the  Rule 
would  have  no  effect  on  any 
shareholder  approval  or  other 
requirements  under  the  Internal 
Revenue  Code  or  other  applicable  laws 
or  requirements  for  such  plans. 
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Further,  the  exception  for  inducement 
grants  to  new  employees  would  be 
retained  because  in  these  cases  a 
company  has  an  arm's  length 
relationship  with  the  new  employees, 
and  its  interests  are  directly  aligned 
with  the  shareholders.  Inducement 
grants  for  these  purposes  would  include 
grants  of  options  or  stock  to  new 
employees  in  connection  with  a  merger 
or  acquisition. 

In  addition,  the  proposed 
amendments  to  the  Rule  would  make 
clear  that  plans  involving  a  merger  or 
acquisition  would  not  require 
shareholder  approval  in  two  situations. 
First,  shareholder  approval  will  not  be 
required  to  convert,  replace  or  adjust 
outstanding  options  or  other  equity 
compensation  awards  to  reflect  the 
transaction.  Second,  shares  available 
under  certain  plans  acquired  in 
acquisitions  and  meigms  may  be  used 
for  certain  post-transaction  grants 
without  further  shareholder  approval. 
This  exception  applies  to  situations 
where  the  party  wmich  is  not  a  listed 
company  following  the  transaction  has 
shares  available  for  grant  under  pre- 
existing plans  that  were  previously 
approved  by  shareholders.  These  shares 
may  be  used  for  post-transaction  grants 
of  options  and  otiier  equity  awards  by 
the  listed  company  (after  appropriate 
adjustment  of  the  number  of  shares  to 
reflect  the  transaction),  either  imder  the 
pre-existing  plan  or  another  plan, 
without  further  shareholder  approval,  so 
long  as  (1)  the  time  dining  which  those 
shares  are  available  for  grants  is  not 
extended  beyond  the  period  when  they 
would  have  been  available  under  the 
pre-existing  plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 
are  not  granted  to  individuals  who  were 
employed  by  the  granting  company  at 
the  time  the  merger  or  acquisition  was 
consummated.  Nasdaq  would  view  a 
plan  adopted  in  contemplation  of  the 
merger  or  acquisition  transaction  as  not 
pre-existing  for  purposes  of  this 
exception.  Nasdaq  believes  that  this 
exception  is  appropriate  because  it 
believes  that  it  will  not  result  in  any 
increase  in  the  aggregate  potential 
dilution  of  the  combined  enterprise. 

Under  the  proposed  amendments  to 
the  Rule,  inducement  grants,  tax 
qualified,  non-discriminatory  benefit 
plans,  and  parallel  nonqualified  plans 
are  subject  to  approval  by  either  the 
issuer's  compensation  committee,  or  a 
majority  of  the  issuer's  independent 
directors.  It  should  also  be  noted  that  a 
company  would  not  be  permitted  to  use 
repmx:hased  shares  to  fund  options 
without  prior  shareholder  approval. 
The  proposed  amendments  to  the 
Rule  also  clarify  that  material 


amendments  to  plans  will  require 
shareholder  approval.  Nasdaq  will 
continue  to  provide  guidance  as  to  what 
constitutes  a  material  amendment  to  a 
plan.  Nasdaq  currently  determines  the 
existence  of  a  material  amendment  to  a 
plan  consistent  with  the  Commission's 
position  under  former  Rule  16b-3  of  the 
Act.  In  particular,  Nasdaq  looks  to 
whether  there  is  a  material  change  to: 
(1)  The  benefits  available  to  potential 
recipients  under  the  plan;  (2)  the 
number  of  shares  available  under  the 
plan;  or  (3)  the  class  of  eligible 
participants  under  the  plan.  Nasdaq  is 
considering  whether  these  factors  can  be 
refined,  and  may  provide  further 
guidance  following  this  consideration. 

With  respect  to  implementation  of  the 
proposed  amendments  to  the  Rule, 
Nasdaq  proposes  that  the  amended  Rule 
become  effective  upon  SEC  approval, 
and  that  existing  plans  be 
grandfathered.  Nasdaq  represents  that 
any  material  modification  to  plans  in 
place  or  adopted  after  the  effective  date 
of  the  Rule  would  require  shareholder 
approval. 

Lastly,  Nasdaq  proposes  to  make 
conforming  changes  to  NASD  Rules 
4310(c)(17){A)  and  4320(e)(15)(A}. 
These  proposed  changes  will  require 
issuers  to  notify  Nasdaq  on  the 
appropriate  form  no  later  than  15 
calendar  days  prior  to  establishing  or 
materially  amending  a  stock  option 
plan,  purchase  plan  or  other 
arrangement  pursuant  to  which  stock 
may  be  acquired  by  officers,  directors, 
employees,  or  consultants  without 
shareholder  approval. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  Section  15A  of 
the  Act,*  in  general  and  with  Section 
15A(b)(6)  of  the  Act,^  in  particular,  in 
that  the  proposed  rule  change  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest.  As 
previously  noted,  Nasdaq  believes  that 
the  proposed  rule  change  will 
strengthen  shareholder  approval 
requirements  with  respect  to  stock 
option  plans. 


M5  U.S.C.  780-3. 
MS  U.S.C.  78o-3{6). 


B.  Self-Regulator\'  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  in  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Conunission,  450  Fifth 
Sti-eet,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-140  and  should  be 
submitted  by  November  7,  2002. 
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For  the  Commission,  by  the  Division  uf 
Market  Regulation,  pursuant  to  delegated 
duthfirit\  '• 

Margaret  H.  .VfcFarland. 
Deputy  SecTPtary- 
(FR  Doc.  02-26457  Filed  10-16-02;  8:45  am) 

8ILUNG  COOC  8010-01 -P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46613;  File  No.  SR-NFA- 
2002-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Effectiveness  of 
Proposed  Rule  Ctiange  by  ttie  National 
Futures  Association  Concerning  Risk 
Disclosure  for  Security  Futures 
Contracts 

October  7,  2002. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-7  under  the 
Act.-  notice  is  hereby  given  that  on 
September  27.  2002,  the  National 
Futures  Association  ( "NFA ')  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  changes  described  in 
Items  I.  II.  and  III  below,  which  Item.s 
have  been  prepared  by  the  NFA.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons.  NFA 
also  has  filed  the  proposed  rule  change 
with  the  Commodity  Futures  Trading 
Commission  ( "CFTC").  On  September 
25,  2002,  NFA  submitted  the  proposed 
rule  changes  to  the  CFTC  for  approval 
and  invoked  the  "ten-day"  provision  of 
Section  17(j)  of  the  Commodity 
Exchange  Act  ("CEA"). ' 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

Section  15A(k)  of  the  Act-*  makes 
NFA  a  national  securities  association  for 
the  limited  purpose  of  regulating  the 
activities  of  members  who  are  registered 
as  brokers  or  dealers  in  security  futures 
products  under  Section  15(b)(ll)  of  the 
Act."'  The  interpretive  notice  regarding 
the  risk  disclosure  statement  for  security 
futures  contracts  will  apply  to  these 
Members. 

The  proposed  interpretive  notice 
identifies  the  risk  disclosure  statement 
that  Members  and  Associates  who  are 
not  members  of  NASD  are  required  to 


■M-CFK  200  ■iO-3|a)(12) 

'  15  L'  S  C   78s(b)(7). 

M7CFR240.19l)-7 

J7U.S.C.  211 

*  15  U.S.C.  78o-3(li). 

MSU.S,C.78o(b)(ll) 


provide  to  a  customer  at  or  before  the 
time  the  member  approves  the  account 
to  trade  security  futures  products.  The 
text  of  that  notice  and  the  risk 
disclosure  statement  follow. 

NFA  Compliance  Rule  2-30(b):  Risk 
Disclosure  Statement  for  Security 
Futures  Contracts;  Interpretive  Notice 

NFA  Compliance  Rule  2-30(b) 
requires  Members  and  Associates  who 
are  not  members  of  NASD  to  provide  a 
disclosure  statement  for  security  futures 
products  to  a  customer  at  or  before  the 
time  the  Member  approves  the  account 
to  trade  security  futures  products.  NFA 
Clompliance  Rule  2-30(j)(l)  requires 
these  Members  and  Associates  to  make 
a  record  of  when  the  disclosure 
statement  was  provided,  and 
Compliance  Rule  2-29(j)(12)  prohibits 
Members  who  are  registered  as  brokers 
and  dealers  in  security  futures  products 
under  Section  15(b)(ll)  of  the  Securities 
Exchange  Art  from  including  anything 
other  than  basic  information  in 
promotional  material  unless  the 
promotional  material  is  preceded  or 
accompanied  by  the  disclosure 
statement.'-  The  disclosure  statement  for 
security  futures  products  referred  to  in 
these  Rules  is  a  uniform  statement  that 
has  been  jointly  developed  by  NFA, 
NASD,  and  a  number  of  securities  and 
futures  exchanges. 

The  uniform  disclosure  statement, 
which  is  titled  "Risk  Disclosure 
Statement  for  Security  Futures 
Contracts,"  can  be  downloaded  from 
NFA's  website  at  www. nfa.futures.org. 
Copies  are  also  available  by  calling 
NFA's  Information  Center  at  800-621- 
3570.^ 

Members  must  be  able  to  demonstrate 
to  NFA,  during  an  audit,  that  they 
provided  the  disclosure  statement  as 
required.  Members  are  not,  however, 
required  to  obtain  a  written 
acknowledgment  from  the  customer 
regarding  the  disclosure  statement. 
***** 

Risk  Disclosure  Statement  for  Security 
Futures  Contracts 

This  disclosure  statement  discusses 
the  characteristics  and  risks  of 
standardized  security  futures  contracts 
traded  on  regulated  U.S.  exchajiges.  At 
present,  regulated  exchanges  are 
authorized  to  list  futures  contracts  on 
individual  equity  securities  registered 
under  the  Securities  Exchange  Act  of 
1934  (including  common  stock  and 
certain  exchange-traded  funds  and 
American  Depositary  Receipts),  as  well 


"'  NA.SD  members  are  subject  to  equivalent  NA.SD 
requirenn'iil.s 

'There  is  a  small  charge  for  hulk  orders. 


as  narrow-based  security  indices. 
Futures  on  other  types  of  securities  and 
options  on  security  futures  contracts 
may  be  authorized  in  the  future.  The 
glossary  of  terms  appears  at  the  end  of 
the  document. 

Customers  should  be  aware  that  the 
examples  in  this  document  are 
exclusive  of  fees  and  commissions  that 
may  decrease  their  net  gains  or  increase 
their  net  losses.  The  examples  also  do 
not  include  tax  consequences,  which 
may  differ  for  each  customer. 

Section  1 — Risks  of  Security  Futures 

1.1.  Risks  of  Security  Futures 
Transactions 

Trading  security  futures  contracts 
may  not  be  suitable  for  all  investors. 
You  may  lose  a  substantial  amount  of 
money  in  a  very  short  period  of  time. 
The  amount  you  may  lose  is  potentially 
unlimited  and  can  exceed  the  amount 
you  originally  deposit  with  your  broker. 
This  is  because  futures  trading  is  highly 
leveraged,  with  a  relatively  small 
amount  of  money  used  to  establish  a 
position  in  assets  having  a  much  greater 
value.  If  you  are  uncomfortable  with 
this  level  of  risk,  you  should  not  trade 
security  futures  contracts. 

1.2.  General  Risks 

•  Trading  security  futures  contracts 
involves  risk  and  may  result  in 
potentially  unlimited  losses  that  are 
greater  than  the  amount  you  deposited 
with  your  broker.  As  with  any  high  risk 
financial  product,  you  should  not  risk 
any  funds  that  you  cannot  afford  to  lose, 
such  as  your  retirement  savings, 
medical  and  other  emergency  funds, 
funds  set  aside  for  purposes  such  as 
education  or  home  ownership,  proceeds 
from  student  loans  or  mortgages,  or 
funds  required  to  meet  your  living 
expenses. 

•  Be  cautious  of  claims  that  you  can 
make  large  profits  from  trading  security 
futures  contracts.  Although  the  high 
degree  of  leverage  in  security  futures 
contracts  can  result  in  large  and 
immediate  gains,  it  can  also  result  in 
large  and  immediate  losses.  As  with  any 
financial  product,  there  is  no  such  thing 
as  a  "sure  winner." 

•  Because  of  the  leverage  involved 
and  the  nature  of  security  futures 
contract  transactions,  you  may  feel  the 
effects  of  your  losses  immediately.  Gains 
and  losses  in  security  futures  contracts 
are  credited  or  debited  to  your  account, 
at  a  minimum,  on  a  daily  basis.  If 
movements  in  the  markets  for  security 
futures  contracts  or  the  underlying 
security  decrease  the  value  of  your 
positions  in  security  futures  contracts, 
you  may  be  required  to  have  or  make 
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additional  funds  available  to  your 
carrying  firm  as  margin.  If  your  account 
is  under  the  minimum  margin 
requirements  set  by  the  exchange  or  the 
brokerage  firm,  your  position  may  be 
liquidated  at  a  loss,  and  you  will  be 
liable  for  the  deficit,  if  any,  in  your 
account.  Margin  requirements  are 
addressed  in  Section  4. 

•  Under  certain  market  conditions,  it 
may  be  difficult  or  impossible  to 
liquidate  a  position.  Generally,  you 
must  enter  into  an  offsetting  transaction 
in  order  to  liquidate  a  position  in  a 
security  futures  contract.  If  you  cannot 
liquidate  your  position  in  security 
futures  contracts,  you  may  not  be  able 
to  realize  a  gain  in  the  value  of  your 
position  or  prevent  losses  from 
mounting.  This  inability  to  liquidate 
could  occur,  for  example,  if  trading  is 
halted  due  to  unusual  trading  activity  in 
either  the  security  futures  contract  or 
the  imderlying  security;  if  trading  is 
halted  due  to  recent  news  events 
involving  the  issuer  of  the  underlying 
security;  if  systems  failures  occur  on  an 
exchange  or  at  the  firm  carrying  your 
position;  or  if  the  position  is  on  an 
illiquid  market.  Even  if  you  can 
liquidate  your  position,  you  may  be 
forced  to  do  so  at  a  price  that  involves 

a  large  loss. 

•  Under  certain  market  conditions,  it 
may  also  be  difficult  or  impossible  to 
manage  your  risk  from  open  security 
futures  positions  by  entering  into  an 
equivalent  but  opposite  position  in 
another  contract  month,  on  another 
market,  or  in  the  underlying  security. 
This  inability  to  take  positions  to  limit 
your  risk  could  occur,  for  example,  if 
trading  is  halted  across  markets  due  to 
unusual  trading  activity  in  the  security 
futures  contract  or  the  underlying 
security  or  due  to  recent  news  events 
involving  the  issuer  of  the  underlying 
security. 

•  Under  certain  market  conditions, 
the  prices  of  security  futures  contracts 
may  not  maintain  their  customary  or 
anticipated  relationships  to  the  prices  of 
the  underlying  security  or  index.  These 
pricing  disparities  could  occur,  for 
example,  when  the  market  for  the 
security  futures  contract  is  illiquid, 
when  the  primary  market  for  the 
underlying  seciu-ity  is  closed,  or  when 
the  reporting  of  transactions  in  the 
underlying  security  has  been  delayed. 
For  index  products,  it  could  also  occur 
when  trading  is  delayed  or  halted  in 
some  or  all  of  the  securities  that  make 
up  the  index. 

•  You  may  be  required  to  settle 
certain  security  futures  contracts  with 
physical  delivery  of  the  underlying 
security.  If  you  hold  your  position  in  a 
physically  settled  security  futures 


contract  until  the  end  of  the  last  trading 
day  prior  to  expiration,  you  will  be 
obligated  to  make  or  take  delivery  of  the 
underlying  securities,  which  could 
involve  additional  costs.  The  actual 
settlement  terms  may  vary  from  contract 
to  contract  and  exchange  to  exchange. 
You  should  carefully  review  the 
settlement  and  delivery  conditions 
before  entering  into  a  security  futures 
contract.  Settlement  and  delivery  are 
discussed  in  Section  5. 

•  You  may  experience  losses  due  to 
systems  failures.  As  with  any  financial 
transaction,  you  may  experience  losses 
if  your  orders  for  security  futures 
contracts  cannot  be  executed  normally 
due  to  systems  failures  on  a  regulated 
exchange  or  at  the  brokerage  firm 
carrying  your  position.  Your  losses  may 
be  greater  if  the  brokerage  firm  carrying 
your  position  does  not  have  adequate 
back-up  systems  or  procedures. 

•  AU  security  futures  contracts 
involve  risk,  and  there  is  no  trading 
strategy  that  can  eliminate  it.  Strategies 
using  combinations  of  positions,  such  as 
spreads,  may  be  as  risky  as  outright  long 
or  short  positions.  Trading  in  security 
futures  contracts  requires  knowledge  of 
both  the  securities  and  the  futures 
markets. 

•  Day  trading  strategies  involving 
security  futures  contracts  and  other 
products  pose  special  risks.  As  with  any 
financial  product,  persons  who  seek  to 
purchase  and  sell  the  same  security 
future  in  the  course  of  a  day  to  profit 
from  intra-day  price  movements  ("day 
traders")  face  a  number  of  special  risks, 
including  substantial  commissions, 
exposure  to  leverage,  and  competition 
with  professional  traders.  You  should 
thoroughly  understand  these  risks  and 
have  appropriate  experience  before 
engaging  in  day  trading.  The  special 
risks  for  day  traders  are  discussed  more 
fully  in  Section  7. 

•  Placing  contingent  orders,  if 
permitted,  such  as  "stop-loss"  or  "stop- 
limit"  orders,  will  not  necessarily  limit 
your  losses  to  the  intended  amount. 
Some  regulated  exchanges  may  permit 
you  to  enter  into  stop-loss  or  stop-limit 
orders  for  security  futures  contracts, 
which  are  intended  to  limit  your 
exposure  to  losses  due  to  market 
fluctuations.  However,  market 
conditions  may  make  it  impossible  to 
execute  the  order  or  to  get  the  stop 
price. 

•  You  should  thoroughly  read  and 
understand  the  customer  account 
agreement  with  your  brokerage  firm 
before  entering  into  any  transactions  in 
security  futures  contracts. 

•  You  should  thoroughly  understand 
the  regulatory  protections  available  to 
your  funds  and  positions  in  the  event  of 


the  failure  of  your  brokerage  firm.  The 
regulatory  protections  available  to  your 
funds  and  positions  in  the  event  of  the 
failure  of  your  brokerage  firm  may  vary 
depending  on,  among  other  factors,  the 
contract  you  are  trading  and  whether 
you  are  trading  through  a  securities 
account  or  a  futures  account.  Firms  that 
allow  customers  to  trade  security 
futures  in  either  securities  accounts  or 
futures  accounts,  or  both,  are  required  to 
disclose  to  customers  the  differences  in 
regulatory  protections  between  such 
accounts,  and,  where  appropriate,  how 
customers  may  elect  to  trade  in  either 
type  of  account. 

Section  2 — Description  of  a  Security 
Futures  Contract 

2.1.  What  Is  a  Security  Futures 
Contract? 

A  security  futures  contract  is  a  legally 
binding  agreement  between  two  parties 
to  purchase  or  sell  in  the  future  a 
specific  quantity  of  shares  of  a  security 
or  of  the  component  securities  of  a 
narrow-based  security  index,  at  a  certain 
price.  A  person  who  buys  a  security 
futures  contract  enters  into  a  contract  to 
purchase  an  underlying  security  and  is 
said  to  be  "long"  the  contract.  A  person 
who  sells  a  security  futures  contract 
enters  into  a  contract  to  sell  the 
underlying  security  and  is  said  to  be 
"short"  the  contract.  The  price  at  which 
the  contract  trades  (the  "contract  price") 
is  determined  by  relative  buying  and 
selling  interest  on  a  regulated  exchange. 

In  order  to  enter  into  a  security 
futures  contract,  you  must  deposit  funds 
with  your  brokerage  firm  equal  to  a 
specified  percentage  (usually  at  least  20 
percent)  of  the  current  market  value  of 
the  contract  as  a  performance  bond. 
Moreover,  all  security  futures  contracts 
are  marked-to-market  at  least  daily, 
usually  after  the  close  of  trading,  as 
described  in  Section  3  of  this  document. 
At  that  time,  the  account  of  each  buyer 
and  seller  reflects  the  amount  of  any 
gain  or  loss  on  the  security  futures 
contract  based  on  the  contract  price 
established  at  the  end  of  the  day  for 
settlement  purposes  (the  "daily 
settlement  price"). 

An  open  position,  cither  a  long  or 
short  position,  is  closed  or  liquidated  by 
entering  into  an  offsetting  transaction 
[i.e.,  an  equal  and  opposite  transaction 
to  the  one  that  opened  the  position) 
prior  to  the  contract  expiration. 
Traditionally,  most  futures  contracts  are 
liquidated  prior  to  expiration  through 
an  offsetting  transaction  and,  thus, 
holders  do  not  incur  a  settlement 
obligation. 

Examples: 


Federal  Register/Vol.  67,  No.  201 /Thursday,  October  17,  2002/Notices 


64179 


64178 


Federal  Register/ Vol.  67,  No.  201  / Thursday,  October  17,  2002 /Notices 


•  Investor  A  is  long  one  September 
XYZ  Corp.  futures  contract.  To  liquidate 
the  long  position  in  the  September  XYZ 
Corp.  hitures  contract.  Investor  A  would 
sell  an  identical  September  XYZ  Corp 
contract. 

•  Investor  B  is  short  one  December 
XYZ  Corp.  futures  contract.  To  liquidate 
the  short  position  in  the  December  XYZ 
Corp.  futures  contract.  Investor  B  would 
buy  an  identical  December  XYZ  Corp 
contract. 

Security  futures  contracts  that  are  not 
liquidated  prior  to  expiration  must  be 
settled  in  accordance  with  the  terms  of 
the  contract.  Some  security  futures 
contracts  are  settled  by  physical 
delivery  of  the  underlying  security  At 
the  expiration  of  a  security  futures 
contract  that  is  settled  through  physical 
delivery,  a  person  who  is  long  the 
contract  must  pay  the  final  settlement 
price  set  by  the  regulated  exchange  or 
the  clearing  organization  and  take 
delivery  of  the  underlying  shares. 
Conversely,  a  person  who  is  short  the 
contract  must  make  delivery  of  the 
underlying  shares  in  exchange  fr)r  the 
final  settlement  price. 

Other  security  futures  contracts  are 
settled  through  cash  settlement.  In  this 
case,  the  underlying  security  is  not 
delivered.  Instead,  any  positions  in  such 
securitv  futures  contracts  that  are  open 
at  the  end  of  the  last  tradmg  day  are 
settled  through  a  final  cash  payment 
based  on  a  final  settlement  price 
determined  by  the  exchange  or  clearing 


organization.  Once  this  payment  is 
made,  neither  party  has  any  further 
obligations  on  the  contract. 

Physical  delivery  and  cash  settlement 
are  discussed  more  fully  in  Section  5. 

2.2.  Purposes  of  Security  Futures 

Security  futures  contracts  can  be  used 
for  speculation,  hedging,  and  risk 
management.  Security  futures  contracts 
do  not  provide  capital  growth  or 
income. 

Speculation 

Speculators  are  individuals  or  firms 
who  seek  to  profit  from  anticipated 
increases  or  decreases  in  futures  prices. 
A  speculator  who  expects  the  price  of 
the  underlying  instrument  to  increase 
will  buy  the  security  futures  contract.  A 
spet.ulator  who  expects  the  price  of  the 
underlymg  instrument  to  decrease  will 
sell  the  security  futures  contract. 
Speculation  involves  substantial  risk 
and  can  lead  to  large  losses  as  well  as 
profits. 

The  most  common  trading  strategies 
involving  security  futures  contracts  are 
buying  with  the  hope  of  profiting  from 
an  anticipated  price  increase  and  selling 
with  the  hope  of  profiting  from  an 
anticipated  price  decrease.  For  example, 
a  person  who  expects  the  price  of  XYZ 
stoc:k  to  increase  by  March  Ccm  buy  a 
March  XYZ  security  futures  contract, 
and  a  person  who  expects  the  price  of 
XYZ  stock  to  decrease  by  March  can  sell 
a  March  XYZ  securitv  futures  contract. 


The  following  illustrates  potential 
profits  and  losses  if  Customer  A 
purchases  the  security  futures  contract 
at  $50  a  share  and  Customer  B  sells  the 
same  contract  at  $50  a  share  (assuming 
100  shares  per  contract). 


Price  of  XYZ  at   '  Customer  A  :  Customer  B 
liquidation        '    profit/loss     '     profit/loss 

$55  

$50 

$45 

$500 

0 

-500 

-$500 

0 

500 

Speculators  may  also  enter  into 
spreads  with  the  hope  of  profiting  from 
an  expected  change  in  price 
relationships.  Spreaders  may  purchase  a 
contract  expiring  in  one  contract  month 
and  sell  another  contract  on  the  same 
underlying  security  expiring  in  a 
different  month  (e.g.,  buy  June  and  sell 
September  XYZ  single  stock  futures). 
This  is  commonly  referred  to  as  a 
"calendar  spread." 

Spreaders  may  also  purchase  and  sell 
the  same  contract  month  in  two 
different  but  economically  correlated 
security  futiu-es  contracts.  For  example, 
if  ABC  and  XYZ  are  both 
pharmaceutical  companies  and  an 
individual  believes  that  ABC  will  have 
stronger  growth  than  XYZ  between  now 
and  June,  he  could  buy  June  ABC 
futures  contracts  and  sell  June  XYZ 
futures  contracts.  Assuming  that  each 
contract  is  100  shares,  the  following 
illustrates  how  this  works. 


Opening  position 


Pnce  at  liq- 
uidation 


Gam  or  loss 


Price  at  liq- 
uidation 


Gam  or  loss 


Buy  ABC  at  50    

Sell  XYZ  at  45  

Net  Gam  or  Loss 


' r 

$53  1 
46 

$300 
-100 

$53 
50 

$300 

-500 

200 

200 

Speculators  can  also  engage  in 
arbitrage,  which  is  similar  to  a  spread 
except  that  the  long  and  short  positions 
occur  on  two  different  markets.  An 
arbitrage  position  c;an  be  established  by 
taking  an  economically  opposite 
position  in  a  security  futures  contract  on 
another  exchange,  in  an  options 
contract,  or  in  the  underlying  security. 

Hedging 

Generally  speaking,  hedging  involves 
the  purchase  or  sale  of  a  security  future 
to  reduce  or  offset  the  risk  of  a  position 


in  the  underlying  security  or  group  of 
securities  (or  a  close  economic 
equivalent).  A  hedger  gives  up  the 
potential  to  profit  from  a  favorable  price 
change  in  the  position  being  hedged  in 
order  to  minimize  the  risk  of  loss  from 
an  adverse  price  change. 

An  investor  who  wants  to  lock  in  a 
price  now  for  an  anticipated  sale  of  the 
underlying  security  at  a  later  date  can 
do  so  by  hedging  with  security  futures. 
For  example,  assume  an  investor  owns 
1 ,000  shares  of  ABC  that  have 


appreciated  since  he  bought  them.  The 
investor  would  like  to  sell  them  at  the 
current  price  of  $50  per  share,  but  there 
are  tax  or  other  reasons  for  holding  them 
until  September.  The  investor  could  sell 
ten  100-share  ABC  futures  contracts  and 
then  buy  back  those  contracts  in 
September  when  he  sells  the  stock. 
Assuming  the  stock  price  and  the 
futures  price  change  by  the  same 
amount,  the  gain  or  loss  in  the  stock 
will  be  offset  by  the  loss  or  gain  in  the 
futures  contracts. 


Price  in  Seplemtier 


Value  of 
1,000 

shares  of 
ABC 


Gam  or 
Loss  on  fu- 
tures 


Effective 
selling  pnce 


$40 

$50 


$40,000 
50,000 


310.000 
0 


$50,000 
50,000 


VoAt 
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Price  in  September 


Value  of 
1,000 

shares  of 
ABC 


Gain  or 
Loss  on  fu- 
tures 


Effective 
selling  price 


$60 


60,000 


10,000 


50,000 


Hedging  can  also  be  used  to  lock  in 
a  prige  now  for  an  anticipated  purchase 
of  the  stock  at  a  later  date.  For  example, 
assume  that  in  May  a  mutual  fund 
expects  to  buy  stocks  in  a  particular 
industry  with  the  proceeds  of  bonds  that 
will  mature  in  August.  The  mutual  fund 
can  hedge  its  risk  that  the  stocks  will 
increase  in  value  between  May  and 
August  by  purchasing  security  futures 
contracts  on  a  narrow-based  index  of 
stocks  from  that  industry.  When  the 
mutual  fund  buys  the  stocks  in  August, 
it  also  will  liquidate  the  security  futures 
position  in  the  index.  If  the  relationship 
between  the  security  futures  contract 
and  the  stocks  in  the  index  is  constant, 
the  profit  or  loss  from  the  futures 
contract  will  offset  the  price  change  in 
the  stocks,  and  the  mutual  fund  will 
have  locked  in  the  price  that  the  stocks 
were  selling  at  in  May. 

Although  hedging  mitigates  risk,  it 
does  not  eliminate  all  risk.  For  example, 
the  relationship  between  the  price  of  the 
security  futures  contract  and  the  price  of 
the  underlying  security  traditionally 
tends  to  remain  constant  over  time,  but 
it  can  and  does  vary  somewhat. 
Furthermore,  the  expiration  or 
liquidation  of  the  seciurity  futures 
contract  may  not  coincide  with  the 
exact  time  the  hedger  buys  or  sells  the 
underlying  stock.  Therefore,  hedging 
may  not  be  a  perfect  protection  against 
price  risk. 

Risk  Management 

Some  institutions  also  use  futiu-es 
contracts  to  manage  portfolio  risks 
without  necessarily  intending  to  change 
the  composition  of  their  portfolio  by 
buying  or  selling  the  underlying 
securities.  The  institution  does  so  by 
taking  a  security  futures  position  that  is 
opposite  to  some  or  all  of  its  position  in 
the  underlying  securities.  This  strategy 
involves  more  risk  than  a  traditional 
hedge  because  it  is  not  meant  to  be  a 
substitute  for  an  anticipated  purchase  or 
sale. 

2.3.  Where  Security  Futures  Trade 

By  law.  security  futures  contracts 
must  trade  on  a  regulated  U.S. 
exchange.  Each  regulated  U.S.  exchange 
that  trades  security  futiures  contracts  is 
subject  to  joint  regulation  by  the 
Securities  and  Exchange  Commission 
(SEC)  and  the  Commodity  Futures 
Trading  Commission  (CFTC). 


A  person  holding  a  position  in  a 
security  futures  contract  who  seeks  to 
liquidate  the  position  must  do  so  either 
on  the  regulated  exchange  where  the 
original  trade  took  place  or  on  another 
regulated  exchange,  if  any,  where  a 
fungible  security  futures  contract  trades. 
(A  person  may  also  seek  to  manage  the 
risk  in  that  position  by  taking  an 
opposite  position  in  a  comparable 
contract  traded  on  another  regulated 
exchange.) 

Security  futures  contracts  traded  on 
one  regulated  exchange  might  not  be 
fungible  with  security  futures  contracts 
traded  on  another  regulated  exchange 
for  a  variety  of  reasons.  Security  futures 
traded  on  different  regulated  exchanges 
may  be  non-fungible  because  they  have 
different  contract  terms  (e.g.,  size, 
settlement  method),  or  because  they  are 
cleared  through  different  clearing 
organizations.  Moreover,  a  regulated 
exchange  might  not  permit  its  security 
futures  contracts  to  be  offset  or 
liquidated  by  an  identical  contract 
traded  on  another  regulated  exchange, 
even  though  they  have  the  same 
contract  terms  and  are  cleared  through 
the  same  clearing  organization.  You 
should  consult  your  broker  about  the 
fungibility  of  the  contract  you  are 
considering  purchasing  or  selling, 
including  which  exchange(s).  if  any,  on 
which  it  may  be  offset. 

Regulated  exchanges  that  trade 
security  futures  contracts  are  required 
by  law  to  establish  certain  listing 
standards.  Changes  in  the  underlying 
security  of  a  security  futures  contract 
may,  in  some  cases,  cause  such  contract 
to  no  longer  meet  the  regulated 
exchange's  listing  standards.  Each 
regulated  exchange  will  have  rules 
governing  the  continued  trading  of 
seciu-ity  futures  contracts  that  no  longer 
meet  the  exchange's  listing  standards. 
These  rules  may,  for  example,  permit 
only  liquidating  trades  in  security 
futures  contracts  that  no  longer  satisfy 
the  listing  standards. 

2.4.  How  Security  Futures  Differ  From 
the  Underlying  Security 

Shares  of  common  stock  represent  a 
fractional  ownership  interest  in  the 
issuer  of  that  security.  Ownership  of 
securities  confers  various  rights  that  are 
not  present  with  positions  in  security 
futures  contracts.  For  example,  persons 
owning  a  share  of  common  stock  may  be 


entitled  to  vote  in  matters  affecting 
corporate  governance.  They  also  may  be 
entitled  to  receive  dividends  and 
corporate  disclosure,  such  as  annual 
and  quarterly  reports. 

The  purchaser  of  a  security  futures 
contract,  by  contrast,  has  only  a  contract 
for  future  delivery  of  the  underlying 
security.  The  purchaser  of  the  seciuity 
futures  contract  is  not  entitled  to 
exercise  any  voting  rights  over  the 
underlying  security  and  is  not  entitled 
to  any  dividends  that  may  be  paid  by 
the  issuer.  Moreover,  the  purchaser  of  a 
security  futures  contract  does  not 
receive  the  corporate  disclosures  that 
are  received  by  shareholders  of  the 
underlying  security,  although  such- 
corporate  disclosures  must  be  made 
publicly  available  through  the  SEC's 
EDGAR  system,  which  can  be  accessed 
at  httpi/Zv^ivw. sec.gov.  You  should 
review  such  disclosures  before  entering 
into  a  security  futures  contract.  See 
Section  9  for  further  discussion  of  the 
impact  of  corporate  events  on  a  security 
futures  contract. 

All  security  futures  contracts  are 
marked-to-market  at  least  daily,  usually 
after  the  close  of  trading,  as  described  in 
Section  3  of  this  document.  At  that  time, 
the  account  of  each  buyer  and  seller  is 
credited  with  the  amount  of  any  gain,  or 
debited  by  the  amount  of  any  loss,  on 
the  security  futures  contract,  based  on 
the  contract  price  established  at  the  end 
of  the  day  for  settlement  purposes  (the 
"daily  settlement  price").  By  contrast, 
the  purchaser  or  seller  of  the  underlying 
instrument  does  not  have  the  profit  and 
loss  from  his  or  her  investment  credited 
or  deb'ited  until  the  position  in  that 
instrument  is  closed  out. 

Naturally,  as  with  any  financial 
product,  the  value  of  the  security 
futures  contract  and  of  the  underlying 
security  may  fluctuate.  However, 
owning  the  underlying  security  does  not 
require  an  investor  to  settle  his  or  her 
profits  and  losses  daily.  By  contrast,  as 
a  result  of  the  mark-to-market 
requirements  discussed  above,  a  person 
who  is  long  a  security  futures  contract 
often  will  be  required  to  deposit 
additional  funds  into  his  or  her  account 
as  the  price  of  the  security  futures 
contract  decreases.  Similarly,  a  person 
who  is  short  a  security  futures  contract 
often  will  be  required  to  deposit 
additional  funds  into  his  or  her  account 
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as  the  price  of  the  security  hitures 
contract  increases. 

Another  significant  difference  is  that 
security  futures  contracts  expire  on  a 
specific  date.  L'nhke  an  owner  of  the 
underlying  security,  a  person  cannot 
hold  a  long  position  in  a  security  futures 
contract  for  an  extended  period  of  time 
in  the  hope  that  the  price  will  go  up  If 
you  do  not  liquidate  your  sec;urity 
futures  contract,  you  will  be  required  to 
settle  the  contract  when  it  expires, 
either  through  physical  delivery  or  cash 
settlement.  For  cash-settled  contracts  in 
particular,  upon  expiration,  an 
individual  will  no  longer  have  an 
economic  interest  in  the  securities 
underlying  the  security  futures  contract 

2.5.  Comparison  to  Options 

Although  security  futures  contracts 
share  some  characteristics  with  options 
on  securities  (options  contracts),  these 
products  are  also  different  in  a  number 
of  ways.  Below  are  some  of  the 
important  distinctions  between  equity 
options  contracts  and  security  futures 
contracts. 

If  you  purchase  an  options  contract, 
you  have  the  right,  but  not  the 
obligation,  to  buy  or  sell  a  security  prior 
to  the  expiration  date.  If  you  sell  an 
options  contract,  you  have  the 
obligation  to  buy  or  sell  a  security  prior 
to  the  expiration  date.  By  contrast,  if 
you  have  a  position  in  a  security  futures 
contract  (either  long  or  short),  you  have 
both  the  right  and  the  obligation  to  buy 
or  sell  a  security  at  a  future  date  The 
only  way  that  you  can  avoid  the 
obligation  incurred  by  the  security 
futures  contract  is  to  liquidate  the 
position  with  an  offsetting  contract. 

A  person  purchasing  an  options 
contract  runs  the  risk  of  losing  the 
purchase  price  (premium)  for  the  option 
contract.  Because  it  is  a  wasting  asset, 
the  purchaser  of  an  options  contract 
who  neither  liquidates  the  options 
contract  in  the  secondary  market  nor 
exercises  it  at  or  prior  to  expiration  will 
necessarily  lose  his  or  her  entire 
investment  in  the  options  contract. 
However,  a  purchaser  of  an  options 
contract  cannot  lose  more  than  the 
amount  of  the  premium.  Conversely,  the 
seller  of  an  options  contract  receives  the 
premium  and  assumes  the  risk  that  he 
or  she  will  be  required  to  buy  or  sell  the 
underlying  security  on  or  prior  to  the 
expiration  date,  in  which  event  his  or 
her  losses  may  exceed  the  amount  of  the 
premium  received.  Although  the  seller 
of  an  options  contract  is  required  to 
deposit  margin  to  reflect  the  risk  of  its 
obligation,  he  or  she  may  lose  many 
times  his  or  her  initial  margin  deposit. 
By  contrast,  the  purchaser  and  seller 
of  a  security  futures  contract  each  enter 


into  an  agreement  to  buy  or  sell  a 
specific  quantity  of  shares  in  the 
underlying  security.  Based  upon  the 
movement  in  prices  of  the  underlying 
se<:urity,  a  person  who  holds  a  position 
in  a  se«:urity  futures  contract  can  gain  or 
lose  many  times  his  or  her  initial  margin 
deposit.  In  this  respect,  the  benefits  of 
a  security  futures  contract  are  similar  to 
the  benefits  of  purchasing  an  option, 
while  the  risks  of  entering  into  a 
security  futures  contract  are  similar  to 
the  risks  of  selling  an  option.  Both  the 
purc:haser  and  the  seller  of  a  security 
futures  contract  have  daily  margin 
obligations  At  least  once  each  day. 
security  futures  contracts  are  marked-to- 
market  and  the  increase  or  decrease  in 
the  value  of  the  contract  is  credited  or 
debited  to  the  buyer  and  the  seller.  As 
a  result,  any  person  who  has  an  open 
position  in  a  security  futures  contract 
may  be  called  upon  to  meet  additional 
margin  requirements  or  may  receive  a 
credit  of  available  funds. 

Example  Assume  that  Customers  A  and  B 
each  anticipate  an  mcrease  in  the  market 
price  of  XYZ  stock,  which  is  currently  $50 
a  share.  Cluslomer  A  purchases  an  XYZ  50 
call  (covering  100  shares  of  XYZ  at  a 
premium  of  $5  per  share)  The  option 
premium  is  $500  ($5  per  share  «  100  shares) 
Customer  B  purchases  an  XYZ  security 
futures  contrail  (covering  100  shares  of 
XYZ).  The  total  value  of  the  contract  is  $5000 
($50  share  value  x  100  shares)  The  required 
margin  is  $1000  (or  20%  of  the  contract 
value) 


Pnce  of  XYZ  at 

Customer  A 

Customer  B 

exptratton 

profit/loss 

profit/loss 

65 

1000 

1500 

60 

500 

1000 

55  

0 

500 

50 

-500 

0 

45  

-500 
-500 

-500 

40  

-1000 

35  

-500 

-1500 

The  most  that  Customer  A  can  lose  is  $500. 
the  option  premium  Customer  A  breaks  even 
at  $55  per  share,  and  makes  money  at  higher 
prices  C.uslomer  B  may  lose  more  than  his 
initial  margin  deposit.  L'nlike  the  options 
premium,  the  margin  on  a  futures  contract  is 
not  a  cost  hut  a  performance  bond.  The  losses 
for  tkistomer  B  are  not  limited  by  this 
performance  bund  Rather,  the  losses  or  gains 
are  determined  by  the  settlement  price  of  the 
contract,  as  provided  in  the  example  above 
Note  that  if  the  pri(.e  of  XYZ  falls  to  $35  per 
share.  C:uslomer  \  loses  only  $500.  whereas 
Cu.stomerB  loses  $1,500. 

2.6.  Components  of  a  Security  Futures 
Contract 

Each  regulated  exchange  can  choose 
the  terms  of  the  security  futures 
contracts  it  lists,  and  those  terms  may 
differ  from  exchange  to  exchange  or 
contract  to  contract.  Some  of  those 


contract  terms  are  discussed  below. 
However,  you  should  ask  your  broker 
for  a  copy  of  the  contract  specifications 
before  trading  a  particular  contract. 

2.6.1.  Each  security  futures  contract 
has  a  set  size.  The  size  of  a  security 
futures  contract  is  determined  by  the 
regulated  exchange  on  which  the 
contract  trades.  For  example,  a  security 
futures  contract  for  a  single  stock  may 
be  based  on  100  shares  of  that  stock.  If 
prices  are  reported  per  share,  the  value 
of  the  contract  would  be  the  price  times 
100.  For  narrow-based  security  indices, 
the  value  of  the  contract  is  the  price  of 
the  component  securities  times  the 
multiplier  set  by  the  exchange  as  part  of 
the  contract  terms. 

2.6.2.  Security  futures  contracts 
expire  at  set  times  determined  by  the 
listing  exchange.  For  example,  a 
particular  contract  may  expire  on  a 
particular  day,  e.g.,  the  third  Friday  of 
the  expiration  month.  Up  until 
expiration,  you  may  liquidate  an  open 
position  by  offsetting  your  contract  with 
a  fungible  opposite  contract  that  expires 
in  the  same  month.  If  you  do  not 
liquidate  an  open  position  before  it 
expires,  you  will  be  required  to  make  or 
take  delivery  of  the  underlying  security 
or  to  settle  the  contract  in  cash  after 
expiration. 

2.6.3.  Although  security  futures 
contracts  on  a  particular  security  or  a 
narrow-based  security  index  may  be 
listed  and  traded  on  more  than  one 
regulated  exchange,  the  contract 
specifications  may  not  be  the  same. 
Also,  prices  for  contracts  on  the  same 
security  or  index  may  vary  on  different 
regulated  exchanges  because  of  different 
contract  specifications. 

2.6.4.  Prices  of  security  futures 
contracts  are  usually  quoted  the  same 
way  prices  are  quoted  in  the  underlying 
instrument.  For  example,  a  contract  for 
an  individual  security  would  be  quoted 
in  dollars  and  cents  per  share.  Contracts 
for  indices  would  be  quoted  by  an  index 
number,  usually  stated  to  two  decimal 
places. 

2.6.5.  Each  security  futures  contract 
has  a  minimum  price  fluctuation  (called 
a  tick),  which  may  differ  from  product 
to  product  or  exchange  to  exchange.  For 
example,  if  a  particular  security  futures 
contract  has  a  tick  size  of  le,  you  can 
buy  the  contract  at  $23.21  or  $23.22  but 
not  at  $23,215. 

2.7.  Trading  Halts 

The  value  of  your  positions  in 
security  futures  contracts  could  be 
affected  if  trading  is  halted  in  either  the 
security  futures  contract  or  the 
underlying  security.  In  certain 
circumstances,  regulated  exchanges  are 
required  by  law  to  halt  trading  in 
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security  futures  contracts.  For  example, 
trading  on  a  particular  security  futures 
contract  must  be  halted  if  trading  is 
halted  on  the  listed  market  for  the 
underlying  security  as  a  result  of 
pending  news,  regulatory  concerns,  or 
market  volatility.  Similarly,  trading  of  a 
security  futures  contract  on  a  narrow- 
based  security  index  must  be  halted 
imder  such  circumstances  if  trading  is 
halted  on  securities  accounting  for  at 
least  50  percent  of  the  market 
capitalization  of  the  index.  In  addition, 
regulated  exchanges  are  required  to  halt 
trading  in  all  security  futures  contracts 
for  a  specified  period  of  time  when  the 
Dow  Jones  Industrial  Average  ("DJIA") 
experiences  one-day  declines  of  10-,  20- 
and  30-percent.  The  regulated 
exchanges  may  also  have  discretion 
under  their  rules  to  halt  trading  in  other 
circumstances — such  as  when  the 
exchange  determines  that  the  halt 
would  be  advisable  in  maintaining  a  fair 
and  orderly  market". 

A  trading  halt,  either  by  a  regulated 
exchange  that  trades  security  futures  or 
an  exchange  trading  the  underlying 
security  or  instrument,  could  prevent 
you  from  liquidating  a  position  in 
security  futures  contracts  in  a  timely 
manner,  which  could  prevent  you  from 
liquidating  a  position  in  security  futures 
contracts  at  that  time. 

2.8.  Trading  Hours 

Each  regulated  exchange  trading  a 
security  futiu-es  contract  may  open  and 
close  for  trading  at  different  times  than 
other  regulated  exchanges  trading 
security  futures  contracts  or  markets 
trading  the  underlying  security  or 
securities.  Trading  in  security  futures 
contracts  prior  to  the  opening  or  after 
the  close  of  the  primary  market  for  the 
underlying  security  may  be  less  liquid 
than  trading  during  regular  market 
hours. 


Section  3 — Clearing  Organizations  and 
Mark-to-Market  Requirements 

Every  regulated  U.S.  exchange  that 
trades  security  futures  contracts  is 
required  to  have  a  relationship  with  a 
clearing  organization  that  serves  as  the 
guarantor  of  each  security  futures 
contract  traded  on  that  exchange.  A 
clearing  organization  performs  the 
following  functions:  matching  trades; 
effecting  settlement  and  payments; 
guaranteeing  performance;  and 
facilitating  deliveries. 

Throughout  each  trading  day,  the 
clearing  organization  matches  trade  data 
submitted  by  clearing  members  on 
behalf  of  their  customers  or  for  the 
clearing  member's  proprietary  accounts. 
If  an  account  is  with  a  brokerage  firm 
that  is  not  a  member  of  the  clearing 
organization,  then  the  brokerage  firm 
will  carry  the  security  futures  position 
with  another  brokerage  firm  that  is  a 
member  of  the  clearing  organization. 
Trade  records  that  do  not  match,  either 
because  of  a  discrepancy  in  the  details 
or  because  one  side  of  the  transaction  is 
missing,  are  returned  to  the  submitting 
clearing  members  for  resolution.  The 
members  are  required  to  resolve  such 
"out  trades"  before  or  on  the  open  of 
trading  the  next  morning. 

When  the  required  details  of  a 
reported  transaction  have  been  verified, 
the  clearing  organization  assumes  the 
legal  and  financial  obligations  of  the 
parties  to  the  transaction.  One  way  to 
think  of  the  role  of  the  clearing 
organization  is  that  it  is  the  "buyer  to 
every  seller  and  the  seller  to  every 
buyer."  The  insertion  or  substitution  of 
the  clearing  organization  as  the 
counterparty  to  every  transaction 
enables  a  customer  to  liquidate  a 
security  futures  position  without  regard 
to  what  the  other  party  to  the  original 
security  futures  contract  decides  to  do. 

The  clearing  organization  also  effects 
the  settlement  of  gains  and  losses  from 


security  futures  contracts  between 
clearing  members.  At  least  once  each 
day,  clearing  member  brokerage  firms 
must  either  pay  to,  or  receive  from,  the 
clearing  organization  the  difference 
between  the  current  price  and  the  trade 
price  earlier  in  the  day,  or  for  a  position 
carried  over  from  the  previous  day,  the 
difference  between  the  current  price  and 
the  previous  day's  settlement  price. 
Whether  a  clearing  organization  effects 
settlement  of  gains  and  losses  on  a  daily 
basis  or  more  frequently  will  depend  on 
the  conventions  of  the  clearing 
organization  and  market  conditions. 
Because  the  clearing  organization 
assumes  the  legal  and  financial 
obligations  for  each  security  futures 
contract,  you  should  expect  it  to  ensure 
that  payments  are  made  promptly  to 
protect  its  obligations. 

Gains  and  losses  in  seciuity  futures 
contracts  are  also  reflected  in  each 
customer's  account  on  at  least  a  daily 
basis.  Each  day's  gains  and  losses  are 
determined  based  on  a  daily  settlement 
price  disseminated  by  the  regulated 
exchange  trading  the  security  futures 
contract  or  its  clearing  organization.  If 
the  daily  settlement  price  of  a  particular 
security  futures  contract  rises,  the  buyer 
has  a  gain  and  the  seller  a  loss.  If  the 
daily  settlement  price  declines,  the 
buyer  has  a  loss  and  the  seller  a  gain. 
This  process  is  known  as  "marking-to- 
market"  or  daily  settlement.  As  a  result, 
individual  customers  normally  will  be 
called  on  to  settle  daily. 

The  one-day  gain  or  loss  on  a  seciuity 
futures  contract  is  determined  by 
calculating  the  difference  between  the 
ciurent  day's  settlement  price  and  the 
previous  day's  settlement  price. 

For  example,  assume  a  security 
futures  contract  is  piut:hased  at  a  price 
of  $120.  If  the  daily  settlement  price  is 
either  $125  (higher)  or  $117  (lower),  the 
effects  would  be  as  follows: 

(1  contract  representing  100  shares) 


Daily  settlement  value 


Buyer's  account 


Seller's  account 


$125 
$117 


S500  gain  (credit)  (debit)  ....    $500  kjss. 

S300  loss  (debit)  $300  gain  (credit). 


The  cimiulative  gain  or  loss  on  a 
customer's  open  security  futxu-es 
positions  is  generally  referred  to  as 
"open  trade  equity"  and  is  listed  as  a 
separate  component  of  account  equity 
on  your  customer  account  statement. 

A  discussion  of  the  role  of  the 
clearing  organization  in  effecting 
delivery  is  discussed  in  Section  5, 


Section  4 — Margin  and  Leverage 

When  a  broker-dealer  lends  a 
customer  part  of  the  funds  needed  to 
purchase  a  security  such  as  common 
stock,  the  term  "margin"  refers  to  the 
amount  of  cash,  or  down  payment,  the 
customer  is  required  to  deposit.  By 
contrast,  a  security  futures  contract  is  an 
obligation  and  not  an  asset.  A  security 
futures  contract  has  no  value  as 
collateral  for  a  loan.  Because  of  the 
potential  for  a  loss  as  a  result  of  the 


daily  marked-to-market  process, 
however,  a  margin  deposit  is  required  of 
each  party  to  a  seciuity  futures  contract. 
This  required  margin  deposit  also  is 
referred  to  as  a  "performance  bond." 

In  the  first  instance,  margin 
requirements  for  security  futures 
contracts  are  set  by  the  exchange  on 
which  the  contract  is  traded,  subject  to 
certain  minimums  set  by  law.  The  basic 
margin  requirement  is  20%  of  the 
current  value  of  the  security  futures 
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contract,  although  some  strategies  mav 
have  lower  margin  requirements. 
Requests  for  additional  margin  are 
known  as  "margin  calls."  Both  buyer 
and  seller  must  individually  deposit  the 
required  margin  to  their  respective 
accounts. 

It  is  important  to  understand  that 
individual  brokerage  firms  can.  and  in 
manv  cases  do,  require  margin  that  is 
higher  than  the  e.xchange  requirements. 
Additionally,  margin  requirements  may 
varv  from  brokerage  firm  to  brokerage 
firm.  Furthermore,  a  brokerage  firm  can 
increase  its  "house"  margin 
requirements  at  any  time  without 
providing  advance  notice,  and  such 
increases  could  result  in  a  margin  call. 

For  example,  some  firms  may  require 
margin  to  be  deposited  the  business  day 
following  the  day  of  a  deficiency.  <ir 
some  firms  may  even  require  deposit  on 
the  same  day.  Some  firms  may  require 
margin  to  be  on  deposit  in  the  account 
before  thev  will  aci:ept  an  order  for  a 
security  futures  contract.  Additionally, 
brokerage  firms  may  have  special 
requirements  as  to  how  margin  calls  are 
to  be  met.  such  as  requiring  a  wire 
transfer  from  a  bank,  or  deposit  of  a 
certified  or  cashier's  check.  You  should 
thoroughly  read  and  understand  the 
customer  agreement  with  your 
brokerage  firm  before  entering  into  anv 
transactions  in  security  futures 
contracts 

If  through  the  daily  cash  settlement 
process,  losses  in  the  account  of  a 
security  futures  contract  participant 
reduce  the  funds  on  deposit  (or  equity) 
below  the  maintenance  margin  level  (or 
the  firm's  higher  "house"  requirement), 
the  brokerage  firm  will  require  that 
additional  funds  be  deposited. 

If  additional  margin  is  not  deposited 
in  accordance  with  the  firm's  policies, 
the  firm  can  liquidate  your  position  in 
security  futures  contracts  or  sell  assets 
in  anv  of  your  accounts  at  the  firm  to 
cover  the  margin  deficiency  You 
remain  responsible  for  any  shortfall  in 
the  account  after  such  liquidations  or 
sales.  Unless  provided  otherwise  in 
your  customer  agreement  or  by 
applicable  law,  you  are  not  entitled  to 
choose  which  futures  contracts,  other 
securities  or  other  assets  are  liquidated 
or  sold  to  meet  a  margin  call  or  to  obtain 
an  extension  of  time  to  meet  a  margin 
call. 

Brokerage  firms  generally  reserve  the 
right  to  liquidate  a  customer's  security 
futures  contract  positions  or  sell 
customer  assets  to  meet  a  margin  call  at 
any  time  without  contacting  the 
customer.  Brokerage  firms  may  also 
enter  into  equivalent  but  opposite 
positions  for  your  account  in  order  to 
manage  the  risk  created  by  a  margin 


call.  Some  customers  mistakenly  believe 
that  a  firm  is  required  to  contact  them 
for  a  margin  call  to  be  valid,  and  that  the 
firm  is  not  allowed  to  liquidate 
securities  or  other  assets  in  their 
accounts  to  meet  a  margin  call  unless 
the  firm  has  contacted  them  first.  This 
is  not  the  case.  While  most  firms  notify 
their  customers  of  margin  calls  and 
allow  some  time  for  deposit  of 
additional  margin,  they  are  not  required 
to  do  so.  Even  if  a  firm  has  notified  a 
customer  of  a  margin  call  and  set  a 
specific  due  date  for  a  margin  deposit, 
the  firm  i;an  still  take  action  as 
necessary  to  protect  its  financial 
interests,  including  the  immediate 
liquidation  of  positions  without 
advance  notification  to  the  customer. 

Here  is  an  example  of  the  margin 
requirements  for  a  long  security  futures 
position 

A  customer  buys  3  luly  EIG  security 
futures  at  71  50.  Assuming  each  contract 
represents  100  shares,  the  nominal 
value  of  the  position  is  S21.450  (71.50 
X  3  contracts  x  100  shares)  If  the  initial 
margin  rate  is  20%  of  the  nominal 
value,  then  the  customers  initial  margin 
requirement  would  be  S4,290.  The 
cu.stomer  deposits  the  initial  margin, 
bringing  the  equity  in  the  account  to 
S4.290 

First,  assume  that  the  ne.xt  day  the 
settlement  price  of  EIG  security  futures 
falls  to  69.25.  The  marked-to-market 
loss  in  the  customer's  equity  is  S675 
(71.50      H9, 25  X  3  contacts  X  100 
shares).  The  customer's  equity  decreases 
to  $3,615  ($4,290      S675).  The  new 
nominal  value  of  the  contract  is  $20,775 
(69.25  X  3  contracts  «  100  shares).  If  the 
maintenance  margin  rate  is  20%  of  the 
nominal  value,  then  the  customer's 
maintenance  margin  requirement  would 
be  $4,155   Because  the  customer's 
equity  had  decreased  to  $3,615  (see 
above),  the  customer  would  be  required 
tp  have  an  additional  $540  in  margin 
($4,155  -$3,615). 

Alternatively,  assume  that  the  next 
day  the  settlement  price  of  EIG  security 
futurv?s  rises  to  75.00.  The  mark-to- 
market  gain  in  the  customer's  equity  is 
$1,050  (75.00  -  71.50  x  3  contacts  x  100 
shares)  The  customer's  equity  increases 
to  $5,340  ($4,290  -t-  $1,050).  The  new 
nominal  value  of  the  contract  is  $22,500 
(75.00  X  3  contracts  x  100  shares).  If  the 
maintenance  margin  rate  is  20%  of  the 
nominal  value,  then  the  customer's 
maintenance  margin  requirement  would 
be  $4,500.  Because  the  customer's 
equity  had  increased  to  $5,340  (see 
above),  the  customer's  excess  equity 
would  be  $840. 

The  process  is  exactly  the  same  for  a 
short  position,  except  that  margin  calls 
are  generated  as  the  settlement  price 


rises  rather  than  as  it  falls.  This  is 
because  the  customer's  equity  decreases 
as  the  settlement  price  rises  and 
increases  as  the  settlement  price  falls. 

Because  the  margin  deposit  required 
to  open  a  security  futures  position  is  a 
fraction  of  the  nominal  value  of  the 
contracts  being  purchased  or  sold, 
security  futures  contracts  are  said  to  be 
highly  leveraged.  The  smaller  the 
margin  requirement  in  relation  to  the 
underlying  value  of  the  security  futures 
contract,  the  greater  the  leverage. 
Leverage  allows  exposure  to  a  given 
quantity  of  an  underlying  asset  for  a 
fraction  of  the  investment  needed  to 
purchase  that  quantity  outright.  In  sum, 
buying  (or  selling)  a  security  futures 
contract  provides  the  same  dollar  and 
cents  profit  and  loss  outcomes  as 
owning  (or  shorting)  the  underlying 
security.  However,  as  a  percentage  of 
the  margin  deposit,  the  potential 
immediate  exposure  to  profit  or  loss  is 
much  higher  with  a  security  futures 
contract  than  with  the  underlying 
security. 

For  example,  if  a  security  futures 
contract  is  established  at  a  price  of  $50. 
the  contract  has  a  nominal  value  of 
$5,000  (assuming  the  contract  is  for  100 
shares  of  stock).  The  margin 
requirement  may  be  as  low  as  20%.  In 
the  example  just  used,  assume  the 
contract  price  rises  from  $50  to  $52  (a 
$200  increase  in  the  nominal  value). 
This  represents  a  $200  profit  to  the 
buyer  of  the  security  futures  contract, 
and  a  20%  return  on  the  $1,000 
deposited  as  margin.  The  reverse  would 
be  true  if  the  contract  price  decreased 
from  $50  to  $48.  This  represents  a  $200 
loss  to  the  buyer,  or  20%  of  the  $1,000 
deposited  as  margin.  Thus,  leverage  can 
either  benefit  or  harm  an  investor. 

Note  that  a  4%  decrease  in  the  value 
of  the  contract  resulted  in  a  loss  of  20% 
of  the  margin  deposited.  A  20% 
decrease  would  wipe  out  100%  of  the 
margin  deposited  on  the  security  futures 
contract. 

Section  5 — Setthment 

If  you  do  not  liquidate  your  position 
prior  to  the  end  of  trading  on  the  last 
day  before  the  expiration  of  the  seciu-ity 
futures  contract,  you  are  obligated  to 
either  (1)  make  or  accept  a  cash 
payment  ("cash  settlement")  or  (2) 
dehver  or  accept  delivery  of  the 
underlying  securities  in  exchange  for 
final  payment  of  the  final  settlement 
price  ("physical  delivery").  The  terms  of 
the  contract  dictate  whether  it  is  settled 
through  cash  settlement  or  by  physical 
deUvery, 

The  expiration  of  a  security  futures 
contract  is  established  by  the  exchange 
on  which  the  contract  is  listed.  On  the 
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expiration  day,  security  futures 
contracts  cease  to  exist.  Typically,  the 
last  trading  day  of  a  seciirity  futures 
contract  will  be  the  third  Friday  of  the 
expiring  contract  month,  and  the 
expiration  day  will  be  the  following 
Satiu-day.  This  follows  the  expiration 
conventions  for  stock  options  and 
broad-based  stock  indexes.  Please  keep 
in  mind  that  the  expiration  day  is  set  by 
the  listing  exchange  and  may  deviate 
from  these  norms. 

5.1.  Cash  Settlement 

In  the  case  of  cash  settlement,  no 
actual  securities  are  delivered  at  the 
expiration  of  the  security  futures 
contract.  Instead,  you  must  settle  any 
open  positions  in  security  futures  by 
making  or  receiving  a  cash  payment 
based  on  the  difference  between  the 
final  settlement  price  and  the  previous 
day's  settlement  price.  Under  normal 
circumstances,  the  final  settlement  price 
for  a  cash-settled  contract  will  reflect 
the  opening  price  for  the  luiderlying 
security.  Once  this  payment  is  made, 
neither  the  buyer  nor  the  seller  of  the 
security  futures  contract  has  any  further 
obligations  on  the  contract. 

5.2.  Settlement  by  Physical  Delivery 

Settlement  by  physical  delivery  is 
carried  out  by  clearing  brokers  or  their 
agents  with  National  Securities  Clearing 
Corporation  ("NSCC"),  an  SEC- 
regulated  securities  clearing  agency. 
Such  settlements  are  made  in  much  the 
same  way  as  they  are  for  purchases  and 
sales  of  the  underlying  seciuity. 
Promptly  after  the  last  day  of  trading, 
the  regulated  exchange's  clearing 
organization  will  report  a  purchase  and 
sale  of  the  underlying  stock  at  the 
previous  day's  settlement  price  (also 
referred  to  as  the  "invoice  price")  to 
NSCC.  If  NSCC  does  not  reject  the 
transaction  by  a  time  specified  in  its 
rules,  settlement  is  effected  pursuant  to 
the  rules  of  NSCC  within  the  normal 
clearance  and  settlement  cycle  for 
securities  transactions,  which  currently 
is  three  business  days. 

If  you  hold  a  short  position  in  a 
physically  settled  security  futures 
contract  to  expiration,  you  will  be 
required  to  make  delivery  of  the 
underlying  securities.  If  you  already 
own  the  securities,  you  may  tender 
them  to  your  brokerage  firm.  If  you  do 
not  own  the  securities,  you  will  be 
obligated  to  purchase  them.  Some 
brokerage  firms  may  not  be  able  to 
purchase  the  securities  for  you.  If  your 
brokerage  firm  cannot  piu-chase  the 
underlying  securities  on  your  behalf  to 
fulfill  a  settlement  obligation,  you  will 
have  to  purchase  the  seciuities  through 
a  different  firm. 


Section  6 — Customer  Account 
Protections 

Positions  in  seciu^ty  futures  contracts 
may  be  held  either  in  a  securities 
accoimt  or  in  a  futures  account.  Your 
brokerage  firm  may  or  may  not  permit 
you  to  choose  the  types  of  account  in 
which  your  positions  in  security  futures 
contracts  will  be  held.  The  protections 
for  funds  deposited  or  earned  by 
customers  in  connection  with  trading  in 
security  futures  contracts  differ 
depending  on  whether  the  positions  are 
carried  in  a  securities  account  or  a 
futures  account.  If  your  positions  are 
carried  in  a  securities  account,  you  will 
not  receive  the  protections  available  for 
futures  accounts.  Similarly,  if  your 
positions  are  carried  in  a  futures 
account,  you  will  not  receive  the 
protections  available  for  securities 
accounts.  You  should  ask  your  broker 
which  of  these  protections  will  apply  to 
your  funds. 

You  should  be  aware  that  the 
regulatory  protections  applicable  to 
your  account  are  not  intended  to  insure 
you  against  losses  you  may  incur  as  a 
result  of  a  decline  or  increase  in  the 
price  of  a  security  futures  contract.  As 
with  all  financial  products,  you  are 
solely  responsible  for  any  market  losses 
in  your  account. 

"Your  brokerage  firm  must  tell  you 
whether  yoiu  security  futures  positions 
will  be  held  in  a  securities  account  or 
a  futures  account.  If  your  brokerage  firm 
gives  you  a  choice,  it  must  tell  you  what 
you  have  to  do  to  make  the  choice  and 
which  type  of  account  will  be  used  if 
you  fail  to  do  so.  You  should 
understand  that  certain  regulatory 
protections  for  your  account  will 
depend  on  whether  it  is  a  securities 
account  or  a  futures  account. 

6.1.  Protections  for  Securities  Accounts 

If  your  positions  in  security  futures 
contracts  are  carried  in  a  securities 
account,  they  are  covered  by  SEC  rules 
governing  the  safeguarding  of  customer 
funds  and  securities.  These  rules 
prohibit  a  broker/dealer  from  using 
customer  funds  and  securities  to  finance 
its  business.  As  a  result,  the  broker/ 
dealer  is  required  to  set  aside  funds 
equal  to  the  net  of  all  its  excess  payables 
to  customers  over  receivables  from 
customers.  The  rules  also  require  a 
broker/dealer  to  segregate  all  customer 
fully  paid  and  excess  margin  securities 
carried  by  the  broker/dealer  for 
customers. 

The  Securities  Investor  Protection 
Corporation  (SIPC)  also  covers  positions 
held  in  securities  accounts.  SIPC  was 
created  iH~^1970  as  a  non-profit,  non- 
government, membership  corporation, 


funded  by  member  broker/dealers.  Us 
primary  role  is  to  return  funds  and 
securities  to  customers  if  the  broker/ 
dealer  holding  these  assets  becomes 
insolvent.  SIPC  coverage  applies  to 
customers  of  current  (and  in  some  cases 
former)  SIPC  members.  Most  broker/ 
dealers  registered  with  the  SEC  are  SIPC 
members:  those  few  that  are  not  must 
disclose  this  fact  to  their  customers. 
SIPC  members  must  display  an  official 
sign  showing  their  membership.  To 
check  whether  a  firm  is  a  SIPC  member, 
go  to  wH'w.sipc.org,  call  the  SIPC 
Membership  Department  at  (202)  371- 
8300,  or  write  to  SIPC  Membership 
Department.  Securities  Investor 
Protection  Corporation.  805  Fifteenth 
Street.  NW..  Suite  800,  Washington.  DC 
20005-2215. 

SIPC  coverage  is  limited  to  $500,000 
per  customer,  including  up  to  $100,000 
for  cash.  For  example,  if  a  customer  has 
1,000  shares  of  XYZ  stock  valued  at 
$200,000  and  $10,000  cash  in  the 
account,  both  the  security  and  the  cash 
balance  would  be  protected.  However,  if 
the  customer  has  shares  of  stock  valued 
at  $500,000  and  $100,000  in  cash,  only 
a  total  of  $500,000  of  those  assets  will 
be  protected. 

For  purposes  of  SIPC  coverage, 
customers  are  persons  who  have 
securities  or  cash  on  deposit  with  a 
SIPC  member  for  the  purpose  of,  or  as 
a  result  of,  securities  transactions.  SIPC 
does  not  protect  customer  funds  placed 
with  a  broker/dealer  just  to  earn 
interest.  Insiders  of  the  broker/dealer, 
such  as  its  owners,  officers,  and 
partners,  are  not  customers  for  purposes 
£)f  SIPC  coverage. 

6.2.  Protections  for  Futures  Accounts 

If  your  security  futures  positions  are 
carried  in  a  futures  account,  they  must 
be  segregated  from  the  brokerage  firms 
own  funds  and  cannot  be  borrowed  or 
otherwise  used  for  the  firm's  own 
purposes.  If  the  funds  are  deposited 
with  another  entity  (e.g..  a  bank, 
clearing  broker,  or  clearing 
organization),  that  entity  must 
acknowledge  that  the  funds  belong  to 
customers  and  cannot  be  used  to  satisfy 
the  firm's  debts.  Moreover,  although  a 
brokerage  firm  may  carry  funds 
belonging  to  different  customers  in  the 
same  bank  or  clearing  account,  it  may 
not  use  the  funds  of  one  customer  to 
margin  or  guarantee  the  transactions  of 
another  customer.  As  a  result,  the 
brokerage  firm  must  add  its  own  funds 
to  its  customers'  segregated  funds  to 
cover  customer  debits  and  deficits. 
Brokerage  firms  must  calculate  their 
segregation  requirements  daily. 

You  may  not  be  able  to  recover  the 
full  amount  of  any  funds  in  your 
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account  if  the  brokerage  firm  becomes 
insolvent  and  has  insufficient  funds  to 
cover  its  obligations  to  all  of  its 
customers.  However,  customers  with 
funds  in  segregation  receive  prioritv  in 
bankruptcy  proceedings.  Furthermore, 
all  customers  whose  funds  are  required 
to  be  segregated  have  the  same  priority 
in  bankruptcy,  and  there  is  no  ceiling  on 
the  amount  of  funds  that  must  be 
segregated  for  or  can  be  recovered  bv  a 
particular  customer 

Your  brokerage  firm  is  also  required 
to  separately  maintain  funds  invested  in 
securitv  futures  contracts  traded  on  a 
foreign  exchange.  However,  these  funds 
may  not  receive  the  same  protections 
once  they  are  transferred  to  a  foreign 
entitv  {eg  .  a  foreign  broker,  exchange  or 
clearing  organization)  to  satisfy  margin 
requirements  for  those  products  You 
should  ask  vour  broker  about  the 
bankruptcv  protections  available  in  the 
countrv  where  the  foreign  exchange  ((jr 
other  entity  holding  the  funds)  is 
located. 

Section  7— Special  Risks  for  Day 
Traders 

Certain  traders  who  pursue  a  dav 
trading  strategy  may  seek  to  use  security 
futures  contracts  as  part  of  their  trading 
activity  Whether  day  trading  in  security 
futures  contracts  or  other  securities, 
investors  engaging  in  a  day  trading 
strategv  face  a  number  of  risks. 

•  Dav  trading  in  securitv  futures 
contracts  requires  in-depth  kni>ivledge 
of  the  securities  and  futures  markets 
and  of  trading  techniques  and 
strategies  In  attempting  to  profit 
through  dav  trading,  ynu  will  tompete 
with  professional  traders  who  are 
knowledgeable  and  sophisticated  in 
these  markets.  You  should  have 
appropriate  experience  before  engaging 
in  day  trading 

•  Dav  trading  m  security  futures 
contracts  can  result  in  substantial 
commission  charges,  even  if  the  per 
trade  cost  is  low.  The  more  trades  ymi 
make,  the  higher  your  total  commissions 
will  be  The  total  r(jmmissions  vou  pay 
will  add  tn  your  losses  and  rediu  e  vour 
profits.  For  instance,  assuming  that  a 
round-turn  trade  costs  S16  and  vou 
execute  an  average  of  29  round-turn 
transactions  per  day  each  trading  day. 
you  would  need  to  generate  an  annual 
profit  of  SI  1 1  ,.360  just  to  cover  your 
commission  expenses. 

•  Dav  trading  can  be  extremely  risky 
Day  trading  generally  is  not  appropriate 
for  someone  of  limited  resources  and 
limited  investment  or  trading 
experience  and  low  risk  tolerance  You 
should  be  prepared  to  lose  all  of  the 
funds  that  you  use  for  day  trading  In 
particular,  vou  should  not  fund  day 


trading  activities  with  funds  that  you 
cannot  afford  to  lose. 

Section  8 — Other 

8.1   Corporate  Events 

As  noted  in  Section  2.4,  an  equity 
securitv  represents  a  fractional 
ownership  interest  in  the  issuer  of  that 
security.  Bv  contrast,  the  purchaser  of  a 
security  futures  contract  has  only  a 
contract  for  future  delivery  of  the 
underlying  .security.  Treatment  of 
dividends  and  other  corporate  events 
affecting  the  underlying  security  may  be 
refiecled  in  the  security  futures  contract 
depending  on  the  applicable  clearing 
organization  rules.  Consequently, 
individuals  should  consider  how 
dividends  and  other  developments 
affecting  security  futures  in  which  they 
transact  will  be  handled  by  the  relevant 
exchange  and  clearing  organization.  The 
specific  adjustments  to  the  terms  of  a 
security  futures  contract  are  governed 
by  th<?  rules  of  the  applicable  clearing 
organization.  Below  is  a  discussion  of 
some  of  the  more  common  types  of 
adjustments  that  you  may  need  to 
consider 

("orporate  issuers  occasionally 
announce  stock  splits.  As  a  result  of 
the.se  splits,  owners  of  the  issuer's 
common  stock  may  own  more  shares  of 
the  stock,  or  fewer  shares  in  the  case  of 
a  reverse  stock  split.  The  treatment  of 
stock  splits  for  persons  owning  a 
securitv  futures  contract  may  vary 
according  to  the  terms  of  the  security 
futures  contract  and  the  rules  of  the 
clearing  organization.  For  example,  the 
terms  of  the  contract  may  provide  for  an 
adjustment  in  the  number  of  contracts 
held  by  eac;h  party  with  a  long  or  short 
position  in  a  security  future,  or  for  an 
adjustment  in  the  number  of  shares  or 
units  of  the  instrument  underlying  each 
i;ontract.  or  both. 

Corporate  issuers  also  occasionally 
issue  spw  ial  dividends.  A  special 
dividend  is  an  announced  cash 
dividend  pavment  outside  the  normal 
and  customary  practice  of  a  corporation. 
The  terms  of  a  security  futures  contract 
mav  be  adjusted  for  special  dividends. 
The  adjustments,  if  any.  will  be  based 
upon  the  rules  of  the  exchange  and 
clearing  organization.  In  general,  there 
will  be  no  adjustments  for  ordinary 
dividends  as  they  are  recognized  as  a 
normal  and  customary  practice  of  an 
issuer  and  are  already  accounted  for  in 
the  pricing  of  security  futures. 

Corporate  issuers  occasionally  may  be 
involved  in  mergers  and  acquisitions. 
Such  events  may  cause  the  underlying 
security  of  a  security  futures  contact  to 
change  over  the  contract  duration.  The 
terms  of  securitv  futures  contracts  mav 


also  be  adjusted  to  reflect  other 
corporate  events  affecting  the 
underlying  security. 

8.2.  Position  Limits  and  Large  Trader 
Reporting 

All  security  futures  contracts  trading 
on  regulated  exchanges  in  the  United 
States  are  subject  to  position  limits  or 
position  accountability  limits.  Position 
limits  restrict  the  number  of  security 
futures  contracts  that  any  one  person  or 
group  of  related  persons  may  hold  or 
control  in  a  particular  security  futures 
contract.  In  contrast,  position 
accountability  limits  permit  the 
accumulation  of  positions  in  excess  of 
the  limit  without  a  prior  exemption.  In 
general,  position  limits  and  position 
accountability  limits  are  beyond  the 
thresholds  of  most  retail  investors. 
Whether  a  security  futures  contract  is 
subject  to  position  limits,  and  the  level 
for  such  limits,  depends  upon  the 
trading  activity  and  market 
capitalization  of  the  underlying  security 
of  the  security  futures  contract. 

Position  limits  apply  are  required  for 
security  futures  contracts  that  overlie  a 
securitv  that  has  an  average  daily 
trading  volume  of  20  million  shares  or 
fewer.  In  the  case  of  a  security  futures 
contract  overlying  a  security  index, 
position  limits  are  required  if  any  one 
of  the  securities  in  the  index  has  an 
average  daily  trading  volume  of  20 
million  shares  or  fewer.  Position  limits 
also  apply  only  to  an  expiring  security 
futures  contract  during  its  last  five 
trading  days.  A  regulated  exchange  must 
establish  position  limits  on  security 
futures  that  are  no  greater  than  13.500 
(100  share)  contracts,  unless  the 
underlving  security  meets  certain 
volume  and  shares  outstanding 
thresholds,  in  which  case  the  limit  may 
be  increased  to  22.500  (100  share) 
contracts. 

For  security  futures  contracts 
overlying  a  security  or  securities  with 
an  average  trading  volume  of  more  than 
20  million  shares,  regulated  exchanges 
mav  adopt  position  accountability  rules. 
Under  position  accountability  rules,  a 
trader  holding  a  position  in  a  security 
futures  contract  that  exceeds  22,500 
contracts  (or  such  lower  limit 
established  by  an  exchange)  must  agree 
to  provide  information  regarding  the 
position  and  consent  to  halt  increasing 
that  position  if  requested  by  the 
exchange. 

Brokerage  firms  must  also  report  large 
open  positions  held  by  one  person  (or 
bv  several  persons  acting  together)  to 
the  CFTC  as  well  as  to  the  exchange  on 
which  the  positions  are  held.  The 
CFTC's  reporting  requirements  are  1,000 
contracts  for  security  futures  positions 
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on  individual  equity  seciu'ities  and  200 
contracts  for  positions  on  a  narrow- 
based  index.  However,  individual 
exchanges  may  require  the  reporting  of 
large  open  positions  at  levels  less  than 
the  levels  required  by  the  CFTC.  In 
addition,  brokerage  firms  must  submit 
identifying  information  on  the  account 
holding  the  reportable  position  (on  a 
form  referred  to  as  either  an 
"Identification  of  Special  Accounts 
Form"  or  a  "Form  102")  to  the  CFTC 
and  to  the  exchange  on  which  the 
reportable  position  exists  within  three 
business  days- of  when  a  reportable 
position  is  first  established. 

8.3.  Transactions  on  Foreign  Exchanges 

U.S.  customers  may  not  trade  security 
futures  on  foreign  exchanges  until 
authorized  by  U.S.  regulatory 
authorities.  U.S.  regulatory  authorities 
do  not  regulate  the  activities  of  foreign 
exchanges  and  may  not.  on  their  own, 
compel  enforcement  of  the  rules  of  a 
foreign  exchange  or  the  laws  of  a  foreign 
country.  While  U.S.  law  governs 
transactions  in  security  futures  contracts 
that  are  effected  in  the  U.S..  regardless 
of  the  exchange  on  which  the  contracts 
are  listed,  the  laws  and  rules  governing 
transactions  on  foreign  exchanges  vary 
depending  on  the  country  in  which  the 
exchange  is  located. 

8.4.  Tax  Consequences 

For  most  taxpayers,  security  futures 
contracts  are  not  treated  like  other 
futiires  contracts.  Instead,  the  tax 
consequences  of  a  security  futiu^s 
transaction  depend  on  the  status  of  the 
taxpayer  and  the  type  of  position  (e.g., 
long  or  short,  covered  or  uncovered). 
Because  of  the  importance  of  tax 
considerations  to  transactions  in 
security  futures,  readers  should  consult 
their  tax  advisors  as  to  the  tax 
consequences  of  these  transactions. 

Section  9 — Glossary  of  Terms 

This  glossary  is  intended  to  assist 
customers  in  understanding  specialized 
terms  used  in  the  futures  and  securities 
industries.  It  is  not  inclusive  and  is  not 
intended  to  state  or  suggest  the  legal 
significance  or  meaning  of  any  word  or 
term. 

Arbitrage — ^Taking  an  economically 
opposite  position  in  a  security  futures 
contract  on  another  exchange,  in  an 
options  contract,  or  in  the  underlying 
security. 

Broad-based  security  index — A 
security  index  that  does  not  fall  within 
the  statutory  definition  of  a  narrow- 
based  security  index  (see  Narrow-based 
security  index).  A  future  on  a  broad- 
based  seciuity  index  is  not  a  seciu-ity 
futiu«.  This  risk  disclosure  statement 


applies  solely  to  security  futures  and 
generally  does  not  pertain  to  futures  on 
a  broad-based  security  index.  Futures  on 
a  broad-based  security  index  are  under 
exclusive  jurisdiction  of  the  CFTC. 

Cash  settlement — A  method  of  settling 
certain  futures  contracts  by  having  the 
buyer  (or  long)  pay  the  seller  (or  short) 
the  cash  value  of  the  contract  according 
to  a  procedure  set  by  the  exchange. 

Clearing  broker — A  member  of  the 
clearing  organization  for  the  contract 
being  traded.  All  trades,  and  the  daily 
profits  or  losses  from  those  trades,  must 
go  through  a  clearing  broker. 

Clearing  organization — A  regulated 
entity  that  is  responsible  for  settling 
trades,  collecting  losses  and  distributing 
profits,  and  handling  deliveries. 

Contract — (1)  The  unit  of  trading  for 
a  particular  futures  contract  (e.g.,  one 
contract  may  be  100  shares  of  the 
underlying  security),  (2)  the  type  of 
future  being  traded  (e.g.,  futures  on  ABC 
stock). 

Contract  month — The  last  month  in 
which  delivery  is  made  against  the 
futures  contract  or  the  contract  is  cash- 
settled.  Sometimes  referred  to  as  the 
delivery  month. 

Day  trading  strategy — An  overall 
trading  strategy  characterized  by  the 
regular  transmission  by  a  customer  of 
intra-day  orders  to  effect  both  purchase 
and  sale  transactions  in  the  same 
security  or  securities. 

EDGAR— The  SEC's  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
system  maintains  electronic  copies  of 
corporate  information  filed  with  the 
agency.  EDGAR  submissions  may  be 
accessed  through  the  SEC's  Web  site, 
www.sec.gov. 

Futiu-es  contract — A  futures  contract 
is  (1)  an  agreement  to  purchase  or  sell 
a  commodity  for  delivery  in  the  future; 
(2)  at  a  price  determined  at  initiation  of 
the  contract;  (3)  that  obligates  each  party 
to  the  contract  to  fulfill  it  at  the 
specified  price;  (4)  that  is  used  to 
assume  or  shift  risk;  and  (5)  that  may  be 
satisfied  by  delivery  or  offset. 

Hedging — The  purchase  or  sale  of  a 
security  future  to  reduce  or  offset  the 
risk  of  a  position  in  the  imderlying 
seciuity  or  group  of  securities  (or  a  close 
economic  equivalent). 

Illiquid  market — A  market  (or 
contract)  with  few  buyers  and/or  sellers. 
Illiquid  markets  have  little  trading 
activity  and  those  trades  that  do  occur 
may  be  done  at  large  price  increments. 

Liquidation — entering  into  an 
offsetting  transaction.  Selling  a  contract 
that  was  previously  purchased 
liquidates  a  futures  position  in  exactly 
the  same  way  that  selling  100  shares  of 
a  particular  stock  liquidates  an  earlier 
purchase  of  the  same  stock.  Similarly,  a 


futures  contract  that  was  initially  sold 
can  be  liquidated  by  an  offsetting 
purchase. 

Liquid  market — a  market  (or  contract) 
with  numerous  buyers  and  sellers 
trading  at  small  price  increments. 

Long — (1)  the  buying  side  of  an  open 
futures  contact.  (2)  a  person  who  has 
bought  futures  contracts  that  are  still 
open. 

Margin — the  amount  of  money  that 
must  be  deposited  by  both  buyers  and 
sellers  to  ensure  performance  of  the 
person's  obligations  under  a  futures 
contract.  Margin  on  security  futures 
contracts  is  a  performance  bond  rather 
than  a  down  payment  for  the  underlying 
securities. 

Mark-to-market — to  debit  or  credit 
accounts  daily  to  reflect  that  day's 
profits  and  losses. 

Narrow-based  security  index — in 
general,  and  subject  to  certain 
exclusions,  an  index  that  has  any  one  of 
the  following  four  characteristics:  (1)  It 
has  nine  or  fewer  component  securities; 
(2)  any  one  of  its  component  securities 
comprises  more  than  30%  of  its 
weighting;  (3)  the  five  highest  weighted 
component  securities  together  comprise 
more  than  60%  of  its  weighting;  or  (4) 
the  lowest  weighted  component 
securities  comprising,  in  the  aggregate, 
25%  of  the  index's  weighting  have  an 
aggregate  dollar  value  of  average  daily 
trading  volume  of  less  than  $50  million 
(or  in  the  case  of  an  index  with  15  or 
more  component  securities,  $30 
million).  A  security  index  that  is  not 
narrow-based  is  a  "broad  based  security 
index."  (See  Broad -based  security 
index). 

Nominal  value — the  face  value  of  the 
futures  contract,  obtained  by 
multiplying  the  contract  price  by  the 
number  of  shares  or  units  per  contract. 
If  XYZ  stock  index  futures  are  trading  at 
$50.25  and  the  contract  is  for  100  shares 
of  XYZ  stock,  the  nominal  value  of  the 
futiu^s  contract  would  be  $5025.00. 

Offsetting — liquidating  open  positions 
by  either  selling  fungible  contracts  in 
the  same  contract  month  as  an  open 
long  position  or  buying  fungible 
contracts  in  the  same  contract  month  as 
an  open  short  position. 

Open  interest — the  total  number  of 
open  long  (or  short)  contracts  in  a 
particular  contract  month. 

Open  position — a  futures  contract 
position  that  has  neither  been  offset  nor 
closed  by  cash  settlement  or  physical 
delivery. 

Performance  bond — another  way  to 
describe  margin  payments  for  futures 
contracts,  which  are  good  faith  deposits 
to  ensure  performance  of  a  person's 
obligations  under  a  futures  contract 
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rather  than  down  payments  for  the 
underlvin"  seciiritit'.s 

Phvsical  dehvery— the  tendt-r  and 
receipt  of  the  actual  security  underlying 
the  securitv  futures  contract  in  exchange 
for  payment  of  the  final  settlement 
price. 

Position — a  person's  net  long  or  short 
open  contracts 

Regulat"d  exchange — a  registered 
national  securities  exchange,  a  national 
securities  association  registered  under 
Section  15A(a)  of  the  Securities 
Exchange  Act  of  1934,  a  designated 
contract  market,  a  registered  derivatives 
transaction  execution  facility,  or  an 
alternative  trading  system  registered  as 
a  broker  or  dealer 

Security  futures  contract — a  legally 
binding  agreement  between  two  parties 
to  purchase  or  sell  in  the  future  a 
specific  quantity  nf  shares  of  a  security 
(such  as  common  stock,  an  exchange- 
traded  fund,  or  ADR)  or  a  narrow-based 
security  index,  at  a  specified  price. 

Settlement  price — (1)  the  daiK  price 
that  the  c:learing  organization  uses  to 
mark  open  prisitions  to  market  for 
deti>rmining  profit  and  loss  and  margin 
t:alls.  (2)  the  price  at  which  open  cash 
settlement  contracts  are  settled  on  the 
last  trading  day  and  (jpen  physical 
delivery  1  ontracts  are  invoiced  for 
delivery 

Short— ID  the  selling  side  of  an  open 
futures  contract.  (2)  a  person  who  has 
sold  hitures  ( ontracts  that  are  still  open 

Spei  ulating — buying  and  selling 
futures  ( iintracts  with  the  hope  o| 
profiting  from  anticipated  price 
movements. 

Spread — (11  holding  a  long  position  in 
one  futures  (:<mtrat;t  and  a  short  position 
in  a  related  futures  contract  or  contract 
month  in  order  to  profit  from  an 
anlK  ipated  change  in  the  price 
relationship  between  the  two.  (2)  the 
price  difference  lietween  two  contracts 
or  contract  months. 

Stop  limit  order — an  order  that 
becomes  a  limit  order  when  the  market 
trades  at  a  specified  price  The  order  can 
only  he  filled  at  the  stop  limit  price  or 
better 

Stop  loss  order — an  order  that 
becomes  a  market  order  when  the 
market  trades  at  a  specified  price.  The 
order  will  be  filled  at  vvhatever  price  the 
market  is  trading  at    .\lso  called  a  stop 
order 

Tirk — the  smallest  price  change 
allowed  in  a  particular  contract. 

Trader — a  professional  speculator 
who  trades  for  his  or  her  own  .iccount 

Inderlving  securitv— the  instrument 
on  which  the  security  futures  ccmtract  is 
based.  This  instrument  can  be  an 
individual  equity  security  (including 
common  stock  and  certain  exchange- 


traded  funds  and  American  Depositary 
Receipts)  or  a  narrow-based  index. 

Volume — the  number  of  contracts 
bought  or  sold  during  a  specified  period 
of  time.  This  figure  includes  liquidating 
tr.insactions 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NFA  has  prepared  statements 
com friiing  the  purpose  of.  and  basis  for. 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in'Sections  A.  B.  and  C  below. 

A   S^■//■/fel,'(;/(J^)^■  Ori^anr/atinn's 
Stiitfiiirnt  at  thf  Purposf  ut.  and 
Sttitutor\'  Basis  fur.  thf  Proposed  Ru/e 
(Change 

1    Purpose 

The  proposed  interpretive  notice 
states  that  NFA  Compliance  Rule  2- 
30(b)  rtHjuires  Members  and  Associates 
who  are  not  members  of  NASD  to 
provide  a  disclosure  statement  for 
se(  urit\  futures  products  to  a  customer 
at  or  before  the  time  the  member 
approves  the  ai:count  to  trade  security 
fiilures  products.  The  interpretive  notice 
identifies  the  statement  that  must  be 
prov  ided  and  notifies  Members  that  it  is 
available  on  NFA's  web  site. 

The  risk  disclosure  statement  has  nine 
se(  tions.  They  are  (1)  Risks  of  Security 
Futures.  (2)  Description  of  a  Security 
Futures  Contract  (including  its  purposes 
,inii  (haracteristics).  (3)  Clearing 
Organizations  and  Mark-to-Market 
Requirements,  (4)  Margin  and  Leverage. 
(5)  Settlement,  (bj  Customer  Account 
Protections,  (7)  Special  Risks  for  Day 
Traders.  (8)  Other  (which  covers 
corporate  events,  position  limits  and 
large  trader  reporting,  transactions  on 
foreign  exf:hanges.  and  tax 
( Diisequences).  and  (9)  a  Glossary  of 
Terms. 

NFA.  NASD,  and  a  number  of 
securities  and  futures  exchanges  jointly 
developed  the  risk  disclosure  statement 
for  se<  urity  futures  contracts  using  the 
statement  for  listed  equity  options  as  the 
template.  Futures  and  securities  firms 
will  both  be  required  to  provide  this 
document  to  security  futures  customers, 
rt'gardless  of  where  the  products  are 
traded  NFA  will  make  the  statement 
available  on  its  Web  site. 


2.  Statutory  Basis 

The  rule  change  is  authorized  by.  and 
consistent  with,  Section  15A(k)  of  the 
Act," 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  rule  change  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  and  the 
Commodity  Exchange  Act.  In  fact,  the 
rule  change  puts  all  firms  on  an  evtm 
playing  field  because  if  is  consistent 
with  proposed  NASD  requirements. 

C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

NFA  did  not  publish  the  rule  changes 
to  the  membership  for  comment.  NFA 
did  not  rec:eive  comment  letters 
(:onc;erning  the  rule  changes. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

On  October  4.  2002,  the  CFTC 
determined  that  review  of  the  proposed 
rule  change  was  not  necessary. 
Accordingly,  pursuant  to  Section  17(j) 
of  the  CEA.  NFA  has  made  the  proposed 
rule  change  effective  as  of  October  7, 
2002.'' 

Within  60  days  of  the  date  of 
effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC.  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  19(b)(1) 
of  the  Act.'" 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments@sec.gov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


"  1.=-.  I  ..SC.   7H(i-:i(k). 

'  .\  rolalfii  prupdM'il  rule  i  Immki-  tili'd  b\  Ihi' 
N.^.SD.  .SK-N.^.SI)-2(IOJ-12H.  !«■(  .iiiir  summdrilv 
I'fffCtivc  111)  ()( tiilwr  7.  2002   Si-f  Sn  iinlii's 
Kx.  hrtiint'  Act  Kulcasf  No  4Mil2.  (OddlxT  7,  2002). 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NFA. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission's  Web  site 
(http://www.sec.gov).  All  submissions 
should  refer  to  File  No.  SR-NFA-2002- 
05  and  should  be  submitted  by 
November  7,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 1 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-26367  Filed  10-16-02;  8:45  am] 

BILLING  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46631;  File  No.  SR-NYSE- 
2002-24] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  to  Amend 
NYSE  Rule  342  ("Offices— Approval, 
Supervision  and  Control") 

October  9,  2002, 

On  July  12,  2002.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder.2  a  proposed  rule  change  to 
amend  NYSE  Rule  342  ("Offices- 
Approval.  Supervision  and  Control"). 
The  proposed  amendments  would 
recognize  the  National  Association  of 
Securities  Dealers'  General  Securities 
Principal  Examination  ("Series  24 
Examination")  as  an  acceptable 
qualification  alternative  to  the  General 
Securities  Sales  Supervisor 
Qualification  Examination  ("Series  9/10 
Examination")  for  supervisory  persons 
whose  duties  do  not  include  the 
supervision  of  options  or  municipal 
securities  sales  activity.  In  addition,  the 
amendments  update  and  clarify  certain 
provisions  of  the  Rule.  The  NYSE  filed 
an  amendment  to  the  proposed  rule 


change  on  August  16,  2002. '  The 
proposed  rule  change,  as  amended,  was 
published  for  notice  and  comment  in 
the  Federal  Register  on  September  5, 
2002.'*  The  Commission  received  no 
comments  on  the  proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ■>  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act '' 
and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  the  NYSE's  amendments  to  NYSE 
Rule  342  to  eliminate,  when  possible, 
duplicative  examination  qualification 
requirements  and  to  update  and  clarify 
certain  provisions  of  the  Rule  are 
reasonable. 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  Section  19(b)(2)  of  the  Act.~ 
that  the  proposed  rule  change,  as 
amended  (SR-NYSE-2002-24),  be,  and 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretan,'. 
IFR  Doc.  02-2639.5  Filed  10-16-02;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (0MB)  in  compliance  with 
Pub.L.  104-13  effective  October  1,  1995, 
The  Paperwork  Reduction  Act  of  1995. 
The  information  collection  packages 
that  may  be  included  in  this  notice  are 
for  new  information  collections, 
revisions  to  OMB-approved  information 
collections  and  extensions  (no  change) 
of  OMB-approved  information 
collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 


"  17CFR200.30-3(a)(75). 
•  1.5  U.S.C,  78s(b)(l). 
-•  17CFR240.19t)--4. 


"  .Sep  letter  from  Marv  Veager.  .AsM.slaiil  .Secretary. 
NYSE,  to  .Nancv  .Sannw ,  .-X.ssislanl  Director,  Division 
of  Market  Regulation,  Commission,  dated  August 
15.  2002,  and  attachments  ('Amendment  No   l"). 

■"Securities  Exchange  Act  Release  No,  46425 
(August  28.  2002),  U7  KK  5686:i. 

''  In  approving  this  proposed  rule  c  hange.  the 
(Commission  has  considered  the  proposed  nile's 
impact  on  effit:iency.  competition,  and  capital 
formation.  15  U.S.C.  78c(n. 

>M5  U.S.C.  78f. 

-15U!.S.C.  78s(b)(2). 

8  17CFR200.30-3(a)(12). 


estimate:  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  0MB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 
(0MB).  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA, 
New  Executive  Office  Building,  Room 
10235.  725  17th  St..  NW,. 
Washington.  D.C,  20503.  Fax:  202- 
395-6974. 
(SSA).  Social  Security  Administration, 
DCFAM,  Attn:  Reports  Clearance 
Officer.  1338  Annex  Bldg..  6401 
Securitv  Blvd..  Baltimore.  MD  21235, 
Fax: 410-965-6400. 

I 

The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collections  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  (410) 
965-0454.  or  by  writing  to  the  address 
listed  above. 

1 .  Application  for  Supplemental 
Security  Income-20  CFR.  Subpart  C. 
416.305-.335-0960-0229 

The  information  collected  using  Form 
SSA-8000-BK  is  needed  and  used  to 
determine  eligibility  for  Supplemental 
Security  Income  (SSI)  and  the  amount  of 
benefits  payable.  The  respondents  are 
applicants  for  SSI  payments, 

Tvpe  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 
Number  of  Respondents:  1.249.933. 
Frequency  of  Response:  1.  Average 
Burden  Per  Response:  40  minutes. 
Estimated  Annual  Burden:  833.289 
hours. 

2.  Application  for  Wife's  or  Husband's 
Insurance  Benefits — 20  CFR.  Subpart  D. 
404.330-.333:  Subpart  G.  404.603-0960- 
0008 

SSA  needs  and  uses  the  information 
collected  on  Form  SSA-2-F6  to 
determine  if  an  applicant  (including  a 
divorced  applicant)  can  be  entitled  to 
benefits  as  the  spouse  of  the  worker  and 
the  amount  of  the  spouse's  benefits.  The 
respondents  are  applicants  for  wife's  or 
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husband's  benefits,  including  those  who 
are  divorced 

Tvpf  of  Request:  Extension  of  an 
OMB-apprnved  information  c:ollection, 
\ umber  of  Respondents   700.000. 
Frequency  of  Response   1.  Average 
Burden  Per  Response   15  minutt-s, 
Estimated  Annual  Burden:  175.000 
hours. 

3.  Supplemental  Security  Income  Claim 
Information  \'otice—20  CFR.  Subpart  B. 
416  2n)-()960-0324 

Form  SSA-L8050  is  used  by  SSA  to 
ensure  that  all  sources  of  potential 
income,  which  can  be  used  to  provide 
for  the  support  and  maintenance  of  an 
individual  receiving  SSI,  are  utilized 
SSI  IS  intended  to  supplement  other 
income  available  to  an  individual.  The 
respondents  are  applicants/recipients  of 
SSI  who  may  be  eligible  for  benefits 
from  public  or  private  programs 

Tvpe  of  Request  Extension  of  an 
OMB-approved  information  collectinn. 
\umber  of  Respondents:  7.500. 
Frequency  of  Response:  1.  Average 
Burden  Per  Response   10  minutes. 
Estimated  Annual  Burden    1.250  hours. 

4  Reporting  Changes  that  Affect  Your 
Social  Security  Payment  —20  CFR  404. 
Subpart  D  and  Subpart  E-f)9hO~U073 

SSA  uses  the  information  collected  on 
Form  SSA-1425  to  determine 
continuing  entitlement  to  title  II  Social 
Security  benefits  and  to  determine  the 
proper  benefit  amount.  The  respondents 
are  Social  Security  beneficiaries  who 
need  to  report  an  event  that  could  affect 
payments 

Type  of  Request  Extension  of  an 
OMB-approved  information  collettion, 
S'umber  of  Respondents  70.000. 
Frequency  of  Response:  1 .  Average 
Burden  Per  Response  5  minutes, 
Estimated  Annual  Burden  5.833. 

5  Medicaid  Use  Report.  20  CFR 
416. 26»— 0960-0267 

The  information  required  by  this 
regulation  is  used  by  SSA  to  determine 
if  an  individual  is  entitled  to  spe«.:ial  SSI 
payments  The  respondents  are  SSI 
recipients  whose  payments  were 
stopped  based  on  earnings  from  work. 

Type  of  Request  Extension  of  an 
OMB-approved  information  collection. 
\'umber  of  Respondents:  60.000. 
Frequency  of  Response   1.  Average 
Burden  Per  Response:  3  minutes. 
Estimated  Annual  Burden   3.000  hours. 

6  Quickstart  Enrollment— U  c:FR  209 
and  210—0960-0564 

The  information  collected  is  needed 
by  SSA  to  facilitate  electronic 
transmission  of  data  for  direct  deposit  of 
funds  to  a  payee's  account.  The 


respondents  are  Social  Security 
beneficiaries  and  SSI  recipients 
requesting  direct  deposit  to  their 
financial  institutions. 

Type  of  Request  Extension  of  an 
(JMB-approved  information  collection, 
Number  of  Respondents:  3.950.000, 
Frequent  y  of  Response:  1.  Average 
Burden  Per  Response:  3  minutes. 
Estimated  Annual  Burden:  197.500 
hours. 

7.  Request  for  Internet  Services 
Representative  Payee.  20  CFR  401.45 
Report— 0960-NEW 

Background 

SSA  is  developing  an  Internet 
Representative  Payee  Report  form  (1623) 
to  electronically  report  on  the  use  of 
benefit  payments  made  on  behalf  of 
Social  Security  beneficiaries  and  SSI 
recipients.  As  part  of  this  process,  SSA 
will  conduct  a  proof  of  concept  (POC) 
test  that  will  be  limited  to  40 
organizational  representative  payees. 
During  the  projected  6-month  POC  test, 
participating  organizations  will  use  the 
1623  to  complete  and  file  the 
representative  payee  report  instead  of 
using  the  paper  SSA-623. 

The  Collection 

Organizations  participating  in  the 
PO(^  will  designate  up  to  three 
employees  that  will  be  authenticated 
using  SSA's  existing  Integrated 
Registration  for  Employers  and 
Submitters  (IRES)  OMB  control  number 
096O-0626  Once  authenticated,  the 
employee  will  be  required  to  enter  a 
Personal  Identification  Number  (PIN) 
and  Password  to  gain  access  to  the 
online  1623  application.  The  PIN  and 
Password  will  serve  as  the  electronic 
signature.  SSA  will  use  the  information 
collected  through  the  1623  to  determine 
whether  the  payments  provided  to  the 
representative  payee  have  been  used  for 
the  beneficiary's  current  maintenance 
and  personal  needs  and  whether  the 
representative  payee  continues  to  be 
concerned  with  the  beneficiary's 
welfare  The  respondents  are 
organizational  representative  payees 
designated  to  receive  funds  on  behalf  of 
Social  Security  beneficiaries  and/or  SSI 
recipients. 

Tvpe  of  request:  New  information 
colleinion.  Number  of  Respondents:  40 
organizations.  Frequency  of  Response: 
117  5  per  respondent.  Average  Burden 
Per  Response:  15  minutes.  Estimated 
.Annual  Burden:  1,175  hours. 


8.  Letter  to  Employer  Requesting 
Information  about  Wages  Earned  by  a 
Beneficiary— 20  CFR.  Subpart  I. 
404.801—0960-0034 

SSA  uses  the  data  collected  on  form 
SSA-L725  to  establish  the  exact  amount 
of  wages  earned  by  a  beneficiary  in 
situations  where  the  information  in  SSA 
records  is  incomplete  or  has  been 
questioned.  The  respondents  are 
employers  of  wage  earners  whose 
earnings  records  are  incomplete  or  have 
been  questioned. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
Number  of  Respondents:  150,000, 
Frequency  of  Response:  1.  Average 
Burden  Per  Response:  40  minutes. 
Estimated  Annual  Burden:  100.000 
hours. 

II 

The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454  or  by  writing  to  the 
address  listed  above. 

Application  for  Parent's  Insurance 
Benefits— 20  CFR  404.370-.374  and 
404.601-603—0960-0012 

The  information  collected  on  form 
SSA-7  is  used  by  SSA  to  determine 
entitlement  of  an  individual  to  parent's 
Social  Security  title  II  benefits.  The 
respondents  are  parents  who  were 
dependent  on  the  worker  for  at  least 
one-half  of  their  support. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 
Number  of  Respondents:  1.400. 
Frequency  of  Response:  1,  Average 
Burden  Per  Response:  15  minutes. 
Estimated  Annual  Burden:  350  hours. 

Dated;  October  10.  2002. 
Elizabeth  A.  Davidson, 

Reports  Clearance  Officer.  Social  Security 

.administration. 

|FR  Doc.  02-26392  Filed  10-16-02;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  4164] 

Bureau  of  Educational  and  Cultural 
Affairs 

Fulbrlght  American  Studies  Institutes 
for  Foreign  University  Faculty 

NOTICE:  Request  for  Grant  Proposals 
(RFGP). 

SUMMARY:  The  Study  of  the  U.S.  Branch, 
Office  of  Academic  Exchange  Programs. 
Bureau  of  Educational  and  Cultural 
Affairs,  announces  an  open  competition 
for  two  (2)  assistance  awards.  Public 
and  private  non-profit  organizations 
meeting  the  provisions  described  in 
Internal  Revenue  Code  section  26  U.S.C. 
501(C)(3)  may  apply  to  develop  and 
implement  one  of  the  following  two 
post-graduate  level  Fulbright  American 
Studies  Institute  programs  designed  for 
multinational  groups  of  18  experienced 
foreign  university  faculty  and  educators: 

A.  Managing  Diversity:  The  American 
Experience 

B.  American  Political  Development: 
Ideas  and  Institutions. 

These  programs  are  intended  to 
provide  participants  with  a  deeper 
understanding  of  American  life  and 
institutions,  past  and  present,  in  order 
to  strengthen  curricula  and  to  improve 
the  quality  of  teaching  about  the  United 
States  at  universities  abroad.  Programs 
should  therefore  be  designed  to 
elucidate  the  topic  or  theme  of  the 
Institute  as  well  as  American 
civilization  as  a  whole. 

Programs  are  six  weeks  in  length  and 
will  be  conducted  during  the  Summer  of 
2003. 

The  Bureau  is  seeking  detailed 
proposals  from  colleges,  universities, 
consortia  of  colleges  and  universities, 
and  other  not-for-profit  academic 
organizations  that  have  an  established 
reputation  in  one  or  more  of  the 
following  fields:  political  science, 
international  relations,  law,  history, 
sociology,  literature,  American  studies, 
and/or  other  disciplines  or  sub- 
disciplines  related  to  the  program 
themes. 

It  is  the  Bureau's  intention  to  fund 
one  institute  in  each  of  the  above  two 
thematic  areas,  subject  to  the  number 
and  quality  of  proposals  received  and 
the  availability  of  funding. 

Applicant  institutions  must 
demonstrate  expertise  in  conducting 
post-graduate  programs  for  foreign 
educators,  and  must  have  a  minimum  of 
four  years  experience  in  conducting 
international  exchange  programs. 
Bureau  guidelines  stipulate  that  grants 
to  organizadons  with  less  than  foiu 
years  experience  in  conducting 


international  exchanges  are  limited  to 
$60,000.  As  it  is  expected  that  the 
budget  for  these  programs  will  exceed 
$60,000.  organizations  that  can  not 
demonstrate  at  least  four  years 
experience  will  not  be  eligible  to  apply 
under  this  competition. 

The  project  director  or  one  of  the  key 
program  staff  responsible  for  the 
academic  program  must  have  an 
advanced  degree  in  one  of  the  fields 
listed  above.  Staff  escorts  traveling 
luider  the  cooperative  agreement  must 
have  demonstrated  qualifications  for 
this  service.  Programs  must  conform 
with  Bureau  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  Bureau  programs  are  subject  to 
the  availability  of  funds. 

Program  Information 

Overview  and  Objectives:  Fulbright 
American  Studies  Institutes  are 
intended  to  offer  foreign  scholars  and 
teachers  whose  professional  work 
focuses  on  the  United  States  the 
opportunity  to  deepen  their 
understanding  of  American  society, 
culture  and  institutions.  Their  ultimate 
goal  is  to  strengthen  curricula  and  to 
improve  the  quality  of  teaching  about 
the  U.S.  in  universities  abroad. 

Programs  should  be  six  weeks  in 
length  and  must  include  an  academic 
residency  segment  of  at  least  four  weeks 
duration  at  a  U.S.  college  or  university 
campus  (or  other  appropriate  location). 
A  study  tour  segment  of  not  more  than 
two  weeks  should  also  be  planned  and 
should  directly  complement  the 
academic  residency  segment;  the  study 
tour  should  include  visits  to  one  or  two 
additional  regions  of  the  United  States. 

All  institutes  should  be  designed  as 
intensive,  academically  rigorous 
seminars  intended  for  an  experienced 
group  of  fellow  scholars  from  outside 
the  United  States.  The  institutes  should 
be  organized  through  an  integrated 
series  of  lectures,  readings,  seminar 
discussions,  regional  travel  and  site 
visits,  and  they  should  also  include 
some  opportunity  for  limited  but  well- 
directed  independent  research. 

Applicants  are  encouraged  to  design 
thematically  coherent  programs  in  ways 
that  draw  upon  the  particular  strengths, 
faculty  and  resources  of  their 
institutions  as  well  as  upon  the 
nationally  recognized  expertise  of 
scholars  and  other  experts  throughout 
the  United  States.  All  Fulbright 
American  Studies  Institute  programs, 
regardless  of  their  particular  thematic 
focus,  should  seek  to: 

1.  Provide  participants  with  a  survey 
of  contemporary  scholarship  within  the 
institute's  governing  academic 
discipline,  delineating  the  current 


scholarly  debates  within  the  field.  In 
this  regard,  the  seminar  should  indicate 
how  prevailing  academic  practice  in  the 
discipline  represents  both  a 
continuation  of  and  a  departure  from 
past  scholarly  trends  and  practices.  It  is 
therefore  critical  that  a  variety  of 
scholarly  viewpoints  be  represented, 
including  bringing  in  presenters  from 
other  institutions,  as  appropriate.  Please 
note  that  the  way   these  alternative 
schools  of  thougl    will  be  presented 
should  be  clearh  described  in  the 
proposal; 

2.  Bring  an  interdisciplinary  or  multi- 
disciplinary  focus  to  bear  on  the 
program  content  if  appropriate; 

3.  Give  participants  a  multi- 
dimensional view  of  U.S.  society  and 
institutions  that  reflects  a  broad  and 
balanced  range  of  perspectives  and 
responsible  views.  Programs  should 
include  the  views  not  only  of  scholars, 
cultural  critics  and  public  intellectuals, 
but  also  those  of  other  professionals 
outside  the  university  such  as 
govenunent  officials,  journalists  and 
others  who  can  substantively  contribute 
to  the  topics  at  issue;  and, 

4.  Insure  access  to  library  and 
material  resources  that  will  enable 
grantees  to  continue  their  research, 
study  and  curriculum  development 
upon  returning  to  their  home 
institutions. 

Program  Descriptions 

A.  Managing  Diversity:  The  American 
Experience 

The  "Fulbright  American  Studies 
Institute  on  Managing  Diversity:  The 
American  Experience"  should  provide 
18  experienced  foreign  university 
faculty  and  scholars  with  a  deeper 
understanding  of  the  American 
experience  with  immigration  and  race 
and  ethnic  relations.  The  institute 
should  impart  an  appreciation  for  how 
the  U.S.  has  responded  to  both  the 
challenges  and  opportunities  presented 
by  the  increasing  national-origin,  ethnic 
and  religious  diversity  of  its  population. 
While  program  might  focus  on  the 
experience  of  selected  immigrant/ethnic 
groups,  it  should  include  attention  to 
the  development  of  laws  and  policies 
governing  immigration  and  citizenship 
and  the  impact  of  immigration  on 
American  society,  politics  and  culture 
more  broadly.  Other  topics/issues  that 
might  be  addressed  include:  identity 
formation  in  immigrant/ethnic 
communities:  the  politics  of 
bilingualism;  social,  economic,  and 
cultural  adaptation  and  political 
incorporation  of  immigrants:  coalitions 
and  conflicts  among  ethnic/racial 
groups:  the  role  of  ethnic  lobbies  in 
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foreign  and  domestic  policies:  and 
contemporary  debates  surrounding 
issues  of  citizenship  and  membership  ui 
the  U.S. 

B.  American  Political  Development: 
Ideas  and  Institutions 

The    Fulbright  American  Studies 
Institute  on  American  Political 
Development:  Ideas  and  Institutions" 
should  provide  18  experienced  foreign 
university  faculty  and  scholars  with  a 
deeper  understanding  of  how  the 
interplay  between  ideas  and 
developments  in  the  spheres  of  politv. 
society  and  economy  together  have 
shaped  the  evolution  of  American 
political  institutions  Political 
institutions  whose  evolution  might  be 
e.xamined  include  (but  are  not 
necessarily  limited  to)  the  presidency. 
Congress,  the  two-party  system,  the  civil 
service  system,  interest  groups,  or  the 
welfare/regulatory  state  The  institute 
curriculum  might  include  a  focus  on  the 
role  of  labor  and/or  race  and/or  gender 
in  American  political  development   It 
might  involve  attention  to  the  evolution 
of  a  particular  idea,  value  or  print  iple 
(e.g..  representation,  equality, 
democracy)  and  its  interpretation  bv 
institutional  and  other  actors  over  time. 
Regardless  of  the  particular  perspei:tive 
adopted  or  approach  taken,  the  program 
should  aim  to  provide  the  institute 
participants  with  a  clearer 
understanding  of  how  policy  is 
formulated  and  the  character  of  public 
policy  debates  in  the  contemporary 
United  States 

Progran)  Dates 

Ideally,  the  programs  should  be  44 
days  in  length  (including  participant 
arrival  and  departure  days)  and  should 
begin  in  late  June  or  early  July.  2003 

Participants 

As  specified  in  the  guidelines  in  the 
solicitation  package,  programs  should 
be  designed  for  multinational  groups  of 
18  highly-motivated  and  experienced 
foreign  university  faculty  and  scholars 
who  are  interested  in  participating  in  an 
intensive  seminar  on  aspects  of  U.S. 
civilization  as  a  means  to  develop  or 
improve  courses  and  teaching  about  the 
United  States  at  their  home  institutions. 
Most  participants  can  be  expected  to 
come  from  educational  institutions 
where  the  study  of  the  I'.S.  is  relatively 
well  developed.  Thus,  while  they  mav 
not  have  in-depth  knowledge  of  the 
particular  institute  program  theme,  most 
will  have  had  some  experience  in 
teaching  about  the  United  States.  Many 
will  have  had  sustained  professional 
contact  with  American  scholars  and 
American  scholarship,  and  some  may 


have  had  substantial  prior  experience 
studying  in  the  United  States. 
Participants  will  be  drawn  from  all 
regions  of  the  world  and  will  be  fluent 
in  the  English  language. 

Participants  will  be  nominated  by 
Fulbright  Commissions  and  by  U.S. 
Embassies  abroad.  Nominations  will  be 
reviewed  by  the  Study  of  the  U.S. 
Branch  at  the  Department  of  State.  Final 
selection  of  grantees  will  be  made  by  the 
Fulbright  Foreign  Scholarship  Board. 

Program  Guidelines 

While  the  conception  and  structure  of 
the  institute  program  is  the 
responsibility  f)f  the  organizers,  it  is 
critically  important  that  proposals 
provide  a  full,  detailed  and 
comprehensive  narrative  describing  the 
objectives  of  the  institute:  the  title, 
scope  and  content  of  each  session:  and. 
how  each  session  relates  to  the  overall 
institute  theme.  The  syllabus  must 
therefore  indicate  the  subject  matter  for 
each  lecture  or  panel  discussion, 
confirm  or  provisionally  identify 
proposed  lecturers  and  discussants,  and 
clearly  show  how  assigned  readings  will 
support  each  session.  A  calendar  of  all 
activities  for  the  program  must  also  be 
included.  Overall,  proposals  will  be 
reviewed  on  the  basis  of  their  fullness, 
coherence,  clarify,  and  attention  to 
detail 

Programs  must  comply  with  J-l  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further  details 
on  program  design  and  implementation, 
as  well  as  additional  information  on  all 
other  requirements. 

Budget  Guidelines 

Ba.sed  on  groups  of  18  participants, 
the  total  Bureau-funded  budget 
(program  and  administrative)  for  either 
program  should  be  approximately 
$200,000,  and  Bureau-funded 
administrative  costs  as  defined  in  the 
budget  details  section  of  the  solicitation 
package  should  be  approximately 
560,000.  Justifications  for  any  costs 
above  these  amounts  must  be  clearly 
indicated  in  the  proposal  submission. 
Proposals  should  try-  to  maximize  cost- 
sharing  in  all  facets  of  the  program  and 
to  stimulate  U.S.  private  sector, 
including  foundation  and  corporate, 
support.  Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  The  Bureau  reserves  the  right 
to  reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program,  and  availability  of  U.S. 
government  funding. 

Please  refer  to  the  "POGI"  in  the 
Solicitation  Package  for  complete 
institute  budget  guidelines  and 
formatting  instructions. 


Announcement  Name  and  Number 

All  communications  with  the  Bureau 
concerning  this  announcement  should 
refer  to  the  following  titles  and 
reference  numbers: 

Fulbright  American  Studies  Institute 
on  Managing  Diversity:  The  American 
Experience— {ECA/A/E/USS-03-OlA- 

Benda). 

Fulbright  American  Studies  Institute 
on  American  Political  Development: 
Ideas  and  Institutions  — (ECA/A/E/ 
USS-03-OlB-Benda). 
FOR  FURTHER  INFORMATION:  To  request  a 
Solicitation  Package  containing  more 
detailed  program  information,  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation,  applicants  should  contact: 

U.S.  Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs.  Office 
of  Academic  Exchange  Programs.  Study 
of  the  U.S.  Branch.  State  Annex  44. 
EGA/ A/E/USS— Room  252,  301  4th 
Street,  SW..  Washington.  DC  20547, 
Attention:  Peter  Benda. 
Telephone  number:  (202)  619-5893. 
Fax  number:  (202)  619-6790. 
Internet  address:  pbenda@pd.state.gov. 
Please  specify  Program  Officer  Peter 
Benda  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  office  listed 
above  or  submitting  their  proposals. 
Once  the  RFGP  deadline  has  passed. 
Bureau  staff  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  proposal  review  process 
has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  Web  site  at  http:// 
exchanges.state.gov/education/RFGPS/. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  Monday. 
January  13.  2003.  Faxed  documents  will 
NOT  be  accepted,  nor  will  documents 
postmarked  January  13.  2003  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposal  submissions  arrive 
by  the  deadline. 

Submissions:  Applicants  must  follow 
all  instructions  in  the  Solicitation 
Package.  The  original  and  13  copies  of 
the  complete  application  should  be  sent 
to:  U.S.  Department  of  State.  Bureau  of 
Educational  and  Cultural  Affairs. 
Reference:  (insert  appropriate  reference 
number  from  above,  e.g.  ECA/A/E/USS- 
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03-Olx-Benda),  Program  Management 
Staff,  ECA/EX/PM,  Room  534,  State 
Annex  44,  301  4th  Street,  SW.. 
Washinjgton,  DC  20547. 

Applicants  should  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters. 

Diversity,  Freedom,  and  Democracy 
Guidelines 

Pursuant  to  the  Biueau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportimities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  all  Regulations  Governing 
the  J  Visa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  seciu«  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFT^  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  provision  of  pre-arrival 
information  and  orientation  to 
participants,  monitoring  of  participants. 


proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  EGA  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD— SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547.  Telephone: 
(202)  401-9810,  FAX:  (202)  401-9809. 

Review  Process:  The  Bureau  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
Solicitation  Package.  All  eligible 
proposals  will  be  reviewed  by  the 
program  office.  Eligible  proposals  will 
then  be  forwarded  to  panels  of  senior 
Bureau  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Advisor  or  by  other 
Bureau  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria:  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  More  weight  will  be  given  to 
items  one  and  two.  and  all  remaining 
criteria  will  be  evaluated  equally. 

1.  Overall  Quality:  Proposals  should 
exhibit  originality  and  substance, 
consonant  with  the  highest  standards  of 
American  teaching  and  scholarship. 
Program  design  should  reflect  the  main 
currents  as  well  as  the  debates  within 
the  subject  discipline  of  each  institute. 
Program  elements  should  be  coherently 
and  thoughtfully  integrated.  Lectures, 
panels,  field  visits  and  readings,  taken 
as  a  whole,  should  offer  a  balanced 
presentation  of  issues,  reflecting  both 
the  continuity  of  the  American 
experience  as  well  as  the  diversity  and 
dynamism  inherent  in  it. 

2.  Program  Planning  and 
Administration:  Proposals  should 
demonstrate  careful  planning.  The 
organization  and  structure  of  the 
institute  should  be  clearly  delineated 
and  be  fully  responsive  to  all  program 
objectives.  A  program  syllabus  (noting 
specific  sessions  and  topical  readings 
supporting  each  academic  unit)  should 
be  included,  as  should  a  calendar  of 
activities.  The  travel  component  should 
not  simply  be  a  tour,  but  should  be  an 


integral  and  substantive  part  of  the 
program,  reinforcing  and 
complementing  the  academic  segment. 
Proposals  should  provide  evidence  of 
continuous  administrative  and 
managerial  capacity  as  well  as  the 
means  by  which  program  activities  and 
logistical  matters  will  be  implemented. 

3.  Institutional  Capacity:  Proposed 
personnel,  including  faculty  and 
administrative  staff  as  well  as  outside 
presenters,  should  be  fully  qualified  to 
achieve  the  project's  goals.  Library  and 
meeting  facilities,  housing,  meals, 
transportation  and  other  logistical 
arrangements  should  fully  meet  the 
needs  of  the  participants. 

4.  Support  for  Diversity:  Substantive 
support  of  the  bureau's  policy  on 
diversity  should  be  demonstrated.  This 
can  be  accomplished  through 
documentation,  such  as  a  written 
statement,  summarizing  pa.st  and/or  on- 
going activities  and  efforts  that  further 
the  principle  of  diversity  within  the 
organization  and  its  activities.  Program 
activities  that  address  this  issue  should 
be  highlighted. 

5.  Experience:  Proposals  should 
demonstrate  an  institutional  record  of 
successful  exchange  program  acti\ity. 
indicating  the  experience  that  the 
organization  and  its  professional  staff 
have  had  in  working  with  foreign 
educators. 

6.  Evaluation  and  Follow-up:  A  plan 
for  evaluating  activities  during  the 
Institute  and  at  its  conclusion  should  be 
included.  Proposals  should  discuss 
provisions  made  for  follow-up  with 
returned  grantees  as  a  means  of 
establishing  longer-term  individual  and 
institutional  linkages. 

7.  Cost  Effectiveness:  Proposals 
should  maximize  cost-sharing  through 
direct  institutional  contributions,  in- 
kind  support,  and  other  private  sector 
support.  Overhead  and  administrative 
components,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible. 

Authority:  Overall  grant  making 
authority  for  this  program  is  contained 
in  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961 ,  Public  Law  87- 
256,  as  amended,  also  known  as  the 
Fulbright-Hays  Act.  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries  *   *   *;  to  strengthen  the 
ties  which  unite  us  with  other  nations 
by  demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  •   *   * 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
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relations  betwppn  thp  llrutc(i  States  dud 
rhf  oth'T  I  (luntru's  nt  tlw  wnrld," 

\i)ticf'  Tht'  tt'rms  and  (  lUKiitioiis 
piibli,-.ht'(i  in  tlii>  RFC;F  are  linKiin;;  and 
niav  nut  he  inndified  by  any  Buri'au 
rt'prt's.'ntativc   E\planatnr\-  infurniatmn 
prnvidt'd  b\  th»'  Bureau  that  (  nntradu  ts 
published  lan'4uai;f  uill  nut  hi- binding; 
Issuance  iit  this  RFCP  dn.--  not 
constitute  an  award  (  mninitni.'nt  nii  th^' 
part  of  the  Ciovernnif'nt  The  Bureau 
reserves  the  rii^ht  tn  reduie,  re\iM',  ui 
int  rease  proposal  budgets  in  ac:cord<ini  >• 
with  the  needs  of  the  prnoram  anil  tlu' 
availabilitv  of  hiniis.  Awards  niadf  v\ill 
be  subject  to  periodic  re[)ortin>;  and 
evaluation  requirements 

Sotitiiiition   Final  awards  i  aiiii"t  b>' 
made  until  funds  have  been 
appropriated  f)v  (lon^n^ss.  and  illoi  atfd 
and  committed  throuuh  internal  Bureau 
procedures. 

Uated   0(:ti>ber  7.  2002. 
Patricia  S.  Harrison. 
Assistant  SecKtary  for  Educational  and 
Cultural  Affairs.  Department  of  State. 
[FR  Doc.  02-26426  Filed  10-16-O2;  8:45  ami 

BILLING  CODE  4710-1 1-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34253] 

TransitAmerica,  LLC— Operation 
Exemption — Line  In  Buchanan  County, 
MO 

TransitAmerica.  LLC  (TR.\M).  a 
noncarrier,  has  filed  a  verified  notn  >■  ot 
exemption  under  44  CF'R  ll'iO  il  to 
operate  approximatelv  2.h  miles  of  rail 
line.  previousU'  owned  b\  the  HerzoL; 
Contracting  Corporation  IHCC!  ' 
between  approximateU  milepost  Jiil  ii 
and  approximatelv  mib'post  riH  4  -vist 
of  St   loseph,  SU)  TRAM  (t-rtifies  th.it 
Its  projected  revenues  ,is  a  result  ot  this 
transaction  will  not  e\(  ccd  those  tliat 
would  qualifv  it  as  ,i  Class  111  rail 
carrier,  and  that  sui  h  resenue-.  uill  not 
exceed  S.T  million 

The  transac  tion  was  ^(  heduled  to  be 
consummated  on  or  after  Septembei  J4 

20U2.  the  effec  tive  (iate  ot  the  exem[)t|iUl 

(7  davs  after  the  exemption  was  tUedl 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
Is  \()id  til)  initio  Petitions  to  re\oke  the 
exemption  under  44  C  S C    lO.TOJtdj 
mav  be  filed  at  anv  time  The  tiling  ol 
a  petition  to  revoke  will  not 
autiunaticallv  stay  the  transai  tion 


.\n  original  and  10  copies  of  all 
ple.idmgs.  referring  to  STB  Finance 
l)o(  ket  No   .i425;j.  must  be  filed  with 
the  Surfai  e  Transportation  Board.  1925 
k  Street,  NVV  .  Washington.  DC  20423- 
()()()  1    In  addition,  a  copy  of  each 
ple.iding  must  be  served  on  Kevin  M. 
She\s.  Kirkpatrick  &  Lockhart  LLP.  1800 
M<issa(  husetts  Ave..  2nd  Floor,  N\V  , 
Uaslungtcm.  DC  2003h. 

Board  decisions  and  notices  are 
avail, ihle  on  our  website  at 
■uui\-  stb  dotiiov  " 

UocidiMt:  Ot  toiler  10.  2002 

Bv  the  Hoard.  Uavid  .M    Kuiisi  luuk. 
l)ire(  lor,  Offict-  of  Proceedings. 
Vernon  .\.  Williams, 
s,',  :rt.:i\ 

H<  Doc.  02-26422  Filed  l(l-l(.-()2;  H  4=i  am] 
BILLING  CODE  4915-00-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development  Office; 
Government  Owned  Invention 
Available  for  Licensing 

agency:  Research  and  [Development 

()ffl(e 

ACTION:  Notice  of  Government  Owned 

Invention  .-\vadable  for  Licensing. 


H(.(;  isrt  liniitird  liability  member  of  TKA.M 
I  R.^V^  recently  acquired  the  right,  title  ami  interest 
III  this  Abandoned  railrr«id  righl-ofwa\  from  HCX" 


SUMMARY:  The  invention  listed  below  is 
owned  bv  the  U.S.  Ciovernment  as 
represented  bv  the  Department  of 
Veterans  Affairs,  and  is  available  for 
lu  ensing  in  acc:or(iance  with  35  L'.S.C. 
207  .uid  37  (T-'R  part  404  to  achieve 
ex[)editious  commercialization  of 
results  (d  federallv  funded  research  and 
ilevelopment.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
I  o\frage  for  I '  S   companies  and  may 
,dso  be  .iwulable  for  lu:ensing. 
FOR  FURTHER  INFORMATION  CONTACT: 
le(  hiiK  al  and  licensing  information  on 
the  invention  mav  be  obtained  bv 
writing  lo:  Mindv  Aisen.  MD. 
Department  of  Veterans  Affairs.  Director 
!.•(  hnologv  Transfer  Program,  Researt:h 
and  Development  Office,  HIO  Vermont 
Avenue  NVV  .  Washington,  DC  20420; 
fax:  (202)  275-7228;  e-mail  at 
iiumh  iiist'ii" mail  \u  i^ov  Any  request 
for  mtormation  should  include  the 
Number  and  Title  for  the  relevant 
invention  as  indicated  below.  Issued 
patents  mav  be  obtained  from  the 
(  (unmissioner  of  Patents.  US.  Patent 
and  Trademark  Offi(;e,  Washington.  DC 
2l)2,n 

SUPPLEMENTARY  INFORMATION:  The 
iinention  available  for  licensing  is:  10/ 
mi),07H    Firm  Contact  Apparel 
Prosthesis  for  Tremor  Suppression  and 
Method  of  C.se  Thereof ", 


Dated:  October  10,  2002. 
.\nthony  I-  Principi. 

Sfi  rt'tcirw  Df'partnii-nl  of  X'rliTuns  Affairs. 
|FR  Doc,  02-2(J486  Filed  10-10-02;  8:4,5  ami 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  LABOR 

Veterans'  Employment  and  Training 
Service 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations 
Eligibility  Data  Form:  Uniformed 
Services  Employment  and 
Reemployment  Rights  Act  and 
Veteran's  Preference  (USERRA/VP) 

agency:  Veterans'  Employment  and 
Training  Service  (VETS).  Labor. 
action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of  '^ 

information  in  accordance  with  The 
Paperwork  Reduction  Act  of  1995 
(PRA95)  144  U.S.C.  3506  C  (2)(A)|.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properlv  assessed.  Currently  the 
Veterans'  Employment  and  Training 
Service  (VETS)  is  soliciting  comments 
concerning  the  proposed  information 
collection  request  for  the  VETS 
USERRA/VP  Form  1010. 
DATE:  Comments  are  to  be  submitted  by 
December  16.  2002. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Veterans'  Employment 
and  Training  Service.  U.S.  Department 
of  Labor.  Room  S-1316.  200 
Constitution  Ave..  NW..  Washington, 
DC  20210.  telephone  (202)  693-4711. 
Written  comments  limited  to  10  pages 
or  fewer  mav  also  be  transmitted  by 
facsimile  to  (202)  693-4755.  Receipt  of 
submissions,  whether  by  U.S.  mail,  e- 
mail  or  FAX  transmittal,  will  not  be 
acknowledged;  however,  the  sender  may 
request  confirmation  that  a  submission 
has  been  received,  by  telephoning  VETS 
at  (202)  693-4728. 
FOR  FURTHER  INFORMATION:  Contact 
Patrick  D.  Harvey.  Division  of 
Investigation  and  Compliance,  Veterans' 
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Employment  and  Training  Service,  U.S. 
Department  of  Labor,  Room  S-1316,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210,  telephone:  (202)  693-4728 
(Voice)  or  (800)  670-7008  (TTY/TDD). 
Copies  of  the  referenced  information 
coHection  request  are  available  for 
inspection  and  copying  through  VETS 
and  will  be  mailed  to  persons  who 
request  copies  by  telephoning  Mr. 
Patrick  D.  Harvey  at  (202)  693^728. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  VETS/USERRA/VP  Form  1010  is 
used  to  file  complaints  with  the 
Department  of  Labor's  Veterans' 
Employment  and  Training  Service 
(VETS)  under  either  the  Uniformed 
Services  Employment  and 
Reemployment  Rights  Act  (USERRA)  or 
laws/regulations  related  to  veterans' 
preference  (VP)  in  Federal  employment. 
The  purposes  of  the  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act  (USERRA)  and  this  information 
collection  requirement  include:  To 
protect  and  facilitate  the  prompt 
reemployment  of  members  of  the 
uniformed  services  (to  include  National 
Guard  and  Reserves);  to  minimize 
disruption  to  the  lives  of  persons  who 
perform  service  in  the  uniformed 
services  and  their  employers;  and  to 
encourage  individuals  to  participate  in 
non-career  uniformed  service.  Also,  to 
prohibit  discrimination  in  employment 
and  acts  of  reprisal  against  persons 
because  of  their  obligations  in  the 
uniformed  services,  prior  service, 
intention  to  join  the  uniformed  services. 


filing  of  a  USERRA  claim,  seeking 
assistance  concerning  an  alleged 
violation,  testifying  in  a  proceeding,  or 
otherwise  assisting  in  an  investigation. 
The  purposes  of  Veterans'  Preference 
laws  and  regulations  and  this 
information  collection  requirement 
include:  To  provide  preference  for 
certain  veterans  (preference  eligibles) 
over  others  in  Federal  hiring  from 
competitive  lists  of  applicants;  and  to 
provide  preference  eligibles  with 
preference  over  others  in  retention 
during  reductions  in  force  in  Federal 
agencies. 

n.  Desired  Focus  of  Comments 

Currently  VETS  is  soliciting 
comments  concerning  the  proposed 
information  collection  request  for  the 
VETS/USERRA/VP  Form  1010.  The 
Department  of  Labor  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submissicjns 
of  responses. 

in.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  approval  of  the  paperwork 
requirements  for  VT  ■^S/IJSERRA/VP 
Form  1010. 

Type  of  Review:  Extension. 

j4gencv.' Veterans'  Employment  and 
Training  Service. 

Title:  'VETS/USERRA/VP  Form  1010. 

OMB  Number:  1293-0002. 

Affected  Public:  Individuals  or 
households. 

Total  Respondents:  Approximatelv 
1,500. 

Average  Time  per  Response:  15 
minutes. 

Total  Burden  Hours:  375  hours. 

Total  Annualized  Capital/Startup 
costs:  SO. 

Total  Initial  Annual  Costs:  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request. 
Comments  will  become  a  matter  of 
public  record. 

Dated:  October  9,  2002. 
Charles  S.  Ciccolella, 

Deputy  Assistant  Secretan.  Veterans' 

Employment  and  Training. 

IFR  Doc,  02-26345  Filed  10-U)-02;  8:45  am] 
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Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Parts  6,  7,  18,  et  al. 
Testing  and  Evaluation  by  Independent 
Laboratories  and  Non-MSHA  Product 
Safety  Standards;  Proposed  Rule 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  6,  7,  18,  19.  20,  22,  23, 
27.  33.  35,  and  36 

RIN  1219-AA87 

Testing  and  Evaluation  by  Independent 
Latwratories  and  Non-MSHA  Product 
Safety  Standards 

agency:  Mine  Safety  and  Health 

Administration  (MSHA).  Department  of 

Labor 

ACTION:  Proposed  rule,  notice  of  hearing 

and  close  of  comment  period. 

SUMMARY:  This  revised  proposed  rule 
would  establish  alternate  requirements 
for  testing  and  evaluation  of  pn)ducts 
that  MSHA  approves  for  use  in  gassy 
underground  mines  It  is  being 
published  in  response  to  comments 
received  as  the  result  of  a  1994 
proposed  rule  on  the  same  subject.  It 
would  permit  manufacturers  of  certain 
products,  who  seek  MSHA  approval,  to 
use  an  independent  laboratory  to 
perform,  in  whole  or  part,  the  necessary 
testing  and  evaluation  for  approval 
Testing  and  evaluation  as  used  in  this 
proposed  rule  means  testing,  evaluation, 
or  both.  This  revised  proposed  rule 
would  also  permit  manufacturers  to 
have  their  products  approved  based  on 
non-MSHA  product  safety  standards 
This  would  occur  only  after  MSHA  has 
determined  that  such  standards  are 
equivalent  to  its  applicable  product 
approval  requirements  or  c  an  be 
modified  to  provide  at  least  the  same 
degree  of  protection  as  those  MSHA 
requirements  The  revised  rule,  as 
proposed,  should  increase  the 
availability  of  a  wider  variety  of  mining 
products  having  enhanced  safety 
features  by  reducing  costs  and 
broadening  the  market  for  mining 
equipment 

DATES:  Comments  must  be  received  on 
or  before  December  31.  2002.  Submit 
written  comments  on  the  information 
collection  requirements  bv  December 
16. 2002 

Two  public  hearings  will  be  held.  One 
in  Denver,  Colorado  on  January  7.  2003 
and  another  in  Washington. 
Pennsylvania  on  fanuarv'  9.  2003.  The 
first  hearing  will  begin  at  9  a.m.  and  end 
after  the  last  scheduled  speaker  appears; 
no  later  than  5  p.m.  on  January  7,  2003 

The  second  hearing  will  begin  at  9 
a.m.  and  end  after  the  last  scheduled 
speaker  appears;  no  later  than  5  p.m.  on 
Januar>'  9,  2003.  If  individuals  or 
organizations  wish  to  make  an  oral 
presentation  for  the  record,  we  ask  that 


you  submit  your  request  at  least  5  days 
prior  to  the  hearing  dates.  However,  you 
do  not  have  to  make  a  written  request 
to  speak.  Any  unallotted  time  will  be 
made  available  for  persons  making 
same-day  requests. 

The  post-hearing  comment  period 
will  close  30  davs  after  the  second 
public  hearing  on  February  10.  2003. 
ADDRESSES:  (Comments.  Send  comments 
I  in  the  revised  proposed  rule — 

(1)  Bv  mail  or  hand  delivery  to 
MSHA.  Office  of  Standards.  Regulations 
and  Variances.  1100  Wilson  Boulevard, 
Room  2352,  Arlington,  VA  22209-3939; 

(2)  By  facsimile  to  MSHA,  Office  of 
Standards.  Regulations  and  Variances, 
202-693-9441;  or 

(3)  By  electronic  mail  to 
comments^&msha.gov  If  possible,  please 
supplement  written  comments  with 
computer  files  on  disk.  You  may  contact 
MSHA  with  any  format  questions. 

Send  written  comments  on  the 
information  collection  requirements  to 
both  MSHA  and  the  Office  of 
Management  and  Budget  (OMB)  as 
follows; 

( 1 1  To  OMB  by  mail  addressed  to  the 
Office  of  Information  and  Regulatory' 
.Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
725  17th  Street,  NW..  Washington,  DC 
20503.  Attn;  Desk  Officer  for  MSHA; 
and 

(2)  To  MSHA  by  one  of  the  following 
methods; 

(a)  By  mail  or  hand  delivery  to 
MSHA.  Office  of  Standiu-ds,  Regulations 
and  Variances,  1 100  Wilson  Boulevard, 
Room  2352,  Arlington.  VA  22209-3939; 

(b)  By  facsimile  to  MSHA.  at  202- 
693-9441,  or 

(c)  Bv  electronic  mail  to 
comments^msha.gov 

Hearings.  (1)  The  hearing  on  January 
7.  2003  will  be  held  at  the  DoubleTree 
Hotel  Denver,  3203  Quebec  Street, 
Denver.  Colorado  80207  (phone:  (303) 
321-3333). 

(2)  The  hearing  on  January  9,  2003 
will  be  held  at  the  Holiday  Inn 
Meadowlands.  340  Racetrack  Road, 
Washington.  Pennsylvania  15301 
(phone:  (724)  222-6200). 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W  Nichols,  Jr.,  Director,  Office 
of  Standards.  Regulations,  and 
Variances.  MSHA,  1100  Wilson 
Boulevard,  Room  2352.  Arlington. 
Virginia  22209-3939.  Mr.  Nichols  can 
be  reached  at  nichols-marvin@msha.gov 
(Internet  E-mail),  202-693-9440  (voice), 
or  202-693-9441  (facsimile). 
SUPPLEMENTARY  INFORMATION:  You  may 
obtain  copies  of  the  revised  proposed 
rule  and  the  Preliminary  Regulatory 
Economic  Analysis  (PREA)  in 


alternative  formats  by  calling  the 
number  in  the  FOR  FlJRTHER  INFORMATION 
CONTACT  section  above.  The  alternative 
formats  available  are  either  a  large  print 
version  of  these  documents  or  electronic 
files  that  can  be  sent  to  you  either  on  a 
computer  disk  or  an  attachment  to  an  e- 
mail.  The  documents  also  are  available 
on  the  Internet  at  http://www.msha.gov/ 
REGSINFO.HTM.  We  intend  to  place  the 
public  comments  on  these  documents 
on  our  website  shortly  after  we  receive 
them. 

I.  Background 

From  its  creation  by  Congress  in  1910, 
MSHA's  predecessor,  the  Bureau  of 
Mines.  U.S.  Department  of  Interior 
(Bureau),  was  responsible  for  the  testing 
and  evaluation  of  mining  products. 
Under  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Mine  Act).  MSHA 
is  responsible  for  prescribing  the 
technical  design,  construction,  and  the 
test  requirements  for  certain  products 
used  in  underground  mines,  and  for 
testing  and  evaluating  them  for  approval 
based  on  those  requirements.  These 
technical  requirements  are  set  forth  in 
the  Agency's  approval  regulations  in  30 
CFR  parts  7  through  36. 

MSHA's  approval  regulations  govern 
the  process  through  which 
manufacturers  may  obtain  MSHA 
approval,  certification,  acceptance  or 
evaluation  of  certain  products  for  use  in 
underground  mines.  Each  of  these 
separate  approval  actions  has  specific 
application  procedures  and  technical 
requirements  for  testing  and  evaluation. 
MSHA  currently  conducts  the  testing 
and  evaluation  of  products  for  a  fee  paid 
by  the  applicant.  Following  MSHA 
approval,  manufacturers  must  ensure 
that  the  product  continues  to  conform  to 
the  technical  requirements  tested, 
evaluated,  and  approved  by  MSHA. 

When  MSHA  receives  an  application 
for  approval  of  a  product  for  use  in 
underground  mines,  every  aspect  of  the 
documentation  package  is  reviewed  to 
determine  whether  the  technical 
requirements  of  the  applicable 
provisions  of  30  CFR  parts  15  through 
36  have  been  met.  Each  drawing  and 
specification  in  the  package  is  cross- 
checked against  these  requirements  and, 
for  some  products,  samples  of  the 
product  or  parts  of  the  product  are 
disassembled  and  examined  by  MSHA 
for  conformity  with  the  drawings  and 
specifications.  After  MSHA  verifies  that 
an  applicant's  product  complies  with 
the  design  and  construction 
requirements,  MSHA  then  tests  the 
product  to  determine  whether  it 
performs  according  to  the  approval 
requirements,  unless  the  design  obviates 
the  need  for  testing.  If  the  product 
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passes  the  tests  and  meets  all  MSHA 
requirements.  MSHA  issues  an  approval 
for  the  product. 

Once  MSHA  has  approved  a  product, 
the  manufacturer  is  authorized  to  place 
an  MSHA  approval  marking  on  the 
product  that  identifies  it  as  approved  for 
use  in  underground  mines.  Use  of  the 
MSHA  marking  obligates  the 
inanufacturer  to  maintain  the  quality  of 
the  product  as  approved.  The  MSHA 
marking  indicates  to  the  mining 
community  that  the  product  has  been 
manufactured  according  to  the  drawings 
and  specifications  upon  which  the 
approval  was  based.  Any  proposed 
change  to  an  approved  product  that 
causes  it  to  differ  from  the  design  or 
construction  described  in  the  original 
documentation  approved  by  MSHA 
must  be  submitted  to  the  Agency  for 
approval  prior  to  implementation  of  the 
change.  If  MSHA  approves  the  change, 
the  Agency  issues  an  extension  of 
approval  or  a  notice  of  acceptance  of  the 
modified  product  to  the  manufacturer. 

In  the  mid-1980s,  the  Agency 
reviewed  its  product  approval  program 
to  determine  whether  it  could  be 
restructured  to  provide  improved  safety 
to  miners  without  increasing  cost  to  the 
applicant.  That  review  resulted  in  the 
promulgation  in  1988  of  30  CFR  part  7. 
Testing  by  Applicant  or  Third-Party, 
which  represented  MSHA's  first 
departure  from  its  role  of  front-end 
prototype  testing  of  products  for 
approval,  by  substituting  manufacturer 
or  third-party  testing  of  a  limited 
number  of  products  for  the  testing  that 
previously  had  been  conducted  by 
MSHA. 

The  objectives  of  the  program  were  to 
permit  MSHA  to  redirect  its  resources  to 
its  post-approval  product  audit 
functions,  as  well  as  to  the  review  of 
technological  improvements  in  mining 
products.  The  Agency's  shift  in 
emphasis  was  intended  to  enhance  the 
safety  of  products  in  mines  by  providing 
the  mining  conununity  a  greater 
assurance  that  approved  products  in 
mines  continue  to  be  manufactured  as 
approved,  by  detecting  any  problems  in 
manufactured  products  more  effectively, 
and  by  enabling  a  more  expeditious 
introduction  of  new  technology. 

Products  selected  as  suitable  for 
applicant  or  third-party  testing  under 
part  7  were  those  with  characteristics 
which  could  be  objectively  tested  in  a 
routine  and  readily  reproducible 
manner,  with  no  elements  of  subjective 
analysis.  Products  whose  testing  results 
depend  on  the  experience,  judgement, 
and  knowledge  of  the  personnel 
executing  the  tests,  such  as  testing  a 
complex  intrinsically  safe  circuit,  were 
not  included  in  the  part  7  program. 


Under  part  7.  all  product  testing  is 
conducted  according  to  MSHA-specified 
tests  and  procedures,  using  calibrated 
and  accurate  instruments.  Moreover,  the 
product  testing  is  subject  to  Agency. 
Part  7  is  not  a  self-certification  program. 
The  part  7  concept  shifts  only  the 
testing  of  certain  products  to  the 
applicant  or  a  third  party.  The 
evaluation  of  the  test  results  and  the 
issuance  of  the  approval  remain  the 
responsibility  of  the  Agency.  This 
revised  proposed  rule  would  not  affect 
the  testing  aspects  of  part  7.  Part  7, 
unlike  the  other  approval  parts,  would 
continue  to  permit  testing  by  the 
applicant  or  by  third  party  laboratories 
that  are  not  necessarily  independent 
from  the  manufacturer. 

II.  1994  Proposed  Rule 

In  1993,  MSHA  initiated  a  further 
review  of  its  approval  and  certification 
activities,  including  its  part  7  applicant 
or  third-party  testing  program.  Based  on 
this  review,  the  Agency  reaffirmed  the 
objectives  of  the  part  7  concept  to 
increase  post-approval  product  audits 
and  direct  more  resources  to  evaluation 
of  safety  and  technological 
improvements  in  products  for  use 
underground.  However,  MSHA 
determined  that  while  the  part  7 
program  was  a  step  in  the  right 
direction,  the  limited  scope  of  that 
program  did  not  free  up  sufficient 
resources  to  allow  MSHA  to  fully 
redirect  its  efforts  to  meet  those 
objectives.  After  considering  how  best  to 
accomplish  those  goals,  the  Agency 
decided  to  initiate  rulemaking  to  modify' 
MSHA's  approval  program  in  two  ways, 
which  it  did  in  1994.  Under  the  1994 
proposed  rule,  applicants  seeking 
MSHA  product  approval  would  have 
been  required  to  use  independent 
laboratories  recognized  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  under  its 
Nationally-Recognized  Testing 
Laboratories  (NRTL)  program  for  the 
required  testing  and  evaluation.  This 
would  have  been  in  place  of  MSHA 
testing  and  evaluation  of  products.  As 
with  the  part  7  program,  however, 
MSHA  would  have  continued  to  verify 
that  approval  requirements  were  met 
and  would  have  retained  full 
responsibility  for  issuing  the  product 
approval.  Thus,  the  1994  proposed  rule 
would  not  have  constituted  a  self- 
certification  program.  Second,  MSHA  or 
appropriately  recognized  independent 
laboratories  would  have  been  permitted, 
upon  an  applicant's  request,  to  test  and 
evaluate  a  product  for  approval  based 
on  approval  requirements  other  than  the 
Agency's,  as  long  as  those  requirements 
provided  an  equal  or  a  greater  degree  pf 


protection.  This  would  have  allowed 
MSHA  to  approve  a  product  meeting  the 
International  Electrotechnic;al 
Commission's  (lEC)  approval  standards, 
or  some  other  approval  requirements 
different  from  those  specified  in 
MSHA's  regulations,  provided  that 
MSHA  first  had  determined  that  those 
requirements  were  equivalent  or  could 
be  modified  to  provide  protection 
equivalent  to  that  afforded  by  products 
tested  and  evaluated  according  to 
MSHA  approval  requirements.  In  this 
way,  the  Agency  could  have  taken 
advantage  of  revisions  to  product  safety 
standards  developed  by  other  countries 
or  standards  development  organizations 
to  address  technological  advances  or 
improvements  in  product  safety.  Such 
an  approach  would  have  permitted  the 
introduction  of  a  wider  variety  of 
improved  products  into  U.S.  mines 
more  quickly  than  if  the  Agency  had  to 
undertake  rulemaking  to  address  each 
technological  advance  or  improvement 
in  product  safety,  capability,  and 
performance. 

A  notice  of  proposed  rulemaking 
(NPRM)  for  a  new  part  6  was  published 
on  November  30.  1994  (59  FR  61376). 
The  NPRM  comment  period  was 
extended  to  February  21.  1995  (60  FR 
8209).  A  Public  Hearing  Notice  was 
published  on  October  10,  1995  (60  FR 
52640).  scheduling  a  public  hearing  for 
November  15,  1995.  That  hearing  was 
rescheduled  to  April  30,  1996.  (61  FR 
15743).  The  post-hearing  comment 
period  ended  on  May  31.  1996.  (61  FR 
15743).  The  rule  was  not  published  as 
a  final  rule.  Instead.  MSHA  is 
publishing  this  revised  proposed  rule 
(hereafter  referred  to  as  the  proposed 
rule), 

in.  Discussion  of  Proposed  Rule 

A.  Introduction 

The  proposed  rule  would  provide  a 
number  of  significant  improvements  to 
the  1994  proposed  rule.  There  were  two 
major  concerns  expressed  by  a  large 
number  of  commenters.  primarily 
representing  product  manufacturers  and 
mine  operators.  They  objected  to  the 
requirement  to  employ  the  services  of 
private  sector  laboratories,  and 
expressed  concern  over  the  loss  of 
expertise  that  MSHA  would  experience 
by  ceasing  to  perform  tests  and 
evaluations.  There  was  also  an 
overwhelming  concern  about  the  effects 
the  mandatory  nature  of  the  1994 
proposed  rule  would  have  on  their  costs 
and  turnaround  times.  Many 
commenters  stated  that  they  had 
previous  experience  in  dealing  with 
third  party  laboratories  and.  in  general, 
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had  experienced  higher  costs  and  longer 
turnaround  times  in  those  instances. 

MSHA  has  revised  the  1994  propo.sed 
rule  to  address  these  concerns,  because 
we  recognize  the  industry's  need  to 
expedite  the  transfer  of  technology  into 
the  mining  environment.  This  transfer 
should  improve  the  health  and  safety  of 
miners.  The  alternate  program  in  this 
proposed  rule  would  permit  a 
manufacturer  who  has  had  a  product 
tested  and  evaluated  by  an  independent 
laboratory  to  submit  the  test  reports  and 
technical  information  to  MSHA  to 
obtain  MSHA  approval  for  the  product. 

MS1-L\  is  aware  of  certain  instruments 
that  are  currently  listed  (approved)  by 
independent  laboratories  for  use  in 
hazardous  gas  and  dust  atmospheres 
that  mav  also  be  suitable  for  use  in  the 
mine  environment.  These  instruments 
include:  portable  methane  detectors,  air 
sampling  pumps,  oxygen  deficiency 
meters,  air  velocity  meters,  carbon 
monoxide  detectors,  hydrogen  sulfide 
detectors,  powered  respirators  and 
accessories,  toxic  gas  detectors,  portable 
tvvo-wav  radios,  laser  surveying 
instruments,  mine  rescue 
communications  system,  photometers, 
temperature  sensing  devices,  personal 
audible  and  visual  alarms,  heat 
detection  svstems,  voice  amplifiers, 
position  sensing  devices,  tape  recorders, 
pressure  sensing  devices,  data  recording 
instruments,  electrical  diagnostic  test 
instruments,  sound  level  meters,  sound 
level  calibrators,  audio  dosimeters,  and 
cable  fault  detectors. 

MSHA  has  issued  approvals  for  a 
number  of  instruments  that  were 
already  listed  (approved)  by  an 
independent  laboratory  at  the  time  of 
application  for  MSHA  approval 
Examples  of  some  of  these  instruments 
are:  Motorola  MT2000  and  HTlOOO 
Hand-held  Radios:  MSA  Micmgard 
Portable  .Marm  for  warning  of  low. levels 
of  oxvgen  and  high  levels  of  methane; 
MSA  Escort  Elf  Portable  Pump  for 
sampling  of  the  mine  atmosphere  for 
dust:  M.S.'X  Passport  and  Mini  Series 
Personal  Alarms  for  warning  of  high 
levels  of  toxic  and  combustible  gases: 
Industrial  .Scientific  Corporation  Model 
SP402  Sampling  Pump  for  remote 
monitoring  of  oxygen,  toxic  and 
combustible  gases:  and  Industrial 
Scientific  Corporation  Model  TMX410 
Four-Gas  Monitor  for  monitoring  and 
warning  of  high  levels  of  toxic  and 
combustible  gases  and  low  levels  of 
oxygen. 

MSHA  is  aware  that  there  are  many 
more  products,  including  instruments, 
motors,  explosion-proof  enclosures, 
conveyor  belts  and  hydraulic  fluids,  that 
are  listed  by  independent  laboratories 
that  have  not  been  submitted  for  MSHA 


approval.  These  products,  used  in  other 
industries,  can  offer  safety-related 
benefits  to  the  mining  industry  and  are 
considered  potential  candidates  for  the 
program  that  would  be  created  by  this 
nile.  By  permitting  acceptance  of 
independent  laboratory  test  and 
evaluation  results,  MSHA  believes  that 
some  of  these  product  manufacturers 
would  be  encouraged  to  submit  their 
products  for  MSHA  approval. 

MSHA  is  also  aware  that  many 
in.struments  and  products  have  been 
listed  (approved)  by  independent 
laboratories  to  Underwriter's 
Laboratories  (UL)  and  Factory  Mutual 
(FM)  intrinsic  safety  standards  for  use  in 
(^lass  I  (explosive  gas-air  mixtures)  and 
(llass  II  (explosive  dust-air  mixtures) 
atmospheres.  Many  of  the  same  tests 
and  design  requirements  that  MSHA 
uses  under  its  intrinsic  safety 
regulations  are  also  used  in  the  UL  and 
FM  standards.  Under  this  proposed  rule, 
applicants  seeking  MSHA  approval  of 
instruments  or  other  products  for 
intrinsic  safetv  purposes  could  submit 
the  results  of  any  independent 
laboratorv's  testing  and  evaluation  for 
intrinsic  safety  to  MSHA  as  part  of  their 
applications.  If  after  review.  MSHA 
determined  that  the  testing  already 
conducted  was  performed  properly. 
MSHA  could  accept  the  test  results  and 
would  not  have  to  repeat  testing  in  cases 
where  the  tests  were  the  same.  This 
would  reduce  costs  and  the  time  spent 
bv  manufacturers  to  obtain  MSHA 
approval.  If  the  review  raised  questions 
or  concerns  about  the  validity  of  test 
and  evaluations  submitted,  MSHA 
would  need  to  perform  repeat  testing. 
MSHA,  of  course,  would  conduct 
additional  testing  and  evaluation  where 
the  UL  and  FM  intrinsic  safety 
requirements  were  not  the  same  as 
MSHA's 

The  most  significant  change  from  the 
1994  proposed  rule  is  that  MSHA  would 
retain  its  testing  and  evaluation 
capabilities,  but  would  offer  applicants 
the  alternative  of  submitting  an 
independent  laboratory  test  and 
evaluation  report  for  MSHA  approval. 
MSHA  would  have  the  authority  to 
accept  the  test  and  evaluation  results  in 
lieu  of  conducting  its  own.  MSHA  also 
would  have  the  authority  to  conduct  or 
to  observe  any  additional  or  repeat  test 
and  evaluation  to  ensure  compliance 
with  the  MSHA  requirements. 

MSHA  carefully  analyzed  the 
comments  received  in  response  to  the 
1994  proposed  rule  and  responded  in 
manv  instances  by  revising  it.  The 
resultant  proposed  rule  would  offer  the 
alternative  approval  program  as  well  as 
the  eijuivalencv  requirements  in 
essentially  the  1994  proposed  form. 


Some  commenters  expressed  concern 
that  MSHA  might  lose  expertise  if 
independent  laboratories  performed  all 
testing  and  evaluation.  This  proposed 
rule  would  retain  a  major  role  for 
MSHA.  MSHA  would  be  analyzing  non- 
MSHA  product  safety  standards  to 
determine  equivalency.  This  proposed 
rule  would  allow  MSHA.  at  the  request 
of  the  applicant,  to  approve  products 
based  either  on  its  approval  regulations 
or  non-MSHA  product  safety  standards 
that  have  been  determined  to  be 
equivalent.  Most  importantly,  MSHA 
would  remain  the  approval  authority, 
whether  MSHA  or  an  independent  . 
laboratory  does  the  testing  and 
evaluation. 

In  developing  this  proposed  rule, 
MSHA  has  made  every  effort  to  address 
the  comments  received  on  the  1994 
proposed  rulemaking.  Comments 
addressing  both  the  costs  and  the 
benefits  of  each  provision,  as  well  as 
revisions  and  deletions,  were  carefully 
evaluated  against  the  statutory 
requirement  that  nothing  in  this 
proposed  rule  shall  reduce  the 
protection  afforded  miners  by  an 
existing  mandatory  health  or  safety 
standard. 

B.  Section-by-Section  Discussion 

The  1994  proposed  rule,  which  would 
have  required  applicants  to  use 
independent  laboratories  to  perform  the 
product  testing  and  evaluation 
necessary  for  issuance  of  MSHA's 
product  approval,  was  intended  to  form 
the  foundation  of  a  modified  approval 
program  providing  enhanced  product 
user  protection  and  more  rapid 
introduction  of  new  technology  into  the 
mining  industry.  The  1994  proposed 
rule  would  also  have  required 
applicants  for  product  approval  to 
submit  to  MSHA  the  test  and  evaluation 
data  and  results  obtained  from  an 
independent  laborator\'  recognized  by 
QSHA  as  an  NRTL.  The  1994  proposed 
rule  also  would  have  permitted 
applicants  to  request  MSHA  approval 
based  on  testing  and  evaluation 
requirements  other  than  MSHA's  once 
MSHA  determined  the  other 
requirements  to  be  equivalent  to  it  own 
requirements  in  their  original  or 
modified  form. 

MSHA  received  many  comments  on 
the  1994  proposed  rule  from  interested 
parties,  such  as  mining  equipment 
manufacturers,  mine  operators, 
representatives  of  miners,  professional 
associations,  and  laboratories.  Many  of 
these  commenters  also  participated  in 
the  hearing  and  sent  in  post-hearing 
comments  oa  a  number  of  issues.  MSHA 
has  extensively  modified  the  1994 
proposed  rule  based  on  these  comments. 
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Under  this  proposed  rule, 
manufacturers  seeking  MSHA  approval 
could  choose  to  have  their  products 
tested  and  evaluated  either  by  an 
independent  laboratory  or  by  MSHA. 
MSHA  would  be  able  to  accept  the 
independent  laboratory's  test  and 
evaluation  results  in  lieu  of  performing 
its  own.  Also  under  this  proposed  rule, 
the  equivalency  concept  would  remain 
basically  the  same  as  originally 
proposed. 

No  approvals  would  be  issued  under 
part  6.  Instead,  any  approval  issued 
based  on  part  6  provisions  would 
continue  to  be  approved  under  the 
applicable  product  approval  parts.  The 
necessary  confornung  language  is  being 
proposed  to  those  other  approval  parts 
in  this  Federal  Register  Notice  of 
Proposed  Rulemaking. 

The  following  portion  of  the  preamble 
discusses  each  provision  of  the 
proposed  part  6  rule.  The  text  of  the 
proposed  rule  is  included  at  the  end  of 
the  document. 

Section  6.1     Purpose  and  Effective  Date 

This  section  explains  that  the  piu-pose 
of  this  proposal  would  be  to  establish  an 
alternate  program  for  testing  and 
evaluation  of  products  MSHA  approves 
for  use  in  gassy  underground  mines.  It 
would  permit  manufacturers  of  certain 
products  who  s^k  MSHA  approval  to 
use  an  independent  laboratory  to 
perform,  in  whole  or  in  part,  the 
necesseuy  testing  and  evaluation  for 
approval.  It  also  would  permit 
manufacturers  to  request  to  have  their 
products  approved  based  on  non-MSHA 
product  safety  standards  once  MSHA 
has  determined  that  the  non-MSHA 
product  safety  standards  are  equivalent 
to  MSHA's  applicable  product  approval 
requirements  or  can  be  modified  to 
provide  at  least  the  same  degree  of 
protection  as  MSHA's  requirements. 

The  provisions  of  this  part  would 
apply  to  any  application  for  approval  or 
extension  of  approval  filed  under  30 
CFR  parts  18,  19,  20,  22,  23,  27.  33,  35, 
or  36,  and  received  by  MSHA  after  the 
effective  date  of  this  rule.  It  would  be 
effective  60  days  after  publication  of  the 
final  rule  in  the  Federal  Register. 

Section  6.2     Definitions 

This  section  of  the  proposed  rule 
would  define  and  clarify  the  key  terms 
used  in  part  6.  The  1994  proposed  rule 
included  definitions  for  "approval"  and 
"evaluation."  Commenters  on  the  1994 
proposed  rule  did  not  direct  any 
comments  to  these  definitions.  The 
definition  of  "approval"  remains 
unchanged.  The  definition  for 
"evaluation"  was  removed  because 


MSHA  believes  the  term  is  self- 
explanatory. 

The  additional  definitions  are 
provided  to  clarify  certain  terms  that 
were  not  defined  in  the  1994  proposed 
rule  or  to  address  new  terms  that  were 
not  included  in  the  1994  proposed  rule. 
These  would  include  "applicant," 
"approval  holder."  "equivalent  non- 
MSHA  product  safety  standard," 
"independent  laboratory,"  'post- 
approval  product  audit"  and  "product 
safety  standard." 

Applicant.  This  term  would  be  used 
to  describe  an  individual  or 
orgaiiization  that  manufactures  or 
controls  the  assembly  of  a  product  and 
that  applies  to  MSHA  for  approval  of 
that  product. 

Approval.  This  term  would  be  used  to 
describe  a  wrritten  document  issued  by 
MSHA  which  states  that  a  product  has 
met  the  applicable  requirements  of  part 
18,  19,  20,  22,  23,  27.  33,  35.  or  36.  The 
definition  would  be  based  on  the 
existing  definitions  of  "approval"  in  the 
parts  specified  above.  It  is  expanded  to 
include  "certification"  and 
"acceptance"  because  these  terms  also 
are  used  to  denote  MSHA  approval. 

Approval  bolder.  This  term  would  be 
used  to  describe  an  applicant  whose 
application  for  approval  of  a  product 
under  part  18.  19.  20,  22.  23.  27,  33,  35, 
or  36  of  this  chapter  has  been  approved 
by  MSHA. 

Equivalent  non-MSHA  product  safety 
standard.  This  term  would  be  used  to 
describe  a  non-MSHA  product  safety 
standard,  or  group  of  standards,  that  is 
determined  by  MSHA  to  provide  at  least 
the  same  degree  of  protection  as  the 
applicable  MSHA  product  approval 
requirements  in  parts  18,  19.  20,  22,  23, 
27,  33,  35,  and  36,  or  which  in  modified 
form,  provides  at  least  the  same  degree 
of  protection. 

Independent  Laboratory.  This  term 
would  be  used  to  describe  a  laboratory 
that:  (1)  Has  been  recognized  by  a 
laboratory  accrediting  organization  {e.g.. 
OSHA  NRTL  Program,  American 
Association  for  Laboratory 
Accreditation  (A2LA),  International 
Electrotechnical  Commission  (lEC),  etc.) 
to  test  and  evaluate  products  to  a 
product  safety  standard,  and  (2)  is  free 
from  commercial,  financial,  and  other 
pressures  that  may  influence  the  results 
of  the  testing  and  evaluation  process. 

Post-approval  product  audit.  This 
term  applies  to  the  examination,  testing, 
or  both,  by  MSHA  of  approved  products 
selected  by  MSHA  to  determine  whether 
those  products  meet  the  applicable 
product  approval  requirements  and 
have  been  manufactured  as  approved. 

Product  safety  standard.  This  term 
would  be  used  to  describe  a  document. 


or  group  of  documents  that  specify-  the 
requirements  for  the  testing  and 
evaluation  of  a  product  for  use  in 
explosive  gas  and  dust  atmospheres, 
and.  when  appropriate,  include 
documents  addressing  the  flammability 
properties  of  products. 

Section  6.10     Use  of  Independent 
Laboratories 

Under  paragraph  (a)  of  the  proposed 
rule,  manufacturers  who  seek  approval 
of  certain  products  would  be  permitted 
to  use  an  independent  laboratory  to 
perform,  in  whole  or  in  part,  the 
necessary  testing  and  evaluation  for 
MSHA  product  approval.  Thus,  this 
proposed  rule  would  no  longer  require 
manufacturers  to  use  independent 
laboratories.  Instead,  it  would  give 
manufacturers  the  option  of  having 
either  MSHA  or  an  independent 
laboraton,'  do  the  testing  and  evaluation. 

Also,  under  this  proposed  rule,  if 
independent  laboratories  were  used, 
applicants  would  need  to  submit,  as 
part  of  the  approval  application,  four 
items  set  out  in  subparagraphs  (1).  (2). 
(3),  and  (4)  of  section  6.10(a).  They 
would  include  written  evidence  of  the 
laboratorv's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization:  a  complete  technical 
explanation  of  how  the  product 
complies  with  each  requirement  in  the 
applicable  MSHA  product  approval 
requirements:  identification  of 
components  or  features  of  the  product 
that  are  critical  to  the  safety  of  the 
product:  and  all  documentation, 
including  drawings  and  specifications, 
which  are  required  by  the  applicable 
approval  part  under  this  chapter. 

The  language  in  the  1994  proposed 
rule,  requiring  that  testing  and 
evaluation  of  products  submitted  to 
MSHA  for  approval  be  conducted  only 
by  an  independent  laboratory 
recognized  as  a  NRTL  under  OSHA  s 
program,  has  not  been  included.  There 
was  disagreement  with  the  Agency's 
1994  proposal  to  require  that 
manufacturers  use  NRTLs  to  test  and 
evaluate  their  products  prior  to 
requesting  MSHA  approval.  The 
comments  were  in  two  general 
categories:  First,  commenters  noted  that 
the  use  of  NRTLs  would  be  mandator.-: 
and  second,  that  the  1994  proposal 
relied  exclusively  on  NRTLs  in.stead  of 
a  broader  category  of  independent 
laboratories. 

One  commenter  stated  that  it  was  not 
opposed  to  MSHA's  acceptance  of 
results  produced  by  a  NRTL  if  MSHA 
preserved  the  option  for  manufacturers 
to  submit  their  products  to  MSHA  for 
testing.  Various  commenters  expressed 
concern  that  the  exclusive  use  of  NRTLs 
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could  create  a  nTonopoly  Other 
commenters  expressed  concern  abnut 
the  small  number  of  NRTLs  and  the  cost 
of  the  equipment  necessary  to  test 
specialized  mining  products  These 
commenters  feared  that  the  .NJRTLs 
would  find  it  too  costly  to  duplicate 
MSHA  testing  equipment,  especially 
when  the  number  of  products  requiring 
such  testing  would  be  small.  Further, 
thev  expressed  concern  that  NRTLs 
would  tend  to  specialize  in  only  one 
kind  of  testing,  resulting  in  a  monopoly 
and  inhibiting  competition  It  was  also 
their  contention  that  NRTLs  would  be 
unable  to  respond  to  numerous  requests 
from  competing  manufacturers,  and 
wopld  thus  reduce  the  availability  of 
competitive  products  and  limit  the 
mining  industry  to  a  few  suppliers 
Such  specialization  could  also  cause 
bottlenecks  in  testing  and  evaluation  if 
multiple  manufacturers  sought  approval 
concurrentlv.  They  also  feared  that  the 
laboratories  would  face  competing 
demands  for  resources  and  that 
laboratories  might  give  priority  to  non- 
mining  industry  products.  This 
proposed  rule  would  allow 
manufacturers  to  choose  whether  to 
have  MSHA  conduct  the  testing  and 
evaluation  or  to  have  an  independent 
laboratory,  recognized  bv  a  laboratory 
accrediting  organization,  do  so  The 
laboratory  would  not  have  to  be  a  NRTL 

Although  it  is  no  longer  proposing 
that  an  independent  laboratory  used  be 
recognized  under  OSHA's  NRTL 
program,  the  Agency  determined  that  it 
would  be  essential  for  the  laboratories 
performing  testing  and  evaluation  to  be 
recognized  bv  a  laboratory  accrediting 
organization.  This  is  based  on 
comments  asserting  the  need  for  a 
system  to  be  in  place  to  determine  the 
qualifications  of  laboratories.  MSHA 
agrees  that  competent  laboratory 
accrediting  organizations  exist  and 
continues  to  believe  that  it  should  not 
establish  its  own  program  and  duplicate 
the  work  of  others  One  commenter 
recommended  this  by  stating, 
"[rjecognizing  existing  programs  (third- 
party  certification  programs]  should  be 
a  significant  cost  reduction  to  already 
overburdened  government  agencies." 

While  MSHA  does  not  want  to 
establish  its  own  laboratorv' 
accreditation  program,  the  Agency 
believes  there  are  two  essential 
qualifications  that  laboratories  would 
have  to  meet  in  order  for  MSHA  and  the 
mining  community  to  have  assurance 
that  any  product,  tested  and  evaluated 
by  third  party  laboratories,  would  be 
safe  in  the  mining  environment.  First. 
MSHA  believes  that  the  laboratorv'  must 
be  independent  of  commercial, 
financial,  or  other  pressures  that  could 


influence  the  resuUs  of  the  testing  and 
evaluation  process.  Independence  of  the 
testing  laboratory  from  the  manufacturer 
is  essential  for  MSHA  and  the  mining 
public  to  have  confidence  in  the  results 
of  testing  and  evaluation  conducted 
outside  the  Agency's  Approval  and 
Certification  Center.  Second.  MSHA 
would  need  some  evidence  that  the 
laboratory  is  competent  to  test  and 
evaluate  to  a  particular  product  safety 
standard.  This  proposed  rule  would 
permit  MSHA  to  accept  testing  and 
evaluation  performed  by  an 
independent  laboratory  provided  that 
MSHA  receives  written  evidence  of  the 
laboratory's  independence  and  current 
ret;ognition  by  a  laboratory  accrediting 
organization.  MSHA  agrees  with 
commenters  that  there  are  a  number  of 
capable  accrediting  organizations 
already  in  existence  and  is  proposing  to 
accept  testing  and  evaluation  by 
independent  laboratories  that  are 
accredited  by  any  one  of  them. 

Some  commenters  pointed  to  MSHA's 
existing  regulation  at  30  CFR  part  7  that 
allows  self-testing  in  certain 
circumstances,  and  advocated 
expansion  of  that  program.  However, 
that  regulation  clearly  spells  out  the 
circumstances  under  which  MSHA 
allows  manufacturer  testing.  The 
Agency  limited  such  testing  to  only 
products  that  could  be  objectively  tested 
in  a  routine  and  readily  reproducible 
manner,  with  no  elements  of  subjective 
analysis.  With  part  7,  MSHA  provides 
the  exact  testing  procedure  and 
components  or  products  either  pass  or 
fail.  It  is  not  a  self-certification  program. 
MSHA  continues  to  evaluate  the  test 
results  and  issue  the  approval. 

This  part  6  proposed  rule  would  not 
allow  manufacturer  testing  and 
evaluation  because  of  the  broad  range  of 
products  covered  by  it  and  because  the 
testing  and  evaluation  often  requires 
subjective  analysis.  For  this  type  of 
testing  and  evaluation,  MSHA  prefers 
the  use  of  third  party,  rather  than 
manufacturer,  testing  and  evaluation 
results.  The  use  of  a  third  party  to 
conduct  the  testing  would  increase 
confidence  in  the  objectivity  of  the  test 
results. 

As  indicated  in  the  prior  discussion 
on  proposed  definitions,  this  proposed 
rule  defines  an  independent  laboratory 
as  a  laboratory  that  has  been  recognized 
by  a  laboratory  accrediting  organization 
to  test  and  evaluate  products  to  a 
product  safety  standard  and  is  free  from 
commercial,  financial,  and  other 
pressures  that  may  influence  the  results 
of  the  testing  and  evaluation  process. 

Several  commenters  expressed 
concern  that  results  from  foreign 
laboratories  would  be  eliminated  with 


the  required  use  of  NRTLs.  A 
commenter  suggested  that  test  results 
for  products  certified  in  other  countries 
should  be  accepted  by  MSHA  in  lieu  of 
our  tests  because  many  manufacturers 
market  products  which  have  already 
been  certified  in  other  countries  for  use 
in  underground  mines.  Another 
commenter  suggested  that  MSHA  would 
have  to  add  enhancements  to  the 
Approval  and  Certification  Center  test 
facilities  to  accommodate  different  tests. 
One  commenter  stated  that  MSHA 
should  accept  testing  by  U.S.  and  non- 
U.S.  facilities  as  an  alternative  to  MSHA 
testing. 

On  the  other  hand,  one  commenter 
objected  to  any  foreign  laboratories 
performing  testing  and  evaluation  for 
MSHA  product  approvals.  This 
commenter  did  not  believe  that  a 
sufficient  level  of  protection  could  be 
maintained  over  products  tested  in 
foreign  countries  for  use  in  U.S.  mines. 
The  commenter  stated  that  it  would  be 
much  more  difficult  for  MSHA  to 
maintain  oversight  of  the  quality  of 
foreign  laboratories'  work.  This 
commenter  expressed  concern  that  most 
foreign  laboratories  would  be  inclined 
to  serve  the  interest  of  their  ownn 
countries  rather  than  conform  to  U.S. 
approval  requirements,  especially  if  the 
rejection  of  a  product  would  mean  a  loss 
in  foreign  trade  for  the  country  where 
the  laboratory  was  locatW.  This 
commenter  questioned  how  MSHA 
would  ensure  that  foreign  laboratories 
would  have  the  facilities,  equipment, 
and  qualified  persons  to  conduct  the 
testing  or  that  test  parameters  would  be 
met. 

MSHA  recognizes  that  some  foreign 
laboratories  would  meet  the  criteria  for 
independent  laboratories.  Therefore,  a 
manufacturer  could  choose  to  use  a 
foreign  laboratory  that  has  been 
accredited  by  a  recognized  accrediting 
organization  such  as  the  lEC  to  perform 
testing  and  evaluation  to  MSHA's 
requirements.  Guide  17025  of  the 
International  Organization  for 
Standardization  (ISO)/IEC  "General 
requirements  for  the  competence  of 
testing  and  calibration  laboratories"  and 
ISO/IEC  Guide  65  "General 
requirements  for  bodies  operating 
product  certification  systems"  are  the 
main  documents  used  both  nationally 
and  internationally  by  organizations 
which  accredit  laboratories.  Moreover, 
the  United  States  is  a  member  of  the 
World  Trade  Organization  (WTO).  The 
Technical  Barriers  to  Trade  Agreement 
applies  to  members  of  the  WTO  and 
requires  members  to  ensure  that 
technical  regulations  are  not  prepared, 
adopted,  or  applied  with  a  view  to  or 
with  the  effect  of  creating  unnecessary 
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obstacles  to  international  trade.  This 
means  that,  under  the  agreement, 
standards  could  not  be  promulgated  that 
would  discriminate  between  foreign  and 
domestic  manufacturers  and 
laboratories.  Therefore,  under  this 
proposed  rule,  a  manufacturer  could 
choose  to  use  independent  laboratories 
recognized  under  OSHA's  NRTL 
program  or  laboratories  accredited  by 
other  national  or  foreign  accrediting 
organizations. 

Additionally,  commenters  expressed 
concern  that  MSHA  would  lose  its 
expertise  if  the  Agency  did  not  continue 
to  test  and  evaluate  products  as  part  of 
the  approval  process.  In  response  to 
these  concerns,  MSHA  emphasizes  that 
it  would  continue  to  test  and  evaluate 
products  at  the  manufacturers'  request. 
It  would  also  need  to  retain  testing  and 
evaluation  capability  for  the  purposes  of 
post-product  approval  audits,  accident 
investigations,  and  for  purposes  of 
technical  assistance.  In  addition,  as 
discussed  later  in  §  6.20  of  this 
proposed  rule,  MSHA  would  be 
evaluating  other  non-MSHA  product 
safety  standards  to  determine 
equivalency,  increasing  its  testing  and 
evaluation  expertise. 

Commenters  cited  many  concerns 
about  increased  costs.  They  cited  a 
significant  increase  in  the  cost  of  testing 
and  evaluation  done  by  independent 
laboratories  compared  to  the  fees 
imposed  by  MSHA,  MSHA's  costs  are 
set  through  a  process  that  determines 
the  direct  and  indirect  hourly  costs  for 
the  testing,  evaluation,  and  approval  of 
a  product,  MSHA  does  not  include 
profit  in  the  fees.  MSHA  considered  the 
disparity  in  costs  between  MSHA  and 
independent  laboratories  for  product 
testing  and  evaluation  in  revising  the 
1994  proposed  rule.  Since  the  revised 
proposal  would  no  longer  require  the 
use  of  independent  laboratories  to 
perform  all  testing  and  evaluation  for 
MSHA  approval,  these  increased  costs 
would  be  eliminated. 

MSHA  has  considered  all  of  these 
objections  to  the  exclusive  mandatory 
use  of  NRTLs,  and  this  proposed  rule 
addresses  those  objections.  The 
proposed  rule  would  allow  the  optional 
use  of  a  wide  network  of  independent 
laboratories,  eliminating  the  concern 
about  monopolies.  It  also  would  provide 
manufactiuers  the  option  to  have  MSHA 
perform  some  or  all  of  the  testing  and 
evaluation  necessary  for  approval. 
MSHA  believes  that  assessing  other 
non-MSHA  product  safety  standards' 
equivalency  to  MSHA's  approval 
requirements  and  continuing  its 
responsibility  for  product  audits  would 
have  maintained  MSHA's  expertise. 
Under  this  proposed  rule,  the  Agency 


would  continue  to  be  involved  in  direct 
product  testing  and  evaluation  if 
manufacturers  choose  to  submit  their 
products  to  MSHA  for  testing  and 
evaluation,  thus  obviating  the  concern 
about  MSHA  expertise.  MSHA  would 
also  be  investigating  new  technology.  By 
eliminating  the  requirement  for 
exclusive  use  of  NRTLs,  MSHA 
addresses  the  concerns  raised  about 
audits,  cost,  and  creation  of  monopolies. 

Paragraph  (b)  of  this  proposed  rule, 
like  the  1994  proposed  rule,  would 
require  that  product  testing  and 
evaluation  performed  by  independent 
laboratories  for  purposes  of  MSHA 
approval  comply  with  MSHA  product 
approval  requirements.  The  proposed 
rule  would  not  permit  an  independent 
laboratory  to  change  a  testing  standard 
or  any  elements  incorporated  into  the 
standard.  This  is  due  to  the  critical 
nature  of  the  testing  and  evaluation  of 
products  to  be  used  in  a  potentially 
hazardous  underground  mining 
environment. 

Paragraph  (c)  of  this  proposed  rule 
would  require  product  testing  to  be 
conducted  or  witnessed  by  the 
independent  laboratory's  persoimel. 
Revised  paragraph  (c)  would  replace  the 
language  in  the  1994  proposed 
paragraph  (b)  that  would  have  required 
all  testing  to  be  conducted  at  the 
laboratory  site.  Generally,  commenters 
were  in  disagreement  with  that  1994 
proposed  requirement.  They  gave 
examples  of  products  that  could  not  be 
transported  to  a  laboratory.  That 
requirement  was  derived  from  an  OSHA 
NRTL  policy  that  has  since  been 
changed.  MSHA  considered  the 
comments  and  has  decided  to  permit 
off-site  testing  as  long  as  it  is  conducted 
or  witnessed  by  personnel  of  the 
independent  laboratory. 

Under  paragraph  (d)  of  this  proposed 
rule,  MSHA  would  notify  applicants, 
after  the  review  of  information  required 
under  paragraph  (a),  if  additional 
information  and  testing  would  be 
required.  The  applicant  would  be 
required  to  provide  the  information, 
arrange  any  additional  or  repeat  tests 
and  notify  MSHA  of  the  location,  date, 
and  time  of  the  test(s).  MSHA  could 
observe  additional  testing  conducted  by 
an  independent  laboratory.  Further, 
MSHA  could  decide  to  conduct  the 
additional  or  repeated  tests  at  the 
applicant's  expense.  The  applicant 
would  have  to  supply  any  additional 
components  necessary  for  testing  and 
evaluation.  Without  a  complete 
application,  MSHA  would  be  unable  to 
initiate  the  technical  review  of  the 
product. 

After  determining  that  an  application 
package  is  complete,  MSHA  would 


initiate  a  technical  review  to  ensure  that 
the  independent  laboratory's  testing  and 
evaluation  results  were  both  reasonable 
and  appropriate  for  the  particular 
product.  If  the  technical  review  of  the 
package  indicated  deficiencies  resulting 
from  inadequate  data,  illogical  or 
uru'easonable  testing  or  evaluation 
results,  or  the  omission  of  required 
information,  the  applicant  would  be 
notified  of  the  discrepancy  and  given  a 
reasonable  period  of  time  to  provide  the 
needed  information  and  correct  the 
apparent  deficiency.  If  MSHA 
determined  that  additional  or  repeat 
testing  would  be  required,  the  applicant 
would  have  to  arrange  for  any 
additional  or  repeat  tests  and  notify 
MSHA  of  the  location,  date  and  time  of 
the  test(s),  MSHA  could  elect  to  observe 
additional  testing  conducted  by  an 
independent  laboratory  or  MSHA  could 
conduct  the  additional  or  repeat  tests  at 
the  applicant's  expense.  The  applicant 
would  need  to  supply  any  additional 
components  necessary  for  testing  and 
evaluation. 

Following  the  administrative  and 
technical  reviews  of  the  product 
approval  package,  MSHA  would  issue 
an  approval,  or  a  notice  denying 
approval,  to  the  applicant.  A  notice 
denying  approval  would  state  the 
reasons  on  which  the  denial  was  based. 
If  an  approval  were  issued,  the  approval 
holder  would  be  authorized  and 
required  to  place  an  MSHA  marking  on 
the  product  which  signifies  to  the  user 
of  the  product  that  it  is  approved  for  use 
in  gassy  underground  mines.  The 
product  drawings  and  specifications, 
the  independent  laboratory's  testing  and 
evaluation  results  and  its  statement  of 
product  compliance  with  the  applicable 
approval  requirements,  as  well  as 
written  evidence  of  the  laboratory's 
independence  and  current  recognition 
by  an  accrediting  organization,  would 
be  retained  in  the  approval  file  at 
MSHA's  Approval  and  Certification 
Center. 

Section  6.10(d)  of  the  1994  proposed 
rule  would  have  required  that  approved 
products  tested  and  evaluated  by  NRTLs 
display  both  the  NRTL  and  the  MSHA 
marks.  Commenters  objected  to  what 
they  considered  duplicative  and 
confusing  markings  and  raised  issues 
about  changes  to  products,  liability,  and 
proper  use  of  a  registered  certification 
mark.  Because  this  proposed  rule  would 
eliminate  the  required  use  of  NRTLs  to 
test  and  evaluate,  the  1994  proposed 
rule  provision  for  a  NRTL  marking 
would  no  longer  be  necessary.  As  a 
result,  the  revised  proposed  rule  would 
not  require  that  manufacturers  use  the 
mark  of  the  independent  laboratory  that 
tested  and  evaluated  the  product  or  its 
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components.  However,  nothing  in  this 
proposed  rule  would  prohibit  a 
manufacturer  from  using  the  mark  of  an 
independent  laboraton,'  if  it  chose  to  do 
so.  as  long  as  it  carries  the  MSHA  mark 
as  well.  Since  the  M.SHA  marking  is  the 
only  marking  that  approval  holders 
would  be  required  to  place  on  approved 
products,  the  marking  provision  of 
§  6.10(d)  of  the  1994  proposed  rule  has 
been  deleted  in  this  propo.sed  rule 
because  each  applicable  approval  part 
contains  its  own  marking  requirement. 
Further,  the  requirement  that  a  reference 
be  made  on  the  NRTL  marking  to  the 
test  standard  used  in  testing  and 
evaluation  of  the  product  for  MSHA 
approval  has  also  been  deleted 

Paragraph  (e)  in  the  1994  proposed 
rule  would  have  required  internal 
audits,  performed  by  a  NRTL  as  part  of 
the  quaHty  control  program  required  bv 
the  OSHA  accreditation,  to  be  made 
available  for  review  by  MSHA. 
Additionally,  the  1994  proposed 
paragraph  (f)  would  have  required 
NRTLs  recognized  by  OSHA  to  perform 
MSHA  testing  and  evaluation  to 
formulate  and  implement  a  "follow-up" 
program  in  accordance  with  the  OSHA 
requirements  of  29  CFR  1910.7(b)(2). 
The  1994  proposed  paragraph  (g)  would 
also  have  required  that  NRTLs  make 
available  to  MSHA  for  review 
information  gathered  by  a  NRTL  during 
manufacturing  site  inspections  or  field 
audits  of  manufactured  products 
approved  by  MSHA.  These  three 
provisions,  relating  to  the  mandatory 
use  of  NRTLs.  have  not  been  inc;luded 
in  this  proposed  rxile  since  MSHA  is  no 
longer  requiring  the  e.xclusive  use  of 
NRTLs. 

Revised  proposed  paragraph  (e). 
consistent  with  the  1994  proposed 
paragraph  (g).  would  require  that 
approval  holders  of  products  approved 
based  on  independent  laboratory  testing 
and  evaluation  make  such  products 
available  for  audit  upon  request  by 
MSHA.  This  would  not  occur  more  than 
once  a  year,  e.xcept  for  cause.  Such  an 
audit  would  be  conducted  at  a  mutually 
agreeable  site  at  no  cost  to  MvSHA.  This 
is  to  ensure  that  prtjducts  bearmg  the 
MSHA  marking  meet  the  approval 
requirements  and  are  manufactured  in 
accordance  with  the  approved  drawings 
and  specifications  Commenters  were 
concerned  that  the  frequency  of  audits 
required  by  the  NRTL  would  lead  to 
excessive  costs  and  operational  delays 
caused  by  the  diversion  of  resources  and 
the  frequent  presence  of  auditors  on 
site.  These  commenters  maintained  that 
NRTL  audits  would  duplicate  audits 
conducted  by  MSHA.  In  response  to 
comments,  MSHA  has  deleted  the 
requirement  for  the  exclusive  use  of 


NRTLs  in  the  proposed  rule  and,  by 
doing  so,  has  eliminated  the  need  for 
NRTL-mandated  audits.  Although 
MSHA  would  no  longer  specifically 
require  manufacturers  to  adhere  to 
audits  required  by  independent 
laboratories,  MSHA  recognizes  that 
most  manufacturers  who  elect  to  have 
their  products  listed  (approved)  by 
independent  laboratories  generally 
accept  those  laboratories'  audit 
requirements  to  maintain  their  listing. 

MSHA  would  continue  to  conduct 
audits  as  part  of  its  post-approval 
product  audit  program.  MSHA  conducts 
audits  to  ensure  conformity  with  the 
technical  requirements  upon  which  the 
approval  was  based.  Approved  products 
to  be  audited  by  MSHA  would  be 
selected  by  the  Agency  as  representative 
of  those  distributed  for  use  in 
underground  mines.  When  an  approved 
product  is  requested  by  MSHA  for  audit 
from  the  approval  holder,  the  Agency 
would  arrange  to  examine  and  evaluate 
it  at  a  mutually  agreed  upon  time  and 
location  and  would  permit  the  approval 
holder  to  observe  audit-related  tests 
conducted.  This  examination  and 
evaluation  could  take  place  at  an  MSHA 
facility,  at  the  manufacturer's  plant  or 
distribution  center,  or  at  any  other  place 
agreed  upon  by  MSHA  and  the  approval 
holder.  The  approval  holder  would  be 
able  to  obtain  the  report  resulting  from 
such  audits 

A  commenter  expressed  concern  that 
MSHA's  post-approval  product  audits 
would  serve  cmly  to  remove  foreign 
approved  products  after  a  defective 
product  is  found  and  had  possibly 
caused  serious  harm.  The  commenter 
suggested  that  the  rule  should  provide 
"pr()ac:tive"  protection  that  is  designed 
to  root  out  such  problems  before  they 
cause  injury  and  destruction, 
particularly  when  MSHA-approved 
foreign  products  are  involved.  In 
response.  MSHA  believes  that 
safeguards  would  be  in  place  to  detect 
a  problem  prior  to  a  product  being 
placed  in  a  mine.  The  independent 
laboratory,  either  foreign  or  domestic, 
would  have  to  be  recognized  by  a 
laborat(jr\  accrediting  organization, 
suc:h  as  CJSHAs  NRTL  Program,  A2LA. 
or  lEC,  to  test  and  evaluate  products  to 
specific  product  safety  standards. 

.Additionally,  product  testing  and 
evaluation  performed  by  both  foreign 
and  domestic  laboratories  for  purposes 
of  M.SHA  approval  would  have  to 
compiv  with  MSHA  product  approval 
rfKjuirements.  In  this  regard,  under  this 
proposed  rule,  MSHA  would  carefully 
review  all  product  testing  and 
evaluation  reports  submitted  in  support 
of  produc:t  approval  applications  prior 
to  an  approval  decision  being  made. 


This  would  ensure  that  such  testing  and 
evaluation  had  been  performed  in 
accordance  with  MSHA  procedures  and 
requirements.  Finally,  the  manufacturer 
would  be  ultimately  responsible  for  any 
product,  under  any  of  the  approval  parts 
covered,  regardless  of  who  performs  the 
testing  (i.e.,  foreign  or  domestic 
independent  laboratory  or  MSHA).  Once 
the  product  is  in  the  mine,  the  mine 
operator  is  required  to  maintain  the 
product  in  approved  condition. 

This  proposed  rule  would  allow 
MSHA  to  more  effectively  determine 
whether  products  are,  in  fact,  being 
manufactured  as  approved.  MSHA,  not 
the  manufacturer,  would  select  the 
product.  MSHA  also  would  continue  to 
obtain  approved  products  from  sources 
other  than  the  manufacturer.  This 
approach  is  particularly  useful  for 
products  that  are  "one  of  a  kind"  or  of 
hmited  distribution.  Because  these 
products  are  not  readily  found  at  mine 
suppliers  or  distributors,  they  would  be 
difficult  to  locate  without  the  assistance 
of  the  approval  holder. 

In  determining  which  approved 
products  would  be  subject  to  audit  at 
any  particular  time,  MSHA  would 
consider  a  variety  of  factors  such  as 
whether  the  manufacturer  has 
previously  produced  the  approved 
product  or  similar  products,  whether 
the  approved  product  is  new  or  part  of 
a  new  product  line,  or  whether  the 
approved  product  is  intended  for  a 
unique  application  or  limited 
distribution.  Other  considerations  could 
include  product  complexity,  the 
manufacturer's  previous  product  audit 
results,  product  population  in  the 
mining  community,  and  the  time  since 
the  last  audit  or  since  the  product  was 
first  approved. 

Based  on  MSHA's  experience,  the 
Agency  anticipates  few  instances  in 
which  more  than  one  approved  product 
would  be  required  to  be  audited  "for 
cause"  from  any  one  manufacturer  in 
any  one  year.  There  are  circumstances 
or  causes,  however,  under  which 
additional  products  for  audit  may  be 
necessary  to  ascertain  compliance  with 
the  technical  requirements  upon  which 
an  approval  was  based.  Examples  of 
such  circumstances  include  verified 
complaints  about  the  safety  of  an 
approved  product,  evidence  of  product 
changes  that  have  not  been  approved, 
audit  test  results  that  warrant  further 
testing  to  determine  compliance,  and 
evaluation  of  corrective  action  taken  by 
an  approval  holder.  Under  these 
circumstances,  the  approval  holder 
would  have  to  provide,  at  no  cost  to 
MSHA,  additional  approved  products  so 
the  Agency  could  ensure  that  the 
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approval  holder  is  meeting  its  obligation 
to  manufacture  the  product  as  aoproved. 
When  discrepancies  are  founa  during 
MSHA  audits  of  approved  products. 
MSHA  would  require  that  the 
manufacturer  take  all  necessary 
corrective  actions.  These  actions  could 
include,  but  are  not  limited  to.  the 
approval  holder  recalling  or  retrofitting 
the  approved  product  involved,  and 
issuing  notices  of  such  action  to  users. 
Revocation  of  the  approval  by  MSHA 
may  result  when  discrepancies  in 
approved  products  are  not  corrected. 

Revised  paragraph  (f),  is  based  in  part 
on  the  1994  proposed  paragraph  (f).  It 
would  require  approval  holders  to 
notify  MSHA  of  all  product  defects  they 
discover,  once  products  are  approved. 
We  received  very  little  comment  on  this 
section  of  the  1994  proposed  rule.  It 
would  be  retained  as  revised  proposed 
paragraph  (f). 

One  commenter  suggested  that  MSHA 
be  more  specific  about  what  is 
considered  a  "defect."  A  defect  is  a 
nonconformance  with  the  MSHA 
approved  design,  including  any 
drawings  and  specifications.  There  are 
varying  degrees  of  significance  of 
defects.  It  would  be  MSHA's  intent  that 
all  defects  be  reported  to  the  Agency. 

Because  the  use  of  products  with 
defects  could  create  hazards 
underground,  immediate  notification 
should  be  made  by  expedient  means, 
such  as  by  telephone,  e-mail,  or  fax.  The 
telephone  notification  should  be 
foUowed-up  in  writing.  The  oral  and 
written  notification  should  include  a 
description  of  the  nature  and  extent  of 
the  problem. 

In  the  1994  proposed  rule,  paragraph 
(h)  would  have  required  that  approval 
holders  submit  to  MSHA  any  change  to 
an  approved  product  from  the 
documentation  on  file  at  MSHA  that 
affects  the  technical  requirements  of  the 
applicable  product  approval  part. 
MSHA  recognizes  that  changes  to 
approved  products  are  addressed  in  the 
individual  approval  parts.  Therefore, 
the  1994  proposed  provision  was  not 
included  in  ^is  revised  proposed  rule. 

In  response  to  coimnents,  it  is  not  the 
Agency's  intent  to  change  its  current 
method  of  handling  requests  for 
modification  of  approval.  MSHA  would 
continue  to  accept  changes  through  its 
Revised  Approval  Modification  Program 
(RAMP),  which  replaced  the  Stamped 
Notification  Acceptance  Program 
(SNAP)  and  the  Stamped  Revision 
Acceptance  (SRA)  program. 

The  1994  proposed  paragraph  (i) 
would  have  established  the  basis  and 
procedures  for  revocation  of  NRTL 
recognition.  One  commenter  asked  what 
would  happen  if  a  laboratory's 


recognition  was  revoked  by  OSHA  and 
wanted  to  know  the  effect  on  the 
approvals  (listings)  granted  by  that 
laboratory.  This  provision  has  been 
deleted  in  this  proposed  rule  because 
MSHA  would  no  longer  be  requiring 
NRTL  recognition.  Moreover,  revocation 
of  a  NRTL  recognition  or  accreditation 
of  an  independent  laboratory  may  not 
necessarily  impact  the  validity  of  the 
approval.  However,  if  MSHA  believes 
that  the  reason  for  the  revocation  could 
affect  the  safety  of  products  tested, 
MSHA  would  take  appropriate  action  on 
a  case-by-case  basis.  The  Agency 
reserves  the  right,  under  every 
applicable  part,  to  rescind,  for  cause, 
any  product  approval,  certification, 
acceptance,  or  extension  granted  under 
that  part. 

Section  6.20    MSHA  Acceptance  of 
Equivalent  Non-MSHA  Product  Safety 
Standards. 

Section  6.20(a)  of  this  proposed  rule 
is  similar  to  the  1994  proposed  §  6.20(a) 
and  states  that  MSHA  would  accept 
non-MSHA  product  safety  standards,  or 
group  of  standards,  as  equivalent  after 
determining  that  they:  (1)  provide  at 
least  the  same  degree  of  protection  as 
MSHA's  product  approval  requirements 
set  forth  for  the  product  in  other  parts 
of  this  chapter;  or  (2)  can  be  modified 
to  provide  at  least  the  same  degree  of 
protection  as  those  MSHA  requirements. 

Paragraph  (b)  of  this  proposed  rule 
provides  that  MSHA  would  publish  its 
intent  to  review  any  non-MSHA  product 
safety  standard  for  equivalency  in  the 
Federal  Register  for  the  purpose  of 
soliciting  public  input.  This  provision 
has  been  added  in  response  to 
comments  to  the  1994  proposed  rule. 
Many  commenters  expressed  a  desire  to 
have  input  into  the  equivalency 
decision-making  process.  One 
commenter  even  proposed  that  the 
Agency  use  the  Mine  Act's  section 
101(c)  process  for  petitions  for 
modification  of  standards.  Although 
MSHA  has  provided  for  public  input 
into  the  equivalency  process,  it  has  not 
accepted  the  suggestion  that  the  agency 
use  the  section  101(c)  procedures. 
Section  101(c)  provides  that  mine 
operators  or  miner  representatives,  not 
equipment  manufacturers,  may  request 
that  MSHA  accept  a  safety  practice  that 
varies  from  that  prescribed  by  a 
standard  as  long  as  it  provides  at  least 
the  same  measure  of  protection  to  the 
miners.  MSHA  does  not  interpret  this 
section  to  allow  equipment 
manufacturers  to  petition  the  Agency  for 
the  use  of  non-MSHA  product  safety 
standards  for  products  to  be  used  in 
multiple  mines.  MSHA  encourages 
public  input  in  the  equivalency  process. 


It  would  solicit  such  input  through  a 
Federal  Register  notice  once  it  decides 
to  evaluate  a  particular  standard  or 
group  of  standards  for  equivalency. 
Because  MSHA  is  solely  responsible  for 
the  approval  of  mining  products  under 
the  Mine  Act,  MSHA  would  retain  the 
ultimate  decision  on  equivalency. 

Paragraph  (c)  of  this  proposed  rule 
would  require  that  MSHA  publish  a 
listing  of  all  final  equivalency 
determinations  in  this  part  6  and  the 
applicable  approval  parts.  The  listing 
would  state  whether  MSHA  accepts  the 
non-MSHA  product  safety  standards  in 
their  original  form,  or  would  require 
modifications  to  demonstrate 
equivalency.  If  modifications  were 
required,  thev  would  also  be  provided 
in  the  listing.  MSHA  would  notify  the 
public  of  each  equivalency 
determination  and  would  publish  a 
summar\'  of  the  basis  for  its 
determination  in  the  Federal  Register. 
MSHA  would  provide  complete 
equivalency  determination  reports  upon 
request  to  the  Approval  and 
Certification  Center. 

Paragraph  (d)  of  this  proposed  rule 
would  require  that  after  MSHA  has 
determined  that  non-MSHA  product 
safetv  standards  are  equivalent  and  has 
notified  the  public  of  such 
determinations  in  the  Federal  Register, 
applicants  could  seek  MSHA  product 
approval  based  on  such  non-MSHA 
product  safetv  standards. 

Non-MSHA  product  safety  standards 
would  be  considered  equivalent  when 
MSHA  determines  that,  in  their  original 
or  modified  form,  they  provide  at  least 
the  same  degree  of  protection  as 
MSHA's  product  approval  requirements 
in  parts  18,  19,  20,  22.  23.  27.  33.  35  or 
36  of  this  chapter. 

The  Agency  believes  that  this 
proposed  rule  would  encourage  a  more 
rapid  introduction  of  mining  products 
embodving  new  technology  with 
enhanced  safety  features.  In  addition, 
testing  and  evaluation  to  'equivalent  " 
standards,  that  provide  at  least  the  same 
degree  of  protection  to  miners  as  those 
in  the  various  MSHA  product  approval 
regulations  could  achieve  multiple 
objectives.  These  would  include  metric 
conversion,  greater  compatibility  with 
international  standards,  and  a  more 
competitive  posture  for  U.S.  products  in 
the  international  market. 

There  was  general  agreement  with  the 
concept  of  MSHA  approving  products 
based  on  equivalent  non-MSHA  product 
safety  standards,  but  many  concerns 
about  how  it  would  be  implemented. 
One  commenter  stated.  "We  certainly 
advocate  expanding  the  design  and 
testing  standards  that  MSHA  can 
accept."  The  commenter  went  on  to 
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point  out  practical  problems  in  doing 
so.  Another  commenter  stated  that  its 
organization  "advocates  MSHA 
acceptance  of  standards  other  than  those 
developed  exclusively  by  the  agency  as 
the  basis  for  approval  of  products."  but 
then  stated  that  MSHA  should  limit  the 
number  of  standards  for  which  they 
would  make  equivalency 
determinations.  Others  echoed  this 
opinion. 

Coramenters  e.xpressed  concern  about 
how  MSHA  would  select  the  standards 
to  receive  priority  for  equivalency 
determinations.  MSHA  agrees  with 
commenters  that  there  should  be  a 
system  for  determining  the  order  in 
which  MSHA  selects  standards  for 
equivalency  determinations.  Revised 
proposed  *i6  20  provides  that  MSHA 
would  determine  which  non-MSHA 
product  safety  standards,  or  groups  of 
standards,  were  equivalent  or  could  be 
modified  to  be  equivalent.  The  decision 
to  perform  an  equivalency  evaluation 
would  be  based  on  MSHAs 
determination  of  the  overall  value  of 
conducting  the  evaluation.  It  is  MSHAs 
intention  to  base  its  decision  on  factors 
such  as  the  number  of  potential 
applications  for  approval  using  a 
particular  non-MSHA  product  safety 
standard,  the  number  of  potential 
products  affected,  and  its  knowledge  of 
the  standard  and  the  potential  for  it 
being  equivalent.  MSHA  began  this 
process  some  time  ago  in  order  to 
compare  its  approval  requirements  to 
those  of  other  organizations  because  of 
the  increasing  use  of  those  non-MSHA 
product  safety  standards  in 
international  trade  and  because  of 
requests  from  the  public.  The 
equivalency  analysis  would  be 
conducted  by  the  Agency's  Approval 
and  Certification  Center  using  personnel 
with  expertise  in  the  approval 
requirements  involved. 

Many  commenters  asked  that  MSHA 
adopt  international  standards  without 
requiring  any  modifications  They 
argued  that  standards  such  as  those  of 
the  lEC  are  widely  accepted,  even  where 
they  differ  from  MSHAs.  It  should  be 
noted  that  most  countries  that  utilize 
the  base  lEC  standards  modify  them 
through  national  deviations  that 
recognize  each  country's  unique 
conditions  and  needs.  These  national 
deviations  sometime  conflict  with  each 
other,  making  adoption  of  a  single 
global  standard  impractical  In  addition, 
the  base  lEC  standards  may  not  provide 
at  least  the  same  degree  of  protection  as 
MSHAs  existing  product  approval 
requirements.  MSHAs  equivaieno^' 
determinations  would  be  based  on  the 
objectives  of  its  product  approval 
requirements  and  the  hazards  they  were 


designed  to  address.  Section  101(a)(9)  of 
the  Mine  Act  provides  that  no  new 
standard  can  reduce  the  protection 
afforded  miners  by  an  existing  standard. 
For  this  reason.  MSHA  must  assure  that 
anv  non-MSHA  product  safety  standard 
provides  at  least  the  same  degree  of 
protection  for  the  miners  who  may  use 
the  product  approved  under  that 
standard.  MSHA  cannot  accept  product 
safety  standards,  domestic  or 
international,  without  determining 
whether  they  are  equivalent  or  whether 
some  modifications  to  those  product 
safety  standards  are  needed  to  achieve 
the  objectives  of  the  existing  MSHA 
product  approval  requirements.  While 
certain  standards,  including  those 
accepted  bv  other  mining  agencies,  may 
be  equivalent,  MSHA  must  make  that 
determination  on  a  standard-by- 
standard  basis.  It  is  MSHAs  belief  that 
certain  product  safety  standards  may 
well  be  equivalent  without 
modifications:  others  may  require 
modification.  The  Agency  would  have 
to  do  a  systematic  analysis  first  to  make 
this  determination. 

MSHAs  equivalency  analysis  would 
compare  the  subject  product  safety 
standards,  whether  domestic  or 
international,  and  MSHAs  applicable 
product  approval  requirements.  Where 
they  differ,  each  difference  would  be 
examined  to  assess  its  effect  on  overall 
safety,  and  the  differences  as  a  whole 
would  be  assessed.  Where  the 
differences  do  not  impact  the  objectives 
of  the  MSHA  requirements,  MSHA 
would  issue  a  determination  that  the 
standard  is  equivalent  to  MSHA's 
approval  requirements.  However,  if 
certain  design  criteria  or  performance 
requirements  fail  to  meet  MSHA's 
objectives  or  could  diminish  the  safety 
of  the  product  in  underground  mines, 
MSHA  would  specify  the  modifications 
necessary  to  reconcile  the  differences 
between  the  two  so  that  at  least  the 
same  degree  of  protection  is  provided. 

Some  commenters  argued  for  the  use 
of  international  standards  and  suggested 
that  MSHA  take  a  more  active  role  on 
international  standards  committees  to 
assure  that  product  safety  standards 
issued  by  these  bodies  reflect  MSHA 
requirements,  making  it  unnecessary  for 
MSHA  to  add  modifications.  Others 
were  concerned  that  MSHA  would 
select  the  most  stringent  requirements 
from  the  MSHA  approval  requirements 
and  from  the  non-MSHA  product  safety 
standards  of  other  bodies,  thus  creating 
a  hybrid  regulation  which  would  be 
more  stringent,  but  not  necessarily  safer. 
Others  stated  that  MSHA  had  not 
demonstrated  that  its  approval 
requirements  were  safer  than  those  of 
other  bodies. 


Under  this  proposed  rule,  when 
MSHA  evaluates  a  product  safety 
standard  to  determine  equivalency,  the 
Agency  would  be  looking  at  the 
standard  as  a  whole  and  whether  it 
meets  the  objectives  of  MSHA's 
applicable  product  approval 
requirements.  The  Agency  recognizes 
that  some  non-MSHA  product  safety 
standards  may  have  more  stringent 
provisions  than  MSHA's  comparable 
approval  requirements.  However,  it  is 
not  the  Agency's  intention  to  require 
more  stringent  protections  where  a  non- 
MSHA  product  safety  standard  may 
afford  them.  MSHA  intends  to  require 
modifications  only  where  the  non- 
MSHA  standard  does  not  provide 
equivalent  protection.  For 
manufacturers  who  choose  to  design 
products  to  more  stringent  standards, 
for  purposes  other  than  MSHA 
approval,  this  proposed  rule  would 
provide  the  vehicle  for  them  to  obtain 
MSHA  approval  even  if  their  products 
were  not  designed  specifically  to 
MSHA's  approval  requirements.  It  is  not 
the  Agency's  intention  to  develop  a 
"hybrid"  regulation,  choosing  the  most 
stringent  requirements  from  both  the 
MSHA  requirements  and  non-MSHA 
standards,  as  some  commenters  feared. 
The  wording  in  the  1994  proposed 
§  6.20(b)  would  have  required 
modifications  to  provide  the  "same  or  a 
greater  degree  of  protection"  as  the 
applicable  product  approval 
requirements.  This  proposed  rule,  on 
the  other  hand,  would  require 
modifications  to  provide  at  least  the 
same  degree  of  protection  as  MSHA's 
product  approval  requirements. 

One  commenter  expressed  concern 
that  MSHA  would  require  the  use  of  its 
procedures  for  equivalent  standards,  by 
way  of  modifications,  thus  creating  a 
standard  that  would  be  the  same  as 
MSHA's.  MSHA  does  not  plan  to 
specify  test  procedures  or  protocols  for 
non-MSHA  product  safety  standards 
determined  to  be  equivalent.  The 
equivalency  determination  would  be 
based  on  the  overall  safety  provided  by 
the  standard  and  the  ability  of  the 
standard  to  address  the  hazards  the 
MSHA  requirements  were  designed  to 
address.  A  non-MSHA  product  safety 
standard  could  be  considered  equivalent 
even  though  all  or  portions  of  its  testing 
and  evaluation  requirements  and 
procedures  may  differ  from  MSHA's 
requirements. 

Under  this  proposed  rule,  after  MSHA 
has  determined  that  equivalent 
requirements  exist  or  that  certain 
requirements,  other  than  those  in  MSHA 
approval  regulations,  can  be  modified  to 
provide  at  least  the  same  degree  of 
protection,  the  applicant  would  be  given 
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the  option  of  requesting  that  MSHA  base 
its  approval  on  the  equivalent.  non- 
MSHA  product  safety  standard,  instead 
of  on  MSHA's  applicable  product 
approval  requirements.  This  option 
would  benefit  manufacturers  by 
permitting  them  to  design  products  to  a 
single  set  of  requirements  for  sale  in 
multiple  markets  (domestic  and 
international  as  well  as  mining  and  non- 
mining  applications). 

Because  this  proposed  rule  would 
permit  approval  of  mining  equipment 
intended  to  compete  in  multiple  market 
areas  with  differing  approval 
requirements,  the  approved  product 
design  would  incorporate  the  highest 
level  of  safety  required  by  any  of  the 
intended  market  areas.  For  example,  if 
the  target  areas  include  mining  and  non- 
mining  markets,  and  the  non-mining 
market  has  a  product  safety  standard 
with  more  stringent  approval 
requirements  than  MSHA  for  a  specific 
product,  MSHA  could,  at  the  request  of 
the  applicant,  issue  an  approval  based 
on  the  more  stringent  requirements.  The 
approval  documentation  would  state 
that  the  product  fulfills  both  the  more 
stringent  requirements  in  the  non- 
mining  standard  and  MSHA's  approval 
requirements.  In  this  case,  the  approved 
product  sold  in  mining  markets  would 
provide  a  greater  degree  of  protection 
than  that  specified  by  MSHA  under 
existing  requirements.  Should  the  non- 
mining  market  have  product  safety 
standards  which  are.  in  some  aspects, 
less  stringent  than  those  of  MSHA,  the 
applicant  would  be  required  to  fulfill 
the  non-mining  standards'  requirements 
'and.  in  addition,  all  other  requirements 
deemed  necessary  to  ensure  that  the 
product  provides  at  least  the  same 
degree  of  protection  demanded  by  the 
MSHA  approval  requirements.  In  this 
situation,  the  approved  product  would 
exceed  the  safety  requirements  of  the 
non-mining  standard  and  meet  those  of 
MSHA's.  The  same  analysis  would 
apply  if  the  targeted  areas  were  foreign 
and  domestic  markets. 

In  these  situations.  MSHA's  approval 
documentation  would  show  that  the 
product  had  fulfilled  the  requirements 
of  any  non-MSHA  product  safety 
standard  and  those  of  MSHA.  In  the  first 
instance,  the  product  marketed  in  the 
non-mining  application  would  embody 
a  higher  level  of  safety,  while  in  the 
second  instance  it  would  embody 
equivalent  safety.  In  no  case  would  the 
product  provide  less  protection  than 
mandated  by  MSHA  approval 
requirements. 

The  following  example  illustrates 
how  MSHA  would  evaluate  non-MSHA 
product  safety  standards  to  determine  if 
they  provide  at  least  the  same  degree  of 


protection  as  MSHA's  product  approval 
requirements.  MSHA's  approval 
regulation  under  30  CFR  part  18 
performs  explosion  testing  of  explosion- 
proof  enclosures  using  a  methane-in-air 
mixture.  The  lEC  explosion-proof 
enclosure  standard  (lEC  60079-1) 
requires  the  use  of  more  sensitive  test 
gases.  That  standard  specifies  the  use  of 
methane  to  determine  "reference 
pressures"  and  uses  a  hydrogen/ 
methane  fuel  mixture  to  test  for  flame 
propagation.  The  tests  used  in  both 
MSHA  requirements  and  the  lEC 
standard  produce  higher  pressures/ 
temperatures  than  would  occur  during 
normal  operation. 

One  obvious  difference  in  the  two  test 
protocols  is  MSHA's  criterion  to  observe 
for  the  "discharge  of  flame"  (hot 
glowing  gases)  during  any  of  the  tests. 
The  lEC  standard  does  not  have  this 
requirement.  The  reason  for  this 
difference  is  that  MSHA  tests  enclosures 
"as  manufactured"  without  any 
intentional  gaps  and,  unlike  the  TEC, 
does  not  require  flamepath  gaps  to  be 
enlarged  to  the  maximum  specified  by 
design.  Therefore,  during  MSHA  testing, 
flamepaths  are  not  forced  open  to  any 
appreciable  amount,  unless  there  are 
defects  or  weaknesses  in  the  enclosure. 
This  is  important  because  MSHA's 
requirements  do  not  contain  provisions 
for  regular  prototype  pressure  testing  to 
supplement  the  explosion  tests,  as  do 
the  lEC  requirements.  Such  pressure 
testing  is  specifically  designed  to 
identify  faulty  products  over  a  broader 
range  of  pressures  than  can  be  achieved 
by  the  MSHA  explosion  testing 
protocol. 

Considering  the  above  discussion, 
MSHA's  explosion  testing  protocol, 
with  combustible  mixtures  of  methane 
as  the  test  gas  and  using  the  discharge 
of  flame  as  an  additional  criterion  to 
flame  propagation  for  test  failure,  sets  a 
high  evaluation  standard  for  explosion- 
proof  enclosures  used  on  mining 
equipment  in  the  U.S.  However,  testing 
is  accomplished  without  introducing 
intentional  flamepath  flange  gaps.  In 
contrast,  the  lEC  standard  requires  that 
tests  be  conducted  with  flamepath  gaps 
intentionally  enlarged  to  within  80%  to 
100%  of  the  maximum  specified  design. 
Thus,  the  lEC  test  standard  allows  for 
luminous  flame  to  pass,  but  with 
insufficient  energy  to  ignite  the 
surrounding  atmosphere  and  uses  a 
more  easily  ignitable  test  gas  than 
methane,  this  concession  is  significant 
when  flamepath  gaps  are  purposely 
enlarged  for  testing.  Such  a  practice 
could  produce  non-incendive  luminous 
gas  discharges  during  testing,  which 
would  be  considered  unacceptable 
under  MSHA  test  protocols.  MSHA  has 


no  evidence  that  such  a  non-incendive 
luminous  gas  discharge  is  unsafe.  The 
MSHA  requirement  and  the  lEC 
standard  could  be  considered  equivalent 
because  the  MSHA  requirement  to 
observe  no  discharge  of  fiame  is  offset 
by  the  lEC's  use  of  a  morn  easily 
ignitable  test  gas  and  intentional  gap 
enlargement. 

With  all  other  factors  equal.  MSHA 
could  consider  the  explosion  tost 
specified  by  lEC  to  be  equivalent  to  the 
explosion  test  procedure  followed  bv 
MSHA  in  fulfillment  of  .30  CFR  18.62. 
In  this  manner  a  single  test  could  verify 
conformity  to  the  test  requirements  of 
both  product  standards  with  no 
reduction  of  safety  in  either  case.  This 
example  highlights  the  methods  that 
would  be  employed  by  MSHA  when 
determining  if  a  non-MSHA  product 
safetv  standard  provides  at  least  the 
same  degree  of  protection  as  MSHA's 
product  approval  requirements.  In  like 
fashion,  other  differences  between 
MSHA  requirements  and  the  lEC 
standards  would  be  analyzed  to 
determine  if  they  are  equivalent  or  if 
modifications  to  the  lEC  standards 
would  be  required. 

This  same  process  would  be  applied 
to  all  non-MSHA  product  safety 
standards  that  would  be  evaluated  for 
equivalency.  For  example.  MSHA 
requires  that  a  component  in  an 
intrinsically  safe  circuit  be  tested  to 
determine  that  it  would  not  overheat 
under  fault  conditions  and  ignite  a  layer 
of  coal  dust.  UL  requires  the  product  to 
be  marked  with  a  maximum 
temperature  rating  (also  called  a  "T- 
Code")  or  tested  using  a  different 
ignitable  dust  or  gas.  MSHA  would 
determine  if  the  temperature  rating  is 
below  the  minimum  ignition 
temperature  of  a  coal  dust  layer  or  if  the 
specified  dust  layer  (e.g..  grain  dust) 
used  in  the  test  has  a  lower  ignition 
temperature  than  a  coal  dust  layer 
currently  used  in  MSHA  tests.  If 
equivalency  could  not  be  dtjtermined. 
MSHA  would  require  an  additional  te.st 
using  a  layer  of  a  specified  type  and  size 
of  coal  dust  to  ensure  at  least  the  same 
degree  of  protection  is  provided. 

MSHA  anticipates  that  savings  from 
use  of  equivalent  non-MSHA  product 
safety  standards  could  reduce  the 
manufacturer's  unit  cost  by  permitting 
more  standardized  construction  and, 
thus,  improve  the  manufacturer's 
competitive  position.  This,  together 
with  the  need  to  provide  products 
meeting  the  highest  level  of  safety 
demanded  by  the  market  areas  of 
interest,  could  encourage  a  more  rapid 
introduction  of  mining  products 
embodying  new  technology  with 
enhanced  safety  features.  In  general,  this 
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proposed  rule  should  provide  increased 
opportunity  for  direct  competition 
leading  to  improved  safety  and 
performance  quality  in  mining  products. 

Manv  commenters  agreed  that  the 
equivalencv  provision  would  permit 
manufacturers  to  design  a  machine  or 
product  to  a  single  set  of  requirements, 
rather  than  designing  separate  machines 
to  complv  v.ith  the  separate 
requirements  of  each  market  place  in 
which  business  is  sought.  However,  a 
few  commenters  were  concerned  that 
foreign  manufacturers  would  have  an 
advantage  over  U.S.  manufacturers.  One 
commenter  stated  that  "if  a  foreign 
manufacturer's  product(s)  met  different 
standards,  which  MSHA  considered 
equal  to  or  more  stringent  than  the 
proposed  U.S.  standard  and  was  granted 
"equivalencv"  before  domestic 
manufacturers  were  able  to  have  their 
revised  specifications  tested  and 
approved,  the  foreign  manufacturer 
would  enjov  a  competitive  advimtage  in 
the  I'.S.  market."  The  commenter 
believed  that  rather  than  not 
discriminating  between  U.S.  and  foreign 
manufacturers,  the  1994  proposed  rule 
would  actuallv  discriminate  against  U.S 
manufacturers  The  commenter 
concluded  that  MSHA  must  not  favor 
foreign  manufacturers  with  the 
competitive  advantage  or  weaken  their 
own  audit  responsibility  to  grant 
unregulated  equivalency.  Another 
commenter  stated  that  if  a  conveyor  belt 
had  been  approved  under  a  non-MSHA 
product  safety  standard  which  MSHA 
considered  to  be  equivalent  to  its 
requirements,  then  the  submission  of 
those  test  results  and  approval  details  to 
MSHA  would  result  in  that 
manufacturer  being  granted  an  MSHA 
approval  without  requiring  any  MSHA 
review 

The  Agency  believes  that  these 
commenters  misunderstood  the  intent  of 
the  provision  Thev  interpreted  the  1994 
proposed  language  to  mean  that  if  a 
non-MSHA  product  safety  standard  was 
determined  to  be  equivalent  bv  MSHA. 
foreign  manufacturers  of  that  product 
would  receive  automatic  approval  bv 
MSHA  without  further  review  of  the 
product.  This  is  not  the  case.  Under 
both  the  1994  proposed  rule  and  this 
revised  proposed  rule,  manufacturers 
would  still  be  required  to  appiv  for 
MSHA  approval  of  their  products,  but 
then  could  have  MSHA  base  the 
approval  on  either  MSHA  approval 
requirements  or  the  equivalent  non- 
MSHA  product  safety  standards.  MSHA 
would  retain  the  responsibility  of 
approving  or  denying  an  application 
based  on  all  information  submitted  in 
the  application. 


As  is  the  case  with  existing  MSHA 
approval  regulations,  this  proposed  rule 
would  not  discriminate  between  U.S. 
and  foreign  manufacturers.  Any 
manufacturer,  either  domestic  or 
foreign,  wishing  to  acquire  an  MSHA 
product  approval  would  be  able  to  take 
advantage  of  this  "equivalency" 
program 

Further,  this  proposed  rule  would  be 
consistent  with  the  North  American 
Free  Trade  Agreement  and  the 
Agreement  on  Technical  Barriers  to 
Trade  (TBT). 

Equivalencv  Under  Part  7 

MSHA  has  proposed  to  add  the 
equivalencv  croncept  to  part  7  which 
would  operate  like  the  provision  for 
equivalency  in  proposed  §6.20. 

Under  this  new  proposed  section. 
tj  7.2  would  be  amended  by  adding  a 
new  definition  of  "equivalent  non- 
MSHA  product  safety  standard."  This 
term  would  be  used  to  describe  a  non- 
MSHA  product  safety  standard,  or  group 
of  standards,  that  is  determined  by 
MSHA  to  provide  at  least  the  same 
degree  of  protection  as  the  applicable 
MSHA  technical  requirements  in  the 
subparts  of  part  7.  This  definition  would 
be  essentially  the  same  as  that  in  §6.2 
of  proposed  part  6. 

Section  7  1 0     MSHA  acceptance  of 
equivalent  non-MSHA  product  safety 
standards 

New  proposed  §  7.10(a)  is  similar  to 
the  revised  proposed  §  6.20(a)  and 
would  provide  that  MSHA  would  accept 
non-MSHA  product  safety  standards,  or 
group  of  standards,  as  equivalent  after 
determining  that  they:  (1)  Provide  at 
least  the  same  degree  of  protection  as 
MSHA's  technical  requirements  for  the 
products  in  other  subparts  of  this  part; 
or  (2)  can  be  modified  to  provide  at  least 
the  same  degree  of  protection  as  those 
MSHA  requirements. 

Paragraph  (b)  of  the  new  proposed 
§  7.10  would  provide  that  MSHA 
publish  its  intent  to  review  any  non- 
MSHA  product  safety  standard  for 
equivalencv  in  the  Federal  Register  for 
the  purpo.se  of  soliciting  public  input. 

Paragraph  (c)  of  the  proposed  §  7.10 
would  provide  that  MSHA  publish  a 
listing  of  all  equivalency  determinations 
for  this  part  7.  The  listing  would  state 
whether  MSHA  accepts  the  non-MSHA 
product  safetv  standards  in  their 
original  form,  or  would  require 
modifications  to  demonstrate 
equivalency.  If  modifications  were 
required,  thev  would  also  be  included 
in  this  listing  for  this  part  7.  MSHA 
would  notify  the  public  of  each 
equivalency  determination  and  would 
publish  a  summary  of  the  basis  for  its 


determination  in  the  Federal  Register. 

MSHA  would  provide  complete 
equivalency  determination  reports  upon 
request  to  the  Approval  and 
Certification  Center. 

Paragraph  (d)  of  the  new  proposed 
§  7.10  would  provide  that  after  MSHA 
has  determined  that  non-MSHA  product 
safety  standards  are  equivalent  and  has 
notified  the  public  of  such 
determinations,  applicants  could  seek 
MSHA  product  approval  based  on  such 
non-MSHA  product  safety  standards. 

MSHA  is  aware  of  some  foreign  and 
domestic  non-MSHA  product  safety 
standards  that  could  be  used  to  test  and 
evaluate  products  approved  under  the 
various  subparts  of  part  7.  These 
standards  are  used  in  other  countries 
and  other  industries.  Some  of  these  non- 
MSHA  product  safety  standards  could 
provide  at  least  the  same  degree  of 
protection  as  MSHA  requirements  and 
could  provide  consistent,  repeatable  test 
results. 

MSHA  intends  to  operate  its  proposed 
equivalency  program  under  part  7.  the 
same  as  previously  described  in  the 
discussion  of  proposed  §  6.20  on 
equivalency. 

Derivation  Table 

The  following  derivation  table  lists: 
(1)  Each  section  number  of  this 
proposed  rule  and  (2)  The  section 
number  of  the  1994  proposed  rule  from 
which  the  section  is  derived. 

Derivation  Table 


This  Proposed  Rule 

1994  Proposed  Rule 

6  1    

6.1  &  6.10 

6  2  (revised)  

62 

6  10(a)  (revised) 

6.10(a) 

6  10(b)  (revised)  

6.10(b) 

6  10(c)  (revised)  

6.10(b) 

6  10(d)  (revised) 

6  10(c) 

Removed    

6  10(d) 

Removed    

6.10(e) 

6  10(e)  (revised) 

6.10(g) 

6  10(f)  (revised)  

6.10(f) 

Removed  

6.10(h) 

Removed 

6.10(i) 

6  20(a)  (revised) 

6.20(a)  &  (b) 

620(b)    

New 

6.20(c)  (revised)  

6.20(c) 

6  20(d)  (revised) 

6.20(a) 

7  2  

New 

7  10  

New 

18  6(a)(2)  (revised) 

18.6(a)(2) 

18  6(a)(3)  (revised) 

18  6(a)(3) 

18  6(a)(4)  (revised) 

18  6(a)(4) 

18  15(a)(2)  revised) 

18  15(a)(2) 

19  3  (revised)  

19.3 

19  13(a)(revised) 

19.13(a) 

20  3  (revised)  

203 

20.14(a)  revised)  

20.14(a) 

Removed  

21  4(a).  (b).  &  (c) 

Removed  

21  10(a) 

22.4  (revised)  

22.4 

22.11(a)  (revised) 

22.11(a) 

RAJtXR 


Poftoral    Rooictor /Vnl      fi7      Mn     THI  /  Thiir«;Hav     Drtnhpr    17      900?  /  Prnnnspd    Rules 


Federal  Register /Vol.  67,  No.  201 /Thursday.  October  17,  2002  /  Proposed  Rules 


64207 


Derivation  Table— Continued 


This  Proposed  Rule 


23.3  (revised)  

23.14(a)  (revised) 

Removed 

Removed 

27.4(a)  (revised)  .. 
27.11(a)(revlsed)  . 

Removed 

Removed  

33.6(a)  (revised)  .. 
33.12(a)  (revised) 
35.6(a)  (revised)  .. 
35.12(a)(revised)  . 

36.6(a)  

36.12(a) 


1994  Proposed  Rule 


23.3 

23.14(a) 

26.8(a) 

26.19(a) 

27.4(a) 

27.11(a) 

29.11(a) 

29.35(a) 

33.6(a) 

33.12(a) 

35.6(a) 

35.12(a) 

New 

New 


Distribution  Table 

The  following  distribution  table  lists: 
(1)  each  section  number  of  the  1994 
proposed  rule  and  (2)  the  section 
number  of  this  proposed  rule  which 
contains  provisions  derived  from  the 
corresponding  1994  proposed  sections. 

Distribution  Table 


1994  Proposed  Rule 


6.1  &6.10  

6.2  

6.10(a)  

6.10(b)  

6.10(c)  

6.10(d)  

6.10(e)  

6.10(f)  

6.10(g)  

6.10(h)  

6.10(i)  

6.20(a)  

6.20(b)  

6.20(c)  

18.6(a)(2)  

18.6(a)(3)  

18.6(a)(4)  

18.15(a)(2)  

19.3  

19,13(a)  

20.3  

20.14(a)  

21.4(a).  (b),&(c) 
21.10(a)  

22.4  

22.11(a)  

23.3  

23.14(a)  

26.8(a)  

26.19(a)  

27.4(a)  .*. 

27.11(a)  

29.11(a)  

29.35(a)  

33.6(a)  

33.12(a)  

35.6(a)  

35.12(a)  


This  Proposed  Rule 


6.1 

6.2  (revised) 
6.10(a)  (revised) 
6.10(b),  (c)  (revised) 
6.10(d)  (revised) 
Removed 
Removed 
6.10(f)  (revised) 
6.10(e)  (revised) 
Removed 
Removed 

6.20(a),  (d)  (revised) 
6.20(a)  (revised) 
6.20(c)  (revised) 
18.6(a)(2)  (revised) 
18.6(a)(3)  (revised) 
18.6(a)(4)  (revised) 
18.15(a)(2)  revised) 
19.3  (revised) 
19.13(a)  (revised) 

20.3  (revised) 
20.14(a)  revised) 
Removed 
Removed 

22.4  (revised) 
22.11(a)  (revised) 
23.3  (revised) 
23.14(a)  (revised) 
Removed 
Removed 
27.4(a)  (revised) 
27.11(a)  (revised) 
Removed 
Removed 
33.6(a)  (revised) 
33.12(a)  (revised) 
35.6(a)  (revised) 
35.12(a)  (revised) 


IV.  Paperwork  Reduction  Act 

This  proposed  rule  would  result  in  a 
total  of  approximately  29  burden  hours 


and  $645  dollars  of  related  costs.  A 
breakdown  of  the  burden  hours  and 
related  costs  by  provision  and  by 
applicant  size  can  be  found  in  Chapter 
VII  of  the  Preliminary  Regulatory 
Economic  Analysis  (PREA)  supporting 
this  proposed  rule.  The  paperwork 
requirements  for  applications  for 
approval  by  MSHA  of  products  and 
equipment  under  30  CFR  parts  18.  19, 
20,  22,  23,  27,  33,  35.  and  36  are  cleared 
under  0MB  Control  Number  1219-0066. 
The  PREA  is  located  on  our  Web  site  at 
b  ttp  ://\^-ww.msha.gov/REGSINFO.  HTM. 
Comments  may  be  sent  to  the  addresses 
listed  in  the  ADDRESSES  section  of  the 
preamble. 

Under  §  6.10  applicants  would  have 
to  provide  information  stated  in 
paragraphs  (aKl)  through  (a)(4)  for 
MSHA  to  accept  testing  and  evaluation 
performed  by  an  independent 
laboratory.  Currently,  applicants  must 
submit  only  information  requested  in 
paragraph  (a)(4).  If  applicants  choose  to 
use  independent  laboratories, 
information  requested  in  paragraphs 
(a)(1)  through  (a)(3)  would  be  needed 
because  MSHA  would  no  longer  be 
performing  all  the  testing  and 
evaluation  associated  with  the  approval 
application.  Providing  the  information 
under  §  6.10(a)(1)  through  (a)(3)  would 
result  in  a  total  of  approximately  24 
biu:den  hours  and  $457  of  associated 
costs. 

Section  6, 10(d)  states  that  after  review 
of  the  information  required  under 
paragraph  (a)(1)  through  (a)(4),  MSHA 
would  notify  the  applicant  if  additional 
information  and  testing  were  required.  If 
an  independent  laboratory  conducts  any 
additional  or  repeat  testing,  then  the 
applicant  would  have  to  send  the  test 
resuhs  to  MSHA.  Sending  any 
additional  or  repeat  testing  results  to 
MSHA  under  §6. 10(d)  would  result  in 
a  total  of  2  burden  hours  and  $39  of 
associated  costs. 

Section  6.10(g)  states  that,  once  the 
product  is  approved,  the  approval 
holder  would  have  to  notify  MSHA  of 
all  product  defects  of  which  the 
approval  holder  is  aware.  Notification  is 
assumed  to  be  in  the  form  of  a  letter  to 
MSHA.  Notifying  MSHA  of  product 
defects  under  §  6.10(g)  would  result  in 
a  total  of  3  burden  hours  and  $149  of 
associated  costs. 

V.  Executive  Order  12866 

A.  Compliance  Costs 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  proposed  regulations. 
MSHA  has  determined  that  this 
proposed  rule  does  not  meet  the  criteria 
of  an  economically  significant 


regulatory  action  pursuant  to  Executive 
Order  12866  §  3(f)(1)  in  that  it  would 
not  have  an  effect  on  the  economy  of 
$100  million  or  otherwise  have  any 
material  adverse  effect.  Although  this 
proposed  rule  is  not  an  economically 
significant  action.  MSHA  has  completed 
a  PREA  in  which  the  economic  impi.ct 
of  the  proposed  rule  is  estimated.  For  a 
complete  breakdown  of  the  compliance 
costs  for  this  proposed  rule  see  Chapter 
IV  of  the  PREA.  The  PREA  is  available 
from  MSHA  and  is  summarized  as 
follows. 

The  proposed  rule  would  result  in  an 
annual  net  cost  savings  of  about  Si. 5 
million.  Applicants  seeking  MSHA 
product  approval  employing  500  or 
fewer  workers  would  realize  a  net  cost 
savings  of  SO. 66  million.  Applicants 
employing  more  than  500  workers 
would  realize  a  net  cost  savings  of  SO. 86 
million. 

The  net  cost  savings  of  $0.66  million, 
for  applicants  employing  500  or  fewer 
workers,  would  consist  of  cost  savings 
of  $0.68  miUion  and  compliance  costs  of 
$0.02  million.  The  net  cost  savings  of 
$0.86  million,  for  applicants  employing 
more  than  500  workers,  would  consist 
of  cost  savings  of  $0.88  million  and 
compliance  costs  of  $0.02  million. 

B.  Benefits 

This  proposed  rule  should  encourage 
non-mining  manufacturers  with 
products  that  could  be  applicable  to 
mining  to  apply  for  approvals.  The 
proposed  modification  of  the  approval 
process  would  expedite  the  introduction 
of  technologically-advanced  products 
into  the  mine,  thus  improving  miner 
safety.  Finally,  the  rule  would  reduce 
applicants"  costs  by  eliminating  repeat 
testing  and  evaluation  and  the  need  for 
multiple  product  lines.  For  a  more 
complete  discussion  of  the  Benefits  of 
this  proposed  rule,  see  Chapter  111  of  the 
PREA. 

VI.  Regulatory  Flexibility  Act  (RFA) 
and  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 

The  Regulatory  Flexibility  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  economic  impact  on  small 
entities.  Under  the  RFA.  MSHA  must 
use  the  Small  Business  Administration's 
(SBA's)  criterion  for  a  small  entity  in 
determining  a  rule's  economic  impact 
unless,  after  consultation  with  the  SBA 
Office  of  Advocacy,  MSHA  establishes 
an  alternative  definition  for  a  small 
entity  and  publishes  that  definition  in 
the  Federal  Register  for  notice  and 
comment. 

For  the  mining  industry,  SBA  defines 
"small"  as  a  mine  with  500  or  fewer 
workers.  In  addition,  most  applicants 
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(manufacturers)  that  file  for  an  MSHA 
approval  for  their  products  operate  in 
industries  such  as  those  involved  in 
measurement,  analvsis.  controlling 
instruments,  photographic  instruments, 
commercial  and  industrial  lighting 
fixtures,  and  conveyors.  SBA  considers 
the  small  business  size  standard  for 
such  industries  to  be  500  or  fewer 
employees.  To  ensure  that  this  proposed 
rule  conforms  to  the  RFA.  MSHA  has 
analyzed  the  economic  impact  of  the 
proposed  rule  on  small  entities  that  are 
defined  as  those  employing  500  or  fewer 
workers. 

A.  Factual  Basis  for  Certification 

Based  on  its  analysis.  MSHA  has 
prelimmarily  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
MSHA  has  so  certified  this  finding  to 
the  SBA.  The  factual  basis  for  this 
certification  is  discussed  in  Chapter  V  of 
the  PREA 

B  Unfunded  Mandates  Reform  Act  of 
1995 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  the 
revised  proposed  rule  does  not  include 
any  Federal  mandate  that  would  result 
in  increased  expenditures  by  State, 
local,  or  tribal  governments,  or 
increased  expenditures  bv  the  private 
sector  of  more  than  SI 00  million.  M.SHA 
is  not  aware  of  any  State,  local,  or  tribal 
governments  which  manufacture 
products  applicable  to  mining. 

C.  Executive  Order  13132  (Federalism) 

MSHA  has  reviewed  this  proposed 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism,  and  has 
determined  that  it  would  not  have 
"federalism  implications."  The 
proposed  rule  would  not  "have 
substantial  direct  effec:ts  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  MSHA  is  not 
aware  of  any  State  or  local  governments 
which  manufacture  products  applicable 
to  mining. 

D.  Executive  Order  13045  (Health  and 
Safety  Effect  on  Children  I 

In  accordance  with  Executive  Order 
13045.  MSHA  has  evaluated  the 
environmental  health  and  safety  effet:t 
of  this  proposed  rule  un  children.  The 
Agency  has  determined  that  the 
proposed  rule  would  not  have  an 
adverse  impact  on  children. 


E.  Executive  Order  13175  (Indian  Tribal 
Governments) 

MSHA  certifies  that  this  proposed 
rule  would  not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments.  MSHA  is  not  aware  of  any 
tribal  governments  which  manufacture 
products  applicable  to  mining. 

F  Executive  Order  12630 
(Governmental  Actions  and  Interference 
with  Constitutionallv  Protected  Propertv 
Rights] 

This  proposed  rule  is  not  subject  to 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  because  it  would  not  involve 
implementation  of  a  policy  with  takings 
implications. 

G.  Executive  Order  12988  (Civil  fustice 
Reform  I 

The  Agency  has  reviewed  Executive 
Order  12988.  Civil  [ustice  Reform,  and 
determined  that  this  proposed  rule 
would  not  unduly  burden  the  Federal 
court  system.  The  proposed  rule  has 
been  written  so  as  to  provide  a  clear 
legal  standard  for  affected  conduct,  and 
has  been  reviewed  carefully  to  eliminate 
drafting  errors  and  ambiguities. 

H  Executive  Order  13211  (Energy) 

In  accordance  with  Executive  Order 
13211.  MSHA  has  reviewed  this 
proposed  rule  for  its  energy  impacts. 
MSHA  has  determined  that  this 
proposed  rule  would  not  have  any 
adverse  effects  on  energy  supply, 
distribution,  or  use. 

/.  Executive  Order  13272  (Proper 
Consideration  of  Small  Entities  in 
Agency  Rulemaking) 

In  accordance  with  Executive  Order 
13272.  MSHA  has  thoroughly  reviewed 
the  proposed  rule  to  assess  and  take 
appropriate  account  of  its  potential 
impact  on  small  businesses,  small 
governmental  jurisdictions,  and  small 
organizations.  As  discussed  in  Chapter 
V  of  the  PREA.  MSHA  has  determined 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VII.  Conduct  of  Public  Hearings 

The  hearings  will  be  conducted  in  an 
informal  manner.  Although  formal  rules 
of  evidence  or  cross  examination  will 
not  applv.  the  presiding  official  may 
exercise  discretion  to  ensure  the  orderly 
progress  of  the  hearing  and  may  exclude 
irrelevant  or  unduly  repetitious  material 
and  questions. 

The  hearings  will  begin  with  an 
opening  statement  from  MSHA. 
followed  by  an  opportunity  for  members 


of  the  public  to  make  oral  presentations. 
The  hearing  panel  may  ask  questions  of 
speakers.  At  the  discretion  of  the 
presiding  official,  the  time  allocated  to 
speakers  for  their  presentation  may  be 
limited. 

The  hearings  will  begin  at  9  a.m.  and 
end  after  the  last  scheduled  speaker 
appears;  and  in  any  event,  not  later  than 
5  p.m. 

A  verbatim  transcript  of  the 
proceedings  will  be  prepared  and  made 
a  part  of  the  rulemaking  record.  Copies 
of  the  transcript  will  be  available  to  the 
public.  The  transcript  will  also  be 
available  on  MSHA's  Web  page  at  httpj 
/www. msha.gov,  under  Statutory  and 
Regulatory  Information. 

MSHA  will  accept  post-hearing 
written  comments  and  other  appropriate 
data  for  the  record  from  any  interested 
party,  including  those  not  presenting 
oral  statements.  Written  comments  will 
be  included  in  the  rulemaking  record. 

Vm.  Close  of  Post-hearing  Comment 
Period 

The  post-hearing  comment  period 
will  close  on  February  10,  2003, 

List  of  Subiects  in  30  CFR  Parts  6,  7, 18. 
19,  20,  22,  23,  27,  33,  35,  and  36 

Mine  safety  and  health.  Testing  and 
evaluation  by  independent  laboratories 
and  the  use  of  equivalent  Non-MSHA 
product  safety  standards.  Testing  by 
applicant  or  third  party. 

Signed  at  Arlington.  Virginia,  this  4lh  day 
of  October.  2002. 
John  R.  Caylor, 

Deputy  Assistant  Sfcrt'tary  of  Labor  for  Mine 
Safety  and  Health. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  30  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  Part  6  is  added  to  read  as  follows: 

PART  &— TESTING  AND  EVALUATION 
BY  INDEPENDENT  LABORATORIES 
AND  THE  USE  OF  EQUIVALENT  NON- 
MSHA  PRODUCT  SAFETY 
STANDARDS 

Sec. 

fi.l     Purpose  and  effective  date. 
6.2     Definitions. 

6.10     Use  of  independent  laboratories. 
6.20     MSHA  acceptance  of  equivalent  non- 
MSH.'V  product  safety  standards. 

Authority:  30  U.S.C.  957. 

§6.1     Purpose  and  effective  date. 

This  part  sets  out  alternate 
requirements  for  testing  and  evaluation 
of  products  MSHA  approves  for  use  in 
gassy  underground  mines.  It  permits 
manufacturers  of  certain  products  who 
seek  MSHA  approval  to  use  an 


64210  Federal  Register/ Vol.  67,  No.  201 /Thursday,  October  17,  2002 /Proposed  Rules 


Federal  Register / Vol.  67,  No.  201/Th\irsday,  October  17.  2002  /  Proposed  Rules 64209 


independent  laboratory  to  perform,  in 
whole  or  part,  the  necessary  testing  and 
evaluation  for  approval.  It  also  permits 
manufacturers  to  have  their  products 
approved  based  on  non-MSHA  product 
safety  standards  once  MSHA  has 
determined  that  the  non-MSHA 
standards  are  equivalent  to  MSHA's 
applicable  product  approval 
requirements  or  can  be  modified  to 
provide  at  least  the  same  degree  of 
protection  as  those  MSHA  requirements. 
The  provisions  of  this  part  may  be  used 
by  applicants  for  product  approval 
under  parts  18,  19.  20,  22,  23,  27.  33.  35. 
and  36  of  this  chapter.  This  part  is 
effective  [60  days  after  publication  of 
the  final  rule  in  the  Federal  Register.] 

§6.2    Definitions. 

The  following  definitions  apply  in 
this  part. 

Applicant.  This  term  is  used  to 
describe  an  individual  or  organization 
that  manufactures  or  controls  the 
assembly  of  a  product  and  that  applies 
to  MSHA  for  approval  of  that  product. 

Approval.  This  term  is  used  to 
describe  a  written  document  issued  by 
MSHA  which  states  that  a  product  has 
met  the  applicable  requirements  of  part 
18,  19,  20,  22,  23,  27,  33,  35.  or  36  of 
this  chapter.  The  definition  is  based  on 
the  existing  definitions  of  "approval"  in 
the  parts  specified  above.  It  also 
includes  "certification"  and 
"acceptance"  because  these  terms  also 
are  used  to  denote  MSHA  approval. 

Approval  holder.  An  applicant  whose 
application  for  approval  of  a  product 
under  parts  18,  19,  20.  22,  23,  27.  33,  35 
or  36  of  this  chapter  has  been  approved 
by  MSHA. 

Equivalent  non-MSHA  product  safety 
standards.  A  non-MSHA  product  safety 
standard,  or  group  of  standards,  that  is 
determined  by  MSHA  to  provide  at  least 
the  same  degree  of  protection  as  the 
applicable  MSHA  product  approval 
requirements  in  parts  18,  19,  20,  22,  23, 
27,  33,  35,  and  36  of  this  chapter,  or 
which  in  modified  form  provide  at  least 
the  same  degree  of  protection. 

Independent  laboratory.  A  laboratory 
that: 

(1)  Has  been  recognized  by  a 
laboratory  accrediting  organization  to 
test  and  evaluate  products  to  a  product 
safety  standard,  and 

(2)  Is  free  from  commercial,  financial, 
and  other  pressures  that  may  influence 
the  results  of  the  testing  and  evaluation 
process. 

Post-approval  product  audit.  This 
term  applies  to  the  exeunination,  testing, 
or  both,  by  MSHA  of  approved  products 
selected  by  MSHA  to  determine  whether 
those  products  meet  the  applicable 


product  approval  requirements  and 
have  been  manufactured  as  approved. 

Product  safety  standard.  A  document, 
or  group  of  documents,  that  specifies 
the  requirements  for  the  testing  and 
evaluation  of  a  product  for  use  in 
explosive  gas  and  dust  atmospheres, 
and.  when  appropriate,  includes 
documents  addressing  the  flammability 
properties  of  products. 

§  6.1 0    Use  of  independent  laboratories. 

(a)  MSHA  will  accept  testing  and 
evaluation  performed  by  an 
independent  laboratory  for  purposes  of 
MSHA  product  approval  provided  that 
MSHA  receives  as  part  of  the 
application: 

(1)  Written  evidence  of  the 
laboratory's  independence  and  current 
recognition  by  a  laboratory  accrediting 
organization; 

(2)  Complete  technical  explanation  of 
how  the  product  complies  With  each 
requirement  in  the  applicable  MSHA 
product  approval  requirements; 

(3)  Identification  of  components  or 
features  of  the  product  that  are  critical 
to  the  safety  of  the  product;  and 

(4)  All  documentation,  including 
drawings  and  specifications,  as 
submitted  to  the  independent  laboratory 
by  the  applicant  and  as  required  by  the 
applicable  part  under  this  chapter. 

(b)  Product  testing  and  evaluation 
performed  by  independent  laboratories 
for  purposes  of  MSHA  approval  must 
comply  with  the  applicable  MSHA 
product  approval  requirements. 

(c)  Product  testing  and  evaluation 
must  be  conducted  or  witnessed  by  the 
laboratory's  personnel. 

(d)  After  review  of  the  information 
required  under  paragraphs  (a)(1) 
through  (a)(4)  of  this  section.  MSHA 
will  notifv  the  applicant  if  additional 
information  or  testing  is  required.  The 
applicant  must  provide  this 
information,  arrange  any  additional  or 
repeat  tests  and  notify  MSHA  of  the 
location,  date,  and  time  of  the  test(s). 
MSHA  may  observe  any  additional 
testing  conducted  by  an  independent 
laboratory.  Further.  MSHA  may  decide 
to  conduct  the  additional  or  repeated 
tests  at  the  applicant's  expense.  The 
applicant  must  supply  any  additional 
components  necessary  for  testing  and 
evaluation. 

(e)  Upon  request  by  MSHA.  but  not 
more  than  once  a  year,  except  for  cause, 
approval  holders  of  products  approved 
based  on  independent  laboratory  testing 
and  evaluation  must  make  such 
products  available  for  post-approval 
audit  at  a  mutually  agreeable  site  at  no 
cost  to  MSHA. 

(f)  Once  the  product  is  approved,  the 
approval  holder  must  notify  MSHA  of 


all  product  defects  of  which  they 
become  aware. 

§  6.20    MSHA  acceptance  of  equivalent 
non-MSHA  product  safety  standards. 

(a)  MSHA  will  accept  non-MSHA 
product  safety  standards,  or  groups  of 
standards,  as  equivalent  after 
determining  that  they: 

(1)  Provide  at  least  the  same  degree  of 
protection  as  MSHA's  product  approval 
requirements  in  parts  18,  19.  20.  22.  23, 
27,  33,  35  or  36  of  this  chapter:  or 

(2)  Can  be  modified  to  provide  at  least 
the  same  degree  of  protection  as  those 
MSHA  requirem'^nts. 

(b)  MSHA  wil:  publish  its  intent  to 
review  any  non-MSHA  product  safety 
standard  for  equivalency  in  the  Federal 
Register  for  the  purpose  of  soliciting 
public  input. 

(c)  A  listing  of  all  equivalency 
determinations  will  be  published  in  this 
part  6  and  the  applicable  approval  parts. 
The  listing  will  state  whether  MSHA 
accepts  the  non-MSHA  product  safety 
standeirds  in  their  original  form,  or 
whether  MSHA  will  require 
modifications  to  demonstrate 
equivalency.  If  modifications  are 
required,  they  will  be  provided  in  the 
listing.  MSHA  will  notify  the  public  of 
each  equivalency  determination  and 
will  publish  a  summary  of  the  basis  for 
its  determination.  MSHA  will  provide 
equivalency  determination  reports  to 
the  public  upon  request  to  the  Approval 
and  Certification  Center. 

(d)  After  MSHA  has  determined  that 
non-MSHA  product  safety  standards  are 
equivalent  and  has  notified  the  public  of 
such  determinations,  applicants  may 
seek  MSHA  product  approval  based  on 
such  non-MSHA  product  safety 
standards. 

PART  7— TESTING  BY  APPLICANT  OR 
THIRD  PARTY 

2.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  957 

3.  Amend  §  7.2  by  adding  a  new- 
definition  to  read  as  follows: 

§  7.2    Definitions. 

***** 

Equivalent  non-MSHA  product  safety 
standards.  A  non-MSHA  product  safety 
standard,  or  group  of  standards,  that  is 
determined  by  MSHA  ot  provide  at  least 
the  same  degree  of  protection  as  the 
applicable  MSHA  product  technical 
requirements  in  the  subparts  of  this 
part,  or  can  be  modified  to  provide  at 
least  the  same  degree  of  protection  as 
those  MSHA  requirements. 
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4.  Amend  subpart  A  by  adding  a  new 
7.10  to  read  as  follows: 

§7.10    MSHA  acceptance  of  equivalent 
non-MSHA  product  safety  standards. 

(a)  MSHA  will  accept  non-MSHA 
product  safety  standards,  or  groups  of 
standards,  as  equivalent  after 
determining  that  they: 

(1)  Provide  at  least  the  same  degree  of 
protection  as  MSHAs  applicable 
technical  requirements  for  a  product  in 
the  subparts  of  this  part;  or 

(2)  Can  be  modified  to  provide  at  least 
the  same  degree  of  protection  as  those 
MSHA  requirements. 

(b)  MSHA  will  publish  its  intent  to 
review  any  non-MSHA  product  safety 
standard  for  equivalency  in  the  Federal 
Register  for  the  purpose  of  soliciting 
public  input. 

(c)  A  listing  of  all  equivalency 
determinations  will  be  published  in  this 
part  7.  The  listing  will  state  whether 
MSHA  accepts  the  non-MSHA  product 
safetv  standards  in  their  original  form, 
or  whether  MSHA  will  require 
modifications  to  demonstrate 
equivalency.  If  modifit:ations  are 
required,  they  will  be  provided  in  the 
listing.  MSHA  will  notify  the  public  of 
each  equivalency  determination  and 
will  publish  a  summary  of  the  basis  for 
its  determination.  MSHA  will  provide 
equivalency  determination  reports  to 
the  public  upon  request  to  the  Approval 
and  Certification  Center. 

(d)  After  MSHA  has  determined  that 
non-MSHA  product  safety  standards  are 
equivalent  and  has  notified  the  public  of 
such  determinations,  applicants  may 
seek  MSHA  product  approval  based  on 
such  non-MSHA  product  safety 
standards. 

PART  18— ELECTRIC  MOTOR-DRIVEN 
MINE  EQUIPMENT  AND 
ACCESSORIES 

5.  The  authority  citation  for  part  IH 
continues  to  read  as  follows: 

Authority:  :!0  ISC.  937.  Mhl. 

5-a.  Amend  §  18.6  by  revising 
paragraph  (a)  to  read  as  follows: 

§18.6    Applications. 

(a)(1)  Investigation  leading  to 
approval,  certification,  extension 
thereof,  or  acceptance  of  hose  or 
conveyor  belt,  will  be  undertaken  by 
MSHA  only  pursuant  to  a  written 
application  accompanied  hv  a  check, 
bank  draft,  or  money  order,  payable  to 
the  U.S.  Mine  Safety  and  Health 
Administration  to  cover  the  fees.  The 
application  shall  be  accompanied  by  all 
necessan,'  drawings,  specifications, 
descriptions,  and  related  materials,  as 
set  out  in  this  part. 


(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratorv' 
under  part  b  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a). 

(3)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safetv  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 

(4)  The  application,  all  related 
documents,  and  all  correspondence 
concerning  it  shall  be  addressed  to  the 
Approval  and  Certification  Center.  Rural 
Route  #1,  Bo.x  251.  Industrial  Park  Road, 
Triadelphia,  VW  26059. 
***** 

6.  Amend  §  18.15  by  revising 
paragraph  (a)  to  read  as  follows: 

§  18.15    Changes  after  approval  or 
certification. 

***** 

(a)(1)  Application  shall  be  made  as  for 
an  original  approval  or  letter  of 
certification  requesting  that  the  existing 
approval  or  certification  be  extended  to 
cover  the  proposed  changes  and  shall  be 
accompanied  by  drawings, 
specifications,  and  related  information, 
showing  the  changes  in  detail. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  or  certified  product 
under  this  part,  the  applicant  shall 
incluile  the  information  required  in  30 
CFR  6.10(a). 


PART  19— ELECTRIC  CAP  LAMPS 

7.  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authorilv:  Mi  U.S.C.  957.  961. 


7-a.  Revise  §  19.3  to  read  as  follows: 

§19.3    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  lamp,  the  manufacturer  shall 
make  application  by  letter  for  an 
investigation  leading  to  approval  of  its 
lamp.  This  application  must  be 
accompanied  by  a  check,  bank  draft,  or 
money  order,  payable  to  U.S.  Mine 
Safety  and  Health  Administration,  to 
cover  all  the  necessary  fees,  shall  be 
sent  to  Approval  and  Certification 
Center.  Rural  Route  #1.  Box  251. 
Industrial  Park  Road.  Triadelphia,  WV 


26059,  together  with  the  required 
drawings,  one  complete  lamp,  and 
instructions  for  its  operation. 

(b)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessarv'  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a). 

(c)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 

8.  Amend  §  19.13  by  revising 
paragraph  (a)  to  read  as  follows: 

§  19.13    Instructions  for  handling  future 
changes  in  lamp  design. 

***** 

(a)(1)  The  manufacturer  shall  write  to 
the  Approval  and  Certification  Center. 
Rural  Route  #1,  Box  251.  Industrial  Park 
Road.  Triadelphia.  WV  26059, 
requesting  an  extension  of  the  original 
approval  and  stating  the  change  or 
changes  desired.  With  this  letter  the 
manufacturer  should  submit  a  revised 
drawing  or  drawings  showing  the 
changes  in  detail,  and  one  of  each  of 
changed  lamp  parts. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laborator\' 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a). 


PART  20— ELECTRIC  MINE  LAMPS 
OTHER  THAN  STANDARD  CAP  LAMPS 

9.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  .30  U.S.C.  957.  961 

9-a.  Revise  §  20.3  to  read  as  follows: 

§  20.3    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  lamp,  the  manufacturer  shall 
make  application  by  letter  for  an 
investigation  of  the  lamp.  This 
application  must  be  accompanied  by  a 
check,  bank  draft,  or  money  order, 
payable  to  the  U.S.  Mine  Safety  and 
Health  Administration,  to  cover  all  the 
necessary  fees.  It  shall  be  sent  to  the 
Approval  and  Certification  Center.  Rural 
Route  #1,  Box  251,  Industrial  Park  Road, 
Triadelphia,  WV  26059,  together  with 
the  required  drawings,  one  complete 
lamp,  and  instructions  for  its  operation. 


64212  Federal  Register/ Vol.  67,  No.  201 /Thursday.  October  17.  2002 /Proposed  Rules 


Federal  Register/ Vol.  67,  No.  201  / Thursday.  October  17,  2002 / Proposed  Rules  64211 


(b)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  necessary  for  approval 
under  this  part,  the  applicant  shall 
include  the  information  required 

§  6.10(a). 

(c)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 

10.  Amend  §  20.14  by  revising 
paragraph  (a)  to  read  as  follows: 

§  20. 1 4    instructions  for  handling  future 
changes  in  lamp  design. 

***** 

(a)(1)  The  manufacturer  shall  write  to 
the  Approval  and  Certification  Center, 
Rural  Route  #1,  Box  251,  Industrial  Park 
Road,  Triadelphia,  WV  26059, 
requesting  an  extension  of  the  original 
approval  arid  describing  the  change  or 
changes  proposed.  With  this  letter  the 
manufactiirer  should  submit  a  revised 
drawing  or  drawings  showing  the 
changes  in  detail,  and  one  of  each  of  the 
changed  lamp  parts. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a). 


PART  22— PORTABLE  METHANE 
DETECTORS 

11.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  957,  961. 

11-a.  Revise  §  22.4  to  read  as  follows: 

§  22.4    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  methane  detector,  the 
manufacturer  shall  make  application  by 
letter  for  an  investigation  leading  to 
approval  of  the  detector.  This 
application  must  be  accompanied  by  a 
check,  bank  draft,  or  money  order, 
payable  to  the  U.S.  Mine  Safety  and 
Health  Administration,  to  cover  all  the 
necessary  fees.  It  shall  be  sent  to  the 
Approval  and  Certification  Center,  Rural 
Route  #1,  Box  251,  Industrial  Park  Road, 
Triadelphia,  WV  26059,  together  with 
the  required  drawings,  one  complete 
detector,  and  instructions  for  its 
operation. 


(b)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a). 

(c)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 

12.  Section  22.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  22.1 1     Instructions  on  handling  future 
changes  in  design. 

***** 

(a)(1)  The  manufacturer  must  write  to 
the  Approval  and  Certification  Center, 
Rural  Route  #1,  Box  251,  Industrial  Park 
Road.  Triadelphia,  WV  26059, 
requesting  an  extension  of  the  original 
approval  and  stating  the  change  or 
changes  desired.  With  this  request,  the 
manufacturer  should  submit  a  revised 
drawing  or  drawings  showing  changes 
in  detail,  together  with  one  of  each  of 
the  parts  affected. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a). 


PART  23— TELEPHONES  AND 
SIGNALING  DEVICES 

13.  The  authority  citation  for  part  23 
continues  to  read  as  follows; 

Authority:  30  U.S.C.  957,  961. 

13-a.  Revise  §  23.3  to  read  as  follows: 

§23.3    Applications. 

(a)  Before  MSHA  will  undertake  the 
active  investigation  leading  to  approval 
of  any  telephone  or  signaling  device,  the 
manufacturer  shall  make  application  by 
letter  for  an  investigation  leading  to 
approval  of  the  device.  This  application 
must  be  accompanied  by  a  check,  bank 
draft,  or  money  order,  payable  to  the 
U.S.  Mine  Safety  and  Health 
Administration,  to  cover  all  the 
necessary  fees.  It  shall  be  sent  to  the 
Approval  and  Certification  Center,  Rural 
Route  #1,  Box  251,  Industrial  Park  Road, 
Triadelphia,  WV  26059,  together  with 
the  required  drawings,  one  complete 
telephone  or  signaling  device,  and 
instructions  for  its  operation. 

(b)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 


under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a) 

(c)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part. 

14.  Amend  §  23.14  by  revising 
paragraph  (a)  to  read  as  follows: 

§23.14    Instructions  for  handling  future 
changes  in  design. 

***** 

(a)(1)  The  manufacturer  shall  write  to 
the  Approval  and  Certification  Center. 
Rural  Route  #1,  Box  251.  Industrial  Park 
Road,  Triadelphia.  WV  26059. 
requesting  an  extension  of  the  original 
approval  and  stating  the  change  or 
changes  desired.  With  this  request,  the 
manufacturer  should  submit  a  revised 
drawing  or  drawings  showing  the 
changes  in  detail,  together  with  one  of 
each  of  the  parts  affected. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a). 


PART  27— METHANE-MONITORING 
SYSTEMS 

15.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  957,  961 

15-a.  Amend  §  27.4  by  revising 
paragraph  (a)  to  read  as  follows: 

§  27.4    Applications. 

(a)(1)  No  investigation  or  testing  for 
certification  will  be  undertaken  by 
MSHA  except  pursuant  to  a  written 
application  must  be  accompanied  by  all 
drawings,  specifications,  descriptions, 
and  related  materials  and  also  a  check, 
bank  draft,  or  money  order  payable  to 
the  U.S.  Mine  Safety  and  Health 
Administration,  to  cover  the  fees.  The 
application  and  all  related  matters  and 
correspondence  concerning  it  shall  be 
addressed  to  the  Approval  and 
Certification  Center,  Rural  Route  #1, 
Box  251,  Industrial  Park  Road. 
Triadelphia,  WV  26059. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
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part,  the  applicant  shall  include  the 
information  required  in  30  C^FR  fi.lOla) 
(3)  .-\n  applicant  may  request  testing 
and  evaluation  t(j  n()n-MSH.-\  product 
safety  standards  which  have  been 
determined  bv  MSHA  to  be  ecjuivalent. 
under  S?  6.20  of  this  c  hapter.  to  the 
produi:t  approval  requirements  under 
this  part. 

n  «  *  *  * 

lb.  Amend  27  11  bv  revising 
paragraph  (a)  to  read  a>.  follows: 

§  27.1 1     Extension  of  certification. 

***** 

(a)(1)  Applic;atiou  shall  lie  made  as  tor 
an  original  certific;ation.  re((uesting  that 
the  existing  certification  be  extended  to 
cover  the  proposed  fhanges  The 
application  shall  include  complete 
drawings,  specifications,  and  relatt>d 
data,  showing  the  changes  in  detail 

(2)  Where  tne  applicant  for  approval 
has  used  an  independent  laboratorv 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  net  es-,arv  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  shall  include  the 
information  rec|uir>'d  m  UH'FKd  lOlaj 


PART  33— DUST  COLLECTORS  FOR 
USE  IN  CONNECTION  WITH  ROCK 
DRILLING  IN  COAL  MINES 

17   The  authoritv  (  itation  toi  p.irt   (i 
continues  to  read  a--  tollow>. 
.\uthnntv:   di  '     s  (       ti "     it, I 

l"-a   .-\mend  s?  i  Ui  bv  rf\i>in,^ 
paragra[)h  lai  to  r»"ad  .is  tnllnws: 

§33.6     Applications 

'all  1 1  No  mvestigatii  m  >  ir  tcstiiii^  v\  ill 
be  undertaken  bv  M.SH.X  e\i  fpt 
pursuant  to  a  written  ,ippli(  atn  m,  w  bn  h 
must  be  ie.xcept  as  otherwi^'  provided 
in  paragraph  fej  dI  this  stn  tniii) 
at  (  onipanied  bv  a  (  hei  k,  bank  draft,  i  ir 
mone\'  order,  pavable  to  the  1    .S   .Minr 
Safety  and  Health  Administiation   to 
cover  the  fees,  and  all  pn'si  rih.'d 
drawings,  specifications,  .md  .ill  r>'latf(i 
materials   The  applu  ation  and  all 
related  matters  and  all  (  orrespondi'iice 
concerning  it  shall  In-  sent  to  the 
.\ppro\al  and  (Certification  (Centt'r,  Kur.il 
Route  »1,  Box  251,  Industrial  Park  Road. 
Triadelnhia.  \VV  260,59 

[2)  Wnere  the  applitant  lor  approv.il 
has  used  an  independent  laboratorv 
under  part  h  of  this  t  hapter  to  [)ertorm, 
in  whole  or  in  part,  the  ne(  essarv  testing 
<ind  ►•valuation  for  approval  under  this 
part,  the  applicant  shall  include  the 
information  recjuired  in  U)  ('FR  ti  l()(a). 

(3)  .An  applicant  may  recjuest  testing 
and  evaluation  to  non-MSHA  [iroduc  t 
safety  standards  whu  h  havf  been 


determined  bv  MSHA  to  be  equivalent, 
under  4?  B.20  of  this  chapter,  to  MSHA's 
produi  t  approval  requirements  under 
this  part 

•  ft  *  *  * 

IH   .Amend  4?  33.12  by  revising 
[)aragraph  (a)  to  read  as  follows: 

§  33. 1 2     Changes  after  certification. 

***** 

(a)(1)  Application  shall  be  made  as  for 
an  original  certificate,  requesting  that 
[ht'  existing  c;ertification  be  extended  to 
(over  the  proposed  changes,  and  shall 
be  accompanied  by  drawings, 
specifications,  and  related  data  showing 
the  changes  in  detail, 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  fi  of  this  chapter  to  perform, 
ill  whole  or  in  part,  the  necessary  testing 
and  evaluation  f(jr  approval  of  changes 
to  an  approved  product  under  this  part, 
the  ap[)licant  shall  include  the 
information  required  in  30  CFR  B. 10(a). 


PART  35— FIRE-RESISTANT 
HYDRAULIC  FLUIDS 

IM    The  authority  citation  for  part  35 
(  ontmutvs  to  read  as  follows: 

.Xiithority:  ,)()  I    .S  ( :   Ti"   ')()] 

l'»-.i   .-\mend  *?  35  B  by  revising 
p.iragraph  (.i)  to  read  as  follows: 

§35.6     Applications. 

lain  )  No  investigation  or  testing  will 
be  undertaken  bv  MSHA  except 
(nirsuant  to  a  written  applicatif)n.  which 
must  be  ac(, ompanied  by  a  check,  bank 
draft,  or  money  order,  payable  to  the 
1    S   Mine  Safety  and  Health 
.\dministration.  to  cover  the  fees,  and 
.ill  desi  ri[)tions.  specifications,  test 
s,im|)les,  and  related  materials.  The 
,i[)[)lu  atioii  and  all  related  matters  and 
I  orrespondence  concerning  it  shall  be 
sent  to  the  .Approval  and  (Certification 
(  enter,  Rur.il  Route  #1.  Box  251, 
Industrial  Fark  Road.  Triadelphia,  \V\' 
2B05M 

(21  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  [lart  B  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
[),irt.  the  applicant  shall  int:lude  the 
information  required  in  30  CFR  6, 10(a), 

!3)  .\n  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safetv  standards  which  have  been 
determined  bv  MSHA  to  be  equivalent, 
under  ^  B  20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  [)art 

•  •  *  *  * 

20   .Amend  t^  .^5  12  by  revising 
par.igraph  (a)  to  read  as  follows: 


§  35.1 2    Ctianges  after  certification. 

***** 

(aKl)  Application  shall  be  made,  as 
for  an  original  certificate  of  approval, 
requesting  that  the  existing  certification 
be  extended  to  cover  the  proposed 
change.  The  application  shall  be 
accompanied  by  specifications  and 
related  material  as  in  the  case  of  an 
original  application. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 
the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a). 


PART  36— APPROVAL 
REQUIREMENTS  FOR  PERMISSIBLE 
MOBILE  DIESEL-POWERED 
TRANSPORTATION  EQUIPMENT 

21.  The  authority  for  part  36 
continues  to  read  as  follows: 

Authority:  30  I'.S.C.  957.  961. 

21-a.  Amend  §  36.6  by  revising 
paragraph  (a)  to  read  as  follows: 

§36.6    Applications. 

(a)(1)  No  investigation  or  testing  will 
be  undertaken  by  MSHA  except 
pursuant  to  a  written  application,  which 
must  be  accompanied  by  a  check,  bank 
draft,  or  money  order,  payable  to  the 
U.S.  Mine  Safety  and  Health 
.Administration,  to  cover  the  fees,  and 
all  descriptions,  specifications,  test 
samples,  and  related  materials.  The 
applic:ation  and  all  related  matters  and 
correspondence  concerning  it  shall  be 
sent  to  the  Approval  and  Certification 
Center,  Rural  Route  #1,  Box  251, 
Industrial  Park  Road.  Triadelphia,  WV 
2B059. 

(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  under  this 
part,  the  applicant  shall  include  the 
information  required  in  30  CFR  6.10(a). 

(3)  An  applicant  may  request  testing 
and  evaluation  to  non-MSHA  product 
safety  standards  which  have  been 
determined  by  MSHA  to  be  equivalent, 
under  §  6.20  of  this  chapter,  to  MSHA's 
product  approval  requirements  under 
this  part, 
***** 

22.  Amend  §  36.12  by  revising 
paragraph  (a)  to  read  as  follows: 

§  36.12    Changes  after  certification. 

***** 

(a)(1)  Application  shall  be  made,  as 
for  an  original  certificate  of  approval. 
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requesting  that  the  existing  certification 
be  extended  to  cover  the  proposed 
change.  The  application  shall  be 
accompanied  by  specifications  and 
related  material  as  in  the  case  of  an 
original  application. 


(2)  Where  the  applicant  for  approval 
has  used  an  independent  laboratory 
under  part  6  of  this  chapter  to  perform, 
in  whole  or  in  part,  the  necessary  testing 
and  evaluation  for  approval  of  changes 
to  an  approved  product  under  this  part, 


the  applicant  shall  include  the 
information  required  in  .U)  (TK  B  10(al 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  420 

(FRL-7206-7] 
RIN  2040-AC90 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards  for  the 
Iron  and  Steel  Manufacturing  Point 
Source  Category 

agency:  Environmental  Protection 
Agency (EPA) 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  represents  the 
culmination  nf  the  Agency's  effort  to 
revise  Clean  Water  Act  (CVVA)  effluent 
limitations  guidelines  and  standards  for 
wastewater  discharges  from  the  iron  and 
steel  manufacturing  industrv-  The  final 
regulation  revises  technology-based 
effluent  limitations  guidelines  and 
standards  for  certain  wastewater 
discharges  associated  with  metallurgical 
cokemaking.  sintering,  and  ironmaking 
operations:  and  codifies  new  effluent 
limitations  guidelines  and  standards  lor 
direct  reduced  ironmaking.  briquetting, 
and  forging  EPA  is  also  revising  the 
regulations  for  the  sleelmaking 
subcategoPv .  to  provide  an  allowance  tor 
existing  basic  oxygen  furnaces  operating 


semi-wet  air  pollution  control  systems; 
and  to  establish  technology-based 
effluent  limitations  guidelines  and 
standards  for  electric  arc  furnaces 
operating  semi-wet  pollution  control 
systems.  EPA  is  eliminating  rule 
references  to  the  following  obsolete 
operations:  beehive  cokemaking  in  the 
cokemaking  subcategory, 
ferromanganese  blast  furnaces  in  the 
ironmaking  subcategory,  and  open 
hearth  furnace  operations  in  the 
steelmaking  subcategory.  EPA  is  not 
revising  effluent  limitations  guidelines 
and  standards  for  the  remaining 
subcategories  within  this  industrial 
category:  vacuum  degassing,  continuous 
casting,  hot  forming,  salt  bath  descaling, 
acid  pickling,  cold  forming,  alkaline 
cleaning  and  hot  coating.  Nor  is  EPA 
codifying  a  new  subcategorization 
scheme  and  associated  definitions  to 
support  the  new  subcategorization  for 
this  industrial  category. 

EPA  expects  compliance  with  this 
regulation  to  reduce  the  discharge  of 
cimventional  pollutants  by  at  least 
351.000  pounds  per  year  and  toxic  and 
non-conventional  pollutants  by  at  least 
I.OIH.OOO  pounds  per  year.  EPA 
estimates  the  annual  cost  of  the  rule  will 
be  .SI  2.0  million  (pre-tax  S2001).  EPA 
estimates  that  the  annual  benefits  of  the 
rule  will  range  from  Si. 4  million  to  S7.3 
million  IS2001). 


DATES:  This  regulation  shall  become 
effective  November  18.  2002. 

ADDRESSES:  The  public  record  for  this 
rulemaking  has  been  established  under 
docket  number  W-00-25  II  and  will  be 
located  in  the  Water  Docket.  East  Tower 
Basement,  room  #57,  401  M  St.  SW., 
Washington,  DC  20460  until  August  15. 
2002.  After  August  27,  2002  the  public 
record  will  be  located  at  EPA  West, 
1301  Constitution  Avenue,  NW.,  Room 
B135.  Washington.  DC  20460.  The 
record  is  available  for  inspection  from  9 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
the  docket  materials  before  August  15, 
call  (202)  260-3027  to  schedule  an 
appointment.  After  August  27,  call  (202) 
566-2426.  You  may  have  to  pay  a 
reasonable  fee  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  information  concerning 
today's  final  rule,  contact  Mr.  George 
lett  at  (202)  566-1070,  or  Ms.  Yu-ting 
Guilaran  at  (202)  566-1072.  For 
economic  information  contact  Mr. 
William  Anderson  at  (202)  566-1008. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities'potentially  regulated  by  this 
action  include  facilities  of  the  following 
types  that  discharge  pollutants  to  waters 
of  the  U.S.: 


Category 


Examples  of  regulated  entities 


Primary  SIC  and  NAICS  codes 


Industry  Discharges   from    facilities   engaged    m    metallurgical    cokemaking, 

steelmaking  direc!  reduced  ironmaking,  bnquetting   and  forging 


sintering,    ironmaking. 


SIC    3312. 
3312 


3316:    NAICS    3311. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulateil  bv  this  action.  t)ther  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  listed  in  t}42U  1)1 
and  the  applicability  criteria  in  ^420.10 
(metallurgical  cokemaking).  i?  420  40 
(steelmaking).  and  tj  420  130  (other 
operations)  of  today's  rule  and 
applicability  criteria  in  §420  20 
(sintering).  §420.30  (ironmaking). 
§420.50  (vacuum  degassing),  §420  60 
(continuous  casting).  §420.70  (hot 
forming).  §420  80  (salt  bath  descaling). 
§420  90  (acid  pickling).  §420  100  (cold 
forming).  §420.110  (alkaline  c  leaning), 
and  §  420. 1 20  (hot  coating)  of  Title  40 
of  the  Code  nf  Federal  Regulations.  The 
table  lists  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  be 
regulated  by  this  action   If  you  still  have 
questions  regarding  the  applicability  of 


this  action  to  a  particular  entity  (after 
consulting  relevant  subsections), 
consult  one  of  the  persons  listed  for 
technical  information  in  the  preceding 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

ludicial  Review 

In  accordance  with  40  CFR  23.2. 
today's  rule  is  promulgated  for  the 
purposes  of  iudic:ial  review  as  of  1  pm 
Eastern  Daylight  Time  on  October  31 . 
2002.  Under  section  509(b)(1)  of  the 
('lean  Water  Act  (CVVA). -judicial  review 
of  today's  effluent  limitations  guidelines 
and  standards  is  available  in  the  United 
States  {an:uit  (^ourt  of  Appeals  by  filing 
a  petition  for  review  within  120  days 
from  the  date  of  promulgation  of  these 
guidelines  and  standards.  Under  Section 
509(b)(2)  of  the  CVVA  the  requirements 
of  this  regulation  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 


Compliance  Dates 

Existing  direct  dischargers  must 
comply  with  limitations  based  on  the 
best  practicable  control  technology 
currently  available  (BPT),  the  best 
conventional  pollutant  control 
technology  (BCT).  and  the  best  available 
technology  economically  achievable 
(BAT)  as  soon  as  their  National 
Pollutant  Discharge  Elimination  System 
(NDPES)  permits  include  such 
limitations.  Existing  indirect  dischargers 
subject  to  today's  regulations  must 
comply  with  the  pretreatment  standards 
for  existing  sources  no  later  than 
October  17.  2005.  New  direct  and 
indirect  discharging  sources  must 
comply  with  applicable  guidelines  and 
standards  on  the  date  the  new  sources 
begin  discharging.  For  purposes  of  new 
source  performance  s'andards  (NSPS) 
and  pretreatment  standards  for  new 
sources  (PSNS),  a  source  is  a  new  source 
if  it  commenced  construction  after 
November  18,  2002. 
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Supporting  Documentation 

The  final  regulations  are  supported  by 
three  major  documents: 

1.  "Development  Document  for  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Iron  and  Steel 
Manufacturing  Point  Source  Category" 
(EPA-821~R-02-004).  referred  to  in  the 
preamble  as  the  Technical  Development 
Document  (TDD).  This  TDD  presents  the 
technical  information  that  formed  the 
basis  for  EPA's  decisions  concerning  the 
final  rule.  In  it,  EPA  describes,  among 
other  things,  the  data  collection 
activities,  the  wastewater  treatment 
technology  options  considered,  the 
pollutants  found  in  the  iron  and  steel 
manufacturing  wastewaters,  and  the 
estimation  of  costs  to  the  industry  to 
comply  with  the  final  limitations  and 
standards. 

2.  "Economic  Analysis  of  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Iron  and  Steel 
Manufacturing  Point  Source  Category" 
(EPA-821-R-02-006)  referred  to  in  this 
preamble  as  the  Economic  Analysis 
(EA).  The  EA  estimates  the  economic 
and  financial  costs  of  compliance  with 
the  final  regulation  on  individual 
process  lines,  facilities  and  companies. 

3.  "Environmental  Assessment  of  the 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Iron  and  Steel 
Manufacturing  Point  Source  Category" 
[EPA-821-R-02-005)  referred  to  as  the 
Environmental  Assessment  in  this 
preamble. 

How  To  Obtain  Supporting  Dofniments 

Supporting  documents  are  available 
on  the  internet  at  www.epa.gov/ost/ 
ironsteel  and  before  Aiigust  15,  2002 
from  the  Ofiice  of  Water  Resource 
Center,  MC-4100,  U.S.  EPA,  401  M 
Street,  SW.,  Washington.  DC  20460; 
telephone  (202)  26Q-7786  for 
publication  requests.  After  August  18, 
2002,  the  Office  of  Water  Resources  will 
be  located  at  1200  Peimsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
The  telephone  number  will  be  202-566- 
1729. 

Protection  of  Confidential  Business 
Information  (CBI) 

EPA  notes  that  certain  information 
and  data  in  the  record  supporting  the 
final  rule  have  been  claimed  as  CBI  and, 
therefore,  are  not  included  in  the  record 
that  is  available  to  the  public  in  the 
Water  Docket.  Further,  the  Agency  has 
withheld  fi-om  disclosure  some  data  not 
claimed  as  CBI  because  release  of  this 
information  could  indirectly  reveal 
information  claimed  to  be  confidential. 
To  support  the  rulemaking  while 
preserving  confidentiality  claims,  EPA 


is  presenting  in  the  public  record 
certain  information  in  aggregated  form 
or,  alternatively,  is  masking  facility 
identities  or  employing  other  strategies. 
This  approach  assures  that  the 
information  in  the  public  record 
explains  the  basis  for  today's  final  rule 
without  compromising  CBI  claims. 

Organization  of  This  Document 

I.  Legal  Authority 

II.  Legislative  Background 

A.  Clean  Water  Act 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT)-Section 
304(b)(1)  of  the  CW  A 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— Section  304(b)(4)  of 
theCWA 

3.  Best  Available  Technologv  Economically 
Achievable  (BAT)— Section  304(b)(2)  of" 
the  CWA 

4.  New  Source  Performance  Standards 
(NSPS)— Section  306  of  the  CWA 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Section  307(b)  of  the 
CWA 

6.  Pretreatment  Standards  for  New  Sources 
(PSNS)— Section  307(c)  of  the  CWA 

B.  Section  304(m)  Requirements 

III.  Iron  and  Steel  Manufacturing  Industry 

Effluent  Guideline  Rulemaking  Historv- 

A.  1982  Rule  and  1984  Amendments 

B.  Preliminary  Study 

C.  October  31,  2000  Proposed  Regulation 

D.  February  2001  Notice  of  Data 
Availability 

E.  April  4,  2001  Notice 

IV.  Current  Economic  Condition  of  the 

Industry 

V.  Summary  of  Significant  Decisions 

A.  Decisions  Regarding  the  Content  of  the 
Regulations 

1.  New  or  Revised  Effluent  Limitations 
Guidelines  and  Standards 

2.  Subcategorization  Structure 

3.  Phenol  Pass  Through  Analysis  for 
Cokemaking 

4.  Regulation  of  Phenols  (4AAP) 

5.  Retention  of  the  Central  Treatment 
Provision 

6.  Production  Basis  for  Calculating  Permit 
Limits 

7.  Applicability  of  Part  420  to 
Electroplating  and  Certain  Finishing 
Operations 

8.  Ammonia-N  Standard  Waiver  for 
Indirect  Discharging  Cokemaking. 
Ironmaking.  and  Sintering  Operations 

9.  Nitrates  in  Acid  Pickling  Wastewater 

B.  Decisions  Regarding  Methodology 

1.  Economic  Analysis  Methodology 

2.  Selection  of  Facilities  with  Model 
Treatment  and  Evaluation  of  Available 
Data  Sets  in  Establishing  Long  Term 
Averages 

3.  Reassessment  of  Production-Normalized 
Flows  (PNFs) 

4.  Changes  in  Methodology  for 
Determining  the  Baseline  Loadings  and 
Average  Baseline  Concentrations 

5.  Determination  of  POTW  Percent 
Removal  Estimates 

VI.  Scope/ Applicability  of  the  Regulation 
\^I.  Industry  Description 


VIII.  The  Final  Regulation 

A.  Cokemaking  Subcategory 

1.  Best  Practicable  Control  Tet  hnologv 
(BPT) 

2.  Best  Conventional  Pollutant  Coritrnl 
Technology  (BCT) 

3.  Best  Available  Tec.hnolngy  Economically 
Achievable  (BAT) 

4.  New  Source  Perforniani  e  Standards 
(NSPS) 

5.  Pretreatment  Standards  for  Kxisiing 
Sources  (PSES) 

6.  Pretreatment  Standards  for  New  Sources 
(PSNS) 

B.  Sintering  Subcategory 

1.  Best  Practicable  Control  I'eihnology 
(BPT)/Best  Conventional  Pollutant  ' 
Control  Technology  (BCT) 

2.  Best  Available  Technology  Economically 
Achievable  (BAT) 

3.  New  Sourc  e  Performance  Standards 
(NSPS) 

4.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

,5.  Pretreatment  Standards  for  New  Sources 
(PSNS) 

C.  Ironmaking  Subcategor\ 

D.  Steelmaking  Subcategory 

E.  Vacuum  Degassing  Subcategory 

F.  Continuous  Casting  Subcategory 

G.  Hot  Forming  Subcategory 

H.  Salt  Bath  Descaling  Subcategory 

I.  Acid  Pickling  Subcategory 

J.  Cold  Forming  Subcategory 

K.  Alkaline  Cleaning  Subcategory' 

L.  Hot  Coating  Subcategory 

M.  Other  Operations  Subcategor\ 

1.  Best  Practicable  Control  Technology 
(BPT) 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

3.  Best  Available  Technologv  Ec  onomically 
Achievable  (BAT) 

4.  New  Source  Performance  Standards 
(NSPS) 

.5.  Pretreatment  Standards  for  Existing  diid 
New  Sources  (PSES/PSNS) 
iX.  Pollutant  Reduction  and  Compliance  Cost 
Estimates 

A.  Pollutant  Reductions 

1.  Conventional  Pollutant  Reductions 

2.  Priority  and  Non-conventional  Pollutant 
Reductions 

B.  Regulatory  Costs 

1.  Cokemaking  .Subcategory 

2.  Sintering  Subcategory 

3.  Steelmaking  Subcategory 

4.  Other  Operations  Subcategory 
X.  Economic  Analyses 

A.  Introduction  and  0\ er\iinv 

B.  Economic  Description  of  the  Iron  and 
Steel  Industry 

C.  Economic  Impact  Methodology 

1.  Introduction 

2.  Methodology  Overview 

D.  Economic  Costs  and  Impacts  of 
Technology  Options  by  Subcategory 

1.  Cokemaking 

2.  Sintering 

3.  Ironmaking 

4.  Integrated  Steelmaking 

5.  Integrated  and  Stand  Alone  Hot  Forming 

6.  Non-Integrated  Steelmaking  and  Hot 
Forming 

7.  Stee!  Finishing 

8.  Other  Operations 
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E.  Facility  Level  Economic  Impacts  of  the 

Regulaton'  Options 
F  Firm  Level  Impacts 
G.  Community  Impacts 
H.  Foreign  Trade  Impacts 
I.  Small  Business  Analysis 
J.  Cost-Benefit  Analysis 
K.  Cost-Reasonableness  Analysis 
L.  Cost-Effectiveness  Analysis 

1.  Cost-Effectiveness  Analysis 

2.  Non-recovery  Cokemaking 

3.  Other  Operations 

XI   W.iter  Quiiiitv  Analvsis  and 
Environmental  [jt-ni'tits 

A.  Reduced  Human  Health  Cancer  Risk 

B.  Reduced  Noncarcinogenic  Human 
Health  Hazard 

C.  Improved  Ecological  Conditions  and 
Recreational  Activity 

D.  Effect  on  POTVV  Operations 

E.  Other  Benefits  Not  Quantified 
F  Summary  of  Benefits 

Xll.  Non-Water  Quality  Environmental 
Impacts 

A.  Air  Pollution 

B.  Solid  Waste 

C.  Energy  Requirements 

XIII  Regulatory  Implementation 

A.  Implementation  of  the  Limitations  and 
Standards 

1.  Introduction 

2.  Compliance  Dates 

3.  Applicability 

4.  Production  Basis  for  Calculation  of 
Permit  Limitations 

5.  Water  Bubble 

6.  Compliance  with  Limitations  and 
Standards 

7.  Internal  Monitoring  Requirements  and 
Compliance  with  ML  Limitations  for 
Sintering  Subcategory 

8.  Implementation  for  Iron  and  Steel 
Facilities  Subject  to  Multiple  Effluent 
Limitations  Guidelines  or  Pretreatment 
Standards 

9.  Revisions  Affecting  Certain  Steelmaking 
Operations 

10.  Non-process  Wastewater  and  Storm 
Water  in  the  Immediate  Process  Area 

B.  Upset  and  Bypass  Provisions 

C.  Variances  and  Modifications 

1.  Fundamentally  Different  Factors  (FDF) 

Variances 
2  Water  Quality  Variances 
3.  Permit  Modifications 

XIV  Related  Acts  of  Congress.  Executive 
Orders  and  Agency  Initiatives 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

B.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  bv  the  Small  Business 
Regulatorv  Enforcemeni  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  st^q. 

C.  Unfunded  Mandates  Reform  Act 

D.  Paperwork  Reduction  Act 

E.  National  Technology  Transfer  and 
Advancement  Act 

F.  Executive  Order  13045:  Protettion  of 
Children  from  Environmental  Health 
Risks  and  Safetv  Risks 

C.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

H.  Executive  Order  13132;  Federalism 

1.  Executive  Order  13211:  Energy  Effects 

I.  Congressional  Review  Act 


I.  Legal  Authority 

The  U.S.  Environmental  Protection 
Agency  is  promulgating  these 
regulations  under  the  authority  of 
sections  301.  304.  306.  307.  308.  402. 
and  301  of  thi'  Clean  Water  Act.  33 
U.S.C.  1311.  1314,  1316.  1317,  1318. 
1342, and  1361. 

II.  Legislative  Background 

A.  Clfan  Watpr  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nations  waters" 
(Section  101(a).  33  U.S.C.  1251(a)).  To 
achievi!  this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  CUean  Wafer  Act  confronts 
the  problem  of  water  pollution  on  a 
number  of  different  fronts.  Its  primary 
reliance,  however,  is  on  establishing 
restrictions  on  the  types  and  amounts  of 
pollutants  discharged  from  various 
industrial,  commercial,  and  public 
sources  of  wastewater. 

Congress  recognized  that  regulating 
onlv  those  sources  that  discharge 
effluent  directlv  info  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
rf'(|uires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards  that 
restrict  pollutant  discharges  for  facilities 
that  discharge  wastewater  through 
sewers  flowing  t(j  publicly-owned 
treatment  works  (POTWs)  (Section 
307(b)  and  (c),  33  U.S.C.  1317(b)  and 
(c)).  National  pretreatment  standards  are 
established  for  those  pollutants  in 
wastewater  from  indirect  dischargers 
which  pass  through,  interfere  with,  or 
arf  otherwise  incompatible  with  POTW 
operations.  (ien<!rally.  pretreatment 
standards  are  designed  to  ensure  that 
wastewater  from  direct  and  indirect 
industrial  dischargers  are  subject  to 
similar  levels  of  treatment.  In  addition. 
POTWs  are  required  to  develop  and 
enforce  local  pretreatment  limits 
applicable  to  their  industrial  indirect 
dischargers  to  satisfy  any  local 
requirements  (40  CFR  403.5). 

Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  These  limitations  and 
standards  are  established  by  regulation 
for  categories  of  industrial  dischargers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 


1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT)— Section 
304(b)(1)  of  the  CWA 

In  the  regulations.  EPA  defines  BPT 
effluent  limits  for  conventional,  to.xic, 
and  non-conventional  pollutants. 
Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BODS), 
total  suspended  solids  (TSS),  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30,  1979  (44  FR  44501).  EPA  has 
identified  126  pollutants  as  priority 
toxic  pollutants.  See  Appendix  A  to  Part 
403  (reprinted  after  40  CFR  423.17).  All 
other  pollutants  are  considered  to  be 
non-conventional. 

In  specifying  BPT,  EPA  looks  at  a 
number  of  factors.  EPA  first  considers 
the  total  cost  of  applying  the  control 
technology  in  relation  to  the  effluent 
reduction  benefits.  The  Agency  also 
considers  the  age  of  the  equipment  and 
facilities,  the  processes  employed  and 
any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non-water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  EPA  Administrator  deems 
appropriate  (CAVA  304(b)(1)(B)). 
Traditionally.  EPA  establishes  BPT 
effluent  limitations  based  on  the  average 
of  the  best  performances  of  facilities 
within  the  industry  of  various  ages, 
sizes,  processes  or  other  common 
characteristics.  Where  existing 
performance  is  uniformly  inadequate. 
BPT  may  reflect  higher  levels  of  control 
than  currently  in  place  in  an  industrial 
category  if  the  Agency  determines  that 
the  technology  can  be  practically 
applied. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— Section  304(b)(4)  of 
the  CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identif\-  effluent 
reduction  levels  for  conventional 
pollutants  associated  with  BCT  for 
discharges  from  existing  industrial  point 
sources.  In  addition  to  the  other  factors 
specified  in  Section  304fb)(4)(B),  the 
CWA  requires  that  EPA  establish  BCT 
limitations  after  consideration  of  a  two 
part  "cost-reasonableness"  test.  EPA 
explained  its  methodology  for  the 
development  of  BCT  limitations  in  July 
1986(51  FR  24974), 
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3.  Best  Available  Technology 
Economically  Achievable  (BAT) — 
Section  304(b)(2)  of  the  CWA 

In  general,  BAT  effluent  limitations 
guidelines  represent  the  best  available 
economically  achievable  performance  of 
plants  in  the  industrial  subcategory  or 
category.  The  factors  considered  in 
assessing  BAT  include  the  cost  of 
achieving  BAT  effluent  reductions,  the 
age  of  equipment  and  facilities 
involved,  the  process  employed, 
potential  process  changes,  and  non- 
water  quality  environmental  impacts, 
including  energy  requirements.  The 
Agency  retains  considerable  discretion 
in  assigning  the  weight  to  be  accorded 
these  factors.  BAT  limitations  may  be 
based  on  effluent  reductions  attainable 
through  changes  in  a  facility's  processes 
and  operations.  Where  existing 
performance  is  imiformly  inadequate, 
BAT  may  reflect  a  higher  level  of 
performance  than  is  currently  being 
achieved  within  a  particular 
subcategory  based  on  technology 
transferred  from  a  different  subcategory 
or  category.  BAT  may  be  based  upon 
process  changes  or  internal  controls, 
even  when  these  technologies  are  not 
common  industiy  practice. 

4.  New  Source  Performance  Standards 
(NSPS)— Section  306  of  the  CWA 

NSPS  reflect  effluent  reductions  that 
are  achievable  based  on  the  best 
available  demonstrated  control 
technology.  New  sources  have  the 
opportunity  to  install  the  best  and  most 
efficient  production  processes  and 
wastewater  treatment  technologies.  As  a 
result,  NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available 
demonstrated  control  technology  for  all 
pollutants  (i.e.,  conventional,  non- 
conventional,  and  priority  pollutants). 
In  establishing  NSPS,  EPA  is  directed  to 
take  into  consideration  the  cost  of 
achieving  the  effluent  reduction  and  any 
non-water  quality  environmental 
inipacts  and  energy  requirements. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Section  307(b)  of  the 
CWA 

PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly-owned  treatment  works 
(POTWs),  including  sludge  disposal 
methods  at  POTWs.  Pretreatment 
standards  for  existing  sources  are 
technology-based  and  are  analogous  to 
BAT  effluent  limitations  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 


framework  for  the  implementation  of 
national  pretreatment  standards,  are 
found  at  40  CFR  part  403. 

6.  Pretreatment  .Standards  for  New 
Sources  (PSNS)— Section  307(c)  of  the 
CWA 

Like  PSES.  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass  through,  interfere  with,  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New- 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PStJS  as  it 
considers  in  promulgating  NSPS. 

B.  Section  304(ml  Requirements 

Section  304(m)  of  the  CWA,  added  by 
the  Water  Quality  Act  of  1987.  requires 
EPA  to  establish  schedules  for  (1) 
reviewing  and  revising  existing  effluent 
limitations  guidelines  and  standards 
("effluent  guidelines");  and  (2) 
promulgating  new  effluent  guidelines. 
On  January  2,  1990,  EPA  published  its 
first  Effluent  Guidelines  Plan  (55  FR  80), 
which  established  schedules  for 
developing  new  and  revised  effluent 
guidelines  for  several  industry 
categories. 

The  Natural  Resources  Defense 
Council  (NRDC)  and  Public  Citizen,  Inc. 
filed  suit  against  the  Agency,  alleging 
violation  of  Section  304(m)  and  other 
statutory  authorities  requiring 
promulgation  of  effluent  guidelines 
[NRDC.  et  al.  v.  Reillv.  Civ.  No.  89-2980 
(D.D.C.)).  Plaintiffs  and  EPA  settled  the 
litigation  by  means  of  a  consent  decree 
entered  on  January-  31.  1992.  The 
consent  decree,  which  has  been 
modified  several  times,  established  a 
schedule  by  which  EPA  is  to  propose 
and  take  final  action  for  eleven  point 
source  categories  identified  by  name  in 
the  decree  and  for  eight  other  point 
source  categories  to  be  selected  by  EPA. 
After  completing  a  preliminary  study 
(EPA  821-R95-037,  September  1995)  as 
required  by  the  decree,  EPA  selected  the 
iron  and  steel  industry'  as  the  subject  for 
a  revised  rule.  Under  the  decree,  as 
modified,  the  Administrator  was 
required  to  sign  a  proposed  rule  for  the 
iron  and  steel  industry  no  later  than 
October  31,  2000,  and  must  take  final 
action  no  later  than  April  30,  2002. 

III.  Iron  and  Steel  Manufacturing 
Industry  Affluent  Guideline 
Rulemaking  History 

A.  1982  Rule  and  1984  Amendments 

EPA  promulgated  effluent  limitations 
guidelines  and  standards  for  the  Iron 


and  Steel  Manufacturing  Point  Source 
Categon-.  40  CFR  part  420  \n  Ma\  19H2 
(47  FR  23258).  This  rule  cstablisiied 
BPT.  BCT.  and  BAT  offlut-nt  limitations 
that  apply  to  wastewater  discharges  to 
waters  of  the  US  from  existing  iron  and 
steel  facilities  and  NSPS  Hmits  that 
apply  to  \vaste\vat(>r  discharges  to 
waters  of  the  U.S.  from  new  iron  and 
steel  facilities.  It  also  established 
pretreatment  standards  that  apph  to 
wastewater  discharges  to  POTWs  from 
existing  and  new  iron  and  steel  facilities 
(PSES  and  PSNS). 

The  1982  rtde  was  based  on  an 
approach  that  mirrored  the  sequential 
process  steps  through  a  typical  mill. 
EPA  concluded  that  it  wss  reasonable  to 
establish  a  subcategorization  structure 
based  on  the  type  of  manufacturing 
operation  employed.  This  resulted  in 
twelve  subcategories. 

The  American  Iron  and  Steel  Institute, 
certain  members  of  the  iron  and  steel 
industry',  and  NRDC  filed  petitions  to 
review  the  1982  regulation.  On  February 
4.  1983,  the  parties  in  the  consolidated 
lawsuit  entered  into  a  comprehensive 
settlement  agreement  that  resolved  all 
issues  raised  by  the  petitioners.  In 
accordance  with  the  settlement 
agreement.  EPA  modified  and  clarified 
certain  parts  of  the  Iron  and  Steel  rule 
and  published  additional  preamble 
language  regarding  the  rule.  The  Iron 
and  Steel  rule  was  amended  on  May  17, 
1984  (49  FR  21024).  The  major  changes 
included  in  the  amendment  are 
discussed  in  the  preamble  to  the  2000 
proposed  rule  (65  FR  81964-82083)  and 
in  Chapter  2  of  the  Technical 
Development  Document  for  today's  final 
rule.  The  1982  regulation,  as  amended 
in  1984,  can  be  found  on  line  at: 
www.epa.gov/ost/ironsteel/reg.html. 

B.  Preliminary  Study 

The  Clean  Water  Act  requires  EPA  to 
review  effluent  limitations  guidelines 
and  standards  periodically  to  determine 
whether  it  is  appropriate  to  revise  them. 
Furthermore,  under  the  consent  decree 
discussed  in  Section  II. B.  EPA  is  also 
required  to  undertake  rulemaking  with 
respect  to  the  effluent  limitations 
guidelines  and  standards  on  a  set 
schedule  and  was  required  to  complete 
a  study  of  the  iron  and  steel  industry. 
Accordingly,  EPA  developed  and 
published  the  "Preliminary  Study  of  the 
Iron  and  Steel  Category"  (EPA  821-R- 
95-037)  in  September  1995. 

In  the  preliminary  study,  EPA 
assessed  the  status  of  the  iron  and  steel 
industry  with  respect  to  the  regulation 
promulgated  in  1982  and  amended  in 
1984;  identified  better  performing 
facilities  that  use  conventional  and 
innovative  in-process  pollution 


Federal  Register/ Vol.  67,  No.  201 /Thursday,  October  17,  2002 /Rules  and  Regulations         64221 


64220  Federal  Register 'Vol    fir.  No    201 /Thursday,  October  17.  2002/Rules  and  Regulations 


prpvt'iitiiiii  diid  pnd-of-pipe 
tfchnolni^K'-,,  ^■^ti^lated  possihlf  I'ttlin'iit 
reduction  bt'iu-fits  if  the  iiuiiiNtrv  urn' 
upgradeii  to  thf  U'\>'1  nf  bfttf-r 
performini;  facilities,  tlist  ussed 
rpgulatorv  and  inipU'rufiitatinn  issut-s 
associated  with  the  (  urrent  regulation, 
and  identified  possible  solutlon^  to 
those  issues.  This  study  toncluded  that 
the  industn-  has  changed  substantialh 
in  production  technology  and  pollution 
control  since  the  1982  regulations  were 
promulgated.  Pollutant  loadings  had 
decreased  due  to  advanc;es  in  treatment 
system  operations  and  imprcned 
wastewater  treatment  processes   In 
addition,  the  study  also  found  that 
many  pollution  pretention 
opportunities  exist  in  the  area->  ni 
increased  process  water  rec  \{  le  and 
reuse,  the  casc;acie  of  proc  ess 
wastewaters  from  one  operation  to 
another,  residuals  management.  dui\ 
non-discharge  disposal  methods   At  the 
time  of  the  study,  many  better- 


performing  mills  were  discharging 
wastewater  loadings  far  below  the 
I  urrent  standards:  howeyer.  not  all  of 
the  industry  had  improyc^d  wastewater 
treatment  or  implemented  proactive 
pollution  prc^yention  practices.  As  a 
result  of  the  study.  EPA  initiated  this 
rulemaking  to  reassess  the  effluent 
limitations  guidelines  and  standards  for 
the  Iron  and  Steel  Manufacturing  Point 
.Source  (Category.  The  Preliminary  Study 
can  be  found  on  line  at  www.epa.goy/ 
O.ST  ironsleel/ pstudy.html. 

(.■  (htohrr  il.  2(H)i)  Proposed 
lit'i^uhitioii 

On  October  H .  2000.  the  EPA 
.\dministrator  signed  proposed 
rev  isions  to  tei;hncjlogy-based  effluent 
limitations  guidelines  and  standards  for 
wastewater  discharges  from  new  and 
existing  iron  and  steel  facilities.  The 
proposed  rule  was  published  in  the 
Kederal  Register  on  December  27.  2000 
(t).T  FK  HmH4).  EPA  proposed  to  alter 
the  a[)plic:ability  and  scope  of  the 


Sutx:alegory 


existing  rule  by  adding  electroplating 
operations  and  by  including  direct  iron 
reduction,  briquetting.  and  forging 
operations.  In  addition.  EPA  proposed 
excluding  from  the  iron  and  steel 
guideline  in  Part  420  some  wiring,  cold 
forming,  and  hot  dip  coating  operations. 
In  a  proposed  rule  for  the  Metal 
Products  and  Machinery  (MP&M) 
industrial  category  published  on 
lanuary  3,  2001  (66  FR  424).  EPA 
proposed  to  address  these  operations 
under  Part  438. 

The  Agency  proposed  to  revise  the 
subcategorization  scheme  to  create 
seven  subcategories  of  iron  and  steel 
facilities  based  on  co-treatment  of 
compatible  waste  streams.  This  would 
have  replaced  the  present  structure  of 
12  subcategories.  The  proposed 
subcategorization  approach  would  have 
reflected  the  way  treatment  systems  are 
run  in  the  iron  and  steel  industry.  EPA 
proposed  the  following  seven 
subcategories: 

Segment 


Subpart  A     CokemaKmg  Subcategory 
Subpart  B     Ironmaking  Subcategory    . 


Subpart  C     SteeimaKing  Subcategorv 

Subpart  D     Integrated  and  Stand  Aione  Hot  Forming  Mills  Subcategory 


Subpart  E     Non-mtegrated  SteeimaK^ng  and  Hot  Forming  Operations  Subcategory 

Subpart  F     Siee'  Finishing  Sutx;ategop,    

Subpart  G     Other  Operations    


By-prcxiuct 
Non-recovery 
Blast  Furnace 
Sintering. 

Cart)on  and  Alloy. 

Stainless 

Cartxjn  and  Alloy. 

Stainless 

Cartxjn  and  Alloy. 

Stainless 

Direct-Reduced  Ironmaking. 

Forging 

Bnquetling 


Fur  most  of  the  subcategories,  exi  ept 

for  c:okemaking.  finishing,  and  the 
newly  added  subc  ategnrv  for  other 
operations,  the  .^gerii  \  proposed  limits 
based  on  impro^■ed  pertormanc  e  .uul 
operation  cjf  the  same  tec  hnologifs  that 
were  the  basis  for  the  limit.s  and 
standards  promulgated  in  19H.i  ,uid 
amended  in  14H4  (^onsec^uentK .  the 
proposed  limitations  wtT*'  iimre 
stringent  than  the  limitdtioii> 


proiiuili^ated  in  1982    For  the 
c  iikemaking  subcategory,  EPA  proposed 
U.\T  limits  based  on  a  technology 
option  that  was  essentially  the  same  as 
the  1482  technology  basis  but  included 
,111  .idditioiial  treatment  step — alkaline 
(  hlorination   For  finishing.  EPA 
proposed  linuts  based  on  the  1982 
tec  hnology  basis  with  the  addition  of 
(  oiinter-c  urrent  rinsing  and  acid 
[iiuitic  ation 


For  many  of  the  proposed 
subcategories,  wastewater  flow- 
reduction  steps,  in  concert  with  better 
performance  of  the  blowdown  treatment 
systems,  provided  the  primary  basis  for 
the  proposal  limits  and  standards.  The 
subcategorization  scheme  and 
technology  bases  for  the  proposed  limits 
and  standards  are  summarized  below: 


Proposed  SuecArEGORiES,  Options,  and  Technical  Components 


Sutxalegory  (segment) 

Regulatory  level 

Option  proposed 

Summary  of  technical  basis 

Subpart  A  Cokemakirig: 

iBy-Product  Recovery)  

BAT  NSPS 

BAT-3        

Tar  removal,  equalization,  free  and  fixed 

PSESPSNS    

PSES-3   

ammonia  stnpping.  temperature  control, 
equalization,  single-stage  biological  treat- 
ment       with        nitnfication,        alkaline 
chlorination,  and  sludge  dewatering. 
Tar  removal .  equalization,  free  and  fixed 

• 

ammonia  stnpping.  temperature  control, 
equalization,  and  single-stage  biological 
treatment  with  nitrification. 
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Proposed  Subcategories,  Options,  and  Technical  Components — Continued 


Sutwategory  (segment) 

r 

Regulatory  level 

Option  proposed 

Summary  of  technical  basis 

Co-proposed  PSES  

PSES-1    

Tar  removal,  equalization,  and  tree  and 
fixed  ammonia  stripping. 

(Non-Recovery)  

Sut>part  B.  Ironmaking: 

BAT/NSPS/PSES/PSNS 

Zero  discharae  

No  wastewater  generated 

(Blast  Fumaces  and  Sintering) 

BAT/NSPS  

BAT-1   

Solids  removal,  high-rate  recycle,  metals 
precipitation,  alkaline  chtonnation.  and 
mixed-media  filtration  of  blowdown.  and 
sludge  dewatering. 

PSES/PSNS 

PSES-1    

Solids  removal,  high-rate  recycle  and  met- 

als precipitation  of  blowdown  and  sludge 

dewatering. 

Subpart  C.  Integrated  Steelmaking  

BAT/NSPS/PSES/PSNS 

BAT-1   

Solids  removal,  high-rate  recycle,  metals 
precipitation  of  blowdown.  ccx)ling  towers 
for  process   wastewaters   from   vacuum 

•- 

degassing  or  continuous  casting  oper- 
ations, and  sludge  dewatenng 

Subpart  D.  Integrated  and  Stand  Alone  Hot 
Forming: 
(Carbon  &  Alkjy  Steel) 

BAT/NSPS  

BAT-1   

Scale  pit  with  oil  skimming,  roughing  clan- 

fier,    cooling    tower,    high    rate    recycle. 

- 

mixed-media  filtration  of  blowdown.  and 
sludge  dewatenng 

PSES/PSNS 

N/A  

No  proposed  mcxJIficatlon  from  existing 
PSES/PSNS. 

(Stainless  Steel)  

BAT/NSPS  

BAT-1   

Scale  pit  with  oil  skimming,  roughing  clari- 
fier,  cooling  tower,  high  rate  recycle, 
mixed-media  filtration  of  blowdown.  and 
sludge  dewatering 

PSES/PSNS 

N/A  

No  proposed  modification  trom  existing 
PSES/PSNS. 

Subpart  E.  Non-Integrated  Steelmaking  and 
Hot  Forming: 
(Carbon  &  Altoy  Steel) 

BAT  

BAT-1  

Solids  removal,  cooling  tower,  high  rate  re- 

cycle, mixed-media  filtration  of  blowdown 

' 

or     of     recycled     flow,     and     sludge 

dewatering. 

PSES  

N/A  

No  proposed  modification  trom  existing 
P^ES 

NSPS/PSNS 

Zero  discharge 

Water    re-use,    evaporation,    or    contract 

hauling 

(Stainless  Steel)  

BAT/PSES  

BAT-1  

Solids  removal,  cooling  tower,  high  rate  re- 
cycle, mixed-media  filtration  of  blowdown 
or  of  recyc'  d  flow,  and  sludge 
dewatenng. 

NSPS/PSNS  

Zero  discharge  

Water  re-use.  evaporation,  or  contract 
hauling. 

Subpart  F.  Steel  Finishing: 

(Carbon  &  Altoy  Steel) 

BAT/NSPS/PSNS  

BAT-1  

Recycle  of  fume  scrubber  water,  diversion 
tank,  oil  removal,  hexavalent  chrome  re- 
duction (where  applicable),  equalization, 
metals      precipitation,       sedimentation. 

' 

sludge  dewatering,  and  counter-current 
rinses. 

PSES  

N/A  

No  proposed  modification  from  existing 
PSES, 

(Stainless  Steel)  

BAT/NSPS/PSNS  

fiAT-1   

Recycle  of  fume  scrubber  water,  diversion 
tank,  oil  removal,  hexavalent  chrome  re- 
duction (where  applicable),  equalization, 
metals       precipitation.       sedimentation. 

sludge  ijewatering,  counter-current 
rinses,  and  acid  purification. 

PSES  

NA  

No  proposed  modification  from  existing 
PSES. 

Subpart  G.  Other  Operattons: 

(Direct  Reduced  Ironmaking)  

BPT/BCT/NSPS  

BPT-1  

Solids  removal,  clarifier.  high-rate  recycle, 
filtration  of  blowdown.  and  sludge 
dewatering. 

BAT/PSES/PSNS 

Reserved 

No  new  facilities  expected. 

fForairKi)  

BPT/BCT/NSPS  

BPT-1  

High  rate  recycle,  and  oil/water  separator 

for  btowdown. 

BAT/PSES/PSNS 

Reserved 

No  new  facilities  expected. 

(Briquetting)  

BPT/BCT/BAT/. 
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Proposed  Subcategories.  Options,  and  Technical  Components— Continued 


Subcategory  (segment) 


Regulatory  level 


NSPS/  PSES/PSNS 


Option  proposed 


zero  discharge 


Summary  of  technical  basis 


No  wastewater  generated 


The  proposed  regulation  is  on  line  at: 
vvww.epa.gov/ost/ironsteel/ 
notices.html. 

D  February  2001  Sotice  of  Data 
Availability 

On  February  14,  2001,  EPA  published 
a  Notice  of  Data  A\^ilabilitv  (NODA)  at 
66  FR  10253.  This  notice  provided 
additional  discussion  and  clarificatinn 
on  some  of  the  issues  raised  in  the 
proposal.  For  example,  the  notice 
discussed  EPA"s  new  finding  that 
phenol  does  not  pass  through  F'OTVVs, 
and  indicated  that  EPA  was  rethinking 
its  proposal  to  establish  a  nation-wide 
limit  on  ammonia  from  steel  finishing 
operations 

EPA  also  noticed  changes  to  certain 
portions  of  the  proposed  regulation  and 
accompanying  preamble  to  eliminate 
inconsistencies.  Finally,  it  corrected 
potentially  confusing  typographical 
errors  and  extended  the  proposals 
comment  period  from  Februarv  26.  2001 
to  March  26,  2001.  The  complete  details 
of  the  Februarv  NODA  are  located  im 
line  at:  www  epa.gov/ost/ironsteel/ 
reg.html. 

E.  April  4.  2001  Soticp 

On  April  4.  2001.  EPA  published  a 
notice  (66  FR  17842)  reopening  the 
comment  period  to  April  25.  2001 

IV.  Current  Economic  Condition  of  the 
Industry 

The  financial  situation  of  the 
domestic  iron  and  steel  industry 
changed  dramatically  between  1997  and 
2001  due  to  factors  including  the  Asian 
financial  crisis,  slow  economic:  growth 
in  Eastern  Europe,  the  continued 
strength  of  the  dollar  versus  other 
currencies,  a  period  of  increased  prices 
for  natural  gas  and  electricity,  and  a 
sharp  drop  in  domestic  demand  as  the 
U.S.  economy  slowed.  The  following 
analysis  of  economic  conditions 
occurring  after  the  1995-1997  time 
frame  is  based  upon  publicly  available 
sources  such  as  trade  journal  reports. 
Securities  and  Exchange  Commission 
filings,  and  trade  case  filings  with  the 
U.S  Department  of  Commerce  and  the 
U.S  International  Trade  Commission. 

The  relatively  high  value  of  the  dollar 
compared  to  the  currencies  of  many 
steel  exporting  nations  has  led  to  a 
sharp  increase  in  import  penetration  in 
the  domestic  steel  market.  The  U.S.  is. 
and  has  been,  the  world's  largest  steel 


importer  (and  a  net  importer  for  at  least 
the  last  two  decades):  indeed,  the  U.S. 
was  nearly  the  only  viable  steel  market 
to  which  other  countries  such  as  South 
Korea.  Russia  and  Ukraine  could  export 
during  1998.  U.S.  imports  of  steel  mill 
products  jumped  by  10.4  million  tons 
from  31.1  million  tons  to  41.5  million 
ton,  a  25  percent  increase,  from  1997  to 
1998.  The  previous  record  level  of 
imports  had  been  established  in  1997. 
The  high  levels  of  imports  persisted  in 
1999  and  2000.  with  35.7  million  tons 
and  M\0  million  tons,  respectively.  The 
sustained  high  level  of  steel  imports  has 
been  associated  with  a  substantial  drop 
in  the  market  value  of  steel  products. 
The  prevailing  prices  for  commodities 
such  as  hot  rolled  sheet,  cold  rolled 
sheet,  and  many  other  products  have 
fallen  by  20  to  40  percent  since  1996. 

Substantial  increases  in  energy  prices, 
including  natural  gas  and  electricity, 
during  the  last  few  years  have  also 
affected  domestic  producers.  Natural  gas 
is  used  extensively  in  reheat  and 
annealing  furnaces,  coke  oven 
underfiring  and  blast  furnace  injection, 
as  well  as  in  direct  reduced  iron 
production.  Electricity  is  necessary 
throughout  the  steel  production  process, 
with  electric  arc  furnaces,  of  course, 
being  particularly  dependent  on 
Electricity  costs  and  availability. 
Finally,  in  the  last  year,  the  domestic 
market  for  steel  has  declined  as 
domestic  industrial  production  in  the 
United  States  has  fallen.  Industries, 
such  as  automotive  and  major 
appliances,  that  use  significant  amounts 
of  steel  have  been  particularly  impacted. 

The  coke  industry  is  comprised  of  two 
types  of  producers:  Integrated  and 
merchant.  Integrated  producers 
tvpicallv  supply  furnace  coke  for  their 
own  blast  furnace  facilities.  Merchant 
producers  may  produce  and  sell  furnace 
coke  (used  in  blast  furnaces),  foundry 
coke  (used  in  foundries  to  make  iron 
castings)  and  other  industrial  coke.  Both 
integrated  and  merchant  producers  of 
furnace  coke  have  been  affected  by  the 
trends  described  regarding  iron  and 
steel  production.  Foundry  coke 
producers  have  been  affected  by  falling 
automotive  production,  the  largest 
consumer  sector  for  iron  castings. 
Foundry  coke  has  also  been  affected  by 
sharply  increasing  imports  from  China. 

As  a  result  of  the  increased  imports, 
declining  demand,  and  falling  prices, 
the  financial  health  of  the  domestic  iron 


and  steel  industry  experienced  a 
precipitous  decline  after  1997.  Based 
upon  publicly  available  sources,  at  least 
twenty  companies,  that  could  be  subject 
to  the  iron  and  steel  effluent  guidelines, 
have  filed  for  bankruptcy  since  1997. 
The  companies  are  Bethlehem  Steel, 
LTV  Steel.  National  Steel.  Republic 
Technologies.  Wheeling  Pittsburgh 
Steel.  Geneva  Steel.  Gulf  States  Steel. 
Acme  Metals,  Laclede  Steel,  Qualitech 
Steel.  Northwestern  Steel  and  Wire.  Erie 
Forge  and  Steel,  CSC  Ltd..  Heartland 
Steel.  GS  Industries.  Trico  Steel. 
Freedom  Forge.  J&L  Structural  Steel. 
Empire  Specialty  Steel  and  Riverview 
Steel.  In  aggregate,  these  companies 
represent  more  than  a  third  of  domestic 
steelmaking  capacity.  Of  the  bankrupt 
firms.  Empire  Specialty.  Acme  Steel. 
Laclede  Steel.  Qualitech  Steel.  Gulf 
States  Steel.  Northwestern  Steel  and 
Wire.  CSC  Ltd..  and  LTV  Steel  have 
ceased  steelmaking  operations,  affecting 
over  15.000  employees. 

The  industry  filed  numerous 
countervailing  duty  and  anti-dumping 
cases  over  the  1998-2001  period  with 
the  U.S.  Department  of  Commerce  and 
U.S.  International  Trade  Commission 
(hereafter  "ITC").  charging  various 
countries  (for  example.  Japan.  Russia. 
China,  and  Brazil)  with  unfair  trade 
practices  concerning  carbon  steel 
products,  stainless  steel  products,  and 
foundry  coke.  The  ITC  ruled  in  favor  of 
the  U.S.  industry  in  many  cases  (for 
example,  hot  rolled  carbon  sheet  and 
carbon  plate),  meaning  that  it 
determined  that  the  domestic  industry 
was  materially  injured  or  threatened 
with  mat-erial  injury  by  the  unfairly 
traded  imports. 

More  significantly,  on  June  22.  2001, 
the  Office  of  the  United  States  Trade 
Representative  requested  the  initiation 
of  an  investigation  by  the  ITC  of  certain 
steel  imports  under  the  section  201  of 
the  Trade  Act  of  1974.  A  later  request 
from  the  Senate  Finance  Committee  was 
consolidated  under  the  same 
investigation.  Investigations  under  this 
law  mav  be  requested  when  increased 
imports  of  a  product  from  all  countries 
are  alleged  to  be  a  substantial  cause  of 
serious  injury,  or  threat  of  serious 
injury,  to  a  U.S.  industry.  The 
investigation  does  not  require  the 
finding  of  an  unfair  trade  practice.  The 
investigation  is  composed  of  two 
phases,  the  injury  phase  and.  if  an 
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affirmative  injury  determination  is 
made,  the  remedy  phase.  In  the  remedy 
phase,  the  ITC  recommends  a  remedy  to 
the  President,  who  decides  what  relief, 
if  any,  will  be  imposed.  The  remedy- 
may  consist  of  tariffs,  quantitative 
restrictions,  orderly  marketing 
agreements,  and  trade  adjustment 
assistance.  In  addition,  the  ITC  may 
recommend  that  the  President  initiate 
international  negotiations  to  address  the 
underlying  cause  of  the  increase  in 
imports  or  that  he  implement  any  other 
action  authorized  under  the  law  that  is 
likely  to  facilitate  positive  adjustment  to 
import  competition. 

On  October  22,  2001,  the  ITC 
affirmatively  determined  that  12 
products  (or  product  categories)  are 
being  imported  into  the  U.S.  in  such 
increased  quantities  that  they  are  a 
substantial  cause  of  serious  injury  or 
threat  of  serious  injury  to  the  U.S. 
industry.  On  an  additional  four 
products  (or  product  categories),  the  ITC 
was  evenly  divided,  meaning  these 
products  will  continue  to  be  included  in 
the  investigation.  The  imported 
products  covered  by  the  investigation 
accounted  in  year  2000  for  27  million 
tons  of  steel  valued  at  $10.7  billion.  The 
products  include  cEirbon  steel  slabs, 
plate,  hot  rolled  sheet,  cold  rolled  sheet, 
coated  sheet,  tin  mill  products,  hot 
rolled  bar  and  light  structural  shapes, 
cold  finished  bar,  rebar,  welded  tube, 
stainless  bar,  stainless  rod,  tool  steel, 
and  stainless  wire. 

The  next  phase  of  the  investigation  is 
the  remedy  phase.  The  ITC  voted  on  a 
remedy  recommendation  on  December 
7,  2001,  and  forwarded  its  findings  and 
remedy  recommendations  to  the 
President  on  December  20,  2001.  The 
ITC  reconunended  a  four-year  program 
of  tariffs  and  tariff-rate  quotas,  with 
additional  ad  valorem  duties  of  up  to  20 
percent  in  the  first  year  and  declining 
thereafter. 

The  President  armounced  his  decision 
on  March  5,  2002,  to  impose  temporary 
safeguards  on  key  steel  products  to 
provide  relief  to  those  parts  of  the  U.S. 
steel  industry  that  have  been  most 
damaged  by  import  surges.  The  level  of 
relief  varies  by  product  with  tariffs  of  30 
percent  imposed  on  imports  of  plate, 
hot-rolled  sheet,  cold-rolled  sheet, 
coated  sheet,  tin  mill  products,  hot- 
rolled  bar,  and  cold-finished  bar  and 
tariffs  of  15  percent  imposed  on  imports 
of  rebar,  stainless  steel  bar,  and  stainless 
steel  rod.  Imports  of  slab  are  subject  to 
tariff  rate  quotas.  Tariff  rate  quotas  are 
two-part  tariffs,  with  imports  up  to  the 
quota  subject  to  a  lower  duty  and 
imports  above  the  quota  level  subject  to 
a  higher  duty.  In  the  case  of  slab,  the  in- 


quota  volume  is  set  at  5.4  million  tons 
cuid  the  out-of-quota  (i.e..  above  the 
quota  level)  tariff  of  30  percent.  The 
level  of  relief  described  reflects  the 
initial  safeguard  measures,  with 
periodic  reductions  throughout  the 
three  year  duration  of  the  measures. 
Canada  and  Mexico  were  excluded  from 
the  quota  and  tariff  measures  on  all 
products.  Developing  countries  that 
export  only  small  quantities  of  steel  to 
the  U.S.  were  also  excluded  from  the 
quota  and  tariff  measures. 

V.  Summary  of  Significant  Decisions 

A.  Decisions  Regarding  the  Content  of 
the  Regulations 

1.  New  or  Revised  Effluent  Limitations 
Guidelines  and  Standards 

EPA  has  decided  to  revise  effluent 
limitations  guidelines  and  standards 
only  for  current  Subpart  A 
(cokemaking),  Subpart  B  (sintering). 
Subpart  C  (ironmaking).  and  Subpart  D 
(steelmaking),  and  to  promulgate  new 
effluent  limitations  guidelines  and 
standards  for  new  Subpart  M  (other 
operations).  Also,  as  a  result  of  EPA's 
technical  and  economic  review.  EPA  is 
promulgating  revised  BAT  limitations, 
NSPS  and  pretreatment  standards  for 
the  cokemaking  by-product  recovery 
segment  based  on  technologies  that  are 
different  than  those  proposed. 
Specifically.  EPA  is  promulgating 
effluent  limits  based  primarily  on 
ammonia  still  and  biological  treatment 
with  nitrification  for  direct  dischargers 
and  pretreatment  standards  based 
primarily  on  ammonia  still  treatment  for 
indirect  dischargers.  At  proposal,  EPA 
had  designated  the  technology  option  as 
BAT-1.  NSPS-1.  PSES-1  and'PSNS-1. 
Section  VIII.A  explains  why  the  Agency 
is  promulgating  limitations  and 
standards  based  on  different  model 
technologies  than  EPA  proposed  for  the 
cokemaking  subcategory. 

For  the  sintering  subcategory,  EPA  is 
revising  the  current  regulation  to  add 
limitations  and  standards  for  one 
additional  pollutant,  2.3,7.8- 
tetrachlorodibenzofuran  (TCDF).  while 
keeping  the  rest  of  the  limits 
unchanged.  The  technology  basis  for 
new  TCDF  limitations  and  standards  for 
the  sintering  subcategory  remains 
unchanged  from  the  proposal  and  is  the 
same  as  the  technology  basis  for  the 
1982  regulations  except  for  the  addition 
of  mixed-media  filtration.  EPA  is  also 
establishing  limitations  of  no  discharge 
of  process  wastewater  pollutants  for 
new  and  existing  direct  dischargers  and 
new  and  existing  indirect  dischargers 
for  sintering  operations  with  dry  air 
pollution  control  systems. 


As  described  in  Section  V.A.8. 
ammonia-N  pretreatment  standards  do 
not  apply  to  cokemaking.  ironmaking. 
and  sintering  facilities  discharging  to 
POTWs  with  nitrification  capability. 

For  the  steelmaking  subcategory.  EP.^ 
is  revising  BPT,  BCT,  BAT,  and  PSES 
limitations  for  the  semi-wet  basic 
oxygen  furnace  (BOF)  operations  to 
allow  discharge  of  process  wastewater, 
when  merited  by  safety  considerations. 
As  explained  in  the  2001  Notice  of  Data 
Availability  (NODA)  at  66  FR  10253. 
EPA  is  allowing  discharge  of  process 
wastewater  because  certain  safety 
concerns  currently  preclude  some  sites 
from  balancing  the  water  applied  for 
BOF  gas  conditioning  with  evaporative 
losses  to  achieve  zero  discharge.  Also  in 
the  steelmaking  subcategory,  for  the 
semi-wet  EAF  operations.  EPA  is 
establishing  limitations  of  no  discharge 
of  process  wastewater  pollutants  for 
new  direct  dischargers  and  existing  and 
new  indirect  dischargers,  making  these 
limitations  equivalent  to  the  previously 
promulgated  BPT.  BCT.  and  BAT 
limitations  applicable  to  semi-wet 
electric  arc  furnace  (EAF)  operations. 
EPA  received  no  comments  on  this 
proposed  change,  and  identified  none  of 
the  safety  or  production  concerns 
discussed  for  semi -wet  BOF  operations. 

The  technology  bases  for  the  effluent 
limitations  guidelines  and  standards  for 
direct  reduced  tron  segment  and  the 
briquetting  segment  of  the  new  subpart 
M  (other  operations)  are  unchanged 
from  proposal.  In  the  case  of  the  forging 
segment  of  the  new  subpart  M.  the 
technology  basis  at  proposal  was 
incorrectly  described  as  high  rate 
recycle  and  oil/water  separation.  The 
technology  basis  should  have  been 
described  as  high  rate  recycle,  oil/water 
separation,  and  mixed-media  filtration. 
Section  VIII  discusses  the  technology 
bases  for  each  of  these  subcategories  in 
more  detail. 

2.  Subcategorization  Structure 

In  2000,  EPA  proposed  a 
subcategorization  structure  that  was 
significantly  different  from  the  structure 
in  the  1982  iron  and  steel  rule  (see  65 
FR  81974-81975).  Unlike  the  1982  rule, 
EPA  proposed  to  consolidate  operations 
such  as  salt  bath  descaling,  acid 
pickling,  and  other  finishing  operations 
into  a  single  "Finishing  Subcategory." 
Similarly,  the  Agency  proposed  to 
consolidate  sintering  and  ironmaking 
into  a  single  "Ironmaking  Subcategory." 
The  following  table  presents  a 
comparison  of  the  1982 
subcategorization  scheme  and  the  one 
EPA  proposed  in  2000: 
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Table  V.A.I. —Subcategory  Comparison  of  1982  and  the  Proposed  Regulations 


Subcategories  promulgated  in  1 982 


E  Vacuum  Degassing 
F  Continuous  Casting 
G   Hot  Forming 


H   Salt  Bath  Descaling 
I   Acid  Pickling 
J   Cold  Forming 
K   Alkaline  Cleaning 
L   Hot  Coating 


Subcategories  proposed  in  2000 


A  Cokemaking    A  Cokemaking 

B  Sintenng  „. B   Ironmaking 

C  Ironmaking 

D  Steelmaking      C   Integrated  Steelmaking 


E  Integrated  and  Stand  Alone  Hot  Forming 
F  Steel  Finishing 

G.  Other  Operations 


D.  Non-Integrated  Steelmaking  and  Hot  Form- 
ing. 

D.  Non-Integrated  Steelmaking  and  Hot  Form- 
ing. 


The  Agencv  proposed  a  new 
subcategorization  scheme  to  reflect  not 
onlv  the  modt'rn  state  of  the  industry,  in 
terms  of  both  process  and  wastewater 
management,  but  also  the  experience 
that  the  Agency  and  other  regulatory- 
entities  have  gained  from  implementing 
the  1982  iron  and  steel  effluent 
limitations  guidelines  and  standards. 
KPA  also  expected  that  the  revised 
subcategorization  scheme  would 
simplify  the  regulatory  structure  and 
reflect  co-treatment  of  compatible 
wastewaters,  which  is  currentlv 
practiced  by  the  industry.  As  a  result, 
manv  of  the  proposed  subcategories 
would  have  included  various  operations 
that  are  regulatfd  undt-r  different 
segments  or  subcategories  in  thf  l^jHJ 
rule.  EPA  also  proposed  a  number  of 
specialized  definitions  to  support  the 
subcategorization  scheme. 

In  addition  to  the  subcategory 
structure.  EPA  proposed  segmentation 
changes  in  the  proposed  cokemaking. 
integrated  and  stand  alone  hot  forming, 
non-integrated  and  stand  alone  hot 
forming,  finishing,  and  the  integrated 
steelmaking  subcategories.  First.  EPA 
proposed  to  combine  two  1982  segments 
in  the  cokemaking  subcategory.  "Iron 
and  Steel"  and  "Merchant,"  into  a 
single  "By-Product  Recovery"  segment 
because  differences  in  wastewater  flow 
rates  obser\ed  in  the  1982  rulemaking 
are  no  longer  apparent  within  the 
current  population  of  by-product  coke 
plants.  In  addition  to  combining  all  by- 
product cokemaking  operations  into  one 
segment,  the  Agency  also  proposed  a 
new  "Non-Recovery"  segment  to 
accommodate  the  two  non-recovery 
coke  plants.  Second,  for  the  proposed 
integrated  steelmaking  and  hot  forming 
subcategory,  the  non-integrated 
steelmaking  and  hot  forming 
subcategory,  and  the  steel  finishing 
subcategory,  EPA  proposed  segmenting 
based  on  whether  facilities  primarily 


make  stainless  or  carbon/alloy  steels. 
Finallv.  EPA  also  proposed  to  eliminate 
from  the  rule  references  to  the  following 
obsolete  operations:  beehive 
cokemaking  in  the  cokemakinj^ 
subcategorv.  ferromanganese  blast 
furnaces  in  the  ironmaking  subcategory, 
and  open  hearth  furnace  operations  in 
the  steelmaking  subcategorv 

While  EP.\  did  not  receive  any 
coinments  specific  to  the  proposed 
subrategorization  scheme,  the  Agency 
did  receive  a  number  of  comments  im 
the  change  in  segmentation  for  the 
cokemaking  subcategorv.  The 
commenlers  opposed  EiP.Ws  proposal  to 
drop  the  segmentation  on  the  basis  of 
"iron  and  steel"  and  "merchant"  coke 
plants,  however,  the  commenters  agreed 
with  EPAs  assessment  that  production 
process  and  wastewaters  from  merchant 
coke  plants  are  similar  to  those  from  the 
integrated  "iron  and  steel"  facilities. 
The  Agency  also  evaluated  potential 
economic  differences  between 
"merchant"  and  "iron  and  steel" 
facilities,  but  did  not  find  substantial 
differences  in  profitability  or  other 
factors  which  might  affect  economic 
acheivability,  although  some  difference 
in  facility  size  was  observed.  Some 
commenters  also  expressed  confusion 
regarding  the  segmentation  of  stainless 
and  carbon/allov  steels.  No  comments 
were  received  on  eliminating  provisions 
for  beehive  cokemaking,  ferromanganese 
blast  furnaces,  or  open  hearth  furnace 
operations. 

As  explained  in  .Section  V.B,  based  on 
comments,  the  Agency  re-evaluated  the 
economic  conditions  and  technology 
bases  of  the  proposed  rule.  The  Agency 
decided  to  promulgate  new  or  revised 
limits  for  only  five  subcategories: 
cokemaking.  sintering,  ironmaking, 
steelmaking,  and  other  operations.  Due 
to  the  small  number  of  subcategories 
affected  by  todays  rule,  the  Agency  has 
decided  to  retain  the  1982  subcategory 


structure  with  the  addition  of  an  "other 

operations"  subcategory.  As  a  result,  the 

final  rule  covers  the  following  13 

subcategories: 

Subcategory  A:  Cokemaking  (includes 

by-product  and  non-recovery 

operations) 
Subcategory  B:  Sintering, 
Subcategory  C:  Ironmaking, 
Subcategorv  D:  Steelmaking  (includes 

basic  oxygen  furnace  and  electric  arc 

furnace  operations) 
Subcategorv'  E:  Vacuum  degassing, 
Subcategory  F:  Continuous  casting. 
Subcategory  G:  Hot  forming. 
Subcategory  H:  Salt  bath  descaling, 
Subcategory  I:  Acid  pickling. 
Subcategory  ]:  Cold  forming, 
.Subcategory  K:  Alkaline  cleaning. 
.Subcategory  L:  Hot  coating,  and 
Subcategory  M:  Other  operations 

(includes  forging,  direct-reduced 

ironmaking,  and  briquetting). 

For  the  cokemaking  subcategory, 
today's  rule  combines  the  "Iron  and 
Steel"  and  "Merchant"  segments  into  a 
newly-created  "By-product" 
cokemaking  segment  for  most  regulatory 
purposes,  although  EPA  is  retaining  the 
"Iron  and  Steel"  and  "Merchant" 
segments  for  purposes  of  reflecting  the 
existing  BPT  limitations.  EPA 
concluded  that  this  was  appropriate 
because  the  production  processes, 
wastewater  characteristics,  and 
wastewater  flow  rates  from  all  by- 
product recovery  cokemaking 
operations,  including  merchant 
facilities,  are  similar. 

EPA  is  also  eliminating  the  segment 
in  BAT  for  by-product  coke  plants  with 
physical  chemical  treatment  systems. 
EPA  has  determined  that  technology 
basis  for  BAT  limitations  promulgated 
in  today's  rule  are  technically  and 
economically  achievable  for  all  direct 
discharging  by-product  coke  plants. 

EPA  is  also  creating  a  new 
cokemaking  segment  for  non-recovery 
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operations  and  a  new  sintering  segment 
for  dry  air  pollution  control  systems  for 
the  reasons  stated  in  the  proposal. 
Because  the  promulgated  rule  makes  no 
change  to  the  hot  forming,  vacuum 
degassing,  casting,  or  various  finishing 
operations,  the  segmentation  for  these 
operations  in  the  1982  rule  remains 
applicable.  Finally,  in  today's  rule.  EPA 
is  eliminating  segments  for  the 
following  obsolete  operations:  beehive 
cokemaking,  ferromanganese  blast 
furnaces,  and  open  hearth  furnaces. 

3.  Phenol  Pass-Through  Analysis  for 
Cokemaking 

Generally.  EPA  establishes 
pretreatment  standards  for  pollutants 
regulated  under  BAT  that  pass  through 
POTWs  to  waters  of  the  U.S.  or  interfere 
with  POTW  operations  or  sludge 
disposal  practices.  In  conducting  its 
pass-through  analysis,  the  Agency 
generally  compares  the  median 
percentage  of  a  pollutant  removed  by 
well-operated  POTWs  performing 
secondary  treatment  to  the  median 
percentage  of  a  pollutant  removed  by 
BAT  treatment.  When  the  median 
percentage  removed  nationwide  by 
well-operated  POTWs  is  less  than  the 
median  percentage  removed  by  direct 
dischargers  complying  with  the  BAT 
effluent  limits.  EPA  typically 
determines  that  the  pollutant  passes 
through. 

The  February  14,  2001  iron  and  steel 
notice  explained  that  EPA  planned  to 
use  an  alternate  procedure  to  determine 
whether  or  not  the  BAT  pollutant 
phenol  would  pass  through  for 
wastewater  from  cokemaking 
operations.  See  66  PR  10257.  This 
notice  explained  that  EPA  planned  to 
determine  pass-through  for  phenol  for 
the  cokemaking  subcategory  using  a 
methodology  previously  developed  for 
phenol  in  the  Organic  Chemicals. 
Plastics,  and  Synthetic  Fibers  (OCPSF) 
guideline.  Under  this  methodology,  EPA 
determined  in  the  OCPSF  rule  that 
phenol  did  not  pass  through  because 
phenol  is  highly  biodegradable  and  is 
treated  by  POTWs  to  the  same  non- 
detect  levels  (10  parts  per  billion  (ppb) 
or  10  Mg/L)  that  the  OCPSF  direct 
dischargers  achieve.  Additionally,  like 
the  OCPSF  direct  dischargers,  the 
cokemaking  direct  dischargers  receive 
significantly  higher  influent  phenol 
concentrations  than  the  POTWs.  with 
the  result  that  the  direct  dischargers 
showed  higher  removals  than  the 
performance  at  the  POTWs.  Therefore. 
EPA  reasoned  that  application  of  the 
traditional  approach  to  these  facts 
would  reflect  the  significant  differences 
in  influent  concentrations  rather  than  a 
real  difference  in  the  POTWs'  ability  to 


treat  phenols.  As  a  result,  EPA  selected 
this  alternate  methodology  because  the 
traditional  pass-through  methodology 
failed  to  account  for  special 
circumstances  presented  by  phenol  in 
cokemaking  wastewater. 

The  notice  explained  that,  using  this 
alternate  methodology,  phenol  did  not 
pass  through  in  connection  with 
cokemaking  operations.  The  notice 
further  explained  that  a  supplemental 
analysis  using  more  recent  data  from  a 
well-operated  POTW  performing 
secondary  treatment  on  process 
cokemaking  wastewater  supports  this 
determination. 

EPA  did  not  receive  any  comments  on 
the  alternate  methodology  and 
continues  to  believe  that  this  alternate 
methodology  is  appropriate  for 
determining  pass  through  for  phenolic 
compounds  for  cokemaking  operations. 
Consequently,  for  this  final  rule,  EPA 
has  determined,  with  respect  to  by- 
product cokemaking,  that  phenolic 
compounds  do  not  pass  through. 
Accordingly,  EPA  has  not  established 
any  pretreatment  standards  for  phenols 
(4AAP)  for  that  segment. 

4.  Regulation  of  Phenols  (4AAP) 

EPA  regulated  the  non-conventional 
bulk  parameter  phenol  (measured  as  4 
amino-antipyrene  (4AAP))  in  1982  for 
cokemaking,  sintering,  and  blast  furnace 
ironmaking.  In  2000,  EPA  proposed 
regulation  of  the  compound  phenol  (as 
measured  with  a  gas  chromatograph- 
mass  spectrometer  (GC-MS))  instead  of 
the  bulk  parameter  phenols  (4AAP). 
because,  in  general,  it  believes  that,  in 
effluent  limitations  guidelines,  targeting 
specific  pollutants  is  often  more 
appropriate  than  regulating  a  parameter 
that  measures  a  variety  of  pollutants. 
For  reasons  presented  in  comments, 
EPA  has  decided  to  continue  to  regulate 
phenol  (measured  as  4AAP)  and  is  not 
making  the  change  as  proposed. 

EPA  received  one  comment 
supporting  the  proposed  approach  on 
the  grounds  that  it  would  give  a  much 
more  reliable  measure  nf  the  actual 
amount  of  phenol  in  the  discharge. 
However,  several  other  commenters 
disagreed  with  EPA's  proposal.  These 
comments  raised  three  principal 
objections.  First,  they  expressed  concern 
that  changing  the  regulated  parameter 
from  4AAP  to  phenol  would  increase 
costs  for  both  sampling  and  analyses, 
with  no  environmental  benefit.  Based 
on  a  survey  of  three  labs  and  assuming 
two  sample  events  per  week,  costs  at 
one  location  would  likely  increase  by 
over  525,000  per  year.  Second,  the 
comments  asserted  that  the  proposed 
changes  could  present  unintended 
adverse  environmenfal  effects.  One 


commenter  reported  that  its  facilitv  runs 
several  operational  sampli-s  ior  phenols 
(4AAP)  as  part  of  the  daily  routine, 
which  allows  it  to  identify  and  respond 
to  potential  upset  conditions.  The  time 
required  to  run  the  GC-MS  analuical 
method  for  phenol  and  the 
instrumentation  required,  the 
commenter  said,  would  discourage 
(msite  monitoring  for  wastewater 
treatment  process  c(jntrol  purposes. 
Finallv.  commenters  noted  that,  because 
phenol  is  a  priority  pollutant,  it  is  not 
eligible  for  CWA  .Section  :U)l(g)  waivers. 
These  waivers  allow  facilities  to  request 
a  variance  from  effluent  limitations  for 
nonconventional  bulk  pollutants  such 
as  phenols  (4AAP)  based  upon  cost  and 
economic  impact  considerations, 
provided  that  the  facilities  comply  with 
all  local  water  quality-based  effluent 
limitations.  See  Section  XIII. C  foi  more 
information  regarding  301  (g)  waivers. 
Commenters  stated  that  1)\  regulating 
phenol  instead  of  the  bulk  parameter 
phenols  (4AAP).  EPA  would  eliminate 
the  option  of  obtaining  such  a  waiver. 
Commenters  further  stated  that  because 
manv  iron  and  steel  facilities  are 
currently  regulated  under  a  3Ul(g) 
waiver  for  phenols  (4AAP).  this  would 
substantially  increase  the  costs  of  the 
proposed  rule,  and  that  EPA  did  not 
account  for  these  costs  at  the  time  of  its 
proposal. 

EPA  reviewed  its  record  on  this  issue. 
The  data  show  that  there  are  two 
primarv  phenolic  t;ompounds  present  in 
iron  and  steel  wastewater:  phenol,  and 
2.4-diinethylphenol.  Furthermore,  the 
data  show  ihat  by  controlling  the  bulk 
parameter  phenoh    l.A.-AP).  both  of  these 
compounds  are  eflcctively  controlled 
Therefore,  while  EPA  agrees  with  the 
comment  that  regulating  phenol  would 
provide  a  more  reliable  measure  of  the 
actual  amount  of  phencd.  E\\\  does  not 
believe  that  this  degree  of  precision  is 
necessary  in  view  of  the  other 
considerations  identified  in  comments. 
EPA  agrees  that  compliance  monitoring 
costs  are  greater  for  phenol  than  for  the 
bulk  parameter  phenols  (4AAP).  and 
EPA  does  not  want  to  discourage 
routine  monitoring  that  allows  a  mill  1o 
identifv  and  respond  quickly  to 
potential  upset  conditions.  Also,  in  light 
of  the  current  financial  i onditions  of  the 
industry,  EPA  wants  to  ensure  that  iron 
and  steel  facilities  continue  to  have  the 
option  of  the  301(g)  waiver.  EPA  has 
been  unable  to  find  anything  in  its 
database  to  suggest  that  regulating  the 
bulk  parameter  phenols  (4AAP)  instead 
of  the  compound  phenol  would 
negatively  impact  the  environment. 
Consequently,  after  careful  review  of 
comments  received  and  its  database. 
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EPA  had  concluded  that  it  is 
appropriate  to  continue  fo  regulate  the 
hulk  parameter  phennis  (4.\AP1  rather 
than  phenol 

5.  Retention  of  the  Central  Treatment 
Provision 

Under  the  applicahility  .Section  of  the 
1982  iron  and  steel  regulation.  40  f:FK 
420.ni(h).  EPA  identified  21  plants  that 
were  temporarily  excluded  from  the 
provisions  of  Part  420  bet:aiise  of 
economic  considerations  This 
exclusion  would  not  bt!  granted  unless 
the  owner  or  operator  of  the  facility 
requested  the  Agency  to  consider 
establishing  alternative  effluent 
limitations  and  prtjvided  the  Agencv 
with  certain  information  consistent  w  ith 
40  CFR  420  01(b)(2)  on  or  before  lulv  2B. 
1982   .S>e  47  FR  23285  (Mav  27.  1482) 
At  the  time  of  the  2000  proposal.  EPA 
believed  that  none  of  the  facilities 
currently  had  permits  based  on  the 
central  treatment  provision  and 
proposed  to  remove  it  from  Part  420. 


K 


The  Agencv  did  not  receive  any 
comments  supporting  the  removal  of  the 
central  treatment  provision.  Rather. 
( Dmmenters  asked  EPA  to  expand  the 
provision  ("ommenters  requested  this 
expansion  because  thev  were  concerned 
that  the  costs  of  the  proposed  rule 
would  be  too  high  if  the  limits  and 
standards  were  made  more  stringent. 
Commenters  stated  that  economic 
conditions  were  similar  to  those  in  1982 
and  that  the  central  treatment  provisit)n 
should  remain  a  viable  compliance 
option  in  Part  420 

EPA  disagrees  with  commenters  that 
it  should  expand  the  central  treatment 
provision.  Because  of  the  prevailing 
economic  situation  in  the  iron  and  steel 
industry,  technological  reasons  in  some 
subcategories,  and  performance  issues 
in  others.  EPA  has  decided  to  go 
fonvard  with  new  or  revised  regulations 
for  only  five  subcategories  (cokemaking, 
sintering,  ironmaking.  steelmaking.  and 
a  sub<;ategor\'  for  other  operati(ms)  '''he 
five  subcategories  affected  by  the  i       1 
rule  have  minimal  impact  on  the  21 
eligible  mills.  With  the  substantially 
reduced  projected  economic  burden  on 
the  industry,  the  Agency  does  not 
believe  that  expanding  ij  420.01(b)(2)  is 
necessary 

EPA  also  reviewed  its  database  in 
determining  whether  it  should  remove 
the  central  treatment  provision  as 
proposed.  EPA  confirmed  that  very-  few 
of  the  twenty-one  facilities  applied  for 
the  central  treatment  waiver  provision. 
However,  contrary'  to  its  belief  at  the 
time  of  the  proposal,  EPA  found  that,  of 
those  that  did  apply,  at  least  one  mill 
currently  has  a  permit  based  on  the 
central  treatment  provision  for  one 


parameter  (zinc:)  Because  EPA  has 
decided  to  leave  the  ironmaking 
sub(  att'gorv  unchanged  from  the  1982 
regulation,  this  facility  is  likely  to 
(  ontinue  to  need  the  central  waste 
treatment  provision  available  in 
*j  420.01(b).  This  particular  company  is 
projtH  ted  to  need  to  spend  at  least  two 
times  the  model  costs  to  come  into 
compliance  with  the  current  Part  420 
reipiireinents  for  this  one  parameter, 
and  would  likeK  remain  eligible  for  the 
central  treatment  waiver  provision.  One 
additional  facility  mav  also  have  a 
current  permit  based  on  the  central 
treatment  provision. 

Based  upon  EPAs  review,  todays 
final  rule  leaves  the  central  treatment 
provision  ('!}420. 01(b)(2))  unchanged 
from  the  1982  regulation.  This  allows 
any  mill  whose  permit  is  based  on  this 
provision  to  continue  to  use  it.  but  does 
not  extend  the  provision  to  any 
additional  mills. 

6.  Production  Basis  for  Calculating 
Permit  Limits 

The  limitations  and  standards 
promulgated  today  are  expressed  in 
terms  of  mass  (e.g..  Ibs/dav  or  kg/ day). 
This  means  that  NPDES  permit 
limitations  derived  from  today's  rule 
similarly  must  be  expressed  in  terms  of 
mass  See  40  CFR  122  45(f]  These 
requirements  are  fcjr  direct  discharging 
facilities.  Similar  requirements  exist  for 
indirect  discharging  facilities  and  are 
found  in  40  CFR  401. 6(c)(3)  In  order  to 
com  ert  effluent  limitations  guidelines 
and  standards  expressed  as  pounds/ 
thousand  pounds  to  a  monthly  average 
or  daily  niciximum  permit  limit,  the 
permitting  authcjritv  would  use  a 
production  rate  with  units  of  thousand 
pounds/day.  EPAs  regulations  at  40 
CFR  420  04.  122.4.5(b)(2),  and 
403.B(c)(3)  re(]uire  that  NPDES  permit 
and  pretreatment  limits  be  based  on  a 
"reasonable  measure  of  actual 
production."  but  do  not  define  the  term, 
in  its  2000  proposal,  EPA  solicited 
comment  on  whether  to  codify  a 
definition  of  that  term  in  part  420  for 
the  iron  and  steel  category.  After 
considering  the  comments  and 
reviewing  the  rulemaking  record.  EPA 
has  decided  not  to  codify'  a  definition  of 
"reasonable  measure  of  actual 
production." 

a.  Background 

.■\s  explained  above,  the  current  iron 
and  stt>el  regulation  does  not  define 
what  constitutes  a  "reasonable  measure 
of  actual  production,  "  although  it  offers 
the  following  examples:  "production 
during  the  high  month  of  the  previous 
year,  or  the  monthly  average  for  the 


highest  of  the  pre\nous  five  rears."  See 
40  CFR  420.04. 

EPA  believes  that  some  NPDES 
permitting  and  pretreatment  control 
authorities  have  identified  production 
rates  that  do  not  reflect  a  "reasonable 
measure  of  actual  production"  specified 
at  122.45(b)(2)(I),  403.6(c)(3),  and 
420.04.  In  some  cases,  maximum 
production  rates  for  similar  process 
units  discharging  to  one  treatment 
system  were  determined  from  different 
years  or  months,  which  may  provide  an 
unrealistic:ally  high  measure  of  actual 
production.  In  EPAs  view,  this  would 
ocxur  if  the  different  process  units  could 
not  reasonably  produce  at  these  high 
rates  simultaneously. 

In  addition,  industry'  stakeholders 
have  also  noted  that  permitting  and 
pretreatment  control  authorities 
interpret  the  reasonable  measure  of 
actual  production  inconsistently. 
Accordingly,  iron  and  steel  industry' 
stakeholders  requested  that  EPA  publish 
a  consistent  policy  on  how  to 
implement  this  requirement.  Industry 
stakeholders  have  indicated  that  (1)  in 
order  to  promote  consistency.  EPA 
should  codify  the  method  used  to 
determine  appropriate  production  rates 
for  calculating  allowable  mass  loadings, 
so  that  the  permit  writers  can  all  use  the 
.same  basis;  and  (2)  EPA  should  use  a 
high  production  basis,  such  as 
maximum  monthly  production  over  the 
previous  five  year  period  or  maximum 
design  production,  in  order  to  ensure 
that  a  facility  will  not  be  out  of 
compliance  during  periods  of  high 
production. 

b.  2000     Proposal 

Because  the  "reasonable  measure  of 
actual  production  "  concept  is 
inconsistently  applied,  EPA  proposed  in 
2000  to  include  in  its  final  iron  and 
steel  rulemaking  specific  direction  on 
making  this  determination.  EPA 
solicited  comment  on  four  alternative 
approaches  to  implement  the 
"reasonable  measure  of  actual 
production."  See  65  FR  at  82029-82031. 
Each  alternative  excluded,  from  the 
calculation  of  operating  rates, 
production  from  unit  operations  that  do 
not  generate  or  discharge  process 
wastewater.  EPA  proposed  the  following 
four  alternative  definitions  of  reasonable 
measure  of  actual  production:  (a) 
include  production  only  from  units  that 
can  operate  simultaneously;  (b)  apply 
multi-tiered  permit  limits  with  different 
limits  for  different  rates  of  production  as 
defined  in  Chapter  5  of  U.S.  EPA 
NPDES  Permit  Writers  Manual,  EPA 
833-B-96-003;  (c)  use  the  average  daily 
production  from  the  highest  production 
year  during  the  previous  five  years;  and 
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(d)  use  one  of  the  methods  for  monthly 
average  limits  but  use  concentration 
limits  for  daily  maximum  limits. 

Each  alternative  had  its  supporters 
and  detractors  in  comments.  Several 
commenters  preferred  alternative  A,  but 
incorrectly  described  the  alternative  as 
the  high  month  of  production  over  the 
past  five  years.  No  conunenters 
provided  data  that  showed  they  would 
be  unable  to  meet  the  proposed  limits 
and  standards  under  any  of  the  four 
alternatives. 

c.  Final  Rule 

At  this  time,  EPA  has  decided  not  to 
revise  section  420.04  in  any  respect. 
EPA  has  also  decided  not  to  coclify  a 
definition  for  the  term  "reasonable 
measure  of  actual  production" 
applicable  to  part  420.  The  Agency  has 
thoroughly  evaluated  all  comments 
supporting  other  interpretations  and  is 
not  convinced  that  departing  from  past 
practices  is  justified  here.  Consequently, 
EPA  concludes  that  continuing  to  allow 
flexibility  to  permitting  and 
pretreatment  control  authorities  to 
apply  site-specific  factors  in 
determining  a  reasonable  measure  of 
production  is  appropriate, 

7.  Applicability  of  Part  420  to 
Electroplating  and  Certain  Finishing 
Operations 

At  the  time  of  the  proposed 
rulemaking,  the  Agency  determined  that 
certain  facilities  subject  to  the  1982  iron 
and  steel  rule  operated  processes  that 
more  closely  resemble  those  in  facilities 
to  be  covered  "by  the  Metal  Products  and 
Machinery  (MP&M)  rule  than  those 
found  in  iron  and  steel  facilities.  So  that 
these  facilities  might  be  addressed 
under  a  regulation  that  best  fits  them, 
EPA  proposed  to  move  these  types  of 
facilities  into  the  MP&M  category, 
which  would  be  regulated  imder  the 
part  438  effluent  limitations  guidelines 
and  standards,  when  finalized. 
Specifically,  EPA  proposed  to  move  the 
foUowiiig  operations  fi-om  iron  and  steel 
to  MP&M:  surface  finishing  or  cold 
forming  of  steel  bar,  rod,  wire,  pipe  or 
tube;  batch  electroplating  on  steel; 
continuous  electroplating  or  hot  dip 
coating  of  long  steel  products  (e.g.wire. 
rod,  bar);  batch  hot  dip  coating  of  steel; 
and  steel  wire  drawing.  These 
operations  produce  finished  products 
such  as  bars,  wire,  pipe  and  tubes,  nails, 
chain  link  fencing,  and  steel  rope. 

EPA  received  several  comments 
regarding  the  proposed  transfer.  The 
commenters  did  not  support  such 
transfer  for  two  main  reasons.  First,  the 
stand  alone  wire  companies  commented 
that  they  would  be  at  a  competitive 
disadvantage  because  they  believe 


certain  non-integrated  facilities  that  also 
produce  and  sell  wire  and  wire  products 
would  continue  to  be  regulated  under 
part  420  alone.  EPA  disagrees  with  the 
commenters  on  this  issue  because,  like 
stand  alone  wire  facilities,  the  wire 
operations  of  the  non-integrated 
steelmaking  facilities  would  be  subject 
to  the  MP&M  categor>'.  as  regulated 
under  the  part  438  effluent  limitations 
guidelines  and  standards.  EPA  expects 
that  the  discharge  permits  for  these  non- 
integrated  facilities  would  be  based  on 
a  combined  waste  stream  formula 
approach. 

Additionally,  the  commenters  also 
claimed  that  the  transferred  operations 
are  similar  to  various  operations  in  the 
proposed  iron  and  steel  finishing 
subcategory.  Furthermore,  the 
commenters  also  felt  that  EPA  has  not 
demonstrated  any  significant  differences 
in  the  wastewater  characteristics 
between  the  proposed  to  be  transferred 
operations  and  the  proposed  iron  and 
steel  finishing  operations.  Since 
proposal,  EPA  revisited  the  record  of  the 
iron  and  steel  finishing  operations  (all 
operations  with  available  influent  data) 
and  compared  the  associated 
wastewater  characteristics  to  those  from 
the  wire  facilities  that  were  sampled 
under  the  MP&M  rulemaking  effort.  EPA 
confirmed  that  the  wastewater 
characteristics  from  the  operations  EPA 
proposed  to  transfer  indeed  resemble 
more  closely  those  from  the  MP&M 
operations  than  those  from  the  iron  and 
steel  finishing  operations.  For  instance, 
the  average  lead  and  zinc  concentrations 
from  the  wire  facilities  are  one  to  three 
orders  of  magnitude  higher  than  those 
from  the  iron  and  steel  finishing 
facilities.  On  the  other  hand,  the 
concentrations  for  these  pollutants  are 
within  the  range  of  pollutant 
concentrations  found  in  similar  MP&M 
operations. 

Furthermore,  most  of  the  unit 
operations  present  in  the  facilities  EPA 
proposed  to  transfer  are  the  same  as 
those  found  in  the  MP&M  facilities, 
while  only  around  30%  of  these 
operations  are  found  in  the  iron  and 
steel  finishing  facilities.  Lastly,  EPA 
performed  a  comparison  of  flow  rates 
between  the  facilities  EPA  proposed  to 
transfer  and  the  proposed  finishing 
subcategory.  The  average  flow  rate  from 
the  proposed  finishing  subcategory  is 
approximately  half  billion  gallons  per 
year,  while  the  average  flow  rate  from 
the  facilities  EPA  proposed  to  transfer  is 
less  than  30  million  gallons  per  year. 
EPA  also  notes  that  the  average  flow  rate 
from  the  general  metals  subcategory  of 
the  MP&M  rule  is  of  the  same  order  of 
magnitude  as  that  from  the  facilities 
EPA  proposed  to  transfer.  As  a  result  of 


the  above  evaluations.  EPA 
preliminarily  concluded  that  the 
operations  EPA  proposed  to  transfer  are 
more  appropriately  regulated  in  part 
438.  the  MP&M  effluent  limitations 
guidelines  and  standards. 

EPA  also  proposed  moving  certain 
electroplating  operations  currently 
subject  to  the  Metal  Finishing  Part  433 
effluent  limitations  guidelines  and 
standards  into  the  revised  part  420. 
Commenters  strongly  opposed  the 
incorporation  of  the  continuous 
electroplating  of  flat  steel  products  (e.g.. 
sheet,  strip,  plate)  into  part  420. 
indicating  the  preference  for 
electroplating  operations  of  all  types  to 
be  considered  as  a  whole  (e.g..  under  the 
part  433  regulations  or  eventually  the 
MP&M  regulations).  For  the  reasons 
stated  in  the  comments.  EPA  agrees. 
Therefore,  EPA  is  not  including 
wastewater  discharges  from  continuous 
electroplating  of  flat  .steel  products  in 
part  420. 

For  the  reasons  set  forth  above.  EPA 
believes  that  the  following  operations 
would  be  most  appropriately  regulated 
as  MP&M  facilities:  surface  finishing  or 
cold  forming  of  steel  bar.  rod.  wire,  pipe 
or  tube;  batch  electroplating  on  sleel; 
continuous  electroplating  or  hot  dip 
coating  of  long  steel  products  (e.g.wire, 
rod,  bar);  batch  hot  dip  coating  of  steel: 
and  steel  wire  drawing.  However.  EPA 
will  not  decide  whether  to  establish  an 
MP&M  category  in  part  438  until 
December  2002.  Therefore,  it  would  be 
premature  in  today's  final  rule  to  change 
the  applicability  of  the  existing  iron  and 
steel  rule  to  exclude  the  operations  and 
EPA  has  not  done  so.  If  EPA  finalizes 
limitations  and  standards  for 
subcategories  of  the  MP&M  regulation 
(which  would  encompass  these 
operations).  EPA  will  also  amend  the 
applicability  section  of  the  iron  and 
steel  rulemakip     o  reflect  this  change. 
Until  then,  thf      operations  continue  to 
be  regulated  i   .der  part  420. 
respectively. 

8.  Ammonia-N  Standard  Waiver  for 
Indirect  Discharging  Cokemaking. 
Ironmaking.  and  Sintering  Operations 

In  today's  final  rule.  EPA  is  setting  or 
retaining  pretreatment  standards  for 
ammonia  for  the  cokemaking  and 
sintering  subcategories  because  of  the 
high  loads  of  ammonia  in  wastewaters 
from  those  subcategories  to  POTWs  that 
do  not  have  nitrification  capability. 
However.  EPA  is  aware  that  some 
POTWs  treating  iron  and  steel 
wastewaters  from  these  subcategories 
have  nitrification  capability. 
Consequently,  in  2000.  EPA  proposed  to 
waive  the  ammonia-N  pretreatment 
standard  for  the  ironmaking  (including 
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sintering)  subcategon,'  if  the  receiving 
POTW's  operations  Included  effective 
operation  of  a  nitrification  system 

EPA  received  several  compelling 
comments  supporting  this  proposal,  and 
encouraging  EPA  to  extend  this 
mechanism  to  the  cokemaking 
subcategorv  also  No  commenters 
opposed  this  mechanism 

Upon  a  final  review  of  its  record,  EPA 
continues  to  believe  this  waiver  is 
appropriate  and  agrees  with 
commenters  that  it  should  apply  to  the 
cokemaking,  sintering,  and  ironmaking 
subcategories.  EPA  concludes  this 
waiver  will  be  equally  protective  of  the 
environment  and  lead  to  potential  cost 
savings  for  some  iron  and  steel  facilities. 
Thus,  ammonia-N  pretreatment 
standards  do  not  apply  to  cokemaking, 
ironmaking,  and  sintering  facilities 
discharging  to  POTWs  with  nitrification 
capability.  As  a  further  point  of 
clarification,  EPA  is  defining 
nitrification  capability  as  described  in 
the  following  paragraph. 

POTWs  with  nitrification  capability 
oxidize  ammonium  salts  to  nitrites  (via 
Nitrosomas  bacteria)  and  then  further 
oxidize  nitrites  to  nitrates  via 
Nitrobacter  bacteria  to  achieve  greater 
removals  of  ammonia  than  POTWs 
without  nitrification.  Nitrification  can 
be  accomplished  in  either  a  single  or 
two-stage  activated  sludge  system.  In 
addition.  POTWs  that  have  wetlands 
which  are  developed  and  maintained  for 
the  express  purpose  of  removing 
ammonia  with  a  marsh/ pond 
configuration  are  also  examples  of 
having  nitrification  capability. 
Indicators  of  nitrification  capability  are: 
(1)  biological  monitoring  for  ammonia 
oxidizing  bacteria  (AOB)  and  nitrite 
oxidizing  bacteria  (NOB)  to  determine  if 
the  nitrification  is  occurring,  and  (2) 
analysis  of  the  nitrogen  balance  to 
determine  if  nitrifying  bacteria  reduce 
the  amount  of  ammonia  and  increase 
the  amount  of  nitrite  and  nitrate 

9.  Nitrates  in  Acid  Pickling  Wastewater 

In  today's  final  rule,  EPA  is  not 
establishing  nitrate  limits  for  acid 
pickling  operations.  The  model  BAT 
technology  for  stainless  steel  finishing 
operations  includes  acid  purification 
units  for  recovery  and  reuse  of  spent 
nitric  and  nitric/hydrofluoric  acid 
pickling  solutions  This  technology 
comprises  removal  of  dissolved  metals 
[p  g  .  iron,  chromium,  nickel)  from  a 
side  stream  of  the  strong  acid  pickling 
solution  and  return  of  the  purified  acid 
to  the  acid  pickling  bath.  This 
essentially  extends  the  life  of  the 
pickling  acids,  thereby  reducing  the 
consumption  of  virgin  nitric  acid  A 
reject  stream  containing  dilute  acid  and 


the  dissolved  metals  is  periodically  sent 
to  wastewater  treatment. 

Commenters  provided  information  to 
the  Agency  on  the  efficiency  and 
performance  of  acid  purification 
technology,  which  indicated  EPA  had 
substantially  overestimated  the 
capability  of  acid  purification  units  in 
the  proposed  rule.  No  information  on 
potential  alternative  pollution  control 
equipment  was  provided  in  response  to 
the  solicitation  for  cost  and  performance 
data.  The  Agency  was  also  unable  to 
acquire  sufficient  information  on 
alterative  pollution  control  technologies 
to  provide  a  best  available  technology 
basis  for  the  effluent  limitations 
guidelines  and  standards. 

EPA  is  aware  of  a  potential  problem 
associiated  with  nitrate  discharge  from 
one  stainless  steel  finishing  operation 
with  combination  (hydrofluoric  and 
nitric)  acid  pickling.  It  may  be  that 
similar  problems  are  associated  with 
discharges  coming  from  similar 
operations  in  other  parts  of  the  country. 
Nitrates,  when  consumed  in  drinking 
water,  can  be  associated  with  health 
problems  in  humans,  particularly 
infants  EPA  expects  this  problem  to  be 
addressed  through  BAT  limitations 
established  on  a  site-specific  best 
professional  judgment  basis  or  through 
water  quality-based  effluent  limitations. 
For  further  discussion  of  the  possible 
technological  alternatives  for  nitrate 
control  in  site-specific  circumstances, 
please  see  Chapter  8  of  the  TDD. 

B.  Decisions  Regarding  Methodology 

1.  Economic  Analysis  Methodology 

This  section  presents  several 
important  adjustments  made  to  the 
methodology  since  proposal.  A  more 
detailed  discussion  of  EPA's 
methodology  for  analyzing  the 
economic  achievability  of  the  candidate 
BAT  options  is  presented  in  Section  X.C 
of  this  preamble  and  in  the  EA. 

In  response  to  the  challenges 
represented  by  the  significant  industry 
downturn  described  in  Section  IV,  EPA 
made  two  revisions  to  the  economic 
analysis  methodology  it  employed  at 
proposal.  In  the  case  of  forecasting 
future  industry  cash  flows,  the  Agency 
added  two  additional  forecast  methods 
to  the  three  used  in  the  proposal.  Two 
of  the  models  used  at  proposal 
explicitly  address  the  sharp  downturn 
in  the  industry  after  1997  but  differ  in 
reflecting  the  strength  and  duration  of 
recovery  and  subsequent  downturns. 
That  is,  both  address  the  cyclicality  seen 
in  the  iron  and  steel  industry,  but  with 
differing  magnitudes  and  timing.  The 
third  forecasting  method  used  at 
proposal  is  a  three-year  average  (1995  to 


1997)  to  provide  an  upper-bound 
analysis.  For  this  final  rule,  EPA 
employed  two  additional  forecast 
methods  to  reflect  to  the  maximum 
extent  possible  the  effect  of  the  industry 
downttim.  The  fourth  forecasting 
method  is  a  six-year  average  covering 
1995  to  2000,  with  the  years  1998 
through  2000  scaled  by  industry  level 
performance.  The  fifth  forecasting 
method  uses  only  the  year  2000  as  a 
lower-bound  analysis. 

The  second  revision  to  the  economic 
methodology  since  proposal  is 
modification  of  the  scoring  test  to 
evaluate  potential  economic  impacts. 
EPA  calculates  the  baseline  status  of  a 
site  as  the  present  value  of  forecasted 
earnings.  With  five  forecasting  methods, 
there  are  five  ways  to  evaluate  each  site. 
If,  using  a  particular  forecast  method,  a 
site's  baseline  status  is  negative 
(negative  present  value  of  forecasted 
earnings),  EPA  assigned  a  score  of  "1" 
for  that  forecasting  method.  A  single 
site,  then,  may  have  a  score  ranging 
from  zero  to  five  (with  five  indicating 
negative  present  value  of  forecasted 
earnings  under  all  five  forecasts). 
Similar  to  the  methodology  at  proposal. 
EPA  considers  any  sites  with  negative 
present  value  of  forecasted  earnings  in 
the  majority  of  cases  (in  this  case,  a 
score  of  "3"  or  higher)  to  be  a  baseline 
closure. 

Then  for  all  sites  considered  viable  in 
the  baseline,  EPA  calculates  the  post- 
regulatory  status  of  a  site  as  the  present 
value  of  forecasted  earnings  minus  the 
after-tax  present  value  of  regulatory 
costs.  With  five  forecasting  methods, 
there  are  five  ways  to  evaluate  each  site. 
If,  using  a  particular  forecast  method,  a 
site's  post-regulatory  status  is  negative 
(after-tax  present  value  of  regulatory 
costs  exceeds  present  value  of 
forecasted  earnings),  EPA  assigned  a 
score  of  "1"  for  that  forecasting  method. 
A  single  site,  then,  may  have  a  score 
ranging  from  zero  to  five  (with  five 
indicating  that  the  after-tax  present 
value  of  regulatory  costs  exceeds 
present  value  of  forecasted  earnings 
under  all  five  forecasts).  In  an  effort  to 
reflect  the  significant  industry 
downturn,  the  Agency  has  chosen  to 
reflect  any  incremental  change  in  the 
score  from  the  baseline  condition  to  the 
post-regulatory  condition  due  to 
regulatory  compliance  costs  as  a 
potential  closure. 

One  additional  item  of  note  was 
incorporated  into  the  economic  analysis 
of  the  rule  since  proposal.  Two 
proposed  rules  being  undertaken  by  the 
Agency's  Office  of  Air  Quality  Planning 
and  Standards  may  impact  iron  and 
steel  facilities  potentially  subject  to  the 
current  rule:  Coke  Ovens:  Pushing, 
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Quenching  &  Battery  Stacks  (66  PR 
35325)  and  Integrated  Iron  and  3teel  (66 
FR  36835).  As  a  result,  the  fiinal 
economic  analysis  incorporates  in  the 
economic  condition  of  each  potentially 
affected  facility  and  firm  the  potential 
regulatory  costs  projected  for  the 
aforementioned  proposed  rules.  This 
approach  is  consistent  with  existing 
Agency  and  OMB  guidance  on 
conducting  economic  analysis.  Further, 
the  other  potential  rulemakings 
represent  expenditures  which  are 
projected  to  occur  during  the  analytical 
and  compliance  time  horizon  and  the 
costs  must  be  reflected  to  insure  the 
Agency  does  not  underestimate  adverse 
economic  impacts. 

2.  Selection  of  Facilities  With  Model 
Treatment  and  Evaluation  of  Available 
Data  Sets  in  Establishing  Long  Term 
Averages 

EPA  uses  long  term  averages  (LTAs). 
which  represent  the  pollutant 
concentrations  achievable,  and 
production  normalized  flows  (PNFs). 
which  reflect  volumes  of  wastewater 
generated,  by  model  facilities  in  order  to 
calculate  the  effluent  limitations 
guidelines  and  standards  in  today's  rule. 
See  the  TDD  for  more  details.  EPA 
received  a  number  of  comments  on  the 
ability  of  existing  facilities  to  achieve 
both  the  LTAs  and  the  PNFs.  This 
section  explains  the  procedure  EPA 
used  to  select  the  BAT  faciliti*  upon 
which  it  based  its  LTAs  and  its  updated 
data  editing  procedures  for  LTA  and 
variability  calculations.  For  a  discussion 
of  PNFs.  see  Section  V.B.3  and  Chapter 
13  of  the  TDD. 

First.  EPA  evaluated  each  data  set  to 
determine  what  technology  or  series  of 
technologies  the  data  represented.  In 
this  manner.  EPA  eliminated  many  data 
sets  because  they  did  not  represent  a 
technology  basis  considered  during 
development  of  this  rule.  In  a  few 
instances.  EPA  included  data  ft'om 
facilities  that  employ  technologies  in 
addition  to  the  technology  bases  being 
considered.  In  these  cases,  EPA  had  data 
from  intermediate  sampling  points 
representing  the  model  technologies;  in 
other  words,  the  data  EPA  employed 
reflect  only  the  application  of 
technologies  under  consideration.  Next, 
EPA  reviewed  the  remaining  data  sets  to 
ensure  that  each  facility  was  effectively 
operating  its  technologies.  For  example. 
EPA  eliminated  facilities  that 
experienced  repeated  operating 
problems  with  their  treatment  systems 
or  have  discharge  points  located  after 
addition  of  significant  amounts  (i.e., 
greater  than  10  percent  by  volume)  of 
non-process  water. 


For  the  data  sets  that  remained,  EPA 
performed  a  detailed  review  of  the  data 
and  all  supporting  documentation 
accompanying  the  data.  This  includes 
both  EPA  sampling  data  and  industry- 
supplied  data  (often  referred  to  as 
industry  self  monitoring  data  (ISMD)). 
EPA  performed  this  review  to  ensure 
that  the  data  were  obtained  during  a 
treatment  system's  normal  operating 
conditions  and  to  ensure  that  the  data 
accurately  reflect  the  performance 
expected  by  the  BAT  treatment  systems. 
Thus.  EPA  excluded  data  that  were 
collected  while  a  facility  was 
experiencing  exceptional  incidents  or 
upsets. 

After  determining  the  data  sets  to  be 
included  to  calculate  LTAs  and 
variability  for  each  technology  option 
under  consideration  for  the  final  rule, 
EPA  applied  further  data  editing  criteria 
on  a  pollutant-by-pollutant  basis.  For 
facilities  where  EPA  possessed  paired 
influent  and  effluent  data,  it  performed 
a  long-term  average  test.  The  test  looks 
at  the  influent  concentrations  to  ensure 
a  pollutant  is  present  at  sufficient 
concentration  to  evaluate  treatment 
effectiveness.  If  a  pollutant  failed  the 
test  (j.e.,  was  not  present  at  a  treatable 
concentration),  EPA  excluded  the  data 
for  that  pollutant  from  its  LTA  and 
variability  calculations.  In  this  manner, 
EPA  would  ensure  that  its  limitations 
resulted  from  treatment  and  not  simply 
the  absence  of  that  pollutant  in  the 
wastestream.  In  many  cases,  however, 
industry  supplied  EPA  with  effluent 
data,  but  not  the  corresponding  influent 
data.  In  these  cases,  EPA  used  the 
effluent  data  without  performing  a  long- 
term  average  test.  EPA  decided  to  use 
these  data  for  two  reasons.  First,  EPA 
wanted  to  include  as  much  data  as 
possible  in  its  calculations.  Second,  the 
vast  majority  of  pollutants  for  which 
industry  supplied  self-monitoring  data 
are  pollutants  regulated  in  the  existing 
iron  and  steel  regulation;  EPA  has 
already  established  the  presence  of  the 
regulated  pollutants  in  treatable  levels 
in  iron  and  steel  wastestreams. 
Therefore.  EPA  is  confident  that  these 
effluent  data  represent  effective 
treatment  and  not  the  absence  of  the 
pollutant  in  the  wastestream. 

Lastly,  in  some  cases,  EPA  also  had 
information  that  the  technology  at  a 
particular  facility,  while  effective 
overall,  was  ineffective  for  individual 
pollutants.  In  these  instances,  EPA 
excluded  the  data  from  that  facility  for 
that  particular  pollutant  only. 

The  Agency  then  used  the  remaining 
data  from  the  facilities  with  the  model 
technology  basis  to  calculate  the  LTA, 
the  associated  daily  and  monthly 
variability  factors,  and  the  limitations. 


Chapter  14  of  the  Technical 
Development  Document  provides  more 
detailed  information  on  EPA's  data 
editing  criteria  and  the  long-term 
average  test.  In  addition,  the  final 
rulemaking  record  contains  supporting 
documentation  on  all  data  exclusions. 

3.  Reassessment  of  Production- 
Normalized  Flows  (PNFs) 

EPA  performed  a  comprehensive 
review  of  the  data  sets  used  and 
analyses  performed  to  determine  the 
model  PNFs.  EPA's  revised  analyses  are 
described  in  Section  13  of  the  TDD, 
with  additional  documentation 
provided  in  the  rulemaking  record.  The 
purpose  of  the  review  was  to  identify 
and  correct  any  errors  in  the  data  sets 
and  to  ensure  that  the  resulting  model 
PNFs  are  technically  achievable  for  all 
facilities  in  each  subcategory  and 
segment.  EPA's  revised  PNF  analyses 
considered  age  of  equipment  and 
facilities,  type  of  process  employed, 
products  produced  (incorporates 
product  quality  needs),  geographic 
location,  non-water  quality  impacts 
(including  air  pollution  regulations  and 
energy),  compliance  costs,  storm  water 
considerations,  and  seasonal  variation. 
EPA  also  considered  combinations  of 
these  factors  and  evaluated  the  pollutant 
control  upgrades  considered  for  each 
facilitv  to  ensure  the  model  PNFs  and 
LTAs  are  technically  feasible  for  all 
facilities  in  each  subcategon,-  and 
segment.  In  addition.  EPA  considered 
whether  any  individual  facilities 
achieve  the  model  PNFs  and  LTAs 
simultaneously,  but  did  not  include  this 
factor  as  a  requirement  in  determining 
the  model  LTAs  and  PNFs. 

For  two  subcategories,  ironmaking 
and  steel  finishing.  EPA's  subsequent 
analyses  concluded  that  the  model  PNFs 
were  not  technically  achievable  for  all 
facilities,  and  this  was  one  factor  in 
EPA's  decision  to  retain  the  existing 
effluent  limitations  guidelines  and 
standards  for  these  subcategories  as 
discussed  in  Sections  VlIl.C  and  VIll.H. 
EPA  also  made  minor  adjustments  to  the 
model  PNFs  for  some  other 
subcategories  and  segments. 

4.  Changes  in  Methodology  for 
Determining  the  Baseline  Loadings  and 
Average  Baseline  Concentrations 

An  important  factor  in  calculating 
current  or  baseline  pollutant  loadings 
for  a  facility  is  the  concentration  of  each 
pollutant  in  a  facility's  discharge.  When 
possible,  EPA  determined  these 
pollutant  concentrations  based  on 
information  reported  by  that  facility. 
However,  EPA  does  not  have  this 
information  for  every  pollutant  at  ever>' 
iron  and  steel  facility.  In  these 
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instances.  EPA  needed  to  develop  a 
methodology  to  estimate  these 
concentrations.  Consequently,  for  each 
subcategory  under  consideration,  where 
site-specific  data  are  available  EPA 
calculated  the  site-specific  baseline 
concentrations  for  each  pollutant  before 
averaging  the  site-specific  values  across 
the  subcategory  to  obtain  the 
subcategor\-specific  average  baseline 
concentrations.  These  values  were  then 
applied  to  facilities  and/or  pollutants 
for  which  EPA  lacked  specific  data.  For 
some  subcategories.  EPA  estimated 
baseline  concentrations  for  different 
technologies,  while  for  others  it 
developed  a  smgle  set  of  concentration 
estimates.  At  the  time  of  the  proposal. 
EPA  eliminated  data  from  facilities  that 
were  used  in  its  LTA  calculations  (i.e., 
"BAT  facilities"),  .'\fter  a  review 
following  the  proposal.  EPA  realized 
that  this  procedure  assumed  that  all 
facilities  for  which  EPA  did  not  have 
specific  pollutant  loading  calculations 
were  performing  at  a  level  less  than 
BAT  EPA's  database  does  not  support 
this  conclusion.  Con.sequentlv.  for  the 
final  rule.  EPA  has  included  all  data, 
including  that  representing  "BAT 
facilities."  in  its  average  pollutant 
baseline  calculations. 

In  addition,  for  the  proposal.  EPA 
estimated  baseline  pollutant 
concentrations  for  indirect  and  direct 
dischargers  separatelv  After  a  review  of 
its  record.  EPA  recognized  that,  except 
for  conventional  pollutants,  effluent 
pollutant  concentrations  are  largely 
dependent  on  the  treatment  technology 
used  rather  than  a  facility's  discharge 
status  This  is  not  the  case  for 
conventional  pollutants,  however, 
because  most  indirect  dischargers  are 
not  required  to  control  or  optimize  their 
treatment  systems  for  the  removal  of 
conventional  pollutants  because  they 
are  treated  by  the  receiving  POTW. 
Consequently,  for  the  final  rule,  e.xcept 
for  conventional  pollutants.  EPA  has  not 
distinguished  between  direct  and 
indirect  discharging  facilities  in 
estimating  baseline  pollutant 
concentrations.  Chapter  11  in  the  TDD 
contains  additional  information  on 
EPA's  pollutant  loadings  and  average 
baseline  concentration  calculations. 

5.  Determination  of  P(3TW  Percent 
Removal  Estimates 

In  its  analyses  at  the  time  of  the 
proposal,  EPA  used  its  traditional 
approach  to  determine  POTW 
performance  (percent  removal)  POTW 
performance  is  a  critical  component  of 
the  pass-through  methodology  EPA  uses 
to  identify  pollutants  to  be  regulated  for 
PSES  and  PSNS.  In  addition,  the 
proposal  discussed  that  EPA  was 


considering  revising  its  traditional 
methodology  for  determining  POTW 
performance.  Specifically,  it  discussed 
and  requested  comment  on  possible 
revisions  to  the  methodology  EPA  uses 
to  calculate  POTW  percent  removals 
using  data  from  the  'Fate  of  Priority 
Pollutants  in  Publically  Owned 
Treatment  Works"  (EPA  440/l-«2/303. 
September  1982).  commonly  referred  to 
as  the  "5()-POTW  Study."  See  65  FR 
82012-82013. 

EPA  received  only  one  comment  on 
the  methodology  changes.  As  these 
changes  would  affect  a  wide  range  of 
industries.  EPA  had  hoped  to  engage  a 
much  broader  audience.  Consequently, 
for  this  final  rule.  EPA  continues  to  use 
its  traditional  approach.  EPA  also 
performed  its  analyses  using  the  revised 
methodology.  EPA  found  that  its 
conclusions  would  be  the  same  using 
either  methodology. 

As  a  further  point  of  clarification. 
EI 'A  also  noticed  the  possible  revisions 
in  its  POTW  performance  methodology 
in  its  proposed  Metal  Products  and 
Machinery  (MP&M)  effluent  guidelines 
and  standards  (b6  FR  424).  EPA  is 
currently  re-visiting  this  issue  for  that 
rulemaking 

VI.  Scope/Applicability  of  the 
Regulation 

The  universe  of  facilities  that  are 
subject  to  40  CFR  part  420  includes 
facilities  engaged  in  iron  and  steel 
making  operations  using  blast  furnaces, 
basic  oxygen  furnaces  (BOFs),  or  electric 
arc  furnaces  (EAFs).  Part  420  also 
applies  to  metallurgical  cokemaking 
facilities  and  stand-alone  facilities 
engaged  in  hot  forming  and/or  finishing 
of  steel.  In  a  change  from  the  1982 
regulations,  today's  rule  also  applies  to 
facilities  engaged  in  other  related 
operations  such  as  direct  iron  reduction, 
forging,  and  iron  briquetting.  On  the 
other  hand,  today's  rule  no  longer 
applies  to  obsolete  operations  such  as 
beehive  cokemaking.  ferromanganese 
blast  furnaces  and  open  hearth  furnaces. 

A  detailed  discussion  of  iron  and  steel 
wastewaters  is  provided  in  Chapter  7  of 
the  TDD.  In  summary,  all  wastewater 
discharged"  to  a  receiving  stream  or 
introduced  to  a  publicly  owned 
treatment  works  from  a  facility  that  is 
within  the  scope  of  one  of  the  subpeirts 
is  subject  to  the  provisions  of  part  420. 
See  40  CFR  420.01(a). 

VII.  Industry  Description 

EPA  estimates  there  are  254  facilities 
owned  by  1 15  companies  in  the  iron 
and  steel  industry.  The  iron  and  steel 
facilities  are  located  throughout  the  U.S. 
with  a  high  concentration  of  integrated 
steelmaking  and  cokemaking  facilities 


in  the  midwest  eind  northeast.  The 
smaller  stand-alone  forming  and 
finishing  facilities  are  generally  located 
near  larger  steel  manufacturing  sites. 

EPA  has  identified  general  processes 
typically  found  at  iron  and  steel 
facilities.  The  following  is  a  brief 
description  of  these  key  manufacturing 
processes. 

Cokemaking 

This  process  turns  carbon  in  raw  coal 
into  metallurgical  coke,  which  is 
subsequently  used  in  the  ironmaking 
process.  There  are  two  types  of 
cokemaking  operations:  By-product  and 
non-recovery.  In  by-product  coke  plants, 
metallurgical  coke  is  produced  by 
distilling  coal  in  refractory-lined,  slot- 
type  ovens  at  high  temperatures  in  the 
absence  of  air.  In  non-recovery  coke 
plants,  coal  is  made  into  coke  in 
negative  pressure,  higher  temperature 
coke  ovens. 

In  by-product  coke  operations,  the 
moisture  and  volatile  components 
generated  from  the  coal  distillation 
process  are  collected  and  processed  to 
recover  by-products,  such  as  crude  coal, 
tars,  light  crude  oil.  etc.  Another  type  of 
cokemaking  process  is  performed  in 
non-recovery  plants.  These  facilities  use 
higher  temperature  ovens  which  destroy 
volatile  organics.  and  they  do  not 
recover  any  by-products.  Furthermore, 
their  negative  pressure  coke  ovens  also 
ensure  nojeakage  of  air  and  smoke  to 
the  atmosphere. 

In  by-product  coke  plants,  wastewater 
such  as  waste  ammonia  liquor  is 
generated  from  moisture  contained  in 
the  coal  charge  to  the  coke  ovens,  and 
some  wastewater  is  generated  from  the 
by-product  recovery  operations.  The 
non-recovery  coke  plants,  on  the  other 
hand,  do  not  generate  any  process 
wastewater. 

Sintering 

Sinter  plants  upgrade  the  iron  content 
of  ores  and  recover  iron  from  a  mixture 
of  wastewater  treatment  sludges,  mill 
scale  from  integrated  steel  mills,  and 
fine  coke  particles  (also  known  as  coke 
breeze)  from  cokemaking  operations.  In 
sinter  plants,  the  iron  source  mixture  is 
combined  with  limestone  and  charged 
to  a  furnace.  Sinter  of  suitable  size  and 
weight  is  formed  for  charging  to  the 
blast  furnace.  Wastewaters  are  generated 
from  wet  air  pollution  control  devices 
on  the  wind  box  and  discharge  ends  of 
the  sinter  furnace.  No  process 
wastewater  is  generated  from  dry  air 
pollution  control  systems. 

Ironmaking 

In  ironmaking,  blast  furnaces  are  used 
to  produce  molten  iron,  which  makes 
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up  about  two-thirds  of  the  charge  to 
basic  oxygen  steelmaking  furnaces.  The 
raw  materials  charged  to  the  top  of  the 
blast  furnace  include  coke,  limestone, 
refined  iron  ores,  and  sinter.  Preheated 
air  is  blown  into  the  bottom  of  the 
furnace  and  exits  the  furnace  top  as 
blast  furnace  gas  in  enclosed  piping. 
The  off-gas  is  cleaned  and  cooled  in  a 
combination  of  dry  dust  catchers  and 
high-energy  venturi  scrubbers.  Direct 
contact  water  used  in  the  gas  coolers 
and  high-energy  scrubbers  comprises 
nearly  all  of  the  wastewater  from 
ironmaking  blast  furnace  operations. 

Steelmaking 

Steelmaking  in  the  United  States  is 
conducted  either  in  basic  oxygen 
furnaces  (BOFs)  or  electric  arc  furnaces 
(EAFs).  BOFs  are  typically  used  for  high 
tonnage  production  of  carbon  steels  at 
integrated  mills,  while  EAFs  are  used  to 
produce  carbon  steels  and  low  tonnage 
alloy  and  specialty  steels  at  non- 
integrated  mills. 

Integrated  steel  mills  use  BOFs  to 
refine  a  metallic  charge  consisting  of 
approximately  two-thirds  molten  iron 
and  one-third  steel  scrap.  Off-gases  from 
the  furnace  are  controlled  by  one  of 
three  wet  air  pollution  control  methods: 
Semi-wet,  wet-open,  and  wet- 
suppressed.  Wastewaters  are  generated 
from  the  wet  air  pollution  control 
devices.  On  the  other  hand,  non- 
integrated  mills  use  EAFs  to  melt  and 
refine  a  metallic  charge  of  scrap  steel.  In 
addition,  most  mills  operate  EAFs  with 
dry  air  cleaning  systems,  which  produce 
no  process  wastewater  discharges.  There 
are  a  small  number  of  wet  and  semi-wet 
systems. 

Vacuum  Degassing/Ladle  Metallurgy 

Vacuum  degassing  is  a  batch  process 
where  molten  steel  is  subjected  to  a 
vacuum  for  composition  control, 
temperature  control,  deoxidation, 
degassing,  decarburization,  and  the 
removal  of  impurities  from  the  steel. 
Oxygen  and  hydrogen  are  the  principal 
gases  removed  from  the  steel.  In  most 
degassing  systems,  the  vacuum  is 
provided  by  barometric  condensers; 
thus,  direct  contact  between  the  gases 
and  the  barometric  water  occurs. 

Likewise,  ladle  metallurgy  is  also  a 
batch  process  where  molten  steel  is 
refined  in  addition  to,  or  in  place  of, 
vacuum  degassing.  These  operations 
include  argon  bubbling,  argon-oxygen 
decarburization  (AOD),  electroslag 
remelting  (ESR),  and  lance  injection. 
These  additional  refining  operations  do 
not  generate  any  process  water. 


Casting 

This  process  continuously  casts  the 
molten  steel  into  semi-finished  shapes 
after  the  vacuum  degassing  and/or  ladle 
metallurgy  processes.  The  continuous 
casting  machine  includes  a  receiving 
vessel  for  molten  steel,  water-cooled 
molds,  secondary  cooling  water  sprays, 
containment  rolls,  oxygen-acetylene 
torches  for  cutoff,  and  a  runout  table. 
Wastewater  is  generated  by  a  direct 
contact  water  system  used  for  spray 
cooling  and  for  flume  flushing  to 
transport  scale  from  below  the  caster 
runout  table.  The  other  main  casting 
operation  type  is  ingot  casting,  in  which 
molten  steel  is  poured  into  ingot  molds. 

Hot  Forming 

In  this  process,  ingots,  blooms,  billets, 
slabs,  or  rounds  are  heated  to  rolling 
temperatures  so  that  the  products  will 
form  under  mechanical  pressure  into 
semi-finished  shapes  for  further  hot  or 
cold  rolling  or  as  finished  shapes. 
Process  water  is  used  for  scale  breaking, 
flume  flushing,  and  direct  contact 
cooling. 

Salt  Bath  Descaling 

Oxidizing  and  reducing  molten  salt 
baths  are  used  to  remove  heavy  scale 
from  specialty  and  high-alloy  steels. 
Process  wastewaters  originate  from 
quenching  and  rinsing  operations 
conducted  after  processing  in  the 
molten  salt  baths.  Electrolytic  sodium 
sulfate  descaling  is  performed  on 
stainless  steels  for  essentially  the  same 
purposes  as  salt  bath  descaling. 

Acid  Pickling 

Solutions  of  various  acids  are  used  to 
remove  oxide  scale  from  the  surfaces  of 
semi-finished  products  prior  to  further 
processing  by  cold  rolling,  cold 
drawing,  and  subsequent  cleaning  and 
coating  operations.  Process  wastewaters 
include  spent  pickling  acids,  rinse 
waters,  and  pickling  line  fume  scrubber 
water. 

Cold  Forming 

Cold  forming  is  conducted  on  hot 
rolled  and  pickled  steels  at  ambient 
temperatures  to  impart  desired 
mechanical  and  surface  properties  in 
the  steel.  Process  wastewater 
characteristics  result  from  using 
synthetic  or  animal-fat  based  rolling 
solutions,  many  of  which  are 
proprietary. 

Hot  Coating 

This  process  immerses  pre-cleaned 
steel  into  baths  of  molten  metal.  Hot 
coating  is  typically  used  to  improve 
resistance  to  corrosion,  and  for  some 
products,  to  improve  appearance  and 


ability  to  hold  paint.  Wastewaters  result 
principally  from  cleaning  operations 
prior  to  the  molten  bath. 

Direct-Reduced  Ironmaking  IDRII 

This  process  produces  relatively  pure 
iron  by  reducing  iron  ore  in  a  furnace 
below  the  melting  point  of  the  iron 
produced.  DRI  is  used  as  a  substitute  for 
scrap  steel  in  non-integrated 
steelmaking  process  to  minimize 
contaminant  levels  in  the  melted  sted 
and  to  allow  economic  steel  production 
when  market  prices  for  scrap  are  high. 
Process  wastewaters  are  generated  from 
air  pollution  control  devices. 

Briquetting 

This  process  of  agglomeration  forms 
materials  into  discrete  shapes  of 
sufficient  size,  strength,  and  weight  so 
that  the  material  can  serve  as  feed  f(jr 
subsequent  processes.  Briquetting  does 
not  generate  process  wastewater. 

Forging 

This  is  a  hot  forming  operation  in 
which  a  metal  piece  is  shaped  by 
hammering  or  by  processing  in  a 
hydraulic  press.  Process  wastewaters  are 
generated  from  direct  contact  cooling 
water. 

The  data  collected  for  this  rulemaking 
indicate  that,  in  the  past  25  years,  much 
of  the  steel  manufacturing  industry  has 
shifted  from  generally  larger,  older 
integrated  facilities  to  newer,  smaller 
non-integrated  facilities.  In  addition, 
there  is  a  substantial  trend  toward  the 
establishment  of  specialized,  stand- 
alone finishing  facilities  that  process 
semi-finished  sheet,  strip,  bars,  and  rods 
obtained  from  integrated  or  non- 
integrated  facilities. 

Of  the  254  iron  and  steel 
manufacturing  facilities,  approximately 
133  discharge  directly  to  surface  waters 
of  the  U.S..  70  discharge  indirectly  to 
POTWs,  and  56  facilities  achieve  zero 
discharge  (either  because  they  do  not 
generate  process  wastewater  or  because 
thev  dispose  of  their  process  wastewater 
through  underground  injection  or  other 
methods  not  directly  involving  waters  of 
the  United  States).  Some  facilities  may 
discharge  both  directiv  to  surface  waters 
of  the  U.S.  and  to  POTWs.  In  1997, 
process  wastewater  discharges  ranged 
from  less  than  200  gallons  per  day  for 
a  stand-alone  finisher  to  more  than  50 
million  gallons  per  day  for  a  larger 
integrated  facility. 

Vm.  The  Final  Regulation 

For  a  detailed  discussion  of  all 
technology  options  considered  in  the 
development  of  today's  final  rule,  see 
the  proposal  (65  FR  at  81982-82096) 
and  Chapter  9  of  the  TDD. 
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Based  on  the  record  before  it,  EPA  has 
determined  that  each  model  technology 
EPA  has  chosen  as  a  Uasis  for  today's 
revist'd  BAT  and  PSES  iiiiutatii)ns  is 
technicallv  availabli'  EPA  has  also 
determined  that  each  is  einnomicallv 
achie\able  for  the  segment  to  which  it 
appli"s  Further,  EPA  has  determined, 
tor  th^•  reasons  set  forth  in  this  section, 
that  none  of  the  chosen  technologies  has 
unacceptable  adverse  non-water  qualitv 
environmental  inipa(  ts   FinalK  .  EPA 
has  determined  that  each  chosen 
technology  ac  hieves  greater  pollutant 
removals  than  any  other  economically 
achievable  technolrjgy  considered  by 
EPA  and.  for  that  reason,  also  represents 
the  best  technology  among  those 
{(insidered  for  the  particular  segment 
EPA  also  considered  the  age.  size, 
processes,  and  other  engineering  factors 
pertinent  to  facilities  in  the  proposed 
segments  for  the  purpose  of  evaluating 
the  technology  options.  None  of  these 
factors  provides  a  basis  for  selecting 
different  technologies  than  those  EPA 
has  selected  as  its  model  BAT  and  PSES 
technologies  for  today's  rule. 

In  selecting  its  NSPS  technologies  for 
the  segments  and  subcategories  being 
revised  today.  EPA  i;onsidered  all  of  the 
factors  specified  in  CWA  Section  306. 
including  the  cost  of  achieving  effluent 
reductions.  The  NSPS  technologies  for 
these  segments  are  presentiv  being 
employed  at  facilities  in  each  segment 
of  these  subcategories  Therefore.  EPA 
has  concluded  that  such  costs  do  not 
present  a  barrier  to  entrv  The  Agency 
also  considered  energy  requirements 
and  other  non-water  quality 
environmental  impacts  for  the  NSPS 
options  and  concluded  that  these 
impacts  are  acceptable.  EPA  therefore 
concluded  that  the  NSPS  technology 
bases  chosen  for  these  segments 
constitute  the  best  available 
demonstrated  control  technology  for 
those  segments.  (These  findings  also 
apply  to  the  PSNS  for  these  segments.) 

EPA  IS  making  no  changes  to  the  BPT 
and  BCrr  limitations  previously 
promulgated  for  part  420.  except  for 
revisions  to  BPT  and  BCT  limitations  for 
semi-wet  BOF  operations  and  the 
deletion  of  limitaticms  for  obsolete 
operations  (beehive  cok.emak.ing  in  the 
cokemaking  subcategorv . 
ferromanganese  blast  furnaces  in  the 
ironmaking  subcategory,  and  open 
hearth  furnace  operations  in  the 
steelmaking  subcategory)  Similarly, 
EPA  is  retaining,  bv  cross  referenc  e  to 
title  40  of  the  Code  of  Federal 
Regulations,  revised  as  of  [uly  1.  2001. 
the  NSPS  promulgated  in  1982  in 
Subparts  A  and  B  for  new  sources  that 
commenced  discharge  after  November 
19.  2012  but  before  November  18,  2002. 


provided  that  the  new  source  was 
constructed  to  meet  those  new 
standards.  EPA  is  also  retaining  by  cross 
reference,  the  pretreatment  standards  for 
new  sources  previously  promulgated  for 
Subparts  A  and  B  for  facilities 
constructed  between  November  19,  2012 
and  November  18.  2002.  except  that 
EPA  is  rescinding  the  pretreatment 
standards  for  phenols  for  Subpart  A 
bee  .lust*  EPA  has  determined  in  this 
rulemaking  that  phenol  (measured  as 
4A,\PT  does  not  pass  through  with 
respec  t  to  the  cokt^making  subcategory 

This  implements  the  provisions  of 
CWA  Section  :i06(d).  which  provides 
that  new  sources  mav  not  be  regulated 
to  achieve  more  stringent  technology- 
h.ist>d  limitations  (e.g..  revised  BAT)  for 
pollutants  regulated  by  NSPS  for 
approximatelv  ten  vears  following 
completion  of  construction.  EPA's 
regulations  at  40  CFR  122.29(d)(1) 
specify  the  precise  duration  of  this  grace 
period.  Thereafter,  the  discharger  is 
subject  to  anv  more  stringent  applicable 
BPT/BCT/BAT  limitations.  This  means 
that  facilities  currently  subject  to  the 
1982  NSPS  or  PSNS  remain  subject  to 
those  standards  during  a  ten-vear  period 
beginning  on  the  date  of  completion  of 
the  new  source  or  during  the  pi'riod  of 
depreciation  or  amortization  of  such 
facility,  whichever  period  ends  first. 
After  such  time,  the  BAT  and  PSES 
limitations  promulgated  today  apply  to 
those  dischargers  for  toxic  and 
nonconventional  pollutants.  For  direct 
dischargers,  limitations  on  conventional 
pollutants  will  be  based  on  the  formerly 
promulgated  BPT/BCT  limitations 
corresponding  to  the  BPT/BCT  segment 
applicable  to  the  discharger  or  on  the 
1982  NSPS  for  conventional  pollutants, 
whichever  is  more  stringent. 

A   Cokf^makin^  Suhcategon' 

EPA  is  promulgating  limits  and 
standards  for  two  .segments  within  the 
cokemaking  subcategory:  by-products 
recovery  cokemaking.  and  non-recovery 
cokemaking  EPA  is  also  removing  the 
beehive  cokemaking  segment  from  the 
cokemaking  subcategory  because  the 
beehive  process  of  cokemaking  is 
obsolete  and  has  not  been  used  in  the 
United  States  for  over  25  years. 

1 .  Best  Practicable  Control  Technology 

(BPT) 

EP.^  is  not  revising  any  existing  BPT 
limitations  for  the  by-products  recovery' 
segment  of  this  subcategory  (which  in 
the  1982  regulation  was  divided 
between  "iron  and  stetd  "  and 

merchant  '  coke  plants).  EPA  did  not 
propose  such  revisions,  but  did  solicit 
comment  on  the  issue  in  the  notice.  EPA 
received  no  comment  on  the  issue,  so 


EPA  is  not  revising  the  existing  BPT 
limitations. 

EPA  is  establishing  BPT  limitations 
for  the  non-recovery  segment  of  the 
cokemaking  subcategory.  These 
limitations  are:  no  discharge  of  process 
wastewater  pollutants.  See  Chapter  7.1.1 
of  the  TDD  for  more  information  about 
what  constitutes  process  wastewater  for 
this  segment.  Because  non-recovery 
cokemaking  operations  do  not  generate 
any  process  wastewater,  the  Agency 
concludes  that  non-recovery 
cokemaking  operation  itself  represents 
the  best  practicable  technology 
currently  available  and  that  no 
discharge  of  process  wastewater 
pollutants  is  a  reasonable  BPT 
limitation.  For  the  same  reason,  the 
Agency  concludes  that  there  are  no 
costs  associated  with  achie\'ing  this 
limitation,  and  expects  that  no 
additional  pollutant  removals 
attributable  to  this  segment  will  occur. 

2.  Best  Conventional  Pollutant  C^ontrol 
Technology  (BCT) 

In  deciding  whether  to  adopt  different 
BCT  limits,  EPA  considered  whether 
there  are  technologies  that  achieve 
greater  removals  of  conventional 
pollutants  than  adopted  for  BPT.  and 
whether  those  technologies  are  cost- 
reasonable  under  the  standards 
established  by  the  CWA.  and 
implemented  through  regulation.  EPA 
generally  refers  to  the  decision  criteria 
as  the  "BCT  cost  test."  EPA  is  not 
revising  any  existing  BCT  limitations  for 
the  by-products  recovery  segment  of  this 
subcategory  (which  in  the  1982 
regulation  was  divided  between  "iron 
and  steel"  and  "merchant"  coke  plants) 
because  there  are  no  technologies  that 
achieve  greater  removals  of 
conventional  pollutants  than  the 
technology  basis  for  the  current  BPT 
and  pass  the  BCT  cost  test. 

For  the  non-rt?covery  segment  of  this 
subcategory,  EPA  identified  no 
technologies  that  can  achieve  greater 
removals  of  conventional  pollutants 
than  those  that  are  the  basis  for  BPT 
[i.e..  the  non-recovery  cokemaking 
operations  resulting  in  no  discharge) 
and.  therefore,  it  cannot  perform  the 
BCT  cost  test.  Accordingly,  EPA  is 
adopting  BCT  effluent  limitations  equal 
to  the  BPT  effluent  limitations  for  the 
non-recovery  segment  of  this 
subcategory. 

.3.  Best  Available  Technology 
Economically  Achievable  (BAT) 

EPA  is  establishing  BAT  limits  for 
both  the  by-products  recovery  and  for 
the  non-recovery  segments  of  the 
cokemaking  subcategory. 

a.  By-products  recovery  segment. 
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For  this  segment,  EPA  is  today 
establishing  BAT  limits  for  five 
pollutants:  ammonia-N,  benzo(a)pyrene, 
cyanide,  naphthalene,  and  phenols 
(4AAP).  EPA  is  eliminating  the  1982 
BAT  limitations  for  benzene  because 
control  of  naphthalene  and 
benzo(a]pyrene  should  ensure  adequate 
removal  of  benzene.  EPA  is 
promulgating  revised  BAT  limitations 
for  phenols  {4AAP),  rather  than 
establishing  BAT  limitations  for  phenol 
(GC/MS),  as  described  in  Section  V.A.4. 
In  addition,  in  a  change  from  proposal, 
EPA  is  not  promulgating  BAT 
limitations  for  this  segment  for 
thiocyanate,  mercury,  or  selenium 
because  information  in  the  record  shows 
that  the  technology  basis  for  this 
segment  would  not  result  in  consistent 
removal  of  these  pollutants,  and  EPA 
has  identified  no  other  available  and 
economically  achievable  technology 
that  will  do  so.  Therefore,  at  this  time, 
these  pollutants  are  not  amenable  to 
categorical  regulations.  Also,  EPA  is  not 
promulgating  BAT  limitations  for  this 
segment  for  total  recoverable  chlorine 
(TRC).  EPA  had  proposed  to  regulate 
this  parameter  because  TRC  monitoring 
can  ensure  correct  operation  of  alkaline 
chlorination  systems.  However,  alkaline 
chlorination  is  not  a  component  of  the 
technology  basis  for  the  limits  of  this 
segment;  therefore,  limitations  on  TRC 
are  no  longer  necessary  to  reflect  the 
application  of  the  model  technology. 

The  technology  basis  for  these  BAT 
limits  is  cokemaking  option  BATl:  oil 
and  tar  removal,  equalization,  fixed  and 
free  ammonia  stripping,  heat  exchanger, 
equalization  tank,  biological  treatment 
with  nitrification  followed  by  secondary' 
clarification,  and  sludge  dewatering.  (In 
the  proposal,  EPA  described  the  heat 
exchanger  component  of  this  treatment 
train  as  temperature  control.  Similarly. 
EPA  had  described  today's  biological 
treatment  component  as  single-stage 
biological  treatment  with  nitrification 
followed  by  secondary  clarification.  In 
each  instance,  only  the  names  are 
different;  these  technologies  at  proposal 
and  final  are  substantially  identical.) 

The  BAT  technology  chosen  for  this 
rule  is  a  different  technology  from  the 
technology  for  this  segment  proposed  in 
2000.  In  2000,  the  proposed  technology 
basis  for  the  BAT  limits  was  BAT3.  and 
consisted  of  the  BATl  technology  plus 
breakpoint  chlorination  (EPA 
erroneously  referred  to  this  technology 
component  as  alkaline  chlorination  in 
the  proposal)  prior  to  biological 
treatment  with  nitrification.  (Prior  to 
proposal,  EPA  had  also  considered  two 
other  technology  options — BAT2  and 
BAT4 — but  rejected  them  for  reasons  set 
forth  in  the  proposal  preamble  at  65  FR 


at  82016-82017.)  EPA  has  rejected 
BAT3  because  it  is  not  economically 
achievable.  EPA  projects  that  two 
closm-es  and  500  job  losses  would 
result. 

The  Agency  has  now  concluded  that 
the  BATl  treatment  system  represents 
the  best  available  technology 
economically  achievable  for  this 
segment  of  this  subcategory.  There  are 
several  reasons  supporting  this 
conclusion.  First,  the  BATl  technology 
is  readily  available  to  all  cokemaking 
facilities.  Approximately  75%  of  the 
facilities  in  this  segment  currently  use 
it.  Second,  the  BATl  technology  will 
ensure  a  high  level  of  removal  of  all 
cokemaking  pollutants  of  concern.  Well- 
operated  free  and  fixed  ammonia  stills 
will  remove  gross  amounts  of  ammonia- 
N.  cyanide,  and  many  organic  pollutants 
while  biological  treatment  with 
nitrification  followed  by  secondary 
clarification  will  remove  more 
ammonia-N,  phenols  (4AAP).  and  other 
organic  constituents  of  the  wastewater 
to  low  levels.  Third,  adoption  of  this 
level  of  control  would  represent  a 
significant  reduction  in  conventional, 
nonconventional.  and  toxic  pollutants 
discharged  into  the  environment  by 
facilities  in  this  subcategory.  Even 
though  75%  of  the  facilities  currently 
employ  this  technology,  EPA  predicts 
significant  removals  attributable  to  this 
rule  because  today's  limitations  reflect 
substantial  improvements  in  how  these 
technology  components  are  designed 
and  operated.  Finally,  EPA  has 
evaluated  the  economic  impacts 
associated  with  this  technology  and 
found  it  to  be  economically  achievable. 

b.  Non-recovery  cokemaking. 

EPA  is  adopting  BAT  limitations  for 
the  non-recovery  segment  of  the 
cokemaking  subcategory  based  on  the 
same  technologies  selected  as  the  basis 
for  BPT  for  this  segment.  These 
limitations  are:  no  discharge  of  process 
wastewater  pollutants.  See  Chapter  7.1.1 
of  the  TDD  for  more  information  about 
what  constitutes  process  wastewater  for 
this  segment.  EPA  identified  no 
technologies  that  can  achieve  greater 
removals  of  toxic  and  non-conventional 
pollutants  than  those  that  are  the  basis 
for  BPT  [i.e..  the  non-recovery 
cokemaking  operations  resulting  in  no 
discharge.)  EPA  has  also  determined 
that  this  basis  is  economically 
achievable,  because  no  facilities 
currently  discharge  process  wastewater 
pollutants.  Therefore,  EPA  is 
promulgating  BAT  limitations  equal  to 
BPT. 

4.  New  Source  Performance  Standards 
(NSPS) 
a.  By-products  recovery'  segment. 


For  the  by-products  recovery  segment 
of  the  cokemaking  subcategory,  EPA  is 
promulgating  NSPS  that  would  control 
the  same  conventional,  priority,  and 
non-conventional  pollutants  controlled 
at  the  BPT.  BCT.  and  BAT  levels.  The 
technology  basis  for  NSPS  for  this 
segment  is  BATl:  oil  and  tar  removal, 
equalization,  fixed  and  free  ammonia 
stripping,  heat  e.xchanger,  equalization 
tank,  biological  treatment  with 
nitrification  followed  by  secondary 
clarification,  and  sludge  dewatering. 
The  technologies  available  to  control 
pollutants  at  existing  facilities  are  also 
available  to  new  facilities.  EPA  rejected 
BAT3  as  a  basis  for  NSPS  because  it 
determined  that  the  costs  associated 
with  this  technology  were  n(jt 
reasonable.  EPA  considers  BATl  as  the 
"best"  demonstrated  technology  for  new 
sources  in  the  by-product  segment  of  the 
subcategory.  EPA  concluded  that  the 
chosen  technology  does  not  pre.sent  a 
barrier  to  entry  because  75%  of  existing 
facilities  currently  employ  the 
technology.  The  Agency  considered 
energy  requirements  and  other  non- 
water  quality  environmental  impacts 
and  found  no  basis  for  any  different 
standards  than  the  selected  NSPS. 
Therefore.  EPA  is  promulgating  NSPS 
for  the  by-products  recovery 
cokemaking  segment  that  are  identical 
to  BAT  for  toxic  and  non-conventional 
pollutants,  while  also  promulgating 
TSS,  oil  and  grease  (measured  as  HEM), 
and  pH  limitations,  using  the  same 
technology  basis. 

b.  Non-recovery  segment. 

EPA  is  promulgating  NSPS  limitations 
for  the  non-recovery  segment  of  the 
cokemaking  subcategory  based  on  the 
same  technologies  selected  as  the  basis 
for  BPT  for  this  segment.  These 
limitations  are:  no  discharge  of  process 
wastewater  pollutants.  See  Chapter  7.1 .1 
of  the  TDD  for  more  information  about 
what  constitutes  process  wastewater  ior 
this  segment.  Because  non-recovery 
cokemaking  operations  do  not  generate 
any  process  wastewater,  EPA  has 
determined  that  the  technology  basis  for 
today's  NSPS  does  not  present  a  barrier 
to  entry,  and  that  there  will  be  no 
additional  energy  requirements  or  non- 
water  quality  environmental  impacts. 

5.  Pretreatment  Standards  for  Existing 
Sources  (PSES) 

a.  By-products  recovery  segment. 

Based  on  EPA's  evaluation  of  pass- 
through  potential.  EPA  is  promulgating 
PSES  for  three  pollutants:  ammonia-N. 
cyanide,  and  naphthalene.  EPA  has 
determined  that  each  of  these  pollutants 
would  pass  through.  EPA  had  proposed 
to  establish  PSES  for  this  segment  for 
thiocyanate,  selenium,  and  phenol.  The 
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Agency  is  not  promulgating  PSES  limits 
for  thiocvanate  or  selenium  for  the 
reasons  discussed  in  connection  with 
BAT.  EPA  IS  not  establishing  PSES  for 
phenol  in  this  segment  because,  upon 
re-evaluating  the  data.  EPA  concluded 
that  phenolic  compounds  in 
cokeraaking  wastewaters  do  not  pass 
through.  For  additional  discussion  on 
phenol,  see  66  FR  10257  and  Section 
VA3. 

For  naphthalene,  EPA  has  selected 
100  ng/L  and  83  1  ^g/L  as  the 
concentration-based  values  used  for 
todays  production-normalized  daily 
maximum  standard  and  monthly 
average  standard,  respectively  EPA  has 
determined  that  well-operated  facilities 
should  be  capable  of  operating  well 
below  these  levels  based  on  the  data 
EPA  obtained  from  mills  employing  the 
model  technology  When  naphthalene 
was  detected,  all  samples  were  at  or 
below  33  Hg/L.  However,  naphthalene 
was  not  detected  in  all  samples  This  is 
because  of  analytical  difficulties  caused 
bv  interferences  from  high  levels  of 
phenol  in  the  samples.  Although  the 
laboratory  overcame  the  interferences  in 
the  five  samples  for  one  episode  and 
succeeded  in  achieving  values  close  to 
the  minimum  level  of  10  ng/L  specified 
in  the  analytical  method,  for  the  other 
EPA  sampling  episode,  it  could  not  do 
so  for  two  samples.  Rather,  in  order  to 
overcome  the  interferences,  the 
laboratory  diluted  two  of  the  five 
samples  for  analysis;  this  resulted  in  a 
sample-specific  minimum  level  of  100 
Hg/L  for  each  diluted  sample  While 
there  was  no  evidence  of  any 
chromatographic  peaks  fcjr  naphthalene 
in  the  chromatograms  associated  with 
the  two  diluted  samples,  the  best  that 
EPA  can  say  with  a  high  degree  of 
confidence  is  that  the  naphthalene 
concentrations  were  between  zero  (i.e., 
not  present)  and  100  ng/L  for  these  two 
samples.  In  order  to  demonstrate 
compliance  with  the  naphthalene 
standard,  a  sample  would  have  to  be 
analyzed  with  a  sample-specific 
minimum  level  of  at  or  below  the 
standard   Because  EPA  could  not 
overcome  the  phenol  interferences 
without  diluting  the  two  samples,  EPA 
cannot  say  with  confidence  that 
naphthalene  samples  can  be  analyzed 
with  a  sample-specific  minimum  level 
of  less  than  100  ^g/L  in  every  case.  For 
this  reason.  EPA  has  determined  that 
100  tig/L  should  be  the  concentration- 
basis  of  today's  daily  maximum 
standard.  EPA  also  has  determined  that 
the  concentration-based  monthly 
average  standard  could  be  less  than  100 
Hg/L,  because  EPA  assumes  that  the 
facilities  will  monitor  for  naphthalene 


more  than  once  a  month.  (In  fact.  EPA 
has  assumed  that  facilities  will  monitor 
four  times  a  month  and  has  accounted 
for  those  costs  in  this  rule.)  EPA  expects 
that  laboratories  will  usually  be  able  to 
measure  at  levels  lower  than  100  ^g/L, 
because  most  of  the  data  supporting  the 
standards  demonstrated  that 
laboratories  could  overcome 
interferences  in  the  samples.  Thus,  it 
has  established  a  value  at  83.1  ng/L  as 
the  concentration-basis  for  the  monthly 
average  standard.  Section  14  of  the  TDD 
describes  (he  derivation  of  the 
conc:entration-based  monthly  average 
standard  from  the  daily  maximum 
standard.  See  Section  4  of  the  TDD  for 
a  discussion  of  reducing  interferences. 

EPA  recognizes  that  today's  value  of 
100  ng/I.  for  the  daily  maximum 
standard  for  naphthalene  is 
considerably  less  than  the 
concentration-basis  for  the  proposed 
standard  of  2030  ^g/L.  Upon  review  of 
the  proposed  standards,  EPA 
determined  that  some  data  should  be 
excluded  for  various  reasons  (see  DCN 
ISloaitt  in  section  14.10  of  the  record) 
inchnling  data  that  were  in  excess  of  the 
facility's  permit  and  therefore  would  be 
inappropriate  to  use  in  developing 
national  standards. 

EPA  is  promulgating  R6ES  for  by- 
products recovery  cokemaking  based  on 
option  PSESl:  tar/oil  removal, 
equalization,  free  and  fixed  ammonia 
stripping.  This  is  one  of  two  options 
EPA  i:o-proposed  in  2000.  The  other  co- 
proposed  option,  PSEvS3,  consisted  of 
PSESl  plus  an  equalization  tank, 
biological  treatment  with  nitrification 
followed  by  secondary  clarification,  and 
sludge  dewatering.  Option  PSES3  is 
identical  to  option  BATl  that  serves  as 
the  basis  for  the  BAT  limitations 
adopted  today  While  PSES3/BAT1 
would  achieve  greater  removals  than 
PSESl,  EPA  has  rejected  it  as  the  basis 
for  PSES  because  it  is  not  economically 
achievable.  EPA  estimated  that  costs 
associated  with  PSES3  would  cause  an 
adverse  economic  impact  on  two 
facilities,  resulting  in  closures  and/or 
job  losses.  Because  there  are  only  eight 
indirectly  discharging  by-products 
recovery  cokemaking  facilities  in  the 
nation,  EPA  determined  that  this 
predicted  closure — representing  25%  of 
the  related  universe — was  significant  in 
this  case.  See  Section  X  for  more  detail 
on  the  economic  analysis. 

Today,  the  Agency  concludes  that 
PSESl  represents  the  most  appropriate 
basis  for  pretreatment  standards  for  the 
following  reasons.  First,  option  PSESl, 
in  combination  with  treatment 
occurring  at  the  receiving  POTWs.  will 
substantially  reduce  the  levels  of  all 
cokemaking  pollutants  of  concern.  Well- 


operated  free  and  fixed  ammonia  stills 
will  remove  gross  amounts  of  ammonia- 
N.  cyanide,  and  some  organic  pollutants 
such  as  the  volatile  and  semi-volatile 
organic  compounds,  while  the  activated 
sludge  biological  treatment  at  the 
POTWs  will  remove  additional 
ammonia-N.  cyanide,  naphthalene,  and 
the  other  organic  constituents  of  the 
wastewater  to  low  levels.  Second,  EPA 
has  considered  the  compliance  costs 
associated  with  this  option  and 
determined  they  are  economically 
achievable. 

In  today's  action,  EPA  is  also 
establishing  a  mechanism  by  which  by- 
product cokemaking  facilities 
discharging  to  POTWs  with  nitrification 
capability  would  not  be  subject  to  the 
pretreatment  standard  for  ammonia-N. 
This  is  because  EPA  has  determined 
that  ammonia-N  does  not  pass  through 
such  POTWs.  See  Section  V.A.8  for 
more  details. 

b.  Non-recovery  segment. 

Based  on  EPAs  evaluation  of  pass- 
through  and  EPA's  recognition  that  no 
process  wastewater  is  generated  in 
connection  with  non-recovery 
cokemaking.  EPA  is  today  promulgating 
PSES  limitations  for  the  non-recovery 
segment  of  the  cokemaking  subcategory 
based  on  the  same  technologies  selected 
as  the  basis  for  BPT/BAT  for  this 
segment.  These  standards  are:  No 
discharge  of  process  wastewater 
pollutants.  There  are  no  incremental 
costs  associated  with  compliance,  and 
therefore,  no  economic  impacts. 
Consequently,  EPA  has  determined  the 
technologies  are  economically 
achievable. 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

a.  By-products  Recovery  Segment. 

EPA  is  today  establishing 
pretreatment  standards  for  new  sources 
for  four  pollutants:  Ammonia-N. 
cyanide,  naphthalene,  and 
benzo(a)pyrene.  The  technology  basis 
for  these  standards  is  PSES3.  EPA 
considered  the  cost  of  PSES3  technology 
for  new  facilities  in  this  segment.  EPA 
concluded  that  such  costs  are  not  so 
great  as  to  constitute  a  barrier  to  entry, 
as  demonstrated  by  the  fact  that  three  of 
the  eight  currently  operating  indirect 
discharging  facilities  are  using  these 
technologies.  The  Agency  considered 
energy  requirements  and  other  non- 
water  quality  environmental  impacts 
and  found  no  basis  for  any  different 
standards  than  the  selected  PSNS. 

In  todays  action,  EPA  is  also 
establishing  a  mechanism  by  which  by- 
product cokemaking  facilities 
discharging  to  POTWs  with  nitrification 
capability  would  not  be  subject  to  the 
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pretreatment  standard  for  ammonia-N. 
This  is  because  EPA  has  determined 
that  ammonia-N  does  not  pass  through 
such  POTWs.  See  Section  V.A.8  for 
more  details. 

b.  Non-recovery  segment. 

Based  on  EPA's  evaluation  of  pass- 
through  and  EPA's  recognition  that  no 
process  wastewater  is  generated  in 
connection  with  non-recovery 
cokemaking,  EPA  is  today  promulgating 
PSNS  for  the  non-recovery  segment  of 
the  cokemaking  subcategory  based  on 
the  same  technologies  selected  as  the 
basis  for  PSES  for  this  segment.  These 
standards  are:  No  discharge  of  process 
wastewater  pollutants.  Because  non- 
recovery  cokemaking  operations  do  not 
generate  any  process  wastewater.  EPA 
has  determined  that  the  technology 
basis  for  today's  PSNS  does  not  present 
a  barrier  to  entry,  and  that  there  will  be 
no  additional  energy  requirements  or 
non-water  quality  environmental 
impacts. 

B.  Sintering  Subcategory 

Today,  EPA  is  promulgating  an 
effluent  limitations  guideline  and 
standard  for  one  parameter,  2,3,7.8- 
TCDF,  for  sintering  operations  with  wet 
air  pollution  control  systems  in  this 
subcategory,  establishing  a  mechanism 
by  which  sintering  facilities  discharging 
to  POTWs  with  nitrification  capability 
would  not  be  subject  to  the  pretreatment 
standard  for  ammonia-N,  and  otherwise 
leaving  unchanged  existing  limits  and 
standards  for  all  other  parameters.  This 
is  a  change  from  what  was  proposed  in 
October  2000. 

In  October  2000,  EPA  proposed 
combining  the  sintering  and  ironmaking 
subcategories  from  the  1982  regulation 
into  a  single  subcategory  to  be  known  as 
ironmaking,  with  a  single  treatment 
technology  basis.  EPA  proposed  these 
changes  because  survey  responses 
indicated  that  facilities  with  both 
operations  on  site  tended  to  commingle 
their  wastewaters  before  treatment.  EPA 
also  judged  at  that  time  that  because 
wastewater  characteristics  of  the  two 
subcategories  were  similar,  further 
subcategorization  was  unnecessary.  The 
subcategory,  however,  was  divided  into 
"blast  furnace"  and  "sinter"  segments  to 
take  into  account  differences  in  the 
production-normalized  flow  rates  used 
to  develop  the  proposed  effluent 
limitations  guidelines  and  standards. 
With  the  exception  of  cooling  towers, 
which  apply  to  blast  furnace  operations 
only,  EPA  considered  the  same 
technologies  for  both  segments.  The 
basis  for  the  proposed  ironmaking  limits 
and  standards  for  the  sintering  segment 
with  wet  air  pollution  control  system 
was:  Solids  removal  with  high-rate 


recycle  and  metals  precipitation, 
alkaline  chlorination,  and  mixed-media 
filtration  of  blowdown  wastewater.  This 
was  known  as  Ironmaking  BATl.  At  the 
time,  EPA  determined  that  the  option 
was  technically  and  economically 
achievable. 

In  addition,  EPA  had  proposed  to 
regulate  phenol  instead  of  the  group 
parameter  phenol  (measured  at  4AAP). 
EPA  had  also  proposed  to  add  2,3,7.8- 
TCDF  to  the  list  of  regulated  parameters 
for  sintering  operations  with  wet  air 
pollution  control  systems  and  for  blast 
furnace  segment  where  the  wastewater 
is  co-treated  with  sintering  wastewater. 
Finally.  EPA  had  proposed  that 
sintering  facilities  would  need  to  meet 
the  proposed  total  residual  chlorine 
(TRC)  limitation  only  if  they  employ 
chlorination  in  their  wastewater 
treatment. 

EPA  revisited  its  proposal  for  several 
reasons.  First,  commenters  noted  that, 
by  regulating  the  compound  phenol 
instead  of  the  bulk  parameter  phenols 
(4AAP),  facilities  would  not  be  able  to 
quahfy  for  the  CWA  Section  301(g) 
variances  that  are  currently  an 
important  part  of  their  compliance 
strategy.  See  Section  V.A.4  for  further 
details  about  this  issue.  Second,  the 
increased  rate  of  recycle  is  the  principal 
difference  between  the  proposed  BATl 
technology  basis  and  the  1982 
technology  basis,  and  commenters 
raised  achievability  concerns  with  the 
increased  recycle  rates.  For  these 
reasons.  EPA  has  determined  that  BATl 
as  proposed  (with  the  increased  rate  of 
high  rate  recycle)  is  not  the  best 
achievable  technology  for  sintering 
operations.  Nor  is  it  the  best  available 
demonstrated  technology  for  these 
operations.  EPA  has  also  concluded  that 
it  is  unnecessary  to  combine  the  two 
1982  subcategories  into  a  single 
subcategory  as  proposed,  because 
today's  rule  is  not  changing  the  1982 
limits  and  standards  except  as  noted 
below.  EPA  is  therefore  leaving 
unchanged  all  limitations  and  standards 
currently  in  effect  for  the  sintering 
subcategory'. 

EPA  is  creating  two  new  segments  for 
the  sintering  subcategory.  The  segment, 
sintering  operations  with  wet  air 
pollution  control,  is  a  recodification  of 
what  were  formerly  subcategory-wide 
limitations.  The  second  segment, 
sintering  operations  with  dry  air 
pollution  control,  is  new.  It  applies  to 
sinter  operations  that  do  not  generate 
process  wastewater.  However,  as 
proposed,  EPA  is  promulgating  a  new- 
limitation  for  2,3,7,8-TCDF  for  sintering 
operations  with  wet  air  pollution 
control  systems  segment  in  the  sintering 
subcategory.  The  technology  basis  for 


this  segment  reflects  the  1982 
technology  basis  of  the  existing 
limitations  with  the  addition  of  mixed- 
media  filtration.  2,3,7,8-TCDF  is  one  of 
a  number  of  extremely  toxic  congeners 
of  the  dioxin/furan  family  of 
compounds.  During  four  EPA  sampling 
episodes,  several  of  these  congeners 
were  found  in  both  the  raw  and  treated 
wastewater  from  sinter  plants  operating 
wet  air  pollution  control  technologies. 
EPA  chose  to  use  2,3.7,8-TCDF  as  an 
indicator  parameter  for  the  whole  famih 
of  dioxin/furan  congeners  for  several 
reasons.  First,  2,3,7,8-TCDF  is  the  most 
toxic  of  the  congeners  found  in  treated 
sintering  wastewater.  Second,  2,3,7,8- 
TCDF  was  the  most  prevalent  of  the 
dioxin/furan  congeners  in  these 
wastewaters.  Finally.  2.3.7.8-TCDF  is 
chemically  similar  to  the  other  dioxin/ 
furan  congeners  and  its  removal  will 
similarly  indicate  removal  of  the  other 
congeners. 

The  TCDF  limit  is  expressed  as 
"<ML,"  which  means  less  than  the 
minimum  level.  The  "ML  "  is  an 
abbreviation  for  the  minimum  level 
identified  in  §  420.21(c)  of  today's  rule 
for  the  analytical  methods  that  EPA 
used  to  determine  the  level  of  pollution 
reduction  achievable  through  the  use  of 
BAT,  NSPS,  PSES,  and  PSNS  model 
technologies  for  2.3,7.8-TCDF. 

EPA  intends  for  facilities  subject  to 
the  ML  limitation  to  have  2.3.7.8-TCDF 
discharges  with  concentration  less  than 
the  minimum  level  of  the  analytical 
method  specified  today  in  40  CFR 
420.21(c).  Method  1613  provides  precise 
definitions  of  the  ML  for  2.3.7,8-TCDF. 
EPA  expects  that  future  analytical 
method  will  be  more  sensitive  than 
today's  methods,  and  the  minimum 
level  will  have  a  value  that  is  less  than 
identified  today  in  §  420.21(c). 
However,  the  analytical  method  (and 
the  minimum  level)  specified  in 
§  420.21(c)  was  used  to  chemically 
analvze  the  wastewaters  from  facilities 
in  subpart  B.  EPA  used  the  data  from 
the  chemical  analysis  to  determine  that 
today's  ML  limitation  was  technically 
and  economically  achievable.  EPA  is 
unable  to  determine,  based  on  the  data 
from  the  chemical  analysis,  whether 
more  stringent  limitation  (that  is, 
limitation  with  value  or  associated  w  ith 
minimum  level  less  than  the  minimum 
level  published  today  in  §  420.21 ) 
would  be  technically  and  economically 
achievable.  To  determine  whether  the 
technologies  are  capable  of  achieving 
more  stringent  limitations,  EPA  would 
need  to  evaluate  data  from  chemical 
analysis  using  these  future  more 
sensitive  methods.  Those  data  obviously 
are  not  available  today.  Until  further 
revision  of  today's  limitations  and 
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standards  for  subpart  B.  the  Hmitation 
for  2,3.7,8-TCDF  will  continue  to  be 
associated  with  the  minimum  level 
specified  today  in  Section  §  420.21(c). 

1.  Best  Practicable  Control  Technology 
(BPT)/Best  Conventional  Pollutant 
Control  Technology  (BCT) 

a.  Sintering  operations  with  wet  air 
pollution  control. 

EPA  is  leaving  unchanged  BPT 
limitations  currently  in  effect  for  the 
sintering  subcategon,-,  now  codified  in 
the  new  segment  for  sintering 
operations  with  wet  air  pollution 
control  systems 

b.  Sintering  operations  with  dry  air 
pollution  control. 

EPA  is  establishing  BPT/BCT 
limitations  for  the  sintering  operations 
with  drv  air  pollution  control  segment 
of  the  sintering  subcategory'  These 
limitations  are:  no  discharge  of  process 
wastewater  pollutants.  See  Chapter  7.1.2 
of  the  TDD  for  more  information  about 
what  (onstitutes  process  wastewater  for 
this  segment  Because  sintering 
operations  with  dry  air  pollution  control 
do  not  generate  any  process  wastewatt^r, 
the  Agency  concludes  that  sintering 
operation  with  dry  air  pollution  ixmtrol 
itself  represents  the  best  practicable 
technology  currently  available  and  that 
no  discharge  of  process  wastewater 
pollutants  is  a  reasonable  BPT/BCT 
limitation.  For  the  same  reason,  the 
Agency  concludes  that  there  are  no 
costs  associated  with  achieving  this 
limitation,  and  expects  that  no 
additional  pollutant  removals 
attributable  to  this  segment  will  occur. 

2.  Best  Available  Technology 
Economically  .\chievable  (BAT) 

d  Sintering  operations  with  wet  air 
pollution  control 

The  technology  basis  for  the  2.3.7.8- 
TCDF  limitation  is  mi.xed-media 
filtration  in  addition  to  the  1982 
technology  basis.  Although  none  of  the 
sampled  facilities  has  this  technologv  in 
place  (at  or  prior  to  the  compliani;e 
monitoring  point).  EPA  concludes  that 
this  technology  will  result  in  the 
removal  r)f  this  congener,  and  thus  all 
the  dioxin/furan  congeners,  below  the 
method  detection  limit,  because  dioxins 
and  furans  are  hydrophobic  compounds, 
meaning  they  tend  to  adhere  to  solids 
present  in  a  solution.  Thus  removal  of 
the  solids,  which  is  accomplished  by 
mixed-media  filtration,  will  result  in 
removal  of  the  dioxins/furans  adhering 
to  them  as  well.  Furthermore.  EPA  has 
data  from  two  sampling  episodes  at 
sinter  plants  demonstrating  that 
filtration  of  wastewater  samples 
containing  dioxins  and  furans  at 
treatable  levels  will  reduce  their 


concentrations  to  non-detectable  levels. 
This  is  true  even  for  raw  wastewater 
that  has  undergone  no  other  treatment. 

EPA  has  determined  that  the  costs  of 
implementing  mixed-media  filtration, 
including  the  costs  of  compliance 
monitoring,  are  economic:ally  achievable 
because  EPA  predicts  no  adverse 
economic  impacts.  .See  Section  X. 
Therefore.  EPA  has  determined  that 
mixed-media  filtration  in  addition  to  the 
1482  technology  basis  is  the  best 
available  technology  economically 
achievable  for  the  removal  of  2,3,7,8- 
TCDF. 

Survey  responses  irrdicate  that  it  is 
common  practice  for  facilities  to 
combine  their  sintering  wastewater  with 
other  iron  and  steel  wastewaters  prior  to 
discharge  to  the  receiving  waterbodies. 
This  combination  results  in  dilution  of 
dioxin  and  furan  concentrations  to 
levels  below  the  detection  limit 
specified  in  the  analytical  method. 
Because  EPA  wants  to  ensure  that 
dioxin  ami  furan  ccjngeners  have  been 
removed  from  the  wastewater  and  not 
simply  diluted  (to  ensure  that  the 
limitations  reflect  the  actual  reductions 
that  can  be  achieved  using  the  BAT 
technologv).  EPA  is  requiring  all 
facilities Vo  monitor  for  2.3.7.8-TCDF  at 
a  point  prior  to  co-mingling  with  any 
non-sintering  or  non-blast  furnace 
operations.  See  40  CFR  420.29.  The  only 
exception  to  this  rule  is  that  facilities 
mav  co-mingle  ancillary  non-blast 
furnace  wastewater  (comprising  5%  of 
total  flow  or  less)  with  their  sintering 
wastewater.  See  Chapter  16.8.3  of  the 
TDD. 

EPA  analyzed  requiring  facilities  to 
monitor  for  2.3.7.8-TCDF  prior  to 
combination  with  any  other  waste 
streams  including  blast  furnace 
wastewater  Thret;  of  the  five  sintering 
wastewater  treatment  systems  have  blast 
furnace  wastewater  recycle  systems  that 
are  joined  with  them.  EPA  determined 
that  facilities  would  more  likely  shut 
down  their  sintering  operations  rather 
than  incur  the  cost  of  separating  the  two 
systems.  EPA  determined  that  this 
economic:  impact  is  not  reasonable  in 
light  of  the  fact  that  removal  efficiencies 
are  not  significantly  improved  by 
separating  the  two  wastewater  streams, 
and  thus  is  specifying  that  facilities 
with  combined  blast  furnace  and 
sintering  wastewater  recycling  systems 
may  monitor  for  2.3.7.8-TCDF  after 
these  two  waste  streams  are  combined, 
but  before  co-mingling  with  any  non- 
sintering  or  non  blast-furnace 
operations.  See  40  CFR  420.29.  The  only 
exception  to  this  rule  is  that  facilities 
may  co-mingle  ancillary  non-blast 
furnace  wastewater  (comprising  5%  of 
total  flow  or  less)  with  their  sintering 


wastewater.  See  Chapter  16.8.3  of  the 
TDD. 

EPA  is  also  promulgating,  as 
proposed,  a  provision  that  sintering 
facilities  need  not  meet  the  current  total 
residual  chlorine  (TRC)  limitations  if 
they  do  not  employ  chlorination  in  the 
wastewater  treatment  technology. 

b.  Sintering  operations  with  dry  air 
pollution  control. 

EPA  is  adopting  BAT  limitations  for 
the  sintering  operations  with  dr\'  air 
pollution  control  segment  of  the 
sintering  subcategory  based  on  the  same 
technologies  selected  as  the  basis  for 
BPT  for  this  Segment.  The.se  limitations 
are:  no  discharge  of  process  wastewater 
pollutants.  See  Chapter  7.1.2  of  the  TDD 
for  more  information  about  what 
constitutes  process  wastewater  for  this 
segment.  EPA  identified  no  technologies 
that  can  achieve  greater  removals  of 
toxic  and  non-conventional  pollutants 
than  those  that  are  the  basis  for  BPT 
{if.,  the  sintering  operations  with  dry 
air  pollution  control  resulting  in  no 
discharge.)  EPA  has  also  determined 
that  this  basis  is  economically 
achievable,  because  no  facilities 
currently  discharge  process  wastewater 
pollutants.  Therefore.  EPA  is 
promulgating  BAT  limitations  equal  to 
BPT. 

3.  New  Source  Performance  Standards 
(NSPS) 

a.  Sintering  operations  with  wet  air 
pollution  control. 

For  sintering  operation  with  wet  air 
pollution  control  system  in  the  sintering 
subcategory,  EPA  is  promulgating  a  new- 
source  performance  standard  for  2,3,7,8- 
TCDF  based  on:  clarification,  high-rate 
recycle,  metals  precipitation,  alkaline 
chlorination  (if  treated  with  blast 
furnace  wastewaters)  and  mixed-media 
filtration.  This  technology  basis  is  the 
same  that  exists  for  the  1982  regulation, 
with  the  addition  of  mixed-media 
filtration.  EPA  is  leaving  unchanged  all 
other  NSPS  for  the  sintering 
subcategory.  The  mixed-media  filtration 
technology  used  to  control  2.3.7.8-TCDF 
at  existing  facilities  is  fully  applicable  to 
new  facilities.  Furthermore.  EPA  did  not 
identif\'  any  technically  feasible  options 
that  provide  greater  environmental 
protection.  In  addition,  EPA  determines 
the  technology  basis  does  not  constitute 
a  barrier  to  entry  because  the  technology 
basis  was  economically  achievable  for 
existing  sources,  and  new  sources 
would  face  lower  costs  due  to  absence 
of  retrofit  costs.  See  Chapter  10  for  the 
discussion  in  the  TDD.  The  Agency 
considered  energy  requirements  and 
other  non-water  quality  environmental 
impacts  and  found  no  basis  for  any 
different  standards  than  the  selected 
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NSPS.  Therefore,  EPA  is  promulgating 
NSPS  for  TCDF  for  the  sintering 
subcategory  that  is  identical  to  the 
TCDF  limitation  being  promulgated  as 
BAT.  In  addition,  for  the  reasons  set 
forth  in  Section  VIII.B.Z.a,  EPA  is 
requiring  facilities  to  monitor  for 
compliance  with  the  TCDF  standard  at 
a  point  prior  to  co-mingling  with  any 
non-sintering  or  non-blast  furnace 
operations.  See  40  CFR  420.29.  The  only 
exception  to  this  rule  is  that  facilities 
may  co-mingle  ancillary  non-blast 
furnace  wastewater  (comprising  5%  of 
total  flow  or  less)  with  their  sintering 
wastewater.  See  Chapter  16.8.3  of  the 
TDD. 

b.  Sintering  operations  with  dry  air 
pollution  control. 

EPA  is  promulgating  NSPS  limitations 
for  the  sintering  operations  with  dry  air 
pollution  control  segment  of  the 
sintering  subcategory  based  on  the  same 
technologies  selected  as  the  basis  for 
BPT  for  this  segment.  These  limitations 
are:  no  discharge  of  process  wastewater 
pollutants.  See  Chapter  7.1.2  of  the  TDD 
for  more  information  about  what 
constitutes  process  wastewater  for  this 
segment.  Because  sintering  operations 
with  dry  air  pollution  control  do  not 
generate  any  process  wastewater,  EPA 
has  determined  that  the  technology 
basis  for  today's  NSPS  does  not  present 
a  barrier  to  entry,  and  that  there  will  be 
no  additional  energy  requirements  or 
non-water  quality  envirormiental 
impacts. 

4.  Pretreatraent  Standards  for  Existing 
Sources  (PSES) 

a.  Sintering  operations  with  wet  air 
pollution  control. 

Based  on  EPA's  evaluation  of  pass- 
through  potential,  2,3,7,8-TCDF  will 
pass  through,  and  thus  EPA  is  a 
promulgating  PSES  standard  for  2,3,7,8- 
TCDF  equal  to  the  BAT  effluent 
limitation  for  the  sintering  operation 
with  wet  air  pollution  control  system  in 
the  sintering  subcategory.  Similar  to 
direct  dischargers,  EPA  concludes  that 
indirect  discharging  sintering  operations 
must  monitor  at  a  point  prior  to  co- 
mingling  with  any  non-sintering  or  non- 
blast  furnace  operations.  See  40  CFR 
420.29.  The  only  exception  to  this  rule 
is  that  facilities  may  co-mingle  ancillary 
non-blast  furnace  wastewater 
(comprising  5%  of  total  flow  or  less) 
with  their  sintering  wastewater.  See 
Chapter  16.8.3  of  the  TDD.  To  EPA's 
knowledge,  there  are  no  existing 
indirect  dischargers  of  sintering 
wastewater. 

In  today's  action,  EPA  is  also 
establishing  a  mechanism  by  which 
sintering  facilities  discharging  to 
POTWs  with  nitrification  capability 


would  not  be  subject  to  the  pretreatment 
standard  for  ammonia-N.  This  is 
because  EPA  has  determined  that 
ammonia-N  does  not  pass  through  such 
POTWs.  See  Section  V.A.8  for  more 
details. 

b.  Sintering  operations  with  dry  air 
pollution  control. 

Based  on  EPA's  evaluation  of  pass- 
through  and  EPA's  recognition  that  no 
process  wastewater  is  generated  in 
connection  with  sintering  operations 
with  dry  air  pollution  control.  EPA  is 
today  promulgating  PSES  limitations  for 
the  sintering  operations  with  dry  air 
pollution  control  segment  of  the 
sintering  subcategory  based  on  the  same 
technologies  selected  as  the  basis  for 
BPT  for  this  segment.  These  standards 
are:  no  discharge  of  process  wastewater 
pollutants.  There  are  no  incremental 
costs  associated  with  compliance,  and 
therefore,  no  economic  impacts. 
Consequently.  EPA  has  determined  the 
technologies  are  economically 
achievable. 

5.  Pretreatment  Standards  for  New 
Sources  (PSNS) 

a.  Sintering  operations  with  wet  air 
pollution  control. 

Based  on  EPA's  evaluation  of  pass- 
through  potential,  2,3.7.8-TCDF  will 
pass  through,  and  thus  EPA  is 
promulgating  a  PSNS  standard  for 
2,3.7,8-TCDF  equal  to  PSES  for  the 
sintering  subcategory.  EPA  considered 
the  cost  of  the  PSES  technology  for  new 
facilities  in  this  segment.  In  addition, 
EPA  determines  the  technology  basis 
does  not  constitute  a  barrier  to  entry 
because  the  technology  basis  was 
economically  achievable  for  existing 
sources,  and  new  sources  would  face 
lower  costs  due  to  absence  of  retrofit 
costs.  The  Agency  considered  energy 
requirements  and  other  non-water 
quality  environmental  impacts  and 
found  no  basis  for  any  different 
standard  than  the  selected  PSNS.  In 
addition,  for  the  reasons  set  forth,  EPA 
is  requiring  facilities  to  monitor  for 
compliance  with  the  TCDF  standard  at 
a  point  prior  to  co-mingling  with  any 
non-sintering  or  non-blast  furnace 
operations.  See  40  CFR  420.29.  The  only 
exception  to  this  rule  is  that  facilities 
may  co-mingle  ancillary  non-blast 
furnace  wastewater  (comprising  5%  of 
total  flow  or  less)  with  their  sintering 
wastewater.  See  Chapter  16.8.3  of  the 
TDD. 

In  today's  action,  EPA  is  also 
establishing  a  mechanism  by  which 
sintering  facilities  discharging  to 
POTWs  with  nitrification  capability 
would  not  be  subject  to  the  pretreatment 
standard  for  ammonia-N.  This  is 
because  EPA  has  determined  that 


ammonia-N  does  not  pass  through  such 
POTWs.  See  Section  V.A.8  for  more 
details. 

b.  Sintering  operations  with  drv  air 
pollution  control. 

Based  on  EPA's  evaluation  of  pass- 
through  and  EPAs  recognition  that  no 
process  wastewater  is  generated  in 
connection  with  sintering  operations 
with  dry  air  pollution  control.  EPA  is 
todav  promulgating  PSNS  for  the 
sintering  operations  with  dry  air 
pollution  control  segment  of  the 
sintering  subcategory  based  on  the  same 
technologies  selected  as  the  basis  for 
PSES  for  this  segment.  These  standards 
are:  no  discharge  of  process  wastewater 
pollutants.  Because  sintering  operations 
with  dry  air  pollution  control  do  not 
generate  any  process  wastewater.  EPA 
has  determined  that  the  technology 
basis  for  today's  PSNS  does  not  pre.sent 
a  barrier  to  entry,  and  that  there  will  be 
no  additional  energy  requirements  or 
non-water  quality  environmental 
impacts. 

C.  Ironmaking  Subcategory 

EPA  is  leaving  unchanged  all 
limitations  currently  in  effect  for  this 
subcategory,  except  to  delete  the 
limitations  for  the  obsolete 
ferromanganese  blast  furnaces  and  to 
establish  a  mechanism  by  which 
ironmaking  facilities  discharging  to 
POTWs  with  nitrification  capability 
would  not  be  subject  to  the  pretreatment 
standard  for  ammonia-N.  EPA  had 
proposed  revised  effluent  limitations 
guidelines  and  standards  for  this 
subcategory',  which  included  both 
sintering  and  blast  furnace  ironmaking 
operations,  under  BAT.  NSPS.  PSES. 
and  PSNS.  The  proposed  technology 
basis  for  the  BAT  and  NSPS  limits  was 
solids  removal,  high-rate  recycle,  metals 
precipitation,  alkaline  chlorination.  and 
mixed-media  filtration  of  blowdown 
wastewater.  This  was  known  as 
Ironmaking  option  BATl.  The  proposed 
technologv  basis  for  the  PSES  and  PSNS 
standards  was  the  same  as  BATl .  but 
without  alkaline  chlorination  and 
mixed-media  filtration.  This  was  known 
as  Ironmaking  option  PSESl. 

EPA  revisited  these  decisions  for  two 
reasons.  First,  commenters  noted  that, 
by  regulating  the  compound  phenol 
instead  of  the  bulk  parameter  phenols 
(4AAP).  facilities  would  not  be  able  to 
qualify  for  the  CWA  Section  301(g) 
variances  that  are  currently  an 
important  part  of  their  compliance 
strategy,  and  that  EPA  had  not  taken 
this  into  account  when  performing  its 
cost  analysis.  Accordingly.  EPA  has 
decided  to  continue  to  regulate  the  bulk 
parameter  phenols  (4AAP).  See  Section 
V.A.4  for  further  details  about  this  issue. 
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Second,  increased  performance  of  high- 
rate  recycle  system  is  the  major 
difference  between  the  proposed  BATl 
technology  basis  and  the  1982 
technology  basis.  Commenters  using 
pulverized  coal  injection  in  their  blast 
furnaces  pointed  out  that  they  had 
learned  through  experience  that  recycle 
of  ironmaking  wastewater  at  the  high 
rate  described  in  the  proposal  leads  to 
a  buildup  of  chlorides  in  the  recycle 
system  and  the  wet  scrubber,  which  can 
cause  extensive  corrosion  damage  in  the 
piping,  premature  equipment  failure, 
and  lengthv  production  interruptions. 
Other  cnmmenters  not  using  pulverized 
coal  injection  also  provided  information 
on  operational  problems  associated  with 
elevated  dissolved  solids  levels  in  the 
recvcle  system  at  recycle  rates  higher 
than  described  in  the  proposal 
Therefore,  EPA  has  determined  that 
BATl  and  PSESl  are  not  the  best 
available  technologies  for  existing  blast 
furnace  inmmaking  operations  or  the 
best  available  demonstrated 
technologies  for  new  blast  furnace 
ironmaking  operations.  EPA  has  also 
concluded  that,  because  the  propo.sed 
limits  and  standards  for  the  ironmaking 
subcategory  are  not  being  promulgated, 
it  is  not  necessary  to  combine  the  two 
1982  subcategories  (sintering  and 
ironmaking)  into  a  single  subcategory  as 
proposed. 

EPA  had  proposed  limits  and 
standards  for  2,3.7,8-TCDF  for  the 
ironmaking  subcategory,  but  it  was  to 
apply  only  to  facilities  that  combined 
their  blast  furnace  and  sintering 
wastewater  2,3,7.8-TCDF  was  not  found 
in  the  blast  furnace  wastewater  By 
preserving  the  1982  subcategorization 
scheme  and  promulgating  limits  and 
standards  for  the  compound  in  the 
sintering  subcategory,  EPA  has 
addressed  this  issue,  and  is  therefore 
not  promulgating  limits  and  standards 
for  2,3,7,8-TCDF  for  the  ironmaking 
subcategory. 

In  today's  action.  EPA  is  also 
establishing  a  mechanism  by  which 
ironmaking  facilities  discharging  to 
POTWs  with  nitrification  capability 
would  not  be  subject  to  the  pretreatment 
standard  for  ammonia-N.  This  is 
because  EPA  has  determined  that 
ammonia-N  does  not  pass  through  such 
POTWs.  See  Section  V.A.8  for  more 
details. 

D.  Steelmaking  Subcategon' 

EPA  proposed  a  revised 
subcategorization  scheme  (see  Section 
III.C)  which  recognized  the  differences 
between  integrated  and  non-integrated 
steelmaking  facilities.  Under  the 
proposed  scheme,  wastewaters  from 
basic  oxygen  furnace  operations  were 


included  with  wastewaters  from 
vac:uum  degassing  operations  and 
continuous  casting  operations  to  make 
up  the  'Integrated  Steelmaking  " 
subcategory.  Hot  forming  operations 
that  took  place  either  at  integrated  mills 
or  were  not  associated  directly  with 
steelmaking  operations  were  to  be 
covered  by  the  "Integrated  and  Stand 
Alone  Hot  Forming  "  subcategory. 
Wastewaters  from  electric  arc  furnaces 
were  included  with  wastewaters  from 
vacuum  degassing  operations, 
continuous  casting  operations  and  hot 
forming  operations  to  make  up  the 
"Non-integrated  and  Stand  Alone  Hot 
Forming"  subcategory   The  purpose  of 
this  revised  subcategorization  scheme 
was  to  recognize  typical  wastewater 
combination  and  treatment  practices  at 
existing  steel  mills. 

The  proposed  revised 
subcategorization  scheme  also 
distinguished  between  those  facilities 
making  primarily  carbon  and  alloy 
steels  from  those  making  primarily 
stainless  stet?ls.  This  differentiation  was 
proposed  for  "Non-integrated  and  Stand 
Al(tne  Hot  Forming.  "  "Integrated  and 
Stand  Alone  Hot  Forming."  and 
"Finishing"  subcategories. 

For  reasons  discussed  below, 
however.  EPA  is  not  promulgating  new- 
effluent  limitations  guidelines  and 
standards  for  any  of  the  proposed 
revised  subcategories.  Therefore,  EPA  is 
not  adopting  the  proposed 
subcategorization  scheme.  Changing  the 
subcategorization  scheme  only  made 
sense  when  EPA  believed  it  would 
promulgate  new  limits  and  standards  for 
the  new  subcategories. 

The  proposed  effluent  limitations 
guidelines  and  standards  for  the 
"Integrated  Steelmaking  "  subcategory 
had  as  its  technology  basis:  Solids 
removal,  cooling  tower,  high-rate 
recvcle,  and  metals  precipitation.  This 
technology  option  applied  to  all  new 
and  existing  direct  and  indirect 
discharging  facilities  (BAT/NSPS/PSES/ 
PSNS)  and  was  known  as  integrated 
steelmaking  Option  BATl,  EPA  is  not 
promulgating  effluent  limitations  and 
standards  based  on  this  technology 
because  it  determined  that  it  was  not 
economically  achievable.  The  proposed 
option  when  considered  together  with 
options  for  other  subcategories  resulted 
in  a  significant  economic  impact  that 
EPA  determined  is  unreasonable.  See 
Section  X.E  for  more  details. 

The  proposed  effluent  limitations 
guidelines  and  standards  for  the  "Non- 
integrated  Steelmaking  and  Hot 
Forming"  subcategory  had  as  its 
technology  basis:  Solids  removal,  sludge 
dewalering,  cooling  tower,  high-rate 
recvcle,  and  mixed-media  filtration. 


This  technology  option  would  have 
applied  to  all  existing  direct  and 
indirect  discharging  facilities  (BAT/ 
PSES)  and  was  known  as  non-integrated 
steelmaking  and  hot  forming  Option 
BATl.  After  considering  comments 
objecting  to  EPA's  methodology  at 
proposal  of  estimating  costs  and 
loadings.  EPA  performed  a  new  costing 
and  loadings  analyses.  See  TDD 
Chapters  10  and  11.  Judging  from  the 
installation  costs  and  the  pollutant 
reductions  associated  with  these 
treatment  technologies,  EPA  concluded 
that  the  technology  simply  was  not  the 
best  available  to  achieve  pollutant 
removals  (EPA  estimated  that  the 
technology  could  remove  approximately 
230  pound-equivalents  per  year  at  an 
estimated  cost  of  S2.069  per  Ib-eq  for 
direct  discharging  stainless  segment, 
and  3.891  pound-equivalents  per  year  at 
an  estimated  cost  of  $941  per  Ib-eq  in 
the  direct  discharging  carbon  and  alloy 
segment,  and  78  pound-equivalents  per 
year  at  an  estimated  cost  of  $1,970  per 
ib-eq  for  the  indirect  discharging 
stainless  segment). 

The  proposed  effluent  limitations 
guidelines  and  standards  for  new 
sources  in  the  "Non-integrated 
Steelmaking  and  Hot  Forming" 
subcategory  (NSPS/PSNS)  were:  No 
discharge  of  process  wastewater 
pollutants.  EPA  has  not  adopted  these 
limits  and  standards  because,  after 
further  reviewing  the  rulemaking 
record.  EPA  determined  that  these 
guidelines  and  standards  were  not 
appropriate  because  it  is  not  always 
possible,  or  even  desirable,  for  non- 
integrated  steelmaking  facilities  to 
design  and  operate  their  manufacturing 
processes  to  achieve  zero  discharge.  The 
Agency  has  identified  technical  barriers 
to  achieving  zero  discharge  via 
evaporative  uses  such  as  electrode  spray 
cooling  and  slag  quenching,  particularly 
for  hot  forming  wastewater. 

EPA  is  promulgating  revised  BPT, 
BAT,  BCT,  and  PSES  limitations  and 
standards  for  one  segment  of  the 
steelmaking  subcategory — basic  oxygen 
furnaces  with  semi-wet  air  pollution 
control,  and  is  establishing  NSPS,  PSES, 
and  PSNS  limitations  and  standards  for 
another  segment  of  the  steelmaking 
subcategory— electric  arc  furnaces  with 
semi-wet  air  pollution  control.  This  is 
consistent  with  what  was  appeared  in 
the  proposal  (65  FR  81980)  and  the 
February  14.  2001  document  (66  FR 
10253-10254),  although  rather  than 
establishing  a  specific  limitation,  EPA 
has  allowed  the  permit  authority  or 
pretreatment  control  authority  to 
determine  limitations  based  on  best 
professional  judgment,  when  safety 
considerations  warrant.  The  Agency 
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believes  best  professional  judgment  will 
allow  the  permit  authority  or 
pretreatment  control  authority  to  reflect 
the  site-specific  nature  of  the  discharge, 
EPA  is  doing  this  because,  although  the 
1982  regulation  requires  basic  oxygen 
furnace  semi-wet  air  pollution  control  to 
achieve  zero  discharge  of  process 
wastewater  pollutants,  currently  not  all 
of  the  sites  are  able  to  achieve  this 
discharge  status  because  of  safety  -and 
operational  considerations.  The  Agency 
recognizes  the  benefit  of  using  excess 
water  in  basic  oxygen  furnaces  with 
semi-wet  air  pollution  control  systems 
in  cases  where  safety  considerations  are 
present.  The  Agency  justifies  the 
increased  allowcince  in  this  case  because 
of  the  employee  safety  and 
manufacturing  considerations  (reduced 
production  equipment  damage  and  lost 
production).  EPA  estimates  that  the 
industry  will  incur  no  costs  due  to  this 
change.  EPA  could  identify  no  potential 
adverse  environmental  impacts 
associated  with  the  potential  discharge. 

In  the  case  of  electric  arc  furnaces 
with  semi-wet  air  pollution  control,  the 
Agency  is  promulgating  NSPS,  PSES, 
and  PSNS  limitations  and  standards  of 
zero  discharge  of  process  wastewater 
pollutants.  The  1982  regulation 
previously  established  BPT,  BCT,  and 
BAT  limitations  of  zero  discharge  of 
process  wastewater  pollutants  for 
electric  aic  furnaces  with  semi-wet  air 
pollution  control.  (EPA  is  modifying  the 
BPT,  BAT.  and  BCT  portions  of  this 
segment  only  to  eliminate  references  in 
the  title  to  basic  oxygen  furnace 
steelmaking-semiwet).  EPA  identified 
no  discharges  from  electric  arc  furnaces 
with  semi-wet  air  pollution  control  and 
received  no  coiiunents  regarding  the 
establishment  of  zero  discharge  of 
process  wastewater  pollutants  for  this 
segment.  EPA  estimates  that  the 
industry  will  incur  no  costs  due  to  this 
change  since  all  known  facilities  are 
currently  achieving  compliance  with 
zero  discharge  of  process  wastewater 
pollutants. 

E.  Vacuum  Degassing  Subcategory 

EPA  is  leaving  unchanged  all 
limitations  currently  in  effect  for  this 
subcategory.  See  discussion  in  Section 
VII.D. 

F.  Continuous  Casting  Subcategory 

EPA  is  leaving  unchanged  all 
limitations  currently  in  effect  for  this 
subcategory.  See  discussion  in  Section 
VIII.D. 

G.  Hot  Forming  Subcategory 

EPA  is  leaving  ujichanged  all 
limitations  currently  in  effect  for  this 
subcategory.  The  proposed  effluent 


limitations  guidelines  and  standards  for 
the  "Integrated  and  Stand  Alone  Hot 
Forming"  subcategory  had  as  its 
technical  basis:  Scale  pit  with  oil 
skimming,  roughing  clarifier.  cooling 
tower  with  high-rate  recycle,  and 
mixed-media  filtration  of  blowdown. 
This  applied  to  all  new  and  existing 
direct  discharging  facilities  (BAT/NSPS) 
and  was  known  as  integrated  and  stand 
alone  hot  forming  Option  BATlA. 

EPA  has  not  adopted  limits  and 
standards  based  on  this  technology 
because  it  determined  that  it  was  not 
economically  achievable,  based  on  the 
results  presented  in  Section  X.E.  EPA 
has  determined  that  the  impact  is 
unacceptable  in  view  of  the  precarious 
financial  situation  of  the  proposed 
subcategory  as  a  whole.  Moreover,  many 
facilities  are  already  at  or  below 
discharge  levels  of  the  proposed  effluent 
limitations  guidelines  and  standards, 
and  EPA  has  no  reason  to  believe  that 
facilities  will  reverse  this  trend  and 
increase  pollutant  discharges  above  the 
1997  levels  in  EPA's  record  database. 

EPA  had  proposed  a  second  BAT 
option,  known  as  BATlB,  for  the 
Integrated  and  Stand  Alone  Hot 
Forming  subcategory  in  order  to  attempt 
to  ameliorate  the  predicted  economic 
impacts  of  BATl  A.  Under  this  option, 
the  proposed  BAT  limits  would  not 
apply  until  2007.  EPA  explained  at  the 
time  of  proposal  that  EPA  would  select 
this  option  only  if  it  concluded  that  five 
years  would  be  sufficient  time  to  allow 
the  subcategorv  as  a  whole  to  raise  the 
capital  necessary  to  implement  the 
model  BAT  in  a  way  to  ensure  its 
economic  achievability.  However.  EPA 
cannot  reach  that  conclusion  on  this 
record,  especially  in  view  of  the  current 
financial  condition  of  the  industry. 
Therefore,  EPA  has  not  selected  option 
BATIB. 

EPA  did  not  propose  standards  for 
indirect  discharging  facilities  because 
EPA's  analysis  of  the  effect  of  the 
technology  option  projected  pollutant 
removals  per  facility  that  were  too  small 
to  justify  the  projected  costs. 

H.  Salt  Bath  Descaling  Subcategory 

EPA  is  leaving  unchanged  all 
limitations  currently  in  effect  for  this 
subcategory.  EPA  proposed  a  revised 
subcategorization  scheme  in  which  salt 
bath  descaling,  acid  pickling,  cold 
forming,  alkaline  cleaning,  and  hot 
coating  operations  would  be  combined 
into  a  new  subcategory  called 
"Finishing,"  The  purpose  of  this 
proposed  subcategorization  scheme  was 
to  recognize  the  tendency  of  facilities  to 
combine  and  co-treat  wastewaters  from 
these  operations.  As  mentioned  in 
Section  VIII.D,  another  feature  of  the 


proposed  subcategorization  scheme  was 
to  consider  separately  finishing  facilities 
making  primarily  carbon  and  alloy 
steels  and  those  making  primarily 
stainless  steels.  For  reasons  discussed 
below,  however.  EPA  is  not 
promulgating  new  effluent  limitations 
guidelines  and  standards  for  any  uf  the 
proposed  revised  subcategories. 
Therefore  EPA  is  not  adopting  the 
proposed  subcategorization  scheme. 
Changing  the  subcategorization  scheme 
only  made  sense  when  EPA  believed  it 
would  promulgate  new  limits  and 
standards  for  the  new  subcategories. 

The  proposed  effluent  limitations 
guidelines  and  standards  for  the  carbon 
and  alloy  segment  of  the  finishing 
subcategory  had  the  following 
technology  basis:  Recycle  of  fume 
scrubber  water,  diversion  tank,  oil 
removal,  equalization,  hexavalent 
chromium  reduction  [where  applicable), 
metals  precipitation,  sedimentation, 
sludge  dewatering,  and  counter-current 
rinses.  This  technology  option  applied 
to  all  new  and  exi.sting  direct 
discharging  facilities,  as  well  as  new 
indirect  discharging  facilities  (BAT/ 
NSPS/PSNS)  and  was  known  as  carbon 
&  alloy  finishing  Option  BAT-1.  EPA 
did  not  propose  standards  for  existing 
indirect  discharging  facilities  because 
the  projected  pollutant  removals  per 
facility  associated  with  the  technology 
option  w'ere  too  small  to  juslif\'  the 
projected  costs. 

EPA  is  not  revising  effluent 
limitations  guidelines  and  standards  for 
the  finishing  subcategory  because  the 
flow  reductions  that  were  an  integral 
part  of  the  technology  interfered  with 
product  quality,  thus  indicating  that  the 
technology  was  not  the  best  technology 
available  for  these  finishing  operations. 
Moreover,  after  considering  comments 
objecting  to  EPA's  methodology  at 
propo-sal  of  estimating  costs.  EPA 
performed  a  new  cost  analysis.  See  TDD 
Chapter  10.  ludging  from  the  retrofit 
costs  and  the  costs  associated  with 
necessary  production  shutdown  during 
installation  of  new  treatment 
technologies,  EPA  concluded  that  the 
technology  simply  was  not  the  best 
available  to  achieve  pollutant  removals. 

The  proposed  effluent  limitations 
guidelines  and  standards  for  the 
stainless  segment  of  the  finishing 
subcategory'  had  the  following 
technology  basis:  Counter-current 
rinses,  recycle  of  fume  scrubber  water, 
acid  purification  units,  diversion  tank, 
oil  removal,  equalization,  hexavalent 
chromium  reduction  (where  applicable), 
multiple-stage  pH  control  for  metals 
precipitation,  sedimentation,  and  sludge 
dewatering.  This  technology  option 
would  have  applied  to  all  new  and 
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existing  direct  discharging  facilities,  as 
well  as  new  indirect  discharging 
facilities  (BAT/NSPS/PSNS)'and  was 
known  as  stainless  finishing  (Jption 
B.\T-1   EPA  did  not  propose  standards 
for  existing  stainless  indirect 
discharging  facilities  because  projected 
pollutant  removals  per  facility 
associated  with  the  technology  option 
were  simplv  too  small  per  facility.  See 
b5  FR  82025   EPA  did  not  promulgate 
limitations  for  the  stainless  finishing 
subcategory  for  the  same  reasons  listed 
for  the  carbon  and  alloy  finishing 
segment,  with  one  addition. 
Clommenters  with  experience  operating 
acid  purification  units  stated  that  they 
experienced  neither  the  level  of 
pollutant  reminal  nor  the  cost  savings 
EPA  had  envisioned  in  the  analysis 
supporting  the  proposal.  The 
recognition  of  this  fact  had  an  adverse 
impact  both  on  the  effluent  redut  tion 
benefit  and  the  projected  cost  of  thi> 
technology  option.  For  further 
discussion,  see  Section  V.A.9  and 
Chapter  10  of  the  TDD 

/  Acid  Pickling  Subcategory 

EPA  is  leaving  unchant^t'd  all 
limitations  and  standards  i  urrentls  m 
effect  for  this  subcategory.  See 
discussion  under  Section  V'llI  H 

/.  Cold  Forming  Subcategory 

EPA  is  leaving  unchanged  all 
limitations  and  standards  currently  in 
effect  for  this  subcategory.  See 
discussion  under  Section  V'lII.H. 

K.  Alkaline  Cleaning  Subcategory 

EPA  is  leaving  unchanged  all 
limitations  and  standards  currentlv  in 
effect  for  this  subcategory.  See 
discussion  under  Section  VIII.H. 

L  Hot  (boating  Subcategory 

EPA  is  leaving  unchanged  all 
limitations  and  standards  currentlv  in 
effect  for  this  subcategory.  See 
discussion  under  Section  \'1IIH 

M  tJthfr  OphTiitions  Subcategory 

The  other  operations  subcategory  is 
comprised  of  three  segments:  Direct 
reduced  ironmaking  (DRI).  forging,  and 
briquetting  The  options  described  in 
this  section  for  the  direct  redut;ed 
ironmaking  and  briquetting  segments 
are  exactly  as  thev  appeared  in  the 
October  2000  proposal.  In  the  case  of 
the  forging  segment,  the  technology 
basis  at  proposal  was  incorrectly 
described  as  high  rate  recycle  and  oil/ 
water  separation.  The  technology  basis 
should  have  been  described  as  high  rate 
recycle,  oil/water  separatum,  and 
mixed-media  filtration   EP.\  received  no 


significant  comments  on  its  regulatory 
approach  for  this  subcategory. 

For  the  briquetting  segment.  EPA  is 
establishing  BPT.  BCT.  BAT.  PSES. 
PSNS.  and  NSPS.  These  limitations  and 
standards  are:  no  discharge  of  process 
wastewater  pollutants.  EPA  established 
these  limitations  because  briquetting 
operations  do  not  generate  any  process 
wastewater  For  this  reason,  the  Agency 
concludes  that  there  are  no  costs 
associated  with  these  limitations  and 
standards   Furthermore.  EPA  projects  no 
additional  pollutant  removals 
attributable  to  this  segment. 

1.  Best  Practicable  Control  Technology 
(BPT) 

a.  DRI  segment. 

EPA  is  promulgating  BPT  limitations 
for  TSS  and  pH  f(jr  the  DRI  segment  of 
the  Other  Operations  subcategory.  The 
technology  basis  for  this  limitation  is: 
solids  removal,  clarifier.  high-rate 
recycle,  and  filtration  of  blowdown 
wastewater  This  technology  option  was 
known  as  DRI  Option  BPTl'in  the 
proposal.  The  Agency  has  determined 
that  this  treatment  system  represents  the 
best  practicable  technology  currently 
available  and  should  be  the  basis  for  the 
BPT  limitations  for  the  following 
reasons.  First,  this  technology  option  is 
one  that  is  readily  applicable  to  all 
facilities  in  this  segment.  Second,  the 
adoption  of  this  level  of  control  would 
represent  a  signific;ant  reduction  in 
pollutants  discharged  into  the, 
environment  by  facilities  in  this 
subcategory.  (EPA  is  not  able  to  disclose 
the  estimated  amount  of  pollutant 
reduction  because  data  aggregation  and 
other  masking  techniques  are 
insufficient  to  protect  information 
claimed  as  confidential  business 
information)  Third,  the  Agency 
assessed  the  total  cost  of  wafer  pollution 
controls  likeh  to  be  incurred  for  this 
option  in  relation  to  the  effluent 
reduction  benefits  and  has  determined 
these  costs  were  reasonable. 

b  Forging  segment. 

EPA  IS  promulgating  BPT  limitations 
for  oil  &  grease,  TSS.  and  pH  for  the 
forging  segment  of  the  other  operations 
subcategory  The  technology  basis  Un 
these  limitations  are:  high-rate 
recycling,  oil/water  separation,  and 
mixed-media  filtration.  The  Agency  has 
cont  luded  that  this  treatment  system 
represents  the  best  practicable 
technology  currently  available  and 
should  be'the  basis  "for  the  BPT 
limitation  for  the  following  reasons. 
First,  this  technology  option  is  one  that 
is  readily  applicable  to  all  facilities  in 
this  segment.  .Second,  the  Agency 
asses.sed  the  total  cost  of  water  pollution 
controls  likely  to  be  incurred  for  this 


option  in  relation  to  the  effluent 
reduction  benefits  (pollutant  removals 
of  approximately  400  lbs.)  and 
determined  these  costs  were  reasonable. 

2.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

DRI  and  Forging  segments. 

EPA  is  adopting  BCT  limitations  for 
TSS  for  the  DRI  segment  and  oil  and 
grease  and  TSS  for  forging  segment  of 
the  other  operations  subcategory  based 
on  the  same  technologies  selected  as  the 
basis  for  BPT  for  these  segments.  EPA 
identified  no  technologies  that  can 
achieve  greater  removals  of 
conventional  pollutants  than  those  that 
are  the  basis  for  BPT  that  are  also  cost- 
reasonable  under  the  BCT  Cost  Test. 
Accordingly,  EPA  is  adopting  BCT 
effluent  limitations  equal  to  BPT  for  the 
DRI  and  forging  segments  of  the  other 
operations  subcategory. 

i.  Best  Available  Technology 
Economically  Achievable  (BAT) 

DRI  and  Forging  segments. 

EPA  did  not  identify'  significant  levels 
of  priority  or  non-conventional 
pollutants  in  wastewater  from  DRI  or 
forging  operations.  Therefore.  EPA  is 
not  promulgating  BAT  for  these 
segments. 

4.  New  Source  Performance  Standards 
(NSPS) 

DRI  and  Forging  segments. 

The  technology  basis  for  NSPS  for  the 
DRI  segment  is:  solids  removal,  clarifier, 
high-rate  recycle,  and  filtration  of 
blowdown  wastewater,  and  the 
technology  basis  for  NSPS  for  the 
forging  segment  is  high-rate  recycle,  oil/ 
water  separation  and  mixed-media 
filtration.  In  both  cases,  these  are  the 
same  as  the  BPT  technology  basis.  EPA 
did  not  identify  any  technically  feasible 
options  that  provide  greater 
environmental  protection.  In  addition. 
EPA  concluded  these  technology 
options  do  not  present  a  barrier  to  entry 
because  all  facilities  currently  employ 
the  technologies  (although  minor 
adjustment  of  flow  control  may  be 
necessary  for  some  DRI  operations).  The 
Agency  considered  energy  requirements 
and  other  non-water  quality 
environmental  impacts  and  found  no 
basis  for  any  different  standards  than 
the  selected  NSPS.  Therefore,  EPA  is 
adopting  NSPS  limitations  for  the  DRI 
and  forging  segments  of  the  Other 
Operations  subcategory  based  on  the 
same  technologies  selected  as  the  basis 
for  BPT  for  these  segments. 

5.  Pretreatment  Standards  for  Existing 
and  New  Sources  (PSES/PSNS) 

DRI  and  Forging  segments. 
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EPA  identified  only*  conventional 
pollutants  in  DRI  and  forging 
wastewaters  at  treatable  levels.  These 
pollutants  do  not  pass  through  when 
discharged  to  POTWs  from  facilities 
within  this  subcategory.  Therefore.  EPA 
is  not  promulgating  pretreatment 
standards  for  these  segments. 

IX.  Pollutant  Reduction  and 
Compliance  Cost  Estimates 

A.  Pollutant  Reductions 

Presented  below  for  the  Cokemaking, 
Sintering,  and  Other  Operations 
subcategories  are  the  pollutant 
reductions  obtainable  through  the 
application  of  the  model  technologies 
that  form  the  basis  of  the  effluent 


limitations  guidelines  and  standards 
promulgated  today.  This  section 
summarizes  these  estimated  reductions. 
Chapter  11  of  the  TDD  includes  the 
estimated  pollutant  reductions  for 
options  considered  but  not 
promulgated,  and  discusses  the 
methodology  in  detail. 

1.  Conventional  Pollutant  Reductions 

The  Agency  estimates  that  this 
regulation  will  reduce  discharges  of 
B0D5,  TSS  and  oil  and  grease  by 
approximately  351,000  pounds  per  year. 

2.  Priority  and  Non-conventional 
Pollutant  Reductions 

a.  Direct  Discharge  Facilities  (BPT/ 
BAT). 


The  estimated  reductions  in  priority 
and  non-conventional  pollutants 
directly  discharged  in  treated  final 
effluent  resulting  from  implement,ition 
of  the  model  BPT/BCT/BAT 
technologies  are  listed  in  Table  IX. A. 1. 
The  Agency  estimates  that  today's  BPT/ 
BCT/BAT  standards  will  reduce  direct 
discharges  of  priority  and  non- 
conventional  pollutants  by 
approximately  754.000  pounds  per  year. 
The  Agency  only  estimated  the 
reduction  in  2.3.7.8-TCDF  discharge  in 
the  Sintering  subcategory,  thus  the 
removal  when  measured  in  pounds  per 
year  is  negligible. 


Table  IX. A.  1.— Reduction  in  Direct  Discharge  of  Priority  and  Non-Conventional  Pollutants  After 
Implementation  of  BPT/BAT  Regulations  Promulgated  Today 


Sutx;afegory 


Priority  metal 

and  organ  ics 

compounds 

lbs/year 


Non-priority 
metal  and 

organic 
compounds 

lbs/year 


Total  metal 

and  organic 

compounds 

lbs  year 


Cokemaking  

Sintering  

Other  Operations  

Total  Removals  for  all  Subcategories 


30  164 
0 
0 

718.136 

0 

5.684 

748.300 

0 

5.684 

30.164 

723,820 

753.984 

b.  PSES  Effluent  Discharges  from 
POTWs. 

Table  IX.A.2  lists,  by  subcategory,  the 
estimated  reductions  in  priority  and 
non-conventional  pollutants  discharged 
from  POTWs  following  implementation 
of  the  model  PSES  technologies.  The 
Agency  estimates  that  today's  PSES 


regulations  will  reduce  indirect  facility 
discharge  to  POTWs  by  264,000  pounds 
per  year.  These  figures  are  adjusted  for 
pollutant  removals  expected  from 
POTWs,  and  thus  reflect  reductions  in 
discharges  to  the  receiving  waters. 
Estimated  reductions  in  pollutants 
discharged  indirectly  to  surface  waters 


are  provided  on  a  subcategory  basis  in 
Chapter  1 1  of  the  Technical 
Development  Document.  The  Agency 
did  not  identify  any  priority  or  non- 
conventional  pollutants  at  treatable 
concentrations  is  the  wastewater  of  the 
Other  Operations  subcategory. 


Table  IX.A.2.— Reduction  in  Discharges  from  POTWs  of  Priority  and  Non-conventional  Pollutants  After 

Implementation  of  PSES  Regulations  Promulgated  Today 


Subcategory 


Priority  metal 

and  organ  Ics 

compounds 

lbs/year 


Mon-pnonty 
■Tietal  and 

organic 
compxjunds 

lbs/year 


Total  metal 

and  organic 

compounds 

lbs/year 


Cokemaking  

Sintering  

Other  Operations  

Total  Removals  for  All  Subcategories 


4,388  1 

259.776 

264.164 

0  ' 

0 

0 

0 

( — 

0 

4.388 


259  776 


264,164 


B.  Regulatory  Costs 

The  Agency  estimated  the  cost  for 
iron  and  steel  facilities  to  achieve  each 
of  the  effluent  limitations  guidelines 
and  standards  promulgated  today,  as 
well  as  the  costs  for  facilities  to  achieve 
the  effluent  limitations  guidelines  and 
standards  considered  but  not 
promulgated.  Chapter  10  of  the  Final 
TDD  provides  detailed  information  on 


the  methodologies,  including  cost 
curves  and  basis,  used  to  estimate  these 
costs.  In  addition,  the  TDD  contains  cost 
estimates  for  each  option,  segment  and 
subcategory  considered  for  today's  final 
rule,  including  those  which  EPA  has 
decided  not  to  promulgate.  All  cost 
estimates  in  this  section  are  expressed 
in  terms  of  1997  dollars,  which 
corresponds  with  the  base  year  of  the 


engineering  analysis.  The  cost 
components  reported  in  this  section 
represent  estimates  of  the  investment 
cost  of  purchasing  and  installing 
equipment,  the  annual  operating  and 
maintenance  costs  associated  with  that 
equipment,  land  costs  associated  with 
equipment,  and  additional  costs  for 
discharge  monitoring.  The  capital  costs, 
pre-tax  total  annualized  costs,  and  post- 
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tax  total  annualized  costs  for  these  1.  Cokemaking  Subcategory 

subcategories  are  presented  in  Section  X         a.  Bv-products  Recovery  Segment, 
in  terms  of  2001  dollars.  Table  IX.B.l  shows  the'costs  EPA 

estimated  for  existing  direct  and 


indirect  discharging  by-products 
recoverv'  cokemaking  facilities  to 
comply  with  the  BAT  limitations  or 
PSES  standards  promulgated  today. 


Table  IX.B.L— Estimated  Costs  for  By-Product  Recovery  Cokemaking  Facilities 


Discharge  status 


Direct  

Indirect    . 

Total 


Number  of 
facilities 

Total  capital 
and  land  costs 

Annual  O&M 
costs 

12 

$26,039,400 
6,138,600 

54,593,800 

8 

1,462,600 

' 

20 


32,178.000 


6,056,400 


b.  Non-recover>'  Segment. 

EPA  is  promulgating  limitations  and 
standards  for  this  segment  expressed  as 
no  discharge  of  process  wastewater 
pollutants.  The  Agency  has  determined 
that  implementation  of  BPT,  BCT,  BAT. 
or  PSES  limitations  and  standards  bv 
facilities  in  this  segment  will  not  result 


in  anv  incremental  compliance  costs 
because  all  facilities  are  currently 
achieving  them. 

2.  Sintering  Subcategory 

Table  IX,B.2  shows  the  costs  EPA 
estiiuated  for  direct  discharging 
sintering  facilities  to  comply  with  the 


BAT  limitation  for  2.3,7,8-TCDF 
promulgated  today.  Note  that  even 
though  EPA  has  promulgated  PSES  for 
this  subcategory  EPA  is  not  aware  of  any 
sintering  facilities  currently  discharging 
to  a  POTVV  and  has  therefore  not 
included  any  compliance  costs. 


Table  IX.B.2.— Estimated  Costs  for  Sintering  Facilities 


Discharge  status 


fMumber  of 
facilities 


Total  capital 
and  land  costs 


Annual  O&M 
costs 


Direct 


811,046,100 


$1 ,304,300 


3.  Steelmaking  Subcategory 

EPA  has  determined  that  the  industry- 
will  incur  no  costs  due  to  the  alternate 
limitations  and  standards  based  on  best 
professional  judgment  applicable  to 
basic  oxygen  furnaces  with  semi-wet  air 
pollution  control   Likewise,  EPA  has 
determined  that  there  will  not  be  any 
compliance  costs  incurred  by  facilities 
with  electric  arc  furnaces  with  semi-wet 
air  pollution  control  to  comply  with 
today's  rule. 


4  Other  Operations  Subcategory 

Table  IX,B.3  shows  the  costs 
estimated  for  direct  discharging  forging 
facilities  to  comply  with  the  BPT 
limitations  promulgated  today.  The 
estimated  costs  for  direct  discharging 
DRI  facilities  are  not  presented  because 
there  are  only  two  direct  dischargers  in 
this  segment  and  data  aggregation  or 
other  masking  techniques  are 
insufficient  to  avoid  di.sclosure  of 
information  claimed  as  confidential 
business  information.  Also,  because 


EPA  is  not  promulgating  PSES  or  PSNS 
limits  for  the  DRI  and  forging  segments, 
indirect  dischargers  in  this  subcategory 
will  not  incur  costs  as  a  result  of  this 
regulation.  For  the  briquetting  segment, 
because  all  facilities  in  this  segment  are 
currently  meeting  the  promulgated 
limitations  and  standards  for  BPT,  BCT. 
BAT,  PSES.  PSNS.  and  NSPS  of  no 
discharge  of  process  wastewater 
pollutants,  there  are  no  incremental 
compliance  costs  associated  with  this 
limit. 


Table  IX. B. 3. —EPA  Estimated  Costs  for  Forging  Facilities 


Segment 


Numtjer  of 
facilities 


Total  capital 
and  land  costs 


Annual  O&M 
costs 


Forging 


5120,200 


$20,400 


X.  Economic  Analysis 

A.  Introduction  and  Oveniew 

This  section  describes  the  estimated 
capital  investment  and  annualized  costs 
of  compliance  with  the  final  effluent 
limitations  guidelines  and  standards 
promulgated  today  for  the  iron  and  steel 
industry  and  the  potential  impacts  of 
these  compliance  costs  on  the  industry. 
This  section  also  presents  the  estimated 
costs  and  projected  impacts  for 
technology  options  EPA  considered  but 
rejected  for  all  of  the  subcategories. 


EPA's  economic  assessment  is  presented 
in  detail  in  the  report  titled  "Economic 
Analysis  of  Final  Effluent  Limitations 
and  Standards  for  the  Iron  and  Steel 
Manufacturing  Point  Source  Category' " 
(hereafter.  "EA")  and  in  the  rulemaking 
record.  The  EA  estimates  the  economic 
effect  of  compliance  costs  on 
subcategory  operations  at  a  site  where 
feasible,  the  combined  cost  for  all 
subcategory  operations  at  a  site  for 
selected  cost  combinations,  aggregate 
costs  for  all  sites  owned  by  each 
company,  impacts  on  employment  and 


output,  domestic  and  international 
markets,  and  environmental  justice 
issues.  EPA  conducted  a  small  business 
analysis,  which  estimates  effects  on 
small  entities,  and  a  cost-effectiveness 
analysis  of  all  evaluated  options, 

B.  Economic  Description  of  the  Iron  and 
Steel  Industry 

The  United  States  is  the  third  largest 
steel  producer  in  the  world  with  12 
percent  of  the  market,  an  annual  output 
of  between  100  and  115  miUion  tons  per 
year,  and  around  150,000  employees. 
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Major  markets  for  steel  are  service 
centers  and  the  automotive  and 
construction  industries.  Together  these 
three  markets  account  for  61  percent  of 
steel  shipments.  The  remaining  40 
percent  is  dispersed  over  a  wide  range 
of  products  and  activities,  such  as 
agricultural,  industrial  and  electrical 
machinery,  oil  and  gas,  containers,  and 
appliances. 

The  iron  and  steel  rulemaking 
includes  sites  within  the  North 
American  Industry  Classification 
System  (NAICS)  codes  324199  (coke 
ovens,  part  of  "all  other  petroleum  and 
coal  product  manufacturing"),  331111 
(iron  and  steel  mills),  331210  (steel 
pipes  and  tubes),  and  331221  (cold 
finishing  of  steel  shapes).  The  iron  and 
steel  and  proposed  metal  products  and 
machinery  effluent  guideline 
rulemakings  both  may  have  sites  in  the 
last  two  NAICS  codes. 

The  iron  and  steel  effluent  guideline 
as  proposed  would  have  applied  to 
approximately  254  iron  and  steel  sites. 
Of  these  sites,  EPA  was  able  to  analyze 
approximately  211  for  post-regulatory 
compliance  impacts  at  the  site  level.  For 
the  remaining  43  sites,  thirteen  did  not 
report  data  at  the  site  level,  fourteen 
could  not  be  analyzed  because  they 
were  jointly  owned  sites,  foreign  owned 
sites,  or  newly  constructed  sites,  and 
sixteen  were  in  poor  financial  condition 
prior  to  the  regulation  and  are  treated  as 
closures  under  the  prevailing  baseline 
conditions.  Of  the  254  iron  and  steel 
sites,  approximately  60  sites  are  owned 
by  small  business  entities. 

The  254  sites  are  owned  by  115 
companies,  as  estimated  by  the  EPA 
survey.  The  global  nature  of  the 
industry  is  illustrated  by  the  fact  that 
eighteen  companies  have  foreign 
ownership.  Twelve  other  companies  are 
joint  entities  with  at  least  one  U.S. 
company  partner.  Excluding  joint 
entities  and  foreign  ownership,  the 
database  contains  85  U,S.  companies, 
more  than  half  of  which  are  privately 
owned.  Responses  to  the  EPA  survey  are 
the  only  soiuces  of  financial 
information  for  these  privately-held 
firms," 

The  EPA  siuvey  collected  financial 
data  for  the  1995-1997  time  period  (the 
most  recent  data  available  at  the  time  of 
the  survey).  This  three-year  time  frame 
marked  a  high  point  in  the  business 
cycle.  The  high  point  in  the  business 
cycle  allowed  companies  to  replenish 
retained  earnings,  retire  debt  and  take 
other  steps  to  reflect  this  prosperity  in 
their  financial  statements.  Even  so,  an 
initial  analysis  of  the  pre-regulatory 
condition  of  the  115  companies  in  the 
EPA  survey  indicated  that  27  of  them 
would  be  considered  "financially 


distressed"  either  because  they  are  start- 
up companies  and  joint  ventures  or 
because  they  are  established  firms 
which  still  showed  losses.  For 
discussion  of  the  changes  in  industry 
financial  conditions  in  the  period 
between  1997  and  2001,  see  Section  IV. 

C.  Economic  Impact  Methodology 

1.  Introduction 

This  section  (and,  in  more  detail,  the 
EA  and  the  accompanying 
administrative  record)  evaluates  several 
measures  of  economic  impacts  that 
result  from  the  estimated  compliance 
costs  associated  with  each  technically 
feasible  BAT  and  PSES  option.  The 
analysis  in  the  EA  consists  of  eight 
major  components:  (1)  An  assessment  of 
the  number  of  facilities  that  could  be 
affected  by  this  rule;  (2)  an  estimate  of 
the  annualized  aggregate  costs  for  these 
facilities  to  comply  with  the  rule  using 
site-level  capital,  one-time  non-capital, 
and  annual  operating  and  maintenance 
(0&;M)  costs;  (3  and  4)  two  separate  site- 
level  closure  analyses  to  evaluate  the 
impact  of  compliemce  costs  for 
operations  in  individual  subcategories 
(where  possible)  at  the  site  and  for  the 
combined  cost  of  the  options  for  all 
subcategories  at  the  site;  (5)  an 
evaluation  of  the  corporate  financial 
distress  that  the  companies  in  the 
industry  would  be  likely  to  incur  as  a 
result  of  combined  compliance  costs  for 
all  sites  owned  by  the  company;  (6)  an 
evaluation  of  secondary  impacts  such  as 
those  on  employment  and  economic 
output;  (7)  an  analysis  of  the  effects  of 
compliance  costs  on  small  entities;  and 
(8)  a  cost-benefit  analysis  pursuant  to 
Executive  Order  12866, 

All  costs  Eire  reported  in  this  section 
of  the  preamble  in  2001  dollars,  with 
the  exception  of  cost-effectiveness 
results,  which,  by  convention,  are 
reported  in  1981  dollars.  The  primary- 
sources  of  data  for  the  economic 
analysis  are  the  Collection  of  1997  Iron 
and  Steel  Industry  Data  (Section  308 
Survey)  and  data  provided  by  industry 
during  the  public  comment  period. 
Other  sources  include  government  data 
from  the  Bureau  of  Census  and  industry 
trade  journals. 

2,  Methodology  Overview 

The  starting  point  for  the  economic 
analysis  is  the  cost  annualization  model, 
which  uses  site-specific  cost  data  and 
other  inputs  to  determine  the 
annualized  capital,  one-time  non- 
capital, and  O&M  costs  of  improved 
pollution  control.  This  model  uses  these 
costs  along  with  the  company-specific 
real  cost  of  capiteil  (discount  rate)  and 
the  corporate  tax  rate  over  a  16-year 


anah'tical  time  frame  to  generate  the 
annual  cost  of  compliance  for  each 
option  EPA  considered.  EPA  based  the 
16-year  time  frame  for  analysis  on  the 
depreciable  life  for  equipment  of  this 
type — 15  years  according  to  Internal 
Revenue  (IRS)  rules,  with  an  estimated 
actual  life  of  25  years — plus  a  mid-year 
convention  for  putting  the  new 
equipment  in  operation  (for  example, 
six  months  between  purchase, 
installation,  and  operation).  The  model 
generates  the  present  value  and 
annualized  post-tax  cost  for  each  option 
for  each  site  in  the  survey,  which  are 
then  used  in  the  subcategory,  site,  and 
company  analyses,  described  below. 
The  Agency  adopts  an  assumption  of 
zero  "cost  pass-through  '  of  compliance 
costs  for  this  industry,  which  is 
consistent  with  the  facts  of  significant 
import  competition  and  declining 
product  prices. 

In  the  subcategor\'  analysis.  EPA 
models  the  economic  impacts  of 
regulatory  costs  from  individual 
subcategories  on  a  site.  The  site  analysis 
evaluates  the  combined  costs  on  the 
profitability  of  the  site.  In  both,  the 
model  compares  the  present  value  of 
forecasted  cash  flow  over  16  years  with 
the  present  value  of  the  regulatory- 
option  over  the  same  16-year  period.  If 
the  present  value  of  regulatory-  costs 
exceeds  that  of  the  projected  cash  flow, 
it  does  not  make  financial  sense  to 
upgrade  the  site.  That  is,  if  the  present 
value  of  projected  cash  flow  is  positive 
before,  but  negative  after,  the  incurrence 
of  regulatory  costs,  the  site  is  presumed 
to  close. 

EPA  developed  five  forecasting 
models  for  the  iron  and  steel  industry'. 
None  of  these  methods  assumes  any 
growth  in  real  terms  and  all  are 
calculated  in  terms  of  constant  1997 
dollars.  This  conservative  assumption 
precludes  sites  from  growing  their  way 
out  of  financial  difficulties  imposed  by 
the  regulation.  Site-specific  data  are 
only  available  for  1995-1997.  The 
period  from  1998  to  2001  is  the 
rulemaking  period  and  when  the 
forecasting  methods  begin.  Because 
promulgation  occurs  in  2002,  this  is 
taken  as  the  first  year  ofimplementation 
and  the  beginning  of  the  16-year  period 
over  which  to  consider  the  regulatory 
impact  on  projected  earnings.  The  first 
two  methods  explicitly  address  the 
sharp  downturn  in  the  industr>'  after 
1997  but  differ  in  predicting  the 
strength  and  duration  of  recovery  and 
subsequent  downturns.  That  is,  both 
address  the  cyclicality  seen  in  the  iron 
and  steel  industry,  but  reflect  differing 
magnitudes  and  timing.  The  third 
forecasting  method  is  a  three-year 
average  (1995  to  1997)  to  provide  an 
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upper-biiunil  ,inal\sis   Thf  fmirth 
f()rt'c;astin^  mcthiKi  in  a  six  v«ar  .ivt^ragt' 
( overinji  1995  to  2()()().  with  the  vcars 
1998  through  2000  sudled  bv  indiistrv 
levt'l  pt'rf()rinanc;t'  The  fifth  ftirocastiiit; 
methcul  list's  (inlv  thi'  \f'dr  JOOO  as  a 
hiwer-txiuful  analvsis  The  fourth  ami 
fifth  forecasting  methods  were  added 
after  proposal  to  reflect  to  the  maxiiiiimi 
extent  possible  tlie  effei  t  iif  the  indusir\ 
downturn 

p;PA  call  ulates  the  [lost-regulatorv 
status  of  a  site  as  the  present  value  ot 
forecasted  earnings  minus  the  after-tax 
present  value  of  regulator\-  costs   With 
five  forecasting  inetiinds.  there  are  ti\e 
ways  to  evaluate  eac  h  >ite   It  a  >ites 
post-regulatorv  status  is  negative  (atter- 
tax  present  \aliie  of  regulatory  costs 
exceed  present  value  of  forecastecH 
earnings).  EFA  assigned  a  score  of    T 
for  that  foreca.sting  method.  EPA  then 
tallied,  for  e.ich  site,  the  score  it 
received  for  each  forecasting  method   A 
site.  then,  may  have  a  score  ranging 
from  zero  to  five  (with  five  indicating 
after-tax  present  value  of  regulatory 
costs  exceed  present  value  of  forecasted 
earnings  under  all  h\e  forecasts).  In  an 
effort  to  reflect  the  significant  industry 
downturn,  the  Agency  has  chosen  to 
reflect  any  incremental  change  in  the 
score  frr>m  the  baseline  condition  to  the 
post-regulatory  condition  due  to 
regulatory  compliance  costs  as  a 
closure. 

EPA  could  not  perform  an  econmnit 
analvsis  of  a  number  of  sites  at  the 
subcategory  and  site  levels,  even  though 
annualized  costs  were  calculated:  where 
the  site  is  a  cost  (enter:  where  it  is  a 
captive  site  that  exists  primarily  to 
produce  products  transferred  to  other 
sites  under  the  same  corporate 
ownership;  where  components  for  the 
analysis  are  not  recorded  on  the  site';; 
books,  only  those  of  the  company;  or 
where  the  site's  cash  flow  is  negative 
and  therefore  sufficient  bv  itself  to 
project  a  negative  present  value  for 
earnings.  For  these  sites,  the  analysis 
defaults  to  the  company  level. 
Consistent  with  OMB  guidance,  EPA 
estimated  post-compliance  closures  due 
soleh'  to  the  effect  of  the  rule   Direct 
impacts,  such  as  loss  in  employment, 
revenues,  production  and  (possibly) 
exports  are  calculated  from  pro)ected 
closures. 

EP.'X  evaluated  many  methods  to 
estimate  corporate  financial  distress 
reported  in  the  economic  literature  of 
the  last  ten  years  and  chose  the 

Altmans  Z"  model.  This  well-known 
and  well-tested  model  was  developed  to 
analyze  the  financial  health  of  both 
private  and  public  manufacturing  firms 
it  is  based  on  empirical  data  and  creates 
a  weighted  average  of  financial  ratios, 


thus  avoiding  the  difficulty  of 
interpreting  multiple  ratios  with 
(littering  implications  for  financial 
hi'.ilth  The  single  index.  Z'.  is 
(  iiinpared  against  ranges  de\eloped  by 
.Mtiii.in  to  indif:<ite  "good." 

indeteriiuii.ite,"  .ind  "distressed  " 
fill. UK  lal  ( onditions   EPA  examined 
1997  financial  d.ita  (the  most  recent 
(  ollected  in  the  sur\'eyl  to  estimate  the 
pre-regulatory  conditions.  EPA  then 
■iggregated  costs  for  all  sites  belonging  to 
that  company  V.PA  recalculated  Z'  after 
incorporating  the  effects  of  the  pollution 
r  oiitrol  ( imipliance  costs  into  the 
iiiidnie  statement  and  balance  sheet  for 
the  (ompany.  EPA  classified  as 
imp.K  ted  all  companies  whose 
".Mtiiian's  Z'  "  score  changes  such  that 
the  company  goes  from  a  "good"  or 

indeterminate"  baseline  category  to  a 
"distressed"  post-compliance  category. 
.Su<  h  (  iim|)anies  ma\'  have  significant 
diffii  ulties  raising  the  capital  needed  to 
comjilv  with  the  options  under 
consideration,  which  can  indicate  the 
likelihood  of  bankruptcy,  loss  of 
fin.iiu  lal  independence,  or  shedding  of 
assets 

EPA  uses  input-output  anah  ses  to 
determine  the  effects  of  the  regulation 
Using  national-level  employment  and 
output  multipliers.  Input-output 
multipliers  allow  EPA  to  estimate  the 
effect  of  a  loss  in  output  in  the  iron  and 
steel  industry  on  the  U.S.  economy  as  a 
whole.  Every  projected  closure  has 
direct  impacts  in  lost  employment  and 
output.  These  direct  losses  also  have 
repen  ussions  throughout  the  rest  of  the 
ei  onom\'  The  input-output  multipliers 
,illow  EPA  to  calculate  the  national 
losses  in  output  and  employment  based 
on  the  direct  impacts. 

EP.-\  also  determines  the  impacts  on 
regional-level  employment.  The 
increase  in  metropolitan  statistical  area 
(MSA)  unemployment  level,  or  county, 
if  non-metropolitan,  is  calculated  for 
each  MSA  or  county  in  which  there  is 
at  least  one  projected  closure. 

D  Ecnnninic  (,'o.sf.s  nnri  Imparts  of 
Tt'chnnlogv  Options  by  Subcntegory 

In  this  section,  EPA  presents  the 
(  apital  costs  and  post-tax  total 
annualized  costs  for  each  technically 
achievable  option  EPA  c:onsidered  in 
each  subcategory.  As  discussed  in 
Section  XX'.  2.  the  cost  annualization 
model  derives  total  post-tax  annualized 
costs  from  site-spec:ific  capital  costs, 
one-time  non-capital  costs,  and 
operating  and  maintenance  costs: 
however,  only  capital  costs  are  reported 
here  to  simplify  the  presentation.  For  a 
detailed  presentation  of  all  costing 
information,  see  Chapter  10  of  the  TDD. 
As  noted  in  Section  X.B.  sixteen 


facilities  are  projected  to  close  under 
baseline  conditions  and  are  not 
included  further  in  the  economic 
analvsis.  For  this  reason,  the  costs  and 
removals  presented  in  Section  X  will 
differ  from  the  results  reported  in  the 
engineering  analysis  in  Chapter  10  of 
the  TDD. 

The  Agency  evaluates  the  first  stage  of 
the  impact  analysis  by  projecting  the 
impacts  associated  with  the  regulatory 
costs  for  a  single  subcategory  (or 
segment)  at  a  site.  For  example,  a  site 
may  have  cokemaking,  sintering,  and 
other  operations,  but  the  post- 
compliance  cash  flow  analysis  only 
reflects  the  regulatory  costs  associated 
with  a  single  subcategory.  This  stage  of 
the  analysis  serves  as  a  screening 
mechanism  for  potentially  significant 
impacts  for  facilities  which  may  be 
impacted  by  options  in  multiple 
subcategories.  Alternatively,  for  any 
facility  with  operations  only  in  a  single 
subcategory  such  as  a  stand  alone  coke 
plant,  this  stage  represents  the  complete 
facility  level  analysis.  Unfortunately,  for 
a  number  of  subcategories  related  to 
integrated  steelmaking  operations,  the 
first  stage  of  the  analysis  could  not  be 
constructed  due  to  interdependent  cost 
estimates.  For  integrated  steel  facilities 
with  operations  in  ironmaking. 
integrated  steelmaking,  integrated  and 
standalone  hot  forming,  and  steel 
finishing,  particularly  those  which  make 
extensive  use  of  co-treatment  of 
compatible  wastewaters  and  central 
treatment,  the  cost  estimates  for  one 
subcategory  depend  upon  the  selected 
technology  option  for  related 
subcategories.  As  a  result,  the 
subcategory  impact  results  for 
ironmaking.  integrated  steelmaking,  and 
integrated  and  standalone  hot  forming 
will  not  be  presented  below,  but  rather 
will  be  presented  on  an  aggregated  basis 
in  the  facility  analysis  in  Section  X.EI.  In 
the  case  of  steel  finishing,  a  large 
number  of  facilities,  in  addition  to  the 
integrated  steel  facilities  discussed 
previously,  are  in  the  scope  of  the 
subcategory  and  the  subcategory  impact 
results  are  presented,  but  the  resulls  do 
understate  the  potential  economic 
impact  to  the  integrated  steel  facilities. 

1.  Cokemaking 

a.  By-product  Cokemaking 

i.  BAT 

The  regulatory  compliance  costs 
associated  with  BAT  1  are  not  projected 
to  result  in  any  postcompliance 
closures,  while  the  regulatory 
compliance  costs  associated  with  BAT  3 
are  projected  to  result  in  two 
postcompliance  closures,  with  potential 
job  losses  of  500  FTEs.  Because  there  are 
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a  total  of  only  twelve  directly 
discharging  by-product  cokemaking 
facilities,  the  projected  closures 
represent  seventeen  percent  of  the 
potentially  regulated  population.  Given 
the  significant  additional  pollutant 


removals  attainable  through  application 
of  BATl  and  the  general  economic  state 
of  the  industry.  EPA  does  not  believe 
that  it  is  reasonable  to  impose  the 
economic  impacts  associated  with  BAT 
3.  For  this  reason,  the  Agency  has 


determined  that  option  BAT  3  is  not 
economically  achievable  for  existing 
sources,  but  that  option  BAT  1  is 
economically  achievable. 


Table  X.D.1.— BAT  Costs  and  Impacts  for  By-Product  Cokemaking 


Option 


Capital  cost 
(S2001M) 


Post-tax  total 
annualized 

cost 
(S2001M) 


Impacts 
Closures  Job  Losses 


BAT  1 
BAT  3 


26.3 
59.2 


6.6 

10.5 


0,0 
2/500 


ii.  PSES 

The  regulatory  compliance £osts 
associated  with  PSES  option  1  are  not 
projected  to  result  in  any 
postcompliance  closures.  The  regulatory 
compliance  costs  associated  with  PSES 
option  3  are  projected  to  result  in  two 
postcompliance  closures,  with  potential 
job  losses  of  between  500  and  750  FTEs. 


Because  there  are  a  total  of  only  eight 
indirectly  discharging  by-product 
cokemaking  facilities,  the  projected 
closures  represent  25  percent  of  the 
potentially  regulated  population.  In 
view  of  the  fact  that  these  facilities  are 
presently  subject  to  pretreatment 
standards  in  Part  420.  the  significant 
additional  pollutant  removals  attainable 


through  application  of  PSESl.  and  the 
general  state  of  the  industry.  EP.\  docs 
not  believe  that  it  is  reasonable  to 
impose  the  economic  impacts  associated 
with  PSES3.  For  the.se  reasons,  the 
.Agency  has  determined  that  option 
PSES3  is  not  economically  achievable 
for  existing  sources,  but  that  option 
PSESl  is  economically  achievable. 


TABLE  X.D.2.— PSES  Options,  Costs,  and  Impacts  for  By-Product  Cokemaking 


Option 


Capital  cost 
(S2001M) 


Post-tax  total 
annualized 

cost 
(S2001M) 


Impacts 
Closures  Job  Losses 


PSES  1 
PSES  3 


6.7 
25.5 


2.0 

6.6 


O.'O 
500-750 


iii.  NSPS  and  PSNS 

The  technology  options  EPA 
considered  for  NSPS  are  identical  to 
those  it  considered  for  existing 
dischargers.  Engineering  analysis 
indicates  that  the  cost  of  installing 
pollution  control  systems  during  new 
construction  is  less  than  the  cost  of 
retrofitting  existing  facilities.  Because 
EPA  projects  the  compliance  costs  for 
new  sources  are  less  than  existing 
sources  and  because  limited  or  no 
impacts  are  projected  for  existing 
sources,  then  no  impacts  are  expected 
for  new  sources  and  no  barrier  to  entry 
is  anticipated. 

The  technology  option  EPA 
considered  for  PSNS  is  equivalent  to 
PSES  3,  which  is  more  stringent  rather 
the  promulgated  option  PSES  1.  PSES  3 
was  rejected  for  existing  sources  as  not 
economically  achievable  due  to 
projected  facility  closures.  However, 
engineering  analysis  indicates  that  the 


cost  of  installing  pollution  control 
systems  during  new  construction  is  less 
than  the  cost  of  retrofitting  existing 
facilities,  so  EPA  projects  the 
compliance  costs  for  new  sources  are 
less  than  existing  sources  and  no 
impacts  are  projected  and  no  barrier  to 
entry  can  result. 

b.  Non-recovery  Cokemaking 

i.  BPT.  BAT  and  PSES 

The  technology  option  for  BPT.  BAT 
and  PSES  is  no  discharge  of  process 
wastewater  pollutants.  No  incremental 
compliance  costs  are  associated  with 
these  options  as  all  existing  sources  are 
currently  meeting  the  no  discharge 
requirement.  Because  there  are  no 
incremental  compliance  costs,  there  are 
no  impacts  resulting  from  the  BPT.  BAT 
and  PSES  options. 

ii.  NSPS  and  PSNS 

The  technology  option  EPA 
considered  for  new  sources  are  identical 


to  those  it  considered  for  existing 
dischargers.  No  incremental  compliance 
costs  are  associated  with  the  no 
discharge  option,  just  as  in  the  case  of 
existing  sources,  because  the  non- 
recovery  method  of  producing  coke 
generates  no  process  wastewater.  As  no 
compliance  costs  are  expected,  no 
barrier  to  entry  can  result. 

2.  Sintering 

a.  Sintering  Operations  with  Wet  Air 
Pollution  Control 

i.  BAT  and  PSES 

The  regulatory  compliance  costs 
associated  with  the  regulation  of  2.3.7.8- 
TCDF  under  the  BAT  option  and  the 
PSES  option  are  not  projected  to  result 
in  any  postcompliance  closures  To  the 
Agency's  knowledge,  there  are  no 
current  indirect  dischargers  of  sintering 
wastewater. 
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Table  X.D.3.— BAT  Costs  and  Impacts  for  Sintering  Subcategory 


BAT 


Post-tax  total 
Capital  cost  annualized 

(S2001M)  cost 

(52001 M) 


12.0 


19 


Impacts 
Closures/Job  Losses 


0/0 


ii.  NSPS  and  PSNS 

The  tt'(  hnnlogy  options  HPA 
considered  for  new  sources  ,ire  ideiitii  .il 
to  those  it  considered  for  existing 
dischargers.  Engineering  dnalvsis 
indic:ates  that  the  cost  of  instalHng 
pollution  control  svstems  during  new 
( (instruction  is  less  than  the  c;ost  ot 
retrofitting  existing  tdcilities    Because 
FPA  pro|ec:ted  the  costs  for  new  sourc  es 
are  less  than  existing  sour(  es  and 
because  limited  or  no  impac  ts  are 
projected  for  f>xisting  soure  es,  then  im 
impacts  are  t-xpected  for  new  sourc  es 
<ind  no  harrier  to  entr\  (  an  result 

h   Sintering  Operations  With  Drx  .\ir 
F'oUution  Omtroi 

I  BF'T.  BAT  and  P.SES 

The  te(  hnoliig\'  option  for  BPT,  B.\T 
and  PSp;s  is  no  discharge  ot  pro(  ess 
wastewater  pollutants    No  increinentai 
compliance  costs  are  associated  with 
these  options  as  all  existing  sources  are 
currently  meeting  the  no  discharge 
recjuirement   Because  there  are  no 
incTemental  compliance  c  osts,  there  are 
no  impacts  resulting  from  ttu-  BF'T   HAT 
and  PSES  options 

II  NSP.S  and  P.SNS 

The  technology  option  F.P.\ 
considered  for  new  soun  es  are  identic  al 
tf)  those  it  ccmsidered  for  existing 
dischargers   No  ;nc:remental  (  ompliaiu.e 
costs  are  associated  with  the  no 
discharge  option,  just  as  in  the  case  of 
existing  sources,  because  the  non- 
recoverv  method  of  producing  loke 
generates  no  process  wastewater  As  im 
compliance  costs  are  expected,  no 
barrier  to  entrv  ran  result 

!    Ironmaking 

a   BAT  and  PSE.S 

The  regulatory  compliance  costs 
associated  with  the  proposed  BAT 
option  and  the  PSES  option  are 
presented  below   The  Agency  does  not 
present  costs  for  indirect  dischargers 
separately,  because  there  is  onU'  one 
indirect  discharger  in  this  subc;ategor\ 
and  data  aggregaticm  or  other  masking 
techniques  are  insuffic  lent  to  ayoid 


disclosure  of  information  claimed  as 
confidential  business  information. 

rnfortunatidy.  for  a  number  of 
sub(  ategories  related  to  integrated 
steelmaking  operations,  this  stage  of  the 
analysis  could  not  be  constructed  due  to 
interdependent  cost  estimates.  For 
integrated  steel  facilities  with 
operations  in  ironmaking.  integrated 
sttHdmaking.  integrated  and  stand  alone 
hot  forming,  and  steel  finishing, 
[larticularh  those  which  make  extensive 
Use  of  co-treatment  of  compatible 
wastewaters  and  central  treatment,  the 
cost  estimates  for  one  subcategory 
depend  upon  the  selet:tod  technology 
option  for  related  subcategories.  As  a 
result,  the  subcategory  impact  results  for 
ironmaking.  integrated  steelmaking.  and 
integrated  and  stand  alone  hot  forming 
will  not  be  presented,  but  rather  will  he 
presenttMi  on  an  aggregated  basis  in  the 
iai  ilil\'  analysis  in  StH:tion  X.E. 

Table  X.D.4.— BAT  and  PSES  Cost 

FOR  Ironmaking 


Capital 

cost 

(S2001MI 

Post-tax 

total 
annualizecj 

cost 
(S2001M) 

bat  and  PSES       . 

544 

105 

4.  Integrated  Steeirr 
a   BAT  and  PSES 

laking 

The  regulatory  compliance  costs 
assoi  lated  with  the  BAT  option  and  the 
PSES  option  are  presented  below.  The 
Agenc  V  does  not  present  costs  for 
indirec  t  dischargers,  because  there  is 
only  one  in<lirect  disc;harger  in  this 
subcategory  and  data  aggregation  or 
other  masking  techniques  are 
insufficicmt  to  avoid  disclosure  of 
information  claimed  as  confidential 
business  information. 

Unfortunately,  for  a  number  of 
subcategories  related  to  integrated 
steelmaking  operations,  this  stage  of  the 
analysis  could  not  be  constructed  due  to 
interdependent  cost  estimates.  For 
integrated  steel  facilities  with 
operations  in  ironmaking,  integrated 
steelmaking.  integrated  and  stand  alone 


hot  forming,  and  steel  finishing, 
particularly  those  which  make  extensive 
use  of  co-treatment  of  compatible 
wastewaters  and  central  treatment,  the 
cost  estimates  for  one  subcategory 
depend  upon  the  selected  technology 
option  for  related  subcategories.  As  a 
result,  the  subcategory  impact  results  for 
ironmaking,  integrated  steelmaking,  and 
integrated  and  stand  alone  hot  forming 
will  not  be  presented,  but  rather  will  be 
presented  on  an  aggregated  basis  in  the 
facility  analysis  in  Section  X.E. 

Table  X.D.5.— BAT  and  PSES  COST 
FOR  Integrated  Steelmaking 


Post-tax 
Capital  total 

cost         annualized 
(S2001M)  cost 

(S2001M) 


BAT 
PSES 


46.8 


10.4 


5.  Integrated  and  Stand  Alone  Hot 
Forming 

a.  Carbon  and  Alloy 

1.  BAT 

The  regulatory  c;ompliance  costs 
associated  with  the  BAT  option  are 
presented  below.  Unfortunately,  for  a 
number  of  subcategories  related  to 
integrated  steelmaking  operations,  this 
stage  of  the  analysis  could  not  be 
constructed  due  to  interdependent  cost 
estimates.  For  integrated  steel  facilities 
with  operations  in  ironmaking, 
integrated  steelmaking,  integrated  and 
stand  alone  hot  forming,  and  steel 
finishing,  particularly  those  which  make 
extensive  use  of  co-treatment  of 
compatible  wastewaters  and  central 
treatment,  the  cost  estimates  for  one 
subcategory  depend  upon  the  selected 
technology  option  for  related 
subcategories.  As  a  result,  the 
subcategory  impact  results  for 
ironmaking,  integrated  steelmaking,  and 
integrated  and  stand  alone  hot  forming 
will  not  be  presented,  but  rather  will  be 
presented  on  an  aggregated  basis  in  the 
facility  analysis  in  Section  X.E. 
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Table  X.D.6.— BAT  Costs  for  Integrated  and  Stand  Alone  Hot  Forming,  Carbon  and  Alloy 


Capital  cost 
(S2001M) 


Post-tax  total 

annualized  cost 

(S2001M) 


BAT 


149  4 


27  5 


6.  Non-Integrated  Steelmaking  and  Hot  Forming 

a.  Carbon  and  Alloy 
i.  BAT 

The  regulatory  compliance  costs  associated  with  the  BAT  option  are  not  projected  to  result  in  any  postcompliance 
closures. 

Table  X.D.7.— BAT  Costs  and  Impacts  for  Non-integrated  Steelmaking  and  Hot  Forming 


Capital  cost 
(S2001M) 


Post-tax  total 

annualized  cost 

(S2001M) 


Impacts 
Closures/Job  Losses 


BAT 


30.6 


51 


O'O 


ii.  NSPS 

EPA  proposed  new  source  limitations  of  no  discharge  of  process  wastewater  pollutants,  but  has  determined  that 
technological  barriers  prevent  promulgation  of  the  proposed  limitations.  See  Section  VIII. D. 

7.  Steel  Finishing 

a.  Carbon  and  Alloy 

i.  BAT 

The  regulatory  compliance  costs  associated  with  the  BAT  option  are  not  projected  to  result  in  any  postcompliance  closures. 

Table  X.D.8.— BAT  Costs  and  Impacts  for  Steel  Finishing 


Capital  Cost 
(S2001M) 


Post-tax  total 

annualized  cost 

(S2001M) 


Impacts 
Closures/Job  Losses 


BAT 


23.1 


8.6 


Q/O 


8.  Other  Operations 

a.  Direct  Reduced  Iron 

i.  BPT 

The  regulatory  compliance  costs  associated  with  the  BPT  option  are  not  projected  to  result  in  any  postcompliance  closures. 
The  Agency  does  not  present  costs  for  direct  dischargers,  because  there  are  only  two  direct  dischargers  in  this  segment 
and  data  aggregation  or  other  masking  techniques  are  insufficient  to  avoid  disclosure  of  information  claimed  as  confidential 
business  information. 

Table  X.D.9.— BPT  Costs  and  Impacts  Directed  Reduced  Iron 


r-     ..,1  .,«-.  Post-tax  total 


($2001 M) 


Impacts 
Closures/Job  Losses 


BPT 


0/0 


b.  Forging 
i.  BPT 

The  regulatory  compliance  costs  associated  with  the  BPT  option  are  not  projected  to  result  in  any  postcompliance 
closures. 
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Table  X.D.10.— BPT  Costs  and  Impacts  Forging 


BPT 


Capital  cost 
(S2001M) 


Post-tax  total 

annualized  cost 

(S2001M) 


Impacts 
Closures/Job  Losses 


0.13 


004 


0/0 


c.  Briquetting 

1.  BPT/BCT/BAT/PSES 

For  the  briquetting  segment.  EPA  is 
establishing  BPT  of  no  discharge  of 
prni:ess  wastewater  pollutants.  EP.^ 
established  these  limitations  because 
briquettmg  operations  do  not  generate 
any  process  wastewater.  For  this  reason, 
the  Agencv  concludes  that  there  are  no 
costs  associated  with  these  limitations. 

E  Facility  Level  Economic  Impacts  of 
the  Regulator,'  Options 

In  this  section,  EP.-\  presents  the 
impacts  of  capital  costs  and  post-ta.\ 
total  annualized  costs  for  combinations 
of  technology  options  across  all 
subcategories.  The  Agency  evaluates  the 
second  stage  of  the  impact  analysis  by 
projecting  the  impacts  associated  with 
the  regulatory  costs  for  all  subcategories 
affected  at  a  facility  or  site  (the  terms  are 
used  interchangeably)   For  example,  a 
fuUv  integrated  facility  mav  have 
cokemaking.  ironmaking.  integrated 
steelmaking,  hfit  forming  and  finishing 
pj)erations,  and  the  postcompiiance 
cash  flow  analysis  reflects  the  regulatory 
costs  associated  with  all  affected 
operations  at  the  site  This  stage  of  the 
analysis  evaluates  the  aggregate 
regulatory  costs  and  impacts  upon  each 
facility  which  may  be  affected  in 
multiple  subcategories  The  analysis  in 
this  section  reflects  both  those 
integrated  facilities  for  which 
subcategory  cost  estimates  are 
interdependent  (as  discussed  in  .S('ction 
X.D)  and  other  facilities  which  mav 
incur  costs  in  multiple  subcategories, 
but  whose  cost  estimates  are  not 
interdependent. 

The  incorporation  of  the  aggregate 
regulatory  costs  based  npon  the 
technology  options  in  the  proposed  rule 
(except  for  By-product  Cokemaking 
where  BAT  l,is  evaluated  rather  than 
BAT  3;  see  Section  XIII. A.3)  across  all 
subcategories  into  the  postcomplianc  e 
cash  flow  analysis  generates  a  total  of 
either  2  or  4  facility  closures,  depending 
on  whether  the  Bv-Product  Cokemaking 
PSES  1  or  3  options  arc  used  (see 
Section  X.D.I  and  the  EA).  The  facility 
closures  have  potential  job  losses  of 
3750  to  4000  FTEs  The  aggregated 
effect  of  those  impacts  is  not 
economically  achievable.  Therefore, 


EPA  is  not  promulgating  revised 
effluent  limitations  guidelines  and 
standards  for  each  subcategory  as 
proposed.  Rather.  EPA  is  revising 
effluent  limitations  guidelines  and 
standards  where  the  limits  are 
technically  and  economically 
achievable. 

For  this  purpose,  the  Agency  has  also 
analyzed  a  reduced  set  of  regulatory 
options  consisting  of  By-Product 
Cokemaking  BAT  1  and  PSES  1  and 
Sintering  BAT  (see  description  in 
Section  VIII  B).  in  addition  to  BPT  for 
Direct  Reduced  Iron  and  Forging. 
Additional  limitations  and  standards  for 
basic  oxvgen  furnaces  with  semi-wet  air 
pollution  control,  electric  arc  furnaces 
with  semi-wet  air  pollution  control, 
sintering  with  dr\'  air  pollution  control, 
n(m-recoyery  cokemaking,  and 
briquetting  are  projected  to  incur  no 
compliance  costs.  No  facilities  are 
projected  to  close  as  a  result  of  the 
compliance  costs  of  the  reduced  set  of 
regulatory  options.  The  Agency 
determines  that  the  chosen  set  of  model 
technologies  are  economically 
achievable  for  the  affected 
subcategories. 

F  Firm  Level  Impacts 

In  this  section,  the  Agency  evaluates 
the  economic  impacts  of  the  regulatory' 
options  to  the  firms  that  own  the 
affected  fatalities.  EPA  evaluates  the 
third  stage  of  the  impact  analysis  by 
incorporating  the  regulatory  costs  borne 
by  each  facility  into  the  financial  status 
of  the  firm  that  owns  the  facility  or 
multiple  facilities.  For  example,  if  a 
company  owns  an  integrated  facility,  a 
stand  alone  coke  facility,  and  a  stand 
alone  finishing  facility,  the  aggregate 
regulator\'  costs  are  added  to  tne 
baseline  or  precompliance  financial 
conditions  of  the  firm  as  reflected  by  the 
firm  income  statement  and  balance 
sheet.  The  Agency  then  calculates  the 
postcompiiance  Altman  Z -score  and 
i:hecks  for  changes  in  financial  status 
from  good  or  indeterminate  to 
distres.sed,  with  any  such  changes 
ccmsidered  to  be  impacts. 

The  Agency  evaluated  the  set  of 
options  identified  in  Section  X.E  (By- 
Product  C;okemaking  BAT  1  and  PSES  1 
and  Sintering  BAT  (see  description  in 
Section  VIll.B),  in  addition  to  BPT  for 


Direct  Reduced  Iron  and  Forging)  and 
found  them  to  be  economically 
achievable  at  the  facility  level. 
Additional  limitations  and  standards  for 
basic  oxvgen  furnaces  with  semi-wet  air 
pollution  control,  electric  arc  furnaces 
with  semi-wet  air  pollution  control, 
sintering  with  dry  air  pollution  control, 
non-recovery  cokemaking,  and 
briquetting  are  projected  to  incur  no 
compliance  costs.  This  set  of  options 
does  not  cause  any  firm  level  impacts  as 
measured  by  the  postcompiiance 
Altman  Z'  score.  Accordingly,  the 
Agencv  determines  that  each  selected 
model  technology  in  itself  and  when 
considered  collectively  with  the 
technologies  across  the  relevant 
subcategories  is  economically 
achievable. 

G  Community  Impacts 

The  Agency  evaluates  community 
impacts  by  examining  the  potential 
increase  in  county  unemployment.  The 
Agencv  assumes  all  employees  of  the 
affected  facilities  reside  in  the  county  (if 
the  county  is  not  part  of  a  larger 
metropolitan  area)  or  metropolitan  area 
in  which  the  facilities  are  located.  As  no 
facility  closures  are  projected  as  a  result 
of  the  estimated  compliance  costs,  no 
measurable  impacts  on  county 
unemployment  are  expected. 

H.  Foreign  Trade  Impacts 

The  Agency  evaluates  the  potential 
for  foreign  trade  impacts  by  application 
of  the  market  model.  The  aggregate 
regulatory-  compliance  costs  are 
incorporated  to  estimate  the 
postcompiiance  impacts  on  foreign 
trade.  The  analysis  indicates  less  than 
0.1  percent  increase  in  imports  and  less 
than  0.1  percent  decrease  in  exports. 

/.  Small  Business  Analysis 

Based  upon  information  provided  in 
the  Collection  of  1997  Iron  and  Steel 
Industry  Data  (Section  308  Survey),  the 
Agency  was  able  to  reasonably 
determine  the  appropriate  NAICS 
classification  for  each  firm.  EPA  applied 
the  relevant  Small  Business 
Administration  (SBA)  size  standard  for 
each  NAICS  to  determine  whether  each 
firm  was  to  be  considered  a  small  entity. 
The  NAICS  classifications  observed 
were  predominantly  NAICS  324199 
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(coke  ovens,  part  of  "all  other  petroleum 
and  coal  product  manufacturing")  and 
NAICS  331111  (iron  and  steel  mills). 
The  relevant  size  standards  varied  from 
500  to  1500  employees;  they  also 
included  a  few  revenue-based 
standards.  EPA  identified  an  estimated 
35  small  entities  that  may  be  affected  by 
the  proposed  rule  among  the  estimated 
115  total  companies  potentially  affected 
by  the  proposed  set  of  options.  Given 
the  chosen  set  of  final  options,  EPA 
identified  an  estimated  five  small 
entities  that  may  be  affected  by  the  final 
rule  among  the  estimated  22  total 
companies.  EPA  has  fully  evaluated  the 
economic  achievability  of  the  final  rule 
to  affected  small  entities.  The  economic 
achievability  analysis  was  conducted 
using  a  discounted  cash  flow  approach 
for  facility  analysis  and  the  Altman  Z' 
test  for  the  firm  analysis  (for  a  full 
discussion,  see  Section  X.C).  EPA 
projects  that  no  small  entities  will  incur 
an  impact  such  as  facility  closure/firm 
failure.  Further,  for  small  entities,  EPA 
examined  the  cost  to  revenue  ratio  to 
identify  any  other  potential  impacts  of 
the  rule  upon  small  entities.  EPA  has 
determined  that  none  of  the  five  small 
entities  will  experience  an  impact  of  1% 
or  greater  ratio  of  costs  to  revenue. 

/.  Cost-Benefit  Analysis 

The  Agency  estimates  the  total 
monetized  social  costs  of  the  final  rule 
to  be  $12.0  million  ($2001)  and  the  total 
monetized  social  benefits  to  range 
between  $1.4  million  and  $7.3  million 
($2001).  The  total  annualized  costs  for 
each  subcategory  ($2001,  pre-tax)  are 
presented  in  Table  X.L.I.  The  final  rule 
as  promulgated  includes  costs  for  By- 
Product  Cokemaking  BAT  1  and  PSES  1 
and  Sintering  BAT  1,  in  addition  to  BPT 
for  Direct  Reduced  Iron  and  Forging. 
Additional  limitations  and  standards  for 
basic  oxygen  furnaces  with  semi-wet  air 
pollution  control,  electric  arc  furnaces 
with  semi-wet  air  pollution  control, 
sintering  with  dry  air  pollution  control, 
non-recovery  cokemciking,  and 
briquetting  are  projected  to  incur  no 
compliance  costs.  The  total  monetized 
benefits  are  presented  in  Table  XI.F.l 

K.  Cost-Reasonableness  Analysis 

The  Agency  is  promulgating  BPT 
limitations  for  the  Non-recovery 
Cokemaking  segment  of  the  Cokemaking 
Subcategory  and  the  Direct  Reduced 
Iron,  Briquetting,  and  Forging  segments 


of  the  Other  Operations  Subcategory. 
CWA  Section  304(b)(1)(B)  requires  a 
cost-reasonableness  assessment  for  BPT 
limitations.  In  determining  BPT 
limitations.  EPA  must  consider  the  total 
cost  of  treatment  technologies  in 
relation  to  the  effluent  reduction 
benefits  achieved  by  such  technology. 
This  inquiry  does  not  limit  EPA's  broad 
discretion  to  adopt  BPT  limitations  that 
are  achievable  with  available  technology 
unless  the  required  additional 
reductions  are  wholly  out  of  proportion 
to  the  costs  of  achieving  such  marginal 
reduction. 

The  cost-reasonableness  ratio  is 
average  cost  per  pound  of  pollutant 
removed  by  a  BPT  regulatory  option. 
The  cost  component  is  measured  as  pre- 
tax total  annualized  costs  ($2001).  In 
this  case,  the  pollutants  removed  are 
conventional  pollutants.  The  Agency 
evaluated  a  technology  option  for  the 
Non-recovery  Cokemaking  segment 
which  is  based  on  no  discharge  of 
process  wastewater  pollutants  and  is 
estimated  to  have  no  associated 
incremental  regulatory  compliance 
costs.  For  the  Direct  Reduced  Iron 
segment,  the  evaluated  BPT  option  1  has 
a  cost-reasonableness  ratio  of  $3.  For  the 
Forging  segment,  the  evaluated  BPT 
option  1  removes  approximately  3500 
pounds  of  conventional  pollutants  with 
a  cost-reasonableness  ratio  of  $9.  The 
Agency  evaluated  a  technology  option 
for  the  Briquetting  Segment  which  is 
based  on  no  discharge  of  process 
wastewater  pollutants  and  is  estimated 
to  have  no  associated  incremental 
regulatory  compliance  costs.  EPA 
considers  the  cost-reasonableness  ratio 
to  be  acceptable  and  the  selected  option 
to  be  cost-reasonable  in  all  four 
segments. 

L.  Cost-Effectiveness  Analysis 

This  section  provides  the  cost- 
effectiveness  analysis  of  the  BAT  and 
PSES  regulatory  options  by  subcategory. 
The  cost-effectiveness  analysis 
compares  the  total  annualized  cost 
incurred  for  a  regulatory  option  to  the 
corresponding  effectiveness  of  that 
option  in  reducing  the  discharge  of 
pollutants. 

Cost-effectiveness  calculations  are 
used  during  the  development  of  effluent 
limitations  guidelines  and  standards  to 
compare  the  efficiency  of  one  regulatory 
option  in  removing  pollutants  to 
another  regulator}'  option.  Cost- 


effectiveness  is  defined  as  the 
incremental  annual  cost  of  a  pollution 
control  option  in  an  industry 
subcategory  per  incremental  pollutant 
removal.  The  increments  are  considered 
relative  to  another  option  or  to  a 
benchmark,  such  as  exi.sting  treatment. 
In  cost-effectiveness  analysis,  pollutant 
removals  are  measured  in  toxicity 
normalized  units  called  "pound- 
equivalents."  The  cost-effectiveness 
value,  therefore,  represents  the  unit  cost 
of  removing  an  additional  pound- 
equivalent  (Ib.-eq.)  of  pollutants.  In 
general,  the  lower  the  cost-effectiveness 
value,  the  more  cost-efficient  the 
regulation  will  be  in  removing 
pollutants,  taking  into  account  their 
toxicity.  While  not  required  by  the 
Clean  Water  Act.  cost-effectiveness 
analysis  is  a  useful  tool  for  evaluating 
regulatory'  options  for  the  removal  of 
toxic  pollutants.  Cost-effectiveness 
analysis  does  not  take  into  account  the 
removal  of  conventional  pollutants  (e.g.. 
oil  and  grease,  biochemical  oxygen 
demand,  and  total  suspended  solids). 

For  the  cost-effectiveness  analysis,  the 
estimated  pound-equivalents  of 
pollutants  removed  were  calculated  by 
multiplying  the  number  of  pounds  of 
each  pollutant  removed  by  the  toxic 
weighting  factor  for  each  pollutant.  The 
more  toxic  the  pollutant,  the  higher  will 
be  the  pollutant's  toxic  weighting  factor: 
accordingly,  the  use  of  pound- 
equivalents  gives  correspondingly  more 
weight  to  pollutants  with  higher 
toxicity.  Thus,  for  a  given  expenditure 
and  pounds  of  pollutants  removed,  the 
cost  per  pound-equivalent  removed 
would  be  lower  when  more  highly  toxic 
pollutants  are  removed  than  if 
pollutants  of  lesser  toxicity  are 
removed.  Annual  costs  for  all  cost- 
effectiveness  analyses  are  reported  in 
1981  dollars  so  that  comparisons  of 
cost-effectiveness  may  be  made  with 
regulations  for  other  industries  that 
were  issued  at  different  times. 

1.  Cost  Effectiveness  Analysis 

The  table  below  presents  the  pre-tax 
total  annualized  costs,  removals  [in  lb- 
equivalents),  and  the  incremental  cost 
effectiveness  for  each  technically 
feasible  regulatory  option.  In  cases 
where  the  technology  has  been  found 
not  to  be  feasible,  the  term  "NA" 
appears  in  Table  X.L.I  for  removals  and 
incremental  cost-effectiveness. 
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Table  X.L.i.— BAT  and  PSES  Removals  and  Cost-Effectiveness 


Subcategory  and  segment 


Option 


Pretax  total 

annualized  cost 

($2001 M) 


By-Product  Cokemaking  

By-Product  Cokemaking  

By-Product  Cokemaking  

Ironmaking  ^ ~ 

Sintenng  «.... - 

Integrated  Steelmakmg    ...,..,... 

Integrated  and  Stand  Alone  Hot  Forming  Carbon  &  Alloy 
Nonintegrated  Steelmakmg  and  Hot  Forming  Carbon  &  Alloy 
Nonintegrated  Steelmakmg  and  Hot  Forming  Stainless 

Nonintegrated  Steelmakmg  and  Hot  Forming,  Stainless  PSES  1 

Steel  Finishing   Carton  &  Alloy  I  BAT  1 

Steel  Finistiing.  Stainless    BAT  1 


BAT  1 

PSES  1 

PSES  3 

BAT1  and  PSES1 

BAT  1 

BAT  1 

BAT  1 

BAT  1 

BAT  1 


7  1 
21 
7.7 

13.7 
28 

140 

36  7 
66 
0.9 
0.3 

111 
54 


Removals  (Ib-eq) 


Incremental  cost 
effectiveness 
(1981S/lb-eq) 


185,441 

26.251 

77,783 

NA 

14.515 

94.494 

247,280 

3,891 

230 

78 

NA 

NA 


T 


$21 
45 
61 
NA 

107 
83 
83 

941 

2,069 

1,970 

NA 

NA 


2.  Non-recover\'  Cokemaking 

The  Agencv  has  selected  a  technology 
option  for  the'Non-recover>' 
Ccikemaking  Segment  which  is  based  im 
no  liisrhdrge  of  process  wastewater 
pollutants  for  BPT,  BAT  and  PSES  and 
IS  estimated  to  have  no  associated 
regulatory  compliance  costs.  This  is 
because  all  existing  non-recovery 
cokemaking  facilities  achieve  the  no 
discharge  of  process  wastewater 
pollutants  limitation.  As  a  result,  a  cost- 
effecti\'eness  analysis  cannot  be 
constructed  for  this  segment. 

3.  Other  Operations 

The  Agency  evaluated  technology 
options  for  Direct  Reduced  Ironmaking 
and  Forging  segments  onlv  for  the 
control  of  conventional  pollutants  at 
BPT  (see  Section  X.K).  The  Agency 
evaluated  a  technology  option  for  the 
Brujuetting  Segment  which  is  based  on 
no  discharge  of  process  wastewater 
pollutants  and  is  estimated  to  have  no 
associated  incremental  regulatory 
compliance  costs.  As  a  result,  a  cost- 
effectiveness  analysis  cannot  be 
constructed  for  these  segments 

XI.  Water  Quality  Analysis  and 
Environmental  Benefits 

EPA  evaluated  the  environmental 
benefits  of  controlling  the  discharges  of 
50  priority  and  nonconventional 
pollutants  from  iron  and  steel  facilities 
to  surface  waters  and  POTWs  in 
national  analyses  of  direct  and  indirect 
discharges.  EPA  identified  more  than  50 
pollutants  of  concern  in  iron  and  steel 
effluents  at  treatable  levels,  but  EPA 
presently  has  only  published 
recommended  ambient  water  quality 
criteria  (AVVQC)  or  toxicity  profiles  for 
50  of  those  pollutants.  Discharges  of 
these  pollutants  into  freshwater  and 
estuarine  ecosystems  may  alter  aquatic 
habitats,  adversely  affect  aquatic  biota, 
and  adversely  impact  human  health 


through  the  consumption  of 
contaminated  fish  and  drinking  water. 

Furthermore,  these  pollutants  may 
also  interfere  with  POTW  operations  in 
terms  of  inhibition  of  activated  sludge 
or  biological  treatment  and 
contamination  of  sewage  sludges, 
thereby  limiting  the  methods  of  disposal 
for  sewage  sludge  and  the  POTWs  costs 
(though,  as  noted  below,  there  is  no 
evidence  of  this  for  this  sector).  Most  of 
these  pollutants  have  at  least  one  known 
toxic  effect  (human  health  carcinogen 
and/or  systemic  toxicant  or  aquatic 
toxicant).  In  addition,  many  of  these 
pollutants  bioaccumulate  in  aquatic 
organisms  and  persist  in  the 
environment. 

The  Agency  did  not  evaluate  the 
effects  of  conventional  pollutants 
discharged  from  iron  and  steel  mills  on 
aquatic  life  and  human  health  because 
of  a  lack  of  numeric  AVVQC  for  those 
parameters.  EPA  did  not  evaluate  the 
effects  of  convirntional  pollutants  on 
POTWs  because  POTWs  are  designed  to 
treat  these  pollutants.  However,  the 
discharge  of  a  conventional  pollutant 
such  as  total  suspended  solids  (TSS)  or 
oil  &  grease  can  have  adverse  effects  on 
aquatic  life  and  the  environment.  For 
example,  habitat  degradation  can  result 
from  increased  suspended  particulate 
matter  that  reduces  light  penetration, 
and  thus  primary  productivity,  or  from 
accumulation  of  suspended  particles 
that  alter  benthic  spawning  grounds  and 
feeding  habitats. 

Oil  and  grease  may  have  toxic  effects 
on  aquatic  organisms  (i.e..  fish. 
Crustacea,  larvae  and  eggs,  gastropods, 
bivalves,  invertebrates,  and  flora).  The 
marine  larvae  and  benthic  invertebrates 
appear  to  be  the  most  intolerant  of  oil 
and  grease,  particularly  the  water- 
soluble  compounds,  at  concentrations 
ranging  from  0  1  ppm  to  25  ppm  and  1 
ppm  to  6.100  ppm.  respectively. 
However,  because  oil  and  grease  is  not 
a  definitive  chemical  category,  but 


instead  includes  many  organic 
compounds  with  varying  physical, 
chemical,  and  toxicological  properties, 
it  is  difficult  for  EPA  to  establish  a 
numerical  criterion  which  would  be 
applicable  to  all  types  of  oil  and  grease. 
For  this  reason.  EPA  does  not  model  the 
effects  of  oil  and  grease  on  the 
environment. 

Of  a  total  of  254  iron  and  steel 
facilities  potentially  affected  by  the  rule. 
EPA  presents  here  the  analysis  results 
for  22  of  the  facilities  affected  by  this 
final  rule.  The  facilities  modelled  are 
the  discharging  facilities  in  the 
cokemaking  and  sintering  subcategories. 
In  the  case  of  the  other  operations 
subcategory,  no  pollutants  other  than 
conventional  pollutants  were  identified 
as  pollutants  of  concern  and  the  Agency 
did  not  undertake  environmental 
modelling.  Of  the  22  facilities,  fifteen 
are  direct  wastewater  dischargers  that 
discharge  up  to  50  pollutants  to  thirteen 
receiving  streams  and  eight  are  indirect 
wastewater  dischargers  discharging  up 
to  2R  pollutants  through  POTWs  to 
seven  receiving  streams.  One  facility 
discharges  both  directly  and  indirectly. 

To  estimate  some  of  the  benefits  from 
the  improvements  in  water  quality 
expected  to  result  from  this  rule.  EPA 
modeled  in-stream  concentrations  for 
the  pollutants  and  then  compared  these 
concentrations  to  aquatic  life  and 
human  health  AWQC  guidance 
documents  published  by  EPA  or  to  toxic 
effect  levels.  States  often  consult  these 
water  quality  criteria  guidance 
documents  when  adopting  water  quality 
criteria  as  part  of  their  water  quality 
standards.  However,  because  those 
State-adopted  criteria  may  vary,  for  this 
analysis.  EPA  used  the  nationwide 
criteria  guidance  as  the  representative 
values  for  the  particular  pollutants.  EPA 
also  modeled  the  effects  of  iron  and 
steel  discharges  on  seven  POTWs  which 
receive  discharges  from  the  eight  iron 
and  steel  indirect  discharging  facilities. 
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Because  the  affected  iron  and  steel 
facilities  may  discharge  in  multiple 
waste  subcategories,  and  some 
waterbody  reaches  receive  discharges 
from  more  than  one  iron  and  steel 
facility,  EPA  chose  to  perform  the 
environmental  assessment  analyses  on  a 
reach-by-reach  basis.  The  reach-by- 
reach  basis  has  the  advantage  over  a 
subcategory-specific  basis  in  that  it 
more  accurately  predicts  the  overall 
effects  of  the  rule  on  the  enviroiunent. 

In  addition,  EPA  reviewed  the  CWA 
Section  303(d)  lists  of  impaired 
waterbodies  developed  by  States  in 
1998  and  noted  that  at  least  3 
waterbodies,  identified  with  industrial 
point  sources  as  a  potential  source  of 
impairment,  receive  direct  discharges 
from  iron  and  steel  facilities  as  well  as 
other  sources.  Eight  additional 
waterbodies  that  receive  direct 
discharges  are  also  identified  as 
impaired.  However,  the  States  did  not 
identify  the  potential  sources  of 
impairment.  EPA  also  identified  10 
waterbodies  with  fishing  advisories  that 
receive  direct  discharges  from  iron  and 
steel  facilities  as  well  as  other  sources. 

EPA  expects  a  variety  of  human 
health,  environmental,  and  economic 
benefits  to  result  from  reductions  in 
effluent  loadings  (see  the  Environmental 
Assessment).  In  particular,  the  benefits 
assessment  addresses  the  following 
benefit  categories:  (a)  Himian  health 
benefits  due  to  reductions  in  excess 
cancer  cases;  (b)  human  health  benefits 
due  to  reductions  in  noncarcinogenic 
hazard  (systemic);  (c)  ecological  and 
recreational  benefits  due  to  improved 
water  quality  with  respect  to  toxic 
pollutants;  and  (d)  benefits  to  POTWs 
from  reductions  in  interference,  pass 
through,  and  biosolid  contamination, 
and  elimination  of  some  of  the  efforts 
associated  with  establishing  local 
pretreatment  limits. 

A.  Reduced  Human  Health  Cancer  Risk 

EPA  expects  that  reduced  loadings  to 
siuface  waters  associated  with  the  fined 
rule  woidd  reduce  excess  cancer  cases 
by  approximately  0.50  per  year  with 
estimated  monetized  benefits  of  $1.3  to 
$6.9  million  ($2001).  These  estimated 
benefits  are  attributable  to  reducing  the 
cancer  risks  associated  with  consuming 
contaminated  fish  tissue.  EPA 
developed  these  benefit  estimates  by 
applying  an  existing  estimate  of  the 
value  of  a  statistical  life  to  the  estimated 
nimiber  of  excess  cancer  cases  avoided. 
The  estimated  range  of  the  value  of  a 
statistical  life  used  in  this  analysis  is 
$2.6  million  to  $13.7  million  ($2001). 
EPA's  Science  Advisory  Board  recenUy 
recommended  that  the  values  of  a 
statistical  life  be  adjusted  downward 


using  a  discount  factor  to  account  for 
latency  in  cases  (such  as  cancer)  where 
there  is  a  lag  between  exposure  and 
mortality.  This  was  not  done  in  the 
current  analysis  because  EPA  needs 
more  information  to  estimate  latency 
periods  associated  with  cancers  caused 
by  iron  and  steel  pollutants.  For 
example,  EPA  based  the  risk 
assessments  for  several  pollutants  on 
data  from  animal  bioassays;  these  data 
are  not  sufficienUy  reliable  to  estimate 
a  latency  period  for  humans. 

B.  Reduced  Noncarcinogenic  Human 
Health  Hazard 

Exposure  to  toxic  substances  poses 
risk  of  systemic  and  other  effects  to 
hiunans,  including  effects  on  the 
circulatory,  respiratory  or  digestive 
systems  and  neurological  and 
developmental  effects.  This  final  rule  is 
expected  to  decrease  human  exposure 
(tlu'ough  consumption  of  contaminated 
fish  tissues)  to  such  pollutants. 
However,  EPA  does  not  claim  a 
reduction  in  noncarcinogenic  human 
health  risk  since  the  instream 
concentrations  at  both  baseline  and 
treatment  option  are  below  the 
threshold  of  noncarcinogenic  human 
health  risk. 

C.  Improved  Ecological  Conditions  and 
Recreational  Activity 

EPA  expects  this  final  rule  to  generate 
environmental  benefits  by  improving 
water  quality.  There  is  a  wide  range  of 
benefits  associated  with  the 
maintenance  and  improvement  of  water 
quality.  These  benefits  include  use 
values  (e.g.,  recreational  fishing), 
ecological  values  {e.g.,  preservation  of 
habitat),  and  passive  use  (intrinsic) 
values.  For  example,  water  pollution 
might  affect  the  quality  of  the  fish  and 
wildlife  habitat  provided  by  water 
resources,  thus  affecting  the  species 
using  these  resoiu-ces.  This  in  turn 
might  affect  the  quality  and  value  of 
recreational  experiences  of  users,  such 
as  anglers  fishing  in  the  affected 
streams.  EPA  considers  the  value  of  the 
recreational  fishing  benefits  and 
intrinsic  benefits  resulting  from  this 
final  rule,  but  does  not  evaluate  the 
other  types  of  ecological  and 
enviroimiental  benefits  (e.g.,  increased 
assimilative  capacity  of  the  receiving 
stream,  protection  of  terrestrial  wildlife 
and  birds  that  consume  aquatic 
organisms,  and  improvements  to  other 
recreational  activities,  such  as 
swimming,  boating,  water  skiing,  and 
wildlife  observation)  due  to  data 
limitations. 

Modeled  end-of-pipe  pollutant 
loadings  of  the  22  facilities  are 
estimated  to  decline  by  approximately 


22  percent.  The  analysis  comparing 
modeled  instream  pollutant 
concentration  to  AWQC  estimates  that 
current  discharge  loadings  result  in 
excursions  at  fifteen  streams  receiving 
the  discharge  from  iron  and  steel 
facilities.  The  final  rule  would  reduce 
the  number  of  receiving  streams  with 
excursions  to  fourteen. 

EPA  estimates  that  the  annual 
monetized  recreational  benefits  to 
anglers  associated  with  the  expected 
changes  in  water  quality  range  from 
$82,000  to  $290,000  ($2001).  EPA 
evaluates  these  recreational  benefits  by 
applying  a  model  that  considers  the 
increase  in  value  of  a  "contaminant-free 
fishery"  to  recreational  anglers  resulting 
from  the  elimination  of  all  pollutant 
concentrations  in  excess  of  AWQC  at 
one  of  the  fifteen  receiving  streams.  EPA 
estimated  the  monetized  value  of 
impaired  recreational  fishing 
opportimity  by  first  calculating  the 
baseline  value  of  the  receiving  stream 
using  a  value  per  person  day  of 
recreational  fishing,  and  the  number  of 
person-days  fished  on  the  receiving 
stream.  EPA  then  calculated  the  vaJue  of 
improving  water  quality  in  this  fishery, 
based  on  the  increase  in  value  to  anglers 
of  achieving  contaminant-free  fishing. 

In  addition,  EPA  estimates  that  the 
annual  monetized  intrinsic  benefits  to 
the  general  public,  as  a  result  of  the 
same  improvements  in  water  quality, 
range  from  at  least  $41,000  to  $145,000 
($2001).  These  intrinsic  benefits  are 
estimated  as  half  of  the  recreational 
benefits  and  may  be  under  or 
overestimated. 

D.  Effect  on  POTW  Operations 

EPA  considers  two  potential  sources 
of  benefits  to  POTWs  from  this  final 
regulation:  (1)  reductions  in  the 
likelihood  of  interference,  pass  through, 
and  biosolid  contamination  problems; 
and  (2)  reductions  in  costs  potentially 
incurred  by  POTWs  in  analyzing  toxic 
pollutants  and  determining  whether  to, 
and  the  appropriate  level  at  which  to, 
set  local  limits. 

EPA  has  concluded  from  its  analysis 
that  under  ciurent  conditions,  POTW 
operations  (interference)  and  biosolid 
quality  are  not  significantly  affected  by 
discharges  from  any  of  the  eight 
modeled  iron  and  steel  mills.  EPA, 
therefore,  projects  no  potential 
economic  benefits  from  reduced 
biosolid  disposal  costs.  This  will  also  be 
true  once  facilities  come  into 
compliance  with  today's  regulation. 

E.  Other  Benefits  Not  Quantified 

The  benefit  analyses  focus  mainly  on 
identified  compounds  with  quantifiable 
toxic  or  carcinogenic  effects.  This 
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potentially  leads  to  an  underestimation 
of  benefits,  because  some  pollutant 
characterizations  are  not  considered. 
Forexample,  the  analyses  do  not  include 
the  benefits  associated  with  incidental 
removal  of  the  particulate  load 
(measured  as  TSS),  or  the  oxygen 
demand  (measured  as  BOD>  and  COD) 
of  the  effluents.  TSS  loads  can  degrade 
ec:ologicaJ  habitat  by  reducing  light 
penetration  and  primary  productivity, 
and  from  accumulation  of  solid  particles 
that  alter  benthic  spawning  grounds  and 


feeding  habitats.  BOD^  and  COD  loads 
can  deplete  oxvgen  levels,  which  can 
produce  mortality  or  other  adverse 
effects  in  fish,  as  well  as  reduce 
biological  diversity. 

F  Summan,'  of  Benefits 

EPA  estimates  that  the  annual 
monetized  benefits,  at  the  national  level, 
resulting  from  this  final  rule  range  from 
SI. 4  million  to  S7.3  million  (S2001). 
Table  XI.F.l  summarizes  these  benefits, 
by  category.  The  range  reflects  the 
uncertainty  in  evaluating  the  effects  of 


this  final  rule  and  in  placing  a  dollar 
value  on  these  effects.  As  indicated  in 
Table  XI.F.l,  these  monetized  benefits 
ranges  do  not  reflect  some  benefit 
categories,  including  improved 
ecological  conditions  from 
improvements  in  water  quality, 
improvements  to  recreational  activities 
(other  than  fishing),  and  reduced 
discharges  of  conventional  pollutants. 
Therefore,  the  reported  benefit  estimate 
may  understate  the  total  benefits  of  this 
final  rule. 


Table  XI.F.l— Potential  Economic  Benefits  (National  Level) 


Benefit  category 


Reduced  Cancer  Risk        

Reduced  Norxarcinogenic  Hazard 
Improved  Ecological  Conditions  ... 

Improved  Recreational  Value    

Improved  Intnnsic  Value  

Total  Monetized  Benefits 


Millions  of 

2001  dollars 

per  year 


1.3-6.9 
Unquantified 
Unquantlfied 
0.08-0.29 
0.04-0  15 


1.4-7.3 


Xn.  Non-Water  Quality  Environmental 
Impacts 

Sections  304(b)  and  306  of  the  Act 
require  EPA  to  consider  non-water 
quality  environmental  impacts 
associated  with  effluent  limitations 
guidelines  and  standards.  In  accordance 
with  these  requirements,  EPA  has 
considered  the  potential  impact  of 
today's  technical  options  on  air 
emissions,  solid  waste  generation,  and 
energy  consumption  VVhili;  it  is 
difficult  to  balance  environmental 
impacts  across  all  media  and  energy 
use,  the  Agency  has  determineil  that  the 
impacts  identified  below  are  acceptable 
in  light  of  the  benefits  associated  with 
compliance  with  the  final  effluent 
limitations  guidelines  and  standards. 

A  Air  Pollution 

Various  subcategories  within  the  iron 
and  steel  industry  generate  process 
waters  that  contain  significant 
concentrations  of  f)rganic  and  inorganic 
compounds,  some  of  which  are  listed  as 
Hazardous  Air  Pollutants  (HAPs)  in 
Title  III  of  the  Clean  Air  Act  (CiAA) 
Amendments  of  1390  The  .^genrv  has 
developed  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPs)  under  section  112  of  the 
('lean  Air  Ac:t  (CAA)  that  address  air 
emissions  of  HAPs  for  certain 
manufacturing  operations 
Subcategories  within  the  iron  and  steel 
industry  where  NESHAPs  are  applif:able 
include  cokemaking  (58  FR  5789H. 
October  1993)  and  steel  finishing  with 


chromium  electroplating  and  chromium 
anodizing  (60  FR  4948,  lanuary  1995). 

For  the  cokemaking  subcategory, 
maximum  achievable  control 
technologv  (MACT)  standards  were 
proposed  "by  EPA  on  luly  3,  2001  (66  FR 
35326)  for  pushing,  quenching,  and 
battery  stacks  at  cokemaking  plants. 
These  regulations  are  currently 
scheduled  for  promulgation  in 
December  2002.  Like  effluent 
guidelines,  MACT  standards  are 
te(  hnologv  based.  The  CAA  sets 
maximum  control  requirements  on 
which  MACT  can  be  based  for  new  and 
existing  sources.  Bv-products  recovery 
operations  in  the  cokemaking 
subcategory  remove  the  majority  of 
HAPs  through  processes  that  collect  tar. 
heavv  and  light  oils,  ammonium  sulfate 
and  elemental  sulfur.  Ammonia  removal 
bv  steam  stripping  could  generate  a 
potential  air  quality  issue  if 
uncontrolled,  however,  ammonia 
stripping  operations  at  cokemaking 
facilities  capture  vapors  and  convert 
ammonia  to  either  an  inorganic  salt  or 
anhydrous  ammonia,  or  destroy  the 
ammonia. 

Biological  treatment  of  cokemaking 
wastewater  can  potentially  emit 
hazardous  air  pollutants  if  significant 
concentrations  of  volatile  organic 
(ompounds  (VOCls)  are  present.  To 
i?stimate  the  maximum  annual  air 
emissions  from  biological  treatment, 
EPA  multiplied  the  individual 
concentrations  of  all  VOCs  in 
cokemaking  wastewater  entering  the 


biological  treatment  system  by  the 
maximum  design  flow  and  the 
operational  period  reported  in  the  U.S. 
EPA  Collection  of  1997  Iron  and  Steel 
Industry  Data.  EPA  determined  the 
concentrations  of  the  individual  VOCs 
entering  the  biological  treatment 
systems  from  the  sampling  episode  data. 
Assuming  all  the  VOCs  entering  the 
biological  treatment  systems  are  emitted 
to  the  atmosphere  (no  biological 
degradation),  the  maximum  VOC 
emission  rate  would  be  approximately 
1,800  pounds  per  year  for  all  facilities. 
EPA  believes  that  this  is  an 
overestimate,  because  VOCs  can  be 
degraded  through  biological  treatment. 
EPA  concludes  that,  even  if  this  likely 
overestimate  of  VOC  emission  rale  were 
accurate,  this  would  be  an  acceptable 
rate  of  emissions  that  would  not  have  a 
significant  impact  on  the  environment. 
See  TDD.  Chapter  15. 

For  the  subcategories  for  which  EPA 
is  not  revising  effluent  limitations 
guidelines  and  standards  today,  EPA 
does  not  project  any  change  in  air 
emissions.  For  the  mills  without 
cokemaking  operations  that  are  affected 
by  revisions  to  part  420  (sintering, 
steelmaking,  forging,  direct  reduced  iron 
(DRI)  manufacturing,  and  briquetting), 
EPA  anticipates  that  facilities  that 
employ  the  model  technologies  will 
experience  no  increase  in  air  emissions. 
As  such,  no  adverse  air  impacts  are 
expected  to  occur  as  a  result  of  the 
revised  regulations. 
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B.  Solid  Waste 

Solid  waste,  including  hazardous  and 
nonhazardous  sludge  and  waste  oil.  will 
be  generated  from  a  number  of  the 
model  treatment  technologies  used  to 
develop  today's  effluent  limitations 
guidelines  and  standards.  These  solids 
will  need  to  be  disposed  of  and  may  be 
subject  to  RCRA  Land  Disposal 
Restrictions  if  they  are  characteristically 
hazardous.  Solid  wastes  include  sludge 
from  biological  treatment  systems, 
clarification  systems,  gravity  separation, 
mixed-media  filtration,  and  oil/water 
separation  systems.  EPA  accounted  for 
the  associated  costs  related  to  on-site 
recovery  and  off-site  treatment  and 
disposal  of  the  solid  wastes  generated 
due  to  the  implementation  of  the 
various  technology  options.  These  costs 
were  included  in  the  economic 
evaluation  for  the  part  420  regulation. 

Biological  nitrification  included  in 
the  technology  basis  for  cokemaking  by- 
product segment  will  produce  a 
biological  treatment  sludge  that 
facilities  would  need  to  dispose.  EPA 
estimates  that  approximately  190  tons 
(dry  wt.)  per  year  of  additional 
biological  treatment  sludge  will  be 
generated  by  the  cokemaking 
subcategory  as  a  result  of  today's  rule. 
These  non-hazardous  biological 
treatment  sludge  can  be  disposed  in  a 
Subtitle  D  landfill,  recycled  to  the  coke 
ovens  for  incineration,  or  land  applied. 

Additional  solids  captured  by 
roughing  clarifiers  and  sand  or  mixed- 
media  filters  for  sintering  and  forging 
operations  will  account  for  less  than  an 
additional  0.08  percent  of  the  solids 
currently  being  collected. 

Data  provided  in  the  industry  surveys 
indicate  the  total  anni^al  sludge  and 
scale  production  from  all  iron  and  steel 
facilities  to  be  3,522,500  tons/year  (dry 
weight).  Solids  removal  equipment 
associated  with  the  promulgated  options 
for  this  rule  is  expected  to  generate  less 
than  277  tons  per  year  of  additional  dry 
wastewater  treatment  sludge. 
Consequently,  EPA  has  concluded  no 
adverse  solid  waste  impacts  are 
expected  to  occur  as  a  result  of  today's 
regulation. 

C.  Energy  Requirements 

EPA  estimates  that  compliance  with 
this  regulation  will  result  in  a  net 
increase  in  energy  consimiption  at  iron 
and  steel  facilities.  The  maximum 
estimated  increased  energy  use  by  listed 
subcategories  is  presented  in  Table 
XII.  1.  The  costs  associated  with  these 
energy  requirements  are  included  in 
EPA's  estimated  operating  costs  for 
compliance  with  today's  rule.  The 
projected  increase  in  energy 


consumption  is  primarily  due  to  the 
incorporation  of  components  such  as 
pumps,  mixers,  blowers,  and  fans. 

Table  XI  1.1— Additional  Energy 
Requirements  by  Subcategory 

Energy 

required 

Subcategory  (million 

kilowatt 
hours/year) 


Cokemaking^  

Sintering^  

Other  Operations  ^ 

Total  


17 
4 
0.01 


21.01 


1  BAT-1  and  PSES-1 
2BAT-1  and  PSES-1 

3 Other  operations  include  DRI.  briquetting, 
and  forging 

Approximately  3,100,000  million 
kilowatt  hours  of  electric  power  were 
generated  in  the  United  States  in  1997 
(Energy  Information  Administration, 
Electric  Power  Annual  1998  Volume  1, 
Table  Al).  Total  additional  energy 
needs  for  all  cokemaking,  sintering,  DRI, 
briquetting,  and  forging  facilities  to 
comply  with  this  rule  correspond  to  less 
than  0.001  percent  of  the  national 
energy  demand.  The  increase  in  energy 
demand  due  to  the  implementation  of 
this  rule  will  in  turn  cause  an  air 
emission  impact  from  the  electric  power 
generation  facilities.  The  increase  in  air 
emissions  is  expected  to  be  proportional 
to  the  increase  in  energy  requirements. 
Consequently,  EPA  has  concluded  no 
adverse  energy  impacts  are  expected  to 
occur  as  a  result  of  today's  regulation. 

Xin.  Regulatory  Implementation 

A.  Implementation  of  the  Limitations 
and  Standards 

1.  Introduction 

Effluent  limitations  and  pretreatment 
standards  act  as  a  primary  mechanism 
to  control  the  discharges  of  pollutants  to 
waters  of  the  United  States.  These 
limitations  and  standards  are  applied  to 
individual  facilities  through  NPDES 
permits  issued  by  the  EPA  or  authorized 
States  under  Section  402  of  the  Act  and 
through  local  pretreatment  4) rograms 
under  Section  307  of  the  Act. 

In  specific  cases,  the  NPDES 
permitting  authority  or  local  POTW  may 
elect  to  establish  technology-based 
permit  limits  or  local  limits  for 
pollutants  not  covered  by  this 
regulation.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limits  or 
standards  on  covered  pollutants  to 
achieve  compliance),  the  permitting 


authority  must  apply  those  limitations 
or  standards.  See  CWA  Section 
301(b)(1)(C). 

2.  Compliance  Dates 

New  and  reissued  Federal  and  State 
NPDES  permits  to  direct  dischargers 
must  include  the  effluent  limitations 
promulgated  today.  The  permits  must 
require  immediate  compliance  with 
such  limitations.  If  the  permitting 
authority  wishes  to  provide  a 
compliance  schedule,  it  must  do  so 
through  an  enforcement  mechanism. 
Existing  indirect  dischargers  must 
comply  with  today's  pretreatment 
standards  no  later  than  October  17, 
2005.  New  direct  and  indirect 
discharging  sources  must  comply  with 
applicable  limitations  and  standards  on 
the  date  the  new  sources  begin 
operations.  New  direct  and  indirect 
sources  are  those  that  began 
construction  of  iron  and  steel  operations 
affected  by  today's  rule  after  November 
18,  2002.  See  BS'FR  at  82027. 

3.  Applicability 

In  Section  VI,  EPA  provided  detailed 
information  on  the  applicability  of  this 
rule  to  VEU-ious  operations.  Permit 
writers  and  pretreatment  authorities 
should  closely  examine  all  iron  and 
steel  operations  to  determine  if  they  are 
subject  to  the  provisions  of  this  rule. 
Also  see  40  CFR  420.01. 

4.  Production  Basis  for  Calcidation  of 
Permit  Limitations 

The  NPDES  permit  regulations  at 
§  122.45(f}  require  that  NPDES  permit 
effluent  limitations  be  specified  as  mass 
effluent  limitations  (e.g.,  lbs/day  or  kg/ 
day),  except  under  certain  enumerated 
circumstances  that  do  not  apply  here.  In 
order  to  convert  the  final  effluent 
limitations  expressed  as  pounds/ 
thousand  pounds  to  a  monthly  average 
or  daily  maximum  permit  limit,  the 
permitting  authority  would  use  a 
production  rate  with  units  of  thousand 
pounds/day.  The  current  part  420  and 
§  122.45(b)(2)  NPDES  permit  regulations 
require  that  pretreatment  requirements 
and  NPDES  permit  limits,  respectively, 
be  based  on  a"*   *   "reasonable 
measure  of  actual  production." 

The  1982  iron  and  steel  regulation  at 
40  CFR  420.04  sets  out  the  basis  for 
calculating  mass-based  pretreatment 
requirements  and  requires  that  they  be 
based  on  a  reasonable  measure  of  actual 
production.  That  regulation  provides 
the  following  examples  of  what  may 
constitute  a  reasonable  measure  of 
actual  production:  the  monthly  average 
for  the  highest  of  the  previous  five 
years,  or  the  high  month  of  the  previous 
year.  Similar  provisions  exist  in  the 
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national  pretreatment  regulations  at  40 
CFR  403.6(c)(3)  for  deriving  mass-based 
pretreatment  requirements  Specifically. 
40  CFR  403.6(c)(3)  stales  that  the  same 
production  of  flow  figure  shall  be  used 
in  calculating  limitations  based  on 
pretreatment  standards.  These  values 
are  converted  to  a  daily  basis  (e.g..  tons/ 
dav)  for  purposes  of  calculating  mass- 
based  pretreatment  re<|uirements  KPA 
is  making  no  revision  to  420.04. 

5.  Water  Bubble 

The  "water  bubble"  is  a  regulatory 
flexibilitv  me<:hanism  described  in  the 
current  regulation  at  40  CFR  420.03  to 
allow  for  trading  of  identical  pollutants 
at  anv  single  steel  facility  with  iiuiitiplt- 
compliance  points  The  bubble  has  bct-n 
used  at  some  facilities  to  realize  cost 
savings  and/or  to  facilitate  compliance. 
The  restrictions  on  use  of  the  water 
bubble  are  described  in  the  prnposal 
preamble  See  65  FR  at  82031-32 

While  at  present  NPDES  permits  for 
onlv  nine  facilities  have  alternative 
effluent  limitations  derived  frnm  the 
water  bubble,  there  mav  be  increaseii 
interest  in  the  water  bubble  with  the 
promulgation  of  todays  rule.  EPA 
proposed  some  changes  to  the  water 
bubble,  but  invited  comment  on  all 
aspects  of  the  provision.  These  changes 
EPA  proposed  and  EPAs  rationale  are 
discussed  at  6.S  FR  at  H2031-32   EPA 
received  some  comments  opposing 
some  of  the  proposed  revisif)ns 
(generallv  industry  commenters  were 
supportive  of  expansions  of  the  water 
bubble  and  environmental  group 
commenters  were  supportive  of 
restrictions  on  the  water  bubble).  EPA 
also  ret:eived  comments  urging  the 
elimination  of  the  provision  codified  in 
the  1984  amendment  to  part  420  that 
required  a  minimum  net  reduction  of 
the  amount  of  the  pollutant  otherwise 
authorized  bv  the  regulation   L'nder  this 
provision,  the  amount  of  the  pollutant 
discharges  authorized  by  the  bubble 
must  be  10%  to  15%  less  than  the 
discharges  otherwise  authorized  bv  the 
rule  without  the  bubble  These 
comments  argued  that  the  water  bubble 
should  be  used,  first  and  foremost,  as  a 
tool  to  achieve  the  pollutant  reductions 
required  by  the  guideline  at  the  least 
cost. 

After  considering  the  public 
comments,  EPA  makes  the  following 
changes  to  the  water  bubble: 
— Allow  trades  for  cokemaking 

operations  but  only  if  the  cokemaking 
alternative  limitations  are  more 
stringent  than  the  limitations  m 
Subpart  A.  See  40  CFR  420.03(f)(1) 
— Allow  trades  for  new  Subpart  M 
operations.  See  40  CFR  420  03(a)  and 
(e). 


— Allow  trades  involving  cold  rolling 

operations.  .See  40  CFR  420.03(a). 
— Allow  trades  for  new.  as  well  as 

existing,  sources.  See  40  CFR 

420.03(a) 
— Eliminate  the  minimum  net  reduction 

provision  (formerly  codified  at  40 

CFR  420.03(b)). 
—Prohibit  trades  of  oil  and  grease.  See 

40  CFR  420  03(c). 
—Prohibit  trades  of  2.3.7,8-TCDF  in 

sintering  operations.  See  40  ("FR 

420.03(0(2) 

The  first  change  reflects  EPA's 
concern  about  co-occurring 
contaminants  in  cokemaking  wastewater 
[f  ii .  benzo(a)anthracene,  chrysene, 
tluoranthene  for  cokemaking).  Allowing 
a  relaxation  of  the  limits  for  cokemaking 
wastewater  could  allow  undetected 
increases  in  discharges  of  these  co- 
occurring  contaminants  that  would  not 
necessarilv  be  offset  by  tighter  limits  on 
the  regulated  pollutants  in  another 
waste  stream.  As  was  the  case  in  the 
1982  regulation,  EPA  is  promulgating 
effluent  limitations  for  certain 

indicator"  pollutants,  including 
phenols  (4AAP),  naphthalene,  and 
benzo(a)pyrene  for  cokemaking.  The 
data  available  to  EPA  generally  show 
that  lontrol  of  the  selected  "indicator" 
pollutants  will  result  in  comparable 
(  ontrol  of  other  toxic  pollutants  found 
in  cokemaking  wastewaters  but  not 
spe<  ificallv  limited  A  trade  of  phenols 
(4.^.\P)  enacted  between  cokemaking 
and  ironmaking  wastewaters  would  not 
be  environmentally  protective  if  the 
UK  Teased  limitation  for  phenols  (4AAP) 
occurred  in  the  cokemaking  wastewater, 
due  to  the  co-occuring  contaminants. 
EP.\  also  notes  that  trades  involving 
( okemaking  operations  were  previously 
precluded,  so  this  change  is  an 
expansion  in  the  water  bubble. 

EP.A  is  allowing  trades  involving  cold 
rolling  operations  which  were 
previously  precluded.  In  the  1982 
rulemaking,  tetrachloroethlylene  was  a 
pollutant  of  concern  in  cold  rolling 
wastewaters,  thus  leading  to  the 
pre(  lusion  of  trades.  However,  this  is 
not  the  case  today,  based  on  information 
in  the  Agency's  rulemaking  record  and 
f;hapter  7  of  the  TDD  EPA  likewise  is 
allowing  trades  involving  Subcategon,' 
M  operations,  since  no  toxic  pollutants 
were  identified  as  pollutants  of  concern. 

EP.^  is  eliminating  the  requirement 
that  all  alternative  effluent  limitations 
based  on  the  water  bubble  must  achieve 
a  minimum  net  reduction  (depending 
on  the  pollutant)  of  at  least  10-15%  of 
the  discharges  that  would  otherwise 
have  been  allowable  under  the 
regulation.  EPA  is  eliminating  the 
requirement  in  order  to  allow  the  water 


bubble  provision  to  be  used  as  a  tool  to 
achieve  the  pollutant  reductions 
required  by  Part  420  at  the  least  cost. 
This  new  flexibility  is  especially 
important  in  view  of  the  economic 
condition  of  the  industry  at  this  time. 
EPA  notes  that  nothing  in  the  regulation 
prevents  the  permitting  authority  from 
imposing  minimum  net  reductions  on  a 
case-by-case  basis  when  appropriate. 
EPA  also  notes  that  the  water  bubble 
still  retains  the  provision  that  a 
discharger  cannot  qualify-  for  alternative 
effluent  limitations  if  the  application  of 
such  alternative  effluent  limitations 
would  cause  or  contribute  to  an 
exceedance  of  any  applicable  water 
quality  .standards. 

EPA  is  prohibiting  trades  involving 
oil  and  grease  because  of  differences  in 
the  types  of  oil  and  grease  used  among 
the  I&S  operations.  Finishing  operations 
tend  to  use  and  discharge  synthetic  and 
animal  fats  and  oils  used  to  lubricate 
metal  materials,  the  hot-end  operations 
tend  to  discharge  petroleum-based  oil 
and  grease  used  to  lubricate  machinery, 
and  cokemaking  operations  tend  to 
discharge  oil  and  grease  containing 
polynuclear  aromatics  generated  by  the 
combustion  of  coal.  EPA  is  similarly 
prohibiting  trades  involving  2,3.7.8- 
TCDF  due  to  the  internal  monitoring 
requirements  and  the  associated  ML 
limitation. 

EPA  concludes  that  these  changes 
will  give  added  compliance  flexibility  to 
facilities  that  choose  to  take  advantage 
of  the  yvater  bubble  provision,  while 
still  providing  for  a  high  level  of 
environmental  protection. 

6.  Compliance  With  Limitations  and 
Standards 

The  same  basic  procedures  apply  to 
the  calculation  of  all  effluent  limitations 
guidelines  and  standards  for  this 
industry,  regardless  of  whether  the 
technology  is  BPT.  BCTT.  BAT.  PSES. 
PSNS,  or  NSPS.  For  simplicity,  the 
following  discussion  refers  only  to 
effluent  limitations  guidelines;  however, 
the  discussion  also  applies  to 
pretreatment  and  new  source  standards. 

a.  Definitions 

The  limitations  for  pollutants  for  each 
option,  as  presented  in  today's  notice, 
are  provided  as  maximum  daily 
discharge  limitations  and  maximum 
monthly  average  discharge  limitations. 
Definitions  provided  in  40  CFR  122.2 
state  that  the  "maximum  daily  discharge 
limitation"  is  the  "highest  allowable 
"daily  discharge"  "  and  the  "  maximum 
average  for  monthly  discharge 
limitation"  is  the  "highest  allowable 
average  of  "daily  discharges"  over  a 
calendar  month,  calculated  as  the  sum 
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of  all  "daily  discharges"  measured 
during  a  calendar  month  divided  by  the 
number  of  "daily  discharges"  measured 
during  that  month."  Daily  discharge  is 
defined  as  the  "discharge  of  a  pollutant" 
measiu-ed  during  a  calendar  day  or  any 
24-hour  period  that  reasonably 
represents  the  calendar  day  for  purposes 
of  sampling." 

b.  Percentile  Basis  for  Limits,  Not 
Compliance 

EPA  promulgates  limitations  that 
facilities  are  capable  of  complying  with 
at  all  times  by  properly  operating  and 
maintaining  their  processes  and 
treatment  technologies.  EPA  established 
these  limitations  on  the  basis  of 
percentiles  estimated  using  data  from 
facilities  with  well-operated  and 
controlled  processes  and  treatment 
systems.  However,  because  EPA  uses  a 
percentile  basis,  the  issue  of 
exceedances  (i.e.,  values  that  exceed  the 
limitations]  or  excursions  is  often  raised 
in  public  comments  on  limitations.  For 
example,  comments  often  suggest  that 
EPA  include  a  provision  that  allows  a 
facility  to  be  considered  in  compliance 
with  permit  limitations  if  its  discharge 
exceeds  the  specified  monthly  average 
limitations  one  month  out  of  20  and  the 
daily  average  limitations  one  day  out  of 
100.  As  explained  in  Section  14.6  of  the 
TDD,  these  limitations  were  never 
intended  to  have  the  rigid  probabilistic 
interpretation  implied  by  such 
comments.  The  following  discussion 
provides  a  brief  overview  of  EPA's 
position  on  this  issue. 

EPA  expects  that  all  facilities  subject 
to  the  limitations  will  design  and 
operate  their  treatment  systems  to 
achieve  the  long-term  average 
performance  level  on  a  consistent  basis 
because  facilities  with  well-designed 
and  operated  model  technologies  have 
demonstrated  that  this  can  be  done. 
Facilities  that  are  designed  and  operated 
to  achieve  the  long-term  average  effluent 
levels  used  in  developing  the 
limitations  should  be  capable  of 
compliance  with  the  limitations  at  all 
times,  because  the  limitations 
incorporate  an  allowance  for  variability 
in  effluent  levels  about  the  long-term 
average.  The  allowance  for  variability  is 
based  on  control  of  treatment  variability 
demonstrated  in  normal  operations. 

EPA  recognizes  that,  as  a  result  of 
modifications  to  40  CFR  part  420,  some 
dischargers  may  need  to  improve 
treatment  systems,  process  controls, 
and/or  treatment  system  operations  in 
order  to  consistently  meet  effluent 
limitations  based  on  revised  effluent 
limitations  guidelines  and  standards. 
EPA  believes  that  this  consequence  is 
consistent  with  the  Clean  Water  Act 


statutory  framework,  which  requires 
that  discharge  limitations  reflect  the 
best  available  technology. 

c.  Requirements  of  Laboratory  Analysis 

The  permittee  is  responsible  for 
communicating  the  requirements  of  the 
analysis  to  the  laboratory,  including  the 
sensitivity  required  to  meet  the 
regulatory  limits  associated  with  each 
analyte  of  interest.  In  turn,  the 
laboratory  is  responsible  for  employing 
the  appropriate  set  of  method  options 
and  a  calibration  range  in  which  the 
concentration  of  the  lowest  non-zero 
standard  represents  a  sample 
concentration  lower  than  the  regulatory 
limit  for  each  analyte.  For  example,  EPA 
Methods  420.1  and  420.2  provide 
several  options  for  sample  preparation 
and  analysis,  including  a  preliminar}- 
distillation  designed  to  remove 
interferences  and  a  chloroform 
extraction  procedure  (Method  420.1) 
designed  to  improve  the  sensitivity  of 
the  method.  Both  methods  also  provide 
information  on  the  concentrations  of  the 
calibration  standards  that  may  be 
prepared  for  a  given  set  of  procedural 
options.  Each  of  these  methods  contains 
at  least  one  set  of  options  that  will 
provide  sufficient  sensitivity  to  meet  the 
effluent  guideline  limitations  for 
phenols  (4AAP).  Thus,  it  is  the 
responsibility  of  the  permittee  to  convey 
to  the  laboratory  the  required  sensitivity 
to  comply  with  the  limitations.  (See 
Sierra  Club  v.  Union  Oil,  813  F.2d  1480. 
page  1492  (9th  Cir.  1987).)  For  organic 
compounds,  such  as  2,3,7,8-TCDF, 
naphthalene,  and  benzo(a)pyrene,  it 
may  be  necessary  for  laboratories  to 
overcome  interferences  using 
procedures  such  as  those  suggested  in 
Guidance  on  the  Evaluation,  Resolution, 
and  Documentation  of  Analytical 
Problems  Associated  with  Compliance 
Monitoring  (EPA  821-B-93-001). 

7.  Internal  Monitoring  Requirements 
and  Compliance  With  ML  Limitations 
for  Sintering  Subcategory 

Working  in  conjunction  with  the 
effluent  guidelines  and  pretreatment 
standards  are  the  monitoring  conditions 
set  out  in  the  NPDES  or  POTW 
discharge  permit.  An  integral  part  of 
monitoring  conditions  is  the  point  at 
which  a  facility  must  demonstrate 
compliance.  The  point  at  which  a 
sample  is  collected  can  have  a  dramatic 
effect  on  the  monitoring  results  for  that 
facility.  In  some  cases,  EPA  determines 
that  internal  monitoring  points  are 
necessary  to  afford  the  environmental 
protection  projected  from  a  rule,  and  to 
reflect  the  reductions  achievable  by 
application  of  the  best  available 
technology.  Authority  to  address  . 


internal  waste  streams  is  provided  in  40 
CFR  122.44(i)(l)(iii).  122.45(h).  and  40 
CFR  403.6(e)(2)  and  (4).  Permit  writers 
or  local  pretreatment  control  authorities 
may  establish  additional  internal 
monitoring  points  to  the  extent 
consistent  with  EPA's  regulations. 

As  explained  in  Section  VIII. B.  iron 
and  steel  dischargers  subject  to  the 
sintering  subcategory  must  demonstrate 
compliance  with  the  effluent  limitations 
and  standards  for  2,3.7.8-TCDF  at  the 
point  after  treatment  of  sinter  plant 
wastewater  separately  or  in  combination 
with  blast  furnace  wastewater,  but  prior 
to  mixing  with  process  wastewaters 
from  processes  other  than  sintering  and 
ironmaking,  non-process  wastewaters 
and  non-contact  cooling  water  in  an 
amount  greater  than  5  percent  by 
volume  of  the  sintering  process 
wastewaters.  See  40  CFR  420.29. 

In  today's  rulemaking  for  the  sintering 
subcategory,  EPA  is  establishing 
limitation  and  standard  for  2.3.7,8- 
TCDF  that  is  expressed  as  less  than  the 
Minimum  Level  ("<ML  ")  See  40  CFR 
420.23,  420.24,  420.25.  420.26. 
Henceforth,  this  discussion  refers  to  the 
"ML"  limitation.  The  "ML  "  is  an 
abbreviation  for  the  Minimum  Level 
identified  today  in  §  420.21(c)  for  the 
analytical  method  that  EPA  used  to 
determine  the  level  of  pollution 
reduction  achievable  for  2.3.7,8-TCDF 
through  the  use  of  BAT,  NSPS,  PSES. 
and  PSNS  technologies  for  subpart  B. 
EPA  intends  for  mills  subject  to  ML 
limitations  to  have  pollutant  discharges 
with  concentrations  less  than  the 
Minimum  Level  of  the  analytical 
method  specified  today  in  §  420.21(c). 

Often,  laboratories  report  values  less 
than  minimum  levels  to  be  "not 
detected"  or  "<ML."  In  some  ca.ses. 
however,  the  laboratories  report  these 
values  as  if  the  values  were  quantified. 
For  example,  a  laboraton,-  might  report 
a  measurement  that  is  4  parts  per 
quadrillion  (ppq).  Such  reported  values 
might  occur  in  two  situations.  In  the 
first  situation,  the  laboratory-  could  have 
used  EPA  Method  161 3B  (which  is  the 
method  specified  in  §  420.21(c)),  but 
referred  to  the  measurement  as 
"detected"  although  it  was  less  than  the 
Minimum  Level.  The  second  situation 
could  occur  in  the  future  as  the 
analytical  methods  become  more 
sensitive  than  the  method  specified  in 
§  420.21(c).  Using  such  future  methods 
could  conceivably  allow  laboratories  to 
reliably  measure  vfJues  less  than 
today's  minimum  level  of  10  ppq.  Such 
measurements  resulting  from  either 
situation  would  be  considered  to 
demonstrate  compliance  with  the  ML 
limitations,  because  these 
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measurements  are  less  than  the  method 
MLof  lOppq  specified  in  §420.21(f:). 

When  monitoring  for  compliance  with 
this  final  rule,  a  sample-specific 
Minimum  Level  greater  than  the  method 
Minimum  Level  of  10  ppq  will  not 
demonstrate  compliance  with  the  ML 


limitation  for  2,3.7.8-TCDF.  Such 
sample-specific  Minimum  Levels  may 
result  from  sample  volume  shortages, 
breakage  or  other  problems  in  the 
laboratorv".  or  from  failure  to  properly 
remove  analytical  interferences  from  the 
sample.  EPA  believes  that  all  of  these 


situations  can  be  avoided  by  careful 
adherence  to  sample  collection  and 
laboratory  analysis  procedures. 

Table  XIILA.l  provides  some 
examples  demonstrating  compliance 
with  the  ML  limitation  for  2.3  J.8-TCDF. 


Table  XIM.A.1.— Examples  Demonstrating  Compliance 


is  concentration  reported  as    detected    or 
non-detected'  m  the  sample? 


Detected 
Delected 

Non -detected 
Non-detected 

Non-detected 


2.3.7,8-TCDF 

value  re- 
ported by  lab- 
oratory (ML  IS 
10  ppq) 


Does  the 
sample  dem- 
onstrate com- 
pliance'' 


Explanation  for  compliance  determination; 


4  ppq  IS  less  than  the  ML  of  10  ppq  specified  in  §  420.21(c). 
Compliance  is  demonstrated  only  with  measurements  less 

than  ttie  ML  of  10  ppq  specified  in  §  420.21(c) 
<5  ppq  IS  less  than  the  ML  of  10  ppq  specified  in  § 420.21(c). 
Compliance  is  demonstrated  for  all  values  less  than  the  ML 

specified  in  §420.2 1(c). 
The  sample-specific  ML  must  be  less  than  the  ML  of  10  ppq 

specified  in  § 420.21(c). 


EPA  did  not  establish  monthly 
average  limitations  and  standards  for 
2.3.7.8-TCDF  because  the  daily 
maximum  limitations  and  standards  for 
these  pollutants  are  expressed  as  less 
than  the  Minimum  Level  (<ML).  The 
purpose  of  a  monthly  average 
limitations  is  to  require  continuous 
dischargers  to  provide  better  control,  on 
a  monthly  basis,  than  required  by  the 
daily  maximum  limitation.  However,  for 
these  pollutants,  today's  analytical 
methods  cannot  measure  below  the 
minimum  level  of  10  ppq  associated 
with  the  daily  maximum  limitation 
Thus,  even  if  a  permitting  or 
pretreatment  authority  requires  more 
frequent  monitoring  for  these  pollutants 
than  once  a  month,  monthly  average 
limitations  would  still  be  expressed  as 
<ML. 

8.  Implementation  for  Iron  amd  Steel 
Facilities  Subject  to  Multiple  Effluent 
Limitations  Guidelines  or  Pretreatment 
Standards 

For  determination  of  permit  limits 
where  multiple  categories  apply,  the 
effluent  guidelines  are  applied  using  a 
flow-weighted  combination  of  the 
appropriate  limitation  for  each  category 
{i.e.,  "the  building  block  approach"). 
Where  a  facility  treats  an  iron  and  steel 
wastestream  together  with  process 
wastewater  from  other  non-iron  and 
steel  industrial  operations,  the  effluent 
guidelines  would  be  applied  by  using  a 
flow-weighted  combination  of  the  BPT/ 
BAT  limitations  for  the  iron  and  steel 
facility  and  the  other  non-iron  and  steel 
industrial  operation  to  derive  the 
appropriate  limitations.  Similarly,  for 
indirect  dischargers,  under  these 
circumstances,  the  pretreatment 


standards  would  be  applied  using  the 

combined  wastestream  formula"  as 
defined  in  40  CFR  403.6(e). 

9.  Revisions  Affecting  Certain 
Steelmaking  Operations 

Until  today's  rule,  the  BPT,  BCT.  and 
BAT  limitations  for  the  "basic  oxygen 
furnace  steelmaking  "  semi-wet" 
segment  of  the  steelmaking  subcategory 
(Subpart  D)  specified  no  discharge  of 
process  wastewater  pollutants  to 
navigable  waters.  For  reasons  discussed 
in  Section  VIII. D.  EPA  is  revising  those 
limitations  to  provide  an  alternate 
limitation  to  the  "no  discharge" 
requirement,  based  on  best  professional 
judgment  of  the  permitting  authority  or 
the  pretreatment  control  authority.  The 
new  limitations  are  less  stringent  than 
the  limitations  they  replace. 

EPA's  NfPDES  permitting  regulations 
at  40  CFR  122.44(1)  require  that,  when 
an  NPDES  permit  is  renewed  or 
reissued,  the  new  limitations  must  be  at 
least  as  stringent  as  the  limitations  in 
the  previous  permit  unless  the 
circumstances  on  which  the  previous 
permit  was  based  have  materially  and 
substantially  changed  since  the  time  the 
permit  was  issued  and  would  constitute 
cause  for  permit  modification  or 
revocation  and  reissuance  under  40  CFR 
122.62.  The  regulations  at  40  CFR 
122.62  authorize  the  permitting 
authority  to  modify  an  NPDES  permit 
diuring  its  term  when  (a)  the  permit 
condition  requested  to  be  modified  is 
based  on  a  promulgated  effluent 
limitation  guideline;  (b)  EPA  has  revised 
the  effluent  limitation  guideline  upon 
which  the  permit  condition  was  based; 
and  (c)  the  permittee  requests  the 
modification  in  accordance  with  40  CFR 


124.5  within  90  days  after  the  Federal 
Register  notice  of  the  action  on  which 
the  modification  request  is  based.  See 
40  CFR  122.62(a)(3). 

In  today's  rule,  EPA  is  revising 
effluent  limitations  guidelines  that 
provide  the  legal  basis  for  certain 
limitations  in  permits  issued  to  facilities 
in  the  steelmaldng  subcategory.  These 
revisions  would  constitute  cause  for 
modification  of  the  corresponding 
permit  conditions  under  40  CFR 
122.62(a)(3).  Therefore,  direct 
dischargers  to  which  these  revisions 
apply  are  not  subject  to  the  requirement 
in  40  CFR  122.44(1)  that  limitations  in 
reissued  permit  for  those  parameters  or 
operations  be  as  stringent  as  the 
limitations  in  the  previous  permit.  This 
means  that  when  an  NPDES  permit  is 
reissued  for  an  operation  affected  by  the 
revisions  discussed  above,  the 
permitting  authority  may  impose  new 
limitations  that  reflect  the  new  less 
stringent  requirements  of  today's  rule. 

EPA  is  also  eliminating  limitations 
and  standards  for  benzene  for  the  by- 
product cokemaking  segment  of  the 
cokemaking  subcategory.  That  change  is 
not  subject  to  the  provisions  of  40  CFR 
122.44(1)  because  the  revision  is  based 
on  EPA's  judgment  that  limitations  on 
other  parameters  should  ensure  removal 
of  benzene  at  levels  specified  by  the 
original  benzene  limitations.  See 
Section  VIII.A.3.a. 

10.  Non-Process  Wastewater  and  Storm 
Water  in  the  Immediate  Process  Area 

EPA  has  provided  a  definition  of  non- 
process  wastewaters  at  §420.02(r]. 
When  developing  NPDES  and 
pretreatment  limitations,  permit  writers 
and  pretreatment  control  authorities  are 
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authorized  to  use  their  best  professional 
judgment  to  include  increased  mass 
discharge  allowances  to  accoimt  for 
certain  non-process  wastewaters  when 
they  are  appropriately  cotreated  with 
process  wastewaters  using  best 
professional  judgement.  Non-process 
wastewaters  may  include  utility 
wastewaters  (for  example,  water 
treatment  residuals,  boiler  blowdown, 
and  air  pollution  control  wastewaters 
from  heat  recovery  equipment);  treated 
or  untreated  wastewaters  from 
groundwater  remediation  systems; 
dewatering  water  for  building 
foundations;  and  other  wastewater 
streams  not  associated  with  a 
production  process.  When  considering 
such  non-process  wastewaters,  permit 
writers  and  pretreatment  control 
authorities  should  determine  whether 
they  contain  process  wastewater 
pollutants,  or  whether  they  would 
simply  be  dilution  flows.  For  example, 
wastewater  from  coke  plant 
groimdwater  remediation  systems 
would  be  expected  to  contain  coke  plant 
wastewater  pollutants,  whereas  building 
foundation  dewatering  water  would  be 
expected  to  be  relatively  clean.  In  the 
former  case,  the  permit  writer  or 
pretreatment  control  authority  may 
include  additional  mass  discharges 
based  on  the  average  groundwater 
remediation  flow  and  the  concentrations 
used  by  EPA  to  develop  the  effluent 
limitations  guidelines  and  standards  in 
developing  the  mass  limits.  In  the  latter 
case,  no  increase  in  mass  discharges 
may  be  appropriate. 

EPA  has  provided  a  definition  of 
storm  water  in  the  immediate  process 
area  at  §42Q.02(t).  EPA  has  included 
provisions  in  the  regulation  for  permit 
writers  and  pretreatment  control 
authorities  to  provide  for  additional 
mass  discharge  allowances  for  process 
area  storm  water,  when  they  deem 
appropriate.  With  advances  in  storm 
water  pollution  prevention  and  spill 
prevention  and  control,  collecting  and 
treating  limited  amounts  of  process  area 
storm  water  with  process  wastewaters  is 
the  most  practicable  and  effective  means 
of  limiting  discharges  of  contaminated 
storm  water.  This  is  particularly  the 
case  for  by-product  recovery  coke 
plants,  where  contaminated  storm  water 
is  typically  collected  from  the  following 
operations:  tar  decanters,  ammonia 
liquor  storage,  crude  tar  storage,  crude 
light  oil  recovery  (benzol  plant),  crude 
light  oil  storage,  ammonia  recovery, 
ammoniiun  sulfate  recovery,  and  others. 
Storm  water  collected  from  these  areas 
often  contains  oil  &  grease  and  some  of 
the  nonconventional  and  toxic 
pollutants  associated  with  the  by- 


product recovery  processes  (e.g., 
ammonia,  cyanide,  phenolic 
compounds,  and  polynuclear  aromatic 
hydrocarbons).  As  a  result,  many  coke 
plants  commonly  collect  storm  water 
from  these  areas  and  pump  it  to  the 
process  wastewater  equalization  tank  for 
treatment  with  process  wastewaters. 
Because  the  levels  of  contaminants  and 
dissolved  salts  in  the  collected  storm 
water  are  relatively  low  compared  to 
those  found  in  process  wastewaters, 
facilities  can  also  temporarily  use  storm 
water  in  lieu  of  uncontaminated  water 
to  optimize  of  biological  treatment 
systems.  EPA  has  provided  guidance  on 
process  area  storm  water  at  by-product 
recovery  coke  plants  in  Section  17  of  the 
Final  TDD  and  will  provide  additional 
guidance  in  a  separate  guidance 
document. 

For  other  iron  and  steel  processes, 
EPA  believes  it  is  prudent  to  collect 
storm  water  from  the  area  within 
outdoor  wastewater  treatment  facilities, 
particularly  where  wastewater  treatment 
sludges  are  dewatered  and  handled  at 
blast  furnaces,  sinter  plants,  steelmaking 
operations,  hot  forming  mills  (scale  and 
oil  removal  as  well  as  wastewater 
treatment),  and  steel  finishing 
wastewater  treatment  plants. 

EPA  does  not  advocate  unrestricted 
collection  and  treatment  of  process  area 
storm  water  with  process  waters,  either 
at  by-product  recovery  coke  plants  or  at 
facilities  in  other  subcategories.  For 
example,  by-product  recovery  and  non- 
recovery  coke  plants  should  use 
conventional  storm  water  control 
measures  to  handle  coal  and  coke  pile 
runoff,  storm  water  from  the  batter\' 
areas,  and  storm  water  collected  away 
from  the  by-products  recovery  areas. 
Other  examples  of  storm  water  that 
would  be  either  impracticable  or 
uneconomic  to  treat  in  process 
wastewater  treatment  facilities  include 
building  roof  storm  drainage  from  hot 
forming  and  steel  finishing  mills  and 
storm  drainage  from  raw  material 
storage  areas  and  plant  roadways. 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee,  EPA's  regulations 
concerning  bypasses  and  upsets  for 
direct  dischargers  aie  set  forth  at  40  CFR 
122.41(m)  and  (n)  and  for  indirect 
dischargers  at  40  CFR  403.16  and 
403.17. 


C.  Variances  and  Modifications 

Upon  the  promulgation  of  these 
regulations,  all  new  and  reissued 
Federal  and  State  NPDES  permits  issued 
to  direct  dischargers  in  the  iron  and 
steel  industry  must  include  the  effluent 
limitations.  In  addition,  the  indirect 
dischargers  must  comply  with 
pretreatment  standards  for  existing 
sources  codified  today  by  November  18. 
2002. 

1.  Fundamentally  Different  Factors 
(FDF)  Variances 

The  CWA  requires  application  of  the 
effluent  limitations  established  pursuant 
to  Section  301  or  the  pretreatment 
standards  of  Section  307  to  all  direct 
and  indirect  dischargers.  However,  the 
statute  provides  for  the  modification  of 
these  national  requirements  in  a  limited 
number  of  circumstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  relief  from  the  application  of 
national  effluent  limitations  guidelines 
and  pretreatment  standards  for 
categories  of  existing  sources  for 
priority,  conventional,  and  non- 
conventional  pollutants. 

EPA  will  develop  effluent  limitations 
or  standards  different  from  the 
otherwise  applicable  requirements  if  an 
individual  existing  discharging  facility 
is  fundamentally  different  with  respect 
to  factors  considered  in  establishing  the 
limitations  or  standards  applicable  to 
the  individual  facility.  Such  a 
modification  is  known  as  a 
"fundamentally  different  factors  "  tFDF) 
variance. 

Earlv  on.  EPA.  by  regulation, 
provided  for  FDF  modifications  from 
BPT  effluent  limitations.  BAT 
limitations  for  priority  and  non- 
conventional  pollutants,  and  BCT 
limitations  for  conventional  pollutants 
for  direct  dischargers.  For  indirect 
dischargers,  EPA  provided  for  FDF 
modifications  from  pretreatment 
standards  for  existing  facilities.  FDF 
variances  for  priority  pollutants  were 
challenged  judicially  and  ultimately 
sustained  by  the  Supreme  Court 
(Chemical  Manufacturers  Ass'n  v. 
NRDC,  479  U.S.  116  (1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new- 
Section  301(n)  of  the  Act  explicitly  to 
authorize  modification  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
national  effluent  pretreatment  standards 
for  existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  Section  304 
(other  than  costs)  from  those  considered 
ijy  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standards. 
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Section  301(n)  also  defined  the 
conditions  under  which  EPA  may 
establish  alternative  requirements. 
Under  Section  301{n).  an  application  for 
approval  of  FDF  variance  must  be  based 
solely  on  (1)  information  submitted 
during  the  rulemaking  raising  the 
factors  that  are  fundamentally  different, 
or  (2)  information  the  applicant  did  not 
have  an  opportunity  to  submit.  The 
alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 
difference,  and  not  result  in  markedly 
more  adverse  non-water  quality 
environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  part  125 
subpart  D,  authorizing  the  EPA  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  existing  direct 
dischargers.  Thus.  40  CFR  125.31(d) 
identifies  six  factors  (for  example, 
volume  of  process  wastewater,  age,  and 
size  of  a  discharger's  facility)  that  may 
be  considered  in  determining  if  a 
facility  is  fundamentally  different.  The 
Agency  must  determine  whether,  on  the 
basis  of  one  or  more  of  these  factors,  the 
facility  in  question  is  fundamentally 
different  from  the  facilities  and  factors 
considered  by  the  EPA  in  developing 
the  nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  factors  (for  example,  infeasibility 
of  installation  within  the  time  allowed 
or  a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)(3). 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  dischargers  at  40  CFR  403.13 
The  conditions  for  approval  of  a  request 
to  modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers 

The  legislative  history  of  Section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance  EP.^'s 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 


different  are.  in  fact,  fundamentally 
different  from  those  factors  considered 
by  the  EPA  in  establishing  the 
applicable  guidelines.  The  pretreatment 
regulations  incorporate  a  similar 
requirement  at  40  CFR  403.13(h)(9). 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS  or  PSNS. 

2.  Water  Quality  Variances 

Section  301(g)  of  the  CWA  authorizes 
a  variance  from  BAT  effluent  guidelines 
for  certain  non-conventional  pollutants 
due  to  localized  environmental  factors 
so  long  as  the  discharge  does  not  violate 
any  water  quality-based  effluent 
limitations.  These  pollutants  include 
ammonia,  chlorine,  color,  iron,  and 
phenols  (4AAP).  Dischargers  subject  to 
new  or  revised  BAT  limitations 
promulgated  today  for  those  pollutants 
mav  be  eligible  for  a  section  301(g) 
variance.  Please  note  that  section 
301(g)(4)(c)  requires  the  filing  of  section 
301(g)  variance  applications  pertaining 
to  the  new  or  revised  limits  not  later 
than  )uly  14.  2003.  Existing  section 
301(g)  variances  for  limitations  not 
being  revised  today  are  not  affected  by 
today's  action. 

3.  Permit  Modifications 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  final  permit  to  a 
direct  discharger,  the  permit  may  still  be 
modified  under  certain  conditions. 
(When  a  permit  modification  is  under 
consideration,  however,  all  other  permit 
conditions  remain  in  effect.)  A  permit 
modification  niay  be  triggered  in  several 
circumstances.  These  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  There  are  two 
classifications  of  modifications:  major 
and  minor.  From  a  procedural 
standpoint,  they  differ  primarily  with 
respect  to  the  public  notice 
requirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtually  any 
modification  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modification,  with  provisions  for  public 
notice  and  comment.  Conditions  that 
would  necessitate  a  major  modification 
of  a  permit  are  described  in  40  CFR 
122  62.  Minor  modifications  are 
generally  non-substantive  changes.  The 
conditions  for  minor  modification  are 
described  in  40  CFR  122.63. 


XIV.  Related  Acts  of  Congress, 
Executive  Orders,  and  Agency 
Initiatives 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFAj,  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  for  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
based  on  full  time  employees  (FTEs)  or 
annual  revenues  established  by  SBA;  (2) 
a  small  governmental  jiu-isdiction  that  is 
a  government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
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profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
No  small  govenunents  are  regulated  by 
this  action.  EPA  identified  an  estimated 
five  small  companies  (owning  five 
facilities)  out  of  the  22  companies  that 
may  be  affected  by  the  final  rule.  For 
small  entities,  EPA  examined  the  cost  to 
revenue  ratio  to  identify  the  impacts  of 
the  today's  rule  on  small  entities.  EPA 
has  determined  that  none  of  the  five 
small  entities  will  experience  an  impact 
of  1%  or  greater  ratio  of  costs  to 
revenue.  Further,  EPA  has  fully 
evaluated  the  economic  impact  of  the 
final  rule  to  affected  small  entities.  The 
economic  achievability  analysis  was 
conducted  using  a  discounted  cash  flow 
approach  for  facility  analysis  and  the 
Altman  Z'  test  for  the  firm  analysis  (for 
a  full  (fiscussion,  see  Section  X.C.).  EPA 
projects  that  no  small  entities  will  incur 
a  significant  impact  such  as  facility 
closure  or  firm  failure. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditxires  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed.  Section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
niunber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  Section 
205  do  not  apply  when  they  are 
inconsistent  wi^  applicable  law. 
Moreover,  Section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed. 


imder  Section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  total  annualized  costs  of 
the  final  rule  as  $12.0  million  ($2001). 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  Sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  No  small 
governments  are  subject  to  this  rule.  The 
final  rule,  at  most,  imposes  only 
minimal  administrative  requirements  on 
small  local  governments  that  are 
administering  approved  pretreatment 
programs.  The  final  rule  does  not 
uniquely  affect  small  govenunents 
because  small  and  large  governments 
are  affected  in  the  same  way.  Thus, 
today's  rule  is  not  subject  to  the 
requirements  of  Section  203  of  the 
UMRA. 

D.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  There 
are  no  new  information  collection 
reporting  requirements  for  facilities  that 
comply  with  the  limits  in  any  of  the 
subcategories.  However,  the  Office  of 
Management  and  Budget  (OMB)  has 
previously  approved  the  information 
collection  requirements  and  burden 
contained  in  the  regulation  under 
"National  Pollutant  Discharge 
Elimination  System  (NPDES)/ 
Compliance  Assessment/Certification 
hiformation"  ICR  (EPA  ICR  No.1427.05; 
OMB  Control  No.  2040-0110)  and  in  the 
"National  Pretreatment  Program  (40 
CFR  part  403)"  ICR  (EPA  ICR  No. 
0002.081;  OMB  Control  No.  2040-0009) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
sea. 

Copies  of  the  ICR  documents  may  be 
obtained  from  Sandy  Farmer,  by  mail  at 
the  Office  of  Enviromnental 
Information,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822);  1200  Pennsylvania  Ave., 
NW,  Washington,  DC  20460,  or  by  email 


at  farmer.sandy@epa.gov.  A  copy  may 
also  be  downloaded  off  the  internet  at 
http://www.epa.gov/icr.  Include  the  ICR 
and/or  OMB  number  in  any 
correspondence. 

Buroen  means  the  total  time,  effort  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain  or  disclose 
or  provide  information  to  or  for  a 
Federal  Agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

E.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule. 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  (Public  Law  104- 
113,  section  12(d)  15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  steindards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget  (OMB), 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

Today's  rule  does  not  establish  any 
technical  steindards.  Thus,  NTTAA  does 
not  apply  to  this  rule.  It  should  be 
noted,  however,  that  dischargers 
complying  with  this  rule  may  need  to 
use  previously  approved  technical 
standards  to  analyze  for  some  or  all  of 
the  following  pollutants: 
benzo(a)pyrene,  naphthalene,  phenols 
(4AAP),  TSS,  Oil  and  Grease  (HEM). 
total  cyanide,  ammonia  as  Nitrogen, 
2.3,7.8-TCDF,  and  pH.  Consensus 
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standards  have  already  been 
promulgated  in  tables  at  40  CFR  136.3 
for  measurement  of  all  of  the  analytes. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  Executive  Order  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children:  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  neither  "economically 
significant"  as  defined  under  Executive 
Order  12866.  Further,  it  does  not 
concern  an  environmental  health  or 
safetv  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children. 

G.  Executive  Order  11175:  Consultation 
and  Coordmation  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  C^oordinafion  with 
Indian  Tribal  Ciovernments  '  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  tiineh  input  by 
tribal  officials  in  the  development  of 
regulatorv  policies  that  have  tribal 
implications."    Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  thi- 
relationship  between  the  Fedfr.il 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tritia! 
implications  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
EPA  determined  no  facilities  in  the 
scope  of  the  final  rule  are  owned  by 
Indian  tribes  nor  are  anv  facilities 
located  in  tribal  lands.  Thus.  Executive 
Order  13175  does  not  apply  to  this  rule. 


H.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Exef^utive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  rule  only 
directlv  affects  the  private  sector.  It 
establishes  effiuent  limitations  for  iron 
and  steel  facilities.  The  rule  does  not 
appiv  directly  to  States  and  localities 
and  will  only  affect  State  and  local 
governments  when  they  are 
administering  CWA  permitting 
programs.  The  rule,  at  most,  imposes 
minimal  administrative  costs  on  States 
that  have  an  authorized  NPDES 
program.  (These  States  must  incorporate 
the  new  limitations  and  standards  in 
new  and  reissued  NPDES  permits.) 
Thus.  Executive  Order  13132  does  not 
apply  to  this  rule. 

/  Executive  Order  132 U:  Energy  Effects      General  Provisions 


EPA  will  submit  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 
November  18.  2002. 

List  of  Subjects  in  40  CFR  Part  420 


Environmental  protection,  Iron,  Steel. 
Waste  treatment  and  disposal.  Water 
pollution  control. 

Dated:  .April  30.  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows:  » 

PART  420— IRON  AND  STEEL 
MANUFACTURING  POINT  SOURCE 
CATEGORY 

1.  The  authority  citation  for  part  420 
continues  to  read  as  follows: 

Authority:  Sees.  301:  304(b).  ((.).  (e).  and 
(g):  30H(b)  and  (c:):  307;  308  and  501  of  the 
Clean  Water  Act  (the  Federal  Water  Pollution 
Control  .Xct  Amendments  ot  1972..  as 
amended  by  the  Clean  Water  Act  of1977) 
(the  "Act"):  33  U.S.C.  1311:  1314(b).  (c).  (e). 
and  Ig):  131fi(b)  and  (c):  1317;  1318.  1361:  8fi 
Stat.  816.  Pub.  L.  92-,i00;  (Jl  Stat.  1567;  Pub. 
L.  9.5-217. 


This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
1321 1.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supplv.  distribution,  or  use  of  energy. 
The  maximum  estimated  additional 
energy  needs  associated  with  today's 
rule  represents  less  than  0.001  percent 
of  national  energy  demand,  which  is  not 
considered  significant. 

/  Cont^ressinnal  Review  Act 

The  (Congressional  Review  Act.  5 
U.S.C.  801  et  seq  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States. 


2.  Section  420.02  is  amended  by 
adding  paragraphs  (r),  (s),  (t)  and  (u)  to 
read  as  follows: 

§  420.02    General  definitions. 

♦         *         «         *         * 

(r)  The  term  Non-process  wastewaters 
means  utility  wastewaters  (for  example, 
water  treatment  residuals,  boiler 
blowdown.  and  air  pollution  control 
wastewaters  from  heat  recovery 
equipment);  treated  or  untreated 
wastewaters  from  groundwater 
remediation  systems;  dewatering  water 
for  building  foundations;  and  other 
wastewater  streams  not  associated  with 
a  production  process. 

(s)  The  term  Nitrification  means 
oxidation  of  ammonium  salts  to  nitrites 
(via  Nitrosomas  bacteria)  and  the  further 
oxidation  of  nitrite  to  nitrate  via 
Nitrobacter  bacteria.  Nitrification  can  be 
accomplished  in  either: 

(1)  A  single  or  two-stage  activated 
sludge  wastewater  treatment  system;  or 
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(2)  Wetlands  specifically  developed 
with  a  marsh/pond  configuration  and 
maintained  for  the  express  purpose  of 
removing  ammonia-N. 

Indicators  of  nitrification  capability 
are: 

(1)  Biological  monitoring  for  ammonia 
oxidizing  bacteria  (AOB)  and  nitrite 
oxidizing  bacteria  (NOB)  to  determine  if 
the  nitrification  is  occurring;  and 

(2)  Analysis  of  the  nitrogen  balance  to 
determine  if  nitrifying  bacteria  reduce 
the  amount  of  ammonia  and  increase 
the  amoimt  of  nitrite  and  nitrate. 

(t)  The  term  storm  water  from  the 
immediate  process  area  means  storm 
water  that  comes  into  contact  with 
process  equipment  located  outdoors, 
storm  water  collected  in  process  area 
and  bulk  storage  tank  secondary 
containment  structures,  and  storm  water 
from  wastewater  treatment  systems 
located  outdoors,  provided  that  it  has 
the  potential  to  become  contaminated 
with  process  wastewater  pollutants  for 
the  particular  subcategory.  Storm  water 
from  building  roofs,  plant  roadways, 
and  other  storm  waters  that  do  not  have 
the  potential  to  become  contaminated 
with  process  wastewater  pollutants  are 
not  storm  water  from  the  immediate 
process  area. 

(u)  The  term  2,3, 7,S-rCDF  means 
2,3,7,  B-tetrachlorodibenzofuran. 

3.  Revise  §420.03  to  read  as  follows: 

§  420.03    Alternative  effiuent  limitations 
representing  the  degree  of  effluent 
reduction  attainal>ie  by  the  application  of 
twst  practicable  control  technology 
currently  availalile,  twst  available 
technology  economically  achievable,  best 
avaiiatiie  demonstrated  control  technology, 
and  best  conventional  pollutant  control 
technology  (the  "water  bubble")- 

(a)  Except  as  provided  in  paragraphs 
(c)  through  (f)  of  this  section,  any 
existing  or  new  direct  discharging  point 
source  subject  to  this  part  may  qualify 
for  alternative  effluent  limitations  to 
those  specified  in  subparts  A  through  M 
of  this  part,  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  best  practicable  control 
technology  currently  available  (BPT), 
best  available  technology  economically 
achievable  (BAT),  best  conventional 
pollutant  control  technology  (BCT),  and 
best  available  demonstrated  control 
technology  (NSPS).  The  alternative 
effluent  limitations  for  each  pollutant 
are  determined  for  a  combination  of 
outfalls  by  totaling  the  mass  limitations 
allowred  imder  subparts  A  through  M  of 
this  part  for  each  pollutant. 

(b)  The  water  bubble  may  be  used  to 
calculate  alternative  effluent  limitations 
only  for  identical  pollutants  (e.g.,  lead 
for  lead,  not  lead  for  zinc). 


(c)  Use  of  the  water  bubble  to  develop 
alternate  effluent  limitations  for  oil  & 
grease  is  prohibited. 

(d)  A  discharger  cannot  qualify  for 
alternative  effluent  limitations  if  the 
application  of  such  alternative  effluent 
limitations  would  cause  or  contribute  to 
an  exceedance  of  any  applicable  water 
qualify  standards. 

(e)  Each  outfall  from  which  process 
wastewaters  are  discharged  must  have 
specific,  fixed  effluent  limitations  for 
each  pollutant  limited  by  the  applicable 
subparts  A  through  M  of  this  part. 

(f)  Subcategory-Specific  Restrictions: 

(1)  There  shall  be  no  alternate  effluent 
limitations  for  cokemaking  process 
wastewater  unless  the  alternative 
limitations  are  more  stringent  than  the 
limitations  in  Subpart  A  of  this  part; 
and 

(2)  There  shall  be  no  alternate  effluent 
Umitations  for  2,3,7,8-TCDF  in  sintering 
process  wastewater. 

4.  Add  §420.07  to  General  Provision 
to  read  as  follows: 

§420.07    Effluent  limitations  guidelines 
and  standards  for  pH. 

(a)  The  pH  level  in  process 
wastewaters  subject  to  a  subpart  within 
this  part  shall  be  within  the  range  of  6.0 
to  9.0. 

(b)  The  pH  level  shall  be  monitored  at 
the  point  of  discharge  to  the  receiving 
water  or  at  the  point  at  which  the 
wastewater  leaves  the  wastewater 
treatment  facility  operated  to  treat 
effluent  subject  to  that  subpart. 

5.  Add  §420.08  to  General  Provisions 
to  read  as  follows: 

§  420.08    Non-process  wastewater  and 
storm  water. 

Permit  and  pretreatment  control 
authorities  may  provide  for  increased 
loadings  for  non-process  wastewaters 
defined  at  §  420.02  and  for  storm  water 
from  the  immediate  process  area  in 
NPDES  permits  and  pretreatment 
control  mechanisms  using  best 
professional  judgment,  but  only  to  the 
extent  such  non-process  wastewaters 
result  in  an  increased  flow. 

Subpart  A— Cokemaking  Subcategory 

6.  Section  420.10  is  revised  to  read  as 
follows: 

§420.10    Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
by-product  and  other  cokemaking 
operations. 

7.  Section  420.11  is  revised  to  read  as 
follows: 


§420.11     Specialized  definitions. 

(a)  For  the  cokemaking  subcategor\'. 
the  term  product  means  the  production 
of  coke  plus  coke  breeze. 

(b)  The  term  by-product  cokemaking 
means  operations  in  which  coal  is 
heated  in  the  absence  of  air  to  produce 
metallurgical  coke  (furnace  coke  and 
foundry  coke),  and  the  recovery  of  by- 
products derived  from  the  gases  and 
liquids  that  are  driven  from  the  coal 
during  cokemaking. 

(c)  The  term  cokemaking — non- 
recovery  means  cokemaking  operations 
for  production  of  metallurgical  coke 
(furnace  coke  and  foundry  coke) 
without  recovery  of  by-products.  Does 
not  include  co-generation  facilities 
located  at  non-recovery  coke  facilities. 

(d)  The  term  coke  means  a  processed 
form  of  coal  that  serves  as  the  basic  fuel 
for  the  smelting  of  iron  ore. 

(1)  The  term  foundry  coke  means  coke 
produced  for  foundry  operations. 

(2)  The  term  furnace  coke  means  coke 
produced  for  blast  furnace  operations 

(e)  The  term  merchant  coke  plant 
means  by-product  cokemaking 
operations  that  provide  more  than  fifty 
percent  of  the  coke  produced  to 
operations,  industries,  or  processes 
other  than  ironmaking  blast  furnaces 
associated  with  steel  production. 

(f)  The  term  iron  and  steel  coke  plant 
means  by-product  cokemaking 
operations  other  than  those  at  merchant 
coke  plants. 

(g)  The  term  coke  oven  gas  wet 
desulfurization  system  means  those 
systems  that  remove  sulfur  and  sulfur 
compounds  from  coke  oven  gas  and 
generate  process  wastewater. 

(h)  The  term  coke  breeze  means  fine 
coke  particles. 

(i)  The  term  indirect  ammonia 
recovery  system  means  those  systems 
that  recover  ammonium  hydroxide  as  a 
by-product  from  coke  oven  gases  and 
waste  ammonia  liquors. 

(j)  The  term  iron  and  steel  means 
those  by-product  cokemaking  operations 
other  than  merchant  cokemaking 
operations. 

(k)  The  term  merchant  means  those 
by-product  cokemaking  operations  that 
provide  more  than  fifty  percent  of  the 
coke  produced  to  operations,  industries, 
or  processes  other  than  ironmaking  blast 
furnaces  associated  with  steel 
production. 

(1)  The  term  O&G  (as  HEM)  means 
total  recoverable  oil  and  grease 
measured  as  n-hexane  extractable 
material. 

(m)  The  term  wet  desulfurization 
system  means  those  systems  that  remove 
sulfur  compounds  from  coke  oven  gases 
and  produce  a  contaminated  process 
wastewater. 
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8  Section  420  12  is  amended  by 
revising  paragraph  U  )  to  read  as  follows 

§420.12     Effluent  limitations  representing 
ttie  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
technology  currently  available  (BPT). 

»  *  *  *  » 

(c)  Coi<riniikinii — mm-rfi  'nrrv 
Except  ds  provided  in  40  CFK  125  M) 
through  125  .J2,  any  existing  point 
source  subject  to  this  segment  must 
achieve  the  following  effluent 
limitatnms  representing  the  degrtw  of 
effluent  reduction  attainable  b\  the 


application  of  the  best  practicable 
( iintroi  technology  currently  available 
(HPT):  There  shall  be  no  discharge  of 
process  wastewater  pollutants  to  waters 
of  the  i;.S, 

^)  Section  420  13  is  revised  to  read  as 
follows 

§420.13     Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  available  technology  economically 
achievable  (BAT). 

Hx(  ept  as  provided  in  40  CFR  125.30 
ihrougfi  125  32.  anv  existing  point 

Subpart  A.— Effluent  Limitations  (BAT) 


source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT): 

(a)  By-product  cokemaking. 


Regulated  parameter 


Maximum 
daily ' 


Maximum 
monthly  avg 


Ammonia  •  N  

Benzo(a)pvrene    

Cyanide  

Naphthalene   

Phenols  (4AAP)    

'  Pounds  per  thousand  'b  of  product 


000293 
0  0000110 
000297 
00000111 
0  0000381 


000202 

000000612 

000208 

000000616 

00000238 


fl)  Increased  loadings   nfit  \n  exceed 
13, .3  per  cent  of  the  aho\.e  limit, ltlo^^ 
shall  be  provided  for  process 
wastewaters  from  cnke  oven  gas  wet 
desulfurization  svstems.  but  onh  to  the 
extent  such  svstems  i;ener.itf  process 
wastewaters 

(2)  Increased  loadiiii^N  >h.ill  he 
provided  for  pro(  ess  u  .istew.itefN  fniiii 
other  wet  air  pollution  i  out  ml  s\  ^t>'iiis 
if'xcept  those  from  (  imI  i  h.ir'_;inL;  uui 
I  oke  pushing  emission  i  i  inti  i  lU ,   i  o.il 
tar  pro(  essing  operation--  ainl  <  oke  pLnit 
groundwatt'r  remediation  s\->t>'ins.  hut 

onK   to  the  extent  sU'  h  sVsti'llls  >4eii('r,itr 
pro(.:e.-.-.  wastewaters  ami  thus-' 
wastewaters  are  co-treated  'Aith  prmrss 
wastewaters  from  t)v-produi  t 
(  nkem.ikini?  wastewaters. 


(3)  Increased  loadings,  not  to  exceed 
44  2  (lercent  of  the  above  limitations, 
shall  he  provided  for  water  used  for  the 
o[)timi/,ation  of  coke  plant  biological 
tre.itment  svstems 

(b)  Cokrnidkinii — non-rPcovfr\'  There 
shall  he  no  discharge  of  process 
wastev\<tter  pollutants  to  waters  of  the 
U.S. 

10   Se(  tion  420  14  is  revised  to  read 

IS    tollt  IW  s 

§420.14    New  source  F>erforma nee 
standards  (NSPS). 

New  sources  sub|ect  to  this  subpart 
must  ,i(  hieve  the  following  new  soun:e 
p<Tforin,ini  e  standards  (NSPS).  as 
.ipplu  able 

i,i)  H\   pnnlui  I  (  nki'llUlkmi^ 


(1)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
19.  2012.  and  before  November  18, 
2002,  must  continue  to  achieve  the 
standards  specified  in  §420.14  of  title 
40  of  the  Code  of  Federal  Regulations, 
revised  as  of  luly  1,  2001.  except  as 
provided  below.  For  toxic  and 
nonconventional  pollutants,  those 
standards  shall  apply  until  the 
expiration  of  the  applicable  time  period 
specified  in  40  CFR  122.29(d)(1); 
thereafter,  the  source  must  achieve  the 
effluent  limitations  specified  in 
§420.13(a). 

(2)  The  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after 
November  18.  2002: 


Subpart  A.— New  Source  Performance  Standards  (NSPS) 


Regulated  parameter 


Maximum 
daily  ^ 


Maximum 
monthly  avg. 


Ammonia-N        

Benzoi  a  ipyf  ene     

Cyanide  

Naphthalene 

O&G  lasHEMl     

PH  

Phenols  i4AAPi    

TSS  

'  Pounds  per  thousarxl  lb  of  product. 
2  Within  the  range  of  6  0  to  9  0 


000293 
00000110 
000297 
0  0000111 
0.00676 

0  0000381 
00343 


000202 

000000612 

0.00208 

0.00000616 

0.0037 

(^) 
00000238 
00140 


(A)  Increased  loadings,  not  to  exceed 
13  3  per  cent  of  the  above  limitations. 
shall  be  provided  for  process 
wastewaters  from  coke  oven  gas  wet 


desulfurization  systems,  but  only  to  the 
extent  such  svstems  generate  process 
wastewaters 


(B)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
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coke  pushing  emission  controls),  coal  optimization  of  coke  plant  biological  §420.15    Pretreatment  standards  for 

tar  processing  operations  and  coke  plant  treatment  systems.  existing  sources  (PSES). 
groundwater  remediation  systems,  but            ^^  Cokemaking-non-recoven'.  There         Except  as  provided  in  40  CFR  403. 7 

only  to  the  extent  such  systems  generate  ^^all  be  no  discharge  of  process'  and  403.13,  any  existing  source  sub,ect 

process  wastewaters  and  those  wastewater  pollutants  to  waters  of  the  *°  ^''  ^"^P^  ^^^'  introduces 

wastewaters  are  co-treated  with  process  y  g  *^  pollutants  into  a  publicly  owned 

wastewaters  from  by-product  treatment  works  must  comply  with  40 

cokemaking  wastewaters.  l^'  Section  420.15  is  revised  to  read  CFR  part  403  and  must  achieve  the 

(C)  Increased  loadings,  not  to  exceed  as  follows:  following  pretreatment  standards  for 

44.2  percent  of  the  above  limitations,  existing  sources  (PSES): 
shall  be  provided  for  water  used  for  the  (a)  By-product  cokemaking. 

Subpart  A.— Pretreatment  Standards  for  Existing  Sources  (PSES) 

_       ,       .  1     Maximum  Maximum 

Regulated  parameter  (jany,  monthly  avg/' 

. — ■ 1 ■ 

Ammonia-N2 0.0333  0.0200 

Cyanide  i        0.00724  0  00506 

Naphthalene [       0.0000472        0  0000392 

1  Pounds  per  thousand  lb  of  product.  „„_.,     .,...,  ^,^     ^,     ..    . 

2  The  pretreatment  standards  for  ammonia  are  not  applicable  to  sources  that  discharge  to  a  POTW  with  nitntication  capability  (detined  at 

§420.02(s)). 


(1)  Increased  loadings,  not  to  exceed 
13.3  per  cent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  wet  coke  oven  gas 
desulfurization  systems,  but  only  to  the 
extent  such  systems  generate  process 
wastewaters. 

(2)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 
(except  those  from  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groimdwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemaking  wastewaters. 

(3)  Increased  loadings,  not  to  exceed 
44.2  percent  of  the  above  limitations. 


shall  be  provided  for  water  used  for  the 
optimization  of  coke  plant  biological 
treatment  systems. 

(b)  Cokemaking — non-recovery.  There 
shall  be  no  discharge  of  process 
wastewater  pollutants  to  POTWs. 

12.  Section  420.16  is  revised  to  read 
as  follows: 

§  420.1 6    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and  must 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS),  as 
applicable. 

(a)  By-product  cokemaking. 


(1)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
19,  2012  and  before  November  18,  2002 
must  continue  to  achieve  the  standards 
specified  in  §420.16  of  title  40  of  the 
Code  of  Federal  Regulations,  revised  as 
of  July  1,  2001,  (except  for  the  standards 
for  phenols  4AAP)  for  ten  years 
beginning  on  the  date  the  source 
commenced  discharge  or  during  the 
period  of  depreciation  or  amortization 
of  the  facility,  whichever  comes  first, 
after  which  the  source  must  achieve  the 
standards  specified  in  §  420.15(a). 

(2)  Except  as  provided  in  40  CFR 
403.7,  the  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after 
November  18,  2002: 


SUBPART  A.— Pretreatment  Standards  for  New  Sources  (PSNS) 


Regulated  parameter 


Ammonia-N2  .... 
Benzo(a)pyrene 

Cyanide 

Naphthalene 


Maximum 

Maximum 

daily ' 

monthly  avg  ^ 

0.00293 

000202 

0.0000110 

000000612 

000297 

0.00208 

0.0000111 

000000616 

'  Pounds  per  thousand  lb  of  product.  „^^,,       ,_     ■  .,■    .  ui^    ,^  ,     ^    , 

2  The  pretreatment  standards  tor  ammonia  are  not  applicable  to  sources  that  discharge  to  a  POTW  with  nitnfication  capability  (defined  at 

§420.02(s)). 


(A)  Increased  loadings,  not  to  exceed 
13.3  percent  of  the  above  limitations, 
shall  be  provided  for  process 
wastewaters  from  coke  oven  gas  wet 
desulfurization  systems,  but  only  to  the 
extent  such  systems  generate  process 
wastewaters. 

(B)  Increased  loadings  shall  be 
provided  for  process  wastewaters  from 
other  wet  air  pollution  control  systems 


(except  those  from  coal  charging  and 
coke  pushing  emission  controls),  coal 
tar  processing  operations  and  coke  plant 
groundwater  remediation  systems,  but 
only  to  the  extent  such  systems  generate 
process  wastewaters  and  those 
wastewaters  are  co-treated  with  process 
wastewaters  from  by-product 
cokemaking  wastewaters. 


(C)  Increased  loadings,  not  to  exceed 
44,2  percent  of  the  above  limitations, 
shall  be  provided  for  water  used  for  the 
optimization  of  coke  plant  biological 
treatment  systems. 

(b)  Cokemaking — non-recovery. 
Except  as  provided  in  40  CFR  403.7,  the 
following  standards  apply  with  respect 
to  each  new  source  that  commences 
construction  after  November  18,  2002; 
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There  shall  be  no  discharge  of  prociess 
wastewater  pollutants  to  POTWs 

13.  Section  420  17  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§420.17  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

•  «         «  *  « 

(c)  Cokemaking — non-recover\- 
E.xcept  as  provided  in  40  (^FR  125.30 
through  125. ,32,  any  existing  point 
source  subject  to  this  segment  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  bv  the 
application  of  the  best  conventional 
pollutant  control  technology  (BtTT): 
There  shall  be  no  discharge  f)f  pro(  ess 
wastewater  pollutants  to  waters  of  the 

i;.s. 

14   Section  420  18  is  added  tn  Subpart 
A  to  read  as  follows: 

§420.18     Pretreatment  standards 
compliance  dates. 

Compliance  with  the  pretreatment 
standards  for  existing  sources  set  forth 
m  M20, 1 5  of  this  subpart  is  required 
not  later  than  October  17.  2005  whether 
or  not  the  pretreatment  authority  issues 


or  amends  a  pretreatment  permit 
requiring  such  compliance.  Until  that 
date,  the  pretreatment  standards  for 
existing  sources  set  forth  in  Subpart  A 
of  title  40  of  the  Code  of  Federal 
Regulations,  revised  as  of  July  1.  2001, 
shall  continue  to  apply. 

Subpart  B — Sintering  Subcategory 

15,  Section  420.21  is  added  to  read  as 
follows: 

§  420.21     Specialized  definitions. 

.As  used  in  this  subpart: 

(a)  For  the  sintering  subcategory,  the 
term  product  means  sinter  agglomerated 
from  iron-bearing  materials. 

(b)  The  term  dr\'  air  pollution  control 
svstfm  means  an  emission  control 
system  that  utilizes  filters  to  remove 
irim-bearing  particles  (fines)  from  blast 
furnace  or  sintering  off-gases. 

(c)  The  term  minimum  level  (ML) 
means  the  level  at  which  the  analytical 
system  gives  recognizable  signals  and  an 
di:i  eptable  calibration  point.  For  2,3,7,8- 
tetrachlorodibenzofuran,  the  minimum 
level  IS  10  pg/L  per  EPA  Method  1613B 
for  water  and  wastewater  samples. 

(d)  The  term  pg/L  means  picograms 
per  liter  (ppt  =  1.0x10-12  gm/L). 


(e)  The  term  sintering  means  a  process 
for  agglomerating  iron-bearing  materials 
into  small  pellets  (sinter)  that  can  be 
charged  to  a  blast  furnace. 

(f)  The  term  wet  air  pollution  control 
system  means  an  emission  control 
system  that  utilizes  water  to  clean 
process  or  furnace  off-gases. 

16.  Section  420.22  is  revised  to  read 
as  follows: 

§420^2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available  (BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

(a)  Sintering  operations  with  wet  air 
pollution  control  system.  The  following 
table  presents  BPT  limitations  for 
sintering  operations  with  wet  air 
pollution  control  systems: 


Subpart  B.— Effluent  Limitations  (BPT) 


PoMutanls  or  pollutant  property 


BPT  effluent  limitations 


Maximum  for  any  1 
day 


Average  of  daily 
values  for  30  con- 
secutive days 


TSS    

O&G      

PH 

'  Within  the  range  of  6  0  to  9.0. 


Kg/kkg  (pounds  per  1 000  lb)  of  product 


00751 
0  0150 

(') 


0.0250 
0.00501 

(') 


(b)  Sintering  operations  with  (/rv  <iir 
pollution  control  system  There  shall  be 
no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

17   Section  420  23  is  revised  to  read 
as  follows 


§  420.23     Effluent  limitations  guidelines 
representing  \t\e  degree  of  effluent 
reduction  attainable  by  ttw  application  of 
the  tMst  availabte  technology  economically 
achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 


effluent  reduction  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 

(BAT). 

(a)  Sintering  operations  with  wet  air 
pollution  control  system.  The  following 
table  presents  BAT  limitations  for 
sintering  operations  with  wet  air 
pollution  control  systems: 


Subpart  B.— Effluent  Limitations  (BAT) 


Regulated  parameter 


Maximum  daily' 


Maximum  monthly 
avg.i 


— 


Ammonia-N-  

Cyanide-     

Lead 

Phenols  (4AAP)- 
2,3,7  8-TCDF 
TRC  


0.0150 

0.00300 

0000451 

0000100 

<ML 

0.000250 


0.00501 
0.00150 
0.000150 
0.0000501 


ftil^RR 
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Subpart  B.— Effluent  Limitations  (BAT) — Continued 


Regulated  parameter 


Maximum  dally' 


Maximum  monthly 
avg 


Zjnc  '  0.000676 


0  000225 


I  Pounds  per  thousand  lb  of  product. 

-  Limits  for  these  parameters  apply  only  when  sintering  waste  water  is  co-treated  with  ironmaking  wastewater. 

"  Applicable  only  when  sintering  process  wastewater  is  chlorinated. 


(b)  Sintering  operations  with  dry  air 
pollution  control  system.  There  shall  be 
no  discharge  of  process  wastewater 
pollutants  to  waters  of  the  U,S, 

18.  Section  420,24  is  revised  to  read 
as  follows: 

§  420.24    New  source  performance 
standards  (NSPS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  new  source 


performance  standards  (NSPS),  as 
applicable. 

(a)  Any  new  source  subject  to  the 
provisions  of  this  section  that 
commenced  discharging  after  November 
19,  2012  and  before  November  18,  2002 
must  continue  to  achieve  the  applicable 
standards  specified  in  §420.24  of  title 
40  of  the  Code  of  Federal  Regulations, 
revised  as  of  July  1,  2001,  except  that 
after  the  expiration  of  the  applicable 
time  period  specified  in  40  CFR 


122.29(d)(1),  the  source  must  also 
achieve  the  effluent  limitations 
specified  in  §420.23  for  2, 3. 7. 8-TCDF 

(b)  The  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after 
November  18.  2002. 

(1)  Sintering  operations  with  wet  air 
pollution  control  system.  The  following 
table  presents  NSPS  for  sintering 
operations  with  wet  air  pollution 
control  svstems; 


Subpart  B.— New  Source  Performance  Standards  (NSPS) 


Regulated  parameter 


Maximum  daily 


Maximum  monthly 
avg 


ygg  ;  0.0200 

0&g'''ZZ''Z'ZZZ'ZZ'Z 0.00501 

Ammonia-N=  0.0150 

Cyanide^  0  00100 

Phenols  (4AAP)=  0000100 

0.000250 


trc 

Lead 
Zinc 
pH 


0.000451 
0.000676 


000751 

000501 
0  000501 
0  0000501 

0.000150 
0000225 
(i 


2,3,7,8-TCDF  I  <ML | 

'  Pounds  per  thousand  lb  of  product. 

-  Limits  for  these  parameters  apply  only  when  sintering  wastewater  is  co-treated  with  Ironmaking  wastewater. 

'Applicable  only  when  sintering  process  wastewater  is  chlorinated. 

^Within  the  range  of  6.0  to  9.0. 

(2)  Sintering  operations  with  dry  air        §420.25    Pretreatment  standards  for  following  pretreatment  standards  for 

poy/ution  confroV  system.  There  shall  be      existing  sources  (PSES).  existing  sources  (PSES): 
no  discharge  of  process  wastewater                 Except  as  provided  in  40  CFR  403.7  j^j  Sintering  operations  with  wet  air 

pollutants  to  waters  of  the  U.S.  and  403.13,  any  existing  source  sub)ect  nation  ^ont^ol  svstem  The  following 

to  this  subpart  that  introduces  Lki^  ^^„o„„fo  dcfq  fr,r  cir,torin<, 

19.  Section  420.25  is  revised  to  read         pollutants  into  a  publicly  owned  '^^^^  presents  PSES  fo   sintt    ng 

r  I,  *^     X         X         1  .     '      1         .u  .iM  operations  With  wet  air  pollution 

as  follows:  treatment  works  must  comply  with  40  ^    ,       . 

CFR  part  403  and  must  achieve  the  ^°"trol  systems: 

Subpart  B.— Pretreatment  Standards  for  Existing  Sources  (PSES) 

I      ..     ,  J  ,,   ,  Maximum  monthly 

Regulated  parameter  Maximum  daily'  g^g 

Ammonia-N" 0.0150  0  00501 

Cyanide^  0.00300  0  00150 

Phenols  (4AAP)=  i  0.000100  '  0  0000501 

Lead  •  0.000451  i  0000150 

Zinc    '^^ZZZZZZZ'ZZZ'Z^^Z^.^. !  0.000676  0  00C225 

2,3,7,8-TCDF  j  <M'- 

I  Pounds  per  thousand  lb  of  product.  .  ^  . 

=  The  pretreatment  standards  for  these  parameters  apply  only  when  sintenng  wastewater  IS  co-treated  with  ironmaking  wastewater 

'The  pretreatment  standards  for  ammonia  are  not  applicable  to  sources  that  discharge  to  a  POTW  with  nitnfication  capability  (defined  at 

§420.02(5)). 
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(b)  SinttTing  opfmtions  ivitb  dr\  iiir 
pollution  control  systfm  TheTf  shall  be 
no  discharge  of  process  waslt'water 
pollutants  to  POTWs 

20   Section  420  26  is  revised  to  re.id 
as  follows 

§  420.26    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  a.s  provided  in  40  ('FR  40r<  7. 
any  new  source  subject  to  this  -.ubpart 
that  introduces  pollutants  into  a 
puhlu  Iv  owned  treatment  works  must 
cumplv  with  40  C.FK  part  40 )  ami  must 


achieve  the  following  pretreatment 
standards  for  new  sourt:es  (PSNS).  as 
apijlicable 

fa)  Sintering  operations  with  wet  air 
pollution  control  svstem, 

( 1 )  Anv  new  source  subject  to  the 
[irovisions  of  this  section  that 
commenced  discharging  after  November 
19.  2012  and  before  November  18,  2002 
must  continue  to  achieve  the  standards 
specified  in  t}  420.26  of  title  40  of  the 
(".ode  of  Federal  Regulations,  revised  as 
of  lulv  1.  2001,  for  ten  years  beginning 
on  the  date  the  source  commenced 


discharge  or  during  the  period  of 
depreciation  or  amortization  of  the 
facility,  whichever  comes  first,  after 
which  the  source  must  also  achieve  the 
pretreatment  standard  for  2.3,7,8-TCDF 
specified  in  §420.25. 

(2)  Except  as  provided  in  40  CFR 
403.7.  the  following  standards  apply 
with  respect  to  each  new  source  that 
commences  construction  after 
November  18.  2002:  The  following  table 
presents  PSNS  for  sintering  operations 
with  wet  air  pollution  control  systems: 


Subpart  B.— Pretreatment  Standards  for  New  Sources  (PSNS) 


Regulated  parameter 


Maximum  daily ' 


Ammonia-N  '  '  

Cyanide-'        

Phenols  (4AAP)2 

Lead       

Zinc         

2  3,7  8-TCDF  


Maximum  monthly 
avg.i 


0.0150 

0.00100 

0.000100 

0.000451 

0.000676 

<ML 


0.00501 

0.000501 

00000501 

0.000150 

0.000225 


'  Pounds  per  thousand  pound  of  product 

'The  pretreatment  standards  tor  these  parameters  apply  only  when  sintenng  wastewater  is  co-treated  with  ironmaking  wastewater. 

^The  pretreatment  standards  for  ammonia  are  not  applicable  to  sources  that  discharge  to  a  POTW  with  nitrification  capability  (defined  at 

§420  02(S)) 


(b)  Sintering  operations  with  (/n  mr 
pollution  control  svsfpni  There  shall  he 
no  discharge  of  process  wastewater 
pollutants  to  POTWs. 

21.  Section  420  28  is  added  to  Subpart 
B  to  read  as  follows 

§  420.28    Pretreatment  standards 
compliance  dates. 

Compliance  with  the  pretreatment 
standards  for  2,3.7.8-TCDF  for  exist hi« 
sources  set  forth  in  «5  420  25(a)  is 
required  not  later  than  (ktober  17,  2005 
whether  or  not  the  pretreatment 
authontv  issues  or  amends  a 
pretreatment  permit  requinnt;  >u(  h 
compliance. 

22.  Section  420  2^  is  added  tn  Subpart 
B  to  read  as  follows 

§420.29     Point  of  compliance  monitoring. 

(a)  Sintering  Direct  Dischargers 
Pursuant  to  40  CFR  122,44(i)  and 
122  45(h).  a  direct  discharger  must 
demonstrate  compliance  with  the 
effluent  limitations  and  standards  for 
2.3,7.8-TCDF  at  the  point  after 
treatment  of  sinter  plant  wastewater 
separately  or  in  combination  with  blast 
furnace  wastewater,  but  prior  to  mixing 
with  process  wastewaters  from 
processes  other  than  sintering  and 
ironmaking.  nfm-proc:ess  wastewaters  or 


non-contact  cooling  water,  if  such 
water(s)  are  in  an  amount  greater  than 
5  percent  by  volume  of  the  sintering 
process  wastewaters. 

(b)  Sintenng  Indirect  Dischargers.  An 
indirect  discharger  must  demonstrate 
compliance  with  the  pretreatment 
standards  for  2.3,7,8-TCDF  by 
monitoring  at  the  point  after  treatment 
of  sinter  plant  wastewater  separately  or 
in  combination  with  blast  furnace 
wastewater,  but  prior  to  mixing  with 
process  wastewaters  from  processes 
other  than  sintering  and  ironmaking. 
non-process  wastewaters  and  non- 
( iintact  cooling  water  in  an  amount 
greater  than  5  percent  by  volume  of  the 
sintering  process  wastewaters. 

Subpart  C — Ironmaking  Subcategory 

2.1   Sec:tion  420  31  is  revised  to  read 
as  follows 

§420.31     Specialized  definitions. 

(a)  For  ironmaking  blast  furnaces,  the 
term  product  means  the  amount  of 
molten  iron  produced. 

,(b)  The  term  molten  iron  means  iron 
produced  in  a  blast  furnace  as  measured 
at  the  blast  furnace,  and  may  include 
relativelv  minor  amounts  of  blast 
furnace  slag  that  may  be  skimmed  from 
the  molten  iron  at  the  steelmaking  shop 


or  other  location  remote  from  the  blast 
furnace. 

(c)  The  term  iron  blast  furnace  means 
all  blast  furnaces  except  ferromanganese 
blast  furnaces. 

(d)  The  term  existing  indirect 
dischargers  means  only  those  two  iron 
blast  furnace  operations  with  discharges 
to  publicly  owned  treatment  works  prior 
to  May  27.  1982. 

§420.32    [Amended] 

24.  Section  420.32  is  amended  by 
removing  and  reserving  paragraph  (b). 

§  420.33    [Amended] 

25.  Section  420.33  is  amended  by 
removing  and  reserving  paragraph  (b). 

§420.34    [Amended] 

26.  Section  420.34  is  amended  by 
removing  and  reserving  paragraph  (b). 

27.  Section  420.35  is  amended  by 
adding  a  footnote  in  the  table  to 
paragraph  (a)  for  the  entry  Ammonia-N 
and  by  removing  and  reserving 
paragraph  (b)  to  read  as  follows: 

§  420.35    Pretreatment  standards  for 
existing  sources  (PSES). 

***** 

[a)  Iron  blast  furnace. 


CA  ICO 


E'n^n.'.l      Dartictl: 


Vn    7ni  /Tbnrcdav    Drtohpr  17    ?nn9/Riilfis  and   Rpoiilatinn.s 
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Subpart  C— Pretreatment  Standards  for  Existing  Sources 


Pollutant  or  pollutant  property 


Maximum  for  any      Jl'fZtt^i^^f^l 
1  rlav  values  lor  30  con- 

'  secutive  days 


Kg/kkg  (pounds  per  1000  lb)  ot  product 


Ammonia-N^ 


0.00876 


000292 


^The  pretreatment  standards  for  ammonia  are  not  applicable  to  sources  that  discharge  to  a  POTW  with  mtnfication  capability  (defined  at 
420.02(8)). 


28.  Section  420.36  is  amended  by 
adding  a  footnote  in  the  table  to 
paragraph  (a)  for  the  entry  Ammonia-N 


and  by  removing  and  reserving 
paragraph  (b)  to  read  as  follows: 


§  420.36    Pretreatment  standards  for  new 
sources  (PSNS). 


(a)  Iron  blast  furnace. 

Subpart  C— Pretreatment  Standards  for  New  Sources 


Pollutant  or  pollutant  property 


11     _  _  .„ Average  of  daily 

Maximum  for  any      ^^|,  ,^^  y„^  ^^  con- 

1  day 


values  for  30  con- 
secutive days 


Kg/kkg  (pounds  per  1 000  lb)  of  product 


Ammonia-N^ 


000876 


0  00292 


1  The  pretreatment  standards  for  ammonia  are  not  applicable  to  sources  that  discharge  to  a  POTW  with  nitrification  capability  (defined  at 
§420.02  (s)). 


Subpart  D— Steelmaking  Subcategory 

29.  Section  420.40  is  revised  to  read 
as  follows. 

§  420.40    Applicability;  description  of  the 
steelmaking  subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  and  to  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  resulting  from 
steelmaking  operations  conducted  in 
basic  oxygen  and  electric  arc  furnaces. 

§420.41     [Amended] 

30.  Section  420.41  is  amended  by 
removing  and  reserving  paragraph  (b). 

31.  Section  420.42  is  amended  by 
revising  paragraph  (a),  the  heading  of 
paragraph  (c)  (the  table  is  unchanged), 
and  adding  parsigraph  (d)  to  read  as 
follows. 

§  420.42    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  ttie  application  of  ttie  best  practicable 
control  technology  currently  available 
(BPT). 
***** 

(a)  Electric  arc  furnace  steelmaking — 
semi- wet.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 


(c)  Basic  ox}'gen  furnace 
steelmaking — wet  open  combustion;  and 
electric  arc  furnace  steelmaking — wet. 
***** 

(d)  Basic  oxygen  furnace 
steelmaking — semi-wet. 

(1)  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(2)  If  the  permittee  demonstrates  to 
the  satisfaction  of  the  permitting 
authority  that  safety  considerations 
prevent  attainment  of  these  limitations, 
the  permitting  authority  may  establish 
alternative  limitations  on  a  best 
professional  judgment  basis. 

32.  Section  420.43  is  amended  by 
revising  paragraph  (a),  the  heading  of 
paragraph  (c)  (the  table  is  unchanged), 
and  adding  paragraph  (d)  to  read  as 
follows. 

§420.43    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
control  technology  economically  achievable 
(BAT). 
***** 

(a)  Electric  arc  furnace  steelmaking — 
semi-wet.  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 


(c)  Basic  oxygen  furnace 
steelmaking — wet  open  combustion:  and 
electric  arc  furnace  steelmaking — wet. 
***** 

(d)  Basic  oxygen  furnace 
steelmaking — semi -wet. 

(1)  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 

(2)  If  the  permittee  demonstrates  to 
the  satisfaction  of  the  permitting 
authority  that  safety  considerations 
prevent  attainment  of  these  limitations, 
the  permitting  authority  may  establish 
alternative  limitations  on  a  best 
professional  judgment  basis. 

33.  Section  420.44  is  amended  by 
revising  paragraph  (a)  and  removing 
paragraph  (d)  to  read  as  follows. 

§  420.44    New  source  performance 
standards  (NSPS). 

***** 

(a)  Basjc  oxygen  furnace 
steelmaking — semi-wet:  and  electric  arc 
furnace  steelmaking — semi-wet.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters. 
***** 

34.  Section  420.45  is  amended  by 
revising  paragraph  (a),  the  heading  to 
paragraph  (c)  (the  table  is  unchanged). 
and  adding  paragraph  (d)  to  read  as 
follows. 
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§420.45     Pretreatment  Standards  for 
existing  sources  (PSES). 
»  *  •  •  • 

(d)  EU'ctni  tin   turruic-'  •itffliiiukiiiii — 
■^t-nti-w'f-'t  Nn  ilis(  htirijf'  nf  prtu  t>>s 
wdstewdttT  pnllutant--  tn  iid\  malile 

WdttTs 

»  *  «  *  * 

(c)  Basic  oxvgen  furnace 
stpflmakinti — ivet  open  combustion   iind 
^'U'l'tnc  iirc  furnnt  r  -^tfi^lniiikuii; — iwf 

«  *  •  *  ■ 

\di  Basic  oxviicn  tunmce 
steelmaking — '^cmi-wf't 

(1)  No  dischdrgt:'  of  prnct'ss 
wastewater  pollutant.^  to  ndvii^ablt' 
waters 

(2)  If  tfie  permittee  demimstrdtes  to 
the  sdtisfartion  of  the  pretreatnutit 

(  ontroi  duthoritv  that  sdfet\' 
considerations  prevent  dttainmeiit  ot 
these  limitations,  the  pretreatment 
(  ontroi  dLithorit\-  ind\  fstablish 
alternatne  limitations  on  a  best 
professional  judument  basis 

35.  Sectum  420  46  is  ameniied  liv 
revising  parauraph  (a)  and  remo\in,i; 
paragrdph  'di  to  r»'ad  as  follows 

§  420.46     Pretreatment  standards  for  new 
sources  (PSNS). 

*  «  «  «  * 

(a)  Baste  oxvgen  furnac^' 
steelmaking — semi-\.\>-t:  ami  ^'Icctru  tin 
furnfJCH  stei-'lnxikini^ — ^t'mi-ivei.  No 
discharge  of  process  wastewater 
pollutants  to  navigable  waters 
***** 

36.  Section  420  47  is  amended  fiv 
revising  the  section  heading.  paragra()h 
(a),  and  adding  paragraph  (d)  to  read  a^ 

follows 

§420.47     Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  conventional  pollutant  control 
technology  (BCT). 

(a)  ElectTK'  arc  furna(  >'  •steelmaking — 
•>emi-\set  .\o  discharge  of  process 
wastewater  pollutants  to  iia\  tuable 
waters 

•  •  *  •  » 

(d)  Basic  oxygen  tur!]i!ce 
steelmaking — semi-w'-'t 

(1)  No  discharge  of  process 
wastewater  pollutants  to  navigable 
waters 

12)  If  the  permittee  demonstr.ites  to 
the  satisfaction  of  th^•  permitting 
authoritv  that  safetv  considerations 
prevent  attainment  of  these  limitations. 
the  permitting  authoritv  ina\'  establish 
alternative  limitations  on  a  fiest 
professional  judgment  basis 

3  7   Section  420  48  is  added  to  Sufipart 
D  to  read  as  follows: 


§  420.48    Pretreatment  standards 
compliance  dates. 

Compliance  with  the  pretreatment 
-.tandards  for  e.\isting  sources  set  forth 
in  t«  421)  4.T(d)  of  this  subpart  is  required 
not  later  than  October  17.  2005  whether 
or  not  the  [iretreatment  authoritv  issues 
or  imends  a  pretreatment  permit 
requiring  sue  h  compliance. 

iH   Subpart  M  is  ddded  to  read  as 

toUoVVs 

Subpart  M — Other  Operations  Subcategory 

42U.  130     .\[i(jli(al)ilil\ 

420.131  Sul)i  .iteuiirv  (Irlinitiniis 

420.132  Kfflurnl  liinil.ilinns  Httain,ihU' In 
the  applu.atujii  ol  ihu  hcsl  prai  Ik  able 
control  lechnologv  curriTitlv  asailable 
(BPT) 

4jn  IM      l-.lllurnt  ilmllatluIl^  yiiiili'hlU's 
repri'seiitiiig  the  degn't'  ot  eftluent 
reiiiK  tlon  attainable  h\  the  applualion  ul 
the  best  a\ail,il)!r  Vm  tin-  lii'uv 
economi(,dll\  a(  liir\,ii)l>'  iH.\l  |. 

420.134  New  source  performance  standards 
(NSPS). 

420.135  Pretreatment  st.mdards  fnr  existing 
sources  (PSi:S) 

420.136  Pri'lreatini'iil  standards  fnr  new 
sources  (I'SNS) 

420.137  Efflniuit  binilatinns  guidelines 
rtrpresentlng  tlie  degree  ut  ettluenl 
reduction  attainable  b\  the  application  ot 
the  best  (  iiiitiiil  tei  hp,(il(ig\  tor 
(Ttnveiithinal  pnlhil.ni'  (BCTI 

Subpart  M — Other  Operations 
Subcategory 

§420.130     Applicability. 

The  provisions  of  this  subpart  are 
applic.ible  to  discharges  to  waters  of  the 
r  S   and  the  introduction  of  pollutants 
into  [lublic  l\  owned  treatment  works 
resulting  from  production  of  direct- 
reduced  iron  and  from  briquetting  and 
forging  operations. 

§420.131     Specialized  definitions. 

As  used  111  this  subpart: 

(a)  The  term  hnquetting  operations 
means  a  hot  or  cold  process  that 
agglomerates  (presses  t(jgether)  iron- 
bearing  materials  into  small  lumps 
without  melting  or  fusion.  Used  as  a 
c:oncentrated  iron  ore  substitute  for 
scrap  in  electric;  furnaces 

(b)  Th(>  term  direct-reduced  iron  IDRII 
means  iron  produced  by  reduction  of 
iron  ore  (ptillets  or  bricjuettes)  using 
gaseous  (carbon  moncj.xide-carbon 
dioxide,  hvdrogtm)  or  solid  reactants. 

i(  )  The  term  forging  means  the  hot- 
working  of  heated  steel  shapes  (e.g., 
ingots,  blooms,  billets,  slabs)  by 
hammering  or  hydraulic  presses, 
performed  at  iron  and  steel  mills. 

(d)  P^ir  briquetting  operations,  the 
tt!rm  product  means  the  amount  in  tons 
of  bric}uettes  manufactured  by  hot  or 
cold  agghuneration  processes. 


(e)  For  direct  reduced  iron  (DRI),  the 
term  product  means  the  amount  of 
direct  reduced  iron  and  any  fines  that 
are  produced  and  sold  commercially  (as 
opposed  to  fines  that  may  be 
reprocessed  on  site). 

(f)  For  forging,  the  term  product 
means  the  tons  of  finished  steel  forgings 
produced  by  hot  working  steel  shapes. 

(g)  The  term  O&G  (as  HEM]  means 
total  recoverable  oil  &  grease  measured 
as  n-hexane  extractable  materials. 

§420.132    Effluent  limitations  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve,  for  each  applicable  segment, 
the  following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 

(a)  Direct-reduced  iron. 


Subpart  M.- 


-Effluent  Limitations 
(BPT) 


Pollutant 


Maximum 
dally' 


Maximum 
monthly  avg.' 


TSS 

pH 


0.00998 


0.00465 


■  Pounds  per  thousand  pound  of  product. 
'Within  the  range  of  6  0  to  9  0 

(b)  Forging  operations. 

Subpart  M.— Effluent  Limitations 
(BPT) 


Pollutant 


Maximum 
daily ' 


Maximum 
monthly  avg 


O&G  (as 
HEM)  . 

TSS    

pH 


0  00746 
00123 


0  00446 
0  00508 


^  Pounds  per  thousand  pound  of  product. 
2  Within  the  range  of  6  0  to  9  0 

(c)  Briquetting.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

§420.133    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  available  technology  economically 
achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available  control 
technology  economically  achievable 
(BAT): 
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(a)  Direct-reduced  iron.  [Reserved] 

(b)  Forging  operations.  [Reserved] 

(c)  Briquetting.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants. 

§  420.1 34    New  source  performance 
standards  (NSPS). 

New  sources  subject  to  this  subpart 
must  achieve  the  following  new  source 
performance  standards  (NSPS),  as 
applicable. 

(a)  Direct-reduced  iron. 

Subpart  M.— New  Source 
Performance  Standards  (NSPS) 


Pollutant 

Maximum 
daily ' 

Maximum 
monthly  avg.' 

TSS 

pH  

0.00998 
(^) 

0.00465 

'  Pounds  per  thousand  pound  of  product. 
2  Within  the  range  of  6.0  to  9.0. 

(b)  Forging  operations. 

Subpart  M.— New  Source 
Performance  Standards  (NSPS) 


Pollutant 

Maximum 
daily' 

Maximum 
monthly  avg.' 

O&G  (as 

HEM)  

TSS  

0.00746 
0.0123 

• 

0.00446 
0.00508 

Subpart  M.— New  Source  Per- 
formance Standards  (NSPS)— 
Continued 


Pollutant 


Maximum 
daily' 


Maximum 
monthly  avg.' 


pH 


(') 


(2) 


'  Pounds  per  thousand  pound  of  product. 
2  Within  the  range  of  6.0  to  9.0. 

(c)  Briquetting.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  waters  of  the  U.S. 

§  420.1 35    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces 
pollutants  into  a  publicly  owned 
treatment  works  must  comply  with  40 
CFR  part  403  and  must  achieve  the 
following  pretreatment  standards  for 
existing  sources  (PSES): 

(a)  Direct-reduced  iron.  [Reserved] 

(b)  Forging  operations.  [Reserved] 

(c)  Briquetting.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  POTWs. 

§  420.1 36    Pretreatment  Standards  for  New 
Sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  soiu-ce  subject  to  this  subpart 


that  introduces  pollutants  into  a 
publicly  owned  treatment  works  must 
comply  with  40  CFR  part  403  and  must 
achieve  the  following  pretreatment 
standards  for  new  sources  (PSNS): 

(a)  Direct-reduced  iron.  jReser^ed) 

(b)  Forging  operations.  [Reserved  j 

(c)  Briquetting.  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  to  POTWs. 

§420.137    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  control  technology  for 
conventional  pollutants  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  control 
technology  for  conventional  pollutants 
(BCT):  The  limitations  shall  be  the  same 
as  those  specified  for  conventional 
pollutants  (which  are  defined  in  40  CFR 
401.16)  in  §420.132  for  the  best 
practicable  control  technology  currently 
available  (BPT). 

(FR  Doc.  02-11295  Filed  10-16-02:  8  45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

[Secretary's  Order  1-2002] 

Delegation  of  Authority  and 
Assignment  of  Responsibility  to  the 
Administrative  Review  Board 

1.  Purpose 

To  delegate  authority  and  assign 
responsibility  to  the  Administrative 
Review  Board,  define  its  composition, 
and  describe  its  functions. 

2.  Background 

The  Secretary  of  Labor  (hereinafter 
referred  to  as  the  ".Secretarv")  has  been 
given  bv  statute  and  regulation  the 
authority  and  responsibility  to  decide 
certain  appeals  from  administrative 
decisions.  The  Secretary  created  the 
Administrative  Review  Board  ("Board  " 
or  •ARB")  in  Secretary' s  Order  02-96. 
which  delegated  authority  and  assigned 
responsibilities  to  the  Board.  C'.ant  eling 
Secretary's  Order  02-96,  this  Secretary's 
Order  delegates  authority  and  assigns 
responsibility  to  the  .ARB  with  certain 
modifications  to  the  earlier  Order 
Specifically,  this  Order:  ( 1)  Increases  the 
total  membership  of  the  Board  from  a 
maximum  of  four  (three  Members  and 
one  .-Mternate  Member)  U)  a  maximum  nt 
five  Members;  and  (2)  clarifies  ARB 
procedural  authority  and  further 
delineates  the  authority  and 
responsibilities  of  the  Secretary   In 
addition,  the  Order  codifies  the  location 
of  the  ARB  in  the  Department's 
organizational  structure 

3.  Directives  Affected 

Secretary's  Order  02-96.  delegating 
authority  and  assigning  responsibilities 
to  the  Board,  is  hereby  canceled 

4.  Delegation  of  Authority  and 
Assignment  of  Responsibilities 

The  Board  is  hereby  delegated 
authority  and  assigned  responsibility  to 
act  for  the  Secretary  of  Labor  in  review 
or  on  appeal  of  the  matters  listed  below, 
including,  but  not  limited  to,  the 
issuance  of  final  agency  derisions.  The 
Board  shall  report  to  the  Secretary  of 
Labor  through  the  Deputy  Secretary  of 
Labor. 

a.  Final  decisions  of  the 
Administrator  of  the  Wage  and  Hour 
Division  or  an  authorized  representative 
of  the  Administrator,  and  final  decisions 
of  Administrative  Law  [udges  C'ALIs  "). 
under  the  following: 

(1)  The  Davis-Bacon  Act.  as  amended 
(40  U  S.C.  276a  at  spq):  any  laws  now 
existing  or  which  may  be  subsequently 
enacted,  providing  for  prevailing  wages 
determined  by  the  Secretarv  of  Labor  in 


accordance  with  or  pursuant  to  the 
Davis-Bacon  Act;  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  327  at  seq  )  (except  matters 
pertaining  to  safety);  the  Copeland  Act 
(40  U  S.C:.  276c);  Reorganization  Plan 
No.  14  of  1950;  and  29  CFR  parts  1.  3. 
5.  6.  subpart  (".  and  D. 

b.  Final  decisions  of  the 
Administrator  of  the  Wage  and  Hour 
Division  or  an  authorized  representative 
of  the  Administrator,  and  from 
decisions  of  AL),  arising  under  the 
McNamara-OHara  Service  Contract  Act, 
as  amended  (41  U.S.C.  351);  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327  et  seq.) 
(except  matters  pertaining  to  safety) 
where  the  contract  is  also  subject  to  the 
McNamara-O'Hara  .Service  Contract  Act: 
and  29  CFR  parts  4,  5,  6,  subparts  B.  D. 
F. 

I .  Decisions  and  recommended 
decisions  by  AL[s  as  provided  for  or 
pursuant  to  the  following  laws  and 
implementing  regulations: 

(11  Age  Discrimination  Act  of  1975,  42 
use.  6103; 

(2)  Title  VI  of  the  Civil  Rights  Act  of 
1964,  42  U.S.C.  2000d-l:  29  CFR  part 
31; 

(3)  Clean  Air  Act.  42  U.S.C.  7622;  29 
CFR  part  24; 

(4)  (Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980.  42  use.  9610;  29  CFR  part 
24; 

(5)  Title  IX  of  the  Education 
Amendments  of  1972.  20  U.S.C.  1682; 
29  CFR  part  36; 

(6)  Employee  Polygraph  Protection 
Act  of  1988.  29  U.S'C.  2005(a);  29  CFR 
part  801.  subpart  E, 

(7)  Energy  Reorganization  Act  of  1974, 
as  amended,  42  U.S.C.  5851;  29  CFR 
part  24; 

(8)  Equal  Access  to  Justice  Act,  5 
U.S.C.  504;  29  CFR  part  16; 

(9)  Executive  Order  No.  11246.  as 
amended,  3  CFR  339  (1964-1965 
Comp);  reprinted  in  42  U.S.C.  2000e 
app  .  41  C.FR  parts  60-1  and  60-30; 

(10)  Fair  Labor  Standards  Act  of  1938, 
as  amended,  29  U.S.C.  203(m);  29  CFR 
part  531.  sections  531.4,  531.5; 

(11)  Fair  Labor  Standards  Act  of  1938, 
as  amended,  29  U.S.C.  211(d);  29  CFR 
part  530.  subpart  E; 

(12)  Fair  Labor  Standards  Act  of  1938, 
as  amended,  29  U.S.C.  214(c)  29  CFR 
part  525.  sections  525.22; 

(13)  Fair  Labor  Standards  Act  of  1938, 
as  amended,  29  U.S.C.  216(e);  29  CFR 
part  580; 

(14)  Federal  Unemployment  Tax  Act, 
26  use.  3303(b)(3).  3364(c); 

(15)  Federal  Unemployment  Tax  Act 
(addressing  agreements  under  the  Trade 
.■\ct  of  1974,  as  amended).  26  U.S.C. 
3302(c)(3);  20  CFR  part  617; 


(16)  Federal  Water  Pollution  Control 
Act,  33  U.S.C.  1367:  29  CFR  part  24; 

(17)  Immigration  and  Nationality  Act. 
as  amended,  8  U.S.C.  1188(g)(2);  29  CFR 
part  501,  subpart  C; 

(18)  Immigration  and  Nationality  Act. 
as  amended,  8  U.S.C.  1182(n);  20  CFR 
part  655,  subpart  I; 

(19)  Immigration  and  Nationality  Act 
as  amended.  8  U.S.C.  1182(m)  (1989);  20 
CFR  part  655,  subpart  E; 

(20)  Immigration  and  Nationality  Act 
as  amended,  8  U.S.C.  1182(m);  20  CFR 
part  655,  subpart  M; 

(21)  Immigration  and  Nationality  Act, 
as  amended,  8  U.S.C.  1288(c)  and  (d);  20 
CFR  part  655,  subpart  G; 

(22)  Job  Training  Partnership  Act.  29 
use.  1576;  20  CFR  part  627;  20  CFR 
part  636;  29  CFR  part  34: 

(23)  Longshore  and  Hcirbor  Workers' 
Compensation  Act,  33  U.S.C.  907(j)(2); 
20  CFR  part  702: 

(24)  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act,  29 
U.S.C.  1813,  1853;  29  CFR  part  500. 
subpart  F; 

(25)  National  Apprenticeship  Act.  29 
U.S.C.  50:  29  CFR  parts  29  and  30; 

(26)  Older  Americans  Senior 
Community  Service  Employment 
Program.  42  U.S.C.  3056.  20  CFR 
641.415(c)(5): 

(27)  Program  Fraud  Civil  Remedies 
Act  of  1986.  31  use.  3803;  29  CFR  part 
22: 

(28)  Reports  of  alleged  unlawful 
discharge  or  discrimination  under 
Section  428  of  the  Black  Lung  Benefits 
Act.  30  U.S.C.  938; 

(29)  Section  503  of  the  Rehabilitation 
Act  of  1973.  as  amended,  29  U.S.C.  793; 
41  CFR  part  60-741,  subpart  B; 

(30)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended,  29  U.S.C.  794; 
29  CFR  part  32; 

(31)  Safe  Drinking  Water  Act,  42 
U.S.C.  300j-9(i);  29  CFR  part  24; 

(32)  Single  Audit  Act  of  1984.  31 
U.S.C.  7505;  OMB  Circular  Nos.  A-128 
and  A-110:  29  CFR  part  96; 

(33)  Social  Security  Act.  42  U.S.C. 
503;  20  CFR  part  60l': 

(34)  Solid  Waste  Disposal  Act.  42 
U.S.C.  6971:  29  CFR  part  24; 

(35)  Surface  Transportation 
Assistance  Act,  49  U.S.C.  31105;  29  CFR 
part  1978: 

(36)  Toxic  Substances  Control  Act,  15 
U.S.C.  2622;  29  CFR  part  24: 

(37)  Vietnam  Era  Veterans 
Readjustment  Assistance  Act.  as 
amended,  38  U.S.C.  4211.  4212;  41  CFR 
part  60-250, subpart  B; 

(38)  Wagner-Pevser  Act.  as  amended. 
29  U.S.C.  49;  20  CFR  part  658; 

(39)  Walsh-Healey  Public  Contracts 
Act.  as  amended.  41  U.S.C.  38:  41  CFR 
part  50-203: 
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(40)  Welfare  to  Work  Act.  20  CFR 
645.800(c); 

(41)  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  of  the  21st 
Century,  49  U.S.C.  42121;  29  CFR  part 
1979; 

(42)  Workforce  Investment  Act,  29 
U.S.C.  2936(b),  20  CFR  667.830;  29  CFR 
part  37  [see  37.110-112); 

(43)  Sarbanes-Oxley  Act  of  2002.  18 
U.S.C.  1514A;  and 

(44)  Any  laws  or  regulation 
subsequently  enacted  or  promulgated 
that  provide  for  final  decisions  by  the 
Secretary  of  Labor  upon  appeal  or 
review  of  decisions,  or  recommended 
decisions,  issued  by  ALJs. 

The  Board  shall  not  have  jurisdiction 
to  pass  on  the  validity  of  any  portion  of 
the  Code  of  Federal  Regulations  that  has 
been  duly  promulgated  by  the 
Department  of  Labor  and  shall  observe 
the  provisions  thereof,  where  pertinent, 
in  its  decisions.  The  Board  also  shall  not 
have  jurisdiction  to  review  decisions  to 
deny  or  grant  exemptions,  variations, 
and  tolerances  and  does  not  have  the 
authority  independently  to  take  such 
actions.  In  issuing  its  decisions,  the 
Board  shall  adhere  to  the  rules  of 
decision  and  precedent  applicable 
under  each  of  the  laws  enumerated  in 
Sections  4(a),  4(b),  and  4(c)  of  this 
Order,  until  and  unless  the  Board  or 
other  authority  explicitly  reverses  such 
rules  of  decision  or  precedent.  The 
Board's  authority  includes  the 
discretionary  authority  to  review 
interlocutory  rulings  in  exceptional 
circumstances,  provided  such  review  is 
not  prohibited  by  statute. 

5.  Composition  and  Panel  Configuration 

a.  The  Board  shall  consist  of  a 
maximum  of  five  Members,  one  of 
whom  shall  be  designated  Chair.  The 
Members  of  the  Board  shall  be 
appointed  by  the  Secretary  of  Labor,  and 
shall  be  selected  upon  the  basis  of  their 
qualifications  and  competence  in 


matters  within  the  authority  of  the 
Board. 

b.  Except  as  provided  in  Section  5(c). 
the  Board  shall  sit,  hear  cases,  render 
decisions,  and  perform  all  other  related 
functions  in  panels  of  two  or  three 
Members,  as  may  be  assigned  by  the 
Chair,  unless  the  Chair  specifically 
directs  that  an  appeal  or  review  will  be 
decided  by  the  full  Board. 

c.  Except  as  otherwise  provided  by 
law  or  duly  promulgated  regulation  [see. 
e.g..  29  CFR  Parts  7  and  8),  if  the 
petitioner(s)  and  the  respondent(s)  (or 
the  appellcmt(s)  and  the  appellees(s) 
consent  to  disposition  b^'  a  single 
Member,  the  Chair  may  determine  that 
the  decision  shall  be  by  a  single 
Member.  Upon  an  affirmative 
determination,  the  Chair  of  the  Board 
shall,  in  his  or  her  discretion,  designate 
himself,  herself,  or  any  other  Member  of 
the  Board  to  decide  such  an  appeal 
under  Section  7. 

6.  Terms  of  the  Members 

a.  Members  of  the  Board  shall  be 
appointed  for  a  term  of  two  years  or 
less. 

b.  Appointment  of  a  Member  of  the 
Board  to  a  term  not  to  exceed  a  specified 
time  period  shall  not  affect  the  authority 
of  the  Secretary  to  remove,  in  his  or  her 
sole  discretion,  any  Member  at  any  time. 

c.  Vacancies  in  tbe  membership  of  the 
Board  shall  not  impair  the  authority  of 
the  remaining  Member(s)  to  exercise  all 
the  powers  and  duties  of  the  Board. 

7.  Voting 

A  petition  for  review  may  be  granted 
upon  the  affirmative  vote  of  one 
Member,  except  where  otherwise 
provided  by  law  or  regulation.  A 
decision  in  any  matter,  including  the 
issuance  of  any  procedural  rules,  shall 
be  by  a  majority  vote,  except  as 
provided  in  Section  5(c). 

8.  Location  of  Board  Proceedings 

The  Board  shall  hold  its  proceedings 
in  Washington,  DC.  unless  for  good 


cause  the  Board  orders  that  proceedings 
in  a  particular  matter  be  held  in  another 
location. 

9.  Rules  of  Practice  and  Procedure 

The  Board  shall  prescribe  such  rules 
of  practice  and  procedure,  as  it  deems 
necessary  or  appropriate,  for  the 
conduct  of  its  proceedings.  The  rules  (1) 
which  are  prescribed  as  of  the  date  of 
this  Order  in  29  CFR  part  7  and  part  H 
with  respect  to  Sections  4(a)  and  4(b). 
respectively,  of  this  Order  and  (2)  which 
apply  as  of  the  date  of  this  Order  to 
appeals  and  review  described  in  Section 
4(c)  of  this  Order  shall,  until  changed, 
govern  the  respective  proceedings  of  the 
Board  when  it  is  deciding  appeals 
described  in  Section  4  of  this  Order 

10.  Departmental  Counsel 

The  Solicitor  of  Labor  shall  have  the 
responsibility  for  representing  the 
Secretary,  the  Deputy  Secretary,  and 
other  officials  of  the  Department  and/or 
the  Board  in  any  administrative  or 
judicial  proceedings  involving  agency 
decisions  issued  pursuant  to  this  Order, 
including  representing  officials  of  the 
Department  before  the  Board.  In 
addition,  the  Solicitor  of  Labor  shall 
have  the  responsibility  for  providing 
legal  advice  to  the  Secretary,  the  Deputy 
Secretary,  and  other  officials  of  the 
Department  with  respect  to  decisions 
covered  by  this  Order,  as  well  as  the 
implementation  and  administration  of 
this  Order.  The  Solicitor  of  Labor  may 
also  provide  legal  advice  and  assistanc:e 
to  the  Chair  of  the  Board,  as  appropriate. 

11.  Effective  Date 

This  delegation  of  authority  and 
assignment  of  responsibility  is  effective 
immediately. 

ilHlfd;  .SrplcnilxT  24.  2002. 
Elaine  L.  Chao, 
Sfcri'taryol  Labor. 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Parts  351,  357.  359.  360.  and 
363 

Regulations  Governing  Treasury 
Securities;  New  Treasury  Direct 
System 

agency:  BuFRau  of  the  PubUc  Debt. 
Fiscal  Ser\'ice,  Treasury. 
ACTtON:  Final  rule. 


SUMMARY:  We  are  implementing  a  new 
book-entrv.  online  system  for 
purchasing,  holding  and  conducting 
transactions  in  Treasury  securities.  The 
system  is  known  as  New  Treasury 
Direct 

The  only  Treasury  security  that  may 
be  held  in  New  Treasury  Direct  at  its 
initial  implementation  is  the  book-entry 
Series  I  sayings  bond.  We  plan  to  make 
the  system  ayailable  for  other  Treasury 
securities  in  the  future  as  we  expand  the 
system. 

We  are  adding  a  new  part  to  provide 
the  goyerning  regulations  specific  to  the 
New  Treasury  Direct  system,  and  the 
goyerning  regulations  for  the  book-entry 
Series  1  sayings  bond  The  new  part 
will,  in  the  future,  proyide  governing 
regulations  for  other  eligible  Treasury 
securities  as  we  expand  the  system. 
Although  most  of  the  functionalities  for 
the  New  Treasury  Direct  system  will  be 
available  at  the  initial  public 
implementation,  a  few  functionalities 
will  be  delayed  for  a  period  of  time.  The 
delayed  functionalities  are  those 
affecting  the  accounts  of  minors,  the 
granting  of  viewing  and  transactirm 
rights  for  secondary  owners,  and  the 
granting  of  viewing  rights  for 
beneficiaries  and  others.  Therefore,  tht; 
regulations  will  have  dual  effective 
dates  The  sections  of  part  363  that  will 
be  available  at  initial  implementation 
will  be  effective  upon  publication  in  the 
Federal  Register  The  sections,  or  parts 
of  sections,  of  part  363  that  will  not  be 
implemented  initially  will  have  a 
delayed  effective  date.  We  will 
announce  the  effective  date  of  the 
affected  sections  by  a  Final  Rule  in  the 
Federal  Register 

We  revised  the  offering  of  United 
States  savings  bond  of  Series  I  to 
provide  for  the  book-entry  Series  I 
savings  bonds.  We  also  rewrote  the 
regulations  in  plain  language. 

We  revised  the  regulations  governing 
United  States  savings  bonds  of  Series  I 
to  make  it  clear  that  the  regulations  only 
refer  to  definitive  Series  1  savings  bonds. 

We  revised  the  regulations  governing 
book-entry  Treasury  bonds,  notes  and 


bills,  to  make  clear  the  differences 
between  TreasunDirect.  an  existing 
book-entrv  system  for  purchasing  and 
holding  marketable  Treasury  securities, 
and  the  New  Treasury  Direct. 

We  revised  the  offering  of  United 
Slates  savings  bonds  of  Series  I.  and  the 
offering  of  United  States  savings  bonds 
of  Series  EE,  to  permit  the  mailing  of 
savings  bonds  to  foreign  addresses 
under  certain  circumstances. 

DATES:  Effective  October  17,  2002. 
However,  sections  363.24(e).  (f).  (g).  (h). 
(m).  363.27,  ,363.28.  363.29.  363.30, 
363.31.  363.32,  and  363.69(d),  (e).  (f), 
(g).  are  staved  indefinitely;  the  Fiscal 
Service  will  announce  the  effective 
date(s)  when  they  will  take  effect. 

ADDRESSES:  You  can  download  this  final 
rule  at  the  following  Internet  address: 
http://v\-ww.  puhlicdpht.trpas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elisha  Whipkev.  Director.  Division  of 
Program  Administration.  Office  of 
Securities  Operations.  Bureau  of  the 
Public  Debt,  at  (304)  480-6319  or 
plishii.  whipkpv'^fihpd.  trpas.gov. 

Susan  Klimas,  Attorney-Adviser,  Office 
of  the  Chief  Counsel,  Bureau  of  the 
Public  Debt,  at  (304)  480-8692  or 
susan.klmms'&bpd.treas.gov 

Dean  Adams,  Assistant  Chief  Counsel, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  at  (304)  480-8692  or 
dpan.adams'&'bpd.trpas  gov. 

Edward  (Jronseth,  Deputy  Chief 
Counsel,  Bureau  of  the  Public  Debt,  at 
(304) 480-8692  or 
edward.gronseth@bpd.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Public  Debt  has  developed  a  new 
account-based,  online,  book-entry 
system  for  purchasing,  holding,  and 
conducting  transactions  in  Treasury 
securities  via  the  Internet.  The  new- 
system  is  known  as  New  Treasury 
Direct.  We  are  adding  a  new  part  to  the 
Code  of  Federal  Regulations  to  provide 
the  governing  regulations  for  the  new 
system  and  for  securities  held  within 
the  new  system. 

Upon  initial  implementation  of  the 
system,  only  book-entr\'  Series  I  savings 
bonds  will  be  offered  through  New 
Treasury  Diref:t.  We  plan  to  offer  other 
Treasury  securities  in  future 
enhancements  to  the  system. 

The  new  system  is  not  replacing  the 
current  TreasunDirpct  system  for 
holding  book-entry  marketable  Treasury- 
securities;  at  least  for  some  period  of 
time  the  two  systems  will  coexist  even 
after  marketable  securities  are  offered 
through  New  Treasury  Direct. 


We  will  continue  to  offer  definitive 
Series  I  savings  bonds  at  least  for  some 
period  of  time. 

The  New  Treasury  Direct  system  will 
benefit  the  investor  by  enabling  the 
investor  to  purchase  eligible  Treasury 
securities,  conduct  transactions,  and 
self-manage  his  or  her  New  Treasury 
Direct  account  using  the  Internet.  The 
system  will  provide  greater  flexibility 
and  convenience  for  the  investor  by 
eliminating  the  paperwork  burden 
inherent  in  the  current  TreasuryDirect 
system. 

The  New  Treasury  Direct  system  and 
the  book-entry  Series  1  savings  bonds 
will  benefit  the  government  by 
providing  a  cost-effective  and  efficient 
processing  environment,  thereby 
reducing  processing  costs  to  Treasury. 

New  Treasury  Direct 

This  final  rule  provides  the  governing 
regulations  for  the  New  Treasur\-  Direct 
system.  The  system  is  substantively 
different  from  the  current 
TreasuryDirect  system. 

New  Treasury  Direct  permits  only  one 
individual  (the  purchaser)  to  hold  an 
account  in  his  or  her  own  right.  The 
New  Treasury  Direct  account  will  hold 
securities  over  which  the  account  owner 
has  control,  in  various  forms  of 
registration.  New  Treasury  Direct  is 
accessed  through  the  Internet. 

At  the  initial  implementation,  New- 
Treasury'  Direct  will  be  available  to  the 
general  public  for  individual  purchasers 
with  a  valid  social  security  number,  an 
account  at  a  United  States  depository- 
financial  institution  that  accepts  debits 
and  credits  using  the  Automated 
Clearing  House  (ACH)  method  of 
payment,  and  a  United  States  address. 
We  plan  to  expand  the  system  in  future 
enhancements  to  include  trusts  and 
business  entities. 

The  system  will  initially  offer  only 
book-entry  Series  I  savings  bonds.  We 
plan  to  offer  marketable  Treasury 
securities  and  exchanges  of  selected 
definitive  savings  bonds  in  future 
enhancements  to  the  system. 

We  will  authenticate  the  identity  of 
an  applicant  for  a  New  Treasun,'  Direct 
account  using  an  online  authentication 
sen.-ice.  Once  the  applicant's  identity 
has  been  authenticated,  he  or  she  will 
create  a  password  to  access  the  account. 
The  account  owner  may  then  purchase 
securities  and  conduct  transactions 
online  through  his  or  her  account  using 
the  password.  At  our  option,  we  may 
require  a  written  application  containing 
the  applicant's  certified  signature.  All 
payments  for  purchases  and 
redemptions  will  be  made  by  debits  and 
credits  using  the  ACH  method. 
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The  online  transactions  that  an 
account  owner  may  conduct  include: 
Purchasing  eligible  Treasmy  securities; 
redeeming  savings  bonds  held  in  the 
accoiuit;  changing  or  removing  a 
beneficiary  or  secondary  owner; 
transferring  securities;  granting  or 
revoking  secondary  owner  rights; 
delivering  securities  purchased  as  gifts 
to  the  recipient's  New  Treasiuy  Direct 
account;  making  changes  to  accoimt 
information;  changing  ACH  information; 
viewing  histories  of  transactions  and 
pending  transactions;  changing  or 
deleting  pending  transactions;  changing 
a  password;  changing  account  secmity 
information;  and  viewing  or  redeeming 
securities  by  a  secondary  owner  when 
he  or  she  has  been  granted  those  rights. 

When  the  New  Treasmy  Direct  system 
is  expanded  to  marketable  seciuities, 
other  transactions  may  be  available 
online  as  well. 

A  parent  may  open  an  account  for  a 
minor  through  the  account  of  the  parent. 
The  parent  will  create  the  password  for 
the  minor's  accoiuit  and  will  certify 
online  that  he  or  she  is  acting  on  behalf 
of  the  minor.  The  parent  may  redeem 
securities  through  the  minor's  account 
but  may  not  purchase  securities  through 
the  account.  The  parent  may  not  transfer 
seciuities  from  the  minor's  account.  A 
person  who  purchases  a  seciuity  as  a 
gift  for  the  minor  may  deliver  the  gift 
security  to  the  minor's  account.  The 
parent  may  then  redeem  the  security  on 
the  minor's  behalf  using  the  minor's 
accoimt.  We  have  set  the  age  of  majority 
for  purposes  of  the  regulations  at  18 
years.  When  the  minor  reaches  the  age 
of  18  years,  the  parent  is  required  to 
give  the  minor  control  of  the  minor's 
account.  If  the  parent  or  legal  guardian 
fails  to  give  the  minor  control  of  the 
minor's  account,  we  will  provide  offline 
procedures  for  the  minor  to  gain  control 
of  the  account. 

Book-Entry  Series  I  Savings  Bonds 

We  will  be  offering  a  book-entry 
Series  I  savings  bond.  The  offering 
circular  for  Series  I  savings  bonds  is 
being  amended  to  provide  for  the 
offering  of  the  book-entry  1  bond,  and 
has  also  been  rewritten  in  plain 
language. 

Both  definitive  and  book-entry  Series 
I  savings  bonds  earn  interest  according 
to  a  formula  indexed  to  inflation. 
However,  the  terms  and  conditions  of 
the  two  securities,  including  registration 
options,  differ  in  many  respects. 

The  forms  of  registration  for  book- 
entry  Series  I  savings  bonds  are  single 
owner,  primary  owner  with  secondary 
owner,  and  owner  with  beneficiary.  In 
addition,  several  special  forms  of 
registration  are  offered  for  securities 


belonging  to  the  estates  of  deceased 
owners  and  legally  incompetent 
persons. 

The  primary  owner  with  secondary 
owner  form  of  registration  replaces  the 
coowner  form  used  for  other  savings 
bonds.  In  the  coowner  form  of 
registration,  both  coowners  have  an 
equal  right  to  the  bond.  In  the  primary 
owner  with  secondary  owrner  form,  the 
purchaser  of  the  bond,  the  primary 
owner,  has  control  of  the  bond.  The 
primary  owner  may  give  the  secondary 
owner  the  right  to  view  or  the  right  to 
make  transactions  in  the  bond,  and  may 
at  any  time  revoke  any  rights  given.  The 
primary  owner  may  remove  the 
secondary  owner  without  the  consent  of 
the  secondary  owner. 

The  single  owner  and  owner  with 
beneficiary  forms  of  registration  are 
similar  to  the  registrations  offered 
currently  in  definitive  Series  1  savings 
bonds. 

Special  forms  of  registration  are 
offered  for  bonds  belonging  to  the 
estates  of  deceased  owners  and  legally 
incompetent  individuals.  At  this  time, 
special  forms  of  registration  will  not  be 
offered  for  initial  purchases.  Bonds  may 
be  registered  in  the  name  of  the  legal 
guardian  or  legal  representative,  and 
may  be  held  in  the  personal  New 
Treasury  Direct  account  of  the  legal 
guardian  or  legal  representative.  The 
legal  guardian  or  legal  representative  is 
not  permitted  to  make  new  purchases 
on  behalf  of  the  estate  of  the  decedent 
or  incompetent  person. 

The  book-enti7  Series  I  savings  bonds 
may  be  transferred  from  one  New 
Treasury  Direct  account  to  another  in 
order  to  give  a  gift  (or  in  response  to  a 
final  judgment,  court  order,  divorce 
decree,  or  a  property  settlement 
agreement).  The  owner  of  the  bond  must 
certify  online  that  the  transfer  is  for  the 
purpose  of  a  gift  or  for  one  of  the 
specified  exceptions. 

A  Series  I  savings  bonds  may  also  be 
purchased  as  an  irrevocable  gift.  The 
purchaser  may  deliver  a  gift  bond  to  the 
account  of  the  intended  recipient 
immediately  upon  issue,  or  the 
purchaser  may  hold  the  bond  until  the 
purchaser  chooses  to  deliver  the  bond  to 
the  intended  recipient. 

When  the  gift  bond  is  transferred  or 
delivered  to  the  recipient,  it  will  be 
transferred  or  delivered  in  the  single 
owner  form  of  registration  to  the  owner 
named  on  the  gift  bond. 

The  limitation  on  purchases  for  a 
book-entry  Series  I  savings  bond  is 
$30,000  per  account  per  year  for  bonds 
purchased  by  the  account  owTier  in  his 
or  her  owm  right.  Bonds  purchased  as 
gifts  are  included  in  the  amount 
limitation  of  the  recipient  when 


delivered.  The  book-entry  Series  I 
savings  bond  may  be  purchased  in  a 
minimum  amount  of  $25,  with  one-cent 
increments  above  that  amount  per 
transaction.  The  book-entry  bond  may 
be  redeemed  or  transferred  as  a  gift  (or 
transferred  pursuant  to  other  permitted 
transfers)  in  an  amount  of  $25  or  greater 
redemption  value. 

The  provisions  relating  to  judicial 
proceedings  are  consistent  with  those 
governing  definitive  Series  I  savings 
bonds.  However,  the  primary  owner 
with  secondary  owner  form  of 
registration  for  book-entry  Series  1 
savings  bonds  mandates  that  some 
issues  cu-e  treated  differently.  In  the 
primary  owmer  with  secondary  owner 
form  of  registration,  the  secondary- 
owner  has  no  right  to  redeem  unless  the 
primary  owner  gives  him  or  her  that 
right,  and  the  right  is  revocable  at  any 
time.  Thus,  for  purposes  of  judicial 
proceedings,  a  secondary-  owner  is 
treated  the  same  as  a  beneficiary. 

The  regulations  that  provide  for  the 
offering  of  Series  EE  and  I  savings  bonds 
are  being  amended  to  remove  the 
prohibition  against  mailing  bonds  to 
foreign  addresses. 

We  are  amending  the  regulations 
governing  book-entry  Treasury  bonds, 
notes  and  bills.  This  part  covers  the 
existing  TreasuryDirect  system,  which 
has  been  in  place  since  1986.  The 
amendment  will  differentiate  the  two 
systems  and  reference  the  New  Treasury 
Direct  regulations. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  in  Executive  Order 
12866.  Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for 
United  States  securities.  The  notice  and 
public  procedures  requirements  and 
delayed  effective  date  requirements  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.)  does  not 
apply. 

We  ask  for  no  new  collections  of 
information  in  this  final  rule.  Therefore, 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507)  does  not  apply. 

List  of  Subjects 

31  CFR  Part  351 

Bonds,  Federal  Reserve  system. 
Government  securities. 
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31  CFR  Part  357 

Bonds.  Electronic  funds  transfer. 
Federal  Reserve  system,  Government 
securities.  Securities. 

31  CFR  Part  359 

Bonds.  Federal  Reserve  system. 
Government  securities.  Securities. 

31  CFR  Part  360 

Bonds.  Federal  Reserve  system. 
Government  securities.  Securities. 

31  CFR  Part  363 

Bonds.  Electronic  funds  transfer. 
Federal  Reserve  system.  Government 
securities.  Securities. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble.  ,31  CFR  Chapter  II, 
Subchapter  B.  is  amended  as  follows: 

PART  351— OFFERING  OF  UNfTED 
STATES  SAVINGS  BONDS.  SERIES  EE 

1  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  12  L.S.C.  391;  31 
U.S.C.  3105. 

2.  Revise  §  351.6  to  read  as  follows: 

§  351 .6    Delivery  of  bonds. 

Issuing  agents  are  authorized  to 
arrange  for  the  delivery  of  Series  EE 
bonds  Deliveries  are  made  by  mail  to 
the  address  given  by  the  purchaser  If 
the  purchaser's  address  is  within  the 
United  States,  its  territories  or 
possessions,  or  the  Ckimmonwealth  of 
Puerto  Rico,  bonds  will  be  delivered  at 
the  risk  of  the  I'nited  States  Bonds 
delivered  elsewhere  will  be  delivered  at 
the  risk  of  the  purchaser;  however,  at 
the  discretion  of  the  United  States, 
deliverv  to  an  address  within  the  United 
States  mav  be  required,  or  delivery  may 
be  refused  to  addresses  in  countries 
referred  to  in  part  21 1  of  this  chapter. 

PART  357— REGULATIONS 
GOVERNING  BOOK-ENTRY 
TREASURY  BONDS,  NOTES  AND 
BILLS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBLIC  DEBT 
SERIES  NO.  2-66) 

3.  The  authority  citation  for  part  357 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  chapter  31;  5  U.S.C. 
301:  IJ  f  .SC.  391. 

4  Revise  §  357  0  to  read  as  follows; 

§  357.0    Book-entry  systems. 

(a)  Trpusurv  bills,  notes  and  bunds. 
Treasurv  bills,  notes  and  bonds  shall  be 
maintained  in  either  of  the  following 
two  book-entry  systems 

( 1 )  Trpasun'/Resene  Automatt'd  Debt 
Entry  System  I  TRADES  I  A  Treasury 


security  is  maintained  in  TRADES  if  it 
is  credited  by  a  Federal  Reserve  Bank  to 
a  Participant's  Securities  Account.  See 
subpart  B  of  this  part  for  rules 
pertaining  to  TRADES. 

(2)  TREASURY  DIRECT  Book-entry 
Securities  System  (TREASURY 
DIRECTI.  A  Treasurv  securitv  is 
maintained  in  TREASURY  DIRECT  if  it 
is  credited  to  a  TREASURY  DIRECT 
account  as  described  in  §  357.20.  Such 
accounts  may  be  accessed  by  investors 
in  accordance  with  subpart  C  of  this 
part  through  a  designated  Federal 
Reserve  Bank  or  the  Bureau  of  the 
Public  Debt.  See  subpart  C  of  this  part 
for  rules  pertaining  to  TREASURY 
DIRECT 

(b)  Transferability  between  TRADES 
and  TreasunDirect.  A  Treasury  security 
eligible  to  be  maintained  in  Treasury- 
Direct  under  the  terms  of  its  offering 
circular  or  pursuant  to  notice  published 
bv  the  Secretary  may  be  transferred  to 
or  from  an  account  in  TRADES  from  or 
to  an  account  in  TREASURY  DIRECT  in 
accordance  with  tj  357.22(a). 

(c)  New  Treason'  Direct  System  IXew 
Treason'  Direitj.  New  Treasury  Direct  is 
an  online  (Internet-based),  book-entry 
system  maintained  by  Treasury.  The 
TreasunDirect  svstem  is  a  separate 
book-entry  system  for  marketable 
Treasury  securities  only.  The 
regulations  govt;rning  New  Treasury 
Direct  are  found  at  part  363.  and  are 
substantially  different  from  the  terms 
and  conditions  of  securities  held  in 
TreasunDirect. 

,S   Revise  part  359  to  read  as  follows: 

PART  359— OFFERING  OF  UNITED 
STATES  SAVINGS  BONDS,  SERIES  I 

Subpart  A — General  Information 

.Sec- 

359.0     What  (lues  this  part  cover? 
3.S9.1     What  rt?miliiti(jns  govern  Series  1 
savings  Ixnuls' 

359.2  IKPMTvetil 

359.3  What  spei  idl  terms  do  I  need  to  know 
to  understand  this  part? 

359.4  In  what  form  are  Series  1  savings 
bonds  issued? 

359.5  What  is  the  maturity  period  of  a 
Series  I  savings  bonds? 

:J59.6     Wticii  nidv  1  rtKleem  my  Series  I 
bond? 

359.7  If  I  redeem  a  Series  I  savings  bonds 
before  five  years  after  the  issue  date,  is 
there  an  interest  penally? 

359.8  How  does  interest  accrue  on  Series  I 
savings  bonds? 

359.9  When  are  interest  rates  for  Series  1 
savings  bonds  ■innouriLed' 

359.10  VVh.it  is  the  fixed  rate  of  return' 
:159  1 1     What  is  the  semiannual  inflation 

rate? 

359.12  What  happens  in  deflationary 
conditions? 

359.13  What  are  composite  rates? 


3.^9.14     How  are  composite  rates 

determined? 
359.15     When  is  the  c:omposite  rate  applied 

to  Series  I  savings  bonds? 
:i59.16     When  does  interest  accrue  on  Series 

I  savings  bonds? 

359.17  When  is  interest  payable  on  Series  1 
savings  bonds? 

359.18  Is  the  determination  of  the  Secretary 
on  rates  and  values  final? 

i59.19     How  is  interest  calculated? 
359.20-359.24     (Reserved] 
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Subpart  B — Definitive  Series  I  Savings 
Bonds 

359.25     What  are  the  denominations  and 

prices  of  definitive  Series  I  savings 

bonds? 
.159.26     When  are  definitive  Series  I  savings 

bonds  validly  issued? 
.159.27     What  is  the  issue  date  of  a  definitive 

Series  1  savings  bonds' 

359.28  Are  ta.xpayer  identification  numbers 
(TlNs)  required  for  the  registration  of 
definitive  Series  1  savings  bonds? 

359.29  What  amount  of  definitive  Series  I 
savings  bonds  may  I  purchase  per  year? 

159.30  Are  definitive  Series  I  savings  bonds 
purchased  in  the  name  of  an  individual 
computed  separately  from  bcmds 
purchased  in  a  fiduciary  capacity? 

359.31  What  definitive  Series  1  savings 
bonds  are  included  in  the  compulation? 

359.32  What  definitive  Series  I  savings 
bonds  are  exc:hided  from  the 
computation? 

359.33  What  happens  if  I  purchase 
definitive  Series  I  savings  bonds  in 
excess  of  the  maximum  amount? 

359.34  May  1  purchase  definitive  Series  I 
.savings  bonds  over-the-t:ounler? 

:}59.35     May  I  purchase  definitive  Series  I 

savings  bonds  through  a  payroll  savings 

plan? 
.159.36     Mav  1  purchase  definitive  Series  1 

savings  bonds  through  employee  thrift. 

savings,  vacation,  and  similar  plans? 

359.37  How  are  definitive  Series  I  savings 
bonds  delivered? 

359.38  How  is  payment  made  when 
definitive  Series  I  savings  bonds  are 
redeemed? 

359.39  How  are  redemption  values 
calc:ulated  for  definitive  Series  I  savings 
bonds? 

359.40  How  can  1  find  out  what  my 
definitive  Series  I  savings  bonds  are 
worth? 

359.41-359.44     [Reserved] 

Subpart  C — Book-Entry  Series  I  Savings 
Bonds 

359.45  How  are  book-entry  Series  I  .savings 
bonds  purchased  and  held? 

359.46  What  are  the  denominations  and 
prices  of  book-enlry  Series  I  savings 
bonds? 

359.47  How  is  payment  made  for  purchases 
of  book-entry  Series  I  savings  bonds? 

359.48  How  are  redemption  payments  made 
for  my  redeemed  book-entry  Series  I 
savings  bonds? 

359.49  What  is  the  issue  date  of  a  book- 
entry  Series  I  savings  bonds? 

359.50  What  amount  of  book-entry  Series  I 
savings  bonds  may  I  purchase  per  year? 


359.51  What  book-entry  Series  I  savings 
bonds  are  included  in  the  computation 
of  purchases? 

359.52  What  happens  if  any  person 
purchases  book-entry  Series  I  savings 

I  bonds  in  excess  of  the  maximum 

amount? 

359.53  Are  taxpayer  identification  numbers 
(TINs)  required  for  the  registration  of 
book-entry  Series  1  savings  bonds? 

359.54  When  is  a  book-entry  Series  1 
savings  bonds  validly  issued? 

359.55  How  are  redemption  values 
calculated  for  book-entry  Series  I  savings 
bonds? 

359.56  How  can  I  find  out  what  my  book- 
entry  Series  I  savings"  bonds  are  worth? 

359.57-359.64     [Reserved] 

Subpart  D — Miscellaneous  Provisions 

359.65  How  are  Series  I  savings  bonds 
taxed? 

359.66  Is  the  Education  Savings  Bonds 

I  Program  available  for  Series  I  savings 

'      bonds? 

359.67  Does  Public  Debt  prohibit  the 
issuance  of  Series  I  savings  bonds  in  a 
chain  letter  scheme? 

359.68  May  Public  Debt  issue  Series  1 
savings  bonds  only  in  book-enlry  form? 

359.69  Does  Public  Debt  make  any 
reservations  as  to  issue  of  Series  I 
savings  bonds? 

359.70  May  Public  Debt  waive  any 
provision  in  this  part? 

359.71  What  is  the  role  of  Federal  Reserve 
Banks  and  Branches? 

359.72  May  the  United  States  supplement 
or  amend  the  offering  of  Series  1  savings 

I  bonds? 

Appendix  A  to  part  359 — Redemption  Value 

Calculations 
Appendix  B  to  part  359 — Composite 

Semiannual  Rate  Period  Table 
Appendix  C  to  part  359 — Investment 

Considerations 
Appendix  D  to  part  359— Tax  Considerations 

Authority:  5  U.S.C.  301;  12  U.S.C.  391;  31 
U.S.C.  3105, 

Subpart  A — General  Information 

§  359.0    What  does  this  part  cover? 

This  part  is  the  offering  of  United 
States  Savings  Bonds  of  Series  I 
(referred  to  as  Series  I  bonds  or  bonds) 
for  sale  to  the  people  of  the  United 
States  by  the  Secretary  of  the  Treasury 
(Secretary).  This  offer  was  effective 
September  1, 1998,  and  will  continue 
until  terminated  by  the  Secretary. 

§  359.1     What  regulations  govern  Series  I 
savings  bonds? 

(a)  The  regulations  in  part  360  apply 
to  definitive  (paper)  Series  I  savings 
bonds. 

(b)  The  regulations  in  part  363  apply 
to  book-entry  Series  I  savings  bonds. 

(c)  We  expressly  disclaim  any 
representations  or  warranties  regarding 
Series  I  savings  bonds  that  in  any  way 
conflict  with  these  regulations  and  other 
applicable  law. 


§  359.2    [Reserved] 

§  359.3    What  special  terms  do  I  need  to 
know  to  understand  this  part? 

Accrual  date  is  the  first  day  of  any 
month  on  which  earnings  on  a  Series  I 
bond  accrue.  The  redemption  value  of  a 
bond  does  not  change  between  these 
accrual  dates. 

Automated  Clearing  House  (ACH) 
means  a  funds  transfer  system  governed 
by  the  Rules  of  the  National  Automated 
Clearing  House  Association  (NACHA). 
NACHA  provides  for  the  interbank 
clearing  of  electronic  entries  for 
participating  financial  institutions. 

Bank  account  means  your  account  at 
a  United  States  depository  financial 
institution  (whether  a  bank  or  other 
financial  institution)  to  which  you  have 
directed  that  ACH  debits  and  payments 
be  made. 

Beneficiary  refers  to  the  second 
individual  named  in  the  registration  of 
a  securitv  held  in  definitive  form 
registered  "lohn  Doe  SSN  123-45-6789 
POD  (payable  on  death  to)  Joseph  Doe." 
In  the  New  Treasury'  Direct  system, 
beneficiary  refers  to  the  second 
individual  named  in  the  registration  of 
a  security  registered  "John  Doe  SSN 
123-45-6789  POD  (payable  on  death  to) 
Joseph  Doe  SSN  987-65-4321."  In  these 
examples.  Joseph  Doe  is  the  beneficiary. 

Book-entn'  bond  means  a  Series  1 
savings  bonds  maintained  by  Treasury 
solely  as  a  computer  record. 

Composite  annual  rate  means  an 
annual  interest  rate  that  combines  an 
annual  fixed  rate  of  return  and  a 
semiannual  inflation  rate. 

Coowner  means  either  the  first  or  the 
second  individual  named  in  the 
registration  of  a  definitive  Series  1 
.savings  bonds  registered  "John  Doe  SSN 
123-45-6789  or  Joseph  Doe."  In  this 
example,  John  Doe  and  Joseph  Doe  are 
coowners. 

CPI-U,  or  U.S.  City  Average  All  Items 
Consumer  Price  Index  for  All  Urban 
Consumers  (non  seasonally  adjusted)  is 
a  monthly  index  of  the  prices  paid  by 
consumers  for  consumer  goods  and 
services,  maintained  by  the  Bureau  of 
Labor  Statistics  of  the  U.S.  Department 
of  Labor. 

Definitive  bond  means  a  Series  I 
savings  bonds  issued  in  paper  form. 

Deflation  means  a  decrease  in  the 
CPI-U  from  one  month  to  another. 

Face  amount  refers  to  the  amount 
inscribed  on  the  front  of  a  definitive 
Series  I  savings  bonds. 

Fiduciary  means  the  court-appointed 
or  otherwise  qualified  person,  regardless 
of  title,  who  is  legally  authorized  to  act 
for  another. 

Fixed  rate  or  fixed  rate  of  return  is  a 
component  of  the  composite  annual  rate 


for  a  Series  I  savings  bonds  that  is 
established  by  the  Secretary  of  the 
Treasury  for  the  life  of  the  bond. 

Individual  means  a  natural  person. 
Individual  does  not  mean  an 
organization,  representative,  or 
fiduciary. 

Inflation  means  an  increase  in  the 
CPI-U  from  one  month  to  another. 

Interest,  as  used  in  this  part,  is  the 
difference  between  the  principal 
amount  and  the  redemption  value  of  the 
bond. 

Issue  date  is  the  first  day  of  the  month 
in  which  an  authorized  issuing  agent 
receives  payment  of  the  issue  price  of 
the  bond. 

Issuing  agent  means  an  organization 
that  has  been  qualified  under  part  317. 

New  Treasury  Direct  system  (New 
Treasun-  Direct)  is  an  online  account 
svstem  in  which  you  may  hold  and 
conduct  transactions  in  eligible  book- 
entry  Treasury  securities. 

Owner  is  either  a  single  owner,  the 
first  individual  named  in  the 
registration  of  a  bond  held  in  the  owner 
with  beneficiary  form  of  registration,  or 
the  primary  owner  of  a  book-entry  bond 
held  in  the  primary  owner  with 
secondary  owner  form  of  registration. 

Par  means  the  principal  amount  of  a 
Series  I  savings  bond:  for  definitive 
bonds,  par  is  the  same  as  the  lace 
amount. 

Paving  agent  means  a  financial 
institution  that  has  been  qualified  under 
part  321. 

Person  means  an  entity  including  an 
individual,  trust,  estate,  corporation, 
government  entity,  association, 
partnership,  and  any  other  similar 
organization.  Person  does  not  mean  a 
Federal  Reserve  Bank. 

Priman-  owner  means  the  first 
individual  named  in  the  registration  of 
a  book-entry  bond  held  in  New  Treasury 
Direct  registered  "John  Doe  SS.N  123- 
45-6789  with  Joseph  Doe  SSN  987-65- 
4321."  In  this  example,  John  Doe  is  the 
primary  owner. 

Principal  amount  means  the  amount 
of  the  original  investment.  Principal 
amount  does  not  include  any  interest 
earned. 

Redemption  of  a  book-entry  Series  I 
savings  bonds  refers  to  payment  of 
principal  and  accrued  interest  on  the 
bond  at  final  maturity,  or,  at  the  option 
of  the  owner,  prior  to  final  maturity. 
The  owner  of  a  book-entry  savings 
bonds  held  in  New  Treasury  Direct  may 
redeem  all  principal  and  interest  or  a 
portion  of  the  principal  and  the 
proportionate  amount  of  interest. 

Redemption  of  a  definitive  Series  I 
savings  bonds  refers  to  the  payment  of 
principal  and  accrued  interest  when  the. 
owner  presents  the  bond  for  payment. 
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Redemption  value  means  principal 
plus  acxTued  int«rf?st  of  a  Series  I 
savings  bf>nds,  as  of  the  date  of 
redemption.  In  the  case  of  book-entry 
Series  I  savings  bonds,  it  also  refers  to 
a  portion  of  the  principal  amount  plus 
a  proportionate  amount  of  accrued 
interest  of  a  bond,  as  of  the  date  of 
redemption 

Registmtion  of  a  book-entn-  Series  I 
savings  bonds  means  that  the  name  and 
Taxpaver  Identification  Number  (TIN)  of 
all  registrants  are  maintained  on  our 
records  for  a  book-entr\'  bond. 

Registration  of  a  definitive  Series  I 
savings  bonds  means  that  the  name  and 
TIN  of  the  owner  or  first-named  co- 
owner  are  inscribed  on  the  face  of  the 
bond 

Secondan,'  owner  means  the  se<;ond 
individual  named  in  the  registration  of 
a  book-entry  bond  held  in  New  Treasurv 
Direct  registered  "lohn  Doe  SSN  12;i- 
45-6789  with  Joseph  Doe  SSN  987-65- 
4321."  In  this  e.xample.  Joseph  Doe  is 
the  secondarv'  owner. 

Semiannual  inflation  rate  means  a 
component  of  the  composite  annual  rate 
that  is  based  on  the  six-month 
percentage  change  in  the  OPI-U 

Semiannual  rate  periods  are  the  six- 
month  periods  beginning  on  the  date  of 
issue  and  on  each  semiannual 
anniversary  of  the  date  of  issue  to 
maturity. 

Series  I  savings  bond  means  a  savings 
bonds,  whether  definitive  or  book-entr\ . 
that  is  purchased  at  par  and  pays 
interest  based  on  a  formula  that 
incorporates  both  an  annual  fixed  rate 
and  a  semiannual  inflation  rate. 

Single  owner  means  the  person  named 
in  the  registration  of  a  savings  bonds 
without  a  coowner,  benefician,'  or 
secondary-  owner. 

Taxpayer  identification  number  ITINI 
means  the  identifying  number  required 
on  tax  returns  and  other  documents 
submitted  to  the  Internal  Revenue 
Service;  that  is.  an  individual's  social 
security  account  number  (SSN)  or  an 
employer  identification  number  (EIN).  A 
SSN  is  composed  of  nine  digits 
separated  bv  two  hyphens,  for  example. 
123-45-6789.  An  EIN  is  composed  of 
nine  digits  separated  by  one  hyphen,  for 
example.  12-3456789  The  hyphens  are 
an  essential  part  of  the  numbers. 

We.  us.  or  our  refers  to  the  agency,  the 
Bureau  of  the  Public  Debt  The  term 
extends  tt)  the  Secretary-  of  the  Treasury 
and  the  Secretar\'s  delegates  at  the 
Treasury  Department  and  Bureau  of  the 
Public  Debt  The  term  also  extends  to 
any  fiscal  or  financial  agent  we 
designate  to  act  on  behalf  of  the  United 
States. 

You  or  your  refers  to  an  owner  of  a 
Series  I  savings  bonds 


§  359.4    In  wtiat  form  are  Series  I  savings 
bonds  issued? 

Series  I  savings  bonds  are  issued  in 
either  book-entry  or  definitive  form. 

§  359.5    What  is  the  maturity  period  of  a 
Series  I  savings  bonds? 

Series  I  savings  bonds  have  a  total 
maturity  period  of  30  years  from  the 
issue  date,  consisting  of  an  original 
maturity  period  of  20  years  and  an 
extension  period  of  10  years. 

§  359.6    When  may  I  redeem  my  Series  I 
bond? 

You  may  redeem  your  Series  I  savings 
bond  at  any  time  beginning  six  months 
after  its  issue  date. 

§  359.7    If  I  redeem  a  Series  I  savings 
bonds  before  five  years  after  the  Issue  date, 
is  there  an  Interest  penalty? 

If  you  redeem  a  bond  less  than  five 
years  after  the  issue  date,  we  will  reduce 
the  overall  earning  period  by  three 
months.  For  example,  if  you  redeem  a 
bond  issued  January  1,  2002,  nine 
months  later  on  October  1.  2002,  the 
redemption  value  will  be  determined  by 
applying  the  value  calculation 
procedures  and  composite  rate  for  that 
bond  as  if  the  redemption  date  were 
three  months  earlier  (July  1,  2002). 
However,  we  will  not  reduce  the 
redemption  value  of  a  bond  subject  to 
the  three-month  interest  penalty  below 
the  issue  price  (par).  This  penalty  does 
not  apply  to  bonds  redeemed  five  years 
or  more  after  the  issue  date. 

§  359.8    How  does  Interest  accrue  on 
Series  I  savings  tionds? 

A  bond  accrues  interest  based  on  both 
a  fixed  rate  of  return  and  a  semiannual 
inflation  rate.  A  single,  annual  rate 
c:alled  the  composite  rate  reflects  the 
combined  effects  of  the  fixed  rate  and 
the  semiannual  inflation  rate.  For  more 
information,  see  Appendix  B  of  part 
359. 

§  359.9    When  are  interest  rates  for  Series 
I  savings  bonds  announced? 

(a)  The  Secretary-  will  furnish  fixed 
rates,  semiannual  inflation  rates,  and 
composite  rates  for  Series  I  savings 
bonds  in  announcements  published 
each  May  1  and  November  1 . 

(h)  If  the  regularly  scheduled  date  for 
the  announcement  is  a  day  when  the 
Treasury-  is  not  open  for  business,  then 
the  Secretary  will  make  the 
announcement  on  the  next  business 
day  However,  the  effective  date  of  the 
rates  remains  the  first  day  of  the  month 
of  the  announcement. 

(c)  The  Secretary  may  announce  rates 
at  any  other  time. 


§  359.10    What  is  the  fixed  rate  of  return? 

The  Secretary,  or  the  Secretary's 
designee  determines  the  fixed  rate  of 
return.  The  fixed  rate  is  established  for 
the  life  of  the  bond.'  The  most  recently 
announced  fixed  rate  is  only  for  bonds 
purchased  during  the  six  months 
following  the  announcement,  or  for  any 
other  period  of  time  announced  by  the 
Secretary. 

§  359.1 1     What  Is  the  semiannual  Inflation 
rate? 

The  index  used  to  determine  the 
semiannual  inflation  rate  is  the  non- 
seasonally  adjusted  CPI-U  (the 
Consumer  Price  Index  for  All  Urban 
Consumers  for  the  U.S.  City  Average  for 
All  Items.  1982-84=100)  published  by 
the  Bureau  of  Labor  Statistics  of  the  U.S. 
Department  of  Labor.  (For  further 
information  on  CPI-U  considerations, 
see  Appendix  C  to  part  359  at  section  1.) 
The  semiannual  inflation  rate  reflects 
the  percentage  change,  if  any.  in  the 
CPI-U  over  a  six-month  period.  We 
announce  this  rate  twice  a  year,  in  May 
and  November.  The  semiannual 
inflation  rate  we  announced  in  May 
2002  reflects  the  percentage  change 
between  the  CPI-U  figures  from  the 
preceding  March  2002  and  September 
2001.  The  rate  of  change  over  the  six- 
month  period,  if  any.  will  be  expressed 
as  a  percentage,  rounded  to  the  nearest 
one-hundredth  of  one  percent.  More 
specifically,  the  semiannual  inflation 
rate  will  be  determined  by  the  following 
formula  (the  resulting  rate  will  be 
rounded  to  the  nearest  one-hundredth  of 
one  percent): 

Semiaiuiual  inflation  rate  =  (CPI-Uc  urrem 

-    CPI-Up,„ J  +  CPI-Up„.,r 

§  359.1 2    What  happens  In  deflationary 
conditions? 

In  certain  deflationary  situations,  the 
semiannual  inflation  rate  may  be 
negative.  Negative  semiannual  inflation 
rates  will  be  used  in  the  same  way  as 
positive  semiannual  inflation  rates. 
However,  if  the  semiannual  inflation 
rate  is  negative  to  the  extent  that  it 
completely  offsets  the  fixed  rate  of 
return,  the  redemption  value  of  a  Series 
I  bond  for  any  particular  month  will  not 
be  less  than  the  value  for  the  preceding 
month. 

§  359. 1 3    What  are  composite  rates? 

Composite  rates  are  single,  annual 
interest  rates  that  reflect  the  combined 
effects  of  the  fixed  rate  and  the 
semiannual  inflation  rate. 


'  However,  the  fixed  rate-i.s  not  a  guaranteed 
minimuin  rate:  the  i:omposite  rale  could  pos.iibly  be 
less  than  the  fixed  rate  in  deflationary  situations. 
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§  359. 1 4    How  are  compostte  rates 
determined? 

Composite  rates  are  set  according  to 
the  following  formula  (See  Appendix  A 
to  part  359  for  examples  of  calculations 
involving  composite  interest  rates.): 
Composite  rate  =  {(Fixed  rate  +  2)  + 
Semiannual  inflation  rate  + 
[Semiannual  inflation  rate  x  (Fixed 
rate -^  2)1}  X  2.2 

§  359.1 5    When  is  the  compostte  rate 
applied  to  Series  i  savings  bonds? 

The  most  recently  aimounced 
composite  rate  applies  to  a  bond  during 
its  next  semiannual  rate  period.  A 
bond's  semiannual  rate  periods  are 
consecutive  six-month  periods,  the  first 
of  which  begins  with  the  bond's  issue 
date.  This  means  that  there  can  be  a 
delay  of  several  months  from  the  time 
of  a  composite  rate  announcement  to  the 
time  that  rate  determines  interest 
earnings  for  a  bond.  For  example,  if  you 
purchased  a  bond  in  April,  its 
semiannual  rate  periods  begin  every 
April  and  October.  At  the  beginning  of 
the  semiannual  rate  period  in  April,  the 
most  recently  announced  composite  rate 
would  have  been  the  rate  we  announced 
the  previous  November.  This  rate  will 
determine  interest  earnings  for  your 
bond  for  the  next  six  months,  through 
the  end  of  September.  At  the  beginning 
of  the  semiaimual  rate  period  in 
October,  the  most  recently  aimounced 
composite  rate  would  be  the  rate 
announced  the  previous  May.  This  rate 
will  determine  interest  earnings  for  your 
bond  through  the  end  of  the  following 
March.  However,  if  you  purchased  a 
bond  instead  in  May,  its  semiannual 
rate  periods  begin  in  May  and 
November.  Therefore,  the  composite 
rates  announced  in  May  and  November 
will  apply  immediately  to  this  bond. 
(See  Appendix  C  to  part  359  at  §  2  for 
a  discussion  of  rate  lag.) 

§  359.1 6    When  does  interest  accrue  on 
Series  i  savings  t)onds? 

(a)  Interest,  if  any,  accrues  on  the  first 
day  of  each  month;  that  is,  we  add  the 
interest  earned  on  a  bond  during  any 
given  month  to  its  value  at  the 
beginning  of  the  following  month. 

(b)  The  accrued  interest  compounds 
semiannually. 


§  359.1 7    When  is  Interest  payable  on 
Series  I  savings  bonds? 

Interest  earnings  are  payable  upon 
redemption. 

§  359.1  B    Is  the  determination  of  the 
Secretary  on  rates  and  values  final? 

The  Secretary's  determination  of  fixed 
rates  of  return,  semiannual  inflation 
rates,  composite  rates,  and  savings 
bonds  redemption  values  is  final  and 
conclusive. 

§  359.19    How  Is  interest  calculated? 

We  base  all  calculations  of  interest  on 
a  $25  unit.  We  use  the  value  of  this  unit 
to  determine  the  value  of  bonds  in 
higher  denominations.  The  effect  of 
rounding  off  the  value  of  the  $25  unit 
increases  at  higher  denominations.  This 
can  work  to  your  slight  advantage  or 
disadvantage,  depending  on  whether  we 
round  the  value  up  or  down. ' 

§359.20-359.24    [Reserved] 

Subpart  B— Definitive  Series  I  Savings 
Bonds 

§  359.25    What  are  the  denominations  and 
prices  of  definitive  Series  I  savings  bonds? 

Definitive  bonds  are  issued  in 
denominations  of  $50,  $75.  $100.  $200, 
$500,  $1,000,  $5,000,  and  $10,000. 
These  bonds  are  sold  at  par;  that  is,  the 
purchase  price  is  the  same  as  the 
denomination  (face  value). 

§  359.26    When  are  definitive  Series  I 
savings  bonds  validly  Issued? 

A  definitive  bond  is  validly  issued 
when  it  is  registered  as  provided  in  part 
360,  and  when  it  bears  an  issue  date  and 
the  validation  indicia  of  an  authorized 
issuing  agent. 

§  359.27    What  is  the  issue  date  of  a 
definitive  Series  I  savings  bonds? 

The  issue  date  of  a  definitive  bond  is 
the  first  day  of  the  month  in  which  an 
authorized  issuing  agent  receives 
payment  of  the  issue  price. 

§  359.28    Are  taxpayer  identification 
numbers  (TINs)  required  for  the  registration 
of  definitive  Series  I  savings  bonds? 

The  inscription  of  a  definitive  bond 
must  include  the  TIN  of  the  owner  or 
first-named  co-owner.  If  the  bond  is 
being  purchased  as  a  gift  or  award  and 


-Example  for  I  bonds  is.sued  May  2002-OctobHr 
2002: 

Fixed  rale  =  2.00% 

Inflation  rate  =  0.28"/., 

Composite  rate  =  10.0200  +  2  +  0.0028  +  (0.0028 
X  0.0200  +  2)1  x2 

Composite  rate  =  lO.OlOO  +  0.0028  +  0.0000281  x2 

Composite  rate  =  0.012828  x  2 

Composite  rate  =  0.025656 

Composite  rate  =  0.0257  (rounded) 

Composite  rate  =  2.577o  (rounded) 


'  For  example:  A<  (inipcjsite  rale  of  2.37"'<.  will 
result  in  a  newlv  purchased  S25  unit  increasing  in 
value  after  six  months  to  525. ;I2,  when  rounded  to 
the  nearest  cent.  Thus,  a  S5.000  bond  purchased  al 
the  same  time  as  the  S25  unit  will  be  worth  Sr).0(>4 
after  six  months  (1.S5.000  divided  bv  S25|  v  S25.;t2 
=  S5,Oh4.)  In  contrast,  if  it  applied  direttly  to  a 
SS.OOO  bond,  the  rate  would  render  a  value  of 
S5.064.25  after  six  months,  fi  differene  e  (}f  25  cents 
(This  example  does  not  include  any  discussion  of 
the  three-month  interest  penalty  that  applies  if  vou 
redeem  a  bond  less  than  five  years  after  its  issue 
date.) 


the  owner's  TIN  is  not  known,  the  TIN 
of  the  purchaser  must  be  included  in  the 
inscription  on  the  bond. 

§  359.29    What  amount  of  definitive  Series 
I  savings  bonds  may  I  purchase  per  year? 

The  principal  amount  of  definitive 
bonds  that  may  be  purchased  in  the 
name  and  TIN  of  any  person,  in  any 
calendar  year,  is  limited  to  $30,000. 

§  359.30    Are  definitive  Series  I  savings 
bonds  purchased  In  the  name  of  an 
Individual  computed  separately  from  bonds 
purchased  In  a  fiduciary  capacity? 

We  compute  the  purchases  of  bonds 
in  the  name  of  any  person  in  an 
individual  capacity  separately  from 
purchases  in  a  fiduciary'  capacity  (for 
instance,  as  representative  for  the  estate 
of  an  individual). 

§  359.31     What  definitive  Series  I  savings 
bonds  are  Included  In  the  computation? 

In  computing  the  purchases  for  each 
person,  we  include  the  following 
outstanding  definitive  bonds  purchased 
in  that  calendar  year: 

(a)  All  bonds  registered  in  the  name 
of  and  bearing  the  taxpayer 
identification  number  (TIN)  of  that 
person  alone  or  as  co-owner; 

(b)  All  bonds  registered  in  the  name 
of  the  representative  of  the  estate  of  that 
person  and  bearing  that  person's  TIN: 
and 

(c)  All  gift  bonds  registered  in  the 
name  of  that  person  but  bearing  the  TIN 
of  the  purchaser. 

§  359.32    What  definitive  Series  I  savings 
t>onds  are  excluded  from  the  computation? 

In  computing  the  purcha.ses  for  each 
person,  the  following  are  excluded: 

(a)  Bonds  on  which  that  person  is 
named  as  beneficiary; 

(b)  Bonds  to  which  that  person  has 
becorne  entitled  upon  the  death  of  the 
registered  owner: 

(c)  Bonds  to  which  that  person  has 
become  entitled  by  virtue  of  the 
termination  of  a  trust  or  the  occurrence 
of  a  similar  event;  and 

(d)  Bonds  that  are  purchased  and 
redeemed  within  the  same  calendar 
year. 

§  359.33    What  happens  if  I  purchase 
definitive  Series  I  savings  bonds  in  excess 
of  the  maximum  amount? 

If  vou  have  bonds  issued  during  any 
one  calendar  year  in  excess  of  the 
prescribed  maximum  amount,  we 
reserve  the  right  to  take  any  action  we 
deem  necessary-  to  adjust  the  excess. 
You  should  obtain  instructions  for  - 
adjustment  of  the  excess  from  the 
Bureau  of  the  Public  Debt,  Parkersburg, 
WV  26106-1328.  or  e-mail  at 
<savbonds@bpd.treas.gov>. 
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§  359.34    May  I  purchase  dafinitive  Sar i«s  I 
savings  bonds  ovar-tha-counter? 

You  mav  purcha.se  definitive  bonds 
over-the-counter  through  anv 
participating  issuing  agent. ^  To 
purcha.se  over-the-counter,  von  must 
submit  a  purchase  apphcation.  ahmg 
with  pavment  in  the  amount  of  the  issue 
price  to  an  issuing  agent.  You  mav  use 
any  means  of  pavment  acceptabU-  to  the 
issuing  agent  You  mav  authorize 
purchases  on  a  recurring  basis  in  vour 
application.  The  issuing  agent  bears  tht- 
burden  of  collection  and  the  risk  of  loss 
for  non-collection  or  return  of  the 
payment 

§  359.35     May  I  purchase  dafinitiva  Series  I 
savings  bonds  through  a  payroll  savings 
plan? 

You  may  purchase  definitive  bonds 
through  deductions  from  your  pay  if 
your  emplover  maintains  a  payroll 
savings  plan  \n  authorized  issuing 
agent  must  issue  thp  bonds 

§  359.36    May  I  purchase  definitive  Series  I 
savings  bonds  through  employee  thrift, 
savings,  vacation,  and  similar  plans? 

You  mav  purchase  bonds  registered  in 
the  names  of  employee  plans  in 
authorized  denominations  through  a 
designated  Federal  Reserve  Bank,  as 
provided  in  part  360  of  this  chapter 

§  359.37    How  are  definitive  Series  I 
savings  bonds  delivered? 

We  deliver  definitive  bonds  by  mail  to 
your  address  If  your  address  is  within 
the  United  States,  its  territories  or 
possessions,  or  the  Commonwealth  of 
Puerto  Rico,  we  will  deliver  bonds  at 
our  risk.  Bonds  delivered  elsewhere  will 
be  delivered  at  your  risk,  however,  at 
our  discretion,  we  may  require  deliverv 
to  an  address  within  the  United  States. 
or  refuse  delivery  to  addresses  in 
countries  referred  to  in  part  2 1 1  of  this 
chapter. 

§  359.38    How  is  payment  made  wtien 
definitive  Series  t  savings  bonds  are 
redeenwd? 

A  financial  institution  qualified  as  a 
paying  agent  under  the  provisions  of 
part  321  will  pay  the  current 
redemption  value  of  a  definitive  Series 
1  bond  presented  for  payment.  The  bond 
must  meet  the  requirements  for  pavment 
specified  in  part  360.  You  must 
establish  vour  identity  and  entitlement 
to  redemption  to  the  satisfaction  of  the 
agent,  in  accordance  with  our 
instructions  and  identification 


'However  in  organiiation  serving  a.s  an  issuing 
agent  because  of  its  status  ds  an  emplover  ur  an 
organization  operating  an  emplover  s  payroll 
savings  plan  under  t)  JK  2ic)  may  sell  bonds  onlv 
through  pavToll  savings  plans 


guidelines,  and  must  sign  and  complete 
the  request  for  payment. 

§  359.39    How  are  redemption  values 
calculated  for  definitive  Series  I  savings 

tx>nds'' 

We  determine  the  redemption  value 
of  a  definitive  savings  bonds  for  the 
accrual  date  (the  first  day  of  each 
month)  bv  first  determining  the 
composite  rate  as  defined  in  §  359.13.  If 
the  result  of  the  composite  rate 
(  alculation  is  a  negative  value,  zero  will 
be  the  assumed  composite  rate  in  the 
redemption  value  calculation. 
Redemption  values  are  calculated  using 
the  following  formula  (For  examples  of 
the  calculation,  see  Appendix  A  to  part 
359): 

Fv  ^pvx  {|i  +  ((:r^2)1  ("'  •  '^i} 

Where: 

FV  (future  value)  =  redemption  value  on 
the  accrual  date  rounded  to  the 
nearest  cent  without  consideration 
of  penalty 

F'V  (present  value)  -  redemption  value 
at  the  beginning  of  the  semiannual 
rate  period  calculated  without 
consideration  of  penalty.  For  bonds 
that  are  older  than  five  years,  PV 
will  equal  the  redemption  value  at 
the  start  of  the  semiannual  rate 
period. 

CR  =  composite  rate  converted  to 

de<:imal  form  by  dividing  by  100. 

m  -  number  of  full  calendar  months 
elapsed  during  the  semiannual  rate 
period 

§  359.40    How  can  I  find  out  what  my 
definitive  Series  I  savings  bonds  are  worth? 

(a)  Rfdemption  values.  Redemption 
values  are  available  for  definitive  bonds 
in  various  formats  and  media. 

(1 )  You  may  determine  the 
redemption  value  for  definitive  bonds 
on  the  Internet  at 
<www.savingsbonds.gov>. 

(2)  You  may  download  savings  bonds 
calculators  from  the  Internet  at 
<www.savingsbonds.gov>. 

(3)  You  may  obtain  paper  tables  from 
the  Bureau  of  the  Public  Debt, 
Parkersburg.  West  Virginia  26106-1328. 
We  reserve  the  right  to  cease  making 
paper  tables  of  redemption  values 
available. 

(b)  Redemption  penalty.  Redemption 
values  published  in  the  tables  reflect  the 
three-month  interest  penalty  applied  to 
bonds  redeemed  prior  to  five  years  from 
the  date  of  issue. 


§359.41-359.44    [Reserved] 

Subpart  C— -Book-Entry  Series  I 
Savings  Bortds 

§  359.45    How  are  book-entry  Series  I 
savings  bonds  purchased  and  held? 

Book-entry  bonds  must  be  purchased 
and  held  online  through  your  New 
Treasury  Direct  account.  We  provide 
instructions  for  opening  an  account 
online  at  http:// 
f^'ww. publicdebt.treas.gov. 

§  359.46    What  are  the  denominations  and 
prices  of  book-entry  Series  I  savings 
bonds? 

Book-entry  bonds  are  issued  in  a 
minimum  amount  of  $25,  with 
additional  increments  of  one  cent.  Book- 
entry  bonds  are  sold  at  par  value. 

§  359.47    How  is  payment  made  for 
purchases  of  book-entry  Series  I  savings 
bonds? 

Purchases  of  book-entry  I  bonds  are 
made  through  your  New  Treasury  Direct 
account.  We  will  debit  your  designated 
account  at  a  United  States  depository 
financial  institution  for  payment  of  the 
bonds. 

§  359.48    How  are  redemption  payments 
nuide  for  my  redeemed  book-entry  Series  I 
savings  bonds? 

We  will  make  payments  electronically 
by  direct  deposit,  using  the  ACH 
method,  to  your  designated  account  at  a 
United  States  depository  financial 
institution. 

§  359.49    What  is  the  issue  date  of  a  book- 
entry  Series  I  savings  bonds? 

The  issue  date  of  a  book-entry  savings 
bonds  is  the  first  day  of  the  month  in 
which  we  receive  ACH  settlement  for 
the  bond. 

§  359.50    What  amount  of  book-entry 
Series  I  savings  bonds  nrtay  I  purchase  per 
year? 

The  principal  amount  of  book-entry 
bonds  that  you  may  purchase  in  any 
calendar  year  is  limited  to  $30,000  per 
New  Treasury  Direct  account. 

§  359.51     What  book-entry  Series  I  savings 
bonds  are  included  in  the  computation  of 
purchases? 

(a)  In  computing  the  purchases  for 
each  New  Treasury  Direct  account 
owner  in  any  calendar  year,  we  include 
all  bonds  purchased  by  the  account 
owner  in  that  calendar  year. 

(b)  Bonds  purchased  as  gifts  or  tn  a 
fiduciary  capacity  are  not  included  in 
the  computation  for  the  purchaser. 

(c)  Bonds  transferred  or  delivered 
from  one  New  Treasury  Direct  account 
to  another  New  Treasury  Direct  account 
are  included  in  the  computation  for  the 
recipient. 
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§  359.52  What  happens  if  any  person 
purchases  book-entry  Series  I  savings 
bonds  in  excess  of  tlie  maximum  amount? 

We  reserve  the  right  to  take  any  action 
we  deem  necessary  to  adjust  the  excess, 
including  the  right  to  remove  the  excess 
bonds  from  your  New  Treasury  Direct 
account  and  rehmd  the  payment  price 
to  your  bank  accoiuit  of  record  using  the 
ACH  method  of  payment. 

§  359.53    Are  taxpayer  ktontifteation 
numbers  (TINs)  rsquirad  for  registration  of 
book-entry  Series  I  savings  bonds? 

The  TIN  of  each  person  named  in  the 
registration  is  required  to  purchase  a 
book-entry  bond. 

§359.54    When  is  a  book-entry  Series  I 
savings  bonds  validly  Issued? 

A  book-entry  bond  is  validly  issued 
when  it  is  posted  to  yoiu  New  Treasury 
Direct  accoimt. 

§  359.55    How  are  redemption  values 
calculated  for  book-entry  Series  I  savings 
bonds? 

We  base  current  redemption  values 
(CRV)  for  book-entry  Series  I  savings 
bonds  on  the  definitive  savings  bonds 
CRV.  To  calculate  the  book-entry  values, 
we  use  the  CRV  for  the  $100 
denomination  Series  I  savings  bonds 
and  calculate  a  CRV  prorated  to  the 
book-entry  par  investment  amount  for 
the  corresponding  issue  and  redemption 
dates.  Calculated  book-entry  CRV  will 
be  rounded  to  the  nearest  one  cent.^  The 
formula  is  as  follows  (Examples  of  the 
calculation  are  given  in  Appendix  A  to 
part  359r): 

[Book-entry  par  investment  + 100]  x 
[CRV  value  for  $100  bond]. 

§  359.56    How  can  i  fkid  out  what  my  book- 
entry  Series  I  savings  bonds  are  worth? 

(a)  Redemption  values.  You  may 
access  redemption  values  for  yoiu"  book- 
entry  bonds  through  your  New  Treasury 
Direct  account. 


(b)  Redemption  penalty.  Redemption 
values  shown  in  your  New  Treasury 
Direct  account  reflect  the  three-month 
interest  penalty  applied  to  bonds 
redeemed  prior  to  five  years  from  the 
date  of  issue. 

§359.57-359.64    [Reserved] 

Subpart  D — IMiscellaneous  Provisions 

§  359.65    How  are  Series  I  savings  bonds 
taxed? 

Interest  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1986,  as  amended.  The  bonds  are  also 
subject  to  Federal  and  State  estate, 
inheritance,  gift,  or  other  excise  taxes. 
The  bonds  are  exempt  from  all  other 
taxation  by  any  State  or  local  taxing 
authority.  (See  Appendix  D  to  part  359 
for  further  information.) 

§  359.66    Is  the  Education  Savings  Bonds 
Program  available  for  Series  I  savings 
bonds? 

You  may  be  able  to  exclude  from 
income  for  Federal  income  tax  purposes 
all  or  part  of  the  interest  received  on  the 
redemption  of  qualified  bonds  during 
the  year.  To  qualify  for  the  program,  you 
or  the  co-owner  (in  the  case  of  definitive 
savings  bonds)  must  have  paid  qualified 
higher  education  expenses  during  the 
same  year.  You  also  must  have  satisfied 
certain  other  conditions.  This  exclusion 
is  known  as  the  Education  Savings 
Bonds  Program.  Information  about  the 
program  can  be  fovmd  in  Internal 
Revenue  Service  Publications.  (For 
example,  see  Publication  17,  "Your 
Federal  Income  Tax,"  Publication  550, 
"Investment  Income  and  Expenses," 
and  Publication  970,  "Tax  Benefits  of 
Higher  Education.") 

§  359.67  Does  Public  Debt  prohibit  the 
issuance  of  Series  I  savings  bonds  in  a 
chain  letter  scheme? 

We  do  not  permit  bonds  to  be  issued 
in  a  chain  letter  or  pyramid  scheme.  We 


authorize  an  issuing  agent  to  refuse  to 
issue  a  bond  or  accept  a  purchase  order 
if  there  is  reason  to  believe  that  a 
purchase  is  connected  with  a  chain 
letter.  The  agent's  decision  is  final. 

§  359.68    R/lay  Public  Debt  issue  Series  t 
savings  bonds  only  in  t>ook-entry  form? 

We  reserve  the  right  to  issue  bonds 
only  in  book-entry  form. 

§359.69    Does  Public  Debt  make  any 
reservations  as  to  issue  of  Series  I  savings 
bonds? 

We  may  reject  any  application  for 
Series  I  bonds,  in  whole  or  in  part.  We 
may  refuse  to  issue,  or  permit  to  be 
issued,  any  bonds  in  any  case  or  class 
of  cases,  if  we  deem  the  action  to  be  in 
the  public  interest.  Our  action  in  any 
such  respect  is  final. 

§  359.70    May  Public  Debt  waive  any 
provision  in  this  part? 

We  may  waive  or  modify  any 
provision  of  this  part  in  any  particular 
case  or  class  of  cases  for  the 
convenience  of  the  United  States  or  in 
order  to  relieve  any  person  or  persons 
of  unnecessary  hardship: 

(a)  If  such  action  would  not  be 
inconsistent  with  law  or  equity; 

(b)  If  it  does  not  impair  any  material 
existing  rights;  and 

(c)  If  we  are  satisfied  that  such  action 
would  not  subject  the  United  States  to 
any  substantial  expense  or  liability. 

§  359.71    What  is  the  role  of  Federal 
Reserve  Banks  and  Branches? 

(a)  Federal  Reserve  Banks  and 
Branches  are  fiscal  agents  of  the  United 
States.  They  are  authorized  to  perform 
such  services  as  we  may  request  of 
them,  in  coimection  with  the  issue, 
servicing  and  redemption  of  Series  1 
bonds. 

(b)  We  have  currently  designated  the 
following  Federal  Reserve  Offices  to 
provide  savings  bonds  services: 


Servicing  site 


Federal  Reserve  Bank,  Buffalo  Branch,   160 
Delaware  Avenue,  Buffalo,  NY  14202. 


Federal  Resen/e  Bank,  Pittsburgh  Branch,  717 
Grant  Street,  Pittsburgh,  PA  15219. 

Federal  Reserve  Bank  of  Richmond,  701  East 
Byrd  Street,  Richmond,  VA  23219. 


Reserve  district  served 


New  York,  Boston 


Cleveland,  Philadelphia 


Richmond,  Atlanta 


Geographic  area  served 


Connecticut,  Maine,  Massachusetts,  New 
Hampshire,  New  Jersey  (Northern  half). 
New  York,  Rhode  Island.  Vermont,  Puerto 
Rico,  Virgin  Islands. 

Delaware,  Kentucky  (eastern  half).  New  Jer- 
sey, (southern  half),  Ohio.  Pennsylvania, 
West  Virginia  (northern  panhandle). 

Alabama,  District  of  Columbia,  Flonda,  Geor- 
gia, Louisiana  (southern  half),  Maryland. 
Mississippi  (southern  half).  North  Carolina, 
South  Carolina,  Tennessee  (eastern  half). 
Virginia,  West  Virginia  (except  northern 
panhandle). 


5  Example:  Calculated  value  of  $25,044  rounds  to 
$25.04;  calculated  value  of  $25,045  rounds  to 
$25.05. 
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Servicing  site 

Reserve  district  served                                         Geographic  area  served 

Federal  Reserve  Bank  of  Minneapolis   90  Hen- 
nepin Avenue   Minneapolis   MN  55401 

Federal   Reserve   Bank   ot   Kansas   City    925 
Grand  Boulevard.  Kansas  City  MO  64106 


Dallas  San  Francisco  Kansas  City,  St  Louis 


Minneapolis  Chicago     I  Illinois  (northern  half).  Indiana  (northern  half). 

I  Iowa.  Michigan,  Minnesota,  Montana,  North 
Dakota.  South  Dakota.  Wisconsin. 
Alaska.  Arizona,  Arkansas,  California,  Colo- 
rado. Hawaii,  Idaho,  Illinois  (southern  half). 
Indiana  (southern  half),  Kansas.  Kentucky 
(western  half),  Louisiana  (northern  half), 
Mississippi  (northern  half),  Missouri,  Ne- 
braska, Nevada,  New  Mexico,  Oklahoma. 
Oregon.  Tennessee  (western  half).  Texas, 
Utah.  Washington,  Wyoming,  Guam. 


§  359.72    May  the  United  States 
supplement  or  amend  Xt>e  offering  of  Series 
I  savings  t>onds? 

We  may  supplement  or  amend  the 
terms  of  this  offering  of  Series  I  bonds 
at  any  time. 

Appendix  A  to  Part  359 — Redemption 
Value  Calculations 

1    What  are  some  examples  of  calculations  of 
rt'dfmption  values  for  definitive  Series  I 
■^avinas  honiis? 

is]  A  bund  live  vears  nr  older  .\ssume  h 
composite  rate  of  3  '.)7"'o.  effective  May  1. 
2003.  for  d  S2.T  unit,  with  an  issue  date  of 
September  1.  1998.  and  a  redemption  value 
of  S3 1.90  a.s  (if  .September  1.  2003.  The 
February  1.  2004.  redemption  value  \s 
calculated  as  follows  bonds  issue-dated  in 
September  have  semiannual  rate  periods 
beginning  each  March  1  and  September  1 
The  first  semiannual  rate  period  to  begin  'in 
or  after  the  date  of  thi-  Mav  1.  2003.  rate 
announi  ement  of  the  <  omposite  rate  would 
be  the  period  beginning  September  1.  2003. 
PV,  the  present  value.  S3 1  90.  would  be  the 
redemption  value  of  the  bond  at  the 
beginning  of  the  semiannual  rate  period 
(.September  1.  2003).  Thn  i omposite-  rate. 
3.97%  converted  to  a  det  imal.  would  be 
0.0397   The  number  ol  months,  m.  is  tivf . 
since  five  full  calendar  months  (September 
through  lanuarv)  have  lapsed  since  the 
beginning  of  the  semiannual  rate-  period    FV, 
the  redemption  value  (rounded  to  the  nearest 
rent),  is  then  the  result  of  the  formula: 
FV  =  PVx{Il  +  (CR  +  2)1 '"•  •  "•} 


Where  FV  =  31  90  *  {|1  +  (0.U397  +  2)1  ('  ' 
*'}  =  $32.43 

The  redemption  value  for  an  at  lual 
denomination  ot  a  .Series  I  bond  can  be 
iletermmed  bv  applving  the  appropriate 
multiple,  for  example 
S.t2  43  X  ISlOO  00  -i-  $2.^.001  for  a  bond  with 

a  SlOO  (Ml  lai  f  amount;  or 
$32.43  ■  (SlOOU  00  -  $25  00)  tor  a  bond  with 
aSlOOO.OO  faie  amount 

(b)  A  bond  less  than  five  years  old  .Assume 
a  composite  rate  of  3.97%  effective  May  1, 
2003.  for  a  S2r) DO  unit,  with  an  issue  date  of 
December  1,  2000.  a  redemption  date  of 
February  1.  2004.  and  a  value  on  |une  1. 
2003,  of  S28.4.T.  without  consideration  of 
peiialtv.  A  three-month  penalty  is  assessed 
since  the  redemption  date  is  less  than  five 
years  after  the  issue  date.  The  penalty  is 
accounted  for  hv  assuming  that  the 
redemption  dale  is  three  months  earlier 
(November  1.  2003).  The  February  1.  2004. 
redemption  value  is  then  i  alculated  as 
follows;  bonds  issue-dated  in  December  have 
semiannual  rate  periods  that  begin  each  [une 
1  and  December  1    The  first  semiannual  rate 
period  to  tiegin  on  or  after  the  May  1.  2003. 
rate  annouiKement  of  the  ( cmiposite  rate 
would  be  the  period  beginning  lune  1,  2003. 
\'\' .  the  present  value,  S28,4,5,  is  the  value  of 
the  bond  at  the  beginning  of  the  semiannual 
rale  period  l)une  1,  2003).  without 
(  onsideralion  of  penalty.  The  composite  rate, 
.i.97'''u.  converted  to  a  decimal,  would  be 
0.0397.  The  number  of  months,  m,  is  five, 
since  five  full  calendar  months  (|une  through 
0(  tober)  have  elapsed  since  the  beginning  ot 


the  semiannual  rate  period  and  the 
redemption  date  (as  adjusted  for  penalty). 
FV.  the  redemption  value  (rounded  to  the 
nearest  cent),  is  then  the  result  of  the 
formula: 

FV  =  PVx  ((1  +1CR  +  2)1  ('"  -"'l  where 
FV  =  S28.45  X  111  +  (0.397  +  2)]  {'•  •  "'}  = 
$28.92 

2   What  is  an  example  of  a  book-entry  Series 
I  savings  bonds  redemption  value 
calculation.'' 

Assume  a  New  Treasury  Direct  par 
investment  amount  in  a  book-entry  Series  I 
savings  bonds  of  $34..S9,  with  an  issue  date 
of  May.  2001 .  and  a  redemption  date  of 
December.  2001.  The  published  CRV  for  a 
definitive  $100  Series  I  savings  bonds  issued 
May,  2001  and  redeemed  December,  2001  = 
SI  01. 96. 
C,alc;ulation: 
[(Book-entry  par  investment)  ^  (100)1  x  CRV 

value  for  SlOO  bond 
1(34. . ■>9 -^  100)1  X  101.96 
[0.3459]  X  101.96 
3.5.267964 
=  S3.S.27 

Appendix  B  to  Part  359 — Composite 
Semiannual  Rate  Period  Table 

J.  What  months  make  up  the  composite 
semiannual  rate  period? 

You  mav  use  the  following  table  to  find 
when  a  bond's  semiannual  rate  period  begins 
and  when  we'll  announce  the  rate  that 
applies  during  each  period. 


It  your  Bond  has  an  issue  date  of — 

Then  Its  semiannual  rate  period  begins              ^«  announce  me  r^e  mat^pplies  dunng  a 

January 

February  

March         

January  1  Novemtjer  1  (of  the  previous  year). 

July  1    May  1. 

February  1    November  1  (of  the  previous  year). 

August  1  .*. 1  May  1. 

March  1      November  1  (of  the  previous  year). 

April    

September  1   May  1. 

Apnl  1       Novemt)er  1  (of  the  previous  year). 

May 

October  1  May  1 

May  1     May  1 

Novemtjer  1   Novemtier  1. 

June    

June  1      May  1 

Decemt)er  1   Novemtjerl. 

July     

August  

July  1    May  1. 

January  1  November  1  (of  the  previous  year). 

August  1  May  1 

February  1         Novemtier  1  (of  the  previous  year). 

September 

September  1    May  1 

March  1  i  Novemt)er  1  (of  the  previous  year). 
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If  your  Bond  has  an  issue  date  of— 


Octotier .... 
November 
December 


Then  its  semiannual  rate  period  t)egins- 


We  announce  the  rate  that  applies  dunng  a 
rate  period  in — 


Octotier  1  ... 

April  1  

November  1 

May  1  

Decemt)er  1 
June  1  


May  1 

November  1  (of  the  previous  year) 

November  1 . 

May  1. 

November  1 . 

May  1 


Appendix  C  to  Part  359 — Investment 
Considerations 

1 .  What  are  some  index 
contingencies? 

(a)  If  a  previously  reported  CPI-U  is 
revised,  we  will  continue  to  use  the 
previously  reported  CPI-U  in 
calculating  redemption  values. 

(b)  If  the  CPI-U  is  rebased  to  a 
different  year,  we  will  continue  to  use 
the  CPI-U  based  on  the  base  reference 
period  in  effect  when  the  seciuity  was 
first  issued,  as  Ifing  as  that  CPI-U 
continues  to  be  published. 

(c)  If,  while  an  inflation-indexed 
savings  bonds  is  outstanding,  the 
applicable  CPI-U  is  discontinued  or,  in 
the  judgment  of  the  Secretary, 
fundamentally  altered  in  a  manner 
materially  adverse  to  the  interests  of  an 
investor  in  the  seciuity,  or,  in  the 
judgment  of  the  Secretary,  altered  by 
legislation  or  Executive  Order  in  a 
manner  materially  adverse  to  the 
interests  of  an  investor  in  the  security, 
Treasury,  after  consulting  with  the 
Bureau  of  Labor  Statistics  or  any 
successor  agency,  will  substitute  an 
appropriate  alternative  index.  Treasiuy 
will  then  notify  the  public  of  the 
substitute  index  and  how  it  will  be 
applied.  The  Secretary's  determinations 
in  this  regard  will  be  final. 

(d)  If  the  CPI-U  for  a  particular  month 
is  not  reported  by  the  last  day  of  the 
following  month,  we  will  announce  an 
index  number  based  on  the  last  12- 
month  change  in  the  CPI-U  available. 
Any  calculations  of  ova  payment 
obligations  on  the  inflation-indexed 
savings  bonds  that  rely  on  that  month's 
CPI-U  will  be  based  on  the  index 
number  that  we  have  announced. 

2.  How  will  inflation  lag  affect  my 
Series  I  savings  bonds? 

The  inflation  rate  component  of 
investor  earnings  will  be  determined 
twice  each  year.  This  rate  will  be  the 
percentage  change  in  the  CPI-U  for  the 
six  months  ending  each  March  and 
September.  The  rate  will  be  included  in 
the  composite  rate  that  is  aimounced 
each  May  and  November.  For  Series  I 
bonds  offered  fi-om  September  1, 1998, 
through  October  31, 1998,  the  inflation 
rate  component  of  investor  earnings  will 
be  the  percentage  change  in  the  CPI-U 


for  the  six  months  ending  March  31, 
1998.  This  rate  will  be  included  in  the 
composite  rate  that  is  announced  for 
Series  I  bonds  offered  effective  from 
September  1,  1998,  through  October  31, 

1998.  In  the  event  the  Secretary,  or  the 
Secretary's  designee,  announces  a 
composite  rate  at  an  effective  date  other 
than  May  1  or  November  1 ,  the 
announcement  will  specify  the  period  to 
be  used  to  calculate  the  semiannual 
inflation  rate.  Each  composite  rate  will 
be  effective  for  the  entirety  of  the 
applicable  rate  period  that  begins  while 
the  rate  is  in  effect.  Thus,  an  inflation 
rate  may  affect  interest  accruals  from  3 
to  13  months  from  the  date  that  the  CPI- 
U  is  measured. 

Example  3.  The  inflation  rate  determined 
from  the  CPI-U  for  the  six-month  period  from 
October,  2003,  through  March,  2004,  will  be 
included  in  the  composite  rate  announced  in 
May,  2004.  For  a  bond  purchased  in  May 

1999,  this  rate  would  go  into  effect 
immediately,  since  a  new  semiannual  rate 
period  for  this  bond  will  begin  in  May,  2004. 
Series  I  bonds  issued  in  May  begin  new 
semiannual  rate  periods  in  the  months  of 
May  and  November.  In  this  example,  the 
inflation  rate  will  have  its  earliest  impact  in 
June  2004,  when  interest  from  May  accrues, 
three  months  after  the  end  of  the  six-month 
CPI-U  period  that  ends  in  March,  2004. 

Example  2.  The  May  1,  2004,  rate  will 
apply  similarly  to  a  bond  purchased  in 
October  1999.  Series  I  bonds  issued  in 
October  begin  new  semiannual  rate  periods 
in  the  months  of  April  and  October.  Thus,  for 
this  bond,  the  May  1,  2004,  composite  rate 
(which  includes  the  inflation  rate)  will  not  go 
into  effect  until  a  new  semiannual  rate  period 
begins  on  October  1,  2004.  This  rate, 
therefore,  will  determine  the  inflation- 
indexed  portion  of  each  interest  accrual  from 
November,  2004,  through  April,  2005.  In  this 
example,  the  inflation  rate  will  have  its  latest 
impact  in  April  2005,  13  months  following 
the  six-month  CPI-U  period  that  ended 
March  31,  2004. 

Appendix  D  to  Part  359— Tax 
Considerations 

J.  What  are  some  general  tax 
considerations? 

General.  Interest  is  subject  to  all  taxes 
imposed  under  the  Internal  Revenue  Code  of 
1986,  as  amended.  The  bonds  are  also  subject 
to  Federal  and  State  estate,  inheritance,  gift, 
or  other  excise  taxes.  The  bonds  are  exempt 
from  all  other  taxation  by  any  State  or  local 
taxing  authority. 


2.  What  reporting  methods  are  available  for 
savings  bonds'' 

(a)  Reporting  methods.  \'ou  ma\  use  either 
of  the  following  two  methods  for  reporting 
the  increase  in  the  redemption  value  of  the 
bond  for  Federal  income  tax  purposes; 

(1)  Cash  basis  method.  You  may  defer 
reporting  the  increase  to  the  year  of  final 
maturity,  redemption,  or  other  disposition, 
whichever  is  earliest;  or 

(2)  Accrual  basis  method,  '^ou  may  elect  to 
report  the  increase  each  year,  in  which  case 
the  election  applies  to  all  Series  1  bonds  that 
you  then  own,  those  subsequently  acquired, 
and  to  any  other  obligations  purchased  on  a 
discount  basis,  such  as  savings  bonds  of 
Series  E  or  EE. 

(b)  Changing  methods  If  you  use  the  i:ash 
basis  method,  you  may  change  to  the  at  crual 
basis  method  without  obtaining  permission 
from  the  Internal  Revenue  Service.  However, 
once  you  elect  to  use  the  accrual  basis 
method  in  paragraph  (a)(2),  you  may  change 
the  method  of  reporting  the  increase  only  bv 
following  the  specific  procedures  prescribed 
by  the  Internal  Revenue  Servit  e  for  making 
an  automatic  method  change.  For  further 
information,  you  may  contact  the  Internal 
Revenue  Service  director  for  your  area,  or  the 
Internal  Revenue  Service,  Washington,  DC 
20224. 

3.  What  transactions  have  potential  ta\ 
consequences? 

The  following  types  of  transactions,  among 
others,  may  have  potential  tax  consequences: 

(a)  A  reissue  that  affects  the  rights  of  any 
of  the  persons  named  on  a  definitive  Series 
I  savings  bonds  may  have  tax  consequences 
for  the  owner. 

(b)  The  transfer  of  a  book-entry  Series  I 
savings  bonds  from  one  owner  to  another 
may  have  tax  consequences  for  the 
purchaser. 

(c)  The  redemption  of  a  book-entry  Series 

I  savings  bonds  by  the  secondary  owner  may 
have  tax  consequences  for  the  primary 
owner. 

(d)  The  purchase  of  a  Series  1  savings 
bonds  as  a  gift  may  have  gift  tax 
consequences  for  the  purchaser 

PART  360— REGULATIONS 
GOVERNING  DEFINITIVE  UNITED 
STATES  SAVINGS  BONDS,  SERIES  I 

6.  The  authority  citation  for  part  360 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  31  U.S.C.  3105 
and  3125. 

7.  Revise  the  heading  of  part  360  to 
read  as  set  forth  above. 

8.  Revise  §  360.0  to  read  as  follows: 
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§360.0    Applicability 

The  regulations  in  this  part  govern 
transactions  in  definitive  United  States 
Savings  Bonds  of  Series  I  bearing  issue 
dates  of  September  1,  1998,  or  later. 

9.  Revise  paragraph  (a)  of  §  360.2  to 
read  as  follows: 

§  360.2    Definitions. 

(a)  Bond,  or  Sfirifs  I  savings  bonds,  as 
used  in  this  part,  means  a  definitive 
United  States  Savings  Bonds  of  Series  I. 

*         •         *         »         » 

10  Add  part  363  to  read  as  follows: 

PART  363— REGULATIONS 
GOVERNING  SECURITIES  HELD  IN 
THE  NEW  TREASURY  DIRECT 
SYSTEM 

Subpart  A — General 

Sec. 

:163.0     What  is  the  New  Treasury  Direct 

system' 
.363. 1     What  Treasurv  securities  are  covered 

by  these  regulations? 
363  2     What  dgency  administers  New 

Treasury  Direct' 
363.3     What  Treasury  securities  may  be  held 

in  New  Treasury  Diret:t? 
363  4     How  IS  New  Treasury  Direct  different 

from  the  Treasury  Direct  system' 
363  5  How  do  I  (ontact  Publit  Debt ' 
363.6     What  special  terms  do  I  need  to  know 

to  understand  this  part? 
363  7-363  14     (Reserved! 

Subpart  B — New  Treasury  Direct  System 

363.15  What  is  a  New  Treasury  Direct 
account' 

363.16  Who  IS  eligible  to  open  a  New 
Treasury  Direct  account^ 

363.17  How  can  I  open  a  New  Treasury 
Direct  account? 

363.18  How  will  you  authenticate  my 
identity' 

363  19     What  is  the  procedure  for  offline 
authentication' 

363.20  How  do  1  ai  (  ess  my  account' 

363.21  Who  IS  liable  if  someone  else 
accesses  mv  New  Treasury  Direct 
account  using  my  password' 

363.22  Is  Public  Debt  liable  if  the  ele<  tronic 
transmission  of  my  data  is  intercepted? 

363.23  What  should  I  do  if  I  bei:ome  aware 
that  mv  password  has  be(()me 
compromised' 

363  24     What  tran.sactions  ran  !  perform 

online  through  my  New  Treasury  Direct 

account' 
363.23     How  do  I  conduct  transactions  in 

my  account  or  in  Treasury  securities 

held  in  mv  account' 
363.26     What  is  a  transfer' 
363  27     May  a  New  Treasury  Direct  account 

be  opened  m  the  name  of  a  minor? 
363.28     What  is  the  prnt  edure  for  opening  a 

New  Treasury  Diret  t  account  for  a 

minor' 
363  29     How  are  tran.sactions  conducted  in 

the  minor's  ace  ount? 
363  30     What  transactions  are  permitted  in 

securities  held  in  the  New  Treasury 

Direct  account  of  a  minor' 


36:i.31     How  can  a  minor  gain  control  of  his 

or  her  account  when  he  or  she  reaches 

the  age  of  18  vears' 
3H:i  32     Does  Public  Debt  assume  any 

liability  for  any  transactions  i:onducted 

by  a  parent  or  legal  guardian  in  the 

minor's  account? 
363.33     Can  an  attorney-in-fact  conduct 

transactions  in  mv  New  Treasury  Diret  t 

account.' 
.163.34     What  happens  if  an  owner  becomes 

incompetent  after  opening  a  New 

Treasury  Direct  ai  count? 

363.35  When  is  a  Iran.saction  effective? 

363.36  What  securities  can  I  purchase  and 
hold  in  my  New  Treasury  Direct 
account? 

363.37  How  do  I  purchase  eligible  Treasury 
sefiurities  to  be  held  in  my  New  Treasury 
Direct  account' 

363.38  What  happens  if  the  ACH  debit  for 
purchase  of  a  book-entry  Series  I  savings 
bonds  is  returned  by  my  Hnancial 
institution? 

363.39  Will  1  receive  a  confirmation  of  my 
request  to  purchase  a  Treasury  security? 

:163.40  How  are  payments  of  principal  and 
interest  made' 

363.41  What  happens  if  an  ACH  payment  of 
priiici[)al  or  interest  to  my  account  at  a 
finaiu  lal  institution  is  returned  to  Public 
Debt? 

363.42  How  will  my  interest  income  be 
reported  for  tax  purposes? 

363.43  What  are  the  procedures  for 
certifying  my  signature  on  an  offline 
application  for  a  New  Treasury  Direct 
account,  or  on  an  offline  transaction 
form? 

363  44-363  49     (Reserved] 

Subpart  C — Book-Entry  Series  I  Savings 
Bonds 

iicneml 

363.50  What  Treasury  se(  urities  does  this 
subpart  cover' 

363.51  Who  may  port  base  and  hold  a  book- 
entry  .Series  I  savings  bonds? 

363.52  What  amount  of  book-entry  Series  I 
savings  bonds  may  I  purchase  in  one 
year? 

363.53  What  is  the  minimum  amount  of 
book-entry  .Series  1  savings  bonds  that  I 
may  pun  base  in  any  transaction? 

363  54  What  is  the  minimum  amount  of  a 
book-entry  .Series  1  savings  bonds  that  I 
must  hold  in  my  account? 

363.55     Mav  I  transfer  my  book-entry 
savings  bonds  to  another  person' 

363  56     What  is  the  minimum  amount  of 
book-entry  Series  I  savings  bonds  that  I 
mav  transfer  in  any  one  transaction? 

363.57     What  is  the  minimum  amount  of 
book-entry  Series  I  savings  bonds  that  I 
may  redeem  in  any  one  transaction? 

363  58     May  book-entry  Series  I  savings 
bonds  be  pledged  or  used  as  collateral? 

:163  59-363.64     (Reserved] 

Registration 

363  65     What  do  1  need  to  know  about  the 

registration  of  book-entry  Series  I  savings 

bonds' 
363.66     What  forms  of  registration  are 

available  for  book-entry  Series  I  savings 

bonds? 


363.67  What  do  I  need  to  know  about  the 
single  owner  form  of  registration? 

363.68  What  do  I  need  to  know  about  the 
owner  with  beneficiary  form  of 
registration? 

363.69  What  do  I  need  to  know  about  the 
primary  owner  with  secondary  owner 
form  of  registration? 

363.70  What  are  special  forms  of 
registration? 

363.71  What  special  forms  of  registration 
are  permitted? 

363.72-363.79     (Reserved] 

Minors 

363.80  May  a  minor  purchase  book-entry 
Series  I  .savings  bonds? 

363.81  May  book-entry  Series  1  savings 
bonds  be  purchased  for  a  minor  as  a  gift? 

363.82  May  an  account  owner  deliver  a 
book-entry  Series  I  savings  bonds 
purchased  as  a  gift  to  a  minor? 

363.83  May  an  account  owner  transfer  a 
book-entry  Series  I  savings  bonds  to  a 
minor? 

363.84  jReserved] 

Incompetent  Person 

363.85  May  Series  I  savings  bonds  be 
registered  in  the  name  of  an  incompetent 
person  for  whom  a  legal  guardian  has 
been  appointed? 

363.86-363.89     (Re.served] 

Deceased  Owners 

363.90     What  happens  when  a  New  Treasury 
Direct  account  owner  dies  and  his  or  her 
estate  is  entitled  to  Series  1  savings 
bonds  held  in  the  account? 

363.91-363.94     (Reserved) 

Gifts 

363.95  How  may  I  give  a  book-entry  Series 
I  savings  bonds  as  a  gift? 

363.96  What  do  I  need  to  know  if  I  initially 
purchase  a  bonds  as  a  gift? 

363.97  What  do  I  need  to  know  if  I  transfer 
a  book-entry  Series  I  savings  bonds  to 
another  person  as  a  gift? 

363.98  (Reserved] 

363.99  What  is  the  minimum  amount  of  a 
bond  that  I  may  transfer  or  deliver  as  a 
gift  in  any  one  transaction? 

363.100-363.104     (Reserved] 

Transactions 

363.105  Who  has  the  right  to  conduct 
transactions  in  book-entry  Series  I 
savings  bonds? 

363.106  How  are  online  transactions 
conducted  in  Series  I  savings  bonds? 

363.107  Does  Public  Debt  reserve  the  right 
to  require  that  any  transactions  be 
conducted  offline? 

363.108-363.109     (Reserved] 

Judicial  and  Administrative  Proceedings 

363.110  Will  Public  Debt  recognize  a  court 
order  that  attempts  to  defeat  the 
survivorship  rights  of  a  beneficiary, 
secondary  owner,  or  recipient  of  an 
undelivered  gift  bond? 

363.111  Will  Public  Debt  accept  notice  of 
an  adverse  claim  or  notice  of  pending 
judicial  proceedings  involving  book- 
entry  Series  I  savings  bonds? 

363.112  Is  Public  Debt  a  proper  party  in  a 
judicial  proceeding  involving  competing 
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claims  to  a  book-entry  Series  I  savings 
bonds? 

363.113  Will  Public  Debt  pay  or  transfer 
book-entry  Series  I  savings  bonds 
pursuant  to  an  order  in  a  divorce 
proceeding? 

363 .114  Will  Public  Debt  recognize  a  court 
order? 

363.115  Will  Public  Debt  pay  a  savings 
bonds  pursuant  to  a  levy? 

363.116  Will  Public  Debt  pay  a  bond  to  the 
Internal  Revenue  Service  (IRS)  pursuant 
to  a  levy? 

363.117  Will  Public  Debt  pay  a  bond  to  a 
trustee  in  bankruptcy  or  similar  court 
officer? 

363.118  What  evidence  is  required  to 
establish  the  validity  of  judicial 
proceedings? 

363.119  Will  Public  Debt  pay  a  bond 
pursuant  to  a  forfeiture  proceeding? 

363.120-363.124     [Reserved] 

Payment 

363.125  How  is  payment  made  on  a  book- 
entry  Series  I  savings  bonds? 

363.126  Under  what  circumstances  will 
payment  be  made? 

363.127-363.129     [Reserved] 

Subparts  C  through  E — [Reserved] 
Subpart  F — Miscellaneous 

363.175  May  Public  Debt  waive  these 
regulations? 

363.176  Can  I  be  required  to  provide 
additional  evidence  to  support  a 
transaction? 

363.177  May  Public  Debt  amend  or 
supplement  these  regulations? 

Authority:  5  U.S.C.  301;  31  U.S.C.  3102,  et 
seq.,  3105  and  3125;  12  U.S.C.  391 

Subpart  A— General 

§  363.0    What  i»  ttw  New  Treasury  Direct 
system? 

The  New  Treasury  Direct  system 
(New  Treasury  Direct)  is  an  online 
account  system  in  which  you  may  hold 
and  conduct  transactions  in  eligible 
book-entry  Treasury  securities. 

§  363.1    Wliat  Treasury  securities  are 
covered  by  ttiese  regulations? 

The  regulations  in  this  part  apply  to 
book-entry  Treasury  securities  held  in 
the  New  Treasury  Direct  system. 

§363.2    What  agency  administers  New 
Treasury  Direct? 

The  Bureau  of  the  Public  Debt  (Public 
Debt),  Department  of  the  Treasmy 
(Treasury)  is  responsible  for 
administering  New  Treasury  Direct. 
Public  Debt  may  delegate  authority  to 
process  certain  transactions  in  New 
Treasury  Direct  to  Federal  Reserve 
Banks  and  Branches  as  fiscal  agents  of 
the  United  States. 

§363.3    What  Treesury  securities  may  tM 
held  in  New  Treaaury  Direct? 

Initially,  only  book-entry  Series  I 
savings  bonds  may  be  held  in  New 


Treasury  Direct.  We  intend  to  offer  other 
Treasury  securities  to  be  held  in  New 
Treasury  Direct  in  future  releases  to  the 
system. 

§363.4    How  is  New  Treasury  Direct 
different  from  the  TreasuryDirect  system? 

New  Treasury  Direct  is  an  online 
(Internet-based)  system.  The  existing 
TreasuryDirect  system  [TreasuryDirect) 
is  a  separate  book-entry  system, 
available  since  1986,  for  marketable 
Treasury  securities  only.  The  terms  and 
conditions  for  TreasuryDirect  are  found 
at  part  357,  and  are  substantially 
different  from  the  terms  and  conditions 
of  securities  held  in  New  Treasury 
Direct. 

§  363.5    How  do  I  contact  Public  Debt? 

(a)  Emails  may  be  sent  to: 
<treasury.direct@bpd.treas.gov>.  We 
will  reply  by  e-mail  unless  you  request 
otherwise.  We  are  not  responsible  for 
the  security  of  e-mail  messages  you  may 
send  to  us,  or  replies  we  may  send  to 
you. 

(b)  Letters  should  be  addressed  to: 
Bureau  of  the  Public  Debt,  New 
Treasury  Direct,  Parkersburg,  WV 
26106-1328. 

§  363.6    What  special  terms  do  I  need  to 
Imow  to  understand  this  part? 

Account  means  a  New  Treasury  Direct 
account  as  described  in  §  363.15. 

Authentication  service  means  a  public 
or  private  service  that  authenticates  the 
identity  of  an  online  applicant  for  a 
New  Treasury  Direct  account  using 
information  provided  by  the  applicant. 

Automated  Clearing  House  (ACH) 
means  a  funds  transfer  system  governed 
by  the  Rules  of  the  National  Automated 
Clearing  House  Association  (NACHA). 
NACHA  provides  for  the  interbank 
clearing  of  electronic  entries  for 
participating  financial  institutions. 

Beneficiary  refers  to  the  second 
individual  named  in  the  registration  of 
a  security  held  in  the  New  Treasury 
Direct  system  registered  "John  Doe  SSN 
123-45-6789  POD  (payable  on  death  to) 
Joseph  Doe  SSN  987-65-4321."  In  this 
example,  Joseph  Doe  is  the  beneficiary. 

Book-entry  security  means  a  Treasury 
security  maintained  by  us  in  electronic 
or  paperless  form  as  a  computer  record. 

Business  day  means  any  day  that 
funds  may  be  settled  through  ACH. 

Court  means  a  coiut  of  law  with 
jurisdiction  over  the  parties  and  the 
subject  matter. 

Definitive  security  means  a  Treasury 
seciu'ity  held  in  paper  form. 

Delivery  means  moving  a  minimum 
amoimt  of  $25  (consisting  of  principal 
and  proportionate  interest)  of  a  security 
held  as  a  gift  from  the  account  of  the 


purchaser  to  the  account  of  the 
recipient. 

Depository  financial  institution  means 
an  entity  described  in  12  U.S.C.  461 
(b)(l)(A)(i)-(vi). 

Federal  Reserve  Bank  (Reserve  Bank) 
means  a  Federal  Reserve  Bank  or 
Branch. 

Final  maturity  of  a  savings  bonds 
means  the  date  beyond  which  an 
unredeemed  savings  bonds  no  longer 
earns  interest. ^ 

Gift  means  a  Treasury  security 
purchased  for  or  transferred  to  an 
intended  recipient,  without 
consideration. 

Individual  mean    a  natural  person. 
Individual  does  n     mean  an 
organization,  repi  sentative.  or 
fiduciary. 

Interest  on  a  savings  bonds  means  the 
difference  between  the  principal  (par) 
and  the  redemption  value  of  the  bond. 

Legal  guardian  of  a  minor  or 
incompetent  person  refers  to  the  court- 
appointed  or  otherwise  qualified 
person,  regardless  of  title,  who  is  legally 
authorized  to  act  for  the  minor  or 
incompetent  individual. 

Legal  representative  refers  to  the 
court-appointed  or  otherwise  qualified 
person,  regardless  of  title,  who  is  legally 
authorized  to  manage  and  settle  the 
estate  of  a  decedent.  The  term  includes 
an  executor  and  an  administrator. 

Legally  incompetent  means  a  court 
has  declared  an  individual  to  be 
incapable  of  handling  his  or  her 
business  affairs. 

Minor  means  an  individual  who  is 
under  the  age  of  18  years. 

Online  means  use  of  the  Internet. 

Owner  is  either  a  single  owner,  the 
first  person  named  in  the  registration  of 
a  security  held  in  the  owner  with 
beneficiary  form  of  registration,  or  the 
primary  owner  of  a  security  held  in  the 
primary  owner  with  secondary  owner 
form  of  registration. 

Person  means  an  entity  including  an 
individual,  trust,  estate,  corporation, 
government  entity,  association, 
partnership,  and  any  other  similar 
organization.  Person  does  not  mean  a 
Federal  Reserve  Bank. 

Primary  owner  means  the  first  person 
named  in  the  registration  of  a  security 
held  in  New  Treasury  Direct  registered, 
e.g.,  "John  Doe  SSN  1 23-45-6789  with 
Joseph  Doe  SSN  987-65-4321."  In  this 
example,  John  Doe  is  the  primary 
owner. 

Principal  amount  means  the  amount 
of  the  original  investment.  Principal 


'  1  Series  I  savings  bonds  have  a  maturity  penod 
of  30  years,  consisting  of  an  original  maturity 
period  of  20  years  and  an  extension  period  of  10 
years. 
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amount  does  not  include  any  interest 
earned. 

Recipient  means  the  person  to  whom 
a  gift  is  given. 

Redemption  of  a  savings  bonds  refers 
to  the  payment  of  principal  and  interest 
at  final  maturity,  or  prior  to  final 
maturity  at  the  option  of  the  owner.  The 
owner  may  redeem  all  principal  and 
interest  or  a  portion  of  the  principal  and 
the  proportionate  amount  of  interest 

Redemption  value  means  principal 
plus  accrued  interest  of  a  bond,  or  a 
portion  of  the  principal  plus  a 
proportionate  amount  of  accrued 
interest  on  the  bond,  as  of  the  date  of 
redemption. 

Registration  or  Registered  means  that 
the  name  and  taxpayer  identification 
number(s)  (TIN)  of  the  person(s)  named 
on  the  security  are  maintained  on  our 
records. 

Secondar,'  owner  means  the  second 
person  named  in  the  registration  of  a 
book-entry  security  held  in  New 
Treasury  Direct  registered,  eg  "lohn 
Doe  SSN  123-45-6789  with  Joseph  Doe 
SSN  987-65-4321  "  In  this  example. 
Joseph  Doe  is  the  secondary  owner 

Security,  or  Treasury  security,  as  used 
in  this  part,  means  an  obligation  issued 
by  Treasury  that  may  be  held  in  New- 
Treasury  Direct  « 

Series  I  savings  bonds  is  a  savings 
bonds,  either  in  definitive  (paper)  form 
or  in  book.-entr\'  form,  that  sells  at  par 
and  pays  interest  in  accordanc;e  with  a 
formula  that  includes  a  fixed 
component  and  a  component  indexed  to 
the  rate  of  inflation. 

Signature  guarantee  program  means  a 
signature  guarantee  program  established 
under  17  CFR  240  17Ad-15.  issued 
under  authority  of  the  Securities 
Exchange  Act  of  1934   For  the  purpose 
of  this  part,  we  recognize  the  Securities 
Transfer  Agents  Medallion  Program 
(STAMP),  the  Stock  Exchanges 
Medallion  Program  (SEMP).  and  the 
New  York  Stock  Exchange.  Inc  . 
Medallion  Signature  Program  (MSP) 
These  certifications  are  acceptable  for 
transfers  of  securities,  but  are  not 
acceptable  for  offline  account 
establishment 

Single  owner  means  the  person  named 
in  the  registration  of  a  book-entry 
Treasury  security  without  a  beneficiar\' 
or  secondary  owner 

Social  security  account  number  or 
social  security  number  ISSNI  means  the 
identifying  number  required  on  tax 
returns  and  other  documents  submitted 
to  the  Internal  Revenue  Service  by  an 
individual.  A  SSN  is  composed  of  nine 
digits  separated  by  two  hyphens,  for 
example.  123^5^789 

Taxpayer  identification  number  ITINI 
means  the  identifying  number  required 


on  tax  returns  and  other  documents 
submitted  to  the  Internal  Revenue 
Service;  that  is.  an  individual's  social 
security  number  (SSN)  or  an  employer 
identification  number  (EIN).  A  SSN  is 
composed  of  nine  digits  separated  by 
two  hyphens,  for  example,  123-45- 
6789.  An  EIN  is  composed  of  nine  digits 
separated  by  one  hyphen,  for  example, 
12-3456789.  The  hyphens  are  an 
essential  part  of  the  numbers. 

Transaction  is  any  action  affecting 
Treasury  securities  or  account 
information. 

Transfer  means  moving  a  minimum 
amount  of  $25  (consisting  of  principal 
and  proportionate  interest)  of  a  security 
from  one  New  Treasury  Direct  account 
to  another  New  Treasury  Direct  account 
in  a  transaction  involving  a  change  in 
the  ownership  of  the  security.  The 
transfer  of  a  specific  security  may  be 
restricted  by  the  terms  of  this  part  that 
apply  to  that  security. 

We.  us.  or  our  refers  to  the  Bureau  of 
the  Public  Debt.  The  term  includes  the 
Secretary  of  the  Treasury  and  the 
Secretary  s  delegates  at  the  Treasury 
Department  and  Bureau  of  the  Public 
Debt  The  term  also  includes  any  fiscal 
or  financial  agent  we  designate  to  act  on 
behalf  of  the  United  States. 

You  or  your  refers  to  a  New  Treasury 
Direct  account  holder. 

§§363.7-363.14    [Reswved] 

Subpart  B — New  Treasury  Direct 
System 

§  363. 1 5    What  is  a  New  Treasury  Direct 
account? 

.•\  New  Treasury'  Direct  account  is  an 
online  account  maintained  by  us  solely 
in  your  name  in  which  you  may  hold 
and  conduct  transactions  in  eligible 
book-entry  Treasury  securities.  Your 
New  Treasury  Direct  account  may 
contain  Treasury  securities  that  are  your 
personal  holdings,  gifts  that  have  not  yet 
been  delivered,  and  Treasury  securities 
that  you  hold  on  behalf  of  someone  else, 
as  permitted  by  these  regulations. 

§  363.16    Who  is  eiigibie  to  open  a  New 
Treasury  Direct  account? 

In  order  to  open  a  New  Treasury 
Direct  account,  you  must: 

(a)  Have  a  valid  social  security 
number; 

(b)  Have  a  United  States  address  of 
record; 

(c)  Have  an  account  at  a  United  States 
depository  financial  institution  that  will 
accept  debits  and  credits  using  the 
Automated  C-learing  House  method  of 
payment; 

(d)  Be  18  years  of  age  or  over; 

(e)  Be  legally  competent;  and 

(f)  Be  an  individual. 


§363.17    How  can  I  open  a  New  Treasury 
Direct  account? 

You  must  establish  a  New  Treasury 
Direct  account  online  before  you 
purchase  a  Treasury  security  to  be  held 
in  your  account.  Instructions  for  online 
account  establishment  may  be  found  at 
the  official  Public  Debt  website  at  http:/ 
/www. publicdebt.treas.gov,  or  such 
other  Internet  address  as  Public  Debt 
may  from  time  to  time  announce  by 
publication  in  the  Federal  Register. 
When  you  have  completed  the 
application,  you  will  create  a  password 
to  access  youi  account.  We  will 
authenticate  your  identity  and  send 
your  account  number  to  you  by  email 
when  your  account  application  is 
approved. 

§  363.18    How  will  you  authenticate  my 
identity? 

We  may  use  an  online  authentication 
service  to  authenticate  your  identity 
using  information  you  provide  about 
yourself  on  the  application.  At  our 
option,  we  may  require  offline 
authentication. 

§363.19    What  is  the  procedure  for  offline 
auttientication? 

In  the  event  we  require  offline 
authentication,  we  will  provide  a 
printable  authentication  form.  Your 
signature  on  the  form  must  be  certified 
or  guaranteed  as  provided  at  §  363.43, 
and  the  form  must  be  mailed  to  us  at  the 
address  provided  in  §  363.5. 

§  363.20    How  do  I  access  my  account? 

You  may  access  your  account  online 
using  your  account  number  and 
password. 

§  363.21    Who  is  liable  If  someone  else 
accesses  my  New  Treasury  Direct  account 
using  my  password? 

You  are  solely  responsible  for  the 
confidentiality  and  use  of  your 
password.  We  will  treat  any  transactions 
conducted  using  your  password  as 
having  been  authorized  by  you.  We  are 
not  liable  for  any  loss,  liability,  cost  or 
expense  that  you  may  incur  as  a  result 
of  transactions  made  using  your 
password. 

§  363.22    Is  Public  Debt  liable  if  the 
electronic  transmission  of  my  data  is 
Intercepted? 

We  are  not  liable  for  any  interception 
of  electronic  data  or  communication. 

§363.23    What  Should  I  do  if  I  become 
aware  that  my  password  has  become 
compromised? 

You  should  change  your  password 
inunediately  if  you  become  aware  that 
your  password  has  become 
compromised.  If  you  become  aware  of 
any  misuse  of  your  password,  you 
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should  notify  us  by  email  at 
treasury.direct@bpd.treas.gov  or  call  us 
at  304-480-8783. 

§  363.24    What  transactions  can  I  perform 
online  through  my  New  Treasury  Direct 
account? 

The  following  transactions  are  by  way 
of  illustration  only,  and  are  not 
intended  to  limit  transactions  that  may 
be  added  to  the  system  in  the  futvu^: 

(a)  You  can  pvut:hase  eligible  Treasury 
securities  in  your  own  right  or  as  gifts; 

(b)  You  can  redeem  savings  bonds; 

(c)  You  can  make  changes  to  the 
registration  of  securities  held  in  your 
account  on  which  you  are  the  single 
owner,  owner  with  beneficiary,  or 
primary  owner; 

(d)  You  can  transfer  a  Treasury 
security  to  another  person; 

(e)  You  can  grant  and  revoke  the  right 
to  view  a  security  held  in  your  account 
to  any  other  New  Treasury  Direct 
account  owner,  providing  the  security 
is: 

(1)  in  the  single  owner  form  of 
registration,  and 

(2)  not  being  held  in  yom'  accoimt  as 
a  gift; 

(f)  You  can  grant  and  revoke  the  right 
to  view  a  security  held  in  your  account 
to  the  beneficiary  named  in  the 
registration  of  the  seciuity,  if  the 
beneficiary  is  a  New  Treasury  Direct 
accoimt  owner; 

(g)  You  can  grant  and  revoke  the  right 
to  view  or  the  rights  to  view  and  redeem 
a  security  on  which  you  are  the  primary 
owner  to  the  secondary  owner,  if  the 
secondary  owner  is  a  New  Treasury 
Direct  account  owner; 

(h)  You  can  view  or  redeem  Treasiuy 
securities  on  which  you  are  the 
secondary  owner,  if  the  primary  owner 
has  granted  those  rights  to  you,  and  if 
you  are  a  New  TreasAuy  Direct  account 
owner; 

{1}  You  can  deliver  gift  Treasury 
seciuities  to  the  New  Treasury  Direct 
account  of  another  person; 

(j)  You  can  make  changes  to  your 
accoimt  information; 

(k)  You  can  change  your  ACH 
information; 

(1)  You  can  view  a  history  of 
purchases,  transactions,  and  pending 
transactions; 

(m)  You  can  change  or  delete  pending 
transactions; 

(n)  You  can  change  your  password; 
and 

(o)  You  can  change  account  security 
information. 

§  363.25    How  do  I  conduct  transactions  In 
my  account  or  In  Treasury  securities  held 
In  my  account? 

We  will  provide  online  instructions 
for  conducting  transactions  through 


your  account.  If  you  are  unable  to 
conduct  a  transaction  online,  you 
should  contact  us  at  the  address 
provided  in  §  363.5.  Offline  transactions 
will  require  a  certified  or  guaranteed 
signature.  See  §  363.43  for  instructions 
for  obtaining  a  certified  or  guaranteed 
signature. 

§  363.26    What  is  a  transfer? 

(a)  A  transfer  is  a  transaction  to  move 
a  minimum  amount  of  $25  (consisting  of 
principal  and  proportionate  interest)  of 
a  Treasury  security  from  one  New 
Treasury  Direct  account  to  another  New 
Treasury  Direct  account,  in  which  the 
ownership  of  the  security  changes. 

(b)  Transfers  of  a  specific  type  of 
security  may  be  limited  by  the  subparts 
that  refer  to  that  security. 

§  363.27    May  a  New  Treasury  Direct 
account  be  opened  in  the  name  of  a  minor? 

A  parent  or  legal  guardian  may  open 
an  accoimt  for  a  minor.  The  parent  or 
legal  guardian  must  have  an  existing 
New  Treasury  Direct  account  in  order  to 
open  the  minor's  account.  The  parent  or 
legal  guardian  will  open  the  minor's 
account  through  the  New  Treasury 
Direct  accoimt  of  the  parent  or  guardian. 
The  account  will  be  held  in  the  name 
and  SSN  of  the  minor. 

§  363.28    What  is  the  procedure  for 
opening  a  New  Treasury  Direct  account  for 
a  minor? 

Online  instructions  will  be  provided 
to  the  parent  or  legal  guardian  of  a 
minor  for  establishing  an  account  for  a 
minor  child.  The  parent  or  legal 
guardian  will  select  the  password  for 
Uie  account.  The  parent  or  legal 
guardian  must  certify  that  he  or  she  is 
acting  on  behalf  of  the  minor,  and  that 
all  transactions  conducted  through  the 
account  will  be  on  the  minor's  behalf. 

§  363.29  How  are  transactions  conducted 
In  ttte  minor's  account? 

The  parent  or  guardian  must  conduct 
all  transactions  in  the  minor's  account 
on  behalf  of  the  minor. 

§  363.30    What  transactions  are  permitted 
in  securities  held  in  the  New  Treasury 
Direct  account  of  a  minor? 

We  will  not  permit  purchases  or 
transfers  to  be  conducted  from  the 
account  of  a  minor.  Treasury  securities 
may  be  transferred  to  the  minor's 
account,  and  gift  Treasury  securities 
may  be  delivered  to  the  minor's 
account. 

§  363.31  How  can  a  minor  gain  control  of 
his  or  her  account  wtien  he  or  she  reaches 
the  age  of  18  years? 

The  parent  or  legal  guardian  who 
opened  the  account  on  the  minor's 
behalf  must  provide  the  minor  with  the 


password  and  control  of  the  account 
when  the  minor  reaches  the  age  of  18 
years.  If  the  parent  or  guardian  fails  to 
provide  the  password  and  control  of  the 
account  to  the  minor  when  he  or  she 
reaches  the  age  of  18  years,  the  minor 
may  contact  us  for  instructions. 

§  363.32    Does  Public  Debt  assume  any 
liability  for  any  transactions  conducted  by 
a  parent  or  legal  guardian  in  the  minor's 
account? 

We  assume  no  liability  for  any 
transactions  conducted  by  any  person  in 
an  account  opened  on  behalf  of  a  minor. 

§  363.33    Can  an  attorney-in-fact  conduct 
transactions  in  my  New  Treasury  Direct 
account? 

(a)  An  attorney-in-fact  who  provides  a 
copy  of  a  durable  power  of  attorney 
granting  him  or  her  the  authority  to 
conduct  New  Treasury  Direct 
transactions  on  behalf  of  the  owner  may 
conduct  transactions  online. 

(b)  An  attorney-in-fact  who  provides  a 
copy  of  a  limited  power  of  attorney  may 
only  conduct  transactions  that  he  or  she 
is  permitted  by  his  or  her  power.  Such 
transactions  will  be  through  an  offline 
process. 

(c)  A  written  copy  of  the  power  of 
attorney  must  be  sent  to  the  address 
provided  in  §  363.5.  We  may  require  any 
additional  evidence  that  we  consider 
necessary  to  support  the  power. 

§  363.34    What  happens  if  an  owner 
becomes  incompetent  after  opening  a  New 
Treasury  Direct  account? 

If  we  receive  written  notice  that  the 
owner  of  a  New  Treasury  Direct  account 
has  become  incompetent,  we  will 
suspend  all  transactions  in  the  account 
imtil  we  establish  the  authority  of 
another  person  to  act  in  his  or  her 
behalf. 

§  363.35    When  is  a  transaction  effective? 

A  transaction  is  effective  when  we 
post  it  to  our  records. 

§  363.36    What  securities  can  I  purchase 
and  hold  in  my  New  Treasury  Direct 
account? 

You  can  purchase  and  hold  eligible 
Treasiuy  securities  in  your  account. 
Initially,  the  only  eligible  securities  will 
be  book-entry  Series  I  savings  bonds. 
We  intend  to  designate  additional 
Treasury  securities  as  eligible  securities 
from  time  to  time. 

§  363.37    How  do  I  purchase  eligible 
Treasury  securities  to  be  held  in  my  New 
Treasury  Direct  account? 

Eligible  Treasury  securities  can  only 
be  purchased  online  through  your  New 
Treasury  Direct  account.  Payment  for 
the  securities  is  made  by  a  debit  to  your 
designated  account  at  a  United  States 
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depositorv  financial  institution  using 
the  ACH  method 

§  363.38    What  happens  if  the  ACH  debit  for 
purchase  of  a  book -entry  Series  I  savings 
bonds  is  returned  by  my  financial 
institution? 

If  vnur  designated  financial 
institution  returns  the  M'.H  debit  for 
payment  of  a  bond,  we  reserve  the  right 
to  reinitiate  the  debit  at  our  option,  and 
to  remove  the  bond  from  your  New 
Treasury  Direct  account  We  are  not 
responsible  for  any  fees  your  financial 
institution  may  charge  relating  to 
returned  .\CH  debits 

§  363.39    Will  I  receive  a  confirmation  of  my 
request  to  purchase  a  Treasury  security? 

.\t  the  time  that  you  submit  a  r«Kjuest 
to  purchase  a  Treasury  security  through 
your  New  Treasury  Direct  account,  we 
will  make  available  a  printable  online 
confirmation  of  your  request  Final 
confirmation  will  occur  when  the 
secuntv  is  issued  into  your  acc:ount 
You  will  not  receive  a  mailed 
confirmation 

§363.40     How  are  payments  of  principal 
and  interest  made? 

You  must  select  a  specific  bank 
account  at  a  United  States  depository 


financial  institution  for  your  payment. 
This  selected  bank  account  may  be  the 
same  one  that  you  designated  as  your 
primary  bank  account  in  your  New 
Treasury  Direct  account,  or  it  may  be  a 
different  bank  account.  We  will  make 
payments  using  the  ACH  method. 

§  363.41     What  happens  if  an  ACH  payment 
of  principal  or  interest  to  my  account  at  a 
financial  institution  is  returned  to  Public 
Debt? 

We  will  notify  you  electronically  of 
the  returned  payment.  We  will  hold 
your  payment  until  you  provide  us  with 
instructions  Returned  payments  will 
not  earn  interest.  We  reserve  the  right  to 
redirect  returned  payments  to  the  bank 
account  at  a  financial  institution  that 
you  have  designated  in  your  New 
Treasury  Direct  account  as  your  primary 
bank  account,  if  that  account  is  different 
from  the  one  that  returned  the  payment 
to  us  We  are  not  responsible  for  any 
fees  your  financial  institution  may 
charge  relating  to  returned  ACH 
payments. 

§  363.42    How  will  my  interest  income  be 
reported  tor  tax  purposes? 

When  you  open  your  New  Treasury 
Direct  account,  you  consent  to  receive 


the  appropriate  tax  reporting  forms  by 
electronic  means.  We  will  notify  you 
when  your  tax  reporting  forms  are 
available.  The  form  will  be  available  in 
printable  form  through  your  New 
Treasury  Direct  account.  If  you 
withdraw  your  consent  to  receive  tax 
reporting  forms  by  electronic  means,  we 
reserve  the  right  to  redeem  any  Series  1 
savings  bonds  held  in  your  account  and 
close  your  account. 

§  363.43    What  are  the  procedures  for 
certifying  my  signature  on  an  offline 
application  for  a  New  Treasury  Direct 
account,  or  on  an  offline  transaction  form? 

(a)  Certification  within  the  United 
States.  For  certifications  within  the 
United  States,  the  certifying  individual 
must  be  authorized  to  bind  his  or  her 
institution  by  his  or  her  acts,  to 
guarantee  signatures  to  assignments  of 
securities,  or  to  certify  assignments  of 
securities  The  following  table  provides 
a  list  of  authorized  certifying 
individuals  and  the  required  evidence 
of  authority.  Members  of  Treasury- 
recognized  signature  guarantee 
programs  are  for  security  transfers  only. 


WtK)  can  certify  signatures  in  the  U  S. 


Evidence  of  certifying  individual's  authority 


(1)  Officers  and  employees  of  dep>ository  institutions 


(2)  Institutions  that  are  members  of  Treasury — recognized  signature 
guarantee  programs  (tor  secunty  transfers  only) 


(3)  Officers  and  employees  of  corporate  central  credit  unions  Federal 
l^nd  Banits,  Federal  Intermediate  Credit  Banl^s  and  Banl<s  for  Co- 
operatives, the  Central  Bank  for  Cooperatives  and  Federal  Home 
Loan  Banl^s 

(4)  Commissioned  or  warrant  officers  of  the  United  States  Armed 
Forces,  for  signatures  executed  Dy  Armed  Forces  personnel,  civilian 
field  empiloyees  and  memtiers  of  their  families 

(5)  A  |udge  or  clerV  of  the  court 

(6)  Other  persons  as  designated  by  the  Commissioner  or  Deputy  Com- 
missioner of  Put>lic  Debt 


(i)  We  require  tfie  institution  s  seal  or  signature  guarantee  stamp 

(ii)  If  the  institution  is  an  authonzed  paying  agent  for  U.S.  Savings 
Borxjs,  we  require  a  legible  impnnt  of  ttie  paying  agent's  stamp. 

We  require  ttie  impnnt  of  the  signature  guarantee  stamp,  i.e  .  the 
STAMP,  SEMP.  or  MSP  stamp  for  memt)ers  of  ttie  Securities  Trans- 
fer Agents  Medallion  Program,  the  Sfocic  Exchanges  Medallion  Pro- 
gram, or  the  New  Yor1<  Stocl<  Exctiar>ge  IfK.  Medallion  Sigruture 
Program 

We  require  the  entity's  seal. 


(I)  We  require  a  statement  that  the  person  executing  fie  assignment  is 
one  wtwse  signature  ttie  officer  is  authorized  to  certify  under  our 
regulations 

(ii)  The  certifying  otfiaal's  ranic  must  be  shown. 

We  require  ttie  seal  of  the  court 

Evidence  is  determined  by  our  procedures 


(bl  Certification  withm  foreign  countries  The  following  table  lists  the  authorized  certifying  individuals  for  foreign  countries 
and  the  required  evidence  of  the  individual  s  authority. 


Who  can  certify  signatures  in  foreign  countnes 


Evidence  of  certifying  individual's  autfiority 


(1)  United  States  diplomatic  or  consular  officials 


(2)  Managers  and  officers  of  foreign  brancfies  of  U  S  depository  insti- 
tutions and  institutions  tfiat  are  members  of  Treasury-recognized  sig- 
nature guarantee  programs  (for  secunty  transfers  only) 


(3)  Notaries  Public  and  other  officers  auttionzed  to  administer  oaths, 
provided  their  authonty  is  certified  by  a  United  States  diplomatic  or 
consular  official 


(i)  We  require  ttie  seal  or  stamp  of  tfie  office 

(ii)  If  ttiere  is  no  seal  or  stamp,  ttien  we  require  certification  by  some 
ottier  authonzed  individual,  under  seal  or  stamp. 

We  require  the  seal  of  ttie  depository  Institution,  or  ttie  Imprint  of  the 
signature  guarantee  stamp,  i  e.,  the  STAMP,  SEMP,  or  N4SP  stamp 
for  members  of  ttie  Securities  Transfer  Agents  Medallion  Program, 
ttie  SXodn  Exchanges  Medallion  Program,  or  ttie  New  York  Stock  Ex- 
change Incorporated  Medallion  Signature  Program. 

(i)  We  require  the  offictai  seal  or  stamp  of  ttie  office. 

(ii)  If  there  is  no  seal  or  stamp,  ttie  position  must  be  certified  by  some 
ottier  auttiorized  individual,  under  seal  or  stamp,  or  otfierwise  proved 
to  our  satisfaction 
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(c)  Duties  and  liabilities  of  certifying 
individuals. 

(1)  The  certifying  individual  must 
first  establish  the  identity  of  the  signer, 

(2)  The  form  must  be  signed  in  the 
presence  of  the  certifying  individual. 

(3)  If  the  certifying  individual  is  not 
an  officer,  the  certifying  individual  must 
insert  the  words  "Authorized 
Signature"  in  the  space  provided  for  the 
title. 

(4)  If  the  certifying  individual  is 
negligent  in  maldng  the  certification,  the 
certifying  individual  and  his  or  her 
organization  are  jointly  and  severally 
liable  for  any  loss  the  United  States  may 
incur  as  a  result  of  the  negligence, 

(d)  Guaranteed  signatures.  (1)  A 
security  or  other  form  requiring 
certification  need  not  be  executed  in  the 
presence  of  a  certifying  individual  if  the 
signature  is  unconditionally  guaranteed 
by  the  certifying  individual.  To 
guarantee  a  signature,  the  certifying 
individual  must  add  a  dated 
endorsement  after  the  signature.  For 
example: 

Signature  guaranteed,  First  National  Bank  of 
Smithville.  Smithville,  NH,  by  A,  B.  Doe, 
President,  dated  1/1/2001, 

(2)  The  certifying  individual  and  his 
or  her  organization  tmconditionally 
guarantee  to  us  that  the  signature  is 
genuine  and  the  signer  had  the  legal 
capacity  to  execute  the  assignment  or 
related  form. 

(e)  Guamnteed  absence  of  a  signature. 
(1)  A  form  requiring  a  certified  signature 
need  not  be  signed  when  a  certifying 
individual  associated  with  a  depository 
financial  institution  places  the 
following  endorsement  on  the  secvuity 
or  the  form: 

Absence  of  signature  by  owner  and  validity 
of  transaction  guaranteed.  Second  State  Bank 
of  Jonesville,  Jonesville,  NC,  by  B.  R,  Butler, 
Vice  President,  dated  11/1/2001, 

(2)  The  endorsement  must  be  dated 
and  the  seal  of  the  institution  must  be 
added. 

(3)  This  form  of  endorsement  is  an 
unconditional  guarantee  to  us  that  the 
institution  is  acting  for  the  signer  under 
proper  authorization. 

(fl  Persons  who  cannot  act  as 
certifying  individuals.  Any  person 
having  an  interest  in  a  secvuity  involved 
in  the  transaction  caimot  act  as  a 
certifying  individual.  However,  an 
authorized  officer  or  employee  of  a 
depository  financial  institution  that  is  a 
member  of  a  Treasury-recognized 
signature  guarantee  program  can  act  as 
a  certifying  individual  for  transfer  of  a 
security  to  the  institution  or  on  behalf 
of  the  institution. 


§§363.44-363.49    [Reserved] 

Subpart  C — Book-Entry  Series  I 
Savings  Bonds 

General 

§  363.50    What  Treasury  securities  does 
this  subpart  cover? 

This  subpart  covers  book-entry  Series 
I  savings  bonds  only.  As  we  designate 
other  securities  as  eligible  to  be  held  in 
New  Treasiuy  Direct,  the  applicable 
terms  and  conditions  will  be  set  forth  in 
separate  subparts.  The  offering  of  Series 
I  savings  bonds  is  contained  in  part  359. 

§  363.51    Who  may  purchase  and  hold  a 
book-entry  Series  I  savings  bonds? 

(a)  A  New  Treasury  Direct  account 
holder  may  purchase  and  hold  bonds 
through  his  or  her  account. 

(b)  Bonds  may  not  be  purchased 
through  the  account  of  a  minor. 

(c)  We  do  not  permit  a  legally 
incompetent  person  to  purchase  savings 
bonds  once  we  have  been  provided  with 
an  acceptable  court  order  determining 
incompetency, 

(d)  We  do  not  permit  a  legal 
representative  or  a  legal  guardian  to 
piuchase  savings  bonds  on  behalf  of  the 
estate  of  a  decedent  or  an  incompetent 
person. 

§  363.52    What  amount  of  book-entry 
Series  I  savings  bonds  may  I  purchase  in 
one  year? 

(a)  Purchase  limitation.  The  amount 
of  bonds  that  you  may  piuchase  in  any 
calendar  year  is  limited  to  $30,000  per 
accoimt. 

(b)  Computation  of  amount  for  gifts. 
Bonds  purchased  or  transferred  as  gifts 
will  be  included  in  the  computation  of 
the  purchase  limitation  for  the  account 
of  the  recipient  for  the  year  in  which  the 
bonds  are  delivered  to  the  recipient. 

§  363.53    What  is  the  minimum  amount  of 
book-entry  Series  I  savings  t>onds  that  I 
may  purchase  in  any  transaction? 

Each  bond  purchase  must  be  in  a 
_  minimum  amount  of  $25,  with 
additional  one-cent  increments  above 
that  amount,  in  any  one  transaction.  For 
example,  a  purchase  may  be  $25,00, 
$25.01,  $25,02,  or  $25.03,  and  so  forth. 

§  363.54  What  is  the  minimum  amount  of 
a  book-entry  Series  I  savings  bonds  that  I 
must  hold  in  my  account? 

Each  bond  held  in  your  account  must 
have  a  redemption  value  of  at  least  $25. 
If  you  request  a  transaction  that  would 
reduce  the  remaining  redemption  value 
of  the  bond  to  an  amount  less  than  $25, 
we  will  not  permit  the  transaction  to 
occur. 


§  363.55    IMay  I  transfer  my  book-entry 
savings  bonds  to  another  person? 

(a)  You  may  transfer  a  bond  or  a 
portion  of  a  bond  to  the  New  Treasury 
Direct  account  of  another  individual  as 
a  gift,  or  in  response  to  a  final  judgment. 
court  order,  a  divorce  decree,  or 
property  settlement  agreement.  You 
must  certify  online  that  the  transfer  is  a 
gift  or  a  specified  exception. 

(b)  We  do  not  permit  the  transfer  of 
Series  I  savings  bonds  for  consideration, 
unless  it  is  an  exception  specified  in 
paragraph  (a)  of  this  section. 

(c)  The  bond  will  be  transferred  in  the 
single  owner  form  >  f  registration. 

(d)  We  reserve  tl     right  to  limit  the 
transferability  of  Series  I  savings  bonds 
at  any  time  by  amendment  to  these 
regulations. 

§  363.56    What  is  the  minimum  amount  of 
book-entry  Series  I  savings  bonds  that  I 
may  transfer  in  any  one  transaction? 

Each  transfer  must  be  in  a  minimum 
amount  of  $25  redemption  value,  with 
additional  one-cept  increments  above 
that  amount,  in  any  one  transaction.  For 
example,  you  may  transfer  $25.00, 
$25,01,  $25.02,  or  $25,03,  and  so  forth 
Transfers  will  be  comprised  of  principal 
and  proportionate  interest. 

§  363.57    What  Is  the  minimum  amount  of 
book-entry  Series  I  savings  bonds  that  I 
may  redeem  in  any  one  transaction? 

Each  redemption  must  be  in  a 
minimum  amount  of  $25  redemption 
value,  with  additional  one-cent 
increments  above  that  amount,  in  any 
one  transaction.  For  example,  you  may 
redeem  $25.00,  $25.01 ,  $25.02,  or 
$25.03,  and  so  forth.  Redemptions  will 
be  comprised  of  principal  and 
proportionate  interest. 

§  363.58    IMay  book-entry  Series  I  savings 
bonds  be  pledged  or  used  as  collateral? 

Bonds  may  not  be  pledged  or  used  as 
collateral  for  the  performance  of  an 
obligation, 

§§363.59-363.64    [Reserved] 

Registration 

§  363.65    What  do  I  need  to  know  about  the 
registration  of  book-entry  Series  I  savings 
tionds? 

(a)  Registration  must  express  the 
actual  ownership  of,  and  interest  in,  the 
bond.  Registration  conclusively 
establishes  ownership  of  a  bond. 

(b)  You  must  provide  a  last  name  and 
a  first  name  for  each  individual 
included  in  the  registration. 

(c)  You  must  provide  the  valid  social 
security  number  of  the  owner  of  the 
bond. 
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§  363.66  What  forms  of  registration  are 
available  for  book-entry  Series  I  savings 
bonds? 

The  forms  of  regi.stration  available  are 
single  owner,  owner  with  beneficiary, 
primary'  owner  with  secondary  owner, 
and  several  special  forms  of  registration 

§  363.67    What  do  I  need  to  know  about  the 
single  owner  form  of  registration? 

(a)  An  individual  is  the  single  owner 
of  the  bond. 

(b)  A  single  owner  may  add  a 
beneficiary'  or  secondary  owner 

(c)  A  single  owner  may  conduct 
online  transactions  on  bonds  held  in  his 
or  her  account. 

(d)  Upon  the  death  of  the  single 
owner,  his  or  her  estate  is  entitled  to  the 
bond.  In  determining  entitlement,  the 
law  of  the  decedent's  domicile  will  be 
followed 

(e)  Registration  example:  "John  Doe. 
SSN  123-45-6789  •■ 

§  363.68    What  do  I  need  I  need  to  know 
atXHJt  the  owner  with  beneficiary  forrr 
registration? 

(a)  The  purchaser  must  be  named  as 
the  owner  with  another  individual  as 
beneficiary'. 

(b)  The  owner  may  remove  or  change 
the  beneficiary  without  the  consent  of 
the  beneficiary' 

(c)  The  owner  may  conduct  online 
transactions  on  bonds  held  in  his  or  her 
account  without  the  consent  of  the 
beneficiary. 

(d)  The  beneficiary'  has  no  ownership 
rights  to  the  bond  during  the  owner's 
lifetime.  Upon  the  death  of  the  owner, 
the  beneficiary  is  the  absolute  owner  of 
the  bond,  despite  any  attempted 
testamentary  disposition  by  the  owner 
or  any  state  law  to  the  contrary' 

(e)  If  the  beneficiary  does  not  survive 
the  owner,  the  bond  belongs  to  the 
estate  of  the  owner. 

(f)  If  both  the  owner  and  the 
beneficiary'  die  under  conditions  where 
it  cannot  be  established,  either  by 
presumption  of  law  or  otherwise,  which 
one  died  first,  the  bond  is  the  property 
of  the  estate  of  the  owner. 

(g)  In  order  for  the  beneficiary  to 
obtain  the  bond  or  the  bond  proceeds 
after  the  death  of  the  owner,  the 
beneficiary  must  provide  proof  of  death 
of  the  owner.  If  the  beneficiary  has  a 
New  Treasury  Direct  account,  the  bond 
will  be  transferred  to  that  account.  If  the 
beneficiary  does  not  have  an  account,  he 
or  she  may  establish  an  account  or 
request  redemption.  If  the  beneficiary 
requests  redemption,  he  or  she  must 
provide  ACH  instructions  for  the 
payment. 

fh)  Registration  example:  "|ohn  Doe. 
SSN  123-45-6789  POD  (payable  on 
death  to)  lane  Doe.  SSN  987-65-4321." 


§  363.69    What  do  I  need  to  know  about  the 
primary  owner  with  secondary  owner  form 
of  registration? 

(a)  The  purchaser  must  be  named  in 
the  registration  as  the  primary  owner. 

(b)  "The  primary  owner  holds  the 
bonds  in  his  or  her  account  and  may 
view  or  conduct  online  transactions  in 
the  bonds. 

(c)  The  primary  owner  may  remove 
the  secondary  owner  w^ithout  the 
consent  of  the  secondary  owner. 

(d)  The  secondary  owner  has  no  rights 
to  view  or  conduct  transactions  in  any 
bond  unless  the  primary  owner  gives 
the  secondary  owner  these  rights. 

(e)  The  primary  owner  may  give  the 
secondary  owner  the  right  to  view  any 
bond  or  rights  to  view  and  redeem  any 
bond,  online  from  the  account  of  the 
secondary  owner. 

(f)  Once  the  right  to  conduct 
transactions  in  a  bond  has  been  given  to 
the  secondary  owner,  the  primary  owner 
may  view  and  conduct  transactions  in 
the  bond  from  his  or  her  account,  and 
the  secondary  owner  may  view  and 
redeem  the  bond  using  his  or  her  own 
account. 

Ig)  The  primary  owner  may  revoke 
any  rights  previously  given  to  the 
secondary  owner  at  any  time. 

(h)  Upon  the  death  of  either  the 
primary  or  secondary  owner,  the 
survivor  is  the  absolute  owner  of  the 
bond,  despite  any  attempted 
testamentary  disposition  or  any  state 
law  to  the  contrary. 

(i)  If  both  the  primary  and  the 
secondary  owner  die  under  conditions 
where  it  cannot  be  established,  either  by 
presumption  of  law  or  otherwise,  which 
ime  died  first,  the  bond  is  the  property 
of  the  estate  of  the  primary  owner. 

(j)  In  order  for  the  secondary  owner  to 
obtain  the  bond  or  the  bond  proceeds 
after  the  death  of  the  owner,  the 
sei:ondary  owner  must  provide  proof  of 
death  of  the  owner.  If  the  secondary 
owner  has  a  New  Treasury  Direct 
at:count.  the  bond  will  be  transferred  to 
that  account.  If  the  secondary  owner 
does  not  have  an  account,  he  or  she  may 
establish  an  account  or  request 
redemption.  If  the  secondary  owner 
requests  redemption,  he  or  she  must 
provide  ACH  instructions. 

(k)  Registration  example;  "John  Doe. 
SSN  123^5-6789  with  Joseph  Doe. 
SSN  987-65-4321." 

§  363.70    What  are  special  forms  of 
registration? 

(a)  Special  forms  of  registration  are 
used  when  a  legal  guardian  or 
representative  is  appointed  by  a  court  to 
handle  the  affairs  of  a  decedent  or  an 
incompetent  individual. 

(b)  Special  forms  of  registration  are 
not  permitted  on  original  issue. 


(c)  Bonds  registered  in  this  form  may 
be  held  in  the  New  Treasury  Direct 
account  of  the  legal  guardian  or 
representative. 

§  363.71     What  special  forms  of  registration 
are  permitted? 

(a)  Legal  guardian  of  the  estate  of  an 
incompetent  individual.  A  court- 
appointed  legal  guardian  may  hold 
bonds  on  behalf  of  an  incompetent 
individual. 

(b)  Legal  representative  of  the  estate 
of  a  decedent.  A  court-appointed  legal 
representative  of  the  estate  of  a  decedent 
may  hold  bonds  on  behalf  of  the  estate. 

(c)  General  rule.  Bonds  registered  in 
the  name  of  a  legal  guardian  of  an 
incompetent  person  or  legal 
representative  of  an  estate  will  be  held 
in  the  New  Treasury  Direct  account  of 
the  legal  guardian  or  legal 
representative. 

§§363.72-363.79    [Reserved] 

Minors 

§363.80    May  a  minor  purchase  book-entry 
Series  I  savings  bonds? 

We  do  not  permit  a  minor  to  purchase 
bonds. 

§  363.81     May  book-entry  Series  I  savings 
bonds  be  purchased  for  a  minor  as  a  gift? 

A  New  Treasury  Direct  account  owner 
may  purchase  bonds  as  a  gift  with  a 
minor  as  the  recipient. 

§  363.82    May  an  account  owner  deliver  a 
book-entry  Series  I  savings  bonds 
purchased  as  a  gift  to  a  minor? 

An  account  owner  may  deliver  a  bond 
purchased  as  a  gift  to  the  New  Treasury 
Direct  account  of  the  recipient  who  is  a 
minor. 

§  363.83    May  an  account  owner  transfer  a 
book-«ntry  Series  I  savings  bonds  to  a 
minor? 

An  account  owner  may  transfer  a 
bond  to  a  minor  as  a  gift  or  pursuant  to 
one  of  the  specified  exceptions  in 
§  363.55(a). 

§  363.84    [Reserved] 

Incompetent  Person 

§  363.85    May  Series  I  savings  bonds  be 
registered  in  the  name  of  an  incompetent 
person  for  whom  a  legal  guardian  has  been 
appointed? 

(a)  If  a  person  owning  bonds  becomes 
incompetent,  and  there  is  a  legally 
qualified  guardian,  the  bonds  must  be 
registered  in  the  name  of  the  guardian. 

(b)  We  will  require  satisfactory 
evidence  of  appointment. 

(c)  Registration  will  be  as  follows: 
•John  Doe,  SSN  123-45-6789.  Legal 

Guardian  of  the  estate  of  James  Doe,  an 
incompetent,  SSN  987-65-4321." 
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§§363.86-363.89    [RMarvad] 

Deceased  Owners 

§  363.90    What  happens  when  a  New 
Treasury  Direct  account  owner  dies  and  his 
or  her  estate  Is  entitled  to  Series  I  savings 
bonds  held  In  the  account? 

(a)  Estate  is  being  administered.  (1) 
We  will  require  appropriate  proof  of 
appointment  for  the  legal  representative 
of  the  estate.  Letters  of  appointment 
must  be  dated  v\dthin  six  months  of 
submission,  unless  the  appointment  was 
made  within  one  year  before 
submission. 

(2)  The  bonds  will  be  registered  in  the 
following  form:  "John  Doe,  SSN  123- 
45-6789,  Legal  Representative  of  the 
estate  of  James  Doe,  deceased,  SSN  987- 
65-4321." 

(3)  The  bonds  may  be  held  in  the  New 
Treasury  Direct  account  of  the  legal 
representative. 

(4)  The  legal  representative  of  the 
estate  may  request  payment  of  bonds  to 
the  estate  or  to  the  person(s)  entitled,  or 
may  have  the  bonds  transferred  to  the 
New  Treasury  Direct  account(s)  of  the 
person(s)  entitled. 

(5)  The  legal  representative  of  the 
estate  may  not  purchase  bonds  on  behalf 
of  the  estate. 

(6)  If  payment  is  requested,  we  will 
require  ACH  instructions. 

(b)  Estate  has  been  settled  previously. 
If  the  estate  has  been  previously  settled 
through  judicial  proceedings,  the 
person{s)  entitled  may  request  payment 
of  bonds  or  may  have  the  bonds 
transferred  to  the  New  Treasury  Direct 
account  of  the  person(s)  entitled.  If 
payment  is  requested,  we  will  require 
ACH  instructions.  We  will  require  a 
certified  copy  of  the  court-approved 
final  accounting  for  the  estate,  the 
court's  decree  of  distribution,  or  other 
appropriate  evidence. 

(c)  Summary  administration 
procedures.  If  there  is  no  formal 
administration  and  no  representative  of 
the  estate  is  to  be  appointed,  the 
person(s)  entitled  imder  state  law 
siunmary  or  small  estates  procedures 
may  request  payment  of  bonds  or  may 
have  the  bonds  transferred  to  the  New 
Treasury  Direct  accoimt{s)  of  the 
person(s)  entitled.  We  will  require 
appropriate  evidence.  If  payment  is 
requested,  we  will  require  ACH 
instructions. 

(d)  Survivors'  order  of  precedence  for 
payment  or  transfer.  If  there  has  been  no 
administration,  no  administration  is 
contemplated,  no  sxmmiary  or  small 
estate  procedures  have  been  used,  and 
the  redemption  value  of  the  bonds  is 


$100,000  or  less, 2  then  bonds  may  be 
paid  or  transferred  to  the  persons  named 
in  the  following  order  of  precedence: 

(1)  There  is  a  siu-viving  spouse  and  no 
surviving  child  or  descendant  of  a 
deceased  child:  to  the  surviving  spouse. 

(2)  There  is  a  surviving  spouse  and  a 
child  or  children  of  the  decedent,  or 
descendants  of  deceased  children:  one- 
half  to  the  surviving  spouse  and  one- 
half  to  the  child  or  children  of  the 
decedent,  and  the  descendants  of 
deceased  children,  by  representation,  or 
by  agreement  of  all  persons  entitled  in 
this  class; 

(3)  There  is  no  surviving  spouse  and 
there  is  a  svu^fiving  child  or  descendant 
of  deceased  children:  to  the  child  or 
children  of  the  decedent,  and  the 
descendants  of  deceased  children,  by 
representation, 

(4)  There  are  no  surviving  spouse,  no 
surviving  child,  and  no  surviving 
descendants  of  deceased  children:  to  the 
parents  of  the  decedent,  one-half  to 
each,  or  in  full  to  the  survivor. 

(5)  There  are  no  surviving  spouse,  no 
svuviving  child  or  surviving 
descendants  of  deceased  children,  and 
no  surviving  parents:  to  the  brothers  and 
sisters  and  descendants  of  deceased 
brothers  and  sisters  by  representation. 

(6)  There  are  no  surviving  spouse,  no 
surviving  child  or  siuviving 
descendants  of  deceased  children,  no 
surviving  parents,  and  no  brothers  or 
sisters  or  descendants  of  deceased 
brothers  and  sisters:  to  other  next  of  kin, 
as  determined  by  the  laws  of  the 
decedent's  domicile  at  the  time  of  death, 

(7)  There  are  no  surviving  spouse,  no 
surviving  child  or  surviving 
descendants  of  deceased  children,  no 
surviving  parents,  no  brothers  or  sisters 
or  descendants  of  deceased  brothers  and 
sisters,  and  no  next  of  kin,  as 
determined  by  the  laws  of  the 
decedent's  domicile  at  the  time  of  death: 
to  persons  related  to  the  decedent  by 
marriage,  i.e.,  heirs  of  a  spouse  of  the 
last  decedent  where  the  spouse 
predeceased  that  registrant. 

(8)  There  are  no  surviving  spouse,  no 
surviving  child  or  surviving 
descendants  of  deceased  children,  no 
surviving  parents,  no  brothers  or  sisters 
or  descendants  of  deceased  brothers  and 
sisters,  no  next  of  kin,  as  determined  by 
the  laws  of  the  decedent's  domicile  at 
the  time  of  death,  and  no  persons 
related  to  the  decedent  by  marriage:  to 
the  person  who  paid  the  burial  and 
funeral  expenses,  or  a  creditor  of  the 
decedent's  estate,  but  payment  may  be 
made  only  to  the  extent  that  the  person 


2  We  require  estates  with  bonds  over  $100,000 
redemption  value  to  be  administered. 


has  not  been  reimbursed.  Transfers  are 
not  permitted. 

(9)  Escheat  according  to  the 
applicable  state  law. 

(e)  When  we  make  payments  or 
transfers  according  to  paragraph  (d)  of 
this  section,  we  will  make  the  payments 
by  the  ACH  method  to  either  a  person 
individually,  or  individually  and  on 
behalf  of  all  other  persons  entitled.  We 
will  require  ACH  instructions  for 
payment.  A  person  who  receives 
payment  of  bond  proceeds  individually 
and  on  behalf  of  others  agrees  to  make 
distribution  of  the  proceeds  to  the  other 
persons  entitled  by  the  law  of  the 
decedent's  domicile.  The  provisions  of 
this  section  are  for  our  convenience  and 
do  not  determine  ownership  of  the 
bonds  or  their  proceeds.  We  may  rely  on 
information  provided  by  the  person  who 
requests  paymer   or  transfer,  and  are 
not  liable  for  ar     action  taken  in 
reliance  on  thi  .aformation  furnished. 

§§  363.91  -363.94     [Reserved] 

Gifts 

§  363.95    How  may  I  give  a  book-entry 
Series  I  savings  t>onds  as  a  gift? 

You  may  give  a  book-entry  Series  I 
savings  bonds  as  a  gift  in  two  ways: 

(a)  You  may  purchase  a  bond  online 
as  a  gift;  or 

(b)  You  may  transfer  a  bond  that  you 
own  to  another  person  as  a  gift  with 
immediate  delivery. 

§  363.96    What  do  I  need  to  know  if  I 
Initially  purchase  a  bond  as  a  gift? 

(a)  The  gift  bond  will  be  registered  in 
the  name  of  the  recipient(s).  The 
registration  is  irrevocable  with  regard  to 
the  owner  named  on  the  gift  bond. 

(b)  You  must  provide  the  SSN  of  the 
recipient. 

(cj  You  may  deliver  the  bond  upon 
purchase,  or  you  may  hold  the  bond  in 
your  New  Treasury  Direct  account  until 
you  are  ready  to  deliver  the  bond  to  the 
owner  named  on  the  gift  bond. 

(d)  If  the  purchaser  dies  before 
delivering  a  gift  bond  to  the  recipient, 
the  bond  belongs  to  the  owner  named 
on  the  gift  bond,  notwithstanding  any 
testamentary  attempts  to  the  contrary  by 
the  purchaser,  or  any  state  law  to  the 
contrary.  We  will  hold  the  bond  until 
we  receive  instructions  from  the  owner 
named  on  the  gift  bond. 

(e)  When  the  gift  bond  is  delivered,  it 
will  be  delivered  in  the  single  owner 
form  of  registration  to  the  owner  named 
on  the  gift  bond. 

§  363.97    What  do  I  need  to  know  If  I 
transfer  a  book-entry  Series  I  savings 
bonds  to  another  person  as  a  gift? 

(a)  You  must  certify  online  that  the 
transfer  is  a  gift. 
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(b)  You  must  provide  the  SSN  of  the 
recipient. 

(c)  Once  the  transfer  is  made,  the  gift 
is  irrevocable. 

(d)  The  bond  will  be  transferred  in  the 
single  owner  form  of  registration  to  the 
recipient 

§363.98    [Reserved] 

§  363.99    What  is  the  minimum  amount  of 
a  bond  that  I  may  transfer  or  deliver  as  a 
gift  in  any  one  transaction? 

You  may  transfer  or  deliver  gift  bonds 
in  any  one-cent  increment  value  equal 
to  or  greater  than  S25.00  redemption 
value.  For  example,  you  mav  deliver  a 
gift  bond  with  a  redemption  value  of 
S25  00,  S25.01,  S23.02,  and  so  forth.  If 
the  bond  was  held  in  your  account  prior 
to  deliverv  to  the  recipient  for  a  period 
of  time  and  has  accrued  interest,  the 
delivery  will  include  principal  and 
proportionate  interest. 

§§  363.1 00-363.1 04    [Reserved] 
Transactions 

§  363. 1 05    Who  has  the  right  to  conduct 
transactions  in  book-entry  Series  I  savings 
bonds? 

(a)  Single  owner  form  of  registration. 
A  single  owner  can  conduct  transactions 
in  bonds  held  in  his  or  her  New 
Treasury  Direct  account. 

(b)  Owner  with  benefician'  form  of 
registration.  The  owner  can  conduct 
transactions  in  bonds  held  in  his  or  her 
New  Treasury  Direct  account.  The 
beneficiary  has  no  rights  during  the 
lifetime  of  the  owner  and  therefore 
cannot  conduct  transactions  in  the 
bonds. 

(c)  Primary  Owner  with  secondary 
owner  form  of  registration.  The  primarv 
owner  can  conduct  transactions  in 
bonds  held  in  his  or  her  New  Treasury 
Direct  account.  The  secondary  owner 
can  redeem  bonds  using  his  or  her  New 
Treasury  Direct  account  providing  the 
primary  owner  has  given  the  secondary 
owner  that  right,  and  has  not  revoked 
that  right. 

(d)  Legal  guardian  of  an  incompetent 
form  of  registration.  A  legal  guardian  or 
other  court-appointed  representative  of 
an  incompetent  can  conduct 
transactions  in  bonds  belonging  to  the 
incompetent  consistent  with  the 
authority  of  the  legal  guardian. 

(e)  Legal  representative  of  an  estate  A 
legal  representative  of  an  estate  can 
conduct  transactions  in  bonds  belonging 
to  the  estate  consistent  with  the 
authority  of  the  legal  representative. 

§  363.106    How  are  online  transactions 
conducted  in  Series  I  savings  t>onds? 

We  will  provide  online  forms, 
including  instructions,  for  transactions. 


§  363.107    Does  Public  Debt  reserve  thie 
right  to  require  that  any  transaction  t>e 
conducted  offline? 

We  reserve  the  right  to  require  any 
transaction  to  be  conducted  offline 
using  an  approved  form.  Signatures  on 
offline  transactions  must  be  certified  or 
guaranteed  as  provided  in  instructions 
in  «i:^B3.43. 

§§363.108-363.109    [Reserved] 

ludicial  and  Administrative 
Proceedings 

§  363.1 10    Will  Public  Debt  recognize  a 
court  order  that  attempts  to  defeat  the 
survivorship  rights  of  a  tieneficiary, 
secondary  owner,  or  recipient  of  an 
undelivered  gift  bond? 

We  will  not  recognize  a  judicial 
determination  that  attempts  to  defeat  or 
impair  the  rights  of  survivorship  of  a 
beneficiary,  secondary  owner,  or 
recipient  of  an  undelivered  gift  bond, 
after  the  death  of  the  owner  or  primary 
owner. 

§  363.1 1 1     Will  Public  Debt  accept  notice  of 
an  adverse  claim  or  notice  of  pending 
judicial  proceedings  involving  book-entry 
Series  I  savings  bonds? 

We  are  not  subject  to  and  will  not 
accept  a  notice  of  an  adverse  claim  or 
notice  of  pending  judicial  proceedings 
involving  book-entry  Series  I  savings 
bonds. 

§363.112     Is  Public  Debt  a  proper  party  in 
a  judicial  proceeding  involving  competing 
claims  to  a  t>ook-entry  Series  I  savings 
bonds? 

Treasury.  Public  Debt,  and  the  Federal 
Reserve  Banks  are  not  proper 
defendants  in  a  judicial  proceeding 
involving  competing  claims  to  a  book- 
entry  Series  I  savings  bonds. 

§  363.1 1 3    Will  Public  Debt  pay  or  transfer 
book-entry  Series  I  savings  bonds  pursuant 
to  an  order  in  a  divorce  proceeding? 

We  will  pay  or  transfer  bonds 
pursuant  to  a  divorce  decree  that  either 
disposes  of  savings  bonds  or  ratifies  a 
property  settlement  agreement 
disposing  of  bonds.  The  owner  (as 
defined  in  §  363.6)  of  the  bonds  must  be 
a  party  to  the  proceedings.  If  the  divorce 
decree  does  not  set  out  the  terms  of  the 
property  settlement  agreement,  we  will 
require  a  certified  copy  of  the 
agreement. 

§363.114    Will  Public  Debt  recognize  a 
court  order? 

We  will  recognize  a  final  order 
entered  by  a  court  that  affects 
ownership  rights  in  a  Series  I  book-entry 
savings  bonds  only  to  the  extent  that  the 
order  is  consistent  with  the  provisions 
of  this  part.  The  owner  (as  defined  in 
§  363.6)  of  the  bond  must  be  a  party  to 


the  proceedings.  We  will  require  a 
certified  copy  of  the  court  order. 

§  363.1 15    Will  Public  Debt  pay  a  savings 
bonds  pursuant  to  a  levy? 

We  will  pay  a  savings  bonds  pursuant 
to  a  valid  levy  to  satisfy  a  money 
judgment  against  the  owner  (as  defined 
in  §  363.6)  of  the  bond.  Payment  will  be 
made  only  to  the  extent  necessary  to 
satisfy  the  money  judgment. 

§363.116    Will  Public  Debt  pay  a  bond  to 
the  Internal  Revenue  Service  (IRS)  pursuant 
to  a  levy? 

We  will  honor  an  IRS  administrative 
levy  under  §  6331  of  the  Internal 
Revenue  Code  with  respect  to  the  owner 
(as  defined  in  §  363.6). 

§363.117    Will  Public  Debt  pay  a  bond  to  a 
trustee  in  bankruptcy  or  similar  court 
officer? 

We  will  pay  a  savings  bonds  to  a 
trustee  in  bankruptcy,  a  receiver  of  an 
insolvent's  estate,  a  receiver  in  equity, 
or  a  similar  court  officer,  if  the  original 
court  order  is  against  the  owner  (as 
defined  in  §363.6). 

§  363.1 18    What  evidence  is  required  to 
establish  the  validity  of  judicial 
proceedings? 

(a)  We  require  certified  copies  of  the 
final  judgment,  decree,  or  court  order, 
and  any  necessary  supplementary 
proceedings. 

(b)  A  request  for  payment  by  a  trustee 
in  bankruptcy  or  a  receiver  of  an 
insolvent's  estate  must  be  supported  by 
evidence  of  appointment  and 
qualification. 

(c)  A  request  for  payment  by  a 
receiver  in  equity  or  a  similar  court 
officer  (other  than  a  receiver  of  an 
insolvent's  estate),  must  be  supported 
by  a  copy  of  an  order  that  authorizes  the 
redemption  of  the  bond. 

§363.119    Will  Public  Debt  pay  a  bond 
pursuant  to  a  forfeiture  proceeding? 

(a)  General  Bonds  will  be  paid 
pursuant  to  a  judicial  or  administrative 
forfeiture  made  by  a  Federal  agency.  We 
will  rely  exclusively  upon  the 
information  provided  by  the  Federal 
forfeiting  agency  and  will  not  make  any 
independent  evaluation  of  the  validity 
of  the  forfeiture  order,  the  request  for 
payment,  or  the  authority  of  the 
individual  signing  the  request  for 
payment.  The  amount  paid  is  limited  to 
the  redemption  value  of  the  savings 
bonds  as  of  the  date  of  forfeiture.  All 
inquiries  or  claims  from  the  previous 
owner  will  be  referred  to  the  forfeiting 
agency. 

(b)  Definition  of  special  terms  relating 
to  forfeitures. 

Contact  point  means  the  individual 
designated  by  the  Federal  investigative 
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agency,  United  States  Attorney's  Office, 
or  forfeiting  agency,  to  receive  referrals 
from  Public  Debt,  using  Public  Debt 
Form  1522. 

Forfeiting  agency  means  the  federal 
law  enforcement  agency  responsible  for 
the  forfeiture. 

Forfeiture  means  the  process  by 
which  property  may  be  forfeited  by  a 
federal  agency.  Administrative  forfeiture 
is  forfeiture  by  a  federal  agency  without 
judicial  proceedings;  judicial  forfeiture 
is  a  forfeiture  through  either  a  civil  or 
criminal  proceeding  in  a  United  States 
District  Court  resulting  in  a  final 
judgment  and  order  of  forfeiture. 

Public  Debt  Form  1522  (PD  1522)  is 
the  form  on  which  written  notification 
of  the  forfeiture  is  provided  by  the 
forfeiting  agency  to  Public  Debt. 

(c)  Procedures  for  a  forfeiting  agency 
to  request  forfeiture  of  Treasury 
securities.  A  forfeiting  agency  must 
request  forfeiture  on  PD  1522.  An 
individual  authorized  by  the  forfeiting 
agency  must  sign  the  form.  The 
completed  PD  1522  must  be  mailed  to 
the  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt,  Parkersburg,  WV 
26106-1328. 

(d)  Public  Debt  procedures  upon 
receipt  ofPD  1522.  (1)  Upon  receipt  and 
review  of  the  Public  Debt  Form  1522, 
we  will  make  payment  to  the  forfeiture 
fund  specified  on  the  form.  We  will 
record  the  forfeiture,  the  forfeiture  fund 
into  which  the  proceeds  were  paid,  the 
contact  point,  and  any  related 
information. 

(2)  We  vdll  rely  exclusively  upon  the 
information  provided  by  the  Federal 
agency  and  will  not  make  any 
independent  evaluation  of  the  validity 
of  the  forfeiture  order,  the  request  for 
payment,  or  the  authority  of  the 


individual  signing  the  request  for 
pajonent. 

(e)  Amount  paid  on  a  forfeiture.  The 
amount  we  will  pay  on  a  forfeiture  is 
limited  to  the  redemption  value  of  the 
savings  bonds  as  of  the  date  of 
forfeiture. 

(f)  Inquiries  from  previous  owners  of 
forfeited  Treasury  securities. 

(1)  We  will  refer  all  inquiries  from  the 
previous  owner,  including  requests  for 
payment,  reissue,  or  applications  for 
relief,  to  the  contact  point. 

(2)  We  will  tell  the  person  who 
inquired  that  we  referred  his  or  her 
inquiry  to  the  contact  point. 

(3)  We  will  not  investigate  the 
inquiry. 

(4)  We  will  defer  to  the  forfeiting 
agency's  determination  of  the 
appropriate  course  of  action,  including 
setdement  where  appropriate. 

(5)  Any  settlement  will  be  paid  from 
the  forfeiture  fund  into  which  the 
proceeds  were  deposited. 

§§363.120-363.124    [Reserved] 

Payment 

§363.125    How  is  payment  made  on  a 
book-entry  Series  I  savings  t>ond8? 

We  will  make  payment  by  the  ACH 
method  to  the  designated  account  at  a 
United  States  depository  financial 
institution. 

§363.126    Under  what  circumstances  will 
payment  be  made? 

We  will  make  payment: 

(a)  Upon  your  request  for  redemption 
prior  to  matmity; 

(b)  When  the  bond  reaches  final 
maturity;  and 

(c)  If  a  person  who  becomes  entitled 
to  the  bond  is  unable,  unwilling  or 


ineligible  to  open  a  New  Treasury  Direct 
account. 

§§363.127-363.129    [Reserved] 
Subparts  C  through  E  [Reserved] 

Subpart  F  Miscellaneous 

§363.175    May  Public  Debt  waive  these 
regulations? 

We  may  waive  or  modify  any 
provision  of  the  regulations  in  this  part. 
We  may  do  so  in  any  particular  case  or 
class  of  cases  for  the  convenience  of  the 
United  States  or  in  order  to  relieve  any 
person  or  persons  of  unnecessary 
hardship: 

(a)  If  the  waiver  would  not  be 
inconsistent  with  law  or  equity; 

(b)  If  the  waiver  does  not  impair  any 
material  existing  rights;  and 

(c)  If  we  are  satisfied  that  the  waiver 
would  not  subject  the  United  States  to 
any  substantial  expense  or  liability. 

§363.176    Can  I  be  required  to  provide 
additional  evidence  to  support  a 
transaction? 

We  may  require  additional  evidence 
and/or  a  bond  of  indemnity,  with  or 
without  surety,  in  any  case  where  we 
determine  it  necessary  to  protect  the 
interests  of  the  United  States. 

§363.177    Itfay  Public  Debt  amend  or 
supplement  ttwse  regulations? 

We  may  amend,  revise,  or  supplement 
these  regulations  at  any  time. 

Dated:  October  11.  2002 
Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

IFRDoc.  02-26406  Filed  10-11-02:  1:50  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docltet  No.  000410097-2225-06] 

[RIN0660-ZA11] 

Public  Telecommunications  Facilities 
Program:  Closing  Date 

AGENCY:  National  Tek'communicatinns 

and  Information  Administration  (NTIAJ. 

Commerce. 

ACTION:  Notice  of  Closing  Date  for 

Solicitation  of  Television  Applications. 


SUMMARY:  Subject  to  the  availabilitv  of 
fiscal  year  (FY)  2003  hinds,  the  National 
Telecommunications  and  Information 
Administration  (NTIA).  US 
Department  of  Commerce,  announces 
the  solicitation  of  applications  for 
planning  and  construction  grants  for 
public  television  facilities  under  the 
Public  Telecommunications  Facilities 
Program  (PTFP). 

DATES:  Pursuant  to  15  CFR  2301.8(b). 
the  NTIA  Administrator  hereby 
establishes  the  following  closing  date 
for  the  filing  of  television  applications 
for  PTFP  grants.  The  closing  date 
selected  for  the  submission  of  all 
television  applications  for  FY  2003  is 
Tuesday.  November  19,  2002. 
Applications  must  be  received  prior  to 
6  p.m.  Tuesday.  November  19,  2002. 
Applications  submitted  by  facsimile  or 
electronic  means  are  not  acceptable 
ADDRESSES:  Application  materials  may 
be  obtained  electronically  via  the 
Internet  (http://www.ntia.doc.gov/ptfp). 
To  obtain  a  printed  application  package, 
submit  completed  applications,  or  send 
any  other  correspondence,  write  to; 
NTIA/PTFP.  Room  H-4625,  US 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW  .  Washington. 
IX:  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Cooperman.  Director,  Public 
Broadcasting  Division,  telephone:  (202) 
482-5802;  fax;  (202) 482-2156 
Information  about  the  PTFP  can  also  be 
obtained  electronically  via  the  Internet 
(http://www.ntia.doc.gov/ptfp]. 
SUPPLEMENTARY  INFORMATK>N: 

I.  Closing  Date 

In  order  to  assist  as  many  public 
television  stations  as  possible  in 
meeting  the  Federal  Communications 
Commission  (FCC)  May  2003  deadline 
to  begin  digital  broadcasting,  NTIA 
announces  that  all  television  applicants 
for  matching  grants  under  the  PTFP 
must  file  their  applications  on  or  before 
6  p.m..  Tuesday,  November  19,  2002. 
Issuance  of  grants  is  subject  to  the 


availability  of  FY  2003  hinds.  At  this 
time,  the  Congress  is  considering  the 
President's  request  tn  appropriate  $43.5 
million  for  the  PTFP.  NTIA  intends  to 
divide  any  funds  appropriated  by  the 
Congress  into  two  parts.  One  portion  of 
the  appropriation  will  be  set  aside  to 
fund  television  applications  submitted 
in  response  to  this  Notice  and  radio  and 
nonbroadcast  applications  submitted  in 
response  to  a  future  Notice  to  be 
published  by  NTIA.  A  second  portion  of 
the  appropriation  will  be  set  aside  to 
fund  additional  phases  of  multi-phase 
projects  initially  funded  in  FY  2000,  FY 
2001  and  FY  2002.  At  the  appropriate 
time,  notice  will  be  published  in  the 
Federal  Register  about  the  final  status  of 
funding  for  the  PTFP.  In  awarding 
grants.  NTIA  will  strive  to  maintain  an 
appropriate  balance  between  traditional 
grants  and  those  to  stations  converting 
to  digital  broadcasting.  Information 
regarding  digital  television  Broadcast 
Other  projects  is  included  in  Section  VII 
of  this  document.  Sec-tion  VII  also 
describes  revisions  of  the  PTFP  Rules 
which  will  be  applicable  for  the  FY 
2003  Grant  Round  for  television 
applications  in  the  Broadcast  Other 
category.  The  amount  of  any  grants 
awarded  by  NTIA  will  vary,  depending 
on  the  approved  project.  For  FY  2002, 
NTIA  awarded  $37.4  million  in  funds  to 
59  television  projects.  The  television 
awards  ranged  from  $21,447  to 
$1,800,000 

Any  applications  submitted  in 
response  to  this  Notice  which  are  for 
radio  or  nonbroadcast  projects  will  be 
returned  to  the  applicant  without 
review  Applications  so  returned  may  be 
resubmitted  at  the  appropriate  time 
pursuant  to  a  future  Notice  establishing 
a  closing  date  for  radio  and 
nonbroadcast  applications.  NTIA 
intends  to  publish  a  Notice  announcing 
the  closing  date  for  receipt  of  radio  and 
nonbroadcast  applications  at  a  later  time 
and  anticipates  that  the  closing  date  for 
these  applications  will  be  after  February 
1.  2003. 

All  television  applications  will  be 
reviewed  as  a  group  according  to  the 
Evaluation  Process  discussed  in  Section 
XI.  Because  of  the  FCC  digital 
conversion  deadline,  NTIA  anticipates 
that  awards  for  television  digital 
conversion  applications  submitted  in 
response  to  this  Notice  will  be  issued 
during  the  second  quarter  of  FY  2003 
(January-March  2003).  Applications 
submitted  for  television  replacement  or 
signal  extension  projects  will  be 
awarded  in  the  fourth  quarter  of  FY 
2003  (July-September  2003)  and  will 
compete  with  applications  submitted  in 
response  to  the  future  Notice 


announcing  a  closing  date  for  radio  and 
nonbroadcast  applications. 

II.  Application  Forms 

All  applicants  must  use  the  official 
application  form  for  the  FY  2003  grant 
cycle.  This  form  expires  on  October  31, 
2003,  and  no  previous  versions  of  the 
form  may  be  used.  Each  page  of  the 
application  form  has  the  expiration  date 
of  10/31/2003  printed  on  the  bottom 
line.  To  apply  for  a  PTFP  grant,  an 
applicant  must  file  an  original  and  five 
copies  of  a  timely  and  complete 
application  on  the  application  form. 
Applicants  for  television  projects  are 
requested  to  supply  one  additional  copy 
of  their  application  (an  original  and  six 
copies),  if  this  does  not  create  a 
hardship  on  the  applicant.  The  current 
application  form  is  available  on  the 
Internet  and  will  be  provided  to 
applicants  as  part  of  the  application 
package  upon  request. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  displays  a  currently  valid 
Office  of  Management  and  Budget 
(0MB)  control  number.  The  PTFP 
application  form  has  been  cleared  under 
OMB  control  no.  0660-0003. 

III.  Authority 

The  Public  Telecommunications 
Facilities  Program  is  authorized  by  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  390-393.  397- 
399(h). 

IV.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

CFDA  No.  11.550.  Public 
Telecommunications  Facilities  Program. 

V.  Regulations 

The  applicable  Rules  for  the  PTFP 
were  published  on  November  8,  1996 
(61  FR  57966).  In  accordance  with 
provisions  provided  in  15  CFR  part 
2301,  section  2301.26,  certain 
requirements  of  the  PTFP  are  modified 
in  this  Notice  for  FY  2003.  Copies  of  the 
1996  Rules  are  posted  on  the  NTIA 
Internet  site  and  NTIA  will  make 
printed  copies  available  to  applicants 
upon  request.  Parties  interested  in 
applying  for  financial  assistance  should 
refer  to  these  rules  and  to  the 
authorizing  legislation  (47  U.S.C.  390- 
393.  397-399b)  for  additional 
information  on  the  program's  goals  and 
objectives,  eligibility  criteria,  evaluation 
criteria,  and  other  requirements. 
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Applicants  sending  applications  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  Closing  Date  and  Time.  Applicants 
should  be  aware  that  all  material  sent 
via  the  United  States  Postal  Service 
(including  "overnight"  or  "Express 
Mail")  are  subject  to  delivery  delays  due 
to  increased  mail  security  procedures  at 
the  Department  of  Commerce.  NTIA  will 
not  accept  applications  posted  on  the 
Closing  Date  or  later  and  received  after 
the  above  deadline.  However,  if  an 
application  is  received  after  the  Closing 
Date  due  to  (1)  carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  Closing 
Date,  or  (2)  significant  weather  delays  or 
natural  disasters,  NTIA  will,  upon 
receipt  of  proper  dociunentation, 
consider  the  application  as  having  been 
received  by  the  deadline. 

Applicants  submitting  applications  by 
hand  delivery  are  notified  that,  due  to 
security  procedures  in  the  Department 
of  Commerce,  all  packages  must  be 
cleared  by  the  Department's  security 
office.  Entrance  to  the  Department  of 
Commerce  Building  for  security 
clearance  is  on  the  15th  Street  side  of 
the  building.  Applicants  whose 
applications  are  not  received  by  the 
deadline  are  hereby  notified  that  their 
applications  will  not  be  considered  in 
the  current  Grant  Round  and  will  be 
returned  to  the  applicant.  See  15  CFR 
2301.8(c);  but  see  also  15  CFR  2301.26. 
NTIA  will  also  retiim  any  application 
which  is  substantially  incomplete,  or 
when  the  Agency  finds  that  either  the 
applicant  or  project  is  ineligible  for 
funding  under  15  CFR  2301.3  or  2301.4. 
The  Agency  will  inform  the  applicant  of 
the  reason  for  the  return  of  any 
application. 

All  persons  and  organizations  on  the 
PTFP's  mailing  list  vvill  be  sent  a 
notification  of  the  FY  2003  Grant 
Round.  Copies  of  the  application  forms. 
Final  Rules,  Closing  Date  notification 
and  application  guidelines  will  be 
available  on  the  NTIA  Internet  site: 
www.ntia.doc.gov/ptfp.  Those  not  on 
the  mailing  list  or  who  desire  a  printed 
copy  of  these  materials  may  obtain 
copies  by  contacting  the  PTFP  at  the 
telephone  and  fax  numbers,  at  the 
Internet  site,  or  at  mailing  address  listed 
above.  Prospective  applicants  should 
read  the  Final  Rules  carefully  before 
submitting  applications.  Television 
applicants  whose  applications  were 
deferred  in  FY  2002  will  be  mailed 
information  regarding  the  reactivation  of 
their  applications.  Applicants  whose 
television  projects  were  deferred  from 
FY  2002  should  carefully  review 
Section  Vn.  Television  Broadcasting 
and  Digital  Conversion,  regarding 


policies  which  apply  to  the  reactivation 
of  their  applications. 

Indirect  costs  for  construction 
applications  are  not  supported  by  this 
program.  The  total  dollar  amount  of  the 
indirect  costs  proposed  in  a  planning 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  Federal 
agency  prior  to  the  proposed  effective 
date  of  the  award. 

VI.  Radio  Broadcasting 

NTIA  is  not  accepting  applications  for 
radio  projects  at  this  time  and  will 
publish  a  Notice  in  the  Federal  Register 
announcing  a  Closing  Date  for  radio 
applications  in  the  future.  NTIA  will 
take  great  care  to  ensure  that  its  funding 
of  radio  applications  reflects  its 
responsibilities  under  47  U.S.C.  393(c) 
that  "a  substantial  amount"  of  each 
year's  PTFP  funds  should  be  awarded  to 
public  radio. 

VII.  Television  Broadcasting  and 
Digital  Conversion 

The  FCC's  adoption  of  the  Fifth 
Report  and  Order  in  April  1997  requires 
that  all  public  television  stations  begin 
the  broadcast  of  a  digital  signal  by  May 
1,2003. 

This  deadline  is  only  seven  months 
from  the  publication  date  of  this  Notice. 
In  FY  2000,  NTIA  instituted  several  new 
policies  regarding  applications  for 
projects  to  convert  public  television 
stations  to  digital  transmission 
capability.  NTIA  believes  that  the 
policies  worked  well  and  have 
permitted  PTFP  to  assist  in  the  digital 
conversion  of  over  200  public  television 
stations.  These  policies  are  being 
continued  for  the  FY  2003  Grant  Round 
and  are  included  in  full  in  this 
document. 

NTIA  recognizes  that  meeting  the 
FCC's  deadline  is  one  of  the  greatest 
challenges  facing  America's  public 
television  stations.  Over  350  stations 
must  overcome  both  technical  and 
financial  challenges  in  order  to 
complete  conversion  to  digital 
broadcasting  within  the  FCC's  timetable. 

In  February,  the  Administration 
proposed  an  appropriation  of  $43.5 
milhon  to  the  PTFP  for  FY  2003.  This 
proposal  is  currently  before  the 
Congress.  These  funds  would  primarily 
be  used  to  assist  public  television 
stations  in  meeting  the  FCC's  deadline. 
While  these  sums  are  significant,  NTIA 
anticipates  that  the  majority  of  funds 
required  to  convert  all  the  nation's 
public  television  stations  will  actually 
come  from  non-federal  sources. 

For  FY  2002,  NTIA  awarded  $36.2 
million  in  funds  to  52  projects  which 
assisted  public  television  stations  in  the 


conversion  to  digital  technologies.  The 
awards  ranged  from  $21,447  to 
Si  .800.000  to  assist  in  the  digital 
conversion  of  97  public  television 
stations. 

NTIA  has  considered  how  best  to 
distribute  digital  conversion  funds  to 
public  television  stations  through  the 
PTFP.  One  of  NTLA's  goals  during  the 
FY  2003  Grant  Round  is  to  ensure  that 
PTFP's  administrative  procedures  as 
well  as  its  funds  can  support  public 
television's  needs  in  meeting  the  FCC's 
deadline.  Another  of  NTIAs  goals  is  to 
maintain  an  acceptable  balance  between 
equipment  replacement  projects  and 
digital  television  conversion  projects. 

NTIA  is  continuing  the  following 
policies/procedures  instituted  during 
the  FY  2000  grant  cycle  which  will 
assist  public  television  stations  in  the 
application  for  and  use  of  PTFP  funds 
for  digital  conversion  projects. 

These  policies/procedures  are 
summarized  here  and  then  are 
discussed  fully  in  parts  A  through  G 
later  in  this  section. 

(A)  Digital  Television  Conversion 
Projects  and  Digital  Equipment 
Replacement 

NTIA  has  established  a  "Digital  TV 
List"  which  includes  the  equipment 
eligible  for  PTFP  funding  under  the 
Broadcast  Other  category.  NTIA  will 
also  use  the  "Digital  TV  List"  for  most 
television  equipment  replacement 
projects  and  will  modify  the  way  it 
views  television  replacement 
applications. 

(B)  Multi-Year  Funding 

NTIA  will  accept  applications  under 
the  Broadcast  Other  categor>'  for  phased 
projects  requesting  funding  for  up  to 
three  years  and  which  are  intended  to 
enable  all  of  the  applicant's  public 
television  stations  to  meet  the  FCC's 
digital  broadcasting  deadline. 

(C)  Effective  Date  for  Expenditure  of 
Local  Matching  Funds 

Applicants  for  digital  conversion 
projects  in  the  Broadcast  Other  category 
may  include  eligible  equipment  from 
the  Digital  T^  List  in  their  projects 
when  that  equipment  is  purchased  with 
non-federal  funds  after  July  1 .  1 999. 

(D)  Subpriorities  for  Digital  Conversion 
Projects 

NTIA  is  creating  three  Subpriorities  to 
aid  in  the  processing  of  digital 
conversion  applications. 

(E)  Funding  Levels  for  Television 
Projects 

NTIA  has  revised  the  presiunption  of 
funding  from  50%  Federal  share  for 
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most  television  projects  to  40%.  For 
digital  television  conversion 
applications.  NTIA  has  established 
simplified  procedures  so  stations  can 
qualih-  for  hardship  grants  up  to  a  67% 
Federal  share,  and  will  provide 
incentives  for  applicants  who  request 
only  25%  Federal  funding. 

IFI  Use  of  CPB  Funds 

Applicants  may  use  CPB  funds  as  part 
of  their  local  non-federal  match  in  ca.ses 
of  clear  and  compelling  need 

IG)  Partnerships:  Urgency 

NTIA  encourages  partnerships  with 
commercial  as  well  as  noncommercial 
organizations  and  clarifies  its 
consideration  of  urgency  for  digital 
conversion  applications.  NTIA  believes 
that  digital  conversion  applications 
should  be  afforded  high  urgency  when 
they  document  time-sensitive 
partnerships,  time-sensitive  funding 
opportunities,  or  which  include  the 
replacement  of  equipment  required  to 
maintain  existing  service. 

NTIA  intends  to  remain  responsive  to 
the  equipment  replacement  needs  of 
public  television  stations.  NTlAs 
balancing  of  equipment  replacement 
and  digital  conversion  applications  is 
discussed  in  the  following  sections. 

In  order  to  assist  public  television 
stations  in  meeting  the  FCC"s  deadline 
and  to  facilitate  a  station's  raising  non- 
federal matching  funds  required  for 
digital  conversion  projects,  NTIA  is 
modifying  its  application  procedures  in 
the  following  areas. 

(A)  Digital  Television  Conversion 
Projects  and  Digital  Equipment 
Replacement 

For  FY  2003,  NTIA  will  support  the 
equipment  necessary  for  a  public 
television  station  to  comply  with  the 
FCCs  deadline.  This  includes 
equipment  required  for  digital  broadcast 
of  programs  produced  locally  in  analog 
format  as  well  as  the  broadcast  of  digital 
programming  received  from  national 
sources.  NTIA  is  posting  on  its  Internet 
site  a  listing  of  transmission  and 
distribution  equipment  (as  contained  in 
the  "Digital  TV  List")  which  is  ehgible 
for  PTFP  digital  television  conversion 
funding.  Printed  copies  of  this  list  are 
also  available  from  PTFP  at  the  address 
shown  in  the  ADDRESSES  section  of  this 
document.  This  list  was  developed  in 
conjunction  with  the  Public 
Broadcasting  Service  and  is  similar  to 
equipment  lists  PTFP  used  during  last 
year's  Grant  Round.  The  Digital  TV  List 
includes  transmission  equipment 
(transmitters,  antennas,  STLs,  towers, 
etc.)  as  well  as  distribution  equipment 
located  in  a  station's  master  control 


(routing  switchers,  video  servers,  PSIP 
generators,  digital  encoders,  etc.). 
Applications  seeking  funding  for  the 
equipment  necessary  to  meet  the  FCCs 
deadline  will  be  placed  in  the  Broadcast 
t)ther  categorv 

,NT1A  believes  that  many  stations 
must  replace  obsolete  equipment  in 
order  to  complete  their  digital 
conversion  projects.  .NTIA  is  continuing 
its  revised  policies  to  permit  the 
replacement  of  obsolete  equipment  as 
part  of  digital  conversion  projects.  If  the 
conversion  to  digital  transmission 
includes  the  urgent  replacement  of  an 
existing  item  of  equipment,  the 
application  will  be  considered  as  a 
Broadcast  Other,  rather  than  as 
replacement  under  Priorities  2  or  4. 
Replacement  of  existing  equipment  then 
is  a  normal  part  of  a  digital  conversion 
application. 

If  the  purpose  of  an  application  is  just 
for  replacement  of  urgently  needed 
equipment,  even  though  the  equipment 
is  drawn  from  the  Digital  TV  List,  the 
application  will  be  classified  as  a 
Priority  2  or  4,  as  appropriate. 

Any  application  whicn  includes 
equipment  replacement  as  a  justification 
for  the  urgency  criterion  should  submit 
documentation  of  downtime  or  other 
evidence  in  support  of  the  urgency 
evaluation  criterion  as  contained  in 
§  2301  17  of  the  PTFP  Final  Rules.  The 
need  to  replace  current  equipment  in 
order  to  maintain  existing  services  will, 
in  many  cases,  strengthen  the  urgency 
criterion  of  a  digital  conversion 
application. 

Because  of  the  requirement  that  all 
public  television  stations  begin  digital 
broadcasts,  all  public  television 
applications,  whether  submitted  for 
Priority  2,  Priority  4  or  the  Broadcast 
Other  category,  should  include  the 
station's  comprehensive  plan  for  digital 
conversion  to  meet  the  FCCs  deadline 
and  explain  how  the  requested 
equipment  is  consistent  with  that  plan. 
If  the  applicant  is  still  developing  its 
plan  for  digital  conversion,  the 
application  should  address  how  the 
requested  equipment  will  be  consistent 
with  the  overall  objective  of  converting 
the  facility  for  digital  broadcasting. 
Failure  to  provide  detailed  information 
on  the  applicant's  proposed  or  existing 
digital  conversion  plan  will  place  a 
television  application  at  a  competitive 
disadvantage  during  the  evaluation  of 
the  technical  qualification  criterion  as 
described  in  15  CFR  2301.17  of  the 
PTFP  Rules. 

NTIA  calls  applicants'  attention  to  the 
fact  that  television  production 
equipment  is  not  included  on  the  Digital 
TV  List  but  will  be  found  on  other 
equipment  lists  posted  on  the  NTIA 


Internet  site  or  available  from  NTIA  by 
mail.  NTIA  notes  that  while  a  television 
station  must  use  digital  transmission 
and  distribution  equipment  to  begin 
digital  broadcasting,  digital  production 
equipment  is  not  required  to  meet  the 
FCCs  deadline.  As  the  FCC  deadline 
approaches,  NTIA  has  reluctantly 
concluded  that,  with  the  funds  available 
to  it  in  FY  2003,  it  cannot  fund 
television  production  equipment  at  the 
same  level  as  it  has  prior  to  the 
institution  of  these  new  digital 
conversion  policies  in  FY  2000. 
Television  production  equipment  will 
continue  to  be  eligible  for  PTFP  funding 
under  Priority  2  and  Priority  4,  as 
appropriate.  However,  for  the  FY  2003 
Grant  Round  NTIA  will  fund  television 
production  equipment  replacement 
applications  only  for  those  projects  that 
present  a  "clear  and  compelling"  case 
for  the  urgency  of  such  replacement. 
NTIA  anticipates  funding  television 
production  replacement  projects  in  FY 
2003,  though  fewer  than  before  this 
change  in  policy. 

When  making  the  final  selection  of 
awards  under  the  procedures  of 
§  2301.17,  NTIA  will  take  care  to  ensure 
that  there  is  an  acceptable  balance 
between  projects  awarded  for 
equipment  replacement  projects  and 
those  awarded  for  digital  conversion 
projects.  Further,  NTIA  will  consider  as 
part  of  this  balance  those  stations  in  the 
Broadcast  Other  category  (1)  which 
request  digital  conversion  projects  and 
(2)  which  also  include  elements  of 
equipment  replacement.  NTIA  will  not 
fund  applications  in  the  Broadcast 
Other  category  requesting  digital 
conversion  to  the  exclusion  of  those 
Broadcast  Other  applications  which 
include  documentation  supporting 
equipment  replacement  as  part  of  their 
urgency  justification.  Further,  in  making 
funding  decisions  for  FY  2003,  NTL\ 
will  limit  its  support  of  television 
replacement  applications  for  production 
equipment  to  those  applications  which 
present  a  "clear  and  compelling" 
justification  for  funding  during  the 
current  Grant  Round. 

A  complete  listing  of  equipment 
eligible  for  funding  during  the  FY  2003 
Grant  Round  is  posted  on  the  NTIA 
Internet  site  and  printed  copies  are 
available  from  PTFP. 

(B)  Multi-Year  Funding 

NTIA  anticipates  that  it  will  take 
many  public  television  licensees  several 
years  to  complete  their  digital 
conversion  projects.  The  time  required 
to  complete  a  digital  conversion  project 
will  be  determined  by  several  factors.  In 
some  instances,  it  will  take  a  station 
several  years  to  raise  the  local  funds 
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required  to  complete  the  project.  Even  if 
a  station  has  accumulated  all  the  funds 
required  for  its  digital  conversion 
project,  the  technical  complexity  of 
some  projects  (such  as  the  construction 
of  a  1 ,0D0-foot  tower)  will  probably 
require  several  years  to  complete. 
Finally,  many  public  television 
licensees  operate  several  stations  and 
are,  therefore,  responsible  for  the 
conversion  of  multiple  broadcast 
facilities. 

NTIA  recognizes  that  the  construction 
period  for  many  of  these  digital 
conversion  projects  must,  of  necessity, 
be  longer  than  the  typical  one  to  two 
years  of  the  usual  PTTP  grant.  Further, 
NTIA  acknowledges  that,  with  the  funds 
available  foe  award,  the  PTFP  would  be 
unable  to  fully  fund  more  than  a  few  of 
the  digital  conversion  applications  it 
could  receive  in  FY  2003.         

Therefore,  for  FY  2003,  the  PTFP  will 
accept  construction  applications  within 
the  Broadcast  Other  category  for  digital 
television  conversion  projects  which 
propose  multi-year  funding.  Because  of 
the  FCCs  approaching  deadline,  NTIA 
encourages  applicants  for  digital 
conversion  projects  to  file  multi-year 
applications.  NTIA  anticipates  that,  in 
the  early  years  of  a  multi-year  project, 
applicants  will  request  dissemination 
equipment  necessary  to  meet  the  FCCs 
digital  transmission  requirement. 
Applicants  including  non-dissemination 
equipment  in  FY  2003  as  part  of  their 
multi-year  application  should  justify 
their  need. 

Applicants  may  submit  project  plans 
and  budgets  for  up  to  three  years.  A 
multi-year  application  must  contain  the 
applicant's  entire  digital  conversion 
plan.  The  plan  must  be  divided  into 
severable  phases,  with  a  budget  request 
for  each  phase  of  the  project.  The 
application  must  identify  the  Federal 
funds  requested  for  each  phase.  Only 
one  phase  of  the  project  will  be  funded 
in  any  grant  cycle.  Once  a  project  is 
approved,  applicants  will  not  be 
required  to  compete  each  year  for 
funding  of  subsequent  phases.  Funding 
of  subsequent  phases  will  be  at  the  sole 
discretion  of  the  Department  of 
Commerce  and  will  depend  on 
satisfactory  performance  by  the 
recipient  and  the  availability  of  funds  to 
support  the  continuation  of  the 
project(s). 

Projections  based  on  previous 
experience  indicate  availability  of 
between  $10  million  and  $20  million  to 
support  multi-year  digital  television 
projects  in  FY  2003.  The  exact  level  of 
funding  available  for  multi-year  awards 
will  be  determined  by  NTIA  after  a 
review  of  applications  submitted  for 
multi-year  awards  and  those  radio. 


television  and  distance  learning 
applications  requesting  a  regular  award. 
NTIA  believes  that  multi-year  funding 
for  digital  television  awards  has 
significant  benefits  for  both  public 
television  licensees  and  NTIA. 

•  Submission  of  a  multi-year 
application  particularly  should  help 
applicants  which  must  convert  multiple 
broadcast  transmitters.  NTIA 
understands  that  many  stations  have 
already  begun  to  raise  significant  non- 
federal funds  with  which  they  can  begin 
to  implement  their  digital  conversion 
plans.  Upon  submission  of  a  multi-year 
application,  an  applicant  could  begin 
spending  its  local  match — at  its  own 
risk.  An  applicant,  therefore,  might  be 
able  to  complete  a  portion  of  its  digital 
conversion  project  using  its  local  non- 
federal funds  for  which  Federal 
matching  funds  may  not  be  available  for 
several  years.  (For  example,  a  future 
phase  of  a  statewide  project  might  be 
the  conversion  of  two  repeater  stations; 
one  might  be  constructed  with  available 
non- federal  funds,  the  second 
constructed  if  Federal  funds  are 
received).  Applicants  are  cautioned, 
however,  that  while  expenditiu-e  of  the 
local  match  is  permitted,  PTFP  Rules 
(2301.6(d))  prohibit  a  grantee  from 
obligating  funds  from  the  eventual 
Federal  share  of  an  award  before  a  grant 
is  actually  awarded. 

•  NTIA  believes  that  a  multi-year 
award  will  reduce  the  administrative 
biu'den  on  both  grantees  and  the  PTFP. 
Grant  recipients  will  submit  only  one 
application  to  cover  the  multiple  years 
of  their  award,  saving  both  the  grantee 
and  the  PTFP  the  administrative  tasks 
required  to  process  applications  during 
the  annual  Grant  Round. 

•  Multi-year  applications  and  awards 
will  also  assist  both  NTIA  and  public 
broadcasting  licensees  in  the  advance 
planning  required  to  complete  the 
conversion  of  almost  350  television 
facilities. 

•  By  issuing  multi-year  grants,  NTIA 
would  be  able  to  fund  the  initial  phases 
of  more  digital  conversion  projects  with 
the  monies  available  in  FY  2003  than  if 
PTFP  funded  fewer  entire  digital 
conversion  plans. 

NTIA  believes  that  multi-year  funding 
through  the  Broadcast  Other  category 
also  is  appropriate  for  projects  which 
include  urgent  replacement  of 
equipment,  since,  as  noted  earlier,  most 
television  equipment  replacement 
requests  can  be  viewed  as  one  phase  of 
a  station's  conversion  to  digital 
broadcasting. 

Applications  which  are  reactivated  for 
the  FY  2003  Grant  Roimd  must  comply 
with  the  guidelines  included  in  this 
notice,  including  the  funding  levels  for 


television  projects  discussed  later  in 
this  document. 

Applicants  submitting  projects  for 
consideration  luider  the  Broadcast  Other 
category  have  a  choice  and  may  request 
either  multi-year  funding  or  a  single- 
year  grant.  However,  applications 
submitted  for  consideration  under 
Priority  2  or  Priority  4  may  only  request 
a  single-year  grant  for  a  project,  as  in  the 
past. 

(C)  Effective  Date  for  Expenditure  of 
Local  Matching  Funds  for  Digital 
Conversion  Projects 

NTIA  recognizes  that  mam'  public 
television  stations  have  begun  to  raise 
significant  non-federal  funds  for  their 
digital  conversion  projects.  State  or 
local  governments  may  have 
appropriated  funds  to  initiate  digital 
conversion  projects  that,  by  local  law. 
must  be  expended  during  the  fiscal  year 
in  which  they  are  awarded.  Public 
television  licensees  that  have  raised 
significant  non-federeil  funds  may  desire 
to  take  advantage  of  unique 
opportimities  (such  as  partnering  with 
other  stations  to  share  broadcast 
antennas  or  towers).  Some  stations  may 
be  anxious  to  begin  digital  conversion 
projects  with  long  lead  times  for 
completion,  or  may  desire  to  begin 
digital  broadcasting  on  the  same 
timetable  as  commercial  stations  in  their 
market.  Within  the  limitations  of 
Federal  regulations.  NTIA  supports 
efforts  undertaken  by  public  television 
stations  which  bring  the  benefits  of 
digital  television  broadcasting  to  their 
communities  as  Quickly  as  possible. 

In  order  to  facilitate  the  raising  of 
non-federal  funds  for  digital  television 
projects  cmd  to  also  permit  stations  to 
begin  construction  of  their  digital 
facilities  as  soon  as  possible,  NTIA  is 
revising  section  §  2301 .6(b)(2)  of  the 
PTFP  Final  Rules.  This  section  states 
that  "Inclusion  of  equipment  purchased 
prior  to  the  closing  date  will  be 
considered  on  a  case-by-case  basis  only 
when  clear  and  compelling  justification 
is  provided  to  PTFP." 

NTIA  will  publish  a  final  rule  shortly 
to  modify  §  2301 .6(b)(2)  to  state  the 
following:  If  eligible  equipment  for  a 
Broadcast  Other  project  was  purchased 
with  non-federal  funds  after  July  1 . 
1999.  NTIA  will  permit  the  applicant  to 
include  this  equipment  in  a  PTFP 
application.  This  date  was  selected  to 
coincide  with  the  begirming  of  the  2000 
fiscal  year  used  by  many  state  and  local 
governments  and  was  announced  at  the 
beginning  of  this  digital  television 
conversion  initiative  in  the  Notice  of 
Availability  of  Funds  for  the  FY  2000 
PTFP  grant  cycle  (64  FR  72225-72234). 
NTIA  also  anticipates  that  July  1.  1999 
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will  be  the  effective  date  in  the  FY  2004 
and  FY  2005  Grant  Rounds  for  the 
expenditure  of  non-federal  fund.s  for 
projects  in  the  Broadcast  Other  category 
Applicants  who  desire  to  use  equipment 
purchased  prior  to  iuly  1.  1999  as  part 
of  their  local  match  must  submit  a 
"clear  and  compelling  justification" 
supporting  their  request. 

IDI  Suhpnonties  for  Digital  Conversion 
Projects 

As  almost  350  public  television 
stations  are  required  to  convert  to  digital 
broadcasting.  NTLA  anticipates  a 
significant  increase  in  the  number  of 
applications  in  the  Broadcast  Other 
category  for  digital  conversion  projects. 
In  order  to  process  these  applications  in 
an  orderly  manner  and  to  provide 
guidance  to  potential  applicants  for  the 
FY  2003  Grant  Round.  NTIA  will  divide 
the  Broadcast  Other  category  into  three 
subpriorities;  Broadcast  Other — A; 
Broadcast  Other— B.  and  Broadcast 
Other— C. 

These  three  divisions  are  intended  to 
reflect  the  priorities  NTIA  has  used  in 
the  evaluation  of  traditional  broadcast 
applications  and  to  place  a  premium  on 
projects  either  to  assist  stations 
providing  sole  service,  to  encourage 
cooperative  efforts  among  different 
stations,  or  to  support  licensees  facing 
the  requirement  to  convert  multiple 
transmission  facilities  in  several 
television  markets.  NTIA  notes  that  in 
the  past  it  has  been  able  to  fund 
applications  each  year  in  most  if  not  all 
of  the  five  traditional  broadcast 
Priorities  and  anticipates  that  it  will  be 
able  to  fund  applications  in  FY  2003  in 
most  if  not  all  of  the  subpriorities  under 
the  Broadcast  Other  category 

NTIA  will  assign  the  following 
applications  for  conversion  of  public 
broadcasting  facilities  to  advanced 
digital  technologies  at  the  first 
subpriority  level  within  the  Broadcast 
Other  category.  These  applications  will 
receive  equal  consideration  as 
subpriority  A. 

—A  single  applicant  providing  the  sole 
service  in  an  area  unserved  by  a 
digital  public  television  signal.  This 
reflects  PTFP's  funding  prionty  for 
equipment  replacement  projects  for 
sole  service  stations  (PTFP  Priority  2) 
— Cooperative  applications  by  two  or 
more  licensees  for  the  first  digital 
public  television  service  to  an  area 
This  is  intended  to  encourage 
cooperation  and  efficiencies  among 
stations  in  overlap  markets  (as  listed 
by  CPB)  in  constructing  digital 
facilities.  It  would  provide  stations  in 
overlap  markets  the  opportunity,  if 
they  work  collaboratively,  to  be 


eligible  for  the  highest  priority  in 
funding  within  this  category. 
— A  statewide  staged  plan  for  the 
conversion  of  multiple  stations, 
whether  a  state  network,  or  other 
appropriate  statewide  organization,  or 
a  staged  plan  from  a  licensee  with 
stations  in  several  markets.  This  is 
intended  to  encourage  licensees  that 
must  convert  multiple  stations  and 
al.so  to  encourage  groups  of  stations  to 
work  collaboratively  in  developing  a 
digital  conversion  project. 
NTIA  will  assign  the  following 
applications  for  conversion  of  public 
broadcasting  facilities  to  advanced 
digital  technologies  at  the  second 
subpriority  level  within  the  Broadcast 
Other  category.  These  applications  will 
receive  equal  consideration  as 
subpriority  B 

— An  applicant  in  a  multi-PTV  station 
market  providing  first  public 
television  service  in  an  area.  An 
applicant  in  a  multi-PTV  station 
market  who  chooses  to  file  separately, 
rather  than  in  conjunction  with 
another  licensee  in  the  same  area, 
receives  a  second  priority  for  funding. 
—A  cooperative  application  by  two  or 
more  licensees  in  an  area  already 
served  by  a  digital  public  television 
station,  the  application  is  given  a 
priority  over  Broadcast  Other — C  to 
encourage  efficiency  and  cooperation. 
Since  this  is  not  the  first  service  in  the 
area,  it  is  given  a  second  priority. 
NTIA  will  assign  the  following 
applications  for  conversion  of  public 
broadcasting  facilities  to  advanced 
digital  technologies  at  the  third 
subpriority  level  within  the  Broadcast 
Other  category  These  applications  will 
receive  equal  consideration  as 
subpriority  C. 

— Individual  applicants  proposing  a 
second  digital  public  television 
service  in  an  area  already  receiving  a 
digital  public  television  signal.  This 
reflects  PTFP's  funding  priority  for 
equipment  replacement  applications 
in  served  areas  (Priority  4). 
—All  other  public  television  digital 
conversion  applications. 

lEI  Funding  Levels  for  Television 
Projects 

The  policy  for  PTFP  support  of 
equipment  replacement  applications  has 
long  been  the  presximption  of  a  50% 
Federal  share,  although  applicants  are 
permitted  to  submit  justification  for  a 
Federal  grant  of  up  to  75%  of  project 
costs.  Those  policies  are  contained  in 
§  2301 .6(b)  of  the  PTFP  Final  Rules. 

In  reviewing  the  projected  costs  to 
convert  all  the  public  television  stations 


in  the  country,  NTIA  has  concluded  that 
it  cannot  continue  its  50%  presumption 
of  Federal  funding  for  television 
equipment  replacement  or  digital 
conversion  projects.  At  the  same  time, 
NTIA  believes  that  many  public 
television  facilities  will  be  unable  to 
raise  50%  of  the  project  costs.  A 
significant  number  of  stations  may  need 
Federal  funding  of  up  to  a  67%  of  a 
project's  cost,  or  even  up  to  the  legal 
maximum  of  75%  of  a  project's  cost,  in 
order  for  them  to  meet  the  FCC's 
deadline. 

In  order  to  ensure  that  sufficient 
Federal  funds  are  available  to  support 
the  conversion  of  the  nation's  public 
television  stations.  NTIA  is  establishing 
a  new  policy  regarding  the  presumed 
Federal  funding  level  for  television 
equipment.  As  noted  earlier  in  this 
section,  NTIA  recognizes  that 
equipment  on  the  PTFP  Digital  TV  List 
may  be  included  in  either  Broadcast 
Other  digital  conversion  applications  or 
in  Priority  2  or  Priority  4  equipment 
replacement  applications.  In  order  to 
treat  all  applicants  equitably,  NTIA's 
new  policy  will  be  the  presumption  of 
a  40%  Federal  share  of  the  eligible 
project  costs  for  television  equipment 
for  digital  conversion  or  equipment 
replacement,  improvement  or 
augmentation  projects.  This  40% 
presumption  will  apply  whether  the 
application  requests  consideration 
under  the  two  equipment  replacement 
priorities  (Priority  2  or  4)  or  under  the 
digital  conversion  category  (Broadcast 
Other).  As  noted  earlier.  NTLA  will  fund 
the  replacement  of  production 
equipment  upon  a  showing  of  clear  and 
compelling  need.  However,  since  the 
deadline  for  digital  conversion  is 
rapidly  approaching  and  Federal  funds 
are  limited.  NTIA  will  fund  replacement 
of  production  equipment  at  the  same 
level  of  Federal  support  as  digital 
conversion  or  equipment  replacement 
projects.  The  presumption  of  a  40% 
Federal  share  will  extend  to  all 
television  projects  to  replace  or  upgrade 
equipment.  However,  because  of  the 
emphasis  NTIA  places  on  the  extension 
of  broadcast  services  to  unserved  areas, 
NTIA  has  retained  the  75%  level  of 
Federal  funding  applications  proposing 
new  television  facilities  in  Priority  1 
(§  2301.4(b)(1)). 

As  already  noted.  NTIA  recognizes 
that  many  small  stations,  primarily  in 
rural  areas,  will  be  unable  to  raise  even 
a  50%  local  share  of  the  funds  required 
for  their  PTFP  projects.  NTIA  has  long 
permitted  stations  to  request  more  than 
the  standard  level  of  Federal  support 
upon  a  showing  of  "extraordinary  need" 
per  §  2301 .6(b)(ii)  of  the  PTFP  Rules. 
NTIA  will  permit  applicants  to  qualify 
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for  hardship  funding  and  receive  up  to 
a  67%  Federal  share  of  their  project 
costs.  An  applicant  can  qualify  for  up  to 
a  67%  Federal  funding  by  certifying  that 
it  is  unable  to  match  at  least  60%  of  the 
eligible  project  costs,  and  either  (a)  by 
providing  documentation  that  its 
average  annual  cash  revenue  for  the 
previous  four  years  is  $2  million  or  less, 
or  (b)  by  providing  documentation  that 
the  eligible  project  costs  are  greater  than 
the  applicant's  average  annual  cash 
revenue  for  the  previous  four  years. 

In  addition,  NTIA  will  continue  to 
permit  any  applicant  to  provide 
justification  that  it  has  an 
"extraordinary  need"  for  Federal 
funding  up  to  the  legal  limit  of  75%  of 
eligible  project  costs. 

In  order  to  gather  additional  funds  to 
award  to  stations  which  qualify  under 
the  hardship  criteria,  NTIA  encourages 
financially  able  applicants  to  request  a 
smaller  share  of  Federal  funds  for  digital 
equipment  projects  than  the  standard 
40%.  NTIA  will  add  three  additional 
points  to  the  application  evaluations 
from  the  independent  review  panel  for 
applicants  who  request  no  more  than 
25%  Federal  funding.  This  provision 
will  give  extra  credit  to  applications 
already  highly  reviewed,  and,  based  on 
NTIA's  previous  experience,  this  extra 
credit  is  often  sufficient  to  move  highly 
rated  applications  into  the  range  for 
funding. 

However,  when  making  the  final 
selection  of  awards,  NTIA  will  take  care 
to  ensure  that  there  is  an  acceptable 
balance  between  projects  awarded  to 
stations  requesting  a  25%  Federal  share 
and  those  requesting  a  higher  Federal 
share.  NTLA  will  not  fund  applications 
requesting  a  25%  Federal  share  to  the 
exclusion  of  applications  meeting  the 
hardship  criteria  or  to  the  exclusion  of 
those  requesting  the  standard  40% 
Federal  share. 

(F)  Use  of  CPB  Funds 

Under  the  PTFP  Rules,  NTLA  has 
limited  the  use  of  CPB  funds  for  the 
non-federal  share  of  PTFP  projects  to 
circumstances  of  "clear  and  compelling 
need"  (15  CFR  2301.6(c)(2}).  NTLA 
recognizes  that  it  will  be  difficult  for 
many  public  television  stations  to  raise 
the  funds  required  to  meet  the  FCC's 
digital  broadcasting  deadline.  Therefore, 
NTLA  continues  its  past  policy  that 
applicants  may  submit  justification 
under  this  section  for  the  use  of  CPB 
funds  as  part  of  their  local  match.  Any 
request  for  the  use  of  CPB  funds  must 
be  accompanied  by  a  statement 
regarding  any  limitations  that  CPB  has 
placed  on  the  expenditure  of  those 
funds. 


(G)  Partnerships,  Urgency 

As  discussed  earlier  in  this  section, 
part  (D)  on  New  Subpriorities,  NTLA 
encourages  efforts  which  promote 
efficiency  within  the  public  television 
system  in  order  to  save  both  current 
conversion  costs  and  future  operating 
costs.  NTIA,  therefore,  also  encourages 
public  television  stations  to  partner 
with  commercial  entities  when  this  is  in 
the  best  interests  of  the  public  station 
and  the  Federal  government.  In  cases  of 
public  television  partnerships  with 
commercial  entities,  the  PTFP  project 
will  be  limited  to  the  public  television 
station's  ownership  share  or  use  rights 
in  the  equipment.  NTIA  believes  that 
such  partnerships  with  commercial 
organizations  comply  with  current  PTFP 
regulations  and  PTFP  has  funded 
several  projects  for  joint  use  of  towers 
and  broadcast  antennas. 

The  urgency  of  an  application  is  one 
of  the  criteria  under  which  all  PTFP 
applications  are  evaluated.  (The 
evaluation  criteria  are  listed  in 
§  2301.17  of  the  PTFP  Rules).  NTIA 
suggests  that  there  are  at  least  three 
situations  in  which  Broadcast  Other 
applications  may  present  high  degrees 
of  urgency.  As  we  have  just  noted, 
applications  containing  proposals  for 
joint  use/ownership  partnerships  with 
other  organizations  may  demonstrate  a 
high  urgency  due  to  a  time-sensitive 
opportxmity.  NTIA  encourages  these 
applicants  to  document  the  time- 
sensitive  nature  of  the  partnership 
opportunity  in  their  response  to  the 
urgency  criterion. 

NTLA  also  recognizes  that  some 
applicants  may  be  presented  with  time- 
sensitive  funding  opportunities  and, 
therefore,  encourages  these  applicants  to 
document  the  time-sensitive  nature  of 
these  funding  opportunities  in  their 
response  to  the  urgency  criterion. 
Finally,  as  edready  noted,  NTLA  expects 
that  some  applications  will  request 
urgent  replacement  of  existing 
equipment  as  part  of  a  Broadcast  Other 
application.  NTIA  encourages  such 
applicants  to  provide  documentation  of 
their  need  to  replace  their  equipment 
during  the  current  Grant  Round.  This 
documentation  might  include 
maintenance  logs,  letters  from 
manufacturers,  reports  fi'om 
independent  engineers,  photos,  etc. 

NTLA  will  instruct  the  panels 
evaluating  the  FY  2003  Broadcast  Other 
applications  that  they  should  award  the 
highest  score  under  the  urgency 
criterion  to  those  applications  which 
fully  justify  and  document  either  (1)  the 
time  sensitive  nature  of  partnerships,  (2) 
the  time  sensitive  nature  of  funding 
opportunities,  or  (3)  the  need  for 


equipment  replacements  that  must  be 
accomplished  during  this  Grant  Round 
in  order  to  maintain  existing  services. 

VIII.  Distance  Learning  and 
Nonbroadcast  Projects 

NTIA  is  not  accepting  applications  for 
nonbroadcast  projects  at  this  time  and 
will  publish  a  Notice  in  the  Federal 
Register  announcing  a  Closing  Date  for 
nonbroadcast  applications  in  the  future. 

As  discussed  in  Section  VII  of  this 
document.  NTIA  anticipates  that,  in  FY 
2003,  it  will  receive  numerous  digital 
conversion  applications  in  the 
Broadcast/Other  category.  NTIA 
recognizes  that,  due  to  the  multi- 
channel capability  of  digital  television, 
distance  learning  components  may  well 
be  a  part  of  a  digital  conversion 
application.  NTIA  will,  therefore, 
consider  such  broadcast  distance 
learning  proposals  under  the 
subpriorities  established  in  Section  VII. 
If  NTLA  determines  that  a  broadcast 
distance  learning  project  is  not  part  of 
a  digital  conversion  application,  NTIA 
will  evaluate  the  application  pursuant 
to  §§  2301.4(b)(6)  and  2301.17  when  all 
television  applications  are  evaluated  for 
possible  funding  during  the  fourth 
quarter  of  FY  2003. 

IX.  Eligible  and  Ineligible  Costs 

Eligible  equipment  for  the  FY  2003 
Grant  Round  includes  the  apparatus 
necessary  for  the  production, 
interconnection,  captioning,  broadcast, 
or  other  distribution  of  programming, 
including  but  not  limited  to  studio 
equipment:  audio  and  video  storage, 
processing,  and  switching  equipment; 
terminal  equipment;  towers;  antennas: 
transmitters:  remote  control  equipment: 
transmission  line;  translators: 
microwave  equipment;  mobile 
equipment;  satellite  communications 
equipment;  instructional  television 
fixed  service  equipment;  subsidiary 
communications  authorization 
transmitting  and  receiving  equipment; 
cable  television  equipment;  and  optical 
fiber  communications  equipment. 

A  complete  listing  of  equipment 
eligible  for  funding  during  the  FY  2003 
Grant  Round  is  posted  on  the  NTLA 
Internet  site  and  printed  copies  are 
available  from  PTFP. 

Other  Costs 

(1)  Construction  Applications:  NTIA 
generally  will  not  fund  salary  expenses, 
including  staff  installation  costs,  and 
pre-application  legal  and  engineering 
fees.  Certain  "pre-operational  expenses" 
are  eligible  for  funding.  (See  15  CFR 
2301.2.)  Despite  this  provision.  NTLA 
regards  its  primary  memdate  to  be 
funding  the  acquisition  of  equipment 


64304 


Federal  Register / Vol.  67.  No.  201  / Thursday.  October  17.  2002 /Notices 


and  only  secondarily  funding  of 
salaries  A  discussion  of  this  issue 
appears  in  the  PTFP  Final  Rules  under 
the  heading  Support  for  Salary 
Expenses  in  the  introductory  section  of 
the  document. 

(2)  Planning  Applications,  (a)  Eligible: 
Salaries  are  eligible  expenses  for  all 
planning  grant  applications,  but  should 
be  fullv  described  and  justified  within 
the  application.  Planning  grant 
applicants  may  lease  office  equipment, 
furniture  and  space,  and  may  purchase 
expendable  supplies  under  the  terms  of 
47  U.S.C.  392  (c).  (h)  Ineligible: 
Planning  grant  applications  cannot 
include  the  cost  of  constructing  or 
operating  a  telecommunications  facility 

(3)  Audit  Costs.  Audits  shall  be 
performed  in  accordance  with  audit 
requirements  contained  in  Office  of 
Management  and  Budget  Circular  A- 
133,  Audits  of  States.  Local 
Governments,  and  Non-Profit 
Organizations,  revised  June  30.  1997 
OMB  Circular  A-133  requires  that  non- 
profit organizations,  government 
agencies,  Indian  tribes  and  educational 
institutions  expending  $300,000  or  more 
in  federal  funds  during  a  one-year 
period  conduct  a  single  audit  in 
accordance  with  guidelines  outlined  in 
the  circular.  Applicants  are  reminded 
that  other  audits  may  be  conducted  by 
the  Office  of  Inspector  General 

NTIA  recognizes  that  most  of  its  grant 
recipients  are  divisions  of  state  and 
locaJ  governments  or  are  public 
broadcasting  facilities,  all  of  which 
routinely  conduct  annual  audits.  In 
order  to  make  the  maximum  amount  of 
monies  available  for  equipment 
purchases  and  planning  activities,  NTIA 
will,  therefore,  fund  audit  costs  only  in 
exceptional  circumstances. 

X.  Notice  of  Applications  Received 

In  accordance  with  15  CFR  2301.13, 
NTIA  will  publish  a  listing  of  all 
applications  received  by  the  Agency 
The  listing  will  be  placed  on  the  NTIA 
Internet  site  and  NTIA  also  will  make 
this  information  available  by  mail  upon 
request  The  address  of  the  NTIA 
Internet  site  is;  ^^'}^'^^■. ntia.doc.gov/ptfp. 
Listing  an  application  merely 
acknowledges  receipt  of  an  application 
to  compete  for  funding  with  other 
applications.  This  listing  does  not 
preclude  subsequent  return  of  the 
application  for  the  reasons  discussed 
under  the  Dates  section  above,  or 
disapproval  of  the  application,  nor  does 
it  assure  that  the  application  will  be 
funded.  The  listing  will  also  include  a 
request  for  comments  on  the 
applications  from  any  interested  party. 


XI.  Evaluation  Process 

See  15  CFR  2301.16  for  a  description 
of  the  Technical  Evaluation  and  15  CFR 
2301  17  for  the  Evaluation  Criteria. 

XII.  Selection  Process 

Based  upon  the  above  cited 
evaluation  criteria,  the  PTFP  program 
staff  prepares  summary 
recommendations  for  the  PTFP  Director. 
These  recommendations  incorporate 
outside  reviewers  rankings  and 
recommendations,  engineering 
assessments,  and  input  from  the 
National  Advisory  Panel.  State  Single 
Point  of  Contacts  and  state 
telecommunications  agencies.  Staff 
recommendations  also  consider  project 
impact,  the  cost/benefit  of  a  project  and 
whether  review  panels  have 
consistently  applied  the  evaluation 
criteria.  The  PTFP  Director  will 
consider  the  summary 
recommendations  prepared  by  program 
staff,  will  recommend  the  funding  order 
of  the  applications,  and  will  present 
recommendations  to  the  OTIA  (Office  of 
Telecommunications  and  Information 
Applications)  Associate  Administrator 
for  review  and  approval  of  the 
recommended  slate.  The  PTFP  Director 
recommends  the  funding  order  for 
applications  in  three  categories: 
"Recommended  for  Funding," 
■Recommended  for  Funding  if  Funds 
Available,"  and  "Not  Recommended  for 
Funding."  See  15  CFR  2301.18  for  a 
description  of  the  selection  factors 
retained  by  the  Director,  OTIA  Associate 
Administrator,  and  the  Assistant 
Secretary'  for  Communications  and 
Information,  the  NTIA  Administrator. 

Upon  review  and  approval  by  the 
OTIA  Associate  Administrator,  the 
Directors  recommendations  will  then 
be  presented  to  the  Selection  Official, 
the  NTIA  Administrator.  The  NTIA 
Administrator  selects  the  applications 
for  possible  grant  award  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  set  forth  at  15  CFR  2301.1(a) 
and  (c).  Prior  to  award,  applications 
may  be  negotiated  between  PTFP  staff 
and  the  applicant  to  resolve  whatever 
differences  might  exist  between  the 
original  request  and  what  PTFP 
proposes  to  fund.  Some  applications 
may  be  dropped  from  the  proposed  slate 
due  to  lack  of  FCC  licensing  authority, 
an  applicants  inability  to  make 
adequate  assurances  or  certifications,  or 
other  reasons.  Negotiation  of  an 
application  does  not  ensure  that  a  final 
award  will  be  made.  The  PTFP  Director 
recommends  final  selections  to  the 


NTIA  Administrator  applying  the  same 
factors  as  listed  in  15  CFR'  2301.18.  The 
Administrator  then  makes  the  final 
award  selections  taking  into 
consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  program's  stated 
purposes  in  15  CFR  2301.1(a)  and  (c). 

Xin.  Disposition  of  Unsuccessfol 
Applications 

PTFP  will  retain  unsuccessful 
applications  through  the  Closing  Date  of 
the  FY  2004  grant  cycle.  Applicants  may 
reactivate  their  unsuccessful 
applications  pursuant  to  §  2301.9  of  the 
PTFP  Rules.  Unsuccessful  applications 
not  reactivated  by  the  Closing  Date  of 
the  next  grant  cycle  will  be  destroyed. 

XIV.  Project  Period 

Planning  grant  award  periods 
customarily  do  not  exceed  one  year, 
whereas  construction  grant  award 
periods  for  grants  in  the  five  broadcast 
Priorities  and  nonbroadcast  Special 
Applications  category  commonly  range 
from  one  to  two  years.  Phases  of  multi- 
year  construction  projects  funded  in  the 
Broadcast  Other  category  would 
commonly  be  awarded  for  a  one  to  two 
year  period  with  the  expectation  that 
subsequent  phases  would  be  funded 
dependent  on  the  availability  of  Federal 
funds.  Although  these  time  frames  are 
generally  applied  to  the  award  of  all 
PTFP  grants,  variances  in  project 
periods  may  be  based  on  specific 
circumstances  of  an  individual 
proposal. 

XV.  NTIA  Policies  on  Procedural 
Matters 

Based  upon  NTlA's  experience  during 
the  PTFP  2002  Grant  Round.  NTIA  has 
determined  that  it  is  in  the  best  interest 
of  NTIA  and  applicants  to  continue 
recent  policies  regarding  three 
procedural  matters.  The  following 
policies  are  applicable  only  to  the  FY 
2003  PTFP  Grant  Round  and  resulting 
awards. 

Applications  Resulting  From 
Catastrophic  Damage  or  Emergency 
Situations 

Section  2301.10  provides  for 
submission  of  applications  resulting 
from  catastrophic  damage  or  emergency 
situations.  NTIA  would  like  to  clarify  its 
implementation  of  this  provision.  While 
the  intent  of  this  Notice  is  to  address  FY 
2003  television  applications,  applicants 
for  radio  or  television  projects  may 
submit  applications  resulting  from 
catastrophic  damage  or  emergency 
situations. 
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For  FY  2003  PTFP  applicants,  when 
an  eligible  broadcast  applicant  suffers 
catastrophic  damage  to  the  basic 
equipment  essential  to  its  continued 
operation  as  a  result  of  a  natural  or 
maiunade  disaster,  or  as  the  result  of 
significant  equipment  failure,  and  is  in 
dire  need  of  assistance  in  funding 
replacement  of  the  damaged  equipment, 
it  may  file  an  emergency  application  for 
PTFP  funding  at  any  time.  NTIA  limits 
this  request  to  equipment  essential  to  a 
station's  continued  operation  such  as 
transmitters,  towers,  antennas,  STLs  or 
similar  equipment  which,  if  the 
equipment  failed,  would  result  in  a 
complete  loss  of  service  to  the 
community. 

When  submitting  an  emergency 
application,  the  applicant  should 
describe  the  circumstances  that  prompt 
the  request  and  should  provide 
appropriate  supporting  documentation. 
NTIA  requires  that  applicants  claiming 
significant  failure  of  equipment  will 
document  the  circiunstances  of  the 
equipment  failure  and  demonstrate  that 
the  equipment  has  been  maintained  in 
accordance  with  standard  broadcast 
engineering  practices. 

NTIA  will  grant  an  award  only  if  it 
determines  that  (1)  the  emergency 
satisfies  this  policy,  and  (2)  the 
applicant  either  carried  adequate 
insurance  or  had  acceptable  self- 
insurance  coverage. 

Applications  filed  and  accepted  for 
emergency  applications  must  contain  all 
of  the  information  required  by  the 
Agency  application  materials  and  must 
be  submitted  in  the  number  of  copies 
specified  by  the  Agency. 

NTIA  will  evaluate  the  application 
according  to  the  evaluation  criteria  set 
forth  in  §  2301.17(h).  The  PTFP  Director 
takes  into  account  program  staff 
evaluations  (including  the  outside 
reviewers)  the  availability  of  funds,  the 
type  of  project  and  broadcast  priorities 
set  forth  at  §  2301.4(b),  and  whether  the 
applicant  has  any  current  NTIA  grants. 
The  Director  presents  recommendations 
to  the  Office  of  Telecommunications 
and  Information  Applications  (OTIA) 
Associate  Administrator  for  review  and 
approval.  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendation  will  be  presented  to 
the  Selecting  Official,  the  NTIA 
Administrator.  The  NTIA  Administrator 
makes  final  award  selections  taking  into 
consideration  the  Director's 
recommendation  and  the  degree  to 
which  the  application  fulfills  the 
requirements  for  an  emergency  award 
and  satisfies  the  program's  stated 
purposes  set  forth  at  §  2301.1(a)  and  (c). 


Service  of  Applications 

FY  2003  PTFP  applicants  are  not 
required  to  submit  copies  of  their  PTFP 
applications  to  the  FCC,  nor  are  they 
required  to  submit  copies  of  the  FCC 
transmittal  cover  letters  as  part  of  their 
PTFP  applications.  NTIA  routinely 
notifies  the  FCC  of  projects  submitted 
for  funding  which  require  FCC 
authorizations. 

FY  2003  PTFP  applicants  for  distance 
learning  projects  are  not  required  to 
notify  every  state  telecommunications 
agency  in  a  potential  service  area.  Many 
distance  learning  applications  propose 
projects  which  are  nationwide  in  nature. 
NTIA,  therefore,  believes  that  the 
requirement  to  provide  a  summary  copy 
of  the  application  in  every  state 
telecommunications  agency  in  a 
potential  service  area  is  unduly 
burdensome  to  applicants.  NTIA, 
however,  does  expect  that  distance 
learning  applicants  will  notify  the  state 
telecommunications  agencies  in  the 
states  in  which  they  are  located. 

FCC  Authorizations 

For  the  FY  2003  PTFP  Grant  Round, 
applicants  may  submit  applications  to 
the  FCC  after  the  closing  date,  but  do  so 
at  their  own  risk.  Applicants  are  urged 
to  submit  their  FCC  applications  with  as 
much  time  before  the  PTFP  closing  date 
as  possible.  No  grant  will  be  awarded 
for  a  project  requiring  FCC  authorization 
until  confirmation  has  been  received  by 
NTIA  from  the  FCC  that  the  necessary 
authorization  will  be  issued. 

For  FY  2003  PTFP  applications,  since 
there  is  no  potential  for  terrestrial 
interference  with  Ku-band  satellite 
uplinks,  grant  applicants  for  Ku-band 
satellite  uplinks  may  submit  FCC 
applications  after  a  PTFP  award  is 
made.  Grant  recipients  for  Ku-band 
satellite  uplinks  will  be  required  to 
document  receipt  of  FCC  authorizations 
to  operate  the  uplink  prior  to  the  release 
of  Federal  funds. 

For  FY  2003  PTFP  applications,  NTIA 
may  accept  FCC  authorizations  that  are 
in  the  name  of  an  organization  other 
than  the  PTFP  applicant  in  certain 
circumstances.  Applicants  requiring  the 
use  of  FCC  authorizations  issued  to 
another  organization  should  discuss  in 
the  application  Program  Narrative  why 
the  FCC  authorization  must  be  in  the 
other  organization's  name.  NTIA 
believes  that  such  circumstances  will  be 
rare  and,  in  its  experience,  are  usually 
limited  to  authorizations  such  as  those 
for  microwave  interconnections  or 
satellite  uplinks. 

As  noted  above,  for  FY  2003  P-PFP 
applications,  NTIA  does  not  require  that 
the  FCC  applications  be  filed  by  the 


closing  date.  While  NTIA  is  permitting 
submission  of  FCC  applications  after  the 
closing  date,  applicants  are  reminded 
that  they  must  continue  to  provide 
copies  of  FCC  applications,  as  they  were 
filed  or  will  be  filed,  or  equivalent 
engineering  data,  in  the  PTFP 
application  so  NTIA  can  properly 
evaluate  the  equipment  request.  These 
include  applications  for  permits, 
construction  permits  and  licenses 
already  received  for  (1)  construction  of 
broadcast  station,  (including  a  digital 
broadcasting  facility)  or  translator,  (2) 
microwave  facilities.  (3)  ITFS 
authorizations,  (4)  SCA  authorizations, 
and  (5)  requests  for  extensions  of  time. 
For  those  applicants  whose  projects 
require  authorization  by  the  FCC. 
information  about  FCC  filing  procedures 
can  be  found  on  the  Internet  at: 
www.fcc.gov. 

XVI.  Intergovernmental  Review 

Applicants  should  note  that  they  must 
continue  to  comply  with  the  provisions 
of  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs.  "  The  Executive  Order 
requires  applicants  for  financial 
assistance  under  this  program  to  file  a 
copy  of  their  application  with  the  Single 
Points  of  Contact  (SPOC)  of  all  states 
relevant  to  the  project.  Applicants  are 
required  to  provide  a  copy  of  their 
completed  application  to  the 
appropriate  SPOC  on  or  before  the 
Closing  Date.  Applicants  are  encouraged 
to  contact  the  appropriate  SPOC  well 
before  their  PTFP  closing  date.  A  listing 
of  the  state  SPOC  offices  may  be  found 
with  the  PTFP  application  materials  at 
the  NTIA  Internet  site.  A  list  of  the 
SPOC  offices  is  available  from  NTIA 
(see  the  ADDRESSES  section  above). 

XVII.  Other  Requirements 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  are 
applicable  to  this  solicitation,  unless 
stated  otherwise  in  this  notice. 
However,  please  note  that  the 
Department  of  Commerce  will  not 
implement  the  requirements  of 
Executive  Order  13202  (66  FR  49921). 
pursuant  to  guidance  issued  by  the 
Office  of  Management  and  Budget  in 
light  of  a  court  opinion  which  found 
that  the  Executive  Order  was  not  legally 
authorized.  See  Building  and 
Construction  Trades  Department  v. 
Allbaugh,  172  F.  Supp.  2d  138  (D.D.C. 
2001).  This  decision  is  currently  on 
appeal.  When  the  case  is  resolved,  the 
Department  will  provide  further 
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infnrnuitinn  on  iinplt'int'iitdtnui  nt 
Exe<  uti\t'  Order  1  iJOJ 

XVIII.  Executive  Order  12866 

It  hd^  bff>n  deterrninffi  thdt  ttii.-.  nutu.c 
IS  a     nut  sisnific:anf  ruU'  umifr 
Exe(  uti\>'  Order  IJHhh 

XIX.  Executive  Order  13132 

It  has  been  determined  that  thi>  nutue 
does  not  cxintain  pulic  u's  with 


Feder.ilism  implications  as  that  term  is 
dehned  m  HO  13132 


has  not  been  prepared  for  this  notice.  5 
U.S.C.  601  et  seq. 


XX.  Regulatory  Flexibility  Analysis  Bernadette  McGuire-Rivera. 


He(  ause  notice  and  comment  are  not 
required  under  5  {'.S.C..  553.  or  any 
other  law,  tor  this  notice  related  to 
[)Lil)li(  property,  loans,  grants,  benefits 
or  (  ontractN.  5  i;  S.f'.  553(a),  Regulatory 
llexihilitv  .\iialvsis  is  not  required  and 


Associatp  Administrator.  Office  at 

Teh'ronimunirations  and  Intormation 

Applications. 

|FR  Doe.  02-26421  Filed  10-16-02;  8;4.t  ami 
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REMINDERS 

The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  17. 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Nectannes  grown  in — 

Calrfomia.  published  9-17-02 
Onions  (Vidalia)  grown  in — 

Georgia,  published  9-17-02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Pollution 
Tank  vessels,  tank  level  or 
pressure  monitonng 
devices   published  9-17- 
02 
TREASURY  DEPARTMENT 
Rscal  Service 
Book-entry  Treasury  bonds 
notes,  and  bills 
New  Treasury  Direct 
system,  published  10-17- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

KIwtfnjit  grown  in — 
Calrfomia,  comments  due  by 
10-21-02.  published  8-22- 
02  [FR  02-21364] 
Mango  pronnotion,  research, 
and  information  order 
comments  due  by  10-25-02, 
published  8-26-02  [FR  02- 
21535] 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection 
Federal  Meat  Inspection  and 
Poultry  Products 
Inspection  Acts.  State 
designations — 
Maine,  termination, 
comments  due  by  10- 
23-02;  published  10-2- 
02  [FR  02-24979] 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Review  inspectkjn 
requirements,  comments 


due  by  10-21-02:  published 
8-21-02  [FR  02-21158] 
COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys 
BE-22    annual  survey  of 
selected  services 
transactions  with 
unaffiliated  foreign 
persons,  comments  due 
by  10-25-02,  published  8- 
26-02  [FR  02-21691] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 

Incidental  taking — 
Southern  Calrtornia,  dntt 
gillnet  fishing  prohibited, 
loggertiead  sea  turtles, 
comments  due  by  10- 
21-02   published  9-20- 
02  [FR  02-23841] 
Fishery  conservation  and 
management 

Canbt)ean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

South  Atlantic  shnmp. 
comments  due  by  10- 
21-02,  published  9-4-02 
[FR  02-22544] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries, 
exempted  fishing  permit 
applications,  comments 
due  by  10-21-02, 
published  10-4-02  [FR 
02-25335] 
West  Coast  States  and 
Western  Pacrfic 
fishenes— 

Coral  reef  ecosystems, 
comments  due  by  10- 
24-02,  published  9-24- 
02  [FR  02-24013] 
West  Coast  salmon, 
comments  due  by  10- 
25-02.  published  10-10- 
02  [FR  02-25865] 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

District  of  Columbia  sex 

offender  registration, 

comments  due  by  10-21-02; 

published  8-21-02  [FR  02- 

20468] 
DNA  information,  collection 

and  use,  comments  due  by 

10-21-02,  published  8-21-02 

[FR  02-20606] 

ENERGY  DEPARTMENT 

Financial  assistance 
Grants  and  cooperative 
agreements  with  for-profit 
organizations,  uniform 
administrative 


requirements,  comments 
due  by  10-25-02; 
published  8-26-02  [FR  02- 
20967] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 

New  Hampshire:  comments 
due  by  10-21-02: 
published  9-19-02  [FR  02- 
23728] 
Utah;  comments  due  by  10- 
21-02;  published  9-19-02 
[FR  02-23378] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Utah;  comments  due  by  10- 
21-02:  published  9-20-02 
[FR  02-23817] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States 

California,  comments  due  by 
10-21-02;  published  9-20- 
02  [FR  02-23987] 
Kentucky,  comments  due  by 
10-24-02;  published  9-24- 
02  [FR  02-24091] 
Utah,  comments  due  by  10- 
21-02;  published  9-20-02 
[FR  02-23816] 
Pesticides;  emergency 
exceptions,  etc  : 
Caffeine;  comments  due  by 
10-23-02;  published  10- 
17-02  [FR  02-26438] 
Superfund  program; 
National  oil  and  hazardous 
substances  contingerKy 
plan — 

National  priorities  list 
update;  comments  due 
by  10-21-02;  published 
9-19-02  [FR  02-23585] 
National  priorities  list 
update;  comments  due 
by  10-21-02;  published 
9-19-02  [FR  02-23586] 
National  priorities  list 
update,  comments  due 
by  10-23-02;  published 
9-23-02  [FR  02-23988] 
Toxic  substances: 
Significant  new  uses — 
3-Hydroxy-1,1- 
dimethylbutyl  derivative, 
etc  ;  comments  due  by 
10-21-02;  published  9- 
20-02  [FR  02-23749] 
Water  pollution;  effluent 
guidelines  tor  point  source 
categories: 
Construction  and 
devetopment;  storm  water 
discharges;  comments 
due  by  10-22-02; 
published  6-24-02  [FR  02- 
12963] 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Customer  proprietary 
network  and  other 
customer  information; 
telecommunications 
carriers'  use;  non- 
accounting  safeguards; 
unauthorized  tong 
distance  changes; 
comments  due  by  10- 
21-02;  published  9-20- 
02  [FR  02-23200] 
Radio  stations;  table  of 
assignments: 
Colorado  and  Texas; 
comments  due  by  10-21- 
02;  published  9-9-02  [FR 
02-22757] 
Ohio;  comments  due  by  10- 
21-02;  published  9-12-02 
[FR  02-23140] 
Oklahoma  and  Texas; 
comments  due  by  10-21- 
02;  published  9-12-02  [FR 
02-23141] 
Oregon;  comments  due  by 
10-21-02;  published  9-12- 
02  [FR  02-23139] 
Texas;  comments  due  by 
10-21-02;  published  9-12- 
02  [FR  02-23138] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
State  banks  chartered  as 
limited  liability  companies; 
insurance  eligibility; 
comments  due  by  10-21-02; 
published  7-23-02  [FR  02- 
18467] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  ft 
Medicaid  Services 
Medicare: 
National  and  local  coverage 
determinations;  review; 
comments  due  by  10-21- 
02;  published  8-22-02  [FR 
02-21530] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
HeaKti  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs;  fraud  and 
abuse: 

Beneficiary  coinsurance  and 
deductible  amounts; 
waiver  under  anti-kickback 
statute;  safe  harbor; 
comments  due  by  10-25- 
02;  published  9-25-02  [FR 
02-24344] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 


Federal  Register / Vol.  67,  No.  201 /Thursday,  October  17,  2002 /Reader  Aids 


Puerto  Rico;  condominium 
development;  FHA 
approval;  comments  due 
by  10-21-02;  published  8- 
21-02  [FR  02-21225] 
Single  family  mortgage 
insurance — 
One-time  and  up-front 
premiums;  submission 
schedule;  comments 
due  by  10-21-02; 
published  8-21-02  [FR 
02-21227] 
Rehabilitation  Loan 
Insurance  Program; 
comments  due  by  10- 
21-02;  published  8-21- 
02  [FR  02-21228] 
INTERIOR  DEPARTMENT 
Fish  and  Wlldllfa  Smvlce 
Endangered  and  threatened 
species: 

Califomia  tiger  salamander; 
Sonoma  County  distinct 
population  segment; 
comments  due  by  10-21- 
02;  published  7-22-02  [FR 
02-18451] 

Hearing,  etc.;  comments 
due  by  10-21-02; 
published  8-26-02  [FR 
02-21628] 
Critical  habitat 
designations — 
Cushenbury  milk-vetch, 
etc.  (cartx}nate  plants 
from  San  Bemardino 
Mountains.  CA); 
comments  due  by  10- 
21-02;  published  9-20- 
02  [FR  02-23942] 
Topeka  shiner;  comments 
due  by  10-21-02; 
published  8-21-02  [FR 
02-20939] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kansas;  comments  due  by 
10-23-02;  published  9-23- 
02  [FR  02-24016] 

JUSTICE  DEPARTMENT 

Privacy  Act;  implementation; 
comments  due  by  10-24-02; 
published  9-24-02  [FR  02- 
24207] 

NUCLEAR  REGULATORY 
COMMISSION 

Electronic  maintenance  and 
submission  of  information; 
comments  due  by  10-21-02; 
published  9-6-02  [FR  02- 
21888] 
Rulemaking  petitions: 
Leyse.  Robert  H.;  comments 

due  by  10-23-02; 

published  8-9-02  [FR  02- 

20172] 


Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Dry  cask  independent  spent 

fuel  and  monitored 

retrievable  storage 

installations;  siting  and 

design;  geological  and 

seismological 

characteristics;  comments 

due  by  10-22-02; 

published  9-5-02  [FR  02- 

22596] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Security  futures  products: 
Margin  related  to  security 
futures  products;  reserve 
requirements;  comments 
due  by  10-23-02; 
published  9-23-02  [FR  02- 
24027] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Load  lines: 
Great  Lakes — 
Lake  Michigan;  river 
barges;  limited  service 
domestic  voyages; 
comments  due  by  10- 
23-02;  published  4-23- 
02  [FR  02-09834] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
ailes,  etc.: 

Niagara  Falls,  NY;  special 
flight  rules  in  vicinity — 
Canadian  flight 
management 
procedures;  comments 
due  by  10-21-02; 
published  9-4-02  [FR 
02-22267] 
Airworthiness  directives: 
Boeing;  comments  due  by 
10-21-02;  published  9-25- 
02  [FR  02-24306] 
Bombardier;  comments  due 
by  10-21-02;  published  9- 
25-02  [FR  02-24282] 
Britten  Norman  (Bembridge) 
Ltd.;  comments  due  by 
10-24-02;  published  9-17- 
02  [FR  02-23515] 
Cameron  Balloons  Ltd.; 
comments  due  by  10-21- 
02;  published  9-13-02  [FR 
02-23288] 
Domier;  comments  due  by 
10-25-02;  published  9-25- 
02  [FR  02-24307] 
Hartzell  Propeller  Inc.; 
comments  due  by  10-21- 
02;  published  9-19-02  [FR 
02-23777] 
McDonnell  Douglas; 
comments  due  by  10-21- 


02;  published  9-4-02  [FR 

02-22436] 
Mitsubishi  Heavy  Industries. 

Ltd.;  comments  due  by 

10-21-02;  published  9-13- 

02  [FR  02-23289] 
Pilatus  Britten-Norman  Ltd.; 

comments  due  by  10-21- 

02;  published  9-17-02  [FR 

02-23514] 

Pratt  &  Whitney;  comments 
due  by  10-21-02; 
published  9-19-02  [FR  02- 
23776] 
Ainworthiness  standards: 
Special  conditions — 
Raytheon  Aircraft  Co. 
Model  HS.125  Series 
700A  airplanes; 
comments  due  by  10- 
24-02;  published  9-24- 
02  [FR  02-24242] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Occupant  crash  protection- 
Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  small 
women  and  young 
children,  etc.;  phase-in 
requirements;  comments 
due  by  10-24-02; 
published  9-24-02  [FR 
02-24236] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Foreign  corporations;  gross 

income;  exclusions; 

comments  due  by  10-22- 

02;  published  8-2-02  [FR 

02-19127] 

Correction;  comments  due 
by  10-22-02;  published 
9-17-02  [FR  C2-19127] 
Retumed  or  recharacterized 

IRA  contributions; 

eamings  calculation; 

comments  due  by  10-21- 

02;  published  7-23-02  [FR 

02-18452] 
Taxpayer  identifying 

numbers;  requirement  on 

submissions;  comments 

due  by  10-23-02; 

published  7-26-02  [FR  02- 

18792] 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule: 
Respirator  and 
cardiovascular  conditions; 
evaluation  of  hypertension 
with  heart  disease; 
comments  due  by  10-21- 
02;  published  8-22-02  [FR 
02-21366] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043   This  list  IS  also 
available  online  at  http:// 
www.  nara.go  v/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S   Government  Pnnting 
Office,  Washington    DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  gov/nara/ 
naraOOS  html.  Some  laws  may 
not  yet  be  available. 

S.  238/P.L.  107-237 

To  authorize  the  Secretary  of 
the  Intenor  to  conduct 
feasibility  studies  on  water 
optimization  in  the  Burnt  River 
basin,  Malheur  River  basm, 
Owyhee  River  basin,  and 
Powder  River  basin,  Oregon. 
(Oct.  11.  2002;  116  Stat. 
1485) 

S.  1175/P.L.  107-238 

Vicksburg  National  Military 
Park  Boundary  Modification 
Act  of  2002  (Oct    11,  2002, 
116  Stat    1486) 

S.  1325/P.L.  107-239 

To  ratify  an  agreement 
between  The  Aleut 
Corporation  and  the  United 
States  of  Amenca  to 
exchange  land  nghts  received 
under  the  Alaska  Native 
Claims  Settlement  Act  for 
certain  land  interests  on  Adak 
Island,  and  for  other  purposes 
(Oct.  11,  2002,  116  Stat. 
1488) 

H.J.  Res.  122/P.L.  107-240 
Making  further  continuing 
appropriations  for  the  fiscal 
year  2003,  and  for  other 
purposes.  (Oct    11,  2002;  116 
Stat.  1492) 
Last  List  October  11,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


VI 


Federal  Register    Vol    t)7.  No    201  /  Thursday.  October  17.  2002/Reader  Aids 


enacted  public  laws    To 
subscribe    go  to  hnp 
hydra  gsa  goi  archives. 
puDlaws-i  htrrif  or  send  E  mail 
to  listserv©listserv.gsa.gov 


witri  ttie  toilowing  text 
message 

SUBSCRIBE  PUBLAWS-L 

Vnur   Namo 


Note:  This  service  is  strictly 
for  E-maii  notification  of  new 
laws   The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 


specific  inquiries  sent  to  this 
address 


Microfiche  Editions  Available... 
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class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  t>asis.  Is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  n^led  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
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FREE 
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Martinsburg,  WV;  C-130  to  C-5  aircraft  conversion,  64354 

Arts  and  IHumanlties,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  64373-64374 
Submission  for  OMB  review;  comment  request,  64374 
Grant  and  cooperative  agreement  awards: 
African  Medical  Research  Foundation,  64374-64375 
Ghana,  University  of,  Division  of  International  Health/ 

Global  Surveillance  Project,  64375-64376 
Human  immunodeficiency  virus  (HIV) — 
Cote  d'lvoire  Ministry  of  Health;  Tuberculosis  Control 

Program,  64376-64377 
Malawi;  National  AIDS  Commission,  64379 
Mali,  Groupe  Pivot,  64384-64385 
National  AIDS  Coordinating  Agency,  Total  Community 

Mobilization  Project,  64379-64381 
Pan  American  Health  Organization;  Caribbean  Regional 

Epidemiology  Center,  64377-64378 
Tanzania  Ministry  of  Health,  National  AIDS  Control 

Program.  64382-64383 
Uganda,  National  HIV/ AIDS  Reference  Laboratory, 
64381-64382 
International  Union  for  Health  Promotion,  Global  Health 
Promotion  and  Health  Education  Initiatives  Related 
to  Chronic  Disease  Prevention,  64385-64386 
South  Africa  Health  Department;  Respiratory  and 
Meningeal  Pathogens  Laboratory,  National  Heath 
Laboratory  Service,  64386-64387 
Uganda,  University  of.  Division  of  International  Health/ 

Global  Surveillance  Project,  64387 
World  Health  Organization,  Tanzania,  Division  of 
International  Health/Global  Surveillance  Project, 
64387-64388 
Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HIV) — 
Cote  d'lvoire;  HIV/ AIDS  care  services  expansion. 
64388-64389 
Meetings: 
Smoking  and  Health  Interagency  Committee;  correction, 
64389 


Coast  Guard 

RULES 

Alternate  hull  examination  program  f      passenger  \pssels, 
and  underwater  surveys  for  nau     dl  school,  offshore 
supply,  passenger,  and  sailing  s  iiool  vessels,  64315 
Vocational  rehabilitation  and  education: 
Great  Lakes  Maritime  Academy — 

Graduate  eligibility  for  third-mate  licenses.  64313- 
64315 
PROPOSED  RULES 
Ports  and  waterways  safety:   ■ 
Calvert  Cliffs  Nuclear  Power  Plant.  MD:  security  zone, 
64345-64346 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc: 

Towing  Safety  Advisory  Committee.  64443-64444 
Meetings: 

Lower  Mississippi  River  Waterway  Safety  Advisory 
Committee.  64444 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  64351 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  64350-64351 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Cooperative  marketing  associations:  cotton,  dairy,  honey 
programs.  64453-64481 

Consumer  Product  Safety  Commission 

NOTICES 

All-Terrain  Vehicles  for  use  by  children  under  16  years  old; 

petition  requesting  ban  of  sale.  64353—64354 
Meetings;  Sunshine  Act,  64354 

Defense  Department 

See  Air  Force  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
AccuStandard,  Inc.,  64417-64418 
Geiger,  Douglas  L.,  M.D.,  64418-64419 
Guilford  Pharmaceticals,  Inc..  64419 
Research  Triangle  Institute,  64419 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
H-IB  Technical  Skills  Training,  64420 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 
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Energy  Department 

See  Federal  Energy  Regulatnrv  Commission 

NOTICES 

Meetings: 

Biomass  Research  and  Development  Tec:hni(al  Advisory 
C.ommittee,  b4354-b4J55 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emissi(jn  standards 

Friction  materials  manufacturing  facilities.  M497-M,t12 
PROPOSED  RULES 

Air  qualitv  implementation  plans;  approval  and 
promulgation,  various  States. 
New  lersev.  M  U7 
NOTICES 
Agencv  information  collection  a(  tivities: 

Submission  fr)r  OMB  review,  i  omment  request.  64:^66- 
64367 
Environmental  statements,  availabilitv.  c^tc: 
Agencv  statements — 

VVeek.lv  receipts.  64367-64  U)H 
Meetings 

Agricultural  worker  risk  assessment  process.  64368- 
64369 
Water  pollution  control: 

Total  maximum  dailv  loads  — 

Arkansas;  statewide  waters  list.  ti436'*-64,i70 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

See  Trade  Representative.  Office  ui  Inited  States 

Farm  Credit  Administration 

PROPOSED  RULES 

Farm  credit  svstem; 

Loan  policies  and  operations — 

■^'oung,  beginning,  and  small  tarmers  and  ranchers; 
meeting.  643_'()-h432  1 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 

Special  conditions — 

Bombardier  Aerospace  Model  ( :i.-t,0()-J[)J4  |KI4()()) 
series  airplanes.  64  3[)4— 643  1  1 
PROPOSED  RULES 
Air  carrier  t:ertific:ation  and  operations: 

Incidents  involving  animals  (furing  air  trans[)ort;  reports 
bv  earners,  64330-64331 
Airworthiness  directives: 

Bell  Helicopter  Textron  Canada  Limited.  6432'')-64328 

Hartzell  Propeller  Inc  .  64321-64325 

RoUs-Rovce  Corp  .  64328-64330 
NOTICES 
Passenger  facility  charges;  applications,  etc.: 

Palm  Beach  International  Airport,  PL.  64444-64445 

Reno/Tahoe  International  .\irport.  W.  64445 

Federal  Communications  Commission 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection,  comment  rtHjuest.  64370 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  hlings: 
Dayton  Power  and  Light  Co   et  al  ,  64360-64365 


Environmental  statements;  availability,  etc.: 

VVilliston  Basin  Interstate  Pipeline  Co.,  64365 
Meetings: 

Hydro  Licensing  Status  Workshop,  64365-64366 
Applications,  hearings,  determinations,  etc.: 

Arizona  Public  Service  Co..  64355 

Canyon  Creek  Compression  Co,.  64355 

Columbia  Gas  Transmission  Corp,.  64356-64357 

El  Paso  Natural  Gas  Co.,  64357 

Equitrans.  L.P..  64357 

New  England  Power  Pool  et  al..  64357 

Northeast  Utilities  Service  Co.  et  al.,  64358 

PJM  Interconnections,  L.L.C.,  64358 

Regional  Transmission  Organizations  et  al.,  64358 

Southern  LNG  Inc..  64359 

Southern  Natural  Gas  Co.,  64359 

Tampa  Electric  Co..  64359 

Walton  County  Power.  LLC,  64360 

Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act,  64370-64371 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 

Arizona  Eastern  Railway,  Rail  America,  Inc..  64445- 

64446 
Burlington  Northern  &  Santa  Fe  Railway  C]o.,  64446 
Paducah  &  Louisville  Railway.  Inc.,  64446-64447 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  64371 
Formations,  acquisitions,  and  mergers.  64371 
Formations,  acquisitions,  and  mergers;  correction.  64371- 

64372 
Permissible  nonbanking  activities,  64372 

Fish  and  Wildlife  Service 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies;  quality, 
objectivity,  utility,  and  integrity  guidelines,  64407 

Food  and  Drug  Administration 

NOTICES 

Agenf:v  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  64389 
Submission  for  DMB  review;  comment  request,  64390- 
64398 
Human  drugs: 

Drug  products  withdrawn  from  sale  for  reasons  other 
than  safetv  or  effectiveness — 
Dextroamphetamine  sulfate  tablets.  64398-64399 
Meetings: 

Antiviral  Drugs  Advisory  Committee.  64399 
Food  and  securitv  recalls;  FDA/industry  exchange 

workshops,  64399-64400 
Peripheral  and  Central  Nervous  System  Drugs  Advisory- 
Committee,  64400 
Psychopharmacologic  Drugs  Advisory  Committee.  64401 
Reports  and  guidance  documents;  availability,  etc.: 
Bioavailability  and  bioequivalence  testing  samples; 

handling  and  retention,  64401-64402 
Human  blood  and  blood  components;  information  for 
use,  64402 
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Over-the-counter  drugs;  industry  labeling  guide,  64402- 
64403 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  64348 

Forest  Service 

NOTICES 

Meetings; 
Resource  Advisory  Committees — 
Del  Norte  County.  64348-64349 
Santa  Rosa  and  San  Jacinto  Mountains  National 
Monument  Advisory  Committee,  64349-64350 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  64372 
Meetings: 

Vital  and  Health  Statistics  National  Committee,  64372- 
64373 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings: 

Health  Professions  and  Nurse  Education  Special 
Emphasis  Panels,  64403-64405 

Housing  and  Urban  Development  Department 

RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Downpayment  assistance  grants  and  streamlining 
amendments,  64483-64495 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  64405 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property.  64405-64407 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Foreign  corporations;  gross  income;  exclusions 
Hearing  change  and  extension  of  comment  period, 
64331 
Redemptions  taxable  as  dividends.  64331-64345 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  64447-64449 

international  Trade  Administration 

NOTICES 

Antidumping: 

Stainless  steel  plate  in  coils  from — 
Belgium.  64352-64353 


International  Trade  Commission 

NOTICES 

Import  investigations: 

Display  controllers  with  upscaling  functionality  and 
products  containing  same,  64411 

Justice  Department 

See  Drug  Enforcement  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  64411-64414 
Pollution  control;  consent  judgments: 

AVX  Corp.,  et  al..  64414 

Brighton  Township,  64414-64415 

Brotech  Corp.,  64415 

CvroChem,  Inc.,  et  al..  64415 

ExxonMobil  Oil  Corp.,  64415-64416 

Government  of  the  Virgin  Islands,  64416 

Manzo.  Dominick,  et  al.,  64416—64417 

Niagara  Frontier  Transportation  Authority.  64417 

Remi  Bourdeau,  64417 

Labor  Department 

See  Employment  and  Training  Administratirm 

See  Wage  and  Hour  Division 

NOTICES 

Agencv  information  collection  activities: 

Submission  for  OMB  re\iew;  comment  request,  64419- 
64420 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Montana.  64407-64408 
Environmental  statements:  availability,  etc.: 

California  Desert  Conservation  Area  Plan.  C"A.  64408- 

64409 
El  Camino  Real  de  Tierra  Adentro  National  Historic  Trail 
NM.  proposed  amendments  to  Taos,  Mimbres,  and 
White  Sands  resource  management  plans,  64409- 
64410 
Meetings: 

Santa  Rosa  and  San  Jacinto  Mountains  Nati(jnal 
Monument  Advisory  Committee,  64349-64350 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings;  Sunshine  Act.  64421 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fisherv  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zunv — 
Bering  Sea  and  Aleutian  Islands  and  Gulf  of  Alaska 
groundfish;  Steller  sea  lion  protection  measures. 
64315-64319 
Atlantic  highly  migratory  species — 
Technical  amendments,  64311-64312 
NOTICES 
Meetings: 

New  England  Fishery  Management  Council.  64353 

National  Pari(  Service 

PROPOSED  RULES 

Special  regulations: 

Fire  Island  National  Seashore  Negotiated  Rulemaking 
Advisorv  Committee;  off-road  diiving  regulations. 
meeting,  64347 
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NOTICES 

C'oncession  contract  iifi;(iti<itii)n> 

Olvmpic.  Big  Ben(i,  ftt     Ndtiniicil  I'.irks.  t.44()M 
Environmental  statement^:  availahiht\ ,  cti 

El  Camino  Real  de  Tierra  Adcntro  National  Historic  Trail. 
NM.  proposed  aniendinents  to  the  T.ios,  Miinbres, 
and  White  Sands  resoun  e  inanam'inent  plans, 
H440'-M)441() 
Meetings; 

C^halmette  Battlefield  Task  Force  Cjimmittee.  64410 
Native  Ameru:an  Graves  F'rote(  turn  and  Kepatri.ition 
Review  C'ommittee.  644  10 

Nuclear  Regulatory  Commission 

NOTICES 

Applnations.  hfunntis.  detprminatinn'^.  rtc: 
I'nion  Electric  Co..  64422-644 J  i 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Oftu  •>  of  I'mted  .States 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

C'olombia;  continuation  of  emergent  \  with  respei  t  to 

narcotics  traffickers  iNotu  e  ot  ( )(  toiler  16,  20021,  64,107 
Trade 

Trade  negotiation  status,  notitu  ation  oi  ( ,oiigress 

(Memorandum  of  October  16,  20021,  64  5  1  1-64, 'i  1 'i 

Public  Health  Service 

Sff  C^enters  for  Disease  (Control  and  Pifvention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Servu  es  Administr.ition 

Research  and  Special  Programs  Administration 

NOTICES 

Pipeline  safet\ 

Advisory  bulletins — 

Definition  of  onshore  gas  g.ithering  lines,  64447 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulator\'  organizations:  projiosed  rule  i  hanges: 
American  Stock  E.xchange  LLd,  64424-64426 
International  Securities  E.xchange.  Im    .  64426-1)4429 
Municipal  Securities  Rulemaking  Board    64424-644(7 
National  Association  of  Sec  unties  Dealers,  hu    ,  t)44,i7- 
64441 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
California,  B4441 
Louisiana,  64441 
Viroinia.  64441-64442 


Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 

Afganistan:  least-developed  beneficiary  designation, 
64442-64443 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

.S>e  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Privacy  Act: 

Systems  of  records.  64449-64452 

Wage  and  Hour  Division 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
64420-64421 
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Presidential  Documents 


Title  3— 

The  President 


Notice  of  October  16,  2002 

Continuation  of  the  National  Emergency  With  Respect  to 
Significant  Narcotics  Traffickers  Centered  in  Colombia 


On  October  21,  1995,  by  Executive  Order  12978,  the  President  declared 
a  national  emergency  pursuant  to  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the  unusual  and  extraordinary 
threat  to  the  national  security,  foreign  policy,  and  economy  of  the  United 
States  constituted  by  the  actions  of  significant  narcotics  traffickers  centered 
in  Colombia,  and  the  unparalleled  violence,  corruption,  and  harm  such 
actions  cause  in  the  United  States  and  abroad. 

The  order  blocks  all  property  and  interests  in  property  that  are  in  the 
United  States  or  within  the  possession  or  control  of  United  States  persons 
or  foreign  persons  listed  in  an  annex  to  the  order,  as  well  as  of  foreign 
persons  determined  to  play  a  significant  role  in  international  narcotics  traf- 
ficking centered  in  Colombia.  The  order  similarly  blocks  all  property  and 
interests  in  property  of  foreign  persons  determined  to  materially  assist  in, 
or  provide  financial  or  technological  support  for  or  goods  or  services  in 
support  of,  the  narcotics  trafficking  activities  of  persons  designated  in  or 
pursuant  to  the  order,  or  persons  determined  to  be  owned  or  controlled 
by,  or  to  act  for  or  on  behalf  of,  persons  designated  in  or  pursuant  to 
the  order.  The  order  also  prohibits  any  transaction  or  dealing  by  United 
States  persons  or  within  the  United  States  in  such  property  or  interests 
in  property. 

Because  the  actions  of  significant  narcotics  traffickers  centered  in  Colombia 
continue  to  threaten  the  national  security,  foreign  policy,  and  economy 
of  the  United  States  and  to  cause  unparalleled  violence,  corruption,  and 
harm  in  the  United  States  and  abroad,  the  national  emergency  declared 
on  October  21,  1995,  and  the  measures  adopted  pursuant  thereto  to  deal 
with  that  emergency,  must  continue  in  effect  beyond  October  21.  2002. 
Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency 
with  respect  to  significant  narcotics  traffickers  centered  in  Colombia.  This 
notice  shall  be  published  in  the  Federal  Register  and  transmitted  to  the 
Congress. 


|FK  Uoc.  ()2-267fi<) 
Kiln!   10-17-02;  8:45  ,im| 
Billmn  (UhIi-  :n9rj-01-l' 
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THE  WHITE  HOUSE, 
October  16.  2002. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM233;  Special  Conditions  No. 
25-21 7-SC] 

Special  Condttions:  Bombardier 
Aerospace  Model  CL-600-2D24 
(RJ900)  Airplane;  Sudden  Engine 
Stoppage 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Bombardier  Aerospace 
Model  CL-600-2D24  (RJ900)  airplane. 
This  airplane  will  have  a  novel  or 
unusual  design  feature  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category  airplanes,  associated 
with  engine  size  and  torque  load  which 
affects  sudden  engine  stoppage.  The 
applicable  airworQiiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  design  feature. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  4,  2002. 
Comments  must  be  received  on  or 
before  November  18,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM233,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  All  comments  must  be  marked: 


Docket  No.  NM233.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Piccola,  FAA  Standardization  Branch. 
ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  (425)  227-1509;  facsimile 
(425) 227-1149. 

SUPPLEMENTARY  INFORMATION: 

FAA  Determination  as  to  Need  for 
Public  Process 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary  in  accordance 
with  14  CFR  11.38,  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  histor>'  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
final  special  conditions  and,  for  the 
reasons  stated  above,  is  not  preceded  by 
notice  and  an  opportunity  for  public 
comment,  comments  are  invited  on 
these  special  conditions.  We  invite 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  dn  so 
without  incurring  expense  or  delay  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed.  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  November  24,  1999,  Bombardier 
Aerospace  applied  for  an  amendment  to 
U.S.  Type  Certificate  A21EA  to  include 
the  Bombardier  CL-60O-2D24.  Regional 
Jet  Series  900  airplane.  This  airplane  is 
a  lengthened  version  of  the  previously 
certified  CL-600-2B19  Regional  Jet 
(CRJ)  and  CL-60O-2C10  Regional  Jet 
700.  The  CRJ  900  airplane.  CL-60G- 
2D24  will  have  increased  gross  weight, 
fuselage  length,  and  engine  thrust  to 
accommodate  the  additional  passengers, 
as  compared  to  the  CRJ  700.  The 
airplane  will  use  the  General  Electric 
engine  model  CF34-8CF5  high-bypass 
turbofan.  This  engine  model  is  a 
derivative  of  the  CF34-8C1  engine  used 
on  the  CRJ-700  airplane,  with  a  nommal 
maximum  takeoff  thrust  increase  of  five 
percent. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101  [Amendment  21-69.  effective 
September  16,  1991],  Bombardier 
Aerospace  must  show  that  the  Model 
CL-600-2D24  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  A21EA,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  to  the  type 
certificate.  Subsequent  changes  have 
been  made  to  §21.101  as  part  of 
Amendment  21-77,  but  those  changes 
do  not  become  effective  until  June  10. 
2003.  Bombardier,  however,  has  agreed 
to  use  the  guidelines  of  the  "Changed 
Product  Rule"  (14  CFR  part  21.101. 
Amendment  21-77)  for  the  Model  CL- 
600-2D24. 

The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  A21EA  are  as  follows:  14 
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CFR  part  25,  dated  February  1.  1965. 
including  Amendments  25-1  through 
25-86.  with  certain  exceptions, 
exemptions,  and  special  conditions  that 
are  not  relevant  to  these  special 
conditions. 

In  addition,  if  the  regulations 
incorporated  by  reference  do  not 
provide  adequate  standards  with  respect 
to  the  change,  the  applicant  must 
comply  with  certain  regulations  m  effect 
on  the  date  of  application  for  the 
change  The  FAA  has  determined  that 
the  Model  CL-600-2D24  must  also  be 
shown  to  comply  with  the  following 
sections  of  part  25.  in  addition  to  certain 
exemptions  and  special  conditions  that 
are  not  relevant  to  these  special 
conditions:  14  CFR  part  25,  including 
Amendments  25-1  through  25-86. 
Amendment  25-88.  Amendment  25-90. 
and  Amendments  25-92  through  25-98. 
with  the  following  exceptions: 

(a)  Section  25.783(f)  at  Amendment 
25-23  shall  replace  §  25.783(f)  at 
Amendment  25-88  for  the  aft  cargo 
compartment  and  main  avionics  bay 
doors  only  (common  doors  with  CL- 
600-2Cld) 

(b)  Section  25.807(d)(6)  at 
Amendment  25-72  shall  replace 
§  25.807(h)  at  Amendment  25-94. 

(c)  Sections  25.365.  25.831(a).  and 
25.1447(c).  at  Amendment  25-87. 

Note  1:  .Xmfndment  25-91  is  not  included 
in  the  type  certification  basis. 

Section  21.101(b)(3)  allows  a  changed 
fwoduct  to  comply  with  an  earlier 
amendment  of  a  regulation  for  each 
area,  system,  component,  equipment,  or 
appliance  that  is  affected  bv  the  change 
when  compliance  with  a  later 
amendment  would  not  contribute 
materially  to  the  level  of  safety  or  would 
be  impractical.  In  accordance  with 
§  21.101(b)(3)  the  FAA  concurs  with 
exclusion  of  Amendments  25-87,  25- 
89,  and  25-91 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  CL-600-2D24  airplane 
because  of  a  novel  or  unusual  design 
feature,  special  conditi(ms  are 
prescribed  under  the  provisions  of 
§21.16 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  CL-600-2D24 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  noise  certification 
requirements  of  14  ('FR  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 


§  21.101(b)(2)  (Amendment  21-69, 
effective  September  16.  1991). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1) 
[Amendment  21-69.  effective 
September  16,  1991). 

Novel  or  Unusual  Design  Features 

The  Bombardier  Aerospace  Model 
CL-600-2D24  will  incorporate  novel  or 
unusual  design  features  involving 
engine  size  and  torque  load  that  affect 
sudden  engine  stoppage  conditions. 

Discussion 

The  limit  engine  torque  load  imposed 
by  sudden  engine  stoppage  due  to 
malfunction  or  structural  failure  (such 
as  compressor  jamming)  has  been  a 
specific  requirement  for  transport 
category  airplanes  since  1957.  In  the 
past,  the  design  torque  loads  associated 
with  typical  failure  scenarios  have  been 
estimated  by  the  engine  manufacturer 
and  provided  to  the  airframe 
manufacturer  as  limit  loads.  These  limit 
loads  were  considered  simple,  pure 
torque  static:  loads.  The  size, 
configuration,  and  failure  modes  of  jet 
engines  have  changed  considerably  from 
those  envisioned  when  the  engine 
seizure  requirement  of  §  25.361(b)  was 
first  adopted.  Current  engines  are  much 
larger  and  are  now  designed  with  large 
bypass  fans  capable  of  producing  much 
larger  torque  loads  if  they  become 
jammed.  It  is  evident  from  service 
history  that  the  frequency  of  occurrence 
of  the  most  severe  sudden  engine 
stoppage  events  is  rare. 

Relative  to  the  engine  configurations 
that  existed  when  the  rule  was 
developed  in  1957,  the  present 
generation  of  engines  are  sufficiently 
different  and  novel  to  justify  issuance  of 
special  conditions  to  establish 
appropriate  design  standards.  The  latest 
generation  of  jet  engines  are-capable  of 
producing,  during  failure,  transient 
loads  that  are  significantly  higher  and 
more  complex  than  the  generation  of 
engines  that  were  present  when  the 
existing  standard  was  developed. 
Therefore,  the  FAA  has  determined  that 
special  conditions  are  needed  for  the 
Bombardier  Aerospace  Model  CL-600- 
2D24  airplane. 


In  order  to  maintain  the  level  of  safety 
envisioned  in  25.361(b),  more 
comprehensive  criteria  is  needed  for  the 
new  generation  of  high  bypass  engines. 
The  special  conditions  would 
distinguish  between  the  more  common 
engine  failure  events  and  those  rare 
events  resulting  from  structural  failures. 
For  these  rarer  but  more  severe  seizure 
events,  the  criteria  could  allow  some 
deformation  in  the  engine  supporting 
structure  (ultimate  load  design)  in  order 
to  absorb  the  higher  energy  associated 
with  the  high  bypass  engines,  while  at 
the  same  time  protecting  the  adjacent 
primary  structure  in  the  wing  and 
fuselage  by  providing  a  higher  safety 
factor.  The  criteria  for  the  more  severe 
events  would  no  longer  be  a  pure  static 
torque  load  condition,  but  would 
account  for  the  full  spectrum  of 
transient  dynamic  loads  developed  from 
the  engine  failure  condition. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Bombardier  Aerospace  Model  CL-600- 
2024  airplane.  Should  Bombardier 
Aerospace  apply  at  a  later  date  for  a 
chfinge  to  the  type  certificate  to  include 
another  model  incorporating  the  same 
novel  or  unusual  design  feature,  these 
special  conditions  would  apply  to  that 
model  as  well  under  the  provisions  of 
§  21.101(a)(1)  [Amendment  21-69. 
effective  September  16,  1991]. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701, 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Bombardier 
Aerospace  Model  CL-600-2D24 
airplanes. 

1.  Sudden  Engine  Stoppage.  In  lieu  of 
compliance  with  §25. 361(b),  the 
following  special  conditions  apply: 

a.  For  turoine  engine  installations,  the 
engine  mounts,  pylons  and  adjacent 
supporting  airframe  structure  must  be 
designed  to  withstand  Ig  level  flight 
loads  acting  simultaneously  with  the 
maximum  limit  torque  loads  imposed 
by  each  of  the  following: 

(1)  Sudden  engine  deceleration  due  to 
a  malfunction  which  could  result  in  a 
temporary  loss  of  power  or  thrust. 

(2)  The  maximum  acceleration  of  the 
engine. 
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b.  For  auxiliary  power  unit 
installations,  the  power  unit  mounts 
and  adjacent  supporting  airframe 
structure  must  be  designed  to  withstand 
Ig  level  flight  loads  acting 
simultaneously  with  the  maximum  limit 
torque  loads  imposed  by  each  of  the 
following: 

(1)  Sudden  auxiliary  power  unit 
deceleration  due  to  malfunction  or 
structural  failure. 

(2)  The  maximum  acceleration  of  the 
auxiliary  power  unit. 

c.  For  engine  supporting  structure,  an 
ultimate  loading  condition  must  be 
considered  that  combines  Ig  flight  loads 
with  the  transient  dynamic  loads 
resulting  from  each  of  the  following: 

(1)  The  loss  of  any  fan.  compressor,  or 
turbine  blade. 

(2)  Where  applicable  to  a  specific 
engine  design,  and  separately  from  the 
conditions  specified  in  paragraph  c(l] 
above,  any  other  engine  structural 
failure  that  results  in  higher  loads. 

d.  The  ultimate  loads  developed  from 
the  conditions  specified  in  paragraphs 
c(l)  and  c(2)  above  are  to  be  multiplied 
by  a  factor  of  1.0  when  applied  to 
engine  mounts  and  pylons  and 
multiplied  by  a  factor  of  1.25  when 
applied  to  adjacent  supporting  airframe 
structure. 

Issued  in  Renton.  Washington,  on  October 
4.  2002. 
All  Bahrami. 

Acting  Manager,  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  02-26584  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Parts  300  and  600 

[Docket  No.  020925223-2223-01;  I.D. 
0910021] 

RIN  0648-AP89 

Atlantic  Highly  Migratory  Species 
(HMS);  NOAA  Information  Collection 
Requirements;  Technical  Amendment 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  This  final  rule,  technical 
amendment,  corrects  the  cross- 
references  in  several  parts  to  regulations 


that  have  since  been  removed,  and  it 
updates  the  Office  of  Management  and 
Budget  (OMB)  table  to  add  new  OMB 
approvEds  and  to  correct  control  number 
references  to  the  appropriate  Code  of 
Federal  Regulations  (CFR)  part  or 
section.  The  intent  is  to  correct  and 
clarify  existing  regulations  and  to 
comply  with  the  requirement  of  the 
Paperwork  Reduction  Act  (PRA)  that 
agencies  display  current  OMB  control 
numbers  for  each  agency  information 
collection  requirement  and  to  make  this 
information  available  to  the  public. 
DATES:  Effective  October  18,  2002. 
ADDRESSES:  Any  comments  regarding 
burden-hour  estimates  for  coUection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to 
Christopher  Rogers.  Chief,  Highly 
Migratory  Species  Management 
Division,  Office  of  Sustainable  Fisheries 
(F/SFl),  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3282,  and  to  the  Office  of  Information 
and  Regulator)'  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503  (ATTN:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Rogers,  301-713-2347. 
SUPPLEMENTARY  INFORMATION: 

Cross  References 

On  May  28,  1999,  NMFS  published  a 
final  rule  (64  FR  29090)  that 
implemented  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish,  and 
Sharks  (HMS  FMP)  and  an  Amendment 
to  the  Atlantic  Billfish  FMP,  which 
consolidated  regulations  for  Atlantic 
HMS  into  one  part  of  the  Code  of 
Federal  Regulations  (CFR).  The  final 
consolidated  rule  inadvertently  left  in 
some  cross-references  to  parts  that  were 
removed  as  part  of  the  consolidation. 
This  final  rule,  technical  amendment, 
corrects  references  to  removed 
regulations  at  50  CFR  part  285  and  now 
references  the  consolidated  regulations 
at  50  CFR  part  635  for  the  sections  on 
reporting  requirements  at  50  CFR 
300.17,  definitions  at  50  CFR  600.10. 
and  obser\'er  requirements  at  50  CFR 
600.746. 

OMB  Control  Numbers 

NOAA  codifies  its  OMB  control 
numbers  for  information  collection  at  15 
CFR  part  902.  Part  902  of  title  15  CFR 
displays  control  numbers  that  OMB 
assigned  to  NMFS  information  pursuant 
to  the  PRA,  for  the  public's  information. 

This  final  rule,  technical  amendment, 
brings  part  902  up  to  date  and  corrects 
omissions  and  errors  by  revising  the 
table  in  section  1.  paragraph  (b)  under 
50  CFR  to  reflect  the  most  current  OMB 
control  numbers  associated  with  NMFS 


information  collections  contained  in 
regulations  appearing  in  title  50.  All  of 
the  information  collections  displayed  in 
section  1(b)  have  previously  been 
submitted  to  OMB  for  approval  during 
implementation  of  regulations 
appearing  in  the  individual  parts  of  title 
50;  this  final  rule,  technical  amendment, 
does  not  involve  any  new  reporting  or 
recordkeeping  requirements. 

Classification 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  bo 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA.  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  Assistant  Administrator  for 
Fisheries  finds,  pursuant  to  5  U.S.C.  553 
(b)(B).  that,  because  this  final  rule 
makes  only  minor,  non-substantive 
changes  and  does  not  change  operating 
practices  in  the  fishery,  it  is 
unnecessary  under  5  U.S.C.  553(b)(B)  to 
provide  for  prior  public  comment 
Because  this  final  rule,  technical 
amendment,  does  not  constitute  a 
substantive  rule,  good  cause  exists  to 
waive  the  30-day  delay  in  effective  date 
under  5  U.S.C.  553(d).  Under  this  final 
rule,  the  HMS  fisheries  would  continue 
to  operate  as  they  have  under  existing 
regulations  with  no  changes  or 
disruptions  to  fishing  practices.  This 
final  rule  makes  no  substantive  changes 
to  existing  regulations,  but  rather 
removes  potential  confusion  by 
eliminating  outdated  cross-references  to 
regulations  that  NMFS  previously 
removed.  In  addition,  this  final  rule 
updates  OMB  control  numbers 
associated  with  NMFS  information 
collections,  all  of  which  OMB  has 
previously  approved. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

List  of  Subjects 

15  CFR  Part  902 

Reporting  and  rerordkeeping 
requirements. 

50  CFR  Part  300 

Exports,  Fish,  Fisheries,  Fishing. 
Imports,  Labeling.  Marine  resources. 
Penalties.  Reporting  and  recordkeeping 
requirements,  Transportation.  Treaties, 
and  Wildlife. 

50  CFR  Part  600 
Fisheries.  Fishing. 
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Dated;  Octobtr  in   J(i()2. 
William  T   Hogarth. 

Assistuni  A!lniini--trator  (or Fisheries. 
Sational  Marine  Fisheries  Sen  ice. 

For  the  reasons  set  out  in  the 

prfamblf",  1=5  CFR  rhapter  IX  and  50 
CFR  chapters  III  and  V'l  are  amended  as 
follows: 

ISCFRCtiapterIX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
0MB  CONTROL  NUMBERS 

1  Tht'  authnritv  i  itatimi  tur  part  902 
continue^  to  read  as  follows; 

Authority:  44  1     sr      W)'.  rt  srq 

2  In  i}  902.1,  the  table  in  paragraph  (h) 
under  50  C:FR  is  amended  bv  removing 
the  entries  for  part  fi35  from  ^^^^'^  4(d) 
thri)Ut;h  *>fi.35  h<<(a).  and.  in  the  right 
hanti  (  nlumn  in  corresponding 
positions   the  control  numbers,  and  b\ 
adding  in  their  place  the  following 
entries  to  read  as  follows: 

§902.1     0MB  control  numbers  assigned 
pursuant  to  ttie  Paperwork  Reduction  Act. 


(b)  Display. 


CFR  part  or  section  where  the 
intormation  collection  require- 
ment is  :ocated 

Current 

0MB  con- 
trol num 
ber  (all 
numbers 
begin  with 
0648-1 

50  CFR 


635  4(b) 
635  4(cl) 
635  4(g) 

635  5(31 


635  5(b) 

635  5(C) 

635  5(d) 
635  5(f) 
635  6(c) 
635  7(c) 
635  21(d) 
635  26 
635  311b) 
635  32 
635  33 
635  42 
635  43 
635  44 
635  46 


-0327 
-0327 
-0202  and 

-0205 
-0371. 

-0328. 

and 

-0452 
-0013  and 

-0239 
-0328  and 

-0446 
-0323 
-0380 
-0373 
-0374 
-0202 
-0247 
-0216 
-0309 
-0338 
-0040 
-0040 
-0040 
-0363 


CFR  pan  or  section  where  the 
mlormation  collection  require- 
ment is  located 


Current 
0MB  con- 
trol num- 
ber (all 
numbers 
begin  with 
0648-) 


50  CFR  Chapter  III 

PART  300— 4NTERNATI0NAL 
FISHERIES  REGULATIONS 

J  The  aiithontv  citation  for  pari  300 
continues  to  read  as  follows: 

.\ulhoritv:  16  U.S.C.  773  ef  seq  ;  16  IJ.S.C. 
M.Tl-V)bl  ami  971  et  seq..  16  U.S.C.  973-973r; 
16  1 1  S.C.  24;il  et  scq..  16  U.S.C.  3371-3378; 
16  use.  i(i:tB(l)).  16  U.S.C.  5501  et  seq..  and 
16  LI.SC    IHdl  ft  si-q 

4,  In  *>.'}f)0,17.  paragraph  (hlllKiv)  is 
revised  to  read  as  follows: 

§300.17     Reporting. 

•  ■  *  •  * 

lb)  *  *  • 

ID  •  *  * 

(iv)  Atlanta  Purse  Seini; — S'ossel 
Logbook  (50  CFR  635.5): 


50  CFR  Chapter  Vi 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

'i  The  authority  citation  for  part  600 
1  ontinues  to  read  as  follows; 

Aulhorily:  .■!  U.S.C.  561  and  leU.SC  IKDl 

ft  >i  ij 

6.  In  i^tjOO  H),  the  definitions  for 
"Exempted  educational  activitv"  and 
"Exempted  or  expt^rimental  fishing"  are 
rtvised  to  read  as  follows: 

§600.10     Definitions. 

***** 

f.vempf^f/  educational  activity  means 
an  activity,  conducted  by  an  educational 
institution  accredited  by  a  recognized 
national  or  international  accreditation 
bodv.  of  limited  scope  and  duration, 
that  is  otherwise  prohibited  by  part  635 
or  chapter  VI  of  this  title,  but  that  is 
authorized  bv  the  appropriate  Director 
or  Regional  Administrator  for 
educational  purposes. 

Exfmptfd  or  experimental  fishing 
means  fishing  from  a  vessel  of  the 
I'nited  States  that  involves  activities 
otherwise  prohibited  by  part  635  or 
chapter  VI  of  this  title,  but  that  are 
authorized  under  an  exempted  fishing 
[)ermit  (EFP).  These  regulations  refer 
exclusively  to  exempted  fishing. 
References  in  part  635  of  Jhis  title  and 
elsewhere  in  this  chapter  to 


experimental  fishing  mean  exempted 
fishing  under  this  part. 

I,         t         *         *         * 

7.  In  1^600.746.  paragraph  (c)(1) 
introductory  text  is  revised  to  read  as 

follows: 

§600.746    Observers. 

***** 

(c)  Inadequate  or  unsafe  vessels.  (1)  A 
vessel  is  inadequate  or  unsafe  for 
purposes  of  carrying  an  observer  and 
allowing  operation  of  normal  observer 
functions  if  it  does  not  comply  with  the 
applicable  regulations  regarding 
observer  accommodations  (see  50  CFR 
parts  221, 300, 600,  622,  635,  648,  660, 
and  679)  or  if  it  has  not  passed  a  USCG 
safety  examination  or  inspection.  A 
vessel  that  has  passed  a  USCG  safety 
examination  or  inspection  must  display 
one  of  the  following: 
***** 

IFR  l)o(    ()J-2t.59<)  Filed  10-17-02:  8:4.S  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

32  CFR  Part  806b 

[Air  Force  Instruction  37-132] 

Privacy  Act;  implementation 

agency:  Department  of  the  Air  Force. 

DoD. 

ACTION:  Final  rule;  correction. 


SUMMARY:  On  Tuesday,  August  20.  2002 
(67  FR  53879),  a  final  rule  was 
published  to  add  a  Department  of  the 
Air  Force  exemption  rule  for  the  system 
of  records  F051  AF  lA  I,  entitled 
"Commander  Directed  Inquiries."  The 
(k)(2)  exemption  increased  the  value  of 
the  svstem  of  records  for  law 
enforcement  purposes.  This  rule 
corrects  misspellings  in  paragraph 
(b)(22)(i)(l). 

EFFECTIVE  DATE:  August  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Anne  Rollins  at  (703)  601-4043  or  DSN 

329-4043. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy: 
productivity;  competition;  jobs;  the 


Federal  Register /Vol.  67,  No.  202 /Friday,  October  18,  2002 /Rules  and  Regulations  64313 


environment;  public  healtb  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otberwise  interfere 
with  an  action  taken  or  planned  by 
anotber  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  tbe 
President's  priorities,  or  tbe  principles 
set  forth  in  tbis  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  Chapter  6) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511.  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  tbe  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

'  It  has  been  determined  that  the 

Privacy  Act  rulemaking  for  tbe 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  tbe  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

It  has  been  determined  that  tbe 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  tbe  relationship  between  tbe 
National  Government  and  the  States,  or 
on  tbe  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  806b 

I  Privacy. 

1,  The  authority  citation  for  32  CFR 
part  806b  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

Accordingly,  32  CFR  part  806b  is 
amended  as  follows: 


2.  Paragraph  (b)(22)(i)(l)  of  Appendix 
C  to  part  806b  is  correctly  revised  to 
read  as  follows: 

Appendix  C  to  Part  806b — General  and 
specific  exemptions 

***** 

(b)  Specific  exemptions.  *   *   * 
(22)  System  identifier  and  name:  F051 
AF  JA  I,  Conunander  Directed  Inquiries. 

(i)  Exemption:  (1)  Investigatory 
material  compiled  for  law  enforcement 
purposes,  other  than  material  within  the 
scope  of  subsection  5  U.S.C.  552a(j)(2), 
may  be  exempt  pursuant  to  5  U.S.C. 
552a{k)(2).  However,  if  an  individual  is 
denied  any  right,  privilege,  or  benefit  for 
which  he  would  otherwise  be  entitled 
by  Federal  law  for  which  he  would 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to 
the  information  except  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  confidential  source. 

Note:  When  claimed,  this  exemption 
allows  limited  protection  of  investigative 
reports  maintained  in  a  system  of  records 
used  in  personnel  or  administrative  actions. 


Dated:  October  9,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FRDoc.  02-26347  Filed  10-17-02;  8:45  am] 
BiLUNG  CODE  S001-08-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  10 

[USCG-2002-13213] 

RIN2115-AG43 

Great  Lakes  Maritime  Academy — 
Eligibility  of  Certain  Graduates  for 
Unrestricted  Third-Mate  Licenses 

agency:  Coast  Guard,  DOT. 
ACTION:  Direct  final  rule:  request  for 
comments. 

SUMMARY:  Tbe  Coast  Guard  is  amending 
minimum  service  or  training 
requirements  for  ocean  or  near  coastal 
steam  or  motor  vessel  third  mate 
licenses.  Graduation  fi-om  the  Great 
Lakes  Maritime  Academy  (GLMA)  deck 
curriculum  ocean  option  will  qualify  an 
applicant  for  licensing  on  both  ocean 
and  near  coastal  vessels.  GLMA 
graduates  who  do  not  complete  the 
ocean  option  or  one  of  the  other 
approved  service  or  training  routes  will 
continue  to  be  eligible  for  licensing  only 
on  near  coastal  vessels. 


DATES:  This  rule  is  effective  January  16. 
2003,  unless  an  adverse  comment  or 
notice  of  intent  to  submit  an  adverse 
comment  reaches  the  Docket 
Management  Facility  on  or  before 
December  17,  2002.  If  an  adverse 
comment  or  notice  of  intent  to  submit 
an  adverse  comment  is  received,  we  will 
withdraw  this  direct  final  rule  and 
publish  a  timely  notice  of  withdrawal  in 
the  Federal  Register. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2002-13213),  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System  . 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  related 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  room  PL-401  on  the  Plaza 
level  of  the  Nassif  Building.  400 
Seventh  Street  SW.,  Washington  DC,  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  find  this  docket  on  the  Internet 
at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  Mr. 
Donald  Kerlin,  National  Maritime 
Center,  U.S.  Coast  Guard,  telephone 
202-493-1001.  If  you  have  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLfMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-2002-13213), 
indicate  the  specific  section  of  this 
dociunent  to  which  each  comment 
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applies,  and  give  the  reason  for  each 
comment.  You  mav  submit  vour 
comments  and  material  by  mail,  hand 
deliven,'.  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  by  onlv  one 
means.  If  vnu  submit  your  comments  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  81/ 
2  bv  1 1  inches,  suitable  for  copving  and 
electronic  filing.  If  you  submit  them  bv 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope 

Regulatory  Information 

We  are  publishing  a  direct  final  rule 
under  33  CFR  1.05-.t5  because  we  do 
not  expect  an  adverse  comment.  If  no 
adverse  comment  or  notice  of  intent  to 
submit  an  adverse  comment  is  received 
bv  December  17.  2002.  this  rule  will 
become  effective  as  stated  in  the  DATES 
section  In  that  case,  approximately  30 
davs  before  the  effective  date,  we  will 
publish  a  document  in  the  Federal 
Register  stating  that  no  adverse 
comment  was  received  and  confirming 
that  this  rule  will  become  effective  as 
scheduled   However,  if  we  receive  an 
adverse  comment  or  notice  of  intent  to 
submit  an  adverse  comment,  we  will 
publish  a  document  in  the  Federal 
Register  announcing  the  withdrawal  nf 
all  or  part  of  this  direct  final  rule   If  an 
adverse  comment  applies  onlv  to  part  nt 
this  rule  (e.g..  to  an  amendment,  a 
paragraph,  or  a  sec;tioni  and  it  is 
possible  to  remove  that  part  without 
defeating  the  purpose  of  this  rule,  we 
may  adopt,  as  final,  those  parts  of  this 
rule  on  which  no  adverse  comment  was 
received.  We  will  withdraw  the  part  ot 
this  rule  that  was  tfie  subject  of  an 
adverse  comment.  If  we  decide  to 
proceed  with  a  rulemaking  following 
receipt  of  an  adverse  comment,  we  will 
publish  a  separate  notic:e  of  proposed 
rulemaking  (N'PRM)  and  provide  a  new 
opportunity  for  comment. 

A  comment  is  considered  "adverse"  if 
the  comment  explains  why  this  rule  or 
a  part  of  this  rule  would  be 
inappropriate,  including  a  challenge  to 
its  underlying  premise  or  approach,  or 
would  be  ineffective  or  unacceptable 
without  a  change. 

Background  and  Purpose 

Section  10.407  of  Title  46.  Code  of 
Federal  Regulations  provides  several 
routes  by  which  an  applicant  can 
demonstrate  sufficient  "service  or 
training"  to  qualify  for  licensing  as  a 
third  mate  of  ocean  or  near  coastal 
steam  or  motor  vessels  of  any  gross  tons 
The  applicant  can  demonstrate  actual 


sea  service  (paragraphs  (a)(1)  and  (c)). 
completion  of  an  apprentice  mate 
training  program  (paragraph  (a)(3)),  or 
graduation  from  one  of  several  maritime 
academies  (paragraphs  (a)(2)  and  (b)). 
Ea(  h  of  the  maritime  academies  offers 
"sea  service"  training  as  part  of  its 
curriculum.  Until  recently,  sea  service 
training  at  the  Great  Lakes  Maritime 
Academy  (GLMA)  was  available 
exclusively  on  Great  Lakes  waters.  In 
recognition  of  that  limitation,  46  CFR 
10.407(a)(2)  and  (b)  provide  that  GLMA 
graduation  qualifies  an  applicant  for 
"near  coastal  vessel"  licensing  but  not 
for  "ocean  or  near  coastal  vessel" 
licensing. 

Beginning  with  the  Class  of  2003, 
GLMA  now  offers  its  deck  curriculum 
cadets  an  "ocean  option  program."  The 
Coast  Guard  considers  the  "ocean 
option"  to  provide  the  same  level  of  sea 
service  training  offered  by  maritime 
academies  that  are  not  subject  to  the 
"near  coa.stal  vess(!l"  restriction. 
Therefore,  wo  will  accept  graduation 
from  the  ocean  option  in  GLMA's  deck 
I  urriculum  as  qualifying  an  applicant 
tor    IK  i-an  or  near  coastal  vessel" 
licensing.  GLMA  deck  class  graduates 
who  have  not  completed  the  ocean 
option,  and  who  have  not  satisfied  one 
of  the  other  "service  or  training"  routes 
mentioned  above,  will  continue  to  be 
eligible  only  for  near  coastal  vessel 
licensing. 

Discussion  of  Rule 

Minimum  service  or  training 
requirements  for  applicants  for  third 
mate  licenses  on  "ocean  or  near  coastal" 
steam  ot  motor  vessels  of  any  gross  tons 
are  contained  in  46  CFR  10.407. 
Paragraph  (a)(2)(iv)  of  that  rule  excludes 
C.LNIA  from  a  list  of  maritime  academies 
whose  graduates  meet  the  training 
requirements  for  "ocean  or  near  coastal" 
licensing,  while  paragraph  (b)  provides 
that  GLMA  deck  curriculum  graduates 
are  eligible  only  for  "near  coastal" 
licensing.  We  are  revising  (a)(2)(iv)  to 
include  the  GLMA  ocean  option 
program,  and  we  are  revising  (b)  so  that 
the  "near  coastaF'-only  restriction  is 
retained  only  for  GLMA  graduates  who 
have  no  "ocean  sea  service." 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979).  We 


expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

This  rule  will  have  no  environmental 
consequences,  impose  no  collection  of 
information,  and  impose  no  other  costs 
while  addressing  needs  expressed  by 
the  regulated  industry. 

Small  Entities 

Under  the  Regulatorv'  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

This  rule  has  no  small  entity  impact 
because  it  has  no  cost.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Comments  submitted  in  response  to  this 
finding  will  be  evaluated  under  the 
criteria  in  the  "Regulatory  Information" 
section  of  this  preamble. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  the  rule  has  a  substantial 
direct  effect  on  State  or  local 
governments  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 
cost  of  compliance  on  them.  We  have 
analyzed  this  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 
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Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1 . 
paragraph  (34)(c)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  The 
changes  in  this  rule  concern  the 
training,  qualifying  and  licensing  of 
maritime  personnel.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  4§  CFR  Part  10 

Penalties,  Reporting  and 
recordkeeping  requirements.  Schools, 
Seamen. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  10  as  follows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  63,1:  31  U.S.Q  9701; 
46  U.S.C.  2101 .  2103.  and  2110:  46  U.S.C. 
Chapter  71:  46  U.S.C.  7502.  7.50.5.  and  7701: 
49  CFR  1.45  and  1.46.  Section  10.107  is  also 
issued  under  the  authority  of  44  I'.S.C.  3507. 

§10.407    [Amended] 

2.  In  §  10.407,  paragraph  (a)(2)(iv), 
remove  the  word  "except"  and  in  its 
place  add  the  words  "including  the 
ocean  option  program  in",  and  in 
paragraph  (b),  after  the  word 
"Academy"  add  the  words  "with  no 
ocean  sea  service". 

Dated:  October  7,  2002. 
Paul ),  Pluta, 

Rear  Admiral.  Coast  Guard.  Assistant 
Commandant  fur  Marine  Safety,  Security  and 
Environmental  Protection. 
|FR  Doc.  02-26463  Filed  10-17-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  71, 115, 126, 167, 169  and 
176  * 

[USCG-200&-6858] 

RIN2115-AF95 

Alternate  Hull  Examination  Program 
for  Certain  Passenger  Vessels,  and 
Underwater  Surveys  for  Nautical 
School,  Offshore  Supply,  Passenger 
and  Sailing  School  Vessels;  Correction 

agency:  Coast  Guard.  DOT. 


ACTION:  Interim  rule;  announcement  of 
effective  date;  correction. 


SUMMARY:  This  document  contains  a 
correction  to  the  interim  rule; 
announcement  of  effective  date 
published  in  the  Federal  Register  on 
August  28,  2002,  which  announced  the 
approval  of  a  coUection-of-information 
requirement  foi  vessel  owners  or 
operators  to  send  applications,  hull 
exam  reports,  hull  condition 
assessments,  and  preventative 
maintenance  plans  to  the  Coast  Guard  in 
order  to  participate  in  the  Alternative 
Hull  Exam  and  UWILD  Programs. 
DATES:  This  correction  to  the  interim 
rule  is  effective  on  October  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dcm 
Darcy,  Office  of  Standards  Evaluation 
and  IDevelopment  (G-MSR),  Coast 
Guard,  202-267-1200. 
SUPPLEMENTARY  INFORMATION: 

Need  for  the  Correction 

As  published,  the  interim  rule; 
announcement  of  effective  date  contains 
typographical  errors  and  omissions  that 
mav  prove  to  be  misleading  and 
therefore  needs  correction. 

Correction 

In  rule  FR  Doc.  02-21983  published 
on  August  28,  2002.  (67  FR  55162)  make 
the  following  corrections; 

On  page  55162,  in  the  second  column, 
in  the  DATES  section,  following 
"126.140(g)(3);".  remove  the  first 
"176.615(c),"  and,  in  its  place,  add,  in 
numerical  order,  "167.15-33(b)  and 
167.15-33(c);  169.230(b)  and  169.230(c); 
176.615(b),". 

Dated:  October  3,  2002. 
Joseph  |.  Angelo, 

Director  ot  Standards.  .Manm  Satft\ .  Scctirity 
8-  Environmental.  Pruteclioii 
IFR  Do(    02-26461  Filed  10-17-02;  B:45  am) 
BILLING  CODE  491(>-1S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
121 701  A] 

RIN  0646-AQ02 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiaslui;  Revisions  to  Steller 
Sea  Lion  Protection  Measures  and 
Recordkeeping  and  Reporting 
Requirements;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
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Atmospheric  .■Xdministralion  (NOAA). 

(Commerce 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  the 
Steller  sea  lion  emergency  interim  rule, 
as  amended,  rorrerted.  and  extended. 
which  contains  regulations  relating  to 
Fisheries  of  the  E.xclusive  Economic 
Zone  off  Alaska.  This  action  also 
corr€?cts  the  recordkeeping  and  reporting 
final  rule  and  its  correction  This  action 
is  necessary  to  re-instate  appropriate 
applicability  dates  and  correct  other 
errors  and  omissions  that  occurred 
DATES:  Section  679. 32(a)  is  suspended 
from  January  1,  2002.  through  December 
31.2002 

The  amendments  to  §  §  679.2.  679.4. 
679  5.  679.7.  679.20.  679.22.  679.23. 
679  28.  679.31.  and  679.50  are  effective 
October  18.  2002  through  December  31. 
2002. 

The  amendment  to  §  679.43(a)  and  the 
revised  Table  1 1  to  Part  679  are  effective 
October  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patsv  A   Bearden.  907-586-7008.  or  e- 
mail  Patsv.Bearden@noaa.gov 
SUPPLEMENTARY  INFORMATION:  Since 
January  2002.  several  rules  were 
published  in  the  Federal  Register  by 
.MMFS,  Alaska  Region,  that  require 
further  correction  by  this  ac:tion  These 
are  the  emergency  interim  rule 
published  January'  8.  2002  (67  FK  956). 
which  implemented  Steller  sea  lion 
protection  measures  (SSL  rule), 
subsequently  amended  and  corret:ted 
May  1.  2002  (67  FR  21600  (SSL 
correction),  and  extended  May  16,  2002 
(67  FR  34860)  (SSL  extension):  and  the 
final  rule  published  January  28.  2002 
(67  FR  4100),  which  amended 
regulations  implementing  recordkeeping 
and  reporting  requirements  (R&R  rule), 
corrected  May  2,  2002  (67  FR  22008) 
(R&R  correction). 

The  SSL  rule,  SSL  correction,  the  R&R 
rule  and  R&R  correction  often  address 
the  same  regulatory'  text.  Despite  NMFS' 
effort  to  ascertain  errors  c:ommon  or 
shared  by  these  rules,  errors  still  exist 
in  the  regulatory'  text  and  are  corrected 
by  this  action. 

Need  for  Corrections 

This  rule  re-establishes  appropriate 
applicability  dates  for  the  regulations 
associated  with  the  SSL  rule  and  its 
subsequent  amendment,  correction,  and 
extension.  The  SSL  rule  intended  to 
specify  that  the  provisions  contained  in 
it  were  to  be  suspended  or  effective 
from  January  1,  2002.  through  July  8, 
2002,  with  some  exceptions.  The  SSL 
extension  published  May  16.  2002. 
extended  the  effective  date  of  the  rule. 


as  amended  and  corrected  by  the  May 
1,  2002,  SSL  correction,  through 
December  31,  2002.  However,  the  SSL 
extension  did  not  specify  that  the 
exception  language  contained  in  the 
DATES  section  of  the  preamble  to  the 
.S.SL  correction  was  similarly  extended 
and  did  not  revise  the  codified  text  to 
identify  SSL  protection  measures  as 
applicable  through  December  31.  2002. 

A  separate  rule  published  April  15, 
2002  (67  FR  18129).  implemented 
measures  regarding  the  License 
Limitation  Program  (LLP)  for  the  Bering 
Sea  and  Aleutian  Islands  Area  and 
addressed  §  §  679.7  and  679.20  for  the 
Community  Development  Quota 
Program  under  Amendment  67  (LLP 
rule).  The  LLP-rule  revision  of 
paragraph  *?679.7(d)(16)  supersedes  the 
suspension  of  this  paragraph  published 
in  the  SSL  rule.  No  changes  were  made 
to  the  language  in  paragraph  (d)(16);  the 
LLP  rule  merely  replaced  the  suspended 
paragraph  (d)(16)  with  an  effective 
par.igraph  (d)(16) 

The  LLP  rule  removed  paragraph 
t)  679.7(d)(26).  This  paragraph  was 
added  by  the  SSL  rule  to  replace  the 
suspended  paragraph  (d)(16).  However, 
with  the  revision  of  paragraph 
t»679.7(d)(16)  in  the  LLP  rule,  paragraph 
(d)(26)  is  no  longer  necessary. 

The  LLP  rule  revised  paragraph 
*?  679.20(f)(2),  which  supersedes  the 
suspension  of  this  paragraph  published 
in  the  SSL  rule.  No  changes  were  made 
to  the  language  in  paragraph  (0(2).  The 
LLP  rule  merely  replaced  the  suspended 
paragraph  (f)(2J  with  an  effective 
paragraph  (f)(2). 

The  LLP  rule  revised  the  language  in 
paragraph  J» 679.7(f)(8),  which, 
supersedes  the  suspension  of  this 
paragraph  published  in  the  SSL  rule. 

The  R&R  correction  redesignated 
paragraphs  §  679.4(b)(5)(v),  (vi).  and 
(vii)  for  consistency  between  the  SSL 
rule  and  the  R&R  rule.  The  renumbering 
of  these  paragraphs  affected  cross 
references  in  several  paragraphs,  which 
are  corrected  by  this  action. 

Table  11  to  part  679  was  printed 
incorrectly  in  the  R&R  correction. 
Formatting  errors  prior  to  submission  to 
the  Office  of  the  Federal  Register 
resulted  in  the  last  four  columns  being 
omitted.  This  error  is  corrected  by 
republishing  Table  11. 

Paragraph  §  679.43(a)  in  the  CFR 
describes  the  applicability  of  the  Office 
of  Administrative  Appeals.  This 
paragraph  was  revised  in  the  R&R  rule 
by  adding  sections  regulating  the 
appeals  process.  However,  a  separate 
rule  published  on  December  14.  2000 
(65  FR  781 10),  had  revised  paragraph 
§  679.43(a}  to  include  all  sections  of  50 
CFR  part  679  in  the  appeals  process  and 


the  revision  to  this  paragraph  should 
not  have  been  included  in  the  R&R  rule. 
Thus,  the  language  in  this  paragraph  is 
returned  to  its  original  text. 

Classiflcation 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  opportunity  for  public 
comment  under  the  authority  set  forth  at 
5  U.S.C.  553(b)(B).  Prior  notice  and 
comment  are  unnecessary'  because  the 
terms  this  action  changes  will  have  no 
substantive  effect  on  the  regulated 
public.  The  changes  are  minor  technical 
amendments  correcting  typographical 
errors  and  requiring  no  agency 
discretion.  NMFS  is  not  changing  the 
regulations  to  the  extent  the  corrections 
would  affect  participants  or 
participation  in  the  fisheries. 

NMFS  determines  that  there  is  no 
public  interest  affected  by  waiving  prior 
notice  and  opportunity  to  comment. 
NMFS  also  determines  that  the  public 
interest  would  be  prejudiced  more  by 
prior  notice  and  comment  because  it 
would  prolong  the  inaccurate  language 
that  currently  exists  in  the  regulations. 
Therefore,  the  Assistant  Administrator 
for  Fisheries.  NOAA.  waives  the  30-day 
delay  in  the  effective  date  under  5 
U.S.C.  553(d). 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Dated:  .September  18.  2002. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for 
Regulator\-  Programs  National  Marine 
Fisheries  Service. 

Accordingly,  50  CFR  part  679  is 
amended  by  making  correcting 
amendments  to  the  following 
publications  of  January  8.  2002,  January 
28,  2002,  May  1,  2002,  May  2,  2002.  and 
May  16,  2002: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  Authority:  16  U.S.C.  773  et  seq., 
1801  et  seq.:  3631  ef  seq.;  Title  II  of  Division 
C.  Pub.  L.  105-277;  Sec  3027,  Pub.  L.  106- 
31:  113  Stat.  57;  16  U.S.C.  1540(f):  and  Sec. 
209.  Pub,  L,  106-554. 

§679.2    [Corrected] 

2.  In  §  679.2,  make  the  following 
amendments: 

a.  Remove  the  definitions  for  "Inshore 
component  in  the  GOA"  and  "Offshore 
component  in  the  GOA"  whose 
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applicability  date  reads:  "(applicable 
through  December  31,  2001)"; 

b.  In  the  definitions  for  "Harvest  limit 
area  for  platoon  managed  Atka  mackerel 
directed  fishing",  "Inshore  component 
in  the  GOA",  and  "Offshore  component 
in  the  GOA"  remove  the  parenthetical 
date  of  applicability  "(applicable 
through  July  8,  2002)"  and  add  in  its 
place  the  parenthetical  date  of 
applicability  "(applicable  through 
December  31.  2002)"; 

c.  In  the  definition  for  "Harvest  limit 
area  for  platoon  managed  Atka  mackerel 
directed  fishing",  the  paragraph 
designation  "§§679.4(b)(5)(iv),"  is 
revised  to  read  "§  §  679.4(b)(5)(vii).". 

§679.4    [Corrected] 

3.  In  §679.4(b)(5)(vi)  and  {b)(5)(vii). 
remove  the  parenthetical  date  of 
applicability  "(Applicable  through  July 
8,  2002)"  and  add  in  its  place  the 
parenthetical  date  of  applicability 
"(Applicable  through  December  31, 
2002)". 

§679.5    [Corrected] 

4.  In  §679.5(n)(2)(iii)(B)(4),  remove 
the  parenthetical  date  of  applicability 
"(Applicable  through  July  8.  2002)"  and 
add  in  its  place  the  parenthetical  date  of 
applicability  "(Applicable  through 
December  31,  2002)". 

§679.7    [Corrected] 

5.  In  §679.7.  make  the  following 
amendments: 

a.  In  paragraphs  (a)(7)(iii).  (a)(7)(iv), 
(a)(7)(v).  and  (a)(7)(vii),  (a)(17).  (a)(19). 
(f)(16).  (j),  and  (k),  remove  the 
parenthetical  date  of  applicability 
"(applicable  through  July  8,  2002)"  and 
add  in  its  place  the  parenthetical  date  of 
applicability  "(applicable  through 
December  31,  2002)"; 

b.  In  paragraph  (a)(18),  remove 
"(applicable  1200  hours,  A.l.t.,  June  10. 
2002.  through  July  8.  2002)."  and  add  in 
its  place  "(applicable  1200  hours,  A.l.t., 
June  10,  2002,  through  December  31, 
2002).";  and 


c.  In  paragraph  (a) (18),  revise  the 
reference  "§679.4(b)(5)(v)"  to  read 
"§679.4(b)(5)(vi)". 

§679.20    [Corrected] 

6.  In  §679.20,  in  paragraphs 
(a)(5)(i)(B),  (a)(5)(i)(F).  (a)(5)(ii)(C), 
(a)(6)(ii),  (a)(6)(iii),  (a)(7)(i)(C)(4), 
(a)(7)(i)(C)(5),  (a)(7)(ii)(D)  and 
(a)(7)(ii)(E),  (a)(7)(iii)(D),  (a)(8)(ii)(C), 
(a)(8)(iii),  (a)(ll),  (b)(2)(i),  (b){2)(ii),  and 
{d)(4).  remove  the  parenthetical  date  of 
applicability  "(applicable  through  July 
8.  2002)"  and  add  in  its  place  the 
parenthetical  date  of  applicability 
"(applicable  through  December  31, 
2002)". 

§679.22    [Corrected] 

7.  In  §679.22.  in  paragraphs  (a)(5)(iv). 
(a)(ll).  (a)(12).  (b)(3).  and  (b)(6),  remove 
the  parenthetical  date  of  applicability 
"(applicable  through  July  8,  2002)"  and 
add  in  its  place  the  parenthetical  date  of 
applicability  "(applicable  through 
December  31,  2002)  ". 

§679.23    [Corrected] 

8.  In  §679.23.  in  paragraphs  (d)(3). 
(d)(4).  (e)(4)(iv).  (e)(4)(y),  (e)(5),  (e)(6), 
(e)(7),  and  (i)  remove  the  parenthetical 
date  of  applicability  "(applicable 
through  July  8.  2002)"  and  add  in  its 
place  the  parenthetical  date  of 
applicability  "(applicable  through 
December  31,  2002)". 

§679.28    [Corrected] 

9.  In  §  679.28(f)(3),  make  the 
following  amendments: 

a.  In  paragraph  (f)(3)(viii).  revise  the 
parenthetical  date  of  applicability 
"(Applicable  1200  hours  A.l.t.  June  10. 
2002.  through  July  8,  2002)"  to  read 
"(Applicable  1200  hours  A,l,t.  June  10, 
2002.  through  December  31.  2002)", 

b.  In  paragraph  (f)(3)(ix).  revise  the 
parenthetical  date  of  effectiveness 
"(Effective  May  1,  2002.  through  July  8. 
2002)"  to  read  "(Applicable  May  1, 
2002,  through  December  21,  2002)";  and 

c.  In  paragraphs  (f)(3)(yiii). 
introductor>'  text,  and  (f)(3)(viii)(B), 


revise  the  reference  "§  679.4(b)(5)(v)"  to 
read  '•§  679.4(b)(5)(yi)". 

§679.31     [Corrected] 

10.  In  §679.31,  in  paragraph  (g). 
remove  the  parenthetical  date  of 
applicability  "(applicable  through  luly 
8.  2002)"  and  add  it  its  place  the 
parenthetical  date  of  applicability 
"(applicable  through  December  31 . 
2002)". 

§679.32    [Corrected] 

n.  In  §679.32,  suspend  paragraph  (a) 
from  January  1,  2002.  through  December 
31.2002. 

§679.43    [Corrected] 

12.  In  §679.43.  amend  paragraph  (a). 
the  last  part  of  the  senteni;e,  which 
reads  "under  this  subpart  D  as  well  as 
portions  of  subpart  C  of  this  part"  to 
read  "under  this  part  679". 

§679.50    [Corrected] 

13.  In  §  679.50.  amend  as  follows: 

a.  In  paragraph  (c)(l)(x).  revise  the 
parenthetical  date  of  applicability 
"(Applicable  through  July  8.  2002)"  to 
read  "(Applicable  through  December  31. 
2002)": 

b.  In  paragraph  (c)(4)(vi).  introductory 
text,  remove  the  parenthetical  date  of 
applicability  "(applicable  January  15. 
2002,  through  July  8.  2002).  ■; 

c.  At  the  beginning  of  paragraph 
(c)(4)(vi)(A].  add  the  text  "(.Applicable 
January  15,  2002,  through  December  31. 
2002)"": 

d.  In  paragraph  (c)(6).  revise  the 
parenthetical  date  of  applicability 
"(applicable  January  15.  2002.  through 
July  8.  2002)."  to  read  "(applicabh' 
January  15.  2002.  through  December  31. 
2002).";  and 

e.  In  paragraph  (c)(4)(vi)(C).  revise  the 
parenthetical  date  of  effectiveness 
"(Effective  May  1.  2002.  through  July  8. 
2002)"  to  read'"(Effective  May  1,  2002. 
through  December  31.  2002)". 

14.  Revise  Table  1 1  to  part  679  to  read 
as  follows: 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  trie  proposed 
issuance  ot  rules  and  regulations    The 
purpose  ot  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  maKing  prior  to  tr>e  adoption  ot  the  final 
rules 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  614 

Programs  for  the  Needs  of  Young, 
Beginning  and  Small  Farmers  and 
Ranchers 

AGENCY:  Farm  Credit  Administration 

(FCA  or  agency) 

ACTION:  Notice  of  public  meeting. 


summary:  THh  Farm  Crfdit 
Adminisitrdtion  (F('.-\  or  agency) 
announces  a  forthcoming  public 
meeting  tu  cr)nsider  whether  regulatorv 
changes  arf  niH'ded  to  enhanc  e  tht"  Farm 
Credit  Svstems  (Svstem)  service  to 
voung.  begmnirig,  and  small  farmers, 
ram  hers,  and  pruducers  or  harvesters  of 
aquatic  products  (YBS  farmers  and 
ranchers) 

DATES:  The  public  meeting  will  hf  held 
on  Wednesday.  November  13.  2002,  in 
Kansas  City.  Missouri.  Anvone  wishing 
to  present  testimonv  in  person  may 
notify  us  by  November  R.  2002.  or 
register  to  speak  on  the  day  of  the 
meeting.  Requests  to  provide  testimony 
in  person  will  be  honored  in  order  of 
receipt   Parties  who  register  tn  speak,  on 
the  day  of  the  meeting  may  be  invited 
to  provide  their  testimimv  if  time 
permits  If  more  people  wish  to  testify 
than  time  permits,  we  will  ac  c  ept 
written  statements  for  the  rec urd  for  JO 
calendar  days  following  the  date  of  the 
public  meeting   Recjuests  for  sign 
language  interpretatmu  or  other 
auxiliary  aids  should  be  received  by 
FC'A's  Office  of  Congressional  and 
Public  Affairs  at  (703)  883-40.Stt.  (TTY 
(703)  883-4056)  by  November  fi.  2002. 
ADDRESSES:  The  FC:A  will  hold  the 
public  meeting  at  the  Hyatt  Regency 
Oown  Center.  2345  McGee  Stretit. 
Kansas  City.  Missouri.  64108  (816)  421- 
1234  on  November  13.  2002,  at  10  a.m. 
local  time  \ou  may  submit  requests  to 
appear  and  present  testimony  for  the 
public  meeting  by  electronic  mail  to  reg- 
I'nmm^fcci.gov  or  through  the  Pending 
Regulations  section  of  our  Web  site  at 
n-wv^: fca.gov.  You  may  also  submit  your 


requtjst  in  writing  to  Thomas  C. 
McKenzie.  Director.  Regulation  and 
Policy  Division.  C)ffic:e  of  Polic:y  and 
Analysis.  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean,  VA 
22102-5090,  or  by  facsimile 
transmission  to  (703)  734-5784. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Samuel  R  (Coleman.  (^FA.  Senior  Policy 
Analyst.  Office  of  Policy  and 
Analysis.  Farm  Credit  Administration, 
McLean.  VA  22102-5090.  (703)  883- 
44M8.  TTY  (703)  883-4434.  or 
Wendy  R.  Laguarda,  .Senior  Counsel, 
Office  of  General  Counsel.  Farm 
Oedit  Administration.  McLean.  VA 
22102-5090.  (703)  883^020,  TTY 
(703) 883-2020. 

I.  Background 

This  public  meeting  is  another  step  in 
the  agenc:y's  efforts  to  obtain  public 
input,  which  will  help  us  ensure  that 
the  System  ac:c:omniodates  the  current 
ami  evolving  needs  of  YBS  farmers  and 
ram  hers  for  c:reciit  and  related  services. 
The  F(^A  published  an  Advanc:e  Notice 
of  Prnpdsed  Rulemaking  (ANPRM)  in 
the  Federal  Register  on  September  23. 
JOOJ  (67  FR  59479).  Although  anvone  in 
the  general  public;  c;an  comment  on  the 
.\NPRM.  generally  we  expect  to  hear 
frnin  System  institutions.  .System  related 
entities  or  individuals,  and  the  banking 
community  in  written  comments 
responding  to  the  questions  in  our 
.•\NPRM.  The  public  meeting  will  be 
held  to  help  us  ensure  that  we  hear  the 
end-users'  perspeclives.  that  is,  farmers 
and  r.ini  hers  The  public  meeting  will 
gi\'e  these  inciividuals  an  opportunity  to 
express  their  views  face-to-face  with  the 
agency  on  ways  the  System  can  enhance 
its  lending  to  and  programs  for  YB.S 
farmers  and  ranc;hers. 

II.  Objective 

The  objective  of  the  FCA's  focus  on 
providing  greater  access  to  credit  and 
related  seryic;es  to  YB.S  farmers  and 
ranchers  is  to  generate  ideas  on  ways  to: 

1   Develop  clear,  meaningful,  and 
results-oriented  guide-lines  for  .System 
YBS  policies  anci  programs; 

2.  Effectively  measure  the  System's 
YBS  performance  to  ensure  that  the 
System  is  fulfilling  its  YBS  statutory 
mission;  and 

3.  Provide  adequate  reporting  and 
disclosure  to  the  public  on  the  System's 
compliance  with  its  statutory  YBS 
mission. 


As  noted  above,  the  public  meeting  is 
an  opportunity  for  the  agency  to  get  the 
perspectives  of  farmers  and  ranchers  on 
how  to  accomplish  this  objective. 

III.  Questions 

The  agency  posed  numerous 
questions  in  its  ANPRM  on  YBS  farmers 
and  ranchers  credit  and  related  services 
(67  FR  59479,  Sept.  23,  2002).  We 
encourage  you  to  respond  to  all  ANPRM 
questions  in  writing  as  instructed  in  the 
ANPRM.  However,  in  the  public 
meeting,  we  ask  commenters  to  provide 
their  perspectives  on  whether: 

1.  FCA  should  require  System  YBS 
programs  to  include  special  credit 
treatment  for  YBS  farmer  and  rancher 
loans  (including  guarantees, 
c:oncessionary  underwriting  standards, 
loan  fees,  interest  rates,  and  differential 
loan  covenants): 

2.  The  System  currently  offers 
appropriate  related  services,  such  as 
farm  business  consulting, 
recordkeeping,  insurance,  and  tax 
planning  and  preparation  services  to 
YBS  farmers  and  ranchers; 

3.  Certain  types  of  marketing  and 
outreach  activities  best  help  promote 
YB.S  programs; 

4.  Certain  types  of  System 
partnerships,  alliances,  or  other  joint 
efforts  best  help  promote  YBS  programs; 
and 

5.  Non-System  lenders  offer  programs 
or  services  to  YBS  farmers  and  ranchers 
that  the  System  could  offer  as  well. 

Please  limit  verbal  testimony  at  the 
meeting  to  10  minutes  per  person  and 
allow  5  minutes  for  follow-up  questions. 
At  the  public  meeting,  we  will  also 
accept  for  the  record  written  comments 
on  questions  and  issues  raised  in  the 
ANPRM  or  any  other  comments  that 
attendees  may  have  on  the  subject  of 
YBS  farmers  and  ranchers. 

rv.  Request  To  Present  Testimony 

Anyone  wishing  to  present  testimony 
in  person  may  notify  us  by  November  6, 
2002,  or  register  to  speak  on  the  day  of 
the  meeting.  A  request  to  speak  should 
provide  the  name,  address,  and 
telephone  number  of  the  person  wishing 
to  testify  and  the  general  nature  of  the 
testimony.  Requests  to  provide 
testimony  in  person  will  be  honored  in 
order  of  receipt. 

Parties  who  register  to  speak  on  the 
day  of  the  meeting  may  be  invited  to 
provide  their  testimony  if  time  permits. 
If  more  people  wish  to  testify  than  time 
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permits,  we  will  accept  written 
statements  for  the  record  foe  30  calendar 
days  following  the  date  of  the  public 
meeting. 

You  may  also  wish  to  submit  written 
statements  or  detailed  summaries  of  the 
text  of  yotir  testimony.  Written 
comments  that  you  wish  to  submit  to 
supplement  your  testimony  should  be 
presented  to  us  by  the  close  of  the 
public  meeting. 

Written  copies  of  the  testimony  along 
with  a  recorded  transcript  of  the 
proceedings  will  be  included  in  our 
official  public  record.  A  transcript  of  the 
public  meeting  and  any  written 
statements  submitted  to  the  agency  will 
be  available  for  public  inspection  at  the 
FCA's  Office  of  Policy  and  Analysis  in 
McLean,  Virginia. 

V.  Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  received  by 
FCA's  Office  of  Congressional  and 
Public  Affairs  at  (703)  883-4056,  (TTY 
(703)  883-4056)  by  November  6,  2002. 

Dated:  October  11.  2002. 
Jeanette  C.  Brinldey, 

Acting  Secretary,  Farm  Credit  Administration 

Board. 

(FR  Doc.  02-26470  Filed  10-17-02;  8:45  am) 

BILUNG  COOE  6706-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  2001-NE-44-AD] 

RIN  212a-AA64 

Airworthiness  Directives;  Hartzell 
Propeller  Inc.  Model  HC-B3TN-5( ) 
Propellers 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Hartzell  Propeller  Inc. 
model  HC-B3TN-5( )  propellers,  v«th 
blades  part  number  (P/N) 
Tl0176H(B.K)-5  or  T10178H(B)-11(R) 
that  are  installed  on  Mitsubishi  Heavy 
Industries,  Ltd,  MU-2  series  airplanes. 
This  proposal  woidd  require 
replacement  of  those  blades  with  blades 
of  the  latest  design.  This  proposal  is 
prompted  by  a  report  of  in-flight 
propeller  blade  separation  that  caused  a 


severe  out-of-balance  condition,  damage 
to  the  airplane,  and  resulted  in  engine 
shutdown  and  a  safe  landing.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  propeller  blade 
separation,  damage  to  the  airplane,  and 
possible  loss  of  the  airplane. 
DATES:  Comments  must  be  received  by 
December  17,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
44- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  9-arje- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  The  service 
information  referenced  in  the  proposed 
rule  may  be  obtained  from  Hartzell 
Propeller  Inc.  Technical  Publications 
Department,  One  Propeller  Place,  Piqua, 
OH  45356;  telephone  (937)  778-4200. 
fax  (937)  778^391.  This  information 
may  be  examined,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone  (847)  294-7031;  fax 
(847) 294-7834. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-44-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention;  Rules 
Docket  No.  2001-NE-44-AD,  12  New- 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

Discussion 

The  FAA  has  received  a  report  of  an 
in-flight  blade  separation  that  caused  a 
severe  out-of-balance  condition,  damage 
to  the  airplane,  and  resulted  in  engine 
shutdown  and  a  safe  landing,  on  a 
Mitsubishi  MU-2  series  airplane. 
Analysis  revealed  that  the  blade,  made 
of  (hard  alloy)  7076  aluminum  alloy, 
separated  due  to  fatigue  failure  caused 
by  intergranular  corrosion.  The  service 
difficulty  history  to  date  indicates  that 
this  condition  is  limited  to  Hartzell 
propellers  installed  on  Mitsubishi  MU- 
2  series  airplanes.  This  condition,  if  not 
corrected,  could  result  in  propeller 
blade  separation,  damage  to  the 
airplane,  and  possible  loss  of  the 
airplane. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Hartzell 
Propeller  Inc.  Service  Bulletin  (SB)  HC- 
SB-61-250,  Revision  1,  dated  April  8, 
2002,  that  describes  procedures  for 
replacing  (hard  alloy)  7076  aluminum 
alloy  propeller  blades,  part  number 
Tl0176H(B,K)-5orTl0178H(B)-ll(R), 
with  (non-hard  alloy)  2025  aluminum 
alloy  blades,  part  number 
Tl0176(N)(S)(B,K)-5  or 
T10178(N)(S)(B)-11(R),  respectively. 
Hard  alloy  blades  are  identified  by  the 
letter  "H"  immediately  following  the 
blade  design  number,  such  as  in 
T10176H. 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Information 

Although  Hartzell  Propeller  Inc.  SB 
HC-SB-61-250,  Revision  1.  dated  April 
8,  2002,  requires  propeller  blade 
replacement  within  400  flight  hours  or 
2  years  from  the  date  of  the  bulletin, 
whichever  occius  first,  this  proposal 
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would  require  prtipeller  blade 
repldcement  within  200  flight  hours  or 
1  year  from  the  effective  date  of  the 
proposed  AD.  whichever  occurs  first 
The  reduction  in  blade  replacement 
time  from  the  .SB  has  been  made  to 
prevent  blade  failure  during  the 
compliance  period  of  this  AD  The  times 
are  based  on  an  engineering  evaluation 
of  the  failure  rate  of  hard  alloy  bladt^s 
due  to  intergranular  corrosion  induced 
fatigue 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  Hartzell  Propeller  Inc. 
model  HC-B  JTN-.t(  )  propellers  of  the 
same  tvpe  design,  the  proposed  AD 
would  require  replacement  t)f  propeller 
blades,  part  number  Tl0176H(B.K)-5  or 
Tl0178H(B)-n(R).  with  propeller 
blades  part  number  TU)176(N)(S)(B. K)- 
.=iorTl0178(.\)(S)(Bj-n(R). 
respectivelv.  within  200  flight  hours  or 
1  year  from  the  effective  date  of  this  AD. 
whichever  occurs  first.  The  ac  tioiis 
would  be  required  to  be  done  in 
accordance  with  the  service  bulletin 
describtHJ  previouslv 

Economic  Analysis 

There  are  appro.ximatelv  2.50  Hartzell 
Propeller  Inc.  model  HC;-B3TN-.i(  ) 
propellers  of  the  affected  design  in  the 
worldwide  fleet   The  F.\A  estimates  that 
200  propellers  installed  on  airplanes  of 
r  S.  registry  would  be  affected  by  this 
proposed  AD  The  FAA  also  estimates 
that  it  would  take  approximately  10 
work  hours  per  propeller  to  ac:complish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  ,SHO  per  work  hour. 
Rec^uired  parts  would  (  ost 
approximateh  .SIO.OOO  per  propeller 
Based  on  these  figures,  the  total  cost  of 
the  proposed  AU  on  US.  operators  is 
estimated  to  h^'  ,S2.120,000, 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implitations.  as  defined  in 
P^xecutive  Order  Kn32.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
public:atit)n  of  this 'propf>sed  rule 

For  the  reasons  discussed  abo\(\  1 
certifv  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866.  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulatory  Poli(  ies  and  Procedures  (44 


FR  1 10.i4.  Februarv  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
cm  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
lo<  ation  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4011  i   44  7(11 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

tlart/.el!  Propeller  Inc.:  Docket  No.  2001- 
Sh-A-i-AU. 

Applicahililv:  This  airworthiness  directive 
(,\D)  is  applirable  to  Hartzell  Propeller  Iik  . 
model  Hf.-B;rrN-.S(  |  prnpellcrs,  with 
Tl0176H(B)-5.  rim7f.H(KI-.i.  ri()17(.H-T, 
ri0178H-ll,  1  U)17HH-1  IK.  i  U117HH(B)- 
11,  and  T1U17HH(B)-11R,  blades  thai  are 
installed  on  Mitsubishi  Heavy  Industries. 
Ltd.  Ml  1-2  series  airplanes. 

Note  1:  The  parentheses  indK  ate  the 
preseru  e  or  absente  of  an  adiiitinnal  letterls) 
whi(  h  vary  the  basii   projieller  blade  model 
ciesignalion  This  AD  still  applies  regardless 
of  whether  thest>  letters  are  present  or  absent 
on  the  propeller  blade  model  designation. 

Note  2:  This  AD  applies  to  each  propeller 
identified  in  the  pre<;eding  applii  ability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD  For 
propellers  that  have  been  modified,  altered, 
or  repaired  so  that  the  performani  e  <if  the 
requirements  of  this  .AD  is  aflw  ted.  the 
owner/operator  must  re()uest  .ippro\,il  tor  ,111 
alternative  method  ol  (  onipliance  in 
a(  cordance  with  paragraph  (c)  ot  this  AD. 
The  request  should  in(  hide  an  assessment  (jf 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  refjuest  should  include 
specific  proposed  actions  to  address  it. 

Conip/ionce.- Compliance  with  this  ,AD  is 
re<iuire(l  within  200  flight  hours  or  1  \ear 


from  the  effective  date  of  this  AD.  whichever 
occurs  first,  unless  already  done. 

To  prevent  propeller  blade  separation, 
damage  to  the  airplane,  and  possible  loss  of 
the  airplane,  do  the  following: 

(a)  Remove  and  replace  propeller  blades  in 
accordance  with  paragraphs  3. A.  through 

.')  C"..|3)  of  the  .Accomplishment  Instructions  of 
Hartzell  Propeller  Inc.  Service  Bulletin  (SB) 
HC-SB-6 1-250.  Revision  1.  dated  April  8, 
2002. 

(b)  .After  the  effective  dale  of  this  .AD.  do 
not  install  any  propeller  blade  removed  in 
accordance  with  paragraph  (a)  of  this  ,AD.  on 
any  airplane. 

Alternative  Methods  of  Compliance 

(i  )  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  (Chicago 
.Aircraft  Certification  Office  (.ACO).  Operators 
must  submit  their  request  through  an 
appropriate  K.A.A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Chicago  ,ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Chicago 
ACO 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
,)( ( ordance  with  <»S)21.197  and  21.199  of  the 
l-ederal  .Aviati(jn  Regulations  (14  CFR  21.197 
and  21. 199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
1  du  be  done. 

Issued  in  Burlington.  Ma.ssachusetts.  on 
October  10.  2002. 
Mark  C.  Fulmer. 

Actiriii  MaruigtT.  Enginr  and  Pruprller 
Dirf<  toralf.  Ain  rait  (A^rtitication  .Sen'/re. 

(FR  Doc.  02-26,588  Filed  10-17-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-60-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Hartzell 
Propeller  Inc.  Model  HD-E6C-3B/ 
E13890K  Propellers 

agency:  Federal  Aviation 

.Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
.Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Hartzell  Propeller  Inc. 
model  HD-E6C-3B/E13890K  propellers 
with  certain  serial  numbers  of  model  D- 
1199-2  propeller  control  units  (PCU's) 
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installed.  This  proposal  would  require 
initial  and  repetitive  inspections  for 
below-limit  propeller  flight  idle  blade 
angles,  and,  as  a  terminating  action, 
removal  of  the  affected  PCU's  from 
service  and  performance  of  a  complete 
Major  Periodic  Inspection  (overhaul) 
when  the  applicable  time-since-new  or 
time-since-overhaul  limit  is  reached,  or 
when  any  flight  idle  blade  angle  is 
below  limits.  This  proposal  is  prompted 
by  a  review  by  Hartzell  Propeller  Inc.  of 
the  model  D-1199-2  PCU  overhaul 
procediu-es,  that  revealed  several 
dimensional  checks  and  a 
nondestructive  evaluation  were  not 
performed  on  certain  serial  number 
PCU's  diuing  a  Major  Periodic 
Inspection  (overhaul).  The  overhaul 
procedures  are  required  to  comply  with 
the  Airworthiness  Limitation  PCU  Major 
Periodic  Inspection  (overhaul)  directive. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  below-limit 
flight  idle  propeller  blade  angles  that,  if 
not  corrected,  could  result  in  degraded 
aircraft  performance  and  control. 
DATES:  Comments  must  be  received  by 
December  17,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
60-AD,  12  New  England  Executive  Park, 
Biu'lington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment@faa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Hartzell  Propeller  Inc.  Technical 
Publications  Department,  One  Propeller 
Place,  Piqua,  OH  45356;  telephone  (937) 
778-4200,  fax  (937)  778-4391.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  Engltuid 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate.  2300 
East  Devon  Avenue,  Des  Pleunes,  IL 
60018;  telephone  (847)  294-7031,  fax 
(847)  294-7834. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-60-AD,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299. 

.  Discussion 

The  FAA  was  notified  by  Hartzell 
Propeller  Inc.  that  model  HD-E6C-3B/ 
E13890K  propellers  with  certain  serial 
numbers  of  model  D-1199-2  PCU's 
installed,  could  be  potentially  out  of 
compliance  with  the  Airworthiness 
Limitations  Chapter  of  Hartzell  Manual 
162,  by  having  higher  than  allowable 
wear  dimensions.  This  condition  is  due 
to  improperly  performed  Major  Periodic 
Inspections  (overhauls)  by  Hartzell 
Propeller  Inc.,  on  78  PCU's,  identified 
by  serial  number.  This  proposal  would 
require  initial  and  repetitive  inspections 
of  flight  idle  blade  angles,  and 
performance  of  a  complete  Major 
Periodic  Inspection  (overhaul)  of  the 
affected  PCU's  or  replacement  with  a 
serviceable  part  as  terminating  action. 
This  proposal  is  prompted  by  a  review 
by  Hartzell  Propeller  Inc.  of  the  model 
D-1199-2  PCU  overhaul  procedures, 
that  revealed  several  dimensional 
checks  and  a  nondestructive  evaluation 


were  not  performed  on  certain  serial 
number  PCU's.  The  actions  specified  in 
the  proposed  AD  are  intended  to 
prevent  below-limit  flight  idle  propeller 
blade  angles  that,  if  not  corrected,  could 
result  in  degraded  aircraft  performance 
and  control. 

Manufacturer's  Service  Information 

Hartzell  Propeller  Inc.  has  issued 
Service  Bulletins  (SB's)  No.  HD-SB-61- 
025.  dated  November  17.  2000.  and  No. 
HD-SB-61-025.  Revision  1.  dated 
December  20.  2000.  that  specify-  initial 
and  repetitive  inspections  for  below- 
limit  propeller  flight  idle  blade  angles, 
and,  as  terminating  action,  removal  of 
the  affected  PCU's  from  service  and 
performance  of  a  complete  Major 
Periodic  Inspection  (overhaul)  when  the 
applicable  time-since-new  or  time- 
since-overhaul  limit  is  reached,  or  when 
any  flight  idle  blade  angle  is  below 
limits.  The  Major  Periodic  Inspection 
(overhaul)  constitutes  completion  of 
paragraphs  2B.  and  2C.  of  the 
Accomplishment  Instructions  of 
Hartzell  Service  Bulletin  (SB)  No.  HD- 
SB-61-025,  dated  November  17.  2000. 
or  SB  No.  HD-SB-61-025.  Revision  1. 
dated  December  20.  2000.  Revision  1 
was  issued  to  correct  the  table  of 
affected  serial  numbers. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  propellers  of  the  same 
type  design,  the  proposed  AD  would 
require: 

•  Initial  and  repetitive  inspections  for 
below-limit  propeller  flight  idle  blade 
angles;  and 

•  As  a  terminating  action  of  the  flight 
idle  blade  angle  repetitive  inspections. 
removal  of  the  affected  PCU's  from 
service  and  performance  of  a  complete 
Major  Periodic  Inspection  (overhaul) 
when  the  applicable  time-since-new  or 
time-since-overhaul  limit  is  reached;  or 
when  any  flight  idle  blade  angle  is 
below  limits. 

The  proposed  actions  are  required  to 
be  done  in  accordance  with  the  service 
bulletins  described  previously. 

Economic  Analysis 

There  are  approximately  78  Hartzell 
Propeller  Inc.  model  D-li99-2  PCU's  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  50  PCU's 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  15  work  hours  per 
propeller  to  perform  the  proposed  initial 
inspections,  25  work  hours  per 
propeller  to  perform  the  proposed  PCU 
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replacements,  and  that  the  average  labor 
rate  is  S60  per  wnrk  hour  Required 
parts  would  cost  approximatelv  S7,321 
per  propeller.  Based  on  these  figures, 
the  total  cost  of  initial  inspections  of  the 
proposed  AD  to  U.S.  operators  is 
estimated  to  be  54,500.  and  the  total 
cost  of  replacement  of  the  PCl''s  ol  the 
proposed  AD  to  U.S  operators  is 
estimated  to  be  $441,050. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  1 
certifv  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  Februarv-  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 


regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  mav  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safetv.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  pari  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for'part  39 
continues  to  read  as  follows: 

Authoritv:  4')  l    .SC    lOfi(g),  40113.44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Hartzell  Propeller  Inc.:  Docket  No.  2000- 
Nh:«.()-AU 
Apf)linihilitv:  This  airworthiness  directive 

(.■\U)  is  apfjjii  dbit"  tn  Hartzell  Propeller  Inc. 
model  Hl)-KW:-,tB,'El.tH90K  propellers  with 
(ertam  seridl  niiiiibers  of  model  D-1 199-2 
Propeller  Control  L^nits  (PCU's)  installed,  as 
listed  in  Table  1  of  this  AD.  These  propellers 


are  installed  on.  but  not  limited  to  Fairchild 
Dornier  GmbH  .328-100  series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  propeller  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  propellers  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  bv  this  AD;  and.  if  the  unsafe 
(  ondition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  below-limit  flight  idle  propeller 
blade  angles  that,  if  not  corrected,  could 
result  in  degraded  aircraft  performance  and 
control,  do  the  following: 

Initial  and  Repetitive  Inspection 
Requirements 

(a)  On  PCU's  listed  by  serial  number  in  the 
following  Table  1  of  this  AD.  at  the  next 
'2A"  maintenance  check,  but  no  later  than 
HOO  hours  time-in-service  from  the  effective 
date  of  this  AD.  perform  an  initial  flight  idle 
blade  angle  inspection,  in  accordance  with 
paragraph  2A.  of  the  Accomplishment 
Instructions  of  Hartzell  Service  Bulletin  (SB) 
No.  HD-SB-61-025,  Revision  1.  dated 
December  20.  2000.  Table  1  follows: 


Table  1.— Affected  Serial  Numbers.  Model  D-1  199-2  PCU's 


PCU-A-29 

PCU-A-31 

PCU-A^U 

PCD-A-^6 

PCU-A-53 

PCU-A-54 

PCU-A-57 

PCLi-A-58 

PCU-A-59 

PCU-A-EFS101 

PCU-A-EFS106 

PCU-A-EFS109 

PCU-A-EFS110 

PCU-A-EFS111 

PCU-A-EFS120 

PCU-A-EFS122 


PCU-A-EFS140 
PCU-A-EFS141 
PCU-A-EFS144 
PCU-A-EFS152 
PCU-A-EFS155 
PCU-A-EFS158 
PCU-A-EFS160 
PCU-A-EFS162 
PCU-A-EFS165 
PCU-A-EFS182 
PCU-A-EFS184 
PCU-A-EFS185 
PCU-A-EFS187 
PCU-A-EFS188 
PCU-A  EFS192 
PCU-A-EFS193 


PCU-A-EFS194 
PCU-A-EFS204 
PCU-A-EFS207 
PCU-A-EFS208 
PCU-A-EFS210 
PCU-A-EFS212 
PCU-A-EFS21 3 
PCU-A-EFS214 
PCU-A-EFS218 
PCU-A-EFS220 
PCU-A-EFS223 
PCU-A-EFS224 
PCU-A-EFS225 
PCU-A-EFS226 
PCU-A-EFS228 
PCU-A-EFS233 


PCU-A-EFS234 
PCU-A-EFS236 
PCU-A-EFS239 
PCU-A-EFS242 
PCU-A-EFS244 
PCU-A-EFS245 
PCU-A-EFS246 
PCU-A-EFS249 
PCD-A-EFS250 
PCU-A-EFS257 
PCU-A-EFS261 
PCU-A-EFS266 
PCU-A-EFS268 
PCU-A-EFS269 
PCU-A-EFS271 
PCU-A-EFS279 


PCU-A-EFS284 
PCU-A-EFS290 
PCU-A-EFS292 
PCU-A-EFS293 
PCU-A-EFS294 
PCU-A-EFS302 
PCU-A-EFS307 
PCU-A-EFS319 
PCU-A-EFS320 
PCU-A-EFS326 
PCU-A-EFS328 
PCU-A-EFS330 
PCU-A-EFS340 
PCU-A-EFS347 


(b)  Remove  PCU's  that  fail  the  inspection 
in  paragraph  (a)  of  this  AU  and  perform  a 
Major  Periodic  Inspection  (overhaul),  in 
accordance  with  paragraphs  2  B  and  2  C:  of 
the  .Accomplishment  Instructions  of  Hartzell 
Service  Bulletin  (SB|  No  HD-SB-61-025. 
Revision  1.  dated  December  20.  2000.  or 
replace  with  a  serv  iceable  PCL' 

|c)  Thereafter,  at  each  successive  "4A  " 
maintenance  check,  but  not  to  exceed  1.200 
hours  time-in-service,  perform  the  flight  idle 
blade  angle  inspection  until  the  limiting 
time-smce-overhaul  or  time-since-new  is 
reached,  as  specified  in  Hartzell  SB  HD-SB- 


61-025,  Revision  1.  dated  December  20, 
2000 

(d)  Remove  PCU's  that  fail  the  inspection 
111  paragraph  (c:)  of  this  AD  and  perform  a 
Major  Periodic  lnspet;tion  (overhaul),  in 
accordance  with  paragraphs  2.B.  and  2.C.  of 
Hartzell  SB  No  HD-SB-61-025,  Revision  1, 
dated  De<:ember  20,  2000,  or  replace  with  a 
serviceable  PCX'. 

(e)  Once  the  limiting  time-since-overhaul 
or  time-since-new  specified  in  Hartzell  SB 
HD-SB-61-025.  Revision  1.  dated  December 
20.  2000  IS  reached,  remove  the  PCU  from 
service  and  perform  a  Major  Periodic 


Inspection  (overhaul),  in  accordance  with 
paragraphs  2.B.  and  2.C.  of  Hartzell  SB  HD- 
SB-61-025.  Revision  1.  dated  December  20. 
2000. 

Optional  Terminating  Action 

(f)  Replacement  with  a  serviceable  PCU  is 
terminating  action  for  the  repetitive 
inspections  specified  in  paragraph  (c)  of  this 
AD.  For  the  purpose  of  this  AD,  a  serviceable 
PCU  is  one  that  is  not  listed  in  Table  1  of  this 
.AD,  or  is  one  listed  in  Table  1  of  this  AD  that 
has  undergone  a  Major  Periodic  Inspection 
(overhaul)  after  November  17,  2000,  in 
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accordance  with  paragraphs  2.B.  and  2.C.  of 
Hartzell  SB  HD-SB-61-025.  Revision  1. 
dated  December  20.  2000. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustm'ent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Chicago 
Aircraft  Certification  Office  (ACO).  An 
alternative  method  of  compliance  to  Hartzell 
SB  HD-SB-61-025,  Revision  1.  dated 
December  20,  2000,  is  compliance  with 
Hartzell  SB  HD-SB-61-025,  dated  November 
17,  2000.  Operators  must  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Chicago  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and"21. 199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington.  Massachusetts,  on 
October  11.2002. 
Mark  C.  Fulmer, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-26591  Filed  10-17-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-19-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Limited 
Model  427  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  _ 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Bell  Helicopter  Textron  Canada 
Limited  (Bell)  Model  427  helicopters. 
This  proposal  would  require  replacing 
the  hydraulic  solenoid  tee  fitting  (tee 
fitting)  and  tubes.  This  proposal  is 
prompted  by  the  manufacturer's 
discovery  that  tee  fittings  may  be 
installed  improperly  and  restrict 
hydraulic  fluid  flow.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  restricted  flow  of 
hydraulic  fluid  to  the  flight  control 


hydraulic  actuators  resulting  in  loss  of 
hydraulic  control,  excessive  stiffness  in 
the  flight  controls,  and  a  subsequent 
forced  landing  of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  December  17.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  2002-SW- 
19-AD,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
addTess:9-asw-adcominents@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uday  Garadi,  Aviation  Safety  Engineer. 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff.  Fort  Worth.  Texas 
76193-0110,  telephone  (817)  222-5123, 
fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify'  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SW- 
19-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 


Discussion 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Bell  Model  427  helicopters.  Transport 
Canada  advises  that  there  is  a  possibility 
of  installing  the  existing  tee  fitting  in 
such  a  way  that  the  hydraulic  fluid  flow- 
will  be  significantly  restricted.  To 
preclude  this  possibility.  Bell  has 
designed  a  new  tee  fitting  installation. 

Bell  has  issued  Bell  Helicopter 
Textron  Alert  Service  Bulletin  No.  427- 
01-02,  dated  August  20.  2001 .  which 
specifies  replacing  the  tee  fitting. 
Transport  Canada  classified  this  alert 
service  bulletin  as  mandatorv  and 
issued  AD  No.  CF-2002-n. "dated 
)anuarv  31.  2002.  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Canada 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement.  Transport  Canada 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design  registered  in  the 
United  States.  Therefore,  the  prtiposed 
AD  would  require  replacing  certain  tee 
fitting  and  tubes  with  an  improved- 
designed  tee  fitting  and  tubes.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  31  helicopters 
of  U.S.  registry-  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per 
helicopter  to  replace  the  tee  fitting  and 
tubes,  and  that  the  average  labor  rate  is 
S60  per  work  hour.  Required  parts 
would  cost  approximately  S527  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  S18.197 
to  replace  the  tee  fitting  and  tubes  in  the 
entire  fleet. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
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would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certifv  that  this  proposed  regulation  (1) 
is  not  a    significant  regulatory  ac:fion" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'  Februarv  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copv  of  it  mav  he  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  captiim 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Safety. 

The  Proposed  Amendment 

Accordinglv.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

.Authority:  49  U.S.C.  ltJ6(g),  4011.3,  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  a  new  airworthiriess  directive  to 
read  as  follows: 

Bell  Helicopter  Textron  Canada  Limited: 

Uoc  ke'i  \c)  :;o()2-s\v-i'»-\l) 

Applicability  Model  427  helicopters,  sijriai 
numbers  56001  through  56031.  with 
hydraulic  solenoid  tee  fitting,  part  number 
(P/N)  AS1003VV0604U4.  installed,  rertificalwl 
in  any  f:ategory 

Note  1:  This  AU  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  siibjet  I  to  the  requirements  f)f  this 
AU.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performanc:e 
of  the  requirements  of  this  AL)  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  i:omplianc:e  in 
arrordan(  e  with  paragraph  (b|  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  i:ondition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  refjuest  should  include 
spef:it~u  proposed  actions  lo  address  it. 

Compliance:  Required  at  the  nt^xt 
hydraulic  filter  and  fluid  replacement  or 
within  30  days,  whit.hever  ocf.urs  first, 
unless  accomplished  previously. 


Ill  prevent  reslricted  flow  of  hydraulic 
fluid  to  the  flight  control  hydraulic  actuators 
resulting  in  loss  of  hydraulic  control, 
excessive  stiffness  in  the  flight  controls,  and 
a  subsequent  forced  landing  of  the  helic:opter. 
Hcconiplish  the  following. 

(a|  Ki'|i|<)(  I'  the  Indraulic  solenoid  tee 
tittuii-  (tee  nitiiig).  P'N  AS1003VV0fi04()4.  and 
lubes.  1'  \s  427-080-058-101  and  427-080- 
003-101.  with  union.  P'N  AS5230W0606,  tee 
fitting,  P/N  NA.S1763VV060404.  and  tubes,  P/ 
Ns 427-080-069-101  and  427-080-068-101 . 
in  acc:ordan(  e  with  the  .Nccomplishment 
Instructions  in  Hell  Helicopter  Textron  .Mert 
Service  Hulletin  .No  427-01-02.  dated 
.\ugusl  20.  2001 

(b)  .^^  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Regulations 
Group.  Kotorc  raft  Directorate.  F.-\.-\. 
Operators  shall  submit  their  requests  through 
an  K,\A  Priiic:ipal  Maintenanc :e  Inspector, 
who  mav  1  uncur  or  c:onimenl  and  then  send 

ii  lo  the  Manager,  Regulations  Group. 
Note  2:  Information  concerning  the 
existenc:e  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any.  may  be 
obtained  from  llie  Regulations  Group. 

(c)  Spec:ial  tlight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
lo  operate  the  helic:opter  lo  a  location  where 
the  recjiiiremenls  of  this  .AD  c:an  be 
accomplished 

Note  3:  The  suliicct  ul  this  .AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-2002- 
11.  dated  lanuary  31,  2002. 

Issued  in  Fort  Worth,  Texas,  on  October  10. 
2002. 
Mark  R.  Schilling. 

Acting  .\Liiiaiifi.  Hotunmtt  Dnvclurale. 
Aircraft  Certification  Service. 

IPR  n<.(    ()j-26'.>t2  Filed  10-17-02:  8:45  am! 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-43-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Limited 
Model  427  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulc^making:  reopening  of 
comment  period. 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD)  for  Bell  Helicopter  Textron  Canada 
Limited  (Bell)  Model  427  helicopters 
that  would  have  required  niocfifying 
each  auxiliary  fin  (fin)  by  relocating  the 
upper  tuning  weights  to  a  lower 


position.  That  proposal  was  prompted 
by  several  incidents  of  main  rotor  blades 
contacting  the  top  of  the  fin  that  have 
resulted  in  an  upper  tuning  weight 
(weight)  becoming  loose.  This  action 
revises  the  proposed  rule  by  requiring  a 
different  modification  of  the  auxiliary 
fin  and  revising  the  Limitations  section 
of  the  Rotorcraft  Flight  Manual  (RFM)  to 
reduce  the  never-exceed  speed  (Vne)  for 
a  tail  rotor  pedal  stop  failure.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  a  main  rotor 
blade  from  striking  a  fin,  loss  of  a  tuning 
weight,  impact  with  a  tail  or  main  rotor 
blade,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  December  17,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  2001-SW- 
43-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Bell  Helicopter  Textron  Canada.  12.800 
Rue  de  I'Avenir.  Mirabel,  Quebec 
I7I1R4,  telephone  (450)  437-2862  or 
(800)  363-8023.  fax  (450)  433-0272. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel. 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas, 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Miles,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
Croup,  Fort  Worth,  Texas  76193-0111. 
telephone  (817)  222-5122.  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 
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Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
43-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  AD  for  Bell  Model 
427  helicopters  was  published  in  the 
Federal  Register  on  November  28,  2001 
(66  FR  59377).  That  NPRM  would  have 
required  modifying  the  fins,  part 
number  (P/N)  427-035-836-101  and 
427-035-836-102,  to  relocate  the 
weights.  P/N  407-023-003-145.  That 
NPRM  was  prompted  by  several 
incidents  of  main  rotor  blades 
contacting  the  top  of  the  fin.  The 
weights  are  located  where  a  main  rotor 
contact  with  the  fin  may  result  in  a 
weight  becoming  loose.  That  condition, 
if  not  corrected,  could  result  in  loss  of 
a  weight,  impact  with  a  tail  or  main 
rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  issuance  of  that  NPRM. 
Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada,  has 
issued  a  revised  AD  CF-2001-05R1. 
dated  February  13,  2002,  that  requires, 
within  300  hours  time-in-service  or  no 
later  than  May  30,  2002,  modifying  the 
auxiliary  fins  to  reduce  the  height  and 
revising  the  Limitations  section  of  the 
RFM  to  reduce  the  Vne  for  a  tail  rotor 
pedal  stop  system  failure  from  80  knots 
indicated  airspeed  (KIAS)  to  60  KIAS. 
The  published  NPRM  recognized  that 
relocating  the  tuning  weights  was  an 
interim  action  and  anticipated  that 
contact  between  the  main  rotor  blades 
and  the  top  portion  of  the  fins  would  be 
addressed  in  a  separate  AD.  However, 
reducing  the  height  of  the  fins  as 
proposed  in  this  document  makes  the 
relocation  of  the  tuning  weights 
unnecessary. 

Therefore,  the  FAA  agrees  with  the 
changes  mandated  by  Transport  Canada 
and  is  proposing  those  same  actions  as 


well  as  adding  additional  serial 
nujjibers  and  part  numbers  to  the 
applicability.  Since  these  changes 
expand  the  scope  of  the  originally 
proposed  rule,  the  FAA  has  determined 
that  it  is  necessary  to  reopen  the 
comment  period  to  provide  additional 
opportunity  for  public  comment. 

The  FAA  estimates  that  30  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  wbuld  take 
approximately  1 2  work  hours  per 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $1,685  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $72,150 
to  perform  the  modifications  and 
revisions  for  the  entire  fleet. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrmient.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron  Canada  Textron 
Canada  Limited:  Docket  No.  2001-SW- 

43-AD. 

Applicability:  Model  427  helicopters,  serial 
numbers  56001  through  56030  with  auxiliary 
fin  assemblies,  part  numbers  427-035-836- 
101.  -102.  -105.  or  -106.  installed, 
c:ertificated  in  any  category. 

Note  1:  This  AD  applies  to  each  belie  opter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performanc  e 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Co/np/ianre;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  an  upper  tuning  weight 
(weight),  impact  with  a  tail  or  main  rotor 
blade,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  60  days,  .nodify  auxiliary  fin 
assemblies,  part  numl^ers  (P/N)  427-035- 
836-101,  -102.  -105    ir  -106.  in  accordance 
with  the  Accomplis'    nent  Instructions  in 
Bell  Helicopter  Text  an  ,Merl  Service 
Bulletin  No.  427-01  -07,  dated  November  16. 
2001. 

(b)  After  accomplishing  paragraph  (a)  of 
this  AD.  reduce  the  never-exceed  speed  (Vne) 
limitation  for  a  pedal  stop  failure  from  80 
knots  indicated  airspeed  (KI.'\S)  to  60  K1.\S. 

Note  2:  Revision  3  of  Bell  Helic  opier 
Textron  Rotorcraft  Flight  Manual  BHT-427- 
Fm-2,  dated  October  31,  2001.  inc  or|)orates 
the  reduced  airspeed  limitation  for  a  pedal 
stop  failure. 

(c:)  .^n  alternative  method  ol  c  ompliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorc:raft  Direc:1orate,  ¥.\A. 
Operators  shall  submit  their  requests  through 
an  F.AA  Principal  Maintenanc  e  Inspec  tor. 
who  mav  concur  or  c  omment  and  then  send 
it  to  the  Manager.  Regulations  (Jroup. 

Note  3:  Information  cone  erning  the 
existence  of  approved  alternative  methods  of 
c:ompliance  with  this  .^D.  11  any.  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  mav  be  issued  in 
accordanc:e  with  *>§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helic  opter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished 

Note  4:  The  subjec  t  of  this  ,^D  is  addres.sed 
in  Transport  Canada  (Canada)  AD  CF-2001- 
05R1  dated  Februarv  13,  2002. 
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Issued  in  Fort  Worth,  Texas,  on  Octob«r  4 
2002. 
Eric  Bries. 

Acting  Manager.  Rotorcmft  Directorate. 
Aircraft  Certification  Sen,'ice. 
[FR  Doc.  02-26593  Filed  10-17-02;  8:45  am) 

BILUNG  CODE  49ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-01-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
Corporation  (formerly  Allison  Engine 
Company)  501 -D  Series  Turtxjprop 
Engines 

agency:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  ruUinakint; 

(NPRM). 

SUMMARY:  The  Federal  Aviation 

Administration  (FAA)  proposes  to  .id(i[)t 
a  new  airuorthiness  directive  (AD)  tint 
is  applicable  to  Rolls-Royce  Curpuratioii 
(formerly  Allison  Engine  Company) 
501-D  series  turboprop  engines  This 
proposal  would  recjuire  removal  from 
service  of  certain  turbine  rotor 
components  at  reduced  life  limits  This 
proposal  IS  prompted  bv  the  result  ot 
recalculated  material  properties  b\  the 
manufacturer  The  ac  tions  spec  died  by 
the  proposed  .^D  .ire  intended  to 
prevent  unc  tmtained  turbine  rotor 
failure  resulting  in  in-flight  engine 
shutdown  and  possible  damage  to  the 
airplane 

DATES:  tiomments  must  he  rei  eiveii  by 
December  17.  2002. 
ADDRESSES:  Submit  comments  in 
triplu  atf  to  the  Federal  Aviaticm 
Administration  (F.\A).  New  Kii^l.ind 
Region.  ()ffic:e  of  the  Regional  (ouiisel. 
Attentum  Rules  Docket  No   ^001 -NE- 
01-.-\D.  \2  New  England  Exe*  utive  Park. 
Burlington.  M,\  01803-5299.  Comments 
mav  be  mspected  at  this  location,  by 
appointment,  hetwt'fn  8  am   and  4:;<0 
p  m  ,  Mondav  through  Fridaw  except 
Federal  hnlidav-<  Comments  mav  also 
be  sent  \ici  the  Internet  using  the 
following  address;  9-a;iP- 
adconimi^nt<if(ni  gov  Ctmiments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line 

The  service  information  referent  ed  in 
the  proposed  rule  mav  be  obtained  from 
Rolls-Royce  Corporation.  P  ()  B(tx  420. 
Indianapolis.  IN  46206-0420;  telephone 
(317)  250-6400;  fax  (317)  230-4243 
This  informaticm  mav  be  examinf'd.  bv 


appointment,  at  the  FAA.  New  England 
Region,  (Jffice  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Downs.  Aerospace  Engineer. 
Chicago  Aircraft  f^ertification  Office. 
F.-\A.  2,i00  East  Devon  Avenue,  Des 
Plaines.  II.  60018;  telephone  (847)  294- 
7870.  fax  (847)  294-7834 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  bv  submitting  such 
written  data,  views,  or  arguments  as 
they  mav  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  spttcified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  (;ontained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

(Comments  are  specifically  invited  on 
the  overall  regulator\-,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
con( crned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
,i(;knowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Doi let  Number  2001-NE-Ol-AD   •  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Anv  person  may  obtain  a  copy  of  this 
NPRM  bv  submitting  a  request  to  the 
FAA.  New  England  Region.  (Office  of  the 
Regional  Counsel.  Attentiim:  Rules 
Docket  No.  2001-NF:-01-AD.  12  New 
England  Executive  Park.  Burlington.  MA 
1)1803-5299. 

Discussion 

Before  the  merger  of  .'Mlison  Engine 
liompany  and  Rolls-Royce  Corporation. 
Allison  Engine  Company  obtained 
additicmal  material  properties  data  to 
enhani  e  their  materials  database.  The 
additional  data  showed  much  higher 
material  pro|)ertv  scatter  compared  to 
the  data  originally  used  to  calculate  the 
turbine  rotor  component  life  limits. 


Comparison  of  the  data  with  other 
similar  alloys  showed  the  manufacturer 
that  the  new  data,  with  increased 
scatter,  was  indeed  representative.  As  a 
result,  the  manufacturer  has  reduced  the 
life  limits  of  certain  second-stage,  third- 
stage,  and  fourth-stage  turbine  wheel 
assemblies,  and  certain  lst-2nd  stage, 
2nd-3rd  stage,  and  3rd-4th  stage  turbine 
spacer  assemblies. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Rolls-Royce 
Corporation  (formerly  Allison  Engine 
Company)  501-D  series  turboprop 
engines  of  the  same  type  design,  the 
proposed  AD  would  require  removal 
from  ser\'ice,  and  replacement  with  a 
serviceable  part  for: 

•  Second-stage  turbine  wheel 
assemblies  part  numbers  (P/N's) 
6847142  and  6876892,  before  or  upon 
accumulating  12,000  cvcles-in-service 
(CIS),  or  16,000  CIS  if  Allison  Engine 
Company  Commercial  Overhaul 
Information  Letter  (COIL)  401.  dated 
Mav  1978  has  been  complied  with. 

•  Third-stage  turbine  wheel 
assemblies  P/N's  6845883  and  6849743. 
before  or  upon  accumulating  10.000 
CIS.  or  13.000  CIS  if  COIL  401.  dated 
Mav  1978  has  been  complied  with. 

•  Third-stage  turbine  wheel  assembly 
P/N  6855083.  before  or  upon 
accumulating  10.000  CIS. 

•  Fourth-stage  turbine  wheel 
assembly  P/N  6876468,  before  or  upon 
accumulating  18.000.  or  24.000  CIS  if 
COIL  401.  dated  May  1978  has  been 
complied  with. 

•  lst-2nd  stage  spacer  assemblies  P/ 
N's  6844632  and  23033463.  before  or 
upon  accumulating  4.700  CIS. 

•  lst-2nd  stage  spacer  assembly  P/N 
23056966.  before  or  upon  accumulating 
8.000  CIS. 

•  2nd-3rd  stage  spacer  assembly  P/N 
23033456.  before  or  upon  accumulating 
4,000  CIS. 

•  3rd— 4th  stage  spacer  assembly  P/N 
6844794  with  serial  number  (SN)  less 
than  and  including  KK22951,  except 
KK21556,  KK21910,  KK22814. 
KK22820,  KK22868.  and  all  SN's  with 
an  MM  prefix,  before  or  upon 
accumulating  5.100  CIS. 

Economic  Analysis 

There  are  approximately  930  RoUs- 
Rovce  501-D  series  turboprop  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  684 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  proposed  action  does 
not  impose  any  additional  labor  costs  if 
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performed  at  the  time  of  scheduled 
engine  overhaul.  Required  parts  would 
cost  approximately  $45,000  per  engine. 
Based  on  these  figures,  the  total  cost  of 
the  proposed  AD  to  U.S.  operators  is 
estimated  to  be  $30,780,000. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Rolls-Royce  Corporation:  Docket  No.  2001- 
NE-Ol-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Rolls-Royce  Corporation 
(formerly  Allison  Engine  Company)  501-D 
series  turboprop  engines.  These  engines  are 
installed  on,  but  not  limited  to  Lockheed  188 


series  and  382  series  turboprop  airplanes, 
and  Convair  Models  340  and  440  airplanes 
which  have  had  Rolls-Rovce Corporation 
501-D  series  turboprop  engines  installed 
under  a  Supplemental  Type  Certificate. 
These  models  are  commonly  referred  to  as 
Convair  580/580A  or  5800  models. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identihed  in  the 
preceding  applicability  provision,  regard'ess 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD,  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  meliiod  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Comp/Zance.' Compliance  with  this  AD  is 
required  as  indicated,   mless  already  done 

To  prevent  uncontamed  turbine  rotor 
failure,  resulting  in  in-flight  engine 
shutdown  and  possible  damage  to  the 
airplane,  do  the  following: 

501-D13  Series  Engines 

(a)  For  501-D13  series  engines,  remove 
turbine  wheels  and  spacers  from  service  as 
specified  in  the  following  Table  1: 


Table  1.— 501-D13  Series  Life  Limits 


Part  name 

Part  number 

Lite  limit  for  wheels  that  have  complied  with        ^ife  limit  for  wheels  that  have  not  complied 
commercial  overhaul  information  letter  (COIL)               ^-^^^  QQ^^_  ^^   ^^^^  ^^gy  1979 
401.  dated  May  1978 

(1)  Second-stage  tur- 
bine wtieel  assembly. 

6847142  and  6876892 

Remove  from  service  before  or  upon  accu-    Remove  fi'om  service  before  or  upon  accu- 
mulating 16,000  cycles-in-service  (CIS).              mulating  12,000  CIS. 

(2)  Third-stage  turt)ine 
wheel  assembly. 

68458a3  and  6849743 

Remove  from  service  before  or  upon  accu- 
mulating 13,000  CIS. 

Remove  from  service  before  or  upon  accu- 
mulating 10,000  CIS 

(3)  Fourth-stage  turbine 
wheel  assembly. 

6876468  

Remove  from  service  before  or  upon  accu-    Remove  from  service  before  or  upon  accu- 
mulating 24,000  CIS.                                      j      mulating  18,000  CIS. 

(b)  Information  on  501-D13  series  engine         CSL-120,  Revision  No.  52,  dated  )uly  22, 
turbine  life  limits  can  be  found  in  Rolls-  2002. 

Royce  Commercial  Service  Letter  (CSL)  No, 

Table  2.— 501-D22  Series  Life  Limits 


Part  name 


(1)  Third-stage  turt)ine  wheel  assembly 


(2)  1st-2nd-stage  spacer  assembly 


(3)  1st-2nd-stage  spacer  assembly 


(4)  2nd-3rd-stage  spacer  assembly 


Part  number 


6855083 


6844632  and  23033463 


23056966 


23033456 


501-D22  Series  Engines 

(c)  For  501-D22  series  engines,  remove 
turbine  wheels  and  spacers  from  service  as 
specified  in  the  following  Table  2: 


Remove  from  service 


Before  or  upon  accumulating  10,000  cycles-m-service 
(CIS). 


Before  or  upon  accumulating  4,700  CIS 


Before  or  upon  accumulating  8,000  CIS 


Before  or  upon  accumulating  4.000  CIS 
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Table  2.— 501-D22  Series  Life  Limits — Continued 


Part  name 


(5)  3rd-4th-stage  spacer  assembly 


Part  number 


Remove  from  service 


6844794 


Before  or  upon  accumulating  5.100  CIS.  with  SN  less 
tfian  and  including  KK22951.  except  KK21556. 
KK21910.  KK22814,  KK22820  and  KK22868.  and  all 
SN's  with  an  MM  prefix. 


(d)  Information  on  n01-D22  series  engine 
turbine  life  limits  (dn  be  found  in  Rolls- 
Rovte  Cnmmert  iai  Service  Letter  (CSL)  No. 
CSL-1001.  Revision  No.  19.  dated  July  22. 
2002 

Alternative  Methods  of  Compliance 

(e)  .An  diterndtivf  method  of  (  ompliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  inav  bf 
used  if  approved  by  the  Manager,  ('hicago 
.Aircraft  Ortification  Office  (At:0).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  .AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  anv.  mav  be  obtained  from  the  AGO. 

Special  Flight  Permits 

If)  Spe<  iai  flight  permits  may  be  issued  in 
accordance  with  «)^  21  197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CKR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  .AD 
can  be  done. 

Issued  in  Burlington.  Massachusetts,  on 
October  1 1    2002 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Dtrectoratf.  Aircraft  Certification  Service. 

(FR  Do<:.  02-26387  Filed  10-17-02;  8:45  ami 

BILLING  CODE  «910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  119 

[Docket  No.  FAA-2002-13378:  Notice  No. 
02-14] 

RIN2120-AH55 

Reports  by  Carriers  on  Incidents 
Involving  Animals  During  Air  Transport 

AGENCY:  Ft'deral  Aviation 
Administration  (FAA).  DOT. 
ACTION:  .\iitK;e  of  proposed  rulemaking 
(NPRM);  extension  of  comment  period. 


SUMMARY:  This  action  extends  the 
comment  period  for  an  NPRM  that  was 
published  on  September  27,  JOOl!    In 
that  document,  the  FA.A  proposed  to 
amend  its  regulations  to  implement  the 
requirement  established  bv  Congress 
that  air  carriers  providing  scheduled 


passenger  air  transportation  submit 
reports  to  the  Secretar\'  of 
Transportation  on  any  incidents 
involving  the  loss,  injury  or  death  of  an 
animal  during  air  transport  provided  by 
the  air  carrier.  This  extension  is  a  result 
of  requests  received  during  the 
comment  period  for  the  NPRM. 
DATES:  Comments  must  be  received  on 
or  before  Dec:ember  27,  2002. 
ADDRESSES:  (Comments  on  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Doclcets. 
Docl(.et  No.  FAA-2002-13378.  400 
.Seventh  Street.  SVV.,  Room  Plaza  401. 
Washington.  DC  20590.  Comments  may 
be  filed  and  examined  in  Room  Plaza 
401  between  9  a.m.  and  5  p.m. 
weekdavs.  except  Federal  holidays. 
Comments  also  may  be  sent 
electronically  to  the  Doclcets 
Management  Svstem  (DMS)  at  the 
following  Internet  address:  http:// 
dms.dot.gov  at  any  time.  Commenters 
who  wish  to  file  comments 
electronic;ally  should  follow  the 
instructions  on  the  DMS  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  W  Whitlow.  Office  of  the  Chief 
Counsel,  .AC(]-2,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20.'591; 
telephone  (202)  2tJ7-3222;  facsimile 
(202) 267-3227. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  ec:onomi(;,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  the 
NPRM.  Notice  No.  02-14.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  proposal,  explain  the 
reason  for  any  recommended  change. 
and  include  supporting  data.  We  ask 
that  \()u  send  us  two  copies  of  written 
t:omments. 

We  will  file  in  the  docket  all 
(  omments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  (.ontact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 


inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address 
ADDRESSES  section. 

Before  acting  on  the  proposals  in  the 
NPRM,  Notice  No,  02-14,  we  will 
consider  all  comments  we  receive  on  or 
before  the  closing  date.  We  will 
consider  comments  filed  late  if  it  is 
possible  to  do  so  without  incurring 
expense  or  delay.  We  may  change  the 
proposals  in  light  of  the  comments  we 
receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments,  include  with 
vour  comments  a  pre-addressed, 
stamped  postcard  on  which  the  docket 
number  appears.  We  will  stamp  the  date 
on  the  postcard  and  mail  it  to  you. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1 )  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search. 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  vou  selected,  click  on  the 
document  number  of  the  item  you  wish 
to  view. 

Background 

The  FAA  published  a  notice  (67  FR 
61238.  September  27,  2002)  proposing 
to  amend  14  CFR  part  119  to  implement 
the  requirement  established  by  Section 
710(a)  of  Public  Law  106-181 ,  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Century 
(AIR-21)  that  air  carriers  must  submit 
reports  on  the  loss,  injury  or  death  of  an 
animal  during  air  transport.  This 
information  would  be  submitted  to  the 
.Secretary  of  Transportation  for  each 
month  in  which  an  incident  or  incidents 
occur,  through  the  Animal  and  Plant 
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Health  Inspection  Service  (APHIS), 
United  States  Department  of  Agriculture 
(USDA).  The  notice  also  proposed  the 
type  and  manner  of  information  that  air 
carriers  would  be  required  to  submit  to 
APHIS. 

Extension  of  Comment  Period 

In  accordance  with  §  11.47  of  Title  14, 
Code  of  Federal  Regulations,  the  FAA 
has  reviewed  the  petitions  submitted  to 
the  docket  by  several  commenters 
requesting  an  extension  of  the  comment 
period  to  Notice  No.  02-14  (67  FR 
61238).  These  petitioners  requested  an 
extension  of  time  to  adequately  respond 
to  the  notice  of  proposed  rulemaking. 
To  allow  additional  time  for  a  more 
thorough  review  of  applicable  issues 
and  drafting  of  responsive  comments, 
the  FAA  finds  that  there  is  good  cause 
and  it  is  in  the  public  interest  to  extend 
the  comment  period  for  an  additional  60 
days  beyond  the  30  days  already 
provided.  Accordingly,  the  comment 
period  for  Notice  No.  02-14  is  extended 
until  December  27,  2002. 

Issued  in  Washington,  DC,  on  October  10, 
2002. 

James  W.  Whitlow, 
Deputy  Chief  Counsel. 
[FR  Doc.  02-26465  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-208280-86;  REG-1 3631 1-01] 

RIN  1545-AJ57;  1S45-BA07 

Exclusions  From  Gross  Income  of 
Foreign  Corporations;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Change  of  date  of  public 

hearing,  extension  of  time  for 

submitting  public  comments  and 

outlines  of  oral  comments. 

SUMMARY:  This  document  changes  the 
date  of  a  public  hearing  on  proposed 
regulations  relating  to  exclusions  from 
gross  income  of  foreign  corporations 
under  section  883  of  the  Internal 
Revenue  Code,  and  extends  the  time  for 
submitting  public  comments  and 
outlines  of  oral  comments. 
DATES:  The  public  hearing  originally 
scheduled  for  Tuesday,  November  12, 
2002,  at  10  a.m.  is  rescheduled  for 
Monday,  November  25,  2002.  at  10  a.m. 
The  due  date  for  written  or  electronic 
public  conmients  and  outlines  of  topics 
to  be  discussed,  is  November  5,  2002. 


ADDRESSES:  The  public  hearing  is  being 
held  in  room  4718,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance. 
Send  submissions  to:  CC:ITA:RU  (REG- 
208280-86;  REG-136311-01),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-208280-86;  REG- 
136311-01),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington.  DC. 
Alternatively,  comments  may  be 
transmitted  electronically  via  the 
Internet  by  submitting  comments 
directly  to  the  IRS  Internet  site  at: 
http  ://www.  irs  .go  v/regs . 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Traynor  of  the  Regulations  Unit, 
Associate  Chief  Counsel  (Income  Tax  & 
Accounting),  at  (202)  622-7180  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Friday,  August  2,  2002  (67 
FR  50510),  announced  that  a  public 
hearing  on  proposed  regulations  relating 
to  exclusions  from  gross  income  of 
foreign  corporations  under  section  883 
of  the  Internal  Revenue  Code  would  be 
held  on  Tuesday,  November  12,  2002. 
beginning  at  10  a.m.  in  room  4718  of  the 
Internal  Revenue  Building.  1111 
Constitution  Avenue  NW..  Washington. 
DC.  The  deadline  for  submitting  public 
comments  and  outlines  of  topics  to  be 
discussed,  was  October  22.  2002. 

The  date  of  the  hearing  and  deadline 
for  submitting  public  comments  has 
chEuiged.  The  hearing  is  scheduled  for 
Monday,  November  25,  2002,  beginning 
at  10  a.m.  in  room  4718,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW.,  Washington,  DC.  We  must 
receive  written  and  electronic  public 
comments  and  outlines  of  topics  to  be 
discussed,  by  November  5.  2002. 
Because  of  tihe  controlled  access 
restrictions,  attendants  will  not  be 
admitted  beyond  the  lobby  area  of  the 
Internal  Revenue  Building  until  9:30 
a.m.  The  IRS  will  prepare  an  agenda 
showing  the  scheduling  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  free  of  charge  at  the  hearing. 

Cynthia  E.  Grigsby, 

Chief.  Regulations  I  'nit.  Associate  Chief 

Counsel  I  Income  Tax  &■  Accounting). 

IFR  Doc.  02-26450  Filed  10-17-02;  8:45  am] 

BILLING  CODE  4830-01 -4> 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 5031 3-01] 
RIN  1545-BA80 

Redemptions  Taxable  as  Dividends 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasun.'. 

ACTION:  Notice  of  proposed  ruhimaking 

and  notice  of  public  hearing. 


SUMMARY:  This  document  contains 
proposed  regulations  that  provide 
guidance  regarding  the  treatment  of  the 
basis  of  redeemed  stock  when  a 
distribution  in  redemption  of  such  stock 
is  treated  as  a  dividend,  as  well  as 
guidance  regarding  certain  acquisitions 
of  stock  by  related  corporations  that  are 
treated  as  distributions  in  redemption  of 
stock.  The  proposed  regulations  affect 
shareholders  whose  stock  in  a 
corporation  is  redeemed  or  is  acquired 
by  a  corporation  related  to  the  issuer  of 
the  stock,  and  are  necessary  to  provide 
such  shareholders  with  guidance 
regarding  the  treatment  of  the  basis  of 
such  stock.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations, 
DATES:  Written  or  el<     ronic  comments 
must  be  received  January  16.  2003. 
Requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  February  20.  2003.  at  10 
a.m.  must  be  received  by  January  30. 
2003. 

ADDRESSES:  Send  submissions  to 
CC:ITA:RU  (REG-150313-01).  room 
5226.  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.rfi.  and  5  p.m. 
to:  CC:ITA:RU  (REG-150313-01), 
Courier's  desk,  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 
Alternatively,  taxpayers  may  submit 
electronic  comments  directly  to  the  IRS 
Internet  site  at  wv^-w. irs.gov/regs.  The 
public  hearing  will  be  held  in  Room 
4718,  Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations 
generally.  Lisa  K.  Leong,  (202)  622- 
7530;  concerning  issues  under  sections 
367,  861  and  864  of  the  Internal 
Revenue  Code,  Aaron  A,  Farmer.  (202) 
622-3860:  concerning  submissions  of 
comments,  the  hearing,  and/or  to  be 
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placed  on  the  building  access  list  to 
attend  the  hearing.  Treena  V  Garrett. 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
L'.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20303,  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer. 
W:CAR:MP:FP:S.  Washington.  DC] 
20224  Comments  on  the  collection  of 
information  should  be  received  by 
December  17,  2002.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS. 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  colle<:tion 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  c     s 
and  costs  of  operation,  maintenance:, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  these 
proposed  regulations  is  in  §  1  302-5(e) 
and  §  M502-19{b)(5)(v).  This  collection 
of  information  is  required  by  the  IRS  to 
verif\'  compliance  with  section  302. 
This  information  will  be  used  to 
determine  whether  the  amount  of  tax 
has  been  calculated  correctly  The 
collection  of  information  is  required  to 
properly  determine  the  amount 
permitted  to  be  taken  into  account  as  a 
loss.  The  respondents  are  shareholders 
(including  individuals,  corporations  and 
pass-through  entities)  whose  stock  in  a 
corporation  is  redeemed  or  is  treated  as 
redeemed. 

Estimated  total  annual  reporting 
burden:  1.500  hours. 

Estimated  average  annual  burden  per 
respondent  30  minutes. 

Estimated  number  of  respondents: 
3,000. 


Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.6103. 

Background 

This  document  contains  proposed 
revisions  and  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  sections  302.  304,  704,  861.  1371. 
1374.  and  1502  of  the  Internal  Revenue 
Code  (Code).  The  proposed  regulations 
would  amend  the  temporary  and  final 
regulations  under  sections  302,  304, 
704. 861,  1371,  1374, and  1502  to 
provide  guidance  concerning  the 
treatment  of  the  basis  of  stock  redeemed 
or  treated  as  redeemed  where  the 
redemption  proceeds  are  treated  as  a 
dividend  distribution.  These  proposed 
regulations  would  also  amend  the  final 
regulations  under  section  304  to 
conform  them  to  certain  of  the 
amendments  made  to  section  304  by 
legislation,  including  section  226  of  the 
Tax  Equitv  and  Fiscal  Responsibility 
Act  of  1982.  Public  Law  97-248  (96'Stat. 
325.  490)  (September  3,  1982),  section 
712(1)  of  the  Deficit  Reduction  Act  of 
1984,  Public  Law  98-369  (98  Stat.  494, 
953-55)  (Julv  18.  1984),  section  1875(b) 
of  the  Tax  Reform  Act  of  1986,  Public 
Law  99-514  (100  Stat.  2085,  2894) 
(October  22.  1986).  and  section  1013  of 
the  Taxpayer  Relief  Act  of  1997.  Public 
Law  105-34  (111  Stat.  788.  918)  (August 
5, 1997) 

A  The  Character  of  Property  Received 
in  Redemption  of  Stock 

Section  302  of  the  Code  governs  the 
tax  treatment  of  distributions  in 
redemption  of  stock.  The  rules  of 
section  302  attempt  to  distinguish 
between  distributions  that  "may  have 
capital-gain  characteristics  because  they 
are  not  made  pro  rata  among  the  various 
shareholders"  and  distributions 
"characterized  by  what  happens  solely 
at  the  corporate  level  by  reason  of  the 
assets  distributed."  S.  Rep.  No.  1622, 
83d  Cong..  2d  Sess.  49  (1954).  Section 
302(a)  provides  that  a  corporations 
redemption  of  its  stock  is  treated  as  a 
distribution  in  part  or  full  payment  in 
exchange  for  the  stock  if  the  redemption 
satisfies  any  one  of  the  following 


criteria:  (1)  The  redemption  is  not 
essentially  equivalent  to  a  dividend 
(section  302(0)11));  (2)  the  redemption  is 
substantiallv  disproportionate  (section 
302(b)(2));  (3)  the  redemption 
completely  terminates  the  redeemed 
shareholder's  interest  (section 
302(b)(3));  or  (4)  the  redemption  is  in 
connection  with  a  qualifying  partial 
liquidation  (section  302(b)(4)).  If  a 
redemption  satisfies  none  of  these 
criteria,  pursuant  to  section  302(d),  the 
redemption  is  treated  as  a  distribution 
of  property  to  which  section  301 
applies. 

Under  sections  301(c)(1)  and  316(a).  a 
distribution  is  treated  as  a  dividend  to 
the  extent  of  the  redeeming 
corporation's  earnings  and  profits.  Any 
portion  of  the  distribution  that  is  not 
treated  as  a  dividend  is  first  applied 
against  the  adjusted  basis  of  the 
redeemed  stock  to  the  extent  of  such 
basis  under  section  301(c)(2),  and  then 
treated  as  gain  from  the  sale  or  exchange 
of  property  under  section  301(c)(3). 

B.  The  Character  of  Property  Received 
in  Certain  Stock  Acquisitions 

The  redemption  rules  of  section  302 
are  implicated  not  only  when  an  issuing 
corporation  acquires  its  own  stock,  but 
also  in  the  case  of  certain  stock 
acquisitions  by  corporations  related  to 
the  issuer  of  the  acquired  stock. 
Pursuant  to  section  304(a)(1),  an 
acquisition  of  stock  by  a  corporation 
from  one  or  more  persons  that  are  in 
control  of  both  the  acquiring  and  issuing 
corporations  is  treated  as  if  the  property 
received  in  respect  of  the  acquired  stock 
were  a  distribution  in  redemption  of  the 
stock  of  the  acquiring  corporation.  Prior 
to  the  amendments  made  by  the 
Taxpayer  Relief  Act  of  1997,  section  304 
provided  that,  to  the  extent  that  the 
deemed  distribution  was  treated  as  a 
distribution  to  which  section  301 
applies,  the  stock  acquired  was  treated 
as  having  been  transferred  by  the  person 
from  whom  acquired  and  as  having  been 
received  by  the  corporation  acquiring  it, 
as  a  contribution  to  the  capital  of  such 
corporation.  The  Taxpayer  Relief  Act  of 
1997  amended  section  304(a)(1)  to 
provide  that,  to  the  extent  that  this 
deemed  distribution  is  treated  as  a 
distribution  to  which  section  301 
applies,  the  shareholder  and  the 
acquiring  corporation  are  treated  as  if 
the  shareholder  had  transferred  the 
stock  of  the  issuing  corporation  to  the 
acquiring  corporation  in  exchange  for 
stock  of  the  acquiring  corporation  in  a 
transaction  to  which  section  351(a) 
applies,  and  then  the  acquiring 
corporation  had  redeemed  the  stock  it 
was  treated  as  issuing  in  that 
transaction.  Pursuant  to  section 
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304(a)(2).  an  acquisition  of  stock  by  a 
corporation  controlled  by  the  issuer  of 
the  acquired  stock  is  treated  as  if  the 
property  received  in  respect  of  the 
acquired  stock  was  a  distribution  in 
redemption  of  the  stock  of  the  issuing 
corporation. 

For  purposes  of  section  304,  control 
means  the  ownership  of  stock 
possessing  at  least  50  percent  of  either 
the  total  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  the 
total  value  of  shares  of  all  classes  of 
stock.  The  determination  of  the  amount 
and  source  of  the  distribution  that  is 
treated  as  a  dividend  is  made  as  if  the 
property  received  in  respect  of  the 
redeemed  stock  were  distributed  by  the 
acquiring  corporation  to  the  extent  of  its 
earnings  and  profits  and  then  by  the 
issuing  corporation  to  the  extent  of  its 
earnings  and  pFofits.  Because  section 
304  recharacterizes  certain  stock 
acquisition  transactions  as  redemptions 
of  stock,  transactions  to  which  section 
304  applies  implicate  the  redemption 
rules  of  section  302. 

C.  The  Unutilized  Basis  of  Stock 
Redeemed  in  Certain  Transactions 

While  sections  301  and  302  clearly  set 
forth  the  character  of  property  received 
in  a  redemption  (whether  actual  or 
deemed)  of  stock,  they  do  not  prescribe 
the  tax  treatment  of  the  unutilized  basis 
of  the  redeemed  stock  or  the  stock 
treated  as  redeemed.  In  1955,  the  IRS 
and  Treasury  promulgated  regulations 
under  section  302  that  provide  guidance 
in  this  regard  in  the  case  of  an  actual 
redemption  of  stock.  Section  1.302-2(c) 
of  the  Income  Tax  Regulations  states 
that  "[ijn  any  case  in  which  an  amount 
received  in  redemption  of  stock  is 
treated  as  a  distribution  of  a  dividend, 
proper  adjustment  of  the  basis  of  the 
remaining  stock  will  be  made  with 
respect  to  the  stock  redeemed."  The 
regulation  contains  examples 
illustrating  what  constitutes  a  proper 
adjustment.  In  Example  1  and  Example 
3.  the  redeemed  shareholder  actually 
owns  stock  of  the  redeeming 
corporation  immediately  after  a 
redemption  that  is  treated  as  a 
distribution  of  a  dividend.  In  those 
cases,  the  basis  of  the  shares  of  the 
redeeming  corporation  that  the 
shareholder  owns  after  the  redemption 
is  increased  by  the  basis  of  the 
redeemed  shares.  See  also  United  States 
V.  Davis,  397  U.S.  301  (1970) 
(interpreting  §  1.302-2{c)  to  shift  the 
basis  of  redeemed  stock  to  other  shares 
held  by  the  redeemed  shareholder,  even 
where  those  other  shares  are  of  a 
different  class  of  stock  than  those 
redeemed);  Rev.  Rul.  66-37,  1966-1  C.B. 
209  (same).  In  Example  2,  although  the 


redeemed  shareholder  actually  owns  no 
stock  of  the  redeeming  corporation 
immediately  after  a  redemption  that  is 
treated  as  a  distribution  of  a  dividend, 
he  does  constructively  own  stock  of  the 
redeeming  corporation  immediately 
after  the  redemption  by  reason  of  his 
wife's  continuing  ownership  of  stock  of 
the  redeeming  corporation.  The  example 
concludes  that  the  redeemed 
shareholder's  basis  in  the  redeemed 
shares  shifts  to  his  wife's  basis  in  her 
shares  of  stock  of  the  redeeming 
corporation. 

In  addition,  on  December  2,  1955.  the 
IRS  and  Treasury  promulgated  §§  1.304- 
2(a)  and  1.304-3(a).  With  respect  to  an 
acquisition  of  stock  by  a  related 
corporation  (other  than  a  subsidiary). 
§  1.304-2{a)  provides  that  the 
transferor's  basis  for  his  stock  in  the 
acquiring  corporation  is  increased  by 
the  basis  of  the  stock  of  the  issuing 
corporation  surrendered  by  him. 
Similarly,  with  respect  to  an  acquisition 
of  stock  by  a  subsidiary,  §  1.304-3(a) 
provides  that  the  transferor's  basis  in  his 
remaining  stock  in  the  parent 
corporation  is  increased  by  the  basis  of 
the  stock  deemed  redeemed  by  the 
parent  corporation.  The  treatment  of  the 
transferor's  unutilized  basis  in  stock  of 
the  issuing  corporation  as  a  result  of 
transactions  subject  to  section  304(a)  is 
the  subject  of  Revenue  Ruling  70-496 
(1970-2  C.B.  74).  and  Revenue  Ruling 
71-563  (1971-2  C.B.  175). 

In  Revenue  Ruling  70—496,  a  first-tier 
subsidiary  (Y)  of  a  parent  corporation 
(X)  sold  all  of  its  stock  in  a  second-tier 
subsidiary  of  X  (S)  to  another  first-tier 
subsidiary  of  X  (Z).  The  ruling 
concludes  that  the  transaction  is 
governed  by  sections  304(a)(1)  and 
302(d).  Accordingly,  the  ruling  holds 
that  the  sales  proceeds  constitute 
dividends  to  the  extent  of  Z's  earnings 
and  profits  and,  to  the  extent  in  excess 
of  such  amount,  constitute  gain  under 
section  301(c)(3).  With  respect  to  Y's 
basis  in  the  sold  S  stock,  the  ruling 
holds  that  because  Y  had  no  direct  stock 
ownership  in  Z  before  or  after  the  sale, 
Y's  basis  in  the  S  stock  surrendered 
disappears  and  cannot  be  used  to 
increase  the  basis  of  any  asset  of  Y. 

In  Revenue  Ruling  71-563,  A,  an 
individual,  owned  all  the  stock  of  X.  C, 
A's  son,  owned  all  of  the  outstanding 
stock  of  Y.  A  sold  25  percent  of  its  stock 
in  X  to  Y  for  cash.  The  ruling  states  that, 
under  section  304(a)(1),  the  sale  is 
treated  as  a  contribution  by  A  of  the 
stock  of  X  to  the  capital  of  Y  and  a 
distribution  to  A  by  Y  in  redemption  of 
its  stock.  Because  the  deemed 
redemption  is  governed  by  section 
302(d).  the  cash  received  is  taxable  as  a 
dividend  to  A  under  section  301(c)(1). 


Furthermore,  the  ruling  reasons  that, 
because  A  owns  no  stock  in  Y  directly 
after  the  transaction,  the  basis  of  the  X 
stock  should  be  added  to  the  basis  of  the 
remaining  stock  of  X  that  A  continues 
to  own  after  the  transaction. 

The  current  regulatory  regime 
preser\'es,  and  prevents  the  elimination 
of.  basis  in  transactions  subject  to 
section  302  where  a  proper  adjustment 
may  be  made  to  the  basis  of  the 
remaining  stock  of  the  redeeming 
corporation  and  in  transactions  subject 
to  section  304  where,  immediately  after 
the  transaction,  the  seller  owns  stock  of 
the  acquiring  corporation.  In  certain 
transactions,  however,  taxpayers  have 
taken  the  position  that  certain 
adjustments  are  proper,  even  if  they 
shift  basis  from  a  person  that  is  not 
subject  to  U.S.  tax  to  a  person  that  is 
subject  to  U.S.  tax  or  to  stock  other  than 
stock  of  the  redeeming  corporation. 
Notice  2001-45  (2001-2  C.B.  129), 
describes  a  type  of  transaction  with 
respect  to  which  taxpayers  have  taken 
the  position  that,  under  §  1.302-2(c),  all 
or  a  portion  of  the  basis  of  stock 
redeemed  from  a  person  that  is  not 
subject  to  U.S.  tax  or  is  otherwise 
indifferent  to  the  Federal  income  tax 
consequences  of  the  redemption  of  the 
stock  is  added  to  the  basis  of  other  stock 
in  the  redeeming  corporation  owned  by 
a  taxpayer  that  is  subject  to  U.S.  tax  to 
create  a  loss  on  the  disposition  of  the 
other  stock.  Although  the  IRS  intends  to 
challenge  the  adjustments  claimed  in 
such  transactions,  the  IRS  and  Treasur\' 
believe  it  is  desira^'e  to  revise  the  rules 
that  govern  accoi      ing  for  unutilized 
basis  attributabl'    o  redeemed  stock  to 
better  reflect  the  purposes  of  the 
relevant  Code  provisions. 

Explanation  of  Provisions 

A.  Rules  Under  Section  302 

This  notice  of  proposed  rulemaking 
proposes  a  replacement  for  the  "proper 
adjustment"  regime  of  current  §  1.302- 
2(c)  for  taking  int'  ■  account  the 
unutilized  basis  attributable  to 
redeemed  stock  in  any  case  in  which  a 
redemption  of  stock  is  treated  as  a 
distribution  of  property  to  which 
section  301  applies.  The  rules  are 
proposed  to  apply  both  where  the 
redeemed  shareholder  actually  owns  no 
stock  of  the  redeeming  corporation 
immediately  after  the  redemption  (a 
complete  redemption)  and  where  the 
redeemed  shareholder  actually  owns 
stock  of  the  redeeming  corporation 
immediately  after  the  redemption  (a 
partial  redemption).  While 
consideration  was  given  to  retaining  the 
"proper  adjustment"  rule  of  current 
§  1.302-2(c)  where  only  a  portion  of  the 
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shareholder's  interest  in  the  redeeming 
corporation  is  redeemed,  the  IRS  and 
Treasury  believe  the  two  situations  are 
similar  enough  to  warrant  the  same 
rules,  and  that  the  rules  proposed  herein 
best  carrv  out  the  purposes  of  section 
302  even  where  the  redeemed 
shareholder  continues  directly  to  own 
stock  in  the  redeeming  corporation 
because,  even  in  that  case,  dividend 
treatment  under  section  302  may  have 
resulted  from  shares  owned  by 
attribution  rather  than  directly.  The 
following  paragraphs  describe  the 
proposed  rules. 

1.  General  Description  of  the  Proposed 
Rules 

Certain  transactions  that,  in  form, 
involve  the  redemption  of  shares  are 
economically  identical  or  similar  to 
distributions  to  shareholders  that  do  not 
involve  anv  redemption  of  shares.  For 
e.xample.  if  a  single  shareholder  owns 
all  of  the  stock  of  the  redeeming 
corporation,  the  redemption  of  some 
shares  from  that  shareholder  for  cash  is 
economically  indistinguishable  from  the 
mere  distribution  of  corporate  cash  to 
the  shareholder.  In  recognition  of  this, 
section  302  taxes  these  transactions  as 
corporate  distributions  notwithstanding 
their  form  as  redemptions.  The 
underlying  premise  of  section  302  is 
that  distribution  treatment  is  called  for 
in  these  cases  because,  in  effect,  the 
redeemed  shareholder  still  owns  (or  is 
treated  as  owning)  its  stock  in  the 
corporation,  even  if  it  may  have  turned 
in  some  physical  shares. 

Although  section  302  does  not 
provide  any  explicit  guidance  regarding 
the  shareholder's  basis  of  the  shares 
redeemed,  in  deriving  a  regulatory 
regime  to  address  the  treatment  of  the 
unutilized  basis  of  redeemed  stock,  it  is 
appropriate  to  consider  what  happens 
when  a  shareholder  receives  a 
distribution  and  keeps  its  shares, 
because  that  analogy  underlies 
distribution  treatment  under  section 
302.  Because  the  Code  does  not  permit 
basis  to  offset  any  portion  of  the 
redemption  distribution  that  is  treated 
as  a  dividend,  and  because  such  an 
offset  is  not  available  when  a 
corporation  distributes  a  dividend  and 
the  shareholder  retains  its  shares,  the 
redemption  date  is  not  the  appropriate 
time  to  recover  the  unutilized  basis  of 
the  redeemed  stock.  However,  if  the 
shareholder  receives  a  distribution  and 
retains  its  shares,  it  also  retains  its  basis, 
which  it  can  recover  later  in  situations 
other  than  dividends,  such  as  the  sale  of 
the  shares.  Accordingly,  the  unutilized 
basis  of  the  redeemed  stock  should  not 
disappear  and  should  be  taken  into 
account  for  Federal  income  tax  purposes 


at  some  time.  In  addition,  any  tax 
benefit  associated  with  the  unutilized 
basis  of  redeemed  stock  should  remain 
with  the  taxpayer  that  made,  or 
succeeded  to,  the  investment  that  gave 
rise  to  the  unutilized  basis.  Accordingly, 
these  regulations  propose  that,  in  any 
case  where  a  redemption  of  stock  is 
treated  as  a  distribution  of  a  dividend, 
an  amount  equal  to  the  adjusted  basis  of 
the  redeemed  stock  is  treated  as  a  loss 
recognized  on  the  disposition  of  the 
redeemed  stock  on  the  date  of  the 
redemption.  That  loss  is  taken  into 
account  as  described  below. 

Once  the  facts  and  circumstances  that 
caused  the  redemption  distribution  to 
be  treated  as  a  distribution  subject  to 
section  301  no  longer  exist  {i.e.,  the 
redeemed  shareholder  has  sufficiently 
reduced  its  actual  and  constructive 
ownership  interest  in  the  redeeming 
corporation),  these  regulations  permit 
the  loss  attributable  to  the  unutilized 
basis  of  redeemed  stock  that  has  not 
previously  been  taken  into  account  to  be 
taken  into  account.  The  first  date  on 
which  the  redeemed  shareholder  would 
satisfy  the  criteria  of  section  302(b)(1), 
(2)  or  (3)  if  the  facts  and  circumstances 
that  exist  on  such  date  had  existed 
immediately  after  the  redemption  is 
referred  to  as  the  "final  inclusion  date." 
In  addition,  a  date  is  the  final  inclusion 
date  if  there  is  no  later  date  on  which 
the  redeemed  shareholder  could  take 
the  loss  into  account.  For  example,  if 
the  redeemed  shareholder  is  an 
individual,  the  final  inclusion  date 
includes  the  date  of  death  of  such 
individual.  If  the  redeemed  shareholder 
is  a  corporation,  the  final  inclusion  date 
includes  the  date  such  corporation 
transfers  its  assets  in  a  liquidation 
described  in  section  331.  If  the 
redeemed  shareholder  is  a  foreign 
corporation,  the  final  inclusion  date 
includes  the  date  such  corporation 
transfers  its  assets  to  a  domestic 
corporation  in  either  a  liquidation 
described  in  section  332  or  a 
reorganization  described  in  section 
368(a)(1)  to  which  section  381  applies. 
If  the  redeemed  shareholder  is  a  foreign 
corporation  that  is  not  a  controlled 
foreign  corporation,  within  the  meaning 
of  section  957(a),  on  the  date  of  the 
redemption,  the  term  final  inclusion 
date  includes  the  date  such  corporation 
transfers  its  assets  to  a  controlled 
foreign  corporation  in  a  liquidation 
described  in  section  332  or  a 
reorganization  described  in  section 
368(a)(1)  to  which  section  381  applies. 

These  proposed  regulations  also 
provide  that  the  redeemed  shareholder 
is  permitted  to  take  into  account  the  loss 
attributable  to  the  unutilized  basis  of 
redeemed  stock  when  the  redeemed 


shareholder  recognizes  a  gain  on  stock 
of  the  redeeming  corporation  to  the 
extent  of  the  gain  recognized.  Any  date 
on  which  the  redeemed  shareholder 
must  take  into  account  gain  recognized 
pursuant  to  section  301(c)(3)  or  gain 
recognized  on  a  disposition  of  stock  of 
the  redeeming  corporation  is  referred  to 
as  an  'accelerated  loss  inclusion  date." 
Although  there  can  be  only  one  final 
inclusion  date,  there  can  be  several 
accelerated  loss  inclusion  dates. 

Because  the  loss  attributable  to  the 
basis  of  the  redeemed  stock  is  treated  as 
recognized  on  a  disposition  of  the 
redeemed  stock  on  the  redemption  date, 
the  attributes  (e.g.,  character  and  source) 
of  that  loss  are  fixed  on  the  redemption 
date,  even  if  such  loss  is  not  taken  into 
account  until  after  the  redemption  date. 
For  example,  if  a  corporation  redeems 
its  stock  from  a  shareholder  within  one 
year  after  the  shareholder's  acquisition 
of  such  stock  and  the  proceeds  of  the 
redemption  are  treated  as  a  dividend 
distribution,  the  character  of  any 
amount  of  the  loss  that  is  taken  into 
account  is  treated  as  short-term  capital 
loss  (assuming  the  redeemed 
shareholder  held  the  redeemed  stock  as 
a  capital  asset),  even  if  such  loss  is 
taken  into  account  more  than  one  year 
after  the  redeemed  shareholder's 
acquisition  of  the  redeemed  stock. 
Nonetheless,  for  purposes  of  the 
carryforward  and  carryback  provisions 
of  sections  172  and  1212,  such  loss  is 
treated  as  a  loss  for  the  taxable  year  in 
which  it  is  taken  into  account  rather 
than  for  the  taxable  year  of  the  stock 
redemption  that  gave  rise  to  such  loss. 

Because  a  redemption  of  stock  may 
give  rise  to,  or  increase,  an  excess  loss 
account  in  redeemed  stock  where  the 
redeemed  shareholder  and  the 
redeeming  corporation  are  members  of 
the  same  consolidated  group,  these 
regulations  propose  rules  similar  to 
those  described  above  where  the 
redeemed  shareholder  has  an  excess 
loss  account  in  the  redeemed  stock. 

These  proposed  regulations  do  not 
apply  on  the  redemption  of  stock 
described  in  section  306(c).  Pursuant  to 
section  306(a)(2),  a  redemption  of  stock 
described  in  section  306(c)  is  treated  as 
a  distribution  of  property  to  which 
section  301  applies.  Example  2  of 
§  1.306-1  suggests  that  the  unutilized 
basis  of  redeemed  section  306  stock  is 
added  back  to  the  basis  of  the  stock  with 
respect  to  which  the  section  306  stock 
was  distributed.  The  IRS  and  Treasury 
request  comments  on  whether  such 
treatment  of  the  unutilized  basis  of 
redeemed  section  306  stock  is 
appropriate  or  whether  an  alternative 
regime  should  apply  when  such  a 
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redemption  is  treated  as  a  distribution 
to  which  section  301  applies. 

2.  Special  Issues  Related  to  Certain  Pass- 
Through  Entities 

Where  stock  is  redeemed  from  a 
partnership  and  all  or  a  portion  of  the 
distribution  in  redemption  of  such  stock 
is  treated  as  a  dividend,  any  loss 
attributable  to  the  basis  of  redeemed 
stock  is  treated  as  a  current  loss  to  the 
partnership  on  the  date  of  the 
redemption.  To  the  extent  of  the  lesser 
of  the  amount  of  such  distribution  that 
is  treated  as  a  dividend  and  such  loss 
that  is  not  allocated  pursuant  to  section 
704(c)  and  the  regulations  thereunder, 
the  dividend  and  the  loss  must  be 
allocated  in  equal  amounts.  Such 
amounts  must  be  allocated  in 
accordance  with  the  partners'  interests 
in  the  partnership.  An  allocation  will  be 
deemed  to  be  in  accordance  with  a 
partner's  interest  in  the  partnership  if 
the  allocation  is  in  the  same  proportion 
as  the  allocation  of  (i)  the  excess  of  the 
dividend  income  over  the  loss 
attributable  to  the  basis  of  the  redeemed 
stock,  if  any,  (ii)  the  excess  of  the  loss 
attributable  to  the  basis  of  the  redeemed 
stock  over  the  dividend  income,  if  any, 
or,  (iii)  if  neither,  in  the  same 
proportion  as  the  partnership's  net 
taxable  income  or  loss  for  the  year  is 
allocated.  This  rule  ensures  that  the 
benefit  of  the  loss  may  be  realized  by 
the  person  to  whom  the  dividend 
income  was  allocated.  The  excess 
dividend  or  loss  attributable  to  the  basis 
of  redeemed  stock  must  be  allocated  in 
a  manner  that  takes  into  account  the 
requirements  of  section  704. 

The  loss  attributable  to  the  basis  of 
redeemed  stock  allocated  to  a  partner 
under  the  rules  of  this  section  is  not 
taken  into  account  at  the  partner  level 
imtil  the  final  inclusion  date  or  an 
accelerated  loss  inclusion  date,  as 
applicable.  For  purposes  of  determining 
whether  a  particular  date  is  the  final 
inclusion  date  with  respect  to  such  a 
loss,  if  the  partner  is  a  partner  of  the 
partnership  on  such  date,  the 
partnership  is  treated  as  the  redeemed 
shareholder.  Otherwise,  the  former 
partner  is  treated  as  the  redeemed 
shareholder  and  the  determination  of 
whether  a  particular  date  is  the  final 
inclusion  date  is  made  by  comparing 
such  former  partner's  actual  and 
constructive  ownership  of  the 
redeeming  corporation  immediately 
prior  to  the  redemption  to  such  former 
partner's  actual  and  constructive 
ownership  of  the  redeeming  corporation 
at  the  end  of  such  particular  date.  For 
purposes  of  determining  whether  a 
particular  date  is  an  accelerated  loss 
inclusion  date  with  respect  to  a  loss 


attributable  to  the  basis  of  redeemed 
stock  that  is  allocated  to  a  partner  from 
a  partnership,  the  partner  is  treated  as 
the  redeemed  sheireholder.  Similar  rules 
are  proposed  to  apply  where  stock  is 
redeemed  from  an  S  corporation. 

The  proposed  regulations  provide  that 
where  stock  is  redeemed  from  a  C 
corporation,  and  the  C  corporation 
subsequendy  elects  to  be  taxed  as  an  S 
corporation,  any  loss  attributable  to  the 
basis  of  redeemed  stock  that  has  not 
been  taken  into  account  at  the  time  of 
the  election  is  treated  as  a  carryforward 
arising  in  a  taxable  year  for  which  the 
corporation  was  a  C  corporation.  Such 
loss  is  allowed  as  a  deduction  against 
net  recognized  built-in  gain  under 
section  1374  in  the  year  of  the  final 
inclusion  date  or  an  accelerated  loss 
inclusion  date. 

To  the  extent  that  a  trust  from  which 
stock  is  redeemed  is  wholly  or  partially 
a  grantor  trust,  the  proposed  rules  treat 
the  redeemed  stock  as  having  been 
owned  directly  by  the  grantor.  When 
stock  is  redeemed  from  an  estate  or  from 
a  trust  that  is  not  a  wholly  grantor  trust, 
and  all  or  a  portion  of  a  distribution  in 
redemption  of  such  stock  is  treated  as  a 
dividend,  any  loss  attributable  to  the 
basis  of  redeemed  stock  that  is  not 
attributable  to  the  basis  of  redeemed 
stock  treated  as  owned  by  the  grantor  is 
not  taken  into  account  by  such  estate  or 
trust  until  the  final  inclusion  date  or  an 
accelerated  loss  inclusion  date.  In  that 
case,  whether  a  particular  date  is  the 
final  inclusion  date  or  an  accelerated 
loss  inclusion  date  is  determined  by 
treating  such  estate  or  trust,  not  its 
beneficiaries,  as  the  redeemed 
shareholder.  In  the  event  that  the  trust 
or  estate  terminates  before  it  has  been 
permitted  to  take  into  account  all  of  the 
loss  attributable  to  the  basis  of 
redeemed  stock,  any  remaining  loss  is 
treated  as  a  loss  under  section  172  or 
section  1212  for  purposes  of  section 
642(h)  (regarding  the  availability  to 
beneficiaries  of  unused  loss  carryovers 
and  excess  deductions  of  an  estate  or 
trust  upon  termination).  Each 
beneficiary's  interest  in  the  loss 
distributed  under  section  642(h), 
however,  shall  be  limited  to  the 
proportion  of  that  loss  that  is  equal  to 
the  proportion  of  the  total  amount  of  the 
distribution  treated  as  a  dividend  that  is 
represented  by  that  beneficiary's 
beneficial  interest  in  that  dividend. 
Once  all  or  a  portion  of  such  a  loss  is 
distributed  to  a  beneficiar>',  whether  a 
particular  date  is  the  final  inclusion 
date  or  an  accelerated  loss  inclusion 
date  with  respect  to  such  a  loss  is 
determined  by  treating  such  beneficiary 
as  the  redeemed  shareholder. 


3.  Special  Rules  Related  to 
Apportionment  of  Interest  and  Other 
Expenses 

Under  section  864(e),  taxpayers 
apportion  interest  expense  between  U.S. 
and  foreign  source  income  on  the  basis 
of  the  relative  values  of  their  U.S.  and 
foreign  assets.  For  this  purpose, 
taxpayers  may  choose  to  value  their 
assets  using  either  fair  market  value  or 
tax  book  value  (adjusted  basis).  If  the 
taxpayer  apportions  interest  expense 
using  tax  book  value,  the  adjusted  basis 
of  stock  in  any  nonaffiliated  10  percent 
owned  corporation  (as  defined  in 
section  864(e)(4)(B))  is  increased  by  the 
amount  of  earnings  and  profits  (and 
reduced  by  any  deficits  in  earnings  and 
profits)  attributable  to  such  stock  that 
acciunulated  during  the  period  the 
taxpayer  held  such  stock.  The  proposed 
regulations  provide  that  for  purposes  of 
apportioning  expenses  on  the  basis  of 
the  tax  book  value  of  assets,  the  adjusted 
basis  in  any  remaining  shares  of  the 
redeeming  corporation  that  are  owned 
by  the  redeemed  shareholder  or  certain 
affiliated  corporations  will  be  increased 
by  the  amount  of  the  unutilized  basis  of 
redeemed  stock.  This  adjustment  is 
intended  to  provide  consistent  interest 
allocation  consequences  in  the  case  of 
dividends  and  redemptions  treated  as 
dividends  by  nonaffiliated  10  percent 
owned  corporations. 

B.  Revisions  to  Regulations  Under 
Section  304 

The  current  regulations  under  section 
304  do  not  reflect  all  of  the  legislative 
amendments  that  have  been  made  to 
section  304.  This  notice  of  proposed 
rulemaking  proposes  certain  revisions  to 
the  current  regulations  under  section 
304  to  incorporate  these  legislative 
amendments  to  the  extent  that  those 
legislative  amendments  are  relevant  to 
the  issues  that  are  subject  to  the 
proposed  regulations  under  section  302. 
In  particular,  these  revisions  reflect  the 
amendments  to  section  304  made  by 
section  1013  of  the  Taxpayer  Relief  Act 
of  1997.  Public  Law  105-34  (111  Stat. 
788.  918)  (August  5,  1997).  that  provide 
that,  to  the  extent  that  a  stock 
acquisition  to  which  section  304(a)(1) 
applies  is  treated  as  a  distribution  to 
which  section  301  applies,  the 
transferor  and  the  acquiring  corporation 
are  treated  as  if  (1)  The  transferor 
transferred  the  stock  of  the  target 
corporation  to  the  acquiring  corporation 
in  exchange  for  stock  of  the  acquiring 
corporation  in  a  transaction  to  which 
section  351(a)  applies,  and  (2)  the 
acquiring  corporation  then  redeemed 
the  stock  it  is  treated  as  having  issued. 
The  same  rules  that  govern  an  actual 
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redemption  govern  a  deemed 
redemption. 

In  transactions  under  section  304  that 
involve  one  or  more  foreign 
corporations,  further  consequences  may 
applv  under  the  international  provisions 
of  the  Code.  For  example,  where  target 
corporation  stock  is  transferred  to  a 
foreign  corporation  in  the  deemed 
section  351  transaction,  section  367  and 
the  regulations  promulgated  thereunder 
applv  to  the  transfer  See  Rev  Rul.  91- 
5  (1991-1  C.B.  1 14)  (holding  that 
section  367  applied  to  the  deemed 
contribution  to  capital  of  the  target 
corporation  stock  under  prior  law 
because  section  367(c)(2)  resulted  in  the 
stock  transfer  constituting  a  section  351 
transaction).  The  IRS  intends  to  issue 
guidance  on  the  application  of  the 
international  provisions  to  section  304 
transactions  and  requests  comments  on 
such  transactions,  including  what 
changes,  if  any.  to  existing  published 
guidance  may  be  appropriate  in  light  of 
the  1997  amendments  to  section  304 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  to  transactions  occurring  after  the 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  It  is  hereby 
certified  that  thp  collection  of 
information  in  this  Notice  of  Proposed 
Rule  Making  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  This 
certification  is  based  upon  the  fact  that 
the  IRS  and  Treasurv'  estimate  that  at 
most  3,000  taxpayers  will  be  subject  to 
these  requirements  and  most  of  tho.se 
taxpayers  will  be  individuals  or  large 
businesses.  Therefore,  a  Regulatory 
Flexibilitv  Analvsis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f).  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  .administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury'  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 


available  for  public  inspection  and 
copying. 

A  punlic  hearing  has  been  scheduled 
for  February  20.  2003.  beginning  at  10 
a.m.  in  Room  4718  of  the  Internal 
Revenue  Building.  1111  Constitution 
Avenui'.  N\V..  Washington.  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  Constitution  Avenue 
t-ntrance  In  addition,  all  visitors  must 
present  photo  identification  to  enter  the 
building  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
plated  on  the  building  access  list  to 
attt-nd  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble 

The  rules  of  26  CFR  601.601(a)(3) 
applv  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  must  submit 
written  or  electronic  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic  (a 
signed  original  and  eight  (8)  copies)  by 
Ianuar\-  30,  2003.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments.  An  agenda 
showing  the  scheduling  of  the  speakers 
will  be  prepared  after  the  deadline  for 
receiving  outlines  has  passed.  Copies  of 
the  agenda  will  he  available  free  of 
charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Lisa  K.  Leong  of 
the  Office  of  the  Associate  Chief 
Counsel  (Corporate).  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  (axes.  Reporting  and 
recordketiping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

1   The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  2ti  r  SC   780.5  *    *    * 

§1.302-2    [Amended] 

2.  In  *?  1.302-2,  paragraph  (c)  is 
removed. 

3.  Section  1.302-5  is  added  to  read  as 
follows: 

§  1 .302-5    Redemptions  taxable  as 
dividends. 

(a)  In  general.  In  any  case  in  which  an 
amount  received  in  redemption  of  stock 


is  treated  as  a  distribution  of  a  dividend, 
an  amount  equal  to  the  basis  of  the 
redeemed  stock,  after  adjusting  such 
basis  to  reflect  the  application  of  section 
301(c)(2),  961(b),  1059.  §  1.1502-32,  or 
anv  other  applicable  provision  of  the 
Internal  Revenue  Code  or  regulations 
thereunder,  is  treated  as  a  loss 
recognized  on  a  disposition  of  the 
redeemed  stock  on  the  date  of  the 
redemption.  The  redeemed  shareholder 
(as  defined  in  paragraph  (b)(1)  of  this 
section)  shall  be  permitted  to  take  such 
loss  into  account  pursuant  to  the 
provisions  of  this  section.  Although 
such  loss  may  be  taken  into  account  on 
a  date  later  than  the  date  of  the 
redemption,  the  attributes  {e.g., 
character  and  source)  of  such  loss  are 
determined  on  the  date  of  the 
redemption  of  the  stock  that  gave  rise  to 
such  loss.  See  §  1.1502-19(b)(5)  for  rules 
that  apply  where  an  amount  received  in 
redemption  of  stock  is  treated  as  a 
dividend  and  such  amount  either 
increases  or  creates  an  excess  loss 
account  in  the  redeemed  stock. 

(b)  Definitions — (1)  Redeemed 
shareholder.  Except  as  provided  in 
paragraphs  (d)(6),  (7),  and  (8)  of  this 
section,  the  redeemed  shareholder  is  the 
person  whose  stock  is  redeemed  in  a 
transaction  in  which  a  portion  or  all  of 
the  redemption  proceeds  are  treated  as 
a  dividend.  If  the  assets  of  the  redeemed 
shareholder  are  acquired  in  a 
transaction  described  in  section  381(a), 
the  acquiring  corporation  (within  the 
meaning  of  section  381)  thereafter  is 
treated  as  the  redeemed  shareholder. 
For  rules  concerning  the  person  that  is 
treated  as  the  redeemed  shareholder 
where  the  redeemed  stock  is  held  by  a 
partnership  or  an  S  corporation  at  the 
time  of  the  redemption,  see  paragraphs 
(d)(6)  and  (7)  of  this  section.  For  rules 
concerning  the  person  that  is  treated  as 
the  redeemed  shareholder  where  the 
redeemed  stock  is  held  by  an  estate  or 
a  trust  not  treated  as  wholly  owned  by 
the  grantor  or  another  person  at  the  time 
of  the  redemption  and  a  loss  attributable 
to  the  basis  of  such  redeemed  stock  is 
distributed  to  a  beneficiary  of  such 
estate  or  trust,  see  paragraph  (d)(8)  of 
this  section. 

(2)  Redeeming  corporation.  Except  as 
provided  in  paragraph  (d)(5)  of  this 
section,  the  redeeming  corporation  is 
the  corporation  that  issued  the  stock 
that  is  redeemed.  For  rules  concerning 
the  entity  that  is  treated  as  the 
redeeming  corporation  where  the 
redeeming  corporation  ceases  to  exist  in 
a  transaction  described  in  section  381(a) 
or  where  the  redeeming  corporation 
distributes  to  its  shareholders  stock  of 
one  or  more  controlled  corporations  in 
a  distribution  described  in  section 
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355(a),  see  paragraph  {d)(5)  of  this 
section. 

(3)  Final  inclusion  date.  Except  as 
otherwise  provided  in  paragraphs  (d)(5}, 
(6),  (7),  and  (8)  of  this  section,  the  final 
inclusion  date  is  the  first  date  on  which 
the  redeemed  shareholder  would  satisfy 
the  criteria  of  section  302(b)(1),  (2),  or 
(3)  if  the  facts  and  circumstances  that 
exist  at  the  end  of  such  day  had  existed 
immediately  after  the  redemption.  In 
addition,  a  date  is  the  final  inclusion 
date  if  there  is  no  later  date  on  which 
the  redeemed  shareholder  could  take 
the  loss  into  account.  For  purposes  of 
the  preceding  sentence,  the  existence  or 
creation  of  a  limitation  under  section 
382  is  not  treated  as  preventing  the  loss 
from  being  taken  into  account.  For 
example,  if  the  redeemed  shareholder  is 
an  individual,  the  final  inclusion  date 
includes  the  date  of  death  of  such 
individual.  If  the  redeemed  shareholder 
is  a  corporation,  the  final  inclusion  date 
includes  the  date  such  corporation 
transfers  its  assets  in  a  liquidation 
described  in  section  331.  If  the 
redeemed  shareholder  is  a  foreign 
corporation,  the  final  inclusion  date 
includes  the  date  such  corporation 
transfers  its  assets  to  a  domestic 
corporation  in  either  a  liquidation 
described  in  section  332  or  a 
reorganization  described  in  section 
368(a)(1)  to  which  section  381  applies. 
If  the  redeemed  shareholder  is  a  foreign 
corporation  that  is  not  a  controlled 
foreign  corporation,  within  the  meaning 
of  section  957(a),  on  the  date  of  the 
redemption,  the  term  final  inclusion 
date  includes  the  date  such  corporation 
transfers  its  assets  to  a  controlled 
foreign  corporation  in  a  liquidation 
described  in  section  332  or  a 
reorganization  described  in  section 
368(a)(1)  to  which  section  381  applies. 

(4)  Accelerated  loss  inclusion  date. 
An  accelerated  loss  inclusion  date  is  a 
date  other  than  the  final  inclusion  date 
on  which  the  redeemed  shareholder 
must  take  into  account  gain  fi-om  an 
actual  or  deemed  sale  or  exchange  of 
stock  of  the  redeeming  corporation.  For 
example,  the  redeemed  shareholder 
must  take  into  account  gain  from  an 
actual  or  deemed  sale  or  exchange  of 
stock  of  the  redeeming  corporation 
when  such  shareholder  receives  a 
distribution  with  respect  to  stock  of  the 
redeeming  corporation  to  which  section 
301(c)(3)  applies,  recognizes  gain  on 
stock  of  the  redeeming  corporation  as  a 
result  of  the  application  of  section  475, 
recognizes  gain  on  a  sale  or  exchange  of 
stock  of  the  redeeming  corporation 
(even  if  such  gain  is  characterized  as  a 
dividend  under  section  1248), 
recognizes  gain  in  connection  with  a 
constructive  sale  of  stock  of  the 


redeeming  corporation  within  the 
meaning  of  section  1259,  or  is  a  partner 
of  a  partnership  or  a  shareholder  of  an 
S  corporation  that  is  allocated,  and  must 
take  into  account,  gain  recognized  on 
the  partnership's  or  S  corporation's  sale 
or  exchange  of  stock  of  the  redeeming 
corporation. 

(c)  Inclusion  of  loss  attributable  to 
basis  of  redeemed  stock — (1)  Amount 
taken  into  account  on  final  inclusion 
date.  On  the  final  inclusion  date,  the 
redeemed  shareholder  is  permitted  to 
take  into  account  the  loss  attributable  to 
the  basis  of  redeemed  stock,  reduced  by 
the  amount  of  such  loss  that  was 
previously  taken  into  account  pursuant 
to  paragraph  (c)(2)  of  this  section. 

(2)  Amount  taken  into  account  on 
accelerated  loss  inclusion  date.  On  an 
accelerated  loss  inclusion  date,  the 
redeemed  shareholder  is  permitted  to 
take  into  account  the  loss  attributable  to 
the  basis  of  redeemed  stock  in  the 
amount  of  the  lesser  of — 

(i)  The  amount  of  such  loss  reduced 
by  the  amount  of  such  loss  previously 
taken  into  account  pursuant  to  this 
paragraph  (c)(2);  and 

(ii)  The  amount  of  gain  recognized 
with  respect  to  stock  of  the  redeeming 
corporation  that  must  be  taken  into 
account  by  the  redeemed  shareholder  on 
such  accelerated  loss  inclusion  date. 

(d)  Special  rules — (1)  Treatment  of 
loss  attributable  to  basis  of  redeemed 
stock.  Except  as  otherwise  provided  in 
this  section,  for  purposes  of  applying 
the  provisions  of  the  Internal  Revenue 
Code  and  the  regulations  thereunder, 
any  loss  attributable  to  the  basis  of 
redeemed  stock  that  has  not  been 
permitted  to  be  taken  into  account  shall 
be  treated  as  a  net  operating  loss 
carryforward  or  a  capital  loss 
carryforward,  as  applicable.  For 
example,  for  purposes  of  determining 
imder  sections  382  and  383  whether  the 
redeemed  shareholder  is  a  loss 
corporation  that  has  an  ownership 
change  and  whether  the  loss  attributable 
to  the  basis  of  redeemed  stock  is  a  pre- 
change  loss,  any  loss  attributable  to  the 
basis  of  redeemed  stock  that  the 
redeemed  shareholder  is  not  permitted 
to  take  into  account  before  a  testing  date 
shall  be  treated  as  a  net  operating  loss 
carryforward  or  a  capital  loss 
carryforward,  as  applicable,  that  arose 
in  the  taxable  year  in  which  the 
redemption  that  gave  rise  to  such  loss 
occurred  and  that  can  be  carried 
forward  to  the  taxable  year  that  includes 
the  testing  date.  If  such  loss  is  treated 

as  a  pre-change  loss  because  of  an 
ownership  change  on  the  testing  date,  it 
is  subject  to  the  section  382  limitation 
(and  the  other  rules  of  section  382  or 
383)  for  any  post-change  year  in  which 


it  is  taken  into  account  under  paragraph 
(c)  of  this  section  and  any  other  post- 
change  year  to  which  it  is  carried 
pursuant  to  section  172  or  1212.  as 
applicable,  and  paragraph  (d)(2)  of  this 
section.  The  order  in  which  the  loss  is 
absorbed  (and  in  which  it  absorbs  the 
section  382  limitation  (see  §  1.383- 
1(d)(2)),  however,  is  determined  in  a 
marmer  consistent  with  the  principles  of 
section  172  or  section  1212,  as 
applicable,  and  paragraph  (d)(2)  of  this 
section. 

(2)  Net  operating  loss  deduction  and 
capital  loss  carrybacks  and  carryovers. 
For  purposes  of  sections  172  and  1212. 
any  portion  of  a  loss  attributable  to  the 
basis  of  redeemed  stock  shall  be  treated 
as  occurring  in  the  taxable  year  in 
which  the  redeemed  shareholder  is 
permitted  to  take  such  loss  into  account, 
not  the  taxable  year  of  the  redemption 
that  gave  rise  to  such  loss.  If  an  estate 

or  trust  terminates  before  it  is  permitted 
to  take  into  account  all  of  the  loss 
attributable  to  the  basis  of  redeemed 
stock,  such  loss  that  it  has  not  been 
permitted  to  take  into  account  is  treated 
as  a  loss  under  section  172  or  1212  for 
piuposes  of  section  642(h),  provided, 
however,  that  the  identification  of 
carryover  years  of  the  beneficiaries  will 
be  determined  in  accordance  with  the 
preceding  sentence.  Notwithstanding 
the  preceding  sentence,  each 
beneficiary's  interest  in  the  loss 
distributed  under  section  642(h)  shall  be 
limited  to  the  proportion  of  that  loss 
that  is  equal  to  the  proportion  of  the 
total  amount  of  the  distribution  treated 
as  a  dividend  that  is  represented  by  that 
beneficiary's  beneficial  interest  in  that 
dividend.  If  a  deduction  for  any  portion 
of  such  loss  is  disallowed  by  section  382 
or  383  for  the  taxable  year  in  which  the 
redeemed  shareholder  is  permitted  to 
take  such  loss  into  account,  such 
portion  shall  be  carried  forviard  to 
subsequent  taxable  years  under  rules 
similar  to  the  rules  for  the  carrying 
forward  of  net  operating  losses  or 
capital  losses,  as  applicable,  but  shall  be 
subject  to  the  section  382  limitation 
(and  the  other  rules  of  sections  382  and 
383)  for  any  post-change  year  to  which 
it  is  carried. 

(3)  Expenses  apportioned  on  the  basis 
of  assets.  For  special  rules  regarding 
adjustments  in  the  case  of  taxpayers 
apportioning  expenses  on  the  basis  of 
the  tax  book  value  of  assets,  see  §  1.861- 
12(c)(2)(vi). 

(4)  Effect  of  loss  attributable  to  basis 
of  redeemed  stock  on  earnings  and 
profits.  If  the  redeemed  shareholder  is  a 
corporation,  any  loss  attributable  to  the 
basis  of  redeemed  stock  is  not  reflected 
in  such  corporation's  earnings  and 
profits  before  it  is  taken  into  account 


64338 


Federal  Register/ Vol.  67,  No.  202 /Friday.  October  18,  2002 /Proposed  Rules 


pursuant  to  the  rules  of  paragraph  (c)  of 
this  section  See.  for  example,  §§  1312- 
6(a).  1.312-7,  and  1.1502-33(c)(2). 

(5)  Successors  to  the  redeeming 
corporation — (i)  Acquisitive 
transactions  If  the  assets  of  the 
redeeming  corporation  are  acquired  by 
another  corporation  in  a  transaction 
described  in  section  381(a),  the 
determination  of  whether  a  particular 
date  is  the  final  inclusion  date  or  an 
accelerated  loss  inclusion  date  is  made 
bv  treating  the  facts  and  circumstances 
that  e.xist  at  the  end  of  such  day 
(includmg  the  acquisition  of  the  assets 
of  the  redeeming  corporation)  as 
existing  immediately  after  the 
redemption  and  treating  the  acquiring 
corporation  (within  the  meaning  of 
section  381 )  as  the  redeeming 
corporation. 

(ii)  Divisive  transactions.  In  general,  if 
the  redeeming  corporation  distributes  to 
its  shareholders  the  stoc:k  of  one  or  more 
controlled  corporations  in  a  distribution 
to  which  section  355  (or  so  much  of 
section  356  as  relates  to  section  355) 
applies,  the  loss  attributable  to  the  basis 
of  redeemed  stock  is  allocated  among 
the  stock  of  the  distributing  and  any 
controlled  corporations  that  the 
redeemed  shareholder  owns,  actually 
and  constructively  pursuant  to  the  rules 
of  section  318.  immediately  after  the 
distribution  in  proportion  to  the  fair 
market  value  of  the  stock  of  the 
distributing  corporation  that  the 
redeemed  shareholder  is  treated  as  so 
owning  and  the  distributed  stock  of  the 
controlled  corporation  that  the 
redeemed  shareholder  is  treated  as  so 
owning  To  the  extent  that  such  loss  is 
allocated  to  the  stock  of  the  distributing 
corporation,  the  distributing  corporation 
will  be  treated  as  the  redeeming 
corporation  for  purposes  of  determining 
whether  a  particular  date  is  the  final 
inclusion  date  or  an  accelerated  loss 
inclusion  date  with  respect  to  such  loss. 
To  the  extent  that  such  loss  is  allocated 
to  the  stock  of  a  controlled  corporation, 
such  controlled  corporation  will  be 
treated  as  the  redeeming  corporation  for 
purposes  of  determining  whether  a 
particular  date  is  the  final  inclusion 
date  or  an  accelerated  loss  inclusion 
date  with  respect  to  such  loss  Where 
the  controlled  corporation  was  wholly 
owned  by  the  distributing  corporation 
and  all  of  the  stock  of  the  controlled 
corporation  was  distributed  to  the 
shareholders  of  the  distributing 
corporation  in  a  distribution  to  which 
section  355  (or  so  much  of  section  356 
as  relates  to  section  355)  applies,  the 
determination  of  whether  a  particular 
date  is  the  final  inclusion  date  with 
respect  to  a  loss  that  is  allocated  to  a 
controlled  corporation  is  made  by 


treating  the  redeemed  shareholder  as 
owning  a  perc:entage  of  stock  of  the 
controlled  corporation  immediately 
prior  to  the  redemption  equal  to  the 
percentage  of  stock  of  the  distributing 
corporation  the  redeemed  shareholder 
actually  and  constructively  owned 
immediately  prior  to  the  redemption.  In 
all  other  cases,  appropriate  calculations 
shall  apply  to  determine  whether  a 
particular  date  is  the  final  inclusion 
date. 

(6)  Redeemed  shareholder  is  a 
partnership — (i)  Treatment  and 
allocation  of  loss  attributable  to  basis  of 
redeemed  stock.  Where  stock  is 
redeemed  from  a  partnership  and  all  or 
a  portion  of  the  distribution  in 
redemption  of  such  stock  is  treated  as  a 
dividend,  any  loss  attributable  to  the 
basis  of  redeemed  stock  is  treated  as  a 
current  loss  to  the  partnership  on  the 
date  of  the  redemption.  To  the  extent  of 
the  lesser  of  the  amount  of  such 
distribution  that  is  treated  as  a  dividend 
and  such  loss  that  is  not  allocated 
pursuant  to  section  704(c)  and  the 
regulations  thereunder,  the  dividend 
and  the  loss  must  be  allocated  in  equal 
amounts.  Such  amounts  must  be 
allocated  in  accordance  with  the 
partners'  interests  in  the  partnership. 
An  allocation  will  be  deemed  to  be  in 
accordance  with  a  partner's  interest  in 
the  partnership  if  the  allocation  is  in  the 
same  proportion  as  the  allocation  of  the 
excess  of  the  dividend  income  over  the 
loss  attributable  to  the  basis  of  the 
redeemed  stock,  if  any,  the  excess  of  the 
loss  attributable  to  the  basis  of  the 
redeemed  stock  over  the  dividend 
income,  if  any.  or.  if  neither,  in  the  same 
proportion  as  the  partnership's  net 
taxable  income  or  loss  for  the  year  is 
allocated.  The  excess  dividend  or  loss 
attributable  to  the  basis  of  redeemed 
stock  must  be  allocated  to  the  partners 
in  a  manner  that  takes  into  account  the 
requirements  of  section  704.  The  loss 
attributable  to  the  basis  of  redeemed 
stock  allocated  to  a  partner  under  the 
rules  of  this  section  is  not  taken  into 
account  until  the  final  inclusion  date  or 
an  accelerated  Ujss  inclusion  date,  as 
provided  in  this  section. 

(ii)  Identification  of  redeemed 
shareholder.  For  purposes  of 
determining  whether  a  particular  date  is 
the  final  inclusion  date  with  respect  to 
a  loss  that  is  allocated  to  a  partner,  if  the 
partner  is  a  partner  of  the  partnership  at 
the  end  of  such  day,  the  partnership  is 
treated  as  the  redeemed  shareholder.  If 
the  partner  is  not  a  partner  of  the 
partnership  at  the  end  of  such  day,  the 
former  partner  is  treated  as  the 
redeemed  shareholder  and  the 
determination  of  whether  such  date  is 
the  final  inclusion  date  is  made  by 


comparing  such  former  partner's  actual 
and  constructive  ownership  of  the 
redeeming  corporation  immediately 
prior  to  the  redemption  to  such  former 
partner's  actual  and  constructive 
ownership  of  the  redeeming  corporation 
at  the  end  of  such  particular  day.  For 
purposes  of  determining  whether  a 
particular  date  is  an  accelerated  loss 
inclusion  date  with  respect  to  a  loss 
attributable  to  the  basis  of  redeemed 
stock  that  is  allocated  to  a  partner  from 
a  partnership,  the  partner  is  treated  as 
the  redeemed  shareholder. 

(7)  Redeemed  shareholder  is  an  S 
corporation — (i)  Treatment  and 
allocation  of  loss  attributable  to  basis  of 
redeemed  stock.  Where  stock  is 
redeemed  from  an  S  corporation  and  all 
or  a  portion  of  the  distribution  in 
redemption  of  such  stock  is  treated  as  a 
dividend,  any  loss  attributable  to  the 
basis  of  redeemed  stock  is  treated  as  a 
current  loss  to  the  S  corporation  on  the 
date  of  the  redemption  and  is  allocated 
to  the  S  corporation's  shareholders 
under  section  1366(a).  The  portion  of 
such  loss  that  is  allocated  to  an  S 
corporation  shareholder  from  the  S 
corporation  is  not  permitted  to  be  taken 
into  account  by  such  shareholder  until 
the  final  inclusion  date  or  an 
accelerated  loss  inclusion  date,  as 
provided  in  this  section. 

(ii)  Identification  of  redeemed 
shareholder.  For  purposes  of 
determining  whether  a  particular  date  is 
the  final  inclusion  date  with  respect  to 
a  loss  attributable  to  the  basis  of 
redeemed  stock  that  is  allocated  to  a 
shareholder  of  an  S  corporation  from  an 
S  corporation,  if  the  S  corporation 
shareholder  is  a  shareholder  of  the  S 
corporation  at  the  end  of  such  day,  the 
S  corporation  is  treated  as  the  redeemed 
shareholder.  If  the  S  corporation 
shareholder  is  not  a  shareholder  of  the 
S  corporation  at  the  end  of  such  day,  the 
former  S  corporation  shareholder  is 
treated  as  the  redeemed  shareholder  and 
the  determination  of  whether  such  date 
is  the  final  inclusion  date  is  made  by 
comparing  such  former  S  corporation 
shareholder's  actual  and  constructive 
ownership  of  the  redeeming  corporation 
immediately  prior  to  the  redemption  to 
such  former  S  corporation  shareholder's 
actual  and  constructive  ownership  of 
the  redeeming  corporation  at  the  end  of 
such  particular  day;  provided,  however, 
that  for  purposes  of  computing  such 
former  S  corporation  shareholder's 
ownership  of  the  redeeming  corporation 
immediately  prior  to  the  redemption, 
section  318(a)(2)(C)  shall  be  applied 
without  regard  to  the  50  percent 
limitation  contained  therein.  For 
purposes  of  determining  whether  a 
particular  date  is  an  accelerated  loss 
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inclusion  date  with  respect  to  a  loss 
attributable  to  the  basis  of  redeemed 
stock  that  is  allocated  to  an  S 
corporation  shareholder  from  an  S 
corporation,  the  S  corporation 
shareholder  is  treated  as  the  redeemed 
shareholder. 

(8)  Redeemed  shareholder  is  an  estate 
or  trust.  To  the  extent  that  a  trust  from 
which  stock  is  redeemed  is  treated  as 
owned  (in  part  or  in  whole)  by  the 
grantor  or  another  person  under  subpart 
E  of  part  I  of  subchapter  J  of  the  Internal 
Revenue  Code,  the  rules  of  this  section 
are  applied  as  though  the  redeemed 
stock  were  owned  directly  by  such 
grantor  or  other  person.  Where  stock  is 
redeemed  from  an  estate  or  from  a  trust 
not  treated  as  wholly  owned  by  the 
grantor  or  another  person  under  subpart 
E  of  part  I  of  subchapter  J  of  the  Internal 
Revenue  Code,  and  all  or  a  portion  of 
the  distribution  in  redemption  of  such 
stock  is  treated  as  a  dividend,  any  loss 
attributable  to  the  basis  of  redeemed 
stock,  except  any  loss  attributable  to  the 
basis  of  redeemed  stock  treated  as 
owned  by  the  grantor  or  another  person, 
is  not  taken  into  account  by  such  estate 
or  trust  until  the  final  inclusion  date  or 
an  accelerated  loss  inclusion  date,  and 
whether  a  particular  date  is  the  final 
inclusion  date  or  an  accelerated  loss 
inclusion  date  is  determined  by  treating 
such  estate  or  trust,  not  its  beneficiaries, 
as  the  redeemed  shareholder.  However, 
if  all  or  a  portion  of  such  loss  is 
distributed  to  a  beneficiary  of  such 
estate  or  trust  pursuant  to  section  642(h) 
and  paragraph  (d)(2)  of  this  section,  the 
determination  of  whether  a  particular 
date  is  the  final  inclusion  date  or  an 
accelerated  inclusion  date  shall  be  made 
by  treating  each  such  beneficiary  as  the 
redeemed  shareholder  with  respect  to 
the  loss  distributed  to  such  beneficiary. 

(9)  Redeemed  shareholder  is  a  C 
corporation  that  converts  to  an  S 
corporation.  For  rules  regarding  the 
treatment  of  a  loss  attributable  to  the 
basis  of  redeemed  stock  when  the 
redeemed  shareholder  is  a  C  corporation 
on  the  date  of  the  redemption  and  elects 
to  be  taxed  as  an  S  corporation  prior  to 
the  final  inclusion  date  or  an 
accelerated  loss  inclusion  date,  see 

§§  1.1371-l(a)(l)  and  1.1374-5(b)(2). 

(e)  Statement  to  be  filed  with  returns. 
With  or  as  part  of  the  income  tax  return 
for  the  year  in  which  a  redeemed 
shareholder  takes  into  account  any  loss 
pursuant  to  this  section,  the  redeemed 
shareholder  shall  provide  a  statement 
entitled  "Claim  of  Loss  Attributable  to 
Basis  of  Redeemed  Stock."  The 
statement  shall  specify  the  amount  of 
the  loss  that  is  taken  into  account  on 
such  return  pursuant  to  this  section  and 


shall  identify  the  shares  to  which  such 
amounts  relate. 

(f)  Examples.  For  purposes  of  the 
examples  in  this  section,  each  of 
corporation  X,  corporation  Y, 
corporation  Z,  corporation  D,  and 
corporation  C  is  a  domestic  corporation 
that  files  U.S.  tax  returns  on  a  calendar- 
year  basis.  The  principles  of  this  section 
are  illustrated  by  the  following 
examples: 

Example  ].  (!)  Fads.  A  and  B.  husband 
and  wife,  each  own  100  shares  (50  percent) 
of  the  stock  of  corporation  X  and  hold  the 
corporation  X  stock  as  a  capita!  asset.  A 
purchased  his  corporation  X  shares  nn 
February  1 .  Year  1 .  for  S200.  On  December 
;n.  Year  1.  corporation  X  redeems  ail  of  .^'s 
100  shares  of  its  stock  for  S300.  At  the  end 
of  Year  1 .  corporation  X  has  current  and 
accumulated  earnings  and  profits  of  S200.  In 
connection  with  the  redemption  transaction, 
A  does  not  file  an  agreement  described  in 
section  .302(c)(2)  waiving  the  application  of 
the  family  attribution  rules.  The  redemption 
proceeds,  therefore,  are  treated  under  section 
301(c)(1)  as  a  dividend  to  the  extent  of 
corporation  X's  earnings  and  profits  of  S200, 
and  under  section  301(c)(2)  as  a  recovery  of 
basis  in  the  amount  of  SIOO.  On  July  1.  Year 
2,  B  sells  all  of  her  shares  of  corporation  X 
stock  to  G,  her  mother. 

(ii)  Analysis.  Under  this  section,  an  amount 
equal  to  A's  basis  in  the  corporation  X  stock 
($100  after  application  of  section  301(c)(2))  is 
treated  as  a  loss  recognized  on  a  disposition 
of  the  redeemed  stock  on  December  31.  Year 
1,  the  date  of  the  redemption.  When  B  sells 
her  shares  to  G,  A  no  longer  owns,  actually 
or  construclivelv,  any  shares  of  corporation 
X  slock.  Thus,  if  the  facts  that  existed  at  the 
end  of  luly  1 ,  Year  2,  had  existed 
immediately  after  the  redemption,  .\  would 
have  been  treated  as  having  recei\ed  a 
distribution  in  part  or  full  payment  in 
exchange  for  the  redeemed  stoc;k  pursuant  to 
section  302(a).  Under  this  section,  therefore, 
[uly  1.  Year  2,  is  the  final  inc  lusion  date  and. 
on  that  date.  A  is  permitted  to  take  into 
account  the  loss  of  $100  attributable  to  his 
basis  in  the  redeemed  stock.  Be.<  ause  that 
loss  is  treated  as  having  t)een  recognized  on 
a  disposition  of  the  redeemed  stock  on  the 
date  of  the  redemjition,  December  31  of  Year 
1,  such  loss  is  treated  as  a  short-term  capital 
loss. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1.  except  that,  instead  of 
selling  all  of  her  100  shares  of  cor[)oration  X 
stock  to  G  on  July  1.  Year  2,  B  sells  only  75 
shares  of  corporatiim  X  stock  to  G  on  that 
date. 

(ii)  Analysis.  As  in  Example  1,  an  amount 
equal  to  A's  basis  in  the  redeemed  stock 
($100  after  application  of  section  301(c)(2))  is 
treated  as  a  loss  recognized  on  a  disposition 
of  the  redeemed  stock  on  December  31.  Year 
1,  the  date  of  tht;  redemption.  Immediately 
after  B's  sale  of  75  shares  of  corporation  X 
stock  to  G,  A  constructively  owns  25  percent 
of  the  shares  of  corporation  X  stock.  Thus,  if 
the  facts  that  existed  at  the  end  of  |uly  1, 
Year  2.  had  existed  immediately  after  the 
redemption.  A  would  have  been  treated  as 
receiving  a  distribution  in  part  or  full 


payment  in  exchange  for  the  redeemed  stork 
pursuant  to  section  302(a),  Under  this 
section,  therelbre.  luh  1.  Year  2.  is  the  final 
inclusion  date  and,  on  that  date.  A  is 
permitted  to  take  into  account  the  loss  of 
SIOO  atlributablt^  to  his  basis  in  the  redeemed 
sto(  k.  Bei:ause  that  loss  is  treated  as  having 
been  recognized  on  a  disposition  of  the 
redeemed  stock  on  the  redemption  date. 
December  31  of  Year  1,  su(  h  loss  is  treated 
as  a  short-term  capital  loss 

Example  .i.  (i)  Farts  Cor])oration  V  has  200 
shares  <k  common  sttx  k  outstanding  L.  an 
individual,  owns  150  shares  u1  i  ommon 
sloc;k  in  corporation  ^  and  has  owned  these 
shares  for  several  years.  The  remaining  50 
shares  are  owned  by  K.  Ls  lather.  In  ^'ear  1. 
corporation  Y  redeems  50  shares  of  L's 
corporation  Y  stock,  whir  h  have  a  basis  of 
$75,  for  $200.  .M  the  eijd  of  Year  1. 
corporation  Ys  <  urren^nd  accumulated 
earnings  and  profits  exceed  $200    The 
redemption  of  L's  stock  is  treated  as  a 
distribution  to  which  section  301  applies,  L 
recognizes  dividend  income  in  the  amount  of 
$200.  In  Year  4.  L  sells  25  of  his  remaining 
shares  of  corporation  V  stock,  which  have  a 
basis  of  $50.  to  K  for  $100  and  recognizes  $50 
of  long-term  ciapital  gain. 

(ii)  Analysis.  Under  this  st.'ttion.  an  amount 
equal  to  L's  basis  in  the  ( orporation  Y  stock 
that  is  redeemed.  $75.  is  treated  as  a  loss 
recognized  on  a  disposition  of  the  redeemed 
stock  on  the  date  ol  the  redemption.  The  dale 
on  which  L  sells  25  shares  of  corporation  Y 
stock  to  K  is  not  the  final  inc. lusion  date 
under  paragraph  (b)(3)  of  this  section  because 
L  does  not  satisfy  the  criteria  of  set  tion 
302(b)(1).  (2).  or  (3)  at  the  end  of  such  day. 
Under  paragraph  (b)l4)  of  this  sec  tion. 
however,  that  date  is  an  a(  c  elerated  loss 
inclusion  date  because,  on  that  dale.  L 
recognizes  gain  of  $50  on  a  disposition  of 
stock  of  corporation  Y.  the  redeemmg 
corporation.  Thus,  on  that  date,  L  is 
permitted  to  take  into  account  $50  of  the  loss 
attributable  to  his  basis  in  the  redeemed 
stock.  The  remaining  $25  of  such  loss  is 
taken  into  ac  count  on  the  earlier  of  the  final 
inclusion  date  or  the  next  ac:c  elerated  loss 
inclusion  date  (to  the  extent  of  gain 
recognized). 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3,  excejjt  that  L  does  not  sell 
any  shares  of  corporation  Y  to  K  in  Year  4. 
In.stead.  in  Year  4,  corporation  V  distributes 
$75  to  L  with  respec  t  to  his  remaining  100 
shares  of  c:orporation  Y  slock.  L  s  basis  in 
these  shares  is  only  $30,  and  at  the  end  of 
Year  4.  corporation  Ys  current  and 
accumulated  earnings  and  profits  are  $20, 
instead  of  $200.  Under  section  301(c)(1),  .WO 
of  the  distribution  is  treated  as  a  dividend, 
under  .section  301(c:)(2),  $30  ci(  the 
distribution  is  treated  as  a  rec  ci\t?rv  of  basis, 
and.  under  section  301(c  )|3),  $25  of  the 
distribution  is  treated  as  gain  from  Ine  sale 
or  exchange  of  stock. 

(ii)  Analysis.  As  in  Example  3,  an  amount 
ecpial  to  L's  basis  in  the  corporation  Y  slock 
redeemed  in  Year  1.  $75.  is  treated  as  a  loss 
recognized  on  a  disposition  of  the  redeemed 
slock  on  the  dale  of  the  redemption.  Because 
L  rec:ognizes  gain  under  section  3011c  )(3) 
upon  the  receipt  of  the  Yc^ar  4  distributicm, 
the  dale  of  that  distribution  is  an  accelerated 
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loss  inclusion  dure.  Accordingly,  on  that 
date,  L  is  permitted  to  take  into  account  $25 
of  the  loss  attributable  to  the  basis  of  the 
redeemed  stock.  The  remaining  $50  of  such 
loss  is  taken  into  account  on  the  earlier  of  the 
final  mclusion  date  or  the  next  accelerated 
loss  inclusion  date  (to  the  extent  of  gam 
recognized). 

Example  5.  (i)  Facts.  Corporation  Z  has  100 
shares  of  stock  outstanding,  50  shares  of 
which  are  owned  by  each  of  .^  and  his  scm. 
B  A's  basis  in  each  of  his  shares  of 
corporation  Z  slock  is  $1   During  Year  1, 
corporation  Z  redeems  from  A  25  shares  of 
corporation  Z  stock  for  $200   ,^t  the  end  of 
Year  l.  <  orporation  Z  has  current  and 
atrumulated  earnings  and  profits  In  excess  of 
$200  The  redemption  is  treated  as  a 
distribution  to  which  section  .101  applies 
Accordingly.  A  recognizes  dividend  in(  ome 
of  $200  In  Year  2,  corporation  Y  acquires  ail 
of  corporation  Z's  assets  in  exchange  solely 
for  voting  stock  in  a  reorganization  described 
in  section  368(a)(l)(r)  In  the  reorganization. 
A  and  B  surrender  their  shares  of  corporation 
Z  stock.  A  reteives  2.500  shares  of  (ommnn 
stock  of  corporation  Y  and  B  receives  5,000 
shares  of  common  stock  of  corporation  Y 
Immediately  after  the  reorganization, 
corporation  Y  has  outstanding  one  million 
shares  of  common  stock. 

(ii)  Analysis  L'nder  this  section,  an  amount 
equal  to  A's  basis  in  the  redeemed  stix  k  after 
the  Year  1  redemption.  $25.  is  treated  as  a 
loss  recognized  on  a  disposition  of  the 
redeemed  stock  on  the  date  of  the 
redemption   Under  paragraph  (d)(5)  of  this 
section,  for  purposes  of  determining  whether 
a  particular  date  on  or  after  the  date  of  the 
reorganization  is  the  final  mclusion  date  or 
an  accelerated  loss  int  lusion  date, 
corporation  Y.  the  acquiring  corporation,  is 
treated  as  the  redeeming  corporation  If  the 
facts  and  circumstances  that  exist  at  the  end 
of  the  day  of  the  reorganization  had  existed 
on  the  date  of  the  redemption,  the 
redemption  would  have  been  treated  as  a 
distribution  in  part  or  full  payment  in 
exchange  for  the  redeemed  stock  pursuant  to 
section  302(a)  Therefore,  the  date  of  the 
reorganization  is  the  final  inc  lusion  date  and 
A  IS  permitted  to  take  into  account  the  loss 
of  $25  attributable  to  his  basis  in  the 
redeemed  stock. 

Example  6  (i)  Facts  Corporation  D  has  300 
shares  of  stock  outstanding  )  and  her  two 
daughters,  M  and  .\'.  each  own  100  shares  of 
corporation  D  stock.  I's  basis  in  her 
corporation  D  shares  is  $400  In  'tear  1. 
corporation  D  redeems  all  of  I's  shares  for 
$1,000.  At  the  end  of  Year  1 ,  corporation  D 
has  current  earnings  and  profits  exceeding 
$1,000  The  redemption  is  treated  as  a 
distribution  to  which  section  301  applies. 
Accordingly  )  recognizes  dividend  int Dme  in 
the  amount  of  $1,000  Subsequently,  M  and 
N  decide  to  separate  corporation  D's 
business  Accordingly,  they  cause 
corporation  D  to  contribute  one-half  of  its 
assets  to  corporation  C,  a  newly  formed 
corporation,  in  exchange  for  all  of 
corporation  Cs  stock  and  to  distribute  all  of 
the  corporation  C  stock  to  N  In  exc  hange  for 
all  of  her  corporation  U  stock.  Immediately 
after  the  distribution,  the  value  of 
corporation  D  is  equal  to  the  value  of 


corporation  C  In  Year  6.  M  sells  her  shares 
in  I  cirporation  D  to  an  unrelated  person. 

nil  Analysis.  Under  this  section,  an  amount 
equal  to  I's  basis  in  the  corporation  D  stock 
redeemed,  $400.  is  treated  as  a  loss 
recognized  on  a  disposition  of  the  redeemed 
stock  an  the  date  of  the  redemption.  Upon 
corporation  D's  distribution  of  the  stoc:k  of 
corporation  C  in  Yt?ar  2,  I's  loss  attributable 
to  the  basis  ot  thf-  redeemed  corporation  D 
stock  is  allocated  among  the  stock  of 
corporation  U  and  corporation  C  that  I  owns, 
actually  and  c:onstructively.  immediately 
after  the  distribution  in  proportion  to  the  fair 
market  value  of  the  stock  of  each  such 
corporation  Although  I  does  not  ai;tuaily 
own  any  stock  of  c  orporation  D  or 
corporation  C,  because  I  constructively  owns 
all  of  the  stock  of  both  corporation  D  and 
corporation  (J  and  eac  h  of  the  stcK:k  of 
corporation  D  and  the  stock  of  c:orporation  C 
have  the  same  value  immediately  after  the 
distribution.  $200  of  the  loss  is  alloc:ated  to 
each  of  the  stock  of  corporation  D  and  the 
stock  of  corporation  C  that  I  is  treated  as  so 
owning  Accordingly,  each  of  corporation  D 
and  c  orporation  C  is  treated  as  the  redeeming 
corporation  for  purposes  cjf  determining 
whether  a  particular  date  after  the  date  of  the 
distribution  is  an  accelerated  loss  inclusion 
date  or  the  final  inc  lusion  date  with  respect 
to  $200  of  the  loss  In  this  case,  the  date  in 
Year  6  on  which  M  sells  her  c  orporation  D 
stock  to  an  unrelated  person  is  the  final 
inclusion  date  with  respec:t  to  I's  loss 
allocated  to  j's  constructively  owned 
corporation  D  stock,  because  had  corporation 
D's  distribution  of  corporation  C  stock 
occ  urred  immediately  after  the  redemption  of 
I's  stoc;k  and  Ms  Year  6  sale  of  corporation 
D  stock  occurred  immediately  thereafter  in 
Year  1.  the  redemption  of  I's  corporation  D 
stock  would  have  been  treated  as  a 
distribution  in  part  or  full  payment  in 
exchange  for  the  redeemed  stoc;k  pursuant  to 
section  302|a|  Accordingly,  on  that  date  in 
Year  6.  I  is  permitted  to  take  into  account  the 
$200  loss  allocated  to  the  corporation  D 
stock.  The  $200  loss  alloc;ated  to  the 
corporation  C.  stock  is  taken  into  account  on 
the  earlier  of  the  final  ini;lusion  date  or  the 
next  accelerated  loss  inclusion  date  (to  the 
extent  of  gain  recognized)  with  respect  to  the 
corporation  C  stock. 

Example  7  (i)  Facts  In  Year  1.  A  and  B. 
two  unrelated  Individuals,  each  contribute 
$100  to  form  a  50-50  general  partnership.  PS. 
A  and  B  share  in  the  income  of  PS  equally. 
PS  buys  100  shares  of  corporation  Z  stock  for 
$200  A  owns  the  remaining  400  outstanding 
shares  of  c:orporation  Z  stoc:k  directly.  In  Year 
2.  corporation  Z  redeems  all  of  PS's  shares 
for  $300  At  that  time,  the  basis  of  A's 
Interest  in  PS  is  $100  and  the  basis  of  B's 
interest  in  PS  is  $100.  At  the  end  of  Year  2. 
corporation  Z  has  c:urrent  and  accumulated 
earnings  and  profits  of  $150.  Because  A's 
ownership  of  the  Z  stocrk  is  attributed  to  PS 
under  section  318(a)(3)(A),  the  redemption  is 
treated  as  a  distribution  to  which  section  301 
applies.  The  redemption  proc:eeds.  therefore, 
are  treated  as  a  dividend  to  the  extent  of 
corporation  Z's  earnings  and  profits,  $150. 
and  as  a  recovery  of  basis  in  the  amount  of 
$150.  Assume  that  PS's  only  items  of  income, 
gain,  loss,  deduction,  and  credit  for  Year  2 


arise  from  the  redemption  of  the  c;orporation 
Z  slock.  On  lanuary  1  of  Year  4,  A  sells  his 
entire  interest  in  PS  lo  C,  an  unrelated 
individual. 

(ii)  Analysis.  Under  this  set:tion,  an  amount 
equal  to  PS's  basis  in  the  c:orporation  Z  stock. 
($50  after  application  of  .section  301(c)(2)),  is 
treated  as  a  current  loss  recognized  by  the 
partnership  on  a  disposition  of  the  redeemed 
stoc:k  on  the  date  of  the  redemption.  Under 
this  section.  $50  of  the  dividend  and  $50  of 
the  loss  must  be  allocated  in  equal  amounts 
in  accordance  with  As  and  B's  interests  in 
PS.  Accordingly,  if  the  remaining  $100  of  the 
dividend  is  allocated  $.50  to  A  and  $50  to  B 
under  section  704  and  the  regulations 
thereunder.  $25  of  each  of  the  dividend  and 
the  loss  is  allocated  to  eac:h  of  A  and  B.  A's 
and  B's  basis  in  their  PS  interests  are 
increased  by  their  shares  of  the  dividend  and 
decreased  by  their  shares  of  the  loss 
attributable  to  the  basis  of  the  redeemed 
stock.  A  and  B  will  not  be  able  to  take  that 
loss  into  account  until  the  final  inclusion 
date  or  an  accelerated  loss  inclusion  date 
When  A  sells  his  PS  interest  to  C.  an 
unrelated  individual.  PS  and  A  are  no  longer 
related.  Therefore,  PS  no  longer  owns, 
actually  or  <  onstructively.  any  shares  of 
c:orporation  Z  stock.  Because  B  remains  a 
partner  in  PS  after  lanuary  1.  Year  4,  PS  is 
treated  as  the  redeemed  shareholder  for 
purposes  of  determining  if  lanuary  1.  Year  4, 
IS  the  final  inclusion  date  for  B.  If  the  facts 
that  exist  at  the  end  of  the  day  of  A's  sale 
of  his  PS  interest  to  C  had  existed 
immediately  after  the  redemption,  PS  would 
have  been  treated  as  receiving  a  distribution 
in  part  or  full  payment  in  exchange  for  the 
redeemed  stock  pursuant  to  section  302(a). 
Therefore.  B  is  permitted  to  take  into  account 
the  $25  loss  attributable  lo  the  basis  of  the 
redeemed  stock  that  was  allocated  to  him. 
Because  A  is  no  longer  a  partner  in  PS  after 
lanuary  1.  Year  4,  A  is  treated  as  the 
redeemed  shareholder  for  purposes  of 
determining  if  lanuary  1.  'Year  4.  is  the  final 
inclusion  date  for  A.  Immediately  prior  to  the 
redemption,  A  actually  and  constructively 
owns  90  peioent  of  the  corporation  Z  slock. 
After  the  sale  of  the  PS  interest,  A  actually 
owns  100  percent  of  the  corporation  Z  stock. 
If  these  facts  had  existed  immediately  after 
the  redemption,  A  would  not  have  been 
treated  as  receiving  a  distribution  in  part  or 
full  payment  in  exchange  for  the  redeemed 
stock  pursuant  to  section  302(a).  Therefore, 
lanuary  1,  Year  4,  is  not  the  final  inclusion 
date  for  A. 

Example  8.  (i)  Facts.  H.  I.  and  J  are 
shareholders  in  corporation  S,  a  corporation 
that  has  made  a  valid  election  to  be  taxed  as 
an  S  corporation.  H,  I.  and  )  respectively  hold 
60  percent,  20  percent,  and  20  percent  of  the 
stoc;k  in  corporation  S.  H,  I,  and  J  have  no 
relation  to  each  other  apart  from  their 
ownership  interests  in  corporation  S. 
Corporation  S  owns  20  percent  of  the 
outstanding  shares  of  corporation  X  with  a 
$100  adjusted  basis.  H  owns  the  remaining 
outstanding  shares  of  corporation  X.  In  Year 
1,  all  of  corporation  S's  shares  of  corporation 
X  stock  are  redeemed  for  their  fair  market 
value.  $200.  Corporation  X  has  current  and 
accumulated  earnings  and  profits  of  $300  at 
the  end  of  Year  1.  Because  Hs  ownership  of 
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X  stock  is  attributed  to  corporation  S  under 
section  318(a)(2)(C),  the  redemption  is 
treated  as  a  distribution  to  which  section  301 
applies  and  is  treated  as  a  dividend.  H,  I,  and 
I  will  be  allocated  $120,  $40,  and  $40  of 
dividend  income,  respectively.  In  Year  2, ) 
sells  his  stock  of  corporation  S  to  K,  an 
unrelated  person.  In  Year  3.  H  sells  his  stock 
of  corporation  X  to  L,  an  unrelated  person. 

(ii)  Analysis.  Under  this  section,  an  amount 
equal  to  corporation  S's  basis  in  the 
redeemed  stock  ($100)  is  treated  as  a  loss 
recognized  on  a  disposition  of  the  redeemed 
stock  on  the  date  of  the  disposition.  H,  I,  and 
I  will  be  allocated  $60.  $20.  and  $20  of  the 
loss,  respectively,  in  the  year  of  the 
redemption.  Both  the  allocation  of  dividend 
income  and  the  allocation  of  the  loss  give  rise 
to  adjustments  to  each  shareholder's  basis  in 
corporation  S.  H,  I,  and  J.  however,  will  not 
be  able  to  take  into  account  this  loss  until  the 
final  inclusion  date  or  an  accelerated  loss 
inclusion  date.  In  Year  2,  when  J  sells  his 
stock  of  corporation  S  to  K,  J  is  no  longer  a 
shareholder  in  corporation  S  and  will  be 
treated  as  the  redeemed  shareholder  for 
purposes  of  determining  whether  a  particular 
date  is  the  final  inclusion  date  or  an 
accelerated  loss  inclusion  date.  In  addition, 
the  determination  of  whether  the  date  of  the 
Year  2  sale  is  the  final  inclusion  date  for  J 
is  made  by  comparing  J's  actual  and 
constructive  ownership  of  corporation  S 
stock  immediately  prior  to  the  redemption  to 
)'s  actual  and  constructive  ownership  of 
corporation  S  stock  at  the  end  of  the  date  of 
the  Year  2  sale.  However,  for  purposes  of 
computing  J's  ownership  of  the  redeeming 
corporation  immediately  prior  to  the 
redemption,  section  318(a)(2)(C)  is  applied 
without  regard  to  the  50  percent  limitation 
contained  therein.  Immediately  prior  to  the 
redemption,  therefore.  J  is  treated  as  owning 
actually  and  constructively  4  percent  of  the 
stock  of  corporation  X  and.  at  the  end  of  the 
day  of  J's  sale  of  corporation  S  stock,  J  owns, 
actually  and  constructively,  no  corporation  X 
stock,  therefore,  if  the  facts  that  existed  on 
the  date  of  the  Year  2  sale  had  existed 
immediately  after  the  redemption,  J  would 
have  been  treated  as  having  received  a 
distribution  in  part  or  full  payment  in 
exchange  for  the  redeemed  stock  pursuant  to 
section  302(a).  Therefore,  the  date  of  J's  sale 
of  corporation  S  stock  to  K  is  the  final 
inclusion  date. )  is  permitted  to  take  into 
account  J's  share  of  the  Ibss  attributable  to 
the  basis  of  the  redeemed  stock  as  of  that 
date.  While  H  and  I  remain  shareholders  of 
corporation  S,  whether  a  particular  date  is 
the  final  inclusion  date  will  be  determined 
by  treating  corporation  S  as  the  redeemed 
shareholder.  Thus,  in  Year  3  when  H 
disposes  of  his  shares  of  corporation  X. 
corporation  S  actually  and  constructively 
owns  no  stock  of  corporation  X.  As  of  that 
date,  therefore,  H  and  1  will  be  permitted  to 
take  into  account  their  respective  shares  of 
the  loss  attributable  to  the  basis  of  the 
redeemed  stock. 

(g)  Effective  date.  This  section  applies 
to  transactions  occurring  after  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

4.  Section  1.304-1  is  revised  to  read 
as  follows: 


§  1 .304-1     In  general. 

(a)  In  general.  Section  304  is 
applicable  where  a  shareholder  sells 
stock  of  one  corporation  to  a  related 
corporation  as  defined  in  section  304. 
Sales  to  which  section  304  is  applicable 
shall  be  treated  as  redemptions  subject 
to  sections  302  and  303. 

(b)  Effective  date.  This  section  applies 
to  transactions  occurring  after  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

5.  Section  1.304-2  is  amended  as 
follows: 

1.  Paragraphs  (a)  and  (c)  are  revised. 

2.  Paragraph  (d)  is  added. 

The  revisions  and  addition  read  as 
follows: 

§1.304-2    Acquisition  by  related 
corporation  (ottter  than  subsidiary). 

(a)  In  general.  (1)  If  a  corporation  (the 
acquiring  corporation),  in  return  for 
property,  acquires  stock  of  another 
corporation  (the  issuing  corporation) 
from  one  or  more  persons,  and  the 
person  or  persons  from  whom  the  stock 
was  acquired  were  in  control  of  both 
such  corporations,  then  such  property 
shall  be  treated  as  received  in 
redemption  of  stock  of  the  acquiring 
corporation.  As  to  each  person 
transferring  stock,  the  amount  received 
shall  be  treated  as  a  distribution  to 
which  section  301  applies  if  section 
302(a)  or  303  does  not  apply.  For  rules 
regarding  the  amount  constituting  a 
dividend  in  such  cases,  see  §  1.304-6. 

(2)  In  applying  section  302(b), 
reference  shall  be  had  to  the 
shareholder's  ownership  of  stock  in  the 
issuing  corporation  and  not  to  its 
ownership  of  stock  in  the  acquiring 
corporation  (except  for  purposes  of 
applying  section  318(a)),  section  318(a) 
(relating  to  the  constructive  ownership 
of  stock)  shall  be  applied  without  regard 
to  the  50  percent  limitation  contained  in 
section  318(a)(2)(C)  and  (3)(C),  and  a 
series  of  redemptions  referred  to  in 
section  302(b)(2)(D)  shall  include 
acquisitions  by  either  of  the 
corporations  of  stock  of  the  other  and 
stock  redemptions  by  both  corporations. 

(3)  If,  pursuant  to  section  302(d), 
section  301  applies  to  the  property 
treated  as  received  in  redemption  of 
stock  of  the  acquiring  corporation 
pursuant  to  paragraph  (a)(1)  of  this 
section,  the  transferor  and  the  acquiring 
corporation  shall  be  treated,  for  all 
Federal  income  tax  purposes,  in  the 
same  manner  as  if  the  transferor  had 
transferred  the  stock  of  the  issuing 
corporation  to  the  acquiring  corporation 
in  exchange  for  stock  of  the  acquiring 
corporation  in  a  transaction  to  which 
section  351(a)  applies,  and  then  the 
acquiring  corporation  had  redeemed  the 


stock  it  was  treated  as  issuing  in  the 
transaction  in  exchange  for  the  property. 
Accordingly,  under  section  362.  the 
acquiring  corporation's  basis  in  the 
stock  of  the  issuing  corporation  is  equal 
to  the  basis  the  transferor  had  in  that 
stock  and.  under  section  358,  the 
transferor's  basis  in  the  stock  of  the 
acquiring  corporation  deemed  issued  to 
the  transferor  in  the  deemed  transaction 
to  which  section  351(a)  applies  is  equal 
to  the  transferor's  basis  in  the  stock  of 
the  issuing  corporation  it  surrendered. 
Section  1.302-5  applies  to  the 
transferor's  unutilized  basis,  if  any,  in 
the  stock  of  the  acquiring  corporation 
treated  as  redeemed  in  connection  with 
an  acquisition  described  in  paragraph 
(a)(1)  of  this  section  by  treating  the 
acquiring  corporation  as  the  redeeming 
corporation  and  the  transferor  as  the 
redeemed  shareholder. 

(4)  If  section  301  does  not  apply  to  the 
property  treated  as  received  in 
redemption  of  stock  of  the  acquiring 
corporation  pursuant  to  paragraph  (a)(1) 
of  this  section,  the  property  received  by 
the  transferor  shall  be  treated  as 
received  in  a  distribution  in  full 
payment  in  exchange  for  stock  of  the 
acquiring  corporation  under  section 
302(a).  The  basis  and  holding  period  of 
the  stock  of  the  acquiring  corporation 
that  is  treated  as  having  been  redeemed 
shall  be  the  same  as  the  basis  and 
holding  period  of  the  stock  of  the 
issuing  corporation  actually 
surrendered.  The  acquiring  corporation 
shall  take  a  cost  basis  in  the  stock  of  the 
issuing  corporation  that  it  acquires.  See 
section  1012. 
***** 

(c)  Examples.  For  purposes  of  the 
examples  in  this  section,  each  of 
corporation  X  and  corporation  Y  is  a 
domestic  corporation  that  files  U.S.  lax 
returns  on  a  calendar-year  basis.  The 
principles  of  this  section  are  illustrated 
by  the  following  examples: 

Example  1.  (i)  Facts  Corporation  -X  and 
c;orporation  \  each  have  outstanding  100 
shares  of  common  stoc:k.  A.  an  individual, 
owns  one-half  of  the  sloc:k  of  each 
corporation.  B  owns  one-half  of  the  slock  of 
c:orporalion  X,  and  C  owns  oni^-hiilf  of  the 
.stock  of  c:orporation  Y.  .\.  D.  and  C  are 
unrelated.  .•\  .sells  30  shares  of  the  stoc:k  of 
corporation  X.  which  have  an  adjusted  basis 
of  $10,000,  to  corporation  Y  for  $50,000. 

(ii)  Analysis.  Because  before  the  sale  A 
owns  50  percent  of  the  stock  of  corporation 
X  and  after  the  sale  .\  owns  onlv  35  perc:ent 
of  such  stock  (20  shares  directly  and  \r> 
constructively  bec:ause  one-half  of  the  30 
shares  owned  by  corporation  \  are  attributed 
to  A),  the  redemption  is  substantially 
disproportionate  as  to  A  pursuant  lo  the 
provisions  of  sec:tion  302(b)(2).  .\.  therefore, 
realizes  a  gain  of  $40,000  ($50,000  minus 
$10,000).  If  the  stock  surrendered  is  a  capital 
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assist,  such  gain  is  long-term  or  short-term 
capital  gain  depending  on  the  period  of  time 
that  such  slock  was  held.  The  basis  to  .\  kn 
the  stock  of  corporation  Y  is  not  changed  as 
a  result  of  the  sale.  Under  section  1012,  the 
basis  that  corporation  Y  takes  in  the  acquired 
stock  of  corporation  X  is  its  cost  of  $50,000. 

Example  2  [\)  Facts.  Corporation  X  and 
corporation  Y  each  have  outstanding  200 
shares  of  common  stock,  all  of  which  are 
owned  by  H.  an  individual.  H  has  a  basis  in 
his  (  urporation  X  stock  of  $60  and  in  his 
corporation  Y  stock  of  $30.  C^orporalion  X  has 
$80  of  current  and  accumulated  earnings  and 
profits  and  corporation  Y  has  $80  of  current 
and  accumulated  earnings  and  profits.  H  sells 
his  200  shares  of  corporation  X  stock  to 
corporation  Y  for  $l!i0 

(ii)  Analysis  Because  H  is  in  control  of 
both  corporation  X  and  corporation  Y  and 
receives  propertv  from  corporation  Y  in 
exchange  for  the  corporation  X  stock.  H's  sale 
of  200  shares  of  corporation  X  stock  to 
corporation  Y  is  subject  to  set:tion  ;i04(a)(ll. 
Accordingly.  H  is  treated  as  receiving  $l.'iO 
as  a  distribution  in  redemption  of 
corporation  Y  stock.  Because  H  actually  owns 
100  percent  of  corporation  X  before  the  sale 
and  is  treated  as  owning  100  percent  of 
corporation  X  after  the  sale,  pursuant  to 
section  302(d).  section  302(a)  does  not  applv 
to  the  deemed  redemption  distribution  and 
the  proceeds  of  the  deemed  redemption  are 
treated  as  a  distribution  to  which  section  301 
applies  Therefore.  H  is  treated  as  transferring 
the  corporation  X  stock  to  corporation  Y  in 
exchange  for  corporation  Y  stock  in  a 
transaction  to  which  section  3,5 1(a)  applies. 
Corporation  Y's  basis  in  the  corporation  X 
stock  acquired  is  $60.  the  same  basis  that  H 
had  in  the  corporation  X  stock  surrendered. 
H  takes  a  basis  of  $60  in  the  corporation  Y 
stock  he  IS  treated  as  receiving  in  the  deemed 
section  351  exchange  That  corporation  Y 
stock  is  then  treated  as  redeemed  by 
corporation  Y  for  $150  Under  section  302. 
that  redemption  is  treated  as  a  distribution  to 
which  section  301  applies  because  H  owns 
directly  100  pen:ent  of  corporation  Y  both 
before  and  after  the  redemption  of  the 
corporation  Y  stock  that  was  deemed  issued 
Thus,  the  deemed  redemption  proceeds  are 
treated  as  a  distribution  to  which  sec:tion  301 
applies.  Pursuant  to  §  1  304-6(a).  H  is  treated 
as  receiving  a  dividend  of  $150  ($80  from  the 
current  and  accumulated  earnings  and  profits 
of  corporation  Y  and  then  $70  from  the 
current  and  accumulated  earnings  and  profits 
of  corporation  X).  .^n  amount  equal  to  the 
basis  in  the  corporation  Y  stock  that  H  is 
deemed  to  receive  and  that  is  deemed 
redeemed,  $60  is  treated  as  a  loss  recognized 
on  a  disposition  of  the  stock  deemed 
redeemed  on  the  date  of  the  deemed 
redemption  and  is  taken  into  account  under 
rules  set  forth  in  §  1.302-5  H's  basis  in  the 
200  shares  of  corporation  Y  stock  that  H 
owned  before  the  sale  and  continues  to  own 
immediately  after  the  sale  remains  $30. 

Example  3.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  2.  except  that  corporation  X 
has  $5  of  current  and  accumulated  earnings 
and  profits  and  corporation  Y  has  $25  of 
current  and  accumulated  earnings  and 
profits 

(ii)  Analysis.  As  in  Example  2.  H  takes  a 
basis  of  $60  in  the  corporation  Y  stock  he  is 


treated  as  receiving  and  $150  is  treated  as  a 
distribution  to  which  section  301  applies, 
f^iirsuant  to  *?  1  304-6(a).  H  is  treated  as 
rec  eiving  a  dividend  of  $30  ($25  from  the 
current  and  accumulated  earnings  and  profits 
of  corporation  Y  and  $5  from  the  current  and 
accumulated  earnings  and  profits  of 
corporation  X).  In  addition.  $60  of  the 
distribution  is  treated  as  a  return  of  basis  and 
$60  of  the  distribution  is  treated  as  gain  from 
the  sale  or  exchange  of  corporation  Y  stoc:k. 
Hs  basis  in  the  200  shares  of  c;orporation  Y 
stock  that  he  owned  before  and  continues  to 
own  immediately  after  the  sale  remains  $30. 
Corporation  Y's  basis  in  the  corporation  X 
stock  acquired  is  $60.  the  same  basis  that  H 
had  in  the  corporation  X  stoc:k  surrendered. 

Example  4  (i)  Facts  A.  an  individual, 
owns  100  shares  of  corporation  X  stock, 
which  is  all  of  the  outstanding  stock  of 
corporation  X.  A  has  a  basis  of  $1  in  each 
share  of  his  corporation  X  stock.  B,  the  -son 
of  A.  owns  all  the  outstanding  stock  of 
corporation  Y  A  sells  25  shares  of  the  stock 
of  corporation  X  to  corporation  Y  for  $50.  For 
that  vear.  the  c:urrent  and  acc;umulated 
earnings  and  profits  of  corporation  Y  exceed 
$50 

(ii)  Analysis  Bec;ause  A  is  in  control  of 
both  corporation  X  and  corporation  Y 
(corporation  X  directly  and  corporation  Y 
through  attribution  from  B)  and  receives 
propertv  in  exchange  for  the  corporation  X 
stock.  As  sale  of  corporation  X  stock  to 
corporation  Y  is  subject  to  section  304(a)(1). 
Consequently.  A  is  treated  as  transferring  the 
corporation  X  stock  to  corporation  Y  in 
exchange  for  corporation  Y  stock  in  a 
transaction  to  which  section  351(a)  applies 
That  corporation  Y'  stock  is  then  treated  as 
redeemed  by  corporation  Y  for  $50.  Before 
the  deemed  redemption  of  the  corporation  Y 
stock.  A  owned  100  percent  of  corporation  Y 
direc  tly  and  c:onstructively  After  the  deemed 
redemption,  A  owns  100  percent  of 
corporation  Y  constructively  by  attribution 
from  B  Accordingly,  the  redemption 
distribution  is  treated  as  a  distribution  to 
whic  h  section  301  applies.  Because  the 
earnings  and  profits  of  corporation  Y  exceed 
the  amount  of  cash  paid  by  corporation  Y  to 
A  for  the  corporation  X  stock,  pursuant  to 
§  1.304-6(a),  the  entire  amount  is  a  dividend. 
An  amount  equal  to  the  basis  in  the 
corporation  Y  stock  that  A  was  deemed  to 
receive  and  that  was  then  deemed  redeemed. 
$25,  is  treated  as  a  loss  recognized  on  a 
disposition  of  the  stock  deemed  redeemed  on 
the  date  of  the  deemed  redemption  and  is 
taken  into  account  under  rules  set  forth  in 
§  1.302-5.  A's  basis  in  the  75  shares  that  he 
continues  to  hold  remains  $1  per  share  for  an 
aggregate  basis  of  $75. 

(d)  Effective  date.  This  section,  except 
for  paragraph  (b)  of  this  section,  applies 
to  transactions  occurring  after  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register, 
Paragraph  (b)  of  this  section  applies  on 
and  after  December  2,  1955. 

6.  Section  1.304-3  is  amended  as 
follows: 

1.  Paragraph  (a)  is  revised. 

2.  Paragraph  (c)  is  added. 


The  revision  and  addition  read  as 
follows: 

§  1 .304-3    Acquisition  by  a  subsidiary. 

(a)  In  general.  If  a  subsidiary,  in  return 
for  property,  acquires  stock  of  its  parent 
corporation  from  a  shareholder  of  the 
parent  corporation,  the  acquisition  of 
such  stock  shall  be  treated  as  if  the 
parent  corporation  had  redeemed  its 
own  stock  in  exchange  for  the  property. 
For  purposes  of  this  section,  a 
corporation  is  a  parent  corporation  if  it 
meets  the  50  percent  ownership 
requirements  of  section  304(c).  The 
determination  of  whether  the  amount 
received  shall  be  treated  as  an  amount 
received  in  payment  in  exchange  for  the 
stock  shall  be  made  by  applying  section 
303,  or  by  applying  section  302(b)  with 
reference  to  the  stock  of  the  issuing 
parent  corporation.  For  rules  regarding 
the  amount  that  constitutes  a  dividend 
in  a  redemption  treated  as  a  distribution 
subject  to  section  301,  see  §  1,304-6,  For 
the  treatment  of  the  redeemed 
shareholder's  basis  in  the  redeemed 
stock  in  such  cases,  see  §  1,302-5, 
Section  1.302-5  applies  to  the 
shareholder's  unutilized  basis,  if  any,  in 
the  stock  of  the  parent  corporation 
treated  as  redeemed  in  connection  with 
an  acquisition  described  in  this 
paragraph  (a)  by  treating  the  parent 
corporation  as  the  redeeming 
corporation  and  the  shareholder  as  the 
redeemed  shareholder, 
***** 

(c)  Effective  date.  This  section  applies 
on  and  after  December  2, 1955,  except 
for  paragraph  (a)  of  this  section,  which 
applies  to  transactions  occurring  after 
the  date  these  regulations  are  published 
as  final  regulations  in  the  Federal 
Register. 

7,  Section  1,304-5  is  amended  as 
follows: 

1 .  Paragraph  (a)  is  amended  by  adding 
a  sentence  at  the  end  of  the  paragraph, 

2,  Paragraph  (c)  is  revised. 

The  revision  and  addition  read  as 
follows: 

§1.304-5    Control. 

(a)  *   *   *  Specifically,  section  318(a) 
shall  be  applied  by  using  the  language 
'5  percent"  instead  of  "50  percent"  in 
section  318(a)(2)(C)  and  by  using  the 
language  "5  percent"  instead  of  "50 
percent"  in  section  318(a)(3)(C),  except 
that  if  section  318(a)(3)(C)  would  not 
have  applied  but  for  this  substitution, 
by  considering  a  corporation  as  owning 
the  stock  (other  than  stock  in  such 
corporation)  owned  by  or  for  any 
shareholder  of  such  corporation  in  that 
proportion  which  the  value  of  the  stock 
which  such  shareholder  owned  in  such 
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corporation  bears  to  the  value  of  all 
stock  in  such  corporation. 

***** 

(c)  Effective  date.  This  section  applies 
on  and  after  January  20, 1994,  except 
the  last  sentence  of  paragraph  (a)  of  this 
section  applies  to  transactions  occurring 
after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register. 

8.  Section  1.304-6  is  added  to  read  as 
follows: 

§  1 .304-6    Amount  constituting  a  dividend. 

(a)  In  general.  The  determination  of 
the  amount  of  the  property  that  is  a 
dividend  is  made  as  if  the  property  were 
distributed  by  the  acquiring  corporation 
to  the  extent  of  its  earnings  and  profits 
and  then  by  the  issiiing  corporation  to 
the  extent  of  its  earnings  and  profits. 
Where,  however,  the  acquiring 
corporation  is  a  foreign  corporation,  for 
purposes  of  the  preceding  sentence,  the 
earnings  and  profits  of  the  acquiring 
corporation  are  taken  into  account  only 
to  the  extent  that  they — 

(1)  Are  attributable  to  stock  of  the 
acquiring  corporation  owned  (within 
the  meaning  of  section  958(a))  by  a 
corporation  or  individual  that  is — 

(i)  A  United  States  shareholder 
(within  the  meaning  of  section  951(b)) 
of  the  acquiring  corporation;  and 

(ii)  The  transferor  or  a  person  who 
bears  a  relationship  to  the  transferor 
described  in  section  267(b)  or  707(b): 
and 

(2)  Were  accumulated  during  the 
period  or  periods  such  stock  was  owned 
by  such  person  while  the  acquiring 
corporation  was  a  controlled  foreign 
corporation. 

(d)  Effective  date.  This  section  applies 
to  transactions  occurring  after  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register. 

9.  Section  1.704-1  is  amended  by 
adding  paragraph  (b)(4)(viii)  to  read  as 
follows: 

§  1 .704-1    Partner's  distributive  share. 

***** 

(b)*  *  * 

(4)*  *  * 

(viii)  Loss  attributable  to  basis  of 
redeemed  stock  under  §1.302-5.  For 
rules  regarding  allocations  on  a 
redemption  of  stock  all  or  a  portion  of 
which  is  treated  as  a  dividend,  see 
§1.302-5(d){6)(i). 
***** 

10.  Section  1.861-12  is  added  to  read 
as  follows: 

§  1 .861  -1 2    Characterization  rules  and 
adjustments  for  certain  assets. 

(a)  through  (c)(2)(v)  [Reserved].  For 
further  guidance,  see  §  1.861-12T(a) 
through  (c){2)(v). 


(c)(2)(vi)  Adjustments  in  respect  of 
redeemed  stock  for  taxpayers  using  the 
tax  book  value  method.  Solely  for 
purposes  of  apportioning  expenses  on 
the  basis  of  the  tax  book  value  of  assets, 
the  adjusted  basis  of  any  stock  in  a  10 
percent  owned  corporation  owned 
directly  by  a  taxpayer  that  is  a  redeemed 
shareholder  (as  defined  in  §  1,302- 
5(b)(1))  with  respect  to  such  corporation 
shall  be  increased  by  the  amount  of  any 
loss  that  has  not  been  taken  into  account 
under  §  l,302-5(c)  as  of  the  close  of  the 
redeemed  shareholder's  taxable  year 
(imrecovered  loss).  If  the  redeemed 
shareholder  does  not  own  directly  any 
shares  in  the  10  percent  owned 
corporation  as  of  the  end  of  the  taxable 
year,  but  is  treated  for  purposes  of 
section  302(b)  as  owning  shares  actually 
owned  by  another  member  of  the 
redeemed  shareholder's  affiliated  group, 
as  defined  in  section  1504(a),  or  by  a 
corporation  that  is  either  an  affiliate 
described  in  §  l,904(i)-l(b)(l)  or  an 
affiliated  corporation  described  in 
§  1.861-llT(d)(6)  with  respect  to  the 
redeemed  shareholder,  then  the 
adjusted  basis  of  the  shares  in  the  10 
percent  owrned  corporation,  if  any,  that 
are  owned  by  such  other  corporation  or 
corporations  shall  be  increased  by  the 
amount  of  the  redeemed  shareholder's 
unrecovered  loss  (and  allocated  among 
such  corporations,  if  applicable,  in 
proportion  to  their  relative  adjusted 
bases  (as  adjusted  pursuant  to  this 
paragraph  and  §  l,861-12T(c){2))  in  the 
stock  of  the  redeeming  corporation). 
These  adjustments  are  to  be  made 
annually  and  are  noncumulative. 

(vii)  Examples.  Certain  of  the  rules  of 
this  paragraph  (c)(2)  may  be  illustrated 
by  the  following  examples: 

Examples  3  and  2.  [Reserved].  For  further 
guidance,  see  §  1.861-12T(c)(2)({vii), 
Examples  1  and  2. 

Example  3.  The  facts  are  the  same  as  in 
§  l,861-12T(c)(2)(vii)  Example  2.  except  that 
the  taxable  year  is  2003,  and  during  the 
taxable  vear  Y  redeems  some  of  the  shares  of 
its  stock  held  by  X  for  $100,000.  X's  adjusted 
basis  in  the  redeemed  shares  is  $50,000. 
Because  X  still  owns  all  of  the  outstanding 
stock  of  Y.  the  redemption  is  treated  as  a 
distribution  with  respect  to  the  stock  of  Y 
under  section  301.  Under  §  1.302-5.  X's 
$50,000  adjusted  basis  in  the  redeemed 
shares  is  treated  as  a  loss  recognized  on  the 
date  of  the  redemption,  none  of  which  is 
taken  into  account  in  2003.  X  invests  the 
$100,000  of  redemption  proceeds  in  assets 
that  generate  foreign  source  general 
limitation  income.  Under  paragraph  (c)(2)(vi) 
of  this  section,  X's  adjusted  basis  in  its 
remaining  Y  stock  is  considered  to  be 
$2,000,000  ($1,950,000  adjusted  basis  in  the 
Y  stock  plus  $50,000  unrecovered  loss  in  the 
redeemed  shares).  X's  adjusted  basis  of  assets 
that  generate  foreign  source  general 
limitation  income  is  considered  to  be 


$2,500,000  ($2,000,000  adjusted  basis  in  the 
Y  stock  plus  $500,000  other  as.sets).  and  the 
resulting  apportionment  of  interest  expense 
is  the  same  as  in  §  1.861-12T(c)(2)(vii) 
Example  2. 

(c)(3)  through  (j)  [Reserved].  For 
further  guidance,  see  §  1.861-1 2T(c)(3) 
through  (j). 

11,  Section  1, 861-1 2T  is  amended  as 
follows: 

1,  Paragraph  (c)(2)(vi)  is  redesignated 
as  paragraph  (c)(2)(vii), 

2.  New  paragraph  (c)(2)(vi)  is  added. 
The  addition  reads  as  follows: 

§  1 .861  -1 2T    Cliaracterization  rules  and 
ad)ustments  for  certain  assets  (temporary 
regulations.) 

***** 

(c)  *   *   * 

(2)  *   *    * 

(vi)  [Reserved],  For  further  guidance. 
see§l,861-12(c)(2)(vi). 
***** 

12.  Section  1,1371-1  is  added  to  read 
as  follows: 

§  1 .1 371  -1    Coordination  with  subchapter 
C. 

(a)  No  carryover  between  C  and  S 
years — (1)  Loss  attributable  to  basis  of 
redeemed  stock.  A  loss  described  in 

§  l,302-5(a)  is  treated  as  a  carr>'forward 
arising  in  a  taxable  year  for  which  a 
corporation  is  a  C  corporation. 
Therefore,  it  may  not  be  carried  to  a 
taxable  year  for  which  such  corporation 
is  an  S  corporation. 
(2)  [Reserved]. 

(b)  Effective  date.  This  section  applies 
to  transactions  occiuring  after  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register, 

13,  In  §  1,1374-5,  paragraph  (a)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph. 

§  1 .1 374-5    Loss  carryforwards. 

(a)  In  general.  *   *   *  However,  for 
redemptions  of  stock  occurring  after  the 
date  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register, 
a  loss  attributable  to  the  basis  of 
redeemed  stock  that  is  taken  into 
account  pursuant  to  the  rules  of  §  1.302- 
5  is  allowed  for  purposes  of  section 
1374(b)(2)  as  a  deduction  against  net 
recognized  built-in  gain  of  the  S 
corporation  for  the  taxable  year, 
provided  that  the  loss  arose  in  a  year  in 
which  the  corporation  was  a  C 
corporation. 
***** 

14.  In  §  1.1374-10,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 .1374-10    Effective  date  and  additional 
rules. 

(a)  In  general.  Except  as  provided  in 
§l,1374-5(a).  §§1,1374-1  through 
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1.1374-9  apply  for  taxable  years  ending 
on  or  after  December  27.  1994.  but  only 
in  cases  where  the  S  corporations 
return  for  the  taxable  year  is  filed 
pursuant  to  an  S  election  or  a  section 
1374(d)(8)  transaction  occurring  on  or 
after  December  27.  1994. 

***** 

15.  In  §  1.1502-13,  paragraph  (0(7) 
Example  3{h)  is  revised  to  read  as 
follows: 

§1.1 502-1 3    Intercompany  transactions. 
***** 

(f)  *   •    * 
(7).    .    * 

Example  3.  '    '    ' 

(b)  Treatmpnt  as  a  section  301  distribution. 
The  merger  of  .S  into  B  is  a  transaction  to 
which  paragraph  ((1(3)  of  this  section  applies 
P  is  treated  as  receiving  additional  B  stuck 
with  a  fair  maritel  value  of  S500  anit,  under 
section  3.t8.  a  basis  of  S250.  immediately 
after  the  merger.  S1.50  of  the  stock  received 
is  treated  as  redeemed,  and  the  redemption 
is  treated  under  section  .302|d)  as  a 
distribution  to  which  set  tion  301  applies. 
Because  the  S150  distribution  is  treated  as 
not  received  as  part  of  the  merger,  section 
3,S6  does  not  applv  and  no  basis  adjustments 
are  required  under  section  358(a)(1)(A)  and 
(B).  Because  B  is  treated  under  section 
381(c)(2)  as  receiving  S's  earnings  and  profits 
and  the  redemption  is  treated  as  occurring 
after  the  merger.  SI 00  of  the  distribution  is 
treated  as  a  dividend  under  section  301  and 
P's  basis  in  the  B  stock  is  reduced 
correspondingly  under  i?  1.1502-32.  Under 
paragraph  (f)(2)(ii)  of  this  section.  P's  SlOO  of 
dividend  income  is  not  included  in  gross 
income.  Accordingly.  P  has  a  S75  excess  loss 
account  in  the  redeemed  stock.  That  excess 
loss  account  is  treated  as  income  recognized 
on  a  dispositifjn  of  the  redeemed  stock  on  the 
date  of  the  redemption  and  is  taken  into 
account  under  the  rules  of  §  1.1302-19(b)(5). 
***** 

16.  Section  1  1502-19  is  amended  as 
follows. 

1.  Paragraph  (b)(2)(i)  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph. 

2.  Paragraph  (bl(5)  is  added 

3.  Paragraph  (g)  Example  7  is  added. 

4.  The  heading  for  paragraph  (h)  is 
revised. 

5.  The  first  sentence  of  paragraph 
(h)(1)  is  removed  and  two  new 
sentences  are  added  in  its  place. 

The  revisions  and  additions  read  as 
follows: 

§1.1 502-1 9    Excess  loss  accounts. 

***** 

(b)  *   *   • 

(2)  *   *   Mi)  *   *   *  As  another 
example,  if  S  redeems  (or  is  treated  as 
redeeming)  P's  S  stock  and.  as  a  result, 
an  excess  loss  account  is  either 
increased  or  created  in  such  redeemed 
stock,  P  takes  into  account  such  excess 


loss  account  under  the  rules  of 
paragraph  (b)(5)  of  this  section. 

***** 

(5)  Redemptions  of  member  stock: 
treatment  of  excess  loss  account  in 
redeemed  stock — (i)  In  general.  In  any 
case  in  which  an  amount  received  in 
redemption  of  S  stock  is  treated  as  a 
distribution  to  P  to  which  section  301 
applies  and  such  amount  either 
increases  or  creates  an  excess  loss 
account  in  the  redeemed  S  stock,  after 
adjusting  such  basis  or  excess  loss 
account  to  reflec;t  the  application  of 
secticin  301(c)(2).  section  1059, 
§  1.1502-32,  or  any  other  applicable 
provision  of  the  Internal  Revenue  Code 
or  the  regulations  thereunder,  such 
excess  loss  account  is  treated  as  income 
(ordinary  income  or  gain)  recognized  on 
a  disposition  of  the  redeemed  stock  on 
the  date  of  the  redemption.  Such 
income  shall  be  taken  into  account  by 
P  under  the  provisions  of  this  paragraph 
(b)(5). 

(ii)  Inclusion  of  gain  attributable  to 
excess  loss  account  in  redeemed  stock — 
(Al  Amount  taken  into  account  on  final 
inclusion  date.  On  the  final  inclusion 
date  (as  defined  in  §  1.302-5(b)(3)),  P 
must  include  in  income  as  ordinary 
income  or  gain  the  excess  loss  account 
in  the  redeemed  stock,  reduced  by  any 
amounts  of  such  excess  loss  account 
that  are  taken  into  account  pursuant  to 
the  provisions  of  paragraph  (b)(5)(ii)(B) 
of  this  section. 

(B)  Amount  taken  into  account  on 
accelerated  income  inclusion  date.  [1] 
On  an  ai:celerated  income  inclusion 
date  (as  defined  in  paragraph 
(b)(5){ii)(B)(2)  of  this  section),  P  must 
include  in  inc:ome  as  ordinary  income 
or  gain  the  excess  loss  account  of  the 
redeemed  stock  to  the  extent  of  the 
lesser  of — 

(i)  The  amount  of  such  excess  loss 
account  reduced  bv  the  amount  of  such 
excess  loss  account  previously  taken 
into  account  pursuant  to  this  paragraph 
(b)(5)(ii):and 

[ii]  The  amount  of  loss  recognized  on 
the  disposition  of  stock  of  S  that  the 
group  of  which  P  is  a  member  is 
permitted  to  take  into  account  on  such 
accelerated  income  inclusion  date 
without  regard  to  the  application  of 
§1.337(d)-2T. 

(2)  An  accelerated  income  inclusion 
date  is  a  date  on  which  P  is  permitted 
to  take  into  account  a  loss  recognized  on 
a  disposition  of  .S  stock  without  regard 
to  the  application  of  *?  1.337(d)-2T. 

(iii)  Application  of  other  rules.  In 
addition  to  the  rules  set  forth  in  this 
paragraph  (b)(5).  the  rules  of  §  1 .302- 
5(d)  apply  for  purposes  of  determining 
the  appropriate  time  to  take  into 


account  any  portion  of  an  excess  loss 
account  in  redeemed  stock  by  treating  P 
as  the  redeemed  shareholder  and  S  as 
the  redeeming  corporation  However, 
the  rules  of  §  1.302-5(d)  shall  be  applied 
by  using  the  language  "accelerated 
income  inclusion  date  "  instead  of 
"accelerated  loss  inclusion  date"  each 
time  that  term  appears. 

(iv)  Statement  to  be  filed  with  returns. 
With  or  as  part  of  the  income  tax  return 
for  the  year  in  which  P  takes  into 
account  any  income  attributable  to  an 
excess  loss  account  in  redeemed  stock, 
P  shall  provide  a  statement  entitled 
"Inclusion  of  Income  Attributable  to 
Excess  Loss  Account  in  Redeemed 
Stock.  "  The  statement  shall  specify  the 
amount  of  the  income  that  is  taken  into 
account  on  such  return  pursuant  to  this 
paragraph  (b)(5)  and  shall  identify  the 
shares  to  which  such  amounts  relate. 
***** 

(g)*    *    * 

Example  7.  Ri^demption  of  member  slock. 

I.i)  Facts.  P  directly  owns  all  of  the 
outstanding  stoc:k  of  SI  and  S2.  Si  and  S2 
ed<  h  own  50  shares  of  S3's  outstanding  100 
shares  of  stock,  P  is  the  common  parent  of 
the  consolidated  group.  Si's  adjusted  basis  in 
the  S3  stock  is  S50.  In  Year  1,  S3  redeems 
all  of  its  stock  from  Si  for  SlOO.  In  Year  2, 
P  sells  all  of  its  shares  of  Si  stock  to  an 
unrelated  party. 

(b)  Analysis  In  "^'ear  1.  because  Si  actually 
Hiui  (  onstruc:tively  owns  100  percent  of  stock 
ot  S;i  immediately  btilore  and  immediately 
after  the  redemption,  the  redemption  is 
treated  as  a  distribution  to  which  section  301 
applies.  S3's  distribution  is  an  intercompany 
distribution  under  *»  1.1502-13(f)(2)(ii)  and 
excluded  from  Si's  gross  income.  Under 
§1.1502-32.  Si's  basis  in  S3's  stock  is 
reduced  by  the  amount  of  the  distribution, 
r  renting  an  excess  loss  account  of  S50. 
Pursuant  to  paragrd[)h  (b)(5)(i)  of  this  section, 
that  excess  loss  account  is  treated  as  inc:ome 
recognized  on  a  disposition  of  the  redeemed 
stoc:k  on  the  dale  of  the  redemption.  That 
income,  however,  is  not  taken  into  account 
on  such  date.  Instead,  it  is  taken  into  account 
on  the  date  on  whic:h  Si  departs  from  the 
(  onsolidated  group  as  that  date  is  the  final 
inclusion  date  because,  if  the  facts  that  exist 
al  the  end  of  that  day  had  existt;d 
iinmediatelv  after  the  redemption,  the 
redemption  would  have  been  treated  as  a 
distribution  in  part  or  full  payment  in 
exchange  for  the  redeemed  stock  pursuant  to 
section  302(b)(3).  Accordingly.  Si  must 
include  in  its  income  as  gain  an  amount 
equal  to  ihe  excess  loss  account  in  the 
redeemed  .S;i  stock. 

(h)  Effective  dates — (1)  Application. 
This  section,  except  for  the  last  sentence 
of  paragraph  (b)(2)(i),  and  paragraphs 
(b)(5)  and  (g)  Example  7  of  this  section, 
applies  with  respect  to  determinations 
of  the  basis  of  (including  an  excess  loss 
account  in)  the  stock  of  a  member  in 
consolidated  return  years  beginning  on 
or  after  January-  1,  1995.  The  last 
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sentence  of  paragraph  (b)(2)(i),  and 
paragraphs  Cb)(5)  and  (g)  Example  7  of 
this  section  apply  to  transactions 
occurring  after  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 


David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

[FR  Doc.  02-26449  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD05-02-080] 

RIN2115-AA97 

Security  Zone;  Calvert  Cliffs  Nuclear 
Power  Plant,  Chesapeake  Bay,  Calvert 
County,  MD 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes 
establishing  a  seciuity  zone  in  the 
waters  of  the  Chesapeake  Bay  near  the 
Calvert  Cliffs  Nuclear  Power  Plant, 
Chesapeake  Bay.  Calvert  County, 
Maryland.  This  security  zone  is 
necessary  to  help  ensure  public  safety 
and  security.  The  seciuity  zone  will 
prohibit  vessels  and  persons  from 
entering  a  well-defined  area  around 
Calvert  Cliffs  Nuclear  Power  Plant. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
January  16.  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander, 
U.S.  Coast  Guard  Activities.  2401 
Hawkins  Point  Road.  Building  70,  Port 
Safety,  Security  and  Waterways 
Management  Branch.  Baltimore. 
Maryland.  21226-1791.  The  Port  Safety, 
Security  and  Waterways  Management 
Branch  of  Coast  Guard  Activities 
Baltimore  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Commander.  U.S.  Coast 
Guard  Activities,  2401  Hawkins  Point 
Road,  Building  70.  Port  Safety.  Security 
and  Waterways  Management  Branch, 
Baltimore,  Maryland,  21226-1791 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Dulani  Woods,  at  Coast 

Guard  Activities  Baltimore,  Port  Safety, 

Security  and  Waterways  Management 

Branch,  at  telephone  number  (410)  576- 

2513. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  CGD05-02-080, 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  yoiu  submission  has 
reached  us,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  dvuing  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commander, 
U.S.  Coast  Guard  Activities  Baltimore  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  1 1 ,  2001 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  building  in  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Calvert 
Cliffs  Nuclear  Power  Plant.  On  February 
28,  2002,  the  Coast  Guard  published  a 
temporary  rule  entitled  "Security  Zone; 
Calvert  Cliffs  Nuclear  Power  Plant, 
Chesapeake  Bay,  Calvert  County,  MD," 
in  the  Federal  Register  (67  FR  9203). 
The  temporary  rule  established  a 
security  zone  around  the  Calvert  Cliffs 
Nuclear  Power  Plant.  Based  on  a 
continuing  need  for  the  protection  of  the 
plant,  the  effective  date  of  the  rule 
establishing  a  temporary  security  zone 
surrounding  the  plant  was  recently 
extended  until  March  31,  2003  (67  FR 
61494,  October  1,  2002).  There  is  no 
indication  that  the  present  rule  has  been 
burdensome  on  the  maritime  public; 
users  of  the  areas  surrounding  the  plant 
are  able  to  pass  safely  outside  the  zone. 


No  letters  commenting  on  the  present 
rule  have  been  received  by  the  public. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
a  permanent  security  zone  on  specified 
waters  of  the  Chesapeake  Bay  near  the 
Calvert  Cliffs  Nuclear  Power  Plant  to 
reduce  the  potential  threat  imposed  by 
vessels  or  persons  that  approach  the 
power  plant.  The  proposed  security 
zone  will  be  in  effect  continuously.  Its 
effect  would  be  to  prohibit  vessels  or 
persons  from  entering  into  the  security 
zone,  unless  specifically  authorized  by 
the  Captain  of  the  Port.  Baltimore, 
Maryland.  Federal,  state  and  local 
agencies  may  assist  the  Coast  Guard  in 
the  enforcement  of  this  rule. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action  '  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26.  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulator\'  policies 
and  procedures  of  DOT  is  unnecessan,'. 
This  proposed  security  zone  is  of 
limited  size,  and  vessels  may  transit 
around  the  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities  '  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Chesapeake 
Bay  near  the  Calvert  Cliffs  Nuclear 
Power  Plant. 

If  you  think  that  your  business, 
organization,  or  governmental 
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jurisdiction  qualifies  as  a  small  cntitv 
and  that  this  rule  would  have  a 
significant  econcjoiir:  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulator^'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  m 
understanding  this  proposed  rule  so  that 
thev  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  c:ompliance,  please  contact 
Lieutenant  Dulani  Woods,  at  Coast 
Guard  Activities  Baltimore.  Port  Safety. 
Security  and  Waterways  Management 
Branch,  at  telephone  number  (410)  576- 
2513. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  untier  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501-3520). 

Federalism 

A  rule  has  implications  tor  federalism 
under  E.xecutive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analvzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effet:ts  ot 
their  discretionary  regulatory  actums   In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  bv  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Oder  12630.  Governmental 
Actions  and  Interferent:e  with 
Constitutionally  Protected  Property 
Rights. 


Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  (Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
tiovernments.  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  vour  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Ex(K:utive  Order  13211,  Actions 
( ioncerning  Regulaticms  That 
Significantlv  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energv  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energv   It  has  not  been  designated  by  the 
.administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  rt^quire  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  establishes  a  security  zone.  A 
Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 


List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  30  H.S.C.  191: 
iJ  CFR  1.0,5-l(g),  6.04-1,  6.04-6.  and  160.5: 
49  CFR  1.46. 

2.  Add  §  165.505  to  read  as  follows: 

§  1 65.505  Security  Zone;  Calvert  Cliffs 
Nuclear  Power  Plant,  Chesapeake  Bay, 
Calvert  County,  Maryland. 

(a)  Location.  The  following  area  is  a 
security  zone:  All  waters  of  the 
Chesapeake  Bay,  from  surface  to  bottom, 
encompassed  by  lines  connecting  the 
following  points,  beginning  at  38°26'06'' 
N,  076°26'18"  W,  thence  to  38°26'10"  N, 
076°26'12"  W,  thence  to  38°26'21"  N. 
076°26'28"  W,  thence  to  38°26'14"  N, 
076'26'33"  W,  thence  to  beginning  at 
38°26'06"  N,  076°26'18"  W.  These 
coordinates  are  based  upon  North 
American  Datum  (NAD)  1983. 

(b)  Regulations.  (1)  Entry  into  or 
remaining  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Baltimore. 
Maryland. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
410-576-2693  or  on  VHF  channel  16 
(156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191.  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated;  October  7.  2002. 
R.B.  Peoples, 

Captain.  L'  S.  Coast  Guard,  Captain  of  the 

Port.  Baltimore.  Maryland 

|FR  Doc  02-26462  Filed  10-17-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Chapter  I 

The  Negotiated  Rule  Making  Advisory 
Committee  for  Off-Road  Driving 
Regulations  at  Fire  Island  National 
Seashore 

ACTION:  Notice  of  changes  and  additions 
to  the  Negotiated  Rulemaking 
Committee  Membership. 

SUMMARY:  As  required  by  section  3  of 
the  Negotiated  Rulemaking  Act  of  1990. 
5  U.S.C.  564,  the  National  Park  Service 
(NPS)  is  giving  notice  of  additions  and 
changes  to  the  members  of  the 
Negotiated  Rulemaking  Advisory 
Committee.  The  Committee  was 
established  to  negotiate  and  develop  a 
proposed  rule  revising  off-road  vehicle 
use  regulations  at  Fire  Island  National 
Seashore  (36  CFR  7.20). 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  T.  Sullivan.  Acting 
Superintendent,  Fire  Island  National 
Seashore,  120  Laurel  Street,  Patchogue, 
New  York  11772;  telephone  631-289- 
4810,  ext.  221;  fax  631-289--4898. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  has  determined  that 
establishment  of  this  Committee  is  in 
the  public  interest  and  supports  the 
National  Park  Service  in  performing  its 
duties  and  responsibilities  under  the 
National  Park  Service  Organic  Act,  16 
U.S.C.  1  et  seq..  and  the  Fire  Island 
National  Seashore,  Act  16  U.S.C.  459e  et 
seq. 

Because  of  a  transfer  to  another 
National  Park  Service  site,  Constantine 
Dillon  is  no  longer  the  primary 
representative  for  the  Department  of  the 
Interior.  Barry  Sullivan  will  become  the 
primary  representative  and  Wayne 
Valentine  the  alternate. 

The  Designated  Federal  Official  is 
changed  from  Constantine  Dillon  to 
Barry  Sullivan. 

Because  he  will  be  rurming  for  public 
office  and  will  not  have  the  time  to 
serve  on  the  conmiittee,  J.  Lee  Snead 
resigned  from  the  committee.  Laurie 


Farber  will  serve  as  the  primary 
representative  for  Visitors,  and  Guy 
Jacob  will  serve  as  alternate. 

Due  to  a  change  in  assigned  officers, 
Suffolk  County  Police  Dept.  has 
requested  that  their  primary 
representative  be  changed  from  Deputy 
Inspector  Robert  C.  Cassagne  to  Captain 
William  Read.  They  have  also  requested 
that  their  alternate  representative  be 
changed  from  Captain  Henry  A. 
Mulligan  to  Police  Officer  Brian 
Cassidy. 

The  Inc.  Village  of  Saltaire  has 
requested  that  their  alternate 
representative  be  changed  from  Scott 
Rosenblum  to  John  Zaccaro,  Jr. 

The  Inc.  Village  of  Ocean  Beach  has 
requested  that  their  primary 
representative  be  changed  from  James 
Mallott  to  Andrew  Miller. 

So  that  they  would  have  better 
representation  on  the  committee,  the 
following  groups  have  added  alternate 
representatives. 

Utility  companies — Michael  Harvey 
On-island  contractors — Walter  Boss 
Off-island  contractors — Douglas  R. 

Teague 
Town  of  Brookhaven — Linda  B.  Petersen 
Village  of  Ocean  Beach — Joseph  C. 

Loeffler,  Jr. 

Dated;  September  23.  2002. 
Barry  T.  Sullivan,  • 

Acting  Superintendent,  Fire  Island  National 
Seastiore. 
[FR  Doc.  02-26602  Filed  10-17-02;  8:45  am) 

BILUNG  CODE  43ia-76-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NJ53-245,  FRL-7394- 
5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Jersey;  Open  Market  Emissions 
Trading  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  withdrawal. 


SUMMARY:  In  a  Januarv  9.  2001  proposed 
rule  (66  FR  1796),  EPA  proposed  to 
conditionally  approve  a  revision  New 
Jersey  requested  to  its  State 
Implementation  Plan  for  ozone.  The 
request  related  to  an  Open  Market  Air 
Emissions  Trading  (OMET)  Program 
which  New  Jersey  had  adopted. 

In  a  June  24,  2002  letter  to  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP),  EPA  identified  a 
number  of  problems  with  the  New 
Jersey  OMET  program.  New  Jersey 
responded  in  an  August  13,  2002  letter 
to  EPA,  indicating  it  agreed  with  many 
of  the  concerns  EPA  had  raised  and  also 
identifying  additional  problems.  The 
Commissioner  of  NJDEP  informed  EPA 
that  the  Program  has  failed  and  New 
Jersey  should  terminate  the  OMET 
Program,  and  that  New  Jersey  would 
begin  that  process.  Therefore,  EPA  is 
announcing  its  decision  to  cease 
processing  the  New  Jersey  revision 
request  and  to  withdraw  its  January  9, 
2001  proposed  conditional  approval. 
EPA  intends  to  work  with  New  Jersey  to 
address  compliance  issues  concerning 
sources  that  currently  hold  or  have  been 
using  credits. 

DATES:  The  proposed  rulemaking  is 
withdrawn  as  of  October  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Ruvo,  Air  Programs  Branch, 
Environmental  Protection  Agency 
Region  II,  290  Broadway,  25th  Floor, 
New  York,  NY  10007-1866,  (212)  637- 
4014. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401  et  seq. 
Dated;  October  7.  2002. 
William  |.  Muszynski, 

Deputy  Regional  Administrator.  Region  2 
[FR  Doc.  02-26440  Filed  10-17-02;  8:4S  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request:  FNS-583, 
Employment  and  Training  Program 
Activity  Report 

AGENCY:  Food  and  Nutrition  Service, 

L'SDA 

ACTION:  Notice. 

summary:  In  rice  ordancp  with  fhf> 
Paperwork  Reduction  Act,  this  notice 
invites  the  general  public  and  other 
public  agencies  to  comment  on  a 
proposed  revision  in  information 
collection  for  the  FNS-.58J, 
Employment  and  Training  Program 
Activit>-  Report  The  proposed  revision 
affects  the  collection  currently  approved 
under  OMB  No  0584-O;iJ9 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  17. 
2002 

ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  lohn  Knaus,  Chief.  Program 
Design  Branch,  Program  Development 
Division.  Food  and  Nutrition  Service. 
US,  Department  of  .Agriculture.  31111 
Park  Center  Drive.  Alexandria.  VA 
22302, 

Comments  are  invited  on:  (a)  Whether 
the  proposed  revision  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  of  the  proposed  collection  of 
information,  including  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  form  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
<iiso  become  a  matter  of  public  record, 
FOR  FURTHER  INFORMATION  CONTACT: 
Micheal  .\twell  at  (703)  305-2449,  or 
send  e-mail  to 

muht'al _atweU@fns.usda.gov  via  the 
Internet. 

SUPPLEMENTARY  INFORMATION: 

Titlf  of  Information  Collection:  FNS- 
583,  Kmplovment  and  Training  Program 
Activity  Report 

OMB  \umber:  0584-0339. 

Exptnition  Date:  December  31.  2004. 

Tvpe  of  Request:  Revision  of  a 
currently  approved  collection 

.4/).sfra(f  Title  7  CFR  273, 7(c)(6) 
requires  State  agencies  to  submit 
quarterly  Employment  and  Training 
(E&T)  Program  Activity  Reports 
containing  monthly  Figures  for 
participation  in  the  program.  The  first 
quarter  FNS-583  report  includes  the 
number  of  work-registered  persons  in  a 
State  as  nf  ( )ctober  of  the  new  fiscal 
year.  On  the  fourth  quarter  FNS-583 
report  State  agencies  list  the 
I  iimponents  of  their  E&T  programs  and 
the  number  of  participants  in  each. 

The  currently  approved  FNS-583 
report  includes  the  number  of 
participants  newly  work  registered; 
work  registrants  exempted  from  the  E&T 
Program;  participants  who  volunteered 
and  began  an  approved  E&T  component; 
E&T  mandatory  participants  who  began 
an  approved  E&T  component;  number  of 
able-bodied  adults  without  dependents 
(ABAWDs)  exempted  from  the  3-month 
food  stamp  time  limit  under  each  State 
agency's  15  percent  ABA  WD  exemption 
allowance;  the  number  of  filled  and 
offered  (unfilled)  workfare  slots  in 
waived  and  unwaived  geographic  areas 
of  the  State;  the  number  of  filled  and 
offered  education  and  training  slots  in 
waived  and  unwaived  geographic  areas 
iif  the  State;  the  amount  of  Federal  100 
percent  E&T  funding  spent  on  workfare 
slots  that  meet  the  requirements  of 
Section  6(o)(2)(C)  of  the  Food  Stamp  Act 
of  1977,  as  amended  (the  Act);  and  the 
amount  of  Federal  100  percent  E&T 
funding  spent  on  education  and  training 
slots  that  meet  the  requirements  of 
section  H(o)(2)(B)  of  the  Act. 

On  May  13,  2002.  President  Bush 
signed  into  law  the  Farm  Bill — the  Farm 
Security  and  Rural  Investment  Act  of 


2002  (Pub.  L.  107-171).  Title  IV  of  the 
Farm  Bill  includes  Section  4121, 
Employment  and  Training  Program, 
which  was  effective  upon  enactment. 
Section  4121  includes  several  major 
revisions,  one  of  which  significantly 
affects  the  information  collection  on  the 
FNS-583  by  eliminating  the  maximum 
reimbursement  rates  for  offering  and 
filling  qualifying  education/training  and 
workfare  opportunities  for  ABAWDs 
(slot  rates).  Thus,  the  information 
reporting  the  numbers  of  filled  and 
offered  education/training  slots  and 
workfare  slots  in  waived  and  unwaived 
geographic  areas  is  no  longer  required. 
Additionally,  we  are  taking  this 
opportunity  to  further  revise  and 
streamline  the  FNS-583  report  by 
condensing,  combining,  or  eliminating 
other  information  collection 
requirements. 

Reporting  Burden : 

Frequency:  The  FNS-583  report  must 
be  completed  and  submitted  to  FNS  on 
a  quarterly  basis  by  the  45th  day 
following  the  end  of  the  quarter. 

Affected  Public:  State  governments. 

Number  of  Respondents:  53. 

Number  of  Responses:  212. 

Estimated  Time  per  Response:  1 38 
hours  per  State  agency. 

Estimated  Total  Annual  Reporting 
Burden:  29,216  hours. 

Recordkeeping  Burden: 

Number  of  Respondents:  53. 

Number  of  Records:  212. 

Number  of  Hours  Per  Record:  0.137 
hours. 

Estimated  Total  Annual 
Recordkeeping  burden:  29  hours. 

Total  Annual  Reporting  and 
Recordkeeping  Burden:  29,245  hours. 

Dated;  October  9,  2002. 
Roberto  Salazar, 

.Administrator.  Food  and  Nutrition  Serxice. 
IFR  Doc.  02-26,566  Filed  10-17-02;  8:45  ami 

BILUNG  CODE  3410-^0-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  November  5,  2002  in 
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Crescent  City,  California.  The  purpose 
of  the  meeting  is  to  discuss  the  selection 
of  Title  II  projects  under  Public  Law 
106-393,  H.R.  2389.  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
November  5,  2002  from  6  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Elk  Valley  Rancheria  Community 
Center,  2298  Noiris  Avenue.  Crescent 
City,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator.  USDA.  Six  Rivers  National 
Forest,  1330  Bayshore  Way.  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  E-mail: 
1  chapman© fs. fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  include  a  discussion  of  the  Smith 
River  National  Recreation  Area  program 
of  work  for  fiscal  year  2003,  voting  on 
a  project  proposed  by  the  California 
Conservation  Corps.,  and  a  discussion  of 
the  committee's  ground  rules.  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  October  10,  2002. 
Roy  E.  Bergstrom, 

Acting  Forest  Supenisor. 

jFR  Doc.  02-26539  Filed  10-17-02:  8:45  am) 

BILLING  CODE  341&-11-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

[CA  668_02_1610_DO_083A] 

Monument  Advisory  Committee 
Meeting  Announcement 

AGENCY:  Bureau  of  Land  Management, 

Interior;  United  States  Forest  Service, 

Agriculture. 

ACTION:  Notice  of  meeting, 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  and  United  States 
Forest  Service  (USPS)  announces  a 
meeting  of  the  Advisory  Committee  to 
the  Santa  Rosa  and  San  Jacinto 
Mountains  National  Monument 
(hereinafter  referred  to  as  ANational 
Monument®),  The  meeting  will  be  held 
on  Saturday,  November  23,  2002.  The 
location  for  the  meeting  will  be  Palm 
Desert  City  Hall  Council  Chambers, 
located  at  73-510  Fred  Waring  Drive, 
Palm  Desert.  California.  92260.  The 


meeting  will  take  place  from  9  a.m.  until 
4  p.m.  There  will  be  a  half  hour 
dedicated  to  public  input  from  1  p.m. 
until  1:30  p.m.  A  sign  up  sheet  will  be 
located  at  the  meeting  room  on  the  day 
of  the  meeting.  Speakers  wishing  to 
comment  publicly  should  sign  the 
public  comment  sign-in  sheet  provided 
at  the  location  of  the  meetings.  All 
committee  meetings  are  open  to  the 
general  public,  including 
representatives  of  the  news  media.  Any 
organization,  association,  or  individual 
may  file  a  statement  with  or  appear 
before  the  committee  and  its  working 
groups  regarding  topics  on  a  meeting 
agenda — except  that  the  chairperson  or 
the  designated  federal  official  may 
require  written  comments  to  the 
Advisory  Committee.  The  topics  to  be 
discussed  at  the  November  23rd,  2002 
meeting  include  Issue  Development  and 
Alternative  Development  for  the 
Management  Plan  for  the  National 
Monument.  Additional  information 
regarding  the  National  Monument  can 
be  found  on  the  following  Web  page  : 
h  ttp  .llwww.ca .  blm  .gov/palmsprings/. 
The  subject  matter  of  subsequent 
meetings  will  focus  on  the  development 
and  implementation  of  the  Santa  Rosa 
and  San  Jacinto  Mountains  National 
Monument  Management  Plan.  This 
notice  of  the  November  23rd,  2002 
meeting  date  adds  another  meeting  date 
to  the  previously  noticed  dates  for 
Advisory-  Committee  meetings.  All 
meetings  will  occur  from  9  a.m.  until  4 
p.m.  at  the  same  location  listed  above. 
The  complete  list  of  upcoming  meeting 
dates  follows: 

•  October  5th.  2002, 

•  November  23rd,  2002, 

•  December  5th.  2002, 

•  February  1,  2003. 

The  Monument  Advisory  Committee 
(MAC)  is  a  committee  of  citizens 
appointed  to  provide  advice  to  the  BLM 
and  USPS  with  respect  to  preparation 
and  implementation  of  the  management 
plan  for  the  National  Monument  as 
required  in  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000  (16  U.S.C.  431nt).  The  act 
authorized  establishment  of  the  MAC 
with  representative  members  from  State 
and  local  jurisdictions,  the  Agua 
Caliente  Band  of  Cahuilla  Indians,  a 
natural  science  expert,  local 
conservation  organization,  local 
developer  or  building  organization,  the 
Winter  Park  Authority  and  a 
representative  from  the  Pinyon 
Community  Council. 

The  meeting  will  be  open  to  the 
public  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance  such 
as  sign  language  interpretations  or  other 


reasonable  accommodations  should 
notify  the  contact  person  listed  below  in 
advance  of  the  meeting.  Persons  wishing 
to  make  statements  will  need  to  sign  up 
at  the  meeting  location. 

DATES:  November  23rd.  2002.  The 
meeting  will  take  place  from  9  a.m.  to 
4  p.m.  with  an  afternoon  public 
comment  period  from  1  p.m.  to  1:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Council  Chambers  of  the  Palm 
Desert  City  Hall,  73-510  Fred  Waring 
Drive,  Palm  Desert,  California,  92260. 

FOR  FURTHER  INFORMATION  CONTACT: 

Written  comments  should  be  sent  to 
Miss  Danella  George,  Santa  Rosa  San 
Jacinto  Mountains  National  Monument 
Manager,  Bureau  of  Land  Management, 
PO  Box  581260,  North  Palm  Springs,  CA 
92258:  or  by  fax  at  (760)  251-4899  or  by 
e-mail  at  dgeorge@ca.blm.gov. 
Information  can  be  found  on  our 
webpage:  http://n-w'\v. ca.blm.gov/ 
palmsprings/.  Documents  pertinent  to 
this  notice,  including  comments  with 
the  names  and  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Palm  Springs-South  Coast 
Field  Office  located  at  690  W.  Garnet 
Avenue,  North  Palm  Springs,  California, 
during  regular  business  hours  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
holidays. 

SUPPLEMENTARY  INFORMATION:  The  Santa 
Rosa  and  San  Jacinto  Mountains 
National  Monument  was  established  by 
act  of  Congress  and  signed  into  law  on 
October  24,  2000.  The  National 
Monument  was  est.iblished  in  order  to 
preserve  the  nationally  significant 
biological,  cultural,  recreational, 
geological,  educational  and  scientific 
values  found  in  the  Santa  Rosa  and  San 
Jacinto  Mountains.  This  legislation 
established  the  first  monument  to  be 
jointly  managed  by  the  Bureau  of  Land 
Management  (BLM)  and  the  U.S.  Forest 
Service  (USPS).  The  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000  affects  only  Federal  lands 
and  Federal  interests  located  within  the 
established  boundaries. 

The  272,000  acre  Monument 
encompasses  86,400  acres  of  Bureau  of 
Land  Management  lands.  64.400  acres  of 
Forest  Service  lands.  23.000  acres  of 
Agua  Caliente  Band  of  Cahuilla  Indians 
lands,  8,500  acres  of  California 
Department  of  Parks  and  Recreation 
lands,  35,800  acres  of  other  State  of 
California  agencies  lands,  and  53,900 
acres  of  private  land.  The  BLM  and  the 
Forest  Service  will  jointly  manage 
Federal  lands  in  the  National 
Monument  in  coordination  with  the 
Agua  Caliente  Band  of  Cahuilla  Indians, 
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other  federal  agencies,  state  agencies 
and  local  governments. 

DatHfl  ()<  tobfT  H.  2002. 
Oanella  George. 

Dfsi)inatpd  Ffdfml  Offinal.  Motional 
MunumtTit  Mana^tr.  Bureau  of  Land 
Management. 
Laurie  Rosenthal, 

DistTHt  HangtT.  San  jacmto  Ranger  District, 
San  Bernardino  National  Forest.  Forest 
Service. 
[FR  Doc  02-26477  Filed  10-17-02;  8:45  ami 

BILUNG  COOC  4310-40-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List  a 
service  previously  furnished  bv  such 
agencies. 

EFFECTIVE  DATE:  November  17.  20U2 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  lefferson  Plaza  2,  Suite  10800. 
1421  lefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  November  23,  2001.  June  21.  July 

26,  August  16.  and  August  23.  2002.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notice  (66  FR  58712,  67  FR 
42235,  48870, 53561 , and  54629)  of 
proposed  additions  to  the  Procurement 
List.  After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  providt; 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  bv  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.  I  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certificatit)n  were: 

1  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  lavits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procuremtuit  List. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

frchiiK  t/NSN:  Paper,  Copy.  50%  PCW, 
7.T  t()-()0-N'IB-<)«44. 
75  )0-U0-NIBHW4.=>, 
75.10-00-NIB-0646. 
753O-OO-NIB-0647 
NPA:  Louisidiia  .As.sociation  for  the  Blind, 

,Shrevf[)urt.  Louisiana. 
C.uiitr.Kt  .\i  tivity:  Office  Supplies  &  Paper 

Products  Acquisition  Center.  New  York, 

New  York 
F'roduct/NSN:  Ravon  Deck  Mop.  Refill.  MR. 

1028,  Cotton  Deck  .Mop,  Refill.  MR. 

1029. 
NPA;  .Arizona  Industries  for  the  Blind. 

F'hoeiux,  .Arizona 
Nl'.\:  Mississippi  Industries  for  the  Blind. 

Idckson.  .Mississippi. 
NPA:  New  York  City  Industries  for  the  Blind, 

Brooklyn.  New  York. 
Contratt  .\ctivilv:  Defense  Commissary 

.■\gency  (De(\A).  Ft.  Lee.  Virginia. 

Services 

Service  Type/Location:  Base  Supply  Center. 

US  AririN  (Combined  .\rms  Center  &  Fort 

Leavenworth.  Fort  Leavenworth,  Kansas. 
.NPA;  Envision,  Inc.,  Wichita.  Kansas. 
Contract  .\ctivity:  U.S.  Army  Combined 

Arms  Center  &  Fort  Leavenworth. 
Service  rvpe/Lo<;alion;  Base  Supply  Center. 

US  .Army  Maneuver  Support  Center. 

Fort  l.fouard  Wood.  Missouri. 
NP.\   .Mph-ipoinle  .Association  for  the  Blind. 

Kansas  (jty.  Missouri. 
Contract  Activity:  U.S.  ,\rmy  Maneuver 
Support  Center,  Fort  Leonard  Wcwd, 
Missouri. 
Service  Type/Location:  Crounds 

Maintenance.  Fort  Douglas.  Cemetery, 

Salt  Lake  City.  Utah. 
NPA;  Community  Foundation  for  the 

Disabled.  Inc..  .Salt  Lake  City,  Utah. 
Cunlracl  Activity:  US.  .'Krmy.  g6th  Regional 

Support  ("ommand.  Salt  Lake  City.  L'tah. 
Service  Type/Lixalion;  (Jffice  Supply  Store. 

Herbert  Hoover  Building,  Washington. 

DC. 
NPA:  Columbia  Lighthouse  for  the  Blind, 


Washington.  DC. 
Contrac:t  .Activity:  Department  of  Commerce. 
Washington,  DC. 

Deletions 

I '.  ertify  that  the  following  action  will  not 
have  a  significant  impact  on  a  substantial 
number  of  small  entities.  The  majoi  factors 
considered  for  this  certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or  other 
compliance  requirements  for  small  entities 
other  than  the  small  organizations  that  will 
furnish  the  servit:e  to  the  Government. 

2  The  action  may  result  in  authorizing 
small  entities  to  furnish  the  service  to  the 
(iovernment. 

3.  There  are  no  known  regulatory 
alternatives  which  would  ac:complish  the 
objectives  of  the  javits-Wagner-O'Day  Act  (41 
U.S.C.  46-^8c)  in  connection  with  the  service 
deleted  from  the  Procurement  List. 

■After  c  onsideration  of  the  relevant  matter 
presented,  the  committee  has  determined 
that  the  service  listed  below  is  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and  41 
CFR  51-2.4. 

Ac;cordingly.  the  following  service  is 
deleted  from  the  Procurement  List: 

Service 

Service  Type/Loc:ation:  janitorial/Grounds 
Maintenance.  Nininger  U.S.  Army 
Reserve  Center,  Fort  Lauderdale.  Florida. 

NPA:  Goodwill  Industries  of  Broward 
County.  Inc..  Ft.  Lauderdale.  Florida. 

C:ontract  .Activity:  U.S.  Army.  81st  Regional 
Support  Command. 

Sheryl  D.  Kennerly. 

Director.  Information  Management. 

[FR  Doc.  02-26595  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  previously  furnished  by 
such  agencies. 

Comments  Must  be  Received  on  or 
Before:  November  17.  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  proems  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action,  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Conmients  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Cleaning  Services. 

Laguana  Atascosa  NWR,  Rio  Hondo, 

Texas. 
NPA:  Training.  Rehabilitation  & 

Development  Institute,  Inc..  San 

Antonio,  Texas. 
Contract  Activity:  Department  of  Interior, 

Albuquerque,  New  Mexico. 
Service  Type/Location:  Facilities 

Management,  John  F.  Kennedy 

Presidential  Library,  Boston. 

Massachusetts. 
NPA:  Work,  Incorporated,  North  Quincy. 

Massachusetts. 
Contract  Activity:  National  Archives  & 

Records  Service,  College  Park,  Maryland. 
Service  Type/Location:  Janitorial/Custodial. 

Army  Reserve  Center,  Fort  Harrison, 

Indianapolis,  Indiana. 
NPA:  Child-Adult  Resource  Services,  Inc., 

Green  Castle,  Indiana. 


Contract  Activity:  HQ.  88th  Regional  Support 

Command.  Fort  Snelling,  Minnesota. 
Service  Type/Location:  Recycling  Service. 

Cape  Cod  National  Seashore.  Wellfleet. 

Massachusetts. 
NPA:  Nauset,  Inc..  Hyannis,  Massachusetts. 
Contract  Activity:  National  Park  Serx'ice. 

Wellfleet.  Massachusetts. 
Service  Type/Location:  Switchboard 

Operation,  Shaw  Air  Force  Base,  South 

Carolina. 
NPA:  Goodwill  Industries  of  Lower  SC,  Inc., 

North  Charleston,  South  Carolina. 
Contract  Activity;  20th  Contracting 

Squadron/LGCA.  Shaw  AFB.  South 

Carolina. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 

The  following  products  are  proposed 
for  deletion  firom  the  Procurement  List: 

Products 

Product/NSN:  Pencil,  Mechanical 
7520-00-285-5822 
7520-00-285-5823 
7520-00-285-5826 
NPA:  Industries  for  the  Blind,  Inc., 

Milwaukee,  Wisconsin. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York. 
New  York. 
Product/NSN:  Strap  Assembly.  Litter 

1680-00-878-6964 
NPA:  Huntsville  Rehabilitation  Foundation, 

Huntsville,  Alabama. 
Contract  Activity:  Defense  Supply  Center 
Richmond,  Richmond,  Virginia. 

Sheryl  0.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-26596  Filed  10-17-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 


following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology. 

Title:  National  Weights  and  Measures 
Benchmarking  and  Needs  Assessment 
Survey. 

Form  Numbeiis):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  396. 

Number  of  Respondents:  79. 

Average  Hours  Per  Response:  6  hours. 

Needs  and  Uses:  The  purpose  of  the 
National  Weights  and  Measures 
Benchmarking  and  Needs  Assessment 
Survey  is  to  provide  a  comprehensive 
information  base  that  can  be  used  in 
strategic  planning.  The  information  will 
evaluate  the  effectiveness  of  the  national 
weights  and  measures  infrastructure, 
provide  a  basis  for  comparing  weights 
and  measures  programs  to  one  another, 
identify  how  the  resources  for  the  U.S. 
weights  and  measures  system  has 
changed  over  10  years,  identify  the 
number  of  businesses,  measuring 
devices,  the  volume  of  business  done  in 
various  business  sectors  subject  to 
weights  and  measures  inspections,  and 
to  identify  the  most  critical  needs  under 
the  current  environment  and  operation 
conditions  of  the  programs. 

Affected  Public:  State,  local  or  tribal 
government,  and  business  or  other  for- 
profit  organizations. 

Frequency:  One-time. 

Respondent's  Obligation:  V'oluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek. 
Departmental  Paperwork  Clearance 
Office,  (202)  482-0266,  Department  of 
Commerce.  Room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov) . 

Written  comments  and 
reconunendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  October  11.  2002. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  02-26459  Filed  10-17-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-^23-«08] 

Stainless  Steel  Plate  in  Coils  From 
Belgium;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  (Commerce 
summary:  On  [une  7.  2002,  the 
Department  of  Commerce  (the 
Department")  published  in  the  Federal 
Register  the  preliminary'  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  Belgium  (67  PR 
39354)  This  review  overs  imports  of 
subject  merchandise  from  ALZ.  N  V. 
(ALZ)  and  its  affiliated  US   importer 
TrefilARBED.  Inc.  (TrefilARBED)  The 
period  of  review  CPOR   )  is  May  1,  2000 
through  April  30.  2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results  of  review.  The 
final  weighted-average  dumping  margin 
is  listed  below  in  the  section  entitled 
"Final  Results  of  the  Review." 
EFFECTIVE  DATE:  ()( tober  18.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Sallv  C.  Gannon  at  (202)  482-01^2. 
Javier  Barrientos  at  (202)  482-2243,  or 
Brett  Royce  at  (202)  482-4106.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
(Commerce.  14th  Street  and  Constitution 
Avenue  NW  ,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  &  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act),  as 
amended.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001) 

Background 

Since  the  issuance  of  the  preliminary 
results  of  review,  [see  Stainless  Steel 
Plate  in  Coils  From  Belgium 
Preliminan-  Results  of  Antidumping 
Duty  Administrative  Review.  67  FR 
39354  dune  7,  2002)  {•  Preliminary 
Results"]),  the  following  events  have 
occurred  (3n  July  8,  2002.  we  received 
a  timelv  written  case  brief  from 
Allegheny  Ludlum,  Corp.,  AK  Steel 
Corporation.  Butler  Armco  Independent 
Union.  North  .American  Stainless, 
Zanesville  Armco  Independent  Union, 


and  the  United  Steelworkers  of 
America,  AFL-CICVCLC  (collectively, 
petitioners).  On  July  9,  2002.  we 
received  a  timely  written  case  brief  from 
the  respondent  ALZ  and  its  affiliated 
U.S.  importer  TrefilARBED.'  On  luly  16, 
2002,  we  received  a  timely  rebuttal  brief 
from  the  respondent.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  this  order  is 
i:ertain  stainless  steel  plate  in  coils. 
Stainless  steel  is  an  alloy  steel 
cimtaining,  bv  weight.  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products,  254  mm  or  over  in 
width  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  plate 
mav  also  be  further  processed  [e.g.. 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 
Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  Plate  not  in  coils. 
(2)  plate  that  is  not  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  (3)  sheet  and  strip, 
and  (4)  flat  bars.  In  addition,  certain 
cold-rolled  stainless  steel  plate  in  coils 
is  also  e.xcluded  from  the  scope  of  these 
orders.  The  excluded  cold-rolled 
stainless  steel  plate  in  coils  is  defined  as 
that  men  handise  which  meets  the 
physical  t;haracteristics  described  above 
that  has  undergone  a  cold-reduction 
process  that  reduced  the  thickness  of 
the  steel  by  25  percent  or  more,  and  has 
been  annealed  and  pickled  after  this 
cold  reduction  process. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
L'nited  States  (HTSUS)  at  subheadings: 
7219.11.00.30.  7219.11.00.60. 
7219.12.00.06.  7219.12.00.21, 
7219.12.00.26.  7219.12.00.51, 
7219.12.00.56.  7219.12.00.66. 
7219.12.00.71.  7219.12.00.81. 
7219.31.00.10,  7219.90.00  10, 
7219  90  00.20,  7219.90.00.25, 

7219  90.00.60.  7219.90.00.80. 
7220.11.00.00,  7220.20.10.10. 
7220.20.10.15.  7220.20.10.60, 
7220.20.10.80.  7220.20.60.05, 

7220  20.60.10.  7220.20.60.15, 
7220. 20.60. 60.  7220.20.60.80. 
7220.90.00.10.  7220.90.00.15. 
7220  90.00  60.  and  7220.90.00.80. 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
{"Decision  Memorandum")  from  Joseph 
A.  Spetrini.  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad.  Assistant  Secretary  for  Import 
Administration,  dated  October  7.  2002. 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit.  Room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directlv  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  in  the 
margin  calculations.  The  changes  are 
listed  below: 

•  We  added  Billing  Adjustment  2  to 
U.S.  price; 

•  For  the  purpose  of  deriving  CEP 
profit,  we  deducted  billing  adjustments 
from  both  home  market  and  U.S.  price: 

•  We  did  not  deduct  indirect  selling 
expenses  incurred  in  Belgium  for  U.S. 
sales  from  U.S.  price: 

•  We  have  reallocated  U.S.  warranty 
expenses  reported  by  TrefilARBED  at 
verification  on  a  CONNUM-specific 
basis. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  margin  exists  for  the  period 
May  1.  2000  through  April  30.  2001: 


Manufacturer/exporter 


Margin 
(percent) 


ALZ.  N  V 


3.84 


On  liilv  H.  HH\2.  Ihf  t)f(i.innicnl  received  the 
iiijii-fiiial    l)ii>ines!,  pruprielan  version  of 
rcspdiiilent's  (  a.se  hrii-t   The  tollcnving  tiav.  |uly  1. 
ZIX)1,  responileiil  subinilled  the    Final    business 
proprietary  version. 


Assessment 

The  Department  will  determine,  and 
the  U.S.  Customs  Service  (Customs) 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1).  we  have 
calculated  an  importer-specific 
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assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  Customs  within 
15  days  of  publication  of  these  final 
results  of  review.  We  will  direct 
Customs  to  assess  the  resulting 
assessment  rates  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  the  importer's 
entries  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
notice  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  stainless  steel  plate  in  coils  from 
Belgiimi  entered,  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  9.86 
percent,  which  is  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(see  Notice  of  Final  Detennination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Plate  in  Coil  From  Belgium,  64  FR 
15476  (March  31, 1999)).  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidimiping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 


with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hepeby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  771(i)  of  the 
Act. 

Dated:  October  7.  2002. 
Faryar  Shirzad, 

Assistant  Secretary-  for  Import 
Administration. 

Appendix 

List  of  Issues 

Comment  1:  U.S.  Billing  Adjustment  2 
Comment  2:  CEP  Profit  Calculation 
Comment  3:  Indirect  Selling  Expenses 
Comment  4:  Date  of  Sale 
Comment  5:  Warranty  Expenses 

[FR  Doc.  02-26608  Filed  10-17-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.I  01 002B] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Conmierce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Whiting  Oversight  Committee  and 
Advisory  Panel  in  November,  2002. 
Recommendations  from  the  committee 
will  be  brought  to  the  full  Council  for 
formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meeting  will  held  on 
Monday,  November  4,  2002  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Femcroft,  50  Ferncroft 
Road,  Danvers,  MA  01923;  telephone: 
(978) 465-0492. 

Council  address.New  England  Fishery 
Management  Council,  50  Water  Street, 
Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978) 465-0492. 


SUPPLEMENTARY  INFORMATION:  The 

committee  and  panel  will  review- 
information  and  analyses  included  in 
Framework  37  to  the  Northeast 
Multispecies  Fishen,'  Management  Plan 
(FMP).  They  will  provide 
recommendations  for  Council 
consideration  for  final  selection  of 
management  measures  to  be  included  in 
Framework  37:  measures  in  Framework 
37  may  eliminate  the  Year  4  default 
measure  in  both  whiting  stock  areas, 
increase  opportunities  for  whiting 
fishing  in  the  Cultivator  Shoal  Whiting 
Fishery  and  other  fisheries  in  the 
northern  stock  area,  and  adjust  other 
whiting  management  measures.  They 
will  also  consider  a  new  control  date  for 
small  mesh  multispecies  (whiting,  red 
hake,  offshore  hake)  and  development  of 
related  recommendations  for  Council 
consideration. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliciry  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  October  11.  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Ser\'ice. 
[FR  Doc.  02-26598  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Ban  of  All-Terrain 
Vehicles  Sold  for  Use  by  Children 
Under  16  Years  Old 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 


SUMMARY:  The  Commission  has  received 
a  petition  (CP-02-4/  HP-02-1) 
requesting  that  the  Commission  ban  the 
sale  of  adult-size  four  wheel  all-terrain 
vehicles  ("ATVs")  sold  for  the  use  of 
children  under  16  years  of  age.  The 
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Commission  solicits  written  comments 
concerning  the  petition. 
DATES:  The  Office  of  the  Secretar\'  must 
receive  comments  on  the  petition  by 
December  17.  2002. 
ADDRESSES:  Comments,  preferablv  in 
five  copies,  on  the  petition  should  be 
mailed  to  the  Office  of  the  Secretdry, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207.  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretary.  Room  501.  4330  East- 
West  Highway.  Bethesda.  Mar\land 
20814.  Comments  may  also  be  filed  by 
telefacsimile  to  (301 )  504-0127  or  by 
email  to  cpsc-os^cpsc.gov.  Comments 
should  be  captioned  'Petition  CP-02-4/ 
HP-02-1.  Petition  on  ATV's.  "  A  copy  of 
the  petition  is  available  for  inspection  at 
the  Commission's  Public  Reading  Room. 
Room  419.  4330  East-West  Highway. 
Bethesda.  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond.  Office  of  the 
Secretarv.  (Consumer  Product  Safety 
Commission.  Washington.  DC  20207; 
telephone  (301)  504-0800.  ext.  1232. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  Consumer 
Federation  of  America  ("CFA  ")  and 
other  groups  '  requesting  that  the 
Commission  take  several  actions 
concerning  all-terrain  vehicles 
('ATVs  ").  The  Commission  is  docketing 
their  request  for  a  ban  of  the  sale  of 
adult-size  four  wheel  .\TVs  sold  for  the 
use  of  children  under  16  as  a  petition 
under  the  Consumer  Product  Safety  Act, 
15  I' SC.  2057.  and  the  Federal 
Hazardous  Substances  .Act.  15  U.S.C. 
1261(q)(l){A).  The  petitioners  assert  that 
ATVs  pose  an  unreasonable  risk  of 
injurv'  and  death  to  children  They  cite 
Commission  data  that  between  1982  and 
2001  there  were  reports  of  4.541  ATV- 
related  deaths,  and  that  1,714  (or  38%) 
of  those  deaths  were  children  under  16 
years  old.  Thev  also  note  that  in  the  year 
2001 .  there  were  1 1 1 .700  people  taken 
to  emergency  rooms  for  ATV-related 
injuries,  of  which  34.800  were  under  16 
years  old.  They  argue  that  there  is  no 
feasible  standard  that  would  address  the 
risks  ATVs  pose  to  children. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207.  telephone  (301) 
504-0800.  Copies  of  the  petition  are  also 


available  for  inspection  from  8:30  a.m. 
to  5  p.m..  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room. 
Room  419.  4330  East-West  Highway, 
Bethesda,  Maryland. 

DfltedOctober  10.  2002. 
Todd  Stevenson. 

.Sfcn'forv.  Con^iimfr Product  Safety 

Commission 

IFR  Doi:.  0,;-Jti4.i8  Filed  10-17-02;  8:45  am] 

BILLING  CODE  6355-01 -P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Thursday,  October  24, 

2002.  lOd.m 

LOCATION:  Room  420.  East  West  Towers. 

4330  East  West  Highway.  Bethesda. 

Maryland. 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

Petition  HP  99-1     Pohiinvl  Chloride 
(PVI 

The  staff  will  brief  the  Commission  on 
Petition  HP  99-1  requesting  a  ban  of 
[)olyvinyl  chloride  (PVC)  in  all  toys  and 
other  products  intended  for  children 
five  years  of  age  and  under. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson.  Office 
of  the  Secretary,  4330  East  West 
Highway.  Bethesda.  MD  20207  (301) 
504-0800. 

Dated:  October  15,2002. 
Todd  A.  Stevenson, 

FK  1)(M    02-26730  Filed  10-16-02;  8:45  ami 
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'  The  other  groups  are  the  .American  .Academy  of 
Pediatrics,  the  .American  Cijilege  of  Emergency 
Physicians.  Bluewater  Network,  the  Onter  for 
Iniurv  Research  and  Policy,  the  Danny  Foundation 
for  Crib  and  Child  Product  Safety.  Kids  in  [)an«pr. 
National  .Association  of  Orthopaedic  Nurses,  .md 
IS  PIR{; 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Proposed  Aircraft  Conversion  at 
Martinsburg,  WV 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended  (42  United  States 
(Aide  4321.  ft  seq  ).  the  Council  on 
Environmental  Quality  (CEQJ 
Regulations  for  implementing  the 
procedural  provisions  of  NEPA  (40  Code 
of  Federal  Regulations  (CFR)  parts 
1500-1508).  and  Air  Force  policy  and 
procedures  (32  CFR  part  989),  This 
announcement  provides  notice  that  the 


Air  Force  proposes  a  conversion  of  C- 
130  aircraft  to  C-5  aircraft  along  with 
associated  actions  to  meet  strategic 
airlift  requirements  of  the  U.S.  Air  Force 
and  Air  National  Guard.  This  action 
requires  a  unique  mix  of  facilities  and 
support  capabilities  associated  with  the 
C-5,  the  largest  cargo  aircraft  in  the 
Department  of  Defense  inventory  The 
eventual  receiving  location  would 
maintain  and  operate  an  inventory  of  10 
C-5  aircraft. 

The  Air  National  Guard  is  preparing 
an  EIS  to  assess  potential  environmental 
impacts  associated  with  the  proposed 
conversion  from  C-130  to  C-5  aircraft  at 
the  167th  Airlift  Wing  (167  AW), 
Martinsburg,  WV.  The  167th  AW  action 
would  consist  of  three  primary 
components:  (1)  Conversion  from  C-130 
to  C-5  aircraft;  (2)  acquisition  of  land 
through  lease;  from  the  Eastern  West 
Virginia  Airport  and  (3)  construction  of 
both  ANG  and  the  Eastern  West  Virginia 
Regional  Airport  facilities  on  existing 
and  acquired  parcels.  The  EIS  will 
address  alternatives  to  the  proposed 
action,  including  alternative  facilities 
development  scenarios,  reduced  airfield 
expansion,  and  the  No  Action 
Alternative. 

The  ANG  will  initiate  a  public 
scoping  process  to  facilitate 
identification  of  the  relevant  scope  of 
environmental  issues  to  be  addressed  in 
the  EIS.  The  public  will  be  invited  to 
participate  in  scoping  meetings  and 
review  the  Draft  EIS.  Notification  of  the 
meeting  locations  and  time  will  be  made 
in  the  local  area  and  will  be  announced 
via  local  news  media.  Information 
gathered  during  the  public  scoping  will 
be  used  in  the  development  of  the  Draft 
EIS. 

For  Further  Information  Contact: 
ANG/CEVP.  Martinsburg  EIS,  Attention: 
Lt  Col  TJ  Mitnik,  3500  Fetchet  Avenue, 
Andrews  Air  Force  Base.  MD  20762. 

Pamela  D.  Fitzgerald, 

Air  Forcf  Federal  Register  Liaison  Officer. 
IFR  Dor.  02-26604  Filed  10-17-02:  8:45  ami 

BtLUNG  CODE  5001 -05-P 


DEPARTMENT  OF  ENERGY 

Office  Of  Energy  Efficiency  and 
Renewable  Energy 

Biomass  Research  and  Development 
Technical  Advisory  Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Biomass  Research 
and  Development  Technical  Advisory 
Committee  under  the  Biomass  Research 
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and  Development  Act  of  2000.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
agencies  publish  these  notices  in  the 
Federal  Register  to  allow  for  public 
participation.  This  notice  announces  the 
meeting  of  the  Biomass  Research  and 
Development  Technical  Advisory 
Committee. 

DATES:  November  6,  2002.  8:30  a.m. 
ADDRESSES:  Hilton  Crystal  City  Hotel  at 
National  Airport,  Crystal  Room,  2399 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Ferrell,  Designated  Federal  Officer  for 
the  Committee,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  (202)  586-7766. 
SUPPLEMENTARY  INFORMATKM: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  that  promotes 
research  and  development  leading  to  the 
production  of  biobased  industrial 
products. 

Tentative  Agenda:  Agenda  will 
include  discussions  on  the  following: 

•  Full  committee  discussion  to 
finalize  the  Roadmap  document  for 
federal  biomass  research  and 
development  programs. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
Biomass  Research  and  Development 
Technical  Advisory  Committee.  To 
attend  the  meeting  and/or  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  John 
Ferrell  at  (202)  586-7766  or 
Bjoene/]gy<9ee.doe.gov  (email).  You  must 
make  yoiu"  request  for  an  oral  statement 
at  least  5  business  days  before  the 
meeting.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting. 
Reasonable  provision  will  be  made  to 
include  the  scheduled  oral  statements 
on  the  agenda.  The  Chair  of  the 
Committee  will  make  every  effort  to 
hear  the  views  of  all  interested  parties. 
If  you  would  like  to  file  a  written 
statement  with  the  Committee,  you  may 
do  so  either  before  or  after  the  meeting. 
The  Chair  wdll  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  60  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 


Issued  at  Washington.  DC  on  October  11. 
2002. 
Rachel  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  02-26556  Filed  10-17-02:  8:45  ami 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-22-0001 

Arizona  Public  Service  Company; 
Notice  Of  Filing 

October  11.  2002. 

Take  notice  that  on  October  8,  2002, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  Interconnection 
£md  Operating  Agreement  with  Aitibi 
Consolidated  Sales  Corporation  (Abitibi) 
under  APS'  Open  Access  transmission 
Tariff,  designated  as  Service  Agreement 
No.  210. 

A  copy  of  this  filing  has  been  served 
on  Abitibi  and  the  Arizona  Corporation 
Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  officieil  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  October  29.  2002. 

Linwood  A.  Watson,  ]r.. 

Deputy  Secretary. 

[FR  Doc  02-26497  Filed  10-17-02:  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GT02-36-001] 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Filing 

October  11.  2002. 

Take  notice  that  on  October  8.  2002, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  to  be  part 
of  its'  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  (Tariff),  Substitute 
Original  Sheet  No.  165A.'  to  be  effective 
September  20,  2002. 

Canyon  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  "Order  Conditionally 
Accepting  Tariff  Sheet"  issued  on 
September  20,  2002,  in  Docket  No. 
GT02-36-O00. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  each  person 
designated  on  the  official  service  list  in 
Docket  No.  GT02-36-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  VVeb  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-26495  Filed  10-17-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01- 142-001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Petition  To 
Amend 

October  U.  2002. 

Take  noficp  that  >m  Dctnber  4.  2002. 
Columbia  Gas  Transriiissmn  ( j)r[)()ratu)ii 
(Columbia).  12801  Fair  Ukes  Parkwav. 
Fairfa.x.  Virginia  22030-0146.  filtHJ  m 
Docket  .No  rP02-142-OOl.  a  pt'titioii  to 
amend  the  appluation  filed  .^pril  5. 
2002.  m  Docket  No.  (;P02- 142-000, 
requesting  a  certificate  pursuant  to 
sections  7(b)  and  (c)  of  the  Natural  C„i<. 
Act  (NGA)  and  Part  157  of  the 
Ccjmmission  s  Regulations  for 
abandonment  authtjrization  and  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  i  (instruction 
and  operation  of  certain  natural  gas 
transmission  facilities  in  Pennsylvania 
and  Marvland  to  provide  firm 
transportation  sen.i(e  (FT.S)  under  Part 
284  of  the  Commission's  Regulations  f(ir 
Rock  .Springs  Cieneration.  LLC  (Ruck 
Springs)  and  CED  Rock  Springs.  Inc. 
(CEDRS)  (together.   ■Customer"!,  all  as 
more  fully  set  forth  in  the  applu  atmn 
which  is  on  file  with  the  (lornmission 
and  open  to  public  inspection. 

(Columbia  proposes  to  revise  its 
previouslv  approved  and  retjuested 
proposals  in  Docket  Nds  (.P01-2ti0- 
000.  CPOl-439-000  and  CP02-142-000 
because  of  (hanging  nt^ds  and  customer 
cire  umstani  e.s  ri>  discussed  in  a  public 
meeting  at  the  (Commission  held 
September  4.  2002   It  is  stated  that  the 
customer  for  which  facilities  were 
authorized  in  Docket  No  CP01-2h(M)0n 
exercised  its  option  to  terminate  its 
contract  That  authcinzation  included  a 
proposal  to  abandon  the  existing 
compressor  at  the  Downingtown 
compressor  station  in  Pennsylvania  ,md 
to  construct  and  operate  additional 
compression  at  the  compressor  station 
It  is  stated  that  the  proposal  in  Doc  ket 
No.  CP02- 142-001  rec4uires  the 
additional  c;ompression.  therefore, 
because  those  facilities  were  not 
installed.  Columbia  recjuests 
authorization  in  the  instant  doc  ket  to 
include  abandonment  of  the  existing 
compressor  and  construction  of  a  new 
6.000  horsepower  ( ompressor  at 
Downingtown  Columbia  has  filed  a 
separate  application  with  proposed 
revisions  to  its  Delaware  \'allev  Energy 
Expansion  Pro)ec;t  in  Docket  No  t;P01- 
4.^9-003. 

In  Docket  No.  CP02-142-«()1. 
(Columbia  proposes  to  abandon  H  H  miles 


of  10-inch  pipeline  in  Chester  County. 
Pennsylvania,  and  to  construct  and 
operate  8  8  miles  of  24-inch  pipeline 
irepla<  ement  of  Line  1896),  and  to 
.jbandon  0  .<  mile  of  14-inch  pipeline 
and  to  construct  and  operate  0.3  mile  of 
24-in(  h  [lipeline  in  Chester  County 
(repla( cment  of  Line  1556).  both  as 
previouslv  authorized  in  Docket  No. 
CP01^3>»-000.  it  is  stated  that 
( Columbia  will  use  the  expanded 
mainline  c:apac:ity  to  transport  up  to 
270.000  Dekatherms  (dt)  per  day  of 
natural  gas  to  the  Customer's  power 
[)lant  to  be  located  in  Rock  Springs, 
Cecil  County,  Maryland,  in  order  to 
serve  the  fuel  recjuirements  of  the  power 
plant  and  to  serve  future  electric 
demand  requirements  (Columbia  states 
that  it  has  signed  contracts  with  Rock 
Springs  and  CEDRS  to  transport  gas  for 
a  term  of  20  years,  delivering  135.000  dt 
of  gas  per  day  to  each  It  is  asserted  that 
the  replacement  of  the  line  will  enhance 
reliability  and  flexibility  for  (Columbia's 
existing  customers  through  the  creation 
of  additional  capacity  during  off-peak 
})eriods  (Columbia  states  that  it  will 
make  deliveries  to  the  Customer  using 
the  existing  Rock  Springs  Meter  Station 
which  was  constructecJ  by  Columbia 
under  the  automatic  provisions  of  its 
blanket  certifii  ate  and  paid  for  by  the 
(Customer 

Columbia  estimates  the  cost  of  the 
pro|ec  t  at  $2'J.2 14.400  and  requests 
rolled  in  rate  treatment  for  the  cost, 
asserting  that  the  project  satisfies  the 
requirements  of  the-  (Commission's 
Pri(  ing  Polu  y  Statement  for  new 
constructu)!!  (Columbia  requests  that  a 
certificate  be  issued  by  December  18. 
2002,  in  order  to  begin  service  by  April 
1.  2003. 

Anv  questions  regarding  this 
.ipplic  atioii  should  be  directed  to 
Fredrii  )  Ceorge.  .Senior  Attorney,  at 
(304)  357-2359,  Columbia  Gas 
Transmission  (".ompanv,  PO  Box  1273, 
Charleston.  West  Virginia  25325-1273. 

There  are  two  ways  to  become 
involved  in  the  (Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proc:ecHlings  for  this  project 
should,  on  or  before  November  1.  2002. 
file  with  the  P'ederal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  D(C  20426.  a  motion  to 
inter%ene  in  ac:cordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practii  e  and  Procedure  (18  CFR 
.185  21 1  and  385  214)  and  the 
rc-gulations  under  the  NGA  (18  CFR 
1.57  10)  A  person  obtaining  party  status 
will  be  placed  on  the  service  list 
maintained  bv  the  Secretary  of  the 
( Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 


bv  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  Commission's  Web  site  at  http:/ 
/wwv,-.ferc.fed.  us/ efi/ doorbell. htm.  The 
Commission  strongly  encourages 
iatervenors  to  file  electronically. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
(Commission's  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However.  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
prcrvided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  ludge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
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final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-26490  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-336-007] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

October  11,  2002. 

Take  notice  that  on  October  7,  2002. 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1- 
A,  the  tariff  sheets  listed  in  Appendix  A 
to  the  filing,  with  an  effective  date  of 
November  1,  2002. 

El  Paso  states  that  the  tariff  sheets  are 
being  filed  in  compliance  with  the 
Commission's  September  20,  2002  order 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://v\-ww.ferc. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001  (a)(lKiii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

.Acting  Secretary. 

|FR  Doc.  02-26491  Filed  10-17-02;  8:4,t  am] 

BILLING  CODE  671 7-01 -P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-49d-001] 

Equitrans,  L.P.;  Notice  of  Compliance 
Filing 

October  11.  2002. 

Take  notice  that  on  October  9,  2002. 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
on  October  1,  2002; 
Sheet  No.  225 

Original  Sheet  No.  225A 
Second  Revised  Sheet  No.  276 
Original  Sheet  No.  27r)A 
Original  Sheet  No.  276B 
Sec:ond  Revised  Sheet  No.  277 
Second  Revi.sed  Sheet  No.  278 
Substitute  Fourth  Revised  Sheet  No.  :108 
Substitute  First  Revised  Sheet  No.  ;i09 

Equitrans  states  that  the  purpose  of 
this  tariff  filing  is  to  comply  with  the 
Commission's  Letter  Order,  issued  in 
Docket  No.  RP02-499-000.  on 
September  27.  2002,  where  the 
Commission  accepted  the  Equitrans 
tariff  sheets  to  comply  with  Commission 
Order  587-0,  subject  to  its  filing  certain 
modifications  to  include  and  delete 
standards  in  accordance  with  Version 
1.5  of  the  North  American  Energy 
Standards  Board. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://l^'\^^^■.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  )r.. 

Acting  Secretan,'. 

iFR  Doc.  02-264<12  Filed  lU-T-OZ.  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-2330-000  and  ELOO-62- 
039] 

New  England  Power  Pool  and  ISO — 
New  England,  Inc.;  Notice 

October  11.  2002 

Take  notice  that  at  the  Commission's 
public  meeting  of  October  9.  2002.  the 
Agenda  Item  A-3  panel  presentations 
and  discussions  on  demand  response 
matters  may  have  touched  upon  matters 
relating  to  demand  response  issues 
currently  being  considered  by  the 
Commission  in  the  dockets  listed  above. 
Consequently,  the  Commission  is 
hereby  providing  an  opportunity  for 
parties  in  the  dockets  listed  above  to  file 
comments  on  the  presentations  and 
discussions  that  pertain  to  issues 
pending  in  these  dockets.  The  relevant 
portions  of  the  transcripts  of  the  (October 
9.  2002,  Commission  meeting  will  also 
be  placed  in  the  record  of  these  dockets. 

Anv  party  in  these  dockc^ts  desiring  to 
file  comments  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214).  All  such  comments 
should  be  filed  on  or  before  the 
comment  date.  and.  to  the  extent 
applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  seryu:e  list 
Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  31.  2002. 

Magalie  R.  Salas, 

Si'crelar) . 

IFR  Doc.  02-2R.'ir)2  FiliMi  10-1  "-(12:  H-4.=i  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[[Socket  No.  EL03-10-O001 

Norttieast  Utilities  Service  Company, 
Complainant,  v.  NRG  Energy,  Inc., 
Respondent.;  Notice  of  Complaint 

October  11.  2002 

Take  notice  that  on  October  9.  2002, 
Northeast  L'tilities  Service  Company 
(NUSCO)  tendered  for  filing  <i  piihlii 
and  non-public  Complaint  again.st  NKC 
Energy,  Inc  (NRG)  asking  for  the 
enforcement  of  an  Interconnection 
Agreement  between  .MSCO  and  .N'Kli 

Copies  of  the  Public  C^omplaint  were 
seryed  upon  NRG  Energy,  Inc.,  and  the 
Connecticut  Department  of  Public 
Utilities   The  respnndent  and  any 
interested  person  whn  has  fiK^d  a 
motion  to  intervene  in  the  complaint 
proceeding  may  make  a  written  reciuest 
to  the  c:omplainant  for  a  (  opy  nf  the 
complete  inun-puhlu  )  ( omplaint.  The 
request  must  in(  hide  an  executed  copy 
of  the  proteftivf  agreenu-nt  which 
Northeast  \  'tilities  Serviie  ( loinpaiu 
provided  with  its  complaint  to  th»' 
Commission,  as  retjuired  by  IH  ('F'K 
385  206(e)  .\n\  party  may  file  aw 
objet  tion  til  the  proposed  form  of 
protec:tive  agreement 

Any  pers(m  desiring  tn  he  )uMrd  or  to 
protest  this  filing  should  file  v\  ith  thf 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  ( 18  CFR  ^H'^  211 
and  385  214)   Protests  will  br 
considered  bv  the  (Commission  iii 
determining  the  appropriate  ac  tioii  to  he 
taken,  but  will  ntJt  serve  to  make 
protestants  parties  to  the  proceeding. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  fil^d  on  or  before  November  12. 
2002   This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  httf 
i\-w\\  ftTc^ov  using  the  "FERRIS  '  link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  doc  ket  number 
field  to  ac;c:ess  the  document    For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  The  answer  to  the 
complaint,  comments,  protests  and 
interventions  mav  be  filed  electronic.illv 
via  the  Internet  in  lieu  of  paper;  see  18 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link.  The 
C'ommission  strongly  encourages 
electrimit:  filings. 

Linwood  A.  Watson,  |r.. 

Dfpiitv  Sfc  rrtiir\ 

:FK  Dim    02-26501  Filed  10-17-02;  8;45  ami 

BILUNG  COD€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-1 326-001  and  ER02- 
1326-002] 

PJM  Interconnection,  L.L.C.;  Notice 

October  11,  2002 

Take  notice  that  at  the  Commission's 
public  meeting  of  October  9.  2002,  the 
Agenda  Item  A-3  panel  presentations 
and  discussions  on  demand  response 
matters  mav  have  touched  upon  matters 
relating  to  demand  response  issues 
I  urrentlv  being  considered  by  the 
Ciommissiim  in  the  dockets  listed  above. 
Conse(|uentlv.  the  Commission  is 
hereby  providing  an  opportunity  for 
parties  in  the  dockets  listed  above  to  file 
comments  on  the  pre.sentations  and 
discussions  that  pertain  to  issues 
pending  in  these  dockets.  The  relevant 
portions  of  the  transcripts  of  the  October 
M  2002.  (iimunission  meeting  will  also 
be  pla(;ed  m  the  record  of  these  dockets. 

Anv  party  in  these  dockets  desiring  to 
file  comments  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Pra<  tice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  comments 
should  be  filed  on  fir  before  the 
comment  date,  and,  to  the  extent 
applicable,  must  be  served  on  the 
applicant  and  on  any  (jther  person 
designated  on  the  official  service  list. 
Comments  mav  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CF-'R  385  2001(a)(l)(iii)  and  the 
instnu  tiiuis  on  the  C'ommission's  Web 
site  under  the  "e-Filing  "  link.  The 
t'ommission  strfingly  enc:ourages 
elei  troni(  filings. 

CDninu-nt  Date:  October  31.  2002, 

Vlagalie  R.  .Salas, 

Secretory 

FR  [).M     ()2-2t.S).l  FiU'.i  in-17-02;  8:4.5  nml 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Applications,  Hearings, 
Determinations,  etc.;  Notice 

Regional  Transmission  Organizations 

|D(M  ket  Nos.  RTOl-99-000,  RTOl-99-001. 
KT01-99-()02  and  RTOl-99-0031 

Bangor  Hydro-Electric  Company,  et  al. 

[Docket  Nos.  RTOl-86-000.  RTOl-86-001 
,in(i  RTO 1-80-002 1 

New  York  Independent  System 
Operator,  Inc.,  et  al. 

lUoi  ket  Nos.  RTOl-95-000.  RTOl-95-001 
diid  RT01-9,5-O02| 

PJM  Interconnection,  L.L.C.,  et  al. 

(Docket  Nos.  RTOl-2-000.  RTOl-2-001. 
RTO 1-2-002  and  RT01-2-003| 

PJM  Interconnection,  L.L.C. 

lUocket  No,  RTOl-98-OOOl 

ISO  New  England,  Inc.,  New  York 
Independent  System  Operator,  Inc. 

|Do(  ket  No.  RT02-.1-0001 

October  11,  2002. 

Take  notice  that  PJM  Interconnection, 
L.L.C.  New  York  Independent  System 
Operator,  Inc.  and  ISO  New  England, 
Inc.  have  posted  on  their  internet  Web 
sites  charts  updating  their  progress  on 
the  resolution  ISO  seams. 

Any  person  desiring  to  file  comments 
(m  this  information  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR  385,211 
and  385.214),  All  such  comments 
should  be  filed  on  or  before  the 
comment  date.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper:  see  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  'e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Comment  Date:  October  31.  2002. 

Maj^alie  R.  Salas, 

Sfcrvtary 

;FR  [■)()(    n2-26.-)fi:!  Filed  10-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-523-001] 

Southern  LNG  inc.;  Notice  of 
Compliance  Filing 

October  11,  2002. 

Take  notice  that  on  October  7,  2002, 
Southern  LNG  Inc.  (Southern)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets  with  an  effective  date  of 
October  1,2002: 

Substitute  Third  Revised  Sheet  No.  5 
Substitute  Third  Revised  Sheet  No.  6 

Southern  states  that  the  purpose  of 
this  filing  is  to  implement  certain 
modifications  to  its  tariff  sheets  in 
compliance  with  the  Commission's 
Order  issued  on  September  30,  2002,  in 
the  captioned  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http.7/vvivw./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-26493  Filed  10-17-02;  8:45  am] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-289-001] 

Southern  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

October  11.  2002. 

Take  nodce  that  on  July  11.  2002, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  Substitute  Seventh 
Revised  Sheet  No.  237,  with  an  effective 
date  of  July  1.  2002. 

Southern  states  that  the  filing 
implements  certain  directives  in  the 
Commission's  order  issued  on  June  26, 
2002,  in  the  captioned  proceeding. 

Southern  states  that  copies  of  the 
filing  are  being  served  upon  its 
customers  and  interested  state 
commissions,  and  upon  each  party 
designated  on  the  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  21,  2002 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659,  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-26494  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-27-O001 

Tampa  Electric  Company;  Notice  of 
Filing 

a 

October  11.2002. 

Take  notice  that  on  October  9,  2002, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a 
transaction-specific  service  agreement 
with  Cargill  Fertilizer,  Inc.  (Cargill)  for 
non-firm  point-to-point  transmission 
ser\'ice  under  Tampa  Electrics  open 
access  transmission  tariff.  Tampa 
Electric  proposes  that  the  ser\'ice 
agreement  be  made  effective  on  October 
1,2002. 

Copies  of  the  filing  have  been  ser\-ed 
on  Cargill  and  the  Florida  Public 
Service  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http./f 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Fihng"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  October  30,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc  02-26496  f    ed  10-17-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-28-000] 

Walton  County  Power,  LLC;  Notice  of 
Filing 

October  11.  2002 

Take  notice  that  Walton  County 
Power,  LLC  on  October  9,  2002, 
tendered  for  filing  a  Notice  of 
Succession  pursuant  to  sections  35.16 
and  131.51  of  the  Commission's 
regulations.  Walton  County  Power.  LLti 
is  succeeding  to  the  FERC  Electric 
Tariff.  Original  Volume  No   1  and  Rate 
Schedule  FERC  No.  1  of  LG&E  Power 
Monroe  LLC.  effective  February  15. 
2002  as  a  result  of  a  name  change. 
Consequently,  the  tariff  sheets  filed  bv 
LG&E  Power  Monroe  LLC  in  Docket 
Nos.  EROl-1 30 1-000.  et  al .  and  ER02- 
902-000  have  been  replaced  with 
appropriate  sheets  reflecting  the  name 
change. 

Copies  of  the  filing  were  served  on 
LG&E  Energy  Marketing  Inc  .  the  only 
party  taking  service  under  the 
agreements  Any  person  desiring  to 
intervene  or  to  protest  this  filing  should 
file  with  the  Federal  Energy  Regulatory 
Commissum.  888  First  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385  21 1  and 
385.214).  Protests  will  be  considered  bv 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date,  and,  to  the  extent 
applicable,  must  be  serv-ed  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http  // 
\\-w\^-  ferc.^ov.  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  orTTY, 
(202)  502-8659  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 


Comment  Date:  October  30.  2002. 


Comment  Date:  October  21,  2002. 


l.inwood  A.  Watson,  Jr., 

Dt-puly  ^fi  Tvtcin 

IFK  Do< .  02-2M98  Filed  10-17-02;  8:4.=i  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2602-004.  et  al.] 

Dayton  Power  and  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

l)t  toiler   !.  J(I(I2 

The  following  filings  have  been  made 
with  the  (lommission.  The  filings  are 
listed  in  ascending  order  within  each 
do<:ket  classification. 

1 .  Dayton  Power  and  Light  Company 
and  DPL  Energy  LLC 

i  Docket  Nos.  fc;R96-2602-004  and  ER9&- 
JW)l-015j 

Take  notice  that  The  Dayton  Power 
and  Light  Company  and  DPL  Energy. 
LLC  on  .September  27.  2002  tendered  for 
filing  an  updated  market  power 
analysis 

Comment  Date:  October  18,  2002. 

2.  Allegheny  Energy  Supply  Company. 
LLC.  AYP  Energy.  Inc..  Allegheny 
Energy  Supply  Conemaugh,  LLC, 
.\llegheny  Energy  Supply.  Gleason 
Generating  Facility.  LLC.  Allegheny 
Energy  Supply.  Lincoln  Generating 
Facility.  LLC.  Allegheny  Energy  Supply, 
Wheatland  Generating  Facility.  LLCm 
Allegheny  Energy  Supply.  Hunlock 
Creek.  LLC,  Allegheny  Power,  Green 
Valley  Hydro.  LLC.  and  Buchanan 
Generation,  LLC 

(Docket  Nos   KKOO-H14-U01,  KR9^»-9,S4-001, 
ER01-7qi-001.  KR01-20H7-002.  EROl- 
206H-OO2.  ER01-206H-O01.  t:R01-3.12-O01. 
KR98- 1466-002.  EROO-2')24-()02.  Hnii  P;R02- 
16.i8-<H)l| 

Take  notice  that  on  .September  30, 
2002.  Allegheny  Energy  Supply 
Company.  LLC,  AYP  Energy,  Inc.. 
Allegheny  Energy  Supply  Conemaugh, 
LLC,  Allegheny  Energy  Supply  Gleason 
Generating  Facility,  LLC.  Allegheny 
Energy  Supply  Lincoln  Generating 
Facility,  LLC.  Allegheny  Energy  Supply 
Wheatland  Generating  Facility,  LLC. 
Allegheny  Energy  Supply  Hunlock 
Creek.  LLC.  Allegheny  Power,  Green 
Valley  Hvdro,  LLC,  and  Buchanan 
Generation,  LLC  ("Applicants ')  filed 
their  triennial  market  power  report 
pursuant  to  the  Commission's  orders 
authorizing  the  Applicants  to  sell  power 
at  market-based  rates. 


3.  Southern  Company  Services,  Inc. 

(Docket  No   ER02-H.=Sl-O0fil 

Take  notice  that  on  September  27, 
2002,  on  behalf  of  Southern  Company 
.Services,  Inc.,  acting  as  agent  for 
Alabama  Power  Company,  Georgia 
Power  Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively.  Southern  Companies) 
submitted  an  Informational  Filing.  The 
purpose  of  this  Informational  Filing  is  to 
update  the  FERC  Annual  Charge 
component  of  Southern  Companies' 
bulk  transmission  charges,  as  adopted 
bv  Southern  Companies  in  this 
proceeding  to  amend  their  Open  Access 
Transmission  Tariff  (FERC  Electric 
Tariff,  Fourth  Revised  Volume  No.  5). 

Comment  Date:  October  18,  2002. 

4.  ISO  New  England  Inc. 

(Docket  No.  ER02-2 1.53-001 1 

Take  notice  that  on  September  30, 
2002,  ISO  New  England  Inc.,  submitted 
its  compliance  report  in  this  proceeding. 

Copies  of  the  said  filing  have  been 
served  upon  all  parties  to  this 
proceeding  and  electronically  upon  the 
New  England  Power  Pool  participants. 

Comment  Date:  October  21.  2002. 

5.  Bridger  Valley  Electric  Association, 
Inc. 

(Docket  No  ER02-2 198-001] 

Take  notice  that  on  September  30, 
2002,  Bridger  Valley  Electric 
Association.  Inc.  (Bridger  Valley) 
submitted  additional  information  to  the 
Commission's  letter  dated  August  16. 
2002.  that  the  June  28.  2002.  Open 
.Access  Transmission  Tariff  and 
accompanying  rates  are  deficient  and 
requested  further  information. 

Comment  Date:  October  21,  2002. 

6.  Southern  Company  Services,  Inc. 

(Docket  No.  ER02-2220-002| 

Take  notice  that  on  September  30. 
2002,  Southern  Company  Services.  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively,  Southern  Companies), 
resubmitted  First  Revised  Service 
Agreement  No.  387  for  long-term  firm 
point-to-point  transmission  service 
under  the  Open  Access  Transmission 
Tariff  of  Southern  Companies  (FERC 
Electric  Tariff,  Fourth  Revised  Volume 
No.  5)  (Tariff)  in  compliance  with  the 
Commission's  order  in  this  proceeding 
dated  August  30.  2002. 

Comment  Date:  October  21.  2002. 
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7.  Southwest  Power  Pool,  Inc. 

[Docket  Nos.  ER02-2222-O01,  (not 
consolidated).  ERG 2-2 2 23-001.  ER02-2224- 
001.  ER02-2225-001.  and  ER02-2226-001] 

Take  notice  that  on  September  30, 
2002,  Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  the  compliance 
filing  required  by  the  Federal  Energy 
Regulatory  Commission's  August  30, 
2002  issued  in  the  proceedings  listed 
above.  Southwest  Power  Pool,  Inc.,  100 
FERC  1161,239. 

Comment  Date:  October  21,  2002, 

8.  Mt.  Carmel  Public  Utility  Company 

[Docket  No.  ER02-2293-001] 

Take  notice  that  on  September  30, 
2002,  Mt.  Carmel  Public  Utility 
Company  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  to  its 
service  agreement  filed  July  1,  2002.  The 
amendment  is  cover  sheets  containing 
the  proper  designations  and  tariff 
references. 

Comment  Date:  October  21,  2002. 

9.  Element  Re  Capital  Products  Inc. 

[Docket  No.  ER02-261O-OO01 

Take  notice  that  on  September  30, 
2002,  Element  Re  Capital  Products  Inc., 
(Element  Re)  petitioned  the  Commission 
for  acceptance  of  Element  Re's  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Element  Re  intends  to  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
Element  Re  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Element  Re  is  a  privately  held 
corporation  formed  imder  the  laws  of 
Delaware.  Element  Re's  principal  place 
of  business  is  Stamford,  Connecticut.  In 
transactions  where  Element  Re  sells 
electric  power  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
be  mutually  agreed  to  with  the 
piut:hasing  party. 

Comment  Date:  October  21,  2002. 

10.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-261 1-000] 

Take  notice  that  on  September  30, 
2002,  Public  Service  Company  of  New 
Mexico  (PNM)  submitted  for  filing  an 
executed  revised  Network  Integration 
Transmission  Service  Agreement 
(NITSA)  and  an  associated  revised 
Network  Operating  Agreement  (NOA) 
with  Tri-State  Generation  and 
Transmission  Association,  Inc.  (Tri- 
State),  with  an  effective  date  of  August 
31.  2002,  imder  the  terms  of  PNM's 


Open  Access  Transmission  Tariff 
(OATT).  The  NITSA  and  NOA  have 
been  updated  to  reflect  current  business 
arrangements  between  PNM  and  Tri- 
State,  including  the  recently  agreed  to 
arrangements  concerning  Spinning 
Reserve  Services,  under  a  new  Reserve 
Obligation  Agreement  between  PNM 
and  Tri-State,  which  is  being  filed  as 
Exhibit  "E"  to  the  NITSA.  PNM  is 
requesting  an  effective  date  for  the 
NITSA  and  NOA  of  August  31,  2002. 
PNM's  filing  is  available  for  public 
inspection  at  its  offices  in  Albuquerque, 
New  Mexico. 

A  copy  of  this  filing  has  been  served 
upon  Tri-State  and  informational  copies 
have  been  sent  to  the  New  Mexico 
Public  Regulation  Commission  and  to 
the  New  Mexico  Attorney  General. 

Comment  Date:  October  21,  2002. 

11.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-2612-000) 

Take  notice  that  on  September  30, 
2002.  Public  Service  Company  of  New 
Mexico  (PNM)  submitted  for  filing, 
pursuant  to  the  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(18  CFR  35.15),  Notices  of  Cancellation 
of  rate  schedules  between  PNM  and  Tri- 
State  Generation  and  Transmission 
Association,  Inc.  (Tri-State).  PNM's 
filing  is  a  follow-up  to  a  previously 
requested  Notice  of  Cancellation  of 
these  same  rate  schedules  that  were 
postponed  by  request  of  PNM  to  await 
requisite  regulatory  approvals  for 
certain  replacement  agreements. 

Pursuant  to  PNM's  filing,  the 
agreements  to  be  canceled  include; 
Service  Schedule  A  to  the  PNM-Tri- 
State  Master  Intercormection 
Agreement,  dated  February  28,  1977 
(Rate  Schedule  FERC  No.  31, 
Supplement  4);  Service  Schedule  G  to 
the  PNM-Tri-State  Master 
Interconnection  Agreement,  dated 
February  27,  1987  (Rate  Schedule  FERC 
No.  31.  Supplements  43,  43.1,  43.2, 
43.5,  45,  and  45.1);  and  the  Contract  for 
Transmission  Service  Agreement 
Between  PNM  and  Tri-State,  dated  July 
11, 1968  (Rate  Schedule  FERC  No.  12. 
Supplement  12.1).  PNM's  filing  is 
available  for  public  inspection  at  its 
offices  in  Albuquerque,  New  Mexico. 

A  copy  of  this  filing  has  been  served 
upon  Tri-State  and  informational  copies 
have  been  sent  to  the  New  Mexico 
Public  Regulation  Commission  and  to 
the  New  Mexico  Attorney  General. 

Comment  Date:  October  21,  2002. 


12.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-261 3-000) 

Take  notice  that  on  September  30. 
2002,  the  American  Electric  Power 
Service  Corporation  (AEPSC).  tendered 
for  filing  Specifications  for  Long-Term 
Firm  PTP  Transmission  Service  for 
Exelon  Generation  Company,  LLC  and 
Consumers  Energy  Company.  These 
agreements  are  pursuant  to  the  AEP 
Companies'  Open  Access  Transmission 
Tariff  (OATT)  that  has  been  designated 
as  the  Operating  Companies  of  the 
American  Electric  Power  System  FERC 
Electric  Tariff  Third  Revised  Volume 
No.  6. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Specifications  for  Long-Term 
Firm  PTP  Transmission  Service  to  be 
effective  on  and  after  September  1 . 
2002.  A  copy  of  the  filing  was  served 
upon  the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas. 
Indiana,  Kentucky,  Louisiana.  Michigan, 
Ohio,  Oklahoma.  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  Date:  October  21.  2002. 

13.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER02-2614-O001 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont),  on  September  30,  2002. 
tendered  for  filing  proposed 
modifications  to  its  Open  Access 
Transmission  Tariff  (OATT).  The 
modifications  permit  Central  Vermont 
to  offer  transmission  service  on  portions 
of  the  Phase  I  and  Phase  II  HVDC 
Transmission  facilities  that  currently  are 
under  the  control  of  third  party  holders 
of  transmission  rights  who  have  given 
Central  Vermont  authority  to  broker 
those  rights.  The  purpose  of  this  filing 
is  to  improve  the  ability  of  transmission 
customers  to  obtain  service  over  the 
Phase  I/Phase  II  transmission  lines  by 
aggregating  the  transmission  rights  of 
several  rights  owners  into  a  single  block. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers,  New  Hampshire  Public 
Utilities  Commissir  n  and  Vermont 
Public  Service  Board. 

Comment  Date:  October  21 ,  2002. 

14.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2615-O00i 

Take  notice  that  on  September  30, 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  Rate  Schedule  FERC  No, 
114.  PPL  Electric  Utilities  requests  that 
the  termination  be  effective  on 
November  29,  2002. 
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Notice  of  the  tf^rmination  has  heen 
served  on  Delmarva  Power  &  Light 
Companv 

Comment  Date:  October  2 1 .  2002 

15.  PPL  Electric  Utilities  Corporation 

|Dcx:ket  W)    EKllJ-Jfilb-UOOi 

Take  notice  that  on  September  30. 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notK:e  of 
termination  of  PPL  Electric  I'tilities' 
Rate  Schedule  FERC:  No.  98  PPL 
Electric  L'tilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
served  on  Public  Service  Company  of 
New  Hampshire. 

Comment  Date:  October  21,  2002. 

16.  PPL  Electric  Utilities  Corporation 

IDocket  No.  ER02-261 7-000] 

Take  notice  that  on  September  30, 
2002.  PPL  Electric  Utilities  (Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  Rate  Schedule  FERC  No. 
99.  Rate  Schedule  FERC  No  99 
terminated  bv  its  own  terms  on  May  31 . 
1992 

Notice  of  the  termination  has  been 
served  on  .Atlantic  City  Electric 
Companv 

Comment  Date:  October  21.  2002. 

17.  PPL  Electric  Utilities  Corporation 

[Docket  No.  fc;R02-2fi  18-000 1 

Take  notice  that  on  September  30. 
2002.  PPL  Electric  Utilities  c:orporati(in 
(PPL  Electric  L'tilities)  filed  a  notice  of 
termination  of  Rate  Schedule  FERC  No 
103.  PPL  Electric  Utilities  refjuests  that 
the  termination  be  effective  on 
November  29.  2002 

Notice  of  the  termination  has  been 
served  on  Atlantic  Citv  Electric 
Companv 

Comment  Date  October  21.  2002 

18.  PPL  Electric  Utilities  Corporation 

IDotk.'t  \'i   t.K().:-Jhl't-(K)() 

Take  notice  that  on  September  30. 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  Rate  Schedule  FERC  No. 
100  Rate  Schedule  FERC  No   100 
terminated  bv  its  own  terms  on  May  31, 
1995. 

Notice  of  the  termination  has  been 
served  on  GPU  .Service  (Corporation. 

Comment  Date:  October  21.  2002. 

19.  PPL  Electric  Utilities  Corporation 

[Docket  \(i   tRO^-^h^O-OOOi 

Take  notice  that  on  September  30. 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  Rate  Schedule  FERC  No. 
102.  PPL  Electric  Utilities  requests  that 


the  termination  be  effective  on 
November  29,  2002. 

Notice  of  the  termination  has  been 
served  oti  GPU  Ser\ice  Corporation. 

Comment  Date:  October  21,  2002. 

20.  PPL  Electric  Utilities  Corporation 

I  Docket  No.  ER02-2621-000| 

Take  notice  that  on  September  30. 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  Rate  Schedule  FERC 
No.  104.  PPL  Electric  Utilities  requests 
that  the  termination  be  effective  on 
November  29,  2002 

Notice  of  the  termination  has  been 
served  on  Public  Service  Electric  and 
Gas  Companv 

Comment  Date:  October  21,  2002. 

21.  PPL  Electric  Utilities  Corporation 

IDocket  No.  ER02-262L;-()l)()i 

Take  notice  that  on  September  30. 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  Rate  .Schedule  FERC  No. 

105  PPL  Electric  Utilities  requests  that 
the  teniiuiation  be  effective  on 
November  29,  2002. 

Notice  of  the  termination  has  been 
served  on  Baltimore  Gas  &  Electric 
CCompanv 

Comment  Date:  October  21 ,  2002. 

22.  PFL  Electric  Utilities  Corporation 

(Docket  No.  fc;Kt)2-2fi2J-O00| 

Take  notice  that  on  September  30. 
2002,  PPL  Electric  L'tilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  Rate  Schedule  FERC  No. 

106  PPL  Electric  Utilities  requests  that 
the  termination  be  effective  on 
November  29.  2002 

Notice  of  the  termination  has  been 
.served  on  Atlantic  (City  Electric 
Companv. 

Comment  Date:  (Jctober  21,  2002. 

23.  PPL  Electric  Utilities  Corporation 

lD(.(  kfl  No.  hK()2-2b24-()00| 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  Rate  Schedule  FERC  No. 
77.  PPL  Elettric  Utilities  requests  that 
the  termination  be  effective  on 
November  29,  2002. 

Notice  of  the  termination  has  been 
ser\'ed  on  Orange  and  Rockland 
Utilities,  Inc. 

Comment  Date:  October  21.  2002. 

24.  PPL  Electric  Utilities  Corporation 

lUn.  ket  No   fc;K02-2fi25-O0O| 

Take  notice  that  on  September  30. 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  PPL  Electric  Utilities'  Rate 


Schedule  FERC  No.  76.  PPL  Electric 
Utilities  requests  that  the  termination  be 
effective  on  November  29.  2002. 

Notice  of  the  termination  has  been 
served  on  Consolidated  Edison 
Company  of  New  York,  Inc.. 

Comment  Date:  October  21.  2002. 

25.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2H2r>-000| 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  78.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29,  2002. 

Notice  of  the  termination  has  been 
served  on  Mohawk  Power  Corporation. 

Comment  Date:  October  21.  2002. 

26.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-262 7-000 1 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  83.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29,  2002. 

Notice  of  the  termination  has  been 
ser\'ed  on  the  Power  Authority  of  the 
State  of  New  York. 

Co/nmenf  Date:  October  21,  2002. 

27.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2h28-000| 

Take  notice  that  on  September  30, 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  82.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29,  2002. 

Notice  of  the  termination  has  been 
served  on  Connecticut  Municipal 
Electric  Energy  Cooperative. 

Comment  Date:  October  21.  2002. 

28.  PPL  Electric  Utilities  Corporation 

[Do(  ket  No.  ER02-262<}-000| 

Take  notice  that  on  September  30, 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  81  and 
effective  on  October  4,  1983,  is  to  be 
termination  as  of  November  29,  2002. 

Notice  of  the  termination  has  been 
served  on  New  England  Power 
Company. 

Comment  Date:  October  21,  2002. 
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29.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2630-000] 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  80.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 

29.  2002. 

Notice  of  the  termination  has  been 
served  on  New  York  State  Electric  &  Gas 
Corporation. 

Comment  Date:  October  21,  2002. 

30.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2631-0001 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  75.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
served  on  Northeast  Utilities  Service 
Company. 

Comment  Date:  October  21,  2002. 

31.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2632-0001 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.l45.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29,  2002. 

Notice  of  the  termination  has  been 
served  on  Catex  Vitol  Electric,  Inc. 

Comment  Date:  October  21,  2002. 

32.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2633-O001 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  144.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29,  2002. 

Notice  of  the  termination  has  been 
ser\'ed  on  PEPC  Energy  Company. 

Comment  Date:  October  21,  2002. 

33.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2634-000| 

Take  notice  thafon  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.l37.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 


Notice  of  the  termination  has  been 

served  on  Enron  Power  Marketing,  Inc. 

Comment  Date:  October  21,  2002. 

34.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2635-000] 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  Ill,  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29,  2002. 

Notice  of  the  termination  has  been 
served  on  New  York  Power  Authority. 

Comment  Date:  October  21.  2002. 

35.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2636-0001 

Take  notice  that  on  September  30, 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  138.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
served  on  Public  Service  Electric  and 
Gas  Company. 

Comment  Date:  October  21.  2002. 

36.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2637-000) 

Take  notice  that  on  September  30. 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  136.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
served  on  North  American  Energy 
Conservation,  Inc. 

Comment  Date:  October  21.  2002. 

37.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2();i8-00()) 

Take  notice  that  on  September  30, 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  135.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
served  on  Louis  Dreyfus  Electric  Power. 
Inc. 

Comment  Date:  October  21,  2002. 

38.  PPL  Electric  Utilities  Corporation 

[[Docket  No.  ER02-2639-000| 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 


termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  148.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
served  on  Pennsylvania  Electric 
Company. 

Comment  Date:  October  21,  2002. 

39.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2640-000| 

Take  notice  that  on  September  30, 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  147.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29, 2002. 

Notice  of  the  termination  has  been 
served  on  Jersey  Central  Power  and 
Light  Companv. 

Comment  Date:  October  21,  2002. 

40.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2641-O00| 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  156.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
ser\'ed  on  Toledo  Edison  Company. 

Comment  Date:  October  21 ,  2002. 

41.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2H42-<)00| 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  146.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
served  on  Northeast  l'tilities  Ser\'ice 
Company. 

Comment  Date:  OcAolwr  21.  2002 

42.  PPL  Electric  Utilities  Corporation 

[Docket  Nn,  i;K02-2(.4,i-(l(K)| 

Take  notice  that  on  September  30. 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notic  e  of 
termination  of  PPL  Electric  Utilities' 
Rate  Sc:hedule  FERC  No.  153.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termin  tion  has  been 
served  on  Niagara  Mo    iwk  Power 
Corporation. 

Comment  Date:  October  21,  2002. 
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43.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2644-O001 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No   131   PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29,  2002. 

Notice  of  the  termination  has  been 
served  on  Potomac  Electric  Power 

Company 

Comment  Date:  October  21 .  2002 

44.  PPL  Electric  Utilities  Corporation 

[Docltet  No.  ER02-2645-OO0I 

Take  notice  that  on  September  30, 
2002,  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  155.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29. 2002 

Notice  of  the  termination  has  been 
served  on  GPU  Energy  Services 
Company. 

Comment  Date  October  21.  2002 

45.  PPL  Electric  Utilities  Corporation 

[Docket  No   ER02-2f)4h-00()l 

Take  notice  that  on  September  30. 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No   132  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
served  on  Metropolitan  Edison 
Company 

Comment  Date:  October  21.  2002 

46.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-264 7-0001 

Take  notice  that  on  September  30. 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  150.  PPL 
Electric  Utilities  requests  that  the 
termination  be  effective  on  November 
29.  2002. 

Notice  of  the  termination  has  been 
served  on  Atlantic  City  Electric 
Company 

Comment  Date  October  21.  2002 

47.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-2648-O00I 

Take  notice  that  on  September  30, 
2002.  PPL  Electric  Utilities  Corporation 
(PPL  Electric:  Utilities)  filed  a  notice  of 
termination  of  PPL  Electric  Utilities' 
Rate  Schedule  FERC  No.  151    PPL 
Electric  Utilities  requests  that  the 


termination  be  effective  on  November 
29. 2002. 

Notice  of  the  termination  has  been 
served  on  Public  Service  Electric  and 
Gas  Company. 

Comment  Date:  October  21,  2002. 

48.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER02-2649-000J 

Take  notice  that  on  September  30, 
2002,  Southwest  Power  Pool,  Inc.  (SPP) 
tendered  for  filing  an  executed  service 
agreement  for  Network  Integration 
Transmission  Service  and  an 
unexecuted  Network  Operating 
Agreement  with  (Network  Customer). 
SPP  seeks  an  effective  date  of  September 
1 .  2002  for  these  service  agreements. 

.■\  copy  of  this  filing  was  served  on  the 
Network  Customer. 

Comment  Date:  October  21,  2002. 

49.  Bangor  Hydro-Electric  Company 

IDuLket  No   HR02-2650-O0OI 

Take  notice  that  on  September  30, 
2002.  Bangor  Hydro-Electric  Company 
filed  an  executed  service  agreement  for 
firm  point-to-point  transmission  service 
with  Central  Maine  Power  Company 
(CMP). 

Comment  Date:  October  21.  2002. 

50.  PJM  Interconnection,  L.L.C. 

[Do.  ket  No  fc;K02-2651-O00l 

Take  notice  that  on  September  30, 
2002.  PfM  Interconnection,  L.L.C.  (PIM). 
submitted  for  filing  amendments  to  the 
PJM  Open  Access  Transmission  Tariff  to 
add  a  new  Schedule  6A  which  sets  forth 
the  terms  and  conditions  for  Black  Start 
Service 

PIM  requests  an  effective  date  of 
December  1.  2002  for  the  amendments. 
Copies  of  this  filing  were  served  upon 
all  PIM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PIM  control  area  and  PIM  West  region. 

Comment  Date:  October  21.  2002. 

51.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-2652-0001 

Take  notice  that  on  September  30. 
2002.  the  New  York  Independent 
System  Operator.  Inc.  (NYISO)  filed 
revisions  to  its  Open  Access 
Transmission  Tariff  (OATT)  and  its 
Market  Administrati(m  and  Control 
Area  Services  (Services  Tariff)  to 
shorten  the  time  period  within  which 
the  NYISO  may  adjust  or  correct 
Settlement  information  to  twelve- 
months from  the  date  that  the  NYISO 
issues  an  initial  invoice  for  services 
provided  beginning  October  1.  2002. 
and  to  shorten  the  time  period  to  four 
months  for  challenges  to  final  billing 
invoices  for  services  provided  beginning 


with  the  October  2002  service  month. 
The  NYISO  has  requested  an  effective 
date  of  October  31,  2002. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  all  parties  that  have 
executed  service  agreements  under  the 
NYISO's  OATT  and  Services  Tariff  and 
to  the  electric  utility  regulatory  agencies 
in  New  York,  New  jersey,  and 
Pennsylvania. 

Comment  Date:  October  21,  2002. 
52.  Cleco  Power  LLC 

[Docket  No.  ER02-2653-0001 

Take  notice  that  on  September  26, 
2002,  Cleco  Power  LLC  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
First  Revised  Sheet  Nos.  77  and  78,  an 
Attachment  E,  from  Cleco  Power's  open 
access  transmission  tariff,  titled  "Index 
of  Point-to-Point  Transmission  service 
Customers",  to  include  TECO 
EnergySource,  Inc.  as  a  short-term  firm 
and  non-firm  transmission  customer. 
Cleco  Power  LLC  and  TECO 
EnergySource,  Inc.  have  executed 
agreements  under  which  Cleco  Power 
will  provide  short-term  firm  point-to- 
point  transmission  service  and  non-firm 
point-to-point  transmission  service  to 
TECO  EnergySource,  Inc.  Under  its 
Open  Access  Transmission  Tariff. 

Comment  Date:  October  17,  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
M-wu-./ercgov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-25982  Filed  10-17-02;  8:45  am) 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-37-000] 

Wllllston  Basin  Interstate  Pipeline 
Company;  Notice  of  Route  and  Site 
Review 

October  11,  2002. 

On  October  23.  2002,  the  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
conduct  a  site  review  of  the  proposed 
Grasslands  Project.  The  Grasslands 
Project  facilities  are  proposed  for 
construction  by  Williston  Basin 
Interstate  Pipeline  Company.  The 
proposed  facilities,  crossing  portions  of 
Campbell  County,  Wyoming;  Carter, 
Fallon,  and  Wibaux  Coimties,  Montana; 
and  Golden  Valley,  Billings,  Stark,  and 
Duim  Counties,  North  Dakota,  will  be 
inspected  entirely  by  helicopter. 

Anyone  interested  in  obtaining 
further  information  may  contact  the 
Commission's  Office  of  External  Affairs 
at  1-866-208-FERC. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-26499  Filed  10-17-02:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD02-21-000,  et  al.] 

Notice  of  Hydro  Licensing  Status 
Worlcshop  2002 

October  11,  2002. 

In  the  matter  of  2069-003,  10100-002. 
2283-005,  2205-006,11475-000  and  11478- 
000,  2306-008,  176-018,  2474-004,  2539- 
003,  2616-004,  2612-005,  1975-014,  2061- 
004, 2777-007  and  2778-005,  11495-000. 
11563-002,  1982-017,  1354-O05  and  2687- 
014, 1927-008  and  2342-005,  2493-006, 
11472-000  and  11566-003,  10311-002, 
10942-001,  1932-004,  1933-010,  1934-010 
and  2017-011,  1864-005,  2019-017  and 
2699-001. 10865-001,  10416-003;  Hydro 
Licensing  Status  Workshop  2002.  Arizona 
Public  Service,  Company:  Cascade  River 
Hydro,  Central  Maine  Power  Company, 
Central  Vermont  Public  Service  Corporation. 
Citizens  Utilities  Company,  City  of 


Escondido.  California.  Erie  Boulevard 
Hydropower.  L.P..  FPL  Energy  Maine.  LLC 
Idaho  Power  Company.  Nooksack  River 
Hydro.  Inc.  Northern  California  Power 
Agency  Northern  States  Power  Company 
Pacific  Gas  and  Electric  Company  PacifiCorp 
Puget  Sound  Energy.  Inc.  Ridgewood  Maine 
Hydro  Partners.  L.P.  Skagit  River  Hydro 
Skykomish  River  Hydro.  Inc.  Southern 
California  Edison  Company  Upper  Peninsula 
Power  Company  Utica  Power  Authority 
Warm  Creek  Hydro,  Inc.  Washington  Hydro 
Development  Company 

A  one-day,  Commissioner-led 
workshop  will  be  held  on  November  8. 
2002,  beginning  at  10:00  a.m.,  in  the 
Commission  Meeting  Room  at  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
The  workshop  will  focus  on  the  above- 
listed  37  pending  license  applications 
filed  at  the  Commission.  The  workshop 
is  open  to  the  public  and  all  interested 
persons  are  invited  to  attend  and 
participate. 

The  goals  of  the  workshop  are  to:  (1) 
Review  and  discuss  the  pending  license 
applications;  (2)  identify  unresolved 
issues;  (3)  determine  next  steps;  (4) 
agree  on  who  will  take  the  next  step; 
and  (5)  focus  on  solutions.  The 
workshop  will  concentrate  on 
identifying  the  unresolved  issues 
associated  with  each  project,  and 
determining  the  best  course  of  action  to 
resolve  or  remove  obstacles  to  final 
action  on  each  pending  license 
application. 

A  transcript  of  the  discussions  will  be 
placed  in  the  public  record  for  Docket 
No.  AD02-2 1-000  and  in  the  record  for 
each  of  the  pending  license 
applications. 

Filing  Requirements  for  Paper  and 
Electronic  Filings 

Comments,  papers,  or  other 
documents  related  to  this  proceeding 
may  be  filed  in  paper  format  or 
electronically.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing. 

For  paper  filings,  the  original  and  8 
copies  of  the  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426.  Paper  filings  should,  at  the  top 
of  the  first  page,  refer  to  Docket  No. 
AD02-2 1-000  and  reference  the  specific 
project  name(s)  and  project  number(s) 
that  the  comments  concern.  The 
deadline  to  file  comments  is  December 
9,  2002. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  Documents  filed 
electronically  via  the  Internet  must  be 


prepared  in  WordPerfect.  MS  Word. 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  click  on  "e-Filing"  and 
then  follow  the  instructions  on  the 
screen.  First-time  users  will  have  to 
establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  e-mail 
address  upon  receipt  of  comments.  User 
assistance  for  electronic  filing  is 
available  at  202-502-8258  or  by  e-mail 
to  efiling@ferc.gov.  Comments  should 
not  be  submitted  to  the  e-mail  address. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  NE.  Washington  DC 
20426.  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed  on  the  Commission's  Web  site  at 
http ://\^'ww. fere. gov  using  the  "FERRIS" 
link.  For  assistance,  call  202-502-8371, 
or  toll  free  1-866-208-3676.  or  for  TTY 
202-502-8659,  or  bv  e-mail  to 
FERCONUNESVPPORT%ferc.gov. 

Opportunities  for  Listening, 
Participating,  and  Viewing  the 
Workshop  OfiEsite  and  Obtaining  a 
Transcript 

The  workshop  will  be  transcribed. 
Those  interested  in  transcripts 
immediately  for  a  fee  should  contact 
Ace-Federal  Reporters.  Inc.  at  202-347- 
3700,  or  1-800-336-6646.  They  will  be 
available  for  free  to  the  public  on  the 
Commission's  FERRIS  system  two 
weeks  after  the  workshop. 

The  Capitol  Connection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee,  live  over  the  Internet,  via  C- 
Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  [ulia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
http:/ /wvn^f. capitolconnection.gmu.edu 
and  click  on  "FERC". 

Anyone  wishing  to  participate  via 
teleconference  should  call  or  E-mail 
Susan  Tseng  202-502-6065  or 
susan.tseng@ferc.gov.  by  November  1. 
2002,  to  receive  the  toll  free  telephone 
number  to  join  the  teleconference. 

Anyone  interested  in  participating  in 
the  workshop  via  video  teleconference 
from  one  of  the  Commission's  regional 
offices  should  call  or  E-mail  the 
following  staff  by  November  1.  2002.  to 
make  arrangements.  Seating  capacity  is 
limited. 
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Regional  office 

Atlanta  

Chicago  

New  Yor1< 

Portland  

San  Francisco  


Staff  contact 


Telephone  No. 


E-mail  address 


Ctiarles  Wagner ,     ''^?~^^?~?Z-^ 

Dave  Simon       : 

Ctiuck  Goggins  

Pat  Regan  

John  Wiegel  


312-353-6701 
212-27S-5910 
503-944-6741 
415-369-3336 


Charles. wagner@ferc  gov 
david.simon@ferc.gov 
Charles. goggins  @ferc, gov 
Patrick. regan©ferc.gov 
john.wiegel@ferc.gov 


Bv  November  1.  2002.  an  agenda  for 
the  workshop  and  information  about  the 
pending  license  applications  will  be 
posted  on  the  Commission's  web  site 
under  Hydro  Licensing  Status 
Workshop  2002.  Anyone  without  access 
to  the  Commission's  web  site,  or  who 
have  questions  should  contact  Steve 
Kartaliaat  202-502-6131,  ore-mail 
steDhen.kartalia@ferc.go\,~  or  Susan 
O'Brien  at  202-502-8449.  or  e-mail 
susan.obnen@ferc.gov 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary 

|FR  U(j(    02-26,500  Filed  10-17-02:  8:45  am 

BiLUNG  cooe  sriT-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7394-91 

Agency  Infonnatlon  Collection 
Activities:  SuiMnission  for  OMB 
Review;  Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Title:  2003  Drinking  Water 
Infrastructure  Needs  Survey:  EPA  ICR 
No.  2085.01.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  18,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  2085.01  to  the  following 
addresses:  Susan  Auby,  U,S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue.  NW  ,  Washington.  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  i\ffairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street.  NW.,  Washington,  DC 
20503. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672.  by 
E-Mail  at  auhy.susan@epa.gov  or 
download  off  the  Internet  at  http:// 
wwi\-.epa.gov/icr  Bind  refer  to  EPA  ICR 
No.  2085,01.  For  technical  questions 
about  the  ICR  contact  David  Travers  at 
(202)  564^638  or 
travers.clavid@epa.gov 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Collection  Request 
for  the  2003  Drinking  Water 
Infrastructure  Needs  Survey  EPA  ICR 
No,  2085,01, 

Abstmct:  The  Environmental 
Protection  Agency  (EPA)  will  conduct  a 
voluntary  survey  to  estimate  the  capital 
investment  needs  for  drinking  water 
systems.  The  nationwide  survey  is 
authorized  by  sections  1452(h)  and 
2452(i)(4)  of  the  Safe  Drinking  Water 
Act  and  will  be  used  to  estimate  the  cost 
of  providing  safe  drinking  water  to 
consumers  over  a  20-year  period.  The 
data  also  will  be  used  to  allocate 
Drinking  Water  State  Revolving  Fund 
monies  among  the  states  and  as  part  of 
an  allotment  formula  for  the  American 
Indian  and  Alaska  Native  Village  set- 
aside  program.  All  states  have 
committed  to  assist  EPA  in 
administering  the  survey.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15,  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  waS  published  on  July  16, 
2002;  three  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  4  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
bv  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
collect,  validate,  and  verify  information; 
search  data  sources;  complete  and 
review  the  collection  of  information; 


and  transmit  or  otherwise  disclose  the 
information, 

Respondents/Affected  Entities: 
Community  Water  Systems, 

Estimated  Number  of  Respondents: 
3,790, 

Frequency  of  Response:  Once, 

Estimated  Total  Annual  Hour  Burden: 
14,809, 

Estimated  Total  Annualized  Capital. 
0&-M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No,  2085.01  in 
any  correspondence. 

Dated:  October  7,  2002, 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 

IFR  Doc.  02-26574  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  6S6&-50-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-7394-8] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
information  Collection  Request  for 
RCRA  Reporting  and  Recordlteeping 
Requirements  for  Incinerators,  Boilers 
and  industrial  Furnaces  Burning 
Hazardous  Waste 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Information  Collection 
Request  for  RCRA  Reporting  and 
Recordkeeping  requirements  for 
Incinerators,  Boilers  and  Industrial 
Furnaces  Burning  Hazardous  Waste, 
OMB  Control  No,  2050-0073,  expiring 
October  31.  2002.  The  ICR  describes  the 
nature  of  the  information  collection  and 
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its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  November  18,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1361.09  and  OMB  Control 
No.  2050-0073,  to  the  following 
addresses:  Sandy  Fanner,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20460- 
0001 ;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672.  by 
e-mail  at  auby.susan@epamail.epa.gov, 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1361.09.  For  technical  questions 
about  the  ICR  contact:  Margaret  R. 
Bailey,  703/308-4043,  fax  number  703/ 
308-8433,  e-mail 
bailey.margaret@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Requirements  for 
Boilers  and  Industrial  Furnaces:  General 
Hazardous  Waste  Facility  Standards, 
Specific  Unit  Requirements,  and  Part  B 
Permit  Application  and  Modification 
Requirements,  OMB  Control  No.  2050- 
0073,  EPA  ICR  No.1361.09,  expiring 
October  31,  2002.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  EPA  regulates  the  burning  of 
hazardous  waste  in  boilers,  incinerators, 
and  industrial  furnaces  (BIFs)  under  40 
CFR  parts  63,  264,  265,  and  266.  This 
ICR  describes  most  of  the  RCRA 
paperwork  requirements  that  apply  to 
owners  and  operators  of  BIFs.  This 
includes  the  requirements  under  the 
comparable/syngas  fuel  specification  at 
40  CFR  261.38;  the  general  facility 
requirements  at  40  CFR  parts  264  and 
265.  subparts  B  through  H;  the 
requirements  applicable  to  BIF  units  at 
40  CFR  part  266;  and  the  RCRA  part  B 
permit  application  and  modification 
requirements  at  40  CFR  part  270. 
Examples  of  the  paperwork  collected 
under  these  requirements  include  one- 
time notices,  certifications,  waste 
analysis  data,  inspection  and 
monitoring  records,  plans,  reports, 
RCRA  part  B  permit  applications  and 
modifications.  EPA  needs  this 
information  for  the  proper 
implementation,  compliance  tracking, 
and  enforcement  of  the  RCRA 


regulations.  Based  on  information  from 
the  EPA  Regions,  the  ICR  estimates  that 
91  BIF  facilities  are  currently  subject  to 
the  RCRA  hazardous  waste  program.  Of 
these,  47  are  under  interim  status  and 
44  are  permitted.  This  renewal  reflects 
new  burden  to  the  RCRA  incinerator 
requirements  promulgated  on 
September  30,  1999  (64  FR  52828),  and 
subsequent  amendments,  but  also 
reflects  a  substantial  reduction  in  the 
paperwork  burden  imposed  on  these 
facilities.  This  burden  reduction  is 
caused  by  a  decrease  in  the  BIF  universe 
of  25  boilers  which  are  assumed  to 
receive  the  comparable  fuels  exclusions, 
and  a  rollback  of  burden  added  to 
another  ICR  (2050-0171),  Thus,  this 
renewal  accounts  for  the  addition  of 
new  requirements  as  well  as  the  burden 
reductions  to  the  BIF  universe  affected 
by  the  rulemaking,  and  its  subsequent 
amendments.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  pairt  9 
and  48  CFR  chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  June  26,  2002  (67  FR 
43106),  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  156  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verif>'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
91. 

Frequency  of  Response:  Annually, 

Estimated  Total  Annual  Hour  Burden: 
307,949  hours. 

Estimated  Total  Annualized  Capital. 
OErM  Cost  Burden:  $26,353,000. 


Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No,  1361,09  and 
OMB  Control  No,  2050-0073  in  any 
correspondence. 

Dated:  October  7,  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division 

IFR  Doc.  02-26575  Filed  10-17-02;  8:45  am] 

BILLING  CODE  6S6fr-«<KP 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6634-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information.  (202) 

564-7167  or  http ://wvi^:epa. gov/ 

compliance/ nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  October  07,  2002  through  October 
11, 2002 

Pursuant  to  40  CFR  1506,9, 

EIS  No.  020419.  Final  EIS.  BLM.  CA. 
Coachella  Valley  California  Desert 
Conser\'ation  Area  Plan  Amendment, 
Santa  Rosa  and  San  Jacinto  Mountains 
Trails  Management  Plan, 
Implementation,  Riverside  and  San 
Bernardino  Counties,  C\.  Wait  Period 
Ends:  November  18,  2002.  Contact: 
Jim  Foote  (760)  351^836, 

EIS  No.  020420.  Draft  EIS.  FHW.  MT. 
US-89  from  Fairfield  to  Dupuyer 
Corridors  Study.  Reconstruction. 
Widening,  and  Realignment.  Route 
Connects  Yellowstone  Naticmal  Park 
to  the  South,  with  Glacier  National 
Park  to  the  North.  Teton  and  Pondera 
Counties,  MT.  Comment  Period  Ends: 
December  02,  2002.  Contact:  Dale  W. 
Paulson  (406) 449-5302, 

EIS  No.  020421.  Draft  EIS.  FHW.  OR, 
Newberg-Dundee  Transportation 
Improvement  Project  (TE.A.  21  Prog, 
#37),  Proposal  to  Relieve  Congestion 
on  Ore.  99W  through  the  Cities  of 
Newberg  and  Dundee.  Bypass 
Element  Location  (Tier  1).  Yamhill 
County.  OR.  Comment  Period  Ends: 
December  02.  2002.  Contact:  Jim  Cox 
(503)986-3013. 

EIS  No.  020422.  Draft  EIS.  BLM.  TX. 
NM,  El  Camino  Real  De  Tierra 
Adentro  National  Historic  Trail. 
Comprehensive  Management  Plan. 
Implementation,  TX  and  NM. 
Comment  Period  Ends:  January  15, 
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2003,  Contact:  Terry  Humphrey  (505) 
751-4718.  This  document  is  available 
on  the  Internet  at:  http:// 
www.elcaminoreal.org. 

EIS  No.  020423.  Final  EIS.  S'PS.  CA. 
Santa  Cruz  Island  Primary  Restoration 
Plan.  Implementation.  Channel  Island 
National  Park,  Santa  Cruz  Island, 
Santa  Barbara  County.  CA,  Wait 
Period  Ends:  November  18,  2002. 
Contact:  Alan  Schmierer  (415)  427- 
1441. 

EIS  \o.  020424.  Final  Supplement.  FRC. 
WA.  Rocky  Creek  Hydroelectric 
Project,  (FERC  No.  10311-002) 
Construction  and  Operation  of  a  8.3 
megawatt  (Mw)  Project.  Application 
for  License,  Rocky  Creek,  Skagit 
County.  WA,  Wait  Period  Ends: 
November  18,  2002,  Contact:  Dianne 
Rodman  (202)  502-6077. 

EIS  No.  020425.  Final  EIS.  FH\V.  NY. 
County  Road  (Mill  Hill  Road  and  Glen 
Road)  Improvements.  From  Howard 
Drive  to  State  Route  9N  including  a 
New  Bridge  over  the  East  Branch  of 
the  Ausable  River.  Funding  and  COE 
Section  404.  Permit,  Essex  (bounty. 
NY,  Wait  Period  Ends:  November  18, 
2002,  Contact:  Robert  Arnold  (518) 
431-4127. 

EIS  No  020426.  Draft  EIS.  AFS.  MT. 
Carver  Project,  Regeneration  Harvest 
and  Old  Growth,  Implementation, 
Kootenai  National  Forest,  Three 
Rivers  Ranger  District,  Lincoln 
County.  MT,  Comment  Period  Ends: 
December  18.  2002.  Contact:  Kathy 
Mohar  (40b)  295-4693. 

EIS  No.  020427.  Final  EIS.  NFS.  WV. 
National  Coal  Heritage  .'\rea.  Strategic 
Management  Action  Plan. 
Implementation.  Boone.  Cabell, 
Favette.  Logan,  McDowell.  Mercer. 
Mingo,  Raliegh,  Summers.  Wayne  and 
Wyoming  Counties.  WV,  Wait  Period 
Ends:  November  18.  2002,  Contact: 
Peter  Samuel  (215)  597-1848 

Dated:  Octoberl  5,  2002. 
Joseph  C.  Montgomery, 

Dirfctor.  \EP.-\  Compliance  Division.  Office 

of  Federal  Activities. 

IFR  Dm    02-2f.nq4  Filpd  10-17-02;  8:45  am] 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0292;  FRL-727a-5] 

Agricultural  Worker  Risk  Assessment 
Process;  Notice  of  Public  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA's  Office  of  Pesticide 
Programs  will  hold  a  public  seminar  on 


the  agricultural  worker  risk  assessment 
decision  process  on  October  29—30. 
2002.  The  agenda  is  being  developed 
and  will  be  posted  by  October  15,  2002, 
on  EPA's  website  at  www.epa.gov/ 
pesticides/.  The  following  topics  are 
being  planned  for  presentation  and 
discussion:  Overview  of  the  worker  risk 
assessment  process;  agricultural  handler 
risk  assessment  for  selected  crop/ 
handler  scenarios;  post  application  risk 
assessment  for  selected  crop/post 
application  worker  scenarios;  and 
presentations  relating  to  post  exposure 
evaluation. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  October  29,  2002,  from  8:30 
a.m.  to  5  p.m.,  and  on  Wednesday, 
October  30,  2002,  from  8:30  a.m.  to  4:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Georgetown  University  Conference 
Center,  3800  Reservoir  Road. 
Washington,  DC,  in  the  Leavey  Center 
(Entrance  #1  to  the  Georgetown 
University  Medical  Center),  Salon  C. 
The  telephone  number  is  202-687- 
3200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margie  Fehrenbach,  Office  of  Pesticide 
Programs,  7501C,  Environmental 
ProtectionAgency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460; 
telephone  number:  703-308-4775:  fax 
number:  703-308^776;  e-mail  address: 
Fehren  ba  ch .  Margie@epa.go  v. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general;  however,  persons  may  be 
interested  who  work  in  agricultural 
settings  or  persons  who  are  concerned 
about  implementation  of  the  Federal 
In  ecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA);  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA);  and  the 
amendments  to  both  of  these  major 
pesticide  laws  by  the  Food  Quality 
Protection  Act  (FQPA);  (Public  Law 
104-170)  of  1996.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  Potentially  affected  entities 
may  include,  but  are  not  limited  to: 

Agricultural  workers  and  farmers; 
pesticide  industry  and  trade 
associations;  environmental,  consumer 
and  farmworker  groups;  pesticide  users 
and  growers;  pest  consultants;  State, 
local  and  tribal  governments;  academia; 


public  health  organizations;  food 
processors;  and  the  public. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0292.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  703-305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.//www.  epa  .gov/fedrgstr/ . 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background 

Stakeholders  from  two  of  EPA's 
Federal  advisory  committees,  the 
Pesticide  Program  Dialogue  Committee 
(PPDC)  and  the  Committee  to  Advise  on 
Reassessment  and  Transition  (CARAT), 
have  expressed  interest  in  better 
understanding  the  process  followed  by 
the  Office  of  Pesticide  Programs  when 
developing  agricultural  worker  risk 
assessments.  EPA  is  planning  two 
seminars  to  address  these  issues.  The 
first  seminar  will  focus  on  the  inputs, 
decisions,  calculations  and  end  results 
of  the  worker  risk  assessment  process 
for  agricultural  handlers  and  post 
applicators.  Presentations  will  include 
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information  about  occupational  incident 
data  bases  and  post  exposure 
evaluations.  There  will  also  be 
presentations  by  the  Task  Forces  for 
Agricultural  Handlers  Exposure  and 
Agricultural  Reentry.  The  public  is 
invited  to  these  seminars.  Participation 
from  the  two  advisory  committees  is 
also  invited  and  represent  the  following 
sectors:  Pesticide  user,  grower  and 
commodity  groups;  industry  and  trade 
associations;  environmental/public 
interest  and  farmworker  groups; 
Federal,  State  and  tribal  governments; 
public  health  organizations;  animal 
welfare;  and  academia. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

This  meeting  will  be  open  to  the 
public.  Opportunity  will  be  provided  for 
questions  and  comments  by  the  public. 
Any  person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  the 
meeting.  These  statements  will  become 
part  of  the  permanent  record  and  will  be 
available  for  public  inspection  at  the 
address  listed  under  Unit  I.B.I. 

List  of  Subjects 

Enviromnental  protection, 
Agriculture,  Agricidtural  workers. 
Chemicals,  Foods,  Pesticides,  Pests, 
Risk  assessment. 


Dated;  October  15,  2002. 
Kathleen  D.  Knox, 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-26712  Filed  10-16-02;  .3:21  pm] 

BILUNG  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7395-1] 

Clean  Water  Act  Section  303(d): 
Availability  of  37  Total  Maximum  Dally 
Loads  (TMDLs) 

AGENCY:  Enviroimiental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  for  comment  of  the 
administrative  record  file  for  37  TMDLs 
and  the  calculations  for  these  TMDLs 
prepared  by  EPA  Region  6  for  waters 
listed  in  the  state  of  Arkansas,  under 
section  303(d)  of  the  Clean  Water  Act 
(CWA).  These  TMDLs  were  completed 
in  response  to  the  lawsuit  styled  Sierra 
Club,  et  al.  v.  Browner  et  ah.  No.  LR- 
C-99-114. 

DATES:  Comments  must  be  submitted  in 
writing  to  EPA  on  or  before  November 
18,  2002. 

ADDRESSES:  Comments  on  the  37 
TMDLs  should  be  sent  to  Ellen 
Caldwell,  Environmental  Protection 
Specialist,  Water  Quality  Protection 


Division,  U.S.  Environmental  Protection 
Agency  Region  6,  1445  Ross  Ave., 
Dallas^  TX  75202-2733.  For  further 
information,  contact  Ellen  Caldwell  at 
(214)  665-7513.  The  administrative 
record  file  for  these  TMDLs  are  available 
for  public  inspection  at  this  address  as 
well.  Documents  from  the 
administrative  record  file  may  be 
viewed  at  www.epa.gov/region6/water/ 
artmdl.htm,  or  obtained  by  calling  or 
vkrriting  Ms.  Caldwell  at  the  above 
address.  Please  contact  Ms.  Caldwell  to 
schedule  an  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Caldwell  at  (214)  665-7513. 
SUPPLEMENTARY  INFORMATION:  In  1999, 
five  Arkansas  environmental  groups,  the 
Sierra  Club,  Federation  of  Fly  Fishers, 
Crooked  Creek  Coalition,  Arkansas  Fly 
Fishers,  and  Save  our  Streams 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  United  States 
Environmental  Protection  Agency 
(EPA),  styled  Sierra  Club,  et  al.  v. 
Browner  et  al.,  No.  LR-C-99-114. 
Among  other  claims,  plaintiffs  alleged 
that  EPA  failed  to  establish  Arkansas 
TMDLs  in  a  timely  manner.  EPA 
proposes  these  TMDLs  pursuant  to  a 
consent  decree  entered  in  this  lawsuit. 

EPA  Seeks  Comments  on  37  TMDLs 

By  this  notice  EPA  is  seeking 
comment  on  the  following  3  7  TMDLs 
for  waters  located  within  the  state  of 
Arkansas: 


Segment-reach 


11140203-20-11.9 
11140203-22-8.4  .. 

11140203-24-7  

11140203-26-23.3 
11110206-02-8.7  .. 

11010014-36  

11140203  

11110206  

11110206  

11110206  

11010014  

11110201  

11110207  

11110207  

08040201-02-22.5 
08040201-04-2.5  .. 
08040202  

08040202  

08040202-02-4  

08040202-03-8.4  .. 
08040202-04-28.9 

08040203  

08040203-01-0.2  .. 
08040204-01-2.8  .. 
08040204-02-53  ... 
08040204-04-16.4 


Watertxxly  name 


Pollutant 


Dorcheat  Bayou  

Dorctieat  Bayou  

Dorcheat  Bayou  

Dorcheat  Bayou  

Fourche  LaFave  River  

South  Fork  Little  Red  River  

Columbia  Lake  

Cove  Creek  Lake  

Dry  Fork  Lake  

NImrod  Lake 

Johnson  Hole  

Shepherd  Springs  Lake  

Lake  Sylvia 

Spring  Lake  

Ouachita  River  

Ouachita  River  

Oxbow  River — Oxbows  below  Camden 

Felsenthal  Wildlife  Refuge  

Ouachita  River  

Ouachita  River  

Ouachita  River  

Lake  Winona  

Saline  River 

Saline  River 

Saline  River 

Saline  River 

Saline  River 


08040204-06-17.5  

08040201-01-12  Moro  Creek  

08040201-03-20 Champagnolle  Creek 

08040202-03-8.4 Little  Champagnolle  .. 

08040205-02-17.9 Bayou  Bartholomew  .. 


Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
Mercury. 
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Segment-reach 


08040205-12^2  7 
08040205-07-16  8 
08040201-606-8  5 
08040201-606-8  5 
08040201-606-8  5 
08040201-606-8  5 


Watertxxjy  name 

Bayou  Bartholomew  

Cutofi  Creek   

ELCC  Tnbutary  

ELCC  Tnbutary  

ELCC  Tnbutary  

ELCC  Tnbutary         


Pollutant 


Mercury. 

Mercury. 

Chloride 

Sulfate 

IDS 

Ammonia 


EPA  requests  that  the  public  provide 
to  EPA  anv  water  quality  related  data 
and  information  that  may  be  relevant  to 
the  calculations  for  these  37  TMDLs. 
EPA  will  review  all  data  and 
information  submitted  during  the  public 
comment  period  and  revise  the  TMDLs 
and  determinations  where  appropriate. 
EPA  will  then  forward  the  TMDLs  to  the 
Arkansas  Department  of  Environmental 
Quality  (ADEQ).  The  ADEQ  will 
incorporate  the  TMDLs  into  its  current 
water  quality  management  plan.  The 
EPA  also  will  revise  the  Arkansas  303(d) 
list  as  appropriate. 

Ddted   Octobers.  2U02. 
Oscar  Ramirez, 

Acting  Director.  Water  Quality  Protection 
Division.  Region  6 
[FR  Doc.  02-26573  Filed  10-17-02;  8:45  am] 

BILUNG  COOe  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnation 
Collection<8)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

October  lU,  2002 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunitv  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 


information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  17, 
2002.  If  vou  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

Addresses:  Direct  all  comments  to 
Judith  Boley  Herman  or  Leslie  Smith, 
Federal  Communications  Commission, 
Room  1-C804  or  Room  1-A804,  445 
12th  Street,  SW..  Washington.  DC  20554 
or  via  the  Internet  to  jboley®f cc.gov  or 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley^f cc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.: 
3060-0835. 

Title:  Ship  Inspections. 
Form  Nos.:  FCC  Forms  806.  824.  827. 
and  829. 

Tvpe  of  Review:  Revision  of  a  current 
collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local  or  tribal  government. 
Number  of  Respondents:  1.210. 
Estimated  Time  Per  Response:  .084 
hours  (5  minutes)  for  completion  of 
certificate;  4  hours  for  inspection;  .25 
hours  (15  minutes)  for  recordkeeping. 
Frequencv  of  Response:  Annual,  on 
occasion  and  every  5  years  reporting 
requirement,  recordkeeping 
requirement,  third  party  disclosure 
requirement. 

Total  Annual  Burden:  5,245  hours. 
Total  Annual  Cost:  N/A. 
Needs  and  Uses:  With  this 
submission,  the  Commission  combines 
two  OMB-approved  information 
collections  (3060-0362  and  3060-0835). 
The  approval  for  3060-0362  contains 
the  burden  for  the  actual  ship 
inspections.  The  approval  for  3060- 
0835  contains  the  burden  for  the 
issuance  of  safety  certificates  after  the 
ship  has  passed  inspections. 


The  Communications  Act  requires  the 
Commission  to  inspect  the  radio 
installation  of  large  cargo  ships  and 
certain  passenger  ships  at  least  once  a 
year  to  ensure  that  the  radio  installation 
is  in  compliance  with  the  requirements 
of  the  Communications  Act. 

Additionally,  the  Communications 
Act  requires  the  inspection  of  small 
passenger  ships  at  least  once  every  five 
years.  The  Safety  Convention  (which  the 
United  States  is  a  signatory)  also 
requires  an  annual  inspection.  However, 
the  Safety  Convention  permits  an 
Administrator  to  entrust  the  inspections 
to  either  surveyors  nominated  for  the 
purpose  or  to  organizations  recognized 
by  it.  Therefore,  the  United  States  can 
have  other  parties  conduct  the  radio 
inspection  of  vessels  for  compliance 
with  the  Safety  Convention.  The 
Commission  allows  FCC-licensed 
technicians  to  conduct  these 
inspections.  FCC-licensed  technicians 
certify  that  the  ship  passed  an 
inspection  and  issue  a  safety  certificate. 
These  safety  certificates  (FCC  Forms 
806.  824,  827.  and  829)  indicate  that  the 
vessel  complies  with  the 
Communications  Act  and  the  Safety 
Convention.  These  technicians  are 
required  to  provide  a  summary  of  the 
results  of  the  inspection  in  the  ship's 
log.  In  addition,  the  vessel's  owner, 
operator,  or  ship's  master  must  certify  in 
the  ship's  log  that  the  inspection  was 
satisfactory.  Inspection  certificates 
issued  in  accordance  with  the  Safety 
Convention  must  be  posted  in  a 
prominent  and  accessible  place  on  the 
ship.  The  purpose  of  the  information  is 
to  ensure  that  the  inspection  was 
successful  so  that  passengers  and 
crewmembers  of  certain  United  States 
ships  have  access  to  distress 
communications  in  an  emergency. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-26611  Filed  10-17-02:  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 


Maritime  Commission. 
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TIME  AND  DATE:  10  a.m.— October  23, 

2002. 

PLACE:  800  North  Capitol  Street,  NW., 

First  Floor  Hearing  Room,  Washington, 

DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  1.  Revisions 

to  the  Commission's  Passenger  Vessel 

Regulations  (46  CFR  part  540). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Bryant  L.  VanBrakle,  Secretary,  (202) 

523-5725. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  02-26723  Filed  1Q-16-02:  2:09  pm] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  7.  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30309-4470: 

1.  Thomas  D.  Caldwell,  III,  Rome. 
Georgia;  to  acquire  additional  voting 
shares  of  Greater  Rome  Bancshares.  Inc.. 
Rome.  Georgia,  and  thereby  indirectly 
acquire  additional  voting  shares  of  Great 
Rome  Bank,  Rome,  Georgia. 

2.  Mark  Kardonski,  Fort  Lauderdale. 
Florida,  as  trustee  of  the  GNB  Holding 
Trust,  Miami,  Florida;  to  acquire  voting 
shares  of  Eagle  National  Holding 
Company.  Miami,  Florida,  and  thereby 
indirectly  acquire  voting  shares  of  Eagle 
National  Bank  of  Miami,  Miami, 
Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Kevin  L  Johnson,  North  Oaks, 
Minnesota;  to  acquire  voting  shares  of 


Johnson  Holdings,  Inc.,  Isanti, 
Minnesota,  and  thereby  indirectly 
acquire  voting  shares  of  East  Central 
Holding  Company,  Isanti.  Minnesota, 
and  Landmark  Community  Bank,  N.A., 
Isanti,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  11.  2002. 
Robert  deV.  Frierson, 

Deputy  Secretar}-  of  the  Board. 

(FR  Doc.  02-26542  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  other^vise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  \u\"\v.  ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  18. 
2002. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105- 
1521: 

1.  Franklin  Financial  Sen-ices 
Corporation.  Chambersburg, 
Pennsylvania;  to  acquire  up  to  23.5 


percent  of  the  voting  shares  of  American 
Home  Bank.  National  Association. 
Lancaster,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 

(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

1.  Mahaska  Investment  Company,  and 
Mahaska  Investment  Company  ESOP. 
both  of  Oposkaloosa.  Iowa:  to  acquire 
100  percent  of  the  voting  shares  of  Belle 
Plaine  Service  Corporation.  Belle  Plaine, 
Iowa,  and  thereby  indirectly  acquire 
voting  shares  of  Citizens  Bank  and  Trust 
Company,  Hudson,  Iowa. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue. 
Minneapolis.  Minnesota  55480-0291: 

1.  TCF Financial  Corporation. 
Wayzata,  Minnesota:  to  acquire  an 
additional  5  percent  of  the  voting 
shares,  thereby  increasing  its  total 
ownership  to  9.99  percent,  of  the  voting 
share  of  MainStreet  BankShares.  Inc., 
Martinsville,  Virginia,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Smith  River  Community  Bank. 
N.A..  Martinsville,  Virginia,  and 
Franklin  Community  Bank,  N.A..  Rocky 
Mount.  Virginia,  a  de  novo  bank. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Okmulgee  Corporation. 
Okmulgee,  Oklahoma;  to  acquire  100 
percent  of  the  voting  shares  of  First 
National  of  Henryetta.  Inc..  Henryetta. 
Oklahoma,  and  thereby  indirectly 
acquire  voting  shares  of  First  National 
Bank  of  Henryetta,  Henryetta, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reser\'e 
.System.  October  11,  2002. 
Robert  deV.  Frierson. 
Ih'puly  St'crt'tan.  oftht^  Board. 
|FR  Do(  .  02-2(i,i44  Filed  10-17-02:  8:45  ami 

BILLING  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Molding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
02-25643)  published  on  page  62976  of 
the  issue  for  Wednesday.  October  9. 
2002. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis  heading,  the  entry  for  State 
Bankshares,  Inc..  Fargo.  .North  Dakota,  is 
revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse,  Vice 
President)  90  Hennepin  Avenue. 
Minneapolis.  Minnesota  55480-0291: 
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I.  State  Bankshares.  Inc..  Fargo,  North 
Dakota;  to  acquire  100  percent  of  the 
voting  shares  of  State  Bank  of 
Moorhead,  Moorhead.  Minnesota. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Northern  Capital  Holding  Company, 
Fargo,  North  Dakota,  and  thereby  engage 
in  providing  trust  services,  financial  and 
investment  advisory  services, 
transactional  services  for  customer 
investments,  and  payroll  services  and 
processing,  pursuant  to  §§  225.28(b)(5). 
(b)(6)(i).  {b)(7)(i),  and(b)(14)(i)of 

Regulation  Y. 

Comments  on  this  application  must 
be  received  by  November  1,  2002 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  11.  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[PR  Doc  02-26545  Filed  10-17-02;  8:45  am] 

nUJNC  CODE  6210-01 -P 


FEDERAL  RESERVE  SYSTEM 

^totice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  companv,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  <if  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec .gov/ nic/ . 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  18.  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
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Peachtree  Street,  NE.,  Atlanta,  Georgia 
30309-4470; 

1.  Citizens  Bancshares,  Inc..  Atlanta, 
Georgia;  to  acquire  CFS  Bancshares, 
Inc.,  Birmingham,  Alabama,  and 
Citizens  Federal  Savings  Bank, 
Birmingham,  Alabama,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to 
§  225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal 
Reserve  System,  October  11.  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

IFR  Do(    02-26543  Filed  10-17-02;  8:45  am) 

BILLING  CODE  621 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
21 18  or  e-mail  Genie.Jones@HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  1.  HHS  Small 
Business  Vendor  Outreach  Program 
Registration — New — The  Office  of  Small 
and  Disadvantaged  Business  Utilization 
(OSDBU)  proposes  to  establish  an  on- 
line registration  form.  The  form  will  be 
used  by  OSDBU  vendors  to  register  for 
outreach  sessions  and  training 
conferences.  The  on-line  registration 
form  will  simplify  the  registration 
process  for  attendees.  The  system  will 
accept  the  registration  and 


automatically  confirm  and  verify  the 
date,  time  and  location  of  each  session. 
When  the  training  and  outreach  sessions 
are  full  the  system  is  designed  to  notify 
attendees  of  the  next  available  date  to 
attend  or  place  them  on  a  waiting  list. 

Bespondents:  Individuals,  business  or 
other  for-profit. 

Number  of  Bespondents:  2.030. 

Average  Burden  per  Besponse:  5 
minutes. 

Total  Burden:  170  hours. 

Send  conmients  via  e-mail  to 
Geerie.fones@HHS.gov  or  mail  to  OS 
Reports  Clearance  Office.  Room  503H, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW.. 
Washington.  DC,  20201.  Conmients 
should  be  received  within  60  days  of 
this  notice. 

Dated:  October  10,  2002. 
Kerry  Weems, 

Deputy  Assistant  Secretary.  Budget. 
[PR  Doc.  02-26579  Filed  10-17-02;  8:45  am) 

BILLING  CODE  4510-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

.\'ame:  .National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Privacy  and  Confidentiality. 

Time  and  Date:  9  a.m.  to  5  p.m.  October 
29.  2002,  9  a.m.  to  5  p.m.  October  30,  2002. 

Place:  Marriott  Baltimore  Waterfront  Hotel, 
700  .Miceanna  Street.  Baltimore,  MD  21202. 
Phone:  410-385-3000. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  of 
the  Subcommittee  on  Privacy  and 
Confidentiality  is  to  gather  information  on 
implementation  plans  for  the  final  regulation 
"Standards  for  Privacy  of  Indivualiv  He.alth 
Information'  (45  CFR  parts  160  and  164). 
promulgated  under  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996. 
The  regulation  and  further  information  about 
it  can  be  found  in  the  Web  site  of  the  Office 
for  Civil  Rights  at  http://^^^vl^. hhs.gov/ocr/ 
hippa/. 

The  meeting  will  seek  information  from 
invited  panels  of  experts  from  the  industry 
about  implementation  plans  and  practical 
issues  identified  so  far  in  implementation  of 
the  regulation,  and  as  well  as  their 
suggestions  about  possihl*'  solutions  for  such 
issues.  The  Subcommittee  particularly  seeks 
detailed  information  about  the  following:  (1) 
Technical  assistance  plans  and  needs,  (2) 
outreach,  education  and  training  efforts.  (3) 
compliance  resources.  (4)  best  practices,  (5) 
public-private  partnerships.  (6)  State 
preemption  analyses,  and  (7)  the  quality  of 
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vendors  and  consulting  organizations.  The 
panels  will  include  representatives  from 
various  sectors  of  the  healthcare  industry, 
including  small  providers,  health  plans,  and 
State  agencies.  In  addition  to  the  panels  that 
will  be  invited  to  address  these  issues, 
members  of  the  public  who  would  like  to 
make  a  brief  (  3  minutes  or  less)  oral 
comment  on  one  or  more  of  the  specified 
issues  during  the  meeting  will  be  placed  on 
the  agenda  as  time  permits. 

For  Further  Information  Contact: 
Substantive  program  information  may  be 
obtained  from  Stephanie  Kaminskv,  ).D., 
Lead  Staff  Person  for  the  NCVHS  ' 
Subcommittee  on  Privacy  and 
Confidentiality,  Office  of  Civil  Rights, 
Department  of  Health  &  Human  Services,  JFK 
Bldg.,  Government  Center  Rm.  1825,  Boston, 
MA  02203,  telephone  (617)  565-1352;  or 
Marjorie  S.  Greenberg.  Executive  Secretarv, 
NCVHS,  NCHS,  CDC,  Room  1 100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  MD  20782,  telephone  (301)  458- 
4245.  Information  about  the  committee, 
including  summaries  of  past  meetings  and  a 
roster  of  committee  members,  is  available  on 
the  Committee's  Web  site  at  http:// 
www.ncvhs.hhs.gov  where  an  agenda  will  be 
posted  when  available 

Dated:  October  10,  2002. 
James  Scanlon, 

Director.  Division  of  Data  Policy,  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 

[FR  Doc.  02-26580  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  41S1-05-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 

Time  and  Date:  8:30  a.m.  to  5  p.m., 
November  8,  2002. 

Place:  The  Public  Ledger  Building,  150  S. 
Independence  Mall  West,  Conference  Room 
415,  Philadelphia,  PA  19106,  Phone:  215- 
861^667. 

Status:  Open. 

Purpose:  The  Subcommittee  on 
Populations,  NCVHS,  is  holding  a  hearing  to 
discuss  issues  relating  to  statistics  for  the 
determination  of  health  disparities  in  racial 


Respondents 


and  ethnic  populations.  The  focus  will  be  on 
State  related  issues  in  the  collection  and  use 
of  data  on  race  and  ethnicity.  Invited 
panelists  will  address  .Stale  and  local 
collection  of  data  on  race  and  ethnicity,  use 
of  mixed  race  data,  measurement  of  ethnic 
identity  and  perspecitves  on  variables 
beyond  race  and  ethnic  ity  needed  to 
determined  health  disparities  in  rac:iHl  and 
ethnic  groups. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Public  Ledger 
Building  by  non-government  employees. 
Thus,  persons  without  a  government 
identification  card  will  need  to  present  a 
photo  identification  c:ard  to  the  guard  for 
admittance  to  the  meeting. 

For  Further  Information  Contact: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Audrey  L.  Burwell.  Senior  Policy  .Analyst. 
Office  of  Minority  Health.  Department  of 
Health  and  Human  Services,  Suite  1000. 
5515  Security  Lane,  Rockville,  MD.  20852. 
telephone:  (301)  443-9923.  e-mail: 
alburwell@osophs.dhhs.gov:  or  Marjorie  S. 
Greenberg,  Executive  Secretary.  NCVHS. 
National  Center  for  Health  Statistics.  Centers 
for  Disease  Control  and  Prevention.  Room 
1100.  Presidetial  Building.  6525  Belcrest 
Road,  Hyattsville,  Maryland  20782, 
telephone:  (301)  458—4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  Web  site:  http://^^^^^\. ncvhs.hhs.gov/ 
where  an  agenda  for  the  meeting  will  be 
posted  when  available. 

Dated:  October  7.  2002. 
James  Scanlon. 

Director,  Division  of  Data  Policy.  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 

[FR  Doc.  02-26581  Filed  10-17-02;  8:45  am) 

BILLING  CODE  4151-05-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-04] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  ofthe 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 


Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
vC'hether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seieda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Cholera  and  Other 
Vibrio  Illness  Surveillance  Report  (OMB 
0920-0322}— Extension— National 
Center  for  Infectious  Diseases  (NCID). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Vibrio  species  are 
naturally  occurring  marine  bacteria  and 
an  important  cause  of  seafoodborne  and 
wound  associated  illnesses.  Certain 
Vibrio  species  [e.g.,  V.  cholera,  V. 
parahemolyticus)  cause  dehydrating 
diarrheal  illnesses.  In  addition  to 
endemic  cholera  in  the  United  States, 
illnesses  caused  by  epidemic  strains  of 
cholera  are  reported  among  travelers 
returning  from  southern  Asia  and  Latin 
America. 

The  data  collected  in  this  surveillance 
provides  important  information  on  the 
public  health  impact  of  vibriosis  in  the 
Gulf  Coast  States.  FDA.  which  has 
regulatory  responsibility  for  the  safety  of 
seafood,  has  requested  these  data  to 
identify  interventions  that  may  reduce 
the  burden  of  seafoodborne  vibriosis. 
The  data  are  also  of  interest  to  public 
and  industry  groups  such  as  the 
Interstate  Shellfish  Sanitation 
Conference  and  the  National  Fisheries 
Institute.  There  is  no  cost  to 
respondents. 


Numtjer  of 
respondents 


Number  of 
responses/ 
respondent 


Average 

burden/ 

response 

(in  hours) 


Total  burden 

(in  hours) 


Local  Health  Dept  Staff  .. 
Health  Care  Facility  Staff 


90 
45 


20/60 
20/60 


30 
15 
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Respondents 


Number  of 
respondents 


Physicians 
Total 


15 


Number  of 
responses/ 
respondent 


Average 

burden/  Total  burden 

response  (in  hours) 

(in  hours) 


1 


20/60 


50 


Dated:  October  10,  2002. 
Nancy  E.  Cheal, 

Acting  Associatt'  Director  for  Policy, 
Planning,  and  Evaluation,  .  Centers  for 
Disease  Control  and  Prevention 
IFR  D(jc:  02-26478  Filed  10-17-02;  8:45  am) 

BILLING  CODE  4163-1 7-l> 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-04-03] 

Agency  Forms  Undergoing  Paperworit 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210  Send  written 
comments  to  CDC.  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New- 


Executive  Office  Building.  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

National  Surveillance  of  Dialysis- 
Associated  Diseases  (0920-0033)— 
Revision — National  Center  for  Infectious 
Diseases  (NCID),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
Division  of  Healthcaie  Quality 
Promotion  (DHQP,  formerly  CDC 
Hospital  Infections  Program),  is 
proposing  an  extension  of  a  yearly 
survev  of  dialysis  practices  and  dialysis- 
associated  diseases  at  U.S.  outpatient 
hemodialysis  centers. 

The  rehabilitation  of  individuals  in 
the  United  States  who  suffer  from 
chronic  renal  failure  has  been  identified 
as  an  important  national  priority,  the 
Federal  Government  made  a  provision 
in  1973  to  provide  financial  support  for 
chronic  hemodialysis  patients.  CDC, 
DHQP  and  Division  of  Viral  Hepatitis 
have  the  responsibility  of  formulating 
strategies  for  the  control  of  hepatitis, 
bacteremia,  and  other  hemodialysis- 
associated  diseases.  In  order  to  devise 


such  control  measures,  it  is  necessary  to 
determine  the  extent  to  which  the 
incidence  of  these  dialysis-associated 
diseases  changes  over  time.  This  request 
is  to  continue  surveillance  activities 
among  chronic  hemodialysis  centers 
nationwide. 

In  addition,  once  control  measures  are 
recommended  it  is  essential  that  such 
measures  be  monitored  to  determine 
their  effectiveness.  The  survey  is 
conducted  once  a  year  by  a  mailing  to 
all  chronic  hemodialysis  centers 
licensed  by  the  Health  Care  Financing 
Administration.  The  types  of  dialysis 
practices  surveyed  include  the  use  of 
hepatitis  B  vaccine  in  patients  and  staff 
members,  the  types  of  vascular  access 
and  dialyzers  used,  whether  certain 
dialysis  items  are  disinfected  for  reuse, 
and  whether  the  dialysis  center  has  any 
policy  for  insuring  judicious  use  of 
antimicrobial  agents.  Among  dialysis- 
associated  diseases,  the  survey  includes 
hepatitis  B  virus  infection,  antibody  to 
hepatitis  C  virus,  antibody  to  human 
immunodeficiency  virus,  and 
vancomycin-resistant  enterococci.  The 
estimated  armualized  burden  is  3800 
hours. 


Respondents 


Number  of  re- 
spondents 


Number  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 
response 
(in  hours) 


Chronic  Hemodialysis  Centers 


3,800 


1 


1 


Dated:  October  10.  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Di<iease  Control 
and  Prevention 
IFR  Doc  02-26479  Filed  10-17-t)2.  8:45  ami 

BILLING  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  Number  02164] 

l-aboratory  Strengthening  for 
Infectious  Disease,  Surveillance 
Control  and  Response  In  East  Africa; 
Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement  for 
Laboratory  Strengthening  for  Infectious 
Disease  Surveillance  Control  and 
Response  in  East  Africa. 


The  purpose  of  the  program  is  to 
strengthen  the  delivery  of  field  support 
and  programming  to  the  CDC  and  the 
United  States  Agency  for  International 
Development  (USAID)  Missions  in  East 
Africa.  This  will  be  accomplished 
through  the  development  of  new 
approaches  and  technologies  in 
response  to  near  and  long-term  field 
needs.  These  needs  were  established  in 
accordance  with  the  Infectious  Disease 
Interagency  Agreement  (LAA)  between 
USAID  and  CDC.  This  cooperative 
agreement  will  support  activities  in 
laboratory  confirmation  of  suspected 
outbreaks,  control  and  prevention  of 
infectious  diseases,  and  system 
strengthening  activities  represented  by 
quality  assurance  and  quality  control  of 
laboratory  confirmation  of  priority 
diseases.  Measurable  outcomes  of  the 
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program  will  be  in  alignment  with  one 
or  more  of  the  following  performance 
goals  for  the  Epidemiology  Program 
Office: 

1.  Encourage  state  health  departments 
and  ministries  of  health  to  develop 
efficient  and  comprehensive  public 
health  information  and  surveillance 
systems  by  promoting  the  use  of  the 
internet  and  by  focusing  on 
development  of  standards  for 
communications  and  data  elements. 

2.  Efficiently  respond  to  the  needs  of 
our  public  health  partners  through  the 
provision  of  epidemiologic  assistance. 

3.  Implement  accessible  training 
programs  to  provide  an  effective  work 
force  for  staffing  state  and  local  health 
departments,  laboratories,  and 
ministries  of  health  in  developing 
countries, 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  African  Medical  and  Research 
Foundation  (AMREF)  in  Kenya.  No 
other  applications  are  solicited. 

AMF^F  has  extensive  and 
documented  experience  in  providing 
laboratory  reference  services,  laboratory 
quality  assurance,  emd  training 
programs  for  laboratory  confirmation, 
disease  control  and  prevention  in  East 
Africa.  This  includes  participation  in 
the  External  Quality  Assessment 
Scheme  in  Microbiology  conducted  by 
the  World  Health  Organization(WHO) 
Collaborating  Center  for 
Antimicrobiology  Resistance  at  CDC. 
They  have  the  distinction  of  being  the 
onlyorganization  in  East  Africa  with  the 
knowledge  andexperience  of  the 
logistics  and  technical  issues  related  to 
transporting  laboratory  specimens  from 
rural  areas  in  East  Africa.  AMREF  has 
extensive  experience  working  in  East 
African  countries  with  ministries  of 
health  (MOH)  and  local  non- 
governmental organizations  (NGO).  as 
well  as  withvarious  international  health 
organizations. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

Approximately  $80,000  is  available  in 
FY  2002  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1,  2002  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  4  years 
depending  on  the  availability  of  funds. 
Funding  estimates  may  change. 
Continuation  awards  within  an 
approved  project  period  will  be  made 


on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

1 ,  Direct  Assistance 

No  direct  assistance  will  be  provided. 

2.  Use  of  Funds 

All  requests  for  funds  contained  in 
the  budget,  shall  be  stated  in  U.S. 
dollars.  Once  an  award  is  made. 
CDCwill  not  compensate  foreign 
grantees  for  currency  exchange 
fluctuations  through  issuance  of 
supplemental  awards.  By  making  this 
statement  all  requests,  not  only  the 
initial  budget  but  any  subsequent 
request  such  as  re-directions,  requests 
for  supplemental  funds,  carry-overs,  etc. 
are  included.  This  is  Health  andHuman 
Services  (HHS)  policy. 

a.  Funds  may  be  spent  for  reasonable 
program  purposes,  including  personnel, 
travel,  supplies,  and  services. 
Equipment  may  be  purchased  if  deemed 
necessary  to  accomplish  program 
objectives,  however,  prior  approval  by 
CDC  officials  must  be  requested  in 
writing.  All  purchased  equipment  is  for 
the  sole  use  of  the  project,  and  will 
become  the  property  of  USAID  at  the 
completion  of  the  project. 

b.  The  costs  that  are  generally 
allowable  in  grants  to  domestic 
organizations  are  allowable  to  foreign 
institutions  and  international 
organizations,  with  the  following 
exception:  Indirect  costs  will  not  be 
paid  (either  directly  or  through  sub- 
award)  to  organizations  located  outside 
the  territorial  limits  of  the  United  States 
dT  to  international  organizations 
regardless  of  their  location. 

c.  The  applicant  may  contract  with 
other  organizations  under  this  program; 
however,  the  applicant  must  perform  a 
substantial  portion  of  the  activities 
(including  program  management  and 
operations,  and  delivery  of  prevention 
ser\'ices)for  which  funds  are  required. 

d.  Limitations  and/or  prohibitions  on 
the  use  of  funds  are  as  follows: 
Alterations  and  renovations  are  not 
allowable. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://vii^-w. cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Angelia  D. 
Hill,  Grants  Management  Specialist, 
International  &  Territories  Acquisition  & 
Assistance  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 


Brandywine  Road,  Room  3000.  E-09, 
Atlanta,  GA  30341-4146.  Telephone 
number  (770)488-2785.  email  address: 
ahill@cdc.gov. 

For  program  technical  assistance, 
contact:  Dr.  Peter  Nsubuga,  Medical 
Epidemiologist.  Division  of 
International  Health,  Epidemiology 
Program  Office,  Centers  for  Disease 
Control  and  Prevention.  4770  Buford 
Highway.  K-72.  Atlanta,  GA  30341. 
Telephone  number  (770)  488-8334. 
email  address:  pcnO@cdc.gov. 
Or 

Kathleen  F.  Cavallaro.  MT  (ASCP). 
MS,  Public  Health  Advisor,  Division  of 
Bacterial  and  Mycotic  Diseases, 
National  Center  for  Infectious  Diseases. 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highwav.  K- 
72.  Atlanta,  GA  30341.  Telephone 
number  (770)  488-8333.  email  address: 
kfcl@cdc.gov. 

Dated:  October  9.  2002. 
Edward  ].  Schultz. 

Deputy  Director.  Procurement  and  Crants 

Office.  Centers  for  Disease  Control  and 

Prevention. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02093] 

Division  of  international  Health/Global 
Surveillance  Project  Strengthening 
Outbrealc  investigations  and  Response 
in  Ghana;  Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a 
cooperative  agreement  program  for  the 
Division  of  International  Health/Global 
Surveillance  Project  Strengthening 
Outbreak  Investigations  and  Response 
in  Ghana.  This  program  addresses  the 
"Healthy  People  2010"  focus  area  of 
Public  Health  Infrastructure. 

The  purpose  of  the  program  is  to 
strengthen  the  ability  of  the  Ministry(s) 
of  Health  (MOH)  to  identify-,  investigate, 
analyze,  respond  to  and  report  on 
disease  outbreaks  and  other  unusual 
health  events.  By  doing  so.  the 
agreement  will  result  in  strengthening 
the  applied  public  health  programs  at 
the  University. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  University  of  Ghana.  No  other 
applications  are  solicited. 
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The  University  of  Ghana  Public 
Health  School  VVithout  Walls 
(PHSWOVV)  is  uniquely  qualified  as  a 
partner  since  it  has  the  onlv  Masters  of 
Public  Health  (MPH)  program  in  the 
country.  PHSWOVV  offers  a  one  year 
MPH  program  to  produce  public  health 
practitioners  who  will  be  leaders  and 
change  agents  for  health  development  in 
Ghana,  in  particular  with  the  district  as 
the  focus,  and  Africa  in  general  This 
MPH  IS  recognized  throughout  the 
region  as  proof  of  quality  training  in 
epidemiology,  surveillance  and  other 
public  health  skills 

Note:  Title  two  of  the  Linited  States  Code 
section  1611  states  that  an  organization 
described  in  secition  501(c)(4l  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  lo  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Funds 

Approximately  540,000  is  being 
awarded  F'^'  2002  to  fund  one  award.  It 
is  expected  that  the  award  will  begin  on 
or  about  [une  1.  2002,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimaf>'s  may  change 

ContinuatiDU  award>  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds 

D.  Where  To  Obtain  .Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http//i\MW  rdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Cynthia 
Collins.  Grants  Management  Specialist. 
Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandvwine  Road,  Room  3000. 
.\tlanta.  GA  30t41-414li,  Telephone 
number  (770)  488-2757,  e-mail  address 
coc9@cdc.gov. 

For  program  technical  assistance, 
contact: 

Dr.  Peter  Nsubuga,  Medical 
Epidemiologist,  Division  of 
International  Health.  Epidemiology 
Program  Office,  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Highway.  MS-K72.  Atlanta.  GA 
30341,  telephone  number  (770)  488- 
8334.  e-mail  address  pcnO'&cdc.gov. 
or 
Mr.  BI.  (Bassam)  larrar.  Public  Health 
Advisor.  Division  of  International 
Health,  Epidemiology  Program  Office. 
Centers  for  Disease  Control  and 


Prevention.  4770  Buford  Highway. 
MS-K72.  Atlanta,  GA  30341, 
Telephone  number  (770)  488-8330.  e- 
mail  address  bmjCX&cdc.gov. 

Dated:  October  9.  2002. 
Edward  S(.hultz, 

.-\<  tiiiii  Dim  tor.  Procurement  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention. 

jFR  Doc.  02-26529  Filed  10-17-02;  8:4.5  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02099] 

Expansion  of  HIV/AIDS/Tuberculosis 
Control  and  HIV/AIDS  Care  Activities  In 
the  Republic  of  Cote  d'lvoire;  Notice  of 
Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  ((^DC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  i:()uperatiye  agreement  with 
the  Ministry  of  Health  (MOH)  of  Cote 
d'lvoire  for  the  expansion  of  HIV/ AIDS 
and  Tuberculosis  Control  activities  and 
HIV/.\IDS  Care  activities. 

The  I'.S.  government  seeks  to  reduce 
the  impac:t  of  HIV/AIDS  in  specific 
countries  within  sub-Saharan  Africa. 
Asia,  and  the  .\merif:as  through  its 
Leadership  and  Investment  in  Fighting 
an  Epidemic  (LIFE)  initiative.  Through 
this  LIFE  program.  CDC  has  initiated  it* 
Global  AIDS  Program  (GAP)  to 
strengthen  capacity  and  expand 
activities  in  the  areas  of 

(1)  HIV  primary  prevention; 

(2)  HIV  care,  support,  and  treatment: 
and 

(3)  Capacity  and  infrastructure 
development,  especially  for 
surveill.uK.e 

Targetfd  countries  represent  those 
with  the  most  severe  epidemics  and  the 
highest  number  of  new  infections.  They 
also  represent  countries  where  the 
potential  for  impact  is  greatest  and 
where  U.S.  government  agencies  are 
already  active.  Cote  d'lvoire  is  one  of 
these  targeted  c:ountries.  As  a  key 
partner  in  the  U.S.  government's  LIFE 
Initiative,  CDC;  is  working  in  a 
collaborative  manner  with  national 
governments  and  other  agencies  to 
develop  programs  of  assistance  to 
address  the  HIV/ AIDS  epidemic  in  LIFE 
initiative  countries.  In  particular.  CDC's 
mission  in  (lote  d'lvoire  is  to  work  with 
Ivorian  and  international  partners  in 
discovering  and  applying  effective 


interventions  to  prevent  HIV  infection 
and  associated  illness  and  death  from 
AIDS. 

Cote  d'lvoire  is  the  West  African 
country  most  heavily  affected  by  the 
HIV/ AIDS  epidemic.  UNAIDS  has 
estimated  that  about  one  million 
persons  in  Cote  d'lvoire  were  living 
with  HIV/ AIDS  in  2000  with  an  overall 
ten  percent  (10  percent)  HIV  prevalence 
in  the  adult  population,  although,  HIV 
prevalence  differs  in  sub-populations.  In 
2000.  from  antenatal  sentinel 
serosurveillance.  HIV  prevalence  was 
nine  point  five  percent  (9.5  percent)  in 
pregnant  women.  The  prevalence  of  HIV 
infection  remains  high  in  TB  patients  at 
about  forty-five  percent  (45  percent). 
These  statistics  suggest  the  need  for  the 
expansion  and  improvement  of  a  range 
of  surveillance,  care,  prevention,  and 
control  activities  and  services.  This 
agreement  will  assist  the  Tuberculosis 
Control  Program  of  the  Ministry  of 
Health  in  screening  more  patients  in 
order  to  better  control  the  spread  of 
tuberculosis  in  the  general  population, 
and  in  particular  in  HIV  infected 
persons.  At  the  same  time,  improving 
the  national  surveillance  system  will 
provide  essential  information  for 
focusing  prevention  activities,  allocating 
resources,  and  monitoring  effectiveness 
of  programs. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  MOH  of  Cote  d'lvoire.  No  other 
applications  are  solicited.  The  MOH  is 
the  only  appropriate  and  qualified 
organization  to  conduct  a  specific  set  of 
ac:tivities  supportive  of  the  CDC  Global 
AIDS  Program's  technical  assistance  to 
Cote  d'lvoire  for  the  following  reasons: 

1.  The  MOH  is  uniquely  positioned, 
in  terms  of  legal  authority,  ability,  and 
credibility  among  Ivorian  citizens,  to 
collect  crucial  data  on  HIV/ AIDS  as  well 
as  to  provide  care  to  HIV  infected 
patients. 

2.  The  MOH  in  Cote  d'lvoire  is 
mandated  by  the  Ivorian  government  to 
coordinate  activities  necessary  for  the 
control  of  epidemics,  including  HIV/ 
AIDS  and  Tuberculosis. 

3.  The  MOH  already  has  an 
established  network  of  health  care 
facilities  throughout  Cote  d'lvoire.  They 
include  tuberculosis  treatment  centers, 
maternal-child  health  clinics,  and  HIV/ 
AIDS  care  sites.  These  facilities  are 
accessible  and  provide  health 
information  and  care  for  patients  with 
HIV/AIDS  and  Tuberculosis,  enabling 
the  Ministry  to  become  immediately 
engaged  in  the  activities  listed  in  this 
announcement. 

4.  The  MOH  has  trained  physicians, 
nurses,  and  social  workers  already 
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working  in  their  network  of  health  care 
facilities  around  the  country  who  can 
carry  out  the  activities  listed  in  this 
announcement. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501  (c)(4)  of  the 
International  Revenue  Code  that  engages  in 
lobbying  activities  is  not  eligible  to  receive 
Federal  funds  constituting  an  award,  grant,  or 
loan. 

C.  Availability  of  Funds 

Approximately  $700,000  is  available 
FY  2002  to  fund  this  award. 

It  is  expected  that  the  award  will 
begin  on  or  about  September  30,  2002, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  three 
(3)  years.  Annual  funding  estimates  may 
change.  Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  reqmred  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  received  from  this 
announcement  will  not  be  used  for  the 
purchase  of  antiretroviral  drugs  for 
treatment  of  established  HIV  infection 
(with  the  exception  of  nevirapine  in  the 
Prevention  of  Mother-To-Child 
Transmission  (PMTCT)  cases  and  with 
prior  written  approval),  occupational 
exposures,  and  non-occupational 
exposures  and  will  not  be  used  for  the 
purchase  of  machines  and  reagents  to 
conduct  the  necessary  laboratory 
monitoring  for  patient  care. 

Applicants  may  contract  with  other 
organizations  under  these  cooperative 
agreements,  however,  applicants  must 
perform  a  substantial  portion  of  the 
activities  (including  program 
management  and  operations  and 
delivery  of  prevention  services  for 
which  funds  are  requested). 

The  costs  that  are  generally  allowable 
in  grants  to  domestic  organizations  are 
likewise  allowable  to  foreign 
institutions  and  international 
organizations. 

All  requests  for  funds,  including  the 
budget  contained  in  the  application, 
shall  be  stated  in  U.S.  dollars.  Once  an 
award  is  made,  the  Department  of 
Health  and  Human  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

No  funds  appropriated  vmder  this  Act 
shall  be  used  to  carry  out  any  program 
of  distributing  sterile  needles  or 
syringes  for  the  hypodermic  injection  of 
any  illegal  drug. 


D.  Where  To  Obtain  Additional 
Information 

To  obtain  business  management 
technical  assistance,  contact:  Cynthia 
Collins,  Grants  Management  Specialist. 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention. 
1600  Chfton  Road,  Mailstop  E-15. 
Atlanta,  GA  30333.  Telephone  number: 
(770)  488-2757.  E-Mail:  coc9@cdc.gov. 

For  program  technical  assistance, 
contact:  Karen  Ryder,  MPH,  CDC/HIV. 
2010  Abidjan  Place,  Dulles,  VA  20189- 
2010.  Telephone:  (404)  639-0911.  E- 
Mail:  kkrl@cdc.gov. 

Dated:  October  9.  2002. 
Edward  J.  Schultz, 

Acting  Director.  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-26525  Filed  10-17-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02200] 

Response  to  the  HIV/AIDS  Epidemic  in 
the  Caribbean  Region;  Pan  American 
Health  Organization  (PAHO)  and  the 
Caribbean  Regional  Epidemiology 
Center  (CAREC),  Port  of  Spain, 
Trinidad;  Notice  of  the  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Center  for 
Human  Immunodeficiency  Virus/ 
Sexually  Transmitted  Disease/ 
Tuberculosis  (HIV/STD/TB)  Prevention 
(NCHSTP),  announces  the  availability 
Fiscal  Year  (FY)  2002  funds  for  a 
Cooperative  Agreement  to  the  Caribbean 
Regional  Epidemiology  Center  (CAREC) 
through  Pan  American  Health 
Organization  (PAHO).  The  purpose  of 
this  program  is  to  help  support 
implementation  of  CDC  Global  AIDS 
Program  (GAP),  a  United  States 
goverimient  program  that  seeks  to 
reduce  the  impact  of  HIV/AIDS  in 
specific  countries  within  sub-Saharan 
Africa,  the  Caribbean  Region,  Asia  and 
the  Americas.  CDC,  through  GAP. 
focuses  on  strengthening  the  capacity  of 
national  AIDS  control  programs  in  the 
areas  of  (1)  HIV  primary  prevention.  (2) 
HIV  care,  support,  and  treatment,  and 
(3)  capacity  and  infrastructure 
development,  especially  for 
surveillance.  Countries  targeted 
represent  those  with  the  most  severe 
epidemic  Euid  the  highest  number  of 


new  infections.  They  also  represent 
countries  where  the  potential  for  impact 
is  greatest  and  where  U.S.  government 
agencies  are  already  active.  An  updated 
list  of  partner  countries  for  the  CDC- 
GAP  Initiative  is  available  at:  http:// 
Vi'wiwcdc.gov/nchstp/od/gap/ 
default.htm 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  HIV.  STD  and 
TB  Prevention.  Global  AIDS  Program; 
Working  with  other  countries.  United 
States  Agency  for  International 
Development  (USAID).  international 
and  U.S.  government  agencies,  reduce 
the  number  of  new  HIV  infections 
among  15  to  24  year  olds  in  sub-Saharan 
Africa,  the  Caribbean  Region.  Asia  and 
the  Americas  from  an  estimated  two 
million  by  2005. 

B.  Eligible  Applicants 

Assistance  will  be  provided  onlv  to 
CAREC  through  the  PAHO.  in  support 
of  LIFE  Initiative  activities  in  the 
Caribbean  Region.  No  other  applications 
will  be  solicited.  CAREC  is  the  most 
appropriate  and  qualified  agency  to 
conduct  a  specific  set  of  activities 
supportive  of  CDC's  LIFE  Initiative- 
related  assistance  to  countries  in  the 
Caribbean  Region  because: 

1.  CAREC  is  the  lead  agency  in  the 
Caribbean  Region  to  provide  support  to 
this  region  of  the  world,  second  only  to 
Africa,  most  affected  by  the  HIV/AIDS 
epidemic.  It  is  both  chartered  and 
uniquely  positioned  to  assist  national 
AIDS  control  programs  in  21  member 
countries  and  its  other  partners  to 
strengthen  national  health  sector 
responses  to  HIV/AIDS. 

2.  World  Health  Organization  (WHO), 
through  its  regional  office.  PAHO.  is  a 
leading  partner  within  the  International 
Partnership  Against  HIV/AIDS  (IPAA). 
an  international  umbrella  effort  to 
increase  support  and  visibility  for  a 
multi-lateral  emergency  response  to  the 
AIDS  epidemic  in  the  Caribbean  Region. 
CAREC  is  supported  by  PAHO/WHO. 
Assistance  will  be  provided  to  (CAREC) 
through  the  PAHO,  in  support  of  LIFE 
Initiative  activities  in  the  Caribbean 
Region.  The  LIFE  Initiative  is  a  key 
supporter  of  the  IPAA. 

3.  CAREC  has  the  capacity  to  provide 
a  regional  response  to  the  specific 
laboratory  needs  for  the  provision  of 
care  and  treatment  of  HIV/AIDS, 
information  sharing  and  regional-level 
aggregation  and  interpretation  of  health 
data  related  to  surveillance,  prevention 
and  care  for  HIV/ AIDS  within  the 
region.  In  this  sense.  CAREC  is  unique 
in  that  it  is  the  lead  agency  providing 
health  sector  policy-setting  and 
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technical  assistance  to  21  member 
countries  and  non-member  countries  on 
request.  CAREC  is  supported  by  PAHQ/ 
WHO  which  maintains  a  network  of 
country-  offices  and  PAHO  Coordinating 
Centres  to  serve  as  critical  links  for 
ensuring  country  access  to  available 
technical  resources,  information  and 
coordination.  CARECs  capacity 
compliments  CDC's  focus  of  action  and 
requested  support  from  CAREC  which  is 
to  build  and  enhance  existing  capacity 
and  infrastructure  to  support  the  region 
in  support  of  the  Regional  Strategic  Plan 
endorsed  by  21  member  countries.  This 
includes  strengthening  of  laboratory 
quality  and  standardization  within 
CAREC  and  throughout  the  region. 

PAHO  is  the  only  international/ 
intergovernmental  agency  qualified  to 
conduct  the  activities  under  this 
cooperative  agreement  because: 

Headquartered  in  Washington,  DC, 
P.\HO  serves  as  the  specialized 
organization  for  health  of  the  Inter- 
American  System  and  as  the  Regional 
Office  for  the  Americas  of  the  World 
Health  Association  (WHO).  As  such. 
PAHO  has  a  unique  position  among  the 
world's  health  agencies  as  the  technical 
agencv  for  health  within  the  Americas. 
PAHO  has  access  to  all  national  health 
promotion  and  disease  prevention 
programs  and  potential  research  sites  in 
the  Americas  through  its  36  member 
governments  and  its  scientific  and 
technical  expert  employees  stationed  in 
Washington,  DC.  27  country  offices,  and 
nine  scientific  centers.  PAHO  has  more 
than  90  years  of  experience  in  working 
to  improve  health  and  living  standards 
of  the  countries  of  the  Americas. 
PAHO's  basic  responsibility  is  to 
collaborate  with  Ministries  of  Health, 
social  security  agencies,  other 
government  institutions, 
nongovernmental  organization, 
universities,  community  groups,  and 
others  to  strengthen  national  and  local 
health  systems  and  to  improve  the 
health  of  the  peoples  of  the  Americas. 
PAHO  offers  special  opportunities  for 
furthering  research  programs  in  the 
Americas  through  the  use  of  unusual 
talent  resources,  populations,  or 
environmental  conditions  in  other 
countries  that  are  not  readily  available 
in  the  United  States  or  that  provide 
augmentation  of  existing  U.S.  resources. 
PAHO  is  uniquely  qualified  to  conduct 
activities  in  the  Americas  that  have 
specific  relevance  to  the  mission  and 
objectives  of  CDC  and  which  have  the 
potential  to  advance  knowledge  that 
benefits  the  United  States. 

C.  Availability  of  Funds 

Approximately  $250,000  dollars  are 
available  in  FY  2002  to  fund  this  award. 


It  is  anticipated  that  the  award  will 
begin  month  budget  period  within  a 
proje<;t  period  of  up  to  five  years. 
Annual  funding  estimates  may  vary  and 
are  subject  to  change.  Continuation 
award  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 

All  requests  for  funds,  including  the 
budget  contained  in  the  application, 
shall  be  stated  in  U.S.  dollars.  Once  an 
award  is  made,  the  Department  of 
Health  and  Human  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fiuctuations  through 
the  issuance  of  supplemental  awards. 

1.  Use  of  Funds 

General  Use 

Funds  may  be  used  for: 

(a)  Establishing  strategies,  policies 
and  guidelines  for  health  sector 
responses  to  the  HIV/ AIDS  epidemic  in 
the  Caribbean  Region  in  areas  such  as 
surveillance,  laboratory,  clinical 
management,  and  prevention. 

(b)  Conducting  meetings  and  other 
relevant  activities  that  contribute  to  the 
development,  dissemination  and 
evaluation  of  strategies,  policies  and 
guidelines. 

(c)  Aggregating  and  disseminating 
information,  strategies,  policies, 
guidelines  and  training  materials 
pertinent  to  HIV/AIDS  and  HIV-related 
conditions,  including  internet-based 
and  other  tools  for  efficient  cataloguing 
and  disseminating  such  information, 
and  support  for  increasing  national 
capacities  to  retrieve  such  information 
from  such  systems. 

(d)  Building  capacity  of  CAREC  to 
provide  technical  assistance  and 
services  to  member  countries  and 
within  Ministries  of  Health  (MOH). 
National  AIDS  Councils,  and  similar  key 
national  institutions. 

(e)  Supporting  key  networks  and 
partnerships  within  the  region  to  lead 
evidence-based,  improved  health  sector 
practices  relevant  Ui  HIV/ AIDS  in  the 
CAREC  community  (such  as  regional 
training  network  within  the  Caribbean 
Region  to  provide  training  in  HIV 
clinical  management  on  a  national  or 
sub-regional  basis). 

General  Non-Use 

(a)  Funds  received  from  this 
announcement  will  not  be  used  for 
capital  expenditures  such  as  the 
purchase  of  off-road  and  multi- 
passenger  vehicles  and  large  volume 
(greater  than  fifty)  purchase  of 
computers. 

(b)  The  purchase  of  antiretrovirals. 
reagents,  and  laboratory  equipment  for 
antiretroviral  treatment  projects  requires 
pre-approval  from  GAP  headquarters. 


(c)  No  funds  appropriated  under  this 
Act  shall  be  used  to  carry  out  any 
program  of  distributing  sterile  needles 
or  syringes  for  the  hypodermic  injection 
of  any  illegal  drug. 

(d)  Applicant  may  contract  with  other 
organizations  under  these  cooperative 
agreements,  however,  the  applicant 
must  perform  a  substantial  portion  of 
the  activities  (including  program 
management  and  operations  and 
delivery  of  prevention  services  for 
which  funds  are  requested). 

(e)  The  costs  that  are  generally 
allowable  in  grants  to  domestic 
organizations  are  likewise  allowable  to 
foreign  institutions  and  international 
organizations,  with  the  following 
exception:  Indirect  Costs:  With  the 
exception  of  the  American  University, 
Beirut,  the  Gorgas  Memorial  Institute, 
and  the  World  Health  Organization, 
indirect  costs  will  not  be  paid  (either 
directly  or  through  a  sub-award)  to 
organizations  located  outside  the 
territorial  limits  of  the  U.S.  or  to 
international  organizations  regardless  of 
their  location.  Matching  funds  is  not  a 
requirement  for  this  program 
announcement. 

D.  Where  To  Obtain  Additional 
Information 

CDC  announcement  information  can 
be  found  on  the  CDC  home  page  Internet 
address — http://www.cdc.gov.  Scroll 
down  the  page,  then  click  on  "Funding" 
then  "Grants  and  Cooperative 
Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Cynthia  R.  Collins,  Grants  Management 
Specialist,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Procurement  and 
Grants  Office,  Room  3000,  2920 
Brandywine  Road.  Mailstop  E-15. 
Atlanta.  GA  30341-4146.  Telephone: 
(770)  488-2757.  Email: 
ccoIlins@cdc.gov. 

For  program  technical  assistance, 
contact:  Ethleen  Lloyd.  Global  AIDS 
Program  (GAP),  Caribbean  Region. 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention  (CDC).  Telephone:  (404) 
639-8016.  Email  address:  esll@cdc.gov. 

Dated:  October  9.  2002. 
Edward  |.  Schultz, 

Deputy  Director.  Procurement  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announceinent  02106] 

Expansion  of  HIV/Preventlon  Activities 
In  Malawi;  Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a 
cooperative  agreement  program  for 
Global  AIDS  Program  (GAP). 

The  purpose  of  the  program  is  to 
provide  assistance  in  planning, 
developing,  implementing,  and 
managing  an  HIV/ AIDS  Surveillance 
program  for  the  control  of  HIV/ AIDS  in 
the  country  of  Malawi,  to  support 
national  level  Voluntary  Coimseling  and 
Testing  (VCT)  activities,  and  to 
implement  the  first  step  in  support  of  a 
computerized  information  management 
system  for  HTV/AIDS  at  the  National 
AIDS  Commission  (NAG). 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  GAP.  Working  with  other  coimtries, 
USAID,  international,  and  U.S. 
government  agencies,  reduce  the 
number  of  new  HIV  infections  among  15 
to  24  year  olds  in  sub-Saharan  Africa 
from  an  estimated  2  million  by  2005. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  NAG  of  theCountry  of  Malawi.  No 
other  applications  are  solicited. 

This  aimouncement  is  restricted  to 
the  NAG  because  it  is  a  unique  agency 
designated  by  the  Government  of 
Malawi  to  develop,  coordinate,  and 
fund  Human  Immunodeficiency  Virus 
(HFV/AIDS)  prevention  and  care 
activities  for  the  nation. 

Note:  Title  2  of  the  United  States  Code. 
Chapter  26,  Section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Funds 

Approximately  $725,000  is  being 
awarded  in  FY  2002  to  fund  one  award. 
The  award  began  July  15,  2002  and  will 
be  made  for  a  12  month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 


evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://wv^w.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Cynthia 
Collins,  Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atianta,  GA  30341-4146,  Telephone 
Number:  (770)  488-2782,  e-mail 
Address:  dpr7@cdc.gov. 

For  program  technical  assistance, 
contact:  Margarett  Davis,  MD,  MPH, 
Kang'ombe  Building  8  West,  Lilongwe, 
Malawi,  Telephone  number:  265-775- 
188,  Fax  number:  265-775-848,  Mobile: 
265-960-152,  e-mail  Address: 
mdavis@cdc.gov.  Mailing  address:  c/o 
U.S.  Embassy,  PO  Box  30016. 

Dated:  October  9,  2002. 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 

Office.  Center  for  Disease  Control  and 

Prevention. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02102] 

Prevention  of  Human 
Immunodeficiency  Virus  (HIV/AIDS) 
Through  interpersonal  Communication 
and  Community  Mobilization  To 
Promote  Voluntary  Counseling  and 
Testing  (VCT),  Prevention  of  Mother  to 
Child  Transmission  (PMTCT), 
Tuberculosis  (TB)  Preventive  Therapy 
and  Access  to  Care  and  Support 
Programs  in  the  Republic  of  Botswana; 
Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement  with 
the  National  AIDS  Coordinating  Agency 
(NACA)  to  implement  Total  Community 
Mobilization  (TCM)  Project  in  the 
Republic  of  Botswana. 

The  purpose  of  this  announcement  is 
to  mobilize  community  members  in  the 
Republic  of  Botswana  and  empower 
them  to  prevent  HIV/AIDS  transmission 


and  improve  access  to  support 
programs. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
tiie  Global  AIDS  Pjogram  (GAP) 
Working  with  other  countries.  United 
States  Agency  for  International 
Development  (USAID),  international, 
and  U.S.  government  agencies,  reduce 
the  number  of  new  HIV  infections 
among  15  to  24  year  olds  in  sub-Saharan 
Africa  from  an  estimated  two  million  by 
2005.  This  program  will  enhance  and 
expand  the  use  of  interpersonal 
communication  and  community 
mobilization  to  promote  voluntary 
testing  and  counseling  (VCT), 
prevention  of  mother  to  child 
transmission  program  (PMTCT),  the 
national  rollout  of  the  Isoniazid 
Preventive  Therapy  (IPT)  program,  and 
improve  access  to  care  and  treatment 
programs  in  Botswana.  The  program 
will  also  play  an  integral  role  in  the 
implementation  of  the  CDC  MARCH 
(Modeling  and  Reinforcement  to  Combat 
HIV/AIDS)  strategy  for  behavior  change. 

These  collaborative  activities  if 
mobilized  at  the  community  level  could 
profoundly  impact  the  scope  and 
intensity  of  the  implementation  of  the 
National  AIDS  Policy.  Cooperative 
efforts  could  lead  to  greater  use  of 
counseling  and  testing  services  in  all 
areas  of  the  country,  increase  in 
enrollment  in  the  IPT  and  PMTCT 
programs,  and  greater  use  of  existing 
programs  for  care  and  support 
throughout  the  nation. 

Interpersonal  communications  can 
reinforce  the  messages  and  modeling 
which  is  taking  place  through  behavior 
change  communications  such  as  the 
radio  serial  drama,  "Magabeneg '.  The 
U.S.  Government  seeks  to  reduce  the 
impact  of  HIV/AIDS  and  related 
conditions  in  specific  countries  within 
sub-Saharan  Africa,  Asia,  and  the 
Americas  through  its  Leadership  and 
Investment  in  Fighting  an  Epidemic 
(LIFE)  initiative.  Through  this  program, 
CDC  has  initiated  its  Global  AIDS 
Program  (GAP)to  strengthen  capacity 
and  expand  activities  in  the  areas  of  (1) 
HIV  primary  prevention;  (2)  HIV  care, 
support,  and  treatment;  and  (3)  capacity 
and  infrastructure  development, 
especially  for  sur\'eillance.  Targeted 
countries  represent  those  with  the  most 
severe  epidemics  and  the  highest 
number  of  new  infections.  They  also 
represent  countries  where  the  potential 
for  impact  is  greatest  and  where  U.S. 
government  agencies  are  already  active. 
Botswana  is  one  of  these  targeted 
countries.  To  carry  out  its  activities  in 
these  counfries,  CDC  is  working  in  a 
collaborative  maimer  with  national 
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governments  and  other  agencies  to 
develop  programs  of  assistance  to 
address  the  HIV/AIDS  epidemic.  CDC's 
program  of  technical  assistance  to 
Botswana  focuses  on  several  areas 
including  scaling  up  promising 
prevention  and  care  strategies,  such  as 
VCT,  PMTCT,  and  IPT.  supporting 
behavior  change  communication 
projects  (MARCH  strategy),  such  as  the 
radio  serial  drama,  and  other  capacity 
building  efforts.  Botswana  is 
experiencing  one  of  the  world's  most 
severe  AIDS  crises  that  looms  as  a 
disaster  of  unprecedented  proportions. 
The  global  burden  of  HIV/AIDS  in 
Botswana  is  the  highest  in  sub-Saharan 
Africa,  where  83  percent  of  the  world's 
AIDS  deaths  have  occurred,  and  where 
four-fifths  of  all  HIV-positive  women 
live.  Despite  a  relative  stabilization  of 
infection  rates  in  some  countries  in 
West  Africa,  the  HIV/ AIDS  epidemic 
continues  to  grow  at  an  alarming  rate  in 
Southern  Africa.  Like  many  countries  in 
this  region,  Botswana  has  been 
disproportionately  affected  by  the  AIDS 
pandemic.  Over  20  percent  of  the 
population  are  believed  to  be  HIV 
positive  and  the  Botswana  National 
Aids  Co-ordinating  Agency's  2000 
Sentinel  Surveillance  reports  38.5 
percent  HIV  infection  in  participating 
pregnant  women.  Botswana  estimates 
that  as  many  as  25  babies  a  day  are  born 
with  HIV.  AIDS-related  conditions  are 
responsible  for  10  percent  of  annual 
deaths,  with  women  and  adolescents 
particularly  at  risk.  TB  is  by  far  the 
single  leading  cause  of  death  among 
adults  with  AIDS  in  Botswana 

Based  on  Sentinel  surveys  in  1999.  an 
estimated  19  percent  of  the  total 
population  and  29  percent  of  the 
economically  productive  age  group  (15- 
49  years  old)  are  living  with  HIV 
infection.  The  rate  of  TB  infection  in 
Botswana  (537/100,000  in  1999)  is  one 
of  the  highest  in  the  world.  Botswana 
has  taken  many  positive  steps  to  address 
the  AIDS  epidemic.  The  President  has 
recognized  HIV/AIDS  as  "the  greatest 
challenge  Botswana  has  faced"  and  has 
warned  Botswana  that  HIV/AIDS 
"threatens  the  country  with 
annihilation."  The  Botswana 
government  pays  for  up  to  80  percent  of 
all  HIV/ AIDS  activities  in  the  country. 
This  full-scale  national  response  has 
generated  many  examples  of  creative 
programming  and  international 
collaborations.  The  government  of 
Botswana  will  be  among  the  first 
African  countries  to  launch  a  TB 
prevention  program  using  Isoniazid 
Preventive  Therapy  (IPT)  for  HIV 
infected  individuals.  A  Pilot  program  of 
IPT  was  implemented  in  October  2000 


and  planning  for  nation-wide 
implementation  is  underway.  In  1999 
the  MOH  launched  a  pilot  project  for 
PMTCT  in  Gaborone  and  Francistown  is 
now  undertaking  full  scale 
implementation.  In  2000  The  BOTUSA 
Project  in  collaboration  with  the  MOH 
launched  the  nationwide  network  of 
VCT  centers.  "Tebelopele  "  which 
means  to  look  into  the  future.  The 
government  is  also  in  the  process  of 
introducing  ARV  treatment  and  fully 
supports  the  MARCH  strategy  through 
Information  Broadcasting.  These 
programs  are  all  new  to  the 
communities  and  providing  information 
to  the  population  using  interpersonal 
communication  can  enhance  uptake  and 
empower  the  population  to  utilize  these 
services. 

The  Botswana  MOH  and  CDC 
collaboration  was  established  in  1995 
and  is  known  as  the  'The  BOTUSA 
Project"  and  is  a  successful  example  of 
MOH  and  international  collaboration. 
BOTUSA  is  a  strong  supporter  of  the 
IPT  program  and  is  providing  technical 
assistance,  training  for  health  care 
workers,  supplying  educational 
materials,  and  supporting  program 
monitoring  and  evaluation.  BOTUSA's 
collaboration  includes  support  for  the 
national  PMTCT  program  through  the 
provision  of  technical  assistance, 
counseling  space,  equipment,  and 
materials  for  prenatal  clinics  throughout 
the  country  BOTUSA  also  supports  in 
collaboration  with  the  MOH.  voluntary 
counseling  and  testing  and  a  radio  serial 
drama  for  behavior  change. 

However,  despite  the  support  of  the 
government  to  fight  the  epidemic  and 
the  collaboration  with  international 
partners,  the  prevalence  of  HIV 
infection  appears  to  have  increased 
substantially  in  Botswana  from  1997  to 
2002  and  the  epidemic  cannot  yet  be 
characterized  as  having  stabilized.  The 
capacity  of  the  government  to  expand 
their  pilot  projects  for  prevention  and 
extend  the  reach  of  their  activities  to  the 
entire  nation  will  have  a  substantial 
impact  on  the  epidemic. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  NACA  for  support  of  the  TCM 
Project,  as  implemented  by  the  NACA 
and  the  Humana  People  to  People 
Foundation  currently  funded  by  the 
NACA  of  Botswana.  No  other 
applications  are  solicited. 

"The  NACA  is  the  only  appropriate 
and  qualified  organization  to  fulfill  the 
requirements  set  forth  in  this 
announcement  because: 

1.  Through  NACA.  the  Government  of 
Botswana  (GOB)  has  a  cooperative 
agreement  with  Humana  People  to 


People  for  the  implementation  of  door- 
to-door  community  mobilization.  In 
Botswana  this  program  will  be 
implemented  under  the  name  TCM. 
Humana  People  to  People  has  been 
requested  to  find  a  partner  to  pay  for 
twenty  percent  of  the  cost. 

2.  The  TCM  Project  is  uniquely 
positioned,  in  terms  of  support  from  the 
GOB.  The  NACA  has  the  ability  to 
financially  and  technically  oversee  the 
TCM  project,  and  to  provide 
implementation  of  a  large  scale 
interpersonal  communication  project  as 
well  as  a  mandate  from  GOB.  The 
NACA  has  mandated  Humana  People  to 
People  to  implement  nationwide 
coverage  of  community  mobilization 
and  interpersonal  communication 
through  the  TCM  project.  They  have  the 
ability  to  collect  information,  train  staff 
and  advocate  for  the  programs 
implemented  in  the  National  AIDS 
Strategic  Plan  and  disseminate 
personalized  "one  on  one" 
communication  to  support  the  fight 
against  HIV/ AIDS  in  Botswana. 

3.  The  GOB  assisted  by  The 
Botswana/U.S.  of  America  (BOTUSA) 
Project  evaluated  the  TCM  project  in 
2001.  The  results  led  the  GOB  to  fund 
Humana  People  to  People  to  undertake 
national  community  mobilization 
against  HIV/ AIDS.  Therefore,  Humana 
People  to  People  is  the  only  available 
organization  approved  by  the  GOB  to 
implement  door-to-door  conununity 
mobilization,  the  TCM  program,  and 
specific  services. 

4.  The  specific  services  which  the 
TCM  project  will  deliver  are  directly 
associated  with  the  CDC  prevention 
strategies  implemented  under  the  Global 
AIDS  Progrcim  in  Botswana  and 
integrated  into  the  TCM  project. 

C.  Availability  of  Funds 

Approximately  $700,000  is  available 
in  FY  2002,  to  fund  twenty  percent  of 
the  TCM  project  by  the  NACA.  The  GOB 
will  fund  the  remaining  80  percent  of 
the  agreement.  It  is  expected  that  the 
award  will  begin  on  or  about  September 
1,  2002  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
two  years. 

Continuation  award  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funding  to  be  administered  by  the 
NACA  for  TCM  include: 

Provision  of  salaries  and  short-term 
contracts  for  technical  and  support  staff 
needed  to  scale  up  current  pilot 
programs  in  the  community  to  a  nation 
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wide  level.  Funding  for  training, 
materials,  and  supervision  in  the  field 
for  the  TCM  community  mobilization 
staff. 

Funds  received  vnll  not  be  used  for 
the  difect  purchase  of  drugs  to  treat 
active  TB  disease.  The  pim:hase  of 
antiretrovirals,  reagents,  and  laboratory 
equipment  for  antiretroviral  treatment 
projects  requires  preapproval  from  the 
GAP  headquarters. 

The  applicant  may  contract  with  other 
organizations  under  these  cooperative 
agreements,  however,  the  applicant 
must  perform  a  substantial  portion  of 
the  activities  (including  program 
management  and  operations  and 
delivery  of  prevention  services  for 
which  funds  are  requested). 

The  costs  that  are  generally  allowable 
in  grants  to  domestic  organizations  are 
likewise  allowable  to  foreign 
institutions  and  international 
organizations,  with  the  following 
exceptions: 

1.  Alterations  and  Renovations: 
Unallowable. 

2.  Customs  and  Import  Duties: 
Unallowable.  This  includes  consular  fees, 
customs  surtax,  value  added  taxes,  and  other 
related  charges. 

3.  Indirect  Costs:  With  the  exception  of  the 
American  University,  Beirut,  the  Gorges 
Memorial  Institute,  and  the  World  Health 
Organization,  indirect  costs  will  not  be  paid 
(either  directly  or  through  a  sub-award)  to 
organizations  located  outside  the  territorial 
limits  of  the  U.S.  or  to  international 
organizations  regardless  of  their  location. 

All  requests  for  funds,  including  the 
budget  contained  in  the  application, 
shall  be  stated  in  U.S.  dollars.  Once  an 
award  is  made,  the  Department  of 
Health  and  Hiunan  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

No  funds  appropriated  under  this  Act 
shall  be  used  to  carry  out  any  program 
of  distributing  sterile  needles  or 
syringes  for  the  hypodermic  injection  of 
any  illegal  drug.  Matching  funds  is  not 
a  requirement  for  this  program 
aimouncement. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
address — http://www.cdc.gov.  Click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Cynthia  Collins,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Prociu-ement  and  Grants  Office,  Centers 


for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone 
number:  (770)  488-2757,  Email  address: 
ccoIUns@cdc.gov. 

For  program  technical  assistance, 
contact:  Ethleen  S.  Lloyd,  Global  AIDS 
Program  (GAP),  c/o  U.S.  Embassy 
Gaborone,  2170  Gaborone  Place, 
Washington  DC  20521,  Telephone 
number:  (868)633-2065,  Email  address: 
eIlyod@cdc.gov. 

Dated:  October  9,  2002. 
Edward  J.  Schultz, 

Deputy  Director.  Procurement  and  Grants 

Office.  Center  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-26534  Filed  10-17-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02181] 

Support  for  the  National  Laboratory  for 
HIV/AIDS  Reference  &  Quality 
Assurance  In  the  Republic  of  Uganda; 
Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  to  develop  and  support  the 
National  HIV/ AIDS  Reference 
Laboratory'  (HRL)  in  Uganda. 

The  overall  aim  of  this  program  is  to 
strengthen  laboratory  capacity  across 
the  country  by  assuring  the  accuracy  of 
HIV  testing  at  blood  banks  and  at 
laboratories  carrying  out  national 
sentinel  surveillance,  HIV-related 
research  and  those  supporting 
Voluntary  Counseling  and  Testing 
(VCT)  and  Prevention  of  Mother-To- 
Child  Transmission  (PMTCT)  services. 

The  United  States  Government  seeks 
to  reduce  the  impact  of  HIV/AIDS  in 
specific  countries  within  sub-Saharan 
Africa,  Asia  and  the  Americas.  CDC  has 
initiated  its  Global  AIDS  Program  (GAP) 
to  strengthen  capacity  and  expand 
activities  in  the  areas  of  (1)  HIV  primary 
prevention,  (2)  HIV  care,  support  and 
treatment  and  (3)  capacity  and 
infrastructure  development,  including 
surveillance.  Targeted  countries 
represent  those  with  the  most  severe 
epidemics  and  the  highest  number  of 
new  infections.  They  also  represent 
countries  where  the  potential  impact  is 
greatest  and  where  United  States 


government  agencies  are  already  active. 
Uganda  is  one  of  these  countries. 

CDC  is  working  in  a  collaborative 
manner  with  national  governments  and 
other  agencies  to  develop  programs  of 
assistance  to  address  the  HIV/AIDS 
epidemic  in  many  countries  and  it 
currently  has  an  existing  GAP  Program 
in  Uganda.  CDC's  mission  in  Uganda  is 
to  work  with  Ugandan  and  international 
partners  in  discovering  and  applying 
effective  interventions  to  prevent  HIV 
infection  and  associated  illness  and 
death  from  AIDS. 

One  of  the  functions  of  an  HRL  is  to 
provide  quality  assurance  of  HIV  testing 
nationwide.  In  Uganda.  HIV  testing  is 
carried  out  to  ensure  the  safety  of  the 
blood  supply,  to  support  national 
sentinel  surveillance  and  specific 
research  projects  and  in  support  of 
voluntary  counseling  and  testing  (VCT) 
and  prevention  of  mother-to-child 
transmission  (PMTCT)  services. 

The  purpose  of  this  program  is  to 
provide  assistance  to  the  National  HRL 
in  establishing  a  quality  assurance  (QA) 
program  for  all  laboratories  providing 
HIV  testing  services  in  both  the 
governmental  and  non-governmental 
sectors. 

VCT  services  are  available  at  a  large 
number  of  private  and  government 
clinics  across  the  countn,'  and  PMTCT 
services  are  expected  to  increase 
dramatically  in  the  next  few  years  as 
drugs  to  prevent  mother-to-child 
transmission  become  more  widely 
available.  Serum-based  HIV  rapid 
testing  is  likely  to  be  replaced  by  finger- 
stick  rapid  HIV  testing  at  many  of  the 
sites  providing  VCT  and  PMTCT 
services  presenting  a  new  challenge  for 
QA.  There  is  no  laboratory  accreditation 
scheme  in  Uganda  and  the  proficiency 
of  many  of  the  laboratories  providing 
HIV  testing  services  has  not  been 
established.  As  a  consequence,  users  of 
these  ser\^ices,  including  policy  makers 
and  the  general  public  are  often  not 
confident  of  the  quality  of  laboratory 
test  results.  Currently  there  is  no 
national  QA  scheme  for  rapid  HIV 
testing  and  this  program  is  intended  to 
address  this  situation.  It  is  expected  that 
the  scheme  will  become  a  model  for 
other  African  countries  as  they  develop 
their  own  HIV  testing  services  in 
support  of  safe  blood.  sur\'eillance  and 
VCT  and  PMTCT  programs. 

This  program  will  support  both  the 
development  of  the  HRL  and  the 
implementation  of  a  QA  scheme  for  HIV 
testing.  The  development  of  the  HRL 
will  likely  require;  improvements  in  the 
physical  infrastructure  of  the  laborator\' 
including  power  backup,  computers, 
furnishings  and  fittings;  additional 
equipment  to  ensure  safe-practice  and  to 
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support  an  expanded  range  of  laboratory 
assays;  recruitment  and  training  of  staff; 
development  of  a  laboratory 
management  plan;  design  and 
implementation  of  HIV  testing 
algorithms;  design  of  a  specimen 
repository  policy  and  the  development 
of  a  financial  management  plan.  The 
implementation  of  the  QA  scheme  will 
require;  a  census  to  be  carried  out  to 
identifv'  the  potential  scope  of  the 
scheme;  evaluation  of  the  performance 
characteristics  of  HIV  assays  and  testing 
algorithms;  development  of  QA 
activities  in  consultation  with 
participating  laboratories  including 
training  needs  assessments  and 
implementation  of  appropriate  training 
programs,  tools  to  evaluate  laboratory' 
performance,  proficiency  testing  panels, 
schedule  of  QA  site  visits  and  reporting 
mechanisms. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  National  HRL  of  the  Ministry  of 
Health  (MOH)  of  Uganda.  No  other 
applications  are  solicited. 

The  National  H!\'  Reference 
Ldboratorv'.  being  the  mandated  MOH 
Idboraton,-  for  HIV  reference  activities,  is 
the  only  appropriate  and  qualified 
laborator\'  to  (  nnducf  the  specific 
activities  \vhi(  h  will  su[)port  the  CDC' 
Global  AIDS  Program's  technical 
assistance  to  Uganda  for  the  following 
reasons: 

The  HRL  is  unH]u<'l\  positioned  in 
terms  of  legal  authority,  ability  and 
credibilitv  with  the  Ugandan  public  to 
provide  such  services  in  support  of 
c:ommunif  able  disease  control  and  the 
maintenanc  e  of  public  health 

The  HRL  has  provided  limited  HIV 
reference  services  for  many  years  to 
tiiiist  of  the  laboratories  carrving  out 
HIV  testing  in  the  c(5untry  As  a  result. 
HRL  has  established  excellent  working 
relations  with  the  National  Blood  Bank, 
the  .MDS  Informatinn  Cientre  who  arc 
the  main  provider  of  VCT  services  in  the 
countrv.  the  MOH-AIDS  Control 
Program  which  has  worked  with  the 
HRL  in  supprirt  of  sentinel  surveillance 
since  it's  inception  in  19H7  and  with 
numerous  governmental  and  non- 
governmental laboratories  in  the 
country 

This  proposal  will  help  strengthen 
capacity  within  the  existing  framework 
of  laboratories  which  are  supported  bv 
the  HRL  to  perform  t^'xisting  and  newlv- 
defined  functions  more  effectively. 

C.  Availability  of  Funds 

Approximately  U.S.  S280.000  is 
available  in  FY  2002  to  fund  two 
specific  activities  within  this  award  as 
follows: 


1.  U.S.  $160,000 — non-recurrent 
expenditure  for  infrastructure 
development  including  furniture  and 
fittings,  equipment  and  vehicles. 

2.  U.S.  $120.000 — recurrent 
expenditure  for  QA  activities. 

It  is  expected  that  the  award  will 
begin  on  or  about  August  30.  2002  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  three 
(3)  years.  Annual  funding  estimates  may 
change. 

C(mtinuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evident;ed  bv  required  reports  and  the 
availability  of  funds. 

All  requests  for  funds,  including  the 
budget  contained  in  the  application, 
shall  be  stated  in  U.S.  dollars.  Once  an 
award  is  made,  the  Department  of 
Health  and  Human  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

Use  of  Funds 

Funds  may  only  be  utilized  at  the 
National  HIV  Reference  Laboratory  for 
QA  of  HIV  testing  as  described  in  the 
goals.  objec:tives,  and  activities  of  the 
submitttfd  and  funded  plan. 

Applicants  mav  contract  with  other 
organizations  under  these  cooperative 
agreements,  however,  applicants  must 
perform  a  substantial  portion  of  the 
di  tivities  (including  program 
lu.inageinent  and  operations  and 
deliv  (TV  of  prevention  services  for 
which  funds  are  requested). 

The  costs  that  are  generally  allowable 
in  grants  to  dfimestir:  organizations  are 
likewise  .iliowable  to  foreign 
institutions  and  intfmational 
organizations,  with  the  following 
exceptions: 

Indirect  Costs:  With  the  exception  of 
the  American  Universitv.  Beirut,  the 
(iorgas  Memorial  Institute,  and  the 
World  Health  Organization,  indirect 
costs  will  not  be  paid  (either  directlv  or 
through  a  sub-award)  to  organizations 
located  outside  the  territorial  limits  of 
the  United  States  or  to  international 
organizations  regardless  of  their 
location 

The  purchase  of  antiretrovirals. 
reagents,  and  laboratory  equipment  for 
antiretroviral  treatment  projects  requires 
pre-approval  from  the  Global  AIDS 
Program  headquarters. 

No  funds  appropriated  under  this  Act 
shall  be  used  to  carry  out  any  program 
of  distributing  sterile  needles  or 
syringes  for  the  hypodermic  injection  of 
any  illegal  drug. 


D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — httpJ/www.cdc.^ov. 
Click  on  "Funding"  then  "Grjints  alid 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Cynthia 
Collins,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention. 
2920  Brandywine  Road.  Room  3000, 
Atlanta.  GA  30341-4146.  Telephone: 
(770)  488-2757.  E-mail:  coc9@cdc.gov. 

For  program  technical  assistance, 
contact:  Jonathan  Mermin.  MD.  MPH. 
Global  Aids  Program  [GAP],  Uganda 
Country  Team.  National  Center  for  HIV, 
STD  and  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention  [CDC], 
PO  Box  49,  Entebbe,  Uganda. 
Telephone:  -t-256-410320776.  E-mail: 
ihm@cdc.gov. 

Ddtt'd:  Odober  9.  2002. 
Edward  |.  Schultz, 

Deputy  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  02-265,3.5  FiU-d  10-17-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02076] 

Expansion  of  HIV/AIDS/STD 
Surveillance,  Care,  and  Prevention 
Activities  in  the  Republic  of  Tanzania; 
Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  the  expansion  of  HIV/AIDS/ 
STD  surveillance,  care,  and  prevention 
activities  in  the  Republic  of  Tanzania. 

The  purpose  of  tnis  cooperative 
agreement  is  to  improve  HIV/AIDS 
surveillance,  care,  and  prevention 
capacity  and  activities  in  Tanzania.  This 
will  be  accomplished  by  cooperation 
between  CDC  and  the  Ministry  of  Health 
National  AIDS  Control  Program  (MOH/ 
NACP)  of  Tanzania.  These  collaborative 
activities  could  profoundly  change  the 
focus  and  activities  of  the  Tanzania 
National  AIDS  Policy.  Most  importantly, 
having  a  better  understanding  of  the 
association  between  specific  behaviors, 
STDs,  and  HIV  prevalence  will  likely 
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improve  AIDS  control  programs  and 
prevention  efforts  in  Tanzania  and 
eventually  throughout  sub-Saharan 
Africa.  The  U.S.  Government  seeks  to 
reduce  the  impact  of  HIV/ AIDS  in 
specific  coimtries  within  sub-Saharan 
Africa,  Asia,  and  the  Americas  through 
its  Global  AIDS  Program  (GAP).  CDC 
has  initiated  its  Global  AIDS  Program  to 
strengthen  capacity  and  expand 
activities  in  the  areas  of  (1)  HIV  primary 
prevention;  (2)  HFV  care,  support,  and 
treatment;  and  (3)  capacity  and 
infrastructure  development,  especially 
for  surveillance.  Targeted  countries 
represent  those  with  the  most  severe 
epidemics  and  the  highest  number  of 
new  infections.  They  also  represent 
countries  where  the  potential  for  impact 
is  greatest  and  where  U.S.  goverimient 
agencies  are  already  active.  Tanzania  is 
one  of  these  targeted  countries. 

CDC  is  working  in  a  collaborative 
manner  with  national  governments  and 
other  agencies  to  develop  programs  of 
assistance  to  address  the  HIV/ AIDS 
epidemic  in  GAP  countries.  In 
particular,  CDC's  mission  in  Tanzania  is 
to  work  with  Tanzanian  and 
international  partners  in  discovering 
and  applying  effective  interventions  to 
prevent  HIV  infection  and  associated 
illness  and  death  from  AIDS. 

Tanzania  has  approximately  31 
million  people.  In  1997,  NACP 
estimated  that  2.4  million  (8  percent) 
would  be  HIV-infected  by  the  year  2000. 
In  1998,  the  MOH  reported  that  the  HIV 
seroprevalence  of  pregnant  women  in 
four  sentinel  districts  ranged  from  12  to 
24  percent.  Also  for  1998,  the  MOH 
reported  that  HIV  seroprevalence  among 
male  blood  donors  was  9  percent,  while 
the  rate  was  12  percent  among  female 
donors.  The  Adult  Morbidity  and 
Mortality  Project  recently  reported  that 
HIV/ AIDS  and  TB  were  the  leading 
causes  of  death  in  15  to  59  year-old  men 
and  women  in  three  study  areas.  These 
statistics  suggest  the  need  for  the 
expansion  and  improvement  of  a  range 
of  surveillance,  care,  and  prevention 
activities  and  services. 

Accurate  surveillance  is  the  mainstay 
of  public  health  programs,  providing 
essential  information  for  focusing 
prevention  activities,  allocating 
resources,  and  monitoring  effectiveness 
of  programs.  Additionally,  gaps  in  care 
and  prevention  activities  are  factors  that 
must  be  addressed  to  reduce  the 
epidemic's  burdensome  impact  in 
Tanzania.  The  prevention  and  control  of 
HIV/ AIDS  in  Tanzania  will  continue  to 
depend  on  the  availability  of  accurate 
surveillance  data  and  the  continuation 
and  expansion  of  basic  care  and 
prevention  activities. 


B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  National  AIDS  Control  Program 
(NACP)  of  the  Tanzania  Ministr>'  of 
Health  (MOH).  No  other  applications  are 
solicited. 

The  NACP  is  currently  the  only 
appropriate  and  qualified  organization 
to  conduct  a  specific  set  of  activities 
supportive  of  the  CDC  Global  AIDS 
Program's  (GAP)  technical  assistance  to 
Tanzania  for  the  following  reasons: 

1.  The  NACP  is  uniquely  positioned, 
in  terms  of  legal  authority,  ability,  and 
credibility  among  Tanzanian  citizens,  to 
collect  crucial  data  on  HIV/ AIDS 
prevalence  and  incidence,  as  well  as 
other  health  information. 

2.  The  NACP  has  established 
mechanisms  to  access  health 
information,  enabling  it  to  immediately 
become  engaged  in  the  activities  listed 
in  this  announcement. 

3.  The  purpose  of  the  announcement 
is  to  build  upon  the  existing  framework 
of  health  information  and  activities  that 
the  MOH  itself  has  collected  or 
initiated. 

4.  The  Ministry  of  Health  in  Tanzania 
has  been  mandated  by  the  Tanzanian 
constitution  to  coordinate  and 
implement  activities  necessary  for  the 
control  of  epidemics,  including  HIV/ 
AIDS  and  STDs. 

C.  Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  FY  2002  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  June  1,  2002,  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  5  years.  Approximately 
$500,000  will  be  available  for  years  2- 
5  of  the  project.  Annual  funding 
estimates  may  change. 

Continuation  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

All  requests  for  funds,  including  the 
budget  contained  in  the  application, 
shall  bs  stated  in  U.S.  dollars.  Once  an 
award  is  made,  the  Department  of 
Health  and  Human  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

Use  of  Funds 

Funds  received  under  this 
announcement  may  not  be  used  for  the 
direct  purchase  of  anti-retroviral  drugs 
to  treat  established  HIV  infection, 
occupational  exposures,  and  non- 
occupational exposures  and  will  not  be 
used  for  the  purchase  of  instruments 
and  reagents  to  conduct  the  necessary 
laboratory  monitoring  for  patient  care. 


Applicants  may  contract  w-ith  other 
organizations  under  these  cooperative 
agreements,  however,  applicants  must 
perform  a  substantial  portion  of  the 
activities  including  program 
management  and  operations,  and 
deliver)'  of  prevention  ser%ices  for 
which  funds  are  requested. 

The  costs  that  are  generally  allowable 
in  grants  to  domestic  organizations  are 
likewise  allowable  to  foreign 
institutions  and  international 
organizations,  with  the  following 
exceptions: 

Indirect  Costs:  With  the  exception  of  the 
Americ.an  L'niversity.  Beirut,  the  Gorgas 
Memoria]  Institute,  and  the  World  Health 
Organization,  indirect  costs  will  not  be  paid 
(either  directly  or  through  a  sub-award)  to 
organizations,  located  outside  the  territorial 
limits  of  the  United  Stales  or  to  international 
organizations  regardless  of  their  lot  ation. 

No  funds  appropriated  under  this  Act 
shall  be  used  to  carry  out  any  program 
of  distributing  sterile  needles  or 
syringes  for  the  hypodermic  injection  of 
any  illegal  drug. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http ://v\'ww.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Cynthia 
Collins.  Grants  Management  Specialist. 
Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention. 
2920  Brandywine  Road,  Room  3000. 
Atlanta.  GA  30341^146.  Telephone 
number:  770-488-2757.  e-mail: 
coc9@cdc.gov. 

For  program  technical  assistance, 
contact:  Eddas  M.  Bennett,  Deputy 
Director.  CDC  Tanzania  AIDS  Program. 
National  Center  for  HIV,  STD,  and  TB 
Prevention.  Centers  for  Disease  Control 
and  Prevention  (CDC),  140  Msese  Road. 
Dar  es  Salaam.  Tanzania.  Telephone:  2 
666  010x4164.  e-mail: 
ebennett@tancdc.co.tz. 

Dated:  October  9.  2002. 
Edward  ).  Schultz. 

Deputy  Director.  Procurement  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-26536  Filed  10-17-02;  «:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«nters  for  Disease  Control  and 
Prevention 

[Program  Announcement  02212] 

Support  for  Civil  Society  Organizations 
Responding  to  HIV/AIDS  in  Mali;  Notice 
of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  Cooperative  Agreement 
program  to  Support  Civil  Society 
Organizations  Responding  to  HIV/AIDS 
in  high  risk  groups  in  Mali. 

The  purpose  of  this  cooperative 
agreement  is  to  provide  support  to  civil 
societv  organizations  responding  to  the 
HIV/ AIDS  epidemic  in  Mali. 
Specifically.  CDC  intends  to  focus  its 
support  on  (1)  Non-governmental 
organizations  (NGOs)  with  national  or 
regional  missions  and  activities  or  cross- 
cutting  activities  that  focus  on  HIV/ 
AIDS  prevention  in  high  risk  groups  and 
are  under  the  auspices  of  the  Croupe 
Pivot  umbrella  N'GC3  organization;  (2) 
NGO  infrastructure  or  administrative 
support  that  is  needed  to  complement 
already  existing  administrative  and 
program  management  capacities, 
including  assistance  with  program 
planning,  accountability  and  monitoring 
and  evaluation:  and  (3)  providing 
support  r)f  NCO  implementation  of 
Sexually  Transmitted  Infection  (STI) 
referral  or  direct  treatment  services 
based  on  the  National  STI  syndromic 
treatment  algorithms  and  utilizing 
outreach,  education,  counseling  and 
partner  referral  mechanisms  See 
Attachment  1  for  additional  background 
information. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  folk)wing 
performance  goal  for  the  National 
Center  for  HIV.  STD  and  TB  Prevention. 
Global  AIDS  Program:  Working  with 
other  countries.  I'SAID.  international, 
and  L'.S  government  agencies,  reduce 
the  number  of  new  HIV  infections 
among  15  to  24  vear  olds  in  sub-Saharan 
Africa  from  an  estimated  2  million  by 
2005 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Croupe  Pivot  organization  based  in 
Bamako.  Mali  No  other  applications  are 
solicited. 

This  announcement  is  restricted  to 
Groupe  Pivot  because  it  is  the  only 
organization  in  Mali  that  serves  as  an 
umbrella  organization  for  hundreds  of 


non-governmental  organizations  located 
through  the  country.  Groupe  Pivot  is  the 
only  organization  in  Mali  that  provides 
training,  technical  assistance  and 
financial  support  to  non-governmental 
organizations/community-based 
organizations  (NGOs/CBOs)  for  the 
planning,  implementation  and 
management  of  health  and  population 
projects.  CDC's  support  to  NGOs/CBOs 
for  STI/HIV  prevention  at  the 
community  level  will  be  greatly 
enhanced  by  collaboration  with  Groupe 
Pivot. 

C.  Availability  of  Funds 

Approximately  Si 00,000  is  available 
in  FY  2002  for  (Jroupe  Pivot  to  fund 
multiple  awards  to  NGOs  averaging 
from  $6,500  to  S19.500  per  award.  It  is 
expected  that  the  umbrella  award  will 
begin  on  or  about  September  1.  2002. 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  [A]  years.  Funding  estimates  may 
c:hange  and  will  be  dependent  on 
extension  of  CDC  agreement  with 
USAID  in  Mali 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds.  Matching  funds  are 
not  required  for  this  program. 

Funas  are  available  under  this 
announcement  to  support  specific  HIV/ 
AIDS  prevention  activities.  These 
ac:tivities  are: 

•  Development  of  STI  referral 
services  for  high  risk  groups  and  their 
partners. 

•  Development  of  orvsite  STI  services 
for  high  risk  groups  and  their  partners, 
when  appropriate. 

•  STI/HIV  outreach  services  and  STI/ 
HIV  educatitm  programs  for  high  risk 
groups  and  partners 

•  Monitoring  and  evaluation  of 
program  indicators,  such  as  number  of 
persons  referred  and  treated,  number  of 
condoms  distributed  and  number  of 
education  sessions  held  by  the  sub- 
grantee  ^ 

•  Development  of  condom  promotion 
and  distribution  programs  among  high 
risk  groups,  including  condom  skills 
training. 

I'sf  of  Funds 

STI/HIV  Prevention 

Funds  may  be  utilized  by  grantee  or 
sub-grantees  only  in  activities 
associated  with  HIV/AIDS  and  STI 
prevention  in  particular.  They  are  also 
targeted  to  high  risk  groups. 

Antiretroviral  Drugs 

The  purchase  of  antiretrovirals. 
reagents,  and  laboratory  equipment  for 


antiretroviral  treatment  projects  requires 
pre-approval  from  the  Division  of  STD 
Prevention — International  Activities. 

Clontracts 

Applicant  may  contract  or  sign 
memoranda  of  understanding  with  other 
organizations  under  these  cooperative 
agreements  [i.e.  local  NGOs),  however, 
applicant  must  perform  a  substantial 
portion  of  the  activities,  including 
program  management  and  operations 
and  ultimate  responsibility  for  delivery 
of  prevention  services  for  which  funds 
are  requested. 

The  costs  that  are  generally  allowable 
in  grants  to  domestic  organizations  are 
likewise  allowable  to  foreign 
institutions  and  international 
organizations,  with  the  following 
exceptions: 

Indirect  Costs:  With  the  exception  of  the 
.■\nieriran  University.  Beirut,  the  Gorgas 
Memorial  Institute,  and  the  World  Health 
Organization,  indirect  costs  will  not  be  paid 
(either  directly  or  through  a  sub-award)  to 
organizations  located  outside  the  territorial 
limits  of  the  I'nited  .States  or  to  international 
organizations  regardless  of  their  location. 

All  requests  for  funds,  including  the 
budget  contained  in  the  application, 
shall  be  stated  in  U.S.  dollars.  All 
proposals  must  be  written  in  English. 
Once  an  award  is  made,  the  Department 
of  Health  and  Human  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

Needle  Exchange 

No  funds  appropriated  under  this  Act 
shall  be  used  to  carry  out  any  program 
of  distributing  sterile  needles  or 
syringes  for  the  hypodermic  injection  of 
any  illegal  drug. 

D.  Where  To  Obtain  Additional 
Information 

CDC  announcement  information  can 
be  found  on  the  CDC  home  page  Internet 
address — http://v\'ww. cdc.gov.  Click  on 
"Funding"  then  "Grants  and 
Ciooperative  Agreements." 

For  business  management  technical 
assistance,  contact:  Cynthia  Collins, 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  & 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention,  Room  3000, 
2920  Brandywine  Road,  Atlanta.  GA 
30341-4146,  Telephone:  (770)  488- 
2757.  email  address:  ccollins@cdc.gov. 

For  program  technical  assistance, 
contact:  Famory  Fofana,  MD,  Centers  for 
Disease  Control,  Bamako-Coura  Rue 
•371.  Porte  397,  PNLS,  Cour  PMI 
Centrale  (SSS  Commune  III). 
BAMAKO — Republique  du  Mali,  email 
address:  ffofana@cdcmali.org. 
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Dated:  October  9,  2002. 
Edward  J.  Schultz, 

Deputy  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-26538  Filed  10-17-02;  8:45  am] 

BILUNG  COOE  4163-1S-4> 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02140] 

Global  HeaMi  Promotion  and  Health 
Education  Initiatives  Related  to 
Chronic  Disease  Prevention;  Notice  of 
Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  for  fiscal  year  (FY) 
2002  for  a  cooperative  agreement  for 
Global  Health  Promotion  and  Health 
Education  Initiatives  Related  to  Chronic 
Disease  Prevention. 

The  purpose  of  this  program 
announcement  is  to  promote  research, 
health  promotion,  and  dissemination  of 
expertise  and  information  related  to 
non-communicable  disease,  chronic 
diseases;  mental  health  problems;  and 
leading  causes  of  death,  disease  and 
disability  that  can  be  significantly 
reduced  through  effective  public  health 
policies  and  community  and  school 
health  programs. 

The  International  Union  for  Health 
Promotion  and  Education  (lUHPE)  will 
accomplish  the  purpose  of  this  program 
armouncement  by  functioning  as  a 
coordinating  agency  for  a 
comprehensive  global  health  promotion 
and  health  education  effort,  related  to 
non-communicable  disease  prevention 
through  the  development  of  public 
health  policies,  dissemination  of 
evidence-based  knowledge  and  practical 
experience,  capacity  building  in  non- 
commimicable  disease  siuveillance 
systems  and  prevention  program 
development. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  lUHPE.  No  other  applications  are 
solicited. 

The  lUHPE  is  the  only  international 
health  promotion  organization  that  can 
conduct  the  activities  in  this  program 
announcement.  lUHPE  is  the  only 
international  organization  with 
independent  professional  association 
with  more  than  2,000  members  in  over 
90  countries.  lUHPE  has  seven  Global 
Regional  Offices  located  in  Australia, 


Japan,  India,  Kenya,  Puerto  Rico,  USA, 
and  Spain. 

The  lUHPE  will  accomplish  the 
purpose  of  this  program  announcement 
by  hinctioning  as  a  coordinating  agency 
for  a  comprehensive  global  health 
promotion  and  health  education  effort 
related  to  non-communicable  disease 
prevention  through  the  development  of 
public  health  policies,  dissemination  of 
evidence-based  knowledge  and  practical 
experience,  capacity  building  in  non- 
communicable  disease  surveillance 
systems  and  prevention  program 
development. 

lUHPE  is  the  only  qualified 
international  health  promotion 
organization  dedicated  to  improving  the 
health  of  the  people  of  the  world 
through  education,  community  action 
and  the  development  of  public  policies. 
lUHPE  is  uniquely  qualified  to  conduct 
and  coordinate  research  and 
programmatic  activities  under  this 
program  announcement  because: 

1.  lUHPE  has  50  years  experience 
improving  the  health  of  the  people  of 
the  world  through  education, 
community  action  and  the  development 
of  public  policies. 

2.  lUHPE  is  an  independent 
professional  association  with  more  than 
2,000  members  in  over  90  countries. 
lUHPE  has  seven  Global  Regional 
Offices  located  in  Australia,  Japan, 
India,  Kenya,  Puerto  Rico,  USA,  and 
Spain,  lUHPE  truly  understands 
international  health  and  is  aware  of  the 
public  health  issues  impacting  every 
comer  of  the  world. 

3.  lUHPE  is  uniquely  qualified  to 
conduct  and  coordinate  policy  and 
programmatic  initiatives  that  have 
specific  relevance  to  the  objectives  of 
this  program  announcement. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

Approximately  $  165,000  is  available 
in  FY  2002  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  June  30,  2002,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimate  for  specific  program 
components  listed  below  may  var>'  and 
are  subject  to  change. 

1.  Global  Health  Promotion,  Health 
Education:  Approximately  $60,000  is 
available  in  FY  2002  to  expand  IUHPE"s 
Global  Program  on  Health  Promotion 
Effectiveness  to  areas  of  the  world 
where  English  publication  bias  has 
failed  to  demonstrate  the  impact  of 


effective  health  promotion  evaluation 
such  as  Latin  American  Regional  Office 
and  other  appropriate  organizations. 

2.  Nutrition  and  Physical  Acti\ity: 
Approximately  $70,000  is  available  in 
FY  2002  to  support  activities  to 
strengthen  global  and  regional  physical 
activity  health  promotion  programs 
within  the  context  of  public  health.  A 
demonstration  project  in  a  region  such 
as  the  Western  Pacific  (including  but 
not  limited  to  Fiji,  Samoa,  the  Marshal 
Islands  and  the  Federated  States  of 
Micronesia)  may  be  supported. 

3.  SchooiHea/f/];  Approximately 
$10,000  is  available  in  FY  2002  to 
support  activities  to  strengthen 
international,  national  and  local  support 
of  effective  school  health  programs. 

4.  Community  Health:  Approximately 
$25,000  is  available  in  FY  2002  to 
support  activities  to  strengthen 
international,  national,  and  local 
support  of  effective  community  health 
programs. 

5.  Tobacco  Control  and  Prevention: 
Based  on  availability  of  funding,  money 
will  be  made  available  in  FY  2003  for 
tobacco  control  and  prevention 
activities. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

1.  All  requests  for  funds,  including 
the  budget  contained  in  the  application, 
shall  be  stated  in  U.S.  dollars.  Once  an 
award  is  made,  the  Department  of 
Health  and  Human  Services  (DHHS) 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

2.  Funds  may  be  used  to  support 
personnel,  supplies,  and  services 
directly  related  to  project  activities  that 
are  consistent  with  the  scope  of  the 
cooperative  agreement.  Equipment  may 
be  purchased  if  deemed  necessar\-  to 
accomplish  program  objectives, 
however.  CDC  officials  must  be  notified 
in  advance  of  such  purchases. 

3.  The  costs  that  are  generally 
allowable  in  grants  to  domestic 
organizations  are  likewise  allowable  to 
foreign  institutions  and  international 
organizations,  with  the  following 
exception:  Indirect  Costs:  Indirect  costs 
will  not  be  paid  (either  directly  or 
through  a  sub-award)  to  organizations 
located  outside  the  territorial  limits  of 
the  United  States  or  to  international 
organizations  regardless  of  their 
location. 

4.  Funds  provided  under  this  program 
announcement  can  not  be  used  to 
supplant  existing  program  funds,  to 
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provide  personal  health  services, 
medications,  patient  rehabilitation  or  to 
support  facilities  construction  or 
renovation. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC'  home  page 
Internet  address — http://v\-ww. cdc.gov. 
Click  on    Funding"  then  "Grants  and 
Cooperative  Agreements.  ' 

Business  management  technical 
assistance  may  be  obtained  from: 
Cynthia  Collins.  Grants  Management 
Specialist,  International/Territories 
Acquisition  and  Assistance  Branch. 
Procurement  and  Grants  Office.  Program 
Announcement  02140,  Centers  for 
Disease  Control  and  Preventi(3n  (CDC), 
2920  Brandywine  Rd.,  Room  3000, 
Atlanta.  GA  30341-5539.  Telephone: 
(770)  488-2757,  E-mail  address: 
coc9<&cd.goi- 

Program  technical  assistance  may  bf 
obtained  from: 

Project  1  Global  Health  Promotion, 
Health  Education  may  be  obtained  from: 
Mar\-  Hall,  Program  Analvst,  Global 
Health  Promotion,  Office  of  the  Director, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Mail  .Stop  k-40.  4770 
Buford  Highway,  N'E..  Atlanta,  GA 
30341,  Telephone:  770-488- ')b44. 
Email:  moh4 (icdc.gov. 

Project  2:  Nutrition  and  Physical 
Activitv  mav  be  obtained  from:  Michael 
Pratt,  Medical  Officer,  Division  of 
Nutrition  and  Physical  Activity. 
National  Center  for  Chronic  Disease 
Prevention  and  Health  I'mmotion, 
Centers  fr)r  Disease  Control  and 
Prevention  (CDC).  Mail  Stop  K-46.  4770 
Buford  Highway.  NE..  Atlanta.  GA 
30066.  Telephcme:  770-488-5692. 
Email:  it\xp4%cdc.gov 

Project  ,i  School  Health  may  be 
obtained  from:  Paula  Morgan,  Program 
Analyst.  Division  of  Adolescent  and 
School  Health.  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Contrcjl 
and  Prevention  (CDC),  Mail  Stop  K-29. 
4770  Buford  Highwav,  NE.,  Atlanta,  C,.\ 
30066  Telephone:  770-488-6107.  Email: 
pnmJScdf.gov. 

Project  4:  Community  Health  may  be 
obtained  from:  Mike  Waller.  Deputv 
Director.  Division  of  Adult  and 
Community  Health.  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion.  Onters  for  Disease  Control 
and  Prevention  (CIDC).  Mail  Stop  K-45. 
4770  Buford  Highwav,  NE..  Atlanta,  GA 
J0066,  Telephone:  770-488-5264. 
Email:  mnwl@cdc.gov. 


Project  .5:  Tobacco  Control  and 
Prevention  may  be  obtained  from: 
Michelle  Roland.  Office  of  Smoking  and 
Health.  National  (Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC).  Mail  Stop  K-50. 
4770  Buford  Highwav.  NE..  Atlanta,  GA 
30066,  Telephone:  770-488-5582, 
Email:  izrtMcdc.gov 

Uated:  Otlobt-r  9.  2002. 
Edward  ].  Schultz, 

Df'putv  Dim  lor.  Prm-uremeni  and  Grants 

( >tfi<  f.  Center  for  Diseasf  Control  and 

Prt'vi'ntion. 

IKK  I)(i(    ()2-2hSr>  Filfd  10-17-02:  8:4,5  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02105] 

Enhancement  of  Surveillance  for 
Trimethoprim-Sulfamethoxazole 
Resistant  Invasive  Respiratory  and 
Diarrheal  Disease  in  South  Africa; 
Notice  of  Award  of  Funds 

A,  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  [V.IK.]  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a 
cooperative  agreement  program  for 
Ijih.iiicement  of  Surveillance  for 
Triniethoprim-Sulfametho.xazoU' 
Resistant  invasive  Respiratory  and 
Diarrheal  Disease  in  South  Africa.  This 
program  addresses  the  'Healthv  People 
2010"  focus  area  Immunization  and 
lnie<:tious  Diseases. 

The  purpose  of  the  program  is  to 
strengthen  surveillance  for  key 
respirator\  and  diarrheal  disease 
episodes  in  order  to  facilitate  program 
monitoring  of  the  increased  use  of 
trimethoprim -sulfamethoxazole 
(( iitninoxa/ole)  as  part  of  care  and 
>upport  of  persons  with  Human 
Immunodeficiency  Virus  (HIWAIDS). 
Enhanced  sentinel  hospital  surveillance 
for  bloodstream  and  cerebrospinal  fluid 
infeitions  t:aused  by  key  Pathogens- 
Streptococcus  Pneumoniae, 
Haemophilus  Influenzae,  and  non- 
tvphoidal  Salmonella  species  will 
permit  evaluation  of  trends  in  the 
oct:urrence  of  antimicrobial  resistance 
in  pediatric  vs.  adult  infections,  and 
estimation  of  temporal  changes  in  the 
contributiim  of  HIV/ AIDS  to  the  total 
burden  of  these  respiratory  and 
diarrheal  diseases.  Sur\'eillance  will 
also  detect  cases  which  occur  despite 
adherence  to  cotrimoxazole  prophylaxis 


and  estimate  the  role  of  antimicrobial 
resistance  in  these  episodes. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Respiratory  and  Meningeal 
Pathogens  Laboratory  (The  Unit)  of  the 
National  Health  Laboratory  Service. 
Department  of  Health.  South  Africa.  No 
other  applications  are  solicited. 

The  Respiratory  and  Meningeal 
Pathogens  Laboratory  of  the  National 
Health  Laboratory  Service  is  a 
Government  organization  and  the  only 
appropriate  and  qualified  organization 
to  conduct  the  specific  surveillance 
activities  due  to  the  following: 

1.  The  unit  is  uniquely  positioned  to 
conduct  enhanced  surveillance  and  has 
established  contacts  as  well  as 
laboratory  and  epidemiologic 
experiences  that  enable  it  to 
immediately  become  engaged  in  the 
activities  listed  in  this  announcement. 

2.  The  Laboratory  has  been  the 
National  Reference  Laboratory  for 
pneumococci  and  Haemophilus 
Influenzae  and  has  provided  training  to 
reference  laboratories  throughout  Africa. 
The  Unit  was  designated  by  the 
Government  to  coordinate  national 
surveillance  through  sentinel 
laboratories  for  the  major  pathogens 
causing  meningitis  (pneumococcus, 
Haemophilus  Influenzae,  and 
Meningococcus).  The  infrastructure  can 
be  expanded  with  minimal  difficulty  to 
include  non-typhoidal  salmonella 
isolated  from  blood  and  cerebrospinal 
fluid  and  be  enhanced  to  assure 
additional  epidemiologic  data  are 
collected  as  part  of  sentinel 
surveillance. 

3.  The  Unit  has  coordinated 
sur\eillance  for  trimethoprim- 
sulfamethoxazole  resistance  in 
respiratory  and  meningeal  infections  in 
sentinel  hospitals  located  throughout 
South  Africa. 

4.  The  Unit  has  provided  training  of 
laboratory  identification  and 
characterization,  including 
antimicrobial  susceptibility  testing,  for 
meningitis  agents  including 
pneumococcus  and  Haemophilus 
Influenzae.  Laboratory  staff  have 
provided  national  training  as  well  as 
training  of  personnel  from  multiple 
other  countries  in  Africa.  The  Enteric 
Pathogens  Laboratory  is  expert  at 
identification  and  susceptibility  testing 
of  nontyphoidal  Salmonella,  and  has 
been  designated  part  of  the  National 
Health  Laboratory  Service  by  the 
Government  to  serve  in  a  reference 
capacity  for  these  organisms, 

5.  The  Unit  and  the  National  Health 
Laboratory  Service  already  have 
established  collaborations  in  place.  The 
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Unit  operates  under  a  memorandum  of 
understanding  between  the  Medical 
Research  Coimcil  and  CDC. 

Note:  Title  2  of  the  United  States  Code 
section  161 1  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Availability  of  Funds 

I         Approximately  $250,000  is  being 
awarded  in  FY  2002  to  fund  one  award. 
It  is  expected  that  the  award  will  begin 
on  or  about  September  1,  2002,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  The  funding  estimate  may 
change. 

Continuation  award  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  and  the  Agency 
for  Toxic  Substance  and  Disease 
Registry  (ATSDR)  announcements  can 
be  found  on  the  CDC  home  page  Internet 
address  http://www.cdc.gov  ClicV.  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Cynthia 
Collins,  Grants  Management  Specialist, 
International  &  Territories  Acquisition 
and  Assistance  Branch,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone:  (770)  488- 
2757,  e-mail:  coc9@cdc.gov. 

For  program  technical  assistance, 
contact:  Anne  Schuchat,  MD,  National 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control  and  Prevention, 
1600  Clifton  Road,  NE.,  Atlanta,  GA 
30333,  Telephone:  (404)  639-2215.  e- 
mail:  acsl@cdc.gov. 

I  Dated:  October  9,  2002. 

Edward  Schultz. 

Acting  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  02-26527  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4163-ia-P 


DEPARTMEtfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02095] 

Division  of  International  Health/Global 
Surveillance  Pro)ect  Strengthening 
Outbreak  Investigations  and  Response 
In  Uganda;  Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a 
cooperative  agreement  program  for  the 
Division  of  International  Health/Global 
Surveillance  Project  Strengthening 
Outbreak  Investigations  and  Response 
in  Uganda.  This  program  addresses  the 
"Healthy  People  2010"  focus  area  of 
Public  Health  Infrastructure. 

The  purpose  of  the  program  is  to 
strengthen  the  ability  of  the  Ministry{s) 
of  Health  (MOH)  to  identify,  investigate, 
analyze,  respond  to  and  report  on 
disease  outbreaks  and  other  unusual 
health  events.  By  doing  so,  the 
agreement  will  result  in  strengthening 
the  applied  public  health  programs  at 
the  University. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  University  of  Uganda.  No  other 
applications  are  solicited. 

The  University  of  Uganda  Public 
Health  School  Without  Walls 
(PHSWOW)  is  uniquely  qualified  as  a 
partner  since  it  has  the  only  Masters  in 
Public  Health  (MPH)  program  in  the 
country.  PHSWOW  offers  a  one  year 
MPH  program  to  produce  public  health 
practitioners  who  will  be  leaders  and 
change  agents  for  headth  development  in 
Uganda,  in  particular  with  the  district  as 
the  focus,  and  Africa  in  general.  This 
MPH  is  recognized  throughout  the 
region  as  proof  of  quality  training  in 
epidemiology,  surveillance  and  other 
public  health  skills. 

Note:  Title  two  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Funds 

One  award  of  $40,000  is  being  made 
FY  2002.  It  is  expected  that  the  awards 
will  begin  on  or  about  June  1,  2002,  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  Funding  estimates  may 
change.  Continuation  awards  within  an 
approved  project  period  will  be  made 


on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://i\'wv^'.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Cynthia 
Collins.  Grants  Management  Specialist. 
Grants  Management  Branch. 
Prociu'ement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road.  Room  3000. 
Atlanta.  GA  30341-4146.  Telephone 
number  (770)  488-2757.  e-mail  address 
coc9@cdc.gov. 

For  program  technical  assistance, 
contact: 

Dr.  Peter  Nsubuga,  Medical 
Epidemiologist.  Division  of 
International  Health.  Epidemiology 
Program  Office.  Centers  for  Disease 
Control  and  Prevention.  4770  Buford 
Highway,  MS  -K72,  Atlanta,  GA 
30341,  Telephone  number  (770)  488- 
8334,  e-mail  address  pcnO@cdc.gov. 
or 
Mr.  B.J.  (Bassam)  Jarrar.  Public  Health 
Advisor,  Division  of  International 
Health.  Epidemiology  Program  Office, 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway, 
MS  -K72,  Atlanta.  GA  30341. 
Telephone  number  (770)  488-8330.  e- 
mail  address  bmiO@cdc.gov. 

Dated:  October  9,  2002. 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention. 

|FR  Doc.  02-265.37  Filed  10-17-02;  H:4.'i  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02094] 

Division  of  International  Healtti/Global 
Surveillance  Project  Strengttwning 
Outbreak  Investigations  and  Response 
in  Tanzania;  Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a 
cooperative  agreement  program  for  the 
Division  of  International  Health/Global 
Surveillance  Project  Strengthening 
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Outbreak  Investigations  and  Response 
in  Tanzania.  This  program  addresses  the 
"Healthy  People  2010"  focus  area  of 
Public  Health  Infrastructure 

The  purpose  of  the  program  is  to 
strengthen  the  ability  of  the  Ministry(s) 
of  Health  (MOH)  to  identify,  investigate, 
analyze,  respond  to  and  report  on 
disease  outbreaks  and  other  unusual 
health  events.  By  doing  so,  the 
agreement  will  result  in  strengthening 
the  applied  public  health  programs 
through  the  World  Health  Organization 
(WHO)  Country  Office  in  Dar  es  Salaam. 
Tanzania. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  WHO  Country  Office  in  Dar  es 
Salaam.  Tanzania.  No  other  applications 
are  solicited. 

The  WHO  Country  Office  in  Dar  es 
Salaam  is  uniquely  qualified  as  a 
partner  since  it  serves  as  consultant  to 
the  MOH  in  implementing  and 
administering  Public  Health  programs 
in  Tanzania.  This  office  maintains  the 
only  polio  surveillance  and  outbreak 
response  systems  for  the  MOH  in  the 
country. 

Note:  Title  two  of  the  United  States  Code 
section  Ifil  1  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  t!ode  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

C.  Funds 

540,000  is  being  awarded  in  FY  2002 
for  one  award  The  award  began  on  or 
about  lune  1,  2002.  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  change 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  (]DC;  announcements 
can  be  found  on  the  CDC;  home  page 
Internet  address — http://^^■^^^^■  cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements  " 

To  obtain  business  management 
technical  assistance,  contact:  Cynthia 
Collins,  Grants  Management  Specialist. 
Grants  Management  Branch, 
Procurement  and  Grants  (Office.  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000. 
Atlanta.  GA  30341-4146.  Telephone 
number  (770)  488-2757,  e-mail  address 
cocQ'eicdc  gov 

For  program  technical  assistance, 
contact; 

Dr.  Peter  .Nsubuga.  Medical 
Epidemiologist,  Division  of 
International  Health.  Epidemiology 
Program  Office.  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 


Highwav.  MS-K72,  Atlanta,  GA 
30341,  Telephone  number  (770)  488- 
8334,  e-mail  address  pcnO@cdc.gov. 
Or 
Mr  B.f.  (Bassam)  Jarrar,  Public  Health 
Advisor,  Division  of  International 
Health.  Epidemiology  Program  Office, 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Highway, 
MS-K72.  Atlanta,  GA  30341. 
Telephone  number  (770)  488-8330,  e- 
mail  address  bmjO@cdc.gov. 

Dated;  Octobers.  2002 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention 

(FR  Doc  02-2h,'i40  Filed  10-17-02:  8:45  am] 

WLUNQ  COOC  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02098] 

Expansion  of  HIV/AIDS  Care  Services 
in  Cote  d'lvoire;  Notice  of  Award  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  cooperative  agreement 
program  for  the  expansion  of  HIV7AIDS 
care  services  in  the  Republic  of  Cote 
d'lvoire 

The  purpose  of  this  cooperative 
agreement  is  to  strengthen  and  expand 
the  community  response  to  Human 
Immunodeficiency  Virus  (HIV/AIDS) 
care  services  in  the  ten  communities  of 
Abidjan,  the  capital  of  Cote  d'lvoire,  and 
selected  secondary  cities  throughout  the 
country 

B.  Eligible  Applicants 

Applications  may  only  be  submitted 
by  public  and  private  non-profit  and  for 
profit-organizations,  state  and  local 
governments  or  their  bona  fide  agents, 
that  currently  conduct  HIV/ AIDS  work 
in  Cote  d'lvoire. 

Applicants  must  have  at  least  five 
years  experience  in  HFV/AIDS  work  in 
C]c)te  d'lvoire  including;  Community 
mobilization  for  prevention  of  HIV/ 
AIDS  and  promotion  of  voluntary 
counseling  and  testing;  successful 
working  relationships  with  both  local 
and  national  government  offices  such  as 
the  mayors'  office  and  the  Ministries  of 
Health  and  AIDS;  establishment  of 
support  groups  for  people  living  with 
AIDS  (PLWA):  knowledge  and 


understanding  of  resources  available  to 
create  referral  networks  for  clinical  and 
psycho-social  support  for  PLWA  and 
families. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

C.  Availability  of  Funds 

Approximately  $200,000  is  available 
in  FY  2002  to  fund  this  award.  It  is 
expected  that  the  average  award  will 
begin  on  or  about  September  30,  2002, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  Annual  funding  estimates 
may  change. 

Continuation  awatds  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  received  from  this 
announcement  will  not  be  used  for  the 
purchase  of  antiretroviral  drugs  for 
treatment  of  established  HIV  infection 
(with  the  exception  nevirapine  in 
Prevention  of  Mother  to  Child 
Transmission  (PMTCT)  cases  and  with 
prior  written  approval),  occupational 
exposures,  and  non-occupational 
exposures  and  will  not  be  used  for  the 
purchase  of  machines  and  reagents  to 
conduct  the  necessary  laboratory 
monitoring  for  patient  care. 

Applicants  may  contract  with  other 
organizations  under  these  cooperative 
agreements,  however,  applicants  must 
perform  a  substantial  portion  of  the 
activities  (including  program 
management,  operations  and  delivery  of 
prevention  services)  for  which  funds  are 
requested. 

The  costs  that  are  generally  allowable 
in  grants  to  domestic  organizations  are 
likewise  allowable  to  foreign 
institutions  and  international 
organizations,  with  the  following 
exceptions: 

Indirect  Costs:  With  the  exception  of 
the  American  University,  Beirut,  the 
Gorgas  Memorial  Institute,  and  the 
World  Health  Organization  (WHO), 
indirect  costs  will  not  be  paid  (either 
directly  or  through  a  sub-award)  to 
organizations  located  outside  the 
territorial  limits  of  the  United  States  or 
to  international  organizations  regardless 
of  their  location. 

All  requests  for  funds,  including  the 
budget  contained  in  the  application, 
shall  be  stated  in  U.S.  dollars.  Once  an 
award  is  made,  the  Department  of 
Health  and  Human  Services  (DHHS) 
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will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

No  funds  appropriated  luider  this  Act 
shall  be  used  to  carry  out  any  program 
of  distributing  sterile  needles  or 
syringes  for  the  hypodermic  injection  of 
any  illegal  drug. 

D.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  annoimcements 
can  be  found  on  the  CDC  home  page 
Internet  address  http://www.cdc.gov/. 
Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements." 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Cynthia  Collins.  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention, 
1600  Clifton  Road,  Mailstop  E-15, 
Atlanta,  GA  30333.  Telephone  number: 
(770)  488-2757.  E-Mail:  coc9@cdc.gov. 

For  program  technical  assistance, 
contact:  Karen  Ryder,  MPH,  CDC/HIV, 
2010  Abidjan  Place,  Dulles,  VA  20189- 
2010.  Telephone:  (404)  639-0911.  E- 
Mail  address:  kkrl@cdc.gov. 

Dated:  October  9.  2002. 
Edward  J.  SchulU, 

Deputy  Director,  Procurement  and  Grants 

Office,  Center  for  Disease  Control  and 

Prevention. 

IFR  Doc.  02-26526  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smoking 
and  Health  Meeting:  Correction 

action:  Notice;  Correction. 

Name:  Interagency  Committee  on 
Smoking  and  Health. 

Date  and  Time:  October  24,  2002.  8:30 
a.m.  to  2:15  p.m. 

Correction 

In  the  Federal  Register  of  October  8, 
2002,  Voliune  67,  Number  195,  Notices, 
Page  62727,  imder  "PLACE"  Should 
read:  Hotel  Monaco,  700  F  Street, 
Athens  Room,  Washington,  DC,  (202) 
628-7177. 

Contact  Person  for  More  Information: 
Ms.  Monica  L.  Swann,  Committee 
Management  Specialist,  Interagency 
Committee  on  Smoking  and  Health, 
Office  on  Smoking  and  Health, 


NCCDPHP,  CDC,  200  Independence 
Avenue,  SW.,  Room  317B,  Washington, 
DC,  20201,  telephone  (202)  205-8500. 
The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated;  October  11.  2002. 
Cynthia  P.  Johnson. 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-26530  Filed  10-17-02:  8:45  am] 
BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0590] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Salmonella  Discovery 
System  Pilot  Study 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Salmonella  Discovery  System  Pilot 
Study"  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995  (the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  28,  2002  (67 
FR  3902),  the  agency  announced  that 
the  proposed  information  had  been 
submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  Control  Number  0910-0493.  The 
approval  expires  on  September  30, 
2005.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 


Dated:  October  11.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-26619  Filed  10-17-02:  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-00701 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Regulations  for  In  Vivo 
Radiopharmaceuticals  Used  for 
Diagnosis  and  Monitoring 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Regulations  for  In  Vivo 
Radiopharmaceuticals  Used  for 
Diagnosis  and  Monitoring — Extension" 
has  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  luly  16.  2002  (67  FR 
46679).  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0409.  The 
approval  expires  on  September  30. 
2005.  A  copy  of  the  supporting 
statement  for  this  information  collection 
is  available  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets. 

Dated:  October  11.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-26620  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0302  ] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Guidance 
for  Industry  on  Formal  Meetings  Witti 
Sponsors  and  Applicants  for 
Prescription  Drug  User  Fee  Act 
Products 

AGENCY:  Food  and  Drug  AdministrafKin. 

HHS 

ACTION:  Notice. 

summary:  The  Food  and  Drug 

.■\dministrdtinn  (FD.-\)  is  announc  iny 
that  the  proposed  collec:tion  of 
information  has  been  submitted  to  tfie 
Office  of  Management  and  Bu<iget 
(C)MB)  for  review  and  clearante  under 
the  Paperwork  Reduc:tion  Act  of  \Wrt 
DATES:  Submit  written  comments  on  the 
collection  of  information  bv  \ovemtier 
18. 200J 

ADDRESSES:  Submit  written  ( omments 
on  the  collection  of  information  to  the 
Offif  e  (if  Information  and  Regulatory 
.\ffairs,  OMB.  New  Executive  Office 
Bldg  ,  725  17th  St.  NVV  rm    102  i.5, 
Washington.  Df:  JOtOV  Attn   Stu.irt 
Shapiro,  Desk  ()ffi(  m  tor  V\).\ 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  I.  \fUon  Offic  ••  ut  Intorm.ttion 
Resources  Management  iHF.\-2t(I). 
Food  and  Drug  Administration,  itum 
Fishers  Lane.  Rockville.  MD  _'l)H57. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  111 
'  ompliaiu  e  with  44  L'  >  C;    (5ur.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  rlearant  i' 

Guidance  for  Indu.str\  on  Formal 
Meetings  With  Sponsors  and 
Applicants  for  Prescription  Drug  I'ser 
Fee  Act  (PDIFA)  Products— (OMB 
Control  Number  0910-0429)— Extension 

This  information  (  ollection  apprnv.il 
request  is  tor  a  FDA  guuianc  e  nn  the 
procedures  for  formal  meetings  between 
FD.\  and  sponsors  or  applicants 
regarding  the  development  and  review 
of  Prescription  Drug  I'ser  Fee  A(\ 
(PDl'FA)  produces  The  guidane  e 
describes  procedures  for  requesting, 
scheduling,  condut  ting,  and 
documenting  such  formal  meetings    The 
guidance  provides  information  on  how 
the  agency  will  interpret  and  appU 
section  1 19(a)  of  the  Food  and  Drug 
Administration  Modernization  Act  (the 
Modernization  .Act),  specific  PDl'F.A 
goals  for  the  management  of  meetings 


associated  with  the  review  of  human 
drug  applications  for  PDUFA  products, 
and  provisions  of  existing  regulations 
describing  certain  meetings  (§§  312.47 
and  .M2  82  (21  CFR  312.47  and  312.82)). 

The  guidance  describes  two 
collections  of  information:  The 
submission  of  a  meeting  request 
I  iintaining  certain  information  and  the 
submission  of  an  information  package  in 
advance  of  the  formal  meeting.  Agency 
regulations  at  <?  312.47{b)(l)(ii), 
(b)(l)(ivl.  and  (b)(2)  describe 
information  that  should  be  submitted  in 
support  of  a  request  for  an  end-of-phase 
J  meeting  and  a  pre-NDA  (new  drug 
application)  meeting.  The  information 
I  ollection  provisions  of  *)  312.47  have 
been  approved  bv  OMB  (OMB  control 
number  ()')1()-()()14).  However,  the 
guidance  provides  additional 
recommendations  for  submitting 
information  to  FDA  in  support  of  a 
meeting  request.  .As  a  result.  FDA  is 
sutimitting  additional  estimates  for 
OMB  approval 

.■\.  HfijUfst  Inrii  Mf'Ptmg 

Under  the  guidance,  a  sponsor  or 
appli(  ant  interested  in  meeting  with  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  or  the  Center  for  Biologies 
Evalii.itiiiii  .111(1  Researt  h  (CBER)  should 
subn^it  a  meeting  request  to  the 
appropriate  FD,-\  ( omponent  as  an 
.unendnient  to  the  underlving 
.i[q)luation   FD.A  regulations  (*}*(  312.23, 
.n4.5().  and  tiOl  2  (21  CFR  .^12  2:^ 
n4  so.  and  tiOl  2))  state  that 
iiiliirmatiiin  pro\  ided  to  the  agency  as 
part  nt  <ui  iiu  estigational  new  drug 
.ipplii  ation  (INDI.  N'D.-\.  or  biological 
111  <'nst'  .ipplication  (BL.A)  must  be 
suhmitti'd  111  triplicate  and  with  an 
.ippropriati'  (  over  form   F'orm  FD.\  1,571 
must  ,1(1  ompam  submissmns  under 
l.NDs  and  Form  FD.\  ,J36h  must 
accompaiu  submissions  under  ND.As 
and  BLAs   Both  forms  have  valid  OMB 
control  numbers  as  follows:  FD.A  Form 
1571,  OMB  control  number  0910-0014. 
expires  September  30,  2002;  and  FDA 
[iirni  .t5tih.  OMB  control  number  0910- 
1)00  1.  expires  Mar(h  31.  2005,  OMB 
(  ontrol  number  0910-338.  which 
expires  March  31.  2003 

in  the  guidance  document.  CDER  and 
I  HER  ask  that  a  request  for  a  formal 
mi'eting  be  submitted  as  an  amendment 
to  the  applicatiim  for  the  underlving 
proiiuit  under  the  requirements  of 
i^«»312  23.  314  .')0.  and  601.2;  therefore, 
requests  should  be  submitted  to  the 
agencv  in  triplicate  with  the  appropriate 
form  attached,  either  Form  FDA  1571  or 
Form  FD.A  .i.^fih.  The  agency 
recommends  that  a  request  be  submitted 
in  this  manner  for  two  reasons:  (1)  To 
ensure  that  each  request  is  kept  in  the 


administrative  file  with  the  entire 
underlying  application,  and  (2)  to 
ensure  that  pertinent  information  about 
the  request  is  entered  into  the 
appropriate  tracking  databases.  Use  of 
the  information  in  the  agency's  tracking 
databases  enables  the  agency  to  monitor 
progress  on  the  activities  attendant  to 
scheduling  and  holding  a  formal 
meeting  and  to  ensure  that  appropriate 
steps  will  be  taken  in  a  timely  manner. 

Under  the  guidance,  the  agency 
requests  that  sponsors  and  applicants 
include  in  meeting  requests  certain 
information  about  the  proposed 
meeting.  Such  information  includes: 

•  Information  identifying  and 
describing  the  product; 

•  The  type  of  meeting  being  requested; 

•  A  brief  statement  of  the  purpose  of 
the  meeting; 

•  A  list  of  objectives  and  expected 
outcomes  from  the  meeting; 

•  A  preliminar\'  proposed  agenda: 

•  A  draft  list  of  questions  to  be  raised 
at  the  meeting: 

•  A  list  of  individuals  who  will 
represent  the  sponsor  or  applicant  at  the 
meeting: 

•  A  list  of  agency  staff  requested  to  be 
in  attendance: 

•  The  approximate  date  that  the 
information  package  will  be  sent  to  the 
agency; and 

•  Suggested  dates  and  times  for  the 
meeting. 

This  information  will  be  used  by  the 
agency  to  determine  the  utility  of  the 
meeting,  to  identify  agency  staff 
necessarv  to  discuss  proposed  agenda 
items,  and  to  schedule  the  meeting. 

B.  Information  Package 

A  sponsor  or  applicant  submitting  an 
information  package  to  the  agency  in 
advance  of  a  formal  meeting  should 
provide  summary  information  relevant 
to  the  product  and  supplementary 
information  pertaining  to  any  issue 
raised  by  the  sponsor,  applicant,  or 
agency.  The  agency  recommends  that 
information  packages  generally  include: 

•  Identifying  information  about  the 
underlying  product; 

•  A  brief  statement  of  the  purpose  of 
the  meeting; 

•  A  list  of  objectives  and  expected 
outcomes  of  the  meeting: 

•  A  proposed  agenda  for  the  meeting: 

•  A  list  of  specific  questions  to  be 
addressed  at  the  meeting; 

•  A  summary  of  clinical  data  that  will 
be  discussed  (as  appropriate): 

•  A  summary  of  preclinical  data  that 
will  be  discussed  (as  appropriate):  and 

•  Chemistry,  manufacturing,  and 
controls  information  that  may  be 
discussed  (as  appropriate). 

The  purpose  of  the  information 
package  is  to  provide  agency  staff  the 
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opportunity  to  adequately  prepare  for 
the  meeting,  including  the  review  of 
relevant  data  concerning  the  product. 
Although  FDA  reviews  similar 
information  in  the  meeting  request,  the 
information  package  should  provide 
updated  data  that  reflect  the  most 
current  and  accurate  information 
available  to  the  sponsor  or  applicant. 
The  agency  finds  that  reviewing  such 
information  is  critical  to  achieving  a 
productive  meeting. 

The  collection  of  information 
described  in  the  guidance  reflects  the 
current  and  past  practice  of  sponsors 
and  applicants  to  submit  meeting 
requests  as  amendments  to  INDs.  NDAs, 
and  BLAs  and  to  submit  backgroimd 
information  prior  to  a  scheduled 
meeting.  Agency  regulations  currently 
permit  such  requests  and  recommend 
the  submission  of  an  information 
package  before  an  end-of-phase  2 
meeting  (§  312.47(b)(l)(ii)  and  (b)(l)(iv)} 
and  a  pre-NDA  meeting  (§  312.47(b)(2)). 

Description  of  respondents:  A  sponsor 
or  applicant  for  a  drug  or  biological 
product  who  requests  a  formal  meeting 
with  the  agency  regarding  the 
development  and  review  of  a  PDUFA 
product. 

Burden  estimate:  Provided  in  table  1 
of  this  document  is  an  estimate  of  the 
annual  reporting  burden  for  the 
submission  of  meeting  requests  and 
information  packages  under  the 
guidance. 


C.  Request  for  a  Formal  Meeting 

Based  on  data  collected  from  the 
review  divisions  and  offices  within 
CDER  and  CBER,  FDA  estimates  that 
approximately  500  sponsors  and 
applicants  (respondents)  request 
approximately  1,253  formal  meetings 
with  CDER  annually  and  approximately 
176  respondents  request  approximately 
388  formal  meetings  with  CBER 
annually  regarding  the  development  and 
review  of  a  PDUFA  product.  The  hours 
per  response,  which  is  the  estimated 
number  of  hours  that  a  respondent 
would  spend  preparing  the  information 
to  be  submitted  with  a  meeting  request 
in  accordance  with  the  guidance,  is 
estimated  to  be  approximately  10  hours. 
Based  on  FDA's  experience,  the  agency 
expects  it  will  take  respondents  this 
amount  of  time  to  gather  and  copy  brief 
statements  about  the  product  and  a 
description  of  the  purpose  and  details  of 
the  meeting. 

D.  Information  Package 

Based  on  data  collected  from  the 
review  divisions  and  offices  within 
CDER  and  CBER,  FDA  estimates  that 
approximately  450  respondents 
submitted  approximately  1.118 
information  packages  to  CDER  annually 
and  approximately  155  respondents 
submitted  approximately  341 
information  packages  to  CBER  annually 
prior  to  a  formal  meeting  regarding  the 
development  and  review  of  a  PDUFA 
product.  The  hours  per  response,  which 


is  the  estimated  number  of  hours  that  a 
respondent  would  spend  preparing  the 
information  package  in  accordance  with 
the  guidance,  is  estimated  to  be 
approximately  18  hours.  Based  on 
FDA's  experience,  the  agency  expects  it 
will  take  respondents  this  amount  of 
time  to  gather  and  copy  brief  statements 
about  the  product,  a  description  of  the 
details  for  the  anticipated  meeting,  and 
data  and  information  that  generally 
would  already  have  been  compiled  for 
submission  to  the  agency. 

As  stated  earlier,  the  guidance 
provides  information  on  how  the  agency 
will  interpret  and  apply  section  119(a) 
of  the  Modernization  Act.  specific 
PDUFA  goals  for  the  management  of 
meetings  associated  with  the  review  of 
human  drug  applications  for  PDUFA 
products,  and  provisions  of  existing 
regulations  describing  certain  meetings 
(§§312.47  and  312.82).  The  information 
collection  provisions  in  §  312.4  7 
concerning  end-of-phase  2  meetings  and 
pre-NDA  meetings  have  been  approved 
by  OMB  (OMB  control  number  0910- 
0014).  However,  the  guidance  provides 
additional  recommendations  for 
submitting  information  to  FDA  in 
support  of  a  meeting  request.  As  a 
result,  FDA  is  submitting  for  OMB 
approval  these  additional  estimates. 

In  the  Federal  Register  of  July  18, 
2002  (67  FR  47383).  the  agency 
requested  comments  on  the  proposed 
collections  of  information.  The  agency 
received  no  comments  to  the  notice. 


Table  1— Estimated  Annual  Reporting  Burden^ 


Meeting  Requests  and 
Information  Packages 

' 1 

Number  of 
Respondents 

Numt>er  of  Responses 
Per  Respondent 

T 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Meeting  requests 

CDER 

CBER 

Total 

1 

500 
176 

2.5 
22 

1,250 
387.2 

10 
10 

12.500 

3.872 

16.372 

Information  packages 

CDER 

CBER 

Total 

450 
155 

2,5 
2.2 

1,125 
341 

18 
18 

20.250 

6.138 

26.388 

Meeting  requests 
Information  packages 
Total 

^ — 

16.372 
26,388 
42.760 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 
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Dated   OclobtT  'I.  2iWZ. 
Margaret  M.  Dotzei, 
Assoi  iatc  Commissioner  for  Policy. 
|FR  DcK  .  02-26474  Filed  10-17-02:  8:45  ami 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocketNo.  02N-0315] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Medical 
Devices:  Humanitarian  Use  Devices 

AGENCY:  Fooil  and  Dru^  .-Xcinnnistratiori. 

HHS 

ACTION:  .Notice. 


SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  \m?> 
DATES:  Submit  written  comments  on  the 
collection  of  information  bv  November 
18. 2002 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  thf 


Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington.  DC  20503.  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S(  hlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
F'ood  and  Drug  Administration.  5600 
Fishers  Une.  Rockville.  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
c:ompliam:e  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
(:ollet:tion  of  information  to  OMB  for 
review  and  c  learance 

Medical  Devices:  Humanitarian  Use 
Devices— 21  CFR  Part  814-Subpart  H 
(OMB  Control  Number  0910-0332)— 
Extension 

This  collection  implements  the 
humanitarian  use  device  (HUD) 
provision  under  section  520(m)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  use.  360j(m))  and  21  CFR 
part  814.  subpart  H.  Under  section 
520(m)  of  the  act.  FDA  is  authorized  to 
exempt  an  HUD  from  the  effectiveness 
r>'(|uiremeiits  of  sections  514  and  515  of 
the  ac  t  ( J 1  use  360d  and  360e) 
provided  that  the  device;  (1)  Is  used  to 
treat  or  diagnose  a  disease  or  condition 
that  affec  ts  fewer  than  4,000  individuals 
m  the  United  States;  (2)  would  not  be 


available  to  a  person  with  such  a  disease 
or  condition  unless  the  exemption  is 
granted,  and  there  is  no  comparable 
device,  other  than  another  HUD 
approved  under  this  exemption, 
available  to  treat  or  diagnose  the  disease 
or  condition;  and  (3)  the  device  will  not 
,expose  patients  to  an  unreasonable  or 
significant  risk  of  illness  or  injury,  and 
the  probable  benefit  to  health  from 
using  the  device  outweighs  the  risk  of 
injurv'  or  illness  from  its  use,  taking  into 
account  the  probable  risks  and  benefits 
of  currently  available  devices  or 
alternative  forms  of  treatment. 

The  information  collection  will  allow 
FDA  to  determine  whether  to:  (1)  Grant 
HUD  designation  of  a  medical  device, 
(2)  exempt  a  HUD  from  the  effectiveness 
requirements  in  sections  514  and  515  of 
the  act  provided  that  the  device  meets 
requirements  set  forth  in  section  520(m) 
of  the  act,  and  (3)  grants  marketing 
approval(s)  for  the  HUD.  Failure  to 
collect  this  information  would  prevent 
FDA  from  making  those  determinations. 
Also,  this  information  enables  FDA  to 
determine  whether  the  holder  of  a 
humanitarian  device  exemption  (HDE) 
is  in  compliance  with  the  HDE 
requirements. 

Description  of  respondents: 
Businesses  or  others  for-profit. 

FDA  estimates  the  burden  of  this 
coUecticjn  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Secliort 


No  ot  Respondents 


Annual  Frequency  per 
Response 


Total  Annual 
Responses 


Hours  per  response 


Total  Hours 


814  102 

20 

1 

20 

40 

800 

814  104 

ts 

1 

15 

320 

4,800 

814  106 

IS 

4 

60 

50 

3,000 

814  108 

12 

1 

12 

80 

960 

814  116(e)(3) 

1 

1 

1 

1 

1 

814  I24ia) 

5 

1 

5 

1 

5 

814  124(b) 

1 

1 

1 

2 

2 

814  126(b)(1) 

IS 

1 

15 

120 

1,800 

Total 

11.368 

'  There  are  no  c^apital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 


No  of  Recordkeepers 


814  126(b)(2) 


15 


Annual  Frequency  per 
Recordkeeptng 


Total  Annual 
Records 


Hours  per  Recordkeeper       Total  Hours 


1 


15 


30 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 


(jenerally.  the  information  requesteci 
from  the  respimdents  represents  an 
accounting  of  information  already  in  the 
possessKJn  of  the  applic;ant 

In  the  Federal  Renter  of  lune  26. 
1996  (61  FR  3,i232).  FDA  published  the 
final  rule  for  Hl'Ds  and  based  Us 
estimates  on  i  omments  received  to  the 


proposed  rule  (57  FR  60491.  December 
21,  1992);  industry  contact:  and  internal 
FD,\  benchmark  factors  (such  as  the 
number  of  premarket  approval 
applications  processed).  The  numbers 
generated  in  the  current  estimate  as 
shown  in  tables  1  and  2  of  this 
document  are  based  upon  those  prior 


estimates.  This  is  still  a  relatively  new- 
program,  and  the  data  acquired  from  the 
past  several  years  has  remained  fairly 
stable  and  consistent. 
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Dated:  October  11,  2002. 
Margaret  M.  Dotzei, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-26614  Filed  10-17-02;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0296] 

Agency  information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request; 
Investigational  New  Drug  Regulations 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
18.  2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Investigational  New  Drug  (IND) 
Regulations— Part  312  (21  C3^  Part 
312>— (OMB  Control  Number  0910- 
00 14)— Extension 

FDA  is  requesting  OMB  approval  for 
the  reporting  and  recordkeeping 
requirements  contained  in  the  FDA 
regulation  "Investigational  New  Drug 


Application"  part  312  (21  CFR  part 
312).  This  regulation  implements 
provisions  of  section  505(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(i))  to  issue 
regulations  under  which  the  clinical 
investigation  of  the  safety  and 
effectiveness  of  unapproved  new  drugs 
and  biological  products  can  be 
conducted. 

FDA  is  charged  with  implementing 
statutory  requirements  that  drug 
products  marketed  in  the  United  States 
be  shown  to  be  safe  and  effective, 
properly  manufactured,  and  properly 
labeled  for  their  intended  uses.  Section 
505(a)  of  the  act  provides  that  a  new 
drug  may  not  be  introduced  or  delivered 
for  introduction  into  interstate 
commerce  in  the  United  States  unless 
FDA  has  previously  approved  a  new 
drug  application  (NDA).  FDA  approves 
an  NDA  only  if  the  sponsor  of  the 
application  first  demonstrates  that  the 
drug  is  safe  and  effective  for  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  product's  labeling. 
Proof  must  consist,  in  part,  of  adequate 
and  well  controlled  studies,  including 
studies  in  humans,  that  are  conducted 
by  qualified  experts.  The  IND 
regulations  establish  reporting 
requirements  that  include  an  initial 
application  as  well  as  amendments  to 
that  application,  reports  on  significant 
revisions  of  clinical  investigation  plans, 
and  information  on  a  drug's  safety  or 
effectiveness.  In  addition,  the  sponsor  is 
required  to  give  FDA  an  annual 
summary  of  the  previous  year's  clinical 
experience.  Submissions  are  reviewed 
by  medical  officers  and  other  agency 
scientific  reviewers  assigned 
responsibility  for  overseeing  the  specific 
study.  The  IND  regulations  also  contain 
recordkeeping  requirements  that  pertain 
to  the  responsibilities  of  sponsors  and 
investigators.  The  detail  and  complexity 
of  these  requirements  are  dictated  by  the 
scientific  procedures  and  human  subject 
safeguards  that  must  be  followed  in  the 
clinical  tests  of  investigational  new 
drugs. 

The  IND  information  collection 
requirements  provide  the  means  by 
which  FDA  can:  (1)  Monitor  the  safety 
of  ongoing  clinical  investigations:  (2) 
determine  whether  the  clinical  testing  of 
a  drug  should  be  authorized;  (3)  ensure 
production  of  reliable  data  on  the 

Table  1  .—Reporting  Requirements 


metabolism  and  pharmacological  action 
of  the  drug  in  humans;  (4)  obtain  timely 
information  on  adverse  reactions  to  the 
drug;  (5)  obtain  information  on  side 
effects  associated  with  increasing  doses; 
(6)  obtain  information  on  the  drug's 
effectiveness;  (7)  ensure  the  design  of 
well-controlled,  scientifically  valid 
studies;  (8)  obtain    ther  information 
pertinent  to  deteri   ining  whether 
clinical  testing  sh  uld  be  continued  and 
information  relati  d  to  the  protection  of 
human  subjects.  Without  the 
information  provided  by  industry  in 
response  to  the  IND  regulations,  FDA 
cannot  authorize  or  monitor  the  clinical 
investigations  which  must  be  conducted 
before  authorizing  the  sale  and  general 
use  of  new  drugs.  These  reports  enable 
FDA  to  monitor  a  study's  progress,  to 
assure  subject  safety,  to  assure  that  a 
study  will  be  conducted  ethically,  and 
to  increase  the  likelihood  that  the 
sponsor  will  conduct  studies  that  will 
be  useful  in  determining  whether  the 
drug  should  be  marketed  and  available 
for  use  in  medical  practice. 

There  are  two  forms  that  are  required 
under  part  312: 

Form  FDA-1571— "Investigational 
New  Drug  AppUcation."  A  person  who 
intends  to  conduct  a  clinical 
investigation  submits  this  form  to  FDA. 
It  includes:  (1)  A  cover  sheet  containing 
background  information  on  the  sponsor 
and  investigator;  (2)  a  table  of  contents; 
(3)  an  introductory  statement  and 
general  investigational  plan;  (4)  an 
investigator's  brochure  describing  the 
drug  substance;  (5)  a  protocol  for  each 
planned  study;  (6)  chemistry, 
manufacturing,  and  control  information 
for  each  investigation;  (7)  pharmacology 
and  toxicology  information  for  each 
investigation;  and  (8)  previous  human 
experience  with  the  investigational 
drug. 

Form  FDA-1572— "Investigator 
Statement."  Before  permitting  an 
investigator  to  begin  participation  in  an 
investigation,  the  sponsor  must  obtain 
and  record  this  form.  It  includes 
background  information  on  the 
investigator  and  the  investigation,  and  a 
general  outline  of  the  planned 
investigation  and  the  study  protocol. 

FDA  is  requesting  OMB  approval  for 
the  following  reporting  and 
recordkeeping  requirements  in  part  312: 


21  CFR  Section 


Explanations 


312.7(d)  ., 
312.10(a) 


Applications  for  permission  to  sell  an  investigational  new  drug 
Applications  for  waiver  of  requirements  under  part  312  Estimates  for  this 
requirement  are  included  under  §§312.23  and  312  31 
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21  CFR  Section 


Explanations 


2  23 
2  23(a)( 
2  23(a)( 
2  23(a)( 
2  23(ai( 
2  23(a)( 
2  23(a)( 
2  23(3)1 


H      

2)  .... 

3)  .... 

5)  .... 

6)      

7)  .... 
7)(iv)(ai 


b)  I  c) 


2  23(a 

2  23(a)( 
2  23(a)( 
2  23(a)( 
2  23(a)( 
2  23(fi 
2  30 
2  30(3) 
2  30(b) 
2  30(C) 
2  30(d) 
2  30(6) 
231 
2  3l!bi 

2  32 
2  32(C)( 
2  32(C)( 
2  32(C)( 


312.20(c)  Applications  for  investigations  involving  an  exception  from  informed  con- 
sent under  §50  24  (21  CFR  50  24)  Estimates  for  tfiis  requirement  are 
included  under  §312  23 

INDs  (content  and  format) 

Cover  sheet  FDA-1571 

Table  of  contents 

Investigational  plan  for  each  planned  study 

Investigators  brochure 

Protocols — Phase  1.  2,  and  3 

Chemistry,  manufactunng,  and  control  information 

A  descnption  of  the  drug  substance,  a  list  of  all  components,  and  any 

placebo  used 
2  23(a)i7)(ivMcr)     Labeling  Copies  of  labels  and  labeling  to  be  provided  each  Investi- 

gator 
7)(iv)(ei    Environmental  impact  analysts  regarding  drug  manufactunng  and  use. 

8)        Pharmacological  and  toxicology  Information 

9)       Previous  human  experience  with  the  investigational  drug 

1 0i     Additional  information 

1 1 )    Relevant  information 

Identification  of  exception  from  informed  consent 

Protocol  amendments 

New  protocol 

Change  in  protocol 

New  investigator 

Content  and  format 

Frequency 

Information  amendments 

Content  and  format 

Chemistry   toxicology   or  technical  information. 

Safety  reports 

1)      Written  reports  to  FDA  and  to  investigators 

2)    Telephone  reports  to  FDA  for  fatal  or  lite-threatening  expenence 

3)  Format  or  frequency 

Follow  up  submissions 

Annual  reports 

Individual  study  information 

Summary  information 

Adverse  experiences 

Safety  report  summary. 

List  of  fatalities  and  causes  of  death, 

List  of  discontinuing  subiects 

Drug  action 

Preclinical  studies  and  findings 

Significant  changes 

Next  year  general  invesiigationsi  plan 

Brochure  revision 

Phase  I  protocol  modifications 

Foreign  mar(<eting  developments 

T'eatment  use  ot  investigational  new  drugs 

Treatment  protocol  submitted  by  IND  sponsor 

,  Treatment  IND  submitted  by  licensed  practitioner 

Requests  for  emergency  use  of  an  investigational  new  drug. 

ana  (c) Notification  ot  withdrawal  ot  an  IND 

Sponsor  requests  that  a  clinical  hold  be  removed  and  submits  a  complete 

response  to  the  issues  identified  in  the  clinical  hold  order 

and  (d)  Opportunity  tor  sponsor  response  to  FDA  when  IND  is  terminated 

and  (b)   Sponsor  request  for  or  response  to  inactive  status  determination  of  an  IND. 

End-of-Phase  2    meetings  and    Pre-NDA    meetings 

Investigator  information 

Investigator  report  (Form  FDA-1572)  and  narrative.  Investigators 

background  information   phase  1  outline  of  planned  investigation, 
and  phase  2  outline  of  study  protocol   financial  disclosure  informa- 
tion 

312  54ia'  and  (b)   Sponsor  submissions  concerning  investigations  involving  an  exception 

from  informed  consent  under  §50  24 

312  55(Di    Sponsor  reports  to  investigators  on  new  observations,  especially  adverse 

reactions  and  safe  use  Only    new  observations'  are  estimated  under 
this  section   investigator  brochures  are  included  under  §312  23 

312  56ibi   ic.  and  id)  Sponsor  monitoring  of  all  clinical  investigations,  investigators,  and  drug 

safety   notification  to  FDA 

312  58(ai    Sponsors  submission  of  records  to  FDA  on  request 

312  64 Investigator  reports  to  the  sponsor 


32!di 
33 

33(ai 
33(bi 
33(bi( 
33ibi 
33(b)( 
33(b)( 
33(b)( 
33(bi( 
33(bi 
33(ci 
33(di 
33(e) 
33if> 
12  35 
12  35(3) 
12  35(b) 
1236 
12  38(bi 
12  42(6) 

2  44(c) 
2  45(a) 
2  47(b) 
2  53(c) 
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Table  1.— Reporting  Requirements— Continued 


21  CFR  Section 


Explanations 


312.64(a)  Progress  reports 

312.64(b)  Safety  reports 

312.64(c)   Final  reports. 

312.64(d)  Financial  disclosure  reports. 

312.66 Investigator  reports  to  Institutional  Review  Board  Estimates  for  this  re- 
quirement are  included  under  §312.53. 

312.70(a)  Investigator  disqualification;  opportunity  to  respond  to  FDA 

312.83 Sponsor  submission  of  treatment  protocol  Estimates  for  this  requirement 

are  included  under  §§312.34  and  312.35 

312  85   Sponsors  conducting  phase  4  studies.  Estimates  for  this  requirement  are 

included  under  §312.23,  and  under  21  CFR  314  50.  314  70  and  314  81 
in  0910-0001 

312.110(b)  Request  to  export  an  investigational  drug. 

312  120(b)  and  (c)(2)     Sponsor's  submission  to  FDA  for  use  of  foreign  clinical  study  to  support  an 

IND. 

312.120(c)(3) Sponsor's  report  to  FDA  on  findings  of  independent  review  committee  on 

foreign  clinical  study. 

312.130(d)  Request  for  disclosable  information  for  investigations  involving  an  excep- 
tion from  informed  consent  under  §  50.24, 


Table  2.— Recordkeeping  Requirements 


21  CFR  Section  Explanations 

312, 52(a)  Transfer  of  obligations  to  a  contract  research  organization 

312, 57(a)  and  (b)  Sponsor  recordkeeping. 

312.59 Sponsor  recordkeeping  of  disposition  of  unused  supply  of  drugs  Estimates 

for  this  requirement  are  included  under  §312.57 

312.62(a)  Investigator  recordkeeping  of  disposition  of  drugs 

312.62(b)  Investigator  re.cordkeeping  of  case  histories  of  individuals 

312.160(a)(3)  Records  maintenance;  Shipment  of  drugs  for  investigational  use  in  labora- 
tory research  animals  or  in  vitro  tests. 

312.160(c)  Shipper  records  of  alternative  disposition  of  unused  drugs 


In  tables  3  through  5  of  this 
document,  the  estimates  for  "number  of 
respondents,"  "number  of  responses  per 
respondent,"  and  "total  annual 
responses"  were  obtained  from  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  and  the  Center  for  Biologies 
Evaluation  and  Research  (CBER)  reports 
and  data  management  systems  for 
submissions  received  in  2001  and  from 
other  sources  familiar  with  the  number 


of  submissions  received  under  part  312. 
The  estimates  for  "hours  per  response" 
were  made  by  CDER  and  CBER 
individuals  familiar  with  the  burden 
associated  with  these  reports  and  from 
estimates  received  from  the 
pharmaceutical  industry.  Although  the 
number  of  submissions  may  fluctuate, 
e.g.,  due  to  the  addition  of  respondents 
not  previously  required  to  comply  with 
part  312  or  due  to  the  normal  variation 


in  annual  submissions,  this  variable  is 
not  reflected  in  the  burden  totals 
because  the  overall  rate  of  submissions 
are  not  expected  to  change  significantly 
over  the  next  few  years.  In  the  Federal 
Register  of  July  22.  2002  (67  PR  47811). 
the  agency  requested  comments  on  the 
proposed  collection  of  information.  No 
comments  were  received  on  that 
request. 


Table  3.— Estimated  Annual  Reporting  and  Recordkeeping  Burden  for  Human  Drugs' 


21  CFR  Section 


312.7(d) 

312.23(a) 

312.30(a) 

312.31(b) 

312.32(c) 

312.33(a) 

312.35(a) 

312.36 

312.38(b) 

312.42(e) 

312.44(c) 

312.45(a) 

312.47(b) 

312.53(c) 

312.54(a) 

312.55(b) 


through  (f) 
through  (e) 

and  (d) 
through  (!) 
and  (b) 

and  (c) 

and  (d) 
and  (b) 


and  (b) 


Number  of 
Respondents 


5 

1,506 

1,050 

1,037 

546 

1,608 

1 

281 

466 

63 

40 

244 

130 

20,428 

1 

388 


Number  of 

Responses  per 

Respondent 


1,4 
1,2 
15 
8 
22.6 
2.6 
1 
1 

1.3 
1.2 
1 

1.4 
1.8 
1 
1 
435 


Total  Annual 
Responses 


Hours  per  Response 


7 

1.872 

15,705 

8,375 

12.366 

4,202 

1 

302 

608 

78 

42 

355 

233 

20,428 

1 

168,775 


24 

1,600 

284 

100 

32 

360 

300 

16 

28 

2B4 

16 

12 

160 

80 

48 

48 


Total  Hours 


168 

2,995.200 

4460.220 

837.500 

395.712 

1.512.720 

300 

4.832 

17.024 

22,152 

672 

4,260 

37.280 

1 .634.240 

48 

8.101.200 
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Table  3.— Estimated  Annual  Reporting  and  Recordkeeping  Burden  for  Human  Drugs^— Continued 


21  CFR  Section 


Number  of 
Respondents 


Number  of 

Responses  per 

Respondent 


Total  Annual 
Responses 


3l2  56<b).  (c),  and  (d) 

312  58(8) 

312  64(a)  through  (d) 

312  70(a) 

312  110(b) 

312  120(b)  and  (c)(2) 

312  120(C)(3) 

312  130(d) 

312  52(8) 

312  57(a)  and  (b) 

312  62(a) 

312  62(b) 

312  160(a)(3) 

312  160(C) 

Total 


Hours  per  Response 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

Table  4.— Estimated  Annual  Reporting  Burden  for  Biologics^ 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

Table  5  —Estimated  Annual  Recordkeeping  Burden  for  Biologics^ 


21  CFR  Section 


312  52(a)  recordkeeping 
312  57(a)  and  (b)  record- 
keeping 
312  62(8)  recordkeeping 
312  62(b)  recordkeeping 
312  160(8)  recordkeeping 
312  160(c)  recordkeeping 
Total  biologies  record- 
keeping hours 
Total  btologics  burden 

hours 
Subtotal 
Human  Drugs 


No   ot 
Recordkeepers 


Annual  Frequency 
per  Recordkeeping 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


113 

1  432 

5.713 
5  713 
1  432 
1  432 


Total  Hours 


80 

160 

8 

2,576 

H 

833,328 

40 

80 

75 

19,575 

168 

60.548 

40 

160 

8 

32 

2 

6,990 

100 

3,808,800 

40 

761,760 

40 

3,808,800 

.5 

213 

.5. 

213 

29,326.763 

21  CFR  Section 

No.  of  Respondents 

No  of  Responses 
per  Response 

Total  Annual 
Responses 

Hours  per 
Responses 

24 

Total  Hours 

312  7(di 

22 

1  4 

31 

744 

312  10(3) 

9 

7.9 

71 

.^ 

2,840 

312  23(8)  and  (ti  and 

312  120(bi   icii?)   and 

(C)(3) 

376 

1  4 

535 

1.600 

856.000 

312  30(81  through  oi 

724 

56 

4.038 

284 

1.146.792 

31231(b) 

288 

90 

2.399 

100 

239,900 

312  32(c)  and  id)  and 

312  56(C) 

334 

128 

4.261 

32 

136,352 

312  33(a)  and  it)  and 

312  5€(ci 

614 

26 

1,615 

350 

565.250 

312  35(8)  and  ib) 

1 

1 

1 

300 

300 

312  36 

19 

4 

76 

16 

1.216 

312  38(bi 

172 

2  1 

358 

28 

10,024 

312  38(Ci 

172 

2  1 

358 

160 

57,280 

312  44(ci  and  id) 

0 

0 

0 

0 

0 

312  45(8)  and  ib) 

70 

1  7 

120 

12 

1.440 

31247ibi 

80 

1   1 

88 

160 

10,880 

312  53(C) 

322 

59 

1  904 

80 

152,320 

312  54(3)  and  ib) 

0 

0 

0 

0 

0 

312  55(b) 

138 

24 

331 

48 

15,888 

312  56(bi  3nd  (d) 

12 

1  7 

20 

80 

1.600 

312  58(3) 

19 

1 

19 

8 

152 

312  64(8)  and  id) 

5.713 

1 

5.713 

24 

137.112 

312  110(b) 

9 

24 

22 

TO 

1,650 

312  130(d) 

1 

1 

1 

05 

0.5 

Total 

3,337.740.5 

Total  Hours 


1 

, -1 

113 

■ — i 

5 

565 

2 

2  859 

100 

285,900 

1 

5.713 

40 

228,520 

125 

71  355 

40 

2,854,200 

75 

10.708 

0.5 

5,354 

25 

3.573 

05 

1,786.5 

3,376,325.5 

3,337,740.5 
6,714,066 
29,326,763 
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Table  5.— Estimated  Annual  Recordkeeping  Burden  for  Biologics^— Continued 

21  CFR  Section 

No.  of              j     Annual  Frequency     '         Total  Annual                    Hours  per                     j  .  .  j, 
Recordkeepers           per  Recordkeeping                 Records                     Recordkeeper 

Biologies 
Total 

6  714.066 
36.040,829 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  Information 


Dated:  October  11,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

|FR  Doc.  02-26617  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4160-01-5 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0259] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Teieplione 
Questionnaire  Administration  to 
Control  Subjects  Recruited  into  FDA 
Lyme  Vaccine  Safety  Study;  A  Case- 
Control  Study  of  HLA  Type  and  T-Cell 
Reactivity  to  Recombinant  Outer 
Surface  Protein  A  and  Human 
Leukocyte  Function-Associated 
Antigen-1 

agency:  Food  and  Drug  Administration, 

HHS, 

action:  Notice, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  November 
18,2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-2501,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4659. 
SUPPLEMENTARY  INFORMATICN:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 


Telephone  Questionnaire 
Administration  to  Control  Subjects 
Recruited  Into  FDA  Lyme  Vaccine 
Safiety  Study  entitled  "A  Case-Control 
Study  of  HLA  Type  and  T-Cell 
Reactivity  to  Recombinant  Outer 
Surface  Protein  A  and  Human 
Leukocyte  Function-Associated 
Antigen-1" 

Section  505  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355),  requires  that  important  safety 
information  relating  to  all  human 
prescription  drug  products  be  made 
available  to  FDA  so  that  it  can  take 
appropriate  action  to  protect  the  public 
health  when  necessary.  Section  702  of 
the  act  (21  U.S.C.  372)  authorizes 
investigational  powers  to  FDA  for 
enforcement  of  the  act.  Under  section 
519  of  the  act  (U.S.C.  360i),  FDA  is 
authorized  to  require  manufacturers  to 
report  medical  device-related  deaths, 
serious  injuries,  and  malfunctions  to 
FDA  and  to  require  user  facilities  to 
report  device-related  deaths  directly  to 
FDA  and  to  manufacturers,  and  to  report 
serious  injuries  to  the  manufacturer. 
Section  522  of  the  act  (21  U.S.C.  3601) 
authorizes  FDA  to  require 
manufacturers  to  conduct  post-market 
surveillance  of  medical  devices.  Section 
705(b)  of  the  act  (21  U.S.C.  375(b)) 
authorizes  FDA  to  collect  and 
disseminate  information  regarding 
medical  products  or  cosmetics  in 
situations  involving  imminent  danger  to 
health  or  gross  deception  of  the 
consumer.  Section  903(d)(2)  of  the  act 
(21  U.S.C.  393(d)(2))  authorizes  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  to  implement  general 
powers  (including  conducting  research) 
to  carrv'  out  effectively  the  mission  of 
FDA.  These  sections  of  the  act  enable 
FDA  to  enhance  consumer  protection 
from  risks  associated  with  medical 
products  usage  that  are  not  foreseen  or 
apparent  during  the  premarket 
notification  and  review  process.  FDA's 
regulations  governing  application  for 
agency  approval  to  market  a  new  drug 
(21  CFR  part  314)  and  regulations 
governing  biological  products  (21  CFR 
part  600)  implement  these  statutory 
provisions.  Currently  FDA  monitors 
medical  product  related  postmarket 
adverse  events  via  both  the  mandatory 


and  voluntary  Med\'   itch  reporting 
svstems  using  FDA  forms  3500  and 
S'SOOA  (OMB  control  number  0910- 
0291)  and  the  vaccine  adverse  event 
reporting  system  (VAERS)  using  form 
VAERS-1.  Health  care  providers  and 
manufacturers  are  required  by  law  (42 
U.S.C.  300aa-25)  to  report  adverse 
events  following  vaccination  listed  in 
the  vaccine  injury  table.  Reports  for 
reactions  to  other  vaccines  are  voluntary' 
and  are  received  from  \'accine 
recipients,  their  health  care  providers, 
and  other  reporters.  FDA  is  seeking 
OMB  clearance  to  collect  vital 
information  through  the  use  of  the 
proposed  sur\'ey  questionnaire  for 
control  subjects  participating  in  this 
vaccine  safety  study.  The  intended 
respondents  are  control  subjects 
previously  recruited  to  participate  in 
this  studv.  and  they  are  matched  with 
case  subjects  reported  to  \'AERS  who 
developed  arthritis  following  Lyme 
vaccine  administration,  informed 
consent  for  administration  of  this 
questionnaire  will  have  been  received 
before  the  interview,  and  the  interview 
is  to  be  conducted  at  a  time  specified  by 
the  control  subject  at  the  time  of  initial 
recruitment  into  this  study.  Case  and 
control  subjects  should  have  similar  age. 
gender,  and  ethnic  backgrounds. 
Specific  genetic  and  immune  factors 
will  be  compared  between  case  and 
control  subjects.  This  is  a  common, 
accepted  tvpe  of  epidemiological  study 
called  a  case-control  study.  Information 
collected  includes  medical  and 
vaccination  history,  family  history,  and 
possible  exposures,  such  as  in  the 
workplace,  that  may  play  a  part  in  the 
development  of  arthritis  in  some 
patients.  FDA  will  use  the  information 
gathered  from  the  use  of  this  sur\ey 
questionnaire  to  ensure  appropriate 
matching  of  cases  and  controls  in  the 
study  and  to  assess  possible  factors 
which  may  factor  in  the  development  of 
this  adverse  event.  This  study  was 
approved  bv  the  FDA  Research 
Involving  Human  Subjects  Committee 
on  Februar\'  15,  2002  (RIHSC  01-028B). 
This  survey  questionnaire  is  an 
abbreviated  version  of  one  used  during 
enhanced  surveillance  followup  of 
adverse  events  following  Lyme  vaccine 
administration  reported  to  VAERS.  The 
use  of  the  vital  information  gathered 
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using  this  survey  questionnaire  uili  ai< 
FDA  in  assessing  risk^  that  ma\  be 
associated  with  vac:c:ine  prodiu  t  usage 
that  are  not  foreseen  or  apparent  durin-- 
the  premaritet  notification  and  review 
process,  so  the  agency  may  take 


appropriate  public  health  or  regulatory 
.it  tiun  iiK  lulling  dissemination  of  this 
mhiriii.itinn  .is  ne(  cssarv  and 
.i[)[ii  opri.iti' 

111  the  Federal  Register  of  June  27. 
Ji)()2  167  FR  4M2:i]  FDA  published  a  60- 


day  notice  requesting  public  comment 
on  the  information  collection 
provisions.  No  c:omments  were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1. 

—Estimated  Annual  Reporting  Burden^ 

* 

Survey 

No.  ot  Respond- 
ents 

Annual  Frequency  per 
Response 

Total  Annual                Hours  per  Re-             Total  Hours 
Responses                      sponse 

A  Case-Control  Study  ot 
HLA  Type  and  T-Cell  Reac- 
tivity to  Recombinant  Outer 
Surface  Protem  A  and 
Human  LeuKocyte  Function- 
Associated  Antigen-1." 

225 

1 

225 

O.S 

112  5 

'There  are  no  capital  costs  or  operat       ind  maintenance  costs  associated  wifti  this  collection  of  intormation. 


FDA  projects  that  there  will  he  up  to 
75  case  subjects  recruited  into  this  study 
with  3  control  subjects  recruited  for 
each  case  subject,  with  a  total  maximum 
of  225  survey  questionnaire 
respondents.  FDA  also  projects  a 
response  time  no  greater  than  0  '■>  hours 
per  response.  This  estimate  is  based  on 
previous  results  experienceil  with  the 
instrument  during  enhanced 
surveillance  followup  of  adverse  e\eiits 
reported  to  VAERS.  Respondents  will 
only  be  contacted  once  during  conduct 
of  this  study  for  the  purposes  of 
collection  of  vital  information  u.-^iiig  tins 
survey  questionnaire. 

D,U"(i    0(!..b»T  11.  2002. 
Margaret  .M.  Uotzei, 
Associate  Commissioner  for  Policy. 

\¥H  \)n,    ii^-jt,hji  Filed  10-17-02;  8:45  am) 

BIUJNC  CODE  41GO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 P-0252] 

Determination  Ttiat 

Dextroamphetamine  Sulfate  Tablets,  1 5 
Milligrams,  Were  Not  Withdrawn  From 
Sale  for  Reasons  of  Safety  or 
Effectiveness 

AGENCY:  Food  and  Drug  .Administration. 

HHS 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FD.A)  has  determined 
that  dextroamphetamine  sulfate  l.'i- 
milligram  (mg)  tablets  Iformerlv 
marketed  by  Lannett  Co..  Inc.)  were  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  This 
determination  will  allow  FDA  to 
approve  abbreviated  new  drug 


applications  (ANDAs)  for 
dextroamphetamine  sulfate  15-mg 
tablets 

FOR  FURTHER  INFORMATION  CONTACT: 

Marv  F.  (;ati:hings.  Center  for  Drug 
Fvaliiatioii  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5t'iO(J  Fishers 
Lane.  Rockville.  MD  20855.  301-594- 
2041 

SUPPLEMENTARY  INFORMATION:  In  1984. 
( ii  ingress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (the  1984 
amendments)  (Public  Law  98-417). 
which  authorized  the  approval  of 
duplicate  versions  of  drug  products 
approved  under  an  ANDA  procedure. 
ANDA  sponsors  must,  with  certain 
exceptions,  show  that  the  drug  for 
which  the\  are  seeking  approval 
contains  the  .same  active  ingredient  in 
the  same  strength  and  dosage  form  as 
the    Hsted  drug."  which  is  a  version  of 
the  drug  which  was  previously 
.ipproved   .Sponsors  of  ANDAs  do  not 
have  to  repeat  the  extensive  clinical 
testing  otherwise  necessary  to  gain 
approval  of  a  new  drug  application 
(NDA)  The  only  clinical  data  required 
111  an  ANDA  are  data  to  show  that  the 
drug  that  is  the  subject  of  the  ANDA  is 
bioequivalent  to  the  listed  drug. 

The  1984  amendments  include  what 
is  now  section  505(i)(7)  of  the  Federal 
Food.  Drug,  and  (;osmetic  Act  (21  U.S.C. 
355())(7)),  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book  "  Under  FDA's 
regulations,  drugs  are  withdrawn  from 
the  list  if  the  agency  withdraws  or 
suspends  approval  of  the  drug's  NDA  or 
ANDA  for  reasons  of  safety  or 
effectiveness,  or  if  FDA  determines  that 
the  listed  drug  was  withdrawn  from  sale 


for  reasons  of  safetv  or  effectiveness  (21 
CFR  314.162). 

Under  21  CFR  314.161(a)(1),  the 
agencv  must  determine  whether  a  listed 
drug  was  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness  before 
an  ANDA  that  refers  to  that  listed  drug 
mav  be  approved.  FDA  may  not  approve 
an  ANDA  that  does  not  refer  to  a  listed 
drug. 

Dextroamphetamine  sulfate  tablets,  15 
mg,  are  the  subject  of  approved  ANDA 
85-652  held  by  Lannett  Co..  Inc. 
Dextroamphetamine  sulfate  tablets  are 
indicated  for  narcolepsy  and  for 
attention  deficit  disorder  with 
hvperactivity.  Lannett  Co..  Inc.'s, 
dextroamphetamine  sulfate  15-mg 
tablets  are  currently  listed  in  the 
"Discontinued  Drug  Product  List" 
s(!ction  of  the  Orange  Book. 

On  May  17,  2001,  Mallinckrodt,  Inc.. 
submitted  a  citizen  petition  (Docket  No. 
01P-0252/CP1)  to  FDA  under  21  CFR 
10.20  and  10.30.  The  petition,  as 
amended  )uly  26,  2001,  requested  that 
the  agency  determine  that 
dextroamphetamine  sulfate  tablets,  15 
mg,  were  not  withdrawn  from  the 
market  for  reasons  of  safety  or 
effectiveness. 

The  agency  has  determined  that 
dextroamphetamine  sulfate  tablets,  15 
mg,  were  not  withdrawn  from  sale  for 
reasons  of  safety  or  effectiveness.  There 
are  several  grounds  for  FDA's  finding. 
First,  there  are  drug  products  containing 
15-mg  dextroamphetamine  sulfate  being 
marketed  today.  Although  these  drug 
products  are  extended  release  products 
rather  than  immediate  release  products, 
FDA  has  concluded  that  this  difference 
does  not  affect  the  product's  safety. 
Second,  the  petitioner  identified  no  data 
or  other  information  suggesting  that 
dextroamphetamine  sulfate  tablets,  15 
mg,  were  withdrawn  from  sale  as  a 
result  of  safety  or  effectiveness 
concerns.  Third,  Lannett  Company.  Inc., 
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informed  FDA  in  June  1993  that  its 
entire  product  line  had  been  recalled 
following  a  change  in  management,  and 
the  agency  has  found  no  information 
that  would  lead  it  to  conclude 
otherwise.  Finally,  FDA  has  also 
independently  evaluated  relevant 
literature  and  data  for  possible 
postmarketing  adverse  event  reports,  but 
has  found  no  information  that  would 
indicate  this  product  was  withdrawrn 
from  sale  for  reasons  of  safety  or 
effectiveness. 

After  considering  the  citizen  petition 
and  reviewing  its  records,  FDA 
determines  that,  for  the  reasons  outlined 
above,  Lannett  Co.'s 
dextroamphetamine  sulfate  tablets,  15 
mg,  were  not  withdrawn  ftt)m  sale  for 
reasons  of  safety  or  effectiveness. 
Accordingly,  the  agency  will  continue 
to  list  dextroamphetamine  sulfate 
tablets,  15  mg,  in  the  "Discontinued 
Drug  Product  List"  section  of  the  Orange 
Book.  The  "Discontinued  Drug  Product 
List"  identifies,  among  other  items,  drug 
products  that  have  been  discontinued 
from  marketing  for  reasons  other  than 
safety  or  effectiveness.  ANDAs  that  refer 
to  dextroamphetamine  sulfate  tablets,  15 
mg,  may  be  approved  by  the  agency. 

Dated:  October  10,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-26473  Filed  10-17-02;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antiviral  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Antiviral  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  14,  2002,  from  8:30 
a.m.  to  4  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballroom,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Tara  P.  Turner, 
Center  for  £)rug  Evaluation  and  Research 


(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857.  301-827- 
7001,  e-mail:  TumerT@cder.fda.gov,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12531.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
biologies  license  application  125061/0, 
peginterferon  alfa-2a  copackaged  with 
ribavirin,  new  drug  application  21-511, 
Hoffmann-La  Roche,  Inc.,  proposed  as 
combination  therapy  for  the  treatment  of 
chronic  hepatitis  C. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  6,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  6,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Tara  Tiu-ner 
(see  Contact  Person]  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  10.  2002. 
Linda  Arey  Skladany, 

Senior  Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  02-26615  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  Security  and  Recalls;  Public 
Worlcshop 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  workshop. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  in  cooperation 
with  the  Ohio  Stat<-  University, 
Department  of  Fo      Science  and 
Technology  is  ai    juncing  a  workshop 
for  the  food  indu  try  on  food  security 
and  recalls.  Topics  for  discussion 
include:  Impact  of  U.S.  bioterrorism 
legislation  on  the  food  industry.  FDA 
and  U.S.  Department  of  Agriculture  food 
safety  and  security  guidance  and 
procedures,  product  tampering 
investigations,  tamper  evident 
packaging  in  the  f'od  industry, 
preparing  for  and  conducting  a  food 
recall,  and  opportunities  to  improve 
food  security.  This  1-day  workshop  is 
intended  to  target  food  manufacturers, 
repackers,  and  importers;  and  will 
include  both  industry  and  FDA 
perspectives  on  the  prevention  and 
handling  of  food  security  problems. 

Date  and  Time:  The  public  workshop 
will  be  held  on  Tuesday,  November  19. 
2002,  from  8  a.m.  to  4:15  p.m. 

Location:  The  public  workshop  will 
be  held  at  the  University  Plaza  Hotel, 
3110  Olentangv  River  Rd..  Columbus. 
OH. 

Contact:  Marie  Falcone.  Industry  and 
Small  Business  Representative.  Food 
and  Drug  Administration,  rm.  900.  U.S. 
Customhouse,  200  Chestnut  St.. 
Philadelphia,  PA  19106,  215-597-2120, 
ext.  4003,  FAX  215-597-5798,  e-mail: 
mfalcone@ora.fda.gov. 

For  registration  information  contact: 
Julie  Townsend,  110  Parker  Food 
Science  and  Technology  Building.  Ohio 
State  University.  2015  Fyffe  Rd.. 
Columbus,  OH  43210,  e-mail: 
townsend.57@osu.edu,  telephone  614- 
292-6281.  FAX  614-292-2859.  Send 
registration  information  (including 
name,  title,  firm  name,  address, 
telephone,  and  fax  number)  and  the 
$90.00  registration  fee  made  payable  to 
Ohio  State  University  to  the  Registrar 
Julie  Townsend  (address  above). 
Electronic  registration  for  this  workshop 
is  available  at  http://fst.osu.edu/ 
recall.htm.  The  Registrar  will  also 
accept  payment  by  Visa  or  Mastercard. 
Attendees  are  responsible  for  their  own 
accommodations. 

To  make  reservations  at  the 
University  Plaza  Hotel  at  the  FDA  Food 
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Security  and  Recalls  Workshop  rate  of 
$75.00  (single)  or  S90.00  (double), 
contact  the  hotel  at  877-677-5292  or 
614-267-7461  before  October  28.  2002. 
The  workshop  registration  fee  will  be 
used  to  offset  the  expenses  of  hosting 
the  conference,  including  meals, 
refreshments,  meeting  rooms,  and 
materials.  Space  is  limited,  therefore 
interested  parties  are  encouraged  to 
register  early.  Limited  onsite  registration 
mav  be  available.  Please  arrive  early  to 
ensure  prompt  registration. 

If  vou  need  special  accommodations 
due  to  a  disability,  please  contact  Marie 
Falcone  at  least  7  days  in  advance  of  the 
workshop. 

SUPPLEMENTARY  INFORMATION:  The  Food 
Security  and  Recalls  Workshop  helps 
fulfill  the  Department  of  Health  and 
Human  Services'  and  FDA's  important 
mission  to  protect  the  public  health  by 
preventing  and  countering  terrorism 
related  to  the  nation's  food  supply.  FDA 
has  made  providing  security  guidance 
and  information  to  the  food  industry  a 
high  priority 

The  workshop  will  help  to  implement 
the  objectives  of  section  406  of  the  FDA 
Modernization  Act  (21  U.S.C.  393(b) 
and  (f))  and  the  FDA  Plan  for  Statutory 
Compliance,  which  includes  working 
more  closely  with  stakeholders  and 
ensuring  access  to  needed  scientific  and 
technical  expertise.  The  workshop  will 
also  further  the  goals  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (Public  Law  104-121)  by 
providing  outreach  activities  directed  to 
small  businesses. 

Dated   (Jddber  10,  ;i002 
Mar^arel  M.  Dotzel. 

Associatf  Commissioner  (or  Policy 
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BtUJNG  CODE  4160-01 'S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

S'ame  of  Committee:  Peripheral  and 
Central  Nervous  System  Drugs  Advisory 
Committee. 


Gfneral  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulator^'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  18  and  19,  2002, 
from  8  a.m.  to  5  p.m. 

Location:  Holiday  Inn,  The  Ballroom. 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Person:  Sandra  Titus,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21).  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093)  Rockville, 
MD  20857.  301-827-7001,  or  e-mail 
Titus.s@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138 (301-443-0572  in  the 
Washington,  DC  area)  code  12543. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  November  18.  2002,  the 
committee  will  discuss  the  role  of  brain 
imaging  as  an  outcome  measure  in 
phase  3  trials  of  putative  therapeutic 
drugs  for  Alzheimer's  disease:  the 
discussions  will  not  focus  on  specific 
drugs  or  on  specific  applications  to  the 
agency.  The  agency  is  considering 
whether  brain  imaging  modalities  can 
be  utilized  as  surrogate  markers;  that  is, 
as  primary  outcomes  in  definitive 
clinical  trials  to  measure  drug  effect  in 
lieu  of  clinical  outcomes.  The 
committee  will  specifically  discuss  the 
following  issues  in  reference  to  each 
imaging  modality: 

1.  How  is  the  surrogate  imaging 
modality  best  validated? 

2.  If  one  uses  an  imaging  modality  to 
support  a  disease-modifying  effect 
claim,  how  does  one  establish  that  such 
an  effect  occurs? 

3.  Has  any  surrogate  imaging  modality 
been  validated  at  the  present  time? 

4.  Even  if  no  surrogate  imaging 
modality  has  currently  been  validated, 
is  it  appropriate  to  use  one  or  more  such 
modalities  as  primary  or  ancillary 
outcome  measures  of  efficacy  in  phase 

3  clinical  trials? 

On  November  19,  2002,  the  committee 
will  consider  a  supplemental  new  drug 
application  (NDA)  20-306  for  F-18 
fiuorodeoxyglucose  (FDG)  positron 
emission  tomography  (PET)  imaging 
proposed  to  diagnose  and/or  identify 
progression  of  Alzheimer's  disease  and 
other  forms  of  dementia.  This 
application  is  based  on  published  multi- 
center  controlled  clinical  trials, 
additional  information  provided  by 
some  of  the  literature  authors,  and  other 
supportive  literature.  Considerations 
will  include  the  relevance  of  current 
practice,  knowledge  of  Alzheimer's 
disease  process,  and  clinical  trial  design 
to  establish  clinical  usefulness  of  F-18 


FDG  PET  in  Alzheimer's  disease. 
(Downstate  Medical  Center,  Peoria,  IL, 
is  the  sponsor  of  the  new  drug 
application.  The  Academy  of  Molecular 
Imaging  provided  the  literature 
references  and  the  literature  summary 
that  formed  the  basis  of  the 
supplemental  NDA.) 

The  background  material  will  become 
available  no  later  than  the  day  before 
the  meeting  and  will  be  posted  under 
the  Peripheral  and  Central  Nervous 
Systems  Drugs  Advisory  Committee 
docket  site  at:  http://wrww.fda.gov/ 
ohrms/dockets/ac/ acmenu.htm.  (Click 
on  the  year  2002  and  scroll  down  to  the 
Peripheral  and  Central  Nervous  Systems 
Drugs  Advisory  Committee  meetings.) 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  6.  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11 
a.m.  and  noon  each  day.  Time  allotted 
for  each  presentation  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  6,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Sandra  Titus 
at  least  7  days  in  advemice  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  10,  2002. 
Linda  Arey  Skladany, 
Senior  Associate  Commissioner  for  External 
Relations. 
IFR  Doc.  02-26613  Filed  10-17-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Psychopharmacologic  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  conmiittee 
of  the  Food  and  Drug  Administration 
FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee: 
Psychopharmacologic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  4,  2002,  from  8  a.m. 
to  4:30  p.m. 

Location:  Holiday  Inn,  the  Ballroom, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD,  301-948-8900. 

Contact  Person:  Sandra  Titus.  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093),  Rockville, 
MD  20857,  301-827-7001,  or  e-mail 
Tituss@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12544. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  consider 
supplemental  new  drug  application  S- 
047,  Clozaril,  (clozapine,  Novartis 
Pharmaceuticals  Corp.)  proposed  for  the 
treatment  of  suicidality  in  patients  with 
schizophrenia  or  schizoaffective 
disorder.  The  purpose  of  this  meeting  is 
to  discuss  the  findings  and  regulatory 
implications  for  the  InterSePT  Study,  a 
study  that  compared  clozapine  and 
olanzapine  on  the  outcome  of  emergent 
suicidal  behavior  and  thinking  in 
schizophrenic  and  schizoaffective 
patients  who  were  judged  to  be  at  risk 
of  suicide.  Background  material  for  this 
meeting  will  be  posted  no  later  than  24 
hours  before  the  meeting  at  the 
Psychopharmacologic  Drugs  Advisory 
Committee  Docket  site:  http:// 
www .  fda.gov/ohnns/dockets/ac/ 
acmenu.htm.  (Click  on  the  year  2002 
and  scroll  down  to 

Psychopharmacologic  Drugs  Advisory 
Committee.) 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 


before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  24,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  each  day.  Time  allotted 
for  each  presentation  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  24,  2002,  and 
submit  a  brief  statement  of  the  general 
natvu-e  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Sandra  Titus 
at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app,  2). 

Dated:  October  10.  2002. 
Linda  Arey  Skladany, 

Senior  Associate  Commissioner  for  External 

Relations. 

[FR  Doc.  02-26616  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0350] 

Draft  Guidance  for  industry  on 
Handling  and  Retention  of 
Bloavaiiability  and  Bioequivalence 
Testing  Samples;  Availability; 
Reopening  of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  reopening  of  comment 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  until 
December  17,  2002,  the  comment  period 
for  the  draft  guidance  for  industry 
entitled  "Handling  and  Retention  of 
Bioavailability  and  Bioequivalence 
Testing  Samples."  This  draft  guidance  is 
intended  to  clarify  how  to  distribute  test 
articles  and  reference  standards  to 
testing  facilities,  how  to  randomly  select 
reserve  samples,  and  how  to  retain 
reserve  samples.  FDA  published  a 


notice  of  availability  of  the  draft 
guidance  in  the  Federal  Register  of 
August  21,  2002  (67  FR  54219).  The 
agency  is  taking  this  action  in  response 
to  a  request  for  an  extension  of  the 
comment  period  and  to  allow  interested 
parties  additional  time  to  submit 
comments. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
December  17,  2002.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed,  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Yau,  Center  for  Drug  Evaluation 
and  Research  (HFD— 45),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-5458. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

In  the  Federal  Register  of  August  21  .• 
2002  (67  FR  54219),  FDA  announced  the 
availability  of  a  draft  guidance  for 
industry  entitled  "Handling  and 
Retention  of  Bioavailability  and 
Bioequivalence  Testing  Samples."  The 
draft  guidance  had  a  30-day  comment 
period.  The  draft  guidance  clarifies  the 
responsibilities  of  the  involved  parties 
for  retention  of  samples  used  in 
bioavailability  and  bioequivalence 
studies.  It  includes  recommendations 
for  sampling  techniques  and 
responsibilities  in  various  study 
settings. 

In  a  letter  dated  September  20,  2002, 
FDA  received  a  request  from  an 
interested  party  to  extend  the  comment 
period.  The  party  indicated  that  issues 
of  importance  to  the  pharmaceutical 
industry  had  been  raised  that  warrant 
further  discussion  before  filing 
comments.  In  response  to  this  request, 
and  to  provide  all  interested  persons 
additional  time  to  comment  on  this  draft 
guidance,  FDA  is  reopening  the 
comment  period  for  60  days. 
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II.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Two 
copies  of  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday 

in.  Electronic  Access 

Persons  with  Access  to  the  Internet 
mav  obtain  the  document  at  either  http:/ 
/www.  fda.gov/ohrms/dockets/ 
default.htm  or  http://www.fda.gov/cder/ 
guidance/ index,  htm. 

Dated.  October  10.  2002 
Margaret  M.  Dotzel, 
Associatf  Commissioner  for  Policy. 
(FR  Doc.  02-26475  Filed  10-17-02;  8:45  am] 

nUJNG  CODE  4160-01-S 


DEPARTMEFTT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0428] 

Draft  "Guidance  for  Industry:  An 
Acceptable  Circular  of  Information  for 
Vne  Use  of  Human  Blood  and  Blood 
Components;"  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Notice 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabilitv  of  a  draft  document  entitled 
"Guidance  for  Industry:  An  Acceptable 
Circular  of  Information  for  the  Use  of 
Human  Blood  and  Blood  Components" 
dated  October  2002  The  draft  guidance 
do<^ument  recognizes  the  "Circular  of 
Information  for  the  Use  of  Human  Blood 
and  Blood  Components  '  (the  circular) 
dated  [uly  2002  as  acceptable  for  use  by 
manufacturers  of  blood  and  blood 
components  intended  for  transfusion. 
The  circular  will  assist  those 
manufacturers  in  complying  with  the 
labeling  requirements  under  FDA 
regulations. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  to 
ensure  their  adequate  i;onsideration  in 
preparation  of  the  final  document  by 
December  17.  2002  deneral  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 


ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  and 
the  Circular  to  the  Office  of 
Communication.  Training,  and 
Manufacturers  Assistance  (HFM^O). 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  documents  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  IS  announcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
Industry:  An  Acceptable  Circular  of 
Information  for  the  Use  of  Human  Blood 
and  Blood  tiomponents"  dated  October 
2002.  The  draft  guidance  document 
recognizes  that  the  circular  dated  July 
2002  meets  the  labeling  requirements  in 
§606.122  (21  CFR  606.122).  and 
therefore  is  acceptable  for  use  by 
manufacturers  of  blood  and  blood 
components  intended  for  transfusion 
that  are  subject  to  U.S.  statutes  and 
regulations. 

The  rtKjuirements  under  §606.122 
spe<;ify  that  an  instruction  circular  must 
be  available  for  distribution  with  blood 
and  blood  components  intended  for 
transfusion,  and  that  the  information  in 
the  instruction  circular  must  include 
adequate  instructions  for  use.  The 
circular  will  assist  manufacturers  of 
blood  and  blood  components  intended 
for  transfusion  in  complying  with  the 
labeling  requirements  under  §606.122. 
The  circular  was  prepared  jointly  by  the 
American  Association  of  Blood  Banks, 
America's  Blood  Centers  and  the 
American  National  Red  Cross.  A  copy  of 
the  circular  is  in  the  draft  guidance 
document. 

This  draft  guidance  document  is  being 
issued  in  accordance  with  FDA's  good 
guidance  practices  regulation  (21  CFR 


10.115).  The  draft  guidance  document 
represents  the  agency's  current  thinking 
on  this  topic.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations. 

II.  Comments 

This  draft  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  regarding  this  draft 
guidance  document.  Submit  written  or 
electronic  comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  cmd  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  document 
and  the  circular  at  either  http:// 
www.fda.gov/cber/guidelines.htm  or 
http://www.fda.gov/ohrms/dockets/ 
default.htm.  The  circular  may  also  be 
obtained  at  wwrw.aabb.org. 

Dated:  October  10.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy- 

IFR  Doc.  02-26612  Filed  10-17-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 D-0005] 

Guidance  for  Industry  on  Labeling 
Over-tlie-Counter  Human  Drug 
Products — Updating  Labeling  in 
Reference  Listed  Drugs  and 
Abbreviated  New  Drug  Applications; 
Availability 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Labeling  OTC  Human  Drug 
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Products — Updating  Labeling  in  RLDs 
and  AND  As."  The  guidance  is  intended 
to  assist  manufacturers  of  over-the- 
counter  (OTC)  reference  listed  drugs 
(RLDs)  and  manufacturers,  packers,  and 
distributors  of  OTC  drug  products 
marketed  under  abbreviated  new  drug 
applications  (ANDAs)  to  implement  the 
agency's  regulation  on  standardized 
content  and  format  requirements  for  the 
labeling  of  these  products. 
DATES:  The  guidance  for  industry  is 
effective  October  18,  2002.  Submit     ■ 
written  or  electronic  comments  on 
agency  guidances  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  on  the  guidance  to 
http://www.fda,gov/dockets/ 
ecomments.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  guidance  document, 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M,  Rachanow  or  Cazemiro  R, 
Martin,  Center  for  Drug  Evaluation  and 
Research  (HFD-560),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  guidance  for  industry  entitled 
"Labeling  OTC  Human  Drug  Products- 
Updating  Labeling  in  RLDs  and 
ANDAs."  This  is  one  of  several 
guidances  the  agency  is  developing  to 
help  manufacturers,  packers,  and 
distributors  implement  the  final 
regulation  establishing  standardized 
content  and  format  requirements  for  the 
labeling  of  all  OTC  drug  products.  When 
finalized,  these  guidances  will 
supersede  all  other  statements, 
feedback,  and  correspondence  provided 
by  the  agency  on  these  matters  since  the 
issuance  of  the  final  regulation. 

In  the  Federal  Register  of  March  17. 
1999  (64  FR  13254),  FDA  published  a 
final  regulation  establishing 
standardized  content  and  format 
requirements  for  the  labeling  of  OTC 
drug  products.  The  regulation  is 
codified  at  §  201.66  {21  CFR  201.66).  It 
is  intended  to  standardize  labeling  for 
all  OTC  drug  products  so  consiuners  can 


easily  read  and  understand  OTC  drug 
product  labeling  and  use  these  products 
safely  and  effectively.  The  regulation 
requires  manufacturers  to  present  OTC 
drug  product  labeling  information  in  a 
prescribed  order  and  format.  This  new 
format  will  require  revision  of  all 
existing  labeling. 

Following  issuance  of  the  final 
regulation,  the  agency  received  several 
inquiries  from  manufacturers  of  generic 
OTC  drug  products  seeking  guidance  on 
whether  they  should  convert  products 
to  the  new  labeling  format  before  the 
manufacturers  of  the  applicable 
iimovator  (or  RLD)  products  revise  their 
labeling.  To  address  those  inquiries,  in 
the  Federal  Register  of  February  22, 
2001  (66  FR  11174),  FDA  published  a 
notice  announcing  the  availability  of  a 
draft  guidance  entitled  "Labeling  Over- 
the-Counter  Human  Drug  Products; 
Updating  Labeling  in  ANDAs,"  which 
included  draft  recommendations  about 
how  manufacturers  of  OTC  drug 
products  marketed  under  ANDAs  and 
manufacturers  of  the  RLD  products 
could  implement  the  agency's  new 
regulations  for  the  labeling  of  OTC  drug 
products.  The  draft  guidance  contained 
a  series  of  labeling  examples  that 
manufacturers  could  use  when  revising 
their  product  labeling  to  the  new  format. 
The  notice  invited  interested  persons  to 
submit  comments  on  the  draft  guidance 
by  April  23,  2001. 

FDA  received  several  comments 
regarding  the  February  22,  2001,  draft 
guidance  and,  in  response,  the  agency 
has  made  some  clarifying  changes  in  the 
final  version  of  the  guidance. 
Specifically,  the  agency  is  providing 
guidance  on  its  general  implementation 
expectations,  the  use  of  agency 
recommended  labeling  examples 
(manufacturers  of  RLDs  who  use  these 
do  not  need  agency  preapproval), 
submission  of  new  labeling  in  an  annual 
report  or  preapproval  supplement,  and 
deferral  requests.  The  agency  is  also 
announcing  that  it  intends  to  exercise 
its  enforcement  discretion  by  giving 
manufacturers  of  generic  OTC  drug 
products  a  grace  period  to  comply  with 
the  new  format  requirements  of 
§  201.66.  This  grace  period  commenced 
on  May  16,  2002,  for  most  OTC  ANDAs 
and  shall  continue  until  the  agency 
posts  on  the  Internet  the  approved, 
updated  labeling  for  an  ANDA  holder's 
applicable  RLD.  At  that  time,  the  ANDA 
holder  should  revise  its  labeling.  (See 
the  agency's  May  2000  guidance  for 
industry  entitled  "Revising  ANDA 
Labeling  Following  Revision  of  the  RLD 
Labeling.") 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 


The  guidance  represents  the  agency's 
current  thinking  on  updating  labeling  in 
ANDAs  consistent  with  the  new 
standardized  labeling  content  and 
format  required  for  OTC  drug  products 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  an  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

II.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (see  ADDRESSES). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
mav  obtain  the  document  at  http:// 
www.fda.gov/cder/guidance/index.htm 
and  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  October  10.  2002. 
Margaret  M,  Dotzel. 
Associatf  Commissioner  for  Policy. 
IFR  Doc.  02-26622  Filed  10-17-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Health  Professions  and  Nurse 
Education  Special  Emphasis  Panel; 
Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2],  notice 
is  hereby  given  of  the  following  Health 
Professions  and  Nurse  Education 
Special  Emphasis  Panel  meetings.  Part 
of  the  meeting  will  be  open  to  the 
public.  The  rest  of  the  meeting  will  be 
closed  to  the  public.  The  closing  is  in 
accordance  with  the  provision  set  forth 
in  section  552(b)(c)(6),  Title  5  U.S.C, 
and  the  Determination  by  the  Associate 
Administrator  for  Management  and 
Program  Support.  Health  Resources  and 
Services  Administration,  pursuant  to 
Public  Law  92-463. 

Name:  Dental  Public  Health. 
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Dale  and  Time:  November  18-21.  2002. 

Place  Hilton  Silver  Spring.  8727  Colesviile 
Road.  Silver  Spring.  MD  20910 

Open  on,  November  18.  2002.  8dm  lo  U) 
a.m. 

Closed  on:  .NDvember  18.  2002.  10  a.m.  to 
6  p.m..  November  1»-21.  2002.  8  a.m.  to  b 
p.m. 

\nme  Residenry  Training  in  Primary  Care. 

Date  and  Time  Dei  ember  2-.i.  2002. 

Plai  e  Hilton  Silver  Spring.  8727  Colesville 
Road.  Sliver  Spring.  MD  20110 

Open  on:  December  2,  2002,  8  a.m.  lo  10 
a.m 

Closed  on:  December  2,  2002.  10  a.m.  to  fi 
p  m  .  Det  ember  1-5.  2002.  8  am   to  6  p  ni 

Same  ResidefU :>  Training  in  Primary  (iare 

Date  and  Time:  December  9-12,  2002 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road,  Silver  Spring.  .VID  20910. 

Open  on:  December  9.  2002.  8  a.m   lo  10 
a.m. 

Closed  on:  December  9.  2002,  10  a  m.  to  b 
p.m..  December  10-12.  2002.  8  a.m.  to  b  p.m 

Mame:  Residency  Training  in  General  and 
Pediatric  Dentistry. 

Date  and  r/me.' December  16-19.  2002. 

Pla(  e:  Hilton  Silver  Spring.  8727  Colesville 
Road.  Silver  Spring.  MD  209 ill 

Open  on:  December  lb.  2002.  8  a.m.  to  111 
a.m. 

Closed  on:  December  16.  2002,  10  a.m.  to 
6  p.m..  December  17-19.  2002,  8  a.m  to  6 
p.m. 

Mame:  Predoctoral  Training  in  Primary 
Care. 

Date  and  Time:  January  13-16.  2003. 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road.  Silver  Spring.  MD  20910. 

Open  on:  lanuary  13.  200.3.  8  a.m.  to  10 
a.m. 

Closed  an   January  1  3.  2003.  10  a.m.  to  6 
p.m  .  January  14-lb.  2003.  8  a.m.  to  b  p.m 

Same  Faculty  Development  Training  in 
Primary  (^re 

Date  and  Time  lanuary  21-24.  2003. 

Place  Hilton  Silver  Spring.  8727  Colesville 
Road.  Silver  Spring.  MD  20910 

Open  nn   lanuary  J  1    J003.  8  a.m.  lo  10 
am 

Closed  on:  January  21.  2003.  10  a.m.  to  6 
p  m  .  lanuary  22'24.  2003.  8  a.m.  to  6  p.m. 

Same:  Physician  Assistant  Training  in 
Primary  Care 

Date  and  Time   lanuary  27-30.  2003. 

Place  Hilton  Silver  Spring  8727  Colesville 
Road.  Silver  Spring,  ,MD  20910. 

Open  on:  January  27,  2003.  8  a.m.  lo  10 
a.m. 

Closed  on:  lanuary  27.  2003.  10  a.m.  lo  6 
p  m  .  lanuarv  28-30.  2003.  8  am   In  6  p  ni 

Same  Nursing  Workforce  Diversity 

Date  and  Time  February  .i-fi.  2003 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road.  Silver  Spring.  MD  20910 

Open  on  February  3.  2003.  8  ,i  m  to  10 
am. 

Closed  on   February  .i.  2003.  10  am   to  b 
p  m..  February  4-b.  2003,  8  am   to  6  p  ni. 

Same  Model  State-Supported  .'\rea  Health 
Education  Centers 

Date  and  Time  February  10-13,  2003 

Place  Hilton  Silver  Spring.  8727  Colesville 
Road.  Silver  Spring.  MD  20910 


Open  o.'i   February  10.  2003.  8  am   to  U) 
a.m. 

Closed  on   Febru.iry  10.  2003.  10  a.m.  to  6 
p.m..  February  1 1-13.  2003.  8  a.m.  lo  6  p.m 

Same  Basic:/(^.ore  .•Nrea  Health  Kducalion 
Cienlers 

Date  and  Time  February  10-13.  2003. 

Place  Hilton  Silver  Spring.  8727  Colesville 
Road,  Silver  Spring.  MD  20910. 

Open  nn   February  10.  2003.  8  am   to  10 
a.m. 

Closed  on:  February  10.  2003.  10  am  lo  6 
p  m  .  Febmarv  11-13.  2003.  8  a.m.  to  6  p.m. 

Same  Ceriatrit:  Fa(  iiltv  Fellowships. 

Dale  and  Time:  February  10-13.  2003. 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road,  Silver  Spring.  MD  20910. 

Open  on   February  10.  2003.  8  a.m.  to  10 
a.m. 

Closed  on   February  lU.  2003.  10  a.m.  to  b 
p.m  .  February  11-13.  2003.  H  a.m.  to  6  p.m. 

Same  Academic  .•XdministrHtive  I 'nits  in 
Primary  Care. 

Date  and  Time:  February  24-27.  2003 

Place:  Hilton  Silver  Spring.  8727  CJolesville 
Koad.  Silver  Spring.  MD  20910. 

Open  on   February  24.  2003.  8  am.  to  10 
a.m. 

Closed  on:  February  24.  2002.  10  am  to  b 
p.m..  February  2,"i-27.  2003.  8  a.m.  to  b  p.m 

\anii-  (juentin  N,  Burdick  Program  tor 
Rural  Interdisciplinary  Training. 

Date  and  Time:  February  24-28.  2003. 

Place  Hilton  Silver  Spring.  8727  Colesville 
Road,  Silver  Spring.  MD  20910 

Open  on   Fehru.irv  24.  2003.  8  a.m.  to  10 
a.m. 

Closed  on:  February  24.  2003.  10  a.m.  to  b 
p.m..  February  25-28,  2003.  8  a.m.  to  6  p.m. 

Name:  Advanced  Education  Nursing. 

Date  and  Time:  Mar(  h  3-6.  2003. 

Place  Hilton  Silver  Spring.  8727  Colesville 
Road,  Silver  Spring.  MD  20910 

Open  on   Man  b  3.  2003.  8  am.  lo  10  am 

Closed  on  March  3.  2003.  10  am,  to  ti 
p.m..  March  4-6.  2003.  8  a.m.  to  b  p  m. 

Same  Regional  Workforce  Centers. 

Date  and  Tune:  .March  3-6.  2003. 

Plai  e  Hilton  Silver  Spring.  8727  Colesville 
Road.  Silver  Spring.  MD  20910, 

Open  on  Mar(  h  3.  2003.  8  a.m.  lo  10  a.m. 

Closed  on  Man.h  3.  2003.  10  a.m.  to  6 
p.m..  March  4-6.  2003,  8  a.m.  to  6  p.m. 

Same  Advanced  Education  Nursing. 

Date  and  Time.  March  10-13.  2003. 

Pla<  e  Hilton  Silver  Spring.  8727  Colesville 
Road.  Sliver  S(iring.  MD  20910. 

Open  on   Man  h  10.  2003.  8  a.m.  to  10  a.m 

Closed  on  March  10.  2003.  10  a.m.  to  6 
p.m..  March  11-13.  2003.  8  a.m.  to  6  p.m. 

Same:  Basic  Nurse  Education  and  Practice 
(Irants  Program.  Peer  Review  Group  I. 

Date  and  Tune  March  17-20.  2003. 

Pla>>'  Hilton  Silver  Spring,  8727  Colesville 
Road.  Silver  Spring,  MD  20910 

Open  on  March  17,  2003.  8  a.m.  to  10  a.m. 

Closed  on  March  17.  2003.  10  a.m.  lo  b 
p.m  .  March  18-20.  2003,  8  a.m.  to  6  p.m 

.Vome  (^riatric  Education  Centers. 

Date  and  Time:  March  24-27.  2003, 

Place  Hilton  Silver  Spring.  8727  Colesville 
Road,  Sliver  Spring.  MD  20910. 

Open  on  March  24.  2003.  8  a.m.  lo  10  a.m. 

Closed  on  March  24,  2003,  10  a.m.  to  6 
p  m..  March  25-27.  2003.  8  am,  to  6  p,m 


Same:  Basic  Nurse  Education  and  Practice 
(irants  Program,  Peer  Review  Group  II. 

Dale  and  Time:  March  31-April  3,  2003. 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road.  Silver  Spring,  MD  20910. 

Open  on:  March  31.  2003.  8  a.m.  to  10  a.m. 

Closed  on:  March  31.  2003,  10  a.m.  to  6 
p.m..  April  1-3.  2003,  8  a.m.  to  6  p.m. 

Same:  Allied  Health  Projects. 

Date  and  Time:  April  7-11.  2003. 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road  .^venue,  Silver  Spring.  MD  20910. 

Open  on:  April  7.  2003.  8  a.m.  lo  10  a.m. 

Closed  on:  April  7,  2003.  10  a.m.  to  6  p.m., 
April  8-11.  2002.  8  a.m.  to  6  p.m. 

Same:  Centers  of  Excellence. 

Date  and  Time:  April  7-11,  2003. 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road  Avenue.  Silver  Spring.  MD  20910. 

Open  on:  April  7,  2003.  8  a.m.  to  10  a.m. 

Closed  on:  April  7,  2003.  10  a.m.  to  6  p.m.. 
April  8-11.  2002.  8  a.m.  lo  6  p.m. 

Same:  Health  Careers  Opportunity 
I'rogram  Peer  Review  (Jroup. 

Date  and  Time:  May  5-9.  2003. 

Place:  Hilton  Silver  Spring,  8727  Colesville 
Road.  Silver  Spring.  MD  20910. 

Open  on:  May  5.  2003.  8  a.m.  to  10  a.m. 

Closed  on:  May  5.  2003.  10  a.m.  to  6  p.m.. 
.May  6-9.  2003.  8  a.m.  to  6  p.m. 

Name:  Geriatric  Academic  Career  Awards. 

Date  and  Time:  May  12-15.  2003. 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road.  Silver  Spring.  MD  20910. 

Openon:\\a\  12.  2003.8  a.m.  to  10  a.m. 

Closed  on:  May  12.  2003,  10  a.m.  to  b  p.m.. 
May  13-15.  2003.  8  a.m.  to  6  p.m. 

Name:  Public  Health  Training  Centers. 

Dote  and  Time:  May  19-22.  2003. 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road.  Silver  Spring.  MD  20910. 

Open  on:  May  19,  2003.  8  a.m.  to  10  a.m. 

Closed  on:  May  19.  2003.  10  a.m.  lo  6  p.m.. 
May  20-22.  200,3.  8  a.m.  to  b  p.m. 

Same:  Chiropractic  Demonstration  Project. 

Date  and  Time:  lune  9-12.  2003. 

Place  Hilton  Silver  Spring,  8727  Colesville 
Road.  Silver  Spring,  MD  20910. 

Open  on:  lune  9.  2003.  8  a.m.  to  10  a.m. 

Closed  on:  |une  9,  2003,  10  a.m.  to  6  p.m.. 
lune  10-12.  2003,  8  a.m.  to  6  p.m. 

Purpose:  The  Health  Professions  and  Nurse 
Education  Special  Emphasis  Panel  shall 
advise  the  Associate  Administrator  for  Health 
Professions  on  the  technical  merit  of  grants 
to  improve  the  training,  distribution, 
utilization,  and  quality  of  personnel  required 
to  staff  the  Nation's  health  care  delivery 
system. 

Agenda:  The  open  portion  of  each  meeting 
from  8  a.m.  lo  approximately  10  a.m.  will 
cover  introductions,  opening  remarks, 
housekeeping  details,  and  an  orientation  to 
the  review  process.  The  meetings  will  be 
closed  at  approximately  10:00  a.m.  on  the 
first  day  of  each  meeting  until  adjournment 
for  the  review  of  grant  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

For  Further  Information  Contact:  Anyone 
wishing  to  obtain  a  roster  of  members  or 
other  relevant  information  should  write  or 
contact  Ms.  Wilma  lohnson,  Acting  Deputy 
Director.  Office  of  Peer  Review,  Bureau  of 
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Health  Professions,  Parklawn  Building.  Room 
8C-23,  5600  Fishers  Lane.  Rockville, 
Maryland  20857.  telephone  301-443-6339. 

Dated:  October  11.  2002. 
)ane  M.  Harrison, 

Director.  Division  of  Policy  Review  and 

Coordination. 

|FR  Doc.  02-26623  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4165-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-60] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  Survey 
of  ftelghlx>rtiood  Networks  Centers 
Directors 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  DueVate:  November 
18,  2002. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  and  should  be  sent  to: 
Lauren  Wittenberg,  OMB  Desk  Officer. 
Office  of  Management  and  Budget. 
Room  10235,  New  Executive  Office 
Building,  Washington.  DC  20503;  Fax 
number  (202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins.  Reports  Management 
Officer.  QDAM.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  Southwest,  Washington,  DC 
20410:  e-mail  Wavne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below, lo  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 


information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  suhmission.s  will 
be  required;  (8)  an  estimate  of  the  tntal 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of 
Neighborhood  Networks  (Centers 
Directors. 

OMB  Approval  Number:  2502-XXXX. 

Form  Sumbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  I  'se-  .\ 
Survey  of  Neighborhood  Networks 
Centers  will  identify'  successful  program 
areas,  and  target  specific  areas  for 
improvement. 

Respondents:  Business  or  other  for- 
profit,  not-for  profit  institutions. 

Frequencv  of  Submission:  Annually. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 

hours 


Reporting  Burden 


800 


0.9 


733 


Total  Estimated  Burden  Hours:  733. 
Status:  New  collection. 

Authority;  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  October  10,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer. 

|FR  Doc.  02-26485  Filed  10-17-02;  8:45  am] 

BILLING  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

[Docket  No.  FR-4730-N^2l 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 


surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.  Washington.  DC 
20410:  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
a  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 


its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories;  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categori(!S  have  been 
reviewed  bv  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  hs  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
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frnni  (h^'  liatf  of  this  Notice.  Where 
propt^rtN  IS  (lt's(  ribcd  as  for  "itff-site  use 
onlv'  rocipipnts  of  the  proptTtv  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  e.xpense. 
Homeless  assistance  providers 
interested  in  anv  surh  propfrtv  should 
send  d  written  e.xpression  ot  interest  to 
HHS,  addressed  to  Brian  Rooney. 
Divisitin  of  Propertv  Management. 
Program  Support  Center.  HHS,  room 
5B— 41.  5600  Fishers  Lane.  Koc  kville. 
MD  20857;  (301)  44J-22b5.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instrucrtions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable  /unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
propertv  will  not  be  available. 

Properties  listed  a  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  Notice 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  [ohnston  at  the 
address  listed  at  the  beginning  of  this 
Notice,  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  GSA;  Mr,  Brian  K. 
Polly,  Assistant  Commissioner.  General 
Services  Administration.  Office  of 
Property  Disposal.  18th  and  F  Streets. 
NW..  Washington.  DC  20405;  (202)  501- 


0052;  NAVY;  Mr  f  :harles  C,  Cocks. 
Dire(  tor,  Drpartment  of  the  Navv,  Real 
Estate  PoIk  V  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navv  Yard,  1J22  Patterson  Ave..  SE.. 
Suite  1000.  Washington,  DC  20374- 
^()ti5,  (202)  H85-42()0;  (These  are  not 
toll-free  numbers). 

Dated  October  10,  2002. 

|()hn  I),  (iarrity. 

Dim  tor.  (  Hfiif  i>fSprrial  SWds  Assistanir 
Programs. 

Suitable/.\vailable  Properties 

Buildings  Iby  State) 

.Arkansas 

lamoslfiwn  .XiUf-miti  TowtT  .Site. 

I.inu'sldvvii  (.'.ir.  Indcpt'ildt'lice  .-XK  7250- 

[..iiulholiiiiig  .XgeiK.v;  (iS,\. 

Properly  Niimbt^r:  .54200240001. 

Status:  Surplus. 

Commt-nt   Radio  repealer  tower  on  I.O.t 

al.^e^,  subject  to  (jxisting  (iaseinents. 
C;SA  Number:  7-D-.-\R-0,5f.2. 

Ash  Flat  Comm.  Site. 

Gillette  Co:  AK  720.i.S- 

Landholding  .-\gencv:  GSA. 

Propt^rtv  Nunibttr:  54200240002. 

Status:  Surplus 

Cnmnu'nt:  Radio  re[)i'ali'r  towHr  on  2.06 

rii  rt'>.  subiect  to  existing  easBinents, 
GSA  Number:  7-D-AR-0,=ifi.T. 

M.irvl.ind 

'1  Housing  Units, 
li.S.  Naval  St.itinii 

Annapolis  Gil   Anne  Arundel  MU214()2- 
l.andhdldmg  .-Xgencv:  Navy. 
Properix  Number:  7720024000."). 
Status:  Excess, 

('oinmi'nt:  Si/t>  \aries,  brick  veneer  wood 
trdiiif  on  slab,  off-site  use  only. 

New  >  ork 

.■\rnu  Ri-scrvt' Onler. 

2U")  Oak  Stri'fl. 

H.itdMaGo:  NY  14020- 

l.<indhol(iing  .Ageiu  \  :  GS.-\ 

I'ropertv  Number:  54200240004. 

Status:  Excess. 

tiomment:  9595  s(|.  tl  .  presence  of  asbestos/ 

lead  [)aint,  most  recent  use — admin/ 

storage,  [)ro\imit\  of  wetlands. 
(;SA  Number:  1-13-NY-890. 

Fed    Bldg.  #2 

h5()  third  .Ave. 

HrookUn  Go:  NY  11232- 

l..iiidholding  .Agency:  GSA. 

I'ropertv  Number:  54200240005. 

Status:  .Surplus. 

CiommenI:  140,000  sq   tt  .  needs  major  rehab, 
presence  ot  asbestos,  historic  propertw 
heavy  industrial  area,  presence  of 
hazardous  materials  and  toxic  releases, 
abutting  Federal  prison. 

(iSA  Number:  l-(.^NY-OH72 

SuitableAInavailable  Properties 

Buildings  (b\  State! 

Tennes-see 

(iourthouse/Fed.  Bldg. 
101  \V  Summer  Street. 
(Ireeneville  Go:  Greene  TN  37743- 


Landholding  .Ageiu  v:  (JS.A. 

I'ropertv  Number:  54200210027. 

Status:  Excess. 

Comment:  17,241  sq.  ft.  office  bldg.  w/25 
parking  spai:es,  presence  ol  asbestos, 
'>ubie(.l  to  Historic.  Prijservalion  Covenants, 
published  in  errt)r  on  9/13/02  as  available, 

G.SA  Number:  4-(;-I'N-()652. 

Virginia 

Federal  Buikling. 

142f)  N.  .Augusta  St. 

Stauulon  Go:  Augusta  VA  24401-2401. 

Landholding  .Agency:  GS.A. 

I'ropertv  Number:  54200210022. 

Status:  Surplus. 

Gommerit:  4084  s(].  ft.  ofHce  building, 

published  in  error  on  9/13/02  as  available. 
GSA  Number:  4-G-VA-0728. 

Land  Iby  State) 

North  C^arolina 

4.939  acres. 

Slaton  Road. 

Greenville  C^o:  Pitt  ,NG. 

Landholding  .\gen(\:  GS.A. 

['roperty  Number:  54200210002. 

Status:  Surplus. 

Clomment:  Undeveloped  land,  |uihlished  in 

error  on  9/13/02  as  available, 
GSA  Number:  4-D-NG-73H. 

Unsuitable  Properties 

Buildings  Iby  State) 

("alitornia 

Bldg.  02r)0fi. 

Naval  ,Air  Weapons  .Station, 
China  Lake  Go:  GA  9353,5-f)100. 
Landholding  .Agency:  Navy. 
Property  Number:  77200240001 
Status:  Excess. 

Reasons:  Secured  .Area,  Extensive 
deterioration, 

Florida 

Bldg.  148, 
Naval  .Air  Station, 
lacksonville  Go:  Duval  FL  32212- 
Landholding  .'Agency:  Navy. 
Property  Number:  77200240002. 
Status:  Unutilized. 
Reasons:  Secured  .Area,  Extensive 
deterioration. 

Bldg.  161. 
Naval  Air  Station, 
lacksonville  Go;  Duval  FL  32212- 
Landholding  Agency:  Navy. 
Property  .Number:  77200240003. 
Status:  Unutilized. 
Reasons:  Secured  .Area,  Extensive 
deterioration. 

Bldg.  944, 
Naval  Air  Station, 
lacksonville  Go:  Duval  FL  32212- 
Landholding  Agency:  Navy. 
Property  Number:  77200240004. 
Status:  Unutilized. 
Reasons:  Secured  .Area,  Extensive 
deterioration, 

Virginia 

30  Housing  L'nits. 
Marine  Corps  Base, 
Quantico  Co:  VA  22134- 
Landholding  Agency:  .Navy. 
Properly  Number:  77200240006. 


Federal  Register / Vol.  67,  No.  202 /Friday,  October  18,  2002 /Notices 


64407 


Status:  Excess. 

Reason:  Extensive  deterioration. 

Bldgs.  3028,  3037. 

Marine  Corps  Base. 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy. 

Property  Number:  77200240007. 

Status:  Excess. 

Reason:  Extensive  deterioration. 

Bldgs.  3035,  3040,  3205. 
Marine  Corps  Base. 
Quantico  Co:  VA  22134- 
Landholding  Agency:  Navy. 
Property  Number:  77200240008. 
Status:  Excess. 
Reason:  Extensive  deterioration. 

Bldg.  60. 

Naval  Surface  Warfare  Center. 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy. 

Property  Number:  77200240009. 

Status:  Unutilized. 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration. 

Bldg.  1216. 

Naval  Surface  Warfare  Center. 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy. 

Property  Number:  77200240010. 

Status:  Unutilized. 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration. 

Bldg.  1354. 

Naval  Surface  Warfare  Center. 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy. 

Property  Number:  77200240011. 

Status:  Unutilized. 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area, 

Extensive  deterioration. 

Land  (by  State) 

Arkansas 

Recreation  Area. 

Sandy  Beach. 

Camden  Co:  Ouachita  AR  71 701- 

Landholding  Agency:  GSA. 

Property  Number:  54200240003. 

Status:  Surplus. 

Reason:  Flood  way. 

GSA  Number:  7-D-AR-0566. 

[FR  Doc.  02-26344  Filed  10-16-02;  8:45  am] 
BILLING  CODE  4210-2»-«l 


DEPARTMENT  OF  THE  IffTERIOR 

Fish  and  Wildlife  Service 

Information  Quality  Guidelines 
Pursuant  to  Section  515  of  tlie 
Treasury  and  Gerteral  Government 
Appropriations  Act  for  Fiacai  Year 
2001 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  a  notice  published  by  the 
Office  of  Management  and  Budget 


(OMB)  in  the  Federal  Register  directed 
Federal  agencies  to  issue  and  implement 
guidelines  to  ensure  and  maximize  the 
quality,  objectivity,  utility,  and  integrity 
of  Government  information 
disseminated  to  the  public.  We,  the  U.S. 
Fish  and  Wildlife  Service  (FWS),  are 
issuing  these  final  Information  Quality 
Guidelines  to  comply  with  the  OMB 
requirement. 

DATES:  These  guidelines  are  effective 
October  1,2002. 

ADDRESSES:  To  obtain  a  copy  of  the  Fish 
and  Wildlife  Service  Quality  Guidelines 
please  contact  the  Science  Advisor,  U.S. 
Fish  and  Wildlife  Service,  Office  of  the 
Assistant  Director — External  Affairs, 
1849  C  Streets,  NW.,  Mail  Stop  301, 
Washington,  DC  20240-0001,  or  by 
calling  (202)  208-6541,  or  via  e-mail  to 
scienceadvisoi^fws.gov.  In  addition, 
these  guidelines  are  available  on  the 
Service  website  [wwTwfws.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Science  Advisor,  (202)  208-6541. 

SUPPLEMENTARY  INFORMATION:  A  notice 
published  by  the  Office  of  Management 
and  Budget  (OMB)  in  the  Federal 
Register,  dated  January  3,  2002  (67  FR 
369),  and  re-issued  February  22,  2002 
(67  FR  8451),  directed  Federal  agencies 
to  issue  and  implement  guidelines  to 
ensure  and  maximize  the  quality, 
objectivity,  utility,  and  integrity  of 
Government  information  disseminated 
to  the  public.  On  May  24,  2002,  the 
Department  of  the  Interior  published  a 
Federal  Register  notice  providing  the 
web  site  where  the  proposed 
Departmental  Information  Quality 
Guidelines  may  be  reviewed.  On  August 
5,  2002,  the  Department  of  the  Interior 
published  a  Notice  of  Availability  in  the 
Federal  Register  of  the  proposed  bureau 
specific  information  quality  guidelines 
for  public  comment.  Comments  were 
received  from  a  variety  of  sources  and 
were  considered  in  the  preparation  of 
this  guidance.  We  are  issuing  these  final 
Information  Quality  Guidelines  in  order 
to  comply  with  Section  515  and  the 
OMB  direction. 

FWS,  which  includes  Headquarters 
and  7  Regional  Offices,  disseminates  a 
wide  variety  of  information  to  the 
public  regarding  the  nation's  fish  and 
wildlife  resources,  habitat  conservation 
and  endangered  species  programs.  The 
disseminated  information  includes 
organizational  and  management 
information,  programs  and  services 
products,  research  and  statistical 
reports,  policy  and  regulatory 
information,  and  general  reference 
material. 


Dated:  October  4.  2002. 
Marshall  P.  }ones,  ]r., 

Deputy  Director. 

|FR  Doc.  02-26484  Filed  10-1 7-02:  8:45  ami 

BILUNG  CODE  4310-5S-M 

DEPARTH^ENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-921-02-1320-EL-P;  NDM  91647] 

Notice  of  Competatlve  Coal  Lease 
Offering  by  Sealed  Bid— NDM  91647— 
The  Fallcirk  Mining  Company 

AGENCY:  Bureau  of  Land  Management, 
Montana  State  Office,  Interior. 
ACTION:  Notice  of  Competitive  Coal 
Lease  Offering  by  Sealed  Bid — NDM 
91647. 


SUMMARY:  Notice  is  hereby  given  that 
the  coal  resources  in  the  lands  described 
below  in  McLean  County.  North  Dakota, 
will  be  offered  for  competitive  lease  by 
sealed  bid.  This  offering  is  being  made 
as  a  result  of  an  application  filed  by  The 
Falkirk  Mining  Company,  in  accordance 
with  the  provisions  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (41 
Stat.  437;  30  U,S,C,  181  et  seq.) 

The  lease  sale  will  be  held  at  1  p,m,. 
Tuesday,  December  10.  2002.  in  the 
Montana  State  Office  Side  B  Main 
Conference  Room,  at  the  Bureau  of  Land 
Management,  5001  Southgate  Drive. 
Billings,  Montana  59101.  Bids  for  the 
tract  will  be  in  the  form  of  sealed  bids. 
Sealed  bids  clearly  marked  "Sealed  Bid 
for  NDM  91647  Coal  Sale— Not  to  be 
opened  before  1  p,m,,  Tuesday. 
December  10,  2002"  must  be  submitted 
on  or  before  12  noon,  December  10. 
2002.  to  the  cashier.  Bureau  of  Land 
Management,  Montana  State  Office. 
5001  Southgate  Drive,  Post  Office  Box 
36800,  Billings,  Montana  59107-6800, 

An  Environmental  Assessment  of  the 
proposed  coal  development  and  related 
requirements  for  consultation,  public 
involvement,  and  hearings  have  been 
completed  in  accordance  with  43  CFR 
3425.  The  resuUs  of  these  activities  were 
a  finding  of  no  significant 
environmental  impact.  The  coal 
resource  to  be  offered  consists  of  all 
recoverable  reserves  in  the  following- 
described  lands: 

T.146N..R.82W..5th  P.M. 

Sec.  34:  NW'ASWV*. 

Containing  40.00  acres,  McLean  County, 
North  Dakota. 

SUPPLEMENTARY  INFORMATION:  The  tract 
will  be  leased  to  the  qualified  bidder  of 
the  highest  cash  amount  provided  that 
the  high  bid  meets  the  fair  market  value 
of  the  coal  resource.  The  minimum  bid 
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for  the  tract  is  Si 00  per  acre,  or  fraction 
thereof  No  bid  that  is  less  than  SI 00  per 
acre,  or  fraction  thereof,  will  be 
considered.  The  bids  should  be  sent  by 
certified  mdil.  return  receipt  requesteil. 
or  be  hand-delivered.  The  cashier  will 
issue  a  receipt  for  each  hand-delivered 
bid.  Bids  received  after  12  noon. 
Tuesday.  December  10.  2002.  will  not  be 
considered.  The  minimum  bid  is  not 
intended  to  represent  fair  market  value. 
The  fair  market  value  will  be 
determined  by  the  authorized  officer 
after  the  sale. 

If  identical  high  bids  are  received,  the 
tying  high  bidders  will  be  requested  to 
submit  follow-up  sealed  bids  until  a 
high  bid  is  received.  All  tie-breaking 
sealed-bids  must  be  submitted  within  15 
minutes  following  the  Sale  Official's 
announcement  at  the  sale  that  identical 
high  bids  have  been  received. 

A  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  S3  per  acre,  or  fraction 
thereof:  and  a  royalty  payable  to  the 
United  States  of  12.5  percent  of  the 
value  of  coal  mined  by  surface  methods 
and  8.0  percent  of  the  value  of  coal 
mined  by  underground  methods.  The 
value  of  the  coal  shall  be  determined  in 
accordance  with  30  CFR  206.250. 

Bidding  instructions  for  the  tract 
offered  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  included  in 
the  Detailed  Statement  of  Lease  Sale 
Copies  of  the  statement  and  the 
proposed  coal  lease  are  available  at  the 
Montana  State  Office.  Casefile  NDM 
91647  is  also  available  for  public 
inspection  at  the  Montana  State  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Schaff.  Land  Law  Examiner,  or 
Rebecca  Good.  Coal  Coordinator,  at 
(406) 896-5060  or  (406) 896-5080. 
respectively 

Dated:  September  16,  2002. 
Randy  D.  Heuscher. 
Chif't.  Bran<  h  of  Solid  Minerals. 
IFR  Dot .  02-26,552  Filed  10-17-02;  8:45  ami 

BILLING  CODE  4310-S$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[C  A-«70-02-1 61  o-jp-oe4e] 

Notice  of  Availability  of  a  Draft 
Amendment  and  Associated 
Environmental  Assessment  to  the 
California  Desert  Conservation  Area 
Plan  for  Off-Road  Vehicle  Trail  (Route 
of  Travel)  Designations  in  the  Western 
Colorado  Desert  (WECO)  Portion  of 
Imperial  County,  CA 

agency:  Department  of  Interior,  Bureau 
of  Land  Management.  California  Desert 
District. 

action:  Notice  of  availability  of  a  draft 
amendment  and  associated 
environmental  assessment  to  the 
California  Desert  Conservation  Area 
Plan  for  off-road  vehicle  trail  (route  of 
travel)  designations  in  the  Western 
Colorado  Desert  (WECO)  portion  of 
Imperial  County,  California. 


DATES:  Written  comments  on  the  Draft 
Amendment  and  the  Environmental 
Assessment  will  be  accepted  if 
postmarked  within  45  calendar  days 
from  the  date  this  Notice  of  Availability 
is  published  in  the  Federal  Register  by 
the  Bureau  of  Land  Management. 
Instructions  for  submitting  comments 
are  included  below  under  Supplemental 
Information. 

SUMMARY:  The  draft  plan  amendment 
will  establish  or  revise  designations  of 
trails  (routes  of  travel)  for  off-road 
vehicles  in  accordance  with  Part  43 
Code  of  Federal  Regulations  Subpart 
8342  Trails  (routes  of  travel)  for 
inclusion  in  the  State  of  California's 
Discovery  Trail  System  and  the  route  to 
be  used  as  a  segment  of  the  Juan 
Bautista  de  Anza  National  Historic  Trail 
within  the  Western  Colorado  Desert 
(WECO)  project  area  will  be  identified. 
The  proposals  will  pertain  to  public 
lands  addressed  by  the  California  Desert 
Conservation  Area  Plan  in  the  WECO 
portion  of  Imperial  County  that  lie  west 
of  the  Union  Pacific  Railroad  and  the 
Chocolate  Mountain  Gunnery  Range 
(excluding  the  Imperial  Sand  Dunes  and 
the  western  portion  of  the  California 
Desert  Conservation  Area  in  San  Diego 
County.  California). 

ADDRESSES:  Copies  of  the  document  are 
being  mailed  to  those  who  requested  it. 
The  document  is  available  for  review  on 
line  at  http://i\-w'v\-. ca.blm.gov/elcentro 
and  is  also  available  in  a  hard  copy  or 
a  CD  rom  format  at  the  following 
addresses  and  telephone  numbers: 
Bureau  of  Land  Management,  El  Centro 
Field  Office,  1661  South  4th  Street,  El 
Centro,  CA  92243,  (760)  337-4400. 


FOR  FURTHER  INFORMATION:  Arnold 
Schoeck.  Bureau  of  Land  Management, 
1661  South  4th  Street,  El  Centro,  CA 
92243; (760)  337-4441. 

SUPPLEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  published 
in  the  Federal  Register  on  March  25. 
2002,  the  Notice  of  Intent  to  prepare  an 
Environmental  Assessment  and  to  make 
a  Plan  Amendment  to  the  California 
Desert  Conservation  Area  Plan  by 
making  off-road  vehicle  trail  (route  of 
travel)  designations  in  the  Western 
Colorado  Desert  portion  of  Imperial 
County.  The  public  scoping  period  for 
the  project  began  March  25,  2002  and 
the  comment  period  until  has  been 
expanded  until  October  7,  2002. 

The  publication  of  the  Environmental 
Assessment  will  start  a  45-day  public 
comment  period  for  the  proposed 
designations  and  alternative  plan 
amendments  described  in  the 
environmental  assessment.  Public 
meetings  and  their  locations  for  the 
public  to  make  comments  at  will  be 
announced  in  the  local  media  and  on 
the  El  Centro  Field  Office's  Web  site 
( h  ttp  ://w\vw.  ca .  him  .gov/elcen  tro] . 

The  public  is  invited  to  submit 
comments  on  the  alternatives  to  the 
plan  amendment  and  the  Environmental 
Assessment.  Written  comments  should 
be  sent  to  the  above  address  and  must 
be  post  marked  by  December  2.  2002.  E- 
mail  comments  may  be  sent  to 
caecweco@ca.bIm.gov  but  must  be 
received  by  the  close  of  business  on 
December  2,  2002.  Delays  caused  by  the 
Internet,  servers,  and  other  related 
computer  problems  will  not  be  cause  for 
a  time  extension. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  El 
Centro  Field  Office  during  normal 
working  hours  (7:45  a.m.  to  4:30  p.m., 
except  holidays),  and  may  be  published 
as  part  of  the  Decision  Record  or  other 
related  documents.  Individuals  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  address  from 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  promptly  at  the 
beginning  of  your  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

After  the  public  comment  period 
ends.  (1)  a  Notice  of  the  Proposed 
Decision,  (2)  the  effective  date  for  the 
proposed  decision,  and  (3)  the 
beginning  of  a  30  day  protest  period  will 
be  published.  The  procedures  for 
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protesting  a  decision  will  be  described 
at  that  time. 

Greg  Thomsen, 

Field  Manager,  El  Centro  Field  Office. 

|FR  Doc.  02-25949  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Extend  Concession 
Contract  for  Services  at  Olympic,  Big 
Bend,  Mammoth  Cave,  and  Isle  Royale 
National  Parks  and  Blue  Ridge 
Parkway 

SUMMARY:  Pursuant  to  the  National  Park 
Service  Concessions  Management 
Improvement  Act  of  1998,  notice  is 
hereby  given  that  the  National  Park 
Service  intends  to  extend  the 
concession  contract  authorizing 
continued  food  and  beverage,  general 
merchandise,  automobile  service, 
transportation,  marina,  gift  shop,  and 
overnight  accommodations  at  Olympic, 
Big  Bend,  Mammoth  Cave,  and  Isle 
Royale  National  Parks  and  Blue  Ridge 
parkway.  The  extension  will  be  for  a 
term  of  not  more  than  3  years.  This 
extension  is  necessary  to  avoid 
interruption  of  public  services  while  the 
National  Park  Service  evaluates  the 
long-term  needs  of  each  park.  This 
extension  will  be  for  a  3-year  period 
beginning  September  21,  2002.  This 
notice  is  pursuant  to  36  CFR  Part  51, 
§  51.24(a). 

SUPPLEMENTARY  INFORMATION:  The 
current  concession  contract  for  these 
parks  expired  on  September  20,  2002. 
This  contract  is  unique  in  that  when  it 
was  executed  in  1982,  all  parks  were 
covered  under  one  authorization.  The 
extension  will  allow  for  individual  park 
contracts  to  be  developed,  a  prospectus 
to  be  released  and  a  new,  long-term 
contract  awarded. 

Information  about  this  notice  can  be 
sought  from:  National  Park  Service, 
Concession  Program  Manager,  1849  C 
Street,  NW.,  (2410),  Washington,  DC 
20240  or  call  202/513-7156. 

Dated:  September  23,  2002. 
Richard  G.  Ring, 

Associate  Director  for  Park  Operations  and 
Education. 
[FR  Doc.  02-26603  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
Bureau  of  l^nd  Management 

[NM-02-930-1 61 0-DS-005G] 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement 

agency:  National  Park  Service,  Bureau 
of  Land  Management,  Department  of  the 
Interior. 

action:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement  (EIS) 
for  El  Camino  Real  de  Tierra  Adentro 
National  Historic  Trail,  and  proposed 
amendments  to  the  Taos,  Mimbres  and 
White  Sands  Resource  Management 
Plans,  New  Mexico. 

SUMMARY:  The  National  Park  Service 
and  the  Bureau  of  Land  Management 
announce  the  availability  of  the  Draft  El 
Camino  Real  de  Tierra  Adentro 
National  Historic  Trail  Comprehensive 
Management  Plan  (CMP)  and 
Environmental  Impact  Statement  {EIS}. 
The  plan  provides  alternative  visions  for 
managing  the  trail  between  El  Paso, 
Texas,  and  San  Juan  Pueblo,  New 
Mexico.  This  plan  also  addresses 
Resource  Management  Plan  (RMP) 
Amendments  to  the  BLM's  Taos,  White 
Sands,  and  Mimbres  RMP's  related  to 
protection  of  scenic  values. 

Added  to  the  National  Trails  System 
in  October  2000,  El  Camino  Real  de 
Tierra  Adentro  (Royal  Road  of  the 
Interior)  National  Historic  Trail  (NHT) 
recognizes  the  primary  route  between 
the  colonial  Spanish  capital  of  Mexico 
City  and  the  Spanish  provincial  capitals 
at  San  Juan  de  Los  Caballeros  (1598- 
1600),  San  Gabriel  (1600-1609)  and 
then  Santa  Fe  (1610-1821).  The  NHT.  as 
designated,  extends  404  miles  from  El 
Paso,  Texas,  to  San  Juan  Pueblo.  New- 
Mexico. 

This  draft  CMP/EIS  focuses  on  the 
NHT's  purpose  and  significance,  issues 
and  concerns  related  to  current 
conditions  along  the  NHT,  resource 
protection,  visitor  experience  and  use, 
and  long-term  administrative  and 
management  objectives.  Elements  of  the 
proposed  plan  have  been  developed  in 
cooperation  with  federal,  state,  and 
local  agencies  as  well  as  nonprofit  and 
non-governmental  organizations — the 
entities  that  will  form  the  core  of 
partnerships  with  the  NHT.  Community 
meetings  were  held  in  Alcalde, 
Espanola,  Santa  Fe,  Albuquerque, 
Socorro,  Truth  or  Consequences, 
Sunland  Park  and  Las  Cruces,  New 
Mexico,  as  well  as  in  El  Paso,  Texas. 
Meetings  were  held  with  several  North 
American  Indian  Pueblos. 


The  plan  provides  a  range  of 
alternatives  for  management  direction 
for  the  NHT.  addressing  management  of 
BLM-administered  lands  within  the  Las 
Cruces.  Socorro.  Albuquerquf?  and- Taos 
Field  Offices  as  well  as  opportunities  on 
other  federal,  tribal,  state,  local  or 
private  lands.  Issues  addressed  in  the 
draft  plan  include  three  statutory 
requirements  (recreation,  interpretation 
and  protection  of  historic  values),  as 
well  as  integration  with  tribal  and 
community  plans,  visitor  services, 
education,  scenic  values  and 
international  interests.  The  following 
alternatives  are  discussed  in  the  draft 
plan: 

Alternative  A — This  is  the  no-action 
alternative,  which  serves  as  the  baseline 
for  evaluating  the  changes  and  impacts 
of  the  other  action  alternatives.  Under 
Alternative  A,  federal  agencies  would 
continue  to  manage  their  lands  (through 
which  the  trail  passes)  based  upon  their 
existing  management  plans.  There 
would  be  no  overall  administration  or 
coordination  of  the  NHT.  There  would 
be  no  effective  coordination  of  the 
activities  of  an  NHT  association,  private 
landowners,  and  federal,  state,  and  local 
agencies.  There  would  be  no  directed 
cooperation  that  would  result  in 
resource  protection.  Current  visitor  and 
recreational  activities  commemorating 
or  interpreting  the  trail  would  continue. 

Alternative  B — Collaborative  efforts 
by  NHT  administration  and  partners 
would  be  directed  toward  the  protection 
of  trail  resources  (historical,  cultural, 
and  natural)  on  both  private  and  public 
land.  Active  stewardship  and 
certification  priorities  would  protect 
threatened  trail  resources,  A 
coordinated  visitor  experience  along  El 
Camino  Real  de  Tierra  Adentro  NHT 
would  be  provided  and  structured  to 
promote  public  understanding  and 
appreciation  of  NHT-related  resources. 
An  auto  tour  routt;  would  be 
established.  Existing  recrf;ational 
opportunities  that  are  not  trail-related, 
but  provided  by  private  landowners  and 
various  agencies  and  organizations 
would  continue. 

Alternative  C  (preferred  alternative! — 
An  ambitious  program  of  resource 
preservation  and  visitor  use  would  be 
implemented  under  this  alternative. 
Trail  administration  and  partners  would 
work  cooperatively  to  provide 
coordinated  programming  and  activities 
that  integrate  themes,  resources,  and 
landscapes  at  certified  sites  on  private 
land  or  protected  sites  on  public  land. 
Resources  that  best  illustrate  the  trail's 
significance  would  be  identified  and 
protected  on  both  public  and  private 
land  (high-potential  sites  and  segments). 
Certification  priorities  would  be  placed 
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upon  sites  and  segments  supporting 
interpretive  and  educational 
programming  and  protecting  significant 
resources.  An  auto  tour  route  would  be 
established.  A  bi-national  approach 
with  Mexico  would  promote  activities 
such  as  interpretation,  events,  and 
signage.  The  BLM's  Taos.  White  Sands 
and  Mimbres  Resource  Management 
Plans  would  be  amended  to  protect 
important  scenic  values. 
DATES:  Comments  must  be  received 
within  90  days  from  the  date  that  the 
Environmental  Protection  Agency 
publishes  a  Notice  of  Availability  and 
Filing  of  the  Draft  EIS  in  the  Federal 
Register. 

ADDRESSES:  National  Park  Service,  Long 
Distance  Trails  Office,  2968  Rodeo  Park 
Drive  West.  Santa  Fe,  New  Mexico; 
Bureau  of  Land  Management  New 
Mexico  State  Office.  1474  Rodeo  Road. 
Santa  Fe,  New  Mexico.  Correspondence 
should  be  addressed  to:  Team  Leaders, 
El  Camino  Real  de  Tierra  Adentro 
National  Historic  Trail,  P.O.  Box  728, 
Santa  Fe,  New  Mexico  87504-0728. 
FOR  FURTHER  INFORMATION  CONTACT: 
Team  Leaders,  Harry  Myers  and  Terry 
Humphrey  at  the  address  listed  above. 
SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  draft 
CMP/EIS  may  be  obtained  from  the 
address/contacts  above.  Copies  are 
available  for  inspection  at  the  Long 
Distance  Trails  Office,  2968  Rodeo  Park 
Drive  West.  Santa  Fe,  .New  Mexico.  The 
document  is  also  readily  available  on 
CD-ROM  in  Adobe  Acrobat  format  that 
can  be  read  by  computer  regardless  of 
operating  system.  Copies  can  be 
requested  from  the  team  leaders  at  the 
address  or  phone  numbers  listed  in  the 
paragraph  above.  This  same  document 
is  available  at  wh-w. elcaminoreal.org.  A 
series  of  public  open  houses  will  be 
held  to  discuss  the  draft  plan  and 
answer  your  questions.  Meetings  will  be 
announced  through  press  releases  and 
the  news  media  at  least  15  days  in 
advance. 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  Team  Leaders.  Harry 
Myers  and  Terry  Humphrey  at:  El 
Camino  Real  de  Tierra  Adentro  National 
Historic  Trail.  P  O.  Box  728,  Santa  Fe, 
New  Mexico  87504-0728.  You  may  also 
comment  via  the  Internet  to 
v^-w\\'. eIcaminoreal.org.  Please  include 
vour  name  and  return  address  in  your 
Internet  message.  If  you  do  not  rec;eive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (505)  988-€717  or 
(505)  751-4718.  Finally,  you  may  hand- 
deliver  comments  to  the  Long  Distance 


Trails  Office.  2968  Rodeo  Park  Drive 
West.  Santa  Fe,  New  Mexico.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondent's,  available  for  public 
review  during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Daleci    lulv  12,  2002. 
Richard  A.  Whitley. 

.Artinii  Still f  [)nvi:tor,  BLM — New  Mexico, 

Oiilahoma.  Texas. 

Karen  P.  Wade. 

Dtn-t  tor.  \PS.  Intermountain  Region. 

IFRDot:.  02-26055  Filed  10-17-02:  8:45  am] 

BILUNG  COOC  431&-S4-P:  4310-70-P 


DEPARTMENT  OF  THE  ItfTERIOR 

National  Park  Service 

Jean  L^fitte  Nationai  Historical  Park 
and  Preserve;  Notkre  of  Task  Force 
IMeeting 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.l.  section 
10(a)(2),  that  a  meeting  of  the  Chalmette 
Battlefield  Task  Force  Committee  will 
be  held  at  6  p.m.  at  the  following 
location  and  date: 

DATES:  Wednesday.  November  20.  2002. 
ADDRESSES:  The  Council  Chambers 
Meeting  Room  at  the  St.  Bernard  Parish 
Government  Complex.  8245  W.  Judge 
Perez  Drive  in  Chalmette.  LA  70042. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Geraldine  Smith.  Superintendent.  Jean 
Lafitte  National  Historical  Park  and 
Preserve.  419  Decatur  Street.  New 
Orieans.  LA  70130.  (504)  589-3882, 
extension  137  or  108. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Chalmette  Battlefield 
Task  Fort:e  Committee  is  to  advise  the 
Secretary  of  the  Interior  on  suggested 
improvements  at  the  Chalmette 
Battlefield  site  within  Jean  Lafitte 
National  Historical  Park  and  Preserve. 
The  members  of  the  Task  Force  are  as 


follows:  Ms.  Elizabeth  McDougall.  Ms. 
Faith  Moran.  Mr.  Anthony  A. 
Fernandez,  Jr..  Mr.  Drew  Heaphy.  Mr. 
Alvin  W.  Guillot.  Mrs.  George  W.  Davis. 
Mr.  Eric  Cager.  Mr.  Paul  V.  Perez. 
Captain  Bonnie  Pepper  Cook.  Mr. 
Michael  L.  Fraering,  Colonel  John  F. 
Pugh,  Jr..  and  Geraldine  Smith. 

The  matters  to  be  discussed  at  this 
meeting  include  the  purpose  of  the 
committee,  background  and  history  of 
the  area,  appointment  of  a  chairperson 
and  scheduling  future  meetings.  This 
meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  committee  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  park 
headquarters  for  public  inspection  at 
419  Decatur  Street.  New  Orleans. 
Louisiana  for  public  inspection 
approximately  4  weeks  after  the  meeting 
and  on  the  park  Web  site  at  http:// 
www.nps.gov/jela.htm. 

Dated:  September  26.  2002. 
lerre  Brumlielow. 

.Acting  Regional  Director.  Southeast  Region. 
|FR  Doc.  02-26600  Filed  10-17-02;  8:45  am| 

BILLMG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting;  Correction 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

This  notice  corrects  the  notice 
regarding  the  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  meeting  in  Seattle.  WA, 
November  8-10.  2002. 

In  the  Federal  Register  of  Thursday. 
July  18.  2002.  FR  Doc.  02-18050.  page 
47397.  paragraph  number  1  is  corrected 
by  substituting  the  following  paragraph: 
The  agenda  for  the  meeting  will  include 
Federal  agency  compliance;  regulations 
on  Section  10.11.  Disposition  of 
Culturally  Unidentifiable  Human 
Remains;  and  a  dispute  between  the  Ho- 
Chunk  Nation  and  The  Field  Museum- 
Dated:  September  17,  2002. 
Robert  Steams. 

Manager,  Nationai  NAGPRA  Program. 
|FR  Doc.  02-26601  Filed  10-17-02;  8:45  am] 

BH.UNG  CODE  4310-70-S 
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INTERNATIONAL  TRADE 
COMMISSION 

[inv.  No.  337-TA-481] 

Certain  Display  Controllers  With 
Upscaling  Functionaltty  and  Products 
Containing  Same;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
September  17,  2002,  under  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
19  U.S.C.  1337,  on  behalf  of  Genesis 
Microchip  (Delaware),  Inc.  of  Alviso, 
California.  A  letter  supplementing  the 
complaint  was  filed  on  October  4,  2002. 
The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  display  controllers  with 
upscaling  functionality  and  products 
containing  same  by  reason  of 
infringement  of  claims  1-3,  5,  6,  9-13, 
16-23,  25,  26,  30-36,  38,  39,  41,  42. 44, 
45,  and  47-55  of  U.S.  Letters  Patent 
5,739,867.  The  complaint  further  alleges 
that  an  industry  in  tiie  United  States 
exists  as  required  by  subsection  {a)(2)  of 
section  337.  The  complainant  requests 
that  the  Commission  institute  an 
investigation  and,  after  the 
investigation,  issue  a  permanent 
exclusion  order  and  a  permanent  cease 
and  desist  order. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112.  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Conmiission's  ADD 
terminal  on  202-205-1810.  Persons 
with  mobility  impainnents  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eoU public. 


FOR  FURTHER  INFORMATION  CONTACT: 

James  B.  Coughlan,  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2221. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2002). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  October  10,  2002.  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  display 
controllers  with  upscaling  functionality 
or  products  containing  same  by  reason 
of  infringement  of  one  or  more  of  claims 
1-3,  5,  6,  9-13,  16-23,  25.  26,  30-36,  38, 
39,  41,  42,  44,  45,  and  47-55  of  U.S. 
Letters  Patent  5,739,867,  and  whether 
an  industry  in  the  United  States  exists 
as  required  by  subsection  (a)(2)  of 
section  337. 

(2)  For  the  piu"pose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served; 

(a)  The  complainant  is — 
Genesis  Microchip  (Delaware),  Inc.. 

2150  Gold  Street,  Alviso,  California 
94002. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served; 
Media  Reality  Technologies.  Inc.,  767 

North  Mary  Avenue,  Sunnyvale, 

California  94086. 
SmartASIC,  Inc..  525  Race  Street,  San 

Jose,  California  95126. 
Trumpion  Microelectronics.  Inc..  llF, 

No.  17  Chien-Teh,  Rd.,  Sec.  1,  Taipei. 

Taiwan. 

(c)  James  B.  Coughlan.  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.,  Room  401-L.  Washington. 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Charles  E.  Bullock  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 


submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation. 

Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  the  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings. 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

Issued:  October  11,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary  to  the  Commission. 
[FR  Doc.  02-26481  Filed  10-17-02:  8:45  am] 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  immigration 
Review 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Currently  Approved  Collection; 
Comments  Requested 

ACTION:  60-day  notice  of  information 
collection  under  review;  extension  of 
currently  approved  collection; 
immigration  practitioner  appeal  form 
from  decision  of  adjudicating  official. 
Board  of  Immigration  Appeals. 

The  United  States  Department  of 
Justice,  Executive  Office  for  Immigration 
Review,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for  60 
days  until  December  17.  2002.  This 
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process  is  in  accordance  with  5  CFR 
1320.10. 

If  vou  have  any  comments,  especially 
on  the  estimated  public  burden  or 
associated  response  time,  or 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Charles  Adkins-Blanch,  General 
Counsel.  Office  of  the  General  Counsel. 
Executive  Office  for  Immigration 
Review.  5107  Leesburg  Pike,  Suite  2600, 
Falls  Church,  VA  22041. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessarv'  for  the  proper 
performance  of  the  functions  of  the 
agency/component,  including  whether 
the  information  will  have  practical 
utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
E.xtension  of  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Immigration  Practitioner  Appeal  Form 
from  Decision  of  Adjudicating  Official. 
Board  of  Immigration  Appeals. 

(3)  .4gencv'  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR^5.  Executive 
Office  for  Immigration  Review. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Individuals.  Other:  None.  The 
information  on  this  form  will  be  sued  by 
immigration  practitioners  to  appeal  an 
adverse  decision  of  an  Adjudicating 
Official  in  a  disciplinary  proceeding  to 
the  Board  of  Immigration  Appeals, 
Executive  Office  for  Immigration 
Review. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


estimated  for  an  average  respondent  to 
respond:  There  are  approximately  50 
respondents  who  will  each  require  an 
average  of  1  hour  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  public 
burden  hours  for  this  information 
collection  is  estimated  to  be  50  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street.  NW.. 
Washington.  DC  20004. 

Dated:  October  15.  2002. 
Robert  B.  Brig)g>. 

(.Iforame  Officer.  Department  of  justice. 
IFR  Doc.  02-26557  Filed  10-17-02;  8:45  am] 

BILLING  COOe  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review 

Agency  Information  Collective 
Activities:  Proposed  Extension  of 
Currently  Approved  Collection; 
Comments  Requested 

action:  60-day  notice  of  information 
collection  under  review:  extension  of 
currentiv  approved  collection;  notice  of 
entry  of  appearance  as  attorney  or 
representative  before  the  immigration 
court. 


The  United  States  Department  of 
lustice.  Executive  Office  for  Immigration 
Review,  has  submitted  the  following 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
60-days  until  December  17,  2002.  This 
process  is  in  accordance  with  5  CFR 
1320.10. 

If  you  have  any  comments,  especially 
on  the  estimated  public  burden  or 
associated  response  time,  or 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Charles  Adkins-Blanch,  General 
Counsel,  Office  of  the  General  Counsel, 
Executive  Office  for  Immigration 
Review,  5107  Leesburg  Pike,  Suite  2600. 
Falls  Church.  VA  22041. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 


information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency/component,  including  whether 
the  information  will  have  practical 
utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  the  appropriate  automated, 
electronic,  mechtuiical.  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Entry  of  Appearance  as 
Attorney  or  Representative  Before  the 
Immigration  Court. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  of  justice  sponsoring  the 
collection:  Form  EOIR-28.  Executive 
Office  for  Immigration  Review. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals.  Other: 
Business  or  other  for-profit;  not-for- 
profit  institutions.  The  information 
collected  on  EOIR-28  will  be  used  (i)  to 
determine  whether  or  not  a  responding 
attorney  or  representative  meets  the 
regulatory  criteria  necessary  to  be 
authorized  to  represent  aliens  before  the 
Immigration  Court,  (ii)  to  provide  the 
responding  represented  party  an 
opportunity  to  expressly  consent  to 
such  representation  and  to  release  of 
Executive  Office  for  Immigration 
Review  records  to  the  representative, 
and  (iii)  to  notify  the  Immigration  and 
Naturalization  Service  and  the 
Executive  Office  for  Immigration 
Review  of  such  representation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately 
77.000  respondents  who  will  each 
require  6  minutes  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  public 
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burden  for  this  information  collection  is 
estimated  to  be  7,700  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B,  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.. 
Washington.  DC  20004. 

Dated:  October  15.  2002, 
Robert  B.  Briggs. 

Clearance  Officer,  Department  of  Justice. 
(FR  Doc.  02-26558  Filed  10-17-02:  8:45  am] 
BILUNG  COOE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Currently  Approved  Collection; 
Comments  Requested 

action:  60-day  notice  of  information 
collection  under  review;  extension  of 
currently  approved  collection; 
immigration  practitioner  complaint 
form. 

The  United  States  Department  of 
Justice.  Executive  Office  for  Immigration 
Review,  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for  60 
days  until  December  17,  2002.  This 
process  is  in  accordance  with  5  CFR 
1320.10. 

If  you  have  any  comments,  especially 
on  the  estimated  public  burden  or 
associated  response  time,  or 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions  or 
additional  information,  please  contact 
Charles  Adkins-Blanch.  General 
Covmsel.  Office  of  the  General  Counsel, 
Executive  Office  for  Immigration 
Review.  5107  Leesburg  Pike,  Suite  2600, 
Falls  Church.  VA  22041. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  extension  of  a 
ciurently  approved  information 
collection  instrument  are  encouraged. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency/component,  including  whether 
the  information  will  have  practical 
utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  tlu"Ough  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Immigration  Practitioner  Complaint 
Form. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  Form  EOIR-44.  Executive 
Office  for  Immigration  Review. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals.  Other: 
Not-for-profit  institutions,  federal 
government.  The  information  on  this 
form  will  be  used  to  determine  whether 
or  not.  assuming  the  truth  of  the  factual 
allegations  raised  therein,  the  Office  of 
the  General  Counsel,  Executive  Office 
for  Immigration  Review,  should  conduct 
a  preliminary  disciplinary  inquiry, 
request  additional  information  from  the 
responding  complainant,  refer  the 
matter  to  a  state  bar  disciplinary 
authority  or  other  law  enforcement 
agency,  or  take  no  further  action. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  responded  to 
respond:  There  are  approximately  500 
respondents  who  will  each  require  2 
hours  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  public 
burden  for  this  information  collection  is 
estimated  to  be  1 ,000  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Mr,  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.. 
Washington,  DC  20004. 


Dated:  October  15.  2002. 
Robert  B.  Briggs, 

Clearance  Officer.  Department  of  justice. 
[FR  Doc:.  02-26559  Filed  10-17-02;  8:45  ami 
BILUNG  CODE  4410-30-M 


DEPARTH«ENT  OF  JUSTICE 

Executive  Office  for  immigration 
Review 

Agency  Information  Collection 
Activities:  Proposed  Extension  of 
Currently  Approved  Collection; 
Comments  Requested 

action:  60-day  notice  of  information 
collection  under  review;  extension  of  a 
currently  approved  collection;  notice  of 
entrj'  of  appearance  as  attorney  or 
representative  before  the  Board  of 
Immigration  Appeals. 

The  United  States  Department  of 
Justice.  Executive  Office  for  Immigration 
Review,  has  submitted  the  following 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
60  days  until  December  17.  2002.  This 
process  is  in  accordance  with  5  CFR 
1320.10. 

If  you  have  any  comments,  especially 
on  the  estimated  public  burden  or 
associated  response  time,  or 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Charles  Adkins-Blanch,  General 
Counsel,  Office  of  the  General  Counsel, 
Executive  Office  for  Immigration 
Review.  5107  Leesburg  Pike,  Suite  2600. 
Falls  Church.  VA  22041. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  extension  of  a 
ciurently  approved  information 
collection  instrument  are  encouraged. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency/component,  including  whether 
the  information  will  have  practical 
utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 
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(3)  Enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Tvpe  of  Information  Collection: 
Extension  of  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Entr\-  of  Appearance  as 
Attorney  or  Representative  Before  the 
Board  of  Immigration  Appeals. 

(3)  Agency  from  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  lustice  sponsoring  the 
collection.  Form  EOIR-27.  Executive 
Office  for  Immigration  Review. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary':  Individuals.  Other:  Business  or 
other  for-profit:  not  for-profit 
institutions.  The  information  collected 
on  EOIR-27  will  be  used  (i)  to 
determine  whether  or  not  a  responding 
attorney  or  representative  meets  the 
regulaton,'  criteria  necessar>'  to  be 
authorized  to  represent  aliens  before  the 
Board  of  Immigration  Appeals,  (ii)  to 
provide  the  represented  party  an 
opportunity  to  expressly  consent  to 
such  representation  and  to  release  of 
Executive  Office  for  Immigration 
Review  records  to  the  representative, 
and  (iii)  to  notifv-  the  immigration  and 
Naturalization  Service  and  the 
Executive  Office  for  Immigration 
Review  of  such  representation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately 
26.000  respondents  who  will  each 
Require  6  minutes  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoursi  associated  with  the 
collection:  The  total  aimual  burden  for 
this  information  collection  is  estimated 
to  be  2,600  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff  Justice  Management 
Division,  601  D  Street,  NW., 
Washington,  DC  20004. 


Dated:  October  15,  2002. 
Robert  B.  Briggs. 

Clramncr  Officer.  Department  of  Justice. 
|FR  Doc.  02-26.SfiO  Filed  10-17-02:  8:45  ami 

BILLING  CODE  4410-30-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree; 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA") 

In  accordance  with  28  CFR  50.7. 
notice  is  hereby  given  that  on 
September  27,  2002,  a  consent  decree 
was  lodged  with  the  United  States 
Distru:t  Clourt  for  the  District  of  New 
Hampshire  in  two  cases.  United  States 
v.  AVX  Corporation,  et  al .  Civ.  No.  02- 
436-M.  and  State  of  Sew  Hampshire  v. 
AVX  Corporation,  et  al..  Civ.  No.  02- 
437-JD.  In  its  complaint,  the  United 
States,  on  behalf  of  U.S.  Environmental 
Protection  Agency,  asserted  claims 
against  two  de  minimis  generator 
defendants  under  sections  106  and 
107(a)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act.  as 
amended  ("CERCLA'),  42  U.S.C.  9606 
and  9607(a).  seeking  recoverv'  of 
response  costs  incurred  and  to  be 
incurred  in  connection  with  the 
Fletcher  Paint  Works  and  Storage 
Facilitv  Superfund  Site,  in  Milford,  New 
Hampshire  ("Site").  In  its  complaint, 
the  State  of  New  Hampshire  asserted 
claims  against  the  same  defendants 
under  Sections  106  and  107(a)  of 
C;ERCLA  and  under  New  Hampshire 
RSA  147-B:10  seeking  recovery  of 
response  costs  incurred  and  to  be 
incurred  in  connection  with  the  Site. 
The  proposed  consent  decree  will 
resolve  the  United  States'  and  the 
State's  claims  against  two  defendants. 
The  de  minimis  consent  decree  requires 
the  two  defendants  to  pay  $2,198,052  to 
the  United  States,  which  will  be 
deposited  into  a  special  account  to  pay 
for  response  activities  at  the  Site,  and  to 
pav  $4,191  to  the  State. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed  de 
minimis  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  P.O.  Box 
7611.  U.S.  Department  of  Justice. 
Washington.  DC  20044-7611.  and 
should  refer  to  United  States  v.  AVX 
Corporation,  et  al.,  DOJ  Ref  No.  90-11- 
3-684/2. 


The  proposed  de  minimis  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney  for  the 
District  of  New  Hampshire.  55  Pleasant 
Street.  Rm.  352.  Concord.  NH  03301; 
and  the  Region  I  office  of  the  U.S. 
Environmental  Protection  Agency,  One 
Congress  Street,  Suite  1100,  Boston.  MA 
02114.  A  copy  of  the  proposed  de 
minimis  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  U.S.  Department  of 
Justice.  P.O.  Box  7611.  Washington.  DC 
20044-7611.  In  requesting  a  copy  please 
enclose  a  check  in  the  amount  of  $4.75 
payable  to  the  U.S.  Treasury. 

Ronald  Gluck, 

Assistant  Chief.  Environmental  Enforcement 
Section.  Environmental  and  .\'atural 
Resources  Division. 
[FR  Dor.  02-26503  Filed  10-17-02:  8:45  am] 

BILLING  CODE  441&-IS-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Consent 
Decree;  Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  42 
U.S.C.  9601  et  seq. 

Notice  is  hereby  given  that  on  October 
4,  2002,  a  proposed  partial  consent 
decree  ("consent  decree")  in  United 
States  vs.  Brighton  Township,  Civil 
Action  No.  94-CV-75289-DT,  was 
lodged  with  the  United  States  District 
Curt  for  the  Eastern  District  of  Michigan. 

In  this  action  the  United  States  sought 
recovery,  under  section  107(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liabilitv 
Act  ("CERCLA"),  42  U.S.C.  9607(a).  of 
response  costs  incurred  in  connection 
with  a  property  formerly  operated  as  a 
dump  or  disposal  area  on  Corlett  Road 
in  Brighton  Township.  Livingston 
County.  Michigan  ("Site").  The  consent 
decree  resolves  the  United  States" 
claims  against  Brighton  Township, 
which  is  alleged  to  be  liable  as  a  result 
of  having  operated  the  Site.  The  consent 
decree  recovers  $595,000  in  response 
costs  relating  to  the  site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  PO  Box 
7611.  Washington.  DC  20044-7611,  and 
should  refer  to  United  States  v.  Brighton 
Township,  D.J.  Ref  No.  905-1-1-5073. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  211  West  Fort  Street. 
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Suite  2300,  Detroit,  Michigan.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library.  PO 
Box  7611.  Washington.  DC  20044-7611 
or  by  faxing  a  request  to  Tonia 
Fleetwood,  fax  no.  (202)  514-0097.  In 
requesting  a  copy,  please  enclose  a 
check  payable  to  the  "U.S.  Treasury'",  in 
the  amount  of  $4.00  (25  cents  per  page 
reproduction  cost).  The  check  should 
refer  to  United  States  v.  Brighton 
Township,  D.J.  Ref  No.  90-5-1-1-5073. 

W.  Benjamin  Fisherow, 

Deputy  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-26505  Filed  10-17-02:  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  September  24,  2002,  a 
proposed  consent  decree  in  United 
States  and  City  of  Philadelphia  v. 
Brotech  Corporation,  Civ.  Action  No. 
00-2428,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania. 

In  this  action  the  United  States 
alleged  the  Brotech  Corporation  had 
violated  the  Clean  Air  Act,  42  U.S.C. 
7401  et  seq.  by  discharging  pollutants 
into  the  air  at  its  chemical  processing 
facihty  at  3620  "G"  Street,  Philadelphia, 
PA.  The  proposed  decree  will  require 
defendants  to  pay  a  civil  penalty  of 
$400,000.00,  plus  interest,  divided 
equally  between  the  United  States  and 
the  City  of  Philadelphia.  The  consent 
decree  will  also  require  the  defendant  to 
comply  with  all  federal,  state,  and  local 
air  pollution  control  regulations. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Chief  Civil  Division,  United  States 
Attorney's  Office,  Eastern  District  of 
Pennsylvania,  and  transmitted  by  one  of 
the  following  methods:  (1)  Via  U.S.  Mail 
or  overnight  mail  to  United  States 
Attorney's  Office,  615  Chestnut  Street, 
Suite  1250.  Philadelphia,  PA  19106 
and/or  (2)  by  facsimile  to  (215)  861- 
8647.  Each  communication  should 
reference  United  States  and  City  of 
Philadelphia  v.  Brotech  Corporation,  CA 
No.  00-2428.  DOJ  #90-5-2-1-06899. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1250,  Philadelphia,  PA  19106  and 


at  U.S.  EPA  Region  III,  1650  Arch  Street. 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  When  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
S22.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Robert  Brook, 

Assistant  Section  Chief  Environmt'ninl 
Enforcement  Section.  Department  o1  ItistK  i-. 
IFR  Doc.  02-2(K)0fi  Filled  10-17-02:  8:45  ami 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  the  Departmental 
Policy.  28  CFR  50.7,  notice  is  hereby 
given  that  two  Consent  Decrees  in 
United  States  v.  CryoChem.  Inc..  C.S. 
Garber  Sr  Sons.  Inc..  Elizabeth  H. 
Garber.  Executrix  of  the  Estate  of  Claude 
W.  Garber,  Russell  E.  Garber.  fr.  and 
Randall  f.  Garber,  Co-Executors  of  the 
Estate  of  Russell  E.  Garber.  Sr..  and  Joan 
E.  Miller,  Executrix  for  the  Estate  of 
Kathrvn  fleigner  ("Settling 
Defendants"),  Civil  Action  No.  02-CV- 
746,  were  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania  on  September  26,  2002. 
These  Consent  Decrees  resolve  claims  of 
the  United  States'  against  the  Settling 
Defendants  under  Sections  106  and 
107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9606  and  9607(a).  The  Consent  Decrees 
require  the  Settling  Defendants  to  make 
payments  in  reimbursement  of  response 
costs  for  the  CryoChem  Superfund  Site 
located  in  Berks  County,  Peimsylvania. 
One  of  the  Consent  Decrees  is  between 
the  United  States  and  C.S.  Garber  & 
Sons.  Inc.  and  the  Estates  and  requires 
C.S.  Garber  and  Sons.  Inc.  to  pay  a  total 
of  $240,000,  plus  interest,  over  a  period 
of  four  years.  This  Consent  Decree  also 
requires  each  of  the  Estates  to  pay 
$167,000  in  reimbursement  of  response 
costs,  for  a  total  of  $501,000.  The  second 
Consent  Decree  requires  CryoChem,  Inc. 
to  pay  $200,000  in  reimbursement  of 
response  costs.  The  total  amount  to  be 
paid  by  all  parties  under  both  Consent 
Decrees  is  $941,000. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Consent  Decrees  for  thirty  (30)  days 
from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 


Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice.  P.O. 
Box  7611,  Ben  Franklin  Station. 
Washington.  DC  20044-7611.  and  refer 
to  United  States  v.  CryoChem.  Inc.,  C.S. 
Garber  &■  Sons.  Inc..  Elizabeth  H. 
Garber.  Executrix  of  the  Estate  of  Claude 
IV.  Garber.  Russell  E.  Garber.  Jr.  and 
Randall  f.  Garber.  (^o-E.\ecutors  nf  the 
Estate  of  Russell  E.  Garber.  Sr..  and  Joan 
E.  Miller,  Executrix  lor  the  Estate  nf 
Kathryn  Reigner.  DOI  #90-1 1-:^-06815. 

Copies  of  the  proposed  Consent 
Decrees  may  be  examined  at  the  Office 
of  the  United  State>  Attorney.  Eastern 
District  of  Pennsylvania.  615  Chestnut 
Street.  Philadelphia.  PA  19106  and  at 
EPA  Region  III.  1650  Arch  Street. 
Philadelphia.  PA  19103.  Copies  of  the 
proposed  Consent  Decrc^e.s  may  be 
obtained  by  mail  from  the  U.S. 
Department  of  Justice,  Consent  Decree 
Library.  P.O.  Box  7611.  Washington,  DC. 
20044-7611.  When  requesting  a  copy  of 
the  proposed  Consent  Decrees,  please 
enclose  a  check  to  cover  the  twenty-five 
cents  per  page  reproduction  costs 
payable  to  the  "U.S.  Treasury  "  in  the 
amount  of  S7.00  for  the  Consent  Decree 
between  the  United  States  and 
CryoChem.  Inc.  and  in  the  amount  of 
S8.25  for  the  Consent  Decree  between 
the  United  States  and  C.S.  Garber  & 
Sons,  Inc..  Elizabeth  H.  Garber, 
Executrix  of  the  Estate  of  Claude  W. 
Garber,  Russell  E.  Garber.  Jr.  and 
Randall  J.  Garber.  Co-Executors  of  the 
Estate  of  Russell  E.  Garber.  Sr..  and  Joan 
E.  Miller,  Executrix  for  the  Estate  of 
Kathryn  Reigner.  Please  specify  which 
Consent  Decree  you  are  seeking  and 
reference  United  States  v.  CryoChem. 
Inc.,  C.S.  Garber  6-  Sons.  Inc..  Elizabeth 
H.  Garber.  Executrix  of  the  Estate  of 
Claude  IV.  Garber.  Russell  E.  Garber.  Jr., 
and  Randall  J.  Garber.  Co-Executors  of 
the  Estate  of  Russell  E.  Garber.  Sr..  and 
Joan  E.  Miller,  Executrix  for  the  Estate 
ofKathr\-n  Reigner,  DOJ  #901-11-3- 
06815. 

Robert  Brook. 

.\ssistant  Section  Chief.  Environmental 

Enforcement  Section.  Environment  and 

S'otiiral  Resources  Division.  Department  of 

lustice. 

IFR  Dor.  02-26508  Filed  10-17-02;  8:45  am) 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree; 
Under  the  Clean  Water  Act,  the  Oil 
Pollution  Act  of  1990  and  State  of 
California  l^w 

Notice  is  hereby  given  that  on 
September  23,  2002.  a  proposed  consent 
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decree  in  I  'nited  States  and  State  of 
California  v.  ExxonMobil  Oil  Corp., 
Civil  Action  No.  2:02cv07408  MMM 
(MANx),  was  lodged  with  the  United 
States  District  Court  for  the  Central 
District  of  California. 

The  consent  decree  resolves  claims 
against  defendant  E.x.xonMobil  Oil 
Corporation  arising  from  a  spill  from  dn 
oil  pipeline  in  Southern  California, 
operated  bv  Mobil  Oil  Corporation,  the 
predecessor  of  defendant  E.vxonMobil 
Oil  Corporation,  the  predecessor  of 
defendant  ExxonMobil  Oil  Corporation 
("ExxonMobil").  The  proposed 
complaint  seeks  recovery  bv  the  United 
States  of  natural  resource  damages  and 
civil  penalties  under  Section  311  of  the 
CWA.  33  use.  1321.  and  Sections 
1002  and  1006  of  OPA.  33  U.S.C.  2702. 
2706.  and  recovery  by  the  State  of 
California  of  natural  resource  damages. 
(  nil  penalties,  and  other  damages  under 
State  of  California  law.  The  proposed 
consent  decree  resolves  those  claims  in 
consideration  of  a  total  payment  by 
E.xxonMobil  of  S4  7  million,  consisting 
of  S3. 45  million  in  natural  resource 
damages,  damage  assessment  costs,  and 
planning  and  oversight  costs;  SfiOO.OOO 
m  federal  civil  penalties,  and  SH.^O.OOO 
in  state  civil  penalties  and  damages. 

The  Department  of  Justic  e  will  ret  eive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P  O.  Box  7611,  U.S. 
Department  of  lustice.  Washington.  DC. 
20044-761 1,  and  should  refer  to  i'nilfd 
States  and  State  of  California  v. 
ExxonXfobil  Oil  Corp..  D.].  Ref.  No.  90- 
5-1-1-06971 

The  consent  decree  mav  be  examined 
at  the  offices  of  U.S.  EPARegion  9,  75 
Hawthorne  Street.  San  Francisco. 
California  94105.  A  copy  of  the  consent 
decree  may  also  be  obtained  by  mail 
from  the  ('onsent  Decree  Library.  P.O. 
Box  7611,  US  Department  of  lustice. 
Washington,  DC:  20044-7611,  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097.  phone  confirmation 
number  (202)  514-1547   In  rtujuestiiig  a 
copy,  please  enclose  a  check  in  the 
amount  of  S7  50  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

Ellen  M.  Mahan, 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  Xatural  Resources 

Division. 

jFK  Dn<    02-26.504  Filed  10-17-02;  H:43  am| 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Modification  of 
Consent  Decree  Under  the  Clean  Water 
Act 

Pursuant  to  28  CFR  50.7,  notice  is 
hereby  given  that,  on  September  26. 
2002,  a  proposed  Stipulation  modif>-ing 
the  Amended  (lonsent  Decree  in  United 
States  v.  Government  of  the  \'irgin 
Islands.  Civil  Action  No,  84-104.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  the  Virgin 
Islands. 

On  May  10.  1985  and  July  14,  1987, 
the  Government  of  the  Virgin  Islands 
("Virgin  Islands")  applied  to  the 
Envinmmental  Protection  Agency 
("EPA"),  pursuant  to  section  301(h)  of 
the  Clean  Water  Act.  33  U.S.C.  1311(h). 
for  a  waiver  of  secondary  treatment 
requirements  at  the  St  Croix 
Wastewater  Treatment  Plant  ("St.  Croix 
WWTP")  and  the  Charlotte  Amalie 
Wastewater  Treatment  Plant  ("Charlotte 
Amalie  WWTP").  respectively.  On 
Ianuar\-  19,  1996,  the  United  States 
District  court  for  the  District  of  the 
Virgin  Islands  approved  an  Amended 
Consent  Decree  in  an  action  that  had 
been  filed  bv  the  United  States  against 
the  Virgin  Islands,  on  March  21,  1984, 
alleging  violations  of  ( crtain  provisions 
of  the  Clean  Water  Act  at  eight  of  its 
wastewater  treatment  plants.  The 
Amended  De<:ree  provided,  inter  alia. 
that  if  EP.-\  denied  either  of  the  301(h) 
waivi^r  applications,  the  Virgin  islands 
would  be  required  to  achieve  secondary 
treatment  at  the  facility  within  three 
years  of  the  effective  date  of  EPA"s  final 
denial  of  the  application. 

On  lune  7.  2001.  before  EPA  had 
taken  action  with  respect  to  the  301(h) 
applications,  the  Virgin  Islands 
withilrew  the  applications. 

The  United  States,  pursuant  to  this 
Stipulation,  agrees  to  give  the  Virgin 
Islands  additional  time  to  complete  the 
construi:tion  of  new  or  upgraded 
facilities  that  will  meet  the  secondarv 
treatment  retjuirements  of  the  Clean 
Water  .Act  or  anv  more  stringent 
rf!quirements  that  may  be  set  forth  in  the 
Territorial  Pollutant  Discharge 
Elimination  Svsttmi  permits  for  the  St. 
Croix  WWTP  and  the  Charlotte  Amalie 
WWTP.  Pursuant  to  the  Stipulation,  the 
Virgin  Islands  has  until  November  30. 
2005  to  complete  construction  and  place 
into  operation  new  or  upgraded 
treatment  facilities  with  respect  to  the 
St.  Croix  WWTP  and  until  November 
30.  2006  to  complete  construction  and 
place  into  operation  new  or  upgraded 
treatment  facilities  with  respect  to  the 
Charlotte  Amalie  WWTP.  Pursuant  to 
the  Stipulation,  the  Virgin  Islands 


agrees  to  use  the  services  of  a  private 
contractor  to  design,  construct,  and 
operate  (for  at  least  20  years)  the  new  or 
upgraded  facilities.  The  Virgin  Islands 
has  also  agreed  to  deposit  into  a 
separate  account,  on  an  annual  basis, 
the  funds  needed  to  design,  construct, 
and  operate  (for  two  years)  the  facilities 
during  the  succeeding  twelve-month 
period. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Stipulation.  Comments 
should  be  addressed  to  Donald  G. 
Frankel.  Trial  attorney.  Department  of 
lustice.  One  Gateway  Center.  Suite  616, 
Newton  Massachusetts  02458  and 
should  refer  to  United  States  v. 
Government  of  the  Virgin  Islands.  D.J. 
Ref.  9Q-5-1-1-1911A. 

The  Stipulaticm  may  be  examined  at 
the  Office  of  the  United  States  Attorney, 
District  of  the  Virgin  Islands.  Federal 
Building  and  United  States  Courthouse. 
550  Veterans  Drive,  Suite  260,  Charlotte 
Amalie.  St,  Thomas  Virgin  Islands 
00802  (contact  Joycelyn  Hewlett  at  (340) 
774-5757).  A  copy  of  the  Stipulation 
mav  also  be  obtained  by  mail  from  the 
(Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington. 
DC  20044-7611  or  by  faxing  a  request  to 
Tonia  Fleetwood,  fax  no,  (202)  514- 
0097.  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  S5  (25 
cents  per  page  reproduction  cost) 
payable  to  the  U.S,  Treasury, 

Ronald  G.  Gluck, 

.■\ssistant  Section  Chief  Environmental 
Enforcement  Section.  Environment  and 
\atiirnl  Resources  Division. 
(PR  Doc.  02-26302  Kileil  10-17-02:  8:45  ami 
BILUNG  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
("CERCLA") 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  and 
State  of  New  Jersev  v.  Dominick  Manzo. 
et  al..  C.A.  Nos.  97-289  and  99-3937 
(MLC)  (Consolidated  Actions),  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Jersey  on 
September  25,  2002  (the  "Consent 
Decree ').  The  Consent  Decree  will 
resolve  the  liability  of  10  third-party 
generator  defendants  to  the  United 
States,  on  behalf  of  the  United  States 
Environmental  Protection  Agency, 
under  sections  106  and  107(a)  of  the 
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Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C, 
9606  and  9607(a),  for  the  recovery  of 
costs  incurred  by  the  United  States  in 
coimectlon  with  the  hnperial  Oil  Co., 
Inc./Champion  Chemical  Site  ("Imperial 
Site"),  located  at  Orchard  Place  in 
Marlboro  Township,  Monmouth 
County,  New  Jersey,  and  at  the  Burnt 
Fly  Bog  Superfund  Site  ("Burnt  Fly  Bog 
Site"),  located  on  Tyler  Lane  in 
Marlboro  Township,  Monmouth 
County,  New  Jersey.  The  Consent 
Decree  requires  10  generators  of 
hazardous  substance  to  pay  $222,953, 
which  will  be  deposited  in  equal  shares 
of  $111,476.50  into  two  special  accounts 
to  pay  for  response  activities  at  the 
Sites. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S, 
Department  of  Justice,  Washington,  D.C. 
20044-7611,  and  should  refer  to  United 
States  and  State  of  New  Jersey  v. 
Dominick  Manzo,  et  al.,  DOJ  Ref.  #90- 
11-2-488A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  402  East  State  Street,  Room  430, 
Trenton,  New  Jersey,  and  the  Region  II 
Office  of  the  Environmental  Protection 
Agency,  290  Broadway,  New  York,  New 
York  10007-1866  (contact  Assistant 
Regional  Counsel  Kedari  Reddy).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
Washington,  DC.  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$8.50  (25  cents  per  page  reproduction 
costs)  for  the  Consent  Decree,  payable  to 
the  U.S.  Treasury. 

Ronald  Gluck, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doc,  02-26507  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 

In  accordance  with  Department 
Policy,  28  CFR  50.7,  and  with  section 


122(d)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C, 
9622(d),  notice  is  hereby  given  that  a 
proposed  amendment  to  a  partial 
consent  decree  in  United  States  v, 
Niagara  Frontier  Transportation  Auth., 
Case  No.  96-CV-0219C{Sc)  (W.D.N, Y,) 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
New  York  on  October  2,  2002.  This 
proposed  amendment  to  a  consent 
decree  will  resolve  contribution  claims 
against  the  United  States  pursuant  to 
section  113  of  CERCLA  for  payment  of 
response  costs  incurred  at  or  in 
connection  with  the  release  or 
threatened  release  of  hazardous 
substances  at  the  Bern  Metal  Superfund 
Site  and  the  Universal  Iron  and  Metal 
Superfund  Site  in  Buffalo.  New  York. 

The  proposed  amendment  to  the 
consent  decree  requires  the  United 
States  to  pay  $75,000  towards  the  total 
response  costs. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  amendment  to  a  consent 
decree  for  thirty  (30)  days  from  the  date 
of  publication  of  this  notice.  Please 
address  comments  to  Eileen  T. 
McDonough,  Environmental  Defense 
Section,  U.S.  Department  of  Justice,  Post 
Office  Box  23986,  L'Enfant  Plaza 
Station,  Washington,  DC  20026-3986. 
and  refer  to  this  case  name  and  civil 
action  number. 

The  proposed  Eimendment  to  the 
consent  decree  may  be  examined  at  the 
Clerk's  Office,  United  States  District 
Comt  for  the  Western  District  of  New 
York,  In  addition,  the  proposed 
amendment  to  the  consent  decree  may 
be  viewed  on  the  World  Wide  Web  at 
h  tip  J /www.  usdoj.gov/enrd/enrd- 
home.html. 

Scott  Schachter, 

Environmental  Defense  Section. 

[FR  Doc.  02-26510  Filed  10-17-02;  8:45  am) 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
vOcree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Remi  Bourdeau,  Civil 
Action  No,  1:02:CV:250  (D,  Vt,),  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Vermont  on 
October  1.  2002.  This  proposed  Consent 
Decree  concerns  a  complaint  filed  by 
the  United  States  of  America  against 
Remi  Bourdeau,  pursuant  to  section  301 
of  the  Clean  Water  Act,  33  U.S.C, 


1311(a).  to  obtain  injunctive  relief  from 
and  impose  civil  penalties  against  the 
Defendant  for  causing  fill  and/or 
dredged  material  to  be  discharged  into 
waters  of  the  United  States  at  a  site 
located  in  Sheldon.  Vermont  in  Franklin 
County. 

The  proposed  Consent  Decree 
requires  Remi  Bourdeau  to  pay  a 
$15,000  civil  penalty,  complete 
restoration  work  in  the  wetland,  and 
implement  a  monitoring  plan  to 
periodically  assess  the  success  of  the 
restoration  work.  In  addition,  the 
consent  decree  prohibits  the  defendant 
from  discharging  any  pollutant  into 
waters  of  the  United  States,  unless  such 
discharge  complies  with  the  provisions 
of  the  Clean  Water  Act  and  its 
implementing  regulations. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to 
Joseph  Perella,  Assistant  U.S.  Attorney, 
P.O.  Box  570,  Burlington,  VT  05402-  ' 
0570  and  refer  to  this  case  name  and 
civil  action  number. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office.  United 
States  District  Court  for  the  District  of 
Vermont  at  11  Elmwood  Ave.. 
Burlington,  Vermont.  In  addition,  the 
proposed  Consent  Decree  may  be 
viewed  on  the  World  Wide  Web  at  http:/ 
/wvnv. usdoi.gov/enrd/enrd-bome.html. 

Joseph  Perella, 

Assistant  United  Stales  Attorney.  I'nited 
States  Attorney's  Office.  Burlington.  \'ennont. 

[FR  Doc.  02-26509  Filed  10-1  7-02;  H:45  am] 

BILUNG  CODE  441 0-1  S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  26,  2002, 
AccuStandard.  Inc.,  125  Market  Street, 
New  Haven,  Connecticut  06513,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Schedule 


N-Ethylamphetamine  (1475)  , 

N,N-Dimethylamphetamine  (1480) 

Fenethylline  (1503) 

Mecloqualone  (2572) 

Alpha-Ethyltryptamlne  (7249)  
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Drug 

3  4 , 5-Tnmethoxyamphetamine 

(7390) 
2  5-Dimethoxy-4- 

ethylamphetamine  (7399) 
5-Methoxy-3  4- 

methylenedioxyamphetamine 

(7401) 

Diethyllryptamine  (7434)  

Dimethyttryptamine  (7435)  

Psilocybin  (7437)  

Psilocyn  (7438) 
N-Ethyl-1-phenylcyclohexylamine 

(7455) 
1  -( 1-Phenylcyclohexyl)pyiTolidine 

(PCPY)  (7458) 
1-[1-(2-Thieynyl) 

cyclohexyllpyrrolidine         TCPY 

(7473) 
N-Ethyl-3-piperidyl  benzilate 

(7482) 
N-Methyl-3-piperidyl         benzilate 

(7484) 

Acetyldihydrocodeine  (9051)  

Benzylmorphine  (9052)  

Desomorphine  (90551  

Codeine  methylbromide  (9070)  .... 

Difenoxin  (9168)        

Hydromorphinol  (9301) 

Methyldihydromorphine  (9304) 
Morphine  methylbromide  (9305) 
Morphine  methylsulfonate  (9306) 

Nicomorphine  (9312)  

Drotebanol  (9335)    

Allylprodine  (9602)    

Alphamethadol  (9605)  

Betaprodine  (9611) 

Clonitazene  (9612)  „ 

Dexiromoramide  (9613)     

Diampromide  (9615)  

Diethyllhiambutene  (9616)  

Dimenoxadol  (9617)  

Dimepheptadol  (9618) 

Dimethylthiambutene  (%19)  

Dioxaphetyl  butyrate  (9621)    

Dipipanone  (9622) 
Ethylmethylthiambutene  (9623)  .... 

Furethidine  (9626)     

Hydromorphinol  (9627) 

Ketobemidone  (9628) 

Morphendine  (9632)  

Noracymethadol  (9633)  

Normethadone  (9635)  

Norpipanone  (9636)   

Phenadoxnone  (9637)  

Phenampromide  (9638) 

Phenopendine  (9641)  

Piritramide  (9642)    

Proheptazine  (9643)  

Propendine  (9644)   

Propiram  (9649)         

1  -Methyl-4-phenyl-4- 

propionoxypipendine  (9661) 
1  -(Phenylefhyl)-4-phenyl-4- 

acetoxypipendine  (9663) 

Tihdine  (9750)  

Para-Fluorofentanyl  (9812)  

3-Methylfentanyl  (9813)    

Alpha-methyHentanyl  (9814) 
Acetyl-alpha-mefhylfentanyl 

(98151 

Beta-hydroxylenlanyl  (98301    

Beta-hydroxy-3-methyrtentanyl 

(9831) 
Alpha-Methytthiofentanyl  (9832) 


Schedule 


Drug 


Schedule 


3-Melhylthio»entanyl  (9833) 

Thiofentanyl  (9835)  

Nabilone  (7379)       

1-Phenylcylohexylamine  (7460) 


Phenylacetone  (8501) 
1- 

Pipendtnocyclohexanecarbonitr- 

ile  (8603) 

Isomethadone  (9226)  

Metopon  (9260)     

Piminodine  (9730)  

Racemorphan  (9733)  

Bezitramide  (9800)  


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  make  reference  standards. 

Anv  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
mav  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Anv  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversicm  Clontrol,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  (60  days 
from  publication). 

Dated:  August  28.  2U02. 
Laura  M.  Na^el. 

l)fput\  A.ssi'^lanl  Aiiministrotor.  Office  of 

Dnvrsion  (.'.outrnl.  Drui;  Eufonement 

Ailministmtion. 

|FK  !)<>(    02^26h()r  (■il.-d  lU-17-02;«:45ainl 

BILLING  CODE  44tO-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Douglas  L.  Geiger,  M.D.;  Deniai  of 
Application 

On  September  2.4.  2001.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  .Show  Cause  to  Douglas  L.  Geiger. 
M.D.  (Dr.  Ceiger).  proposing  to  deny  his 
pending  application  for  DEA  Certificate 
of  Registration  as  a  practitioner,  and 
denv  any  pending  modifications  of  such 
application  pursuant  to  21  U.S.C.  823(f)- 
As  a  basis  for  the  denial  of  his  pending 
application,  the  Order  to  Show  Cause 
alleged  that  Dr.  Geiger  is  not  currently 
authorized  to  handled  controlled 
substances  in  the  Stale  of  Georgia.  21 
U.S.C.  824(a)(3).  The  order  also  notified 
Dr  Geiger  that  should  no  request  for  a 
hearing  be  filed  within  30  days,  his 
hearing  right  would  be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Geiger  at  a  location 


in  Riverdale.  Georgia.  A  second  copy  of 
the  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Geiger  at  a  location 
in  College  Park.  Georgia.  DEA  received 
a  signed  receipt  indicating  that  the' 
Order  to  Show  Cause  was  received  on 
behalf  of  Dr.  Geiger  at  that  location. 
Subsequently,  and  at  Dr.  Geiger's 
request,  a  copy  of  the  Order  to  Show 
Cause  was  sent  to  him  by  facsimile  on 
October  9.  2001.  DEA  received  a  printed 
report  indicating  that  the  show  cause 
order  had  been  successfully  transmitted 
to  the  number  provided  by  Dr.  Geiger. 
DEA  has  not  received  a  request  for 
hearing  or  any  other  reply  from  Dr. 
Geiger  or  anyone  purporting  to 
represent  him  in  this  matter. 

Therefore,  the  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  the  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
having  been  received,  concludes  that  Dr. 
Geiger  is  deemed  to  have  waived  his 
hearing  right.  After  considering  material 
from  the  investigative  file  in  this  matter, 
the  Deputy  Administrator  now  enters 
his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.43(d)  and  (e) 
and  1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Geiger  was  issued  a  temporary 
medical  license  #0142  on  October  6, 
1994.  That  license  was  extended  until 
December  8.  1994,  and  subsequently 
extended  on  separate  occasions  until  its 
expiration  on  October  5.  1995.  A  second 
temporary  medical  license  was  issued  to 
Dr.  Geiger  on  December  21.  1998.  and 
on  February  4.  1999.  that  license  also 
expired.  According  to  a  August  6.  2001 
letter  contained  within  the  investigative 
file  from  the  Executive  Director  of  the 
Composite  State  Board  of  Medical 
Examiners,  Dr.  Geiger  has  never  been 
issued  a  permanent  license  to  practice 
medicine  in  the  State  of  Georgia. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Carla  Johnson.  M.D..  66  FR 
52939  (2001);  Graham  Travers  Schuler, 
M.D..  65  FR  50570  (2000);  Demetris  A. 
Green.  M.D..  61  FR  60.728  (1996). 

DEA  has  also  consistently  held  that  a 
DEA  registration  may  not  be  maintained 
if  the  applicant  or  registrant  lacks  state 
authority  to  dispense  controlled 
substances,  even  if  such  lack  of  state 
authorization  was  the  result  of  the 
expiration  of  his/her  state  registration 
without  further  action  by  the  state.  See 
e.g..  Mark  L.  Beck.  D.D.S..  64  FR  40899 


Federal  Register / Vol.  67,  No.  202 /Friday,  October  18.  2002 /Notices 


64419 


(1999);  Gary  D.  Benke.  M.D.  58  FR 
65734  (1993);  Carlyle  Balgobin,  D.D.S., 
58  FR  46992  (1993);  Charles  H.  Ryan, 
M.D.,  58  FR  14430  (1993);  James  H. 
Nickens,  M.D..  57  FR  59847  (1992). 

In  the  instant  case,  the  Deputy 
Administrator  finds  that  there  is 
evidence  demonstrating  that  Dr.  Geiger 
is  not  authorized  to  handle  controlled 
substances  in  Georgia,  the  state  in 
which  he  seeks  a  DEA  registration. 
Since  Dr.  Geiger  lacks  such  authority,  he 
is  not  entitled  to  a  DEA  registration  in 
that  state. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  the  application  for 
DEA  Certificate  of  Registration 
submitted  by  Douglas  L.  Geiger,  M.D. 
be,  and  it  hereby  is,  denied.  This  order 
is  effective  November  18,  2002. 

Dated:  September  30.  2002. 
fohn  B.  Brown  m. 
Deputy  Administrator. 

[FR  Doc.  02-26605  Filed  10-17-02;  8:45  am] 
BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlied 
Substances;  Notice  of  Registration 

I  By  Notice  dated  March  27,  2002,  and 

published  in  the  Federal  Register  on 
April  10,  2002,  (67  FR  17468),  Guilford 
Pharmaceuticals,  Inc.,  6611  Tributary 
Street,  Baltimore,  Maryland  21224, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  cocaine  (9041),  a  basic 
class  of  controlled  substance  listed  in  , 
Schedule  II. 

The  firm  plans  to  manufacture  a 
Schedule  II  cocaine  derivative  as  a  final 
intermediate  for  the  production  of 
dopascan  injection. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Guilford  Pharmaceuticals 
to  manufactiue  the  listed  controlled 
substance  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  the  firm  on  a  regular  basis 
to  ensure  that  the  company's  continued 
registration  is  consistent  with  the  public 
interest.  These  investigations  have 
included  inspection  and  testing  of  the 
company's  physical  security  systems, 
audits  of  the  company's  records, 
verification  of  the  company's 


compliance  with  state  and  local  laws, 
and  a  review  of  the  company's 
background  and  history.  Therefore, 
pursuant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  August  28.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  02-26627  Filed  10-17-02:  8:45  am] 

BILUNG  CODE  4410-00-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  June  13.  2002, 
Research  Triangle  Institute.  Kenneth  H. 
Davis.  Jr.,  Herman  Building,  P.O.  Box 
12194,  East  Institute  Drive,  Research 
Triangle  Park,  North  Carolina  27709, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Schedule 


Marihuana  (7360) 
Cocaine  (9041)  .... 


The  institute  will  manufacture  small 
quantities  of  cocaine  derivatives  and 
marihuana  derivatives  for  use  by  their 
customers  primarily  in  analytical  kits, 
reagents  and  standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  (60  days 
from  publication). 


Dated:  August  20.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enjorcemfnt 

Administration. 

|FR  Dor.  02-26606  Filed  10-17-02;  8:45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

October  4.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  (202)  693-4129  or  e-Mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  the 
Department  of  Labor.  Office  of 
Management  and  Budget.  Room  10235, 
Washington.  DC  20503  ((202)  395- 
7316),  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Office  of  the  Secretary. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  information  Collection  Plan  for 
GovBenefits  Online. 
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OMB  Sumber:  1290-0003 
Frequppcv:  On  occasion. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  Federal 
Government;  and  State.  Local,  or  Tribal 
Government. 

Sumber  of  Respondents:  2.233,736. 

S'umber  of  Annual  Responses: 
3.719.308. 

Estimated  Time  Per  Response:  2 
minutes. 

Total  Burden  Hours:  111.579. 
Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
mamtammg  systems  or  purchasing 
sen'icesj:  SO. 

Description:  The  President's 
Management  Agenda  for  E-Government 
(February  27,  2002)  sets  forth  a  strategy 
for  simplifying  the  delivery  of  services 
to  citizens.  The  President's  agenda 
outlines  a  Federal  E-Govemment 
Enterprise  Architecture  that  will 
transition  the  management  and  deliverv 
of  government  services  from  a 
bureaucracy-centered  to  a  citizen- 
centered  paradigm.  To  this  end.  the 
Department  of  Labor  serves  as  the 
managing  partner  of  the 
Administration's  "GovBenefits" 
(formerly  "Eligibility  Assistance 
Online")  strategy  for  assisting  citizens 
in  identifv'ing  and  locating  information 
on  benefits  sponsored  by  the  Federal 
government.  This  tool  will  greatly 
reduce  the  burden  on  citizens 
attempting  to  locate  services  available 
from  many  different  government 
agencies  by  providing  one-stop  access  to 
information  on  obtaining  those  services. 

From  time  to  time,  the  precise 
questions  or  content  may  require 
modification  to  accommodate  additions 
to  the  GovBenefits  portal  as  well  as  new 
or  revised  services. 

Respondents  answer  a  series  of 
questions  to  the  extent  necessary  for 
locating  relevant  information  on  Federal 
benefits. 

Responses  are  used  by  the  respondent 
to  expedite  the  identification  and 
retrieval  of  sought  after  information  and 
resources  pertaining  to  behefits 
sponsored  bv  the  Federal  government. 

Ira  L.  Mills. 

Departmfnial  Clfarame  Officer 

[PR  Dot.  02-26564  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4S10-23-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Solicitation  for  Grant  Applications 
(SGA)  for  H-1B  Technical  Skills 
Training  Grants 

agency:  Employment  and  Training 
.-\dniinistration  (ETA).  Labor. 
ACTION:  Notice;  cancellation. 


summary:  The  Employment  and 
Training  Administration  published  a 
document  in  the  Federal  Register  of 
April  13,  2001.  concerning  the 
availability  of  grant  funds  for  H-lB 
Technical  Skills  Training  Grants 
unemployed  and  employed  American 
workers.  This  document  is  being 
cancelled.  A  new  SGA  for  the  H-lB 
Technical  .Skills  Training  Grants  will  be 
announced  within  30  days  from  the 
cancellation  date. 

EFFECTIVE  DATES:  This  cancellation  is 
effective  November  4.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ella 
Freeman.  Grants  Management 
Specialist.  Division  of  Federal 
Assistance.  Telephone  (202)  693-3301. 
(This  is  not  a  toll-free  number).  You 
must  specificallv  ask  for  Ella  Freeman. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  canceling  the  Solicitation 
for  Grant  Applications  (SGA)  for  H-lB 
Technical  Skills  Training  Grants.  These 
grants  are  financed  by  a  user  fee  paid  by 
employers  to  bring  foreign  workers  into 
the  U.S.  on  a  temporary  basis  to  work 
in  high  skill  or  speciality  occupations. 

Dated:  Oitolwr  11.  2002 
Signed  m  VVdsliingtan.  DC.  this  15th  day  of 
e)(  tuber.  20U2 

lames  W.  Stockton. 

Grant  Officer 

'FR  D()(    02-265r,.T  Filed  10-17-02;  8:45  am] 

BILLING  CODE  4S10-3(MM 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 


be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  49 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pavment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 
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Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purposes  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

Volume  II 

District  of  Columbia 

DC020001  (MAR.  01,  2002) 

DC020003  (MAR.  01,  2002) 
Maryland 

MD020001  (MAR.  01.  2002) 

MD020011  (MAR.  01,  2002) 

MD020045  (MAR.  01,  2002) 

MD020048  (MAR.  01,  2002) 

MD020056  (MAR.  01,  2002) 

MD020058  (MAR.  01,  2002) 

Volume  III 

None 

Volume  IV 

Minnesota 

MN020007  (Mar.  01,  2002) 
MN020062  (Mar.  01,  2002) 

Volume  V 

None  , 

Volume  VI 

Oregon 

OR020017  (Mar.  01.  2002) 

Volume  VII 

California 

CA020027  (Mar.  01,  2002) 

CA020031  (Mar.  01.  2002) 
Nevada 

NV020002  (Mar.  01.  2002) 

NV020005  (Mar.  01,  2002) 

NV020006  (Mar.  01,  2002) 

NV020009  (Mar.  01,  2002) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 


found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 .400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access. gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [httpJ/davisbacon .fedworld.gov 
of  the  National  Technical  Information 
Service  (NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  deliver^'  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Govenmient  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  Subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  10th  day  of 
October.  2002. 
Terry  Sullivan, 

Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  02-26391  Filed  10-17-02;  8:45  am] 
BILUNG  CODE  451fr-27-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  the  National  Museum 
Services  Board 

AGENCY:  Institute  of  Museum  and 

Library  Services. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  function  of  the 
board.  Notice  of  this  meeting  is  required 
under  the  Sunshine  in  Government  Act 
and  regulations  of  the  Institute  of 


Museum  and  Library  Services.  45  CFR 
1180.84. 

Date/Time:  2  p.m.-5  p.m.  on  Monday. 
October  28.  2002. 

Status:  Open. 

ADDRESSES:  The  Hyatt  Regency 
Washington  on  Capitol  Hill. 
Ticonderoga  Room.  400  New  Jersev 
Avenue.  NW..  Washington.  DC  (202) 
737-1234. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Lyons.  Special  Assistant  to  the 
Director.  Institute  of  Museum  and 
Library  Services.  1100  Pennsylvania 
Avenue,  NW..  Room  510.  Washington. 
DC  20506,  (202)  606-4649. 

SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  Title  II  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976.  Public  Law 
94-462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  authorities  vested  in  the 
Institute  under  the  Museum  Services 
Act. 

The  meeting  on  Monday.  October  28, 
2002  will  be  open  to  the  public.  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact:  Institute  of 
Museum  and  Library  Services.  1100 
Peimsylvania  Avenue.  NW.. 
Washington.  DC  20506— (202)  606- 
8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

Agenda — 85th  Meeting  of  the  National 
Museum  Services  Board  at  the  Hyatt 
Regency  Washington  on  Capitol  Hill, 
400  New  Jersey  Avenue,  NW, 
Washington,  DC;  Ticonderoga  Room  on 
Monday.  October  28,  2002 

2  p.m.-5  p.m. 

I.  Chairman's  Welcome 

II.  .Approval  of  Minutes  from  the  84th  .MMSB 

Meeting 

III.  Director's  Report 

IV.  Staff  Reports 

(a)  Office  of  Administration  and  Budget 

(b)  Office  of  Public  and  Legislative  .Kffairs 

(c)  Office  of  Technology  and  Research 

(d)  Office  of  Museum  Services 

(e)  Office  of  Library  Services 

V.  Learning  Opportunity  Grants  Program 

VI.  Old/New  Business 

Dated:  October  15.  2002. 
Teresa  LaHaie, 

National  Foundation  on  the  Arts  and 

Humanities,  Institute  of  Museum  and  Library 

Services. 

[FR  Doc.  02-26657  Filed  10-1.5-02:  4:.3.3  pml 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-4S3] 

Union  Electric  Co.;  Notice  of 
Consideration  of  Issuance  of 
AmerKlment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
30  issued  to  Union  Electric  Company 
(the  licensee)  for  operation  of  the 
Callaway  Plant  located  in  Callaway 
County,  Missouri. 

The  proposed  amendment  would 
revise  the  definition  of  steam  generator 
(SO)  tube  inspection  in  Technical 
Specification  5  5  9.  "Steam  Generator 
(SDG)  Tube  Surveillance  Program  "  The 
amendment  would  add  a  requirement 
for  using  the  rotating  pancake  coil  (RPC) 
to  the  H*  depth  in  the  tubesheet  The 
proposed  amendment  is  based  on  the 
Westinghouse  Topical  Report  WCAP- 
15932-P.  improved  lustification  of 
Partial-Length  RPC  Inspection  of  Tube 
Joints  of  Model  F  Steam  Generators  of 
Ameren-UE  Callaway  Plant."  Revision 
0.  dated  September  2002 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  bv  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration  I'nder 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  ( 1 0 
CFR).  §50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety  .\s  required  by  10  (]FR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  thf  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  the  Callaway  IS 
is  to  incorporate  a  SG  tube  inspection 
program  based  on  WCAP-159;?2-P  The  H*/ 
P*  analysis  takes  into  account  the  reinforcing 


effect  the  tubesheet  has  on  the  external 
surface  of  an  expanded  tube. 

Tube-bundle  integrity  will  not  be  adversely 
affected  bv  the  implementation  of  the  H*/P* 
lube  inspection  scope.  S(j  tube  burst  or 
collapse  lannol  occur  within  the  confines  of 
the  tubesheet;  therefore,  the  tube  burst  and 
collapse  criteria  of  Regulatory  CJuide  (RG) 
1.121  are  inherently  met.  .Any  degradation 
below  the  H*/P*  distance  is  shown  by  the 
analysis  results  to  be  acceptable,  thereby 
precluding  an  event  with  consequences 
similar  to  a  postulated  tube  rupture  event. 

lube  burst  is  precluded  for  cracks  within 
the  tubesheet  by  the  constraint  provided  by 
the  tubesheet.  therefore  structural  criterion  is 
satisfied  by  the  tubesheet  (  onstraint. 
However,  severe  degradation  of  the  lube 
within  the  tubesheet  (  ould  possibly  permit 
severing  of  the  lube  and  tube  pulloul  from 
the  tubesheet  under  the  axial  fortes  on  the 
lube  Sections  .5.0  and  7.0  of  VVCAP-159.32- 
P  describe  the  testing  and  structural  analysis 
that  was  performed  to  define  the  H*  length 
of  non-degraded  tubing  thai  is  sufficient  to 
( ompensdte  for  the  axial  forces  on  the  tube 
Id  prevent  pullout. 

Therefore,  the  proposed  change  to 
incorporate  the  H*  inspection  scope  into  the 
TS  maintains  existing  design  limits  and  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

2  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

There  are  no  hardware  changes  nor  are 
there  any  changes  in  the  method  by  which 
any  safety-related  plant  system  performs  its 
safety  funcliuii    This  amendment  will  not 
affe<  t  the  ni)rnial  method  of  plant  operation 
or  (  hange  any  operating  limits  Tube-bundle 
integrity  will  be  maintained  during  all  plant 
conditions  upon  implementation  of  the 
proposed  changes  to  the  tube  inspection 
.scope.  The  proposed  change  does  not  induce 
a  new  me<  hanism  that  would  result  in  a 
different  kind  of  a(.i  ident  from  those 
(ireviouslv  analyzed  No  new  af;cident 
SI  enarios.  transient  precursors,  failure 
me<;hanisms.  or  limiting  single  failures  are 
introduced  as  a  result  of  this  amendment. 
There  will  be  no  adverse  effe<:t  or  challenges 
imposed  on  any  safety-related  system  as  a 
result  of  this  amendment. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3  The  proposed  changes  do  not  involve  a 
signific:ant  reduction  in  a  margin  of  safety 

There  will  be  no  effect  on  the  manner  in 
which  safety  linnts  or  limiting  safety  system 
settings  are  determined  nor  will  there  be  any 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  The  proposed  change  does  not 
impact  the  margin  of  safety  as  defined  by  RG 
1  8J  and  RCi  1  121  and  the  requirements  of 
General  Design  Criteria  14.  I.t.  19.  ,31.  and  32. 
The  radiological  dose  consequences 
acceptance  criteria  listed  in  the  Standard 
Review  Plan  will  continue  to  be  met. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  18,  2002,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
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petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-coUections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  lanuary  1.  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  For  the 
complete,  corrected  text  of  10  CFR  2.714(d).  please 
see  67  PR  20884:  April  29,  2002. 


which  must  include  a  list  nf  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
relv  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  by  the  above  date.  Because  of 


thf!  continuing  disruptions  in  doli\  tT\ 
uf  mail  to  United  States  Govornnicnt 
offices,  it  is  requested  that  petitions  for 
leave  to  inter\enc  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  o-mail  to  he(ihnii,dovket^niT..gov. 
A  copy  of^the  petition  for  ifavc  to 
intervene  and  request  fur  hearing  should 
also  be  sent  to  the  Office  of  the  (General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  ZO.toS- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMaiICpntpr<anrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  John  O'Neill,  Esq.,  Shaw. 
Pittman,  Potts  &  Trowbridge.  2300  N 
Street.  NW.,  Washington.  DC  20037. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  3.  2002. 
which  is  available  for  public  inspection 
at  the  Commission's  PDR.  located  at 
One  White  Flint  North.  11555  Rockville 
Pike  (first  floor),  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencyvvide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://w^\^^■. nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr%nrc.gov. 

Dated  at  Rockville.  Maryland,  this  llth  day 
of  October.  2002. 

For  the  .Nuclear  Regulatory  Commission. 
)ack  Donohew, 

Senior  Project  .Manager.  Section  2.  Project 
Directorate  IV.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  02-26554  Filed  10-17-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46635:  File  No.  SR-Amex- 
2002-74) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Extending  the  Pilot  Program  Relating 
to  Crossing  Transactions  in  Nasdaq 
Securities  Until  March  31 .  2003 

(J(  lobcr  10   2U()i 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thcrfninder.- 
notice  is  hereby  given  that  on 
September  19.  2002  the  Anieruan  .Stock 
E.xchange  LLC  ("Amex"  or    Lxchange ') 
filed  a  proposed  niie  change  with  the 
Securities  and  Exchange  (Commission 
("SEC"  or  "Commission")  The 
proposed  rule  change  is  describtfd  in 
items  1.  II.  and  III  below,  which  Items 
have  been  prep.irt'd  bv  the  Kxi  bange 
The  Exchange  filed  the  proposed  rule 
change  pursuant  to  set  ticm  19(b)l3)(A) 
of  the  Act. '  and  Rule  19b-4(n(6) 
thert^under,'  which  renders  the 
proposed  rule  change  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
soiic  It  cLimments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
March  31.  2003  the  existing  pilot 
program  under  Commentarv  .06  to 
Amex  Rule  12b(gl  relating  to  crossing 
procedures  on  the  Amex  in  Nasdaq 
National  Market  securities 

II.  SeIf-Regulator\'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propcsed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  (jn  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  I\'  below  The  .Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  V.  below,  of  the  most 
significant  aspects  of  such  statements. 


A  Sell-Rpiiukitory  Organization's 
Slatt'mfnt  of  the  Purpnsf  of.  and  the 
Statutiii\  Basis  for.  the  Proposed  Rule 
Chanae 

1.  Purpose 

I'he  Exchange  has  implemented 
( rossing  procedures  under  Rule  12fc)(g). 
Commentarv  .06  on  a  pilot  basis 
extending  until  .September  30.  2002."' 
The  Exchange  proposes  that  the  pilot 
program  be  extended  for  a  six-month 
period  until  March  31.  2003.  Proposed 
Rule  12H(g).  ("ommentary  06  provides 
that  a  floor  broker  is  permitted  to  effect 
cross  transactions  in  Nasdaq  National 
Market  securities  involving  5.000  shares 
or  more  without  interference  by  the 
specialist  or  market  makers  if.  prior  to 
presenting  the  cross  transaction,  the 
floor  broker  first  requests  a  quote  for  the 
subject  security  These  requests  place 
the  specialist  and  market  makers  on 
notice  that  the  floor  broker  intends  to 
cross  within  the  bid-offer  spread.  This 
arT.ingeinent  ensures  that  a  specialist  or 
market  maker  retains  the  opportunity  to 
better  the  cross  price  by  updating  their 
quote,  but  pre(  hides  the  specialist  or 
market  maker  from  breaking  up  a  cross 
transaction  after  the  cross  transaction  is 
presented  The  floor  broker  retains  the 
ability  to  present  both  sides  of  the  order 
at  the  post  if  the  customers  so  desire. 

The  Exchange  is  making  no  change  to 
Rule  126(g).  Commentary  .06  as  filed 
with  the  Commission  in  SR-Amex- 
2002-58  other  than  to  extend  the  pilot 
program  until  March  31,  2003. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)"  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  ac;ts  and  practices,  to 
prixnote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
I  iiordmation  with  persons  engaged  in 
t.ii  ilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discriminatiim  between  customers, 
issuers,  brokers,  or  dealers." 


li  I  .•>(    ;as(b)(i) 

•  17  CFR  240.1 9»>-4 

'15  i:..SC   78sfb)(:i)(.-\). 

'  1 7  CFR  240  mb-»in(fil.  The  Exchange  has 
rw|upste<l.  anil  the  Commission  aurees,  to  waive  the 
pre-filmg  notice  required  by  Rule  I9t>-4(n(fi). 


^Securities  Ex(:h.iii»ji'  .\it  Release  \o.  4t).il)'i 
(.^UBU.sl  5.  2(H)2).  fi7  KR  .^1902  (.AugU.st  9.  2002) 
(.SR-.Amex-2002-58). 

'•15li..S.C.78f(b). 

"ISD.S.C.  78f(b){5). 

"For  purposes  only  of  accelerating  the  n[iir,ili\f 
elate  of  thi>  proposal,  thi'  ("ommission  has 
consulereil  Ihi'  proposed  rule  s  impad  on 
efficiency,  com  pet  it  ion  rtiid  i  npildl  formation.  1.5 
U.S.C.  78c(fl. 


B.  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
anv  burden  on  competition. 

f ,■  Self-Regulaton'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)  of  the  AcC'  and  Rule  19l)- 
4(f)(6)  '"  thereunder  because  the 
proposed  rule  change  does  not  (i) 
significantly  affect  the  protection  of 
investors  or  the  public  intere.st;  (ii) 
impose  anv  significant  burden  on 
competition:  and  (iii)  become  operative 
for  30  days  from  the  date  on  which  the 
proposed  rule  change  yvas  filed,  or  such 
shorter  time  as  the  Commission  may 
designate.  At  any  time  yvithin  60  days 
of  the  filing  of  a  rule  change  pursuant 
to  section  19(b)(3)(A)  of  the  Act.' '  the 
('(mimission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
date.  The  Commission  believes  yvaiving 
the  30-dav  operative  delay  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.  Acceleration  of  the 
operative  date  will  permit  the  Exchange 
to  continue  the  existing  pilot  program 
without  delay.  In  addition,  no  changes 
to  Rule  126(g),  Commentary  .06  are 
being  proposed  at  this  time.  Thus,  the 
foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)'-  ofthe  Act  and 
subparagraph  (f)(6)  of  Rule  19b-4."  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary-  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


"15  U.S.C  7Hs(b|(:))(A). 
'"17CFR240.19b-4(n(6). 
■'15i;.S.C.  78s(b)(3)(A). 
>M5lS.C;.  78s(b)(;))(A) 
■M7(:FR  240.19b-» 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2002-74  and  should  be 
submitted  by  November  8,  2002. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-26517  Filed  10-17-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46630;  File  No.  SR-Amex- 
2002-82] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  to  Extend  for  an 
Additional  90  Days  Its  Pilot  Program 
Relating  to  Facilitation  Cross 
Transactions 

October  9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
7,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 


Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

L  Self-Regulatory  Organization's 
Statement  ofthe  Terms  of  Suiistance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  for  an 
additional  90  days  its  pilot  program 
relating  to  facilitation  cross  transactions, 
described  in  Item  II. A.  below.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  ofthe  Secretary,  Amex,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  for 
an  additional  90  days  its  pilot  program 
relating  to  member  firm  facilitation 
cross  transactions,  which  was  originally 
approved  by  the  Commission  in  June 
2000,  was  most  recently  extended  on 
July  9,  2002.  and  expired  on  October  4, 
2002.3 

Revised  Commentary  .02(d)  to  Amex 
Rule  950(d)  establishes  a  pilot  program 
to  allow  facilitation  cross  transactions  in 


>M7  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


3  The  pilot  program,  originally  approved  on  )une 
2.  2000.  was  subsequently  extended  on  two 
occasions,  reinstated  after  a  brief  lapse  in  |uly  2001. 
and  extended  again  in  October  2001.  January,  April. 
and  July  2002.  Sep  Securities  Exchange  Act  Release 
Nos.  42894  (June  2.  2000).  65  FR  36850  (June  12. 
2000).  43229  (August  30.  2000).  65  FR  54572 
(September  8.  2000);  44019  (February  28.  2001).  66 
FR  13819  (March  7.  2001);  44538  (July  11.  2001), 
66  FR  37507  (July  18,  2001);  44924  (October  11. 
2001),  66  FR  53456  (October  22,  2001);  45241 
(January  7.  2002).  67  FR  1524  (January  11.  2002); 
45703  (April  8,  2002).  67  FR  18272  (April  15,  2002); 
and  46176  (July  9.  2002),  67  FR  47007  (July  17. 
2002). 


equity  options."  The  pilot  program 
entitles  a  floor  broker,  under  certain 
conditions,  to  cross  a  specified 
percentage  of  a  customer  order  with  a 
member  firm's  proprietary  account 
before  market  meikers  in  the  crowd  can 
participate  in  the  transaction.  The 
provision  generally  applies  to  orders  of 
400  contracts  or  more.  However,  the 
Exchange  is  permitted  to  establish 
smaller  eligible  order  sizes,  on  a  class  by 
class  basis,  provided  that  the  eligible 
order  size  is  not  for  fewer  than  50 
contracts. 

Under  the  current  program,  when  a 
trade  takes  place  at  the  market  provided 
by  the  crowd,  all  public  customer  orders 
on  the  specialist's  book  or  represented 
in  the  trading  crowd  at  the  time  the 
market  was  established  must  be  satisfied 
first.  Following  satisfaction  of  any 
public  customer  orders,  the  floor  broker 
is  entitled  to  facilitate  up  to  20%  of  the 
contracts  remaining  in  the  customer 
order.  When  a  floor  broker  proposes  to 
execute  a  facilitation  cross  at  a  price 
between  the  best  bid  and  offer  provided 
by  the  crowd  in  response  to  his  initial 
request  for  a  market — and  the  crowd 
then  wants  to  take  part  or  all  of  the 
order  at  the  improved  price — the  floor 
broker  is  entitled  to  priority  over  the 
crowd  to  facilitate  up  to  40%  ofthe 
contracts.  If  the  floor  broker  has 
proposed  the  cross  at  a  price  between 
the  best  bid  and  offer  provided  by  the 
crowd  in  response  to  his  initial  request 
for  a  market,  and  the  trading  crowd 
subsequently  improves  the  floor 
broker's  price,  an''  the  facilitation  cross 
is  executed  at  tha   improved  price,  the 
floor  broker  wou   1  only  be  entitled  to 
priority  to  facilit.tte  up  to  20%  of  the 
contracts. 

The  program  also  provides  that  if  the 
facilitation  transaction  takes  place  at  the 
specialist's  quoted  bid  or  offer,  any 
participation  allocated  to  the  specialist 
pursuant  to  Amex  trading  floor  practices 
would  apply  only  to  the  number  of 
contracts  remaining  after  all  public 
customer  orders  have  been  filled  and 
the  member  firm's  crossing  rights  have 
been  exercised.^  However,  in  no  case 
could  the  total  number  of  contracts 
guaranteed  to  the  member  firm  and  the 


*  Facilitation  cross  transaction!,  occur  when  a 
floor  broker  representing  the  order  of  a  public 
customer  of  a  member  firm  crosses  that  order  with 
a  contra  side  order  from  the  firm  s  proprietary 
account. 

5  Amex  trading  floor  practices  provide  specialists 
with  a  greater  than  equal  participation  in  trades  that 
take  place  at  a  price  at  which  the  specialist  is  on 
parity  with  registered  options  traders  in  the  crowd. 
These  practices  are  subject  to  a  separate  filing  that 
seeks  to  codify  specialist  allocation  practices  See 
Securities  Exchange  Act  Release  .\o  42964  (June 
20,  2000).  65  FR  39972  (June  28.  2000) 
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specialist  exceed  40%  of  the  facilitation 
transaction 

In  the  more  than  two  years  since  the 
pilot  program  was  first  implemented, 
the  Exchange  has  found  it  to  be 
generally  successful.  The  Exchange 
seeks  to  extend  the  pilot  program  for  an 
additional  90  days,  pending 
consideration  of  a  related  proposed  rule 
change  it  has  filed  with  the 
Commission*^  concerning  revisions  to 
the  program  that  the  Amex  believes  will 
provide  further  incentive  for  price 
improvement  by  using  different 
procedures  to  determine  specialist  and 
registered  option  trader  participation. 
The  related  proposal  would  also  make 
the  program  permanent 

In  order  to  allow  the  pilot  program  to 
be  extended  without  significant 
interruption,  the  Amex  has  requested 
that  the  ("ommission  expedite  review  of, 
and  grant  accelerated  approval  to,  the 
proposal  to  extend  it.  pursuant  to 
section  19(b)(2)  of  the  Act.' 

2  Statuforv  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act "  in  general,  and 
furthers  the  objectives  of  section  6(b)(3) 
of  the  Act  "•  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers, 

6.  Sfilt-Rf^ulaton,-  Orifdnization's 
Statemfnt  on  Burden  on  Compftition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  CMhers 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretan,',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 


Washington,  DC  20.549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
CAimmission,  and  all  written 
communications  relating  to  the 
[imposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room  (Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-82  and  should  be 
submitted  by  November  8,  2002. 

IV,  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  (Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.'"  In  its  original  approval  of 
the  pilot  program,' '  the  Commission 
detailed  its  reasons  for  finding  its 
substantive  features  consistent  with  the 
,^( :t,  and,  in  particular,  the  requirements 
of  sections  6(b)(5)  and  6(b)(H)  of  the 
Act.'-  The  Commission  has  previously 
approved  rules  on  other  exchanges  that 
establish  substantially  similar  programs 
on  a  permanent  basis,' '  and  the 
extension  of  the  pilot  program  on  the 
.Amex — pending  review  of  its  related 
proposal  to  revise  the  program  and 
make  it  permanent — raises  no  new 
regulatory  issues  for  consideration  by 
the  Commission. 

The  Commission  finds  good  cause, 
consistent  with  sections  6(b)  and 
19(b)(2)  of  the  Act,  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof 
in  the  Federal  Register.  The  proposal 
will  extend  the  pilot  program  without 
significant  interruption  while  revisions 
are  considered,  and  does  not  raise  any 
new  regulatory  issues. 

/( is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-Amex-2002- 


"Sfif  File  No.  SR-Amex-2000-49,  available  fur 
inspection  al  the  Commission's  Public  Reference 
Koom. 

'15U.S.C.  78s(b)(2). 

•ISU.S.C.  78f(b). 

9  15U.S.C.  78f(b)(5). 


'"In  rtpprovinj!  fhi'i  proposal,  the  Commission  has 
lonsiderei)  the  proposed  rule's  impatl  on 
efficienLV.  i  unipelition.  and  capital  formation    15 
U  SC   78c(f) 

"  .Sef  supra,  note  3. 

••'ISU.S.C.  78flb)('i)and(b)(81 

" Sef.  eg  .  Se<  unties  Exchange  Act  Release  Nos 
42835  (Mav  26.  2000).  bS  FR  35b83  (June  5.  2000). 
and  42848  (May  2b.  2000).  65  FR  36206  (June  7, 
2000). 


82)  be,  and  hereby  is,  approved  on  an 
accelerated  basis  as  a  pilot  program 
through  January  7,  2003. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. '■» 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Dot.  02-26518  Filed  10-17-02.  8:4.5  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46647;  File  No.  SR-ISE- 
2002-21] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  International 
Securities  Exchange,  Inc.  Relating  to 
Listing  and  Maintenance  Standards 

October  11.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  October 
3.  2002,  the  International  Securities 
Exchange.  Inc.  ("Exchange"  or  "ISE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  amend  its 
maintenance  listing  criteria  for 
underlying  securities  contained  in  ISE 
Rule  503  to  allow  the  Exchange  to  add 
series  on  underlying  securities  that  fail 
to  meet  the  $3  minimum  trading  price 
requirement  so  long  as  they  are  trading 
on  another  options  exchange  and  met 
the  $3  requirement  at  the  time  they  were 
listed.  The  text  of  the  rule  amendment 
is  below:  proposed  new  language  is 
italicized. 

Rule  503.  Withdrawal  of  Approval  of 
Underlying  Securities 

***** 

(c)  In  connection  with  paragraph 
(b)(4)  of  this  Rule,  the  Exchange  shall 
not  open  for  trading  any  additional 
series  of  options  contracts  of  the  class 
covering  an  underlying  security  at  any 
time  (including  on  a  next-day. 


■M7CFR20O.3O-3(a)112) 

1  15  U.S.C78s(b)(l) 

2  17CFR24019h^4 
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expiration  or  intra-day  basis]  when  the 
market  price  per  share  of  such 
underlying  security  closed  less  than  $3 
on  the  last  trading  day  preceding  the 
day  on  which  such  series  are  added,  as 
measiued  by  the  closing  price  reported 
by  the  primary  market  in  which  the 
underlying  security  trades.  In  addition 
to  closing  at  or  above  $3  on  the  last 
trading  day  preceding  the  day  series  are 
added,  the  Exchange  shall  not  open  for 
trading  any  additional  series  of  options 
contracts  on  an  intra-day  basis  unless 
the  last  reported  trade  in  the  primary 
market  in  which  the  underlying  security 
trades  is  at  least  $3  at  the  time  the 
Exchange  determines  to  add  the  series. 
Notwithstanding  the  above,  the 
Exchange  may  add  a  series  if  the 
additional  series  is  traded  on  at  least 
one  other  registered  national  securities 
exchange  and,  at  the  time  the  additional 
series  was  listed  by  such  other  registered 
national  securities  exchange,  it  met  the 
$3  market  price  requirement. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Conmiission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1,  Purpose 

ISE  Rule  503  contains  the  guidelines 
used  to  determine  whether  an 
iinderlying  individual  equity  security 
previously  approved  for  options  trading 
meets  the  requirements  for  continued 
approval,  ISE  Rule  503  currently 
provides  that  the  Exchange  may  not  list 
additional  series  for  an  options  class 
unless  the  market  price  per  share  of  the 
underlying  security  is  at  least  $3  on  the 
last  trading  day  preceding  the  day  on 
which  such  series  are  added,  as 
measiu^d  by  the  closing  price  reported 
by  the  primary  market  in  which  the 
underlying  security  trades.  In  addition 
to  closing  at  or  above  $3  on  the  last 
preceding  trading  day,  the  Exchange 
may  not  open  any  additional  series  on 
an  intra-day  basis  unless  the  last 
reported  trade  in  the  primary  market  in 


which  the  underlying  security  trades  is 
at  least  $3  at  the  time  the  Exchange 
determines  to  add  the  series. 

The  Exchange  proposes  to  amend  ISE 
Rule  503  to  permit  the  Exchange  to  add 
additional  series  of  options  regardless  of 
the  market  price  per  share  for 
underlying  securities  that  satisfy  all  of 
the  maintenance  listing  requirements 
other  than  the  $3  per  share  price 
requirement,  so  long  as  such  series  are 
traded  on  at  least  one  other  registered 
national  secm"ities  exchange,  and  at  the 
time  the  additional  series  were  listed  by 
such  other  registered  national  securities 
exchange,  the  underlying  security  met 
the  $3  market  price  requirement.  Three 
of  the  five  options  exchanges  have 
already  adopted  this  change,^  and  the 
ISE  states  that  it  seeks  to  keep  its  rules 
consistent  with  these  other  options 
exchanges  to  avoid  any  competitive 
disadvantage  that  might  arise  if  the 
Exchange  were  unable  to  list  series  that 
are  permitted  to  be  listed  on  another 
exchange.  The  Exchange  states  that 
when  an  underlying  security  otherwise 
meets  the  maintenance  listing  standards 
and  at  least  one  other  exchange  trades 
the  options  series,  the  options  already 
are  available  to  the  investing  public. 
The  Exchange  believes  that  increased 
competition  for  order  flow  in  these 
additional  series  of  approved  options 
classes  will  benefit  investors  and  the 
marketplace  for  options  and  the 
respective  imderlying  securities.'' 
Moreover,  the  Exchange  believes  that 
the  maintenance  listing  standards  other 
than  price  assure  that  options  will  be 
listed  and  traded  on  the  securities  of 
companies  that  are  financially  sound. ^ 

2.  Statutory  Basis 

The  Exchange  believes  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)  ^  that  an  exchange  have  rules  that 
are  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 


3  See  Securities  Exchange  Act  Release  Nos.  46375 
(August  16,  2002),  67  FR  54628  (August  26.  2002) 
(SR-AMEX-2002-68);  46406  (August  23,  2002),  67 
FR  55446  (SR-PCX-2002-51);  and  46501 
(September  16,  2002).  67  FR  59585  (SR-CBOE- 
2002-52). 

*  The  Exchange  represents  that  this  proposed  rule 
change  would  not  serve  to  introduce  additional 
options  series. 

5  The  Exchange  represents  that  it  will  continue  to 
apply  the  other  maintenance  listing  guidelines  in 
Rule  503.  which  assure  that  (1)  the  underlying 
security  consists  of  a  large  number  of  outstanding 
shares  held  by  non-affiliates  of  the  issuer;  (2)  the 
underlying  security  is  actively-traded;  (3)  there  is  a 
large  number  of  holders  of  the  underlying  security; 
and  (4)  the  underlying  security  continues  to  be 
listed  on  a  national  securities  exchange  or  traded 
through  the  facilities  of  a  national  securities 
association. 

8  15U.S.C.78f(b)(5). 


information  with  respect  to,  and 
facilitating  transaction  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

ni.  Solicitation  of  Comments 

Interested  person?  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2002-21  and  should  be 
submitted  by  November  8,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
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Act.'  The  Cummission  bolieves 
investors  benefit  from  tfie  competition 
among  options  exchanges  that  results 
when  options  are  listed  on  more  than 
one  options  exchange;  and  that 
investors  are  sufficiently  protected,  even 
though  ISE  will  be  permitted  to  list  a 
series  of  option  contracts  when  the 
market  price  of  the  underlying  secunt\ 
is  below  $3.  because  the  Exchange  inu>t 
comply  with  all  of  the  other 
maintenance  listing  requirements,  and 
the  market  price  of  the  underlying 
security  was  at  or  above  S3  when  the 
options  series  was  listed  on  the  first 
options  exchange.*^  Therefore,  the 
(k)mmission  finds  that  proposed  rule 
change  will  promote  just  and  equitable 
principles  of  trade,  and.  in  general, 
protect  investors  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.'' 

The  ISE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  approval  pursuant  to 
Section  19(b)(2)  of  the  .\ct  '"  The 
Commission  believes  accelerated 
approval  of  the  proposal  would  enhance 
competition  among  the  options 
exchanges.  Acc:ordingly.  the 
Commission  finds  good  cause, 
consistent  with  Section  19(b)(2)  of  the 
Act,' '  to  approve  the  proposed  rule 
c  hange  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the  notice  of 
filing  thereof  in  the  Federal  Register 

It  is  thfrfforp  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'-  that  the 
proposed  rule  change  (SR-lSE-2002-21) 
is  hereby  approved  on  An  accelerated 
basis. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority  '  ' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  0(11    (12-2f>r.:i4  Filed  10-17-02;  8:45  am] 
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Id 

"The  l>)mmission  notes  that  siirh  series  niusi 
havir  UfMi  pniperly  listed  by  the  original  options 
pxrhangt!. 

'  15  l)..S.(;.  ZHftbK.'i).  In  apprnving  this  propiis«d 
mil?  channc  the  ( Jnnmission  notes  that  il  has 
( onsidt;rt!<l  Ihr  pniposecl  rule's  impact  nn 
efficionjiy.  (ornpi-litioii.  and  capital  formation.  15 
ii.s.c;.  78c(n 

'OlSU.S.fl  78s(bK2). 

"Id. 

'^Id. 

"17  (TR  240.3O-3(a)(12) 


[Release  No.  34-46646;  File  No.  SR-ISE- 
2002-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  International 
Securities  Exchange,  Inc.,  Relating  to 
Its  Complex  Order  Rule 

Oi.t()l)(U   1  1.  2002 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on  October 
1.  2002,  the  International  Securities 
Exchange.  Inc.  (the  "Exchange"  or  the 
"ISE").  filed  with  the  Securities  and 
Ex(  liaiige  Commission  ( "(Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  ISE. '  The 
C-ommission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  For  the 
reasons  described  below,  the 
Commission  is  granting  accelerated 
approx.il  to  the  proposed  rule  change. 

I.  Self-Reguiatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  permanent 
approval  of  its  complex  order  rule.  Rule 
722  (the    Rule").  The  ISE  also  proposes 
to  amend  the  Rule  to  delete  the 
provisions  allowing  a  Member  to 
execute  40  percent  of  certain  complex 
orders  such  Member  entered  without 
the  need  for  the  order  to  be  exposed  for 
30  se(  imds 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  I\'  below. 
The  I.SE  h.is  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C.  below,  of 
the  most  significant  aspects  of  such 
statements. 


A   Sflf-Regulaton-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


>  15  1  .S.C.  78s(bKl) 

•'17(:FR  240. 19b-^ 

'  rfif  (lonimission  supplied  additional  li\l  t"  ihr 
desiriplion  of  the  proposed  rule  change,  with  the 
toiisent  of  the  l.SK.  to  rHtli-tl  ISE's  ii«lelii)ii  of  nilfs 
that  otherwise  pennilted   '(  rossiiij;"  of  ordt'r-- 
Telephone  conversation  Ijelween  Mithael  Siinnn 
Senior  Vic  e  President  and  (ieneral  (.oiinsfl.  l.Sh. 
and  Andrew  Shipe.  Spe<:ial  Coun.sel.  Division  of 
VLirki'l  Ki^gulation.  Commission  |C)(  tciti.T  in  ^0(i;i| 


1 .  Purpose 

On  October  18,  2001,  the  Commission 
approved  the  ISE's  Complex  Order 
Rule.-"  The  Rule  established  priority  and 
order  handling  principles  for  complex 
orders  such  as  spreads  and  straddles.  By 
its  terms,  the  Rule  was  effective  for  one 
year,  or  until  October  18,  2002.  The 
purpose  of  this  proposed  rule  change  is 
to  adopt  the  Rule  on  a  permanent  basis. 
The  ISE's  complex  order  rule  is  similar 
to  those  of  the  other  exchanges  with 
respect  to  order  handling  and  priority 
afforded  complex  orders."'  The  one 
provision  that  is  unique  to  the  ISE 
permits  a  Member  to  execute  40  percent 
of  certain  complex  orders  as  principal, 
or  as  agent  against  an  order  solicited 
from  a  Member  or  non-Member  broker- 
dealer,  without  the  need  for  the  order  to 
be  exposed  for  30  seconds.  The 
Exchange  now  proposes  to  delete  that 
provision. 

The  ISE  notes  the  complex  order  rule 
has  been  effective  in  providing  a 
framework  for  the  trading  of  complex 
orders.  While  the  ISE  continues  to 
c;onsider  ways  to  improve  upon  the 
handling  of  complex  orders,  over  the 
last  year  the  basic  trading  mechanism 
and  complex  order  priority  structure 
have  proven  sound.  The  ISE  therefore 
seeks  approval  of  this  rule  on  a 
permanent  basis. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  for  a  free 
and  open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
inve.stors  and  the  public  interest. 

B.  Self-Regulator,-  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 


'  (iIh  Nil   ,SK-l,SK-2O02-18:  Release  No   34-14^)ri.-) 
|()(1ol)er  kH.  2001):f.ti  PR  fi.tHIfl  lOdiiljer  24.  2001) 

•Chicago  Board  Options  K\(  h.mge  CCBOf) 
Rule  t).45;  Ameruan  Stock  FAch.ingc  |'.-\iiu'\") 
Kiilc  MfiOfdl.  Cniiiinenlarv  .01;  I'hiladeiphia  .Stock 
K\i  h.mge  I  ■f'hl.x  ■)  Rule  10;i:i;  Rii  ifii   K\(  hange 
Rul.'b.75. 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

ni.  Solicitation  of  Comments 

« 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secinrities  and  Exchange 
Commission,  450  Fifth  Street,-NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2002-20  and  should  be 
submitted  by  November  8,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  Section  6(b)(5). ^  The 
Commission  did  not  receive  comments 
on  the  proposed  rule  change  when  the 
pilot  was  first  proposed.^  Pursuant  to 
Section  19(b)(2)  of  the  Act,^  the 
Commission  further  finds  good  cause  to 
approve  the  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  proposed  rule 
change  would  eliminate  the  provisions 
of  the  Rule  that  permit  members  to 
execute  40%  of  certain  complex  orders 
without  prior  expoisure  to  the  market. 


The  Commission  believes  that  limiting 
such  facilitation  or  crossing  rights  helps 
to  adequately  protect  competitive 
pricing  for  all  orders.  Furthermore,  this 
change  makes  the  rule  consistent  with 
the  rules  of  CBOE.  Amex  and  Phbc.  The 
Commission  also  believes  that  it  is 
appropriate  to  permanently  approve  this 
heretofore-pilot  program  on  an 
accelerated  basis  in  order  to  ensure 
continuous  operation  of  the  ISE's 
framework  for  trading  complex  orders. 

V.  Conclusion 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-ISE-2002-20) 
is  hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority,  i" 

Margaret  H.  McFarland, 

Deputy  Secretan-. 

[FR  Doc.  02-26625  Filed  10-17-02;  8;45  am] 
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[Release  No.  34-46638;  File  No.  SR-MSRB- 
2002-13] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Municipal  Fund 
Securities  Limited  Principal 
Qualification  Examination  (Series  51) 
and  Rule  G-3  on  Professional 
Qualifications 

Octokier  10,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"),'  and  Rule  19b— 4 
thereunder, 2  notice  is  hereby  given  that 
on  September  30,  2002  the  Municipal 
Securities  Rulemaking  Board  ( 'MSRB  " 
or  "Board")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-2002- 
13).  The  proposed  rule  change  is 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
MSRB.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


6  15  U.S.C.  78ftb)(5). 
^  See  in.  4.  supra. 
"15U.S.C.  78s(b)(2). 


"15  U.S.C.  78s(b)(2). 
'"l/CFR  200.30-3(a)(12) 
■15  U.S.C.  78s(bl(l). 
2  17CFR  240.19b-4. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  has  filed  with  the  SEC  a 
proposed  rule  change  consisting  of  the 
test  specifications  and  the  study  outline 
for  the  MSRB's  new  Municipal  Fund 
Securities  Limited  Principal 
Qualification  Examination  (Test  Series 
51),  as  well  as  an  amendment  to  Rule  G- 
3,  on  professional  qualifications 
(hereafter  referred  to  as  "the  proposed 
rule  change").  The  amendment  to  Rule 
G-3  will  extend  to  March  31.  2003  the 
period  during  which  certain  categories 
of  principals  may  continue  to  act  as 
municipal  fund  securities  limited 
principals  without  taking  and  passing 
the  new  Series  51  examination.  The 
proposed  rule  change  will  become 
operative  on  November  1,  2002. 

A  description  of  the  new  Series  51 
examination  is  included  in  the  study 
outline.  Confidential  information  on  the 
examination  is  included  in  the  test 
specifications  and  has  been  filed  with 
the  Secretary  of  the  SEC  pursuant  to 
Rule  24b-2  under  the  Exchange  Act  for 
confidential  treatment.  Below  is  the  text 
of  the  amendment  to  Rule  G-3.  New- 
language  is  italicized:  deletions  are  in 
brackets. 

Rule  G-3.  Classification  of  Principals 
and  Representatives:  Numerical 
Requirements:  Testing:  Continuing 
Education  Requirements 

(a)  No  change. 

(b)  Municipal  Seci     ties  Principal: 
Municipal  Fund  Sec   .ities  Limited 
Principal. 

(i)-(iii)  No  change, 
(iv)  Municipal  Fund  Securities 
Limited  Principal. 

(A)-(D)  No  change. 

(E)  Temporary  Provisions  for 
Municipal  Fund  Securities  Limited 
Principal.  Notwithstanding  any  other 
provision  of  this  rule,  until  March  31. 
2003.  [December  31.  2002.]  the 
following  provisions  shall  apply  to  any 
broker,  dealer  or  municipal  securities 
dealer  whose  municipal  securities 
activities  are  limited  exclusively  to 
municipal  fund  securities: 

(l)-(3)  No  change. 

(4)  On  and  after  April  1.  2003, 
[January  1,  2003,1  all  municipal  fund 
securities  limited  principals  (including 
any  municipal  fund  securities  limited 
principals  designated  as  provided  in 
clause  (b)(iv)(E)(l))  must  be  qualified  as 
provided  in  subparagraph  (b)(iv)(B). 

(c)-(h)  No  change. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  (^nmmis.sion.  the 
MSRB  included  statement.s  coat  eriung 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  aiiv 
comments  it  received  on  the  proposed 
rule  change  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  I\'  below.  The 
MSRB  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  ('  below,  ot 
the  most  significant  aspects  of  such 
statements 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Mule 
dhange 

(a)  Under  section  (b)(iv)  of  Rule  G-3. 
on  professional  qualifications,  an 
associated  person  of  a  broker,  dealer  or 
municipal  securities  dealer  ("dealer") 
mav  undertake  supervisory  activities 
with  respect  to  the  dealer's  municipal 
fund  securities  a(  tivities  bv  (jualifMng 
as  a  municipal  fund  seiiurities  limited 
principal.  Current  rule  G-3(b)(iv)(E)(4) 
provides  that,  on  and  after  lanuary  1. 
2003,  all  municipal  fund  set  unties 
limited  principal  must  be  qualified  bv 
taking  and  passing  the  new  Series  51 
examination.' 

The  Series  51  examination  will 
qualify  an  associated  person  of  a  dealer 
to  manage,  direct  or  supervise  certain 
specified  activities,  but  solely  as  sut;h 
activities  relate  to  transactions  in 
municipal  fund  seciirities/*  The 
examination  will  be  a  90-minute.  60 


'  Prior  lo  this  date,  d  general  serunties  pnnr.ipal 
(.Series  24)  or  investment  i umpany/vanahlt- 
fonlracfs  limited  pnnripal  (Series  26)  may  a<.t  as  •> 
municipal  fund  >e<:urities  limited  principal  without 
further  qualification. 

*These  activities  consist  of  (Al  umlerwriting, 
trading  or  sales  of  municipal  fund  securities:  (B) 
financial  advisory  or  consultant  services  for        lers 
in  connection  with  the  issuance  of  miinicip.ii  '.  .rid 
securities:  (C)  processing,  clearance,  and  (in  tli. 
case  of  non-l>ank  dealers)  safekeeping  of  munii  ipal 
fund  secunlies,  (D)  research  or  investment  advice 
with  respect  lo  municipal  fund  securities  (but  only 
lo  the  extent  related  to  the  activities  deM.nhed  in 
[A]  or  (B)):  IE)  any  other  activities  which  involve 
communication,  directly  or  indire<:tly.  with  public 
investors  in  municipal  fund  secunlies  (but  only  to 
the  extent  related  to  the  activities  described  in  (.M 
or  (B)):  (F)  maintenance  of  ref  ords  with  respect  to 
the  activities  desc  rifx-d  in  i.\)  through  (E).  and  (C.I 
training  of  municipal  sec  unties  priii<:ipals. 
municipal  fund  securities  limited  prim  ipals  or 
municipal  securities  representatives  with  respect  to 
muni(  ipal  fund  se<:urities  Municipal  securities 
principals  (.Series  53)  will  continue  lo  be  qualified 
to  manage.  diret:t  or  supervise  such  activities,  as 
they  relate  U>  municipal  fund  se<;u^ilu^s  or  to  any 
other  type  of  municipal  securities   Munu.ipal 
securities  sales  principal  (Series  y/lOl  will  continue 
to  be  qualified  to  supervi.se  sales  lo  and  purchases 
from  customers  of  municipal  secunlies.  including 
municipal  fund  securities. 


multiple  choice  question  examination 
with  70%  as  the  passing  score.  It  will 
measure  a  candidate's  knowledge  of 
munitipal  fund  securities  and  the 
set  urities  industrv  rules  and  regulations 
pertinent  to  such  products.  The 
examination  will  require  that  the 
iiidiv  niual  taking  it  have  previously  or 
com  urreiitlv  taken  and  passed  the 
general  stMuritit^s  principal  qualification 
examination  (Series  24)  or  investment 
company  and  annuitv  principal 
qualification  examination  (Series  26). 

A  subcommittee  of  the  MSRB's 
Professional  Qualifications  Advisory 
Committee  consisting  of  industry 
representatives,  working  with  MSRB 
staff  ill  consultation  with  NASD  staff. 
developed  the  Series  51  study  outline 
and  test  specifications.  The  examination 
will  be  divided  into  seven  topical 
sec:tions.  The  topical  sections  and  the 
percent  of  questions  designated  for  each 
such  section  are  as  follows:  Regulatory 
Structure  (5"..);  Product  Knowledge 
(20%).  lieneral  Supervision  (20%):  Fair 
Practice  and  Conflicts  of  Interest  (15%): 
.Sales  Supervision  (20°/o);  Underwriting 
and  Disclosure  Obligations  (10%):  and 
Operations  (lO"..)  The  specifications  for 
the  Series  51  examination  specify  how 
the  questions  asked  on  each 
examination  are  to  be  allocated  among 
the  \',irious  subtopics  within  these 

tiipit  .ll  set  tlnlls 

Rule  Vr-.i  currently  allows  general 
securities  principals  (.Series  24)  and 
investment  companv  limited  principals 
(Series  26)  to  suptjrvise  munu  ipal  fund 
securities  activitit^s  during  a  transition 
period  that  ends  on  December  31.  2002. 
On  and  after  lanuary  1.  2003.  all 
miiiiii  ip.il  fund  securities  limited 
[iriiu  ipals  must  be  (jualified  by  taking 
and  passing  the  new  Series  51 
examination  However,  administration 
of  this  examination  will  not  begin  until 
on  iir  .iboiit  lanuarv  1.  2003.  Thus,  the 
MSRB  IS  extending  the  period  during 
which  Series  24  and  26  principals  may 
continue  to  supervise  municipal  fund 
securities  activities  without  further 
cpialification.  The  amendment  to  Rule 
G-3  will  act  omplish  this  by  extending 
the  transition  period  to  March  31.  2003. 
This  extension  will  provide  a  three- 
month  perioci  during  which  candidates 
can  take  and  pass  the  examination. 
Under  the  amendment,  all  municipal 
fund  securities  limited  principals  will 
be  required  to  have  taken  and  passed 
the  Series  51  examination  by  April  1. 
2003. 

(b)  The  MSRB  believes  that  the 
proposed  rule  change  is  consistent  with 
Setition  15B(b)(2)(A)  of  the  Exchange 
Act.  which  provides  that  it  is  the 
MSRB's  responsibility  to  propose  and 
adopt  rules  which: 


provide  that  no  municipal  securities  broker 
nr  municipal  sei:urities  dealer  shall  effect  any 
transaction  in.  or  induce  or  attempt  to  induce 
the  purchase  or  sale  of.  any  municipal 
se<  uritv  unless  *    *    *  such  municipal 
se(  unities  broker  or  municipal  securities 
dealer  and  every  natural  person  associated 
with  such  municipal  .securities  broker  or 
municipal  securities  dealer  meets  such 
standards  of  training,  experience. 
(  ompelence.  and  sui  h  other  qualifications  as 
the  Board  finds  necessary  or  appropriate  in 
the  [Hibh(  interest  or  for  the  protection  of 
ni\estnrs. 

Section  15B(b)(2)(A)  of  the  Exchange 
Act  also  provides  that  the  MSRB  may 
appropriately  classify  municipal 
securities  brokers  and  municipal 
securities  dealers  and  their  associated 
personnel  and  require  persons  in  any 
such  class  to  pass  tests  prescribed  by  the 
MSRB. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

C.  Self- Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (ii)  does  not  impose  any 
significant  burden  on  competition;  (iii) 
was  provided  to  the  SEC  for  its  review 
at  least  five  business  days  prior  to  the 
filing  date;  and  (iv)  does  not  become 
operative  until  November  1.  2002. 
which  is  more  than  thirty  (30)  days  after 
the  date  of  its  filing,  the  MSRB  has 
submitted  this  proposed  rule  change  to 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Exchange  Act  and 
Rule  19b-4(f)(6)  thereunder.  In 
particular,  the  MSRB  believes  the 
propo.sed  rule  change  qualifies  as  a 
"non-controversial  filing"  in  that  the 
proposed  rule  change  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest  and  does 
not  impose  any  significant  burden  on 
competition.  The  Commission  has 
determined  that  acceleration  of  the 
proposed  filings  is  consistent  with  the 
protection  of  investors  and  the  public 
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interest.  5  At  any  time  within  60  days  of 
this  filing,  the  Commission  may 
summarily  abrogate  this  proposal  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  offices.  All  submissions 
should  refer  to  File  No.  SR-MSRB- 
2002-13  and  should  be  submitted  by 
November  8,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  02-26513  Filed  10-17-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46639;  File  No.  SR-MSRB- 
2002-11] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Regarding  the  Application  of 
Rule  Gr-19,  on  Suitability  of 
Recommendations,  to  Online 
Communications 

October  10.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act")^  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on 
September  25,  2002,  the  Municipal 
Securities  Rulemaking  Board  ("Board  " 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  an 
interpretive  notice  regarding  the 
application  of  Rule  G-19,  on  suitability 
of  recommendations,  to  online 
communications  (the  "Online 
Suitability  Notice")  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Online  Suitability  Notice  is  effective 
upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  paragraph 
(f)(1)  of  Rule  19b-4  thereunder,  in  that 
the  Online  Suitability  Notice  is  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule.  For 
the  reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  Online  Suitability 
Notice. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  issuing  this  Online 
Suitability  Notice  to  remind  brokers, 
dealers,  and  municipal  securities 
dealers  ("dealers")  that  they  have 
suitability  obligations  when  they  make 
recommendations  to  customers  online. 
The  text  of  the  Online  Suitability  Notice 
is  provided  below. 

Notice  Regarding  Application  of  Rule 
G^19.  on  Suitability  of 
Recommendations  and  Transactions,  to 
Online  Communications 

Background 

In  the  municipal  securities  markets, 
dealers  *  typically  communicate  with 


investors  one-on-one.  in  person,  or  by 
telephone.  These  dealer/customer 
communications  are  made  to  provide 
the  investor  with  information 
concerning  the  municipal  securities  the 
dealer  wants  to  sell  and  to  allow  the 
dealer  to  find  out  about  the  customer's 
investment  objectives.  Over  the  last  few 
years  there  has  been  a  dramatic  increase 
in  the  use  of  the  Internet  for 
communication  between  dealers  and 
their  customers.  Dealers  are  looking  to 
the  Internet  as  a  mechanism  for  offering 
customers  new  and  improved  ser\'ices 
and  for  enhancing  the  efficiency  of 
delivering  traditional  services  to 
customers.  For  example,  dealers  have 
developed  online  search  tools  that 
computerize  the  process  by  which 
customers  can  obtain  and  compare 
information  on  the  availability  of 
municipal  securities  of  a  specific  type 
that  are  offered  for  sale  by  a  particular 
dealer.'*  Technological  advancements 
have  provided  many  benefits  to 
investors  and  the  brokerage  industry. 
These  technological  innovations, 
however,  also  have  presented  new- 
regulatory  challenges,  including  those 
arising  from  the  application  of  the 
suitability  rule  to  online  activities.  In 
consideration  of  this,  the  MSRB  is 
issuing  this  notice  to  provide  dealers 
with  guidance  concerning  their 
obligations  under  MSRB  Rule  G-19, 
relating  to  suitability  of 
recommendations."'  in  the  electronic 
environment,  f' 

Rule  G-19  prohibits  a  dealer  from 
recommending  transactions  in 
municipal  securities  to  a  customer 


^  For  the  purposes  only  of  accelerating  the 
operative  date  of  this  proposal,  the  Commission  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 

ei7CFR20O.3O-3(a)(12). 


'  15  U.S.C.  78s(b)ll|. 

-17CFR240.19b-^. 

^The  term  "dealer"  is  used  in  this  notice  as 
shorthand  for  "broker."  "dealer"  or  "municipal 
securities  dealer."  as  those  terms  are  defined  in  the 


.^ct.  The  use  (if  the  term  In  this  notici'  does  nut 
implv  that  the  entity  is  necessarilv  tdkiiiK  .i 
principal  position  in  a  munii  ipal  sc(  unlv 

"The  Bond  Marltet  .'\'  ociatioii"s  I  "TBM.^")  1:1)01 
Review  of  Electronic  "       isartion  .S\  stems  found 
that  at  the  end  of  20'        Mere  were  al  least  23 
systems  based  in  th.      niled  .Stales  that  alUiw 
dealers  or  institutio    il  investors  to  buy  or  sell 
municipal  securities  cU-ctronu  alK  (ompared  to  just 
H  such  systems  in  1997,  While  dealers  are  also 
developing  electronic  trading  phitfoniis  that  allow 
retail  customers  to  buy  or  sell  munii  ipal  set  unties 
online,  the  development  of  online  retail  trading 
systems  for  municipal  set  urities  lags  far  behind  that 
for  equities 

•KuleC^lQ  provides  iii  pertinent  part: 

(c)  Suitability  of  ncr-'mnwriiinlions.  In 
recommending  lo  a  f  -Itiiner  any  munRipal 
set  urity  transaction.  .  Idealerj  shall  have  reasonable 
grounds: 

(i)  Based  upon  iftforindtitm  a\ailable  from  the 
issuer  of  the  security  or  otherwise,  and 

(ii)  Based  upon  the  facts  disclosed  by  sut  h 
customer  or  otherwise  known  abtiul  such  customer. 

For  believing  that  the  recommendalion  is 
suitable. 

'•  Althougti  the  focus  of  this  notice  is  on  the 
application  of  the  suitability  rule  to  electronic 
communications,  much  of  the  discussion  is  also 
relevant  to  mtjre  traditional  ' ummunications.  such 
as  discussions  made  in  person,  over  the  telephone, 
or  through  postal  mail. 
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unless  the  dealer  makes  rertdin 
determinations  with  respect  to  the 
suitability  of  the  transactions.' 
Specifically,  the  dealer  must  havt- 
reasonable  grounds  for  believing  that 
the  recommendation  is  suitable  based 
upon  information  available  from  the 
issuer  of  the  security  or  otherwise  an<l 
the  facts  disclosed  by  the  customer  or 
otherwise  known  about  such  customer 

As  the  rule  states,  a  dealer's 
suitability  obligation  only  applies  to 
securities  that  the  dealer  recommends  to 
a  customer  "  A  dealer  or  associated 
person  who  simply  effects  a  trade 
initiated  by  a  customer  without  a  related 
recommendation  from  the  dealer  or 
associated  person  is  not  required  to 
perform  a  suitability  analysis.  However, 
under  MSRB  Rules,  even  when  a  dealer 
does  not  recommend  a  municipal 
security  transaction  to  a  customer  but 
simply  effects  or  executes  the 
transaction,  the  dealer  is  obligated  to 
fulfill  certain  other  important  fair 
practice  obligations  For  example,  under 
Rule  G-17.  when  effecting  a  municipal 
security  transaction  for  a  customer,  a 
dealer  is  required  to  disclose  all 
material  facts  about  a  municipal 
security  that  are  known  by  the  dealer 
and  those  that  are  reasonably 
accessible  '  In  addition.  Rule  Ci-lfl 
requires  that  each  dealer,  when 
executing  a  municipal  securities 


■  This  notice  focuses  on  customer-specific 
suitabilitv  under  Rule  G-19  linder  Rule  C-19.  a 
dealer  must  also  have  a  reasonable  basis  to  believe 
that  the  recornmendalion  (ould  be  suitable  for  at 
least  some  customers  S«»  e  g..  Rule  Ci-lQ 
Interpretation — Notice  Cxincerning  the  ,\pplication 
of  .Suitability  Requirements  to  Investment  Seminars 
and  (ustnmer  Inquiries  Made  in  Response  to  a 
Dealer  s  .advertisement.  May  7   1985.  .Vf.SHB  Huh 
Boiik  (lulv  1.  2tK)2|  at  143.  In  n-  F I  Kaufman  and 
rumpanv  of  Virginia.  50  S.E  C   164.  I6«,  1989  SEC 
LEXIS  2J7b.  •10  119891  (the    reasonable  basis' 
obligation  relates  only  to  the  particular 
recommendation,  rather  than  to  any  particular 
customerl  The  SEC.  in  its  discussion  of  municipal 
underwnters  responsibilities  in  a  1988  Release. 
nolBfl  that    a  broker-dealer  recommending 
■rf^^^urities  lo  investors  implies  by  its 
retiimmendatioii  that  it  has  an  adequate  basis  fof 
the  rw  omniendation     Municipal  Secunti^s 
Disi  Insun-.  Release  No   34-26100  (September  22. 
19881  (the    1980  SEC  Release  I  at  text 
accompanying  note  72 

^  Similarly  the  suitability  rule  does  not  apply 
where  a  dealer  merely  gathers  information  on  a 
particular  customer  but  does  not  make  any 
recommendations  This  is  true  even  if  the 
information  is  the  type  .if  information  generally 
gathered  lo  satisfy  a  suitability  ubligatiim   Dealers 
should  nonetheless  rememfter  that  regardless  of  any 
determination  of  whether  the  dealer  is  making  a 
re<()mmendation  and  sub|«t  lo  the  suitability 
requirement,  the  dealer  is  required  to  make 
reasonable  efforts  to  obtain  certain  i  u.stomer 
specific  information  pursuant  to  rule  (.-8(a)(xi|  so 
that  dealers  can  protett  themselves  and  the  inlegrily 
of  the  secunties  markets  from  customers  who  do 
not  have  the  financial  means  to  pay  for  tran.sa<.tions 

•'See  Rule  G-17  Interpretation — Notice  Regarding 
Rule  (i-17.  on  Disclosure  of  Material  facts.  March 
20.  2002.  .VfSHS  Hu/e  Book  (July  1.  2002)  at  135. 


transaction  for  or  on  behalf  of  a 
customer  as  agent,  make  a  reasonable 
effort  to  obtain  a  price  for  the  customer 
that  is  fair  and  reasonable  in  relation  to 
prevailing  market  conditions.  Similarly, 
under  Rule  Ci-30,  if  a  dealer  engages  in 
principal  transactions  with  a  customer, 
the  dealer  is  responsible  for  ensuring 
that  it  is  charging  a  fair  and  reasonable 
price  The  MSRB  wishes  to  emphasize 
the  importance  of  the.se  fair  practice 
obligations  even  when  a  dealer  effects  a 
non-recommended  transaction  online.'" 

ApplicabHity  of  the  Suitability  Rule  to 
Electronic  Ckimmunications — General 
Principles 

There  has  been  much  debate  about  the 
application  of  the  suitability  rule  to 
online  activities."  Industry 
commentators  and  regulators  have 
debated  two  questions:  first,  whether 
the  current  suitability  rule  should  even 
apply  to  online  activities,  and  second,  if 
so,  what  types  of  online 
communic:ati()ns  constitute 
re«  ommendations  for  purposes  of  the 
rule  The  NASD  published  SASD  Notice 
to  Members  Ul-23.  Online  Suitability- 
Suitabilitv  Rule  and  Online 
Communication  (the  'NASD  Online 
Suitability  Notice")  (April  2001)  to 
provide  guidance  to  its  members  in 
.\pril  2001  '^  In  answer  to  the  first 
question,  the  MSRB.  like  the  NASD, 
believes  that  the  suitability  rule  applies 
to  all  recommendations  made  by  dealers 


'"On  April  30.  2002.  the  Commission  approved 
a  proposed  rule  >  hange  relating  lo  the  manner  in 
which  dealers  hilt'ill  their  fair  practice  obligations 
to  certain  iiistitutmnal  i  ustorners  Release  No  34- 
45849  |.^prll   W.  20021.  67  KR  30743    .See  Rule  (}- 
17  Interpretation— Notire  Regarding  the 
Application  of  MSRB  Rules  lo  Transactions  With 
Sophisticated  Munii  ipal  Market  Professionals 
CSMMPs   )  (the    SMMF  Notice   1.  MSH8  flu/e  Hook 
duly  1.  2002)  al  136   T)ie  SMMP  Notice  recognizes 
the  different  capabilities  of  SMMPs  and  retail  or 
non-sophistu  ated  institutional  customers  and 
provides  that  dealers  may  consider  the  nature  of  the 
institutional  cuslonier  when  determining  what 
specific  actions  are  necessary  to  meet  the  dealer  s 
fair  practice  obligations  to  such  customers   The 
SMMP  Notice  provides  that,  while  it  is  difficult  to 
define  in  advani  e  the  si  ope  of  a  dealer  s  fair 
practu  e  obligations  with  respect  to  a  particular 
transa(  tion.  by  making  a  reasonable  determination 
that  an  mstitulional  (ustomer  is  an  SMMP.  then 
certain  of  thf  dealer  s  fair  practu  e  obligations 
remain  appliialile  but  are  deemed  fulfilled 

' '  Sff  generally  Report  of  Commissioner  l^ura  S 
I'tjger  lo  the  SEC  On  Line  Brokerage  keeping 
Apace  of  l\ber%fxiie.  at  n   64  (Nov    19991  ("Unger 
Report    I  (disc  ussiiig  various  views  espoused  bv 
online  bnikerage  firms,  regulators  and  academics  on 
the  topic  of  online  suitabilily).  Developments  in  tfie 
Law— The  Law  of  Cvberspace,  1 12  Harv   L  Rev 
1574.  1582-83  ( 1999)  (The  article  highlights  the 
broader  delwie  by  academics  and  |udges  over 
whellier    to  apply  conventional  models  of 
rHgulatioii  to  the  Internet    "I. 

'•■  The  guidance  ronlained  in  this  notice  is 
iiileniied  lo  lie  (  onsistent  with  the  general 
statements  and  guidelines  contained  in  the  NASD 
Online  Suitability  Notice. 


to  customers — including  those  made  via 
electronic  means — to  purchase,  sell,  or 
exchange  a  security.  Electronic 
communications  from  dealers  to  their 
customers  clearly  can  constitute 
recommendations.  The  suitability  rule, 
therefore,  remains  fully  applicable  to 
online  activities  in  those  cases  where 
the  dealer  recommends  securities  to  its 
customers. 

With  regard  to  the  second  question, 
the  MSRB  does  not  seek  to  identify  in 
this  notice  all  of  the  types  of  electronic 
communications  that  may  constitute 
recommendations.  As  the  MSRB  has 
often  emphasized,  '(wlhether  a 
particular  transaction  is  in  fact 
recommended  depends  on  an  analysis 
of  all  the  relevant  facts  and 
circumstances."  "  That  is,  the  test  for 
determining  whether  any 
communication  (electronic  or 
traditional)  constitutes  a 
recommendation  remains  a  "facts  and 
circumstances  '  inquiry  to  be  conducted 
on  a  case-by-case  basis. 

The  MSRB  also  recognizes  that  many 
forms  of  electronic  communications 
defy  easy  characterization.  The  MSRB 
believes  this  is  especially  true  in  the 
online  municipal  securities  market, 
which  is  in  a  relatively  early  stage  of 
development.  Nevertheless,  the  MSRB 
offers  as  guidance  the  following  general 
principles  for  dealers  to  use  in 
determining  whether  a  particular 
communication  could  be  deemed  a 
recommendation.'''  The  "facts  and 
circumstances  "  determination  of 
whether  a  communication  is  a 
recommendation  requires  an  analysis  of 
the  content,  context,  and  presentation  of 
the  particular  communication  or  set  of 
communications.  The  determination  of 
whether  a  recommendation  has  been 
made,  moreover,  is  an  objective  rather 
than  a  subjective  inquiry.  An  important 
factor  in  this  regard  is  whether — given 
its  content,  context,  and  manner  of 
presentation — a  particular 
communication  from  a  dealer  to  a 
customer  reasonably  would  be  viewed 
as  a  "call  to  action,"  or  suggestion  that 
the  customer  engage  in  a  securities 
transaction.  Dealers  should  bear  in  mind 
that  an  analysis  of  the  content,  context, 
and  manner  of  presentation  of  a 
communication  requires  examination  of 
the  underlying  substantive  information 
transmitted  to  the  customer  and 
consideration  of  any  other  facts  and 
circumstances,  such  as  any 
accompanying  explanatory  message 


' '  .See  eg.  Rule  (i-19  Interpretive  Letter  dated 
February  17.  1998.  MSPB  Bute  Book  duly  1.  2002) 
al  144. 

'*  These  general  principles  were  first  enunciated 
in  the  NASD  Online  Suitabilitv  Notice. 
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from  the  dealer,  ^5  Another  principle 
that  dealers  should  keep  in  mind  is  that, 
in  general,  the  more  individually 
tailored  the  coimnunication  is  to  a 
specific  customer  or  a  targeted  group  of 
customers  about  a  security  or  group  of 
securities,  the  greater  the  likelihood  is 
that  the  communication  may  be  viewed 
as  a  recommendation. 

Scope  of  the  Term  Recommendation 

As  noted  earlier,  the  MSRB  agrees 
with  and  has  in  this  guidance  adopted 
the  general  principles  enunciated  in  the 
NASD  Online  Suitability  Notice  as  well 
as  the  NASD  guidelines  for  evaluating 
suitability  obligations  discussed  below. 
While  the  MSRB  believes  that  the 
additional  examples  of  communications 
that  do  not  constitute  recommendations 
provided  by  the  NASD  in  its  Online 
Suitability  Notice  are  useful  instruction 
for  dealers  who  develop  equity  trading 
web  sites,  as  the  examples  are  based 
upon  communications  that  exist  with 
great  regularity  in  the  Nasdaq  market, 
the  MSRB  believes  that  the  examples 
have  limited  application  to  the  types  of 
information  and  electronic  trading 
systems  that  are  present  in  the 
municipal  securities  market. 

For  example,  the  NASD's  third 
example  of  a  communication  that  is  not 
a  recommendation  describes  a  system 
that  permits  customer-directed  searches 
of  a  "wide-universe"  of  securities  and 
references  all  exchange-listed  or  Nasdaq 
seciu'ities,  or  externally  recognized 
indexes.  '^  The  NASD  example 
therefore  applies  to  dealer  web  sites  that 
effectively  allow  customers  to  request 
lists  of  securities  that  meet  broad 
objective  criteria  from  a  list  of  all  the 
securities  available  on  an  exchange  or 
Nasdaq.  These  are  examples  of  groups  of 
securities  in  which  the  dealer  does  not 
exercise  any  discretion  as  to  which 
securities  are  contained  within  the 
group  of  securities  shown  to  customers. 
This  example  makes  sense  in  the  equity 
market  where  there  are  centralized 
exchanges  and  where  electronic  trading 
platforms  routinely  utilize  databases 
that  provide  customer  access  to  all  of 
the  approximately  7,300  listed  securities 
on  Nasdaq,  the  NYSE  and  Amex. 
However,  no  dealer  in  the  municipal 
securities  market  has  the  ability  to  offer 
all  of  the  approximately  1.3  million 
outstanding  municipal  securities  for 


'^  For  example,  if  a  dealer  transmitted  a  rating 
agency  research  report  to  a  customer  at  the 
customer's  request,  that  communication  may  not  be 
subject  to  the  suitability  rule;  whereas,  if  the  same 
dealer  transmitted  the  very  same  research  report 
with  an  accompanying  message,  either  oral  or 
written,  that  the  customer  should  act  on  the  report, 
the  suitability  analysis  would  be  different. 

'B  NASD  Online  Suitability  Notice  at  3. 


sale  or  purchase.  The  municipal 
securities  market  is  a  fragmented  dealer 
market.  Municipal  securities  do  not 
trade  through  a  centralized  exchange 
and  only  a  small  number  of  securities 
(approximately  10,000)  trade  at  all  on 
any  given  day.  Therefore,  there  is  no 
comparable  central  exchange  that  could 
serve  as  a  reference  point  for  a  database 
that  is  used  in  connection  with 
mimicipal  securities  research  engines. 
The  databases  used  by  dealer  systems 
typically  are  limited  to  the  municipal 
securities  that  a  dealer,  or  a  consortium 
of  dealers,  holds  in  inventory.  In  these 
types  of  systems  the  customer's  ability 
to  search  for  desirable  securities  that 
meet  the  broad,  objective  criteria  chosen 
by  the  customer  (e.g.,  all  insured 
investment  grade  general  obligation 
bonds  offered  by  a  particular  state)  is 
limited.  The  concept  of  a  wide  universe 
of  securities,  which  is  central  to  all  of 
the  NASD's  examples,  is  thus  difficult 
to  define  and  has  extremely  limited,  or 
no,  application  in  the  municipal 
securities  market. 

Given  the  distinct  features  of  the 
municipal  securities  market  and  the 
existing  online  trading  systems,  the 
MSRB  believes  it  would  be  impractical 
to  attempt  to  define  the  features  of  an 
electronic  trading  system  that  would 
have  to  be  present  for  the  system 
transactions  to  not  be  considered  the 
result  of  a  dealer  recommendation.  The 
online  frading  systems  for  municipal 
securities  that  are  in  place  today  limit 
customer  choices  to  the  inventory*  that 
the  dealer  or  dealer  consortium  hold, 
and  therefore,  the  dealer  will  always 
have  a  significant  degree  of  discretion 
over  the  securities  offered  to  the 
customer.  A  system  that  allows  this 
degree  of  dealer  discretion  is  a  dramatic 
departure  from  the  types  of  no 
recommendation  examples  provided  by 
the  NASD  guidance,  and  thus,  these 
communications  must  be  carefully 
analyzed  to  determine  whether  or  not  a 
recommendation  has  been  made. 

The  MSRB,  however,  does  believe 
that  the  examples  of  communications 
that  are  recommendations  provided  in 
the  NASD  Online  Suitability  Notice  are 
communications  that  take  place  in  the 
municipal  securities  market.  Therefore, 
the  MSRB  has  adopted  these  examples 
and  generally  would  view  the  following 
communications  as  falling  within  the 
definition  of  recommendation: 

•  A  dealer  sends  a  customer-specific 
electronic  communication  [e.g.,  an  e- 
mail  or  pop-up  screen)  to  a  targeted 
customer  or  targeted  group  of  customers 


encouraging  the  particular  customer{s) 
to  purchase  a  municipal  security.'" 

•  A  dealer  sends  its  customers  an  e- 
mail  stating  that  customers  should  be 
invested  in  municipal  securities  from  a 
particular  state  or  municipal  securities 
backed  by  a  particular  sector  (such  as 
higher  education)  and  urges  customers 
to  purchase  one  or  more  stocks  from  a 
list  with  "buy"  recommendations. 

•  A  dealer  provides  a  portfolio 
analysis  tool  that  allows  a  customer  to 
indicate  an  investment  goal  and  input 
personalized  information  such  as  age, 
financial  condition,  and  risk  tolerance. 
The  dealer  in  this  instance  then  sends 
(or  displays  to)  the  customer  a  list  of 
specific  municipal  securities  the 
customer  could  buy  or  sell  to  meet  the 
investment  goal  the  customer  has 
indicated.'" 

•  A  dealer  uses  data-mining 
technology  (the  electronic  collection  of 
information  on  Web  Site  users)  to 
analyze  a  cu.stomers  financial  or  online 
activity — whether  or  not  known  by  the 
customer — and  then,  based  on  those 
observations,  sends  (or  "pushes") 
specific  investment  suggestions  that  the 
customer  purchase  or  sell  a  municipal 
security. 

Dealers  should  keep  in  mind  that  these 
examples  are  meant  only  to  provide 
guidance  and  are  not  an  exhaustive  list 
of  communications  that  the  MSRB  does 
consider  to  be  recommendations.  As 


■' '  Note  that  there  are  instances  wherr  sending  a 
customer  an  electronic  communu  ation  that 
highlights  a  particular  municipal  security  (or 
set  urities)  will  not  be  viewed  as  a  reciimniendation. 
For  instance,  while  eat  h  case  requires  an  analysis 
of  the  particular  fads  and  circumstaiK  es.  a  dealer 
generally  would  not  be  viewed  as  making  a 
recommendation  when,  pursuant  to  h  <  ustomer's 
request,  it  sends  the  customer  (1)  electronic  "alerts" 
(such  as  account  activity  alerts,  market  alerts,  or 
rating  agency  changes)  or  (2|  research 
announcements  {e.g  .  sector  reports)  that  are  not 
tailored  to  the  individual  customer,  as  long  as 
neither'given  their  content,  context,  and  manner  of 
pre.senlationwould  lead  a  i  ustomer  reasonably  to 
believe  that  the  dealer  is  suggesting  that  the 
customer  take  action  in  response  to  the 
communication. 

'"  Note,  however,  that  .i  portfolio  analysis  tool 
that  merely  generates  a  suggested  nii.x  of  general 
classes  of  financial  assets  (f  ^'  .  6U  percent  equities. 
20  percent  bonds,  and  20  percent  i  ash  ef^uivalents). 
without  an  accompanying  list  of  securities  that  the 
customer  could  purchase  to  ai  hieve  that  allocation, 
would  not  trigger  a  suitability  obligation  On  the 
other  hand,  a  series  of  actions  whu  h  may  not 
constitute  recommendations  when  considered 
individually,  mav  amount  to  a  recommendation 
when  considered  in  the  aggregate  For  example,  a  ■ 
portfolio  allocator's  suggestion  that  a  c  ustomer 
could  alter  his  or  her  current  mix  of  investments 
followed  by  provision  of  a  list  of  niunic  ipal 
securities  that  could  be  purchased  or  sold  to 
accomplish  the  alteration  could  be  a 
recommendation  Again,  however,  the 
determination  of  whether  a  portfolio  analysis  tool's 
communication  constitutes  a  recommendation  will 
depend  on  the  content,  context,  and  presentation  of 
the  communication  or  series  of  communic  ations 
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stated  earlier,  many  other  types  of 
electronic  communicatiims  are  not 
easily  characterized  In  addition, 
changes  to  the  factual  prcdii  ativs  upon 
which  these  examples  are  hased  (nr  the 
existence  of  additional  factors)  could 
alter  the  determination  nf  whether 
similar  communicatiDiis  may  or  mav  not 
be  viewed  as  recommendations.  Dealers, 
therefore,  should  analvze  all  relevant 
facts  and  circumstances,  bearing  in 
mind  the  general  principles  noted 
earlier  and  discussed  below,  to 
determine  whether  a  communication  is 
a  recommendation,  and  they  should 
take  the  necessary  steps  to  fulfill  their 
suitability  obligations.  Furthermore, 
thest?  examples  are  based  on 
technological  services  that  are  currentlv 
used  in  the  marketplace  Thev  are  n^t 
intended  tn  direct  or  limit  the  future 
development  of  delivery  methods  or 
products  and  services  provided  online. 

Guidflini-'s  for  Evaluating  Suttuhilitv 
Obligations 

Dealers  should  consider,  at  a 
minimum,  the  following  guidelines 
when  evaluating  their  suitability 
obligations  with  respect  to  municipal 
securities  transactions.''  None  of  these 
tjuidelines  is  determinative  of  whether  a 
recommendation  exists.  However,  each 
should  be  c:onsidered  in  evaluating  all 
of  the  facts  and  circumstances 
surrounding  the  communication  and 
transaction, 

•  A  dealer  cannot  avoid  or  discharge 
its  suitahilitv  obligation  through  a 
disclaimer  where  the  particular 
communication  reasonably  would  be 
viewed  as  a  recommendation  given  its 
content,  context,  and  presentation.-" 


'  I  husi'  >;uideliin!s  wert^  uriginally  set  forth  in  llu- 
NASU  Online  Suilal)ilily  Notice, 

■"  ,'\llhough  a  dealer  cannot  disclaim  awav  its 
suitability  obligation,  informing  customers  that 
ueneralized  information  provided  is  not  leased  on 
ihe  1  iistomer  s  particular  financial  situation  or 
Meeds  mav  help  clarifv  that  the  information 
[irovideil  is  not  meant  to  be  a  recommendation  to 
the  ciistumer  Whether  the  communiijition  is  in  fact 
a  recnmmendation  wuuld  still  depend  on  the 
content,  context,  and  presentation  of  the 
coniinunit  ation   Accordingly,  a  dealer  that  sends  a 
customer  or  group  of  customers  information  atxnit 
a  se<;urilv  might  include  a  statement  that  the  dealer 
is  not  providing  the  information  based  on  the 
customers   parti<  vilar  financial  situation  or  nee<ls 
Dealers  mav  properly  clisclose  to  customers  that  the 
npinions  or  recommemlations  expres.sed  in  research 
do  not  take  into  aKotinl  individual  investors' 
cin  umstaiiies  and  are  not  intended  to  represent 
re<;oininendations  b\  the  dealer  of  particular 
municipal  s«  unties  to  particular  customers. 

Dealers,  however,  should  refer  to  previous 
guidelines  issued  bv  the  SKC  that  may  be  relevant 
to  these  and/or  related  topii  s   For  instani  e,  the  SKI! 
has  issued  guidelines  regarding  whether  and  under 
what  cirt:umstan<es  third-partv  information  is 
attributable  to  an  issuer  and  the  .SEt^  noted  that  the 
guidance  also  mav  be  relevant  regarding  the 
responsibilities  of  dealers   Sfv  SEC  Guidance  on  the 


The  MSRB.  however,  encourages  dealers 
to  include  on  their  web  sites  (and  in 
other  means  of  communication  with 
their  (  ustomers)  clear  explanations  of 
the  use  and  limitations  of  tools  offered 
on  those  sites.-' 

•  Dealers  should  analyze  any 

(  ommunicatitm  about  a  security  that 
rea.sonablv  could  be  viewed  as  a  "call  to 
action"  and  that  thev  direct,  or  appear 
to  direct,  to  a  particular  indi\idual  or 
targeteii  group  of  individuals'as 
opposed  to  statt^ments  that  are  generally 
made  available  to  all  customers  or  the 
publii  at  largt^to  dett^rmine  whether  a 
ret  oininendation  is  being  made.-- 

•  Dealers  should  scrutinize  any 
communication  to  a  customer  that 
suggests  the  purcha.se.  sale,  or  e.xchange 
of  a  munii  ipal  securitv'as  opposed  to 
simply  providing  objective  data  about  a 
securitv'to  determine  whether  a 
recommendation  is  being  made.-' 

•  A  dealer  s  transmission  of 
unrequested  information  will  not 
necessarily  constitute  a 
recommendation   However,  when  a 
dealer  decides  to  st^nd  a  particular 
customer  unrequested  information 
about  a  security  that  is  not  of  a 
generalized  or  administrative  nature 
[f  g  .  notification  of  an  official 
communication),  tht;  dealer  should 
cart'fullv  review  the  circumstances 
iliider  which  the  information  is  being 
provided,  the  manner  in  which  the 
information  is  delivered  to  the 
customer,  the  (content  of  the 

(  ommunii  ation.  and  the  original  source 
of  the  information  Tht?  dealer  should 
perform  this  rtwiew  regardless  of 
whether  tht-  decision  to  send  the 
intormation  is  made  by  a  representative 
einploved  b\  the  dealer  or  by  a 
computer  software  program  used  by  the 
dealer. 


Use  of  Electronic  Media.  Release  Nos,  34-785fi.  34- 
42728.  IC-J44JI.,  t.S  FK  J'iH4:i  at  2584a-25849 
lApril  2H.  21KH)) 

-'  The  MSKH  Ix^lii-yes  th.it  ,i  de.iler  should,  at  a 
mininuiin.  clearly  explain  th>'  liniitalunis  of  its 
search  engine  and  the  ilei  eiilrah/ed  iialiin'  nt  the 
municipal  set  unties  market   The  dealer  should  .lUo 
clearly  explain  that  se(  unties  that  meet  the 
customer's  seari  h  criteria  miijht  be  available  troiii 
other  souries 

--'The  MSRB  notes  lh.it  there  are  c  in  umstances 
w  heri'  the  act  ot  sending  a  i  iiiiuiiuiiK  ation  to  a 
spei  ifii  group  >if  1  iistonieis  will  not  neiessarily 
iinplii  ale  the  suitability  rule   For  instance,  a 
dealer  s  business  de<  ision  to  provide  only  certain 
types  of  investment  intormation  If  K  .  research 
reportsl  to  a  i  ategorv  ot    premium  '  customers 
would  not.  without  more,  trigger  application  of  the 
suitability  rule  Conversely,  dealers  may  incur 
siulabilitv  obligatimis  when  they  send  a 
communication  to  a  large  group  of  customers  urging 
those  customers  to  invest  in  a  municipal  security 

-'  \s  with  the  other  general  guidelines  discussed 
111  this  notice,  the  presence  of  this  factor  alone  does 
not  automatically  mean  that  a  r(H.ommendation  has 
been  made 


•  Dealers  should  be  aware  that  the 
degree  to  which  the  communication 
r(>asonablv  would  influence  an  investor 
to  trade  a  particular  municipal  security 
or  group  of  municipal  securities'either 
through  the  context  or  manner  of 
presentation  or  the  language  used  in  the 
communication'may  be  considered  in 
determining  whether  a  recommendation 
is  being  made  to  the  customer. 

The  MSRB  emphasizes  that  the  factors 
listed  above  are  guidelines  that  may 
assist  d€!alers  in  complying  with  the 
suitability  rule.  Again,  the  presence  or 
absence  of  any  of  these  factors  does  not 
by  itself  control  whether  a 
rtH:ommendation  has  been  made  or 
whether  the  dealer  has  complied  with 
the  suitability  rule.  Such  determinations 
can  be  made  only  on  a  case-by-case 
basis  taking  into  account  all  of  the 
relevant  facts  and  circumstances. 

Conclusion 

The  foregoing  discussion  highlights 
some  suggested  principles  and 
guidelines  to  assist  in  determining  when 
electronic  communications  constitute 
rtK:ommendations.  thereby  triggering 
application  of  the  MSRB's  suitability 
rule.  The  MSRB  acknowledges  the 
numerous  benefits  that  may  be  realized 
by  dealers  and  their  customers  as  a 
result  of  the  Internet  and  online 
brokerage  services.  The  MSRB 
emphasizes  that  it  neither  takes  a 
position  on,  nor  seeks  to  influence,  any 
dealer's  or  customer's  choice  of  a 
particular  business  model  in  this 
electronic  environment.  At  the  same 
time,  however,  the  MSRB  urges  dealers 
both  to  consider  carefully  whether 
suitability  requirements  are  adequately 
being  addressed  when  implementing 
new  services  and  to  remember  that 
customers'  best  interests  must  continue 
to  be  of  paramount  importance  in  any 
setting,  traditional  or  online. 

As  new  technologies  and/or  ser\'ices 
evolve,  the  MSRB  will  continue  to  work 
with  regulators,  members  of  the 
industry'  and  the  public  on  these  and 
other  important  issues  that  arise  in  the 
online  trading  environment. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the  Online 
Suitability  Notice.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Section  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

Dealers  are  increasingly  offering 
online  brokerage  services  to  their  retail 
customers.  The  Internet  gives  retail 
customers  the  tools  to  manage  their  own 
accounts  and  the  ability  to  obtain  access 
to  investment  information.  Online 
trading  offers  many  benefits  to  dealers 
and  retail  customers,  but  dealers  must 
continue  to  fulfill  their  suitability 
obligations  in  the  online  environment 
whenever  they  recommend  to  a 
customer  the  purchase,  sale  or  exchange 
of  a  municipal  security. 

The  Online  Suitability  Notice  states 
that  the  suitability  rule  (MSRB  Rule  G- 
19)  remains  fully  applicable  to  online 
activities  where  a  dealer  recommends  a 
municipal  securities  transaction  to  its 
customers.  The  Online  Suitability 
Notice  does  not  expand  or  create  new 
obligations  under  the  suitability  rule, 
nor  does  it  establish  a  "bright  line"  test 
for  determining  whether  a  particular 
communication  constitutes  a 
recommendation  for  purposes  of  the 
suitability  rule.  The  MSRB  instead 
articulates  several  broad  principles  that 
dealers  can  use  in  evaluating  whether  a 
particular  online  communication  could 
fall  within  the  definition  of 
recommendation  for  purposes  of  the 
suitabihty  rule.  The  Online  Suitability 
Notice  also  provides  guidance  to 
members  through  the  use  of  examples  of 
communications  that  the  MSRB  believes 
fall  within  the  definition  of 
recommendation. 

(2)  Statutory  Basis 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall: 

be  designed  to  prevent  fraudulent  eind 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade  *   *   • 
to  remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

The  Board  believes  that  dealers  that 
make  recommendations  to  customers  in 
the  online  environment  have  an 
obligation  to  determine  whether 
recommendations  are  suitable  for  such 
customers.  The  MSRB  believes  that  this 
Online  Suitability  Notice  is  necessary  to 
protect  investors  and  the  public  interest 
with  respect  to  online  trading. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  since  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

(C)  Self-Regulatory  Organization  s 
Statement  on  Comments  Received  on 
the  Proposed  Rule  Change  by  Members, 
Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Online  Suitability  Notice  is 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(1)  thereunder,  in  that  it  is  a  stated 
policy,  practice  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule.  At 
any  time  within  60  days  of  this  fding, 
the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
eirguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
subnussions  should  refer  to  File  No. 
SR-MSRB-2002-11  and  should  be 
submitted  by  November  8,  2002. 


For  the  Commissi  jn.  by  the  Divisicm  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland. 
Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46636;  File  No.  SR-MSRB- 
2002-10] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  Rule  G-14,  on 
Reports  of  Sales  or  Purchases 

October  10,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  24,  2002  the  Municipal 
Securities  Rulemaking  Board  ("Board  " 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC  ")  a  proposed 
rule  change  (File  No.  SR-MSRB-2002- 
10)  as  described  in  Items  I.  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  MSRB.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  has  filed  with  die 
Commission  a  proposed  rule  change 
with  regard  to  Rule  G-14.  on  reports  of 
sales  or  purchases,  to  increase 
transparency  in  the  municipal  securities 
market.  The  proposed  rule  change 
would  not  change  the  wording  of  Rule 
G-14. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
MSRB  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 


"17CFR200,30-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
2  17  CFR  240,19b-*, 
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the  most  significant  aspects  ot  -.ik  h 
statements 

A.  Self-Reguhtory-  Organization's 

Statement  of  the  Purpose  of.  and 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

1    Purpose 

(a)  The  Board  has  a  long-standing 
polic:v  to  increase  price  transparency  in 
the  municipal  securities  market,  with 
the  ultimate  goal  of  disseminating 
comprehensive  and  contemporaneous 
pricing  data.  One  product  of  the  Board's 
Transaction  Reporting  Program  is  its 
Dailv  Transaction  Report,  which  has 
heen  provided  to  subscribers  each  dav 
since  [anuarv  2000.  The  report  is  made 
available  each  morning  by  7  am  and 
includes  details  of  transactions  in 
municipal  securities  which  were 
"frequently  traded'  the  previous 
business  dav   From  the  beginning  of  the 
Transacticm  Reporting  Program  in  TK)4 
through  the  spring  of  2002.   "frequentlv 
traded  "  securities  were  defined  as  those 
that  were  traded  four  or  more  times  on 
a  given  business  da\'  In  Mav  2002.  the 
Board  defined    frequently  traded' 
securities  as  those  that  were  traded 
three  or  more  times  on  a  given  day. ' 

When  transparency  was  initially 
being  intrndui  ed  into  thf  rnunii  ipal 
securities  market,  the  Bt)ard  was 
concerned  that  an  obser\'er  unfamiliar 
with  the  market  might  mistake  an 
isolated  reported  tran->a(  tion  or  pair  of 
transactions  as  providing  a  reliable 
indicator  of  "market  price  "  Because  of 
this  concern,  the  Board  adopted  the 
"frecjuentK-  traded"  threshold  of  four 
trades.  At  the  same  time,  the  Board  has 
made  a  commitment  to  review  the  use 
of  these  reports  as  experience  is 
obtained  and  eventually  to  move  to 
transparency  reporting  on  a  more 
contemporaneous  and  comprehensive 
basis  ' 

Since  I^»44.  the  Board  has  made 
ongoing  efforts  to  increase  price 
transparency  in  the  municipal  securities 
market  in  measured  steps,  culminatmg 
in  comprehensive,  real-time  pri(  e 
transparency  The  first  price 
transparencv  report,  begun  in  1993.  was 


'  -Sfe  KtlKHse  No.  34-4.5861  (May  1.  ::(XI2)  67  IK 
3098»-.10990 

'  Sff.  p  g  .  ■  Board  to  Prorned  with  Pilol  ProKrHiii 
lo  Disseminate  Inter-Dealer  Transaction 
Information.  ■  \ISHU  Rfiwrtt.  Vol    14,  No.  1 
(lanuarv  1994).  In  it.-,  approval  order  for  the  Inter- 
Dealer  Dailv  Report,  the  Securities  and  Exchange 
Cijnimission  noted  that  the  Board,  in  proreeding  to 
subsequent  level.s  of  transparency,  "should 
continue  lo  work  toward  publicly  dis.semuiatiiiR  the 
maxiinuin  level  r)f  useful  information  to  the  publii 
while  ensuring  that  the  information  and  manner  in 
which  it  is  presented  is  not  misleading."  Stv 
Release  No.34-34955  (November  9.  1994)  59  FR 
59810 


a  report,  published  the  day  after  trading 
C'T-t-l  "),  that  summarized  inter-dealer 
trades  in  fretjuenlly  traded  municipal 
securities.  In  1498.  the  Board  added 
customer  trades  to  the  T-t-1  summary 
reports,  and  in  lanuary  2000  began,  as 
well,  to  publish  indi\idual  transaction 
data  on  frequently  traded  securities.  The 
Board  has  also  introduced 
"comprehensive  "  transaction  reports  for 
this  market,  which  list  all  municipal 
securities  transactions  (regardless  of 
frequency  of  trading),  but  which  are 
available  no  less  than  one  week  after 
trade  date.  • 

At  this  time,  the  Board  believes  that 
the  next  appropriate  step  in  this  process 
IS  to  change  the  thn^shtjld  for 
determining  that  information  about  a 
municipal  securitv  is  to  be  disseminated 
in  the  T-t-1  Dailv  "Transaction  Report. 
The  proposed  rule  change  would  lower 
the  tlireshoid  from  tliree  to  two  trades 
per  day. 

Impact  of  Proposed  Report  on 
Transparencv 

The  proposed  threshold  would 
increase  substantially  the  proportion  of 
muiiit  ipal  securities  market  at  tivitv  that 
is  reportetl  on  tht^  dav  after  trading.  On 
a  tvpical  dav,  there  are  approximately 
26^000  transactions  in  about  10.000 
issues,  with  a  total  par  value  traded  of 
about  ,S9  5  billi(jn  The  present  Daily 
Transaction  Report,  with  a  thresfiold  of 
three  or  more  trades  per  day,  includes 
an  average  of  14.400  trades'in  2.600 
different  issues,  with  a  total  par  \alue  of 
about  .S5.2  billion.  Under  the  propo.sed 
threshold,  the  report  is  expected  to 
nil  hide  an  average  of  19.7f)0  trades  in 
5.600  issues,  with  a  total  par  value  of 
about  S7.7  billion.  This  represents  a  37 
percent  increase  in  the  number  of  trades 
reported,  a  more-than-twofold  increase 
in  tfie  number  of  issues  reported,  and  a 
48  percent  increase  in  par  value 
reported.'' 

Description  of  Ser\'ice 

The  enhanced  Daily  Transaction 
Report  with  the  two-trade  threshold  will 
replace  the  current  report  and  will  be 
made  available  each  day  to  subscribers 
via  the  Intt!rnet.  .Substribers  to  the 
current  .Stjrvict;  n!i;eive  the  report  free  of 
charge,  and  their  subscriptions  will 
continue  should  the  proposed  Ser\'ice 
be  implemented.  New  subscriptions  w'ill 
be  available  free  to  parties  who  sign  a 


■  The  first  comprehensive  report  was  intrixtiK  cd 
in  October  JlKMl  .mil  listed  nil  trades  .ifter  a  oiu'- 
month  delay  The  latest  ( umprehi-nsive  report 
Iwgan  operation  in  .August  iiOO;^  .tiul  has  .)  oiic-week. 
delav   Sff  Release  No.  J4-4ti,tH0  I.NuHUsI  19.  Mm} 
67  FR  548:n-54«32. 

"Data  IS  based  upon  market  activity  Iroin  .\pnl 
1.  2(X)1  through  )uly  31.  2001, 


subscription  agreement.  In  addition, 
recent  reports  will  continue  to  be 
available  for  examination,  also  free  of 
charge,  at  the  Board's  Public  Access 
Facility  in  Alexandria,  VA. 

Implementation  Schedule 

The  enhanced  report  will  be  available 
to  subscribers  as  soon  as  practical  after 
Commission  approval  of  the  proposed 
rule  change.  It  is  estimated  that  the 
period  between  approval  and 
implementation  will  not  exceed  two 
weeks. 

2.  Basis 

The  MSRB  has  adopted  the  proposed 
rule  change  pursuant  to  Section 
1.5B(b)(2)(I)  of  the  Act,  which  authorizes 
the  MSRB  to  adopt  rules  that  provide  for 
the  operation  and  administration  of  the 
Board. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the  " 
proposed  rule  change  will  impose  any 
burden  on  competition  in  that  it  applies 
equally  to  all  dealers  in  municipal 
securities. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Meml)ers.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  not  solicited,  hut  the 
Board  had  earlier  received  a  comment 
letter  from  The  Bond  Market 
Association  ("TBMA  ")  in  reference  to 
the  August  2002  change  to  the 
comprehensive  daily  report,  in  which 
TBNIA  also  commented  on  the  Board's 
announced  plan  to  lower  the  threshcjld 
to  two  trades."  In  its  letter.  TBMA 
expressed  its  continued  support  for  the 
Board's  steps  to  expand  transparency  in 
the  municipal  securities  market.  TBMA 
also  stated  its  belief  that  T-t-1 
dissemination  of  information  on  bonds 
that  have  traded  at  least  twice  a  day 
"would  provide  useful  information  to 
investors  and  other  market  participants 
and  is  not  likely  to  have  a  deleterious 
impact  on  the  market  for  such  bonds  or 
mislead  investors."" 

TBMA  did  state  a  reservation 
regarding  the  method  of  counting  trades 
toward  the  reporting  threshold.  TBMA 
believes  that  when  a  dealer  "matches  or 
crosses  purchase  and  sale  transactions," 
this  constitutes  a  single  trade  because 
this  is  the  economic  realitv  of  such 


Srr  li'lliT  Iroiii  Fr.ink  Chin,  ( ili.iir,  Miiiiii  ip«l 
L\e(  utive  Committei',  The  Hoiid  M.irkcl 
.'XssiK  latinn,  to  Jonathan  (i  K.itz,  ,Se(  rrtarv,  I'.S. 
Si'(  iirilirs  <inil  K\(  haiii;i'  CmiinnsMdn,  d.iliMl  .•Xunnst 
«,  2002 
"/(/.  ,11  2 
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transactions,  regardless  of  whether 
dealers  report  two  transactions  to  the 
MSRB." 

Consistent  with  the  Board's  previous 
decisions. 1°  the  transaction  reporting 
system  will  continue  to  treat  two 
transactions  that  constitute  "matched" 
or  "crossed"  transactions  like  other 
trades.  In  the  general  case,  only  the 
dealer  that  effects  a  purchase  and 
subsequent  sale  could  identify  the  two 
trades  as  crossed  agency  trades  or 
matched  riskless  principal  transactions. 
The  transaction  reporting  system  does 
not  require  dealers  to  match  the  two 
sides  of  agency  trades  nor  specifically  to 
match  or  identify  riskless  principal 
tremsactions.  Therefore,  it  is  not  possible 
to  count  those  trades  differently  in  the 
current  system  for  piuposes  of  the  T-t-l 
reporting  threshold. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 


copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submissions. 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  MSRB's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-2002-10  and  should  be 
submitted  by  November  8.  2002. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Margaret  H.  McFarland, 

Deputv  Secretary. 

(FR  Doc.  02-26515  Filed  10-17-02;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Computer-to- 
Computer  Interface  Fees 

October  9.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  17. 
2002.  the  National  Association  of 
Securities  Dealers.  Inc.  ( 'NASD"). 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  (  "Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
September  27,  2002,  Nasdaq  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  Amendment  No.  1  requested 
that  the  proposed  rule  change  be 
considered  filed  pursuant  to  Section 
19(b)(3)(A)  of  the  Acf  and  Rule  19b- 
4(fi(6)  thereunder, ■'  which  renders  a 
proposed  rule  change  effective  upon 
filing  with  the  Commission.*"  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  Rule  7010 
to  implement  a  retroactive  reduction  in 
the  fees  assessed  on  NASD  members 
and  non-members  that  used  x.25 
Computer-to-Computer  Interface 
("CTCI")  lines  after  January  31,  2002. 
Nasdaq  will  implement  the  proposed 
rule  change  30  days  after  the  date  of 
filing. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Rule  7010.  System  Services 


(f)  Nasdaq  Workstation''^'  Service 
***** 

(3)  The  following  charges  shall  apply 
for  each  CTCI  subscriber* : 


Options 


Price 


Option  1:  Dual  56kb  lines  (one  for  redundancy)  and  single  tiub  and    $1275/month. 

router. 
Option  2:  Dual  56kb  lines  (one  for  redundancy),  dual  hubs  (one  for  re-  |  $1600/month. 

dundancy),  and  dual  routers  (one  for  redundancy).  I 


'"In  1994,  a  commentator  made  a  similar 
suggestion  with  reference  to  the  Board's  filing  that 
initiated  the  transaction  reporting  program.  The 
commentator  a  brokers'  broker,  suggested  that  the 
Board  should  count  as  one  transaction  the  situation 
in  which  a  brokers"  broker  purchases  securities 
from  a  dealer  and  sells  them  to  another  dealer.  The 
Board  noted  in  its  reply  that  these  are  "riskless 
principal"  transactions  and  that  other  dealers  may 
also  riskless  principal  transactions.  The  Board 
noted  that  its  transaction  reporting  system  would 
treat  the  sale  to  the  intermediate  dealer  (e.g.,  the 
brokers'  broker)  and  the  intermediate  dealer's 


subsequent  sale  as  two  transactions,  and  that  it 
would  treat  these  trades  like  any  other  trades 

•1  17CFR200.30-3la)(12). 

n5  U.S.C.  78s(b)(]|, 

■:i7CFR240.19b-». 

'  See  letter  from  Mary  M.  Dunbar,  Vice  President 
and  Deputv  General  Counsel.  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division  of  .Market 
Regulation  ("Division  ").  Commission,  dated 
.September  27.  2002  ("Amendment  No.  1  "].  The 
proposal  was  originally  filed  for  notice  and 
comment  under  Section  19(b)(2)  of  the  Act.  In 
Amendment  No.  1.  NASD  revised  its  proposal  to 


stipulate  that  all  subscribers  would  rei  eive  a  credit 
of  S625  per  month  per   25  (  oniputpr-lii-toinputer 
circuit  between  Februar\  1    2002  and  the  date  that 
circuits  were  terminated,  .■\mfndmcnt  No  1  also 
clarified  how  the  credits  would  be  provided  to 
subscribers.  ■ 

-15  U.S.C.  78s(b)(3)(A) 

■il7CFR240.19b--»(f)(bl 

"For  purposes  of  calrulalins  tht-  :Hl-(iav  delayed 
operative  date  and  the  BO-da\  abrogation  period,  the 
C".ommission  considers  the  proposed  rule  change  to 
have  been  filed  on  September  27.  2002,  when 
.Amendment  No.  1  was  {'\\f(\ 
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Options 


Price 


Option  3  Dual  T1  lines  (one  for  redundancy),  dual  hubs  (one  for  re- 
dundancy) and  dual  routers  (one  tor  redundancy)  Includes  base 
bandwidth  of  1 28kb 

Option  1   2.  or  3  with  Message  Queue  software  enhancement  


$8000/month. 

Fee  for  Option  1 .  2.  or  3  (including  any  Bandwidth  Enhancement  Fee) 

plus  20% 
$975/month. 


Disaster  Recovery  Option   Single  56kb  line  with  single  hub  and  router 

(For  remote  disaster  recovery  sites  only) 

Bandwidth  Enhancement  Fee  (for  T1  subscribers  only) S4000/month  per  64kb  increase  above  128kb  T1  base. 

Installation  Fee  S2CXX)  per  site  for  dual  hubs  and  routers. 

SI 000  per  site  for  single  hub  and  router. 
Relocation  Fee  (for  the  movement  of  TCP/IP— capable  lines  within  a     $1700  per  relocation 

single  location)  \ 


*  As  reflected  in  SR-NASD-00-80  and  .SK- 
NASD-00-81.  \asdaq  began  rfplaring  x.25 
CTCI  circuits  |arn  being  replaced!  with  TCP/ 
IP  CTCI  circuits  in  lanuan,'  2001   Pursuant  to 
SR-NASD-2001-87  and  SR-NASD-2001-88, 
the  fee  for  x.25  CTi'A  circ  uits — vvhi(  h  |has| 
had  remained  $200  per  month  per  circuit— 
|isl  was  increased  to  SI. 275  per  month  per 
circuit  from  February  7.  2002  until  the  date 
of  the  termination  of  such  circuits.  Pursuant 
to  SR-NASD-2002-96.  users  of  x.25  CTCI 
circuits  will  receive  a  credit  of  $62 5  per 
month  per  circuit  from  February  1.  2002  until 
the  date  of  circuit  termination 


n.  Self-Regulator\'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory-  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  if  received  on  the  proposed 
rule  change  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV'  below  Nasdaq  has  prepared 
summaries,  set  forth  in  Secti<ms  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements 

A.  Self-Regulatory  Organization's 
Statement  of  th'e  Purpose  of.  and 
Statutor^■  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq's  CTCI  network  is  a  point-to- 
point  dedicated  circuit  connection  from 
the  premises  of  brokerat^es  and  service 
providers  to  Nasdaq's  Trumbull. 
Connecticut  processing  facilities. 
Through  CTCI,  firms  are  able  to  enter 
trade  reports  into  Nasdaq's  Automated 
Confirmation  Transaction  Service  and 
orders  into  Nasdaq's  transaction 
execution  systems 

In  response  to  numerous  requests 
from  market  participants  that  N'asdai] 
upgrade  the  speed  and  reliability  of  its 
CTCI  data  transmission  environment, 
Nasdaq  began  the  process  in  Ianuar\ 
2001  of  "sunsetting  "  its  CTCI  x.25/ 
bisvnch  network  in  favor  of  a  new 


network  that  provides  greater  capacity 
and  a  more  efficient  transmission 
protocol.  The  new  CTCI  network 
operates  over  the  Enterprise  Wide 
Network  II  ("EWN  11  ")  and  provides 
connectivity  over  more  powerful  56kb 
and  Tl  data  lines.  In  addition,  the  new 
CTCI  network  uses  the  industry- 
standard  Transmission  Control 
Protocol/Internet  Protocol  (  "TCP/IP"),  a 
transmission  protocol  that  is  robust, 
efficient,  and  well  known  among  the 
technical  community. 

In  December  2001,  Nasdaq  Fded 
proposed  rule  changes  to  increase  the 
monthlv  charge  for  x.25  CTCI  circuits 
that  remained  in  use  from  S200  to 
Si. 275  per  cirt:uit  per  month,  from 
Februarv  1.  2002  until  the  date  of  circuit 
termination."  The  fee  increase  was 
designed  to  provide  users  that  had 
failed  to  convert  from  x.25  CTCI  circuits 
to  TCP/IP  circuits  with  a  financial 
incentive  to  complete  conversions  in  a 
timelv  fashion  and  to  pass  through  the 
increasing  per  circuit  costs  of  the 
obsolete  x.25  CTCI  network  to  firms  that 
had  failed  to  transition  In  May  2002, 
Nasdaq  completed  the  process  of 
"sunsetting  "  all  x.25  (TTCl  circuits:  All 
members  and  non-members  that  access 
Nasdaq  through  CTCI  have  now  been 
transitioned  to  TCP/IP  lines. 

During  the  process  of  transitioning 
from  x.25  (TCI  to  TCP/IP.  several 
member  firms  approached  Nasdaq  to 
request  that  it  support  the  use  of 
Message  Queue  .Series  (  "MQ  Series") 
software  over  the  TCP/IP  lines.  MQ 
Series  is  a  commercially  available 
messaging  product  that  provides  firms 
with  the  abilitv  to  integrate  disparate 
systems  over  a  common  application 


'Spcuritios  Exchange  .^cl  Release  Nn  45264 
(januarv  10   2(M),;i,  67  FR  294J  (jdnuarv  22.  20021 
(SR-NA.Sl>-2lX)l  -H7)  liiotirf  r>f  films  Ji"' 
iinmediale  effet  tivi-iies.s  nf  prupos,)!  rclrtted  to  (T(;i 
fees  assessed  on  iiiemlwrsl.  S«  urlll^'^  Exchange  .Act 
Release  No.  4541 1  (l-ehriidr\  (>.  2(M)2).  67  FK  6776 
IKebniarv  1:1. •20021  l,SK-S.A.SD-20()l-88)  (order 
appniving  propiisal  t(i  iiu  rease  (rTC^I  fees  assessed 
on  lion  ineinhersl   .\s  indicated,  the  fee  increase  for 
memlnTs  was  effei  Ine  immediatelv  upon  Tiling. 
aii<i  the  increase  for  iion  members  was  approved  by 
the  (inmmissiun 


programming  interface  ("API") 
messaging  infrastructure.  There  are  over 
twenty  operating  systems  that  are 
supported  by  MQ  Series,  including 
Windows,  Solaris,  Mac  OS,  and  Linux. 
Firms  that  use  MQ  Series  are  able  to 
establish  networks  with  less  effort,  skill, 
and  resources,  thereby  achieving  a 
seamless  interconnection  of  disparate 
communications  systems,  and  can  make 
use  of  a  comprehensive  family  of  APIs 
designed  to  make  coding  for  any 
messaging  task  straightforward.  Because 
it  believed  that  offering  MQ  Series 
would  be  a  significant  benefit  to  firms 
that  use  TCP/IP  lines,  Nasdaq  agreed  to 
work  with  a  pilot  group  of  five  member 
firms  to  test  lines  that  use  the  software 
before  making  it  available  to  all 
members  and  non-members. 

Unfortunately,  Nasdaq  experienced 
numerous  delays  in  scheduling  time  to 
establish  and  test  the  lines  using  MQ 
Series,  largely  as  a  result  of  the  need  to 
devote  resources  to  restoring  primary 
(TCI  service  to  firms  following  the 
September  11  terrorist  attacks.  As  a 
result,  Nasdaq  could  not  make  the  TCP/ 
IP  lines  that  it  had  promised  to  the  pilot 
firms  available  in  a  timely  fashion,  and 
these  firms  continued  to  use  x.25  CTCI 
lines  after  the  higher  prices  established 
by  SR-NASD-2001-87  went  into  effect. 
TCP/IP  lines  using  MQ  Series  began  to 
go  into  production  for  the  pilot  firms 
during  the  period  from  April  to  May 
2002.  As  of  June  2002,  Nasdaq  began 
making  lines  using  MQ  Series  available 
to  all  users  of  TCP/IP  CTCI  lines." 


"  See  .Securities  Ex(  hange  .\i  t  Release  No  461 1 1 
Dime  2,5.  2002).  67  FR  44490  (|ul\  2.  2002]  (SR- 
NASD-2002-82)  (notice  of  filing  and  immediate 
effef  tiveness  o(  proposal  to  establish  te<'s  as.sessed 
on  members  for  TCP/IP  lines  using  MCJ  .Series 
•-oftware);  Securities  F.xchange  .\c{  Release  No 
461 12  dune  25,  2002).  67  FR  44488  duly  2.  2002) 
(SR-N.ASD-2002-83)  (notice  of  filing  of  proposal  to 
establish  fees  as.sessed  on  non-members  for  TCP/IP 
lines  using  MQ  Series  software);  .Securities 
Ex(  hange  Art  Release  No  46,356  (.Aug   15.  2002). 
67  FR  54249  (Aug   21,  2002)  (.SR-NASD-2002-83) 
(order  approving  pmposal  to  establish  fees  assessed 
on  non-members  for  TCIP/IP  lines  using  MQ  Series 
software) 
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Nasdaq  believes  that  the  pilot  firms' 
agreement  to  provide  valuable  support 
to  Nasdaq's  effort  in  establishing 
infrastructure,  testing,  and  support 
processes  for  TCP/IP  lines  using  MQ 
Series  will  benefit  all  other  firms  that 
choose  to  make  use  of  this  software 
enhancement.  Moreover,  the  fact  that 
these  firms  continued  to  use  x.25  CTCI 
lines  after  January  31,  2002  was 
attributable  to  delays  on  Nasdaq's  part. 
Accordingly,  Nasdaq  believes  that  the 
pilot  firms  should  receive  a  reduction  in 
the  charges  assessed  for  x.25  CTCI  after 
January  31,  2002.  In  accordance  with 
guidance  received  from  Commission 
staff,  however,  Nasdaq  will  provide  a 
fee  reduction  not  only  to  the  MQ  pilot 
firms,  but  also  to  all  other  members  and 
non-members  that  used  x.25  CTTCI  after 
January  31,  2002.  The  fee  reduction  will 
be  provided  by  means  of  a  credit  that 
will  appear  on  the  bills  mailed  to 
subscribers  in  November  2002  (and/or  a 
direct  payment,  to  the  extent  that  the 
amount  of  the  credit  exceeds  the 
amount  of  charges).^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,'" 
including  Section  15A(b)(5)  of  the  Act," 
which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  emy 
facility  or  system  which  the  NASD 
operates  or  controls,  and  Section 
15A(b)(6)  of  the  Act, 12  which  requires 
rules  that  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conmients  were  neither 
solicited  nor  received. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3){A)i3  of  the 
Act  and  Rule  19b-^(f)(6)  thereunder. i-» 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. '  ^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  amended 
proposed  rule  change  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  v«-itten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
avEulable  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-96  and  should  be 
submitted  by  November  8,  2002. 


"Telephone  conversation  between  John  Yetter. 
Assistant  General  Counsel.  Nasdaq,  and  Jennifer 
Colihan,  Special  Counsel,  Division,  Commission. 
October  9.  2002. 

'"15  U.S.C.  780-3. 

■' 15  U.S.C.  78o-3(b)(5). 

'M5  U.S.C.  78o-3(b)(6). 


"15  U.S.C.  78s(b)(3KA). 

'■'17CFR240.19b-^(f)(6). 

'■*  For  purposes  of  calculating  the  30-day  delayed 
operative  date  and  the  60-day  abrogation  period,  the 
Commission  considers  the  proposed  rule  change  to 
have  been  filed  on  September  27.  2002.  when 
Amendment  No.  1  was  filed. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,"' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc,  02-2fi516  Filed  10-17-02:  8:45  am) 

BILLING  CODE  BOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46648;  File  No.  SR-NASD- 
2002-135] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  inc.  To  Establish  Maximum 
Execution  Fees  and  Liquidity  Provider 
Rebates  for  SuperMontage 
Transactions  in  Low-Priced  Securities 

October  11.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4^  thereunder, 
notice  is  hereby  given  that  on  October 
2,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary-. 
The  Nasdaq  Stock  Market.  Inc, 
("Nasdaq"),  submitted  to  the  Securities 
and  Exchange  Commission  (the 
"Commission")  the  proposed  rule 
change  as  described  in  Items  1.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  establish  caps  on 
the  SuperMontage  order  execution 
charges  and  liquidity  provider  credits 
applicable  to  Non-Directed  and 
Preferenced  Orders  for  securities  that 
are  priced  at  Si. 00  or  less  per  share. 
Nasdaq  will  begin  implementation  of 
the  rule  change  in  conjunction  with  the 
initiation  of  trading  on  SuperMontage 
(currently  scheduled  for  October  14, 
2002).  Because  the  transition  from  the 
current  SuperSOES,  SOES,  and 
SelectNet  environment  to  SuperMontage 
will  occur  over  the  course  of  several 
weeks,  with  stocks  moving  from  one 
system  to  the  other  in  stages.  Nasdaq 
v^ill  continue  to  charge  its  filed  prices 
for  SuperSOES,  SOES,  SelectNet,  and 
quotation  updates  for  stocks  that  have 


'<'17CFR200,3O-,3(a|(12), 
'15U,S.C.  78s(b)(l). 
M7CF"R240.19b-4. 
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not  transitioned,  while  charging  the 
SuperMontage  prices  established 
through  SR-NASD-2002-44. '  SR- 
NASD-2002-91.^  and  SR-NASD-2002- 
135  for  stocks  that  have  transitioned 
Nasdaq  has  designated  this  proposal  as 
one  establishing  or  changing  a  due.  fee. 
or  other  charge  imposed  by  the  self- 
regulator\'  organization  under  Section 
19(b)(31(A)(ii)  of  the  Act.'-  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 

Rule  7010.  System  Services 
(a)-(h)  No  change. 

(i)  Nasdaq  National  Market  Execution 
System  (SuperMontage) 

The  following  charges  shall  apply  to 
the  use  of  the  Nasdaq  National  Market 
Execution  Svstem  (commonly  known  as 
SuperMontage)  by  members: 

Order  Entry 

Non-Directed  Orders  (excluding 

Preferenced  Orders) — No  charge. 

Preferenced  Orders; 

Preferenced  Orders  that  access  a 
Quote/Order  of  the  member  that  entered 
the  Preferenced  Order) — No  charge. 

Other  Preferenced  Orders— $0  02  per 
order  entrv. 

Directed  Orders — $0.10  per  order 
entrv' 

Order  Execution 

Non-Directed  or  Preferenced  Order 
that  accesses  the  Quote/Order  of  a 
market  participant  that  does  not  charge 
an  access  fee  to  market  participants 
accessing  its  Quotes/Orders  through  the 
NNMS: 

Charge  to  member  entering  order — 
$0,002  per  share  executed  Ibut  no  mon- 
than  $75  per  trade  for  trades  m 
securities  executed  at  $1  00  or  less  per 
share). 

Credit  to  member  providing 
liquidity — $0,001  per  share  executed 
(but  no  more  than  $37.50  per  trade  for 
trades  in  securities  executed  at  $1  00  or 
less  per  sharel. 

Non-Directed  or  Preferenced  Order 
that  accesses  the  Quote/Order  of  a 
market  participant  that  charges  an 


'  See  Securities  Exchange  Act  Release  No  45906 
(Mav  10.  2002).  67  FR  H965  IMav  16.  20021  (SR- 
\ASD-20O2-44)   SR-\A.SD-2002-44  established  n 
fee  scheduled  for  members   use  of  .SuperMonta^jc 

*  .See  Securities  Exchange  Act  Release  No   4fi  !4  i 
lAuguSt  13.  20021.67  FR  53B22  (August  19,2002) 
(SR-N.ASD-2002-91)   SR-NASD-2002-91  provided 
that  the  fees  for  the  use  of  SuperMontage  by  a 
national  securities  exchange  trading  Nasdaq 
securities  on  an  unlisted  trading  pnvileges  basis 
I'UTP  Exchange")  may  be  established  bv  means  of 
an  agreement  between  Nasdaq  and  iht-  I  TP 
Exchange 

M5  r  SC  78s(b)(3)(A)(ii). 


access  fee  to  market  participants 
accessing  its  Quotes/Orders  through  the 
NNMS — $0,001  per  share  executed  Ibut 
no  more  than  $37.50  per  trade  for  trades 
m  securities  executed  at  $1.00  or  less 
per  share  f 

Directed  Order— $0.0025  per  share 
executed. 

Non-Directed  or  Preferenced  Order 
entered  by  a  member  that  accesses  a 
Quote/Order  of  such  member — No 
charge. 

Order  Cancellation 

Non-Directed  Orders  (excluding 
Preferenced  Orders) — $0.01  per  order 
cancelled. 

Preferenced  Orders — $0.01  per  order 
(:ant:elled. 

Directed  Orders — $0.10  per  order 
cancelled 

Entry  and  Maintenance  of  Quotes/ 
Orders  by  Nasdaq  Quoting  Market 
Participants 

Initial  entry  of  Quote/Order — No 
charge 

Change  of  Quote/Order  due  to  order 
execution  through  SuperMontage — No 
charge 

Cancel/replace  of  Quote/Order  to 
increase  size — No  charge. 

Cancel/replace  of  Quote/Order  to 
change  price — $0.01. 

Cancel/replace  of  Quote/Order  to 
decrease  size  manually — $0.01 

Cancellation  of  Quote/Order- $0.01. 

Cancellation  of  Quote/Order  due  to 
order  purge  or  timeout — $0.0075. 

(j)-(s)  No  change. 
***** 

II.  Self-Regulatory  Organization's 
Statemient  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

Earlier  this  year,  Nasdaq  filed  a 
proposed  rule  change  to  control  trading 
costs  for  low-priced  securities  traded 
through  its  SuperSOES  transaction 


execution  system.**  Specifically,  SR- 
NASD-2002-106  established  a 
maximum  SuperSOES  execution  fee  of 
$75  per  trade  and  a  liquidity  provider 
rebate  cap  of  $37.50  per  trade  for 
securities  trading  at  $1.00  or  less  per 
share.  Nasdaq  is  now  proposing  to 
establish  substantively  identical  limits 
for  Non-Directed  and  Preferenced 
Orders  executed  through  SuperMontage. 

Under  the  fee  schedule  established  for 
SuperMontage  by  SR-NASD-2002^4.  a 
member  that  enters  a  Non-Directed  or 
Preferenced  Order  will  pay  $0,002  per 
share  executed  if  the  order  is  executed 
against  the  Quote/Order  of  a  market 
participant  that  does  not  charge  an 
access  fee,  and  the  liquidity  provider 
will  receive  a  $0,001  credit.  By  contrast, 
the  member  will  pay  $0,001  per  share  if 
the  order  is  executed  against  the  Quote/ 
Order  of  a  market  participant  that 
charges  an  access  fee.  and  the  liquidity 
provider  will  not  receive  a  credit.'' 

Nasdaq  represents  that  recent  market 
activity  has  caused  the  prices  of  many 
Nasdaq  securities  to  fluctuate,  and  in 
some  cases  lose  significant  value.  As  the 
prices  of  these  securities  decline,  market 
participants  generally  need  to  purchase 
or  sell  an  increasing  number  of  toted 
shares  to  participate  actively  in  the 
market  for  these  issues.  This  increase  in 
the  size  of  individual  transactions, 
when  combined  with  an  unlimited  per 
share  fee  and  credit  structure,  will  raise 
execution  costs  to  market  participants 
and  result  in  disproportionate  credits  to 
liquidity  providers. 

In  response,  Nasdaq  will  establish 
caps  on  the  order  execution  fees  and 
liquidity  provider  credits  for  Non- 
Directed  and  Preferenced  Orders  that 
execute  at  prices  of  $1.00  or  less.  The 
maximum  fee  for  such  an  order  will  be 
$75  if  the  order  is  executed  against  the 
Quote/Order  of  a  market  participant  that 
does  not  charge  an  access  fee,  and 
$37.50  if  the  order  is  executed  against 
the  Quote/Order  of  a  market  participant 
that  charges  an  access  fee.  Similarly,  the 
maximum  credit  to  a  liquidity  provider 


"  .See  Securities  Exchange  Act  Release  No.  46456 
I.September  3.  2002).  67  FR  57470  (September  10. 
20021  (SR-NASD-2002-106).  SR-NASD-2002-106 
was  effective  upon  filing.  Nasdaq  also  filed  with  the 
Commission  a  proposed  rule  change  to  apply  the 
fee  and  rebate  limits  established  by  SR-NASD- 
2002-106  retroactively,  as  of  July  1.  2002  See  SR- 
NASD-2002-107  (August  5.  2002). 

"  Nasdaq  represents  that  the  fee  structure  is 
economically  identical  to  the  current  SuperSOES 
fee  structure,  under  which  a  member  pays  $0,002 
per  share  executed  but  receives  a  $0,001  rebate  if 
its  order  executes  against  the  quotation  of  a  market 
participant  that  charges  an  access  fee.  and  liquidity 
providers  that  do  not  charge  an  access  fee  receive 
a  $0,001  rebate. 
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for  a  transaction  in  a  low-priced  security 
would  be  $37.50.8 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act,^  in 
general,  and  with  Section  15A(b)(5)  of 
the  Act.i°  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  issuers,  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act"  and  Rule 
19b--4(f)(2)  '2  thereunder  because  it 
establishes  or  changes  a  due.  fee,  or 
charge  imposed  by  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Conmiission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


"  Nasdaq  represents  that  the  caps  are 
economically  identical  to  the  caps  currently 
applicable  to  SuperSOES,  under  which  a  member 
could  pay  up  to  $75  per  trade  but  could  receive  a 
rebate  of  up  to  $37.50  if  its  order  executes  against 
the  quotation  of  a  market  participant  that  charges 
an  access  fee,  while  a  liquidity  provider  that  does 
not  charge  an  access  fee  could  receive  a  rebate  of 
up  to  $37.50. 

''15U.S.C.  780-3. 

"■15U.S.C.  78o-3(b)(5). 

"15U.S.C.  78s(b)(l). 

'2  17CFR240.19b-4. 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2002-135  and  should  be 
submitted  by  November  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 
Margaret  H.  McFarland. 

Deputy  Secretary. 

|FR  Doc.  02-26626  Filed  10-17-02;  8:4.5  am] 

BILUNG  CODE  801(M)1-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3453] 

State  of  California 

Santa  Clara  County  and  the 
contiguous  counties  of  Alameda,  San 
Mateo,  San  Joaquin,  Stanislaus,  San 
Benito,  Santa  Cruz  and  Merced  in  the 
State  of  California  constitute  a  disaster 
area  as  a  result  of  a  wildfire  that  began 
on  September  23,  2002  in  the  Santa 
Cruz  Mountains.  The  wildfire  consumed 
over  3,100  acres  and  damaged 
residences  and  businesses  in  the  Croy 
Ridge  and  surrounding  area.  The 
wildfire  was  fully  contained  by  October 
5,  2002.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  December  9,  2002  and  for 
economic  injury  until  the  close  of 
business  on  July  10.  2003  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration.  Disaster  Area  4  Office. 
P.  O.  Box  13795.  Sacramento.  CA 
95853-4795. 

The  interest  rates  are: 

Percent 

■ 1 

For  Physical  Damage: 
Homeowners    witti    credit   avail- 
able elsewhere  6.625 


Percent 


Homeowners  without  credit  avail- 
able elsewhere  3  312 

Businesses  with  credit  available 
elsewhere  7  000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  3  500 

Others  (including  non-profit  orga- 
nizations) with  credit  available 

elsewhere  6375 

For  Economic  Injury: 

Businesses  and  small  agncul- 
tural  cooperatives  without 
credit  available  elsewhere        .  3  500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  345305  and  for 
economic  damage  is  9R9700. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  10.  2002. 
Hector  V.  Barreto. 

Administrator. 

|FR  Doc.  02-26548  Filed  10-17-02:  8:45  am) 

BILLING  CODE  8025-01 -P 

SMALL  BUSINESS  ADMINISTRATION 

[Deciaration  of  Disaster  #3449;  Amendment 
#1] 

State  of  Louisiana 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  October  1. 
2002,  the  above  numbered  declaration  is 
hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  September  21,  2002.  and 
continuing  through  October  1.  2002. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
November  26.  2002.  and  for  economic 
injury  the  deadline  is  June  27.  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  October  10.  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
As'sistance. 
|FR  Doc.  02-26547  Filed  10-17-02;  8:45  am] 

BILLING  CODE  8025-01-P 


iM7CFR200.3O-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

[Deciaration  of  Disaster  #3366;  Amendment 
#2] 

Commonwealth  of  Virginia 

The  above-numbered  declaration  is 
hereby  amended  to  extend  the  deadline 
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for  filing  applications  for  economic 
injury  as  a  result  of  this  disaster  to 
fanuan,'  31.  2003.  All  other  information 
remains  the  same. 

(Catalog  of  Federal  Domestic:  Assistance 
Program  Nos.  59002  and  .59U08) 

Dated:  October  9.  2002. 
Herbert  L.  Mitchell. 

AsxHialf  Administrator  for  Disaster 

Assistanrv. 

'PR  Dr.i    n2-2r.-)4q  Filed  10-17-02:  8;4.t  am| 

BILLING  CODE  8025-01 -P 


OFFICE  OF  THE  UNrTED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  Initiation  of  a  Review  To 
Consider  the  Designation  of 
Afghanistan  as  a  Least-Developed 
Beneficiary  Developing  Country  Under 
the  GSP;  Solicitation  of  Public 
Comments  Relating  to  the  Designation 
Criteria 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  .Notice  and  solicitation  of  public 
comment  with  respect  to  the  eligibilitv 
of  Afghanistan  for  the  GSP  program. 

SUMMARY:  This  notice  announces  the 
initiation  of  a  review  to  c:onsider  the 
designation  of  Afghanistan  as  a  least- 
developed  beneficiary  developing 
country  under  the  GSP  program  and 
solicits  public  comment  relating  tf)  the 
designation  criteria.  Comments  are  due 
by  November  22.  2002,  in  accordance 
with  the  requirements  for  submi.ssion 
explained  below 

FOR  FURTHER  INFORMATION:  Contact  the 
GSP  Subcommittee.  Office  of  the  United 
States  Trade  Representative  (USTR), 
1724  F  Street.  NW  .  Room  F-220. 
Washington.  DC  20508.  The  telephone 
number  is  (202)  395-6791  and  the 
facsimile  number  is  (202)  395-9481. 

SUPPLEMENTARY  INFORMATION:  The  GSP 

Subcommittee  of  the  Trade  Policy  Staff 
Committee  (TPSC)  has  initiated  a  review 
to  determine  if  Afghanistan  meets  the 
designation  criteria  of  the  GSP  law  and 
should  be  designated  as  a  least- 
developed  beneficiary  developing 
country  for  purposes  of  the  GSP.  which 
is  provided  for  in  the  Trade  Act  of  1974, 
as  amended  (19  U.S.C.  2461.  et  seq.)  (the 
Act).  Interested  parties  are  invited  to 
submit  comments  regarding  the 
eligibility  of  Afghanistan  for  designation 
as  a  GSP  least-developed  beneficiary 
developing  country.  Submissions 
should  comply  with  15  CFR  Part  2007 
and  the  specific  instructions  that  follow. 


Eligibility  Criteria 

The  trade  benefits  under  the  GSP  are 
available  to  any  country  that  the 
President  designates  as  a  GSP 
"beneficiary  developing  country." 
Additional  trade  benefits  under  the  GSP 
are  available  to  any  country  that  the 
President  designates  as  a  GSP  "least- 
developed  beneficiary  developing 
country."  The  criteria  that  the  President 
must  consider  in  designating  countries 
as  GSP  beneficiary  developing  countries 
include  the  criteria  in  sections  502(b)(2) 
(19  U.S.C.  2462(b)(2))  and  502(c)  (19 
U.S.C.  2462((:))  of  the  Act,  as  amended 
by  the  Trade  Act  of  2002  (Pub.  L.  107- 
210).  To  designatf?  a  country  as  a  least- 
devf^loped  beneficiarv  developing 
c:ountry,  the  President  must  consider  the 
criteria  in  section  502(c).  as  well  as  the 
criteria  in  section  501  of  the  Act. 

•Section  301  pro\ides  that,  in 
extending  preferences  under  the  GSP. 
the  President  shall  have  due  regard  for: 

1   The  effect  such  action  will  have  on 
furthering  the  economic  development  of 
developing  countries  through  the 
expansion  of  their  exports. 

2.  The  extent  to  which  other  major 
developed  countries  are  undertaking  a 
comparable  effort  to  assist  developing 
countries  by  granting  generalized 
preferences  with  respect  to  imports  of 
products  of  such  countries. 

3  The  anticipated  impact  of  such 
action  on  United  States  producers  of 
like  or  directly  competitive  products. 

4.  The  extent  of  the  beneficiary 
developing  country's  competitiveness 
with  respect  to  eligible  articles. 

Section  502(b)(2)  provides  that  a 
country  is  ineligible  for  designation  if: 

1.  Such  country  is  a  Communist 
country,  unless — 

a.  The  products  of  such  country 
receive  nondiscriminatory  treatment, 

b.  Such  country  is  a  WTO  Member  (as 
such  term  is  defined  in  section  2(10)  of 
the  Uruguay  Round  Agreements  Act)  (19 
U.S.C.  3501(10))  and  a  member  of  the 
International  Monetary  Fund,  and 

c.  vSuch  country  is  not  dominated  or 
controlled  by  international  communism. 

2.  Such  country  is  a  party  to  an 
arrangement  of  countries  and 
participates  in  any  action  pursuant  to 
such  arrangement,  the  effect  of  which 
is — 

a  To  withhold  supplies  of  vital 
commodity  resources  from  international 
trade  or  to  r^.se  the  price  of  such 
commodities  to  an  unreasonable  level, 
and 

b.  To  cause  serious  disruption  of  the 
world  economy. 

3.  Such  country  affords  preferential 
treatment  to  the  products  of  a  developed 
country,  other  than  the  United  States. 


which  has,  or  is  likely  to  have,  a 
significant  adverse  effect  on  United 
States  commerce. 

4.  Such  country — 

a.  Has  nationalized,  expropriated,  or 
otherwise  seized  ov/nership  or  control 
of  property,  including  patents, 
trademarks,  or  copyrights,  owned  by  a 
United  States  citizen  or  by  a 
corporation,  pjuinership.  or  association 
which  is  50  percent  or  more  beneficially 
owned  by  United  States  citizens. 

b.  Has  taken  steps  to  repudiate  or 
nullify  an  existing  contract  or  agreement 
with  a  United  States  citizen  or  a 
corporation,  partnership,  or  association 
which  is  50  percent  or  more  beneficially 
owned  by  United  States  citizens,  the 
effect  of  which  is  to  nationalize, 
expropriate,  or  otherwise  seize 
ownership  or  control  of  property, 
including  patents,  trademarks,  or 
copyrights,  so  owned,  or 

c.  Has  imposed  or  enforced  taxes  or 
other  exactions,  restrictive  maintenance 
or  operational  conditions,  or  other 
measures  with  respect  to  property, 
including  patents,  trademarks,  or  copy 
rights,  so  owned,  the  effect  of  which  is 
to  nationalize,  expropriate,  or  otherwise 
seize  ownership  or  control  of  such 
property,  unless  the  President 
determines  that — 

i.  Prompt,  adequate,  and  effective 
compensation  has  been  or  is  being  made 
to  the  citizen,  corporation,  partnership, 
or  association  referred  to  above, 

ii.  Good  faith  negotiations  to  provide 
prompt,  adequate,  and  effective 
compensation  under  the  applicable 
provisions  of  international  law  are  in 
progress,  or  the  country  is  otherwise 
taking  steps  to  discharge  its  obligations 
under  international  law  with  respect  to 
such  citizen,  corporation,  partnership, 
or  association,  or 

iii.  A  dispute  involving  such  citizen, 
corporation,  partnership,  or  association 
over  compensation  for  such  a  seizure 
has  been  submitted  to  arbitration  under 
the  provisions  of  the  Convention  for  the 
Settlement  of  Investment  Disputes,  or  in 
other  mutually  agreed  upon  forum,  and 
the  President  promptly  furnishes  a  copy 
of  such  determination  to  the  Senate  and 
House  of  Representatives. 

5.  Such  country  fails  to  act  in  good 
faith  in  recognizing  as  binding  or  in 
enforcing  arbitral  awards  in  favor  of 
United  States  citizens  or  a  corporation, 
partnership,  or  association  which  is  50 
percent  or  more  beneficially  owned  by 
United  States  citizens,  which  have  been 
made  by  arbitrators  appointed  for  each 
case  or  by  permanent  arbitral  bodies  to 
which  the  parties  involved  have 
submitted  their  dispute. 

6.  Such  country  aids  or  abets,  by 
granting  sanctuary  from  prosecution  to, 
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any  individual  or  group  which  has 
committed  an  act  of  international 
terrorism  or  the  Secretary  of  State  makes 
a  determination  with  respect  to  such 
country  under  section  6{j)(l}(A)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.S.  Appx.  2405(j){l)(A)]  or  such 
country  has  not  taken  steps  to  support 
the  efforts  of  the  United  States  to 
combat  terrorism. 

7.  Such  country  has  not  taken  or  is 
not  taking  steps  to  afford  internationally 
recognized  worker  rights  to  workers  in 
the  country  (including  any  designated 
zone  in  that  country). 

8.  Such  country  has  not  implemented 
its  commitments  to  eliminate  the  worst 
forms  of  child  labor. 

Section  502(c)  provides  that,  in 
determining  whether  to  designate  any 
country  as  a  GSP  beneficiary  developing 
•country,  the  President  shall  take  into 
account: 

1.  An  expression  by  such  country  of 
its  desire  to  be  so  designated; 

2.  The  level  of  economic  development 
of  such  country,  including  its  per  capita 
gross  national  product,  the  living 
standards  of  its  iidiabitants,  and  any 
other  economic  factors  which  the 
President  deems  appropriate; 

3.  Whether  or  not  other  major 
developed  countries  are  extending 
generalized  preferential  tariff  treatment 
to  such  country; 

4.  The  extent  to  which  such  country 
has  assured  the  United  States  that  it  will 
provide  equitable  and  reasonable  access 
to  the  markets  and  basic  commodity 
resources  of  such  country  and  the  extent 
to  which  such  country  has  assured  the 
United  States  that  it  will  refrain  from 
engaging  in  unreasonable  export 
practices; 

5.  The  extent  to  which  such  country 
is  providing  adequate  and  effective 
protection  of  intellectual  property 
rights; 

6.  The  extent  to  which  such  country 
has  taken  action  to — 

a.  Reduce  trade  distorting  investment 
practices  and  policies  (including  export 
performance  requirements);  and 

b.  Reduce  or  eliminate  barriers  to 
trade  in  services;  and 

7.  Whether  or  not  such  country  has 
taken  or  it  taking  steps  is  afford  to 
workers  in  that  country  (including  any 
designated  zone  in  that  country) 
internationally  recognized  worker 
rights. 

Note  that  the  Trade  Act  of  2002 
amended  paragraph  (D)  of  the  definition 
of  the  term  "internationally  recognized 
worker  rights,"  which  now  includes:  (A) 
The  right  of  association;  (B)  the  right  to 
organize  and  bargain  collectively;  (C)  a 
prohibition  on  the  use  of  any  form  of 
forced  or  compulsory  labor;  (D)  a 


minimum  age  for  the  employment  of 
children  and  a  prohibition  on  the  worst 
forms  of  child  labor  as  defined  in 
paragraph  (6)  of  section  507(4)  of  the 
Act;  and  (E)  acceptable  conditions  of 
work  with  respect  to  minimum  wages, 
hours  or  work,  and  occupational  safety 
and  health. 

Requirements  for  Submissions 

Comments  must  be  submitted,  in 
English,  to  the  Chairman  of  the  GSP 
Subcommittee,  Trade  Policy  Staff 
Committee.  Comments  must  be  received 
no  later  than  5  p.m.  on  Monday. 
November  22,  2202.  Information  and 
comments  submitted  regarding 
Afghanistan  will  be  subject  to  public 
inspection  by  appointment  with  the 
staff  of  the  USTR  Public  Reading  Room, 
except  for  information  granted 
"business  confidential"  staff  pursuant  to 
15  CFR  2003.6.  If  the  submission 
contains  business  confidential 
information,  a  non-confidential  version 
of  the  submission  must  also  be 
submitted  that  indicated  where 
confidential  information  was  redacted 
by  inserting  asterisks  where  material 
was  deleted.  In  addition,  the 
confidential  submission  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document.  The  public 
version  which  does  not  contain  business 
confidential  information  must  also  be 
clearly  marked  at  the  top  and  bottom  of 
each  and  every  page  (either  "PUBLIC 
VERSION"  of  •  'NON-CONFIDENTIAL" ) . 

In  order  to  facilitate  prompt 
consideration  of  submissions,  USTR 
strongly  urges  and  prefers  electronic  e- 
mail  submissions  in  response  to  this 
notice.  In  the  event  that  an  e-mail 
submission  is  impossible,  submission 
should  be  made  by  facsimile.  These 
submissions  should  be  single  copy 
transmission  in  English  with  the  total 
submission  not  to  exceed  50  single- 
spaced  pages  and  3  megabytes  as  a 
digital  file  attached  to  an  e-mail 
transmission.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "Afghanistan 
GSP  Eligibility  Review".  Documents 
must  be  submitted,  in  English,  as  either 
WordPerfect  (".WPD"),  MSWord 
(".DOC"),  or  text  (".TDXT")  files. 
Documents  should  not  be  submitted  as 
electronic  image  files  or  contain 
imbedded  images  (for  example,  ".JPG", 
"PDG".  ".BMP",  or  ".GIF")  as  diese 
types  files  are  generally  excessive  large. 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel,  pre-  formatted  for  printing 
on  8V2  X  11  inch  paper.  To  the  extent 
possible,  any  data  attachments  to  the 
submission  should  be  included  in  the 


same  file  as  the  submission  itself,  and 
not  as  separate  files.  Facsimile 
submissions  should  include,  among 
other  identifying  information  specified 
in  the  regulations,  the  following 
information  at  the  top  of  the  first  page: 
"Afghanistan  GSP  Eligibility  Review". 

For  any  document  containing 
business  confidential  information 
submitted  as  an  electronic  attached  file 
to  an  e-mail  transmission,  the  file  name 
of  the  business  confidential  version 
should  begin  with  the  character  in 
"BC-",  and  the  file  name  of  the  public 
version  should  begin  with  the  characters 
"P-".  The  "P-"  or  "BC- '  should  be 
followed  by  the  name  of  the  submitter. 
Persons  who  make  submissions  by  e- 
mail  should  not  provide  separate  cover 
letters  or  messages  in  the  message  area 
of  the  e-mail;  information  that  might 
appear  in  any  cover  letter  should  be 
included  directly  in  the  attached  file 
containing  the  submission  itself.  The  e- 
mail  address  for  these  submission  is 
FR0045<a.i'STR.GOV.  Documents  not 
submitted  in  accordance  with  these 
instructions  might  not  be  considered  in 
this  review. 

Public  versions  of  all  documents 
relating  to  this  review  will  be  available 
for  review  shortly  after  the  due  date  by 
appointment  in  the  USTR  public 
reading  room.  1724  F  Street  NW.. 
Washington.  DC.  Appointments  may  be 
made  from  9:30  a.m.  to  noon  and  1  p.m. 
to  4  p.m..  Monday  through  Friday  by 
calling  (202)  395^186. 

Steven  Falken, 

Exf'cutivf  Director  tor  GSP.  Chairman.  GSP 

Subcommittee. 

IF'R  Do( .  02-2R.520  Filed  10-17-02:  8-4-i  am] 

BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2002-13486] 

Towing  Safety  Advisory  Committee; 
Vacancy 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 


SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
Towing  Safety  Advisor\'  Committee 
(TSAC).  TSAC  provides  advice  and 
makes  recommendations  to  the 
Department  of  Transportation  on 
matters  relating  to  shallow-draft  inland 
and  coastal  waterway  navigation  and 
towing  safety. 

DATES:  Application  forms  should  reach 
us  on  or  before  December  23,  2002. 
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ADDRESSES:  You  may  request  an 
application  form  by  writing  to  TSA(' 
Application;  Commandant  (G-MSO-1). 
Room  1210;  U.S.  Coast  Guard;  2100 
Second  Street  SVV  ;  Washington,  DC 
20593-0001;  bv  calling  202-267-0214; 
or  bv  faxing  202-267-4570.  Send  your 
original  completed  and  signed 
application  in  written  form  to  the  above 
street  address.  This  notice  is  available 
on  the  Internet  at  http  J / dms.dot.gov  and 
the  application  form  is  available  at 
http://i\'ww.uscg.mil/hq/g-m/'cidvisory/ 
index.htm  (Click  on  "ACM 
Application".) 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Gerald  Miante;  Assistant  E.xecutive 
Director  of  TSAC,  telephone  202-267- 
0214,  fax  202-267-4570,  or  e-mail 
gmiante'0)Conridt  uscg.mil. 

SUPPLEMENTARY  INFORMATION:  The 

Towing  Safety  Advisory  Committee 
(TSAC)  is  a  Federal  advisory  committee 
mandated  bv  Congress  and  operates 
under  5  U.S'.C.  App.  2   It  advises  the 
Secretary  of  Transportation  on  matters 
relating  to  shallow-draft  inland  and 
coastal  waterway  navigation  and  towing 
safetv.  This  advice  also  assists  the  Coast 
Guard  in  formulating  the  position  of  the 
United  States  in  advance  of  meetings  of 
the  International  Maritime  Organization 

TSAC  meets  at  least  once  a  year  at 
Coast  Guard  Headquarters.  Washington. 
DC.  or  another  location  selected  by  the 
Coast  Guard.  It  may  also  meet  for 
extraordinary  purposes  Its  working 
groups  may  meet  to  consider  specific 
issues  as  required.  The  16  person 
membership  includes  7  representatives 
of  the  barge  and  towing  industry 
reflecting  a  regional  geographical 
balance;  1  member  from  the  offshore 
mineral  and  oil  supply  vessel  industr\-; 
and  2  members  from  each  of  the 
following  areas:  Maritime  labor; 
shippers  (of  whom  at  least  one  shall  be 
engaged  in  the  shipment  of  oil  or 
hazardous  materials  by  barge);  port 
districts,  authorities,  or  terminal 
operators;  and  the  general  public. 

We  are  currently  considering 
applications  for  only  one  position  that 
became  vacant  in  September  2002:  A 
member  from  the  general  public  to 
provide  a  perspective  that  is  not 
representative  of  the  towing  or  maritime 
industry.  Examples  of  perspectives  we 
are  looking  for  would  include  those 
with  an  occupational  safety  and  health, 
environmental  protection,  general 
business  operations,  public  advocacy,  or 
education  background.  Each  member 
serves  for  a  term  of  3  years.  A  few 
members  may  serve  consecutive  terms. 
All  members  serve  at  their  own  expen.se 
and  receive  no  salarv,  reimbursement  of 


travel  expen.ses,  or  other  compensation 
from  the  Federal  Government. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  we  encourage 
qualified  women  and  members  of 
minority  groups  to  apply. 

If  vou  are  selected  for  appointment, 
we  will  rwjuire  you  to  complete  a 
Confidential  Financial  Disclosure 
Report  (OGE  Form  450).  We  may  not 
release  the  report  or  the  information  in 
it  to  the  public,  except  under  an  order 
issued  by  a  Federal  court  or  as 
otherwise  provided  under  the  Privacy 
Act  (5  U.S.C.  552a). 

Dated:  October  4.  2002. 
loseph  |.  Angelo, 

Dirvdor  of  Standards.  Marine  Safety.  Security 
and  Environrnt^ntal  Protection. 
|FR  D()(    ()2-2fi.i.SO  Filed  10-17-02:  8:45  ami 
BIUJNG  COO£  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD08-02-032] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safetv  Advisors-  Committee 
(LMRWSAC)  will  meet  to'discuss 
various  issues  relating  to  navigational 
safety  on  the  Lower  Mississippi  River 
and  related  waterways.  The  meeting 
will  be  open  to  the  public. 
DATES:  The  next  meeting  of  LMRWSAC 
will  be  held  on  Tuesday,  November  12. 
2002,  from  9  a.m.  to  12  noon.  This 
meeting  may  adjourn  early  if  all 
business  is  finished. 

ADDRESSES:  The  meeting  will  be  held  on 
the  18th  floor  of  the  World  Trade  Center 
Building,  2  C;anal  Street,  New  Orleans, 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Ricardo  Alongo,  Committee 
Administrator,  telephone  (504)  589- 
4222,  Fax  (504)  589-4241.  This  notice  is 
available  on  the  Internet  at  http:// 
dms.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 

Agenda  of  Meeting 

Lower  Mississippi  River  Watenvay 
Safety  Advisory  Committee  ILMRWSACj 

The  agenda  includes  the  following: 
(1)  Introduction  of  committee 
members. 


(2)  Remarks  by  CAPT  R.  Branch. 
Executive  Director. 

(3)  Approval  of  the  May  7.  2002 
minutes. 

(4)  Old  Business: 

(a)  Captain  of  the  Port  status  report. 

(b)  Vessel  Traffic  Service  (VTS) 
update  report. 

(c)  Physical  Oceanographic  Real  Time 
System  (PORTS)  update  report. 

(5)  New  Business. 

(6)  Next  meeting. 

(7)  Adjournment. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
earlv  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meetings,  contact  the 
Committee  Administrator  at  the  location 
indicated  under  ADDRESSES  as  soon  as 
possible. 

Dated:  October  9.  20U2. 
Roy  |.  Casto. 

Rf'ar  Admiral.  Coast  Guard.  Commander. 
Eigtith  Coast  Guard  District. 
|FR  Doc.  02-26519  Filed  10-17-02;  8:45  ami 
HLUNG  CODE  4910-15-l> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Palm  Beach  International  Airport,  West 
Palm  Beach,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Palm  Beach 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  18,  2002. 
ADDRESSES:  Conxments  on  this 
application  may  be  mailed  or  delivered 


Federal  Register / Vol.  67,  No.  202 /Friday,  October  18,  2002 /Notices 


64445 


in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400.  Orlando,  FL  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Bruce  V.  Pelly, 
Director  of  Airports  of  the  Palm  Beach 
County  Department  of  Airports  at  the 
following  address:  Palm  Beach  County 
Department  of  Airports,  846  Palm  Beach 
International  Airport,  West  Palm  Beach, 
FL  33406-1470. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Palm  Beach 
County  Department  of  Airports  imder 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  J.  Thys,  Program  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  FL  32822,  (407)  812-6331.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fi-om  a  PFC  at  Palm 
Beach  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158), 

On  October  10,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Palm  Beach  County  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  22,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  03-07-C-OO- 
PBI. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1,  2004. 

Proposed  charge  expiration  date: 
January  1,2007. 

Total  estimated  net  PFC  revenue: 
$22,400,000. 

Brief  description  of  proposed 
project(s):  Terminal  Signage, 
Rehabilitate  Cabin  Air  System 
(Terminal),  Acquire  Noise  Land  within 
65-69  DNL,  Expand  Terminal 
Concourse  "C",  Security  Facilities 
(Terminal  Expansion),  DemoUsh  Delta 
Terminal  Building,  Apron  "A" 
Expansion,  Replace  Concourses  "B" 
Loading  Bridges,  Replace  Concourse 
"C"  Loading  Bridges. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 


required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Palm  Beach 
County  Department  of  Airports. 

Issued  in  Orlando,  FL,  on  October  10, 
2002. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office. 
Southern  Region. 
[FR  Doc.  02-26585  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4910-1 3-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Renc/Tahoe 
International  Airport,  Reno,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application, 

SUMMARY:  This  correction  revises 
information  from  previously  published 
notice. 

In  notice  document  97-6326 
beginning  on  page  55911  in  the  issue 
Friday,  August  30,  2002,  under 
Supplementary  Information,  the 
proposed  charge  effective  date  should 
be  October  1.2003. 

DATES:  Comments  must  be  received  on 
or  before  October  17,  2002, 

FOR  FURTHER  INFORMATION  CONTACT: 

Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Franoisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Buriingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

Issued  in  Lawndale.  California,  on  October 
8.  2002. 
Mia  Parades  Ratcliff, 

Manager,  Planning  and  Programming  Branch. 
Airports  Division.  Western-Pacific  Region. 
[FR  Doc.  02-26466  Filed  10-17-02;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
from  certain  requirements  of  its  safety 
regulations.  The  individual  petition  is 
described  below  including,  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Arizona  Eastern  Railway 

Rail  America,  Inc 

IDocket  Number  FRA-2002-l,3251| 

The  Arizona  Eastern  Railway  (AE) 
seeks  a  permanent  waiver  of  compliance 
from  certain  provisions  of  the  Power 
Brakes  and  Drawbars  regulations.  49 
CFR  part  232.  regarding  initial  terminal 
road  train  air  brake  tests.  Specifically. 
AE  requests  permission  to  perform  the 
required  initial  terminal  air  brake  test  at 
a  location  two  miles  east  of  the 
Claypool,  Arizona  yard,  where  the  test 
is  currently  being  performed.  This 
would  require  trains  to  travel  a  distance 
of  two  miles  on  the  main  line  that 
includes  public  road  crossings,  with 
only  a  train-line  continuity  check  prior 
to  performing  the  initial  terminal  air 
brake  test. 

AE  is  making  this  request  because  its 
carloads  have  increased  from  330  to 
over  600  carloads  a  month.  AE  claims 
that  this  increase  of  carloads  is  creating 
a  safety  and  operational  problem  at  the 
Claypool  yard.  The  yard  and  the 
mainline  are  locRted  between  Highway 
60  and  a  residen'ial  area.  The 
residential  area  is  accessed  from  the 
highway  by  six  grade  crossings.  In  the 
past,  when  the  brake  tests  were 
performed  on  the  shorter  trains,  only  2 
to  3  crossings  were  blocked.  Now  that 
train  lengths  have  increased,  4  to  5 
crossings  are  blocked  for  an  hour  or 
longer  for  each  brake  test.  AE  has 
experienced  incidents  where  members 
of  the  general  public  try  to  cross  over  or 
crawl  under  standing  trains  during  the 
air  brake  tests.  Additionally.  AE  is 
concerned  about  blocking  emergency 
vehicles  that  may  need  to  respond  to 
incidents  in  the  area. 

Therefore,  AE  would  like  to  perform 
a  train  line  continuity  test  at  the  current 
location  where  the  trains  are  made  up 
and  move  the  trains  approximately  two 
miles  east  to  a  non-congested  area 
where  the  initial  terminal  brake  test 
would  be  performed.  The  trains  would 
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operate  over  two  additional  road 
crossings,  Ragus  Road  and  Highwav  BO. 
at  less  than  ten  (10)  mph  prior  to 
performing  the  initial  terminal  brake 
test. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FR.^  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notifv  ERA  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  {fg  .  Waiver 
Petition  Docket  Number  FR.-\-2002- 
13251)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Doc;ket 
Management  Facilitv,  Room  PL-401 
(Plaza  Level).  400  Seventh  Street.  S\V., 
Washington.  DC  20590-0001. 
Communications  received  within  45 
davs  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. -5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington.  DC.  on  Octobtjr  10. 
2002. 
Grady  C.  Cothen,  ]t.. 

Dt-putv  .Assoi/o/H  Administrator  for  Safety 

Standards  and  Program  DfVflopment. 

[¥R  Doc.  02-26468  Filed  10-17-02.  8:45  ami 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
from  certain  requirements  of  its  .safety 
regulations.  The  individual  petition  is 
described  below  including,  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being  - 
requested,  and  the  petitioners 
arguments  in  favor  of  relief. 


Burlington  Northern  Sante  Fe  Railway 

|1)CK  ket  Nuinbiir  i-K.-\-2002-13:J90l 

Burlington  Northern  Sante  Fe  Railway 
(BNSF)  seeks  a  waiver  of  compliance 
from  certain  provisions  of  the  Power 
Brakes  and  Drawbars  regulations.  49 
CFR  part  232.  regarding  initial  terminal 
road  train  air  brake  tests.  Specifically. 
BN.SF  requests  permission  to  perform 
the  required  initial  terminal  air  brake 
test  at  a  location  approximately  three 
miles  east  of  where  the  train  is  presently 
tested,  which  would  require  the  train  to 
move  the  three  miles  without  the 
required  air  brake  test. 

BNSF  is  working  with  Southeast 
Nebraska  Cooperative  (SE  Coop)  at 
Beatrice.  Nebraska  to  establish  a  110-car 
grain  shuttle  facility.  The  site  of  this 
facilitv  is  the  present  SE  Coop  elevator. 
The  elevator  tracks  will  have  to  be 
upgraded  to  function  as  a  shuttle  load- 
out.  The  shuttles  will  be  loaded  on  the 
elevator's  private  track  and  then  shoved 
on  additional  trackage  leased  by  BNSF 
to  SE  Coop.  This  additional  trackage 
consists  of  the  former  BNSF  main  track, 
which  is  now  operated  as  "other  than 
main  track"  (GCQR  Rule  6.28).  The 
trackage  to  be  leased  extends  from 
former  MP.30.5,  south  of  Highway  136. 
to  just  short  of  a  road  crossing  at  former 
MP  319.  This  leased  trackage  will  be 
protected  from  the  BNSF  environment 
by  derails  fitted  with  private  industry 
locks.  As  the  cars  are  loaded  and  shoved 
out  onto  the  leased  trackage.  SE  Coop 
will  be  responsible  by  contract  to  ensure 
that  air  hoses  are  coupled  and  angle 
cocks  are  properlv  positioned.  When 
BNSF  train  crews  come  on  duty  after  a 
train  is  loaded,  they  will  couple  the 
outbound  locomotives  for  the  eastbound 
movement  to  Lincoln,  Nebraska.  The 
conductor  will  be  transported  by  vehicle 
to  the  rear  of  the  train  to  install  and  arm 
the  end-of-train  device  and  check  for  air 
continuity  by  an  application  and  release 
of  air  brakes. 

At  the  above  location  between  MP  31 
and  31.9.  an  extreme  slope  of  the 
shoulder  exists  with  water  draining  into 
a  deep  ditch  from  the  adjacent  slopes. 
Within  this  mile  of  track  there  are  a 
bridge  over  the  Blue  River  and  a  relief 
bridge  without  adequate  walking 
surfaces.  Two  overpasses  and  heavy 
ballast  also  present  walking  problems. 
BNSF  does  not  believe  this  site  is 
suitable  for  a  train  inspection  and  initial 
terminal  air  brake  test.  BNSF  is 
requesting  an  exemption  to  move  these 
trains  to  a  more  desirable  location  to 
perform  the  required  inspections  and 
tests.  Due  to  crossings,  the  best  location 
is  approximately  three  miles  east  on  the 
former  main  track  between  MP  28.7  and 
MP  27.5  on  "other  than  main  track" 


with  a  maximum  speed  limit  of  10  mph. 
All  trains  moving  to  this  location  from 
the  elevator  will  have  been  continuity 
tested  by  an  application  and  release  of 
the  air  brakes  as  previously  stated.  The 
testing  site  will  be  graded  to  ensure  that 
walking  conditions  will  allow  for 
quality  train  inspections  and  tests  to  be 
performed  in  a  safe  and  efficient 
manner.  BNSF  will  have  all 
requirements  written  into  the  general 
orders. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 
13399)  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  PL-401 
(Plaza  Level).  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC.  on  October  10, 
2002. 
Grady  C.  Cothen,  Jr., 

Df'putv  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

|FR  Doc.  02-26467  Filed  10-17-02;  8:4.5  ami 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
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described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Paducah  &  Louisville  Railway,  Inc. 

[Docket  Number  FRA-2002-133091 

The  Paducah  &  Louisville  Railway, 
Inc  (P&L),  located  in  Paducah,  KY.  seeks 
a  waiver  of  compliance  from  the 
requirements  of  the  Locomotive  Safety 
Standards,  49  CFR  part  229.  Section 
229.27(a)  of  the  standards  requires  the 
filtering  devices  located  in  the  main 
reservoir  supply  line  to  the  airbrake 
system  to  be  cleaned,  repaired,  or 
replaced  at  intervals  that  do  not  exceed 
368  calendar  days.  The  P&L  states  that 
they  are  operating  eleven  (11)  sets  of 
newly  refurbished  GP40-3  and  GP35 
locomotives  converted  as  power  mates. 
During  the  most  recent  annual  test,  the 
main  reservoir  filters  being  replaced 
were  identical  to  the  new  filters  being 
applied.  If  the  waiver  is  granted,  P&L 
would  change  the  main  reservoir  filters 
at  the  Biennial  Test  (49  CFR  229.29) 
required  to  be  performed  every  1,104 
days  on  these  locomotives. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g.,  Waiver 
Petition  Docket  Number  FRA-2002- 
13309)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 , 
(Plaza  Level),  400  Seventh  Street  SW,, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  dm-ing  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 


Issued  in  Washington,  DC  on  September 
10,  2002. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[PR  Doc.  02-26469  Filed  10-17-02;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Definition  of  Onshore 
Gas  Gathering  Lines 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice;  issuance  of  advisory 
bulletin, 

SUIMMARY:  RSPA  is  issuing  this  advisory 
bulletin  to  owners  and  operators  of 
natural  gas  pipeline  facilities  to  confirm 
the  standards  the  Research  and  Special 
Programs  Administration  Office  of 
Pipeline  Safety  (OPS)  uses  to  classify- 
natural  gas  gathering  lines. 
ADDRESSES:  This  document  can  be 
viewed  at  the  OPS  home  page  at: 
h  ttp  ://ops .  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  L,E. 
Herrick,  (202)  366-5523,  or  by  e-mail  at: 
le.herrick@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  11.  1999.  OPS  announced 
an  electronic  public  discussion  forum 
and  subsequent  written  comment  period 
to  provide  OPS  public  input  in  deciding 
whether  and  how  to  modify  the 
definition  in  49  CFR  192  of  a  natural  gas 
gathering  line.  (Docket  No.  RSPA-98- 
4868.  Notice  1:  64  FR  12147.)  A 
coalition  lead  by  the  American 
Petroleum  Institute  (API)  submitted  a 
proposed  definition,  which  was 
supplemented  by  API  Recommended 
Practices  80;  Guidelines  for  the 
Definition  of  Onshore  Gas  Gathering 
Lines  (RP-80), 

OPS  has  reviewed  the  document  but 
has  not  yet  determined  whether  it  will 
adopt  the  recommended  practices  into 
regulation.  Until  OPS  re-defines  a  gas 
gathering  line,  it  will  continue  to 
classify  those  lines  according  to  the 
standards  it  has  used  in  the  past. 

IL  Advisory  Bulletin  (ADB-02-06) 

To:  Owners  and  Operators  of  Natural 
Gas  Pipeline  Facilities. 

Subject:  Standards  for  classif\'ing 
natural  gas  gathering  lines. 

Purpose:  To  inform  operators  of  the 
standeirds  OPS  currently  uses  to  classify' 
natural  gas  gathering  lines. 


Advisory:  Standards  for  classification 
of  natural  gas  gathering  lines. 

Until  OPS  completes  its  rulemaking  to 
better  define  natural  gas  gathering  lines 
(Docket  No.  RSPA-98-i868).  OPS  will 
continue  to  classify'  lines  according  to 
the  four-point  standard  established 
through  court  precedent  and  historical 
interpretation.  OPS  will  also  continue  to 
classify'  lines  that  pose  unique 
difficulties  of  classification  on  a  case- 
by-case  basis.  In  brief,  in  the  most 
common  situation,  gathering  begins  at 
or  near  the  well  head.  In  most  cases,  the 
gathering  process  terminates  at  the 
outlet  of  a  processing  plant.  A 
processing  plant  is  defined  by  the 
extraction  of  heavy  ends  from  the 
natural  gas.  If  there  is  no  upstream 
processing  plant,  the  gathering  process 
terminates  at  the  outlet  of  a  pipeline 
compressor.  For  the  purposes  of 
determining  the  termination  point  of  the 
gas  gathering  process,  OPS  does  not 
consider  a  yvell  head  compressor  (field 
compressor)  to  be  a  pipeline 
compressor.  If  there  is  no  processing 
plant  or  pipeline  compressor,  the  point 
at  yvhich  the  gathering  process  ends  is 
yvhere  two  or  more  well  pipelines 
converge.  If  none  of  these  points 
applies,  the  gas  gathering  termination 
point  is  where  there  is  a  change  in 
ownership  of  the  pipeline.  These  points 
are  determined  on  a  case-by-case  basis 
considering  the  location  of  the  pipeline 
in  relation  to  population  density,  major 
traffic  areas,  and  environmentally 
sensitive  areas. 

To  summarize.  OPS  considers  the 
termination  of  gas  gathering  to  be: 

(1)  The  outlet  of  a  processing  plant 
that  extracts  heavy  ends  from  the 
natural  gas: 

(2)  The  outlet  of  a  pipeline 
compressor  (not  including  a  well  head 
compressor): 

(3)  The  point  where  two  or  more  well 
pipelines  converge:  or 

(4)  The  point  where  there  is  a  change 
in  ownership  of  the  pipeline. 

Issued  in  Washington.  DC.  on  October  10, 
2002, 

Stacey  L,  Gerard. 

.^ssociate  Administratut  for  Pipeline  Safety 
|FR  Doc.  02-26464  Filed  10-17-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  2002-69 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 
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action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasurv'.  as  part  of  its  continuing  effort 
to  reduce  papen^ork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Notice  2002-69. 
Interest  Rates  and  Appropriate  Foreign 
Loss  Payment  Patterns  For  Determining 
the  Qualified  Insurance  Income  of 
Certain  Controlled  Corporations  under 
Section  954(j). 

DATES:  Written  comments  should  be 
received  on  or  before  December  17,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NVV..  Washington.  DC  20224. 
FOR  FURTHER  INFORMATK5N  CONTACT: 
Requests  for  additional  information  or 
copies  of  notice  should  be  directed  to 
Carol  Savage.  (202)  622-3945,  or 
through  the  internet 
( CAROL. A . SA  VA GE@irs.gov) .  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Interest  Rates  and  Appropriate 
Foreign  Loss  Payment  Patterns  For 
Determining  the  Qualified  Insurance 
Income  of  Certain  Controlled 
Corporations  under  Section  954(i). 

OMB  S'umber  1545-1799. 

\otice  Sumber:  Notice  2002-69. 

Abstract:  Notice  2002-69  allows  U.S. 
shareholders  of  a  foreign  insurance 
company  to  use  the  foreign  insurance 
company's  historical  loss  payment 
patterns  in  computing  the  company's 
insurance  reserves  provided  the 
company  has  a  certain  number  of  years 
of  data  and  makes  an  election  to  use  that 
data.  A  domestic  insurance  company 
can  elect  to  use  its  own  historical  data 
in  computing  its  reserves  provided 
certain  requirements  are  satisfied  and  an 
election  is  made.  This  notice  allows  a 
foreign  insurance  company  to  elect  to 
calculate  its  insurance  reserves  in  a 
manner  similar  to  a  domestic  insurance 
company.  Also,  this  notice  provides 
guidance  on  how  to  determine  a  foreign 
insurance  company's  foreign  loss 
payment  patterns. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations. 

E.'iti mated  Number  of  Respondents: 
300. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  300. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agencv  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  (Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technologv;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  Oc  tober  15,  2002. 
Glenn  P.  Kirkland. 

IHS  Rffports  Clparancf^  Officer 

IKK  Dot    02-26R09  Filed  10-17-02;  8:45  am] 

BILLING  COO€  4«3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
{EE-1 47-87] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  EE-147-87  (TD  8376), 
Qualified  Separate  Lines  of  Business 
(§§  1.414(r)-3.  1.414(r)-4,  and  1.414(r>- 
6). 

DATES:  Written  comments  should  be 
received  on  or  before  December  17,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulations  should  be  directed 
to  Carol  Savage.  (202)  622-3945,  or 
through  the  internet 
[CAROL.A.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW..  Washington. 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Separate  Lines  of 
Business. 

OMB  Number:  1545-1221. 

Regulation  Project  Number:  EE-147- 
87. 

Abstract:  Section  414(r)  of  the  Internal 
Revenue  Code  requires  that  employers 
who  wish  to  test  their  qualified 
retirement  plans  on  a  separate  line  of 
business  basis,  rather  than  on  a 
controlled  group  basis,  provide  notice  to 
the  IRS  that  the  employer  treats  itself  as 
operating  qualified  separate  lines  of 
business.  Additionally,  an  employer 
may  request  an  IRS  determination  that 
such  lines  satisfy  administrative 
scrutiny.  This  regulation  elaborates  on 
the  notice  requirement  and  the 
determination  process. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
253. 

Estimated  Time  Per  Respondent:  3 
hours,  27  minutes. 

Estimated  Total  Annual  Burden 
Hours:  899. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
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unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  15.  2002. 
Glenn  P.  Kirldand, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  02-26610  Filed  10-17-02;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Notice  of  establishment  of  new 

system  of  records. 

summary:  The  Privacy  Act  of  1974  (5 
U.S.C.  552(e)  (4))  requires  that  all 
agencies  publish  in  die  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  systems  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  establishing  a 
new  system  of  records  entitled 
"Education  Debt  Reduction  Program- 
VA"  (115VA10}, 

DATES:  Comments  on  the  establishment 
of  this  system  of  records  must  be 
received  no  later  than  November  18, 
2002.  If  no  public  comment  is  received, 
the  ntfw  system  will  become  effective 
November  18,  2002. 


ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  concerning 
the  proposed  new  system  of  records  to 
the  Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  email  comments 
to  "OGCRegulations@mail.va.gov" .  All 
relevant  material  received  before 
November  18,  2002  will  be  considered. 
Comments  will  be  available  for  public 
inspection  at  the  above  address  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Veterans  Health  Administration  (VHA) 
Privacy  Act  Officer,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420,  telephone 
(727) 320-1839. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Proposed  System  of 
Records 

The  Education  Debt  Reduction 
Program  (EDRP)  allows  VA  to  provide 
education  debt  reduction  payments  to 
employees  with  qualih'ing  loans  who 
occupy  certain  health  care  positions  for 
which  recruitment  and  retention  of 
qualified  personnel  is  difficult.  The 
specific  health  care  professions  that  are 
covered  by  the  EDRP  include: 
physician,  dentist,  podiatrist,  licensed 
pharmacist,  licensed  practical/ 
vocational  nurse,  expanded-function 
dental  auxiliary,  registered  nurse, 
certified  registered  nurse  anesthetist, 
physician  assistant,  optometrist, 
physical  therapist,  occupational 
therapist,  certified  respiratory  therapy 
technician,  and  registered  respiratory 
therapist.  The  purpose  of  the  program  is 
to  help  VA  meet  its  needs  for  qualified 
health  care  staff. 

The  Education  Debt  Reduction 
Program— VA  (115VA10)  system  of 
records  contains  personal  identification 
information  related  to  the  application 
material,  to  education  loan  verification 
documentation,  to  award  processes,  to 
employment  status,  and  to  service 
periods  covered  by  an  award  such  as 
name,  address,  social  security  number, 
employing  facility  name,  job  title,  grade, 
education  level,  education  debt 
reduction  payment  amounts,  service 
periods  covered  by  education  debt 
reduction  payments,  name  and  address 
of  the  lending  institution,  original  loan 
amount,  current  loan  amount,  and  loan 
payment  amount.  It  also  contains 
individual  information  about  applicants 
who  have  been  denied  awards  and 
award  recipients  who  have  been 


terminated  from  program  participation. 
Additionally,  it  may  contain 
information  about  why  an  applicant 
declined  to  accept  an  award.  Since 
applicants  typically  are  denied  awards 
because  they  do  not  meet  the  eligibility 
requirements  to  participate  in  the- 
program,  the  specific  nature  of  an 
applicant's  ineligibility  would  be 
another  element  of  information 
contained  in  the  system  of  records.  The 
information  in  this  system  of  records  is 
maintained  in  electronic  and  hard  copy 
format  and  is  periodically  updated 
through  recurring  reports  provided  by 
local  VA  facilities  about  the  progress  of 
their  program  participants.  This 
information  is  necessary  to  effectively 
administer  the  educational  assistance 
program.  It  is  used  to  determine  and 
document  an  individual  applicant's 
initial  eligibility  for  education  debt 
reduction  awards-  calculate  the  payment 
amounts  and  related  service  periods  Un 
award  recipients:  ensure  that  award 
amounts  are  consistent  with  applicable 
law,  regulations  and  policy:  monitor  the 
amount  of  principal  and  interest  that  a 
participant  paid  to  reduce  the  balance 
on  a  qualif\'ing  loan  during  each  service 
period  covered  by  the  award:  monitor 
the  employment  status  of  award 
recipients  during  their  service  periods: 
and  evaluate  and  report  program  results 
and  effectiveness.  Any  information  in 
this  system  may  be  used  by  local  VA 
supervisory  officials  and  program 
coordinators  to  ensure  that  it  is  accurate 
and  that  award  recipients  are  in 
compliance  with  the  terms  for 
participating  in  the  program.  Data  about 
individual  program  participants  may 
change  (e.g..  changes  in  employment 
status),  and  that  could  impact  certain 
terms  of  their  awards  such  as  the 
amounts  of  the  education  debt  reduction 
pavments  and/or  the  beginning  and 
ending  dates  of  their  service  periods. 
Data  changes  may  also  impact 
assessments  of  the  effectiveness  of  the 
educational  assistance  program. 
Accordingly,  local  supervisory  officials 
and  program  coordinators  must 
periodicallv  review  individual  data  in 
the  svstem  of  records  to  ensure  its 
accuracy.  There  are  no  debts  to  recover 
since  each  award  payment  is  made  at 
the  conclusion  of  a  service  period.  An 
individual  who  leaves  before 
completing  a  service  period  is  eligible  to 
receive  a  pro-rata  share  of  the  payment 
for  an  entire  service  period  based  on  the 
amount  of  time  actually  served  in  paid 
status  during  the  service  period. 

II.  Proposed  Routine  Use  Disclosures  of 
Data  in  the  System 

We  are  proposing  to  establish  the 
following  routine  use  disclosures  of 
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information,  which  will  be  maintained 
in  the  system: 

•  .\nv  information  in  this  system  that 
is  necessary  to  verify-  accuracy  and 
completeness  of  the  application 
information  may  be  disclosed  to  lending 
institutions  and  other  relevant 
organizations  or  individuals. 

VA  may  need  to  disclose  applicant 
information  in  order  to  verify'  that 
candidates  for  EDRP  awards  meet 
applicable  program  requirements. 
Employees  must  meet  certain 
requirements  to  be  eligible  to  participate 
in  the  Education  Debt  Reduction 
Program.  For  example,  the  applicants 
must  be  recently  appointed  employees 
serving  in  one  of  the  authorized 
positions  for  which  recruitment  and 
retention  is  difficult.  Further,  they  must 
owe  any  amount  of  principal  or  interest 
iinder  a  loan,  the  proceeds  of  which 
were  used  by  or  on  behalf  of  that 
individual  to  pay  costs  relating  to  a 
course  of  education  or  training  which 
led  to  a  degree  that  qualified  the 
individual  for  a  position  listed  above. 

•  Any  information  in  the  system  may 
be  disclosed  to  a  Federal  agency  in 
order  to  determine  if  an  applicant  has 
any  obligation  under  another  Federal 
Program  that  would  render  the 
applicant  ineligible  to  participate  in  the 
EDRP 

Since  participation  in  the  EDRP  is 
limited  to  recently  appointed  V'A 
employees,  it  is  necessary  to  ensure  that 
applicants  for  EDRP  awards  who  have 
transferred  to  VA  from  other  Federal 
agencies  do  not  have  obligations  that 
would  conflict  with  the  terms  and 
conditions  of  the  program. 

•  Any  information  in  the  system  may 
be  used  to  evaluate  and  report  program 
results  and  effectiveness  to  appropriate 
officials  including  members  of  Congress 
on  a  routine  and  ad  hoc  basis. 

The  purpose  of  the  debt  reduction 
program  is  to  assist  in  meeting  the 
staffing  needs  of  VHA  for  health 
professionals  in  occupations  for  which 
recruitment  or  retention  of  qualified 
personnel  is  difficult.  Congress  must 
have  access  to  information  from  the 
system  to  assess  how  effectively  the 
program  accomplishes  its  purpose  and 
to  support  decisions  to  continue,  modify 
or  curtail  its  use. 

•  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  member  of  Congress  or  staff  person 
acting  for  the  member  when  the  member 
or  staff  person  requests  the  record  on 
behalf  of  and  at  the  request  of  that 
individual. 

Individuals  sometimes  request  the 
help  of  a  member  of  Congress  in 
resolving  some  issues  relating  to  a 
matter  before  VA.  The  member  of 


Congress  then  writes  VA,  and  VA  must 
be  able  to  give  sufficient  information  to 
he  responsive  to  the  inquiry. 

•  To  the  National  Archives  and 
Record  Administration  (NARA)  in 
records  management  inspections 
conducted  under  authority  of  Title  44 
United  States  Code. 

NARA  is  responsible  for  archiving  old 
records  no  longer  actively  used  but 
which  may  be  appropriate  for 
preservation:  they  are  responsible  in 
general  for  the  physical  maintenance  of 
the  Federal  government's  records.  VA 
must  be  able  to  turn  records  over  to  this 
agency  in  order  to  determine  the  proper 
disposition  of  such  records. 

•  Disclosure  of  information  to  the 
Federal  Labor  Relations  Authority 
(FLRA),  including  its  General  Counsel, 
when  requested  in  connection  with  the 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised,  in 
connection  with  matters  before  the 
Federal  Service  Impasses  Panel,  and  to 
investigate  representation  petitions  and 
conduct  or  supervise  representation 
elections. 

The  release  of  information  to  FLRA 
from  this  Privacy  Act  system  of  records 
is  necessary'  to  comply  with  the 
statutory  mandate  under  which  FLRA 
operates. 

•  Disclosure  may  be  made  to  officials 
of  labor  organizations  recognized  under 
5  use.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions 

•  Disclosure  may  be  made  to  the  VA- 
appointed  representative  of  an 
employee,  including  all  notices, 
determinations,  decisions,  or  other 
written  communications  issued  to  the 
employee  in  cormection  with  an 
examination  ordered  by  VA  under 
medical  evaluation  (formerly  fitness-for- 
duty)  examination  procedures  or 
Department -filed  disability  retirement 
procedures. 

•  Disclosure  may  be  made  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  rules  and  regulations,  investigation  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions, 
promulgated  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 

•  Disclosure  may  be  made  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  of 


alleged  or  possible  discrimination 
practices,  examination  of  Federal 
affirmative  employment  programs, 
compliance  with  the  Uniform 
Guidelines  of  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

III.  Compatibility  of  the  Proposed 
Routine  Uses 

The  Privacy  Act  permits  VA  to 
disclose  information  about  individuals 
without  their  consent  for  a  routine  use 
when  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  VA  collected  the 
information.  In  all  of  the  routine  use 
disclosures  described  above,  either  the 
recipient  of  the  information  will  use  the 
information  in  connection  with  a  matter 
relating  to  one  of  VA's  programs,  will 
use  the  information  to  provide  a  benefit 
to  VA,  or  disclosure  is  required  by  law. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (0MB)  as  required  by  5 
U.S.C.  552a(r)  (Privacy  Act)  and 
guidelines  issued  by  0MB  (65  FR 
77677),  December  12.  2000. 

.Approved:  October  3.  2002. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

115VA10 
SYSTEM  NAME: 

Education  Debt  Reduction  Program- 
VA. 

SYSTEM  LOCATION: 

Records  will  be  maintained  at  the 
Health  Care  Staff  Development  and 
Retention  Office  {HCSDRO/10A2D), 
Veterans  Health  Administration, 
Department  of  Veterans  Affairs  (VA), 
1555  Poydras  Street.  Suite  1971,  New 
Orleans,  Louisiana  70112;  the  Austin 
Automation  Center,  Department  of 
Veterans  Affairs,  1615  East  Woodward 
Street,  Austin,  Texas  78772;  and  the  VA 
health  care  facilities  and  VISN  offices 
where  scholarship  recipients  are 
employed.  Address  locations  for  VA 
health  care  facilities  are  listed  in  VA 
Appendix  1  of  the  Biennial  Publication 
of  Privacy  Act  Issuances.  Complete 
records  will  be  maintained  only  at  the 
HCSDRO  address. 

CATEGORIES  Of  mOIVIDUALS  COVERED  BY  TME 
SYSTEM: 

VA  employees  who  apply  for  and  are 
granted  or  denied  educational  assistance 
awards  under  the  provisions  of  the'VA 
Education  Debt  Reduction  Program 
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(EDRP)  serving  under  an  appointment 
under  Title  38  U.S.C.  Section  7402(b)  in 
a  position  for  which  retention  of 
qualified  healthcare  personnel  is 
difficuh. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  (or  information  contained  in 
records)  in  this  system  may  include: 
Personal  identification  information 
related  to  the  application  material, 
award  processes,  employment,  and 
EDRP  service  periods  such  as  (1)  name, 
(2)  employing  facility  number,  (3) 
telephone  number(s),  (4)  social  security 
number,  (5)  debt  reduction  payment 
amounts,  (6)  dates  of  service  periods,  (7) 
name  and  address  of  the  lending 
institution,  (8)  academic  degree 
obtained  for  which  EDRP  funding  is 
requested,  (9)  name  and  address  of 
academic  institution,  (10)  original 
amount  of  loan,  and  (11)  current  loan 
balance.  Most  of  this  information  is 
contained  on  the  application  for  an 
EDRP  award  including  the  applicant's 
full  name,  employing  facility  number, 
home  and  work  telephone  numbers, 
social  security  number,  job  title,  degree 
obtained  for  which  funding  is  requested, 
name  and  address  of  the  academic 
institution,  and  the  amount  and  number 
of  debt  reduction  payments  requested. 
The  EDRP  Loan  Verification  Form 
contains  the  candidate's  name  and 
social  security  number,  name  and 
address  of  the  lending  institution, 
original  loan  amount,  current  loan 
amount,  and  the  purpose  of  the  loan  as 
stated  on  the  loan  application.  The 
EDRP  Acceptance  of  Conditions 
contains  the  name  of  a  candidate 
approved  for  an  award  and  the 
authorized  number  of  debt  reduction 
payments  and  their  related  amounts. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  38,  U.S.C.  Sections  501.  503, 
7451.  7452,  and  7431-7440. 

PURPOSE(S): 

The  records  and  information  may  be 
used  for  determining  and  documenting 
individual  applicant  eligibility  for  debt 
reduction  awards;  determining  the  debt 
reduction  payment  amounts  and  the 
related  service  periods  for  award 
recipients;  ensuring  that  award  amounts 
are  consistent  with  applicable  law, 
regulations  and  policy;  monitoring  the 
employment  status  of  scholarship 
recipients  diu'ing  their  service  periods; 
terminating  an  employee's  participation 
in  the  program;  and  evaluating  and 
reporting  program  results  and 
effectiveness. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  of  any  information  in 
this  system  that  is  necessary  to  verify' 
authenticity  of  the  application  may  be 
made  to  lending  institutions  and  other 
relevant  organizations  or  individuals. 

2.  Disclosure  of  any  information  in 
this  system  may  be  made  to  a  Federal 
agency  in  order  to  determine  if  an 
applicant  has  any  obligation  under 
another  Federal  program  that  would 
render  the  applicant  ineligible  to 
participate  in  the  Education  Debt 
Reduction  Program. 

3.  Any  information  in  the  system  may 
be  used  to  evaluate  and  report  program 
results  and  effectiveness  to  appropriate 
officials  including  members  of  Congress 
on  a  routine  and  ad  hoc  basis. 

4.  Disclosure  of  information  in  this 
system  may  be  made  to  a  member  of 
Congress  or  staff  person  acting  for  the 
member  when  the  member  or  staff 
person  requests  the  records  on  behalf  of 
and  at  the  request  of  that  individual. 

5.  Disclosure  may  be  made  to  the 
National  Archives  and  Record 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  authority  of  Title  44  United  States 
Code. 

6.  Disclosure  of  information  to  the 
Federal  Labor  Relations  Authority 
(FLRA).  including  its  General  Counsel. 
when  requested  in  connection  with  the 
investigation  and  resolution  of 
allegations  of  unfair  labor  practices,  in 
connection  with  the  resolution  of 
exceptions  to  arbitrator  awards  when  a 
question  of  material  fact  is  raised,  in 
connection  with  matters  before  the 
Federal  Service  Impasses  Panel,  and  to 
investigate  representation  petitions  and 
conduct  or  supervise  representation 
elections. 

7.  Disclosure  may  be  made  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

8.  Disclosure  may  be  made  to  the  VA- 
appointed  representative  of  an 
employee,  including  all  notices, 
determinations,  decisions,  or  other 
written  communications  issued  to  the 
employee  in  connection  with  an 
examination  ordered  by  VA  under 
medical  evaluation  (formerly  fitness-for- 
duty)  examination  procedures  or 
Department-filed  disability  retirement 
procedures. 

9.  Disclosure  may  be  made  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 


with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  rules  and  regulations,  investigation  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions, 
promulgated  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 

10.  Disclosure  may  be  made  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  of 
alleged  or  possible  discrimination 
practices,  examination  of  Federal 
affirmative  employment  programs, 
compliance  with  the  Uniform 
Guidelines  of  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission  by  the  President's 
Reorganization  Plan  No.  1  of  1978. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper, 
electronic  media  and  computer 
printouts. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  use  of  the 
award  number  or  an  equivalent 
participant  account  number  assigned  by 
HCSDRO.  Social  Security  Number  and 
the  name  of  the  individual. 

SAFEGUARDS: 

Access  to  the  basic  file  in  HCSDRO  is 
restricted  to  authorized  VA  employees 
and  vendors.  Access  to  the  office  spaces 
where  electronic  media  is  maintained 
within  HCSDRO  is  further  restricted  to 
specifically  authorized  employees  and 
is  protected  by  contracted  building 
security  services.  Records  (typically 
computer  printouts)  at  HCSDRO  will  be 
kept  in  locked  files  and  made  available 
only  to  authorized  personnel  on  a  need- 
to-know  basis.  During  non-working 
hours  the  file  is  locked  and  the  building 
is  protected  by  contracted  building 
security  services.  Records  stored  on 
electronic  media  are  maintained  on  a 
VA-approved  and  managed,  password- 
protected,  secure  local  area  network 
(LAN)  located  within  HCSDRO  office 
spaces  and  safeguarded  as  described 
above.  Records  stored  on  electronic 
media  at  Veterans  Integrated  Service 
Network  (VISN)  Offices.  VA  health  care 
facilities  and  the  Austin  Automation 
Center  (AAC)  in  Austin.  Texas,  are 
provided  equivalent  safeguards  subject 
to  local  policies  mandating  protection  of 
information  subject  to  federal 
safeguards. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  and 
disposed  of  in  accordance  with  records 
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disposition  authority  approved  hv  the 
Archivist  of  the  I'nited  States. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  HeaUh  Care  Staff 
Development  and  Retention  Office 
(10A2D),  Veterans  Health 
Administration.  Department  of  \'eterans 
Affairs.  1555  Poydras  Street.  Suite  147  1. 
New  Orleans.  Louisiana  701 12 

NOTIFICATION  PROCEDURE: 

Anv  indi\'idual  who  wishes  to 
determine  whether  a  rec:or(i  is  tieing 
maintained  in  this  system  undt>r  his  m 
her  name  or  other  personal  uieiititier.  or 
wants  to  determine  the  ci intent-.  n\  ^u(  h 


records,  should  submit  a  written  request 
or  apply  in  person  to  the  Director, 
Health  Care  Staff  Development  and 
Retention  Office.  Veterans  Health 
.administration.  Department  of  Veterans 
Affairs.  1555  Poydras  Street.  Suite  1971. 
New  Orleans,  Louisiana  70112. 

RECORD  ACCESS  PROCEDURES: 

Induiduals  seeking  information 
regarding  access  to  and  contesting  of  VA 
records  in  this  system  may  write,  call  or 
visit  the  Director,  Health  Care  Staff 
Development  and  Retention  Office 
il()A2D).  Veterans  Health 
.\dininistration.  Department  of  Veterans 
.\ffairs,  l.'i5.')  Povdras  Street.  Suite  1971. 


New  Orleans,  Louisiana  70112.  The 
telephone  number  is  (504)  589-5267. 

CONTESTING  RECORD  PROCEDURES: 

(See  Records  access  procedures 
above.) 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  the  records 
is  obtained  from  the  individual, 
references  given  in  application  material, 
educational  institutions,  VA  medical 
facilities,  the  VA  AAC,  other  Federal 
agencies.  State  agencies  and  consumer 
reporting  agencies. 

!FR  Uo(  .  02-26487  Filed  10-17-02;  8:45  am] 
BILLING  CODE  8320-01 -P 


Friday, 

October  18,  2002 


Part  n 


Department  of 
Agriculture 

Commodity  Credit  Corporation 


7  CFR  Parts  1425,  1427,  1430,  and  1434 
2002  Farm  Bill  Regulations — Cooperative 
Marketing  Associations;  Cotton;  Dairy; 
Honey;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1425, 1427,  1430  and  1434 

RIN  056O-AG72 

2002  Farm  Bill  Regulations — 
Cooperative  Marketing  Associations; 
Cotton;  Dairy;  Honey 

AGENCIES:  Farm  Service  Agency. 
Commodity  Credit  Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
several  requirements  of  Title  I  of  the 
Farm  Security  and  Rural  Investment  Act 
of  2002  (the  2002  Act)  relating  to  the 
commodity  programs  of  the  Commodity 
Credit  Corporation  (CCC).  This  nde 
expands  the  loans  that  may  be  available 
to  producers  through  agricultural 
marketing  cooperatives,  makes  a 
number  of  changes  to  the  cotton 
regulations,  provides  for  marketing 
assistance  loans  or  loan  deficiency 
payments  to  honey  producers,  and 
added  new  marketing  assistance  loan 
and  loan  deficiency  payment  programs 
for  mohair  and  wool.  The  2002  Act  also 
continues  the  dairy-  price  support 
program  and  authorizes  a  new  Milk 
Income  Loss  Contract  (MILC)  Program  to 
provide  income  support  for  dair\' 
farmers.  Several  other  rules  have  been 
or  will  be  published  for  related 
provisions  of  the  2002  Act. 

EFFECTIVE  DATE:  October  15.  2002 

FOR  FURTHER  INFORMATION  CONTACT: 

Cradv  Bilberry.  Director.  Price  Support 
Division,  FSA/USDA,  STOP  0512.  1400 
Independence  Ave.  SVV.,  Washington. 
DC,  20250-0512:  telephone  (202)  720- 
7901:  facsimile  (202)  690-3307:  e-mail: 
Grady  Bilbern-eiwdr. usda.gov.  Persons 
with  disabilities  who  require  alternative 
means  for  communication  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
the  USDA  Target  Center  at  (202)  720- 
2600  (voice  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  1601(c)  of  the  2002  Act 
requires  that  the  regulations  necessary 
to  implement  Title  I  of  the  2002  Act  are 
to  be  promulgated  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  effective 
luly  24.  1971,  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 
These  regulations  are  thus  issued  as 
final. 


Executive  Order  12866 

This  final  rule  is  economically 
significant  according  to  Executive  Order 
12866  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB).  A  cost-benefit  assessment  of  the 
actions  this  rule  will  take  was 
completed  and  is  summarized  after  the 
background  section. 

Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
assistance  program  in  the  Catalog  of 
Federal  Domestic  Assistance  to  which 
this  final  rule  applies  is  10.051 — 
C^ommodity  Loans  and  Loan  Deficiency 
Payments. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Office  of  the  Secretary,  the  Farm  Service 
Agency  (FSA)  and  the  Commodity 
Credit  Corporation  (CCC)  are  not 
required  by  5  U.S.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Environmental  Review 

An  environmental  assessment  is  being 
completed  to  consider  the  potential 
impacts  (jf  this  proposed  action  on  the 
human  environment  in  accordance  with 
the  provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321  et  seq..  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  and  FSAs  regulations  for 
compliance  with  NEPA,  7  CFR  part  799. 
Section  1601  of  the  2002  Act  mandated 
that  these  regulations  be  promulgated 
no  later  than  90  days  after  enactment. 
Further,  this  rule  affects  a  large  number 
of  agricultural  producers  who  are 
dependent  upon  its  provisions  for 
inccjme  support  and  need  to  know  of  its 
details  as  soon  as  possible  because  it  has 
an  effect  on  their  planting  and 
marketing  decisions.  Thus.  CCC  is 
attempting  to  satisfy  both  the 
Congressional  mandate  and  its  public 
missions  by  publishing  this  rule  now, 
while  continuing  a  good  faith  effort  to 
comply  with  NEPA  in  as  timely  a 
fashion  as  possible,  given  the  above- 
mentioned  statutory'  and  mission 
requirements.  A  copy  of  the  draft 
environmental  assessment  will  be  made 
available  for  public  review  and 
comment  upon  request. 

Executive  Order  12778 

The  final  rule  has  been  reviewed 
under  Executive  Order  12778.  This  rule 
preempts  State  laws  that  are 
inconsistent  with  its  provisions.  This 
rule  is  not  retroactive.  Before  any 


judicial  action  may  be  brought  regarding 
this  rule,  all  administrative  remedies 
must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to 
Executive  Order  12372,  which  requires 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  does  not 
apply  to  this  rule  because  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  about  the  subject  matter  of 
this  rule.  Further,  this  rule  imposes  no 
unfunded  mandates,  as  defined  in 
UMRA,  on  any  local,  state,  or  tribal 
government  or  the  private  sector. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Section  1601(c)  of  the  2002  Act 
requires  that  the  regulations  necessary 
to  implement  Title  I  of  the  2002  Act 
must  be  issued  within  90  days  of 
enactment  and  that  such  regulations 
shall  be  issued  without  regard  to  the 
notice  and  comment  provisions  of  5 
use.  553.  Section  1601(c)  also  requires 
that  the  Secretary  use  the  authority  in 
section  808  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  Public  Law  104-121  (SBREFA). 
which  allows  an  agency  to  forgo 
SBREFA's  usual  60-day  Congressional 
Review  delay  of  the  effective  date  of  a 
major  regulation  if  the  agency  finds  that 
there  is  a  good  cause  to  do  so.  These 
regulations  affect  the  planting  and 
marketing  decisions  of  an 
extraordinarily  large  number  of 
agricultural  producers.  Accordingly, 
this  rule  is  effective  upon  the  date  of 
filing  for  public  inspection  by  the  Office 
of  the  Federal  Register. 

Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
provides  that  the  promulgation  of 
regulations  and  the  administration  of 
Title  I  of  the  2002  Act  shall  be  made 
without  regard  to  chapter  5  of  title  44 
of  the  United  States  Code  (the 
Paperwork  Reduction  Act).  Accordingly, 
these  regulations  and  the  forms  and 
other  information  collection  activities 
needed  to  administer  the  program 
authorized  by  these  regulations  are  not 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act. 
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Government  Paperwork  Elimination 
Act 

FSA  is  conunitted  to  compliance  with 
the  Govenunent  Paperwork  Elimination 
Act  (GPEA)  and  the  Freedom  to  E-File 
Act,  which  require  Government 
agencies  in  general  and  FSA  in 
particular  to  provide  the  public  the 
option  of  submitting  information  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  The 
forms  and  other  information  collection 
activities  required  for  participation  in 
the  program  are  not  yet  fully 
implemented  for  the  public  to  conduct 
business  with  FSA  electronically. 
However,  loan  application  forms  are 
available  electronically  through  the 
USDA  eForms  Web  site  at 
www.sc.egov.usda.gov  for  downloading. 
The  regulation  is  available  at  FSA's 
Price  Support  Division  Internet  site  at 
www.fsa.usda.gov/dafp/psd. 
Applications  may  be  submitted  at  the 
FSA  county  offices,  by  mail  or  by  FAX. 
At  this  time,  electronic  submission  is 
not  available.  Full  development  of 
electronic  submission  is  underway. 

Background 

The  2002  Act  made  major  revisions  to 
the  commodity  programs.  This  rule 
expands  the  loans  that  may  be  available 
to  producers  through  agricultural 
marketing  cooperatives,  known  as 
Cooperative  Marketing  Associations 
(CMA).  This  rule  also  revises  CCC's 
cotton  regulations,  and  implements  a 
new  regime  for  producers  of  wool, 
mohair,  and  honey.  Finally,  it  provides 
regulations  that  govern  the  milk  price 
support  program  and  the  new  Milk 
Income  Loss  Contract  (MILC)  Program, 
designed  to  provide  price  protection  to 
U.S.  dairy  producers.  The  programs 
implemented  in  this  rule  are  effective 
for  up  to  6  years,  and  will  contribute  to 
a  farm  income  support  program,  or 
"safety  net",  that  is  more  stable  and 
certain  than  that  provided  by  yearly 
programs.  The  major  provisions  of  this 
rule  are  specified  as  follows: 

Cooperative  Marketing  Associations 

CCC  has  been  making  loans  available 
to  producers  through  agricultural 
marketing  cooperatives  for  over  60 
years,  and  loan  deficiency  payments 
since  1986,  beginning  with  commodity 
loans  to  cotton  cooperatives  in  1934. 
This  program  is  expanded  under  the 
2002  Act  to  include  marketing 
assistance  loans  and  Loan  deficiency 
payments  for  peanuts,  dry  peas,  lentils, 
small  chickpeas,  mohair  and  wool. 
Consequently,  these  commodities  are 
added  to  those  previously  eligible,  and 
loans  and  loan  deficiency  payments  are 


now  available  through  approved 
agricultural  marketing  cooperatives  for 
barley,  corn,  grain  sorghum,  honey,  oats, 
oilseeds,  peanuts,  wheat,  clr>'  peas, 
lentils,  small  chickpeas,  mohair,  wool, 
upland  cotton,  and  rice.  This  rule 
amends  the  regulations  governing 
cooperatives  to  authorize  the  new 
commodities. 

Cotton 

This  rule  makes  a  number  of  changes 
to  the  cotton  non-recourse  loan  and  loan 
deficiency  payment  programs  the 
recourse  seed  cotton  loan  program,  the 
upland  cotton  user  marketing  certificate 
program,  and  the  extra  long  staple  (ELS) 
cotton  competitiveness  payment 
program.  The  regulations  at  7  CFR  part 
1427  are  revised  accordingly.  The 
changes  are  required  to  administer 
provisions  of  the  2002  Act,  and  to 
remove  provisions  that  are  not 
applicable  or  authorized.  It  also 
improves  readability  and  removes 
provisions  that  are  not  consistent  with 
current  statutory'  authority  or  otherwise 
are  extraneous. 

The  2002  Act  provides  that  eligible 
2001-crop  marketing  assistance  loan 
commodities  that  were  produced  on  a 
farm  not  covered  by  a  production 
flexibility  contract  (PFC)  are  eligible  for 
loan  deficiency  payments,  as  well  as 
producers  who  lost  beneficial  interest  in 
an  eligible  2001-crop  loan  commodity 
before  applying  for  a  loan  or  loan 
deficiency  payment.  The  loan 
deficiency  payment  rate  will  be  based 
on  the  date  the  producer  lost  beneficial 
interest  in  the  commodity.  Additionally, 
producers  who  acted  in  good  faith  and 
who  lost  beneficial  interest  in  the 
collateral  of  a  2001-crop  marketing 
assistance  loan  before  repaying  the  loan 
shall  be  permitted  to  repay  such  loan  at 
the  rate  effective  on  the  date  beneficial 
interest  was  lost.  Accordingly,  the 
regulation  is  amended  to  delete  the 
requirement  that  cotton  must  be 
produced  on  a  farm  covered  by  a  PFC. 

This  rule  also  makes  changes 
resulting  from  termination  of  old 
program  authority.  For  instance,  subpart 
B  of  7  CFR  1427, "Regulations  for  the 
Upland  Cotton  First  Handler  Marketing 
Certificate  Program,  are  removed 
because  the  regulations  no  longer  apply 
to  the  cotton  program.  This  program  was 
discontinued  under  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (the  1996  Act)  because  it 
permitted  cotton  marketing  assistance 
loans  to  be  repaid  at  the  world  market 
price  level  while,  before  then,  they 
could  be  repaid  only  at  70  percent  of  the 
world  market  price.  The  value 
difference  was  then  provided  by 
commodity  certificates  under  the  First 


Handler  Marketing  Certificate  Program. 
Those  regulations  have  not  applied  to 
the  cotton  program  for  years.  This  rule 
also  removes  7  CFR  part  1427.  subpart 
F,  Cottonseed  Payment  Program, 
because  there  is  no  longer  statutory 
authority  for  a  cottonseed  payment 
program. 

Several  changes  in  the  cotton 
regulation's  administrative  provisions 
are  made  as  well.  Under  previous 
calculations,  some  loan  repayment  rates 
were  calculated  as  negative  values, 
resulting  in  additional  disbursements  by 
CCC,  and  some  loan  deficiency  payment 
rates  exceeded  the  loan  value  of  the 
cotton.  This  rule  clarifies  that  the 
adjusted  world  price  shall  not  be 
adjusted  to  a  value  less  than  zero,  and 
that  the  loan  deficiency  payment  rate 
shall  not  exceed  the  loan  value  for  the 
cotton.  These  changes  are  the  result  of 
a  determination  that  some  adjustments 
to  the  adjusted  world  market  price,  and 
the  resultant  marketing  loan  gains  and 
loan  deficiency  payment  rates,  were  not 
consistent  with  the  statutor\-  authority 
for  the  payments.  Under  previous 
calculations,  some  loan  repayment  rates 
were  calculated  as  negative  values, 
resulting  in  additional  disbursements  by 
CCC.  Establishing  the  minimum  loan 
repayment  rate  as  zero  is  consistent 
with  provisions  of  the  2002  Act  that 
provide  that  loan  deficiency  payment 
rates  shall  be  equal  to  the  marketing 
loan  gain  that  would  otherwise  result 

Dair\' 

The  regulations  at  7  CFR  part  1430  are 
revised  to  implement  a  new  program  for 
dairy  producers  authorized  by  section 
1502  of  the  2002  Act.  the  Milk  Income 
Loss  Contract  (MILC)  Program.  The 
program  is  in  effect  from  December  1 . 
2002  through  September  30.  2005.  This 
program  comes  after  several  ad  hoc 
programs  provided  through 
appropriations  acts  over  the  past  few 
years.  The  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1999  authorized  the 
Dairy  Market  Loss  Assistance  Payment 
(DMLA-I)  program  to  provide  direct 
payments  to  producers  of  dairy 
operations  for  milk  produced  and 
commercially  marketed  during  the  1997 
or  1998  calendar  year.  Then,  the 
Agriculture,  Rural  Development.  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  2000 
provided  a  second  Dairy  Market  Loss 
Assistance  Program  (DMLA-Il)  which 
continued  DMLA-I  for  1999  production. 
And  finally,  section  805  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act.  2001 
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authorized  the  last  Dairv'  Market  Loss 
Assistance  Payment  Program  (DMLA- 
III).  DML\-III  provided  a  supplemental 
payment  to  producers  who  received 
payments  under  DMLA-II  and  to  new 
dairv'  operations  in  2000. 

Payments  disbursed  from  the  previous 
Dairv  Market  Loss  Assistance  Programs 
(DMLA)  were  subject  to  a  maximum 
eligible  production  quantity  per  each 
eligible  dairv  operation,  as  is  the  case 
for  the  new  MILC  Program.  For 
purposes  of  determining  an  operation 
under  the  MILC  Program,  the  2002  Act 
provided  that  the  same  standards  as 
were  applied  in  implementing  DMLA 
were  to  be  used.  Payments  issued  under 
the  previous  dairy  market  loss  payment 
programs  were  one-time  payments 
authorized  through  appropriation  acts. 
Payments  issued  under  the  MILC 
Program  will  be  made  as  applicable  on 
a  monthly  basis  until  the  program  ends 
on  September  30,  200,5. 

Milk  IS  produced  in  all  .50  states. 
According  to  the  National  Agricultural 
Statistics  Service,  the  estimated  98.000 
dairv  operations  in  the  L'nited  States  in 
2001  were  expected  to  produce  about 
167  billion  pounds  of  milk  in  2002.  The 
maintenance  and  expansion  of  existing 
markets  for  dairv-  are  vital  to  the  welfare 
of  milk  producers  in  the  United  States. 
In  the  past  few  decades,  the  LIS.  dairy 
industry-  has  experienced  dramatic 
structural  changes  at  all  levels  of  the 
marketing  channel. 

Payments  under  this  program  will  be 
limited  to  dairy  operatums  that 
produced  milk  in  the  United  States  and 
commercially  marketed  milk  during  the 
period  of  December  1 .  2001,  through 
September  30,  2005  Each  fiscal  year, 
eligible  dain,'  operations  can  receive  a 
monthly  payment  based  on  monthly 
milk  marketings,  up  to  a  maximum  of 
2.4  million  pounds  per  dairy  operation 
for  the  fiscal  year.  Dairy  operations  who 
make  changes  to  their  producer  status  or 
who  reconstitute  their  farm  operations 
on  or  after  December  1,  2001,  for  the 
sole  purpose  of  receiving  additional 
payments  will  not  be  eligible  for  the 
benefits  under  the  program 
implemented  by  this  rule 

A  dairy  operation's  eligible  monthly 
payment  will  be  the  quanlitv  of  milk 
sold  in  that  month,  up  to  a  maximum 
of  2.4  million  pounds,  multiplied  by  45 
percent  of  the  difference  between 
Sl6.94/cwt.  and  the  Federal  milk 
marketing  order  Class  I  milk  pric  e  per 
hundredweight  in  Boston  for  that 
month.  To  facilitate  a  transition  to  this 
new  program,  a  similar  payment 
calculation  will  be  applied  from 
December  1,  2001,  through  the  month 
preceding  the  month  the  producer 
enters  into  a  contract  with  CCC. 


To  be  eligible,  dair\'  producers  must: 
(1)  Produce  in  the  United  States  and 
market  milk  commercially  during  the 
period  of  December  1,  2001,  through 
September  30,  2005:  (2)  enter  into  a 
contract  with  CCC  to  provide  monthly 
marketing  data  t(j  receive  payments;  and 
(3)  be  engaged  in  the  business  of 
producing  and  marketing  agricultural 
products  at  the  time  of  signing  the  MILC 
Program  contract.  Dair>'  operations  may 
apply  at  FSA  county  offices  during 
regular  business  hours. 

The  rule  provides  for  payments 
during  the  transition  period  beginning 
December  1,  2001,  and  ending  when 
producers  enter  into  the  Milk  Income 
Loss  Contract.  Consistent  with  the  2002 
Act,  the  rule  has  a  cap  on  production  of 
2.4  million  pounds  which  are  eligible 
for  payments  in  a  given  fiscal  year. 
Producers  are  only  eligible  for  transition 
payments  under  section  1502(h)  of  the 
2002  Act  once  they  enter  into  the  Milk 
Income  Loss  Contract  pursuant  to 
section  1502(b).  There  is  no  legislative 
history  to  support  the  proposition  that 
("ongress  intended  to  establish  a  totally 
different  standard  for  payments  during 
the  transition  period  than  the  one  that 
applies  to  regular  program  payments.  If 
there  were  no  cap  on  transition 
payments,  this  could  lead  to  the  result 
of  producers  signing  up  for  September 
2005,  and  none  of  their  production 
during  the  transition  period  from 
December  2001  through  August  of  2005. 
being  subject  to  a  cap.  There  would 
effectively  be  no  limitation  on 
payments.  There  is  nothing  in  the 
Conference  Report  to  indicate  that  this 
was  the  intent  of  Congress.  Rather, 
section  1502(b)  of  the  2002  Act  allows 
dairies  to  enter  into  the  program  by 
contract  and  provides  explicitly  in 
section  1502(d)  for  the  2.4  million 
pound  cap.  This  program  limit  follows 
upon  three  previous  Dairy  Market  Loss 
Assistance  (DMLA)  programs  in  which 
tht;re  were  similar  production  eligibility 
caps. 

Although  there  was  not  an  operational 
program  under  section  1502  in  advance 
of  this  rule,  complaint  has  been  made 
that  there  should  be  no  limit  on  the 
"transition  "  payments  allowed  under 
section  1502(h).  Offered  to  support  this 
contention  is  that  since  section  1502(d) 
refers  to  section  1502(b),  the  limit  does 
not  cover  the  "transition  "  payments 
because  they,  the  argument  goes,  are 
made  under  subsection  (h).  But.  no 
payments  can  be  made  for  the  transition 
period  (the  period  after  December  1, 
2001  and  before  the  signing  of  the 
contract)  except  by  signing  the  contract 
under  subsection  (b).  Accordingly,  all 
payments,  including  those  referred  to 
under  subsection  (h)  are  payments 


generated  by  and  controlled  by  and 
made  under  subsection  (b).  Nothing  in 
subsection  (d)  indicates  that  the  only 
fiscal  years  covered  by  the  cap  are  those 
after  the  signing  of  the  contract.  Without 
reservation,  subsection  (d)  covers  all 
fiscal  years  under  the  program, 
including  fiscal  year  2002,  in  which  the 
transition  payments  can  begin. 
Accordingly,  the  rule  specifies  that  the 
cap  covers  all  fiscal  years  including  the 
fiscal  year  in  which  the  transition 
period  falls.  All  payments  are  covered 
and  made  available  pursuant  to  one 
contract,  which  is  the  contract  entered 
into  under  subsection  (b). 

The  Conference  Report  states: 
"Producers,  on  an  operation-by- 
operation  basis,  may  receive  payments 
on  no  more  than  2.4  million  pounds  of 
milk  marketed  per  year."  The  statement 
does  not  exclude  any  year.  If  there  is  no 
cap  for  the  transition  period  and  if  the 
transition  period  can  be  delayed  at  the 
will  of  the  producer,  then  any  producer 
willing  to  forego  payments  until 
September,  2005.  could  avoid  the  cap 
entirely  for  the  entire  length  of  the 
program,  thereby  rending  the  cap  a 
nullity.  There  is  no  support  in  the 
statute  or  the  legislative  history  to 
support  this  position, 

Tne  rule,  with  some  limitations, 
allows  dairies  to  choose  the  month  of 
the  year  in  which  they  will  be  begin  to 
use  their  eligibility  since  there  is 
nothing  as  such  in  the  statute  to  specify 
when  that  eligibility  must  commence. 
Those  determinations,  however,  under 
the  rule,  must  be  made  in  advance.  This 
position  is  consistent  with  the  manner 
in  which  CCC  implements  other,  similar 
programs,  primarily  the  loan  deficiency 
payment  programs  where  farmers  must, 
in  advance,  select  the  date  on  which 
their  loan  deficiency  payment  rate  will 
be  determined  rather  than  being  allowed 
to  select  a  date  retroactively  in  order  to 
obtain  the  highest  possible  payment. 
The  determination  made  by  CCC  on  this 
point  allows  the  dairy,  nonetheless,  to 
pick  in  advance  the  month  which  it 
believes  will  be  the  optimum  month  for 
the  dairy.  This  is  consistent  with  the 
timing  requirements  in  the  2002  Act, 
which  presume  contemporaneous 
reporting  of  monthly  marketings 
followed  by  monthly  payments  rather 
than  an  end-of-the-year  determination 
by  a  dairy  followed  by  an  annual 
payment  when,  in  hindsight,  using  the 
eligibility  cap  would  produce  the 
greatest  payment. 

As  noted,  dairies  upon  signing  the 
contract  will  also  be  able  to  earn  a 
transition  payment  under  the  contract 
for  marketings  in  the  period  during  and 
after  December  of  2001,  and  through  the 
effective-date  of  the  contract,  subject  to 
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Secretary  shall  apply  the  same 
standards  as  were  applied  under  DMLA. 
CCC  will  issue  a  notice  to  clarify  how 
these  standards  will  be  applied  to  new 
or  reconstituted  operations  and  how  it 
will  be  determined  whether  new- 
operations  were  affiliated  with 
operations  under  DMLA. 

Section  1501  of  the  2002  Act  extends 
the  Milk  Price  Support  Program 
effective  June  1,  2002,  and  continues  the 
$9.90  per  hundredweight  support  rate 
for  milk  that  was  previously  in  effect. 

Honey 

The  regulations  at  7  CFR  part  1434  are 
revised  in  this  rule  to  provide  marketing 
assistance  loans  and  loan  deficiency 
payments  for  honey.  CCC  operated  a 
honey  recourse  loan  program  in  the 
1998^  1999  and  2000  crop  years.  In  2000 
the  program  was  converted  from  a 
recourse  loan  program  to  a  nonrecourse 
marketing  assistance  loan  program 
which  also  allowed  eligible  producers  to 
obtain  loan  deficiency  payments. 
Section  1201  of  the  2002  Act  authorizes 
a  continued  program  for  marketing 
assistance  loans  and  loan  deficiency 
payments  for  honey.  This  new  program 
will  operate  in  a  similar  manner  to  the 
previous  programs.  The  loan  rate  for  a 
honey  marketing  assistance  loan  is  set 
by  the  2002  Act  at  60  cents  per  pound. 


the  fiscal  year  limitation  of  2.4  million 
pounds  of  milk  eligibility.  To  provide 
additional  flexibility,  however, 
consistent  with  the  rules  set  out  above, 
dairies  have  been  allowed  to  choose  to 
use  their  2.4  million  pound  eligibility 
for  fiscal  year  2002  (which  began  in 
October  of  2001)  beginning  with  the 
month  after  they  signed  the  contract  and 
to  waive  the  transition  amount  if  doing 
so  would,  because  of  the  cap,  increase 
their  payment.  Other  policy 
determinations  necessary  to  implement 
the  statute  are  reflected  in  the  text  of  the 
rule. 

The  rule  requires,  consistent  with  the 
2002  Act's  mandate,  that  the  same 
standards  will  be  used  for  defining  what 
is  and  what  is  not  an  "operation"  for 
purposes  of  eligibility  for  payments. 
Those  determinations  can  have 
particular  significance  because  of  the 
cap  in  the  statute.  The  rule  in  that 
manner  requires  that  those  who  were 
treated  by  local  decisions  of  their  Farm 
Service  committees  and  offices  as 
operations  for  purposes  of  eligibility 
under  the  preceding  DMLA  programs 
will  be  treated  the  same  way.  The  2002 
Act  specifies  that  for  purposes  of 
determining  whether  producers  are 
producers  on  separate  dairy  operations 
or  a  single  dairy  operation  that  the 

Table  1  .—Average  Annual  Change  in  Government  Outlays  by  Program 


Producers  may  repay  a  marketing 
assistance  nonrecourse  loan  at  an 
amount  equal  to  the  principal  amount  of 
the  loan  plus  interest  or  the  prevailing 
market  price  for  honey,  as  determined 
by  CCC  The  marketing  loan  repayment 
rate  will  be  announced  monthly  by  CCC. 
The  2002  Act  also  provides,  for  the  2002 
crop  only,  eligibility  for  honey 
producers  for  loan  deficiency  payments 
even  if  the  producer  has  lost  beneficial 
interest  in  their  honey  before  applying 
for  the  payment. 

Summary  of  the  Cost/Benefit 
Assessment 

The  2002  Act  added  new  marketing 
assistance  loan  and  loan  deficiency 
payment  provisions  for  peanuts,  dry 
peas,  lentils,  small  chickpeas,  mohair 
and  w-ool.  This  rule  also  provides  for 
agricultural  marketing  cooperatives  to 
process  marketing  assistance  loan  and 
loan  deficiency  payment  requests.  This 
is  a  positive  change  in  that  government 
outlays  will  not  be  affected,  and  the 
agricultural  marketing  cooperatives  will 
help  FSA  service  anticipated  increased 
loan-making  activities.  The  2002  Act 
changes  in  this  rule,  when  compared 
with  the  1996  Act  provisions,  will 
increase  governmental  outlays  as  shown 
in  Table  1. 


Fiscal  Years  2002-2007 


Program 


Estimated  average 

annual  outlay  change 

(million  dollars) 


Cotton  (7  CFR  Part  1427): 

Marketing  Assistance  Loans 

Loan  Deficiency  Payments 

Extra  Long  Staple  Cotton  Competitiveness  Program  

Dairy  (7  CFR  1430): 

Milk  Price  Support  

Milk  Income  Loss  Contract  Program  Payments  1/  

Honey  (7  CFR  part  1434):  Marketing  Assistance  Loans  and  Loan  Deficiency  Payments 

Total  1.103.0  

1  Annual  average  over  4  fiscal  years. 


8.0 
95.0 
(1.5) 

333  3 
666.0 


2.2 


Cotton  Marketing  Assistance  Loans  and 
Loan  Deficiency  Payments 

The  2002  Act  increased  the  loan  rates 
very  slightly  for  both  upland  and  extra 
long  staple  (ELS)  cotton  varieties.  Aside 
from  that,  only  a  few  cotton  program 
changes,  and  none  with  a  significant 
economic  impact,  were  made  by  the 
2002  Act.  Outlays  for  marketing  loans 
are  projected  at  $1.2  billion  for  upland 
cotton  in  FY  2003,  but  they  decline  to 
$0.4  million  by  FY  2007.  This  decline 
is  attributed  to  the  effect  of  rising  cotton 
prices  and  planting  flexibility  which 
allows  producers  to  adjust  their  cotton 
acreage  to  conform  with  expected 


demand.  Loan  outlays  for  ELS  cotton  are 
projected  to  be  minimal  and  not  affected 
by  enactment  of  the  2002  Act. 

Upland  Cotton  User  Marketing 
Certificate  Program  (Step  2) 

The  2002  Act  increased  the  payment 
rate  1.25-cents  per  pound  for  the 
Upland  Cotton  User  Marketing 
Certificate  Program,  commonly  known 
as  the  "Step  2  Program."  This  payment 
rate  is  expected  to  increase  program 
outlays  by  about  $95  million  per  year 
through  fiscal  year  2006. 


ELS  Cotton  Competitiveness  Payment 
Program 

The  2002  Act  extended  and  fully 
funded  the  ELS  Cotton  Competitiveness 
Payment  Program,  which  is  similar  to 
the  Step  2  program.  The  program  is 
designed  to  trigger  payments  in 
response  to  a  reduction  in  other  world 
cotton  prices,  including  Egyptian  Giza 
cotton.  This  program  had  been  dormant 
for  several  months  because  U.S.  Pima 
cotton  was  competitive.  However, 
payments  began  to  trigger  in  January 
2002  and  have  now  reached  over  10 
cents  per  pound  in  response  to  price 
reductions  in  Egypt. 
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Since  the  ELS  Cotton  Competitiveness 
Payment  Program  began  in  October 
1999.  payments  have  totaled  about  $3.2 
million  on  50.500  bales  for  domestic  use 
and  338,000  bales  of  exports.  The 
program  has  operated  for  approximately 
one-half  the  time  since  it  began.  The 
rate  has  averaged  $7  per  bale,  or  about 
1.4  cents  per  pound.  Payments  have 
depended  on  reductions  in  foreign 
prices.  There  is  no  maximum  payment 
rate.  However,  given  current  prices,  the 
ELS  competitiveness  payment  program 
could  generate  payments  in  the  range  of 
1  to  3  cents  per  pound  on  weekly  export 
and  mill  activity  and  would  likely  incur 
outlays  of  around  $50,000  to  5150.000 
per  week  when  triggered.  Annual 
oudays  for  ELS  payments  are  estimated 
to  be  in  the  range  of  Si  3  million  to  $3.9 
million  per  year. 

ELS  Cotton  Competitiveness  Program 
payments  could  increase  domestic  use 
of  American  Pima  cotton  by  about  5,000 
bales  (about  3  percent)  per  year  and 
exports  by  25.000  bales  (about  5 
percent)  per  year.  This  increase  in 
disappearance  could  add  about  2  cents 
per  pound  to  the  average  price  of 
American  Pima  and  reduce  CCC  net 
lending  costs  about  $25  million.  Farm 
receipts  will  rise  about  $4  million 
annually. 

Dairy 

Section  1501  of  the  2002  Act  extends 
the  Milk  Price  Support  Program  starting 
lune  1 .  2002  The  $9.90  per 
hundredweight  (cwt  )  milk  support  rate 
is  the  same  as  during  calendar  year  1999 
through  May  31,  2002  The  support  rate 
applies  to  manufacturing  milk,  which  is 
milk  used  in  the  production  of  cheese, 
butter,  and  nonfat  dr\'  milk  (N'DM) 

Under  the  Milk  Price  Support 
Program.  CCC  has  standing  offers  to 
purchase  cheese,  butter,  and  MDM  at 
established  prices.  Processors  with  an 
average  efficiency  should  be  able  pay 
dairy  farmers  $9.90  per  cwt.  when 
receiving  CCOannounced  prices. 

CCC  has  purchased  substantial 
quantities  of  NDM  in  recent  years, 
including  about  418  million  pounds  in 
fiscal  year  (FV')  2001,  456  million 
pounds  in  FY  2000.  177  million  pounds 
in  FY  1999,  and  119  million  pounds  in 
FY  1998  This  is  because  the  market 
NDM  price  has  been  near  or  below  the 
CCC  purchase  price  since  January  1999 
Also,  cheese  prices  dipped  below  the 
CCX^  support  level  in  mid  lune  of  2002, 
and  thus,  cheese  has  been  acquired  by 
CCC  under  this  program  (Cheese 
purchases  were  13.1  million  pounds  in 
FY  2001  and  6.8  million  pounds  in  FY 
2000  The  price  for  butter  has  stayed 
consistently  above  the  CCXl  purchase 
price  since  the  mid-1990's  so  there  have 


been  no  recent  purchases  of  butter  by 
CCC. 

CCC  expects  to  purchase  650  million 
pounds  of  NDM  in  FY  2002.  We  expect 
that  some  of  the  NDM  that  CCC 
purchases  will  be  utilized  in 
international  and  domestic  feeding 
programs,  and  another  $15  million 
worth  will  be  sold  for  other  purposes. 
CCC  expenditures  with  the  extended 
program  will  be  approximately  $2.0 
billion  for  FY  2002  through  2007.  of 
which  $1.6  billion  is  for  product 
purchases.  No  expenditures  are 
projected  for  purchases  after  FY  2007 
because  of  milk  price  increases. 

The  MILC  Program  is  expected  to 
result  in  payments  to  dairy  operations 
over  the  four  FY's  in  the  range  of  S3. 5 
to  $4.5  billion  annually.  Dair\'  farm 
income  and  CCC  expenditures  will 
increase  accordingly. 

Honey 

The  honey  loan  rate.  60  cents  per 
pound,  is  not  expected  to  exceed  the 
market  price  until  2007  due  to  the 
countervailing  and  anti-dumping  duties 
placed  on  honey  imports  from 
Argentina  and  China.  Because  the 
program  has  no  immediate  effect  on 
price,  domestic  honey  production 
should  not  be  affected.  There  are  also  no 
significant  expected  effects  on  market 
prices  or  demand.  The  major  producer 
benefit  is  reduced  borrowing  costs 
compared  with  commercial  loans. 
Interest  savings  are  estimated  at  $5.3 
million.  Even  if  price  falls  below  the 
loan  rate  no  expected  effect  on  market 
prices  or  demand  is  expected  because 
the  farmers'  benefits  will  be  obtained 
through  loan  deficiency  payments  or 
marketing  loan  gains,  not  market  price 
improvement  through  honey  removals 
from  forfeitures.  CCC  has  limited  ability 
to  affect  market  prices.  Domestic  honey 
prices  are  closely  related  to  import 
prices  because  of  sizeable  quantities 
imported.  For  the  1996-1999  period, 
honey  imports  represented  about  45 
percent  of  total  domestic  honey 
consumption.  Sizable  CCC  inventory  in 
the  1980's  was  partially  a  result  of 
higher  loan  rates  and  the  lack  of  a 
marketing  loan  repayment  mechanism 
which  produced  higher  imports  instead 
of  higher  domestic  market  prices. 
Because  the  2002  Act  does  not  affect 
foreign  honey  prices,  it  is  also  unlikely 
to  affect  domestic  honey  prices.  Thus, 
prices  are  expected  to  be  unaffected  by 
the  loan  program  and  domestic 
consumers  will  not  be  affected. 

C'CC  estimates  that  there  will  be  no 
loan  losses  from  FY  2002  to  FY  2007. 
Conversely,  the  producer  income 
increase  from  marketing  loan  gains,  loan 
deficiency  payments,  and  gains  from 


loan  forfeitures  is  about  14  cents  per 
pound.  CCC  loan  losses  and  producer 
loan  gains  are  estimated  to  be  $9.8 
million.  CCC  cost  and  producer  gains 
from  loan  deficiency  payments  are 
estimated  to  be  $16.3  million.  Total 
program  cost  and  producer  income 
increase  is  estimated  at  $26.1  million.  It 
is  expected  that  2.9  million  pounds  of 
honey,  or  1.5  percent  of  production,  will 
be  forfeited  to  CCC. 

List  of  Subjects 

Part  1425 

Agricultural  commodities, 
Cooperatives,  Marketing  agreements. 
Loan  programs-agriculture.  Reporting 
and  record  keeping  requirements. 

Part  1427 

Cotton,  Loan  programs-agriculture, 
Price  support  programs.  Reporting  and 
record  keeping  requirements 

Part  1430 

Dairy  products,  Loan  programs- 
agriculture,  Price  support  programs. 
Reporting  and  record  keeping 
requirements. 

Part  1434 

Honey,  Loan  programs-agriculture. 
Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  parts  1425,  1427.  1430 
and  1434  are  revised  as  set  forth  below. 

PART  1425-COOPERATIVE 
MARKETING  ASSOCIATIONS 

1.  The  authority  citation  for  part  1425 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1441  and  1421,  7 
i;.S.C.  7931-7939:  and  15  U.S.C.  714b.  714c. 
and  714). 

2.  Amend  §  1425.3  by  revising  the 
definition  of  "authorized  conunodity" 
to  read  as  follows: 

§1425.3    Dsflnmons. 

***** 

Authorized  commodity  is  a 
commodity  for  which  a  CMA  is 
approved  by  CCC  to  obtain  marketing 
assistance  loans  or  Loan  deficiency 
payments. 
***** 

3.  Amend  §  1425.4  by  revising  the 
first  sentence  in  paragraph  (a)  to  read  as 
follows: 

§1425.4    Approval. 

(a)  For  a  cooperative  to  gain  CMA 
status  to  participate  in  a  marketing 
assistance  loan  or  Loan  deficiency 
payment  program  for  the  2002  through 
2007  crop  years,  a  cooperative  must 
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submit  an  application  for  approval  to 

CCC.  *  *   * 

***** 

4.  Amend  §  1425.6  by  revising  the 
introductory  text  in  paragraph  (b)  to 
read  as  follows: 

§  1 425.6    Approved  CM A's. 

***** 

(b)  CCC  may  approve  a  CMA  to 
participate  in  a  marketing  assistance 
loan  and  Loan  deficiency  payment 
program  for  the  2002  through  2007 
crops  as; 
***** 

5.  Revise  §  1425.25  to  read  as  follows: 

§1425.25    Appeals. 

Parts  11  and  780  of  this  title  apply  to 
this  part. 

PARTI  427— COTTON 

6.  Amend  part  1427  by  revising  the 
authority  citation  and  Subparts  A,  C,  D, 
and  G,  and  removing  and  reserving 
Subpart  B,  consisting  of  §§  1427.50 
through  1427.58,  and  Subpart  F, 
consisting  of  §§  1427.1100  through 
1111,  to  read  as  follows: 

Subpart  A— Nonrecourse  Cotton  Loans  and 
Loan  Deficiency  Payments 

Sec. 

1427.1  Applicability. 

1427.2  Administration. 

1427.3  Definitions. 

1427.4  Eligible  producer. 

1427.5  General  eligibility  requirements. 

1427.6  Disbursement  of  loans. 

1427.7  Maturity  of  loans. 

1427.8  Amount  of  loan. 

1427.9  Classification  of  cotton. 

1427.10  Approved  storage. 

1427.11  Warehouse  receipts. 

1427.12  Liens. 

1427.13  Fees,  charges  and  interest. 

1427.14  [Reserved]. 

1427.15  Special  procedure  where  funds  are 
advanced. 

1427.16  Reconcentration  of  cotton. 

1427.17  Custodial  offices. 

1427.18  Liability  of  the  producer. 

1427.19  Repayment  of  loans. 

1427.20  Handling  payments  and  collections 
not  exceeding  $9.99. 

1427.21  SeUlement. 

1427.22  Commodity  certificate  exchanges. 

1427.23  Cotton  loan  deficiency  payments. 

1427.24  [Reserved]. 

1427.25  Determination  of  the  prevailing 
world  market  price  and  the  adjusted 
world  price  for  upland  cotton. 

Subpart  B— {Reserved] 

Subpart  C— Upland  Cotton  User  Marketing 
Certificates 

1427.100  Applicability. 

1427.101  [Reserved]. 

1427.102  [Reservedi. 

1427.103  Eligible  upland  cotton. 

1427.104  Eligible  domestic  users  and 
exporters. 

1427.105  Upland  Cotton  Domestic  User/ 
Exporter  Agreement. 


1427.106  Form  of  payment. 

1427.107  Payment  rate. 

1427.108  Payment. 

Subpart  D — Recourse  Seed  Cotton  Loans 

1427.160  Apphcability. 

1427.161  Administration. 

1427.162  (Reservedi. 

1427.163  Disbursement  of  loans. 

1427.164  Eligible  producer. 

1427.165  Eligible  seed  cotton. 

1427.166  Insurance. 

1427.167  Liens. 

1427.168  (Reserved). 

1427.169  Fees,  charges,  and  interest. 

1427.170  Quantity  for  loan. 

1427.171  Approved  storage. 

1427.172  Settlement. 

1427.173  Foreclosure. 

1427.174  Maturity  of  seed  cotton  loans. 

1427.175  Liability  of  the  producer. 
***** 

Subpart  F— [Reserved] 

Subpart  G— Extra  Long  Staple  (ELS)  Cotton 
Competitiveness  Payment  Program 

1427.1200  Applicability. 

1427.1201  [Reserved]. 

1427.1202  Definitions. 

1427.1203  Eligible  ELS  cotton. 

1427.1204  Eligible  domestic  users  and 
exporters. 

1427.1205  ELS  Cotton  Domestic  User/ 
Exporter  Agreement. 

1427.1206  Form  of  payment. 

1427.1207  Payment  rate. 

1427.1208  Payment. 

Authority:  7  U.S.C.  7213-7237;  15  U.S.C, 
714b,  714c. 

Subpart  A— Nonrecourse  Cotton  Loan 
and  Loan  Deficiency  Payments 

§1427.1     Applicability. 

(a)  The  regulations  of  this  subpart  are 
applicable  to  the  2002  through  2007 
crops  of  upland  cotton  and  extra  long 
staple  cotton.  These  regulations  set  forth 
the  general  provisions  under  which 
marketing  assistance  loans  and  loan 
deficiency  payment  programs  shall  be 
administered  by  the  Commodity  Credit 
Corporation  (CCC).  Additional  terms 
and  conditions  are  in  the  note  and 
security  agreement  and  the  loan 
deficiency  payment  application  that 
must  be  executed  by  a  producer  to 
receive  marketing  assistance  loans  and 
loan  deficiency  payments. 

(b)  The  basic  loan  rates,  the  schedule 
of  premiums  and  discounts,  and  forms 
applicable  to  the  cotton  marketing 
assistance  loan  and  loan  deficiency 
payment  programs  are  available  from 
FSA  offices.  The  forms  for  use  in 
coimection  with  the  programs  in  this 
subpart  shall  be  prescribed  by  CCC. 

(cj  Marketing  assistance  loans  and 
loan  deficiency  payments  will  not  be 
available  for  any  cotton  produced  on 
land  owned  or  otherwise  in  the 
possession  of  the  United  States  if  such 
land  is  occupied  without  the  consent  of 
the  United  States. 


(d)  Notwithstanding  the  other 
provisions  of  this  part,  a  producer  may 
only  receive  the  maximum  assistance 
allowed  by  part  1400  of  this  chapter. 

(e)  Eligible  producers,  under  7  CFR 
1421.4,  who  produce  upland  cotton 
during  the  2002  through  2007  crop  years 
on  a  farm  that  is  not  covered  under  a 
direct  and  counter-cyclical  program 
contract,  as  defined  in  part  1412  of  this 
chapter,  are  eligible  for  marketing 
assistance  loans  or  loan  deficiency 
payments  as  are  eligible  producers  who 
produced  commodities  on  farms 
covered  by  such  a  contract. 

§  1 427.2    Administration. 

(a)  The  marketing  assistance  loan  and 
loan  deficiency  payment  programs  shall 
be  administered  under  the  general 
supervision  of  the  Executive  Vice 
President.  CCC.  or  a  designee  and  shall 
be  carried  out  by  FSA  employees,  and 
state  and  county  committees. 

(b)  No  FSA  employee  or  committee 
may  modify  or  waive  any  requirement 
in  this  subpart,  except  as  provided  in 
paragraph  (e)  of  this  section. 

(c)  The  State  committee  shall  take  any 
required  action  not  taken  by  the  county 
committee.  The  State  committee  shall 
also: 

(1)  For  the  2001  crop  year  only,  allow 
producers  who,  in  good  faith,  violated 
the  terms  and  conditions  of  the  note  and 
security  agreement  resulting  in  the 
producer  losing  beneficial  interest  in  the 
commodity  before  repaying  the  loan,  to 
repay  the  loan  at  a  rate  that  is  the  lesser 
of  the  loan  plus  interest,  or  the  adjusted 
world  price,  as  determined  under 

§  1427.19.  in  effect  on  the  date  the 
beneficial  interest  was  lost. 

(2)  Correct,  or  require  a  correction  of 
an  action  that  is  not  in  compliance  with 
this  part;  or 

(3)  Stop  an  employee  from  taking  an 
action  or  decision  that  is  not  in 
accordance  with  the  regulations  of  this 
part. 

(d)  The  Executive  Vice  President, 
CCC,  or  a  designee  may  determine  any 
question  arising  under  these  programs, 
and  reverse  or  modify  a  determination 
made  by  an  FSA  employee  or  State  or 
county  committee. 

(e)  The  Deputy  Administrator  for 
Farm  Programs,  FSA,  may  authorize 
State  or  county  committees  to  waive  or 
modify  deadlines  and  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  other  program 
requirements  does  not  adversely  affect 
the  operation  of  the  marketing 
assistance  and  loan  deficiency  payment 
programs. 
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(f)  A  representative  of  CCC  may 
exet:ute  marketing  assistance  loan  and 
Loan  deficiency  payment  applications 
and  related  documents  only  under  the 
terms  and  condititms  determined  and 
announced  bv  CCC.  Any  document  not 
executed  under  such  terms  anil 
conditions,  including  any  purported 
execution  before  the  date  authorized  by 
CCC.  shall  be  null  and  void 

§1427.3    Definitions. 

The  definitions  in  this  section  shall 
apply  for  all  purposes  of  program 
administration  regarding  the  cotton  loan 
and  loan  deficiency  payment  programs 
The  terms  defined  in  part  718  of  this 
title  and  parts  1412.  1421.  1425  and 
1434  of  this  chapter  shall  also  apply, 
except  where  they  conflict  with 
definitions  in  this  section. 

Adjusted  spot  price  means  the  spot 
price  adjusted  to  reflect  any  lack  of  data 
for  base  quality  to  make  the  adjusted 
spot  price  comparable  to  a  spot  price 
assuming  the  base  quality  If  base 
quality  spot  price  data  are  not  available, 
spot  prices  for  other  qualities  will  be 
used  and  adjusted  by  the  average 
difference  between  base  quality  spf)t 
prices  and  those  for  other  qualities  over 
the  available  observations  during  the 
previous  12  months. 

Approved  cooperative  marketing 
association  (CMA)  means  a  cooperative 
marketing  association  approved  under 
part  1425  of  this  chapter  which  has 
executed  a  Cotton  Cooperative  Loan 
Agreement  on  a  form  prescribed  bv 
CCC. 

Bale  opening  means  the  removal  of 
the  bagging  and  ties  from  a  bale  of 
eligible  upland  cotton  in  the  normal 
opening  area,  immediately  before  use. 
by  a  manufacturer  in  a  building  or 
collection  of  buildings  where  the  cotton 
in  the  bale  will  be  used  in  the 
continuous  process  of  manufacturing 
raw  cotton  into  cotton  products  in  the 
United  States. 

Charges  means  all  fees,  costs,  and 
expenses  incurred  by  CC;C  in  insuring, 
carrying,  handling,  storing, 
conditioning,  and  marketing  the  cotton 
tendered  to  CCC  for  loan.  Charges  also 
include  any  other  expenses  incurred  by 
CCC  in  protecting  CCC's  or  the 
producer's  interest  in  such  cotton 

Commodity  certificate  exchange 
means  the  exchange,  as  provided  in  part 
1404  of  this  chapter,  of  commodities 
pledged  as  collateral  for  a  marketing 
assistance  loan  at  a  rate  determined  by 
CCC  in  the  form  of  a  commodity 
certificate  bearing  a  dollar 
denomination.  Such  certificate  may  not 
be  transferred  or  exchanged  for  the 
inventory  of  CCC. 


Consumption  means  the  use  of 
t'ligible  cotton  by  a  domestic  user  in  the 
manufacture  in  the  United  States  of 
cotton  products. 

(Aitton  means  upland  cotton  and  extra 
loan  staple  c;otton  meeting  the  definition 
in  the  definitions  of  "upland  cotton" 
and  "extra  long  staple  (ELS)  cotton  "  in 
this  section,  respectively,  and  excludes 
cotton  not  meeting  such  definitions. 

Cotton  clerk  means  a  person  approved 
by  CCC  to  assist  producers  in  preparing 
loan  and  loan  deficiency  documents. 

Cotton  commercial  bank  means  the 
bank  designated  as  the  financial 
institution  for  a  CMA  or  loan  servicing 
agent 

lAtttnn  product  means  any  product 
containing  cotton  fibers  that  result  from 
the  use  of  a  bale  of  cotton  in 
manufacturing. 

(.'urrent  shipment  price  means,  during 
the  period  in  which  two  daily  price 
quotations  are  available  for  the  growth 
quoted  for  M  1  'u-inch  cotton,  C.I.F. 
northern  Europe,  the  price  quotation  for 
cotton  for  shipment  no  later  than 
August/September  of  the  current 
calendar  year 

Electronic  Agent  Designation  is  an 
electronic  record  that: 

(1)  Designates  the  entity  authorized  by 
a  producer  to  redeem  all  of  the  cotton 
pledged  as  collateral  for  a  specific  loan; 

(2)  Is  maintained  by  providers  of 
electronic:  warehouse  receipts;  and 

(3)  A  producer  may  authorize  CCC  to 
use  as  the  basis  for  the  redemption  and 
release  of  loan  collateral. 

Extra  long  staple  (ELSI  cotton  means 
any  of  the  following  varieties  of  cotton 
which  is  produced  in  the  United  States 
and  IS  ginned  on  a  roller  gin: 

(1)  American-Pima; 

(2)  All  other  varieties  of  the 
Barbadense  species  of  cotton,  and  any 
hybrid  thereof;  and 

(3)  Any  other  variety  of  cotton  in 
which  one  or  more  of  these  varieties 
predominate. 

False  packed  cotton  means  cotton  in 
a  bale  containing  substances  entirely 
foreign  to  cotton;  containing  damaged 
cotton  in  the  interior  with  or  without 
any  indiction  of  the  damage  on  the 
exterior;  composed  of  good  cotton  on 
the  exterior  and  decidedly  inferior 
cotton  in  the  interior,  but  not  detectable 
by  c:ustomary  examination;  or. 
containing  pickings  or  linters  worked 
into  the  bale 

Financial  institution  means: 

(1)  A  bank  in  the  U'nited  States  which 
accepts  demand  deposits;  and 

(2)  An  association  organized  pursuant 
to  Federal  or  State  law  and  supervised 
by  Federal  or  State  banking  authorities. 

Form  A  loan  means  a  nonrecourse 
loan  entered  into  between  a  producer 
and  CCC. 


Form  G  loan  means  a  CCC 
nonrecourse  loan  entered  into  between 
a  CMA  and  CCC. 

ForH'ard  shipment  price  means, 
during  the  period  in  which  two  daily 
price  quotations  are  available  for  the 
growths  quoted  for  M  1  'i^-inch  cotton. 
C.I.F.  northern  Europe,  the  price 
quotation  for  cotton  for  shipment  no 
earlier  than  October/November  of  the 
current  calendar  year. 

Lint  Cotton  means  cotton  that  has 
passed  through  the  ginning  process. 

Loan  deficiency  payment  means  a 
payment  received  in  lieu  of  a  loan  when 
the  CCC-determined  value  is  below  the 
applicable  county  loan  rate. 

Loan  seri'icing  agent  means  a  legal 
entity  that  enters  into  a  written 
agreement  with  CCC  to  act  as  a  loan 
servicing  agent  for  CCC  in  making  and 
serx'icing  Form  A  cotton  loans.  The  loan 
servicing  agent  may  perform,  on  behalf 
of  CCC,  only  those  services  which  are 
specifically  prescribed  by  CCC 
including,  but  not  limited  to,  the 
following: 

(1)  Preparing  and  executing  loan  and 
loan  deficiency  payment  documents; 

(2)  Disbursing  loan  and  loan 
deficiency  payment  proceeds: 

(3)  Handling  reconcentration  of  cotton 
under  §1427.16; 

(4)  Accepting  loan  repayments; 

(5)  Handling  documents  involved 
with  forfeiture  of  loan  collateral  to  CCC; 
and 

(6)  Providing  loan,  loan  deficiency 
payment,  and  accounting  data  to  CCC 
for  statistical  purposes. 

Northern  Europe  current  price  means 
the  average  for  the  preceding  Friday 
through  Thursday  of  the  current 
shipment  prices  for  the  five  lowest- 
priced  growths  of  the  growths  quoted 
for  M  1  'tj-inch  cotton,  C.I.F.  northern 
Europe. 

Northern  Europe  forward  price  means 
the  average  for  the  preceding  Friday 
through  Thursday  of  the  forward 
shipment  prices  for  the  five  lowest- 
priced  growths  of  the  growths  quoted 
for  M  1  Vj^-inch  cotton,  C.LF.  northern 
Europe. 

Northern  Europe  price  means,  during 
the  period  in  which  only  one  daily  price 
quotation  is  available  for  the  growth 
quoted  for  M  1  'i^-inch  cotton,  C.I.F. 
northern  Europe,  the  average  of  the 
price  quotations  for  the  preceding 
Friday  through  Thursday  of  the  five 
lowest-priced  growths  of  the  growths 
quoted  for  M  1 '  u-inch  cotton,  C.I.F. 
northern  Europe. 

Reconcentration  means  the  process 
for  moving  a  warehouse  stored  loan 
commodity  to  another  warehouse 
location. 
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Seed  cotton  means  cotton  which  has 
not  passed  through  the  ginning  process. 

U.S.  Northern  Europe  current  price 
means  the  average  for  the  preceding 
Friday  through  Thursday  of  the  current 
shipment  prices  for  the  lowest-priced 
United  States  growth  as  quoted  for  M 
1%2-inch  cotton,  C.I.F.  northern  Europe. 

U.S.  Northern  Europe  forward  price 
means  the  average  for  the  preceding 
Friday  through  Thursday  of  the  forward 
shipment  prices  for  the  lowest-priced 
United  States  growth  as  quoted  for  M 
1  V32-inch  cotton,  C.I.F.  northern  Europe. 

U.S.  Northern  Europe  price  means, 
during  the  period  in  which  only  one 
daily  price  quotation  is  available  for  the 
United  States  growths  quoted  for  M 
1  '/;)2-inch  cotton,  C.I.F.  northern  Europe, 
the  average  of  the  price  quotations  for 
the  preceding  Friday  through  Thursday 
of  the  lowest-priced  United  States 
growth  as  quoted  for  M  1%  2-inch 
cotton.  C.I.F.  northern  Europe. 

Upland  cotton  means  planted  and 
stub  cotton  which  is  produced  in  the 
United  States  from  other  than  pure 
strain  varieties  of  the  Barbadense 
species,  any  hybrid  thereof,  or  any  other 
variety  of  cotton  which  one  or  more  of 
these  varieties  predominate. 

Warehouse  receipt  means  a  receipt 
containing  the  required  information 
prescribed  in  this  part  and  is: 

(1)  A  pre-numbered,  pre-punched 
negotiable  warehouse  receipt  issued 
under  the  authority  of  the  U.S. 
Warehouse  Act,  a  state  licensing 
authority,  or  by  an  approved  CCC 
warehouse  in  such  format  authorized 
and  approved,  in  advance,  by  CCC; 

(2)  An  electronic  warehouse  receipt 
record  issued  by  such  warehouse 
recorded  in  a  central  filing  system  or 
systems  maintained  in  one  or  more 
locations  that  are  approved  by  FSA  to 
operate  such  system;  or 

(3)  Other  such  acceptable  evidence  of 
title,  as  determined  by  CCC. 

§  1 427.4    Eligible  producer. 

(a)  To  be  an  eligible  producer,  the 
producer  must: 

(1)  Be  an  individual,  partnership, 
association,  corporation,  estate,  trust, 
State  or  political  subdivision  or  agency 
thereof,  or  other  legal  entity  that 
produces  cotton  as  a  landowner, 
landlord,  tenant,  or  sharecropper; 

(2)  Comply  with  all  provisions  of  this 
part;  and 

(i)  7  CFR  part  12— Highly  Erodible 
Land  and  Wetland  Conservation: 

(ii)  7  CFR  part  718 — Provisions 
Applicable  to  Multiple  Programs; 

(iii)  7  CFR  part  1400— Payment 
Limitation  and  Payment  Eligibility; 

(iv)  7  CFR  part  1403— Debt  Settlement 
Policies  and  Procedures;  and 


(v)  7  CFR  part  1405— Loans, 
Purchases  and  Other  Operations;  and 

(3)  Have  made  an  acreage  certification 
with  respect  to  all  the  cropland  on  the 
farm. 

(b)  A  receiver  or  trustee  of  an 
insolvent  or  bankrupt  debtor's  estate,  an 
executor  or  an  administrator  of  a 
deceased  person's  estate,  a  guardian  of 
an  estate  of  a  ward  or  an  incompetent 
person,  and  trustees  of  a  trust  estate 
shall  be  considered  to  represent  the 
insolvent  or  bankrupt  debtor,  the 
deceased  person,  the  ward  or 
incompetent,  and  the  beneficiaries  of  a 
trust,  respectively.  The  production  of 
the  receiver,  executor,  administrator, 
guardian,  or  trustee  shall  be  considered 
to  be  the  production  of  the  person  or 
estate  represented  by  the  receiver, 
executor,  administrator,  guardian,  or 
trust.  Loan  and  loan  deficiency  payment 
documents  executed  by  any  such  person 
will  be  accepted  by  CCC  only  if  they  are 
legally  valid  and  such  person  has  the 
authority  to  sign  the  applicable 
documents. 

(c)  A  minor  who  is  otherwise  an 
eligible  producer  shall  be  eligible  to 
receive  loans  and  loan  deficiency 
payments  only  if  the  minor  meets  one 
of  the  following  requirements: 

(1)  The  right  of  majority  has  been 
conferred  on  the  minor  by  court 
proceedings  or  by  statute; 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  loan  or  loan  deficiency 
payment  documents  are  signed  by  the 
guardian; 

(3)  Any  note  and  security  agreement 
or  loan  deficiency  payment  application 
signed  by  the  minor  is  co-signed  by  a 
person  determined  by  CCC  to  be 
financially  responsible;  or 

(4)  A  bond  is  furnished  under  which 
a  surety  guarantees  to  protect  CCC  from 
any  loss  incvured  for  which  the  minor 
would  be  liable  had  the  minor  been  an 
aduh. 

(d)(1)  If  more  than  one  producer 
executes  a  note  and  security  agreement 
with  CCC,  each  such  producer  shall  be 
jointly  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  the  regulations  in  this  part. 
Each  such  producer  shall  also  remain 
liable  for  repayment  of  the  entire 
marketing  assistance  loan  amount  until 
the  loan  is  fully  repaid  without  regard 
to  such  producer's  claimed  share  in  the 
conunodity  pledged  as  collateral  for  the 
loan.  In  addition,  such  producer  may 
not  amend  the  note  and  security 
agreement  with  respect  to  the 
producer's  claimed  share  in  such 
commodities,  or  loan  proceeds,  after 
execution  of  the  note  and  security 
agreement  by  CCC. 


(2)  The  cotton  in  a  bale  may  have 
been  produced  by  two  or  more  eligible 
producers  on  one  or  more  farms  if  the 
bale  is  not  a  repacked  bale. 

(e)  A  CMA  may  obtain  a  marketing 
assistance  loan  and  loan  deficiency 
payments  on  eligible  cotton  on  behalf  of 
itsmembers  who  are  eligible  to  receive 
loans  or  loan  deficiency  payments  for  a 
crop  of  cotton.  For  purposes  of  this 
subpart,  the  term  "producer"  includes  a 
CMA. 

(f)  In  case  of  death,  incompetency,  or 
disappearance  of  any  producer  who  is 
entitled  to  the  payment  of  any  sum  in 
settlement  of  a  marketing  assistance 
loan  or  loan  deficiency  payment, 
payment  shall,  upon  application  to  CCC, 
be  made  to  the  persons  who  would  be 
entitled  to  the  producer's  payment 
under  the  regulations  contained  in  part 
707  of  this  title. 

§  1427.5    General  eligibility  requirements. 

(a)  To  receive  loans  or  loan  deficiency 
payments  for  a  crop  of  cotton,  a 
producer  must  execute  a  note  and 
security  agreement  or  loan  deficiency 
payment  application  on  or  before  May 
31  of  the  year  following  the  year  in 
which  such  crop  is  normally  har\-ested. 

(1)  Form  A  loan  documents  or  loan 
deficiency  payment  applications  must 
be  signed  by  the  applicant  and 
submitted  to  CCC  or  a  loan  ser\icing 
agent.  Submissions  by  cotton  clerks 
must  occur  within  15  calendar  days 
after  the  producer  signs  the  forms  and 
within  the  period  of  loan  availability.  A 
producer,  except  for  a  CMA,  must 
request  loans  and  loan  deficiency 
payments: 

(i)  At  the  county  office  that  is 
responsible  under  part  718  of  this  title 
for  administering  programs  for  the  farm 
on  which  the  cotton  was  produced:  or 

(ii)  From  a  loan  servicing  agent. 

(2)  Form  G  loan  documents  and 
requests  for  loan  deficiency  payments 
by  a  CMA  must  be  signed  by  the  CMA 
and  delivered  to  CCC  or  the  cotton 
commercial  bank  within  the  period  of 
loan  availability. 

(b)  For  a  bale  of  cotton  to  be  eligible 
to  be  pledged  as  collateral  for  a 
marketing  assistance  loan  or  a  subject  of 
a  loan  deficiency  payment  application, 
the  bale  must: 

(1)  Be  tendered  to  CCC  by  an  eligible 
producer; 

(2)  Be  in  existence  and  good 
condition,  be  covered  by  fire  insurance, 
be  stored  in  a  warehouse  with  an 
existing  cotton  storage  agreement  under 
§§  1427.1081  through  1427.1089  at  the 
time  of  disbursement  of  the  loan  or  loan 
deficiency  payment  proceeds,  except  as 
provided  in  §  1427.23(f),  and  be  stored 
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in  approved  storage  as  determined 
under  §1427.10; 

(3)  Be  represented  by  a  warehouse 
receipt  meeting  the  requirements  of 
§  1427.11,  except  as  provided  in 

§  1427.23(a)(4): 

(4)  Not  be  false-packed,  water-packed, 
mixed- packed,  re-ginned,  or  repacked: 

(5)  Not  be  compressed  to  universal 
density  at  a  warehouse  where  side 
pressure  has  been  applied: 

(6)  Not  have  been  sold,  nor  any  sales 
option  on  such  cotton  granted,  to  a 
buyer  under  a  contract  which  provides 
that  the  buyer  may  direct  the  producer 
to  pledge  the  cotton  to  CCC  as  collateral 
for  a  loan  or  to  obtain  a  loan  deficiency 
payment; 

(7)  Not  have  been  previouslv  sold  and 
repurchased  or  pledged  as  collateral  for 
a  CCC  loan  and  redeemed  except  as 
provided  in  §  1427.172(b)(4): 

(8)  Not  be  cotton  for  which  a  loan 
deficiency  payment  has  been  previously 
made: 

(9)  Weigh  at  least  325  pounds  net 
weight;  bales  of  more  than  600  pounds 
may  be  pledged  for  loan  at  tiOO  pounds. 

(10)  Be  packaged  in  materials  which 
meet  the  sp(»cirications  adopted  by  the 
loint  C^otton  Industry  Bale  Packaging 
Committee  sponsored  by  the  National 
Cotton  Council  of  America  for  the 
applicable  crop  year  or  which  are 
identified  and  approved  by  the  Joint 
Cotton  Industry  Bale  Packaging 
C'ommittee  as  experimental  packaging 
materials  for  the  applicable  c;rop  year 

(i)  Copies  of  the  dpplu:able  crop  year 
specifications  for  cotton  bale  packaging 
materials  published  by  the  loint  Cotton 
Industry  Bale  Packaging  Coniinittee  an- 
available  from  CCC  upon  request 

(ii)  Information  for  experimental 
packaging  material  may  be  obtained 
from  the  Joint  Cotton  Industry  Bale 
Packaging  C^ommittee 

(11)  Be  ginned  by  a  ginner  which: 
(i)  Has  entered  the  tare  weight  of  the 

bale  (bagging  and  lies  used  U)  wrap  the 
bale)  on  the  gin  bale  tag  or  otherwise 
furnish  warehouse  operator  the  tare 
weight;  and 

(ii)  Has  entered  into  a  C;ooperating 
Ginners'  Bagging  and  Bale  Ties 
Certification  and  Agreement  on  a  form 
prescribed  by  CCC,  or  certified  that  the 
bale  is  wrapped  with  bagging  and  bale 
ties  meeting  the  requirements  of 
paragraph  rb)(10)  of  this  section  and: 

(12)  Be  production  from  acreage  that 
has  been  reported  timely  under  part  718 
of  this  title. 

(c)  In  addition  to  the  requirements  of 
paragraph  (b)  of  this  section,  for  ELS 
cotton  the  bale  must: 

(1)  Be  a  grade  and  staple  length 
specified  in  the  schedule  of  loan  rates 
and  premiums  and  discounts  for  ELS 
cotton 


(2)  Have  a  micronaire  specified  in  the 
schedule  of  micronaire  premiums  and 
discounts  for  ELS  cotton:  and 

(3)  Have  an  extraneous  matter 
spet:ified  in  the  schedules  of  premiums 
and  discounts  for  extraneous  matter  for 
ELS  cotton. 

(d)  In  addition  to  the  requirements  of 
paragraph  (b)  of  this  section,  for  upland 
cotton  the  bale  must: 

( 1 )  Have  been  graded  by  using  a  High 
Volume  Instrument; 

(2)  Be  a  grade,  staple  length,  and  leaf 
specified  in  the  schedule  of  premiums 
and  discounts  for  grade,  staple,  and  leaf 
for  upland  cotton, 

(3)  Have  a  strength  reading  specified 
in  the  schedule  of  strength  premiums 
and  discounts  for  upland  cotton; 

(4)  Have  a  micronaire  specified  in  the 
schedule  of  micronaire  premiums  and 
discounts  for  upland  cotton; 

[5]  Have  an  extraneous  matter  within 
the  limits  specified  in  the  schedule  of 
discounts  for  extraneous  matter  for 
upland  cotton;  and 

(6)  Have  a  uniformity  specified  in  the 
schedule  of  uniformity  premiums  and 
discounts  for  upland  c;otton. 

le){l)  To  be  eligible  U)  receive 
marketing  assistance  loans  or  loan 
deficiency  payments,  a  producer  must 
have  the  beneficial  interest  in  the  cotton 
which  is  tendered  to  CCC  for  a 
marketing  assistance  loan  or  loan 
deficiency  payment.  The  producer  must 
always  have  had  the  beneficial  interest 
in  the  cotton  unless,  before  the  cotton 
was  harvested,  the  producer,  and  a 
former  producer  whom  the  producer 
tendering  the  cotton  to  CCC  has 
succeeded,  had  such  an  interest  in  the 
cotton.  Cotton  obtained  by  gift,  barter  or 
purchase  shall  not  be  eligible  to  be 
tendered  to  (X;C  for  marketing 
assistance  loans  or  loan  deficiency 
payments.  Heirs  who  succeed  to  the 
beneficial  interest  of  a  deceased 
producer  or  who  assume  the  de<;edent's 
obligations  under  an  existing  marketing 
assistance  loan  shall  be  eligible  to 
receive  marketing  assistance  loans  and 
loan  deficiency  payments  whether 
succession  to  the  cotton  occurs  before  or 
after  harvest  so  long  as  the  heir 
otherwise  complies  with  this  part. 

(2)  A  producer  shall  not  be  considered 
to  have  divested  the  beneficial  interest 
in  the  cott<jn  if  the  producer  retains 
control,  title,  and  risk  of  loss  in  the 
cotton,  including  the  right  to  make  all 
decisions  regarding  the  tender  of  the 
c:otton  to  CCC  for  marketing  assistance 
loans  or  loan  deficiency  payments 
including  those  cases  where  the 
producer: 

(i)  Executes  an  option  to  purchase, 
whether  or  not  a  payment  is  made  by 
the  potential  buyer  for  such  option  to 


purchase,  for  such  cotton  if  all  other 
eligibility  requirements  are  met  and  the 
option  to  purchase  contains  the 
following: 

Notwithstanding  any  other  provision'of 
this  option  to  purchase,  title:  risk  of  loss;  and 
beneficial  interest  in  the  commodity,  as 
specified  in  7  CFR  1427.5.  shall  remain  with 
the  producer  until  the  buyer  exercises  this 
option  to  purchase  the  commodity.  This 
option  to  purchase  shall  expire, 
notwithstanding  any  action  or  inaction  by 
either  the  producer  or  the  buyer,  at  the  earlier 
of;  (1)  The  maturity  of  any  Commodity  Oedit 
Corporation  ((X"(]]  loan  which  is  secured  by 
such  commodity:  (2)  the  date  CC^C  claims 
title  to  su(.h  commodity;  or  [Ii)  such  other 
date  as  provided  in  this  option. 

(ii)  Enters  into  a  contract  to  sell  the 
cotton  if  the  producer  retains  title,  risk 
of  loss,  and  beneficial  interest  in  the 
commodity  and  the  purchaser  pays  no 
advance  payment  amount  or  any 
incentive  payment  amount  to  enter  into 
such  contract,  except  as  provided  in 
part  1425  of  this  chapter;  or 

(iii)  Executes  a  designation  of  agent 
on  a  form  prescribed  by  CCC.  Such 
designation: 

(A)  Allows  the  producer  to  authorize 
an  agent  or  subsequent  agent  to  redeem 
all  or  a  portion  of  the  cotton  pledged  as 
collateral  for  a  marketing  assistance 
l(jan; 

(B)  Identifies  the  warehouse  receipts 
for  which  the  authorization  is  given; 

(C;)  Expires  upon  maturity  of  the 
marketing  assistance  loan; 

(D)  Allows  agents  so  designated  by 
the  producer  to  designate  a  subsequent 
agent  by  endorsement  of  the  form  by  the 
agent: 

(E)  Must  be  presented  at  the  time  the 
marketing  assistance  loan  is  repaid  at 
the  county  office  or  loan  servicing  agent 
where  such  loan  originated  if  the  agent 
or  subsequent  agent  exercises  any 
authority  granted  by  the  producer, 
unless  the  producer  provides 
authorization  to  CCC  to  use  an 
electronic  agent  designation  as  the  basis 
for  accepting  redemption  of  some  or  all 
bales  of  the  specified  loan;  and 

(F)  May  be  canceled  by  the  producer 
by  providing  the  custodial  office  a 
written  request  signed  and  dated  by  the 
producer  showing  the  name  of  the 
agent,  the  loan  number,  and  the  bales 
applicable  to  the  Cooperating  Ginners' 
Bagging  and  Bale  Ties  Certification  and 
Agreement  that  was  provided  by  the 
Agency.  The  effective  date  of  the 
cancellation  shall  be  the  date  the 
request  is  received  by  the  custodial 
office. 

(3)  If  marketing  assistance  loans  or 
loan  deficiency  payments  are  made 
available  to  producers  through  a  CMA 
under  part  1425  of  this  chapter,  the 
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beneficial  interest  in  the  cotton  must 
always  have  been  in  the  producer- 
member  who  delivered  the  cotton  to  the 
CMA  or  its  member,  except  as  otherwise 
provided  in  this  section.  Cotton 
delivered  to  such  a  CMA  shall  not  be 
eligible  to  receive  a  marketing  assistance 
loan  or  a  loan  deficiency  payment  if  the 
producer-member  who  delivered  the 
cotton  does  not  retain  the  right  to  share 
in  the  proceeds  from  the  marketing  of 
the  cotton  as  provided  in  part  1425  of 
this  chapter. 

(f)  If  the  person  tendering  cotton  for 
a  loan  or  a  loan  deficiency  payment  is 
a  landowner,  landlord,  tenant,  or 
sharecropper,  such  cotton  must 
represent  such  person's  separate  share 
of  the  crop  and  must  not  have  been 
acquired  by  such  person  directly  or 
indirectly  from  a  landowner,  landlord, 
tenant,  or  sharecropper. 

(g)  Each  bale  of  upland  cotton 
sampled  by  the  warehouse  operator 
upon  initial  receipt  which  has  not  been 
sampled  by  the  ginner  must  not  show 
more  than  one  sample  hole  on  each  side 
of  the  bale.  If  more  than  one  sample  is 
desired  when  the  bale  is  received  by  the 
warehouse  operator,  the  sample  shall  be 
cut  across  the  width  of  the  bale,  broken 
in  half  or  split  lengthwise,  and 
otherwise  drawn  under  Agricultural 
Marketing  Service  (AMS)  dimension 
and  weight  requirements.  This 
requirement  will  not  prohibit  sampling 
of  the  cotton  at  a  later  date  if  authorized 
by  the  producer. 

(h)  Marketing  assistance  loans  may  be 
disbursed  to  eligible  producers  who 
store  upland  cotton  in  unlicenced 
storage  facilities  only  if  the  producer 
agrees  to  redeem  the  marketing 
assistance  loan  on  the  date  on  which  the 
loan  is  disbursed  with  a  commodity 
certificate  exchange. 

§  1 427.6    Disbursement  of  loans. 

(a)  Disbursement  of  loans  to 
individual  producers  may  be  made  by: 

(1)  County  in  CCC  and  FSA  offices; 

(2)  Loan  servicing  agents;  or 

(3)  An  approved  cotton  clerk  who  has 
entered  into  a  written  agreement  with 
CCC  on  a  form  prescribed  by  CCC. 

(b)  Loan  proceeds  may  be  disbursed 
by  CCC  or  a  cotton  commercial  bank. 

(c)  The  loan  documents  shall  not  be 
presented  for  disbursement  unless  the 
cotton  covered  by  the  mortgage  or 
pledged  as  security  is  eligible  under 

§  1427.5.  If  the  cotton  was  not  eligible 
cotton  at  the  time  of  disbursement,  the 
total  amount  disbursed  under  the  loan, 
and  charges  plus  interest  shall  be 
refunded  promptly. 


§  1 427.7    Maturity  of  loans. 

(a)(1)  Form  A  loans  and  Form  G  loans 
mature  on  demand  by  CCC  and  no  later 
than  the  last  day  of  the  9th  calendar 
month  following  the  month  in  which 
the  note  and  security  agreement  is  filed 
under  §  1427.5(a). 

(2)  CCC  may  at  any  time  accelerate  the 
loan  maturity  date  by  providing  the 
producer  notice  of  such  acceleration  at 
least  30  days  in  advance  of  the 
accelerated  maturity  date. 

(b)  If  the  loan  is  not  repaid  by  the  loan 
maturity  date,  title  to  the  cotton  shall 
vest  in  CCC  the  day  after  such  maturity 
date  and  CCC  shall  have  no  obligation 
to  pay  for  any  market  value  which  such 
cotton  may  have  in  excess  of  the  amount 
of  the  loan,  plus  interest  and  charges. 

§  1 427.8    Amount  of  loan. 

(a)  The  loan  rates  for  crops  of  upland 
cotton  and  ELS  cotton  will  be 
determined  and  announced  by  CCC  and 
made  available  at  State  and  county 
offices. 

fb)  The  qucmtity  of  cotton  which  may 
be  pledged  as  collateral  for  a  loan  shall 
be  the  net  weight  of  the  eligible  cotton 
as  shown  on  the  warehouse  receipt 
issued  by  an  approved  warehouse. 
except  that  in  the  case  of  a  bale  which 
has  a  net  weight  of  more  than  600 
pounds,  the  weight  to  be  used  in 
determining  the  amount  of  the  loan  on 
the  bale  shall  be  600  pounds.  Cotton 
pledged  as  collateral  for  loans  on  the 
basis  of  reweights  will  not  be  accepted 
by  CCC. 

(c)  The  amount  of  the  loan  for  each 
bale  will  be  determined  by  multiplying 
the  net  weight  of  the  bale,  as  determined 
under  paragraph  (b)  of  this  section  by 
the  applicable  loan  rate. 

(d)  CCC  will  not  increase  the  amount 
of  the  loan  made  for  any  bale  of  cotton 
as  a  result  of  a  redetermination  of  the 
quantity  or  quality  of  the  bale  after  it  is 
tendered  to  CCC,  except  that  if  it  is 
established  to  the  satisfaction  of  CCC 
that  a  bona  fide  error  was  made  for  the 
weight  of  the  bale  or  the  classification 
for  the  bale,  such  error  may  be 
corrected. 

§  1 427.9    Classification  of  cotton. 

(a)  References  made  to 
"classification"  in  this  subpart  shall 
include  color  grade,  leaf,  staple  length, 
extraneous  matter  and  micronaire,  and 
for  upland  cotton,  strength  readings.  All 
cotton  tendered  for  loan  must  be  classed 
by  an  AMS  Cotton  Classing  Office  or 
other  entity  approved  by  CCC  and 
tendered  on  the  basis  of  such 
classification. 

(b)  An  AMS  cotton  classification  or 
other  entity's  classification  acceptable 
by  CCC  showing  the  classification  of  a 


bale  must  be  based  upon  a 
representative  sample  drawn  from  the 
bale  under  instructions  to  samplers 
drawing  samples  under  AMS 
procedures. 

(c)  If  the  producer's  cotton  has  not 
been  classed  or  sampled  in  a  manner 
acceptable  by  CCC,  the  warehouse  shall 
sample  such  cotton  and  forward  the 
samples  to  the  AMS  Cotton  Classing 
Office  or  other  entity  approved  by  CC:C 
serving  the  district  in  which  the  cotton 
is  located.  Such  warehouse  must  be 
licensed  by  AMS  or  be  approved  by  CCC 
to  draw  samples  for  submission  to  the 
AMS  Cotton  Classing  Office  or  other 
entity  approved  by  CCC. 

(d)  If  a  sample  has  been  submitted  for 
classification,  another  sample  shall  not 
be  drawn,  except  for  a  review 
classification. 

(e)  Where  review  classification  is  not 
involved,  if  through  errr-r  or  otherwise 
two  or  more  samples  from  the  same  bale 
are  submitted  for  classification,  the  loan 
rate  shall  be  based  on  the  classification 
having  the  lower  loan  value. 

(f)  If  a  review  classification  is 
obtained,  the  loan  value  of  the  cotton 
represented  thereby  will  be  based  on 
such  review  classification. 

§  1 427.1 0    Approved  storage. 

(a)  Eligible  cotton  may  be  pledged  as 
collateral  for  loans  only  if  stored  at 
warehouses  approved  by  CCC. 

(1)  Persons  desiring  approval  of  their 
facilities  should  contact  the  Kansas  City 
Commodity  Office,  P.O.  Box  419205, 
Kansas  City,  Missouri  64141-6205. 

(2)  The  names  of  approved 
warehouses  may  be  obtained  from  the 
Kansas  City  Commodity  Office  or  from 
State  or  county  offices. 

(b)  When  the  operator  of  a  warehouse 
receives  notice  from  CCC  that  a  loan  has 
been  made  by  CCC  on  a  bale  of  cotton, 
the  operator  shall,  if  such  cotton  is  not 
stored  within  the  warehouse,  promptly 
place  such  cotton  within  such 
warehouse. 

(c)  Warehouse  charges  paid  by  a 
producer  will  not  be  refunded  by  CCC. 

(d)  The  approved  storage 
requirements  provided  in  this  section 
mav  be  waived  by  CCC  if  the  producer 
requests  a  loan  deficiency  payment 
pursuant  to  the  loan  deficiency  payment 
provisions  contained  in  §  1427.23. 

§  1 427.1 1     Warehouse  receipts. 

(a)  Producers  may  obtain  loans  on 
eligible  cotton  represented  by 
warehouse  receipts  only  if  the 
warehouse  receipts  meet  the  definition 
of  a  warehouse  receipt  and  provide  for 
delivery  of  the  cotton  to  bearer  or  are 
properly  assigned  by  endorsement  in 
blank,  so  as  to  vest  title  in  the  holder  of 
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the  receipt  or  are  otherwise  acceptable 
to  CCC.  The  warehouse  receipt  must 

(1)  Contain  the  gin  bale  number; 

(2)  Contain  the  warehouse  receipt 
number. 

(3)  Be  dated  on  or  before  the  date  the 
producer  signs  the  note  and  security 
agreement. 

(b)  Warehouse  receipts,  under 
§  1427  3.  when  issued  as  block 
warehouse  receipts  will  be  accepted 
when  authorized  by  CC(^  only  if  the 
owner  of  the  warehouse  issuing  the 
block  warehouse  receipt  owns  the 
cotton  represented  by  the  block 
warehouse  receipt  and  the  warehouse  is 
not  licensed  under  the  US  Warehouse 
Act 

(c)(1)  Each  receipt  must  set  out  in  its 
written  or  printed  terms  the  tare  and  the 
net  weight  of  the  bale  represented 
thereby  The  net  weight  shown  on  the 
warehouse  receipt  shall  be  the 
difference  between  the  gross  weight  as 
determined  by  the  warehouse  at  the 
warehouse  site  and  the  tare  weight  Th*' 
warehouse  receipt  mav  show  the  net 
weight  established  at  a  gin  if 

(i)  The  gin  is  in  the  immediate 
vicinity  of  the  warehouse  and  is 
operated  under  common  ownership 
with  such  warehouse  or  in  any  other 
case  in  which  the  showing  of  gin 
weights  on  the  warehouse  receipts  is 
approved  by  CCC;  and 

(ii)  Gin  weights  are  permitted  by  the 
licensing  authority  for  the  warehouse 

(21  The  tare  shown  on  the  receipt 
shall  be  the  tare  furnished  to  the 
warehouse  by  the  ginner  or  entered  bv 
the  ginner  on  the  gin  bale  tag.  A 
machine  card  tvpe  warehouse  receipt 
reflecting  an  alteration  in  gross,  tare,  or 
net  weight  will  not  be  accepted  by  CCC] 
unless  it  bears,  on  the  face  of  the 
receipt,  the  following  legend  or  siinil.ir 
wording  approved  by  CCC.  dulv 
executed  by  the  warehouse  or  an 
authorized  representative  of  the 
warehouse: 

Corrected  (gross,  tare,  or  net)  weight. 
(Name  of  warehouse). 
Bv  (Signature  or  initials). 
Date. 

(3)  Alterations  in  other  inserted  data 
on  a  machine  c:ard  type  warehouse 
receipt  must  be  initialed  bv  an 
authorized  representative  of  the 
warehouse. 

(d)  If  warehouse  storage  charges  have 
been  paid,  thf  receipt  must  show  that 
date  through  which  the  storage  charges 
have  been  paid 

(e)  If  warehouse  receiving  charges 
have  been  paid  <jr  waived,  the 
warehouse  re<:eipt  must  show  such  fact. 
E.xcept  for  bales  stored  in  the  States  of 
Alabama.  Florida.  Georgia,  North 


Carolina.  South  Carolina,  and  Virginia, 
if  receiving  charges  due  on  the  bale 
include  a  charge,  if  any,  for  a  new  set 
of  ties  for  compressing  flat  bales  tied 
with  ties  which  cannot  be  reused,  the 
warehouse  re<:eipt  must  indicate  the 
receiving  charges  and  include  a  charge 
for  new  set  of  ties.  If  the  bale  is  stored 
at  a  warehouse  not  having  compress 
facilities  and  bales  shipped  from  the 
warehouse  are  normally  compressed  in 
transit,  the  warehouse  receipt  must 
show  the  bale  ties  are  not  suitable  for 
reuse  when  the  bale  is  compressed  and 
charges  will  be  assessed  by  the  nearest 
compress  in  line  of  transit  for  furnishing 
new  bale  ties. 

(f)  In  any  case  where  loan  collateral  is 
forfeited,  any  unpaid  storage  or 
receiving  charges,  not  to  exceed  the 
amount  that  accrued  from  the  date  that 
all  necessary  documents  were  received 
by  CCC  to  th»!  maturity  date,  will  be 
paid  to  the  warehouse  by  CCC  after  loan 
maturity  or  as  soon  as  practicable  after 
the  cotton  is  ordered  shipped  by  CCC. 

(g)  The  warehouse  receipt  must  show 
the  compression  status  of  the  bale;  i.e.. 
flat,  modified  flat,  standard,  gin 
standard,  standard  density  (short),  gin 
universal,  universal  density  (short),  or 
warehouse  universal  density.  The 
receipt  must  sh(jw  if  the  compression 
charge  has  been  paid,  or  if  the 
warehouse  claims  no  lien  for  such 
compression. 

§1427.12    Liens. 

If  there  are  any  liens  or  encumbrances 
on  thi'  cotton  tendered  as  collateral  for 
a  loan,  waivers  that  fully  protect  the 
interest  of  (XXi  must  be  obtained  before 
disbursement  even  though  the  liens  or 
en(  uiiitir.uK  I's  drc  satisfied  from  the 
loan  |)rn(  ei'ds   .No  additional  liens  or 
eni:umbrances  shall  be  placed  on  the 
cotton  after  the  loan  is  approved. 

§  1427.13    Fees,  charges  and  interest. 

(a)  .-N  pro<hicer  shall  pay  a 
nonrefundable  loan  service  fee  to  CCC 
or.  if  applicable,  to  a  loan  servicing 
agent,  at  a  rate  determined  by  CCC. 
Such  fee  shall  he  in  addition  to  a  cotton 
clerk  fee  paid  under  paragraph  (b)  of 
this  sei:tion.  The  fee  amounts  are 
available  in  State  and  county  offices  and 
are  shown  on  the  note  and  security 
agreement  Fees  shall  be  deducted  from 
the  loan  proceeds. 

(b)  (iotton  clerks  may  only  charge  fees 
for  the  preparation  of  loan  or  loan 
deficiency  payment  documents  at  the 
rate  determined  by  CCC. 

(1)  Such  fees  may  be  deducted  from 
the  loan  or  loan  deficiency  payment 
proceeds  instead  of  the  fees  being  paid 
in  cash. 


(2)  The  amount  of  such  fees  is 
available  from  CCC  and  is  shown  on  the 
note  and  security  agreement. 

(c)  Interest  which  accrues  for  a  loan 
shall  be  determined  under  part  1405  of 
this  chapter.  All  or  a  portion  of  such 
interest  may  be  waived  for  a  quantity  of 
upland  cotton  which  has  been  redeemed 
under  §  1427.19  at  a  level  which  is  less 
than  the  principal  amount  of  the  loan 
plus  charges  and  interest. 

(d)  For  each  crop  of  upland  cotton, 
the  producer,  as  defined  in  the  Cotton 
Research  and  Promotion  Act  (7  U.S.C. 
2101).  shall  remit  to  CCC  an  assessment 
which  shall  be  transmitted  by  CCC  to 
the  Cotton  Board  and  shall  be  deducted 
from  the: 

(1)  Loan  proceeds  for  a  crop  of  cotton 
and  shall  be  at  a  rate  equal  to  one  dollar 
per  bale  plus  up  to  one  percent  of  the 
loan  amount;  and 

(2)  Loan  deficiency  payment  proceeds 
for  a  crop  of  cotton  and  shall  be  at  a  rate 
equal  to  up  to  one  percent  of  the  loan 
deficiency  payment  amount. 

(e)  If  the  producers  elects  to  forfeit  the 
loan  collateral  to  CCC,  the  producer 
shall  pay  to  CCC,  at  the  rates  that  are 
specified  in  the  storage  agreement 
between  the  warehouse  and  CCC,  the 
following  accrued  warehouse  charges: 

(1)  All  warehouse  storage  charges 
associated  with  the  forfeited  cotton  that 
accrued  before  the  date  that  all  required 
documents  were  provided  to  CCC;  and 

(2)  Any  accrued  warehouse  receiving 
charges  associated  with  the  forfeited 
cotton,  including,  if  applicable,  charges 
for  new  ties  as  specified  in  §  1427.11. 

§1427.14    [Reserved]. 

§  1 427. 1 5    Special  procedure  where  funds 
are  advanced. 

(a)  This  special  procedure  is  provided 
to  assist  persons  or  firms  which,  in  the 
course  of  their  regular  business  of 
handling  cotton  for  producers,  have 
made  advances  to  eligible  producers  on 
cotton  eligible  to  be  pledged  as 
collateral  for  a  marketing  assistance  loan 
or  to  receive  a  loan  deficiency  payment, 
A  person,  firm,  or  financial  institution 
which  has  made  advances  to  eligible 
producers  on  eligible  cotton  may  also 
obtain  reimbursement  for  the  amounts 
advanced  under  this  procedure. 

(b)  This  special  procedure  shall  apply 
only: 

(1)  If  such  person  or  firm  is  entitled 
to  reimbursement  from  the  proceeds  of 
the  marketing  assistance  loans  or  loan 
deficiency  payments  for  the  amounts 
advanced  and  has  been  authorized  by 
the  producer  to  deliver  the  loan  or  loan 
deficiency  payment  documents  to  a 
county  office  for  disbursement  of  the 
loans  or  loan  deficiency  payments;  and 
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(2)  To  marketing  assistance  loan  or 
loan  deficiency  payment  documents 
covering  cotton  on  which  a  person  or 
firm  has  advanced  to  the  producers, 
including  payments  to  prior  lienholders 
and  other  creditors,  the  note  amounts 
shown  on  the  Form  A  loan  documents, 
except  for: 

(i)  Authorized  cotton  clerk  fees; 

(ii)  The  research  and  promotion  fee  to 
be  collected  for  transmission  to  the 
Cotton  Board  by  CCC;  and 

(iii)  CCC  loan  service  charges. 

(c)(1)  All  marketing  assistance  loan  or 
loan  deficiency  payment  dociunents 
shall  be  mailed  or  delivered  to  the 
appropriate  county  office  and  shall 
show  the  entire  proceeds  of  the 
marketing  assistance  loans  or  loan 
deficiency  payments,  except  for  CCC 
loan  service  charges  and  research  and 
promotion  fees,  for  disbursement  to: 

(i)  The  financial  institution  which  is 
to  allow  credit  to  the  person  or  firm 
which  made  the  loan  or  loan  deficiency 
payment  advances  or  to  such  financial 
institution  and  such  person  or  firm  as 
joint  payees;  or 

(ii)  The  person,  firm,  or  financial 
institution  which  made  the  marketing 
assistance  loan  or  loan  deficiency 
payment  advances  to  the  producers. 

(2)  The  documents  shall  be 
accompanied  by  a  Transmittal  Schedule 
of  Loan  and  Loan  Deficiency  Payment 
Documents  (Transmittal)  on  a  form 
prescribed  by  CCC,  in  original  and  two 
copies,  numbered  serially  for  each 
county  office  by  the  person,  firm,  or 
financial  institution  which  made  the 
marketing  assistance  loan  or  loan 
deficiency  payment  advance.  The 
Transmittal  shall  show  the  amoxmts 
invested  by  the  person,  firm,  or 
financial  institution  in  the  marketing 
assistance  loans  or  loan  deficiency 
payments. 

(3)  Upon  receipt  of  the  marketing 
assistance  loan  or  loan  deficiency 
payment  documents  and  Transmittal, 
the  county  office  will  stamp  one  copy  of 
the  Transmittal  to  indicate  receipt  of  the 
documents  and  retirni  this  copy  to  the 
person,  firm,  or  financial  institution. 

(d)  The  person,  firm,  or  financial 
institution  shall  be  deemed  to  have 
invested  funds  in  the  loans  or  loan 
deficiency  payment  as  of  the  date 
marketing  assistance  loan  or  loan 
deficiency  payment  documents 
acceptable  to  CCC  were  delivered  to  a 
county  office  or,  if  received  by  mail,  the 
date  of  mailing  as  indicated  by  postmark 
or  the  date  of  receipt  in  a  county  office 
if  no  postmark  date  is  shown.  Patron 
postage  meter  date  stamp  will  not  be 
recognized  as  a  postmark  date. 

(e)  Interest  will  be  computed  on  the 
total  amount  invested  by  the  person. 


firm,  or  financial  institution  in  the 
marketing  assistance  loan  or  loan 
deficiency  payment  represented  by 
accepted  documents  from  and  including 
the  date  of  investment  of  funds  by  the 
person,  firm,  or  financial  institution  to, 
but  not  including,  the  date  of 
disbursement  by  CCC. 

(1)  Interest  will  be  paid  at  the  rate  in 
effect  for  CCC  loans  as  provided  in  part 
1405  of  this  chapter. 

(2)  Interest  earned  by  the  person,  firm, 
or  financial  institution  on  the 
investment  in  loans  disbursed  diu-ing  a 
month  will  be  paid  by  CCC  after  the  end 
of  the  month. 

§  1 427.1 6    Reconcentration  of  cotton. 

(a)  CCC  may  under  certain  conditions, 
before  loan  maturity,  compress,  store, 
insure,  or  reinsure  the  cotton  against 
any  risk,  or  otherwise  handle  or  deal 
with  the  cotton  as  it  may  deem 
necessary  or  appropriate  for  the  purpose 
of  protecting  the  interest  therein  of  the 
producer  or  CCC. 

(b)  CCC  may  reconcentrate  the  cotton 
pledged  for  the  marketing  assistance 
loan  firom  one  CCC-approved  warehouse 
to  another  with  the  written  consent  of 
the  producer  and  upon  the  request  of 
the  local  warehouse  and  certification 
that  there  is  congestion  and  lack  of 
storage  facilities  in  the  area.  However,  if 
CCC  determines  such  cotton  is 
improperly  warehoused  and  subject  to 
damage,  or  if  any  of  the  terms  of  the 
loan  agreement  are  violated,  or  if 
carrying  charges  are  substantially  in 
excess  of  the  average  of  carrying  charges 
available  elsewhere  and  the  local 
warehouse,  after  notice,  declines  to 
reduce  such  charges,  such  written 
consent  need  not  be  obtained. 

(1)  An  FSA  official,  the  loan  servicing 
agent,  or  CMA  shall  arrange  for 
reconcentration  of  the  cotton  under  the 
direction  of  CCC  and  CCC  shall  obtain 
new  warehouse  receipts. 

(2)  Any  reconcentration  charges,  fees, 
costs,  or  expenses  incident  to  such 
actions  shall  be  charged  against  the 
cotton,  and  must  be  repaid  for  bales 
redeemed  fi^om  loan. 

§1427.17    Custodial  offices. 

Collateral  warehouse  receipts,  using 
forms  prescribed  by  CCC,  and  related 
documents  will  be  maintained  in  the 
custody  of  CCC.  its  designee,  the  loan 
servicing  agent,  or  the  cotton 
commercial  bank,  whichever  disbursed 
the  loan  evidenced  by  such  documents, 

§  1 427.1 8    Liability  of  the  producer. 

(a)(1)  If  a  producer  makes  any 
fraudulent  representation  in  obtaining  a 
marketing  assistance  loan  or  loan 
deficiency  payment  or  in  maintaining  or 


settling  a  loan,  or  disposes  of  or  moves 
the  loan  collateral  without  the  prior 
written  approval  of  CCC,  such  loan  or 
loan  deficiency  payment  shall  be 
payable  upon  demand  by  CCC,  The 
producer  shall  be  liable  for: 

(i)  The  amount  of  the  marketing 
assistance  loan  or  loan  deficiency 
payment; 

(ii)  Any  additional  amounts  paid  by 
CCC  for  the  loan  or  loan  deficiency 
payment; 

(iii)  All  other  costs  which  CCC  would 
not  have  incurred  but  for  the  fraudulent 
representation  or  the  unauthorized 
disposition  or  movement  of  the  loan 
collateral; 

(iv)  Applicable  interest  on  such 
amounts; 

(v)  Liquidated  damages  under 
paragraph  (e)  of  this  section;  and 

(vi)  Aoout  amounts  due  for  a  loan,  the 
payment  of  such  amounts  may  not  be 
satisfied  by  the  forfeiture  of  loan 
collateral  to  CCC  of  cotton  with  a 
settlement  value  that  is  less  than  the 
total  of  such  amounts  or  by  repayment 
of  such  loan  at  the  lower  loan 
repayment  rate  as  prescribed  in 

§1427.19. 

(2)  If  a  producer  makes  a  fraudulent 
representation  or  if  the  producer  has 
disposed  of,  or  moved,  the  loan 
collateral  without  prior  written  approval 
from  CCC,  the  value  of  such  collateral 
delivered  to  or  acquired  by  CCC  shall  be 
equal  to  the  sales  price  of  the  cotton  less 
any  costs  incurred  by  CCC  in 
completing  the  sale. 

(b)  If  the  amount  disbursed  under  a 
marketing  assistance  loan,  or  in 
settlement  thereof,  or  loan  deficiency 
payment  exceeds  the  amount  authorized 
by  this  subpart,  the  producer  shall  be 
liable  for  repayment  of  such  excess,  plus 
interest.  In  addition,  the  commodity 
pledged  as  collateral  for  such  loan  shall 
not  be  released  to  the  producer  until 
such  excess  is  repaid. 

(c)  If  the  amount  collected  from  the 
producer  in  satisfaction  of  the  marketing 
assistance  loan  or  loan  deficiency 
payment  is  less  than  the  amount 
required  under  this  subpart,  the 
producer  shall  be  personally  liable  for 
repayment  of  the  amount  of  such 
deficiency  plus  applicable  interest. 

(d)  If  more  than  one  producer 
executes  a  note  and  security  agreement 
or  loan  deficiency  payment  application 
with  CCC,  each  such  producer  shall  be 
jointlv  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  security  agreement  or  loan 
deficiency  payment  application  and  this 
subpart.  Each  producer  shall  also 
remain  liable  for  repa\Tnent  of  the  entire 
loan  or  loan  deficiency  payment  amount 
until  the  loan  is  fully  repaid  without 
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regard  to  their  share  in  the  cotton 
pledged  as  collateral  for  the  loan  or  for 
which  the  loan  deficiency  payment  was 
made  In  addition,  such  producer  may 
not  amend  the  note  and  security 
agreement  or  loan  deficiency  payment 
application  for  the  producer's  claimed 
share  in  such  cotton  after  execution  of 
the  note  and  security  agreement  or  l(jan 
deficiency  payment  application  hv  (iCC. 

(e)  The  producer  ana  C.CC  agree  that 
it  will  be  diffic:ult.  if  not  impossible,  to 
prove  the  amount  of  damages  to  C(X  if 
a  producer  makes  any  fraudulent 
representation  in  obtaining  a  Indii  or 
loan  deficiency  payment  or  in 
maintaining  or  settling  a  loan  or 
disposing  of  or  moving  the  loan 
collateral  without  the  prior  written 
approval  of  CCC.  Accordingly,  if  CCC 
determines  that  the  producer  has 
violated  the  terms  or  conditions  of  their 
requests  for  a  loan  or  any  applicable 
form  required  by  CCC.  liquidated 
damages  shall  be  assessed  on  the 
quantity  of  the  cotton  which  is  involved 
in  the  violation  If  CCC  determines  the 
producer; 

(1)  Acted  in  good  faith  when  the 
violation  occurred,  liquidated  damages 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by: 

(i)  10  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate  for  the  first 
offense:  or 

(ii)  25  percent  of  the  loan  rate 
applicable  to  the  loan  note  or  the  loan 
deficiency  payment  rate  for  the  second 
offense;  or 

(2)  Did  not  act  in  good  faith  about  the 
violation,  or  for  cases  other  than  first  or 
second  offense,  liquidated  damages  will 
be  assessed  by  multiplying  the  quantity 
involved  in  the  violation  by  25  percent 
of  the  loan  rate  applicable  to  the  loan 
note  or  the  loan  deficiency  payment 
rate. 

(0  For  first  and  second  offenses,  if 
CCC  determines  that  a  producer  acted  in 
good  fajth  when  the  violation  occurred, 
CCC  shall 

(1)  Require  repayment  of  the  loan 
principal  and  charges,  plus  interest 
applicable  to  the  loan  quantity  affe<:ted 
by  the  violation  or  for  loan  deficiency 
payment,  the  loan  deficiency  payment 
amount  applicable  to  the  loan 
deficiency  quantity  involved  with  the 
violation,  and  charges  plus  interest  from 
the  date  the  loan  deficiency  payment 
was  made,  and 

(2)  Assess  liquidated  damages  under 
paragraph  (e)  of  this  section. 

(3)  If  the  producer  fails  to  pay  such 
amounts  within  30  calendar  days  from 
the  date  of  notification,  CCC  shall  call 
the  applicable  marketing  assistance  loan 
involved  in  the  violation  and  require 


repayment  of  any  market  gain 
previously  realized  for  the  applicable 
loan,  plus  any  interest  previously 
waived  and  any  storage  paid  by  CCC.  or 
fora  loan  deficiency  payment,  require 
repayment  of  the  loan  deficiency 
payment  and  charges  plus  interest  from 
the  date  the  loan  deficiency  payment 
was  made 

(g)  For  cases  other  than  first  or  second 
offenses,  or  any  offense  for  which  CCC 
cannot  determine  good  faith  when  the 
violation  occurred,  CXC  shall: 

( 1 )  .-Xssess  liquidated  damages  under 
paragraph  (e)  of  this  section;  and 

(2)  Call  the  applicable  marketing 
assistance  loan  involved  in  the  violation 
and  require  repayment  of  any  market 
gain  previously  realized  for  the 
applicable  loan,  plus  any  interest 
previously  waived  and  any  storage  paid 
by  C'CC.  and  for  a  loan  deficiency 
payment,  require  repayment  of  the  loan 
deficiency  payment  and  charges  plus 
interest  from  the  date  the  loan 
deficiency  payment  was  made. 

(h)  If  the  county  committee  acting  on 
behalf  of  CC^C  determines  that  the 
producer  has  committed  a  violation 
under  paragraph  (e)  of  this  section,  CCC 
shall  notify  the  producer  in  writing  that: 

( 1 )  The  producer  has  30  calendar  days 
to  provide  evidence  and  information 
regarding  the  circumstances  which 
caused  the  violation,  to  the  county 
committee:  and 

(2)  Administrative  actions  will  be 
taken  under  paragraph  (f)  or  (g)  of  this 
section. 

(i)  If  the  marketing  assistance  loan  is 
called  under  this  section,  the  producer 
must  repay  the  loan  at  principal  and 
charges,  plus  interest  and  may  not  repay 
the  loan  at  the  lower  of  the  loan 
repayment  rate  under  §  1427  19  or 
utilize  the  provisions  of  part  1401  of 
this  chapter  for  such  loan. 

(j)  Any  or  all  of  the  liquidated 
damages  assessed  under  paragraph  (e)  of 
this  section  may  be  waived  as 
determined  by  CCC 

§  1 427.1 9    Repayment  of  loans. 

Id)  Warehouse  receipts  will  not  be 
released  except  as  provided  in  this 
section. 

(b)  A  producer,  an  authorized  agent  or 
anyone  subsequently  designated  by  the 
producer  in  the  manner  prescribed  by 
CCC  may  redeem  one  or  more  bales  of 
cotton  pledged  as  collateral  for  a  loan  by 
payment  to  CCX;  of  an  amount 
applicable  to  the  bales  of  cotton  being 
redeemed  determined  under  this 
section.  CCC,  upon  proper  payment  for 
the  amount  due,  shall  release  the 
warehouse  receipts  applicable  to  such 
cotton. 


(c)  A  producer  or  agent  or  subsequent 
agent  authorized  in  writing  in  a  manner 
prescribed  by  CCC  may  repay  the  loan 
amount  for  one  or  more  bales  of  cotton 
pledged  as  collateral  for  a  marketing 
assistance  loan: 

(1)  For  upland  cotton,  at  a  level  that 
is  the  lesser  of: 

(i)  The  loan  level  and  charges,  plus 
interest  determined  for  such  bales:  or 

(ii)  The  adjusted  world  price,  as 
determined  by  CCC  under  §  1427.25,  in 
effect  on  the  day  the  repayment  is 
received  by  the  county  office,  loan 
servicing  agent,  or  cotton  commercial 
bank  that  disbursed  the  loan. 

(2)  For  ELS  cotton,  by  repaying  the 
loan  amount  and  charges,  plus  interest 
determined  for  such  bales. 

(d)  CCC  shall  determine  and  publicly 
announce  the  adjusted  world  price  for 
each  crop  of  upland  cotton  on  a  weekly 
basis. 

(e)  The  difference  between  the  loan 
level,  excluding  charges  and  interest, 
and  the  loan  repayment  level  is  the 
market  gain.  The  total  amount  of  any 
market  gain  realized  by  a  person  is 
subject  to  part  1400  of  this  chapter. 

(f)  Repayment  of  loans  will  not  be 
accepted  after  CCC  acquires  title  to  the 
cotton  under  §  1427.7. 

(g)  In  the  event  that  Thursday  is  a 
non- workday,  such  loan  repayments 
will  not  be  accepted  beginning  at  7  a.m. 
Eastern  Standard  time  the  next  workday 
until  an  announcement  of  the  adjusted 
world  price  for  the  succeeding  weekly 
period  has  been  made  under 

§  1427.25(e). 

(h)  If  the  upland  cotton  pledged  as 
collateral  is  eligible  to  be  redeemed  at 
a  rate  less  than  the  loan  level  and 
charges,  plus  interest,  and  the  adjusted 
world  price  determined  under 
§1427.25: 

(1)  Below  the  national  average  loan 
rate  for  upland  cotton,  CCC  will  pay  at 
the  time  of  loan  repayment  to  the 
producer  or  agent  or  subsequent  agent 
authorized  by  the  producer  in  the 
manner  prescribed  by  CCC,  the 
warehouse  storage  charges  which  have 
accrued,  for  the  cotton  pledged  as 
collateral  for  such  loan,  during  the 
period  the  cotton  was  pledged  for  loan; 

(2)  Above  the  national  average  loan 
rate  by  less  than  the  sum  of  the  accrued 
interest  and  warehouse  storage  charges, 
that  accrued  during  the  period  the 
cotton  was  pledged  for  loan,  CCC  will 
pay  at  the  time  of  loan  repayment  to  the 
producer  or  agent  or  subsequent  agent 
authorized  by  the  producer  in  the 
manner  prescribed  by  CCC.  that  portion 
of  the  warehouse  storage  charges,  that 
accrued  during  the  period  the  cotton 
was  pledged  for  loan,  that  are 
determined  to  be  necessary  to  permit 
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the  loan  to  be  repaid  at  the  adjusted 
world  price  without  regard  to  any 
warehouse  charges  that  accrued  before 
the  cotton  was  pledged  for  loan;  or 

(3)  Above  the  national  average  loan 
rate  by  as  much  as  or  more  than  the  sum 
of  the  accrued  interest  and  warehouse 
storage  charges  that  accrued  during  the 
period  the  cotton  was  pledged  for  loan, 
CCC  shall  not  pay  any  of  the  accrued 
warehouse  storage  charges. 

(i)  Repayment  of  loans  will  not  be 
accepted  after  CCC  acquires  title  to  the 
cotton  in  accordance  with  §  1427.7. 

§  1 427.20    Handling  payments  and 
collections  not  exceeding  $9.99. 

Amounts  of  $9.99  or  less  will  be  paid 
to  the  producer  only  at  their  request. 
Deficiencies  of  $9.99  or  less,  including 
interest,  may  be  disregarded  unless  CCC 
demands  in  writing  that  they  be  paid. 

§1427.21     Settlement. 

(a)  The  settlement  of  loans  shall  be 
made  by  CCC  on  the  basis  of  the  quality 
and  quantity  of  the  cotton  delivered  to 
CCC  by  the  producer  or  acquired  by 
CCC. 

(b)  Settlements  made  by  CCC  for 
eligible  cotton  which  are  acquired  by 
CCC  which  are  stored  in  an  approved 
warehouse  shall  be  made  on  the  basis  of 
the  entries  set  forth  on  the  applicable 
warehouse  receipt  and  other 
accompanying  documents. 

{c)  If  a  producer  does  not  pay  CCC  the 
amount  due  under  a  loan.  CCC  shall 
take  title  to  the  cotton  as  provided  in 
§  1427.7(b). 

§  1 427.22    Commodity  certificate 
exchanges. 

(a)  For  any  outstanding  marketing 
assistance  loan,  a  producer  may 
purchase  a  commodity  certificate  and 
exchange  that  commodity  certificate  for 
the  marketing  assistance  loan  collateral. 

(b)  The  exchange  rate  is  the  lesser  of: 

(1)  The  loan  rate  and  charges,  plus 
interest  applicable  to  the  loan,  or 

(2)  The  adjusted  world  price  for 
cotton  as  determined  by  CCC. 

(c)  Producers  must  request  a 
commodity  certificate  exchange  in 
person  at  the  FSA  county  service  center 
that  disbursed  the  marketing  assistance 
loan  by: 

(1)  Completing  a  written  request  as 
CCC  determines. 

(2)  Purchasing  a  commodity 
certificate  for  the  exact  amount  required 
to  exchange  the  marketing  assistance 
loan  collateral,  and 

(3)  Immediately  exchanging  the 
purchased  commodity  certificate  for  the 
outstanding  loan  collateral. 


§  1 427.23    Cotton  loan  deficiency 
payments. 

(a)  In  order  to  be  eligible  to  receive 
such  loan  deficiency  payments,  the 
producer  of  the  upland  cotton  must: 

(1)  Comply  with  all  of  the  upland 
cotton  marketing  assistance  loan 
eligibility  requirements  under  this 
subpart: 

(2)  Agree  to  forgo  obtaining  such 
loans  unless  denied  a  loan  deficiency 
payment  due  to  payment  limitation; 

(3)  File  a  request  for  payment  for  a 
quantity  of  eligible  cotton  under 

§  1427.5(a)  on  a  form  approved  by  CCC; 

(4)  Provide  warehouse  receipts  or,  as 
determined  by  CCC,  a  list  of  gin  bale 
numbers  for  such  cotton  showing,  for 
each  bale,  the  net  weight  established  at 
the  gin; 

(5)  For  loan  deficiency  payments 
requested  before  ginning  of  the  cotton 
based  on  a  locked-in  adjusted  world 
price,  provide  identifying  numbers  for 
modules  or  other  storage  units  that  will 
correspond  to  the  gin-assigned  numbers 
of  the  bales  produced  from  the 
unginned  cotton:  and 

(6)  Otherwise  comply  with  all 
program  requirements. 

(b)  The  loan  deficiency  payment 
applicable  to  a  crop  of  cotton  shall  be 
computed  by  multiplying  the  applicable 
loan  deficiency  payment  rate,  as 
determined  under  paragraph  (c)  of  this 
section,  by  the  quantity  of  the  crop  the 
producer  is  eligible  to  pledge  as 
collateral  for  a  loan,  excluding  any 
quantity  for  which  the  producer  obtains 
a  marketing  assistance  loan. 

(c)  The  loan  deficiency  payment  rate 
for  a  crop  of  upland  cotton  shall  be  the 
amount  by  which  the  loan  rate 
determined  for  a  bale  of  such  crop 
exceeds  the  adjusted  world  price,  as 
determined  by  CCC  under  §  1427.25,  in 
effect  on  the  day  the  request  is  received 
by,  the  county  office,  loan  servicing 
agent,  or  cotton  commercial  bank.  In  no 
case  shall  the  loan  deficiency  payment 
rate  for  a  bale  exceed  the  value  of  the 
bale  had  it  been  pledged  as  collateral  for 
a  marketing  assistance  loan. 

(d)  The  total  amount  of  any  loan 
deficiency  payments  that  a  person  may 
receive  is  subject  to  part  1400  of  this 
chapter. 

(e)  If  the  producer  enters  into  an 
agreement  with  CCC  on  or  before  the 
date  of  ginning  a  quantity  of  eligible 
upland  cotton,  and  the  producer  has  the 
beneficial  interest  in  such  quantity  as 
specified  under  §  1427.5(c)  on  the  date 
the  cotton  was  ginned,  and  the  producer 
meets  all  the  other  requirements  in 
paragraph  (a)  of  this  section  on  or  before 
the  final  date  to  apply  for  a  loan 
deficiency  payment  under  §  1427.5,  the 


loan  deficiency  payment  rate  applicable 
to  such  cotton  will  be; 

(1)  Based  on  the  date  the  cotton  was 
ginned  if  payment  application  is  made 
in  the  manner  prescribed  by  CCC  for 
obtaining  such  rate:  or 

(2)  Based  on  the  date  of  request  fur 
lock-in  of  the  adjusted  world  price  if 
payment  application  is  made  in  the 
manner  prescribed  by  CCC  for  obtaining 
such  rate:  or 

(3)  Based  on  the  date  a  completed 
request  including  production  evidence 
is  submitted  in  the  manner  prescribed 
by  CCC  for  obtaining  such  rate. 

(f)  In  the  event  that  Thursday  is  a  non- 
workday,  such  applications  for  loan 
deficiency  payments  will  not  be 
accepted  beginning  at  7  a.m.  Eastern 
Standard  time  the  next  workday  until  an 
aimouncement  of  the  adjusted  world 
price  for  the  succeeding  weekly  period 
has  been  made  under  §  1427.25(e). 

(g)  With  respect  only  to  loan 
deficiency  payments  for  upland  cotton 
produced  in  the  2001  crop  year, 
whether  or  not  produced  on  a  farm 
covered  by  a  production  flexibility 
contract,  the  applicable  final  availability 
for  such  payment  is  November  18,  2002. 

§1427.24    [Reserved]. 

§  1 427.25  Determination  of  the  prevailing 
world  market  price  and  ttie  adjusted  world 
price  for  upland  cotton. 

(a)  CCC  shall  determine  the  world 
market  price  for  upland  cotton  as 
follows: 

(1)  During  the  period  when  only  one 
daily  price  quotation  is  available  for 
each  grov^h  quoted  for  Middling  one 
and  three-thirty-second  inch  (M  1  '  .j 
inch)  cotton.  C.I.F.  (cost,  insurance,  and 
freight)  northern  Europe,  the  prevailing 
world  market  price  for  upland  cotton 
shall  be  based  upon  the  average  of  the 
quotations  for  the  preceding  Friday 
through  Thursday  for  the  5  lowest- 
priced  growths  of  the  growths  quoted 
for  M  YMiz  inch  cotton.  C.I.F.  northern 
Europe. 

(2)  During  the  period  when  both  a 
price  quotation  for  cotton  for  shipment 
no  later  than  August/September  of  the 
current  calendar  year  (current  shipment 
price)  and  a  price  quotation  for  cotton 
for  shipment  no  earlier  than  October/ 
November  of  the  current  calendar  year 
(forward  shipment  price)  are  available 
for  growrths  quoted  for  M  1 '  <-■  inch 
cotton,  C.I.F.  northern  Europe,  the 
prevailing  world  market  price  for 
upland  cotton  shall  be  based  upon  the 
following:  Beginning  with  the  first  week 
covering  the  period  Friday  through 
Thursday  which  includes  April  15  or.  if 
both  the  average  of  the  current  shipment 
prices  for  the  preceding  Friday  through 
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Thursday  tnr  the  5  lovvest-pnrtul 
growths  ijf  the  growths  quoted  for  M 
1  ''aj  inch  cotton,  C  IF.  northern  Europe 
(Northern  Europe  current  price  (NEc)), 
and  the  average  of  the  forward  shipment 
prices  for  the  preceding  Friday  through 
Thursday  for  the  5  lowest-priced 
growths  of  the  growths  quoted  for  M 
1  ''I.'  inch  cotton,  (M  F  northern  Europe 
(Northern  Europe  forward  price  (NEf)). 
are  not  available  during  that  period, 
beginning  with  the  first  week,  covering 
the  period  Friday  through  Thursday 
after  the  week  which  includes  April  15 
in  which  both  the  NEc  and  NEf  price  are 
available,  the  prevailing  world  market 
price  for  upland  cotton  shall  be  baseci 
upon  the  result  calculated  by  the 
following  procedure: 

(i)  Weeks  1  and  2;  ((2  x  NEc)  +  NEf)/ 
3. 

(ii)  Weeks  3  and  4:  (NEc  +  NEn/2. 

(iii)  Weeks  5  and  6:  (NEc  +  (2  *  NEfl)/ 
3. 

(iv)  Week  7  through  fulv  31:  NEf. 

(3)  The  upland  cotton  prevailing 
world  market  price  as  determined  under 
paragraphs  (a)(1)  or  (a)(2)  of  this  section 
shall  hereinafter  be  referred  to  as  the 
"Northern  Europe  price  (NE)  " 

(4)  If  quotes  are  not  available  for  1  or 
more  days  in  the  5-day  period,  the 
available  quotes  during  the  period  will 
be  used.  If  no  quotes  are  available 
during  the  Friday  through  Thursday 
period,  the  prevailing  world  market 
price  shall  be  based  upon  the  best 
available  wc^rld  price  information,  as 
CCC  determines 

(b)  The  upland  cotton  prevailing 
world  market  price,  adjusted  under 
paragraph  (c)  of  this  section  (adjusted 
world  price  (AWP)),  shall  be  applicable 
to  the  2002  through  2007  crops  of 
upland  cotton. 

(c)  The  upland  cotton  AWP  shall 
equal  the  NE  price  as  determined  under 
paragraph  (a)  of  this  section,  adjusted  as 
follows: 

( 1 )  The  NE  shall  be  adjusted  to 
average  designated  U.S.  spot  market 
location  by  deducting  the  average 
difference  in  the  immediately  preceding 
52- week  period  between: 

(i)(A)  The  average  of  price  quotations 
for  the  L'.S.  Memphis  territorv  and  the 
California/ Arizona  territory  as  quoted 
each  Thursday  for  M  1 '  i.-  inch  cotton, 
C.I.F.  northern  Europe,  during  the 
period  when  only  one  daily  price 
quotation  for  such  growths  is  available, 
or 

(B)  The  average  of  the  current 
shipment  prices  for  U.S.  Memphis 
territory'  and  the  California  Arizona 
territory  as  quoted  eac:h  Thursday  for  M 
1 '  I-'  inch  cotton.  C  IF  northern  Europe, 
during  the  period  when  both  c  urrent 
shipment  prices  and  forward  shipment 


prices  for  such  growths  are  available: 
and 

(ii)  The  average  price  of  M  IV32  inch, 
leaf  ^.  (mic:ronaire  3  5  through  3.6  and 
4.3  through  4.9.  strength  25  5  through 
29.4  grams  per  tex.  length  uniformity  80 
through  82  perc:ent)  c;otton.  as  quoted 
each  Thursday  in  the  designated  U.S. 
spot  markets 

(2)  The  pricre  determined  under 
paragraph  (c)(1)  of  this  section  shall  be 
adjusted  to  reflect  the  price  of  Strict 
Low  Middling  (SLM)  1'  ...  inch,  leaf  4, 
(mii:roiiaire  3.5  through  3.6  and  4.3 
through  4.9.  strength  25.5  through  29.4 
grams  per  tex.  length  uniformity  80 
through  82  percent)  c:otton  (U.S.  base 
quality)  by  deduc:ting  the  difference,  as 
CCC  announces,  between  the  applicable 
loan  rate  for  an  upland  cotton  crop  for 
M  1  'ij  inch,  leaf  3.  (micronaire  3.5 
through  3  6  and  4  3  through  4.9. 
strength  25.5  through  29.4  grams  per 
tex.  length  uniformity  80  through  82 
percent)  cotton  and  the  loan  rate  for  an 
upland  i:otton  crop  (jf  the  U.S.  base 
quality 

(3)  The  price  determined  under 
paragraph  (c)(2)  of  this  section  shall  be 
adjusted  to  average  U.S.  location  by 
deducting  the  difference  between  the 
average  loan  rate  for  an  upland  cotton 
crop  of  the  U.S.  base  quality  in  the 
designated  U.S.  spot  markets  and  the 
corresponding  crop  year  national 
average  loan  rate  for  an  upland  cotton 
crop  of  the  U.S.  base  quality,  as  CCC 
announces. 

(4)(i)  The  prevailing  world  market 
price,  adjusted  under  paragraphs  (c)(1) 
through  (c:)(3)  of  this  section,  may  be 
further  adjusted  if  it  is  determined  that: 

(A)  Suc:n  pric:e  is  less  than  115 
percent  of  the  current  crop-year  loan 
level  for  U.S.  base  quality  cotton,  and 

(B)  The  Friday  through  Thursday 
average  price  quotation  for  the  lowest- 
priced  U.S.  growth  as  quoted  for  M  1  '  1^ 
inch  cotton,  C.I.F  northern  Europe  (U.S. 
Northern  Europe  price  (USNE)).  is 
greater  than  the  average  of  the 
quotaticjns  for  the  preceding  Friday 
through  Thursday  for  the  5  lowest- 
priced  growths  of  the  growths  quoted 
for  M  1  '1-'  inch  cotton,  C.I.F.  northern 
Europe 

(ii)  During  the  period  when  both 
current  shipment  prices  and  forward 
shipment  prices  are  available  for 
growths  quoted  for  M  1 '  u  inch  cotton. 
C.I  F  northern  Europe,  the  USNE 
provide^d  in  paragraph  (c)(4)(i)(B)  of  this 
section  shall  be  determined  as  follows: 
Beginning  with  the  week  covering  the 
period  Friday  through  Thursday  which 
includes  April  15  or.  if  both  the  average 
of  the  current  shipment  prices  for  the 
preceding  Friday  through  Thursday  of 
the  lowest-priced  U.S.  growth,  as  quoted 


for  M  1 '  ij  inch  cotton,  C.I.F.  northern 
Europe  (U.S.  Northern  Europe  current 
price  (USNEc)).  and  the  average  of  the 
forward  shipment  prices  for  the 
preceding  Friday  through  Thursday  of 
the  lowest-priced  United  States  growth 
quoted  for  M  1  '  (l>  inch  cotton  C.I.F. 
northern  Europe  (U.S.  Northern  Europe 
forward  price  (USNEf)),  are  not 
available  during  that  period,  beginning 
with  the  first  week  covering  the  period 
Friday  through  Thursday  after  the  week 
which  including  April  15  in  which  both 
the  average  of  the  USNEc  and  the 
average  of  the  USNEf  are  available,  the 
result  calculated  by  the  following 
procedure: 

(A)  Weeks  1  and  2:  ((2  x  USNEc)  -1- 
(USNEf))/3. 

(B)  Weeks  3  and  4:  ((USNEc)  -t- 
(USNEf))/2. 

(C)  Weeks  5  and  6:  ((USNEc)  -t-  (2  x 
USNEf))/3. 

(D)  Week  7  through  |uly  31:  USNEf. 
(iii)  In  determining  the  USNE  as 

provided  in  paragraphs  (c)(4)(i)(B)  and 
(c)(4)(ii): 

(A)  If  quotes  for  either  the  U.S. 
Memphis  territory  or  the  California/ 
Arizona  territory  are  not  available  for 
any  week,  the  available  quotations  will 
be  used. 

(B)  If  quotes  are  not  available  for  one 
or  more  days  in  the  5-day  period,  the 
available  quotes  during  the  period  will 
be  used. 

(C)  If  no  quotes  are  available  for  either 
the  U.S.  Memphis  territory  or  the 
California/ Arizona  territory  during  the 
Friday  through  Thursday  period,  no 
adjustment  will  be  made. 

{iv)(A)  The  adjustment  shall  be  based 
on  some  or  all  of  the  following  data,  as 
available: 

(I)  The  U.S.  share  of  world  exports; 

l2)  The  current  level  of  cotton  export 
sales  and  shipments;  and 

(J)  Other  data  CCC  determines 
relevant  in  establishing  an  accurate 
prevailing  world  market  price,  adjusted 
to  U.S.  quality  and  location. 

(B)  The  adjustment  may  not  exceed 
the  difference  between  the  USNE,  as 
determined  in  paragraphs  (c)(4)(i) 
through  (c)(4)(iii)  of  this  section,  and  the 
NE.  as  determined  in  paragraph  (a)  of 
this  section. 

(d)  In  determining  the  average 
difference  in  the  52-week  period  as 
provided  in  paragraph  (c)(1)  of  this 
section: 

(1)  If  the  difference  between  the 
average  price  quotations  for  the  U.S. 
Memphis  territory  and  the  California/ 
Arizona  territory,  as  quoted  for  M  1  '/:)2 
inch  cotton,  C.I.F.  northern  Europe,  and 
the  average  price  of  M  1 '  u  inch,  leaf  3, 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  25.5  through  29.4 
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grams  per  tex.  length  uniformity  80 
through  82  percent)  cotton  as  quoted 
each  Thursday  in  the  designated  U.S. 
spot  markets  for  any  week  is: 

(i)  More  than  115  percent  of  the 
estimated  actual  cost  associated  with 
transporting  U.S.  cotton  to  northern 
Europe,  then  115  percent  of  such  actual 
cost  shall  be  substituted  in  lieu  thereof 
for  such  week. 

(ii)  Less  than  85  percent  of  the 
estimated  actual  cost  associated  with 
transporting  U.S.  cotton  to  northern 
Europe,  then  85  percent  of  such  actual 
cost  shall  be  substituted  in  lieu  thereof 
for  such  week. 

(2)  If  a  Thursday  price  quotation  for 
either  the  U.S.  Memphis  territory  or  the 
California/ Arizona  territory,  as  quoted 
for  M  1%2  inch  cotton.  C.I.F.  northern 
Europe,  is  not  available  for  any  week. 
CCC: 

(i)  May  use  the  available  northern 
Europe  quotation  to  determine  the 
difference  between  the  average  price 
quotations  for  the  U.S.  Memphis 
territory  and  the  California/ Arizona 
territory,  as  quoted  for  M  1%2  inch 
cotton.  C.I.F.  northern  Europe,  and  the 
average  price  of  M  1%2  inch,  leaf  3, 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  25.5  through  29.4 
grams  per  tex.  length  uniformity  80 
through  82  percent)  cotton,  as  quoted 
each  Thursday  in  the  designated  U.S. 
spot  markets  for  that  week,  or 

(ii)  May  not  take  that  week  into 
consideration. 

(3)  If  Thursday  price  quotations  for 
any  week  are  not  available  for  either. 

(i)  Both  the  Memphis  territory  and  the 
California/ Arizona  territory  as  quoted 
for  M  1%2  inch  cotton.  C.I.F.  northern 
Europe,  or 

(ii)  The  average  price  of  M  1%2  inch, 
leaf  3.  (micronaire  3.5  through  3.6  and 
4.3  through  4.9.  strength  25.5  through 
29.4  grams  per  tex,  length  vmiformity  80 
through  82  percent)  cotton,  as  quoted  in 
the  designated  U.S.  spot  markets,  that 
week  will  not  be  considered. 

(e)  The  upland  cotton  AWP, 
determined  under  paragraph  (c)  of  this 
section,  and  the  amount  of  the 
additional  adjustment  determined  under 
paragraph  (f)  of  this  section,  shall  be 
announced,  to  the  extent  practicable,  at 
5  p.m.  Eastern  Standard  time  each 
Thiu-sday  continuing  through  the  last 
Thursday  of  July,  2008.  In  the  event  that 
Thursday  is  a  non-workday,  the 
determination  will  be  announced,  to  the 
extent  practicable,  at  8  a.m.  Eastern     ^ 
Standard  time  the  next  work  day. 

(f)(l)(i)  The  AWP.  as  determined 
under  paragraph  (c)  of  this  section,  shall 
be  subject  to  further  adjustments  as 
provided  in  this  section  regarding  all 
qualities  of  upland  cotton  eligible  for 


loan  except  the  following  upland  cotton 
grades  with  a  staple  length  of  l"ih  inch 

or  longer: 

(A)  White  Grades— Strict  Middling 
and  better,  leaf  1  through  leaf  6; 
Middling,  leaf  1  through  leaf  6:  Strict 
Low  Middling,  leaf  1  through  leaf  6:  and 
Low  Middling,  leaf  1  through  leaf  5; 

(B)  Light  Spotted  Grades— Strict 
Middling  and  better,  leaf  1  through  leaf 
5;  Middling,  leaf  1  through  leaf  5:  and 
Strict  Low  Middling,  leaf  1  through  leaf 

4;  and 

(C)  Spotted  Grades— Strict  Middling 
and  better,  leaf  1  through  leaf  2;  and 

(ii)  Grade  and  staple  length  must  be 
determined  under  §  1427.9.  If  no  such 
official  classification  is  presented,  the 
coarse  count  adjustment  shall  not  be 
made. 

(2)  The  adjustment  for  upland  cotton 
provided  under  paragraph  (f)(1)  of  this 
section  shall  be  determined  by 
deducting  from  the  AWP: 

(i)  The  difference  between  the  NE, 

and 

(A)  During  the  period  when  only  one 
daily  price  quotation  for  each  growth 
quoted  for  "coarse  count"  cotton,  C.I.F. 
northern  Europe,  is  available  the 
average  of  the  quotations  for  the 
corresponding  Friday  through  Thursday 
for  the  three  lowest-priced  growths  of 
the  growths  quoted  for  "coarse  count" 
cotton.  C.I.F.  northern  Europe;  or 

(B)  During  the  period  when  both 
current  shipment  prices  and  forward 
shipment  prices  are  available  for  the 
growths  quoted  for  "coarse  count" 
cotton,  C.I.F.  northern  Europe,  the  result 
calculated  by  the  following  procedure: 
Beginning  with  the  first  week  covering 
the  period  Friday  through  Thursday 
including  April  15  or,  if  both  the 
average  of  the  current  shipment  prices 
for  the  preceding  Friday  through 
Thursday  for  the  three  lowest-priced 
growths  of  the  growrths  quoted  for 
"coarse  count"  cotton,  C.I.F.  northern 
Europe  (Northern  Europe  coarse  count 
current  price  (NECCc)).  and  the  average 
of  the  forward  shipment  prices  for  the 
preceding  Friday  through  Thursday  for 
the  three  lowest-priced  growths  of  the 
growths  quoted  for  "coarse  count" 
cotton.  C.I.F.  northern  Europe  (Northern 
Europe  coarse  count  forward  price 
(NECCf)),  are  not  available  during  that 
period,  beginning  with  the  first  week 
covering  the  period  Friday  through 
Thursday  after  the  week  including  April 
15  in  which  both  the  Northern  Europe 
coarse  count  current  price  and  the 
Northern  Europe  coarse  count  forward 
price  are  available: 

(1)  Weeks  1  and  2:  (2  x  NECCc)  + 
NECCf)/3; 

(2)  Weeks  3  and  4:  (NECCc  +  NECCf)/ 

2; 


(3)  Weeks  5  and  6:  (NECCc  -t-  (2  x 
NECCf))/ 3;  and 

[4)  Week  7  through  July  31:  The 
NECCf,  minus: 

(ii)  The  difference  between  the 
applicable  loan  rate  for  an  upland 
cotton  crop  for  M  1 '  >^  inch,  leaf  3. 
(micronaire  3.5  through  3.6  and  4.3 
through  4.9,  strength  25.5  through  29.4 
grams  per  tex.  length  uniformity  80 
through  82  percent)  cotton  and  the  loan 
rate  for  an  upland  cotton  crop  for  SLM 
IVif,  inch,  leaf  4,  (micronaire  3.5 
through  3.6  and  4.3  through  4.9. 
strength  25.5  through  29.4  grams  per 
tex,  length  uniformity  80  through  82 
percent)  cotton. 

(iii)  The  result  of  the  calculation  as 
determined  under  this  paragraph  shall 
hereinafter  be  referred  to  as  the 
"Northern  Europe  coarse  count  price." 

(3)  Regarding  the  determination  of  the 
Northern  Europe  coarse  count  price 
under  paragraph  (f)(2)(i)  of  this  section: 

(i)  If  no  quotes  are  available  for  one 
or  more  days  of  the  5-day  period,  the 
available  quotes  will  be  used; 

(ii)  If  quotes  for  three  growths  are  not 
available  for  any  day  in  the  5-day 
period,  that  day  will  not  be  considered: 
and 

(iii)  If  quotes  for  three  growths  are  not 
available  for  at  least  3  days  in  the  5-day 
period,  that  week  will  not  be 
considered,  in  which  case  the 
adjustment  determined  under  paragraph 
(f)(2)  of  this  section  for  the  latest 
available  week  will  continue  to  be 
applicable. 

(g)  If  the  6-week  transition  period 
from  using  current  shipment  prices  to 
using  forward  shipment  prices  in  the 
determination  of  the  NE  under 
paragraph  (a)(2)  of  this  section,  and  the 
Northern  Eiu'ope  coarse  count  price 
under  paragraph  (f)(2)(i)(B)  of  this 
section  do  not  begin  at  the  same  time. 
CCC  shall  use  either  current  shipment 
prices,  forward  shipment  prices,  or  any 
combination  thereof  to  determine  the 
NE  and/or  the  Northern  Europe  coarse 
count  price  used  in  the  determination  of 
the  adjustment  for  upland  cotton  under 
paragraph  (f)(1)  of  this  section  and 
determined  under  paragraph  (f)(2)  of 
this  section  to  prevent  distortions  in 
such  adjustment. 

(h)  The  AWP  determined  under 
paragraph  (c)  of  this  section,  shall  be 
subject  to  further  adjustments  to  a  value 
no  less  than  zero,  as  CCC  determines, 
based  upon  the  Schedule  of  Premiums 
and  Discounts  and  the  location 
differentials  applicable  to  each 
warehouse  location  as  announced  under 
the  loan  program  for  an  upland  cotton 
crop. 
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Subpart  B — [Reserved] 

Subpart  C — Upland  Cotton  User 
Marketing  Certificates 

§1427.100    Applicability. 

(a)  Regulations  in  liiis  subpart  arc 
applicable  during  the  period  beginning 
August  1.  1991.  and  ending  lulv  M. 
2008.  Tiiese  regulations  set  fortii  the 
terms  and  conditions  under  which  CCC 
shall  mai^e  payments,  in  the  form  of 
commodity  certificates  or  cash,  to 
eligible  domestic  users  and  e.xporters  of 
upland  cotton  who  entered  into  an 
Upland  Cotton  Domestic  User/Exporter 
Agreement  with  CCC  to  participate  in 
the  upland  cotton  user  marketing 
certificate  program  under  section  1207 
of  the  Farm  Security  and  Rural 
Investment  Act  of  2002 

(b)  During  the  period  beginning 
August  1.  1991.  and  ending  |uly  31. 
2008.  CCC  shall  issue  marketing 
certificates  or  cash  payments  to 
domestic  users  and  e.xporters  under  this 
subpart  in  a  week  following  a 
consec:utive  4-week  period  in  which: 

(1)  The  Friday  through  Thursday 
average  price  quotation  for  the  lowest- 
priced  L'nited  States  growth,  as  quoted 
for  Middling  one  and  three  thirty- 
seconds  inch  (M  1 '  ij  inch)  cotton, 
delivered  CI.F.  (cost,  insurance  and 
freight)  northern  Europe.  (US  Northern 
Europe  (USNE)  price)  e.xceeds  the 
Friday  through  Thursday  average  price 
quotation  for  the  five  lowest-priced 
growths,  as  quoted  for  Ml'  u  inch 
cotton,  delivered  CI.F.  northern  Europe. 
(Northern  Europe  (NE)  price)  bv: 

(i)  During  the  period  beginning  May 
15.  2002.  and  ending  luly  31.  2006. 
more  than  zero:  and 

(ii)  During  the  period  beginning 
August  1.  2006.  and  ending  luly  31, 
2008,  more  than  1  25  cents  per  pound; 

(2)  The  adjusted  world  pri(  e  (AVVF) 
for  upland  cotton,  determined  under 

§  1427.25.  does  not  exceed  134  percent 
of  the  crop  loan  level  for  upland  cotton. 

(c)  Additional  terms  and  t  onditions 
are  in  the  Upland  Cotton  Domestic 
User/Exporter  Agreement  which  the 
domestic  user  or  exporter  must  exe{:ute 
in  order  to  receive  such  payments. 

(d)  CCC  shall  prescribe  forms  used  in 
administering  the  upland  cotton  user 
marketing  certificate  program. 

§1427.101     [Reserved]. 

§1427.102    [Reserved]. 

§  1427.103     Eligible  upland  cotton. 

(a)  For  purposes  of  this  subpart, 
eligible  upland  cotton  is  domestically 
produced  baled  upland  cotton  which 
bale  is  opened  by  an  eligible  domestic 
user  on  or  after  August  1.  1991,  and  on 


or  before  luly  31,  2008,  or  exported  by 
an  tiligible  exporter  on  or  after  July  18. 
1996.  and  on  or  before  July  31.  2008. 
(luring  a  Friday  through  Thursday 
period  in  which  a  payment  rate, 
determined  under  ij  1427.107,  is  in 
effect  and  which  meets  the  requirements 
of  paragraphs  (b)  and  (c)  of  this  section. 

(ti)  Eligible  upland  cotton  must  be 
either: 

(1)  Baled  lint,  including  baled  lint 
classified  by  USDA's  Agricultural 
Marketing  .Ser\'ice  as  Below  Grade; 

(2)  Loose; 

(3)  Semi-processed  motes  which  are 
of  a  quality  suitable,  without  further 
processing,  for  spinning,  papermaking 
or  bleaching; 

(4)  Re-ginned  (processed)  motes. 

(c)  Eligible  upland  cotton  must  not  be: 

(1)  Cotton  for  which  a  payment,  under 
the  provisions  of  this  subpart,  has  been 
made  available; 

(2)  Imported  ccjtton; 

(3)  Raw  (unprocessed)  motes;  or 

(4)  Textile  mill  wastes. 

§  1427.104    Eligible  domestic  users  and 
exporters. 

l.i)  For  purposes  of  this  subpart,  the 
following  persons  shall  be  considered 
eligible  domestic  users  and  exporters  of 
upland  cotton: 

(1)  A  person  regularly  engaged  in  the 
business  of  opening  bales  of  eligible 
upland  cotton  for  the  purpose  of 
manufacturing  such  cotton  into  cotton 
products  in  the  United  States  (domestic 
user),  who  has  entered  into  an 
agreement  with  CCC  to  participate  in 
the  upland  cotton  user  marketing 
certificate  program;  or 

(2)  A  person,  including  a  producer  or 
a  cooperative  marketing  association 
approved  under  part  1425  of  this 
chapter,  regularly  engaged  in  selling 
eligible  upland  cotton  for  exportation 
from  the  United  States  (exporter),  who 
has  entered  into  an  agreement  with  CCC 
to  participate  in  the  upland  cotton  user 
marketing  certificate  program. 

(b)  Applications  for  payment  under 
this  subpart  must  contain 
documentation  required  by  the 
provisions  of  the  Upland  Cotton 
Domestic  User/Exporter  Agreement  and 
instructions  CCC  issues. 

§  1427.105    Upland  Cotton  Domestic  User/ 
Exporter  Agreement. 

(a)  Payments  under  this  subpart  shall 
be  made  available  to  eligible  domestic 
users  and  exporters  who  have  entered 
into  an  Upland  Cotton  Domestic  User/ 
Exporter  Agreement  with  CCC  and  who 
have  complied  with  the  terms  and 
conditions  in  this  subpart,  the  Upland 
Cotton  Domestic  User/Exporter 
Agreement  and  instructions  issued  by 
CCC. 


(b)  Upland  Cotton  Domestic  User/ 
Exporter  Agreements  may  be  obtained 
from  Contract  Reconciliation  Division, 
Kansas  City  Commodity  Office,  P.O.  Box 
419205,  Stop  8758,  Kansas  City. 
Missouri  64141-6205.  In  order  to 
participate  in  the  program  authorized  by 
this  subpart,  domestic  users  and 
exporters  must  execute  the  Upland 
Cotton  Domestic  User/Exporter 
Agreement  and  forward  the  original  and 
one  copy  to  KCCO. 

§  1 427. 1 06    Form  of  payment. 

Payments  under  this  subpart  shall  be 
made  available  in  the  form  of 
commodity  certificates  issued  under 
part  1401  of  this  chapter,  or  in  cash,  at 
the  option  of  the  program  participant. 

§  1 427. 1 07    Payment  rate. 

(a)  Beginning  July  18.  1996.  and 
ending  July  31.  2008,  the  payment  rate 
for  purposes  of  calculating  payments 
made  under  this  subpart  shall  be 
determined  as  follows  for  exporters  for 
cotton  shipped  on  or  after  July  18.  1996, 
and  for  domestic  users: 

(1)  Beginning  the  Friday  following 
August  1  and  ending  the  week  in  which 
the  Northern  Europe  current  (NEc) 
price,  the  Northern  Europe  forward 
(NEf)  price,  the  U.S.  Northern  Europe 
current  (USNEc)  price,  and  the  U.S. 
Northern  Europe  forward  (USNEf)  price 
first  become  available,  the  payment  rate 
shall  be: 

(i)  Beginning  August  1.  1991,  and 
ending  May  14.  2002,  the  difference 
between  the  U.S.  Northern  Europe 
(USNE)  price,  minus  1.25  cents  per 
pound,  and  the  Northern  Europe  (NE) 
price; 

(ii)  Beginning  May  15,  2002,  and 
ending  July  31,  2006,  the  difference 
between  the  USNE  price  and  the  NE 
price;  and 

(iii)  Beginning  August  1,  2006,  and 
ending  July  31,  2008,  the  difference 
between  the  USNE  price,  minus  1.25 
cent  per  pound,  and  the  NE  price  in  the 
fourth  week  of  a  consecutive  4-week 
period  in  which  the  USNE  price 
exceeded  the  NE  price  each  week  by: 

(iv)  During  the  period  beginning 
August  1,  1991,  and  ending  May  14, 
2002,  more  than  1.25  cents  per  pound; 

(v)  During  the  period  beginning  May 
15,  2002,  and  ending  July  31,  2006, 
more  than  zero;  and 

(vi)  During  the  period  beginning 
August  1,  2006  and  ending  July  31, 
2008.  more  than  1.25  cents  per  pound; 
and  the  adjusted  work  price  (AWP)  did 
not  exceed  the  loan  level  for  upland 
cotton  by  more  than  1 34  percent  in  any 
week  of  the  4-week  period;  and 

(2)  Begiiming  the  Friday  through 
Thursday  week  after  the  week  in  which 
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the  NEc.  the  NEf.  the  USNEc.  and  the 
USNEf  prices  first  become  available  and 
ending  the  Thursday  following  July  31, 
the  payment  rate  shall  be: 

(i)  Beginning  August  1.  1991,  and 
ending  May  14,  2002,  the  difference 
between  the  USNEc  price,  minus  1.25 
cents  per  pound,  and  the  NEc  price; 

(ii)  Beginning  May  15.  2002.  and 
ending  July  3l.  2006,  the  difference 
between  the  USNEc  price  and  the  NEc 
price;  and 

(iii)  Begiiming  August  1,  2006,  and 
ending  July  31,  2008.  the  difference 
between  the  USNEc  price,  minus  1.25 
cents  per  pound,  and  the  NEc  price  in 
the  fourth  week  of  a  consecutive  4-week 
period  in  which  the  USNEc  price 
exceeded  the  NEc  price  each  week  by: 

(iv)  During  the  period  beginning 
August  1,  1991,  and  ending  May  14, 
2002.  more  than  1.25  cents  per  poimd: 

(v)  Diuing  the  period  beginning  May 
15,  2002,  and  ending  July  31,  2006, 
more  than  zero;  and 

(vi)  During  the  period  beginning 
August  1,  2006  and  ending  July  31, 
2008,  more  than  1.25  cents  per  poimd; 
and  the  adjusted  world  price  (AWP)  did 
not  exceed  the  loan  level  for  upland 
cotton  by  more  than  134  percent  in  any 
week  of  the  4-week  period. 

(3)  If  either  or  both  the  USNEc  price 
and  the  NEc  price  are  not  available,  the 
payment  rate  may  be: 

(i)  Begiiming  August  1,  1991.  and 
ending  May  14,  2002,  the  difference 
between  the  USNEf  price,  minus  1.25 
cents  per  pound,  and  the  NEf  price; 

(ii)  Beginning  May  15,  2002,  and 
ending  July  31,  2006.  the  difference 
between  the  USNEf  price  and  the  NEf 

price;  and 

(iii)  Beginning  August  1,  2006.  and 
ending  July  31.  2008.  the  difference 
between  the  USNEf  price,  minus  1.25 
cents  per  pound,  and  the  NEf  price. 

(b)  Whenever  a  4-week  period  under 
paragraph  (a)  of  this  section  contains  a 
combination  of  NE,  NEc,  and  NEf  prices 
only  for  one  to  three  weeks,  such  as 
occurs  in  the  spring  when  the  NE  price 
is  succeeded  by  the  NEc  and  the  NEf 
prices  (Spring  transition),  and  at  the 
start  of  a  new  marketing  year  when  the 
NEc  and  the  NEf  prices  are  succeeded 
by  the  NE  price  (marketing  year 
transition),  undsr  paragraphs  (a)(1)  and 
(a)(2)  of  this  section,  dvu-ing  both  the 
spring  transition  and  the  marketing  year 
transition  periods,  to  the  extent 
practicable,  the  NEc  and  USNEc  prices 
in  combination  with  the  NE  and  the 
USNE  prices  shall  be  taken  into 
consideration  during  such  4-week    • 
periods  to  determine  whether  a  payment 
is  to  be  issued.  During  both  the  spring 
transition  and  the  marketing  year 
transition  periods,  if  either  or  both  the 


USNEc  price  and  the  NEc  price  are  not 
available,  the  USNEf  and  NEf  prices  in 
combination  with  the  USNE  and  NE 
prices  shall  be  taken  into  consideration 
during  such  4-week  periods  to 
determine  whether  a  payment  is  to  be 
issued. 

(c)  For  purposes  of  this  subpart: 
(1)  For  the  determination  of  the 
USNE,  USNEc,  USNEf  NE,  NEc,  and  the 
NEf  prices: 

(i)  If  daily  quotations  are  not  available 
for  one  or  more  days  of  the  5-day 
period,  the  available  quotations  during 
the  period  will  be  used; 

(ii)  CCC  will  not  consider  a  week  in 
which  no  daily  quotes  are  available  for 
the  entire  5-day  period  for  either  or  both 
the  USNE  and  "the  NE  during  the  period 
when  only  one  daily  price  quotation  is 
available  for  each  growth  quoted  for  M 
l%--inch  cotton,  delivered  cost 
insurance,  and  freight  (CI.F.)  northern 
Europe,  or  the  USNEc  and  the  NEc,  or 
the  USNEf  and  the  NEf,  In  that  case, 
CCC  may  establish  a  payment  rate  at  a 
level  it  determines  to  be  appropriate, 
taking  into  consideration  the  payment 
rate  determined  under  pciragraph  (a)  of 
this  section  for  the  most  recent  available 
week;  and 

(iii)  Beginning  July  18,  1996,  if  no 
daily  quotes  are  available  for  the  entire 
5-day  period  for  either  or  both  the 
USNEc  and  the  NEc,  the  marketing  year 
transition  shall  be  implemented 
immediately. 

(2)  Regarding  the  determination  of  the 
USNE,  the  USNEc,  and  the  USNEf  if  a 
quotation  for  either  the  U.S.  Memphis 
territory  or  the  California/ Arizona 
territory,  as  quoted  for  M  1  Vjz-inch 
cotton,  delivered  CI.F.  northern  Europe, 
is  not  available  for  each  day  or  any  day 
of  the  5-day  period,  available 
quotation(s)  will  be  used. 

(d)  Payment  rates  for  semi-processed 
motes  that  are  of  a  quality  suitable, 
without  further  processing,  for  spinning, 
papermaking  or  bleaching  shall  be  based 
on  a  percentage  of  the  basic  rate  for 
baled  lint,  as  specified  in  the  Upland 
Cotton  Domestic  User/Exporter 
Agreement. 

§1427.108    Payment. 

(a)  Payments  under  this  subpart  shall 
be  determined  by  multiplying: 

(1)  The  pavment  rate,  determined 
under  §1427.107,  by 

(2)  The  net  weight  (gross  weight 
minus  the  weight  of  bagging  and  ties), 
determined  under  paragraph  (b)  of  this 
section,  of  eligible  upland  cotton  bales 
an  eligible  domestic  user  opens  or  an 
eligible  exporter  sold  for  export  during 
the  Friday  through  Thursday  period 
following  a  week  in  which  a  payment 
rate  is  established. 


(b)  For  the  purposes  of  this  subpart, 
the  net  weight  shall  be  determined- 
based  upon: 

(1)  For  domestic  users,  the  weight  on 
which  settlement  for  payment  of  the 
cotton  was  based  (landed  mill  weight); 

(2)  For  reginned  motes  processed  by 
an  end  user  who  converted  such  motes, 
without  rebaling.  to  an  end  use  in  a 
continuous  manufacturing  process,  the 
net  weight  of  the  reginned  motes  after 
final  cleaning; 

(3)  For  exporters,  the  shipping 
warehouse  weight  or  the  gin  weight  if 
the  cotton  was  not  placed  in  a 
warehouse,  of  the  eligible  cotton  unless 
the  exporter  obtains  and  pays  the  cost 
of  having  all  the  bales  in  the  shipment 
revveighed  by  a  licensed  weigher  and 
furnishes  a  copy  of  the  certified 
reweights. 

(c)  For  the  purposes  of  this  subpart, 
eligible  upland  cotton  will  be 
considered — 

(1)  Consumed  by  the  domestic  user  on 
the  date  the  bale  is  opened  for 
consumption;  and 

(2)  Exported  by  the  exporter  on  the 
date  CCC  determines  is  the  date  on 
which  the  cotton  is  shipped  through 
July  31,  2008. 

(d)  Payments  under  this  subpart  shall 
be  made  available  upon  application  for 
payment  and  submission  of  supporting 
documentation,  including  proof  of 
purchase  and  consumption  of  eligible 
cotton  by  the  domestic  user  or  proof  of 
export  of  eligible  cotton  by  the  exporter, 
as  required  by  the  CCC-issued 
provisions  of  the  Upland  Cotton 
Domestic  User/Exporter  Agreement. 

Subpart  D— Recourse  Seed  Cotton 
Loans 

§1427.160    Applicability. 

(a)  This  subpart  is  applicable  to  the 
2002  through  2007  crops  of  upland  and 
extra  long  staple  seed  cotton.  These 
regulations  set  forth  the  terms  and 
conditions  under  which  recourse  seed 
cotton  loans  shall  be  made  available  by 
CCC.  Such  loans  will  be  available 
through  March  31  of  the  year  following 
the  calendar  vear  in  which  such  crop  is 
normally  harvested.  CCC  may  change 
the  loan  availability  period  to  conform 
to  State  or  locally  imposed  quarantines. 
Additional  terms  and  conditions  are  in 
the  note  and  security  agreement  which 
must  be  executed  by  a  producer  in  order 
to  receive  such  loans. 

(b)  Loan  rates  and  the  forms  which  are 
used  in  administering  the  recourse  seed 
cotton  loan  program  for  a  crop  of  c(jtton 
are  available  in  FSA  State  and  county 
offices.  Loan  rates  shall  be  based  upon 
the  location  at  which  the  loan  collateral 
is  stored. 
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(c)  A  producer  must,  unless  otherwise 
authorized  by  CCC.  request  the  loan  at 
the  county  office  which,  under  part  718 
of  this  title,  is  responsible  for 
administering  programs  for  the  farm  on 
which  the  cotton  was  produced.  A  CMA 
must,  unless  otherwise  authorized  by 
CCC.  request  the  loan  at  a  central  county 
office  designated  by  the  State 
committee.  All  note  and  security 
agreements  and  related  documents 
necessary  for  the  administration  of  the 
recourse  seed  cotton  loan  program  shall 
be  prescribed  by  CCC  and  shall  be 
available  at  State  and  countv  offices. 

(d)  Loans  shall  not  be  available  for 
seed  cotton  produced  on  land  owned  or 
otherwise  in  the  possession  of  the 
United  States  if  such  land  is  occupied 
without  the  consent  of  the  United 
States. 

§1427.161     Administration. 

(a)  The  recourse  seed  cotton  loan 
program  which  is  applicable  to  a  crop 
of  cotton  shall  be  administered  under 
the  general  super\ision  of  the  Executive 
Vice  President.  ('CC.  or  a  designee  and 
shall  be  carried  out  in  the  field  b\  State 
and  county  FS,-\  committees  (State  and 
county  committees,  respectively). 

(b)  State  and  county  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  subpart. 

(c)  The  State  committee  shall  take  any 
action  required  by  these  regulations 
which  has  not  been  taken  by  the  countv 
committee.  The  State  committee  shall 
also: 

(1)  Correct,  or  require  a  countv 
committee  to  correct,  an  action  taken  by 
such  county  committee  which  is  not 
under  the  regulations  of  this  subpart;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  which  is  not 
under  the  regulations  of  this  subpart 

(d)  No  provision  or  delegation  herein 
to  a  State  or  county  committee  shall 
preclude  the  Executive  Vice  President. 
CCC  (Administrator.  PSA),  or  a  designee 
from  determining  any  question  arising 
under  the  recourse  seed  cotton  program 
or  from  reversing  or  modifving  anv 
determination  made  by  the  State  or 
county  committee. 

(el  The  Deputy  Administrator.  FSA, 
may  authorize  waiver  or  modification  of 
deadlines  and  other  program 
requirements  where  lateness  or  failure 
to  meet  such  other  requirements  does 
not  adversely  affect  the  operation  of  the 
recourse  seed  cotton  loan  program. 

(f)  A  representative  of  CCC  may 
execute  loan  applications  and  related 
documents  onlv  under  the  terms  and 
conditions  determined  and  announced 
by  CCC.  Anv  such  document  which  is 


not  executed  under  such  terms  and 
conditions,  including  any  purported 
execution  before  the  date  authorized  by 
CCC.  shall  be  null  and  void. 

§1427.162    [Reserved]. 

§  1427.163    Disbursement  of  loans. 

(a)  A  p)roducer  or  the  producer's  agent 
shall  request  a  loan  at  the  county  office 
for  the  county  which,  under  part  718  of 
this  title,  is  responsible  for 
administering  programs  for  the  farm  on 
which  the  cotton  was  produced  and 
which  will  assist  the  producer  in 
completing  the  loan  documents,  except 
that  CMAs  designated  by  producers  to 
obtain  loans  in  their  behalf  may.  unless 
otherwise  authorized  by  CCC,  obtain 
loans  through  a  central  c:ounty  office 
designated  by  the  State  corhmittee. 

(b)  Disbursement  of  each  loan  will  be 
made  by  the  county  office  of  the  county 
which  is  responsible  for  administering 
programs  for  the  farm  on  which  the 
cotton  was  produced,  except  that  C'MA's 
designated  by  producers  to  obtain  loans 
in  their  behalf  may.  unless  otherwise 
authorized  by  CCC.  obtain  disbursement 
of  loans  at  a  central  county  office 
designated  by  the  State  committee. 
Service  charges  shall  be  deducted  from 
the  loan  proceeds.  The  producer  or  the 
producers  agent  shall  not  present  the 
loan  documents  for  disbursement  unless 
the  cotton  is  in  existence  and  in  good 
condition.  If  the  cotton  is  not  in 
existence  and  in  good  condition  at  the 
time  of  disbursement,  the  producer  or 
the  agent  shall  immediately  return  the 
check  issued  in  payment  of  the  loan  or. 
if  the  check  has  been  negotiated,  the 
total  amount  disbursed  under  the  loan, 
and  charges  plus  interest  shall  be 
refunded  promptlv. 

§  1 427. 1 64    Eligible  producer. 

An  eligible  producer  must  meet  the 
requirements  of  §  1427.4 

§  1427.165    Eligible  seed  cotton. 

(a)  Seed  cotton  pledged  as  c;ollateral 
for  a  loan  must  be  tendered  to  CCC.  by 
an  eligible  producer  and  must: 

(1)  Bti  in  i^xistence  and  in  good 
condition  at  the  time  of  disbursement  of 
loan  proceeds; 

(2)  Be  stored  in  identity-preserved  lots 
in  approved  storage  meeting 
requirements  of  tj  1427  171; 

(.3)  Be  insured  at  the  full  loan  value 
against  loss  or  damage  by  fire; 

(4)  Not  have  been  sold,  nor  any  sales 
option  on  such  cotton  granted,  to  a 
buyer  under  a  contract  which  provides 
that  the  buyer  may  direct  the  producer 
to  pledge  the  seed  cotton  to  CCC  as 
collateral  for  a  loan; 


(5)  Not  have  been  previously  sold  and 
repurchased;  or  pledged  as  collateral  for 
a  CCC  loan  and  redeemed; 

(6)  Be  production  from  acreage  that 
has  been  reported  timely  under  part  718 
of  this  title;  and 

(b)  The  quality  of  cotton  which  may 
be  pledged  as  collateral  for  a  loan  shall 
be  the  estimated  quality  of  lint  cotton  in 
each  lot  of  seed  cotton  as  determined  by 
the  county  office,  except  that  if  a  control 
sample  of  the  lot  of  cotton  is  classed  by 
an  Agricultural  Marketing  Service 
(AMS)  Cotton  Classing  Office  or  other 
entity  approved  by  CCC.  the  quality  for 
the  lot  shall  be  the  quality  shown  on  the 
applicable  documentation  issued  for  the 
control  sample. 

(c)  To  be  eligible  for  loan,  the 
beneficial  interest  in  the  seed  cotton 
must  be  in  the  producer  who  is  pledging 
the  seed  cotton  as  collateral  for  a  loan 

as  provided  in  §  1427.5(c). 

§  1 427.1 66    Insurance. 

The  seed  cotton  must  be  insured  at 
the  full  loan  value  against  loss  or 
damage  by  fire. 

§1427.167    Liens. 

If  there  are  any  liens  or  encumbrances 
on  the  seed  cotton  tendered  as  collateral 
for  a  loan,  waivers  that  fully  protect  the 
interest  of  CCC  must  be  obtained  even 
though  the  liens  or  encumbrances  are 
satisfied  from  the  loan  proceeds.  No 
additional  liens  or  encumbrances  shall 
be  placed  on  the  cotton  after  the  loan  is 
approved. 

§1427.168    [Reserved]. 

§  1427.169    Fees,  charges,  and  interest. 

(a)  A  producer  shall  pay  a  non- 
refundable loan  ser\'ice  fee  to  CCC  at  a 
rate  determined  by  CCC. 

(b)  Interest  which  accrues  for  a  loan 
shall  be  determined  under  part  1405  of 
this  chapter. 

§  1 427.1 70    Quantity  for  loan. 

(a)  The  quantity  of  lint  cotton  in  each 
lot  of  seed  cotton  tendered  for  loan  shall 
be  determined  by  the  county  office  by 
multiplying  the  weight  or  estimated 
weight  of  seed  cotton  by  the  lint  turnout 
factor  determined  under  paragraph  (b) 
of  this  section. 

(b)  The  lint  turnout  factor  for  any  lot 
of  seed  cotton  shall  be  the  percentage 
determined  by  the  county  committee 
repre.sentative  during  the  initial 
inspection  of  the  lot.  If  a  control  portion 
of  the  lot  is  weighed  and  ginned,  the 
turnout  factor  determined  for  the 
portion  of  cotton  ginned  will  be  used  for 
the  lot.  If  a  control  portion  is  not 
weighed  and  ginned,  the  lint  turnout 
factor  shall  not  exceed  32  percent  for 
machine-picked  cotton  and  22  percent 
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for  machine-stripped  cotton  unless 
acceptable  proof  is  furnished  showing 
that  the  lint  turnout  factor  is  greater. 

(c)  Loans  shall  not  be  made  on  more 
than  a  percentage  established  by  the 
county  committee  of  the  quantity  of  lint 
cotton  determined  as  provided  in  this 
section.  If  the  seed  cotton  is  weighed, 
the  percentage  to  be  used  sheJl  not  be 
more  than  95  percent.  If  the  quantity  is 
determined  by  measurement,  the 
percentage  to  be  used  shall  not  be  more 
than  90  percent.  The  percentage  to  be 
used  in  determining  the  maximum 
quantity  for  any  loan  may  be  reduced 
below  such  percentages  by  the  county 
conunittee  when  determined  necessary 
to  protect  the  interests  of  CCC  on  the 
basis  of  one  or  more  of  the  following 
risk  factors: 

(1)  Condition  or  suitability  of  the 
storage  site  or  structure; 

(2)  Condition  of  the  cotton; 

(3)  Location  of  the  storage  site  or 
structure;  and 

(4)  Other  factors  peculiar  to 
individual  farms  or  producers  which 
related  to  the  preservation  or  safety  of 
the  loan  collateral.  Loans  may  be  made 
on  a  lower  percentage  basis  at  the 
producer's  request. 

§  1 427.1 71    Approved  storage. 

Approved  storage  shall  consist  of 
storage  located  on  or  off  the  producer's 
farm  (excluding  pubhc  warehouses) 
which  is  determined  by  a  county 
conunittee  representative  to  afford 
adequate  protection  against  loss  or 
damage  and  which  is  located  within  a 
reasonable  distance,  as  determined  by 
CCC,  from  an  approved  gin.  If  the  cotton 
is  not  stored  on  the  producer's  farm,  the 
producer  must  furnish  satisfactory 
evidence  that  the  producer  has  the 
authority  to  store  the  cotton  on  such 
property  and  that  the  owner  of  such 
property  has  no  lien  for  such  storage 
against  the  cotton.  The  producer  must 
provide  satisfactory  evidence  that  the 
producer  aijd  any  person  having  an 
interest  in  the  cotton  including  CCC, 
have  the  right  to  enter  the  premises  to 
inspect  and  examine  the  cotton  and 
shall  permit  a  reasonable  time  to  such 
persons  to  remove  the  cotton  from  the 
premises. 

§  1 427. 1 72    Settlement. 

(a)  A  producer  may,  at  any  time  before 
maturity  of  the  loan,  obtain  release  of  all 
or  any  part  of  the  loan  seed  cotton  by 
paying  to  CCC  the  amovmt  of  the  loan, 
plus  interest  and  charges. 

(b)(1)  A  producer  or  the  producer's 
agent  shall  not  remove  from  storage  any 
cotton  which  is  pledged  as  collateral  for 
a  loan  until  prior  written  approval  has 
been  received  from  CCC  for  removal  of 


such  cotton.  If  a  producer  or  the 
producer's  agent  obtains  such  approval, 
they  may  remove  such  cotton  from 
storage,  sell  the  seed  cotton,  have  it 
girmed.  and  sell  the  lint  cotton  and 
cottonseed  obtained  therefrom.  The 
giimer  shall  inform  the  county  office  in 
writing  immediately  after  the  seed 
cotton  removed  from  storage  has  been 
ginned  and  furnish  the  county  office,  the 
loan  number,  producer's  name,  and 
applicable  gin  bale  numbers.  If  the  seed 
cotton  is  removed  from  storage,  the  loan 
principal  plus  interest  and  charges 
thereon  must  be  satisfied  not  later  than 
the  earlier  of: 

(i)  The  date  established  by  the  county 
committee; 

(ii)  5  days  after  the  date  of  the 
producer  received  the  AMS 
classification  under  §  1427.9  (and  the 
warehouse  receipt,  if  the  cotton  is 
delivered  to  a  warehouse),  representing 
such  cotton;  or 

(iii)  The  loan  maturity  date. 

(2)  If  the  seed  cotton  or  lint  cotton  is 
sold,  the  loan  principal,  interest,  and 
charges  must  be  satisfied  immediately- 

(3)  A  producer,  except  a  CMA,  may 
obtain  a  nonrecourse  loan  or  loan 
deficiency  payment  under  subpart  A  of 
this  part,  on  the  lint  cotton,  but: 

(i)  The  loan  principal,  interest,  and 
charges  on  the  seed  cotton  must  be 
satisfied  from  the  proceeds  of  the 
nonrecourse  loan  under  subpart  A  of 
this  part;  or 

(ii)  The  loan  deficiency  payment  must 
be  applied  to  the  loan  principal, 
interest,  and  charges  on  the  outstanding 
seed  cotton  loan. 

(4)  A  CMA  must  repay  the  seed  cotton 
loan  principal,  interest,  and  charges 
before  pledging  the  cotton  for  a 
nonrecourse  loan  or  before  a  loan 
deficiency  payment  can  be  approved 
under  subpart  A  of  this  part,  on  the  lint 
cotton.  If  CMA's  authorized  by 
producers  to  obtain  loans  in  then  behalf 
remove  seed  cotton  from  storage  before 
obtaining  approval  to  move  such  cotton, 
such  removal  shall  constitute 
conversion  of  such  cotton  unless  the 
CMA: 

(i)  Notifies  the  county  office  in 
writing  the  following  morning  by  mail 
or  otherwise  that  such  cotton  has  been 
moved  and  is  on  the  gin  yard; 

(ii)  Finnishes  CCC  an  irrevocable 
letter  of  credit  if  requested;  and 

(iii)  Repays  the  loan  principal,  plus 
interest  and  charges,  within  the  time 
specified  by  the  county  committee. 

(5)  Any  removal  from  storage  shall  not 
be  deemed  to  constitute  a  release  of 
CCC's  security  interest  in  the  seed 
cotton  or  to  release  the  producer  or 
CMA  from  liability  for  the  loan 
principal,  interest,  and  charges  if  full 


payment  of  such  amount  is  not  received 
by  the  county  office. 

(c)  If  either  before  or  after  maturity, 
the  producer  discovers  that  the  cotton  is 
going  out  of  condition  or  is  in  danger  of 
going  out  of  condition,  the  producer 
shall  immediately  notif\'  the  c;ounty 
office  and  confirm  such  notice  in 
writing.  If  the  county  committee 
determines  that  the  cotton  is  going  out 
of  condition  or  is  in  danger  of  going  out 
of  condition,  the  county  committee  will 
call  for  repayment  of  the  loan  principal, 
plus  interest  and  charges  on  or  before  a 
specified  date.  If  the  producer  does  not 
repay  the  loan  or  have  the  cotton  ginned 
and  obtain  a  nonrecourse  loan  under 
subpart  A  of  this  part  on  the  lint  cotton 
produced  therefrom  within  the  period 
as  specified  by  the  county  committee, 
the  cotton  shall  be  considered 
abandoned. 

(d)  If  the  producer  has  control  of  the 
storage  site  and  if  the  producer 
subsequently  loses  control  of  the  storage 
site  or  there  is  danger  of  flood  or 
damage  to  the  seed  cotton  or  storage 
structure  making  continued  storage  of 
the  cotton  unsafe,  the  producer  shall 
inamediately  either  repay  the  loan  or 
move  the  seed  cotton  to  the  nearest 
approved  gin  for  ginning  and  shall,  at 
the  same  time,  inform  the  county  office. 
If  the  producer  does  not  do  so.  tbe  seed 
cotton  shall  be  considered  abandoned, 

§  1 427.1 73    Foreclosure. 

Any  seed  cotton  pledged  as  collateral 
for  a  loan  which  is  abandoned  or  which 
has  not  been  ginned  and  pledged  as 
collateral  for  a  nonrecourse  loan  under 
subpart  A  of  this  part  by  the  seed  cotton 
loan  matinity  date  may  be  removed 
from  storage  by  CCC  and  ginned  and  the 
resulting  lint  cotton  warehoused  for  the 
account  of  CCC.  The  lint  cotton  and 
cottonseed  may  be  sold,  at  such  time,  in 
such  manner,  and  upon  such  terms  as 
CCC  may  determine,  at  public  or  private 
sale.  CCC  may  become  the  purchaser  of 
the  whole  or  any  part  of  such  cotton  and 
cottonseed.  If  the  proceeds  received 
from  the  sales  of  the  cotton  are  less  than 
the  amount  due  on  the  loan  (including 
principal,  interest,  ginning  charges,  and 
any  other  charges  incurred  by  CCC),  the 
producer  shall  be  liable  for  such 
difference.  If  the  proceeds  received  from 
sale  of  the  cotton  are  greater  than  the 
sum  of  the  amount  due  plus  any  cost 
incurred  by  CCC  in  conducting  the  sale 
of  the  cotton,  the  amount  of  such  excess 
shall  be  paid  to  the  producer  or.  if 
applicable,  to  any  secured  creditor  of 
the  producer. 

§  1427.174    Maturity  of  seed  cotton  loans. 
Seed  cotton  loans  mature  on  demand 
by  CCC  but  no  later  than  May  31 
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following  the  calendar  year  in  which 
such  crop  is  normally  harvested. 

§  1427.175    Liability  of  the  producer. 

(a)(1)  If  a  producer  makes  any 
fraudulent  representation  in  obtaining  a 
loan,  maintaining  a  loan,  or  settling  a 
loan  or  if  the  producer  disposes  of  or 
moves  the  loan  collateral  without  the 
prior  approval  of  CCC.  such  loan 
amount  shall  be  refunded  upon  demand 
by  CCC  The  producer  shall  be  liable  for: 

(i)  The  amount  of  the  loan; 

(ii)  Any  additional  amounts  paid  by 
CCC  for  the  loan; 

(iii)  All  other  costs  which  CCC  would 
not  have  incurred  but  for  the  fraudulent 
representation  or  the  unauthorized 
disposition  or  movement  of  the  loan 
collateral; 

(iv)  Applicable  interest  on  such 
amounts;  and 

(v)  Liquidated  damages  under 
paragraph  (e)  of  this  section. 

(2)  Notwithstanding  any  provision  of 
the  note  and  security  agreement,  if  a 
producer  has  made  any  such  fraudulent 
representation  or  if  the  producer  has 
disposed  of,  or  moved,  the  loan 
collateral  without  prior  written  approval 
from  CCC,  the  value  of  such  collateral 
acquired  by  CCC  shall  be  equal  to  the 
sales  price  of  the  cotton  less  any  costs 
incurred  by  CCC  in  completing  the  sale. 

(b)  If  the  amount  disbursed  under  a 
loan,  or  in  settlement  thereof,  exceeds 
the  amount  authorized  by  this  subpart, 
the  producer  shall  be  liable  for 
repayment  of  such  excess,  plus  interest. 
In  addition,  seed  cotton  pledged  as 
collateral  for  such  loan  shall  not  be      ^ 
released  to  the  producer  until  such 
excess  is  repaid. 

(c)  If  the  amount  collected  from  the 
producer  in  satisfaction  of  the  loan  is 
less  than  the  amount  required  under 
this  subpart,  the  producer  shall  be 
personally  liable  for  repayment  of  the 
amount  of  such  deficiency  plus 
applicable  interest. 

(d)  If  more  than  one  producer 
executes  a  note  and  security  agreement 
with  CCC,  each  such  producer  shall  be 
jointly  and  severally  liable  for  the 
violation  of  the  terms  and  conditions  of 
the  note  and  security  agreement  and  the 
regulations  in  this  subpart.  Each  such 
producer  shall  also  remain  liable  for 
repayment  of  the  entire  loan  amount 
until  the  loan  is  fully  repaid  without 
regard  to  such  producer's  claimed  share 
in  the  seed  cotton  pledged  as  collateral 
for  the  loan.  In  addition,  such  producer 
may  not  amend  the  note  and  security 
agreement  for  the  producer's  claimed 
share  in  such  seed  cotton,  after 
execution  of  the  note  and  security 
agreement  by  CCC. 


(e)  The  producer  and  CCC  agree  that 
it  will  be  difficult,  if  not  impossible,  to 
prove  the  amount  of  damages  to  CCC  if 
a  producer  makes  any  fraudulent 
representation  in  obtaining  a  loan  or  in 
maintaining  or  settling  a  loan  or 
disposing  of  or  moving  the  collateral 
without  the  prior  approval  of  CCC. 
Accordingly,  if  CCC  or  the  county 
committee  determines  that  the  producer 
has  violated  the  tenns  or  conditions  of 
the  note  and  security  agreement, 
liquidated  damages  shall  be  assessed  on 
the  quantity  of  the  seed  cotton  which  is 
involved  in  the  violation.  If  CCC  or  the 
county  committee  determines  the 
producer: 

(1)  Acted  in  good  faith  when  the 
violation  occurred,  liquidated  damages 
will  be  assessed  by  multiplying  the 
quantity  involved  in  the  violation  by: 

(i)  10  percent  of  the  loan  rate 
applicable  to  the  loan  note  for  the  first 
offense; 

(ii)  25  percent  of  the  loan  rate 
applicable  to  the  loan  note  for  the 
second  offense;  or 

(2)  Did  not  act  in  good  faith  about  the 
violation,  or  for  cases  other  than  first  or 
second  offense,  liquidated  damages  will 
be  assessed  by  multiplying  the  quantity 
involved  in  the  violation  by  25  percent 
of  the  loan  rate  applicable  to  the  loan 
note. 

(f)  For  first  and  second  offenses,  if 
CCC  or  the  county  committee 
determines  that  a  producer  acted  in 
good  faith  when  the  violation  occurred, 
the  county  committee  shall: 

( 1 )  Require  repayment  of  the  loan 
principal  applicable  to  the  loan  quantity 
affected  by  the  violation,  and  charges 
plus  interest  applicable  to  the  amount 
repaid; 

(2)  Assess  liquidated  damages  under 
paragraph  (e)  of  this  section;  and 

(3)  If  the  producer  fails  to  pay  such 
amount  within  30  calendar  days  from 
the  date  of  notification,  call  the 
applicable  loan  involved  in  the 
violation. 

(g)  For  cases  other  than  first  or  second 
offenses,  or  any  offense  for  which  CCC 
or  the  county  committee  cannot 
determine  good  faith  when  the  violation 
occurred,  the  county  committee  shall: 

(1)  Assess  liquidated  damages  under 
paragraph  (e)  of  this  section; 

(2)  Call  the  applicable  loan  involved 
in  the  violation. 

(h)  If  CCC  or  the  coimty  committee 
determines  that  the  producer  has 
committed  a  violation  under  paragraph 
(e)  of  this  section,  the  county  committee 
shall  notify  the  producer  in  writing  that: 

( 1  ]  The  producer  has  30  calendar  days 
to  provide  evidence  and  information  to 
the  county  committee  regarding  the 


circumstances  which  caused  the 
violation,  and 

(2)  Administrative  actions  will  be 
taken  under  paragraphs  (0  or  (g)  of  this 
section. 

(i)  Any  or  all  of  the  liquidated 
damages  assessed  under  the  provision  of 
paragraph  (e)  of  this  section  may  be 
waived  as  determined  by  CCC. 

Subpart  E — Standards  for  Approval  of 
Warehouses  for  Cotton  and  Cotton 
Linters 


Sut>part  F — [Reserved]. 

Sut>part  G — Extra  Long  Staple  (ELS) 
Cotton  Competitiveness  Payment 
Program 

§1427.1200    Applicability. 

(a)  These  regulations  set  forth  the 
terms  and  conditions  under  which  CCC 
shall  make  payments,  in  the  form  of 
commodity  certificates  or  cash,  to 
eligible  domestic  users  and  exporters  of 
extra  long  staple  (ELS)  cotton  who  have 
entered  into  an  ELS  Cotton  Domestic 
User/Exporter  Agreement  with  CCC  to 
participate  in  the  ELS  cotton 
competitiveness  payment  program 
under  section  136A(c)  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  and  section  1208  of  the 
Farm  Security  and  Rural  Investment  Act 
of  2002. 

(b)  During  the  effective  period  of  these 
regulations,  CCC  may  issue  marketing 
certificates  or  cash  payments  to 
domestic  users  and  exporters,  at  the 
option  of  the  recipient  under  this 
subpart,  in  any  week  following  a 
consecutive  4-week  period  in  which: 

(1)  The  lowest  adjusted  Friday 
through  Thursday  average  price 
quotation  for  foreign  growths  (LFQ),  as 
quoted  for  ELS  cotton,  delivered  C.I.F. 
(cost,  insurance  and  freight)  Northern 
Europe,  is  less  than  the  Friday  through 
Thursday  adjusted  average  domestic 
spot  price  quotation  for  base  quality 
U.S.  Pima  cotton,  as  determined  by  the 
Secretary  for  purposes  of  adnunistering 
the  ELS  Cotton  Competitiveness 
Payment  Program,  uncompressed, 
F.O.B.  warehouse;  and 

(2)  The  LFQ,  determined  under 

§  1427.1207,  is  less  than  134  percent  of 
the  current  crop  year  loan  level  for  the 
base  quality  U.S.  Pima  cotton  as 
determined  by  the  Secretary. 

(c)  Additional  terms  and  conditions 
may  be  in  the  ELS  Cotton  Domestic 
User/Exporter  Agreement,  which  the 
domestic  user  or  exporter  must  execute 
in  order  to  receive  such  payments. 
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(d)  CCC  shall  prescribe  the  forms  to  be 
used  in  administering  the  ELS  cotton 
competitiveness  payment  program. 

§1427.1201    [Reserved]. 

§1427.1202    Definitions. 

Consumption  means,  the  use  of 
eligible  ELS  cotton  by  a  domestic  user 
in  the  manufacture  in  the  United  States 
of  ELS  cotton  products. 

Cotton  product  means  any  product 
containing  cotton  fibers  that  result  from 
the  use  of  an  eligible  bale  of  ELS  cotton 
in  manufacturing. 

Current  shipment  price  means,  during 
the  period  in  which  two  daily  price 
quotations  are  available  for  the  LFQ  for 
the  foreign  growth,  quoted  C.I.F. 
northern  Europe,  the  price  quotation  for 
cotton  for  shipment  no  later  than 
August/September  of  the  current 
calendar  year. 

Forward  shipment  price  means, 
during  the  period  in  which  two  daily 
price  quotations  are  available  for  the 
LFQ  for  foreign  growths,  quoted  C.I.F. 
northern  Europe,  the  price  quotation  for 
cotton  for  shipment  no  earlier  than 
October/November  of  the  current 
calendar  year. 

LFQ  means,  during  the  period  in 
which  only  one  daily  price  quotation  is 
available  for  the  growth,  the  lowest 
average  for  the  preceding  Friday- 
through-Thursday  week  of  the  price 
quotations  for  foreign  growths  of  ELS 
cotton,  quoted  cost,  insurance,  and 
freight  C.LF.  northern  Europe,  after  each 
respective  average  is  adjusted  for  quality 
differences  between  the  respective 
foreign  growth  and  U.S.  Pima,  of  the 
base  quality,  provided  that  the  lowest 
adjusted  quotation  becomes  the  LFQ 
after  it  is  further  adjusted  to  reflect  the 
estimated  cost  of  transportation  between 
an  average  U.S.  location  and  northern 
Europe. 

(1)  Current  LFQ  means  the  preceding 
Friday  through  Thursday  average  of  the 
ciurent  shipment  prices  for  the  lowest 
adjusted  foreign  growth,  C.I.F.  northern 
Europe. 

(2)  Forward  LFQ  means  the  preceding 
Friday  through  Thursday  average  of  the 
forward  shipment  prices  for  the  lowest 
adjusted  foreign  growth,  quoted  C.I.F. 
northern  Europe. 

Spot  price  means  the  Friday-through- 
Thursday  weekly  average  of  the 
domestic  spot  prices  reported  by  the 
Agricultural  Marketing  Service,  USDA, 
for  base  quality  U.S.  Pima, 
uncompressed,  F.O.B.  warehouse,  for 
the  San  Joaquin  and  Desert  Southwest 
markets.  When  both  San  Joaquin  Valley 
and  Desert  Southwest  spot  quotations 
are  available,  the  U.S.  quotation  will  be 
a  weighted  average  of  the  two 


quotations,  as  determined  by  the 
Secretary.  If  only  one  quotation  is 
available,  that  quotation  will  be  used. 

§1427.1203    Eligible  ELS  cotton. 

(a)  For  the  purposes  of  this  subpart, 
eligible  ELS  cotton  is  domesticedly 
produced  baled  ELS  cotton  that  is: 

(1)  Opened  by  an  eligible  domestic 
user  on  or  after  October  1,  1999,  or 

(2)  Exported  by  an  eligible  exporter  on 
or  after  October  1,  1999,  during  a 
Friday-through-Thursday  period  in 
which  a  payment  rate,  determined 
under  §  1427.1207,  is  in  effect,  and  that 
meets  the  requirements  of  paragraphs 
(b)  and  (c)  of  this  section; 

(b)  Eligible  ELS  cotton  must  be  either: 

(1)  Baled  lint,  including  baled  lint 
classified  by  USDA's  Agricultural 
Marketing  Service  as  Below  Grade;  or 

(2)  Loose. 

(c)  Eligible  ELS  cotton  must  not  be: 

(1)  ELS  for  which  a  payment,  under 
the  provisions  of  this  subpart,  has  been 
made  available; 

(2)  Imported  ELS  cotton; 

(3)  Raw  (unprocessed)  motes; 

(4)  Textile  mill  wastes;  or 

(5)  Semi-processed  or  reginned 
(processed)  motes. 

§  1 427.1 204    Eligible  domestic  users  and 
exporters. 

(a)  For  the  purposes  of  this  subpart, 
the  following  persons  shall  be 
considered  eligible  domestic  users  and 
exporters  of  ELS  cotton: 

(1)  A  person  regularly  engaged  in  the 
business  of  opening  bales  of  eligible  ELS 
cotton  to  manufactvuing  such  cotton 
into  cotton  products  in  the  United 
States  (domestic  user),  and  who  has 
entered  into  an  agreement  with  CCC  to 
participate  in  the  ELS  cotton 
competitiveness  pa3mient  program;  or 

(2)  A  person,  including  a  producer  or 
a  cooperative  marketing  association 
approved  under  part  1425  of  this 
chapter,  regularly  engaged  in  selling 
eligible  ELS  cotton  for  exportation  from 
the  United  States  (exporter),  and  who 
has  entered  into  an  agreement  with  CCC 
to  participate  in  the  ELS  Cotton 
Competitiveness  Payment  Program. 

(b)  Payment  applications  under  this 
subpart  must  contain  documentation 
required  by  the  CCC-issued  provisions 
of  the  ELS  Cotton  Domestic  User/ 
Exporter  Agreement  and  instructions. 

§  1 427.1 205    ELS  Cotton  Domestic  User/ 
Exporter  Agreement 

(a)  Pa}mients  under  this  subpart  shall 
be  made  available  to  eligible  domestic 
users  and  exporters  who  have  entered 
into  an  ELS  Cotton  Domestic  User/ 
Exporter  Agreement  with  CCC  and  who 
have  complied  with  the  terms  and 


conditions  in  this  subpart,  the  ELS 
Cotton  Domestic  User/Exporter 
Agreement  and  CCC-issued  instructions. 

(b)  ELS  Cotton  Domestic  User/ 
Exporter  Agreements  may  be  obtained 
from  CCC.  To  participate  in  the  program 
authorized  by  this  subpart,  domestic 
users  and  exporters  must  execute  the 
ELS  Cotton  Domestic  User/Exporter 
Agreement  and  forward  the  original  and 
one  copy  to  CCC. 

§  1 427. 1 206    Form  of  payment. 

Payments  under  this  subpart  shall  be 
made  available  in  the  form  of 
commodity  certificates  issued  under 
part  1401  of  this  chapter,  or  in  cash,  at 
the  option  of  the  participant,  as  CCC 
determines  and  announces. 

§  1 427.1 207    Payment  rate. 

(a)  The  payment  rate  for  payments 
made  under  this  subpart  shall  be 
determined  as  follows: 

(1)  Beginning  the  Thursday  following 
August  1  and  ending  the  week  in  which 
the  current  LFQ  and  the  forward  LFQ 
may  first  become  available,  the  payment 
rate  shall  be  the  difference  between  the 
U.S.  Pima  spot  price  and  the  LFQ  in  tlie 
fourth  week  of  a  consecutive  4-week 
period  in  which  the  U.S.  Pima  spot 
price  exceeded  the  LFQ  each  week,  and 
the  LFQ  was  less  than  134  percent  of  the 
current  crop  year  loan  level  for  U.S. 
base  quality  Pima  cotton  in  all  weeks  of 
the  4-week  period;  and 

(2)  Begirming  the  Friday-through- 
Thursday  week  after  the  week  in  which 
the  current  LFQ  and  the  forward  LFQ 
may  first  become  available  and  ending 
the  Thursday  following  July  31,  the 
payment  rate  shall  be  the  difference 
between  the  U.S.  Pima  spot  price  and 
the  current  LFQ  in  the  fourth  week  of 

a  consecutive  4-week  period  in  which 
the  U.S.  Pima  spot  price  exceeded  the 
current  LFQ  each  week,  and  the  current 
LFQ  was  less  than  134  percent  of  the 
current  crop  year  loan  level  for  base 
quality  U.S.  Pima  in  all  weeks  of  the  4- 
week  period.  If  the  current  LFQ  is  not 
available,  the  pajmient  rate  may  be  the 
difference  between  the  U.S.  Pima  spot 
price  and  the  forward  LFQ. 

(b)  Whenever  a  4-week  period  under 
paragraph  (a)  of  this  section  contains  a 
combination  of  LFQ,  current  LFQ  and 
forward  LFQ  for  only  one  to  three 
weeks,  such  as  may  occur  in  the  spring 
when  the  LFQ  price  is  succeeded  by  the 
current  LFQ  and  the  forward  LFQ 
(Spring  transition)  and  at  the  start  of  a 
new  marketing  year  when  the  current 
LFQ  and  the  forward  LFQ  are  succeeded 
by  the  LFQ  (marketing  year  transition), 
under  paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  during  both  the  spring 
transition  and  the  marketing  year 
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transition  periods,  to  the  extent 
practicable,  the  current  LFQ  in 
combination  with  the  LFQ  shall  be 
considered  during  such  4-week,  periods 
to  determine  whether  a  payment  is  to  be 
issued.  During  both  the  spring  transition 
and  the  marketing  year  transition 
periods,  if  the  current  LFQ  is  not 
available,  the  forward  LFQ  in 
combination  with  the  LFQ  shall  be 
taken  into  consideration  during  such  4- 
week  periods  to  determine  whether  a 
payment  is  to  be  issued. 

(c)  For  purposes  of  this  subpart, 
regarding  the  determination  of  the  U.S. 
Pima  spot  price,  the  LFQ,  the  current 
LFQ  and  the  forward  LFQ; 

(1)  If  daily  quotations  are  not 
available  for  one  or  more  days  of  the  5- 
day  period,  the  available  quotations 
during  the  period  will  be  used; 

(2)  If  the  U.S.  Pima  spot  price  is  not 
available  or  if  none  of  the  LFQ,  current 
LFQ  or  forward  LFQ  is  available,  the 
payment  rate  shall  be  zero  and  shall 
remain  zero  unless  and  until  sufficient 
U.S.  Pima  spot  prices  and/or  LFQ  again 
become  available,  the  U.S.  Pima  spot 
price  exceeds  the  LFQ,  the  current  LFQ 
or  the  forward  LFQ,  as  the  case  may  be, 
and  the  LFQ,  the  current  LFQ,  or  the 
forward  LFQ,  as  the  case  may  be,  is  less 
than  134  percent  of  the  current  crop 
year  loan  rate  for  base  quality  U.S.  Pima 
for  4  consecutive  weeks. 

(d)  Payment  rates  for  loose,  reginned 
motes  and  semi-processed  motes  that 
are  of  a  quality  suitable,  without  further 
processing,  for  spinning,  papermaking 
or  bleaching  shall  be  based  on  a 
percentage  of  the  basic  rate  for  baled 
lint,  as  specified  in  the  ELS  Cotton 
Domestic  User/Exporter  Agreement. 

§1427.1208    Payment. 

(a)  Payments  under  this  subpart  shall 
be  determined  by  multiplying: 

(1)  The  payment  rate,  determined 
under  §1427.127.  by 

(2)  The  net  weight  {gross  weight 
minus  the  weight  of  bagging  and  ties) 
determined  under  paragraph  (b)  of  this 
section,  of  eligible  ELS  cotton  bales  that 
an  eligible  domestic  user  opens  or  an 
eligible  exporter  exports  during  the 
Friday-through-Thursday  period 
following  a  week  in  which  a  payment 
rate  is  established. 

(b)  For  the  purposes  of  this  subpart, 
the  net  weight  shall  be  based  upon: 

(1)  For  domestic  users,  the  weight  on 
which  settlement  for  payment  of  the 
ELS  cotton  was  based  (landed  mill 
weight); 

(2)  For  reginned  motes  processed  by 
an  end  user  who  converted  such  motes, 
without  rebaling,  to  an  end  use  in  a 
continuous  manufacturing  process,  the 


net  weight  of  the  reginned  motes  after 
final  cleaning; 

(3)  For  exporters,  the  shipping 
warehouse  weight  or  the  gin  weight  if 
the  ELS  cotton  was  not  placed  in  a 
warehouse,  of  the  eligible  cotton  unless 
the  exporter  obtains  and  pays  the  cost 
of  having  all  the  bales  in  the  shipment 
reweighed  by  a  licensed  weigher  and 
furnishes  a  copy  of  the  certified 
reweights. 

(c)  For  the  purposes  of  this  subpart, 
eligible  ELS  cotton  will  be  considered; 

(1)  Consumed  by  the  domestic  user  on 
the  date  the  bale  is  opened  for 
consumption;  and 

(2)  Exported  by  the  exporter  on  the 
date  that  CCC  determines  is  the  date  on 
which  the  cotton  is  shipped  for  export. 

(d)  Payments  under  this  subpart  shall 
he  made  available  upon  application  for 
payment  and  submission  of  supporting 
documentation,  as  required  by  the  CCC- 
issued  provisions  of  the  ELS  Cotton 
Dome.stic  User/Exporter  Agreement. 

PART  1430— DAIRY  PRODUCTS 

9.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  7  U  S.C.  7981  and  7982:  15 
U.S.C.  714b  and  714c. 

10.  Amend  Subpart  A  by  revising  it  to 
read  as  follows: 

Subpart  A— Price  Support  Program  for  Milk 

Sec 

1430  1     Definitions. 

14:10.2     Price  support  levels  and  purchase 
conditions. 

§1430.1     Definitions. 

For  purposes  of  this  subpart,  unless 
the  context  indicates  otherwise,  the 
following  definitions  shall  apply: 

AMS  means  the  Agricultural 
Marketing  Service.  USDA. 

CCC  means  the  Commodity  Credit 
Corporation.  USDA. 

FSA  means  the  Farm  Service  Agency, 
USDA. 

USDA  means  the  United  States 
Department  of  Agriculture. 

§  1 430.2    Price  support  levels  and 
purchase  conditions. 

(a)(1)  The  level  of  price  support 
provided  to  farmers  marketing  milk 
containing  3.67  percent  milkfat  from 
dairy  cows  is  $9.90  per  hundredweight 
for  calendar  year  2002  through  2007. 

(2)  Subject  to  paragraph  (b)  of  this 
section,  price  support  for  milk  will  be 
made  available  through  CCC  purchases 
of  butter,  nonfat  dry  milk,  and  Cheddar 
cheese,  offered  subject  to  the  terms  and 
conditions  of  FSA's  purchase 
announcements. 


(3)  CCC  purchase  prices  for  dairy 
products  will  be  announced  by  a  USDA 
news  release. 

(4)  CCC  may,  by  special 
announcement,  offer  to  purchase  other 
dairv  products  to  support  the  price  of 
milk. 

(5)  Purchase  announcements  setting 
forth  terms  and  conditions  of  purchase 
may  be  obtained  upon  request  from 
CCC. 

(b)(1)  The  block  cheese  purchased 
shall  be  U.S.  Grade  A  or  higher,  except 
that  the  moisture  content  shall  not 
exceed  38.5  percent;  the  barrel  cheese 
shall  be  U.S.  Extra  Grade,  except  that 
the  moisture  content  shall  not  exceed 
36.5  percent. 

(2)  The  nonfat  dry  milk  purchased 
shall  be  U.S.  Extra  Grade,  except  that 
the  moisture  content  shall  not  exceed 
3.5  percent. 

(3)  The  butter  purchased  shall  be  U.S. 
Grade  A  or  higher. 

(c)  The  products  purchased  shcdl  be 
manufactured  in  the  United  States  from 
milk  produced  in  the  United  States  and 
shall  not  have  been  previously  owned 
by  CCC. 

(d)  Purchases  will  be  made  in  carlot 
weights  specified  in  the 
announcements.  Grade  and  weights 
shall  be  evidenced  by  USDA-issued 
inspection  certificates. 

11.  Amend  Subpart  B  by  revising  it  to 
read  as  follows: 

Subpart  B— Milk  Income  Loss  Contract 
Program 

Sec. 

1430.200  Applicability. 

1430.201  Administration. 

1430.202  Definitions. 

1430.203  Eligibility. 

1430.204  Requesting  benefits. 
1430.20.';  Selection  of  starting  month. 

1430.206  Transition  payments. 

1430.207  Dairy  operation  payment  quantify. 

1430.208  Payment  rate  and  dairy  operation 
payment. 

1430.209  Proof  of  marketings. 

1430.210  MILC  agents. 

1430.211  Duration  of  contracts. 

1430.212  Contract  modifications. 

1430.213  Reconstitutions. 

1430.214  Violations. 

1430.215  [Reserved]. 

1430.216  Contracts  not  in  conformity  with 
regulations. 

1430.217  Offsets  and  withholdings. 

1430.218  Assignments. 

1430.219  Appeals. 

1430.220  Misrepresentation  and  scheme  or 
device. 

14;i0.221     Estates,  trusts,  and  minors. 

1430.222  Death,  incompetency,  or 
disappearance. 

1430.223  Maintenance  and  inspection  of 
records. 

1430.224  Refunds;  joint  and  several 
liability. 

1430.225  Violations  of  highly  erodible  land 
and  wetland  conservation  provisions. 
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1430.226    Violations  regarding  controlled 
substances. 

§1430.200    Applicability. 

(a)  This  subpart  governs  the  Milk 
Income  Loss  Contract  Program.  This 
program  provides  financial  assistance  to 
dairy  operations  in  connection  with 
milk  production  that  is  sold  in  the 
commercial  market. 

§1430.201    Administration. 

(a)  This  program  is  administered 
imder  the  general  supervision  of  the 
Executive  Vice  President,  CCC,  or  a 
designee,  and  shall  be  carried  out  by 
Farm  Service  Agency  (FSA)  State  and 
county  committees  and  employees. 

(b)  State  and  county  committees,  and 
their  employees  may  not  waive  or 
modify  any  requirement  of  this  subpart, 
except  as  provided  in  paragraph  (e)  of 
this  section. 

(c)  The  State  committee  shall  take  any 
action  required  when  not  taken  by  the 
county  committee,  require  correction  of 
actions  not  in  compliance,  or  require  the 
withholding  of  any  action  that  is  not  in 
compliance  with  this  subpart. 

(d)  The  Executive  Vice  President, 
CCC,  or  a  designee,  may  determine  any 
question  arising  under  the  program  or 
reverse  or  modify  any  decision  of  the 
State  or  county  committee. 

(e)  The  Deputy  Administrator,  Farm 
Programs,  FSA,  may  waive  or  modify 
program  requirements  where  failure  to 
meet  such  requirements  does  not 
adversely  affect  the  operation  of  the 
Milk  Income  Loss  Contract  Program. 

(f)  A  representative  of  CCC  may 
execute  Milk  Income  Loss  Contracts  and 
related  documents  under  the  terms  and 
conditions  determined  and  announced 
by  CCC.  Any  document  not  under  such 
terms  and  conditions,  including  any 
purported  execution  before  the  date 
authorized  by  CCC,  shall  be  null  and 
void. 

§1430.202    Definitions. 

The  definitions  in  this  section  shall  be 
applicable  for  all  purposes  of 
administering  the  Milk  Income  Loss 
Contract  (MILC)  program  established  by 
this  subpart. 

CCC  means  the  Commodity  Credit 
Corporation  of  the  Department. 

Class  I  Milk  means  milk,  including 
milk  components,  classified  as  Class  I 
milk  under  a  Federal  milk  marketing 
order. 

Contract  application  means  a  Milk 
Income  Loss  Contract  as  executed  on  a 
form  prescribed  by  CCC. 

Contract  application  period  means 
the  date  established  by  the  Deputy 
Administrator  for  producers  to  apply  for 
program  benefits. 


County  committee  means  the  FSA 
county  conunittee. 

County  office  means  the  FSA  office 
responsible  for  administering  FSA 
programs  to  farms  located  in  a  specific 
area  in  a  state. 

Dairy  operation  means  any  person  or 
group  of  persons  who  as  a  single  unit  as 
determined  by  CCC.  produce  and 
market  milk  commercially  produced 
from  cows  and  whose  production 
facilities  are  located  in  the  United 
States. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

Deputy  Administrator  means  the 
Deputy  Administrator  for  Farm 
Programs  (DAFP),  FSA  or  a  designee. 

Eligible  production  means  milk  that 
was  produced  by  cows  in  the  United 
States  and  marketed  commercially 
anytime  during  the  period  of  December 
1,  2001.  through  September  30,  2005,  up 
to  a  maximum  of  2.4  million  pounds  per 
dairy  operation  per  fiscal  year. 

Farm  Service  Agency  or  FSA  means 
the  Farm  Service  Agency  of  the 
Department. 

Federal  Milk  Marketing  Order  means 
an  order  issued  under  section  8c  of  the 
Agricultural  Adjustment  Act  (7  U.S.C. 
608c),  reenacted  with  amendments  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937. 

Fiscal  Year  means  the  year  beginning 
October  1  (except  December  1  for  fiscal 
year  2002)  and  ending  the  following 
September  30  and  such  that,  for 
example,  fiscal  year  2003  will  run  from 
October  1,  2002  through  September  30, 
2003. 

Hundredweight  orcwt.  means  100 
pounds. 

Marketed  commercially  means  sold  to 
the  market  to  which  the  dairy  operation 
normally  delivers  whole  milk  and 
receives  a  monetary  amount. 

MILC  means  the  Milk  Income  Loss 
Contract  program  or  the  form  upon 
which  CCC  and  the  producer  agree  to 
the  terms  of  the  payment  to  be  made 
under  the  MILC  program. 

Milk  handler  means  the  marketing 
agency  to  or  through  which  the 
producer  commercially  markets  whole 
milk. 

Milk  marketing  means  a  marketing  of 
milk  for  which  there  is  a  verifiable  sales 
or  delivery  record  of  milk  marketed  for 
commercial  use. 

Participating  State  means  each  of  the 
50  States  in  the  United  States  of 
America,  including  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico,  or  any  other  State,  territory, 
or  possession  of  the  United  States. 


Payment  pounds  means  the  pounds  of 
milk  production  for  which  an  operation 
is  eligible  to  be  paid  under  this  subpart. 

Producer  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
estate,  trust  association,  cooperative,  or 
other  business  enterprise  or  other  legal 
entity  who  is.  or  whose  members  are.  a 
citizen  of.  or  legal  resident  alien  in  the 
United  States,  and  who  directly  or 
indirectly,  as  determined  by  the 
Secretary,  shares  in  the  risk  of 
producing  milk,  and  makes 
contributions  (including  land,  labor, 
management,  equipment,  or  capital)  to 
the  dairy  farming  operation  of  the 
individual  or  entity  that  are  at  least 
commensurate  with  the  share  of  the 
individual  or  entity  of  the  proceeds  of 
this  operation. 

Transition  period  means  the  period 
from  December  1.  2001.  until  the  time 
the  dair)'  operation  enters  into  MILC 
contract  with  CCC.  provided  that  CCC 
may  set  such  a  deadline  for  the  signing 
of  the  transition  contract  as  it  deems 
appropriate  in  order  to  accomplish  the 
purposes  of  the  contract. 

United  States  means  the  50  States  of 
the  United  States  of  America,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico,  or  any 
other  State,  territory,  or  possession  of 
the  United  States. 

Verifiable  production  records  means 
evidence  that  is  used  to  substantiate  the 
amount  of  production  marketed  and  that 
can  be  verified  by  CCC  through  an 
independent  source. 

§1430.203     Eligibility. 

To  be  eligible  to  receive  payments 
under  this  subpart,  a  dairy  operation 
must: 

(a)  Have  produced  milk  in  the  United 
States  and  commercially  marketed  the 
milk  produced  anytime  during  the 
period  of  December  1.  2001.  through 
September  30,  2005: 

fb)  Enter  into  a  MILC  during  the 
contract  application  period: 

(c)  Agree  to  all  terms  and  conditions 
in  the  MILC  and  those  that  are 
otherwise  contained  in  this  subpart  and 
comply  with  instructions  issued  bv 
CCC; 

(d)  Provide  proof  of  monthly  milk 
production  commercially  marketed  by 
all  persons  in  the  dair\-  operation  during 
the  contract  period,  to  determine  the 
total  pounds  of  milk  that  will  be 
converted  to  hundredweight  (cwt.)  used 
for  payment: 

(e)  Submit  timely  production 
evidence  according  to  §  1430.209: 

(f)  Be  actively  engaged  in  the  business 
of  producing  and  marketing  agricultural 
products  at  the  time  of  signing  the  Milk 
Income  Loss  Contract. 
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(g)  In  administering  this  program,  tlie 
eligibility  determination  of  "dairy- 
operation"  shall  be  made  in  the  same 
manner  as  Dairy  Market  Loss  Assistance 
(DMLA)  contracts  in  that  State.  New 
MILC  operations  must  be  unaffiliated 
with  prior  DMLA  operations. 

§1430.204    Requesting  benefits. 

(a)  A  request  for  benefits  or  contract 
application,  under  this  subpart  must  be 
submitted  on  a  form  as  prescribed  by 
the  Agencv.  Contract  applications  shall 
be  submitted  to  the  FSA  office  serving 
the  countv  where  the  dairy  operation  is 
located.  Contract  applications  must  be 
received  by  FSA  by  the  close  of  business 
on  the  date  established  by  the  Deputy 
Administrator.  Contract  applications 
received  after  such  date  shall  be 
disapproved. 

(b)  The  dairy  operation  requesting 
MILC  benefits  must  certif\'  the  accuracy 
and  truthfulness  of  the  information  in 
their  contract  application.  All 
information  provided  is  subject  to 
verification  by  CCC.  Refusal  to  allow 
CCC  or  any  other  agency  of  the 
Department  to  verifv'  any  information 
provided  will  result  m  disapproval. 

(c)  Contract  applications  will  be 
approved  bv  execution  by  FSA  and 
producer  of  a  MILC  All  persons  who 
share  in  the  risk,  of  a  dairy  operation's 
total  production  must  sign  and  certif>' 
the  contract  application. 

§  1430.205    Selection  of  starting  month. 

(a)  Except  as  provided  in  *j  14:10.206 
and  beginning  with  the  2003  Fiscal 
Year,  a  dairy  operation  that  enters  mto 

a  MILC.  and  does  not  want  its  payments 
to  begin  with  the  first  month  of  the 
fiscal  year,  must  designate  the  starting 
month  that  it  desires  CCC'  to  begin 
making  payments  to  them.  The  starting 
month  must  be  selected  on  or  before  the 
15th  of  the  month  before  the  month  for 
which  payment  is  sought.  A  dairy 
operation  cannot  select  a  month  for 
payment  which: 

(1)  Has  already  begun: 

(2)  Has  already  passed:  or 

(3)  During  which  no  milk  was 
produced  by  the  dairy  operation. 

(b)  Dairy  operations  may  change  the 
starting  month  on  or  before  the  first  day 
of  15th  of  the  month  before  the  month 
previously  selected.  Otherwise,  the 
starting  month  cannot  be  changed  until 
the  next  Fiscal  Year  If  the  selected 
starting  month  is  never  modified,  it  will 
remain  the  same  throughout  the 
duration  of  the  contract. 

(c)  MILC  payments  will  be  made 
consecutively  to  the  dairy  operation  <m 
a  monthly  basis  after  the  starting  month 
has  been  designated  until  the  earlier  of 
the  following: 


(1)  The  maximum  payment  quantity  is 
reached  as  determined  in  accordance 
with  §1430.207;  or 

(2)  The  end  of  the  applicable  Fiscal 
Year. 

(d)(1)  Dairy  operations  that  do  not 
designate  the  month  to  begin  receiving 
payments  from  CCC  will  be  issued 
consecutive  payments  on  a  monthly 
basis,  on  marketed  milk  production 
beginning  in  the  first  month  of  the  fiscal 
year,  unless  FSA  is  otherwise  notified 
that  selection  will  be  made  at  a  later 
date. 

(2)  Dairv  operations  that  desire 
payments  to  begin  with  the  first  month 
of  the  fiscal  year  will  receive  payments 
made  by  CCC  consecutively  on  a 
monthly  basis  until  the  earlier  of  the 
following: 

(i)  The  maximum  payment  quantity  is 
reached  as  determined  in  accordance 
with  4}  1430.207:  or 

(ii)  The  end  of  the  applicable  fiscal 
year. 

(e)  All  producers  involved  in  the 
dairy  operation  must  agree  to  the  month 
designated.  The  dairy  operation 
assumes  the  risk  of  not  reaching  the 
maximum  payment  quantity  based  on 
the  month  selected  by  the  dairy 
operation.  Payments  will  not  be  issued 
for  past  months  for  the  sole  purpose  of 
reaching  the  maximum  payment 
quantity. 

§1430.206    Transition  payments. 

(a)  MILC  program  participants  shall 
receive  a  payment  calculated  under 

§  1430.208  un  the  quantity  of  eligible 
production  marketed  by  the  dairy 
operation  during  the  period  beginning 
December  1,  2001,  and  ending  on  the 
last  day  of  the  month  preceding  the 
month  the  operation's  MILC  is  executed. 

(b)  Transition  payments  are  subject  to 
the  following: 

(1)  The  maximum  payment  quantity 
on  eligible  production,  as  described  in 
§  1430.207: 

(2)  Consecutive  monthly  payments 
beginning  on  December  1,  2001.  and  if 
applicable  the  beginning  of  the  fiscal 
year  thereafter,  until  the  earlier  of  the 
following  is  reached  for  a  particular 
fiscal  year: 

(i)  The  maximum  applicable  payment 
quantity  is  reached  as  determined  in 
accordance  with  §  1430.207:  or 

(ii)  The  end  of  the  applicable  fiscal 
year 

(c)  With  respect  to  the  2002  Fiscal 
Year,  the  dairy  operation  may  elect  to 
forgo  their  transition  payment  and 
choose  to  begin  receiving  payments  in 
September.  2002  in  accordance  with 

§  1430.205. 

(d)  Notwithstanding  any  other 
provisions  in  this  subpart,  dairy 


operations  that  go  out  of  business  after 
December  1,  2001,  may  enter  into  a 
MILC  with  CCC  for  a  transition  payment 
on  the  quantity  of  eligible  production 
marketed  by  the  dairy  operation  during 
the  transition  period  while  the  dairy 
operation  was  in  business. 

§  1 430.207    Dairy  operation  payment 
quantity. 

(a)  The  applicant's  payment  quantity 
of  milk  will  be  determined  by  CCC, 
based  on  the  quantity  of  milk  that  was 
produced  and  commercially  marketed 
by  each  dairy  operation  per  fiscal  year. 

(b)  The  maximum  quantity  of  eligible 
production  for  which  dairy  operations 
are  eligible  for  payment  per  any  fiscal 
year,  including  any  in  the  transition 
year,  under  this  subpart  shall  be  2.4 
million  pounds  (24,000  cwt.)  per 
separate  and  distinct  operation.  In 
accordance  with  these  regulations,  the 
Deputy  Administrator  shall  determine 
what  is  a  separate  and  distinct  operation 
and  that  decision  shall  be  final. 

§  1 430.208    Payment  rate  and  dairy 
operation  payment. 

(a)  Payments  under  this  subpart  may 
be  made  to  dairy  operations  when  the 
Boston  Class  I  milk  price  under  the 
applicable  Federal  milk  marketing  order 
is  below  $16.94  per  cwt.  No  payments 
will  be  made  to  dairy  operations  for 
marketings  during  the  months  that  the 
Boston  Class  I  milk  price  under  the 
applicable  milk  marketing  order  exceeds 
S16.94. 

(b)  A  per-hundredweight  payment 
rate  will  be  determined  for  the 
applicable  month  bv: 

(1)  Subtracting  ft-om  S16.94  the  Class 
I  milk  price  per  cwt  in  Boston;  and 

(2)  Multiplying  the  difference,  if 
positive,  by  45  percent. 

(c)  Each  eligible  dairy  operation 
payment  will  be  calculated,  as 
determined  by  the  Secretary,  by: 

( 1 )  Converting  whole  pounds  of  milk 
to  hundredweight;  and 

(2)  Multiplying  the  payment  rate 
determined  in  paragraph  (b)  of  this 
section  by  the  quantity  of  eligible 
production  marketed  by  the  operation 
during  the  applicable  month  as 
determined  according  to  §  1430.205  and 
other  provisions  of  these  regulations. 

(d)  Payments  under  this  subpart  may 
be  made  to  a  dairy  operation  only  up  to 
the  first  2.4  million  pounds  of  eligible 
milk  production  per  applicable  fiscal 
year,  including  any  year  in  the 
transition  period. 

(e)  Dairy  operations  receiving  benefits 
under  this  subpart,  will  receive 
payments  on  a  monthly  basis  according 
to  the  MILC,  to  the  extent  practicable, 
not  later  than  60  days  after  the 
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production  evidence  and  all  supporting 
documents  for  the  applicable  month  are 
received  by  CCC.  Payments  issued  by 
CCC  later  than  60  days  after  all 
production  evidence  and  supporting 
documentation  are  received  by  CCC  will 
be  subject  to  prompt  payment  interest  as 
allowed  by  law. 

§  1 430.209    Proof  of  marketings. 

(a)  A  dairy  operation  entering  into  an 
MILC  must,  based  on  instructions 
issued  by  the  Deputy  Administrator, 
provide  adequate  proof  of  the  dairy 
operation's  eligible  production  during 
the  months  of  each  fiscal  year 
designated  in  the  MILC.  The  dairy 
operation  must  also  provide  proof  that 
the  eligible  production  was 
commercially  marketed  during  the 
months  beginning  December  1,  2001, 
and  ending  September  30,  2005. 
Evidence  of  milk  production  claimed  for 
payment  shall  be  provided  to  CCC  with 
supporting  documentation  under 
paragraph  (b)  of  this  section.  All 
information  provided  is  subject  to 
verification,  spot  check,  and  audit  by 
FSA.  Further  verification  information 
may  be  obtained  from  the  dairy 
operation's  milk  handler  or  marketing 
cooperative  if  deemed  necessary  by  CCC 
to  verify  provided  information.  Refusal 
to  allow  FSA  or  any  other  agency  of  the 
Department  of  Agriculture  to  verify  emy 
information  provided  will  result  in  a 
determination  of  ineligibility  for 
benefits  under  this  subpart. 

(b)  Eligible  dairy  operations  marketing 
milk  during  the  period  specified  in  the 
MILC  shall  provide  any  available 
supporting  documents  from  all 
producers  in  the  dairy  operation  to 
assist  CCC  in  verifying  that  the  dairy 
operation  produced  and  marketed  milk 
commercially  from  the  designated 
starting  month  and  thereafter.  Examples 
of  supporting  documentation  include, 
but  are  not  limited  to:  milk  marketing 
payment  stubs,  tank  records,  milk 
handler  records,  daily  milk  marketings, 
copies  of  any  payments  received  as 
compensation  from  other  sources,  or 
any  other  documents  available  to 
confirm  the  production  and  production 
history  of  the  dairy  operation.  Producers 
may  also  be  required  to  allow  CCC  to 
examine  the  herd  of  cattle  as  production 
evidence.  If  supporting  documentation 
requested  is  not  presented  to  CCC  or 
FSA,  the  request  for  MILC  benefits  will 
be  disapproved. 

§1430.210    MILC  agents. 

(a)  MILC  benefits  may  be  disbursed  by 
a  dairy  marketing  cooperative  that 
serves  special  groups  or  communities, 
such  as  an  Amish  or  Mennonite 
commimity.  Producers  in  such  groups 


in  a  dairy  operation  may  authorize  an 
agent  of  a  dairy  cooperative  or  milk 
handler  affiliated  with  such  cooperative 
to  obtain  and  disburse  MILC  benefits  to 
the  dairy  operation. 

(b)  The  authorized  MILC  agent  must 
on  behalf  of  the  dairy  operation  do  the 
following: 

(1)  Obtain  an  acceptable  power  of 
attorney  or  acceptable  equivalent  for  the 
producers  of  the  dairy  operation  that 
authorizes  the  agent  to  enter  into  an 
MILC  contract; 

(2)  Enter  into  a  written  agreement 
with  CCC  for  approval  to  act  as  a  MILC 
agent  on  a  form  prescribed  by  CCC; 

(3)  Provide  the  dairy  operation's 
monthly  production  evidence  to  the 
appropriate  FSA  office; 

(4)  Disburse  payment  to  the  dairy 
operation  in  the  producer's  monthly 
milk  check  or  in  an  otherwise  approved 
manner. 

§  1 430.21 1     Duration  of  contracts. 

(a)  Except  as  provided  in  §§  1430.205 
and  1430.206,  or  elsewhere  in  this 
subpart,  contracts  under  this  subpart 
entered  into  by  producers  in  a  dairy 
operation  shall  cover  eligible 
production  marketed  by  the  producers 
in  the  dairy  operatioTi  during  the  period 
beginning  with  the  first  day  of  the 
month  the  producers  in  the  dairy 
operation  enter  into  contract  and  ending 
on  September  30,  2005. 

(b)  If  a  dairy  goes  out  of  business 
during  the  contract  period,  the  MILC 
will  be  terminated  immediately,  except 
as  applicable  to  earned  payments. 

§  1 430.21 2    Contract  modifications. 

(a)  Producers  in  a  dairy  operation 
must  notify  FSA  immediately  of  any 
changes  that  may  affect  their  MILC. 
Changes  include,  but  are  not  limited  to 
changes  to  the  starting  month  to  receive 
payment  for  the  next  fiscal  year,  death 
of  producer  on  the  contract,  new 
member  joining  the  operation,  member 
exiting  the  operation,  transfer  of  shares 
by  sale  or  other  transfer  action,  or  farm 
reconstitutions  undertaken  in 
accordance  with  §  1430.213. 

(b)  CCC  may  modify  an  MILC  if  such 
modifications  are  desirable  to  carry  out 
purposes  of  the  program  or  to  facilitate 
the  program's  administration. 

§  1 430.21 3    Reconstitutions. 

(a)  A  dairy  operation  receiving  MILC 
benefits  may  reorganize  or  restructure 
such  that  the  constitution  or  makeup  of 
their  operation  is  reconstituted  in 
another  organizational  framework. 
However,  any  operation  that  changes 
after  December  1,  2001,  is  subject  to  a 
review  by  FSA  to  determine  if  the 
operation  was  reorganized  for  the  sole 
purpose  of  receiving  multiple  payments. 


(b)  A  dairy  operation  that  FSA 
determines  has  reorganized  solely  to 
receive  additional  MILC  payments  will 
be  in  violation  of  its  contract  and  dealt 
in  accordance  with  §1430.214. 

(c)  If  during  the  co'ntract  period  a 
change  in  the  dairy'  operation  occurs, 
the  modification  to  the  MILC  will  not 
take  effect  until  the  first  day  of  the  fiscal 
year  following  the  month  FSA  received 
notification  of  the  changes.  Changes 
include  but  are  not  limited  to  any 
producer  affiliated  with  a  dairy 
operation  that  has  an  approved  MILC 
with  CCC  forming  a  new  dairy  operation 
that  is  not  formed  solely  to  receive 
additional  MILC  payments. 

(d)  Changes  resulting  in  the  following 
will  take  effect  immediately  upon 
notification  to  CCC,  in  accordance  with 
§1430.212: 

(1)  Increases  or  reductions  of 
shareholders  or  producers  and  their 
corresponding  share  amounts  in  the 
dairy  operation;  or 

(2)  Purchases  of  a  new  dairy  operation 
bv  a  producer  or  producers  not  affiliated 
with  an  existing  dairy  operation  that  has 
an  approved  MILC  with  CCC 

§1430.214    Violations. 

(a)  If  producers  in  a  dairy-  operation 
violates  the  MILC  or  the  requirements  of 
this  subpart,  CCC  may: 

(1)  Terminate  the  MILC  for  the 
remainder  of  the  fiscal  year  in  which  the 
violation  occurs,  and  allow  the  producer 
to  retain  any  payments  received  under 
the  contract;  or 

(2)  Allow  the  MILC  to  remain  in  effect 
and  require  the  producer  to  repay  a 
portion  of  the  payments  received 
commensurate  with  the  violation's 
severity,  as  CCC  determines. 

(3)  If  the  MILC  is  terminated  under 
this  section,  the  participant  shall  forfeit 
all  rights  to  further  MILC  benefits  and 
shall  refund  all  or  part  of  the  payments 
received  as  CCC  determines  appropriate. 

(4)  A  producer  or  operation  with  a 
violation,  as  determined  by  CCC,  shall 
refund  all  MILC  funds  disbursed  under 
of  this  part.  The  remedies  provided  in 
this  subpart  shall  be  in  addition  to  other 
civil,  criminal,  or  administrative 
remedies  which  may  apply. 

(b)  A  MILC  is  violated  by  the 
following  actions: 

(1)  Failure  to  comply  with  the  terms 
and  conditions  of  the  MILC  and 
addendum; 

(2)  Reconstitutions  of  the  dairy 
operation  for  the  sole  purpose  of 
receiving  multiple  program  benefits; 

(3)  Failure  to  comply  with  highly 
erodible  land  conservation  and  wetland 
provisions  of  this  7  CFR  part  12  or  their 
successor  regulations; 

(4)  Failure  to  meet  the  definition  of  a 
dairy  operation  according  to  §  1430.202; 
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(5)  Anv  action  that  tends  to  defoat  the 
purpose  of  the  program,  as  C.C.C, 
determines 

(c)  The  Deputv  Administrator  for 
Farm  Programs  (DAFP)  of  the  Farm 
Service  Agency  may  terminate  anv 
MILC  by  mutual  agreement  upon 
request  of  the  participant  if  DAFP 
determines  that  termination  is  in  the 
best  interest  of  the  public. 

(d)  The  DAFP  may  determine  that 
failure  of  the  dairy  operation  to  perform 
the  MILC  does  not  warrant  termination 
and  mav  require  the  participant  to 
refund  part  of  the  payments  received  or 
accept  adjustments  in  the  payment  as 
the  DAFP  determines  to  be  appropriate. 

§1430.215    [Reserved]. 

§  1430.216    Contracts  not  in  conformity 
with  regulations. 

If  it  is  discovered  that  an  MILC 
contract  does  not  comply  with  this 
subpart  as  the  result  of  a 
misunderstanding  by  someone  who  has 
signed  the  contract,  the  contract  may  be 
modified  by  mutual  agreement.  If  the 
parties  to  the  MILC  cannot  reach 
agreement  for  such  modification,  it  shall 
be  terminated  and  all  payments  paid  or 
payable  under  the  contract  shall  be 
forfeited  or  refunded  to  CCC.  except  as 
mav  otherwise  be  allowed  under 
§1430.214. 

§  1430.217    Offsets  and  withholdings. 

CCC  may  offset  or  withhold  any 
amount  due  CCC  under  this  subpart 
under  the  provisions  of  part  140,3  of  this 
chapter  or  any  successor  regulations. 

§1430.218    Assignments. 

Any  producer  may  assign  a  payment 
to  be  made  under  this  part  in 
accordance  with  part  1404  of  this 
chapter  or  successor  regulations  as 
designated  by  the  Department. 

§1430.219    Appeals. 

Any  producer  who  is  dissatisfied  with 
a  determination  made  pursuant  to  this 
subpart  mav  request  reconsideration  or 
appeal  of  such  determination  under  part 
11  or  780  of  this  title 

§  1430.220    Misrepresentation  and  scheme 
or  device. 

(a)  A  dairy  operation  shall  be 
ineligible  for  the  MILC  program  if  PSA 
determines  that  it  knowingly: 

(1)  Adopted  a  scheme  or  device  that 
tends  to  defeat  the  purpose  of  this 
program: 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting  a 
determination  under  this  program.  CCC 
will  take  steps  deemed  necessary  to 
protect  the  interests  of  the  government. 


(b)  Anv  funds  disbursed  to  a  producer 
or  operation  engaged  in  a 
misrepresentation,  scheme,  or  device, 
shall  be  refunded  to  CCC,  The  remedies 
provided  in  this  subpart  shall  be  in 
addition  to  other  civil,  criminal,  or 
administrative  remedies  which  may 
apply 

§  1 430.221     Estates,  trusts,  and  minors. 

(a)  Program  de)cuments  executed  by 
producers  legally  authorized  to 
represent  estates  or  trusts  will  be 
accepted  only  if  such  producers  furnish 
evidence  of  the  authority  to  execute 
sue  h  documents. 

(b)  A  minor  who  is  otherwise  eligible 
for  assistance  under  this  part  must  also: 

(1)  Kstablish  that  the  right  of  majority 
has  been  conferred  on  the  minor  by 
court  proceedings  or  by  statute: 

(2)  Show  that  a  guardian  has  been 
appointed  to  manage  the  minor's 
property  and  the  applicable  program 
documents  are  executed  bv  the 
guardian;  or 

(3)  Furnish  a  bond  under  which  the 
surety  guarantees  any  loss  incurred  for 
which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 

§  1 430.222     Death,  incompetency,  or 
disappearance. 

In  the  case  of  death,  incompetency, 
disappearance  or  dissolution  of  a 
producer  that  is  eligible  to  receive 
benefits  under  this  part,  such  persons  as 
are  specified  in  part  707  of  this  title  may 
receive  such  benefits,  as  determined 
appropriate  by  FSA 

§  1 430.223    Maintenance  and  inspection  of 
records. 

(a)  Producers  approved  for  benefits 
under  this  program  must  maintain 
accurate  records  and  accounts  that  will 
document  that  they  meet  all  eligibility 
requirements  specified  herein,  as  may 
be  requested  by  CCC  or  FSA.  Such 
records  and  accounts  must  be  retained 
for  3  years  after  the  date  of  payment  to 
the  dair\'  operation  under  this  program. 
Destruction  of  the  records  3  years  after 
the  date  of  payment  shall  be  the  risk  of 
the  party  undertaking  the  destruction. 

(b)  At  all  times  during  regular 
business  hours,  authorized 
representatives  of  CCC,  the  Department, 
or  the  Comptroller  General  of  the  United 
States  shall  have  access  to  the  premises 
of  the  dairy  operation  in  order  to  inspect 
the  herd  of  cattle,  examine,  and  make 
copies  of  the  books,  records,  and 
accounts,  and  other  written  data  as 
specified  in  paragraph  (a)  of  this 
section. 

(c)  Any  funds  disbursed  pursuant  to 
this  part  to  any  producers  or  operation 
who  does  not  comply  with  the 


provisions  of  paragraphs  (a)  or  (b)  of  this 
section,  or  who  otherwise  receives  a 
payment  for  which  they  are  not  eligible, 
shall  be  refunded  with  interest. 

§  1430.224     Refunds;  joint  and  several 
liability. 

(a)  In  the  event  of  an  error  on  a  MILC 
application,  a  failure  to  comply  with 
anv  term,  requirement,  or  condition  for 
payment  arising  under  the  MILC 
application,  or  this  subpart,  all 
improper  payments  shall  be  refunded  to 
CCC  together  with  interest  from  the  date 
payment  was  received  through  the  date 
the  refund  is  received  by  CCC. 

(b)  All  producers  signing  a  dairy 
operation's  application  for  payment  as 
having  an  interest  in  the  operation  shall 
be  jointly  and  severally  liable  for  any 
refund,  including  related  charges,  that  is 
determined  to  be  due  for  any  reason 
under  the  terms  and  conditions  of  the 
contract  application  and  addendum  or 
this  part  for  such  operation. 

§  1 430.225    Violations  of  highly  erodible 
land  and  wetland  conservation  provisions. 

The  provisions  of  part  12  of  this  title 
apply  to  this  part. 

§  1 430.226    Violations  regarding  controlled 
substances. 

The  provisions  of  §718,11  of  this  title 
apply  to  this  part. 

PART  1434— NONRECOURSE 
MARKETING  ASSISTANCE  LOAN  AND 
LOAN  DEFICIENCY  PAYMENTS  FOR 
HONEY 

18.-19.  The  authority  citation  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  7931. 

20.  Revise  §  1434.1  to  read  as  follows: 

§1434.1     Applicability. 

This  part  provides  the  terms  and 
conditions  of  Commodity  Credit 
Corporation  (CCC)  nonrecourse 
marketing  assistance  loans  or  loan 
deficiency  payments  for  honey. 
Marketing  loan  gains  and  loan 
deficiency  payments  shall  be  limited 
per  person  in  the  amounts  set  out  in 
part  1400  of  this  chapter. 

21.  Amend  §  1434.6  by  redesignating 
paragraphs  fb),  (c)  and  (d)  as  paragraphs 
(c),  (d)  and  (e),  respectively,  and  adding 
a  new  paragraph  (b)  to  read  as  follows: 

§  1 434.6    Beneficial  Interest. 

***** 

(b)  For  the  2002  crop  of  honey,  in  the 
case  of  producers  that  would  be  eligible 
for  a  loan  deficiency  payment  under  this 
section  except  for  the  fact  that  the 
producers  lost  beneficial  interest  in  the 
crop  before  October  18,  2002,  the 
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producers  shall  be  eligible  for  a  loan 
deficiency  payment  as  of  the  date 
producers  marketed  or  otherwise  lost 
beneficial  interest  in  the  honey,  as 
determined  by  the  Secretary. 
***** 

22.  Amend  §  1434.10  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 434.1 0    Application,  availability, 
disbursement,  and  maturity. 

(a)  A  producer  must,  unless  otherwise 
authorized  by  CCC,  request  loans  and 
loan  deficiency  payments  at  the 
appropriate  FSA  county  office 
responsible  for  administering  the 
program  as  provided  under  part  718  of 
this  title.  To  receive  loans  and  loan 
deficiency  payments  for  honey,  a 
producer  shall  execute  a  note  and 
security  agreement  or  loan  deficiency 
payment  application  on  or  before  March 


31  of  the  year  following  the  year  in 
which  the  honey  was  extracted. 

***** 

23.  Amend  §  1434.18  by  revising  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§1434.18    Loan  Repayments. 

(a)  A  honey  producer  may  repay  a 
nonrecourse  marketing  assistance  loan 
at  a  rate  that  is  the  lesser  of: 

***** 

24.  Amend  §  1434.21  by  revising 
paragraphs  (a),  (bK3)  and  (f)(1)  to  read 
as  follows: 

§  1434.21     Loan  deficiency  payments. 

(a)  Loan  deficiency  payments  shall  be 
available  for  2002-2007  crop  honey 

(b)  *   *   * 

(3)  Submitted  a  request  for  a  honey 
Loan  deficiency  payment  on  the  form  as 
CCC  prescribes. 


(f)  *   *   * 

(1)  The  producer  will  provide  correct, 
accurate,  and  truthful  certifications  and 
representations  of  the  loan  quantity  and 
all  other  matters  of  fact  and  interest 
when  submitting  a  request  for  a  honey 
loan  deficiency  payment:  and 


§1434.23    [Amended] 

25.  Amend  §  1434.23  by  removing 
paragraph  (c). 

Signed  in  Washington.  DC;,  nn  Odober  11, 
2002. 
Teresa  C.  Lasseter, 

Acting  Executive  Vice  President.  Commodity 

Credit  Corporation. 

(PR  Doc.  02-26524  Filed  10-15-02;  12:32 

pm] 
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DEPARTMEFfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 
[Docket  No.  FR-4670-F-02] 
RIN  2577-AC28 

Section  8  Homeownership  Program: 
Downpayment  Assistance  Grants  and 
Streamlining  Amendments 

agency:  office  of  Assistant  Secretary  for 
Public  and  Indian  Housing.  HUD. 
action:  Final  rule. 


summary:  This  final  rule  implements 
section  301  of  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2000.  which  amends 
the  "homeownership  option"  under  the 
Housing  Choice  Voucher  Program. 
Under  section  301,  a  Public  Housing 
Agency  (PHA)  may,  in  lieu  of  paying  a 
monthly  homeownership  assistance 
payment  on  behalf  of  a  family,  provide 
homeownership  assistance  for  the 
family  in  the  form  of  a  single  grant  to 
be  used  toward  the  downpayment 
required  in  connection  with  the 
purchase  of  the  home.  Implementation 
of  these  downpayment  assistance  grants 
is  anticipated  for  Federal  Fiscal  Year 
2003.  In  addition  to  implementation  of 
section  301,  this  final  rule  also  clarifies 
and  streamlines  several  regulatorv- 
requirements  applicable  to  both 
downpavment  grants  and  monthly 
homeownership  assistance  payments 
provided  under  the  homeownership 
option.  This  final  rule  follows 
publication  of  a  lune  13.  2001,  proposed 
rule,  and  takes  into  consideration  the 
public  comments  received  on  the 
proposed  rule. 

DATES:  Effective  Date:  November  18. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  I.  Benoit,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development.  Room  4210. 
451  Seventh  Street,  SW,  Washington. 
DC  20410;  telephone  (202)  708-0477. 
(This  is  not  a  toll-free  number.)  Hearing- 
or  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background— HUD'S  lune  13.  2001. 
Proposed  Rule 

On  lune  13,  2001  (66  FR  32198),  HUD 
published  a  proposed  rule  for  public 
comment  to  implement  section  301  of 
the  American  Homeownership  and 
Economic  Opportunity  Act  of  2000 
(Pub.L.  106-569,  114  Stat.  2944.  2952. 
approved  December  27,  2000)  (AHEOA). 


Section  301  amends  the 
"homeownership  option"  authorized 
under  section  8(v)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f(y)) 
(1937  Act).  Under  the  section  8(y) 
homeownership  option,  a  public 
housing  agency  (PHA)  may  choose  to 
provide  monthly  tenant-based 
assistance  to  an  eligible  family  that 
purchases  a  dwelling  unit  that  will  be 
occupied  by  the  family.  Section  301 
amends  section  8(y)  to  authorize  an 
alternative  form  of  assistance  under  the 
homeownership  option — assistance  in 
the  form  of  a  single  downpayment 
assistance  grant.  Under  section  301,  a 
PHA  may,  in  lieu  of  paying  a  monthly 
homeownership  assistance  payment  on 
behalf  of  a  family,  provide 
homeownership  assistance  for  the 
family  in  the  form  of  a  single  grant  to 
be  used  toward  the  downpayment 
required  in  connection  with  the 
purchase  of  the  home.  Implementation 
of  these  downpayment  assistance  grants 
is  anticipated  for  Federal  Fiscal  Year 
2003. 

In  addition  to  implementation  of 
downpayment  assistance  grants,  HUD 
also  proposed  to  clarify  and  streamline 
several  regulatory  requirements 
applicable  to  both  downpayment  grants 
and  monthly  homeownership  assistance 
payments  provided  under  the 
homeownership  option.  Specifically. 
HUD  proposed  to: 

(1)  Provide  PHAs  with  the  flexibility 
to  establish  a  higher  minimum  income 
standard  than  the  uniform  national 
requirement  described  in  the  current 
regulations; 

(2)  Explicitly  reference  the  eligibility 
of  manufactured  homes  for  purchase 
under  the  homeownership  option;  and 

(3)  Remove  the  requirements 
providing  for  the  recapture  of 
homeownership  assistance  upon  the 
sale  or  refinancing  of  the  home. 

In  addition  to  these  three  changes. 
HUD  also  announced  that  it  was 
considering  the  feasibility  of  permitting 
the  purchase  of  new  homes  not  yet 
under  construction  under  the 
homeownership  option.  The  preamble 
to  the  lune  13.  2001,  proposed  rule 
provides  additional  details  regarding  the 
proposed  changes  to  HUD's 
homeownership  option  regulations. 

II.  Significant  Changes  to  June  13,  2001. 
Proposed  Rule 

This  final  rule  follows  publication  of 
the  lune  13,  2001,  proposed  rule,  and 
takes  into  consideration  the  public 
comments  received  on  the  proposed 
rule.  The  most  significant  differences 
between  this  final  rule  and  the  June  13, 
2001,  proposed  rule  are  as  follows: 


A.  Changes  to  Implementation  of 
Downpayment  Assistance  Grants 

1.  Payment  of  reasonable  and 
customary  closing  costs  with 
downpayment  grant.  This  final  rule 
authorizes  the  use  of  a  downpayment 
grant  for  the  payment  of  reasonable  and 
customary  closing  costs.  If  the  PHA 
permits  the  downpayment  grant  to  be 
applied  to  closing  costs,  the  PHA  must 
define  what  fees  and  charges  constitute 
reasonable  and  customary  closing  costs 
by  providing  such  a  definition  in  its 
administrative  plan.  However,  if  the 
purchase  of  a  home  is  financed  with 
FHA  mortgage  insurance,  such 
financing  is  subject  to  FHA  mortgage 
insurance  requirements,  including  any 
requirements  concerning  closing  costs 
(see  §982. 632(b)  of  the  homeownership 
option  regulations  regarding  the 
applicability  of  FHA  requirements  to 
voucher  homeownership  assistance  and 
24  CFR  203.27  regarding  allowable  fees, 
charges  and  discounts  for  FHA-insured 
mortgages). 

2.  Limitation  on  eligibility  to  current 
voucher  families.  This  final  rule 
continues  to  limit  eligibility  for 
downpayment  assistance  grants  to 
current  voucher  families.  The  final  rule, 
however,  no  longer  requires  that  a 
feunily  must  have  been  receiving  tenant- 
based  voucher  rental  assistance  for  a 
specific  time  period  in  order  to  qualify 
for  a  downpayment  grant.  The  proposed 
rule  would  have  mandated  a  one-year 
period  of  prior  voucher  rental 
assistance. 

3.  Administrative  fee.  This  final  rule 
announces  that  the  single,  one-time 
administrative  fee  for  a  downpayment 
assistance  grant  will  initially  be  set  at  an 
amount  equal  to  six  months  of  the 
PHAs  on-going  regular  administrative 
fee  under  the  voucher  program. 

4.  Return  to  tenant-based  assistance. 
The  final  rule  permits  a  family  to  apply 
for  and  receive  tenant-based  rental 
assistance  after  receiving  a 
downpayment  grant,  in  accordance  with 
program  requirements  and  PHA 
policies.  However,  the  PHA  may  not 
commence  tenant-based  rental 
assistance  for  occupancy  of  the  new  unit 
so  long  as  any  family  member  owns  any 
title  or  other  interest  in  the  home 
purchased  with  homeownership 
assistance.  Further.  18  months  must 
have  passed  since  the  family's  receipt  of 
the  downpayment  assistance  grant. 

5.  Implementation  of  downpayment 
assistance  grants.  This  final  rule 
clarifies  that  a  PHA  may  not  offer 
downpayment  assistance  grants  until 
HUD  publishes  a  notice  in  the  Federal 
Register  announcing  that  appropriated 
funds  are  available  for  this  use. 
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B.  Other  Changes  to  Homeownership 
Option 

1.  Family  choice  of  housing.  This  final 
rule  makes  a  non-substantive 
clarification  to  §  9B2.601(d)  of  the 
Housing  Choice  Voucher  Program 
regulations  concerning  a  family's  ability 
to  choose  among  the  special  housing 
types  permitted  under  the  program 
(including  the  homeownership  option). 
The  current  wording  of  the  provision 
refers  to  a  family's  choice  to  "rent" 
housing,  which  may  lead  to  the 
incorrect  conclusion  that  the  provisions 
concerning  family  choice  do  not  apply 
to  home  purchases  under  the 
homeownership  option.  Accordingly, 
the  final  rule  replaces  the  word  "rent" 
in  this  section  with  the  more  inclusive 
word  "use."  This  change  does  not  alter 
any  existing  regulatory  requirements, 
but  merely  clarifies  that  a  family's 
ability  to  choose  among  the  various 
forms  of  assistance  offered  under  the 
voucher  program  also  includes  voucher 
homeownership  assistance. 

2.  Future  receipt  of  homeownership 
assistance.  This  final  rule  provides  that 
only  adult  family  members  are  subject 
to  the  restrictions  on  the  futiu-e  receipt 
of  homeownership  assistance. 
Specifically,  a  family  that  includes  an 
individual  who  was  an  adult  member  of 
a  family  that  previously  received  either 
of  the  two  forms  of  homeownership 
assistance  may  not  receive  the  other 
form  of  homeownership  assistance  from 
any  PHA.  Further,  a  PHA  may  not 
provide  homeownership  assistance  for  a 
family  if  any  member  was  an  adult 
member  of  a  family  at  the  time  such 
family  received  assistance  under  the 
homeownership  option  and  defaulted 
on  the  mortgage  seciiring  purchase  of 
the  home. 

3.  Clarification  of  reasonable 
accommodation  requirement. 
Consistent  with  previous  HUD 
guidance,  this  final  rule  clarifies  that  it 
is  the  sole  responsibility  of  the  PHA  to 
determine  whether  it  is  reasonable  to 
implement  a  homeownership  program 
as  a  reasonable  accommodation.  The 
PHA  will  determine  what  is  reasonable 
based  on  the  specific  circumstances  and 
individual  needs  of  the  person  with  a 
disability.  The  PHA  may  determine  that 
it  is  not  reasonable  to  provide 
homeownership  assistance  as  a 
reasonable  acconunodation  in  cases 
where  the  PHA  has  otherwise  opted  not 
to  implement  a  homeownership 
program. 

4.  Removal  of  recapture  provisions. 
This  final  rule  adopts  the  proposal  to 
remove  the  recaptiu*  provisions 
contained  in  the  June  13,  2001, 
proposed  rule.  In  addition,  this  final 


rule  provides  that  a  PHA  shall  not 
impose  or  enforce  any  requirement  for 
the  recajjture  of  voucher 
homeownership  assistance  on  the  sale 
or  refinancing  of  a  home  purchased  with 
assistance  under  the  homeownership 
option.  This  change  will  ensure  that 
families  who  purchased  their  homes 
prior  to  issuance  of  this  final  rule  also 
receive  the  benefit  provided  by  removal 
of  the  onerous  recapture  requirements. 

5.  Inclusion  of  welfare  assistance  in 
determining  whether  elderly  and 
disabled  families  meet  the  minimum 
income  requirement.  This  final  rule 
clarifies  that,  in  determining  whether  an 
elderly  or  disabled  family  meets  the 
minimum  income  requirement,  welfare 
assistance  shall  be  included  only  for 
those  adult  elderly  or  disabled  family 
members  who  will  own  the  home. 

6.  Revised  minimum  income  standard 
for  disabled  families.  This  final  rule 
adopts  the  revisions  to  the  minimum 
income  requirements  contained  in  the 
Jime  13,  2001,  proposed  rule. 
Specifically,  the  final  rule  permits  a 
PHA  to  establish  a  higher  minimum 
income  standard  than  the  uniform 
national  standard  described  in  the 
homeownership  option  regulations. 
However,  the  final  rule  establishes  a 
separate  national  standard  for  disabled 
families.  This  minimum  income 
standard  for  such  families  will  be  equal 
to  the  monthly  Federal  Supplemental 
Security  Income  (SSI)  benefit  for  an 
individual  living  alone  (or  paying  his  or 
her  share  of  food  and  housing  costs) 
multiplied  by  twelve. 

PHAs  will  have  the  flexibility  to 
establish  a  higher  income  standard  for 
either  or  both  types  of  families  (disabled 
and  non-disabled).  However,  as 
described  in  the  proposed  rule,  a  family 
that  meets  the  applicable  HUD 
minimum  income  requirement,  but  not 
the  higher  standard  established  by  the 
PHA,  shall  be  considered  to  satisfy  the 
minimum  income  requirement  if  the 
family  is  able  to  demonstrate  that  it  has 
been  pre-qualified  or  pre-approved  for 
financing.  The  pre-qualified  or  pre- 
approved  financing  must  meet  any  PHA 
established  requirements  for  financing 
the  purchase  of  the  home  (including 
qualifications  of  lenders  and  terms  of 
financing).  The  pre-qualified  or  pre- 
approved  financing  amount  must  be 
sufficient  to  purchase  housing  that 
meets  housing  quality  standards  in  the 
PHA's  jurisdiction. 

7.  Timing  of  new  construction.  After 
careful  consideration  of  all  the  issues 
regarding  the  eligibility  of  units  not  yet 
under  construction,  HUD.  at  this  time, 
is  not  prepared  to  authorize  the 
purchase  of  such  units  with  voucher 
homeownership  assistance.  However,  in 


order  to  expand  a  family's 
homeownership  choices,  the  final  rule 
provides  that  a  unit  need  only  be  under 
construction  at  the  time  the  family 
enters  into  the  contract  of  sale — and  not 
at  the  time  the  PHA  determines  the 
family  is  eligible  for  homeownership 
assistance  to  purchase  the  unit,  as  is 
currently  required  by  the  regulations. 

8.  Eligibility  of  housing  w-nere  the 
family  will  not  also  own  fee  title  to  the 
real  property  on  which  the  home  is 
located.  The  final  rule  expands  the 
types  of  housing  eligible  for  purchase 
under  the  homeownership  option  to 
include  any  housing  where  the  family 
will  not  also  own  fee  title  to  the  real 
property  on  which  the  home  is  located. 
Further,  in  order  to  effectuate  this 
change,  the  final  rule  revises  the  list  of 
homeownership  expenses  to  include 
land  lease  payments.  However,  the 
family  must  have  the  right  to  occupy  the 
site  for  a  period  of  at  least  forty  years 
and  the  home  must  have  a  permanent 
foundation.  The  right  of  occupancy 
period  has  been  increased  to  forty  years 
(from  the  proposed  thirty  year  period)  to 
conform  to  FHA  mortgage  insurance 
requirements  and  manufactured  home 
lending  industry  practice. 

9.  PHA  disapproval  of  seller  This 
final  rule  clarifies  that  a  PHA,  in  its 
administrative  discretion,  may  deny 
approval  of  a  seller  for  any  reason 
provided  for  disapproval  of  an  owner 
under  the  voucher  rental  program 
regulations  (see  §  982.306(c)).  These 
reasons  include:  violations  of  the 
housing  assistance  payments  (HAP) 
contract:  committing  fraud;  bribery;  or 
any  other  corrupt  or  criminal  acts  in 
connection  with  any  Federal  housing 
program;  engaging  in  drug-related  or 
violent  criminal  activity;  non- 
compliance with  HUD's  housing  quality 
standards  (HQS);  failing  to  meet  State  or 
local  housing  codes;  and  failure  to  pay 
State  or  local  real  estate  faxes,  fines,  or 
assessments.  The  current  regulatory 
language  is  unclear  as  to  whether  PHAs 
have  the  authority  to  prohibit  sellers 
who  engage  in  these  disreputable 
activities  from  participating  in  the 
homeownership  option.  This  final  rule 
closes  this  "loophole"  by  specifying  that 
the  PHA  disapproval  provisions  of 

§  982.306(c)  apply  to  both  the  rental  and 
homeownership  components  of  the 
voucher  program. 

III.  Discussion  of  Public  Comments 
Received  on  the  June  13,  2001. 
Proposed  Rule 

The  public  comment  period  on  the 
proposed  rule  closed  on  August  13. 
2001.  HUD  received  twenty-seven 
comments  on  the  proposed  rule. 
Comments  were  received  from:  PHAs; 
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advocates  of  low-income  housing;  legal 
sen'ices  providers:  national  associations 
representing  realtors,  home  builders, 
and  mortgage  bankers;  state  and  local 
housing  services  and  community 
development  agencies;  a  housing 
subsidy  recipient;  Fannie  Mae;  the 
United  States  Department  of 
Agriculture-Rural  Housing  Sen'ice;  and 
other  commenters. 

The  following  section  of  the  preamble 
presents  a  summary-  of  the  significant 
issues  raised  by  the  public  commenters 
on  the  proposed  rule,  and  HDD's 
responses  to  these  issues. 

The  summary  of  public  comments  is 
organized  as  follows; 

Section  IV'  of  the  preamble  discusses 
the  public  comments  regarding  the 
implementation  of  downpayment 
assistance  grants. 

Section  \'  of  the  preamble  discusses 
the  public  comments  regarding  the 
proposed  streamlining  and  clarifying 
amendments  to  the  homeownership 
option. 

Section  VI  of  the  preamble  discusses 
other  public  comments  received  on  the 
proposed  rule. 

IV.  Discussion  of  Public  Comments 
Regarding  the  Implementation  of 
Downpayment  Assistance  Grants 

A.  Comments  Regarding  Types  of 
Homeownership  Assistance  Offered  by 
PHA 

Comment:  A  PHA  that  offers 
downpayment  assistance  grants  should 
be  required  to  clarify  to  the  potential 
homebuver  the  benefits  of  each  option. 
Several  commenters  wrote  that  it  is 
important  that  any  potential 
participants  have  full  knowledge  of  the 
advantages  and  disadvantages  of  each 
type  of  homeownership  assistance.  The 
commenters  wrote  that  those  families 
who  are  considering  giving  up  their 
tenant-based  rental  assistance  to  receive 
a  downpayment  grant  particularly 
should  be  made  aware  of  all  anticipated 
costs  and  requirements  that  go  along 
with  homeownership  and  the  financial 
risks  that  mav  result  from  termination  of 
their  voucher  rental  assistance. 

HUD  Response.  HUD  agrees  that 
families  should  be  made  fully  aware  of 
the  benefits  and  disadvantages 
associated  with  each  type  of 
homeownership  assistance.  Before  the 
commencement  of  either  form  of 
homeownership  assistance,  families  are 
already  required  to  satisfactorily 
complete  the  pre-assistance 
homeownership  counseling  offered  by 
the  PHA  (see  §  982.630)  The  regulation 
at  §982.630  identifies  several  suggested 
topics  for  inclusion  in  the  pre-assistance 
counseling,  and  provides  PHAs  witli  the 


flexibility  to  adapt  the  subjects  covered 
in  the  counseling  to  local  circumstances 
and  the  needs  of  individual  fan^lies. 
Hl'D  encourages  all  PHAs  who  offer 
both  forms  of  homeownership 
assistance  to  explain  to  applicants  in  the 
pre-assistance  counseling  how  both 
forms  of  assistance  work,  and  the 
benefits  of  each  type  of  homeownership 
assistance.  However,  HUD  continues  to 
believe  that  the  topics  to  be  covered  in 
counseling  should  be  selected  by  the 
individual  PHAs.  who  are  in  the  best 
position  to  determine  the  counseling 
needs  of  families  within  their  respective 
jurisdictions.  Accordingly,  HUD  has  not 
revised  the  proposed  rule  to  adopt  the 
suggestions  made  by  the  commenters. 

Comment:  A  PHA  that  offers 
downpayment  assistance  grants  should 
be  required  to  also  offer  monthly 
homeownership  assistance  payments. 
Several  commenters  wrote  that 
downpayment  assistance  carries 
sijbstantial  economic  risks  for  families, 
since  thev  will  be  forfeiting  monthly 
homeownership  assistance  payments  in 
exchange  for  a  single  downpayment 
grant.  The  commenters  wrote  that  for 
many  potential  participants,  the  major 
obstacle  to  homeownership  might  be  the 
ability  to  make  monthly  payments  and 
not  insufficient  funds  for  a 
downpayment.  However,  PHAs  may 
prefer  to  offer  downpayment  grants 
because  they  present  less  administrative 
burden  than  monthly  homeownership 
assistance  payments.  The  commenters 
suggested  that  PHAs  who  offer 
downpayment  assistance  should  be 
required  (or  at  a  minimum  encouraged) 
to  also  offer  monthly  homeownership 
assistance  payments. 

HI  'D  Response.  HUD  does  not  believe 
it  has  the  statutory  authority  to  impose 
the  requirement  suggested  by  the 
commenter.  Section  8(y)  of  the  1937  Act 
clearly  gives  individual  PHAs  the 
discretion  to  decide  whether  they  will 
offer  homeownership  assistance  and.  if 
so,  whether  one  or  both  forms  of 
assistance  will  be  made  available  by  the 
PHA.  Additionally,  mandating  that 
PHAs  offer  both  types  of  assistance 
might  have  the  negative  consequence  of 
discouraging  some  PHAs  from  offering 
any  form  of  voucher  homeownership 
assistance. 

Comment:  Support  for  PHA  discretion 
to  offer  homeownership  assistance.  One 
commenter  supported  granting  PHAs 
the  flexibility  to  offer  either  or  both 
types  of  homeownership  assistance. 

HUD  Response.  HUD  agrees  with  the 
commenter.  As  noted  above,  section  8(y) 
of  the  1937  Act  makes  the  determination 
of  whether  to  offer  voucher 
homeownership  assistance  a  local  PHA 
decision. 


B.  Comments  Regarding  Eligibility  for 
Downpayment  Assistance 

Comment:  Support  for  restricting 
eligibility  to  current  program 
participants.  Several  commenters 
supported  limiting  eligibility  for 
downpayment  assistance  grants  to 
current  participants  in  the  tenant-based 
voucher  program.  The  commenters 
wrote  that  the  proposal  is  consistent 
with  the  legislative  history  of  section 
301 .  and  prevents  transforming  the 
voucher  program  into  a  short-term 
downpayment  assistance  program. 

HUD  Response.  HUD  agrees  with  the 
commenters.  and  the  final  rule 
continues  to  limit  eligibility  for 
downpayment  assistance  to  current 
voucher  families.  Upon  re- 
consideration, however,  HUD  believes 
that  mandating  at  least  one  year  of  prior 
voucher  rental  assistance  may  be 
unduly  prescriptive  and  unnecessarily 
delay  the  ability  of  families  to  move  "up 
and  out  "  and  become  homeowners. 
Further,  eliminating  the  one-year 
requirement  will  facilitate  lease- 
purchase  transactions  where  the  family 
is  entitled  to  purchase  a  home  it  is 
leasing.  Accordingly,  the  final  rule  no 
longer  requires  that  a  family  must  have 
been  receiving  tenant-based  voucher 
rental  assistance  for  a  specific  amount  of 
time  in  order  to  qualify  for  a 
downpayment  assistance  grant. 

In  most  PHA  jurisdictions,  the  initial 
lease  term  for  a  family  participating  in 
the  voucher  rental  program  is  one  year 
(see  §  982.309).  The  change  regarding 
the  amount  a  time  a  family  must  be 
receiving  voucher  rental  assistance  in 
order  to  qualify  for  a  downpayment 
grant  does  not  override  the  initial  lease 
term  requirements  of  §  982.309,  or  the 
family  obligation  to  comply  with  the 
terms  of  the  lease  (§  982.551(e)).  Neither 
does  it  override  any  PHA  administrative 
policy  restricting  moves  by  the  family 
during  the  initial  lease  term.  Rather,  one 
of  the  goals  of  the  change  is  to  facilitate 
use  of  a  downpayment  grant  where 
there  is  mutual  agreement  between  the 
family  and  the  owner  to  terminate  the 
lease  prior  to  the  end  of  the  initial  term. 

Comment:  Proposed  eligibility 
restriction  should  not  apply  to  disabled 
families  requesting  a  reasonable 
accommodation.  One  commenter  wrote 
that  eligibility  for  downpayment 
assistance  should  include  individuals 
with  disabilities  requesting  a  reasonable 
accommodation,  regardless  of  the  length 
of  time  they  have  been  receiving  tenant- 
based  voucher  rental  assistance. 

HUD  Response.  As  noted  above,  this 
final  rule  no  longer  requires  that  a 
family  have  been  receiving  tenant-based 
voucher  rental  assistance  for  a  specific 
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amount  of  time  in  order  to  qualify  for 
downpayment  assistance.  Further,  the 
homeownership  option  contains  several 
special  provisions  for  families  with  a 
member  who  is  a  person  with 
disabilities.  For  example,  there  is  no 
maximum  term  of  homeownership 
assistance  for  disabled  families 
(assistance  to  other  families  is  limited  to 
a  fifteen  or  ten-year  term)  (see 
§  982.634).  As  described  elsewhere  in 
this  preamble,  the  final  rule  establishes 
a  separate,  lower  national  minimum 
income  standard  for  disabled  families 
(see  §  982.627(c)(1)).  The  PHA  is  also 
required  to  coimt  welfare  assistance 
provided  to  the  disabled  family  for 
purposes  of  determining  whether  the 
family  satisfies  the  minimum  income 
requirements  (generally,  such  assistance 
is  not  counted  for  other  families)  (see 
§  982.627(c)(2)).  In  addition,  if  a  PHA 
determines  that  a  disabled  family 
requires  homeownership  assistance  as  a 
reasonable  accommodation,  the  first- 
time  homeowner  requirement  does  not 
apply  (§  982.627(b)).  Fvulher,  on  June 
22.  2001  (66  FR  33610),  HUD  pubhshed 
an  interim  rule  implementing  the  pilot 
program  authorized  by  section  302  of 
AHEOA.  This  pilot  program  provides 
disabled  families  with  certain  additional 
benefits  under  the  homeowmership 
option  (see  §982.642). 

C.  Comments  Regarding  Maximum 
Amount  of  Downpayment  Grant 

Comment:  Maximum  amount  of 
downpayment  grant  is  insufficient. 
Three  commenters  wrote  that  basing  the 
maximum  amount  of  the  downpayment 
grant  on  a  single  year's  worth  of 
homeowrnership  assistance  payments 
will  benefit  only  a  small  number  of 
families,  particularly  in  expensive 
markets  such  as  New  York  City.  One  of 
the  commenters  recommended  that  the 
final  rule  either  establish  a  minimum 
downpayment  grant  amoiuit  (the 
commenter  suggested  $3,000)  or  base 
the  maximum  grant  amount  on  a  longer 
time  period  of  subsidy  assistance  (the 
commenter  suggested  5  years).  A  second 
conmienter  agreed  that  the  time  period 
for  determining  the  maximum  grant 
amount  should  be  extended,  and 
suggested  a  5-10  yearperiod. 

HUD  Response.  HUD  does  not  have 
the  statutory  authority  to  make  the 
change  suggested  by  the  conunenter. 
The  maximum  amount  of  the 
dov\mpayment  grant  is  established  by 
section  301  of  AHEOA.  Specifically,  the 
statute  provides  that  "[t]he  amount  of 
the  downpayment  grant  *  *  *  may  not 
exceed  the  amount  that  is  equal  to  the 
sum  of  the  assistance  payments  that 
would  be  made  during  the  first  year  of 
assistance  on  behalf  of  the  family  *   *  " 


Comment:  The  payment  standard  of 
the  initial  PHA  should  always  be  used 
to  calculate  the  maximum 
downpayment  grant.  One  commenter 
made  this  suggestion.  The  commenter 
wrote  that  this  requirement  appears  to 
impose  an  unnecessary  burden  upon  the 
family  and  the  receiving  PHA.  and  may 
deny  homeownership  assistance  to  a 
deserving  family  if  the  receiving  PHA 
does  not  offer  downpayment  assistance 
grants.  The  commenter  urged  HUD  to 
require  that  the  policies  and  procedures 
of  the  initial  PHA  must  be  used  for 
determining  the  maximum 
downpayment  grant,  regardless  of  where 
the  property  being  purchased  is  located. 

HUD  Response.  HUD  does  not  agree 
with  the  commenter.  HUD  believes  the 
portability  requirements  should  be  the 
same  for  both  monthly  homeownership 
assistance  payments  and  downpayment 
assistance  grants.  A  family  determined 
eligible  for  either  form  of 
homeownership  assistance  may 
purchase  a  unit  outside  of  the  initial 
PHA's  jurisdiction  if  the  receiving  PHA 
is  administering  a  homeownership 
program  and  is  accepting  new 
homeownership  families  (see  §  982.636). 

D.  Comments  Regarding  Use  of 
Downpayment  Grant 

Comment:  HUD  should  permit  the  use 
of  downpayment  assistance  to  cover 
closing  costs.  Several  commenters  wrote 
that  closing  costs  can  be  substantial, 
typically  amounting  to  two  or  three 
percent  of  the  purchase  of  the  home. 
Accordingly,  the  commenters  suggested 
that  the  final  rule  authorize  the  use  of 
downpayment  grant  funds  to  cover  such 
costs. 

HUD  Response.  Upon  re- 
consideration of  this  issue.  HUD  has 
revised  the  rule  to  allow  the  use  of  a 
downpayment  grant  for  the  payment  of 
reasonable  and  customary  closing  costs. 
HUD  has  determined  that  permitting 
families  the  option  of  using  a 
downpayment  assistance  grant  to  cover 
such  costs  will  facilitate 
homeownership.  If  the  PHA  permits  the 
downpayment  grant  to  be  applied  to 
closing  costs,  the  PHA  must  define  what 
fees  and  charges  constitute  reasonable 
and  customary  closing  costs  by 
providing  such  a  definition  in  its 
administrative  plan.  However,  if  the 
purchase  of  a  home  is  financed  with 
FHA  mortgage  insurance,  such 
financing  is  subject  to  FHA  mortgage 
insurance  requirements,  including  any 
requirements  concerning  closing  costs 
(see  §  982.632(b)  of  the  homeownership 
option  regulations  regarding  the 
applicability  of  FHA  requirements  to 
voucher  homeownership  assistance  and 
24  CFR  203.27  regarding  allowable  fees. 


charges,  and  discounts  for  FHA-insured 
mortgages). 

E.  Comments  Regarding  Administrative 
Fee 

Comment:  HUD  should  either  provide 
a  one-time  administrative  fee  for  both 
types  of  homeownership  assistance  or 
no  fee  at  all.  Several  commenters  wrote 
that  the  effect  of  the  one-time 
administrative  fee  would  be  to  provide 
an  unfair  "bonus"  to  PHAs  offering 
downpayment  assistance  grants.  The 
commenters  wrote  that  a  PHA  that 
provides  a  downpayment  grant  would 
receive  the  one-time  administrative  fee, 
as  well  as  "freeing-up"  a  voucher  for 
use  by  another  family.  The  PHA  will 
collect  an  ongoing  administrative  fee  for 
this  "freed-up"  voucher.  The. 
commenters  wrote  that  HUD  does  not 
provide  a  similar  one-time 
administrative  fee  to  PHAs  offering  the 
existing  homeownership  option. 
Accordingly,  PHAs  will  prefer  to  offer 
downpayment  assistance  grants  rather 
than  monthly  homeownership 
assistance  payments.  Since 
downpayment  grants  will  primarily 
benefit  higher-income  Section  8 
families,  the  commenters  wrote  that  the 
proposed  administrative  fee  may 
unfairly  penalize  lower-income  families 
who  might  benefit  from  monthly 
homeownership  assistance  payments. 
The  commenters  recommended  that 
HUD  either  provide  a  one-time 
administrative  fee  for  the  administration 
of  both  types  of  homeownership 
assistance — or  provide  no  one-time  fee 
at  all. 

HUD  Response.  HUD  has  not  revised 
the  proposed  rule  in  response  to  these 
comments.  The  administrative  fee  is  a 
one-time  fee  paid  to  compensate  PHAs 
for  the  administration  of  downpayment 
assistance  grants.  This  administrative 
fee  is  paid  in  lieu  of  the  monthly  fee  a 
PHA  would  receive  for  the 
administration  of  other  forms  of  voucher 
assistance.  The  single,  one-time  fee 
should  not  be  construed  as  a  "bonus"  to 
PHAs  for  providing  downpayment 
assistance.  Further,  HUD  disagrees  with 
the  commenters  that  no  fee  should  be 
paid  for  the  administration  of 
downpayment  assistance  grants.  PHAs 
providing  downpayment  assistance 
grants  require  compensation  for  the  staff 
work  associated  with  counseling  and 
other  administrative  actions  in 
coimection  with  such  grants. 

Comment:  Administrative  fee  is 
inadequate.  Several  commenters 
objected  that  the  proposed  one-time 
adininistrative  fee  of  $250  is  too  low  to 
adequately  compensate  PHAs  for  the 
administration  of  downpayment  grants. 
The  commenters  wrote  that  the  low 
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administrative  fee  will  make 
downpavment  assistance  an  unattractive 
option  for  PHAs.  who  will  prefer  to  use 
their  voucher  funding  to  provide 
monthly  tenant-based  assistance  and 
earn  the  higher  administrative  fee.  Two 
commenters  wrote  that  given  the  widt^lv 
varving  costs  experienced  by  PHAs  in 
different  geographical  locations,  a 
flexible  administrative  fee  would  be 
more  appropriate  than  the  flat 
nationwide  fee  proposed  by  HUD.  The 
commenter  recommended  an 
administrative  fee  equal  to  six  months 
of  a  PHA  s  regular  administrative  fee. 
The  commenters  wrote  that  such  a  fee 
would  be  simple  to  administer  and 
reflect  the  var\ing  cost  structures  of 
PHAs. 

HVD  Response  Upon 
reconsideration.  HUD  agrees  that  the 
proposed  S250  administrative  fee  did 
not  reflect  geographic  cost  differences 
between  PHAs.  Through  publication  of 
this  final  rule.  HUD  announces  that  the 
administrative  fee  is  initially  set  at  an 
amount  equal  to  six  months  of  a  PHAs 
on-going  regular  administrative  fee  (see 
§  982. 152(b)  of  the  Housing  Choice 
Voucher  program  regulaticms)  HUD  will 
monitor  the  adequacy  of  this  fee  amount 
and  will  make  adjustments  as  necessary. 
As  is  standard  practice,  any  updates  to 
the  administrative  fee  amount  will  be 
announced  through  HUD  notice. 

F.  Comments  Regarding  Return  to 
Tenant-Based  Assistance 

Comment:  Final  rule  should  permit  a 
family  to  return  to  tenant-based 
assistance  after  receiving  a 
downpavment  assistance  grant.  Two 
(  ommenters  wrote  that  a  family  that 
receives  monthly  homeownership 
assistance  payments  may  elect  to  move 
with  continued  voucher  tenant-based 
assistance  (see  '5(982.637).  However,  the 
June  13.  2001.  proposed  rule  does  not 
provide  a  similar  safety  net  to  a  familv 
selecting  a  one-time  downpayment 
assistance  grant  The  commenters  wrote 
that  households  receiving  Section  8 
assistance,  even  at  the  higher  end  of  the 
income  spectrum,  are  financially 
vulnerable  and  subject  to  personal  and 
economic  hardship.  Thus,  a  household 
that  is  well  qualified  for  downpayment 
assistance  initially  may  find  itself  in  a 
difficult  financial  situation  one  or  more 
years  down  the  road  due  to  a  loss  of 
employment,  illness,  or  death  The 
commenters  wrote  that  it  would  be 
unduly  harsh  to  prohibit  such  a  family 
from  returning  to  voucher  rental 
assistance  simply  because  it  elected  to 
receive  a  one-time  downpayment  grant 
One  of  the  commenters  wrote  that  if 
di.squalification  is  sought,  a  more 
equitable  approach  would  be  to 


disqualify  participating  households 
from  receiving  tenant-based  assistance 
for  a  period  equivalent  to  the  number  of 
months  used  to  calculate  the  amount  of 
the  downpavment  assistance  grant.  The 
other  commenter  suggested  that,  at  a 
minimum,  a  family  should  be  allowed 
to  return  to  voucher  rental  assistance 
within  18  months  following  the 
downpayment  assistance  grant. 

HI  'D  Response  HUD  agrees  with  the 
commenters  that  families  receiving  a 
downpavment  grant  should  be 
permitted  to  return  to  tenant-based 
rental  assistance  under  certain 
circumstances.  This  final  rule  permits  a 
familv  that  has  received  a  one-time 
downpavment  assistance  grant  to  apply 
for.  and  receive,  tenant-based  rental 
assistance  in  accordance  with  program 
requirements  and  PHA  policies. 
However,  the  PHA  may  not  commence 
tenant-based  rental  assistance  for 
occupancy  of  the  new  unit  so  long  as 
any  familv  member  owns  any  title  or 
other  interest  in  the  home  purchased 
with  homeownership  assistance. 
Further.  18  months  must  have  passed 
since  the  family's  receipt  of  the 
downpayment  assistance  grant. 

G.  Comments  Regarding  Voucher 
Renewals 

Comment  Voucher  renewal  policy  for 
downpavment  grants  is  unclear  and 
mav  he  mequitahle.  Two  commenters 
expressed  uncertainty  regarding  the 
voucher  renewal  policy  for 
downpavment  grants  announced  in  the 
June  13,  2001,  proposed  rule.  The 
commenters  requested  clarification  on 
whether  downpayment  grants  are 
required  to  be  funded  from  PHA 
reserv»!s.  The  commenters  noted  that  if 
a  PHA  uses  reserves  to  assist  additional 
families,  it  is  not  entitled  to  HUD 
reimbursement.  The  commenters  wrote 
that  such  a  voucher  renewal  policy 
would  be  inequitable  and  discourage 
PHAs  from  offering  downpayment 
assistance  grants. 

Hl'D Response.  HUD  intends  to  issue 
further  non-regulatory  guidance  on 
renewal  funding  in  tfie  near  future. 

H  Miscellaneous  Comments  Regarding 
Downpayment  Grants 

Comment:  HUD  should  require  PHAs 
to  take  an  active  role  in  ensuring  the 
long-term  success  of  participating 
families.  One  commenter  wrote  that, 
although  the  PHAs  involvement  with 
the  family  ceases  once  the 
downpayment  grant  is  made,  the  PHA 
remains  in  the  important  position  of 
being  the  family's  sole  safety  net  if 
mortgage  and  maintenance  expenses 
prove  to  be  unaffordable.  According  to 
the  commenter,  the  PHA  is  also  the  last 


line  of  defense  in  preventing  a  predatory 
lender  from  encouraging  the  family  to 
move  into  homeownership.  For  these 
reasons,  the  commenter  suggested  that 
HUD  require  PHAs  to  review  the 
participant's  financing,  sales  contract, 
appraisal,  and  any  other  documents 
deemed  necessary  by  the  PHA.  In  this 
manner,  the  PHA  can  ensure  that  the 
sales  price  of  the  home  and  the  monthly 
mortgage  payments  are  affordable  and 
the  borrower  is  not  subject  to  abusive 
loan  terms  or  predatory  lending.  The 
commenter  also  requested  that  HUD 
clarify'  that  new  homeowners  receiving 
a  downpayment  grant  are  required  to 
complete  all  required  pre-purchase 
homeownership  counseling  and  must 
obtain  the  required  home  inspections 
(with  approval  by  the  PHA)  prior  to 
obtaining  the  grant.  The  commenter 
wrote  that  HUD  should  consider 
reporting  requirements,  perhaps  through 
the  Section  8  Management  Assessment 
Program  (SEMAP),  that  would  enable 
HUD  to  ensure  that  the  PHA  has 
adopted  all  necessary  safeguards  under 
the  homeownership  option. 

HUD  Response.  HUD  has  not  adopted 
the  suggestions  made  by  the  commenter. 
HUD  agrees  that  families  receiving 
downpayment  grants  should  be 
protected  from  entering  into 
unaffordable  financing  arrangements 
and  from  abusive  lending  practices. 
However.  HUD  does  not  believe  that 
additional  regulatory  requirements  are 
necessary  to  accomplish  these  goals. 
Manv  of  the  regulatory  protections 
afforded  to  families  receiving  monthly 
homeownership  assistance  payments 
also  apply  to  downpayment  grants.  For 
example,  families  receiving  a 
downpayment  grant  must  participate  in 
pre-assistance  counseling,  and  a  PHA 
may  establish  requirements  for 
financing  purchase  of  the  home. 
Although  PHA  involvement  with  the 
family  ends  once  the  downpayment 
grant  is  provided,  HUD  expects  that 
PHAs  will  undertake  the  same  efforts  to 
ensure  that  financing  requirements  are 
appropriate  for  a  downpayment  grant  as 
thev  would  for  monthly  homeownership 
assistance  payments.  PHAs  are 
encouraged  to  review  lender 
qualifications  and  the  loan  terms  before 
authorizing  a  downpayment  grant. 
PHAs  should  disapprove  proposed 
financing  if  the  PHA  determines  that  the 
debt  is  unaffordable  or  the  lender  or  the 
loan  terms  do  not  meet  PHA 
qualifications. 

Comment:  Downpayment  assistance 
option  needs  to  be  included  in  the  PHA 
Plan  template.  One  commenter  wrote 
that  the  homeownership  component  of 
the  PHA  Annual  and  Five- Year  Plan 
template  needs  to  be  revised  to  include 
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downpayment  grants  along  with 
monthly  homeownership  assistance 
payments.  The  commenter  suggested 
that  PHAs  should  be  required  to  identify 
whether  they  offer  downpayment  grants 
in  addition  to  monthly  homeownership 
assistance  payments,  and  their  reasons 
for  offering  downpayment  assistance. 
The  commenter  wrote  that  including 
downpayment  assistance  grants  in  the 
template  will  better  ensure  that  PHAs, 
potential  participants,  lenders,  and 
others  better  understand  the  program 
and  all  of  its  ramifications  in  advance. 

HUD  Response.  HUD  intends  to 
address  downpayment  grants  through 
future  amendments  to  the  PHA  Plan 
instructions. 

Comment:  Downpayment  grants  will 
unnecessarily  divert  scarce  voucher 
subsidy  to  higher-income  families.  One 
commenter  wrote  that  dowmpayment 
assistance  grants  will  principally  benefit 
higher-income  families  who  can  afford 
monthly  mortgage  payments.  The 
commenter  wrote  that  the  proposed  rule 
would,  therefore,  "have  very  minimd 
impact  on  [lower-income]  voucher 
recipients  who  may  wish  to  become 
homeowners."  The  commenter  also 
WTote  that  there  are  already  several 
available  downpayment  assistance 
resources  available  to  voucher  families, 
such  as  HOME  program  funds,  the 
Federal  Home  Loan  Bank,  state  housing 
finance  authority  funds,  and  other  state 
housing  funds.  The  commenter 
suggested  that  PHAs  work  with  their 
respective  state  housing  and  finance 
agencies,  lending  institutions,  and  local 
nonprofits  to  identify  and  develop 
downpayment  assistance  resources 
rather  than  using  valuable  voucher 
assistance  for  this  purpose. 

HUD  Response.  HUD  does  not  agree 
with  the  commenter.  Downpayment 
assistance  grants  are  statutorily 
authorized  by  section  8(y).  The  statutory 
language  makes  clear  that  the  provision 
of  such  assistance  is  solely  at  the 
discretion  of  individual  PHAs.  The  PHA 
is  in  the  best  position  to  assess  the 
availability  and  amount  of  other 
housing  resources  in  its  community  and 
determine  whether  it  is  appropriate  to 
offer  downpayment  assistance  grants. 
Further,  since  a  family  provided  a 
downpayment  grant  will  no  longer 
receive  monthly  rental  assistance, 
implementation  of  this  program  will 
"free  up"  resources  to  assist  additional 
families  on  the  PHA  waiting  list. 


V.  Discussion  of  Public  Comments 
Regarding  Streamlining  and  Clarifying 
Amendments  to  Homeownership 
Option 

A.  Comments  Regarding  Minimum 
Income  Requirements 

Comment:  Support  for  proposed 
minimum  income  revisions.  Several 
commenters  expressed  support  for  the 
proposed  revisions  to  the  minimum 
income  requirements.  The  commenter 
wrote  that  the  flexibility  provided  by 
the  proposed  rule  is  both  welcome  and 
necessary.  According  to  the 
commenters,  the  current  minimum 
income  requirement  is  well  below  the 
amount  necessary  to  purchase  in  many 
areas,  and  raises  false  hopes  in  voucher 
families  desiring  homeownership.  The 
commenters  also  wrote  that  allowing 
PHAs  to  establish  minimum  income 
requirements  that  more  accurately 
reflect  local  housing  costs  will 
encoiu'age  lender  participation. 

HUD  Response.  HUD  appreciates  the 
support  expressed  by  the  commenters. 
HUD  agrees  that  increased  flexibility  is 
necessary  to  allow  successful  PHA 
implementation  of  the  homeownership 
option.  This  final  rule  adopts  the 
proposed  changes  granting  PHAs  the 
flexibility  to  establish  a  higher 
minimum  income  standard  that  more 
accurately  reflects  local  housing  costs. 

Comment:  PHAs  should  have 
increased  flexibility  in  establishing 
minimum  income  standards,  especially 
for  elderly  and  disabled  families. 
Several  commenters  made  this 
suggestion.  The  commenters  wrote  that, 
in  at  least  some  areas  of  the  country,  the 
current  minimum  income  standard  is 
already  too  high,  especially  for  the 
elderly,  persons  with  disabilities,  and 
others  living  on  fixed  incomes  or 
government  benefits.  The  commenters 
wrote  that  lower  income  families  are 
good  candidates  to  purchase  homes  due 
to  favorable  underwriting  standards 
employed  by  lenders  and  the  secondary 
market,  are  also  often  able  to  take 
advantage  of  existing  local  affordable 
housing  programs.  The  commenters 
wrote  that  although  HUD  may  provide 
guidance  for  the  determination  of  the 
minimum  income  requirement, 
ultimately  the  PHA  should  define  the 
minimum  income  amount  that  will  be 
required  imder  the  PHA's  program. 

HUD  Response.  HUD  agrees  that  the 
current  uniform  national  minimum 
income  standard  is  too  high  for  disabled 
families  in  some  areas  of  the  country. 
Accordingly,  this  final  rule  establishes  a 
separate  national  standard  for  such 
families  equal  to  the  monthly  Federal 
SSI  benefit  for  an  individual  living 
alone  (or  paying  his  or  her  share  of  food 


and  housing  costs)  multiplied  by 
twelve.  1  HUD  agrees  that  there  are  a 
number  of  loan  products  and  grant 
programs  tailored  for  disabled  families 
that,  when  combined  with  voucher 
homeownership  assistance,  would  allow 
families  below  the  current  minimum 
income  standard  to  successfully 
purchase  a  home.  The  new  national 
standard  for  disabled  families  is  based 
on  the  SSI  benefit,  since  most  families 
who  will  benefit  from  this  change  will 
be  receiving  such  assistance. 

HUD  also  continues  to  believe  that  the 
current  income  standard  may  be  too  low 
for  certain  high-cost  areas  of  the 
country.  The  minimum  income 
requirement  is  included  in  section  8(y), 
and  is  intended  to  ensure  that  families 
participating  in  the  program  have 
sufficient  resources  to  meet  their 
monthly  mortgage  payments  and  other 
ongoing  homeownership  obligations 
(such  as  real  estate  taxes,  repairs,  and 
other  maintenance  costs).  HUD  agrees 
with  the  commenters  that  PHAs  are  in 
the  best  position  to  establish  a  standard 
that  accurately  reflects  local  housing 
conditions,  while  ensuring  compliance 
with  the  statutory  goal  of  ensuring  that 
families  participating  in  the 
homeownership  option  have  a 
satisfactory'  minimum  amount  of 
income.  Accordingly,  consistent  with 
the  June  13,  2001,  proposed  rule,  this 
final  rule  permits  a  PHA  to  establish  a 
higher  minimum  income  standard  than 
the  uniform  national  standard  for  either 
or  both  types  of  families  (disabled  and 
non-disabled). Although  HUD  believes 
that  PHAs  should  have  the  flexibility  to 
tailor  the  minimum  income  standard  to 
local  housing  conditions,  it  also  wants 
to  make  sure  that  PHA-established 
income  limits  do  not  hinder  use  of  the 
homeownership  option  by  families  who 
can  qualify  for  a  mortgage  from  a 
reputable  lending  institution. 
Accordingly,  as  described  in  the 
proposed  rule,  a  family  that  meets  the 
applicable  HUD  minimum  income 
requirement,  but  not  the  higher  PHA- 
specific  income  standard  shall  be 
considered  to  satisfy  the  minimum 
income  requirement  if  the  family  is  able 
to  demonstrate  that  it  has  been  pre- 
qualified  or  pre-approved  for  financing. 
The  pre-qualified  or  pre-approved 
financing  must  meet  any  PHA 
established  requirements  for  financing 
the  purchase  of  the  home  (including 
qualifications  of  lenders  and  terms  of 
financing).  The  pre-qualified  or  pre- 


'  The  monlhlv  .SSI  benefit  for  an  indi\  njiial  living 
alone  (or  paving  hi.s  or  her  share  of  food  and 
housing  costs)  currently  equals  SS45   Multiplied  bv 
twelve,  this  equals  a  S6540  miniinuni  income 
threshold  for  a  disabled  familv  under  this  final  nile. 
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approved  financing  amount  must  be 
sufficient  to  purchase  housing  that 
meets  the  housing  quality  standards  in 
the  PHA's  jurisdiction. 

B  Comments  Regarding  the  Eligibility  of 
i'nits  Not  Yet  Under  Construction 

Comment:  Support  for  eligibility  of 
new  construction.  The  commenters 
writing  on  this  proposal  unanimously 
endorsed  the  eligibility  of  units  not  yet 
under  construction  for  purchase  under 
the  homeownership  option.  Four  of  the 
commenters  specifically  addressed  the 
environmental  concerns  raised  in  the 
preamble  to  the  proposed  rule.  These 
commenters  wrote  that  it  is  the  Federal 
funding  obtained  by  the  developer  to 
construct  the  units — not  the 
homeownership  assistance  provided  to 
the  family— that  typically  triggers  any 
environmental  requirements  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  or  environmental 
authorities.  The  commenters  wrote  that 
individual  units  are  not  deeded  to  the 
family  until  the  developer  is  ready  to 
begin  construction  on  the  units  or.  in 
some  instances,  after  construction  of  the 
units  is  completed.  Accordingly,  the 
required  environmental  reviews  will  he 
performed  in  connection  with  the 
provision  of  HOME,  Community 
Development  Block  Grant  (CDBG).  Rural 
Housing  Service,  or  other  Federal 
construction  funding.  The  commenters 
suggested  that  the  final  rule  simply 
defer  to  the  environmental  requirements 
posed  by  the  applicable  programs  and 
funding  sources  for  the  underlying 
development. 

Hl'D  Response.  After  careful  review 
of  all  the  issues  regarding  the  eligibility 
of  units  not  yet  under  construction 
(including  environmental  issues).  HUD 
at  this  time  is  not  prepared  to  authorize 
the  purchase  of  such  units  with  voucher 
homeownership  assistance.  The 
environmental  requirements  for  the 
Housing  Choice  Voucher  Program  are 
located  in  24  CFR  part  58.  Although,  as 
several  of  the  commenters  noted,  part  58 
categorically  excludes  individual 
actions  on  one  to  four  family  properties 
from  review  under  NEPA.  it  also 
requires  compliance  with  other 
applicable  environmental  laws  (such  as 
those  regarding  historic  preservation, 
floodplains  and  wetlands)  (see 
§  58.35(a)(4)).  The  broader  categorical 
exclusion  for  homeownership  assistance 
at  §  58.35(b)(5)  explicitly  applies  only  to 
"existing  dwelling  units  and  dwelling 
units  under  construction."  Even  if  other 
Federal  agencies  provide  some  funding 
for  the  units  and  perform  the  required 
environmental  reviews.  HUD  cannot 
ensure  that  the  reviews  will  be 


conducted  in  compliance  with  HUD's 
regulations 

Although  HUD  at  this  time  is  not 
prepared  to  authorize  the  use  of  the 
homeownership  option  for  the  purchase 
of  units  not  vet  under  construction,  it 
believes  that  another  way  to  address  the 
concerns  raised  by  the  restriction  is  to 
revise  the  existing  requirement 
regarding  the  timing  of  new 
construction.  The  current  regulation  at 
«» 982.628  requires  that  a  unit  must  be 
under  construction  at  the  time  the  PHA 
determines  the  family  is  eligible  for 
homeownership  assistance  to  purchase 
the  unit.  Requiring  that  construction 
commence  at  such  an  early  stage  in  the 
homeownership  process  diminishes  the 
housing  choices  available  to  the  family, 
and  is  unnecessary  to  ensure 
compliance  with  applicable 
environmental  requirements  since  the 
voucher  family  has  not  yet  entered  into 
a  binding  commitment  to  purchase  the 
home  with  Federal  funds.  Accordingly, 
this  final  rule  amends  §  982.628  to 
require  that  a  unit  need  only  be  under 
construction  at  the  time  the  family 
enters  into  the  contract  of  sale.  HUD 
will  consider  a  unit  to  be  "under 
construction"  if  the  footers  have  been 
poured. 

C.  Comments  Regarding  Eligibility  of 
Manufactured  Homes 

Comment:  Support  for  proposed 
changes.  Several  commenters  expressed 
support  for  the  proposed  changes 
regarding  the  eligibility  of  manufactured 
homes. 

Hl'D  Response.  HUD  appreciates 
these  favorable  comments.  As  noted 
below.  HUD  has  further  expanded  the 
types  of  housing  eligible  for  purchase 
under  the  homeownership  option. 

Comment:  HUD  should  further 
expand  eligibility  to  include  other  types 
of  housing  where  the  homeowner  does 
not  also  own  the  underlying  real 
property.  Three  commenters  wrote  that 
HUD  should  expand  the  types  of  eligible 
housing  to  include  other  similar 
housing  types — such  as  manufactured 
homes  in  resident-owned,  or  nonprofit 
owned,  manufactured  home  parks  and 
units  in  land  trust  networks.  The 
commenters  wrote  that  such  a  change 
would  expand  the  housing  options  for 
low-income  families  and  conform  to  the 
existing  secondary  market. 

HUD  Response'.  HUD  has  adopted  the 
change  suggested  by  the  commenters. 
This  final  rule  expands  the  types  of 
eligible  housing  to  include  any  housing 
where  the  family  will  not  also  own  fee 
title  to  the  real  property  on  which  the 
home  is  located.  However,  the  family 
must  have  the  right  to  occupy  the  site 
for  a  period  of  at  least  forty  years. 


Further,  the  home  must  have  a 
permanent  foundation.  These 
requirements  are  necessary  to  satisfy  the 
homeownership  goals  of  section  8(y). 
The  statute  contemplates  the  purchase 
of  real  property,  which  necessitates 
long-term  site  control. 

For  all  practical  purposes,  the 
requirement  for  a  permanent  foundation 
will  usually  only  come  into 
consideration  when  the  purchase 
involves  a  manufactured  home.  HUD 
notes  that  the  purchase  of  a 
manufactured  home  without  a 
permanent  foundation  and  a  short-term 
pad  lease  is  not  eligible  for  voucher 
homeownership  assistance. 
Manufactured  home  owners  with  short- 
term  lease  arrangements  are  eligible  for 
rental  assistance  for  the  pad  under 
section  8(o)(12).  but  not  homeownership 
assistance  under  section  8(y). 

Comment:  HUD  must  revise  list  of 
homeownership  expenses  to  fully 
implement  manufactured  home 
eligibility.  Two  commenters  wrote  that 
in  order  to  fully  implement  these 
changes.  HUD  must  revise  the  list  of 
homeownership  expenses  for  a 
homeowner  other  than  a  cooperative 
member  at  §  982.635(c)  to  include  the 
cost  of  pad  rental  and  land  lease  or  land 
trust  payments.  A  corresponding  change 
for  cooperative  members  at 
§  982.635(c)(3)  is  unnecessary  because 
these  expenses  are  already  included  in 
the  cooperative  charges. 

HUD  Response.  HUD  has  adopted  the 
suggestion  made  by  the  commenter. 
This  final  rule  revises  §982. 635(c)  to 
include  land  lease  payments.  These 
payments  include  die  cost  of  leasing  the 
land  tor  both  manufactured  homes  and 
other  housing  types  where  the  family 
does  not  also  own  the  real  property  on 
which  the  home  is  located. 

Comment:  HUD  should  extend  right  of 
occupancy  requirement  to  forty  years. 
One  commenter  wrote  that  this  change 
would  conform  to  the  policies  of  certain 
lenders  regarding  the  purchase  of  a 
manufactured  home  where  the  borrower 
does  not  also  own  the  property  on 
which  the  home  is  located.  Specifically, 
these  lenders  require  that  the  borrower 
have  a  leasehold  on  the  property  of  at 
least  ten  years  beyond  the  term  of  the 
first  mortgage  loan. 

HUD  Response.  HUD  agrees  and  has 
revised  the  proposed  rule  in  response  to 
this  public  comment.  The  revised 
requirement  is  consistent  with  stemdard 
FHA  mortgage  underwriting  practices. 

D.  Comments  Regarding  Removal  of 
Recapture  Provisions 

Comment:  Support  for  removal  of 
recapture  provisions.  Most  commenters 
submitting  comments  on  this  issue 


applauded  HUD's  proposal  to  remove 
the  recapture  provisions.  The 
commenters  agreed  with  HUD  that 
recaptiires  might  discourage 
participation  in  the  homeownership 
option  and  pose  an  iindue 
administrative  burden  on  PHAs. 

HUD  Response.  HUD  appreciates  the 
support  expressed  by  these  commenters. 
This  final  rule  adopts  the  proposal  to 
remove  the  recapture  provisions 
contained  in  the  June  13,  2001, 
proposed  rule.  In  addition,  this  final 
rule  provides  that  a  PHA  shall  not 
impose  or  enforce  any  requirement  for 
the  recapture  of  voucher 
homeownership  assistance  on  the  sale 
or  refinancing  of  a  home  purchased' with 
assistance  under  the  homeownership 
option.  This  change  will  ensiu«  that 
families  who  purchased  their  homes 
prior  to  issuance  of  this  final  rule  also 
receive  the  benefit  provided  by  removal 
of  the  onerous  recapture  requirements. 

Comment:  HUD  should  allow 
recaptures  of  downpayment  assistance 
as  a  local  program  option.  One 
commenter  wrote  that,  while  the 
recapture  jof  long-term  mortgage 
assistance  may  be  complex  and  serve  as 
a  disincentive  for  home  maintenance, 
deferred  second  mortgages  for  the 
principal  amount  of  downpayment 
assistance  are  common  tools  in 
homebuyer  assistance  programs  and  are 
important  to  local  political  support  for 
this  type  of  assistance. 

HUD  Response.  HUD  has  not  adopted 
the  suggestion  made  by  the  commenter. 
As  noted,  this  final  rule  removes  the 
recapture  requirements  for  the 
homeovkmership  option.  HUD  does  not 
believe  it  would  be  appropriate  to 
establish  separate  recapture  policies  for 
monthly  homeownership  assistance 
payments  and  downpayment  grants.  In 
order  to  have  a  consistent  policy 
concerning  recaptiu-es  of 
homeownership  assistance,  recaptures 
of  downpayment  grants  are  not 
authorized. 

VI.  Discussion  of  Other  Public 
Comments 

I  Comment:  Restrictions  on  future 

receipt  of  homeownership  assistance 
should  only  apply  to  family  members 
listed  on  the  title  to  the  home.  Two 
commenters  wrote  that  the  prohibition 
of  future  receipt  of  homeownership 
assistance  is  imduly  harsh  for  family 
members  who  may  not  be  able  to  take 
title  to,  or  own,  the  previous  home 
(including  minor  children  who  are  not 
legally  able  to  contract  for  the  purchase 
of  a  home).  The  commenters  wrote  that 
any  prohibition  against  receipt  of  future 
homeownership  assistance  should  be 


directed  only  to  those  family  members 
who  are  taking  title  to  the  property. 

HUD  Response.  HUD  agrees  with  the 
commenters  that  the  cuirent 
prohibitions  may  be  too  severe, 
especially  for  minor  children  who  are 
not  able  to  contract  for  purchase  of  the 
home.  However,  HUD  does  not  agree 
that  the  restriction  on  future  receipt  of 
homeownership  assistance  should  be 
limited  to  those  members  of  the  family 
who  hold  title  to  the  property.  The 
change  suggested  by  the  commenters 
would  permit  a  family  to  circumvent  the 
restriction  by  simply  having  another 
adult  family  member  take  title  to  the 
home.  Accordingly,  the  final  rule 
modifies  the  prohibitions  on  future 
receipt  of  assistance  to  those  family 
members  who  were  adults  at  the  time 
the  family  received  prior 
homeownership  assistance.  Specifically, 
a  family  that  includes  an  individual 
who  was  an  adult  member  of  a  family 
that  previously  received  either  of  the 
two  forms  of  homeownership  assistance 
may  not  receive  the  other  form  of 
homeownership  assistance  from  any 
PHA.  Further,  a  PHA  may  not  provide 
homeownership  assistance  for  a  family 
if  any  member  was  an  adult  member  of 
a  family  at  the  time  when  such  family 
received  assistance  under  the 
homeownership  option,  and  defaulted 
on  the  mortgage  securing  purchase  of 
the  home. 

Comment:  Reasonable 
accommodation  requirements  are 
onerous.  Two  commenters  objected  to 
the  language  of  §  982.625(e)(2),  which 
requires  PHAs  to  offer  either  form  of 
homeownership  assistance  as  a 
reasonable  accommodation  for  a  person 
with  disabilities.  The  commenters  wrote 
that  this  provision  would  require  a  PHA 
that  has  elected  not  to  offer 
homeownership  assistance  to  create  an 
entire  homeownership  program  in  order 
to  address  a  single  family's  request.  The 
commenters  wrote  that  this  requirement 
imposes  an  undue  administrative 
bvuden  on  PHAs  and  should  be  removed 
at  the  final  rule  stage. 

HUD  Response.  HUD  is  cognizant  of 
the  financial  difficulty  of  administering 
a  single  unit  homeownership  program 
on  behalf  of  a  disabled  family.  The 
preamble  to  HUD's  September  17,  2000 
(65  FR  55134),  final  rule  implementing 
the  homeownership  option  provides 
useful  guidance  in  this  regard.  As  the 
preamble  noted: 

The  provision  of  homeownership 
assistance  as  a  reasonable  accommodation  is 
determined  on  a  case-by-case  basis  by  the 
PHA.  The  PHA  will  determine  what  is 
reasonable  based  on  the  specific 
circumstances  and  individual  needs  of  the 
person  with  a  disability.  It  is  the  sole 


responsibility  of  the  PHA  to  determine 
whether  it  is  reasonable  to  implement  a 
homeownership  program  as  a  reasonable 
accommodation.  For  example,  depending  on 
the  individual  circumstances,  the  PHA  may 
determine  that  it  is  a  reasonable 
accommodation  to  provide  homeownership 
assistance  when  the  PHA  has  implemented  a 
limited  homeownership  program  and  is 
currently  assisting  the  maximum  number  of 
homeowners  in  the  FHA  program.  On  the 
other  hand,  the  PHA  may  determine  that  it 
is  not  reasonable  to  provide  homeownership 
assistance  as  a  reasonable  accommodation  in 
cases  where  the  PHA  has  otherwise  opted  not 
to  implement  a  homeownership  program. 
[See  65  FR  55145,  first  column.) 

For  purposes  of  r  arity.  the  final  rule 
amends  HUD's  hoi  eownership  option 
regulations  to  codi'.y  the  preamble 
guidance  quoted  above.  Codification 
will  make  this  language  easier  to  find, 
since  PHAs  and  voucher  families  are 
more  likely  to  refer  to  the  regulations 
than  to  the  preamble  of  the  final  rule  for 
policy  guidance.  Further,  HUD  believes 
that  codification  of  this  guidance  will 
clarify  the  regulations  for  voucher 
families,  and  better  assist  PHAs  in 
determining  whether  homeownership 
assistance  should  be  provided  as  a 
reasonable  accommodation.  HUD 
emphasizes  that  inclusion  of  this 
language  in  the  regulations  does  not 
establish  new  procedures  or  modify 
existing  policies  concerning  the 
reasonable  accommodation 
requirements.  Rather,  the  final  rule 
simply  repeats  current  HUD  guidance 
on  these  requirements. 

Comment:  Support  for  reasonable 
accommodation  requirements.  One 
commenter  wrote  in  support  of  the 
reasonable  accommodation 
requirements.  The  commenter  urged 
HUD  to  require  PHAs  to  offer  the 
homeownership  option  as  a  reasonable 
acconunodation,  even  if  the  PHA  does 
not  otherwise  offer  Section  8 
homeownership  assistance.  The 
commenter  wrote  that  accessible  and 
affordable  rental  units  are  often  difficult 
to  locate.  Accordingly,  purchase  of  an 
accessible  unit  may  be  the  only  viable 
option  for  a  person  with  disabilities. 

HUD  Response.  As  noted  above,  it  is 
the  sole  responsibility  of  the  PHA  to 
determine  whether  it  is  reasonable  to 
implement  a  homeownership  program 
as  a  reasonable  accommodation.  The 
PHA  will  determine  what  is  reasonable 
based  on  the  specific  circumstances  and 
individual  needs  of  the  person  with  a 
disability. 

Comment:  Final  rule  should  provide 
that  voucher  homeownership  assistance 
may  be  used  to  purchase  PHA-owned 
properties.  Two  commenters  wrote  that 
HUD  should  allow  the  purchase  of  PHA- 
owned  units  imder  the  homeownership 
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option.  The  commenters  also  suggested 
that  HUD  establish  appropriate 
procedures  for  inspection  of  these  units 
to  remove  the  potential  of  any  conflict 
of  interest. 

HI  V  Rfspanse  HUD  has  not 
incorporated  the  changes  suggested  by 
the  commenters  in  this  final  rule 
Rather.  HUD  is  pmmulgating  the 
necessary  regulatory  procedures 
regarding  the  sale  of  PH.^-ovvned 
properties  under  the  homeownership 
option  in  a  separate  rule. 

Comment  HCD  s/iou/r/  estuhli'ih 
guidancf^  rfgurdin^  PfIA  iooniinaluin  m 
offering  thf  homt'owntrship  option. 
Two  crommenters  wrote  that  HUD 
should  encourage  smaller  PHAs  to 
collaborate  with  neighboring  PH.\s  that 
are  offering  the  homeownership  option. 
The  commenters  wrote  that  such  efforts 
to  pool  resouri  es  will  provide  families 
with  more  housing  choices  (including 
more  geographic  flexibility  on  where 
thev  can  live),  attract  more  lenders  to 
the  program  due  to  increased  volume, 
and  create  more  efficient 
homeownership  programs 

HUD  Response  HUD  encourages 
PHAs  to  develop  strategies  to  facilitate 
efficient  use  of  administrative  and  other 
resources  in  implementing  voucher 
homeownership  assistance  Nothing  in 
the  homeownership  option  regulatioii> 
prohibits  one  or  more  PHAs  from 
collaborating  to  administer  a  combined 
homeownership  program  or  to 
administer  complementary 
homeownership  programs. 

Comment:  HUD  should  establish 
homebuver  education  requirement.  One 
commenter  wrote  that  HUD  should 
require  potential  homebuyers  to  partake 
in  homeownership  education  before  the 
provision  of  voucher  homeownership 
assistance 

HID  Response  The  existing 
homeownership  regulations  already 
address  the  concerns  expressed  by  the 
commenter.  As  noted  above  in  this 
preamble,  families  participating  m  the 
homeownership  option  are  required  to 
attend  and  satisfactorily  complete  the 
pre-assistance  homeownership  and 
housing  counseling  program  offered  by 
the  PHA.  Accordingly,  no  regulatory 
change  is  required 

VII.  Findings  and  Certifications 

Regulator}-  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulator, 
Planning  and  Review  OMB  determined 
that  this  rule  is  a  "significant  regulatory- 
action"  as  defined  in  section  J(fl  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 


Order).  Aiiv  changes  made  to  the  rule  as 
a  result  of  that  review  are  identified  in 
the  docket  file.  whi(.h  is  available  for 
public  inspection  in  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Room  1U276,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  .Street.  S\V..  Washington.  DC: 
20410-0.500. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  .Act  of  1995  (2  U.S.C.  1531- 
1518)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
th»'ir  regulator%'  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  final  rule  does  not  impose 
anv  Federal  mandates  on  any  State, 
local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  At:t  of 
1995. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respevit  to  the  environment  was 
made  at  the  proposed  rule  stage  in 
ai:( ordance  with  HUD  regulations  at  24 
CFR  part  50.  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  A(  t  of  1969  (42  l-'.S.C.  4223). 
That  finding  remains  applicable  to  this 
final  rule  and  is  available  for  public 
inspection  between  the  hours  of  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
CJffice  of  the  Rules  Docket  Clerk.  Office 
of  C)eneral  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Devt'Io{)ment.  451  .Seventh  Street.  SW.. 
Washington.  DC  20410-0500. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 

Regulatory  Flexibility  Act  (5  U.S.C. 
605lbl)  (RF.\).  has  reviewed  and 
approved  this  final  rule  and  in  so  doing 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  reason.s  for  HUDs  determination 
are  as  follows: 

(1)  A  Substantial  Number  of  Small 
Entities  will  not  be  Affected.  The  final 
rule  IS  exc:lusively  concerned  with 
public  housing  agencies  that  administer 
tenant-based  housing  assistance  under 
section  8  of  the  United  States  Housing 
Act  of  1937.  Specifically,  the  final  rule 
implements  an  alternative  to  the  basic 
homeownership  option  under  which  a 
PHA  may  elect  to  provide  a  one-time 
downpayment  assistance  grant  to 
eligible  families.  The  final  rule  also 
makes  several  clarifying  and 
streamlining  amendments  to  the 
regulations  governing  basic 
homeownership  voucher  assistance, 
which  is  also  administered  by  PHAs. 


Under  the  definition  of  "small 
governmental  jurisdiction"  in  section 
601(5)  of  the  RFA,  the  provisions  of  the 
RFA  are  applicable  only  to  those  few 
PHAs  that  are  part  of  a  political 
jurisdiction  with  a  population  of  under 
50,000  persons.  The  number  of  entities 
potentially  affected  by  this  rule  is 
therefore  not  substantial. 

(2)  i\o  Significant  Economic  Impact. 
The  final  rule  does  not  change  the 
amount  of  funding  available  under  the 
Housing  Choice  Voucher  Program. 
Accordingly,  the  economic  impact  of 
this  rule  will  not  be  significant,  and  it 
will  not  affect  a  substantial  number  of 
small  entities. 

Executive  Order  13132.  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law.  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
final  rule  is  exclusively  concerned  with 
homeownership  voucher  assistance. 
This  proposed  rule  does  not  have 
federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  the  Executive  Order. 

Catalog  of  Domestic  Assistance  Number 

The  Catalog  of  Domestic  Assistance 
Number  for  the  Housing  Choice 
Voucher  Program  is  14.871. 

List  of  Subjects  in  24  CFR  Part  982 

Grant  programs — housing  and 
community  development.  Housing,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble.  HUD  amends  24  CFR 
part  982  as  follows: 

PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  HOUSING 
CHOICE  VOUCHER  PROGRAM 

1 .  The  authority  citation  for  24  CFR 
part  982  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

2.  In  §  982.4(b),  add  the  definition  of 
"Downpayment  assistance  grant"  in 
alphabetical  order,  and  revise  the 
definition  of  "Homeownership 
assistance"  to  read  as  follows: 

§  982.4    Definitions. 

***** 

(b)  *   *   * 
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Downpayment  assistance  grant.  A 
form  of  homeownership  assistance  in 
the  homeownership  option:  A  single 
downpayment  assistance  grant  for  the 
family.  If  a  family  receives  a 
downpayment  assistance  grant,  a  PHA 
may  not  make  monthly  homeownership 
assistance  payments  for  the  family.  A 
downpayment  assistance  grant  is 
applied  to  the  downpayment  for 
purchase  of  the  home  or  reasonable  and 
customary  closing  costs  required  in 
connection  with  purchase  of  the  home. 
***** 

Homeownership  assistance. 
Assistance  for  a  family  under  the 
homeownership  option.  There  are  two 
alternative  and  mutually  exclusive 
forms  of  homeownership  assistance  by  a 
PHA  for  a  family:  monthly 
homeownership  assistance  payments,  or 
a  single  downpayment  assistance  grant. 
Either  form  of  homeownership 
assistance  may  be  paid  to  the  family,  or 
to  a  mortgage  lender  on  behalf  of  the 
family. 
***** 

3.  Section  982.601(d)  is  revised  to 
read  as  follows: 

§  982.601     Overview. 

***** 

(d)  Family  choice  of  housing  and 
housing  type.  The  family  chooses 
whether  to  use  housing  that  qualifies  as 
a  special  housing  type  under  this 
subpart,  of  as  any  specific  special 
housing  type,  or  to  use  other  eligible 
housing  in  accordance  with 
requirements  of  the  program.  The  PHA 
may  not  restrict  the  family's  freedom  to 
choose  among  available  units  in 
accordance  with  §982.353. 
***** 

4.  Section  982.625  is  amended  by: 

a.  Redesignating  paragraphs  (c)  and 
(d)  as  paragraphs  (f)  and  (g), 
respectively; 

b.  Adding  new  paragraphs  (c),  (d),  (e), 
(h)  and  (i);  and 

c.  In  the  introductory  paragraph  of 
newly  redesignated  paragraph  (g), 
remove  the  reference  to  "{d)(l),  (d)(2) 
(d)(3)"  and  add  "(g)(1),  (g)(2),  or  (g)(3)" 
in  its  place.  The  additions  and  revisions 
read  as  follows: 


or 


§982.625 
General. 


Homeownership  option: 


(c)  Forms  of  homeownership 
assistance.  (1)  A  PHA  may  provide  one 
of  two  forms  of  homeownership 
assistance  for  a  family: 

(i)  Monthly  homeownership 
assistance  payments;  or 

(ii)  A  single  downpayment  assistance 
grant. 


(2)  Prohibition  against  combining 
forms  of  homeownership  assistance.  A 
family  may  only  receive  one  form  of 
homeownership  assistance. 
Accordingly,  a  family  that  includes  a 
person  who  was  an  adult  member  of  a 
family  that  previously  received  either  of 
the  two  forms  of  homeownership 
assistance  may  not  receive  the  other 
form  of  homeownership  assistance  from 
any  PHA. 

(d)  PHA  choice  to  offer 
homeownership  options.  (1)  The  PHA 
may  choose  to  offer  either  or  both  forms 
of  homeownership  assistance  under  this 
subpart,  or  choose  not  to  offer  either 
form  of  assistance.  However,  the  PHA 
must  offer  either  form  of 
homeownership  assistance  if  necessary 
as  a  reasonable  accommodation  for  a 
person  with  disabilities  in  accordance 
with  §  982.601(b)(3). 

(2)  It  is  the  sole  responsibility  of  the 
PHA  to  determine  whether  it  is 
reasonable  to  implement  a 
homeownership  program  as  a 
reasonable  accommodation.  The  PHA 
will  determine  what  is  reasonable  based 
on  the  specific  circumstances  and 
individual  needs  of  the  person  with  a 
disability.  The  PHA  may  determine  that 
it  is  not  reasonable  to  offer 
homeownership  assistance  as  a 
reasonable  accommodation  in  cases 
where  the  PHA  has  otherwise  opted  not 
to  implement  a  homeownership 
program. 

(e)  Family  choice.  (1)  The  family 
chooses  whether  to  participate  in  the 
homeownership  option  if  offered  by  the 
PHA. 

(2)  If  the  PHA  offers  both  forms  of 
homeownership  assistance,  the  family 
chooses  which  form  of  homeownership 
assistance  to  receive. 
***** 

(h)  Recapture  of  homeownership 
assistance.  A  PHA  shall  not  impose  or 
enforce  any  requirement  for  the 
recapture  of  voucher  homeownership 
assistance  on  the  sale  or  refinancing  of 
a  home  purchased  with  assistance  under 
the  homeownership  option. 

(i)  Applicable  requirements.  The 
following  specify  what  regulatory 
provisions  (under  the  heading 
"homeownership  option")  are 
applicable  to  either  or  both  forms  of 
homeownership  assistance  (except  as 
otherwise  specifically  provided): 

(1)  Common  provisions.  The 
following  provisions  apply  to  both 
forms  of  homeownership  assistance: 

(i)  Section  982.625  (General): 

(ii)  Section  982.626  (Initial 
requirements); 

(iii)  Section  982.627  (Eligibility 
requirements  for  families); 


(iv)  Section  982.628  (Eligible  units): 

(v)  Section  982.629  (Additional  PHA 
requirements  for  family  search  and 
purchase); 

(vi)  Section  982.630  (Homeownership 
counseling); 

(vji)  Section  982.t)31  (Home 
inspections,  contract  of  sale.  andi'HA 
disapproval  of  seller): 

(viii)  Section  982.632  (Financing 
purchase  of  home;  affordabilitv  of 
purchase): 

(ix)  Section  982.636  (Portability); 

(x)  Section  982.638  (Denial  or  ' 
termination  of  assistance  for  family); 
and 

(xi)  Section  982.641  (Applicability  of 
other  requirements). 

(2)  Monthly  homeownership 
assistance  payments.  The  following 
provisions  only  apply  to 
homeownership  assistance  in  the  form 
of  monthly  homeownership  assistance 
payments: 

fi)  Section  982.633  (Continued 
assistance  requirements;  family 
obligations): 

(ii)  Section  982.634  (Maximum  term 
of  homeownership  assistance); 

(iii)  Section  982.635  (Amount  and 
distribution  of  monthly  homeownership 
assistance  payment); 

(iv)  Section  982.637  (Move  with 
continued  tenant-based  assistance);  and 

(y)  Section  982.639  (Administrative 
fees). 

(3)  Downpayment  assistance  grant 
The  following  provision  only  applies  to 
homeownership  assistance  in  the  form 
of  a  downpayment  assistance  grant; 
Section  982.643  (Downpayment 
assistance  grants). 

5.  Revise  §  982.627(c)Il).  (c)(2)(iii), 
(c)(3),  and  (e)  to  read  as  follows: 

§982.627     Homeownership  option: 
Eligibility  requirements  for  families. 

*         »         *         *         « 

(c)  Minimum  income  requirements. 
(1)  At  commencement  of  monthly 
homeownership  assistance  payments  for 
the  family,  or  at  the  time  of  a 
downpayment  assistance  grant  for  the 
family,  the  family  must  demonstrate 
that  the  annual  income,  as  determined 
by  the  PHA  in  accordance  with  *«  5.609 
of  this  title,  of  the  adult  family  members 
who  will  own  the  home  at 
commencement  of  homeownership 
assistance  is  not  less  than: 

(i)  In  the  case  of  a  disabled  family  (as 
defined  in  §  5.403(b)  of  this  title),  the 
monthly  Federal  Supplemental  Security 
Income  (SSI)  benefit  for  an  individual 
living  alone  (or  paying  his  or  her  share 
of  food  and  housing  costs)  multiplied  by 
twelve;  or 

(ii)  In  the  case  of  other  families,  the 
Federal  minimum  wage  multiplied  by 
2,000  hours. 
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(2,  ■    '    • 

(ill '  In  the  I  a>»'  ot  an  .'liicrK  nr 
di--,il)lf(i  taniiU  .  the  PUA  shall  iiu  ludi" 
vvpjtdrc  assistani  >'  tnr  th''  adult  taiiiiK 
nit'mbtTs  whn  '.\dl  nwn  thf  Ikuiu'  iii 
dett'rniining  it  tiif  tainiK  niiH't>  tii>' 
minimum  inconu'  rctiuirfnicnt 

(,!)  A  PHA  mav  pstablish  a  niiniiiiuiii 
income  standard  that  is  hii^iu-r  than 
those  described  in  paratjraph  1(11 1 1  ot 
this  section  for  either  or  both  t\  pes  ot 
families.  Flouever.  a  faniil\'  that  meets 
the  applicable  Hl'ID  minimum  int nine 
requirement  described  in  parai^raph 
(c)(1)  of  this  sef:tion,  but  not  the  hit;her 
Standard  established  b\'  the  ['HA  shall 
be  considered  to  satisf\  the  miniiiuiiii 
income  requirement  if 

(i)  The  family  demonstrates  that  it  has 
been  pre-qualified  or  [)re-appro\ fii  tor 
financ  inu. 

(ii)  The  pre-qualified  or  pre-approved 
financing  meets  an\  PHA  established 
requirements  under  §982.632  for 
financing  the  purchase  nf  the  home 
(including  cjualifications  ot  lenders  ,iiul 
terms  of  financing):  and 

(iii)  The  pre-qualified  or  [ire-ap{)ro\  eti 
financing  amount  is  suffi(  lent  to 
purchase  housing  that  meets  HQS  in  the 
PHA's  jurisdiction 
***** 

(e)  Prohibition  (ii^ainst  assistancp  to 
family  that  has  dHaultfd  The  PHA 
shall  not  commence  homeownership 
assistance  for  a  familv  that  includes  an 
individual  who  was  an  adult  member  ot 
a  familv  at  the  time  when  sue  h  tamiK 
receued  homeownership  assist<tn(  e  and 
defaulted  on  a  mortgage  securing  debt 
incurred  to  purr:hase  the  home 

G.  Amend  4)482.fi2H  as  follows: 

a.  Revise  paragraphs  (a)(2)  and  (a)(.1): 

b.  Redesignate  paragraph  (b)  as 
paragraph  (c):  and 

c.  Add  new  paragraph  [h]  The 
revisions  and  additions  read  as  tollows 

§982.628     Homeownership  option:  Eligible 
units. 

(a)  *    *    ' 

(2)  The  unit  is  either  under 
construction  or  alreadv  existing  at  the 
time  the  famdv  enters  into  the  t;ontract 
of  sale. 

(3)  The  unit  is  either  a  one-unit 
propertv  (including  a  manufactured 
home)  or  a  single  dwelling  unit  in  a 
cooperative  or  condominium. 
***** 

(b)  Purchase  of  homp  where  family 
will  not  ov\n  fee  title  to  the  real 
property  Homeownership  assistance 
may  be  provided  for  the  purchase  of  a 
home  where  the  familv  will  not  own  fee 
title  to  the  real  property  on  which  the 
home  IS  located,  but  only  if: 

(1)  The  home  is  located  (m  a 
permanent  foundation:  and 


!-"  rile  tamiK'  has  the  right  to  occupv 
the  home  site  lor  at  least  fort\'  vears. 


7    .\ineiid  t;MH2,h31  as  follows: 

a   Ke\  ise  the  se(  tion  heading: 

b    Kev  ise  paragraph  (a); 

(     Revise  the  sec  ond  sentence  of 
p.ir.igraph  (b)(4): 

d    Ke\  ise  the  first  sentence  of 
[i.iragr.qih  l(  )( 1 ):  .ind 

e   .\dd  [),iragra[)h  (d).  The  re\-isions 
and  .iddition  read  as  follows: 

§982.631     Homeownership  option:  Home 
inspections,  contract  of  sale,  and  PHA 
disapproval  of  seller. 

(a)  HQ.S  inspection  by  PHA.  The  PHA 
m.u  not  lommence  monthly 
homeownership  assistance  payments  or 
()rovide  a  downpavment  assistance 
grant  for  the  fanulv  until  the  PHA  has 
mspec  ted  the  unit  and  has  determined 
that  the  unit  passes  HQS. 

(b)  *    •    • 

(4)  *    •    *  The  PHA  mav  not 
(  ommeni  e  monthlv  hcmieownership 
issist.ini  e  payments,  or  provide  a 
dowii[)avment  assistance  grant  for  the 
tamilv.  until  the  PHA  has  reviewed  the 
iiispec  tion  re[)ort  of  the  independent 
iiispei  tor 
***** 

l(  )  dontrait  of  sale.  (1)  Before 
I  ommeiK  ement  of  monthly 
liomeownership  assistance  payments  or 
rec  eipt  of  a  downpavment  assistance 
5rant.  a  member  or  members  of  the 
famiK  must  enter  into  a  contract  of  sale 
with  the  seller  of  the  unit  to  be  acquired 
b\'  the  famiK    *    *    * 

***** 

(d)  PHA  disapproval  of  seller.  In  its 
administrative  discretion,  the  PHA  may 
denv  approval  of  a  seller  for  any  reason 
[jrov  ided  for  disapproval  of  an  owner  in 
t?MH2..U)b(c)- 

H   Amend  <^  482.635  as  follows: 

a   In  paragraph  (c)(2)(vi).  remove  the 
word  "and": 

b  In  paragraph  (c)(2)(vii).  replace  the 
period  at  the  end  of  the  paragraph  with 
".  and": 

c.  Add  paragraph  (c)(2)(viii);  and 

d.  In  paragraph  (e),  revise  the  first 
sentenc:e.  The  revisions  and  additions 
read  as  follows: 

§982.635  Homeownership  option:  Amount 
and  distribution  of  monthly  homeownership 
assistance  payment. 

***** 

(c)  *    *    * 
(2)  •    *    ' 

(viii)  Land  lease  payments  (where  a 
familv  does  not  own  fee  title  to  the  real 
propertv  on  which  the  home  is  located; 
see*?  982.628(b)). 


(e)  Automatic  termination  of 
homeownership  assistance 
Homeownership  assistance  for  a  family 
terminates  automatically  180  calendar 
davs  after  the  last  homeownership 
assistance  pavment  on  behalf  of  the 
family.  *    *    * 

§  982.640    [Removed] 

9.  Remove  §982.640. 

10.  Revise  §  982.641(b)(4)  to  read  as 
follows: 

§982.641     Homeownership  option: 
Applicability  of  other  requirements. 

***** 

(b)  *    *    * 

(4)  Section  982.306  (PHA  disapproval 
of  owner)  (e.xcept  that  a  PHA  may 
disapprove  a  seller  for  anv  reason 
described  in  paragraph  (c),  see 
§982. 631(d)). 

***** 

11.  Add  §982.643  to  read  as  follows: 

§982.643     Homeownership  option: 
Downpayment  assistance  grants. 

(a)  General.  (1)  A  PHA  may  provide  a 
single  downpayment  assistance  grant  for 
a  participant  that  has  received  tenant- 
based  or  project-based  rental  assistance 
in  the  Housing  Choice  Voucher 
Program. 

(2)  The  downpayment  assistance  grant 
must  be  applied  toward  the 
downpayment  required  in  connection 
with  the  purchase  of  the  home  and/or 
reasonable  and  customary  closing  costs 
in  connection  with  the  purchase  of  the 
home. 

(3)  If  the  PHA  permits  the 
downpayment  grant  to  be  applied  to 
closing  costs,  the  PHA  must  define  what 
fees  and  charges  constitute  reasonable 
and  customary  closing  costs.  However, 
if  the  purchase  of  a  home  is  financed 
with  FHA  mortgage  insurance,  such 
financing  is  subject  to  FHA  mortgage 
insurance  requirements,  including  any 
requirements  concerning  closing  costs 
(see  §  982.632(b)  of  this  part  regarding 
the  applicability  of  FHA  requirements  to 
voucher  homeownership  assistance  and 
§  203.27  of  this  title  regarding  allowable 
fees,  charges  and  discounts  for  FHA- 
insured  mortgages). 

(b)  Maximum  downpayment  grant.  A 
downpayment  assistance  grant  may  not 
exceed  twelve  times  the  difference 
between  the  payment  standcird  and  the 
total  tenant  payment. 

(c)  Payment  of  downpayment  grant. 
The  downpayment  assistance  grant  shall 
be  paid  at  the  closing  of  the  family's 
purchase  of  the  home. 

(d)  Administrative  fee.  For  each 
downpayment  assistance  grant  made  by 
the  PHA.  HUD  will  pay  the  FHA  a  one- 
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time  administrative  fee  in  accordance 
with  §  982. 152(a)(l)(iii). 

(e)  Return  to  tenant-based  assistance. 
A  family  that  has  received  a 
downpayment  assistance  grant  may 
apply  for  and  receive  tenant-based 
rental  assistance,  in  accordance  with 
program  requirements  and  PHA 
policies.  However,  the  PHA  may  not 
commence  tenant-based  rental 


assistance  for  occupancy  of  the  new  unit 
so  long  as  any  member  of  the  family 
owns  any  title  or  other  interest  in  the 
home  purchased  with  homeownership 
assistance.  Further,  eighteen  months 
must  have  passed  since  the  family's 
receipt  of  the  downpayment  assistance 
grant. 

(f)  Implementation  of  downpayment 
assistance  grants.  A  PHA  may  not  offer 


downpayment  assistance  under  this 
paragraph  until  HUD  publishes  a  notice 
in  the  Federal  Register. 

Dated:  October  8.  2002 
Michael  M.  Liu, 

Assistant  Secretary  tor  Publn  and  Imhan 

Housing. 

[FR  Doc:.  02-26343  Fileci  10-17-02:  8:4.^  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

(FRL-7385-9) 

RIN  2060-AG87 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Friction 
Materials  Manufacturing  Facilities 

agency:  Environmental  Protection 
Agency  (EPA) 
ACTIOM:  Final  rule. 

summary:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existing  friction  materials 
manufacturing  facilities.  Some  of  these 
facilities.  specific:ailv  those  that  [lerfnrni 
solvent  mixing,  have  been  identified  as 
major  sources  of  hazardous  air 
pollutants  (HAP)  including  n-hexane. 
toluene,  and  tnchloroethvleiie 


Exposure  to  these  substances  has  been 
demonstrated  to  cause  adverse  hcMlth 
effei:ts  such  as  irritation  of  the  lungs, 
skill,  mucous  membranes,  and  effects  on 
the  central  nervous  system,  liver,  and 
kidney. 

Today's  final  rule  will  implement 
section  1 12(d)  of  the  Clean  Air  Act 
(CAA)  bv  rtH^uiring  all  major  sources  to 
meet  HAP  emission  standards  reflecting 
the  application  of  the  maximum 
ai:hievable  control  technology  (MACT). 
Implementation  of  today's  final  rule  will 
reduce  HAP  emissions  by 
approxiinatelv  290  tons  per  year  (tpy). 

EFFECTIVE  DATE:  (Jctober  18,  2002. 

ADDRESSES:  Docket  No.  A-97-57 
contains  supporting  information  used  in 
developing  the  final  rule  The  docket  is 
located  at  the  Air  and  Radiation  Docket 
and  Information  Onter  in  the  EPA 
Docket  Center.  (EPA/DC)  EPA  West. 
Room  B102.  1301  Constitution  Ave., 
NVV.  Washington.  DC.  and  may  be 
inspected  from  8:30  a.m.  to  4:30  p.m  , 


Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  For 
further  information  concerning 
applicability  and  rule  determinations, 
contact  the  appropriate  State  or  local 
agency  representative.  If  no  State  or 
local  representative  is  available,  contact 
the  EPA  Regional  Office  staff  listed  in 
§  63.13.  For  information  concerning  the 
analyses  performed  in  developing  this 
rule,  contact  Kevin  Cavender.  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Emission  Standards 
Division.  Metals  Group.  (Mail  Code 
439-02).  Research  Triangle  Park.  NC 
2771 1 .  telephone  number  (919)  541- 
2364.  electronic  mail  address 
ca  ven  der.  kevin  @epa  .gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  Categories  and  entities 
potentially  regulated  by  this  action 
include  those  listed  in  the  following 
table: 


Category 


NAICS  code 


Industry 1  33634.  327999.  333613 


Examples  of  regulated  entities 


Friction  materials  manufactunng  facilities 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  potentially 
regulated  by  this  action  To  determine 
whether  your  facility  is  regulated  by  this 
action,  vou  should  examine  thf- 
applicability  criteria  in  *}  63.9485  of 
today  s  final  rule  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  partii  ular  entity,  i  onsult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section 

Judicial  Review  The  NESHAP  for 
friction  materials  manufacturing  was 
proposed  on  October  4.  2001  (66  FK 
50768)  Today's  action  dnnounces  EPAs 
final  decisions  on  the  rule  I'nder 
section  307(b)(1)  of  the  CAA.  |udi(  i,il 
review  of  today's  final  rule  is  avadable 
by  filing  a  petition  for  review  in  the  l'  S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  December  17,  2002 
Only  those  ob)ec:tions  to  this  rule  whu  h 
were  raised  with  reasonable  specificity 
during  the  period  for  public  comment 
may  be  raised  during  judicial  review 
lender  section  J07(b)(2)  of  the  CAA,  the 
requirements  that  are  the  subject  of 
todays  final  rule  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  Ef\-\  to  enforce  these 
requirements 

World  Wide  Web  lW^\^\,^}  In  addition 
to  being  available  in  the  docket,  an 
electronic  (  opy  r)f  today's  final  rule  will 
also  be  available  on  the  WWW  through 
the  Technology  Transfer  Network 


(TTN).  Following  the  Administrator's 
signature,  a  copy  of  the  final  rule  will 
be  posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at  htip:// 
nnvv  epii  gnv/ttn/narpg  The  TTN 
provides  information  and  tet:hnology 
exchange  in  various  areas  of  air 
pollution  control  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

Outline  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Bdc.kground  ami  Piitilif  Parlu  ipation 
.\  What  IS  thtr  stdtulorv  authority  for 

NESHAI" 
B.  What  c  riteria  are  used  in  the 

development  of  NK.SHAP' 
r   How  was  thf  rule  devflciped? 
1)  How  I  an  I  ^fX  (  upit»s  nf  this  document 

.ind  othnr  reiatcii  information' 

II  Siiinniar\  nt  ttif  Final  Rule 

A   Who  must  comply  with  this  rule? 
B.  What  sources  are  affected.' 
C  What  are  the  compliance  dates? 
D  What  are  the  emission  limitations? 
K.  What  ,ire  the  initial  and  i  ontinuous 

1  omphaiii  e  ri'(|iiirements' 
V   What  are  the  rintiiu  ation.  recordkeeping. 

and  reporting  recjuirements? 

III  .Summary  o\  Major  (Jianges  Since 

Proposal 
1\'   Summary  of  Responses  to  Major 
(  ominents 
\   l)e  .Mininus  I'se  Exemption 
H   M.VCr  Standard 
t.   ( ionipliaiK  e  Deadhne 
V    Suninidr\  ut  Impacts 
,\  What  are  the  health  impacts? 


B.  What  are  the  air  emission  reduction 

impacts? 
V.  What  are  the  cost  impacts? 
L)  What  are  the  economic  impacts? 
K  What  are  the  non-air  quality 

environmental  and  energy  impacts? 
\1   .Administrative  Requirements 

.A  Executive  Order  12866,  Regulatory 

Planning  and  Review 
B   Executive  Order  13132,  Federalism 
V.  Executive  Order  13175,  Consultation 

and  Coordinati(m  with  Indian  Tribal 

(Governments 
11  Exec  utive  Order  13045.  Protection  of 

t:hildren  from  Environmental  Health 

Risks  and  Safety  Risks 
E.  Executive  Order  13211.  Actions 

Concerning  Regulations  that 

Significantly  Affect  Energy  Supply. 

Distribution,  or  Use 
F  Lnfunded  Mandates  Reform  Act  of  1995 
c;   Regulatory  Flexibility  .Act  (RF.A),  as 

.Amended  bv  the  .Small  Business 

Regulatory  Enforcement  Fairness  Ac:t  of 

1996  (SBREFA),  5  IJ.S.C.  601  et  seq 
H  Paperwork  Reduction  .Act 
I.  National  Technology  Transfer  and 

.Advancement  .Act  of  1995 
I  Congressional  Review  .Act 

I.  Background  and  Public  Participation 

A   What  Is  the  Statuton-  Authority  for 
NESHAP? 

Section  112  of  the  CAA  requires  us  to 
list  all  categories  and  subcategories  of 
major  sources  of  HAP  emissions  and  to 
establish  NESHAP  for  their  control. 
Major  sources  are  those  that  emit  or 
have  the  potential  to  emit  at  least  10  tpy 
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of  any  single  HAP  or  25  tpy  of  any 
combination  of  HAP.  An  initial  list  of 
source  categories  and  accompanying 
schedules  for  regulation  were  published 
on  December  3, 1993  (58  FR  63941). 
Friction  materials  manufacturing  was 
not  among  the  initially  listed  source 
categories.  A  subsequent  notice 
published  on  June  4, 1996  (61  FR  28197) 
added  friction  products  manufacturing 
to  the  list  of  major  source  categories 
scheduled  for  regulation  by  November 
15,  2000.  The  listing  was  based  on 
information  obtained  in  a  1992  siurey 
of  the  industry  from  which  we 
concluded  that  some  facilities  that 
manufacture  friction  products  have  the 
potential  to  be  major  sources  of  HAP 
emissions.  Friction  products 
manufacturing  includes  facilities  that 
manufactiu^,  assemble,  or  rebuild 
friction  products  such  as  brakes  or 
clutches.  Based  on  information  obtained 
during  the  development  of  this  final 
rule,  we  have  determined  that  only 
facilities  that  manufacture  friction 
materials  have  the  potential  to  emit 
HAP  at  major  source  levels.  As  such, 
this  final  rule  will  affect  only  friction 
materials  manufacturers  and  will  not 
affect  facilities  that  only  assemble  or 
rebuild  friction  products.  Friction 
materials  manufacturing  was  added  to 
the  source  category  list  on  February  12, 
2002  (67  FR  6521),  replacing  friction 
products  manufactiu'ing. 

B.  What  Criteria  Are  Used  in  the 
Development  of  NESHAP? 

Section  112  of  the  CAA  requires  that 
we  establish  NESHAP  for  the  control  of 
HAP  from  both  new  and  existing  major 
soiu-ces.  The  CAA  requires  the  NESHAP 
to  reflect  the  maximum  degree  of 
reduction  of  HAP  emissions  that  is 
achievable.  This  level  of  control  is 
commonly  referred  to  as  MACT. 

The  MACT  floor  is  the  minimum 
control  level  allowed  for  NESHAP  and 
is  defined  imder  section  112(d)(3)  of  the 
CAA.  In  essence,  the  MACT  floor 
ensiu^s  that  the  standard  is  set  at  a  level 
that  assures  that  all  major  sources 
achieve  the  level  of  control  at  least  as 
stringent  as  that  already  achieved  by  the 
better-controlled  and  lower-emitting 
sources  in  each  source  category  or 
subcategory.  For  new  sources,  the 
MACT  floor  cannot  be  less  stringent 
than  the  emission  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
standards  for  existing  sources  can  be 
less  stringent  than  the  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  for  categories  or  subcategories 


with  30  or  more  sources  (or  the  best- 
performing  five  sources  for  categories  or 
subcategories  with  fewer  than  30 
sources)  (CAA  section  112(d)(3)). 
In  developing  MACT,  we  also 
consider  control  options  that  are  more 
stringent  than  the  floor.  We  may 
establish  standards  more  stringent  than 
the  floor  taking  into  consideration  the 
cost  of  achieving  the  emission 
reductions,  any  non-air  quality  health 
and  enviroimiental  impacts,  and  energy 
requirements  (CAA  section  112(d)(2). 

C.  How  Was  the  Rule  Developed? 

We  proposed  the  NESHAP  for  friction 
materials  manufacturing  on  October  4. 
2001  (66  FR  50768).  The  preamble  for 
the  proposed  standards  described  the 
rationale  for  the  proposed  standards. 
Public  comments  were  solicited  at  the 
time  of  proposal.  The  public  conunent 
period  lasted  from  October  4,  2001  to 
December  3,  2001.  Industry 
representatives,  regulatory  agencies, 
environmental  groups,  and  the  general 
public  were  given  the  opportunity  to 
comment  on  the  proposed  rule  and  to 
provide  additional  information  during 
the  public  comment  period.  Although 
we  offered  at  proposal  the  opportunity 
for  oral  presentation  of  data,  views,  or 
arguments  concerning  the  proposed 
rule,  no  one  requested  a  hearing,  and  a 
hearing  was  not  held. 

We  received  a  total  of  four  letters 
containing  comments  on  the  proposed 
rule  during  and  after  the  public 
conunent  period.  Conunenters  included 
a  Federal  government  agency,  a  law  firm 
representing  a  friction  materials 
manufacturing  company,  and  an 
industry  trade  association.  Today's  final 
rule  reflects  our  full  consideration  of  all 
of  the  comments  received.  Major  public 
comments  on  the  proposed  rule,  along 
with  our  responses  to  those  comments, 
are  siunmarized  in  this  preamble. 

D.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  A-97-57.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the  Air 
and  Radiation  Docket  and  Information 
Center  in  the  EPA  Docket  Center.  (EPA/ 
DC)  EPA  West,  Room  B102.  1301 
Constitution  Ave.,  NW,  Washington, 
DC,  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1742,  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  and 
Information  Center  is  (202)  566-1742). 


You  may  access  this  Federal  Register 
document  electronically  through  the 
EPA  Internet  under  the  "Federal 
Register"  listings  at  http:// 
www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wH'w.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  Air  and 
Radiation  Docket  and  Information 
Center.  Once  in  the  system,  select 
"search,"  then  key  in  the  appropriate 
docket  identification  number. 

n.  Summary  of  the  Final  Rule 

This  section  presents  a  summary  of 
the  requirements  of  today's  final  rule. 

A.  Who  Must  Comply  With  This  Rule^ 

The  final  rule  applies  to  any  owner  or 
operator  of  a  friction  materials 
manufacturing  facility  that  is.  or  is  part 
of,  a  major  source  of  HAP  emissions. 
Friction  materials  manufacturing 
includes  any  facility  engaged  in  the 
manufacture  of  friction  materials  such 
as  brake  and  clutch  linings. 

B.  What  Sources  Are  Affected? 

The  final  rule  affects  each  existing  or 
new  solvent  mixer  at  a  friction  materials 
manufacturing  facility  which  uses  a 
solvent  in  their  mixer  that  contains  one 
or  more  HAP  as  an  ingredient  to  the 
friction  material  composition. 

C.  What  Are  the  Compliance  Dates? 

All  existing  affected  sources  must  be 
in  compliance  no  later  than  October  18. 
2005,  An  affected  source  is  an  existing 
soiu-ce  if  its  construction  began  before 
October  4,  2001.  A  new  or  reconstructed 
affected  source  with  an  initial  start  up 
date  on  or  after  October  4,  2001.  but 
before  October  18,  2002  must  be  in 
compliance  by  October  18,  2002.  A  new 
or  reconstructed  source  with  an  initial 
start  up  date  after  October  18,  2002  must 
be  in  compliance  upon  initial  start  up. 
An  affected  source  is  considered 
reconstructed  if  it  meets  definition  of 
"reconstruction"  in  40  CFR  63.2. 

D.  What  Are  the  Emission  Limitations? 

Today's  final  rule  will  require  owners 
or  operators  of  new  and  existing  large 
solvent  mixers  to  limit  emissions  of 
total  organic  HAP  discharged  to  the 
atmosphere  to  30  percent  or  less  of  that 
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which  would  otherwise  be  emitted  in 
the  absence  of  solvent  recovery  and/or 
solvent  substitution,  based  on  a  7-dav 
block  average  Owners  or  operators  of 
new  and  existing  small  solvent  mixers 
will  be  required  to  limit  emissions  of 
total  organic  HAP  discharged  to  the 
atmosphere  to  15  percent  or  less  of  that 
which  would  otherwise  be  emitted  in 
the  absence  of  solvent  recover.'  and/or 
solvent  substitution,  based  on  a  7-day 
block  average 

E.  What  Are  thf  Initial  and  Continuous 
dompliancf  Requirfments'' 

For  owners  or  operators  of  solvent 
mixers  using  a  solvent  recovery  system, 
initial  compliance  will  be  determined 
by  measuring  and  recording  the  weight 
of  solvent  added  to  each  affected  mixer 
and  the  weight  of  solvent  recovered  for 
each  mix  batch  over  the  first  7 
consecutive  davs  after  the  compliance 
date.  For  owners  or  operators  of  solvent 
mixers  using  solvent  substitution,  initial 
compliance  will  be  determined  by 
recording  the  use  of  a  non-H.\P  material 
as  a  substitute  for  a  HAP  solvent  for 
each  mix  batch  For  owners  or  operators 
of  new  and  existing  large  solvent 
mixers,  initial  compliance  is 
demonstrated  if  the  average  amount  of 
solvent  discharged  to  the  atmosphere 
recorded  for  each  mix  batch  over  the  7- 
dav  period  does  not  exceed  30  percent 
of  that  which  would  otherwise  be 
emitted  in  the  absence  of  solvent 
recovery  and/ or  solvent  substitution. 
For  owners  or  operators  of  new  and 
existing  small  solvent  mixers,  initial 
compliance  is  demonstrated  if  the 
average  amount  of  solvent  discharged  to 
the  atmosphere  recorded  for  each  mix 
batch  over  the  7-day  period  does  not 
exceed  15  percent  of  that  whu:h  would 
otherwise  be  emitted  in  the  absence  of 
solvent  recover.'  and/or  solvent 
substitution.  Today's  final  rule  also 
includes  performance  specifications  for 
the  weight  measurement  device  as  well 
as  procedures  for  conducting  the 
measurements  and  computing  the 
results 

For  owners  or  operators  of  solvent 
mLxers  using  a  solvent  rec:overy  system, 
continuous  compliance  will  be 
determined  by  continuing  to  measure 
and  record  the  weight  of  solvent  added 
to  each  affected  mixer  and  the  weight  of 
solvent  recovered  for  each  mix  batch 
For  owners  or  operators  of  solvent 
mixers  using  solvent  substitution, 
continuous  compliance  will  be 
determined  by  continuing  to  record  the 
use  of  a  non-HAP  material  as  a 
substitute  for  HAP  solvent  for  each  mix 
batch.  For  owners  or  operators  of  new 
and  existing  large  solvent  mixers. 
continuous  compliance  is  demonstrated 


by  maintaining  each  7-day  block  average 
at  or  below  JO  percent  of  that  which 
would  otherwise  be  emitted  in  the 
absence  of  solvent  recovery  and/or 
solvent  substitution.  For  owners  or 
operators  of  new  and  existing  small 
solvent  mixers,  continuous  compliance 
IS  demonstrated  by  maintaining  each  7- 
day  block  average  at  fir  below  15  percent 
of  that  which  would  otherwise  be 
emitted  in  the  absence  of  solvent 
recovery  and/or  solvent  substitution. 

F  What  Arc  the  Notification. 
Recordkeeping,  and  Reporting 
Requin'ments' 

The  notification,  recordkeeping,  and 
reporting  recjuirements  in  today's  final 
rule  rely  im  the  NESHAP  General 
Provisions  in  40  (;FR  part  63.  subpart  A. 
rable  1  in  the  final  rule  shows  each  of 
the  requirements  in  the  General 
Provisions  (<!»^63.2  through  63.15)  and 
whether  they  apply 

Under  the  final  rule,  owners  or 
operators  subject  to  these  standards 
must  submit  each  of  the  notifications 
contained  in  the  General  Provisions  that 
applies  to  them.  These  include  an  initial 
notification  of  applicability,  which  for 
existing  sources  is  required  within  120 
days  of  the  promulgation  date;  and  a 
notification  of  compliance  status,  which 
must  be  submitted  before  the  close  of 
business  on  the  30th  calendar  day 
follow  iiig  the  completion  of  the  initial 
c:om[)liani  e  demonstration 

In  addition,  owners  or  operators 
subject  to  these  standards  will  need  to 
prepare  and  maintain  all  records 
required  by  the  (General  Provisions  to 
document  compliance  with  each 
enforceable  provision  of  the  proposed 
rule  Records  needed  to  show 
continuous  compliance  with  the 
emission  limitation  in  the  final  rule  are 
to  be  kept  for  5  years. 

We  are  also  requiring  owners  or 
operators  of  all  affected  sources  to 
submit  semiannual  compliance  reports 
which  highlight  anv  deviations  from  the 
emission  limitation  and  other 
provisions  of  the  final  rule.  Each  report 
will  be  due  no  later  than  30  days  after 
the  end  of  the  reporting  period.  If  no 
deviations  occurred,  owners  or 
operators  are  only  required  to  submit  a 
statement  that  there  were  no  deviations 
from  the  emission  limitation  during  the 
reporting  period.  More  detailed 
information  will  be  required,  as 
specified  in  the  final  rule,  if  a  deviation 
occurred  or  there  was  a  startup, 
shutdown,  or  malfunction  event. 
Owners  or  operators  must  submit  an 
immediate  report  if  they  undertake 
actions  during  a  startup,  shutdown,  or 
malfunction  that  are  inconsistent  with 
the  procedures  in  their  approved 


startup,  shutdown,  and  malfunction 
plan,  required  by  §  63.6(e)(3)  of  the 
General  Provisions.  Deviations  that 
occur  during  a  period  of  startup, 
shutdown,  or  malfunction  are  not 
violations  if  the  owner  or  operator 
demonstrates  to  our  satisfaction  that  the 
affected  source  was  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan. 

III.  Summary  of  Major  Changes  Since 
Proposal 

This  section  describes  the  major 
changes  made  to  the  proposed  rule 
based  on  public  comments.  We 
extended  the  compliance  period  for 
existing  sources  from  2  years  to  3  years. 
We  subcategorized  the  friction  materials 
manufacturing  source  category  into 
small  and  large  solvent  mixer 
subcategories  and  established  new 
MAGT  floor  and  beyond-the-floor 
control  options  for  those  subcategories. 
We  chose  the  MACT  floor  option  of  70 
percent  emission  reduction  as  the 
standard  for  new  and  existing  large 
solvent  mixers  and  the  beyond-the-floor 
option  of  85  percent  emission  reduction 
as  the  standard  for  new  and  existing 
small  solvent  mixers.  We  now  allow 
owners  and  operators  the  option  of 
complying  with  the  standards  by  using 
solvent  recovery,  as  proposed,  or 
substitution  to  a  non-HAP  containing 
solvent.  We  revised  the  initial  and 
continuous  compliance  requirements  to 
reflect  the  change  in  standards.  We  also 
added  definitions  for  small  solvent 
mixer,  large  solvent  mixer,  and  solvent 
substitution. 

IV.  Summary  of  Responses  to  Major 
Comments 

This  section  summarizes  the  major 
comments  we  received  on  the  proposed 
rule  and  our  responses  to  those 
comments.  A  more  comprehensive 
summary  of  comments  and  responses 
can  be  found  in  Docket  No.  A-97-57. 

A.  De  Minimis  Use  Exemption 

Comment:  One  commenter 
recommended  that  the  final  rule  clarify 
the  intended  applicability  of  the  rule  by 
including  a  de  minimis  use  (production) 
exemption  that  would  exempt  from  the 
standard  facilities  that  produce  very 
small  amounts  of  friction  material. 

Response:  A  follow-up  contact  with 
the  commenter  revealed  that  the 
commenter's  concerns  are  based  on 
research  and  development  (R&D) 
activities.  Because  §  63.9485(b)  of  the 
rule  includes  an  exemption  for  R&D 
facilities,  as  they  are  defined  in  section 
112(c)(7)  of  the  CAA,  any  R&D  activities 
related  to  friction  materials  would  not 
be  covered  under  the  friction  materials 
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manufacturing  NESHAP.  As  such,  no 
change  has  been  made  in  the  final  rule 
to  address  this  comment. 

B.  MACT  Standard 

1.  Additional  Emission  Reductions 

Comment:  One  commenter  noted  that 
the  proposed  rule  affects  only  a  few 
soiuces  and  will  reduce  baseline  HAP 
emissions  from  the  industry  by  only  50 
percent,  allowing  330  tpy  of  emissions 
to  not  be  recovered  through 
implementation  of  the  proposed  rule. 
The  commenter  stated  that  it  was 
troubling  that  the  proposal  did  not 
iiiclude  a  mechanism  for  addressing 
these  remaining  emissions. 

Response:  Emissions  due  to  the  use  of 
HAP  solvents  in  solvent  mixing 
operations  account  for  99  percent  of  the 
baseline  HAP  emissions.  The  emission 
standards  contained  in  both  the 
proposed  rule  and  the  final  rule  are 
based  on  what  we  believe  to  be  the 
maximum  technically  and  economically 
feasible  level  of  emissions  control 
achievable  for  solvent  mixers.  As  such, 
the  rule  effectively  addresses  the  solvent 
mixing  component  of  HAP  emissions 
from  friction  materials  manufacturing. 
However,  fugitive  emissions  resulting 
from  the  residual  solvent  in  the  mixed 
material,  which  accounts  for 
approximately  70  percent  of  the 
estimated  HAP  emissions  that  will 
remain  once  the  final  rule  is 
implemented,  are  not  addressed.  These 
emissions  occur  in  later  process 
equipment  (extruders,  granulators. 
dryers,  hot  presses,  and  curing  ovens.) 
None  of  these  pieces  of  equipment  are 
currently  equipped  with  HAP  emission 
controls.  Therefore,  the  MACT  floor  is 
no  additional  emission  reduction  for 
these  sources.  The  commenter  did  not 
provide  any  data  that  would  indicate 
that  control  of  these  fugitive  sources 
would  be  economically  feasible,  and  we 
do  not  believe  that  it  would  be  cost- 
effective  to  capture  and  control  the 
fugitive  emissions  from  these  sources. 
For  these  reasons,  we  have  decided,  as 
proposed,  not  to  regulate  these  sources. 
No  change  has  been  made  in  the  final 
rule  to  address  this  comment. 

2.  Consideration  of  Mixer  Type/ 
Configuration  and  Cost  of  Compliance 

Comment:  According  to  one 
commenter,  the  proposed  rule  is 
factually  flawed  because  it  fails  to 
account  for  the  type  and  configiu'ation 
of  three  of  the  mixers  currently  operated 
by  the  commenter's  facility,  which 
constitute  50  percent  of  the  facility's 
operations.  The  commenter  noted  that 
these  three  small  solvent  mixers  do  not 
perform  the  mixing  and  drying  in  an 


enclosed  space  amenable  to  complete 
capture  of  VOC  emissions,  in  contrast  to 
the  Plant  A  mixer  used  by  EPA  to 
establish  MACT.  The  commenter  stated 
that  the  proposed  rule  incorrectly 
assumes  that  all  mixers  in  the  industry 
can  be  retrofitted  relatively  easily  with 
VOC  capture  and  recovery  systems. 

The  commenter  stated  that  it  would 
be  impossible,  due  to  design  and 
process  parameters,  to  control  the 
emissions  from  these  three  small 
uncontrolled  mixers  to  achieve  the 
proposed  85  percent  overall  standard. 
According  to  the  commenter,  the  two 
major  components  of  the  three  small 
uncontrolled  mixers  (mixing  bowl  and 
mixing  assembly)  are  separate  from  each 
other,  unlike  the  fourth  mixer  at  the 
facility  (and  more  typical  of  the 
industry)  in  which  the  mixing  assembly 
is  integral  to  the  mixing  bowl.  In  the 
case  of  the  three  small  uncontrolled 
mixers,  materials  are  dumped  into  the 
mixing  bowl,  the  bowl  is  rolled  under 
the  mixing  assembly,  and  the  assembly 
is  lowered  and  raised  pneumatically  in 
and  out  of  the  mixing  bowl  as  needed. 
According  to  the  commenter.  the 
presence  of  the  mixing  assembly  makes 
it  impossible  to  get  an  acceptable 
vacuum  seal  to  extract  solvent  vapors 
during  the  mixing  process.  The 
conunenter  stated  that  it  would  be  very- 
difficult  if  not  impossible  to  install 
capture  devices  on  the  mixer,  extrusion, 
and  conveying  processes  to  achieve  the 
required  minimum  90  percent  capture 
efficiency.  The  commenter  argued  that 
the  engineering  obstacles  to  retrofitting 
the  three  small  unconfrolled  mixers 
with  emission  controls  are  so  severe  that 
the  three  mixers  would  need  to  be 
replaced  under  any  scenario,  at  ver>' 
substantial  cost. 

Response:  We  agree  with  the 
commenter  that  the  proposed  rule  did 
not  account  for  the  cost  to  replace  the 
existing  small  solvent  mixers  in  order 
for  the  facility  to  meet  the  required  85 
percent  standard  for  small  solvent 
mixers.  In  addition,  we  agree  that 
because  of  their  configuration,  the  small 
solvent  mixers  cannot  be  retrofitted 
with  a  system  to  capture  and  recover  the 
hexane  solvent,  and,  therefore,  must  be 
replaced.  Based  on  information  we  have 
received  from  the  commenter,  we  have 
revised  our  cost  estimates  for  the  final 
rule  to  include  the  cost  for  a  new  large 
solvent  mixer  to  replace  the  existing 
small  solvent  mixers,  as  well  as  a 
solvent  recover^'  system.  We  now 
estimate  a  capital  cost  of  approximately 
$900,000,  an  annual  cost  of 
approximately  $115,000  (without 
recovery  credits,  i.e.,  the  value  of  the 
recovered  solvent),  and  an  annual  cost 
credit  of  approximately  $15,600  (with 


recovery  credits)  for  the  commenter's 
facility  to  achieve  the  required  70 
percent  emission  reduction  for  the  new 
large  solvent  mixer.  For  monitoring, 
recordkeeping,  and  reporting,  we 
estimate  a  capital  cost  of  approximateh 
52,300  and  an  annual  cost  of 
approximately  $12,000.  Overall,  we 
estimate  a  total  annual  cost  of 
approximately  $126,000  (without 
recovery'  credits)  and  an  annual  cost 
credit  of  approximately  $3,600  (with 
recovery  credits). 

Based  on  70  percent  reduction  of 
uncontrolled  emissions  for  the  new 
large  solvent  mixer,  we  estimate  an 
emission  reduction  of  approximately 
250  tpy.  Using  these  cost  and  emission 
reduction  values,  we  estimate  a  cost  per 
ton  of  approximately  $500/ton  (without 
recovery-  credits)  and  a  cost  per  ton 
credit  of  approximately  Sl4/ton  (with 
recovery  credits).  Based  on  these  low- 
cost  per  ton  values,  we  conclude  that 
replacing  the  existing  small  solvent 
mixers  and  with  a  large  solvent  mixer 
and  installing  a  solvent  recovery  system 
(condenser)  capable  of  meeting  the 
required  70  percent  standard  for  large 
mixers  is  cost-effective.  The  associated 
secondary  air  impacts  and  energy 
impacts  are  also  estimated  to  be  low; 
secondary  emissions  are  less  than  3  tpy, 
and  energy  impacts  are  only 
approximately  1.100  million  Btu/yr.  No 
change  has  been  made  in  the  final  rule 
to  address  this  comment. 

3.  Assumed  Mixer  Size 

Comment:  One  commenter  disagreed 
with  EPA's  premise  (described  below) 
for  using  Plant  A's  vacuum  system 
efficiency  in  determining  MACT  for  the 
proposed  rule.  As  noted  by  the 
commenter,  the  proposed  rule  states 
that  vacuum  systems  remove  solvents 
from  the  mixed  material  by  evaporation 
at  low  pressure,  so  the  higher  the 
volatility  of  the  solvent,  the  more  easily 
it  can  be  removed  by  a  vacuum  system. 
The  proposal  preamble  states  that,  of  the 
solvents  used,  hexane  is  the  most 
volatile,  while  toluene  is  the  least 
volatile.  The  preamble  also  indicates 
that,  based  on  the  available  data.  Plant 
A's  vacuum  system  efficiency  of  95 
percent  is  the  best  of  the  existing 
systems.  Because  Plant  A  also  uses  the 
least  volatile  solvent,  the  proposed  rule 
assumes  that  a  vacuum  system 
efficiency  of  95  percent  can  be  achieved 
for  all  three  of  tJie  solvents  used  at  the 
existing  facilities.  The  commenter 
argued  that  this  premise  neglects  other 
parameters,  such  as  mixer  size,  mixer 
cycle,  mixer  type,  or  differences  in 
product  chemistry. 

The  commenter  stated  that  EPA 
incorrectly  assumed  that  typical  mixer 
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batch  sizes  range  fmm  300  to  1,000 
pounds  of  mattTtal   Based  on 
information  the  commenter  obtained 
from  the  docket,  the  rnmmenter 
estimated  that  the  weight  of  a  typical 
batch  at  Plant  A  is  331  pounds 
(including  solvent).  The  commenter 
contrasted  this  amount  with  the  .<,300 
pounds  (not  including  solvent) 
commonlv  mixed  in  one  of  the  mi.xers 
at  the  commenter's  facility,  concluding 
that  the  subject  mixer  at  the 
commenter's  facility  is  about  10  times 
larger  than  the  mixer  at  Plant  A 

The  c:ommenter  argued  that,  when 
large  bate  hes  are  mixed,  less  solvent  is 
volatilized  in  the  mixer,  and  V()( 
I  apture  is  reduced  According  tn  the 
commenter.  operational  experience  at 
the  commenter's  facilitv  indi(  ates  that 
larger  batches  generate  more  internal 
heat  than  smalU-r  batches.  The 
commenter  pomtt^d  out  that  excess  heat, 
if  not  properlv  controlled,  would  btigin 
to  cure  the  mix  and  make  it  unusable. 
As  a  result,  the  potential  for  heat 
generation  limits  the  ability  to  remove 
solvent  in  the  fanlitv's  large  mixer 

In  addition,  the  commenter  noted  that 
it  is  signifitantiy  harder  to  remove  V'()(" 
solvent  m  a  larger  solvent  mixer  than  a 
smaller  solvent  mixer  per  unit  time.  The 
commenter  pointed  out  that  drving  rates 
decrease  hnearU  with  time,  .iini  a  larger 
volume  of  identical  materials  would 
take  a  longer  period  of  time  to  achieve 
the  same  level  of  dr\ness.  According  to 
the  commenter.  drying  theories  suggest 
that  internal  diffusion  and/or  infernal 
capillary  effects  limit  the  drying 
process.  The  commenter  pointed  out 
that  in  drying,  it  is  necessarv  to  remove 
free  moisture  from  both  the  surfac  e  and 
the  interior  of  the  material.  .As  free 
moisture  is  removed  from  the  surface  of 
the  material,  the  rate  of  drying  is 
constant,  but  when  the  surface  can  no 
longer  supply  sufficient  free  moisture, 
the  rate  of  dr\-ing  falls.  The  drying  rate 
is  then  limited  by  the  time  it  takes  for 
the  moisture  to  migrate  from  the  interior 
of  the  material  to  the  surface.  The 
commenter  believes  that  the  further  the 
solvent  has  to  travel  to  the  surface,  the 
longer  it  will  take  Or  the  harder  it  will 
be  to  remove  The  commenter  argued 
that  the  larger  the  mixer,  the  larger  the 
mass  of  material,  and  the  larger  the  mass 
of  material,  the  farther  the  interior 
solvent  content  will  have  to  travel,  and 
the  harder  it  will  be  to  remove  that 
solvent. 

The  commenter  argued  that  the 
distinction  in  mixer  size  is  fundamental 
and  that  finalizing  this  MACT  standard 
for  existing  sources  without  considering 
the  differences  in  mixer  size  may 
effectively  make  it  impossible  for  the 
commenter's  facility  to  perform  solvent 


mixing  op»'rations  using  .inv  of  its 
i:urr(;nt  mixers  or  other  mixers  of  similar 
size. 

Rfsixuisf  We  agree  with  the 
commenter's  argument  regarding  the 
impact  of  mixer  size  on  solvent 
recovery  Accordingly,  we  have  decided 
to  subcategorize  the  friction  materials 
manuf.K  tiiring  source  category  into 
small  ,ind  large  solvent  mixer 
subcategories  and  have  established  new- 
control  options  for  these  subcategories. 
For  thf  final  rule,  we  have  chosen  the 
bevond-the-floor  o{)tion  (85  percent 
emission  reduction)  as  the  standard  for 
new  and  existing  small  solvent  mixers 
and  the  MA('T  floor  option  (70  percent 
emission  reduction )  as  the  standard  for 
new  and  existing  large  solvent  mixers. 
For  large  solvent  mixers,  beyond-the- 
floor  control  similar  to  that  achieved  by 
small  solvent  mixers  was  determined  to 
be  technically  infeasible.  As  noted  in 
our  response  in  section  IV.C,  we  also 
have  extended  the  compliance  date  for 
existing  sources  from  2  years  to  3  years 
after  the  effective  date. 

4.  Assumed  Solvent  Recovery  Efficiency 

Conmwnt:  One  commenter  disagreed 
with  KPA's  (  onclusion  that  the  same 
level  of  solvent  recovery  can  be 
achieved  at  the  same  cost  for  different 
solvent  mixers  using  different  solvents 
at  different  facilities.  More  specifically, 
the  (.t)mmenter  expressed  concern 
regarding  the  statement  in  the  preamble 
to  the  proposed  rule  that  the  hexane 
removal  efficiencv  at  the  commenter's 
facilitv  would  increase  from  80  percent 
to  90  percent  if  the  outlet  gas 
temperature  from  the  condenser  was 
reduced  from  fiO  F  to  32  "F.  The 
commenter  contends  that  it  is 
impractical  and  erroneous  to  predict  a 
condenser  efficiency  of  90  percent  for 
hexane  at  the  facility  solely  by  lowering 
the  outlet  temperature  from  BO'^F  to 
32  F.  The  commenter  acknowledged 
that  reducing  the  temperature  would 
improvf?  efficiency,  but  the  commenter 
believes  the  following  variables  must 
also  be  taken  into  account:  (1) 
Volumetric  flow  rate  of  the  gas  stream; 

(2)  inlet  temperature  of  the  gas  stream; 

(3)  concentration  and  composition  of 
the  VOC  in  the  gas  stream;  (4)  moisture 
content  of  the  gas  stream;  (5)  properties 
of  the  VOC.  such  as  heat  of 
condensation,  heat  capacity,  and  vapor 
pressure;  and  (fi)  degree  of  subcooling 
(difference  between  the  condensing 
temperature  and  the  outlet  temperature 
of  the  condenser  exhaust). 

The  commenter  explained  that  many 
of  the  materials  used  in  brake  mixes  at 
the  commenter's  facility  are  hygroscopic 
or  contain  moisture  as  delivered. 
Because  of  the  potential  that  this 


moisture  could  cause  icing  problems  in 
the  condenser,  the  facility  maintains  the 
coolant  temperature  at  or  slightly  above 
35'F.  The  commenter  believes  that  it 
would  be  impractical  or  impossible  to 
Dperate  the  existing  conden.ser  with  an 
nutlet  gas  temperature  of  32  T  because 
the  coolant  temperature  would  have  to 
he  below  the  freezing  point  of  water. 

In  addition,  the  commenter  disagrees 
with  our  position  stated  in  the  preamble 
to  the  proposed  rule  that  establishing 
separate  standards  for  individual 
solvents  would  be  unwise.  The 
commenter  noted  that  the  efficiency  of 
a  comparable  condenser  would  be  better 
for  toluene  than  for  hexane  for  the 
following  reasons.  First,  a  lower 
temperature  would  be  needed  to 
condense  hexane  than  to  condense 
toluene  because  he.xane  has  a  much 
higher  vapor  pressure.  Second,  at  the 
facility's  operating  vacuum  level,  the 
boiling  point  of  hexane  is  much  lower 
than  the  boiling  point  of  toluene,  which 
means  a  condenser  for  hexane  would 
have  to  operate  at  about  -  43 'F  to  match 
the  same  amount  of  subcooling  as  a 
condenser  for  toluene  operating  at  32°F. 

Response:  We  disagree  with  the 
commenter's  position  regarding  the 
need  for  separate  standards  for  each 
tvpe  of  solvent.  We  understand  that  the 
HAP  vapor  pressures  and  specific 
control  conditions  differ  for  different 
solvents,  and  that,  for  a  given  condenser 
design  and  set  of  operating  conditions, 
the  removal  efficiency  would  be  better 
for  toluene  than  for  hexane.  However,  a 
properly  designed  and  operated 
condenser  can  achieve  a  90  percent 
removal  efficiency  on  mixer  exhausts  at 
a  reasonable  cost  for  any  of  the  three 
solvents  currently  being  used  at  friction 
materials  manufacturing  facilities. 
Refrigerated  condensers  are 
commercially  available  which  can 
reduce  the  exhaust  temperature  to  well 
below  -  50-F.  In  addition,  multi-stage 
condensers  are  available  and  can  be 
used  when  water  vapor  poses  a  problem 
with  water  freezing  on  the  cold 
condenser  surfaces.  No  change  has  been 
made  in  the  final  rule  to  address  this 
comment. 

C.  Compliance  Deadline 

Comment:  One  commenter  noted  that 
EPA  has  proposed  a  compliance 
deadline  for  existing  sources  of  2  years 
from  the  publication  date  of  the  final 
rule.  The  commenter  pointed  out  that 
EPA  is  authorized  by  the  CAA  to  set  a 
3-year  compliance  deadline  (42  U.S.C. 
7412(i)(3)(A)).  The  commenter  argued 
that  EPA's  proposed  2-year  compliance 
deadline  is  not  based  on  any  finding 
supported  by  the  administrative  record 
that  mixers  of  the  type  and  size  used  by 
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the  commenter's  facility  can  achieve 
MACT  compliance  within  this  time 
frame.  The  commenter's  facility  is  in  the 
process  of  developing  alternative 
manufacturing  techniques  which,  when 
fully  developed  and  implemented, 
would  eliminate  VOC  emissions  from 
the  mixing  operations  at  the  facility. 
The  conunenter  stated  that,  upon 
achieving  this  goal,  the  rule  should  no 
longer  apply  to  the  facility's  operations. 

While  some  of  the  facility's  mixing 
operations  will  be  converted  to  non- 
VOC  emitting  techniques,  the 
commenter  could  not  ensure  that  all  of 
the  unique  formulations  can  be 
converted,  tested,  and  approved  for 
implementation  by  the  various 
transportation  agencies  and/ or  boards 
within  2  years  after  publication  of  the 
finsd  rule.  According  to  the  commenter, 
the  proposed  rule  would  force  the 
facility  to  spend  several  million  dollars 
unnecessarily  if  it  is  compelled  to  meet 
the  2-year  compliance  deadline  and 
would  delay  the  implementation  of  the 
long-term  program.  Based  on  these 
arguments,  the  commenter 
recommended  that  EPA  specify  a  3-year 
compliance  deadline  in  the  final  rule. 

Response:  Based  on  information  from 
the  commenter,  the  uncontrolled  small 
solvent  mixers  at  the  conmienter's 
facility  are  not  amenable  to  control  and 
will  need  to  be  replaced.  (See  section 
rV.B.3.)  The  facility  will  need  time  to 
replace  the  mixers,  install  the  necessary 
control  equipment,  and  bring  the  system 
into  compliance.  Therefore,  to  provide 
the  commenter  with  sufficient  time  to 
achieve  compliance,  we  have  decided  to 
extend  the  compliance  deadline  for 
existing  sources  to  3  years,  which  is 
consistent  with  section  112(i){3)(A)  of 
the  CAA.  If  the  conmienter's  facility 
wanted  to  comply  by  using  non-VOC 
techniques  with  the  new  solvent  mixer, 
the  3-year  compliance  time  should  also 
provide  the  facility  with  sufficient  time 
to  conduct  the  tests  and  obtain  the 
approvals  necessary  to  implement  the 
techniques.  The  existing  large  mixer  at 
the  commenter's  facility  is  already  in 
compliance  with  the  70  percent 
standard  for  large  solvent  mixers. 

V.  Summary  of  Impacts 

A.  What  Are  the  Health  Impacts? 

The  primary  HAP  that  would  be 
addressed  by  this  proposed  rule  include 
n-hexane,  toluene,  and 
trichloroethylene.  Each  are  associated 
with  a  variety  of  adverse  health  effects, 
including  chronic  health  disorders  (e.g., 
reproductive  and  developmental  effects, 
and  effects  on  the  central  nervous 
system  (CNS)),  and  acute  health 
disorders  (e.g.,  irritation  of  the  lung, 


skin,  and  mucus  membranes  and  effects 
on  the  CNS,  liver,  and  kidneys).  Acute 
inhalation  exposure  of  humans  to  high 
levels  of  hexane  causes  mild  CNS 
effects,  including  dizziness,  giddiness, 
slight  nausea,  and  headache.  Chronic 
exposure  to  hexane  in  air  causes 
numbness  in  the  extremities,  muscular 
weakness,  blurred  vision,  headache,  and 
fatigue.  One  study  reported  testicular 
damage  in  rats  exposed  to  hexane 
through  inhalation.  No  information  is 
available  on  the  carcinogenic  effects  of 
hexane  in  humans  or  animals.  We  have 
classified  hexane  in  Group  D,  not 
classifiable  as  to  human  carcinogenicity. 

Acute  and  chronic  inhalation 
exposure  to  trichloroethylene  can  affect 
the  human  CNS,  producing  symptoms 
such  as  dizziness,  headache,  confusion. 
euphoria,  facial  numbness,  and 
weakness.  High,  short-term  exposures  to 
humans  by  inhalation  have  also  been 
associated  with  effects  on  the  liver, 
kidneys,  gastrointestinal  system,  and 
skin.  Human  evidence  is  not  adequate  to 
establish  a  causal  link  between 
trichloroethylene  exposure  and  cancer, 
but  animal  inhalation  studies  have 
reported  increases  in  lung,  liver,  and 
testicular  tumors.  We  have  classified 
trichloroethylene  as  intermediate 
between  probable  and  possible  human 
carcinogen  (Group  B/C).  We  are 
currently  reassessing  its  potential 
carcinogenicity. 

Acute  inhalation  of  toluene  by 
humans  may  cause  effects  to  the  CNS, 
such  as  fatigue,  sleepiness,  headache, 
and  nausea,  as  well  as  irregular 
heartbeat.  Adverse  CNS  effects  have 
been  reported  in  chronic  abusers 
exposed  to  high  levels  of  toluene. 
Symptoms  include  tremors,  decreased 
brain  size,  involuntary  eye  movements, 
and  impaired  speech,  hearing,  and 
vision.  Chronic  (long-term)  inhalation 
exposure  of  humans  to  lower  levels  of 
toluene  also  causes  irritation  of  the 
upper  respiratory  tract,  eye  irritation, 
sore  throat,  nausea,  dizziness, 
headaches,  and  difficulty  with  sleep. 
Studies  of  children  whose  mothers  were 
exposed  to  toluene  by  inhalation  or 
mixed  solvents  during  pregnancy  have 
reported  CNS  problems,  facial  and  limb 
abnormalities,  and  delayed 
development.  However,  these  effects 
may  not  be  attributable  to  toluene  alone. 
We  have  classified  toluene  in  Group  D. 
not  classifiable  as  to  human 
carcinogenicity. 

B.  What  Are  the  Air  Emission  Reduction 
Impacts? 

Estimates  of  organic  HAP  emissions 
from  the  use  of  solvents  are  based  on  a 
mass  balance  using  solvent  usage  data 
collected  during  the  industry  survey, 


estimates  of  solvent  recoverv' 
efficiencies  for  existing  controls,  and  the 
promulgated  solvent  emission 
limitations  of  30  percent  emissions  (or 
70  percent  emission  reduction)  for  new 
and  existing  large  solvent  mixers  and  15 
percent  emissions  (or  85  percent 
emission  reduction)  for  new  and 
existing  small  solvent  mixers.  We 
assumed  that  one  currently 
uncontrolled  small  mixer  will  be  fitted 
with  a  solvent  recovery  system,  and 
three  currently  uncontrolled  small 
mixers  (which  are  not  amenable  to 
control)  will  be  replaced  with  a  new 
mixer,  and  the  new  mixer  will  be 
equipped  with  a  solvent  recover^' 
system.  The  remaining  three  existing 
mixers  (one  large,  two  small)  currently 
meet  the  promulgated  standards  and  as 
such  should  require  no  additional 
upgrades.  We  estimate  that  today's  final 
rule  will  reduce  organic  HAP  emissions 
by  approximately  290  tpy  from  a 
baseline  level  of  approximately  660  tpy. 
Emissions  of  volatile  organic 
compounds  (VOC)  will  also  be  reduced 
by  approximately  290  tpv  because  these 
HAP  are  also  VOC. 

C.  What  Are  the  Cost  Impacts? 

We  obtained  process  and  emissions 
data  from  the  facilities  with  the  best- 
controlled  solvent  mixers  and 
incorporated  these  data  into  the  control 
cost  algorithms  for  condensers  in  the 
OAQPS  Control  Cost  Manual.  We  also 
obtained  cost  data  from  one  facility  to 
replace  existing  solvent  mixers  not 
amenable  to  control.  We  then  applied 
these  costs  to  those  facilities  that  we 
project  will  be  impacted  by  today's  final 
rule. 

As  stated  above,  we  project  that  four 
mixers  located  at  two  facilities  will  be 
impacted  by  the  final  rule.  To  meet  the 
promulgated  standard,  we  assumed  that 
one  existing  small  mixer  will  be 
equipped  with  a  solvent  recovery 
system,  and  three  existing  small  mixers 
(which  are  not  amenable  to  control)  will 
be  replaced  with  a  new  mixer,  and  the 
new  mixer  will  be  equipped  with  a 
solvent  recoverv'  system.  One  impacted 
facility  is  assumed  to  incur  capital  costs 
to  install  one  or  more  new  mixers  to 
meet  the  promulgated  standard,  as  well 
as  annual  costs  to  operate  and  maintain 
the  new  equipment.  Both  impacted 
facilities  are  assumed  to  incur  capital 
costs  to  install  condensers  to  meet  the 
promulgated  standard,  as  well  as  annual 
costs  to  operate  and  maintain  the 
condensers. 

Monitoring  is  also  an  important 
component  of  MACT  and  the  cost 
estimate.  We  expect  that  all  four 
facilities  affected  by  the  final  rule  will 
incur  some  additional  aimual  costs  due 
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to  the  monitoring,  recordkeeping,  and 
reporting  requirements  of  the  final  rule. 

Implementation  of  the  final  rule  is 
expected  to  result  in  a  nationwide 
capital  cost  of  approximately  $947,000, 
with  total  annualized  costs  of 
approximately  $213,000  per  year 
(without  recovery  credits)  and  $60,000 
per  year  (with  recovery  credits) 

D  What  Are  the  Economic  Impacts? 

Based  on  the  cost  estimates  provided 
above,  we  believe  the  economic  impacts 
associated  with  today's  final  nile  will  be 
negligible  In  1992,  there  were  53 
facilities  manufacturing  friction 
materials.  Of  these  53  facilities,  four  are 
affected  by  the  final  rule  and  will  incur 
control  and  monitoring  costs.  When  we 
consider  the  solvent  recovery  credits 
along  with  control  technology  costs,  the 
total  economic  impact  of  this  final  rule 
is  a  cost  to  the  industry  of  $60,000  per 
vear,  which  is  less  than  1  percent  of 
industry'  revenues  We  consider  impacts 
of  less  than  1  percent  of  industr\' 
revenues  to  be  minor.  In  addition,  we  do 
not  believe  these  impacts  to  be 
significant  enough  to  alter  the  market 
price  for  friction  materials. 

E.  What  Are  the  S'on-atr  Environmental 
and  Energy  Impacts^ 

Indirect  air  impacts  of  todays  final 
rule  will  result  from  increased 
electricity  usage  associated  with 
operation  of  control  devices  (i.e.. 
condensers)  installed  to  meet  the 
promulgated  standard.  Assuming  that 
facilities  will  purchase  electricity  from 
a  power  plant,  we  estimate  that  the  final 
rule  will  increase  secondary  emissions 
of  criteria  pollutants  from  power  plants 
by  less  than  3.0  tpy  These  criteria 
pollutants  include  particulate  matter, 
sulfur  dio.xide,  nitrogen  oxides,  and 
carbon  monoxide  The  overall  energy 
demand  is  expected  to  increase  by 
approximately  40  kilowatts  nationwide 
under  the  final  rule  This  energy 
demand  is  based  on  the  electricity 
required  to  operate  the  vacuum  and 
condenser  systems  needed  to  comply 
with  the  promulgated  standard  Both  the 
indirect  air  impact  and  energy  impact 
are  considered  minor 

Because  impacted  facilities  are 
expected  to  reuse  or  sell  the  solvent 
recovered  by  the  condensers,  we  do  not 
anticipate  any  significant  wastewater  or 
solid  waste  impacts  as  a  result  of  the 
final  rule. 

VI.  Administrative  Requirements 

A  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  PR 
51735.  October  4,  1993).  EPA  must 


determine  whether  the  regulatory  action 
is  "significant"  and.  therefore,  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory- 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

( 1 )  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  m  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  not  a  'significant 
regulaturv  action  "  because  none  of  the 
listed  criteria  apply  to  this  action. 
Consequently,  this  action  was  not 
submitted  to  OMB  for  review  under 
Executive  Order  12866. 

B  Executive  Order  13132,  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory'  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  "  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 
The  EPA  also  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  State  law  unless  EPA 
consults  with  State  and  local  officials 


early  in  the  process  of  developing  the 
regulation. 

If  EPA  complies  by  consulting, 
Executive  Order  13132  requires  EPA  to 
provide  to  OMB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 
statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  EPA's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  Also,  when  EPA 
transmits  a  draft  final  rule  with 
federalism  implications  to  OMB  for 
review  pursuant  to  Executive  Order 
12866,  it  must  include  a  certification 
from  EPA's  Federalism  Official  stating 
that  EPA  has  met  the  requirements  of 
Executive  Order  13132  in  a  meaningful 
and  timely  maimer. 

Today's  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
affected  facilities  are  owned  or  operated 
by  State  governments,  and  the  rule 
requirements  will  not  supercede  State 
regulations  that  are  more  stringent. 
Thus,  the  requirements  of  Executive 
Order  13132  do  not  apply  to  this  final 
rule. 

C.  Executive  Order  131 75.  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  are  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Today's  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 


Federal  Register / Vol.  67,  No.  202 /Friday,  October  18,  2002 /Rules  and  Regulations  64505 


government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  No 
tribal  governments  own  or  operate 
friction  materials  manufacturing 
facilities.  Thus,  Executive  Order  13175 
does  not  apply  to  this  final  rule. 

D.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  detennined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
enviromnental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  rule  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  EPA 
considered. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  rislcs,  such  that  the 
analysis  required  under  section  5—501  of 
the  Executive  Order  has  the  potential  to 
influence  the  rule.  Today's  final  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  based  on  technology 
performance  and  not  on  health  or  safety 
risks.  No  children's  risk  analysis  was 
performed  because  no  alternative 
technologies  exist  that  would  provide 
greater  stringency  at  a  reasonable  cost. 
Furthermore,  this  final  rule  has  been 
determined  not  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866. 

E.  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Today's  final  rule  is  not  subject  to 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001)  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

F.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federsd  mandates"  that  may 
result  in  expenditures  by  State,  local. 


and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costiy,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govermnent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA's  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  today's 
final  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  for  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  the  private  sector  in  any  1 
year.  The  maximum  total  annual  cost  of 
this  proposed  rule  for  any  year  has  been 
estimated  to  be  approximately  $213,000 
without  solvent  recovery  credits  and 
$60,000  with  solvent  recovery  credits. 
Thus,  this  final  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
tile  UMRA.  hi  addition,  EPA  has 
detennined  that  this  final  rule  contains 
no  regulatory  requirements  that  might 
significantiy  or  uniquely  affect  small 
governments  because  it  contains  no 
requirements  that  apply  to  such 
governments  or  impose  obligations 
upon  them.  Therefore,  today's  final  rule 
is  not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  for  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 


under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  that  has  no  more  than  500 
employees  for  NAICS  codes  327999  and 
333613  or  no  more  than  750  employees 
for  NAICS  code  33634;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  have  determined  that  only  one 
company  meets  one  of  the  definitions  of 
small  entity — a  small  business  that  has 
no  more  than  500  employees  for  NAICS 
code  333613.  This  company  owns  only 
one  of  the  four  facilities  subject  to  this 
final  rule.  The  mixer  at  this  facility  is 
equipped  with  a  solvent  recover^' 
system  capable  of  meeting  the 
requirements  of  this  final  rule.  As  such, 
the  additional  burden  to  this  facility  as 
a  result  of  this  final  rule  will  only  be 
approximately  $16,400  per  year  for 
recordkeeping  and  reporting  costs 
associated  with  demonstrating 
continued  compliance  with  the  final 
rule.  There  are  several  firms  subject  to 
this  final  rule  whose  costs  will  be  a 
greater  percentage  of  sales  than  this 
small  business. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  final  rule  will 
be  submitted  for  approval  to  OMB  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  EPA  has  prepared  an 
Information  Collection  Request  (ICR) 
document  (ICR  No.  2025.02),  and  you 
may  obtain  a  copy  from  Sandy  Farmer 
by  mail  at  the  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue  NW,  Washington,  DC  20460;  by 
electronic  mail  at 

farmer.sandy@epa.gov;  or  by  calling 
(202)  260-2740.  You  may  also 
download  a  copy  off  the  Internet  at 
http://wvnv.epa.gov/icr.  The  information 
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requirements  are  not  effective  until 
OMB  approves  them 

The  information  requirements  are 
based  on  notification,  recordkeeping, 
and  reporting  requirements  in  the 
NESHAP  General  Provisions  (40  CFR 
part  63,  subpart  A),  which  are 
mandatory  for  all  operators  sub)ec:t  to 
NESHAP  These  recordkeeping  and 
reporting  requirements  are  specifically 
authorized  bv  se<:tion  114  of  the  CAA 
(42  U.S.C.  7414).  AH  information 
submitted  to  EPA  pursuant  to  the 
recordkeeping  and  reporting 
requirements  for  which  a  claim  of 
confidentiality  is  made  is  safeguarded 
according  to  EPA's  policies  set  forth  in 
40  CFR  part  2.  subpart  B 

The  final  rule  will  require 
maintenance  inspections  of  the  control 
devices  but  will  not  require  any 
notifications  or  reports  beyond  those 
required  by  the  NESHAP  Gt'neral 
Provisions.  The  recordkeeping 
requirements  require  only  the  specific 
information  needed  to  determine 
compliance. 

The  annual  public  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  (averaged  over  the  first  3 
years  after  the  effective  date  of  the  final 
rule)  is  estimated  to  be  approximately 
1.390  labor  hours  per  year,  at  a  total 
annual  cost  of  approximately  $6.=j,300 
This  burden  estimate  includes  the  cost 
to  install  and  operate  the  weight 
measurement  device:  one-time 
submission  of  a  startup,  shutdown,  and 
malfunction  plan,  with  semiannual 
reports  for  any  event  when  the 
procedures  in  the  plan  were  not 
followed:  semiannual  compliance 
reports:  maintenance  inspections: 
notifications:  and  recordkeeping  Total 
capital/startup  costs  associated  with  the 
recordkeeping  requirements  over  the  3- 
vear  period  of  the  ICR  are  estimated  at 
approximately  $940,  with  operation  and 
maintenance  costs  of  approximately 
$250/yr 

Burden  means  the  total  lime,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to:  (1)  Review  instructions:  (2) 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  (3)  adjust 
the  existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  (4)  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information:  (5)  search  existing  data 
sources:  (6)  complete  and  review  the 
collection  of  information:  and  (7) 


transmit  or  otherwise  disclose  the 
information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

/  National  Technology'  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA)  Public  Law  104- 
113  (15  U.S.C.  272  note)  directs  ail 
Federal  agencies  to  use  voluntary 
consensus  standards  instead  of 
government-unique  standards  in  their 
regulatory  and  procurement  activities, 
unless  to  do  so  would  be  inconsistent 
w  ith  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices)  developed  or  adopted  by  one 
or  more  voluntary  consensus  bodies. 
Examples  of  organizations  generally 
regarded  as  voluntary  consensus 
standards  bodies  include  the  American 
Society  for  Testing  and  Materials 
(ASTM).  American  Society  of 
Mechanical  Engineers  (ASME).  National 
Fire  Protection  Association  (NFPA).  and 
Society  of  Automotive  Engineers  (SAE). 
The  NTTAA  requires  Federal  agencies 
to  provide  Congress,  through  annual 
reports  to  OMB,  with  explanations 
when  an  agency  does  not  use  available 
and  applicable  voluntar\-  consensus 
standards 

This  rulemaking  involves  a  technical 
standard.  The  EPA  is  promulgating  test 
methods  based  on  the  weighing  portion 
of  EPA  Method  28  (section  10.1)  for 
weighing  of  recovered  solvent. 
Consistent  with  the  NTTAA,  EPA 
c:onducted  searches  to  identify 
voluntary  consensus  standards  that 
could  be  used  in  addition  to  this  EPA 
method.  The  search  for  emissions 
measurement  procedures  identified  two 
voluntary  consensus  standards 
potentially  applicable  to  this  final  rule. 
However,  after  reviewing  the  available 
standards,  EPA  determined  that  these 
two  standards,  identified  for  measuring 
recovered  solvent  on  a  scale,  were 
impractical  alternatives  to  the  EPA  test 
methods  for  the  purposes  of  today's 
final  rule.  Therefore.  EPA  does  not 
intend  to  adopt  these  standards  for  this 
purpose 

Tne  voluntary  ccjnsensus  standard 
ASTM  E3 19-85  (Reapproved  1997), 
"Standard  Practice  for  the  Evaluation  of 
Single-Pan  Mechanical  Balances,"  is 
impractical  for  the  purposes  of  this 


rulemaking  primarily  because  this 
standard  is  not  a  complete  weighing 
procedure  because  it  does  not  include  a 
pretest  procedure. 

The  voluntary  consensus  standard 
ASME  Power  Test  Codes,  "Supplement 
on  Instruments  and  Apparatus,  part  5. 
Measurement  of  Quantity  of  Materials. 
Chapter  1.  Weighing  Scales,"  is 
impractical  for  the  purposes  of  this 
rulemaking  because  it  does  not  specify 
the  number  of  initial  calibration  weights 
to  be  used  nor  a  specific  pretest  weight 
procedure. 

Section  63.9525  to  subpart  QQQQQ 
lists  the  testing  procedures  included  in 
today's  final  rule.  Under  §  63.8  of  the 
NESHAP  General  Provisions,  a  source 
may  apply  to  EPA  for  permission  to  use 
an  alternative  method  in  place  of  any  of 
the  EPA  testing  methods. 

/  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  December  17,  2002.  This  action  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  63 

Environmental  protection, 
.\dministrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated;  October  9,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Cx)de  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  QQQQQ  to  read  as  follows: 
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Sut>part  QQQQQ— National  Emission 
Standards  for  Hazardous  Air  Poiiutants  for 
Friction  Materials  Manufacturing  Facilities 

What  This  Subpart  Covers 
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Table  1  to  Subpart  QQQQQ— Applicability  of 
General  Provisions  to  Subpart  QQQQQ 

Subpart  QQQQQ— National  Emission 
Standards  for  Hazardous  Air  Poiiutants 
for  Friction  IMateriais  Manufacturing 
Facilities 

What  This  Subpart  Covers 

§  63.9480    What  is  ttte  pjurpose  of  this 
sutipart? 

This  subpart  establishes  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  friction 


materials  manufacturing  facilities  that 
use  a  solvent-based  process.  This 
subpart  also  establishes  requirements  to 
demonstrate  initial  and  continuous 
compliance  with  all  applicable  emission 
limitations  in  this  subpart. 

§  63.9485    Am  i  subject  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  friction  materials 
manufacturing  facility  (as  defined  in 
§63.9565)  that  is  (or  is  part  of)  a  major 
source  of  hazardous  air  pollutants 
(HAP)  emissions  on  the  first  compliance 
date  that  applies  to  you,  as  specified  in 
§  63.9495.  Your  friction  materials 
manufactiuing  facility  is  a  major  source 
of  HAP  if  it  emits  or  has  the  potential 

to  emit  any  single  HAP  at  a  rate  of  9.07 
megagrams  (10  tons)  or  more  per  year  or 
any  combination  of  HAP  at  a  rate  of 
22.68  megagrams  (25  tons)  or  more  per 
year. 

(b)  The  requirements  in  this  subpart 
do  not  apply  to  research  and 
development  facilities,  as  defined  in 
section  112(c)(7)  of  the  Clean  Air  Act. 

§  63.9490    What  parts  of  my  plant  does  this 
sul}part  cover? 

(a)  This  subpart  applies  to  each  new, 
reconstructed,  or  existing  affected 
source  at  your  friction  materials 
manufacturing  facility. 

(b)  The  affected  source  covered  by 
this  subpart  is  each  new,  reconstructed, 
or  existing  solvent  mixer  (as  defined  in 
§63.9565)  at  your  friction  materials 
meuiufacturing  facility. 

(c)  A  solvent  mixer  at  your  friction 
materials  manufacturing  facility  is  new 
if  you  commence  construction  of  the 
solvent  mixer  after  October  18,  2002.  An 
affected  source  is  reconstructed  if  it 
meets  the  definition  of  "reconstruction" 
in  §63.2,  and  reconstruction  is 
commenced  after  October  18,  2002. 

(d)  A  solvent  mixer  at  your  friction 
materials  manufacturing  facility  is 
existing  if  it  is  not  new  or  reconstructed. 

§  63.9495    When  do  I  have  to  comply  witti 
this  subpart? 

(a)  If  you  have  an  existing  solvent 
mixer,  you  must  comply  with  each  of 
the  requirements  for  existing  sources  no 
later  than  October  18,  2005. 

(b)  If  you  have  a  new  or  reconstructed 
solvent  mixer  and  its  initial  startup  date 
is  after  October  18,  2002,  you  must 
comply  with  the  requirements  for  new 
and  reconstructed  sources  upon  initial 
startup, 

(c)  If  your  friction  materials 
manufacturing  facility  is  an  area  source 
that  increases  its  emissions  or  its 
potential  to  emit  such  that  it  becomes  a 
(or  part  of  a)  major  source  of  HAP 
emissions,  then  paragraphs  (c)(1)  and  (2) 
of  this  section  apply. 


(1)  For  anv  portion  of  the  area  source 
that  becomes  a  new  or  reconstructed 
affected  source,  you  must  comply  with 
the  requirements  for  new  and 
reconstructed  sources  upon  startup  or 
no  later  than  October  18.  2002. 
whichever  is  later. 

(2)  For  any  portion  of  the  area  source 
that  becomes  an  existing  affected 
source,  you  must  comply  with  the 
requirements  for  existing  sources  no 
later  than  1  year  after  the  area  source 
becomes  a  major  source  or  no  later  than 
October  18,  2005,  whichever  is  later. 

(d)  You  must  meet  the  notification 
and  schedule  requirements  in  §  63.9535. 
Several  of  the  notifications  must  be 
submitted  before  the  compliance  date 
for  your  affected  source. 

Emission  Limitations 

§63.9500    What  emission  limitations  must  I 
meet? 

(a)  For  each  new,  reconstructed,  or 
existing  large  solvent  mixer  at  your 
friction  materials  manufacturing  facility, 
you  must  limit  HAP  solvent  emissions 
to  the  atmosphere  to  no  more  than  30 
percent  of  that  which  would  otherwise 
be  emitted  in  the  absence  of  solvent 
recovery  and/or  solvent  substitution, 
based  on  a  7-day  block  average. 

(b)  For  each  new,  reconstructed,  or 
existing  small  solvent  mixer  at  your 
friction  materials  manufacturing  facility, 
you  must  limit  HAP  solvent  emissions 
to  the  atmosphere  to  no  more  than  1 5 
percent  of  that  which  would  otherwise 
be  emitted  in  the  absence  of  solvent 
recovery  and/or  solvent  substitution, 
based  on  a  7-day  block  average. 

General  Compliance  Requirements 

§  63.9505    What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  be  in  compliance  with 
the  emission  limitation  in  this  subpart 
at  all  times,  except  during  periods  of 
startup,  shutdown,  or  malfunction. 

(b)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  and  monitoring 
equipment,  according  to  the  provisions 
in§63.6(e)(l)(i). 

(c)  You  must  develop  and  implement 
a  written  startup,  shutdown,  and 
malfunction  plan  according  to  the 
provisions  in  §  63.6(e)(3). 

Initial  Compliance  Demonstration 
Requirements 

§  63.951 0    By  what  date  must  I  conduct  my 
initial  compliance  demonstration? 

(a)  If  you  use  a  solvent  recover*' 
system  and/or  solvent  substitution,  you 
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must  conduct  your  initial  compliance 
demonstration  within  7  calendar  days 
after  the  compliance  date  that  is 
specified  for  your  source  in  §63.9495. 

(b)  If  you  use  a  control  technique 
other  than  a  solvent  recovery  system 
and/or  solvent  substitution,  you  must 
comply  with  the  provisions  in 
§63.9570 

§  63.951 5    How  do  I  demonstrate  initial 
compliance  writh  the  emission  limitation  that 
applies  to  me? 

(a)  You  have  demonstrated  initial 
compliahce  for  each  new.  reconstructed, 
or  existing  large  solvent  mixer  subject  to 
the  emission  limitation  in  §  63.9500(a)  if 
the  HAP  solvent  discharged  to  the 
atmosphere  durmg  the  first  7  days  after 
the  compliance  date,  determined 
according  to  the  provisions  in  §63.9520, 
does  not  exceed  a  7-day  block  average 
of  30  percent  of  that  which  would 
otherwise  be  emitted  in  the  absence  of 
solvent  recoverv'  and/or  solvent 
substitution. 

(b)  You  have  demonstrated  initial 
compliance  for  each  new.  reconstructed, 
or  existing  small  solvent  mixer  subject 
to  the  emission  limitation  in 

§  63.9500(b)  if  the  HAP  solvent 
discharged  to  the  atmosphere  during  the 
first  7  days  after  the  compliance  date, 
determined  according  to  the  provisions 
in  §63.9520,  does  not  exceed  a  7-day 
block  average  of  15  percent  of  that 
which  would  otherwise  be  emitted  in 
the  absence  of  solvent  recovery  and/or 
solvent  substitution. 

(c)  You  must  submit  a  notification  of 
compliance  status  containing  the  results 
of  the  initial  compliance  demonstration 
according  to  §  63.9535(e). 

§  63.9520    What  procedures  must  I  use  to 
demonstrate  initial  compliance? 

(a)  If  you  use  a  solvent  recovery 
system,  you  must  use  the  procedures  in 
paragraphs  (a)(1)  through  (8)  of  this 
section  to  demonstrate  initial 
compliance  with  the  emission 
limitations  in  §  63.9500(a)  and  (b). 

(1)  Record  the  date  and  time  of  each 
mix  batch. 

(2)  Record  the  identity  of  each  mix 
batch  using  a  unique  batch  ID,  as 
defined  in  §63.9565 

(3)  Measure  and  record  the  weight  of 
HAP  solvent  loaded  into  the  solvent 
mixer  for  each  mix  batch 

(4)  Measure  and  record  the  weight  of 
HAP  solvent  recovered  for  each  mix 
batch. 

(5)  If  you  use  a  solvent  recovery 
system,  you  must  determine  the  percent 
of  HAP  solvent  discharged  to  the 
atmosphere  for  each  mix  batch 
according  to  Equation  1  of  this  section 
as  follows:  (Eq.  1) 


Pb  = 


^       S      ^ 


(100)        (Eq.  1) 
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Where: 

Ph  -  Percent  of  HAP  solvent  discharged 

to  the  atmosphere  for  each  mix 

batch,  percent; 
S,e.  =  Weight  of  HAP  solvent  recovered 

for  each  mix  batch,  lb; 
,S,n,.  =  Weight  of  HAP  solvent  loaded 

into  the  solvent  mixer  for  each  mix 

batch,  lb. 

(6)  If  you  use  solvent  substitution  for 
a  mix  batch,  you  must  record  the  use  of 
d  non-HAP  material  as  a  substitute  for 

a  HAP  solvent  for  that  mix  batch  and 
assign  a  value  of  0  percent  to  the 
percent  of  HAP  solvent  discharged  to 
the  atmosphere  for  that  mix  batch  (Pb). 

(7)  Determine  the  7-day  block  average 
percent  of  HAP  solvent  discharged  to 
the  atmosphere  according  to  Equation  2 
of  this  section  as  follows: 

Where: 

%Pi  =  7-day  block  average  percent  of 

Hap  solvent  discharged  to  the 

atmosphere,  percent; 
i  =  mix  batch; 
n  =  number  of  mix  batches  in  7-day 

block  average. 

(8)  Have  valid  data  for  at  least  90 
percent  of  the  mix  batches  over  the  7- 
day  averaging  period. 

(b)  If  vou  use  a  control  technique 
other  than  a  solvent  recovery  system 
and/or  solvent  substitution,  you  may 
apply  to  EPA  for  approval  to  use  an 
alternative  method  of  demonstrating 
compliance  with  the  emission 
limitations  for  solvent  mixers  in 
§  63.9500(a)  and  (b),  as  provided  in 
§63.9570 

§  63.9525    What  are  the  Installation, 
operation,  and  maintenance  requirements 
for  my  «veight  measurement  device? 

(a)  If  vou  use  a  solvent  recovery 
system,  you  must  install,  operate,  emd 
maintain  a  weight  measurement  device 
to  measure  the  weight  of  HAP  solvent 
loaded  into  the  solvent  mixer  and  the 
weight  of  HAP  solvent  recovered  for 
each  mix  batch. 

(b)  For  each  weight  measurement 
device  required  by  this  section,  you 
must  develop  and  submit  for  approval  a 
site-specific  monitoring  plan  that 
addresses  the  requirements  of 
paragraphs  (b)(1)  through  (6)  of  this 
section: 

(1)  Procedures  for  installing  the 
weight  measurement  device; 

(2)  The  minimum  accuracy  of  the 
weight  measurement  device  in  pounds 


and  as  a  percent  of  the  average  weight 
of  solvent  to  be  loaded  into  the  solvent 
mixer; 

(3)  Site-specific  procedures  for  how 
the  measurements  will  be  made; 

(4)  How  the  measurement  data  will  be 
recorded,  reduced,  and  stored; 

(5)  Procedures  and  acceptance  criteria 
for  calibration  of  the  weight 
measurement  device;  and 

(6)  How  the  measurement  device  will 
be  maintained,  including  a  routine 
maintenance  schedule  and  spare  parts 
inventory  list. 

(c)  The  site-specific  monitoring  plan 
required  in  paragraph  (b)  of  this  section 
must  include,  at  a  minimum,  the 
requirements  of  paragraphs  (c)(1) 
through  (3)  of  this  section: 

(1)  The  weight  measurement  device 
must  have  a  minimum  accuracy  of  ±0.05 
kilograms  (±0.1  pounds)  or  ±1  percent  of 
the  average  weight  of  solvent  to  be 
loaded  into  the  solvent  mixer, 
whichever  is  greater. 

(2)  An  initial  multi-point  calibration 
of  the  weight  measurement  device  must 
be  made  using  5  points  spanning  the 
expected  range  of  weight  measurements 
before  the  weight  measurement  device 
can  be  used.  The  manufacturer's 
calibration  results  can  be  used  to  meet 
this  requirement. 

(3)  Once  per  day.  an  accuracy  audit 
must  be  made  using  a  single  Class  F 
calibration  weight  that  corresponds  to 
20  to  80  percent  of  the  average  weight 
of  solvent  to  be  loaded  into  the  solvent 
mixer.  If  the  weight  measurement 
device  cannot  reproduce  the  value  of 
the  calibration  weight  within  ±0.05 
kilograms  (0.1  pounds)  or  ±1  percent  of 
the  average  weight  of  solvent  to  be 
loaded  into  the  solvent  mixer, 
whichever  is  greater,  the  scale  must  be 
recalibrated  before  being  used  again. 
The  recalibration  must  be  performed 
with  at  least  five  Class  F  calibration 
weights  spanning  the  expected  range  of 
weight  measurements. 

(d)  You  must  operate  and  maintain 
the  weight  measurement  device 
according  to  the  site-specific  monitoring 
plan. 

(e)  You  must  maintain  records  of  all 
maintenance  activities,  calibrations,  and 
calibration  audits. 

Continuous  Compliance  Requirements 

§  63.9530    How  do  I  demonstrate 
continuous  compliance  with  ttte  emission 
limitation  that  applies  to  me? 

(a)  If  you  use  a  solvent  recovery 
system  and/ or  solvent  substitution,  you 
must  demonstrate  continuous 
compliance  with  the  emission 
limitations  for  solvent  mixers  in 
§  63.9500(a)  and  (b)  according  to  the 
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provisions  in  paragraphs  (a)(1)  through 
(3)  df  this  section, 

(1)  Except  for  during  malfunctions  of 
your  weight  measurement  device  and 
associated  repairs,  you  mustcollect  and 
record  the  information  required  in 

§  63,9520(a)(l)  through  (8)  at  all  times 
that  the  affected  source  is  operating  and 
record  all  information  needed  to 
document  conformance  with  these 
requirements. 

(2)  For  new,  reconstructed,  or  existing 
large  solvent  mixers,  maintain  the  7-day 
block  average  percent  of  HAP  solvent 
discharged  to  the  atmosphere  at  or 
below  30  percent  of  that  which  would 
otherwise  be  emitted  in  the  absence  of 
solvent  recovery  and/or  solvent 
substitution. 

(3)  For  new,  reconstructed,  or  existing 
small  solvent  mixers,  maintain  the  7- 
day  block  average  percent  of  HAP 
solvent  discharged  to  the  atmosphere  at 
or  below  15  percent  of  that  which 
would  otherwise  be  emitted  in  the 
absence  of  solvent  recovery  and/ or 
solvent  substitution, 

(b)  If  you  use  a  control  technique 
other  than  a  solvent  recovery  system 
and/or  solvent  substitution,  you  must 
demonstrate  continuous  compliance 
with  the  emission  limitations  for  solvent 
mixers  in  §  63.9500(a)  and  (b)  according 
to  the  provisions  in  §63.9570. 

(c)  You  must  report  each  instance  in 
which  you  did  not  meet  the  emission 
limitations  for  solvent  mixers  in 
§63, 9500(a)  and  (b).  This  includes 
periods  of  startup,  shutdown,  or 
malfunction.  These  instances  are 
deviations  from  the  emission  limitations 
in  this  subpart.  These  deviations  must 
be  reported  according  to  the 
requirements  in  §  63.9540. 

(id)  Dming  periods  of  startup, 
shutdown,  or  malfunction,  you  must 
operate  in  accordance  with  your  startup, 
shutdown,  and  malfunction  plan. 

(e)  Consistent  with  §§  63.6(e)  and 
63.7(e)(1),  deviations  that  occin  during 
a  period  of  startup,  shutdown,  or 
malfunction  are  not  violations  if  you 
demonstrate  to  the  Administrator's 
satis&ction  that  you  were  operating  in 
accordance  with  the  startup,  shutdown, 
and  malfunction  plan.  The 
Administrator  will  determine  whether 
deviations  that  occin  dining  a  period  of 
startup,  shutdown,  or  malfunction  are 
violations,  according  to  the  provisions 
in  §  63.6(e). 


Notifications,  Reports,  and  Records 

§  63.9535    What  notifications  must  I  submit 
and  wtwn? 

(a)  You  must  submit  all  of  the 
notifications  in  §§  63.8(f)(4)  and  63.9(b), 
(c),  (d),  and  (h)  that  apply  to  you  by  the 
specified  dates. 


(b)  If  you  use  a  control  technique 
other  than  a  solvent  recovery  system 
and/or  solvent  substitution,  you  must 
comply  with  the  provisions  in 
§63.9570. 

(c)  As  specified  in  §  63.9(b)(2),  if  you 
start  up  your  affected  source  before 
October  18,  2002,  you  must  submit  your 
initial  notification  no  later  than  120 
calendar  days  after  October  18,  2002. 

(d)  As  specified  in  §63. 9(b)(3).  if  you 
start  up  your  new  affected  soince  on  or 
after  October  18.  2002.  you  must  submit 
your  initial  notification  no  later  than 
120  calendar  days  after  you  become 
subject  to  this  subpart. 

(e)  You  must  submit  a  notification  of 
compliance  status  according  to 
§63.9(h)(2)(ii).  You  must  submit  the 
notification  of  compliance  status  before 
the  close  of  business  on  the  30th 
calendar  day  following  the  completion 
of  the  initial  compliance  demonstration. 

§63.9540    What  reports  must  I  submit  and 
when? 

(a)  Unless  the  Administrator  has 
approved  a  different  schedule,  you  must 
submit  each  semiannual  compliemce 
report  according  to  the  requirements  in 
paragraphs  (a)(1)  through  (5)  of  this 
section. 

(1)  The  first  compliance  report  must 
cover  the  period  begiiuiing  on  the 
compliance  date  that  is  specified  for 
yoin  affected  source  in  §  63.9495  and 
ending  on  June  30  or  December  31 , 
whichever  date  comes  first  after  the 
compliance  date  that  is  specified  for 
your  source  in  §  63.9495. 

(2)  The  first  compliance  report  must 
be  postmarked  or  delivered  no  later  than 
July  31  or  January  31,  whichever  date 
comes  first  after  your  first  compliance 
report  is  due. 

(3)  Each  subsequent  compliance 
report  must  cover  the  semiannual 
reporting  period  from  January  1  through 
Jime  30  or  the  semiannueJ  reporting 
period  from  July  1  through  December 
31. 

(4)  Each  subsequent  compliance 
report  must  be  postmarked  or  delivered 
no  later  than  July  31  or  January  31. 
whichever  date  comes  first  after  the  end 
of  the  semiannual  reporting  period. 

(5)  For  each  affected  soxnce  that  is 
subject  to  permitting  regulations 
pxu-suant  to  40  CFR  part  70  or  71  of  this 
chapter,  and  if  the  permitting  authority 
has  established  dates  for  submitting 
semiannud  reports  pursuant  to  40  CFR 
70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3){iii)(A)  of  this  chapter,  you 
may  submit  the  first  and  subsequent 
compliance  reports  according  to  the 
dates  the  permitting  authority  has 
established  instead  of  according  to  the 


dates  in  paragraphs  (a)(1)  through  (4)  of 
this  section. 

(b)  Each  compliance  report  must 
include  the  information  in  paragraphs 
(b)(1)  through  (3)  of  this  section,  and  if 
applicable,  paragraphs  (b)(4)  through  (6) 
of  this  section. 

(1)  Company  name  and  address. 

(2)  Statement  by  a  responsible  official, 
with  the  official's  name,  title,  and 
signature,  certifv'ing  that,  based  on 
information  and  belief  formed  after 
reasonable  inquiry,  the  statements  and 
information  in  the  report  are  true, 
accinate,  and  complete. 

(3)  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(4)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  reporting  period 
and  you  took  actions  consistent  with 
your  startup,  shutdown,  and 
malfunction  plan,  the  compliance  report 
must  include  the  information  in 
§63.10(d)(5)(i). 

(5)  If  there  were  no  deviations  from 
the  emission  limitations  for  solvent 
mixers  in  §  63.9500(a)  and  (b),  a 
statement  that  there  were  no  deviations 
from  the  emission  limitations  during  the 
reporting  period. 

(6)  If  there  were  no  periods  during 
which  a  monitoring  system  was  out-of- 
control  as  specified  in  §  63.8(c)(7),  a 
statement  that  there  were  no  periods 
during  which  a  monitoring  system  was 
out-of-control  during  the  reporting 
period. 

(c)  For  each  deviation  from  an 
emission  limitation  occurring  at  an 
affected  source,  you  must  include  the 
information  in  paragraphs  (b)(1)  through 
(4)  and  (c)(1)  and  (2)  of  this  section. 
"This  includes  periods  of  startup, 
shutdown,  or  malfunction. 

(1)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period. 

(2)  Information  on  the  number, 
duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable),  as  applicable,  and  the 
corrective  action  taken. 

(d)  If  you  had  a  startup,  shutdown,  or 
malfunction  during  the  semiannual 
reporting  period  that  was  not  consistent 
with  your  startup,  shutdown,  and 
malfunction  plan,  you  must  submit  an 
immediate  startup,  shutdown,  and 
malfunction  report  according  to  the 
requirements  in  §63.10(d)(5)(ii). 

(e)  If  you  have  obtained  a  title  V 
operating  permit  for  an  affected  source 
pursuant  to  40  CFR  part  70  or  71  of  this 
chapter,  you  must  report  all  deviations 
as  defined  in  this  subpart  in  the 
semiannual  monitoring  report  required 
by  40  CFR  70.6(a)(3)(iii)(A)  or  40  CFR 
71.6(a)(3)(iii)(A)  of  this  chapter.  If  you 
submit  a  compliance  report  for  an 
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affected  source  along  with,  or  as  part  of. 
the  semiannual  monitoring  report 
required  bv  40  CFR  70.6(a)(3)(iii)(A)  or 
40  CFR  7L6(a)(3)(iii)(A)  of  this  chapter, 
and  the  compliance  report  includes  all 
the  required  information  concerning 
deviations  from  any  emission  limitation 
in  this  subpart,  then  submission  of  the 
compliance  report  satisfies  any 
obligation  to  report  the  same  deviations 
in  the  semiannual  monitoring  report. 
However,  submission  of  a  compliance 
report  does  not  otherwise  affect  any 
obligation  you  may  have  to  report 
deviations  from  permit  requirements  to 
vour  permitting  authority. 

§  63.9545    What  records  must  I  keep? 

(a)  You  must  keep  the  records  in 
paragraphs  (a)(1)  and  (2)  of  this  section 
that  apply  to  you. 

(1)  A  copy  of  each  notification  and 
report  that  vou  submitted  to  comply 
with  this  subpart,  including  all 
documentation  supporting  any  initial 
notification  or  notification  of 
compliance  status  that  you  submitted, 
according  to  the  requirements  in 
§63,10(b)(2)(xiv). 

(2)  The  records  in  §  63.6(e)(3)(iii) 
through  (v)  related  to  startup,  shutdown, 
or  malfunction. 

(b)  You  must  keep  the  records 
required  in  §63.9525  to  show  proper 
operation  and  maintenance  of  the 
weight  measurement  device. 

(c)  You  must  keep  the  records 
required  in  §  63.9530  to  show 
continuous  compliance  with  the 
emission  limitations  for  solvent  mixers 
in  §  63.9500(a)  and  (b). 

§  63.9550    In  what  form  and  how  long  must 
I  keep  my  records? 

(a)  You  must  keep  your  records  in  a 
form  suitable  and  readily  available  for 
expeditious  review,  according  to 

§  63.10(b)(1). 

(b)  As  specified  in  §  63.10(b)(1).  you 
must  keep  each  record  for  5  years 
following  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record. 

(c)  You  must  keep  each  record  on  site 
for  at  least  2  years  after  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record, 
according  to  §  63.10(b)(1).  You  can  keep 
the  records  offsite  for  the  remaining  3 
years. 

Other  Requirements  and  Information 

§  63.9555    What  parts  of  the  General 
Provisions  apply  to  me? 

Table  1  to  this  subpart  shows  which 
parts  of  the  General  Provisions  in 
§§63.1  through  63.15  apply  to  you. 


§  63.9560    Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  your  State, 
local,  or  tribal  agency.  If  the  U.S.  EPA 
Administrator  has  delegated  authority  to 
vour  State,  local,  or  tribal  agency,  then 
that  agency,  in  addition  to  the  U.S.  EPA, 
has  the  authority  to  implement  and 
enforce  this  subpart.  You  should  contact 
vour  U.S.  EPA  Regional  Office  to  find 
out  if  this  subpart  is  delegated  to  your 
State,  local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E.  the  authorities 
contained  in  paragraphs  (c)(1)  through 
(4)  of  this  section  are  retained  by  the 
Administrator  of  the  U.S.  EPA  and  are 
not  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local  or  tribal 
agencies  are  as  follows; 

(1)  Approval  of  alternatives  to  the 
emission  limitations  in  §  63.9500(a)  and 
(b)  under  §  63.6(g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f)  and  as  defined  in  §63.90. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f)  and  as 
defined  in  §63.90. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f)  and  as  defined  in  §63.90. 

§  63.9565    What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  the  Clean  Air  Act,  in  §  63.2, 
and  in  this  section  as  follows: 

Batch  ID  means  a  unique  identifier 
used  to  differentiate  each  individual 
mix  batch. 

Deviation  means  any  instance  in 
which  an  affected  source  subject  to  this 
subpart,  or  an  owner  or  operator  of  such 
a  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  subpart, 
including,  but  not  limited  to,  any 
emission  limitation  (including  any 
operating  limit); 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  emission 
limitation  (including  any  operating 
limit)  in  this  subpart  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  subpart. 

Friction  ingredients  means  any  of  the 
components  used  in  the  manufacture  of 


friction  materials,  excluding  the  HAP 
solvent.  Friction  ingredients  include, 
but  are  not  limited  to,  reinforcement 
materials,  property  modifiers,  resins, 
and  other  additives. 

Friction  materials  manufacturing 
facility  means  a  facility  that 
manufactures  friction  materials  using  a 
solvent-based  process.  Friction 
materials  are  used  in  the  manufacture  of 
products  used  to  accelerate  or  decelerate 
objects.  Products  that  use  friction 
materials  include,  but  are  not  limited  to, 
disc  brake  pucks,  disc  brake  pads,  brake 
linings,  brake  shoes,  brake  segments, 
brake  blocks,  brake  discs,  clutch  facings, 
and  clutches. 

HAP  solvent  means  a  solvent  that 
contains  10  percent  or  more  of  any  one 
HAP,  as  listed  in  section  112(b)  of  the 
Clean  Air  Act,  or  any  combination  of 
HAP  that  is  added  to  a  solvent  mixer. 
Examples  include  hexane,  toluene,  and 
trichloroethylene. 

Initial  startup  means  the  first  time 
that  equipment  is  put  into  operation. 
Initial  startup  does  not  include 
operation  solely  for  testing  equipment. 
Initial  startup  does  not  include 
subsequent  startups  (as  defined  in  this 
section)  following  malfunction  or 
shutdowns  or  following  changes  in 
product  or  between  batch  operations. 

Large  solvent  mixer  means  a  solvent 
mixer  with  a  design  capacity  greater 
than  or  equal  to  2,000  pounds, 
including  friction  ingredients  and  HAP 
solvent. 

Mix  batch  means  each  batch  of 
friction  materials  manufactured  in  a 
solvent  mixer. 

Responsible  official  means 
responsible  official  as  defined  in  §63.2. 

7-day  block  average  means  an 
averaging  technique  for  a  weekly 
compliance  determination  where  the 
calculated  values  for  percent  HAP 
solvent  discharged  to  the  atmosphere 
are  averaged  together  for  all  mix  batches 
(for  which  there  are  valid  data)  in  a  7- 
day  block  period  according  to  the 
equation  provided  in  §  63.9520(a)(6). 

Small  solvent  mixer  means  a  solvent 
mixer  with  a  design  capacity  less  than 
2,000  pounds,  including  friction 
ingredients  and  HAP  solvent. 

Solvent  mixer  means  a  mixer  used  in 
the  friction  materials  manufacturing 
process  in  which  HAP  solvent  is  used 
as  one  of  the  ingredients  in  at  least  one 
batch  during  a  semiannual  reporting 
period.  Trace  amounts  of  HAP  solvents 
in  resins  or  other  friction  ingredients  do 
not  qualify  mixers  as  solvent  mixers. 

So7venf  recovery  system  mecms 
equipment  used  for  the  purpose  of 
recovering  the  HAP  solvent  from  the 
exhaust  stream.  An  example  of  a  solvent 
recovery  system  is  a  condenser. 
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Solvent  substitution  means 
substitution  of  a  non-HAP  material  for 
a  HAP  solvent. 

Startup  means  bringing  equipment 
online  and  starting  the  prodliction 
process. 

Startup,  shutdown,  and  malfunction 
plan  means  a  plan  developed  according 
to  the  provisions  of  §63. 6(e)(3). 

§  63.9570    How  do  I  apply  for  aKernative 
compliance  requirements? 

(a)  If  you  use  a  control  technique 
other  than  a  solvent  recovery  system 
and/or  solvent  substitution,  you  may 
request  approval  to  use  an  alternative 
method  of  demonstrating  compliance 
with  the  emission  limitations  in 

§  63.9500(a)  and  (b)  according  to  the 
procedures  in  this  section. 

(b)  You  can  request  approval  to  use  an 
alternative  method  of  demonstrating 


compliance  in  the  initial  notification  for 
existing  sources,  the  notification  of 
construction  or  reconstruction  for  new 
sources,  or  at  any  time. 

(c)  You  must  submit  a  description  of 
the  proposed  testing,  monitoring, 
recordkeeping,  and  reporting  that  will 
be  used  and  the  proposed  basis  for 
demonstrating  compliance. 

(1)  If  you  have  not  previously 
performed  testing,  you  must  submit  a 
proposed  test  plan.  If  you  are  seeking 
permission  to  use  an  alternative  method 
of  compliance  based  on  previously 
performed  testing,  you  must  submit  the 
results  of  testing,  a  description  of  the 
procedures  followed  in  testing,  and  a 
description  of  pertinent  conditions 
during  testing. 

(2)  You  must  submit  a  monitoring 
plan  that  includes  a  description  of  the 
control  technique,  test  results  verifying 


the  performance  of  the  control 
technique,  the  appropriate  operating 
parameters  that  will  be  monitored,  and 
the  frequency  of  measuring  and 
recording  to  establish  continuous 
compliance  with  the  emission 
limitations  in  §  63.9500(a)  and  (b)  Ynu 
must  also  include  the  proposed 
performance  specifications  and  quality 
assurance  procedures  for  the  monitors. 
The  monitoring  plan  is  subject  to  the 
Administrator's  approval.  You  must 
install,  calibrate,  operate,  and  maintain 
the  monitors  in  accordance  with  the 
monitoring  plan  approved  by  the 
Administrator. 

(d)  Use  oithe  alternative  method  of 
demonstrating  compliance  must  not 
begin  until  approval  is  granted  by  the 
Administrator. 


§§63.9571-63.9579    [Reserved] 

Table  1  to  Subpart  QQQQQ— Applicability  of  General  Provisions  to  Subpart  QQQQQ 

[As  required  in  §63.9505,  you  must  comply  with  each  applicable  General  Provisions  requirement  according  to  the  following  table] 


Citation 


§63.1  

§63.2 

§63.3 

§63.4 

§63.5 

§63.6(a)-(c),(e)-(f),  (!)-{]) 

§63.6(d)  

§63.6(9)  

§63.6(h)  ^.. 

§63.7(a)(1)-(2)  

§63.7(a)(3),  (b)-(h)  

§63.8(a)(1)-(2),  (b), 
(c)(1)-(3),  (f)(1H5). 

§63.8(a)(3)  

§63.8(a)(4)  

§63.8(c)(4)  

§63.8(0(5)  

§63.8(0(6)  

§63.8(c)(7)-(8)  

§63.8(d)  

§63.8(e)  

§63.8(0(6) 

§63.8(g)(1H5)  

§63.9(aHd),  (h)-(i)  

§63.9(e)  


Subject 


Applies  to  sub- 
part 
QQQQQ7 


Explanation 


Applicability  

Definitions  

Units  and  Abbreviations 

Prohibited  Activities  

Construction/Reconstruction 

Compliance  with  Standards  and  Maintenance 

Requirements. 
[Reserved]. 
Use   of   an   Alternative   Nonopacity   Emission 

Standard. 
Compliance  with  Opacity  and  Visible  Emission 

Standards. 
Applicability  and  Performance  Test  Dates  

Performance  Testing  Requirements  

Monitoring  Requirements 

[Reserved]. 

Additional  Monitoring  Requirements  for  Control 
Devices  in  §63.11. 

Continuous  Monitoring  System  (CMS)  Require- 
ments. 

Continuous  Opacity  Monitoring  System 
(COMS)  Minimum  Procedures. 

Zero  and  High  Level  Calibration  Check  Re- 
quirements. 

Out-of-Control  Periods 

CMS  Quality  Control 

CMS  Performance  Evaluation  

Relative   Accuracy  Test  Audit   (RATA)   Alter- 
native. 
Data  Reduction  

Notification  Requirements 

Notification  of  Performance  Test  


Yes 
Yes 
Yes 
Yes 
Yes. 
Yes 


No  Subpart  QQQQQ   contains   no   work   practice 

standards 

No Subpart  QQQQQ  contains  no  opacity  or  VE 

limits. 

Mo Subpart  QQQQQ  includes  dates  for  initial  com- 
pliance demonstrations 

No  Subpart  QQQQQ  does  not  require  perform- 
ance tests. 

Yes. 


No  Subpart  QQQQQ  does  not  require  flares 


No  .. 
No  .. 
No  .. 
No  .. 
No  .. 

No  .. 
No  .. 
No  .. 
Yes 

No  .. 


Subpart  QQQQQ  does  not  require  CMS 
Subpart  QQQQQ  does  not  require  COMS. 

Subpart  QQQQQ  specifies  calibration  require- 
ments. 

Subpart  QQQQQ  specifies  out-of-control  pen- 
ods  and  repwrting  requirements 

Subpart  QQQQQ  requires  a  monitoring  plan 
that  specifies  CMS  quality  control  proce- 
dures. 

Subpart  QQQQQ  does  not  require  CMS  per- 
formance evaluations 

Subpart  QQQQQ  does  not  require  continuous 
emissions  momtonng  systems  (CEMS) 

Subpart  QQQQQ  specifies  data  reduction  re- 
quirements. 

Except  that  subpart  QQQQQ  does  not  require 
performance  tests  or  CMS  performance  eval- 
uations. 

Subpart  QQQQQ  does  not  require  perform- 
ance tests. 
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Table  1  to  Subpart  QQQQQ— Applicability  of  General  Provisions  to  Subpart  QQQQQ— Continued 

[As  required  in  §63  9505  you  must  comply  with  each  applicable  General  Provisions  requirement  according  to  the  following  table] 

Citation 

Subiect 

Applies  to  sub- 
part 
QQQQQ'' 

Explanation 

§63  9(ti 

Notification  of  VE  Opacity  Test     

No  

No  

Yes 

1  No  

No  

No  

No  

No  

No  

No  

Subpart  QQQQQ  contains  no  opacity  or  VE 

S63  9(o)     



Additional  Notifications  When  Using  CMS 
Recordkeeping  and  Reporting  Requirements 
Additional  Records  tor  CMS    

limits 
Subpart  QQQQQ  does  not  require  CMS  per- 

§63 lOtai  (bi  (d)fl) 
(dH4)-(5),  (e)(3)   (t 
§63  10(0(1  )-(6)   (9)- 

§63  i0(ci(7i-(8j     

S63  I0(d)(2i      

(15i 

formance  evaluations. 
Subpart    QQQQQ    specifies    record    require- 

Records of  Excess  Emissions  and  Parameter 

Monitoring  Exceedances  for  CMS 
Reporting  Results  of  Performance  Tests 

Reporting  Opacity  or  VE  Observations  

Additional  CMS  Reports  

ments. 

Subpart    QQQQQ    specifies    record    require- 
ments 

Subpart  QQQQQ   does   not   require   pertorm- 

§63  10(d)(3)       

ance  tests 
Subpart  QQQQQ  contains  no  opacity  or  VE 

563  I0(eii  1 1-(2) 

limits 
Subpart  QQQQQ  does  not  require  CMS 

S  fiT  10(PH4i 

Reporting  COMS  Data           

Subpart  QQQQQ  does  not  require  COMS. 

§63  1 1 

Control  Device  Requirements 
Delegation    Addresses    Incorporation   by   Ref- 
erence Availability  of  Information, 

Subpart  QQQQQ  does  not  require  flares. 

§§63  12-63  15       
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Presidential  Documents 


Title  3— 

The  President 


Memorandvun  of  October  16,  2002 

Notification  to  the  Congress  of  Trade  Negotiation 


Memorandum  for  the  United  States  Trade  Representative 

You  are  authorized  and  directed  to  notify  the  Congress,  pursuant  to  section 
2104(a)(1)  of  the  Trade  Act  of  2002  (19  U.S.C.  3804(a)(1)),  of  my  intention 
to  enter  into  negotiations  on  a  Free  Trade  Agreement  with  the  five  member 
countries  of  the  Southern  African  Customs  Union  (Botswana,  Lesotho,  Na- 
mibia, South  Africa,  and  Swaziland). 

You  are  authorized  and  directed  to  pubUsh  this  memorandum  in  the  Federal 
Register. 


U^ 


THE  WHITE  HOUSE, 
Washington,  October  16,  2002. 
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48  CFR 

206 61516 

207 61516 

217 61516 


223 61516 

237 61516 

242 61516 

245 61516 

247 61516 

1804 62190 

1833 61519 

1852 61519 

1872 61519 

Proposed  Rules: 

2 64010 

11 64010 

23 64010 

206 62590 

208 62590 

209 62590 

225 62590 

242 62590 

252 62590 

49  CFR 

40 61521 

350 61818.  63019 

360 61818 

365 61818 


372 .61818 

382 61818 

383 61818 

386 61818 

387 61818 

388 61818 

390 61818.  63019 

391 61818 

393 61818.  63966 

397 62191 

571 61523 

573 64049 

577 64049 

579 63295 

594 62897 

Proposed  Rules: 

27 61996 

37 61996 

40 61996 

177 62681 

219 61996,  63022 

225 63022 

240 63022 

376 61996 

382 61996 


397 62681 

575 62528 

653 61996 

654 61996 

50  CFR 


16  

62193 

17 

61531 

62897 

63968 

300 

64311 

600 

,61824 

62204 

64311 

635 

61537 

63854 

648 

62650 

63223 

63311 

654, 

61990 

660 

61824. 

61994, 

62204. 

62401 

63055 

63057 

679 

61826 

61827 

62212. 

62651 

62910 

63312, 

64066, 
64315 

Proposed 

Rules: 

17  , 

,61845, 

62926, 

63064, 

63066 

63067 

63738 

600   ... 

62222 

660 

.62001 

63599 

679 

63600 

IV 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  18, 
2002 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska,  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish. 
Steller  sea  lion 
protection  measures: 
published  10-18-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous 
national  emission  standards 
Fnction  matenals 
manufactunng  facilities, 
published  10-18-02 

Air  quality  implementation 
plans,  approval  and 
promulgation   vanous 
States 

Alaska,  published  9-18-02 
Texas,  published  9-18-02 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Alternate  null  examination 
program  for  passenger 
vessels,  and  undenA/ater 
surveys  for  nautical  school, 
offshore  supply   passenger 
and  sailing  school  vessels, 
published  10-18-02 

TRANSPORTATION 

DEPARTMENT 

Aviation  economic  regulations 
Revenue  and  nonrevenue 
passengers:  definitions: 
published  9-18-02 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 
Sikorsky    published  10-3-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in — 


California:  comments  due  by 
10-21-02.  published  8-22- 
02  [FR  02-21364] 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Mango  promotion    research, 
and  information  order: 
comments  due  by  10-25-02: 
published  8-26-02  [FR  02- 
21535] 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection 
Federal  Meat  Inspection  and 
Poultry  Products 
Inspection  Acts.  State 
designations — 
Maine    termination, 
comments  due  by  10- 
23-02,  published  10-2- 
02  [FR  02-24979] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Review  inspection 
requirements,  comments 
due  by  10-21-02.  published 
8-21-02  [FR  02-21158] 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys 
BE-22   annual  survey  of 
selected  services 
transactions  with 
unaffiliated  foreign 
persons,  comments  due 
by  10-25-02.  published  8- 
26-02  [FR  02-21691] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 

Incidental  taking — 
Southern  California,  dnfl 
gillnet  fishing  prohibited 
loggerhead  sea  turtles, 
comments  due  by  10- 
21-02,  published  9-20- 
02  [FR  02-23841] 

Fishery  conservation  and 
management 

Caribbean   Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

South  Atlantic  shrimp, 
comments  due  by  10- 
21-02    published  9-4-02 
[FR  02-22544] 
Magnuson- Stevens  Act 
provisions- 
Domestic  fisheries: 
exempted  fishing  permit 
applications,  comments 


diie  by  10-21-02: 
published  10-4-02  [FR 
02-25335] 
West  Coast  States  arxj 

Westem  Pacific 

fishenes — 

Coral  reef  ecosystems: 
comments  due  by  10- 
24-02,  published  9-24- 
02  [FR  02-24013] 

West  Coast  salmon: 
comments  due  by  10- 
25-02:  published  10-10- 
02  [FR  02-25865] 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Distnct  of  Columbia  sex 
offender  registration, 
comments  due  by  10-21-02: 
published  8-21-02  [FR  02- 
20468] 
DNA  information:  collection 
and  use:  comments  due  by 
10-21-02:  published  8-21-02 
[FR  02-20606] 
ENERGY  DEPARTMENT 
Financial  assistance: 
Grants  and  cooperative 
agreements  with  tor-profit 
organizations:  uniform 
administrative 
requirements:  comments 
due  by  10-25-02. 
published  8-26-02  [FR  02- 
20967] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  State  authority 
delegations: 
New  Hampshire:  comments 

due  by  10-21-02: 

published  9-19-02  [FR  02- 

23728] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  State  authority 
delegations: 
New  Hampshire:  comments 

due  by  10-21-02: 

published  9-19-02  [FR  02- 

23729] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 

Utah:  comments  due  by  10- 
21-02:  published  9-19-02 
[FR  02-23378] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  State  authonty 
delegations: 

Utah:  comments  due  by  10- 
21-02:  published  9-19-02 
[FR  02-23379] 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States 


Utah;  comments  due  by  10- 

21-02;  published  9-20-02 

[FR  02-23817] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California:  comments  due  by 

10-21-02;  published  9-20- 

02  [FR  02-23987] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation:  various 
States: 

Kentucky:  comments  due  by 
10-24-02:  published  9-24- 
02  [FR  02-24091] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kentucky;  comments  due  by 
10-24-02;  published  9-24- 
02  [FR  02-24092] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans:  approval  and 
promulgation:  various 
States: 
Utah:  comments  due  by  10- 

21-02;  published  9-20-02 

[FR  02-23816] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides:  emergency 
exceptions,  etc: 
Caffeine;  comments  due  by 
10-23-02;  published  10- 
17-02  [FR  02-26438] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  10-21-02;  published 
9-19-02  [FR  02-23585] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnoritles  list 
update;  comments  due 
by  10-21-02;  published 
9-19-02  [FR  02-23586] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnoritles  list 
update;  comments  due 
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by  10-23-02;  put>lished 
9-23-02  [FR  02-23988] 
Toxic  substances: 
Significant  new  uses — 
3-Hydroxy-1,1- 
dimethylbutyl  derivative, 
etc.;  comments  due  by 
10-21-02;  published  9- 
20-02  [FR  02-23749] 
Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Construction  and 
development;  stomi  water 
discharges;  comments 
due  by  10-22-02; 
published  6-24-02  [FR  02- 
12963] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sen/ices: 
Telecommunications  Act  of 
1996;  Implementation — 
Customer  proprietary 
network  and  other 
customer  information; 
telecommunications 
carriers'  use;  non- 
accounting  safeguards; 
unauthorized  long 
distance  changes; 
comments  due  by  10- 
21-02;  published  9-20- 
02  [FR  02-23200] 
Radio  stations;  table  of 
assignments: 
Colorado  and  Texas; 
comments  due  by  10-21- 
02;  published  9-9-02  [FR 
02-22757] 
Ohio;  comments  due  by  10- 
21-02;  published  9-12-02 
[FR  02-23140] 
Oklahoma  and  Texas; 
comments  due  by  10-21- 
02;  published  9-12-02  [FR 
02-23141) 
Oregon;  comments  due  by 
10-21-02;  published  9-12- 
02  [FR  02-23139] 
Texas;  comments  due  by 
10-21-02;  published  9-12- 
02  [FR  02-23138] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

State  banks  chartered  as 
limited  liability  companies; 
Insurance  eligibility; 
comments  due  by  10-21-02; 
published  7-23-02  [FR  02- 
18467] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
National  and  local  coverage 
determinations;  review; 
comments  due  by  10-21- 
02;  published  8-22-02  [FR 
02-21530] 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
inspector  General  Office, 
Healtti  and  Human  Services 
Department 

Medicare  and  State  health 
care  programs;  fraud  and 
abuse: 

Beneficiary  coinsurance  and 
deductible  amounts; 
waiver  under  anti-kickback 
statute;  safe  hartjor; 
comments  due  by  10-25- 
02;  published  9-25-02  [FR 
02-24344] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  Insurance 
programs: 

Puerto  Rico;  condominium 
development;  FHA 
approval;  comments  due 
by  10-21-02;  published  8- 
21-02  [FR  02-21225] 
Single  family  mortgage 
insurance — 
One-time  and  up-front 
premiums;  submission 
schedule;  comments 
due  by  10-21-02; 
published  8-21-02  [FR 
02-21227] 
Rehabilitation  Loan 
Insurance  Program; 
comments  due  by  10- 
21-02;  published  8-21- 
02  [FR  02-21228] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Califomia  tiger  salamander; 
Sonoma  County  distinct 
population  segment; 
comments  due  by  10-21- 
02;  published  7-22-02  [FR 
02-18451] 

Hearing,  etc.;  comments 
due  by  10-21-02; 
published  8-26-02  [FR 
02-21628] 
Critical  habitat 
designations — 
Cushenbury  milk-vetch, 
etc.  (cartwnate  plants 
from  San  Bemardino 
Mountains,  CA); 
comments  due  by  10- 
21-02;  published  9-20- 
02  [FR  02-23942] 
Topeka  shiner;  comments 
due  by  10-21-02; 
published  8-21-02  [FR 
02-20939] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 


Kansas;  comments  due  by 
10-23-02;  published  9-23- 
02  [FR  02-24016] 

JUSTICE  DEPARTMENT 

Privacy  Act;  Implementation: 
comments  due  by  10-24-02; 
published  9-24-02  [FR  02- 
24207] 

NUCLEAR  REGULATORY 
COMMISSION 

Electronic  maintenance  and 
submission  of  Information; 
comments  due  by  10-21-02; 
published  9-6-02  [FR  02- 
21888] 
NUCLEAR  REGULATORY 
COMMISSION 
Electronic  maintenance  and 
submission  of  information; 
comments  due  by  10-21-02; 
published  9-6-02  [FR  02- 
21889] 
NUCLEAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
Leyse,  Robert  H.;  comments 
due  by  10-23-02: 
published  8-9-02  [FR  02- 
20172] 
Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Dry  cask  independent  spent 
fuel  and  monitored 
retrievable  storage 
installations;  siting  and 
design;  geological  and 
seismologlcal 
characteristics;  comments 
due  by  10-22-02; 
published  9-5-02  [FR  02- 
22596] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Security  futures  products: 
Margin  related  to  security 
futures  products;  reserve 
requirements:  comments 
due  by  10-23-02; 
published  9-23-02  [FR  02- 
24027] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Load  lines: 
Great  Lakes- 
Lake  Michigan:  river 
barges;  limited  service 
domestic  voyages; 
comments  due  by  10- 
23-02;  published  4-23- 
02  [FR  02-09834] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 

Niagara  Falls,  NY;  special 
flight  rules  in  vicinity — 


Canadian  flight 
management 
procedures:  comments 
due  by  10-21-02: 
published  9-4-02  [FR 
02-22267) 
Airworthiness  directives 
Boeing:  comments  due  by 
10-21-02:  published  9-25- 
02  [FR  02-24306] 
Bombardier:  comments  due 
by  10-21-02   published  9- 
25-02  [FR  02-24282] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Bombardier:  comments  due 
by  10-25-02:  published  9- 
25-02  [FR  02-24178] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Britten  Norman  (Bembndge) 

Ltd  :  comments  due  by 

10-24-02:  published  9-17- 

02  [FR  02-23515] 
Cameron  Balloons  Ltd  , 

comments  due  by  10-21- 

02:  published  9-13-02  [FR 

02-23288] 
Dormer:  comments  due  by 

10-25-02;  published  9-25- 

02  [FR  02-24307] 
Hartzell  Propeller  Inc  , 

comments  due  by  10-21- 

02;  published  9-19-02  [FR 

02-23777] 
McDonnell  Douglas, 

comments  due  by  10-21- 

02:  published  9-4-02  [FR 

02-22436] 
Mitsubishi  Heavy  Industries, 

Ltd.;  comments  due  by 

10-21-02:  published  9-13- 

02  [FR  02-23289] 
Pllatus  Bntten-Norman  Ltd  : 

comments  due  by  10-21- 

02.  published  9-17-02  [FR 

02-23514] 
Pratt  &  Whitney  comments 

due  by  10-21-02: 

published  9-19-02  [FR  02- 

23776] 
Airworthiness  standards 
Special  conditions — 

Raytheon  Aircraft  Co 
Model  HS.125  Series 
700A  airplanes: 
comments  due  by  10- 
24-02;  published  9-24- 
02  [FR  02-24242] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 


VI 


Federal  Register  /  Vol.  67,  No.  202 /Friday,  October  18,  2002 /Reader  Aids 


Occupant  crash  protection — 
Future  air  bags  designed 
to  create  less  nsK  of 
senous  in|unes  for  small 
women  and  young 
cfiildre  i>  etc     phase-in 
requirements    comments 
due  by  10-24-02 
published  9-24-02  [FR 
02-242361 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Foreign  corporations    gross 
income   exclusions 
comments  due  by  10-22- 
02   published  8-2-02  [FR 
02-19127] 

Correction    comments  due 
by  10-22-02;  published 
9-17-02  [FR  C2-19127J 
Returned  or  recharactenzed 
IRA  contnbutions 
earnings  calculation 
comments  due  by  10-21- 
02,  published  7-23-02  [FR 
02-184521 
Taxpayer  identifying 
numbers    requirement  on 
submissions,  comments 


due  by  10-23-02. 
published  7-26-02  [FR  02- 

187921 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule 
Respirator  and 
cardiovascular  conditions 
evaluation  of  hypertension 
with  heart  disease, 
comments  due  by  10-21- 
02.  published  8-22-02  [FR 
02-21366] 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  m  conjunction 
with    PLUS    (Public  Laws 
Update  Service)  on  202-741- 
6043    This  list  IS  also 
available  online  at  http ,'/ 
kvww  nara  gov  tedreg, 
plawcurr  ntml 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 


in    slip  law"  (Individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US   Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www. access  gpo.gov/nara/ 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  3214/P.L.  107-241 

To  amend  the  charter  of  the 
AMVETS  organization.  (Oct 
16.  2002;  116  Stat.  1496) 
H.R.  3838/P.L.  107-242 
To  amend  tfie  charter  of  the 
Veterans  of  Foreign  Wars  of 
the  United  States  organization 
to  make  members  of  the 
armed  forces  who  receive 
special  pay  for  duty  subject  to 
hostile  fire  or  imminent  danger 
eligible  for  memb»ership  in  the 
organization,  and  for  other 
purposes    (Oct    16,  2002;  116 
Stat    1497) 

H.J.  Res.  114/P.L.  107-243 
Authonzation  for  Use  of 
Military  Force  Against  Iraq 


Resolution  of  2002  (Oct.  16, 
2002:  116  Stat.  1498) 

Last  List  October  16,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscnt>e,  go  to  http:// 
hydra. gsa  gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Hstserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  123 
RIN  324&-AE97 

Disaster  Loan  Program — Disaster 
Mitigation  Act  of  2000 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  Under  the  Disaster  Mitigation 
Act  of  2000,  enacted  on  October  30, 
2000,  ("Act")  the  Individual  and  Family 
Grant  Assistance  Program  is  replaced  by 
the  Assistance  to  Individuals  and 
Household  Program  ("IHP").  Under  this 
interim  final  rule,  SBA  will  implement 
its  disaster  loan  program  when  the 
President  declares  a  major  disaster,  or 
declares  an  emergency,  and  activates  the 
IHP  in  an  emergency  disaster 
declaration.  Under  the  Act,  if  the 
President  declares  a  major  disaster  that 
includes,  or  is  limited  to,  public 
assistance,  a  private  nonprofit  facility 
which  provides  non-critical  services 
must  first  apply  for  disaster  loan 
assistance  from  SBA  before  it  could  seek 
grant  assistance  for  permanent  repairs 
and/ or  replacements  from  the  Federal 
Emergency  Management  Agency 
("FEMA").  SBA  is  also  implementing 
this  legislative  change,  and  is  making 
certain  technical  changes. 
DATES:  Effective  Date:  This  rule  is 
effective  on  October  15,  2002. 

Applicability  Date:  This  rule  is 
applicable  for  major  disasters  declared 
on  or  after  October  15.  2002. 

Comment  Date:  Comments  must  be 
received  on  or  before  December  20, 
2002. 

ADDRESSES:  Address  all  comments 
concerning  the  interim  rule  to  Herbert  L. 
Mitchell,  Associate  Administrator, 
Office  of  Disaster  Assistance,  U.S.  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington,  DC  20416 


FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Brantley.  Loan  Specialist.  Office 
of  Disaster  Assistance,  202-205-6734. 
SUPPLEMENTARY  INFORMATION:  Section 
206  of  the  Disaster  Mitigation  Act  of 
2000  (Public  Law  106-390)  ("Act") 
replaces  the  Individual  and  Family 
Grant  Assistance  Program  ("IFG")  with 
the  Assistance  to  Individuals  and 
Household  Program  ("IHP").  Under  this 
interim  final  rule,  SBA  will  implement 
its  disaster  loan  program  when  the 
President  declares  a  major  disaster,  or 
declares  an  emergency,  and  activates  the 
IHP.  SBA  is  revising  §  123.3(a)(1)  of  its 
regulations  to  reflect  the  statutory 
changes. 

Section  205  of  the  Act  amends  section 
5172  of  Title  42,  United  States  Code. 
Under  the  Act,  if  the  President  declares 
a  major  disaster  that  includes,  or  is 
limited  to  public  assistance,  a  private 
nonprofit  facility  ("PNP")  which 
provides  nouccritical  services  (of  a 
governmental  nature)  must  first  apply  to 
SBA  for  a  disaster  loan  for  permanent 
repairs  and/or  replacement  work,  before 
it  can  seek  grant  assistance  from  the 
Federal  Emergency  Management  Agency 
("FEMA")  with  respect  to  such  non- 
critical  services.  If  SBA  determines  that 
the  PNP  non-critical  facility  is  ineligible 
for  a  disaster  loan  or  the  PNP  has 
obtained  the  maximum  amount  for 
which  the  SBA  determines  the  facility  is 
eligible,  the  PNP  may  then  apply  to 
FEMA  for  grant  assistance  for 
permanent  repairs  for  its  unmet 
disaster-related  needs.  Such  PNPs  may 
apply  directly  to  FEMA  for  emergency 
repairs. 

Owners  of  facilities  that  provide 
critical  services  (of  a  governmental 
nature)  may  apply  directly  to  FEMA  for 
grant  assistance  for  both  emergency  and 
permanent  repairs.  Section  205  of  the 
Act  defines  "critical  services"  to 
include  power,  water,  sewer, 
wastewater  treatment,  communications, 
and  emergency  medical  care.  It  is  the 
responsibility  of  FEMA  to  provide 
guidelines  with  respect  to  these 
services. 

PNPs  which  operate  both  critical  and 
non-critical  facilities  (that  provide 
essential  services  of  a  governmental 
natvue)  will  have  to  make  separate 
applications  to  FEMA  and  SBA. 
Currently,  SBA  rules  allow  only  for  the 
activation  of  its  disaster  loan  program  in 
the  event  of  a  major  disaster  declaration 
by  the  President  that  includes 


individual  assistance  (the  Individuals 
and  Family  Grant  Program).  In  such 
case,  all  PNP  facilities  are  eligible  to 
apply  for  SBA  disaster  loan  assistance. 

Under  this  interim  final  rule.  SBA  is 
amending  §  123.3  of  its  regulations  to 
provide  that  SBA  would  activate  its 
disaster  loan  program  for  PNPs  that 
provide  essential  services  of  a 
governmental  nature  when  the  President 
declares  a  major  disaster  that  does  not 
include  individual  assistance  but  is 
limited  to,  or  includes,  public 
assistance.  SBA  would  use  FEMA's 
guidelines  to  ascertain  if  a  PNP  was 
seeking  assistance  for  its  delivery  of 
such  services. 

In  this  interim  final  rule,  SBA  is 
amending  §  123.4  of  its  regulations  to 
preclude  businesses  in  contiguous 
counties  from  being  eligible  for  SBA 
economic  injur\'  disaster  loans  in 
circumstances  described  above.  Thus,  if 
the  President  makes  a  major  disaster 
declaration  that  does  not  include 
individual  assistance  but  includes,  or  is 
limited  to,  public  assistance,  and  PNPs 
are  eligible  for  disaster  loan  assistance 
from  SBA,  the  interim  final  rule  would 
not  allow  small  businesses  in  counties 
contiguous  to  the  declared  disaster  area 
to  be  eligible  for  SBA  economic  injury 
loans.  This  is  because  the  authorized 
public  assistance  is  limited  to  the 
counties  identified  in  the  declaration. 

SBA  is  amending  §  123.101(c)  of  its 
regulations  by  inserting  the  new 
"Individuals  and  Household  Program" 
in  lieu  of  the  old  "Individual  and 
Family  Grant  Program." 

SBA  is  making  technical  corrections 
in  §123.501  of  its  regulations,  relating 
to  the  eligibility  of  a  business  for  a 
military  reservist  economic  injury 
disaster  loan  (EIDL).  The  purpose  of  the 
regulatory  change  is  to  clarify  that  the 
business  must  be  small  at  the  time  the 
essential  employee  is  called  to  active 
duty.  A  business  that  was  not  small  at 
that  time  would  fall  outside  the 
parameters  of  SBA  regulations,  and  this 
regulatory  change  would  make  that 
clear.  SBA  is  adding  the  same  criteria  to 
military  reservist  EIDL  as  now  applies  to 
regular  EIDL:  the  business,  its  affiliates 
and  20%  or  more  owners  have  used  all 
reasonably  available  funds  and  that  it  is 
unable  to  obtain  credit  elsewhere.  These 
are  the  same  requirements  prescribed  in 
§  123.300(b)  with  respect  to  regular 
EIDL  assistance. 
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lustification  for  Publication  as  an 
Interim  Final  Rule 

In  general.  SBA  publishes  a  rule  for 
public  comment  before  issuing  a  final 
rule,  in  accordance  with  the 
Administrative  Procedure  Act  (APA) 
and  SBA  regulations,  .t  L'  S.C.  553  and 
1.3  CFR  101.108.  The  APA  provides  for 
an  e.xception  to  this  standard  rule- 
making process,  however,  where  an 
Agencv  finds  good  cause  to  adopt  a  rule 
without  prior  public  participation.  5 
U.S.C;.  555(b)(3)(B).  The  good  cause 
requirement  is  satisfied  when  prior 
public  participation  is  impractical, 
unnecessarv.  or  contrary  to  the  public 
interest.  Under  such  circumstances,  an 
Agency  may  publish  an  interim  final 
rule  without  soliciting  public  comment. 

In  enacting  the  good  cause  e.xception 
to  standard  rulemaking  procedures. 
Congress  recognized  that  emergency 
situations  might  arise  where  an  Agency 
must  issue  a  rule  without  written  public 
participation.  On  lanuary  23.  2002, 
FEMA  published  proposed  rules  to 
implement  the  Act  for  Federal  disaster 
assistance  to  individuals  and 
households  {H7  FR  3411).  FEMA 
anticipates  issuing  an  interim  final  rule 
about  the  same  time  that  SBA  publishes 
its  interim  final  rule.  Under  FEM.\s 
regulation,  three  important  changes  will 
occur: 

(1)  The  individual  and  Family  Grant 
Program"  ("IFG")  will  not  be  in 
existence  for  disasters  declared  on  or 
after  October  15,  2002. 

(2)  FEMA  has  renamed  their  program 
as  "Assistance  to  Individuals  and 
Households  Program"  ( "IHP'I. 

(3)  FEMA's  rule  would  include  the 
flexibility  for  the  President  to  activate 
IMP  when  the  President  issues  an 
emergency  declaration. 

These  changes  have  a  direct  effect  on 
SBA  since  §  123.3(a)(1)  of  SBA's 
regulations  presentlv  states  that  SBA 
disaster  operatiems  are  activated  when 
"the  President  declares  a  Major  Disaster 
and  authorizes  Federal  assistance, 
including  individual  assistance 
(temporary  housing  and  Individual  and 
Familv  Grant  Assistance)."  Therefore, 
under  current  rules.  SBA's  disaster 
assistance  can  only  be  activated  when 
IFG  is  being  offered.  Since,  under 
FEMA's  rule.  IFG  will  no  longer  exist, 
SBAs  IFG  reference  is  no  longer 
applicable. 

If  a  Presidential  major  disaster 
declaration  activates  FEMA's  IHP, 
SBA's  programs  must  be  amended  to 
reflect  the  existence  of  IHP  in  its 
regulations.  SBA's  concern  is  that 
disasters  can  be  declared  at  an^'  time, 
and  its  regulations  must  be  amended  to 
incorporate  the  Act's  changes  so  that 


SBA's  disaster  programs  can  be 
appropriately  activated  when  a  major 
disaster  occurs.  Any  delay  in  the 
adoption  of  these  changes  to  SBA's 
regulations  could  cause  serious  harm  to 
victims  of  disasters  declared  by  the 
President  since  IFG  assistance  no  longer 
exists. 

Accordingly,  SBA  finds  that  good 
cause  exists  to  publish  this  rule  as  an 
interim  final  rule  in  light  of  the  urgent 
need  to  make  disaster  loans  available  to 
individuals  and  homeowners  when  the 
President  declares  a  major^or 
emergency,  disa.ster  declaration  that 
authorizes  Federal  assistance  to 
Individuals  and  Households.  SBA  needs 
to  coordinate  its  disaster  rules  with  the 
revised  FEMA  program  which  should  be 
effective  at  the  same  tim*?  that  this  rule 
is  effective. 

justification  for  Immediate  Effective 
Date  of  Interim  Final  Rule 

The  APA  requires  that   "publication  or 
service  of  a  substantive  rule  shall  be 
made  not  less  than  30  days  before  its 
effective  date,  except  *    *    *  as 
otherwise  provided  by  the  agency  for 
good  cause  found  and  published  with 
the  rule."  5  U.S.C.  553(d)(3).  SBA  finds 
that  good  cause  exists  to  make  this 
interim  final  rule  effective  for  major 
disasters  declared  on  or  after  October 
15. 2002. 

The  purpose  of  the  APA  provision  is 
to  provide  interested  and  affected 
members  of  the  public  sufficient  time  to 
adjust  their  behavior  before  the  rule 
takes  effect.  For  the  reasons  set  forth 
above  in  lustificatiim  for  Publication  as 
an  Interim  Final  Rule,  SBA  finds  that 
good  cause  exists  for  making  this 
interim  final  rule  effective  immediately, 
instead  of  observing  the  30-day  period 
between  publication  and  effective  date. 

SBA  has  an  obligation,  under  section 
4(d)  of  the  Small  Business  Act,  to  act  in 
the  public  interest  in  offering  disaster 
loan  assistance  to  victims  of  declared 
disasters.  Pursuant  to  that  statutory 
authoritv.  SBA  has  determined  that  it  is 
in  the  public  interest  to  give  immediate 
effect  to  the  changes  in  the  activation  of 
SBA's  disaster  loan  program  and  that  it 
would  be  impractical  to  delay  such 
implementation.  SBA  also  notes  that  the 
failure  to  adopt  this  rule  immediately 
would  work  to  the  detriment  of  many 
disaster  victims. 

Although  this  rule  is  being  published 
as  an  interim  final  rule,  comments  are 
hereby  solicited  from  the  public.  These 
comments  must  be  received  by 
December  20.  2002.  SBA  will  consider 
these  comments  in  making  any 
necessary  revisions  to  these  regulations. 


Compliance  With  Executive  Orders 
12866,  12988,  13132,  the  Regulatory 
Flexibility  Act  (15  U.S.C.  601^12).  and 
the  Paperwork  Reduction  Act  (44 
U.S.C.  Ch.  35) 

OMB  has  determined  that  this  rule 
does  not  constitute  a  significant  rule 
within  the  meaning  of  Executive  Order 
12866.  The  rule  conforms  SBA  rules  to 
the  requirements  of  the  Act  and  FEMA's 
implementing  regulations.  The  rule  is 
not  likelv  to  have  an  annual  effect  on 
the  economy  of  SlOO  million  or  more, 
result  in  a  major  increase  in  costs  or 
prices,  or  have  a  significant  adverse 
effect  on  competition  or  the  U.S. 
economy. 

SBA  lias  determined  that  this  rule 
does  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  Chapter  35. 

For  the  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
rule  has  no  federalism  implications 
warranting  preparation  of  a  federalism 
assessment. 

SBA  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612. 

For  purposes  of  Executive  Order 
12988.  SBA  has  determined  that  this 
rule  is  drafted,  to  the  extent  practicable, 
in  accordance  with  the  standards  set 
forth  in  paragraph  3  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance,  Loan  programs — 
business.  Small  businesses. 

For  the  reasons  stated  in  the 
preamble.  SBA  amends  13  CFR  part  123 
as  follows: 

PART  123— DISASTER  LOAN 
PROGRAM 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authoritv:  \S  U.S.C.  634(b)(6).  636(b). 
[)36(c :):  Pub.  L.  102-395.  106  Stat.  1828.  1864; 
Pub.  L.  10,3-7.5,  107  Stat.  739;  Pub.  L.  106- 
50.  113  Stal.  245. 

2.  Amend  §  123.3  by  revising 
paragraph  (a)(1),  redesignating 
paragraphs  (a)(2),  (a)(3),  and  (a)(4)  as 
paragraphs  (a)(3),  (a)(4),  and  (a)(5), 
respectively,  and  adding  a  new 
paragraph  (a)(2)  to  read  as  follows: 

§  1 23.3    How  are  disaster  declarations 
made? 

(a)*   *   * 

(1)  The  President  declares  a  Major 
Disaster,  or  declares  an  emergency,  and 
authorizes  Federal  Assistance,  including 
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individual  assistance  (Assistance  to 
Individuals  and  Households  Program). 
(2)  If  the  President  declares  a  Major 
Disaster  limited  to  public  assistance 
only,  a  private  nonprofit  facility  which 
provides  non-critical  services  under 
guidelines  of  the  Federal  Emergency 
Management  Agency  (FEMA)  must  first 
apply  to  SBA  for  disaster  loan  assistance 
for  such  non-critical  services  before  it 
could  seek  grant  assistance  from  FEMA. 


3.  Amend  §  123.4  by  revising  the 
fourth  sentence  to  read  as  follows: 


§12^.4    WhatisadiMstararMandwhyis 
it  important? 

*  *  *  In  major  disasters,  economic 
injury  disaster  loans  may  be  made  for 
victims  in  contiguous  counties  or  other 
political  subdivisions,  provided, 
however,  that  with  respect  to  major 
disasters  which  authorize  public 
assistance  only,  SBA  shall  not  make 
economic  injury  disaster  loans  in 

counties  contiguous  to  the  disaster  area. 

*  *   * 

4.  Amend  §  123.101  by  revising 
paragraph  (c)  to  read  as  follows: 

§  1 23.1 01    When  am  I  not  eligible  for  a 
home  disaster  loan? 


(c)  Your  damaged  property  can  be 
repaired  or  replaced  widi  the  proceeds 
of  insurance,  gifts  or  other 
compensation,  including  condemnation 
awards  (with  one  exception),  these 
amounts  must  either  be  deducted  from 
the  amount  of  the  claimed  losses  or,  if 
received  after  SBA  has  approved  and 
disbursed  a  loan,  must  be  paid  to  SBA 
as  principal  payments  on  your  loan. 
You  must  notify  SBA  of  any  such 
recoveries  collected  after  receiving  an 
SBA  disaster  loan.  The  one  exception 
applies  to  amounts  received  imder  the 
Individuals  and  Household  Program  of 
the  Federal  Emergency  Management 
Agency  solely  to  meet  an  emergency 
need  pending  processing  of  an  SBA 
loan.  In  such  an  event,  you  must  repay 
the  financial  assistance  with  SBA  loan 
proceeds  if  it  was  used  for  purposes  also 
eligible  for  an  SBA  loan; 
***** 

5.  Amend  §  123.501  by  revising 
paragraph  (a),  removing  "and"  at  the 
end  of  paragraph  (c),  removing  the 
period  at  the  end  of  paragraph  (d)  and 
adding  ",  and"  in  its  place,  and  adding 
a  new  paragraph  (e)  to  read  as  follows: 

§  1 23.501  When  Is  your  business  eligible 
to  apply  for  a  Military  Reservist  Economic 
Injury  Disaster  Loan? 


(a)  It  is  a  small  business  as  defined  in 
13  CFR  part  121  when  the  essential 
employee  was  called  to  active  duty, 

***** 

(e)  You  and  your  affiliates  and 
principal  owners  (20%  or  more 
ownership  interest)  have  used  all 
reasonably  available  funds,  and  you  are 
unable  to  obtain  credit  elsewhere  (see 
§123.104). 

Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  02-26403  Filed  10-18-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-5»-AD;  Amendment 
3»-12913;  AD  2002-21-07] 

RIN2120-AA64 

Airworttiiness  Directives;  Silcorslcy 
Aircraft  Corporation  Model  S-76A,  S- 
76B  and  S-76C  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Sikorsky  Aircraft  Corporation 
(Sikorsky)  model  helicopters  that 
requires  removing  and  inspecting  each 
main  rotor  spindle  attachment  bolt 
(bolt)  to  ensure  that  the  correct  bolts  are 
installed.  This  amendment  is  prompted 
by  the  discovery  of  improper  bolts 
installed  on  a  helicopter  during  its 
production.  The  actions  specified  by 
this  AD  are  intended  to  detect 
installation  of  incorrect  bolts,  which 
could  result  in  reduced  hub  or  bolt 
fatigue  life,  separation  of  the  main  rotor 
blade  at  the  spindle  attachment,  and 
subsequent  loss  of  control  of  the 
helicopter, 

DATES:  Effective  November  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
Gustafson,  Aviation  Safety  Engineer, 
Boston  Aircraft  Certification  Office. 
Engine  and  Propeller  Directorate,  FAA. 
12  New  England  Executive  Park, 
Burlington,  MA  01803,  telephone  (781) 
238-7190,  fax  (781)  238-7170. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  Sikorsky  Model  S- 
76A,  S-76B  and  S-76C  helicopters  was 
published  in  the  Federal  Register  on 
June  20,  2002  (67  FR  41875).  That  action 
proposed  to  require  removing  and 


inspecting  each  bolt  to  ensure  that  the 
correct  bolts  are  installed. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  with  one  change.  A  "note"  has 
been  added  following  paragraph  (b)(3) 
referencing  the  alert  service  bulletin  that 
pertains  to  the  subject  of  the  AD.  The 
FAA  has  determined  that  this  change 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

The  FAA  estimates  that  165 
helicopters  of  U.S.  registrv*  will  be 
affected  by  this  proposed  AD.  that  it 
will  take  approximately  6  work  hours 
per  helicopter  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$240  per  helicopter.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$99,000,  assuming  all  40  bolts  (per 
helicopter)  are  replaced. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator}'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,"  Februarv'  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator*- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701 

§39.13    [Amended] 

2.  Section  jy.l  1  is  amended  bv 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-21-07     Sikorsky  .\ircraft  Corporation: 

.Armr-ndiiU'nt  ii»-lJ')n    Hix  k^t  N- 
2001-SVV-,=>'*-AD 

Applicability:  Model  S-76A.  S-76B  and  S- 
76C  helicopters,  except  those  having  a  serial 
number  of  760501,  or  760506  through 
760.T15.  certificated  in  any  categorv 

Note  1:  this  .\D  apphes  to  each  heHcopter 
identified  in  the  preceding  appHcabUitv 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  i  ompliance  in 
accordanc  e  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  as.sessment  of 
the  effect  of  the  modihcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD.  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  1.250-hours 
time-in-service  or  2  years,  whichever  comes 
first,  unless  accomplished  previously. 

To  detect  installation  of  an  incorrett  main 
rotor  spindle  attachment  bolt  (bolt),  which 
could  result  in  reduced  hub  or  bolt  fatigue 
life,  separation  of  the  main  rotor  blade  at  the 
spindle  attachment,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Remove  and  measure  each  bolt  to 
ensure  that  the  length  is  1  181  ±015  inches. 
There  are  10  bolts  per  rotor  spindle  and  40 
bolts  per  helicopter  thai  require  inspection 

(1)  If  1  or  2  bolts  are  found  on  anv  spindle 
that  are  longer  than  1  196  int  hes  11181 
inches  ♦  01  5-inf  h  permissible  tolerance), 
visuallv  inspect  the  main  rotor  hub  internal 
threads  for  distortion  and  the  hole-bottoms 
for  scoring. 

(i)  If  thread  distortion  or  hole-bottom 
scoring  is  found,  remove  the  rotor  hub  from 
service 

(li)  If  no  thread  distortion  or  hole-bottom 
si:oring  is  found,  replace  all  10  bolts  with 
new  airworthy  bolts 

(2)  If  3  or  more  bolts  that  e.xceed  1.196 
inches  are  found  on  any  spindle,  remove  and 
replace  the  main  rotor  hub  with  an  airworthv 
mam  rotor  hub. 

(3)  If  any  bolt  is  found  that  is  shorter  than 

1  166  inches  1 11 81  inches       015  permissible 
tnlerancel.  replace  it  with  a  new  airworthv 
bolt. 

(b)  Report  the  results  of  the  inspections  of 
the  main  rotor  hubs  whenever  the  bolts 


ex(  eed  1  196  inches  in  length,  within  5 
I  alendar  davs  of  the  inspec  tiun,  to  the 
Manager.  Boston  Aircraft  Certification  Office. 
FA.A.  Engine  and  Propeller  Directorate.  12 
New  England  Executive  Park.  Burlington. 
MA  l)lHt)3-5299;  telephone:  (781)  238-7150; 
fax:  17811  238-7170   Include  the  following 
infiirmaiiiiii  in  the  report: 

(1)  Serial  number  of  the  helicopter. 

(2)  Quantitv  of  incorrect  bolts. 

(3)  Des(,riplion  of  thread  distortion  or  hole- 
bottom  scoring  caused  by  each  bolt. 
Information  collei:fion  requirements 

( cjntained  in  this  .M)  have  been  approved  bv 
the  Offii  e  of  Management  and  Budget  (OMB) 
under  the  provisions  (if  the  Paperwork 
Ke.luition  Ait  of  1980  (44  r.S.C.  3501  ef 
sry  )  and  have  been  assigned  OMB  Control 
Number  2 120-0056 

Note  2:  .Sikiirskv  .Mrcraff  Corporation  Alert 
Servii  e  Bulletin  Nn,  76-65-52  (321).  dated 
luly  24.  2001    |iert,ims  ici  the  sub|ect  of  this 
AD. 

(c)  \l\  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  act  eptable  level  of  safetv  may  be 
used  if  approved  bv  the  Manager.  Boston 
Aircraft  Certifu  ation  Offii  e.  Engine  and 
Pnipeller  Directorate.  \- :\.\  tJperators  shall 
submit  their  requests  through  an  IWA 
Principal  Maintenance  Inspec  tor,  who  may 
c:onf  ur  or  comment  and  then  send  it  to  the 
Manager,  Boslun  .\iri  raft  Certification  Offii  e. 

Note  3:  Inforiiialion  t  oni  erning  the 
existence  nt  approved  alternative  methods  ot 
compliance  with  this  .M).  if  anv,  niav  be 
obtained  from  the  Boston  .\ircratt 
(Certification  Office, 

(d)  .Special  flight  permits  mav  be  issued  in 
accordance  with  14  CFR  21  197  and  21  199 
to  cip.-i.itf  ihe  hejic  ijpter  to  a  liH  ation  where 
the  rtHjuuemeiits  nt  this  M)  c  an  be 
acc:omplished 

(e)  This  amendment  becomes  effective  on 
November  25,  2002 

Issued  in  Fort  Worth.  Texas,  on  Of  tober  4. 
2002 

Eric  D.  Bries. 

.4c(;ni!  Manaiit'r.  Rotnrrraft  Dirrrtomte. 
Ainmft  CiTtifH  (Jtion  .Sfrvir  e 
|FR  Doc.  02-26590  Filed  10-18-02,  8:45  ami 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-08-AO;  Amendment 
39-12914;  AD  2002-21-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Pllatus 
Aircraft  Ltd.  Model  PC-6  Airplanes 

agency:  Federal  Aviation 
.'\dministration,  DOT, 
action:  Final  rule 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 


applies  to  certain  Pilatus  Aircraft  Ltd, 
(Pilatus)  Model  PC-6  airplanes.  This  AD 
requires  you  to  inspect  the  aileron 
assembly  for  correct  configuration  cind 
modify  as  necessary.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by 
this  AD  are  intended  to  correct 
improper  aileron  assembly 
configuration,  which  could  result  in 
failure  of  the  aileron  mass  balance 
weight.  Such  failure  could  lead  to  loss 
of  control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
December  6.  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  December  6.  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd,.  Customer  Liaison 
Manager.  CH-6371  Stans.  Switzerland: 
telephone:  -t-41  41  619  63  19;  facsimile: 
-f-41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd,.  Product  Support 
Department.  11755  Airport  Way. 
Broomfield.  Colorado  80021;  telephone: 
(303)  465-9099:  facsimile:  (303)  465- 
6040,  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  2002-CE-08-AD.  901 
Locust.  Room  506.  Kansas  City. 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph.  Aerospace  Engineer. 
FAA,  Small  Airplane  Directorate.  901 
Locust.  Room  301,  Kansas  City. 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Federal  Office  for  Civil  Aviation 
(FOCA).  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  Pilatus  Model  PC- 
6  airplanes.  The  FOCA  reported  an 
instance  where  unapproved  mass 
balance  weights  and  an  improper 
aileron  configuration  were  found  on  a 
Model  PC-6  airplane.  The  FOCA 
determined  the  cause  as  improper 
configuration  control  and  tracking. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  aileron  mass 
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balance  weights.  Such  failure  could  lead 
to  loss  of  control  of  the  airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Pilatus  Model 
PC-6  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  August  19.  2002  (67  FR  53761).  The 
NPRM  proposed  to  inspect  the  aileron 
assembly  for  correct  configuration  and 
modify  as  necessary. 

Was  the  Public  Invited  to  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 


this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

•  Provide  the  intent  that  was 
proposed  in  the  NPRM  for  correcting  the 
unsafe  condition;  and 


•  Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM, 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  35 
airplanes  in  the  U.S,  registry. 

What  is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 

Paris  cost 

Total  cost        Total  cost  on  U  S 
per  airplane             operators 

1  workhour  x  $60  per  hour  =  $60  

No  parts  required  S60    $60  «  35  =  S2.100 

We  estimate  the  following  costs  to 
accomplish  any  necessary  modifications 
that  would  be  required  based  on  the 


results  of  the  inspection.  We  have  no 
way  of  determining  the  number  of 


airplanes  that  may  need  such 
modification: 


16  workhours  x  $60  =  $960 


Labor  cost 


Parts  cost 


Total  cost  per  airplane 


S419    $419 -f  5960  =  $1,379. 


Compliance  Time  of  This  AD 

What  Will  Be  the  Compliance  Time  of 
This  AD? 

The  compliance  time  of  this  AD  is 
"within  the  next  30  days  after  the 
effective  date  of  this  AD." 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-service  (TIS)? 

This  unsafe  condition  is  not  a  result 
of  the  number  of  times  the  airplane  is 
operated.  The  chance  of  this  situation 
occurring  is  the  same  for  an  airplane 
with  10  hours  time-in-service  (TIS)  as  it 
would  be  for  an  airplane  with  500  hours 
TIS,  For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  this 
AD  in  order  to  assure  that  the  unsafe 
condition  is  addressed  on  all  airplanes 
in  a  reasonable  time  period. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 


determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator^'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Februar>'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  V.S.C   106(g).  401 1:<.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-21-08     Pilatus  Aircraft  Ltd.: 

Amendment  39-12914:  Docket  No  2002- 
CE-08-AD. 

(a)  What  airplanes  art'  affertrd  In  this  AD? 
This  AD  affects  Model  PC-f)  airplanes,  all 
manufacturer  serial  numbers  (MSN)  up  to 
and  including  939.  that  are  certificated  in  any 
category. 

(b)  Whn  must  comply  i\ith  thiy  AP' 
Anyone  who  wishes  to  operate  any  ol  llii" 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AU 

(c)  What  problem  does  this  AD  aiidress' 
The  actions  specified  by  this  ,^D  are  intendf^d 
to  correct  improper  aileron  assembly 
configuration,  which  could  result  in  failure 
of  the  aileron  mass  balance  weight.  .Such 
failure  could  lead  to  loss  of  control  ol  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem^  Ja  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


(1)  Inspect  the  aileron  assembly  for  proper  con-     Within  the  next  30  days  after  Decemtjer  6. 
figuration  2002  (the  effective  date  of  this  AD)    unless 

already  accomplished. 


(2)  If  the  aileron  assembly  configuration  tncor 
porates  aileron  pan  number  (P'N) 
6106  10  XXX  or  PTM  6106  0010  xxx  modifying 
the  assembly  in  accordance  with  Pilatus 
Service  Bulletin  No  62B  dated  l^ay  1967. 
and  install  a  placard 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD  un- 
less already  accomplished 


(3)  If  the  aileron  assembly  configuration  differs 
from  that  specified  in  Pilatus  Service  Bulletin 
No  62B  dated  May  1967  or  if  the  pan  num- 
bers are  missing  and  cannot  be  verified  (i) 
obtain  a  repair  scheme  from  the  manufac- 
turer through  the  FAA  at  the  address  speci- 
fied in  paragraph  (f)  of  this  AD.  and  (ii)  incor- 
porate this  repair  scheme. 

(4)  Do  not  install  any  aileron  assembly  unless 
the  nspection  modification  placard  and  re- 
pair requirements  las  applicable)  of  para- 
graphs (dMi)  idM2)  idK3)  idH3l(i)  and 
(d)(3)(ii)  of  this  AD  are  accomplished 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD.  un- 
less already  accompished 


As  of  Decemtjer  6,  2002  (the  effective  date  of 
this  AD) 


Procedures 


In  accordance  with  Pilatus  Service  Bulletin 
No.  62B,  dated  May  1967.  as  in  Pilatus 
PC-6  Service  Bulletin  No  57-001,  dated 
December  20,  2001 


Modify  in  accordance  with  Pilatus  Service  Bul- 
letin No.  62B.  dated  May  1967.  Install  the 
placard  in  accordance  with  Pilatus  PC-6 
Service  Bulletin  No.  57-001 ,  dated  Decem- 
ber 20.  2001 


In  accordance  with  Pilatus  PC-6  Service  Bul- 
letin No  57-001,  dated  Decemtier  20, 
2001 


In  accordance  with  Pilatus  PC-6  Service  Bul- 
letin No  57-001.  dated  December  20, 
2001 


(e)  Can  I  comply  with  this  AD  in  anv  other 
way?  You  mav  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if; 

(1)  Your  alternative  method  of  rompliance 
provides  an  equivalent  level  of  safety;  anil 

(2)  The  Stand.irds  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
F.\.\  Prim  ipal  Maintenanr  e  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .\D  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  bv  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  ContcicA  Doug  Rudolph, 
Aerospace  Engineer.  FAA.  Small  .Airplane 
Direi  torale,  901  Locust.  Room  301.  Kansas 
Citv.  Missouri  64106;  telephone;  (816)  329- 
4059;  facsimile;  (816)  329-4090 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  spe(  ial  flight  pernut  under 
sections  21.197  and  21  199  of  the  Federal 
Aviation  Ruguialions  ( 14  CFR  21  197  and 

21  199)  to  operate  your  airplane  to  a  location 
where  vou  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
bv  this  AD  must  be  done  in  accordance  with 


Pilatus  Service  Bulletin  No.  h2B.  dated  May 
1967.  and  Pilatus  PC-6  Service  Bulletin  No 
57-001,  dated  December  2U,  2001   The 
Director  of  the  Fedt-ral  Register  approved  this 
incorporation  hv  reference  under  5  l'  S.C 
552(a)  and  1  (.^FR  part  51   You  may  get  copies 
from  Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans.  Switzerland; 
telephone;  ■I-41  41  619  6319;  facsimile:  -^41 
41  619  6224;  or  from  Pilatus  Business 
Aircraft  Ltd..  Product  Support  Department. 
11755  Airport  Way.  Broomfield.  Colorado 
80021;  telephone:  (303)  465-9099   facsimile 
(303)  465-6040   You  may  view  (  opies  at  ttie 
FAA.  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust.  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW,  suite 
700.  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Swis>  \n  I!B  2(l(i:  nni  doited  Febriiarv  8. 
2002. 

(i)  When  does  this  amendment  become 
effective^  This  amendment  bei  omes  effective 
on  December  6.  2002 

Issued  in  Kansas  City,  Missouri   un 
Odiiher  9   21)02 
Michael  (iallagher. 

Manage:  Sniull  Airpiiinc  Directorate.  Ain  raft 
llertifu  at  ion  Service. 

IFR  !)<>(    02-2h5H9  Filed  10-18-02;  8;45  ami 
BILUNG  CODE  4910-13-^ 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  15 
RIN  3038-AB91 

Reporting  Levels  for  Large  Trader 
Reports;  TRAKRS 

agency:  Commodity  Futures  Trading 

C^ommission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  amending  its  rules  to  establish 
a  reporting  level  for  TRAKRS  futures 
contracts  traded  on  the  Chicago 
Mercantile  Exchange  (CME).  The 
reporting  level  is  25,000  contracts.  This 
rule  will  help  ensure  that  the 
Commission  receives  adequate 
information  to  carry  out  its  market 
surveillance  program. 
EFFECTIVE  DATE:  November  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
I.  Martinaitis,  Deputy  Associate 
Director,  Market  Surveillance  Section, 
Division  of  Market  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW..  Washington,  DC 
20581.  Telephone:  (202)  418-5260.  E- 
mail:  [GMartinaitis@cftc.gov.] 
SUPPLEMENTARY  INFORMATION:  On 
December  21.  2000,  the  President  signed 
into  law  the  Commoditv  Futures 
Modernization  Act  of  2000  (CFMA), 
Public  Law  106-554,  which  extensively 
revises  the  Commodity  Exchange  Act 
(Act).  Among  other  things,  the  CFMA 
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facilitated  the  introduction  of  new 
futures  products  by  the  exchanges.  In 
August  2002,  the  CME  introduced  a 
series  of  new  products,  called  TRAKRS, 
which  are  low  notional  value  futures 
contracts  based  on  broad  based  indices 
of  stocks,  bonds,  currencies,  or  other 
Hnancial  instruments.  The  first  TRAKRS 
futures  contract  (the  long-short 
technology  TRAKRS),  which  began 
trading  in  August  2002,  has  traded 
between  $26  and  $22.^ 

TRAKRS,  like  all  other  commodities 
traded  on  Commission-designated 
markets,  are  subject  to  the  Commission's 
large  trader  reporting  rules.  Those  rules 
require  futures  commission  merchants, 
members  of  contract  markets  and 
foreign  brokers  to  report  to  the 
Commission  position  information  of  the 
largest  futures  and  options  traders  and, 
upon  special  call  by  the  Commission, 
require  the  traders  themselves  to  file 
reports  with  the  Commission.  Reporting 
levels  are  set  in  the  designated  futures 
and  option  markets  under  the  authority 
of  sections  4i  and  4c  of  the  Act  to  ensm-e 
that  the  Commission  receives  adequate 
information  to  carry  out  its  market 
surveillance  programs.  These  market 
surveillance  programs  are  designed  to 
detect  and  to  prevent  market  congestion 
and  price  manipulation  and  to  enforce 
speculative  position  limits.  They  also 
provide  information  regarding  the 
overall  hedging  and  speculative  use  of, 
and  foreign  participation  in,  the  futures 
markets  and  other  matters  of  public 
interest. 

On  August  5,  2002,  the  Commission 
proposed  establishing  a  reporting  level 
for  TRAKRS  futures  contracts  of 
25,000.^  The  proposed  reporting  level 
was  based  on  the  Commission's 
experience  in  administering  a  large 
trader  reporting  system  that  is  designed 
to  provide  adequate  market  coverage  in 
light  of  positions  traded  or  expected  to 
be  traded.  The  Commission  did  not 
receive  any  comments  on  its  proposal. 

The  Commission  is  adopting  a 
reporting  level  of  25,000  contracts  for 
TRAKRS  futures  contracts  as  proposed. 
The  Commission  intends  to  review  this 
level  over  time  to  determine  whether  it 
provides  adequate  coverage. 
Furthermore,  since  the  reporting  level  is 
significemtly  influenced  by  the  relatively 
low  value  of  the  initial  TRAKRS 
contract  (in  the  mid-$20  range),  the 
Commission  intends  to  reconsider  this 


reporting  level  if  new  TRAKRS 
contracts  are  introduced  at  a 
substantially  higher  price  or  any 
TRAKRS  contract  begins  to  trade  at  a 
substantially  higher  price. 

As  noted  in  the  proposed  rule,  *  the 
low  value  of  TRAKRS  contracts  could 
result  in  very  large  positions  being 
reported.  Due  to  current  limitations  in 
the  Commission's  large  trader  record 
format,''  and  similar  limitations  in  the 
CME's  own  large  trader  reporting 
system,  the  final  rule  provides  for 
TRAKRS  positions  to  be  reported  under 
1 7  CFR  part  1 7  only  after  they  have  been 
rounded  down  to  the  nearest  1000  and 
then  divided  by  1000.  For  example,  a 
position  of  27,955  contracts  would  be 
rounded  down  to  27,000,  divided  by 
1000  and  reported  as  27.^ 

The  Commission  has  granted  no- 
action  relief  to  futures  commission 
merchants,  members  of  contracts 
markets  and  foreign  brokers  that  comply 
with  the  requirements  of  the  proposed 
rule  prior  to  its  final  adoption.^  No- 
action  relief  was  granted  because,  in  its 
absence,  the  Commission's  default 
reporting  level  of  25  contracts  would 
apply  to  TRAKRS  contracts.  The 
Commission  is  continuing  the  no-action 
relief  for  futures  commission  merchants, 
members  of  contracts  markets  and 
foreign  brokers  that  comply  with  the 
requirements  of  the  proposed  rule  prior 
to  the  time  this  final  rule  becomes 
effective.  Accordingly,  the  Commission 
will  not  bring  any  enforcement  action 
agciinst  any  futures  commission 
merchant,  member  of  a  contract  market 
or  foreign  broker  who  complies  with  the 
proposed  rule  (which  is  identical  to  the 
final  rule  being  adopted  today). 

Cost  Benefit  Analysis 

Section  15  of  the  Act  requires  the 
Commission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms,  section  15  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  section  15  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefits"  of  the  subject  rule. 

Section  15(a)  further  specifies  that  the 
costs  and  benefits  of  the  proposed  rule 
shall  be  evaluated  in  light  of  five  broad 
areas  of  market  and  public  concern:  (1) 
Protection  of  market  participants  and 


'  Securities  broker-dealers  and  their  registered 
representatives  may  offer  and  sell  TRAKRS  futures 
contracts  pursuant  to  a  no-action  letter  issued  by 
Commission  staff  on  luly  11,  2001.  See  CFTC  Letter 
02-22,  Division  of  Trading  and  Markets,  CFTC  (July 
11,  2001),  available  on  the  Commission's  Web  site 
at  http://wK-w.cftc.gov. 

2  67  FR  50608. 


'67  FRat  .'50609. 

'Set-  17  CFR  17.00(gl(l). 

■'Contract  markets  should  continue  to  report 
under  17  CFR  part  16.  the  actual  TRAKRS  position 
without  regard  to  the  reporting  convention  applied 
for  reports  under  part  1 7. 

"67  FRat  5060<t. 


the  public;  (2)  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  (3)  price  discoven.'; 
(4)  sound  risk  management  practices; 
and  (5)  other  public  interest 
considerations.  The  Commission  may, 
in  its  discretion,  give  greater  weight  to 
any  one  of  the  live  enumerated  areas  of 
concern  and  mny,  in  its  discretion, 
determine  that,  notwithstanding  its 
costs,  a  particular  rule  is  necessary  or 
appropriate  to  protect  the  public  interest 
or  to  effectuate  any  of  the  provisions  or 
to  accomplish  anv  of  the  purposes  of  the 
Act. 

The  Commission's  proposed  rule 
contained  an  analysis  of  its 
consideralion  of  these  costs  and  benefits 
and  solicited  public  comment  thereon,^ 
The  Commission  specifically  invited 
commenters  to  submit  any  data  that 
they  may  have  quantif\'ing  the  costs  and 
benefits  of  the  proposed  rules.  The 
Commission  did  not  receive  any 
comments  on  its  proposal. 

After  considering  the  costs  and 
benefits  of  these  revisions  to  part  15,  the 
Commission  has  decided  to  adopt  them 
as  discussed  above. 

Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq.,  requires  that  federal 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
entities.  The  Commission  has 
previously  determined  that  large  traders 
and  FCMs  are  not  "small  entities'"  for 
purposes  of  the  RFA."  These 
amendments  to  the  Commission's 
reporting  requirements  primarily  impact 
FCMs.  Similarly,  members  of  contract 
markets  and  foreign  brokers  report  only 
if  carrying  or  holding  reportable,  i.e.. 
large  positions.  Therefore,  the 
Chairman,  on  behalf  of  the  Commission, 
hereby  certifies,  pursuant  to  5  U.S.C. 
605(b).  that  the  action  taken  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  (PRA).  which 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  does 
not  apply  to  this  rule.  As  noted  in  the 
proposed  rule,  the  Commission  believes 
that  the  rule  amendment  does  not 
contain  information  requirements  which 
require  the  approval  of  the  Office  of 


"  67  FR  at  .50609. 

"47  FR  18618—20  (Apr   .10.  1982). 
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Management  and  Budget  The  purpose 
of  this  rule  is  to  estabHsh  a  specific 
reporting  level  fur  TR.\KRS 

List  of  Subjects  in  17  CFR  Part  15 

Brokers,  Reporting  and  recordkeeping 
requirements 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act.  and  in  particular  sections  4g.  4i. 
5.  .5a  and  8a  of  the  Act.  7  L'  S  C.  bg,  Hi, 
7.  7a  and  12a,  as  amended,  the 


Commission  hereby  amends  part  15  of 
Chapter  I  of  Title  1>  of  the  Code  of 
P\'deral  Regulations  as  follows: 

PART  15— REPORTS— GENERAL 
PROVISIONS 

1   The  authority  section  for  part  15 
continues  to  read  as  follows: 

Authority:  7  I  i.SC.  2.  5.  6a.  h(  .  6f.  6g.  6i. 

tik   tiiii  hn,  7.  7a.  S).  12a.  19.  and  21.  as 

anii'iulfd  hv  the  (^nnimiuiilv  Futarcs 


Modernization  Act  of  2000.  Appendix  E  of 
Pul).  L.  10&-554,  114  Stat.  2763  (2000);  3 
II  S.C  .552  and  552(b). 

2.  Section  15.03  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 5.03    Reporting  levels. 

***** 

(b)  The  quantities  for  the  purpose  of 
reports  filed  under  parts  17  and  18  of 
this  chapter  are  as  follows: 


Commodity 


Numtjer  of 
contracts 


Agncultural: 

Wheat - 

Com    ; 

Oats        

Soytjeans 

Soybean  Oil 

Soytjean  Meal    

Cotton  

Frozen  Concentrated  Orange  Juice  

Rough  Rice 

Live  Cattle       

Feeder  Cattle    ~ 

Lean  Hogs  '• 

Sugar  No    1 1      

Sugar  No    14      

Cocoa  

Coflee  '. 

Natural  Resources 

Copper  

Gold  

Silver  Bullion        .'■ « 

Platinum  

No   2  Heating  Oil  .^ 

Crude  Oil   Sweet        

Unleaded  Gasoline  : 

Natural  Gas       ^ 

Financial 

Municipal  Bond  Index        

3-month  (13-Week)  U  S   Treasun/  Bills  

30- Year  U  S   Treasury  Bonds  

10- Year  U  S   Treasury  Notes  

5- Year  U  S   Treasury  Notes       

2- Year  U  S   Treasury  Notes  

3-Month  Eurodollar  Time  Deposit  Rates  

30-Day  Fed  Funds  

1 -month  LIBOR  Rates        '■ 

3-month  Euroyen  

Ma|or-Foreign  Currencies  

Other  Foreign  Currencies  

U  S   Dollar  Index  

S&P  500  Stock  Price  Index      

E-Mini  S&P  Stock  Price  Index 

S&P  400  Midcap  Stock  Index  

Dow  Jones  Industrial  Average  index  

New  York  Stock  Exchange  Composite  Index  

Amex  Major  Market  Index   Maxi  

NASDAQ  100  Stock  Index  

Russell  2000  Stock  Index 

Value  Line  Average  Index  • ■ 

NIKKEI  Stock  Index  • 

Goldman  Sachs  Commodity  Index 

Secunty  Futures  Products 

Individual  Equity  Secunty  

Narrow-Based  Index  of  Equity  Securities  

TRAKRS  

All  Other  Commodities 

'  For  purposes  of  part  17   positions  in  TRAKRS  should  be  reported  by  rounding  down  to  the  nearest  1000  and  dividing  by  1000 


100 

150 

60" 

100 

200 

200 

50 

50 

50 

100 

50 

100 

400 

100 

100 

50 

100 
200 
150 
50 
250 
350 
150 
175 

300 
150 

1,000 

1,000 
800 
500 

1.000 
300 
300 
100 
400 
100 
50 

1.000 
300 
100 
100 
50 
100 
100 
100 
50 
100 
100 

1.000 

200 

'25,000 

25 
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Issued  in  Washington,  DC,  this  15th  day  of 
October,  2002,  by  the  Commission. 
Catherine  D.  Dixon, 
Assistant  Secretary  of  the  Commission. 
[FR  Doc.  02-26714  Filed  10-18-02;  8:45  am] 
BILUNG  CODE  6351-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  47 
[T.D.  ATF— 484] 
RIN  1512-AC86 

Delegation  of  Authority 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Treasury  decision,  final  rule. 

summary:  This  final  rule  places  all  ATF 
authorities  contained  in  its  Importation 
of  Arms,  Ammunition  and  Implements 
of  War  regulations  with  the 
"appropriate  ATF  officer," 
Consequently,  this  final  rule  removes 
the  definitions  of,  and  references  to, 
specific  officers  subordinate  to  the 
Director.  This  final  rule  also  requires 
that  persons  file  documents  required  by 
these  regulations  with  the  "appropriate 
ATF  officer"  or  in  accordance  with  the 
instructions  on  the  ATF  form. 
Concurrently  with  this  Treasury 
Decision,  ATF  is  issuing  ATF  Order 
1130.34,  which  will  be  made  available 
as  specified  in  this  rule.  Through  this 
order,  the  Director  delegates  all  of  the 
authorities  to  the  appropriate  ATF 
officers  and  specifies  the  ATF  officers 
with  whom  applications,  notices,  and 
other  reports,  which  are  not  ATF  forms, 
cire  filed. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  21,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruhf,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.,  Washington,  DC  20226  (telephone 
202-927-8210  or  e-mail 
alctob@atfhq.atf.treas.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  Treasury  Order  120-01 
(formerly  221),  dated  June  6,  1972.  the 
Secretary  of  the  Treasury  delegated  to 
the  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF),  the 
authority  to  enforce,  among  other  laws, 
the  provisions  of  chapter  52  of  the 
Internal  Revenue  Code  of  1986  (IRC). 
The  Director  has  subsequently 


redelegated  certain  of  these  authorities 
to  appropriate  subordinate  officers  by 
way  of  various  means,  including  by 
regulation,  ATF  delegation  orders, 
regional  directives,  or  similar  delegation 
documents.  As  a  result,  to  ascertain 
what  particular  officer  is  authorized  to 
perform  a  particular  function  under 
such  provisions,  each  of  these  various 
delegation  instruments  must  be 
consulted.  Similarly,  each  time  a 
delegation  of  authority  is  revoked  or 
redelegated,  each  of  the  delegation 
documents  must  be  reviewed  and 
amended  as  necessary. 

ATF  has  determined  that  this 
multiplicity  of  delegation  instruments 
complicates  and  hinders  the  task  of 
determining  which  ATF  officer  is 
authorized  to  perform  a  particular 
function.  ATF  also  believes  these 
multiple  delegation  instruments 
exacerbate  the  administrative  burden 
associated  with  maintaining  up-to-date 
delegations,  resulting  in  an  undue  delay 
in  reflecting  current  authorities. 

Accordingly,  this  final  rule  rescinds 
all  authorities  of  the  Director  in  Title  27. 
Code  of  Federal  Regulations,  Part  47, 
Importation  of  Arms,  Ammunition  and 
Implements  of  War.  that  were 
previously  delegated  and  places  those 
authorities  with  the  "appropriate  ATF 
officer."  Also,  all  of  the  authorities  of 
the  Director  that  were  not  previously 
delegated  are  placed  with  the 
"appropriate  ATF  officer."  Along  with 
this  final  rule,  ATF  is  publishing  ATF 
Order  1130.34,  Delegation  of  the 
Director's  Authorities  in  27  CFR  Part  47. 
Importation  of  Arms,  Ammunition  and 
Implements  of  War.  which  delegates 
certain  of  these  authorities  to  the 
appropriate  organizational  level.  The 
effect  of  these  changes  is  to  consolidate 
the  Director's  delegations  of  authority 
for  part  47  into  one  delegation 
instrument.  This  action  both  simplifies 
the  process  for  determining  what  ATF 
officer  is  authorized  to  perform  a 
particular  function  and  facilitates  the 
updating  of  delegations  in  the  future.  As 
a  result,  delegations  of  authority  will  be 
reflected  in  a  more  timely  and  user- 
friendly  manner. 

This  final  rule  also  eliminates  all 
references  in  the  regulations  that 
identify  the  ATF  officer  with  whom  an 
ATF  form  is  filed.  This  is  because  ATF 
forms  will  indicate  the  officer  with 
whom  they  must  be  filed.  Similarly,  this 
final  rule  also  amends  part  47  to  provide 
that  the  submission  of  documents  other 
than  ATF  forms  (such  as  letterhead 
applications,  notices  and  reports)  must 
be  filed  with  the  "appropriate  ATF 
officer"  identified  in  ATF  Order 
1130.34.  These  changes  will  facilitate 
the  identification  of  the  officer  with 


whom  forms  and  other  required 
submissions  are  filed. 

In  addition,  this  final  nile  makes  the 
following  conforming  changes  in  27 
CFR  part  47: 

•  In  Subpart  D — Administrative 
Provisions,  section  47.41  is  amended  to 
provide  that  the  instructions  for  an  ATF 
form  identify  the  ATF  officer  with 
whom  it  must  be  filed. 

•  In  Subpart  F — Miscellaneous 
Provisions,  section  45.58  is  added  to 
recognize  the  authority  of  the  Director  to 
delegate  regulatorv'  authorities  in  part  47 
and  to  identify  ATF  Order  1130.34  as 
the  instrument  making  such  delegations. 

ATF  has  made  or  will  make  similar 
changes  in  delegations  of  authority  to  all 
other  parts  of  Title  27  of  the  Code  of 
Federal  Regulations  through  separate 
rulemakings. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.]  do  not  apply' 
A  copy  of  this  final  rule  was  submitted 
to  the  Chief  Counsel  for  Advocac\'  of  the 
Small  Business  Administration  in 
accordance  with  26  U.S.C.  7805(f).  No 
comments  were  received. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action 
because  it  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  aher  the  budgetary'  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Administrative  Procedure  Act 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  unnecessary  to  issue 
this  final  rule  with  notice  and  public 
procedure  under  5  U.S.C.  553(b). 
Similarly  it  is  unnecessary'  to  subject 
this  final  rule  to  the  effective  date 
limitation  of  5  U.S.C.  553(d). 
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Drafting  Information 

The  principal  author  of  this  document 
is  Robert  Ruhf.  Regulations  Divisif)n. 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  47 

Administrative  practice  and 
procedure.  Arms  and  munitions, 
imports.  Penalties,  Reporting  and 
recordkeeping  requirements.  Seizures 
and  forfeitures 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulation.s 
is  amended  as  follows: 

PART  47— IMPORTATION  OF  ARMS, 
AMMUNITION  AND  IMPLEMENTS  OF 
WAR 

Paragraph  1.  The  authority  citation 
for  part  47  continues  to  read  as  follows: 

.Authority:  22  U.S.C.  2778. 
Par.  2.  Amend  ^  47  11  by  removing 
the  definitions  of  "  ATF  officer"  and 
•Regional  director  (compliance)"  and 
adding  the  definition  of '  .Appropriate 
ATF  officer"  to  read  as  follows: 

§47.11     Meaning  of  Terms. 

»  «  «  •  » 

Appropnatf'  ATF  officer  An  officer  or 
employee  of  the  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  specified 
bv  ATF  Order  1  MO. .34.  Delegation  of  the 
Director's  Authorities  in  27  CFR  Part  47. 
Importation  of  .Arms.  .Ammunition  and 
Implements  of  War. 
***** 

Par.  3.  Section  47.31  is  revised  to  read 
as  follows: 

§47.31     Registration  requirement. 

Persons  engaged  in  the  business,  in 
the  L'nited  States,  of  importing  articles 
enumerated  on  the  U.S.  Munitions 
Import  List  must  register  by  making  an 
application  on  ATF  Form  4587. 

Par.  4.  Revise  paragraph  (a)  and  the 
second  sentence  of  paragraph  (c)  of 
^47.32  to  read  as  follows: 

§  47.32    Application  for  registration  and 
refund  of  fee. 

(a)  .Application  for  registration  must 
be  filed  on  ATF  Form  4587  and  must  be 
accompanied  by  the  registration  fee  at 
the  rate  prescribed  in  this  section.  The 
appropriate  ATF  officer  will  approve 
the  application  and  return  the  original 
to  the  applicant. 
*         •         •         «         « 

(c)  *    *    *  A  request  for  a  refund  must 
be  submitted  to  the  appropriate  ATF 
officer  at  the  Bureau  of  Alcohol. 


Tobacco  and  Firearms.  Washington,  DC 
20226.  prior  to  the  beginning  of  any  year 
for  which  a  refund  is  claimed. 


§§47.33;  47.42;  47.43.  47.44;  47.45;  47.51; 
and  47.52    [Amended] 

Par.  5.  Remove  the  words  "Director" 
or  'Direi;tor's"  each  place  they  appear 
and  adding,  in  substitution,  the  words 
"appropriate  ATF  officer"  or 
"appropriate  ATF  officer's", 
respectively,  in  the  following  places: 

a.  Section  47.33; 

b.  Section  47. 42(a)(2)(i); 

c.  Section  47.43(c); 

d.  Section  47.44; 

e.  The  second  sentence  of  §47.51:  and 
f  The  introductory  text  of  paragraph 

(b)  and  the  last  two  sentences  of 
paragraph  (f)  of  §  47.52. 

Par.  6.  Revise  the  first  and  second 
sentences  of  §  47.34(b)  to  read  as 
follows; 

§  47.34    Maintenance  of  records  by 
persons  required  to  register  as  importers  of 
Import  List  articles. 
»  »  •  •  « 

(b)  Regi.strants  under  this  part  engaged 
in  importing  articles  on  the  U.S. 
Munitions  Import  List  subject  to  the 
[lerinit  pni(  edures  (jf  subpart  E  of  this 
part  must  maintain  for  a  period  of  6 
vears  records  bearing  on  suc:h  articles 
imported,  including  records  concerning 
their  acquisition  and  disposition, 
including  Forms  h  and  tiA.  The 
appropriate  .ATF  officer  may  prescribe  a 
longer  or  shorter  period  in  individual 
cases  as  such  officer  deems  necessary. 


Par.  7.  .Amend  §47.35  by  removing 
the  word  ■■Direc:t()r'"  and  adding,  in 
substitution,  the  words  "appropriate 
•ATF  officer"  from  the  first  sentence  of 
paragraph  (a),  and  adding  a  sentence  at 
the  end  of  paragraph  (a)  and  revising 
paragraph  (b)  to  read  as  follows: 

§47.35    Forms  prescribed. 

(a)  *    *    *  The  form  will  be  filed  in 
accordance  with  the  instructions  for  the 
form. 

(b)  Forms  may  be  requested  from  the 
ATF  Distribution  Center.  P.O.  Box  5950. 
Springfield.  Virginia  22150-5950.  or  by 
acc:essing  the  ATF  Web  site  http:// 
\^^\\^  atf.treas.gov/. 

§47.41     [Amended] 

Par.  8.  Amend  §  47.41(a)  and  (b)  by 
removing  the  phrase  'issued  by  the 
Director  ". 


§47.42    [Amended] 

Par.  9.  Amend  the  first  sentence  of  the 
introductory  text  of  §  47.42(a)(1)  by 
removing  the  commas  and  phrase  ",  in 
triplicate,  with  the  Director". 

Par.  10.  Amend  the  first  sentence  of 
the  introductory  text  of  §  47.45(a)  by 
removing  the  phrase  "from  the  Director" 
and  revise  §  47.45(a)(1)  to  read  as 
follows: 

§47.45    Importation. 

(a)  *   *   * 

(1)  In  obtaining  the  release  from 
Customs  custody  of  an  article  imported 
pursuant  to  a  permit,  the  permit  holder 
will  prepare  and  file  Form  6A  according 
to  its  instructions. 


§47.51     [Amended] 

Par  .  11.  Amend  the  third  sentence  of 
§  47.51  by  removing  the  phrase  "to  the 
Director". 

Par.  12.  Revise  the  second  sentence  of 
§  47.52(f)  to  read  as  follows; 

§  47,52    Import  restrictions  applicable  to 
certain  countries. 


(f)  *   *   *  The  certification  statement 
will  be  prepared  in  letter  form,  executed 
under  the  penalties  of  perjury,  and 
should  be  submitted  with  the 
application  for  an  import  permit.  *   *   * 

Par.  12.  Add  a  new  section  to  Subpart 
F — Miscellaneous  Provisions  to  read  as 
follows: 

§  45.58    Delegations  of  the  Director. 

The  regulatory  authorities  of  the 
Director  contained  in  this  part  are 
delegated  to  appropriate  ATF  officers. 
These  ATF  officers  are  specified  in  ATF 
O  1130.34,  Delegation  of  the  Director's 
Authorities  in  27  CFR  Part  47,  ATF 
delegation  orders,  such  as  ATF  O 
1130.34.  are  available  to  any  interested 
party  by  mailing  a  request  to  the  ATF 
Distribution  Center,  PO  Box  5950. 
Springfield.  VA  22150-5950.  or  by 
accessing  the  ATF  Web  site  http:// 
w'wiv.atf .treas.gov/ . 

Signed:  .August  26.  2002. 
Bradley  A.  Buckles, 
Director. 

.Approved:  September  17,  2002 
Timothy  E.  Skud, 

Deputy  Assistant  Secretan:  IRegulatory, 
Tariff  and  Trade  Enforrementl. 
|FR  Doc.  02-26680  Filed  10-18-02:  8;4.t  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGDOa-02-028] 

Drawbridge  Operation  Regulation; 
Three  Mile  Creek,  Mobile,  AL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District,  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Alabama 
State  Docks  Terminal  Railway  railroad 
swing  span  drawbridge  across  Three 
Mile  Creek,  mile  0.7,  at  Mobile, 
Alabama.  This  deviation  allows  the 
draw  of  the  railroad  swing  span  bridge 
to  remain  closed  to  navigation  from  7 
a.m.  until  5  p.m.  from  October  19,  2002 
until  October  28,  2002;  except  that,  the 
bridge  will  open  on  signal  between 
noon  and  12:30  p.m.  daily  if  at  least  two 
hours  advanced  notification  is  given. 
This  temporary  deviation  is  necessary  to 
allow  for  the  replacement  of  all  rail, 
railway  timbers  and  bridge  joints. 
DATES:  This  deviation  is  effective  from 
7  a.m.  on  Saturday,  October  19,  2002 
until  5  p.m.  on  Monday,  October  28, 
2002. 

ADDRESSES:  Materials  referred  to  in  this 
notice  are  available  for  inspection  or 
copying  at  the  office  of  the  Commander 
(obc).  Eighth  Coast  Guard  District,  501 
Magazine  Street,  New  Orleans , 
Louisiana,  70130-3396  between  the 
hours  of  7  a.m.  and  3  p.m.  Monday 
through  Friday  except  Federal  holidays. 
The  Bridge  Administration  Branch, 
Eighth  District  (obc),  maintains  the 
public  docket  for  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION:  The 
Alabama  State  Docks  Terminal  Railway 
railroad  swing  span  drawbridge  across 
Three  Mile  Creek,  Baldwin  County, 
Alabama  has  a  vertical  clearance  in  the 
closed-to-navigation  position  of  4  feet 
above  mean  high  water.  The  bridge 
provides  unlimited  vertical  clearance  in 
the  open-to-navigation  position. 
Navigation  on  the  waterway  consists  of 
tugs  with  tows.  Presently,  tiie  draw 
opens  on  signal  for  the  passage  of 
vessels  as  required  by  33  CFR  117.5, 

Alabama  State  Docks  Terminal 
Railway  requested  a  temporary 
deviation  for  the  operation  of  the 
drawbridge  to  acconunodate 
maintenance  work.  The  work  involves 


replacement  of  all  rails,  railway  timbers 
and  bridge  joints  on  the  bridge.  This 
work  is  essential  for  continued  safe 
operation  of  the  draw  span  of  the  bridge. 

This  deviation  allows  the  draw  of  the 
railroad  swing  span  bridge  to  remain 
closed  to  navigation  from  7  a.m.  until  5 
p.m.  from  October  19.  2002  until 
October  28,  2002;  except  that,  the  bridge 
will  open  on  signal  between  noon  and 
12:30  p.m.  daily  if  at  least  two  hours 
advanced  notification  is  given.  The 
draw  will  open  on  signal  between  5 
p.m.  and  7  a.m.  The  draw  will  be 
opened  for  emergencies  but  delays  of  up 
to  one  hour  may  occur  during  repair 
operations.  The  telephone  number  to 
call  to  request  an  opening  during  this 
repair  work  is  251-441-7300. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  October  9th,  2002. 
Roy  |.  Casto, 

Rear  Admiral.  i'.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
|FR  Doc.  02-26.'i51  Filed  10-18-02:  8:4.t  am] 
BILUNG  CODE  4gi0-15-l> 


DEPARTMENT  OF  THE  INTERIOR 
43  CFR  Part  2 

RIN  1090-AA61 

Revision  of  the  Freedom  of  Information 
Act  Regulations  and  Implementation  of 
the  Electronic  Freedom  of  information 
Act  Amendments  of  1996 

AGENCY:  Department  of  the  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  the  Interior's  (DOI  or 
Agency)  regulations  implementing  the 
Freedom  of  Information  Act  (FOIA).  The 
FOIA  regulations  have  been  completely 
rewritten  in  plain  language,  question 
and  answer  format.  The  regulations  also 
contain  new  provisions  implementing 
the  Electronic  Freedom  of  Information 
Act  Amendments  of  1996  (E-FOIA). 
Additionally,  the  regulations  have  been 
updated  to  reflect  changes  in  the 
Department's  policies  and  procedures, 
developments  in  case  law,  cost  figures 
for  calculating  and  charging  fees,  and 
organizational  changes  within  DOI,  As  a 
result,  the  public  will  have  a  clearer 
understanding  of  DOI's  policies  and 
procedures  implementing  the  FOIA. 
EFFECTIVE  DATE:  November  20,  2002. 


ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Department  of  the 
Interior,  1849  C  Street,  NW.  Room  5323, 
Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexandra  Mallus  bv  telephone  at  (202) 
208-5342.  by  fax  at  (202)  501-2360.  or 
by  e-mail  at 
aIexandra_mallus@ios.doi.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  16,  2001,  the  Department  of 
the  Interior  published  a  proposed  rule 
that  revised  its  existing  regulations 
under  the  FOIA  and  added  new 
provisions  implementing  the  Electronic 
FOIA  Amendments.  See  66  FR  36966, 
July  16,  2001,  Interested  persons  were 
afforded  an  opportunity  to  participate  in 
the  rulemaking  through  submission  of 
written  comments  on  the  proposed  rule. 
The  Department  recei\ed  three 
responses  to  its  proposed  rule.  The 
Department  has  adopted  several  of  the 
modifications  suggested  by  the 
commenters  and  has  made  other 
revisions  to  its  proposed  rule  for  clarity 
as  well. 

The  revision  of  Part  2.  Subparts  A  and 
B,  incorporates  changes  to  the  language 
and  structure  of  the  regulations  and 
adds  new  provisions  to  implement  the 
E-FOIA  (Public  Law  104-231).  New 
provisions  implementing  the 
amendments  are  found  at  t;  2.4(c) 
(electronic  reading  rooms),  §  2.9  (format 
of  disclosure),  §2.12  (timing  of 
responses).  §2.14  (expedited 
processing),  §  2.21(a)  (electronic 
searches),  §2,21(c)  (marking  deletions), 
§  2.21(d)(3)  (volume  estimation),  and 
§2.26  (multitrack  processing). 

Subpart  B  now  describes  information 
that  is  routinely  available  to  the  publit 
through  the  agency  reading  rooms  and 
the  Internet.  Requesters  are  encouraged 
to  use  these  resources  first  before  filing 
a  FOIA  request.  Subpart  E  is  added  to 
include  information  on  DOls  FOIA 
annual  report. 

Section  2.3(tj  has  been  revised  to 
clarif\'  that  the  term  "review"  includes 
the  time  spent  by  bureau  staff  and 
attorneys  considering  any  formal 
objection  to  disclosure  made  by  a 
submitter  under  §  2.23(f). 

In  light  of  the  decision  in  Public 
Citizen  v.  Department  of  State.  276  F.3d 
634  (D.C.  Cir.  2001),  DOI  has  revised 
§§  2.7(d)  and  2.21(a)  of  the  final  rule. 
These  sections  now  provide  that  in 
determining  which  records  are 
responsive  to  a  FOIA  request,  the 
bureau  will  consider  anv  records  in  its 
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possession  and  control  as  of  the  date  it 
begins  its  search. 

Requesters  now  have  30  workdays, 
instead  of  20  workdays,  to  file  an  appeal 
after  the  date  of  DOI's  response  or 
receipt  of  anv  records  provided 
(§  2.29(a)). 

New  sections  have  been  added,  such 
as:  (1)  §  2.24  concerning  submitter 
designations:  (2)  ^2,25  regarding 
requests  for  Federally-funded  research 
data;  (3)  §  2.27  on  handling  a  request  for 
information  contained  in  a  Privacy  Act 
svstem  of  records;  and  (4)  §  2.33  on 
providing  notice  to  requesters  and 
submitters  concerning  appeal  decisions 
dealing  with  commercial  or  financial 
information 

Revisions  to  the  Department's  fee 
schedule  mav  be  found  in  Appendix  C, 
The  duplication  charge  will  remain  the 
same,  at  thirteen  cents  per  page. 
Document  search  and  review  charges 
will  increase  to  reflect  the  average 
hourlv  labor  costs,  plus  16  percent  for 
benefits,  of  employees  in  the  following 
three  categories;  Clerical,  professional, 
and  managerial  (The  managerial 
categorv  is  new  and  designed  to  cover 
employees  at  the  GS-13  level  and 
above.)  The  average  grade  for  the 
clerical  and  professional  categories  has 
been  adjusted  in  the  final  rule  to  more 
accuratelv  reflect  the  hourly  labor  costs 
for  those  categories  and  to  clarify  the 
employee  grade  levels  that  are  covered 
by  each  category* 

Also,  the  criteria  for  determining  fee 
waivers  have  been  clarified  to  make  it 
clear  that  DO!  decides  fee  waiver 
requests  on  a  case-by-case  basis  and  to 
ensure  that  requesters  know  that  they 
must  provide  sufficient  justification  to 
support  their  fee  waiver  requests  (§2.19 
and  Appendix  D). 

The  new  rule  increases  the  dollar 
amount  below  which  we  will  not  bill  a 
requester.  L'nder  the  old  regulations,  we 
charged  a  fee  only  if  it  cost  us  more  than 
$15  to  process  a  FOIA  request  L'nder 
the  new  regulations,  we  will  charge  a 
fee  only  if  the  cost  is  more  than  $30 
The  new  fee  provisions  are  located  in 
§2. 16(b)(2). 

Paragraphs  (c)(3)  and  (c)(4)  of 
Appendix  F.  Mineral  Leasing  Act  and 
Mineral  Leasing  Act  for  Acquired 
Lands — Special  Rules,  have  been 
revised  to  make  them  more  consistent 
with  the  statutory-  provisions  from 
which  they  are  derived. 

Because  we  have  rewritten  the  FOIA 
regulations  extensively.  Subparts  C 
through  E  of  the  old  regulations  will  be 
redesignated  as  Subparts  F  through  H  in 
the  final  rule.  While  the  final  rule 
redesignates  these  three  subparts,  it 
does  not  revise  Subparts  G  or  H  Subpart 
F  is  revised  to  clarih'  that  this  Subpart 


applies  to  information  pertaining  to 
Federal  coal  resources  on  acquired 
lands,  as  well  as  to  Federal  coal  leases 
(in  lands  that  are  governed  by  the 
Mineral  Leasing  Act.  The  Mineral 
Leasing  Act  for  Acquired  Lands  applies 
to  acquired  Federal  lands:  the  Mineral 
Leasing  Act  applies  to  other  Federal 
lands.  Both  have  similar  provisions.  In 
Appendix  F,  paragraph  (a)(3).  the  clause 
"which  fit  within  an  exemption  to  the 
FOIA"  has  been  removed.  The  Mineral 
Leasing  Act.  30  U.S.C.  201(b)(3).  applies 
to  information  collected  pursuant  to  that 
provision,  regardless  of  whether  the 
information  is  subject  to  an  exemption 
under  the  FOIA.  Therefore,  the  clause 
"which  fit  within  an  exemption  to  the 
FOIA"  is  not  necessary. 

The  Department  received  three 
responses  from  commenters:  the  first, 
from  a  national  trade  association:  the 
second,  from  a  nonprofit  consumer 
adviKacv  organizatif)n:  and  the  third, 
from  a  statewide  nonprofit  public 
interest  organization.  Due  consideration 
has  been  given  to  each  of  the  comments 
received  A  discussion  of  the  comments 
follows. 

Issue  1   One  commenter  suggested 
adding  an  amendment  to  the 
Department's  final  rule  incorporating 
the  requirements  of  Public  Law  105-277 
which  directed  OMB  to  amend 
Section     .36  of  OMB  Circular  A-110. 
OMB's  revised  Circular  A-110 
articulates  the  procedures  by  which 
Federallv-funded  research  data  that 
were  used  by  the  Federal  Goveriunent  in 
developing  an  agency  action  may  be 
made  available  to  the  public  under  the 
FOIA. 

Our  Response  This  comment  has 
been  adopted  bv  the  Department.  A  new- 
section  has  been  added  to  DOI's  final 
rule  (t(  2.25)  which  provides  procedures 
for  handling  F(J1A  requests  for 
Federallv-funded  research  data  in  the 
possession  of  a  private  entity. 

Issue  2:  One  commenter  indicated 
that  the  Department's  regulations 
should  retain  the  existing  requirement 
to  articulate  a  "sound  ground"  for  a 
denial  or  partial  denial  of  an 
information  request.  This  commenter 
suggested  that  the  bureau  must  not  only 
cite  legal  authorify  for  the  denial  but 
also  must  provide  a  brief  explanation 
why,  given  the  record(s)  and 
exemption(s)  at  issue,  it  is  appropriate 
for  the  bureau  to  invoke  the  exemption 
rather  than  exercise  its  discretion 
(exi:ept  where  prohibited  by  law)  to 
waive  the  exemption  and  disclose  the 
record(s)  in  acc:ordance  with  guidance 
issued  by  the  Attorney  General  in  May 
1997  and  September  1999. 

Our  Response:  Although  the 
Department  declines  to  adopt  this 


commenter's  suggestion,  it  has  modified 
the  proposed  rule.  The  1997  and  1999 
guidance  which  this  commenter 
references  has  been  superseded  by 
guidance  issued  by  the  Attorney  General 
in  October  2001.  It  is  subject  to  further 
revision  by  this  or  subsequent 
administrations.  There  is  nothing  in  the 
FOIA  which  requires  the  inclusion  of 
the  "sound  grounds"  language  in  the 
Department's  FOIA  regulations.  In  light 
of  these  considerations,  the  Department 
has  changed  the  language  to  avoid 
conflicts  with  current  and  future 
Department  of  Justice  (DOJ)  guidance  on 
this  subject.  DOI  also  has  modified  the 
language  in  §  2.21(d)(2)  to  make  clear 
that  the  bureau's  response  should 
include  an  explanation  of  the  reasons 
for  the  denial  of  the  request.  Finally. 
§2.21(b){2)  of  this  rule  has  been  revised 
to  provide  that  a  bureau  may,  consistent 
with  Departmental  policy,  determine 
that  a  discretionary  release  is 
appropriate  under  the  particular 
circumstances. 

Issue  3:  One  commenter  indicated 
that  the  availability  of  immediate 
judicial  relief,  without  filing  an  appeal. 
was  not  clearly  stated  in  the  proposed 
rule,  and  suggested  that  the  requester's 
right  to  sue  be  stated  more  explicitly 
throughout  the  regulations. 

Our  Response:  DOI  believes  that  it  has 
given  sufficient  notice  concerning  a 
requester's  right  to  file  a  lawsuit  (see 
§  2.12(a),  §  2.13(c),  and  §  2.31(b))  and, 
accordingly,  has  declined  to  adopt  this 
commenter's  suggestion. 

Issue  4:  DOI  received  several 
comments  from  one  individual 
concerning  the  fee  waiver  criteria  that 
are  included  in  Appendix  D  of  the 
proposed  regulations.  This  commenter 
objected  to  the  requirement  that  a 
requester  submit  detailed  information  to 
support  a  fee  waiver  request,  claiming 
that  the  requester  may  not  be  able  to 
provide  "detailed  information"  without 
having  seen  the  information  in  the 
requested  records.  According  to  this 
commenter,  the  criteria  in  Appendix  D 
could  unreasonably  restrict  the 
availability  of  fee  waivers  by  making  it 
unreasonably  difficult  to  show  that 
disclosure  of  the  information  "is  likely 
to  contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government."  This 
commenter  also  discussed  the  potential 
value  of  previously  released 
information,  and  the  definition  of 
"public  at  large"  as  it  relates  to  fee 
waivers.  Finally,  this  commenter 
pointed  out  an  error  in  paragraph 
numbering  in  Appendix  D. 

Our  Response:  The  intent  of  the 
Department's  regulations  is  not  to 
demand  "detailed  information"  about 
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the  records  being  sought,  but  rather  to 
clarify  for  the  public  the  determinative 
factors  that  the  Department  considers 
when  deciding  whether  to  grant  a  fee 
waiver.  Requesters  then  can  adequately 
address  these  factors  in  their  fee  waiver 
requests.  DOI  has  added  the  following 
language  to  the  first  paragraph  of 
Appendix  D  in  response  to  this 
commenter's  concerns:  "You  should 
explain  the  significance  of  the  rqjease  of 
the  information  to  the  public's 
understanding  of  the  Government's 
operations  and  activities  based  on  your 
understanding  of  the  type  of 
information  that  your  are  requesting." 

DOI  agrees  with  the  comment  on  the 
potential  value  of  previously  released 
information.  Confirmation  or 
clarification  of  previously  released 
information  can  be  as  important  to 
public  understanding  of  Govenunent 
activities  as  the  initial  disclosure  of 
information  when  it  was  new 
information.  The  Department  has 
amended  the  regulations  at  paragraph 
(b)(3)(ii)  of  Appendix  D  to  clarify  this. 

In  response  to  another  comment,  DOI 
has  added  "a  reasonably  broad  audience 
of  persons  interested  in  the  subject"  at 
the  end  of  the  initial  question  in 
paragraph  (b)(2)  (iv)  of  Appendix  D. 
Finally,  DOI  has  corrected  the  paragraph 
designation  in  Appendix  D,  Fee  Waiver 
Criteria, 

Issue  5:  Two  coijiments  concerned 
expedited  processing  of  requests.  One 
commenter  asked  the  Department  to 
adopt  an  additional  provision 
expediting  the  processing  of  records  that 
are  subject  to  multiple  pending  requests. 
This  commenter  also  urged  DOI  to 
expand  the  criteria  covering  who  may 
make  a  request  for  expedited  processing 
to  include  organizations  whose  business 
includes  disseminating  information, 
even  if  disseminating  information  is  not 
their  primary  business,  i.e.,  non-news 
media  requesters  when  those  entities 
have  an  urgent  need  to  report  on  a 
Government  activity. 

Our  Response:  DOI  has  declined  to 
adopt  these  comments.  With  regard  to 
the  first  comment,  while  Congress  did 
give  agencies  latitude  to  expand 
expedited  processing  to  other  categories, 
it  also  admonished  agencies  that  being 
"unduly  generous"  in  creating  other 
categories  for  expedited  processing 
"would  unfairly  disadvantage  other 
requesters."  H.R.  Rep.  No.  104-795,  at 
26  (1996).  Accordingly,  the  Department 
declines  to  create  a  fourth  expedited 
processing  category  for  records  subject 
to  multiple  requests.  In  response  to  the 
second  issue,  the  language  in 
§  2.14(a)(2)  has  been  modified  to  allow 
entities  other  than  representatives  of  the 
news  media  to  be  considered  for 


expedited  processing.  However, 
consistent  with  the  language  in  the 
statute,  their  main  professional  activity 
or  occupation  must  be  information 
dissemination. 

Issue  6:  One  commenter  stated  that 
while  the  bureaus  should  be  allowed  to 
develop  their  own  standards  for 
multitrack  processing,  these  standards, 
once  formulated,  should  be  made 
available  for  public  comment  prior  to 
implementation. 

Our  response:  Prior  to  implementing 
a  multitrack  processing  system,  the 
Department  will  provide  guidance  in 
the  Federal  Register  and/or  on  its  FOIA 
website  so  that  requesters  will  know 
how  to  draft  their  requests  to  qualify-  for 
a  faster  processing  track  (see  amended 
language  at  §  2.26(b)). 

Issue  7:  One  commenter  pointed  out 
that  §  2.4{c)(iv)  of  the  proposed  rule 
contains  an  incomplete  description  of 
the  records  that  should  be  in  DOI's 
electronic  reading  rooms  and  thus  does 
not  comply  fully  with  E-FOLA. 

Our  Response:  The  Department  has 
adopted  this  comment  and  has  revised 
the  language  in  §2.4(c)(l)(iv)  of  the  final 
rule  to  read  as  follows:  "Copies  of 
records  that  have  been  or  are  likely  ta 
become  the  subject  of  frequent  requests 
under  the  FOIA  and  an  index  of  those 
documents."  DOI  also  has  added  a 
definition  of  "frequently  requested 
records"  under  §  2.3(1)  for  clarification 
purposes. 

Issue  8:  One  commenter 
recommended  that  the  Department 
provide  the  same  notice  to  requesters 
whose  requests  have  been  referred  to 
other  Federal  agencies  as  those  whose 
requests  have  been  referred  to  other  DOI 
bureaus. 

Our  Response:  DOI  has  amended  the 
language  in  §  2.22(b)(2)  to  provide  for 
such  notification  in  the  event  a  bureau 
refers  documents  to  another  agency  (the 
originating  agency)  for  a  release 
determination.  However,  if  a  bureau 
receives  a  request  for  records  not  in  its 
possession,  but  which  it  believes  may  be 
in  the  possession  of  another  Federal 
agency,  it  will  return  the  request  to  the 
requester  and  advise  him/her  to  submit 
it  to  the  other  agency  directly. 

Issue  9:  One  commenter  indicated 
that  if  DOI  receives  a  FOIA  request  for 
a  record  in  its  possession  that  originated 
with  another  agency  (or  with  which 
another  agency  is  substantially 
concerned),  it  should  make  the  release 
determination  after  consulting  with  the 
originating  agency.  This  commenter 
suggested  that  DOI  should  not  refer  the 
record  to  the  originating  agency  if  that 
agency  has  a  backlog  or  the  agency's 
policy  on  processing  referrals  will  delay 
the  response  to  the  requester. 


Our  Response:  The  Departmpnt 
declines  to  adopt  this  comment.  DOI 
must  consider  which  agency  is  in  a 
better  position  to  make  the  proper 
release  determination.  Consideration  of 
workload  issues  should  not  drive  the 
determination  of  which  agency  is  best 
suited  to  make  the  release 
determination.  Use  of  workload 
considerations  for  this  determination 
could  result  in  improper  releases. 

Issue  10:  Another  commenter 
suggested  that  DOI  should  have  a 
central  location  where  all  FOIA  requests 
can  be  sent  if  the  requester  is  not  certain 
which  bureau  has  the  records  he/she  is 
seeking. 

Our  Response:  DOI  has  not  adopted 
this  comment.  The  Department's  FOIA 
regulations  provide  the  public  with 
sufficient  notice  on  how  requests  will  be 
processed.  In  response  to  another  issue 
this  commenter  raised  involving  intra- 
bureau  requests.  §  2.10(b)(3)  has  been 
revised.  Under  §  2.10(b)(3).  as  revised,  if 
the  request  states  that  it  seeks  records 
from  unspecified  offices  within  the 
same  bureau,  the  FOIA  Contact  will 
send  the  request  to  the  Bureau  FOIA 
Officer,  who  will  refer  it  to  those  offices 
w-hich,  to  the  best  of  his/her  knowledge, 
have  or  are  likely  to  have  responsive 
records. 

Issue  11:  One  commenter  stated  that 
the  standard  for  starting  the  statutor\- 
time  limits  should  be  the  same  for 
"regular  mail  and  e-mailed"  requests/ 
appeals,  i.e..  the  time  period  for  an 
electronic  request/appeal  should  begin 
when  the  request  is  received,  not  when 
it  is  opened. 

Our  Response:  The  Department  has 
adopted  this  comment.  Sections  2.12(b), 
2.30(b),  and  2.32(a)  of  this  rule  have 
been  changed  to  provide  that  the  time 
limit  for  an  electronic  request/appeal 
begins  when  the  request  is  received,  not 
when  it  is  opened. 

Regulatory  Planning  and  Review  (E.O. 
12866) 

DOI  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  therefore  is  not  subject  to 
OMB  review  because  it  is  not  likely  to: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments,  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary- 
impact  of  entitlements,  grants,  user  fees. 
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or  loan  programs  or  the  rights  or 
obligations  of  their  recipients;  or 

(4)  Raise  novel  legal  or  policy  issues. 

Regulatory  Flexibility  Act 

DOI  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatorv  Flexibility  Act  (5 
U.S.C.  606(b)),  Under  the  FQIA. 
agencies  may  recover  only  the  direct 
costs  of  searching  for,  reviewing,  and 
duplicating  the  records  processed  ff)r 
requesters.  Thus,  fees  assessed  bv  DOI 
are  nominal. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
I'  S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  more  than 
SlOO  million  per  vear;  a  major  increase 
in  cost.«  or  prices  for  consumers, 
individual  indu.stries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  or  significant 
adverse  effects  on  competition, 
emplovment,  investment,  productivity, 
innovation,  or  on  the  ability  of  l.S.- 
based  companies  to  compete  with 
foreign-based  enterprises.  It  deals 
strictlv  with  implementation  of  the 
FOIA  within  DOI 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments,  or  the  private  sector 
of  more  than  SlOO  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments,  or  the  private  sector. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  etsf-q] 

Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have  any 
takings  implications.  It  deals  strictly 
with  implementation  of  the  FOIA 
within  DOI.  Therefore,  a  takings 
assessment  is  not  required. 

Federalism  (E.O.  13132) 

In  accordance  with  E.xecutive  Order 
13132.  this  rule  does  not  have 
Federalism  implications  as  it  deals 
strictlv  with  implementation  of  the 
FOIA  within  DOI.  Therefore,  a 
Federalism  assessment  is  not  required. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 


undulv  burden  the  judicial  system  and 
the  requirements  of  §§  3(a)  and  3(b)(2)  of 
the  Order 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
informatitm  collection  ^equirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520)  is  required. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
qualitv  of  the  human  environment.  A 
detailed  statement  under  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321-4347)  of  1969  is  not  required. 

Executive  Order  13211 

On  May  J 8.  2001,  the  President  issued 
an  E.xecutive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  As 
this  rule  is  not  expected  to  significantly 
affect  energv  supplies,  distribution,  or 
use.  this  action  is  not  a  significant 
energv  ac:tion  and  no  Statement  of 
Energv  Effects  is  required. 

List  of  Subjects  in  43  CFR  Part  2 

Administrative  practice  and 
procedure.  Classified  information, 
Courts.  Freedom  of  information. 
Government  employees.  Privacy. 

IJat.-it   Otuti.T  .;.  liOOi. 
P,  Lynn  St;arlett. 

.^.s.s/.s/(jji(  Secretary — Policy.  Management 
iwd  fli/r/yef 

Regulation  Promulgation 

For  the  reasons  stated  in  the 
preamble,  we  amend  Part  2  of  Title  43 
of  the  Clode  of  Federal  Regulations,  as 
follows: 

PART  2— RECORDS  AND  TESTIMONY: 
FREEDOM  OF  INFORMATION  ACT 

1   The  authoritv  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authoritv:  3  U.S.C.  301.  552  and  552a;  31 
U.S.C.  ')70i  and  4.)  U.S.C.  1460-1461. 
Appendix  K  to  Hart  2  also  is  issued  under  30 
U.S.C.  201-209:  30  U.S.C.  331-360. 

Subparts  C  Through  E  [Redesignated 
as  Subparts  F  Through  H] 

2.  Subparts  C  through  E  are 
redesignated  as  Subparts  F  through  H. 

3.  Subparts  A  and  B  are  revised  in 
their  entiretv  and  redesignated  as 
Subparts  A  through  E  to  read  as  follows: 

Subpart  A — General  Information 
Sec. 


2. 1     What  do  the  regulations  cover? 
2  2     What  is  DOIs  policy  regarding  release 
of  records  under  the  FOIA? 

2.3  What  terms  do  I  need  to  know? 

Subpart  B — Information  Routinely  Available 
to  the  Public  Without  Filing  a  FOIA  Request 

2.4  How  do  I  obtain  information  routinely 
available  to  the  public? 

2.5  Does  DOI  maintain  an  index  of  its 
reading  room  materials? 

2.6  Will  the  Department  accept  written 
requests,  including  fax.  e-mail,  or 
telephone  requests,  for  routinely 
availabia  information? 

Sut>part  C— Requests  for  Records  Under 
the  FOIA 

2  7     What  do  I  need  to  know  before  filing  a 
FOIA  request? 

2.8  What  information  do  I  include  in  my 
request? 

2.9  Mav  I  specify  the  form  or  format  of 
disclosure? 

2.10  Where  do  I  send  my  request? 

2.11  Why  is  it  important  to  send  my  request 
to  the  right  office? 

2  12     When  can  I  expect  the  response? 
2  13     When  may  the  bureau  lake  a  time 

extension  to  respond  to  my  request? 
2.14     When  can  I  get  expedited  processing? 
2.13     Will  1  be  charged  fees? 
2.16     How  are  fees  determined? 
2  17     How  will  my  requester  category  affect 

the  fees  that  I  am  charged? 

2.18  How  are  fees  assessed  and  collected? 

2.19  When  will  bureaus  waive  fees? 

2.20  When  will  bureaus  grant  discretionary 
fee  waivers? 

2.21  How  will  the  bureau  respond  to  my 
request? 

2.22  What  happens  if  a  bureau  receives  a 
request  for  records  it  does  not  have  or 
did  nut  create? 

2.23  How  will  a  bureau  handle  a  request  for 
commert  iai  or  financial  information  that 
it  has  obtained  from  a  person  or  entity 
outside  the  Federal  Government? 

2.24  Is  a  submitter  required  to  designate 
information  that  is  commercially  or 
financially  sensitive? 

2  25     How  will  a  bureau  handle  a  request  for 
Federallv-funded  research  data  in  the 
possession  of  a  private  entity? 

2.26  Does  the  bureau  provide  mullitrack 
processing  of  FOIA  requests? 

2.27  How  will  a  bureau  handle  a  request  for 
information  that  is  contained  in  a 
Privacy  Act  system  of  records?  (See 
DOIs  Privatv  Act  regulations  (Subpart  G 
of  this  part)  for  additional  information) 

Subpart  D — FOIA  Appeals 

2  28     When  may  1  file  an  appeal? 

2.29  How  long  do  I  have  to  file  an  appeal? 

2.30  How  do  I  file  an  appeal? 

2..il     How  will  DOI  respond  to  my  appeal? 

2.32  How  long  does  DOI  have  to  respond  to 
my  appeal? 

2.33  How  will  the  Department  notify  you 
and  the  submitter  of  commerc:ial  or 
financ  ial  information  when  it  makes  an 
appeal  decision  concerning  suc:h 
information? 
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Subpart  E — FOIA  Annual  Report 

2.34    Where  can  I  get  a  copy  of  DOI's  FOIA 
annual  report? 


Subpart  A— General  Information 

§  2.1    What  do  the  regulations  cover? 

(a)  The  regulations  implement  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552,  and  contain  the  procedures 
by  which  the  public  may  inspect  and 
obtain  copies  of  Department  of  the 
Interior  (DOI  or  Department)  records 
through  the  FOIA  or  by  other  means. 

(b)  They  apply  to  all  agency  records 
as  defined  in  §  2.3(c). 

(c)  The  policy  and  procediu-es  set 
forth  in  these  regulations  apply  to  all 
bureaus  and  offices  of  the  Department. 

(d)  Nothing  in  the  regulations  will 
entitle  you  to  any  service  or  any  record 
that  is  not  required  to  be  provided 
under  the  FOIA. 

(e)  These  regulations  do  not  apply  to 
records  that  fall  under  the  law 
enforcement  exclusions  contained  in  5 
U.S.C.  552(c). 

§  2.2    What  is  DOI's  policy  regarding 
release  of  records  under  ttie  FOIA? 

It  is  our  policy  to  make  records  of  the 
Department  available  to  the  public 
consistent  with  the  spirit  of  the  FOIA 
and  the  Privacy  Act. 

§  2.3    What  terms  do  I  need  to  know? 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Act  and  FOIA  mean  Uie  Freedom 
of  Information  Act,  5  U.S.C.  552,  as 
amended. 

(b)  Agency  means  any  executive 
department,  military  department, 
Government  corporation.  Government- 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Federal  Government,  or  any 
independent  regulatory  agency. 

(c)  Agency  record  means  any 
documentary  material  which  is  either 
created  or  obtained  by  an  agency  in  the 
transaction  of  agency  business  and 
under  agency  control.  See  §§  2.21  and 
2.25. 

(1)  Agency  records  include: 

(i)  Books,  papers,  maps,  charts,  plats, 
plans,  architectural  drawings, 
photographs,  and  microfilm; 

(ii)  Machine-readable  materials  such 
as  magnetic  tape  and  disks; 

(iii)  Electronic  records  (including  e- 
mail  messages); 

(iv)  Audiovisual  material  such  as  still 
pictures,  sound  and  video  recordings; 
and 

(v)  All  other  documentary  materials, 
regardless  of  physical  form,  format  or 
characteristics. 


(2)  This  definition  generally  does  not 
cover  records  of  an  individual  which 
are: 

(i)  Created  and  maintained  primarily 
for  an  individual's  convenience; 

(ii)  Not  subject  to  agency  creation  or 
retention  requirements;  and 

(iii)  Not  distributed  to  other  agency 
employees  for  their  official  use. 

(a)  Bureau  means  any  major 
component  of  the  Department 
administering  its  own  FOIA  program.  A 
list  of  these  components  is  contained  in 
Appendix  A  to  this  part. 

(e)  Commercial-use  request  means  a 
request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  In  determining  whether 
a  requester  falls  into  this  category,  the 
bureau  will  consider  the  identity  of  the 
requester  and  intended  use  of  the 
records  in  addition  to  any  other 
available  information  about  the 
requester. 

(f)  Direct  costs  means  those  expenses 
that  a  bureau  actually  incurs  in 
searching  for  and  duplicating  (and  in 
the  case  of  commercial-use  requests, 
reviewing)  records  to  respond  to  a  FOIA 
request.  Direct  costs  include,  for 
example,  the  salary  and  benefits  of  the 
employee  performing  the  work  and  the 
cost  of  operating  duplicating  equipment. 
Not  included  in  direct  costs  are 
overhead  expenses  such  as  the  costs  of 
space  and  heating  or  lighting  of  the 
facility  in  which  the  records  are  kept. 

(g)  Duplication  means  making  a  copy 
of  a  record,  or  the  information  contained 
in  it,  to  respond  to  a  FOIA  request. 
Copies  can  take  the  form  of  paper, 
microform,  photographs,  audiovisual 
materials,  or  electronic  records  (for 
example,  magnetic  tape  or  disk),  among 
others. 

(h)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  or  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
professional  education,  or  an  institution 
of  vocational  education,  which  operates 
a  program  of  scholarly  research.  To  be 
in  this  categor\%  a  requester  must  show- 
that  the  request  is  authorized  by  and  is 
made  under  the  auspices  of  a  qualif\'ing 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use  but  are 
sought  to  further  scholarly  research. 

{i}  Expedited  processing  means  giving 
a  FOIA  request  priority,  and  processing 
it  ahead  of  other  requests  pending  in  the 
bureau  because  a  requester  has  shown 
an  exceptional  need  or  urgency  for  the 
records  (see  §2.14). 


(j)  FOIA  request  means  a  written 
request  (this  includes  facsimile  (fax)  and 
electronic  mail  (e-mail))  made  by  any 
member  of  the  public  for  Federal  agency 
records. 

(k)  Free-lance  journalist  means  a 
representative  of  the  news  media  who  is 
able  to  demonstrate  a  solid  basis  for 
expecting  publication  through  a  news 
organization,  even  though  not  actually 
employed  by  it.  A  publication  contract 
or  past  record  of  publication,  or 
evidence  of  a  specific  free-lance 
assignment  from  a  news  organization 
may  indicate  a  solid  basis  for  expecting 
publication. 

(1)  Frequently  requested  documents 
means  documents  that  have  been 
requested  at  least  three  times  under  the 
FOIA.  It  also  includes  documents  the 
agency  anticipates  would  likely  be  the 
subject  of  three  or  more  requests. 

(m)  Multitrack  processing  means 
placing  simple  requests,  requiring 
relatively  minimal  review,  in  one 
processing  track  and  more  voluminous 
and  complex  requests  in  one  or  more 
other  tracks.  Requests  in  each  track  are 
processed  on  a  first-in/ first-out  basis. 

(n)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  for  commerce,  trade  or 
profit,  and  that  is  operated  solely  for  the 
purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry.  To  be  in  this 
categorv'.  a  requester  must  show  that  the 
request  is  authorized  by  and  is  made 
under  the  auspices  of  a  qualifving 
institution  and  that  the  records  are  not 
sought  for  a  commercial  use  but  are 
sought  to  further  scientific  research. 

(0)  Privacy  Act  request  means  a 
written  request  (paper  copy  with  an 
original  signature)  made  by  an 
individual  for  information  about  himself 
or  herself  that  is  contained  in  a  Privacy 
Act  system  of  records.  The  Privacy  Act 
applies  only  to  U.S.  citizens  and  aliens 
lawfully  admitted  for  permanent 
residence.  Therefore,  only  those 
individuals  may  make  Privacy  Act 
requests. 

(p)  Published  research  findings  means 
research  findings  that  are  either: 

(1)  Published  in  a  peer-reviewed 
scientific  or  technical  journal;  or 

(2)  Publicly  and  officially  cited  by  a 
Federal  agency  in  support  of  an  agency 
action  that  has  the  force  and  effect  of 
law. 

(q)  Reading  room  materials  means 
records  (paper  or  electronic)  that  are 
required  to  be  made  available  to  the 
public  under  5  U.S.C.  552(a)(2).  as  well 
as  other  records  that  a  bureau,  at  its 
discretion,  makes  available  to  the  public 
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for  inspection  and  copying  without 
requiring  the  filing  of  a  FOIA  request. 

(r)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  •news"  means 
information  that  is  about  current  events 
or  that  is  (or  would  bel  of  current 
interest  to  the  public.  Examples  of  news 
media  entities  include,  but  are  not 
limited  to.  newspapers,  television  or 
radio  stations  broadcasting  to  the  public 
at  large,  and  publishers  of  periodicals 
(but  onlv  in  those  instances  when  they 
can  qualify  as  disseminators  of  "news") 
who  make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  To  be  in  this  category,  a 
requester  must  not  be  seeking  the 
requested  records  for  a  commercial  use. 
Further,  a  bureau  normally  will  not 
consider  requests  for  records  involving 
news  dissemination  to  be  commercial- 
use  requests. 

(s)  Research  data  means  the  recorded 
factual  material  commonly  accepted  in 
the  scientific  community  as  necessary  to 
validate  research  findings,  but  not  such 
things  as  trade  secrets,  commertial 
information,  personnel  and  medical 
information  and  any  similar  information 
which  is  protected  under  law. 

(t)  Review  means  the  examination  of 
a  record  located  in  response  to  a  request 
in  order  to  determine  whether  any 
portion  of  it  is  exempt  from  disclosure. 
It  also  includes  the  deletion  of  exempt 
material  or  other  processing  nec;essary 
to  prepare  the  record(s)  for  disc;losure, 
including  routine  consultation  among 
bureau  staff  and  attorneys  regarding  the 
applicabilitv  of  exemptions;  and  time 
spent  considering  any  formal  objection 
to  disclosure  made  bv  a  submitter  under 
§2.23(0- 

(u)  Search  means  the  process  of 
looking  for  and  retrieving  agency 
records  and  information  responsive  to  a 
request  (manuallv  or  bv  automated 
means). 

(v)  Submitter  means  any  person  or 
entitv  outside  the  Federal  Government 
from  whom  the  Department  directly  or 
indirectly  obtains  commercial  or 
financial  information.  The  term 
includes,  but  is  not  limited  to 
individuals,  corporations,  and  state, 
local,  tribal,  and  foreign  governments. 

(w)  Workday  means  a  regular  Federal 
workday.  It  does  not  include  Saturdays, 
Sundays,  or  Federal  legal  public 
holidays. 


Subpart  B — Information  Routinely 
Available  to  the  Public  without  Filing  a 
FOIA  Request 

§  2.4    How  do  I  obtain  information  routinely 
available  to  the  public? 

A  great  deal  of  information  is 
available  to  the  public  without  filing  a 
FOIA  request.  Examples  are 
Departmental  policies,  procedures,  and 
organizational  descriptions.  The 
following  guidance  will  help  you  obtain 
this  information.  [Note:  For  copies  of 
records  that  are  not  routinely  available, 
vou  must  submit  a  FOIA  request  to  the 
bOl  office  where  the  records  are 
located.  Procedures  for  requesting 
retxirds  under  the  FOIA  are  provided  in 
Subpart  C  of  this  part.) 

(a)  General 

(1)  General  information  about  DOI  or 
one  of  its  bureaus  may  be  obtained  by 
visiting  DOFs  home  page  (see  Appendix 
B  to  this  part  for  a  list  of  Internet 
addresses)  or  bv  contacting  the  Office  of 
Public  Affairs/Communications  for  the 
appropriate  bureau  (see  Appendix  A  to 
this  part  for  a  list  of  DOI  contacts). 
Many  documents  are  made  available  to 
the  public  through  DOFs  reading  rooms. 
Some  documents  also  may  be  available 
in  DOIs  electronic  reading  rooms  on  the 
Internet. 

(2)  Information  on  DOIs  FOIA 
Program  and  a  Reference  Guide  to  assist 
vou  in  obtaining  various  types  of 
informatit)n  are  available  in  DOIs 
reading  rooms,  through  the  FOIA  home 
page,  or  bv  contacting  the  Departmental 
FOIA  Officer. 

(3)  To  obtain  information  about 
specific  records  in  DOI,  you  also  may 
refer  to; 

(i)  The  index  of  documents  frequently 
requested  under  the  FOIA,  which  is 
available  in  DOIs  reading  rooms, 
through  the  FOIA  home  page,  or  by 
contacting  one  of  the  bureau  FOIA 
Officers;  and 

(ii)  The  index  and  description  of 
DOIs  major  information  and  record 
locator  systems,  which  are  available  in 
DOIs  reading  rooms,  through  the  FOIA 
home  page,  or  by  contacting  one  of  the 
bureau  FOIA  Officers. 

(4)  Another  source  of  information  is 
DOIs  Librarv.  which  contains  over  one 
million  holdings  dealing  with  a  broad 
range  of  matters  pertaining  to  the 
Department's  mission.  You  may  wish  to 
visit  the  Library,  which  is  located  at  the 
G  Street  entrance  of  the  Main  Interior 
Building,  1849  C  Street,  NW., 
Washington,  DG  20240  (see  Appendix  A 
to  this  part).  The  Library  is  open  to  the 
public  for  on-site  reference  use  from 
7;45  a.m. -5:00  p.m..  Monday-Friday 
(excluding  Federal  legal  public 
holidays).  Additional  information 


regarding  the  Library's  holdings  and 
services  may  be  obtained  by  visiting  its 
home  page  (see  Appendix  B  to  this 
part). 

fb)  Published  information  and  rules. 
Under  5  U.S.G.  552(a)(1).  bureaus  are 
required  to  publish  certain  information 
in  the  Federal  Register  for  the  guidance 
of  the  public,  such  as  descriptions  of 
their  central  and  field  organizations, 
functions,  procedures,  substantive  rules, 
and  statements  of  general  policy. 

(c)  Reading  room  materials. 

(1)  Under  5  U.S.G.  552(a)(2),  each 
bureau  is  responsible  for  making  the 
information  listed  in  paragraphs  (c)(l)(i) 
through  (v)  of  this  section  available  for 
public  inspection  and  copying  unless 
the  materials  are  promptly  published 
and  copies  offered  for  sale.  Bureaus 
must  make  any  such  records  created  on 
or  after  November  1,  1996,  available  by 
the  Internet  or  by  other  computer 
telecommunication  methods  or 
electronic  means  as  quickly  as 
practicable. 

(i)  Final  opinions  rendered  in  the 
adjudication  of  cases. 

(ii)  Policy  statements  and 
interpretations  which  have  been 
adopted  by  DOI  and  are  not  published 
in  the  Federal  Register. 

(iii)  Administrative  staff  manuals  and 
instructions  affecting  the  public. 

(iv)  Gopies  of  records  that  have  been 
or  are  likely  to  become  the  subject  of 
frequent  FOIA  requests  and  an  index  of 
those  documents. 

(v)  A  subject-matter  index  of  its 
reading  room  records  (see  §  2.5). 

(2)  Bureaus  may,  at  their  discretion, 
make  other  records  available  for 
inspection  and  copying  in  reading 
rooms  or  via  their  home  pages. 

(d)  Inspection  and  copying  of  reading 
room  materials. 

(1)  Reading  room  materials  are 
available  for  inspection  and  copying  at 
the  locations  listed  in  Appendix  A  to 
this  part  and,  in  some  cases,  through  the 
Internet;  however,  not  all  records  may 
be  available  in  all  locations. 

(i)  If  vou  need  assistance  in 
determining  the  location  and 
availability  of  the  records  you  are 
seeking,  contact  the  appropriate  reading 
room  or  FOIA  Gontact  listed  in 
Appendix  A  to  this  part. 

(ii)  If  you  file  a  FOIA  request  foi 
reading  room  materials  and  the 
information  you  request  is  available  on 
the  Internet,  the  FOIA  Gontact  should 
refer  vou  to  the  appropriate  Web  site.  If 
the  reading  room  materials  are  not 
available  electronically,  the  FOIA 
Gontact  may  either  send  you  the 
materials,  or  forward  your  request  to  the 
appropriate  reading  room  and  provide 
the  name  and  telephone  number  of  a 
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staff  member  you  may  contact.  You 
may,  nevertheless,  ask  the  bureau  to 
process  your  request  as  any  other  FOIA 
request. 

(2)  A  bureau  may  delete  exempt 
information  from  some  records  before 
making  them  available  for  inspection 
and  copying  in  a  reading  room.  (See 

§  2.21(c)).  You  may  not  appeal  a 
bureau's  decision  to  delete  exempt 
information  from  a  document  it  places 
in  a  public  reading  room.  If  you  would 
like  access  to  the  entire  record,  you 
must  submit  a  FOIA  request  under  the 
procedures  in  Subpart  C  of  this  part. 
However,  this  does  not  guarantee  that 
the  entire  record  will  be  released.  If  you 
submit  such  a  FOIA  request  and  are  not 
satisfied  with  the  response,  you  may  file 
an  appeal  as  described  in  §  2.28. 

(3)  There  is  no  charge  to  inspect 
reading  room  materials.  Copying 
services  will  be  provided  at  the  fees 
specified  in  Appendix  C  to  this  part. 
However,  other  fees  may  apply  where  a 
bureau  has  a  statute  that  specifically 
requires  the  bureau  to  set  fees  for 
particular  types  of  records. 

(4)  If  you  submit  a  fee  waiver  request 
for  information  in  a  reading  room,  it 
will  be  processed  under  the  procedures 
in  §2.19. 

§  2.5    Does  DOI  maintain  an  Index  of  its 
reading  room  materials? 

Each  bureau  will  maintain  and  make 
available  for  public  inspection  and 
copying  a  current  subject-matter  index 
of  its  reading  room  materials  (5  U.S.G. 
552(a)(2)).  The  index  will  be  available  in 
the  bureau's  reading  room(s)  and  in 
their  electronic  reading  rooms  on  the 
Internet.  Each  index  will  be  updated 
regularly. 

§  2.6    Will  the  Department  accept  written 
requests,  including  fax,  e-mail,  or  telephone 
requests,  for  routinely  available 
information? 

Yes.  Although  a  request  for  this  type 
of  information  is  not  a  FOIA  request,  the 
bureau  will  send  you  the  requested 
information  and  charge  you  for  the 
copies,  according  to  the  fee  schedule  in 
Appendix  C  to  this  part.  While  the 
bureau  will  attempt  to  respond  to  oral 
requests  (those  made  by  telephone  or 
otherwise)  for  routinely  available 
information,  you  should  submit 
complex  requests  in  writing  to  avoid 
any  risk  of  misunderstanding. 

Subpart  C — Requests  for  Records 
under  the  FOIA 

§2.7    What  do  I  need  to  imow  before  filing 
a  FOIA  request? 

(a)  If  the  records  you  are  seeking  are 
not  routinely  available  as  described  in 
Subpart  B  of  this  part,  you  must  submit 


a  FOIA  request  to  the  FOL\  Gontact  at 
the  bureau  office  where  you  believe  the 
records  are  maintained  (see  Appendix  A 
to  this  part).  FOIA  requests  must  be 
submitted  in  writing  (this  includes  fax 
and  e-mail) — DOI  does  not  accept  oral 
FOIA  requests.  Before  submitting  a 
request,  you  may  find  it  useful  to 
contact  the  appropriate  bureau  FOIA 
Gontact  or  the  Departmental  FOIA 
Officer  for  additional  information 
concerning  DOl's  FOIA  Program.  You 
may  find  the  Department's  Reference 
Guide,  which  is  available  electronically 
through  the  FOIA  home  page  and  in 
paper  form  as  well,  helpful  in  making 
your  request. 

(b)  The  FOIA  requires  that  we  release 
records  unless  they  are  protected  by  one 
of  nine  exemptions  (see  Appendix  E  to 
this  part). 

(c)  The  Act  does  not  require  a  bureau 
to  answer  questions  that  may  be  asked 
in  a  FOIA  request. 

(d)(1)  In  order  for  a  record  to  be 
considered  subject  to  your  FOIA 
request,  it  must  be  in  the  bureau's 
possession  and  control  at  the  time  the 
bureau  begins  its  search  for  responsive 
records.  There  is  no  obligation  for  the 
bureau  to  create  or  compile  a  record  to 
satisfy  a  FOIA  request  (for  example,  by 
combining  or  compiling  selected  items 
from  manual  files,  preparing  a  new 
computer  program,  calculating 
proportions,  percentages,  frequency 
distributions,  trends  and  comparisons, 
or  creating  maps).  Normally  if  a  bureau 
is  extracting  information  from  an 
existing  computer  database,  this  would 
not  constitute  the  creation  of  a  new 
record.  However,  a  bureau  has  the 
option  of  creating  a  new  record  if — 

(i)  Doing  so  will  provide  a  more 
useful  response  to  the  requester, 

(ii)  It  is  less  biu-densome  than 
providing  the  existing  records,  and 

(iii)  The  newly  created  record  is  fully 
responsive  to  the  request. 

(2)  The  fee  in  this  case  will  not  be 
more  than  the  fee  for  the  individual 
records.  Fees  will  be  charged  consistent 
with  the  schedule  in  Appendix  G  to  this 
part. 

§2.8    What  information  do  I  include  in  my 
request? 

(a)  Description  of  records. 

(1)  You  must  describe  the  requested 
records  in  enough  detail  to  enable  an 
employee  familiar  with  the  subject  area 
of  the  request  to  locate  the  record(s) 
with  a  reasonable  amount  of  effort.  Be 
as  specific  as  possible  in  describing  the 
records  you  are  seeking.  For  example, 
whenever  possible: 

(i)  Identify  the  date,  title  or  name, 
author,  recipient,  and  the  subject  of  the 
record;  the  office  that  created  it,  the 


present  custodian  of  the  record  and  the 
geographical  location  (eg.,  headquarters 
or  a  regional/field  office);  the  timeframe 
for  which  you  are  seeking  records;  and 
any  other  information  that  will  assist 
the  bureau  in  locating  the  material. 

(ii)  If  the  request  involves  a  matter  in 
litigation,  state  the  case  name  and 
docket  number  as  well  as  the  court  in 
which  the  case  was  filed. 

(2)  The  bureau  will  not  begin 
processing  your  request  until  any  issues 
regarding  the  scope  or  nature  of  your 
request  are  resolved.  When  a  request  is 
overly  broad,  unclear,  involves  an 
extremely  voluminous  amount  of 
records,  or  a  burdensome  search,  the 
bureau  will  contact  you  to  identify-  and 
clarify  the  records  you  are  seeking.  It 
will  work  with  you  to  define  the  subject 
matter,  clarify  terms  that  are  used,  or 
narrow  the  scope  of  your  request. 

(3)  The  time  limit  for  responding  to 
your  request  will  not  start  until  the 
bureau  receives  a  request  reasonably 
describing  the  records  or  clarifying  the 
initial  request.  If  the  bureau  asks  you  for 
additional  clarification  and  does  not 
hear  from  you  within  20  workdays,  it 
will  assume  that  you  are  no  longer 
interested  in  pursuing  your  request  and 
will  close  the  file  on  your  request. 

(b)  Fee  information. 

(1)  Unless  you  request  a  fee  waiver 
(see  paragraph  (b)(2)  of  this  section), 
you  should  state  that  you  are  willing  to 
pay  all  fees  associated  with  processing 
your  request  or  that  you  are  willing  to 
pajiup  to  a  specified  amount.  The 
bureau  will  not  begin  processing  your 
request  until  this  written  assurance  has 
been  received.  If  the  bureau  anticipates 
that  the  fees  for  processing  your  request 
exceed  the  amount  you  have  indicated 
you  are  willing  to  pay,  the  bureau  will 
notify  you  that  it  needs  your  assurance 
of  payment  of  fees  as  high  as  are 
anticipated,  or  an  advance  payment  (see 
§  2.18(b)  and  (c)).  If  the  bureau  does  not 
hear  from  you  within  20  workdays,  it 
will  assume  that  you  are  no  longer 
interested  in  this  matter  and  will  close 
the  file  on  your  request. 

(2)  You  may  request  a  fee  waiver.  If 
you  are  seeking  a  fee  waiver,  you  must 
provide  sufficient  justification  to 
support  your  fee  waiver  request  (see  the 
criteria  in  §  2.19  and  in  Appendix  D  to 
this  part).  Failiue  to  provide  adequate 
justification  will  result  in  a  denial  of 
your  fee  waiver  request.  Remember  that 
if  you  are  requesting  a  fee  waiver,  the 
burden  is  on  you  to  demonstrate  in  your 
request  that  you  are  entitled  to  it.  The 
bureau  will  not  begin  processing  your 
request  until  the  fee  issues  are  resolved. 
As  an  option,  at  the  same  time  you 
request  a  fee  waiver  you  may  state  your 
willingness  to  pay  regardless  of  whether 
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a  fee  waiver  is  granted.  This  will  permit 
the  bureau  to  process  your  request  for 
records  at  the  same  time  it  is 
considering  the  fee  waiver  request.  If 
vou  are  required  to  pay  a  fee,  and  it  is 
later  determined  on  appeal  that  you  are 
entitled  to  a  full  or  partial  fee  waiver, 
an  appropriate  refund  will  be  made. 


;r 


(3)  You  should  indicate  what  fee 
category  vou  are  in.  i.e..  if  you  are  a 
commercial-use  requester,  news  media, 
educational  institution/ noncommercial 
scientific  institution,  or  other  requester 
(see  §§2.3  and  2.17(a)).  If  you  submit  a 
FOLA  request  on  behalf  of  another 
person  or  organization  (for  example,  if 
you  are  an  attorney  submitting  a  request 
on  behalf  of  a  client),  it  is  the 
underlying  requesters  identity  and 
intended  use  that  determines  the  fee 
category'  If  your  fee  category  is  unclear 
to  the  bureau,  the  20-workday  statutory 
time  limit  for  processing  your  request 
will  not  begin  to  run  (see  §2. 12(b))  until 
this  matter  has  been  resolved.  If  the 
bureau  requests  additional  clarification 
and  does  not  hear  from  vou  within  20 
workdays,  it  will  assume  that  you  are  no 
longer  interested  in  this  matter  and  will 
close  the  file  on  your  request. 

(c)  Mailing  address  information  Your 
postal  address  is  required  for  the  bureau 
to  mail  any  responsive  documents  to 
you. 

(d)  The  following  information  will 
assist  the  bureau  in  processing  your 
request: 

h)The  words  'FOIA  REQUEST" 
(prominently  displayed)  on  the  request 
letter  and  the  envelope,  or  subject  line 
of  a  request  sent  via  e-mail  or  fax,  or 
■PRIVACY  ACT  REQUEST"  when 
requesting  records  pertaining  to  yourself 
that  you  believe  are  covered  by  the 
Privacy  Act.  as  well  as  citing  the 
appropriate  act  in  your  letter; 

(2)  Your  telephone  number  (where 
you  can  be  reached  during  normal 
business  hours),  e-mail  address  and  fax 
number,  if  available,  in  case  the  bureau, 
or  the  Department  needs  to 
communicate  with  you  about  your 
request.  This  information  is  very 
important. 

(3)  A  list  of  all  the  bureau  FOIA 
Contacts  to  which  you  are  sending  your 
request.  For  the  quickest  possible 
handling,  you  should  address  a  separate 
copy  of  your  request  to  each  bureau 
FOIA  Contact  where  you  believe  the 
records  are  maintained. 

(4)  When  making  a  request  for 
personal  records  about  another 
individual,  a  written  authorization  from 
that  individual  and  any  other 
information  required  by  the  Privacy  Act 
system  of  records  notice,  or  proof  that 
the  individual  is  deceased  (for  example, 
a  copy  of  a  death  certificate  or  an 


obituary)  as  the  Privacy  Act  does  not 
apply  to  a  deceased  individual.  (Note: 
Information  about  a  deceased  individual 
mav  be  subject  to  protection  under 
exemption  (6)  of  the  FOIA  if  the  release 
of  the  information  could  result  in  an 
invasion  of  the  privacy  of  a  living 
individual.) 

§  2.9    May  I  specify  ttw  form  or  forinat  of 
disclosure? 

Generally,  you  may  choose  the  form 
or  format  of  disclosure  for  records  that 
you  request  under  the  FOIA  (5  U.S.C. 
552(a)(3)(B))  Bureaus  must  provide  the 
record  in  the  requested  form/ format  if 
the  office  responding  to  the  request  can 
readily  reproduce  the  record  in  that 
form/format  with  reasonable  efforts. 
However,  if  the  process  of  providing  the 
information  in  the  requested  format 
would  damage  or  destroy  an  original 
document,  it  may  not  be  possible  to 
honor  vour  format  request.  Bureaus 
must  make  reasonable  efforts  to 
maintain  their  records  in  forms  or 
formats  that  are  reproducible.  You  may 
be  charged  the  direct  costs  involved  in 
converting  information  to  the  requested 
format  if  the  bureau  normally  does  not 
maintain  the  information  in  that  format. 

§  2. 1 0    Where  do  I  send  my  request? 

(a)  DOl  does  not  have  a  central 
location  where  you  may  submit  your 
FOIA  request  nor  does  it  maintain  a 
central  index  or  database  of  documents 
in  its  possession.  DOIs  files  are 
decentralized  and  are  maintained  by 
various  bureau  offices  throughout  the 
country. 

(h)  Submit  your  request  in  writing  to 
the  FOIA  Contact  at  the  bureau  office 
where  you  believe  the  records  are 
maintained.  If  it  is  unclear  where  to 
send  your  request,  seek  assistance  from 
the  FOIA  Contact  of  the  bureau  that 
manages  the  programs  whose  records 
vou  are  requesting  or  the  Departmental 
FOIA  Officer.  You  may  have  to  do  a 
little  research  to  find  the  proper  office 
to  handle  your  inquiry,  but  you  will 
save  time  in  the  long  run  if  you  send 
your  request  directly  to  the  FOIA 
Contact  at  the  appropriate  bureau  office. 
The  bureau  will  process  your  request  as 
follows: 

(1)  A  request  to  a  bureau  headquarters 
office  may  be  presumed  to  seek  only 
ret:ords  from  the  headquarters  office, 
unless  the  request  specifies  otherwise. 

(2)  A  request  to  a  regional/field  office 
of  a  bureau  may  be  presumed  to  seek 
only  records  at  that  office,  unless  the 
request  specifies  otherwise. 

(3)  If  a  request  to  a  bureau  states  that 
it  seeks  records  located  at  another 
specific  office  of  the  same  bureau,  the 
appropriate  FOIA  Contact  will  refer  the 


request  to  the  other  office.  If  the  request 
states  that  it  seeks  records  from  other 
unspecified  offices  within  the  same 
bureau,  the  FOIA  Contact  will  send  the 
request  to  the  Bureau  FOIA  Officer  who 
will  refer  it  to  those  offices  that,  to  the 
best  of  his/her  knowledge,  have  or  are 
likely  to  have  responsive  records. 

(4)  If  a  request  to  a  bureau  states  that 
it  seeks  records  of  another  specified 
bureau,  the  bureau  will  refer  the  request 
to  the  appropriate  bureau  for  response. 
If  the  request  states  that  it  seeks  records 
from  other  unspecified  bureaus,  the 
FOIA  Contact  will  send  the  request  to 
the  Bureau  FOIA  Officer  who  will 
ensure  that  the  request  is  referred  to 
those  bureaus  which,  to  the  best  of  his/ 
her  knowledge,  have  or  are  likely  to 
have  responsive  records.  In  either  case, 
the  Bureau  FOIA  Officer  will  notify  you 
of  the  referral  in  writing  and  provide  the 
name  of  a  contact  in  the  other  bureau(s) 
to  which  the  referral  was  made. 

§  2.1 1    Why  is  it  important  to  send  my 
request  to  the  right  office? 

The  bureau  and  office  FOIA  Contacts 
listed  in  Appendix  A  to  this  part  have 
primary  responsibility  for  responding  to 
FOIA  requests.  Failure  to  send  your 
request  to  the  FOIA  Contact  at  the 
appropriate  bureau  office  may  delay 
processing,  because  the  time  limit  for 
the  bureau  to  respond  will  not  begin  to 
run  until  a  request  complying  with 
§§  2.8  and  2.10  is  received  by  the  bureau 
office  where  the  records  are  maintained. 
The  processing  of  your  request  may  be 
delayed  if  you  send  it  to  the  Secretary 
of  the  Interior  (or  other  high-level 
officials),  the  Office  of  Public  Affairs/ 
Communications,  the  DOI  FOIA  Officer, 
or  the  Department/bureaus  webmaster. 

§  2.1 2    When  can  I  expect  the  response? 

(a)  Basic  time  limit.  Ordinarily,  a 
bureau  has  20  workdays  from  the  date 
of  receipt  to  determine  whether  to  grant 
or  deny  your  FOIA  request  (see 
paragraph  (b)  of  this  section).  The 
bureau  will  notify  you  immediately 
upon  reaching  its  decision.  If  you  have 
not  received  a  response  within  20 
workdays,  or  30  workdays  if  an 
extension  has  been  taken  (see  §  2.13)  fbe 
sure  to  allow  for  mailing  time),  you  may 
contact  the  bureau  to  ask  about  the 
delay  (see  Appendix  A  to  this  part).  You 
also  have  the  right  to  consider  any 
nonresponse  within  these  time  limits  as 
a  denial  of  records  and  file  a  formal 
appeal  (see  §  2.28(a)(3))  or  lawsuit. 
These  time  limits  do  not  apply  to 
requests  for  expedited  processing  (see 
§2.14). 

(b)  Running  of  basic  time  limit.  The 
20  workday  time  limit  begins  to  run 
when  a  request  complying  with  the 
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procedures  in  §§  2.8  and  2.10  is 
received  by  the  FOIA  contact  at  the 
bureau  office  that  has  the  records  you 
are  seeking.  This  means  that  all  issues 
regarding  fees  and  the  scope  of  your 
request  must  be  resolved  before  the 
bureau  will  begin  processing  your 
request. 

§  2.13    When  may  the  bureau  take  a  time 
extension  to  respond  to  my  request? 

(a)  The  bureau  may  extend  the  20- 
workday  time  limit  for  10  more 
workdays  when  it  needs  to: 

(1)  Search  fonand  collect  the 
requested  records  ft^om  multiple  offices; 
or 

(2)  Search  for,  collect,  and  examine  a 
voluminous  amount  of  separate  and 
distinct  records  sought  in  a  single 
request;  or 

(3)  Consult  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request  or  with  one 
or  more  bureaus  of  the  Department 
having  substantial  subject-matter 
interest  in  the  request. 

(b)  If  the  bureau  intends  to  take  an 
extension  under  this  subsection,  it  will 
notify  you  in  writing  and  provide  the 
reason  for  the  extension  and  the  date  it 
expects  to  make  a  determination  on 
your  request. 

(c)  If  an  extension  is  necessary  and 
the  bureau  is  unable  to  respond  to  your 
request  within  30  workdays,  it  will 
notify  you  in  writing  when  you  may 
expect  a  final  response  and  advise  you 
of  your  appeal  rights.  If  an  extension  is 
taken  and  you  have  not  received  a 
response  in  30  workdays,  you  may 
consider  the  request  denied  and  file  an 
appeal  under  §  2.28(a)(3)  or  file  a 
lawsuit. 

(d)  A  bureau  may  not  take  an 
extension  of  time  to  decide  whether  to 
grant  a  request  for  a  fee  waiver. 

§2.14    When  cam  get  expedited 
processing? 

(a)  When  requested,  a  bureau  will 
provide  expedited  processing  if  you 
demonstrate  to  the  satisfaction  of  the 
bureau  that  the  request  involves: 

(1)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual; 

(2)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Federal 
Government  activity  if  the  request  is 
made  by  a  person  primarily  engaged  in 
disseminating  information.  In  most 
situations,  a  person  primarily  engaged 
in  disseminating  information  will  be  a 
representative  of  the  news  media.  The 
requested  information  must  be  the  type 
of  information  which  has  particular 


value  that  will  be  lost  if  not 
disseminated  quickly,  and  ordinarily 
refers  to  a  breaking  news  story  of 
general  public  interest.  However, 
information  of  historical  interest  only, 
or  information  sought  for  litigation  or 
commercial  activities  would  not  qualif\'. 
nor  would  a  news  media  deadline 
unrelated  to  breaking  news:  or 

(3)  The  loss  of  substantial  due  process 
rights. 

(b)  A  request  for  expedited  processing 
should  be  submitted  with  your  FOIA 
request.  For  a  prompt  determination, 
you  must  submit  a  request  complying 
with  the  requirements  of  §§  2.8  and  2.10 
to  the  FOIA  Contact  at  the  bureau  office 
that  maintains  the  records  you  are 
seeking. 

(c)  If  you  are  seeking  expedited 
processing,  you  must  submit  a  statement 
explaining  in  detail  the  basis  for  your 
request.  You  must  certify'  in  your  letter 
that  your  need  for  expedited  processing 
is  true  and  correct  to  the  best  of  your 
knowledge  and  belief  For  example,  a 
requester  within  the  category  of 
paragraph  (a)(2)  of  this  section,  if  not  a 
full  time  member  of  the  news  media, 
must  establish  that  he  or  she  is  a  person 
whose  main  professional  activity  or 
occupation  is  information 
dissemination,  though  it  need  not  be 
his/her  sole  occupation. 

(d)  Within  10  calendar  days  of  receipt 
of  your  request,  the  bureau  will  notify 
you  whether  it  will  grant  expedited 
processing.  If  expedited  processing  is 
granted,  the  bureau  will  give  priority  to 
that  FOIA  request  and  process  the 
request  as  soon  as  practicable.  If 
expedited  processing  is  denied,  the 
bureau  will  notify  you  of  your  right  to 
appeal  the  decision  on  expedited 
processing.  Appeals  of  denials  of 
requests  for  expedited  processing  will 
be  processed  ahead  of  other  appeals  (see 
§  2.32(b)).  If  the  bureau  has  not 
responded  to  your  request  for  expedited 
processing  within  10  calendar  days,  you 
have  a  right  to  file  an  appeal  for 
nonresponse  (see  §  2.28(a)(7)). 

§2.15    Will  I  be  Charged  fees? 

Bureaus  will  charge  fees  consistent 
with  the  provisions  in  §§  2.16  and  2.17. 
The  fee  schedule  in  Appendix  C  to  this 
part  applies  to  all  bureaus  of  the 
Department. 

§2.16    How  are  fees  determined? 

(a)  Authority.  Bureaus  are  authorized 
to  charge  fees  to  recover  the  direct  costs 
of  searching  for,  reviewing  (commercial- 
use  requesters  only)  and  duplicating 
documents  to  respond  to  a  FOIA 
request.  However,  nothing  in  this 
subsection  will  supersede  any  statutory 
authority  which  requires  the  bureau  to 


charge  specific  fees  for  certain  types  of 
records. 

(b)  Policy.  (1)  Unless  waived  under 
the  criteria  in  §§  2.19  or  2.20.  bureaus 
will  charge  fees  for  responding  to  FOIA 
requests  consistent  with  the  provisions 
of  this  section  and  the  fee  schedule  in 
Appendix  C. 

(2)  A  bureau  normally  will  not  charge 
a  fee  where  the  fee  would  be  S30  or  less. 
However,  if  the  bureau  has  a  reasonable 
basis  to  conclude  that  a  requester  or 
group  of  requesters  has  divided  a 
request  into  a  series  of  requests  on  a 
single  subject  or  related  subjects  to 
avoid  fees,  the  requests  may  be 
aggregated  and  fees  charged 
accordingly.  Bureaus  may  presume  that 
multiple  requests  of  this  type  tliat  are 
made  within  a  30-day  period  have  been 
made  in  order  to  avoid  fees.  Where 
requests  are  separated  by  a  longer 
period,  bureaus  will  aggregate  them 
only  where  there  exists  a  solid  basis  for 
determining  that  aggregation  is 
warranted  under  all  the  circumstances 
involved.  Multiple  requests  in\i)lving 
unrelated  matters  will  not  be  aggregated. 

(3)  Where  a  bureau  responds  to  a 
request  on  behalf  of  more  than  one 
bureau,  the  fees  that  would  be 
chargeable  by  all  bureaus  involved  will 
be  considered  in  d  ♦ermining  whether 
the  total  FOIA  pro  ossing  fee  is  S30  or 
less.  If  a  bureau  is   esponding  on  behalf 
of  more  than  one  imreau.  and  you  fall 
under  one  of  the  fee  categories  in 

§  2.17(a)(2)  or  (a)(3).  you  will  be  entitled 
to  receive  up  to  a  total  of  100  pages  of 
duplication  without  charge  (there  is  no 
charge  for  searching  for  responsive 
records).  If  a  bureau  is  responding  on 
behalf  of  more  than  one  bureau,  and  you 
fall  under  the  fee  category  in 
§  2.17(a)(4).  you  will  be  entitled  to 
receive  up  to  a  total  of  100  pages  of 
duplication  and  two  hours  of  search 
time  without  charge. 

(4)  If  a  bureau  obtains  research  data 
solely  in  response  to  your  FOIA  request. 
it  mav  charge  you  a  reasonable  fee 
equaling  the  full  cost  of  obtaining  the 
research  data  from  the  recipient. 

(c)  Searches.  Searches  will  be 
conducted  in  the  most  efficient  and 
least  expensive  manner,  so  as  to 
minimize  costs  for  both  you  and  the 
bureau.  Except  where  provided  in 
§§  2.17(a)(2)  and  (a)(3).  bureaus  will 
charge  for  time  spent  in  the  following 
search  activities: 

(1)  Time  spent  in  trying  to  locate 
records  which  come  within  the  scope  of 
the  request,  whether  or  not  documents 
responsive  to  the  request  are  located  or 
the  records  located  are  exempt  from 
disclosure;  and 
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(2)  Direct  costs  involving  the  use  of 
computer  time  to  locate  requested 
records. 

(d)  Rpvieivs  iCommercial-iiSf'  requests 
only  I.  (1)  Bureaus  will  charge 
commercial-use  requesters  (see 

§  2.17(a)(1))  for  time  spent  by  bureau 
staff  and  attorneys  in  reviewing 
requested  records  for  releasabilitv-  (See 
§  2.3(e).) 

(2)  Review  costs  will  be  assessed  even 
if  a  record  ultimately  is  not  disclosed. 

(e)  Duplication.  Bureaus  will  charge 
duplication  fees  according  to  the  fee 
schedule  in  Appendi.x  C  to  this  part. 

(f)  Catenaries  ot  requesters.  There  are 
four  categories  of  requesters  for  the 
purposes  of  determining  fees — 
commercial-use.  educational  and 
noncommercial  scientific  institutions, 
news  media,  and  all  others.  (See  §§  2.3 
and  2.17.) 

§2.17     How  will  my  requester  category 
affect  the  fees  that  I  am  charged? 

(a)  When  you  submit  a  FOIA  request, 
you  must  specify  vnur  fee  category. 
Based  on  the  information  you  provide, 
the  bureau  office  processing  your 


requestwill  decide  your  fee  category 
and  charge  as  follows: 

(1)  Commercial-use  requesters  are 
charged  fees  for  costs  incurred  in 
document  .search,  review,  and 
duplication. 

(2)  Educational/noncommercial 
scientific  institutions  are  charged  for 
document  duplication,  except  that  the 
first  100  pages  of  paper  copies  (or  the 
equivalent  cost  thereof  if  the  records  are 
in  some  other  form)  will  be  provided 
without  charge.  The  bureau  will  not 
charge  such  requesters  for  document 
search  and  review. 

(3)  News  media  requesters  are  charged 
for  document  duplication,  except  that 
the  first  100  pages  of  paper  copies  (or 
the  equivalent  cost  thereof  if  the  records 
are  in  some  other  form)  will  be  provided 
without  charge.  The  bureau  will  not 
charge  such  requesters  for  document 
search  and  review. 

(4)  Requesters  not  covered  by 
paragraphs  (a)(1)  through  (a)(3J  of  this 
section — '"other  requesters"  are  charged 
fees  for  document  search  and 
duplication,  except  that  they  are 


entitled  to  the  first  two  hours  of  search 
time  and  the  first  100  pages  of  paper 
copies  without  charge  (or  the  equivalent 
cost  thereof  if  the  records  are  in  some 
other  form).  The  bureau  will  not  charge 
such  requesters  for  document  review. 

(b)  If  you  do  not  submit  sufficient 
information  in  your  FOIA  request  for 
the  bureau  to  determine  your  fee 
category  (see  paragraphs  (a)(1)  through 
(a)(4)  of  this  section),  the  bureau  may 
ask  you  to  provide  additional 
clarification.  This  applies  to  all 
requesters.  The  bureau  will  notify  you 
promptly  when  additional  information 
is  needed.  In  these  circumstances,  the 
20-workday  statutory  time  limit  for 
responding  to  your  request  will  not 
begin  to  run  until  you  provide  sufficient 
information.  If  the  bureau  requests 
additional  clarification  and  does  not 
hear  from  you  within  20  workdays,  it 
will  assume  that  you  are  no  longer 
interested  in  this  matter  and  will  close 
the  file  on  your  request. 

(c)  The  following  table  summarizes 
the  chargeable  fees  for  each  category  of 
requester. 


Category 


Search  fees 


Review  fees 


Commercial  Use 

Educational  Institution 
Non-Commercial  Scientific  Institution 

News  Media 

All  Other         


Yes 


Yes 


No 


Yes      

(2  hours  free) 


No 


No 


Duplication  fees 


Yes 

Yes 

(100  pages  free) 

Yes 

(100  pages  free) 


§2.18    How  are  fees  assessed  and 
collected? 

(a)  Threshold  for  charging  fees.  Except 
in  those  situations  covered  by 

§2. 16(b)(2).  the  bureau  will  not  charge 
you  if  the  fee  is  $30  or  less. 

(b)  \otice  of  anticipated  fees  (1) 
Unless  you  have  been  granted  a  fee 
waiver  or  have  previously  agreed  to  pay 
all  the  fees  associated  with  your  request, 
or  the  anticipated  fee  is  $30  or  less,  the 
bureau  will; 

(i)  Promptly  notify  you  of  the 
estimated  costs  and  ask  you  to  provide 
written  assurance  of  pavment  of  all  fees 
or  fees  up  to  a  designated  amount;  and 

(ii)  Give  you  an  opportunity  to  m(jdify 
your  request  at  that  time  to  reduce  the 
fee. 

(2)  After  the  bureau  begins  processing 
your  request,  if  it  finds  that  the  actual 
cost  will  exceed  the  amount  you 
previously  agreed  to  pav,  the  bureau 
will: 

(i)  Stop  processing  your  request. 

(ii)  Promptly  notif\'  you  of  the  higher 
amount  and  ask  you  to  provide  written 
assurance  of  payment;  and 


(iii)  Give  vou  an  opportunity  to 
modifv  vour  request  to  reduce  the  fee. 

(c)  Advance  payment.  (1)  The  bureau 
will  require  advance  payment  when  the 
estimated  fee  is  over  $250  and — 

(i)  You  have  never  made  a  FOIA 
request  to  UOI  requiring  you  to  pay  fees; 
or 

(ii)  You  did  n(jt  pay  a  previous  FOIA 
fee  promptly 

(2)  If  vou  have  previously  failed  to 
pay  a  fee  within  30  calendar  days  of  the 
date  of  billing,  the  bureau  will  require 
vou  to: 

(i)  Pay  the  full  amount  owed  plus  any 
applicable  interest  penalties  (see 
paragraph  (g)  of  this  section)  and  to 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  of  the  new 
rt>quest;  or 

(ii)  Demonstrate  that  you  have,  in  fact, 
paid  the  prior  fee. 

(3)  At  the  same  time  the  bureau 
notifies  you  that  an  advance  payment  is 
due.  it  will  give  you  an  opportunity  to 
modifv  your  request  to  reduce  the  fee. 

(d)  Resolving  the  fee  issue.  The  bureau 
will  not  start  processing  your  request 
until  the  fee  issue  has  been  resolved  (see 


§§  2.8(b)  and  2.12(b)).  If  the  bureau 
seeks  clarification  from  you  about  a  fee 
issue  and  does  not  hear  from  you  within 
20  workdays,  it  will  assume  that  you  are 
no  longer  interested  in  this  matter  and 
will  close  the  file  on  your  request. 

(e)  Billing  procedures.  If  you  are 
required  to  pay  a  fee  associated  with 
your  request,  the  bureau  that  processes 
your  request  will  send  you  a  bill  for 
collection. 

(f)  Form  of  payment.  You  should 
submit  a  check  or  money  order  made 
payable  to  the  "Department  of  the 
Interior"  or  the  bureau  furnishing  the 
information.  The  term  United  States  or 
the  initials  "U.S."  should  not  be 
included  on  the  check  or  money  order. 
Where  appropriate,  the  official 
responsible  for  handling  a  request  may 
require  that  payment  by  check  be  made 
in  the  form  of  a  certified  check.  Some 
bureaus  accept  payment  by  credit  card. 
Contact  the  bureau  to  determine  what 
forms  of  payment  it  accepts. 

(g)  Failure  to  pay  fees.  The  bill  for 
collection  or  the  response  letter  will 
include  a  statement  that  interest  will  be 
charged  in  accordance  with  the  Debt 
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Collection  Act  of  1982,  as  amended  (31 
U.S.C.  3717)  and  implementing 
regulations,  if  the  fees  are  not  paid 
within  30  calendar  days  of  the  date  of 
the  bill.  This  requirement  does  not 
apply  if  the  requester  is  a  state,  local,  or 
tribal  govermnent. 

§  2.19    When  will  bureaus  waive  fees? 

(a)  Fees  for  processing  your  request 
may  be  waived  if  you  meet  the  criteria 
listed  in  paragraph  (b)  of  this  section 
and  Appendix  D  to  this  part.  The 
burden  is  on  you  to  justify  entitlement 
to  a  fee  waiver.  Requests  for  fee  waivers 
are  decided  on  a  case-by-case  basis.  The 
fact  that  you  have  received  a  fee  waiver 
in  the  past  does  not  mean  you  are 
automatically  entitled  to  a  fee  waiver  for 
every  request  you  may  submit,  because 
the  essential  element  of  any  fee  waiver 
determination  is  whether  the  release  of 
the  particular  documents  sought  in  the 
request  will  likely  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Government.  The  bureau  will  rely  on 
the  fee  waiver  justification  you  have 
submitted  in  your  request  letter.  If  you 
do  not  submit  sufficient  justification, 
your  fee  waiver  request  will  be  denied. 
The  bureau  may,  at  its  discretion, 
communicate  with  you  to  request 
additional  information  if  necessary. 
However  the  bureau  must  make  a 
determination  on  the  fee  waiver  request 
within  the  statutory  time  limit,  even  if 
the  agency  has  not  received  such 
additional  information.  In  certain 
circumstances,  a  partial  fee  waiver  may 
be  appropriate,  if  some,  but  not  all,  of 
the  requested  records  are  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  and 
activities  of  the  Government. 

(b)  Bureaus  will  waive  fees  (in  whole 
or  part)  if  disclosure  of  all  or  part  of  the 
information  is  in  the  public  interest 
because  its  release — 

(1)  Is  likely  to  contribute  significantly 
to  public  understanding  of  the 
operations  or  activities  of  the 
Government;  and 

(2)  Is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(c)  If  a  bureau  denies  your  request  for 
a  fee  waiver,  it  will  notify  you,  in 
writing,  of  the  following: 

(1)  The  basis  for  the  denial,  including 
a  full  explanation  of  why  your  fee 
waiver  request  did  not  meet  DOl's  fee 
waiver  criteria  (see  paragraph  (b)  of  this 
section  and  Appendix  D  to  this  part); 

(2)  The  name(s)  and  title(s)  or 
position(s)  of  each  person  responsible 
for  the  denial; 

(3)  The  name  and  title  of  the  Office  of 
the  Solicitor  attorney  consulted;  and 


(4)  A  statement  that  the  denial  may  be 
appealed  within  30  workdays  after  the 
date  of  the  denial  letter  to  the  FOIA 
Appeals  Officer  (see  Appendix  A  to  this 
part)  under  the  procedures  in  §  2.30. 

§2.20    When  will  bureaus  grant 
discretionary  fee  waivers? 

(a)  A  bureau  may  waive  fees  at  its 
discretion  if  a  request  involves: 

(1)  Furnishing  a  copy  of  a  document 
that  the  bureau  has  reproduced  for  free 
distribution; 

(2)  Furnishing  one  copy  of  a  personal 
document  [e.g.,  a  birth  certificate)  to  a 
person  who  has  been  required  to  furnish 
it  for  retention  by  the  Department; 

(3)  Furnishing  one  copy  of  the 
transcript  of  a  hearing  before  a  hearing 
officer  in  a  grievance  or  similar 
proceeding  to  the  employee  for  whom 
the  hearing  was  held; 

(4)  Furnishing  records  to  donors  with 
respect  to  their  gifts: 

(5)  Furnishing  records  to  individuals 
or  private  nonprofit  organizations 
having  an  official,  voluntary  or 
cooperative  relationship  with  the 
Department  to  assist  the  individual  or 
organization  in  working  with  the 
Department; 

(6)  Furnishing  a  reasonable  number 
records  to  members  of  the  U.S. 
Congress,  state,  local,  and  foreign 
governments,  public  international 
organizations,  and  Indian  tribes,  when 
to  do  so  without  charge  is  an 
appropriate  courtesy,  or  when  the 
recipient  is  carrying  on  a  function 
related  to  that  of  the  Department  and  to 
do  so  will  help  to  accomplish  the  work 
of  the  Department; 

(7)  Furnishing  records  when  to  do  so 
is  in  conformance  with  generally 
estalilished  business  custom  {e.g.. 
furnishing  personal  reference  data  to 
prospective  employers  of  former 
Department  employees);  or 

(8)  Furnishing  one  copy  of  a  single 
record  in  order  to  assist  the  requester  in 
obtaining  financial  benefits  to  which  he 
or  she  may  be  entitled  (e.g..  veterans  or 
their  dependents,  employees  with 
Government  employee  compensation 
claims). 

(b)  You  cannot  appeal  the  denial  of  a 
discretionary  fee  waiver. 

§  2.21     How  will  the  bureau  respond  to  my 
request? 

(a)  After  all  the  criteria  in  §§  2.8  and 
2.10  have  been  met.  the  bureau  will 
make  a  reasonable  effort  to  search  for 
records  responsive  to  your  request.  In 
determining  which  records  are 
responsive  to  your  request,  the  bureau 
will  include  any  records  in  its 
possession  and  control  as  of  the  date  it 
begins  its  search.  This  will  include 


searching  for  records  in  an  electronic 
form/format,  except  where  it  would 
interfere  significantly  with  the  bureau's 
automated  information  systems. 

(b)  In  response  to  your  request,  the 
bureau  will  do  one  of  two  things: 

(1)  Include  the  requested  records  with 
the  response  letter  or  notif\'  you  of  how. 
when,  and  where  the  records  will  be 
made  available;  or 

(2)  Deny  part  or  all  of  your  request, 
except  that  the  bureau  may.  consistent 
with  Departmental  policy,  determine 
that  a  discretionary  release  is 
appropriate  under  the  particular 
circumstances.  Your  request  will  be 
denied  or  partially  denied  only  if  one  of 
the  nine  statutory  exemptions  listed  in 
Appendix  E  to  this  part  applies  to  all  or 
part  of  the  records  you  have  requested. 

(c)  Where  a  document  contains  both 
exempt  and  nonexempt  material,  the 
bureau  will  generally  separate  and 
release  the  nonexemot  information. 
When  disclosing  a  record  in  part,  the 
bureau  will  indicate  on  the  released 
portion  of  the  record  how  much 
information  was  deleted,  unless  doing 
so  would  harm  an  interest  protected  by 
the  e.xemption  used  to  withhold  the 
information.  Further,  if  technically 
feasible,  the  amount  of  information 
deleted  and  the  exemption  used  to 
withhold  the  information  will  b^ 
indicated  where  the  deletion  is  made.  If 
the  nonexempt  material  is  so 
intertwined  with  the  exempt  material 
that  disclosure  of  it  would  leave  only 
meaningless  words  and  phrases,  the 
entire  portion  mav  be  withheld. 

(d)  It  a  bureau  denies  your  request  for 
records  in  whole  or  in  part,  the  bureau's 
response  will  include: 

(1)  A  reference  to  the  specific 
exemption  or  exemptions  authorizing 
the  withholding; 

(2)  An  explanation  of  the  reason(s)  for 
the  denial; 

(3)  An  estimate  of  the  volume  of 
information  being  withheld.  The  bureau 
will  make  a  reasonable  effort  to  estimate 
the  volume  of  any  records  denied,  or 
ponions  of  records  {e.g..  100  pages.  4 
Federal  Record  Center  boxes.  1.000 
kilobytes,  etc.).  unless  such  an  estimate 
would  harm  an  interest  protected  by  the 
exemption  used  to  withhold  the 
information. 

(4)  The  name(s)  and  title(s)  of  the 
person(s)  responsible  for  the  denial: 

(5)  The  name  and  title  of  the  Office  of 
the  Solicitor  attorney  consulted;  and 

(6)  A  statement  that  the  denial  may  be 
appealed  to  the  FOIA  Appeals  Officer 
(see  Appendix  A  to  this  part),  within  30 
workdays  of  the  date  of  the  denial  letter 
or  30  workdays  after  the  records  have 
been  released  under  the  procedures  in 
§2.30. 
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(e)  If  records  do  not  exist  within  DOI. 
cannot  be  located,  are  not  reasonably 
described,  or  if  a  procedural  issue 
remains  unresolved  (e.g..  a  fee  issue), 
the  bureau  will  respond  to  you  in 
writing,  including  the  following 
information,  as  applicable: 

(1)  An  explanation  of  the  basis  of  the 
decision; 

(2)  The  name(s)  and  title(s)  of  the 
person(s)  responsible  for  the  decision: 
and 

(3)  A  statement  that  the  matter  may  be 
appealed  within  30  workdays  of  the 
date  of  the  response,  to  the  FOIA 
Appeals  Officer  under  the  procedures  in 
§2.30. 

(f)  The  bureau  must  consult  with  the 
Office  of  the  .Solicitor  if  it  is  considering 
withholding  a  requested  record  or 
denying  a  fee  waiver. 

(g)  If  anv  fees  are  due,  the  bureau  will 
notifv  you  in  writing  of  the  amount. 

(h)  .Xll  bureau  responses  will  include 
the  name  and  telephone  number  of  a 
contact  person  in  case  you  have 
questions  concerning  the  response. 

(i)  Requests  for  information 
concerning  coal  under  the  Mineral 
Leasing  .Act  or  the  Mineral  Leasing  Act 
for  Acquired  Lands  are  subject  to 
special  rules  (see  Appendix  F  to  this 
part). 

§  2.22    What  happens  rf  a  bureau  receives 
a  request  for  records  it  does  not  have  or  did 
not  create? 

(a)  Consultations/rfferrals  within  DOI 
(1 )  If  a  bureau  receives  a  request  for 
records  not  in  its  possession,  but  which 
it  knows  another  bureau  has  or  is  likely 
to  have,  it  will  refer  the  request  to  that 
bureau(s)  for  response.  It  also  will  notifv 
you  of  the  referral  in  writing  and 
provide  the  name  of  a  contact  in  the 
other  bureau(s)  to  which  the  referral  was 
made.  The  time  limit  for  responding  to 
your  request  starts  when  the  request 
reaches  the  bureau  office  that  has  the 
records. 

(2)  If  a  bureau  (other  than  the  Office 
of  Inspector  General)  receives  a  request 
for  records  in  its  possession  that  another 
bureau  created  or  is  substantially 
concerned  with,  it  will  consult  with  the 
other  bureau  before  deciding  whether  to 
release  or  withhold  the  records.  .As  ,in 
alternative,  the  bureau  may  refer  the 
request  along  with  the  records  to  that 
bureau  for  direct  response.  It  will  notify 
you  of  the  referral  in  writing  and 
provide  the  name  of  a  contact  in  the 
other  bureau(s)  to  which  the  referral  was 
made.  .Such  a  referral  does  not  restart 
the  statutory  time  limit  for  responding 
to  your  request. 

(b)  Consultations/referrals  ulth 
agencies  outside  DOI.  (1)  If  a  bureau 
receives  a  request  for  records  not  in  its 


possession,  but  which  the  bureau 
believes  may  be  in  the  possession  of 
another  Federal  agency,  the  bureau  will 
return  vour  request  and  advise  you  to 
submit  it  directly  to  the  other  agency.  If 
you  still  believe  that  the  records  exist 
within  DOI,  you  should  notify  the 
bureau  FOIA  contact  of  any  additional 
information  which  leads  you  to  believe 
the  records  exist  and  where  they  might 
be  found.  .-Mlernatively,  you  may  treat 
such  a  response  as  a  denial  of  records 
and  file  an  appeal. 

(2)  If  in  response  to  a  request,  a 
bureau  locates  documents  that 
originated  with  another  Federal  agency, 
it  will  refer  the  request,  along  with  any 
responsive  document(s),  to  that  agency 
for  a  release  determination  and  direct 
response.  If  the  bureau  refers  the 
documents  to  another  agency,  it  will 
notify  you  of  the  referral  in  writing  and 
provide  the  name  of  a  contact  at  the 
other  agency.  However,  in  the  following 
situations,  the  bureau  will  make  the 
release  determination,  after  consulting 
with  the  originating  agency; 

(i)  When  the  record  is  of  priman,' 
interest  to  DOI  (a  record  is  of  primary 
interest  to  DOI  if  it  was  developed  or 
prepared  according  to  DOI  regulations 
or  directives,  or  in  response  to  a  DOI 
request); 

(ii)  If  DOI  is  in  a  better  position  than 
the  originating  agency  to  assess  whether 
the  record  is  exempt  from  disclosure; 

(iii)  If  the  originating  agency  is  not 
subject  to  the  FOIA;  or 

(iv)  When  it  is  more  efficient  or 
practical  depending  on  the 
circumstances. 

(3)  If  a  bureau  receives  a  request  for 
records  which  have  been  classified  by 
another  agency  under  Executive  Order 
12958.  Classified  National  Security 
Information,  or  superseding  Executive 
order,  it  must  refer  the  request  to  that 
agency  for  response. 

§  2.23    How  wilt  a  bureau  handle  a  request 
for  commercial  or  financial  information  that 
it  has  obtained  from  a  person  or  entity 
outside  the  Federal  Government? 

(a)  If  a  bureau  receives  a  FOIA  request 
for  records  containing  commercial  or 
financial  information  submitted  by  a 
person  or  entity  outside  the  Federal 
Government,  under  Executive  Order 
12600,  Predisclosure  Notification 
Procedures  for  Confidential  Commercial 
Information,  or  superseding  Executive 
order,  the  bureau  must  provide  the 
submitter  with  prompt  written  notice  of 
the  re(juest,  except  as  provided  in 
paragraph  (h)  of  this  section,  whenever; 

(1)  The  submitter  has  designated  the 
information  as  confidential  commercial 
or  financial  information,  or 


(2)  The  bureau  has  reason  to  believe 
that  the  information  may  be  protected 
under  exemption  (4). 

(b)  The  notice  to  the  submitter  will — 

(1)  Include  a  copy  of  the  FOIA 
request. 

(2)  Describe  the  information  requested 
or  include  copies  of  the  pertinent 
records. 

(3)  Advise  the  submitter  of  the 
procedures  for  objecting  to  the  release  of 
the  requested  material  and  specify  the 
time  limit  for  responding. 

(4)  Give  the  submitter  no  less  than  10 
workdays,  from  receipt  (or  publication 
as  set  forth  in  paragraph  (c)  of  this 
section)  of  the  bureau's  notice,  to  object 
to  the  release  and  to  explain  the  basis 
for  the  objection,  if  any. 

(5)  Advise  the  submitter  that; 

(i)  Information  contained  in  his/her 
objections  may  be  subject  to  disclosure 
under  the  FOIA  if  the  bureau  receives  a 
FOIA  request  for  it;  and 

(ii)  If  the  submitter's  objections 
contain  commercial  or  financial 
information  and  a  requester  asks  for  the 
objections  under  the  FOIA,  the 
notification  procedures  of  this 
subsection  will  apply. 

(6)  Advise  the  submitter  that  it  is  the 
bureau,  rather  than  the  submitter,  that  is 
responsible  for  deciding  whether  the 
information  will  be  released  or 
withheld. 

(7)  If  the  submitter  designated  the 
material  as  confidential  commercial  or 
financial  information  10  or  more  years 
before  the  request,  request  the 
submitter's  views  on  whether  he/she 
still  considers  the  information  to  be 
confidential. 

(c)  Where  a  large  number  of 
submitters  is  involved,  the  bureau  may. 
rather  than  providing  written  notice  to 
each  submitter,  publish  a  notice  in  a 
manner  reasonably  calculated  to  reach 
the  attention  of  the  submitters  (e.g..  in 
newspapers/newsletters,  the  bureau's 
Web  site,  or  the  Federal  Register). 

(d)  Whenever  a  bureau  notifies  a 
submitter  that  he/she  may  be  required  to 
disclose  information  in  response  to  a 
FOIA  request,  it  also  will  notify  you  that 
it  is  giving  the  submitter  an  opportunity 
to  review  and  comment  on  the  material. 

(e)  If  the  submitter  has  any  objection 
to  disclosure  he/she  must  submit  a 
detailed  written  statement  including  the 
following; 

(1)  The  justification  for  withholding 
anv  portion  of  the  information  under 
anv  exemption  of  the  FOIA.  In  the  case 
of  exemption  (4),  there  must  be  a 
specific  and  detailed  discussion  of 

(i)  Whether  the  Government  required 
the  information  in  question  to  be 
submitted,  and  if  so,  how  substantial 


Federal  Register/ Vol  67,  No.  203 /Monday,  October  21,  2002 /Rules  and  Regulations  64539 


competitive  or  other  business  harm 
would  likely  result  from  release;  or 

(ii)  Whether  the  submitter  provided 
the  information  voluntarily  and,  if  so, 
how  the  information  in  question  fits 
into  a  category  of  information  that  the 
submitter  customarily  does  not  release 
to  the  public. 

(2)  A  certification  that  the  information 
is  confidential,  has  not  been  disclosed 
to  the  public  by  the  submitter,  and  is 
essentially  non-public  because  it  is  not 
routinely  available  to  the  public  from 
other  sources. 

(3)  If  not  afready  provided,  a 
telephone  nimiber  (where  the  submitter 
can  be  reached  during  normal  business 
hoiu"s,  an  e-mail  address  and  a  fax 
number  (if  available).  This  information 
is  very  important  to  help  the  bureau  or 
Department  communicate  with  the 
submitter. 

(f)  The  bureau  will  review  and 
consider  all  objections  to  release  that  are 
received  within  the  time  specified  in  the 
notice  to  the  submitter.  However,  it  is 
the  bureau,  rather  than  the  submitter, 
that  is  responsible  for  deciding  whether 
the  information  should  be  released  or 
withheld.  If  a  submitter  fails  to  respond 
to  the  bureau  within  the  time  limits 
specified  in  the  notice,  the  bureau  will 
presume  that  the  submitter  has  no 
objection  to  disclosure  of  the 
information. 

(g)  If  the  bureau  decides  to  release 
records  over  the  submitter's  objections, 
it  will  inform  the  submitter  and  you  in 
writing.  The  notice  to  the  submitter  will 
be  sent  by  certified  mail,  return  receipt 
requested,  to  the  submitter's  last  known 
address  and  will  include  copies  of  the 
records  the  bureau  intends  to  release 
and  the  bureau's  reasons  for  deciding  to 
release  them.  The  notice  also  will 
inform  the  submitter  that  it  intends  to 
release  the  records  10  workdays  after 
receipt  of  the  notice  by  the  submitter. 

(h)  The  bureau  will  not  consult  with 
the  submitter  if: 

(1)  The  bureau  responsible  for  the 
decision  determines  that  the 
information  is  exempt  from  disclosure; 

(2)  The  information  has  been  lawfully 
published  or  otherwise  made  available 
to  the  public,  such  as  in  response  to  an 
earlier  FOIA  request  or  if  the  submitter 
has  made  the  information  public; 

(3)  Disclosure  of  the  information  is 
required  by  statute  (other  than  the 
FOIA)  or  regulation  (other  than  this 
subpart); 

(4)  Disclosure  of  the  information  is 
prohibited  by  statute;  or 

(5)  The  designation  of  confidentiality 
made  by  the  submitter  appears 
obviously  frivolous.  However,  the 
bureau  will  notify  the  submitter  of  any 
final  decision  to  disclose  the 


information  15  workdays  prior  to 
releasing  it. 

(i)  The  bureau  will  inform  the 
submitter  within  10  workdays  of  the 
Department's  receipt  of  a  court 
complaint  if  you  file  a  lawsuit  for  access 
to  any  of  the  withheld  records. 
Similarly,  the  bureau  will  notify  you 
within  10  workdays  of  the  Department's 
receipt  of  a  court  complaint  if  the 
submitter  files  a  lawsuit  to  prohibit  the 
bureau  from  disclosing  the  records. 

(j)  If  the  bureau  determines  that  the 
requested  information  is  protected  from 
release  by  exemption  (4)  of  the  FOIA, 
the  bureau  has  no  discretion  to  release 
the  information  as  doing  so  would 
violate  the  Trade  Secrets  Act,  a  criminal 
provision  found  at  18  U,S.C.  1905. 

§  2.24    Is  a  submitter  required  to  designate 
information  that  is  commercially  or 
financially  sensitive? 

No,  If  in  the  course  of  responding  to 
a  FOIA  request,  a  bureau  cannot  readily 
determine  whether  the  information 
obtained  from  a  person  is  commercially 
or  financially  sensitive  information,  the 
bureau  will  obtain  and  consider  the 
views  of  the  submitter  of  the 
information  and  provide  the  submitter 
an  opportunity  to  object  to  any  decision 
to  disclose  the  information. 

§  2.25    How  will  a  bureau  handle  a  request 
for  Federally-funded  research  data  in  the 
possession  of  a  private  entity? 

When  published  research  findings  are 
produced  under  a  grant  or  other  Federal 
assistance,  and  the  findings  are  used  by 
a  bureau  in  developing  an  agency 
action,  e.g.,  a  policy  or  regulation, 
research  data  related  to  such  findings 
are  considered  agency  records  even  if 
they  are  in  the  possession  of  the 
recipient  of  the  Federal  financial 
assistance  (recipient). 

(a)  If  you  submit  a  FOIA  request  for 
such  research  data,  the  bureau  will 
require  the  recipient  to  provide  the 
information  to  it  within  a  reasonable 
amount  of  time,  so  the  bureau  can 
consider  the  data  for  release  to  the 
public  under  the  FOIA. 

(b)  The  bureau  will  notify  you  that  it 
may  charge  you  for  any  additional  fees 
incurred  as  a  result  of  obtaining  the 
research  data  from  the  recipient.  This 
fee  is  in  addition  to  any  fees  the  bureau 
may  charge  to  process  your  request 
under  the  FOIA. 

(c)  The  bureau  will  forward  a  copy  of 
the  request  to  the  recipient,  who  is 
responsible  for  searching  for  and 
reviewing  the  requested  information  in 
accordance  with  DOI's  FOIA  regulations 
(43  CFR  part  2).  The  recipient  will 
forward  a  copy  of  any  responsive 
records  that  are  located,  along  with  his/ 


her  recommendations  concerning  the 
releasability  of  the  data,  and  the  t(3tal 
cost  incurred  in  searching  for. 
reviewing,  and  providing  the  data  to  the 
appropriate  bureau  FOIA  contact, 
(d)  "The  bureau  will  review  and 
consider  the  recommendations  of  the 
recipient  regarding  the  releasability  of 
the  requested  data.  However,  it  is  the 
bureau,  rather  than  the  recipient,  that  is 
responsible  for  deciding  whether  the 
information  will  be  released  or 
withheld. 

§2.26    Does  the  bureau  provide  multitrack 
processing  of  FOIA  requests? 

(a)  A  bureau  may  use  two  or  more 
processing  tracks  to  distinguish  between 
simple  and  complex  requests  based  on 
the  amount  of  work  and/or  time  needed 
to  process  the  request,  including  the 
number  of  pages  involved. 

(b)  If  a  bureau  uses  multitrack 
processing,  it  will  advise  requesters  in 
its  slower  track(s)  of  the  criteria  of  its 
faster  track(s).  For  example,  a  bureau 
using  multitrack  processing  may 
provide  requesters  in  its  slower  track(s) 
with  an  opportunity  to  limit  the  scope 
of  their  requests  in  order  to  qualify  for 
faster  processing  within  the  specified 
limits  of  the  bureau's  faster  track(s).  A 
bureau  doing  so  will  contact  the 
requester  by  telephoi  "^  or  in  writing, 
whichever  is  more  e     cient  in  each  case. 

§2.27    How  will  a  bureau  handle  a  request 
for  information  that  is  contained  in  a 
Privacy  Act  system  of  records?  (See  DOI's 
Privacy  Act  regulations  (Subpart  G  of  this 
part)  for  additional  information.) 

(a)  When  you  request  information 
pertaining  to  yourself  that  is  contained 
in  a  Privacy  Act  system  of  records 
applicable  to  you  [i.e..  the  information 
contained  in  the  system  of  records  is 
retrieved  by  the  bureau  using  your  name 
or  other  personal  identifier),  the  request 
will  be  processed  under  both  the  FOIA 
and  the  Privacy  Act.  If  you  request 
information  about  yourself,  you  must 
submit  certain  identifying  information, 
usually  an  original  signature  (see  the 
appropriate  Privacy  Act  system  notice 
and.  Subpart  G  of  this  part)  before  the 
bureau  will  process  your  request.  (Note: 
If  you  request  information  about 
yourself  that  is  not  covered  by  the 
Privacy  Act.  e.g..  the  information  may 
be  filed  under  another  subject,  such  as 
an  organization,  activity,  event,  or  an 
investigation  not  retrievable  by  a  name 
or  personal  identifier,  the  request  will 
be  treated  only  as  a  FOIA  request.) 

(b)  The  Privacy  Act  never  prohibits 
disclosure  of  material  that  the  FOIA 
requires  to  be  released.  Both  a  Privacy 
Act  and  a  FOIA  exemption  must  apply 
to  withhold  information  from  you  if  the 
information  you  seek  is  contained  in  a 
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Privacv  Act  system  of  records  applicahlf 
to  you. 

(c)  Sometimes  a  request  for  Privacy 
Act  information  is  submitted  by  a  "third 
party"  (an  individual  other  than  the 
person  who  is  the  subject  of  the  Privacy 
Act  record).  If  you  request  Privacv  Act 
information  about  another  individual. 
the  material  will  not  be  disclosed 
without  prior  written  approval  hv  that 
individual  unless — 

(1)  The  release  is  provided  for  under 
one  of  the  Privacv  Act  conditions  of 
disclosure  (5  U.S'.C.  552a(b]).  one  of 
which  is  that  Privacv  Act  information  is 
releasable  if  it  is  required  to  be  released 
under  the  FOIA,  or 

(2)  In  most  circumstances,  if  the 
individual  is  deceased   See  §  2.8(d)(4). 

(d)  In  handling  a  request  covered  b\ 
paragraph  (a)  of  this  section,  the  fee 
provisions  and  time  limits  under  the 
FOIA  will  applv.  except  that  with  regard 
to  information  that  is  subjet  t  to  thf 
Privacv  Act.  the  bureau  will  charge  only 
for  duplication  and  not  for  search  and 
review  time  (see  Appendi.x  C.  to  this 
part).  There  will  be  no  c  harge  if  the  fee 
for  processing  the  request  is  SJO  or  less. 

Subpart  D — FOIA  Appeals 

§2.28    When  may  I  file  an  appeal? 

(a)  You  may  file  an  appeal  wht-n 

( 1 )  Records  or  parts  of  records  hav  »■ 
been  withheld; 

(2)  The  bureau  informs  vou  that  voii 
have  not  adequately  described  the 
records  you  are  seeking,  or  that  it  does 
not  possess  responsive  records  and  ymi 
have  reasfm  to  believf  it  does  or  vou 
question  the  adequacy  of  the  bureau's 
search  for  responsive  ret;ords. 

(3)  .A  decision  has  not  been  made  >  -i 
your  request  within  the  time  limits 
provided  in  «(  2  12: 

(4)  The  bureau  did  not  address  all 
aspects  of  vour  request  for  records; 

[5]  You  believe  there  is  a  procedural 
deficiency  (e  ,£?  .  fees  are  improperly 
calculated); 

(6)  .•K  fee  waiver  has  been  denied,  or 

(7)  .\  request  for  expedited  processing 
has  been  denietl  or  not  rf'spnndt'd  to  on 
time.  (.Special  procedures  <ipph  to  this 
type  of  appeal  (see  ^§2.14.  2  24(i  ).  and 
2.32(b)).  .^n  appeal  of  this  type'  relates 
only  to  the  request  for  expedited 
processing  and  does  not  constitute  an 
appeal  of  your  underlying  request  for 
records 

(b)  Before  filing  an  appeal.  \f)u  may 
wish  to  communicate  with  the  ( imtai  t 
person  listed  in  the  F(J1A  response  or 
the  bureau's  FOIA  Officer  to  see  if  the 
issue  can  be  resolved  informally 
Informal  resolution  of  your  concerns 
may  be  appropriate  where  the  bureau 
has  not  responded  to  your  request  or 


where  you  believe  the  search  conducted 
was  not  adequate.  In  this  latter  instance, 
vou  may  be  able  to  provide  additional 
information  that  may  assist  the  bureau 
in  locating  records.  However,  if  you 
wish  to  file  an  appeal,  it  must  be 
received  by  the  FOIA  Appeals  Officer 
within  the  time  limits  in  t?  2.29. 

§  2.29    How  long  do  I  have  to  file  an 
appeal? 

(a)  Appeals  covered  by  §§  2.28(a)(1). 
(2).  and  (4)  thru  (6).  Your  appeal  must 
be  received  bv  the  FOIA  Appeals  Officer 
no  lattT  than  30  workdays  after  the  date 
of  the  final  response  or  30  workdays 
after  receipt  of  any  records  that  are 
provided  to  vf)u. 

(b)  Appeals  covered  by  §  2.28(a)(3). 
You  may  file  an  appeal  any  time  after 
the  time  limit  for  responding  to  your 
request  has  passed. 

(c)  Appeals  covered  by  (5  2.28(a)(7). 
You  should  file  an  appeal  as  soon  as 
possible. 

§2.30     How  do  I  file  an  appeal? 

(a)  '^■(ui  must  submit  your  appeal  in 
writing.  /  r  .  bv  mail,  fax  or  e-mail,  to 
the  FOIA  Appeals  Officer.  U.S. 
Department  of  the  Interior  (see 
Appendi.x  .A  for  the  address).  Your 
appeal  must  include  the  information 
specified  in  paragraph  (b)  of  this 

sec  tion.  Failure  to  send  your  appeal 
directly  to  the  FOIA  Appeals  Officer 
may  result  in  a  delay  in  processing. 

(b)  Your  appeal  must  contain  copies 
iif  all  correspondence  between  you  and 
the  bureau,  including  your  request  and 
the  bureau's  response  (if  there  is  one). 
nOI  will  not  begin  processing  your 
.ippf'al  ami  the  time  limits  for 
responding  to  your  appeal  will  not 
begin  to  run  until  these  documents  are 
received 

(c)  You  also  should  include  in  as 
much  detail  as  possible  any  reason(s) 
why  vou  believe  the  bureau's  response 
was  in  error. 

(d)  Include  your  name  and  daytime 
telephone  number  (or  the  name  and 
telephone  number  of  an  appropriate 

I Dntact).  e-mail  address  and  fax  number 
(if  available),  in  case  DO\  needs 
additional  information  or  clarification  of 
vour  appeal. 

(e)  If  you  file  an  appeal  concerning  a 
fee  waiver  denial  or  a  denial  of 
expedited  processing,  you  should,  in 
addition  to  complying  with  paragraph 
(b)  of  this  section,  demonstrate  fully 
how  the  criteria  in  ^2  19(b)  (see 
.Appendix  D)  or  *?  2.14(a)  are  met.  You 
also  should  state  in  as  much  detail  as 
possible  whv  vou  believe  the  initial 
decision  was  incorrect. 

(f)  .Ml  communications  concerning 
vour  appeal  should  be  clearly  marked 


with  the  words:  "FREEDOM  OF 
INFORMATION  APPEAL." 

§  2.31     How  will  DOI  respond  to  my  appeal? 

(a)  Appeals  will  be  decided  by  the 
FOIA  Appeals  Officer.  When  necessary, 
the  FOIA  Appeals  Officer  will  consult 
other  appropriate  offices,  including  the 
Office  of  the  Solicitor  (in  the  case  of  all 
denials  of  information  and  fee  waivers, 
and  other  technical  issues  as  necessary) 

(b)  The  final  decision  on  an  appeal 
will  be  in  writing  and  will  state  the 
basis  for  DOI's  decision  as  follows: 

(1)  Decision  to  release  or  withhold 
records. 

(i)  If  the  FOIA  Appeals  Officer 
decides  to  release  the  withheld  records 
or  portions  thereof,  he/she  will  make 
the  records  available  or  instruct  the 
appropriate  bureau  to  make  them 
available  as  soon  as  possible. 

(ii)  If  the  FOIA  Appeals  Officer 
decides  to  uphold  in  whole  or  part  the 
denial  of  a  request  for  records,  he/she 
will  advise  you  of  your  right  to  obtain 
judicial  review. 

(2)  Non-possession  of  records.  If  the 
FOIA  Appeals  Officer  (iecides  that  the 
requested  records  exist,  the  bureau  that 
has  the  records  will  issue  a  response  to 
you  promptly  and  the  FOIA  Appeals 
Officer  will  close  the  file  on  your 
appeal.  If  the  FOIA  Appeals  Officer 
decides  that  the  requested  records 
cannot  be  located  or  do  not  exist,  he/she 
will  advise  you  of  your  right  to  treat  the 
decision  as  a  denial  and  seek  judicial 
review. 

(3)  Non-response  to  a  FOIA  request.  If 
a  bureau  has  not  issued  an  appropriate 
response  to  your  FOIA  request  within 
the  20-workday  statutory  time  limit,  the 
FOIA  Appeals  Officer  will  direct  the 
bureau  to  issue  a  response  directly  to 
you  as  soon  as  possible.  If  the  bureau 
responds  to  your  request  within  20- 
workdays  after  receipt  of  the  appeal,  the 
FOIA  Appeals  Officer  will  close  the  file 
on  your  appeal.  Otherwise,  the  FOIA 
Appeals  Officer  will  advise  you  that  you 
may  treat  the  lack  of  a  response  by  the 
bureau  as  a  denial  of  your  appeal  and 
seek  judicial  review. 

(4)  Incomplete  response  to  a  FOIA 
request.  If  a  bureau  has  not  issued  a 
complete  response  to  your  FOIA 
request,  the  FOIA  Appeals  Officer  will 
direct  the  bureau  to  issue  a  complete 
response  directly  to  you  as  soon  as 
possible,  and  provide  you  with  the 
name  and  telephone  number  of  a 
contact  person.  The  FOIA  Appeals 
Officer  will  close  your  FOIA  appeal  and 
advise  you  that  you  may  treat  the 
incomplete  response  by  the  bureau  as  a 
denial  of  your  appeal  and  seek  judicial 
review. 
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(5)  Procedural  deficiencies.  If  the 
FOIA  Appeals  Officer  decides  that  the 
bureau  was  in  error,  he/she  will  instruct 
the  bureau  to  correct  the  error  and 
advise  you  accordingly.  If  the  FOIA 
Appeals  Officer  decides  that  the  bureau 
acted  properly,  he/she  will  deny  your 
appeal  and  advise  you  of  your  right  to 
seek  judicial  review. 

(6)  Fee  waiver  denials.  If  the  decision 
is  to  grant  your  request  for  a  fee  waiver, 
the  FOIA  Appeals  Officer  will  advise 
the  appropriate  biu-eau  of  the 
Department's  decision  and  instruct  the 
bureau  to  proceed  with  processing  the 
request  or  to  refund  any  monies  you 
have  paid.  If  the  decision  is  to  deny  the 
fee  waiver  request,  the  Department  will 
advise  you  of  your  right  to  seek  judicial 
review.  You  also  should  contact  the 
bureau  office  to  make  further 
arrangements  to  process  your  request  if 
you  still  wish  to  obtain  the  records. 

(7)  Denial  of  expedited  processing.  If 
the  FOIA  Appeals  Officer  decides  to 
grant  expedited  processing,  he/she  will 
direct  the  bureau  to  process  your 
request  as  soon  as  practicable.  If  your 
request  for  expedited  processing  is 
denied  on  appeal,  the  FOIA  Appeals 
Officer  will  advise  you  of  your  right  to 
seek  judicial  review  of  the  denial  of 
expedited  processing. 

§  2.32    How  long  does  DOI  have  to  respond 
to  my  appeal? 

(a)  The  statutory  time  limit  for 
responding  to  an  appeal  is  20  workdays 
after  receipt  of  an  appeal  meeting  the 
requirements  of  §  2.30. 


(b)  If  you  request  expedited 
processing  of  your  appeal,  you  must 
demonstrate  to  the  Department's 
satisfaction  that  the  appeal  meets  one  of 
the  criteria  under  §  2.14(a).  The  FOIA 
Appeals  Officer  will  advise  you  whether 
the  Department  will  grant  expedited 
processing  within  10  calendar  days  of 
its  receipt  of  your  appeal.  If  the  FOIA 
Appeals  Officer  decides  to  grant 
expedited  processing,  he/she  will  give 
yoiu  appeal  priority  and  process  it 
ahead  of  other  pending  appeals. 

(c)  If  you  have  not  received  a  decision 
on  your  appeal  within  20  workdays,  you 
have  the  right  to  seek  review  in  a 
District  Court  of  the  United  States  (see 

5  U.S.C.  552(a)(4)  and  (6)).  In  the  event 
that  the  Department  is  unable  to  reach 
a  decision  within  the  given  time  limits, 
the  FOIA  Appeals  Officer  will  notify 
you  of  the  reason  for  the  delay  and  the 
right  to  seek  judicial  review. 

§  2.33    How  will  the  Department  notify  you 
and  the  submitter  of  commercial  or 
financial  information  when  it  makes  an 
appeal  decision  concerning  such 
information? 

(a)  Notice  of  appeal  decision.  If  the 
Department  decides  on  appeal  to  release 
records  over  the  objections  of  a 
submitter  who  has  advised  DOI  that  the 
information  is  protected  from  release  by 
exemption  (4),  the  Department  will 
advise  you  and  the  submitter  that  it 
intends  to  release  the  records  10 
workdays  after  the  notice  to  the 
submitter  regeirding  the  appeal  decision. 

(b)  Notice  of  litigation. 


(1)  The  Department  will  notif\'  the 
submitter  within  10  workdays  of  receipt 
of  the  court  complaint  if  you  file  a 
lawsuit  seeking  access  to  any  records 
foimd  on  appeal  to  be  protected  from 
release  by  exemption  (4). 

(2)  The  Department  will  notify  you 
within  10  workdays  of  receipt  of  the 
court  complaint  if  the  submitter  files  a 
lawsuit  requesting  the  court  to  prohibit 
the  Department  from  releasing 
information  it  alleges  qualifies  for 
protection  under  exemption  (4). 

Subpart  E — FOIA  Annual  Report 

§ 2.34    Where  can  I  get  a  copy  of  DOI's 
FOIA  annual  report? 

Under  5  U.S.C.  552(e),  DOI  is  required 
to  prepare  an  annual  report  regarding  its 
FOIA  activities.  The  report  includes 
information  about  FOIA  requests, 
appeals,  and  litigation  against  the 
Department.  Copies  of  DOI's  annual 
FOIA  report  may  be  obtained  from  the 
Departmental  FOIA  Officer  or  by 
contacting  DOI's  Library  which  is 
located  at  the  C  Street  entrance  of  the 
Main  Interior  Building  (MIB).  1849  C 
Street,  NW.,  Washington.  DC  20240  (see 
Appendix  A  to  this  part).  You  may 
access  the  annual  reports  electronically 
by  visiting  DOI's  FOIA  home  page  (see 
Appendix  B  to  this  part  for  the  Internet 
address). 

4.  Appendices  A  and  B  to  part  2  are 
revised  and  Appendices  C  through  F  to 
part  2  are  aldded  *    read  as  follows: 

BILLING  CODE  431 0-P 
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Appendix  A  To  Part  2— Department  of  the  Interior  FOIAyPublic  Affairs  Contacts  and  Reading  Rooms 

DEPARTMENTAL 


Departmenul  FOIA  Officer 
MS-53I2-MIB 
1849CSt.,NW 
Washington,  DC  20240 
Telephone  No       (202)208-5342 
Fax  No  (202)  208-6867 


Departmental  FOIA  Appeals  Ofncer 
MS-53I2-MIB 
1849CSt.  NW. 
Washington,  DC  20240 
Telephone  No       (202)  208-5339 
Fax  No  (202)208-6677 


Public  Affairs  Office 

Office  of  Communications 

MS-6013,M1B 

1 849  C  St  ,  NW 

Washington.  DC  20240 

TelerhoneNo       (:o:):08-iPt 

Fax  No  (202)  208-3231 


Departmentol  Privacy  Act  Officer 
MS-5312-MIB 
1849CSt.,NW. 
Washington,  DC  20240 
Telephone  No.      (202)  2 1 9-0868 
Fax  No.  (202)501-2360 


Reading  Room  -  DOI's  Library 
NOB  ©  Street  Entrance) 
l849CSt,  NW 
Wishington,  DC  20240 
Tetephone  No.      (202)  208-58 1 5 
Fax  No.  (202)  208-6773 


OFFICE  OF  THE  SECRETARY 


FOIA  Officer 

MS-14I3.MIB 

1849CSt.,NW 

Washington,  DC  20240 

Telephone  No       (202)  208-6045 

Fax  No  (202)  208-5048 


Public  Affairs  Office 
Office  of  Communications 
MS-6013,M1B 
l849CSt..NW 
Washington,  DC  20240 
Telephone  No      (202)  208-3 1 7 1 
Fax  No  (202)208-3231 


Reading  Room  -  DOI's  Librar> 
MIB  C  Sn-eei  Entrance) 
IK49C  St,  NW 
Washington,  DC  20240 
relephoneNo       (202)208-5815 
Fax  No  (202)208-6773 


Office  of  Trust  Records 
6301  Indian  School  Road  NE 
Suite  300 

Albuquerque.  NM  871 10 
Telephone  No.       (505)  8 1 6- 1 600 
Fax  No.  (505)816-1612 


OFFICE  OF  AIRCRAFT  SERVICES 


FOIA  Officer 
PO  Box  1 5428 
Boise,  ID  837 15-5428 
Telephone  No       (208)  38''-5-'52 
Fax  No  (208i38''-583n 


Public  Affairs  Office 
Office  of  Communications 
V1S-6013,  MIB 
I  849  est  ,  NW 
Washington,  DC  20240 
Telephone  No       (202)208-3171 
Fax  No  (202)208-3231 


Reading  Room 

National  Interagency  Fire  Center 

2350  W  Robinson  Rd. 

Boise,  ID  83705 

Telephone  No       (208)  387-5750 

Fax  No.  (208)387-5830 


OFFICE  OF  HEARINGS  AND  APPEALS  (OH A) 
HEADQUARTERS 


POIA  Officer 
MS-OC'^<xi 

81V)  Nonh  Quincv  St 
Arlington,  VA  22203 
Telephone  No     ("03)235-3800 
Fix  No  ("03)235-9014 


Public  Affairs  Office 
Office  of  Communications 
MS-6()I3,  MIB 
1849  est  ,  NW. 
Washington,  DC  20240 
Telephone  No    (202)208-3171 
Fax  No  (202)208-3231 


Reading  Room 
Office  of  the  Director 
Room  1103.  BT  #3 
4015  Wilson  Blvd 
Arlington,  VA  22203 
Telephone  No.    (703)235-3800 
Fax  No  (703)235-9014 
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OHA  REGIONAL/FIELD  OFFICES 


Oklahoma  State  Office 
2 1 5  Dean  McGee  Ave.,  Rm  820 
Oklahoma  City,  OK  73 102 
Telephone  No.    (405)  23 1  -48% 
Fax  No.             (405)231-5568 

Minnesota  State  Office 
The  Court  Intemational  Bldg. 
2550  University  Ave.,  Suite  41 6N 
St.  Paul,  MN  551 14 
Telephone  No.    (612)725-3920 
Fax  No.             (612)727-2780 

Utah  State  Office 

Elks  Bldg. 

1 39  East  South  Temple,  Suite  600 

Salt  Lake  City,  UT  841 11 

Telephone  No.    (801 )  524-5344 

Fax  No.             (801)524-5539 

California  State  Office 
801  I  St.,  Rm  406 
Sacramento,  CA  95814 
Telephone  No.    (916)978-4326 
Fax  No.              (916)568-7422 

New  Mexico  State  Office 
1700  Louisiana,  NE,  Ste  220 
Albuquerque,  NM  87110 
Telephone  No.    (505)  262-6265 
Fax  No.              (505)  262-6267 

OFFICE  OF  THE  INSPECTOR  GENERAL 


FOIA  Officer 

Public  Affairs  Office 

Reading  Room 

MS-5341,MIB 

MS-5060,  MIB 

Room  5060,  MIB 

1849CSt.,NW. 

l849CSt.,NW. 

1849CSt.,NW. 

Washington,  DC  20240 

Washington,  DC  20240 

Washington,  DC  20240 

Telephone  No.      (202)  208-4356 

Telephone  No.      (202)  208-4599 

Telephone  No.      (202)  208-4599 

Fax  No.                (202)219-1944 

Fax  No.                (202)219-1944 

Fax  No.                 (202)219-1944 

OFFICE  OF  THE  SOLICITOR  (SOL) 
HEADQUARTERS 


FOIA  Officer 

Public  Affairs  Office 

Reading  Room 

MS-7456,  MIB 

Office  of  Communications 

Room  7069,  MIB 

1849CSt.,NW. 

MS-6013,  MIB 

!849CSt.,NW 

Washington,  DC  20240 

1849CSt.,NW. 

Washington  DC  20240 

Telephone  No.         (202)  208-296 1 

Washington,  DC  20240 

Telephone  No.    (202)  208-5763 

Fax  No.                   (202)  208-5206 

Telephone  No.        (202)208-3171 
Fax  No.                   (202)208-3231 

Fax  No.             (202)  208-5206 
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Alaska  Region 

Northeast  Region 

Pittsburgh  Field  Office 

Office  of  the  Regional  Solicitor 

Office  of  the  Regional  Solicitor 

Office  of  the  Field  Solicitor 

4230  Univereity  Dr  ,  Suite  300 

1  Gateway  Center,  Suite  6 1 2 

3  Parkway  Center,  Suite  385 

Anchorage,  AK  99508-1626 

Newton  Comer,  MA  02458-2802 

Pittsburgh,  PA  15220 

Telephone  No         (907)271-4131 

Telephone  No          (617)527-3400 

Telephone  No.         (412)937-4000 

Fax  No                      (907)271-4143 

Fax  No                     (617)527-6848 

Fax  No.                   (412)937-4003 

Twin  Cities  Field  Office 

Pacific  Northwest  Region 

Billings  Field  Office 

Office  of  the  Field  Solicitor 

Office  of  the  Regional  Solicitor 

Office  of  the  Field  Solicitor 

Bishop  Whipple  Federal  Building 

500  NE  Multnomah  St ,  Suite  607 

316  North  26*  St.,  Rm  3004 

1  Federal  Dr  ,  Rm  686 

Portland,  OR  97232 

Billings,  MT  59101 

Fort  Spelling,  MN  55111 

Telephone  No         (503)231-2126 

Telephone  No.         (406)  247-7583 

Telephone  No          (612)713-7100 

Fax  No                     (503)231-2166 

Fax  No.                   (406)  247-7587 

Fax  No                     (612)713-7121 

Boise  Field  Office 

Pacific  Southwest  Region 

Palm  Spnngs  Field  Office 

Office  of  the  Field  Solicitor 

Office  of  the  Regional  Solicitor 

Office  of  the  Field  Solicitor 

Federal  Building,  L  S  Courthouse 

2800  Conage  Way ,  Rm  E- 1 7 1 2 

901  E  Tahquitz  Canyon  Way 

550  West  Fort  St  .  Rm  365 

Sacramento,  CA  95825-1890 

Suite  C-101 

Boise,  ID  83724 

Telephone  No         (916)  978-5670 

Palm  Spnngs,  CA  92262 

Telephone  No          (208)  3M- 1911 

Fax  No.                    (916)978-5694 

Telephone  No         (760)416-8619 

Fax  No                     (208)334-1378 

Fax  No.                   (760)416-8719 

Phoenix  Field  Office 

Salt  Lake  City  Field  Office 

San  Francisco  Field  Office 

Office  of  the  Field  Solicitor 

Office  of  the  Field  Solicitor 

Office  of  the  Field  Solicitor 

Sandra  Day  O'Connor 

6201  Federal  Bldg 

1 1 1 1  Jackson  Street,  Suite  735 

L  S  Courthouse,  Suite  404 

125  S  State  St 

Oakland,  CA  94607 

401  West  Washington  Street.  SPC  44 

Salt  Lake  City,  UT  84 138 

Telephone  No.         (510)817-1460 

Phoenix,  A2  85003-2151 

Telephone  No         (801)524-5677 

Fax  No.                   (510)419-0143 

Telephone  No          (602)364-7880 

Fax  No                     (801)524-4506 

Fax  No                     (602)364-7885 

Southeast  Region 

Knoxville  Field  Office 

Southwest  Region  Office 

Office  of  the  Regional  Solicitor 

Office  of  the  Field  Solicitor 

Office  of  the  Regional  Solicitor 

75  Spnng  St ,  SW  ,  Suite  3t>4 

530Gay  St  .  Rm  308 

2400  Louisiana  Blvd.,  NE 

Atlanta,  GA  30303 

KnoxvillcTN  37902 

Bldg.  1,  Suite  200 

Telephone  No          (404)331-3441 

Telephone  No         (865)545-4294 

Albuquerque,  NM  871 10-4316 

Fax  No                     (404)  730-2682 

Fax  No                    (865)545-5314 

Telephone  No.         (505)  346-2700 
Fax  No.                   (505)346-2711 

Santa  Fe  Field  Office 

Tulsa  Field  Office 

Rocky  Mountain  Region 

Office  of  the  Field  Solicitor 

Office  of  the  Field  Solicitor 

Office  of  the  Regional  Solicitor 

Paisano  Building 

7906  E  33rd  Street,  Suite  100 

755  Parfet  St ,  Suite  151 

2968  Rodeo  Park  Drive  West 

Tulsa,  OK  74145 

Lakewood,  CO  80215 

Room  2070 

Telephone  No          (918)669-7730 

Telephone  No         (303)231-5353 

Santa  Fe,  NM  8-^505 

Fax  No.                   {918)669-7736 

Fax  No.                   (303)231-5363 

Telephone  No          (505)  988-62(K1 

Fax  No                      (505)988-62r 

FISH  &  WILDLIFE  SERVICE  (FWS) 
HEADQUARTERS 


FOIA  Officer 

Public  Affairs  Office 

Reading  Room 

Arlington  Square,  Room  222 

MS-3447.  MI3 

Arlington  Square,  Room  224 

4401  North  Fairfa.x  Dr 

1849  est,  NW 

4401  North  Fairfax  Dr. 

Arlington,  VA  22203 

Washington,  DC  20240 

Arlington,  VA  22203 

Telephone  No     (703)358-2504 

Telephone  No     (202)  208-5634 

Telephone  No.    (703)358-1730 

Fa.x  No                (703)358-2269 

Fa.x  No               (202)  208-5850 

Fax  No.               (703)358-2269 
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Region  1  (CA,  HI,  ID,  NV,  OR,  WA) 

Region2(AZ,  NM,OK,TX) 

Region  3  (lA.lL.  IN,  MN.  MO.  Ml, 

Eastside  Federal  Complex 

P.O.Box  1306 

OH.Wl) 

911  Northeast  11*  Ave. 

500  Gold  Ave  ,  SW 

BHW  Federal  Building 

Portland,  OR  97232-4181 

Albuquerque,  NM  87103 

1  Federal  Dr. 

Telephone  No.    (503)231-6188 

Telephone  No.    (505)  248-6925 

Fort  Snelling,.MN  55  111 -4056 

Fax  No.             (503)231-6259 

Fax  No.               (505)  248-6459 

Telephone  No.    (612)713-5269 
Fax  No.               (612)713-5280 

Region  4  (AZ,  PL,  GA,  KY,  LA,  MS, 

Region  5  (CT,  DC,  DE,  ME,  MD,  MA, 

Region  6  (CO,  KS,  MT,  ND,  NE,  SD, 

NC,  SC,  TN,  VI,  PR) 

NH,  NJ,  NY,  PA,  Rl,  VA,  VT,  WV) 

UT,WY) 

1 875  Century  Blvd. 

300  West  Gate  Center  Dr. 

Asst.  Regional  Director 

Atlanta,  GA  30345 

Hadley,  MA  01035 

P.O.  Box  25486 

Telephone  No.    (404)  679-4096 

Telephone  No.    (413)253-8313 

Denver  Federal  Center                 • 

Fax  No.              (404)  679-4093 

Fax  No.               (413)253-8461 

Denver,  CO  80225 

Telephone  No.    (303)236-8116 

Fax  No.               (303)236-6958 

Region  7  Alaska  State  Office 

» 

1011  East  Tudor  Rd. 
Anchorage,  AK  99503 
Telephone  No.    (907)  786-3455 
Fax  No.               (907)  786-3847 

FOIA  Ofilcer 

Administrative  Program  Center 
Org  Code  2605 
1849CSt.,NW. 
Washington,  DC  20240 
Telephone  No.  (202)354-1925 
Fax  No.  (202)371-6741 


NATIONAL  PARK  SERVICE  (NPS) 
HEADQUARTERS 


Public  Affairs  Office 
P.O.  Box  37127 
Washington,  DC  20013-7127 
Telephone  No.    (202)  208-6843 
Fax  No.  (202)219-0910 


Reading  Room 

Administrative  Program  Center 
1201  EyeSt.,NW. 
12*  Floor 

Washington,  EX:  20005 
Telephone  No.    (202)  3 54- 1 925 
Fax  No.  (202)371-6741 


NPS  REGIONAL/FIELD  OFFICES 


Alaska  Region 
2525  Gambell  St. 
Anchorage,  AK  99503-2892 
Telephone  No.    (907)  257-2548 
Fax  No.              (907)  257-2533 

National  Capital  Region 
1 100  Ohio  Dr.,  SW. 
Washington,  DC  20242 
Telephone  No.    (202)619-7177 
Fax  No.               (202)619-7062 

Pacific  West  Region 
1 1 1 1  Jackson  St.,  Suite  700 
Oakland,  CA  94607 
Telephone  No.    (510)817-1320 
Fax  No.               (510)817-1325 

Intermountain  Region 

PC.  Box  25287 

Denver,  CO  80225 

Telephone  No.    (303)  969-2062 

Fax  No.              (303)  969-2002 

Midwest  Region 

1709  Jackson  St. 

Omaha,  NE  68102 

Telephone  No.    (402)  22 1  -3448 

Fax  No.               (402)341-2039 

Northeast  Region 
US  Customs  House,  3"*  Floor 
200  Chesmut  St. 
Philadelphia,  PA  19106 
Telephone  No.    (215)597-7384 
Fax  No.               (215)597-0065 

Southeast  Region 

100  Alabama  St.,  SW 

1924  Building 

Atlanta,  GA  30303 

Telephone  No.    (404)  562-3 1 82 

Fax  No.              (404)  562-3263 

Denver  Service  Center 
12795  West  Alameda  Pkwy. 
Denver,  CO  80225-0187 
Telephone  No.    (303)969-2131 
Fax  No.               (303)  987-6658 

Harpers  Ferry  Center 

P  O.  Box  50 

Harpers  Ferry,  WV  25425 

Telephone  No.    (304)  535-6276 

Fax  No.               (304)  535-2929 

64546  Federal  Register' Vol    67.  No.  203  /  Monday,  October  21,  2002 /Rules  and  Regulations 


BUREAU  OF  LAND  MANAGEMENT  (BLM) 
HEADQUARTERS 


FOIA  Officer 

Public  Affairs  Office 

Reading  Room 

MS- WO- 5  60 

MS-WO-610 

1620LSr..NW.- Room  750 

1620  L  St.NW  ,  Room  725 

1620  L  St..  NW,  Room  406 

Washington,  DC  20240 

Washington,  DC  20240 

Washington,  DC  20240 

Telephone  No.    (202)  452-5 1 93 

Telephone  No          (202)452-5086 

Telephone  No      (202)452-5125 

Fax  No.              (202)  452-0395 

Fax  No                     (202)452-5002 

Fax  No                (202)452-5124 

BLM  REGIONAL/FIELD  OFFICES 


Alaska  State  OfFicc 

Arizona  State  Office 

Califomia  State  Office 

222  West  7*  Ave.,  #  13 

222  North  Central  Ave 

Federal  Building 

Anchorage,  AK  99513-5076 

Phoenix,  AZ  85004-2203 

2800  Cottage  Way 

Telephone  No.         (907)271-5054 

Telephone  No         (602)  4 1 7-9364 

Sacramento,  CA  95825-0451 

Fax  No                     (907)271-3624 

Fax  No                    (602)417-9556 

Telephone  No.        (91 6)  978-4409 
Fax  No.                   (916)978-4416 

Colorado  State  Office 

Eastern  States  Office 

Idaho  State  Office 

2850  Youngficid  St. 

7450  Boston  Blvd. 

1387  South  Vinnell  Way 

Lakewood,  CO  802 15-7076 

Spnngfield,VA  22153 

Boise.  ID  83709-1657 

Telephone  No         (303)  239-3600 

Telephone  No.         (703)  440-1634 

Telephone  No.        (208)  373-3947 

Fax  No                   (303)  239-3933 

Fax  No                     (703)440-1687 

Fax  No.                   (208)  373-3904 

Montana  State  Office 

Nevada  State  Office 

New  Mexico  State  Office 

P.O  Box  36800 

1 340  Financial  Blvd. 

1474  Rodeo  Rd. 

Billings,  MT  59107-6800 

PO  Box  1200 

PO.  Box  271 15 

Telephone  No         (406)  8%-5069 

Reno,  NV  89520 

Santa  Fe.NM  87502-01 15 

Fax  No.                   (406)  8%-5298 

Telephone  No          (775)861-6632 

Telephone  No.         (505)  438-7636 

Fax  No                     (775)861-6411 

Fax  No.                   (505)438-7435 

Oregon  State  Office 

Utah  State  Office 

Wyoming  State  Office 

P  0  Box  2965 

Box  45155 

5353  Yellowstone  Rd. 

Portland,  OR  97208 

Salt  Lake  City,  UT  84145-0155 

Cheyenne,  WY  82009 

Telephone  No          (503)952-6276 

Telephone  No          (801)539-4161 

Telephone  No.         (307)  775-6066 

Fax  No.                    (503)952-6308 

Fax  No.                    (801)539-4183 

Fax  No.                   (307)  775-6082 

National  Interagency  Fire  Center 

Denver  Area  Service  Center 

National  Training  Center 

3833  South  Development  Ave 

Denver  Federal  Center 

9828  N.  31"  Ave. 

Boise,  ID  83705-5354 

Building  50,  HR-250 

Phoenix,  AZ  85051 

Telephone  No         (208)  387-5360 

Denver,  CO  80225-0047 

Telephone  No.         (602)  906-5572 

Fax  No                   (208)387-5359 

Telephone  No         (303)  236-6362 
Fax  No                     (303)236-0711 

Fax  No.                   (602)906-5619 

Federal  Register/ Vol.  67,  No.  203 /Monday,  October  21,  2002 /Rules  and  Regulations  64547 

BLM  READING  ROOMS 


Information  Access  Center 
222  West  7th  Ave.  #13 
Anchorage,  AK  995 13 
Telephone  No.     (907)  27 1  -5960 
Fax  No.               (907)271-3624 

Information  Access  Center 
222  North  Central  Ave. 
Phoenix,  AZ  85004-2203 
Telephone  No.    (602)  4 1 7-9200 
Fax  No.             (602)417-9556 

Information  Access  Center 
2800  Cottage  Way 
Sacramento,  CA  95825-045 1 
Telephone  No.    (916)978-4401 
Fax  No.              (916)978-4416 

Infonmation  Access  Center 
2850  Youngfield  St. 
Lakewood,  CO  80215 
Telephone  No.    (303)  239-3600 
Fax  No.             (303)  239-3933 

Information  Access  Center 
7450  Boston  Blvd. 
Springfield,  VA  22153 
Telephone  No.    (703)  440- 1 600 
Fax  No.              (703)440-1609 

Information  Access  Center 
1387S.  Vinnell  Way 
Boise,  ID  83709-1657 
Telephone  No.    (208)373-3889 
Fax  No.             (208)373-3899 

Information  Access  Center 
P.O.  Box  36800 
Billings,  MT  59107-6800 
Telephone  No.    (406)  896-5069 
Fax  No.             (406)  896-5298 

Information  Access  Center 

P.O.Box  12000 

1340  Financial  Blvd. 

Reno,  NV  89520 

Telephone  No.    (702)  86 1  -6500 

Fax  No.             (702)861-6606 

Information  Access  Center 
1474  Rodeo  Rd. 
Santa  Fe,  NM  87505 
Telephone  No.     (505)  438-7400 
Fax  No.                (505)438-7435 

Information  Access  Center 
P.O.  Box  2965 
1515  SW  Fifth  Ave 
Portland,  OR  97208 
Telephone  No.    (503)952-6001 
Fax  No.             (503)  952-6422 

Information  Access  Center 

324  South  State  St. 

Fourth  Floor 

Salt  Lake  City,  UT  84145 

Telephone  No.    (801)539-4001 

Fax  No.             (801)539-4230 

Information  Access  Center 
5353  Yellowstone  Road 
Cheyenne,  WY  82009 
Telephone  No.    (307)  775-6256 
Fax  No.  (307)775-6129 

MINERALS  MANAGEMENT  SERVICE  (MMS) 
HEADQUARTERS 


FOIA  Officer 

Public  Affairs  Office 

381  Elden  St.  MS-2200 

Office  of  Conununications 

Hemdon,VA  20170-4817 

1849CSt.,NWMS-0200 

Telephone  No.    (703)  787- 1 1 32 

Washington,  DC  20240 

Fax  No.              (703)787-1207 

Telephone  No.    (202)  208-3985 

Fax  No.             (202)  208-3968 

MMS  REGIONAL/FIELD  OFFICES 


Minerals  Revenue  Management 
P.O.  Box  25165,  MS-320B2 
Denver,  CO  80225-0165 
Telephone  No.    (303)  23 1  -33 1 6 
Fax  No.              (303)231-3781 

Offshore  Minerals  Management 
381  Elden  St.  MS-4063 
Hemdon,V A  20170-4817 
Telephone  No.    (703)  787- 1 689 
Fax  No.             (703)787-1922 

Gulf  Of  Mexico 

1201  Elmwood  Park  Blvd.,  MS-5030 
New  Orleans,  LA  70123-2394 
Telephone  No.    (504)  736-25 1 3 
Fax  No.              (504)  736-2977 

Alaska 

949  East  36*  Ave.,  Rm  300,  MS-800 
Anchorage,  AK  99508-4302 
Telephone  No.    (907)  27 1  -662 1 
Fax  No.             (907)271-6805 

Pacific 

770  Paseo  Camanllo,  MS-7001 
Camanllo.CA  93010-6064 
Telephone  No.    (805)389-7621 
Fax  No.             (805)  389-7689 

Southern  Administrative  Service  Center 
1201  Elmwood  Park  Blvd.,  MS-2620 
New  Orleans,  LA  70123-2394 
Telephone  No,    (504)  736-2878 
Fax  No.              (504)  736-2478 

Western  Administrative  Service  Center 
P.O.  Box  25165,  MS-2700 
Denver,  CO  80225-0165 
Telephone  No.    (303)275-7305 
Fax  No.             (303)  275-7347 

Reading  Room 
Public  Information  Office 
1201  Elmwood  Park  Blvd 
New  Orleans,  LA  70123-2394 
Telephone  No.    (800)  200-GULF 
Fax  No.             (504)  736-2602 
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OFFICE  OF  SURFACE  MINING  (OSM) 
HEADQUARTERS 


FOIA  Officer 

Public  Affairs  Office 

Reading  Room 

MS-326,  SIB 

MS-262,  SIB 

Contact;  OSM  FOIA  Officer 

1951  Constitution  Ave  ,  NW 

1951  Constitution  Ave..  ,  NW. 

Room  263,  SIB 

Washington,  DC  20240 

Washington.  DC  20240 

1951  Constitution  Ave.,  NW 

Telephone  No     (202)208-2961 

Telephone  No     (202)  208-2534 

Washington,  DC  20240 

Fa.x  No               (202)219-3100 

Fa,xNo               (202)501-0549 

Telephone  No.    (202)208-2961 
Fax  No.              (202)501-4734 

OSM  REGIONAL/FIELD  OFFICES 
Appalachian  Region 


FOI.A  Coordinator 

V  irginia  State  Office 

West  Virginia  State  Office 

3  Parkwav  Center 

Big  Stone  Gap  Field  Office 

Charleston  Field  Office 

Pittsburgh,  PA  15220 

1941  Neeley  Rd  ,  Suite  201 

1027  Virginia  St..  East 

Telephone  No     (412)93^-2146 

Compartment  1  16 

Charleston,  WV  25301 

Fax  No               (412)937-2177 

Big  Stone  Gap,  VA  24219 

Telephone  No.    (304)347-7162 

Telephone  No.    (540)523-0000 

•Fax  No.              (304)347-7170 

Fax  No               (540)523-5053 

Ohio,  Maryland,  Michigan  State  OtTice 

Massachusetts,  Pennsylvania,  Rhode 

Georgia,  North  Carolina,  Tennessee 

4480  Refugee  Rd  ,  Suite  201 

Island  State  Office 

State  Office 

Columbus,  OH  43232 

415  Market  St ,  Suite  3C 

Knoxville  Field  Office 

Telephone  No     (614)866-0578 

Hamsburg.  PA  17101 

530  Gay  St.,  Suite  500 

Fa-x  No                (614)469-2506 

Telephone  No     (717)782-4036 

Knoxville,  TN  37902 

Fax  No                (717)782-3771 

Telephone  No.    (423)545-4103 
Fax  No.              (423)545-4111 

Kentucky  State  Office 

Lexington  Field  Office 

2675  Regency  Rd 

Lexington,  KY  40503 

Telephone  No     (606)233-2896 

Fax  No               (606)233-2895 

Mid-Continent  Region 


Iowa,  Kansas,  Missouri  State  Office 

Mabama,  Mississippi  State  Office 

Indiana,  Illinois  State  Office 

.Alton  Federal  Building 

Birmingham  Field  Office 

Indianapolis  Field  Office 

501  Belle  St 

1  .^5  Gemini  Circle,  Suite  215 

575  North  Pennsylvania  St..  Room  301 

Alton,  IL  62002 

Homewood,  AL  35209 

Indianapolis,  IN  46204 

Telephone  No     (618)463-6463 

Telephone  No      (205)290-7286 

Telephone  No.    (317)226-6700 

Fax  No              (618)463-6470 

Fax  No                 (205)290-7280 

Fax  No               (317)226-6182 

Arizona,  Louisiana,  Oklahoma,  Texas 

State  Office 

Tulsa  Field  Office 

5100  bast  Skelly  Dr  ,  Suite  470 

Tulsa,  OK  74135 

Telephone  No     (918)581-6430 

Fax  No               (918)581-6419 
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Western  Region 


Western  Regional  Office 
1999  Broadway,  Suite  3320 
Denver,  CO  80202 
Telephone  No   (303)  844- 1 435 
Fax  No.            (303)844-1522 

Arizona,  Califomia,  New  Mexico  State 

Office 

Albuquerque  Field  Office 

505  Marquette  NW.,  Suite  1200 

Albuquerque,  NM  87102 

Telephone  No.     (505)  248-5070 

Fax  No.              (505)248-5081 

Idaho,  Montana,  North  Dakota,  South 
Dakota,  Wyoming  State  Office 
Casper  Field  Office 
100  East  B  St..  Room  2128 
Casper,  WY  82601-1918 
Telephone  No.    (307)261-6542 
Fax  No.            (307)261-6552 

FIELD  READING  ROOMS 

Contact:  OSM  FOIA  Coordinators  at  the  r 

egion/field  locations 

U.S.  GEOLOGICAL  SURVEY  (USGS) 
HEADQUARTERS 


FOIA  Officer 

Public  Affairs  Office 

Reading  Room 

12201  Sunrise  Valley,  Dr.,  MS-807 

Office  of  Communications 

USGS  Library 

Reston,  VA20192 

12201  Sunrise  Valley  Dr.,  MS-1 19 

12201  Sunrise  Valley  Dr 

Telephone  No.    (703)  648-73 1 3 

Reston,  VA  20192 

Reston.  V A  20192 

Fax  No.              (703)648-7198 

Telephone  No.    (703)  648-4460 

Telephone  No.    (703)648-4302 

Fax  No.               (703)  648^U66 

Fax  No.               (703)648-6373 

USGS  REGIONAL/FIELD  OFFICES 


Eastern  Regional  Office 

Central  Regional  Office 

Western  Regional  Office 

12201  Sunrise  Valley  Dr.,  MS-1 51 

Denver  Federal  Center 

345  MiddlefieldRd,  MS-211 

Reston.  V A  20192 

Building  53,  MS-  201 

Menlo  Park.  CA  94025-3591 

Telephone  No.    (703)  648-7209 

Room  HI 927 

Telephone  No.    (650)329-4458 

Fax  No.              (703)  648-4588 

P.O.  Box  25046 
Denver,  CO  80225 
Telephone  No.  (303)236-9201 
Fax  No.             (303)  236-5882 

Fax  No.              (650)  329-5095 

BUREAU  OF  RECLAMATION  (BOR) 
HEADQUARTERS 


FOIA  Officer 

Public  Affairs  Office 

Reading  Room 

P.O.  Box  250G7.  D-7924 

P.O.  Box  25007,  D- 1540 

Reclamation  Library 

Denver,  CO  80225-0007 

Denver,  CO  80225-0007 

P.O  Box  25007.  D-7925 

Telephone  No.    (303)  445-2048 

Telephone  No.    (303)  236-7000 

Denver,  CO  80225-0007 

Fax  No.              (303)  445-6575 

Fax  No.               (303)  236-9235 

Telephone  No.     (303)445-2072 
Fax  No.                (303)  445-6303 

BOR  REGIONAL/FIELD  OFFICES 


Great  Plains  Region 

Lower  Colorado  Region 

Mid-Pacific  Region 

P.O.  Box  36900,  GP-3 100 

P.O.  Box  61470,  LC-5301 

2800  Cottage  Way,  MP-3000 

Billings,  MT  59107-6900 

Boulder  City,  NV  89006-1470 

Sacramento,  CA  95825-1898 

Telephone  No.    (406)  247-7620 

Telephone  No.    (702)293-8071 

Telephone  No.    (916)978-5552 

Fax  No.              (406)  247-7622 

Fax  No.              (702)293-8615 

Fax  No.              (916)978-5176 

Pacific  Northwest  Region 

Upper  Colorado  Region 

1 1 50  North  Curtis  Rd.,  PN-7600 

125  South  State  St.,  Room  6107,  UC482 

Boise,  ID  83706-1234 

Salt  Lake  City,  UT  84138-1 102 

Telephone  No.    (208)  378-5 120 

Telephone  No.    (801)  524-3655 

Fax  No.              (208)378-5129 

Fax  No.              (801)524-5499 
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Bl  RH.-M  OF  INDIAN  AFFAIRS  (BIA) 
flHADQU.AJ^TERS 


F-(.)1A  Otticer 

Public  .-Mtairs  Office 

Reading  Room 

\lS-414(i.  MIB,  Code  lOOF 

.VIS-4542,  MIB,  (ode  105 

Room  2618.  MIB 

184^^ est,  NW 

1S4'^C  St  .  NW 

1849CSt..  NW. 

Washinijton.  DC  20240 

Washington.  DC  20240 

Washington,  DC  20240 

Iclt-rhoneNo    (202)  20«-2<r'^ 

lelephoncNo     (202)  219-3710 

Telephone  No.      (202)  208-2977 

hj\  So               (202)20K-4.S()^ 

[a\No                (202)501-1516 

Fax  No                  (202)208-4807 

BIA  REGIONAL  FIELD  OFFICES 


Pacit'ic  Rcijion  iCalitomiai 

iircjt  Plains  Region  (Nebraska,  North 

Southwest  Region  (Colorado,  New 

2800  Cottage  Wav 

Dakota,  South  Dakota) 

Mexico) 

Sacramento.  CA  'J5825 

lis  4-^  .\ve.Sh 

615  First  St,  NW 

Telephone  No     (916)978-6067 

Aberdeen,  SD  57401 

Albuquerque,  NM  87125 

Fax  No                (416)978-6099 

lelephoneNo     (605)226-7343 

Telephone  No          (505)  346-7592 

Hax  No                (605)226-7446 

Fa.x  No                    (505)346-7151 

Southern  Plains  Region  (Kansas, 

Rocky  Mountain  Region  (Montana, 

Eiastem  Region  (Flonda,  Louisiana, 

Western  Oklahoma,  Texas) 

VS  voming) 

Alabama,  Maine,  Connecticut, 

WC  D  OfTice  Complex 

M6  North  26*  St 

Massachusetts,  Rhode  Island, 

P  O  Box  368 

Billings,  MT  59101 

Tennessee,  Mississippi,  New  York, 

Anadarko.  OK  73005 

Telephone  No          (406)247-7988 

North  Carolina,  South  Carolina) 

Telephone  No          (405  )  24^-5059, 

Fax  No                     (406)247-7566 

71 1  Stewarts  Ferry  Pike 

ext  221 

Nashville,  TN  37214 

Fax  No.                   (405)  24^-69S9 

Telephone  No          (615)467-2931 
Fax  No.                    (615)467-2964 

Alaska  Region  (.Alaska) 

1 

Midwest  Region  (Iowa,  Michigan, 

Eastem  Oklahoma  Region  (Oklahoma 

PO  Box  25520 

Minnesota,  Wisconsin) 

State  Office) 

Juneau.  AK  99802-5520 

One  Federal  Dr ,  Room  550 

101  North  5*  St. 

Telephone  No           (90^)586-7454 

Ft   Snelling,  MN  55111 

.Muskogee,  OK  74401 

Fax  No                     (907)586-7064 

Telephone  No          (612)713-4400, 

Telephone  No          (918)687-2414 

ext   1182 

Fax  No.                   (918)687-2285 

FxxNo                     (612)713-4453 

Navajo  Region  (Navajo  Reservation 

Western  Region  (Arizona,  California, 

Northwest  Region  (Idaho,  Oregon, 

only    .Arizona,  New  Mexico,  Ctah) 

Nevada,  Ctah) 

Washington,  Metlakatia  Alaska) 

P  0  Box  1 06<J 

Two  .Arizona  Center 

91  1  NE  11*  Ave 

Gallup,  NM  87305 

400  N  5*  St 

Portland,  OR  97232 

Telephone  No          (505)863-8240 

Phoenix,  .A/ 85(X)1 

Telephone  No.         (503)231-2229 

Fa.x  No                    (505)863-8324 

Telephone  No          (602)379-6761 
1-a.x  No                     (602)379-4057 

Fax  No.                   (503)231-6731 

BILLING  C00€  U10-RK-C 

Note:  For  more  information  on  FOIA. 
in(  lading  the  most  current  listing  of  FOIA 
Contai  ts,  visit  DOI's  FOIA  home  page  at 
http://www.doi.gov/foia/. 

Appendix  B  to  Part  2 — Internet 
Addresses 

1  Department  ot  the  Interior  (DOI)  Home 
Page:  http://www  doi.gov 

2  DOI  FOIA  Home  Page:  http:// 

www  .do!.gov,'  joia:  , 


3.  DOI  Reference  Guide  for  Ot)tdiiuug 
Information:  http://wwi^,  doi  ^nv/foia/ 
foitabl.htm 

4.  List  of  DOI  I'uIiIk  Affnirs  ( )tfi(  fs  http 
/www  doi  gov  taui  /jsf  html 

5.  1X)I  F'OIA  Ciuitdi  ts   http     i\\\\\  lioi  licn 
foia      int.h  fs  html 

h  DOI  1(  )1.\  Kfgul.itmns  14  i  CFK.  Part  2. 
^i:l'p.iiK  \  .iH'l  HI  http  UMiv  f/(>(  yuv  toia 
'  '(■,•;'■!,".  tttml 

7   LK)1  FOIA  Policy  and  (hudaiu  c   http 
www  iliii  ^ov'tDinpoln'V  html 

H    Flt'i  trniiit    Kfadiug  Room:  hf/p:// 
vnvu  ,y.i;  kjcn  f(>iij  rf(}(imom  html 


9  Index  of  Frequently  Recjuested 
Do(  uments:  http. //www  dai  gov/foia/ 
frf'q  html 

10  DOI's  Frequently  Requested 
Documents:  http://www  doi.gov/foia/ 
frnndex  html 

1 1  FOIA  Annual  Reports  to  Congress: 
http  '/www  dot  gov/ foia/ report  html 

12.  DOI's  Library:  http '/library  doi.gov 
13  General  Records  Schedule  14, 

Information  Services  Records:  http:// 

ardor. nara  gov / grs/ grsl 4  html 

14.  1X31  Re<:ords  Management  Program: 

http/ /www  doi  .gov  /  ocioi  records/ 
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15.  DOI  Privacy  Act  Program:  http:// 
www.  doi.gov/ocio/privacy/ 

16.  DOI  Privacy  Act  Officers:  http:// 
ivw-w.  doi.gov/ocio/privacy/ 
doi_privacy_act_officers .  h  tm 

17.  DOI  Privacy  Act  Regulations:  http:// 
H'wvi. doi.gov/foia/43cfrsub. html 

18.  DOI  Privacy  Act  Systems  of  Records 
Notices:  http://www.access.gpo.gov/su_docs/ 
aces/ t999jpa.html 

19.  FirstGov  Portal:  http://www.firstgov.gov 
Note:  See  DOI's  FOIA  home  page  at  http:/ 

/m-ww. doi.gov/foia/  for  the  most  current 
listing  of  FOIA-related  website  addresses. 

Appendix  C  to  Part  2 — Fee  Schedule 

If  you  submit  a  FOIA  request,  the  bureau 
will  charge  you  to  search  for,  review,  and 
duplicate  the  requested  records  according  to 
your  fee  category  (see  §§  2.16  and  2.17)  and 
the  following  fee  schedule.  In  addition,  the 


bureau  will  charge  you  for  any  special 
handling  or  services  performed  in  connection 
with  processing  your  request  and/or  appeal 
under  Subparts  C  and  D  of  this  part.  The 
following  fees  will  be  used  by  all  bureaus  of 
the  Department;  these  fees  apply  to  services 
performed  in  making  documents  available  for 
public  inspection  and  copying  under  Subpart 
B  of  this  part  as  well.  The  duplicating  fees 
also  are  applicable  to  records  provided  in 
response  to  requests  made  under  the  Privacy 
Act.  Fees  will  not  be  charged  under  either  the 
FOIA  or  the  Privacy  Act  where  the  total 
amount  of  fees  for  processing  the  request  is 
$30  or  less  (see  §  2.16(b)(2)).  where  the 
requester  has  met  the  requirements  for  a 
statutory  fee  waiver,  or  where  the  bureau  has 
granted  a  discretionary  fee  waiver  (see 
§§2.19  and  2.20). 

(1)  Search  and  review  (review  applies  to 
commercial-use  requesters  onlyl.  Fees  are 
based  on:  the  average  hourly  salary  (base 


salary  plus  DC  locality  payment),  plus  If) 
percent  for  benefits,  of  employees  in  the 
following  three  categories.  The  average  grade 
was  established  by  surveying  the  bureaus  to 
obtain  the  average  grade  of  employees 
conducting  FOIA  searches  and  reviews  Fees 
will  be  inc:reased  annually  (  onsistent  with 
Congressionally  approved  pav  ini  reases.  Fees 
are  charged  in  quarter  hour  increments. 

(a)  Clerical — Based  on  GS-6.  Step  5,  pay 
(all  employees  at  GS-7  and  below) 

(b)  Professional — Based  on  GS-1 1 ,  Step  7. 
pay  (all  employees  at  GS-8  through  GS-1 2) 

(c)  Managerial — Based  on  GS-14.  Step  2. 
pay  (all  employees  at  GS-1 3  and  above) 

Note;  Fees  for  the  current  fiscal  year  are 
posted  on  DOI's  FOIA  home  page  (see 
Appendix  B).  If  you  do  not  have  access  In  the 
Internet,  please  c:all  the  Departmental  FOI.^ 
Officer  (see  Appendix  .\\  for  a  ( npv  of  the  fet- 
schedule. 


Fee 


(2)  Duplication: 

Pages  no  larger  than  8.5  x  14  inches,  when  reproduced  by  standard  office  copy- 
ing machines. 

Color  copies  of  pages  no  larger  than  8.5  x  11  inches  

Pages  larger  than  8.5  x  14  inches  

Color  copies  of  pages  no  larger  than  11x17  inches  

Photographs  and  records  requiring  special  handling  (e.g.,  because  of  age,  size, 
or  format). 

(3)  Electronic  records: 

Charges  for  servk^es  related  to  processing  requests  for  electronic  records  

(4)  Certification  

Each  certificate  of  verification  attached  to  authenticate  copies  of  records  

(5)  Postage/Mailing: 

Charges  that  exceed  the  cost  of  first  class  postage.  Examples  of  such  charges 
are  express  mail  or  overnight  delivery. 

(6)  Other  Servk:es: 

Cost  of  special  services  or  materials,  other  than  those  provided  for  by  this  fee 
schedule,  when  requester  is  notified  of  such  costs  in  advance  and  agrees  to 
pay  them. 


$.13  per  page  ($.26  for  double-sided  copying) 

$.90  per  page 
Direct  cost  to  DOI 
$1.50  per  page 
Direct  cost  to  DOI 


Direct  cost  to  DOI 

Fee 

$.25 

Postage  or  Delivery  charge 


Direct  cost  to  DOI 


Appendix  D  to  Part  2 — Fee  Waiver 
Criteria 

If  you  are  seeking  a  fee  waiver,  it  is  your 
responsibility  to  provide  detailed 
information  to  support  your  request.  You 
must  submit  this  information  with  your  FOIA 
request.  You  should  explain  the  significance 
of  the  release  of  the  information  to  the 
public's  understanding  of  the  Government's 
operations  and  activities  based  on  your 
understanding  of  the  type  of  information  that 
you  are  requesting.  Each  fee  waiver  request 
is  judged  on  its  own  merit — we  do  not  grant 
"blanket"  fee  waivers,  i.e.,  obtaining  a  fee 
waiver  once  does  not  mean  you  will  obtain 
a  subsequent  fee  waiver.  Please  note  that 
inability  to  pay  is  not  sufficient  to  justify  a 
fee  waiver. 

(a)  The  statutory  requirement  for  granting 
a  fee  waiver  is  that  release  of  the  information 
must  be  in  the  public  interest  because  it — 

(1)  Is  likely  to  contribute  significantly  to 
public  understanding  of  the  operations  and 
activities  of  the  Government;  and 

(2)  Is  not  primarily  in  your  commercial 
interest. 

(b)  In  deciding  whether  you  are  entitled  to 
a  fee  waiver,  the  bureau  will  consider  the 
criteria  in  paragraphs  (1)  through  (4),  below. 


Your  request  for  a  fee  waiver  must  address 
each  of  these  criteria. 

(1)  How  do  the  records  concern  the 
operations  or  activities  of  the  Government? 

(2)  If  the  records  concern  the  operations  or 
activities  of  the  Government,  how  will 
disclosure  likely  contribute  to  public 
understanding  of  these  operations  and 
activities? 

(i)  How  are  the  contents  of  the  records  you 
are  seeking  meaningfully  informative  on  the 
Department's  or  a  bureau's  operations  and 
activities?  Is  there  a  logical  connection 
between  the  content  of  the  records  and  the 
operations  or  activities  you  are  interested  in? 

(ii)  Other  than  enhancing  your  knowledge, 
how  will  disclosure  of  the  requested  records 
contribute  to  the  understanding  of  the  public 
at  large  or  a  reasonably  broad  audience  of 
persons  interested  in  the  subject? 

(iii)  Your  identity,  vocation,  qualifications, 
and  expertise  regarding  the  requested 
information  (whether  you  are  affiliated  with 
a  newspaper,  college  or  university,  have 
previously  published  articles,  books,  etc) 
may  be  relevant  factors.  However,  merely 
stating  that  you  are  going  to  write  a  book, 
research  a  particular  subject,  or  perform 
doctoral  dissertation  work,  is  insufficient, 
without  demonstrating  how  you  plan  to 


disclose  the  information  in  a  manner  whir  h 
will  be  informative  to  a  reasonably  broad 
audience  of  persons  interested  in  the  subie(  t 
(iv)  Do  you  have  the  ability  and  intention 
to  disseminate  the  information  to  the  general 
public  or  a  reasonably  broad  audien(.e  of 
persons  interested  in  the  subject'' 

(A)  How  and  to  whom  do  you  intend  to 
disseminate  the  information ' 

(B)  How  do  you  plan  to  use  the  information 
to  contribute  to  public  understanding  of  the 
Government's  operations  or  activities'' 

(3)  If  there  is  likely  to  be  a  contribution  to 
public  understanding,  will  release  of  the 
requested  records  contribute  significantly  to 
public  understanding? 

(i)  Is  the  information  being  disclosed  new? 

(ii)  Does  the  information  being  disclosed 
confirm  or  clarify  data  whic  h  has  been 
released  previously? 

(iii)  How  will  disclosure  int  rease  the  level 
of  public  understanding  of  the  operations  or 
activities  of  the  Department  or  a  bureau  that 
existed  prior  to  disclosure 'i' 

(iv)  Is  the  information  already  public  ly 
available?  If  the  Government  previously  has 
published  the  information  you  are  seeking  or 
it  is  routinely  available  to  the  public;  in  a 
library,  reading  room,  through  the  Internet,  or 
as  part  of  the  administrative  record  for  a 
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particular  issue  (e.g..  the  listing  of  the  spotted 

ow!  as  an  endangererl  speiues).  it  is  less 
likelv  thd,  therf  will  be  a  significant 
contribution  from  release 

(4)  Would  dis<.losure  be  primarily  in  vour 
commemal  interest' 

(i)  Do  vou  have  a  commercial  interest  that 
would  be  furthered  by  disclosure.'  A 
commercial  interest  is  a  commercial,  trade,  or 
profit  interest  as  these  terms  are  commonly 
understood   Your  status  as  ■profitmaking"  or 
'non-profitmaking"  is  not  the  deciding 
factor   Not  onlv  profitmaking  entities,  but 
other  urganizatiuns  or  individuals  may  have 
a  commercial  interest  to  be  served  by 
disclosure,  depending  on  the  circumstances 
involved. 

(ii|  If  you  do  have  a  commen  ml  interest 
that  would  be  furthered  bv  disclosure,  would 
disclosure  be  primarily  in  that  interest' 
VVcKild  the  public  interest  in  disclosure  be 
greater  than  any  r ommercial  interest  vou  or 
your  organization  may  have  in  the 
documents'  If  so.  how  would  it  be  greater' 

(iii)  Your  identity,  vocation,  and  the 
circumstances  surrounding  vour  request  art- 
all  factors  to  be  considered  in  determining 
whether  disclosure  would  be  primarily  in 
your  commercial  interest.  For  example: 

(A)  If  you  are  a  representative  of  a  news 
media  organization  seeking  information  as 
part  of  the  news  gathering  process,  we  will 
presume  that  the  public  interest  outweighs 
vour  commercial  interest. 

(B)  If  you  represent  a  business/corporation/ 
association  or  vou  are  an  attorney 
representing  such  an  organization,  we  will 
presume  that  your  commercial  interest 
outweighs  the  public  interest  unless  you 
demonstrate  otherwise 

(c  I  If  the  bureau  cannot  make  a 
determination  based  on  the  information  vou 
have  provided,  it  may  ask  you  for  additional 
justification  regarding  your  request. 

Appendix  E  to  Part  2— FOIA 
Exemptions 

Under  the  FOIA  (5  U.S.C.  552(b)).  there  are 

nine  exemptions  which  may  be  used  to 
protect  information  from  disclosure  The 
Department  has  paraphrased  the  exemptions, 
below,  for  your  information   The  paraphra.ses 
are  not  intended  to  be  interpretations  of  the 
exemptions 

(1)  National  security  information 
concerning  national  defense  or  foreign 
policy,  provided  that  such  information  has 
been  properiv  i  lassitled.  in  ac  cordan<  e  with 
an  E,xecutivc  Order; 

(2)  Information  related  solely  tn  the 
internal  personnel  rules  and  prac  tices  of  an 
agency; 

(3)  Information  specifically  exempted  from 
disclosure  bv  statute  (other  than  the  Privacy 
Act  or  the  Trade  Secrets  Actl.  provided  that 
such  statute 

(Al  Requires  that  the  matters  be  withheld 
from  the  public  in  such  a  manner  as  to  leave 
no  disf:retion  on  the  issue;  or 

(B)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types  of 
matters  to  be  withheld; 

(41  Trade  secrets  and  commercial  or 
financial  information  which  is  obtained  from 
a  person  and  is  privileged  or  confidential; 

(5)  Interagency  or  intra-agencv 
memorandums  or  letters,  whic  h  would  not  be 


available  by  law  to  a  party  other  than  an 
agency  m  litigation  with  the  agencv: 

(b)  Personnel  and  medical  files  and  similar 
files,  the  discilosure  of  which  would 
( (institute  a  clearly  unwarranted  invasion  of 
personal  privacy; 

(7|  KB<;ords  or  information  compiled  for 
law  enforcement  purposes,  the  release  of 
which: 

(A)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(B)  Would  deprive  a  person  of  a  right  to  a 
fair  trial  or  an  impartial  adjudication; 

(C)  (.'.uuld  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(D)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  c:onfidential  source; 

(E)  Would  disclose  techniques,  procedures, 
or  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  i  ould  reasonably  be  expec:ted  to 
risk  ( ircumvention  of  the  law;  or 

IF)  (^oiild  rea.simablv  be  expected  to 
endanger  the  life  or  physical  safety  of  any 
individual 

(H)  Information  contained  in  or  related  to 
examination,  operating,  or  condition  reports, 
prepared  by,  or  on  behalf  of,  or  for  the  use 
of  an  agency  responsible  for  regulating  or 
supervising  financial  institutions;  and 

[9]  Geologic:al  and  geophysical  information 
and  data,  including  maps,  concerning  wells. 

Appendix  F  to  Part  2— Mineral  Leasing 
Act  and  Mineral  Leasing  Act  for 
Acquired  Lands — Special  Rules 

(a)  Definitions  As  used  in  the  section: 

( 1 )  Explumtian  license  means  a  license 
issued  bv  the  Secretary  of  the  Interior  to 
conduct  coal  exploration  operations  on  land 
sub)e<;t  to  the  Mineral  Leasing  Act.  under  ;)0 
use  201|b),  or  subject  to  the  Mineral 
Leasing  .^i  t  for  Acquired  Lands,  under  30 
use.  3.S  1-360 

(2)  Fair-market  value  of  coal  to  be  leased 
means  the  minimum  amount  of  a  bid  the 
Sei:retarv  is  willing  to  accept  in  leasing  coal 
within  leasing  trai  ts  offered  in  general  lease 
sales  or  reserved  and  offered  for  lea.se  to 
public  bodies,  including  Federal  agencies, 
rural  electrii  c:ooperatives,  or  non-profit 
corporations  controlled  by  any  of  such 
entities,  under  30  U.S.C.  201(a)(1)  or  30 
use  351-360 

(3)  Information  means  data,  statistics, 
samples  and  other  facts,  whether  analyzed  or 
processed  or  not,  pertaining  to  Federal  coal 
resources. 

(b)  Applicability  This  Appendix  applies  to 
the  following  (  ategories  of  information: 

(1)  Category  A   Information  provided  to  or 
obtained  by  a  bureau  under  30  L'  S  C. 
201(b)(3)  (and  corresponding  information 
under  30  U  S  C  351-360)  from  the  holder  of 
an  exploration  license, 

(2)  Category  B  Information  acquired  from 
commen  ial  or  other  sources  under  service 
c:ontract  with  U'nited  States  Geological 
Survev  (U.S(;S)  under  30  i;  S.C.  208-l(b) 
(and  corresponding  information  under  30 
use;.  .351-360).  and  information  developed 
by  US(;S  under  an  exploratory  program 
authorized  bv  30  I,'  S.C.  208-i  (and 
corresponding  information  under  30  U.S.C. 
351-360); 


(3)  Category  C.  Information  obtained  from 
commercial  sources  which  the  commercial 
source  acquired  while  not  under  contract 
with  the  United  States  Government; 

(4)  Category  D.  Information  provided  to  the 
Secretary  by  a  Federal  department  or  agency 
under  30  u'S.C.  208-l(e)  (and  corresponding 
information  under  30  U.S.C.  351-360);  and 

(5)  Category  E.  The  fair-market  value  of 
coal  to  be  leased  and  comments  received  by 
the  Secretary  with  respect  to  such  value. 

(c)  Availability  of  information.  Information 
obtained  by  the  Department  from  various 
sources  will  be  made  available  to  the  public 
as  follows: 

(1)  Category  A — Information.  Category  A 
information  must  not  be  disclosed  to  the 
public  until  after  the  areas  to  which  the 
information  pertains  have  been  leased  by  the 
Department,  or  until  the  Secretary 
determines  that  release  of  the  information  to 
the  public  would  not  damage  the  competitive 
position  of  the  holder  of  the  exploration 
license,  whichever  comes  first. 

(2)  Category  B — Information.  Category  B 
information  must  not  be  withheld  from  the 
public;  it  will  be  made  available  by  means  of 
and  at  the  time  of  open  filing  or  publication 
by  USGS. 

(3)  Category  C — Information.  To  the  extent 
Category  C  information  is  proprietary,  such 
information  must  not  be  made  available  to 
the  public  until  after  the  areas  to  which  the 
information  pertains  have  been  leased  by  the 
Department. 

(4)  Category  D — Information.  To  the  extent 
Category  D  information  is  proprietary,  the 
Department  will  withhold  the  information 
from  the  public  for  the  length  of  time  the 
department  or  agency  providing  the 
information  agreed  to  when  it  obtained  the 
information. 

(5)  Category  E — Information.  Category  E 
information  must  not  be  made  public  until 
the  lands  to  which  the  information  pertains 
have  been  leased,  or  until  the  Secretary  has 
determined  that  its  release  prior  to  the 
issuance  of  a  lease  is  in  the  public  interest. 
|FR  Doc.  02-25970  Filed  10-18-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
[DA  02-2228] 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
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these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

DATES:  Effective  October  21.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Report 
and  Order,  adopted  September  4,  2002, 
and  released  September  20,  2002.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554.  This 
document  may  also  be  piut:hased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington.  DC  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  296B 
and  adding  Channel  296C1  at  Needles. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  239C1  and  adding 
Channel  239C2  at  Valdosta. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
removing  Channel  240A  and  adding 
Channel  240C3  at  Weston. 

5.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Dsikota,  is 
amended  by  removing  Channel  222C 
and  adding  Channel  222C1  at  Rapid 
City. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  254C3 
and  adding  Channel  254C2  at  Mabton. 


Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

|FR  Doc.  02-262.32  Filed  10-18-02;  8;4.5  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2257;  MB  Docket  No.  02-110;  RM- 
10406] 

Radio  Broadcasting  Services;  Rose 
Hill  and  1^  Grange,  NC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  284C3  for  Channel  284A  at 
Rose  Hill,  North  Carolina,  reallots 
Channel  284C3  to  La  Grange,  North 
Carolina,  and  modifies  the  license  for 
Station  WZUP  to  specify  operation  at  La 
Grange  in  response  to  a  petition  filed  by 
Conner  Media,  Inc.  See  67  FR  38244. 
June  3,  2002.  The  coordinates  for 
Channel  284C3  at  La  Grange  are  35-16- 
00  and  77-58-00,  With  this  action,  this 
proceeding  is  terminated, 
DATES:  Effective  November  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order,  MB  Docket  No,  02-110, 
adopted  September  4,  2002,  and 
released  September  20,  2002,  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC's  Reference  Information  Center, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC,  20554,  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
hiternational.  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554.  telephone  202-863-2893, 
facsimile  202-863-2898.  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  1.54.  .<03.  3.34  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  adding  La  Grange,  Channel 
284C3  and  bv  removing  Rose  Hill, 
Channel  284A. 

Federal  Communications  Cdiiiniission. 

)ohn  A.  Karousos, 

Assistant  Chief,  .^udio  Division.  Media 

Bureau. 

|FR  Doc.  02-26230  Filed  10-18-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2227;  MB  Docket  No.  02-118;  RM- 
10394] 

Radio  Broadcasting  Services;  Ridgway 
and  Rangeiy,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  substitution  of  Channel 
279C1  for  Channel  279C2  at  Ridgway, 
Colorado,  and  the  modification  of 
Station  KBNG's  authorization 
accordingly,  and  the  substitution  of 
Channel  257C1  for  vacant  Channel 
279C1  at  Rangeiy,  Colorado,  to 
accommodate  the  modification.  See  67 
FR  40907  (06/14/2002).  Channel  279C2 
is  allotted  at  Ridgway  with  a  site 
restriction  of  11.9  kilometers  (7.4  miles) 
north  of  the  community  at  coordinates 
38-15-26  NL  and  107-46-54  WL. 
Channel  257C1  can  be  allotted  at 
Rangeiy  at  petitioner's  suggested  site  5.0 
kilometers  (3.1  miles)  northwest  of  the 
conununity  at  coordinates  40-7-12  NL 
and  108-50-29  WL. 
DATES:  Effective  November  4.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  02-118, 
adopted  September  4.  2002,  and 
released  September  20,  2002,  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  445 
12th  Street.  SW,,  Washington,  DC.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II.  445  12th  Street.  SW..  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
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86.i-2H9J,  facsimile  20J-Hh,i-2H')H.  nt 
vid  p-riidil  quah-xint%iinl  < mn 

List  of  Subjects  in  47  CFR  Part  73 

Radid,  Rddin  broadc  astuit; 

Part  "7  >,  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1   The  authoritv  citation  for  Part  73 
(  oiitiiiiies  to  read  as  follows: 

Authoritv:  47  I    S  C    1S4.  iO:!,  i.U,  and 

1   Sw:tion  73.202(b).  the  Table  of  FM 
.Mlotments  under  Colorado,  is  amended 
bv  adding  C^hannel  257C1  and  removing 


Channel  279C1  at  Rangley  and  by 
adding  Channel  279C1  and  removing 
Channel  279C2  at  Ridgway. 

Federal  Communications  Commission. 
fohn  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 

Bureau 

[FR  Doc  02-26227  Filed  10-18-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>llc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 104, 105, 108  and 
109 

[Notice  2002-19] 

Bipartisan  Campaign  Reform  Act  of 
2002;  Reporting 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Election 
Commission  seeks  comments  on  the 
proposed  regulations  relating  to  new 
requirements  for  the  reporting  of 
electioneering  communications  and 
independent  expenditures,  monthly 
reporting  by  national  political  party 
committees  and  quarterly  reporting  by 
the  principal  campaign  committees  of 
candidates  for  the  House  of 
Representatives  and  Senate,  as  well  as 
reporting  related  to  building  funds. 
These  regulations  would  implement 
several  requirements  in  the  Bipartisan 
Campaign  Reform  Act  of  2002  ("BCRA") 
that  significantly  amend  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended  ("FECA"  or  "the  Act").  Please 
note  that  the  Commission  has  not  made 
a  final  decision  on  any  of  these 
proposals.  Further  information  is 
contained  in  the  SUPPLEMENTARY 
INFORMATION  that  follows. 
DATES:  Comments  must  be  received  on 
or  before  November  8,  2002. 
ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  John  Vergelli,  Acting 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  electronic  or  written 
form.  Electronic  mail  comments  should 
be  sent  to  BCRAreport@fec.gov  and  must 
include  the  full  name,  electronic  mail 
address,  and  postal  service  address  of 
the  commenter.  Electronic  mail 
comments  that  do  not  contain  the  full 
name,  electronic  mail  address,  and 
postal  service  address  of  the  commenter 
will  not  be  considered.  Faxed  comments 
should  be  sent  to  (202)  21^3923,  with 
printed  copy  follow-up  to  ensure 
legibility.  Written  comments  and 
printed  copies  of  faxed  comments 


should  be  sent  to  the  Federal  Election 
Commission,  999  E  Street,  NW.. 
Washington,  DC  20463.  Commenters  are 
strongly  encouraged  to  submit 
comments  electronically  to  ensure 
timely  receipt  and  consideration.  The 
Commission  will  make  every  effort  to 
post  public  comments  on  its  web  site 
within  ten  business  days  of  the  close  of 
the  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Vergelli,  Acting  Assistant  General 
Counsel,  or  Ms.  Cheryl  Fowle,  Attorney, 
999  E  Street,  NW.,  Washington,  DC 
20463,  (202)  694-1650  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 
Bipartisan  Campaign  Reform  Act  of 
2002  ("BCRA"),  Public  Law  107-155, 
116  Stat.  81  (March  27,  2002),  contains 
extensive  and  detailed  amendments  to 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  2  U.S.C.  431  et  seq. 
This  is  one  in  a  series  of  Notices  of 
Proposed  Rulemakings  ("NPRM")  the 
Commission  has  recently  published  to 
meet  the  rulemaking  deadlines  set  out 
in  BCRA.  The  deadline  for  the 
promulgation  of  these  rules  is  270  days 
after  the  date  of  enactment,  which  is 
December  22,  2002. 

Introduction 

This  NPRM  addresses:  (1)  Reporting 
of  electioneering  communications;  (2) 
reporting  of  independent  expenditures; 
(3)  quarterly  reporting  by  the  principal 
campaign  committees  of  candidates  for 
the  House  of  Representatives  and  the 
Senate;  (4)  monthly  reporting  by 
political  party  committees;  and  (5)  the 
reporting  of  funds  for  political  party 
committee  office  buildings. 

The  Commission  sought  comments  on 
two  of  these  topics  previously  in 
Notices  of  Proposed  Rulemakings  on 
"Electioneering  Communications,"  67 
FR  51.131  (August  7,  2002);  and 
"Coordinated  and  Independent 
Expenditures,"  67  FR  60,042 
(September  25,  2002).  Another  topic, 
addressing  the  reporting  of  funds  for  the 
purchase  or  construction  of  party  office 
buildings,  is  based  on  a  recently 
published  final  rule  ("Prohibited  and 
Excessive  Contributions:  Non-Federal 
Funds  or  Soft  Money:  Final  Rule,"  67 
FR  49,123  and  49,127  (July  29,  2002)). 
The  last  two  topics  addressing  the 
schedule  of  reporting  for  national 
political  party  committees  and  the 
principal  campaign  committees  of 


House  and  Senate  candidates  have  not 
previouslv  been  addressed  in  a  BC^RA- 
related  NPRM. 

In  BCRA,  Congress  required  the 
Commission  to  promulgate  standards  for 
reporting  software,  and  also  imposed 
certain  other  requirements  on  the 
Commission,  and  on  various  persons 
who  file  reports  with  the  Commission, 
that  will  take  effect  when  that  computer 
software  becomes  available.  2  U.S.C. 
434(a)(12).  Although  these 
Congressional  mandates  are  related  to 
reporting,  which  is  the  subject  of  this 
NPRM,  the  Commission  does  not 
propose  to  address  the  mandates  here. 
The  computer  software  standards  will 
depend  largely  upon  the  results  of  this 
reporting  rulemaking,  and  on  the 
development  of  reporting  forms 
following  the  completion  of  this 
rulemaking.  Therefore,  the  Commission 
proposes  to  address  the  mandates  in  2 
U.S.C.  434(a)(12)  as  soon  as  feasible. 
and  will  solicit  public  comments  on  the 
mandates  at  that  time. 

Independent  Expenditures  and 
Electioneering  Communications 

Proposed  11  CFR  100.19    File.  Fihd.  or 
Filing  (2  U.S.C.  434(ajj 

The  Commis.'ion's  regulations  at  11 
CFR  100.19  defi  le  /j7e,  filed,  and  filing. 
Paragraph  (a)  oi  section  100.19  would  be 
unaffected  by  this  rulemaking,  except 
for  a  new  heading.  Proposed  paragraph 
(b)  of  section  100.19  would  retain  the 
pre-BCRA  general  rule  that  a  document 
is  considered  timely  filed  if  it  is:  (1) 
Delivered  to  the  appropriate  filing  office 
(either  the  Commission  or  the  Secretary 
of  the  Senate),  or  (2)  sent  by  registered 
or  certified  mail  and  postmarked  by 
11:59  p.m.  Eastern  Standard/Daylight 
Time  of  the  prescribed  filing  date — 
except  for  pre-election  reports.  The 
proposed  revisions  to  paragraph  (b)  of 
section  100.19  would  clarif>-  that 
paragraph  (b)  is  the  general  rule,  but 
does  not  apply  to  reports  addressed  by 
paragraph  (c)  through  proposed  new 
paragraph  (f). 

Those  exceptions  would  be  as 
follows:  Paragraph  (c)  for  electronic 
filing — "filed"  means  received  by  the 
Commission  at  or  before  11:59  p.m. 
Eastern  Standard/Daylight  Time  on  the 
filing  date;  paragraph  (d)  for  24-hour 
and  48-hour  reports  of  independent 
expenditures — "filed"  means  received 
by  the  Commission  no  later  than  11:59 
p.m.  Eastern  Standard/Daylight  Time  of 
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the  day  following  (24-hour  reports)  or 
the  second  day  following  (48-hour 
reports)  the  date  on  which  the  spending 
threshold  is  reached  in  accordance  with 
11  CFR  104.4(f):  paragraph  (e)  for  "48- 
hour  notices  of  last-minute 
contributions"'  (48-hour  notices  filed  bv 
authorized  committees  of  candidates  of 
contributions  of  Si. 000  or  more  received 
after  the  20th  day  but  more  than  48 
hours  before  12:01  a.m.  of  the  day  of  an 
election) — "filed"  means  received  by 
the  Commission  or  the  Secretary  of  the 
Senate  within  48  hours  of  the  receipt  of 
a  "last-minute"  contribution  of  SI. 000 
or  more;  proposed  paragraph  (f)  for  24- 
hour  statements  of  electioneering 
communications — "filed"  means 
received  bv  the  Commission  by  1 1 :59 
p.m.  Eastern  Standard/Daylight  Time  of 
the  dav  following  the  disclosure  date 
(see  11  CFR  104.20) 

Paragraphs  (c)  and  (e)  of  §100.19 
would  remain  unchanged,  except  for 
new  headings. 

Proposed  revisions  to  paragraph  (d)  of 
section  100.19  would  also  require  that 
the  new  48-hour  reports  of  independent 
expenditures,  like  the  24-hour  reports, 
must  be  received  rather  than  filed  by  the 
filing  deadline  The  proposed  48-hour 
reporting  provision  would  allow  filers 
to  submit  their  reports  using  facsimile 
machines  or  electronic  mail,  as  long  as 
thev  are  not  required  under  1 1  CFR 
104.18  to  file  electronically   Under  pre- 
BCRA  paragraph  (d)  of  §100.19.  24-hour 
reports  of  independent  expenditures  are 
onlv  considered  timely  filed  if  they  are 
received  by  the  Commission  or 
Secretarv'  of  the  Senate  within  24  hours 
of  the  time  the  expenditure  is  made. ' 
Sending  24-hour  reports  by  mail  is  not 
a  viable  option  because  it  is  unlikely 
these  reports  will  be  received  by  the 
Commission  within  24  hours  of  the 
making  of  the  expenditure.  See  "Final 
Rules  and  Explanation  and  justification 
for  11  CFR  100  19."  67  FR  12.834 
(March  20.  2002).  Pre-BC:R.'\  paragraph 
(d)  also  states  that  24-hour  reports  may 
be  filed  by  facsimile  machine  or 
electronic  mail,  in  addition  to  other 
permissible  means  of  filing  (e  g  .  hand- 
delivery  or  overnight  courier).  Because 
the  reasons  behind  the  handling  of  24- 
hour  reports  apply  equally  to  the 
essentially  similar  48-hour  reports,  the 


'  Note  that  BC^RA.  as  passed  on  February  14. 
2002.  in  the  House  of  Representatives  and  on  March 
20,  2002.  in  the  Senate,  would  have  required  24 
hour  reports  to  be  filpd  rather  than  rctfivpci  within 
24  hours  of  the  time  the  independent  expenditure 
was  made  In  technical  corrections  to  BORA. 
Congress  amended  section  212  of  BCRA  bv 
reinstating  the  rttyived  requirement   H  K  t^in  Res. 
361.  March  22.  2002 


Commission  is  proposing  this  parallel 
rule. 

Under  2  U.S.C.  434(f)(1), 
electioneering  communications  must  be 
reported  within  24  hours  of  the 
"disclosure  date."  See  proposed  11  CFR 
104.20  The  Commission  proposes  to 
add  new  paragraph  (f)  to  11  CFR  100.19 
to  require  these  24-hour  statements  to  be 
received  bv  the  Commission  no  later 
than  1 1 :59  p.m.  Eastern  Standard/ 
Daylight  Time  of  the  day  following  the 
disclosure  date,  rather  than  filed  by  that 
time  In  addition,  to  assist  filers  with 
meeting  this  deadline,  the  proposed  rule 
would  allow  them  to  file  their  24-hour 
statements  by  facsimile  machine  or 
electronic  mail.  For  the  same  reasons 
that  are  discussed  with  regard  to 
proposed  paragraph  (d)  of  11  CFR 
100  19.  this  proposed  paragraph  would 
follow  the  timing  and  filing  methods  of 
24-hour  reports  for  independent 
expenditures. 

11  CFR  104.5(g)  and  (j)     Filing  Dates  (2 
U.S.C.  434(a)(2)) 

Proposed  paragraph  (g)  of  11  CFR 
104.5  would  move  the  pre- BCRA 
c  ontents  of  paragraph  (g)  to  proposed 
paragraph  (g)(2)  with  revisions,  and 
would  add  a  new  paragraph  (g)(1). 
which  would  require  that  48-hour 
reports  of  independent  expenditures 
must  be  received  by  the  Commission  no 
later  than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  of  the  second  day 
following  the  date  on  which  a 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated. 
Note  that  the  term  "publicly 
distributed"  refers  to  communications 
distributed  by  radio  or  television  {see  1 1 
CFR  100.29(a)(5))  and  the  term 
■publicly  disseminated"  refers  to 
communications  that  are  made  public 
via  other  media,  e.g.,  newspaper, 
magazines,  handbills.  Pre-BCRA 
paragraph  (g)  of  11  CFR  104.5  states  that 
24-hour  reports  of  independent 
expenditures  must  be  received  by  the 
appropriate  officers  no  later  than  24 
hours  after  such  independent 
expenditure  is  made. 

Proposed  paragraph  (j)  of  §104.5 
would  address  the  filing  dates  for 
electioneering  communications. 
Specifically,  it  would  provide  that  the 
24-hour  statements  must  be  received  by 
the  Commission  by  11:59  p.m.  Eastern 
Standard/Daylight  Time  on  the  day 
following  the  date  of  disclosure. 


11  CFR  105.2    Place  of  Filing;  Senate 
Candidates,  Their  Principal  Campaign 
Committees,  and  Committees 
Supporting  Only  Senate  Candidates  (2 
U.S.C.  434(g)(3)) 

The  Commission's  pre-BCRA 
regulations  require  that  24-hour  reports 
of  independent  expenditures  supporting 
or  opposing  Senate  candidates  be  filed 
with  the  Secretary  of  the  Senate.  See 
pre-BCRA  11  CFR  104.4(c).  109.2(b).  In 
BCRA,  Congress  establishes  the 
Commission  as  the  place  of  filing  for 
both  24-  and  48-hour  reports  of 
independent  expenditures,  regardless  of 
the  office  being  sought  by  the  clearly 
identified  candidate.  2  U.S.C. 
434(g)(3)(A).  The  proposed  revisions  to 
§105.2  would  place  the  text  of  pre- 
BCRA  11  CFR  105.2  in  proposed 
paragraph  (a),  adding  the  heading, 
"General  Rule."  New  proposed 
paragraph  (b)  of  11  CFR  105.2  would  be 
headed.  "Exception,"  and  would  state 
that  24-  and  48-hour  reports  of 
independent  expenditures,  must  be  filed 
with  the  Commission  even  if  the 
communication  refers  to  a  candidate  for 
the  Senate.  2  U.S.C.  434(f). 

11  CFR  104.4     Independent 
Expenditures  by  Political  Committees  (2 
U.S.C.  434(b),  (g)) 

The  Commission  has  established 
reporting  requirements  for  political 
committees  making  independent 
expenditures  in  accordance  with  2 
U.S.C.  434(b)  and  (g).  See  pre-BCRA  11 
CFR  104.4.  Paragraph  (a)  of  §104.4 
would  be  unaffected,  other  than  the 
addition  of  a  new  heading,  a 
grammatical  correction,  and  an  updated 
cross-reference. 

Proposed  new  paragraph  (b)  would 
address  reports  of  independent 
expenditures  made  by  a  political 
committee  at  any  point  in  the  campaign 
up  to  and  including  the  20th  day  before 
an  election.  Proposed  paragraph  (b)(1) 
would  address  independent 
expenditures  aggregating  less  than 
$10,000  with  respect  to  a  given  election 
during  the  calendar  year,  up  to  and 
including  the  20th  day  before  an 
election.  This  calendar  year  aggregation 
would  be  based  on  2  U.S.C.  434(b)(4), 
which  requires  calendar  year 
aggregation  for  reports  of  independent 
expenditures  by  political  committees. 
Under  this  calendar  year  approach, 
political  committees  would  report  the 
independent  expenditures  on  Schedule 
E  of  FEC  Fonn  3X,  filed  no  later  than 
the  regular  reporting  date  under  11  CFR 
104.5.  The  Commission  would  interpret 
2  U.S.C.  434(g),  added  to  the  Act  by 
BCRA,  to  require  aggregation  toward  the 
various  thresholds  for  independent 
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expenditure  reporting  to  be  done  on  a 
per  election  basis  within  the  calendar 
year.  For  example,  if  a  political 
committee  made  $5,000  in  independent 
expenditures  with  respect  to  a  Senate 
race,  and  $5,000  in  independent 
expenditures  with  respect  to  a  House 
race,  and  both  of  these  events  occurred 
before  the  20th  day  before  the  election, 
that  political  committee  would  not  be 
required  to  file  48-hour  reports,  but 
would  be  required  to  disclose  the 
independent  expenditures  in  its 
regularly  scheduled  reports.  If  the 
political  committee  makes  $5,000  in 
independent  expenditures  with  respect 
to  a  clearly  identified  candidate  in  the 
primary,  and  an  additional  $5,000  in 
independent  expenditures  with  respect 
to  the  same  candidate  in  the  general 
election,  no  48-hoiu'  reports  would  be 
required;  but  again  the  committee 
would  be  required  to  disclose  the 
independent  expenditures  in  its 
regularly  scheduled  reports.  The 
Conunission  requests  comments  on 
whether  a  different  time  period,  such  as 
an  election  cycle,  should  be  employed 
instead  of  the  calendar  year  period. 

Paragraph  (b)(2)  would  address 
independent  expenditures  aggregating 
$10,000  or  more  during  the  calendar 
year  up  to  and  including  the  20th  day 
before  an  election.  These  reports  would 
also  be  filed  on  Schedule  E  of  FEC  Form 
3X.  However,  these  reports  would  be 
required  to  be  received  by  the 
Conunission  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
second  day  following  the  date  on  which 
a  conmiunication  that  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Further,  political 
committees  would  have  to  file  an 
additional  48-hoiu'  report  each  time 
subsequent  independent  expenditures 
reach  the  $10,000  threshold  with 
respect  to  the  same  election  to  which 
the  first  report  related. 

The  Conunission  proposes  revisions 
to  renumbered  paragraph  (c)  [i.e.,  pre- 
BCRA  11  CFR  104.4(b))  stating  that  24- 
hour  reports  must  be  received  by  the 
Commission  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
day  following  the  date  on  which  the 
$1,000  threshold  is  reached  during  the 
final  20  days  before  the  election. 
Further,  proposed  revisions  to  this 
paragraph  would  specifically  state  that 
additional  24-hoiu'  reports  must  be  filed 
each  time  during  the  24-hour  reporting 
period  in  which  subsequent 
independent  expenditures  reach  or 
exceed  the  $1 ,000  threshold  with 
respect  to  the  same  election  to  which 
the  previous  report  related. 


Proposed  paragraph  (d)  would  contain 
the  report  verification  information 
currently  found  in  pre-BCRA  paragraph 
(b)  of  §104.4.  There  would  be  non- 
substantive grammatical  changes  to 
conform  this  paragraph  to  other  changes 
in  the  overall  section. 

Proposed  paragraph  (e)  would  largely 
restate  pre-BCRA  paragraph  (c)  of 
§104.4.  The  most  significant  proposed 
change  to  this  paragraph  would  be  to 
make  the  Commission  and  not  the  . 
Secretary  of  the  Senate  the  place  of 
filing  for  24-  and  48-hour  reports  of 
independent  expenditures  relating  to 
Senate  candidates.  2  U.S.C.  434(g)(3). 
See  the  discussion  of  11  CFR  105.2, 
above. 

Proposed  paragraph  (f)  of  11  CFR 
104.4  would  address  aggregation  of 
independent  expenditures  for  reporting 
purposes.  The  provisions  of  pre-BCRA 
11  CFR  109.1(f)  would  be  redesignated 
and  revised  to  explain  when  and  how 
political  committees  and  other  persons 
making  independent  expenditures  must 
aggregate  independent  expenditures  for 
purposes  of  determining  whether  48- 
hoiu-  and  24-hour  reports  must  be  filed. 
Note  that  this  proposed  aggregation  rule 
would  apply  to  independent 
expenditures  by  political  committees,  as 
well  as  other  persons;  proposed  11  CFR 
109.10(c)  and  (d)  would  cross-refer  to 
this  paragraph.  Proposed  paragraph  (f) 
would  establish  that  every  date  on 
which  a  commimication  that  constitutes 
an  independent  expenditure  is 
"publicly  distributed"  or  otherwise 
publicly  disseminated  serves  as  the  date 
that  every  person  must  use  to  determine 
whether  the  total  amount  of 
indepiendent  expenditures  has,  in  the 
aggregate,  reached  or  exceeded  the 
threshold  reporting  amoimts  ($1,000  for 
24-hour  reports  or  $10,000  for  48-hour 
reports).  The  term  "publicly 
distributed"  would  have  the  same 
meaning  as  in  new  11  CFR  100.29(b)(6), 
which  the  Commission  is  promulgating 
as  part  of  a  separate  rulemaking.  Thus, 
proposed  paragraph  (f)  would  set  the 
same  date  as  the  starting  date  from 
which  a  person  would  have  one  or  two 
days,  where  applicable,  to  file  a  24-hour 
or  48-hour  report  on  independent 
expenditures. 

In  addition.  Congress  changed  the 
reporting  requirements  by  adding  the 
phrase  "or  contracts  to  make"  to  the 
statute.  2  U.S.C.  434(g)(1),  (2).  BCRA  ties 
24-hour  and  48-hour  reporting  of 
independent  expenditures  to  the  time 
when  a  person  "makes  or  contracts  to 
make  independent  expenditures  *  *  *' 
aggregating  at  or  above  the  $1,000  and 
$10,000  thresholds,  respectively.  2 
U.S.C.  434(g)(4).  Therefore,  under 
proposed  11  CFR  104.4(f),  each  person 


would  be  required  to  include  as  of  the 
proposed  trigger  date,  in  the  calculatitm 
of  the  aggregate  amount  of  independent 
expenditures,  both  disbursements  for 
independent  expenditures  and  all 
contracts  obligating  funds  for 
disbursement  for  independent 
expenditures.  Under  this  approach  and 
the  proposed  timing  requirements 
described  above,  once  a  communication 
that  constitutes  an  independent 
expenditure  is  publicly  distributed  or 
disseminated  as  explained  above,  the 
person  who  paid  for.  or  who  contracted 
to  pay  for,  the  communication  would  be 
able  to  determine  whether  the 
communication  satisfied  the  "express 
advocacy"  requirement  of  the  definition 
of  an  independent  expenditure  (see  11 
CFR  100.16)  and  would  therefore  be 
able  to  determine  whether  the 
disbursement  for  that  communication 
constituted  an  independent 
expenditure.  A  person  reaching  or 
exceeding  the  applicable  reporting 
threshold  would  be  responsible  for 
submitting  a  report  by  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
day  after,  for  24-hour  reporting,  or  two 
days  after,  for  48-hour  reporting,  the 
date  of  the  public  distribution  or 
dissemination  of  that  communication. 
Please  note  that  under  the  proposed 
rules,  independent  expenditures  would 
be  reported  by  political  committees  after 
a  disbursement  is  made,  or  a  debt 
reportable  under  11  CFR  104.11(b)  is 
incurred,  for  an  independent 
expenditure,  but  no  later  than  11:59 
p.m.  of  the  day  following  the  day  on 
which  the  independent  expenditure  is 
first  publicly  distributed  or  otherwise 
publicly  disseminated. 

In  some  situations,  a  political 
conmiittee  will  not  make  pajonent  or 
incur  a  reportable  debt  before  the 
communication  underlying  the 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  If  the  communication  is 
both  publicly  distributed  or  otherwise 
publicly  disseminated  and  paid  for  in 
the  same  reporting  period,  tlien  the 
committee  would  report  the 
independent  expenditure  on  Schedule  E 
for  that  reporting  period.  If  the 
communication  is  aired  in  one  reporting 
period  [e.g.,  during  the  24-hour 
reporting  period)  and  payment  is  made 
in  a  later  reporting  period  [e.g.,  during 
the  post-general  election  period),  then 
the  committee  would  report  the 
independent  expenditure  as  a  memo 
entry  on  Schedule  E  in  the  reporting 
period  in  which  payment  is  made. 

In  other  situations,  however,  a 
political  committee  may  pay  the 
production  and  distribution  costs 
associated  with  an  independent 
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expenditure  in  one  reporting  pt-rnKi,  hut 
not  piibiiciv  distribute  or  otherwise 
publiclv  disseminate  it  until  d  later 
repfirtint;  period  In  this  case,  the 
committee  would  report  the  payment  as 
a  disbursement  on  ,St  hedule  B  for 
operating  expenditures.  When,  in  a 
subsequent  reporting  period,  the 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated,  the 
committee  would  file  a  Schedule  E  for 
the  independent  expenditure 
referencing  the  earlier  Schedule  B 
transaction.  The  committee  would  also 
report  the  disbursement  for  the 
independent  expenditure  as  a  negative 
entr\-  on  Schedule  B  so  the  total 
disbursements  are  not  inflatt^d. 
Alternativelv.  if  the  committee  wishes 
to  disclose  the  independent  expenditure 
before  the  communication  is  publicly 
disseminated,  it  could  report  the 
independent  expenditure  on  Schedule  E 
for  the  reporting  period  in  which  the 
disbursement  is  made,  with  no  further 
reporting  obligation  except  for  the  48- 
hour  report  if  the  total  disbursements 
for  independent  expenditures  equal  or 
exceed  Si 0.000  at  the  time  the 
communication  is  publicly  distributed 
or  other^^ise  publicly  disseminated 

Obligations  incurred  but  not  yet  paid 
(that  are  reportable  debts),  must  be 
reported  on  Schedule  D  When,  in  a 
subsequent  reporting  period,  the 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated,  the 
committee  must  file  a  Schedule  E 
referencing  the  debt  on  Schedule  D.  The 
committee  must  continue  to  report  the 
debt  on  Schedule  D  (and  any  payment 
on  it  on  Schedule  E).  until  the  debt  is 
extinguished. 

The  Commission  seeks  comment  on 
its  proposed  interpretation  of  Bt^RA's 
"makes  or  contracts  to  make'   language 
and  the  triggering  mechanism  for  24- 
hour  and  48-hour  reports.  Specifically, 
the  Commission  seeks  comment  (jn  an 
alternative  interpretation  that  would 
make  the  actual  disbursement  or  the 
execution  of  the  contract  to  make  the 
disbursement  for  an  independent 
expenditure,  rather  than  the  public 
distribution  or  dissemination  of  the 
resulting  communication,  the  triggering 
mechanism  for  the  reporting 
requirements  once  the  disbursements 
and  obligations  equal  or  exceed  the 
respective  thresholds  This  change 
would  require  earlier  reporting  than  is 
currently  required  or  proposed  {i.e.. 
when  the  communication  is  publicly 
disseminated).  The  policy  reasons  for 
adopting  this  alternative  interpretation 
would  be  similar  to  those  described  in 
the  NPRM  on  the  reporting  of 
electioneering  communications  See 


•  Electioneering  Communications" 
N'l'RM.  t,7  FR  51.131  (Aug.  7.  2002). 

Propo.sed  11  CFR  109.10     Independent 
Expenditure  by  Persons  Other  Than 
Political  Committees 

Proposed  new  §  109.10  would  set 
forth  the  revised  reporting  requirements 
of  pre-BC:R,^  *?  109.2.  Under  proposed 
new  <5 109.10,  persons  other  than 
political  committees  would  have  to 
report  their  independent  expenditures 
on  either  EEC  Form  5  or  in  a  signed 
statement  containing  certain 
iiiTormation  regarding  the  person  who 
made  the  independent  expenditure  and 
the  nature  of  the  expenditure  itself. 

Proposed  paragraph  (a)  of  11  CFR 
109  10  would  provide  a  cross-reference 
to  1 1  c:FR  104  4  for  political 
tommittetis.  under  which  they  must 
report  independent  expenditures. 
Paragraph  (a)  of  pre-BCRA  11  CFR  109.2 
would  t)e  moved  to  proposed 
paragraphs  (b)  and  (c)  of  §  109.10. 

Proposed  paragraph  (c)  would  address 
reports  of  independent  expenditures 
aggregating  $10,000  or  more  with 
respect  to  a  given  election  from  the 
beginning  of  the  calendar  year  up  to  and 
including  the  20th  day  before  an 
election.  This  proposed  paragraph 
would  require  that  48-hour  reports  of 
independent  expenditures  be  received 
rather  than  filed  by  1 1:59  pm  of  the 
second  day  after  the  date  on  which  the 
$10,000  threshold  is  reached.  See 
discussion  of  received  versus  filed  in 
^  100.19,  above.  Pre-BCRA  paragraph  (b) 
of  tj  109.2  indicates  that  24-hour  reports 
must  be  received  after  a  disbursement  is 
made  for  an  independent  expenditure, 
but  no  later  than  24  hours  after  an 
independent  expenditure  is  "made" 
under  pre-BCRA  paragraph  109.1(f)   See 
the  discussion  of  proposed  11  CFR 
104  4(f).  above.  Under  the  proposed 
rules,  paragraph  (b)  of  pre-BCRA  §  109.2 
would  be  moved  to  new  paragraph  (d) 
of  1 1  CFR  109.10  and  revised  to  reflect 
the  modification  to  the  aggregation  and 
filing  requirements  in  proposed  11  CFR 
100  19(d)  and  104  4  that  are  discussed 
above 

Proposed  revisions  to  paragraph  (d)  of 
11  CFR  109  10  (pre-BCRA  11  CFR 
109  2(b))  would  also  mirror  the  changes 
in  1 1  CFR  104  4(c)  as  to  when  24-hour 
reports  of  independent  expenditures 
aggregating  $1 .000  or  more  after  the 
20lh  day  before  the  election. 

Proposed  paragraph  (e)  of  1 1  CFR 
109.10  (i.e  .  pre-BCRA  11  CFR 
109.2(a)(1)  and  (c))  would  address  the 
contents  and  verification  of  statements 
filed  in  lieu  of  FEC  Form  5.  Proposed 
paragraph  (e)  would  include  one 
significant  change  from  pre-BCRA 
109  2(a)(1)  and  (c):  A  person  making  an 


independent  expenditure  would  now  be 
required  to  certify  that  the  expenditure 
was  made  independently  from  a 
political  party  committee  and  its  agents, 
in  addition  to  the  pre-BCR.^ 
requirement  of  certification  that  the 
expenditure  was  not  coordinated  with  a 
candidate,  the  candidate's  authorized 
committee,  or  an  agent  of  either  of  the 
foregoing.  This  change  reflects  the 
addition  of  political  party  committees  to 
the  definition  of  "independent 
expenditure"  in  2  U.S.C.  431(17)  and 
the  description  of  coordination  in  2 
U.S.C.  441a(a)(7)(B)(ii)  under  BCRA.  For 
the  same  reasons  explained  with 
reference  to  the  definition  of 
"independent  expenditure"  in  proposed 
1 1  CFR  100.16.  the  Commission  would 
continue  to  include  "consultation"  in 
the  description  of  activity  that  would 
cause  an  expenditure  to  lose  its 
independence  [i.e.,  "in  cooperation, 
consultation,  or  concert  with"  a 
candidate  or  political  party  committee) 
even  though  the  statutory  definition  in 
2  U.S.C.  431(17)  does  not  retain  the 
term. 

Proposed  11  CFR  104.20— Reporting 
Electioneering  Communications 

1.  Introduction 

In  the  Electioneering  Communications 
Final  Rules,  the  Commission  stated  it 
would  revise  the  proposed  rules  on 
reporting  electioneering 
communications  and  re-propose  the 
rules  as  part  of  this  rulemaking.-^ 
Consequently,  these  proposed  rules 
include  the  reporting  requirements  for 
electioneering  communications. 
Although,  the  Electioneering 
Communications  NPRM  originally 
would  have  designated  the  reporting  of 
electioneering  communications  as 
§  104.19,  the  proposed  rules  would 
designate  reporting  of  electioneering 
communications  as  section  proposed 
§  104.20.  Please  note  that  in  the 
narrative  that  follows,  citations  to 
§  104.19  refer  to  the  original  proposed 
rules  in  the  Electioneering 
Communications  NPRM,  and  citations 
to  §  104.20  refer  to  the  proposed  rules  in 
this  BCRA  reporting  NPRM. 

2.  Disclosure  Date 

BCRA  requires  persons  who  make 
electioneering  communications  costing 
more  than  $10,000  to  file  disclosure 
statements  with  the  FEC  within  24 
hours  of  the  disclosure  date.  2  U.S.C. 
434(f)(1).  In  the  Electioneering 
Communications  NPRM,  proposed 
§  104.19fb)  would  have  defined 


-  The  original  proposed  rules  were  part  of  the 
Electioneering  Communications  NPRM  See  67  FR 
31.131.  51,145  (,^ug   7.2002). 
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"disclosure  date"  as  "the  first  date  by 
which  a  person  has  made  one  or  more 
disbursements,  or  has  executed  one  or 
more  contracts  to  make  disbursements, 
for  the  direct  costs  of  producing  or 
airing  electioneering  communications 
aggregating  in  excess  of  $10,000;  *   *   *" 
67  FR  at  51,145  (August  7,  2002).  The 
Electioneering  Communications  NPRM, 
however,  sought  conunent  on  whether 
the  disclosure  date  should  be  the  date 
on  which  the  electioneering 
communication  aired.  Thus,  under  this 
proposal,  an  organization  could  make 
disbursements  or^nter  into  a  contract  to 
make  disbursements  that  exceed 
$10,000,  but  would  not  be  required  to 
disclose  the  disbursements  or  contract 
until  the  electioneering  communication 
is  aired.  Although  BCRA  uses  the  term 
"airing,"  the  Conmiission  has 
determined  that  "publicly  distributed" 
more  accurately  encompasses  how 
electioneering  communications  are 
disseminated  to  the  public,  including 
the  airing  of  these  conmiunications.  In 
the  Electioneering  Communications 
Final  Rules,  the  Commission  defines 
"publicly  distributed"  to  mean  "aired, 
broadceist,  cablecast,  or  otherwise 
disseminated  through  the  facilities  of  a 
television  station,  radio  station,  cable 
television  system,  or  satellite  system." 
11  CFR  100.29(b)(6).  Therefore,  the 
proposed  §  104.20(a)(5)  would  adopt  the 
definition  of  "publicly  distributed"  in 
11  CFR  100.29(b)(6)  and  the  term 
"publicly  distributed"  would  be  used 
throughout  the  proposed  rules  instead 
of  "airing." 

All  of  tne  commenters  who  addressed 
this  issue  disagreed  with  the  proposed 
rule  and  advocated  adopting  a  final  rule 
that  would  define  "disclosure  date"  as 
the  date  of  the  public  distribution  of  the 
electioneering  communication.  ^  They 
argued  that  there  is  no  electioneering 
commimication,  and  therefore  no 
reporting  requirement,  until  the 
communication  is  actually  publicly 
distributed.  One  witness  at  the  August 
28,  2002  public  hearing  on 
electioneering  communications  did 
acknowledge  that  in  some  cases  it  may 
be  difficult  to  ascertain  when  an 
electioneering  communication  is 
publicly  distributed  for  purposes  of 
triggering  the  24-hour  reporting  period 
because  the  contract  may  not  specify  a 
precise  time  that  the  communication 


3 Two  commenters,  submitting  joint  written 
comments,  originally  supported  a  two-step 
reporting  process — a  general  report  when  there  is  a 
disbursement  or  a  contract  followed  later  by  a 
specific  report  when  the  electioneering 
communication  is  aired.  While  testifying  at  the 
Commission's  public  hearing,  these  commenters 
agreed  that  defining  "disclosure  date"  as  the  date 
of  airing  is  an  acceptable  alternative. 


will  be  publicly  distributed  or  because 
in  some  instances  the  broadcaster  does 
not  air  the  communication  during  the 
block  of  time  specified  in  the  contract. 
In  addition,  the  Commission  believes 
that  there  could  be  legal  and  practical 
concerns  with  compelling  disclosure  of 
potential  electioneering 
communications  before  they  are 
finalized  and  publicly  distributed, 
particularly  when  such  disclosure  could 
force  reporting  entities  to  divulge 
confidential  strategic  and  political 
information  about  their  possible  future 
activities. 

Taking  into  consideration  the 
comments  described  above,  the 
Commission  proposes  to  make  the  date 
that  an  electioneering  communication  is 
publicly  distributed  as  the  disclosure 
date  under  proposed  §104. 20(a)(1).  The 
Commission's  proposal  reflects  its 
concerns  that  there  are  legal  and 
practical  issues  associated  with 
compelling  disclosure  of  potential 
electioneering  communications  before 
they  are  finalized  and  publicly 
distributed.  To  address  the  concern  that 
a  person  may  not  know  the  exact  time 
an  electioneering  communication  will 
be  publicly  distributed  during  the  day 
that  it  is  scheduled  to  air,  the 
Commission  is  proposing  to  interpret 
the  24-hour  period  in  which  to  report 
the  electioneering  communication  as 
starting  at  the  end  of  the  day  in  which 
the  communication  is  publicly 
distributed.  Therefore,  proposed 
§104. 20(b)  would  require  reporting  of  an 
electioneering  communication  by  the 
end  of  the  following  day.  The 
Commission  seeks  comment  on  this 
interpretation. 

3.  Aggregation  of  Direct  Costs  of 
Producing  or  Airing  Electioneering 
Communications 

In  the  Electioneering  Conmiunications 
NPRM,  proposed  §104. 19(a)  would  have 
required  every  person  who  makes  a 
disbursement,  or  executes  a  contract,  for 
the  direct  costs  of  producing  or  airing 
electioneering  communications  that 
aggregate  in  excess  of  $10,000  during  a 
calendar  year  to  file  a  statement  with 
the  Commission.  Furthermore,  proposed 
§104. 19(a)(2)  would  have  included  a 
non-exhaustive  list  of  what  constitutes 
direct  costs  of  electioneering 
communications.  The  Commission 
sought  comment  on  two  issues  relating 
to  this  proposed  requirement.  The  first 
was  whether  the  list  in  proposed 
§104. 19(a)(2)  was  adequate  and  whether 
the  list  should  be  exhaustive.  The 
second  issue  was  whether  the  direct 
costs  of  producing  an  electioneering 
communication  and  the  direct  costs  of 
airing  it  should  be  aggregated  separately 


or  together  to  determine  whether  the 
SlO.OOO  threshold  has  been  reac:he(i. 

The  commenters  to  the  Electioneering 
Communications  NPRM  were  split  on 
the  issue  of  whether  the  list  of  direct 
costs  in  proposed  t!l04. 19(a)(2)  should 
be  exhaustive  or  non-exhaustive.  One 
commenter  who  supported  an 
exhaustive  list  argued  that  it  is  clear 
what  is  involved  in  producing  a 
communication,  and  the  proposed  rule 
adequately  addresses  that.  Another 
commenter  recommended  a  non- 
exhaustive  list  so  that  the  Commission 
could  retain  flexibility  to  identify  other 
costs  associated  with  producing  and 
airing  communications  not  listed  in  the 
proposed  rules. 

In  order  to  provide  clear  guidance  on 
this  issue,  proposed  11  CFR  104.20(a)(2) 
would  include  an  exhaustive  list  of 
direct  costs  associated  with  producing 
or  airing  electioneering  communications 
within  the  proposed  definition  of 
"(Jirect  costs  of  producing  or  airing 
electioneering  communications  "  The 
Commission  seeks  comments  on 
whether  there  are  other  direct  costs 
associated  with  producing  or  airing 
electioneering  communications  that 
should  be  included  in  the  proposed 
definition.  In  particular,  the 
Commission  seeks  comment  on  what,  if 
any,  other  in-house  production  costs 
should  be  considered  direct  costs.  The 
Commission  also  welcomes  additional 
comments  on  whether  the  list  in 
proposed  §104, 20(a)(2)  should  be 
exhaustive. 

The  commenters  also  disagreed  on  the 
question  of  the  aggregation  of  direct 
costs  of  producing  or  airing 
electioneering  communications.  Some 
commenters  argued  that  BCRA  should 
be  read  to  require  that  these  costs 
should  be  aggregated  separately.  Under 
this  interpretation,  if  it  costs  a  person 
$7,000  to  produce  the  electioneering 
communication  and  $7,000  to  air  it.  the 
threshold  has  not  been  met  because 
neither  the  direct  costs  of  producing  or 
airing  the  electioneering  communication 
reached  $10,000,  In  contrast,  other 
commenters  argued  that  BCRA 
mandates  that  the  direct  costs  of 
producing  and  airing  the  electioneering 
communication  be  aggregated.  Under 
this  approach,  the  example  above  would 
result  in  the  $10,000  threshold  being 
met  because  the  direct  costs  of 
producing  and  airing  would  be  $14,000. 

The  language  in  proposed  §104. 20(b) 
would  be  identical  to  the  language 
originally  proposed  in  §104. 19(a).  Thus, 
when  the  direct  costs  of  producing  or 
eiiring  an  electioneering  communication 
exceed  $10,000  when  aggregated 
together,  the  person  who  is  making  the 
electioneering  communication  would  be 
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required  tu  file  a  statement  with  the 
Commission  when  the  electioneering 
communication  is  publicly  distributed 

4  Direction  or  Control 

The  Electioneering  Communication 
NPRM  included  two  proposed 
alternatives,  identified  as  Alternative  4- 
A  and  Alternative  4-B,  to  implement 
the  BCR.-\  requirement  to  disclose  "any 
person  sharing  or  exercising  direction  or 
control  over  the  activities"  of  the  person 
making  the  disbursement  for 
electioneering  communications.  See  2 
U.S.C.  434(f)(2)(A).  Many  of  the 
commenters  expressed  concern  that 
both  alternatives  are  vague  and  could 
encompass  a  large  number  of  people, 
especially  for  electioneering 
communications  made  by  membership 
organizations.  Some  of  the  commenters 
were  also  concerned  that  disclosing  this 
information  may  reveal  sensitive  or 
confidential  information  and  the 
decision-making  processes  of 
organizations,  especially  non-profit 
organizations,  thereby  placing  them  at  a 
competitive  disadvantage  For  these 
reasons,  these  commenters  argued  that 
the  Commission  should  require  limited. 
if  any.  disclosure  of  persons  who  share 
or  exercise  direction  or  control  over  the 
person  who  makes  disbursements  for 
electioneering  communications  or  the 
activities  involved  in  making 
electioneering  communications. 

In  contrast,  several  commenters. 
including  the  Congressional  sponsors  of 
BCRA.  disagreed  with  both  alternatives 
because  in  their  view  neither  would 
disclose  sufficiently  the  information 
required  by  BCRA.  See  id  They  argued 
that  the  purpose  of  this  disclosure 
requirement  is  to  reveal  not  only  those 
who  have  direction  or  control  over  the 
electioneering  communications,  but  also 
those  who  have  direction  or  control  over 
the  organization  that  makes  the 
electioneering  communications. 

While  the  Commission  appreciates 
the  concerns  of  those  who  objected  to 
disclosure  of  the  decision-making 
process  of  their  organizations,  BCRA 
requires  persons  who  make 
electioneering  communications  to 
disclose  those  who  share  or  exercise 
direction  or  control  over  the  person 
making  the  disbursement  for 
electioneering  communications.  2 
U.S.C.  434(f)(2)(A).  Because  neither 
Alternative  4-A  nor  Alternative  4-B  in 
the  Electioneering  Communications 
NPRM  appear  to  encompass  the 
disclosure  required  by  BCR,\.  proposed 
§104. 20(c)(2)  would  not  incorporate 
either  of  the  two  alternatives  Instead, 
proposed  paragraph  (c)(2)  would  adopt 
the  language  of  2  U.S.C.  434(f)(2)(A). 


The  Eku.tionijoring  Communications 
NPRM  sought  ciimment  on  whether  the 
proposed  rules  should  define  "direction 
or  control  over  the  activities"  and 
whether  such  definition  should  draw 
upon  the  existing  earmarking 
regulations  at  11  CFR  110. 6(d)  or  the 
definition  of  "to  direct"  at  11  CFR 
300  2(n).  A  commenter  suggested  that 
the  definition  should  be  broadly  defined 
and  should  include  those  persons  with 
the  ability  to  influence  the  decision- 
making process  concerning 
electioneering  communications.  While 
this  same  commenter  agreed  that  the 
definition  of  "to  direct"  could  be 
modified  for  inclusion  into  the 
definition  of  "direction  or  control  over 
the  activities."  another  commenter 
stated  that  it  is  unsuitable  to  use  the 
definition  of  "to  direct"  or  the 
earmarking  regulations  in  this  context. 

To  provide  mrther  guidance  on 
proposed  4)104. 20(c)(2),  the  proposed 
rules  would  include  a  definition  of 
"sharing  or  exercising  direction  or 
control  "  Because  it  appears  that 
"direction  or  control"  in  the  context  of 
2  U.S.C.  434(f)(2)(A)  refers  to  the 
management  or  decision-making  process 
of  an  organization  or  a  qualified 
nonprofit  corporation  ("QNC"). 
proposed  §104. 20(a)(3)  would  define 
"sharing  or  exercising  direction  or 
control"  to  mean  exercising  authority  or 
responsibility  for  policy  formulation, 
dav-to-day  management,  obligation  of 
funds,  or  hiring  or  firing  employees.  The 
Commission  believes  that  these 
functions  would  provide  sufficient 
scope  to  capture  responsible  persons 
and  entities  without  sweeping  too 
broadly. 

In  the  alternative,  the  Commission 
could  define  "sharing  or  exercising 
direction  or  control"  to  mean  the 
officers,  directors,  partners,  or  any  other 
individuals  who  have  the  authority  to 
bind  the  organization,  entity,  or  person 
making  the  disbursement  for 
electioneering  communication.  This 
alternative,  which  is  not  reflected  in  the 
proposed  rules,  seeks  a  more  objective, 
bright-line  definition  of  "direction  or 
control"  and  would  focus  the  definition 
on  those  persons  who  have  the  authority 
to  act  on  behalf  of  the  organization.  The 
(Commission  seeks  comments  on  these 
approaches  to  implementing  2  U.S.C. 
434(f)(2)(A).  The  Commission  also  seeks 
comments  on  how  these  proposals 
would  apply  to  individuals  making 
electioneering  communications. 

5.  Identification  of  Candidates  and 
Elections 

Under  2  U.S.C.  434(f)(2)(D).  the 
elections  to  which  the  electioneering 
communications  pertain,  as  well  as  the 


names  of  all  clearly  identified 
landidates  referred  to  in  the 
communications,  must  be  disclosed. 
The  Electioneering  Communications 
NPRM  provided  two  alternatives  to 
proposed  11  CFR  104.19(b)(5), 
identified  as  Alternative  5-A  and 
Alternative  5-B,  which  would 
implement  this  statutory  provision.  67 
FR  51.146.  Both  alternatives  would 
require  disclosure  of  the  election  and  all 
clearly  identified  candidates  who  are 
referred  to  in  the  electioneering 
communication,  but  contain  different 
language.  Commenters  preferred  the 
language  of  Alternative  5-B  because  it 
would  be  easier  to  read  and  would  be 
more  consistent  with  2  U.S.C. 
434(f)(2)(D).  Alternative  5-B  arguably 
also  is  more  consistent  with  what  the 
Commission  is  proposing  as  the 
disclosure  date,  see  above,  as  there  is  no 
doubt  as  to  the  names  of  clearly 
identified  candidates  appearing  in  a 
communication  once  a  communication 
is  publicly  distributed.  Accordingly, 
proposed  §104. 20(c)(5)  would 
incorporate  the  language  of  Alternative 
5-B  of  the  Electioneering 
Communications  NPRM. 

6.  Disclosure  of  Donors 

BCRA  requires  persons  who  make 
electioneering  communications  and 
create  segregated  bank  accounts  for 
electioneering  communications  to 
disclose  the  names  and  addresses  of 
contributors  who  contribute  an 
aggregate  of  $1 ,000  or  more  to  that 
segregated  account.  2  U.S.C.  434(f)(2)(E). 
If  the  organization  that  makes 
electioneering  communications  does  not 
use  a  segregated  bank  account,  then  it 
would  be  required  to  disclose  the  names 
and  addresses  of  contributors  who 
contribute  an  aggregate  of  $1,000  or 
more  to  that  organization  from  the 
beginning  of  the  preceding  year  through 
the  disclosure  date.  2  U.S.C.  434(0(2)(F). 

A.  Contributions/Contributors  v. 
Donations/Donors 

In  the  Electioneering  Communications 
NPRM,  the  Commission  sought 
comment  on  whether  amounts  given  to 
persons  who  make  disbursements  for 
electioneering  communications  are 
contributions  subject  to  the  limitations, 
prohibitions,  and  reporting 
requirements  of  the  Act.  The 
Commission  proposed  to  treat  amounts 
given  to  political  committees  as 
contributions  because  BCRA  refers  to 
"funds  contributed"  and  "contributors." 
See  2  U.S.C.  434(f)(2)(E)  and  (F). 
Conversely,  amounts  given  to  persons 
who  are  not  political  committees  would 
not  be  considered  contributions. 
Comments  on  this  issue  were  generally 
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favorable  to  the  Commission's 
approach.* 

Upon  further  analysis  of  this  issue, 
the  Commission  proposes  a  different 
approach  as  to  the  question  of  whether 
amoimts  given  for  electioneering 
communications  are  contributions  or 
donations.  As  stated  in  the 
Electioneering  Communications  Final 
Rules,  the  definition  of  "electioneering 
communications"  does  not  include 
expenditures  or  independent 
expenditures  that  are  subject  to  the 
limitations,  prohibitions,  and  reporting 
requirements  of  the  Act  and  the 
Commission's  regulations.  11  CFR 
100.29(c)(3).  Communications  made  by 
political  committees  that  would 
otherwise  qualify  as  electioneering 
communications  would  be  reported  as 
expenditures  or  independent 
expenditiu^s  because  they  are  made  in 
cormection  with  Federal  elections.  By 
operation  of  the  exemption  of 
expenditm^s  and  independent 
expenditures  from  the  definition  of 
"electioneering  conununications,"  these 
coiiununications  would  not  be 
considered  electioneering 
communications.  Therefore,  political 
committees,  by  definition,  do  not  make 
electioneering  communications. 
Consequently,  only  persons  who  are  not 
political  committees  would  make 
disbursements  for  electioneering 
communications. 

As  stated  above  and  in  the 
Electioneering  Communications  NPRM, 
the  Commission  proposed  to  designate 
amoimts  given  for  electioneering 
conmiimications  purposes  to  persons 
who  are  not  political  committees  as 
"donations."  The  Commission  believes 
that  amounts  given  to  entities  that  are 
not  political  committees  for 
electioneering  communications  should 
not  be  treated  as  contributions  and 
should  not  count  towards  political 
committee  status,  unless  these  amounts 
would  otherwise  constitute  a 
contribution  under  subparts  B  and  C  of 
part  100.  Although  the  statutory 
language  of  BCRA  uses  the  terms 
"contributor"  and  "contributed,"  it  does 
not  use  the  term  "contribution"  nor 
does  it  amend  the  definition  of 
"contribuUon"  in  2  U.S.C.  431(8).  Thus, 
it  appears  that  Congress  did  not  intend 
these  amounts  to  be  contributions 
automatically  to  persons  who  are  not 


•*  Further,  one  commenter,  in  response  to  the 
Commission's  question  concerning  treatment  of 
amounts  given  to  non-Federal  accounts  of  a    . 
separate  segregated  fund  or  to  non-connected 
committees,  argued  that  amounts  given  to  non- 
Federal  accounts  should  not  he  treated  as 
contributions  subject  to  the  prohibitions  against 
corporations  and  labor  organization  funding 
electioneering  communications. 


political  committees,  especially  in  light 
of  the  statutory  exemption  for 
expenditures  and  independent 
expenditures  from  the  definition  of 
' ' electioneering  communi cations . ' ' 
Accordingly,  proposed  §104. 20(c)  refers 
to  amounts  given  for  electioneering 
communications  as  "donations"  and  the 
givers  of  the  amounts  as  "donors." 
Additionally,  all  comments  on  the 
Electioneering  Communications  NPRM 
on  this  issue  favored  this  approach.  The 
Coiiunission  again  seeks  comment  on 
this  approach. 

B.  Disclosure  Requirements 

In  reading  2  U.S.C.  434(fl(2){E)  and  (F) 
together  Vkrith  2  U.S.C.  441b(c)(3)(B),  the 
Commission  stated  in  the  Electioneering 
Communications  NPRM  that  these 
disclosure  requirements  for  segregated 
bank  accounts  appear  to  apply  only  to 
qualified  nonprofit  corporations 
organized  under  26  U.S.C.  501(c)(4).  See 
67  FR  51,143.  Therefore,  proposed  11 
CFR  104.19(b)(6)  would  have  required 
only  QNCs  to  disclose  their  contributors 
for  purposes  of  electioneering 
communications.  See  11  CFR  114.10  for 
QNC  status. 

The  Electioneering  Communications 
NPRM  narrative  that  explained 
proposed  section  104.19(b)(7)  clearly 
states  that  all  persons  who  make 
electioneering  communications, 
including  QNCs  that  do  not  use 
segregated  bank  accounts,  would  be 
required  to  disclose  their  contributors 
who  contribute  an  aggregate  of  over 
$1,000  during  the  prescribed  time 
period.  67  FR  51,143.  Nevertheless, 
some  commenters  interpreted  proposed 
§104. 19(b)(7)  to  apply  only  to  QNCs  and 
objected  to  limiting  the  disclosure 
requirements  to  only  QNCs.  They 
argued  that  BCRA  does  not  limit  the 
requirements  of  2  U.S.C.  434(f)(2)(E)  and 
(F)  to  just  QNCs.  Consequently,  they 
recommended  that  all  persons  who 
make  electioneering  communications 
should  be  required  to  disclose  their 
contributors  under  proposed 
§104.19(b)(7)  and  the  option  for 
segregated  bank  accounts  in  proposed 
§104.19rb)(6)  should  be  extended  to  all 
persons  who  make  electioneering 
communications.  Additionally,  some 
commenters  expressed  concern  as  to  the 
requirement  that  organizations  would  be 
required  to  disclose  their  donors 
because  donors  may  become  inhibited 
from  making  donations  aggregating  over 

$1,000. 

Because  the  Commission  sees  merit  in 
these  arguments,  the  revised  proposed 
rules  reflect  the  commenters' 
suggestions  and  would  make  clear  that 
the  application  of  proposed 
§§104. 20(c)(7)  and  (8)  would  include  all 


persons  who  make  electioneering 
communications,  not  just  QNCs. 
Proposed  paragraphs  (c)(7)  and  (8) 
would  incorporate  the  language  in 
proposed  §§104. 19(b)(6)  and  (7)  with 
modifications  as  discussed  below. 

(1)  Disclosure  of  donors  when 
exclusively  using  segregated  bank 
accounts  to  make  disbursements  for 
electioneering  communications 

Under  proposed  §104. 19(b)(6)  in  the 
Electioneering  Communications  NTRM. 
QNCs  that  use  segregated  bank  accounts 
to  make  disbursements  for 
electioneering  conununications  would 
be  required  to  disclose  only  contributors 
who  contributed  an  aggregate  in  excess 
of  $1,000  to  that  segregated  bank 
account.  As  stated  above,  the 
Commission  agrees  with  the  suggestion 
that  this  option  should  be  made 
available  to  all  persons  who  may  make 
electioneering  communications. 
Accordingly,  proposed  §  104.20(c)(7) 
would  allow  all  such  persons  to 
establish  a  separate  bank  account  to 
limit  their  reporting  of  the  identities  of 
their  donors  of  $1 ,000  or  more  to  those 
who  have  donated  directly  to  that  bank 
account,  as  long  as  only  funds  from  the 
separate  bank  account  are  used  to  pay 
for  electioneering  communications. 
Additionally,  the  Commission  notes  that 
the  final  rules  at  11  CFR  114.14(d) 
provide  such  persons  that  are  not  QNCs 
with  the  option  of  establishing  a 
segregated  bank  account  similar  to  that 
allowed  to  QNCs. 

(2)  Disclosure  of  donors  when  not 
exclusively  using  segregated  bank 
accounts  to  make  disbursements  for 
electioneering  communications 

Because  there  was  some  confusion  as 
to  the  scope  of  the  reporting 
requirement  in  proposed  1 1  CFR 
104.19(b)(7),  proposed  11  CFR 
104.20(c)(B)  would  differ  from  proposed 
§  104.19(b)(7)  in  that  it  would  remove 
the  reference  to  QNCs.  Thus,  proposed 
§  104.20(c)(8)  would  make  clear  that  all 
persons  who  make  electioneering 
communications  would  be  required  to 
disclose  their  donors  who  donate  over 
$1,000  in  the  aggregate,  if  they  do  not 
use  segregated  bank  accounts. 

One  commenter  to  the  Electioneering 
Commimications  NPRM  argued  that  the 
members  of  the  organizations  it 
represented  could  be  subject  to  negative 
consequences  if  their  names  are 
disclosed  in  cormection  with  an 
electioneering  communication.  The 
FECA  provides  for  an  advisory  opinion 
process  concerning  the  application  of 
any  of  the  statutes  within  the 
Conunission's  jurisdiction  or  any 
regulations  promulgated  by  the 
Conunission.  and  such  a  group  could 
also  seek  an  advisory  opinion  from  the 


64562 


Federal  Register/ Vol.  67,  No.  203 /Monday,  October  21,  2002 / Proposed  Rules 


Commission  to  determine  if  the  group 
would  be  entitled  to  an  exemption  from 
disclosure  that  would  be  analogous  to 
the  exemption  provided  to  the  Socialist 
Workers  Party  in  Advisory  Opinions 
1990-13  and  1996-^6  (both  of  which 
allowed  the  Socialist  Workers  Party  to 
withhold  the  identities  of  its 
contributors  and  persons  to  whom  it 
had  disbursed  funds  because  of  a 
reasonable  probability  that  the 
compelled  disclosure  of  the  party's 
contributors'  names  would  subject  them 
to  threats,  harassment,  or  reprisals  from 
either  Government  officials  or  private 
parties.)  BC'.RA's  legislative  history 
recognizes  the  need  for  limited 
e.xceptions  in  these  circumstances.  See 
148  Cong  Rec.  S2136  (daily  ed.  Mar.  20. 
2002)  (remarks  of  Sen.  Snowe). 

7.  Other  Content  Requirements 

Proposed  §  104.20(c)  would  require 
disclosure  of  additional  information,  not 
described  above,  in  connection  with  the 
reporting  of  electioneering 
communications  as  mandated  by  BCfl,\ 
See  2  U.S.C.  434(n(2)(A)  and  (C). 
Proposed  paragraph  (c)(1)  would  require 
identification  of  the  person  making  the 
disbursement  or  the  person's  principal 
place  of  business.  Proposed  paragraph 
(c)(3)  would  require  identification  of  the 
custodian  of  the  books  and  accounts. 
Proposed  paragraph  (c)(4)  would  require 
disclosure  of  information  about 
disbursements  that  exceed  $200. 
Proposed  paragraph  (c)(6)  would  require 
identifying  the  disclosure  date. 

8.  Recordkeeping  Requirement 

Proposed  11  CFR  104.20(d)  would 
require  all  persons  who  make 
electioneering  communications  or 
accept  donations  for  the  purpose  of 
making  electioneering  communications 
to  maintain  records  in  accordance  with 
11  CFR  104.14.  In  the  Electioneering 
Communications  NPRM,  proposed 
§  104.19(c)  would  have  exempted  QNCs 
from  the  recordkeeping  requirements. 
The  commenters  who  addressed  this 
issue  were  split  on  whether  QNCs 
should  be  exempted  from  the 
recordkeeping  requirements.  A 
commenter  who  did  not  support  the 
exemption  argued  that  because  these 
entities  are  required  to  report  their 
electioneering  communications,  they 
should  also  be  required  to  maintain 
records  that  relate  to  the  electioneering 
communications  in  order  to  support 
their  reports. 

In  determining  that  all  of  the 
reporting  and  recordkeeping 
requirements  for  political  committees 
were  too  burdensome  for  QNCs  making 
independent  expenditures,  the  Supreme 
Court  in  FECv.  Massachusetts  Citizens 


For  Life.  Inc  ('MCFL")  noted  that 
MCPT,  Inc.  was  subject  to  more 
"extensive  requirements  and  more 
stringent  restrictions"  than 
unincorporated  nonprofit  organizations. 
479  U.S.  238,  254-255  (1986).  In 
contrast,  proposed  §  104.20(d)  would 
require  QNCs  to  maintain  only  those 
records  that  pertain  to  their 
electioneering  communications  which 
should  not  be  burdensome  for  them. 
Additionally,  this  recordkeeping 
requirement  is  no  different  than  what  is 
required  of  any  other  person,  including 
unincorporated  nonprofit  organizations, 
that  make  disbursements  for 
electioneering  communications. 
Furthermore,  the  availability  of  these 
records  would  be  necessary  to  assess  the 
accuracy  of  the  electioneering 
communications  reports  filed  by  QNCs. 
Therefore,  proposed  paragraph  (d) 
would  not  include  an  exemption  for 
QNCs.  The  Commission  welcomes 
further  comments  on  this  issue. 

9  Proposed  Amendment  to  11  CFR 
105.2 

The  Electioneering  Communications 
NPRM  proposed  amending  current  11 
CFR  105.2  to  require  principal  campaign 
committees  of  Senatorial  candidates  and 
other  political  committees  that  support 
only  Senatorial  candidates  to  file  their 
statements  of  electioneering  with  the 
Commission.  The  Commission, 
however,  has  determined  that  political 
committees  do  not  make  electioneering 
communications  by  operation  of  the 
definition  of  "electioneering 
communications  ■  in  11  CFR  100.29. 
Therefore,  proposed  §  105.2(b)  would 
not  incorporate  the  language  from  the 
electioneering  communications  NPRM 
or  include  mention  of  statements  of 
electioneering  communications. 

10  Filing  with  the  Secretary  of  State 

Unlike  the  proposed  provisions  for 
independent  expenditures,  the  proposed 
rules  for  electioneering  communications 
do  not  include  provisions  that  remove 
the  requirement  to  file  reports  of 
electioneering  communications  with  the 
Secretary  of  State  if  that  state  has 
obtained  a  waiver  under  11  CFR 
108.1(b).  Sep  proposed  11  CFR  104.4(e), 
below.  The  Commission  seeks 
( omments  on  whether  proposed  11  CFR 
104.20  should  include  such  a  provision. 
(At  the  current  time,  only  1  state, 
Montana,  and  two  territories,  Guam  and 
Puerto  Rico,  have  not  obtained  waivers.) 


Principal  Campaign  Committee  and 
National  Political  Party  Committee 
Rep(Ming  Schedules 

Proposed  11  CFR  104.5(a)— Principal 
Campaign  Committees  of  House  and 
Senate  Candidates 

Proposed  11  CFR  104.5(a)  would  set 
forth  the  new  reporting  schedule  for  the 
principal  campaign  committees  of 
House  of  Representatives  and  Senate 
candidates.  Prior  to  BCRA,  the  principal 
campaign  committees  of  House  and 
Senate  candidates  were  allowed,  in  the 
non-election  years,  to  file  semi- 
annually. After  November  6,  2002, 
excluding  reports  for  runoff  elections, 
principal  campaign  committees  of 
House  and  Senate  candidates  must  file 
quarterly  in  non-election  years,  as  well 
as  in  the  election  year.  2  U.S.C. 
434(a)(2)(B).  Proposed  revised 
§  104.5(a)(1)  would  state  that  these 
committees  must  file  quarterly.  Like 
other  quarterly  reports,  these  must  be 
complete  as  of  March  31,  June  30, 
September  30,  and  December  31,  and 
must  be  filed  by  April  15.  July  15, 
October  15,  and  January  31  of  the 
following  year,  respectively.  Proposed 
paragraph  (a)(2)  of  11  CFR  104.5  would 
set  forth  the  requirements  for  pre- 
election and  post-general  election 
reports  in  the  election  year,  which 
would  be  identical  to  paragraphs 
(a)(l)(i)  and  (ii)  of  the  pre-BCRA  section. 
The  rules  regarding  semi-annual 
reporting  (in  pre-BCRA  §  104.5(a)) 
would  be  deleted.  Please  note  that  these 
new  reporting  dates  do  not  affect  the 
principal  campaign  committees  or  other 
authorized  committees  of  Presidential 
candidates. 

Proposed  11  CFR  104.5(c) — Committees 
Other  Than  Authorized  Committees  of 
Candidates 

Proposed  revisions  to  the  introductory 
language  for  paragraph  (c)  would  clarify 
that  while  non-authorized  political 
committees  may  choose  to  file  quarterly 
or  monthly,  a  national  committee  of  a 
political  party  must  report  monthly 
under  proposed  11  CFR  104.5(c)(4). 

Proposed  11  CFR  104.5(c)(4)  would  be 
a  new  provision  implementing  the 
BCRA  requirement  that  national 
political  party  committees  must  report 
on  a  monthly  basis.  2  U.S.C. 
434(a)(4)(B).  Previously,  national  party 
committees  were  allowed  to  file 
quarterly  in  the  election  year  and  semi- 
annually in  the  non-election  years.  The 
changes  to  the  Act  by  BCRA  specifically 
state  that  national  political  party 
committees  must  file  monthly, 
including  pre-general  election  and  post- 
general  election  reports.  These  changes 
may  have  been  intended  to  remove  any 
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doubt  as  to  whether  national  political 
party  committees  that  filed  quarterly 
had  to  file  these  reports  if  they  did  not 
make  any  contributions  or  expenditiu-es 
on  behalf  of  candidates  in  these 
elections  during  pre-BCRA  election 
reporting  periods.  These  rules  would 
implement  BCRA's  amendment. 

The  proposed  rules  would  apply  to 
the  Congressional  campaign  conunittees 
of  the  political  parties  as  national 
political  party  committees.  The 
Commission  seeks  comments  on 
whether  Congressional  campaign 
committees  shoiild  so  specifically  be 
included  in  the  regulations. 

1 1  CFR  1 04.3(g}— Funds  for  Party  Office 
Buildings 

Before  BCRA,  the  Act  and 
Commission  regulations  provide  an 
exception  to  the  definition  of 
contribution  and  expenditure  for 
donations  to  a  national  or  State  party 
committee  that  are  specifically 
designated  to  defray  any  cost  incurred 
for  the  construction  or  purchase  of  its 
office  facUity.  Pre-BCRA  2  U.S.C 
431(8)(B)(vii);  pre-BCRA  11  CFR 
100.7(b)(12).  This  exception  is  reflected 
in  current  11  CFR  104.3(g),  which 
provides  that  funds  or  anything  of  value 
that  were  designated  for  party  office 
building  funds  and  received  by  a  party 
committee  must  be  reported  as  memo 
entries. 

To  implement  BCRA,  the  Commission 
adopted  new  regulations  at  11  CFR 
300.12  and  300.35,  which  eliminate  this 
exception  for  national  party  committees 
and  provide  that  the  source  and 
reporting  of  donations  used  for  the  costs 
incurred  by  a  State,  district,  or  local 
party  committee  for  the  purchase  or 
construction  of  its  office  building  are 
subject  to  State  law  if  donated  to  a  non- 
Federal  account  of  the  committee. 
"Prohibited  and  Excessive 
Contributions:  Non-Federal  Funds  or 
Soft  Money;  Final  Rule,"  67  FR  49,123 
and  49,127.  However,  if  funds  or  things 
of  value  are  contributed  to  (or  for  use 
by)  the  Federal  accoimt  of  a  State, 
district,  or  local  party  committee  for  the 
purchase  or  construction  of  its  office 
building,  then  the  amounts  donated  are 
contributions  imder  the  Act. 
Consequently,  proposed  paragraph  (g)  of 
11  CFR  104.3  would  make  it  clear  that 
any  funds  or  things  of  value  received  by 
a  Federal  account  and  used  for  the 
purchase  or  construction  of  an  office 
building,  regardless  of  a  specific 
contributor  designation,  are 
contributions  and  are  not  treated 
differentiy  bom  other  funds  or  things  of 
value  donated  to  a  Federal  accoimt. 


Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  Conunission  certifies  that  the 
attached  proposed  rules,  if  promulgated, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  bases  of  this  certification 
are  several.  There  are  four  areas  in 
which  new  rules  are  being  proposed. 
The  economic  impact  on  small  entities 
of  each  subject  of  new  proposed  rules  is 
addressed  below. 

Independent  expenditure  reporting 
First,  with  regard  to  the  proposed  new 
rules  addressing  independent 
expenditures  that  the  national,  State, 
and  local  party  committees  of  the  two 
major  political  parties,  and  other 
political  committees  are  not  small 
entities  under  5  U.S.C.  601  because  they 
are  not  small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions.  Further,  individual 
citizens  operating  under  these  rules  are 
not  small  entities. 

The  small  entities  to  which  the  rules 
woidd  apply  would  not  be  unduly 
burdened  by  the  proposed  rules  because 
there  is  no  significant  extra  cost 
involved,  as  independent  expenditiires 
must  already  be  reported.  Collectively, 
the  difierential  costs  will  not  exceed  100 
million  dollars  per  year.  In  addition, 
new  reporting  requirements  would  not 
significantly  increase  costs,  as  they  only 
apply  to  those  spending  $10,000  or 
more  on  independent  expenditures,  and 
the  actual  reporting  requirements  are 
the  minimiiTTi  necessary  to  comply  with 
the  new  statute  enacted  by  Congress. 

Electioneering  communications 
Second,  with  regard  to  the  proposed 
rules  addressing  electioneering 
communications,  the  only  burden  the 
proposed  rules  impose  is  on  persons 
who  make  electioneering 
commimications,  and  that  burden  is  a 
minimal  one,  requiring  persons  who 
make  such  communications  to  provide 
the  names  and  addresses  of  those  who 
made  donations  to  that  person  when  the 
costs  of  the  electioneering 
communication  exceed  $10,000.  If  that 
person  is  a  corporation  that  qualifies  as 
a  QNC,  then  it  must  also  certify  that  it 
meets  that  status.  The  nimiber  of  small 
entities  affected  by  the  proposed  rules  is 
not  substantial. 

The  Commission  would  adopt  several 
rules  that  seek  to  reduce  any  burden 
that  might  accrue  to  persons  who  must 
file  reports.  First,  the  Commission 
would  interpret  the  reporting 
requirement  such  that  no  reporting  is 
required  imtil  after  an  electioneering 
communication  is  publicly  distributed. 
More  than  likely,  this  would  only 


require  that  person  to  file  one  report 
with  the  Commission.  Also,  the 
Commission  would  allow  all  persons 
paying  for  electioneering 
communications  to  establish  segregated 
accounts,  and  to  report  the  names  and 
addresses  of  only  those  persons  who 
contributed  to  those  accounts.  Further, 
the  Conunission  would  interpret  the 
statute  to  not  require  that  a  certification 
of  QNC  status  be  filed  until  the  person 
is  also  required  to  file  a  disclosure 
report.  These  are  significant  steps  the 
Commission  would  take  to  reduce  the 
biu-den  on  those  who  would  make 
electioneering  communications.  The 
overall  burden  on  the  small  entities 
affected  by  these  proposed  rules  for 
reporting  electioneering 
communications  would  not  amount  to 
$100  million  on  an  aimual  basis. 
Moreover,  these  proposed  rules  would 
be  no  more  than  what  is  strictly 
necessary  to  comply  with  the  new 
statute  enacted  by  Congress. 

Reporting  schedules  for  house  and 
senate  candidates  Third,  regarding  the 
new  rules  requiring  a  different  non- 
election  year  reporting  schedule  for  the 
authorized  committees  of  House  and 
Senate  candidates,  the  reporting 
frequencies  have  increased,  however, 
the  burden  would  not  amount  to  $100 
million  on  an  annual  basis.  Moreover, 
these  proposed  ndes  would  be  no  more 
than  what  is  strictly  necessary  to 
comply  with  the  new  statute  enacted  by 
Congress. 

Reporting  schedules  for  national 
committees  of  political  parties  Fourth, 
regarding  the  new  rules  requiring  a 
different  reporting  schedule  for  national 
committees  of  political  parties,  as  noted 
above,  the  two  major  national  party 
committees  are  not  small  entities  under 
5  U.S.C.  601. 

List  of  Subjects 

11  CFR  Part  100 

Elections. 
11  CFR  Part  104 

Campaign  funds,  Political  conunittees 
and  parties,  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  105 

Campaign  funds,  Political  candidates. 
Political  committees  and  parties, 
Reporting  and  recordkeeping 
requirements. 

11  CFR  Part  108 

Elections,  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  109 

Elections,  Reporting  and 
Recordkeeping  requirements. 
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For  the  reasons  set  out  in  the 
preamble,  the  Federal  Election 
Commission  propcjses  to  amend 
subchapter  A  of  chapter  I  of  title  11  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  100— SCOPE  AND  DEFINITIONS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431.  434,  and  438la)(8) 

2  Section  100.19  is  amended  as 
follows: 

a.  Revising  the  introductory  text  and 
paragraphs  (b)  through  (e). 

b.  .Adding  a  heading  to  paragraph  (a) 
and  adding  paragraph  (f) 

The  revisions  and  additions  read  as 
follows: 

§  100.19    File,  filed,  or  filing  (2  U.S.C. 
434(a)). 

With  respect  to  documents  required  to 
befded  under  11  CFR  parts  101,  102, 
104.  105,  107,  108,  and  109,  and  any 
modifications  or  amendments  thereto, 
the  terras  file,  filed,  and  films:  mean  one 
of  the  actions  set  forth  in  paragraphs  (a) 
through  (f)  of  this  section.  For  purposes 
of  this  section,  document  means  any 
report,  statement,  notice,  or  designation 
required  bv  the  Act  to  be  filed  with  the 
Commission  or  the  Secretary  of  the 
Senate. 

(a)  Where  to  deliver  reports  *    '   * 

(b)  Timely  filed  General  rule.  A 
document  other  than  those  addressed  in 
paragraphs  (c)  through  (f)  of  this  section, 
is  timely  filed  upon  deposit  as 
registered  or  certified  mail  in  an 
established  U.S.  Post  Office  and 
postmarked  no  later  than  11:59  p.m. 
Eastern  Standard/ Daylight  Time  of  the 
day  of  the  filing  date,  except  that  pre- 
election reports  so  mailed  must  be 
postmarked  no  later  than  1 1 :59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
fifteenth  day  before  the  date  of  the 
election.  Documents  sent  by  first  class 
mail  must  be  received  by  the  close  of 
business  on  the  prescribed  filing  date  to 
be  timely  filed. 

(c)  Electronically  filed  reports.  Fur 
electronic  filing  purposes,  a  document 
is  timely  filed  when  it  is  received  and 
validated  by  the  Federal  Election 
Commission  at  or  before  11:59  p.m. 
Eastern  Standard/Daylight  Time  on  the 
filing  date. 

(d)  48-hour  and  24-hour  reports  of 
independent  expenditures. 

(1 )  48-hour  reports  of  independent 
expenditures.  A  48-hour  report  of 
independent  expenditures  under  1 1 
CFR  104.4(b)  or  109.10(c)  is  timely  filed 
when  it  is  received  by  the  Commission 
no  later  than  11:59  p.m.  Eastern 
Standard/Daylight  Time  of  the  second 


day  following  the  date  on  which 
independent  expenditures  aggregate 
SIO.OOO  or  more  in  accordance  with  11 
CFR  104. 4(n.  any  time;  during  the 
calendar  year  up  to  and  including  the 
20th  dav  before  an  election. 

(2)  J-i-hour  reports  of  independent 
expenditures.  A  24-hour  report  of 
independent  expenditures  under  11 
CFR  104.4(c)  or  109.10(d)  is  timely  filed 
when  it  is  rec:eived  by  the  Commission 
no  later  than  11:59  p.m.  Eastern 
Standard/Daylight  Time  of  the  day 
following  the  date  on  which 
independent  expenditures  aggregate  at 
least  $1,000,  in  accordance  with  11  CFR 
104.4(f),  during  the  period  less  than  20 
days  but  more  than  24  hours  before  an 
election. 

(.1)  Permissible  means  of  filing.  In 
addition  to  other  permissible  means  of 
filing,  a  24-hour  report  or  48-hour  report 
of  independent  expenditures  may  be 
filed  using  a  facsimile  machine  or  by 
electronic  mail  if  the  filer  is  not 
required  to  file  electronically  in 
accordance  with  11  CFR  104.18. 

(e)  48-hour  statements  of  last-minute 
contributions.  In  addition  to  other 
permissible  means  of  filing,  authorized 
committees  that  are  not  required  to  file 
electronically  may  fde  48-hour 
notifications  of  contributions  using 
facsimile  machines.  All  authorized 
committees  that  file  with  the 
Commission,  including  electronic  filers, 
may  use  the  Commission's  web  site's 
on-line  program  to  file  48-hour 
notifications  of  contributions.  See  11 
CFR  104.5(f). 

(f)  24-hour  statements  of 
electioneering  communications.  A  24- 
hour  statement  of  electioneering 
communications  under  11  CFR  104.20  is 
timely  filed  when  it  is  received  by  the 
Commission  within  24  hours  of  the 
disclosure  date  (see  11  CFR 
104.20(a)(1)).  In  addition  to  other 
permissible  means  of  filing,  a  24-hour 
statement  of  electioneering 
communications  may  be  filed  using  a 
facsimile  machine  or  by  electronic  mail 
if  the  filer  is  not  required  to  file 
electronically  in  accordance  with  11 
CFR  104.18." 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES  (2  U.S.C.  434) 

3.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Authority:  2  U  .S.C.  431(1).  431(8),  431(9), 
432li|.  434.  438(a)(8)  and  (b),  and  439a. 

4.  In  §  104.3,  paragraph  (g)  is  revised 
to  read  as  follows: 

§  1 04.3    Contents  of  reports  (2  U.S.C. 
434<b),  439a). 


(g)  Building  funds. 

(1)  A  political  party  committee  must 
report  gifts,  subscriptions,  loans, 
advances,  deposits  of  money,  or 
anything  of  value  that  are  used  by  the 
political  party  committee's  Federal 
accounts  to  defray  the  costs  of 
construction  or  purchase  of  the 
committee's  office  building.  See  11  CFR 
300.35.  Such  a  receipt  is  a  contribution 
subject  to  the  limitations  and 
prohibitions  of  the  Act  and  reportable  as 
a  contribution,  regardless  of  whether  the 
contributor  has  designated  the  funds  or 
things  of  value  for  such  purpose  and 
regardless  of  whether  such  funds  are 
deposited  in  a  separate  Federal  account 
dedicated  to  that  purpose. 

(2)  Gifts,  subscriptions,  loans, 
advances,  deposits  of  money,  or 
anything  of  value  that  are  donated  to  a 
non-Federal  account  of  a  State,  district, 
or  local  party  committee  and  are  used 
by  that  account  for  the  purchase  or 
construction  of  its  office  building  are 
not  contributions  subject  to  the 
reporting  requirements  of  the  Act.  The 
reporting  of  such  funds  or  things  of 
value  is  subject  to  State  law. 

(3)  Gifts,  subscriptions,  loans, 
advances,  deposits  of  money,  or 
anything  of  value  that  are  used  by  a 
national  committee  of  a  political  party 
to  defray  the  costs  of  construction  or 
purchase  of  the  national  committee's 
office  building  are  contributions  subject 
to  the  requirements  of  paragraph  (g)(1) 
of  this  section. 
***** 

5.  Section  104.4  is  revised  to  read  as 
follows: 

§  1 04.4    Independent  expenditures  by 
political  committees  (2  U.S.C.  434(b),  (d), 
and  (g)). 

(a)  Regularly  scheduled  reporting. 
Every  politicaJ  committee  that  makes 
independent  expenditures  must  report 
all  such  independent  expenditures  on 
Schedule  E  in  accordance  with  11  CFR 
104.3(b)(3)(vii).  Every  person  other  than 
a  political  committee  must  report 
independent  expenditures  in 
accordance  with  11  CFR  109.10. 

(b)  Reports  of  independent 
expenditures  made  at  any  time  up  to 
and  including  the  20th  day  before  an 
election. 

(1)  Independent  expenditures 
aggregating  less  than  $10,000  in  a 
calendar  year.  Political  committees  must 
report  on  Schedule  E  of  FEC  Form  3X 
at  the  time  of  their  regular  reports  in 
accordance  with  11  CFR  104.3,  104,5 
and  104.9,  all  independent  expenditures 
aggregating  less  than  $10,000  with 
respect  to  a  given  election  any  time 
during  the  calendar  year  up  to  and 
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including  the  20th  day  before  an 
election. 

(2)  Independent  expenditures 
aggregating  $10,000  or  more  in  a 
calendar  year.  Political  committees  must 
report  on  Schedule  E  of  FEC  Form  3X 
all  independent  expenditures 
aggregating  $10,000  or  more  with 
respect  to  a  given  election  any  time 
during  the  caleiidar  year  up  to  and 
including  the  20th  day  before  an 
election.  Political  committees  must 
ensure  that  the  Commission  receives 
these  reports  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
second  day  following  the  date  on  which 
a  conununication  that  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  relating  to 
the  same  election  aggregate  an 
additional  $10,000  or  more,  the  political 
committee  must  ensure  that  the 
Commission  receives  a  new  48-hoiu' 
report  of  the  subsequent  independent 
expenditures.  See  11  CFR  104.4(f)  for 
aggregation.  Each  48-hour  report  must 
contain  the  information  required  by  11 
CFR  104.3(b)(3)(vii)  indicating  whether 
the  independent  expenditure  is  made  in 
support  of,  or  in  opposition  to,  the 
candidate  involved.  In  addition  to  other 
permissible  means  of  filing,  a  political 
committee  may  file  the  48-hour  reports 
under  this  section  by  any  of  the  means 
permissible  under  11  CFR  100,19(d)(3). 

(c)  Reports  of  independent 
expenditures  made  less  than  20  days, 
but  more  than  24  hours  before  the  day 
of  an  election.  Political  committees 
must  ensure  that  the  Commission 
receives  reports  of  independent 
expenditures  aggregating  $1,000  or  more 
with  respect  to  a  given  election,  after  the 
20th  day,  but  more  than  24  hours,  before 
12:01  a.m.  of  the  day  of  the  election,  no 
later  than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  of  the  day  following  the 
date  on  which  a  communication  is 
publicly  distributed  or  otherwise 
publicly  disseminated.  Each  time 
subsequent  independent  expenditiu-es 
relating  to  the  same  election  aggregate 
$1,000  or  more,  the  political  committee 
must  ensure  that  the  Commission 
receives  a  new  24-ho\ir  report  of  the 
subsequent  independent  expenditures. 
Each  24-hour  report  shall  contain  the 
information  required  by  1 1  CFR 
104,3(b)(3)(vii)  indicating  whether  the 
independent  expenditure  is  made  in 
support  of,  or  in  opposition  to,  the 
candidate  involved.  Political 
committees  may  file  reports  under  this 
section  by  any  of  the  means  permissible 
under  11  CFR  100.19(d)(3). 

(d)  Verification.  Political  committees 
must  verify  reports  of  independent 


expenditures  filed  under  paragraph  (b) 
or  (c)  of  this  section  by  one  of  the 
methods  stated  in  paragraph  (d)(1)  or  (2) 
of  this  section.  Any  report  verified 
under  either  of  these  methods  shall  be 
treated  for  all  purposes  (including 
penalties  for  perjury)  in  the  same 
maimer  as  a  document  verified  by 
signature. 

(1)  For  reports  filed  on  paper  (e.g.,  by 
hand-delivery,  U.S.  Mail  or  facsimile 
machine),  the  treasurer  of  the  political 
coinmittee  that  made  the  independent 
expenditure  must  certify,  under  penalty 
of  perjiu7,  the  independence  of  the 
expenditure  by  hsmdwritten  signature 
immediately  following  the  certification 
required  by  11  CFR  104.3(b)(3)(vii). 

(2)  For  reports  filed  by  electronic 
mail,  the  treasurer  of  the  political 
committee  that  made  the  independent 
expenditure  shall  certify,  under  penalty 
of  perjury,  the  independence  of  the 
expenditure  by  typing  the  treasurer's 
name  immediately  following  the 
certification  required  by  1 1  CFR 
104.3(b)(3)(vii). 

(e)  Where  to  file.  Reports  of 
independent  expenditures  under  this 
section  and  part  109  shall  be  filed  as 
follows. 

(1)  For  independent  expenditures  in 
support  of  or  in  opposition  to,  a 
candidate  for  President  or  Vice 
President:  with  the  Commission  and  the 
Secretary  of  State  for  the  State  in  which 
the  expenditure  is  made. 

(2)  For  independent  expenditures  in 
support  of,  or  in  opposition  to,  a 
candidate  for  the  Senate  or  the  House  of 
Representatives:  with  the  Commission 
and  the  Secretary  of  State  for  the  State 
in  which  the  candidate  is  seeking 
election. 

(3)  Notwithstanding  the  requirements 
of  paragraphs  (e)(1)  and  (2)  of  this 
section,  political  committees  and  other 
persons  shall  not  be  required  to  file 
reports  of  independent  expenditures 
with  the  Secretary  of  State  if  that  State 
has  obtained  a  waiver  under  1 1  CFR 
108.1(b). 

(f)  Aggregating  independent 
expenditures  for  reporting  purposes.  For 
piuposes  of  determining  whether  24- 
hour  and  48-hour  reports  must  be  filed 
in  accordance  with  paragraphs  (b)  and 
(c)  of  this  section  and  11  CFR  109.10(c) 
and  (d),  aggregations  of  independent 
expenditures  must  be  calculated  as  of 
the  first  date  during  the  calendar  year 
on  which  a  communication  that 
constitutes  an  independent  expenditure 
is  publicly  distributed  or  otherwise 
publicly  disseminated,  and  as  of  the 
date  that  any  such  communication  with 
respect  to  the  same  election  is 
subsequently  publicly  distributed  or 
otherwise  publicly  disseminated.  Every 


person  must  include  in  the  aggregate 
total  all  disbursements  for  independent 
expenditures,  and  all  enforceable 
contracts,  either  oral  or  written, 
obligating  funds  for  disbursements  for 
independent  expenditiues,  made  with 
respect  to  any  communication  that  has 
been  publicly  distributed  or  otherwise 
publicly  disseminated,  during  the 
calendar  year,  with  respect  to  a  given 
election  for  Federal  office. 

6.  In  §  104.5,  paragraphs  (a)  and  (g) 
are  revised  and  introductory  text  to 
paragraph  (c),  and  paragraphs  (c)(4)  and 
(j)  are  added  to  read  as  follows: 

§104.5    Filing  dates  (2  U.S.C.  434(aK2)). 

(a)  Principal  campaign  committee  of 
House  or  Senate  candidate.  Each 
treasm-er  of  a  principal  campaign 
committee  supporting  a  candidate  for 
the  House  of  Representatives  or  for  the 
Senate  must  file  reports  on  the  dates 
specified  at  paragraph  (a)(1)  of  this 
section  in  election  years  and  non- 
election  years,  and  paragraph  (a)(2)  of 
this  section  in  election  years. 

(1)  Quarteriy  reports. 

(i)  Quarterly  reports  must  be  filed  no 
later  than  the  15th  day  following  the 
close  of  the  immediately  preceding 
calendar  quarter  (on  April  15.  July  15, 
and  October  15),  except  that  the  report 
for  the  final  calendar  quarter  of  the  year 
must  be  filed  no  later  than  January  31 
of  the  following  calendar  year. 

(ii)  The  report  must  be  complete  as  of 
the  last  day  of  each  calendar  quarter. 

(iii)  The  requirement  for  a  quarterly 
report  shall  be  waived  if,  under 
paragraph  (a)(2)  of  this  section,  a  pre- 
election report  is  required  to  be  filed 
during  the  period  beginning  on  the  5th 
day  after  the  close  of  the  calendar 
quarter  and  ending  on  the  15th  day  after 
the  close  of  the  calendar  quarter. 

(2)  Additional  reports  in  the  election 
year. 

(i)  Pre-election  reports. 

(A)  Pre-election  reports  for  the 
primary  and  general  election  must  be 
filed  no  later  than  12  days  before  any 
primary  or  general  election  in  which  the 
candidate  seeks  election.  If  sent  by 
registered  or  certified  mail,  the  report 
must  be  mailed  no  later  than  the  15th 
day  before  any  election. 

(B)  The  pre-election  report  must 
disclose  all  receipts  and  disbursements 
as  of  the  20th  day  before  a  primar\'  or 
general  election. 

(ii)  Post-general  election  report. 

(A)  The  post-general  election  report 
must  be  filed  no  later  than  30  days  after 
any  general  election  in  which  the 
candidate  seeks  election. 


64566  Federal  Register/ Vol.  67.  No.  203 /Monday.  October  21,  2002  / Proposed  Rules 


(B)  The  post-general  election  report 
must  be  complete  as  of  the  20th  day 
after  the  general  election. 

***** 

(c)  Committees  other  than  authorized 
committees  of  candidates.  Each  political 
committee  that  is  not  the  authorized 
committee  of  a  candidate,  except  for  a 
national  committee  of  a  political  party 
(including  the  national  Congressional 
campaign  committees  of  a  political 
party),  which  must  comply  with 
paragraph  (c)(4)  of  this  section,  must  file 
either:  Election  year  and  non-election 
year  reports  as  prescribed  at  paragraphs 
(c)(1)  and  (2)  of  this  section;  or  monthly 
reports  as  prescribed  at  paragraph  (c)(3) 
of  this  section.  A  political  committee 
reporting  under  11  CFR  104.5(c).  except 
for  a  national  committee  of  a  political 
party  (including  the  national 
Congressional  campaign  committees  of  a 
political  party),  may  elect  to  change  the 
frequency  of  its  reporting  from  monthly 
to  quarterly  and  semi-annually  or  vice 
versa.  A  committee,  except  for  national 
committee  of  a  political  party  (including 
the  national  Congressional  campaign 
committees  of  a  political  party),  may 
change  its  filing  frequency  only  after 
notifying  the  Commission  in  writing  of 
its  intention  at  the  time  it  files  a 
required  report  under  its  current  filing 
frequency.  Such  committee  will  then  be 
required  to  file  the  next  required  report 
under  its  new  filing  frequency.  A 
committee  may  change  its  filing 
frequency  no  more  than  once  per 
calendar  year 
***** 

(4)  A.  national  committee  of  a  political 
party,  including  a  national 
Congressional  campaign  committee, 
must  report  monthly  in  accordance  with 
paragraph  (c)(3)  of  this  section. 
***** 

(g)  Reports  of  independent 
expenditures 

(1)  48-hour  reports  of  independent 
expenditures  Every  person  who  or 
which  must  file  a  48-hour  report  under 
11  CFR  104.4(b)  must  ensure  the 
Commission  receives  the  report  no  later 
than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  of  the  second  day 
following  the  date  on  which  a 
communication  that  constitutes  an 
independent  expenditure  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  by  that 
person  relating  to  the  same  election  as 
that  to  which  the  previous  report  relates 
aggregate  $10,000  or  more,  that  person 
must  ensure  that  the  Commission 
receives  a  new  48-hour  report  of  the 
subsequent  independent  expenditures 
no  later  than  11:59  p.m.  Eastern 


Standard/Daylight  Time  of  the  second 
dav  following  the  date  on  which  the 
SI 0,000  threshold  is  reached  or 
exceeded  See  11  CFR  104.4(f)  for 
aggregation. 

(2)  24-hour  report  of  mdependent 
expenditures.  Every  person  who  or 
which  must  file  a  24-hour  report  under 
11  CFR  104.4(c)  must  ensure  that  the 
Commissum  receives  the  report  no  later 
than  11:59  p.m.  Eastern  Standard/ 
Daylight  Time  of  the  day  following  the 
date  on  which  a  communication  that 
constitutes  an  independent  expenditure 
is  publicly  distributed  or  otherwise 
publicly  disseminated.  Each  time 
subsequent  independent  expenditures 
by  that  person  relating  to  the  same 
election  as  that  to  which  the  previous 
report  relates  aggregate  $1,000  or  more, 
that  person  must  ensure  that  the 
Commission  receives  a  24-hour  report  of 
the  subsequent  independent 
expenditures  no  later  than  11:59  p.m. 
Eastern  Standard/Daylight  Time  of  the 
day  following  the  date  on  which  the 
$1,000  threshold  is  reached  or 
exceeded.  See  11  CFR  104.4(f)  for 
aggregation. 

(3)  Each  24-hour  or  48-hour  report  of 
independent  expenditures  filed  under 
this  section  shall  contain  the 
information  required  by  11  CFR 
104.3(b)(3)(vii)  indicating  whether  the 
independent  expenditure  is  made  in 
supfiort  of,  or  in  opposition  to,  the 
candidate  involved. 

(4)  For  purposes  of  this  part,  a 
communication  that  is  mailed  to  its 
intended  audience  is  publicly 
disseminated  when  it  is  relinquished  to 
the  U.S.  Postal  Service. 
***** 

())  24-hour  statements  of 
electioneering  communications.  Every 
person  who  has  made  a  disbursement  or 
who  has  executed  a  contract  to  make  a 
disbursement  for  the  direct  costs  of 
producing  or  airing  electioneering 
communications  as  defined  in  11  CFR 
100.29  aggregating  in  excess  of  $10,000 
during  any  calendar  year  shall  file  a 
statement  with  the  Commission  by 
1 1:59  p.m.  Eastern  Standard/Daylight 
Time  of  the  day  following  the  disclosure 
date.  The  statement  shall  be  filed  under 
penalty  of  perjury  and  in  accordance 
with  11  CFR  104^20 

§104.19    [ResarvMl] 

7.  Section  104.19  is  added  and 
reserved. 

8  Section  104.20  is  added  to  read  as 
follows: 

§  1 04.20    Reporting  electioneering 
communications  (2  U.S.C.  434(f)). 

(a)  Definitions 

(1)  Disclosure  date  means: 


(i)  The  first  date  during  the  calendar 
year  on  which  an  electioneering 
communication  is  publicly  distributed 
provided  that  the  person  making  the 
electioneering  communication  has  made 
one  or  more  disbursements,  or  has 
executed  one  or  more  contracts  to  make 
disbursements,  for  the  direct  costs  of 
producing  or  airing  electioneering 
communications  aggregating  in  excess 
of  $10,000;  or 

(ii)  Any  other  date  during  the  same 
calendar  year  on  which  an 
electioneering  communication  is 
publicly  distributed  provided  that  the 
person  making  the  electioneering 
communication  has  made  one  or  more 
disbursements,  or  has  executed  one  or 
more  contracts  to  make  disbursements, 
for  the  direct  costs  of  producing  or 
airing  electioneering  communications 
aggregating  in  excess  of  $10,000  since 
the  most  recent  disclosure  date  during 
such  calendar  year. 

(2)  Direct  costs  of  producing  or  airing 
electioneering  communications  means 
the  following: 

(i)  Costs  charged  by  a  production 
company,  such  as  studio  rental  time, 
staff  salaries,  costs  of  video  or  audio 
recording  media,  and  talent;  or 

(ii)  The  cost  of  airtime  on  broadcast, 
cable  or  satellite  radio  and  television 
stations,  and  the  charges  for  a  broker  to 
purchase  the  airtime. 

(3)  Sharing  or  exercising  direction  or 
control  means  exercising  authority  or 
responsibility  for: 

(i)  Development,  establishment,  or 
change  of  policy  for  the  organization  or 
corporation; 

(ii)  Day-to-day  management  of  the 
organization  or  corporation; 

(iii)  Obligation  of  funds  or  signing 
contracts;  or 

(iv)  Hiring  or  firing  employees, 

(4)  Identification  has  the  same 
meaning  as  in  11  CFR  100.12. 

(5)  Pimlicly  distributed  has  the  same 
meaning  as  in  11  CFR  100.29(a)(5). 

(b)  WTio  must  report.  Every  person 
who  has  made  a  disbursement  or  who 
has  executed  a  contract  to  make  a 
disbursement  for  the  direct  costs  of 
producing  or  airing  electioneering 
communications,  as  defined  in  11  CFR 
100.29.  aggregating  in  excess  of  $10,000 
during  any  calendar  year  shall  file  a 
statement  with  the  Commission  by 
11:59  p.m.  Eastern  Standard/Daylight 
Time  of  the  day  following  the  disclosure 
date.  The  statement  shall  be  filed  under 
penalty  of  perjury  and  contain  the 
information  set  forth  in  paragraph  (c)  of 
this  section.  Persons  other  than  political 
committees  must  file  these  24-hour 
statements  on  EEC  Form  9. 

(c)  Contents  of  statement.  Every 
person  described  in  paragraph  (b)  of  this 
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section  shall  disclose  the  following 
information: 

(1)  The  identification  of  the  person 
who  made  the  disbursement,  or  who 
executed  a  contract  to  make  a 
disbursement,  and,  if  the  person  is  not 
an  individual,  the  person's  principal 
place  of  business; 

(2)  The  identification  of  any  person 
sharing  or  exercising  direction  or 
control  over  the  activities  of  the  person 
.who  made  the  disbursement,  or  who 
executed  a  contract  to  make  a 
disbursement,  for  electioneering 
communications; 

(3)  The  identification  of  the  custodian 
of  the  books  and  accounts  from  which 
the  disbursements  for  electioneering 
communications  vvere  made; 

(4)  The  amount  of  each  disbursement, 
or  amount  obligated,  of  more  than  $200 
during  the  period  covered  by  the 
statement,  the  date  the  disbursement 
was  made,  or  the  contract  was  executed, 
and  the  identification  of  the  person  to 
whom  that  disbiu-sement  was  made; 

(5)  All  clearly  identified  candidates 
referred  to  in  the  communication  and 
the  elections  in  which  they  are 
candidates; 

(6)  The  disclosure  date  as  defined  in 
this  section. 

(7)  If  the  disbursements  were  paid 
exclusively  out  of  a  segregated  bank 
account  consisting  of  funds  provided 
solely  by  individuals  who  are  United 
States  citizens.  United  States  nationals, 
or  who  are  lawfully  admitted  for 
permanent  residence  under  8  U,S,C, 
1101(a)(20),  the  name  and  address  of 
each  donor  who  donated  an  amount 
aggregating  $1,000  or  more  to  the 
segregated  bank  account,  aggregating 
since  the  first  day  of  the  preceding 
calendar  year;  and 

(8)  If  the  disbursements  were  not  paid 
exclusively  from  the  segregated  bank 
account,  the  name  and  address  of  each 
donor  who  donated  an  amount 
aggregating  $1,000  or  more  to  the  person 
making  the  disbursement,  aggregating 
since  the  first  day  of  the  preceding 
calendar  year. 

(d)  Recordkeeping.  All  persons  who 
make  electioneering  communications  or 
who  accept  donations  for  the  piu'pose  of 
making  electioneering  communications, 
must  maintain  records  in  accordance 
with  11  CFR  104.14. 

PART  105— DOCUMENT  RUNG  (2 
U.S.C.  432(g)) 

9,  The  authority  citation  for  part  105 
is  revised  to  read  as  follows: 

Authority:  2  U.S,C.  432(g),  434,  438(a)(8). 

10.  Section  105,2  is  revised  to  read  as 
foUov«rs: 


§  105.2    Place  of  filing;  Senate  candidates, 
their  principal  campaign  committees,  and 
committees  supporting  only  Senate 
candidates  (2  U,S.C.  432(g)(2),  434(g)(3)). 

(a)  General  Rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  all 
designations,  statements,  reports,  and 
notices  as  well  as  any  modification(s)  or 
amendment(s)  thereto,  required  to  be 
filed  under  11  CFR  parts  101,  102.  and 
104  by  a  candidate  for  nomination  or 
election  to  the  office  of  United  States 
Senator,  by  his  or  her  principal 
campaign  committee  or  by  any  other 
political  committee(s)  that  supports 
only  candidates  for  nomination  for 
election  or  election  to  the  Senate  of  the 
United  States  shall  be  filed  in  original 
form  with,  and  received  by.  the 
Secretary  of  the  Senate,  as  custodian  for 
the  Federal  Election  Commission. 

(b)  Exception.  24-hour  and  48-hour 
reports  of  independent  expenditures 
must  be  filed  with  the  Commission  and 
not  with  the  Secretary  of  the  Senate, 
even  if  the  communication  refers  to  a 
Senate  candidate: 

PART  108— FILING  COPIES  OF 
REPORTS  AND  STATEMENTS  WITH 
STATE  OFRCERS  (2  U.S.C.  439) 

11.  The  authority  citation  for  part  108 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  434(a)(2),  438(a)(8), 
439,453. 

12.  Paragraph  (b)  of  §  108.1  is  revised 
to  read  as  follows: 

§  108.1     Filing  requirements  (2  U.S.C. 

439(aK1)). 

***** 

(b)  The  filing  requirements  and  duties 
of  State  officers  under  this  part  108  shall 
not  apply  to  a  State  if  the  Commission 
has  determined  that  the  State  maintains 
a  system  that  can  electronically  receive 
and  duplicate  reports  and  statements 
filed  with  the  Commission.  Once  a  State 
has  obtained  a  waiver  pursuant  to  this 
paragraph,  the  waiver  shall  apply  to  all 
reports  that  can  be  electronically 
accessed  and  duplicated  from  the 
Commission,  regardless  of  whether  the 
report  or  statement  was  originally  filed 
with  the  Commission.  The  list  of  states 
that  have  obtained  waivers  under  this 
section  is  available  on  the  Commission's 
web  site. 

PART  109— COORDINATED  AND 
INDEPENDENT  EXPENDITURES  (2 
U.S.C.  431(17),  441a,  Pub.  L.  107-155 
Sec.  214(c)  (March  27,  2002)) 

13.  The  authority  citation  for  part  109 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(17),  434(c),  441a; 
Pub.  L.  155-107  sec.  214(c). 


§  109.2    [Removed  and  reserved] 

14.  Section  109.2  is  removed  and 
reserved. 

15.  Section  109.10  is  added  to  read  as 
follows: 

§109.10    How  do  political  committees  and 
other  persons  report  independent 
expenditures? 

(a)  Political  committees,  including 
political  party  committees,  must  report 
independent  expenditures  under  11 
CFR  104.4. 

(b)  Every  person,  other  than  a  political 
committee,  who  makes  independent 
expenditures  aggregating  in  excess  ol 
$250  with  respect  to  a  given  election  in 
a  calendar  year  shall  file  a  verified 
statement,  or  report  on  FEC  Form  5  in 
accordance  with  11  CFR  104.4(e) 
containing  the  information  required  by 
paragraph  (e)  of  this  section.  Every 
person  filing  a  report  or  statement  under 
this  section  shall  do  so  at  the  end  of  the 
reporting  period  during  which  any  such 
independent  expenditures  that  aggregate 
in  excess  of  $250  are  made  and  in  any 
reporting  period  thereafter  in  which 
additional  independent  expenditures 
are  made. 

(c)  Every  person,  other  than  a  political 
committee,  who  makes  independent 
expenditures  aggregating  $10,000  or 
more  with  respect  to  a  given  election 
any  time  during  the  calendar  year  up  to 
and  including  the  20th  day  before  an 
election,  must  report  the  independent 
expenditures  on  FEC  Form  5,  or  by 
signed  statement  if  the  person  is  not 
otherwise  required  to  file  electronically 
under  11  CFR  104.18.  (See  11  CFR 
104.4(f)  for  aggregation).  The  person 
making  the  independent  expenditures 
aggregating  $10,000  or  more  must 
ensure  that  the  Commission  receives  the 
report  or  statement  no  later  than  11:59 
p.m.  Eastern  Standard/Daylight  Time  of 
the  second  day  following  the  date  on 
which  a  communication  is  publicly 
distributed  or  otherwise  publicly 
disseminated.  Each  time  subsequent 
independent  expenditures  relating  to 
the  same  election  aggregate  an 
additional  $10,000  or  more,  the  person 
making  the  independent  expenditures 
must  ensure  that  the  Commission 
receives  a  new  48-hour  report  of  the 
subsequent  independent  expenditures. 
Each  48-hour  report  must  contain  the 
information  required  by  paragraph  (eKl) 
of  this  section. 

(d)  Every  person  making,  after  the 
20th  day,  but  more  than  24  hours  before 
12:01  a.m.  of  the  day  of  an  election, 
independent  expenditures  aggregating 
$1,000  or  more  wi  a  respect  to  a  given 
election  must  rep  rt  those  independent 
expenditvires  and  ensure  that  the 
Commission  receives  the  report  or 
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signed  statement  nf)  later  than  H;59 
p.m.  Eastern  Standard/Daylight  Time  of 
the  dav  following  the  date  on  which  a 
communication  is  publicly  distributed 
or  otherwise  publicly  disseminated. 
Each  time  subsequent  independent 
expenditures  relating  to  the  same 
election  aggregate  SI. 000  or  more,  the 
person  making  the  independent 
expenditures  must  ensure  that  the 
Commission  receives  a  new  24-hour 
report  of  the  subsequent  independent 
expenditures.  See  11  CFR  104.4(f)  for 
aggregation.  Such  report  or  statement 
shall  contain  the  information  required 
by  paragraph  (e)  of  this  section 

(e)  Content  of  verified  statements  and 
verification  of  reports  and  statements. 

(1)  Contents  of  verified  statement.  If  a 
signed  statement  is  submitted,  the 
statement  shall  include; 

(i)  The  reporting  person's  name, 
mailing  address,  occupation,  and  the 
name  of  his  or  her  employer,  if  any: 

(ii)  The  identification  (name  and 
mailing  address)  of  the  person  to  whom 
the  expenditure  was  made: 

(iii)  The  amount,  date,  and  purpose  of 
each  expenditure: 

(iv)  A  statement  that  indicates 
whether  such  expenditure  was  in 
support  of.  or  in  opposition  to  a 
candidate,  together  with  the  candidate's 
name  and  office  sought: 

(v)  A  verified  certification  under 
penaltv  of  perjurv  as  to  whether  such 
expenditure  was  made  in  cooperation, 
consultation,  or  concert  with,  or  at  the 
request  or  suggestion  of  a  candidate,  a 
candidate's  authorized  committee,  or 
their  agents,  or  a  political  party 
committee  or  its  agents:  and 

(vi)  The  identification  of  each  person 
who  made  a  contribution  in  excess  of 
S200  to  the  person  filing  such  report, 
which  contribution  was  made  for  the 
purpose  of  furthering  the  reported 
independent  expenditure 

(2)  Verification  of  independent 
expenditure  statements  and  reports. 
Every  person  shall  verif\-  reports  and 
statements  of  independent  expenditures 
filed  pursuant  to  the  requirements  of 
this  section  by  one  of  the  methods 
stated  in  paragraph  (e)(2)(i)  or  (ii)  of  this 
section  Any  report  or  statement  verified 
under  either  of  these  methods  shall  be 
treated  for  all  purposes  (including 
penalties  for  perjury)  in  the  same 
manner  as  a  document  verified  by 
signature. 

(i)  For  reports  or  statements  filed  on 
paper  (e  ij  .  bv  hand-deliverv.  l'  S  Mail, 
or  facsimile  machine),  the  person  who 
made  the  independent  expenditure  shall 
certifv,  under  penalty  of  perjury,  the 
independence  of  the  expenditure  by 
handwritten  signature  immediately 


following  the  certification  required  by 
paragraph  (e)(l)(v)  of  this  section. 

(li)  F'or  reports  or  statements  filed  by 
electronic  mail,  the  person  who  made 
the  independent  expenditure  shall 
certify,  under  penalty  of  perjury,  the 
independence  of  the  expenditure  by 
tvping  the  treasurer's  name  immediately 
following  the  certification  required  by 
paragraph  (e)(l)(v)  of  this  section. 

Dated   October  11.  2002 
David.  M.  Mason, 

C.hiiiniuin.  h'cdt'ml  Ehrtion  Commisfiion 
|KR  l)o<    ()2-:^h.}')4  Filed  10-18-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  2002-CE-18-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  441  and  F406 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRNi). 

SUklMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
2002-09-13.  which  currently  requires  a 
one-time  inspection  of  the  fuel  boost 
pumf)  wiring  inside  and  outside  the 
boost  pump  reservoir  and  repair  or 
replacement  of  the  wiring  as  necessary 
on  certain  Cessna  Aircraft  Company 
(Cessna)  Model  441  airplanes.  AD  2002- 
09-1.)  resulted  from  several  reports  of 
chafing  and/or  arcing  of  the  fuel  boost 
pump  wiring  inside  and  outside  the  fuel 
pump  reservoir.  This  proposed  AD 
would  retain  the  actions  required  in  AD 
2002-09-13.  make  the  one-time 
inspec  tion  repetitive,  require  the 
inspection  and  possible  replacement  of 
the  wire  harness,  lead  wires  and  fuel 
boost  pump  on  Model  F406  airplanes, 
and  require  eventual  installation  of  an 
improved  design  wire  harness  and  fuel 
boost  pump  as  terminating  action  for  the 
repetitive  inspections.  The  actions 
specified  bv  this  proposed  AD  are 
intended  to  detect,  correct,  and  prevent 
chafing  and/or  arcing  fuel  boost  pump 
wiring,  which  could  result  in  arcing 
within  the  wing  fuel  storage  system. 
Such  a  condition  could  lead  to  ignition 
of  explosive  vapor  within  the  fuel 
storage  system. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  anv 


comments  on  this  proposed  rule  on  or 
before  December  30,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-18-AD.  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address:   , 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
•Docket  No.  2002-CE-18-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  ft-om 
Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706,  Wichita, 
Kansas  67277;  telephone:  (316)  517- 
5800;  facsimile:  (316)  942-9006.  You 
may  also  view  this  information  at  Ihe 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Adamson,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone:  316- 
946-4145;  facsimile:  316-946-4407, 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
VVe  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pav  Attention 
To-' 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
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summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD, 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No,  2002-CE-18- 
AD,"  We  v\dll  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Reports  of  chafing  and/or  arcing  of  the 
fuel  boost  pump  wiring  inside  the  fuel 
pump  reservoir  that  supplies  fuel  to 
each  engine  on  Cessna  Model  441 
airplanes  caused  us  to  issue  AD  2002- 
09-13,  Amendment  39-12746  (67  PR 
31117,  May  9.  2002).  AD  2002-09-13 
requires  you  to:  (1)  Do  a  one-time 
inspection  of  the  electrical  wiring  going 
to  tJie  fuel  boost  pump  reservoir  and  the 
boost  pump  wiring  inside  the  reservoir 
for  chafing  or  damage,  and  (2)  repair  or 
replace  the  wiring  as  necessary. 

These  actions  are  required  in 
accordance  with  Cessna  Conquest 
Service  Bulletin  No.:  CQB02-1R1, 
Revision  1,  dated  April  22,  2002. 

What  Has  Happened  Since  AD  2002- 
09-13  To  Initiate  This  Action? 

Further  analysis  of  this  situation 
reveals  that: 

—The  actions  required  by  AD  2002- 
09-13  should  also  apply  to  Model  F406 
airplanes; 

— The  inspection  should  be  repetitive; 
and 

— Improved  design  wire  harnesses 
and  fuel  boost  pumps  should  eventually 
be  installed  as  terminating  action  for  the 
repetitive  inspections. 


Has  the  Manufacturer  Issued  Service 
Information  That  Pertains  to  the  Model 
F406  Airplanes? 

Cessna  has  issued  Caravan  Service 
Bulletin  No.:  CAB02-8,  dated  June  3, 
2002,  Fuel  Boost  Pump  Wiring  Harness 
Inspection/Modification.  This  service 
bulletin  affects  the  Model  F406  airplane, 
a  model  of  similar  type  design  as  the 
Model  441  airplane. 

Cessna  has  also  replaced  Conquest 
Service  Bulletin  No.:  CQB02-1, 
Revision  1 ,  with  Conquest  Service 
Bulletin  No.:  CQB02-1,  Revision  2, 
dated  October  7,  2002. 

Service  Bulletins  Numbers:  CAB02-8 
and  CQB02-1,  Revision  2,  also  specify 
and  include  procedures  for  installing 
improved  design  wire  harnesses  and 
fuel  boost  pumps  (as  a  terminating 
action  for  the  repetitive  inspections). 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Cessna  Models  441  and  F406 
airplanes  of  the  same  type  design; 

—The  actions  of  AD  2002-09-13 
should  be  repetitive  and  the  improved 
design  parts  eventually  incorporated; 
and 

— AD  action  should  be  taken  in  order 
to  correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  supersede 
AD  2002-09-13  with  a  new  AD  that 
would  require  repetitive  inspections  of 
the  Models  441  and  F406  airplanes  fuel 
boost  pump  wiring  inside  and  outside 
the  boost  pump  reservoir  for  chafing  or 
damage  and  replacement  of  the  wiring 
and  (for  the  Model  F406)  fuel  boost 
pump,  as  necessary,  and  require 
eventual  installation  of  an  improved 


Labor  cost 


design  wire  harness  and  fuel  boost 
pump  as  terminating  action  for  the 
repetitive  inspections. 

How  Would  This  Action  Relate  to  the 
FAA's  Aging  Commuter-Class  Aircraft 
Policy? 

The  FAA's  aging  commuter  aircraft 
policy  briefly  states  that  when  a 
modification  exists  that  could  eliminate 
or  reduce  the  number  of  required 
critical  inspections,  the  modification 
should  be  incorporated.  This  policy  is 
based  on  the  FAA's  determination  that 
reliance  on  critical  repetitive 
inspections  on  airplanes  utilized  in 
commuter  service  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or.  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection:  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

The  alternative  to  replacing  the  fuel 
boost  pump  wiring  and  fuel  boost  pump 
would  be  to  repetitively  inspect  this 
area  for  the  life  of  the  airplane. 
Therefore,  FAA  has  determined  that  the 
improved  design  wire  harness  and  fuel 
boost  pump  should  be  incorporated  in 
all  affected  airplanes. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  370  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  inspection: 


Parts  cost 


8  workhours  x  $60  per  hour  =  $480 i  None 


Total  cost  per  air- 
plane 


Total  cost  on 
U  S  operators 


$480     $480  X  370  =  $177,600 


For  Model  441  airplanes,  we  estimate  the  following  costs  to  accomplish  the  proposed  replacements: 


Labor  cost 


8  workhours  x  $60  per  hour  =  $480 


Parts  cost 


Total  cost  per  airplane 


$13,101 


$480  +  $13,101  =  $13,581 


For  Model  F406  airplanes,  we  estimate  the  following  costs  to  accomplish  the  proposed  replacements: 
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Labor  cost 


Parts  cost 


Total  cost  per  airplane 


8  worKhours  x  $60  per  hour  =  $480 


$7,558  $480  +  $7,558  =  $8,038 


Compliance  Time  of  This  Proposed  AD 

Whv  Is  the  Coiuphanct'  Timf  cif  Thi> 
Proposed  AD  Presented  in  Both  Hours 
Time-In-Sen'ice  iTISl  and  Calendar 
Time'' 

The  initial  compliancp  time  nf  this 
proposed  AD  is  presented  in  both  hours 
TIS  (25  hours)  and  calendar  time  (60 
davs)   Because  the  affected  airplanes  are 
used  in  general  aviation  operations, 
some  operators  may  accumulate  25 
hours  TIS  on  the  airplane  in  a  week 
while  others  may  not  accumulate  25 
hours  TIS  in  a  year.  Although  the 
condition  specified  bv  this  proposed  AD 
is  only  unsafe  during  airplane 
operation,  the  condition  could  exist  on 
an  airplane  with  500  hours  TIS  or  2.000 
hours  TIS  We  have  determined  that  the 
dual  compliance  time: 

— Gives  all  owners/operators  of  the 
affected  airplanes  adequate  time  to 
schedule  and  do  the  actions  in  this 
proposed  AD;  and 

— ensures  that  the  unsafe  condition 
referenced  in  this  proposed  AD  will 
be  corrected  within  a  reasonable  time 
period  without  inadvertently 
grounding  anv  "f  the  affected 
airplanes 

Regulatory  Impact 

Would  This  Proposed  AD  Inipac  t 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direc:t 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  ot 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory-  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034!  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act.  A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  if  may  be  obtained  by 
c:ontacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Safetv 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
I  niitinues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §39.13  by  removing 
Airworthiness  Directive  (AD)  2002-09- 
13,  Amendment  39-12746  (67  FR 
31117,  May  9,  2002),  and  by  adding  a 
new  AD  to  read  as  follows: 

Cessna  Aircraft  Company:  Docket  No.  2002- 
CE-18-AD;  Supersedes  AD  2002-09-13. 
Amendment  39-12746. 
(a)  What  airplanes  are  affected  by  this  AD? 

This  AD  applies  to  the  following  airplane 

models  and  serial  numbers  that  are 

(  ertificated  in  any  category: 


Model 

Serial  Nos 

441                           

0001  through 
0362  and 
698 

0001  through 
0089 

F406    .. 

(b)  Who  must  comply  with  this  AD? 
.Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
.•\D  must  comply  with  this  AD. 

|(  )  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
ti)  detect,  correct,  and  prevent  chafing  and/ 
iir  arcing  fuel  boost  pump  wiring,  which 
(  ould  result  in  arcing  within  the  wing  fuel 
system.  Such  a  condition  could  lead  to 
ignition  of  explosive  vapor  within  the  fuel 
storage  system. 

Id)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  For  Model  441  airplanes  Inspect  the  part 
numt)er  iP'N)  5718106-1  wire  harness  and 
fuel  boost  pump  lead  wires  tor  chafing  or 
damage 


Initially  at  whichever  occurs  first,  unless  al- 
ready accomplished  Within  the  next  25 
hours  time-in-service  (TIS)  or  60  days  after 
May  31  2002  (the  etfectrve  date  of  AD 
2002-09-13),  and  repetitively  thereafter  at 
intervals  not  to  exceed  200  hours  TIS 


In  accordance  with  Cessna  Conquest  Service 
Bulletin  No:  CQB02-1.  Revision  2.  dated 
October  7,  2002 


(2)  For  Model  F406  airplanes  Inspect  the  PN 
5718106-4  wire  harness  and  fuel  lx)0st 
pump  lead  wires  tor  chafing  or  damage 


Initially  at  whichever  occurs  first,  unless  al- 
ready accomplished  Within  the  next  25 
hours  TIS  after  the  effective  date  of  this  AD 
or  60  days  after  the  effective  date  of  this 
AD,  and  repetitively  thereafter  at  intervals 
not  to  exceed  200  hours  TIS. 


In  accordance  with  Cessna  Caravan  Service 
Bulletin  No.:  CAB02-e,  dated  June  3,  2002. 
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Actions 


(3)  If  chafing  or  damage  is  found  during  any  in- 
spection required  in  paragraph  (d)(1)  or  (d)(2) 
of  this  AD:. 

(i)  For  the  Model  441  airplanes,  replace  the 
wire  harnesses,  repair  fuel  boost  pump  lead 
wires,  or  replace  the  fuel  boost  pump,  as  ap- 
plicable.. 

(ii)  For  the  Model  F406  airplanes,  repair  or  re- 
place the  wire  hivnesses  or  lead  wires,  or 
fuel  boost  pump,  as  applicable. 


(4)  Perfomi  the  following  installations:  

(i)  For  the  IModel  441  airplanes:  Install  im- 
proved design  fuel  boost  pump  (P/N  1C12- 
17  or  FAA-apptoved  equivalent  P/N)  and  im- 
proved design  wire  harness  (P/N  5718106-6 
or  FAA-appfOved  equivalent  P/N).  Installing 
both  improved  part  numbers  in  each  wing 
tank  tenninates  the  repetitive  inspection  re- 
quirements of  paragraph  (d)(1)  of  this  AD.. 

(Ii)  For  the  Model  F406  airplanes:  Install  im- 
proved design  fuel  boost  pump  (P/N  1C12- 
17  or  F/^-approved  equivalent  P/N)  and  im- 
proved design  wire  hamess  (P/N  406  28  01 
or  FAA-approved  equh^alent  P/N).  Installing 
both  improved  part  numbers  In  each  wing 
tank  temiinates  the  repetitive  inspection  re- 
quirements of  paragraph  (d)(2)  of  this  AD. 


Compliance 


Procedures 


Before  further  flight  after  any  inspection  re- 
quired in  paragraphs  (d)(1)  and  (d)(2)  of 
this  AD  in  which  damage  is  found.  If  im- 
proved design  wire  harnesses  and  fuel 
txx)St  pumps  are  not  installed,  continue  to 
inspect  as  specified  in  paragraph  (d)(1)  or 
(d)(2)  of  this  AD  until  tfiese  improved  de- 
sign parts  are  installed. 


Within  the  next  400  hours  TIS  after  the  effec- 
tive date  of  this  AD,  unless  already  accom- 
plished. 


(5)  Only  install  improved  design  wire  harnesses 
and  fuel  boost  pumps  as  specified  in  para- 
graphs (dM4Ki)  and  (d)(4KH)  of  this  AD. 


For  the  Model  441  airplanes:  In  accordance 
with  Cessna  Conquest  Service  Bulletin  No 
CQB02-1,  Revision  2,  dated  Octotier  7. 
2002.  For  the  Model  F406  airplanes:  In  ac- 
cordance with  Cessna  Caravan  Service 
Bulletin  No.:  CAB02-8.  dated  June  3.  2002. 


For  the  Model  441  airplanes:  In  accordance 
with  Cessna  Conquest  Service  Bulletin  No 
CQB02-1,  Revision  2,  dated  October  7, 
2002.  For  the  Model  F406  airplanes:  In  ac- 
cordance with  Cessna  Caravan  Service 
Bulletin  No.:  CAB02-8,  dated  June  3,  2002 


/^  of  the  effective  date  of  this  AD 


Not  applicable. 


(e)  Can  /  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2002-09- 
13,  which  is  superseded  by  this  AD,  are 
approved  as  alternative  methods  of 
compliance  for  all  inspection  requirements  of 
this  AD.  Regardless,  you  still  must  comply 
with  the  replacement  requirements  of  this 
AD. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (a) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Robert  Adamson, 


Aerospace  Engineer,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100.  Wichita,  Kansas  67209;  telephone: 
316-946-4145;  facsimile:  316-946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Cessna  Aircraft  Company,  Product  Support, 
P.O.  Box  7706,  Wichita,  Kansas  67277; 
telephone:  (316)  517-5800;  facsimile:  (316) 
942-9006.  You  may  view  these  documents  at 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
2002-09-13,  Amendment  39-12746. 

Issued  in  Kansas  City,  Missouri,  on 
October  15,  2002. 
Dorenda  D.  Baker, 

Acting  ^4anager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-26662  Filed  10-18-02;  8:45  am] 
BILLING  CODE  4»ia-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  2002-SW-01-AD] 
mN2120-nAA64 

Airworthiness  Dirsctives;  Bell 
Helicopter  Textron,  A  Division  of 
Textron  Canada  Model  206A,  206A-1. 
206B.  206B-1 .  2061^  206L-1 ,  206L-3, 
and  206L-4  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Bell  Helicopter  Textron,  A 
Division  of  Textron  Canada  (BHT) 
Model  206 A,  206 A-1,  206B,  206B-1, 
206L,  206L-1,  206L-3,  and  206L-4 
helicopters.  This  proposal  would 
require  performing  a  continuity  test,  and 
repairing  temporarily  any  unairworthy 
chip  detector,  and  replacing  any 
repaired  chip  detectors.  This  proposal  is 
prompted  by  report    of  poor  or  no 
continuity  betweei.  .he  insert  and  the 
chip  detector  housing  on  certain  chip 
detectors.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
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failure  of  a  chip  detector  indication,  loss 
of  a  critical  component,  and  subsequent 
loss  of  control  of  the  helicopter 
DATES:  Comments  must  be  received  on 
or  before  December  20.  2002. 
ADDRESSES:  Submit  comments  m 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  2002-SVV- 
01-AD.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address;  9-asw-adcomments*0ifaa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m..  Monday  through 
Fridav.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Castillo,  Aviation  Safety  Engineer. 
Fi\A.  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth.  Texas 
76193-0110,  telephone  (817) 222-5127, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identif\-  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
fallowing  statement  is  made: 
'Comments  to  Docket  No  2002-SVV- 
01-AD.  "  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter 

Discussion 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  notified  the  FAA 


that  an  unsafe  condition  mav  exist  on 
BHT  Model  206A,  206A-1,  2068.  2068- 
1.  206L,  206L-1,  206L-3,  and  206L-4 
helicopters.  Transport  Canada  advises 
that  Tedeco  831888  and  B4093  chip 
detectors  could  possiblv  have  poor  or  no 
continuitv  between  the  insert  and  the 
chip  detector  housing.  This  could  result 
in  no  chip  indication  when  the  chip 
detector  has  been  bridged  by  metal 
particles. 

Bell  Helicopter  Textron  has  issued 
Alert  Service  Bulletin  No.  206-01-96, 
Revision  A,  and  No.  206L-01-119, 
Revision  A,  both  dated  May  7,  2001, 
which  specify  accomplishing  the  Eaton 
Tedeco  Product  Bulletins  attached  to 
their  Alert  Service  Bulletin.  The  Eaton 
Tedeco  Product  Bulletins  contain 
procedures  for  performing  a  continuity 
test  and  repair  of  chip  detectors  and 
replacing  repaired  chip  detectors. 
Transport  Canada  classified  these  alert 
service  bulletins  as  mandatory  and 
issued  AD  No.  CF-2001-33,  dated 
August  24,  2001,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Canada. 

These  helicopter  models  are 
manufactured  m  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement.  Transport  Canada 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  these 
tvpe  designs  that  are  certificated  for 
operation  in  the  United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  designs  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  require  performing  a 
continuity  test,  repairing  the  chip 
detectors,  and  replacing  repaired  chip 
detectors  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletins  and  attached  technical  bulletin 
described  previously.  Repairing  the  chip 
detectors  is  intended  to  serve  as  an 
interim  action  until  the  repaired  chip 
detectors  are  replaced. 

The  FAA  estimates  that  2.262 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  0.5  work 
hours  per  helicopter  to  initially  inspect 
the  chip  detectors,  and  0.5  work  hours 
per  helicopter  to  repair  and  ultimately 
replace  any  chip  detectors  that  were 
previously  temporarily  repaired,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Cost  of  the  chip  detector  is 


estimated  to  be  S75.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $186,615,  assuming  half 
of  the  fleet  will  require  repairing  and 
replacing  the  chip  detectors.  The  chip 
detector  manufacturer  has  stated  that  it 
may  provide  reworked  or  replacement 
parts  at  no  charge  at  its  discretion. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action  " 
under  Executive  Order  12866';  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron,  A  Division  of 

Textron  Canada:  Docket  No.  2002-SW- 
01-AD. 
Applicability:  Model  206A.  206A-1.  206B. 
206B-1. 206L. 206L-1. 206L-3.  and  206L-4 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  chip  detector 
indication,  loss  of  a  critical  component,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  Model  206A,  206A-1,  206B,  and 
206B-1  helicopters,  within  60  days,  perform 
a  continuity  test  and  repair  the  Eaton  Tedeco 
chip  detector  (chip  detector),  part  number  (P/ 
N)  B3188B,  installed  in  the  transmission 
bottom  case,  in  accordance  with  the  "Test 
Procedure",  Procedure  B,  and  the  "Repair 
Instructions"  portions  of  the  Tedeco  Products 
Alert  Service  attached  to  Bell  Helicopter 
Textron  (BHT)  Alert  Service  Bulletin  (ASB) 
No.  206-01-96,  Revision  A,  dated  May  7, 
2001. 

(b)  For  206L,  206L-1,  206L-3,  and  206L- 
4  helicopters: 

(1)  Within  60  days,  perform  a  continuity 
test  on,  and  also  repair,  the  chip  detector,  P/ 
N  B3188B,  installed  in  the  transmission 
bottom  case  found  on  transmission 
assemblies,  P/N  206-040-004-003,  206-040- 
004-005,  206-040-004-101,  206-040-004- 
107, 206-040-004-111,  or  206-040-004-115, 
in  accordance  with  the  "Test  Procedure", 
Procedure  B,  and  the  "Repair  Instructions" 
portions  of  the  Tedeco  Products  Alert  Service 
Bulletin  for  affected  P/N  B3188B  chip 
detectors,  attached  to  BHT  ASB  No.  206L- 
01-119.  Revision  A,  dated  May  7.  2001. 

(2)  Within  60  days,  perform  a  continuity 
test  and  repair  the  chip  detector,  P/N  B4093, 
installed  in  the  transmission  top  case  found 
on  transmission  assemblies,  P/N  206-040- 
004-003,  206-040-004-005,  206-040-004- 
101,  or  206-040-004-111,  in  accordance 
with  the  "Test  Procedure",  Procedure  B,  and 
the  "Repair  Instructions"  portion  of  the 
Tedeco  Products  Alert  Service  Bulletin  for 
the  affected  P/N  B4093  chip  detectors, 
attached  to  BHT  ASB  No,  206L-01-119, 
Revision  A,  dated  May  7,  2001. 

(c)  Within  300  hours  time-in-service  (TIS) 
after  any  chip  detector  is  repaired,  replace 
the  chip  detector  with  a  reworked  or  new 
production  airworthy  chip  detector. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Office. 


(e)  Special  flight  permits  will  not  be 
issued. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2001-33.  dated  August  24.  2001. 

Issued  in  Fort  Worth.  Texas,  on  October  10, 
2002. 
Larry  M.  Kelly, 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  02-26666  Filed  10-18-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
[Notice  No.  958] 
RiN  1512-AC77 

Temecula  Vlticultural  Area  Name 
Change  (2001 R-280P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  has 
received  a  petition  proposing  to  rename 
the  "Temecula"  vlticultural  area  as  the 
"Temecula  Valley"  vlticultural  area. 
The  size  and  boundaries  of  the 
Temecula  vlticultural  area  would 
remain  unchanged. 

DATES:  Comments  must  be  received  by 
December  20,  2002. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  PO  Box 
50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  958).  Copies  of  the 
petition,  the  proposed  regulations,  and 
any  written  comments  received  will  be 
available  for  public  inspection  by 
appointment  at  the  ATF  Reference 
Library,  Room  6480,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 
See  the  Public  Participation  section  of 
this  notice  for  alternative  means  of 
commenting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Sutton,  Specialist,  Regulations 
Division  (San  Francisco,  California). 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  221  Main  Street,  11th  Floor, 
San  Francisco,  CA  (415)  947-5192. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Vlticultural  Areas 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 


information  regarding  a  product's 
identity  while  prohibiting  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (ATF) 
to  issue  regulations  to  carry  out  the 
Act's  provisions. 

Regulations  in  27  CFR  Part  4.  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  A 
list  of  approved  viticultural  areas  is 
contained  in  27  CFR  part  9,  American 
Viticulturjd  Areas. 

Section  4.25a(e)(l),  title  27.  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographic  features, 
the  boundaries  of  which  have  been 
delineated  in  subpart  C  of  part  9. 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  or  amending  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area  or  modify  an  existing 
area.  A  petition  for  a  new  area  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition: 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition: 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale:  and 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
boundaries  prominently  marked. 

A  petition  requesting  the  modification 
of  an  established  viticultural  area 
should  include  information,  evidence, 
and  maps  appropriate  to  support  the 
requested  change(s). 

Temecula  Viticultural  Area 

ATF  established  the  Temecula 
viticultural  area  (27  CFR  9.50)  in 
Treasury  Decision  ATF-188,  which  was 
published  in  the  Federal  Register  on 
October  23,  1984  (See  49  FR  42563). 
Located  in  southern  California,  the 
33,000-acre  Temecula  viticultural  area 
is  in  southwestern  Riverside  County  in 
the  Temecula  Basin.  The  viticultural 
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area  covers  the  southern  portion  of  the 
former  Vail  Ranch,  and  its  outer 
boundaries  generally  follow  those  of  the 
historical  Santa  Rosa,  Temecula,  Little 
Temecula.  and  Pauba  land  grants. 

Treasury  Decision  ATF-188  stated 
that  the  name  "Temecula"  was  derived 
from  the  Luiseno  Indian  word 
"Temeku,"  which  means  "a  place  where 
the  sun  breaks  through  the  white  mist." 
The  original  Temecula  petition  stated 
that  this  description  applied  to  the 
entire  viticultural  area,  which  is  in  a 
valley  characterized  by  bright  sun  and 
misty  marine  air  that  flows  inland  from 
the  Pacific  Ocean.  The  1984  decision 
noted  that  it  is  this  marine  air.  which 
enters  the  Temecula  Valley  through 
gaps  in  the  Santa  Ana  Mountains,  that 
allows  grape  growing  in  this  area. 

Temecula  Valley  Petition 

The  Temecula  Valley  Winegrowers 
Association  has  submitted  a  petition  to 
ATT  requesting  that  the  Temecula 
viticultural  area's  name  be  changed  to 
"Temecula  Valley."  The  petitioners 
believe  this  name  change  will  provide  a 
more  accurate  description  of  the 
Temecula  area's  geography  and  provide 
greater  clarity  as  to  the  area's  location 
for  wine  consumers  and  the  public  This 
proposed  name  change  does  not  affect 
the  boundaries  of  the  established 
Temecula  viticultural  area 

When  the  Temecula  viticultural  area 
was  originally  petitioned  twenty  years 
ago,  the  Association's  petition  states,  the 
area  was  largely  rural  and  agricultural 
The  small,  unincorporated  village  of 
Temecula  was  located  near  the  middle 
of  the  area's  southern  boundary  This 
village  is  now  an  incorporated  city, 
larger  in  size,  with  a  growing 
population.  According  to  the 
petitioners,  the  city  of  Temecula's 
growth  has  accentuated  the  differences 
between  the  city  and  the  surrounding 
agricultural  region  known  as  the 
Temecula  Valley 

The  current  petition  states  that  when 
the  Temecula  viticultural  area  was 
petitioned  20  years  ago,  the  terms 
"Temecula"  and  "Temecula  'V'alley" 
were  used  interchangeably.  The  petition 
cites  evidence  from  Tom  Hudson's  book 
'A  Thousand  Years  in  the  Temecula 
Valley"  (Temecula  Valley  Chamber  of 
Commerce.  1981),  including  its  many 
uses  of  the  terra  "Temecula  Valley."  in 
support  of  this  position.  The  original 
Temecula  petition  and  the  1984 
Treasury  Decision  also  cited  this  work. 
The  current  petition  also  cites  the  local 
telephone  directory,  which  shows  that 
numerous  businesses  and  agencies  u.se 
the  name  "Temecula  Valley  "  in 
conjunction  with  their  operating  name 
The  1984  Treasury  Decision 


additionally  noted  the  planned 
establishment  of  the  new  Temecula 
Valley  High  School  within  the 
viticultural  area's  boundaries. 

The  Temecula  Valley  Winegrowers 
Association  petition  also  comments  on 
the  importance  of  the  word  "valley  "  in 
relation  to  the  Temecula  area  by  noting 
that  the  Association  itself  is  a  merger  of 
the  Temecula  Valley  Vintners 
Association  and  the  Temecula 
Winegrape  Growers  Association.  In 
addition,  the  petition  cites  the  use  of 
'Napa"  and  "Napa  Valley"  as  an 
example  of  how  the  differences  between 
a  city  (Napa)  and  the  surrounding 
agricultural  area  (Napa  Valley)  are 
recognized  in  a  viticultural  area  name. 
The  petition  states,  "To  continue  to 
mandate  the  term  "Temecula"  is  to 
honor  a  loose  and  ill-defined  use  of  the 
term." 

The  current  petition  also  cited  a  letter 
from  Mr.  Gary  McMillan,  one  of  the 
original  Temecula  viticultural  area 
petitioners,  supporting  the  name 
change.  Mr.  McMillan  sent  his  letter 
directly  to  ATF,  and  a  copy  of  was 
included  with  the  Association's 
petition.  According  to  his  letter,  Mr. 
McMillan  recalls  that  the  original 
Temecula  petitioners  desired  to  use  a 
true,  historical  name  for  their  proposed 
viticultural  area  and  not  the  more  recent 
commercial  name  of  ""Rancho 
California,"  which  was  originally 
favored  by  some  growers  in  the  area.  In 
his  letter,  Mr.  McMillan  agrees  with  the 
Association's  contention  that  the  names 
Temecula  and  Temecula  Valley  were 
often  used  interchangeably  at  the  time 
of  the  original  petition 

Public  Participation 

Comments  Sought 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  can  only  be  given  to 
comments  received  on  or  before  the 
closing  date. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comments.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 


Submitting  Comments 

By  U.S.  Mail:  Written  comments  may 
be  mailed  to  ATF  at  the  address  listed 
in  the  ADDRESSES  section  above. 

By  Fax:  Comments  may  be  submitted 
by  facsimile  transmission  to  (202)  927- 
8525,  provided  the  comments:  (1)  Are 
legible;  (2)  are  81/2'  x  11"  in  size;  (3) 
contain  a  written  signature;  and  (4)  are 
five  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  fax  in  excess  of  five 
pages  will  not  be  accepted.  Receipt  of 
fax  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

By  E-mail:  Comments  may  be 
submitted  by  e-mail  to  nprm@atfbq/ 
treas.gov.  E-mail  comments  must:  (1) 
Contain  yovu  name,  mailing  address, 
and  e-mail  address;  (2)  reference  this 
notice  number;  and  (3)  be  legible  when 
printed  on  8V2  x  11  inch  size  paper.  We 
will  not  acknowledge  the  receipt  of  e- 
mail.  We  will  treat  comments  submitted 
by  e-mail  as  originals. 

Comments  may  also  be  submitted 
using  the  comment  form  provided  with 
the  online  copy  of  this  proposed  rule  on 
the  ATF  Internet  Web  site  at  bttp:// 
www.atf.treas.gov/alcohol/rules/ 
index.htm. 

Public  Hearing:  Any  person  who 
desires  an  opportunity  to  comment 
orally  at  a  public  hearing  on  the 
proposed  regulation  should  submit  his 
or  her  request,  in  writing,  to  the  Director 
within  the  60-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Reviewing  Comments 

You  may  view  copies  of  the  full 
comments  in  response  to  this  notice  of 
proposed  rulemaking  by  appointment  at 
the  ATF  Reference  Library,  Room  6480. 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  telephone  202- 
927-7890.  You  may  request  paper 
copies  of  the  full  comments  (at  20  cents 
per  page)  by  writing  to  the  ATF 
Reference  Librarian  at  the  address 
shown  above. 

For  the  convenience  of  the  public, 
ATF  will  post  copies  of  the  comments 
received  in  response  to  this  notice  on 
the  ATF  web  site.  All  comments  posted 
on  our  web  site  will  show  the  name  of 
the  commenter,  but  will  have  street 
addresses,  telephone  numbers,  and  e- 
mail  addresses  removed.  We  may  also 
omit  voluminous  attachments  or 
material  that  we  do  not  consider 
suitable  for  posting.  In  all  cases,  the  full 
comment  will  be  available  in  the  ATF 
library  as  noted  above.  To  access  online 
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copies  of  the  comments  on  this 
rulemaking,  visit  http:// 
www.atf.treas.gov/,  and  select 
"Regulations,"  then  "Notices  of 
Proposed  Rulemaking  (Alcohol),"  and 
then  this  notice.  Then  click  on  the 
"view  comments"  link. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
ReducUon  Act  of  1995,  44  U.S.C. 
chapter  35.  and  its  implementing 
regulations,  5  CFR  part  1320.  do  not 
apply  to  this  notice  because'no 
requirement  to  collect  information  is 
proposed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  ATF  believes  that  the 
establishment  of  viticxiltural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  from  that  area. 

No  new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Executive  Order  12866 

ATF  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Drafting  Information 

The  principal  author  of  this  document 
is  N.  A.  Sutton,  Regulations  Division 
(San  Francisco),  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 


Authority:  27  U.S.C.  205. 

Subpart  C — Approved  American 
Viticultural  Areas 

Par.  2.  Section  9.50  is  amended  by 
revising  paragraph  (a)  and  the 
introductory  text  of  paragraphs  (b)  and 
(c)  to  read  as  follows: 

§  9.50    Temecula  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Temecula  Valley." 

(b)  Approved  map.  The  approved 
maps  for  determining  the  boundary  of 
the  Temecula  Valley  viticultural  area 
are  seven  U.S.G.S.  quadrangle  maps  in 
the  7.5  minute  series,  as  follows: 
***** 

(c)  Boundary.  The  Temecula  Valley 
viticultural  area  is  located  in  Riverside 
County.  California.  The  boundary  is  as 
follows: 


Signed:  September  26,  2002. 
Bradley  A.  Buckles, 
Director. 
[PR  Doc.  02-26677  Filed  10-18-02;  8:45  am] 

BILUNG  CODE  4810-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
(Notice  No.  957] 
RIN  1512-AC70 

Proposal  to  Establish  the  Seneca  Laite 
Viticultural  Area  (99R-260P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  is  requesting 
comments  from  any  interested  party 
concerning  the  proposed  establishment 
of  the  "Seneca  Lake"  viticultural  area. 
The  proposed  Seneca  Lake  viticultural 
area  encompasses  about  204,600  acres  of 
land  surrounding  Seneca  Lake  in 
upstate  New  York.  The  proposed  area  is 
located  within  the  approved  Finger 
Lakes  viticultural  area.  The  Bureau  is 
taking  this  action  under  its  Labeling  and 
Advertising  of  Wine  regulations. 
DATES:  Written  comments  must  be 
received  by  December  20,  2002. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091- 
0221;  (ATTN:  Notice  No.  957).  To 


submit  comments  by  e-mail  or  fax,  see 
the  "Public  Participation  "  section 
below-. 

A  copy  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
any  written  comments  received  in 
response  to  this  notice  of  proposed 
rulemaking  will  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  at  the  ATF 
Reference  Library.  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  telephone  (202) 
927-7890. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristy  Colon,  Regulations  Division.  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226;  telephone  (202) 
927-8210. 

SUPPLEMENTARY  INFORMATION: 

Background  on  Viticultural  Areas 

What  Is  ATF's  Authority  To  Establish  a 
Viticultural  Area? 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identitv  and  prohibits  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (ATF) 
to  issue  regulations  to  carry  out  the 
Act's  provisions. 

Regulations  in  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  A 
list  of  approved  viticultural  areas  is 
contained  in  27  CFR.  part  9,  American 
Viticultural  Areas. 

What  Is  the  Definition  of  an  American 
Viticultural  Area? 

Section  4.25a(e)(l),  Title  27.  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Viticultiual  features  such  as  soil, 
chmate,  elevation,  topography,  etc., 
distinguish  it  from  surrounding  areas. 

What  Is  Required  To  Establish  a 
Viticultural  Area? 

Section  4.25a(e)(2),  Title  27.  CFR. 
outlines  the  procedure  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area.  The  petition  must 
include: 
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•  Evidence  that  the  name  of  the 
proposed  viticulturai  area  is  lorallv 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  viticulturai  area 
are  as  specified  in  the  petition; 

•  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation  physical  features,  etc.)  which 
distinguish  the  viticulturai  features  of 
the  proposed  area  from  surrounding 
areas; 

•  A  description  of  the  specific 
boundaries  of  the  viticulturai  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale:  and 

•  A  copy  of  the  appropriate  II.S.G.S. 
map(s)  with  the  boundaries  prominently 
marked. 

Seneca  Lake  Petition 

ATF  has  received  a  petition  from  Ms. 
Beverlv  Stamp  of  Lakewood  Vineyards 
in  Watkins  Glen.  New  York  proposing  to 
establish  the  'Seneca  Lake"  viticulturai 
area  The  proposed  area  includes 
portions  of  Schuyler.  Yates,  Ontario, 
and  Seneca  counties  in  upstate  New 
York  and  covers  appro.ximately  204. HOO 
acres  of  primarilv  rural  agricultural  and 
forestland  Of  that  total.  3.756  acres  are 
planted  to  grapes  There  are  currently  3i 
wineries  on  or  near  Seneca  Lake,  one  of 
New  York's  eleven  Finger  Lakes  The 
Cavuga  Lake  viticulturai  area  lies  to  the 
east  of  proposed  area,  and  both  are 
entirely  within  the  established  Finger 
Lakes  viticulturai  area. 

What  Evidence  Was  Provided  To  Show 
the  Same  "Seneca  Lake  '  Is  Locally  or 
Nationally  Known? 

According  to  the  petitioner,  Senet:a 
Lake  was  named  after  the  Seneca  people 
of  the  Iroquois  Nation  who  lived  along 
its  shores  hundreds  of  years  ago.  Many 
local  places  and  geographic  features  are 
named  after  the  Seneca  people  These 
include,  for  example.  Seneca  Lake. 
Seneca  County,  the  Seneca  River. 
Seneca  Castle.  Seneca  Army  Depot,  and 
Seneca  Lake  State  Park.  An  organization 
known  as  the  Seneca  Lake  Winery 
Association  includes  many  of  the 
proposed  area's  wineries 

To  demonstrate  that  the  proposed  area 
is  locally  and  nationally  known  as 
"Seneca  Lake,  "  the  petition  included 
several  newspaper  and  magazine 
articles  as  evidence  of  the  name's  use. 
In  an  article  from  the  Rochester.  New 
York  Democrat  and  Chronicle 
newspaper  of  November  15.  1999, 
entitled  "Your  Land,  Our  Land:  Finger 
Lakes  in  the  Fast  Lane.  "  Ray  Spencer, 
vice  president  of  operations  of  Glenora 


Wine  Cellers.  stated  that  many  "already 
refer  to  Seneca  Lake  as  the  Napa  Valley 
of  the  East  '  "  In  the  February  1997  issue 
of  Wines  &  Vines,  a  California  based 
magazine,  author  Philip  Hiaring 
described  his  visit  to  the  Seneca  Lake 
region  and  his  interviews  with  winery 
owners  and  winemakers. 

In  addition.  Seneca  Lake  is  mentioned 
in  'The  Oxford  Companion  to  the 
Wines  of  North  America."  The  book 
slates  that  Seneca  Lake  is  encircled  by 
more  than  two  dozen  wineries,  is  one  of 
the  two  largest  Finger  Lakes,  and  is  the 
deepest  with  the  greatest  heat  storing 
capacitv.  offering  the  surrounding 
hillsides  the  strongest  mesoclimatic 
benefit.  While  the  lake's  first  winery 
was  built  in  1866.  the  book  notes  that 
the  1980s  saw  a  wave  of  winery 
openings  when  the  appearance  of 
vinifera  varieties  brought  new 
momentum  to  the  region's  grape- 
growing  industry 

What  Boundary  Evidence  Was 
Provided? 

The  boundaries  of  the  proposed 
Seneca  Lake  viticulturai  area  encompass 
about  204.600  acres  of  largely  rural  land 
surrounding  Seneca  Lake,  the  largest  of 
upstate  New  York's  eleven  Finger  Lakes. 
While  some  of  the  road  names  used  in 
the  boundarv  description  do  not  appear 
on  the  submitted  U.S.G.S.  maps,  the 
petitioner  provided  the  locally  known 
nanu'>  of  these  roads,  as  well  as  a  more 
detailed  map  of  the  town  of  Watkins 
Glen  indicating  minor  roads. 

Using  roads  and  streams,  the 
petitioner  drew  the  proposed  Seneca 
Lake  viticulturai  area's  boundaries  to 
contain  the  vineyards  influenced  by  the 
lake's  climatic  effect.  In  addition,  the 
petition  notes,  distinct  ridges  divide 
Seneca  Lake  from  its  closest  neighbor, 
Cavuga  Lake,  and  the  nearly  800-foot 
elevation  change  within  the  7.5  miles 
betwfH'n  them  gives  the  two  lakes  their 
own  microclimates. 

What  Evidence  Relating  to  Geographical 
Features  Was  Provided? 

The  "lake  effect  "  weather 
phenomenon  makes  the  proposed 
Seneca  Lake  viticulturai  area  a  "unique 
and  superb"  wine-growing  region, 
according  io  the  petitioner.  The  "Oxford 
Companion  to  Wine  ".  published  by  the 
Oxford  University  Press,  Inc..  New 
York,  describes  the  lake  effect  as  'the 
year-round  influence  on  vineyards  from 
nearbv  large  lakes  which  permits  vine- 
growing  in  the  northeast  United  States 
and  Ontario  in  Canada  despite  their 
high  latitude.  " 

The  "Oxford  Companion  "  also  notes 
that  the  lake  effect's  influence  on  grape 
vines  changes  with  the  seasons.  While 


the  lakes  provide  moisture  to  the 
prevailing  westerly  winds  in  winter  and 
prevent  vines  from  freezing  even  in  very 
low  temperatures,  in  spring: 

*    *   *  the  westerly  winds  blow  across 
the  frozen  lake  and  become  cooler. 
These  cooler  breezes  blowing  on  the 
vines  retard  bud-break  until  the  danger 
of  frost  has  passed.  In  summer  the  lake 
warms  up.  By  autumn/ fall,  the  westerly 
winds  are  warmed  as  they  blow  across 
the  lake.  The  warm  breezes  on  the  vines 
lengthen  the  growing  season  (balancing 
the  late  start  to  the  growing  season)  by 
delaying  the  first  frost. 

The  petitioner  also  provided  an 
extract  from  Richard  Figiel's  book 
"Culture  in  a  Glass.  "  that  describes  how 
the  lake  effect  phenomenon  affects  the 
Finger  Lakes  region.  Noting  that  both 
Seneca  and  Cayuga  Lakes  drop  well 
below  sea  level.  Figiel  states  that  since 
the  lakes  are  "'(nlarrow  slices  of  water 
with  relatively  little  surface  area,  they 
tend  to  maintain  a  stable  temperature 
throughout  the  year."  This  causes  the 
lakes  to  act  as  a  large  radiator  for  the 
surrounding  area  during  the  winter 
months.  "Not  only  do  the  lakes  take  the 
edge  off  frigid  upstate  winters,  often 
keeping  vineyards  10-15°  warmer  than 
locations  just  a  half  mile  away."  the 
book  adds,  "but  they  also  cushion  the 
transitions  of  spring  and  fall."  Figiel 
also  points  out  that  the  "(d)istinct 
microclimates  along  the  hillsides  rising 
from  the  lakeshores  make  it  possible  to 
reliably  ripen  grapes  in  a  region  that  is 

generally  too  cold  for  viticulture 

*    *   *  " 

The  petitioner  states  that  it  is  the  size 
and  depth  of  Seneca  Lake  that  gives  the 
lake  its  ability  to  influence  the  local 
climate.  Seneca  Lake  is  the  largest  of  the 
Finger  Lakes,  covering  67.7  square 
miles,  is  35.1  miles  long,  and  is  an 
average  of  1.9  miles  wide  with  a 
shoreline  of  75.4  miles.  It  has  a  volume 
of  4.2  trillion  gallons  with  a  maximum 
depth  of  635  feet.  Below  150  feet,  the 
lake's  water  temperature  remains  39  ^F 
(4  °C)  year  around.  Above  that  depth, 
the  water  temperature  varies  seasonally. 
While  Seneca  Lake  chills  down,  the 
petition  adds,  it  rarely  freezes  during 
the  winter  months.  The  petition  also 
notes  that  the  Seneca  region  has  the 
longest  frost-free  period  in  the  Finger 
Lakes,  with  a  growing  season  of  about 
190  days.  In  contrast,  neighboring 
Cayuga  Lake's  growing  season  is  only 
165  to  170  days  long. 

Seneca  Lake's  latent  heat  storage 
capacity  alters  the  local  climate  to  such 
an  extent,  the  petition  states,  that  grapes 
can  be  grown  in  an  area  where  they 
otherwise  would  not  survive  the  cold 
temperatures  of  early  spring,  or  the  late 
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autumn  frosts.  Together  with  the  good 
air  drainage  offered  by  the  slopes 
leading  to  its  shore,  the  lake's  water 
temperatm^  provides  cool  breezes  in  the 
spring,  preventing  early  bud  break  in 
the  friiiit.  In  the  fall,  the  lake's  warmth 
delays  early  frosts,  and  in  the  winter  it 
raises  temperatures  so  that  bud  damage 
is  lessened. 

It  is  this  ability  to  protect  a  crop  from 
extreme  temperatures,  during  both  the 
growing  and  dormant  seasons  that 
makes  the  proposed  Seneca  Lake 
viticulturai  area  distinct  from 
surrounding  areas,  according  to  the 
petitioner.  This  lake  effect  is  strongest 
within  about  one-half  mile  of  Seneca 
Lake.  For  this  reason,  the  more  tender 
vinifera  varieties  are  planted  within  this 
zone,  while  hardier  American  varieties 
and  hybrids  can  be  planted  higher  on 
the  slopes.  The  petitioner  adds  that 
smaller  lakes,  even  those  the  size  of 
Cayuga  Lake,  do  not  have  the  same  level 
of  latent  heat  capacity  and,  therefore,  do 
not  modify  the  local  climate  to  the  same 
extent  as  Seneca  Lake. 

Regulatory  Anaijrses  and  Notices 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

ATF  has  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

ATF  certifies  that  the  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticulturai  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
a  grape-growing  area  that  is  distinct 
from  siuTounding  areas.  ATF  believes 
that  the  establishment  of  viticultiu-al 
areas  merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consiuners,  and  helps 
consumers  identify  the  wines  they 
piuchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticulturai  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  from  that  area. 

No  new  requfrements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  Chapter  35,  and  its 


implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  notice  of 
proposed  rulemaking  because  no  new  or 
revised  record  keeping  or  reporting 
requirements  is  proposed. 

Public  Participation  and  Request  for 
Conunents 

Who  May  Comment  on  This  Notice? 

ATF  requests  comments  from  all 
interested  parties.  In  addition,  ATF 
specifically  requests  comments  on  the 
clarity  of  this  proposed  rule  and  how  it 
may  be  made  easier  to  understand. 
Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so. 
However,  assurance  of  consideration 
can  only  be  given  to  comments  received 
on  or  before  the  closing  date. 

During  the  comment  period,  any 
person  may  request  an  opportunity  to 
present  oral  testimony  at  a  public 
hearing.  However,  the  Director  reserves 
the  right  to  determine,  in  light  of  all 
circmnstances,  whether  a  public  hearing 
will  be  held. 

Can  I  Review  Comments  Received? 

Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
any  written  conunents  received  will  be 
available  for  public  inspection  by 
appointment  at  the  ATF  Library,  Room 
6480,  650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  To  make  an 
appointment,  telephone  202-927-7890. 
You  may  request  copies  (at  20  cents  per 
page)  of  the  comments  received  in 
response  to  this  notice  by  writing  lo  the 
ATT"  Reference  Librarian  at  the  address 
showm  above. 

For  the  convenience  of  the  public, 
ATF  will  post  comments  received  in 
response  to  this  notice  on  the  ATF  web 
site.  All  comments  posted  on  our  web 
site  will  show  the  name  of  the 
commenter,  but  will  have  street 
addresses,  telephone  numbers  and  e- 
mail  addresses  removed.  We  may  also 
omit  voluminous  attachments  or 
material  that  we  do  not  consider 
suitable  for  posting.  In  all  cases,  the  full 
coimnent  will  be  available  in  the  ATF 
Library  as  noted  above.  To  access  online 
copies  of  the  comments  on  this 
rulemaking,  visit  http:// 
www.atftreas.gov/,  and  select 
"Regulations,"  then  "Proposed  rules 
(alcohol)"  and  this  notice.  Click  on  the 
"view  comments"  link. 

Will  ATF  Keep  My  Comments 
Confidential? 

ATF  will  not  recognize  any  comment 
as  confidential.  All  comments  and 


materials  may  be  disclosed  to  the 
public.  If  you  consider  your  material  to 
be  confidential  or  inappropriate  for 
disclosure  to  the  public,  you  should  not 
include  it  in  your  comments.  We  may 
also  disclose  the  name  of  any  person 
who  submits  a  comment. 

How  Do  I  Send  Facsimile  Comments? 

You  may  submit  comments  by 
facsimile  transmission  to  (202)  927- 
8525.  Facsimile  comments  must: 

•  Be  legible. 

•  Reference  this  notice  number. 

•  Contain  a  legible  written  signature. 

•  Be  on  not  more  than  five  8'  ;^  by  11" 
pages. 

We  will  not  acknowledge  receipt  of 
facsimile  transmissions.  We  will  treat 
facsimile  transmissions  as  originals. 

How  Do  I  Send  Electronic  Mail  (E-Mail j 
Comments? 

You  may  submit  comments  by  e-mail 
by  sending  the  comments  to 
nprm@atftiq.atf.treas.gov.  You  must 
follow  these  instructions.  E-mail 
comments  must: 

•  Contain  your  name,  mailing 
address,  and  e-mail  address. 

•  Reference  this  notice  number. 

•  Be  legible  when  printed. 

We  will  not  acknowledge  receipt  of  e- 
mail.  We  will  treat  comments  submitted 
by  e-mail  as  originals. 

How  Do  I  Send  Comments  to  the  ATF 
Internet  Web  Site? 

You  may  also  submit  comments  using 
the  comment  form  provided  with  the 
online  copy  of  the  proposed  rule  on  the 
ATF  Internet  web  site  at  http:// 
www.atf.treas.gov. 

Drafting  Information 

The  principal  author  of  this  document 
is  Kristy  Colon,  Regulations  Division. 
Bureau  of  Alcohol.  Tobacco  and 
Fireeu-ms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages,  Consumer  protection,  and 
Wine. 

Authority  and  Issuance 

Title  27.  Code  of  Federal  Regulations. 
Part  9,  American  Viticulturai  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9-AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 
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Subpart  C— Approved  American 
Vlticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.xxx  to  read  a.s  follows; 

§  9.XXX    Seneca  Lake. 

(a)  S'ame  The  name  of  the  viticultural 
area  described  in  this  section  is  "Seneca 
Lake" 

(b)  Approved  Maps  The  appropriate 
maps  for  determining  the  boundary  of 
the  Seneca  Lake  viticultural  area  are  13 
United  States  Geological  Survey 
(U.S.G  S.)  topographic  maps  (Scale: 
1:24.000)  The  maps  are  titled: 

(1)  Burdett  Quadrangle  (New  York- 
Schuyler  Co    1950  (photoinspected 
1976); 

(2)  Montour  Falls  Quadrangle  (New 
York  1978  (photorevised)). 

(3)  Bever  Dams  Quadrangle  (New 
York  1953). 

(41  Reading  Center  Quadrangle  (New 
York  1950  (photorevised  1978)); 

(5)  Dundee  Quadrangle  (New  York 

1942  (photoinspected  1976]). 

(6)  Dresden  Quadrangle  (New  York 

1943  (photorevised  1978)): 

(7)  Penn  Yan  Quadrangle  (New 
York" Yates  Co.  1942  (photoinspected 
1976)); 

(8)  Stanley  Quadrangle  (New  York 
1952); 

(9)  Phelps  Quadrangle  (New  York- 
Ontario  Co.  1953); 

(10)  Geneva  North  Quadrangle  (New 
York  1953  (photorevised  1976)); 

(11)  Geneva  South  Quadrangle  (New 
York  1953  (photorevised  1978)); 

(12)  Ovid  Quadrangle  (New  York- 
Seneca  Co    1970).  and 

(13)  Lodi  Quadrangle  (New  York 
1942). 

(c)  BounHarifs  The  Seneca  Lake 
viticultural  area  is  located  in  portions  of 
Schuyler,  Yates.  Ontario,  and  Seneca 
counties  in  New  York.  The  boundaries 
are  as  follows  Beginning  in  the  town  of 
Watkins  Glen  at  the  State  Route  414 
bridge  over  the  New  York  State  Barge 
Canal: 

(1)  Follow  the  New  York  State  Barge 
C^anal  south  approximatelv  0.2  miles  to 
the  mouth  of  Glen  Creek,  on  the 
Burdette.  NY  map; 

(2)  Follow  Glen  Oeek  upstream 
(west),  crossing  the  Montour  Falls.  .\  Y 
map  and  c:ontinuing  to  the  Van  Zandt 
Hollow  Road  bridge  on  the  Beaver 
Dams.  NY  map; 

(3)  Proceed  north  on  Van  Zandt 
Hollow  Road  to  Cross  Road; 

(4)  Continue  north  on  Cross  Road, 
which  changes  to  Cretsley  Road,  to  its 
intersection  with  Mud  Lake  Road 
(County  Road  23)  on  the  Reading 
Center.  NY  map; 


(5)  Proceed  west  approximately  0.7 
miles  on  County  Road  23  to  the 
intersection  with  Pre-emption  Road; 

(H)  Then  continue  north  on  Pre- 
emption Road  along  the  Dundee,  N.Y.. 
Penn  Yan.  NY.  and  Dresden.  NY. 
maps,  for  approximately  18  miles  to  its 
junction  with  an  unnamed  light  duty 
road  just  east  of  Keuka  Lake  Outlet  on 
the  Penn  Yan.  NY.  map; 

(7)  Follow  the  unnamed  light  duty 
road  across  the  Keuka  Outlet,  traveling 
approximatelv  0.3  miles  to  its  junction 
with  an  unnamed  light  duty  road, 
known  locallv  as  Outlet  Road,  in  Seneca 
Mills, 

(8)  Follow  Outlet  Road  west  along  the 
north  bank  of  the  Keuka  Outlet 
approximately  0.6  miles,  until  the  road 
forks; 

(9)  At  the  fork,  continue  north 
approximately  1  mile,  on  an  unnamed 
light  dutv  road  know  locally  as  Stiles 
Road,  tu  its  junction  with  Pre-emption 
Road. 

(10)  Then  proceed  north  14.6  miles  on 
Pre-emption  Road  across  the  Stanley, 
N.Y.  map,  to  an  unnamed  medium  duty 
road  (known  locally  as  County  Road  4), 
on  the  Phelps,  NY.  map; 

(11)  Then  proceed  west 
approximately  4.5  miles  on  County 
Road  4  to  its  intersection  with  Orleans 
Road  in  Senec:a  Castle; 

(12)  Then  proceed  north  on  Orleans 
Road,  which  becomes  Seneca  Castle 
Road,  for  2  1  miles,  to  Warner  Comers 
where  the  name  of  the  road  changes  to 
Wheat  Road; 

(13)  Continue  north  from  Warner 
Corners  on  Wheat  Road  approximately 
19  miles  to  Its  intersection  with  State 
Route  88; 

(14)  Continue  north  on  State  Route  88 
approximately  14  miles,  to  its 
intersection  with  State  Route  96  at 
Knickerbocker  c;orner; 

(15)  Continue  east  on  State  Route  96 
approximatelv  10  4  miles,  to  the 
intersection  with  Brewer  Road  on  the 
Geneva  North,  NY   map; 

(16)  Follow  Brewer  Road  south 
approximately  1.8  miles  to  the 
interstH:tion  with  I'.S.  Route  20/Stafe 
Route  5; 

(17)  At  the  intersection  of  Brewer 
Road  and  U.S.  Route  20/State  Route  5, 
continue  south  approximately  0.1  miles, 
following  an  imaginary  line  to  the  south 
bank  of  the  Seneca  River; 

(18)  Follow  the  south  bank  of  the 
Seneca  River  east  approximately  0.1 
miles  to  the  mouth  of  the  Kendig  Creek; 

(19)  Continue  south  following  the 
Kending  Creek  approximately  3.3  miles 
to  the  Cr«Hik's  intersection  with  Yellow- 
Tavern  Road  on  the  Geneva  South,  N.Y. 
map; 


(20)  Follow  Yellow  Tavern  Road  west 
approximately  0.1  miles,  to  its 
intersection  with  Post  Road; 

(21)  Follow  Post  Road  south 
approximately  1.4  miles  to  the  junction 
with  State  Route  96A; 

(22)  Then  follow  State  Route  96A 
south  17.5  miles  across  the  Dresden, 
N.Y.,  Ovid.  N.Y..  and  Lodi.  N.Y.  maps 
to  the  village  of  Lodi: 

(23)  In  Lodi,  continue  south  where 
State  Route  96A  changes  to  S.  Main 
Street  and  then  changes  to  an  unnamed 
medium  duty  road  (known  locally  as 
Center  Road-Country  Road  137);  ' 

(24)  Continue  south  on  Center  Road- 
Country  Road  137  for  approximately  4.9 
miles  to  the  Seneca/Schuyler  County 
Line; 

(25)  Then  proceed  west  0.5  miles  on 
the  county  line  to  Logan  Road; 

(26)  Then  proceed  8.6  miles  south  on 
Logan  Road  to  State  Route  227 
(identified  by  the  petitioner  as  State 
Route  79)  on  the  Burdette.  N.Y.  map; 

(27)  Then  proceed  approximately  800 
feet  east  on  Route  227  to  Skyline  Drive; 

(28)  Then  proceed  south  on  Skyline 
Drive  for  2.5  miles  to  an  unnamed 
stream; 

(29)  Follow  the  unnamed  stream  west 
approximately  0.6  miles  to  its 
intersection  with  State  Route  414; 

(30)  Continue  west  on  State  Route  414 
approximately  0.5  miles  to  the 
beginning  point  on  the  bridge  over  the 
New  York  State  Barge  Canal. 

Signed:  Septt-mber  24.  2002. 
Bradley  A.  Buckles. 
Director 

iFR  Dot    02-2fi678  Filed  10-18-02;  8:45  am) 
BILUNG  CODE  «aiO-31-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD08-02-0231 

RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Houma  Navigation  Canal,  LA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMIMARY:  The  Coast  Guard  proposes  to 
modify  the  existing  drawbridge 
operation  regulation  for  the  draw  of  the 
SR661  bridge  across  the  Houma 
Navigation  Canal,  mile  36.0.  at  Houma, 
Terrebonne  Parish,  Louisiana.  The 
modification  will  allow  for  the  morning 
closure  period  to  be  increased  by  30 
minutes  to  facilitate  the  movement  of 
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high  volumes  of  vehicular  traffic  across 
the  bridge  during  peak  traffic  hours. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
December  20,  2002. 

ADDRESSES:  You  may  mail  comments  to 
Conunander  (obc).  Eighth  Coast  Guard 
District,  501  Magazine  Street,  New 
Orleans.  Louisiana  70130-3396,  or 
deliver  them  to  room  1313  at  the  same 
address  above  between  7  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Commander, 
Eighth  Coast  Guard  District,  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  rulemaking. 
Coimnents  and  material  received  from 
the  public,  as  well  as  docimients 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  by  appointment  at 
the  Bridge  Administration  Branch, 
Eighth  Coast  Guard  District  between  7 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  at  the  address  given  above  or 
telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  yoiu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGD08-02-023). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  they  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
a  public  meeting  by  writing  to  the 
Commander,  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch 
at  the  address  imder  ADDRESSES 
explaining  why  a  public  meeting  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  to  be  announced 
by  notice  in  the  Federal  Register. 


Background  and  Purpose 

The  existing  drawbridge  operating 
regulations  at  33  CFR  117.455  require 
the  draw  of  the  bridge  across  the  Houma 
Navigation  Canal  at  S661.  mile  36.0  at 
Houma,  to  open  on  signal,  except  that 
the  draw  need  not  be  opened  for  the 
passage  of  vessels  Monday  through 
Friday  except  holidays  from  7  a.m.  to 
8:30  a.m.  and  4:30  p.m.  to  6  p.m. 

The  bridge  owner  requested  a 
modification  to  the  morning  closure 
periods  to  allow  the  bridge  to  remain 
closed  to  navigation  from  6:30  a.m.  until 
8:30  a.m.  vice  7  a.m.  to  8:30  a.m. 
Approximately  13,000  vehicles  cross  the 
bridge  daily,  10%  of  which  cross  the 
bridge  during  the  requested  closure 
times.  The  adjustment  to  the  morning 
closure  time  reflects  a  change  to  expand 
the  closure  period  to  align  with  the 
heaviest  commuter  traffic.  The  bridge 
averages  953  openings  a  month.  It  is 
estimated  that  3  tows  a  month  will  be 
delayed  by  the  additional  30-minute 
morning  closvire  request.  In  a  17-day 
review  period  in  July  2002.  two  tows 
requiring  bridge  openings  were  delayed 
during  the  requested  additional  time 
period.  The  average  length  of  the  bridge 
opening  is  less  than  ten  minutes, 
delaying  an  average  of  60  vehicles  for 
each  opening.  Based  upon  our  review  of 
the  documentation  provided  by  the 
bridge  owner,  the  closure  of  an 
additional  30  minutes  in  the  morning 
will  have  a  minimal  effect  on  vessels 
wishing  to  transit  the  waterway. 

In  its  current  form.  §  117.455  refers  to 
the  affected  highway  as  "S661."  This 
proposed  rule  will  change  the  name  of 
the  affected  highway  to  its  correct  name. 
"SR661." 

Discussion  of  Proposed  Rule 

The  proposed  rule  would  modify  the 
existing  regulation  in  33  CFR  117.455  to 
facilitate  the  movement  of  high  volumes 
of  vehicular  traffic  across  the  bridge 
during  peak  traffic  hours.  The  change 
will  now  allow  the  State  Route  661 
bridge  to  remain  closed  to  navigation 
from  6:30  a.m.  to  8:30  a.m.  vice  the 
presently  published  times  of  7  a.m.  to 
8:30  a.m.  The  regulation  will  also 
identify  the  roadway  across  the  bridge 
asSR661. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatorv  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 


and  procedures  of  the  Department  of 
Transportation  (DOT)(44  FR  11040, 
February  26.  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

This  proposed  rule  allows  vessels 
ample  opportunity  to  transit  this 
waterway  with  proper  notification 
before  and  after  the  peak  vehicular 
traffic  periods.  According  to  the  vehicle 
traffic  siuA'eys,  the  public  at  large  is 
better  served  by  closure  times  between 
6:30  a.m.  and  8:30  a.m. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  and 
operators  of  vessels  needing  to  transit 
the  bridge  from  6:30  a.m.  to  7  a.m.  on 
weekdays.  From  traffic  and  vessel 
counts  it  is  estimated  that  only  an 
additional  3  tows  per  month  will  be 
delayed  by  the  thirty-minute  extension 
to  the  morning  closure.  This  is  not 
considered  to  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
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governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  Bridge  Administration  Branc;h. 
Eighth  Coast  Guard  District  at  the 
address  above. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  informaticm  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.) 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  dire<;t 
cost  of  compliance  on  them.  We  have 
analyzed  this  proposed  rule  under 
Executive  Order  13132  and  have 
determined  that  this  proposed  rule  does 
not  have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionar>-  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  bv  the  private  set:tor  of 
$100,000,000  or  more  m  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3lb)(2)  of 
Executive  Order  12988.  Cavil  lustice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not 
economically  significant  and  does  not 
cause  an  environmental  risk  to  health  or 
risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 


Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361.  luly  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order  We  invite  your  comments  on 
how  this  propo.sed  rule  might  impact 
tribal  governments,  even  if  that  impact 
mav  not  constitute  a  "tribal 
implication'  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
(Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Exe<:utive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supplv.  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory-  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  32(e).  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  1 1 7  of  title  33.  Code  of 
Federal  Regulations,  as  follows: 

PART1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  SA  I'.S.C.  499;  49  CKR  1.46;  .33 
V.VR  1. 0.5-1  (g);  section  117.255  also  issued 


under  the  authority  of  Pub.  L.  102-587.  106 
.Stat.  5039. 

2.  §  117.455  is  revised  to  read  as 
follows: 

§  1 1 7.455    Houma  Navigation  Canal. 

The  draw  of  the  SR661  bridge  across 
the  Houma  Navigation  Canal,  mile  36,0. 
at  Houma.  shall  open  on  signal;  except 
that,  the  draw  need  not  open  for  the 
passage  of  vessels  Monday  through 
Friday  except  holidays  from  6:30  a.m.  to 
8:30  a.m.  and  from  4:30  p.m.  to  6  p.m. 

Dated:  October  9,  2002. 
Roy  I.  Casto, 

Rear  Admiral.  VS.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District. 
|FR  Doc.  02-26718  Filed  10-18-02:  8:45  am] 
MLUNC  COOE  4aiO-15-(> 


DEPARTMENT  OF  THANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD08-02-022] 

RIN2115-AE47 

Drawtiridge  Operation  Regulation;  Gulf 
Intracoastal  Waterway,  LA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
modify  the  existing  drawbridge 
operation  regulation  for  the  draw  of  the 
Bavou  Dularge  bridge  across  the  Gulf 
Intracoastal  Waterway,  mile  59.9  at 
Houma,  Terrebonne  Parish.  Louisiana. 
The  modification  will  allow  for  the 
morning  closure  period  to  be  increased 
bv  15  minutes  to  facilitate  the 
movement  of  high  volumes  of  vehicular 
traffic  across  the  bridge  during  peak 
traffic  hours. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
December  20.  2002. 

ADDRESSES:  You  may  mail  comments  to 
Commander  (obc).  Eighth  Coast  Guard 
District,  501  Magazine  Street.  New 
Orleans.  Louisiana  70130-3396,  or 
deliver  them  to  room  1313  at  the  same 
address  above  between  7  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  Commander. 
Eighth  Coast  Guard  District.  Bridge 
Administration  Branch  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  by  appointment  at 
the  Bridge  Administration  Branch, 
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Eighth  Coast  Guard  District  between  7 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Frank,  Bridge  Administration 
Branch,  at  the  ad(kess  given  above  or 
telephone  (504)  589-2965. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD08-02-022). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  81/2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  they  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
a  public  meeting  by  writing  to  the 
Commander,  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch 
at  the  address  under  ADDRESSES 
explaining  why  a  public  meeting  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  to  be  announced 
by  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  existing  drawbridge  operating 
regulations  at  33  CFR  117.451(c) 
requires  the  draw  of  the  Bayou  Dularge 
bridge,  mile  59.9,  at  Houma,  to  open  on 
signal;  except  that,  the  draw  need  not  be 
opened  for  die  passage  of  vessels 
Monday  through  Friday  except  holidays 
from  6:45  a.m.  to  8:30  a.m.  and  from 
4:30  p.m.  to  6  p.m. 

The  bridge  owner  requested  a 
modification  to  the  morning  closure 
period  to  allow  the  bridge  to  remain 
closed  to  navigation  from  6:30  a.m.  until 
8:30  a.m.  vice  6:45  a.m.  to  8:30  a.m. 
Approximately  21,000  vehicles  cross  the 
bridge  daily,  10%  of  which  cross  the 
bridge  during  the  requested  closure 
times.  The  adjustment  to  the  morning 
closure  time  reflects  a  change  to  align 
the  closure  periods  with  the  times  of  the 
heaviest  commuter  traffic.  The  bridge 
averages  325  openings  a  month.  The 
requested  15 -minute  closure  increase  in 
the  morning  will  delay  approximately  7 


additional  tows  a  month.  In  a  17-day 
review  period  in  July  2002,  four  tows 
requiring  bridge  openings  were  delayed 
during  the  requested  additional  time 
period.  The  average  length  of  a  bridge 
opening  is  less  than  five  minutes, 
delaying  an  average  of  90  vehicles  per 
opening.  Based  upon  our  review  of  the 
documentation  provided  by  the  bridge 
owner,  the  closure  of  an  additional  15 
minutes  in  the  morning  will  have  a 
minimal  affect  on  vessels  wishing  to 
transit  the  waterway. 

Additionally,  by  this  rulemaking,  the 
Coast  Guard  plans  to  reinsert  the  word 
"Monday"  into  the  rule.  The  word  was 
omitted  in  previous  editions  of  the  Code 
of  Federal  Regulations.  This  proposed 
rulemaking  will  clarify  the  days  when 
the  special  operation  regulation  is  in 
effect. 

Discussion  of  Proposed  Rule 

The  proposed  rule  would  modify  the 
existing  regulation  in  33  CFR  117.451(c) 
to  facilitate  the  movement  of  high 
volumes  of  vehicular  traffic  across  the 
bridge  during  peak  traffic  hours.  The 
change  would  allow  the  Bayou  Dularge 
bridge  to  remain  closed  to  navigation 
from  6:30  a.m.  to  8:30  a.m.  vice  the 
presenUy  published  times  of  6:45  a.m. 
to  8:30  a.m.  The  regulation  will  also 
state  that  it  is  in  effect  Monday  through 
Friday  except  holidays. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  flot  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)(44  FR  11040. 
February  26,  1979). 

We  expect  the  economic  impact  of 
this. proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

This  proposed  rule  allows  vessels 
ample  opportunity  to  transit  this 
waterway  with  proper  notification 
before  and  after  the  peak  vehicular 
traffic  periods.  According  to  the  vehicle 
traffic  surveys,  the  public  at  large  is 
better  served  by  closure  times  between 
6:30  a.m.  and  8:30  a.m. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  term  "small  entities  '  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  and 
operators  of  vessels  needing  to  transit 
the  bridge  from  6:30  a.m.  to  6:45  a.m.  on 
weekdays.  From  traffic  and  vessel 
counts  it  is  estimated  that  only  an 
additional  7  tows  per  month  will  be 
delayed  by  the  fifteen-minute  extension 
to  the  morning  closure.  This  is  not 
considered  to  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRLSSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatorv'  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  Bridge  Administration  Branch. 
Eighth  Coast  Guard  District  at  the 
address  above. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
cost  of  compliance  on  them.  We  have 
analyzed  this  proposed  rule  under 
Executive  Order  13132  and  have 
determined  that  this  proposed  rule  does 
not  have  implications  for  federalism. 
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Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionar\'  regulator\'  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
SIOO.000.000  or  more  in  any  one  year 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble 

Taking  of  Private  Property 

This  proposed  rule  would  nut  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Property 
Rights. 

Civil  fustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  lustice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  This  proposed  rule  is  not 
economically  significant  and  does  not 
cause  an  environmental  risk  to  health  or 
risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultaticm 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361.  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 


Federal  Register /Vol.  67,  No.  203 /Monday,  October  21,  2002  /  Proposed  Rules  64583 


Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supplv.  distribution,  or  use  of 
energv  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Inff)rmation  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  32(e),  of  Commandant 
Instruction  M16475.1D,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117  of  title  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46:  33 
CFR  1.0.=5-l(g):  section  117.2.55  also  issued 
und«i  the  Hiithorilv  of  Pub  L.  102-587.  106 
.Stat.  50J9 

2  Section  117.451(c)  is  revised  to 
read  as  follows: 

§  1 1 7.451     Gulf  Intracoastal  Waterway. 

***** 

(c)  The  draw  of  the  Bayou  Dularge 
bridge,  mile  59.9.  at  Houma,  shall  open 
on  signal:  except  that,  the  draw  need  not 
open  for  the  passage  of  vessels  Monday 
through  Friday  except  holidays  from 
6:30  a.m.  to  8:30  a.m.  and  from  4:30 
p.m.  to  6  p.m. 


Dateti  October  9.  2002. 
Roy  |.  Casio, 

Rear. admiral.  U.S.  Coast  Guard.  Commander. 

Eighth  Coast  Guard  District 

|FR  Doc.  02-26717  Filed  10-18-02;  8:45  am] 

BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NH-049-71 74b:FRL-7396-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  New 
Hampshire;  One-hour  Ozone 
Attainment  Demonstration  for  the  New 
Hampshire  Portion  of  the  Boston- 
l^wrence-Worcester,  MA-NH  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to  fully 
approve  the  one-hour  ozone  attainment 
demonstration  State  Implementation 
Plan  (SIP)  for  the  New  Hampshire 
portion  of  the  Boston-Lawrence- 
Worcester,  MA-NH  serious  ozone 
nonattainment  area  submitted  by  the 
New  Hampshire  Department  of 
Environmental  Services  on  lune  30, 
1998.  This  action  is  based  on  the 
requirements  of  the  Clean  Air  Act  (CAA) 
as  amended  in  1990,  related  to  one-hour 
ozone  attainment  demonstrations. 
DATES:  Comments  must  be  received  on 
or  before  November  20,  2002. 
ADDRESSES:  Written  comments  (two 
copies  if  possible)  should  be  sent  to: 
David  B.  Conroy  at  the  EPA  Region  1 
(New  England)  Office,  One  Congress 
Street,  Suite  1100-CAQ,  Boston, 
Massachusetts  02114-2023. 

Copies  of  the  state  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours  (9  a.m.  to  4  p.m,) 
at  the  following  addresses:  U.S. 
Environmental  Protection  Agency, 
Region  1  (New  England),  One  Congress 
St.,  nth  Floor,  Boston,  Massachusetts, 
telephone  (617)  918-1664,  and  at  the 
Air  Resources  Division,  Department  of 
Environmental  Services,  6  Hazen  Drive, 
P.O.  Box  95,  Concord,  NH  03302-0095 
Please  telephone  in  advance  before 
visiting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  Burkhart,  (617)  918-1664. 
SUPPLEMENTARY  INFORMATION:  This 
notice  provides  an  analysis  of  the  one- 
hour  ozone  attainment  demonstration 
SIP  submitted  by  the  New  Hampshire 
Department  of  Environmental  Services 
(New  Hampshire  DES)  for  the  New 
Hampshire  portion  of  the  Boston- 
Lawrence-Worcester  MA-NH  serious 
nonattainment  area.  Table  of  Contents: 

I.  Clean  Air  Act  Requirements  for  Serious 

Ozone  Nonattainment  Areas 

II.  Background  and  Current  Air  Quality 

Status  of  the  Boston-Lawrence- 
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Attainment  Demonstration  SIP 

IV.  What  Are  the  Components  of  a  Modeled 

Attainment  Demonstration? 

V.  What  Is  the  Framework  for  Proposing 

Action  on  the  Attainment  Demonstration 
I  SIPs? 

VI.  What  Are  the  Relevant  Policy  and 

Guidance  Documents? 

VII.  How  Does  the  New  Hampshire  Submittal 
Satisfy  the  Framework? 

VIII.  Proposed  Action 

IX.  Administrative  Requirements 

L  Clean  Air  Act  Requirements  for 
Serious  Ozone  Nonattainment  Areas 

I  The  Clean  Air  Act  requires  EPA  to 

establish  national  ambient  air  quality 
standards  (NAAQS  or  standards)  for 
certain  widespread  pollutants  that  cause 
or  contribute  to  air  pollution  that  is 
reasonably  anticipated  to  endanger 
public  health  or  welfare.  CAA  sections 
108  and  109.  In  1979,  EPA  promulgated 
the  one-hour  0.12  parts  per  million 
(ppm)  groimd-level  ozone  standard.  44 
FR  8202  (February  8,  1979).  Ground- 
level  ozone  is  not  emitted  directly  by 
sources.  Rather,  emissions  of  nitrogen 
oxides  (NOx)  and  volatile  organic 
compounds  (VOCs)  react  in  the 
presence  of  sunlight  to  form  ground- 
level  ozone,  NOx  and  VOC  are  referred 
to  as  precursors  of  ozone. 

An  area  exceeds  the  one-hour  ozone 
standard  each  time  an  ambient  air 
quality  monitor  records  a  one-hour 
average  ozone  concentration  of  0.125 
ppm  or  higher.'  An  area  is  violating  the 
standard  if,  over  a  consecutive  three- 
year  period,  more  than  three 
exceedances  are  expected  to  occur  at 
any  one  monitor.  The  area's  4th  highest 
ozone  reading  at  a  single  monitor  is  its 
design  value.  The  CAA,  as  amended  in 
1990,  required  EPA  to  designate  as 
nonattainment  any  area  that  was 
violating  the  one-hour  ozone  standard, 
generally  based  on  air  quality 
monitoring  data  from  the  three-year 
period  from  1987-1989.  CAA  section 
107(d)(4);  56  FR  56694  (November  6, 
1991).  The  CAA  further  classified  these 
areas,  based  on  the  area's  design  value, 
as  marginal,  moderate,  serious,  severe  or 
extreme.  CAA  section  181(a).  Marginal 
areas  were  suffering  the  least  significant 
air  pollution  problems  while  the  areas 
classified  as  severe  and  extreme  had  the 
most  significant  air  pollution  problems. 

The  control  requirements  and  dates 
by  which  attainment  needs  to  be 


'  The  one-hour  ozone  standard  is  0.12  ppm. 
EPA's  long-standing  practice  is  that  monitored 
values  of  0.125  ppm  or  higher  are  rounded  up.  and 
thus  considered  an  exceedance  of  the  NAAQS  and 
values  less  than  0.125  ppm  are  rounded  down  and 
are  not  an  exceedance. 


achieved  vary  with  the  area's 
classification.  Marginal  areas  are  subject 
to  the  fewest  mandated  control 
requirements  and  have  the  earliest 
attainment  date.  Severe  and  extreme 
areas  are  subject  to  more  stringent 
plarming  requirements  but  are  provided 
more  time  to  attain  the  stcindard. 
Serious  areas  were  required  to  attain  the 
one-hour  ozone  standard  by  November 
15,  1999  and  severe  areas  are  required 
to  attain  by  November  15,  2005  or 
November  15,  2007.  The  Boston- 
Lawrence-Worcester,  MA-NH  ozone 
nonattainment  area  is  classified  as 
serious  and  its  attainment  date  is 
November  15,  1999. 

Under  section  182(c)(2)  of  the  CAA, 
serious  areas  were  required  to  submit  by 
November  15,  1994  demonstrations  of 
how  they  would  attain  the  one-hour 
ozone  standard  and  how  they  would 
achieve  reductions  in  VOC  emissions  of 
9  percent  for  each  three-year  period 
until  the  attainment  year.  In  some  cases. 
NOx  emission  reductions  can  be 
substituted  for  the  required  VOC 
emission  reductions. 

In  general,  an  attainment 
demonstration  SIP  includes  a  modeling 
analysis  component  showing  how  the 
area  will  achieve  the  standard  by  its 
attainment  date  and  the  control 
measures  necessary  to  achieve  those 
reductions.  Another  component  of  the 
attainment  demonstration  SIP  is  a  motor 
vehicle  emissions  budget  for 
transportation  conformity  purposes. 
Transportation  conformity  is  a  process 
for  ensuring  that  states  consider  the 
effects  of  emissions  associated  with  new 
or  improved  federally-funded  roadways 
and  transit  on  attainment  of  the 
standard.  As  described  in  section 
176(c)(2)(A)  of  the  CAA,  attainment 
demonstrations  necessarily  include  the 
estimates  of  motor  vehicle  emissions 
that  are  consistent  with  attainment, 
which  then  act  as  a  budget  or  ceiling  for 
the  purposes  of  determining  whether 
federally-supported  transportation  plans 
and  projects  conform  to  the  attainment 
demonstration  SIP. 

n.  Background  and  Current  Air  Quality 
Status  of  the  Boston- Lawrence- 
Worcester,  MA-NH  Ozone 
Nonattainment  Area 

The  Boston-Lawrence-Worcester, 
MA-NH  ozone  nonattainment  area  is  a 
multi-state  nonattainment  area 
consisting  of  a  small  portion  of  southern 
New  Hampshire  and  the  entire  eastern 
half  of  Massachusetts.  In  New 
Hampshire,  the  nonattainment  area 
consists  of  28  individual  cities  and 
towns  in  portions  of  Hillsborough  and 
Rockingham  counties.  In  Hillsborough 
County,  the  individual  cities  and  towns 


included  in  the  nonattainment  area  are: 
Amherst  Town.  Brookline  Town,  HoUis 
Town,  Hudson  Town,  Litchfield  Town, 
Merrimack  Town.  Milford  Town.  Mont 
Vernon  Town,  Nashua  City,  Pelham 
Town,  and  Wilton  Town.  In 
Rockingham,  the  individual  towns 
included  in  the  nonattainment  area  are: 
Atkinson  Town.  Brentwood  Town. 
Danville  Town.  Derry  Town,  E. 
Kingston  Town,  Hampstead  Town, 
Hampton  Falls  Town,  Kensington 
Town,  Kingston  Town,  Londonderry 
Town,  Newton  Town,  Plaistow  Town. 
Salem  Town.  Sandown  Town.  Seabrook 
Town,  South  Hampton  Town,  and 
Windham  Town.  In  Massachusetts,  the 
nonattainment  area  includes  a  much 
larger  area,  consisting  of  10  counties  in 
their  entirety  (i.e..  Barnstable,  Bristol. 
Dukes,  Essex,  Middlesex,  Nantucket. 
Norfolk,  Plymouth,  Suffolk,  and 
Worcester  counties).  Based  on  1999 
emission  estimates  by  the  New 
Hampshire  DES  and  the  Massachusetts 
Department  of  Environmental  Protection 
(DEP),  the  New  Hampshire  portion  of 
the  nonattainment  area  accounted  for 
only  6  percent  of  the  total  VOC 
emissions  in  the  nonattainment  area, 
and  only  4  percent  of  the  total  N0\ 
emissions. 

Historically  and  throughout  most  of 
the  1990's,  ozone  monitors  throughout 
the  Boston-Lawrence-Worcester.  MA- 
NH  nonattainment  area  violated  the 
one-hour  ozone  standard.  Directly 
downwind  of  the  Boston-Lawrence- 
Worcester,  MA-NH  nonattainment  area, 
there  were  also  a  number  of  other 
nonattainment  areas  violating  the  one- 
hour  ozone  standard  during  the  1990's 
in  other  parts  of  New  Hampshire  and  in 
portions  of  southern  Maine.  On  June  9. 
1999,  however,  EPA  determined  that  the 
Boston-Lawrence-Worcester,  MA-NH 
serious  ozone  nonattainment  area  had 
attained  the  1-hour  ozone  standard  (64 
FR  30911).^  This  determination  was 
based  on  data  collected  from  1996- 
1998.  On  June  9,  1999,  EPA  also 
determined  that  the  Portsmouth-Dover- 
Rochester,  New  Hampshire  ozone 
nonattainment  area  and  the  Portland, 
Maine  ozone  nonattainment  area  had 
also  attained  the  1-hour  ozone  standard 
based  on  data  collected  from  1996- 
1998.  See  64  FR  30911.  At  the  time  of 
these  determinations  of  attainment. 


•  In  that  notice.  El'.*i  also  (ietcnnineii  the  one- 
hour  ozone  standard  no  lunger  applied  to  the 
Boslon-Lawrence-Worcester.  M.A-NH  urea. 
Subsequently,  due  to  continued  liti^dtion  regarding 
the  8-hour  ozone  standard.  EP.^  reinstated  the 
applicability  of  the  one-hour  ozone  standard  in  all 
areas.  See  65  FR  45182  duly  20,  2000)  EPA. 
however,  did  not  modify  its  determination  that  the 
Boston-Lawrence-VVorcester.  MA-\H  area  had 
attained  the  one-hour  ozone  standard  prior  to  its 
attainment  date. 


64584 


Federal  Register/ Vol.  67,  No.  203 /Monday,  October  21.  2002  / Proposed  Rules 


there  were  no  areas  in  any  portion  of 
New  Hampshire  or  Maine  that  violated 
the  one-hour  ozone  standard 

The  Boston-Lawrence- Worcester. 
MA-NH  nonattainment  area  continued 
to  have  air  quality  meeting  the  one-hour 
ozone  standard  in  1999  (based  on  data 
from  1997-1999)  and  in  2000  (based  on 
data  from  1998-2000)   Based  on  data 
collected  in  1999-2001,  however,  the 
Boston-Lawrence-Worcester.  MA-NH 
area  now  has  air  quality  violating  the 
one-hour  ozone  standard  The  violating 
monitors  are  in  the  southern  portion  of 
the  multi-state  nonattainment  area  in 
Fairhaven  and  Truro.  Massachusetts, 
which  are  at  least  75  miles  from  the 
Massachusetts-New  Hampshire  state 
border  The  other  nine  ozone  air  quality 
monitors  in  the  Boston-Lawrence- 
Worcester,  MA-NH  ozone 
nonattainment  area  (i.e.  in  the 
Massachusetts  cities  and  towns  of 
Easton.  Stow,  Boston  (two  sites).  Lynn, 
Lawrence,  Worcester,  and  Newburv,  and 
in  Nashua,  New  Hampshire)  continui-  to 
show  attainment  of  the  one-hour  ozone 
NAAQS,  based  on  1999-2001  data. 
Preliminar\'  (not  quality  assured)  ozone 
data  readings  from  the  monitors  for  the 
area  from  the  summer  of  2002  show 
onlv  the  Truro  monitor  registering  a 
violation  of  the  one-hour  ozone  NA.XQS 
for  the  three-vear  period  2000-2002 

III.  History  and  Time  Frame  for  the 
State's  Attainment  Demonstration  SIP 

A  Ozone  Transport  Assessment  Group 
and  the  \(h  SIP  Call 

Notwithstanding  significant  efforts  bv 
the  states,  m  1995  EPA  recognized  that 
manv  states  in  the  eastern  half  of  the 
United  States  could  not  meet  the 
November  1994  time  frame  for 
submitting  an  attainment  demonstration 
SIP  under  the  Act  because  emissions  of 
NO\  and  VOCs  in  upwind  states  (and 
the  ozone  formed  by  these  omissions) 
affected  these  nonattainment  areas  and 
the  full  impact  of  this  effect  had  not  yet 
been  determined  This  phenomenon  is 
called  ozone  transport. 

On  March  2,  1995.  Mary  D  Nichols. 
EPA's  then  Assistant  Administrator  for 
Air  and  Radiation,  issued  a 
memorandum  to  EPA's  Regional 
Administrators  acknowledging  the 
efforts  made  by  states  but  noting  the 
remaining  difficulties  in  making 
attainment  demonstration  SIP 
submittals. '  Recognizing  the  problems 
created  by  ozone  transport,  the  March  2, 
1995  memorandum  called  for  a 
collaborative  process  among  the  states 


in  the  eastern  half  of  the  country  to 
evaluate  and  address  transport  of  ozone 
and  its  precursors.  This  memorandum 
led  to  the  formation  of  the  Ozone 
Transport  As.se.s.sment  Group  (OTAG)  ■* 
and  provided  for  the  states  to  submit  the 
attainment  demonstration  SIPs  based  on 
the  expected  time  frames  for  OTAG  to 
complete  its  evaluation  of  ozone 
transport. 

In  fune  1997,  OTAG  concluded  and 
provided  EPA  with  recommendations 
regarding  ozone  transport.  The  OTAG 
generally  concluded  that  transport  of 
ozone  and  the  precursor  NOx  is 
significant  and  should  be  reduced 
regionally  to  enable  states  in  the  eastern 
half  of  the  country  t(j  attain  the  ozone 
NAAQS 

In  recognition  of  the  length  of  the 
OTAG  process,  in  a  December  29,  1997 
memorandum.  Richard  Wilson,  EPA's 
then  Acting  Assistant  Administrator  for 
Air  and  Radiation,  provided  until  April 
1998  for  states  to  submit  the  following 
elements  of  their  attainment 
demonstration  SIPs  for  serious  and 
severe  nonattainment  areas:  (1) 
Eviilcnce  that  the  applicable  control 
measures  in  subpart  2  of  part  D  of  title 
1  of  the  GAA  were  adopted  and 
implemented  or  were  on  an  expeditious 
course  to  being  adopted  and 
implemented;  (2)  a  list  of  measures 
needed  to  meet  the  remaining  rate-of- 
progress  (ROP)  emissions  reduction 
requirement  and  to  reach  attainment:  (3) 
for  severe  areas  only,  a  commitment  to 
adopt  and  submit  target  calculations  for 
post-1999  ROP  and  the  control  measures 
necessary  f(jr  attainment  and  ROP  plans 
through  the  attainment  year  by  the  end 
of  2000:  (4)  a  commitment  to  implement 
the  SIP  control  programs  in  a  timely 
manner  and  to  meet  ROP  emissions 
reductions  and  attainment:  and  (5) 
evidence  of  a  public  hearing  on  the  state 
submittal.'  This  submission  is 
sometimes  referred  to  as  the  Phase  2 
submission.  Motor  vehicle  emissions 
budgets  can  be  established  based  on  a 
commitment  to  adopt  the  measures 
needed  for  attainment  and  identification 
of  the  measures  needed.  Thus,  state 
submissions  due  in  April  1998  under 
the  Wilson  policy  should  have  included 
motor  vehicle  emissions  budgets. 

Building  upon  the  OTAG 
recommendations  and  technical 
analyses,  in  November  1997.  EPA 


'Memorandum.    Ozone  Attainment 
Demonstralions,  '  issued  March  2.  1995   .\  cnpy  of 
the  memorandum  may  lie  found  on  EP.A  s  Web  site 
at  http  /iwvi'w.epa  gov/ttn/oarpg/tlpgm  htmt 


*  l.ftler  from  M.irv  \  (.«(!«.  Uirni  lor.  Stale  of 
lllinoi.s  F.nvironmcnlal  Prolm  tmn  .^genty  lo 
Km  ironnienlal  Council  of  States  (EGOS)  Members., 
dated  April  1  ),  1995. 

■*  Mcnuirandiim,   ■(".uulant.e  fnr  ImpleniiMHinK  the 
1-Hour  Dzone  and  fre-Existing  PM  10  NA.^Q.S. 
issueil  Oe(  ernlier  29.  1997   A  copy  of  this 
memorandum  may  be  found  on  EP.^  s  Web  site  al 
http://wwwepa.gov/nn/oarpg/tlpfim  html 


proposed  action  addressing  the  ozone 
transport  problem.  In  its  proposal,  EPA 
found  that  current  SIPs  in  22  states  and 
the  District  of  Columbia  (23 
jurisdictions)  were  insufficient  to 
provide  for  attainment  and  maintenance 
of  the  one-hour  ozone  standard  because 
they  did  not  regulate  NOx  emissions 
that  significantly  contribute  to  ozone 
transport.  62  FR  60318  (November  7, 
1997).  The  EPA  finalized  that  rule  in 
September  1998,  calling  on  the  23 
jurisdictions  to  revise  their  SIPs  to 
require  NOx  emissions  reductions 
within  the  state  to  a  level  consistent 
with  a  NOx  emissions  budget  identified 
in  the  final  rule.  63  FR  57356  (October 
27.  1998).  This  final  rule  is  commonly 
referred  to  as  the  NOx  SIP  Call. 

B.  New  Hampshire  Ozone  Attainment 
Demonstration  Submittal 

On  June  30,  1998,  New  Hampshire 
DES  submitted  an  ozone  attainment 
demonstration  for  the  New  Hampshire 
portion  of  the  Boston-Lawrence- 
Worcester,  MA-NH  serious  ozone 
nonattainment  area  as  a  revision  to  its 
SIP.  On  June  9.  1999,  however,  EPA 
determined  that  the  Boston-Lawrence- 
Worcester.  MA-NH  serious  ozone 
nonattainment  area  had  attained  the  1- 
hour  ozone  standard  (64  FR  30911). 
This  determination  was  based  on  data 
collected  from  1996-1998.  Consistent 
with  then  current  EPA  policy."  since  the 
Boston-Lawrence-Worcester,  MA-NH 
area  had  attained  the  standard  by 
November  15,  1999,  its  statutory 
attainment  date,  EPA  took  no  action  on 
the  New  Hampshire  attainment 
demonstration  SIP  submittal  for  the 
Boston-Lawrence-Worcester,  MA-NH 
area.  The  Boston-Lawrence-Worcester, 
MA-NH  nonattainment  area  continued 
to  have  air  quality  meeting  the  one-hour 
ozone  standard  through  the  summer  of 
2000. 

As  mentioned  above,  based  on  data 
collected  in  1999-2001,  the  Boston- 
Lawrence-Worcester.  MA-NH  area  now 
has  air  quality  violating  the  one-hour 
ozone  standard.  Thus,  this 
nonattainment  area  is  once  again 
required  to  have  an  approved 
attainment  demonstration  and  9%  ROP 
plan  with  respect  to  section  182(c)(2)  of 


"  Poli(  V  guidam.e  contained  in  a  .May  U).  1995 
memorandum  from  lohn  Seitz.  Director  of  EP,As 
Office  of  .Air  Quality  Planning  and  Standards, 
entitled  ■Reasonable  Further  Progress.  .Mtainment 
nemonstration.  and  Related  Requirements  for 
Ozone  Nonattainment  .Areas  Meeting  the  Ozone 
National  Ambient  .Air  Quality  Standard" 
recommends  that  ROP  and  attainment 
demonstration  requirements,  along  with  certain 
other  related  requirements,  of  Part  D  of  Title  1  of 
the  Clean  Air  Act  are  no  limger  appluable  to  an 
area  once  it  has  air  quality  data  indicating  that  the 
one-hour  ozone  standard  has  been  attained 
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the  CAA,  Today,  in  this  proposed  rule. 
EPA  is  proposing  action  on  the 
attainment  demonstration  SIP  submitted 
by  the  New  Hampshire  DES  on  June  30. 
1998  for  the  New  Hampshire  portion  of 
the  Boston-Lawrence-Worcester,  MA- 
NH  area.  EPA  approved  the  state's  9% 
ROP  plan  for  the  area  via  a  direct  final 
rulemaking  on  April  16,  2002  (67  FR 
18547).  In  an  earlier  action,  EPA 
proposed  approval  of  the  attainment 
demonstration  for  the  Massachusetts 
portion  of  this  same  nonattainment  area. 
In  that  proposed  action,  EPA  proposed 
approval  of  an  attainment  date  of 
November  15,  2007  for  the  Boston- 
Lawrence- Worcester,  MA-NH 
nonattainment  area.  EPA  plans  to  take 
action  separately  on  contingency 
measures  for  both  the  New  Hampshire 
and  Massachusetts  portions  of  the 
Boston-Lawrence- Worcester,  MA-NH 
nonattaiimient  area. 

The  statutory  attainment  date  for  the 
Boston-Lawrence-Worcester,  MA-NH 
nonattainment  area  is  November  15, 
1999.  The  area  attained  the  standard  as 
of  its  attainment  date,  but  then 
subsequently  experienced  a  violation. 
The  CAA  does  not  expressly  address  the 
appropriate  attainment  date  for  an  area 
that  attains  the  standard  by  its 
attainment  date  but  then  subsequently 
violates  the  standard  nor  does  it  address 
the  planning  requirements  that  apply  to 
such  an  area.  (CAA  sections  1 79(c)  and 
(d)  and  181(h)(2)  establish  requirements 
only  for  those  areas  that  EPA  determines 
do  not  attain  the  standard  by  their 
attainment  date.)  With  respect  to  the 
attainment  date,  both  subparts  1  and  2 
of  Part  D  of  the  Act  specify  outside  dates 
for  attainment  and  provide  that 
attainment  must  be  "as  expeditiously  as 
practicable"  within  those  outside  dates. 
CAA  sections  172(a)(2)  and  181(a)(1). 
With  respect  to  control  obligations,  EPA 
generally  attempts  first  to  work  with  the 
State  to  submit  a  revised  SIP  and,  where 
necessary,  would  issue  a  SIP  Call 
pursuant  to  section  110(k)(5)  if 
additional  controls  were  needed.  See 
e.g.,  65  FR  64352  (Oct.  27,  2000).  Here. 
Massachusetts  has  already  submitted  an 
attainment  demonstration  and  has 
indicated  that  the  demonstration 
provides  for  attainment,  by  November 
15,  2007,  which  is  as  expeditiously  as 
practicable,  within  the  multi-state  area. 
We  review  New  Hampshire's  1998 
attainment  demonstration  SIP 
submission  in  conjunction  with  the 
more  recent  attainment  demonstration 
SIP  submitted  by  Massachusetts  in  the 
following  sections. 


rV.  What  are  the  Components  of  a 
Modeled  Attainment  Demonstration? 

The  EPA  provides  that  states  may  rely 
on  a  modeled  attainment  demonstration 
supplemented  with  additional  evidence 
to  demonstrate  attainment.''  In  order  to 
have  a  complete  modeling 
demonstration  submission,  states 
should  have  submitted  the  required 
modeling  analysis  aad  identified  any 
additional  evidence  that  EPA  should 
consider  in  evaluating  whether  the  area 
will  attain  the  standard, 

A.  Modeling  Requirements 

For  purposes  of  demonstrating 
attainment,  section  182(c)  of  the  CAA 
requires  serious  areas  to  use 
photochemical  grid  modeling  or  an 
analytical  method  EPA  determines  to  be 
as  effective.**  The  photochemical  grid 
model  is  set  up  using  meteorological 
conditions  conducive  to  the  formation 
of  ozone.  Emissions  for  a  base  year  are 
used  to  evaluate  the  model's  ability  to 
reproduce  actual  monitored  air  quality 
values  and  to  predict  air  quality  changes 
in  the  attaimnent  year  due  to  the 
emission  changes  which  include  growth 
up  to  and  controls  implemented  by  the 
attairunent  year.  A  modeling  domain  is 
chosen  that  encompasses  the 
nonattainment  area.  Attainment  is 
demonstrated  when  all  predicted 
concentrations  inside  the  modeling 
domain  are  at  or  below  the  NAAQS  or 
at  an  acceptable  upper  limit  above  the 
NAAQS  consistent  with  conditions 
specified  by  EPA's  guidance.  When  the 
predicted  concentrations  are  above  the 
NAAQS.  an  optional  Weight  of 
Evidence  (WOE)  determination  which 
incorporates,  but  is  not  limited  to,  other 
analyses,  such  as  air  quality  and 
emissions  trends,  may  be  used  to 
address  imcertainty  inherent  in  the 
application  of  photochemical  grid 
models. 

The  EPA  guidance  identifies  the 
features  of  a  modeling  analysis  that  are 
essential  to  obtain  credible  results.  First, 
the  state  must  develop  and  implement 
a  modeling  protocol.  The  modeling 
protocol  describes  the  methods  and 
procedin-es  to  be  used  in  conducting  the 
modeling  analyses  and  provides  for 


"The  EPA  issued  guidance  on  the  air  quality 
modeling  that  is  used  lo  demonstrate  attainment 
with  the  one-hour  ozone  NAAQS.  See  U.S.  EPA. 
(1991).  Guideline  for  Regulatory  Application  of  the 
Urban  Airshed  Model.  EPA-J 50/4-9 1-01 3,  (July 
1991).  A  copy  may  be  found  on  EPA's  Web  site  at 
http://www.epa.gov/ttn/scrom/  (file  name: 
"UAMREG").  See  also  U.S.  EPA,  (1996),  Guidance 
on  Use  of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS,  EPA-454/B-95- 
007,  (June  1996).  A  copy  may  be  found  on  EPA's 
Web  site  at  http://www.epa.gov/ttn/scram/  (file 
name:  "03TEST"). 

"Ibid. 


policy  oversight  and  technical  review  by 
individuals  responsible  for  developing 
or  assessing  the  attainment 
demonstration  (state  and  local  agencies, 
EPA  Regional  offices,  the  regulated 
community,  and  public  interest  groups). 
Second,  for  purposes  of  developing  the 
information  to  put  into  the  model,  the 
state  must  select  air  pollution  days,  i.e.. 
days  in  the  past  with  poor  air  quality, 
that  are  representative  of  the  ozone 
pollution  problem  for  the  nonattainment 
area.  Third,  the  state  needs  to  identify,' 
the  appropriate  dimensions  of  the  area 
to  be  modeled,  i.e.,  the  domain  size.  The 
domain  should  be  larger  than  the 
designated  nonattainment  area  to  reduce 
uncertainty  in  the  boundary  conditions 
and  should  include  large  upwind 
sources  just  outside  the  nonattainment 
area.  In  general,  the  domain  is 
considered  the  local  area  where  control 
measures  are  most  beneficial  to  bring 
the  area  into  attainment.  Fourth,  the 
state  needs  to  determine  the  grid 
resolution.  The  horizontal  and  vertical 
resolutions  in  the  model  affect  the 
dispersion  and  transport  of  emission 
plumes.  Artificially  large  grid  cells  (too 
few  vertical  layers  and  horizontal  grids) 
may  dilute  concentrations  and  may  not 
properly  consider  impacts  of  complex 
terrain,  complex  meteorology,  and  land/ 
water  interfaces.  Fifth,  the  state  needs  to 
generate  meteorological  data  that 
describe  atmospheric  conditions  and 
emissions  inputs.  Finally,  the  state 
needs  to  verify  that  the  model  is 
properly  simulating  the  chemistry  and 
atmospheric  conditions  through 
diagnostic  analyses  and  model 
performance  tests.  Once  these  steps  are 
satisfactorily  completed,  the  model  is 
ready  to  be  used  to  generate  air  quality 
estimates  to  support  an  attainment 
demonstration. 

The  modeled  attainment  test 
compares  model-predicted  one-hour 
daily  maximimi  concentrations  in  all 
grid  cells  for  the  attainment  year  to  the 
level  of  the  NAAQS.  A  predicted 
concentration  above  0.124  ppm  ozone 
indicates  that  the  area  is  expected  to 
exceed  the  standard  in  the  attainment 
year  and  a  prediction  at  or  below  0.124 
ppm  indicates  that  the  area  is  expected 
to  attain  the  standard.  This  type  of  test 
is  often  referred  to  as  an  exceedance 
test.  The  EPA's  guidance  recommends 
that  states  use  either  of  two  modeled 
attainment  or  exceedance  tests  for  the 
one-hour  ozone  NAAQS:  a  deterministic 
test  or  a  statistical  test. 

The  deterministic  test  requires  the 
state  to  compare  predicted  one-hour 
daily  maximum  ozone  concentrations 
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for  each  modeled  day  "  to  the  attainment 
level  of  0  124  ppm  If  none  of  the 
predictions  exceed  0  124  ppm.  the  test 
is  passed 

The  statistical  test  takes  into  account 
the  fact  that  the  form  of  the  one-hour 
ozone  standard  allows  exceedances.  If. 
over  a  three- vear  period,  the  area  has  an 
average  of  one  or  fewer  exctH'dances  per 
year,  the  area  is  not  violating  the 
standard  Thus,  if  the  state  models  a 
very  extreme  day.  the  statistical  test 
provides  that  a  prediction  above  U.124 
ppm  up  to  a  certain  upper  limit  mav  be 
consistent  with  attainment  of  the 
standard   (The  ft)rm  nf  the  one-hnur 
ozone  standard  allows  for  up  to  three 
readings  above  the  standard  over  a 
three-vear  period  before  an  area  is 
considered  to  be  in  violation  ) 

The  acceptable  upper  limit  above 
0.124  ppm  is  determined  by  examining 
the  size  of  exceedances  at  monitoring 
sites  which  meet  the  one-hour  NAAQ.S. 
For  f'xample,  d  monitr)ring  site  for 
which  the  four  highest  one-hour  average 
concentrations  over  a  three-year  period 
are  0  136  ppm,  0.130  ppm.  6  128  ppm 
and  0  122  ppm  is  attaining  the  staiulard 
To  identih-  an  acceptable  upper  limit, 
the  statistical  likelihood  of  observing 
ozone  air  qualitv  exreedances  of  the 
standard  of  various  concentrations  is 
equated  to  the  severity  of  the  modeled 
dav  The  upper  limit  generally 
represents  the  maximum  ozone 
concentratinn  observed  at  a  location  on 
a  single  dav  and  it  would  be  the  onlv 
reading  above  the  standard  that  wf)uld 
be  expected  to  occur  no  more  than  an 
average  of  once  a  vear  over  a  three-year 
period  Therefore,  if  the  maximum 
ozone  concentration  predicted  by  the 
model  is  below  the  acceptable  upper 
limit,  in  this  case  0.136  ppm.  tht-n  EPA 
might  conclude  that  the  modeled 
attainment  test  is  passed.  Generally. 
ex(  eedances  well  above  0.124  ppm  are 
verv  unusual  at  monitoring  sites 
meeting  the  NAAQS  Thus,  these  upper 
limits  are  rarely  substantially  higher 
than  the  attainment  level  of  0  124  ppm. 

B  Addttional  Analvsfs  Whtre  Modeling 
Fails  Tn  Shoiv  Attamnifnt 

When  the  modeling  does  not 
conclusively  demonstrate  attainment 
additional  analyses  may  be  prt'Sf-nted  to 
help  determine  whether  the  area  will 
attain  the  standard.  As  with  other 
predictive  tools,  there  are  inherent 
uncertainties  associated  with  modeling 
and  its  results.  For  example,  there  are 
uncertainties  in  some  of  the  modeling 
inputs,  such  as  the  meteorological  and 
emissions  data  bases  for  individual  days 


'The  initial,    ramp-up'   days  for  each  epLSude  are 
excluded  from  this  determination. 


and  in  the  methodology  used  to  assess 
the  severity  of  an  exceedance  at 
individual  sites  The  EPAs  guidance 
recognizes  these  limitations,  and 
provides  a  means  for  considering  other 
evidence  to  help  assess  whether 
attainment  of  the  NAAQS  is  likely.  The 
pro(  ess  bv  which  this  is  done  is  called 
a  weight  of  evidence  (WOE) 
determination 

Under  a  WOE  determination,  the  state 
can  rely  on  and  EPA  will  consider 
factors  such  as:  other  modeled 
attainment  tests,  eg.,  a  rollback 
analysis;  other  modeled  outputs,  eg  . 
changes  in  the  predicted  frequency  and 
pervasiveness  of  exceedances  and 
predicted  changes  in  the  design  value: 
actual  observed  air  quality  trends; 
estimated  emissions  trends;  analyses  of 
air  quality  monitored  data;  the 
responsiveness  of  the  model  predictions 
to  further  controls;  and.  whether  there 
are  additional  control  measures  that  are 
or  will  N-  approved  into  the  SIP  but 
were  not  included  in  the  modeling 
analysis  This  list  is  not  an  exclusive  list 
of  factors  that  may  be  considered  and 
these  factors  could  vary  from  case  to 
case  The  EPAs  guidance  contains  no 
limit  on  how  close  a  modeled 
.ittainment  test  must  be  to  passing  to 
1  nni  lude  that  other  evidence  besides  an 
, ittainment  test  is  sufficiently 
compelling  to  suggest  attainment. 
However,  the  further  a  modeled 
attainment  test  is  from  being  passed,  the 
more  ( (impelling  the  WOE  needs  to  be. 

The  EPAs  1996  modeling  guidance 
also  recognizes  a  need  to  perform  a  mid- 
course  review  as  a  means  for  addressing 
uncertainty  in  the  modeling  results. 
Be<:ause  of  the  uncertainty  in  long  term 
projections,  EPA  believes  a  viable 
attainment  demonstration  that  relies  on 
WOE  needs  to  contain  provisions  for 
periodic  review  of  mcinitoring. 
emissions,  and  modeling  data  to  assess 
the  extent  to  which  refinements  to 
emission  control  measures  are  needed. 
The  mid-course  review  is  discussed 
h»'low 

V.  What  Is  the  Framework  for 
Proposing  Action  on  the  Attainment 
Demonstration  SIPs? 

In  addition  to  the  modeling  analysis 
and  WOE  support  demonstrating 
attainment,  the  EPA  has  identified  the 
following  kev  elements  which  generally 
must  be  present  in  order  for  EPA  to 
approve  the  one-hour  attainment 
demonstration  SIPs.  These  elements  are: 
control  measures  required  by  the  CAA 
that  provide  reducticms  towards 
attainment  and  measures  relied  on  in 
the  modeled  attainment  demonstration 
SIP;  NO\  reductions  affecting  boundary 
conditions;  motor  vehicle  emissions 


budgets;  any  additional  measures 
needed  for  attainment;^"  and  a' Mid- 
Course  Review  (MCR). 

A.  CAA  Measures  and  Measures  Relied 
on  in  the  Modeled  Attainment 
Demonstration  SIP 

The  states  should  have  adopted  the 
control  measures  already  required  under 
the  CAA  for  the  area  classification.  In 
addition,  a  state  may  have  included 
control  measures  in  its  attainment 
strategy  that  are  in  addition  to  measures 
required  in  the  CAA.  For  purposes  of 
fully  approving  the  state's  SIP.  the  state 
needs  to  adopt  and  submit  all  VOC  and 
NO\  controls  within  the  local  modeling 
domain  that  were  relied  on  for  purposes 
of  the  modeled  attainment 
demonstration. 

The  information  in  Table  1  is  a 
summary  of  the  CAA  requirements  that 
should  be  met  for  a  serious  area  for  the 
one-hour  ozone  NAAQS.  These 
requirements  are  specified  in  section 
182  of  the  CAA.  EPA  must  have  taken 
final  action  approving  all  measures 
relied  on  for  attainment,  including  the 
required  R(3P  control  measures  and 
target  calculations,  before  EPA  can  issue 
a  final  full  approval  of  the  attainment 
demonstration  as  meeting  CAA  section 
182(c)(2).  This  was  done  for  all 
measures  relied  on  in  the  attainment 
demonstration  for  New  Hampshire. 

Table  1 — CAA  Requirements  for 
Serious  Areas 

—  NSR  for  VOC  and  NOx  ' ' .  including 
an  offset  ratio  of  1.2:1  and  a  major 
VOC  and  NOx  source  cutoff  of  50  tons 
per  year 

—  Reasonable  Available  Control 
Technology  (RACT)  for  VOC  and  NOx 

—  Enhanced  Inspection  and 
Maintenance  (I/M)  program  for  large 
population  centers 

—  15%  volatile  organic  compound 
plans 

—  Emissions  inventory 

—  Emission  statements 

—  Periodic  inventories 

—  Attainment  demonstration 

—  9  percent  ROP  plan  through  1999 

—  Clean  fuels  program  or  substitute 

—  Enhanced  monitoring  Photochemical 
Assessment  Monitoring  Stations 

—  Stage  II  vapor  recovery 

—  Contingency  measures 


'".^i  (li.smsM'cl  111  detail  bcliuv,  the  New 
Hdriipshiri"  attainiiii'iit  ilciniinslrHtiun  shows 
.ittainiiUMil  withiiut  the  iicfd  fur  .idditinnal 
niiMsurcs  hpviiiid  what  h.ts  .ilrtNidv  liei'ii  adopted 
inti.  the  SIP  (ir  will  !»■  re<|uired  liv  federal 
regiilatiniis   Therefore  adciitidiial  nieHMire-.  are  not 
required  tnr  New  Hampshire 

' '  Inless  the  area  has  in  etfe<  t  a  N()\  waiver 
under  section  lH2(ri   The  New  Hampshire  portion 
of  the  Bostoii-Lawrenct'- Won  ester.  M.-\-NH  ozone 
noiiattaiiirnent  area  is  not  sm  h  an  area. 
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measures  for  the  specific  area 
classification  that  are  being  relied  on  in 
the  attainment  demonstration  are 
required.  This  also  includes  measures 
that  may  not  be  required  for  the  area 
classification  but  that  the  state  relied  on 


—  Reasonably  Available  Control 
Measures  Analysis 

1.  Control  Measures  Adopted  by  New 
Hampshire 

Adopted  and  submitted  rules  for  all 
previously  required  CAA  mandated 

Table  2.— Control  Measures  in  the  One-Hour  Ozone  Attainment  Plan  for  the  New  Hampshire  Portion  of 
THE  Boston-Lawrence-Worcester,  MA-NH  Serious  Ozone  Nonattainment  Area 


in  the  SIP  submission  for  attainment.  As 
explained  in  Table  2,  New  Hampshire 
has  submitted  SIPs  for  all  of  the 
measures  they  are  relying  on  for 
attainment. 


Name  of  control  measure 


Type  of  measure 


Approval  status 


On-t)oard  Refueling  Vapor  Recovery  

Federal  Motor  Vehicle  Control  program  

Heavy  Duty  Diesel  Engines  (On-road)  

Federal  Non-road  Heavy  Duty  diesel  engines 

Federal  Non-road  Gasoline  Engines  

Federal  Marine  Engines  

AIM  Suriace  Coatings 

Automotive  Refinishing  

Consumer  &  commercial  products  

Inspection  &  Maintenance  


NOx  RACT 

VOC    RACT    pursuant   to   sections    182(a)(2)(A)    and 
I  182(b)(2)(B)  of  CAA. 

VOC  RACT  pursuant  to  section  182(b)(2)(A)  and  (C)  of 
CAA. 

Stage  II  Vapor  Recovery  

Refomiulated  Gasoline  

National  Low  Emission  Vehicle  

Clean  Fuel  Fleets  

New  Source  Review  

Base  Year  Emissions  Inventory  

15%  VOC  Reduction  Plan  

9%  rate  of  progress  plan  

Emissions  Statements  

Enhanced  Monitoring  (PAMS)  

OTC  NOx  MOU  Ptiase  II  and  III  

Stage  II  Vapor  Recovery  or  comparable  measures  sec- 
tion OTR  requirement. 


Federal  rule  

Federal  rule  

Federal  rule  

Federal  rule  

Federal  rule  

Federal  mie  

Federal  rule  

Federal  rule  

Federal  rule  

CAA  SIP  Requirement  and 
OTR  Restructuring. 

CAA  SIP  Requirement  

CAA  SIP  Requirement  


CAA  SIP  Requirement 

CAA  SIP  Requirement 

State  opt-in  

State  option  

CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 
CAA  SIP  Requirement 

CAA  Requirement  

State  initiative  

CAA  SIP  requirement  . 


Promulgated  at  40  CFR  pan  86. 
Promulgated  at  40  CFR  part  86. 
Promulgated  at  40  CFR  part  86. 
Promulgated  at  engines  40  CFR  part  89. 
Promulgated  at  40  CFR  part  90. 
Promulgated  at  40  CFR  pan  91 . 
Promulgated  at  40  CFR  part  59. 
Promulgated  at  40  CFR  part  59 
Promulgated  at  40  CFR  part  59 
SIP  approved  (66  FR  1868;  1/10/01). 

SIP  approved  (62  FR  17087;  4/9/97) 

SIPs  approved  (63  FR  67405:  12/17/98)  (63  FR  11600; 

3/10/98)  (58  FR  4902;  1/19/93)  (58  FR  29973.  5/25/ 

93) 
SIPs  approved  (67  FR  48034;  7/23/02)  (65  FR  42290; 

7/10/2000)  (63  FR  11600;  3/10/98). 
SIP  approved  (63  FR  67405;  12/7/98) 
SIP  approved  (63  FR  67405;  12/7/98) 
SIP  approved  (65  FR  12476:  3/9/00) 
SIP  approved  (64  FR  52434;  9/29/99). 
SIP  approved  (66  FR  39100;  7/27/01) 
SIP  approved  (62  FR  55521;  10/27/97) 
SIP  approved  (63  FR  67405:  12/7/98) 
SIP  approved  (67  FR  18547:  4/16/02). 
SIP  approved  (63  FR  11600:  3/10/98) 
SIP  approved  (62  FR  55521;  10/27/97). 
SIP  approved  (64  FR  29567:  6/2/99) 
SIP  approved  (64  FR  52434:  9/29/1999). 


B.  NOx  Reductions  Consistent  With  the 
Modeling  Demonstration 

On  October  27,  1998  ,  EPA  completed 
rulemaking  on  the  NOx  SIP  call,  which 
required  states  to  address  transport  of 
NOx  and  ozone  to  other  states.  To 
address  transport,  the  NOx  SIP  call 
established  emissions  budgets  for  NOx 
that  23  jurisdictions  were  required  to 
show  they  would  meet  by  2007  through 
enforceable  SIP  measures  adopted  and 
submitted  by  September  30,  1999.  The 
NOx  SIP  call  is  intended  to  reduce 
emissions  in  upwind  states  that 
significantly  contribute  to 
nonattainment  problems.  The  EPA  did 
not  identify  specific  sources  that  the 
states  must  regulate  nor  did  EPA  limit 
the  states'  choices  regarding  where  to 
achieve  the  emission  reductions.  The 
courts  have  largely  upheld  EPA's  NOx 
SIP  Call,  Michigan  v.  United  States  Env. 
Prot.  Agency,  213  F.Sd  663  (D.C.  Cir. 
2000),  cert,  denied,  U.S.,  121  S.Ct,  1225. 
149  L.Ed.  135  (2001);  Appalachian 
Power  V.  EPA,  251  F.Sd  1026  (D.C.  Cir. 


2001).  Although  a  few  issues  were 
vacated  or  remanded  to  EPA  for  further 
consideration,  states  subject  to  the  NOx 
SIP  call  have  largely  adopted  the 
controls  necessary  to  meet  the  budgets 
set  for  them  under  the  NOx  SIP  call 
rule.  The  controls  to  achieve  these 
reductions  should  be  in  place  by  May 
2004. 

New  Hampshire  used  the  best 
available  NOx  SIP  Call  information  in 
its  modeling  analysis.  The  modeling 
analysis  is  discussed  in  more  detail 
below.  New  Hampshire  itself,  however, 
was  not  one  of  the  states  required  to 
adopt  enforceable  SIP  measures  to  meet 
EPA's  NOx  SIP  call.  New  Hampshire 
has  adopted  regulations  consistent  with 
the  NOx  Memorandum  of 
Understanding  (NOx  MOU)  adopted  by 
the  Ozone  Transport  Commission  on 
September  27,  1994.  When  the  NOx 
MOU  was  developed.  New  Hampshire 
voluntarily  assigned  their  largest  utility 
NOx  source,  the  Merrimack  Station,  to 
the  zone  where  reductions  of  65  percent 


in  1999  and  75  percent  in  2003  are 
required.  This  measure  is  significant 
because  otherwise  there  would  be  no 
requirements  for  this  plant  under  the 
NOx  MOU  until  2003,  at  which  time  a 
55  percent  reduction  is  required.  EPA 
approved  the  regulation  New 
Hampshire  adopted  pursuant  to  the 
NOx  MOU  on  June  2.  1999  (64  FR 
29567). 

C.  Motor  Vehicle  Emissions  Budgets 
IMVEBsl 

The  EPA  believes  that  attainment 
demonstration  SIPs  must  necessarily 
estimate  the  level  of  motor  vehicle 
emissions,  which  when  considered  with 
emissions  from  all  other  sources 
(stationary,  area  and  other  mobile 
source),  is  consistent  with  attainment. 
The  estimate  of  motor  vehicle  emissions 
is  used  to  determine  the  conformity  of 
transportation  plans  and  programs  to 
the  SIP.  as  described  by  CAA  section 
176(c)(2)(A).  For  transportation 
conformity  purposes,  the  estimate  of 
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motor  vehicle  emissions  is  known  as  th«! 
motor  vehicle  emissions  budget.  The 
EPA  believes  that  appropriately 
identified  motor  vehicle  emissions 
budgets  are  a  necessarv'  part  of  an 
attainment  demonstration  SIP  A  SIP 
cannot  effectively  demonstrate 
attainment  unless  it  identifies  the  level 
of  motor  vehicle  emissions  that  can  be 
produced  while  still  demonstrating 
attainment 

D  Mid-Course  Review 

A  mid-course  review  (MCR),  vvhi(  h 
generallv  is  performed  midwav  between 
approval  of  the  attainment 
demonstration  and  the  attainment  date, 
IS  a  reassessment  of  modeling  analyses 
and  more  recent  monitored  data  to 
determine  if  a  prescribed  control 
strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ambient  air  quality  standard  for  ozone 
as  expeditiously  as  practicable. 

E  Reasonablv  Avnilnblf  Control 
Measures  IRACMl  Aniilysis 

Section  1 72(c)(  1 )  of  the  CA.'K  requires 
SIPs  to  contain  all  R.-\(  .M  and  provide 
for  attainment  as  expeditmuslv  as 
practicable.  EPA  has  previously 
provided  guidance  interpreting  the 
requirements  of  172((:)(1)  See  ,S7  FR 
13498.  1.L560   In  that  guidance,  EP.'K 
indicated  its  interpretation  that 
pf)tentiallv  available  measures  that 
would  not  advance  the  attainment  date 
for  an  area  would  ni)t  be  considered 
RACM  EPA  also  indicated  in  that 
guidance  that  states  should  c;onsider  .ill 
potentiallv  available  measures  to 
determine  whether  thev  wer*' 
reasonablv  available  for  implementation 
in  the  area,  and  whether  they  would 
advance  the  attainment  date.  Further, 
states  should  indicate  in  their  SIP 
submittals  whether  measures 
considered  were  reasonably  available  or 
not.  and  if  measures  are  reasonably 
available  thev  must  be  adopted  as 
R.\CM.  Finally.  EPA  indicated  that 
states  could  reject  measures  as  not  being 
R.\CM  because  thev  would  not  advance 
the  attainment  date,  would  cause 
substantial  widespread  and  long-term 
adverse  impacts,  would  be  economicallv 
or  technologicallv  infeasible.  or  would 
otherwise  be  inappropriate  for  local 
reasons,  including  costs.  The  EPA  also 
issued  a  memorandum  reconfirming 
the  principles  in  the  earlier  guidanc  e. 
entitled.    Guidance  on  the  Reasonably 
Available  Control  Measures  (RACM) 
Requirement  and  Attainment 
Demonstration  Submissions  for  Ozone 
Nonattainment  Areas."  lohn  S.  Seitz, 
Director,  Office  of  Air  Qualitv  Planning 
and  Standards.  November  30.  1999  Web 


site:  http://www.epa.gov/ttn/oarpg/ 
tlpgm  html 

When  EPA  presented  its  statutory 
argument  in  support  of  its  RACM  policy 
to  the  U.S.  Court  of  Appeals  for  the  DC 
Circuit  in  defense  of  its  approval  of  the 
Washington,  DC,  ozone  SIP,  the  DC 
Cin  uit  found  reasonable  EPA's 
interpretation  that  measures  must 
advance  attainment  to  be  RACM.  Sierra 
Club  V  EPA.  294  F.3d  155,  162  (D.C.Cir. 
2002).  Specifically,  the  Court  found 
that: 

EPA  reasonably  concluded  that  because  the 
Act  "iise|s|  tht>  sdine  terminology  in 
cunjurK  lion  with  tht-  KAC]M  requirement"  as 
it  does  in  requiring  timely  attainment, 
cumpare42  ilSC.  i^75021i  1(1)  (requiring 
implementation  of  RACM  "as  expeditiously 
rfs  [iTM  til  able  hut  no  later  than"  the 
d[)plic  atile  rfttdinment  deadline),  with  id 
*(731  l|.i)(  11  (rtsjuiring  rtttainment  under  same 
ninslr<tint.s).  ttie  K.\(!M  ret}uirement  is  to  be 
understood  as  a  means  of  meeting  the 
deadline  for  attainment 

Id.  Morever,  the  DC.  Circuit  rejected,  as 
a  "misreading  of  both  text  and  context." 
Sierra  Clubs  arguments  that  EPA's 
interpretation  of  RA(^M  conflicts  with 
the  .\(  t's  text  and  purpose  and  lacks  any 
rational  basis  The  DC.  Circuit  also 
found  reasonable  EPA's  interpretation 
that  it  could  consider  costs  in  a  RACM 
analvsis  and  that  measures  may  be 
rejected  if  they  would  rt^quire  an 
intensive  and  costly  effort  for  regulation 
of  nianv  small  sources.  Sierra  Club  v. 
EPA.  294  F.3dat  162.163. 

VI.  What  Are  the  Relevant  Policy  and 
Ciuidance  Documents? 

This  proposal  has  cited  several  policy 
and  giiidaiK  e  memoranda.  The 
documents  and  their  location  on  EPA's 
web  site  are  listed  below;  these 
do(  unients  will  also  be  placed  in  the 
(io<  ki't  for  this  proposal  action. 

Relevant  Documents 

1    "Guidance  for  Improving  Weight  of 
Evidence  Through  Identification  of 
Additional  Emission  Reductions,  Not 
Modeled."  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Emissions. 
Monitoring,  and  Analysis  Division,  Air 
Qualitv  Modeling  Group.  Research 
Triangle  Park,  NC  27711.  November 
1999.  Web  site:  http/ /www. epa.gov/ttn/ 
scram  (file  name:  "ADDWOElH"). 

2.  "Serious  and  Severe  Ozone 
Nonattainment  Areas:  Information  on 
Emissions,  (^ontrcjl  Measures  Adopted 
or  Planned  and  Other  Available  Control 
Measures."  November  24,  1999. 
jOAQPS.  us  EPA.  RTP,  NC. 

3  Memorandum,  "Guidance  on  Motor 
Vehicle  Emissions  Budgets  in  One-Hour 
Attainment  Demonstrations,  "  from 


Merrylin  Zaw-Mon.  Office  of  Mobile 
Sources,  to  the  Air  Division  Directors. 
Regions  I-VI.  November  3,  1999.  Web 
site:  http://www.epa.gov/oms/transp/ 
trafconf.html. 

4.  Memorandum  from  Lydia  Wegman 
and  Merrylin  Zaw-Mon  to  the  Air 
Division  Directors.  Regions  I-VI.  "1- 
Hour  Ozone  Attainment  Demonstrations 
and  Tier  2/Sulfur  Rulemaking." 
November  8.  1999.  Web  site:  http:// 
WHTv.  epa  .gov/oms/transp/trafconf.  html. 

5.  Memorandum  from  John  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards.  "Mid-Course  Review 
Guidance  for  the  1-Hour  Ozone 
Nonattainment  Areas  that  Rely  on 
Weight-of-Evidence  for  Attainment 
Demonstration,"  Web  site:  http:// 
www.epa.gov/scram001  /tt25 .htm  (file 
name:  "MCRGUIDE"). 

6.  Memorandum.  "Guidance  to  Clarify 
EPA's  Policy  on  What  Constitutes  "As 
Expeditiously  as  Practicable"  for 
Purposes  of  Attaining  the  One-Hour 
Ozone  Standard  for  Serious  and  Severe 
Ozone  Nonattainment  Areas  "  [ohn  S. 
Seitz,  Director.  Office  of  Air  Quality 
Planning  and  Standards.  November 
1999.  Web  site:  http:/ /wv^ia'. epa.gov/ttn/ 
oarpg/tlpgm.html. 

7.  U.S.  EPA,  (1991),  Guideline  for 
Regulatorv  Application  of  the  Urban 
Airshed  Model,  EPA-^50/4-91-013, 
duly  1991).  Web  site:  http:// 

Ks^ww. epa.gov/ttn /scram/  (file  name: 
•UAMREG"). 

8.  U.S.  EPA,  (1996),  Guidance  on  Use 
of  Modeled  Results  to  Demonstrate 
Attainment  of  the  Ozone  NAAQS.  EPA- 
454/B-95-007,  (June  1996).  Web  site: 
http:/  /  www.epa.gov/ttn/scram/  (iWe 
name:  ""03TEST"). 

9.  Memorandum,  "Ozone  Attainment 
Demonstrations,"'  from  Mary  D.  Nichols, 
issued  March  2.  1995.  Web  site:  http:/ 
/wv,-w.  epa.gov/ttn/oarpg/t  1  pgm .  h  tml. 

10.  December  29,  1997  Memorandum 
from  Richard  Wilson,  Acting  Assistant 
Administrator  for  Air  and  Radiation 
"Guidance  for  Implementing  the  1-Hour 
Ozone  and  Pre-Existing  PMlO  NAAQS." 
Web  site:  http://H'ww.epa.gov/ttn/oarpg/ 
tlpgm. html. 

VU.  How  Does  the  New  Hampshire 
Submittal  Satisfy  the  Framework? 

This  section  provides  a  review  of  New 
Hampshire"  submittal  and  an  analysis 
of  how  this  submittal  satisfies  the 
framework  discussed  in  Section  V.  of 
this  notice. 

A   What  Did  the  State  Submit? 

The  attainment  demonstration  SIP 
submitted  by  the  New  Hampshire  DES 
for  the  Boston-Lawrence-Worcester. 
MA-NH  area  includes  a  modeling 
analysis  using  the  CALGRID  model 
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which  demonstrates  attainment  using 
the  weight-of-evidence  approach.  This 
was  submitted  on  Jime  30, 1998.  The 
SIP  was  subject  to  public  notice  and 
conunent  and  a  heeiring  was  held  on 
June  1, 1998.  Information  on  how  the 
photochemical  grid  modeling  meets 
EPA  guidance  is  summarized  below. 

B.  How  Was  the  Photochemical  Grid 
Modeling  Conducted? 

The  one-hour  attainment 
demonstration  submitted  by  New 
Hampshire  is  for  both  the  New 
Hampshire  portion  of  the  Boston- 
Lawrence-Worcester,  MA-NH  ozone 
nonattainment  area  as  well  as  the  New 
Hampshire  Portsmouth-Dover-Rochester 
serious  area.'^  EPA  is  only  acting  on  the 
attainment  demonstration  as  it  applies 
to  the  New  Hampshire  portion  of  the 
Boston-Lawrence-Worcester,  MA-NH 
nonattainment  area. 

The  key  element  of  the  attainment 
demonstration  is  the  photochemical  grid 
point  modeling  required  by  the  CAA. 
The  New  Hampshire  attainment 
demonstration  submittal  used  the 
CALGRID  model  which  was  approved 
for  use  by  EPA  since  it  was  found  to  be 
at  least  as  effective  as  the  guideline 
model  which  is  UAM-IV.  The  modeling 
domain  for  CALGRID  extends  from 
southwest  Cormecticut,  northward  340 
km  to  northern  Vermont,  and  eastward 
to  east  of  Nantucket,  Massachusetts.  For 
the  Boston-Lawrence-Worcester,  MA- 
NH  ozone  nonattainment  area,  the 
domain  meets  EPA  guidance  since  it 
contains  adequate  areas  both  upwind 
and  downwind  of  the  nonattainment 
area.  The  domain  also  includes  the 
monitors  with  the  highest  measured 
peak  ozone  concentrations  in 
Massachusetts  and  coastal  Maine  and 
New  Hampshire.  Since  the  original 
modeling  was  done  for  a  much  larger 
domain  that  includes  not  only  all  of  the 
Boston-Lawrence-Worcester,  MA-NH 
ozone  nonattainment  area  but  also 
includes  all  of  Rhode  Island,  most  of 
Connecticut,  all  of  Massachusetts, 
southern  Vermont,  and  most  of  southern 
Maine,  the  CALGRID  model  has  several 
"source"  areas  and  several  receptor 
areas.  The  receptor  area  of  importance 
for  the  New  Hampshire  SIP  submittal  is 


'■^The  Portsmouth-Dover-Rochester  serious  area 
attained  the  one-hour  ozone  standard  by  its 
statutory  attainment  date.  In  June  1999,  EPA  issued 
a  final  rule  determining  that  the  one-hour  ozone 
standard  no  longer  applied  (64  FR  30911).  EPA  has 
since  reinstated  the  standard.  However. 
Portsmouth-Dover-Rochester  continues  to  qualify. 
based  on  recent  air  quality  data,  as  a  clean  data  area 
under  the  EPA  policy  related  to  ozone 
nonattainment  areas  meeting  the  one-hour  ozone 
NAAQS  (May  10,  1995)  and  the  attainment 
demonstration  requirement  is  deferred  pending 
redesignation. 


the  Boston-Lawrence-Worcester.  MA- 
NH  ozone  nonattainment  cirea.  For  the 
purposes  of  this  notice,  only  model 
results  in  this  geographic  area  will  be 
used,  unless  otherwise  noted.  As  shown 
below,  EPA  believes  the  modeling 
portion  of  the  attainment  demonstration 
meets  EPA  guidance. 

The  model  was  run  for  10  days  during 
four  distinct  episodes  (August  14-17. 
1987,  June  21-22.  1988.  July  7-8.  1988 
and  July  10-11,  1988).  These  episodes 
represent  a  variety  of  ozone  conducive 
weather  conditions,  and  also  include 
the  three  worst  ranked  ozone  episodes 
(1987  to  1998)  for  the  domain.  The 
episodes  selected  reflect  days  with  high 
measured  ozone  in  a  variety  of  areas 
within  the  entire  domain.  This  is 
because,  as  stated  above,  the  domain 
covers  several  nonattainment  areas,  and 
in  order  to  model  the  meteorology  that 
causes  high  ozone,  several  different 
episodes  were  needed.  The  model 
results  for  the  first  day  of  each  episode 
are  not  used  for  attainment 
demonstration  purposes,  because  they 
are  considered  "ramp-up  days.  '  Ramp- 
up  days  help  reduce  impacts  of  initial 
conditions;  after' ramp-up  days,  model 
results  are  more  reflective  of  actual 
emissions  being  emitted  into  the 
atmosphere.  Since  the  first  day  of  each 
episode  was  not  considered,  this  leaves 
six  days  for  strategy  assessment.  August 
16,  1987  was  also  not  used  for  strategy 
assessment.  This  leaves  five  strategy 
days:  August  15,  1987;  August  17.  1987; 
June  22,  1988;  July  8.  1988  and  July  11. 
1988. 

The  CALGRID  model  was  run  using 
the  CALMET  meteorological  processor. 
This  processor  took  actual 
meteorological  data  collected  by  the 
National  Weather  Service  and  the  State 
Air  Pollution  Agencies  and  using 
extrapolation  and  other  analysis 
techniques  provided  winds, 
temperatures  and  other  meteorological 
parameters  at  approximately  400 
specific  grid  points  for  each  hour  of  the 
episode  at  up  to  14  levels  (i.e..  from  the 
surface  to  top  of  the  model  which  is 
about  5000  feet),  CALMET  is  described 
in  detail  in  the  New  Hampshire 
attainment  demonstration,  and  was 
approved  by  EPA  for  use  in  the 
CALGRID  modeling  system. 

The  CALGRID  model  was  run  with 
emissions  data  prepared  by  EPA  Region 
I  and/or  a  contractor  working  with  EPA 
Region  I.  The  data  were  taken  from  the 
EPA  Aerometric  Informational  Retrieval 
System  (AIRS)  data  base  in  late  1993 
and  reflect  the  emission  data  supplied 
from  the  six  New  England  States.  The 
emission  data  for  the  small  portion  of 
New  York  state  that  forms  the  western 
edge  of  the  domain  was  supplied  by 


New  York.  EPA  Region  1  quality  assured 
all  the  New  England  AIRS  data,  the  New 
York  supplied  data  and  all  necessan.^ 
modifications  to  the  data.  The  data  was 
further  processed  through  the  Emissions 
Preprocessor  System  (EPS  Version  2.0). 
To  more  accurately  model  ozone  in  New 
England,  day  specific  emissions  were 
simulated  for  on-road  mobile  sources 
(cars,  trucks,  buses,  etc.).  and  for  large 
fossil-fueled  fired  power  plants  in  New- 
England.  The  base  case  CALGRID  model 
is  consistent  with  EPA  guidance  on 
model  performance. 

Future  emissions  were  projected  to 
1999  and  2007  accounting  for  both 
emission  increases  due  to  industrial 
growth,  population  growth  and  growth 
in  the  number  of  miles  traveled  by  cars, 
as  well  as  emission  reductions  due  to 
cleaner  gasoline,  cleaner  cars  and 
controls  on  industrial  pollution.  Growth 
factors  were  derived  using  the  EPA- 
approved  Bureau  of  Economic  Analysis 
(BEA)  factors  and  all  the  emissions  were 
processed  using  the  EPS  2.0  system. 

Model  runs  were  also  performed  for 
the  year  2007.  The  runs  employed  2007 
emission  estimates  inside  the  New- 
England  Domain,  along  with  boundary 
conditions  files  reflecting  EPA's  NOx 
SIP  Call  emission  estimates  in  upwind 
areas.  Year  2007  emissions  estimates  for 
the  states  inside  the  modeling  domain 
reflected  EPA's  NOx  SIP  call  as  well  as 
other  federal  and  state  control  strategies 
being  implemented  by  the  beginning  of 
the  2007  ozone  season.  This  was 
accomplished  using  a  two-step  process. 
The  first  step  was  to  project  emissions 
using  growth  factors  to  account  for 
increases  or  decreases  in  economic 
activity  by  industrial  sector.  In  general, 
the  states  projected  their  emissions 
using  the  same  growth  factors  that  were 
used  in  the  OTAG  modeling  effort.  The 
second  step  involved  applying  control 
factors  to  source  categories  that  would 
be  regulated  by  the  year  2007.  States 
used  a  combination  of  information  for 
control  levels:  those  used  for  the  OTAG 
modeling  effort,  and  state-specific 
information  relating  to  the  effectiveness 
of  control  programs  planned  or  in  place. 
These  2007  emission  estimates  did  not, 
however,  include  the  Tier  2/Gasoline 
Sulfur  program  that  was  subsequently 
adopted  bv  EPA  on  February  10,  2000 
(65  FR  6698). 

C.  What  Are  the  Conclusions  From  the 
Modeling? 

EPA  guidance  for  approval  of  the 
modeling  aspect  of  a  one-hour  ozone 
attainment  demonstration  is  to  use  the 
one-hour  ozone  grid  modeling  to  apply 
one  of  two  modeled  attainment  tests 
(deterministic  or  statistical)  with 
optional  weight  of  evidence  analyses  to 
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supplement  the  modeled  attainment  te.st 
results  when  the  modeled  attainment 
test  is  failed.  Neither  the  1999  or  2007 
modeling  performed  for  the  Boston- 
Lawrence-Worcester,  MA-NH  ozone 
nonattainment  area  shows  attainment  of 
the  one-hour  ozone  standard  (0  124 
parts  per  million)  at  every  grid  cell  for 
everv  hour  of  even,-  strategy  day 
modeled  (August  15.  1987;  August  17, 
1987:  lune  22.  1988;  July  8.  1988  and 
July  11.  1988).  The  maximum  predicted 
base  case  concentration  in  the  Boston- 
Ldwrence-Worcester,  MA-NH  ozone 
nonattainment  area  for  the  modeled 
episodes  is  0.230  ppm,  for  the  August 
15.  1987  episode.  The  strategy  run  for 
this  episode  shows  a  future  value  in 
1999  of  0.186  ppm.  For  the  iuly  1988 
episodes,  which  are  modeled  for  both 
1999  and  2007,  New  Hampshire  lookeil 
at  the  predicted  peaks  for  1999  and  2007 
in  the  portion  of  the  modeling  domain 
directlv  influenced  by  New  Hampshire 
emissions  {i c.  southern  New 
Hampshire  and  northeastern 
Massachusetts)  Those  peaks  remain 
above  the  one-hour  ozone  standard, 
with  a  peak  concentration  of  0  IHH  ppm 
in  1999.  and  0.177  ppm  in  2007   None 
of  the  future  case  strategy  modeling  runs 
pass  the  strict  deterministic  test.  Since 
the  C'ALGRID  model,  as  run  for  the 
Boston-Lawrence-Worcester.  MA-NH 
ozone  nonattainment  area,  does  not  pass 
the  strict  deterministic  attainment  test, 
additional  weight  of  evidence  analyses 
are  performed.  When  these  additional 
weight  of  evidence  analyses  are 
considered,  attainment  is  demonstrated 
for  the  Boston-Lawrence- Worcester, 
MA-NH  area 

The  paramount  element  in  the  New 
Hampshire  weight  of  evidence  analysis 
is  the  actual  air  quality  monitoring  data 
The  air  quality  monitoring  data  show 
that  the  area  attained  the  one-hour 
NAAQS  in  1998.  based  on  1996-1998 
ozone  data.  The  area  remained  in 
attainment  until  the  summer  of  2001    In 
the  summer  of  2001 .  the  violations  of 
the  standard  occurred  to  the  south  of 
New  Hampshire.  Both  tra)ectory 
analvses  and  zero-out  model  runs  show 
that  the  source  regions  for  these 
violations  is  not  New  Hampshire,  and 
there  is  nothing  New  Hampshire  can  do 
to  eliminate  or  reduce  these  violations 
This  information  is,  in  itself,  enough  to 
pass  a  weight-of-evidence  test.  However, 
for  thoroughness.  EPA  analyzed  more 
information. 

Another  element  in  a  weight  of 
evidence  analysis  is  use  of  the  model 
predicted  change  in  ozone  to  estimate  a 
future  air  quality  design  value.  This 
uses  the  air  quality  modeling  in  a 
relative  sense  An  analysis  of  the 
modeled  ozone  data,  from  the  CALGRID 


model  used  in  the  New  Hampshire 
attainment  dem(mstration.  in 
conjunction  with  monitored  air  quality 
data  shows  that,  with  the  planned 
emission  reductions  in  the  two 
precursor  emissions  (VOC  and  NO\), 
ground-level  ozone  concentrations  will 
be  below  the  ambient  standard  by  the 
2007  attainment  date. 

More  specifically.  EPA  used  the  New 
Hampshire  attainment  demonstration  in 
a  relative  sense  to  estimate  a  future 
design  value  EPA  compared  base  case 
CALC.RID  runs  to  future  case  CALGRID 
runs  to  estimate  the  improvement  in 
ozone  air  quality  levels  between  the 
base  and  future  cases.  Four  strategy  days 
(August  15  and  17  1987;  July  8,  1988 
and  Iuly  11.  1988)'  •  are  used  in  this 
analysis,  which  compared  the 
improvement  in  modeled  air  quality 
between  the  ba.se  and  future  modeling 
cases.  The  following  procedure  is 
applied.  First,  base  case  CALGRID  runs 
are  examined  to  discern  the  maximum 
one-hour  ozone  concentration  modeled 
in  the  area  of  concern,  in  this  case  a 
large  area  to  the  north  of  Boston.  This 
IS  the  only  area  which  New  Hampshire 
has  anv  chance  of  affecting  during 
meteorological  conditions  that  result  in 
one-hour  ozone  exceedances  in  New 
England.  The  four  strategy  days  are  all 
examined.  Next,  the  same  area  is  used 
to  determine  future  modeled  ozone 
values  The  modeled  maximum  results 
of  the  four  strategy  days  are  averaged 
and  a  reduction  factor  calculated  from 
the  base  case  to  the  future  case.  This 
reduction  factor  represent  the  amount  of 
ozone  reduced  in  this  area,  as  the  result 
of  the  emission  reductions  modeled 
This  reduction  factor  is  used  to  adjust 
the  average  ozone  design  value  for  this 
part  of  the  model  domain,  as  monitored 
between  1985  and  1990.  This  monitored 
design  value  represent  both  the  base 
case  model  vears  of  1987  and  1988  and 
also  the  design  values  used  in  1991  to 
classif\-  one-hour  nonattainment  areas. 

This  analysis  shows  that  air  quality 
design  values  can  reasonably  be 
expected  to  be  reduced  below  0.124 
ppm  based  on  continued  additional 
reductions  within  the  domain  (e.g.. 
areas  in  (.TV.  Rl  and  MA)  and  reductions 
upwind,  reflected  in  the  future  year 
boundary  conditions.  Furthermore,  the 
emissions  sensitivity  modeling 
performed  by  the  .State  of  New 
Hampshire  indicates  that  ozone 
reductions  from  emission  reductions 
within  the  New  England  domain  will  be 
greater  when  boundary  conditions 
become  cleaner.  So  emission  reductions 


from  future  programs  like  the  Tier  2/ 
sulfur  gasoline  program  and  the  NOx 
SIP  call  will  further  aid  in  achieving 
attainment  of  the  one-hour  ozone 
standard  within  the  nonattainment  area. 

In  addition  to  this  analysis  performed 
by  EPA.  the  New  Hampshire  DES  ozone 
attainment  demonstration  also  contains 
a  future  design  value  analysis  which 
shows  similar  results.  The  New 
Hampshire  DES  used  a  different  set  of 
design  values  than  the  EPA  analysis. 
The  New  Hampshire  DES  analysis  used 
1995-1997  design  values  for  all  of  the 
ozone  monitors  in  New  Hampshire.  For 
each  monitor.  New  Hampshire  DES 
calculated  the  percent  improvement  in 
air  quality  necessary  to  bring  these 
monitors  into  attainment  of  the  NAAQS. 
Then,  using  the  1999  and  2007 
CALGRID  modeling  runs  for  the  July  8 
and  July  11  episode.'*  the  New 
Hampshire  DES  calculated  the  percent 
improvement  between  1999  and  2007.  If 
this  percent  model  improvement  is 
greater  than  the  improvement  needed  to 
achieve  the  one-hour  ozone  NAAQS. 
then  the  New  Hampshire  DES  contends 
that  attainment  is  shown.  The  results  of 
the  analysis  show  that  New  Hampshire 
can  achieve  attainment  of  the  one-hour 
standard  by  2007.  This  analysis  by  the 
New  Hampshire  DES  adds  to  the  weight 
of  evidence. 

In  summary,  the  CALGRID  modeling 
submitted  by  the  New  Hampshire  DES 
for  the  New  Hampshire  portion  of  the 
Boston-Lawrence-Worcester,  MA-NH 
ozone  nonattainment  area,  when 
analyzed  using  the  future  design  value 
approach,  shows  attainment  of  the  one- 
hour  NAAQS  will  be  achieved  by  2007. 
This  modeling  is  consistent  with  EPA 
guidance.  Other  information,  which 
provides  additional  favorable  evidence 
that  the  Boston-Lawrence-Worcester, 
MA-NH  area,  will  attain  in  2007,  are  the 
ambient  ozone  data  trends,  a  trajectory 
analysis  of  exceedance  days  in  the  area, 
and  zero-out  modeling  for  New 
Hampshire. 

D.  Do  the  Ambient  Ozone  Data  Show 
Any  Trends? 

In  total,  there  are  11  ozone  air  quality 
monitors  in  the  Boston-Lawrence- 
Worcester.  MA-NH  nonattainment  area 
that  have  data  from  1999-2001,  ten  in 
Massachusetts  and  only  one  in  New 
Hampshire.  They  are  in  the 
Massachusetts  cities  and  towns  of 
Boston  (two  sites).  Easton,  Fairhaven, 
Lawrence,  Lyrm.  Newbury.  Stow.  Truro, 
and  Worcester,  and  Nashua,  New 


'  '  Vhf  lum-  ^2.  1988  strale)?y  dH\  is  not  used 
tM.i.au!.)>  lit  pnihiems  re-dnalvzing  ttie  base  case 
model  run  for  this  episode 


'*Oniv  the  lulv  8  and  11  episode  are  included  in 
this  analysis  tjecause  of  the  limited  availability  of 
appropriate  2007  boundary  condition  for  the  other 
episodes. 
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Hampshire.  All  of  the  monitors  show 
attainment  with  the  one-hour  ozone 
NAAQS  for  the  period  1999-2001, 
except  for  the  Fairhaven  and  Truro,  MA 
sites. 

The  original  serious  classification  of 
the  nonattainment  area  was  based  on 
data  from  the  1987  through  1989  time 
period.  Since  then  and  including  2001 
ozone  data,  the  latest  available  quality 
assured  ozone  data  for  the  area,  all  11 
sites  show  a  decrease  in  ozone  due  to 
emission  reductions,  both  within 
Massachusetts  and  New  Hampshire  and 
also  upwind.  The  monitoring  sites  north 
of  the  city  of  Boston  are  showing  the 
greatest  decline.  For  example,  the  one- 
hour  ozone  design  value  for  the  site  in 
Newbiuy  has  dropped  from  0.139  ppm 
in  1989  to  0.112  ppm  in  2001,  a  drop 
of  19  percent.  At  the  Nashua,  NH  site, 
the  only  site  in  the  nonattaiiunent  area 
in  New  Hampshire,  the  design  value  has 
dropped  from  0.121  ppm  in  1989  to 
0.103  ppm  in  2001,  a  drop  of  15  percent. 
If  we  look  at  three  additional  monitors 
downwind  of  the  Boston-Lawrence- 
Worcester,  MA-NH  serious  ozone 
nonattainment  area,  we  see  similar 
downward  trends.  The  three  monitors 
are  Rye,  NH,  Kennebunkport,  ME  and 
Cape  Elizabeth,  ME.  At  the  Rye,  NH  site, 
the  design  value  has  dropped  from 
0.156  ppm  in  1989  to  0123  ppm  in 
2001,  a  drop  of  21  percent.  At  the 
Kennebunkport,  ME  site,  the  design 
value  has  dropped  from  0.152  ppm  in 
1989  to  0.120  ppm  in  2001,  also,  a  drop 
of  21  percent.  At  the  Cape  Elizabeth,  ME 
site  the  design  value  has  dropped  from 
0.156  ppm  in  1989  to  0.111  ppm  in 
2001,  a  drop  of  29  percent.  These 
substantial  decreases  in  ozone  are  the 
result  of  emission  reductions  both 
within  the  tri-state  area  of 
Massachusetts,  New  Hampshire  and 
Maine,  as  well  as  reduction  in  longer- 
range  transport  emissions  from  upwind 
areas. 

At  the  two  eastern  Massachusetts 
monitors  recording  violations  of  the 
ozone  standard  in  2001  [i.e.,  Fairhaven 
and  Truro,  Massachusetts),  the  ozone 
trend  is  also  downward.  These  two  sites 
are  in  the  extreme  southern  portion  of 
the  Boston-Lawrence-Worcester,  MA- 
NH  serious  ozone  nonattainment  area, 
and  were  monitoring  attainment  until 
the  summer  of  2001.  At  the  Fairhaven, 
MA  site,  the  one-hour  ozone  design 
value  has  dropped  from  0.150  ppm  in 
1989  to  0.125  ppm  in  2001,  a  drop  of  17 
percent.  This  site  is  not  in  attainment, 
based  on  1999-2001  ozone  data.  At  the 
Truro,  MA  site,  the  one-hour  design 
value  has  dropped  from  0.146  ppm  in 
1989  to  0.138  ppm  in  2001,  for  a  drop 
of  5  percent.  This  site,  too,  is  not  in 
attainment,  based  on  1999-2001  ozone 


data.  Furthermore,  preliminary  ozone 
data  for  the  Boston-Lawrrence-Worcester. 
MA-NH  area  collected  during  the 
summer  of  2002,  a  hot  summer,  show 
that  of  the  1 1  monitors  that  have 
recorded  ozone  data  for  the  past  three 
years,  only  the  Truro,  MA  monitor  has 
an  ozone  design  value  of  0.125  ppm  or 
above.  Truro's  preliminary  design  value 
for  2000-2002  is  0.130  ppm,  a  drop  of 
0.008  ppm  from  2001.  During  2000- 
2002,  the  fifth  highest  value  at  the  Truro 
site  is  below  the  level  of  the  one-hour 
ozone  standard. 

Based  on  the  overall  downward  trend 
in  one-hour  ozone  concentrations  in  this 
area,  and  because  precursor  emissions 
are  projected  to  keep  falling,  both 
within  the  nonattainment  area  and 
upwind  from  it.  there  is  no  reason  to 
believe  that  the  downward  trend  in 
ozone  concentrations  will  not  continue 
over  the  near  term,  based  on  the 
projected  emission  reductions.  The 
future  emission  reductions  will  be  a 
result  of  the  following:  continued 
benefits  from  tighter  standards  on 
vehicles  due  to  fleet  turnover  (California 
Low  Emission  Vehicles  (CA  LEV)  in 
Massachusetts  and  New  York  and 
National  Low  Emission  Vehicles  in  New 
Hampshire  and  other  upwind  areas);  the 
reductions  from  large  point  sources  due 
to  the  OTC  NOx  Budget  Program  and 
EPA's  NOx  SIP  call:  other  federal 
control  measures  such  controls  on  non- 
road  engines;  and  the  Tier  2  vehicle  and 
low  sulfur  gasoline  program. 

E.  What  Do  the  Zero-Out  Model  Runs 
Show? 

The  State  of  New  Hampshire 
performed  many  emission  sensitivity 
model  runs  for  the  four  ozone  episodes 
(August  15-17,  June  22,  July  8  and  July 
11).  A  sensitivity  rim  is  a  model  run  to 
determine  how  the  model  reacts  to 
certain  controlled  changes  to  one  of  its 
inputs.  An  emission  sensitivity  run 
shows  how  the  model  reacts  to  changes 
in  anthropogenic  ozone  precursor 
emissions  (VOC.  NOx  and  carbon 
monoxide  (CO)).  For  example,  how  does 
the  CALGRID  model  respond  to  a  drop 
in  ozone  precursor  emissions  of  50 
percent.  Some  of  the  most  useful, 
although  not  achievable  in  actuality,  of 
these  emission  sensitivity  runs  are  the 
so-called  zero-out  runs,  where  instead  of 
lowering  emissions  by  50  or  75  percent, 
the  emissions  are  completely  eliminated 
from  within  a  certain  portion  of  the 
domain  [i.e.,  the  anthropogenic 
emissions  are  set  to  zero).  The  CALGRID 
zero-out  runs  (model  runs  that  assume 
no  anthropogenic  emissions  in  a  given 
area)  show  that  when  the  anthropogenic 
ozone  precursor  emissions  (VOC.  NOx 
and  Carbon  monoxide  (CO))  are  set  to 


zero  in  the  State  of  New  Hampshire  for 
each  of  the  four  episodes  modeled,  there 
is  no  change  in  predicted  ozone  in  the 
Cape  Cod  and  southeastern 
Massachusetts  region.  The  model  does 
show  decreases  in  ozone  concentrations 
along  the  New  Hampshire  coast  and 
over  inland  sections  of  New  Hampshire 
and  Maine,  and  in  northeastern 
Massachusetts,  but  no  change  over  Cape 
Cod  and  southeastern  Massachusetts, 
the  portion  of  the  nonattainment  area 
still  recording  ozone  violations.  This  is 
to  be  expected  on  these  days  since  the 
surface  winds  were  primarily  blowing 
from  the  southwest  toward  the 
northeast.  But  to  have  this  shown 
definitively  by  the  CALGRID  model  is 
important,  because  it  adds  to  the 
argument  that  there  is  nothing  more 
New  Hampshire  can  do  to  lower  ozone 
concentrations  over  southeastern 
Massachusetts,  and  nothing  New 
Hampshire  can  presently  do  to  advance 
the  attainment  date  of  the 
nonattainment  area.  To  achieve 
attainment  throughout  the  entire 
Boston-Lawrence-Worcester,  MA-NH 
ozone  nonattainment  area.  New 
Hampshire  is  beholden  to  emissions 
reductions  from  other  states. 

F.  What  Do  the  Trajectorv  Analyses 
Show? 

One  question  that  the  zero-out 
modeling  runs  discussed  above,  do  not 
answer  is  "Does  New  Hampshire 
contribute  to  ozone  exceedances  on 
Cape  Cod  on  other  days  not  modeled?" 
In  order  to  answer  this  question.  EPA 
looked  at  all  days  on  which  there  were 
exceedances  of  the  one-hour  ozone 
standard  on  Cape  Cod.  in  southeastern 
Massachusetts,  and/or  in  Rhode  Island, 
over  the  last  three  years  when  we  have 
qualify  assured  and  quality  controlled 
ozone  data  (1999-2001).  This  area 
encompasses  the  ozone  monitoring  sites 
in  Truro,  MA:  Fairhaven,  MA; 
Narragansett,  RI:  East  Providence,  Rl: 
and  West  Greenwich.  Rl.  The 
exceedance  days  at  these  sites  during 
1999-2001  are  as  follows:  June  7.  1999. 
July  6,  1999,  July  16,  1999.  lune  10, 
2000,  June  30,  2001.  July  25,  2001. 
August  7,  2001.  and  August  9,  2001.  In 
order  to  determine  the  most  probable 
source  region  of  emissions  for  the 
exceedances  measured  on  these  days, 
EPA  performed  a  trajectory  analysis  for 

each  day. 

A  trajectory  is  the  path  a  parcel  of  air 
follows  from  point  A  to  point  B  (e.g. 
from  New  York  to  Cape  Cod).  A 
backward  trajectory  is  the  reverse, 
where  did  a  parcel  of  air  come  from 
[e.g.,  where  did  the  ozone  on  Cape  Cod 
most  likely  originate?)?  The  path  and/or 
trajectory  depends  mostly  on  the  wind 
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speed  and  direction,  but  other  weather 
parameters  do  come  into  play,  such  as 
how  sunny  it  is.  and  whether  the  air  is 
rising  or  sinking  as  it  moves.  One  way 
of  determining  trajectories  is  with 
trajectory  models.  The  model  EPA  used 
to  compute  backward  trajectories  is  the 
HYSPLIT-4  (Hybrid  Single-Particle 
Lagrangian  Integrated  Trajectory)  model, 
developed  bv  NOAA  Air  Resources  Lab. 
Input  meteorological  data  fields  were 
from  the  National  Centers  for 
Environmental  Prediction  Eta  Data 
Assimilation  System.  Details  of  this 
analysis  are  found  in  the  technical 
support  document  for  this  action.  EPA's 
trajectory  analysis  of  the  days  with 
ozone  exceedances  at  these  sites  (Truro, 
MA.  Fairhaven,  MA,  Narragansett,  RI. 
East  Providence,  RI  and  West 
Greenwich.  RI)  support  the  CL\LGRID 
modeling  which  shows  that  the  most 
probable  source  region  of  the 
exceedances  at  these  sites  is  southern 
New  England  and  areas  to  the  south  and 
west  of  New  England.  In  none  of  the 
cases  modeled,  do  the  HYSPLIT 
trajectories  show  New  Hampshire  as  a 
probable  source  region  for  this  ozone. 
This  confirms  the  zero-out  runs 
discussed  above,  and  adds  to  the 
weight-of-evidence  analysis. 

G.  Are  the  Causes  of  the  Recent 
Violation  Being  Addressed':' 

The  Boston-Lawrence-Worcester. 
MA-NH  ozone  nonattainment  area  was 
in  attainment  for  three  consecutive, 
three-vears  periods  from  1998-2000  (i.e. 
1996-1998,  1997-1999,  and  1998- 
2000).  As  discussed  above,  the  violation 
based  on  the  three-year  period  from 
1999-2001  occurred  at  two  monitors  in 
extreme  southeastern  Massachusetts. 
Based  on  zero-out  modeling  performed 
by  the  New  Hampshire  DES,  the 
emissions  that  are  causing  these 
violations  are  not  emanating  from  New 
Hampshire,  but  rather  from  sources  near 
and  upwind  of  these  monitors. 

Massachusetts,  the  other  state  in  this 
multi-state  nonattainment  area,  has 
performed  additional  analyses  with 
regard  to  the  remaining  violations  in  the 
Boston-Lawrence-Worcester,  MA-NH 
nonattainment  area.  Those  additional 
analyses  were  submitted  to  EPA  by  the 
Massachusetts  DEP  on  September  6, 
2002.  Those  additional  analyses 
concluded  that  the  emission  reductions 
that  upwind  states  will  achieve  under 
the  NOx  SIP  Call,  beginning  in  200,3. 
should  help  bring  the  area  back  into 
attainment.  Massachusetts  also  analyzed 
how  reductions  from  the  EPA's  Tier  2 
vehicle  and  low  sulfur  gasoline  program 
promulgated  on  February  10,  2000  (65 
PR  6697)  will  benefit  the  area.  In  a 
separate  action,  EPA  has  proposed 


approval  of  the  Massachusetts 
attainment  demonstration  for  this 
nonattainment  area  based  on  the 
conclusion  that  attainment  will  be 
achieved  in  the  future  once  scheduled 
federal  and  local  control  measures  are 
implemented. 

Even  though  the  upwind  reductions 
are  most  critical  in  ensuring  that  this 
area  is  brought  back  into  attainment, 
EPA  notes  that  there  are  additional 
control  strategies  and  emission 
reductions  within  New  Hampshire  that 
will  not  fully  be  implemented  until 
200J  and  beyond.  These  measures 
include:  the  State  of  New  Hampshire 
N()\  budget  and  allowance  trading 
program,  additional  reductions  from 
fleet  turn-over  and  non-road  equipment 
turnover.  These  reductions  will 
continue  to  help  ensure  that  air  quality 
improves  in  the  area,  and  that 
maintenance  of  the  ozone  standard  in 
southern  New  Hampshire  is  continued. 

H  What  Attainment  Date  Is  Being 
Estahhshed  for  the  Nonattainment 
Area? 

The  Boston- I>awrence- Worcester, 
NLA-NH  area  attained  the  one-hour 
ozone  standard  as  of  1999.  its  statutory 
deadline  under  the  CAA.  Moreover,  the 
Boston-Lawrence-Worcester,  MA-NH 
nonattainment  area  continued  to  have 
air  quality  meeting  the  one-hour  ozone 
standard  until  the  1999  through  2001 
time  period.  In  the  Massachusetts  DEP 
attainment  demonstration  supplement 
that  was  submitted  to  EPA  on 
.September  6,  2002,  Massachusetts 
provides  evidence  that  the  entire 
nonattainment  area  will  once  again 
attain  by  an  attainment  date  of 
November  1.5,  2007,  once  a  variety  of 
scheduled  control  strategies  are  more 
fully  implemented.  In  a  separate  action, 
EPA  has  proposed  approval  of  the 
Massac:husetts  attainment 
demimstration  for  this  nonattainment 
area  and  has  proposed  an  attainment 
date  of  November  15,  2007.  This 
attainment  date  will  be  for  the  entire 
nonattainment  area  including  the  New 
Hampshire  portion. 

/  What  About  the  Mid-course  Review? 

As  discussed  above,  the  Boston- 
Lawrence-Worcester,  MA-NH  ozone 
nonattainment  area  attained  the  ozone 
standard  based  on  ozone  data  collected 
in  1997-1999  and  1998-2000,  and  is 
now  violating  the  standard  only  in  the 
southern  portion  of  the  multi-state 
nonattainment  area,  in  Massachusetts. 
As  described  in  EPA's  proposed 
approval  of  the  Massachusetts 
attainment  demonstration  for  this  area, 
the  Massachusetts  Department  of 
Environmental  Protection  has 


committed  to  perform  a  mid-course 
review  for  this  area  by  December  31, 
2004.  As  discussed  above.  EPA  has 
concluded  that  based  on  ozone 
modeling  cind  trajectory  analyses 
performed  by  New  Hampshire  DES  and 
EPA.  that  New  Hampshire  emissions  are 
not  contributing  to  the  continued 
violations  in  the  nonattainment  area. 
Nevertheless,  New  Hampshire  in  its 
attainment  demonstration  SIP  submittal 
has  committed  to  "work  with 
neighboring  states  and  EPA  Region  I  to 
determine  the  magnitude  and 
geographic  location  of  emission 
reductions  required  in  order  to  most 
effectively  attain  and  maintain  ozone 
attainment  for  the  1-hour  and  then  the 
8-hour  ozone  standards."  EPA  interprets 
this  to  mean  that  New  Hampshire  will 
work  with  Massachusetts  in  performing 
a  mid-course  review  for  this  area  by 
December  31.  2004.  EPA  believes  this 
mid-course  review  will  be  sufficient  to 
determine  if  the  nonattainment  area's 
control  strategy  is  resulting  in  emission 
reductions  and  air  quality 
improvements  needed  to  attain  the 
ozone  standard  in  the  nonattainment 
area  as  expeditiously  as  practicable. 

/.  What  About  the  Requirement  for 
RACM? 

The  EPA  has  reviewed  the  SIP 
submittal  for  the  New  Hampshire 
portion  of  the  Boston-Lawrence- 
Worcester,  MA-NH  ozone 
nonattainment  area  to  determine  if  it 
includes  sufficient  documentation 
concerning  available  RACM  measures. 
In  its  June  30.  1998  attainment 
demonstration,  New  Hampshire  DES 
describes  the  control  measures  that  it  is 
implementing  to  assure  attainment.  New 
Hampshire  DES  also  analyzes  how 
effective  additional  VOC  and  NOx 
reductions  in  various  parts  of  the 
modeling  domain  would  be  at  reducing 
predicted  elevated  concentrations  of 
ozone. 

As  explained  above,  the  analyses 
done  by  the  New  Hampshire  DES 
included  'zero-out  "  modeling  runs  for 
five  separate  episode  days.  In  these 
model  runs,  all  New  Hampshire 
anthropogenic  emissions  of  NOx  and 
VOC  are  removed  from  the  analysis. 
Those  "zero-out"  modeling  runs  shows 
the  contribution  that  New  Hampshire 
anthropogenic  emissions  have  to 
various  parts  of  the  modeling  domain. 
As  explained  above,  ozone  monitoring 
data  from  1999  through  2001  for  the 
Boston-Lawrrence-Worcester,  MA-NH 
ozone  nonattainment  area  shows  that 
only  ozone  monitors  in  extreme 
southeastern  Massachusetts  currently 
violate  the  one-hour  ozone  NAAQS,  A 
look  at  those  "zero-out"  modeling  runs 
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with  this  in  mind  shows  that  even  if  the 
State  of  New  Hampshire  eliminated  all 
anthropogenic  sources  of  ozone 
precursors  (NOx  and  VOC),  there  would 
be  no  impact  to  the  area  in  southeastern 
Massachusetts  still  recording  NAAQs 
violations. 

Furthermore,  EPA  performed  a 
trajectory  analysis  of  each  of  the  days 
during  1999  through  2001  when 
exceedances  of  the  one-hour  ozone 
NAAQS  were  monitored  in  the  Boston- 
Lawrence-Worcester.  MA-NH  ozone 
nonattainment  area.  That  analysis 
shows  that  the  source  region  for  these 
exceedances  is  southern  New  England 
and  areas  to  the  south  and  west  of  New 
England.  None  of  the  trajectories 
implicate  the  State  of  New  Hampshire. 

Therefore.  EPA  concludes  based  on 
the  available  information,  that  there  are 
no  additional  emission  control  measures 
in  New  Hampshire  that  will  advance  the 
attainment  date  for  the  New  Hampshire 
portion  of  the  Boston-Lawrence- 
Worcester.  MA-NH  ozone 
nonattaiiunent  area.  Thus  no  potential 
measure  can  be  considered  RACM  for 
pvuposes  of  section  172(c)(1)  for 
southern  New  Hampshire  for  its  one- 
hour  ozone  attainment  demonstration. 
The  EPA  therefore  proposes  that  the 
New  Hampshire  SIP  meets  the 
requirements  for  RACM. 

Although  EPA  does  not  believe  that 
section  172(c)(1)  requires 
implementation  of  additional  measures 
for  this  area,  this  conclusion  is  not 
necessarily  valid  for  other  areas. 

K.  What  About  Motor  Vehicle  Emissions 
Budgets? 

New  Hampshire's  15  percent  plan 
submitted  on  February  3,  1994  included 
a  year  1996  VOC  motor  vehicle 
emissions  budget  of  17.96  tons  per 
summer  day.  On  September  27, 1996 
New  Hampshire  submitted  its  post-1996 


plan  which  included  a  more  stringent 
1999  VOC  motor  vehicle  emissions 
budgets  of  16.56  tons  per  summer  day 
VOC,  as  well  as  identified  a  new  NOx 
budget  of  22.96  tons  per  summer  day  of 
NOx.  These  1999  motor  vehicle 
emissions  budgets  were  formally 
determined  adequate  by  EPA  New 
England  for  use  in  transportation 
conformity  on  April  29.  1999. 
Subsequent  to  the  rate-of-progress  SIPs. 
on  June  30,  1998,  New  Hampshire 
submitted  its  ozone  attainment 
demonstration  to  EPA  which  establishes 
motor  vehicle  emissions  budgets  for 
both  VOC  and  NOx  for  2003.  The  2003 
VOC  and  NOx  budgets  (10.72  tons  per 
summer  day  and  21.37  tons  per  summer 
day  respectively)  established  by  the 
New  Hampshire  ozone  attairunent 
demonstration  were  formally 
determined  adequate  by  EPA  on  August 
19,  1998.  These  budgets  are  currently 
the  controlling  budgets  for  conformity 
determinations  for  2003  and  later  years 
because  the  2003  MVEBs  are  more 
stringent  than  the  1999  budget. 

New  Hampshire's  current  level  of 
VOC  and  NOx  emissions  are  consistent 
with  a  level  required  to  attain  and 
maintain  the  one-hour  ozone  NAAQS  in 
New  Hampshire  and  downwind  areas. 
No  ozone  monitor  in  the  New 
Hampshire  portion  of  the  Boston- 
Lawrence-Worcester,  MA-NH  serious 
ozone  nonattainment  area  has 
experienced  a  violation  of  the  one-hour 
ozone  NAAQS  since  the  three  year 
period  from  1996-1998.  Additional 
VOC  and  NOx  emission  reductions 
within  the  New  Hampshire  portion  of 
the  nonattainment  area  would  not  likely 
speed  up  attainment  in  the 
nonattainment  area  nor  reduce  elevated 
ozone  levels  measured  in  southeastern 
Massachusetts,  the  portion  of  the 
nonattainment  area  that  still  violates  the 


one-hour  ozone  standard.  This 
conclusion  is  justified  by  the  zero-out 
modeling  and  trajectory  analysis 
discussed  above. 

The  2003  MVEBs  adopted  by  the  State 
of  New  Hampshire  are  lower  than  the 
current  level  of  motor  vehicle  emissions 
estimated  in  the  New  Hampshire 
portion  of  the  Boston-Lawrence- 
Worcester,  MA-NH  nonattainment 
area.'^  While  the  2003  MVEBs  are  not 
as  stringent  as  the  currently  projected 
2007  motor  vehicle  emissions  for  the 
area,"'  the  motor  vehicle  emission 
budgets  must  only  demonstrate  that  its 
emission  level  is  sufficient  to  attain  and 
maintain  the  one-hour  NAAQS  for 
ozone.  For  example,  the  projected  2007 
motor  vehicle  emission  levels  caw  have 
an  additional  quantity  of  "safety 
margin"  emissions  to  accommodate 
future  growth  added  to  them  to  create 
the  attainment-level  motor  vehicle 
emission  budgets,  provided  that  the  area 
continues  to  demonstrate  attainment. 
The  important  criteria  is  that  the  motor 
vehicle  emission  level  established  in  the 
attainment  demonstration,  when  added 
to  the  stationary,  area  and  other  mobile 
sources  are  consistent  with  attainment 
of  the  one-hour  NAAQS  for  ozone. 

Since  New  Hampshire's  current  level 
of  VOC  and  NO\  emissions  are 
consistent  with  a  level  required  to  attain 
the  one-hour  ozone  NAAQS.  the  lower 
2003  MVEBs  adopted  by  the  State  of 
New  Hampshire  represent  acceptable 
attainment-level  MV^EBs  with  a  safety 
margin  included.  Since  the  State  of  New 
Hampshire  has  such  discretion  when 
setting  motor  vehicle  emissions  budgets 
provided  its  budgets  are  consistent  with 
the  measures  in  the  SIP,  EPA  is 
proposing  to  approve  the  budgets 
submitted  by  New  Hampshire.  The 
attainment-level  MVEBs  are  shown  in 
Table  3  below. 


Table  3.— Attainment-Level  Emissions  Budgets  for  On-road  Mobile  Sources  in  tons  per  summer  day  (tpsd^ 


Area 


!  Attainment  VOC     Attainment  NOx 
!         budget  budget 


New  Hampshire  portion  of  the  Boston-Lawrence-Worcester,  MA-NH  area 


10  72 


21  37 


By  letter  dated  August  19,  1998.  we 
informed  New  Hampshire  that  the 
motor  vehicle  emissions  budgets 
contained  within  the  state's  ozone 
attainment  demonstration  were 
adequate  for  conformity  purposes.  Since 
that  time,  New  Hampshire  h^s  been 


■5  New  Hampshire  estimated  motor  vehicle 
source  emissions  in  the  area  for  2002  to  be  11.99 
tons  per  summer  day  of  VOC  and  26.02  tons  per 
summer  day  of  NOx-  The  estimates  were  done  using 


required  to  use  these  budgets  in 
conformity.  This  notice  proposes  to 
approve  the  attainment-level  motor 
vehicle  emissions  budgets  into  the  SIP. 
Once  New  Hampshire's  attainment 
demonstration  is  finally  approved  by 
EPA  and  an  attainment  date  of 


MOBILE6  and  estimated  vehicle  miles  traveled 
(VMT)  data  for  2002. 

""New  Hampshire  estimated  motor  vehicle 
source  emissions  in  the  area  for  2007  to  be  8.84  tons 
per  summer  day  of  VOC  and  19.31  tons  per  summer 


November  15,  2007  is  established  for  the 
entire  nonattainment  area,  New- 
Hampshire  will  be  required  to  use  2007 
as  a  milestone  year  in  future 
transportation  conformity 
determinations. 


dav  of  NOy  The  estimates  were  also  donn  using 
MOBILEft  and  used  cstiinaled  2007  VMT  data  as 
well  control  strategies  expected  to  bi-  in  place  in 
2007  including  EPA's  Tier  2/Sulfur  gasoline 
program 
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L  What  Arc  the  Contingency  Measures 
for  This  Area7 

The  EPA  believes  the  contingency 
measure  requirements  of  sections 
1 72(c)(9)  and  182(c)(9)  of  the  CAA  are 
independent  requirements  from  the 
attainment  demonstration  requirements 
under  sections  1 72(c)(  1 )  and 
182(c)(2)(A)  and  the  rate-of-progress 
(ROP)  requirements  under  sections 
172(c)(2)  and  182(c)(2)(B).  The 
contingency  measure  requirements  are 
to  address  the  event  that  an  area  fails  to 
meet  a  ROP  milestone  or  fails  to  attain 
the  ozone  NAAQS  by  the  attainment 
date  established  in  the  SIP  The 
contingency  measure  requirements  have 
no  bearing  on  whether  a  state  has 
submitted  a  SIP  that  projects  attainment 
of  the  ozone  NAAQS  or  the  required 
ROP  reductions  toward  attainment.  The 
attainment  or  ROP  SIP  provides  a 
demonstration  that  attainnif^nt  or  ROP 
requirements  ought  to  be  fulfilled,  hut 
the  contingency  measure  SIP 
requirements  concern  what  is  to  happen 
only  if  attainment  or  ROP  is  not  actuallv 
achieved  The  EPA  acknowledges  that 
contingency  measures  are  an 
independently  required  SIP  revision, 
but  does  not  believe  that  submission  of 
contingency  measures  is  necessary 
before  EPA  mav  appnjve  an  attainment 
or  ROP  SIP  •"  New  Hampshire  remains 
obligated  to  submit  the  contingency 
measurt»s  required  bv  172(c)(9)  and 
182(c)(21(A).  but  EPA  may  approve  this 
attainment  demonstration  at  this  time 
even  though  thev  have  not  vet  done  so. 

VIII.  Proposed  Action 

EP.-\  IS  proposing  to  fully  approve  as 
meeting  CAA  section  182(c)(2)  the 
ground-level  one-hour  ozone  attainment 
demonstration  State  Implenu-ntation 
Plan  for  the  New  Hampshire  portion  of 
the  Boston-Lawrence-VVortiester.  MA- 
NH  ozone  nonattainment  area  submitted 
by  New  Hampshire  on  lune  30.  149H.  as 
demonstrating  that  the  area  will  attain 
the  one-hour  ozone  standard.  We  are 
also  proposing  that  no  potential 
measures  can  be  considered  RACM  for 
New  Hampshire  for  purposes  of  section 
1 72(c)(  1 ).  This  notice  also  proposes  to 


'The  I  .S.  Court  of  .Appeals  for  the  IJ.C.  Ciriuil 
recently  dddresseii  thi.s  is.suf>  in  lh«  ( imlext  nf  a 
challenRe  to  the  VVashinRlon  D  C  ozone  attainment 
demonstration  SIP.  and  concluded  that  conlinxem  v 
measures  were  required  as  part  of  an  attainment 
demonstration  .SIP.  See  Siena  Club  v  EPA.  244 
K  3d  155.  164  ID.C.Ciir.  2002)   However.  EP.A 
^>elieves  that  the  court  misconstnied  the  Matule.  and 
dw  lines  to  follow  the  court's  reasoning  outside  of 
(he  D  C.  ('in  nit.  EPA  believes  that  the  statute  does 
not  compel  contingency  measures  as  part  of 
attainment  demonstration  SIPs  because  ihev  are 
required  as  a  separate  submission  under  a  separate 
statutorv  provision.  See  CAA  sections  172(c)(9)  and 
182(c)(2). 


approve  the  attainment-level  motor 
vehicle  emissions  budgets  submitted  by 
New  Hampshire  into  the  SIP. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal. 
These  issues  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
mav  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  action. 

A  more  detailed  description  of  the 
state  submittal  and  EPA's  evaluation  are 
included  in  a  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  rulemaking  action.  A  copy  of  the 
TSD  is  available  upon  request  from  the 
EPA  Regional  Office  listed  in  the 
ADDRESSES  section  (jf  this  document. 

IX.  Administrative  Requirements 

Under  Executive  Order  12866  (58  PR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatorv'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Aff(H:t  Energv  Supplv. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
rt'quirements  bevond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulators-  Flexibility 
Act  (n  U  S.C:.  601  et  seq  ].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
,in\  adilitional  enforceable  duty  beyond 
that  requinul  bv  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
signific;antl\'  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  tiovernment  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  do4;s  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
governiiieiit  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  {64  FR  43255. 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997),  ' 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Volatile  organic  compounds. 

Authority:  42  I'.. S.C.  7401  et  seq. 

n.itiH);  October  11,  2002. 
Carl  F.  Dierker. 

Acting,  Regional  .■\dn}inistrat(>r.  Xeiv  England 

Region. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7393-7] 

Ohio:  Proposed  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  Ohio  has  applied  to  EPA  for 
final  authorization  of  certain  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovei-y 
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Act  (RCRA).  EPA  has  reviewed  Ohio's 
application  and  has  determined  that 
these  changes  satisfy  all  requirements 
needed  to  qualify  for  final  authorization, 
and  is  proposing  to  authorize  the  State's 
changes. 

DATES:  If  you  have  comments  on  Ohio's 
application  for  authorization  for 
changes  to  its  hazardous  waste 
management  program,  you  must  submit 
them  in  writing  by  December  5,  2002. 
ADDRESSES:  Send  written  comments  to 
Ms.  Judy  Feigler,  Ohio  Regulatory 
Specialist,  U.S.  Environmental 
Protection  Agency,  Waste,  Pesticides 
and  Toxics  Division  (DM-7J),  77  W. 
Jackson  Blvd.,  Chicago,  Illinois  60604. 
You  can  view  and  copy  Ohio's 
application  during  normal  business 
hours  at  the  following  addresses:  EPA 
Region  5,  77  W.  Jackson  Blvd.,  Chicago, 
Illinois,  contact:  Ms.  Judy  Feigler,  phone 
number:  (312)  886-4179;  or  Ohio 
Enviroimiental  Protection  Agency,  122 
S.  Front  St.,  Columbus,  Ohio,  contact: 
Ms.  Kit  Arthur,  phone  number  (614J 
644-2932. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Feigler,  Ohio  Regulatory  Specialist, 
U.S.  Environmental  Protection  Agency, 
Waste.  Pesticides  and  Toxics  Division 
{DM-7J),  77  W.  Jackson  Blvd.,  Chicago, 
Illinois  60604,  phone  number:  (312) 
886-4179. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  federal 
program.  As  the  federal  program 
changes,  states  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  state  programs  may 
be  necessary  when  federal  or  state 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  states  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 


B.  What  Decisions  Have  We  Made  in 
This  Rule? 

EPA  has  determined  that  Ohio's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  are  proposing  to 
grant  Ohio  final  authorization  to  operate 
its  hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  Ohio  will  have 
responsibility  for  permitting  Treatment, 
Storage,  and  Disposal  Facilities  (TSDFs) 
within  its  borders  (except  in  Indian 
country)  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  New  federal  requirements  and 
prohibitions  imposed  by  federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  states  before  the  states  are 
authorized  for  the  requirements.  Thus. 
EPA  will  implement  those  requirements 
and  prohibitions  in  Ohio,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

C.  What  Will  Be  the  Effect  if  Ohio  Is 
Authorized  for  These  Changes? 

If  Ohio  is  authorized  for  these 
changes,  a  facility  in  Ohio  subject  to 
RCRA  will  have  to  comply  with  the 
authorized  State  requirements  in  lieu  of 
the  corresponding  federal  requirements 
in  order  to  comply  with  RCRA. 
Additionally,  such  persons  will  have  to 
comply  with  any  applicable  federally- 
issued  requirements,  such  as,  for 
example,  HSWA  regulations  issued  by 
EPA  for  which  the  State  has  not 
received  authorization,  and  RCRA 
requirements  that  are  not  supplanted  by 
authorized  State-issued  requirements. 
Ohio  continues  to  have  enforcement 
responsibilities  under  its  state 
hazardous  waste  management  program 
for  violations  of  such  program,  but  EPA 
retains  its  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003. 
which  include,  among  others,  the 
authority  to: 

•  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports; 


•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

The  action  to  approve  these  revisions 
would  not  impose  additional 
requirements  on  the  regulated 
community  because  the  regulations  for 
which  Ohio  will  be  authorized  are 
already  effective  under  State  law  and 
are  not  changed  by  the  act  of 
authorization. 

D.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

if  EPA  receives  comments  that  oppose 
this  authorization,  we  will  address  those 
comments  in  a  later  final  rule.  You  may 
not  have  another  opportunity  to 
comment.  If  you  want  to  comment  on 
this  authorization,  you  must  do  so  at 
this  time. 

E.  What  Has  Ohio  Previously  Been 
Authorized  For? 

Ohio  initially  received  final 
authorization  effective  June  30,  1989  (54 
FR  27170-27174,  June  28.  1989)  to 
implement  the  RCRA  hazardous  waste 
management  program.  We  granted 
authorization  for  changes  to  Ohio's 
program  effective  June  7.  1991  (56  FR 
14203.  April  8,  1991),  as  corrected 
effective  August  19.  1991  (56  FR  28808, 
June  19,  1991)):  effective  September  25, 
1995  (60  FR  51244,  Julv  27.  1995):  and 
effective  December  23,  1996  (61  FR 
54950,  October  23.  1996). 

F.  What  Changes  Are  We  Proposing? 

On  June  25,  2002,  Ohio  submitted 
complete  program  revision  applications, 
seeking  authorization  of  its  changes  in 
accordance  with  40  CFR  271.21.  We 
have  determined  that  Ohio's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualif\- 
for  final  authorization. 

Ohio's  program  revisions  are  based  on 
changes  to  the  federal  program  and 
modifications  initiated  by  the  State.  The 
federal  and  analogous  State  provisions 
involved  in  this  proposed  decision  and 
the  relevant  corresponding  checklists  (if 
applicable)  are  listed  in  the  following 
tables: 


Program  Revisions  Based  on  Federal  RCRA  Changes 


Checklist  No. 


58 
59 
76 


Description  of  federal  requirement 


Federal  Register,  beginning  page, 
and  publication  date 


Renewal  of  uniform  manifest  form  54  FR  45089.  November  8.  1988 


Miscellaneous     units     standards    for    54  FR  615.  January  9.  1989 

owners/operators;  correction. 
Criteria  for  listing  toxic  wastes;  tech-     55  FR  18726.  May  4.  1990 

nical  amendments. 


Analogous  state  authority  being  au- 
thonzed 

3745-52-20    effective  December  30 

1989 
3745-50-44.    effective    December    7 

2000 
3745-51-11.    effective    December   7. 

2000. 
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Program  Revisions  Based  on  Federal  RCRA  Changes — Continued 


Checklist  No. 


Descnption  of  federal  requirement 


Federal  Register,  beginning  page, 
and  publication  date 


Analogous  state  authonty  being  au- 
thonzed 


77 Double  liners  correction    55  FR  19262   May  9.  1990  13745-56-21    and   3745-57-03,   etfec- 

I      tive  Apnl  15.  1993 
81  Petroleum    refiners   primary    and   sec      55  FR  46354    November  2    1990,  as     3745-51-30  and   3745-51-31,   etfec- 


84 
86 

88 

89 

90 


ondary     oilwater  solids     separation  amended  at  55  FR  51707.  Decem- 

sludge  listings   as  amended  ber  1  7    1990 

TCLP-chloro(luorocart)ons  56  FR  5910.  February  13.  1991   

Removal  ot  strontium  sulfide  trom  list-     56  FR  7657   February  25,  1991   

mgs 
Administrative  stav  'or  K069  listing  56  FR  19951    May  1    1991    


Petroleum    refiners    primarv    and    sec      56  FR  21955,  May  13.  1991 

ondary     oil/ water  solids     separation 

sludge  listings  correctiofT 
Mining     ^aste     exclusion  final     deter       56  FR  27300   June  13    1991 

mination  tor  several  wastes  i 


97  Exports  ot  hazardous  waste    technical     56  FR  43704   September  4   1991 

corrections 

Amendment   to    mtenm    status    stand-     56  FR  66365   December  23,1991 
ards  for  down-gradient  ground  water 
monitoring    well    locations    at    haz- 
ardous waste  facilities 

Oil  filter  exemption  57  FR  21524,  May  20,  1992       

Oil  filter  exemption-technical  correction     57  FR  29220,  July  1.  1992 

Reportable  quanti^  ad|ustment    listing     57  FR  37284.  August  18,  1992  .,., 
of  coke  by  products  wastes  I 


99 


104 

107 
no 


113 


tive  December  7,  2000 

3745-51-04,  effective  July  27,  2001. 

3745-51-11  and  3745-51-33,  effec- 
tive December  7,  2000 

3745-51-32.  effective  December  7. 
2000 

3745-51-31,  effective  December  7, 
2000 

3745-51-04.  effective  July  27,  2001; 
and  3745-51-11,  effective  Decem- 
ber 7,  2000 

3745-52-53  and  3745-52-56,  effec- 
tive April  15,  1993 

3745-50-10.  effective  December  7, 
2000. 


3745-51-04,  effective  July  27.  2001 
3745-51-04,  effective  July  27,  2001 
3745-51-04,  effective  July  27.  2001; 
and  3745-51-30  and  3745-51-32, 


effective  September  2,  1997 

Liability  requirements  and  financial  re      53  FR  33938    September  1    1988    as     3745-55-41    and   3745-55-47,   etfec- 
sponsibility  amended  at  56  FR  30200,  July  1.        tive  September  2.  1997;  and  3745- 

1991    and  57  FR  42832   September 
16    1992 


115   Reportable  quantity        ad|ustment      57  FR  47376.  October  15.  1992 

chlonnated  toluene        production 
wastes 

TCLP  revision     


117B 
118  . 

119 
128  .. 


Liquids  in  landfills  II 


TCLP  revision   as  amended 


57  FR  23062.  June  1.  1992  

57  FR  54452,  November  18,  1992 


55-^3,  3745-55-45,  3745-55-51, 
374&-66-41,  3745-66-^3,  3745- 
66-^5,  and  3745-66-47,  effective 
December  7,  2000. 
3745-51-32  and  3745-51-30,  effec- 
tive December  7,  2000. 


Wastes  from  wood  surface  protection 


3745-51-03,    effective    December    7, 

2000 
3745-68-14,   effective   September   2, 
1997;    and   3745-50-10,    3745-54- 
13,        3745-57-14,        3745-57-16, 
3745-65-13,   and  3745-68-16,  ef- 
fective December  7,  2000. 
57  FR  55114,  November  24,  1992.  as     3745-51-24,    effective   September   2, 
amended  at  58  FR  6854,  February         1997 
2    1993 
59  FR  458.  January  4    1994     


59  FR  8362.  February  18    1994 


129   Treatability  study  sample  exclusion 

131     Recordkeeping    instructions     technical     59  FR  13891,  March  24    1994 

amendment 

132    Wastes  from  wood  surface  protection      59  FR  28484,  June  2,  1994  .. 

correction 

133   Corrective   action    treatment    storage      59  FR  29958,  June  10,  1994 

diS(X)sal  facility.  UST  and  DIG  sys- 
tems financial  assurance  letter  of 
credit 

135   Recovered  oil  exclusion   petroleum  re-     59  FR  38536,  July  28,  1994 

fining  industn/ 


139 
140 

141 

145 


Testing  and  monitoring  activities 


60  FR  3089.  January  13,  1995 


3745-50-11  and  3745-51-11.  effec- 
tive December  7,  2000. 

3745-51-04,  effective  July  27.  2001, 

3745-54-73  and  3745-65-73,  effec- 
tive December  7,  2000, 

3745-50-11,  effective  December  7, 
2000, 

3745-55-51,  effective  December  7, 
2000 


3745-51-03  and  3745-51-06,  effec- 
tive December  7,  2000;  and  3745- 
51-04,  effective  July  27,  2001. 
3745-50-11,    effective    December    7, 
2000 
Carbamate  production  and  reportable     60    FR    7824     February   9,    1995.    as     3745-51-03,    3745-51-11,   3745-51- 
quantities  as  amended  amended  at  60  FR  19165,  Apnl  17,         30,  3745-51-32,  and  3745-51-33, 

I      1995,  and  60  FR  25619,  May  12,        effective  December  7.  2000. 
1995 


Testing  and  monitonng  activities   SW-     60  FR  17001,  Apnl  4,  1995  . 

846  amendments 
Liquids  in  landfills  test  method  added      60  FR  35703,  July  11.  1995 


3745-50-11.    effective    Decemt»er    7, 

2000 
3745-68-14.   effective   September  2, 

1997;    and    3745-57-14,    effective 

December  7,  2000 
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Progran/i  Revisions  Based  on  Federal  RCRA  Changes— Continued 


Checklist  No. 


150 
168 


Description  of  federal  requirement 


Identification  and  listing,  petroleum  re- 
fining industry,  correction. 
Comparable  fuel  exclusion  


Federal  Register,  beginning  page, 
and  publication  date 


Analogous  state  authority  being  au- 
thorized 


61  FR  13103,  March  26,  1996 
63  FR  33782.  June  19.  1998 


3745-51-04,  effective  July  27   2001 

3745-50-51.  3745-51-04    and  3745- 
51-38.  effective  July  27   2001 


State-Initiated  Program  Changes 


State  requirement 


State  rule 


Effective  date 


Analogous  federal 
requirement — Fed- 
eral rule 


3745-50-21  

3745-50-22  

3745-50-30  

3745-50-^1  

3745_50_42  

3745-50-45  i  December  7,  2000 

3745-50-47   'Z'Z'Z March  9.  2001 


March  9,  2001   

March  9,  2001   

March  9,  2001   

November  11,  1 999 
March  9,  2001    


3745-50-54   

3745-50-57  

3745-50-58  

3745-51-01    

3745-51-02   

3745-51-08   

3745-52-10   

3745-52-12   

3745-52-40  

3745-53-11    

3745-53-30   

3745-55-15   

3745-55-18   

3745-55-44   

3745-55-77   

3745-56-20   

3745-56-57  

3745-56-70  

3745-57-91    

3745-65-11    

3745-65-15   

3745-65-90   

3745-65-92  

3745-66-15   

3745-66-^*4   

3745-67-73   

3745-68-10   

3745-69-30  February  14 


March  9,  2001    

December  7,  2000  ,.. 
November  11,  1999  . 
February  11,  1992  ,., 

October  20,  1998 

December  7,  2000  ,,. 
February  11.  1992  ... 
February  11.  1992  ... 

March  9.  2001    

September  2.  1997  .. 

March  9.  2001    

November  11.  1999  , 
November  11,  1999  . 
November  11,  1 999  . 
February  14,  1995  . 
November  11,  1999 
February  14,  1995  ., 
November  11,  1999 
February  14,  1995  .. 
December  7,  2000  .. 
December  7,  2000  ., 

March  9,  2001    

November  11,  1999 
November  11.  1999 
November  11,  1999 
February  14.  1995  . 
November  11.  1999 
1995  . 


40  CFR  124  6 
40  CFR  124  8 
40  CFR  270  12 
40  CFR  270  10 
40  CFR  270  11 
40  CFR  270  1(C) 
40  CFR  264  115 
CFR  265  115 
40  CFR  270  50 
40  CFR  270  61 
40  CFR  270  30 
40  CFR  261  1 
40  CFR  261  2 
40  CFR  261  8 
40  CFR  262  10 
40  CFR  262  12 
40  CFR  262  40 
40  CFR  263  11 
40  CFR  263  30 
40  CFR  264  115 
40  CFR  264  118 
40  CFR  264  144 
40  CFR  264  177 
40  CFR  264  220 
40  CFR  264  257 
40  CFR  264  270 
40  CFR  264  601 
40  CFR  265  11 
40  CFR  265  15 
40  CFR  265  90 
40  CFR  265  92 
40  CFR  265  115 
40  CFR  265  144 
40  CFR  265  273 
40  CFR  265  310 
40  CFR  265  430 


40 


G.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

Ohio  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  All  permits  issued  by  EPA  prior 
to  EPA  authorizing  Ohio  for  these 
revisions  will  continue  in  force  until  the 
effective  date  of  the  State's  issuance  or 
denial  of  a  State  RCRA  permit,  or  the 
permit  otherwise  expires  or  is  revoked. 
EPA  will  administer  any  RCRA 
hazardous  waste  permits  or  portions  of 
permits  which  EPA  issued  prior  to  the 
effective  date  of  this  authorization  until 
such  time  as  Ohio  has  issued  a 
corresponding  State  permit.  EPA  will 
not  issue  any  more  new  permits  or  new 


portions  of  permits  for  provisions  for 
which  Ohio  is  authorized  after  the 
effective  date  of  this  authorization.  EPA 
will  continue  to  implement  and  issue 
permits  for  HSWA  requirements  for 
which  Ohio  is  not  yet  authorized. 

H.  What  Is  Codification  and  Is  EPA 
Codifying  Ohio's  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  We  reserve  the 
amendment  of  40  CFR  part  272,  subpart 


P  for  this  authorization  of  Ohio's 
program  changes  until  a  later  date. 

I.  How  Would  Authorizing  Ohio  for 
These  Revisions  Affect  Indian  Country 
(18U.S.C.  1151)  in  Ohio? 

Ohio  is  not  authorized  to  carry  nut  its 
hazardous  waste  program  in  Indian 
country,  as  defined  in  18  U.S.C.  1151 
Indian  country  includes: 

1.  All  lands  within  the  exterior 
boundaries  of  Indian  reservations 
within  or  abutting  the  State  of  Ohio; 

2.  Any  land  held  in  trust  bv  the  U.S. 
for  an  Indian  tribe;  and 

3.  Anv  other  land,  whether  on  or  oil 
an  Indian  reservation  that  qualifies  as 
Indian  countrv. 
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Therefore,  this  action  has  no  cffec  t  on 
Indian  countrv'.  EPA  retains  the 
duthoritv  to  implement  and  adnunister 
the  RCR.-\  proi^ram  in  Indian  i  (uintrv 
However,  at  this  time,  there  is  no  Induin 
countrv  within  the  State  of  Ohm 

].  Administrative  Requirements 

The  (3ffice  of  Management  and  Buiiget 
has  exempted  this  action  from  the 
requirements  of  E.xecutive  Order  128Kfi 
(58  FR  51735,  October  4.  1W3).  and 
therefore  this  action  is  not  subject  to 
review  bv  C3MB  This  ac  tion  authorizes 
State  requirements  for  the  purpose  of 
RC!RA  M)Ob  and  imposes  no  additmnal 
requirements  bevond  those  imposed  b\ 
State  law.  Accordinglv.  1  certifv  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulaton.-  Flexibilitv  Act  [5  V  S C  hOl 
et  seq).  Because  this  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  cUU'  addition. il 
enforceable  dutv  bevond  that  required 
bv  State  law.  it  does  not  contain  anv 
unfunded  mandate  or  signific:antlv  or 
uniquelv  affect  small  governments,  as 
described  in  the  I'nfunded  Mandates 
Reform  Act  of  1995  (Pub   I,    104-4). 
This  action  does  not  have  tribal 
implications  within  the  meaning  of 
Executive  Order  i:tl75  (65  FR  H7249. 
November  9.  2000)  <This  action  will  nnt 
have  substantial  direct  offec:ts  on  the 
states,  on  the  relati(mship  between  the 
national  government  and  the  st.ite^.  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  l.H  32  (64  FR  4.t255. 
August  10.  1999).  because  it  merelv 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  tiv 
■RCR,^  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19HH5. 
April  23.  1997).  because  it  is  not 
economicallv  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safetv  risks  This  action  is  not 
subject  to  Executive  Order  13211. 
"Actions  (Concerning  Regulatit)ns  That 
Significantiv  .effect  Energv  Supplv. 
Distribution,  or  Use"  (66  FR  28355.  Mav 
22.  2001)  because  it  is  not  a  significant 
regulatorv'  action  under  Executive  Order 
12866  This  action  does  not  include 
environmental  justice-related  issues  that 
require  consideration  under  Exec:utive 
Order  12898  (59  FR  7929.  Februarv  16, 
1994) 

Under  Rr,R.-\  3006(b).  EPA  grants  a 
states  application  for  authorization  as 
long  as  the  state  meets  the  criteria 
required  bv  RCCR.^   It  would  thus  be 


inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  state 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
I  onsensus  standard  in  place  of  another 
stand.ird  that  otherwise  satisfies  the 
reijuirements  of  RCRj^.  Thus,  the 
recjuirements  of  section  12(d)  of  the 
National  Technologv  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  applv.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  P'ebruarv  7,  1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary- 
steps  to  eliminate  drafting  errors  and 
.imhiguitv.  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Exe(  utive  Order  12630  (53  FR 
8H59.  March  15.  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attornev 
('reneral's  .Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
L  nanticipaled  Takings'  issued  under  the 
executive  order  This  action  does  not 
impose  <tn  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
V.SX:.  3501  pf  .sf-q  ) 

List  of  Subjects  in  40  CFR  Part  271 

En Mron mental  protection. 
Administrative  practice  and  procedure. 
(Idiifidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation.  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
re()uirements. 

.\ulhoritv:  Ttiis  proposed  action  is  issued 
under  the  <uithi)rit\  cit  sections  20()2(a).  3006 
111.1  '1104(1)1  cf  ttie  Sului  VVdSte  Disposal  .\i\ 
d.s  .imeniieii  4J  I    S  (,   t>'n2(d).  6926.  b974(b). 

Dated:  SepttMubcr  2fi.  2002 
David  .*.  t  llrith. 

A:  tuiii  Ri'iiioii'il  Aihmnistmtor.  Rt'^ion  '• 
IK  111"     ll2-2t>4  i'Uilfd  lO-lH-02,  H:45  dm] 
BILLING  CODC  6560-50-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2321 ;  MB  Docket  Nos.  02-296;  02- 
297;  02-298;  02-299;  02-300;  02-301 ;  02- 
302;  RM-10571,  RM-10572;  RM-10S74;  RM- 
10575;  RM-10576;  RM-10578;  RM-10579] 

Radio  Broadcasting  Services;  Broken 
Bow,  Oklahoma,  Colorado  City, 
O'Brien,  Panhandle,  Shamrock, 
Stamford,  Texas;  and  Taloga, 
Oklahoma 

AGENCY:  Federal  Communications 
C-ommission. 


SUMMARY:  This  document  proposes 
seven  separate  allotments  in  Broken 
Bow,  Oklahoma.  Colorado  City,  O'Brien, 
Panhandle,  Shamrock,  Stamford,  Texas; 
and  Taloga,  Oklahoma  proceedings  in  a 
multiple  docket  Notice  of  Proposed  Rule 
Making.  Katherine  Pyeatt  requests  the 
allotment  of  Channel  261 A  at  O'Brien, 
Texas  as  the  first  local  aural 
transmission  service  at  a  site  3.7 
kilometers  (2.3  miles)  north  of  the 
community  at  coordinates  33-24—47  NL 
and  99-51-02  WL.  Katherine  Pyeatt 
requests  the  allotment  of  Channel  295C2 
at  Stamford.  Texas,  as  the  third  local 
aural  transmission  service  at  a  site  7.8 
kilometers  (4.9  miles)  north  of  the 
community  at  coordinates  33-00-57  NL 
and  99-^7^6  VVL.  Linda  Crawford 
requests  the  allotment  of  Channel  291C3 
at  Panhandle,  Texas,  as  the 
community's  first  local  aural 
transmission  service  at  a  site  18.0 
kilometers  (11.2  miles)  east  of  the 
community  at  coordinates  35-20-38  NL 
and  101-10-54  WL.  Maurice  Salsa 
requests  the  allotment  of  Channel  271A 
at  Shamrock,  Texas  as  the  second  local 
aural  transmission  service  at  a  site  2.4 
kilometers  (1.5  miles)  west  of  the 
community  at  coordinates  35-12-22  NL 
and  100-16-23  VVL.  Linda  Crawford 
requests  the  allotment  of  Channel  257A 
at  Colorado  City,  Texas,  as  the 
community's  third  local  aural 
transmission  service  at  a  site  10.1 
kilometers  (6.3  miles)  northwest  of  the 
community  at  coordinates  32-26-23  NL 
and  100-57-29  WL.  Jeraldine  Anderson 
requests  the  allotment  of  Channel  232A 
at  Broken  Bow.  Oklahoma,  as  the 
community's  third  FM  channel  at  a  site 
10.2  kilometers  (6.3  miles)  northeast  of 
the  community  at  coordinates  34—04-37 
NL  and  94-38-58  WL.  Robert  Fabian 
requests  the  allotment  of  Channel  226A 
at  Taloga.  Oklahoma,  as  the 
community's  first  local  aural 
transmission  service  at  a  site  7.8 
kilometers  (4.8  miles)  south  of  the 
community  at  coordinates  35-57-57  NL 
and  98-59^11  WL. 

DATES:  Comments  must  be  filed  on  or 
before:  November  18,  2002  and  reply 
comments  must  be  filed  on  or  before 
December  3,  2002. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners  as  follows:  Katherine  Pyeatt. 
6655  Aintree  Circle,  Dallas,  Texas  75214 
(MB  Docket  Nos.  02-296.  02-297); 
Linda  Crawford.  3500  Maple  Avenue 
#1320.  Dallas.  Texas  75219  (MB  Docket 
Nos.  02-298.  02-300);  Maurice  Salsa. 
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5615  Evergreen  Valley  Drive,  Kingwood, 
Texas  77345  [MB  Docket  No.  02-299); 
Jeraldine  Anderson,  1702  Cypress  Drive, 
Irving,  Texas  75061  (MB  Docket  No. 
301);  Robert  Fabian,  4  Hickory  Crossing 
Lane,  Argyle,  Texas  76226  (MB  Docket 
No.  02-302). 

FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos. 
02-296,02-297,  02-298,  02-299,  02- 
300,  02-301,  02-302,  adopted 
September  11,  2002,  and  released, 
September  27,  2002.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II,  445 


12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@ao} .com. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  e.Y  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  L'.S.C    154.  :^0.}.  3.34.  336. 
§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Channel  232A  at 
Broken  Bow,  and  Taloga.  Channel  226A. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  257A  at  Colorado  City, 
O'Brien,  Channel  261A.  Panhandle, 
Channel  291C3,  Channel  271 A  at 
Shamrock,  and  Channel  233A  at 
Stamford. 

Federal  (Communication'.  Commission. 

)ohn  A.  Karousos. 

Assistant  Chief.  Audic  I)i\:siiin.  Mi-diU 

Bureau. 

|FR  Do(  .  02-26226  Filed  lU-lH-02,  H:4.t  ami 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board  Meeting 

AGENCY:  Research.  Education,  and 
Economics,  IvSDA. 
ACTION:  Notice  of  Meeting. 


SUmWARY:  In  accordance  with  the 
Federal  Advisorv'  Committee  Act.  5 
U.S.C.  App  2.  the  United  States 
Department  of  Agriculture  annoimces  a 
meeting  of  the  National  Agricultural 
Research.  Extension.  Education,  and 
Economics  Advisorv'  Board. 
DATES:  The  National  Agricultural 
Research.  E.xtension,  Education,  and 
Economics  Advisorv  Board  will  meet  on 
October  28-30,  2002. 

The  public  may  file  written  comments 
before  or  up  to  two  weeks  after  the 
meeting  with  the  contact  person 
ADDRESSES:  On  October  28  and  29, 
2002.  the  meeting  will  take  place  at  the 
Capital  Hilton  Hotel.  16th  and  K  Streets. 
NVV..  Washington.  DC  20036  On 
October  30,  2002,  the  meeting  will  occur 
at  the  Economic  Research  Service.  1800 
M  Street,  N\V..  Washington.  DC  20036 

Written  comments  from  the  public 
may  be  sent  to  the  Contact  Person 
identified  in  this  notice  at;  The  National 
Agricultural  Research.  Extension, 
Education,  and  Economics  .-\dvisory 
Botird;  Research,  Education,  and 
Economics  Advisory  Board  Office. 
Room  344-A,  [amie  L.  Whitten 
Building,  United  States  Department  of 
Agriculture,  STOP  2255,  1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-2255. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hanfman.  Executive  Director, 
National  Agricultural  Research. 
Extension.  Education,  and  Economics 
Advisory-  Board;  telephone:  (202)  720- 
3684:  fax:  (202)  720-6199;  ore-mail: 
dhanfmanQirpeusda.gov. 


SUPPLEMENTARY  INFORMATION:  On 

Monday,  October  28,  2002,  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board  will  hold  a  general  meeting  at 
The  Capital  Hilton  Hotel  (South 
American  Room  A&B).  In  the  morning, 
from  9:00  until  1 1  ;00  a.m.,  there  will  be 
an  Orientation  Session  for  newly 
appointed  Board  Members.  The  full 
Advisory  Board  Meeting  begins  at  1:00 
p  m.,  which  includes:  general  business; 
a  special  .session  on  public  comments  to 
an  Interagencv  Task  Force  Report  on  the 
National  Agricultural  Library;  an  update 
on  the  Agricultural  Research  Service's 
Peer  Review  Process  for  National 
Programs;  and  food  and  agricultural 
research  related  to  the  2002  Farm  Bill  by 
the  USDA  Interagency  Task  Force,  to  be 
presented  by  Rodney  Brown.  Deputy 
Under  Secretary  for  Research. 
Education,  and  Economics.  A  buffet 
reception  with  a  guest  speaker  will 
follow  from  7-9  p.m.  in  the  Senate 
Room  of  The  (Capital  Hilton  Hotel. 

On  Tuesdav,  October  29,  2002,  the 
Advisory  Board  will  hold  a  Focus 
Session  called  "Workforce  Development 
for  the  Food,  Agriculture,  and  Natural 
Resources  System.  "  The  Secretary  of 
Agriculture  as  well  as  other  officials 
within  and  outside  of  USDA  have  been 
invited  to  speak  on  issues  related  to 
workforce  development  throughout  the 
pipeline  (/  e  ,  youth,  RH,  FFA. 
baccalaureate/undergraduate,  graduate, 
and  post-doctoral),  with  the  goal  of 
fostering  a  broad,  strong  and  vital 
agricultural  workforce  for  the  future.  By 
the  end  of  the  day.  the  Advisory-  Board 
will  have  voted  nine  members  info  the 
Board's  Executive  Committee,  including 
the  Chair  and  Vice  Chair. 

On  Wednesday.  October  30.  2002.  the 
.\dvisory  Board  meeting  will  be  held  at 
USDA's  Ec:onomic  Research  Service 
(ERS)  facilitv,  which  is  located  at  1800 
M  Street  NW.,  Washington,  DC  20036 
(Waugh  Auditorium  on  the  3rd  floor). 
ERS  will  conduct  the  program  and 
highlight  their  key  activities.  At  the  end 
of  the  morning,  the  Advisory  Board  will 
discuss  and  wrap  up  any  issues  related 
to  the  2'  .'-day  Board  Meeting.  The 
Board  will  also  identify  the  main  topic 
and  date  for  the  next  Advisory  Board 
Meeting  (to  he  held  in  late  winter  or 
early  spring  of  2003). 

The  Advisory  Board  Meeting  will 
adjourn  by  Wednesdav,  October  30, 
2002.  at  12  noon.  At  the  end  of  each  dav 


there  will  be  time  available  for  public 
comments.  Also,  written  comments  for 
the  public  record  will  be  welcomed 
before  and  up  to  two  weeks  following 
the  Board  meeting  (by  close  of  business 
November  14.  2002).  All  statements  will 
become  a  part  of  the  official  records  of 
the  National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board  and  will  be  kept  on  file 
for  public  review  in  the  Research. 
Extension.  Education,  and  Economics 
Advisory  Board  Office. 

The  findings  of  this  Advisory  Board 
Meeting  and  Focus  Session  will  be 
based  on  input  from  speakers,  other 
stakeholders,  the  general  public,  and 
Board  discussions.  They  will  be 
consolidated  into  recommendations  to 
the  Secretary  of  Agriculture,  and 
disseminated  to  the  land-grant  colleges 
and  universities  as  well  as  House  and 
Senate  agriculture-related  committees/ 
subcommittees  of  the  U.S.  Congress. 

The  consolidated  meeting  agenda  is  as 
follows: 

October  28—9  a.m.  to  11  a.m.— 
Orientation  for  New  Board  Members 
(Location:  The  Capital  Hilton  Hotel, 
South  American  Room  A&B.) 
October  28 — 1  p.m.  to  5  p.m. — General 
Meeting,  Reports  &  Updates  (Location: 
The  Capital  Hilton  Hotel.  South 
American  Room  A&B.) 
October  28 — 7  p.m.  to  9  p.m. — Working 
Reception  w/Guest  Speaker  (Location: 
The  Capital  Hilton  Hotel,  Senate 
Room.) 
October  29 — 8  a.m.  to  5  p.m. — Focus 
Session  on  Workforce  Development; 
Election  of  Executive  Committee 
Members  (Location:  The  Capital 
Hilton  Hotel,  South  American  Room 
A&B.) 
October  29 — 12  noon  to  1  p.m. — 

Working  Lunch  w/Speaker  (Location: 
The  Capital  Hilton  Hotel.  Foyer  2  and 
South  American  Room  A&B,)  1  p.m. 
to  5  p.m. — Resume  Focus  Session 
October  30 — 8  a.m.  to  12  noon — 
Economic  Research  Service  Program; 
Board  Meeting  Wrap  Up  and  Plans  for 
Next  Meeting 
(Location:  Economic  Research  Service, 
Waugh  Auditorium,  3rd  Floor) 

Done  at  Washington.  DC  this  16  day  of 
October  2002. 
loseph  |.  |en. 

I  'niier  Sfcivtary.  Resforch.  Education,  and 
Economics. 

|FR  Doc.  02-26810  Filed  10-18-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

National  Forests  and  Bureau  of  Land 
Management  Districts  Within  the 
Range  of  the  Northern  Spotted  Owl; 
Western  Oregon  and  Washington,  and 
Northwestern  California;  Removal  of 
Survey  and  Manage  Mitigation 
Measure  Standards  and  Guidelines 

AGENCIES:  Forest  Service.  USDA;  Bureau 
of  Land  Management,  USDI.  OR935 
6334  PG  NWFP  GP3-0002. 
ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  a  final  enviroimiental 
impact  statement. 

SUMMARY:  The  Forest  Service  and  the 
Bureau  of  Land  Management  (ELM) 
(Collectively  the  Agencies)  will  prepare 
a  supplemental  environmental  impact 
statement  (SEIS)  to  meet  the 
requirements  of  a  Settlement  Agreement 
pursuant  to  a  lawsuit  by  Douglas  Timber 
Operators  against  Forest  Service  and 
BLM.  The  proposed  action,  generally,  is 
to  change  the  Standards  and  Guidelines 
for  Management  of  Habitat  for  Late- 
Successional  and  Old-Growth  Forest 
Related  Species  Within  the  Range  of  the 
Northern  Spotted  Owl  (Northwest 
Forest  Plan),  currently  included  in 
planning  documents  of  the  Forest 
Service  and  BLM.  Specifically,  the 
Agencies  propose  to  remove  the  Survey 
and  Manage  mitigation  measure 
standards  and  guidelines.  Habitat  needs 
of  the  affected  rare  or  little-known 
species  would  rely  on  other  elements  of 
the  Northwest  Forest  Plan  and  the 
existing  Forest  Service  Sensitive  Species 
and  the  BLM  Special  Status  Species 
programs,  as  needed  and  appropriate. 
The  proposed  action  would  amend  land 
and  resource  management  plans  for 
National  Forests  and  BLM  Districts 
within  the  range  of  the  northern  spotted 
owl  (generally  western  Oregon  and 
Washington,  and  northwestern 
California).  This  action  will  be 
addressed  in  a  supplement  to  a  final 
environmental  impact  statement 
because  the  affected  species  and  their 
management  were  specifically 
addressed  in  the  Agency's  SEIS  for 
Amendments  to  the  Survey  and  Manage, 
Protection  Buffer  and  other  Mitigation 
Measures  Standards  and  Guidelines, 
issued  in  November,  2000.  and  because 
the  species  and  their  habitat  were  also 
addressed  in  the  SEIS  for  the  Northwest 
Forest  Plan,  issued  in  February,  1994. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 


writing  by  November  20,  2002.  No 
public  scoping  meetings  are  planned. 
ADDRESSES:  Send  written  comments 
concerning  this  proposal  to:  Comments, 
SEIS  for  Survey  and  Manage,  PO  Box 
2965.  Portland.  Oregon  97203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Prather.  SEIS  Team  Leader, 
PO  Box  2965.  Portland.  Oregon  97203. 
SUPPLEMENTARY  INFORMATION:  This  SEIS 
will  evaluate  removing  the  Survey  and 
Manage  mitigation  measure  standards 
and  guidelines.  The  SEIS  may  also 
consider  the  affected  species  for 
inclusion  in  the  existing  Forest  Service 
Sensitive  Species  program  and  the  BLM 
Special  Status  Species  program  as 
appropriate.  This  action  would 
eliminate  an  overlapping  program, 
increase  efficiency  and  reduce  costs. 

Adoption  of  the  proposed  action 
would  affect  National  Forest  System 
(NFS)  lands  and  public  lands 
administered  by  the  BLM  within  the 
range  fo  the  northern  spotted  owl, 
generally  in  western  Oregon  and 
Washington,  and  in  northwestern 
California.  The  Record  of  Decision  for 
this  SEIS  will  amend: 

For  the  Forest  Ser\'ice,  the  National 
Forest  Land  and  Resource  Management 
Plans  for  Gifford  Pinchot,  Mt.  Baker- 
Snoqualmie.  Olympic.  Wenatchee.  and 
Okanogan  National  Forests  in 
Washington;  Deschutes.  Mt.  Hood. 
Rogue  River,  Siuslaw.  Siskiyou. 
Umpqua.  Willamette,  and  Winema 
National  Forests  in  Oregon;  and  Six 
Rivers.  Klamath,  Lassen,  Mendocino, 
Modoc,  and  Shasta-Trinity  National 
Forests  in  California. 

For  the  Bureau  of  Land  Management. 
Resource  Management  Plans  for  Salem, 
Eugene,  Roseburg,  Medford,  and  Coos 
Bay  Districts  in  Oregon;  the  Klamath 
Fails  Resource  Area  of  the  Lakeview 
District,  also  in  Oregon;  and  the  Areata. 
Redding,  and  Ukiah  field  offices  in 
California.  Also  the  King  Range  National 
Conservation  Area  Management  Plan  in 
the  Areata  Resource  Area  in  California. 
This  decision  would  not  apply  to  the 
Headwaters  area  also  in  California  for 
which  a  separate  management  plan  is 
being  written. 

Preliminary  issues  expected  to  be 
addressed  in  the  SEIS  include:  the  cost 
of  implementing  the  Survey  and  Manage 
program,  its  effect  on  other  Agency 
programs  and  priorities,  and  whether 
the  proposed  action  meets  all  applicable 
laws  and  regulations  including  the 
Oregon  and  California  Lands  Act.  the 
Federal  Land  Policy  and  Management 
Act,  the  National  Forest  Management 
Act,  and  the  Endangered  Species  Act, 
and  those  statute's  implementing 
regulations. 


Although  scoping  is  not  required  for 
supplements  to  environmental  impact 
statements  (40  CFR  1502.9(c)(4)),  the 
Agencies  are  inviting  scoping  comments 
at  this  time.  Comments  are  sought  that 
will  help  the  Agencies  identify  issues  to 
be  addressed  in  the  SEIS.  identify 
significant  issues  rr'ated  to  the 
proposed  action,  n   .ne  the  proposed 
action,  identify  ah  rnatives  to  the 
proposed  action,  aad  identify  interested 
and  affected  persons.  For  comments  to 
be  most  useful  in  this  analysis,  they 
should  be  submitted  in  writing  by  the 
date  identified  above.  The  Agencies 
have  no  plans  to  conduct  public  scoping 
meetings. 

A  scoping  notice  will  be  prepared  and 
circulated  to  affected  Federal.  State,  and 
local  agencies,  affected  tribes,  and 
individuals  and  organizations 
previously  expressing  an  interest  in  the 
Survey  and  Manage  standards  and 
guidelines.  The  scoping  notice,  along 
with  background  information,  will  also 
be  posted  on  the  Internet:  http:// 
or.bIm.gov/surveyandmanagee. 

The  Forest  Service  and  BLM  will  be 
joint  lead  agencies  for  this  analysis. 
Because  of  potential  indirect  effects  to 
threatened  or  endangered  species,  the 
two  agencies  will  consult  with  the  U'.S. 
Fish  and  Wildlife  Service  and  National 
Marine  Fisheries  Service  pursuant  to  the 
Endangered  Species  Act  (ESA). 
However,  none  of  the  species  covered 
by  the  Survey  and  Manage  standards 
and  guidelines  is  listed  under  ESA  as 
threatened  or  endangered.  Other  Federal 
agencies  including  the  Forest  Service's 
Pacific  Southwest  Research  Stations, 
Bureau  of  Indian  Affairs.  National  Park 
Service.  Environmental  Protection 
Agency  (EPA),  U.S.  Army  Corps  of 
Engineers,  Natural  Resources 
Conservation  Service,  the  U.S. 
Geological  Survey  Biological  Resources 
Division.  EPA  Research  Laboratory,  and 
Tribal,  local,  and  state  governments  will 
also  be  involved. 

The  responsible  officials  for  National 
Forest  System  lands  will  be  the  Regional 
Forester  Pacific  Northwest  Region.  PO 
Box  3623,  Portland.  OR  97208  and  the 
Regional  Forester.  Pacific:  Southwest 
Region,  1323  Club  Drive.  Vallejo.  CA 
94592.  The  responsible  official  for 
public  lands  administered  by  the  BLM 
will  be  the  State  Director  for  Oregon  and 
Washington.  PO  Box  2965.  Portland.  OR 
97208  and  the  State  Director  for 
California.  2800  Cottage  Way.  Room  W- 
1834.  Sacramento.  CA  95825. 

The  draft  SEIS  is  expected  to  be  filed 
with  the  EPA  in  January  2003  and  will 
be  available  for  public  review.  The 
comment  period  on  the  draft  SEIS  will 
be  90  days  from  the  date  the  EPA 
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publishes  the  notice  of  availability  in 
the  Federal  Register 

The  Forest  Service  and  BLM  believe, 
at  this  early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  S'uciear  Power  Corp.  v 
NRDC.  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS.  may  be  waived  or  dismissed 
bv  the  courts.  Cit\'  of  Angoon  v.  Model. 
803  F.2d  1016,  1022  {9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc  v.  Harris.  490 
F.  Supp.  1334,  1338  {E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  clo.se 
of  the  90-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
and  BLM  at  a  time  when  the  agencies 
can  meaningfully  consider  them  and 
respond  to  them  in  the  final  Ei,S 

To  assist  the  Forest  Service  and  BLM 
in  identifying  and  considering  issues 
and  concerns  on  the  proposed  action, 
comments  on  the  draft  SEIS  should  be 
as  specific  as  possible.  It  is  also  helpful 
if  comments  refer  to  specific  pages  or 
chapters  of  the  draft  document. 
Comments  may  also  address  the 
adequacv  of  the  draft  SEIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  thy  statement   Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points 

It  is  expected  that  the  final  SEIS  will 
be  filed  with  the  EPA  approximafelv 
lune  2003  The  Agencies  anticipate 
there  will  be  a  Record  of  Decisidii 
signed  in  |uly  2003  by  the  four 
responsible  officials  listed  above. 

Richard  Sowa. 

Acting  flegional  Forester.  USFS  Rd. 
Elaine  Vfarquis-Brong, 

Stalt'  Diri-i  tor.  ULM  Ort:gon  &■  VVus/iin^/o/i 

Dated:  October  4.  2002. 
Mike  Pool, 

Statr  Ihrfctor.  California.  I'SDI  Bureau  of 
Land  Miinngement. 

Kent  P.  ConnauKhton, 

Dvputy  Rtgiunol  FurfSler.  l!SFS  Region  .5 
IFR  Do*    02-26779  Filed  10-17-02;  11  07anii 
BILLING  CODE  4310-33-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

White  Pass  Ski  Area  Expansion, 
Oluinogan-Wenatchee  and  Gifford 
Pinchot  National  Forests,  Yakima  and 
Lewis  Counties 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  On  February  14,  2002.  the 
Forest  Service.  USDA,  published  a 
Notice  of  Intent  (NOI)  in  the  Federal 
Register  (67  FR  6906).  The  notice  stated 
that  the  proposed  action  was  to  modifv' 
the  present  special  use  permit  of  the 
White  Pass  Company  to  authorize 
expansion  into  approximately  300  acres 
in  Pigtail  Basin  for  the  purpose  of 
providing  additional  ski  opportunities. 
This  revised  NOI  changes  the  size  of  the 
proposed  expansion  to  approximately 
770  acres  and  includes  the  larger 
Hogback.  Basin  area.  The  revised  date  of 
filing  the  draft  EIS  is  [une  2003  and  the 
revised  filing  of  the  final  EIS  is  planned 
in  December  2003. 

DATES:  Comments  concerning  the  scope 
of  the  revised  analysis  should  be 
received  in  writing  bv  November  25, 
2002. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  project 
to  Randall  Shepard,  District  Ranger. 
Naches  Ranger  District.  10061  Highway 
12.  Naches.  WA  98937;  phone  509-653- 
2205.  Attn:  While  Pass  Ski  Area 
Expansion 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  and  comments  about  this  EIS 
should  be  directed  to  Susan  Ranger. 
Project  Planner,  at  Naches  Ranger 
District.  10061  Highway  12.  Naches. 
WA  9893  7;  Phone  509-653-2205. 

Dated'  Ck:tober  8.  2002. 
.Man  Quan, 

.■\i  ting  bmfst  Super\'isor. 

IFR  Doc  (l2-2f>Hfi:i  Filed  10-18-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Faulkes  Telescope  Corporation;  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
S(  ientific.  and  (Cultural  Materials 
Importation  .\ct  of  1966  (Pub,  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 


Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Street.  NW.. 
Washington.  DC 

Docket  Number:  02-030.  Applicant: 
Faulkes  Telescope  Corporation. 
Honolulu,  HI  96813.  Instrument: 
Robotically  Controlled  2  meter 
Astronomical  Telescope.  Manufacturer: 
Telescope  Technologies  Limited.  United 
Kingdom.  Intended  Use:  See  notice  at  67 
FR  58354.  September  16.  2002. 

Comments:  Comments  dated 
September  26.  2002.  were  received  from 
the  University  of  Hawaii  at  Manoa  in 
support  of  granting  duty-free  entry  of 
the  instrument.  Decision:  Approved.  No 
instrument  of  equivalent  scientific  value 
to  the  foreign  instrument,  for  such 
purposes  as  it  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States.  Reasons:  The  foreign  instrument 
provides  a  research  quality  (2-meter 
primary  mirror  with  better  than 
arcsecond  imaging  performance) 
telescope  that  is  robotically  controlled 
and  accessible  via  the  Internet  for 
observation  and  research  use  by 
students  from  the  secondary  school  to 
university  level  having  commonality 
with  two  identical  telescopes  for 
exchanged  observations.  The  National 
Aeronautics  and  Space  Administration 
advised  October  10.  2002.  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutorx'  Import  Programs 

Staff 

IFR  Doc.  02-26715  Filed  10-18-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[C-427-815] 

Notice  of  Correction  to  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  France: 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  correction  to  final 
results  of  countervailing  duty 
administrative  review. 
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summary:  The  Department  is  correcting 
Usinor's  subsidy  rate  as  listed  in  the 
notice  of  final  results  for  the  first 
administrative  review  of  stainless  steel 
sheet  and  strip  in  coils  from  France. 
EFFECTIVE  DATE:  October  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suresh  Maniam  at  (202)  482-0176; 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  ara  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the 
"Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
o^erwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
"Department")  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (April  2001). 

Correction 

On  October  3,  2002,  the  Department 
published  in  the  Federal  Register  a 

notice  of  final  results  for  the  first 
administrative  review  of  stainless  steel 
sheet  and  strip  in  coils  from  France  (see 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  France:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  67  FR  62098  (October  3,  2002)). 
In  the  published  version  of  that  notice, 
the  subsidy  rate  for  Usinor  was 
inadvertently  listed  as  1.90  percent  ad 
valorem.  Id.  The  correct  subsidy  rate  for 
Usinor  is  1.27  percent  ad  valorem. 
Therefore,  we  are  correcting  Usinor's 
subsidy  rate  to  be  1.27  percent  ad 
valorem. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)(l)  of  the  Act. 

Dated:  October  10,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-26716  Filed  10-18-02;  8:45  am] 
BILUNG  CODE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 

[I.D.  101602B] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Revisions  to  the  American 
Lobster  Requirements  for  Historical 
Participation  in  Areas  3,4,  and  5. 

Form  Numberfsj:  None. 

OMB  Approval  Number.  None. 

Type  of  Request:  Emergency. 

Burden  Hours:  308. 

Number  of  Respondents:  934. 

Average  Hours  Per  Response:  15 
minutes  for  a  cover  letter;  60  minutes 
per  affidavit;  and  15  minutes  to  provide 
corroborating  documentation  in  support 
of  the  loss  of  eligibility  documentation. 

Needs  and  Uses:  NOAA  is  seeking 
approval  for  revisions  to  requirements 
that  have  been  approved  under  OMB 
Control  No.  0648-0450.  The  revisions 
would  be  for  a  cover  letter,  for 
documentation  purposes,  showing  proof 
of  meeting  eligibility  criteria  for  this 
limited  entry  program,  and  for  an 
appeals  process  for  documentary 
hardship  (where  eligibility 
documentation  is  unavailable  due  to 
fire,  flood,  or  other  factors  beyond  the 
applicant's  control).  This  information  is 
needed  to  more  effectively  manage  the 
program  and  to  provide  fairness. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266.  Department  of 
Commerce.  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
November  1,  2002.  to  David  Rostker, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Dated:  October  11.  2002. 
Gwellnar  Banlcs, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  02-26696  Filed  10-18-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  100802C] 

Endangered  Species;  File  No.  1346 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Receipt  of  application  for 

modification. 

SUMMARY:  Notice  is  hereby  given  that 
Thomas  B.  McCormick.  Channel  Islands 
Marine  Resource  Institute  (CIMRI).  P.O. 
Box  1627,  Port  Hueneme.  California 
93044,  has  requested  a  modification  to 
scientific  research  and  enhancement 
Permit  No.  1346. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  November 
20,  2002. 

ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)71.3-2289:  fax  (301)713-0376;  and 

Southwest  Region,  NMFS.  501  West 
Ocean  Blvd.,  Suite  4200.  Long  Beach. 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980^018. 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits, 
Conservation  and  Education  Division. 
F/PRl.  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring.  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  amendment 
request  would  be  appropriate. 

Comments  mav  also  be  submitted  by 
facsimile  at  (301)713-0376.  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Skidmore  or  Trevor  Spradlin, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  Permit  No.  1346, 
issued  on  May  17.  2002  (67  FR  36158). 
is  requested  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  ef  seq.)  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
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and  threatened  species  (50  CFR  222- 
226) 

Permit  No.  1346  authorizes  the  permit 
holder  to  captivelv  maintain  bred  white 
abalone  for  scientific,  research  and 
enhancement  at  the  CIMRl  hatcherv' 
Research  activities  include  feeding 
studies,  propagation  studies  and  studies 
identified  as  goals  for  the  long-term 
recovery  of  the  white  abalone.  The 
permit  holder  requests  authorization  to 
collect  20  white  abalone  per  year  off  of 
the  southern  California  coast.  These 
animals  will  then  be  propagated,  treated 
for  wounds,  tagged  and  inoculated 
against  withering  syndrome.  The 
progeny  of  these  animals  will  have  the 
same  treatments  and  be  subjects  of  the 
studies  mentioned  above  as  well  as 
behavioral  studies  In  accordance  with 
recommendations  from  the  recovery 
team,  the  permit  holder  wiW  also  place 
these  animals  back  into  their  natural 
habitat.  The  permit  holder  is  e.xpecting 
mortalities  of  9.3  million  per  year  for 
early  juveniles,  15.000  per  year  for 
juveniles  and  adults  and  134,000  in 
2002  to  reduce  stock  due  to  space 
limitations. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
L'.S.C.  4321  etseq.].  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  October  15,  2002. 
Eugene  T.  N'itta, 

Acting  Chief.  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service 
|FR  Doc.  02-26695  Filed  10-18-O2;  845  ami 
BILUNG  COOe  1510-23-S 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title 
VI  Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons 

AGENCY:  Corporation  for  National  and 

(Community  Service 

ACTION:  Policy  guidance  document. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  adopts  final  Guidance  to 
Federal  Financial  Assistance  Recipients 
Regarding  Title  V'i  Prohibition  Against 
National  Origin  Discrimination 
Affecting  Limited  English  Proficient 
Persons  (the  Corporations  Recipient 
LEP  Guidance)  The  Corporation's 
Recipient  LEP  Guidance  is  issued 


pursuant  to  E.xecutive  Order  13166.  and 
supplants  existing  guidance  on  the  same 
subject  originally  published  at  66  FR 
3548  (January  16.  2001). 
DATES:  This  "Guidance"  is  effective 
October  21.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Corporation  for  National  and 
Community  Service.  Nancy  B.  Voss, 
Director.  Equal  Opportunity  Office, 
1201  New  York  Avenue,  NW., 
Washington.  DC  20525.  Telephone  202- 
606-5000,  extension  309;  TDD:  202- 
565-2799. 

SUPPLEMENTARY  INFORMATION:  Under 
Department  of  Justice  regulations 
implementing  Title  V'I  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d,  et 
sf^q  (Title  VI).  recipients  of  federal 
financial  assistance  have  a 
responsibility  to  ensure  meaningful 
access  to  their  programs  and  activities 
bv  persons  with  limited  English 
proficiency  (LEP).  See  28  CFR 
42  104(b)(2).  Executive  Order  13166. 
reprinted  at  65  FR  50121  (August  16. 
2000).  directs  each  federal  agency  that 
extends  assistance  subject  to  the 
requirements  of  Title  VI  to  publish 
guidance  for  its  respective  recipients 
clarifying  that  obligation.  Executive 
Order  13166  further  directs  that  all  such 
guidance  documents  be  consistent  with 
the  compliance  standards  and 
framework  detailed  in  Department  of 
justice  Policy  Guidance  entitled 
"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964— National  Origin 
Di.scrimination  Against  Persons  with 
Limited  English  Proficiency."  See  65  FR 
50123  (August  16,  2000). 

Initial  guidance  on  obligations  of 
recipients  of  the  Corporation  to  take 
reasonable  steps  to  ensure  access  by  LEP 
persons  was  published  on  lanuary  16, 

2001  Sf«e  66  FR  3548  That  guidance 
document  was  republished  for 
additional  public  comment  on  Februarv 
5.  2002.  See  67  FR  5258. 

The  Corporation  received  two 
comments  in  response  to  its  February'  5. 

2002  publication  of  revised  draft 
guidance  on  obligations  of  the 
Corporations  recipients  to  take 
reasonable  steps  to  ensure  access  to 
programs  and  activities  by  LEP  persons 
The  comments  reflected  the  views  of 
organizations  serving  LEP  populations. 
While  the  comments  identified  areas  for 
improvement  and/ or  revision,  the 
overall  response  to  the  draft  of  the 
C^orporation's  Recipient  LEP  Guidance 
was  favorable. 

Specific  comments  suggested 
strengthening  the  guidance  to  ensure 
that  "grantee"  includes  everv'  entity 
receiving  direct  or  indirect  federal 
financial  assistance  from  the 


Corporation  and  that  all  of  the 
recipient's  activities  are  covered,  as  well 
as  providing  more  guidance  to 
recipients  in  promoting  sub-recipients' 
compliance  and  recipients'  liability  for 
failure  to  do  so.  Additional  comments 
requested  that  grantees  be  required  to 
document  language  assistance  efforts: 
that  the  balancing  test  not  be  used  to 
deny  LEP  individuals  access  to 
important  services;  that  recipients  be 
provided  assistance  in  determining  the 
population  within  which  to  assess  the 
number  of  LEP  persons  without  relying 
on  census  data  alone;  that  staff  be 
required  to  receive  periodic  refresher 
training;  that  maintaining  a  written 
policy  for  language  access  be  mandatory 
rather  than  advisory  and  that  greater 
detail  be  included  regarding  policies, 
such  as  directing  recipients  to  post 
notices  and  provide  a  telephone 
voicemail  menu  and  addressing  goals 
and  accountability;  that  a  "safe  harbor" 
for  translation  of  documents  be 
included;  and  that  translators  in 
addition  to  community  organizations 
check  translated  documents. 

Subsequent  to  the  Corporation's 
publication  and  republication  of  its 
Guidance,  the  Corporation  received 
notification  from  the  Department  of 
lustice  that  the  Corporation  should 
conform  its  Guidance  to  guidance 
issued  by  the  Department  of  Justice.  By 
memorandum  to  federal  agencies 
received  July  8,  2002,  Ralph  F.  Boyd.  Jr.. 
Assistant  Attorney  General,  Civil  Rights 
Division,  Department  of  Justice,  stated 
that  it  is  critical  that  agency  LEP 
recipient  guidance  documents  be 
consistent  with  one  another.  He  noted 
that  in  its  March  14,  2002  Report  to 
Congress  on  the  Assessment  of  the  Total 
Benefits  and  Costs  of  Implementing 
Executive  Order  Number  13166  [bttp:// 
i\T\-w. lep.gov),  the  Office  of  Management 
and  Budget  has  made  it  clear  that  the 
benefits  of  Executive  Order  13166  can 
be  substantial,  both  to  the  recipients  and 
to  the  ultimate  beneficiaries.  However, 
OMB  also  stressed  that  in  order  to 
reduce  costs  of  compliance,  consistency 
in  agency  guidance  documents  is 
critical,  particularly  since  many 
recipients  receive  assistance  fi-om  more 
than  one  federal  agency.  Therefore, 
Assistant  Attorney  General  Boyd 
directed  federal  agencies  to  use  the 
Department  of  Justice's  final  guidance  to 
Department  of  Justice  recipients 
published  at  67  FR  41455  on  June  18, 
2002  as  their  model  for  publication  or 
republication  of  recipient  LEP  guidance, 
modifying  examples  to  make  them 
relevant  to  the  particular  agency's 
recipients. 

Accordingly,  the  Corporation  adopted 
the  Department  of  Justice's  model  in 
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issuing  this  final  version  of  the 
Corporation's  Guidance.  Therefore,  we 
are  not  responding  directly  to  the 
comments  received  by  the  Corporation. 
We  believe  that  the  Department  of 
Justice  fully  considered  the  issues 
identified  by  those  commenting  on  the 
Corporation's  Guidance  when  the 
Department  of  Justice  issued  its  final 
guidance. 

The  text  of  the  Corporation's  final 
guidance  document  appears  below. 

It  has  been  determined  that  this 
Guidance,  which  supplants  existing 
Guidance  on  the  same  subject 
previously  published  at  66  FR  3548 
(January  16,  2001).  does  not  constitute 
a  regulation  subject  to  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553. 

Dated:  October  15.  2002. 
Wendy  Zenker, 

Chief  Operating  Officer. 

I.  Introduction 

Most  individuals  living  in  the  United 
States  read,  wrrite.  speak  and  understand 
English.  There  are  many  individuals, 
however,  for  whom  English  is  not  their 
primary  language.  For  instance,  based 
on  the  2000  census,  over  26  million 
individuals  speak  Spanish  and  almost  7 
million  individuals  speak  an  Asian  or 
Pacific  Island  language  at  home.  If  these 
individuals  have  a  limited  ability  to 
read,  write,  speak,  or  understand 
English,  they  are  limited  English 
proficient,  or  "LEP."  While  detailed 
data  from  the  2000  census  has  not  yet 
been  released.  26%  of  all  Spanish- 
speakers.  29.9%  of  all  Chinese-speakers, 
and  28.2%  of  all  Vietnamese-speakers 
reported  that  they  spoke  English  "not 
well"  or  "not  at  all"  in  response  to  the 
1990  census. 

Language  for  LEP  individuals  can  be 
a  barrier  to  accessing  important  benefits 
or  services,  understanding  and 
exercising  important  rights,  complying 
with  applicable  responsibilities,  or 
understanding  other  information 
provided  by  federally  funded  programs 
and  activities.  The  Federal  Government 
funds  an  array  of  services  that  can  be 
made  accessible  to  otherwise  eligible 
LEP  persons.  The  Federal  Government 
is  committed  to  improving  the 
accessibility  of  these  programs  and 
activities  to  eligible  LEP  persons,  a  goal 
that  reinforces  its  equally  important 
commitment  to  promoting  programs  and 
activities  designed  to  help  individuals 
learn  English.  Recipients  should  not 
overlook  the  long-term  positive  impacts 
of  incorporating  or  offering  English  as  a 
Second  Language  (ESL)  programs  in 
parallel  with  language  assistance 
services.  ESL  courses  can  serve  as  an 


important  adjunct  to  a  proper  LEP  plan. 
However,  the  fact  that  ESL  classes  are 
made  available  does  not  obviate  the 
statutory  and  regulatory  requirement  to 
provide  meaningful  access  for  those 
who  are  not  yet  English  proficient. 
Recipients  of  federal  financial  assistance 
have  an  obligation  to  reduce  language 
barriers  that  can  preclude  meaningful 
access  by  LEP  persons  to  important 
government  services.' 

In  certain  circumstances,  failure  to 
ensure  that  LEP  persons  can  effectively 
participate  in  or  benefit  from  federally 
assisted  programs  and  activities  may 
violate  the  prohibition  under  Title  VI  of 
the  Civil  Rights  Act  of  1964.  42  U.S.C. 
2000d  and  Title  VI  regulations  against 
national  origin  discrimination.  The 
purpose  of  this  policy  guidance  is  to 
assist  recipients  in  fulfilling  their 
responsibilities  to  provide  meaningful 
access  to  LEP  persons  under  existing 
law.  This  policy  guidance  clarifies 
existing  legal  requirements  for  LEP 
persons  by  providing  a  description  of 
the  factors  recipients  should  consider  in 
fulfilling  their  responsibilities  to  LEP 
persons. 2  These  are  the  same  criteria  the 
Corporation  will  use  in  evaluating 
whether  recipients  are  in  compliance 
with  Title  VI  and  Title  VI  regulations. 

Many  commentators  have  noted  that 
some  have  interpreted  the  case  of 
Alexander  V.  Sandoval.  532  U.S.  275 
(2001).  as  impliedly  striking  down  the 
regulations  promulgated  under  Title  VI 
that  form  the  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
federally  assisted  programs  and 
activities.  The  Department  of  Justice  has 
taken  the  position  that  this  is  not  the 
case,  and  has  reaffirmed  its  LEP 
Guidance  to  federal  grant-making 
agencies.  Accordingly,  we  will  strive  to 
ensure  that  federally  assisted  programs 
and  activities  work  in  a  way  that  is 
effective  for  all  eligible  beneficiaries, 
including  those  with  limited  English 
proficiency. 


'  The  C;orp(iration  recognizes  that  many  recipients 
had  language  assistance  programs  in  place  prior  to 
the  issuance  of  Executive  Order  13166.  This  policy 
guidance  provides  a  uniform  framework  for  a 
recipient  to  integrate,  formalize,  and  assess  the 
continued  vitality  of  these  existing  and  possibly 
additional  reasonable  efforts  based  on  the  nature  of 
its  program  or  activity,  the  current  needs  of  the  LEH 
populations  it  encounters,  and  its  prior  experience 
in  providing  language  services  in  the  community  it 
serves. 

-The  policy  guidance  is  not  a  regulation  but 
rather  a  guide.  Title  VI  and  its  implementing 
regulations  require  that  recipients  take  responsible 
steps  to  ensure  meaningful  access  by  LEP  persons. 
This  guidance  provides  an  analytical  framework 
that  recipients  mav  use  to  determine  how  best  to 
comply  with  statutory  and  regulatory  obligations  to 
provide  meaningful  access  to  the  benefits,  services, 
information,  and  other  important  portions  of  their 
programs  and  activities  for  individuals  who  are 
limited  Englisih  proficient. 


n.  Legal  Authority 

Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964.  42  U.S.C.  2000d. 
provides  that  no  person  shall  "on  the 
ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in.  be 
denied  the  benefits  o''   n  be  subjected 
to  discrimination  un^    r  any  program  or 
activity  receiving  Federal  financial 
assistance."  Section  602  authorizes  and 
directs  federal  agencies  that  are 
empowered  to  extend  federal  financial 
assistance  to  any  program  or  activity  "to 
effectuate  the  provisions  of  [section  601] 
*   *   *  bv  issuing  rules,  regulations,  or 
orders  of  general  applicability."  42 
U.S.C.  2000d-l. 

Department  of  Justice  regulations 
promulgated  pursuant  to  section  602 
forbid  recipients  from  "utiliz[ingl 
criteria  or  methods  of  administration 
which  have  the  effect  of  subjecting 
individuals  to  discrimination  because  of 
their  race,  color,  or  national  origin,  or 
have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  as 
respects  individuals  of  a  particular  race, 
color,  or  national  origin."  28  CFR 
42.104(b)(2).  The  Corporation's 
regulations  impose  the  same 
prohibitions  on  recipients.  45  CFR 
1203.4. 

The  Supreme  Court,  in  Lau  v.  Nichols, 
414  U.S.  563  (1974).  interpreted 
regulations  promulgated  by  the  former 
Department  of  Health.  Education,  and 
Welfare,  including  a  regulation  similar 
to  that  of  Department  of  Justice.  45  CFR 
80.3(b)(2).  to  hold  that  Title  VI  prohibits 
conduct  that  has  a  disproportionate 
effect  on  LEP  persons  because  such 
conduct  constitutes  national  origin 
discrimination.  In  Lau.  a  San  Francisco 
school  district  that  had  a  significant 
number  of  non-English  speaking 
students  of  Chinese  origin  was  required 
to  take  reasonable  steps  to  provide  them 
with  a  meaningful  opportunity  to 
participate  in  federally  funded 
educational  programs. 

On  August  11.  2000.  Executive  Order 
13166  was  issued.  "Improving  Access  to 
Services  for  Persons  with  Limited 
English  Proficiency."  65  FR  50121 
(August  16.  2000).  Under  that  order, 
every  federal  agency  that  provides 
financial  assistance  to  non-federal 
entities  must  publish  guidance  on  how 
their  recipients  can  provide  meaningfiil 
access  to  LEP  persons  and  thus  comply 
with  Title  VI  regulations  forbidding 
funding  recipients  from  "restrict|ing)  an 
individual  in  any  way  in  the  enjoyment 
of  any  advantage  or  privilege  enjoyed  by 
others  receiving  any  ser\'ice.  financial 
aid.  or  other  benefit  under  the  program" 
or  ft-om  "utilizlingl  criteria  or  methods 
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of  administration  which  have  the  effect 
of  subjecting  individuals  to 
discrimination  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  as  respects 
individuals  of  a  particular  race,  color,  or 
national  origin  " 

On  that  same  day.  Department  of 
Justice  issued  a  general  guidance 
document  addressed  to  "Executive 
.\gencv  Civil  Rights  Officers"  setting 
forth  general  principles  for  agencies  to 
apply  in  developing  guidance 
documents  for  recipients  pursuant  tn 
the  Executive  Order     Enforcement 
Title  VI  of  the  Civil  Rights  .\ct  of  19b-; 
National  Origin  Discrimination  Against 
Persons  With  Limited  English 
Proficiency."  65  FR  50123  (August  lb. 
20001  (Department  of  Justice  "LEP 
Guidance"). 

Pursuant  to  Executive  Order  1J166. 
the  Corporation  developed  its  own 
guidance  document  for  recipients  and 
initially  issued  it  on  lanuary  16.  2001. 
"Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title  \'l 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons."  66  FR  3548 
(lanuarv  16.  2001).  Subsequent  tn  the 
Corporation's  publication  and 
republication  of  its  Guidance  for  further 
comment  on  February  5.  2002.  the 
(Corporation  received  notification  from 
the  Department  of  Justice  that  the 
(Corporation  should  conform  its 
Guidance  to  guidance  issued  by  the 
Department  of  Justice.  By  memorandum 
to  federal  agencies  received  July  8.  2002. 
Ralph  F  Boyd,  Jr..  Assistant  Attorney 
General.  Civil  Rights  Divisicm. 
Department  of  Justice,  stated  that  it  is 
critical  that  agency  LEP  recipient 
guidance  documents  be  consistent  with 
one  another.  Assistant  Attorney  General 
Boyd  directed  federal  agencies  to  use 
the  Department  of  Justices  final 
guidance  to  Department  of  Justice 
recipients  published  at  67  FR  41455  on 
June  18,  2002  as  their  model  for 
publication  or  republication  of  recipient 
LEP  guidance,  modifying  examples  to 
make  them  relevant  to  the  particular 
agencvs  recipients. 

This  guidance  document  is  thus 
published  pursuant  to  Executive  Order 
13166  and  supplants  the  Januarv  16. 
2001  publication  in  light  of  Assistant 
Attornev  General  Bovds  Julv  8.  2002 
clarifying  memorandum. 

III.  Who  Is  Covered? 

All  recipients  of  federal  financial 
assistance  from  the  Corporation  are 
required  to  provide  meaningful  access 


to  LEP  persons  '  Federal  financial 
assistance  includes  grants,  cooperative 
agreements,  training,  technical 
assistance,  use  of  equipment,  donations 
of  surplus  property,  and  other 
assistance.  A  grantee  is  any  entity 
receiving  federal  financial  assistance 
from  the  Corporation  to  operate  a 
federally  assisted  program.  Recipients  of 
the  Corporations  assistance  include,  for 
example: 

•  -State  Commissions. 

•  .AmeriC.orps*  VIST  A  and  Senior 
Corps  sponsors. 

•  State  educational  agencies  and 
schools  from  elementary  through 
graduate  level 

•  AmeriCCorps'NCCC  projects. 

•  Communitv  ba.sed  organizations, 
both  secular  and  faith-based. 

•  Non-profits,  from  national 
organizations  such  as  Boys  and  Girls 
Clubs  of  .-Xmerica  to  neighborhood 
entities  such  as  senior  c;enters. 

Subrecipients  likewise  are  covered 
when  federal  funds  are  passed  through 
from  one  recipient  to  a  subrecipient. 

(Coverage  extends  to  a  recipient's 
entire  program  or  activity,  i.e..  to  all 
parts  of  a  recipients  operations.  This  is 
true  even  if  only  one  part  of  the 
recipient  receives  the  federal 
assistance.^ 

Example:  The  Corporation  provides 
assistance  to  a  school  to  facilitate  an 
after  s(  hool  program.  The  entire  school 
systemnot  just  the  particular  schoolis 
covered. 

Finallv.  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  federal  non- 
discrimination requirements,  including 
those  applii:able  to  the  provision  of 
federally  assisted  services  to  persons 
with  limited  English  proficiency. 

IV.  Who  Is  a  Limited  English  Proficient 
Individual? 

Individuals  who  do  not  speak  English 
as  their  primary  language  and  who  have 
a  limited  ability  to  read,  write,  speak,  or 
understand  Flnglish  can  be  limited 
English  proficient,  or  "LEP,  "  entitled  to 
language  assistance  with  respect  to  a 
particular  type  of  service,  benefit,  or 
encounter. 


'PurMidnl  to  F.xw.utive  Order  13166.  tfie 
inKynin^tiil  act  i^ss  requiremeni  of  iHh  Tilln  VI 
rt>miU(iim.s  <in(i  the  four-f«ttnr  anrilvsis  set  forth  in 
the  [XJI  l.hP  (.uiiidnce  are  to  addilionally  applv  to 
the  programs  and  activities  of  federal  agencies, 
including  the  Oirporation. 

*  However,  it  a  federal  agency  were  to  decide  to 
tprmiiiale  federal  funds  based  on  noncompliance 
with  Titlf  \  1  or  Its  regulations,  onlv  funds  directed 
lu  the  particular  program  or  activilv  that  is  out  of 
compliance  would  l>e  teriiiiii,ited  42  I'  S.(;.  2000d- 
l. 


Examples  of  populations  likely  to 
include  LEP  persons  who  are 
encountered  and/or  served  by  the 
Corporation's  recipients  and  should  be 
considered  when  planning  language 
services  include,  bu.t  are  not  limited  to: 

•  Applicants  for  or  participants 
enrolled  in  national  service  programs 
(AmeriCorps,  National  Senior  Service 
(Corps  or  Learn  and  Serve  America), 

•  Persons  receiving  services,  or 
eligible  to  receive,  services  performed 
by  participants  in  national  service 
programs  or  by  other  portions  of  the 
recipient's  program  or  activity. 

V.  How  Does  a  Recipient  Determine  the 
Extent  of  Its  Obligation  To  Provide  LEP 
Services? 

Recipients  are  required  to  take 
reasonable  steps  to  ensure  meaningful 
access  to  their  programs  and  activities 
by  LEP  persons.  While  designed  to  be  a 
flexible  and  fact-dependent  standard, 
the  starting  point  is  an  individualized 
assessment  that  balances  the  following 
four  factors:  (1)  The  number  or 
proportion  of  LEP  persons  eligible  to  be 
served  or  likely  to  be  encountered  by 
the  program  or  grantee;  (2)  the 
frequency  with  which  LEP  individuals 
come  in  contact  with  the  program;  (3) 
the  nature  and  importance  of  the 
program,  activity,  or  service  provided  by 
the  program  to  people's  lives:  and  (4) 
the  resources  available  to  the  grantee/ 
recipient  and  costs.  As  indicated  above, 
the  intent  of  this  guidance  is  to  suggest 
a  halance  that  ensures  meaningful 
access  by  LEP  persons  to  critical 
services  while  not  imposing  undue 
burdens  on  small  business,  small  local 
governments,  or  small  nonprofits. 

After  applying  the  above  four-factor 
analysis,  a  recipient  may  conclude  that 
different  language  assistance  measures 
are  sufficient  for  the  different  types  of 
programs  or  activities  in  which  it 
engages.  For  instance,  some  of  a 
recipient's  activities  will  be  more 
important  than  others  and/or  have 
greater  impact  on  or  contact  with  LEP 
persons,  and  thus  may  require  more  in 
the  way  of  language  assistance.  The 
flexibility  that  recipients  have  in 
addressing  the  needs  of  the  LEP 
populations  they  serve  does  not 
diminish,  and  should  not  be  used  to 
minimize,  the  obligation  that  those 
needs  be  addressed.  Recipients  of  the 
Corporation  should  apply  the  following 
four  factors  to  the  various  kinds  of 
contacts  that  they  have  with  the  public 
to  assess  language  needs  and  decide 
what  reasonable  steps  they  should  take 
to  ensure  meaningful  access  for  LEP 
persons. 
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(1)  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encountered  in  the 
Eligible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  should 
provide  is  the  number  or  proportion  of 
LEP  persons  from  a  particular  language 
group  served  or  encountered  in  the 
eligible  service  population.  The  greater 
the  number  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
"eligible  to  be  served,  or  likely  to  be 
directly  affected,  by"  a  recipient's 
program  or  activity  are  those  who  are 
served  or  encountered  in  the  eligible 
service  population.  This  population  will 
be  program-specific,  and  includes 
persons  who  are  in  the  geographic  area 
that  has  been  approved  by  a  federal 
grant  agency  as  the  recipient's  service 
area.  However,  where,  for  instance,  a 
State  Commission  serves  a  large  LEP 
population,  the  appropriate  service  area 
is  most  likely  the  geographic  service 
areas  or  operating  sites  defined  in  the 
Corporation's  grant  applications,  and 
not  the  entire  state.  Where  no  service 
area  has  previously  been  approved,  the 
relevant  service  area  may  be  that  which 
is  approved  by  state  or  local  authorities 
or  designated  by  the  recipient  itself, 
provided  that  these  designations  do  not 
themselves  discriminatorily  exclude 
certain  populations. 

Recipients  should  first  examine  their 
prior  experiences  with  LEP  encounters 
and  determine  the  breadth  and  scope  of 
language  services  that  were  needed.  In 
conducting  this  analysis,  it  is  important 
to  include  language  minority 
populations  that  are  eligible  for  their 
programs  or  activities  but  may  be 
underserved  because  of  existing 
language  barriers.  Other  data  should  be 
consulted  to  refine  or  validate  a 
recipient's  prior  experience,  including 
the  latest  census  data  for  the  area 
served,  data  from  school  systems  and 
from  community  organizations,  and  data 
from  state  and  local  governments."^ 
Community  agencies,  school  systems, 
religious  organizations,  legal  aid 
entities,  and  others  can  often  assist  in 
identifying  populations  for  whom 
outreach  is  needed  and  who  would 


''  The  focus  of  the  analysis  is  on  lack  of  English 
proficiency,  not  the  ability  to  speak  more  than  one 
language.  Note  that  demographic  data  may  indicate 
the  most  frequently  spoken  languages  other  than 
English  and  the  percentage  of  people  who  speak 
that  language  who  speak  or  understand  English  less 
than  well.  Some  of  the  most  commonly  spoken 
languages  other  than  English  may  be  spoken  by 
people  who  are  also  overwhelmingly  proficient  in 
English.  Thus,  they  may  not  be  the  languages 
spoken  most  frequently  by  limited  English 
proficient  individuals.  When  using  demographic 
data,  it  is  important  to  focus  in  on  the  languages 
spoken  by  those  who  are  not  proficient  in  English. 


benefit  from  the  recipients'  programs 
and  activities  were  language  services 
provided. 

(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program 

Recipients  should  assess,  as 
accurately  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  with  an  LEP  individual  from 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more  likely  that  enhanced 
language  services  in  that  language  are 
needed.  The  steps  that  are  reasonable 
for  a  recipient  that  serves  an  LEP  person 
on  a  one-time  basis  will  be  very 
different  than  those  expected  from  a 
recipient  that  serves  LEP  persons  daily. 
It  is  also  advisable  to  consider  the 
frequency  of  different  types  of  language 
contacts.  For  example,  frequent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 
Spanish,  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intensified  solution.  If 
an  LEP  individual  accesses  a  program  or 
service  on  a  daily  basis,  a  recipient  has 
greater  duties  than  if  the  same 
individual's  program  or  activity  contact 
is  impredictable  or  infrequent.  But  even 
recipients  that  serve  LEP  persons  on  an 
unpredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  under  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as  simple  as  being  prepared  to  use 
one  of  the  conunercially-available 
telephonic  interpretation  services  to 
obtain  immediate  interpreter  services.  In 
applying  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 

(3)  The  Nature  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
by  the  Program 

The  more  important  the  activity, 
information,  service,  or  program,  or  the 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likely  language  services  are  needed.  The 
obligations  to  communicate  information 
in  situations  involving  health  and  safety 
(such  as  home  visits  to  the  frail  elderly, 
vaccinations  and  immunizations, 
maternal  health  screening):  disaster 
response;  homeland  security;  legal 
rights  (such  as  assisting  persons 
preparing  to  apply  for  citizenship  or 
enrolling  for  government  or  social 
services)  differ,  for  example,  from  those 
to  provide  recreational  programming.  A 


recipient  needs  to  determine  whether 
denial  or  delay  of  access  to  services  or 
information  could  have  serious  or  even 
life-threatening  implications  for  the  LEP 
individual. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

A  recipient's  level  of  resources  and 
the  costs  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
with  more  limitec^    jdgets  are  not 
expected  to  prov       the  same  level  of 
language  ser\'icf    as  larger  recipients 
with  larger  budgets.  In  addition, 
"reasonable  steps"  may  cease  to  be 
reasonable  where  the  costs  imposed 
substantially  exceed  the  benefits. 

Resource  and  cost  issues,  however, 
can  often  be  reduced  by  technological 
advances;  the  sharing  of  language 
assistance  materials  and  services  among 
and  between  recipients,  advocacy 
groups,  and  Federal  grant  agencies;  and 
reasonable  business  practices.  Where 
appropriate,  training  bilingual  staff  to 
act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and  video 
conferencing  interpretation  services, 
pooling  resources  and  standardizing 
documents  to  reduce  translation  needs, 
using  qualified  translators  and 
interpreters  to  ensure  that  documents 
need  not  be  "fixed"  later  and  that 
inaccurate  interpretations  do  not  cause 
delay  or  other  costs,  centralizing 
interpreter  and  translator  ser\'ices  to 
achieve  economies  of  scale,  or  the 
formalized  use  of  qualified  community 
volunteers,  for  example,  may  help 
reduce  costs. ^  Recipients  should 
carefully  explore  the  most  cost-effective 
means  of  delivering  competent  and 
accurate  language  services  before 
limiting  services  due  to  resource 
concerns.  Large  entities  and  those 
entities  serving  a  significant  number  or 
proportion  of  LEP  persons  should 
ensure  that  their  resource  limitations  are 
well-substantiated  before  using  this 
factor  as  a  reason  to  limit  language 
assistance.  Such  recipients  may  find  it 
useful  to  be  able  to  articulate,  through 
documentation  or  in  some  other 
reasonable  manner,  their  process  for 
determining  that  language  services 
would  be  limited  based  on  resources  or 
costs. 

This  four-factor  analysis  necessarily 
implicates  the  "mix"  of  LEP  services 
required.  Recipients  have  two  main 
ways  to  provide  language  services:  Oral 


*> Small  recipients  with  limiled  resources  may 
find  thai  entering  into  a  bulk  telephonic 
interpretation  ser\ice  contract  will  prove  cost 
effective. 
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interpretation  either  in  person  or  via 
tplephone  interpretation  service 
ihereinafter    interpretation")  and 
written  translation  (hereinafter 
•'translation')  Oral  interpretation  can 
range  from  on-site  interpreters  for 
critical  services  provided  to  a  high 
volume  of  LEP  persons  to  access 
through  commercially-available 
telephonic  interpretation  services 
Written  translation,  likewise,  can  range 
from  translation  of  an  entire  document 
to  translation  of  a  short  description  of 
the  document.  In  some  cases,  language 
services  should  be  made  available  on  an 
expedited  basis  while  in  others  the  LEP 
individual  may  be  referred  to  another 
office  of  the  recipient  for  language 
assistance 

The  correct  mix  should  be  based  on 
what  is  both  necessarv  and  reasonable 
in  light  of  the  four-factor  analysis.  For 
instance,  programs  focusing  on 
providing  critical  services  to  immigrants 
and  refugees,  such  as  providing 
assistance  with  enrollment  in  publii 
services  or  access  to  emergency  or 
medical  care,  may  need  immediate  oral 
interpreters  available  and  should  give 
serious  consideration  to  hiring  some 
bilingual  staff  (Of  course,  many 
recipients  focusing  on  serving  LEP 
populations  have  already  made  such 
arrangements.)  In  contrast,  there  may  be 
circumstances  where  the  importance 
and  nature  of  the  activity  and  number 
or  proportion  and  frequency  of  contact 
with  LEP  persons  may  be  low  and  the 
costs  and  resources  needed  to  provide 
language  services  may  be  high — such  as 
in  the  case  of  a  voluntary-  general  public 
tour  of  a  public  facility — in  which  pre 
arranged  language  services  for  the 
particular  service  may  not  be  necessary. 
Regardless  of  the  type  of  language 
service  provided,  quality  and  accuracy 
of  those  services  can  be  critical  in  order 
to  avoid  serious  consequences  to  the 
LEP  person  and  to  the  recipient. 
Recipients  have  substantial  flexibility  in 
determining  the  appropriate  mix. 

M.  Selecting  Language  Assistance 
Services 

Recipients  have  two  main  ways  to 
provide  language  services:  oral  and 
written  language  services.  Quality  and 
accuracy  of  the  language  service  is 
critical  in  order  to  avoid  serious 
consequences  to  the  LEP  person  and  to 
the  recipient. 

A  Oral  Language  Services 
(Interpretation! 

Interpretation  is  the  act  of  listening  to 
something  in  one  language  (source 
language)  and  orally  translating  it  into 
another  language  (target  language). 
Where  interpretation  is  needed  and  is 


reasonable,  recipients  should  consider 
some  or  all  of  the  following  options  for 
providing  competent  interpreters  in  a 
timely  manner: 

( Aimpetence  of  Interpreters.  When 
providing  oral  assistance,  recipients 
should  ensure  competency  of  the 
language  service  provider,  no  matter 
which  of  the  strategies  outlined  below 
are  u,sed.  Competency  requires  more 
than  self-identification  as  bilingual. 
•Some  bilingual  staff  and  community 
volunteers,  for  instance,  may  be  able  to 
communicate  effectively  in  a  different 
language  when  communicating 
information  directly  in  that  language, 
but  not  be  competent  to  interpret  in  and 
out  of  English  Likewise,  they  may  not 
be  able  to  do  written  translations. 

Competency  to  interpret,  however, 
does  not  necessarily  mean  formal 
certification  as  an  interpreter,  although 
certification  is  helpful.  When  using 
interpreters,  recipients  should  ensure 
that  they: 

Demonstrate  proficiency  in  and 
ability  to  communicate  information 
accuratelv  in  both  English  and  in  the 
other  language  and  identify  and  employ 
the  appropriate  mode  of  interpreting 
(eg  .  consecutive,  simultaneous, 
summarization,  or  sight  translation): 
Have  knowledge  in  both  languages  of 
any  specialized  terms  or  concepts 
peculiar  to  the  entity's  program  or 
activitv  and  of  any  particularized 
vocabulary  and  phraseology  used  by  the 
LEP  pt^rson; '  and  understand  and 
follow  confidentiality  and  impartiality 
rules  to  the  same  extent  the  recipient 
employee  for  whom  they  are 
interpreting  and/or  to  the  extent  their 
position  requires. 

Understand  and  adhere  to  their  role  as 
interpreters  without  deviating  into  a 
role  as  counselor,  legal  advisor,  or  other 
roles  (particularly  in  contacts  with 
health  care  providers,  social  services, 
schools,  and  public  services). 

Some  recipients,  such  as  those 
dealing  with  assisting  indigents 
dependent  on  the  recipient  for 
interpretation  with  health  care 
providers,  law  enforcement  or 
administrative  boards,  may  have 
additional  self-imposed  requirements 


M.inv  laiiguaRHs  have    regionaiisms.  "  or 
liifferi-ni  es  m  ii.sage  For  instance,  a  word  that  mav 
bf  unilerslcMiii  to  mean  something  in  Spanish  for 
someone  from  i.uba  may  not  be  so  understood  b\ 
someone  from  .MexK  o  In  addition,  fjecause  there 
mav  be  languages  whu  h  do  not  have  an  appropriate 
direrl  interpretation  of  some  legal  terms  and  the 
interpreter  should  \>f  so  aware  and  be  able  to 
provide  the  most  appropriate  interpretation.  The 
interpreter  should  likelv  make  the  recipient  aware 
ot  the  issue  and  the  interpreter  and  rei  ipient  tan 
then  work,  to  develop  a  consistent  and  appropriate 
set  ut  descriptions  of  these  terms  in  that  language 
that  can  b«  us<Hi  again,  when  appropriate. 


for  interpreters.  Where  such 
proceedings  are  lengthy,  the  interpreter 
will  likely  need  breaks  and  team 
interpreting  may  be  appropriate  to 
ensure  accuracy  and  to  prevent  errors 
caused  by  mental  fatigue  of  interpreters. 

While  quality  and  accuracy  of 
language  services  is  critical,  the  quality 
and  accuracy  of  language  services  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  The  quality 
and  accuracy  of  language  services  in  a 
hospital  emergency  room,  for  example, 
must  be  extraordinarily  high,  while  the 
quality  and  accuracy  of  language 
services  in  a  bicycle  safety  class  need 
not  meet  the  same  exacting  standards. 

Finally,  when  interpretation  is  needed 
and  is  reasonable,  it  should  be  provided 
in  a  timely  manner.  To  be  meaningfully 
effective,  language  assistance  should  be 
timely.  While  there  is  no  single 
definition  for  "timely  "  applicable  to  all 
types  of  interactions  at  all  times  by  all 
types  of  recipients,  one  clear  guide  is 
that  the  language  assistance  should  be 
provided  at  a  time  and  place  that  avoids 
the  effective  denial  of  the  service, 
benefit,  or  right  at  issue  or  the 
imposition  of  an  undue  burden  on  or 
delav  in  important  rights,  benefits,  or 
services  to  the  LEP  person.  For  example, 
when  the  timeliness  of  services  is 
important,  such  as  with  certain 
activities  of  recipients  providing  health 
and  safety  services  or  disaster  response, 
and  when  important  rights  are  at  issue, 
a  recipient  would  likely  not  be 
providing  meaningful  access  if  it  had 
one  bilingual  staffer  available  one  day  a 
week  to  provide  the  service.  Such 
conduct  would  likely  result  in  delays 
for  LEP  persons  that  would  be 
significantly  greater  than  those  for 
English  proficient  persons.  Conversely, 
where  access  to  or  exercise  of  a  service, 
benefit,  or  right  is  not  effectively 
precluded  by  a  reasonable  delay, 
language  assistance  can  likely  be 
delayed  for  a  reasonable  period. 

Hiring  Bilingual  Staff.  When 
particular  languages  are  encountered 
often,  hiring  bilingual  staff  offers  one  of 
the  best,  and  often  most  economical, 
options.  Recipients  can.  for  example,  fill 
public  contact  positions,  such  teachers, 
service  providers,  or  program  directors, 
with  staff  who  are  bilingual  and 
competent  to  communicate  directly 
with  LEP  persons  in  their  language.  If 
bilingual  staff  are  also  used  to  interpret 
between  English  speakers  and  LEP 
persons,  or  to  orally  interpret  written 
documents  from  English  into  another 
language,  they  should  be  competent  in 
the  skill  of  interpreting.  Being  bilingual 
does  not  necessarily  mean  that  a  person 
has  the  ability  to  interpret.  In  addition, 
there  may  be  times  when  the  role  of  the 
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bilingual  employee  may  conflict  with 
the  role  of  an  interpreter.  Effective 
management  strategies,  including  any 
appropriate  adjustments  in  assignments 
and  protocols  for  using  bilingual  staff, 
can  ensure  that  bilingual  staff  are  fully 
and  appropriately  utilized.  When 
bilingual  staff  cannot  meet  all  of  the 
language  service  obligations  of  the 
recipient,  the  recipient  should  turn  to 
other  options. 

Hiring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 
Depending  on  the  facts,  sometimes  it 
may  be  necessary  and  reasonable  to 
provide  on-site  interpreters  to  provide 
accurate  and  meaningful 
communication  with  an  LEP  person. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  no  regular  need  for 
a  particular  language  skill.  In  addition 
to  commercial  and  other  private 
providers,  many  community-based 
organizations  and  mutual  assistance 
associations  provide  interpretation 
services  for  particular  languages. 
Contracting  with  and  providing  training 
regarding  the  recipient's  programs  and 
processes  to  these  organizations  can  be 
a  cost-effective  option  for  providing 
language  services  to  LEP  persons  from 
those  language  groups. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedy  interpreting  assistance  in 
many  different  languages.  They  may  be 
particularly  appropriate  where  the  mode 
of  commimicating  with  an  English 
proficient  person  would  also  be  over  the 
phone. 

Although  telephonic  interpretation 
services  are  useful  in  many  situations,  it 
is  important  to  ensure  that,  when  using 
such  services,  the  interpreters  used  are 
competent  to  interpret  any  technical  or 
legal  terms  specific  to  a  particular 
program  that  may  be  important  parts  of 
the  conversation.  Nuances  in  language 
and  non-verbal  communication  can 
often  assist  an  interpreter  and  cannot  be 
recognized  over  the  phone.  Video 
teleconferencing  may  sometimes  help  to 
resolve  this  issue  where  necessary.  In 
addition,  where  documents  are  being 
discussed,  it  is  important  to  give 
telephonic  interpreters  adequate 
opportunity  to  review  the  document 
prior  to  the  discussion  and  any 
logistical  problems  should  be  addressed. 

Using  Community  Volimteers.  In 
addition  to  consideration  of  bilingual 
staff,  staff  interpreters,  or  contract 
interpreters  {either  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  by  LEP  persons,  use 
of  recipient-coordinated  community 


volunteers,  working  with,  for  instance, 
community-based  organizations  may 
provide  a  cost-effective  supplemental 
language  assistance  strategy  under 
appropriate  circumstances.  They  may  be 
particularly  useful  in  providing 
language  access  for  a  recipient's  less 
critical  programs  and  activities.  To  the 
extent  the  recipient  relies  on 
community  volunteers,  it  is  often  best  to 
use  volunteers  who  are  trained  in  the 
information  or  services  of  the  program 
and  can  communicate  directly  with  LEP 
persons  in  their  language.  Just  as  with 
all  interpreters,  community  volunteers 
used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
translate  documents,  should  be 
competent  in  the  skill  of  interpreting 
and  knowledgeable  about  applicable 
confidentiality  and  impartiality  rules. 
Recipients  should  consider  formal 
arrangements  with  ccmmunity-based 
organizations  that  provide  volimteers  to 
address  these  concerns  and  to  help 
ensure  that  services  are  available  more 
regularly. 

Use  of  Family  Members  or  Friends  as 
Interpreters.  Although  recipients  should 
not  plan  to  rely  on  an  LEP  person's 
family  members,  friends,  or  other 
informal  interpreters  to  provide 
meaningful  access  to  important 
programs  and  activities,  where  LEP 
persons  so  desire,  they  should  be 
permitted  to  use,  at  their  own  expense, 
an  interpreter  of  their  ovim  choosing 
(whether  a  professional  interpreter, 
family  member  or  friend)  in  place  of  or 
as  a  supplement  to  the  free  language 
services  expressly  offered  by  the 
recipient.  LEP  persons  may  feel  more 
cornfortable  when  a  trusted  family 
member  or  friend  acts  as  an  interpreter. 
In  addition,  in  exigent  circumstances 
that  are  not  reasonably  foreseeable, 
temporary  use  of  interpreters  not 
provided  by  the  recipient  may  be 
necessary.  However,  with  proper 
planning  and  implementation, 
recipients  should  be  able  to  avoid  most 
such  situations. 

Recipients,  however,  should  take 
special  care  to  ensiu-e  that  family,  legal 
guardians,  caretakers,  and  other 
informal  interpreters  are  appropriate  in 
light  of  the  circumstances  and  subject 
matter  of  the  program,  service  or 
activity,  including  protection  of  the 
recipient's  own  interest  in  accurate 
interpretation.  In  many  circimistances, 
family  members  (especially  children)  or 
friends  are  not  competent  to  provide 
quality  and  accurate  interpretations. 
Issues  of  confidentiality,  privacy,  or 
conflict  of  interest  may  also  arise.  LEP 
individuals  may  feel  uncomfortable 
revealing  or  describing  sensitive, 
confidential,  or  potentially  embarrassing 


medical,  law  enforcement  {e.g..  sexual 
or  violent  assaults),  family,  or  financial 
information  to  a  family  member,  friend, 
or  member  of  the  local  community.  In 
addition,  such  informal  interpreters  may 
have  a  personal  connection  to  the  LEP 
person  or  an  undisclosed  conflict  of 
interest,  such  as  the  desire  to  protect 
themselves  or  another  perpetrator  in  a 
domestic  violence  or  other  criminal 
matter.  For  these  reasons,  when  oral 
language  services  are  necessary, 
recipients  should  generally  offer 
competent  interpreter  services  free  of 
cost  to  the  LEP  person.  For  the 
Corporation's  recipient  programs  and 
activities,  this  is  particularly  true  in 
situations  in  which  health,  safety,  or 
access  to  important  benefits  and 
services  are  at  stake,  or  when  credibility 
and  accuracy  are  important  to  protect  an 
individual's  rights  and  access  to 
important  services. 

While  issues  of  competency, 
confidentiality,  and  conflict  of  interest 
in  the  use  of  family  members  (especially 
children)  or  friends  often  make  their  use 
inappropriate,  the  use  of  these 
individuals  as  interpreters  may  be  an 
appropriate  option  where  proper 
application  of  the  four  factors  would 
lead  to  a  conclusion  that  recipient- 
provided  services  are  not  necessary.  An 
example  of  this  is  a  voluntary 
educational  tour  of  a  public  facility* 
offered  to  the  public.  There,  the 
importjmce  and  nature  of  the  activity 
may  be  relatively  low  and  unlikely  to 
implicate  issues  of  confidentiality, 
conflict  of  interest,  or  the  need  for 
accuracy.  In  addition,  the  resources 
needed  and  costs  of  providing  language 
services  may  be  high.  In  such  a  setting, 
an  LEP  person's  use  of  family,  friends, 
or  others  may  be  appropriate. 

If  the  LEP  person  voluntarily  chooses 
to  provide  his  or  her  own  interpreter,  a 
recipient  should  consider  whether  a 
record  of  that  choice  and  of  the 
recipient's  offer  of  assistance  is 
appropriate.  Where  precise,  complete, 
and  accurate  interpretations  or 
translations  of  information  and/or 
testimony  are  critical  for  medical  or 
legal  reasons,  or  where  the  competency 
of  the  LEP  person's  interpreter  is  not 
established,  a  recipient  might  decide  to 
provide  its  own.  independent 
interpreter,  even  if  an  LEP  person  wants 
to  use  his  or  her  own  interpreter  as  well. 
Extra  caution  should  be  exercised  when 
the  LEP  person  chooses  to  use  a  minor 
as  the  interpreter.  While  the  LEP 
person's  decision  should  be  respected, 
there  may  be  additional  issues  of 
competency,  confidentiality,  or  conflict 
of  interest  when  the  choice  involves 
using  children  as  interpreters.  The 
recipient  should  take  care  to  ensure  that 
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the  LEP  person's  choice  is  voluntary, 
that  the  LEP  person  is  aware  of  the 
possible  problems  if  the  preferred 
interpreter  is  a  minor  child,  and  that  the 
LEP  person  knows  that  a  competent 
interpreter  could  be  provided  by  the 
recipient  at  no  cost. 

B  Written  fuinguage  Senices 
(Translation  I 

Translation  is  the  replacement  of  a 
written  te.xt  from  one  language  (source 
language)  into  an  equivalent  written  text 
in  another  language  (target  language). 

What  Documents  Should  be 
Translated'  After  applying  the  four- 
factor  analysis,  a  recipient  may 
determine  that  an  effective  LEP  plan  for 
its  particular  program  or  activity 
includes  the  translation  of  vital  written 
materials  into  the  language  of  each 
frequently-encountered  LEP  group 
eligible  to  be  served  and/or  likely  to  be 
affected  by  the  recipient's  program. 

Such  written  materials  could  include, 
for  example: 

•  Applications  for  benefits  or 
services: 

•  Consent  forms; 

•  Documents  containing  important 
information  regarding  participation  in  a 
progreim  (such  as  descriptions  of 
eligibility  for  tutoring,  assignment  of  a 
Senior  Companion,  instructions  for 
filing  for  reimbursement  of  expenses, 
application  for  health  care  or  child  care 
benefits); 

•  Notices  pertaining  to  the  reduction, 
denial  or  termination  of  services  or 
benefits,  or  to  the  right  to  appeal  such 
actions  or  that  require  a  response  from 
beneficiaries; 

•  The  member  contract,  job 
description,  and  an  explanation  of  the 
Grievance  Procedure; 

•  Notices  advising  LEP  persons  of  the 
availability  of  free  language  assistance; 
and 

•  Other  outreach  materials 
Whether  or  not  a  document  (or  the 

information  it  solicits)  is  "vital"  may 
depend  upon  the  importance  of  the 
program,  information,  encounter,  or 
service  involved,  and  the  consequence 
to  the  LEP  person  if  the  information  in 
question  is  not  provided  accurately  or  in 
a  timely  manner  For  instance, 
applications  for  bicycle  safety  courses 
should  not  generally  be  considered 
vital,  whereas  applications  for  benefits 
regarding  disaster  relief,  medical 
services  or  housing  could  be  considered 
vital.  Where  appropriate,  recipients  are 
encouraged  to  create  a  plan  for 
consistently  determining,  over  time  and 
across  its  various  activities,  what 
documents  are    vital  "  to  the  meaningful 
access  of  the  LEP  populations  they 
serve. 


Classifv'ing  a  document  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
information  on  rights  and  services. 
Awareness  of  rights  or  services  is  an 
important  part  of  "meaningful  access. '■ 
Lack  of  awareness  that  a  particular 
program,  right,  or  service  exists  may 
effectively  deny  LEP  individuals 
meaningful  access.  Thus,  where  a 
recipient  is  engaged  in  community 
outreach  activities  in  furtherance  of  its 
activities,  it  should  regularly  assess  the 
needs  of  the  populations  frequently 
ent  ountered  or  affected  by  the  program 
or  activity  to  determine  whether  certain 
critical  outreach  materials  should  be 
translated.  Community  organizations 
may  be  helpful  in  determining  what 
outreach  materials  mav  be  most  helpful 
to  translate.  In  addition,  the  recipient 
should  consider  whether  translations  of 
outreach  material  may  be  made  more 
effective  when  done  in  tandem  with 
other  outreach  methods,  including 
utilizing  the  ethnic  media,  schools, 
religious,  and  community  organizations 
to  spread  a  message. 

Sometimes  a  document  includes  both 
vital  and  non-vital  information.  This 
may  be  the  case  when  the  document  is 
very  large.  It  may  also  be  the  case  when 
the  title  and  a  phone  number  for 
obtaining  more  information  on  the 
I ontents  of  the  document  in  frequently- 
encountered  languages  other  than 
English  is  critical,  but  the  document  is 
sent  out  to  the  general  public  and 
cannot  reasonably  be  translated  into 
many  languages.  Thus,  vital  information 
mav  include,  for  instance,  the  provision 
of  information  in  appropriate  languages 
other  than  English  regarding  where  a 
LEP  person  might  obtain  an 
interpretation  or  translation  of  the 
document 

Into  What  Languages  Should 
Documents  be  Translated?  The 
languages  spoken  by  the  LEP 
individuals  with  whom  the  recipient 
has  contact  determine  the  languages 
into  which  vital  documents  should  be 
translated.  A  distinction  should  be 
made,  however,  between  languages  that 
are  frequently  encountered  by  a 
recipient  and  less  commonly- 
encountered  languages.  Many  recipients 
serve  communities  in  large  cities  or 
across  the  country.  They  regularly  serve 
LEP  persons  who  speak  dozens  and 
sometimes  over  100  different  languages. 
To  translate  all  written  materials  into  all 
of  those  languages  is  unrealistic. 
Although  recent  technological  advances 
have  made  it  easier  for  recipients  to 
store  and  share  translated  documents, 
such  an  undertaking  would  incur 


substantial  costs  and  require  substantial 
resources. 

Nevertheless,  well-substantiated 
claims  of  lack  of  resources  to  translate 
all  vital  documents  into  dozens  of 
languages  do  not  necessarily  relieve  the 
recipient  of  the  obligation  to  translate 
those  documents  into  at  least  several  of 
the  more  frequently-encountered 
languages  and  to  set  benchmarks  for 
continued  translations  into  the 
remaining  languages  over  time.  As  a 
result,  the  extent  of  the  recipient's 
obligation  to  provide  written 
translations  of  documents  should  be 
determined  by  the  recipient  on  a  case- 
by-case  basis,  looking  at  the  totality  of 
the  circumstances  in  light  of  the  four- 
factor  analysis.  Because  translation  is  a 
one-time  expense,  consideration  should 
be  given  to  whether  the  upfront  cost  of 
translating  a  document  (as  opposed  to 
oral  interpretation)  should  be  amortized 
over  the  likely  lifespan  of  the  document 
when  applying  this  four-factor  analysis. 

Safe  Harbor.  Many  recipients  would 
like  to  ensure  with  greater  certainty  that 
they  comply  with  their  obligations  to 
provide  written  translations  in 
languages  other  than  English. 
Paragraphs  (a)  and  (b)  outline  the 
circumstances  that  can  provide  a  "safe 
harbor"  for  recipients  regarding  the 
requirements  for  translation  of  written 
materials.  A  "safe  harbor"  means  that  if 
a  recipient  provides  written  translations 
under  these  circumstances,  such  action 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations. 

The  failure  to  provide  written 
translations  under  the  circumstances 
outlined  in  paragraphs  (a)  and  (b)  does 
not  mean  there  is  non-compliance. 
Rather,  they  provide  a  common  starting 
point  for  recipients  to  consider  whether 
and  at  what  point  the  importance  of  the 
service,  benefit,  or  activity  involved;  the 
nature  of  the  information  sought;  and 
the  number  or  proportion  of  LEP 
persons  served  call  for  written 
translations  of  commonly-used  forms 
into  frequently-encountered  languages 
other  than  English.  Thus,  these 
paragraphs  merely  provide  a  guide  for 
recipients  that  would  like  greater 
certainty  of  compliance  than  can  be 
provided  by  a  fact-intensive,  four-factor 
analysis. 

Example:  Even  if  the  safe  harbors  are 
not  used,  if  written  translation  of  a 
certain  document(s)  would  be  so 
burdensome  as  to  defeat  the  legitimate 
objectives  of  its  program,  the  translation 
of  the  written  materials  is  not  necessary. 
Other  ways  of  providing  meaningful 
access,  such  as  effective  oral 
interpretation  of  certain  vital 
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documents,  might  be  acceptable  under 
such  circumstances. 

Safe  Harbor.  The  following  actions 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations: 

(a)  The  Corporation  recipient  provides 
written  translations  of  vitsJ  documents 
for  each  eligible  LEP  language  group 
that  constitutes  five  percent  or  1,000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  dociiments,  if  needed,  can  be 
provided  orally;  or 

Cb)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  safe  harbor  provisions  apply  to 
the  translation  of  written  docmnents 
only.  They  do  not  affect  the  requirement 
to  provide  meaningful  access  to  LEP 
individuals  through  competent  oral 
interpreters  where  oral  language 
services  are  needed  and  are  reasonable. 
For  example,  programs  that  address  the 
needs  of  immigrants  and  refugees  who 
may  not  be  literate  should,  where 
appropriate,  ensure  that  crucial 
information  regarding  medical,  financial 
or  legal  rights  have  been  explained. 

Competence  of  Translators.  As  with 
oral  interpreters,  translators  of  vo-itten 
documents  should  be  competent.  Many 
of  the  same  considerations  apply. 
However,  the  skill  of  translating  is  very 
different  from  the  skill  of  interpreting,, 
and  a  person  who  is  a  competent 
interpreter  may  or  may  not  be 
competent  to  translate. 

Particularly  where  medical,  legal  or 
other  vital  documents  are  being 
translated,  competence  can  often  be 
achieved  by  use  of  certified  translators. 
Certification  or  accreditation  may  not 
always  be  possible  or  necessary.^ 
Competence  can  often  be  ensured  by 
having  a  second,  independent  translator 
"check"  the  work  of  the  primary 
translator.  Alternatively,  one  translator 
can  translate  the  docimient,  and  a 
second,  independent  translator  could 
translate  it  back  into  English  to  check 
that  the  appropriate  meaning  has  been 
conveyed.  This  is  called  "back 
translation." 

Translators  should  understand  the 
expected  reading  level  of  the  audience 


and,  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group's  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  in  a 
translation  that  is  written  at  a  much 
more  difficult  level  than  the  English 
language  version  or  has  no  relevant 
equivalent  meaning.^  Community 
organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  a  good  level  for  the  audience. 
Likewise,  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art, 
legal,  or  other  technical  concepts  helps 
avoid  confusion  by  LEP  individuals  and 
may  reduce  costs. 

While  quality  and  accuracy  of 
translation  services  is  critical,  the 
quality  and  accuracy  of  translation 
services  is  nonetheless  part  of  the 
appropriate  mix  of  LEP  services 
required.  For  instance,  documents  that 
are  simple  and  have  no  legal  or  other 
consequence  for  LEP  persons  who  rely 
on  them  may  use  translators  that  are  less 
skilled  than  important  documents  with 
legal  or  other  information  upon  which 
reliance  has  important  consequences 
(including,  e.g.,  information  or 
documents  of  recipients  regarding 
certain  health  and  safety  services  and 
certain  legal  rights).  The  permanent 
nature  of  written  translations,  however, 
imposes  additional  responsibility  on  the 
recipient  to  ensure  that  the  quality  and 
acciu-acy  permit  meaningful  access  by 
LEP  persons. 

Vn.  Elements  of  Effective  Plan  on 
Language  Assistance  for  LEP  Persons 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  appropriate,  a 
recipient  should  develop  an 
implementation  plan  to  address  the 
identified  needs  of  the  LEP  populations 
they  serve.  Recipients  have  considerable 
flexibility  in  developing  this  plan.  The 
development  and  maintenance  of  a 
periodically-updated  written  plan  on 
language  assistance  for  LEP  persons 


*  For  those  languages  in  which  no  formal 
accreditation  currently  exists,  a  particular  level  of 
membership  in  a  professional  translation 
association  can  provide  some  indicator  of 
professionalism. 


"  For  instance,  there  may  be  languages  which  do 
not  have  an  appropriate  direct  translation  of  some 
legal  terms  and  the  translator  should  be  able  to 
provide  an  appropriate  translation.  The  translator 
should  likely  also  make  the  recipient  aware  of  this. 
Recipients  can  then  work  with  translators  to 
develop  a  consistent  and  appropriate  set  of 
descriptions  of  these  terms  in  that  language  that  can 
be  used  again,  when  appropriate.  Recipients  will 
find  it  more  effective  and  less  costly  if  they  try  to 
maintain  consistency  in  the  words  and  phrases 
used  to  translate  terms  of  art  and  legal  or  other 
technical  concepts.  Creating  or  using  already- 
created  glossaries  of  commonly  used  terms  may  be 
useful  for  LEP  persons  and  translators  and  cost 
effective  for  the  recipient.  Providing  translators 
with  examples  of  previous  translations  of  similar 
material  by  the  recipient,  other  recipients,  or  federal 
agencies  may  be  helpful. 


("LEP  plan")  for  use  by  recipient 
employees  serving  the  public  will  likely 
be  the  most  appropriate  and  cost- 
effective  means  of  documenting 
compliance  and  providing  a  framework 
for  the  provision  of  timely  and 
reasonable  language  assistance. 

Moreover,  such  written  plans  would 
likely  provide  additional  benefits  to  a 
recipient's  managers  in  the  areas  of 
training,  administration,  planning,  and 
budgeting.  These  benefits  should  lead 
most  recipients  to  document  in  a 
written  LEP  plan  their  language 
assistance  services,  and  how  staff  and 
LEP  persons  can  access  those  services. 
Despite  these  benefits,  certain  recipients 
of  the  Corporation,  such  as  recipients 
serving  very  few  LEP  persons  and 
recipients  with  very  limited  resources, 
may  choose  not  to  develop  a  written 
LEP  plan.  However,  the  absence  of  a 
written  LEP  plan  does  not  obviate  the 
underlying  obligation  to  ensure 
meaningful  access  by  LEP  persons  to  a 
recipient's  program  or  activities. 
Accordingly,  in  the  event  that  a 
recipient  elects  not  to  develop  a  written 
plan,  it  should  consider  alternative 
ways  to  articulate  in  some  other 
reasonable  manner  a  plan  for  providing 
meaningful  access.  Entities  having 
significant  contact  with  LEP  persons, 
such  as  schools,  religious  organizations, 
community  groups,  and  groups  working 
with  new  immigrants  can  be  very 
helpful  in  providing  important  input 
into  this  planning  process  from  the 
beginning. 

The  following  five  steps  may  be 
helpful  in  designing  an  LEP  plan  and 
are  typically  part  of  effective 
implementation  plans. 

(1)  Identifying  LEP  Individuals  Who 
Need  Language  Assistance 

The  first  two  factors  in  the  four-factor 
analysis  require  an  assessment  of  the 
number  or  proportion  of  LEP 
individuals  eligible  to  be  served  or 
encountered  and  the  frequency  of 
encounters.  This  requires  recipients  to 
identify  LEP  persons  with  whom  it  has 
contact. 

One  way  to  determine  the  language  of 
communication  is  to  use  language 
identification  cards  (or  "1  speak  cards"), 
which  invite  LEP  persons  to  identify* 
their  language  needs  to  staff.  Such 
cards,  for  instance,  might  say  "1  speak 
Spanish"  in  both  Spanish  and  English, 
"1  speak  Vietnamese"  in  both  English 
and  Vietnamese,  etc.  To  reduce  costs  of 
compliance,  the  federal  government  has 
made  a  set  of  these  cards  available  on 
the  Internet.  The  Census  Bureau  "I 
speak  card"  can  be  found  and 
downloaded  at  http://ww'w. usdoj.gov/ 
crt/cor/13166.htm.  When  records  are 
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normallv  kept  of  past  interactions  with 
members  of  the  public,  the  language  of 
the  LEP  person  can  be  included  as  part 
of  the  record.  In  addition  to  helping 
employees  identif\'  the  language  of  LEP 
persons  thev  encounter,  this  process 
will  help  in  future  applications  of  the 
first  two  factors  of  the  four-factor 
analysis  In  addition,  posting  notices  in 
commonly  encountered  languages 
notifving  LEP  persons  of  language 
assistance  will  encourage  them  to  self- 
identify 

(2)  Language  Assistance  Measures 

An  effective  LEP  plan  would  likely 
include  information  about  the  ways  in 
which  language  assistance  will  be 
provided.  For  instance,  recipients  mav 
want  to  include  information  on  at  least 
the  following: 

•  Types  of  language  services 
available. 

•  How  staff  can  obtain  those  services. 

•  How  to  respond  to  LEP  callers. 

•  How  to  respond  to  written 
communications  from  LEP  persons. 

•  How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with 
recipient  staff. 

•  How  to  ensure  competency  of 
interpreters  and  translation  services. 

(3)  Training  Staff 

Staff  should  know  their  obligations  to 
provide  meaningful  access  to 
information  and  services  for  LEP 
persons.  An  effective  LEP  plan  would 
likely  include  training  to  ensure  that: 

•  Staff  know  about  LEP  policies  and 
procedures. 

•  Staff  having  contact  with  the  public 
are  trained  to  work  effectively  with  in- 
person  and  telephone  interpreters. 

Recipients  may  want  to  include  this 
training  as  part  of  the  orientation  for 
new  employees.  It  is  important  to 
ensure  that  all  employees  in  public 
contact  positions  are  properly  trained. 
Recipients  have  flexibility  in  deciding 
the  manner  in  which  the  training  is 
provided.  The  more  frequent  the  contact 
with  LEP  persons,  the  greater  the  need 
will  be  for  in-depth  training.  Staff  with 
little  or  no  contact  with  LEP  persons 
mav  only  have  to  be  aware  of  an  LEP 
plan.  However,  management  staff,  even 
if  they  do  not  interact  regularly  with 
LEP  persons,  should  be  fully  aware  of 
and  understand  the  plan  so  they  can 
reinforce  its  importance  and  ensure  its 
implementation  by  staff 

(4)  Providing  Notice  to  LEP  Persons 

Once  an  agency  has  decided,  based  on 
the  four  factors,  that  it  will  provide 
language  services,  it  is  important  for  the 
recipient  to  let  LEP  persons  know  that 
those  services  are  available  and  that 


th»'v  arc  free  of  charge.  Recipients 
should  provide  this  notice  in  a  language 
LEP  persons  will  understand.  Examples 
of  notifuation  that  recipients  should 
consider  include: 

•  Posting  signs  in  intake  areas  and 
other  entrv  points.  When  language 
assistance  is  needed  to  ensure 
meaningful  access  to  information  and 
services,  it  is  important  to  provide 
notice  in  appropriate  languages  in 
intake  areas  or  initial  points  of  contact 
so  that  LEP  persons  can  learn  how  to 
access  those  language  services.  This  is 
particularly  true  in  areas  with  high 
volumes  of  LEP  persons  seeking  access 
to  certain  services  or  activities  run  by 
ret:ipients  of  the  Corporation  dealing 
with  assisting  individuals  in  accessing 
health,  safety  or  social  services.  For 
instance,  signs  in  intake  offices  could 
state  that  free  language  assistance  is 
available.  The  signs  should  be  translated 
into  the  most  common  languages 
encountered  They  should  explain  how 
to  get  the  language  help.'" 

•  Stating  in  outreach  documents  that 
language  services  are  available  from  the 
agency  Announcements  could  be  in,  for 
instance,  brochures,  booklets,  and  in 
tiutreach  and  recruitment  information. 
These  statements  should  be  translated 
into  the  most  common  languages  and 
could  be  "tagged"  onto  the  front  of 
common  documents. 

•  Working  with  community-based 
organizations  and  other  stakeholders  to 
inform  LEP  individuals  of  the 
recipients'  services,  including  the 
availability  of  language  assistance 
services, 

•  Using  a  telephone  voice  mail  menu. 
The  menu  could  be  in  the  most  common 
languages  encountered.  It  should 
provide  information  about  available 
language  assistance  services  and  how  to 
get  them 

•  Including  notices  in  local 
newspapers  in  languages  other  than 
English. 

•  Providing  notices  on  non-English- 
language  radio  and  television  stations 
about  the  available  language  assistance 
services  and  how  to  get  them. 

•  Presentations  and/or  notices  at 
schools  and  religious  organizations. 

(5)  Monitoring  and  Updating  the  LEP 
Plan 

Recipients  should,  where  appropriate, 
have  a  process  for  determining,  on  an 
ongoing  basis,  whether  new  documents, 
prcjgrams.  services,  and  activities  need 
to  be  made  accessible  for  LEP 


'"The  SiKial  Security  Administration  has  made 
siK  h  siKH.s  avrtiUhli!  at  http   /www  ssa  gov/ 
wultilangua^/liinfilfill  him  These  signs  could,  for 
•'xample.  be  modified  for  recipient  use. 


individuals,  and  they  may  want  to 
provide  notice  of  any  changes  in 
services  to  the  LEP  public  and  to 
employees.  In  addition,  recipients 
should  consider  whether  changes  in 
demographics,  types  of  services,  or 
other  needs  require  annual  reevaluation 
of  their  LEP  plan.  Less  frequent 
reevaluation  may  be  more  appropriate 
where  demographics,  services,  and 
needs  are  more  static.  One  good  way  to 
evaluate  the  LEP  plan  is  to  seek 
feedback  from  the  community. 

In  their  reviews,  recipients  may  want 
to  consider  assessing  changes  in: 

•  Current  LEP  populations  in  service 
area  or  population  affected  or 
encountered. 

•  Frequency  of  encounters  with  LEP 
language  groups. 

•  Nature  and  importance  of  activities 
to  LEP  persons. 

•  Availability  of  resources,  including 
technological  advances  and  sources  of 
additional  resources,  and  the  costs 
imposed. 

•  Whether  existing  assistance  is 
meeting  the  needs  of  LEP  persons. 

•  Whether  staff  knows  and 
understands  the  LEP  plan  and  how  to 
implement  it. 

•  Whether  identified  sources  for 
assistance  are  still  available  and  viable. 

In  addition  to  these  five  elements, 
effective  plans  set  clear  goals, 
management  accountability,  and 
opportunities  for  community  input  and 
planning  throughout  the  process. 

VIII.  Voluntary  Compliance  Effort 

The  goal  for  Title  VI  and  Title  VI 
regulatory  enforcement  is  to  achieve 
voluntary  compliance.  The  requirement 
to  provide  meaningful  access  to  LEP 
persons  is  enforced  and  implemented  by 
the  Corporation  through  the  procedures 
identified  in  the  Title  VI  regulations. 
These  procedures  include  complaint 
investigations,  compliance  reviews, 
efforts  to  secure  voluntary  compliance, 
and  technical  assistance. 

The  Title  VI  regulations  provide  that 
the  Corporation  will  investigate 
whenever  it  receives  a  complaint, 
report,  or  other  information  that  alleges 
or  indicates  possible  noncompliance 
with  Title  VI  or  its  regulations.  If  the 
investigation  results  in  a  finding  of 
compliance,  the  Corporation  will  inform 
the  recipient  in  writing  of  this 
determination,  including  the  basis  for 
the  determination.  The  Corporation  uses 
voluntary  mediation  to  resolve  most 
complaints.  However,  if  a  case  is  fully 
investigated  and  results  in  a  finding  of 
noncompliance,  the  Corporation  must 
inform  the  recipient  of  the 
noncompliance  through  a  Letter  of 
Findings  that  sets  out  the  areas  of 
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noncompliance  and  the  steps  that  must 
be  taken  to  correct  the  noncompliance. 
It  must  attempt  to  seeing  volimtary 
compliance  through  informal  means.  If 
the  matter  cannot  be  resolved 
informally,  the  Corporation  must  secure 
compliance  through  the  termination  of 
federal  assistance  after  the  Corporation 
recipient  has  been  given  an  opportunity 
for  an  administrative  hearing  and/or  by 
referring  the  matter  to  the  Department  of 
Justice  to  seek  injunctive  relief  or 
pursue  other  enforcement  proceedings. 

The  Corporation  engages  in  voluntary 
compliance  efforts  and  provides 
technical  assistance  to  recipients  at  all 
stages  of  an  investigation.  Ehiring  these 
efforts,  the  Corporation  proposes 
reasonable  timetables  for  ac^eving 
compliance  and  consults  with  and 
assists  recipients  in  exploring  cost- 
effective  ways  of  coming  into 
compliance.  In  determining  a  recipient's 
compliance  with  the  Title  VI 
regulations,  the  Corporation's  primary 
concern  is  to  ensure  that  the  recipient's 
policies  and  procedures  provide 
meaningful  access  for  LEP  persons  to 
the  recipient's  programs  and  activities. 

While  all  recipients  must  work 
toward  building  systems  that  will 
ensure  access  for  LEP  individuals,  the 
Corporation  acknowledges  that  the 
implementation  of  a  comprehensive 
system  to  serve  LEP  individuals  is  a 
process  and  that  a  system  will  evolve 
over  time  as  it  is  implemented  and 
periodically  reevaluated.  As  recipients 
take  reasonable  steps  to  provide 
meaningful  access  to  federally  assisted 
programs  and  activities  for  LEP  persons, 
the  Corporation  wiU  look  favorably  on 
intermediate  steps  recipients  take  that 
are  consistent  with  this  Guidance,  and 
that,  as  part  of  a  broader 
implementation  plan  or  schedule,  move 
their  service  delivery  system  toward 
providing  full  access  to  LEP  persons. 

This  does  not  excuse  noncompliance 
but  instead  recognizes  that  full 
compliance  in  all  areas  of  a  recipient's 
activities  and  for  all  potential  language 
minority  groups  may  reasonably  require 
a  series  of  implementing  actions  over  a 
period  of  time.  However,  in  developing 
any  phased  implementation  schedule, 
recipients  of  the  Corporation  should 
ensure  that  the  provision  of  appropriate 
assistance  for  significant  LEP 
populations  or  with  respect  to  activities 
having  a  significant  impact  on  the 
health,  safety,  legal  rights,  or  livelihood 
of  beneficiaries  is  addressed  first. 
Recipients  are  encouraged  to  document 
their  efforts  to  provide  LEP  persons  with 
meaningful  access  to  federally  assisted 
programs  and  activities. 


DC.  Promising  Practices 

This  section  provides  examples  of 
promising  practices  that  recipients 
engage  in  using  the  federal  financial 
assistance  (the  national  service 
volunteers)  provided  by  the 
Corporation.  Recipient  programs  are 
responsible  for  ensuring  meaningful 
access  to  all  portions  of  their  program  or 
activity,  not  just  the  portions  in  which 
national  service  participants  serve.  So 
long  as  the  language  services  are 
accurate,  timely,  and  appropriate  in  the 
manner  outlined  in  this  guidance,  the 
types  of  promising  practices 
svmunarized  below  can  assist  recipients 
in  meeting  the  meaningful  access 
requirements  of  Title  VI  and  the  Title  VI 
regulations. 

Examples  of  Promising  Practices  That 
Provide  Access  to  LEP  Persons 

The  Association  of  Farmworker 
Opportunity  Programs  AmeriCorps 
program  recruits  former  farmworkers  to 
serve  as  AmeriCorps  members.  Most 
members  are  bilingual,  and  many  are 
LEP.  Members  are  encouraged  to  take 
English  as  a  Second  Language  classes  as 
a  part  of  their  member  development 
plan.  The  program  provides  pesticide 
safety  training  to  farmworkers  and  their 
families.  Members  conduct  the  training 
in  Spanish. 

The  program  uses  the  following 
techniques  to  ensure  that  members 
understand  their  terms  of  service  and 
benefits; 

•  Recruiting  posters,  flyers  and  the 
Member  Service  Contract  are  provided 
in  Spanish. 

•  AmeriCorps  project  staff  are 
bilingual  (Spanish/EngHsh). 

•  Orientation  training  is  provided  in 
Spanish  and  English. 

•  Conference  calls  are  held  in 
Spanish  when  all  members  speak 
Spanish. 

•  Two  bilingual  second-year  members 
led  a  team  of  members  that 
communicated  about  their  service 
projects  exclusively  in  Spanish. 

•  Members  had  to  be  bilingual,  but 
did  not  require  English  as  the  first 
language, 

•  Recruitment  took  place  at  the  local 
field  office  level,  and  candidates  were 
often  fi-om  the  farmworker  coirununity. 

The  Parents  Making  a  Difference 
AmeriCorps  program  recruits  a  diverse 
corps  including  many  bilingual 
members  to  provide  outreach  to  parents 
in  low-income  school  communities. 
Members  translate  at  parent-teacher 
conferences,  call  parents  about  absent 
children,  and  organize  a  wide  variety  of 
parent-oriented  outreach  and 
educational  activities. 


"Classroom  in  the  Kitchen"  gives 
parents  tips  on  how  to  support  the 
educational  growth  of  their  children  in 
their  homes.  Diverse  language  abilities 
and  cultural  knowledge  are  extremely 
important  in  this  regard.  The  range  of 
English  proficiency  is  varied,  allowing 
members  to  help  each  other,  and 
communication  about  program  activities 
is  largely  bilingual. 

The  program  provides  English- 
Second-Language  classes  for  LEP 
AmeriCorps  members  as  part  of  their 
Member  Development  Plan.  (This 
language  support  is  required  by  the 
Rhode  Island  Commission  for  all 
AmeriCorps  programs,  in  the  same  vein 
as  the  GED  training  requirement.) 

The  Temple  University  Center  for 
Intergenerational  Learning,  Students 
Helping  in  the  Naturalization  of  Elders 
(SHINE)  program.  SHINE  is  a  national, 
multicultural,  intergenerational  service- 
learning  initiative  in  five  cities.  College 
students  provide  language,  literacy,  and 
citizenship  tutoring  to  elderly 
immigrants  and  refugees.  Currently, 
students  serve  as  coaches  in  ESL/ 
citizenship  classes  or  as  tutors  in 
community  centers,  temples,  churches, 
housing  developments,  and  ethnic 
organizations. 

Northeastern  University,  San 
Francisco  State  University,  Loyola 
University,  Florida  International 
University  cuid  Temple  University  are 
involved  with  SHINE.  Students 
participate  through  courses,  work  study, 
and  campus  volunteer  organizations, 
SHINE  program  coordinators  partner 
with  local  community  organizations: 
recruit,  train,  place,  and  monitor 
students  at  community  sites;  and 
provide  support  and  technical 
assistance. 

Since  1997,  more  than  60  faculty  from 
education,  social  work,  anthropology, 
political  science,  modern  languages, 
sociology,  English,  Latino,  and  Asian 
studies  have  offered  SHINE  as  a  service- 
learning  option  in  their  courses.  Over 
1,000  students  provided  over  25,000 
hours  of  instruction  to  3,500  older 
learners  at  37  sites  in  Boston,  San 
Francisco,  Chicago,  Miami,  and 
Philadelphia, 

The  Albuquerque  Senior  Companion 
Program  (SCP),  sponsored  by  the  City  of 
Albuquerque,  Department  of  Senior 
Affairs,  serves  a  diverse  senior 
population  with  Native  American, 
Hispanic,  and  Anglo  volunteers.  Senior 
Companions  assist  the  frail  elderly  with 
household  tasks  and  companionship. 

Ten  of  its  volunteer  stations  are 
located  on  Pueblos.  Each  Pueblo  has  its 
own  language.  The  program  works 
closely  with  its  site  managers/ 
supervisors  who  are  bilingual 
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employees  of  the  individual  Pueblo 
governments  and  generallv  are  residents 
of  the  Pueblos  Senior  Companu)ns 
serve  on  their  own  Pueblos  and  walk  to 
the  homes  of  their  clients 

Due  to  language  and  cultural  barriers 
these  supervisors  assist  with  all  areas  of 
the  program  They  are  familiar  with  the 
population  in  their  individual  Pueblos 
and  use  this  knowledge  to  assist  with 
recruilment.  placement,  and  training. 

ACCION  Internatumal.  an 
AmeriCorps*  VISTA  project  sponsor,  is  a 
nonprofit  that  fights  poverty  through 
microlending.  ACX'JQN  Chicago  did 
outreach  to  home-based  businesses  that 
rarelv  have  access  to  capital  An 
AmeriCorps*  VISTA  member  found  that 
manv  of  the  women  make  ends  meet 
through  programs  such  as  Mary  Kav 
cosmetics.  The  AmeriCorps*V'lSTA 
member  worked  with  the  AC;CI(3N  loan 
officer  to  develop  a  loan  product 
specifically  for  these  women  and  has 
organized  bilingual  information  sessions 
throughout  Chicago  neighborhoods 

"Bring  New  lersey  Together"  is  an 
AmeriCorps  program  in  Jersey  City. 
New  Jersey  that  seeks  to  bridge  the 
cultural  and  linguistic  harriers 
separating  new  Americans  from  the  rest 
of  the  community.  AmeriCorps 
members  serve  LEP  communitv 
members  bv  translating  documents  and 
escorting  them  to  places  such  as 
medical  appointments,  the  groc:ery 
store,  or  anywhere  else  where  a 
translator  mav  be  necessarv   The 
primary  languages  of  the  program  are 
Spanish.  Russian,  and  Vietnamese,  but 
also  Albanian,  Creole,  Indian  languages, 
and  others  depending  on  the  influx  of 
refugees 

The  New  Jersey  Commission  built  a 
partnership  with  the  International 
Institute  of  New  Jersey,  which  had 
provided  services  to  the  immigrant 
community  for  fifty  years,  to  establish 
an  AmeriCorps  program  that  served  the 
needs  of  the  community 

The  Honolulu  Chinese  Citizenship 
Tutorial  Program  is  a  service-learning 
project  site  in  the  Campus  C^ompact 
National  Center  for  Community 
Colleges,  "2-t-4=Service  on  Commim 
Ground  '  The  University  of  Hawaii  at 
Monoa's  College  of  Social  Sciences 
collaborated  with  the  Kapl'olani 
Community  College,  Chaminade 
University,  the  Chinese  Communitv 
Action  Coalition  and  Child  and  Familv 
Service.  Local  bilingual  college  students 
serve  as  tutors  (during  a  10- week 
session)  for  Chinese  immigrants  to  help 
them  pass  their  citizenship  exams.  The 
immigrants  are  recruited  by  visiting 
adult  education  classes,  through 
Chinese  radio  programs,  flyers,  and 
Chinese  language  newspapers.  The 


Chinese  Community  Action  Coalition 
provides  the  curriculum  and  resources 
such  as  Scrabble,  books,  word-picture 
matching  games,  and  card  games  for 
I  onstructing  simple  English  sentences. 

The  tutorial  sessions  focus  on  passing 
the  INS  exam  and  conversational 
Knglish.  Manv  of  the  immigrants  are 
senior  citizens.  The  classes  are  held  in 
Chinatown.  Since  the  project  began, 
about  1,000  immigrants  and  refugees 
have  enrolled   Over  300  students  have 
participated  as  tutors  and  approximately 
one-third  of  the  Chinese  immigrants 
became  citizens. 

Transition  House,  Santa  Barbara,  CA., 
is  a  facilitv  that  primarily  serves 
homeless  Hispanic  women.  The  services 
are  tailored  to  meet  the  needs  of  each 
family  to  help  women  and  their 
children  move  from  homelessness  and 
unemplovnient  to  employment  and 
permanent  housing.  The 
.\meriC;orps*  VISTA  members  assigned 
to  the  project  are  bilingual.  The  clientele 
is  HO^'o  monolingual  Spanish  speakers. 

The  AmeriCorps'VISTA  members  are 
c  reating  a  Career  Development 
Curriculum  that  is  fully  translated  into 
Spanish  and  members  host  seminars 
about  immigration  and  consumer  credit 
counseling  services.  There  was  a  need  to 
improve  communication  with  clients. 
One  of  the  Ameri(>orps*  VISTA 
members  developed  "halfsheets",  one 
side  in  Spanish,  the  other  in  English, 
that  explain  the  services  offered  by 
Transition  House. 

The  AmeriCorps  "VISTA  members  are 
responsible  for  placement  of  children  in 
davcare  to  enable  parents  to  work.  They 
accompany  families  to  childcare 
providers  to  assist  with  translation  and 
to  help  make  the  families  feel  at  ease 
with  placing  their  children  in  childcare. 

iKK  I)o(    01   Jfih.tZ  Filed  10-18-02,  8:4S  am] 

BILLING  CODE  G050-SJ-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35) 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  20, 
2002 

Title,  form,  and  OMB  number: 
Validation  of  Public  or  Community 


Service  Employment  Performed  by 
Retired  Personnel  Retired  Under  the 
Temporary  Early  Retirement  Authority 
(TCRA)  for  Increased  Retirement 
Compensation;  DD  Form  2676;  OMB 
Number  0704-0357. 

Type  of  request:  Revision. 

Number  of  respondents:  756. 

Responses  pre  respondent:  1. 

Annual  responses:  756. 

Average  burden  per  responses:  10 
minutes. 

Annual  burden  hours:  126. 

Needs  and  Uses:  This  information 
collection  requirement  is  necessary  to 
validate  the  public  service  or 
community  service  of  military  members 
who  retired  under  the  Temporary  Early 
Retirement  Authority.  The  Military 
Services  and  the  Coast  Guard  had  the 
authority  until  December  31,  2001,  to 
permit  early  retirement  for  selected 
Service  personnel  with  more  than  15, 
but  less  than  20  years  of  service.  All  of 
these  members  who  retired  under 
Section  4403(a)  before  the  completion  of 
at  least  20  years  of  active  duty  service 
may  take  employment  in  public  or 
community  service,  making  them 
eligible  for  increased  early  retirement 
compensation.  A  retiree  may  receive 
service  credit  for  all  qualifying  periods 
of  employment  by  a  registered  public  or 
community  service  organization  during 
the  "enhanced  requirement 
qualification  period."  This  qualification 
period  begins  on  the  date  of  retirement 
and  ends  on  the  date  the  retired  member 
would  have  attained  20  years  of 
creditable  service  for  retirement 
purposes.  This  information  collection  is 
needed  to  provide  certification  of  a 
member's  full-time  public  and/or 
community  service  employment  by  a 
registered  public  or  community  service 
organization  and  to  recomputed  the 
member's  retired  pay  for  all  qualifying 
periods  of  employment. 

Affected  puolic:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions; 
State,  Local  or  Tribal  Government. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zieher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  suite 
1204,  Arlington,  VA  22202-4302. 
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Dated:  October  11,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-26634  Filed  10-18-02;  8:45  am) 

BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  03-01] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency, 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 


requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSGA/COMPT/RM,  (70;i)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-01  with 
attached  transmittal,  policy  jurisdiction. 
and  Sensitivity  of  Technology. 

Dated;  October  15.  2002. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILLING  CODE  5001-08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


1 1  OCT  2002 

In  reply  refer  to: 
1-02/014147 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-01 
and  under  separate  cover  the  classified  offset  certificate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  the  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States 
for  defense  articles  and  service  estimated  to  cost  $18  million.  Soon  after  this  letter  is 
delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of 
this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA).  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  (50  U.S.C. 
App.  241 1(c)).  Information  about  offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confidential  attachment. 

Sincerely, 


TOME  H.  WALTERS,  JR. 

LIEUTENAiNT  GE>fERAL,  USAF 

DIRECTOR 


Attachment 
As  stated 

Separate  Cover: 
Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 


Federal  Register/ Vol.  67,  No.  203 /Monday,  October  21,  2002 /Notices 


64617 


Transmittal  No.  03-01 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

(i)       Prospective  Purchaser;  Taipei  Economic  and  Cultural  Representative  Office  in 
the  United  States 

(ii)       Total  Estimated  Value; 

Major  Defense  Equipment*  $17  million 

Other  $  1  million 

TOTAL  $18  million 

(iii)       Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  290  T0W-2B  missiles,  spare  and  repair  parts, 
technical  support,  support  equipment,  personnel  training  and  training 
equipment,  technical  data  and  publications,  U.S.  Government  and  contractor 
engineering  and  logistics  support  services,  and  other  related  elements  of  logistics 
support 

(iv)       Militarv  Department;  Army(YWW) 

(v)       Prior  Related  Cases,  if  anv; 

FMScaseJBD  -  $80  million  -  25Jun97 
FMS  case  XXF  -  $12  miUion  -  lOJulSO 

(vi)       Sales  Conmiission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 


(viii)       Date  Report  Delivered  to  Congress: 


1 1  OCT  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Taipei  Economic  and  CulturaJ  Representative  Office  in  the  United  States  -  TOW-2B  Anti- 
Armor  Guided  Missiles 


Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has  requested  a 
possible  sale  of  290  TOW-2B  missiles,  spare  and  repair  parts,  technical  support,  support 
equipment,  personnel  training  and  training  equipment,  technical  data  and  publications,  U.S. 
Government  and  contractor  engineering  and  logistics  support  services,  and  other  related 
elements  of  logistics  support  The  estimated  cost  is  $18  million. 

This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  96-8. 

The  recipient  will  use  these  missiles  to  increase  its  military  defensive  posture  and  will  have  no 
difficulty  absorbing  these  additional  missiles  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Raytheon  Company  in  Tucson,  Arizona.  One  or  more  proposed 
offset  agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  the  recipient. 


There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  03-01 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


Annex 
Item  No.  vii 


(vii)  Sensitivitv  of  Technology; 


1.  The  TOW-2  Weapon  System  hardware  and  documentation  provides  with  this 
proposed  sale  are  Unclassified.  However,  sensitive  technology  is  contained  with  the  system 
itself.  This  sensitivity  is  primarily  in  the  software  programs,  which  instruct  the  system  how  to 
operate  In  the  presence  of  countermeasures.  Programs  are  contained  in  the  system  in  the 
form  of  microprocessors  with  only  Read  out  Memory  maps  being  available,  which  do  not 
provide  the  scrftware  program  itself.  The  overall  hardware  is  also  considered  sensitive  in  that 
the  inodulatlon  frequency  and  infrared  wavelengths  could  be  useful  in  attempted 
countermeasure  development  The  benefits  to  be  derived  from  this  proposed  sale  outweigh 
the  potential  damage  that  could  result  if  sensitive  technology  were  revealed  to  unauthorized 
persons. 

2.  A  determination  has  been  made  that  the  recipient  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
This  sale  is  necessary  in  furtherance  of  the  U^.  foreign  policy  and  national  security  objectives 
outlined  in  the  PpUcy  Justification. 


[FR  Doc.  02-26636  Filed  10-18-02;  8:45  am)       ACTION:  Notice. 


BILUNG  CODE  5001 -08-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  03-02] 

36(bH1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(bKl)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-02  with 
attached  transmittal  and  policy 
justification. 

Dated:  October  l.S.  2002. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  if  Defense. 

BILLIfMa  CODE  5001-08-44 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON  DC  20301-2800 


1 1  OCT  2002 
In  reply  refer  to: 
1-02/014148 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-02 
and  under  separate  cover  the  classiHed  offset  certiHcate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  Kuwait  for  defense  articles  and  service  estimated  to  cost  $131  million.  Soon 
after  this  letter  is  delivered  to  your  ofTice,  we  plan  to  notify  the  news  media  of  the 
unclassified  portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  (50  U.S.C. 
App.  24 11(c)).  Information  about  offsets  for  this  proposed  sale  is  described  In  the 
enclosed  conOdential  attachment. 


Sincerely, 


.^i^ 


uJ^^xtlL 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachment 
As  stated 

Separate  Cover: 
Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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(i) 


(iii) 


(Iv) 

(V) 

(vi) 
(vu) 


Transmittal  No.  03-02 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  tlie  Arms  Export  Control  Act,  as  amended 


Prospective  Purchaser;  Kuwait 

Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$  0  million 
$131  million 
$131  million 


Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  Aerostat  balloon/radar  system  comprised  of  71M 
Low  Altitude  Surveillance  System  (LASS)  Balloon  with  a  non-MDE  version  of 
the  AN/TPS-63  radar.  Also  included  in  the  proposed  sale  are:  Interim  AN/TPS- 
63  radar  components,  spare  LASS  balloon,  AN/TPS-63  radar  component  (Tether 
Up),  miscellaneous  commercial  vehicles,  spare  and  repair  parts,  supply  support, 
publications  and  technical  documentation,  personnel  training  and  training 
equipment,  U.S.  Government  and  contractor  technical  assistance  and  other 
related  elements  of  logistics  support 

Military  Department;  Navy  (LBF) 

Prior  Related  Cases,  if  any;  none 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Soldt  none 


(viii)       Date  Report  Delivered  to  Congress; 


1 1  OCT  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 
Kuwait  -  Aerostat  Radar  System 

The  Government  of  Kuwait  has  requested  a  possible  sale  to  replace  its  Aerostat  radar  system 
with  the  Aerostat  balloon/radar  system  comprised  of  the  71M  Low  Altitude  Surveillance 
System  (LASS)  Balloon  with  a  non-MDE  version  of  the  AN/TPS-63  radar.  Also  included  in 
the  proposed  sale  are:  Interim  AN/TPS-63  radar  components,  spare  LASS  balloon,  AN/TPS- 
63  radar  component  (Tether  Up),  miscellaneous  commercial  vehicles,  spare  and  repair  parts, 
supply  support,  publications  and  technical  documentation,  personnel  training  and  training 
equipment,  \J.S.  Government  and  contractor  technical  assistance  and  other  related  elements 
of  logistics  support  The  estimated  cost  is  $131  million. 

The  Aerostat  system  is  defensive  in  nature  and  will  be  used  as  part  of  Kuwait's  early  warning 
system  to  monitor  ground  traffic  and  low-flying  aircraft  along  its  borders.  The  Aerostat  is  a 
relatively  low  technology,  fixed  site  system  that  Kuwait  can  easily  absorb  and  utilize  within  its 
existing  structure.  Regional  foreign  policy  and  miliUry  developments  affecting  this  proposed 
sale  have  been  carefully  considered  and  the  positive  features  of  having  a  friendly  coalition 
force  in  the  region  are  a  driving  force. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  principle  contractors  will  be:  TCOM  in  Columbia,  Maryland  and  Northop  Grumman  in 
Baltimore,  Maryland.  One  or  more  proposed  offset  agreements  may  be  related  to  this 
proposed  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  13  contractor 
representatives  to  perform  Operation  and  Maintenance  in  Kuwait  for  up  to  3  years  after 
delivery. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Dn,     OJ  -JRfn-'  Filpd  U1-18   02    H  4=1   nil! 
BILLING  COO€  5001-08-C 


action:  Notice. 


DEPARTMEhfT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  03-04) 

36<bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense.  Deten.se 
Se<::unfv  C.onperdtinn  .Ay^nc  v 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  Jfi(b)(l)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  se<:tion  155  of  Public 
Law  104-164  dated  21  July  1996 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 

I    Hurd.  DSCA/COMPT/RM.  (703)  604- 
65  75 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-04  with 
attached  transmittal,  policy  justification, 
and  sensitivity  of  Technology. 

Dated:  October  15,  2002. 

Patricia  L.  Toppings, 

Alt f  mate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILLING  CODE  5001 -08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


11  OCT  2002 

In  reply  refer  to: 
14)2/013325 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-04, 
concerning  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  Australia  for  defense  articles  and  services  estimated  to  cost  $90  million.  Soon 
after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


.oJ^^jUtZ. 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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Transmittal  No.  03-04 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

(i)        Prospective  Purchaser:  Australia 

(ii)        Total  Estimated  Value; 

Major  Defense  Equipment*  $85  million 

Other  $  5  million 

TOTAL  $90  million 


(iii)        Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  up  to  64  RGM-84L  Harpoon  Block  II  missiles, 
maintenance  training  and  equipment,  spare  and  repair  parts,  training,  shipboard 
equipment,  support  and  test  equipment,  publications,  U.S.  Government  and 
contractor  technical  assistance  and  other  related  elements  of  logistics  support. 

(iv)        Military  Department:  Navy  (AWK) 

(v)        Prior  Related  Cases,  if  any:  none 

(vi)        Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(viii)        Date  Report  Delivered  to  Congress: 


1  1  OCT  2002 


*  as  deflned  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 

Australia  -  RGM-84L  Harooon  Missiles 

The  Government  of  Australia  has  requested  a  possible  sale  of  up  to  64  RGM-84L  Harpoon 
Block  II  missiles,  maintenance  trainbig  and  equipment,  spare  and  repair  parts,  training, 
shipboard  equipment,  support  and  test  equipment,  publications,  U.S.  Government  and 
coDtractor  technical  assistance  and  other  related  elements  of  logistics  support  The  estimated 
cost  is  $90  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  an  ally  which  has  been  and  continues  to  be  an 
important  force  for  political  stability  and  economic  progress  in  the  Western  PaciHc  region. 

Australia  currently  deploys  Harpoon  missiles  on  surface  ships,  submarines  and  aircraft  and 
wUl  use  these  additional  missiles  to  augment  its  present  Harpoon  missile  uiventory  and 
enhance  its  overaU  military  capabUity.  Australia  will  have  no  difficulty  absorbing  these 
additional  Harpoon  missiles  into  its  inventory. 

The  proposed  sale  of  Uiis  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  wiU  be  the  Boeing  Company  of  St  Louis,  Missouri.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  five  contractor 
en^eering  technical  representatives  for  one-week  intervals  to  participate  in  program  review 
and  technical  reviews  to  Australia. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  tiiis  proposed  sale. 
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Transmittal  No.  03-04 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


Annex 
Item  No.  vii 


(vii)  Sensitivity  of  Technology: 


1.  The  RGM-84L  Harpoon  Block  II  missile  contains  sensitive  technology  and  has  the 
following  classified  components,  including  applicable  technical,  equipment,  documentation 
and  manuals: 

a.  Radar  seeker 

b.  Missile  characteristics  and  performance  data 

c.  Global  Positioning  System  (GPS)  standard  positioning  service  improves  mid- 
course  guidance  to  the  target  area 

2.  The  RGM-84L  Harpoon  missile  is  a  ship-launched,  anti-ship,  75nm  range,  sea 
skimming,  'Tire  and  forget"  missile  with  auto-pilot  navigation  and  multiple  waypoint 
capability.  Harpoon  Block  1  terminal  guidance  is  provided  by  a  radar  seeker  with  a  selectable 
attack  profile.  The  Harpoon  Block  II  upgrade  incorporates  software  and  hardware  changes 
that  will  add  an  improved  Anti-Surface  Warfare  (ASUW)  capability  against  ships  in  the  open 
ocean  and  in  the  littoral.  Harpoon  Block  II  hardware  improvements  includes  a  new  Guidance 
Control  Unit  (GCU)  that  uses  GPS  aided  inertial  navigation.  This  will  improve  the  missile's 
overall  navigation  accuracy.  GPS  accuracy  will  also  give  Harpoon  Block  II  an  inherent 
secondary  role  against  land-based  targets,  making  Block  II  useful  in  coastal  target 
suppression  roles.  Harpoon  Block  II  software  improvements  include  changes  to  the  launching 
system  that  will  provide  the  operator  with  the  ability  to  superimpose  a  geographic  coastline  on 
the  mission-planning  screen.  This  will  allow  the  user  to  shape  the  search  pattern  of  the 
Harpoon  seeker  in  ASUW  mode,  enhancing  its  performance  in  littoral  areas.  The  information 
on  the  Harpoon  is  classiried  Confidential. 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabiUties. 

4.  A  determination  has  been  made  that  Australia  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government.  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


IFR  Due.  OJ-Jt.t.  iH  ]-v, 
BILLING  COOe  5001 -oa-c 


■(i  I(»-l«-uj.  H  45  dm] 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  03-05] 

36<b)<1)  Arms  Sales  Notification 

AGENCY:  DcpartintTit  of  Defense.  Defense 

Sf(  urit\  ( ^("ifxTcition  .■\gencv. 

action:  Nutice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  luly  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms 
I.  Hurd.  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
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Representatives,  Transmittal  03-05  with 


attached  transmittal  and  policy 
justification. 


Dated;  October  15.  2002 

Patricia  L.  Toppings. 

Altf^rnatt  OSD  Ffderal  Hci^isliT  Liiw-nn 
Officer.  Depart nu-nt  of  Dejensr. 

BILLING  CODE  5001 -08-V 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON  DC  20301-2800 


,      11  OCT  2002 

In  reply  refer  to: 
1-02/013661 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-05, 

concerning  the  Defense  Information  Systems  Agency's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  North  Atlantic  Treaty  Organization  Consultation,  Command,  and 

Control  Agency  for  defense  articles  and  services  estimated  to  cost  $550  million.  Soon 

after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerelv, 


,^^_^ ...  >_^  L>cJ»-^-'<--«^— 


TOME  H.  WALTERS,  JR. 

LIELTENANT  GENERAL.  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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(i) 
(ii) 


(iii) 


(iv) 

(V) 

(vi) 
(vU) 


Transmittal  No.  03-05 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Prospective  Purchaser;  NATO  Consultation,  Command,  and  Control  Agency 


Total  Estimated  Value; 
Major  Defense  Equipment"^ 
Other 
TOTAL 


$  0  million 
$550  million 
$550  million 


Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  Satellite  communication  services  and  support  for 
Extremely  High  Frequency  (EHF)  service  on  the  United  States  Advanced  EHF 
(AEHF)  systems,  AEHF  follow-on  support  for  meeting  future  satellite 
communication  requirements,  control  of  service-provisioned  resources  on  AEHF 
and  applicable  follow-on  systems,  communications  infrastructure  upgrade  and 
maintenance  support,  operation  and  logistics  support  including  training, 
publications  and  documentation,  U.S.  Government  and  contractor  technical 
assistance  and  other  related  requirements. 

Military  Department;  DISA  (GEH) 

Prior  Related  Cases,  if  any;  none 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 


(viii)       Date  Report  Delivered  to  Congress; 


1 1  OCT  2002 


*  as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 

North  Atlantic  Treaty  Organization  Consultation.  Command,  and  Control  Agency  -  Satellite 
Communication  Services  and  Support 

North  Atlantic  Treaty  Organization  Consultation,  Command,  and  Control  Agency  (NATO 
NC3A)  has  requested  a  possible  sale  of  satellite  communication  services  and  support  for 
Extremely  High  Frequency  (EHF)  service  on  the  United  States  Advanced  EHF  (AEHF) 
systems,  AEHF  follow-on  support  for  meeting  future  satellite  communication  requirements, 
control  of  service-provisioned  resources  on  AEHF  and  applicable  follow-on  systems, 
communications  infrastructure  upgrade  and  maintenance  support,  operation  and  logistics 
support  including  training,  publications  and  documentation,  U.S.  Government  and  contractor 
technical  assistance  and  other  related  requirements.  The  estimated  cost  is  $550  million. 

This  proposed  sale  is  in  support  of  a  competition  which  is  limited  to  bids  from  member 
nations  that  participate  in  NATO.  NATO  remains  the  fundamental  component  of  U.S. 
national  security  in  the  North  Atlantic  and  European  regions.  By  providing  satellite 
communication  services,  the  U.S.  ensures  interoperability  with  our  own  capabilities  and  those 
of  our  NATO  allies  and  maintains  a  direct  influence  on  NATO's  conununications 
architecture. 

NATO  currently  has  a  satellite  communications  system  that  is  used  in  support  of  NATO 
military  operations  and  to  provide  communications  for  political  consultations.  This  proposed 
sale  would  obtain  a  protected  satellite  communications  capability  and  augment  their  satellite 
communications  system.  NATO  has  been  operating  a  satellite  communications  system  since 
the  early  1970's. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

There  is  no  prime  contractor  involved  in  this  program.  The  NATO  bid  is  opened  only  to 
NATO  member  nations.  There  are  no  offset  agreements  proposed  in  connection  with  this 
potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  10  U.S.  Government  and 
15  contractor  representatives,  throughout  NATO's  area  of  operations,  for  11  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


IFR  DiK    nj-jf,»,  M  f-i!^>(i  li)-18-02;  8:4,'i  am] 

BIUJNG  COOe  5001 -OS-C 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  03-06] 

36(bK1 )  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Ciooperation  Agencv 


ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publisfiing  tfie  unclassified  text  of  a 
sectiitn  ,i6(b)(l)  arms  sales  notification. 
This  IS  published  to  fulfill  tfie 
requirements  of  section  155  of  Public 
Law  U)4-lf)4  dated  21  Julv  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
1    Hiu-d.  DS(;A/C;()MPT/RM.  (703)  604- 
h575 

The  following  is  a  copy  of  a  letter  to 
the  .Speaker  of  the  House  of 


Representatives,  Transmittal  03-06  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  October  15.  2002. 

Patricia  L.  Toppings, 

Altfrnatnc  USD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  COOE  5001-06-M 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  CX:  20301-2800 


11  OCT  2002 
In  reply  refer  to: 
1-02/013831 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  03-06, 
concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  the  United  Kingdom  for  defense  articles  and  services  estimated  to  cost  $535 
million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 
media. 

Sincerely, 


.., t>tJ«— tX--- 


TOME  H.  WALTIERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Conunittee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations 
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(i) 

(ii) 


(iii) 


(iv) 

(V) 

(vi) 
(vii) 
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Transmittal  No.  03-06 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Prospective  Purchaser;  United  Kingdom 


Total  Estimated  Value; 
Major  Defense  Equipment" 
Other 
TOTAL 


$514  million 
$  21  million 
$535  million 


Description  and  Quantity  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  eight  MH-47G  Special  Operations  Chinook 
helicopters,  spare  and  repair  parts,  support  equipment,  publications  and 
technical  data,  communications  equipment,  maintenance,  personnel  training  and 
training  equipment,  contractor  engineering  and  technical  support  services, 
preparation  of  aircraft  for  shipment,  and  other  related  elements  of  logistics 
support. 

Military  Department;  Army  (WNT) 

Prior  Related  Cases,  if  any;  none 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(viii)        Date  Report  Delivered  to  Congress; 


11  OCT  2002 


*  as  deHned  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  .TUSTIFICATION 
United  Kingdom  -  MH-47G  Special  Operations  Chinook  Helicopters 

The  Government  of  the  United  Kingdom  has  requested  a  possible  sale  of  eight  MH-47G 
Special  Operations  Chinook  helicopters,  spare  and  repair  parts,  support  equipment, 
publications  and  technical  data,  communications  equipment,  maintenance,  personnel  training 
and  training  equipment,  contractor  engineering  and  technical  support  services,  preparation  of 
aircraft  for  shipment,  and  other  related  elements  of  logistics  support  The  estimated  cost  is 
$535  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  helping  to  improve  the  military  capabilities  of  the  United  Kingdom  and 
furthering  standardization  and  interoperability. 

The  United  Kingdom  needs  these  helicopters  to  fulfill  its  strategic  conmiitments  for  self- 
defense/coalition  activities  and  to  enhance  Its  military  capability.  The  United  Kingdom  will 
have  no  difficulty  absorbing  these  helicopters  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  the  Boeing  Company  of  Philadelphia,  Pennsylvania.  There  are 
no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  the  United  Kingdom. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology: 

1.      The  MH-47G  Chinook  helicopter  includes  the  foUoyring  classified  or  sensitive 
components: 

a.  IVfH-47G  Advanced  Aircraft  Survivability  Equipment  (AASE)  Suite,  with  the 
following  two  major  subsystems: 

(1)  The  MH  47G  Suite  off  Integrated  Radio  Frequency  Countermeasures 
(SIRFC)  is  a  fully  integrated  aircraft  survivi^Iity  syston  that  provides  radar  warning  and 
electronic  countermeasures  for  the  MH-47G  helicopter.  This  system  detects,  identifies, 
prioritizes,  and  counters  pulse,  pulse  doppler,  continuous  wave  and  pulse  compression  signals. 
The  MH-47G  critical  system  information  is  stored  in  the  SIRFC  in  the  form  of  mission  source 
codes,  User  Data  Files  (UDF),  classification  algorithms,  and  coded  threat  parametrics,  all 
classified  Secret  The  data,  including  operational  software,  proposed  for  release  will  not,  in 
itself,  facilitate  reverse  engineering. 

(2)  The  MH-47G  Suite  of  Integrated  Infrared  Countermeasures  (SIIRCM)  is  a 
fully  integrated  aircraft  survivability  system  that  detects  advanced  infrared  threats  in  all 
environments.  This  system  uses  a  directional  laser/lamp  technology  to  defeat  the  infrared 
threat  The  MH-47G  critical  system  information  is  stored  in  the  SIIRCM  in  the  form  of 
mission  source  codes.  User  Data  Files  (UDF),  classification  algorithms,  and  coded  threat 
parametrics,  all  classified  Secret  The  data,  including  operational  software,  proposed  for 
release  will  not  in  itself  facilitate  reverse  engineering. 

b.  The  Controlled  Cryptographic  Items  (CCI)  include  the  KY-58,  KIT-IC,  and 
KY-100  secure  communications  equipment  These  systems  are  portable  hardware  units, 
which  must  be  accounted  for  but  are  Unclassified  when  un-keyed  (no  code  loaded  in  system). 
When  the  system  is  mounted  in  the  aircraft  and  keyed,  the  equipment  is  considered  classified 
(level  of  classification  based  on  code  keyed  in  system).  The  aircraft  has  provisions  that  allow 
both  pilot  and  co-pilot  to  zeroize  (erase)  all  codes  upon  imminent  capture  by  threat  forces. 
Internal  mechanisms  and  design  of  cryptographic  equipment  is  classified.  Releasable 
technical  manuals  for  operational  and  organic  level  maintenance  are  Unclassified.  The  data, 
including  operational  software,  proposed  for  release  will  not  facilitate  reverse  engineering. 

c.  The  AP-174  Multi-Mode  Radar  (MMR)  and  Advanced  Forward  Looking 
Infrared  Radar  (FLIR)  provides  the  MH-47G  enhanced  capabilities  for  weather  penetration 
as  well  as  night  navigation  capabilities.  These  two  separate  systems  may  be  used  singularly  or 
in  combination.  Hardware  is  Unclassified,  technical  manuals  for  authorized  maintenance 
levels  are  Unclassified.  Reverse  engineering  is  not  a  major  concern. 
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2.  Loss  of  this  hardware  and/or  data  could  permit  development  of  information 
leading  to  the  exploitation  of  this  aircraft  and  its  capabilities/vulnerabilities.  Therefore,  if  a 
technologically  capable  adversary  were  to  obtain  these  devices,  the  aircraft  could  be 
compromised  through  reverse  engineering  techniques  that  could  defeat  the  aircraft's 
effectiveness. 

3.  A  determination  has  been  made  that  the  United  Kingdom  can  provide  substantially 
the  same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S. 
Government  This  proposed  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and 
national  security  objectives  outlined  in  the  Policy  Justification. 


IFR  Doc.  02-26640  Filed  10-18-02;  8:45  am] 

BILUNG  CODE  5001 -OS-C 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense 
ACTION:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Joint  Defense  Science 
Board/ Air  Force  Scientific  Advisory 
Board  Task  Force  on  the  Acquisition  of 
National  Security  Space  Programs  will 
meet  in  closed  sessions  on  November  7- 
8,  2002;  and  November  18-20,  2002,  in 
Chantilly,  VA.  This  Task  Force  will 
review  the  acquisition  of  National 
Security  Space  Programs  and  make 
recommendations  to  improve  the 
acquisition  of  space  programs  from  their 
initiation  to  deployment. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Task  Force3  will 
focus  on  what  matters  to  providing 
national  security  advantage  to  the 
United  States  and  look  at  the  problem 
in  as  holistic  a  fashion  as  possible, 
considering  the  entire  space  acquisition 
process,  including  industry  suppliers  as 
well  as  government  acquirers.  The 
assessment  will  consider  what  is 
happening  in  the  four  inter-connected 
sectors  of  the  space  business — 
commercial,  civil,  intelligence  and 
military.  Personnel  issues,  including 
numbers,  skills,  experience  and 
demographics  of  space  professionals 
(including  CAAS  and  FFRDC  personnel) 
as  well  as  effects  of  corporate  mergers  in 
all  these  areas  may  be  included.  The 
assessment  will  also  consider  all  aspects 
of  the  government's  role  in  managing 
and  funding  space  system  acquisition — 
SPO,  PEO,  Science  and  Technology, 


Major  Command,  Service  Headquarters, 
OSD,  NRO,  NASA  and  Congress— to 
derive  insights. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  these  Task  Force  meetings  concern 
matters  listed  in  5  U.S.C.  552b(c){l)  and 
that,  accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  October  11.  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  02-26635  Filed  10-18-02;  8:45  am) 

BILUNG  CODE  5001 -08-M 

DEPARTH^ENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Coliection;  Comment 
Request 

agency:  Department  of  the  Air  Force, 

DOD. 

action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  the  Paperwork  Reduction 
Act  of  1995,  the  Office  of  the  Secretary 
of  Defense  announces  the  proposed 
reinstatement  of  a  public  collection  and 
seeks  public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  unity; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  by  December  20,  2002. 


ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  DOD  Air  Carrier  and  Analysis  Office 
(HQ  AMC/DOB).  402  Scott  Drive.  Unit 
3A1,  Scott  AFB.  IL  62225-5302.  ATTN: 
Ms.  Pat  Stout. 

FOR  FURTHER  INFORMATION  CONTACT;  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instrument,  please 
write  to  the  above  address  or  call  HQ 
AMC/DOB  at  618-229-3092. 

Title,  Associated  Form,  and  OMB 
Number:  DOD  Statement  of  Intent.  AMC 
Form  207,  OMB  Number  0701-0137. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
assist  the  overall  evaluation  of 
commercial  airlines  to  provide  quality, 
safe,  and  reliable  airlift  service  when 
procured  by  the  Department  of  Defense 
(DOD).  Information  is  needed  to  comply 
with  32CFR861. 

Affected  Public:  Businesses  or  other 
for  profit. 

Annual  Burden  Hours:  300. 

Number  of  Respon den ts:  \5. 

Responses  per  Respondent:  1 

Average  Burden  for  Respondent:  20 
hours. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

Respondents  are  commercial  air 
carriers  desiring  to  supply  airlift 
services  to  DoD.  AMC  207  provides  vital 
information  from  the  carriers  needed  to 
determine  their  eligibility  to  participate 
in  the  DoD  Air  Transportation  Program. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-26651  Filed  10-18-02;  845  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Lake  Charles  Hart>or  and  Terminal 
District  Resolution  2002-089A 
Proposed  Channel  Users'  Fee  for 
Calcasieu  River  Waterway,  Louisiana 
Project 

agency:  us  Armv  Corps  of  Engineers. 

DOD 

ACTION:  Notice 


SUMMARY:  The  Board  of  Commissioners 
of  the  l^e  Charles  Harbor  and 
Terminal  District  (District)  in  regular 
session  on  May  13,  2002,  adopted 
Resolution  No.  2002-089A  approving  a 
proposed  channel  users'  fee.  cited 
herein,  and  authorizing  the  District  staff 
to  proceed  with  all  required  procedures 
to  implement  a  users'  fee  to  fund  the 
local  (non-Federal)  share  of  the  Federal 
Calcasieu  River,  Louisiana  project  This 
is  in  accordance  with,  and  as  authorized 
bv  the  Water  Resources  Development 
Act  (WRDAj  of  1986  (Pub.  L.  99-662) 
and  Louisiana  Revised  Statute  (La  RS) 
34:203(2)(a)  Publication  in  the  Federal 
Register  is  pursuant  to  Section  2U8  of 
the  WRDA  1986  (33  U.S.C. 
2236(a)(5)(B)) 

FOR  FURTHER  tNFOHMATK)N  CONTACT: 

Questions  regarding  the  proposed  users' 
fee  may  be  directed  to  lames  L. 
Robinson,  Director  of  Navigation,  Lake 
Charles  Harbor  and  Terminal  District 
(337)  493-3620  Interested  persons  may 
review  related  studies  and  reports 
during  normal  work  hours  (8  am.  to  12 
Noon  and  1  p  m  until  5  p.m..  Monday 
through  Friday  except  for  appropriate 
holidays)  at  the  offices  of  the  Port  of 
Lake  Charles.  150  Marine  Street.  Lake 
Charles,  LA  70601 

SUPPLEMENTARY  INFORMATION:  Having 
complied  with  State  of  Louisiana  notice- 
publishing  requirements  of  La.  RS 
34;203(2)(b).  the  proposed  users'  fee  was 
developed  as  a  method  to  ensure  that 
the  District  could  look  to  specified 
channel  users  to  help  finance  its  non- 
Federal  expenditures,  shares  of 
operation  and  maintenance  costs  of  the 
Calcasieu  River  Federal  navigation 
project  within  the  District's  jurisdiction, 
emergency  response  services, 
contingency  planning  and  procurement 
of  equipment  and  facilities,  as  may  be 
specifically  authorized  or  controlled  by 
the  federal  and  state  statutes. 
Administration,  collection  and 
enforcement  will  be  by  the  District  (Port 
of  Lake  Charles)  through  liaison  with 
shipping  agents  and  L'.  S  Customs 
officials.  La.  RS  34:203A(2)(a) 
authorizes  that  pursuant  to  Public  Law 


99-662.  the  Water  Resources 
Development  Act  of  1986,  or  regulation, 
or  if  because  of  contractual  obligations 
of  the  District  with  the  United  States  of 
America  or  any  agency  thereof  the 
District  is  required  to  fund  the  non- 
Federal  share  of  dredging  expenses  or 
expenses  related  to  the  dredging  of  the 
authorized  Federal  navigation  channel 
within  the  District,  the  District  may 
regulate  and  impose  reasonable  users' 
fee.  The  users'  fee  shall  reflect,  to  a 
reasonable  degree  and  to  the  extent 
required  bv  federal  law,  the  benefits 
provided  by  the  project  to  a  particular 
class  or  type  of  vessel  pursuant  to 
Public  Law  99-662. 

The  District,  in  compliance  with  state 
law.  published  a  local  Notice  of  Intent 
to  establish  commercial  navigable 
channel  users'  fee  for  certain  vessels  of 
maximum  design  draught  (draft)  greater 
than  6.095  meters  (20  feet)  transiting 
any  portion  of  the  Calcasieu  River 
Waterway  ship  channel.  This  notice 
announcing  a  public  hearing  to  consider 
the  users'  fee  was  published  in  official 
journals  of  the  Parishes  comprising  the 
District.  The  Board  of  Commissioners  of 
the  Lake  C^harles  Harbor  and  Terminal 
District  convened  a  public  hearing  on 
Monday,  May  13,  2002  at  5  p.m.  in  the 
Board  Room,  150  Marine  Street,  Lake 
Charles,  Louisiana  to  officially  consider 
the  appropriateness  of  implementing  the 
proposed  Calcasieu  River  Waterway 
navigable  channel  users'  fee. 

The  fee  is  authorized  based  upon 
expenditures  of  the  District's  past  and 
continuing  contribution  to  ensuring 
navigable  channel  configuration 
including,  but  not  limited  to,  acquiring 
lands  for  dredged  material  disposal 
facilities,  funding  the  non-Federal  cost 
to  construct  dikes  for  dredged  material 
disposal  facilities,  emergency  response, 
related  contingency  planning, 
procurement  of  equipment  and 
facilities,  necessary  personnel  training, 
operation  of  the  navigation  project  to 
include  navigation-related 
improvements  [e.g.  procurement  of  an 
internet-based  Harbor  Management 
System  capable  of  supporting/utilizing 
NOAA's  Physical  Oceanographic  Real- 
Time  data  system  and  the  U.S.  Coast 
Cuard's  intended  procurement  of  a 
Vessel  Traffic  Monitoring  system,  and  a 
navigation  security  Automatic 
Identification  System  base  station  and 
other  navigation  security,  safety  and 
efficiency  initiatives).  Channel  users' 
fees  generated  will  offset  the  District's 
incurred  expenses  associated  with 
completed  navigation  projects  not  to 
exceed  actual  accrued  District 
expenditures.  The  fee  would  not  be 
duplicitous  with  federal  Harbor 
Maintenance  Tax  assessments  incurred 


under  Public  Law  99-662  (26  U.S.C 
4461).  as  amended. 

Exempted  vessels  include: 

Vessels  owned  and  operated  by  the  United 
States  Government,  a  foreign  country,  a  state, 
or  a  political  subdivision  of  a  country  or 
state,  unless  engaged  in  commercial  services; 
lowing  vessels;  vessels  engaged  in  dredging 
activities;  vessels  engaged  in  intraport 
movements;  and  vessels  with  design  draught 
(draft)  of  20  feet  (6.095  meters)  or  less. 

The  following  is  a  proposed  fee 
schedule,  for  vessels  calling  on  non- 
public Calcasieu  River  ship  terminals 
under  the  jurisdiction  of  the  District: 

Length  Overall  (LOA)  in  meters  x 
Design  Draught  (DRAFT)  in  Meters  x 
($0.1)=  SUsers"  Fee 

Example:  280  meters(LOA)  x  11 
meters  draft  x  $0.1=  $308.00 

The  design  draught  (draft)  as 
indicated  in  "Lloyds  Register  of 
Shipping,"  if  exceeding  forty  feet  (40') 
or  12.189  meters,  will  be  limited  to 
12.189  meters  for  this  fee  computation 
for  vessels  other  than  heavylift  vessels 
conducting  loading  or  offloading 
evolutions  in  the  Cameron  Hole. 

Users'  fee  at  the  aforementioned  rates, 
charged  to  applicable  vessels  calling  on 
public  Calcasieu  River  terminals  under 
the  jurisdiction  of  the  District,  will  be 
specifically  accounted  for  within  the 
dockage  tariff. 

Under  33  U.S.C.  2236(a)(5),  a  public 
hearing  on  the  proposed  harbor  users' 
fee  is  scheduled  for  December  9,  2002 
commencing  at  5  p.m.  in  the  Board 
Room,  150  Marine  Street,  Lake  Charles, 
Louisiana.  Upon  completion  of  the 
public  hearing  and  public  comment 
period,  the  Board  is  directed  to  transmit 
the  final  fee  schedule  concurrently  to 
the  Army  Corps  of  Engineers  New 
Orleans  District  Engineer,  Director  of 
Civil  Works  Corps  Headquarters,  the 
Assistant  Secretary  of  the  Army  for  Civil 
Works,  and  to  the  Federal  Maritime 
Commission  in  the  form  of  the  adopted 
Resolution. 

Under  33  U.S.C.  2236(a)(6)  public 
comments  concerning  the  proposed 
harbor  users'  fee  should  be  directed  in 
writing  to  James  L.  Robinson,  Director  of 
Navigation,  Lake  Charles  Harbor  and 
Terminal  District,  PO  Box  3753,  Lake 
Charles,  Louisiana  70602.  Tel.  (337) 
493-3620.  The  public  comment  period 
will  close  upon  the  close  of  business  at 
5  p.m.,  December  20,  2002.  Written 
comments  must  be  received  by  the 
District  on  or  before  that  date  in  order 
to  be  considered  by  the  Board  prior  to 
taking  final  action  on  the  proposed 
harbor  usage  fee. 
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Dated:  September  27,  2002. 
Michael  J.  Walsh, 

Colonel.  U.S.  Army.  Executive  Director  of 

Civil  Works. 

[FR  Doc.  02-26644  Filed  10-18-02;  8:45  am] 

BILUNG  CODE  371(Hn-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.3S9B] 

Eariy  Reading  First  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  reopening  the  Early 
Reading  First  Program  grant  competition 
for  fiscal  year  (FY)  2002  to  extend  the 
Full  Application  deadline  date. 

SUMMARY:  The  Secretary  reopens  the 
Early  Reading  First  Program  grant 
competition  for  FY  2002  to  extend  the 
deadline  date  for  the  submission  of  Full 
Applications.  The  Secretary  takes  this 
action  because  of  delivery  problems  due 
to  unexpected  traffic  stoppages  in  the 
Washington,  DC  area  on  the  original 
receipt  deadline  of  Friday,  October  11. 

Eligibility:  This  extension  applies  to 
all  eligible  applicants  for  the  Full 
Application  phase  of  the  Early  Reading 
First  grant  competition  for  FY  2002. 
DATES:  The  original  receipt  deadline  for 
Full  Applications  under  the  Early 
Reading  First  Program  for  FY  2002  was 
Friday,  October  11,  2002.  However,  the 
Washington,  DC  area  experienced 
significant  traffic  disruptions  on  that 
date,  including  the  closure  of  major 
highways  into  the  area. 

Therefore,  the  Department  extends  the 
receipt  deadline  for  Full  Applications 
and  reopens  the  competition  for  a  very 
short  time  to  address  this  situation. 

The  new  deadline  for  receipt  of  Full 
Applications  under  the  Early  Reading 
First  Program  for  FY  2002  is  Tuesday, 
October  22,  2002  (including  for  certain 
applicants  from  Louisiana,  as  discussed 
later  under  this  heading).  If  you  or  a 
courier  or  delivery  service  deliver  an 
application  by  hand,  the  deadline  is  at 
4:30  p.m.  on  October  22.  The  October  22 
deadline  replaces  the  original  October 
11,  2002  receipt  deadline  for  Full 
Applications. 

All  other  instnictions  for  transmitting 
applications  in  the  Early  Reading  First 
application  package  (pp.  E-3  and  E-4) 
remain  in  effect.  The  deadline  date  for 
the  transmittal  of  State  process 
recommendations  by  State  Single  Points 
of  Contact  (SPOCs)  and  comments  by 
other  interested  parties  remains  as 
originally  posted. 

An  extension  notice  for  certain 
applicants  from  Louisiana  submitting 
Full  Applications  was  published  in  the 


Federal  Register  on  October  11,  2002 
(67  FR  63390),  under  which  the  receipt 
deadline  was  extended  to  Friday, 
October  18,  2002,  due  to  Tropical  Storm 
Lili.  The  extension  in  this  notice  to 
Tuesday,  October  22,  2002.  also  applies 
to  those  Louisiana  applicants. 

The  original  notice  inviting 
applications  (for  both  Pre-Applications 
and  Full  Applications)  was  published  in 
the  Federal  Register  on  June  7.  2002  (67 
FR  39369-39374). 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Bethel  or  Mary  Ann  Lesiak.  Office 
of  Elementary  and  Secondary 
Education.  400  Maryland  Avenue  SW.. 
Washington,  DC  20202-6132. 
Telephone:  (202)  260-4555,  or  via 
Internet:  erj@ed.gov.  Applications  for, 
and  information  about,  the  Early 
Reading  First  program  competition  are 
available  here:  http://www.ed.gov/ 
offices/OESE/earlyrea  ding/ in  dex.html. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

If  you  want  to  transmit  a 
recommendation  or  comment  under 
Executive  Order  12372,  you  can  find  the 
latest  list  cuid  addresses  of  individual 
SPOCs  on  the  Web  site  of  the  Office  of 
Management  and  Budget  at  the 
following  address:  bttp:// 
www.whitehouse.gov/omb/grants. 

If  you  are  an  individual  with  a 
disability,  you  may  obtain  this 
document  in  an  alternative  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  either 
of  the  contact  persons  listed  in  this 
notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://ww'\\'.access.gpo.gov/nara/ 
index.html. 


Dated:  October  17.  2002. 
Susan  B.  Neuman, 

Assistant  Secretary-  for  Elementary  and 
Secondary  Education. 

[FR  Doc.  02-26868  Filed  lO-lH-02;  8:4.t  ami 
BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service;  Performance 
Review  Board 

AGENCY:  Department  of  Energy. 
ACTION:  SES  Performance  Review  Board 
Standing  Register. 

SUMMARY:  This  notice  provides  the 
Performance  Review  j^oard  Standing 
Register  for  the  Department  of  Energy. 
This  listing  supersedes  all  previously 
published  lists  of  PRB  members. 
EFFECTIVE  DATE:  These  appointments  are 
effective  as  of  September  30.  2002. 

Ackerly,  Lawrence  R. 
Allison,  Jeffrey  M. 
Anderson.  Charles  E. 
.■\nderson.  lames  L. 
Anderson.  Margot  H. 
Angulo,  Veronica  A. 
.\oki.  Steven 
Arkin.  Richard  W. 
.Arthur  HI.  William  John 
Ascanio.  Xavier 
Baca,  Frank  A. 
Baca.  Mark  C. 
Bailey  [r.  Lawrence  O. 
Bajura.  Rita  A 
Baker.  Kenneth  E. 
Ballard.  William  W. 
Barker  Ir.  William  L. 
Bashista.  )ohn  R. 
Bauer,  Carl  O. 
Baur,  Daniel  ). 
Beckett.  Thomas  H. 
Beecy.  David  I. 
Bergholz  )r.  Warren  E. 
Berube.  Raymond  P. 
Bielan.  Douglas  ). 
Biison.  Helen  E. 
Black,  Richard  L. 
Black.  Steven  K. 
Blackwood,  Edward  B. 
Bladow.  )oel  K. 
Boardman.  Karen  L. 
Borchardt,  Charles  .\. 
Borgstrom.  Carol  M. 
Borgstrom.  Howard  G. 
Bowman,  Gerald  C. 
Boyd,  Gerald  G. 
Braden  )r.  Robert  C. 
Bradlev.  Samuel  M. 
Brendlinger.  Terry  L. 
Brewer.  Robert  H. 
Breznay,  George  B. 
Brocoum.  Stephan  ). 
Brodman.  John  R. 
Bromberg.  Kenneth  M. 
Bronstein.  Eli  B. 
Brown  III.  Robert  ) 
Brumley.  William  J. 
Bubar,  Patrice  M. 
Burns,  Allen  L. 
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Burrows.  Charle-,  VV 
Butler,  ferome  M 
Butler.  Roger  .^ 
Campbell.  Elizabeth  E. 
(Campbell.  lames  Thomas 
Carabetta.  Ralph  .X 
(Jaravelli.  lohn  M 
Cardinali.  Henrv  .A 
Carey  Ir.  Robert  H 
Carlson,  [ohn  T 
Carlson.  Kathleen  .^nn 
Carv.  Sttnen  \' 
Cavanagh.  lames  I 
Chacey.  Kenneth  A 
Chanev.  Kimberly  A  Hayes 
Christensen.  William  ). 
Chun. Sun  W 
Clark  in.  Willie 
Clark.  lohn  R 
Clausen.  .Max  Jon 
Cobum.  Leonard  L     . 
Combs,  Marshall  O 
Conti.  lohn  I 
Cook.  John  S. 
Corey.  Ray  I. 
Costlow.  Brian  D, 
Cowan,  C.wendolyn  S. 
Craig  Ir,  lai  k  R 
Crandall.  David  H. 
Crawford.  David  VV. 
Cross.  Claudia  A. 
Crowe.  Richard  C. 
Cumesty,  Edward  G. 
Curtis,  lames  H 
Cvgelman.  .-Xndre  I 
DWgostmo.  Thomas 
Darugh.  David  G 
Davies.  Nelia  A 
De  Lorenzo.  Ralph  H. 
Decker.  lames  F 
Dedik.  Patnt'ia 
Degrasse  Ir.  Robert  W. 
Dehmer,  Patricia  M 
Dehoratiis  Ir.  Guido 
Deihl.  Michael  .\. 
Delwiche.  Gregory  k 
Demko.  loseph  C, 
Dennison.  William  I. 
Der.  Victor  k 
Dever.  Gertrude  L. 
Difiglio.  Carmen  NMN. 
Dixon.  Robert  k 
Dobriansk\.  Lari-.a  t. 
Doggett,  FrederK  k  [) 
Dohert\ .  Donald  P 
Doolev  III.  George  I. 
Durnan.  Denis  D, 
Dyer.  I,  Russell 
Eberwein,  Catherine  D. 
Edmondson,  lohn  |, 
Egger,  Marv  H 
El  wood,  lerrv  W. 
Erickson,  Leif 
Erickson,  Ralph  E. 
Esvelt.  Terence  G. 
Evans,  karen  S 
Faulkner,  Dnuoids  I. 
Fiore.  James  I 
Fitzgerald.  Chervl  P 
Folev,  kathleen  Y. 
Folker.  Robert  D. 
Fowler.  lennifer  lohnson 
Franklin.  Charles  Anson 
Fra/ier   Marvin  E. 
Frei.  .Mark  W 
Frvberger    Ifrt'sa 


Fiiriga,  Ri(  hard  D. 
Fygi,  Km   I 
Gale    Harrv  G 
Gari  la,  .Marvin  L. 
(;arland.  Robert  VV 
(iarson,  Heiirv  k. 
Gebus.  (.leiirge  R, 
Geidl,  lohn  (! 
Gibson  Ir,  William  C 
Gibson,  ludilh  L) 
Gilbertsuii.  Mark  .'\ 
Ginsberg.  .Mark  B 
Glenn.  Daniel  E 
c;lotfeltv.  lames  VV, 
(■olan,  Paul  M, 
(.;oldsmith,  Robert  .N.MN, 
Gollomp,  Lawrence  A 
Goodrum,  William  S 
Gordon-Hagerty,  Lisa  E 
Gottlieb,  Paul  A 
(Ireenberg,  Ravmond  F 
Greenwood,  lohnnie  D 
Gross,  Thomas  I 
(Junn  Ir,  Marvin  E. 
Gurule,  David  A 
Haberman.  Norton  .N'MN. 
Hacskaylo.  Michael  S, 
Hafner.  Steven  C. 
Hansen.  (Charles  A 
Hardin.  Michael  G 
HardwK;k  Ir,  Ravmond  I, 
Harlman.  lames  k, 
Hartman,  lohn  R. 
Harvev,  lohn  R. 
Harvev    Tobm  k, 
Hass.  Rickev  R, 
Hawthorne,  loan  (iates 
Headlev,  Larrv  C. 
Heenaii,  Thomas  F 
Henvlev  h,  Willie  F, 
Hibbitts  Ir,  Howard  D. 
Hii  kok,  Steven  G. 
Hill,  David  R. 
Hirahara,  lames  S, 
Hudson,  Patru  ia  |, 
Hollander,  .Marc  S 
Holland.  Michael  D 
Hollowell.  Hettv  L.  N. 
Hooper,  Mu.hael  k 
Hopt,  Richard  H 
Horton,  Donald  (i. 
Hudome,  Randa  F 
Huizenga,  David  G. 
Himemuller,  Maureen  A 
Hiit/^ler.  .Mar\  lean 
1/ell.  kath\  D 
lafte,  Harold 
U'likiiis,  Robert  (, 
lohiiMin.  Frederu  k  M. 
luhnson.  Milton  D 
liihnson.  Owen  B. 
lohnson.  Robert  Shane 
lohiison.  Sandra  L, 
lohiistoii,  Man 
lones.  C'   Ri(  k 
lordan,  Rosalie  M 
IciM'ph.  .\ntionette  (Jravso 
luare/.  Luna  D 
lucketl.  Donald  A 
ludge.  Geoifrtn  |. 
kane,  Mi(  hael  C. 
kelliher,  loseph  T 
kennedv , lohn  P 
kersten,  lohn  H 
keselhurg,  lames  D 
kfssU'r,  Elizabeth  A. 


kight.  Gene  H. 
kilgore.  Webster  C. 
kilpatrick,  Michael  A. 
kirkendall.  Nancy  I- 
Kirkman,  Larry  D. 
kirk.  Robert  S. 
klein.  keith  A. 
klein.  Susan  Elaine 
knipp,  Robert  M. 
knox.  Eric  K. 
konopnicki,  Thad  T. 
kovar.  Dennis  G. 
kruger.  Paul  W. 
Lambert.  lames  B. 
Landers.  James  C. 
Lane.  Anthony  R- 
Lange,  Robert  G. 
Lawrence,  Andrew  C. 
Lee,  Steven  NMN. 
Lehman,  Daniel  R. 
Levin  Jr.  William  B. 
Lewis  Jr,  William  A. 
Lewis.  Roger  A. 
Lightner.  Ralph  G, 
Longsworth,  Paul  M, 
Lopatto.  Jeanne  T, 
Lowe,  Owen  W, 
Maddox,  Mark  R, 
Maguire,  Joseph  J, 
Magwood  IV,  William  D. 
Mahaley,  Joseph  S. 
Maharay.  William  S. 
Maher.  Mark  W. 
Male.  Barbara  D, 
Malosh.  George  J, 
Mangeno,  James  J, 
Mann,  Thomas  O, 
Marcois.  Barton  W, 
Marcus.  Gail  H. 
Markel  Ir.  kenneth  E. 
Marks  Jr.  David  L. 
Marlav.  Robert  C. 
Marmolejos.  Poli  A. 
Masterson,  Mary  A. 
Mazurowski.  Barbara  A. 
McCloud.  Floyd  R. 
McCracken.  Stephen  H. 
McDonnell  III.  lames  F. 
Mckee.  Barbara  N. 
.McMonigle.  loseph  P. 
McRae.  lames  Bennett 
McSlarrow.  kyle  E. 
Meeks,  Timothv  I, 
Mellington.  Suzanne  P. 
Mever.  Charles  E. 
Michelsen,  Stephen  I, 
Miller.  Clarence  L, 
Miller.  Deborah  C, 
Millhone,  lohn  P. 
Milner,  Ronald  A. 
Miotla,  Dennis  M, 
Monette.  Deborah  D. 
.Monhart,  lane  L, 
Moorer,  Richard  F. 
Morrow,  Margaret  k, 
Mosquera.  lames  P. 
Mournighan.  Stephen  D. 
Mueller.  Troy  J. 
Murphie.  William  E. 
Murphy.  .Mice  Q, 
Nealv,  Carson  L, 
Nichols.  Clayton  R. 
Nolan.  Elizabeth  A. 
.Norman.  Paul  E. 
Nulton,  John  D. 
O'Brien,  Betsv  k. 


O'Donovan,  Kevin  M. 
OFaJlon,  John  R. 
Olinger,  Shirley  J. 
Oliver,  Lawrence  R. 
Oliver,  Stephen  R. 
Oosterman,  Carl  H. 
Ott,  Merrie  Christine 
Owendoff,  James  M. 
Owen,  Michael  W. 
Owens,  Karen  A. 
Paduchik,  Robert  A. 
Parks  Jr,  William  P. 
Fames,  Sanford  J. 
Patrinos,  Aristides  A. 
Pearson,  Orin  F. 
Pease,  Harrison  G. 
Penry,  Judith  M. 
Perin,  Stephen  G. 
Peterson,  Bradley  A. 
Pettengill,  Harry  J. 
Piper  II,  Lloyd  L. 
Podonsky,  Glenn  S. 
Foe,  Robert  W. 
Powers.  James  G. 
Powers.  Kenneth  W. 
Price  Jr,  Robert  S. 
Provencher,  Richard  B. 
Przybylek,  Charles  S. 
Przysucha,  John  L. 
Pumphrey,  David  L. 
Rapuano,  Kenneth  P. 
Reed.  Craig  R. 
Rhoderick,  Jay  E. 
Richardson,  Flerbert 
Rispoli,  James  A. 
Roberts,  Michael  NMN. 
Robison,  Sally  A. 
Rodeheaver,  Thomas  N. 
Rodekohr,  Mark  E. 
Rodgers,  Stephen  J. 
Rollow,  Thomas  A. 
Rosen,  Simon  Peter 
Rudins,  George  NMN. 
Rudy,  Gregory  P. 
Ryder,  Thomas  S. 
Salmon,  Jeffrey  T. 
Salm,  Philip  E. 
Sato,  Walter  N. 
Schepens,  Roy  J. 
Schmitt.  Eugene  C. 
Schmitt,  William  A. 
Schnapp,  Robert  M. 
Schneider,  Sandra  L. 
Schoenbauer,  Martin  J. 
Schweitzer,  Eric  A. 
Schwier,  Jean  F. 
Scott,  Bruce  B. 
Scott,  Randal  S. 
Sellers,  Elizabeth  0. 
Shages,  John  D. 
Sharpley,  Christopher  R. 
Shaw,  John  S. 
Shearer.  Elizabeth  L. 
Sherman,  Helen  O. 
Silbergleid,  Steven  A. 
Simpson,  Christopher 
Simpson,  Edward  R. 
Singer,  Marvin  I. 
Siskin,  Edward  J. 
Sitzer,  Scott  B. 
Skubel,  Stephen  C. 
Slutz,  James  A. 
Smith,  Alan  C. 
Smith,  Alexandra  B. 
Smith,  Barry  Alan 
Smith,  Stephen  M. 


Snider,  Linda  J. 
Sohinki.  Stephen  M. 
Solich.  Donald  J. 
Stadler,  Silas  D. 
Staffin.  Robin  NMN. 
Slallman,  Robert  M. 
Stark,  Richard  M. 
Stevens,  Walter  J. 
Stewart  Jr.  Jake  W. 
Stone,  Barbara  R. 
Strakey  Jr,  Joseph  P. 
Strauss,  Neal  J. 
Sullivan,  Daniel  J. 
Sullivan,  John  R. 
Swailes.  John  H. 
Sweeney  II.  James  R. 
Swift,  Justin  R. 
Swink,  Denise  F. 
Sylvester.  William  G. 
Taboas.  Anibal  L, 
Tavares,  Antonio  F. 
Tavlor,  William  J, 
Tedrovv.  Richard  T. 
Thomas,  Iran  L. 
Todd,  John  C. 
Torkos,  Thomas  M. 
Trautman.  Stephen  I. 
Triay.  Ines  R. 
Tryon,  Arthur  E. 
Tun,  James  A. 

Turner.  James  M. 

Underwood.  William  R. 

Vagts.  Kenneth  A. 

Valdez,  William  J. 

Van  Fleet,  James  L. . 

Vanzandt,  Vickie  A. 

Vieth.  Jill  Schroeder 

Wagner,  Patrice  M. 

Wahlquist,  Earl  J. 

Waisley,  Sandra  L. 

Walsh,  Robert  J. 

Warnick.  Walter  L. 

Weedall,  Michael  J. 

Weis,  Michael  J. 

Whatley,  Michael  D. 

Whitaker  Jr,  Mark  B. 

Wieker,  Thomas  L. 

Wilcher,  Larry  D. 

Wilken.  Daniel  H.     • 

Williams,  Alice  C. 

Williams.  Mark  H. 

Williams,  Richard  N. 

Willingham  Jr, Frank  M. 

Willis,  John  VV. 

Wilmot,  Edwin  L. 

Worthington,  Patricia  R. 

Wright,  Stephen  I. 

Wunderlich,  Robert  C. 

Yuan-Soo  Hoo,  Camille  C. 

Zamorski,  Michael  J. 

Ziesing,  Rolf  F. 

Issued  in  Washington,  DC. 
Bruce  M.  Games, 

Director.  Office  of  Management.  Budget  and 

Evaluation/Chief  Financial  Officer. 

[FR  Doc.  02-26671  Filed  10-18-02;  8:45  am] 

BILUNG  CODE  6450-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-739&-4] 

Environmental  Appeals  Board  (EAB); 
Oral  Argument  Before  the  EAB 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  oral  argument. 

SUMMARY:  The  Environmental  Appeals 
Board  (EAB)  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  will  hold  oral 
argument  in  In  re  Carlota  Copper  Co.. 
NPDES  Appeal  Nos.  00-23  and  02-26. 
on  Thursday,  October  24,  2002.  at  10 
a.m.  in  the  EPA  Administrative 
Courtroom,  1201  Constitution  Avenue, 
NW..  Washington,  DC.  The  argument  is 
open  to  the  public. 

DATES:  The  oral  argument  will  be  held 
on  Thursday,  October  24.  2002,  at  10 
a.m. 

ADDRESSES:  The  oral  argument  will  be 
held  in  the  EPA  Administrative 
Courtroom,  1201  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eurika  Durr,  Clerk  of  the  Board, 
telephone:  202-501-7060:  e-mail: 
durr.eurika@epa.gov. 

Dated;  October  9.  2002. 
Ronald  L.  McCallum, 

Environmental  Appeals  Judgf. 

|FR  Doc.  02-26708  Filed  10-18-02:  8:4.5  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7396-8] 

Announcement  a  Public  Stakeholder 
Meeting  on  Drir  <ing  Water  Distribution 
System  Impacts  on  Water  Quality 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  a  public  stakeholder 

meeting. 


SUMMARY:  The  U.S.  Environmental 

Protection  Agenc\  (EPA)  has  scheduled 

a  public  meeting  to  discuss  the  finished 

water  quality  in  distribution  systems. 

The  purpose  of  this  meeting  is  to 

provide  information  to  stakeholders  and 

the  public. 

DATES:  The  stakeholder  Meeting  will  be 

held  from  9  a.m.  to  4  p.m.  Pacific  Time 

on  November  14,  2002. 

ADDRESSES:  The  meeting  will  be  at  the 

Westcoast  Grand  Hotel  at  1415  Fifth 

Avenue,  Seattle,  WA,  phone  (206)  971- 

8000. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  inquiries  contact:  Mr.  Kenneth 
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Rotert.  (202)  564-5280.  e-mail: 
rotert.kenneth@epa.gov.  For  registration 
and  general  information  about  this 
meeting,  please  contact  Ms.  Stephanie 
Danner  at  The  Cadmus  Group.  Inc;  1901 
North  Fort  Mver  Dr.,  Suite  900, 
Arlington,  VA  22209.  bv  phone:  (70.3) 
247-6129;  by  fax:  (703)247-6001,  or  by 
e-mail  at  Sdanner@cadmusgroup.com. 
SUPPLEMENTARY  INF0RMATK3N:  The 
meeting  will  provide  stakeholders 
information  on  nine  white  papers  which 
present  available  data,  information,  and 
research  on  the  potential  public  health 
impacts  of  drinking  water  distribution 
systems. 

Those  registered  by  November  8  will 
receive  background  materials  prior  to 
the  meeting.  .Additional  information  on 
these  and  other  EPA  activities  under 
SDWA  is  available  at  the  Safe  Drinking 
Water  Hotline  at  (800)  426-4791 

Meeting  materials,  including  the 
previously  mentioned  white  papers,  are 
available  at  http://i\'ww. epa.gov/ 
safewater/tcr/tcr.html.  Proceedings  of 
the  meeting  will  also  be  posted  on  this 
website. 

Any  person  needing  special 
accommodations  at  this  meeting. 
including  wheelchair  access,  should 
contact  the  same  previously-noted  point 
of  contact  at  The  Cadmus  Group.  Inc.. 
at  least  five  business  days  before  the 
meeting  so  that  the  Agency  can  mak(> 
appropriate  arrangements 

Same  day  registration  for  this  meeting 
will  be  from  8:45  a.m.  to  9  a.m.  Pacific 
Time. 

Dated:  October  16,  2002. 
Cynthia  C.  Dougherty. 

Director.  Office  of  Ground  Water  and  Drinking 
Water 
IKK  Dcx;.  02-26713  Filed  10-18-02;  8:45  am] 

nUJNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7396-5] 

Public  Water  Supervision  Program 
Revision  for  tlie  State  of  Tennessee 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  tentative  approval. 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Tennessee  is  revising  its 
approved  Public  Water  System 
Supervision  Program.  Tennessee  has 
adopted  drinking  water  regulations 
which  incorporate  the  requirements  of 
the  Public  Notification  Rule.  EPA  has 
determined  that  these  revisions  are  no 
less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA 


intends  to  approve  this  State  program 
revision. 

.Ml  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  November 
20,  2002,  to  the  Regional  Administrator 
at  the  address  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
November  20,  2002,  a  public  hearing 
will  be  h(!ld.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received,  and  the  Regional 
.Administrator  does  not  elect  to  hold  a 
hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  November  20.  2002.  Any 
request  for  a  public  hearing  shall 
include  the  following  information:  (1) 
The  name,  address,  and  telephone 
number  of  the  individual  organization, 
or  other  entity  requesting  a  hearing;  (2) 
A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrators  determination  and  a 
brief  statement  of  the  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  (3)  The  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  the  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices:  Tennessee 
Department  of  Environment  and 
Conservation,  Division  of  Water  Supply. 
401  Church  Street.  L&C  Tower,  Sixth 
Floor,  Nashville,  Tennessee,  37243- 
1549,  or  at  the  Environmental  Protection 
Agency,  Region  4,  Drinking  Water 
Section,  61  Forsyth  Street  Southwest, 
Atlanta,  Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  Doyle.  EPA  Region  4,  Drinking 
Water  Section  at  the  .Atlanta  address 
given  above,  or  by  telephonaat  (404) 
562-9942. 

Authority:  Sections  1401  and  14i:i  of  the 
Safe  Urinking  Water  Act,  as  amended  (1996). 
and  40  CKK  parls  141  and  142. 

Dated:  September  24.  2002. 
A.  Stanley  Meibur^. 

Acting  Regional  Administrator,  Ri'gion  4 
IKK  Ddt    n2-2t.7n  Kilfd  10-18-02;  8:4.t  ami 
BILLING  CODE  6560-50-P 


DEPARTIMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifiers:  CMS-10074,  CMS- 
R-0290.  CMS-R-0285.  &  CMS-2744] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarify  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Program  for  the 
.All-inclusive  Elderlv  Health  Survey 
(PHS);  Form  No.:  CMS-10074  (0M'B# 
0938-NEW);  Use:  The  Centers  for 
Medicare  &  Medicaid  Services  has 
developed  a  survey,  the  PHS,  that  is 
similar  to  the  Health  Outcomes  Survey 
(HOS).  The  main  purpose  of  the  PHS  is 
to  collect  health  status  information  that 
may  be  used  to  adjust  Medicare 
payments  to  PACE  organizations.  It  has 
been  successfully  pilot-tested  to  assess 
response  rates  and  accuracy  of 
responses  under  different  distribution 
approaches.  The  pilot  test  enabled  CMS 
to  select  an  approach  whereby  PACE 
enrollees  will  be  sent  surveys  to  fill  out 
and  can  request  assistance  from  family 
or  professionals.;  Frequency:  Annually; 
Affected  Public:  Individuals  or 
Households,  Not-for-profit  institutions; 
Number  of  Respondents:  15,800;  Total 
Annual  Responses:  5,814;  Total  Annual 
Hours:  1082. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
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Information  Collection:  Procedures  for 
Making  National  Coverage  Decisions; 
Form  No.:  CMS-R-0290  (OMB#  0938- 
0776);  Use:  These  information  collection 
requirements  provide  the  process  CMS 
will  use  to  make  a  nationail  coverage 
decision  for  a  specific  item  or  service 
under  sections  1862  and  1871  of  the 
Social  Security  Act.  This  will  streamline 
our  decision  making  process  and  will 
increase  the  opportunities  for  public 
participation  in  making  national 
coverage  decisions;  Frequency:  Other  (as 
needed);  Affected  Public:  Business  or 
other  for-profit,  Not-for-profit 
institutions;  Number  of  Respondents: 
200;  Total  Annual  Responses:  200;  Total 
Annual  Hours:  8,000. 

(3)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Retirement  Benefit  Information;  Form 
No.:  CMS-R-0285  (OMB#  0938-0769); 
Use:  This  information  is  needed  to 
determine  whether  a  beneficiary  meets 
the  requirements  for  reduction  of  the 
Part  A  premium  to  zero.;  Frequency:  On 
occasion.;  Affected  Public:  State,  Local 
or  Tribal  Government;  Number  of 
Respondents:  1,500;  Total  Annual 
Responses:  1,500;  Total  Annual  Hours: 
208. 

(4)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Medical  Information  System 
ESRD  Facility  Survey;  Form  No.:  CMS- 
2744  (OMB#  0938-0447);  Use:  The 
ESRD  Facility  Survey  form  is  completed 
annually  by  Medicare  approved 
providers  of  dialysis  and  transplant 
services.  The  CMS-2744  is  designed  to 
collect  information  concerning 
treatment  trends,  utilization  of  services 
and  patterns  of  practice  in  treating 
ESRD  patients.;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions; 
Number  of  Respondents:  4,225;  Total 
Annual  Responses:  4,225;  Total  Annual 
Hours:  33,800. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 


CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room  N2-14-26.  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  October  10.  2002. 

John  P.  Burke.  Ill, 

Paperwork  Reduction  .Act  Team  Leader.  CMS 
Reports  Clearance  Officer.  Office  of  Strategic 
Operations  and  Strategic  Affairs.  Division  of 
Regulations  Development  and  Issuances. 

[FR  Doc.  02-26652  Filed  10-18-02;  8:45  am) 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-21] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  anv 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technolog\'  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Withholding 
Medicare  Payments  to  Recover 
Medicaid  Overpayments  and 
Supporting  Regulations  in  42  CFR 
447.31;  Form  No.:  CMS-R-21  (OMB# 
0938-0287);  Use:  Overpayments  may 
occur  in  either  the  Medicare  and 
Medicaid  program,  at  times  resulting  in 
a  situation  where  an  institution  or 


person  that  provides  services  owes  a 
repayment  to  one  program  while  still 
receiving  reimbursement  from  the  other. 
Certain  Medicaid  providers  that  are 
subject  to  offsets  for  the  collection  of 
Medicaid  overpayments  may  terminate 
or  substantially  reduce  their 
participation  in  Medicaid,  leaving  the 
State  Medicaid  Agency  unable  to 
recover  the  amounts  due.  These 
information  collection  requirements 
give  CMS  the  authority  to  recover 
Medicaid  overpayments  by  offsetting 
payments  due  to  a  provider  under  the 
program;  Frequency:  On  occasion; 
Affected  Public:  State,  Local,  or  Tribal 
Government;  Number  of  Respondents: 
54;  Total  Annual  Responses:  27;  Total 
Annual  Hours:  81. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.bcfa.gov/regs/ 
prdact95.htm.  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork<&hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  davs  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  October  10.  2002. 
John  P,  Burke.  III. 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer.  Office  of  Strategic 
Operations  and  Regulator}-  Affairs.  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  02-26653  Filed  10-18-02:  8:45  ami 

BILUNG  CODE  4120-0:M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-8013-N] 
RIN  0938-AL56 

Medicare  Program;  inpatient  Hospital 
Deductible  and  Hospital  and  Extended 
Care  Services  Coinsurance  Amounts 
for  2003 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 

ACTION:  Notice. 


summary:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
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coinsurance  amounts  for  services 
furnished  in  calendar  year  2003  under 
Medicare's  Hospital  Insurance  program 
(Medicare  Part  A).  The  Medicare  statute 
specifies  the  formulae  used  to  determine 
these  amounts. 

The  inpatient  hospital  deductible  will 
be  $840.  The  daily  coinsurance  amounts 
will  be;  (a)  S210  for  the  61st  through 
90th  day  of  hospitalization  in  a  benefit 
period:  (b)  S420  for  lifetime  reserve 
days;  and  (c)  S105.00  for  the  21st 
through  100th  day  of  extended  care 
services  in  a  skilled  nursing  facility  in 
a  benefit  period. 

EFFECTIVE  DATE:  This  notice  is  effective 
on  )anuar\'  1.  2003. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Clare  McFariand,  (410)  786-63^0 

For  case-mLx  analysis  only:  Gregory  |. 
Savord,  (410)  786-1521. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1813  of  the  Social  Security 
Act  (the  Act)  provides  for  an  inpatient 
hospital  deductible  to  be  subtracted 
from  the  amount  payable  by  Medicare 
for  inpatient  hospital  services  furnished 
to  a  beneficiary-.  It  also  provides  for 
certain  coinsurance  amounts  to  be 
subtracted  from  the  amounts  payable  by 
Medicare  for  inpatient  hospital  and 
extended  care  services.  Section 
1813(b)(2)  of  the  Act  requires  us  to 
determine  and  publish,  between 
September  1  and  September  15  of  each 
year,  the  amount  of  the  inpatient 
hospital  deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amounts  applicable  for  services 
furnished  in  the  following  calendar 
year. 

II.  Computing  the  Inpatient  Hospital 
Deductible  for  2003 

Section  1813(b)  of  the  Act  prescribes 
the  method  for  computing  the  amount  of 
the  inpatient  hospital  deductible  The 
inpatient  hospital  deductible  is  an 
amount  equal  to  the  inpatient  hospital 
deductible  for  the  preceding  calendar 
year,  changed  by  our  best  estimate  of  the 
payment-weighted  average  of  the 
applicable  percentage  increases  (as 
defined  in  section  1886(b)(3)(B)  of  the 
Act)  used  for  updating  the  payment 
rates  to  hospitals  for  discharges  in  the 
fiscal  yeair  that  begins  on  October  1  of 
such  preceding  calendar  year,  and 
adjusted  to  reflect  changes  in  real  case 
mix.  The  adjustment  to  reflect  changes 
in  real  case  mix  is  determined  on  the 
basis  of  the  most  recent  case  mix  data 
available.  The  amount  determined 
under  this  formula  is  rounded  to  the 
nearest  multiple  of  $4  (or,  if  midway 


between  two  multiples  of  S4,  to  the  next 
higher  multiple  of  $4). 

Under  section  1886(b)(3)(B){i)  of  the 
Act.  as  amended  by  section  4401(a)  of 
the  Balanced  Budget  Act  of  1997  (BBA 
97)  (Pub.  L.  105-33)  and  section  301(a) 
of  the  Medicare,  Medicaid  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (Pub.  L.  106-554,  enacted 
on  December  21.  2000),  the  percentage 
increase  used  to  update  the  payment 
rates  for  fiscal  year  2003  for  hospitals 
paid  under  the  prospective  payment 
system  is  the  market  basket  percentage 
increase  minus  0.55  percentage  points. 

Under  section  1886(b)(3)(B)(ii)  of  the 
Act,  the  percentage  increase  used  to 
update  the  payment  rates  for  fiscal  year 
2003  for  hospitals  excluded  from  the 
prospective  payment  system  is  the 
market  basket  percentage  increase, 
defined  according  to  section 
1886(b)(3)(B)(iii)  of  the  Act. 

The  market  basket  percentage  increase 
for  fiscal  year  2003  is  3.5  percent,  as 
announced  in  the  final  rule  titled 

Medicare  Program;  Clhanges  to  the 
Hospital  Inpatient  Prospective  Payment 
Systems  and  Fiscal  Year  2003  Rates; 
Final  Rule  "  published  in  the  Federal 
Register  on  August  1 .  2002  (67  FR 
49982)  Therefore,  the  percentage 
increase  for  hospitals  paid  under  the 
prospective  payment  system  is  2.95 
percent.  The  average  payment 
percentage  increase  for  hospitals 
excluded  from  the  prospective  payment 
system  is  3.5  percent.  VVeighting  these 
percentages  in  accordance  with 
payment  volume,  our  best  estimate  of 
the  payment-weighted  average  of  the 
increases  in  the  payment  rates  for  fiscal 
year  2003  is  3.0  percent. 

To  develop  the  adjustment  for  real 
case  mix.  we  first  calculated  for  each 
hospital  an  average  case  mix  that 
reflects  the  relative  costliness  of  that 
hospital's  mix  of  cases  compared  to 
those  of  other  hospitals.  We  then 
computed  the  change  in  average  case 
mix  for  hospitals  paid  under  the 
Medicare  prospective  payment  system 
in  fiscal  year  2002  compared  to  fiscal 
year  2001.  (We  excluded  from  this 
calculation  hospitals  excluded  from  the 
prospective  payment  system  because 
their  payments  are  based  on  reasonable 
costs  and  are  affected  only  by  real 
changes  in  case  mix.)  We  used  bills 
from  prospective  payment  hospitals 
received  in  CMS  as  of  July  2002.  These 
bills  represent  a  total  of  about  8.8 
million  discharges  for  fiscal  year  2002 
and  provide  the  most  recent  case  mix 
data  available  at  this  time.  Based  on 
these  bills,  the  change  in  average  case 
mix  in  fiscal  year  2002  is  0.17  percent. 
Based  on  past  experience,  we  expect  the 
overall  case  mix  change  to  be  0.5 


percent  as  the  year  progresses  and  more 
fiscal  year  2002  data  become  available. 

Section  1813  of  the  Act  requires  that 
the  inpatient  hospital  deductible  be 
adjusted  only  by  that  portion  of  the  case 
mix  change  that  is  determined  to  be 
real.  We  estimate  that  the  change  in  real 
case  mix  for  fiscal  year  2002  is  0.5 
percent. 

Thus,  the  estimate  of  the  payment- 
weighted  ayerage  of  the  applicable 
percentage  increases  used  for  updating 
the  payment  rates  is  3.0  percent,  and  the 
real  case  mix  adjustment  factor  for  the 
deductible  is  0.5  percent.  Therefore, 
under  the  statutory'  formula,  the 
inpatient  hospital  deductible  for 
services  furnished  in  calendar  year  2003 
is  $840.  This  deductible  amount  is 
determined  by  multiplying  $812  (the 
inpatient  hospital  deductible  for  2002) 
by  the  payment-weighted  average 
increase  in  the  payment  rates  of  1.03 
multiplied  by  the  increase  in  real  case 
mix  of  1.005,  which  equals  $840.54  and 
is  rounded  to  $840. 

III.  Computing  the  Inpatient  Hospital 
and  Extended  Care  Services 
Coinsurance  Amounts  for  2003 

The  coinsurance  amounts  provided 
for  in  section  1813  of  the  Act  are 
defined  as  fixed  percentages  of  the 
inpatient  hospital  deductible  for 
services  furnished  in  the  same  calendar 
year.  Thus,  the  increase  in  the 
deductible  generates  increases  in  the 
coinsurance  amounts.  For  inpatient 
hospital  and  extended  care  services 
furnished  in  2003,  in  accordance  with 
the  fixed  percentages  defined  in  the  law, 
the  daily  coinsurance  for  the  61st 
through  90th  day  of  hospitalization  in  a 
benefit  period  will  be  $210  (one-fourth 
of  the  inpatient  hospital  deductible);  the 
daily  coinsurance  for  lifetime  reserve 
days  will  be  $420  (one-half  of  the 
inpatient  hospital  deductible);  and  the 
daily  coinsurance  for  the  21st  through 
100th  day  of  extended  care  services  in 
a  skilled  nursing  facility  in  a  benefit 
period  will  be  $105.00  (one-eighth  of 
the  inpatient  hospital  deductible). 

IV.  Cost  to  Beneficiaries 

We  estimate  that  in  2003  there  will  be 
about  8.95  million  deductibles  paid  at 
$840  each,  about  2.31  million  days 
subject  to  coinsurance  at  $210  per  day 
(for  hospital  days  61  through  90).  about 
1.03  million  lifetime  reserve  days 
subject  tc  coinsurance  at  $420  per  day. 
and  about  26.50  million  extended  care 
days  subject  to  coinsurance  at  $105.00 
per  day.  Similarly,  we  estimate  that  in 
2002  there  will  be  about  8.78  million 
deductibles  paid  at  $812  each,  about 
2.27  million  days  subject  to  coinsurance 
at  $203  per  day  (for  hospital  days  bl 
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through  90),  about  1.01  million  lifetime 
reserve  days  subject  to  coinsurance  at 
$406  per  day,  and  about  25.99  million 
extended  care  days  subject  to 
coinsurance  at  $101.50  per  day. 
Therefore,  the  estimated  total  increase 
in  cost  to  beneficiaries  is  about  $580 
million  (rounded  to  the  nearest  $10 
million),  due  to  (1)  the  increase  in  the 
deductible  and  coinsurance  amounts 
and  (2)  the  change  in  the  number  of 
deductibles  and  daily  coinsurance 
amounts  paid. 

V.  Waiver  of  Proposed  Notice  and 
Comment  Period 

The  Medicare  statute,  as  discussed 
previously,  requires  publication  of  the 
Medicare  Part  A  inpatient  hospital 
deductible  and  the  hospital  and 
extended  care  services  coinsurance 
amounts  for  services  for  each  calendar 
year.  The  amounts  are  determined 
according  to  the  statute.  As  has  been  our 
custom,  we  use  general  notices,  rather 
than  notice  and  comment  rulemaking 
procedures,  to  make  the 
announcements.  In  doing  so,  we 
acknowledge  that,  under  the 
Administrative  Procedure  Act, 
interpretive  rules,  general  statements  of 
policy,  and  rules  of  agency  organization, 
procedure,  or  practice  are  excepted  from 
the  requirements  of  notice  and  comment 
rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 
comment.  However,  we  may  waive  that 
procedure  if  we  find  good  cause  that 
prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  formulae  used 
to  calculate  the  inpatient  hospital 
deductible  and  hospital  and  extended 
care  services  coinsurance  amounts  are 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  following  those 
formulae.  Moreover,  the  statute 
establishes  the  time  period  for  which 
the  deductible  and  coinsurance  amounts 
will  apply  and  delaying  publication 
would  be  contrary  to  the  public  interest. 
Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice  and 
solicitation  of  public  comments. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354).  section  1102(b)  of 
the  Social  Security  Act,  the  Unftmded 
Mandates  Reform  Act  of  1995  (Pub.  L, 
104-4),  and  Executive  Order  13132. 


Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  As  stated  in  section  IV  of 
this  notice,  we  estimate  that  the  total 
increase  in  costs  to  beneficiaries 
associated  with  this  notice  is  about  $580 
million  due  to  (1)  the  increase  in  the 
deductible  and  coinsurance  amounts 
and  (2)  the  change  in  the  number  of 
deductibles  and  daily  coinsurance 
amounts  paid.  Therefore,  this  notice  is 
a  major  rule  as  defined  in  Title  5, 
United  States  Code,  section  804(2)  and 
is  an  economically  significant  rule 
under  Executive  Order  12866. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6 
million  to  $29  million  in  any  1  year. 
Individuals  and  States  cu^  not 
considered  small  entities.  We  have 
determined  that  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  we  are  not  preparing  an 
analysis  for  the  RFA. 

hi  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  amalysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  an  analysis  for  section 
1102(b)  of  the  Act. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditures  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  governments  or  on 
the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 


must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  notice  has  no  consequential  effect 
on  State  or  local  governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Sees.  1813(b)(2)  of  the  Social 
Security  Act  (42  IJ.S.C.  1395e-2(b)(2)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance) 

Dated:  September  4,  2002. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  Sr 
Medicaid  Senices. 

Dated:  September  20,  2002. 
Tommy  G.  Thompson, 

Secretary: 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-8014-N] 
RIN  0938-AL63 

Medicare  Program;  Monthly  Actuarial 
Rates  and  Monthly  Supplementary 
Medical  Insurance  Premium  Rate 
Beginning  January  1. 2003 

agency:  Centers  for  Medicare  & 
Medicaid  Ser\'ices  (CMS).  HHS. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
1839  of  the  Social  Security  Act  (the 
Act),  this  notice  announces  the  monthly 
actuarial  rates  for  aged  (age  65  and  over) 
and  disabled  (under  age  65)  enrollees  in 
the  Medicare  Supplementary-  Medical 
Insurance  (SMI)  program  for  2003.  It 
also  announces  the  monthly  SMI 
premium  to  be  paid  by  all  enrollees 
during  2003.  The  monthly  actuarial 
rates  for  2003  are  $1 18.70  for  aged 
eiu-ollees  and  $141.00  for  disabled 
eru-ollees.  The  monthly  SMI  premium 
rate  for  2003  is  $58. 7o'  (The  2002 
premium  rate  was  $54.00).  This 
compares  to  projections  of  the  2003  SMI 
premium  of  $57.00  in  the  2002  Trustees 
Report  and  $63.30  in  the  2001  Trustees 
Report.  The  2003  Part  B  premium  is  not 
equal  to  50  percent  of  the  monthly 
actuarial  rate  because  of  the  differential 
between  the  amount  of  home  health  that 
is  transferred  into  Part  B  in  2003  (the 
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full  cost)  and  the  amount  in  Part  B  that 
is  included  in  the  premium  calculation 
(six-sevenths).  Included  in  the  monthly 
premium  rate  is  S3. 68  for  home  health 
services  being  transferred  into  Part  B. 
EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carter  S.  VVarfield.  1410)  786-«396. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Medicare  Supplementary  Medical 
Insurance  (SMI)  prf>t4ram  is  the 
voluntarv  Medicare  Part  B  program  that 
pays  all  or  part  of  the  costs  for 
physicians'  services,  outpatient  hospital 
services,  home  health  services,  services 
furnished  bv  rural  health  clinics, 
ambulatory  surgical  centers, 
comprehensive  outpatient  rehabilitation 
facilities,  and  certain  other  medical  and 
health  ser\'ices  not  covered  by  hos{)ital 
insurance  (HI)  (Medicare  Part  .\)  The 
SMI  program  is  available  to  individuals 
who  are  entitled  to  Hi  and  to  I '  S 
residents  who  have  attained  age  h'l  .uni 
arc  citizens,  or  aliens  who  wen-  lawtuliv 
admitted  for  permanent  residence  and 
have  resided  in  the  United  Slates  for  5 
consecutive  years.  This  program 
requires  enrollment  and  payment  of 
monthlv  premiums,  as  provided  in  A2 
C.FR  part  407.  subpart  B.  and  part  40H 
respectivelv  The  dlffer^^n(  e  betwi-en  the 
premiums  paid  by  all  enroilee;,  and  total 
incurred  costs  is  met  from  the  general 
revenues  of  the  Federal  (Jovernment. 

The  Secretary  of  the  Department  of 
Health  and  Human  Services  (the 
Se<:retarv)  is  required  by  section  1839  of 
the  Social  Securitv  Act  (the  Act)  to  issue 
two  annua!  notices  relating  to  the  SMI 
program. 

One  notice  announces  two  amounts 
that,  according  to  atiuarial  fvstimates. 
will  equal  respectively,  one-half  the 
expected  average  monthly  cost  of  SMI 
for  each  aged  enrol  lee  (age  65  or  over) 
and  one-half  the  expected  average 
monthly  cost  of  SMI  for  eat:h  disabled 
enroUee  (under  age  65)  during  the  year 
beginning  the  following  January.  These 
amounts  are  called  "monthly  actuarial 
rates."' 

The  second  notice  announces  the 
monthlv  SMI  premium  rate  to  be  paid 
by  aged  and  disabled  enrollees  for  the 
year  beginning  the  following  laniiarv 
(Although  the  costs  to  the  program  per 
disabled  enrollee  are  different  than  for 
the  aged,  the  law  provides  that  they  pav 
the  same  premium  amount.)  Beginning 
with  the  passage  of  section  203  of  the 
Social  Security  Amendments  of  1972 
(Pub.  L.  92-603).  the  premium  rate, 
which  was  determined  on  a  fiscal  vear 
basis,  was  limited  to  the  lesser  of  the 
actuarial  rate  for  aged  enrollees.  or  the 
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current  monthly  premium  rate  increased 
bv  the  same  percentage  as  the  most 
recent  general  increase  in  monthly  Title 
II  social  security  benefits. 

However,  the  passage  of  section  124 
of  the  Tax  Kquitv  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA) 
(Pub  L.  97-248) suspended  this 
premium  determination  process. 
Section  124  of  TEFRA  changed  the 
premium  basis  to  50  percent  of  the 
monthlv  actuarial  rate  for  aged  enrollees 
(that  is.  25  percent  of  program  costs  for 
aged  enrollees).  Section  606  of  the 
Social  Securitv  Amendments  of  1983 
(Pub   L.  98-21).  se<;tion  2302  of  the 
Deficit  Reduction  Act  of  1984  (DEFRA 
84)  (Pub.  L.  98-369),  secti(jn  9313  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA  85) 
(Pub   L.  99-272).  section  4080  of  the 
Onimbus  Budget  Reconciliation  Act  of 
1987  (OBRA  '87)  (Pub  L.  100-203).  and 
section  6301  of  the  Omnibus  Budget 
Re(  onciliation  Act  of  1989  (OBR.A  '89) 
(Pub  L    101-239)  extended  the 
provision  that  the  premium  be  based  on 
50  percent  of  the  monthly  actuarial  rate 
for  aged  enrollees  (that  is.  25  percent  of 
program  costs  for  aged  enrollees)  This 
t!\tension  expired  at  the  end  of  1990. 

The  premium  rate  for  1991  through 

1995  was  legislated  by  section 
lH,f9(e)(l)(B)  of  the  Act.  as  added  by 
section  4301  of  the  (Jmnibus  Budget 
Reconi:iliation  Act  of  1990  (OBR.-\  90) 
(Pub  L    101-508)   In  |anuarv  1996, the 
premium  determination  basis  would 
have  reverted  to  the  method  establishinl 
bv  the  1972  Social  Security  Act 
Amendments.  However,  section  13571 
of  the  Omnibus  Budget  Reconciliation 
.\ct  of  1993  (OBRA  93)  (Pub.  L.  103-66) 
changed  the  premium  basis  to  50 
percent  of  the  monthlv  actuarial  rate  for 
aged  enrollees  (that  is.  25  percent  of 
program  costs  for  aged  enrollees)  for 

1996  through  1998. 

Section  4571  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Pub.  L.  105-33) 
permanentiv  extended  the  provision 
that  the  premium  be  based  on  50 
percent  of  the  monthlv  actuarial  rate  for 
aged  enrollees  (that  is,  25  perc:ent  of 
program  t  iists  tor  aged  enrollees). 

Tlie  BBA  included  a  further  provision 
affectuu'  the  calculation  of  the  SMI 
actuarial  rates  and  premiums  for  1998 
through  2003.  Secticni  461 1  of  the  BBA 
modified  the  home  health  benefit 
payable  under  the  HI  program  for 
individuals  enrolled  in  the  SMI 
program.  Under  this  section, 
expenditures  for  home  health  services 
not  considered  "post-institutional"  are 
payable  under  the  SMI  program  rather 
than  the  HI  program,  beginning  in  1998. 
Howevffr.  section  4611(e)(1)  of  the  BBA 
required  that  there  be  a  transition  from 


1998  through  2002  for  the  aggregate 
amount  of  the  expenditures  transferred 
from  the  HI  program  to  the  SMI 
program.  Section  4611(e)(2)  of  the  BBA 
also  provided  a  specific  yearly 
proportion  for  the  transferred  funds. 
The  proportions  were  '  h  for  1998,  Vi  for 
1999.  '  J  for  2000.  -/i  for  2001.  and  Vh 
for  2002.  For  purposes  of  determining 
the  correct  amount  of  financing  from 
general  revenues  of  the  Federal 
Covernment.  it  was  necessary  to  include 
onlv  these  transitional  amounts  in  the 
monthly  actuarial  rates  for  both  aged 
and  disabled  enrollees,  rather  than  the 
total  cost  of  the  home  health  services 
being  transferred.  Accordingly,  the 
actuarial  rates  shown  in  this 
announcement  reflect  the  net 
transitional  cost  onlv. 

.Section  4611(e)(3)  of  the  BBA  also 
specified,  for  the  purposes  of 
determining  the  premium,  that  the 
monthly  actuarial  rate  for  enrollees  age 
65  and  over  shall  be  computed  as 
though  the  transition  would  occur  for 
1998  through  2003  and  that  '  -  of  the 
cost  would  be  transfcirred  in  1998,  -  -  in 
1999,  '  -  in  2000.  ^-  in  2001.  '•    in  2002. 
and   in  2003.  Therefore,  the 
transition  period  for  incorporating  this 
home  health  transfer  into  the  premium 
is  7  vears  while  the  transition  period  for 
including  these  services  in  the  actuarial 
rate  is  6  years.  As  a  result,  the  premium 
rate  for  this  year  will  be  less  than  50 
percent  of  the  actuarial  rate  for  aged 
enrollees  announced  by  the  Secretary. 

New  section  1933(c)  of  the  Act.  as 
added  by  section  4732(c)  of  the  BBA. 
required  the  Secretary  to  allocate  money 
from  the  SMI  trust  fund  to  the  State 
Medicaid  programs  for  the  purpose  of 
providing  Medicare  Part  B  premium 
assistance  from  1998  through  2002  for 
the  section  1933  qualifying  low-income 
Medicaid  beneficiaries.  This  allocation, 
while  not  being  a  benefit  expenditure, 
was  an  expenditure  of  the  tru.st  fund 
and  was  included  in  calculating  the  SMI 
actuarial  rates  through  2002. 

As  determined  according  to  section 
1839(a)(3)  of  the  Act  and  section 
4611(o)(3)  of  the  BBA.  the  premium  rate 
for  2003  is  S58.70.  Included  in  the 
premium  rate  is  S3. 68  for  home  health 
services  transferred  into  Part  B. 

A  further  provision  affecting  the 
calculation  of  the  SMI  premium  is 
section  1839(0  of  the  Act.  as  amended 
by  section  211  of  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
(MCCA  "88)  (Pub.  L.  100-360).  (The 
Medicare  Catastrophic  Coverage  Repeal 
Act  of  1989  (Pub.  L.  101-234)  did  not 
repeal  the  revisions  to  section  1839(f) 
made  by  MCCA  "88.)  Section  1839(f), 
referred  to  as  the  hold-harmless 
provision,  provides  that  if  an  individual 
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is  entitled  to  benefits  under  section  202 
or  223  of  the  Act  (the  Old-Age  and 
Survivors  Insurance  Benefit  and  the 
Disability  Insurance  Benefit, 
respectively)  and  has  the  SMI  premiums 
deducted  fi'om  these  benefit  payments, 
the  premiiun  increase  will  be  reduced  to 
avoid  causing  a  decrease  in  the 
individual's  net  monthly  payment.  This 
decrease  in  payment  occurs  if  the 
increase  in  the  individual's  social 
security  benefit  due  to  the  cost-of-living 
adjustment  under  section  215(i)  of  the 
Act  is  less  than  the  increase  in  the 
premium.  Specifically,  the  reduction  in 
the  premium  amount  applies  if  the 
individual  is  entitled  to  benefits  under 
section  202  or  223  of  the  Act  for 
November  and  December  of  a  particular 
year  and  the  individual's  SMI  premiums 
for  December  and  the  following  January 
are  deducted  from  the  respective 
month's  section  202  or  223  benefits. 

A  check  for  benefits  under  section  202 
or  223  of  the  Act  is  received  in  the 
month  following  the  month  for  which 
the  benefits  are  due.  The  SMI  premium 
that  is  deducted  from  a  particular  check 
is  the  SMI  payment  for  the  month  in 
which  the  check  is  received.  Therefore, 
a  benefit  check  for  November  is  not 
received  until  December,  but  has  the 
December's  SMI  premium  deducted 
from  it. 

Generally,  if  a  beneficiary  qualifies  for 
hold-harmless  protection — that  is,  if  the 
beneficiary  was  in  current  payment 
status  for  November  and  December  of 
the  previous  year — the  reduced 
premium  for  the  individual  for  that 
January  and  each  of  the  succeeding  1 1 
months  for  which  he  or  she  is  entitled 
to  benefits,  under  section  202  or  203  of 
the  Act,  is  the  greater  of  the  following: 

(1)  The  monthly  premium  for  January 
reduced  as  necessary  to  make  the 
December  monthly  benefits,  after  the 
deduction  of  the  SMI  premium  for 
January,  at  least  equal  to  the  preceding 
November's  monthly  benefits,  after  the 
deduction  of  the  SMI  premium  for 
December;  or 


(2)  The  monthly  premium  for  that 
individual  for  that  December. 

In  determining  the  premium 
limitations  under  section  1839(f)  of  the 
Act,  the  monthly  benefits  to  which  an 
individual  is  entitled  under  section  202 
or  223  of  the  Act  do  not  include 
retroactive  adjustments  or  payments  and 
deductions  on  account  of  work.  Also, 
once  the  monthly  premium  amount  has 
been  established  under  section  1839(f) 
of  the  Act,  it  will  not  be  changed  during 
the  year  even  if  there  are  retroactive 
adjustments  or  payments  and 
deductions  on  account  of  work  that 
apply  to  the  individual's  monthly 
benefits. 

Individuals  who  have  enrolled  in  the 
SMI  program  late  or  have  reenroUed 
after  the  termination  of  a  coverage 
period  are  subject  to  an  increased 
premium  under  section  1839(b)  of  the 
Act.  The  increase  is  a  percentage  of  the 
premium  and  is  based  on  the  new 
premium  rate  before  any  reductions 
under  section  1839(f)  are  made. 

II.  Notice  of  Monthly  Actuarial  Rates 
and  Monthly  Premium  Rate 

The  monthly  actuarial  rates 
applicable  for'2003  are  Si  18.70  for 
enrollees  age  65  and  over,  and  S141.00 
for  disabled  enrollees  under  age  65. 
Section  III  of  this  notice  gives  the 
actuarial  assumptions  and  bases  from 
which  these  rates  are  derived.  The 
monthly  premium  rate  will  be  S58.70 
during  2003.  Included  in  the  monthly 
premium  rate  is  S3. 68  for  home  health 
services  transferred  into  Part  B. 

m.  Statement  of  Actuarial  Assumptions 
and  Bases  Employed  in  Determining  the 
Monthly  Actuarial  Rates  and  the 
Monthly  Premium  Rate  for  the 
Supplementary  Medical  Insurance 
Program  Beginning  January  2003 

A.  Actuarial  Status  of  the 
Supplementary  Medical  Insurance  Trust 
Fund 

Under  the  law.  the  starting  point  for 


the  amount  that  would  be  necessary  to 
finance  the  SMI  program  on  an  incurred 
basis.  This  is  the  amount  of  income  that 
would  be  sufficient  to  pay  for  ser^■ices 
furnished  during  that  year  (including 
associated  administrative  costs)  even 
though  payment  for  some  of  these 
services  will  not  be  made  until  after  the 
close  of  the  year.  The  portion  of  income 
required  to  cover  benefits  not  paid  until 
after  the  close  of  the  year  is  added  to  the 
trust  fund  and  used  when  needed. 

The  rates  are  established 
prospectively  and  are.  therefore,  subject 
to  projection  error.  Additionally, 
legislation  enacted  after  the  financing 
has  been  established,  but  effective  for 
the  period  in  which  the  financing  has 
been  set.  may  affect  program  costs.  As 
a  result,  the  income  to  the  program  may 
not  equal  incurred  costs.  Therefore, 
trust  fund  assets  should  be  maintained 
at  a  level  that  is  adequate  to  cover  a 
moderate  degree  of  variation  between 
actual  and  projected  costs,  and  the 
amount  of  incurred,  but  unpaid 
expenses.  An  appropriate  level  for 
assets  to  cover  a  moderate  degree  of 
variation  between  actual  and  projected 
costs  depends  on  numerous  factors.  The 
most  important  of  these  factors  are:  ( 1  j 
The  difference  from  prior  years  between 
the  actual  performance  of  the  program 
and  estimates  made  at  the  time 
financing  was  established,  and  (2)  the 
expected  relationship  between  incurred 
and  cash  expenditures.  Ongoing 
analvsis  is  made  of  both  factors  as  the 
trends  vary  over  time. 

Table  1  summarizes  the  estimated 
actuarial  status  of  the  trust  fund  as  of 
the  end  of  the  financing  period  for  2001 
and  2002. 


determining  the  monthly  premium  is 

Table  1.— Estimated  Actuarial  Status  of  the  Supplementary  Medical  Insurance  Trust  Fund  as  of  the  End 

OF  THE  Financing  Period 

[In  millions  of  dollars] 


Financing  period  ending 


Assets 


Liabilities 


Assets  less  li- 
abilities 


Dec.  31,  2001 
Dec  31,2002 


S4 1.889 
36.187 


S7:'99 
7.557 


534,091 
28.630 


B.  Monthly  Actuarial  Rate  for  Enrollees 
Age  65  and  Older 

The  monthly  actuarial  rate  for 
enrollees  age  65  and  older  is  one-half  of 


the  monthly  projected  cost  of  benefits, 
the  Medicaid  transfer  (for  1998  through 
2002),  and  administrative  expenses  for 
each  enrollee  age  65  and  older,  adjusted 
to  allow  for  interest  earnings  on  assets 


in  the  trust  fund  and  a  contingency 
margin.  The  contingency  margin  is  an 
amount  appropriate  to  provide  for  a 
moderate  degree  of  variation  between 
actual  and  projected  costs  and  to 
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amortize  anv  surplu.s  or  unfunded 
liabilities  .\s  noted  in  .section  1  of  this 
announcement,  section  4bl  l(e)(21  of  the 
BBA  required  that  the  full  cost  of  the 
home  health  services  transferred  [le 
included  in  the  actuarial  rate  for  nn)A 

The  monthh'  actuarial  rate  for 
enrollees  age  H.t  and  older  for  2(){)J  is 
determined  hv  first  establishing  per- 
enrollee  cost  bv  t\pe  of  servii  e  from 
program  data  through  2001  and  then 
projecting  these  costs  for  subsequent 
vears.  The  projection  factors  used  are 
shown  in  Table  2   The  projected  values 
for  financing  periods  from  !anuar\   1 
2000  through  December  U.  200  i.  are 
shown  in  Table  i. 

The  projected  monthlv  rate  retiuirt'd 
to  pav  for  one-half  of  the  total  ot 
benefits  and  administrative  costs  tor 
enrollees  age  H5  and  o\er  for  200  1  in 
5122  11   The  mimthly  actuarial  rate  of 
Si  18.70  also  provides  an  ad|ustmeiit  ot 
-S3. 38  for  interest  earnings  and  -SO D.i 
for  a  contingencv  margin.  Based  on 
current  estimates,  it  appears  that  the 
assets  are  more  than  sufficient  to  cover 
the  amount  of  int  urred  hut  unpaid 
expenses  and  to  provide  for  a  moder<ite 
degree  of  variation  between  at  tual  .iiid 
projected  costs.  Thus,  a  negative 
contingencv  margin  reduces  assets  to  a 
more  appropriate  le\el 

C.  Monthlv  Actutinal  Rnir  tirr  Di^iiltlfd 
Enrollees 

Disabled  enrollees  are  those  persons 
enrolled  in  SMI  because  of  entitlement 
(before  age  65)  tr)  disabilit\'  benefits  for 


more  than  24  months  or  because  of 
entitlement  to  Medicare  under  the  end- 
stage  renal  disease  (ESRD)  program, 
['rojected  monthlv  costs  for  disabled 
enrollees  (other  than  those  with  ESRD) 
are  prepared  m  a  fashion  parallel  to  the 
pro|ei  lion  for  the  aged  using 
appropriate  actuarial  assumptions  (see 
Table  2).  (^osts  for  the  ESRD  program  are 
projec  ted  differentiv  because  of  the 
different  nature  of  services  offered  by 
the  [irogram.  The  combined  results  for 
all  disabled  enrollees  are  shown  in 
Table  4 

The  projected  monthlv  rate  r+?quired 
to  pav  for  one-half  of  the  total  of 
benefits  and  administrative  costs  for 
disabled  enrollees  for  2003  is  Si 37.86. 
The  monthlv  actuarial  rate  of  S141.00 
<»lso  provides  an  adjustment  of  -S2.10 
for  interest  earnings  and  S5.24  for  a 
( (intingenc\  margin.  Based  on  current 
estimates,  it  appears  that  the  assets  are 
not  suffic  ient  to  cover  the  amount  of 
nil  urred.  but  unpaid  expenses  and  to 
provide  tor  a  moderate  degree  of 
variation  between  actual  and  projected 
costs.  Thus,  a  positive  contingencv 
margin  is  needed  to  increase  assets  to  a 
more  a[)[)ropriate  level 

I)  Srnsitivitv  Testmii 

Several  factors  contribute  to 
un(  ertaint\  about  future  trends  in 
iiiedu  al  care  ( osts.  It  is  appropriate  to 
test  the  adequacy  of  the  rates  using 
.ilternative  assumptions.  The  results  of 
those  assumptions  are  shown  in  Table  5, 
( )ne  set  represt-nts  increases  that  are 


lower  and.  therefore,  more  optimistic 
than  the  current  estimate.  The  other  set 
represents  increases  that  are  higher  and, 
therefore,  more  pessimistic  than  the 
current  estimate.  The  values  for  the 
alternative  assumptions  were 
determined  from  a  statistical  analysis  of 
the  historical  variation  in  the  respective 
increase  factors. 

Table  5  indicates  that,  under  the 
assumptions  used  in  preparing  this 
report,  the  monthly  actuarial  rates 
would  result  in  an  excess  of  assets  over 
liabilities  of  529,268  million  by  the  end 
of  December  2003,  This  amounts  to  24.5 
percent  of  the  estimated  total  incurred 
expenditures  for  the  following  year. 
Assumptions  that  are  somewhat  more 
pessimistic  (and  therefore,  test  the 
adequacy  of  the  assets  to  accommodate 
projection  errors)  produce  a  surplus  of 
524,976  million  by  the  end  of  December 
2003,  which  amounts  to  19.2  percent  of 
the  estimated  total  incurred 
expenditures  for  the  following  year. 
Under  fairly  optimistic  assumptions,  the 
monthly  actuarial  rates  would  result  in 
a  surplus  of  533,751  million  by  the  end 
of  December  2003,  which  amounts  to 
30.9  percent  of  the  estimated  total 
incurred  expenditures  for  the  following 
vear. 

E  Premium  Rate 

As  determined  by  section  1839(a)(3) 
of  the  Act  and  section  461 1(e)(3)  of  the 
BBA,  the  monthly  premium  rate  for 
2003.  for  both  aged  and  disabled 
enrollees,  is  558,70, 


Table  2,— Projection  Factors 


12-Month  Periods  Ending  December  31  of  2000-2003 

[in  percent] 


Calendar  year 


Physicians  serv- 
ices 


Fees 


Resid- 
ual ' 


Dura- 
ble 
med- 
ical 
equip- 
ment 


Carrier 
lab' 


Other 

carrier 
serv- 
ices^ 


Out- 
patient 
hos- 
pital 


Home  Hos- 
health  pital 
agency       lab^ 


Other 
inter- 
medi- 
ary 
serv- 
ices' 


Man- 
aged 
care 


Aged 

2000        

5.8 

5.7 

-4.1 

-4.3 

5.8 

5.7 

-4.1 

-4,3 

3.5 

34 
36 
4.2 

35 

53 
3.4 
41 

10.1 

125 

74 
72 

11  1 

150 

66 

72 

1- 

73 
74 
38 
53 

40 
95 
36 

52 

14  1 
164 
11  5 
11  1 

120 
20  5 
11  4 
109 

1.1 
1  3 
37 
29 

452 
37  6 
186 
29  1 

10  7 

243 

120 

65 

98 

21  9 

94 

57 

53 
87 
8.7 
52 

83 
1.3 

7.1 
5  1 

21.4 

51 
109 
16.3 

-1.2 

-8.2 

9.8 

28.1 

5.8 

2001          

5.2 

2002        

7.5 

2003        

2  1 

Disabled 

2000       

1.3 

2001                    

0.9 

20C2      

4,5 

2003     

2.0 

'  All  values  for  services  other  than  managed  care  are  per  teefor-service  enrollee  Managed  care  values  are  per  managed  care  enrollee. 

2  As  recognized  for  payment  under  the  program 

3  Increase  m  the  number  of  services  received  per  enrollee  and  greater  relative  use  of  more  expensive  services. 
'' Includes  services  paid  under  the  lab  tee  schedule  furnished  in  the  physicians  office  or  an  independent  lab 

^Includes  physician  administered  drugs  ambulatory  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  drug  costs,  sup- 
plies, etc 

''Includes  services  paid  under  the  lab  tee  schedule  furnished  in  the  outpatient  department  of  a  hospital 

'Includes  services  furnished  m  dialysis  facilities  rural  health  climes  federally  qualified  health  centers,  rehabilitation  and  psychiatric  hospitals, 
etc 
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Table  3.— Derivation  of  Monthly  Actuarial  Rate  for  Enrollees  Age  65  and  Over  Financing  Periods  Ending 

December  31 ,  2000  Through  December  31 ,  2003 


Financing  periods 


CY2000 


CY2001 


CY  2002 


CY2003 


Covered  services  (at  level  recognized): 

Physician  fee  schedule 

Durable  medical  equipment 

Carrier  lab^  

Other  carrier  services  2 

Outpatient  hospital 

Home  health  

Hospital  lab^ 

Other  intermediary  services'*  

Managed  care 


Total  sen/ices 
Cost-sharing: 

Deductible  

Coinsurance 


Total  benefits  ... 
Administrative  expenses 


Incurred  expenditures  

Value  of  interest 

Adjustment  for  home  health  agency  services  transfen-ed  from  HI 

Contingency  margin  for  projection  error  and  to  amortize  the  surplus  or  deficit 


Monthly  actuarial  rate 


55.37 
6.33 
2,46 

10,53 

19,31 

55,68 

1.93 

6.36 

6  22,26 


62.11 

7.31 

2.71 

12.58 

19,55 

57.24 

1,81 

6,86 

6  20.89 


63.20 

8.02 

288 

14.35 

2074 

5  8  30 

2.01 

778 

6  20.07 


M 


63  39 
866 
3  05 

16  05 

21  49 
8  90 
2  13 
656 

19.74 


•130.22 

-3,78 
-24,41 


M41.06 

-3,94 
-25.17 


147  35 

-3.73 
-26.12 


149  96 

3  85 
-26.38 


102.02 
1  95 


111  95 
219 


117.51 
2.23 


11974 
2.37 


103.97 

-4.18 

8  -  3.43 

-4.46 


114.14 

-3.57 

8  -2.81 

-6.75 


119.73 

-3.21 

8      1.59 

-5.63 


122  11 
3.38 


0  03 


$91.90 


$101.00 


$109  30 


$118-70 


'  Includes  services  paid  under  the  lab  fee  schedule  fumished  in  the  physician's  office  or  an  independent  lab. 

2  Includes  physician  administered  drugs,  ambulatory  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  drug  costs  sup- 

dIIgs  6tC 

3  Includes  services  paid  under  the  lab  fee  schedule  fumished  in  the  outpatient  department  of  a  hospital. 

"Includes  sen/ices  fumished  in  dialysis  facilities,  mrai  health  clinics,  federally  qualified  health  centers,  rehabilitation  and  psychiatnc  hospitals 

GtC 

5 This  amount  includes  the  full  cost  of  the  fee-for-service  home  health  services  being  transferred  from  the  HI  program  as  a  result  of  the  BBA  as 
if  the  transition  did  not  apply,  as  well  as  the  cost  of  furnishing  all  home  health  services  to  those  individuals  enrolled  in  SMI  only 

6 This  amount  includes  the  full  cost  of  the  managed  care  home  health  services  being  transferred  from  the  HI  program  as  a  result  of  the  BBA  as 
if  the  transition  did  not  apply,  as  vi^ell  as  the  cost  of  furnishing  all  other  SMI  sen/ices  to  individuals  enrolled  in  managed  care 

7  Includes  transfers  to  Medicaid.  Section  1933(c)(2)  of  the  Act,  as  added  by  section  4732(c)  of  the  BBA,  allocates  an  amount  to  be  transferred 
from  the  SMI  tmst  fund  to  the  state  Medicaid  programs.  This  transfer  is  for  the  purpose  of  paying  the  SMI  premiums  for  certairi  low-income  bene- 
ficiaries It  is  not  a  benefit  expenditure  but  is  used  in  detemnining  the  SMI  actuarial  rates  since  it  is  an  expenditure  ot  the  trust  fund 

8  Section  4611  of  the  BBA  specifies  that  expenditures  for  home  health  services  not  considered  ■post-institutional"  will  be  payable  under  the 
SMI  program  rather  than  the  HI  program  beginning  in  1998,  However,  section  4611(e)(1)  requires  there  be  a  transition  from  1998  through  2002 
for  the  aqqregate  amount  of  the  expenditures  transfered  from  the  HI  program  to  the  SMI  program.  For  1998,  the  amount  transferred  is  '  e  of  the 
full  cost  for  such  services,  for  1999,  Va,  for  2000.  V2,  for  2001,  %,  and  for  2002,  5/6.  Therefore,  the  adjustment  for  2000  represents  '  e  of  the  full 
cost,  for  2001,  V2,  and  for  2002,  Vs.  This  amount  adjusts  the  actuarial  rate  to  reflect  the  correct  amount  attributable  to  home  health  services 

Table  4.— Derivation  of  Monthly  Actuarial  Rate  for  Disabled  Enrollees  Financing  Periods  Ending 

December  31,  2000  Through  December  31,  2003 


Financing  periods 


CY2000 


CY2001 


CY2002 


CY  2003 


Covered  services  (at  level  recognized): 

Physician  fee  schedule 

Durable  medical  equipment 

Carrier lab^  

Other  carrier  services^  

Outpatient  hospital 

Home  health  

Hospital  Iab3 

Other  intermediary  services'*  

Managed  care 


Total  sendees 
Cost-sharing: 

Deductible 

Coinsurance 


Total  benefits  ... 
Administrative  expenses 


57.10 
10.20 

2.87 
11,42 
34.26 
M,40 

2,83 

28,78 

M0.73 


63.98 
11.86 

3.10 
13.74 
47.46 
'  5.42 

2.82 
28.53 
"9.82 


64.03 
12.74 

3.23 
15.38 
38  96 
^5.97 

3.02 
29.88 
"9.43 


63.90 
13.68 

3.41 
17,11 
27  66 

632 

3  18 
2861 

9.43 


'162.59 

-3,67 
-44,70 


114.22 
2.18 


'186.73 

-3.88 

-57.11 


182.64 

-3.57 
-47.08 


17329 

-3  74 
-34.37 


125,74 
2,46 


131.99 
2.50 


135.19 
2.68 
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Table  4.— Derivation  of  Monthly  Actuarial  Rate  for  Disabled  Enrollees  Financing  Periods  Ending 
December  31,  2000  Through  December  31,  2003 — Continued 


Incurred  expenditures        

Value  of  interest  

Ad|ustment  for  nome  health  agency  services  transferred  from  HI 

Contingency  margin  for  protection  error  and  to  amortize  the  surplus  or  deficil 

Monthly  actuarial  rate  


Financing 

penods 

CY  2000 

CY  2001 

CY  2002 

CY  2003 

116.40 

-  1 .60 

"     2.59 

8.89 

S121  10 

128.19 

-2.26 

>*     2.08 

8.34 

$132.20 

134.49 
-  1 .99  1 

"  -1.13 
8.27  ' 

S123.10 

137.86 
-2.10 

5.24 
$141.00 

'  Includes  sen/ices  paid  under  the  lab  fee  schedule  furnished  in  the  physician's  office  or  an  independent  lab. 

-Includes  physician  adnriinistered  drugs  ambulatory  surgical  center  facility  costs,  ambulance  services,  parenteral  and  enteral  drug  costs,  sup- 
plies etc 

3  Includes  services  paid  under  the  lab  fee  schedule  furnished  m  the  outpatient  department  of  a  hospital 

^Includes  services  furnished  m  dialysis  facilities  rural  health  clinics  federally  qualified  health  centers,  rehabilitation  and  psychiatric  hospitals, 
etc 

'  This  amount  includes  the  full  cost  of  the  fee-tor-service  home  health  services  being  transferred  from  the  HI  program  as  a  result  of  the  BBA  as 
if  the  transition  did  not  apply,  as  well  as  the  cost  of  furnishing  all  home  health  services  to  those  individuals  enrolled  in  SMI  only 

«This  amount  includes  the  full  cost  of  the  managed  care  home  health  services  being  transferred  from  the  HI  program  as  a  result  of  the  BBA  as 
if  the  transition  did  not  apply  as  well  as  the  cost  of  furnishing  all  other  SMI  services  to  individuals  enrolled  in  managed  care 

'Includes  transfers  to  Medicaid  Section  1933(c)(2)  of  the  Act  as  added  by  section  4732(c)  of  the  BBA.  allocates  an  amount  to  be  transferred 
from  the  SMI  trust  fund  to  the  state  Medicaid  programs  This  transfer  is  for  the  purpose  of  paying  the  SMI  premiums  for  certain  low-income  bene- 
ficianes  It  is  not  a  benefit  expenditure  but  is  used  in  determining  the  SMI  actuarial  rates  since  it  is  an  expenditure  of  the  trust  fund. 

5  Section  4611  of  the  BBA  specifies  that  expenditures  for  home  health  services  not  considered  post-institutional"  will  be  payable  under  the 
SMI  program  rather  than  the  HI  program  beginning  m  1998  However,  section  4611(e)(1)  requires  there  be  a  transition  from  1998  through  2002 
for  the  aggregate  amount  of  the  expenditures  transferred  from  the  HI  program  to  the  SMI  program  For  1998,  the  amount  transferred  is  '  e  of  the 
full  cost  for  such  services  for  1999  '  >  for  2000  '  ■  for  2001  '  i  and  for  2002.  '>6  Therefore,  the  adjustment  for  2000  represents  '?  of  the  full 
cost  for  2001    '  j  and  for  2002,  '  -  This  amount  ad)usts  the  actuanal  rate  to  reflect  the  correct  amount  attnbutable  to  home  health  services. 

Table  5.— Actuarial  Status  of  the  SMI  Trust  Fund  Under  Three  Sets  of  Assumptions  for  Financing  Periods 

Through  December  31 ,  2003 


As  ot  December  31 


2001 


2002 


2003 


This  projection 

Actuanal  status  (in  millions). 

Assets  

Liabilities     


Assets  less  liabilities  ... 
Ratio  (in  percent) ' 
Low  cost  projection 

Actuarial  status  im  millions) 

Assets        

Liabilities 


Assets  less  liabilities  ... 

Ratio  (in  percent) '     

High  cost  projection 

Actuarial  status  (in  millions); 

Assets        

Liabilities   


Assets  less  liabilities 
Ratio  (in  percent) '   .. 


41.889 
7,799 

36,187 
7,557 

37.830 
8.561 

34,091 
31.1 

28,630 

250 

29.268 
245 

41.889 
7.799 

36,187 
7,097 

41,988 
8,237 

34,091 
32.5 

29.090 
27.3 

33,751 
30.9 

41  889 
7  799 

36,187 
8,027 

33,901 
8.925 

34,091 

28,160 

24.976 

298 


23.0 


19.2 


Ratio  of  assets  less  liabilities  at  the  end  of  the  year  to  the  total  incurred  expenditures  during  the  following  year,  expressed  as  a  percent 


IV'.  Regulatory  Impact  .Analysis 

We  hdve  uxamined  the  impact  of  this 
notice  as  required  bv  Executive  Order 
1286fi  (Soptt'mbf'r  11)93.  Regulatory 
Planning  and  Rf'\  ifu)  and  tlu- 
Regulatorv  Fipxibilitv  Act  (RF.-\) 
September  19,  1980  (Pub.  L.  9(i-J54). 
Executive  Order  12866  direits  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 
regulation  is  necessary,  to  select 
regulatorv  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 


and  safety  effects,  distributive  impacts, 
.111(1  eciuitv). 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
busiiiesst's.  For  purposes  of  the  RFA. 
small  entities  include  small  businesses, 
nnnprofit  organizations,  and 
giivernment  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entiti(!s.  either  by  nonprofit 
status  or  bv  having  revenues  of  S6  to 
S29  million  in  any  1  vear  (65  FR  69432). 
F'or  purposes  of  the  RFA.  States  and 


individuals  are  not  considered  to  be 
small  entities. 

In  addition,  section  11 02(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
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determined  that  this  notice  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  nor  on  the 
operations  of  a  substantial  number  of 
small  nu-al  hospitals.  Therefore,  we  are 
not  preparing  analyses  for  either  the 
RFA  or  section  1102(b)  of  the  Act. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in  an 
1  year  by  State,,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  govermnents.  We 
believe  the  private  sector  costs  of  this 
notice  fall  below  this  threshold  as  well. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  this  notice 
does  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States. 

This  notice  aimounces  that  the 
monthly  actuarial  rates  applicable  for 
2003  are  $118.70  for  enrollees  age  65 
and  over,  and  $141.00  for  disabled 
enrollees  under  age  65.  It  also 
announces  that  the  monthly  SMI 
premiiun  rate  for  calendar  year  2003  is 
$58.70.  The  SMI  premium  rate  of  $58.70 
is  8.7  percent  higher  than  the  $54.00 
premiiun  rate  for  2002.  We  estimate  that 
the  cost  of  this  increase  from  the  current 
premium  to  the  approximately  38 
million  SMI  enrollees  will  be  about 
$2,161  billion  for  2003.  Therefore,  this 
notice  is  a  major  rule  as  defined  in  Title 
5,  United  States  Code,  section  804(2) 
and  is  an  economically  significant  rule 
under  Executive  Order  12866. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

V.  Waiver  of  Proposed  Notice 

The  Medicare  statute  requires  the 
publication  of  the  monthly  actuarial 
rates  and  the  Part  B  premium  amounts 
in  September.  We  ordinarily  use  general 
notices,  rather  than  notice  and  comment 
rulemaking  procedures,  to  make  such 
announcements.  In  doing  so,  we  note 
that  under  the  Administrative  Procedure 
Act  interpretive  rules;  general 
statements  of  policy;  and  rules  of  agency 
organization,  procedure,  or  practice  are 
excepted  from  the  requirements  of 
notice  and  comment  rulemaking. 

We  considered  publishing  a  proposed 
notice  to  provide  a  period  for  public 


comment.  However,  we  may  waive  that 
procedure  if  we  find,  for  good  cause, 
that  prior  notice  and  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  We  find  that  the 
procedure  for  notice  and  comment  is 
unnecessary  because  the  formula  used 
to  calculate  the  SMI  premium  is 
statutorily  directed,  and  we  can  exercise 
no  discretion  in  applying  that  formula. 
Moreover,  the  statute  establishes  the 
time  period  for  which  the  premium 
rates  will  apply,  and  delaying 
publication  of  the  SMI  premium  rate 
such  that  it  would  not  be  published 
before  that  time  would  be  contrary  to 
the  public  interest.  Therefore,  we  find 
good  cause  to  waive  publication  of  a 
proposed  notice  and  solicitation  of 
public  comments. 

(Section  1839  of  the  Social  Securitv  Ail;  42 
U.S.C.  1395r) 

(Catalog  of  Federal  Domestic  .'Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  September  4.  2002, 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  8- 
Medicaid  Sen-ices. 

Dated:  September  23.  2002. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  02-26675  Filed  10-18-02;  8:4.5  am] 

BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-8015-N] 
RIN  0938-AL69 

Medicare  Program;  Part  A  Premium  for 
2003  for  the  Uninsured  Aged  and  for 
Certain  Disabled  individuals  Who  Have 
Exhausted  Other  Entitlement 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Hospital  Insurance  premium  for 
calendar  vear  2003  under  Medicares 
Hospital  insurance  program  (Part  A)  for 
the  uninsured,  not  otherwise  eligible 
aged  (hereafter  known  as  the 
"uninsured  aged")  and  for  certain 
disabled  individuals  who  have 
exhausted  other  entitlement.  The 
monthly  Medicare  Part  A  premium  for 
the  12  months  beginning  January  1, 
2003  for  these  individuals  is  $316.  The 
reduced  premium  for  certain  other 
individuals  as  described  in  this  notice  is 
$174.  Section  1818(d)  of  the  Social 


Security  Act  specifies  the  method  to  be 
used  to  determine  these  amounts. 
EFFECTIVE  DATE:  This  notice  is  effective 
January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clare  McFarland,  (410)  786-6390. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1818  of  the  Social  Security 
Act  (the  Act)  provides  for  voluntary 
enrollment  in  the  Medicare  Hospital 
Insurance  program  (Medicare  Part  A), 
subject  to  payment  of  a  monthly 
premium,  of  certain  persons  aged  65 
and  older  who  are  uninsured  under  the 
Old-Age,  Survivors  and  Disability 
Insurance  Program  (OASDl)  or  the 
Railroad  Retirement  Act  and  do  not 
otherwise  meet  the  requirements  for 
entitlement  to  Medicare  Part  A.  (Persons 
insured  under  the  OASDI  program  or 
the  Railroad  Retirement  Act  and  certain 
others  do  not  have  to  pay  premiums  for 
hospital  insurance.) 

Section  1818(d)  of  the  Act  requires  us 
to  estimate,  on  an  average  per  capita 
basis,  the  amount  to  be  paid  from  the 
Federal  Hospital  Insurance  Trust  Fund 
for  services  performed  and  related 
administrative  costs  incurred  in  the 
following  calendar,  year  with  respect  to 
individuals  aged  65  and  over  who  will 
be  entitled  to  benefits  under  Medicare 
Part  A.  We  must  then  determine,  during 
September  of  each  year,  the  monthly 
actuarial  rate  for  the  following  year  (the 
per  capita  amount  estimated  above 
divided  by  12)  and  publish  the  dollar 
amount  for  the  monthly  premium  in  the 
succeeding  calendar  year.  If  the 
premium  is  not  a  multiple  of  Si,  the 
premium  is  rounded  to  the  nearest 
multiple  of  Si  (or.  if  it  is  a  multiple  of 
50  cents  but  not  of  Si.  it  is  rounded  to 
the  next  highest  Si).  The  2002  premium 
under  this  method  was  S319  and  was 
effective  January  1.  2002.  (See  66  FR 
54264,  October  26,  2001.) 

Section  1818A  of  the  Act  provides  for 
voluntar\'  enrollment  in  Medicare  Part 
A,  subject  to  payment  of  a  monthly 
premium,  of  certain  disabled 
individuals  who  have  exhausted  other 
entitlement.  These  are  individuals  who 
are  not  currently  entitled  to  Part  A 
coverage,  but  who  were  entitled  to 
coverage  due  to  a  disabling  impairment 
under  section  226(b)  of  the  Act.  and 
who  would  still  be  entitled  to  Part  A 
coverage  if  their  earnings  had  not 
exceeded  the  statutorily  defined 
substantial  gainful  activity  amount 
(section  223(d)(4)  of  the  Act). 

Section  1818A(d)(2)  of  the  Act 
specifies  that  the  provisions  relating  to 
premiums  under  section  1818(d) 
through  (f)  of  the  Act  for  the  aged  will 
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aJso  apply  to  certain  disabled 
individuals  as  described  above. 

Section  13508  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66)  amended  section  1818(d)  of  the  Act 
to  provide  for  a  reduction  in  the 
premium  amount  for  certain  voluntary 
(section  1818  and  1818A)  enroUees  Th." 
reduction  applies  to  an  individual  who 
is  eligible  to  buy  into  the  Medicare  Part 
A  program  and  who,  as  of  the  last  day 
of  the  previous  month — 

•  Had  at  least  30  quarters  of  coverage 
under  title  11  of  the  Act; 

•  Was  married,  and  had  been  married 
for  the  previous  1-year  period,  to  a 
person  who  had  at  least  30  quarters  of 
coverage; 

•  Had  been  married  to  a  person  for  at 
least  1  year  at  the  time  of  the  person's 
death  if.  at  the  time  of  death,  the  person 
had  at  least  30  quarters  of  coverage;  or 

•  Is  divorced  from  a  person  and  had 
been  married  to  the  person  for  at  least 
10  years  at  the  time  of  the  divorce  if.  at 
the  time  of  the  divorce,  the  person  had 
at  least  30  quarters  of  coverage. 

Section  1818(d)(4)(A)  of  the  Act 
specifies  that  the  premium  that  these 
individuals  will  pay  for  calendar  year 
2003  will  be  equal  to  the  premium  for 
uninsured  aged  enrollees  reduced  by  45- 
percent. 

II.  Monthly  Premium  Amount  for  2003 

•  The  monthly  premium  for  the 
uninsured  aged  and  certain  disabled 
individuals  who  have  e.xhausted  other 
entitlement,  for  the  12  months 
beginning  Ianuar\-  1.  2008.  is  S3 16. 

•  The  monthly  premium  for  those 
individuals  subject  to  the  45-percent 
reduction  in  the  monthly  premium  is 
S174. 

III.  Monthly  Premium  Rate  Calculation 

As  discussed  in  section  1  of  this 
notice,  the  monthly  Medicare  Part  A 
premium  is  equal  to  the  estimated 
monthly  actuarial  rate  for  2003  rounded 
to  the  nearest  multiple  of  Si  and  equals 
one-twelfth  of  the  average  per  capita 
amount,  which  is  determined  by 
projecting  the  number  of  individuals 
aged  65  and  over  entitled  to  Hospital 
Insurance  and  the  benefits  and 
administrative  costs  that  will  be 
incurred  on  their  behalf. 

The  steps  involved  in  projecting  these 
future  costs  to  the  Federal  Hospital 
Insurance  Trust  Fund  are: 

•  Establishing  the  present  cost  of 
ser\'ices  furnished  to  beneficiaries,  by 
type  of  service,  to  serve  as  a  projection 
base; 

•  Projecting  increases  in  payment 
amounts  for  each  of  the  service  types; 
and 

•  Projecting  increases  in 
administrative  costs. 


We  base  our  projections  for  2003  on 
(a)  current  historical  data,  and  (b) 
projection  assumptions  derived  from 
current  law  and  the  Mid-Session  Review 
of  the  Presidents  Fiscal  Year  2003 
Budget. 

We  estimate  that  in  calendar  year 
2003.  34.021  million  people  aged  65  and 
over  will  be  entitled  to  benefits  (without 
premium  payment)  and  that  they  will 
incur  S128.931  billion  of  benefits  and 
related  administrative  costs.  Thus,  the 
estimated  monthly  average  per  capita 
amount  is  5315.81  and  the  monthly 
premium  is  S316.  The  full  monthly 
premium  reduced  by  45-percent  is  S174. 

IV.  Costs  to  Beneficiaries 

The  2003  premium  of  S316  is  about  1 
percent  lower  than  the  2002  premium  of 
S3 19 

We  estimate  that  approximately 
406,000  enrollees  will  voluntarily  enroll 
in  Medicare  Part  A  by  paying  the  full 
premium.  We  estimate  an  additional 
1,000  enrollees  will  pay  the  reduced 
premium.  We  estimate  that  the  aggregate 
savings  to  enrollees  paying  these 
premiums  will  be  about  Si 5  million  in 
2003  over  2002. 

V.  Waiver  of  Notice  of  Proposed 
Rulemaking 

We  are  not  using  notice  and  comment 
rulemaking  in  this  notification  of  Part  A 
premiums  for  2003,  as  that  procedure  is 
unnecessary  because  of  the  lack  of 
discretion  in  the  statutory'  formula  that 
is  used  to  calculate  the  premium  and 
the  solely  ministerial  function  that  this 
notic:e  serves.  The  Administrative 
Procedure  Act  permits  agencies  to  waive 
notice  and  comment  rulemaking  when 
this  notice  and  public  procedure 
thereon  are  unnecessary.  Furthermore, 
given  that  we  are  statutorily  bound  to 
make  these  estimates  and  promulgate 
these  rates  all  in  the  month  of 
September,  the  (Congress  clearly  did  not 
envision  the  use  of  notice  and  comment 
rulemaking,  as  it  is  not  feasible  to 
conduct  such  a  process  in  a  30-day 
period.  On  this  basis,  we  waive 
public:ation  of  a  proposed  notice  and  a 
solic.itdtion  of  public  comments. 

Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16,' 
1980.  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 


if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  The  estimated  overall 
effect  of  these  changes  in  the  premium 
will  be  a  savings  to  voluntary  (section 
1818  and  1818A)  enrollees  of  about  $15 
million.  Therefore  this  notice  is  not  a 
major  rule  as  defined  in  Title  5.  United 
States  Code,  section  804(2)  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6 
million  to  $29  million  in  any  1  year. 
Individuals  and  States  are  not 
considered  to  be  small  entities.  We  have 
determined  that  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  we  are  not  preparing  an 
analysis  for  the  RFA. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulator^' 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  a^ialysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  have 
determined  that  this  notice  will  not 
have  a  significant  effect  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Therefore,  we  are 
not  preparing  an  analysis  for  section 
1102(b)  of  the  Act. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditures  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  governments  or  on 
the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
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governments,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
This  notice  will  not  have  a  substantial 
effect  on  State  or  local  governments. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Sections  1818(d)(2)  and 
1818A(d)(2)  of  the  Social  Security  Act  (42 
U.S.C.  1395i-2(d)(2)  and  1395i-2a(d)(2)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  September  4,  2002. 
Thomas  A.  Scully. 

Administrator,  Centers  for  Medicare  6- 
Medicaid  Services. 

Dated:  September  23,  2002. 
Tommy  G.  Thompson, 
Secretary. 
[PR  Doc.  02-26676  Filed  10-18-02;  8:45  am) 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Women's  Health  Initiative 
Sulicommittee  of  the  Advisory 
Committee  for  Reproductive  Health 
Drugs;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Women's  Health 
Initiative  Subcommittee  of  the  Advisory 
Committee  for  Reproductive  Health 
IDrugs. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  12,  2002,  from  8  a.m. 
to  6  p.m.  and  on  November  13,  2002. 
from  8  a.m.  to  5  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballroom,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Jayne  E.  Peterson, 
Center  for  Drug  Evaluation  and  Research 
{HFD-21),  Food  and  Drug 
Administration.  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857.  301-827- 
7001.  e-mail: 

PETERSONJ@CDER.FDA.GOV.  or  FDA 
Advisory  Committee  Information  Line. 
1_800-741-«138  (301-443-0572  in  the 


Washington.  DC  area),  code  12537. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 
Current  information  may  also  be 
accessed  on  the  Internet  at  the  FDA 
Docket  Web  site  at  http://www.fda.gov/ 
ohrms/dockets/ac/acmenu.htm. 

Agenda:  On  both  days,  presentations 
and  subcommittee  discussions  will 
address  the  following  issues  related  to 
the  study  results  from  the  estrogen  plus 
progestin  component  of  the  Women's 
Health  Initiative  (WHI):  (1)  Assessment 
of  the  known  benefits  for  the  approved 
indications  and  risk  management 
considerations,  (2)  the  extent  to  which 
these  new  data  might  be  extrapolated  to 
other  combination  estrogen/progestin 
products  and  doses,  and  (3)  the  WHI's 
implications  for  future  clinical  trials  of 
hormonal  therapy. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  1,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:30 
p.m.  and  2:30  p.m.  on  November  12, 
2002,  and  between  approximately  1 
p.m.  and  2  p.m.  on  November  13,  2002. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  November  1 , 
2002,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Jayne 
Peterson  (see  Contact  Person]  at  least  7 
days  in  advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  11.2002. 
Linda  Arey  Skladany, 
Senior  Associate  Commissioner  for  External 
Relations. 
[FR  Doc.  02-26728  Filed  10-18-02;  8:45  am) 

HUJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity'  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44.  U.S.C, 
as  amended  by  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-1 3), 
the  Health  Resources  and  Services 
Administration  (HRSA)  publishes 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995.  To  request  more  information  on 
the  proposed  project  or  to  obtain  a  copy 
of  the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessafy  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Froject:  National  Health 
Service  Corps  (NHSC)  Travel  Request 
Worksheet,  Non-Federal  Personnel — In 
Use  Without  Approval 

The  National  Health  Ser\ace  Corps 
(NHSC)  of  the  HRSAs  Bureau  of  Health 
Professions  (BHPr),  is  committed  to 
improving  the  health  of  the  Nation's 
underserved  by  uniting  communities  in 
need  with  caring  health  professionals 
and  by  supporting  communities'  efforts 
to  build  better  systems  of  care. 

The  Travel  Request  Worksheet  is  used 
by  Scholarship  Program  recipients  to 
receive  travel  support  to  perform  pre- 
employment  interviews  at  sites  on  the 
Approved  Practice  List  at  the  Federal 
Government's  expense.  The  travel 
approval  process  is  initiated  when  the 
scholar  notifies  the  NHSC's  In-Service 
Support  Branch  or  the  respective 
Bureau  of  Prisons,  Indian  Health 
Service,  and  Immigration  and 
Naturalization  Service  recruitment 
office  of  an  impending  interview  at  one 
or  more  NHSC  approved  practice  sites. 
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The  Travel  Request  Worksheet  is  also 
used  to  initiate  thf  relocation  process. 
Upon  receipt  of  the  Travel  Request 
Worksheet,  the  NHSC  will  review  ami 


approve  the  request  and  promptly  notify         Estimates  of  annualized  reporting 
the  NHSC  contractor  authorizing  the  burden  are  as  follows: 

funding  for  the  relocation. 


Type  of 
Respondent 


Healtti  Care  Professionals 


Number  of 
responcients 


Responses 

per 
respondent 


Hours  per 
response 


Total  burden 
hours 


311 


1 


066 


21 


Send  (  liniments  to  Susan  G,  Queen. 
Ph.D  .  HRSA  Reports  Clearance  Officer, 
Room  llA-il  Parklawn  Building.  5ti()U 
Fishers  Lane.  Rockville.  MD  20837. 
written  c:omments  shnuld  be  received 
within  bO  days  of  this  notice. 

Dated:  October  15.  2002. 
lane  N!.  Harrison. 

Director.  Divi'iion  of  Policy  Review  and 
Coordination. 
!K  D()(    02-2F,f>m  Filed  lO-lB-02;  8:45  ami 

BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Training  Tomorrow's 
Scientists:  Linking  Minorities  and 
Mentors  Through  the  Web 

SUMMARY:  In  i  i )[nfiiMn(  .■  \sith  the 
reijuirenient  of  >e{.tion  ,f:i()h(()(J)(Al  of 
thf  Pa[)erui)rk  Reduction  Ac  t  of  199.5, 
fur  'ipportunitv  for  public  comment  on 
prnp.ised  data  c:ollection  projects,  the 
()ffi(  e  (if  Behd\  loral  and  Social  Sciences 
Research  (OBSSR).  the  National 
Institutes  of  Health  (NIHl  will  publish 
pt'riodic  suiniTuines  of  proposed 
pro|ects  to  be  submittffi  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  (Collection 

7';f/e  Training  Tornorrtjvv's  Scientists: 
Linking  Minorities  and  Mentors 
Through  the  Web.  Tvpf^  of  Information 

CnllPitinn  ffer/uesr  REVISION.  (  )MH 

( iintrol  number  0925-0475.  E,\piratioii 
Date  1/31/2003,  Wed  and  Use  of 
Infarmution  Cd/Zerf/o/i  This  website 
<ill(iws  ft'derallv-funded  resean  hers 
supported  bv  anv  of  the  27  Institutes 
Hid  Centers  of  the  NIH  to  submit  an 
•  •Ifc  tnmK  form  describing  his  or  her 
researt  h  rireas.  as  well  as  interests  in 
mentoring  minority  students  or  |unior 
faculty.  The  researcher's  description  is 
posted  (in  the  website  for  searcfiing  In 
interested  niinorit\  applicants   Miimntv 
students  or  junior  fac:ulty  search  the 
website  to  identify  researchers  with 
whom  thev  would  like  to  work.  The 


research  [>ro|e(  ts  in  the  database  are 
located  all  over  the  country  and  involve 
cutting  edge  research  activities  by 
sc:ientists  funded  through  the  Institutes 
and  Centers  of  the  NIH  These  research 
projei:ts  range  from  studies  of  children 
to  research  on  older  adults,  from 
labtiratorv  researi:h  to  field  research, 
from  SIX  lal  research  to  a  ( (unbination  of 
hiologic.il  <ind  behavioral  research, 
Applu  ants  condui:t  an  electronic  search 
using  categories  such  as  research  areas 
of  interest,  desired  geographic  location 
of  the  resean  her.  and  their  level  of 
education.  The  primar\'  objective  of  the 
program  is  to  ensure  that,  in  the  coming 
de<:ades.  a  concentration  of  minority 
researchers  will  be  available  to  address 
behavioral  and  social  factors  important 
III  iiiiprii\.  mg  the  public  health  and 
rjiimii.itnii;  r.n  lal  disparities.  Increasing 
thr  iiiiiiiher  nf  iiiiiiorit\  scientists  in  the 
U.S.  will  expand  our  currently  limited 
knowledge  .ibout  the  epideminlog\  and 
treatment  of  diseases  in  niinorit\' 
|iii|jul,iti.in   h'rfqui'iicv  ot  /fes/x^nse.  On 
u(  1  .i.siiiu.  Aftt'Ltfd  Pulilii.    lndi\i(iuals  or 
households.  Tvpe  of  Rt'sfxnidfiils 
Students  P(ist-(iu(  torals.  junior  Fac  ult\ 
and  Prim  iji.il  linestigatnrs.  The  annual 
reporting  burden  is  ,is  tnlldws: 
Estnnntfd  .\iunlicr  i>t  lir^-iinndpnts  nd; 
E.'^tuiuttfd  .\unilii'r  al  Ih'spnnsrs  per 
Rrspondt'nt:  1;  Avt'rafii'  Burden  Hours 
Pffr  Reaponsf  10  minutes:  and 
Estinwtf'd  Total  Amount  Burden  Hours 
Re<iueste(]  H    There  is  no  annualized 
cost  to  respondents.  There  are  no 
Capital  Costs.  Operating  Costs  and/or 
Maintenance  Costs  Id  repurt. 

Request  for  Comments 

Wiittrii  I  iiiiuiients  and  lif  suggestions 
friiiii  till'  piil)li(  .Hid  .ilte(  ted  .igencies 
are  iiu  ili'd  on  nnc  (ir  more  nl  the 
follnwing  points:  ( 1 )  Whether  the 
proposed  collection  of  information  is 
ne<:essarv  for  the  proper  performance  of 
the  func  tion  nf  the  agencv.  including 
\\hether  the  infiirmalinn  will  ha\'e 
practK  al  utilitv :  (2)  The  accuracy  of  the 
aufiii  \  s  estimate  ot  the  burden  of  the 
prnpnsi'd  c  (illec  tioii  ot  information, 
nil  luding  the  \aliciit\  of  the 
methodolog\  and  assumpticms  used;  (3) 
Wavs  to  tmhaiuc  the  cjuality.  utility,  and 
clarity  of  the  information  to  be 


collected:  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated. 
elec:tronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Fur  Further  Information  (Contact:  To 
recjuest  more  information  on  the 
proposc;d  project  cjr  to  obtain  a  c:opy  of 
the  data  collection  plans  and 
instruments,  contact  Ms,  Dana 
Sampson,  Program  Analyst.  OBSSR,  OD 
NIH,  Building  1,  Room  256,  1  Center 
Drive,  Bethesda,  MD  20892.  or  call  non- 
tcjll-free  number  (301)  402-1146  or  E- 
mail  vour  request.  inc:luding  your 
address  to:  Sampsoniy(i:od.nih.go\'<. 

(j)mments  Due  Date:  Comments 
regarding  this  information  collc»ction  are 
best  assured  of  having  their  full  effect  if 
reccMved  within  fiO-days  of  the?  date  of 
this  public:ation. 

John  jarman. 

t:\r(  iitnrOtlirrr.  Office  i>fthc  Hircrtor. 

SdtiLinal  Institutes  ot  Hrnllh 

IFR  U(H  ,  ()2-2r.(i98  I  iIimI  in-imij,  H  a:-,  .un] 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  Behavioral  and 
Environmental  Risk  Factors  for 
Childhood 

Sunuuan.':  Under  the  provisions  of 
sec  tion  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institute  of  Child  Health  and  Human 
D(>velopment  (NICHD),  the  Naticmal 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collecticm  listed  below. 
This  proposed  information  collection 
was  pre\iously  published  in  the  Federal 
Register  on  fanuary  29.  2002.  page  4275 
and  allowed  GO  days  for  public 
comment.  Public  comments  in  support 
of  the  data  collection  were  received 
from  the  American  Academy  of 
Pediatrics.  The  purpose  of  this  notice  is 
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to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection 

Title:  Behavioral  and  Environmental 
Risk  Factors  for  Childhood  Drowning. 
Type  of  Information  Collection  Request: 
New.  Need  and  Use  of  Information 
Collection:  The  proposed  study  seeks  to 
determine  the  relationship  between 
swimming  lessons,  swimming  ability, 
and  other  risk  or  protective  factors  on 
the  one  hand,  and  the  risk  of  drowning 
on  the  other.  Drowning  is  the  second 
leading  cause  of  unintentional  injury 
death  among  children  in  the  United 
States.  Children  under  the  age  of  five 
years  are  at  particularly  increased  risk 
with  drowning  rates  peaking  among  1- 


2  year  olds.  Adolescent  males  are  also 
at  increased  risk.  While  some  preventive 
strategies,  such  as  pool  fencing,  are 
known  to  be  effective,  the  impact  of 
other  preventive  strategies  is  unclear. 
For  example,  it  is  estimated  that  at  least 
20%  of  children  between  the  ages  of  1- 
4  years  participate  in  formal  swimming 
instructions,  yet  the  effect  of  these 
instructions  on  the  risk  of  drowning  is 
unknown.  Some  argue  that  early 
exposure  to  swimming  lessons  might 
increase  the  risk  of  drowning  by 
increasing  exposure  and  decreasing 
children's  fear  of  the  water.  Among 
adolescents,  there  is  some  indirect 
evidence  that  more  skilled  swimmers 
may  be  at  increased  risk  of  drowning. 
Better  swimmers  are  likely  to  participate 
in  more  water-related  activities  and  may 
feel  confident  enough  to  swim  in  higher 
risk  settings,  such  as  remote  natural 
bodies  of  water  with  no  lifeguards 
present.  The  findings  from  this  study 
will  provide  valuable  information 
concerning  risk  and  protective  factors 


for  childhood  drownings,  information 
that  is  crucial  in  directing  future 
preventive  efforts.  The  proposed  study 
will  utilize  a  case-control  methodology 
to  identifv'  associations  between 
behavioral  and  environmental  factors 
and  the  risk  of  drowning. 

Interviews  will  be  conducted  with 
parents/guardians  of  1272  children  (424 
cases  and  848  controls.)  The  case 
interview  and  the  control  interview  are 
estimated  to  take  40  minutes  to 
complete.  Additionally,  a  short,  10 
minute  questionnaire  will  be 
administered  to  200  adolesc;ents  ages 
14-19  years  to  assess  risk  behaviors 
related  to  water  acti\'ities.  Controls  will 
be  identified  through  randcTm-digit 
dialing.  It  is  estimated  that  32.358 
housebolds  will  need  to  be  screened  (at 
5  minutes  per  screener)  to  identify  the 
848  controls.  Screening  and  study 
inter\'iews  will  be  conducted  over  a  27- 
month  study  period.  There  are  no 
Capital  Costs.  Operating  Costs  and/or 
Maintenance  Costs  to  report. 


Type  of  respondent 


Number  of 
respondents 


Frequency  of 
response 


Average  hours 
per  response 


Total  flours 
burden 


Annual  hour 
burcjen 


Respondents  to  Parent/Guardian  Case  Interview 

Respondents  to  RDD  Screener 

Respondents  to  Control  Inten/iew  

Respondents  to  Adolescent  Interview  

Total  


424 

32,358 

848 

200 

1 
1 
1 
1 

0.667 
0.0835 
0.667 
0.167  1 

282  8 

2701  8 

565  6 

33.4 

126 

1201 

251 

15 

1 

3.583  6 

1  593 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  itera(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 


Office  of  Regulatory  Affairs,  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Charles 
Crewe.  Contracting  Officer.  NICHD, 
NIH.  Address:  6100  Executive  Blvd., 
Suite  7A07.  Bethesda.  MD  20892-7510; 
e-mail  address  cg59b@nih.gov:  Phone: 
(303)  496—1611  (collect  calls  cannot  be 
accepted). 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30-days  of  the  date  of 
this  publication. 

Dated:  October  9.  2002, 
Kathleen  Wilbum, 

Project  Clearance  Liaison.  .\ICHn.  Xational 
Institutes  of  Health. 

[FR  Doc,  02-20699  Filed  lO-lH-02:  H:4.3  anij 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(b).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  N'aticiiia!  C;enter  for 
Complementarv  and  .-Mli'mativf  Mi'dic:ine 
Spec;ial  Emphasis  Panel.  KOd  Mfetiiig, 

Dcj/c;  October  17,  200 J 

Time:  8  a.m.  to  (>  p.m. 
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Agencla:To  review  and  evaluate  grant 
applications. 

Place:  Marriott.  6711  Democracy 
Boulevard;  Bethesda.  MD  20817.  ' 

Contact  Person:  William  .A.  Kachadorian. 
Chi).  MTS,  Scientifif:  Rbvibw  Administrator. 
C31fi(.e  of  Scientiric  Review,  National  Center 
for  Complementary  .Alternative  Medic  ine, 
R707  Demoiratv  Blvd.  Ste  106,  Bethesda.  MIJ 
20892-547.1,  (301)  594-2014. 
kachadowfrn}ail. nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated;  October  10   2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
lk)mnuttee  Polfcv 

!FR  Drx    02-2f>7Ul  Filed  10-18-02;  8:45  amj 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committtr-e  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  follnu  iui; 
meeting. 

The  meeting  will  be  clostni  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5.52b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  appiicatmns  ,inil 
the  discussions  could  disilose 
ccmfidential  trade  secrets  or  (oiiuiuti  lal 
prupertv  such  as  patentable  material. 
and  personal  information  (.oncerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Center  for 
Complementarv  and  Alternative  Medicine 
Special  Kmphasis  Panel.  CB04  Meeting. 

l>}te:  November  4.  2002. 

Time:  1  pm  to  5  pm. 

.■\genda:  To  review  and  evaluate  grant 
applic;ations. 

Place:  h707  Democracy  Blvd..  Bethesda, 
MD  20892  (Telephone  Conterenc;e  Call). 

Contact  Person  CarcH  Pcintzer,  PhD, 
Scientific  Review  .-\<lminislrator.  National 
(Center  for  Complementar\  and  .Miernative 
Medic  ine,  6707  Democracy  Blvd.,  Bethesda. 
MD  20892 

UMed    ()(  tntiMr  1(1    2002 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy 

!FR  Doc    02-2fi702  Filnd  10- 18-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  secticm  10(d)  of  the 
Federal  .Advisorv  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sec:tions 
552b(c)(4]  and  5.52b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  c:ould  ciisc:lc)se 
confidential  trade  secrets  or  commercial 
property  such  as  patt^ntable  material, 
and  personal  information  conc:erning 
individuals  assoc:iated  with  the  grant 
applications,  the  disclosure  of  which 
would  t:onstitufe  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  .Mic  robiology, 
Infec;tious  Diseases  and  ,'\IDS  Initial  Review 
Croup,  Ac:quired  ImmunodHtic  ieiii  y 
,Syndrome  Researc  li  Review  Conunittee. 
.MD.S  Rc-seari  h  Rc-vit-vv  tjniiinittee. 

Dale   November  7-8,  2002. 

Time:  8:30  am  to  2  pm. 

Agenda:'Yo  review  and  i'\alnHi>'  i;iaiit 
applications. 

Place  Hvati  Regt-nc  v  Hiitcl.  One-  Brihrsil,! 
Metro  Center,  H.-iIu'mI.i.  MD  20814 

Contai  t  Person   Roberta  BiiuiiT.  Plil). 
Si  ientific:  Rtn  lew  .Xdnimisir.iliir.  S(  lenlitii 
Review  Program.  Duislmi  nl  Fxiraiiiural 
Ac;tivities.  NIAID,  HIH.  Rnom  220<1.  ()7(lo» 
Rockledge  Driv.!.  Bt^thesda.  MD  2l)H')2-7hHi. 
Kll-49fi-25,5n.  rb lti9nvjnih.gov 

((iaialogue  of  Federal  Domestic  Assistance 
Pmgram  Nos.  93.835,  Allergy,  lmmuiiiiliig\ . 
and  Transplantation  Research;  93.H5(i, 
Mic;robiolc)gv  and  Infectious  Diseases 
Researc:h.  Nalional  Iiistitiitf.  nf  Health.  HHS) 

Dated;  ()i  tuber  II)   201)2 
LaV'erne  Y.  Stringfield. 
Director.  Olficeol  hfdmil  .advisory 
Committee  Polu  \ 

IFR  Due.  02-26701)  hle.i  ll»-lH-02.  8:4.t  anil 
BILLING  CODE  4140-01    M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  s(n:tion  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.t;  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisicms  set  forth  in  sections 
552b(c:)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Siinie  of  Committee:  National  Institute  of 
.-\llerg\  and  Inlec  tious  Disea.ses  Spec  iai 
Fmphasis  Panel.  The  International  Centers 
tor  E\c;ellence  in  Researc;h  C;liiiic;al  Researc  h 
and  Management  Training  Program. 

/)(j(p;  November  8.  2002. 

Time  2  pm  to  5  pm. 

.Aiieiida  To  review  and  evaluate  grant 
applii  atiiiiis 

Phue   Hvatt  Regenc  v  Bethesda.  Owe 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Cuntiict  Person:  Roberta  Binder,  PhD. 
Sc;ientific  Review  Administrator.  Division  ol 
Extramural  Ac  tivities.  NIAID,  fi700B 
RcK  kleclge  Drive.  Rm  2155,  Bethesda.  MD 
20892.  301-49(1-7906.  rlUlifin'finih  gov. 

(Cialalogue  of  Federal  Domestic;  Assistanc;e 
Program  Nos.  93.855.  .MIergy.  Immunology. 
iinil  Transiilantatioii  Research;  93.856. 
Mil  n)hi()l(ig\  and  lnti!c  tious  Diseases 
Researc  h.  National  Institutes  of  Health.  HHS) 

Dated;  October  10.  2002. 
LaVerne  Y.  Stringfield, 

l)iri-(  lor.  (Vfice  of  Fedrrul  .■\(hisory 
(Committee  Polit  v 

II  R  Doc  .  02-26703  Filed  10-18-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\cime  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
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Services  Research  Review  Committee — 
Phone  Session. 

Date:  November  5.  2002. 

Time:  11  am  to  1:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
In.stitutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conferenc:e 
Call). 

Contact  Person:  Martha  Ann  Carey,  PhD, 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd.. 
Room  6151,  MSC  9608,  Bethesda,  MD  20892- 
9608.  301-443-1606.  mcarey@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Researc:h 
Crants:  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  October  10,  2002. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
IFR  Doc.  02-26704  Filed  10-18-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel.  M- 
RISP. 

Da((';Dec;ember5.2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Henry  ).  Haigler,  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 


6001  Executive  Blvd..  Rm.  6150.  MSC  9608, 
Bethesda.  MD  20892-9608,  301/443-7216. 
hhaigler@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  .\ssistanc:e 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Sc:ientist  Development  .-Xward  for 
Clinicians,  and  Researc :h  Sc;ientist  .-^ward; 
93.282.  Mental  Health  National  Researc  h 
Ser\'ice  Awards  for  ResBarc;h  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  Octol)er  10.  2002. 
LaVerne  Y,  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-26705  Filed  10-18-02;  8:45  ami 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  PubMed  Central 
National  Advisory  Committee, 
November  4,  2002,  9:30  am  to  November 
4,  2002,  4  pm.  Library  of  Medicine, 
Board  Room,  Room  2E17,  Bldg.  38,  8600 
Rockville  Pike,  Bethesda,  MD,  20892 
which  was  published  in  the  Federal 
Register  on  August  21.2002,  67  FR 
54227. 

The  meeting  is  cancelled  due  to 
concern  regarding  quorum  and 
availability  of  Committee  members. 

Dated:  October  10.  2002. 
LaVerne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc:.  02-26706  Filed  U)-lH-02;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Special  Emphasis  Panels  I;  Notice  of 
Meetings 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  following  meetings 
of  SAMHSA  Special  Emphasis  Panels  I 
in  November  and  December  2002. 

A  summary  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney.  Review 
Specialist.  SAMHSA.  Office  of  Policy 
and  Program  Coordination.  Division  of 
Extramural  Activities.  Policy,  and 
Review,  5600  Fishers  Lane,  Room  17- 
89,  Rockville,  Maryland  20857. 
Telephone:  (301)  443-2998. 


Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 
The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552br  (6)  and  5  U.S.C 
App.2,  §  10(d). 

Committee  Same:  SAMHSA  Special 
Emphasis  Panel  1  (SEPl). 

Meeting  Date:  November  18th-22nd, 
2002. 

Place:  Bethesda  Marriott,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Closed:  11  a.m.  November  20th  to 
Adjournment. 

Panel:  Recovery  Community  Services 
Program  (RCSP  11),  4  Committees. 

Contact:  Diane  McMenamin,  Director. 
Division  of  Extramural  Ac:tivities.  Policy 
and  Review,  Parklawn  Building.  5600 
Fishers  Lane,  Room  1789,  Rockville. 
Maryland  20857. 

Committee  Same:  SAMHSA  Special 
Emphasis  Panel  1  (SEPl). 

Meeting  Date:  November  18th-22nd, 
2002, 

Place:  Bethesda  Marriott.  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Closed:  11  a.m.  November  20th  to 
Adjournment. 

Panel:  Strengthening  Communities- 
Youth.  2  Committees. 

Contact:  Diane  McMenamin.  Director. 
Division  of  Extramural  Activities.  Policy 
and  Review.  Parklawn  Building.  5(i00 
Fishers  Lane.  Room  1789.  Rorkvi'.lc. 
Maryland  20857. 

Committee  Same:  SAMHS.A  Spec  ial 
Emphasis  Panel  1  (SEPl). 

Meeting  Date:  December  4th-l  3th. 
2002. 

Place:  Bethesda  Marriott.  5151  Pooks 
Hill  Road.  Bethesda.  MD  20814 

Closed:  11  a.m.  Dec.ember  llth  to 
Adjournment. 

Panel:  American  Indian/Alaskan 
Native  and  Rural.  Community  Planning 
Program. 

Contact:  Diane  McMenamin.  Director. 
Division  of  Extramural  Activities.  Policy 
and  Review.  Parklawn  Building.  5600 
Fishers  Lane.  Room  1789.  Rockville, 
Maryland  20857. 

Committee  Same:  SAMHSA  Spin  ial 
Emphasis  Panel  1  (SEPl). 

Meeting  Date:  December  2nd-6th, 
2002. 

Place:  Gaithersburg  Marriott  Rio. 
Gaithersburg,  Maryland. 

Closed:  11  a.m.  December  4th  to 
Adjournment. 

Panel:  CMHS  Jail  Diversion. 
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Contact:  Diane  McMenamin.  Director. 
Division  of  Extramural  .Activities.  Policy 
and  Review.  Parklawn  Buildinj^,  5600 
Fishers  Lane.  Room  1789.  Rockville. 
Maryland  20857 

Committee  S'cime:  SAMHSA  Special 
Emphasis  Panel  1  (SEPl) 

Meetmii  Date  December.  2002. 

Place:  SAMHS.  5B00  Fishers  Lane. 
Rockville.  Maryland 

Closed:  Phone  Review — (Hosed 
Entirely. 

Panel:  Conference  Grants. 

Contact:  Diane  McMenamin.  Director. 
Division  of  E.xtramural  .Activities.  Policy 
and  Review.  Parklawn  Building,  5600 
Fishers  Lane.  Room  1789,  Rockville. 
Maryland  20857. 

Dated:  October  15,  2002. 
Coral  Sweeney, 

Hevww  Specialist,  .  Substance  Abuse  und 
Mental  Health  Services  Administration 
IFR  Doc.  02-26670  Filed  10-18-02;  8:45  ami 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  THE  l^frERIOR 

Bureau  of  Land  Management 
[ID-957-1420-BJ] 

Idaho:  Filing  of  Plats  of  Survey 

agency:  Bureau  of  Land  Mana^^ement. 

Interior. 

ACTION:  Notice  of  filing  of  plats  of 

surveys. 

SUMMARY:  The  Bureau  of  Land 
Management  (BL.M)  has  offici.illv  filed 
the  plats  of  survey  of  the  lands 
d€?scribed  below  in  the  BLM  Idaho  State 
Offic  e.  Boise.  Idaho,  effective  9  a.m..  on 
the  dates  specified 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  1387 
South  \'mnell  Way.  Boise.  Idaho, 
8:i7n'4-1657 

SUPPLEMENTARY  INFORMATION:  These 

survevs  were  e\e(  uted  at  the  re<]uest  of 
the  Bureau  of  Land  Management  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  The  lands 
we  surveved  are: 

The  plat  representing  th^■  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries,  and  portions  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  31  and  32.  in  T   13  S  .  R.  26 
E..  Boise  Meridian.  Idaho,  was  accepted 
fulv  11,  2002 

The  plat  representing  the  entire 
survey  record  of  the  dependent  resurvey 
of  a  portion  of  the  west  boundarv  and 
the  subdivisional  lines,  and  the 
subdivision  of  section  18.  in  T   13  N.. 
R.  20  E..  Boise  Meridian.  Idaho,  was 
accepted  luly  31.  2002. 


The  plats  representing  the  dependent 
resurvev  of  portions  of  the  west 
boundarv  and  subdivisional  lines,  and  a 
metes-and-bounds  survey  of  a  portion  of 
the  Craters  of  the  Moon  National 
Monument  in  sections  10.  15.  16,  19,  20, 
and  21.  in  T.  8  S..  R.  28  E..  Boise 
Meridian.  Idaho,  were  accepted  August 
21. 2002. 

The  plats  representing  the  dependent 
resurvev  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  2.  the  survey  of  a  portion  of 
the  2000  meanders  of  the  right  bank  of 
the  Henrvs  Fork  of  the  Snake  River  in 
sec:tion  2.  and  a  metes-and-bounds 
survev  in  section  2.  in  T.  5  N..  R.  38  E., 
and  the  corrective  dependent  resurvey 
of  a  portion  of  the  First  Standard 
Parallel  North,  the  dependent  resurvey 
(if  a  portion  of  the  First  .Standard 
Parallel  North,  the  dependent  resurvey 
of  a  portion  of  the  east  boundary,  the 
corrective  dependent  resurvey  of  a 
portion  of  the  subdivisional  lines,  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  a  portion  of  the 
1879  meanders  of  Henrys  Fork  of  the 
Snake  Ri\er.  and  the  subdivision  of 
(  ertain  sections,  certain  metes-and- 
bounds  surveys  within  sections  27  and 
35.  and  the  survev  of  the  2000  meanders 
of  Henrys  Fork  of  the  Snake  River  in 
section  36,  in  T  6  N..  R.  38  E..  Boise 
Meridian.  Idaho,  were  accepted  August 
28. 2002 

The  plat  representing  the  dependent 
rt'survi'v  of  porti(jns  of  the  west  and 
north  boundaries,  and  portions  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  5.  6.  and  7.  in  T.  14  ..  R.  26 
E..  3n\se  Meridian.  Idaho,  was  accepted 
.August  30.  2002. 

Tne  plat  representing  the  dependent 
resurvev  of  a  portion  of  the  west 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  31.  in  T.  3  N..  R.  25  E..  Boise 
Meridian.  Idaho,  was  accepted 
September  4.  2002. 

The  plat  representing  the  dependent 
resurvev  of  .i  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  23.  26.  and  34.  in  T.  6  S..  R. 
24  E..  Boise  Meridian.  Idaho,  was 
accepted  .September  6.  2002. 

This  survev  was  executed  at  the 
request  of  the  Bureau  of  Indian  Affairs 
for  administrative  management 
purposes.  The  land  surveyed  is: 

Tne  plat  representing  the  dependent 
resurvev  of  a  portion  of  the  east 
boundary  and  subdivisional  lines,  the 
subdivision  of  section  24.  and  the 
survey  of  the  2001  meanders  of  the 
Blackfoot  River,  the  north  boundary  of 
the  Fort  Hall  Indian  Reservation,  and 
portions  of  the  2001  median  line  of  the 
Blackfoot  River  in  section  24,  in  T.  3  S., 


R.  34  E.,  Boise  Meridian.  Idaho,  was 
accepted  August  15.  2002. 

Dated:  October  11.2002. 
Harry  K.  Smith, 

Atting,  Chief  Cadastral  Suneynr  for  Idaho 
IFR  Du( .  02-26659  Filed  10-18-02:  8:45  ami 

BILUNG  CODE  4310-GG-I> 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-952-03-1 420-BJl 

Filing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  purpo.se  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
Tiling  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Scruggs.  Chief.  Branch  of 
Geographic  Sciences.  Bureau  of  Land 
Management  (BLM).  Nevada  State 
Office.  1340  Financial  Blvd.,  PO  Box 
12000.  Reno.  Nevada  89520.  775-861- 
6541. 

SUPPLEMENTARY  INFORMATION:  1.  The 

Plats  of  Survey  of  the  following 
described  lands  were  officially  filed  at 
the  Nevada  State  Office.  Reno.  Nevada, 
on  September  12.  2002: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  26  and  further  subdivision  of 
section  27.  and  metes-and-bounds 
surveys  of  portions  of  the  right-of-way 
lines  of  Interstate  Highway  No.  15  and 
the  Union  Pacific  Railroad.  Township 

25  South.  Range  59  East.  Mount  Diablo 
Meridian.  Nevada,  under  Group  No. 
797.  was  accepted  September  10,  2002. 

The  plat,  in  four  (4)  sheets, 
representing  the  dependent  resur\'ey  of 
the  east  boundary,  a  portion  of  the  south 
boundary  and  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
sections  33  and  34,  and  metes-and- 
bounds  surveys  of  the  right-of-way  lines 
of  Interstate  Highway  No.  15  and  a 
portion  of  the  westerly  right-of-way  line 
of  the  Union  Pacific  Railroad,  Township 

26  South,  Range  59  East,  Mount  Diablo 
Meridian,  Nevada,  under  Group  No. 
797.  was  accepted  September  10.  2002. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  Clark 
County. 


2.  The  Plat  of  Survey  of  the  followring 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada, 
on  September  26,  2002: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  6,  8  and  18,  Tovraship  26 
North,  Range  31  East,  Mount  Diablo 
Meridian,  Nevada,  under  Group  No. 
783,  was  accepted  September  24,  2002. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

3.  The  Plats  of  Survey  of  the  following 
described  lands  were  officially  filed  at . 
the  Nevada  State  Office,  Reno,  Nevada, 
on  September  30,  2002: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
.section  33,  and  a  metes-and-bounds 
survey  of  portions  of  the  centerline  of 
U.S.  liighway  95,  in  section  33, 
Township  7  South,  Range  44  East, 
Mount  Diablo  Meridian,  Nevada,  under 
Group  No.  800,  was  accepted  September 
27,  2002. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  the  subdivision  of 
section  3,  and  a  metes-and-bounds 
survey  of  the  centerline  of  U.S.  Highway 
95,  in  section  3,  Township  8  South, 
Range  44  East,  Mount  Diablo  Meridian, 
Nevada,  under  Group  No.  800,  was 
accepted  September  27,  2002. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
Bureau  of  Indian  Affairs. 

4.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
sur\'eys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Dated;  October  11,  2002. 
Robert  V.  Abbey, 

State  Director.  Nevada. 

IFR  Doc.  02-266.54  Filed  10-18-02;  8:45  ami 

BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

[Civil  Action  No.  02-888-A] 

United  States  v.  The  Mathworks,  Inc. 
and  Wind  River  Systems,  Inc.; 
Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(bHh).  that  a  proposed 
final  Judgment,  and  Stipulation  and 
Order  pertaining  to  each  Defendant 
individually,  and  a  Competitive  Impact 
Statement  related  thereto  have  been 
filed  with  the  United  States  District 
Court  for  the  Eastern  District  of  Virginia 
in  United  States  of  America  v.  The 
MathWorks,  Inc.  and  Wind  River 
Systems.  Inc..  Civil  Action  No.  02-888- 
A.  The  proposed  final  Judgments 
represent  a  full  settlement  of  this  matter, 
as  they  resolve  all  issues  between  the 
United  States  and  each  Defendant.  On 
June  21.  2002,  the  United  States  filed  a 
Complaint  against  The  MathWorks,  Inc. 
and  Wind  River  Systems,  Inc.  alleging 
that  the  Defendants  entered  into  a  series 
of  agreements  that  had  the  purpose  and 
effect  of  eliminating  the  MATRIXx 
product  suite  from  the  market  in 
violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  1.  Through  these 
agreements.  The  MathWorks  and 
WindRiver  agreed  to  shift  dynamic 
control  system  design  software 
customers  from  Wind  River  to  The 
MathWorks.  The  proposed  Final 
Judgments  require  both  The  MathWorks 
and  Wind  River  to  facilitate  the  sale  of 
the  MATRIXx  products  and  intellectual 
property  to  a  buyer  acceptable  to  the 
United  States  and  the  appointment  of  a 
trustee  to  effect  the  sale.  Copies  of  the 
Complaint,  proposed  Final  judgments 
and  Competitive  Impact  Statement  are 
available  for  inspection  at  the 
Department  of  Justice  in  Washington. 
DC,  in  Room  200.  325  Seventh  Street. 
NW.,  at  the  Office  of  the  Clerk  of  the 
United  States  District  Court  for  the 
Eastern  District  of  Virginia.  Alexandria. 
Virginia,  and  on  the  Antitrust  Division's 
Web  site  at  http://i\'\\'\v. usdoj.gov/atr/ 
cases/ indx346.htm. 

Public  comment  is  invited  within  60 
days  of  the  days  of  the  date  of  this 
notice.  Such  comments,  and  responses 
thereto,  will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Comments  should  be  directed  to  Renata 
B.  Hesse.  Chief.  Networks  and 
Technology  Section.  Antitrust  Division. 
U.S.  Department  of  Justice,  600  E  Street. 


NW.,  Suite  9500.  Washington.  DC 
20530. 

Constance  K.  Robinson, 

Director  of  Operations. 

Stipulation  and  Order 

It  is  herebv  stipulated  by  and  between 
the  undersigned  parties,  through  their 
respective  counsel,  as  follows: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  Plaintiffs  Complaint 
alleging  Defendants  Wind  River 
Svstems.  Inc.  ("Wind  River")  and  The 
MathWorks.  Inc.  ("The  MathWorks") 
entered  into  an  agreement  that  violates 
Section  1  of  the  Sherman  Act  (15  U.S.C. 
1).  and  over  each  of  the  parties  hereto, 
and  venue  of  this  action  is  proper  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Virginia. 

2.  The  United  States  and  The 
MathWorks  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
mav  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  either  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedure  and  Penalties 
Act  (15  U.S.C.  16).  and  without  further 
notice  to  either  party  or  other 
proceedings,  provided  that  the  llnited 
States  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entrv  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  The 
MathWorks  and  by  filing  that  notice 
with  the  Court. 

3.  The  MathWorks  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment  pending  entr\ 
of  the  Final  Judgment  by  the  Court,  or 
until  expiration  of  time  for  all  appeals 
of  anv  Court  ruling  declining  entry  of 
the  proposed  Final  Judgment,  and  shall. 
from  the  date  of  the  signing  of  this 
Stipulation,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
Judgment  as  though  they  wer(>  in  full 
force  and  effect  as  an  order  of  the  (,ourt 

4.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  both  parties  and  submitted 
to  the  Court. 

5.  In  the  event  that  the  United  States 
withdraws  its  consent,  as  provided  in 
paragraph  2  above,  or  in  the  event  that 
the  proposed  Final  Judgment  is  not 
entered  pursuant  to  this  Stipulation,  the 
time  has  expired  for  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  the  Court 
has  not  otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
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Stipulation  shall  be  without  prejudice  to 
either  partv  in  this  or  anv  other 
proceeding. 

Respectfully  submitted. 
Dated:  August  15.  2002. 

For  Plaintiff  United  States  of  America, 

lames  ].  Tierney. 

(.'  S.  Department  of  Justice,  Antitrust 

Division.  Melworks  and  Technalo^^y  Section. 

600  E  Street.  \W  .  Suite  9500.  Washington. 
DC  205 JO.  Tel:  1202)  WT-079T.  Fax:  1202) 
61R-S544 

Richard  Parker  (VSB  No  447.=S1), 
Assistant  I  'nited  States  Attorney.  2100 
famieson  Avenue.  Alexandria.  VA  22314. 
Tel:  1703)299-3700 

For  Defendant  The  MathVVorks,  Inc. 
Thane  D.  Scott, 
Ruth  T  Dovvling. 
Mitchell  C.  Bailin, 

Palmer  &■  Dodge  ll.P..  1 1 1  Huntington 
Avenue.  Boston.  MA  02199-7613.  Tel:  (617) 
239-0100.  Fax:  161 7)  227-1420. 

Mark  Gidlev. 

David  A   Balto, 

lamie  M.  Crowe  (VSB  No.  ,37186). 

601  Thirteenth  Street.  MW..  Washington.  DC 
20005-3807  Tel.;  (202)  626-3600.  Fax.  (202) 
639-9355. 

Order 

It  is  so  ordered  by  this  Court,  this 
day  of      "  2002 


Chief  United  States  District  Judge. 
Certificate  of  Service 

The  undersigned  certifies  that  the 
Stipulation  And  Order  was  sened  by 
fax  and  US  Mail  on  the  following 
counsel  this  15th  day  of  August.  2002: 

Counsel  for  Wind  River.  Inc.  Richard 
L.  Rosen,  Arnold  &  Porter,  5.5.T  Twelfth 
Street,  NVV  ,  Washington,  DC  20004- 
1206.  Tel;  (202)  942-5000.  Fa^x:  (202) 
942-5999. 

lames  I.  Tierney 

In  the  matter  ot;  I'nited  States  District 
Court,  for  the  Eastern  District  of  Virginia, 
.Mexandria  Division;  Civil  Action  No.  02- 
888-A.  Chief  ludge  Hilton.  United  States  of 
.\mencrf.  Plaintiff,  v.  The  MathVVorks.  Inc. 
and  Wind  River  Systems,  Inc,  Defendants. 

Final  lodgment 

Whereas.  Plaintiff  United  States  of 
America  filed  its  Complaint  on  June  21, 
2002,  alleging  that  The  MathVVorks,  Inc. 
("The  MathVVorks")  and  Wind  River 
Systems,  Inc.  ("Wind  River")  entered 
into  a  series  of  agreements  related  to 
Wind  River  s  MATRIXx  product  line 
that  violate  Section  1  of  the  Sherman 
Act; 

And  Whereas  the  United  States  and 
Wind  River  on  June  21,  2002,  consented 
to  entry'  of  a  Final  Judgment  that  would 
require  Wind  River  to  use  its  reasonable 
best  efforts  to  divest  its  interest  in  the 


MATRIXx  assets  in  the  event  a  Final 
Judgmtjnt  is  entered  against  The 
MathVVorks; 

And  whereas  the  United  States  and 
"^he  MathWorks,  by  their  respective 
attorneys,  have  consented  to  the  entry-  of 
this  Final  Judgment  constituting  any 
evidenc:e  against,  or  any  admission  by, 
any  party  regarding  any  issue  of  fact  or 
law: 

And  whereas  The  MathVVorks  agrees 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  whereas,  the  United  States 
believes  that  entry  of  this  Final 
judgment  is  in  the  public  interest; 

\'ow.  Therefore,  before  any  testimony 
is  taken,  without  trial  or  adjudication  of 
anv  issue  of  fact  or  law,  and  upon 
consent  of  the  parties,  it  is  Ordered, 
adjudged  and  decreed: 

I,  lurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  and  each  of  the  parties 
to  this  action.  The  Complaint  states  a 
claim  upon  which  relief  may  be  granted 
against  The  MathWorks  under  Section  1 
of  the  Sherman  Act  (15  U.S.C.  1). 

II.  Definitions 

As  used  in  this  Final  Judgment: 

(A)  "MATRIXx  Agreements"  means 
the  February  16.  2001,  Distribution 
Agreement  and  other  elated  and 
contemporaneous  agreements  between 
Wind  River  and  The  MathWorks. 

(B)  "MATRIXx  as.sets"  means  all 
rights  and  tangible  and  intangible  assets, 
including  but  not  limited  to.  all 
contracts,  software  code,  copyrights, 
patents,  licenses,  sublicenses, 
trademarks  and  other  intellectual 
property,  within  the  scope  of  the 
MATRIXx  Agreements  (excluding 
Retained  Rights  and  U.S.  Patents  Nos. 
4,796.179,  5,1,33.045.  and  5,612,866 
assigned  to  The  MathVVorks  in  the 
February  16,  2001,  Patent  Assignment 
between  ISI  and  The  MathVVorks). 

(C)  "The  MathWorks"  means  The 
MathWorks,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Natick.  Massachusetts,  its  parents, 
successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships,  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees,  and 
any  other  person  acting  for,  on  behalf  of, 
or  under  the  control  of  them, 

(D)  "Wind  River"  means  Wind  River 
Systems,  Inc.,  a  Delaware  corporation 
with  its  headquarters  in  Alameda, 
(lalifomia.  its  parents,  successors  and 
assigns,  and  its  subsidiaries  (including 
Integrated  Systems,  Inc.  ("ISI")). 
divisions,  groups,  affiliates. 


partnerships,  and  joint  ventures,  and 
their  directors,  officers,  rtianagers, 
agents,  and  employees,  and  any  other 
person  acting  for.  on  behalf  of,  or  under 
the  control  of  them. 

(E)  "Retained  Contracts"  mean  all 
Wind  River  and  ISI  contracts  regarding 
the  MATRIXx  products  that  remain  in 
effect  as  of  the  date  this  Final  Judgment 
becomes  effective  and  were  identified 
and  retained  by  Wind  River  in  the 
MATRIXx  Agreements. 

(F)  "Retained  Rights"  mean  (a)  a 
worldwide,  royalty-free,  non-exclusive 
right  under  the  MATRIXx  assets  to  use, 
modify,  improve,  copy,  display, 
perform,  create  derivative  work  of  and 
enhance  the  MATRIXx  products  and 
distribute  the  same  solely  in  connection 
with  Wind  River's  provision  of  support 
services  (including,  without  limitation, 
the  right  to  provide  source  code  to  the 
extent  contractually  obligated)  related  to 
Retained  Contracts;  (b)  a  worldwide, 
royalty-free,  non-exclusive  license 
under  the  patents  included  within  the 
MATRIXx  assets  to  make,  have  made, 
use,  sell,  offer  for  sale,  or  import  (I) 
articles  that  may  be  covered  by  one  or 
more  claims  of  such  patents  provided 
such  acts  are  in  connection  with  the 
provision  of  support  services  related  to 
Retained  Contracts  or  (ii)  any  Wind 
River  products  available  for  purchase  as 
of  February  16.  2001  (except  the 
MATRIXx  products),  including  all 
modifications,  derivatives,  new  versions 
and  new  releases  of  the  same. 

III.  Applicability 

This  Final  Judgment  applies  to  The 
MathWorLs  and  all  other  persons  in 
active  concert  or  participation  with  the 
MathVVorks  who  receive  actual  notice  of 
this  Final  judgment  by  personal  service 
or  otherwise, 

IV.  Asset  Sale 

The  United  States  and  the  MathWorks 
agree  as  follows: 

(A)  As  soon  as  possible,  but  no  later 
than  30  days  from  the  date  of  filing  of 
this  proposed  Final  Judgment  with  the 
Court,  the  United  States  shall  nominate 
an  independent  agent  to  serve  as 
Trustee  to  accomplish  the  sale  of  the 
MATRIXx  assets  to  a  purchaser 
approved  by  the  United  States  pursuant 
to  the  terms  of  this  Final  Judgment  and 
any  subsequent  order  of  the  Court, 

(B)  The  Trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
customary  and  commercially  reasonable 
terms  and  conditions  as  the  United 
States,  in  its  sole  discretion,  proposes, 
subject  to  approval  by  the  Court.  The 
Trustee  shaJl  receive  compensation  that 
is  customary  and  commercially 
reasonable  for  asset  sales  of  the  size  and 
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complexity  as  those  included  herein, 
including  a  substantial  success 
incentive  and  any  reasonable  and 
necessary  legal  expenses  relating  to  its 
role  as  Trustee.  The  Trustee  shall 
account  to  the  Court  and  defendants  for 
all  monies  derived  from  the  sale  of  the 
MATRIXx  assets  and  all  costs  and 
expenses  so  incurred. 

(C)  Upon  application  of  the  United 
States,  die  Court  shall  appoint  the 
Trustee  nominated  by  the  United  States 
and  approve  the  engagement  letter, 
provided  that  the  engagement  letter's 
terms  and  conditions  are  customary  and 
commercially  reasonable  and  consistent 
with  this  Final  Judgment. 

(D)  The  Trustee  shall  have  the  duty  to 
attempt  to  sell  the  MATRIXx  assets  and 
negotiate  a  definitive  sales  and  licensing 
agreement  with  a  purchase  pursuant  to 
the  terms  of  this  Final  Judgment,  the 
terms  of  the  engagement  letter  and  any 
subsequent  order  of  the  Court.  The 
Trustee  shall  promptly  make  known,  by 
usual  and  customary  means,  the 
availability  of  the  MATRIXx  assets,  and 
shall  attempt  to  sell  the  assets  in  a 
manner  consistent  with  its  typical 
commercial  practices,  including 
protection  of  the  defendants' 
confidential  information.  Defendants 
shall  have  no  authority  or  responsibility 
with  respect  to  the  attempt  to  sell  the 
MATRIXx  assets  or  negotiate  the 
definitive  sales  and  licensing  agreement, 
except  to  promptly  provide  any 
information  relating  to  the  MATRIXx 
assets  requested  by  the  Trustee  in 
writing  or  as  otherwise  provided  herein. 

(E)  Defendants  shall  promptly  provide 
to  the  Trustee  all  information  and 
documents  requested  in  order  to  prepare 
offering  materials  and  provide 
customary  due  diligence  information  to 
prospective  purchasers  with  respect  to 
the  MATRIXx  assets.  Defendants  shall 
comply  fully  with  all  such  requests 
within  three  business  days,  unless  the 
Trustee,  in  its  sole  discretion,  waives  or 
extends  the  time  period,  or  excuses 
defendants  from  providing  certain 
specified  information. 

(F)  The  Trustee  shall  commence 
offering  the  MATRIXx  assets  for  sale 
immediately  after  certification  to  the 
Court  that  it  has  received  adequate 
information  from  the  defendants  to  offer 
the  MATRIXx  assets  for  sale.  The 
certification  shall  be  made  within  five 
business  days  of  receipt  of  the  adequate 
information.  After  the  sales  offering  has 
commenced,  the  Trustee  may  make  such 
additional  written  requests  for 
information  as  may  be  reasonably 
necessary  to  perform  its  duties,  and  the 
defendants  shall  comply  fully  with  such 
requests  within  3  business  days,  unless 
the  Trustee,  in  its  sole  discretion. 


waives  or  extends  the  time  period,  or 
excuses  defendants  from  providing 
certain  specified  information. 

(G)  The  Trustee  shall  have  90  days 
from  the  date  of  such  certification  in 
which  to  offer  the  MATRIXx  assets  for 
sale  and  consummate  a  definitive  sales 
and  licensing  agreement  with  a 
purchaser.  There  shall  be  no  extensions 
of  this  90-day  period,  except,  however, 
the  running  of  the  90-day  period  shall 
toll  for  any  undue  delay  the  Court  finds 
is  caused  by  defendants. 

(H)  The  Trustee  shall  negotiate  a 
definitive  sales  and  licensing  agreement 
on  customary  and  commercially 
reasonable  terms,  substantially 
equivalent,  except  for  the  payment 
terms,  to  the  terms  and  conditions  in  the 
MATRIXx  Agreements  to  the  extent 
possible,  and  that  provides  to  the 
purchaser  representations,  warranties 
and  covenants  equivalent  to  those  in  the 
MATRIXx  Agreements.  The  defendants 
may  allocate  primary  responsibility  for 
and  indemnification  under  such 
warranties  among  themselves  as 
customary  and  appropriate  to  their 
respective  rights  and  obligations 
concerning  the  MATRIXx  assets  on  the 
date  of  such  sale.  The  definitive  sales 
and  licensing  agreement  will  provide  for 
transitional  support  to  the  purchaser, 
equivalent  to  that  offered  under  the 
MATRIXx  Agreements. 

(I)  The  Trustee  shall  make  written 
reports  of  its  activities  to  the  Court,  the 
United  States  and  defendants  30  days, 
45  days,  60  days,  75  days,  and  90  days 
after  initiation  of  its  attempts  to  sell  the 
MATRIXx  assets.  Such  reports  shall 
include  the  name,  address,  and 
telephone  number  of  each  person  who 
made  an  offer  to  acquire,  expressed  an 
interest  in  acquiring,  entered  into 
negotiations  to  acquire,  or  was 
contacted  or  made  an  inquiry  about 
acquiring,  an  interest  in  the  MATRIXx 
assets,  and  shall  describe  in  detail  each 
contact  with  such  person,  including  the 
terms  of  any  offers  made  or  received.  To 
the  extent  such  reports  contain 
information  that  the  Trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
The  Trustee  shall  maintain  full  records 
of  all  efforts  made  to  divest  the 
MATRIXx  assets.  The  Trustee  may 
discuss  its  progress  with  the  United 
States  and  defendants  as  it  deems 
reasonable  under  the  circumstances. 

(J)  The  MATRIXx  assets  to  be 
conveyed  shall  include  substantially  all 
assets,  rights  and  property  interests  of 
both  The  MathWorks  and  Wind  River  as 
currently  exist  pursuant  to  the 
MATRIXx  Agreements,  except, 
however,  that  The  MathWorks  may 
retain  ownership  of  the  three  patents 


referenced  in  paragraph  11(B).  in  which 
case  the  definitive  sales  and  license 
agreement  shall  include  a  patent  license 
to  the  purchaser.  Any  such  patent 
license  must: 

(1)  Cover  as  many  of  the  three  patents 
as  the  purchaser  wishes  to  license; 

(2)  Be  perpetual,  fully  paid-up,  and 
without  continuing  royalties  to  either 
defendant; 

(3)  Not  contain  any  field-of-use 
restrictions  whatsoever: 

(4)  Permit  the  purchaser  to  sublicense 
the  intellectual  property  so  licensed  (the 
"IP")  in  order  to: 

(a)  Adequately  convey  rights  to 
exploit  the  technology  to  end  user 
customers  of  any  product  or  service  that 
includes  the  IP: 

(b)  Enter  into  development  or  support 
outsourcing  or  co-development 
agreements  with  third  parties  in 
conjunction  with  the  purchaser's 
products  or  services,  or  joint  venture 
agreements  with  third  parlies  in  which 
the  purchaser  and  the  third  party  both 
retain  an  interest  in  the  resulting 
product,  service,  research  or  IP: 

(c)  Effectuate  transfer  of  the  license 
either  upon  change  of  control  of  the 
purchaser,  or  upon  sale  of  all  or  a 
substantial  portion  of  the  MATRIXx 
assets;  and 

(d)  Permit  use  of  the  IP  in  third-party 
products  or  services  designed  and 
intended  for  use  with  the  purchaser's 
product,  e.g.,  complementary  softward 
tools; 

(5)  Permit,  without  any  restriction, 
grantback,  or  royalties,  the  ability  to 
innovate  based  on  the  IP  and  to  use 
such  innovations  in  the  purchaser's 
products  or  under  any  circumstances  set 
forth  above  without  restriction; 

(6)  Permit  enforcement  of 
infringement  that  damages  the 
purchaser,  except  that  The  MathWorks 
may  have  a  first  right  to  enforce  the 
patients,  provided  that  if  it  does  so  the 
purchaser  has  appropriate  intervention 
rights  to  protect  its  license  or  IP  rights, 
and  may  have  the  right  to  join  the 
purchaser  as  a  party  to  any  such 
infringement  suit  as  may  be  necessary  to 
protect  fully  the  rights  of  The 
MathWorks;  and 

(7)  Contain  an  appropriate  covenant 
not  to  sue  the  purchaser  with  respect  to 
the  patents  covered  by  the  license. 

(K)  Wind  River  shall  be  entitled  to 
Retained  Rights  as  provided  in  the 
proposed  Final  Judgment  by  the  United 
States  and  Wind  River  and  filed  June  21, 
2002, 

(L)  The  minimum  price  for  the 
MATRIXx  Assets  shall  be  S2  million 
cash,  plus  the  cost  and  expenses  of  the 
Trustee.  The  defendants  may,  with  the 
approval  of  the  United  States,  waive  this 
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minimum  reserve  price  requirement 
The  MathWorks  shall  not  financx*  the 
purchase  or  retain  a  contingent 
monetar\'  or  other  interest  in  the 
MATRIXx  assets  being  sold,  other  than 
ownership  of  certain  patents  to  the 
extent  described  herein.  All  other  costs 
(including  the  compensation  of  the 
Trustee  in  the  event  a  sale  of  the 
MATRIXx  assets  is  not  consummated) 
will  be  borne  by  the  defendants, 
allocated  between  themselves  as  they 
may  agree. 

(M)  The  United  States  shall  have,  in 
its  sole  discretion,  the  right  to  approve 
any  prospective  purchaser  and  the  terms 
of  any  sales  and  license  agreement 
negotiated  with  a  prospective  purchaser 
as  follows: 

(1)  The  United  States  shall  have  sole 
discretion  to  determine  whether  the 
MATRIXx  assets  could  be  competitivelv 
viable  if  owned  by  a  prospective 
purchaser  identified  by  the  Trustee  If 
the  United  States  determines  that  a 
prospective  purchaser  is  competitively 
viable,  the  Trustee  shall  negotiate  a 
definitive  sales  and  license  agreement 
with  such  purchaser.  In  the  event  of 
multiple  bids,  the  United  States,  in  its 
sole  discretion,  shall  decide  whii;h 
prospective  purchaser(s)  the  Trustee 
should  pursue  for  purposes  of 
negotiating  a  definitive  sales  and  license 
agreement  and  shall  so  direct  the 
Trustee  The  MathWorks  shall  not 
challenge  any  such  determinations  by 
the  United  States. 

(2)  The  United  States  and  defendants 
shall  have  the  right  to  request 
modifications,  consistent  with  the  terms 
of  this  Final  [udgment.  to  any  of  the 
terms  of  anv  sales  and  license  agreement 
with  a  prospective  purchaser  The 
Trustee  shall  have  discretion  to  approve 
or  disapprove  any  such  modific  atitms, 
subject  to  the  right  of  final  approval  of 
the  definitive  sales  and  license 
agreement  by  the  United  States  When 
considering  any  such  request  for 
modifications,  the  Trustee  will  take  into 
account  whether  the  terms  and 
conditions  in  the  proposed  sales  and 
license  agreement  are  customary  and 
reasonable  for  such  sales  and  license  of 
assets. 

(3)  Should  the  United  States 
disapprove  any  purchaser  or  anv  term  of 
the  definitive  sales  and  license 
agreement,  the  United  States  shall  direct 
the  Trustee  to  attempt  to  identifv  an 
altemativf'  purchaser,  or  negotiate  an 
acceptable  agreement,  consistent  with 
this  Final  ludgment. 

(N)  The  Trustee  may  seek  to  enforce 
the  obligations  of  The  MathWorks 
pursuant  to  this  Final  ludgment  or  the 
engagement  agreement  bv  filing  a 
contempt  motion  with  the  Court. 


(())  If  the  Trustee  is  unable  to 
negotiate  a  definitive  agreement  within 
the  period  set  forth  in  paragraph  IV(G) 
at  or  above  the  price  set  forth  in 
paragraph  IV(L).  the  case  shall  be 
dismissed  upon  motion  by  any  party. 

V.  United  Slates'  Access  and  Inspection 

(A)  For  the  purpose  of  determining  or 
securing  compliance  with  this  Final 
ludgment  or  of  determining  whether  the 
Final  ludgment  should  be  modified  or 
vacated,  and  subject  to  any  legally 
re<.:ognized  privileged,  duly  authorized 
representatives  of  the  United  States 
Department  of  justice,  including 
consultant  and  other  persons  retained 
bv  the  United  States,  shall,  upon  written 
request  of  a  dulv  authorized 
representative  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 
The  MathWorks  be  permitted: 

(1)  Access  during  The  MathWorks' 
office  hours  to  inspect  and  copy  or.  at 
the  United  States'  option,  to  require  The 
MathWorks  to  provide  copies  of  all 
books,  ledgers,  accounts,  records,  and 
doc  uinents  in  its  possession  custody  or 
control  relating  to  any  matters  contained 
in  this  Final  judgment;  and 

[2]  To  interview,  either  informally  or 
on  the  rw:ord  at  the  United  States' 
discretion.  The  MathWorks's  directors, 
officers,  employees,  or  agents,  who  may 
have  their  individual  counsel  present, 
relating  to  anv  matters  contained  in  this 
Final  judgment  The  interviews  shall  be 
subject  to  the  reasonable  convenience  of 
the  interviewee  and  without  restraint  or 
interference  by  The  MathWorks. 

(B)  Upon  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Divisicm.  The  MathWorks 
shall  submit  written  reports,  under  oath 
if  re(}uested.  relating  to  any  of  the 
matters  contained  in  this  Final 
ludgment  as  may  be  requested. 

(C)  No  information  or  documents 
obtained  bv  the  means  provided  in  this 
se(  tion  shall  be  divulged  by  the  United 
States  t(j  anv  person  other  than  an 
authorized  representative  of  the 
executive  branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  .States  is  a  party 
(in(  iudmg  grand  jury  proceedings),  or 
for  the  purpose  of  .securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

(D)  If.  at  the  time  information  or 
documents  are  furnished  by  The 
MathWorks  to  the  United  States.  The 
MathWorks  represents  and  identifies  in 
writing  the  material  in  any  such 
informaticm  or  documents  to  which  a 
claim  of  protection  may  be  asserted 
under  Rule  26(c)(7)  of  the  Federal  Rules 


of  Civil  Procedure,  and  The  MathWorks 
marks  each  pertinent  page  of  such 
material,  "Subject  to  claim  of  protection 
under  Rule  26(c)(7)  of  the  Federal  Rules 
of  Civil  Procedure."  then  the  United 
States  shall  give  ten  (10  calendar  days' 
notice  prior  to  divulging  such  materials 
in  any  legal  proceeding  (other  than  a 
grand  jury  proceeding)  to  which  the 
MathWorks  is  not  a  party. 

VI.  Retention  of  Jurisdiction 

This  Court  retains  jurisdiction  to 
enable  any  party  to  this  Final  Judgment 
to  apply  to  this  Court  at  any  time  for 
such  further  orders  and  directions  as 
may  be  necessary  or  appropriate  to  carry 
out  or  construe  this  Final  Judgment,  to 
modify  or  terminate  any  of  its 
provisions,  to  enforce  compliance,  and 
to  punish  any  violations  of  its 
provisions. 

VII.  Expiration  of  Final  Judgment 

This  Final  Judgment  shall  expire 
upon  the  earlier  of  (1)  the  date  on  which 
The  MathWorks  no  longer  has  any  right, 
title  or  interest  in  any  of  the  MATRIXx 
assets  except  with  regard  to  ownership 
of  patent  rights  as  specified  herein,  or 
(2)  the  date  of  dismissal  of  this  action 
as  a  result  of  the  failure  of  the  Trustee 
to  accomplish  the  sale  of  the  MATRIXx 
assets  pursuant  to  the  terms  of  this 
order.  If  the  MATRIXx  assets  are  sold 
pursuant  to  the  terms  of  this  Final 
judgment.  The  MathWorks  shall  not 
purchase,  license  or  otherwise  acquire 
substantially  all  of  the  MATRIXx  assets 
before  September  1,  2007,  without  the 
prior  written  consent  of  the  United 
States. 

VIII.  Costs 

Each  party  shall  bear  its  own  costs  of 
this  action. 

IX.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated: 

Court  approval  subject  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16. 


Chief  United  States  District  Judge. 

In  the  matter  of:  United  States  District 
Court  for  the  Eastern  District  of  Virginia. 
Alexandria  Division;  (^ivil  .^rtion  No.  02- 
888-.^.  Chief  Judge  Hilton.  United  States  of 
America.  Plaintiff,  v.  The  MathWorks.  Inc. 
and  Wind  River  Systems.  Inc..  Defendants. 

Competitive  Impact  Statement 

Pursuant  to  Section  5(b)  of  the 
Clayton  Act,  as  amended  by  Section  2 
of  the  Antitrust  Procedures  and 
Penalties  Act  (codified  at  15  U.S.C. 
16(b)-(h)  ("Tunney  Act")),  the  United 
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States  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgments  against  Wind  River  Systems. 
Inc.  and  The  MathWorks,  Inc., 
submitted  on  June  21,  2002  and  August 
15,  2002,  respectively,  for  entry  in  this 
antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  June  21,  2002,  the  United  States 
filed  a  civil  antitrust  Complaint  alleging 
that  The  MathWorks,  Inc.  ("The 
MathWorks")  and  Wind  River  Systems, 
Inc.  ("Wind  River"),  head-to-head 
competitors  in  the  sale  of  dynamic 
control  system  design  software 
products,  restrained  competition  in 
violation  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  1. 

The  complaint  alleges  that,  on 
February  16,  2001,  the  MathWorks  and 
Wind  River  entered  into  a  number  of 
agreements  that  eliminated  competition 
between  Wind  River's  MATRIXx 
products  and  The  MathWorks'  Simulink 
products.  These  agreements  (hereinafter, 
collectively,  the  "MATRIXx 
Agreement")  give  The  MathWorks  the 
exclusive  worldwide  right  to  price  and 
sell  Wind  River's  MATRIXx  for  two 
years,  transfer  the  customer  support  of 
MATRIXx  to  The  MathWorks,  require 
Wind  River  to  stop  developing  and 
selling  MATRIXx,  and  give  The 
MathWorks  an  option  to  acquire 
MATRIXx  in  2003.  The  MathWorks 
announced  at  the  time  it  entered  into 
the  MATRIXx  Agreement  that  there 
would  be  no  further  development  of  the 
MATRIXx  products.  As  result  of  the 
MATRIXx  Agreement,  competition  has 
been  eliminated  between  The 
MathWorks  and  Wind  River  in  the  sale 
of  dynamic  control  system  design 
software.  The  Complaint  seeks 
divestiture  of  the  MATRIXx  products  to 
an  independent  and  viable  third  party  to 
restore  the  competition  eliminated  by 
the  MATRIXx  Agreement. 

Defendants  in  this  action  have  now 
agreed  to  cooperate  fully  to  offer  the 
MATRIXx  products  for  sale.  On  June  21. 
2002.  the  United  States  filed  a  proposed 
Final  Judgment  in  this  matter  containing 
injunctive  relief  against  Wind  River,  the 
nominal  owner  of  the  MATRIXx  assets, 
that  will  require  Wind  River  to  fully 
cooperate  with  any  court  order  requiring 
the  divestiture  of  MATRIXx  to  a 
competitively  viable  third  party. 
Because  the  MathWorks  had  previously 
acquired  significant  rights  in  the 
MATRIXx  assets  under  the  MATRIXx 
Agreement,  Wind  River's  consent  alone 
was  insufficient  to  effectuate  fully  the 
relief  sought  by  the  United  States  in  the 
Complaint.  The  lawsuit  therefore 
continued  against  The  MathWorks.  On 
August  15,  2002,  the  United  States  and 


The  MathWorks  filed  a  proposed  Final 
Judgment  that  will  lead  to  either  the 
prompt  and  certain  divestiture  of  the 
MATRIXx  assets  to  a  competitively 
viable  third  part  or  the  dismissal  of  the 
Complaint  in  this  action.  By  the 
proposed  Final  Judgment  against  The 
MathWorks,  in  combination  with  the 
proposed  Final  Judgment  previously 
filed  against  Wind  River,  the  United 
States  has  now  received  consent  from 
all  necessary  parties  sufficient  to 
effectuate  a  judicially-supervised  sale  of 
the  MATRIXx  products.  The  proposed 
Final  Judgments  filed  with  the  Court 
will  terminate  this  action  against  the 
Defendents. 

II.  Actions  Giving  Rise  to  the  Alleged 
Violations 

A.  Dynamic  Control  System  Design 
Software 

An  integral  part  of  the  control  system 
of  many  complex  devices  is  the 
"controller" — the  on-board  computer 
and  software  programs  that  govern  a 
device's  operation.  In  aircraft,  for 
example,  the  controller  works  by 
receiving  pilot  input  plus  input  from 
various  sensors  (such  as  speed  and 
altitude),  processing  the  input,  and 
providing  outputs  that  optimize  the 
aircraft's  handling  and  operation 
through  the  use  of  various  components 
(such  as  engines,  flaps  and  the  rudder). 

Control  system  design  tools  were 
introduced  approximately  fifteen  years 
ago  and  they  provide  significant  benefits 
to  control  system  design  engineers. 
Before  such  tools  were  developed, 
engineers  had  to  manually  create 
equations  that  mathematically 
represented  the  behavior  of  the  control 
system,  write  the  appropriate  software 
code  to  be  installed  in  the  on-board 
computers,  and  then  build  prototypes  to 
test  the  system.  Modern  control  system 
design  tools  have  automated  the 
analysis  and  modeling,  as  well  as  the 
code  generation  and  simulation.  With  a 
mathematical  engine  at  their  core,  and 
enhanced  by  graphical  user  interfaces, 
control  system  design  tools  are  used  by 
engineers  to  create  "virtual"  models  of 
the  control  system.  For  very  complex 
systems,  the  analytical  process  (model, 
analyze,  design,  test,  produce)  can  only 
be  accomplished  efficiently  with  the 
help  of  computers  and  specialized 
software. 

The  initial  modeling  step  is  extremely 
important.  The  better  the  model  is  at 
simulating  reality,  the  better  and  more 
robust  the  control  system  will  be.  Yet, 
a  model  is  still  an  abstraction.  So,  after 
the  analyzing  and  designing  steps,  the 
engineer  still  needs  to  test  the  controls 
in  real  or  near-real  situations.  If  the 


controls  fail  the  testing,  then  the  initial 
steps  of  the  analytical  process  are 
repeated  with  small  design  tweaks  and 
the  process  repeats  until  the  control 
pass  final  testing.  The  final  product  is 
computer  code  that  can  be  embedded  in 
a  computer  or  on  a  chip. 

MATRIXx  and  The  MathWorks' 
Simulink  are  dynamic  control  system 
design  toolsets  providing  functionality 
that  addresses  each  of  the  engineer's 
tasks  and  aids  in  rapid  control  systems 
development.  For  example,  both  toolsets 
have: 

(1)  Graphical  interfaces  and  high  level 
scripting  languages  for  modeling  and 
simulation,  and  mathematical  engines 
with  advanced  control  design  modules, 
or  libraries,  for  design  and  analysis; 

(2)  Automatic  efficient  code 
generation  suitable  for  testing  and 
production;  and 

(3)  Tools  for  real-time  simulation  and 
testing. 

The  tools  in  the  Simulink  toolset, 
numbered  bv  functionalitv.  are  called: 
(1)  Simulink  and  MATLAB;  (2)  Real 
Time  Workshop;  and  (3)  xPC.  The  tools 
in  the  MATRIXx  toolset  are  called:  (1) 
Svstembuild  and  xMath:  (2)  Autocode; 
and  (3)  RealSim. 

MATRIXx  and  Simulink  are 
considered  "suites"  or  'toolsets  "  oi 
control  design  software.  Suite  products 
from  a  single  vendor  offer  not -only  full 
functionality,  but  also  seamless 
integration  between  tools  used 
throughout  the  analytical  process.  As  a 
result,  no  time  is  lost  by  a  need  to 
convert  designs  or  data  from  one  tool  to 
another.  Utilizing  a  suite  or  toolset  of 
control  design  software  facilitates  the 
ability  to  make  changes  anywhere  in  the 
modeling  and  design  process.  Seamless 
integration  is  one  of  the  keys  to  the 
rapid  development  of  complex  control 
svstems. 

'  MATRIXx  and  Simulink  were 
developed  from  common  source  code  in 
the  early  1980s.  Because  of  their 
common  origin,  the  products  are 
similar.  However,  the  products  have 
been  independently  developed  by 
different  companies  for  more  than 
fifteen  years.  The  competing 
development  efforts  represent  one 
critical  way  that  the  Defendants 
compete.  For  the  last  ten  to  fifteen  years. 
MATRIXx  and  Simulink  have  competed 
head-to-head  for  sales,  not  only  by 
competing  on  price,  but  also  by  adding 
features  to  lure  customers  away  from 
one  another. 

B.  Illegal  Agreement  To  Allocate 
Markets,  Fix  Prices,  and  Unreasonably 
Reduce  Competition 

In  April  2000,  Wind  River  acquired 
Integrated  Systems.  Inc.  ("ISI").  At  the 
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time.  ISI  was  a  well  regarded  vendor  of 
software,  tools,  and  engintfering  ser\ices 
for  the  embedded  systems  market.  Its 
embedde<l  real-time  operatmg  system, 
deployed  in  more  than  38  million 
devices  worldwide  as  of  2000. 
addressed  the  telecom/datacom. 
consumer  electronics,  automotive, 
aerospace,  and  emerging  Internet 
appliance  marketplaces  Among  its 
software  portfolio  it  also  produced  the 
MATRIXx  family  of  software  products 
Although  ISI  had  spent  considerable 
resources  developing  MATRIXx  since 
the  mid-1980s,  its  primary  business 
continued  to  revolve  around  the 
embedded  systems  market 

Wind  River,  itself  a  significant  vendor 
of  software  for  embedded  systems, 
pursued  the  acquisition  of  ISI.  in  large 
part,  to  obtain  a  skilled  pool  cjf 
embedded  system  software  developers 
that  it  hoped  would  shorten  the  time  to 
market  for  critical  new  embedded 
svstem  products  Wind  River  soon  came 
to  view  MATRIXx  as  a  struggling 
product  line  within  ISI  with  small 
revenue  and  no  growth  potential   More 
importantly,  the  MATRI.Xx  market  was 
neither  within  Wind  Rivers  core 
competency  nor  central  strategic  focus 
for  the  future.  Thus.  Wind  River 
decided  not  to  devote  any  of  its 
resources  to  the  continued  development 
and  sale  of  MATRIXx 

Shortly  after  Wind  River's  acquisitiiin 
of  ISI.  The  Math  Works  approached 
Wind  River  and  began  vigorously 
negotiating  to  acquire  the  MATRIXx 
assets.  On  February-  16,  2001.  The 
MathWorks  and  Wind  River  entered 
into  the  MATRIXx  Agreement  under 
which  Wind  River  granted  The 
MathWorks  exclusive  distribution  and 
license  rights  to  the  MATRIXx  toolst;t 
and  the  MATRIXx  intellectual  property 
(including  the  right  to  incorporate 
MATRIXx  source  code  into  The 
MathWorks  products)  during  a  thirty- 
month  license  period  beginning  on 
February  16.  2001    Following  the 
expiration  of  the  thirtv-mcmth  license 
period.  The  MathWorks  would  have  the 
option  to  acquire  MATRIXx. 

Under  the  MATRIXx  Agreement.  The 
MathWorks  is  required  to  provide  two 
years  of  customer  support  (ending  in 
February  2003)  for  existing  MATRIXx 
users.'  While  Wind  River  agreed  to 
continue  fulfilling  its  existing  customer 
support  obligations,  as  well  as  provide 
"critical"  bug  fixes  during  the  license 
period,  the  MATRIXx  Agreement 
provides  that  Wind  River  will  not 


'  Wind  River  retained  nghu  to  the  MATRIXx 
intellectual  property  durinn  the  license  period  in 
order  to  prtivide  support  service  to  two 
International  Space  Station  customers. 


produce  new  versions  of  MATRIXx  with 
feature  enhancements.  The  MathWorks 
and  Wind  River  also  agreed  on  the 
pricing  of  Simulink  when  purchased  by 
MATRIXx  customers.  The  companies 
agr»H?d  that  The  MathWorks  would  give 
customers  with  current  MATRIXx 
licenses,  who  switched  to  The 
MathWorks  suite  of  products,  a  discount 
amounting  to  .50%  off  the  list  price  of 
The  MathWorks  products  for  those  who 
switche<l  in  the  first  year  of  the 
MATRIXx  Agreement  and  25%  off  for 
thosi'  who  switched  in  the  second  year 
of  the  MATRIXx  Agreement. 

The  MathWorks  agreed  to  make 
payments  to  Wind  River  totaling 
Si  1 .500.000  over  a  three-year  period. 
These  payments  are  to  be  made  on  a  set 
schedule  and  are  not  contingent  on  the 
volume  of  MATRIXx  products 
MathWorks  sells.  Further,  Wind  River 
granted  The  MathWorks  an  option  to 
purcha.se  MATRIXx  and  certain 
MATRIXx  intellectual  property  (e.g..  the 
source  code,  customer  lists,  trademarks 
and  copyrights)  twenty  months  after 
closing  for  an  additional  sum  of 
$2. 000. 000  Wind  River  has  retained 
exclusive  ownership  of  the  optioned 
assets  during  the  interim  and  until  The 
MathWorks  exercises  its  right  to  acquire 
them.  Finally,  the  MATRIXx  Agreement 
assigned  certain  patent  rights  to  The 
MathWorks  for  S500.000. 

(.'  Etfi'ct  of  the  111 f gal  Agreement 

The  MATRIXx  Agreement  eliminated 
competition  between  The  MathWorks 
and  Wind  River  in  the  simulation 
software,  automatic  code  generation, 
and  testing  software  markets.  The 
MathWorks  now  has  complete  control 
over  the  development  and  pricing  of  the 
proiiucfs  of  its  closest  competitor  in 
these  dynamic  control  systems  design 
software  markets,  thus  depriving 
customers  of  the  benefits  of  competition 
between  Defendants'  products, 
including  competition  based  on  price, 
service,  and  product  innovation. 

Further,  many  customers  value  tight 
integration  of  the  products  in  each  of 
the  dynamic  control  system  design 
software  markets.  Both  The  MathWorks 
and  Wind  River  cooperated  with  a  small 
number  of  companies  to  facilitate 
interfaces  between  the  Defendants' 
products  and  those  companies'  products 
that  compete  with  the  Defendants' 
products  in  individual  software 
markets.  The  competition  between  the 
MATRIXx  toolset  and  the  Simulink 
toolset  provided  Defendants  an 
incentive  to  facilitate  interoperation 
with  third-party  products,  as  an 
unwillingness  by  one  to  do  so  would 
likely  advantage  the  other.  As  a 
consequence  of  the  elimination  of 


competition  resulting  from  the 
MATRIXx  Agreement,  The  MathWorks 
will  have  less  incentive  to  provide  such 
technical  cooperation  to  competitors 
selling  individual  products,  thus  further 
reducing  competition  for  consumers 
who  value  integrated  products. 

The  MATRI^  Agreement  allocates 
MATRIXx  customers  between  Wind 
River  and  The  MathWorks.  fixes  price 
terms  for  those  customers  ceded  to  The 
MathWorks  who  subsequently  switch  to 
Simulink,  and  permits  The  MathWorks 
to  control  the  future  of,  and  enables  the 
elimination  of  the  MATRIXx  products. 
As  the  MATRIXx  products  are  the 
principal  competitive  products  to  The 
MathWorks'  own  dynamic  control 
system  design  software,  the  overall 
effect  of  the  MATRIXx  Agreement  is  to 
eliminate  competition  between 
Defendants  in  the  three  separate 
dynamic  control  system  design  software 
markets:  (1)  Simulation  software  market, 
where  products  in  the  MATRIXx  and 
Simulink  suite  are  used  by  engineers  to 
design,  analyze,  and  simulate  dynamic 
control  system  behavior:  (2)  automatic 
code  generation  software  market,  where 
products  in  both  suites  are  used  to 
automatically  generate  code  from 
models  developed  with  simulation 
software;  and  (3)  testing  software 
market,  where  products  in  both  suites 
are  used  by  engineers  to  test  their 
models  and  then  automatically  generate 
code  by  simulating  the  function  of  the 
control  system  in  a  real  time 
environment.  Consumers  are  harmed 
both  by  the  elimination  of  the  MATRIXx 
products  as  a  competitive  alternative,  as 
well  as  the  resulting  reduction  of 
competitive  pressure  on  The 
MathWorks  to  lower  prices,  improve 
service,  continue  product  innovation 
and  development  of  its  own  dynamic 
control  system  design  software 
products,  and  cooperate  with  companies 
selling  individual  products. 

m.  Explanation  of  the  Proposed  Final 
fudgments 

During  the  course  of  an  investigation, 
customers  complained  to  the  Antitrust 
Division  that  the  MATRIXx  Agreement 
had  eliminated  Wind  River's 
MATRIXx — the  only  significant 
products  that  competed  directly  with 
The  MathWorks'  Simulink  products — as 
a  competitive  alternative  in  the  market. 
Because  customers  indicated  that,  due 
to  the  present  lack  of  development  of 
MATRIXx  and  its  uncertain  future,  they 
would  soon  have  to  begin  a  costly 
migration  to  The  MathWorks'  Simulink 
products,  the  United  States  ultimately 
concluded  that  a  quick  and  effective 
remedy  was  necessary  to  reestablish 
MATRIXx  as  a  viable  alternative.  The 
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United  States  further  concluded, 
however,  that  simply  rescinding  the 
MATRIXx  Agreement  would  not  restore 
the  competition  it  had  eliminated  in 
light  of  Wind  River's  genuine  desire  to 
exit  the  markets  for  the  MATRIXx 
family  of  software  products.  7^t  the  same 
time,  the  principal  defense  offered  by 
Defendants  for  their  conduct  was  a 
contention  that  no  competitive  buyer 
would  be  interested  in  purchasing  the 
MATRIXx  assets.  Taking  into  account 
customer  concerns  and  the  The 
MathWorks'  arguments,  the  United 
States  pursued  an  enforcement 
approach  that  would  both  test 
Defendants'  assertions  as  to  MATRIXx 
market  value  and  maximize  the 
possibility  of  restoring  effective 
competition  in  a  timely  manner. 

The  United  States  and  Defendants 
entered  into  an  April  26,  2002,  letter 
agreement  that  required  an  attempted 
sale  of  the  MATRIXx  product  line  in  an 
effort  to  restore  the  competition 
eliminated  by  the  MATRIXx  Agreement. 
Under  the  April  26  letter  agreement. 
Defendants  were  given  the  opportunity 
to  test  their  assertion  that  no  other 
viable  purchaser  existed  by  agreeing  to 
"shop"  the  MATRIXx  assets  through  an 
independent  agent.  The  United  States 
believed  that  one  or  more  viable 
purchasers  existed  and  that  an 
independent  agent  would  succeed  in 
finding  a  buyer.  The  United  States 
acknowledged,  however,  that,  if  no 
alternative  viable  purchaser  emerged 
from  the  "shop,"  remedying  the 
competitive  harm  caused  by  the 
MATRIXx  Agreement  would  be 
difficult.  The  United  States  thus  agreed 
that,  should  the  "shop"  fail  following  a 
good  faith  effort,  and  given  Wind  River's 
decision  to  discontinue  the  sale  and 
development  of  the  MATRIXx  products, 
it  would  close  its  investigation  without 
taking  any  enforcement  action. 
However,  the  Defendants  did  not 
comply  with  the  terms  of  the  April  26 
letter  agreement  and  the  United  States, 
on  June  21,  2002,  filed  its  Complaint 
seeking  a  judicially-enforced  sale  of  the 
MATRIXx  assets. 

Contemporaneously  with  the  filing  of 
the  Complaint,  the  United  States  and 
Wind  River  filed  a  proposed  Final 
Judgment  that  would  settle  the  case 
against  Wind  River  on  the  condition 
that  it  fully  cooperate  with  any  court 
order  requiring  the  divestiture  of  the 
MATRIXx  assets.  As  noted  above, 
because  both  Wind  River  and  The 
MathWorks  retain  rights  in  the 
MATRIXx  products,  Wind  River's 
consent  alone  was  insufficient  to 
effectuate  fully  the  relief  sought  by  the 
United  States  in  the  Complaint.  The 
lawsuit,  therefore,  continued  against 


The  MathWorks.  On  August  15,  2002, 
the  United  States  and  The  MathWorks 
filed  a  proposed  Final  Judgment  that 
would  resolve  the  case  against  The 
MathWorks.  The  proposed  Final 
Judgment  between  the  United  States  and 
The  MathWorks  contains  injunctive 
relief  that  is  intended  to  promptly  offer 
the  MATRIXx  assets  for  sale  to  a 
competitively  viable  third  party 
approved  by  the  United  States.  It  further 
establishes  a  structure  and  time  line  for 
the  sale  that  will  be  supervised  by  the 
court.  Thus,  the  proposed  Final 
Judgments  against  Wind  River  and  The 
MathWorks  will  lead  to  either  the 
prompt  and  certain  divestiture  of  the 
MATRIXx  assets  or  the  dismissal  of  the 
Complaint  in  this  action. 

A.  Proposed  Final  Judgment  Against 
Wind  River 

On  June  21,  2002.  the  United  States 
filed  a  Stipulation  and  Order  and  a 
proposed  Final  Judgment  that  resolved 
the  allegations  in  the  Complaint  against 
Wind  River.  Pursuant  to  the  proposed 
Final  Judgment,  Wind  River  agreed  to 
facilitate  the  United  States'  efforts  to 
divest  the  MATRIXx  assets.  Wind 
River's  agreement  to  assist  the  United 
States  in  a  divestiture  of  the  MATRIXx 
assets,  however,  was  expressly 
conditioned  on  the  Court  entering  a 
Final  Judgment  against  The  MathWorks 
ordering  the  divestiture  of  the  MATRIXx 
assets. 

1.  Wind  River  Covenants 

Section  IV  of  the  proposed  Final 
Judgment  against  Wind  River  sets  forth 
tHe  substantive  injunctive  provisions 
and  is  designed  to  assist  the  United 
States  in  its  efforts  to  promote 
continued  competition  in  the  markets 
for  dynamic  control  system  design 
software.  Thus,  Section  IV(C)  of  the 
proposed  Final  Judgment  states  that  the 
United  States  is  seeking  a  judgment  that 
would  require,  among  other  things,  the 
prompt  and  certain  divestiture  of  all 
MATRIXx  assets  to  a  buyer  acceptable 
to  the  United  States  and  the 
appointment  of  a  trustee  to  effect  the 
divestiture.  Wind  River  is  expressly 
prohibited  from  contesting  the  entry  of 
such  a  judgment.  In  addition.  Section 
IV(C)  requires  Wind  River  to  use  its 
reasonable  best  efforts  to  assist  in 
effectuating  such  an  order  by  divesting 
all  of  its  rights,  title,  and  interests  in  the 
MATRIXx  assets.  Section  IV(D)  further 
requires  Wind  River  to  take  steps  to 
ensure  the  prompt  and  certain 
divestiture  of  any  rights  in  the 
MATRIXx  assets  currently  held  by  The 
MathWorks  that  revert  to  Wind  River. 
Wind  River  shall  retain  certain  rights  to 
use  and  distribute  the  MATRIXx 


products  and  intellectual  property 
related  to  specific  contracts  it  retained 
in  the  MATRIXx  Agreement  and  any 
Wind  River  products  available  for 
purchase  as  of  February  16.  2001 
(except  for  the  MATRIXx  products). 
These  Retained  Rights,  as  outlined  in 
the  proposed  Final  Judgments,  are  all 
current  rights  held  by  Wind  River. 

2.  Termination  of  Action.  Compliance, 
and  Expiration  of  Final  Judgment 

Insofar  as  Wind  River's  consent  alone 
was  insufficient  to  achieve  a  full 
divestiture  of  the  MATRIXx  assets,  and 
because  the  United  States  had  neither 
an  order  from  the  Court  requiring  The 
MathWorks  to  divest  the  MATRIXx 
assets  nor  had  reached  an  agreement 
with  The  MathWorks  on  a  proposed 
Final  Judgment  requiring  the  divestiture 
of  the  MATRIXx  assets.  Wind  River 
remained  a  party  to  this  action  under 
Section  IV(A)  for  the  sole  purpose  of 
effectuating  any  relief  ordered  by  the 
Court  or  agreed  to  by  the  United  States 
and  The  MathWorks.  Wind  River  also 
agreed  to  permit  the  United  States  to 
monitor  its  compliance  with  the  Final 
Judgment  under  Section  V  of  the 
proposed  Final  Judgment  under 
substantially  the  same  terms  as  agreed 
to  by  The  MathWorks  and  discussed  in 
subsection  111(B)(2)  below. 

Under  Section  VII  of  the  proposed 
Final  Judgment  against  Wind  River,  the 
Final  Judgment  does  not  have  a  fixed 
term  or  date  of  expiration.  Because 
Wind  River's  obligations  were 
dependent  upon  the  United  States 
gaining  a  Final  Judgment  against  The 
MathWorks  requiring  divestiture  of  the 
MATRIXx  assets,  the  Final  Judgment 
against  Wind  River  was  made 
contingent  upon  a  Final  Judgment 
against  The  MathWorks  and  will  expire 
upon  the  earlier  of;  (1)  Wind  River's 
completion  of  all  obligations  imposed 
upon  it  pursuant  to  Section  IV  of  this 
Final  Judgment  in  light  of  the  proposed 
Final  Judgment  against  The  MathWorks: 
or  (2)  the  date  on  which  Wind  River  no 
longer  has  any  right,  title,  or  interest  in 
anv  of  the  MATRIXx  assets  (except  for 
the  Retained  Rights). 

B.  Proposed  Final  Judgment  Against  the 
MathWorks 

Subsequent  to  the  proposed  Final 
Judgment  filed  in  this  case  against  Wind 
River,  the  United  States  reached 
agreement  with  The  MathWorks  on  a 
proposed  final  Judgment  that  will 
facilitate  the  offer  for  sale  of  the 
MATRIXx  assets  to  a  competitively 
viable  third  party.  Defendants' 
compliance  with  the  terms  of  the 
proposed  Final  Judgments,  filed  on  June 
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21.  2002  and  August  15,  2002.  will 
terminate  this  action. 

1.  Divestiture  Provisions 

Section  IV  of  the  proposed  Final 
Judgment  agreed  to  by  The  MathVVnrks 
contains  substantive  provisions  setting 
forth  the  terms  on  which  the  MATRIXx 
assets  will  be  offered  for  sale  It  is 
designed  to  lead  expeditiouslv  to  the 
identification  of  competitivelv  viable 
third  parties  who  are  interested  in 
acquiring  the  MATRIXx  assets, 
negotiation  of  a  definitive  sales  and 
licensing  agreement,  and  restoration  of 
competition  in  the  markets  for  dynamic, 
control  svstem  design  software.  Thus. 
Sections  IV( A )-((:)  provide  that  the 
United  States  will,  as  soon  as  possible, 
but  in  no  event  later  than  30  days  from 
the  date  the  proposed  Final  ludgment 
was  filed  with  the  Court,  select  an 
independent  agent  to  serve  as  Trustee 
for  the  purpose  of  accomplishing  the 
sale  of  the  MATRIXx  assets  to  a 
purchaser  approved  by  the  United 
States.  The  United  States  will  have  the 
sole  discretion,  subject  to  approval  by 
the  Court,  to  negotiate  the  terms  anil 
conditions  on  which  the  Trustet^  shall 
serve  and  the  Trustee  shall  serve  rit  the 
cost  and  expense  of  the  Defendants 

Sections  IV(D)  and  (E)  direi  t  the 
Trustee  to  attempt  to  sell  the  MATRIXx 
assets  and  negotiate  a  definitive  sales 
and  licensing  agreement  with  a 
prospective  purchaser.  To  this  end.  the 
Trustee  is  required  to  promptly  make  it 
known  that  the  MATRIXx  assets  are 
available  for  purchase  In  order  to  assist 
the  Trustee  in  preparing  offering 
materials  and  to  provide  prospective 
purchasers  with  customar\'  due 
diligence  information  witii  respect  to 
the  .M.^TRlXx  assets,  the  Defendants 
must  provide  the  Trustee  with  all 
requested  information  and  documents 
within  three  business  davs.  .Section 
IV(D)  expressly  provides  that 
Defendants  shall  have  no  authority  or 
responsibilitv  with  respect  to  the  sale  of 
the  M.ATRI.Xx  assets,  except  prom()tl\  to 
provide  any  information  relating  to  tlic 
MATRIXx  a.ssets  requested  by  the 
Trustee. 

Sections  IV(FMH)  provide  that  the 
Trustee  shall  have  90  days  from  the  date 
(in  which  it  certifies  to  the  (iourt  that 
the  Defendants  have  provided  adequate 
information  to  offer  the  MATRIXx  assets 
for  sale  and  to  consummate  a  definitive 
sales  and  licensing  agreement  with  a 
purchaser  approved  bv  the  United 
States.  During  this  90-day  period,  the 
Trustee  may  request  additional 
information  and  documents  from  the 
Defendants  who  shall  comply  with  any 
such  request  within  three  business  davs 
If  a  divestiture  of  the  MATRIXx  assets 


is  to  occur  under  the  proposed  Final 
ludgment.  it  must  be  consummated 
within  the  90-day  period  prescribed  by 
Section  IV(G),  as  the  90-day  period  may 
only  be  extended  for  undue  delays  fond 
bv  the  C^ourt  to  be;  caused  by 
Defendants.  A  definitive  sales  and 
licensing  agreement,  negotiated  by  the 
Trust«<\  shall  be  on  customary  and 
commtjrciallv  reasonable  terms  and 
substantiallv  equivalent,  except  for  the 
pavment  terms,  to  the  terms  and 
( (iiuiitions  in  the  MATRIXx  Agreement, 
to  the  extent  possible.  For  example,  the 
definitive  sales  and  licensing  agreement 
should  include  representations, 
warranties,  covenants,  and  transitional 
support  to  the  purchaser  equivalent  to 
those  in  the  MATRIXx  Agreement. 

Pursuant  to  Section  IVIM).  the  United 
States  shall  have  the  sole  discretion  to 
approve  both  prospective  purchasers 
and  the  terms  of  any  sales  and  licensing 
agreement  negotiated  with  an  approved 
prospective  purcha.ser.  If  the  LInited 
States  determines  that  a  prospective 
purchaser  is  c:ompetitively  viable,  it  will 
direct  the  Trustee  to  negotiate  a 
definitive  sales  and  licensing  agreement 
with  that  prospective  purchaser.  In  the 
e\ent  of  multiple  prospective 
piirc:hasers.  the  United  States,  in  its  sole 
discretion,  will  direct  the  Trustc^e  as  to 
with  which  prospective  purchaser(s)  the 
Trustee  should  negotiate.  The 
MathWorks  is  expressly  prohibited  from 
c  hallenging  any  decisions  made  by  the 
I  'nited  .States  rt^garding  the  selection  of 
prospective  purchasers  or  approval  of 
specific  terms.  While  each  Defendant 
has  th(!  right  to  rcjquest  modifications  ty 
the  terms  of  anv  sales  and  licensing 
agreement  with  a  prospective  purchaser, 
the  Trustee  is  permitted  to  approve  or 
deny  such  modifications.  The  United 
States,  however,  retains  the  right  of  final 
approval  over  all  terms  and  conditions 
of  the  definitive  sales  cUid  licensing 
agreement.  Should  the  United  States 
reject  any  purchaser  or  any  term  of  the 
<lefinitive  sales  and  licensing  agreement, 
the  United  .States  will  direct  the  Trustee 
to  attempt  to  identify  an  alternative 
purchaser,  or  negotiate  an  acceptable 
agreement,  consistent  with  the  proposed 
1-inal  ludgment. 

Section  IV'd)  expressly  provides  that 
The  MathWorks  may  retain  ownership 
of  three  patents  subject  to  the  MATRIXx 
Agreement,  so  long  as  the  purc:haser  is 
offered  a  comprehensive  license  to  the 
patents  that  permits  unimpeded  use. 
Anv  patent  license  issued  under  the 
Final  [udginent: 

•  Must  be  perpetual,  fully  paid-up. 
and  without  continuing  royalties  to 
either  Defendant: 

•  Mu.st  not  limit  the  purchaser's 
ability  to  use  the  patents  in  any  of 


purchaser's  current  or  future  products 
or  service; 

•  Must  permit  the  purchaser  to 
sublicense  the  intellectual  property 
contained  in  the  patents  so  as  to: 

•  Convey  rights  necessary  to  exploit 
the  technology  to  end  user  customers  of 
any  product  or  service  that  includes  the 
intellectual  property: 

•  Enter  into  joint  development,  joint 
marketing,  and  other  joint  ventures  with 
third  parties  in  which  the  purchaser  and 
the  third  party  retain  an  interest  in  the 
resulting  product,  service,  research  or 
intellectual  property: 

•  Permit  transfer  of  the  license  either 
upon  change  of  control  of  the  purchaser, 
or  upon  sale  of  all  or  a  substantial 
portion  of  the  MATRIXx  assets:  and 

•  Permit  the  use  of  the  intellectual 
property  in  products  or  services 
designed  and  intended  for  use  with 
purchaser's  products  or  as  a 
complement  to  purchaser's  products: 

•  Must  permit  the  purchaser  the 
ability  to  innovate  based  on  the 
intellectual  property  and  to  use  such 
innovations  in  the  purchaser's  products 
or  under  any  circumstance  set  forth 
above  without  restriction,  grantback,  or 
royalty; 

•  Must  permit  the  purchaser  to 
enforce  infringement  claims  that 
damage  the  purchaser  in  circumstances 
where  The  MathWorks  fails  to  enforce 
intellectual  property  rights  under  the 
patents;  and 

•  Must  contain  an  appropriate 
covenant  not  to  sue  the  purcha.ser  with 
respect  to  the  patents  covered  by  the 
license. 

Under  Section  IV(1),  the  Trustee  is 
required  to  file  written  reports  with  the 
Court,  the  United  States,  and  the 
Defendants  after  thirty  days,  and  each 
15  days  thereafter,  describing  the 
Trustee's  activities  to  date.  Section 
IV(K)  provides  that  Wind  River  is 
entitled  to  retain  certain  rights  to 
defined  in  Section  II  of  the  proposed 
Final  judgment.  Section  IV(L) 
establishes  a  minimum  price  of 
52,000.000,  plus  the  cost  and  expenses 
of  the  Trustee,  for  which  the  MATRIXx 
assets  may  be  sold  unless  the 
Defendants,  with  the  approval  of  the 
United  States,  waive  this  minimum 
reserve  price  requirement.  Section  IV'{N) 
expressly  gives  the  Trustee  the  ability  to 
enforce  the  obligations  of  the 
MathWorks  under  the  proposed  Final 
Judgment  or  the  Trustee's  engagement 
letter  by  way  of  filing  a  contempt 
motion  with  the  Court.  Finally,  Section 
IV'(O)  provides  that  if  the  Trustee  is 
unable  to  negotiate  a  definitive  sales 
and  licensing  agreement  with  the  period 
set  forth  in  Section  IV(G),  the  United 


States'  Complaint  in  this  action  may  be 
dismissed  upon  motion  by  any  party. 

2.  Compliance 

Section  V  of  the  proposed  Final 
Judgment  requires  The  MathWorks  to 
provide  documents  and  information 
within  its  control  necessary  for  the 
purposes  of  determining  and  securing 
compliance  with  the  Final  Judgment. 
Upon  written  request  and  on  reasonable 
notice.  The  MathWorks  shall  provide 
the  United  States  with  access  to  all 
records  and  dociunents  in  its  possession 
or  control,  make  available  its 
employees,  and  submit  written  reports 
related  to  matters  contained  in  the  Final 
Judgment. 

3.  Jurisdiction,  Termination,  and 
Acquisition  of  MATRIXx 

Pursuant  to  Secrtion  VI  of  the 
proposed  Final  Judgment,  the  Court 
retains  jurisdiction  over  this  matter  in 
order  to  enable  any  party  to  the  Final 
Judgment  to  apply  to  the  Court  at  any 
time  for  further  orders  and  directions  as 
may  be  necessary  or  appropriate  to  carry 
out  the  Final  Judgment,  to  modify  or 
terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish  any 
violations  of  its  provisions. 

Because  the  outcome  of  the  sale  is 
uncertain,  the  Final  Judgment  does  not 
have  a  fixed  term  or  date  of  expiration. 
The  Final  Judgment  sets  out  a  procedure 
and  time  line  under  which  a  trustee  will 
offer  the  MATRIXx  assets  for  sale,  but 
recognizes  that  such  sale  may  not  be 
accomplished,  in  which  case  the  lawsuit 
will  be  dismissed.  Because  divestiture 
of  the  MATRIXx  assets  is  dependent 
upon  the  Turstee's  success  in 
identifying  a  suitable  prospective 
purchaser  and  negotiating  a  definitive 
sales  and  licensing  agreement 
acceptable  to  the  United  States  within  a 
prescribed  period  of  time.  Section  VII 
provides  that  the  Final  Judgment  shall 
expire  upon  the  earlier  of:  (1)  the  date 
on  which  The  MathWorks  no  longer  has 
any  right,  title  or  interest  in  any  of  the 
MATRIXx  assets  except  with  regard  to 
the  ownership  of  patent  rights  specified 
in  Section  IV(J);  or  (2)  the  date  of 
dismissal  of  this  action  as  a  result  of  the 
failure  of  the  Trustee  to  accomplish  the 
sale  of  the  MATRIXx  assets  pursuant  to 
the  terms  of  the  Final  Judgment. 

Finally,  Section  VII  further  expressly 
provides  that  if  the  MATRIXx  assets  are 
sold  pursuant  to  the  terms  of  the  Final 
Judgment,  The  MathWorks  is 
prohibiting  from  purchasing,  licensing, 
or  otherwise  acquiring  all  or 
substantially  all  of  the  MATRIXx  assets 
before  September  1,  2007,  without  the 
prior  written  consent  of  the  United 
States. 


rv.  Alternatives  to  the  Proposed  Final 
Judgments 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgments,  a  full  trial  on  the  merits 
against  the  Defendants.  The  United 
States  is  satisfied,  however,  that  a  trial 
would  not  result  in  injunctive  relief 
against  Defendants  beyond  what  is 
contained  in  the  proposed  Final 
Judgments  against  Wind  River  and  The 
MathWorks,  filed  on  June  21,  2002.  and 
August  15,  2002,  respectively. 
Moreover,  the  proposed  injunctive  relief 
is  designed  to  more  quickly  achieve  the 
primary  objective  of  the  litigation — 
preserving  MATRIXx  as  a  viable 
competitive  alternative  in  the  relevant 
markets  for  dynamic  control  system 
design  software  to  the  extent  it  is 
possible  to  do  so. 

V.  Remedies  Available  to  Private 
Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorneys' 
fees. 

Entty  of  the  proposed  Final  Judgment 
will  neither  impair  nor  assist  the 
bringing  of  any  private  antitrust  damage 
action.  Under  the  provisions  of  Section 
5{a)  of  the  Clayton  Act,  15  U,S,C.  16(a). 
the  proposed  Final  Judgment  has  no 
effect  as  prima  facie  evidence  in  any 
subsequent  private  lawsuit  that  may  be 
brought  against  defendants. 

VI.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgments 

The  parties  have  stipulated  that  the 
proposed  Final  Judgments  may  be 
entered  by  this  Court  after  compliance 
with  the  provisions  of  the  Tunney  Act, 
provided  that  the  United  States  has  not 
withdrawn  its  consent.  The  Tunney  Act 
conditions  entr\'  of  the  decree  upon  this 
Court's  determination  that  the  proposed 
Final  Judgments  are  in  the  public 
interest. 

As  provided  bv  Sections  5(b)  and  (d) 
of  the  Clayton  Act,  15  U,S,C.  16(b)  and 
(d),  anv  person  may  submit  to  the 
Department  written  comments  regarding 
the  proposed  Final  Judgments.  Any 
person  who  wishes  to  comment  must  do 
so  within  sixty  days  of  publication  of 
this  Competitive  Impact  Statement  and 
the  proposed  Final  Judgments  in  the 
Federal  Register. 

The  Department  will  evaluate  and 
respond  to  the  comments.  All  comments 
will  be  given  due  consideration  by  the 


Department,  which  remains  free  to 
withdraw  its  consent  to  the  proposed 
Final  Judgments  at  any  time  prior  to 
entry.  The  comments  and  the  responses 
of  the  Department  will  be  filled  with  the 
Court  and  published  in  the  Federal 
Register, 

Written  comments  should  be 
submitted  to;  Renata  B,  Hesse,  Chief. 
Networks  and  Technology  Section, 
United  States  Department  of  )ustic:e, 
Antitrust  Division.  600  E  Street.  NW.. 
Suite  9500,  Washington,  DC  20530. 

The  proposed  Final  Judgments 
provide  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgments. 

VII.  Standard  of  Review  Under  the 
Tunney  Act,  for  the  Proposed  Final 
Judgments 

The  Tunney  Act  requires  that 
injunctions  of  anticompetitive  conduct 
contained  in  proposed  consent 
judgments  in  antitrust  cases  brought  by 
the  United  States  be  subject  to  a  60  day 
comment  period,  after  which  the  court 
shall  determine  whether  entry  of  the 
proposed  Final  Judgments  are  "in  the 
public  interest,  "  In  making  that 
determination,  the  court  moy  consider — 

(1)  The  competitive  impac;t  of  such 
judgment,  including  termination  of 
alleged  violations,  provisions  for 
enforcement  and  modification,  duration 
or  relief  sought,  anticipated  effects  of 
alternative  remedies  actually 
considered,  and  any  other 
c;onsiderations  bearing  upon  the 
adecjuacy  of  such  judgment. 

(2)  The  impact  of  entry  of  such 
judgment  upon  the  public  generally  and 
individuals  alleging  specific  injury  from 
the  violations  set  forth  in  the  compliant 
including  consideration  of  the  public 
benefit,  if  any.  to  be  derived  from  a 
determination  of  the  issues  at  trial. 

15  U,S,C.  16(e)  (emphasis  added).  As 
the  Court  of  Appeals  for  the  District  of 
Columbia  has  held,  the  Tunney  Act 
permits  a  court  to  consider,  among  other 
things,  the  relationship  "uetwcH-n  the 
remedv  secured  and  the  specific 
allegations  set  forth  in  the  Government's 
Complaint,  whether  the  decree  is 
sufficiently  clear,  whether  enforcement 
mechanisms  are  sufficient,  and  whether 
the  decree  may  positively  harm  third 
parties.  See  Vnitpd  States  v.  Microsoft 
Corp..  56  F,3d  1448,  1458-(i2  (DC.  Cir. 
1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
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settlement  through  the  consent  decree 
process."-  Rather, 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  f^ourl. 
in  malting  its  pubUc  interest  finding,  should 
*    *   *  carefullv  ronsider  the  explanation  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. ' 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public,"  United 
States  V.  B\S.  Inc  .  858  F.2d  456,  462- 
63  (9th  Cir.  1988).  quoting  United  States 
V.  Bechtel  Corp..  648  F.2d  660.  666  (9th 
Cir.)  cert,  denied.  454  U.S.  1083  (1981): 
see  also  Microsoft.  56F.3datl458. 
Precedent  requires  that 

Itjhe  balani  int;  of  t  ompeting  social  and 
politic al  interests  affei  ted  by  a  proposed 
antitrust  consent  decree  must  be  let.  in  the 
first  instance,  to  the  dis(  retion  of  the 
Attorney  General  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  dutv  to  the  public  in  c:onsenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  parti(  ular  decree  is 
the  (ine  that  will  t)est  serve  societv.  but 
whether  the  settlement  is   "withm  the  reaches 
of  the  public  interest.  '  More  elalxirale 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.* 

The  proposed  Final  judgments, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitve  efff^ct  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  final 


'  119C;ont^essiundl  Ke<  ord  24.598  (1973).  See 
United  Stales  v   CiUellf  Co    406  F   Supp   173.  715 
(D  Mass.  1975)   .\    public  interest    determination 
can  be  made  properly  nn  the  basis  of  the 
Competitive  impact  Statement  and  Kesponseto 
Cxjmments  fileil  pursuant  tu  Itie  Tunnev  ,^ct 
.MthfiuRh  the  Tunnev  Ac  t  authorizes  the  use  ol 
additional  prccedufes  those  procedures  are 
discretionary  115  t    ,S  C"   16(0)   .A  court  new!  not 
invoke  any  of  them  unless  it  believes  that  the 
comments  have  raised  significant  issues  and  that 
further  proceedings  would  aid  the  iciurt  in 
resolving  those  issues   See  H.R.  Rep   No  93-1463. 
93rdtxjng  2d  Sess  8-9  (1974).  1974  I    S  C.C..^.N. 
6535. 6538 

^  L'niled  States  v  MidAinenca  Dtiimnen.  Im  . 
1977-1  Trade  Cas  ICCH)  161,508  at  71,980  (W  13 
Mo.  1977):  see  also  United  States  y  Loew  s  Ini  .  78J 
F.  Supp   211,  214  (S  D.N.Y    1992):  United  States  v 
Columbia  Artists  Mgmt.  Inc  .  662  K  Supp  865.  870 
(S.D.N.Y   1987). 

*  United  States  v   Bechtel  Corp  .  648  F.2d  at  666 
(citations  omitted)  (empha.sis  added),  see  United 
States  v   B.\S.  Inc  .  858  F  2d  at  46J:  i  nited  Stales 
V.  National  Broadcasting  Co  .  449  F  Supp.  1 127, 
1143  (CD.  Cal   1978),  United  States  v  Gillette  Ca).. 
406  F  Supp  at  716  See  also  United  States  v 
Amencan  Cyanamid  Co  .  719  F  2d  558.  565  (2d  Cir.. 
1983).  cerl  denied.  465  US.  1101  (1984) 


judgment  requires  a  standards  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  A 
"proposed  decree  must  be  approved 
even  if  it  falls  short  of  the  remedy  the 
court  would  impose  on  its  own,  as  long 
as  it  falls  within  the  range  of 
acceptability  or  is  within  the  reaches  of 
public  interest.'  "  "■ 

Moreover,  the  Court's  role  under  the 
Tunney  Act  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  alleges  in  its 
Complaint,  and  does  not  authorize  the 
Court  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F.3d  at  1459.  Since  the  "court's 
authority  to  review  the  decree  depends 
entirely  on  the  Government's  exercising 
its  procsecutorial  discretion  by  bringing 
a  case  in  the  first  place,"  it  follows  that 
the  Court  "is  only  authorized  to  review 
the  decree  itself,  "  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  that  the  United  States 
might  have  but  did  not  purse.  Id. 

VIII.  Determinative  Material/ 
Documents 

No  materials  and  documents  of  the 
type  described  in  the  Section  5(b)  of  the 
Clayton  Act.  15  U.S.C.  16(b),  were 
considered  in  formulating  the  proposed 
Final  Judgments  Consequently,  none 
are  being  filed  with  this  Competitive 
Impact  .Statement. 

Dated:  September  19,  2002. 
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Suite  9500.  Wasliington.  DC  20530.  Tel: 
202/307-6200  Fax:  202/616-H544. 

Richard  Parker. 

.Assistant  I  'nited  States  Attorney.  VSB  So. 

44751.  2100  lamieson  Avenue.  Alexandria. 

VA  22314.  Tel:  703/299-3700. 

Certificate  of  Service 

1  certify  that  on  September  19,  2002, 
a  true  and  correct  copy  of  the  United 
States'  Competitive  Impact  Statement, 
related  to  the  proposed  Final  Judgments 


'  (  7ii(fcy  States  v  .American  Tel.  P-  Tel  Co  .  552 
K   Supp    131,  151.  ID  DC,  1982)  (quoting  Gillette. 
406  F  Supp  at  716),  affd  sub  nam.  Maryland  \. 
United  Stales.  460  IS   1001  (1983):  United  States 
v  .Mean  Muminrm.  Ltd  .  605  F  Supp.  619,  622 
(WD  Kv   1985):  United  States  v.  Carrols  Dev.  Cjirp. 
454  F  Supp   1215,  1222.  (N  D.N.Y    1978) 


in  this  matter  against  Defendants  and 
agreed  to  by  Defendants  pursuant  to  the 
Stipulations  And  Orders  filed  with  the 
Court,  was  served  on  the  following 
counsel: 

Counsel  for  Wind  River  Systems,  Inc.: 
Richard  L.  Rosen,  Arnold  &  Porter,  555 
Twelfth  Street,  NW.,  Washington.  DC 
20004-1206.  Fax: 202/942-5999. 

By:  hand  delivery. 

Counsel  for  The  MathWorks,  Inc.: 
Thane  D.  Scott.  Palmer  &  Dodge.  LLP. 
Ill  Huntington  Avenue,  Boston, 
Massachusetts  02199-7163.  Fax:  617/ 
227-4420. 

By:  fax  and  Federal  Express. 

J,  Mark  Gidley.  White  &  Case.  LLP, 
601  Thirteenth  Street.  NW.. 
Washington,  DC  20005-3807.  Fax:  202/ 
639-9355. 

By:  hand  delivery. 

David  E.  Blake-Thomas. 

[FR  Doc.  02-26631  Filed  10-18-02:  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration, 
Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  April  11.  2002,  and 
published  in  the  Federal  Register  on 
April  26.  2002.  (67  FR  20827),  Irix 
Pharmaceuticals.  Inc..  101  Technology 
Place.  Florence,  South  Carolina  29501, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  methylphenidate 
(1724),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

The  firm  plans  to  manufacture 
methylphenidate  for  sale  to  their 
customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  U.S.C,  Section  823(a) 
and  determined  that  the  registration  of 
Irix  Pharmaceuticals,  Inc.  to 
manufacture  methylphenidate  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  the  firm 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
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firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  August  28,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-26681  Filed  10-18-02;  8:45  am] 

BILUNG  CODE  4410-09-M 


MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

Sunshine  Act;  Meeting 

TIME  AND  DATE:  9  a.m.  to  12  p.m.. 
Monday,  November  18,  2002. 

PLACE:  The  offices  of  the  Morris  K. 
Udall  Scholarship  and  Excellence  in 
National  Environmental  Policy 
Foundation,  110  South  Church  Avenue, 
Suite  3350,  Tucson  AZ  85701. 

STATUS:  This  meeting  will  be  open  to  the 
public,  unless  it  is  necessary  for  the 
Board  to  consider  items  in  executive 
session. 

MATTERS  TO  BE  CONSIDERED:  (1)  A  report 
on  the  U.S.  Institute  for  Environmental 
Conflict  Resolution;  (2)  a  report  from  the 
Udall  Center  for  Studies  in  Public 
Policy;  (3)  a  report  on  the  Native 
Nations  Institute;  (4)  program  reports; 

(5)  a  report  on  the  Udall  Archives;  and 

(6)  a  report  firom  the  Management 
Committee. 

PORTIONS  OPEN  TO  THE  PUBLIC:  All 

sessions  with  the  exception  of  the 
session  listed  below. 

PORTIONS  CLOSED  TO  THE  PUBLIC: 

Executive  session. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Christopher  L.  Helms,  Executive 
Director,  110  South  Chiu-ch  Avenue, 
Suite  3350,  Tucson,  AZ  85701,  (520) 
670-5529. 

Dated:  October  16,  2002. 
Christopher  L.  Helms, 
Executive  Director,  Morris  K.  Udall 
Scholarship  and  Excellence  in  National 
Environmental  Policy  Foundation,  and 
Federal  Register  Liaison  Officer. 
[FR  Doc.  02-26788  Filed  10-17-02:  10:05 
am) 

BILUNG  CODE  6820-FN-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-346,  License  No.  NPF-3] 

FirstEnergy  Nuclear  Operating 
Company;  Davis-Besse  Nuclear  Power 
Station,  Unit  1 ;  Notice  of  Issuance  of 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  with  regard  to  a  Petition  dated 
April  24,  2002,  filed  by  David 
Lochbaum  on  behalf  of  multiple 
organizations,  hereinafter  referred  to  as 
the  "Petitioners."  The  Petition  was 
supplemented  on  May  9,  2002.  The 
Petition  concerns  the  operation  of  the 
Davis-Besse  Nuclear  Power  Station.  Unit 
1,  operated  by  FirstEnergy  Nuclear 
Operating  Company. 

The  Petition  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
issue  an  Order  to  FirstEnergy  Nuclear 
Operating  Company  (the  licensee), 
requiring  a  verification  by  an 
independent  party  (VIP)  for  issues 
related  to  the  reactor  pressure  vessel 
(RPV)  head  problem  at  Davis-Besse, 
Unit  1 ,  and  that  the  VIP  be  tasked  with 
the  following: 

1.  Verifying  the  adequacy  of  the 
problem  identification  and  resolution 
(PIR)  process. 

2.  Verifying  the  root  cause  evaluation 
prepared  by  the  licensee  for  the  damage 
to  the  RPV  "head. 

3.  Verifying  that  the  long-term 
accumulation  of  boric  acid  within  the 
reactor  containment  did  not  impair  the 
function  of  safety-related  systems, 
structures,  and  components  (SSCs). 

4.  Verifying  that  the  licensee  has 
taken  appropriate  actions  in  response  to 
NRC  generic  communications. 

5.  Verifying  that  the  licensee  has  not 
deferred  other  plant  modifications 
without  appropriate  justification. 

6.  Verifying  that  all  entities 
responsible  for  safety  reviews  (e.g.. 
Quality  Assurance,  INPO,  the  nuclear 
insurer,  the  plant  operating  review 
committee,  the  offsite  safety  review 
committee,  etc.)  are  properly  in  the  loop 
and  functioning  adequately. 

7.  Documenting  its  work  in  a  publicly 
available  report. 

8.  Presenting  its  conclusions  to  the 
NRC  in  a  public  meeting  conducted  near 
the  plant  site. 

In  support  of  their  request,  the 
Petitioners  cite  the  Order  issued  by  the 
NRC  on  August  14,  1996,  to  Northeast 
Nuclear  Energy  Company,  the  owner  of 
the  Millstone  Nuclear  Power  Station  in 
Connecticut,  as  a  recent  and  relevant 
precedent  for  the  action  they  requested. 


The  Petitioners  consider  that  restarting 
the  Davis-Besse  plant  before  an 
independent  team  of  experts  has 
examined  the  safety  issues  related  to  the 
RPV  head  problem  would  be  potentially 
unsafe  and  in  violation  of  Federal 
regulations. 

The  Petition  of  April  24.  2002.  raises 
concerns  originating  in  the  licensee's 
identification  of  extensive  degradation 
to  the  pressure  boundary  material  of  the 
RPV  head  on  March  6.  2002.  The  VIP 
requested  by  the  Petitioners  would 
provide  an  independent  program  to 
verify  the  adequacy  of  plant  owner 
performance  and  to  reassure  the  public 
that  all  reasonable  safety  measures  have 
been  taken  prior  to  plant  restart. 

On  May  9,  2002,  the  Petitioners  and 
the  licensee  met  with  the  staffs  Petition 
Review  Board.  The  meeting  gave  the 
Petitioners  and  the  licensee  an 
opportunity  to  provide  additional 
information  and  to  clarif\-  issues  raised 
in  the  Petition. 

The  NRC  sent  a  copy  of  the  proposed 
Director's  Decision  to  the  Petitioners 
and  to  the  licensee  for  comment  on 
August  16,  2002.  The  Petitioners 
responded  with  comments  on  August 
29,  2002,  and  the  licensee  responded  on 
August  30,  2002.  The  comments  and  the 
NRC  staffs  response  to  them  are 
included  in  the  Director's  Decision. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  denied  the 
request  to  issue  an  Order.  The  reasons 
for  this  decision  are  explained  in 
Director's  Decision  DD-02-01  pursuant 
to  10  CFR  2.206,  the  complete  text  of 
which  is  available  for  inspection  at  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rockville,  Maryland,  and  on  the  NRC's 
Web  site  A«p.//M-ww.nrc.gov/rpac/;ng- 
rm/adams.html  (the  Electronic  Reading 
Room),  via  the  NRC's  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  under  Accession  No. 
ML022620366. 

The  NRC  staff  finds  that  its  ongoing 
actions  are  sufficient  to  verif\'  the 
adequacy  of  the  licensee's  performance 
•  related  to  RPV  head  degradation  issues 
and  to  reassure  the  public  that  all 
reasonable  safety  measures  have  been 
taken  prior  to  plant  restart.  The 
establishment  of  the  Augmented 
Inspection  Team  and  the  Inspection 
Manual  Chapter  (IM( .)  0350  Oversight 
Panel,  as  well  as  the  comprehensive 
technical  reviews  being  performed  by 
the  staff  and  investigations  being 
performed  by  the  NRC's  Office  of 
Investigations,  are  responsive  to  the 
degradation  problem  at  Davis-Besse. 
The  staff  has  adequate  expertise  and 
resources  to  monitor  the  licensee's 
corrective  and  preventative  actions. 
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Thus,  the  enforcement-related  action 
requested  by  the  Petitioners  for  a  VIP  is 
not  warranted.  Additionally,  the 
licensee  is  already  taking  action  to 
provide  an  adequate  level  of 
independent  verification  for  restart 
activities  Therefore,  the  Petitioners' 
request  that  the  NRC  issue  an  Order  to 
the  licensee  requiring  the  establishment 
of  a  VIP  is  denied.  If  further  assessment 
by  the  IMC  0,150  Oversight  Panel 
identifies  new  and/or  different  issues 
that  would  warrant  consideration  of  an 
enforcement-related  action  similar  to 
that  used  at  Millstone,  a  change  to  the 
current  staff  regulatory  approach  would 
be  considered. 

A  copy  of  the  Director's  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review  in  accordance  with  10  CFR  2  206 
of  the  Commission's  regulations.  As 
provided  for  by  this  regulation,  the 
Director's  Decision  will  constitute  the 
final  action  of  the  Ciommission  25  days 
after  the  date  of  the  decision,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  Director's 
Decision  in  that  time. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  October.  2002 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Collins, 
Director,  Off  ice  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  02-26707  Filed  10-18-02:  8:45  ami 

BILUNG  COOe  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-7001] 

Paducah  Gaseous  Diffusion  Plant. 
United  States  Enrichment  Corp.; 
Notice  of  Approval  of  Request  for 
Temporary  Exemption 

agency:  Nuclear  Regulatory 

Commission. 

ACnON:  .Notice  of  approval  of  request  for 

temporary  exemption. 

SUMMARY:  The  Nuclear  Regulatory 
(Commission  (Commission)  is  approving, 
upcm  publication  of  this  notice,  a 
request  for  a  temporary  e.xemption  from 
the  requirement  to  perform  an 
emergency  preparedness  (EP)  exercise 
every  2  years  for  the  Paducah  Caseous 
Diffusion  Plant  operated  bv  the  United 
States  Enrichment  Corporation  (DSEC) 
The  temporary  exemption  is  nt?eded 
because  USEC  needs  to  concentrate 
available  resources  on  prompt 
implementation  of  requirements  in  the 
Commission's  Security  Order  issued 
lune  17.  2002.  and  postponement  of  the 


EP  exercise  until  after  implementation 
of  the  Security  Order  requirements  will 
provide  a  better  indication  of 
preparedness  under  the  new 
requirements.  USEC  requested 
authorization  to  conduct  the  EP  exercise 
on  September  10,  2003,  a  delay  of 
approximately  10  months  from  the 
currently  scheduled  exercise  date  of 
November  13.  2002.  However,  the 
(Commission  is  requiring  USEC  to 
conduct  the  exercise  no  earlier  than  July 
15,  2003.  and  no  later  than  August  15. 

2003.  USEC  will  then  return  to  the 
normal  biennial  schedule  with  the  next 
exercise  being  conducted  in  September 

2004.  The  NR(>  has  prepared  an 
environmental  assessment  with  a 
Finding  Of  No  Significant  Impact 
(FONSI)  on  the  request. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

E.  Martin.  Project  Manager.  Fuel  Cycle 
Facilities  Branch.  Division  of  Fuel  Cycle 
Safety  and  Safeguards.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatorv  Commission, 
Washington.  DC  20555.  telephone:  (301) 
415-7254.  e-mail  deml@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  The 

(Commission  is  approving  a  temporary 
exemption  from  the  requirement  to 
perform  an  emergency  preparedness 
t'xcrcis*-  every  2  vears.  pursuant  to  10 
CFR  part  7b.  for  the  Paducah  Gaseous 
Diffusion  Plant  (PGDP).  operated  by 
U.SE(;.  The  facilitv  is  authorized  to  use 
Special  Nuclear  Material  (SNM)  in  the 
enrichment  of  natural  uranium  to 
prepare  low-enriched  uranium  to  be 
used  bv  others  in  the  fabrication  of 
nuclear  fuel  pellets  and  fuel  assemblies 
and  operates  near  Paducah,  Kentucky. 

The  PCDP  facilitv  was  scheduled  to 
conduct  an  EP  exercise  on  November 
13,  2002.  USEC  has  requested  an 
exemption  to  allow  postponement  of  the 
exercise  until  September  10,  2003.  a 
ilelav  of  about  10  months.  The  delay  is 
requested  in  order  to  allow  USEC  to 
concentrate  available  resources  on 
implementation  of  requirements  in  the 
Security  Order  issued  by  the 
Commission  on  June  17,  2002.  The 
.Security  Order  compels  a  variety  of 
a(  tions  to  increase  security  in  light  of 
the  terrorist  attacks  on  the  United  States 
that  occurred  on  S«3ptember  11.  2001, 
and  is  not  subject  to  public  disclosure. 
USEC  also  wishes  to  postpone  the 
exercise  until  after  the  Security  (3rder 
requirements  are  implemented  because 
the  exercise  will  then  provide  a  better 
indication  of  preparedness  under  the 
new  requirements.  The  Commission  is 
r»!quiring  USEC  to  conduct  the  exercise 
no  earlier  than  |uly  15.  2003.  and  no 
later  than  August  15.  2003. 


The  last  biennial  EP  exercise 
conducted  at  the  PGDP  facility  was 
conducted  on  September  21,  2000. 
USEC's  Emergency  Plan,  in  accordance 
with  10  CFR  76.91(1),  requires  that  plant 
personnel  plan  and  conduct  biennial  EP 
exercises.  Because  USEC  needs  to 
schedule  the  next  exercise  beyond  the 
end  of  calendar  year  2002,  USEC  has 
requested  a  temporary  exemption  from 
the  requirement  to  conduct  biennial  EP 
exercises.  USEC  requested  authorization 
to  conduct  the  EP  exercise  on 
September  10,  2003.  However,  the 
Commission  is  requiring  USEC  to 
conduct  the  exercise  no  earlier  than  July 
15,  2003.  and  no  later  than  August  15, 
2003.  The  Commission  is  also  requiring 
USEC  to  offer  and  conduct  training  for 
off-site  responders,  before  the  exercise  is 
conducted,  to  familiarize  them  with  the 
new  security  requirements.  USEC  will 
then  return  to  the  normal  biennial 
schedule  with  the  next  exercise  being 
conducted  in  September  2004.  The  NRC 
staff  has  prepared  an  environmental 
assessment  of  the  proposed  action  and 
reached  a  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
temporarv  schedular  relief  from  the 
requirement  of  10  CFR  76.91(1)  to 
perform  a  biennial  EP  exercise  during 
calendar  year  2002.  The  proposed  action 
would  require  USEC  to  conduct  the 
PGDP  2002  biennial  e.xercise  no  earlier 
than  July  15.  2003.  and  no  later  than 
August  15.  2003,  and  would  require 
USEC  to  offer  and  conduct  training  for 
off-site  responders  to  familiarize  them 
with  the  new  security  requirements 
before  the  exercise  is  conducted.  The 
proposed  action  is  otherwise  in 
accordance  with  USEC's  request  dated 
August  28,  2002. 

Need  for  the  Proposed  Action 

The  proposed  action  is  necessary  to 
support  a  request  by  USEC  that  the  EP 
exercise  scheduled  for  November  13. 
2002.  be  postponed  beyond  calendar 
year  2002,  to  the  summer  of  2003.  The 
delay  is  needed  to  allow  USEC  to 
concentrate  available  resources  on 
implementation  of  requirements  in  the 
Security  Order  issued  by  the 
Commission  on  June  17,  2002,  until 
completion.  The  Security  Order 
compels  a  variety  of  actions  to  increase 
security  in  light  of  the  terrorist  attacks 
on  the  United  States  that  occurred  on 
September  11,  2001,  and  is  not  subject 
to  public  disclosure.  Among  the  actions 
that  USEC  is  required  to  take  are 
substantial  plant  modifications,  training 
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programs,  and  development  and 
implementation  of  new  procedures. 
USEC  also  wishes  to  postpone  the 
exercise  until  after  the  Security  Order 
requirements  are  implemented  because 
the  exercise  will  then  provide  a  better 
indication  of  preparedness  under  the 
new  requirements. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  not 
materially  affect  the  emergency 
response  capabilities  of  the  PGDP 
facility.  The  last  EP  exercise  was 
conducted  on  September  21,  2000.  and 
there  were  no  issues  identified  which 
required  inmiediate  corrective  action. 
One  weakness  identified  concerned  the 
failure  of  staff  critiques  to  Identify  all 
areas  of  exercise  weaknesses.  This 
weakness  has  been  addressed  by  USEC 
by  communicating  this  finding  to 
exercise  participants  and  monitoring 
subsequent  critiques  for  adequacy.  NRC 
reviews  and  inspections  since  the  2000 
exercise  have  not  identified  a  decline  in 
the  effectiveness  of  USEC's  emergency 
response  capability.  The  postponement 
should  have  no  impact  on  the 
effectiveness  of  USEC's  emergency 
response  capability.  To  assure 
Commission  staff  receive  practice 
needed  to  assure  Commission  readiness 
to  cope  with  an  emergency  at  the  GDPs 
or  other  fuel  cycle  facilities,  the 
Commission  is  requiring  USEC  to 
conduct  the  exercise  no  earlier  than  July 
15.  2003,  and  no  later  than  August  15, 
2003.  To  assure  that  off-site  responders 
are  prepared,  the  Commission  is 
requiring  USEC  to  offer  and  conduct 
training  for  off-site  responders  to 
familiarize  them  with  the  new  security 
requirements  before  the  exercise  is 
conducted. 

Because  temperatures  in  July  and 
August  can  be  very  high,  and  the 
temperatures  in  the  cascade  buildings 
and  in  other  plant  facilities  can  be 
extraordinarily  high  in  those  months, 
there  is  risk  of  significant  heat  stress  to 
exercise  participants  required  to  wear 
substantial  protective  gear  for  anti- 
contamination,  fire  protection,  or 
security  purposes.  To  avoid  significant 
risk  of  heat  stress  during  the  exercise, 
the  Commission  will  allow  USEC  to  not 
require  that  response  personnel 
involved  in  the  exercise  wear  the  full 
complement  of  protective  gear  where 
heat  stress  would  be  a  likely  result. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of  plant 
accidents,  no  changes  are  being  made  in 
the  amounts  or  types  of  any  effluents 
that  could  be  released  off-site,  and  there 
is  no  increase  in  individual  or 
cumulative  radiation  exposure. 


Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nom^adiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the  proposed 
action  would  result  in  no  change  in 
environmental  impacts  and  would 
result  in  hardship  to  USEC  and  others 
by  potentially  delaying  the 
implementation  of  the  requirements  in 
the  Commission's  Security  Order  issued 
June  17,  2002.  The  environmental 
impacts  of  the  proposed  action  and  the 
alternative  action  are  otherwise  similar. 

Ahernative  Use  of  Resources 

The  proposed  action  does  not  involve 
the  use  of  any  resources  beyond  those 
already  necessary  to  conduct  the  EP 
exercise  during  2002,  and  would  merely 
delay  the  exercise. 

Agencies  and  Persons  Consuhed 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with:  (1)  State 
of  Illinois  official  Thomas  Ortciger, 
Director,  Illinois  Department  of  Nuclear 
Safety;  (2)  State  of  Kentucky  official 
Janice  H.  Jasper,  Radiation  Health  and 
Toxic  Agents  Branch.  Cabinet  for  Health 
Ser\'ices;  and  (3)  U.S.  Department  of 
Energy  official  Randall  M.  DeVault. 
Group  Leader,  Transition  and 
Technology  Group,  Office  of  Nuclear 
Fuel  Security  and  Uranium  Technology, 
regarding  the  environmental  impact  of 
the  proposed  action.  No  objections  were 
received. 

Consuhations  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  State  Historic 
Preservation  Officer  were  not  performed 
because  of  the  lack  of  any  conceivable 
impact  to  fish  and  wildlife  or  historic 
assets. 

Finding  of  No  Significant  Impact 

Based  on  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  nol  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 


List  of  Preparers 

This  document  was  prepared  by  Dan 
E.  Martin.  Project  Manager.  Fuel  Cycle 
Facilities  Branch.  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  Mr. 
Martin  is  the  Project  Manager  for  the 
Paducah  Gaseous  Diffusion  Plant. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  USEC  letter 
request  dated  August  28,  2002.  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville. 
MD,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
http://v^'Vi'w. nrc.gov/reading-rm/ 
adams.html. 

Dated  at  Rockville.  MaryUnd  thih  10th  day 
of  October,  2002. 

For  the  Nuclear  Regulatory  Commission 
Daniel  M.  Gillen, 

Chief.  Fuel  Cycle  Facilities  Branch,  nivision 
of  Fuel  Cycle  Safety  and  Safegiianis.  Office 
of  Suclear Material  Safety  and  Safeguards. 
|FR  Doc.  02-20553  Filed  10-18-02;  H:4.'i  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46651 ;  File  No.  SR-BSE- 
2002-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange  Relating  to  an 
Extension  of  a  Temporary  Exemption 
Concerning  an  Interpretation  of  its 
Execution  Guarantee  Rule 

Octolier  11.2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.'  and 
Rule  19b— 4  thereunder,-  notice  is 
hereby  given  that  on  October  3.  2002. 
the  Boston  Stock  Exchange.  Inc.  ('BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ( 'SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is  • 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  from 
interested  persons. 


1  1,5  r  -S.C.  78s(b)ll). 
-  17  (:FK240  19l)-J, 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  a 
temporarv  exemption  related  to  an 
interpretation  of  its  ExtK;ution 
Guarantee  Rule  in  response  to 
Commission  action  regarding  de 
minimis  trades  through  of  certain 
Exchange  Traded  Funds  C'ETFs")  in  the 
Intermarket  Trading  System  ("ITS"). 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  add  Paragraph  .07  to  the 
Interpretations  and  Policies  section  of 
Chapter  II.  Dealings  on  the  Exchange. 
Section  33.  E.xecution  Guarantee,  of  the 
BSE  Rules  This  rule  proposal  is  in 
response  to  a  Commission  order  issued 
August  28.  2002.  granting  a  de  minimis 
exemption  for  transactions  in  certain 
Exchange  Traded  Funds  from  the  Trade- 
Through  Provisions  of  the  ITS  Plan 
("Order  "). '  As  of  the  implementatitm 
date  of  the  Order.  .September  4.  2002. 
certain  executitms  that  take  place 
according  to  the  Rules  of  the  Ex(.hange 
may  be  deemed  violative  of  the 
provisions  thereof. 

On  September  4.  2002.  the  Exchange 
submitted  a  proposed  rule  change  on  a 
pilot  basis,  which  was  effective  upon 
filing,  that  would  allow  the  Exchange  to 
not  enforce  a  specific  provision  of  its 
rules  relating  to  trade-through 


'  >ff  S«  unties  Exrhange  .^c1  Release  ^4<l  4M28. 
67  FR  5fi607  (September  4   20021  (the  Order   ) 
Participants  of  the  ITS  Plan  fire  exempt  from 
Section  8(ill  of  the  Plan,  for  ihf  pencMl  of  .Seplemb»T 
4.  2002  until  June  4.  2003.  with  respw  t  to 
transactions  in  Nasdaq-lOO  Index  (  ■QQC}'>  )•  '^"^ 
[)<iw  lones  Industrial  Average  Index 
(   DI.^.MONDs'l.  and  the  .Standard  »  Poors  500 
Index  ("SPDRs"),  that  are  executed  at  fi  price  that 
is  no  more  than  three  cents  lower  than  the  highest 
bid  displayed  in  (XjS  and  no  more  than  three  (  ents 
higher  than  the  lowest  offer  displaved  in  ('.(JS 


protection  for  certain  securities.''  The 
pilot  expired  on  October  4,  2002.  The 
Exchange  is  seeking  to  extend  the  pilot 
for  an  additional  thirty  days,  until 
November  3.  2002. 

In  Chapter  II.  Dealings  on  the 
Exchange.  Section  33.  Execution 
Guarantee,  of  the  BSE  Rules,  paragraph 
{c)(2)  states  that  'All  agency  limit  orders 
will  be  filled  if  one  of  the  following 
conditions  occur  *   *   *  (2)  there  has 
been  price  penetration  of  the  limit  in  the 
primary  market.  *   *   *"  Moreover,  in 
various  sections  of  Chapter  XV,  Dealer 
Specialists,  there  are  similar 
provisions. '  These  provisions,  in 
particular  those  set  forth  in  Chapter  II. 
guarantee  that  a  limit  order  in  a  BSE 
specialist's  book  will  be  filled  if  the 
primary  market  trades  through  the  limit 
price.  The  BSE  specialist  provides  this 
protection  to  its  customer  limit  orders  in 
part  due  to  the  fact  that  the  specialist 
can  seek  relief  through  ITS  in  the  event 
of  a  trade-through. 

As  a  result  of  the  Commission's 
Order,  certain  primary  market  trades- 
through  in  ETFs  will  constitute  exempt 
trades-through,  but  will  still,  under  BSE 
Rules,  trigger  an  obligation  on  the  part 
of  a  BSE  specialist  to  provide  trade- 
through  protection.  However,  the 
sp»?cialist  will  no  longer  be  able  to  seek 
recourse  to  seek  satisfaction  through  ITS 
from  the  primary  market.  Accordingly, 
the  BSE  specialist  will  be  competitively 
disadvantagt'd  if  this  section  of  its  rules 
is  strictly  enforced,  while  the  de 
minimis  exemption  exists  for  other  ITS 
participants.  Therefore,  the  BSE  is 
seeking  to  implement  an  Interpretation 
of  Chapter  II,  Section  33(c)(2)  of  its  rules 
permitting  the  Exchange  to  not  enforce 
the  provision  following  a  de  minimis 
trade  through  of  certain  ETFs  outlined 
in  the  Order 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  section  6{b)  of  the  Act  *■ 
and  furthers  the  objectives  of  Section 
6(b)(5),'  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 


*  ^ff  Securities  txcfiange  .\ci  Release  No.  46482 
(Septemlwr  10.  2002).  67  FR  58662  (September  17. 
20021 

''  Stv.  eg.  the  (.oinmentan.  to  5>ection  1, 
Specialisls.  which  sets  forth  a  specialist's 
obligations  in  relation  to  buying  and  selling  on  a 
principal  basis  while  holding  unexecuted  orders  in 
his  biHik.  .Section  2.  Hpsponsibilitifs.  which  sets 
forth,  in  part  a  spec  lalist's  primarv  duties  as  agent, 
Section  4,  frt-i  fdfnif  Ui  Orders  m  the  Book,  which 
sets  forth  the  pret  edence  parameters  a  specialist 
must  adhere  to,  and  ,Section  18.  Procedures  for 
Com/jflinn  Spec  la/isfs,  which  sets  fcjrih.  in  various 
paragraphs,  obligations  which  may  ctonflict  with  the 
de  minimis  exemption  in  the  Order. 

•15US.C.  78f(bl 

'15  U.S.C,  78f(bl(5| 


manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  that  it  is 
designed  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  section 
19(b){3)(A)(i)  of  the  Act"  and 
subparagraph  (f)(l}  of  Rule  19b-^ 
thereunder.'' 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
("ommission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


"15  L!,S,C.  78s(b)(3|(Al(i). 
«17CFR240,19b-4(fl(ll. 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-BSE-2002-18  and  should  be 
submitted  by  November  12,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-26684  Filed  10-18-02:  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46644;  File  No.  SR-CBOE- 
2002-60] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Qoard  Options  Exchange,  Inc. 
Extending  for  a  Two-Month  Period  the 
Pilot  Program  for  the  Exchange's  100 
Spoke  RAES  Wheel 

October  10,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  30,  2002,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
111  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
proposed  rule  change  has  been  filed  by 
CBOE  as  a  "non-controversial"  rule 
change  under  Rule  19b-4(f)(6)  of  the 
Act.3  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propfised  Rule  Change 

CBOE  proposes  to  extend,  for  an 
additional  two-month  period,  the  pilot 
program  that  permits  the  appropriate 
Floor  Procedure  Committee  ("FPC")  to 


allocate  orders  on  the  Exchange's  Retail 
Automatic  Execution  System  ("RAES") 
under  the  allocation  system  known  as 
the  100  Spoke  RAES  Wheel. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  25,  2000.  the  Commission 
approved  on  a  nine-month  pilot  basis 
the  Exchange's  proposal  to  amend  Rule 
6.8,  which  governs  the  operation  of 
RAES,"  to  provide  the  appropriate  FPC 
with  a  third  choice  for  apportioning 
RAES  trades  among  participating  market 
makers,  the  100  Spoke  RAES  Wheel,-'  In 
those  classes  where  the  100  Spoke 
RAES  Wheel  is  employed,  the 
distribution  of  RAES  trades  to 
participating  market-makers  is 
essentially  identical  to  the  distribution 
of  in-person  agency  market-maker  trades 
for  non-RAES  trades  in  that  class.  The 
100  Spoke  RAES  Wheel  pilot  program  is 
used  as  anticipated. 

The  pilot  program  was  extended  four 
times  and  currently  ends  on  September 
28,  2002.6  jhe  Exchange  now  proposes 
to  extend  the  pilot  program  for  an 
additional  two-month  period  ending 


'o  17  CFR  200.3O-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
M7CFR240.19b-4(n(6). 


■•  RAES  is  the  Exchanges  automatic  execution 
system  for  public  customer  market  or  marketable 
limit  orders  of  less  than  a  certain  size. 

^  Securities  Exchange  Act  Release  No,  42824  (May 
25.  2000).  65  FR  37442  (lune  14.  2000)  (SR-CBOE- 
99-40). 

•^  Securities  Exchange  Act  Release  No.  44020 
(February  28.  2001).  66  FR  13985  (March  8.  2001) 
(six-month  extension.  SR-CBOE-2001-07); 
Securities  Exchange  Act  ReJease  No,  44749  (August 
28.  2001).  66  FR  46487  (September  5.  2001)  (four- 
month  extension.  SR-CBOE-2001^7);  Securities 
Exchange  Act  Release  No.  45230  (January  3.  2002). 
67  FR  1380  (January-  10.  2002)  (six-month 
extension.  SR-CBdE-2001-68);  and  Securities 
Exchange  Act  Release  No.  46149  dune  28.  2002).  67 
FR  45161  (lulv  8.  2002)  (three-month  extension. 
SR-CBOE-20b2-34). 


November  28.  2002  pending  permanent 
approval  of  the  pilot  program. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  will  continue  to 
be  consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act."  Section 
6(b)(5)  of  the  Act  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest, 

CBOE  believes  that  the  pilot  program 
will  continue  to  provide  the  appropriate 
FPC  with  flexibility  in  determining  the 
appropriate  allocation  system  for  a 
given  class  of  options  on  RAES.  CBOE 
believes  that  the  continuation  of  the 
pilot  program  will  continue  to  reward 
those  market  makers  who  are  most 
active  in  providing  liquidity  to  agency 
business  in  the  assigned  option  class. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act "  and  Rule 
19b-4(f)(6)  thereunder.''  Because  the 
foregoing  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  (2)  does  not  impose  any 
significant  burden  on  competition,  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest. 


■15  U.S.C,  78f(b)(5). 
'•15lj'.S,C,  78s(b)(3l(Al 
"17CFR240.19b-^(f)(6) 
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provided  that  the  sf!lf-regulator\- 
organization  ha.s  given  the  Commission 
written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change  at  least  five  business  davs 
prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter 
time  as  designated  by  the  Commission, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(.\)  of  the  Act  '"  and 
Rule  19b-4(n(6)"  thereunder 

The  Exchanf^e  has  requested  that  the 
Commission  waive  the  five-day  pre- 
notice  requirement  and  the  .30-dav 
operative  delay,  to  permit  the  Ex(  hange 
to  implement  the  proposal  on 
September  30,  2002,  the  date  of  filing 
September  30,  2002  is  the  first  trading 
day  after  expiration  of  the  pilot  program 
on  Saturday.  September  28,  2002   Hnder 
Rule  19b— 4(f)(6)(iii),  a  proposed    non- 
controversial"  rule  change  does  not 
become  operative  for  30  davs  after  the 
date  of  filing,  unless  the  Commissiitn 
designates  a  shorter  time 

The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public:  interest 
because  it  will  allow  for  the  continued 
operation  of  the  pilot  without 
interruption.'-'  According  to  CBOE,  with 
the  continuation  of  the  pilot  program. 
market  makers  will  continue  to  have 
greater  incentive  to  compete  effectively 
for  orders  in  the  crowd,  which  benefits 
investors  and  promotes  the  public 
interest.  In  addition,  ('BOE  maintains 
that  given  the  widespread  use  of  the  100 
Spoke  RAES  Wheel  in  equity  options 
trading  stations,  requiring  the  Exchange 
to  discontinue  the  use  of  the  100  Spoke 
RAES  Wheel  as  of  September  30,  2002 
would  cause  disruption  to  those  trading 
stations  and  thus,  be  disruptive  to 
investors  and  the  public:  interest.  For 
these  reasons,  the  Commission 
designates  the  proposed  rule  change  to 
be  effective  and  operative  upon  filing 
with  the  Commission.  The  Commission 
also  waives  the  five-business-day  pre- 
filing  requirement.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


"M5i:SC   78s(b|(3)(A). 

"  17C;FR240.14b-4(n(6). 

"For  the  purpost>s  unly  of  accelerating  the 
operative  dale  of  Ihis  proposal,  thf  Cximinission  has 
ronsidereti  the  pmposed  rule  s  niipait  on 
efficiency,  competition,  and  capital  formation    15 
f  SC.  78c(n 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argumtTit.s  c  onct^rning  the  foregoing, 
ini, hiding  vvhetht^r  the  proposed  rule 
change  is  consistent  with  the  Act. 
F'ersons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respec:t  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
thoM'  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  (Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  princ  ipal  office  of  the  Exchange. 

.Ml  submissions  should  refer  to  the 
File  No  SR-CB()E-2002-<iO  and  should 
be  submitted  by  November  12,  2002. 

Kor  the  (;()mmission.  bv  the  Division  of 
Market  Ki^milatioii.  (nicnant  to  delegated 
auttmritv  '  ' 

Man{ar«t  H.  Mt.h'arland. 
Dt^puty  .SfCTcfon 

IKK  !).).    ()J-_'tiHH<)  IiI.mI  10-18-02.  8:4.S  am| 
B4LUNG  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMrSSION 

[Release  No.  34-46637;  File  No.  SR-CME- 
2002-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Mercantile  Exchange,  Inc. 
Relating  to  Customer  Margin 
Requirements  for  Security  Futures 

()(  I'lber  U).  2002 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Ac:t  "),'  and  Rule  19b— 4  thereunder,- 
notic:e  is  hereby  given  that  on 
September  27,  2002,  Chicago  Mercantile 
Exchange,  Inc.  (  "CME"  or  "Exchange") 
filed  with  the  Sec:urities  and  Exchange 
Commission  ("C;ommission"  or  'SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CME.  On 
October  7.  2002.  the  CME  submitted 


Amendment  No.  1  to  the  proposed  rule 
change. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CME  proposes  to  amend  its  Rules 
as  they  pertain  to  customer  performance 
bonds  (or  "margins")  for  Security 
Futures  as  detailed  below.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
deletions  are  bracketed. 


833.  Customer  Performance  Bonds  for 
Security  Futures  Held  in  Futures 
Accounts 

Performance  bond  (or  "margin  "I 
requirements  associated  with  Security 
Futures,  as  defined  by  Section  lal31)  of 
the  Commodity  Exchange  Act  ICEAj,  on 
behalf  of  Customers,  as  defined  in  Rule 
93U.B.2.b..  whether  effected  on  the 
Exchange  or  on  a  Marketplace  apart 
from  Exchange  but  cleared  by  the 
Clearing  House  per  Chapter  8B,  and 
held  in  a  futures  account  (with  any 
exceptions  noted  in  the  Rulesl.  shall  be 
determined  and  administered  per  the 
Rules  of  the  Exchange:  and.  in 
compliance  with  CFTC  Regulation 
Sections  41.42  through  41.49:  and.  SEC 
Regulation  242.400  through  242.406. 
including  any  successor  Regulations.  If 
Exchange  Rules  should  be  found  to  be 
inconsistent  with  CFTC  Regulation 
Sections  41.42  through  41.49:  and.  SEC 
Regulation  242.400  through  242.406. 
including  any  successor  Regulations, 
the  CFTC  and  SEC  Regulations  shall 
prevail. 

930.  Performance  Bond  Requirements: 
Account  Holder  Level 

930. A.  Performance  Bond  System 

The  Standard  Portfolio  Analysis  of 
Risk  (SPAN®)  Performance  Bond 
System  is  the  performance  bond  system 
adopted  by  the  Exchange.  SPAN 
generated  performance  bond 
requirements  shall  constitute  Exchange 
performance  bond  requirements.  All 
references  to  performance  bond  within 
the  rules  of  the  Exchange  shall  relate  to 
those  computed  by  the  SPAN  system. 

Performance  bond  systems  other  than 
the  SPAN  system  may  be  used  to  meet 
Exchange  performance  bond 


M-CF-K  200.3()-J(a)(12) 
15lj  .St.   78slb)lll 
17CFR240.19b-4 


'  Sep  letter  from  Phupinder  .S.  Gill.  Managing 
Director  and  President.  Clearing  House  Division. 
CME.  to  Office  of  Market  Supervision.  Division  of 
Market  Regulation,  Commission,  dated  October  4, 
2002  ('  .Amendment  No.  1").  In  Amendment  No  1, 
the  Exchange  replaced  in  its  entirety  the  Form  19t>- 
4  filed  on  September  27,  2002. 
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requirements  if  the  clearing  member  can 
demonstrate  that  its  system  will  always 
produce  a  performance  bond 
requirement  equal  to  or  greater  than  the 
SPAN  performance  bond  requirements. 

930.B.  Performance  Bond  Rates 

1.  Non-Security  Futures 

Exchange  staff  shall  determine  initial 
and  maintenance  performance  bond 
rates  used  in  determining  Exchange 
performance  bond  requirements.  The 
Board  reserves  the  right  to  change  or 
modify  any  performance  bond  levels 
determined  by  Exchange  staff. 

2.  Security  Futures 

a.  Initial  and  maintenance 
performance  bond  (or  "margin")  rates 
used  in  determining  Exchange 
performance  bond  requirements  applied 
to  Security  Futures  on  behalf  of 
Customers,  whether  effected  on  the 
Exchange  or  on  a  Marketplace  apart 
from  Exchange  but  cleared  by  the 
Clearing  House  per  Chapter  SB,  and 
held  in  a  futures  account,  shall  be 
established  at  levels  no  lower  than  those 
prescribed  by  CFTC  Regulation  Section 
41.45:  and.  SEC  Regulation  242.403. 
including  any  successor  Regulations. 

b.  As  used  in  this  Rule,  the  term 
"Customer"  does  not  include  (a)  an 
"exempted  person"  as  defined  in  CFTC 
Regulation  41.43(a)(9)  and  SEC 
Regulation  242.401(a)(9);  or  (b)  Market 
Makers  as  defined  below. 

A  Person  shall  be  a  "Market  Maker" 
for  purposes  of  this  Rule,  and  shall  be 
excluded  from  the  requirements  set 
forth  in  CFTC  Regulations  41.42  through 
41.49;  and,  SEC  Regulations  242.400 
through  242.406  in  accordance  with 


CFTC  Regulation  41.42(c)(2](v]  and  SEC 
Regulation  242.400(cj(2j(v).  with  respect 
to  all  trading  in  Security  Futures  for  its 
own  account,  if  such  Person  is  an 
Exchange  Member  that  is  registered  with 
the  Exchange  as  a  "Security  Futures 
Dealer." 

Each  Market  Maker  shall  (nj  be 
registered  as  a  floor  trader  or  a  floor 
broker  with  the  CFTC  under  Section 
4f(a)(l)  of  the  CEA  or  as  a  dealer  with 
the  SEC  under  Section  15(bj  of  the 
Exchange  Act:  (bj  maintain  records 
sufficient  to  prove  compliance  with  the 
requirements  set  forth  in  this  Rule  and 
CFTC  Regulation  41.42(c}(2)(vj  and  SEC 
Regulation  242.400(cl(2)lvl.  including 
without  limitation,  trading  account 
statements  and  other  financial  records 
sufficient  to  detail  activity  and  verify 
conformance  with  the  standards  set 
forth  herein:  and  (cl  hold  itself  out  as 
being  willing  to  buy  and  sell  Security 
Futures  for  its  own  account  on  a  regular 
or  continuous  basis. 

Market  Makers  satisfy  condition  (cl 
above  if  (a)  at  least  75%  of  their  gross 
revenues,  on  an  annual  basis,  is  derived 
from  business  activities  or  occupations 
from  trading  listed  financial  derivatives, 
and  the  instruments  underlying  those 
derivatives,  including  security  futures: 
stock  index  futures  and  options:  stock 
and  index  options:  stocks:  foreign 
currency  futures  and  options:  foreign 
currencies:  interest  rate  futures  and 
options:  fixed  income  instruments:  and. 
commodity  futures  and  options:  or  (bj 
except  for  unusual  circumstances,  at 
least  50%  of  their  security  futures 
trading  activity  on  the  Exchange  in  any 
calendar  quarter,  measured  in  terms  of 
contract  volume,  is  in  security  futures 


contracts  to  which  the  Market  Maker  is 
assigned  as  a  Security  Futures  Dealer  by 
the  Exchange. 

Any  Market  Maker  that  fails  to 
comply  with  the  applicable  Rules  uf  the 
Exchange.  CFTC  Regulations  41.41     - 
through  41.49  and  SEC  Regulations 
242.400  through  242  406  shall  he 
subject  to  disciplinary  action  in 
accordance  with  Chapter  4.  Appropriate 
sanctions  in  the  case  of  any  such  failure 
shall  include,  without  limiiation.  a 
revocation  of  such  Market  Maker's 
registration  as  a  Security  Futures 
Dealer. 

This  Rule  930.B.2.b  shall  apply 
regardless  whether  the  positianlsl  in 
Exchange  security  futures  are  held  in  a 
futures  account,  or  held  in  a  securities 
account. 

c.  The  Exchange  shall  establish  initial 
and  maintenance  performance  bond 
requirements  applicable  to  Security 
Futures  and  held  in  a  futures  account, 
provided  that  the  performance  bond 
requirement  for  any  long  or  short 
position  held  by  a  clearing  member  on 
behalf  of  a  Customer  shall  not  he  less 
than  20%  of  the  current  market  value  of 
the  relevant  Contract:  or.  such  other 
requirement  as  mav  be  established  hy 
the  CFTC  and  SEC  for  purposes  of  CFTC 
Regulation  41.45(b)ll  I  and  SEC 
Regulation  242.403lbllll  except  as 
provided  below. 

d.  Initial  and  maintenance 
performance  bond  requirements  for 
offsetting  positions  involving  Security 
Futures  and  related  positions  are 
provided  in  the  schedule  below,  for 
purposes  of  CFTC  Regulation  41.45lbjl2l 
and  SEC  Regulation  242.403lbll2l. 


Performance  Bond  (or  "Margin")  Requirements  for  Offsetting  Positions 


Description  of  offset 


1.  Long  security  future  (or  basket 
of  security  futures  representing 
each  component  of  a  narrow- 
based  securities  index  ^)  and 
long  put  option^  on  the  same 
underiying  security  (or  index). 

2.  Short  security  future  (or  basket 
of  security  futures  representing 
each  component  of  a  narrow- 
based  securities  index)  and 
short  put  option  on  the  same  un- 
deriying security  (or  index). 

3.  Long  security  future  and  short 
position  in  the  same  security  (or 
securities  basket)  underiying  the 
security  future. 


Security  underiying  the  security 
future 


Initial  margin  requirement 


/Maintenance  margin  requirement 


Individual  stock  or  narrow-based 
security  index. 


Individual  stock  or  narrow-based 
security  index. 


Individual  stock  or  narrow-based 
security  index. 


20%  of  the  current  market  value 
of  the  long  security  future,  plus 
pay  for  the  long  put  in  full. 


20%  of  the  current  mari<et  value 
of  the  short  security  future,  plus 
the  aggregate  put  in-the-money 
amount,  if  any.  Proceeds  from 
the  put  sale  may  be  applied. 

The  initial  margin  required  under 
Regulation  T  for  the  short  stock 
or  stocks. 


The  lower  of:  (D  Wc  of  the  ag- 
gregate exercise  price  ^  ot  the 
put  plus  the  aggregate  put  out- 
of -the- money'  amount,  if  any. 
or  (2)  20%  of  the  current  mar- 
ket value  of  the  long  security 
future. 

20%  of  the  current  market  value 
of  the  short  security  future,  plus 
the  aggregate  put  in-the-money 
amount,  if  any.* 


5%  of  the  current  martlet  value  as 
defined  m  Regulation  T  of  the 
stock  or  stocks  underiying  the 
security  future. 
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Performance  Bond  (or  "Margin")  Requirements  for  Offsetting  Positions — Continued 


Descnption  of  offset 


Secunty  underlying  ttie  secunty 
future 


Initial  margin  requirement 


4  Long  secunty  future  (or  basket 
of  secunty  futures  representing 
eacti  component  of  a  narrow- 
based  secunties  index)  and 
short  call  option  on  tfie  same 
underlying  secunty  (or  index) 

5  Long  a  t>asket  of  narrow-based 
secunty  futures  ttiat  togettier 
tracks  a  broad-based  index  and 
short  a  broad-based  secunty 
index  call  option  contract  on  the 
same  index 

6  Short  a  basket  of  narrow-based 
security  futures  that  together 
tracks  a  broad-based  secunty 
index  and  short  a  broad-based 
secunty  index  put  option  con- 
tract on  the  same  index 

7  Long  a  tiasket  of  narrow-tiased 
secunty  futures  that  together 
tracks  a  broad-based  security 
index  and  long  a  broad-based 
secunty  index  put  option  con- 
tract on  the  same  index 

8  Short  a  basket  of  narrow-based 
secunty  futures  that  together 
tracks  a  broad-based  secunty 
irKiex  and  long  a  broad-based 
secunty  index  call  option  con- 
tract on  the  same  index. 

9  Long  secunty  future  and  short 
secunty  future  on  ttie  same  un- 
derlying secunty  (or  index) 


10  Long  secunty  future,  long  put 
option  and  short  call  option  The 
long  secunty  future,  long  put  and 
short  call  must  be  on  the  same 
underlying  secunty  and  the  put 
and  call  must  have  the  same  ex- 
ercise pnce  (Conversion) 

1 1  Long  secunty  future,  long  put 
option  and  short  call  option  The 
tong  secunty  future,  long  put  and 
stiort  call  must  be  on  the  same 
underfying  secunty  and  the  put 
exercise  pnce  must  be  below 
the  call  exercise  pnce  (Collar) 

12.  Short  secunty  future  and  long 
position  in  tfie  same  secunty  (or 
secunties  basket)  underlying  the 
secunty  future 

13.  Stmrt  secunty  future  and  long 
position  in  a  secunty  imme- 
diately convertible  into  the  same 
secunty  underlying  the  secunty 
future,  without  restriction,  irKlud- 
ing  ttie  payment  of  money 

14.  Sfiort  secunty  future  (or  basket 
of  security  futures  representing 
each  component  of  a  narrow- 
based  securities  index)  and  long 
call  option  or  warrant  on  ttie 
same  underlying  secunty  (or 
index) 


Individual  stock 
security  index 


or  narrow-based 


Narrow-tiased  secunty  index 


Narrow-based  secunty  index 


Narrow-based  security  index 


Narrow-based  security  index 


Individual  stock 
security  index. 


Individual  stock 
secunty  index 


Individual  stock 
security  index 


20%  of  the  current  market  value 
of  the  long  secunty  future,  plus 
the  aggregate  call  in-the-money 
amount,  if  any  Proceeds  from 
the  call  sale  may  be  applied. 

20%  of  the  current  market  value 
of  the  long  tiasket  of  narrow- 
based  secunty  futures,  plus  the 
aggregate  call  in-the-money 
amount,  if  any  Proceeds  from 
the  call  sale  may  be  applied 

20%  of  the  current  market  value 
of  the  short  t)asket  of  narrow- 
tiased  secunty  futures,  plus  the 
aggregate  call  in-the-money 
amount,  if  any.  Proceeds  from 
the  put  sale  may  be  applied 

20%  of  the  current  market  value 
of  the  long  basket  of  narrow- 
based  security  futures,  plus  pay 
for  the  long  put  in  full 


20%  of  the  current  market  value 
of  the  short  basket  of  narrow- 
based  secunty  futures,  plus  pay 
for  the  long  call  in  full 


The  greater  of:  5%  of  the  current 
market  value  of  the  long  secu- 
nty future,  or  (2)  5%  of  the  cur- 
rent market  value  of  the  stmrt 
security  future 

20%  of  the  current  market  value 
of  the  long  security  future,  plus 
the  aggregate  call  in-the-money 
amount,  if  any.  plus  pay  for  the 
put  in  full  Proceeds  from  the 
call  sale  may  be  applied 


or  narrow-based    20%  of  the  current  market  value 

of  the  long  secunty  future,  plus 

the  aggregate  call  in-the-money  I 

amount,  if  any,  plus  pay  for  the  \ 

put  in  full    Proceeds  from  call  j 

sale  may  be  applied. 


Maintenance  margin  requirement 


or  narrow-based 


or  narrow-based 


Individual  stock 
secunty  index 


Individual  stock 
secunty  index 


Individual  stock 
security 


or  narrow-based 


or  narrow-based 


or  narrow-tiased 


The  initial  margin  required  under 
Regulation  T  for  the  long  stock 
or  stocks 

The  initial  margin  required  under 
Regulation  T  for  the  long  secu- 
nty 


20%  of  the  current  market  value 
of  the  short  secunty  future,  plus 
pay  for  the  call  in  full. 


20%  of  ttie  current  market  value 
of  the  long  security  future,  plus 
the  aggregate  call  in-ttie-money 
amount,  if  any. 


20%  of  ttie  current  market  value 
of  the  kjng  t>asket  of  narrow- 
t)ased  security  futures,  plus  the 
aggregate  call  in-the-money 
amount  if  any. 

20%  of  the  current  market  value 
of  the  short  basket  of  narrow- 
based  security  futures,  plus  the 
aggregate  put  in-the-money 
amount,  if  any. 

The  lower  of:  (1)  10%  of  the  ag- 
gregate exercise  price  of  the 
put.  plus  the  aggregate  put  out- 
of-the-money  amount,  if  any:  or 
(2)  20%  of  the  current  mariiet 
value  of  the  long  basket  of  se- 
curity futures. 

The  lower  of:  (1)  10%  of  the  ag- 
gregate exercise  price  of  the 
call,  plus  the  aggregate  call  out- 
of-the-money  amount,  if  any;  or 
(2)  20°/o  of  the  current  mari<et 
value  of  the  short  basket  of  se- 
curity futures. 

The  greater  of:  5%  of  the  current 
market  value  of  the  long  secu- 
nty future:  or  (2)  5%  of  the  cur- 
rent market  value  of  the  short 
secunty  future 

10%  of  the  aggregate  exercise 
pnce.  plus  the  aggregate  call 
in-the-money  amount,  if  any. 


The  lower  of:  (1)  10%  of  the  ag- 
gregate exercise  price  of  the 
put  plus  the  aggregate  put  out- 
of-the  money  amount,  if  any:  or 
(2)  20%  of  the  aggregate  exer- 
cise pnce  of  the  call,  plus  the 
aggregate  call  in-the-money 
amount,  if  any. 

5%  of  the  current  market  value, 
as  defined  in  Regulation  T,  of 
the  long  stock  or  stocks. 

10%  of  ttie  current  mari(et  value, 
as  defined  in  Regulation  T,  of 
the  long  security 


The  lower  of:  (1)  10%  of  the  ag- 
gregate exercise  price  of  the 
call,  plus  the  aggregate  call  out- 
of-the-money  amount,  if  any:  or 
(2)  20%  of  ttie  cunent  mari<et 
value  of  the  short  security  fu- 
ture. 
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Performance  Bond  (or  "l^argin")  Requirements  for  Offsetting  Pos/f/ons— Continued 


Description  of  offset 


15.  Short  security  future,  Short  put 
option  and  long  call  option.  The 
short  security  future,  short  put 
and  long  call  must  be  on  the 
same  underlying  security  and 
the  put  and  call  must  have  the 
same  exercise  price.  (Reverse 
Conversion). 

16.  Long  (short)  a  basket  of  secu- 
rity futures,  each  based  on  a 
narrow-based  security  index  that 
together  tracks  the  broad-based 
index  and  short  (long)  a  broad- 
based  index  future. 

17.  Long  (short)  a  basket  of  secu- 
rity futures  that  together  tracks  a 
narrow-tiased  index  and  short 
(long)  a  narrow-based  index  fu- 
ture. 

18.  Long  (short)  a  security  future 
and  short  (long)  an  identical  se- 
curity future  traded  on  a  different 
market.^ 


Security  underlying  the  security 
future 


Initial  margin  requirement 


Individual  stock  or'  narrow-based 
security  index. 


Narrow-based  security  index 


Individual  stock  or  narrow-based 
security  index. 


Individual  stock  or  narrow-based 
security  index. 


20%  of  the  current  market  value 
of  the  short  secunty  future,  plus 
the  aggregate  put  in-the-money 
amount,  if  any,  plus  pay  for  the 
call  in  full.  Proceeds  from  put 
sale  may  be  applied. 


5%  of  the  current  market  value  for 
the  long  (short)  basket  of  secu- 
rity futures. 


The  greater  of:  (1)  5%  of  the  cur- 
rent market  value  of  the  long 
security  future(s):  or  (2)  5%  of 
the  current  market  value  of  the 
short  security  future(s). 

The  greater  of:  (1)  3%  of  the  cur- 
rent market  value  of  the  long 
security  future(s):  or  (2)  3%  of 
the  current  market  value  of  the 
short  security  future(s). 


^Maintenance  margin  requirement 

10°c  of  the  aggregate  exercise 
price,  plus  the  aggregate  put  in- 
the-money  amount ^  if  any. 


5°o  of  the  current  market  value  of 
the  long  (short)  basket  of  secu- 
nty futures 


The  greater  of  it)  5"^  of  the  cur- 
rent market  value  of  the  long 
security  future(s)  or  (2)  5°c  of 
the  current  market  value  of  the 
Short  security  future(s) 

The  greater  or  (1)  3°c  of  the  cur- 
rent market  value  of  the  long 
security  future(s).  or  (2)  3%  ot 
the  current  market  value  of  the 
short  secunty  tuture(s) 


1  Baskets  of  securities  or  security  futures  contracts  must  replicate  the  securities  that  comprise  the  index,  and  in  the  same  proportion 
^Genefallv  fXpui^^  unless  otherwise  specified  stock  index  warrants  shall  be  treated  as  if  they  were  index  options 

^"AoarSteexTJseVnce°w^^^^^^         to  an  option  or  warrant  based  on  an  underlying  security,  means  the  exerase  price  of  ^'^  option  or 

warranrXactSpli^b;  tl^  numbers  of  units  of  the  underlying  secunty  covered  by  the  option  contract  or  warrant    Aggregate  exerase 

price"  with  respect  to  an  index  option,  means  the  exercise  price  multiplied  by  the  index  multiplier 

FR  70854  (November  28,  2000)  (order  approving  SR-NASD-00-15)) 

oiTs^rc^ii'o^ZTaTJa'^^^^^^^  market  value  (as  determined  in  accordance  with  Regulation  T  of  the  Board  of 

^^^KS/%r^rr.^aKni°eVi^^^^^^^^  f4^Sf£.a.a.  over  its  current  market  value  las  de- 

''%^rs^1n%'x%  VSonrSwarrlnTknyLess  of  the  aggregate  exercise  price  of  the  option  or  warrant  over  the  product  of  the  cur- 

''eiTsJ::l!ntTu?uie!^lf''^^^^^  for  this  purpose  if  they  are  issued  by  the  same  clearing  agency  or  cleared  and  guaranteed 

by  mesimederivaZs  Sarin^organization,  have  identical  contract  specifications,  and  would  offset  each  other  at  the  clearing  level 


930. C.  Acceptable  Performance  Bond 
Deposits 

1.  Non-Security  Futures 

Clearing  members  may  accept  from 
their  account  holders  as  performance 
bond  cash  currencies  of  any 
denomination,  readily  marketable 
securities  (as  defined  by  SEC  Rule  15c3- 
l(c)(ll)  and  applicable  SEC 
interpretations),  money  market  mutual 
funds  allowable  under  CFTC  Regulation 
1.25,  and  bank-issued  letters  of  credit. 

Clearing  members  shall  not  accept  as 
performance  bond  from  an  account 
holder  securities  that  have  been  issued 


by  the  account  holder  or  an  affiliate  of 
the  account  holder  unless  the  clearing 
member  files  a  petition  with  and 
receives  permission  from  Exchange 
staff. 

Bank-issued  letters  of  credit  must  be 
in  a  form  acceptable  to  the  Exchange. 
Such  letters  of  credit  must  be  drawable 
in  the  United  States.  Clearing  members 
shall  not  accept  as  performance  bond 
from  an  account  holder  letters  of  credit 
issued  by  the  account  holder,  an  affiliate 
of  the  account  holder,  the  clearing 
member,  or  an  affiliate  of  the  clearing 
member. 


All  assets  deposited  by  account 
holders  to  meet  performance  bond 
requirements  must  be  and  remain 
unencumbered  by  third  party  claims 
against  the  depositing  account  holder. 

Except  to  the  extent  that  Exchange 
staff  shall  prescribe  otherwise,  cash 
currency  performance  bond  deposits 
shall  be  valued  at  market  value.  All 
other  performance  bond  deposits  other 
than  letters  of  credit  shall  be  valued  at 
an  amount  not  to  exceed  market  value 
less  applicable  haircuts  as  set  forth  in 
SEC  Rule  240. 15c3-l. 
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2.  Security  Futures 

a.  Clearing  Members  may  accept  from 
their  Customers  as  performance  bond 
for  "margin"!  for  Security  Futures  field 
in  a  futures  account,  deposits  of  cash, 
margin  securities  Isubjert  to  the 
limitations  set  forth  m  tht'  folloiving 
sentence),  exempted  securities,  any 
other  assets  permitted  under  Regulation 
T  of  tht'  Board  of  ('overnors  of  the 
Federal  Reser\e  Svstem  las  in  effect 
from  time  to  time)  to  satisfy  a 
performance  bond  deficiency  in  a 
securities  margin  account,  and  any 
combination  of  the  foregoing,  each  as 
valued  in  accordance  with  CFTC 
Regulations  41.46(cl  and  41.46lei;  and. 
SEC  Regulations  242. 4041c I  and 
242.404lef  Shares  of  a  money  markt^t 
mutual  fund  that  meet  the  requirements 
of  CFTC  Regulation  1.25  may  be 
accepted  as  a  performance  bond  deposit 
from  a  Customer  for  purposes  of  this 
Rule. 

b.  A  Clearing  Member  shall  not  accept 
as  performance  bond  from  any 
Customer  securities  that  havf^  been 
issued  by  such  Customer  or  an  Affihate 
of  such  Customer  unless  such  Clearmg 
Member  files  a  petition  with  and 
receives  permission  from  the  E.xchange 
for  such  purpose. 

c.  All  assets  deposited  by  a  fhistomer 
to  meet  performance  bond  requirfments 
must  be  and  remain  unencumbered  by 
third  party  claims  against  the  depositing 
Customer. 

930.D.  Acceptance  of  Orders 

Clearing  members  may  accept  orders 
for  an  account  provided  sufficient 
performance  bond  is  on  deposit  in  the 
account  ox  is  forthcoming  within  d 
reasonable  time.  For  an  account  which 
has  been  subject  to  calls  for  performance 
bond  for  an  unreasonable  time,  clearing 
members  may  only  accept  orders  that 
reduce  the  performance  bond 
requirements  of  existing  positions  in  the 
account.  Clearing  members  mav  not 
accept  orders  for  an  account  that  has 
been  in  debit  an  unreasonable  time. 

930.E.  Calls  for  Performance  Bond 

1.  Clearing  members  must  issue  calls 
for  performance  bond  that  would  bring 
an  account  up  to  the  initial  performant:e 
bond  requirement:  a.  when  performance 
bond  equity  in  an  account  initially  falls 
below  the  maintenance  performance 
bond  requirement:  and  b.  subsequently, 
when  performance  bond  equity  plus 
existing  performance  bond  calls  in  an 
account  is  less  than  the  maintenance 
performance  bond  requirement 

Such  calls  must  be  made  within  one 
business  day  after  the  occurrence  of  the 
event  giving  rise  to  the  call.  Clearing 


members  may  call  for  additional 
performance  bond  at  their  discretion. 
Notwithstanding  the  foregoing,  a 
<:learing  member  is  not  required  to  call 
for  or  collect  performance  bond  for  day 
trades. 

2.  Clearing  members  shall  only  reduce 
a  call  for  performance  bond  through  the 
receipt  of  performance  bond  deposits 
permitted  under  subsection  C.  of  this 
rule.  (Clearing  members  may  delete  a  call 
for  performant  e  bond  through:  a.  tht; 
rei  eipt  of  performance  bond  deposits 
permitted  under  subsection  C.  of  this 
rule  only  if  such  deposits  equal  or 
•exceed  the  amount  of  the  total 
performance  bond  call;  or  b.  inter-day 
favorable  market  movements  and/or  the 
liquidation  of  positions  only  if 
pertormaiue  bond  equity  in  the  account 
is  equal  to  or  greater  than  the  initial 
performance  bond  requirement.  Clearing 
members  shall  reduce  an  account 
holder's  oldest  outstanding  performance 
bund  call  first. 

:?.  Clearing  members  must  maintain 
written  records  of  all  performance  bond 
calls  issued,  reduced,  and  deleted. 

930. F.  Disbursements  of  Excess 
Performance  Bond 

("learing  members  may  only  release 
perform. tnce  bond  deposits  from  an 
account  if  such  deposits  are  in  excess  of 
initial  performance  bond  requirements. 

930. C  Loans  to  Account  Holders 

Clearing  members  may  not  extend 
lo.ins  to  account  holders  for 
|)erformance  bond  purposes  unless  such 
loans  are  secured  as  defined  in  CFTC 
Regulation  1  17((:)(3).  The  proceeds  of 
such  loans  must  be  treated  in 
accordance  with  CFTC  Regulation  1.30. 

930.H.  Aggregation  of  Accounts  and 
Positions 

('learing  members  ma\'  aggregate 
ac:t:ounts  under  identical  ownership 
within  the  same  classifications  of 
c:ustomer  segregated,  customer  secured, 
special  reserve  account  for  the  exclusive 
benefit  of  customers,  and  nonsegregated 
for  performance  bond  purposes. 
Clearing  members  mav  compute 
performance  bond  requirements  on 
identically  owned  concurrent  long  and 
short  positions  on  a  net  basis. 

930.1  Hedge  Positions 

Clearing  members  shall  have 
reasonable  support  for  bona-fide  hedge 
and  risk  management  positions,  as 
defined  by  Rule  543.  that  are  afforded 
hedge  performance  bond  rates. 

930.1.  Omnibus  Accounts 

1.  Clearing  members  shall  collect 
performance  bond  on  a  gross  basis  for 


positions  held  in  domestic  and  foreign 
omnibus  accounts, 

2.  For  omnibus  accounts,  initial 
performance  bond  requirements  shall 
(!qual  maintenance  performance  bond 
requirements, 

3.  Clearing  members  shall  obtain  and 
maintain  written  instructions  from 
domestic  and  foreign  omnibus  accounts 
for  positions  which  are  entitled  to 
spread  or  hedge  performance  bond  rates. 

930. K.  Liquidation  of  Accounts 

7.  \on-Security  Futures 

If  an  account  holder  fails  to  comply 
with  a  performance  bond  call  within  a 
reasonable  time  (the  clearing  member 
may  deem  one  hour  to  be  a  reasonable 
time),  the  clearing  member  may  close 
out  the  account  holder's  trades  or 
sufficient  contracts  thereof  to  restore  the 
account  holder's  account  to  required 
performance  bond  status.  (Clearing 
members  shall  maintain  full  discretion 
to  determine  when  and  under  what 
circumstances  positions  in  any  account 
shall  be  liquidated.  . 

2.  Security  Futures 

If  a  Customer  fails  to  comply  with  a 
performance  bond  lor  "margin"!  call 
within  a  reasonable  period  of  time  fthe 
clearing  member  may  deem  one  hour  to 
be  a  reasonable  period  of  time  I.  the 
relevant  clearing  member  shall  take  the 
deduction  required  with  respect  to  an 
undermargined  account  in  computing 
its  net  Capitol  under  applicable  CFTC 
Regulations  and  SEC  Regulations. 

If  at  any  time  there  is  a  liquidating 
deficit  in  an  account  in  which  security 
futures  are  held,  the  clearing  member 
shall  take  .steps  to  liquidate  positions  in 
the  account  promptly  and  in  an  orderly 
manner. 

930. L.  Failure  To  Maintain  Performance 
Bond  Requirements 

If  a  clearing  member  fails  to  maintain 
performance  bond  requirements  for  an 
account  in  accordance  with  this  rule, 
the  Exchange  may  direct  such  clearing 
member  to  immediately  liquidate  all  or 
part  of  the  account's  positions  to 
eliminate  the  deficiency. 

930.M,  Violation 

Violation  of  this  rule  may  constitute 
a  major  offense. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
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the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  amendments  are 
intended  to  establish  procedures 
relating  to  the  determination  and 
administration  of  customer  performance 
bonds  (or  "margins").  Further,  these 
amendments  define  the  applicability  of 
these  requirements,  specifically 
excluding  qualifying  security  futures 
dealers  from  customer  security  futures 
performance  bond  requirements  and 
related  regulatory  requirements. 
Proposed  Rule  833  generally  establishes 
that  the  determination  and 
administration  of  customer  performance 
bonds  shall  be  consistent  with 
prevailing  practices  on  the  Exchange, 
except  to  the  extent  that  Exchange 
practices  may  be  inconsistent  with 
Commodity  Futures  Trading 
Commission  {"CFTC")  Regulations 
41.42  through  41.49  and  SEC 
Regulations  242.400  through  242.406. 

General  Applicability— Proposed  Rule 
833  delineates  the  scope  of  application 
of  the  proposed  rule  amendments  in  two 
important  respects:  (1)  It  provides  that 
the  proposed  rule  amendments  apply 
only  with  respect  to  security  futures 
transactions  executed  on  CME;  or,  to 
those  executed  on  a  marketplace  apart 
from  CME  but  cleared  through  CME 
facilities.  To  the  extent  that  security 
futures  intermediaries  engage  in 
security  futures  transactions  on  or 
through  other  exchanges  as  well,  they 
will  need  to  comply  with  the  respective 
performance  bond  requirements 
established  by  such  other  venues;  (2) 
proposed  Rule  833  establishes  that  the 
proposed  rule  amendments  apply  only 
to  customers  as  defined  in  proposed 
Rule  930.B.2.b.;  and  (3)  the  proposed 
rule  amendments  are  appHcable  only  to 
security  futures  held  in  futures 
accounts.  While  security  futures  may  be 
held  in  a  securities  account  as  well,  the 
administration  of  securities  accounts 
shall  be  governed,  in  addition  to  all 
applicable  Regulations,  by  Rules 
adopted  by  other  relevant  self-regulatory 
organizations. 

Proposed  Rule  930.B.2.b.  identifies 
"exempted  persons"  and  "market 


makers"  as  non-customers  for  purposes 
of  the  proposed  rule  amendments  and, 
therefore,  exempt  from  the  application 
of  such  provisions.  Exempted  persons 
are  specifically  identified  by  reference 
to  applicable  CFTC  and  SEC 
Regulations. 

Market  Maker  Exclusion — CFTC 
Regulation  41.42(c)(2)(v)  and  SEC 
Regulation  242.400{c)(2)(v)  permit 
exchanges  to  adopt  rules  containing 
specified  requirements  for  security 
futures  dealers,  on  the  basis  of  which 
the  financial  relations  between  security 
futures  intermediaries,  on  the  one  hand, 
and  qualifying  security  futures  dealers, 
are  excluded  from  the  customer 
performance  bond  requirements  for 
security  futures.  Any  rules  so  adopted 
by  an  exchange  must  meet  the  criteria 
set  forth  in  Section  7(c)(2)(B)  of  the 

Act.'' 

CME  proposes  a  market  maker 
exclusion  in  its  proposed  Rule 
930.B.2.b,  that  relies  on  CFTC 
Regulation  41,42(c)(2)(v)  and  SEC 
Regulation  242,400{c)(2)(v).  In 
particular,  Exchange  members  who  meet 
certain  qualifications  will  be  permitted 
to  register  with  the  Exchange  as  security 
futures  dealers.  As  such,  their  accounts 
would  not  be  subject  to  customer 
security  futures  performance  bond  (or 
"margin")  requirements. 

These  memoers  will  be  floor  traders 
or  floor  brokers  registered  with  the 
CFTC  under  Section  4f(a){l)  of  the 
Commodity  Exchange  Act,  as  amended, 
or  dealers  registered  with  the  SEC  under 
Section  15(b)  of  the  Act.^  As  such,  they 
may  not  qualify  as  exempted  persons 
within  the  meaning  of  Regulation 
242.401(a)(9)  under  the  Act.  Absent  the 
provisions  of  proposed  Rule  930.B.2,b., 
they  arguably  would  have  to  be  treated 
as  customers  for  purposes  of 
determining  performance  bond 
requirements,  even  with  respect  to  their 
proprietary  market  making  activities. 
This  would  be  different  from  the 
treatment  of  security  futures  dealers  on 
securities  exchanges  under  Section 
7(c)(3)  of  the  Act,«  and  therefore  would 
be  confrary  to  the  statutory  objectives 
reflected  in  Section  7(c)(2)(B)  of  the 

Act.  7 

The  market  maker  exclusion  as 
proposed  contains  all  of  the  criteria  and 
limitations  set  forth  in  CFTC  Regulation 
41.42(c)(2)(v)  and  SEC  Regulation 
242.400(c)(2)(v).  In  particular,  the 
Exchange  intends  to  test  a  security 
futures  dealer's  willingness  to  hold 
itself  out  to  buy  and  sell  on  a  regular  or 


M5  U.S.C.  78g(c)(2)(B). 

5  15U.S.C.  78o(b). 

6  15  U.S.C.  78g(c)(3). 

'  15  U.S.C.  78glc)(2)(B). 


continuous  basis  by  application  of  a 
revenue  test.  Note  that  the 
Commissions'  release  regarding  security 
futures  customer  margins  identified 
three  alternate  means  by  which  to 
demonstrate  such  willingness: 

1.  An  exchange  may  require  members 
to  effect  a  certain  percentage  of  its 
security  futures  trades  with  persons 
other  than  those  registered  as  market 
makers: 

2.  Exchange  members  could  be  subject 
to  rules  that  impose  an  affirmative 
obligation  to  quote  on  a  regular  or 
continuous  basis; 

3.  An  exchange  may  require  that  a 
"large  majority"  of  an  exchange 
member's  revenue  is  derived  from 
trading  listed  financial  based  derivatives 
including  futures  and  options  on  stocks, 
stock  indexes,  foreign  currencies, 
interest  rate  instruments. 

CME  proposes  the  application  of  the 
3rd  standard  listed  above.  Specifically, 
CME  proposes  that  market  makers  must 
derive  at  least  75%  of  their  gross 
revenues,  on  an  annual  basis,  from 
business  activities  or  occupations  from 
trading  listed  financial-based 
derivatives  or  the  instruments 
underlying  those  derivatives,  including 
security  futures:  stock  index  futures; 
stock  and  index  options:  stocks;  foreign 
currency  futures  and  options:  foreign 
currencies:  interest  rate  futures  and 
options:  fixed  income  instruments:  and. 
commodity  futures  and  options.  We 
believe  that  it  is  appropriate  to  e.xtend 
the  enumeration  of  derivatives  to 
include  the  underlying  instruments  as 
closely  related  to  the  business  activities 
or  occupations  specifically  referenced  in 
the  Commissions'  release. 

Alternatively,  a  market  maker  may 
satisfy  this  standard  if,  except  for 
unusual  circumstances,  at  least  50%  of 
its  security  futures  trading  activity  in 
any  calendar  quarter  is  in  security 
futures  to  which  it  is  assigned  by  the 
Exchange  to  act  as  a  "Security  Futures 
Dealer." 

Market  makers  are  required  to 
maintain  books  and  records  including 
trading  statements  and  other  financial 
records  that  would  evidence  compliance 
with  these  standards.  This 
recordkeeping  requirement  includes, 
without  limitation,  such  trading 
statements  and  other  financial  records 
as  may  be  necessar>'  specifically  to 
verify  compliance.  Failure  on  the  part  of 
a  market  maker  to  comply  with  these 
standards  may  result  in  revocation  of 
security  futures  dealer  status  or  other 
sanctions  provided  under  CME  Rules. 

The  parameters  of  this  market  maker 
exclusion  shall  apply  to  position(s)  in 
Exchange  security  futures  contracts 
regardless  of  whether  such  position(s) 
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are  held  in  a  tiitunts  accuunt,  ur  held  in 
a  securities  account. 

CME  believes  prupnsed  Rule 
930. B. 2. b.  to  be  consistiml  with  the 
requirements  of  the  Act  and  with  the 
explanations  accompanying  the 
publication  of  those  requirements. 

Pfrformance  Bond  Rates — Proposed 
Rule  930. B. 2. a.  addresses  the  issue  nf 
customer  performance  bond  rates  by 
requiring  that  such  rates  shall  be 
established  at  levels  no  lower  than  those 
prescribed  by  C.FTC.  Regulation  41  4.5 
and  .sec:  Regulation  242.403.  Proposed 
Rule  930. B. 2. c.  elaborates  by 
establishing  the  requisite  performance 
bond  level  for  each  long  or  short 
position  in  a  security  future  at  2()°'o  of 
the  current  market  value  of  such 
securitv  future,  as  required  bv  SEC 
Ri'i^ulation  242.403(b)  and  C.FTC 
Keguldtinn  41  45(b). 

E.xceptions  to  that  20"'o  requirement 
are  established  per  proposed  Rule 
930, B. 2. d  These  exceptions  relv  upon 
SEC  Regulation  242.403(b)(2)  and  CFTC 
Regulation  41.45(b)(2).  which  establish 
that  a  self-regulatory  authoritv  may  set 
the  required  initial  or  maintenance 
performciiice  bond  level  for  offsetting 
positions  involving  security  futures  and 
related  positions  at  a  level  lower  than 
the  levnl  that  would  appiv  if 
perforiiidnce  bond  requirements  for 
such  positions  were  calculated 
separatelv  based  on  the  aforementioned 
20'''<.  requirement,  provided  the  rules 
establishing  such  lower  performance 
bond  lev  «!ls  meet  the  criteria  set  forth  in 
Section  7(c)(2)(B)  of  the  Act."  That 
Section  requires  that: 

(I)  The  nicirgin  requirements  for  a  stK:urilv 
lutures  product  be  consislenl  with  the  niflrgin 
reciiiirements  for  i  ompdrHhlH  option  conlrncls 
traded  on  anv  exchange  regislereil  pursuant 
to  Section  6(a)  of  (the  A<  I);''  and 

(II)  initial  and  maintcfnance  margin  levels 
for  a  se<:urity  futures  product  not  be  lower 
than  the  lowest  level  of  margin,  exclusive  of 
premium,  required  for  anv  inmparablo 
option  (  ontrai  t  traded  nn  anv  ext  hange 
registered  pursuant  to  Sei  tion  H(a)  of  Itlie 
A(  l|,"'  other  than  an  option  on  a  security 
future. 

Absent  th''  [uTtiirniaiK  e  bond  reliet 
afforded  b\  tfu'  proposed  Rule 
930. B. 2. d..  securitv  future^ 
intermediaries  would  be  required  to 
collect  performance  bond  from  tht-ir 
customers  equal  to  20"'o  of  the  c  urn'ol 
market  value  of  the  securitv  futures  held 
on  behalf  of  such  customers. 
irrespective  of  whether  such  securitv 
futures  positions  are  hedged  ut 
unhedged  With  respect  to  option 


contracts  traded  on  mm  unties 
exchangt^s.  the  C^omniissioii  has 
recognized  that  it  is  "appropriate  fni  thi' 
SROs  to  recognize  the  hedgeil  iiatui'     il 
certain  combined  options  strategies  ,iiiti 
prescribe  margin  requirements  that 
better  reflect  the  risk  of  those 
strategies."  ' ' 

CME  believes  that  the  same 
considerations  apply  in  conne(  tmn  with 
thi-  determiii.itinn  of  perform. inie  bund 
levels  for  ottst'tting  positions  m\  nl\ mi^ 
security  futures  and  related  imsitiniis   II 
perform. nil  e  bond  offsets  were  not 
available  with  n-spcct  to  securitv 
futures,  the  custnm.'i  inTlnniMiK  <■  bmid 
requirements  ,i|i[)li(  .tiile  to  sui.h 
instruments  would  etfettixelv  be 
inconsistent  uith.  .iiul  more  onerous 
than,  the  performance  bond 
requirements  for  comparable  o|)tiiin 
ctmtracts  traded  on  sf(  urities 
exchanges.  This  wmild  be  contr.iiv  lu 
the  statutory  objectives  reflected  in 
Section  7(cj(2)(B)  of  the  Act.'- 

Proposed  Rule  930. B  2. d.  is 
accompanied  h\  .i  sclu'dulc  which 
describes  in  lietail  the  pertorniance 
bond  offsets  available  with  respect  to 
particular  combiu.itions  of  securitv 
futurtvs  and  rel.iled  positions  Siu  h 
schedule  is  substantivclx  idi'iitn  .d  In 
the  table  of  offsets  includcii  m  the 
l-ommission's  release  mi  (aistnun'i 
Margin  Rules  Ki'l.itiiig  tn  ,Se(  urit\ 
Futures  (the  '(  aistmni'r  M.iruin 
Release").'  '  Whilf  IJn'  t.ihli'  ditii-rs  in 
certain  n'spe(  is  trom  siniil.ir  i.ihli's  m 
efftHJt  for  exch.uigi'-trdded  ii|iti(iiis.  tin- 
llommission  acknowledged  in  its 
Customer  M.irgin  Release  that  these 
limiteii  ilillereiices  ure  warr.iiited  h\ 
dittereiit  I  h.ir.ii  ImsiK  s  ot  the 
instruments  to  uliii  h  the\  rel.iti' 
Accordinglv.  (iME  heln'M's  th.it  th>' 
Proposed  Margin  Olisct  Kulf  is 
consistent  with  thr  reipiireinents  nt  the 
Act  and  the  rules  and  regul.itiims 
thereunder. 

Pi'rtnrmance  Bond  Adiidnislrotion — 
Proposed  Rule  't31)(:.2  a  identifies  the 
tvpes  i)(  perlnrm.inri'  bonds  that  a 
set  init\  lutures  iiiteriiiediarx'  mav 
accept  trom  a  (.ustniiier  (Consistent  with 
SEC  Regulation  242  4()4(b)  and  CFTC; 
Ki'L;ulatii  111  4  1  4h|li),  ,i(  c  eptalile  t\pes  of 


"1.5  t    SC.  7Hg|c|(2)(B|. 
"15  1  i.S.C.  78f(a|. 
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' '  Sff  S«<:uriliiis  RxrhangK  Ai.l  Release  Nos. 
4lh.58  (luK  27.  19'W).  M  FK  4:1736  (AuRUsI  5.  1999) 
((tnlff  appriiviiiK  SK-CBf  )K->)7-ri7  dmnmling  C'BOE 
Kuii-  12  .»):  42011  K).  IoImt  14.  149'l).  ft4  KK  57172 
lOclolxir  22.  1')<I9)  (order  Hppri)vinK  SK-N^  Si:-99- 
0;idmeniliiij{NV.SK  Rule  431);  43582  INovhiiiIht  17. 
20<KI|.  h,"-)  IR  71151  (NovimiiImt  29.  2(XMI)  (<irder 
approvin)<  SK-.^^lt■x•99-27  Hiiifiiiiinn  Amex  Kiilr 
4H2);  anil  4:l'>81  (NovcihIxt  17.  2000).  65  VK  7lltr)4 
(NtivcinIxT  2H.  20<M))  (oril.T  HpproviiiR  .SR-NASD- 
(10-15  .irn.ii.luif'  \A.SD  KuIh  252(1). 

■-ISli.S.C  78K(t)(2)(BI 

' '  .S«?  Securities  ExLliange  A(.t  ReliMsc  Mo.  46292 
(August  1.  2002).  67  KR  5J14fi  (Auni'sl  M   21102) 


pi'rtorni.ince  bond  are  limited  tn; 
dt'posits  of  (  .ish,  margin  securities 
(siil)jiH  t  to  .spe(  ified  rt^strii  tions). 
i'\i'iii])ti(i  ,si'(  iiiities.  anv  other  assists 
pi'miitt'-d  under  Regul.ition  T  of  the 
Bn.ird  of  Cio\'ernors  id  the  Fi-der.il 
R.'ser\i'  S\stemJo  satisK  a  perlorm.ince 
hniui  tiefii  iency  in  a  securities  margin 
ai  (  nunt.  ,ind  an\'  coniliination  of  the 
Imegoing.  Prnjiiised  Rule  930.(^,2.1). 
further  provides  that  the  diflereiit  Ivfies 
'if  I'ligihli'  perforin.iiit.e  bond  are  to  lie 
\  allied  in  ac  (  ordaiK  e  with  th'' 
<ip|)li(,.ihle  prim  iple.s  se|  jorth  m  .SEC 
Regulations  242.4()4|(  )  .uul  242,4l)4(e) 
and  CFTC  Regulations  41,4(i(c)  >ind 
41,4(S(e). 

Proposed  Rule  930, K. 2  reiiuires  a 
sei:urit\'  futures  iiitermediarv  tn  take  the 
deduction  required  with  resped  to  .tn 
iinderhindcd  .u,(,oiint  in  computing  its 
net  (  apit.il  under  applii  aide  ('FTC  and 
.SEC  Regulations  if  the  i  ustomer  has 
filled  to  cnnqily  with  .i  required 
perform.ini  e  bond  call  within  .i 
reasonalile  period  nl  time.  This 
reipiirement  is  consistent  with  .SEC 
Regulation  242,4()(.(.i)  ,ind  CFTC 
Regulation  41,4K(a)   Further.  Proposed 
Rule  930. K, 2  reipiires  the  liquidation  of 
.111  .icc  (Hint  where  there  is  a  liiiuidating 
detii  it.  in  .iccordance  with  SlilC 
Kegulatiiui  242.40()(b)  and  CFTC 
Regulation  41.4K(a). 

2.  Statutor\  Basis 

The  Act  Regulations  and  related 
provisions  of  the  Art  .ire  jiremised  on 
ea(  h  self-regulatory  organization 
.idn[)ting  pi^rlormance  bond 
requirements  that  are  functionally 
equi\  alent  to  the  proposed  amendments 
to  CME  Rule  930.  Accordinglv.  CME 
Ruli>  9.30.  as  amended  per  this  proposal, 
represents  a  corollary  of.  and  is 
designed  to  gi\-e  eff(H:t  to,  the  Act 
Regulations  and  related  provisions  of 
the  .Act. 

B  SrIldU'iiuIdton,-  Organization  s 
Sliitt-nit^nt  on  Burden  on  Compt'tition 

CME  does  not  believe  that  the 
proposed  rule  amtuidments  will  have  an 
impact  on  competition  because,  as 
described  above,  (1)  the  Exchange's 
general  approach  to  the  ([uestion  of 
customer  performance  bonds  for 
security  futures  is  based  on  its  long 
standing  practices,  consistent  with 
standards  adopted  by  the  I'.S.  futures 
exchanges'  Joint  Audit  (Committee  and 
similar  rules  in  effect  for  other  contract 
markets.  (2)  c:ustomer  performance  bond 
for  s«!curity  futures  will  be  consistent 
with  rules  in  effect  for  options  traded  on 
exchanges  registered  pursuant  to 
Section  6(a)  of  the  Act:  '■»  and  (3)  CME's 
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proposed  Market  Maker  Exception 
ensures  that  qualifying  security  futures 
dealers  on  CME  are  subject  to 
performance  bond  requirements  that  are 
comparable  to  those  traditionally 
applicable  to  security  futiues  dealers  on 
securities  exchanges.  \a  addition,  it  is 
expected  that  other  self-regulatory 
organizations  listing  Security  Futures 
will  adopt  rules  that  are  substantially 
similar  to  the  proposed  rule 
amendments. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
amendments  have  not  been  solicited  by 
the  Exchange  nor  have  any  such 
comments  been  received  to  date. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Secm-ities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 


SR-CME-2002-01  and  should  be 
submitted  by  November  12,  2002. 

For  the  Commission,  by  the  Division  nl 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  02-26721  Filed  10-18-02;  B:4.i  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46657;  File  No.  SR-CHX- 
2002-18] 

Self-Regulatory  Organizations;  The 
Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  Relating  to  Execution 
Price  for  Odd-Lot  Orders  Executed  on 
the  Chicago  Stock  Exchange 

October  11.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  June  20, 
2002,  the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
(the  "Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  CHX.^  CHX  filed  Amendment 
No.  1  to  the  proposed  rule  change  on 
September  23,  2002."  The  Conmiission 
is  publishing  this  notice,  as  amended,  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and 
order  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXXI.  Rule  9  of  the  CHX  Rules, 
which  governs,  among  other  things, 
execution  prices  for  odd-lot  orders.  The 
text  of  the  proposed  rule  follows: 

Additions  are  italicized;  deletions  are 
[bracketed]. 


'M7CFR2O0.3O-3(a)(12). 

M5  U.S.C.  78s(b)(l). 

-■  17  CFR240,19l>-4. 

^  This  submission  is  virtually  identical  to  SR- 
CHX-2001-29.  whi(  h  was  filed  with  the 
Commission  on  November  2:i.  2001.  but  was 
erroneouslv  given  a  pre-existing  TiIp  number  by  the 
CHX. 

^  Spp  letter  from  Kathleen  M,  Boege.  Associate 
General  Counsel,  CHX,  to  Nancy  ],  Sanow.  Assistant 
Director.  Division  of  Market  Regulation, 
Commission  (September  20.  2002)  CAmendment 
No.  1").  In  Amendment  No.  1.  CHX  made  clarifving 
and  technical  changes  to  the  rule  text  oi  the 
proposed  rule  change. 


Chicago  Stock  Exchange  Rules 

Article  XXXI 

Odd-Lots  and  Odd-Lot  Dealers,  Dual 
System 

***** 

Execution  of  Odd-Lot  Orders  During  the 
Primary  Trading  Session 

Rule  9. 
***** 

(b)  Nasdaq/NM  Securities  and  Dually 
Traded  Issues.  As  to  Nasdaq/NM 
Securities  land  to  certain  stocks  dually 
traded  on  this  Exchange  and  nn  another 
national  securities  exchange  and  which 
stocks  have  been  designated  as  being  in 
the  dual  trading  system),  market  orders 
will  be  accepted  for  execution  a%  an 
odd-lot  based  on  the  best  bid 
disseminated  pursuant  to  SEC  Rule  11 
Acl-1  on  a  sell  order  or  the  best  offer 
disseminated  pursuant  to  SEC  Rule  11 
Ac  1-1  on  a  buv  order  in  effect  at  the 
time  the  order  is  presented  at  the 
specialist  post,  provided  the  order  is  for 
a  number  of  shares  less  than  the  full  lot 
in  said  stock.  Any  market  order  to 
purchase  or  sell  a  Dual  Trading  System 
issue  in  an  odd-lot  amount,  which  is 
transmitted  for  execution  to  an  odd-lot 
dealer  or  its  agent  shall  be  executed, 
unless  othenx'ise  provided  herein,  at  the 
price  of  the  adjusted  ITS  bid  I  in  the  case 
of  an  order  to  sell)  or  adjusted  ITS  offer 
(in  the  case  of  an  order  to  purchase!  in 
the  security  at  the  time  the  order  is 
received  by  the  Exchange  system 
designated  to  process  odd-lot  orders  (the 
"odd-lot  system"). 
***** 

(b)  General.  [An  odd-lot  market  order 
shall  be  executed  at  the  proper  full  lot 
bid  or  ask  price.] 
***** 

(vi)  In  instances  in  which  quotation 
information  is  not  available,  e.g..  the 
quotation  collection  or  dissemination 
facilities  are  inoperable,  or  the  prmtary 
market  in  the  security  has  been 
determined  to  be  in  non-firm  mode  (as 
referenced  in  Interpretation  and  Policy 
.01),  standard,  regular  way  odd-lot 
market  orders  shall  be  executed  based 
on  the  next  primary  market  round  lot 
sale  or  shall  be  executed  by  the  member 
organization  designated  by  the 
Exchange  as  the  odd-lot  dealer  for  the 
issue,  at  a  price  deemed  appropriate 
under  prevailing  market  conditions. 
***** 

Interpretations  and  Policies: 

.01     Adjusted  Best  Bid  or  Offer.  For 
purposes  of  paragraph  (b)  of  this  Rule, 
the  terms  "adjusted  ITS  best  bid"  and 
"adjusted  ITS  best  offer"  for  a  security 
shall  mean  the  highest  bid  and  lowest 
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offer,  respectively,  disseminated  by  HI 
the  Exchange  or  I  HI  a  market  center 
participating  in  the  Intermarket  Trading 
System:  provided,  however,  that  the  bid 
and  offer  in  another  !TS  market  center 
will  be  considered  m  determmmg  the 
adjusted  ITS  best  bid  or  adjusted  ITS 
best  offer  in  a  security  only  if  lal  the 
security  is  included  m  ITS  in  that 
market  center:  Ibl  the  size  of  the 
quotation  is  greater  than  100  shares:  (c) 
the  bid  or  offer  is  no  more  than  $.25 
away  from  the  hid  or  offer  disseminated 
by  the  primary  market:  Id  I  the  quotation 
conforms  to  Exchange  requirements 
regarding  minimum  trading  variations: 
(ej  the  quotation  does  not  result  in  a 
locked  market:  Ifl  the  market  center  is 
not  experiencing  operational  or  system 
problems  with  respect  to  the 
dissemination  of  quotation  information: 
and  Igl  the  bid  or  offer  is  "firm."  that 
is,  members  of  the  market  center 
disseminating  the  bid  or  offer  are  not 
relieved  of  their  obligations  with  respect 
to  such  bid  or  offer  under  paragraph 
Icll2l  of  Rule  1  l.'Acl-l  pursuant  to  the 
"unusual  market'  exception  of 
paragraph  iblfSI  of  Rule  1  L-\cl-l 

II.  Seif-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CHX  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  exammed  at  the 
places  spe<;ified  in  Item  III  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B).  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Article  XXXI,  Rule  9  of  the  CHX  Rules, 
which  governs,  among  other  things, 
execution  prices  for  odd-lot  orders. 
According  to  the  Exchange,  the 
proposed  rule  change  is  substantially 
similar  to  a  proposed  rule  change 
approved  bv  the  Commission  with 
respect  to  Rule  124(A)  of  the  New  York 
Stock  Exchange  ('NYSE'),  which 
governs  execution  prices  for  odd-lot 
orders  on  the  floor  of  the  NYSE.  • 

Under  the  proposed  rule  change,  odd- 
lot  orders  for  Dual  Trading  System 


issues  will  be  executed  at  the  adjusted 
Intermarket  Trading  Svsfem  ("ITS") 
Be.st  Bid  or  Offer  ("BBO').  The  ITS  BBO 
is  defined  in  proposed  Interpretation 
and  Policy  .01  for  Article  XXXI,  Rule  9 
as  the  highest  bid  or  lowest  offer 
disseminated  by  the  Exchange  or  a 
market  center  participating  in  ITS. 
Under  the  proposed  Interpretation,  the 
bid  or  offer  of  another  market  center 
would  be  used  in  determining  the  ITS 
BBO  if:  (1)  The  security  is  included  in 
ITS  in  that  market  center,  (2)  the  size  of 
the  quotation  is  greater  than  100  shares, 
(3)  the  bid  or  offer  is  no  more  than  $0.25 
away  from  the  bid  or  offer  disseminated 
by  the  primarv'  market,  (4)  the  quotation 
conforms  to  Exchange  requirements 
regarding  minimum  trading  variations, 
and  (5)  the  quotation  does  not  result  in 
a  locked  market.  The  Exchange  believes 
that  these  provisions  should  help  ensure 
that  the  odd-lot  execution  price  for  ITS 
securities  is  not  established  utilizing 
erroneous  quotation  information  from 
other  market  centers.  Similarlv, 
proposed  Article  XXXI,  Rule  9(c)(vi) 
would  govern  odd-lot  executions  for  FTS 
securities  in  instances  where  quotation 
information  is  unavailable  due  to 
unusual  market  conditions.  In 
particular,  if  unusual  market  conditions 
existed  [i  e  ,  inoperable  quotation 
collection  or  (iissemination  facilities,  or 
the  primary  market  in  the  security  has 
been  determined  to  be  in  non-firm  mode 
(as  referenced  in  proposed 
Interpretation  and  Policy  .01)),  standard, 
regular  way  odd-lot  market  orders 
would  be  executed  based  on  the  next 
primary  market  round  lot  sale  or  shall 
be  executed  by  the  member  organization 
designated  by  the  Exchange  as  the  odd- 
lot  dealer  for  the  issue,  at  a  price 
deemed  appropriate  under  prevailing 
market  conditions. 

The  Exchange  believes  that  the 
proposed  rule  c;hange  is  appropriate 
because  the  rule  amendments  are 
virtually  identical  to  the  analogous 
NYSE  rule  Moreover,  the  Exchange 
believes  that  the  proposed  rule  change 
is  to  the  ultimate  benefit  of  investors,  to 
the  extent  that  calculation  of  the 
adjusted  ITS  BBO  excludes  erroneous 
quotation  information. 

2.  Statutory  Basis 

The  proposed  rule  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  n;gulations  thereunder  that 
are  applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).''  In 
particular,  the  proposed  rule  is 
consistent  with  Section  6(b)(5)  of  the 


Act '  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  inappropriate  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  WTitten  comments  were  either 
solicited  or  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary',  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-18  and  should  be 
submitted  by  November  12,  2002. 

IV,  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and.  in  particular, 
with  the  requirements  of  Section  6(b). ^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 


■■See  Securities  Exchdiige  \H  Kelt-ase  No   3887 
(July  25.  19971.  b2  FR  41456  l.<iugust  1.  1997). 


'  15  U.S.C  78f(b). 


'15  U.S.C.  78f[b)(5). 
"15  U.S.C.  78f(b) 
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Section  6(b)(5)  ^  requirements  that  the 
rules  of  an  exchange  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
to  facilitate  transactions  in  securities 
and.  in  general,  to  protect  investors  and 
the  public  interest,"' 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  instant  proposed  rule  change,  as 
amended,  is  substantively  similar  to 
NYSE  Rule  124.  which  has  been 
reviewed  and  approved  by  the 
Commission.!'  Thus,  this  proposal  does 
not  raise  any  new  regulatory  issues  or 
concerns.  For  instance,  like  NYSE  Rule 
124,  the  proposed  rule  change  would 
amend  Article  XXXI,  Rule  9  to  base  odd- 
lots  prices  on  the  adjusted  ITS  BBO  if: 
(1)  The  security  is  included  in  ITS  in 
the  relevant  market  center,  (2)  the  size 
of  the  quotation  is  greater  than  100 
shares.  (3)  the  bid  or  offer  is  no  more 
than  $0.25  away  from  the  bid  or  offer 
disseminated  by  the  primary  market.  (4) 
the  quotation  conforms  to  Exchange 
requirements  regarding  minimum 
trading  variations,  and  (5)  the  quotation 
does  not  result  in  a  locked  market. 
Article  XXXI,  Rule  9  is  also  similar  to 
NYSE  Rule  124  in  that  when  the 
adjusted  ITS  BBO  is  unavailable  due  to 
unusual  market  conditions  the  odd-lot 
market  for  an  ITS  security  would  be 
determined  by  the  next  round-lot  sale 
on  the  Exchange. 

The  Commission  believes  that 
generally  pricing  odd-lots  for  listed 
securities  based  on  the  ITS  BBO  should 
improve  the  execution  quality  for  odd- 
lot  orders.  Further,  the  Commission 
believes  that  the  proposal  should  help 
to  ensure  that  odd-lot  executions  are 
based  on  market  activity  that  is  relevant 
and  reliable.  The  Conmiission  believes 
that  the  proposed  rule  change,  as 
amended,  should  provide  small 
investors,  who  may  find  it  difficult  to 
trade  orders  in  round-lot  increments, 
with  better  executions  and  should 
enhance  the  integrity  of  the  market. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder. 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'-  that  the 
proposed  rule  change  (SR-CHX-2002- 
18),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  ol 
Market  Regulation,  pursuant  to  cieh^galed 
authority.'' 

Margaret  H,  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-26690  Fihid  10-18-02;  8:4.")  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46652;  File  No.  SR-NAS[>- 
2002-133] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  a  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  by  the  National  Association  of 
Securities  Dealers,  Inc.  To  Establish  an 
Execution  Price  Governor  in 
SuperMontage 

October  11,2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on 
September  30,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change,  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  NASD.  The  NASD 
amended  its  proposal  on  October  9, 
2002  '  and  October  10,  2002."  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  and  Amendment  Nos.  1  and  2 
from  interested  persons  and  to  approve 
the  proposal,  as  amended,  on  an 
accelerated  basis. 


ai5  U.S.C.  78f(b)(5). 

'"In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposal's  impact  on 
efficiency,  competition,  and  capital  formation, 
consistent  with  section  3  of  the  Act.  15  U.S.C. 
78c(f). 

"  See  supra  note  5. 


•-'15  U.S.C.  78slb|(2). 

"17CFR200.3O-3(a)ll2). 

M5  U.S.C.  78slb)(l). 

2  17CFR240.19b-4. 

J  Sep  letter  from  Mary  M  Dunbar.  Vice  President 
and  Deputy  General  Counsel.  Nasdaq,  to  Katherine 
.\.  England.  Assistant  Director.  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
September  27.  2002  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  NASD  submitted  the 
proposal  on  a  pilot  basis  under  Section  19(b)(2)  of 
the  .^ct.  requested  accelerated  approval,  and 
replaced  in  its  entirety  the  original  rule  fding 
submitted  to  the  Commission  dated  on  .September 
27,  2002. 

"  See  letter  from  Thomas  P.  Moran,  Associate 
General  Counsel.  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director.  Division.  Commission,  dated 
October  10,  2002  ("Amendment  No.  2).  In 
Amendment  No.  2,  the  NASD  made  minor  technical 
corrections  to  the  rule  text. 


I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  establish,  for 
a  60-day  pilot  period,  a  SuperMonti;ge 
execution  price  governor  to  pre\ent 
inadvertent  executions  significantly 
awav  from  the  inside  market.  The  text 
of  the  proposed  rule  change  is  below. 
Proposed  new  language  is  italicized. 
***** 

4710.  Participant  Obligations  in  NNMS 

(a)  No  Change, 
(b)  Non-Directed  Orders 

(1)  General  Provisions— A  Quoting 
Market  Participant  in  an  NNMS  Security 
shall  be  subject  to  the  following 
requirements  for  Non-Directed  Orders: 

(A)  No  Change, 
(i)  No  Change, 
(ii)  No  Change, 
(iii)  No  Change. 

(B)  Processing  of  Non-Directed 
Orders — No  Change. 

(i)  through  (iii)  No  Change. 

(iv)  Exceptions— The  following 
exceptions  shall  apply  to  the  above 
execution  parameters: 

(a)  If  a  Nasdaq  Quoting  Market 
Participant  enters  a  Non-Directed  Order 
into  the  svstem,  before  sending  such 
Non-Directed  Order  to  the  next  Quoting 
Market  Participants  in  queue,  the  NNMS 
will  first  attempt  to  match  off  the  order 
against  the  Nasdaq  Quoting  Market 
Participant's  own  Quote/Order  if  the 
participant  is  at  the  best  bid/best  offer 
in  Nasdaq. 

(b)  If  an  NNMS  Market  Participant 
enters  a  Preferenced  Order,  the  order 
shall  be  executed  against  (or  delivered 
in  an  amount  equal  to)  both  the 
Displayed  Quote/Order  and  Reser\'e 
Size  of  the  Quoting  Market  Participant 
to  which  the  order  is  being  directed,  it 
that  Quoting  Market  Participant  is  at  the 
best  bid/best  offer  when  the  Preferenced 
Order  is  next  in  line  to  be  delivered  (or 
executed).  Any  unexecuted  portion  of  a 
Preferenced  Order  shall  be  returned  to 
the  entering  NNMS  Market  Participant. 
If  the  Quoting  Market  Participant  is  not 
at  the  best  bid/best  offer  when  the 
Preferenced  Order  is  next  in  line  to  be 
delivered  (or  executed),  the  Preferenced 
Order  shall  be  returned  to  the  entering 
NNMS  Market  Participant. 

(c)  If  an  NNMS  Market  Participant 
enters  a  Quote  or  Non-Directed  Order 
that  would  result  in  NNMS  either:  1 1 
delivering  an  execution  to  a  Quoting 
\Iarket  ParticipanUsj  that  paiiicipates 
in  the  automatic-execution  functionality 
of  the  system  at  a  price  substantially 
away  from  the  current  inside  bid/offer  in 
that  security;  or  2}  delivering  a  Liability 
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Order  to  a  Quoting  Market  Participant! si 
that  participates  in  the  order-dehvery 
functionality  of  the  system  at  a  pnce 
substantially  away  from  the  current 
inside  bid/offer  in  that  security,  the 
system  shall  instead  process  only  those 
portions  of  the  order  that  will  not  result 
in  either  an  execution  or  delivery  at  a 
price  substantially  away  from  the 
current  mside  best  bid/offer  in  the 
security  and  return  the  remainder  to  the 
entering  party.  For  purposes  of  this 
subsection  only,  an  execution  or 
delivery  based  on  a  sell  order  shall  be 
deemed  to  be  substantially  away  from 
the  current  mside  bid  if  it  is  to  be  done 
at  a  price  lower  than  a  break-price 
established  by  taking  the  inside  bid. 
reducing  it  by  10%  of  the  bid's  value, 
and  then  subtracting  $0.01 .  For 
example,  in  a  stock  with  a  current 
inside  bid  of  $10.00.  the  maximum  price 
at  which  a  single  sell  order  could  be 
executed  would  be  $8.99  calculated  as 
follows:  l$10.00—l$10.00  x    10  eg.  $11— 
$.01  =  $8  99).  For  offers,  an  execution  or 
delivery  based  on  a  buy  order  shall  be 
deemed  to  be  substantially  away  from 
the  current  inside  offer  if  it  is  done  a 
pnce  higher  than  a  break-price 
established  by  taking  the  inside  offer, 
adding  10%  of  the  offer's  value  to  it. 
and  then  adding  $0.01.  For  example,  in 
a  stock  with  a  current  inside  offer  of 
$10.00,  the  highest  price  at  which  a 
single  sell  order  could  he  executed 
would  be  $1 1 .01  calculated  as  follows: 
($10.00  *l$10.00x   10  e.g.  $11  +  $.01 
=  $11.01 

(C)  Decrementation  Procedures — No 
Change. 

(i)  tnrough  (iv)  No  Change. 

(D)  through  (E)  No  Change. 

(2)  Refresh  Functionality 

(A)  Reserve  Size  Refresh — No  Change. 

(B)  Auto  Quote  Refresh  ("AQR")— No 
change. 

(i)  through  (iv)  No  Change. 
(3)  through  (8)  No  Change, 
(c)  through  (f)  No  Change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change,  as  amended. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq's  SuperMontage  system 
allows  the  entry  of  individual  orders  of 
up  to  999,999  shares  in  size  and  quotes 
of  99,900  shares.  Once  entered, 
SuperMontage  immediately  processes 
those  quotes/orders  against  the  quotes 
and  orders  of  other  market  participants 
then  residing  in  the  system.  If  warranted 
by  the  price  of  the  quote/order,  and  the 
trading  interest  on  the  other  side  of  the 
market,  the  system  automatically  and 
continuously  moves  to  inferior  price 
levels  until  the  entered  quote/order  is 
executed  in  full  or  until  there  is  no 
longer  any  quotes  or  orders  that  would 
satisfy  the  terms  of  the  quote/order. 

While  this  processing  dramatically 
increases  the  speed  and  efficiency  of  the 
Nasdaq  market,  in  certain  limited 
circumstances  it  may  also  have  a 
material  negative  impact  on  market 
quality  This  could  occur  when  a  very 
large  market  quote/order,  or  a 
marketable  limit  order  priced 
significantly  away  from  the  inside,  is 
entered  into  the  system  and  quickly 
executes  through  numerous  price  levels 
and  establishes  a  new  inside  wholly 
unrelated  to  previous  trading  activity  in 
the  security  '■  In  turn,  the  resulting 
abnormal  execution  prices  and  quotes 
can  create  new  historic  high  and/or  low 
prices  for  the  particular  security  at 
issue,  as  well  as  potentially  trigger  the 
automatic  execution  of  other  customer 
orders  in  electronic  systems  that 
monitor  the  last  sale  and  inside  prices 
disseminated  by  Nasdaq. 

In  response,  Nasdaq  has  determined 
to  incorporate  into  SuperMontage,  for  a 
60-day  pilot  period  commencing  on 
October  14,  2002,  an  execution  price 
governor  to  reduce  the  impact  of  grossly 
mis-priced  or  mis-sized  quotes/orders.^ 
In  short,  SuperMontage  will,  using  the 
formula  outlined  below,  establish  a 
maximum  execution  or  break-point 
price  a  little  over  10%  away  from  a 
security's  current  inside  price  (for  both 
the  bid  and  offer  side)  and  will  execute 
a  single  quote/order  only  up  to  that 
price  level,  and  reject  the  remaining 
unexecuted  portion  of  the  quote/order 
(if  any)  back  to  entering  party  for  re- 


"•  Nasdaq's  experience  with  similar  orders  in  the 
.SuperSoes  environment  indicates  that  the 
overwhehning  majority  of  such  quote/ orders  are  not 
entered  intentionally,  but  are  generally  simple 
mistakes  in  price  or  size  terms  made  by  entering 
party 

"Nasdaq  has  separately  filed  with  the 
i:ommission  a  proposal,  pursuant  to  Section 
19(b)(2)  of  the  Act.  to  make  the  execution  price 
governor  permanent.  SeeSR-NASD-2002-142. 


submission  if  desired.  The  following 
specific  threshold  formula  is  proposed: 

•  For  incoming  sell  quotes/oraers,  the 
break  price  will  be  the  current  Inside 
Bid  less  10%  less  $.01.^ 

•  For  incoming  buy  quotes/orders, 
the  break  price  will  be  the  current 
Inside  Offer  plus  10%  plus  $.01. « 

For  example,  in  a  stock  with  a  current 
Inside  Bid  of  $10.00,  the  maximum  or 
break  price  at  which  a  single  sell  order 
could  be  executed  would  be  $8.99 
calculated  as  follows:  {$10.00 — ($10.00 
X  .10  e.g.  $1)— $.01  =  $8.99).  In  turn, 
this  price  determines  how  many  shares 
of  a  particulcir  quote/order  can  be 
executed  based  on  the  trading  interest 
on  the  other  side  of  the  market  residing 
in  SuperMontage.  For  example,  if  the 
sell  order  discussed  here  was  for  10,000 
shares  and  there  was  only  a  total  of 
6,000  shares  available  between  the 
current  inside  bid  price  of  $10.00  and 
the  threshold  price  of  $8.99, 
SuperMontage  would  execute  a  total  of 
6,000  shares  and  reject  the  remaining 
4,000  back  to  the  entering  party.  Market 
participants  receiving  such  a  reject 
would  be  able  to  re-enter  the  rejected 
portion  of  their  original  order,  if 
desired,  with  a  new  maximum  break- 
point for  that  quote/order  being 
calculated  using  the  current  inside  price 
at  the  time  of  re-entry. 

Nasdaq  believes  that  the  above 
approach  best  balances  the  goals  of 
rapid  execution  and  price  discovery 
while  protecting  market  participants, 
and  the  public  investors  they  represent, 
from  excessive  volatility  and  market 
confusion  that  can  result  from  the  entry 
and  execution  of  a  grossly  mis-priced  or 
mis-sized  quotes/orders  in  an  automated 
and  linked  trading  environment. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  15A  of  the  Act  ^  in  general, 
and  furthers  the  objectives  of  Section 


'  Values  resulting  from  the  application  of  the 
formula  will  not  be  taken  into  consideration  beyond 
two  decimal  places.  Telephone  conversation 
between  Thomas  P  Moran,  Associate  General 
Counsel.  Nasdaq,  and  Terri  Evans.  Assistant 
Director,  Division,  Commission,  October  10,  2002. 

"  When  approving  this  formula,  the  Nasdaq  Board 
of  Directors  also  authorized  the  Chief  Executive 
Officer  of  Nasdaq  and/or  the  President  of  Nasdaq 
to  alter  the  base  percentages  used  in  the  threshold 
formula  by  10%  in  either  direction  for  a  particular 
security  or  securities  if  its  trading  activity  or  share 
pnce  warrants  it.  If  Nasdaq  Senior  Management 
determines  to  alter  this  standard.  Nasdaq  will 
submit  a  proposed  rule  change  to  the  Commission 
and  alert  market  participants  by  posting  the  new 
percentages  on  NasdaqTrader.com.  Telephone 
conversation  between  Thomas  P.  Moran.  Associate 
General  Counsel.  Nasdaq,  and  Terri  Evans. 
Assistant  Director.  Division,  Commission,  October 
10.  2002. 

9  15U.S.C.  780-3. 
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15A(b)(6)^"  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  and  Amendment  Nos.  1  and  2 
are  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-133  and  should  be 
submitted  by  November  12,  2002. 

rv.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

Nasdaq  has  asked  the  Commission  to 
approve  the  proposal  and  Amendment 
Nos.  1  and  2  on  an  accelerated  basis  for 
a  60-day  pilot  period  to  reduce  the 
impact  of  grossly  mis-priced  or  mis- 
sized  quotes/orders. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 


consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association  and,  in  particular, 
with  the  requirements  of  section 
15A(b)(6)  of  the  Act,i '  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.'-  The 
Commission  believes  that  the 
establishment  of  a  SuperMontage 
execution  price  governor  pilot  may 
prevent  inadvertent  executions 
significantly  away  from  the  inside 
market.  The  Commission  also  agrees 
with  Nasdaq  that  this  approach  may  act 
to  balance  the  goals  of  rapid  execution 
and  price  discovery  while  protecting 
market  participants  and  the  public 
investors  they  represent  from  excessive 
volatility  and  market  confusion  that  can 
result  from  grossly  mispriced/sized 
quotes/orders  in  an  automated  and 
linked  trading  environment. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  pilot  will  enable  the 
Commission  and  Nasdaq  to  gain 
experience  with  the  execution  price 
governor  before  the  Commission 
considers  permanent  approval  of  the 
pilot.i-'  Furthermore,  the  Commission 
believes  that  granting  accelerated 
approval  to  the  proposed  rule  change 
and  Amendment  Nos.  1  and  2  would 
ensure  that  the  execution  price  governor 
is  in  place  for  the  start  of  the 
SuperMontage  system  roll-out 
scheduled  for  October  14,  2002. 

Accordingly,  the  Commission  believes 
that  there  is  good  cause,  consistent  with 
sections  15A(b)(6)  and  19(b)(2)  of  the 
Act  ^^  to  approve  the  proposal  and 
Amendment  Nos.  1  and  2  on  an 
accelerated  basis. 

V.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  '\  that  the 
proposed  rule  change,  as  amended,  (File 


No.  SR-NASD-2002-133)  be.  and  it 
hereby  is,  approved  until  December  l.J. 
2002.' 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuani  to  delegated 
authority."' 

Margaret  H.  MtFarland, 
Deputy  Secrftar}-. 
|FR  Doc:.  02-26683  Filed  T 0-1 8-02:  8:45  ami 
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10  15  U.S.C.  78o-3(b)(6). 


"15  I :.S.C.  7»(^:i(b||bJ. 

'-In  approving  the  proposeii  rule,  the 
Commission  has  <  iinsidered  the  proposed  rule'.-; 
impact  on  efficiency,  competition,  and  capital 
formation.  ISl.S.t:.  78c;(fl. 

"Approval  of  the  60-day  pilot  should  not  be 
interpreted  as  suggesting  that  the  Commission  is 
predisposed  to  approving  the  proposal  on  a 
permanent  basis 

>*  15  U.S.C.  78o-3(b)(6)  and  78s(b)(2). 

IM5  1I.S.C.  78s(h)(2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46650;  File  No.  SR-NASD- 
2002-142] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  National 
Association  of  Securities  Dealers,  inc. 
To  Establish  an  Execution  Price 
Governor  in  SuperMontage 

Oc;tober  11.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").!  and  Rule  19b-^  thereunder,- 
notice  is  hereby  given  that  on  October 

9,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  amended  its  proposal  on  October 

10,  2002. '  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  is  filing  a  proposed  rule 
change,  as  amended,  to  establish  in 
SuperMontage  a  permanent  execution 
price  governor  to  prevent  inadvertent 
executions  significantly  away  from  the 
inside  market. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 
italicized. 


"■17CFR2l)(».:tn-3(a)(12). 
'15  U.S.C.  78s(l)|ll). 

2  1 7  CFK  240  Ull)-1 

3  See  letter  from  Thoiiids  P  Monin,  .Associate 
General  Counsel.  Nasdaq,  to  KiMherine  .\  England. 
,^•isistant  Director.  Division  ut  Market  Regulation 
("Division").  Commission,  dated  October  10,  2002 

( 'Amendment  No  1")  In  Amendment  No.  1.  the 
N.ASD  made  minor  tei  hnical  corrections  to  the  rule 
text 
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4710.  Participant  Obligations  in  NNMS 

(a)  No  Change, 
(b)  Non-Directed  Orders 

(1)  General  Provisions — A  Quoting 
Market  Participant  in  an  NNMS  Security 
shall  be  subject  to  the  following 
requirements  for  .Non-Directed  Orders: 

(A)  No  Change, 
(i)  No  Change, 
(ii)  No  Change, 
(iii)  No  Change. 

(B)  Processing  of  Non-Directed 
Orders — No  Change. 

(i)  through  (iii)  No  Change. 

(iv)  Exceptions — The  following 
exceptions  shall  apply  to  the  above 
execution  parameters: 

(a)  If  a  Nasdaq  Quoting  Market 
Participant  enters  a  Non-Directed  Order 
into  the  system,  before  sending  such 
Non-Directed  Order  to  the  next  Quoting 
Market  Participants  in  queue,  the  NNM.S 
will  first  attempt  to  match  off  the  order 
against  the  Nasdaq  Quoting  Market 
Participant's  own  Quote/Order  if  the 
participant  is  at  the  best  bid/best  offer 

in  Nasdaq. 

(b)  If  an  NNMS  Market  Participant 
enters  a  Preferenced  Order,  the  order 
shall  be  executed  against  (or  delivered 
in  an  amount  equal  to)  both  the 
Displayed  Quote/Order  and  Reserve 
Size  of  the  Quoting  Market  Participant 
to  which  the  order  is  being  directed,  if 
that  Quoting  Market  Participant  is  at  the 
best  bid/ best  offer  when  the  Preferenced 
Order  is  next  in  line  to  be  delivered  (or 
executed].  Any  unexecuted  portion  of  a 
Preferenced  Order  shall  be  returned  to 
the  entering  NNMS  Market  Participant. 
If  the  Quoting  Market  Participant  is  not 
at  the  best  bid/best  offer  when  the 
Preferenced  Order  is  next  in  line  to  be 
delivered  (or  executed),  tiie  Preferenc:ed 
Order  shall  be  returned  to  the  entering 
NNMS  Market  Participant. 

Id  If  cm  -V.VA/S  Market  Participant 
enters  a  Quote  or  \on-Directed  Order 
that  would  result  in  \'\'\fS  either:  1 1 
delivering  an  execution  to  a  Quoting 
Market  Participant! si  that  participates 
in  the  automatic-execution  functionahtv 
of  the  system  at  a  price  substantiallv 
away  from  the  current  inside  hid/nffer  in 
that  security:  or  21  delivering  a  Uahilitv 
Order  to  a  Quoting  Market  Participant(s) 
that  participates  in  the  order-delivery 
functionahty  of  the  system  at  a  price 
substantially  away  from  the  current 
inside  bid/offer  in  that  security,  the 
system  shall  instead  process  onlv  those 
portions  of  the  order  that  will  not  result 
in  either  an  execution  or  delivers,-  at  a 
price  substantially  away  from  the 
current  inside  best  bid/offer  in  the 
security  and  return  the  remainder  to  the 
entering  party.  For  purposes  of  this 


subsection  only,  an  execution  or 
delivery  based  on  a  sell  order  shall  be 
deemed  to  be  substantially  away  from 
the  current  inside  bid  if  it  is  to  be  done 
at  a  price  lower  than  a  break-price 
established  by  taking  the  inside  bid. 
reducing  it  by  10%  of  the  bid's  value, 
and  then  subtracting  $0.01.  For 
example,  in  a  stock  with  a  current 
inside  bid  of  $10.00.  the  maximum  price 
at  whi(  h  a  single  sell  order  could  he 
executed  would  be  $8.99  calculated  as 
follows:  ($10.00  -  ($10.00  X  .10  e.g.  $11 
-  $.01  =  $8,991.  For  offers,  an  execution 
or  deliver\'  based  on  a  buv  order  shall 
be  deemed  to  be  substantially  away 
from  the  current  inside  offer  if  it  is  done 
a  pri(  e  higher  than  a  break-price 
established  by  taking  the  inside  offer, 
adding  10%  of  the  offer's  value  to  it. 
and  then  adding  $0.01.  For  example,  in 
a  stock  with  a  current  inside  offer  of 
$10  00.  the  highest  price  at  which  a 
single  sell  order  could  be  executed 
would  be  $11.01  calculated  as  follows: 
l$10.t)0  +  ($10.00  X  .10  e.g.  $11-^  $.01 
=  $11.01. 

(C)  Decrementation  Procedures — No 
Change. 

(i)  through  (iv)  N(j  (Change. 

(D)  through  (E)  No  Change. 

(2)  Refresh  Functionality 

(A)  Reserve  Size  Refresh — No  Change. 

(B)  Auto  Quote  Refresh  ("AQR")— No 
change. 

(i)  through  (iv)  No  Change. 
(3)  through  (8)  No  Change. 
(c)  through  (f)  No  Change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  ' 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Nasdaq's  SuperMontage  system 
allows  the  entry  of  individual  orders  of 
up  to  999,999  shares  in  size  and  quotes 
of  99,900  shares.  Once  entered, 
SuperMontage  immediately  processes 
those  quotes/orders  against  the  quotes 


and  orders  of  other  market  participants 
then  residing  in  the  system.  If  warranted 
by  the  price  of  the  quote/order,  and  the 
trading  interest  on  the  other  side  of  the 
market,  the  system  automatically  and 
continuously  moves  to  inferior  price 
levels  until  the  entered  quote/order  is 
executed  in  full  or  until  there  is  no 
longer  any  quotes  or  orders  that  would 
satisf\'  the  terms  of  the  quote/order. 

While  this  processing  dramatically 
increases  the  speed  and  efficiency  of  the 
Nasdaq  market,  in  certain  limited 
circumstances  it  may  also  have  a 
material  negative  impact  on  market 
quality.  This  could  occur  when  a  very 
large  market  quote/order,  or  a 
marketable  limit  order  priced 
significantly  away  from  the  inside,  is 
entered  into  the  system  and  quickly 
executes  through  numerous  price  levels 
and  establishes  a  new  inside  wholly 
unrelated  to  previous  trading  activity  in 
the  security. ■•  In  turn,  the  resulting 
abnormal  execution  prices  and  quotes 
can  create  new  historic  high  and/or  low 
prices  for  the  particular  security  at  issue 
as  well  as  potentially  trigger  the 
automatic  execution  of  other  customer 
orders  in  electronic  systems  that 
monitor  the  last  sale  and  inside  prices 
disseminated  by  Nasdaq. 

In  response,  Nasdaq  has  determined 
to  incorporate  into  SuperMontage  a 
permanent  execution  price  governor  to 
reduce  the  impact  of  grossly  mis-priced 
or  mis-sized  quotes/orders.'^  In  short. 
SuperMontage  will,  using  the  formula 
outlined  below,  establish  a  maximum 
execution  or  break-point  price  a  little 
(jver  10%  away  from  a  security's  current 
inside  price  (for  both  the  bid  and  offer 
side)  and  will  execute  a  single  quote/ 
order  only  up  to  that  price  level,  and 
reject  the  remaining  unexecuted  portion 
of  the  quote/order  (if  any)  back  to 
entering  party  for  re-submission  if 
desired.  The  following  specific 
threshold  formula  is  proposed: 

•  For  incoming  sell  quotes/orders,  the 
break  price  will  be  the  current  Inside 
Bid  less  10%  less  $.01. « 


■*  .Na.sdaq's  experience  with  similar  orders  in  the 
Super.Sops  environment  indicates  that  the 
overwhelming  majority  of  such  quote/orders  are  not 
entered  intentionally,  but  are  generally  simple 
mistakes  in  price  or  size  terms  made  by  entering 
party. 

'•  Nasdaq  separately  filed  a  proposal,  pursuant  to 
Section  19(bl(2)  of  the  Art,  to  establish  the 
execution  price  governor  on  a  60-day  pilot  basis. 
.Sfe  ,SR-NASD-2002-133 

"Values  resulting  from  the  application  of  the 
formula  will  not  be  taken  into  consideration  beyond 
two  decimal  places.  Telephone  conversation 
between  Thomas  P.  Moran,  Associate  General 
Counsel,  Nasdaq,  and  Terri  Evans,  .Assistant 
Director.  Division.  Commission,  October  10.  2002. 
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•  For  incoming  buy  quotes/orders, 
the  break  price  will  be  the  current 
Inside  Offer  plus  10%  plus  $.01.'' 

For  example,  in  a  stock  with  a  current 
Inside  Bid  of  $10.00,  the  maximum  or 
break  price  at  which  a  single  sell  order 
could  be  executed  would  be  $8.99 
calculated  as  follows:  ($10.00  -  ($10.00 
X  .10  e.g.  $1)  -  $.01  =  $8.99).  In  tiun. 
this  price  determines  how  many  shares 
of  a  particular  quote/ order  can  be 
executed  based  on  the  trading  interest 
on  the  other  side  of  the  market  residing 
in  SuperMontage.  For  example,  if  the 
sell  order  discussed  here  was  for  10,000 
shares  and  there  was  only  a  total  of 
6,000  shares  available  between  the 
current  inside  bid  price  of  $10.00  and 
the  threshold  price  of  $8.99, 
SuperMontage  would  execute  a  total  of 
6,000  shares  and  reject  the  remaining 
4,000  back  to  the  entering  party.  Market 
participants  receiving  such  a  reject 
would  be  able  to  re-enter  the  rejected 
portion  of  their  original  order,  if 
desired,  with  a  new  maximum  break- 
point for  that  quote/order  being 
calculated  using  the  current  inside  price 
at  the  time  of  re-entry. 

Nasdaq  believes  that  the  above 
approach  best  balances  the  goals  of 
rapid  execution  and  price  discovery 
while  protecting  market  participants, 
and  the  public  investors  they  represent, 
from  excessive  volatility  and  market 
confusion  that  can  result  from  the  entry 
and  execution  of  a  grossly  mis-priced  or 
mis-sized  quotes/orders  in  an  automated 
and  linked  trading  enviroimient. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  Section  15A  of 
the  Act,8  in  general  andwith  Section 
15A(b)(6)  of  the  Act,^  in  particular,  in 
that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 


''  When  approving  this  formula,  the  Nasdaq  Board 
of  Directors  also  authorized  the  Chief  Executive 
Officer  of  Nasdaq  and/or  the  President  of  Nasdaq 
to  alter  the  base  percentages  used  in  the  threshold 
formula  by  10%  in  either  direction  for  a  particular 
security  or  securities  if  its  trading  activity  or  share 
price  warrants  it.  If  Nasdaq  Senior  Management 
determines  to  alter  this  standard,  Nasdaq  will 
submit  a  proposed  rule  change  to  the  Commission 
and  alert  market  participants  by  posting  the  new 
percentages  on  NasdaqTrader.com.  Telephone 
conversation  between  Thomas  P.  Moran,  Associate 
General  Counsel,  Nasdaq,  and  Terri  Evans, 
Assistant  Director,  Division,  Commission,  October 
10,  2002. 

8  15U.S.C.  780-3. 

»15U.S.C.  78o-3(b)(6). 


system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
as  amended. 

C.  Self-Regulatory  Organization's      \ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
orgcmization  consents,  the  Coirunission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  wnritten 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  niunber 
SR-NASD-2002-142  should  be 
submitted  by  November  12,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
jFR  Doc.  02-26686  Filed  10-18-02;  8:45  am) 

BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46645;  File  No.  SR-NASD- 
2002-144) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  inc. 
Relating  to  Directed  Orders  in  ttie 
Nasdaq  Order  Collection  and  Display 
Facility  ("NNMS"  or  "SuperMontage") 

October  10.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  October 
9,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  ^  and  Rule  19b- 
4(fl(6)  thereunder,"  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  filing  a  proposed  rule 
change  to  modify  the  Directed  Order 
process  in  Nasdaq's  future  Order 
Display  and  Collector  Facility 
("SuperMontage").  The  text  of  the 
proposed  rule  changes  follows. 

Proposed  new  language  is  underlined: 
proposed  deletions  are  in  brackets. 
***** 

4706.  Order  Entry  Parameters 

(a)  No  Change. 


"'17CFR200.30-3la)(12) 

M5  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

■'  15  U.S.C.  78s(b)(3)(A|. 

•'17CFR240.19b-4(f)(61 

5  Nasdaq  asked  the  Commission  to  waive  the  5- 
day  pre-filing  notice  requirement  and  the  30-day 
operative  delay.  See  Rule  19b-4(n(6)(iii).  17  CFR 
24O.19b-4(0(6')(iii). 
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(b)  Dirt!i;t(ul  Orders:  A  participant  riia\ 
enter  a  Directed  Order  into  the  NNMS 
to  access  a  specific  Attributable  Quute/ 
(Irder  displayed  in  the  Nasdaq 
Quotation  Montage,  subject  to  the 
following  conditions  and  requirements: 

( 1 )  Unless  the  Quoting  Market 
Participant  to  which  a  Directed  Order  is 
being  sent  has  indicated  that  it  wishes 
to  receive  Directed  Orders  that  are 
Liability  Orders,  a  Directed  Order  must 
be  d  Non-Liability  Order,  and  as  such. 
at  the  time  of  entry  must  be  designated 
as: 

(A)  An  ■AU-or-None"  order  CAON') 
that  is  at  least  one  normal  unit  of 
trading  (r.t;.  100  shares)  in  excess  of  the 
Attributable  Quote/Order  of  the  Quoting 
Market  Participant  to  which  the  order  is 
directed:  or 

B)  A  "Minimum  Acceptable 
Quantity'  order  CMAQ").  with  a  MAQ 
\alue  of  at  least  one  normal  unit  of 
trading  in  excess  of  Attributable  Quote/ 
Order  of  the  Quoting  Market  Participant 
to  whi(  h  thf'  MPfler  is  directed.  [Nasdaq 
will  append  an  indicator  to  the  quote  of 
a  Quoting  Market  Participant  that  has 
indicated  to  \'asda(i  that  it  wishes  to 
retf'ive  Directed  Orders  that  are 
Lhihilitv  Orders. I 

(CI  A  Dirertfd  Ordrr  that  is  entered  at 
a  price  that  is  inferior  to  the  Attributaiile 
Quote/Order  of  the  Quoting  Market 
Partiripant  to  which  the  order  is 

directed 

S'asduq  ivill  append  an  indicator  to 
the  quote  of  a  Quoting  Market 
Participant  that  has  indicated  to 
\asdaq  that  it  wishes  to  receive 
Dirpcted  Orders  that  are  Liabilitv 
Orders. 

(2)  No  Change. 

(3)  No  Change. 

(c)  through  (f)  No  Change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

III  its  filing  with  the  Commission. 
Nasdaq  included  statements  (  nnc  erning 
the  purpose  (jf,  and  statutor\  basis  tor, 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C^  below,  of 
the  most  significant  aspects  nf  such 
statements 


A   Sell-lU'iiul(it<^iT  Organization  s 
Statement  oj  the  Purpose  of.  and 
Statutor\'  Basis  for.  the  Proposed  Rule 
('hange 

1.  Purpose 

Nasdaq  has  Ifing  intended  tlie 
SuperMontage  Directed  Order  [>riHess  tn 
perform  esseiitialh  the  >aine  luni  timi 
that  .SelectNet  [lertoriiis  today 
Accordingly.  Nasdaq  designed  the 
SuperMontage  Direclerl  Order  process  to 
be  a  negiitiation  process  priniariK'  for 
non-liability  orders,  with  the  ex(  eptiun 
of  Nasdaq  market  makers  that 
affirmatively  opt  to  accept  Directed 
Orders  mi  a  li<ibilit\  basis.  P^ir  example, 
Sup(>rMontage  [)arti(  ipant->  will  be 
required  to  designat(!  Dir^'cted  Orders  as 
"All-or-None"  or  Minimum  .Acceptable 
Quantifv"  and  to  enter  sui  )i  orders  for 
100  shares  gre<it(>r  tti,iii  llie  re{  eiving 
Quoting  Market  Participant  ^  displayed 
quote,  just  as  they  must  do  in  SeliH:tNet 
todav   NasdcKj  lias  re[)(>atedl\  stated  its 
intention  tb.it  .SuperMont.ige  Directed 
Orders  mirror  Selr>ctNel  preferenced 
orders,  as  evidenced  b\-  how  closelv  it 
modeled  future  NA.SD  Rule  47()fi(h) 
governing  SuperMont.ige  on  current 
NASD  Rule  4  720(c)  governing 
SelectNet. 

In  lulv  of  2001.  Nasdaq  filed,  on  an 
inunediateh'  effecti\e  basis,  a  proposal 
that  allows  for  the  entr\  of  preferenced 
SelectNet  orders  to  NNMS  market 
makers  if  such  orders  are  entered 
containine  pri(  es  that  are  inferior  to  the 
quoted  bid  and/or  offers  to  which  they 
are  directed.*'  For  example,  in  the 
situation  where  an  NNMS  market  maker 
is  qiintiiig  20  ()()  bid  and  20. O.J  off(>r,  a 
market  |)arti(  ipant  would  be  allowed  to 
pretereiK;e  th<it  mark(!t  maker  with 
either  an  order  to  sell  at  20.01  or  more. 
or  ,in  order  to  buv  at  20.02  or  less.  These 
orders  ,ire  priced  at  levels  that  would 
not  obligate  the  receiving  market  maker 
to  execute  them  under  current  firm 
quote  stand.irds  Therefore.  .NNMS 
market  makers  mav  c:hoose  to  either 
ignore  sue  h  orders  or  negotiate  with  the 
sending  part\  to  reach  an  agreement  that 
would  allow  a  trade  to  take  place. ^ 

The  (  oncept  of  entering  preferenced 
orders  at  prices  inferior  to  the 
recipient's  cpioted  price  was  not 
controversial  when  filed  for 
implementation  with  SuperSOES  in  luh' 
of  2001    Market  participants  are 
accustomed  to  this  func:tionalitv  and 
have  used  it  in  compliance  with  current 


"S..C  tM  lidnne  .Xi  I  KHli'as.'  No  44,''.06  ()uU    t. 
2(M)1).  t.1.  FR  3h02()  (lulv  10.  2tK)l). 

Market  pHr1ii.ipants  i!X«:»iting  transactions  as 
till!  re.sult  of  siu  li  nittssHgi^s  r»>inr<in  oliligated  tn 
priiliH.I  i.ustiinii'r  limit  nrdurs  llmv  htild  in 
i:onfiirmil\  with  NASI)  IM-21 1()-2  (Trading  Ahead 
i)f  ('.iisliiniiT  Liniil  OrdiTs). 


NASD  Rule  4720.  Nasdaq  proposes  to 
iiK  orporate  the  same  function.ility  into 
till'  SuperMontage  Directed  Order 
proi CSS.  whi(  h  will  esseiitialh'  mirror 
the  current  luiu  tionality  of  SelectNet. 

2  Statulorv  Basis 

Nasdaq  believes  th.it  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Sintion  l.'iA  of  the  Act."  in 
general  and  with  section  I.^A(!))((i)  of 
the  .Act.'  in  particular,  in  th.it  in  that  the 
pro[)os<d  is  desigmul  to  prevent 
tr.iudulent  and  manipul.iti\'e  acts  ami 
jir.ii  tices.  to  promote  just  and  ecjuitable 
principles  of  trade,  to  foster  cooperation 
,inii  coordination  with  persons  engaged 
m  rt^gulating.  clearing,  settling, 
processing  information  with  respt>r;t  to. 
and  fat:ilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perff'ct  the  mechanism  of  .i  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  |)rotect 
investors  and  the  public  interest. 

B.  Self-Regulatoiy  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  beliexe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Selt-Regulator\'  Organization's 
Statement  on  Cj^mments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicitt'd  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest: 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)'"  of  the 
Act  and  Rule  19b-4(f)(6)  thereunder." 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
C^ominission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


"  1.'.  1  ..s.c.  rHi>-:i. 

"ISU.S.C.  7H(h-:t(|j)l(i). 
'"15  I '.S.c.  7Hs(l)|(:niA). 

"i7a"R24o.i'(i)-j(n(t.) 


Federal  Register/ Vol.  67,  No.  203 /Monday.  October  21.  2002 /Notices 


64687 


or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  5-day  pie-filing 
notice  requirement  and  the  30-day 
operative  delay.  The  Commission 
believes  waiving  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  In  particular,  the  proposed  rule 
change  provides  functionality  for  the 
SuperMontage  Directed  Order  process 
that  is  equivalent  to  functionality 
currentlv  available  in  SelectNet.  In 
addition,  acceleration  of  the  operative 
date  will  allow  the  proposed  rule 
change  to  become  operative  with 
Nasdaq's  implementation  of  the 
SuperMontage  on  October  14,  2002.  For 
these  reasons,  the  Commission  waives 
both  the  5-day  pre-filing  requirement 
and  the  30-day  operative  waiting 
period. '- 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act, 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-144  should  be 
submitted  by  November  12.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland, 
IJe fluty  Secretary. 
|FR  Doc.  02-26687  Filed  10-18-02;  8:4,t  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46654:  File  No.  SR-NYSE- 
2002-01] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  Relating  to 
Removal  of  Separate  Exchange 
Requirements  Regarding  the  Use  of 
Consent  Solicitations 

C)(  loln-i  1  1.  ;il)()2. 

On  lanuary  3.  2002.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE  "  or 
"Exc:hange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19{b)(])  of  the  .Securities 
Exc;hange  Act  of  1934  ("Act").'  and 
Rule  19b-4  thereunder.-'  a  proposed  rule 
change  to  remo\e  separate  N'^'SE 
requirements  regarding  the  use  of 
consent  solicitations.  The  NYSE 
submitted  Amendment  No.  1  to  the 
proposed  rule  change  on  May  23.  2002.  ' 
The  proposed  rule  change  was 
published  for  comment  on  (une  26. 
2002.-"  The  Commission  received  no 
comments  on  the  amended  proposal. 
This  order  approves  the  proposed  rule 
change,  as  amended. 

The  proposed  rule  change  would 
amend  Section  306  of  the  NYSE  Listed 
Company  Manual  ("NYSE  Manual  ")  to 
remove  separate  NYSE  requirements 
regarding  the  use  of  consent 
solicitations.  Currentlv.  Section  306  of 
the  NYSE  Manual  requires  NYSE  listed 
companies  to  obtain  NYSE's  permission 
to  use  consents  in  lieu  of  special 
meetings  as  proper  authorization  for 
shareholder  approval  of  corporate 
action.  In  addition.  Section  306  of  the 
NYSE  Manual  currently  sets  forth  the 
following  guidelines  that  NY.SE  listed 
companies  must  follow  in  order  to 
receive  NYSE's  permission;  (1)  A  record 
date  must  be  used;  (2)  consent  material 
must  be  sent  to  all  shareholders:  (3) 
corporate  action  can  not  be  taken  until 
the  solicitation  period  has  expired — 
even  if  the  required  vote  is  received 
earlier;  (4)  a  30-day  solicitation  period 


'-  lor  purposes  onlv  of  dccelorating  tlio  openitivc 
il.ili'  of  Ihis  proposal,  the  Commission  has 
((insidi-ri'd  the  proposed  rule's  impact  on 
effic  ii^icv.  competition,  and  capital  formation   Ci 
I '..S.C.  78i(n. 

'  '17CKK200,3(>-3(a)(12). 


I  \r,  r..s.c,  7Hs(b)ii). 

-  17  CFR  240.1')l)-4. 

'  .S>p  letter  from  Darla  C.  Slue  kr\ .  (.iirponite 
.Secretarx .  NVSK,  to  Nam  \  |   Sannw  .  .\ssisl,iiil 
Director.  On  isioii  nt  Market  Re;;ulatic)n. 
C(irnmission.  dated  May  22.  2(102  (".^meadnienl 
No.  l").  In  .■\niendment  No.  1.  the  lixchans^e:  (1) 
.•\dded  the  tollowini;  laneua;4e  In  the  proposed  rule 
te\t:  "(iiiiludiny  interjirelations  thereof),  iiii  ludiiij;. 
without  limitation."  and  (2)  added  laiieyage  lo  the 
pur[iose  section  ( larilvillK  the  two  options  available 
l(i  listed  (  omp.niies  for  ohiainmji  sharehnlder 
.ip|)roval. 

'  Sff  .Securities  E\(  hange  .\t  \  Release  No,  4hl)M2 
dune  19.  2002).  (i7  J  R  43 199 


is  recommended  and  a  minimum  oi  20 
da^•s  is  reciuired:  and  (3)  C(msenl 
material  must  conform  to  normal  proxy 
statement  disclosure  standaids.  In 
eif(;(;l,  thesi!  guidelines  require 
ctjrporations  to  solit.it  tlie  consent  of  all 
shareholders. 

I'nrlerthe  federal  secuiities  l.iws. 
when  a  (orjioration  is  permitted  under 
statt"  law  to  take  corporate  action 
without  a  shareholder  meeting  upon  the 
written  consent  of  a  specified 
[)(!rcentage  of  shareliojdeis.  such 
(.orporation  is  not  reijuui'd  to  solicit  the 
cons(>nt  of  all  shareholders.  Instead, 
under  certain  cir(,uirjsta}ices.  under 
Section  14(1:)  of  the  L.\e  hanue  Act  and 
Regulation  14C  thereunder,  the 
(.orporation  is  required  to  fmnish  to  all 
shareholders  an  information  statement 
that  contains  the  same  disclosure  as  a 
proxy  or  consent  solicitation  at  least  20 
da\'s  prior  to  the  earliest  date  the 
corporate  action  (  an  l^e  t.ikeii.    The 
NYSE  believes  that  under  (  ert.un 
circumstances.  th(^  current  re(iuirements 
of  Section  306  of  the  N"^SL  .Manual  are 
more  onerous  than  those  of  ttie  federal 
securities  laws.  Accordingly,  the 
Exchange  j^ropost-s  to  modifv  Section 
306  of  the  NYSE  Manual  to  eliminate 
the  separate  E.xchange  requirements 
with  respect  to  use  of  ctnisents  m  lieu 
of  special  meetings.  I'nder  the  jiropns.d. 
NYSE  listed  companies  will  no  longei 
be  required  to  obtain  Exchange  aiipr"\  al 
before  using  consents  in  lieu  of  spe{  i,il 
meetings  as  proper  authorization  for 
shareholder  approval  of  corpcjrale 
action.  NYSE  listed  companies  will  be 
permitted  to  either:  (1)  Hold  a  special 
meeting  of  shareholders,  or  (2)  use 
consents  in  lieu  of  special  meetings 
when  and  as  permitted  bv  applicable 
law.'' 

The  Exchange  represents  that  it 
would,  however,  retain  its  traditional 
policy  that  listed  companies  may  not 
use  written  consents  in  lieu  of  the 
annual  meeting  of  shareholders  at 
which  directors  are  to  be  elected." 

The  Commission  finds  that  the 
proposed  rule  c;hange.  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  naticmal 
securities  exchange"  and,  in  particular, 
the  requirements  of  section  6  of  the 


^,S>('  l.T  r  s.c.  78nl()and  17  CIK  240,1 4i;. 

'•.As  amended.  Se(  lion  :U)(i  ol  tile  N'l'SK  .Manual 
spe(  ificalh  states  thai  listed  loinpanies  must 
(  om[)lv  with  'aiiplK  able  -late  and  federal  law  ami 
rules  (inc  ludinp  uiterpretations  thereof),  inclnding. 
without  limilatinn.  SKC  Regulations  14A  and  14<:." 
See  Se(  lio)i   illli  111  the  NY.Sf-;  Manual. 

"  In  a|jpni\  nig  this  |iropipsed  rule  change.  Ihe 
Conniussion  notes  th.it  it  has  consideredjhe 
prop(Jse<l  rule  V  nup.ir  I  nn  eiri(.ienc\ .  (  ompetilion. 
,ui(l  ( .iiHl.ii  liiruialinii    111    S.C   7H(  (0 
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Act."*  The  Commission  finds  specifically 
that  the  proposed  rule  change  i.s 
consistent  with  section  6(b)(5)  of  the 
Act '"  because  the  proposed  rule  change 
requires  NYSE  listed  companies  to 
obtain  shareholder  consent  in  a  manner 
that  is  consistent  with  federal  securities 
laws. 

As  noted  above,  listed  companies 
would  be  permitted  to  hold  a  special 
meeting  of  shareholders  to  take 
corporate  action  and  nothing  in  NYSE 
rules  require  companies  to  use  one 
method  over  the  other  to  obtain 
shareholder  approval  of  corporate 
action.  Rather,  the  changes  being 
approved  to  the  NYSE  rules  simplv 
permit  listed  companies  to  utilize 
consent  as  an  alternative  to  shareholder 
approval  onlv  when  and  as  permitted  bv 
applicable  federal  securities  laws  and 
state  laws  Shareholder  approval  at  a 
special  meeting  and  con.sent  under  the 
conditions  noted  above  would  be  the 
only  two  ways  for  listed  companies  to 
take  corporate  action  under  NYSE  rules 
when  shareholder  approval  is  required 
In  approving  the  proposal,  we  note  that 
the  federal  security  law  requirements 
help  to  ensure,  among  other  things,  that 
all  shareholders  receive  adequate 
disclosure  prior  to  such  corporate  action 
being  taken. 

Based  on  the  above,  the  Commission 
believes  the  changes  should  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  protect  investors  and  the  public 
interest;  and  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-NYSE-20()2- 
01),  as  amended  by  Amendment  No   1. 
is  approved. 

For  the  Commission,  by  the  Uivisiun  uf 
Market  Regulation,  pursuant  to  delegated 
duthtintv  '- 

Man;aret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  02-2668.3  Filed  10-18-02.  8:4.'i  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46633;  File  No.  SR-OC- 
2002-02] 

Self-Regulatory  Organization;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  by 
OneCtiicago,  LLC  Relating  to  Block 
Trades 

OdohtT  10.  2002 

Pursuant  to  Section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-7  under  the 
Act.-  notice  is  hereby  given  that  on 
September  6.  2002,  OneChicago  LLC 
("C)neC:hicago"  or  "E.xchange")  filed 
with  the  Securities  and  Exchange 
C;ommission  ("SEC"  or  "Commission") 
the  proposed  rule  change  described  in 
Items  1.  II,  and  III  below,  which  Items 
have  been  prepared  by  OneChicago.  On 
September  .10.  2002,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons.  OneChicago  also  has 
filed  the  proposed  rule  change  with  the 
C^ommoditv  Futures  Trading 
Commission  ("CFTC").  OneChicago 
filed  a  written  certification  with  the 
CFTC  under  Section  5c(c)  of  the 
(Commodity  Exchange  Act^  on 
September  5.  2002. 

I.  Seif-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

OneChicago  is  proposing  to  amend  its 
Rule  417.  relating  to  block  trades,  in  the 
following  two  respects;  First,  paragraph 
(c)  of  OneChicago  Rule  417  is  amended 
to  provide  that  the  parties  to  a  block 
trade  must  report  specified  information 
regarding  such  trade  to  OneChicago 
promptly,  rather  than  within  a  time 
period  prescribed  by  OneChicago  on  a 
contract -by-contract  basis.  In  addition, 
the  Exchange  proposes  to  add  new 
paragraphs  (e)  and  (f)  into  OneChicago 
Rule  4 17  to  restrict  the  ability  of  market 
participants  to  engage  in  certain 
transactions  related  to  a  block  trade 
until  such  trade  has  been  reported. 
Finallv.  OneChicago  proposes  to 
redesignate  existing  paragraph  (e)  of 
OneChicago  Rule  417  as  paragraph  (g). 
The  text  of  the  proposed  rule  change 


■\=>  L  S.t:   "rtt 
'"15U.S.C.78f|b)(5). 
>>15U.S.C.  78s(bH2). 
'» 17  CFR  200.30-3(aMl2). 


'  ]->  r  S(..  7BN(b)(7). 

■  17(:FR::40  19b-7 

'Sep  letter  dated  .September  iO,  2002.  from  C 
Robert  Paul.  (;«nerHl  Counsel.  OneChicago,  to 
Dnision  uf  Markpt  Kesulation.  Commission   In 
■Aineniiment  No   I.  the  Exchange  added  li^nguage 
setting  forth  the  statutor\'  basis  for  the  proposed 
rule  change. 

<  7  U.S.C.  7a-2(c), 


follows;  additions  are  italicized; 
deletions  are  [bracketed]. 

Rule  417  Block  Trading 


(c)  Each  Block  Trade  shall  be 
designated  as  such,  and  cleared  through 
the  Clearing  Corporation  as  if  it  were  a 
transaction  executed  through  the 
OneChicago  System.  Information 
identifying  the  relevant  Contract, 
contract  month,  price,  quantity,  time  of 
execution,  counterparty  Clearing 
Member  for  each  Block  Trade  and,  if 
applicable,  the  underlying  commodity 
must  be  reported  to  the  Exchange 
(within  the  time  period  set  forth  in  the 
rules  governing  the  relevant  Contract] 
promptly  The  Exchange  will  publicize 
information  identifying  the  trade  as  a 
Block  Trade  and  identifying  the  relevant 
Contract,  contract  month,  price, 
quantity  for  each  Block  Trade  and,  if 
applicable,  the  underlying  commodity 
immediately  after  such  information  has 
been  reported  to  the  Exchange. 

(d)  No  Change. 

(e)  No  Clearing  Member  or  Exchange 
Member  that  is  a  party  to  a  Block  Trade 
or  has  knowledge  of  a  pending  Block 
Trade,  may  enter  an  Order  or  execute  a 
transaction,  whether  for  its  own  account 
or  for  the  account  of  a  Customer,  for  or 
in  the  Contract  to  which  such  Block 
Trade  relates  until  after  (i)  such  Block 
Trade  has  been  reported  to  and 
published  by  the  Exchange  and  (ii)  any 
additional  time  period  from  time  to  time 
prescribed  by  the  Exchange  in  its  block 
trading  procedures  or  contract 
specifications  has  expired. 

(f)  No  Clearing  Member  or  Exchange 
Member  that  is  a  party  to  a  block  trade, 
or  has  knowledge  of  a  pending  block 
trade,  on  any  other  exchange  or  trading 
system,  may  enter  an  Order  or  execute 
a  transaction  on  the  Exchange  for  any 
Contract  which  has  the  same  underlying 
security  as  the  contract  to  which  such 
block  trade  relates  until  after  (i)  such 
block  trade  is  reported  and  published  in 
accordance  with  the  rules,  procedures 
or  contract  specifications  of  such 
exchange  or  trading  system  and  (ii)  any 
additional  time  period  prescribed  by  the 
Exchange  in  its  block  trading 
procedures  or  contract  specifications 
has  expired. 

(gj  Any  Block  Trade  in  violation  of 
these  requirements  shall  constitute 
conduct  which  is  inconsistent  with  just 
and  equitable  principles  of  trade. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OneChicago  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

OneChicago  proposes  to  amend  its 
block  trade  rule  as  set  forth  in  Item  I 
above  in  order  to  (i)  ensure  prompt 
reporting  of  information  related  to  block 
trades  and  (ii)  restrict  the  ability  of 
market  participants  to  engage  in  certain 
transactions  related  to  a  block  trade 
until  such  trade  has  been  reported. 

The  proposed  change  to  paragraph  (c) 
of  OneChicago  Rule  417  is  designed  to 
tighten  the  existing  requirement  relating 
to  the  reporting  of  block  trades  by 
market  participants  and  to  provide  that 
the  requirement  applies  uniformly  to  all 
block  trades,  regardless  of  contract  type 
and  transaction  size.  OneChicago 
believes  that  obligating  market 
participants  to  report  all  block  trades 
promptly  is  warranted  by  the  important 
price  discovery  function  that  it  expects 
its  markets  for  security  futures  products 
will  serve.  Given  that  all  trading  on 
OneChicago  will  be  conducted 
electronically,  OneChicago  does  not 
foresee  that  market  participants  will 
encounter  practical  difficulties  in 
complying  with  the  tightened  reporting 
requirement. 

New  paragraphs  (e)  and  (f)  to 
OneChicago  Rule  417  are  intended  to 
prevent  market  participants  from  taking 
advantage  of  any  non-public 
information  with  respect  to  a  block 
trade,  by  prohibiting  market  participants 
with  access  to  such  information  from 
entering  orders  for  execution  through 
OneChicago  if  such  orders  relate  to  the 
same  underlying  securities  as  the  block 
trade  in  question.  This  prohibition  will 
generally  apply  until  the  block  trade  in 
question  has  been  reported  to  and 
published  by  OneChicago.  OneChicago 
expects  that  a  positive  side  effect  of  the 
new  paragraphs  will  be  that  they  create 
an  additional  incentive  for  market 
participcints  to  report  block  trades  as 
soon  as  possible. 


2.  Statutory  Basis 

OneChicago  is  proposing  the 
Proposed  Rule  Change  on  the  basis  of  its 
general  rulemaking  authority. 
OneChicago  filed  the  Proposed  Rule 
Change  pursuant  to  Section  19(b)(7)  of 
the  Act  ^'  because  such  section  requires 
a  self-regulatory  organization  that  is  an 
exchange  registered  with  the 
Commission  pursuant  to  Section  6(g)  of 
the  Act ''  to  file  with  the  Commission, 
among  other  things,  copies  of  any 
proposed  rule  change  that  relates  to 
reporting.  The  Exchange  believes  that 
the  proposed  rule  change  is  authorized 
by.  and  consistent  with.  Section  6(b)(5) 
of  the  Act,"  because  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

OneChicago  believes  that  the 
proposed  rule  change  is  inherently  pro- 
competitive  as  it  is  designed  to  ensure 
that  (i)  relevant  market  information 
becomes  available  to  the  public  as 
expeditiously  as  possible  and  (ii) 
participants  are  prevented  from  taking 
advantage  of  any  non-public 
information  with  respect  to  block  trades. 

C  .Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  Section  19(b)(7)(B)  of  the 
Act,"  the  proposed  rule  change  became 
effective  on  September  5,  2002.  Within 
60  days  of  the  date  of  effectiveness  of 
the  proposed  rule  change,  the 
Commission,  after  consultation  with  the 
CFTC,  may  summarily  abrogate  the 
proposed  rule  change  and  require  that 
the  proposed  rule  change  be  refiled  in 
accordance  with  the  provisions  of 
Section  19(b)(1)  of  the  Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Act.  Persons 
making  written  submissions  should  file 
nine  copies  of  the  submission  with  the 


Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  to  the  following  e-mail 
address:  rule-comments^sergov.  Copies 
of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  Onef Chicago. 
Electronically  submitted  comments  will 
be  posted  on  the  Commission  s  Internet 
website  {http://wiu\:sec.gov).  All 
submissions  should  refer  to  File  No. 
SR-OC-2002-2  and  should  be 
submitted  by  November  12.  2002. 

For  the  Commission.  I)\  the  Ui\  ision  of 
Market  Regulation,  piirsuanl  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Sf( TPlan . 
|FR  Doc;.  02-26688  Filed  lO-lH-02:  8:45  ami 

BILLING  CODE  8010-01-P 


MS  U.S.C.  78s(b)(7)- 
"1.5  U.S.C.  78flg). 
'1.5  U.S.C.  78(n(b)l5). 
"  15  U.S.C.  78s(b)(7)(B). 
0  15  U.S.C.  78s(b)(l). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46653;  File  No.  SR-OCC- 
2002-^)7] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  Clearing  Security 
Futures  Transactions  and 
Arrangements  With  Associated 
Clearinghouses 

October  11.  2002. 
I.  Introduction 

On  May  9,  2002,  The  Options  Clearing 
Corporation  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  File  No.  SR-OCC-2002-07 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  on  August  9,  2002, 
amended  the  proposed  rule  change. 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  August  16, 


'0  17  CFR  2O0.3O-3(a)l75). 
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2002.2  On  October  10.  2002.  OCC  again 
amended  the  proposed  nde  change.  The 
October  10.  2002.  amendment  wa.s  for 
clarification  and  as  such  did  not  require 
publication  of  notice.  No  comment 
letters  were  received  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

II.  Description 

Currently,  under  OCC's  Rule  1303, 
OCC  may  open  one  or  more  omnibus 
accounts  with  an  associate 
clearinghouse  (ACH")  '  for  the 
purposes  of  enabling  the  ACH's  clearing 
members  that  are  not  OCC":  clearing 
members  to  clear  transactions  in  futures 
and  futures  options  through  the  A('H 
rather  than  directly  through  OCC/* 
Affiliates  of  OCC  clearing  members  are 
permitted  to  clear  transactions  in 
futures  through  the  ACH  through 
lanuarv  1.  2003  The  principal  purpose 
of  the  proposed  rule  change  is  to  extend 
this  same  accommodation  to  OCC 
clearing  members  and  to  provide  that 
the  initial  period  during  which  either 
OCC  clearing  members  or  their  affiliates 
may  clear  through  an  A(;H  will  end  one 
year  from  the  date  when  general  trading 
in  security  futures  commences  rather 
than  on  a  specified  date.  The  proposed 
rule  change  also  seeks  Commission 
approval  of  the  Agreement  for  Clearing 
and  Settlement  Services  between  OCC 
and  OneChicago  ('OCX')  ('OCX 
Clearing  Agreement")  and  the  W.H 
Agreement  between  0('C  and  the 
Chicago  Mercantile  Exchange  ("CME"). 

I.  Background 

OCC  is  preparing  to  clear  security 
futures  for  a  number  of  markets, 
including  certain  national  securities 
exchanges  that  presently  clear  options 
through  OCC  and  certain  futures 
exchanges  that  are  notice-registered  as 
national  securities  exchanges  under 
section  6{g)  of  the  Art  In  SR-OCC:- 
2001-07.  OCC  filed  detailed  rules  for 


-  Sot  urities  txchange  .\ct  Release  No.  46335 
(.August  9.  20021.  67  FR  .53634. 

'  "  Asscxriale  (Clearinghouse"  is  defined  in  Section 
1  ot  CXXVs  By-Laws  as  "a  derivalives  clearing 
organization  regulated  as  such  under  the 
Conimoditv  Exchange  Act  or  a  clearinghouse  not 
located  in  the  United  Slates,  which.  In  either  case, 
has  agreed  with  the  Corporation  to  art  in  rluaring 
transactions  in  certain  cleared  securities  on  behalf 
of  its  members.  An  associate  clearinghouse  shall  be 
a  Clearing  Member  for  purposes  of  the  Byl-aws  and 
Rules  e.xcepi  to  the  extent  otherwise  pro\  ided  in  an 
agreement  Iwtween  the  Corporatimi  and  the 
associate  clearinghouse." 

nVhen  filed.  Chapter  XIII  of  OCC  s  Rules 
governed  security  hitiires  Subsequently.  (X.'C  filed 
and  the  Commission  approved  SR-CX)C-2tX)l-16. 
which  amended  Chapter  XIII  so  that  it  now  governs 
futures  and  futures  options,  which  includes 
security  futures.  Secunlies  Exchange  Act  Release 
No  45946  (May  Ifi.  20021,  67  FR  36056  (Mav  22. 
2002). 


the  clearance  of  security  futures, 
including  Rule  1303.  which  provides 
that  (KX:  may  agree  with  an  ACH  to 
carry  omnibus  accounts  for  the  ACH  in 
vvhic:h  tht;  ACH  mav  c:lear  security 
futures  transactions  for  certain  of  its 
clearing  members.'  In  SR-OCC-2001- 
07.  the  Commission  also  approved  the 
Agreement  for  Clearing  and  Settlement 
Services  between  OCC  and  Nasdaq  Liffe 
Markets.  LLC"  ('NqLX  Clearing 
Agreement"). 

2.  Amendments  to  Rule  1303 

Under  current  Rule  1303(a).  an  OCC 
clearing  member  that  is  also  an  ACH 
clearing  member  may  not  have  its 
futures  transactions  cleared  through  the 
.\(;H's  omnibus  account  at  OCC. 
Additionally.  Rule  1303(b)  currently 
provides  that  affiliates  of  OCC  clearing 
members  that  are  eligible  to  become 
OCC  clearing  members  may  not  have 
their  futures  transactions  cleared 
through  an  ACH's  omnibus  account  at 
OCC  past  lanuarv  1.  2003." 

OCC  has  learned  that  some  OCC 
clearing  members  may  initially  have 
difficulty  clearing  fiitures.  including 
security  futures,  through  OCC]  because 
the  systems  these  clearing  members  use 
to  c:lear  futures  contracts  are  configured 
to  interface  with  the  clearing  systems  of 
commodity  clearing  organizations  and 
not  with  dec's  systems.  To 
accommodate  these  clearing  members 
while  they  make  the  necessary'  system 
changes.  OCC  is  amending  Rule  1303(a) 
to  allow  OCC  clearing  members  that  are 
members  of  an  ACH  to  clear  their 
futures  transactions  through  the  ACHs 
omnibus  account  at  OCC  for  a  period  of 
time 

.^s  with  affiliates  of  OCC  clearing 
members,  an  OCC  clearing  member's 
futures  transactions  can  be  cleared 
through  an  ACH's  omnibus  account  at 
OCC  only  for  the  period  specified  in 
Rule  1303(b).  That  period  was  initially 
set  to  end  on  )une  1,  2002,  and  was  later 
extended  to  January  1,  2003."  Because 
the  commencement  of  trading  in 


■  S«H  iinlies  Ex(  liange  .Act  Release  No.  44727 
(August  20,  20011,66  FR  4.535!  (order  approving 
rules  for  clearance  of  swuritv  futures  )  SR-(X;C- 
2001-07  also  amended  .Article  1  of  (XiCs  By-Laws 
to  include  within  Ihe  definition  of    asscK  iate 
clearinghouse"  a  'derivatives  clearing  organization 
regulated  as  such  under  the  Qimmoditv  Exchange 
Act.  ' 

B  Previously  Nasdaq  LIFFE,  LLC. 

■  For  purposes  of  Rule  1303,  an  entity  is  deeiwd 
to  be  an  affiliated  entity  of  a  clearing  member  it  the 
clearing  member  ow  ns,  dire<:tly  or  indiret  iK .  al 
least  50'""  of  Ihe  i«)uity  in  such  entity  or  if  at  least 
SO't  of  the  equity  of  Ihe  clearing  menib4T  aini  in 
such  entity  is,  directly  or  indinntU.  uriden  omniuii 
ownership  rx;C  rule  1303(bl 

"Securities  Ex<;hange  Act  Release  No.  45946  (May 
22,  2002).  67  FR  36056  (File  No.  SR-(X;C-200!  - 
J6|. 


security  futures  has  repeatedly  been 
postponed.  OCC  is  now  setting  the  grace 
period  at  "one  year  after  the 
commencement  of  general  trading  in 
security  futures."  OCC  believes  that  this 
is  a  reasonable  period  of  time  for  OCC 
clearing  members  and  their  affiliates  to 
make  the  necessary  arrangements  to 
clear  futures  directly  through  OCC.  OCC 
nevertheless  retains  the  ability  under 
Rule  1303(b)  to  consent  to  a  longer  grace 
period  if  the  circumstances  of 
individual  firms  so  require. 

3.  OCX  Clearing  Agreement 

OCX  is  a  joint  venture  among  CME, 
the  Chicago  Board  Options  Exchange, 
and  the  Chicago  Board  of  Trade.  OCX 
and  OCC  have  entered  into  the  OCX 
Clearing  Agreement  so  that  OCC  may 
clear  and  settle  security  futures 
transactions  that  take  place  on  OCX.'' 
OCC  seeks  Commission  approval  of  the 
OCX  Clearing  Agreement  because,  as 
discussed  below,  it  varies  in  several 
material  respects  from  the  NqLX 
Clearing  Agreement  approved  by  the 
Commission.'" 

New  Section  6(b),  "Clearing  Members 
and  Associate  Clearinghouses,"  of  the 
OCX  Clearing  Agreement  requires  OCC 
to  designate  CME  as  an  ACH  for  OCX. 
subject  to  the  terms  of  the  ACH 
Agreement  between  OCC  and  CME 
(which  terms  are  summarized  below). 
The  NqLX  Clearing  Agreement  contains 
no  similar  provision.  Section  6(b)  of  the 
OCX  Clearing  Agreement  also  provides 
that  all  present  OCC  clearing  members 
and  their  successors  may  clear  trades 
executed  on  OCX.  However,  fiiture  OCC 
clearing  members  will  not  be  allowed  to 
clear  OCX  trades  without  prior  approval 
from  OCX.  OCX  may  require  that  future 
OCC  clearing  members  become 
members  of  OCX  as  a  condition  to  being 
allowed  to  clear  trades  executed  on 
OCX.  The  NqLX  Clearing  Agreement 
contains  no  similar  provision. 

Section  10(b).  "Risk  Margin  Offsets," 
of  the  OCX  Clearing  Agreement  states 
that  OCC  will  not  make  OCX  products 
fungible  with  products  traded  on  other 
markets,  exchanges,  or  electronic 
trading  platforms  unless  OCC  is 
required  to  do  so  by  law  or  has  received 
prior  written  approval  from  OCX.  The 
NqLX  Clearing  Agreement  contains  no 
similar  provision. 


'The  (X;.\  Clearing  .Agreement  is  attached  as 
Kxhibil  .-X  111  (K:C's  filing 

'".\  bla(  kliiie  version  showing  the  differences 
t»Mwi'cii  the  N()I..\  Clc.iring  .Agreement  and  Ihe 
(  X'..\  Clean nj;  .Xgreetnent  is  .iltai  bed  .is  Exhibil  .\~ 
1  l(i(X:C  s  filing  (X:C  has  filed  with  the 
CummlssKin  an  amended  <in(l  restated  version  of 
the  NqL.X  Clearing  .Agreeineiil.  whiih  has  been 
amemied  to  proviile  thai  (XiC  will  i  lear  and  settle 
(onimoiiily  futures  (specifii  ,dlv.  broad  based  index 
(iplions)  traded  on  NqL.X 
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Section  13,  "Financial 
Arrangements,"  of  the  OCX  Clearing 
Agreement  states  that  OCC  will  charge 
clearing  fees  for  trades  executed  on  OCX 
to  OCX  rather  than  to  clearing  members. 
However,  OCX  will  be  required  to  pass 
OCC's  fees  through  to  OCC  clearing 
member(s]  on  sides  of  OCX  trades  that 
are  cleared  directly  through  OCC.^* 
OCX  negotiated  a  discount  to  the  fees 
OCC  normally  charges  for  clearing 
services  in  exchange  for  giving  up  the 
right  to  participate  in  any  year-end  fee 
reductions  or  rebates.  OCX  may, 
however,  opt  into  OCC's  regular  rebate- 
eligible  fee  structure  on  a  prospective 
basis  at  any  time.  The  discount  is 
greater  for  trade  sides  cleared  through 
CME  as  an  ACH  reflecting  the  fact  that 
CME  is  sharing  the  clearing  function 
and  the  associated  risk.  OCC  will  charge 
no  clearing  fees  when  both  sides  are 
cleared  through  CME. 

Paragraph  (b)  of  Section  14,  "CME  as 
Associate  Clearinghouse,"  of  the  OCX 
Clearing  Agreement  prohibits  OCX  from 
soliciting  or  providing  incentives  for 
CME  members  to  clear  OCX  trades 
through  CME  rather  than  OCC.  The 
reason  for  this  restriction  is  discussed 
below  in  connection  with  related 
provisions  of  the  ACH  Agreement. 

4.  ACH  Agreement 

OCC  and  CME  have  entered  into  the 
ACH  Agreement '  ^  so  that  CME  may  act 
as  an  ACH  for  purposes  of  clearing  and 
settling  transactions  of  certain  CME 
clearing  members  executed  on  OCX. 
The  ACH  Agreement  provides  that  CME 
generally  will  be  treated  as  an  OCC 
clearing  member  but  with  important 
exceptions.  First,  Section  2,  "CME  an 
Associate  Clearinghouse,"  states  that 
CME  may  clear  through  its  accounts  at 
OCC  only  seciuity  futures  traded  on 
OCX.  Second,  Section  3,  "Applicability 
of  the  Rules,"  makes  clear  that  CME  is 
bound  only  by  certain  OCC  rules,  which 
generally  speaking  are  those  that  apply 
to  OCC's  clearance  and  settlement  of 
security  futures  contracts  and  to  OCC's 
right  to  suspend  clearing  members 
including  an  ACH  with  certain 
modifications  set  forth  in  the  ACH 
Agreement.  CME  is  not  subject  to  OCC's 
by-laws  and  rules  requiring  deposits  to 
OCC's  clearing  fund  and  requiring  risk 
margin  deposits.  Likewise,  under 
Section  6,  "Risk  Margin;  Clearing  Fund 
Contributions;  Security  Deposits,"  OCC 
is  not  required  to  contribute  to  CME's 


^<  This  requirement  enables  CXX  to  police  "the 
equitable  allcx^tion  of  reasonable  dues,  fees,  and 
other  charges  among  its  participants'  required 
under  section  17A(b)(3)(D)  of  the  Act. 

'2  Attached  as  Exhibit  B  to  OCC's  filing. 


clearing  fund  or  to  post  margin  with 
CME. 

Given  that  each  clearing  organization 
has  credit  exposure  to  the  other,  OCC 
and  CME  have  determined  that  the  cost 
of  mutual  posting  collateral  by  each 
with  the  other  would  outweigh  any 
benefits  to  be  obtained.  Although  OCC 
is  exposed  to  some  imcollateralized 
credit  risk  with  respect  to  CME  (and 
vice  versa),  that  risk  is  considered 
minimal  because  CME's  clearinghouse 
division  is  a  registered  derivatives 
clearing  organization  subject  to 
regulation  and  oversight  by  the 
Commodity  Futures  Trading 
Commission  ("CFTC")  and  is  believed 
by  OCC  to  be  well  run  and  highly 
creditworthy.  Sections  3(c), 
"Applicability  of  the  Rules,"  and  10, 
"Application  of  Chapter  XI  of  the 
Rules,"  of  the  ACH  Agreement  provide 
that  if  CME  fails  to  deliver  securities  or 
funds  to  OCC,  breaches  certain  of  its 
obligations  under  the  Commodity 
Exchange  Act  ("CEA")  or  the  ACH 
Agreement,  or  is  in  such  financial  or 
operational  difficulty  that  OCC  believes 
suspension  of  CME  as  an  ACH  is 
required,  OCC  may  without  notice 
liquidate  all  positions  in  the  CME  ACH 
omnibus  accounts  regardless  of  whether 
any  CME  clearing  member  is  in  default 
to  CME.  OCC  may  then  apply  the 
proceeds  from  the  CME  Proprietaly 
Account  (described  below)  against  all 
obligations  of  CME  under  the  ACH 
Agreement  and  the  proceeds  from  the 
CME  Customer  Account  (described 
below)  against  all  obligations  in  that 
account. 

Where  both  sides  of  a  matched  trade 
are  submitted  to  OCC  for  the  accounts 
of  regular  OCC  clearing  members,  CME 
will  have  no  role  in  the  transaction. 
Where  one  side  of  a  matched  trade  is 
submitted  for  the  account  of  a  regular 
OCC  clearing  member  and  the  other  is 
submitted  for  the  account  of  a  CME 
clearing  member,  the  CME  member's 
transaction  will  clear  in  the  ACH 
account  and  CME  as  ACH  will  be  the 
OCC  clearing  member  on  the  trade.  If 
both  sides  of  a  matched  trade  are 
cleared  through  CME,  there  will  be  no 
effect  on  the  open  interest  on  OCC's 
books,  and  OCC  will  have  no  obligation 
on  the  trade  except  to  the  limited  extent 
described  below  in  the  case  of  delivery 
obligations  on  physically-settled  stock 
futures.  The  rights  and  obligations  of 
CME  members  with  respect  to  security 
futures  cleared  through  CME  will  be 
determined  under  the  rules  of  CME,  but 
Section  4(a)  of  the  ACH  Agreement 
requires  that  CME's  rules  provide  that 
the  terms  of  security  futures  cleared  by 
CME  will  be  identical  to  the  terms  of 
security  futures  cleared  by  OCC  and  that 


any  adjustments  to  the  terms  of 
outstanding  contracts  must  be  identical 
and  take  effect  at  the  same  time  to 
ensure  fungibility  and  maintain  a 
balanced  open  interest  at  both  clearing 
organizations. 

Section  8,  "Allocation  of  Clearing 
Responsibilities,"  of  the  ACH 
Agreement  is  consistent  with  the  terms 
of  OCC  Rule  1303  as  amended  in  this 
filing.  It  is  intended  to  permit  the  use  of 
the  ACH  arrangements  by  CME 
members  only  to  the  extent  that  clearing 
through  OCC  directly  might  reasonably 
impose  a  hardship.  An  OCC  clearing 
member  that  is  or  that  has  an  affiliate 
that  is  a  CME  clearing  member  may 
clear  through  CME  until  one  year  after 
the  commencement  of  security  futures 
trading,  at  which  point  all  trades  of  such 
entity  must  be  cleared  through  OCC 
imless  OCC  consents  to  an  extension  of 
time.  However,  where  a  futures  affiliate 
of  an  OCC  clearing  member  is 
substantially  larger  than  the  clearing 
member,  OCC  has  agreed  to  permit  the 
affiliate  to  clear  through  CME 
indefinitely  on  the  ground  that  where 
the  principal  business  of  the 
consolidated  entities  is  a  futures 
business  it  is  inappropriate  to  compel 
all  security  futures  clearing  to  be 
directed  through  the  securities 
affiliate, '  ^  A  CME  clearing  member  that 
is  not  an  OCC  clearing  member  and  is 
not  an  affiliate  of  an  OCC  clearing 
member  may  clear  its  security  futures 
trades  through  CME  indefinitely.  By 
generally  requiring  firms  that  are  OCC 
clearing  members  or  that  have  affiliates 
that  are  OCC  clearing  members  to  take 
the  necessary  steps  to  clear  their 
security  futures  activity  directly  through 
the  OCC  clearing  member,  the  ACH 
Agreement  limits  the  mutual 
uncollateralized  exposure  between  OCC 
and  CME  and  minimizes  the  number  of 
transactions  that  require  coordinated 
clearance  and  settlement  by  two 
clearing  organizations,^^  For  the  same 
purpose  of  minimizing  unnecessary-  use 
of  the  ACH  arrangement,  the  OCX 
Clearing  Agreement  as  noted  above 
prohibits  the  ACH  from  soliciting  its 
members  to  clear  transactions  through 
the  ACH  rather  than  through  OCC. 

In  order  to  comply  with  the  customer 
segregation  rules  under  the  CEA, 
Section  9(a),  "Maintenance  of  CME 


"'Interpretations  and  Policies  01  to  Rule  1303 
'♦  In  approving  CX^Cs  previous  ACH  arrangement 
with  the  Associate  Clearing  House  Amsterdam,  the 
Commission  stated,  "As  a  general  matter,  the 
Commission  believes  that  CXX-issued  options 
should  be  cleared  through  full  OCC  clearing 
members  and  not  through  intermediaries  created 
only  for  clearing  purposes."  Securities  Exchange 
Act  Release  No.  24832  (August  21.  1987).  52  FR 
32377,  n.16  (File  No.  SR-OCC-87-9] 
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Accounts."  of  the  ACH  Agreement 
requires  CME  to  have  two  accounts  at 
OCC.  one  for  proprietan'  positions  and 
one  for  customer  positions.  Each  will 
function  as  an  omnibus  account 
containing  the  positions  and  margin 
carried  bv  CME  members  for  whom 
CME  acts  as  an  ACH.  The  'CME 
Proprietary  Account"  will  carry  only 
transactions  of  persons  whose  accounts 
on  the  books  of  the  carrying  CME 
clearing  member  are  'proprietary' 
accounts"  as  defined  in  CFTC 
Regulation  1.3(yl.  The  "CME  Customer 
Account"  will  earn.-  only  transactions  of 
customers  of  CME  clearing  members 
and  will  be  subject  to  the  customer 
protection  provisions  of  the  C'FTC.  In 
accordance  with  those  provisions. 
Section  9(b)  of  the  ACH  Agreement 
provides  that  OCC  will  have  a  lien  on 
the  positions  in  the  CME  Customer 
Account  as  security  for  CME's 
obligations  to  OCC  only  with  respect  to 
positions  and  transactions  in  that 
account.  In  ct)ntrast.  OCC  will  have  a 
lien  on  and  security  interest  in  the 
positions  in  the  CME  Proprietary 
Account  as  security  for  all  obligations  of 
CME  to  OCC  under  the  ACH  Agreement. 

As  noted  above.  OCC  has  agreed  in 
Section  4  of  the  ACH  .Agreement  to 
perform  a  limited  role  in  connection 
with  delivery  obligations  of  CME 
clearing  members  arising  from 
phvsicallv-settled  security  futures  in 
CME  member  accounts.  CME  will 
require  each  of  its  clearing  members  that 
trades  physically-settled  security  futures 
to  enter  into  arrangements  satisfactory 
to  OCC  through  which  an  OCC  stock 
clearing  member  will  agree  to  act  on  the 
CME  clearing  member's  behalf  for  the 
purpose  of  settling  through  the  facilities 
of  National  Securities  Clearing 
Corporation  i'NSCC")  or  otherwise 
delivery  obligations  arising  from 
maturing  security  futures  contracts  in  its 
accounts  at  CME.  Promptly  following 
the  close  of  trading  on  the  last  trading 
day  prior  to  maturity  of  any  series  of 
phvsicallv-settled  security  futures.  CME 
will  notify  OCC  of  the  identity  of  each 
OCC  clearing  member  that  will  be 
obligated  to  receive  or  to  deliver  stock 
on  behalf  of  CME  members  and  the 
quantity  of  each  underlying  stock  to  be 
received  or  delivered.  C)CC  will  include 
these  receive  and  deliver  obligations 
with  the  other  receive  and  deliver 
obligations  of  its  clearing  members  in  its 
reports  to  NSCC  in  accordance  with 
OCC  Rule  913   In  the  event  that 
settlement  is  rejected  by  NSCC!  for  any 
reason,  settlement  will  be  completed 
between  the  delivering  and  receiving 
OCC  clearing  members  in  accordance 
with  OCC's  rules,  but  CME  will  be 


responsible  to  OCC  for  any  loss 
reasonably  determined  by  OCC  to  have 
been  incurred  by  it  as  a  result  of  an  OCC 
clearing  member  default  in  connection 
with  settlements  arising  from  security 
futures  contracts  in  CME  clearing 
member  accounts.  OCC  will  not  require 
the  delivering  OCC  clearing  member  or 
receiving  OCC  clearing  member  to 
deposit  margin  with  OCC  with  respect 
to  settlements  attributable  to  security 
futures  in  CME  clearing  member 
accounts  but  will  instead  look  to  the 
credit  of  CME. 

III.  Discussion 

Section  19(b)(2)  of  the  Act  directs  the 
Commission  to  approve  a  proposed  rule 
change  of  a  self-regulator\'  organization 
if  it  finds  that  such  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
such  organization.  For  the  reasons  set 
forth  below,  the  Commission  believes 
that  OCC's  proposed  rule  change  is 
consistent  with  OCC's  obligations  under 
Section  17A(b)(:})(F)  which  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.''* 

By  providing  a  transition  period  for 
those  OCC  members  that  are  also  ACH 
members  to  adopt  their  systems  to  clear 
securities  futures  through  OCC  and  by 
adopting  the  OCX  Agreement  and  the 
ACH  Agreement.  OCC  is  further 
establishing  itself  as  a  facility  capable  of 
providing  for  the  prompt  and  accurate 
clearance  and  settlement  of  security 
futures  transactions.  Accordingly,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  OCC's 
obligations  under  section  17A  of  the 
Act. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  1 7 A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

It  is  tht^reforp  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-2002-07)  be.  and  hereby  is. 
approved. 


For  the  Clomniission  by  the  Division  of 
Market  Regulation.  [)ursiiant  to  delegated 
rfiithority  "■ 

Margaret  H.  McFarland, 
Deputy  Secrvtan,-. 
|FK  Doc.  02-26682  Filed  10-18-02;  8:45  nml 

BILUNG  CODE  801 0-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  4152] 

Notice  of  Meetings:  United  States 
international  Telecommunication 
Advisory  Committee  Preparations  for 
Various  Telecommunication 
Standardization  Meetings 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory' 
Committee  (ITAC).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  policy,  technical  and  operational 
issues  with  respect  to  international 
telecommunications  standardization 
bodies  such  as  the  International 
Telecommunication  Union. 

The  ITAC  will  meet  to  prepare  for  the 
February  2003  meeting  of  the 
Telecommunication  Sector  Advisory 
Group  (TSAG)  on  October  30.  November 
19.  and  December  19.  2002  from  9:30  to 
noon  at  locations  in  the  Washington.  DC 
area  to  be  determined. 

Members  of  the  public  will  be 
admitted  to  the  extent  that  seating  is 
available,  and  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Directions  to  the  meeting 
location  and  on  which  entrance  to  use 
may  be  determined  by  calling  the  ITAC 
Secretariat  at  202-647-0965.  202-647- 
2592  or  e-mail  to  minardje@state.gov. 

Dated:  October  17.  2002. 
Cecily  Holiday, 

Director.  Radiocommunication 

Standardization.  Department  of  State. 

|FR  Doc.  02-26852  Filed  10-18-02;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comment  on 
Review  of  Employment  Impact  of 
United  States-Chile  Free  Trade 
Agreement 

agency:  Office  of  the  United  States 

Trade  Representative.  Department  of 

Labor. 

ACTION:  Request  for  comments. 

summary:  The  interagency  Trade  Policy 
Staff  Committee  (TPSC)  gives  notice  that 


•*  15  U.S.C.  78q-l|bH3)(F). 


"'17CFR200.30-J(a)(12). 


the  Office  of  the  United  States  Trade 
Representative  (USTR)  and  the 
Department  of  Labor  are  initiating  a 
review  of  the  impact  of  the  proposed 
U.S.-Chile  Free  Trade  Agreement  (FTA) 
on  United  States  employment,  including 
labor  markets.  This  notice  seeks  written 
public  comment  on  potentially 
significant  sectoral  or  regional 
employment  impacts  (both  positive  and 
negative)  in  the  United  States  as  well  as 
other  likely  labor  market  impacts  of  the 
FTA. 

DATES:  USTR  and  the  Department  of 
Labor  will  accept  any  comments 
received  during  the  course  of  the 
negotiations  of  the  FTA.  However, 
comments  should  be  received  by  noon, 
November  15,  2002,  to  be  assured  of 
timely  consideration  in  the  preparation 
of  the  report. 

ADDRESSES:  Submissions  by  electronic 
mail:  FR0043@ustr.gov  (written 
comments).  Submissions  by  facsimile: 
Gloria  Blue,  Executive  Secretary,  Trade 
Policy  Staff  Conmiittee,  at  202/395- 
6143. 

The  public  is  strongly  encouraged  to 
submit  documents  electronically  rather 
than  by  facsimile.  (See  requirements  for 
submissions  below.) 
FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  TPSC,  Office  of  the 
USTR,  1724  F  Street,  NW.,  Washington, 
DC  20508,  telephone  (202)  395-3475. 
Substantive  questions  concerning  the 
employment  impact  review  should  be 
addressed  to  Jorge  Perez-Lopez, 
Director,  Office  of  International 
Economic  Affairs,  Bureau  of 
International  Labor  Affairs,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  693-4883,  or  William 
Clatanoff,  Assistant  U.S.  Trade 
Representative  for  Labor,  telephone 
(202) 395-6120. 

SUPPLEMENTARY  INFORMATION:  On 
November  29,  2000,  Presidents  Clinton 
and  Lagos  announced  their  intention  to 
negotiate  a  U.S.-Chile  Free  Trade 
Agreement  (FTA).  Negotiations  were 
launched  on  December  6,  2000,  in 
Washington,  DC  On  December  14,  2000. 
USTR  issued  a  public  notice  of  intent  to 
conduct  negotiations,  initiation  of  an 
environmental  review  under  Executive 
Order  13141,  and  request  for  comments 
(65  FR  78077,  Dec.  14,  2000).  The 
negotiations  have  made  substantial 
progress  and  are  expected  to  conclude 
in  the  coming  months. 

On  November  7,  2001,  the  Office  of 
the  U.S.  Trade  Representative,  through 
the  Trade  Policy  Staff  Committee, 
published  and  sought  comments  on  the 


draft  environmental  review  of  the 
proposed  U.S.-Chile  Free  Trade 
Agreement  (66  FR  56366,  Nov.  7.  2001). 
The  draft  environmental  review  was 
conducted  pursuant  to  Executive  Order 
13141  and  its  accompanying  guidelines 
(65  FR  79442,  Dec.  19.  2000).  Persons 
seeking  to  submit  comments  concerning 
the  review  of  the  FTA's  employment 
impact  are  referred  to  the  draft 
environmental  review,  which  contains 
information  on  the  potential  trade  and 
economic  effects  and  a  summary  of  each 
chapter  of  the  proposed  FTA.  The  draft 
report  may  be  found  on  the  USTR  Web 
site  at  http://wv^w.ustr.gov/ 
environment/draftchileer.pdf. 

Section  2102(c)(5)  of  the  Bipartisan 
Trade  Promotion  Act  of  2002.  19  U.S.C. 
3802(c)(5).  directs  the  President  to 
"review  the  impact  of  future  trade 
agreements  on  United  States 
employment,  including  labor  markets, 
modeled  after  Executive  Order  13141  to 
the  extent  appropriate  in  establishing 
procedures  and  criteria,  report  to  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the 
Committee  on  Finance  of  the  Senate  on 
such  review,  and  make  that  report 
available  to  the  public,"  USTR  and  the 
Department  of  Labor  will  be  conducting 
the  employment  review  through  the 
interagency  Trade  Policy  Staff 
Committee  (TPSC). 

The  employment  impact  review 
initiated  by  this  Federal  Register  notice 
will  be  based  on  the  following  elements, 
which  are  modeled,  to  the  extent 
appropriate,  after  those  in  Executive 
Order  13141.  The  review  will  be:  (1) 
Written;  (2)  made  available  to  the  public 
in  draft  form  for  public  comment,  to  the 
extent  practicable;  and  (3)  made 
available  to  the  public  in  final  form. 

Comments  may  be  submitted  on 
potentially  significant  sectoral  or 
regional  employment  impacts  (both 
positive  and  negative)  in  the  United 
States  as  well  as  other  likely  U,S.  labor 
market  impacts  of  the  FTA.  Persons 
submitting  comments  should  provide  as 
much  detail  as  possible  in  support  of 
their  submissions. 

Submitting  Comments:  To  ensure 
prompt  and  full  consideration  of 
responses,  the  TPSC  strongly 
recommends  that  interested  persons 
submit  comments  by  electronic  mail  to 
the  following  e-mail  address: 
FR0043@ustr.gov.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "Chile 
Employment  Review."  Documents 
should  be  submitted  as  either 
WordPerfect,  MSWord,  or  text  (.TXT) 
files.  Supporting  documentation 
submitted  as  spreadsheets  is  acceptable 
as  Quattro  Pro  or  Excel,  For  any 


document  containing  business 
confidential  information  submitted 
electronically,  the  file  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC-".  and  the 
file  name  of  the  public  version  should 
begin  with  the  character  "P-".  The  "P- 
"  or  "BC-"  should  be  followed  by  the 
name  of  the  submitter.  Persons  who 
make  submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  pursuant 
to  15  CFR  2003.5,  except  confidential 
business  information  exempt  from 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2003.6  must  be  clearly 
marked  "Business  Confidential  "  at  the 
top  of  each  page,  including  any  cover 
letter  or  cover  page,  and  must  be 
accompanied  by  a  non-confidential 
summar\'  of  the  confidential 
information.  All  public  documents  and 
non-confidential  summaries  shall  be 
available  for  public  inspection  in  the 
USTR  Reading  Room  in  Room  3  of  the 
annex  of  the  Office  of  the  USTR,  1724 
F  Street,  NW.,  Washington,  DC  20508. 
An  appointment  to  review  the  file  may 
be  made  by  calling  (202)  395-6186.  The 
USTR  Reading  Room  is  generally  open 
to  the  public  from  10-12  a.m.  and  1-4 
p,ra.  Monday  through  Friday. 
Appointments  must  be  scheduled  at 
least  48  hours  in  advance. 

General  information  concerning  the 
Office  of  the  United  States  Trade 
Representative  may  be  obtained  by 
accessing  its  Internet  server  (http:// 
w^\'w. ustr.gov]. 

Carmen  Suro-Bredie, 

Chairman.  Trade  Policy  Staff  Committee. 
[FR  Doc.  02-267.31  Filed  10-16-02;  3:45  pm] 

BILUNG  CODE  3190-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comment  on 
Review  of  Employment  impact  of 
United  States-Singapore  Free  Trade 
Agreement 

AGENCY:  Office  of  the  United  States 

Trade  Representative,  Department  of 

Labor. 

ACTION:  Request  for  comments. 
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SUMMARY:  The  interagency  Trade  Policy 
Staff  Committee  (TPSC)  gives  notice  that 
the  Office  of  the  United  States  Trade 
Representative  (USTR)  and  the 
Department  of  Labor  (Labor)  are 
initiatmg  a  review  of  the  impact  of  the 
proposed  L'.S.-Singapore  Free  Trade 
Agreement  (FTA)  on  United  States 
emplovment.  including  labor  markets. 
This  notice  seeks  written  public 
comment  on  potentially  significant 
sectoral  or  regional  employment 
impacts  (both  positive  and  negative)  in 
the  United  States  as  well  as  other  likely 
labor  market  impacts  of  the  FTA. 
DATES:  USTR  and  Labor  will  accept  any 
comments  received  during  the  course  of 
the  negotiations  of  the  FTA  However, 
comments  should  be  received  by  .t  p.m.. 
November  8.  2002  to  be  assured  of 
timelv  consideration  in  the  preparation 
of  the  report. 

ADDRESSES: 

Submissions  hy  electronic  mail: 
FRU044iyustr.gov  (written  comments). 

Submissions  by  facsimilf  Gloria  Blue. 
Executive  Secretarv.  Trade  Policv  Staff 
Committee,  at  (202)  395-6143. 

The  public  is  strongly  encouraged  to 
submit  documents  electronically  rather 
than  bv  facsimile.  (See  requirements  for 
submissions  below.) 

FOR  FURTHER  INFORMATION  CONTACT:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretarv.  TPSC.  Office  of  the 
USTR.  1724  F  Street,  N\V.  Washington. 
DC  20508.  telephone  (202)  395-3475. 
Substantive  questions  concerning  the 
emplovment  impact  review  should  be 
addressed  to  lorge  Perez-Lopez, 
Director.  Office  of  International 
Economic  Affairs,  Bureau  of 
International  Labor  Affairs,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N\V,  Washington.  DC  20210. 
telephone  (202)  693-4883.  or  William 
Ciatanoff.  Assistant  U.S.  Trade 
Representative  for  Labor,  telephone 
(202) 395-6120. 

SUPPLEMENTARY  INFORMATION:  On 
November  29.  2000.  USTR  issued  a 
public  notice  of  intent  to  conduct 
negotiations,  initiation  of  an 
environmental  review  under  Executive 
Order  13141.  "Environmental  Review  of 
Trade  Agreements"  (64  FR  63169.  Nov. 
16,  1999)  and  request  for  comments  on 
a  proposed  U.S. -Singapore  FTA  (65  FR 
71197.  Nov.  29.  2000).  Negotiations  on 
the  U.S. -Singapore  Free  Trade 
Agreement  were  launched  in  December 
2000.  The  negotiations  have  made 
substantial  progress  and  are  expected  to 
conclude  in  the  coming  months. 

On  August  8,  2002,  USTR,  on  behalf 
of  the  Trade  Policv  Staff  Committee 
(TPSC).  published  and  sought 


comments  on  a  draft  environmental 
review  of  the  proposed  FTA  (67  FR 
53035,  Aug.  14,  2002).  The  draft 
environmental  review  was  conducted 
pursuant  to  Executive  Order  13141  and 
its  accompanying  guidelines  (65  FR 
79442,  Dec.  19.  2000).  Persons  seeking 
to  submit  comments  concerning  the 
review  of  the  FTA's  employment  impact 
are  referred  to  the  draft  environmental 
review,  which  contains  information  on 
the  potential  trade  and  economic  effects 
and  a  summarv  of  each  chapter  of  the 
proposed  FTA.  The  draft  report  is 
available  on  the  USTR  Web  site  at  http:/ 
/www.ustr  gov/pnvironment/ 
2()02signapore.pdf. 

Section  2102(c)(5)  of  the  Bipartisan 
Trade  Promotion  Act  of  2002.  19  U.S.C. 
3802(c)(5).  directs  the  President  to 
"review  the  impact  of  future  trade 
agreements  on  United  States 
emplovment.  including  labor  markets, 
modeled  after  Executive  Order  13141  to 
the  extent  appropriate  in  establishing 
procedures  and  criteria,  report  to  the 
Committee  on  Ways  and  Means  of  the 
House  of  Representatives  and  the 
(iommittee  on  Finance  of  the  Senate  on 
such  review,  and  make  that  report 
available  to  the  public."  USTR  and  the 
Department  of  Labor  will  be  conducting 
the  employment  review  through  the 
interagency  Trade  Policv  Staff 
Committee  (TPSC). 

The  employment  impact  review 
initiated  by  this  Federal  Register  notice 
will  be  based  on  the  following  elements, 
which  are  modeled,  to  the  extent 
appropriate,  after  those  in  Executive 
Order  13141.  The  review  will  be:  (1) 
Written;  (2)  made  available  to  the  public 
in  draft  form  for  public  comment,  to  the 
e.xtent  practicable:  and  (3)  made 
available  to  the  public  in  final  form. 

Comments  may  be  submitted  on 
potentiallv  significant  sectoral  or 
regicmal  emphjyment  impacts  (both 
positive  and  negative)  in  the  United 
States  as  well  as  other  likely  U.S.  labor 
market  impacts  of  the  FTA.  Persons 
submitting  comments  should  provide  as 
much  detail  as  possible  in  support  of 
their  submissions. 

Submitting  Comments:  To  ensure 
prompt  and  full  consideration  of 
responses,  the  TPSC  strongly 
recommends  that  interested  persons 
submit  comments  by  electronic  mail  to 
the  following  e-mail  address: 
FH0044'e}ustr.gov.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "Singapore 
Employment  Review."  Documents 
should  be  submitted  as  either 
WordPerfect,  MSWord.  or  text  (.TXT) 
files.  Supporting  documentation 
submitted  as  spreadsheets  is  acceptable 
as  Quattro  Pro  or  Excel.  For  any 


document  containing  business 
confidential  information  submitted 
electronically,  the  file  name  of  the 
business  confidential  version  should 
begin  with  the  characters  "BC-",  and  the 
file  name  of  the  public  version  should 
begin  with  the  character  "P- ".  The 
"P- '  or  "BC-"  should  be  followed  by  the 
name  of  the  submitter.  Persons  who 
make  submissions  by  e-mail  should  not 
provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  pursuant 
to  15  CFR  2003.5.  except  confidential 
business  information  exempt  from 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2003.6  must  be  clearly 
marked  "Business  Confidential"  at  the 
top  of  each  page,  including  any  cover 
letter  or  cover  page,  and  must  be 
accompanied  by  a  non-confidential 
summary'  of  the  confidential 
information.  All  public  documents  and 
non-confidential  summaries  shall  be 
available  for  public  inspection  in  the 
USTR  Reading  Room  in  Room  3  of  the 
annex  of  the  Office  of  the  USTR.  1 724 
F  Street.  NW,  Washington.  DC  20508. 
An  appointment  to  review  the  file  may 
be  made  by  caUing  (202)  395-6186.  The 
USTR  Reading  Room  is  generally  open 
to  the  public  from  10  p.m-12  p.m.  and 
1  p.m— 4  p.m.  Monday  through  Friday. 
Appointments  must  be  scheduled  at 
least  48  hours  in  advance. 

General  information  concerning  the 
Office  of  the  United  States  Trade 
Representative  may  be  obtained  by 
accessing  its  Internet  server  (http:// 
is-ww. ustr.gov]. 

Carmen  Suro-Bredie. 

Chairman.  Trade  Policy  Staff  Committee. 
|FR  Doc.  02-26732  Filed  10-16-02;  3:46  pm] 

BILUNG  CODE  319(M)1-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


[USCG-2002-13487] 

Environmental  Assessment  of 
Implementation  of  the  Coast  Guard 
Training  Center  Cape  May's  Integrated 
Natural  Resource  Management  Plan 

agency:  Coast  Guard,  DOT. 


ACTION:  Notice  of  availability  and 
request  for  comments. 


SUMMARY:  The  Coast  Guard  announces 
the  availability  of  an  Environmental 
Assessment  (EA)  of  Implementation  of 
the  f  ;oast  Guard  Training  Center  Cape 
May's  Integrated  Natural  Resources 
Management  Plan  (INRMP)  Cape  May, 
New  Jersey.  The  Coast  Guard  concluded 
that  the  implementation  of  the  INRMP 
would  not  have  a  significant,  adverse 
impact  on  the  environment  and 
therefore  has  issued  a  draft  Finding  of 
No  Significant  Impact  (FONSl).  We 
request  vour  comments  on  the  EA. 
INRMP  and  draft  FONSI. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  November  20.  2002. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  Bv  mail  to  the  Docket  Management 
Facility.  (USCG-2002-13487).  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 

(2)  By  delivery  to  Mr.  Chris  Hajduk. 
Chief — Environmental  Protection  and 
Safety  Section,  U.S.  Coast  Guard 
Training  Center  Cape  May,  1  Munro 
Avenue.  Cape  May,  New  JA-sey.  08204 
or  by  e-mail  at 
chajduk@tracencapemay.uscg.mil 

(3)  Bv  fax  to  the  Docket  Management  . 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  the  INRMP. 
EA.  and  draft  FONSI.  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC.  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidavs. 
The  INRMP.  EA.  and  draft  FONSI  also 
will  be  available  for  inspection  or 
copying  at  the  Cape  May  County 
Library.  30  West  Mechanic  St..  Cape 
May  Court  House.  NJ  08210,  telephone: 
609-463-6350.  You  may  also  find  this 
docket,  including  the  EA,  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
vou  have  questions  on  this  notice,  the 
proposed  project,  or  the  associated 
INRMP,  contact  Mr.  Chris  Hajduk, 
Chief — Environmental  Protection  and 
Safety  Section,  U.S.  Coast  Guard 
Training  Center  Cape  May,  telephone 
609-898-6889,  or  via  e-mail  at 


chajduhatnicencapemay. uscg.mil.  If 
you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Ms.  Dorothy  Beard.  Chid.  Dockets. 
Department  of  Transportation,  and     . 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  review  and 
submit  c;omments  on  the  En\ironmental 
Assessment  (EA)  of  our  Integrated 
Natural  Resource  Management  Plan 
(INRMP)  tor  the  (^oast  Guard  Training 
Cientnr  in  (^ape  May.  New  Jersey,  and 
our  draft  Finding  Of  No  Significant 
Impact  (FONSI).  If  you  do  so.  please 
include  vour  name  and  address,  idcniitv 
the  docket  number  (USCC;-2002- 
13478),  indicate  the  specific  document 
and  section  of  that  document  to  which 
each  comment  applies,  and  give  the 
reason  for  each  (comment.  Please  submit 
all  comments  and  related  material  in  an 
unbound  format,  no  larger  than  8'     by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  that  your 
submission  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  rec(Mved  during 
the  comment  period. 

Proposed  Action 

We  have  prepared  an  EA.  The  EA 
identifies  and  examines  the  reasonable 
alternatives  and  assesses  their  potential 
environmental  impact.  Our  preferred 
alternative  is  to  implement  the 
Integrated  Natural  Resources 
Management  Plan  (INRMP). 

We  are  requesting  your  comments  on 
environmental  concerns  you  may  have 
related  to  the  EA  and  the  draft  FONSI. 
This  includes  suggesting  analyses  and 
methodologies  for  use  in  the  EA  or 
possible  sources  of  data  or  information 
not  included  in  the  EA.  Your  comments 
will  be  considered  in  preparing  the 
complete  EA. 

Environmental  Assessment  and  Draft 
Finding  of  No  Significant  Impact 

The  EA  examines  potential  effects  of 
the  proposed  action  of  implementing 
the  INRMP  on  20  resource  areas: 
environmental  setting,  climate,  air 
quality,  noise,  topography,  geology, 
soils,  water  resources,  wetlands, 
fioodplain  and  coastal  zones,  aquatic 
habitat,  riparian  habitat,  terrestrial 
ecosystems,  fauna,  endangered, 
threatened,  and  rare  species,  land  use. 
facilities,  hazardous  and  toxic  materials, 
socioeconomic  resources,  and 
environmental  justice.  The  INRMP 
integrates  all  aspects  of  natural  resource, 
management  at  TRACEN  Cape  May.  and 
identifies  management  approaches  that 


would  bfMiefit  local  ec  osn  stciii--    The 
INRMP  was  tievel()i)i'd  using  .m 
interdisciplinary  approach  that  solicited 
information  from  a  \arit'ty  of  Ftnieral. 
state,  and  loc;al  agencies  and  groups.  An 
INRMP  Focus  Group  was  formed,  which 
included  key  Installatiim  personnel  and 
indi\iduals  from  various  agencies  and 
groups  that  hd\e  an  interest  in  TRACEN 
Ciape  May  and  the  management  of  its 
resources.  Agencies  in\olved  in  the 
process  include  U.S.  Fish  and  Wildlife 
Service  and  New  lersey  Di\  ision  of  Fish 
and  Wildlife  Management.  Proper 
utilization  of  this  Plan  for  the 
( (inservation  of  natural  resources  should 
not  impair  the  .ihility  of  tiie  Installation 
to  perf(jrin  its  niission(s). 

The  EA  concluded  that  th<' 
implementation  of  the  INRMP  would 
not  have  a  signilic  ant.  adverse  iin|iact 
on  the  eiuironment — resulting  in  thr 
issuance  of  a  draft  Finding  Of  Nn 
Significant  Impact  (FONSI).  An 
Envinmmental  Impact  Statement  is  not 
required  prior  to  implementation  of  the 
proposed  action. 

DaliKl:  (Octubei  10.  2002. 
n.S.  Klipp. 

Coniinundrr.  L'.S.  Coast  (Jiiard.  Facilities 
i.ii;4ineer.  Coast  Guard  Training  Center  Cape. 
May. 
|FR  Due.  02-2(>720  iilm!  10-18-02:  H:-15  anil 

BILLING  CODE  491Q-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Tarrant  County,  TX 

agency:  Federal  Highwav 
AdminLstration  (FHWA).'DOT. 
action:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  we  are 
rescinding  the  Notice  of  Intent  (NOI)  to 
prepare  an  environmental  impact 
statement  (EIS)  for  proposed 
improvements  to  State  Highway  199 
(S.H.  199)  in  Tarrant  County.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  A.  Bauer.  P.E..  Distric:t  Engineer. 
Federal  Highway  Administration.  300 
East  8th  Street,  Room  826.  Austin.  Texas 
78701;  Telephone:  (512)  536-5950. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Texas 
Department  of  Transportation,  is 
rescinding  the  NOI  published  in  the 
Federal  Register  (4910-22)  on  February 
19.  1998.  to  prepare  an  EIS  for  proposed 
S.H.  199  in  Tarrant  County.  Texas.  The 
NOI  is  being  rescinded  because 
proposed  S.H.  121  described  as  the 
eastern  termini  in  the  NOI  has  not  been 
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constructed  and  the  North  Ontral  Texas 
Council  of  Governments  has  removed 
the  proposed  S.H.  199  from  the  current 
regional  mobility  plan.  Therefore,  the 
scope  of  S.H.  199  has  been  revised  and 
separate  environmental  documents  for 
future  improvements  to  S.H.  199  will  be 
prepared  as  needed. 

(Catalog  of  Federal  Domestic  Assistance 
Progrnm  .Number  20.20,S,  Highway  Planning 
anfi  Cx)nstru(:tion.  The  regulations 
implementing  Executive  Order  12:t72 
regardmg  mtergovernmenlal  lonsultalion  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on  October  10,  2002. 

Patrick  A.  Bauer, 

District  Enginfer.  Austin.  Texas. 

IFR  Doc.  02-26655  Filed  10-18-02;  8:45  ami 

BILUNG  CODE  4910-22-M 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

October  11.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasur\-  Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Dates:  Written  comments  should  he 
received  on  or  before  November  20. 
2002  tn  be  assured  of  consideration 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  \umber:  1512-0092. 

Form  \umber:  ATF  F  5100  31. 

Tvpe  of  Review:  Revision. 

Title:  Application  for  Ortification/ 
Exemption  of  Label/Bottle  Approval 
Under  the  Federal  Alcohol 
Admmistration  Act. 

Description:  The  Federal  Alcohol 
Administration  Act  regulates  the 
labeling  of  alcoholic  beverages  and 
designates  the  Treasury  Department  to 
oversee  compliance  with  regulations 
This  form  is  completed  by  the  regulated 
industrv  and  submitted  to  Treasury  as 
an  application  to  label  their  products. 
Treasur\'  oversees  label  applications  to 
prevent  consumer  deception  and  to 
deter  falsification  of  unfair  advertising 
practices  on  alcoholic  beverages. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Recordkeepers: 
10.982. 

Estmiated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping 
Burden:  4\.23R  hours. 

(Hearance  Officer:  Jacqueline  White 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New- 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  .\ble. 

Dffxirtnwntal  Ht'fmrts.  Management  Officer. 
IFK  Do(    t)2-2(i(>48  Filed  10-18-02;  8;45  am] 
BILUNG  CODE  481 0-31 -P 


Estimated  Nuntber  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent:  13  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
18,181  hours. 

Clearance  Officer:  Glenn  Kirkland. 
(202)  622-3428.  Internal  Revenue 
Service,  Room  6411-03,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
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Mary  A,  Able. 

Departmental  Reports.  Management  Officer. 
IFR  Doc.  02-26649  Filed  10-18-02;  8:45  am] 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY  DEPARTMENT  OF  THE  TREASURY 


Submission  for  OMB  Review; 
Comment  Request 

0<  tober  H.  2002 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasurv,  Room  2110,  1425  New  York 
Avenue',  NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  November  20, 
2002  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1519. 

Form  Number:  IRS  Form  1099-LTC. 

Tvpe  of  Review:  Extension. 

Title:  Long-Term  Care  and 
Accelerated  Death  Benefits. 

Description:  Under  the  terms  of  the 
Internal  Revenue  Code  sections  7702B 
and  lOlg,  qualified  long-term  care  and 
accelerated  death  benefits  paid  to 
chronicallv  ill  individuals  are  treated  as 
amounts  ret;eived  for  expenses  incurred 
for  medical  care.  Amounts  received  on 
a  per  diem  basis  in  excess  of  $175  per 
day  are  taxable.  Section  6050Q  requires 
all  such  amounts  to  be  reported. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  State.  Local  or 
Tribal  Government. 


Submission  for  OMB  Review; 
Comment  Request 

October  10,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  November  20. 
2002  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 

Form  Number:  IRS  Form  8874. 

Type  of  Review:  New  collection. 

Title:  New  Markets  Credit. 

Description:  Investors  use  Form  8874 
to  request  a  credit  for  equity 
investments  in  Community 
development  entities. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000, 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 8  hr.,  7  min. 
Learning  about  the  law  or  the  form — 53 

min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  4  min. 


Frequency  of  Response:  Annually, 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  100.900  hours. 

OMB  Number:  1545-1537. 

Regulation  Project  Number:  REG- 
253578-96  (NPRM). 

Type  of  Review:  Extension. 

Title:  Health  Insurance  Portability  for 
Group  Health  Plan;  (Temporary)  Interim 
Rules  for  Health  Insurance  Portability 
for  Group  Health  Plans. 

Description:  The  regulations  provide 
guidance  for  group  health  plans  and  the 
employers  maintaining  them  regarding 
requirements  imposed  on  plans  relating 
to  preexisting  condition  exclusions, 
discrimination  based  on  health  status, 
and  access  to  coverage. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  State, 
Local  or  Tribal  Government, 

Estimated  Number  of  Respondents: 
1,300,000. 

Estimated  Burden  Hours  Per 
Respondent:  Varies. 

Estimated  Total  Reporting  Burden: 
591,561  hours. 

Clearance  Officer:  Glenn  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03,  1111 
Constitution  Avenue,  NW,.  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F:  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  02-26650  Filed  10-18-02;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Order  180-01;  Financial 
Crimes  Enforcement  Network 

September  26,  2002, 

1 ,  By  virtue  of  the  USA  Patriot  Act  of 
2001  (Pub.  L.  No.  107-56,  Title  III, 
Subtitle  B,  Section  361(a)(2),  115  Stat. 
272,  329-332),  and  by  the  authority 
vested  in  me  as  Secretary  of  the 
Treasury,  it  is  hereby  ordered  that  the 
Financial  Crimes  Enforcement  Network 
("FinCEN"  or  the  Bureau")  is  re- 
established as  a  biu-eau  within  the 
Department.  The  head  of  the  Bureau  is 
the  Director.  Financial  Crimes 
Enforcement  Network,  who  shall 
perform  duties  under  the  general 
supervision  of  the  Secretary  and  under 
the  direct  supervision  of  the  Under 
Secretary  (Enforcement)  or  the  designee 
of  the  Under  Secretary. 

2,  Mission.  The  mission  of  FinCEN 
shall  be  to  fulfill  the  duties  and  powers 


assigned  to  the  Director,  Financial 
Crimes  Enforcement  Network,  in  the 
USA  Patriot  Act  of  2001,  codified  in 
relevant  part  at  31  U.S.C.  310(b).  to 
support  law  enforcement  efforts  and 
foster  interagency  and  global 
cooperation  against  domestic  and 
international  financial  crimes,  and  to 
provide  U.S.  policy  makers  with 
strategic  analyses  of  domestic  and 
worldwide  trends  and  patterns.  FinCEN 
works  toward  those  ends  through 
information  collection,  analysis,  and 
sharing,  as  well  as  technological 
assistance  and  innovative,  cost-effective 
implementation  of  the  Bank  Secrecy  Act 
and  other  Treasurv  authorities  assigned 
to  FinCEN. 

3.  Duties  and  Powers.  In  addition  to 
the  duties  and  powers  established  by 
the  USA  Patriot  Act  of  2001.  codified  in 
relevant  part  at  31  U.S.C.  310(b).  the 
Director  of  FinCEN  is  authorized  to 
issue  regulations  and  perform  other 
actions  for  the  purposes  of  carrying  out 
the  functions,  powers,  and  duties 
delegated  to  the  Director.  The  Director 
is  hereby  delegated  authority  to: 

a.  Take  all  necessary  and  appropriate 
actions  to  implement  and  administer  the 
provisions  of  Titles  I  and  II  of  Public 
Law  91-508,  as  amended,  (the  "Bank 
Secrecy  Act"),  which  is  codified  at  12 
U.S.C.  1829b,  12  U.S.C.  1951-59,  and  31 
U.S.C.  5311  et  seq..  including,  but  not 
limited  to,  the  promulgation  and 
amendment  of  regulations  and  the 
assessment  of  penalties: 

b.  Exercise  authority  for  enforcement 
of  and  compliance  with  the  regulations 
at  31  CFR  part  103  with  respect  to  the 
activities  of  agencies  exercising 
authority  thereunder  that  has  been 
redelegated  to  such  agencies  by  FinCEN 
under  paragraph  9  infra;  and 

c.  Design  and  implement  programs  of 
public  outreach  and  communication  to 
the  financial  community  and  the  general 
public  relating  to  the  functions  of  the 
Bureau  and  the  Department's  efforts  to 
prevent  and  detect  money  laundering 
and  other  financial  crime. 

4.  Authorities.  The  Director  of  FinCEN 
shall  possess  full  authority,  powers,  and 
duties  to  administer  the  affairs  of  and  to 
perform  the  functions  of  FinCEN, 
including,  without  limitation,  all 
management  and  administrative 
authorities  similarly  granted  to  Bureau 
Heads  or  Heads  of  Bureaus  in  Treasury 
Orders  and  Treasury  Directives.  The 
Director  shall  also  possess  authority  to 
request  one  or  more  other  government 
agencies  to  provide  administrative 
support  to  the  Bureau,  in  the  name  of 
the  Bureau  and  under  policies  adopted 
by  the  Director. 

5.  Transfer  of  Records  and  Property. 
There  shall  be  transferred  to  the  Bureau 


such  records  and  property  to  be 
determined  by  the  Assistant  Secretary 
(Management)/CFO,  in  consultation 
with  the  Under  Secretary  (Enforcement) 
and  the  Director,  as  are  necessary  or 
appropriate  to  carry  out  the  purposes  of 
this  Order. 

6.  Personnel.  FinCEN's  staff  shall  Ik- 
comprised  of  Treasury  Department 
employees  as  well  as  other  perscmnel 
detailed  to  FinCEN. 

7.  Chief  Counsel.  The  Office  of  Chief 
Counsel  of  FinCEN  shall  be  a  part  of  the 
Legal  Division,  under  the  super\'ision  of 
the  General  Counsel. 

8.  Regulations. 

a.  All  regulations  prescribed,  all  rules 
and  instructions  issued,  and  all  forms 
adopted  for  the  administration  and 
enforcement  of  the  Bank  Secrecy  Act. 
that  were  in  effect  or  in  use  on  the  date 
of  enactment  of  the  USA  Patriot  Act  of 
2001.  shall  continue  in  effect  as 
regulations,  rules,  instructions,  and 
forms  of  the  Bureau  until  superseded  or 
revised. 

b.  All  regulations  prescribed,  all  rules 
and  instructions  issued,  and  all  forms 
adopted  for  the  administraticm  of 
FinCEN  prior  to  it  becoming  a  bureau, 
that  were  in  effect  or  in  use  on  the  date 
of  enactment  of  the  USA  Patriot  Act  of 
2001.  shall  continue  in  effect  as 
regulations,  rules,  instructions,  and 
forms  of  the  Bureau  until  superseded  or 
revised. 

c.  The  terms  "Director,  Financial 
Crimes  Enforcement  Network." 
"Director,  Office  of  Financial 
Enforcement,"  and  "Assistant  Secretary 
(Enforcement)"  wherever  used  in 
regulations,  rules,  instructions,  and 
forms  issued  or  adopted  for  the 
administration  and  enforcement  of  the 
Bank  Secrecy  Act  that  were  in  effect  or 
in  use  on  the  date  of  enactment  of  the 
USA  Patriot  Act  of  2001 .  shall  be  held 
to  mean  the  Director  of  FinCEN. 

d.  All  regulations  issued  or  amended 
bv  the  Director  of  FinCEN  shall  be 
subject  to  approval  by  the  Under 
Secretary  (Enforcement)  or  a  designee  of 
the  Under  Secretary.  The  issuance  or 
amendment  of  regulations  by  the 
Director  shall  be  subject  to  Treasury 
Directive  28-01.  Preparation  and 
Review  of  Regulations." 

9.  Redelegation. 

a.  The  Director  of  FinCEN  may 
redelegate  any  authority  vested  under 
this  Order  to  an  officer  or  employee  of 
the  Treasury  Department,  including  its 
bureaus. 

b.  The  Director  of  FinCEN  may 
redelegate  any  authority  vested  in  the 
Director  to  an  officer  or  employee  of  an 
agency  other  than  the  Treasury 
Department,  when  authorized  by  law. 
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It)   RatiticdtKin   .-\nv  <!(  turn  hfn'tntnn- 
taken  that  is  runsi.stcnt  with  this  Onlt-r 
IS  hcrehv  affirmed  and  ratified 

11  (Hbi-T  Burfdu-^  Authnntif^  This 
Order  dues  not  affect  the  aiithnnties  nl 
the  ComniissKiner  uf  (lusturns  and  the 
Ciommissioner  of  Internal  Kevenue 
under  Treasury  Direttne  l")-jf      H.ink 
Secrecv  Act — I'.S.  Customs  .Ser\  ii  e  ' 
and  Treasury  Directive  15-4  1      H.iiik 
Secrecy  Act — Internal  Revenue 
Service,"  or  under  su(  (  essor  is-,u<uu  es 
to  those  Direi  tives. 

12  (auk  rlUitions. 

a  Treasury  Order  ll)')-()K. 
'Estahhshment  of  the  [•'niam  lal  (  rini>'> 
Enforcement  Netwnrk      d.ited  .April  -'."i 
19M().  I-.  superseded 

b.  Treasury  Uire<ti\e  i  =,-()!,     i^aiik 
Secrecy  Act  Regulations.  '  drited 
December  1 .  1992,  i^  i  am  eled 

c.  The  "Delegation  nt  .Xuthnritv  tu  the 
Director  of  the  P'lnancial  Crime-. 
Enforcement  Network,"  signed  In  the 
Assistant  Secretar\  i  Enforc  enienti,  dated 
Mav  1  ^  1994.  IS  (.anceled, 

d    All  existing  Treasur\  Orders  and 
Direc  tives  shall  be  read  in  .t  maruier  tfiat 
\s  (  onsistent  with  Fin('EN"s  status  as  a 
bureau  and  the  authorities  vested  in  the 
Director  of  FmCiEN  as  desi  rit)ed  in  this 
Order 

13.  Authonties^ 

a   Puhlit  Law  in7-,Th,  Tniting  and 
Strengthening  Amenta  bv  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (l  SA  PATRIOT 
Act)  Act  of  2001.  October  26.  2001.  Pub 
L.  107-56.  Title  III.  Subtitle  B,  Sec  tion 
361(a)(2).  115  Stat,  272,  ,52'rt-,Cf2, 
codified  m  relevant  part  at   U  U.S.C. 
J  10(b), 

b,  U  l.SX:.  ,)21(b), 

14   Office  of  Pnman,-  Intfi^'^t 
Direc  tor.  Financial  r'rime-,  Kiitorc  enimt 
Network 

Paul  H.  (r\eill. 

Secretary-  of  the  Treasury. 

IFR  Dnr    02-2fiR5fi  Filed  10-18-02;  8:45  am] 

BILLING  CODE  4810-25-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Docket  No.  959:  ATF  O  1 130.34] 

Delegation  of  the  Director's  Authorities 
In  27  CFR  Part  47,  Importation  of  Arms, 
Ammunition  and  Implements  of  War 

In    .\11  Bure.iu  Supervisors: 

1  /'ur/)ose  This  orcier  delegates  the 
Director's  authorities  to  subordinate 
.\TF  offit  lals  and  presc:ribes  the 
subordinate  ATF  offic:ials  with  whom 
persons  tile  doc  uments  which  are  not 
.\  I'i'  tonus 

2  Bii(  ki^rinniil  I  nder  current 
regulations,  the  Direc:tor  has  authority  to 
t.ike  final  action  cui  matters  relating  to 
pmc  ecfure  and  .idministration.  The 
Bureau  has  determined  that  certain  of 
these  authorities  should,  in  the  interest 
of  effu:iency.  be  delegatc>d  to  a  lower 
iirganizational  level 

<   Cdint'lliition  This  ATF  order 
I  .inc  els  the  portion  rt'ferring  to  part  47 
of  ATF  O  1  l.iO  4.  Delegation  Order- 
Delegation  of  Certain  Authorities  of  the 
Direc  tor  in  27  CFR  parts  47.  178.  and 
179,  dated  F' 15/97 

4    Dflftidtions  Under  the  authority 
\  i-sted  in  the  Direc:tor,  Bureau  of 
All  ohol.  Tobac:cc)  and  Firearms,  by 
Treasury  Department  Order  No.  120-01 
(formerly  221).  dated  lune  6,  1972.  and 
bv  2f)  CFR  301.7701-9,  this  ATF  order 
delegates  certain  authorities  to  take  final 
ac  tion  presc:ribeci  in  27  CFR  part  47  to 
subordinate  officials.  Also,  this  ATF 
order  presc;rihes  the  subordinate 
offic:ials  with  whom  applications. 
notices,  and  reports  required  by  27  CFR 
[lart  47.  which  are  not  ATF  forms,  are 
bled  The  attac;hed  table  identifies  the 
regulator\  sections,  authorities  and 
doc  uments  to  be  filed,  and  the 
subordinate  ATF  offic;ials.  The 
authorities  in  the  table  mav  not  be 
redelegated 


5   Questions.  If  you  have  questions 
about  this  order,  contact  the  Regulations 
Divisional  (202)  927-8210, 


Bradley  A.  Buckles, 

Dimtiir 


Regulatory  sec- 
tion 


Ottlcer(s)  auttionzed  to 
act  or  receive  document 


§47  32(a)  and  (c)     Legal  Instruments  Exam- 
iner. Firearms  and  Ex- 
plosives Imports  Branch 
(FEIB) 

§47  33  j  Legal  Instruments  Exam- 
iner. FEIB 

§47, 34(b)  Chief,  FEIB.  to  prescribe 

retention  period  of  less 
ttian  6  years   Director 
of  Industry  Operations 
'      to  prescribe  retention 
period  of  more  than  6 
years 

§47  35(a)  Chief,  FEIB 

§47  42(a)(2)  Legal  Instruments  Exam- 

iner, FEIB 

§47  43(c)  Legallnstruments  Exam- 
iner, FEIB 

§  47.44(a)  and  (b)     Legal  Instruments  Exam- 
iner, FEIB,  to  deny: 
Ctiief,  FEIB,  to  revoke, 
suspend  or  revise 

§47  44(0)  Ctiief,  Firearms  and  Ex- 
plosives Services  Divi- 
sion 

§  47.44(d)  Supervisory  Legal  Instru- 
ments Examiner.  FEIB. 
to  receive  permits. 

§47  51  j  Legal  Instruments  Exam- 
iner, FEIB 

§47  52(b)  Legal  Instruments  Exam- 
iner, FEIB 

§47  52(f) !  Legal  Instruments  Exam- 
iner, FEIB,  to  determine 
if  dcxuments  are  ac- 
ceptable Supervisory 
Legal  Instruments  Ex- 
aminer, FEIB.  with 
whom  certification  is 
filed,  and  to  require  ad- 
ditional documents. 
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ATF  Organization 


Director 


Assistant 

Special  Agent 

In  Charge 


Assistant  Director 
CField  Operations) 

Division  Director/  | 

Special  Agent  In  Charge       ; 


I  Assistant  EXrector 

'  (Firearms,   Explosives  an^    Arson)  : 


Chief,  Firearms,  Explosives    ! 
and  Arson  Services  Division 


:j::: 


Resident  Agent 

In  Charge/Group 

Supervisor 


n 


j      Special  Age 


nt       ! 


■      •  Director  of 

\     I  Industr>  Operations  •        j     [ 

j         Area  Supervisor         j 

j           Inspector  , 

I ^ 


Chief,  Firearms  and  j 

Explosives  Imports  Branch  . 


J 


:i_::_ 


Supervisory  Legal 
Instruments  Eixaminer 


:n 


Legal  Instruments 
?  Examiner  : 


This  is  not  a  complete  organizational  chart  of  ATF. 


[PR  Doc.  02-26679  Filed  10-18-02;  8:45  am] 
BILUNG  CODE  4810-31-C 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Customs  Trade  Symposium  2002 

agency:  Customs  Service,  Treasury. 
ACTION:  Notice  of  s3nnposium. 

SUMMARY:  This  dociunent  announces 
that  the  Customs  Service  will  convene 
a  major  trade  symposium  that  will 
feature  joint  discussions  by  Customs 
personnel,  members  of  the  trade 
commimity,  and  other  public  and 
private  sector  representatives  on 
international  trade  security  initiatives 
and  the  agency's  transition  to  the 
proposed  Department  of  Homeland 
Security.  Customs  Commissioner  Robert 
C.  Bonner  will  be  the  kejmote  speaker. 
Members  of  the  international  trade  and 
transportation  conmiunities  and  other 
interested  parties  are  encouraged  to 


attend,  and  those  attending  are 
requested  to  register  early. 

DATES:  A  reception  and  pre-registration 
will  be  held  on  Wednesday,  November 
20,  2002,  from  6  p.m.  until  8  p.m.  The 
symposium  will  be  held  on  Thiu'sday, 
November  21,  2002,  from  8:30  a.m.  until 
6  p.m.  and  will  include  a  special  session 
on  Friday,  November  22,  2002,  from  8 
a.m.  until  12  p.m.  All  registrations  must 
be  made  on-line  and  confirmed  with 
payment  by  November  14th. 

ADDRESSES:  The  meeting  will  be  held  in 
Washington,  DC  at  the  Ronald  Reagan 
Building  and  International  Trade 
Center,  at  1300  Peimsylvania  Avenue, 

NW. 

FOR  FURTHER  INFORMATION  CONTACT:  ACS 
Client  Representatives;  Customs 
Account  Managers;  Regulatory  Audit 
Trade  Liaisons;  or  the  Office  of  Trade 
Relations  at  (202)  927-1440  or  at 
traderelations@customs.treas.gov.  To 
obtain  the  latest  information  on  the 
progrjun  or  to  register  on-line,  visit  the 
Customs  Web  site  at  bttp:// 
www.customs.gov/trade2002. 


SUPPLEMENTARY  INFORMATION:  Customs 
will  be  convening  a  major  trade 
symposium  (Customs  Trade  Symposium 
2002)  on  Thursday,  November  21,  2002, 
from  8:30  a.m.  until  6  p.m.  and  on 
Friday,  November  22,  2002,  from  8  a.m. 
until  12  p.m.  at  the  Ronald  Reagan 
Building  and  International  Trade 
Center,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  EMU.  The  symposium 
will  feature  joint  discussions  by 
Customs  personnel,  members  of  the 
trade  community,  and  other  public  and 
private  sector  representatives  on 
international  trade  security  initiatives 
and  the  agency's  transition  to  the 
proposed  Department  of  Homeland 
Security.  Customs  Commissioner  Robert 
C.  Bonner  will  be  the  keynote  speaker. 
Members  of  the  international  trade  and 
transportation  communities  and  other 
interested  parties  are  encouraged  to 
attend. 

The  cost  is  $150  per  individual  and 
includes  all  symposium  activities. 
Interested  parties  are  requested  to 
register  early.  All  registrations  must  be 
made  on-line  at  the  Customs  Web  site 
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Hatwi  f>  tober  16,  2002. 
Robs  n  I)ci\ . 

.-\(  f;;?^  i)in'(  tor.  Office  of  Trade  Relations. 
\VR  Do(    02-2fiR72  Filed  10-18-02;  8:45  ami 

BILLING  CODE  M2(M)2   P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  A 

agency:  Intt'rnai  K.'\"mi(>  Sf-rvici'  (IKSi. 

Trt'd>ur\ 

action:  \i)tii  >•  ami  fMjw-t  tor 

coinnicnt^ 

SUMMARY:  Thf  DepdrtnHTit  nf  thf 

Trt'<i-.ur\-,  as  part  nf  its  (  (intmuiiiu;  I'tti  at 
ti)  rt'(iu(  I'  papiTwnrk  and  r-'^pi  .lult'iit 
^nlr(i^■^,  iiu  itfs  the  i;^'Il^>r.ll  puhlic   aini 
iithtT  P't'iit'ral  .ii;''ri(  ics  tn  takf  this 
ippiirtiinit\  tu  I  nmiiu'iit  ^pii  pinpns.Mi 
and  'ir  (  nntiiuiiiii;  intiiriiiatinn 
Coll'M  tmns.  as  rccjiiirt'd  bv  thi> 
PaptTWiirk  RfdiH  tion  At  t  nf  i>)M3    I'uh 

L  104-1 !  -44  r  s  (     nnt.'i  -  jr.Xn 
( airr'TitU    tii>'  IKS  is  snlu  itiim 


Cdiiiniriils  I  OIK  crniiig  Form  A. 
(jii.ihtK  atiniis  N  .Availabilitv  T'orm. 
DATES:  Wntti'ii  (  nniiniMits  should  he 
!,•<  .MM'il  nil  nr  l)cfnr('  !)('( (-iiibcr  JO.  2()()_' 
1. 1  be  assiiii'd  lit  I  (insid(>ratiiiii 
ADDRESSES:  Diom  t  all  wnttfii  i  Diiuiit'iits 
111  (ili'iui  1'    kirklaiid.  Internal  Rf\t'nuc 
,SiM\  II  I',  OMiin  ti4  1  1 .  1111  (Oust  it  Lit  11  in 
Aviiiie  \\V     Washington.  DC  20224 
FOR  FURTHER  INFORMATION  CONTACT: 
IvMjiic'sts  tiir  additiiinal  intoriiiation  nr 
(  iipifs  lit  thf  tiirin  and  instru(  tions 
shnuld  b.'  dirf(  t<'d  to  (iarol  Savage, 
;202  I  t)j  J-  iM4,'i.  iir  tliriiugh  the  intt'rnet 
[C.Mii  n.  :\  .s.\l'.-\r,f:";rs-  u'tni.  Internal 

Kr\  eiiuf  .SeiA  i(  e.  rniiin  ti4()7,    1111 

(  mistitiition  AvLTiuf  .\\V.,  Washington, 

1)(    J0224. 

SUPPLEMENTARY  INFORMATION: 

litl'-  Qii,iliti(  .itinns  \  .■\\ailahilitv. 

(  >MH  Suinhfi-   i:")4.i-l(iHl 

/•'  i;;;)  \iinihfr  F-'nrni  .\ 

.Mi^tnii  t   l-Hrni  .-\  is  uM'd  h\  external 
ap[ili(  .ints  a[i[)l\  ing  for  clem  al  and 
l.'i  hnii  al  piisitiiins  with  the  Internal 
K''\.'iiue  .Ser\  u  e   .\pplic:ants  will 
.  iiiii[ilete  intdrination  relating  to  their 
.iddress.  |iil)  (ireference,  veteran's 
[iretereiu  e  and  a  series  of  occupational 
ipiestidiis,  knnwledge  and  skills  aliing 
aitli  bai  kgriiund  information. 

iuiTfut  .\(  ?;m;is  There  are  no  c:hanges 
beiim  made  tn  the  form  at  this  time. 

/i/ir  nt  lii-virw    Kxtension  nf  ,i 
1  iirrenlh  ap[irn\ed  c.ollec  tmn. 

.\t/r(  tfd  ['ul)lii    Individuals. 
l^stiinated  Number  of  Rt>sponses:  40,000 

h'^tuuiitfd  Tmir  Fer  Hf.spo/KSf   30 
ininutes 

/•,sf;/;iofe(i  Total  .Annual  Burdrn 
//curs   4,^1, OOO. 

The  fnllnwing  paragraph  applies  to  all 
lit  the  (  111 le(  t inns  of  infurination  covered 
b\  this  111  itii  e: 


.•\n  agency  inav  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Hooks  or  records  relating  to  a  collection 
nf  information  must  be  retained  as  long 
<is  their  contents  may  become  material 
111  the  administration  of  any  internal 
revenue  law.  Cienerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  f.S.C.  6103. 

Request  for  Comments 

{'nmments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  rei:ord.  (iomments  are 
invited  on:  (a)  Whether  the  c(jllection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
ageni;v,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
informatiim;  (c)  wavs  to  enhance  the 
(ludlitv,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information, 

.XjiprnM'il    ()(  Uilier  l.'i.  lOiV^ 
Ciienn  P,  Kirkland. 

Ills  /fe/)n,-fs  Clfdniiu  r(  )lti( cr 
IK  Dim     02-2^72'^  I  lleil   III-IH-OJ;  H;4,^i  am] 
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Importation  of  Clementines  From  Spain; 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  02-O23-4] 
RIN  0579-AB40 

Importation  of  Clementines  From 
Spain 

AGENCY:  Animal  and  Plant  Health 
In.spection  .Service,  IJSDA. 
action:  Final  rule. 


SUMMARY:  We  are  amending  the  fruits 
and  vegetables  regulations  to  allow  the 
importation  of  Clementines  from  Spain 
to  resume  if  the  Clementines  are  cold 
treated  en  route  to  the  United  States, 
and  provided  that  other  pre-treatment 
and  post-treatment  requirements  are 
met.  These  requirements  include 
provisions  that  the  clementmes  be 
grown  in  accordance  with  a 
Mediterranean  fruit  fly  management 
program  established  by  the  Government 
of  Spam,  that  the  Clementines  be  subje<:t 
to  an  inspection  regimen  that  includes 
fruit  cutting  prior  to,  and  after,  cold 
treatment,  and  that  the  Clementines 
meet  other  conditions  designed  to 
protect  against  the  introduction  of  the 
Mediterranean  fruit  fly  into  the  United 
States.  This  final  rule  also  includes 
restrictions  on  the  distribution  of 
imported  Spanish  Clementines  for  the 
2002-2003  shipping  season  We  are 
faking  this  action  based  on  our  finding 
that  the  restrictions  described  in  this 
final  rule  will  reduce  the  risk  of 
introduction  of  Mediterranean  fruit  fly 
associated  with  the  importation  of 
Clementines  from  Spain. 
EFFECTIVE  DATE:  October  15.  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
I  Paul  C.adh.  Import  Specialist, 
Phvtdsanitarv  Issues  Nlanagement  Team. 
PPQ,  APHIS,  4700  River  Road  Unit  140. 
Riverdale.  MD  20737-1236.  (301)  734- 
6799 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  "Subpart — Fruits 
and  Vegetables'  (7  CFR  319  56  through 
319  56-8)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction  or 
dissemination  of  plant  pests,  including 
fruit  flies,  that  are  new  to  or  not  widely 
distributed  within  the  United  States 

Until  recendy,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
authorized  the  importation  of 
Clementines  from  Spain  under  the 


regulations  in  §319.56-2(e)(2).  As  such, 
Clementines  from  Spain  were  imported 
under  permit,  provided  that  they  were 
cold  treated  for  the  Mediterranean  fruit 
fly  [Cfmtitis  capitnta]  (Medfly). 
Clementines  imported  from  Spain  were 
not  required  to  meet  any  additional 
regulatory  requirements  in  order  to  be 
imported  into  the  United  States,  but 
were  subject  to  inspection  at  the  port  of 
entry. 

Between  November  20  and  December 
1 1 .  2001,  several  live  Medfly  lar\'ae 
were  intercepted  in  Clementines  from 
Spain.  On  December  5,  2001,  APHIS 
notified  the  Government  of  Spain  that  it 
was  suspending  the  importation  of 
Clementines.  Beginning  December  5, 
2001,  all  shipments  of  Clementines  from 
Spain  were  refused  entry  into  the 
United  States.  APHIS  also  announced 
restrictions  on  the  marketing  of  Spanish 
Clementines  that  had  already  been 
released  into  domestic  commerce. 

.\PH1S  believes,  based  on  the 
available  evidence;,  that  there  are  several 
possible  explanations  for  the  survival  of 
Medfly  larvae  in  imported  Spanish 
Clementines  during  the  2001-2002 
shipping  season. 

In  order  to  address  this  problem,  since 
December  5,  2001,  APHIS  has 
prohibited  the  importation  of 
Clementines  from  Spain  while  it 
considered  alternate  approaches  to 
mitigating  the  Medfly  risk  posed  by 
Clementines  from  Spain. 

Rf  vised  Risk  Mitigation  for  Spanish 
(^h'nwntines 

On  .April  16.  2002.  we  published  in 
the  Federal  Register  (67  FR  18578- 
18579,  Docket  No  02-023-1)  a  notice  of 
availability  and  request  for  comments 
on  a  risk  management  analysis,  "Risk 
mitigation  for  Mediterranean  fruit  flies 
with  spe<:ial  emphasis  on  risk  reduction 
for  commercial  imports  of  Clementines 
(several  varieties  of  Citrus  reticulata) 
from  Spain"  (referred  to  elsewhere  in 
this  document  as  "risk  management 
analysis"  or  "RMA").  The  RMA 
describes  and  evaluates  the  use  of 
certain  risk-mitigating  measures 
associated  with  the  importation  of 
Clementines  from  Spain.  We  solicited 
comments  on  the  RMA  for  30  days 
ending  May  16.  2002. 

On  May  24,  2002,  we  published  in  the 
Federal  Register  (67  FR  36560-36561, 
Docket  No  02-02.3-2)  a  notice  in  which 
we  refipened  and  extended  the  comment 
period  for  our  risk  management  analysis 
until  lune  14,  2002.  We  received  a  total 
of  1 7  comments  on  the  RMA  by  that 
date  We  considered  the  comments  and 
described  changes  made  to  the  RMA  in 
a  revision  dated  July  5,  2002. 


On  July  11.  2002,  we  published  in  the 
Federal  Register  (67  FR  45922-45933, 
Docket  No.  02-023-3)  a  proposal  to 
amend  fruits  and  vegetables  regulations 
to  allow  the  importation  of  Clementines 
from  Spain  to  resume  if  the  Clementines 
are  cold  treated  en  route  to  the  United 
States,  and  provided  that  other  pre- 
treatment  and  post-treatment 
requirements  are  met.  These 
requirements  included  provisions  that 
the  Clementines  be  grown  in  accordance 
with  a  Medfly  management  program 
established  by  the  Government  of  Spain, 
that  the  Clementines  be  subject  to  an 
inspection  regimen  that  includes  fruit 
cutting  prior  to.  and  after,  cold 
treatment,  and  that  the  Clementines 
meet  other  conditions  designed  to 
protect  against  the  introduction  of  the 
Medfly  into  the  United  States.  We 
proposed  this  action  based  on  our 
finding  that  the  requirements  described 
in  the  proposed  rule  would  reduce  the 
risk  of  introduction  of  Medfly  and  other 
plant  pests  associated  with  the 
importation  of  Clementines  from  Spain. 
The  proposed  rule  also  provided  notice 
of  two  public  hearings  related  to  our 
proposal  and  detailed  the  dates,  times, 
and  locations  of  those  hearings. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
September  9.  2002.  We  received  33 
comments  by  that  date,  in  addition  to 
testimony  provided  by  30  persons  at  the 
two  public  hearings.  The  comments 
were  from  officials  of  State  departments 
of  agriculture,  officials  of  foreign 
Governments.  Members  of  Congress, 
scientists,  representatives  of 
associations  such  as  farm  bureaus, 
marketing  associations,  consumer 
groups,  and  trade  associations,  and 
growers,  packers,  and  shippers  of  fruits 
and  vegetables.  Twelve  of  the 
commenters  supported  the  rule,  and  40 
opposed  some  aspect  of  it.  Fifteen 
commenters  noted  that  APHIS  should 
ensure  that  its  decision  to  proceed  with 
a  final  rule  is  based  on  science,  and  at 
least  10  commenters  stated  that  APHIS 
should  delay  action  until  additional 
information  is  available  to  eliminate 
uncertainty  in  its  approach.  The  issues 
raised  in  the  comments  are  discussed 
below,  by  topic. 

Determination  by  the  Secretary 

In  this  document.  APHIS  is  adopting 
its  proposal  to  allow  the  importation  of 
Clementines  from  Spain  to  resume  as  a 
final  rule,  with  the  changes  discussed  in 
this  document. 

Under  §  412(a)  of  the  Plant  Protection 
Act,  the  Secretary  of  Agriculture  may 
prohibit  or  restrict  the  importation  and 
entry  of  any  plant  product  if  the 
Secretary  determines  that  the 


prohibition  or  restriction  is  necessary  to 
prevent  the  introduction  into  the  United 
States  or  the  dissemination  within  the 
United  States  of  a  plant  pest  or  noxious 
weed. 

The  Secretary  has  determined  that  it 
is  not  necessary  to  prohibit  the 
importation  of  Clementines  from  Spain 
in  order  to  prevent  the  introduction  into 
the  United  States  or  the  dissemination 
within  the  United  States  of  a  plant  pest 
or  noxious  weed.  This  determination  is 
based  on  the  finding  that  the  application 
of  the  remedial  measures  contained  in 
this  final  rule  will  prevent  the 
introduction  or  dissemination  of  plant 
pests  into  the  United  States.  The  factors 
considered  in  arriving  at  this 
determination  include:  (1)  A  risk 
management  analysis  (revised  October 
4,  2002),  (2)  a  review  of  the  existing  cold 
treatment  for  Clementines  from  Spain, 
"Evaluation  of  cold  storage  treatment 
against  Mediterranean  Fruit  Fly, 
Ceratitis  capitata  (Wiedemann)  (Diptera: 
Tephritidae)"  (May  2,  2002)  (referred  to 
elsewhere  in  this  docvunent  as  "cold 
treatment  evaluation"),  (3)  a 
quantitative  analysis  of  available  data 
related  to  cold  treatment  for  Medfly  that 
was  produced  by  USDA's  Office  of  Risk 
Assessment  and  Cost  Benefit  Analysis 
(ORACBA),  "Revised  Quantitative 
Analysis  of  Available  Data  on  the 
Efficacy  of  Cold  Treatment  Against 
Mediterranean  Fruit  Fly  Larvae" 
(September  20,  2002),  referred  to 
elsewhere  in  this  document  as 
"ORACBA  analysis,"  and  (4)  the 
determinations  of  USDA  technical 
experts. 

Discussion  of  Public  Comments 

Clarification  of  Terms 

Several  commenters  expressed 
confusion  over  our  use  of  the  terms 
"shipment"  and  "lot."  We  discuss  this 
issue  in  more  detail  later  in  this 
document.  In  response  to  those 
commenters'  requests  for  clarification, 
we  have  defined  those  terms. 

In  our  final  rule,  a  lot  of  Clementines 
is  considered  to  include  a  number  of 
units  of  Clementines  that  are  from  a 
common  origin  (i.e.,  a  single  producer 
or  a  homogenous  production  unit),i  The 
definition  of  the  term  shipment  depends 
on  the  context  in  which  it  is  used. 
Specifically,  the  definition  depends  on 
whether  or  not  fruit  has  been  treated. 
The  term  can  refer  to  one  or  more  lots 


'  A  homogeneous  production  unit  is  a  group  of 
adjacent  orchards  in  Spain  that  are  owned  by  one 
or  more  growers  who  follow  a  homogenous 
production  system  under  the  same  technical 
guidance.  The  fruit  produced  by  these  units  is 
pooled  and  packed  together,  and  all  the  orchards  in 
the  group  are  regulated  as  one  unit  in  the  event  that 
traceback  of  infested  fruit  is  necessary. 


of  Clementines  that  are  presented  to  an 
APHIS  inspector  for  pre-treatment 
inspection.  Such  a  shipment  may  not 
include  more  than  200,000  boxes  of 
Clementines  (555  pallets).  The  term  can 
also  refer  to  one  or  more  lots  of 
Clementines  that  are  imported  into  the 
United  States  on  the  same  conveyance. 
Our  use  of  these  terms  in  the  remainder 
of  this  document  is  consistent  with 
these  definitions. 

General  Comments 

Several  commenters  questioned 
whether  Spain,  in  just  9  months,  has 
taken  the  proper  steps  to  ensure  their 
product  is  free  from  Medfly.  and  asked 
what  changes  have  taken  place  in 
Spain's  production  areas  since  the 
shutdown  of  their  exports  in  December 
2001. 

The  system  we  have  designed  for  the 
resumption  of  imports  of  Spanish 
Clementines  is  designed  to  ensure  that 
APHIS  will  be  able  to  detect  infestation 
levels  of  1.5  percent  or  greater  with  a 
high  (95  percent)  level  of  confidence 
through  die  pre-treatment  cutting  of 
randomly  selected  fruit. ^  If  a  single  live 
Medfly  in  any  stage  of  development  is 
detected  during  pre-treatment  fruit 
cutting,  the  shipment  of  Clementines  in 
which  the  Medfly  is  found  will  not  be 
approved  for  export  to  the  United 
States. 

Conversely,  if  no  infested  fruit  are 
detected  via  fruit  cutting,  APHIS's 
analysis  shows  that  the  revised  cold 
treatment  will  eliminate  any  undetected 
low-level  Medfly  infestations. 
Furthermore,  ft^^it  cutting  at  the  port  of 
entry  is  designed  to  provide  additional 
assurance  that  the  revised  cold 
treatment  was  successful. 

For  these  reasons,  APHIS  believes  the 
new  Spanish  Clementine  import 
program  will  prevent  the  introduction 
or  dissemination  of  Medflies  into  the 
United  States.  Nonetheless,  to  further 
ensure  that  the  program  does  not  result 
in  the  introduction  of  Medflies  into  the 
United  States,  we  have  required  Spanish 
growers,  in  order  to  be  approved  to 
export  to  the  United  States,  to  enter  into 
the  Government  of  Spain's  Medfly 
management  program,  which  APHIS 
must  approve,  and  which  must  ensure 
low  levels  of  infestation  in  Clementine 
production  areas.  We  believe  the 
activities  required  under  Spain's 
program,  which  include  phytosanitary 
measures  that  must  be  followed  in  the 
field  and  at  packinghouses,  represent  a 


2  We  will  also  be  able  to  detect  lower  levels  of 
infestation  in  Clementines  with  varying  levels  of 
confidence  as  described  in  detail  under  the 
heading,  "Infestation  Levels,  Inspection,  and  Fruit 
Cutting." 


significant  improvement  over  Spain's 
efforts  in  2001. 

Several  commenters  noted  that  APHIS 
still  does  not  know  "what  went  wrong" 
in  2001,  when  there  were  multiple  live 
larvae  finds  on  Spanish  Clementines  in 
several  different  regions  of  the  United 
States.  The  commenters  suggested  that 
designing  a  solution  when  the  problem 
is  not  fully  understood  is  risky. 
Specifically,  one  of  those  commenters 
proposed  that  despite     PHISs 
determination  that  th^    •  are  two 
possible  scenarios  that  could  explain 
the  discovery  of  live  larvae  in 
Clementines  imported  from  Spain,  a 
third  scenario,  that  both  those  things 
occurred,  is  also  possible. 

APHIS  acknowledges  that  the  cause  of 
last  year's  infestations  of  imported 
Spanish  Clementines  has  not  been 
definitively  established:  however,  we 
have  responded  as  if  the  problem 
resulted  from  one  or  both  of  the 
following:  (1)  Despite  the  assumed 
mortality  rate  of  the  cold  treatment 
(99.9968  percent),  any  small  or  partial 
failure  in  the  application  of  the  cold 
treatment  could  have  allowed  Medflies 
to  survive  in  Clementines  imported  from 
Spain  due  to  the  above-average  levels  of 
Medflies  in  the  growing  areas  in  Spain, 
or  (2)  the  level  of  Medfly  infestation  in 
imported  Clementines  simply 
overwhelmed  the  capabilities  of  the 
cold  treatment  process,  even  though  the 
treatment  was  properly  applied.  These 
two  scenarios  have  received  support 
from  State  agricultural  officials  and 
domestic  stakeholders.  We  believe  the 
system  we  have  designed  addresses  all 
possible  explanations  for  the  problem. 

In  order  to  address  the  first 
explanation  for  last  year's  problem. 
APHIS  has  extended  cold  treatment  as 
described  in  this  document,  and  is 
confident  that  the  prescribed  cold 
treatment  will  provide  a  high  level  of 
mortality  of  target  pests  (equivalent  to 
probit  9  mortality).  The  "xtension  of 
cold  treatment  also  addr -sses  concerns 
that  the  cold  treatment  under  the 
previous  schedule  may  not  have 
provided  probit  9  mortality. '  We  have 
conducted  a  thorough  review  of  the 
documentation  of  cold  treatment 
application  and  have  found  no  evidence 
that  cold  treatment  was  improperly 
applied  during  the  2001  shipping 
season,  although  a  long-term  thermal- 
mapping  study  on  the  application  of 
cold  treatment  is  underway.  That  study, 
which  was  initiated  before  the  Medfly 
infestations  of  Spanish  Clementines 
occurred  in  2001,  is  described  in  more 


'  A  level  or  percentage  of  mortality  of  target  pests 
[i.e..  99.9968  percent  mortality  or  32  sur\ivors  out 
of  a  million)  caused  by  a  control  measure. 
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detail  later  in  this  document  under  the 
heading  "Cold  Treatment   ' 

Regarding  the  set^ond  explanation  for 
the  problem,  we  ha%'e  required  that 
levels  of  infestation  of  Spanish 
Clementines  presented  for  export  be 
kept  at  low  levels  (levels  that  cannot  be 
detet:ted  via  fruit  cutting)  in  order  to 
ensure  that  high  levels  of  infestation  do 
not  cause  the  treatment  to  be 
overwhelmed.  Inspection  and  cutting  of 
Clementines  prior  to  cold  treatment  will 
ensure  that  this  requirement  is  met 

One  commenter  noted  that  shortly 
after  the  interceptions  of  MedHy  lar\ae 
in  Spanish  Clementines.  APHIS  advised 
that  the  situation  would  be  handled 
with  transparency,  stakeholder 
involvement,  and  most  critically,  that 
science  would  be  the  only  determinant 
relative  to  developing  a  protocol  d 
plan  for  the  potential  resumption  ot 
Spanish  Clementine  shipments  into  the 
United  States.  The  commenter  stated 
that  APHIS  has  failed  to  honor  its 
commitment  as  a  result  of  a 
predetermined  decision  to  allow 
Clementines  back  into  the  U.S.  market 
for  this  upcoming  season. 

APHIS  tias  upheld  its  commitment  fn 
handle  the  issue  of  the  importation  ot 
Spanish  Clementines  with  transparency 
and  stakeholder  involvement,  and  the 
Secretary  has  based  her  determination 
to  allow  the  importation  of  Clementines 
from  Spain  to  resume  on  science,  and  in 
accordance  with  the  requirements  of  the 
Administrative  Procedure  Act  We  have 
made  the  documents  that  support  this 
rule  available  for  public  comment,  some 
for  as  long  as  120  days.  We  have 
listened  to  stakeh(jlder  concerns  in 
meetings  and  at  public  hearings  We 
have  made  changes  to  our  supporting 
documents  based  on  stakeholder  review 
and  comments.  We  have  considered  all 
comments  received  on  our  proposed 
rule  and  its  supporting  documents  and 
have  documented  our  responses  in  this 
final  rule.  For  the  reasons  outlined  in 
this  document,  our  decision  to  allrtw  the 
resumption  of  Clementines  from  Spain 
is  based  on  science. 

Two  commenters  claimed  that 
APHIS'S  characterization  of  the  events 
leading  to  the  December  .5,  2001. 
suspension  of  clementine  imports  from 
Spain  is  questionable.  They  stated  that 
at  no  time  has  APHIS  produced  credible 
and  verifiable  evidence  of  live  and 
viable  Medfly  larvae  in  shipments  of 
Spanish  Clementines. 

APHIS  takes  quarantine  action  on 
imported  commodities  if  a  given 
commodity  is  found  to  be  infested  with 
a  live  quarantine  pest,  and  APHlSs 
actions  in  December  2001  were  based  on 
repeated  findings  of  live  Medfly  larvae 
in  imported  Spanish  Clementines. 


APHIS  believes  that  it  is  often 
impossible  and  always  impractical  to 
determine  the  true  viability  of  a  live 
pest  interc:epted  in  an  imported 
commodity,  especially  one  that  has 
undergone  cold  treatment.  Therefore. 
APHIS  has  no  other  alternative  but  to 
take  action  to  protect  American 
agriculture  based  on  the  finding  of  a  live 
pest  in  any  stage  of  development.  This 
course  of  action  is  consistent  with  our 
authority  under  the  Plant  Protection 
Aft 

Determining  the  true  viability  of 
Medflies  would  require  APHIS  to  rear 
them  to  adults,  allow  them  to  mate,  lay 
eggs,  etc..  all  under  high  security 
conditions  to  protect  against  the  escape 
(if  the  pest  to  the  natural  environment. 
APHIS  has  no  doubt,  based  on  visual 
inspections  by  field  and  headquarters 
personnel,  including  expert  identifiers, 
that  the  larvae  were  indeed  alive  upon 
interception  in  the  United  States. 

One  commenter  claimed  that  there 
has  never  been  such  a  catastrophic 
failure  of  an  APHIS  program  as  there 
was  with  Spanish  Clementines  in  2001, 
and  APHIS  has  no  idea  what  the  results 
of  that  failure  will  be.  The  commenter 
questioned  whether  Medfly  could  be 
established  somewhere  in  the  United 
States  as  a  result  of  2001  imports  of 
Medfly-infested  Spanish  Clementines. 

APHIS  believes  that  if  Clementines 
imported  from  Spain  caused  the 
establishment  of  Medfly  in  the 
mainland  United  States,  that  would 
indeed  ntpresent  a  catastrophic  failure 
of  the  APHIS  import  program.  However. 
APHIS  has  no  evidence  to  indicate  that 
infested  Spanish  Clementines  have 
resulted  in  a  Medfly  establishment  in 
the  United  States.  Despite  the  events  of 
2001.  APHISs  actions  to  address  the 
situation  appear  to  have  been 
successful  Since  October  2001,  the  only 
wild  Medfly  dt^tected  in  the  mainland 
United  States  has  been  a  single  female 
trapped  in  San  Bernardino  County,  CA, 
in  August  2002.  The  results  of  DNA 
tests  to  determine  the  origin  of  the 
Medfly  were  inconclusive,  though  they 
did  show  a  banding  pattern  that  may  be 
consistent  w  ith  Medfly  from  Central 
America.  South  America  (except 
Venezuela  and  most  of  Brazil). 
Mediterranean  countries,  or  Sub- 
Saharan  Africa.'' 

One  i:ommenter  questioned  whether 
APHIS  has  the  resources  available  to 
effectively  carry  out  and  enforce  the 
new  import  program,  especially  given 
congressional  proposals  to  transfer  the 


3.200  APHIS  employees  at  ports  of  entr\' 
to  a  proposed  Department  of  Homeland 
Security.  The  commenter  stated  that, 
given  the  uncertainty  surrounding  the 
move  of  port  personnel  to  the 
Department  of  Homeland  Security,  the 
reentry  of  Spanish  Clementines  should 
be  delayed. 

APHIS  has  reviewed  its  resources  and 
believes  it  has  adequate  coverage  in 
Spain  and  across  the  United  States  to 
ensure  compliance  with  this  final  rule. 
We  have  no  reason  to  believe  that 
inspectors  and  preclearance  personnel 
will  be  unable  to  continue  to  carry  out 
their  current  responsibilities  in  the 
event  that  they  are  moved  to  the 
proposed  Department  of  Homeland 
Security. 

One  commenter  noted  that  APHIS 
states  that  it  is  imposing  a  combination 
of  measures  aimed  at  achieving  probit  9 
protection  from  entry  on  Medfly  into  the 
United  States.  These  measures  comprise 
(1)  pre-export  controls  in  orchards  and 
inspection  at  point  of  export,  (2)  cold 
treatment,  extended  by  2  days  compared 
with  previous  conditions,  and  (3)  post- 
import  inspection.  This  commenter 
asked  that  we  explain  what  contribution 
each  step  makes  to  achieving  probit  9 
protection. 

Probit  9  was  established  by  A.C.  Baker 
in  1939  as  a  useful  concept  when  trying 
to  assess  mortality  of  commodity 
treatments  against  fruit  flies.'' 

APHIS  considers  "probit  9 
protection"  to  be  relevant  only  to  cold 
treatment  in  this  case.  As  stated  earlier 
in  this  document  and  in  the  proposed 
rule,  the  term  "probit  9"  refers  to  a  level 
or  percentage  of  mortality  of  target  pests 
(i.e.,  99.9968  percent  mortality  or  32 
survivors  out  of  a  million)  caused  by  a 
control  measure.  APHIS  has  historically 
used  the  term  "probit  9"  in  association 
with  the  mortality  rate  caused  by 
commodity  treatments  (including  vapor 
heat,  high  temperature  forced  air, 
methyl  bromide,  and  cold  treatments) 
for  fruit  flies.  We  do  not  believe  the 
term  can  be  assigned  generally  as  a 
measure  of  success  of  a  pest-excluding 
regulatory  approach  if  the  term  is  used 
as  a  representation  of  the  risk  reduction 
potential  of  (1)  a  systems  approach  to 
pest  management  or  (2)  any 
combination  of  treatment  and  other 
types  of  safeguards  other  than  treatment. 
This  is  to  say  that  APHIS  uses  the  term 
only  as  a  representation  of  the  level  of 
mortality  of  pests  caused  by  a  specific 
treatment,  in  this  case  cold  treatment. 


'  1)\A  li'sis  iiri'  ai  tuall\  tmltiT  dl  ciarifvins  where 
Mniiflies  (lid  iKil  ciriKindtf.  as  opposed  to  where 
\\\v\  did  (iri>;iM,ilc  In  this  i.ase.  DN.^  tests  revealed 
thdl  ImiiiIiii)^  prittenis  dri;  not  consistent  with 
Medflies  in  Hawaii.  Venezuela,  and  most  of  Brazil. 


•  B.ikcr.  A.C    19,19     The  Basis  lor  Treatment  of 
Crodui  Is  Where  Fruitflies  are  Involved  as  a 
C^indition  for  Entry  into  the  I  nited  Stales  " 
Ciiri.iilar  No.  3.51    I J.S  Department  of  ,^gnc.ulture, 
Washington,  tX:. 
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The  level  of  mortality  called  "probit 
9"  is  a  historical,  well-recognized 
benchmark  in  the  area  of  phytosanitary 
security.  It  has  been  useful  as  a 
benchmark,  but  recent  findings  ^  suggest 
that  requiring  a  probit  9  treatment  may 
or  may  not  be  sufficient  in  a  given  case 
(i.e.,  in  situations  where  there  are 
significant  pest  populations). 
Conversely,  the  use  of  probit  9  under 
other  circiunstances  (i.e.,  in  situations 
with  very  low  or  nonexistent  pest 
populations)  may  be  more  restrictive 
than  is  necessary  to  protect  against  pest 
infestation  of  imported  fruits  or 
vegetables.  In  such  cases,  risk  analysis 
is  necessary  to  determine  the  effect  and 
role  of  treatment  in  a  given  pest- 
management  approach. 

In  our  RMA,  APHIS  considered  that 
cold  treatment  approximated  the  "probit 
9"  level.  We  also  stated  that  the  risk 
management  analysis  for  oiu-  proposal 
"considers  other  risk-mitigating 
measures  as  necessary  to  ensure  that 
cold  treatment  has  the  potential  to 
provide  approximately  a  probit  9  level 
of  quarantine  security."  Upon  further 
consideration,  this  statement,  and  other 
similar  statements  made  in  our 
proposed  rule  and  supporting 
documents  require  clarification.  The 
RMA  assesses  the  extent  to  which  other 
risk-mitigating  measures,  in 
combination  with  cold  treatment, 
reduce  the  risk  that  a  mated  pair  of 
Medflies  could  enter  the  United  States 
via  imported  Spanish  Clementines. 
Population  levels  have  significance  in 
the  context  of  the  RMA's  calculations 
regarding  the  probability  that  a  mated 
pair  of  Medflies  could  enter  into  the 
United  States  via  Spanish  Clementines 
imported  under  the  provisions  of  the 
proposed  rule.  However,  the  probit  9 
efficacy  of  cold  treatment  is  not 
dependent  on  population  levels  of 
Medflies  in  Spanish  production  areas  in 
the  sense  that  the  same  proportion  of 
mortality  is  expected  regardless  of  the 
Medfly  population  density.  We  have 
revised  our  RMA  to  clarify  that  fact. 

To  elaborate,  if  32  Medflies  survive 
out  of  each  1  million  that  are  subject  to 
a  probit  9  treatment,  one  should  expect 
that  reducing  the  number  of  Medflies 
present  to  500,000  would  reduce  the 
number  of  survivors  to  16;  if  100,000  are 
treated,  then  3  will  survive;  and  so  on. 
We  believe  this  clearly  illustrates  the 
relevance  and  effect  of  low  pest 


••A  detailed  consideration  of  the  shortcomings 
associated  with  any  measure  that  uses  a  fixed 
expression  of  proportion  of  mortality  (such  as 
probit  9)  may  be  found  in;  Landolt,  P..  D.  Chambers, 
and  V.  Chew.  1984.  "Alternative  to  the  use  of  probit 
9  mortality  as  a  criterion  for  quarantine  treatments 
of  fruit  fly  infested  fruit."  /.  Econ.  Entomol.  77(2): 
285-287.' 


population  density,  not  to  cold 
treatment  itself,  but  to  the  overall 
success  of  a  pest-exclusion  program. 

As  a  general  rule,  APHIS  has  required 
treatments  for  fruit  flies  to  provide 
probit  9  mortality  in  cases  where 
treatment  is  the  only  mitigation  measure 
applied  against  the  pest  of  concern.  This 
is  because  the  level  of  mortality 
represented  by  this  benchmark  is 
considered  extremely  high  and 
stringent,  especially  when  the  field 
infestation  rates  are  low.^  In  this  rule, 
we  are  requiring  a  treatment  that  we  are 
confident  will  provide  a  level  of 
quarantine  security  that  is  equivalent  to 
probit  9,  but  we  are  also  requiring  that 
fruit  be  consistently  at  low  rates  of 
infestation  by  Medflies  in  order  to 
ensure  that  there  is  a  very  low 
probability  that  Medflies  could  survive 
cold  treatment  and  become  established 
in  the  United  States. 

Appropriate  Level  of  Protection  and 
Level  of  Risk 

Several  commenters  claimed  that. 
according  to  the  court  decision  on 
APHIS'S  rule  authorizing  the 
importation  of  citrus  from  Argentina 
[Harlan  Land  Company,  et  al.  vs.  United 
States  Department  of  Agriculture,  et  al., 
Case  #CV-F-00-6106-REC/LJO  (D. 
Ariz.  Sept.  27,  2001))  (referred  to 
elsewhere  in  this  document  as  Harlan 
Land  Co.),  as  a  matter  of  law,  APHIS 
must  define  what  it  considers  to  be  a 
"negligible  level  of  risk"  in  the  context 
of  a  rule  authorizing  the  importation  of 
fruit  from  a  disease  and  pest  infested 
area.  The  commenters  elaborated  that 
APHIS  must  define  what  it  considers  to 
be  a  negligible  or  acceptable  level  of  risk 
(referred  to  by  one  commenter  as  a 
"quarantine  security  standard"),  and  it 
must  also  adequately  explain  that 
determination,  and  claimed  that  the 
proposed  rule  does  not  do  so,  nor  has 
APHIS  made  any  attempt  to  articulate 
why  the  issue  is  not  addressed.  The 
commenters  stated  that  without  a 
discussion  of  the  issue,  there  is  no  way 
to  judge  whether  APHIS  is  meeting  the 
congressional  expectation  that  its 
regulations  will  prevent  the  movement 
into  and  through  the  United  States  of 
commodities  that  "could  present  an 
unacceptable  risk  of  introducing  or 
spreading  plant  pests." 

The  RMA  does  not  conclude  that 
there  is  negligible  risk  associated  with 
such  importations.  Rather,  it  concludes 
that  there  is  a  very  low  likelihood  that 
mated  pairs  of  Medflies  could  enter  the 
United  States  via  Clementines  imported 
from  Spain.  Furthermore,  APHIS  does 
not  agree  that  the  Harian  Land  Co.  court 


"  See  footnote  6. 


decision  requires  APHIS  to  define  what 
it  considers  to  be  a  "negligible  level  of 
risk"  in  the  context  of  this  rule,  or  aiiy 
other  rule  apart  from  the  rule  at  issue  in 
Harian  Land  Co. 

The  term  "negligible"  is  one  that  was 
used  by  APHIS  in  prior  rulemaking  and 
risk  analysis  documents  unrelated  to 
this  action  to  describe  risk  in  a 
qualitative,  descriptive  sense.  APHIS 
has  never  intended  that  "negligible  level 
of  risk"  should  be  interpreted  as  a  term 
of  art,  but  instead  has  used  the  term  in 
its  plain  meaning.  APHIS  believes  that 
its  decisionmaking  is  tied  directly  to  the 
authority  given  to  the  Secretary  of 
Agriculture  by  the  ^'  mt  Protection  Act. 

Under  the  Plant      otection  Act.  the 
Secretary  may  pr    .ibit  or  restrict  the 
importation  and  <  ntry  of  any  plant 
product  if  the  Secretary  determines  that 
the  prohibition  or  restriction  is 
necessary  to  prevent  the  introduction 
into  the  United  States  or  the 
dissemination  within  the  United  States 
of  a  plant  pest  or  noxious  weed.  In  the 
case  of  Clementines  from  Spain,  the 
Secretary  has  deter;nined  that  it  is  not 
necessary  to  prohioit  the  importation  of 
Clementines  from  Spain  in  order  to 
prevent  the  introduction  into  the  United 
States  or  the  dissemination  within  the 
United  States  of  a  plant  pest.  This 
determination  is  based  on  the  finding 
that  the  application  of  the  remedial 
measures  contained  in  this  rule  will 
provide  the  protection  necessary'  to 
prevent  the  introduction  or 
dissemination  of  plant  pests  into  the 
United  States. 

One  commenter  stated  that,  under  the 
provisions  of  the  World  Trade 
Organization's  (WTO)  sanitary  and 
phytosanitary  (SPS)  Agreement,  as  well 
as  the  standards  that  have  been 
developed  to  implement  the  SPS 
Agreement  by  the  International  Plant 
Protection  Convention  (IPPC),  a 
definition  of  the  "appropriate  level  of 
protection"  is  the  first  step  that  must  be 
taken  when  a  country  is  considering 
allowing  the  importation  of  a 
commodity  from  another  country.  The 
commenter  claimed  that  only  after  the 
"appropriate  level  of  protection"  or  the 
"acceptable  level  of  risk"  is  established, 
will  the  destination  country  be  in  a 
position  to  consider  what  phytosanitary 
measures,  if  any,  need  to  be 
implemented  in  order  to  assure  that  its 
phytosanitary  requirements  will  be  met. 

APHIS  believes  the  commenter  has 
misinterpreted  provisions  of  the  SPS 
Agreement  and  IPPC  standards.  The 
commenter  appears  to  suggest  that. 
under  the  SPS  agreement  and  IPPC 
standards,  the  identification  of  an 
appropriate  level  of  protection  is  a  kind 
of  procedural  requirement  that  must  be 


64706  Federal  Register/ Vol.  67.  No.  203 /Monday.  October  21,  2002 /Rules  and  Regulations 


fulfilled  prior  to  each  individual 
instance  when  the  United  States 
considers  allowing  the  importation  of  a 
commoditv  from  another  c duntrx'. 
Under  the'SPS  Agreement  and  IFPC 
standards,  there  is  no  obligation  to 
complete  such  a  task  Furthermore, 
guidelines  on  how  to  implement  SPS 
Agreement  Article  5  5  reveal  that  an 
indication  of  a  countr\'s  appropriate 
level  of  protection: 

"*    *   *  may  be  contained  in  a  published 
statement  or  other  text  generally  available  to 
interested  parties.  The  statement  uf  the 
appropriate  level  of  protection  may  be 
qualitative  or  quantitative,  and  should  serve 
to  guide  Its  consistent  implementation  over 
time,  and  also  to  increase  the  transparency  of 
thesanitarv  nr  phvtosanitarv  regime 
Elxamples  might  int:lude  government  policy 
statements  with  regard  to  appropriate  levels 
of  protection  in  response  to  certain  risks,  or 
do<;uments  on  animal  health  protection 
objectives  or  with  respett  to  plant 
protection."  " 

For  plant  health  in  the  United  States. 
Congress  has  expressed  the  United 
States'  "appropriate  level  of  protection' 
in  the  Plant  Protection  .Act  (a  text 
generally  available  to  interested  parties) 
in  the  specific  discretion  provided  to 
the  Secretar\'  of  Agriculture  The  Plant 
Protection  Act  authorizes  the  Secretary 
to  'prohibit  or  restrict  the  importation, 
entrv'.  exportation,  or  movement  in 
interstate  commerce  of  any  plant,  plant 
product,  biological  control  ort^anism, 
noxious  weed,  article,  or  mean.s  of 
conveyance,  if  the  .Secretary  determines 
that  the  prohibition  or  restriction  is 
necessary  to  prevent  the  introduction 
into  the  United  States  or  the 
dissemination  of  a  plant  pest  or  noxious 
weed  within  the  United  .States  "  The 
Plant  Protection  Act  further  elaborates 
on  the  Secretary's  discretion  in  carrying 
out  that  determination  by  stating  that 
the  Secretary'  may  promulgate 
regulations  requiring  permits,  or 
certificates  for  importation,  and  may 
require  remedial  measures  that    the 
Secretary  determines  to  be  necessary'  to 
prevent  the  spread  of  plant  pest  or 
noxious  weeds   " 

The  Plant  Protection  Act  ensures  that 
our  phylosanitary  measures  are 
transparent  and  implemented 
consistently  over  time,  and  thus  is 
consistent  with  the  guidelines  cited 
above. 

There  is  no  obligation  to  express  the 
"appropriate  level  of  protection  ' 
quantitatively  under  either  the  SPS 
Agreement  or  IPPC-  standards,  and 
Congress,  in  the  Plant  Protection  Act, 
did  not  establish  a  quantitative 
expression  of  the  "appropriate  level  of 
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protection  "  or  require  APHIS  to  set  such 
a  quantitative  expression.  The  SPS 
Agreement  obligates  members  to  be 
consistent  in  the  level  of  protection  they 
consider  appropriate  in  similar  cases. 
Allowing  imports  of  Clementines  from 
Spain  reflects  consistency  with  our 
determinations  to  allow  citrus  imports 
from  other  countries  and  regions  where 
Medfly  is  found.  Therefore,  this  final 
rule  is  consistent  with  our  obligations 
under  Article  5.5  of  the  SPS  Agreement. 

One  commenter  noted  that,  in  its 
Regulatory  Impact  Analysis  (RIA)  for  the 
proposed  rule.  APHIS  says  that  it 
"attempts  to  maintain  the  risk  of  Medfly 
introduction  at  an  acceptable  level  in 
order  to  protect  U.S.  agricultural 
resources  and  maintain  the 
marketability  of  agricultural  products," 
but  the  Agency  does  not  say  what  an 
"acceptable  level  "  of  risk  is  in  that 
document  or  in  the  RMA.  The 
commenter  also  noted  that  the 
Appendix  1  to  the  RMA  defines  the 
term  "acceptable  level,  "  but  it  does  so 
tautologically,  stating:  "Acceptable  level 
means  the  presence  of  a  hazard  that 
does  not  pose  the  likelihood  of  causing 
an  unacceptable  phytosanitary'  risk."  In 
other  words,  "acceptable  "  means  "not 
unac;centable  " 

For  the  reasons  slated  above,  we  do 
not  identify  an  "acceptable  level  of  risk  " 
in  either  the  RIA  or  the  RMA  because 
those  documents  are.  respectively, 
analyses  of  (1)  the  economic  effects  that 
could  occur  under  this  final  rule,  and 
(2)  the  probability  that  a  mated  pair  of 
Medflies  could  enter  the  L'nited  States 
via  a  shipment  of  dementines  from 
Spain.  Neither  document  is  intended  to 
provide  a  decision  or  judgment  as  to 
whether  this  final  rule  provides  a 
defined  acc;eptable  or  appropriate  level 
of  protection,  i.e.,  in  a  qualitative  or 
quantitative  sense.  The  documents  are 
intendtHi  simplv  to  inform  the 
decisionmaker  in  her  consideration  of 
whether  to  allow  the  importation  of 
Spanish  Clementines. 

Furthermore.  Congress  stated  in 
§402(.J)  of  the  Plant  Protection  Act  that. 

■'*   •    *  it  is  the  responsibility  of  the 
Se<;retarv  to  facilitate  exports,  imports,  and 
interstate  commerce  in  agricultural  products 
and  (it her  i  ommodities  that  pose  a  risk  of 
harboring  plant  pests  (jr  noxious  weeds  in 
wavs  that  will  redu(  e.  to  the  extent 
practii:able.  as  determined  by  the  Secretary, 
the  risk  of  di.s.seminalion  of  plant  pests  or 
noxious  weeds." 

APHIS  believes  the  process  it  follows 
in  evaluating  risks  prior  to  rulemaking 
on  a  given  subject  is  consistent  with  the 
clearly  stated  intent  of  Congress. 

Regarding  the  commenter's  statement 
that  RMA  defines  the  term  "acceptable 
level"  tautologically,  the  SPS 


Agreement  employs  a  similar  approach. 
The  SPS  Agreement  defines 

"appropriate  level  of  *    *   * 
phvtosanitarv  protection"  as  "'The  level 
of  protection  deemed  appropriate  by  the 
Member  [country]  establishing  a  *   *   * 
phytosanitary  measure  to  protect 
human,  animal  or  plant  life  or  health 
within  its  territory."  We  believe  this  is 
further  testament  to  the  fact  that  APHIS 
has  no  obligation  under  any  of  its 
authorities  or  international  agreements 
to  set  a  quantitative  level  of  protection 
that  it  believes  is  acceptable.  Again,  we 
believe  the  United  States  expresses  its 
appropriate  level  of  protection  in  the 
Plant  Protection  Act,  which  authorizes 
the  Secretary  to  prohibit  or  restrict  the 
importation  and  entry'  of  any  plant 
product  if  the  Secretary  determines  that 
the  prohibition  or  restriction  is 
necessary  to  prevent  the  introduction 
into  the  United  States  or  the 
dissemination  within  the  United  States 
of  a  plant  pest  or  noxious  weed. 

One  commenter  stated  that  the  RMA 
does  not  purport  to  assess  the  likelihood 
of  Medfly  introduction  at  all;  it  simply 
estimates  the  probability  that  a  mated 
pair  of  Medflies  will  arrive  at  a  suitable 
location  in  the  United  States,  and  while 
this  is  said  to  be  ""directly  related"  to 
the  likelihood  of  introduction,  it  is  not. 
according  to  APHIS,  the  same  thing.  The 
commenters  further  noted  that  the  RMA 
does  not  reach  any  judgment  as  to 
whether  the  risk  of  Medfly  introduction 
under  the  proposed  rule  is  "acceptable." 
Instead,  it  merely  asserts  that  the 
mitigation  activities  associated  with  a 
1.5  percent  maximum  infestation  rate 
decrease  the  risks  of  introduction  as 
compared  to  the  baseline  of  cold 
treatment  alone.  The  proposed  rule 
addresses  the  issue  by  saying  the 
Secretary  has  determined  "that  the 
application  of  the  remedial  measures 
contained  in  the  proposed  rule  will 
provide  the  protection  necessary  to 
prevent  the  ir;troduction  or 
dissemination  of  plant  pests  into  the 
United  States.  "  but  APHIS  does  not  say 
what  this  necessary  level  of  protection 
is,  or  how  much  risk  is  compatible  with 

"preventing  the  introduction  "  of 
Medflies.  The  commenter  stated  that 
none  of  the  supporting  documents 
conclude  that  the  mitigation  measures 
yvill  'prevent  the  introduction"  of 
Medflies. 

While  the  RMA  does  not  directly 
assess  the  likelihood  of  Medfly 
introduction  quantitatively,  it  does  (1) 
provide  a  discussion  of  the  relationship 
between  the  likelihood  of  Medfly 
introduction  and  the  probability  that  a 
mated  pair  of  Medflies  could  enter  the 
United  States  in  a  shipment  of  Spanish 
Clementines,  and  (2)  provide  a  baseline 
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figure  to  which  the  likelihood  of 
iiltroduction  can  be  compared.  In  order 
to  quantitatively  assess  the  likelihood  of 
introduction,  additional  analysis  would 
be  required  to  evaluate  the  possibility 
that  a  mated  pair  of  Medflies  that  has 
entered  the  United  States  in  Spanish 
Clementines  and  arrived  in  a  suitable 
area  can  then  (1)  find  a  host,  (2)  find 
fruit  that  is  sufficiently  mature  in  which 
to  oviposit,  (3)  oviposit  viable  eggs,  and 
(4)  avoid  death  by  dessication,  heat  or 
cold,  or  other  factors.  The  effect  of  these 
other  variables  on  the  ability  of  a  mated 
pair  to  survive,  reproduce,  and  spread 
would,  in  all  cases,  further  reduce  the 
likelihood  that  Medfly  coidd  be 
introduced  into  the  United  States  below 
the  already  very  low  probability  that  a 
mated  pair  of  Medflies  could  enter  the 
United  States  via  Spanish  Clementines. 

One  commenter  stated  that  the  Harlan 
Land  Co.  court  decision  made  it  clear 
that  "unless  an  agency  describes  the 
standard  imder  which  it  has  arrived  at 
its  conclusion,  the  court  has  no  basis  for 
exercising  its  responsibility  to 
determine  whether  the  agency's 
decision  is  arbitrary,  capricious,  an 
abuse  of  discretion,  or  otherwise  in 
avoidance  with  the  law."  The 
commenter  stated  that  according  to  the 
court's  statement,  an  agency  must  cite 
information  to  support  its  position; 
without  data  the  court  owes  no 
deference  to  an  agency's  line-drawing. 

APHIS  believes  that  the  standard 
under  which  it  has  arrived  at  its 
conclusion  is  tied  directly  to  the 
authority  given  to  the  Secretary  of 
Agriculture  by  the  Plant  Protection  Act. 
Under  the  Plant  Protection  Act,  the 
Secretary  may  prohibit  or  restrict  the 
importation  and  entry  of  any  article  if 
the  Secretary  determines  that  the 
prohibition  or  restriction  is  necessary  to 
prevent  the  introduction  into  the  United 
States  or  the  dissemination  within  the 
United  States  of  a  plant  pest  or  noxious 
weed.  In  the  case  of  Clementines  from 
Spain,  the  Secretary  has  determined  that 
it  is  not  necessary  to  prohibit  the 
importation  of  Clementines  from  Spain 
in  order  to  prevent  the  introduction  into 
the  United  States  or  the  dissemination 
within  die  United  States  of  a  plant  pest. 
Several  analyses  (the  RMA  the  cold 
treatment  evaluation,  the  ORACBA 
analysis,  and  the  judgment  of  USDA 
technical  experts),  provide  the  basis  for 
the  Secretary's  finding  that  the 
application  of  the  remedial  measures 
contained  in  this  rule  will  provide  the 
protection  necessary  to  prevent  the 
introduction  or  dissemination  of  plant 
pests  into  the  United  States. 
Furthermore,  the  Secretary's 
determination  is  consistent  with  the 
congressional  charge  that  she  "facilitate 


exports,  imports,  and  interstate 
conunerce  in  agricultural  products  and 
other  commodities  that  pose  a  risk  of 
harboring  plant  pests  or  noxious  weeds 
in  ways  that  will  reduce,  to  the  extent 
practicable,  as  determined  by  the 
Secretary,  the  risk  of  dissemination  of 
plant  pests  or  noxious  weeds." 

Trade  Issues,  International  Agreements, 
and  Equivalence 

One  commenter  claimed  that  any 
delay  that  prevents  the  re-entry  of 
Clementines  into  the  United  States 
beyond  the  begiiming  of  the  next 
shipping  season  would  constitute 
unreasonable  delay  in  violation  of  the 
Administrative  Procedure  Act  and  in 
contravention  of  the  U.S.  Government's 
WTO  obligations. 

Under  the  Administrative  Procedure 
Act,  USDA's  rulemaking  review  policy, 
and  the  requirements  of  several 
Executive  Orders,  APHIS  must  follow 
certain  procedures  in  the  drafting  and 
review  of  rulemaking  documents.  This 
process  takes  time.  APHIS  must 
consider  issues  raised  in  comments 
submitted  before  the  close  of  the 
comment  period,  and  then  determine 
what  action  to  take  on  its  proposal  given 
the  issues  raised  by  commenters.  It  must 
then  draft  a  rule  that  documents  its 
response  to  conunents,  and  must 
circulate  the  rule  through  a  significant 
review  and  approval  process.  APHIS  is 
committed  to  rulemaking  based  on 
science  and  according  to  the 
requirements  of  the  Administrative 
Procedure  Act,  and  will  not  produce  a 
final  rule  until  we  have  carefully 
considered  the  issues  raised  by 
conunenters  and  have  followed  our 
formal  review  process.  This  is 
consistent  with  member  obligations 
imder  the  WTO  SPS  Agreement. 

Three  commenters  stated  that  the 
proposed  rule  violates  WTO 
prohibitions  against  discriminatory 
trade  practices  by  requiring  an  extra  2 
days  of  cold  treatment  for  Spanish 
exports  that  are  not  required  of 
Clementine  exports  from  other  countries 
susceptible  to  Medfly  infestation. 

In  the  October  15,  2002  issue  of  the 
Federal  Register.  APHIS  published  an 
interim  rule  (APHIS  Docket  No.  02- 
071-1)  imder  which  all  commodities, 
including  Clementines  from  other 
countries,  that  are  subject  to  cold 
treatment  for  Medfly  must  be  treated 
under  the  same  treatment  schedule  that 
we  are  requiring  for  Spanish 
Clementines. 

Two  commenters  stated  that  the 
proposed  rule  violates  WTO 
prohibitions  against  discriminatory 
trade  practices  by  imposing  a  field 
treatment  regimen  for  control  of  Medfly 


in  Spanish  Clementine  orchards,  as  well 
as  pre-  and  post-treatment  fruit  cutting, 
but  does  not  require  an  equivalent  field 
treatment  regimen  for  other  countries 
exporting  Clementines  to  the  United 
States  from  areas  susceptible  to  Medfly 
infestation. 

It  is  true  that  APHIS  has  not  placed 
additional  pre- treatment,  population- 
limiting  requirements  on  Clementines 
and  other  Medfly-host  fruits  and 
vegetables  from  other  areas  where 
Medflies  are  present.  In  the  event  that 
emergency  measures  are  required  to 
address  a  pest  risk,  APHIS  applies  them 
to  the  extent  they  are  necessary,  and 
APHIS  has  no  evidence  to  support  the 
conclusion  that  Clementines  or  other 
fruits  and  vegetables  from  other  Medfly- 
infested  areas  pose  the  same  risk  as 
Clementines  from  Spain.  We  have 
conducted  extensive  fruit  cutting  and 
inspection  activities  associated  with 
imports  of  Clementines  and  other  fruits 
and  vegetables  from  other  areas,  and 
have  not  found  a  single  live  Medfly 
larvae.  As  stated  previously  in  this 
document  and  in  the  proposed  rule, 
given  that  high  Medfly  populations  in 
production  areas  in  Spain  in  2001  could 
have  caused  the  infestations  discovered 
that  year,  APHIS  believes  it  has 
sufficient  reason  to  adopt  specific 
measures  that  it  believes  will  ensure 
against  a  similar  occurence  in  future 
years.  If  we  had  evidence  that  suggested 
an  equivalent  problem  in  other  regions, 
we  would  require  equivalent  safeguards. 
The  available  evidence  does  not, 
however,  support  that  course  of  action. 

The  interim  rule  for  other  cold  treated 
commodities,  nonetheless,  provides  that 
those  commodities,  like  Spanish 
Clementines,  will  be  subject  to  post- 
treatment  fruit  cutting,  though  fewer  of 
certain  commodities  will  have  to  be 
inspected  and  cut  due  to  their  non- 
preferred  Medfly  host  status. 

Several  commenters  stated  that  the 
technical  trapping  protocol,  type  of  trap, 
baits,  frequency  of  inspection,  etc.,  used 
by  the  Spanish  growers  should  mirror 
the  same  protocol  that  is  used  by  APHIS 
within  the  United  States.  The 
commenters  claim  that  should  a 
temporary  Medfly  infestation  occur  in  a 
U.S.  production  area,  the  citrus  within 
the  established  quarantine  area  cannot, 
under  any  circumstances,  move  to 
market,  and  they  note  that,  in  contrast, 
APHIS  has  proposed  to  allow  foreign 
origin  fruit  from  permanently  infested 
production  areas  to  be  brought  into  the 
United  States  with  only  the  provisos 
that  the  pest  detections  in  the  export 
groves  are  relatively  low  and  the  fruit  is 
cold  treated.  Some  commenters  also 
questioned  whether  cold  treatment  is 
actually  available  to  domestic  producers 
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in  the  event  of  a  Medfly  outbreak  in  the 
United  States. 

We  do  not  agree  that  the  technical 
trapping  protocol,  type  of  trap,  baits, 
and  frequency  of  inspection  and  other 
requirements  regarding  the  Spanish 
Clementine  import  program  should 
mirror  the  same  protocol  that  is  used  by 
APHIS  within  the  United  States  for  a 
reason  the  commenter  has  pointed  out: 
Different  requirements  are  warranted  for 
fruit  moving  from  Medfly-free  areas  in 
which  there  is  an  outbreak  than  for  fruit 
moving  from  generally  infested  areas. 
The  Spanish  are  not  attempting  to 
eradicate  Medfly.  nor  does  APHIS 
believe  thev  have  to  do  so  in  order  to 
export  fruit  to  the  United  States, 
provided  they  can  mitigate  the  pest  risk 
posed  to  the  United  States  by  their 
exports. 

U.S.  producers  and  agricultural 
officials  have  a  longstanding  policy  to 
eradicate  Medflv  infestations  if  they  are 
detected  in  the  mainland  United  States.'' 
Spanish  producers  use  trapping  as  an 
indicator  of  the  presence  of  Medflies  in 
production  areas,  and  use  that  indi(,ator 
to  trigger  bait  spray  applications  that  are 
intended  to  lower  Medflv  populatimi 
densities.  U.S.  producers  and 
agricultural  officials  employ  trapping 
programs  to  monitor  for  the  pre.sence  of 
Medflies  in  free  areas.  For  these  reasons, 
APHIS  does  not  believe  thcro  is  a 
demonstrated  need  for  trapping  and  bait 
treatment  measures  to  be  the  same  in 
Spain  as  thev  are  in  the  United  States. 
APHIS  would,  however,  require 
equivalent  measures  if  the  intent  of  the 
Spanish  program  was  maintaining 
Medflv  freedom. 

FurthfTiiMre  .\PHI.S  disagrees  with 
the  lommenters  statements  that  citrus 
may  not  move  from  a  U.S.  area  that  is 
under  quarantine  for  Medflv  In  fact, 
under  4j  301. 78-lU(b)(:J).  APHIS  allows 
the  movement  of  regulated  articles, 
which  include  citrus  fruit,  from 
quarantined  areas  provided  they  are 
treated  with  the  same  cold  treatment 
sf.hedule  that  we  use  for  the  importation 
of  Spanish  Clementines.  There  are  also 
other  treatments  available,  as  specified 
in  ^301.78-10 

Several  commenters  noted  that  other 
countries  will  not  accept  U.S.  fruit  if  it 
is  1.3  percent  infested  with  Medtly, 

Some  countries  will  not  accept  fruit 
knnwn  to  be  infested  with  Metiflv,  and 
the  United  States  is  one  of  those 
countries.  To  clarify,  we  are  not 
allowing  imported  Spanish  Clementines 
to  be  1  .5  percent  infested  or  less  upon 
arrival  in  the  IJnited  States.  Rather,  we 
are  requiring  inspection  and  fruit 


^'Hdwaii  IS  gi-nerally  infusted  willi  Mwdfly  and 
uses  treatinenis  tii  certify  movemenlo 


cutting  of  200  randomly  selected  fruit 
per  shipment  of  dementines  prior  to 
cold  treatment.  If  a  single  live  Medfly  is 
found  during  inspection  in  Spain,  the 
entire  shipment  of  Clementines  will  not 
be  eligible  for  export.  If  no  infested  fruit 
is  found  upon  inspection,  that  provides 
a  ver\'  high  level  of  confidence  (95 
percent)  that  the  shipment  sampled  has 
a  low  level  of  infestation  (a  level  that 
cannot  be  detected  via  fruit  cutting). 
Furthermore,  according  to  our  RMA, 
fmit  that  is  1.5  percent  infested  or  less 
and  that  is  cold  treated  has  a  low 
probability  of  carrying  a  mated  pair  of 
Medflies  into  a  suitable  location  in  the 
United  States.  If  we  find  one  live  Medfly 
larva  in  a  shipment  of  Clementines  at 
the  port  of  entry  in  the  United  States, 
we  will  reject  that  shipment. 

We  suspect  that  the  commenters 
doubt  whether  other  countries  would 
adopt  a  similar  protocol  in  general  for 
U.S.  exports.  Such  a  program  would  not 
seem  to  be  necessarv .  since  there 
currently  is  no  Medfly  infestation  in  the 
mainland  United  States.  However,  we 
do  believt'  that  the  Spanish  Clementine 
import  program  could  serve  as  an 
effec  tive  model  for  exports  from  Medfly 
intested  areas  in  the  United  States  to 
other  countries.  In  the  event  that  such 
a  program  is  necessary,  we  would 
negotiate  with  foreign  Governments  to 
secure  e\[)ort  opportunities  for  citrus 
and  othfT  Mt-dfly  hosts  from  Medfly- 
infested  areas  under  this  same  protocol, 
and  we  woUld  continue  to  allow 
interstate  movements  of  such  articles 
under  the  retjuirements  of  7  CFR  301.78 
through  301.78-10. 

Cold  Treatment 

Several  (  ommi^nters  noted  that  the 
time-teni()rr.itun'  response  surface 
model  coutaiiu'd  in  the  ORACBA 
analysis  can  be  read  to  suggest  that  for 
treatment  periods  less  than  16  days,  a 
prfihit  'i  level  of  ph\  tosanitarv  security 
mav  not  be  achieved  even  at 
temperatures  of  32    F.  33    F.  or  34  °?, 
vet  APHI.S's  revised  protocol  would 
allow  tre.itment  for  onlv  12.  13.  and  14 
days.  resptMtively.  at  those 
temperatures.  One  commenter 
recommended  that,  until  the  uncertaintv 
is  resolved  regarding  the  lower 
temperatures  and  durations  of  cold 
treatment,  the  colli  treatment  protocol 
be  kept  at  a  minimum  duration  of  14 
days.  OttiiT  comnifnters  urged  APHIS  to 
review  d.ita  relevant  to  this  subject  that 
were  recently  developed  in  Australia 
,ind  South  Africa. 

.M'HIS  has  obtained  and  evaluated 
data  ( ollected  in  Australia  by  its 
Department  of  Agruulture  and 
Horticulture  Australia  regarding  time/ 
temperature  combinations  that  provide 


apparent  complete  mortality  of 
Medfly.'"  Copies  of  that  data  are 
available  from  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

These  data  have  also  been  factored  into 
an  updated  version  of  the  ORACBA 
analysis.  In  short,  the  data  provide 
evidence  that  the  longer  durations  of 
cold  treatment  (16  days/35  °F.  and  18 
days/36  °F)  are  likely  to  provide  a  very 
high  level  of  quarantine  security  (probit 
9  or  above). 

The  specific  South  African  data  cited 
by  commenters  were  not  submitted  to 
APHIS  by  commenters.  We  were  able  to 
communicate  with  the  persons 
conducting  the  study,  and  the 
information  they  provided  supports  the 
cold  treatment  we  are  requiring  under 
this  final  rule. 

Regarding  the  question  of  whether 
cold  treatment  provides  probit  9 
mortality  at  all  the  proposed  time/ 
temperature  combinations.  APHIS 
agrees  with  the  commenters  that 
additional  statistical  or  experimental 
evidence  is  necessary  to  continue  to 
support  the  conclusion  that  the  12  days/ 
32    F  and  13  days/33  ^T  combinations 
provide  probit  9  mortality.  However,  as 
evidenced  clearly  by  Figure  3  of  the 
ORACBA  analysis,  there  are  sufficient 
data  available  to  conclude  that  14  days/ 
34  T.  lb  days/35  °F.  and  18  days/36  "F 
treatments  do  provide  probit  9  level 
(juarantine  security. 

(liven  that  the  calculations  of  risk  in 
our  RMA  depend  on  the  assumption 
that  ciold  treatment  provides  probit  9 
mortality,  we  have  removed  the  12 
days/32  -'F  and  13  days/33    F  cold 
treatment  combinations  from  this  final 
rule,  due  to  the  unavailability  of 
sufficient  data  to  cimtinue  to  support 
those  time.'temperature  combinations  as 
providing  prol)it  9  mortality.  Thus,  the 
revised  TlU7-a  cold  treatment  schedule 
for  Clementines  from  Spain  will  require 
fruits  to  be  treated  according  to  the 
following  schedule: 


Temperature 

Exposure 

period 
(in  days) 

34 
35 
36 

F  or  below  

F  or  below  

F  or  below  

14 
16 
18 

The  revised  ORACBA  analvsis 
provides  statistical  justific:ation  for  our 
selection  of  the  above  schedule,  and  is 
based  on  all  available  data. 

Some  commentprs  noted  that  Spanish 
exporters  claimed  that  their  fruit  was 
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cooled  to  32  "F  for  12  to  14  days  in 
2001,  which  is  as  long  or  longer  than  the 
revised  protocol  would  require,  and  yet 
a  substantial  number  of  Medfly  larvae 
survived  that  treatment.  If  the  previous 
statement  is  true,  asked  the  commenters, 
how  is  APHIS'S  proposed  approach 
different  from  2001? 

We  have  conducted  a  review  of 
available  cold  treatment  records  for 
shipments  of  Spanish  Clementines  into 
the  ports  of  Philadelphia,  PA,  and 
Elizabeth,  NJ.  The  results  of  ovu  review 
are  as  follows:  (1)  There  was  no  clear 
pattern  for  the  use  of  specific  time/ 
temperature  combinations  of  cold 
treatment;  and  (2)  though  some 
shipments  of  Clementines  were  treated 
for  more  days  than  were  required  at 
various  approved  temperatiu^s,  there  is 
no  evidence  to  suggest  that  the 
treatment  time/temperature 
combinations  cited  by  the  commenter 
were  used  on  more  than  a  few 
occasions.  In  fact,  the  records  show  that 
in  2001,  the  10  day/32  °F  treatment 
schedule  was  the  least  used  of  the  five 
options  available,  perhaps  because 
shippers  were  hesitant  to  subject  the 
fruit  to  the  damage  that  can  be  caused 
by  freezing  temperatures. 

While  our  review  did  reveal  that,  in 
some  cases,  treatments  were  applied  for 
longer  durations  (several  hours  to 
several  days)  than  was  required  under 
the  previous  treatment  schedule,  we 
have  no  direct  evidence  that  fruit  found 
to  be  infested  with  Medfly  were  treated 
for  more  time  than  was  required  imder 
the  previous  treatment  schedule. 

Upon  the  detection  of  Medfly  in 
Spanish  Clementines  in  2001,  APHIS 
was  able  to  trace  the  initial 
interceptions  to  particular  sea  vessels, 
including  the  M/V  Japan  Senator  and 
the  M/V  Green  Maloy.  The  records  for 
the  M/V  Japan  Senator,  which  arrived  in 
Elizabeth,  NJ,  on  November  7,  2001, 
show  that  each  of  the  eight  sea 
containers  imported  on  that  vessel  met 
only  the  minimum  time/temperature 
combinations  provided  under  the, 
previous  treatment  schedule.  The 
records  for  the  M/V  Green  Maloy,  which 
arrived  in  Philadelphia  on  November 
11,  2001,  show  that  some  time/ 
temperature  combinations  in  the  12 
compartments  on  the  vessel  met  only 
the  minimum  standards  of  the  previous 
treatment  schedule,  while  other 
compartments  were  cold  treated  for  as 
many  as  3  extra  days.  Since  APHIS 
caimot  trace  back  the  fruit  that  was 
found  to  be  infested  to  a  specific  hold 
on  either  vessel,  we  cannot  know 
whether  the  fruit  was  exposed  to  more 
cold  treatment  than  was  required.  We 
do  know,  however,  that  the  infested 
fruit  was  held  for  at  least  as  long  as  the 


previous  treatment  schedule  required, 
which  suggests  a  failvue  of  the  previous 
schedule  to  provide  near  100  percent 
mortality,  but  not  necessarily  a  failure  of 
the  revised  schedule. 

Fiulhermore,  the  approach  we  use  in 
this  final  rule  also  addresses  the  risk 
posed  by  high  levels  of  infestation  of 
imported  Clementines.  There  were  no 
such  restrictions  on  infestation  levels  in 
2001. 

One  commenter  claimed  that  APHIS's 
proposal  to  extend  cold  treatment  is 
based  exclusively  on  the 
recommendation  made  by  a  panel  put 
together  by  APHIS,  using  studies  and 
scientific  literature  that  are  not  recent 
and  not  credible  enough.  The 
conmienter  stated  that  cold  treatment 
should  not  be  extended,  as  any 
extension  should  be  based  upon  more 
detailed  scientific  studies  with 
internationally  accepted  credibility. 

Upon  further  analysis  of  all  the 
available  data,  as  stated  above.  APHIS  is 
amending  the  cold  treatment  schedule 
to  allow  cold  treatment  for  Medfly  only 
at  the  longer  time/temperature 
combinations  (14.  16,  or  18  days,  at  the 
temperatures  listed  above).  This  change 
is  based  on  the  results  of  the  ORACBA 
analysis,  which  essentially  combines 
the  results  of  available  cold  treatment 
research  and  uses  a  model  to  assess  and 
show  the  ability  of  certain  time/ 
temperature  combinations  to  provide 
probit  9  mortality  of  Medfly.  The 
ORACBA  analysis  does  not  contradict 
the  recommendations  of  the  cold 
treatment  review  panel  that  drew  up  the 
cold  treatment  recommendation 
document  that  was  cited  in  our 
proposed  rule.  Rather,  the  ORACBA 
analysis  shows  that  data  are  only 
available  to  support  cold  treatment  at 
the  longer  time/temperature 
combinations  suggested  by  the  panel. 
Given  the  clarity  of  the  available  data, 
including  data  recently  made  available 
by  the  Australian  Government,  we  are 
confident  that  our  revised  cold 
treatment  is  science-based. 

Two  commenters  questioned  whether 
APHIS  allows  the  use  of  a  single  fruit 
temperature  probe  in  a  cold  treatment 
container  or  ship  hold,  cmd  stated  that 
a  single  data  point  does  not  allow  an 
estimate  of  the  variation  in  temperature 
that  normally  occurs,  and  the  protocol 
does  not  incorporate  the  necessary 
treatment  time  adjustment  associated 
with  this  temperature  variation.  The 
commenters  stated  that  there  are  very 
little  published  data  on  temperature 
variation  in  marine  shipments,  so  the 
actual  level  of  temperature  variation  in 
some  shipments  may  be  high. 

APHIS'S  cold  treatment  protocols  do 
not  authorize  the  use  of  only  a  single 


data  point  in  the  load.  Multiple 
temperature  sensors  are  required  (in  the 
fruit  pulp,  as  well  as  in  the  air),  and 
readings  from  these  sensors  must  print 
out  once  an  hour  during  the  entire 
vovage.  The  larger  the  cargo  space,  the 
more  sensors  that  are  required,  and 
sensors  must  be  checked  and  calibrated 
before  each  treatment  begins. 
Furthermore,  all  cold  treatment 
containers  and  compartments  must  be 
checked  and  certified  by  APHIS,  and 
APHIS  verifies  the  treatment  records 
upon  arrival  of  the  imported 
commodity.  Given  that  APHIS  requires 
the  use  of  multiple  sensors,  given  that 
we  require  all  temperature  sensor 
readings  to  meet  the  appropriate 
treatment  schedule,  and  given  the 
certification  requirements  for  treatment 
equipment,  we  are  confident  that  our 
existing  procedure  accounts  for  any 
temperature  variation  that  may  occur 
during  cold  treatment. 

One  commenter  expressed  concern 
that  fruit  subject  to  break  bulk  shipment 
and  that  is  not  pre-cooled  will  take  100 
hours  to  reach  desired  temperatures. 
Other  commenters  asked  exactly  when 
cold  treatment  is  considered  to  begin. 
Others  questioned  whether  the  cold 
chain  is  broken  when  fruit  is  brought  to 
the  port  for  loading  onto  the  ship. 
Another  commenter  noted  that,  under 
break  bulk  shipping,  cooling  fans  are 
not  normally  operated  until  75  percent 
of  the  cargo  hold  is  loaded,  and  stated 
that  this  condition  further  exacerbates 
the  problem  of  breaking  the  cold  chain. 

Cold  treatment  is  not  considered  to 
have  begun  until  all  temperature  sensors 
within  a  particular  compartment  in  a 
sea  vessel  or  a  container  reach  treatment 
temperature  or  below.  If  the  cold  chain 
is  broken  at  any  time  during  treatment, 
the  treatment  must  start  over,  and  must 
be  completed  in  its  entirety.  As  stated 
above,  multiple  temperature  sensors  are 
used  (in  the  fruit  pulp,  as  well  as  in  the 
air),  and  readings  from  each  sensor  must 
be  printed  out  once  an  hour  during  the 
entire  vovage. 

APHIS  recommends  that  the  fruit  be 
pre-chilled  before  loading.  However, 
many  foreign  seaports  have  not  built 
cold-storage  facilities,  and  precooling  is 
not  essential  given  that  treatment 
according  to  the  schedules  described  in 
this  document  provide  probit  9 
mortality.  Loading  warm  fruit  mandates 
a  later  starting  time  for  the  treatment, 
often  several  days  after  the  ship  has  left 
the  port.  In  some  cases,  the  required 
number  of  days  may  not  have  elapsed 
by  the  time  the  ship  reaches  its 
destination  in  the  United  States.  This 
delay  may  be  minimized  at  the  port  of 
embarkation  by  loading  only  one 
compartment  at  a  time,  and  running  the 
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rooling  fans  during  loading.  In  cases 
where  the  treatment  is  not  cumplete 
upon  arrival,  the  ship  must  either 
remain  in  port  until  the  cold  treatment 
is  completed  in  the  last  c  ompartment.  or 
the  fruit  is  consigned  to  a  cold-treatment 
warehouse  nn  shore,  where  treatment 
can  be  completed  or  re-initiated 

Several  commcnters  stated  that 
APHIS  should  delay  the  final  rule  until 
additional  research  on  the  application  of 
cold  treatment  is  completed,  as  it  has 
not  established  why  the  previous 
program  failed.  The  commenters  cited 
an  ongoing  APHIS  study  to  investigate 
temperature  distribution  in  cold 
treatment  holds  in  ships  to  see  whether 
it  is  necessary  to  increase  the  number  of 
temperature  sensors  in  the  holds. 

APHIS'S  review  of  the  application  of 
cold  treatment  to  shipments  of 
Clementines  that  produced  live  Medflv 
larvae  yielded  no  evidence  that 
treatment  was  improperly  applied. 
Given  our  analysis  of  available  data  on 
cold  treatment,  which  is  documented  in 
the  ORACBA  analysis,  we  are  confident 
that  the  revised  cold  treatment  schedule 
for  Spanish  Clementines  will  provide 
probit  9  mortality.  Though  there  is  a 
temperature  mapping  study  underway 
regarding  the  application  of  cold 
treatment  (which  was  underway  before 
the  2001  Spanish  clementine  shipping 
season),  we  do  not  expect  the  results  of 
the  study  to  suggest  dramatic  (  hanges  to 
existing  guidance  on  the  deployment 
and  placement  of  sensors  in  cold 
treatment  compartments  and  f ontainers. 
Given  the  clarity  of  the  available  cold 
treatment  data,  as  discussed  in  the 
ORACBA  analysis,  the  probit  9 
mortality  of  cold  treatment,  and  the 
other  mitigating  measures  contained  m 
this  rule,  we  see  no  need  to  delay  this 
final  rule. 

Two  commenters  stated  that  APHISs 
cold  treatment  protocol  should  require 
that  more  temperature  data  be  collected 
in  each  container  to  determine  the 
variation  in  temperature  of  a  load,  as 
this  is  the  onlv  wav  to  ensure  that  fruit 
is  subject  to  disinfestation  temperatures 
for  the  required  time  period  They 
claimed  that  the  current  protocol 
potentially  allows  signific:ant  portitms  of 
a  load  to  be  delivered  without  adequate 
treatment,  and  that  a  minimum  of  three 
temperature  probes  per  unit  of  fruit  are 
needed.  One  of  the  commenters  stated 
that  USDA  research  reports  published  in 
the  1980's  indicate  that  the  fruit 
temperature  range  in  a  refrigerated 
container  is  typically  about  3    F,  and 
based  on  that  figure,  single  temperature 
monitors  measuring  average 
temperatures  could  fail  to  reveal 
temperatures  above  the  level  permitted 
by  the  treatment  schedule. 


APHIS  requires  the  use  of  multiple 
sensors,  given  that  we  require  all 
temperature  sensor  readings  to  meet  the 
appropriate  treatment  schedule,  and 
given  the  certification  requirements  for 
treatment  equipment,  we  are  confident 
that  our  existing  procedure  accounts  for 
temperature  variation  that  may  occur 
during  cold  treatment 

For  shipping  containers,  we  require  a 
minimum  of  three  temperature  sensors 
to  be  placed  in  fruit  pulp.  For  sea  vessel 
compartments,  we  require  a  minimum 
of  four  temperature  sensors,  but  the 
number  required  may  be  larger, 
depending  on  the  size  of  the  treatment 
compartment.  See  Chapter  6  of  the  Plant 
Protection  and  Quarantine  (PPQJ 
Treatment  Manual ' '  for  additional 
information 

Several  t:ominenters  noted  that  in 
December  2001.  when  the  Government 
of  Spain  proposed  that  APHIS  extend 
the  cold  treatment  on  two  of  the  vessels 
then  docked  in  US  ports  with  a  view- 
to  permitting  the  fruit  to  enter  the 
United  States  if  the  treatment  were 
successful.  APHIS  rejet.ted  the 
approach,  saying  it  had  "no  data  to 
support  the  efficacy  of  extending  the 
time  or  temperature  of  the  approved 
cold  treatment.  "  These  commenters 
claimed  that  APHIS  still  has  no  such 
data 

At  the  time  of  the  (Government  of 
Spain  s  proposal.  APHIS  had  not 
conducted  its  review  of  the  available 
data  on  c:old  treatment,  and  would  not 
suggest  a  remedial  measure  without  a 
basis  in  science  Furthermore,  for  the 
reasons  stated  previously  in  this 
document,  we  must  disagree  with  the 
(  nnimenters'  conclusion.  We  believe 
there  are  adequate  data  available  to 
supporl  our  revised  cold  treatment 
protocol. 

One  commenter  stated  that  the  effects 
of  prtKiooling  on  the  ability  of  Medflies 
to  survive  cold  treatment  are  not  known 
and  pointed  out  that  the  draft  workplan 
for  the  clementine  import  program 
states  that  "Additional  long-teim 
research  will  be  needed  to  determine  if 
the  rate  of  precooling  has  an  effect  on 
insect  tolerance  of  the  cold  treatment." 

Studies  on  other  fruit  fly  species  have 
shown  that  pre-cooling  does  not  have  a 
significant  effect  on  fruit  fly  mortality. 
Whether  pre-cooling  would  have  a 
beneficial  effect  with  respect  to  Medfly 
mortality  remains  to  be  determined.  If 
so.  it  is  possible  that  adjustment  [i.e.. 
shortening)  of  the  treatment  schedule 
would  be  possible,  as  available  evidence 
shows  that  the  extended  cold  treatment 
required  under  this  final  rule  already 


'  St*  httij     nHu  aphis.usda.gov/ppq/manuals/ 
pdfJilns/TMpdf 


provides  quarantine  security  equivalent 
to  the  probit  9  level. 

Two  commenters  stated  that  it  is 
possible  that  Medflies  in  Spain  may  be 
able  to  withstand  colder  temperatures 
than  can  more  tropical  populations  of 
Medflies  since  most,  if  not  all,  cold 
treatment  work  has  been  done  on  strains 
of  Medfly  other  than  that  found  in 
Spain. 

While  it  is  possible  that  Medflies  in 
Spain  may  be  able  to  withstand  colder 
temperatures  than  some  other  Medflies, 
there  is  no  evidence  available  to  support 
or  verify  that  supposition.  There  is, 
however,  evidence,  which  is  cited  in 
our  risk  mitigation  analysis,  that 
Medflies  have  not  established  in  the 
colder  inland  areas  of  Spain  where  they 
would  be  expected  to  occur  if  they  had 
become  adapted  to  colder  conditions. 
Indeed,  the  distribution  of  Medflies  in 
Spain  is  consistent  with  a 
Mediterranean  climate,  not  a  temperate 
or  cold  environment. 

One  commenter  stated  that  Medfly 
larvae  have  the  capability  to  overwinter 
in  freezing  conditions. 

Larvae  may  survive  brief  periods  [e.g. 
2  to  3  days)  of  exposure  to  freezing 
conditions,  especially  if  protected  from 
actual  freezing  by  host  fruit.  Available 
evidence  (cited  in  the  RMA)  indicates 
that  larvae  cannot  survive  long-term 
exposure  [i.e..  3  to  4  days)  to  freezing 
temperatures. 

One  commenter  stated  that  the 
statement  in  the  proposed  rule  that 
APHIS  inspectors  will  examine  the  cold 
treatment  data  prior  to  clearing  an 
incoming  shipment  is  very  troubling,  as 
it  infers  that  this  might  not  have  been 
occurring  previously  even  though  the 
PPQ  Treatment  Manual  cold  treatment 
protocol  requires  a  review  of  the 
treatment  logs  or  charts  for  any 
irregularities  that  might  have  occurred 
during  treatment  (and,  time  permitting, 
examination  of  the  load  and 
compartments)  prior  to  clearance  of  any 
cold  treated  shipment. 

APHIS  always  reviews  the  cold 
treatment  records  of  each  compartment 
or  container  that  contains  imported  cold 
treated  fruits  and  vegetables.  For  each 
imported  shipment,  an  inspector 
reviews  the  treatment  charts  to  ensure 
that  the  treatment  cold  chain  was 
uninterrupted  and  that  the  time/ 
temperature  combinations  meet  the 
required  treatment  schedule.  Our 
statement  in  the  proposed  rule  was 
intended  to  reinforce  this  requirement, 
not  to  imply  it  had  not  been  applied. 

One  commenter  stated  that  methyl 
bromide  fumigation  is  a  proven 
treatment  meeting  a  probit  9  standard  of 
quarantine  security  with  regard  to 
Medfly  infestation,  and  that  based  on 
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applications  of  methyl  bromide  to 
mandarin  crops  (a  citrus  fruit  similar  to 
Clementines),  methyl  bromide  treatment 
would  have  minimal  aging  effects  on  the 
fruit  and  little  to  no  cosmetic  effects 
provided  that  the  fumigation  was 
properly  applied.  The  commenter 
pointed  out  that  the  established  PPQ 
treatment  schedules  for  citrus  for 
methyl  bromide  use  is  listed  as  TlOl- 
w-1-2  in  the  PPQ  Treatment  Manual. 

The  treatment  referred  to  by  the 
conunenter  is  listed  in  the  PPQ 
Treatment  Memual  as  an  approved 
Medfly  treatment  for  citrus  moving 
interstate  within  the  United  States. 
However,  APHIS  only  employs  that 
treatment  for  use  as  a  precautionary 
treatment  for  fruit  moving  from  areas 
near  areas  where  Medfly  has  been 
trapped.  Treatment  Tl  01-1-2  does  not 
provide  probit  9  mortality,  and  there  is 
no  approved  methyl  bromide  treatment 
for  citrus  that  provides  probit  9 
mortality  of  Medfly. 

Confidence  Building  and  Limited 
Distribution 

Many  commenters  had  concerns 
about  the  potential  limited  distribution 
of  Spanish  Clementines.  The  proposed 
rule  explained  that  APHIS  was 
considering  restricting  the  distribution 
of  imported  Spanish  Clementines  to 
non-citrus  producing  States  for  the  first 
year  of  the  program  as  a  confidence- 
building  measure.  With  limited 
disfribution.  Clementines  would  not  be 
eligible  for  distribution  in  California, 
Arizona,  Texas,  Florida,  Louisiana. 
Puerto  Rico,  the  U.S.  Virgin  Islands,  the 
Northern  Mariana  Islands,  Guam  or 
American  Samoa.  Four  commenters 
stated  that  such  a  requirement  is 
unwarranted  and  unjustified  given  the 
findings  of  the  RMA,  and  especially 
given  the  new  stringent  controls 
included  in  the  proposed  rule.  One 
commenter  stated  that  the  requirement 
would  be  contrary  to  the  provisions  of 
the  SPS  Agreement,  which  requires 
measures  to  be  based  on  scientific 
principles.  Twelve  other  commenters 
stated  that  limited  distribution  was 
warranted,  and  each  had  different  ideas 
as  to  what  APHIS's  limited  distribution 
protocol  should  actually  entail.  Some 
commenters  claimed  that  distribution 
should  be  allowed  only  in  States 
without  Medfly  host  material  and 
conditions  for  Medfly  survival.  Others 
stated  that  distribution  should  not  be 
allowed  in  citrus-producing  States  or 
States  that  border  citrus-producing 
States.  Other  commenters  agreed  with 
APHIS'S  original  suggestion.  One 
commenter  suggested  that  APHIS  limit 
distribution  for  2  years  rather  than  1 


year  to  build  added  stakeholder 
confidence  in  the  new  program. 

APHIS  has  determined  that,  in  order 
to  ensure  the  success  of  our  new 
approach,  it  is  necessary  to  limit  the 
distribution  of  Spanish  Clementines  to 
non-citrus  producing  States  during  the 
upcoming  (2002-2003)  Spanish 
clementine  shipping  season.  This  means 
that,  under  §319.56-2jj(i)  of  this  final 
rule,  the  importation  and  distribution  of 
Spanish  Clementines  will  not  be 
allowed  in  Arizona,  California,  Florida, 
Louisiana,  Texas,  Puerto  Rico,  the  U.S. 
Virgin  Islands,  the  Northern  Mariana 
Islands,  Guam  and  American  Samoa  '^ 
dxuing  the  2002-2003  shipping  season, 
and  all  boxes  of  Spanish  Clementines 
will  be  required  to  bear  the  following 
statement:  "Not  for  distribution  in  AZ. 
CA,  FL,  LA,  TX,  Puerto  Rico,  and  any 
other  U.S.  Territories."  All  labeling 
must  be  large  enough  to  clearly  display 
the  required  information  and  must  be 
located  on  the  side  of  the  cartons  to 
facilitate  inspection.  APHIS  has 
determined  that  this  measure  is 
necessary  to  provide  added  protection 
to  areas  in  the  United  States  that  are 
most  vulnerable  to  Medfly 
establishment. 

Our  strategy  is  limited  to  fewer  States 
than  some  commenters  would  have 
preferred  because  we  do  not  believe  it 
is  necessary,  especially  given  the  RMA's 
characterization  of  the  likelihood  that  a 
mated  pair  could  enter  the  United  States 
via  imported  Spanish  Clementines,  for 
us  to  temporarily  prohibit  the 
distribution  of  Spanish  Clementines  in 
any  States  except  those  where  Medfly 
could  become  established  for  the  long 
term.  We  acknowledge  that  Medfly 
attacks  many  crops  other  than  citrus, 
and  that  those  crops  are  produced  in 
some  non-citrus  producing  States,  but 
those  States  do  not  have  favorable 
climatic  conditions  and  sufficient  host 
material  present  throughout  the  year  to 
support  Medfly  establishment.  APHIS  is 
adopting  this  requirement  on  a 
temporary  basis  to  protect  the  most 
sensitive  agricultural  production  areas 
of  the  United  States  from  infestation 
with  Medfly.  Therefore,  we  are 
confident  that  we  are  well  within  our 
rights  as  a  WTTO  member  country. 

Several  commenters  stated  that 
limited  distribution  is  not  good 
regulatory  policy  and  does  not  work,  as 
shipments  of  commodities  entering 
California  from  other  States  have  been 
found  to  contain  live  Medfly  larvae.  The 
commenters  noted  that  the  California 


'^Hawaii  produces  citrus,  but  is  generally 
infested  with  Medfly.  and  therefore  is  not  included 
in  the  list  of  citrus-producing  States  where 
distribution  of  Spanish  Clementines  will  be 
prohibited  for  the  2002-2003  shipping  season. 


Department  of  Food  and  Agriculture 
routinely  finds  exotic  pests  in  parcels 
handled  by  the  U.S.  Postal  Service  and 
commercial  delivery  firms  at  various 
locations  in  California  and  stated  that 
USDA  caimot  implement  a  100-percent 
effective  program  to  stop  transshipment 
of  clementine  fruit  from  other  States 
into  California. 

APHIS  has  had  success  with 
compliance  systems  for  limited 
distribution  of  fruits  and  vegetables.  The 
keys  to  this  success  have  been 
communication,  labeling,  trade 
verification,  and  enforcement. 
Communication  of  regulations  for 
limited  distribution  has  been  made  via 
public  notice,  APHIS  Industry  Reports, 
internet  websites,  direct  mailings  to 
members  of  the  Produce  Marketing 
Association  and  American  Trucking 
Association,  and  issuance  of  compliance 
agreements  and  permits. 

Distribution  statements  are  required 
on  the  shipping  boxes  for  all  limited 
distribution  commodities,  as  will  be  the 
case  for  Spanish  Clementines.  These 
statements  inform  the  importer,  shipper, 
or  market  owner  of  the  areas  in  which 
the  products  are  prohibited  from  being 
distributed.  Verification  of  commodity 
and  required  labeling  takes  place  at  the 
initial  port  of  entry  and  at  internal 
markets  within  the  United  States. 
Commodities  found  to  have  been  moved 
in  violation  of  limited  distribution 
requirements  are  recalled  and/or 
destroyed.  Reports  of  illegal  movement 
are  investigated  and  civil  penalties  are 
issued  to  violators  as  appropriate. 

For  example,  APHIS  has  monitored 
importation  and  compliance  with  the 
limited  distribution  of  Mexican 
avocados  since  1997.  Compliance  has 
been  98  to  99  percent  by  volume  during 
the  past  5  shipping  seasons.  In  spite  of 
an  increased  volume  of  imports,  the 
2001-2002  season  saw  a  notable  decline 
in  violations  over  past  years.  In  the 
2001-2002  shipping  season,  APHIS  had 
three  violations  under  investigation  for 
illegal  transshipment  to  Tennessee  and 
Georgia.  Approximately  85  boxes  were 
found  in  several  unapproved  markets,  of 
which  80  (1  shipment)  were  reported  to 
agricultural  officials  by  the  receiver  in 
Georgia  and  returned. 

We  are  confident  that  limited 
distribution  of  Spanish  Clementines  can 
be  enforced  and  can  work,  as  shown  by 
past  experience. 

Two  cormnenters  stated  that  APHIS 
should  consider  a  trial  period  during 
which  limited  volumes  of  Clementines 
would  be  allowed  to  be  imported  to 
northern-tier  States  for  a  minimum  of 
one  shipping  season,  so  as  to  ensure  that 
the  system  works. 
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As  stated  in  previous  responses. 
APHIS  is  r(jnfident  that  limiting 
distribution  to  non-citrus  producing 
States  should  be  adequate  to  provide 
confidence  that  the  new  approach 
works,  especially  given  the  very  low 
probabilitv  of  a  Medfly  infestation 
identified  in  the  RMA.  which  does  not 
even  consider  limited  distribution  as  a 
mitigation  measure. 

Operational  Workplan 

Several  commenters  stated  that,  in 
order  to  truly  understand  whether  m  not 
the  risk,  mitigation  measures  chosen  will 
provide  an  appropriate  level  of 
protection.  APHIS's  analysis  must 
contain  the  workplan  that  will  be  used 
to  implement  the  mitigation  strategy 
chosen.  The  commenters  said  that, 
without  the  workplan.  there  is  no  way 
for  anv  cooperator  or  other  stakeholder 
to  ascertain  if  the  measures  chosen  will 
be  effective. 

The  workplan  referred  to  by 
commenters  is.  in  essence,  an 
operational  agreement  between  APHIS 
and  other  parties  (the  Spanish 
Government  and  a  group  representing 
Clementine  exporters)  as  to  the 
responsibilities  of  each  for  the  operation 
of  the  preclearance  program.  The 
provisions  of  the  workplan  intertwine 
with  the  regulations  and  are  more 
detail-oriented 

When  APHIS  designs  a  regulatory 
approach  for  a  particular  issue,  it  plai:es 
or  proposes  to  place  all  measures 
deemed  to  be  necessary  according  to 
risk  analvsis  in  the  Code  of  Federal 
Regulations.  If  a  specific  measure  is  not 
relevant  to  our  calculations  of  risk,  that 
measure  may  be  included  in  the 
regulations,  and  it  may  not.  There  is  no 
bright  line  between  what  is  im  hided  in 
a  workplan  and  what  is  included  in  the 
regulations,  save  that  the  regulations 
must  include  all  provisions  necessary  to 
properh  enforce  the  approach  evaluated 
by  risk  analysis 

As  a  longstanding  matter  of  policy, 
APHIS  does  not  make  pref  learance 
workplans  available  for  public 
c:omment,  nor  does  it  have  the  intention 
of  doing  so  in  this  case,  though  APHIS 
has.  on  some  occasions,  consulted 
stakeholders  (who  are  not  signatories  of 
the  workplan)  on  the  contents  of  such 
workplans.  In  fact,  at  the  request  of 
stakeholders,  APHIS  has  met  with 
several  State  plant  health  officials  as  to 
the  content  of  the  preclearance 
workplan  for  this  rulemaking. 
Nonetheless,  APHIS  does  not  believe 
that  the  contents  of  the  workplan  should 
be  included  in  the  rulemaking  at  hand. 

To  elaborate,  APHIS  has  received  a 
number  of  comments  urging  specific 
handling  of  trapping  and  monitoring 


activities  in  Spain — i.e..  commenters 
have  suggested  the  use  of  a  certain  fruit 
fly  traps,  and  certain  spacing  of  trap 
locations.  APHIS  believes  that  such 
points  do  not  have  to  be  included  in  the 
rulemaking  at  hand,  given  that  the  rule 
is  designed  to  provide  for  a  measure  of 
performance  that  will  be  demonstrated 
primarilv  via  inspection  and  fruit 
cutting.  Moreover,  regardless  of  what 
trap  is  used  and  how  the  traps  are 
spaced,  under  this  rule,  growers  of 
Spanish  Clementines  must  ensure  that 
products  submitted  for  export  to  the 
United  States  have  a  low  Medfly 
infestation  level  (a  level  that  cannot  be 
detected  via  fruit  cutting).  If  they  do  not 
meet  this  standard,  Clementines 
intended  for  treatment  will  be  rejected. 
APHIS  will  reject  a  shipment  of  fruit 
presented  for  export  if  it  is  found  to 
contain  live  larvae  upon  fruit  cutting.  In 
short,  if  the  fruit  is  found  to  be  infested, 
it  will  be  rejected.  If  fruit  is  not  found 
to  be  infested,  the  extended  cold 
treatment  will  provide  that  the  fruit  can 
be  safely  imported. 

One  commenter  stated  that  without 
the  workplan,  there  is  no  way  for  any 
cooperator  or  other  stakeholder  to 
ascertain  if  there  is  sufficient  APHIS 
oversight  planned  in  Spain.  The 
commenter  stated  that  the  workplan 
should  allow  APHIS  unfettered  access 
to  production  areas  and  packing  and 
shipping  facilities,  regular  auditing  of 
Spanish  records,  and  other  procedures 
to  ensure  that  APHIS  personnel  verify 
compliance  with  th(?  terms  and 
conditions  of  the  operational  workplan. 

The  requirements  described  in  the 
proposed  rule  and  this  rule  clearlv  state 
that  the  Spanish  Medfly  management 
program  must  provide  that  Clementine 
producers  allnvv  APHKS  inspectors 
access  to  Clementine  production  areas  in 
order  to  monitor  compliance  with  the 
Medflv  management  program,  and  that 
all  trapping  and  control  records  kept  by 
the  Government  of  Spain  or  its 
designated  representative  must  be  made 
available  to  APHIS  upon  request.  APHIS 
will  have  inspectors  working  full  time 
in  Spain  on  the  verification  of  the 
Spanish  clemenline  import  protocol- 
including  inspections  at  the  port  of 
export  and  production  area  monitoring. 
The  inspectors  will  he  present  to 
conduct  and  monitor  fruit  cutting  at  the 
exporting  port,  and  will  be  able  to 
review  records  kept  bv  the  Government 
of  Spain  regarding  its  management 
program.  Only  APHIS  personnel  and 
personnel  of  Spains  Plant  Protection 
Service  will  be  allowed  to  conduct  fruit 
cutting,  and  any  fruit  cutting  performed 
by  the  Government  of  Spain  will  be 
supervised  by  APHIS. 


Infestation  Levels,  Inspection,  and  Fruit 
Cutting 

Several  commenters  expressed 
concern  or  confusion  over  our  reference 
to  a  1.5  percent  level  of  infestation.  One 
commenter  stated  that  allowing  1 .5 
percent  of  imported  Spanish 
Clementines  to  be  infested  is 
unacceptable,  and  that  1.5  percent  is  a 
high  level  of  infestation  of  any  pest, 
even  in  the  field,  while  several  other 
commenters  claimed  that  our  selection 
of  that  level  of  infestation  is  not 
supported  by  science. 

We  recognize  that  our  reference  to  a 
1.5  percent  level  of  infestation  of 
Spanish  Clementines  may  have  caused 
confusion  among  commenters.  To 
clarif\',  under  this  rule,  the  detection  of 
a  single  live  Medfly  during  any 
sampling  of  Clementines  will  result  in 
the  rejection  of  the  shipment  sampled. 
Hence  our  actual  target  infestation  level 
of  fruit  is  zero,  not  1.5  percent. 
However,  as  a  practical  matter,  it  is 
impossible  to  sample  a  sufficient 
number  of  fruit  to  arrive  at  a  statistically 
valid  conclusion  that  the  fruit  sampled 
is  Medfly-free.  Therefore,  we  have 
selected  a  sampling  rate  (200  fruit  per 
shipment)  that  provides  a  high  level  of 
confidence  that  we  will  be  able  to  detect 
low  levels  of  Medfly  infestation  in 
Clementines  from  Spain.  This  particular 
level  of  inspection  was  selected  because 
inspection  and  fruit  cutting  at  lower 
rates  would  provide  decreased 
confidence  in  our  ability  to  detect  low- 
level  infestations  of  fruit,  and  because 
inspection  and  fruit  cutting  at  higher 
rates  would  either  not  be  practical  from 
an  operational  .standpoint  or  would  not 
measurahlv  improve  ctmfidence  in  our 
ability  to  detect  such  infestations.  While 
this  sampling  rate  was  represented  in 
the  proposed  rule  as  a  measure  that 
provided  95  percent  confidence  that  we 
could  detect  Medfiy  in  fruit  that  were 
no  less  than  1.5  percent  infested,  the 
same  sampling  rate  will  also  provide  a 
relatively  high  degree  of  confidence  that 
even  lower  levels  of  Medfly  infestation 
could  be  detected.  For  example,  based 
on  established  hypergeometric  sampling 
rates  shown  in  the  table  below,  we 
would  still  have  a  relatively  high  level 
of  confidence  (75  percent)  that  we  could 
find  an  infested  fruit  if  the  unit  sampled 
is  only  0.70  percent  infested  with 
Medflies. 


Percentage  of  faiit  infested 
with  Medflies 


Confidence  in 
detection,  as- 
suming 200 
fruit  sample ' 
(in  percent) 


005 
010 


9.52 
18.13 
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Percentage  of  fruit  infested 
with  Medflies  0.05  9.52% 


Confidence  in 
detection,  as- 
suming 200 
fruit  sample  ^ 
(in  percent) 


'  Assuming  shipments  of  Clementines  are 
within  the  maximum  and  minimum  sizes  de- 
scrit)ed  in  this  final  mie  (166,000  to  4.5  million 
fmit). 

While  this  sampling  rate  (200  fruit  per 
shipment)  provides  a  high  level  of 
confidence  that  we  can  detect  low  levels 
of  infestation,  we  acknowledge  that 
some  small  percentage  of  infested  fruit 
may  be  missed  during  sampling. 
However,  as  discussed  elsewhere  in  this 
document,  the  calculations  of  ovu-  RMA 
suggest  that  the  application  of  cold 
treatment  to  such  fruit  would  result  in 
a  very  low  probability  that  such  fruit 
could  serve  as  a  pathway  for  Medfly  to 
enter  the  United  States  into  a  suitable 
area. 

If  exporters  of  Spanish  Clementines 
are  to  avoid  having  shipments  of 
Clementines  routinely  rejected  by 
inspectors,  they  must  ensiu-e  that  the 
infestation  level  of  fruit  is  below 
detectable  levels.  Furthermore,  given 
that  APHIS  may  shut  down  the  export 
program  if  shipment  rejection  rates  rose 
above  20  percent  in  a  given  month,  we 
believe  that  an  appropriate  target 
maximum  infestation  level  for  fruit 
presented  for  export  would  have  to  be 
well  below  1.5  percent. 

Again,  we  did  not  intend  to  identify 
a  1.5  percent  level  of  infestation  as  a 
target  infestation  level  for  the  fruits  in 
the  field.  Given  this  fact,  and  the 
confusion  expressed  by  commenters,  we 
believe  it  is  necessary  to  clarify  and 
revise  part  of  our  proposal.  Specifically, 
§  319.56-2jj(c)(l)  of  oiu-  proposed  rule 
required  that  "*   *   *  bait  treatments 
*   *  *  be  applied  in  the  production 
areas  at  a  rate  appropriate  to  maintain 
the  level  of  infestation  of  Clementines  by 
Mediterranean  fruit  flies  at  1.5  percent 


or  less."  This  proposed  language  was 
inappropriate,  because  maintaining 
levels  of  infestation  at  1.5  percent 
would  result  in  the  majority  of 
shipments  of  Clementines  being 
rejected.  In  addition,  the  responsibility 
for  operating  the  Medfly  management 
program  in  Spain  resides  with  the 
Spanish  Government,  and  this  rule 
contains  no  provisions  for  APHIS  or  any 
other  party  to  verify  levels  of  infestation 
of  Clementines  in  the  field.  Rather,  this 
rule  provides  for  such  verification 
through  examination  of  Clementines  at 
the  port  of  export.  Therefore,  we  are 
amending  §319. 56-2jj(c)(l)  in  this  final 
rule  to  require  that  "  *   *   *  bait 
treatments  *   *   *  be  applied  in  the 
production  areas  at  the  rate  specified  in 
Spain's  Medfly  management  program.  ' 
We  are  making  this  revision  because, 
while  we  do  believe  bait  treatments 
need  to  be  applied  in  order  to  ensure 
low  levels  of  infestation  of  fruit  that  are 
presented  for  export  to  the  United 
States,  we  do  not  believe  it  is  necessary 
or  appropriate  for  APHIS  to  specify  the 
level  of  infestation  that  must  be 
maintained  in  production  areas  via 
those  bait  treatments.  We  are  confident, 
however,  that  we  can  appropriately 
monitor  the  infestation  level  of  fruit 
presented  for  export  via  inspection  and 
fruit  cutting  of  200  randomly  selected 
fruit. 

One  commenter  stated  that  APHIS  last 
surveyed  the  Spanish  clementine 
growing  regions  in  December  2001  and 
has  no  more  recent  data.  The 
commenter  stated  that,  given  the  age 
and  unreliability  of  Spanish 
Government  data  on  trapping  and  pest 
populations,  APHIS  cannot  determine 
with  any  confidence  the  type  of 
spraying  required  and  the  duration  and 
frequency  of  the  treatments  necessary  to 
reach  the  1.5  percent  desired  level. 

APHIS  believes  that  a  well- 
maintained  trapping  program  can  be 
used  as  an  accurate  indicator  of  the 
localized  prevalence  of  Medflies.  We  do 
not  believe  that  trapping  is  precise 
enough  to  accurately  determine 
infestation  levels  of  fruit,  though  it  is 
useful  as  an  indicator  for  when  bait 
treatment  applications  are  necessary. 
APHIS  believes  that  inspection  and  fruit 
cutting  provide  a  more  effective  means 
to  determine  the  level  of  infestation  in 
fruit  submitted  for  cold  treatment  than 
can  trapping.  For  this  rule,  we  use 
inspection  and  fruit  cutting  as  a  means 
of  determining  the  level  of  infestation  of 
Spanish  Clementines. 

Two  commenters  claimed  that  APHIS 
has  presented  no  data  showing  that  an 
infestation  rate  of  1.5  percent  or  less, 
combined  with  cold  treatment,  will 
successfully  prevent  mated  pairs  of  live 


Medfly  larvae  from  entering  the  United 
States.  The  commenters  noted  that 
direct  sampling  data  compiled  by 
APHIS  inspectors  from  vessels  unloaded 
at  ports  of  entry  in  2001  showed  an 
overall  average  infestation  rate  (0.16  to 
0.18  percent)  that  is  an  order  of 
magnitude  lower  than  the  maximum 
infestation  rate  (1.5  percent) 
contemplated  under  the  proposed  rule, 
yet  there  were  multiple  finds  of  live 
Medfly  larvae  in  Spanish  Clementines 
last  year.  The  commenters  questioned 
the  particular  significance  of  a  1.5 
percent  infestation  level,  asked  why  it  is 
a  critical  control  point,  and  stated  its 
selection  appears  to  be  arbitrary. 

As  stated  in  this  document,  we 
believe  it  is  highly  likely  that 
infestations  of  imported  Spanish 
Clementines  were  due  to  the  inability  of 
the  cold  treatment  schedule  to  provide 
probit  9  mortality.  We  are  confident  that 
the  revised  treatment  schedule,  in 
combination  with  the  reduction  in 
Medfly  infestation  levels  ensured  via 
fruit  cutting,  provide  that  needed 
quarantine  security. 

Regarding  the  infestation  levels  in 
2001,  APHIS  acknowledges  that  all 
samples  taken  after  the  initial 
infestations  of  2001  were  detected 
revealed  low  level  infestations.  It  was 
not  possible  to  randomly  (that  is.  in  an 
unbiased  manner)  sample  fruit  from 
shipments  that  had  already  been 
distributed  and/or  sold  through  retail 
outlets;  given  that  those  early-season 
shipments  are  the  origin  of  first 
interceptions  of  live  Medfly  larvae  in 
2001,  APHIS  is  unconvinced  that  the 
level  of  infestation  observed  in  samples 
taken  later  in  the  shipping  season  are 
representative  of  the  level  of  infestations 
of  early  season  shipments.  The 
unprecedented,  numerous  reports  of 
live  larvae  from  retail  outlets  and  ports 
suggest  that  high  densities  of  live  larvae 
were  indeed  associated  with  early 
season  shipments. 

As  stated  earlier  in  this  document,  the 
sampling  rate  used  for  inspecting 
Clementines  presented  for  export  was 
selected  primarily  because  it  provides  a 
high  level  of  confidence  of  detecting 
low  level  infestations  of  Clementines. 
For  this  reason,  we  do  not  agree  that  its 
selection  was  arbitrary.  We  believe  that 
the  RMA  provides  ample  evidence  that 
the  level  of  Medfly  mortality  caused  by 
cold  treatment  (probit  9  or  above),  in 
conjunction  with  the  low  levels  of  pest 
infestation  ensured  via  fruit  cutting 
reveal  that  there  is  an  extremely  low 
likelihood  that  a  viable  mated  pair  of 
Medflies  would  enter  the  United  States 
with  imported  Spanish  Clementines. 

Furthermore,  as  discussed  earlier  in 
this  document,  APHIS  is  unconvinced 
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that  the  level  of  infestation  observed  in 
samples  taken  later  in  the  shipping 
season  (presumably,  the  samples 
referred  to  by  the  commenter)  are 
representative  of  the  level  of  infestation 
of  early  season  shipments.  APHIS  has 
assumed  that  the  infestations  associated 
with  early  season  shipments  were 
higher  than  average.  This  is  a  reasonable 
assumption  based  on  the  available 
evidence,  which  includes  the 
unprecedented  and  numerous  reports  of 
live  lar\de.  the  higher  than  average  trap 
captures  in  Spain  during  the  growing 
season,  and  the  higher  than  average 
temperatures  m  Spain  during  the 
growing  season 

One  commenter  stated  that  the  15 
percent  value  was  chosen  not  because  it 
was  show'n  to  provide  anv  particular 
level  of  phytosanitary  security,  but 
because  200  fruit  per  shipment  was  the 
maximum  amount  APHIS  felt  it  was 
capable  of  inspecting  in  a  reasonable 
amount  of  time  and  at  reasonable 
expense 

As  stated  in  response  to  the  previous 
comment  and  others,  the  200  fruit  per 
shipment  sample  size  was  selected 
primarily  because  it  provides  a  practical 
means  to  verif\-  with  a  high  level  of 
confidence  that  fruit  is  infested  at  low 
levels.  We  stated  in  our  proposed  rule 
that  we  consider  fruit  cutting  (200 
randomlv  selected  fruit  per  shipment)  to 
provide  a  statistical  basis  on  which  we 
can  infer  whether  the  shipment 
inspected  is  1.5  percent  infested  or 
greater.  The  use  of  this  measure  in 
combination  with  cold  treatment  will 
result  in  a  very  low  probability  that  .i 
viable  mated  pair  of  Medflies  would 
enter  the  United  States  with  imported 
Spanish  Clementines. 

Several  commenters  noted  that  after 
the  first  shipping  season,  the  pre- 
treatment  sampling  rate  would  not 
ensure  with  95  percent  confidence  that 
sampled  fruit  is  1.5  percent  infested  or 
less,  but  rather  that  is  J.O  percent 
infested  or  less.  The  commenters  also 
noted  that  in  future  years,  the  sampling 
rate  could  be  reduced  to  76  fruit  per 
shipment,  and  the  sampling  would 
provide  onlv  a  90  percent  confidence 
level  that  the  infestation  rate  is  no 
greater  than  3  percent  The  commenters 
questioned  how  the  findings  of  the  risk 
management  analysis  are  affected  by 
changing  the  sample  size  from  200  to 
100  to  76  fruit.  Some  of  the  commenters 
noted  that  the  lower  sampling  amounts 
are  inconsistent  with  USDA's  Pre- 
Clearance  Program  Guidelines,  which 
define  "quarantine  security"  as  "a  level 
of  control  which  assures  a  95  percent 
confidence  level  that  a  pest  population 
will  not  become  established  based  on 
the  inspection/treatment  certification 


procedure(s)  used  when  considering  the 
biology  and  ecology  of  the  pest  species." 
Commenters  stated  that  there  is  no 
biological  justification  for  reducing  the 
sampling  rate  in  one  year  based  on 
rejection  rates  of  shipments  in  the 
previous  year  since  infestation  rates  in 
one  year  may  differ  substantially  from 
rates  a  year  earlier,  and  stated  that 
APHIS  has  provided  no  evidence  that 
there  is  any  correlation  between 
infestation  rates  in  different  years. 

APHIS  does  not  necessarily  agree 
with  the  commenters'  assertion  that 
there  is  no  biological  justification  for 
reducing  the  sampling  rate  in  one  year 
based  on  rejection  rates  of  shipments  in 
the  previous  year,  though  we  do 
acknowledge  that  we  did  not  provide  a 
clear  justification  for  such  a  measure  in 
the  proposed  rule.  To  elaborate,  if 
orchards  in  Spanish  Clementine 
productions  areas  are  well  managed  for 
Medfly  on  an  ongoing  basis  according  to 
specific  measures  contained  in  a  pest 
management  program,  then  there  would 
be  a  clear  connection  between  the 
Medfly  populations  in  those  areas  from 
one  year  and  the  next.  Nonetheless, 
given  that  the  RMA  does  not  consider 
the  effect  of  decreasing  the  pre- 
treatinent  fruit  cutting  sample  size  from 
one  vear  to  the  next,  in  the  final  rule  we 
are  simply  requiring  that  fruit  be  cut  at 
a  rate  of  200  fruit  per  shipment,  as  that 
level  (jf  inspection  is  the  only  one 
evaluated  in  the  RMA. 

Two  commenters  stated  that  the 
maximum  size  of  a  shipment  or  lot 
should  he  set  according  to  the  number 
of  boxes,  not  the  number  of  pallets,  and 
noted  that  the  maximum  lot  size 
specified  in  the  rule  appears  to  be 
smaller  than  that  specified  in 
discussions  regarding  the  program 
workplan  .Several  commenters 
expressed  concerns  over  our 
explanation  for  what  constitutes  a 
"shipment"  of  Clementines  under  the 
proposed  rule.  Those  commenters 
suggested  that  the  rule  needs  a  clear 
definition  of  the  term  "shipment"  as  it 
relates  to  cutting  requirements,  and 
argued  that  the  proposed  rule  does  not 
specify  how  it  will  be  made  clear,  in 
advance  of  an  inspection,  what 
constitutes  the  particular  "shipment" 
when  fruit  is  presented  for  inspection. 

As  pointed  out  by  one  commenter,  the 
maximum  size  of  shipment  described  in 
the  proposed  rule  was  120  pallets 
(approximately  43.243  boxes).  This 
figure  was  incorrect,  as  we  allow  a 
maximum  size  shipment  of  200,000 
boxes  (555  pallets)  under  the 
operational  workplan.  We  have 


corrected  this  error  in  this  final  rule.'^ 
Further,  due  to  the  confusion  caused  by 
our  use  of  the  terms  "shipment"  and 
"lot,"  we  are  making  changes  in  the 
final  rule  based  on  these  comments.  In 
our  final  rule,  a  lot  of  Clementines  is 
considered  to  include  a  number  of  units 
of  Clementines  that  are  from  a  common 
origin  (i.e.,  a  single  producer  or  a 
homogenous  production  unit  '•»).  The 
definition  of  the  term  shipment  depends 
on  the  context  in  which  it  is  used. 
Specifically,  the  definition  depends  on 
whether  or  not  fruit  has  been  treated. 
The  term  can  refer  to  one  or  more  lots 
of  Clementines  that  are  presented  to  an 
APHIS  inspector  for  pre-treatment 
inspection.  Such  a  shipment  may  not 
include  more  than  200,000  boxes  of 
Clementines  (555  pallets).  The  term  can 
also  refer  to  one  or  more  lots  of 
Clementines  that  are  imported  into  the 
United  States  on  the  same  conveyance. 
These  definitions  are  included  in  a 
revised  §  319.56-2jj(k).  Furthermore, 
inspectors  must  be  able  to  easily 
distinguish  one  shipment  from  the  next, 
and  exporters  are  required  to  present 
their  shipments  for  inspection  in  an 
orderly  manner  to  facilitate  inspection. 

One  commenter  stated  that  the 
proposed  rule  does  not  say  what  is 
meant  by  the  term  "orchard."  and 
requested  that  APHIS  clarify  the  term's 
meaning.  The  commenter  noted  that  it 
is  unclear  how  APHIS  will  determine 
whether  two  shipments  with  infested 
fruit  are  from  the  same  "orchard"  or 
how  APHIS  will  determine  the  bounds 
of  the  "orchard"  that  is  to  be  removed 
from  the  export  program. 

We  have  added  a  definition  for  the 
term  "orchard"  to  §  319.56-2jj(k).  For 
the  purposes  of  this  rule,  the  term 
"orchard"  refers  to  each  plot  on  which 
Clementines  are  grown  that  is  separately 
registered  in  the  Spanish  Medfly 
management  program.  Some  orchards 
could  be  owned  by  one  person,  and 
some  could  be  owned  by  several 
persons  (in  Spain,  such  cooperatives  are 
called  "homogenous  production  units"). 
Some  orchards  could  be  less  than  an 
acre  in  size,  while  others  could  include 
hundreds  of  acres.  APHIS  will  be  able 
to  determine  the  origin  of  infested  fruit 
via  box  markings  that  are  required 


'  'This  (hangp  has  no  effect  on  calculations  of 
risk,  as  the  same  Invel  of  confidence  (95  percent) 
IS  provided  by  inspection  and  cutting  200  fniil  out 
i)f  either  120  pallets  or  55.5  pallets,  aciiording  to 
h\  pergeometric  sampling  rates. 

'■*  .\  homogeneous  production  unit  is  a  group  of 
adjacent  orchards  in  .Spain  that  are  owned  by  one 
or  more  growers  who  follow  a  homogeneous 
production  system  under  the  same  technical 
giudance.  The  fruit  produced  hv  these  units  is 
pooled  and  packed  together,  and  all  orchards  in  the 
group  are  regulated  as  one  miit  in  the  event  that 
traceback  of  infested  truit  is  necessary 


Federal  Register / Vol.  67,  No.  203 /Monday.  October  21,  2002 /Rules  and  Regulations  64715 


under  this  final  rule.  The  box  markings 
will  provide  a  means  to  identify  the 
particular  orchard  owner  or 
homogeneous  production  unit  from 
which  infested  fruit  originated.  In  order 
to  confirm  that  fruit  are  eligible  under 
the  export  program,  APHIS  checks  the 
box  markings  on  cartons  submitted  for 
cold  treatment  to  verify  the  orchard's 
status  in  the  export  program. 

One  commenter  noted  that  the 
pretreatment  fioiit  cutting  sample  size 
represents  too  small  a  percentage  of  the 
actual  sample  itself.  The  commenter 
noted  that  the  samples  represent  .0012 
percent  of  the  smallest  shipment  of 
fruit,  and  .0002  percent  of  the  largest 
shipment  respectively.  The  commenter 
stated  that  inspecting  and  cutting  a 
small  random  sample  of  fruit  does  not 
ensure  the  shipment  is  clean  prior  to 
cold  treatment. 

These  sampling  techniques  are  not 
designed  to  ensure  that  fruit  is  pest-free. 
Rather,  sampling  is  intended  to  provide 
confidence  that  the  infestations  levels  in 
fruit  are  low  enough  to  ensiu^  a  low 
probability  that  a  viable  mated  pair  of 
Medflies  would  enter  the  United  States 
via  imported  Spanish  Clementines.  As 
stated  in  response  to  the  previous 
comment,  the  maximum  size  of  a 
shipment  would  be  200,000  boxes, 
containing-approximately  4.5  million 
fruit.  Even  so,  according  to  established 
hypergeometric  sampling  rates,  whether 
cutting  200  fruit  out  of  (1)  a  166,050 
fruit  sample  or  (2)  a  4.5  million  fruit 
sample,  if  samples  are  randomly 
selected,  the  negative  results  would 
provide  95  percent  cordSdence  that  the 
unit  sampled  is  less  than  1.5  percent 
infested. 

One  commenter  stated  that  if  Medflies 
at  any  stage  of  development  are 
discovered  in  two  or  more  shipments  in 
one  season  from  the  same  orchard,  the 
orchard  should  be  removed  from  the 
export  program  until  it  can  certify 
compliance  with  Medfly  management 
and  commodity  export  programs,  rather 
than  only  being  removed  for  the 
remainder  of  the  shipping  season. 

APHIS  believes  that  fruit  cutting  is 
the  most  effective  means  to  determine 
the  infestation  level  of  fruit  presented 
for  cold  treatment,  and  thus  does  not 
agree  that  such  a  review  is  needed  to 
qualify  an  orchard  for  re-entry  into  the 
export  program.  If  the  orchard  is  not 
managing  Medfly  populations 
effectively,  that  fact  will  be  evident  in 
froiit  cutting  required  imder  this  rule. 

One  commenter  stated  that  APHIS 
should  specify  the  cutting  rates  and 
procedures  that  will  be  used  once  the 
fruit  reaches  the  United  States  or  the 
basis  on  which  the  rates  will  be 
determined. 


Post-treatment  fruit  cutting  is  not 
considered  as  a  mitigation  measuj"e  in 
the  calculations  of  risk  of  the  RMA. 
Since  the  RMA  estimates  a  very  low 
probability  that  a  viable  mated  pair  of 
Medflies  would  enter  the  United  States 
with  imported  Spanish  Clementines 
under  the  other  provisions  of  this  rule, 
we  see  no  need  to  specify  the  level  of 
post-treatment  fruit  cutting  in  the  rule 
itself.  We  will  continue  to  require  post- 
treatment  fruit  cutting  of  Clementines, 
and  will  cut  1,500  fruit  per  bulk 
shipment  and  150  fruit  per  shipping 
container  for  the  first  shipping  season. 
Sample  sizes  may  decrease  in  future 
years  based  on  the  success  of  the 
program. 

Two  commenters  claimed  that  the 
reliability  of  fruit  cutting  as  a  sampling 
technique  is  questionable,  at  best.  One 
of  those  commenters  cited  studies 
indicating  that,  on  average,  inspectors 
will  identify  only  35  percent  of  infested 
fruit,  noted  that  the  infestation  rate  of 
Spanish  Clementines  could  actually  be 
as  high  as  4.3  percent  diuing  the  first 
shipping  year  when  the  1.5  percent 
limit  applies  (1.5  percent  +  0.35  =  4.3 
percent),  and  argued  that  cutting  a 
statistically  determined  sample  will  not 
ensure  that  the  infestation  rate  on  fruit 
accepted  for  shipment  does  not  exceed 
1.5  percent.  The  other  commenter  stated 
that  the  effectiveness  of  inspection  is 
dependent  on  both  the  skill  and 
qualifications  of  the  personnel  carrying 
out  the  exercise  and  the  standardization 
of  the  activity.  The  commenter  stated 
that  without  assurances  that  the  fruit 
cutting  will  be  undertaken  in  a  uniform, 
standardized  manner  and  by  fully 
qualified  inspectors,  there  can  be  no 
confidence  that  these  procedures, 
whether  applied  pre-or  post-cold 
treatment,  can  accurately  measure 
whether  the  infestation  level  in  the 
groves  is  1.5  percent  or  less,  or  that  the 
Medfly  control  program,  including  cold 
treatment,  has  been  effectively  applied. 

Inspection  is  a  measure  used 
worldwide  to  mitigate  the  risk  posed  by 
pests  that  may  be  present  in  imported 
agricultural  commodities.  APHIS 
inspectors  are  trained  to  find  pests  in 
agricultiual  commodities,  and  our  pest 
interception  records  for  the  past  1 7 
years  support  this.  Since  1985,  we  have 
intercepted  485  fruit  flies  in  Citrus 
reticulata,  with  38  of  those  being 
Medflies. 

The  RMA  discusses  the  reliability  of 
fruit  cutting,  and  discusses  the  effect  of 
that  variability  on  its  calculations. 
Given  the  characteristics  of  clementines- 
they  are  small,  easy  to  peel  and  cut,  and 
their  pulp  is  translucent-we  believe  our 
inspectors  will  be  able  to  detect  Medfly 
infestations  in  imported  Clementines 


with  a  high  level  of  confidence.  Further, 
we  wish  to  clarifj'  again  that  we  are  not 
attempting  to  determine  the  level  of 
infestation  of  fruit  in  the  groves  where 
they  grow.  We  are  simply  attempting  to 
ensure  that  fruit  presented  for  treatment 
is  infested  with  Medflies  at  low  levels 
[i.e.,  levels  that  cannot  be  detected  via 
fruit  cutting),  as  discussed  earlier  in  this 
document. 

Remedial  Measures 

Two  commenters  stated  that  if  live 
larvae  are  detected  in  imported  Spanish 
Clementines,  the  investigation  should  be 
performed  jointly  by  APHIS  and  Spain. 
The  commenters  requested  that  APHIS 
ensure  that  access  to  all  relevant  data 
and  samples  is  provided  to  the  importer 
and  the  Spanish  authorities  to  permit 
independent  verification  of  the  findings 
of  the  U.S.  inspectors. 

APHIS  is  not  opposed  to  Spain 
participating  as  appropriate  in  an 
investigation  that  may  be  necessary'  if 
Medflies  are  found  in  imported  Spanish 
Clementines,  and  we  will  share  data 
relevant  to  such  findings  with  the 
Spanish.  However.  APHIS  will  not 
delay  any  part  of  such  an  investigation 
based  on  the  availability,  or  lack  thereof, 
of  Spanish  Government  personnel. 

Several  commenters  stated  that  fruit 
should  not  be  destroyed  if  it  arrives  at 
a  U.S.  port  and  (1)  treatment  has  not 
been  properly  applied  or  (2)  fruit  are 
found  to  be  infested.  The  commenters 
expressed  concern  that  the  proposed 
rule  allows  for  the  destruction  of 
improperly  treated  or  infested  fruit,  and 
suggested  that  APHIS  apply  the  least 
drastic  measures  necessary  at  the  port  of 
entry  in  the  event  that  Medfly  is 
detected  in  Spanish  Clementines. 

APHIS  gives  fruit  importers  the 
choice  of  what  to  do  with  shipments  of 
fruit  that  are  found  to  be  infested  with 
pests,  unless  the  exporter's  choice  poses 
a  risk  that  pests  could  be  introduced 
into  the  United  States.  For  instance. 
APHIS  would  not  require  the 
destruction  of  fiuit  that  is  found,  upon 
inspection,  to  be  infested  with  Medflies 
if  the  fruit  can  safely  be  reexported. 

One  commenter  asked  if  APHIS  has 
ever  considered  requiring  exporting 
countries  to  put  up  a  performance  bond 
to  ensure  against  the  devastation  of 
American  agriculture  in  the  event  that 
legally  imported  fruit  introduce  serious 
agricultural  pests  into  this  country. 

The  idea  of  a  protective  bond  to  be 
paid  by  a  foreign  region  to  U.S. 
producers  in  the  event  that  imported 
fruit  causes  a  catastrophic  pest 
emergency  in  the  United  States  is  not  a 
new  idea,  nor  is  it  a  practical  one.  Such 
"insm-ance"  against  pest  infestation  and 
loss  of  agricultural  production  has  been 
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determined  to  be  contrar\'  not  only  to 
the  will  of  foreign  exporters,  but  to  the 
will  of  domestic  exporters,  who  would 
be  expected  by  other  countries  to  put  up 
similar  bonds  for  their  exports.  The 
matter  is  further  complicated  by  the  fact 
that  it  is  very  difficult  to  tie  an  outbreak 
to  a  specific  source,  as  per  past 
experience.  For  these  reasons,  the  use  of 
such  bonds  is  considered  impractical. 

One  commenter  stated  that  the 
handling  of  potentially  infested  cargo  at 
ports  of  entry  is  sub|ective  and  criteria 
for  suspension  of  the  program  is 
ambiguous. 

The  regulations  do  not  cite  specific 
courses  of  action  to  be  followed  in  the 
event  that  infested  fruit  are  intercepted 
at  the  port  of  entr\\  as  each  such 
situation  could  require  a  unique 
reaction.  APHIS  believes  that 
decisionmaking  related  to  such  events  is 
best  handled  on  a  case  by  case  basis, 
and  we  believe  our  position  is  well 
within  the  authority  given  to  the 
Secretarv  by  f'ongress. 

One  c:(jmnienter  questioned  whether 
APHIS,  upon  finding  live  Medflies  in 
imported  Spanish  Clementines,  would 
allow  consignments  which  are  v-n  route 
tn  be  inspected,  possibly  dt  a  higher 
rate,  with  appropriate  action  taken  on  a 
case  by  case  basis. 

As  stated  in  the  proposed  rule  and  in 
this  final  rule,  if  a  single  live  Medflv  in 
anv  stage  of  development  is  found  in  a 
shipment  of  Clementines  being  imported 
into  the  United  States,  the  shipment 
will  be  held  until  an  investigation  is 
completed  and  appropriate;  remedial 
actions  have  been  implemented   If 
APHIS  determines  at  any  time  that  the 
safeguards  contained  in  the  regulations 
are  not  protecting  against  the 
introduction  of  Medflies  into  the  Uniteil 
States.  APHIS  may  suspend  the 
importation  of  Clementines  and  conduct 
an  investigation  into  the  cause  of  the 
deficiency. 

Risk-Analysis 

One  commenter  stated  that  the  RMA 
is  not  (and  does  not  purport  to  be)  a  risk 
assessment,  and  noted  that,  according  to 
the  IPPC  standard,  a  pest  risk 
assessment — which  evaluates  the 
probability  of  the  introduction  and 
spread  of  a  pest — should  be  performed 
as  a  predicate  to  conducting  a  risk 
mitigation  analysis  to  select  the  most 
apprr)priatp  pest  risk  management 
options  The  commenter  claimed  that 
APHIS  has  not  performed  a  pest  risk 
assessment  as  a  predicate  to  conducting 
the  K.MA.  and  thus  coinmentt^rs  do  not 
know  whdt  .M'HIS  believes  to  be  the 
probability  ot  the  introduction  of 
Medfly  under  the  baseline  or  mitigated 
scenario,  and  it  is  not  possible  to 


determine  whether  APHIS  has  selected 
the  most  apjiropriate  management 
options  to  mitigate  the  identified  pest 
risk. 

The  events  of  the  2001  Spanish 
Clementine  shipping  season  suggested 
that  a  review  of  risk  mitigation  for 
Medflies  was  justified,  and  the  risk 
mitigation  document  is  such  a  review. 
Based  on  the  updated  decision  sheet  ^'' 
contained  in  Appendix  4  of  the  RMA. 
and  based  on  more  than  20  years  of 
previous  imports  of  Spanish 
Clementines,  we  have  no  reason  to 
believe  that  there  are  other  pests  of 
quarantine  significance  that  require 
additional  risk  mitigation,  and  therefore 
disagree  with  the  commenter's  claim 
that  we  have  not  conducted  a  pest  risk 
assessment.  Indeed,  we  evaluated  the 
risk  posed  bv  all  known  pests  of 
Clementines,  and  our  analysis  is 
documented  in  the  decision  sheet, 
which  was  made  available  to  the  public 
when  the  original  draft  of  the  RMA  was 
released  for  public  comment  im  April 
16, 2002. 

The  decision  sheet  notes  that  the 
following  insect  pests  are  known  to 
occur  in  Spain  and  are  also  associated 
with  Clementine  fruit,  and  may  be 
imported  with  the  commodity: 
Omtitis  capitdtti  (Medfly)  (Wiedemann) 

(Diptera:  Tephntidae) 
Ceroplastes  nis(  i  (L.)  (Homoptera; 

Coccidae) 
Cpropliistfs  sinensis  Del  Guercio 

(Horiioplera:  Coccidae) 
Cnptobliilirs  gnidit'lld  (Milliere) 

(Lepidoptera:  Pyralidae) 
Parhitorui  cintTPd  Hadden  (Homoptera: 

Diaspididae) 
Piirlatorid  ziziphi  (Lucas)  (Homoptera: 

Diaspididae) 
Pnivs  citri  Million'  (Lepidoptera: 

Plutellidae) 

The  decision  sheet  concludes  that. 
e\en  though  the  seven  quarantine  pests 
listed  above  have  the  potential  of  being 
imported  with  Clementines,  all  pests 
listed  except  Medflv  would  be  easily 
detected  bv  visual  inspec  tion  during 
preclearance  procedures 

The  scale  insects,  Ceropkistps  rusci, 
Ceropldstes  sinensis,  Parlaloria  cinered 
and  Purldtoriu  ziziphi.  are  relatively 
large  and  are  located  on  the  surface  of 
the  truil  The  larval  stages  of  both 


''"  Bofore  we  Ixtgan  rnutiiiely  propariiiK  pest  risk 
as^e■ssml>llts  In  inrnmi  niir  Htn  isidiirritiking  relutive 
to  ciiintiuidity  inipml  teque^ls.  .Al'HI.S  IimsihI  ils 
(li<L.isi(iiiniak.iiig  on  il(ji:iiinents  <  ailed    <lu(  isiun 
sheets   '  .Such  ili»  iiiiiKiits  ( Dnlaineil  relatively  the 
same  iiiriii'inalioii  that  is  r  iinlaiiietl  in  nmilern  pesl 
risk  assi'ssineiils.  hut  without  the  staiularclizeit 
fiirmat   We  hn\ii-  ii|nl(iteil  the  ilecisiotl  sheet  loi 
S|<,mish  I  leineiitines  to  reflect  all  availatjle  pest 
liitorination  and  innderii  pest  ri.sk  assessment 
stiiK  lute,  and  ari' lonfiilent  it  considers  the  risk.s 
posed  bv  all  pests  ot  .Spanish  i  lenientines. 


Lepidopteran  pests,  Cryptoblabes 
gnidiella  and  Prays  citiri.  reside  in  or 
adjacent  to  the  rind  of  the  fruit. 
However,  these  two  pests  create  large 
entrance  holes  in  the  fruit  that  are  easily 
detected  during  even  a  cursory 
inspection.  This  is  not  the  case  with  the 
larvae  of  Medfly,  which  require  a 
careful  analysis  of  the  fruit  pulp  because 
thev  feed  inside  the  fruit  and  the 
oviposition  entrance  holes  are  usually 
not  readily  visible.  The  decision  sheet 
also  noted  that,  of  the  20  plant 
pathogens  or  the  4  parasitic  nematode 
pests  identified,  none  are  of  quarantine 
significance. 

Furthermore,  we  also  disagree  with 
the  commenter's  claim  that  it  is  not 
possible  to  determine  whether  APHIS 
has  selected  the  most  appropriate 
management  options  to  mitigate  the 
identified  pest  risk,  since  our  RMA  is 
intended  to  evaluate  the  risk  reduction 
ptitential  of  our  approach. 

One  commenter  noted  that  the 
OR.^CBA  analysis  is  not  referenced  in 
the  RMA.  and  its  conclusions  and  the 
conclusions  used  in  the  RMA  are  not 
the  same. 

We  agree  that  we  did  not  cite  the 
ORACBA  document  in  the  RMA,  though 
we  have  done  so  in  the  October  4,  2002 
revision.  For  the  reasons  discussed 
earlier  in  this  document,  we  are 
confident  that  the  ORACIBA  document 
supports  the  extension  of  cold  treatment 
described  in  this  rule,  and  that  its 
findings  provide  support  the  c:onclusion 
that  the  revised  treatment  will  provide 
the  requisite  probit  9  mortality  assumed 
in  th(>  RMA. 

One  commenter  stated  that  the  RMA 
should  include  a  qualitative  analysis 
that  describes  and  characteriz(!s  the  risk 
elements  that  are  analyzed 
quantitatively.  The  commenter  noted 
that,  whereas  the  quantitative  analysis 
allows  for  any  variability,  it  does  not 
capture  tht;  andl\st's  view  of  what  the 
varidhilitv  he/she  believes  might  exist. 

We  believe  that  the  quantitative 
analysis  captures  the  variability 
tissociated  with  the  Clementine 
pathwav.  Siner.il  of  the  steps  that  make 
up  the  pathway  were  evaluated  using 
maximum,  and  therefore,  most 
const^rvative.  estimates.  These 
conservativ(>  (estimates  isolate  the 
conclusions  of  the  RMA  from  the  effects 
of  variability. 

For  example,  the  RMA  assumed  that 
the  distribution  of  imported  Clementines 
in  the  L'nited  States  would,  over  time, 
follow  population  demographii:  trends 
that  suggest  human  population  levels 
will  increase  in  southern  States  whore 
the  risk  of  Medfly  establishment  is 
greater.  This  to  say  that  the  RMA 
assumes  exaggerated  current  and  near- 
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term  distribution  of  Clementines  to 
southern  States,  as  it  evaluates  risk 
based  on  projected  population  levels  in 
southern  States  that  will  not  be  realized 
until  approximately  25  years  from  now. 
The  RMA  assumes  that  an  additional  30 
percent  of  Clementines  are  shipped  to 
those  areas  than  is  currently  the  case,  to 
account  for  population  trends  assumed 
to  occur  in  the  futiu-e. 

The  RMA  also  assiuned  that  every 
shipment  of  Clementines  that  arrives  in 
a  suitable  location  is  equally  likely  to 
arrive  in  an  area  where  suitable  hosts  for 
Medfly  are  present;  however,  during  the 
fall  and  winter  (when  most  Clementines 
are  shipped)  this  is  a  conservative 
assumption.  By  assuming  conservative 
values,  we  were  able  to  accoimt  for 
additional  variability  beyond  that 
expressed  explicitly  in  the  RMA's 
simulation  model  (quantitative 
analysis). 

We  would,  however,  like  to  note  that 
a  qualitative  analysis  of  the  risk  of 
Medfly  introduction  into  the  United 
States  is  provided  in  the  RMA  under  the 
heading  "Likelihood  of  Introduction." 

One  commenter  stated  that  using  the 
likelihood  of  the  movement  of  a  single 
container  of  fruit  to  a  susceptible  grove 
as  a  means  to  assess  the  likelihood  of 
successful  invasion  is  uncharacteristic 
of  Medfly  invasion  patterns.  The 
commenter  noted  that  Clementines  are 
imported  for  consumption,  and 
historically,  infestations  have  been 
detected  in  urban  settings  where  a 
variety  of  residential  plantings  provide 
fruit  year  round.  Thus,  the  commenter 
concluded  that  infestation  of 
commercial  production  areas  is  most 
likely  to  occur  via  natural  spread  or 
artificial  movement  of  infested  fruit 
from  a  residential  area  to  a  commercial 
production  area. 

We  agree  with  the  commenter  and 
have  revised  our  analysis  such  that  it  no 
longer  assumes  that  an  entfre  container 
is  likely  to  be  released  into  suitable 
conditions.  Rather,  we  used  evidence 
provided  by  Wearing  et  al.  2001  and 
Roberts  et  al.  1998"*  which  suggests  that 
a  maximum  of  5  percent  of  fruit  that 
ends  up  in  a  given  region  is  discarded. 
Since  fruit  that  is  not  discarded  is 
assumed  to  be  consumed,  we  used  the 
value  suggested  by  Wearing  et  al.  2001 
and  Roberts  et  al.  1998  (the  range 
provided  was  0,5  percent  to  5  percent) 


to  estimate  the  actual  amount  of  fruit 
that  is  not  consumed  and  therefore, 
presents  risks.  Although  we  used  the 
most  conservative  estimates  (the 
maximum  value  for  discards),  oui 
estimate  of  the  overall  probability  of  a 
mated  peiir  in  shipments  was  reduced. 
This  is  because,  prior  to  consideration 
of  this  comment,  the  RMA's  estimates 
treated  all  fruit  as  if  it  was  not  going  to 
be  consumed,  and  that  all  fruit, 
therefore,  was  likely  to  constitute 
hazards.  This  was  clearly  an 
overestimate,  and  the  available 
evidence,  as  suggested  by  public 
comments,  provided  good  reason  for  us 
to  refine  our  estimates. 

One  commenter  stated  that  the  RMA's 
statistical  calculations  are  incomplete, 
and  fail  to  take  into  account  more  than 
one  container  of  Clementines. 
Consideration  has  not  been  given  to 
additional  shipments. 

The  RMA  estimated  the  risk 
associated  with  (1)  a  single  shipment 
moving  to  suitable  areas  and  (2) 
multiple  shipments  moving  to  suitable 
areas.  The  probability  of  a  mated  pair  in 
a  shipment  of  Spanish  Clementines 
arriving  in  a  suitable  area  was  estimated 
to  be  low.  According  to  published 
evidence,''  a  shipment  that  includes  a 
single  container  is  already  a 
conservative  estimate  of  risk,  Landolt  et 
al.  states: 

"The  most  practical  point  to  assess  the  risk 
of  an  introduction  occurring  is  the 
probability  of  a  potential  mating  pair  or 
gravid  female  *    *    *  getting  through 
quarantine.  A  potential  mated  pair  might  be 
defined  as  a  nonsterile  male  and  a  nonsterile 
female  occurring  in  the  same  area  during  the 
same  period  such  that  mating  is  possible.  For 
our  purposes,  a  pair  of  fruit  flies  emerging 
from  the  same  shipment  would  be  considered 
a  potential  mated  pair.  The  additional 
problems  of  survival,  feeding,  dispersal,  mate 
finding  and  host  finding  are  unknown  but 
add  a  large  degree  of  safety  beyond  the 
probability  of  a  mated  pair  occurring.  The 
risk  of  an  introduction  should  then  be 
calculated  as  the  probability  of  one  or  more 
mated  pairs  per  shipment  surviving 
quarantine  measures." 

These  statements  clearly  support  our 
approach  to  using  single  shipments  as 
the  unit  of  risk.  Nonetheless,  the  effects 
of  multiple  shipments  (cited  above) 
were  still  estimated  using  methods 
obtained  from  peer  reviewed 
methodologies  cited  in  the  RMA.'" 


"•Wearing.  C.H.,  J.  Hansen,  C.  Whvte.  C.E.  Miller. 
).  Brown.  2001.  "The  potential  for  spread  of  codling 
moth  (Lepidoptera:  Tortricidae)  via  commercial 
sweet  cherry  fruit:  a  critical  review  and  risk 
assessment."  Cmp  Protection  20:  465-488  and 
Roberts.  R.C.  Hale,  T.  van  der  Zwet,  C.  Miller.  S. 
Redlin.  1998.  "The  potential  for  spread  of  Erwinia 
amylovora  and  fire  blight  via  commercial  apple 
fruit:  a  critical  review  and  risk  assessment."  Crop. 
Prot.  19-28. 


•■Landolt,  P..  D.  Chambers,  and  V.  Chew.  1984 
"Alternative  to  the  use  of  probit  9  mortality  as  a 
criterion  for  quarantine  treatments  of  fruit  fly 
(Diptera:  Tephritidae)-infested  fruit,"  /,  Ernn. 
Entomol  77:  285-287, 

'"Wearing.  C,H,,  I.  Hansen.  C,  Whyte.  C.E,  Miller. 
|,  Brown  2001.  "The  potential  for  spread  of  codling 
moth  (Lepidoptera:  Tortricidae)  via  commercial 
sweet  cherrv  fruit;  a  critical  review  and  risk 


One  commenter  stated  that  the 
calculation  of  the  overall  probability  for 
a  "mated  pair"  relies  on  a  formula  that 
combines  the  effects  of  many  U.S. 
domestic  shipments,  but  that  formula 
uses  as  an  input  the  probability  for  a 
mated  pair  in  just  a  single  shipment, 
whereas  APHIS  has  already  indicated 
that  the  probabilities  differ  for  different 
shipments.  The  commenter  claimed  that 
the  calculation  cannot  be  correct  if  it 
just  uses  a  single  value,  because  that 
value  does  not  represent  all  shipments, 
and  therefore  does  not  account  for 
variability. 

Our  calculations  regarding  the  risk 
posed  by  a  single  shipment  use  the 
maximum  risk  posed  by  a  single 
shipment,  thus  causing  the  figure  to 
represent  a  worst-case  scenario.  For 
instance,  we  made  assumptions 
regarding  the  Medfly  populations  in 
shipments  that  would  be  consistent 
with  relatively  high  levels  of  infested 
fruit.  Available  evidence  (e.^,.  Agusti, 
M.  2000.  Citricultura.  Ediciones  Mundi- 
Prensa.  Madrid.  Spain.  416  pp  and 
Ministerio  de  Agricultura.  Pesca  y 
Alimentacion  de  Spain  Trapping 
records)  indicates  that  as  fall  arrives,  the 
population  levels  of  Medfly  drop 
precipitously  in  Spain,  thus  making  late 
season  shipments  much  less  likely  to 
harbor  Medfly  than  assumed  by  our 
baseline  (maximum)  value.  Our 
approach  has  addressed  some  of  the 
elements  of  variability  as  such  via  the 
use  of  maximum  values,  as  discussed 
previously  in  this  document. 

One  commenter  stated  that,  according 
to  the  RMA,  the  chances  of  live  mated 
pairs  of  Medfly  being  introduced  into 
the  United  States  via  every  imported 
shipment  going  at  the  same  time  to  the 
same  suitable  location  is  an  unrealistic 
scenario.  However,  the  commenter 
noted,  it  appears  that  the  RMA 
calculates  the  probability  for  mated 
pairs  of  Medfly  from  any  shipment 
going  to  any  suitable  location  at  any 
point  in  time,  which  is  actually  a  fairly 
realistic  scenario.  Why  did  APHIS 
choose  the  scenarios  it  evaluated,  and 
whv  did  it  not  use  real  world  scenarios? 

As  stated  earlier  in  this  document, 
based  on  scientific  research  and 
published  evidence,  a  single  shipment 
is  already  a  conservative  unit  fur  which 
to  estimate  risk.  We  estimated  the 
likelihood  that  a  mated  pair  of  fruit  flies 
would  be  present  in  a  shipment  (of 
166,050  fruit)  in  the  RMA.  However, 


assessment."  Crop  Protnton  20:  4h.S— 48b  and 
Wh>1e,  C.F..  R.  Baker,  I  Cowlev.  and  D   Harte. 
199fi.  'Pest  establishment,  a  quantitative  method 
for  calculating  the  probabilit\  of  pest  establishment 
from  imported  plants  and  plant  products,  as  a  part 
of  pest  risk  assessment,"  NZ  Plant  Prolct  tion  C.entre 
Publications.  No.  4.  ISSN  1173-6704.  Lynfield.  NZ. 
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comments  received  from  stakeholders 
on  the  draft  RMA  requested  that  we 
estimate  alternative  scenarios  (for 
example,  millions  of  fruit  heing 
deposited  in  close  proximity  suc:h  that 
flies  from  different  shipments  and 
shipped  during  different  times  would  be 
assumed  to  find  each  other)  These 
scenarios  are  clearly  unrealistu:.  as  the 
chance  that  the  entirety  of  one  shipping 
seasons  Spanish  Clementines  going 
unconsumed,  and  ending  up  in  close 
proximity  to  each  other  in  a  location 
that  has  available  host  material  and  the 
right  environmental  conditions  is  not 
likelv  The  figure  calculated,  does, 
however,  provide  an  upper  theoretical 
threshold.  Analysts  estimated  these 
upper  thresholds  and  noted  that  if  there 
is  a  low  probability  of  Medfly  entry  into 
a  suitable  area  associated  with  extreme 
scenarios  {such  as  those  just  described), 
then  the  probability  of  Medfly  entry 
under  more  realistic,  constrained 
scenarios  is  clearly  lower. 

Nonetheless,  again  in  response  to 
comments,  in  our  final  RMA.  we  have 
estimated  risk  associated  with  a  single 
container  arriving  in  a  suitable  location 
and  multiple  containers  moving  to 
suitable  locations. 

One  commenter  stated  that  it  is  verv' 
difficult  to  follow  where  some  of  the 
input  values  used  in  the  RMA 
originated  and  why  they  were  chosen, 
particularlv  since,  in  a  number  of  cases, 
the  values  selected  seem  to  be 
inconsistent  with  the  referenced  data. 
The  commenter  noted  that: 

•  The  most  likely  values  for  the 
number  of  fruit  shipped  are  not  shown 
in  Tables  4a  and  4b  of  the  RMA.  and  the 
volumes  that  are  shown  are  inconsistent 
with  the  volumes  assumed  in  the 
Regulatory  Impact  Analysis. 

•  The  evidentiary  basis  and  rationale 
for  selecting  the  shape  of  the  probabilitv 
distributions  are  not  transparent. 

•  In  many  cases,  "personal 
communications"  are  referenced  as  the 
source  of  information  without  the 
precise  contents  of  those 
communications  being  disclosed. 

To  summarize  some  of  the  key  values 
of  concern  to  the  commenter.  we  briefly 
review  them  here.  The  values  chosen  for 
the  different  components  assume  that: 

•  Approximately  166.050 
Clementines  may  be  associated  with  a 
single  shipment. 

•  A  maximum  1.5  percent  of  fruit  will 
be  infested  with  flies  prior  to  cold 
treatment. 

•  No  more  than  8  flies  emerge  as 
viable  adults  from  infested  fruit, 

•  Cold  treatment  approximates  the 
probit  9  level, 


•  44  percent  of  fruit  imported  go  to 
States  where  suitable  hosts  and 
conditions  are  found. 

•  5  percent  of  all  fruit  imported  is 
discarded  and  not  consumed,  and 

•  More  than  6,400  total  shipments 
will  arrive  in  the  United  States  each 
year. 

Our  rationale  for  selecting  the  above 
values  is  detailed  in  the  RMA  is  also 
summarized  as  follows: 

The  maximum  number  of  Clementines 
was  based  on  the  number  of  fruit  that  fit 
in  a  box  (from  20  to  25),  the  number  of 
boxes  contained  in  a  pallet  (360),  and 
the  number  of  pallets  (20-21)  that  can 
fit  into  a  forty-foot  ground  transport 
container.  This  information  was 
obtained  through  a  review  of  shipping 
and  packing  documents  and  was 
confirmed  via  personal  communications 
with  experienced  port  inspectors. 

In  addition  to  the  total  number  of  fruit 
in  a  container,  we  also  estimated  the 
total  number  of  containers  that  could  be 
exported  to  the  United  States.  We  used 
historical  data  and  shipping  records 
through  2001  to  determine  the 
maximum  number  of  containers 
shipped  to  the  United  States  (6.408 
shipments).  The  RIA  for  this  rule, 
however,  considers  a  maximum  number 
of  shipments  based  on  the  historical 
evidence  cited  above,  but  also  considers 
future  trends.  For  consistency,  we  have 
updated  the  final  RMA  to  reflect  the 
same  maximum  number  identified  in 
the  RIA 

As  stated  earlier  in  this  document,  the 
1.5  percent  level  of  infestation  was 
derived  from  our  ability  to  determine 
maximum  infestation  levels  of  fruit  via 
sampling  Based  on  a  sampling  rate  of 
200  randomly  selected  fruit  per 
shipment  of  Clementines,  APHIS  can 
verifv  with  a  high  level  of  confidence 
(95  pert:ent)  that  the  fruit  sampled  is  1.5 
percent  infested  or  less,  based  on 
negative  results  of  sampling.  Support  for 
this  approach  can  be  found  in  standard 
statistical  texts.''' 

The  maximum  level  is  further 
supported  by  evidence  from  shipping 
during  a  presumably  "high  density" 
vear  such  as  2001.  As  stated  elsewhere 
in  this  document,  sampling  data  for 
2001  did  not  provide  evidence  that 
infestation  levels  were  above  1.5 
percent:  however,  sampling  was  not 
unbiased,  and  therefore  was  not 
representative  of  the  level  of  infestation 
of  fruit  imported  during  the  early  part 
of  the  shipping  season. 

In  addition  to  purely  statistical 
evidence,  we  also  consulted  with  port 


inspectors  and  Spanish  scientists.  There 
was  agreement  that,  as  a  practical 
matter,  it  was  possible  to  limit  the  the 
proportion  of  infested  fruit  using  the 
measures  required  by  this  rule. 

We  also  used  evidence  to  support  our 
minimum  estimated  values.  The 
minimum  expected  pest  infestation 
proportion  is  0  percent  infested  fruit. 
Prior  to  2001,  port  inspections  had 
never  found  multiple  live  Medfly  larvae 
in  commercial  shipments  of  citrus  from 
Spain.  This  level  was  the  minimum 
value  for  infestation  most  commonly 
cited  by  inspectors,  and  was  used  a 
minimum  value  for  the  purposes  of  the 
RMA. 

The  maximum  number  of  larvae  per 
fruit  that  are  viable  (i.e.,  that  grow  to 
fully  functional,  potentially 
reproductive  adults)  was  estimated  as 
eight  and  the  minimum  was  estimated 
as  zero.  The  values  noted  were 
supported  by  evidence  from  direct 
laboratory  experiments  -"  on  Clementine 
fruit.  We  also  used  additional  evidence 
from  other  studies  on  other  related  fruit 
flies  '^'  because  tephritid  flies  share 
many  common  traits,  because  some 
family  generalizations  are  appropriate, 
and  because  USDA  scientists  agreed  that 
the  commonalities  between  other 
tephritid  fruit  flies  and  the  Medfly 
would  allow  us  to  make  some 
comparisons.  We  concluded  from  a 
review  of  the  evidence  that  a  maximum 
eight  larvae  and  a  most  likely  three 
larvae  would  successfully  develop  and 
lead  to  viable  adults  from  each 
Clementine  fruit  under  typical  field 
conditions  such  as  those  studied. 

We  based  our  cold  treatment 
parameters  on  the  assumption  that  the 
revised  treatment  schedules,  as 
propo.sed,  would  provide  a  "probit  9" 
level  of  quarantine  security  or  better. 
This  assumption  is  supported 
qualitatively  by  the  cold  treatment 
recommendation  and  quantitatively  by 
the  ORACBA  analysis.  However,  as 
discussed  in  detail  elsewhere  in  this 
document,  and  as  evidenced  by  the 
quantitative  analysis  of  availahle  data  in 
the  ORACBA  analysis,  not  all  of  the 
c:old  treatment  time/temperature 
combinations  suggested  in  the  cold 
treatment  recommendation  document 
will  provide  probit  9  mortality.  As  a 
result,  in  this  final  rule,  based  on  the 
findings  of  the  ORACBA  analysis,  we 
are  only  allowing  cold  treatment  of 
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Clementines  at  the  14  day/34  °F,  16  day/ 
35  °F.  and  18  day/36  °F  combinations, 
as  these  are  the  only  time/temperature 
combinations  for  which  there  is 
sufficient  evidence  available  to  support 
a  finding  that  they  provide  probit  9 
mortality. 

We  only  estimated  the  risk  posed  by 
fruit  that  would  arrive  at  a  suitable 
location  where  Medflies  could  become 
established.  We  assumed  that  there  are 
two  factors  that  affect  the  amount  of 
fi-uit  imported  that  will  arrive  at  suitable 
locations;  One  is  tied  to  the  distribution 
of  people  who  consume  Clementines, 
and  the  other  is  tied  to  the  rate  at  which 
they  discard  firuit. 

For  the  purposes  of  our  analysis,  we 
assumed  that  there  is  small  number  of 
States  where  Medfly  could  become 
established.  This  includes  South 
Carolina,  Georgia,  Florida,  Alabama, 
Mississippi,  Louisiana,  Texas,  New 
Mexico,  Arizona,  and  California. 
According  to  U.S.  Census  data,  some  34 
percent  of  the  population  currently  lives 
in  those  States.  Furthermore,  according 
to  the  U.S.  Census  Bvireau,  in  25  years, 
some  44  percent  of  the  population  will 
live  in  those  same  States.  We  used  this 
higher  value  (44  percent)  to  estimate 
how  much  of  the  population  lives  in 
suitable  areas,  and  assumed  that 
Clementines  would  follow  market 
patterns  that  are  driven  by  population 
(i.e.,  that  Clementines  are  distributed 
evenly  with  population).  For  reasons 
explained  in  detail  elsewhere  in  this 
document,  we  believe  the  value  we  used 
(44  percent)  is  a  conservative  estimate. 

Further,  fruit  is  intended  for 
consumption,  and  a  large  portion  can  be 
assumed  to  be  eaten.  We  therefore 
assume  that  fruit  that  is  consumed  does 
not  pose  risks  of  Medfly  introduction. 
We  investigated  the  number  of  fruit  that 
goes  unconsumed  and  provide  evidence 
in  the  RMA  for  the  fact  that,  at  most,  5 
percent  of  fruit  is  discarded  by 
consumers  in  a  way  such  that  it  might 
lead  to  pest  introduction. ^^  It  is  this 
discarded  fruit  in  a  suitable  area  that 
was  the  focus  of  our  analysis. 

One  commenter  stated  that  the 
understandability  and  transparency  of 
the  RMA's  outputs  leave  much  to  be 
desired,  and  that  despite  extensive 
conunents  provided  during  the 
comment  period  on  the  draft  RMA, 
there  have  been  no  changes  to  the 
methodology  of  risk  mitigation,  and  no 
justification  given  for  why  comments 
were  used  or  not  used.  The  commenter 
claimed  that  despite  recommendations 
made  during  the  comment  period  for  the 
draft  RMA.  Table  4D,  which  intended  to 
reflect  the  risks  of  introduction  of 
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Medfly  under  three  different  scenarios, 
is  still  completely  incomprehensible. 

APHIS  believes  that,  given  the 
detailed  technical  comments  we  have 
received  on  the  proposed  rule  and  its 
supporting  documents,  persons  who  are 
knowledgeable  in  the  field  of  risk 
analysis  were  certainly  able  to 
understand  what  the  RMA's  inputs  were 
derived  from,  and  how  we  calculated  its 
outputs.  All  calculations  contained  in 
the  RMA  were  presented  to  the  public 
in  the  actual  spreadsheet  used  by 
APHIS,  and  the  spreadsheet  includes  all 
the  input  values  we  used.  We  have, 
however  attempted  to  make  the  outputs 
in  Table  4D  easier  to  understand  in 
response  to  commenters'  concerns,  and 
have  made  some  changes  to  our 
methodology  where  appropriate  as 
described  elsewhere  in  this  document 
and  in  the  RMA.  We  have  also  provided 
evidence  and  documentation  for  the 
scientific  basis  of  our  findings  and  for 
the  use  of  specific  methods  that  we  used 
throughout  the  analysis.  The  changes 
made  in  response  to  comments  do  not 
change  our  conclusion  that  the 
combination  of  cold  treatment  and  the 
limitation  of  Medfly  infestation  in 
Spanish  Clementines  will  result  in  a 
minimal  likelihood  that  mated  pairs  of 
Medflies  will  arrive  in  shipments  of 
Spanish  Clementines. 

One  commenter  stated  that  a  key 
holding  of  the  court  in  Harlan  Land  Co. 
was  that  the  risk  assessment  should  be 
transparent,  with  "complete  and 
transparent  documentation  of  data  used 
in  the  assessment,"  and  claimed  that  the 
risk  mitigation  analysis  that  has  been 
prepared  for  the  Spanish  Clementine 
import  proposal  does  not  meet  that  test. 
The  commenter  claimed  that  even 
informed  experts  are  not  able  to 
comprehend  the  analysis  contained  in 
that  document. 

Based  on  the  lengthy  and  substantive 
comments  we  received  on  the  proposed 
rule  and  supporting  documentation,  we 
believe  the  documents  were  sufficiently 
comprehensible.  These  comments  were 
considered  and  helped  to  strengthen  the 
RMA  as  described  in  detail  in  this 
document  and  in  the  RMA  itself. 

Several  commenters  stated  that 
limiting  the  RMA  to  citrus  is  a  gross 
underestimation  of  the  potential 
economic  and  social  impact  that  could 
occur  if  Medfly  is  introduced  into  both 
agricultural  communities  and 
residential  communities.  The 
commenter  noted  that  Medfly  is  not  just 
a  citrus  pest,  but  a  pest  of  many 
agricultural  conunodities. 

The  RMA  does  not  assume  that  the 
Medfly  poses  a  threat  to  only  citrus.  To 
the  contrary,  throughout  the  RMA, 
APHIS  fully  acknowledges  the  multiple 


hosts  and  seriousness  of  this  pest.  The 
RMA  does,  however,  focus  on  the 
likelihood  that  this  serious  and 
multiple-host  pest  would  occur  in 
association  with  Clementines  after  they 
were  treated  in  the  field  and  after 
harvest,  and  it  does  evaluate  risk  based 
on  the  likelihood  that  the  mated  pairs  of 
fruit  flies  enter  the  United  States  and 
arrive  in  a  suitable  area.  For  the 
purposes  of  our  analysis,  we  consider 
citrus-producing  States  to  be  the  most 
suitable  areas  for  Medfly  establishment 
because  those  are  the  only  States  that 
have  the  climatic  conditions  and  year- 
round  host  availability  to  support  an 
established  Medfly  population. 

One  commenter  stated  that,  despite 
the  fact  that  phytosanitary  security  in 
Spanish  Clementine  production  areas 
has  been  nonexistent,  USDA  has  not 
required  that  Spain  follow  a  systems 
approach  to  risk  mitigation. 

We  did  not  refer  to  our  approach 
regarding  the  importation  of 
Clementines  from  Spain  as  a  formal 
"systems  approach,"  though  our 
approach,  by  definition,  could 
constitute  a  systems  approach  by  virtue 
of  its  two  critical  control  points  (Medfly 
population  control  and  cold  treatment). 
Given  that  Clementines  were  imported 
for  upwards  of  20  years  with  no 
significant  problems  despite  only  being 
subject  to  cold  treatment,  in  this 
rulemaking,  we  attempted  to  simply 
resolve  some  of  the  uncertainty 
associated  with  the  events  of  2001  by 
tightening  existing  restrictions,  and  did 
not  see  the  value  in  referring  to  the 
revised  protocol  as  a  systems  approach 

One  commenter  stated  that  the  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  approach  to  calculating  the 
potential  for  a  Medfly  to  be  exported  to 
the  United  States  from  Spain  is  a  risk 
mitigation  tool  that  is  invaluable 
perhaps  in  a  food  safety  program,  but 
must  be  fully  considered  for  its 
appropriateness  when  dealing  with 
invasive  pests.  The  commenter  claimed 
that  until  our  trading  partners  concede 
or  provide  reciprocity  to  such  a  HACCP- 
like  approach,  it  seems  inappropriate  to 
use  this  as  a  tool,  and  certainly  in  this 
instance. 

We  did  not  incorporate  new  risk 
management  paradigms  as  part  of  this 
rulemaking.  Rather,  in  the  RMA.  we 
noted  that  our  procedures  are  consistent 
with  other  procedures  such  as  HACCP. 
HACCP  was  cited  to  establish  parallels, 
not  as  an  effort  to  integrate  new- 
procedures  into  our  approach.  The 
mitigations  considered  by  APHIS  are 
supported  by  scientific  evidence, 
decades  of  successful  experiences,  and 
expert  panel  recommendations,  and,  in 
this  case,  the  mitigations  and  system 
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used  by  APHIS  happen  to  be  consistent 
with  other  well-known  monitoring 
programs  such  as  HACCP.  As  stated  in 
our  proposed  rule,  our  analysis  does  not 
represent  a  departure  from  existing 
guidelines  for  the  phytosanitdr\'  risk 
analysis,  but  rather,  is  a  refinement  that 
reflects  more  emphasis  on  certain  risk 
mitigating  elements  of  a  set  of 
phvtosanitary  measures  (e.g..  the  critical 
control  points). 

One  commenter  suggested  the  RMA 
include  a  third  critical  control  point. 
The  commenter  stated  that  the 
additional  critical  control  point  could 
be  (1)  the  review  of  cold  treatment 
records  prior  to  release  of  any  shipment 
on  arrival,  or  (2)  a  program  review  everv 
3  to  5  years. 

We  agree  with  the  commenter  that 
there  is  a  need  for  stringent  oversight  of 
the  program,  and  we  intend  to  conduct 
program  reviews  on  similar  timeline  to 
the  one  suggested  by  the  commenter. 
Review  of  cold  treatment  records  prior 
to  release  of  any  shipment  is  considered 
as  part  of  our  analysis,  and  making  it  a 
critical  control  point  would  have  no 
meaningful  effect  on  our  calculations  of 
risk  or  the  actual  enforcement  of  the 
requirement. 

One  commenter  stated  that  the  RMA 
fails  to  define  what  it  means  by 
"variability."  The  commenter  stated 
that,  while  certain  variabilities  are 
described,  such  as  variations  among 
different  populations  and  carton-to- 
carton  variability  in  the  number  of 
Clementines,  the  key  variability — the 
variation  expected  in  the  number  of 
surviving  Medflies  in  each  shipment  to 
the  United  States — is  missing.  The 
commenter  stated  that  the  modeling  has 
to  correctlv  account  for  the  different 
pest  populations  for  which  the 
variabilities  are  defined,  and  claimed 
that  the  RMA  currently  does  not  do  that. 

We  have  generally  discussed  the 
topics  of  variability  and  uncertainty  in 
detail  in  Appendix  3  of  the  RMA,  and 
elsewhere  in  this  document.  Regarding 
variation  expected  in  the  number  of 
sur\iving  Medflies  in  each  shipment  to 
the  United  States,  we  believe  that  is 
addressed  by  the  parameters  of  the  cold 
treatment.  This  is  to  say  that  we 
assumed  that  cold  treatment  assures 
levels  of  mortality  that  are  equivalent  to. 
or  greater  than,  the  probit  9  level.  This 
assumption  is  supported  by  recent  large 
scale  tests,  as  evaluated  in  the  ORACBA 
analysis,  and  as  discussed  elsewhere  in 
this  document.  The  recent  tests  of  cold 
treatment  show  that,  at  certain  time/ 
temperature  combinations,  the  observed 
mortality  of  cold  treatment  was  100 
percent,  and  additional  data  support  the 
other  approved  time/temperature 
combinations.  Again,  the  ORACBA 


analysis  considers  available  data,  and 
provides  an  assessment  of  where  the 
proposed  cold  treatment  schedule 
provides  probit  9  level  quarantine 
security,  and  where  it  does  not.  We  do 
consider  variation  in  survivors  of  cold 
treatment,  and  this  variation  is 
documented  in  Appendix  3  of  the  RMA. 
which  cites  the  minimum,  maximum, 
mean,  and  95th  percentile  values  of  the 
distribution  used  for  variation  in  a 
shipment  As  for  the  proportion  of 
infested  fruit  and  number  of  larvae  in  a 
shipment,  this  is  explored  by 
multiplying  single  fruit  estimations  {i.e., 
number  of  Medfly  larvae  per  fruit, 
which  varies  from  zero  to  eight)  by  the 
proportion  of  fruit  that  is  infested 
(varies  from  zero  to  1.5  percent). 

One  commenter  stated  that  the  RMA 
does  not  take  into  account  how  certain 
we  can  be  that  the  calculated  results 
correspond  to  reality,  particularly  the 
calculation  concerning  the  probability 
that  mated  pairs  of  Medflies  reach 
susceptible  areas  of  the  United  States. 

We  address  the  question  of  how  our 
results  correspond  to  reality  by 
questioning  the  validity  of  our 
assumptions.  APHIS  believes  that  the 
maximum  number  of  shipments  of 
Clementines  is  well  described  by  the 
values  used  (B.408  per  year),  that  the 
number  of  infested  fruit  can  be 
realistically  kept  below  1.5  percent,  that 
the  number  of  viable  larvae  associated 
with  Clementines  is  low  (zero  to  eight 
per  fruit),  that  the  cold  treatment  is 
effective  (approximating  probit  9).  that 
not  all  fruit  is  discarded  (most  fruit  will 
be  consumed),  and  that  the  majority  of 
fruit  will  not  be  shipped  to  areas 
suitable  for  Medfly  development.  APHIS 
strongly  believes  that  these  fundamental 
assumptions  are  correct. 

We  also  further  believe  that,  by  using 
a  system  that  assures  low  population 
densities  in  fruit  prior  to  cold  treatment, 
and  then  applying  a  cold  treatment 
schedule  that  kills  more  than  99.9 
percent  of  the  Medflies  that  are  present, 
there  is  a  very  low  likelihood  that  a 
mated  pair  will  be  associated  with  any 
given  shipment  of  fruit, 

We  address  uncertainty  by 
considering  the  effects  of  maximum 
values  of  inputs  for  the  system.  In 
essence,  the  investigation  of  maximum 
values  helps  us  establish  if  our 
assumptions  are  realistic  and  whether 
the  model  used  is  realistic.  As  such, 
multiplication  of  maximum  values 
results  in  conservative  estimates  of  risk. 
Though  such  estimates  may  not  always 
be  realistic,  they  provide  a  point  of 
comparison  for  mean  values,  and  allow 
us  to  identify  areas  of  uncertainty  in  the 
system. 


One  commenter  stated  that  the  RMA 
incorrectly  compares  the  effects  of  two 
systems — one  with  field  controls  in 
place,  and  the  "baseline"  without  such 
field  controls.  The  commenter  stated 
that  the  difference  evaluated  in  the 
RMA  should  not  be  between  two 
inventions  of  the  analysts.  Instead,  the 
RMA  should  start  with  the  baseline 
scenario,  and  then  add  the  effect  of  the 
controls.  The  commenter  stated  that  this 
would  modify  the  baseline  distribution 
for  infestation  rates  by  the  likelihood  of 
non-detection  due  to  the  controls  added, 
and  that  with  such  an  approach,  the 
effect  of  the  controls  can  actually  be 
evaluated,  not  just  the  inventiveness  of 
the  analysts. 

The  key  difference  between  the  two 
scenarios  (the  baseline-cold  treatment 
only — and  the  mitigated  scenario 
employed  by  this  rule)  considered  in  the 
RMA  was  the  addition  of  field 
population  limits  in  the  mitigated 
scenario.  These  scenarios  do  not  reflect 
a  contrived  system  but  repres^t 
USDA's  understanding  of  the  key 
elements  that  are  being  refined  and  that 
will  increase  its  ability  to  safeguard 
against  Medfly  risks,  the  parameters 
used  were,  therefore,  not  contrived  but 
linked  to  the  evidence  presented. 
Whereas  the  values  of  specific 
parameters  may  be  subject  to 
refinement,  the  final  conclusions  are 
robust.  They  are  robust  because  changes 
in  the  assumptions  and  exploration  of 
the  effect  of  changing  values  (e.g.. 
decreasing  the  effectiveness  of  cold 
treatment,  increasing  the  proportion  of 
infested  fruit)  did  not  change  our 
findings  that  the  probability  that  a 
mated  pair  of  Medflies  could  enter  into 
the  United  States  via  Spanish 
Clementines  is  very  low.  Whereas  a 
comparison  to  a  baseline  is  useful,  the 
estimation  of  the  likelihood  of 
introduction  even  without  reference  to  a 
baseline  is  valid.  That  is.  if  we  were  to 
consider  a  single  scenario  (cold 
treatment  plus  limitation  of  field 
populations)  we  would  not  find 
otherwise.  Indeed,  we  would  conclude 
that,  the  probability  that  a  mated  pair  of 
Medflies  arrives  in  a  suitable  location  in 
the  United  States  as  part  of  multiple 
shipments  is  low. 

One  commenter  stated  that  the  RMA 
fails  to  track  the  effect  of  new  cont/ols 
when  everything  else  is  equal.  The 
commenter  noted  that  the  RMA 
compares  the  difference  between 
averages  with  and  without  controls; 
when  what  is  really  required  is 
calculation  of  a  distribution  of  the 
differences  with  and  without  controls. 
This  requires  a  single  Monte  Carlo 
analysis  that  evaluates  the  baseline  and 
new  scenario  simultaneously,  and  with 
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such  analysis,  it  is  clearer  when  the  new 
controls  have  an  effect  and  the  extent  of 
the  effect. 

We  tested  two  scenarios 
independently;  one  scenario  included  a 
simulation  that  used  what  we  termed 
"baseline"  input  values.  Those  values 
were  associated  with  no  field  controls, 
which  are  the  only  difference  between 
the  baseline  and  the  second  "mitigated" 
scenario.  Both  scenarios  included  cold 
treatments.  The  baseline  scenario 
assumed  that  there  could  be  higher 
populations  (up  to  a  maximum  15 
percent  infested  fruit)  than  what  is 
allowable  in  the  mitigated  scenario.  A 
comparison  of  the  output  from  these 
two  simulations  allowed  us  to  obtain  a 
relative  estimate  of  the  impact  of  the 
proposed  mitigation  measures  (namely, 
the  addition  of  field  controls  as  the 
single  key  additional  mitigation 
measure). 

One  commenter  noted  that  the  RMA 
does  not  consider  the  possibility  of 
mated  Medfly  pairs  coming  from  a 
source  other  than  Spanish  Clementines, 
The  commenter  stated  that,  if  the 
probability  for  a  Medfly  from  another 
source  is  higher  than  the  probability 
from  a  given  Clementine  shipment,  it  is 
the  single  Medfly  per  shipment,  not  the 
probability  of  a  male/female  pair  within 
a  shipment  that  will  matter  most. 

Given  that  Medfly  is  not  established 
in  the. mainland  United  States,  we  see 
no  need  to  assess  the  scenario  posed  by 
the  commenter, ^'^  Indeed,  the  RMA  is 
based  on  the  assumption  that  Medfly  is 
not  established  in  the  mainland  United 
States,  The  probability  that  a  Medfly 
from  another  source  would  mate  with  a 
Medfly  from  Spanish  Clementines  is 
even  lower  than  the  probability  that  a 
mated  pair  could  enter  the  United  States 
via  a  shipment  of  Clementines  from 
Spain. 

One  commenter  stated  that  the  RMA 
evaluates  the  probability  for  a  mated 
pair  at  all  locations,  and  for  all  suitable 
locations,  using  a  formula  that 
corresponds  to  Medflies  from  different 
shipments  being  unable  to  get  together 
and  mate.  The  commenter  claimed  that 
the  calculations  actually  performed  do 
not  correspond  to  the  "worst  case"  as 
APHIS  implies:  they  are  not  upper 
bounds  on  the  probabilities,  but  instead 
assume  the  best  possible  case. 
Therefore,  they  are  lower  bounds. 

The  possibility  that  9  tons  of  produce 
(a  single  container)  are  distributed 
within  a  small  area  such  that  output 
from  many  containers  could  in  effect 


-' '  Hawiiii  is  seiirrallv  infested  with  Mi'dllv.  I)iit 
M  Minifly  host  coniniodities  moving  intcrslati-  troiii 
Hawiiii  to  the  mainland  niu.st  bo  treated  for  Mudflv 
prior  to  movement  into  a  .Slate  on  the  mainland. 


coalesce  and  allow  for  Medflies  from 
many  different  containers  to  emerge,  fly 
to  suitable  hosts,  find  their  mates,  mate, 
oviposit,  etc,  is  not  realistic  given  the 
evidence  considered  in  the  RMA.  The 
RMA  uses  a  formula  that  evaluates  the 
probability  of  a  mated  pair  in  any  of 
multiple,  independent  containers.  That 
probability  does  not  represent  a  lower 
bound,  but  rather  a  conservative 
estimate  of  the  likelihood  of  Medfly 
entry  to  a  suitable  location. 
Assumptions  such  as  (1)  All  containers 
to  all  suitable  locations  will  find 
suitable  conditions,  (2)  emerging  flies 
will  find  suitable  hosts  at  any  given 
time,  and  (3)  that  the  maximum  amount 
(5  percent)  of  fruit  is  discarded  by 
consumers  are  all  conservative 
assumptions.  Our  estimates  and  the 
formula  we  used  are  based  on  peer 
reviewed  evidence  (i.e..  Wearing  et  al.). 

Trapping,  Bait  Treatments,  Monitoring 

A  number  of  commenters  raised 
concerns  about  the  content  of  the 
Spanish  Medfly  management  program. 
One  commenter  noted  that  the  first  of 
the  "minimum  criteria"  for  a  measure 
that  is  a  required  component  of  a 
systems  approach  is  that  the  measure  be 
"clearly  defined."  The  mitigation 
requirements  of  the  proposed  rule  do 
not  meet  this  standard.  The  proposed 
rule  does  not  say  what  kinds  of  traps  are 
to  be  used,  or  how  many,  or  by  whom, 
or  how  the  traps  should  be  baited  and 
rotated,  or  what  kind  of  records  must  be 
kept.  Another  commenter  claimed  that 
without  assurance  that  trapping 
activities  are  adequate  to  determine  the 
current  pest  population  in  Spain,  the 
effectiveness  of  a  spraying  program 
cannot  be  evaluated. 

The  Plant  Protection  Act  defines  a 
systems  approach  as  defined  set  of 
phytosanitary  procedures,  at  least  two  of 
which  have  an  independent  effec:t  in 
mitigating  pest  risk  associated  with  the 
movement  of  commodities.  While  the 
regulatory  approach  employtHl  by  this 
rule  could  constitute  a  systems 
approach  by  virtue  of  its  two  critical 
control  points  (Medfly  population 
control  and  cold  treatment),  in  a  simple 
sense,  the  measures  referred  to  by  the 
commenter  have  no  real  bearing  on  the 
calculations  of  risk  contained  in  the 
RMA.  For  this  simple  reason,  we  do  not 
agree  that  these  measures  should  be 
more  clearly  defined  than  they  already 
have  been  in  the  proposed  rule.  To 
elaborate,  we  do  not  believe  that  a 
continuing  debate  about  an  issue  such 
as  what  fruit  fly  trap  the  Spanish  use 
would  result  in  any  significant 
improvement  to  the  approach  we  have 
chosen.  As  stated  previously  in  this 
document,  details  of  the  Spanish  Medfly 


program,  such  as  the  type  of  trap  and 
bait  used,  the  type  of  bait  sprays 
required,  the  spacing  of  Medfly  traps, 
and  the  triggers  for  bait  sprays  have  no 
connection  to  our  calculations  of  risk 
We  also  believe  that  fruit  cutting  is  the 
best  available  indicator  of  the  level  of 
Medfly  infestation  of  Spanish 
Clementines,  and  the  success  of  this 
measure  is  not  dependent  on  any  of  the 
other  measures  cited  by  commenters. 

Three  commenters  stated  that  APHIS 
should  delay  resumption  of  shipments 
of  Spanish  Clementines  until  an 
aggressive,  comprehensive,  and 
consistent  trapping  program  fully 
operated,  monitored,  and  documented 
by  Spanish  Government  officials  has 
been  in  place  through  a  full  shipping 
season. 

The  operation  of  such  a  program  for 
a  full  year  would  have  little  or  no 
bearing  on  the  ability  of  the  safeguards 
we  have  chosen  to  provide  the  risk 
reduction  identified  by  our  analysis. 
This  is  to  say  that,  regardless  of  pest 
populations,  trap  types,  and  bait  spray 
applications,  if  Medfly  infestations  of 
Spanish  Clementines  are  not  kept  at  low 
levels,  APHIS  will  confirm  as  much  via 
inspection  and  fruit  cutting  and  will 
refuse  to  allow  those  Clementines  to  be 
exported  to  the  United  States.  If  Medfly 
populations  are  maintained  at  low 
levels  (levels  that  cannot  be  detected  via 
fruit  cutting),  we  are  confident  that  ct)ld 
treatment  will  ensure  a  low  probabili1\ 
that  a  viable  mated  pair  of  Nledflies 
could  enter  the  United  States  via 
imported  Spanish  Clementines. 

Several  commenters  expressed 
concern  over  servicing  and  monitoring 
of  Medfly  traps,  application  of  bait 
treatments,  and  recordkeeping  activities 
associated  with  these  a(  tivities.  Some  of 
those  commenters  stated  that  APHIS 
should  not  allow  the  Spanish  citrus 
industry  to  service  and  monitor  the 
traps  in  the  production  areas  or  applv 
bait  treatments,  and  argued  that  the 
Government  of  Spain  should  be  given 
those  tasks  to  better  ensure  compliance 
with  the  regulation.s.  Others  noted  that 
according  to  the  report  of  the  APHIS 
Technical  Review  from  the  trip  made  in 
December  of  2001.  Spain  has  not  kept 
the  type  of  records  on  trapping  and  bait 
spraying  programs  thai  the  work  plan 
required  them  to  keep.  The  ( ommenters 
questioned  why  U.S.  stakeholders 
should  now  have  confidence  that  there 
will  be  a  new  commitment  by  the 
Spanish  industry  to  actually  follow  an 
updated  protocol  when  there  was  a 
failure  to  follow  the  pre\ious  protocol, 
and  urged  APHIS  to  insist  on 
scrupulous  adherence  to  the  work  plan 
and  regulations,  and  issue  steep 
penalties  for  not  doing  so. 
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Under  this  rule,  the  Government  of 
Spain  or  its  designated  representative 
must  keep  records  that  document  fruit 
flv  trapping  and  control  activities 
conducted  under  the  Government  of 
Spain's  Medfly  management  program. 
These  records  must  be  kept  for  ail  areas 
that  produce  Clementines  for  export  to 
the  United  States.  All  trapping  and 
control  records  kept  by  the  Government 
of  Spain  or  its  designated  representative 
must  be  made  available  to  .\PHIS  upon 
request  .\PHIS  inspectors  may  review 
those  records  at  any  time,  and  therefore, 
will  be  able  to  determine  whether  the 
conditions  of  the  regulations  and 
Spain's  Medfly  management  program 
are  being  complied  within  areas  that 
produce  Clementines  for  e.xport  to  the 
United  States.  We  agree  with  the 
commenter  that  APHIS  should  be  able 
to  insist  on  compliance  with  these 
requirements,  and  we  are  clarifying  in 
this  final  rule  that  APHIS  may  suspend 
the  importation  of  Clementines  in  any 
case  if  we  determine  there  is  a  failure  to 
follow  the  program  requirements.  This 
requirement  is  reflected  in  the  revised 
§319.56-2j)(i). 

.■\PHIS  has  received  full  cooperation 
from  its  Spanish  counterparts  in  this 
matter,  and  is  confident  that  they  will 
ensure  compliance  with  all  aspects  of 
this  new  regulatory  approach.  Tii 
clarify,  during  its  site  visit  in  December 
2001.  APHIS  was  not  able  to  obtain 
documentation  on  trapping  and  bait 
sprays  in  Clementine  production  areas 
not  because  the  documentation  did  not 
exist,  but  because  there  was  no  central 
repository  for  the  documentation,  and 
because  it  took  some  time  for  the 
Spanish  to  assemble  the  appropriate 
records  and  forward  them  to  APHIS  In 
[anuary/February  2002.  during  a  sifcond 
site  visit.  APHIS  received  all  documents 
requested  and  these  were  incorporated 
into  the  risk  management  analysis. 

Furthermore,  given  that  we  believe 
trapping  is  not  precise  enough  to 
accurately  determine  infestation  levels 
of  fruit,  while  fruit  cutting  is,  we  do  not 
agree  that  there  is  a  need  for  the 
Government  of  Spain  to  service  and 
monitor  all  traps  and  apply  bait 
treatments.  The  Government  of  Spain  is. 
however,  responsible  for  maintaining 
trapping  records  for  the  program 

One  commenter  stated  that  the  rule 
does  not  say  how  that  bait  treatment 
application  rate  gets  determined,  or  by 
whom,  or  when  the  treatments  will  be 
applied.  The  commenter  noted  that, 
according  to  the  RMA,  the  practice  in 
Spain  has  been  to  spray  when  trapping 
results  reach  a  rate  of  0.5  flies/trap/day. 
yet  APHIS  has  provided  no  justification 
for  the  0.5  flies/trap/day  trigger  for 


spraying  and  the  rule  itself  does  not 
require  it. 

This  final  rule  does  not  include  a 
trigger  for  bait  sprays  in  Spain  because 
APHIS  believes  it  is  the  responsibility  of 
Spanish  producers  to  provide  a  product 
that  is  minimally  infested  with 
Medflies.  They  may  accomplish  this 
through  whatever  bait  spraying  regimen 
that  they  deem  appropriate,  as  we  have 
designed  a  regulatory  approach  that 
simply  requires  fruit  to  be  infested  at 
low  levels  upon  inspection  prior  to 
treatment.  The  RMA  identified  the  0.5 
fly  per  trap  per  day  trigger  as  a  "key 
phytosanitary  measure,"  however,  this 
designation  is  not  appropriate,  as  the 
measure  has  no  bearing  on  the 
calculations  of  risk  contained  in  the 
RMA.  We  have  revised  the  RMA  to 
clarify  this  fact. 

One  commenter  noted  that  the 
proposed  rule  specifies  that  traps  must 
be  placed  in  preferred  Medfly  hosts  at 
least  6  weeks  prior  to  the  harvest  of 
Clementines.  The  commenter  suggested 
that  APHIS  remove  the  word 
"preferred" 

We  agree  with  the  commenter.  as 
preferred  hosts  may  not  be  available  in 
all  areas  where  trapping  may  occur,  and 
we  have  removed  the  word  "preferred" 
from  §319.56-2jj(c)(l)  in  this  final  rule. 

Several  commenters  urged  APHIS  to 
maintain  strict  oversight  of  the  Spanish 
Clementine  import  program  at  all  points 
in  the  system,  and  requested  that 
industry  repre,sentatives.  universitv 
researchers,  and  State  Government 
officials  be  included  in  the  on-site 
review  process. 

As  stated  earlier  in  this  document,  the 
Spanish  Medfiy  management  program 
must  provide  that  Clementine  producers 
allow  APHIS  inspectors  access  to 
Clementine  production  areas  in  order  to 
mt)nitor  compliance  with  the  Medfly 
management  program,  and  that  all 
trapping  and  control  records  kept  by  the 
Government  of  Spain  or  its  designated 
representative  must  be  made  available 
to  .\PHIS  upon  request.  APHIS  will 
have  inspectors  working  full  time  on  the 
verification  of  the  Spanish  Clementine 
import  protocol — including  inspections 
and  production  area  monitoring.  The 
inspectors  will  be  present  to  conduct 
and  monitor  fruit  cutting  at  the 
exporting  port,  and  will  be  able  to 
review  records  kept  by  the  Government 
of  Spain  regarding  its  management 
program.  Onlv  APHIS  personnel  and 
personnel  of  Spain's  plant  protection 
service  will  be  allowed  to  conduct  fruit 
cutting.  The  salaries  of  APHIS 
inspectors  are  paid  by  APHIS,  but  the 
Government  of  Spain  reimburses  APHIS 
for  those  costs  under  the  requirements 
of  §319.5&-2ij(a). 


APHIS  does  not  see  the  necessity  of 
including  representatives  of  industry, 
university  researchers,  and  State 
Government  officials  in  site  visits.  We 
will,  however,  make  it  known  to 
stakeholders  when  we  are  conducting  a 
site  visit,  and  will  invite  questions  and 
suggestions  that  we  will  follow  up  on  in 
Spain.  Upon  our  return,  we  will  make 
a  report  of  our  visit  available  to 
interested  persons. 

One  commenter  stated  that  APHIS 
should  review  dociunentation  of  the 
execution  of  Medfly  trapping  and 
population  reduction  sprays  before  fruit 
is  moved  into  export  channels. 

APHIS  is  confident  that  review  of 
documentation  prior  to  the  movement  of 
fruit  into  export  channels  is  not 
necessary  because  our  risk  management 
measures  are  designed  to  protect  against 
the  arrival  of  a  mated  pair  of  Medflies 
in  the  United  States  regardless  of  the 
actual  infestation  level  in  Spanish 
production  areas.  For  this  reason,  we 
will  monitor  for  compliance  with 
Spain's  Medfly  management  generally, 
but  will  not  review  the  control  activities 
of  a  given  production  area  as  a 
condition  of  export.  As  stated 
previously,  we  believe  that  fruit  cutting 
is  more  accurate  indicator  of  the 
population  of  Medflies  in  production 
areas  than  trapping. 

Two  commenters  stated  that  the  rule 
should  require  the  establishment  of 
buffer  zones  in  Spain. 

There  is  no  scientific  justification  for 
requiring  the  establishment  of  buffer 
zones  in  Spain  under  this  rule,  as  the 
Clementine  production  areas  in  Spain 
are  not  Medfly-free  areas.  The  approach 
that  APHIS  has  designed  accounts  for 
the  presence  of  Medflies  in  the 
production  areas  in  Spain,  and  is 
intended  to  ensure  that  the  prevalence 
levels  remain  low,  so  that  fruit 
presented  for  export  is  minimally 
infested.  Buffer  zones  would  only  be 
useful  if  Spain  were  trying  to  establish 
and  maintain  pest-free  areas. 

One  commenter  noted  that  the  APHIS 
review  team  found  that  no  fines  or 
penalties  were  issued  for 
noncompliance  with  the  "mandatory  ' 
fruit  fly  detection  and  control  program 
in  place  in  2001.  yet  the  proposed  rule 
does  not  specify  any  penalties  for  non- 
compliance with  the  proposed  Medfly 
management  program  and  does  not 
require  that  the  Spanish  authorities 
impose  them.  The  commenter 
questioned  that,  given  their  past  record, 
why  should  the  Spanish  regulatory 
officials  be  relied  on  to  enforce 
compliance  with  the  Medfly 
management  program? 

APHIS  agrees  that  it  should  have  the 
authority  to  suspend  growers  from 
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participating  in  the  Spanish  export 
program  if  the  grower  is  not  in 
compliance  with  our  regulations,  which, 
by  extension,  also  require  compliance 
with  Spain's  Medfly  management 
program.  To  provide  for  this,  we  have 
added  the  following  statement  to 
paragraph  (c)  of  the  regulations:  "If 
APHIS  determines  that  an  orchard  is  not 
operating  in  compliance  with  the 
regulations  in  this  section,  it  may 
suspend  exports  of  Clementines  from 
that  orchard." 

One  commenter  stated  that  the 
proposed  rule  does  not  require  all 
orchards  in  a  defined  area  to  participate 
in  the  Medfly  management  program,  yet 
individual  Clementine  orchards  in  Spain 
are  very  small  (0.5-2.0  hectares  in  size), 
and  "physical  barriers  to  segregate 
[them]  are  limited  to  a  ledge  about  4 
inches  wide  and  6  inches  tall."  The 
commenters  noted  that  adult  Medflies 
may  be  carried  by  the  wind  for  2.4  km 
or  more,  are  reported  to  have  migratory 
movements  up  to  72  km,  and  are  known 
to  fly  up  to  40  miles,  and  thus,  can 
easily  move  from  one  grove  to  the  next: 
these  commenters  stated  that  APHIS  has 
not  considered  what  happens  when  one 
grower  plans  to  sell  fruit  to  the  United 
States  and  participates  in  the  Medfly 
management  program,  while  a 
neighboring  grower  does  not. 

As  stated  previously  in  this 
document,  our  regulatory  approach  is 
designed  to  ensure  that  Clementines 
subjected  to  cold  treatment  are 
minimally  infested  with  Medflies.  Since 
all  fruit  submitted  for  export  is  sampled, 
and  since  fruit  cutting  will  provide  a 
means  to  reject  fruit  diat  is  found  to  be 
infested,  we  do  not  believe  that  the 
proximity  of  approved  orchards  to 
nonapproved  orchards  is  relevant  to  our 
calculations  of  risk. 

One  commenter  stated  that  there 
should  be  an  incentive  to  encourage 
Spanish  growers  to  keep  Medfly 
populations  in  check,  such  as  requiring 
a  previous  season  average  of  1.5  percent 
infestation,  or  less,  to  ship  to  the  United 
States. 

The  incentive  for  the  Spanish  to  keep 
populations  in  check  is  simple:  If  they 
do  not  do  so,  APHIS  will  determine  as 
much  via  fruit  cutting,  and  will  reject 
shipments  intended  for  export  to  the 
United  States. 

One  commenter  requested  that  APHIS 
approve  a  pesticide  for  use  in  the 
Spanish  export  program. 

We  are  considering  the  commenter's 
request,  and  will  advise  the  commenter 
of  our  findings  when  our  review  is 
complete. 

One  commenter  stated  that  APHIS 
should  not  specify  the  pesticides  to  be 
utilized  in  Spain's  Medfly  management 


program  without  consulting  Spain's 
Ministry  of  Agriculture,  especially 
considering  that  the  use  of  this  type  of 
pesticide  changes  over  time.  The 
commenter  stated  that  the  regulations 
should  simply  state  that  acceptable 
pesticides  are  those  approved  by  both 
APHIS  and  Spain's  Ministry  of 
Agriculture. 

We  agree  with  the  commenter  that 
any  pesticide  used  in  the  Spanish 
Medfly  management  program  should  be 
approved  by  both  APHIS  and  the 
Government  of  Spain,  and  have 
amended  §  319.56. 2jj(c)(l)  in  this  final 
rule  to  reflect  this  change. 

Traceback 

Several  commenters  stated  that 
aphis's  proposal  to  traceback  to  the 
orchard  in  the  event  of  Medfly  detection 
during  fruit  cutting  is  likely  to  be 
ineffective  because  (1)  Spanish 
Clementine  production  is  comprised  of 
thousands  of  small  growers  who  often 
commingle  their  fruit  with  fruit  of  other 
small  growers  at  the  packinghouse 
which  prevents  any  reliable  traceback  to 
the  individual  grower;  and  (2)  the 
season  for  Spanish  Clementines  is  only 
a  few  months,  so  remedial  action  that 
would  remove  a  grower  from  the  export 
program  for  the  remainder  of  that  year 
would  have  few  consequences  for  the 
grower,  since  the  grower  would  have 
already  shipped  all  or  most  of  his  fruit 
for  the  season  by  the  time  remedial 
action  was  taken.  The  commenters 
suggested  that  remedial  action  should 
be  taken  against  the  packinghouse,  not 
the  grower,  and  should  affect  the 
packinghouse's  ability  to  export  for  the 
present  and  next  shipping  season, 
unless  the  packinghouse  provides 
evidence  that  controls  are  in  place  to 
prevent  further  failure  of  the  quarantine 
measures. 

We  disagree  with  the  commenter. 
Under  the  new  Spanish  export  program, 
packinghouses  are  required  to  ensure 
that  fruit  from  one  orchard  is  not 
commingled  with  fruit  from  others.  In 
the  odd  event  that  traceback  of  an 
infested  fruit  does  not  lead  to  a  single 
orchard  (a  single  producer  or  a 
homogenous  production  unit),  APHIS 
will  continue  traceback  to  next  largest 
traceable  unit.  If  this  means  that 
traceback  can  only  go  so  far  as  a  group 
of  producers  who  have  shipped  fruit  to 
the  same  packinghouse,  then  that  entire 
group  of  producers  will  be  subject  to 
suspension  from  the  program  for  the 
shipping  season  in  the  event  that 
another  infested  fruit  is  traced  to  their 
orchard  or  their  group  of  producers.  It 
is  therefore  in  the  interest  of  Spanish 
producers  to  facilitate  the  accurate 
traceback  of  infested  fruit  to  the  orchard 


where  it  was  produced.  We  believe  it  is 
appropriate  to  suspend  only  orchards 
from  the  program,  and  not 
packinghouses,  as  suggested  by  the 
commenter,  because  packinghouses 
have  no  significant  role  in  mitigating 
any  Medfly  risk  posed  by  exports. 
Orchard  managers,  however,  are 
responsible  for  maintaining  low  levels 
of  Medfly  infestation  in  their  orchards. 

One  commenter  stated  that  if  fruit  is 
sampled  before  it  is  packed  in  cartons, 
carton  labeling  will  not  help  in  tracing 
back  infested  fruit. 

Sampling  typically  occurs  at  the  port 
of  export,  and  in  some  cases,  at  the 
packinghouse  after  fruit  have  been 
boxed. 

One  commenter  questioned  whether, 
upon  detecting  live  Medflies  in 
Clementines  submitted  for  treatment,  it 
is  sufficient  to  remove  just  the  single 
orchard  (perhaps  just  a  few  acres  in 
size)  from  the  export  program  for  the 
balance  of  the  shipping  season  since 
adjacent  orchards  likely  have  the  same 
Medfly  problems. 

As  stated  in  response  to  previous 
comments,  given  our  ability  to 
determine  infestation  levels  of  fruit  via 
fruit  cutting,  there  is  no  need  to 
penalize  orchards  that  happen  to  be 
adjacent  to  orchards  with  higher  pest 
populations.  Adjacent  orchards  may 
employ  very  different  Medfly  treatment 
regimens,  and  we  believe  that 
inspection  and  fruit  cutting  provides 
sufficient  evidence  to  determine  that 
fruit  is  minimally  infested,  even  if  it  is 
from  an  orchard  adjacent  to  a  highly 
infested  orchard. 

Eradication 

One  commenter  stated  that  the 
Spanish  Clementine  industry  should  be 
required  to  eradicate  Medfly.  not  simply 
control  it. 

As  stated  earlier  in  this  document, 
APHIS  does  not  believe  the  Spanish 
have  to  be  required  to  eradicate  Medfly 
from  their  Clementine  production  areas 
in  order  to  export  fruit  to  the  United 
States,  provided  they  can  adequately 
mitigate  the  pest  risk  posed  to  the 
United  States  by  their  exports.  The  RMA 
supports  the  Secretary's  determination 
that  it  is  not  necessary  to  prohibit  the 
importation  of  Clementines  from  Spain, 
provided  that  the  Clementines  are 
subject  to  the  requirements  contained  in 
this  final  rule. 

Two  commenters  stated  that,  in  the 
event  of  a  Medfly  outbreak,  eradication 
strategies  used  in  previous  years  will 
not  be  possible.  The  commenters 
suggested  that  APHIS  has  to  take  that 
into  consideration  in  its  analysis,  as 
"the  next  Medflv  infestation  in  the 
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United  States  may  end  agriculture  as  we 
know  it  in  the  infested  location." 

APHIS  believes  that  it  has  sufficient 
tools  to  eradicate  any  new  Medfly 
outbreaks.  New  technologies,  including 
the  use  of  sterile  insects,  make  it 
possible  to  eradicate  Medfly  infestations 
in  areas  where  chemical  treatments  are 
not  acceptable. 

Regulator,-  Impact  Analysis 

Several  commenters  noted  that,  in  the 
Regulatory  Impact  Analysis  (RIA), 
APHIS  states  that  the  "probability  of  a 
Medfly  introduction  per  forty-fool 
container  equivalent  is  *    *    *  1..3E-12," 
and  it  references  the  RMA  as  the  basis 
for  this  estimate.  The  commenters  stated 
that  the  RMA  shows  the  mean 
probability  per  shipment  (or  forty-foot 
container  equivalent)  to  be  2  5E-5.  and 
thus,  in  the  RIA.  APHIS  incorrectly  used 
a  probability  value  that  appears  to  be  off 
by  almost  seven  orders  of  magnitude — 
i.e.,  the  probability  estimate  used  in  the 
RIA  is  low  by  a  factor  of  almost  10 
million.  The  commenter  claimed  that  as 
a  result  of  this  discrepancy,  the  RIA 
c^not  support  a  finding  that  the  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  commenters  further  stated 
that  the  RIA  also  incorrectly  interprets 
the  RMA  as  showing  that  the  most  likely 
infestation  rate  (based  on  the  5- 
percentile  infestation  rate  from  the 
Monte  Carlo  simulations)  is  3.3E-3 
percent  (0.003  percent). 

APHIS  believes  these  comments 
highlight  the  fact  that  the  discussion  in 
the  economic  analysis  regarding  the 
infestation  rate  needs  clarification.  The 
first  number  mentioned  by  the 
conunenter  is  the  expected  number  of 
introductions  -^  under  the  default  model 
(see  Table  4  of  the  RIA).  It  is  not 
appropriate  to  compare  the  mean  mated 
pair  probability  per  shipment  reported 
in  the  RMA,  2.50E-5,  with  the  expected 
number  of  introductions.  The  RIA  does 
not  report  a  mean  mated  pair 
probability.  However,  the  assumptions 
made  in  the  RIA  having  to  do  with  risks 
associated  with  potential  Medfly 
introductions  under  the  proposed  rule 
are  in  scientific  agreement  with  the 
information,  data,  and  parameters 
reported  in  the  RMA. 

The  objective  of  the  RMA  was  to 
examine  how  the  offshore  risk 
mitigation  measures  in  the  proposed 
rule  coupled  with  cold  treatment  might 
reduce  mated  pair  probabilities  per 
shipment  in  comparison  to  cold 
treatment  alone.  As  such,  the  RMA 
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employed  wide  ranges  for  several  key 
parameters,  including  the  infestation 
rate  (the  proportion  of  fruit  infested 
with  Medflies).  The  RMA  estimated 
annual  introductions  under  a  worst  case 
scenario,  one  in  which  fruit  cutting  and 
rejection  of  shipments  did  not  occur  and 
one  in  which  parameters  of  the 
infestation  rate  distributions  were 
specified  conservatively  However,  the 
regulations  impose  powerful  economic 
incentives  that  will  more  than  likely 
lead  Spanish  growers  and  exporters  to 
manage  Medfly  populations  and  select 
fruit  for  export  to  the  United  States 
more  effectively  than  was  assumed  in 
the  risk  analyses. 

The  other  major  difference  between 
the  RMA  and  the  RIA  was  that  the  RMA 
simulated  levels  for  the  biological 
model's  parameters,  including  the 
infestation  rate,  number  of  larvae  per 
infested  fruit,  cold  treatment  survival 
rate,  proportion  of  larvae  reaching  a 
suitable  area,  and  larval  viability,  by 
drawing  random  numbers  from 
probability  distributions  parameterized 
using  available  data  (See  Tables  4a 
through  4c  in  the  RMA.)  The  RIA  used 
expected  values  for  all  of  the  biological 
model's  parameters  and  therefore 
employed  a  certainty-equivalence 
framework.  The  certainty-equivalence 
framework  (values  for  biological  and 
economic  parameters  were  based  on 
expected  values)  was  used  to  estimate 
regulatory  benefits  and  costs,  based  on 
the  RMA  and  economic  incentives 
facing  Spanish  parties  from  the 
proposed  regulations. 

The  main  difference  between  the  RIA 
and  the  RMA  was  that  the  former 
estimated  regulatory  costs  and  benefits 
for  a  typical  year  and  the  latter 
estimated  mated  pair  probabilities 
under  a  worst  case  scenario.  In  addition, 
the  RIA  incorporated  the  fruit  cutting 
and  inspection  program  in  the 
estimation  of  mated  pair  probabilities 
and  relevant  information  for  use  in 
specifying  the  infestation  rate.  If 
Medflies  are  detected  in  Clementine 
shipments  under  the  proposed 
preclearance  program,  shipments  will 
be  diverted  to  other  cheaper  markets 
and  growers  may  lose  the  ability  to  take 
advantage  of  the  much  more  lucrative 
U.S.  market,  which  typically  offers 
prices  20  percent  higher  than  prices 
offered  in  the  rest  of  the  world.  In 
addition,  if  too  many  shipments  are 
rejected,  the  entire  Clementine  import 
program  may  be  suspended.  As  a  result, 
exporters  will  more  than  likely  choose 
shipments  designated  for  the  United 
States  from  regions  in  which  growers 
experience  below  average  infestation 
rates  and  in  which  growers  manage 
Medflies  very  well. 


Although  the  RIA  uses  a  lower 
infestation  rate,  the  two  mated  pair 
probabilities  are  not  directly 
comparable,  and  the  divergence  is 
completely  consistent  with  the 
assumptions  of  the  RMA,  the  economic 
incentives  facing  Clementine  growers 
and  exporters  in  Spain  and  the 
regulations. 

Two  commenters  stated  that  the 
economic  and  social  impacts  associated 
with  the  proposed  rule  are  not  to 
growers  alone,  and  that  APHIS  must 
consider  the  social  and  economic 
impacts  to  farm  workers  and  their 
families,  packinghouses  and  their 
employees,  canneries  and  their 
employees,  the  trucking  industry  and 
their  employees,  ports  of  entry  and  their 
workers,  and  local  rural  economies. 

The  economic  analysis  for  the 
proposed  rule  did  not  incorporate 
Medfly  introduction  costs  on  other 
industries  that  derive  income  from 
Medfly  host  crops  because  (1)  there 
were  no  data  to  estimate  these  costs  as 
most  Medfly  introductions  occur  in 
urban  areas  far  removed  from 
commercial  agricultural  production,  and 
(2)  the  probability  that  a  mated  pair  of 
Medflies  could  enter  the  United  States 
via  imported  Spanish  Clementines  is  so 
low.  The  analysis  for  the  final  rule 
incorporates  costs  on  these  related 
industries. 

One  commenter  stated  that  it  is 
critical  that  USDA  evaluate  the 
numerous  economic  impacts  of  a 
Medfly  infestation  in  addition  to  those 
impacts  on  the  citrus  industry.  The 
commenter  claimed  that  the  economic 
impact  analysis  should  address  the  fact 
that  other  crops  are  negatively  affected 
by  the  Medfly,  and  estimate  State 
eradication  costs,  quarantine  costs,  loss 
of  domestic  and  foreign  markets,  and 
producer  cultural  impacts  if  Medfly  is 
discovered  on  U.S.  crops. 

The  economic  analysis  for  the 
proposed  rule  incorporates  these  costs 
(See  section  3.1  Costs  Associated  with 
the  Proposed  Rule,  pp.  1 1-12).  Mean 
costs  of  eradicating  six  recent  Medfly 
introductions  in  1997  and  1998,  $10.93 
million  in  2000  dollars,  which  includes 
Federal  and  State  expenditures,  were 
used  to  estimate  the  impact  of  a 
potential  Medfly  introduction  on  U.S. 
Federal  and  State  taxpayers.  In  addition, 
the  analysis  incorporates  the  expected 
impact  of  potential  Medfly 
introductions  on  producers  of  Medfly 
hosts  crops  in  the  United  States.  In 
particular,  the  $3  million  dollar 
economic  impact  on  producers,  during 
an  introduction,  includes  individual 
monetary  estimates  associated  with 
additional  field  sprays,  post-harvest 
treatments,  fruit  losses  due  to  yield  loss 
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and  post-harvest  treatments,  and  loss  of 
export  markets.  The  economic  analysis 
did  not  take  into  account  cultural 
impacts  on  producers,  because  such 
costs  are  difficult  to  quantify. 

One  commenter  stated  that  the  RIA 
does  not  specifically  consider  the  effects 
of  a  Medfly  outbreak  on  growers  who 
employ  IPM  practices,  and  noted  that 
the  analysis  focuses  solely  on  the  cost 
to  the  Federal  Government  should  a 
mistake  occur  and  the  benefit  to  the 
consumer  without  any  consideration  to 
the  impact  on  farmers,  farms,  farm 
workers,  families,  communities,  and  the 
industry. 

The  analysis  incorporated  eradication 
expenditures  of  Federal  and  State 
Goverrunents,  which  are  borne  by  U.S. 
Federal  and  State  taxpayers,  as  well  as 
costs  borne  by  producers  of  Medfly  host 
crops  associated  with  additional  field 
sprays,  post-harvest  treatments,  fruit 
losses,  post-harvest  fruit  losses,  and  loss 
of  export  markets  during  an 
introduction  (See  section  3.1  Costs 
Associated  with  the  Proposed  Rule,  pp. 
11-12).  The  economic  analysis  did  not 
take  into  account  potential  disruptions 
of  integrated  pest  management  (IPM) 
programs,  because  the  likelihood  of 
such  disruptions  is  small  on  average, 
though  it  may  be  large  to  individual 
growers.  Most  Medfly  outbreaks  in  the 
United  States  occur  in  urban  areas  with 
little  if  any  commercial  crops  present.  In 
addition,  APHIS  uses  environmentally 
friendly  eradication  techniques, 
including  use  of  beneficial-insect 
friendly  cover  sprays  and  mass  release 
of  sterile  adult  male  Medflies.  practices 
which  are  completely  compatible  with 
IPM  practices,  and  in  emergency 
situations,  malathion  bait  sprays,  which 
are  much  friendlier  to  the  environment 
than  malathion  cover  sprays.  As  a 
result,  current  eradication  programs, 
which  are  extremely  successful  in 
eradicating  the  Medfly,  would  more 
than  likely  not  greatly  impact  the  IPM 
programs  of  producers  of  Medfly  host 
crops.  The  economic  analysis  for  the 
proposed  rule  did  not  incorporate 
Medfly  introduction  costs  on  other 
industries  that  derive  income  from 
Medfly  host  crops.  The  economic 
analysis  for  the  final  rule  discusses 
these  costs  and  points  out  that,  even  if 
every  dollar  of  farmer  sales  of  Medfly 
host  crops  generated  an  additional  10 
dollars  in  associated  industries, 
inclusion  of  these  additional  costs  does 
not  affect  the  conclusions  of  the 
economic  analysis,  because  the 
probability  that  a  mated  pair  of  Medflies 
could  enter  the  United  States  via 
imported  Spanish  Clementines  is  so  low. 

One  commenter  noted  that  the 
economic  analysis  for  the  rule  states 


that  the  Clementine  export  season  runs 
from  mid-September  to  late  February, 
and  stated  that  the  season  could  actually 
extend  beyond  February. 

Economic  impacts  associated  with  the 
proposed  rule  were  based  on  annual 
data,  which  are  independent  of  the 
length  of  actual  shipping  seasons.  As  a 
result,  the  fact  that  the  shipping  season 
could  extend  beyond  February  will  not 
affect  the  analysis  as  written. 

One  commenter  stated  that  the  RIA 
cites  sources  and  data  indicating  that 
imported  Clementines  do  substitute  for 
domestic  tangerines  and  that  the  price 
for  tangerines  is  sensitive  to  Clementine 
import  volumes — i.e..  the  price  for 
tangerines  goes  up  when  Clementine 
imports  are  stopped.  That  being  the 
case,  the  commenter  noted,  it  seems 
reasonable  to  expect  that  the  converse 
would  hold  true  as  well — i.e.,  the  price 
for  tangerines  will  go  down  when 
Clementine  imports  resume,  and  this 
should  be  reflected  in  the  RIA's  analysis 
of  competitive  impact. 

The  analysis  of  the  rate  of  substitution 
between  Spanish  Clementine 
(Clementine)  imports  and  domestically 
produced  tangerines  (tangerines) 
conducted  in  the  RIA  indicates  that 
Clementines  do  not  substitute  for 
tangerines  in  a  statistically  significant 
sense  (See  3.3.1  Domestic  Tangerine 
Market,  p.  17-19).  Data  examined  from 
the  Citrus  Advisory  Committee 
indicated  that  tangerine  prices  were 
higher  in  2001  relative  to  2000,  during 
a  period  in  which  Clementines  were 
imported  in  2000  but  were  not  imported 
in  2001  due  to  the  ban,  but  that  price 
differences  were  not  statistically 
significant.  In  addition,  the  coefficient 
estimate  on  Clementine  imports  in  the 
inverse  demand  curve  for  tangerines 
was  negative,  indicating  Clementines 
and  tangerines  may  be  substitutes; 
however,  the  coefficient  estimate  again 
was  not  statistically  different  from  zero. 
That  is.  substitutability  between 
Clementines  and  tangerines  was  only 
apparent  and  potentially  due  to  chance 
variation  in  the  data.  As  a  result,  the 
substitutability  between  Clementines 
and  tangerines  could  not  be  confirmed 
scientifically.  Because  the 
substitutability  could  not  be  confirmed, 
more  tangerines  are  consumed  than 
Clementines  in  the  United  States,  and 
Clementines  have  been  imported 
historically,  the  RIA  did  not  estimate 
economic  impacts  on  domestic 
tangerine  producers  associated  with 
lifting  the  ban  on  Clementines  under  the 
new  import  program. 

One  commenter  stated  that  the  RIA's 
assumption  that  the  total  cost  of  a 
Medfly  introduction  to  taxpayers  and 
growers  would  be  only  $14  million  ($11 


million  for  taxpayers  and  S3  million  for 
growers)  is  questionable.  The 
commenter  noted  that  an  independent 
analysis  by  a  University  of  California, 
Berkeley,  economist  estimated  that  a 
Medfly  introduction  in  California  would 
impose  increased  production  and  post- 
harvest  treatment  costs  ranging  from 
S316  million  to  $500  million,  and  that 
if  Japan,  Korea.  Hong  Kong,  and  Taiwan 
imposed  an  embargo  on  shipments  of 
fresh  produce  from  the  affected  areas,  it 
would  cost  the  California  agricultural 
industry  an  additional  $564. 2  million  in 
lost  revenues.-"'  The  commenter  noted 
that,  due  to  multiplier  effects,  the 
independent  analysis  estimates  the 
impact  on  the  California  economy 
would  "amount  to  a  $1.2  billion  loss  in 
income  and  a  loss  of  14.190  jobs,  "  and 
stated  that  this  estimate  is  consistent 
with  historical  experience;  Twenty 
years  ago.  the  1980-1982  Santa  Clara 
Medfly  infestation  cost  $100  million  to 
eradicate  and  an  additional  $100 
million  in  lost  sales  due  to  embargoes 
on  commodities  grown  within  the 
quarantined  zone. 

Mean  costs  of  eradicating  six  recent 
Medfly  introductions  in  1997  and  1998 
($10.93  million  in  2000  dollars,  which 
includes  Federal  and  State 
expenditures)  were  used  to  estimate  the 
impact  of  a  potential  Medfly 
introduction  on  U.S.  Federal  and  State 
taxpayers.  In  addition,  the  RIA 
incorporates  economic  impact 
associated  with  a  large  Medfly 
introduction  on  producers  of  Medfly 
host  crops  in  the  United  States.  The  $3 
million  economic  impact  on  producers 
during  a  large  introduction  includes 
individual  monetary  estimates 
associated  with  additional  field  sprays, 
post-harvest  treatments,  fruit  losses  due 
to  yield  losses  and  post-har\est 
treatments,  and  loss  of  export  markets 
(See  3.1  Costs  Associated  with  the 
Proposed  Rule,  p.  11-12).  The  RIA  did 
not  incorporate  potential  impacts  in 
other  industries  that  derive  income  from 
Medfly  host  crops,  including  processors, 
canners,  shippers,  and  export 
operations,  because  per  introduction 
estimates  of  these  costs  were  not 
available;  however,  the  overall 
conclusions  of  the  analysis  are  not 
affected  when  introduction  costs  are 
increased  ten-fold  from  the  $14  million 
specified  in  the  RIA. 

The  independent  analysis  referred  to 
by  commenters  estimates  costs 
associated  with  Medfly  becoming 
established  in  California,  including 
those  associated  with  additional 
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pesticide  use,  post-harvest  treatments, 
loss  of  export  markets,  and  losses  in 
industries  that  derive  income  from 
Medflv  host  crops.  As  such,  the  analysis 
points  out  the  devastating  impacts 
Medflies  can  have  on  producers  of 
Medflv  host  crops  and  related  industries 
in  California,  as  well  as  other  regions 
that  can  sustain  Medflv  populations,  in 
the  event  Medflies  become  established 
APHIS  also  recognizes  the  fact  that  the 
Medflv  is  an  extremely  damaging  pest  of 
fruit  and  vegetable  crops  and  that,  if  left 
unchecked,  could  potentially  wreak 
enormous  damages  on  agricultural 
producers  and  related  industries  This  is 
whv  APHIS  has  developed  and 
instituted  the  Fruit  Fly  Cooperative 
Eradication  Program. 

However,  we  do  not  believe  the  costs 
identified  in  the  independent  analysis 
should  be  used  to  calculate  expected 
losses  to  producers  of  Medflv  host  crops 
and  associated  industries  resulting  from 
a  single  introduction  under  the  new 
Clementine  import  program.  This  is 
because  most  Medfly  introductions 
occur  in  urban  areas  and  typically  do 
not  lead  to  long-run  establishments  that 
affect  large  agricultural  production 
regions.  Six  recent  Medfly  introductions 
in  Florida  and  California  in  1997  and 
1998.  the  same  six  introductions  that 
were  used  to  estimate  Federal  and  State 
taxpayer  eradication  expenses  in  the 
RIA.  were  eradicated  in  an  average  9.33 
months,  measured  from  the  initial 
detection  of  Medflies  to  the  release  of 
affected  areas  from  quarantine,  and 
affected  on  average  only  2.67  counties-*' 
Long-run  establishments  adversely 
affecting  large  production  regions  did 
not  result  from  these  recent 
introductions. 

In  addition,  the  eradication  program 
has  been  improved  considerably  since 
the  1980-1982  Santa  Clara  Medfly 
infestation.  The  primary'  reason  why  the 
Santa  Clara  infestation  was  so  expensive 
to  eradicate,  and  expensive  for 
agricultural  producers,  was  because 
sterile  males  and  sterile  females  were 
released  and  a  required  100:1  sterile-to- 
fertile  Medflies  "overflooding"  ratio  was 
not  met.  Using  the  current  Sterile  Insect 
Eradication  Technique  (SIT),  which  has 
been  greatly  improved  since  1982, 
careful  population  monitoring  and  use 
of  cover  sprays  are  used  to  reduce 
populations  in  quarantined  areas  tci  the 
required  100:1  sterile-to-fertile  ratio 
before  the  release  of  sterile  males  only 
APHIS  is  modifying  its  rearing  facilities 
to  only  produce  sterile  males  to  allow 
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for  a  more  efficient  and  effective  SIT 
system  to  reach  the  required  100:1 
"overflooding"'  rjtio.  Sterile  females  are 
no  longer  released  with  sterile  males  in 
order  to  increase  the  likelihood  that 
only  sterile  males  mate  with  fertile 
females.  Aerial  cover  sprays  with 
spinosad.  an  environmentally-  and 
beneficial-insect  friendly  compound,  are 
used  over  affected  agricultural 
production  regions  to  reduce  Medfly 
populations;  ground  applications  of 
spinosad  with  backpack  sprayers  are 
used  in  urban  areas.  In  emergency 
situations.  APHIS  may  use  malathion 
bait  sprays,  both  aerially  and  using 
backpack  sprayers  and  may  release 
sterile  males  in  amounts  appropriate  to 
achieve  an  expected  100:1  sterile-to- 
fertile  individual  "overflooding"  ratio. 
As  a  result,  Medfly  introductions, 
should  they  occur  in  the  future,  will 
more  than  Ukely  not  lead  to  the 
devastating  economic  losses 
experienced  in  1980-1982. 

One  commenter  stated  that  the  RIA 
has  taken  no  account  of  the  impacts  that 
pesticide  application  would  have  in  a 
variety  of  areas,  including  destroying 
beneficial  insects  used  as  part  of  IPM 
programs.  c:reating  farm  worker  safety 
issues,  and  raising  concerns  about 
pesticide  residues  on  the  treated 
produce.  For  example,  the  commenter 
noted,  because  many  export  markets 
have  not  set  residue  tolerance  limits  for 
newer  {less  toxic)  pesticides  like 
spinosad.  growers  interested  in 
exporting  their  product  would  have  to 
use  older,  more  toxic  pesticides  (such  as 
organophosphates).  The  RIA  also  fails  to 
consider  the  impacts  that  would  result 
from  an  erosion  of  consumer  confidence 
in  the  quality  and  security  of  the  U.S. 
food  supply. 

The  RIA  did  not  take  into  account 
potential  disruptions  of  IPM  programs 
because  these  costs  will  more  than 
likely  be  small,  on  average.  Most  Medfly 
outbreaks  in  the  United  States  occur  in 
urban  areas  with  little  if  any  commercial 
crops  present.  In  addition.  APHIS 
coordinates  the  Medfly  eradication 
program,  uses  environmentally  friendly 
eradication  techniques,  including  use  of 
beneficial-insect  friendly  cover  sprays 
(spinosad)  and  mass  release  of  sterile 
adult  male  Medflies.  practices  which  are 
completely  compatible  with  1PM 
practices,  and  in  emergency  situations, 
malathion  bait  sprays,  which  are  much 
friendlier  to  the  environment  than 
malathion  cover  sprays.  As  a  result, 
current  eradication  programs,  which  are 
extremely  successful  in  eradicating  the 
Medflv.  would  more  than  likely  not 
adversely  affect  the  IPM  programs  of 
producers  of  Medfly  host  crops  and 


create  farm  worker  and  environmental 
safety  issues. 

However,  only  the  parent  compound 
spinosad  has  been  registered  for  use  by 
organic  farmers.  The  compounds 
needed  to  dilute  the  parent  compound 
into  a  foliar  mixture  have  not  been 
registered  for  use  by  organic  farmers.  As 
a  result,  organic  farmers  would  not  be 
able  to  market  their  crops  as  organic  in 
the  event  of  a  Medfly  outbreak  that 
required  the  use  of  a  spinosad  cover 
spray,  even  though  the  IPM  program 
would  not  be  adversely  affected.  The 
pesticide  industry  is  currently  working 
to  get  the  compounds  needed  to  dilute 
spinosad  into  a  foliar  mixture  registered 
for  use  by  organic  growers. 

The  RIA  incorporates  costs  associated 
with  fruit  losses  due  to  yield  loss,  fruit 
losses  due  to  post-harvest  treatments, 
and  losses  of  export  markets  in  the 
calculation  of  losses  potentially  borne 
by  agricultural  producers  in  the  event  of 
a  Medfly  introduction.  Because 
spinosad  is  registered  for  use  by  organic 
growers,  spinosad  residues  will  more 
than  likely  not  affect  market  access  for 
Medflv  host  crops  in  foreign  markets, 
however,  such  crops  might  not  be 
marketed  as  "organic."  The  RIA  does 
not  incorporate  "impacts  that  would 
result  from  an  erosion  of  consumer 
confidence  in  the  quality  and  security  of 
the  U.S.  food  supply."  Instead,  the  RIA 
incorporates  costs  associated  with  the 
value  of  affected  commodities  lost  due 
to  yield  and  post-harvest  treatment 
losses.  As  for  quality  effects,  we  are 
aware  of  only  two  studies  that  estimate 
levels  of  pesticide  residues  on  fruits  and 
vegetables  consumed  in  the  United 
States,  both  of  which  report  extremely 
low  pesticide  residues  on  produce  (See 
"The  future  role  of  pesticides  in  U.S. 
agriculture."  (2000)  National  Research 
Council.  National  Academy  Press. 
Washington,  D.C.,  and  a  reference 
therein).  Unfortunately,  we  are  not 
aware  of  any  studies  that  have  examined 
quality  impacts  on  food  associated  with 
Medfly  introductions  and,  as  a  result, 
cannot  incorporate  quality  impacts 
quantitatively.  The  economic  analysis 
for  the  final  rule  discusses  these  costs. 

One  commenter  stated  that  because  of 
concerns  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  and  opposition 
from  the  public,  it  is  far  from  clear  that 
growers  and  State  officials  would  be 
permitted  to  undertake  the  aerial 
spraying  of  pesticides  necessary  to  wipe 
out  a  Medfly  infestation.  If  that  proved 
to  be  the  case,  Medflies  could  become 
established  in  growing  areas  on  a  long- 
term  basis,  with  enormous  cost 
implications  that  the  RIA  does  not  even 
begin  to  consider. 
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Aerial  spraying  of  spinosad  is 
approved  by  EPA  for  use  in  production 
agriculture.  In  addition,  ground 
application  of  spinosad  using  backpack 
sprayers  is  approved  for  urban  areas. 
Further,  the  EPA  has  approved 
malathion  bait  sprays  for  emergency 
situations.  Use  of  these  technologies,  in 
concert  with  the  mass  release  of  sterile 
adult  males,  has  proven  extremely 
effective  in  eradicating  recent  Medfly 
introductions,  and  APHIS  is 
continuously  striving  to  develop  better 
more  enviroiunentally  friendly 
eradication  techniques.  Because  current 
technologies  have  proven  so  effective  in 
eradicating  recent  Medfly  introductions, 
it  is  likely  that  future  introductions  will 
not  lead  to  long-run  establishments  of 
the  Medfly.  As  such,  the  RIA 
incorporates  costs  potentially  borne  by 
Federal  and  State  taxpayers  and 
agricultural  producers  during  an 
introduction  under  the  assumption  that 
the  introduction  is  eradicated 
successfully. 

Moreover,  the  RIA  assumes  that, 
should  an  introduction  occur,  it  would 
occur  in  an  agricultural  production  area, 
even  though  most  introductions  occiu- 
in  urban  areas.  As  a  result,  the  RIA 
estimates  Medfly  introduction  costs 
conservatively. 

Environmental  Documentation 

I  One  commenter  noted  that  APHIS  did 

not  prepare  an  environmental  impact 
statement  (EIS)  or  an  environmental 
assessment  (EA)  for  the  proposed  rule, 
nor  did  it  make  a  specific  finding  of  no 
significant  impact  (FONSI).  The 
commenter  stated  that  since  the  RIA 
vastly  imderestimates  the  probability  of 
a  Medfly  introduction,  a  finding  of  no 
significant  impact  based  on  the  RIA 
would  not  be  supportable.  The 
commenter  further  stated  that,  because 
of  the  significant  flaws  in  the  RIA,  there 
are  serious  questions  as  to  the  adequacy 
of  APHIS'S  compliance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  and  the  National 
Environmental  Policy  Act  (NEPA). 

We  disagree  with  the  commenter  that 
our  RIA  is  flawed,  for  reasons  stated 
earlier  in  this  document.  APHIS  did  not 
prepare  and  EIS,  EA,  or  FONSI  for  this 
rule  because  we  have  determined  that 
this  action  fits  within  the  class  of 
actions  identified  in  7  CFR  372.5(c)  as 
categorically  excluded  from  further 
environmental  analysis. 

As  noted  in  §  372.5(c),  categorically 
excluded  actions  share  many  of  the 
same  characteristics  as  the  class  of 
actions  that  normally  require  EA's  but 
not  necessarily  EIS's.  The  major 
difference  between  categorically 
excluded  actions  and  actions  that 


require  EA's  is  that  the  means  through 
which  adverse  environmental  impacts 
may  be  avoided  or  minimized  have 
actually  been  built  right  into  the  actions 
themselves. 

We  believe  that  this  standard  is 
applicable  to  the  importation  of  Spanish 
Clementines.  In  this  case,  we  have 
designed  a  regulatory  approach  that 
results  in  a  very  low  probability  that  a 
mated  pair  of  Medflies  could  enter  the 
United  States  via  imported  Spanish 
Clementines.  The  only  adverse 
enviroiunental  impacts  that  could  be 
associated  with  the  importation  of 
Spanish  Clementines  relate  to  the 
potential  introduction  of  a  pest  via  that 
commodity.  As  stated  elsewhere  in  this 
document,  we  have  determined  that 
risks  posed  by  all  pests  associated  with 
Spanish  Clementines  are  mitigated  via 
the  measures  employed  in  this  rule. 
Hence,  the  means  through  which 
adverse  environmental  impacts  are 
avoided  has  been  built  into  the  rule 
itself. 

Nonetheless,  APHIS  has  considered 
the  environmental  impacts  associated 
with  eradicating  Medflies  and  other 
fruit  flies  from  the  United  States  in  the 
event  that  they  are  introduced.  This 
analysis  can  be  found  in:  "Fruit  Fly 
Cooperative  Control  Program.  Final 
Environmental  Impact  Statement" 
(2001).  (Available  on  the  Internet  at: 
http://www.aphis.usda.gov/ppd/es/ppq/ 
fffeis.pdf.) 

One  commenter  stated  that  APHIS  has 
not  discussed  the  expected  economic 
and  environmental  impact  of  its 
proposal  on  Spain.  The  commenter 
claimed  that  there  is  no  indication 
whether  Spain  would  have  the 
necessary  resources  to  carry  out  an 
effective  eradication  and  control 
program  and  no  discussion  of  the 
environmental  impacts  that  would 
occur  in  Spain  in  association  with  the 
requirements  of  the  rule. 

APHIS  is  not  requiring  Spain  to 
eradicate  Medfly,  and  therefore,  there  is 
no  need  to  assess  Spain's  ability  to  carr\' 
out  an  eradication  program.  The  RIA 
discusses  expected  economic  impacts 
on  Spain  in  sections  2  (Background)  and 
3.1  (Costs  Associated  with  the  Proposed 
Rule).  The  Spanish  already  have  an 
extensive  Medfly  management  program 
in  place,  and  according  to  the  RIA,  the 
additional  costs  associated  with 
following  the  new  risk  mitigations 
called  for  under  the  proposed  rule  were 
small  when  compared  to  the  value  of 
Clementine  exports.  This  indicates  that 
Spain  will  have  the  necessary  resources 
to  carry  out  an  effective  control 
program. 

We  have  also  considered  this 
rulemaking  under  the  provisions  of 


Executive  Order  12114.  "Environmental 
Effects  Abroad  of  Major  Federal 
Actions."  which  "represents  the  United 
States  Governments  exclusive  and 
complete  determination  of  the 
procedural  and  other  actions  to  be  taken 
by  Federal  agencies  to  further  the 
purpose  of  the  National  Environmental 
Policy  Act,  with  respect  to  the 
environment  outside  the  United  States, 
its  territories  and  possessions." 
Inasmuch  as  virtually  all  impact- 
generating  activities  associated  with  this 
rulemaking  will  occur  outside  the 
United  States,  the  provisions  of  this 
executive  order  may  be  said  to  apply. 
We  believe,  however,  that  this 
rulemaking  is  exempt  from  the 
procedural  requirements  of  the 
executive  order  by  virtue  of  the  fact  that 
Spain  is  participating  with  the  United 
States  and  is  otherwise  involved  in  the 
action  (see  §  2-3{b)  of  the  executive 
order)  and  because  the  action  will  not 
have  a  significant  effect  on  the 
environment  outside  the  United  States 
(§2-5(a)(i)). 

Additional  Specific  Comments  on  the 
RMA  and  ORACBA  Analysis 

One  commenter  provided  a  detailed 
critique  of  the  RMA  and  the  ORACBA 
analysis.  The  commenter's  submission 
included  analysis  of  some  of  the  same 
data  used  in  the  ORACBA  analysis  to 
evaluate  cold  treatment  and  other 
elements  of  the  model  it  uses.  Several 
other  commenters  paraphrased  or 
otherwise  cited  these  comments  in  their 
own  comments,  so  some  of  the  points 
raised  by  the  commenter  have  already 
been  discussed  in  detail  earlier  in  this 
document.  We  have  made  changes  to 
the  RMA  in  response  to  some  of  the 
commenter's  points,  as  noted  in  detail 
below  and  elsewhere  in  this  document. 
The  net  effect  of  these  changes  was  an 
approximate  10-fold  decrease  in  our 
original  estimates  of  risk,  suggesting  that 
our  original  analysis  overestimated  the 
risk.  The  main  reasons  for  the  reduction 
in  the  revised  risk  estimates  were  due  to 
initial  overestimates  of  the  effect  of 
variability  and  due  to  overestimates  in 
the  proportion  of  a  shipment  that 
constitutes  a  hazard.  Specific  comments 
are  addressed  below. 

Failure  To  Correctly  Account  for 
Variability 

The  commenter  stated  that  the  RMA 
fails  to  properly  account  for  variability 
and  uncertainty. 

Conceptually,  the  difference  between 
variability  and  uncertainty  is  clear. 
Variability  refers  to  random  variation 
that  cannot  be  reduced  through 
acquisition  of  additional  information. 
Uncertainty  refers  to  our  state  of 
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knowledge  and  may  be  reduced  through 
additional  information.  A  numb»^r  of 
leaders  in  the  field  of  risk  analysis  have 
drawn  attention  to  cases  where 
maintaining  a  rigorous  distinction 
between  uncertainty  and  variability,  if 
possible,  may  be  helpful  in  risk 
management  decisonmaking.  For 
example,  if  the  statutory  decisional 
criteria  is  "reasonable  certainty  of  no 
harm,"  and  this  is  administratively 
interpreted  to  mean  protecting  a 
hvpothetical  individual  at  the  99th 
percentile  of  the  distribution  of 
exposure  to  an  environmental 
contaminant,  then  it  may  be  useful  to 
consider  the  uncertainty  associated  with 
estimating  this  percentile  in  the 
exposure  variability  distribution.  In  this 
context,  performing  so-called  2- 
dimensional  uncertainty  analysis  in 
which  variable  and  uncertain  model 
inputs  are  separated  can  lead  to 
statements  such  as.  "We  are  95  percent 
confident  that  the  individual  at  the  99th 
percentile  in  the  exposure  distribution 
does/not  confront  serious  risk  of 
illness."  For  evaluating  the  expected 
risk  reduction  potential  of  different  risk 
management  strategies,  however,  it  is 
not  clear  that  such  a  distinction  between 
variabilitv  and  uncertainty  would  be 
useful 

Furthermore,  while  the  conceptual 
distinction  between  uncertainty  and 
variabilitv  is  clear,  the  separation  can  be 
somewhat  artificial  or  vague  in  practice. 
Morgan  -"  cautions  that  while  variability 
and  uncertainty  are  different  and 
sometimes  require  different  treatments, 
the  distinction  can  be  overdrawn.  In 
many  contexts,  variability  is  simpiv  one 
of  several  sources  of  uncertainty.-"  The 
National  Research  Council  Committee 
that  produced  SciPncc  and  Judgment  in 
Risk  Assesampnt  -''  acknowledged 
complications  that  arise  because 
uncertainty  and  variabilitv  work  in 
tandem:  Variability  in  one  quantity  can 
(  ontribute  to  uncertainty  in  another, 
and  the  amount  of  variabilitv  is 
generallv  itself  an  uncertain  parameter 
Furthermore,  this  committee  recognized 
that  the  lack  of  'identifiabilitv"  can 
frustrate  efforts  to  partition  variabilitv 
and  uncertainty  In  the  statistical  sense, 
unidentifiability  means  that  the 
parameters  of  a  model  cannot  be 
estimated  from  the  available 
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information.  For  example,  a  single 
observation  consists  of  a  variability 
component  (how  this  individual  varies 
from  the  population  mean)  and  an 
uncertaintv  component  [e.g.. 
measurement  error).  If  there  are  no 
matching  replicates,  a  common  problem 
in  spatial  or  time  series  data,  then  it  is 
impossible  to  empirically  estimate  the 
separate  variability  and  uncertainty 
components.  This  problem  has  long 
been  recognized,  for  example,  in  the 
field  of  geostatistics  where  it  is  referred 
to  as  the  "nugget  effect,"  where 
geological  variation  at  a  scale  finer  than 
the  .separation  between  measurement 
sites  cannot  be  distinguished  from 
uncertaintv  due  to  the  survey  protocol. 
Although  various  procedures  have  been 
developed  in  an  effort  to  partition  the 
"nugget"  into  variability  and 
uncertainty,  these  procedures  are 
themselves  subject  to  uncertainty. 
.Attempts  to  model  "uncertainty  about 
uncertainty"  can  lead  to  infinite  regress. 
More  recentlv.  the  National  Research 
Council  "'  observed,  "[allthough  the 
distinction  between  natural  variability 
and  knowledge  uncertainty  is  both 
convenient  and  important,  it  is  at  the 
same  time  hvpothetical.  The  division  of 
uncertainty  into  a  component  related  to 
natural  variability  and  a  component 
related  to  knowledge  uncertainty  is 
attributable  to  iht;  model  developed  by 
the  analyst  *   *    *  Modeling 
assumptions  may  cause  "natural 
randomness"  to  become  knowledge 
uncertainties,  and  vice  versa." 

Nevertheless,  an  effort  was  made  to 
determine  whether  there  was  substantial 
informational  value  of  a  two- 
dimensional  uncertainty  analysis  in  the 
ca.se  of  the  risk  management  analysis  for 
-Spanish  Clementines.  The  two- 
dimensional  uncertainty  is  represented 
by  a  figure  that  is  contained  in 
Appendix  3  to  the  RMA,  which  includes 
more  detailed  discussion  of  this  matter. 

As  indicated  in  the  figure  (and  in  the 
Summary  Statistics  table  of  Appendix  3 
of  the  RMA  report),  the  95th  percentile 
of  the  1 -dimensional  analysis  is 
approximately  2  <  10    '  (1.99E-05). 
Given  modeling  results  of  the  same 
order  of  magnitude  (10    ^)  and  the 
presence  of  additional,  unquantified 
uncertainties  (e.g..  the  probability  of 
establishment  of  a  Medfly  colony,  given 
one  or  more  mated  pairs  arriving  in  a 
suitable  location],  the  difference 
between  the  results  is  probably 
insubstantial  and  suggests  that,  at  least 
in  this  case,  the  2-dimensional  analvsis 


"'  National  Research  Council.  2000.  Risk  Analysis 
and  L'ncertaintv  in  Flood  Damage  Reduction 
.Studies.  National  ,\iadein\  Press.  Wash  ,  D(l. 


provides  little  more  than  additional 
complexity. 

Inadequacy  of  the  Chosen  Model  and 
Appropriateness  of  Assumptions 

The  commenter  claimed  that  the 
model  used  to  represent  the  movement 
of  Clementines  to  market  appears  to  be 
oversimplified  to  the  extent  that  it  is 
likelv  to  give  misleading  results.  The 
commenter  pointed  out  that  many 
assumptions  used  in  RMA  may  not  be 
appropriate. 

We  agree  that  some  assumptions  used 
in  the  RMA  are  a  simplification  of  the 
real  system;  however,  we  did  not  try  to 
replicate  the  real  system  but  rather  to 
model  it.  We  aimed  to  capture  key 
elements  that  represent  the  system  such 
that  our  analysis  can  be  informative  for 
decisionmaking.  For  example,  the 
commenter  notes  that  we  assume, 
among  other  things,  that  all  Clementines 
are  exactly  the  same.  We  acknowledge 
that  not  all  Clementines  are  the  same, 
that  not  all  larvae  are  the  same,  and  that 
biological  systems  in  general  rarely 
come  in  identical  sets.  However,  our 
intent  was  to  describe  the  system  in 
terms  of  its  key  elements  (li.sted  as  Cl 
to  C5  in  the  RMA  model),  and 
characteristics  of  these  elements,  while 
a  simplification,  were  sufficiently 
descriptive  to  allow  for  rational, 
science-based  decisionmaking. 

Again,  not  all  Clementines  are  exactly 
the  same,  not  all  shipments  are  exactly 
the  same,  and  there  are  no  two  boxes  of 
fruit  that  are  identical.  However,  we 
believe  we  have  captured  the  key 
elements  of  variability  in  our 
simulation.  That  is,  just  because  fruit 
are  different,  it  does  not  follow  that 
such  will  result  in  more  or  less  fruit  in 
d  container,  and  thus,  APHIS  believes  it 
has  correctly  described  the  variation 
as.sociated  with  fruit  in  a  container. 
Further,  despite  the  fact  that  fruit  are 
not  the  same  and  may  be  less  or  more 
suitable  for  a  larva  to  complete 
development,  APHIS  believes  that  it 
correctly  captures  this  interaction  in  its 
stated  variation  of  survival  of  larvae  in 
fruit  to  vary  from  zero  to  eight. 

We  agree  with  the  commenter  that  the 
system  itself  and  the  marketing  of  fruit 
has  been  simplified  in  our  model.  We 
do  not  agree,  however,  that  the  system 
we  used  is  an  oversimplification, 
because  we  believe  we  have  captured 
those  elements  that  are  essential  to 
understanding  risks  posed  by  imported 
Spanish  Clementines.  We  further  believe 
that  additional  specification  and 
description  of  the  system  will  result  in 
lowered  estimates  of  risk. 

For  example,  the  commenter  stated 
that  the  division  of  the  iJnited  States 
into  areas  that  are  strictlv  suitable  and 
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unsuitable  was  an  oversimplification. 
We  disagree.  It  is  indeed  a 
simplification,  but  it  allows  us  to 
correctly  and  conservatively  capture  the 
essence  of  the  risk.  For  example,  the 
State  of  Texas  as  a  whole  is  considered 
suitable  (as  are  the  entire  States  of 
Arizona.  Alabama,  Georgia,  South 
Carolina,  Florida,  California).  However, 
the  northern  part  of  Texas  [e.g.,  the 
"Panhandle")  does  not  have  conditions 
suitable  for  Medfly  development.  That 
area  is  arid,  winters  are  cold,  there  are 
very  few  hosts  available,  and  conditions 
are  not  suitable  for  Medfly  to  establish. 
Indeed,  it  is  likely  that  only  the  areas  of 
Texas  that  will  support  Medfly 
populations  are  areas  where  citrus  " 
occurs. 

The  RMA's  inclusion  of  the  entire 
state  of  Texas  (and  other  States  with 
similarly  diverse  climatic  conditions)  as 
a  "suitable  area"  is  indeed  a 
simplification.  It  is  not,  however,  a 
simplification  that  would  result  in 
USDA's  underestimation  of  risk.  This 
and  other  similar  simplifications 
employed  by  the  RMA  result  in 
conservative  estimates,  not  otherwise. 
For  these  reasons,  we  disagree  that  we 
have  oversimplified  the  system. 

The  commenter  stated  that  the  RMA 
assumes  that  all  areas  can  be  exactly 
divided  into  exactly  two  classes:  One 
hospitable  to  Medfly,  the  other 
completely  inhospitable. 

We  believe  the  commenter's 
assessment  is  correct,  but  it  fails  to  note 
that  our  assumption  results  in 
conservative  expressions  of  risk.  For 
example,  most  of  the  State  of  Texas  is 
considered  suitable  for  Medfly 
development.  Yet  this  is  likely  an 
overestimate  because  suitable  hosts  do 
not  commonly  occur  in  northern  Texas 
where  fruit  production  is  secondary  and 
because  the  conditions  in  northern 
Texas  are  not  climatically  suitable  for 
the  development  of  Medflies.  Texas  is 
illustrative  because  large  populations  of 
another  fruit  fly,  the  Mexican  Fruit  Fly 
[Anastrepha  ludens]{Mexf[y)  are 
common  and  have  been  trapped  in  large 
numbers  in  southern  Texas  for  the  past 
decade.  The  Mexfly  is  also  considered 
more  tolerant  of  cold  than  the  Medfly. 
Despite  its  occurrence  in  south  Texas, 
there  never  have  been  establishments 
(or  damages  of  any  kind)  recorded 
outside  of  the  southernmost  tip  of  Texas 
where  citrus  is  produced.  This  is 
empirical  evidence,  but  there  is  the 
additional  evidence  that  Medflies  have 
never  become  permanently  established 
in  areas  where  citrus  does  not  occur. 
Thus,  the  partitioning  of  the  United 


"  (Citrus  is  used  here  .is  an  indicator  species,  and 
we  acknowledge  that  it  is  not  the  only  Medfly  host. 


States  into  areas  suitable  and  unsuitable 
is  an  approach  that  results  in 
conservative  estimates  because  we  have 
identified  entire  States  as  suitable  areas, 
when,  in  reality,  only  small  portions  of 
those  States  have  all  the  conditions  that 
would  provide  for  the  establishment  of 
Medfly. 

The  commenter  also  suggested  that 
Medflies  might  emerge  during  shipment 
or  transportation.  We  did  not  consider 
this  a  likely  scenario  because 
Clementines  are  stored  under 
refrigeration.  Typical  refrigeration 
dramatically  slows  or  stops  the 
development  of  these  insects  and  thus 
the  emergence  during  refrigerated 
storage  and  transport  is  not  considered 
a  significant  system  component. 

Shapes  of  Distributions/Construction  of 
Distributions 

The  commenter  suggested  that  the 
shapes  or  constructions  of  certain 
distributions  require  refinement. 

We  agree  with  the  commenter  that 
one  distribution  and  several  parameters 
could  be  refined.  However,  our 
refinements  reduced  our  estimates  of 
risk.  As  such,  we  reviewed  the 
distribution  for  component  1  (number  of 
fruit  in  shipments).  We  had  previously 
assumed  that  the  fruit  in  a  container 
would  vary  uniformly.  The  assumption 
of  a  normal  distribution  is  better 
supported  by  the  evidence.  We  thus 
changed  the  distribution  used  from  a 
Uniform  to  a  Normal,  and  that  change 
is  reflected  in  our  final  RMA. 

We  also  chose  to  simplify  our 
treatment  of  component  5  of  the  RMA 
(amount  of  fruit  that  ends  up  in  suitable 
areas)  in  response  to  suggestions  by  the 
commenter.  We  had  previously  used  a 
Pert  distribution.  In  the  final  version, 
we  used  constants.  We  selected 
maximum  values  ba.sed  on  evidence. 
Constant  values  were  used  instead  of 
distributions  for  component  5  because 
demographic  trends  represented  by  a 
maximum  will  make  our  analysis  valid 
(in  terms  of  demographic  expectations) 
for  at  least  a  quarter  of  a  century.  Other 
distributions  chosen  for  other 
components  were  considered 
appropriately  described  by  the  Pert 
disfribution,  as  specified  previously  and 
were  not  changed.  Changes  were  made 
to  some  of  the  values  used. 

For  example,  we  previously  had 
estimated  that  up  to  15  larvae  could 
occur  in  each  fruit.  We  revised  this 
value  to  eight  maximum  larvae  based  on 
the  evidence  provided  by  Santaballa 
1999  and  others.  We  also  included  the 
evidence  from  the  proportion  of  fruit 
that  is  not  consumed  and  is  discarded 
from  Wearing  et  al.  and  Roberts  Pt  al. 
This  evidence  was  suggested  by 


conmienters  and  APHIS  agreed  that 
indeed  most  fruit  is  not  discarded  but  is 
consumed  and  that  it  is  important  to 
analyze  the  fruit  that  constitutes  a 
hazard.  By  virtue  of  being  eaten,  most 
fruit  does  not  pose  a  risk  of  Medfly 
introduction.  For  that  reason,  we  used 
the  maximum  value  of  discarded  fruit  (5 
percent)  reported  in  the  evidence  to 
determine  what  proportion  of  fruit  that 
is  shipped  to  suitable  areas  actually  gets 
discarded. 

We  also  agreed  that  our  text  noted 
that  in  estimating  the  probability  of  a 
mated  pair  in  multiple  containers,  these 
had  to  "coalesce"  in  a  given  area. 
Whereas,  we  still  believe  that  all 
containers  of  interest  (because  they  may 
lead  to  fruit  fly  introductions)  are 
limited  to  areas  suitable  to  the  Medfly, 
we  clarified  in  our  text  that  containers 
do  not  have  to  coalesce  within  a  specific 
or  relatively  limited  area.  The  estimated 
probability  of  a  mated  pair  simply 
estimates  the  probability  of  a  mated  pair 
in  multiple,  independent  containers. 
The  commenter  provided  alternative 
ways  to  estimate  the  probability  of  a 
mated  pair  in  multiple  containers.  In 
our  final  draft  we  continue  to  use  the 
formula  cited  in  the  July  20.  2002,  RMA 
because  it  is  supported  by  several  peer- 
reviewed  scientific  articles  [e.g.  Wearing 
et  al.]. 

Finally,  several  commenters  were 
reportedlv  confused  by  our  presentation 
of  multiple  results.  In  the  final  version 
of  our  analysis,  we  present  two 
endpoints:  probability  of  a  pair  of  flies 
in  a  single  shipment  and  probability  of 
a  mated  pair  in  multiple  shipments  to 
suitable  areas.  A  third  estimate 
(probability  of  a  mated  pair  in  all 
shipments  to  all  areas)  presented  in  the 
previous  draft  was  eliminated  because  it 
did  not  contribute  to  our  explanation 

The  Effects  of  Mitigation  Efforts 

The  commenter  stated  that  separate 
Monte  Carlo  simulations  are  not 
representative  of  the  modeled  systems. 
He  also  noted  that  lh(!  separate 
simulations  "might  be  adequate,  il  the 
outputs  computed  are  related  to 
quarantine  security." 

This  comment  implies  that  our 
approach  is  only  appropriate  if  we  pre- 
specify  a  given  level  of  quarantine 
security  or  appropriate  level  of 
protection  and  compare  our  results  to 
that  level.  As  stated  elsewhere  in  this 
document,  that  was  not  the  intent  of  the 
RMA.  The  simulations  modeled  two 
independent  situations;  one  represents  a 
baseline  and  employs  cold  treatment  but 
not  field  controls,  and  the  other 
employs  cold  treatment  <fnd  field 
controls. 
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We  did  not  attempt  to  relate  our 
output  to  pre-set  levels  of  quarantine 
security  in  the  risk  mitigation 
document.  That  is,  in  examining  the 
probabilitv  that  a  mated  pair  of  flies 
could  be  associated  with  single  or 
multiple  shipments,  we  did  not  have  in 
mind  a  pre-set  level  that  would  be 
considered  appropriate.  We  simply 
conducted  the  analysis,  used  the 
simulation  process  to  express  our 
understanding  of  the  variabilitv.  and 
reported  our  results  in  terms  of  the 
probabilitv  of  a  mated  pair  in  containers 
of  Clementines  (single  and  multiple). 

Cold  Treatment — Extrapolations  From 
Available  Evidence 

The  commenter  states  that  Baker 
(1939)  and  Phillips  et  al  (1997)  show 
that  under  different  conditions  [t'.g..  in 
different  fruit)  different  treatments  are 
required  to  achieve  the  same  mortality. 
This  is  speculative,  however.  Baker 
(1939,  Fig.  3)  indicates  different  probit 
slopes  for  the  response  of  larvae  in  all 
fruits  tested  vs.  the  response  of  lar\ai'  in 
all  fruits  except  kamani  nut.  but  the 
statistical  discussion  is  insufficient  to 
determine  whether  the  differences  are 
statisticallv  significant.  The  reported 
differences  also  mav  be  due  to  the 
failure  to  control  for  the  differential 
cooling  rates  among  fruits.  This  factor  is 
controlled  for  by  the  Tl07-a  treatment 
schedule,  which  requires  that  treatment 
time  begins  once  the  internal 
temperature  of  the  fruit  has  reached  the 
designated  temperature.  Phillips  ct  al. 
(1997)  raises  the  possibility  that  "host 
fruit  may  influence  mortality  of  fruit 
flies  exposed  to  cold  treatments."  hut 
provides  no  test  of  this  hypothesis.  The 
hypothesized  host  effect  ignores  the 
possibility  that  variation  in  larval 
response  to  cold  treatment  within  fruit 
species  is  comparable  to  the  variation 
between  fruit  species.  It  is  equally 
plausible  that  reported  differences 
among  studies  are  due  to  variation 
among  Medfly  populations  used  in 
different  studies  or  due  to  different 
rearing  or  inoculation  methods  used 
prior  to  cold  treatment.  The  situation  is 
also  clouded  by  the  inability — at 
treatment  efficacy  levels  in  the 
neighborhood  of  probit  9 — of 
empirically  separating  variability  in 
response  due  to  different  experimental 
methods  and  materials  (which  are 
unique  for  each  trial)  from  the 
uncertainty  in  the  true  but  unknown 
proportion  of  survival.  The  RMA 
plausibly  assumes  that  uncertainty 
dominates  variability  under  the 
treatment  conditions  and  commodities 
relevant  to  Tl07-a. 

The  commentfer  also  indicated  that 
the  ORACBA  analysis  has  "probably 


included"  a  2-day  cooldown  time.  The 
analysis  assumes  compliance  with  the 
Tl07-a  treatment  schedule,  which 
specifies  that  the  duration  of  treatment 
begins  once  the  internal  fruit 
temperature  has  reached  the  specified 
treatment  temperature. 

Outputs  and  Metrics  Used  for 
Comparison 

The  commenter  noted  that  our 
analysis  evaluates  the  wrong  outputs. 
.Specifically,  the  commenter  argues  that 
a  realistic  estimate  would  evaluate  the 
risk  that  all  containers  are  shipped  to  all 
areas. 

We  disagree  that  risk  is  posed  by 
c:ontainers  sent  anywhere  in  the  United 
-States.  Most  fruit  that  is  directed  away 
from  suitable  areas  will  encounter 
conditions  that  will  not  support  Medfly 
development  and  establishment.  We 
have  however,  reassessed  our 
presentation  of  outputs  in  the  final 
version  of  the  risk  mitigation  analysis. 
We  have  clearly  indicated  that  our 
output  is  expressed  in  terms  of  the  mean 
and  95th  percentile  of  the  distributions. 
We  have  also  noted  that  oiu-  output 
emphasizes  an  endpoint  describing  the 
probabilitv  of  a  mated  pair  in  a 
ccmtainer  or  in  multiple  containers  to 
suitable  areas. 

Unjustified  Extrapolation 

The  commenter  noted  that  the  RMA 
states  that  the  risk  posed  by  other 
Spanish  citrus  may  be  similar  to  that  of 
Clementines.  The  commenter  claimed 
that  the  findings  of  the  RMA  might  not 
be  applicable  to  other  commodities. 

APHIS  believes  that  although  the 
RMA  addresses  Clementines 
specifically,  the  risk  from  other  Medfly 
host  citrus  from  Spain  may  be 
comparable,  though  there  are  some 
specific  differences.  Other  citrus  are 
similar,  but  larger,  and  thus  fewer  fruit 
would  be  contained  in  shipments, 
though  the  number  of  pests  per 
shipment  mav  be  similar. 

Regardless,  as  a  matter  of  policy, 
before  allowing  the  importation  of 
another  type  of  citrus  from  Spain, 
APHIS  would  conduct  additional  risk 
analyses  in  support  of  such  a  proposal. 
.■\  new  commodity  import  request 
would  be  subject  to  the  rulemaking 
process. 

Analysis  of  Cold  Treatment  Data 

The  commenter  questioned  the  kind 
and  nature  of  data  used  in  the  ORACBA 
analysis. 

The  time-temperature  response 
surface  model  presented  in  the 
0RA(;BA  analysis  was  based  on  data 


reported  by  Back  and  Pemberton  '^ 
(Table  1).  The  cold  treatment 
temperatures  directly  relevant  to  the 
Tl07-a  cold  treatment  schedule  are  in 
the  32-36  °F  range.  The  ORACBA 
analysis  correctly  listed  the  cold-storage 
temperature  levels  that  were  included  in 
the  analysis,  with  the  temperature  data 
coded  as  indicated  in  parentheses:  32  °F 
(0  °C),  32-33  °F  (0.28  °C),  33-34  °F  (0.83 
°C),  34-36  °F  (1.67  °C),  36  °F  (2.22  °C), 
and  36-^0  °F  (3.33  °C),  The  ORACBA 
analysis  also  indicates  that  the  final 
storage  temperature  level  (36-40  °F)  was 
included  to  inform  the  high  temperature 
and  long  duration  regions  of  the 
response  surface. 

The  commenter  points  out,  however, 
that  the  ORACBA  analysis  was  unclear 
about  the  data  that  were  used  in  this 
portion  of  the  analysis.  Six — not  five,  as 
indicated  by  the  ORACBA  analysis — 
cold  storage  temperature  levels  were 
included  in  the  analysis. 

The  ORACBA  analysis  indicated  that 
data  from  the  40-45  °F  treatment  level 
were  excluded  from  the  analysis  but 
failed  to  indicate  that  data  from  the  38- 
40  ^F  treatment  level  were  also 
excluded.  The  ORACBA  analysis 
indicates  that  the  rationale  for  excluding 
these  data  from  the  analysis  was  to  limit 
the  effect  of  independent  variable 
measurement  error  (i.e.,  treatment 
temperature)  on  the  multiple  regression 
analysis.  Therefore  the  data  used  in  the 
response  surface  analysis  remain 
unchanged  and  are  limited  to  the 
temperate  range  most  relevant  to  the 
Tl07-a  treatment  schedule. 

Analysis  Methods 

The  commenter  stated  that  the 
ORACBA  analysis  did  not  describe  the 
procedure  used  to  empirically  estimate 
the  extra-binomial  dispersion  about  the 
cold  treatment  response  surface  model. 

The  extra-binomial  dispersion  was 
estimated  to  relax  the  default  logit 
regression  assumption  that  the  errors 
about  the  model  are  binomially 
distributed.  This  estimate  was  obtained 
by  dividing  the  deviance  goodness  of  fit 
statistic  by  its  degrees  of  freedom. 
Incorporating  the  extra-binomial 
dispersion  does  not  affect  the  maximum 
likelihood  estimates  obtained  for  the 
regression  model  parameters;  therefore, 
the  model  predictions  are  unaffected. 
Failing  to  correct  for  over-dispersion, 
however,  causes  underestimation  of  the 
standard  error  of  the  parameter 
estimates  and  would  have  resulted  in 
overstating  the  statistical  significance  of 


'-  Back.  E.A.  and  C.E.  Pemberton.  1916.  Effect  of 
cold-storage  temperatures  upon  the  Mediterranean 
fruit  flv.  lournal  of  Agricultural  Research  5:657- 
66fi 
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the  model  inputs.  The  ORACBA 
analysis  (Table  2)  indicates  that  the 
response  surface  model  inputs  of  time 
and  temperature  remain  statistically 
significant  after  allowing  for  extra- 
binomial  dispersion. 

Otiserved  Trends  in  Data 

The  commenter,  after  re-examining 
cold  treatment  data,  stated  that 
"binomial  uncertainties  are  insufficient 
to  expleiin  the  variations  from  the 
proposed  model." 

Using  the  same  logit  model  used  in 
the  ORACBA  analysis,  the  commenter 
indicates  a  slightly  longer  predicted 
time  to  achieve  the  probit  9  level  of 
security  than  presented  is  presented  in 
Figure  1  of  the  ORACBA  analysis.  This 
difference  appears  to  be  due  to  the 
inclusion  by  the  commenter  of  the  data 
reported  by  Back  and  Pemberton  for  38- 
40  °F  treatment  level  that  was  excluded 
by  the  ORACBA  analysis  for  the  reasons 
indicated  above.  (Note  that  the 
commenter's  euialysis  represents  the 
logit  of  probability  of  survival  evaluated 
using  base  10  logarithms  so  that  the 
probit  9  level  of  security  (a  3.2  x  10  ^ 


probability  of  survival)  takes  a  value  of 

4.5  logits.) 

Based  on  Figure  3.1  of  his  comment, 
the  commenter  judges  that  the  binomial 
confidence  bounds  are  insufficient  to 
explain  the  variations  from  the 
proposed  logit  model.  As  indicated 
above,  however,  the  ORACBA  analysis 
estimated  the  extra-binomial  dispersion 
about  the  logit  model.  Figure  A  below 
presents  the  Back  and  Pemberton  data 
with  the  model  fit  according  to  the 
ORACBA  analysis  and  extra-binomial 
confidence  bounds.  Therefore,  not  only 
was  the  model  statistically  significant, 
but  based  on  Figure  A,  the  fit  also 
appears  reasonably  good.  Note  that  the 
confidence  bounds  in  Figure  A 
represent  uncertainty  about  the  true 
mean  response  only  [i.e.,  logit  model 
parameter  uncertainty).  The  confidence 
interval  for  the  mean  response  is  a  range 
of  plausible  values  for  the  average  of  all 
responses  at  a  given  treatment  level.  The 
bounds  in  Figure  A  do  not  represent  a 
prediction  interval  for  an  individual 
response,  i.e.  a  range  of  plausible  values 
for  any  single  observation  at  a  given 
treatment  level.  The  latter  is  typically 


much  broader  than  the  former  because 
it  must  account  not  only  for  uncertainty 
about  the  mean  but  also  for  individual 
random  variation  about  the  mean 
response  for  the  population.  Therefore  a 
prediction  interval  for  Figure  A  would 
envelope  more  of  the  raw  data.  Only 
approximate  methods  are  available  to 
estimate  prediction  intervals  for  non- 
linear models,  however.  The  y-axis  in 
Figure  A  represents  the  logit  of  the 
probability  of  survival  evaluated  using 
the  natural  logarithm  so  that  the  probit 
9  level  of  security  takes  a  value  of     10.3 
logits.  As  indicated  by  Figure  3.1 
provided  by  the  commenter,  one  way  of 
graphically  presenting  zero  and  100 
percent  observed  responses  is  to 
represent  them  by  error  bars  that  run  off 
the  bottom  and  top  of  the  graph, 
respectively.  Zero  and  100  percent 
responses  reported  by  Back  and 
Pemberton  have  been  omitted  from 
Figure  A  below  to  ease  visualization. 
The  curves  presented  in  Figure  A  have 
also  been  truncated  to  avoid 
extrapolation  beyond  the  range  of 
experimental  observation. 

BILLING  CODE  341(>-34-P 
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Figure  A.  Back  and  Pemberton(5)  data,  with  model  fit  and  confidence  bounds. 
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Models  for  Time  and  Temperature 
Response 

The  commenter  seems  to  suggest  that 
only  one  model  form  was  considered  in 
the  ORACBA  analysis  (in  equation  1), 
and  that  other  link  functions  and  data 
transformations  were  not  entertained. 
The  ORACBA  analysis  states,  however, 
that  in  developing  the  response  surface 
model,  it  considered  three  generalized 
linear  model  link  functions:  The  logit, 
normit,  and  complementary  log-log. 
Each  was  fit  with  and  without  a 
logarithmic  transformation  of  time  and 
temperature.  Among  the  models 
considered,  the  model  based  on  the 
untransformed  data  and  the  logit  link 
function  in  equation  1  was  selected  on 
the  basis  of  statistical  goodness-of-fit 
criteria. 

The  commenter  suggests  that  the 
response  surface  model  developed  for 
the  ORACBA  analysis  is  flawed  because 
it  fails  to  take  account  of  both  variability 
and  uncertainty.  The  response  surface 
model,  however,  represents  only  a 
portion  of  the  quantitative  analysis  of 
the  efficacy  of  cold  treatment.  As 
indicated,  the  response  surface  model 
based  on  the  Back  and  Pemberton  data 
is  not  intended  to  elaborate  the 
definitive  model  of  Medfly  larval 
response  to  cold  treatment.  Instead,  the 
primary  aim  of  the  analysis  was  to 
corroborate  whether  the  existing  cold 
treatment  schedule  fails  to  achieve  the 
intended  level  of  protection.  To  that 
end,  the  robustness  of  the  model  was 
assessed.  To  do  this,  response  surface 
model  predictions  (point  estimates 
omitting  the  unexplained  variance 
consisting  of  variability  and 
uncertainty)  were  compared  with 
confidence  intervals  constructed  about 
the  independent  results  of  more  recent 
Medfly  larvae  cold  treatment  trials 
conducted  under  similar  time- 
temperatiue  combinations,  as  well  as 
recent  siu^^eillance  of  shipping 
operations.  In  this  manner,  the  complete 
quantitative  analysis  did  take  into 
account  both  variability  and  uncertainty 
regarding  the  response  of  Medfly  larvae 
to  cold  treatment. 

As  indicated  above,  the  inclusion  of 
the  Back  and  Pemberton  data  for  the  38- 
40  °F  treatment  level  explains  the  lack 
of  correspondence  between  the 
parameter  estimates  obtained  by  the 
commenter  and  those  reported  in  the 
ORACBA  analysis. 

The  commenter  stated  that  it  is 
unclear Why  a  linear  effect  of 
temperature  was  chosen  in  the  response 
surface  model  used  in  the  ORACBA 
analysis.  The  logit  regression  analysis 
assumes  a  linear  relationship  between 
the  independent  variables  and  the  logit 


of  the  observed  response.  A  separate 
(unreported)  analysis  testing  this 
assumption  rejected  the  hypothesis  of 
no  linear  relationship  between  the  logit 
of  survival  and  temperature.  This  is 
consistent  with  the  finding  of  the 
commenter  that  a  linear  variation 
between  temperature  and  the  logit  of 
response  may  not  be  ruled  out. 

The  commenter  presents  analysis  of 
"the  published  data  of  Baker"  on 
Medfly;  however.  Baker  *'  only  presents 
figures  summarizing  data  analysis,  not 
raw  data.  Therefore,  it  is  unclear  how 
the  commenter  acquired  and  analyzed 
the  data.  Furthermore.  Baker  seems  to 
have  excluded  data  from  treatments 
where  no  larvae  survived  on  the  basis 
that  the  lack  of  survival  was  regarded  as 
"not  valid  experimental  information." 
Without  full  disclosure  of  all  data,  it 
difficult  to  judge  the  analysis. 

Based  on  a  regression  analysis  of  data 
reported  by  Santaballa  et  a/.,  '•*  the 
commenter  estimates  that  more  than  18 
days  of  cold  treatment  at  2  °C  (35.6  "F) 
would  be  required  to  achieve  the  probit 
9  level  of  security.  This  result,  however, 
derives  from  the  assumed  statistical 
model  form.  Both  Figure  3.5  provided 
by  the  commenter  and  Figure  3  of  the 
ORACBA  analysis  indicate  a  high  level 
of  confidence  that  a  16-day  cold 
treatment  at  2  °C  (35.6  °F)  provides  a 
high  level  of  confidence  of  achieving  the 
probit  9  level  of  security.  This 
observation  illustrates  that  for  the 
purposes  of  revising  the  regulatory  cold 
treatment  schedule,  elaborating  a 
regression  model  relating  time  and 
temperature  to  survival  needs  to  be 
interpreted  cautiously.  The  ORACBA 
analysis  notes  that  uncertainty  remains 
regarding  what  statistical  model  form 
best  describes  the  observed  cold 
treatment  data.  The  biological 
mechanism  of  larval  mortality  due  to 
low  temperature  is  not  well  understood, 
but  if  a  critical  physiological  point 
exists  (e.g.,  beyond  which  cell  walls 
rapidly  lose  integrity),  this  might    . 
suggest  using  a  discontinuous  [e.g., 
splined)  model  form.  Many 
discontinuous  surface  modeling 
approaches  suffer,  however,  from  a 
distinctly  ad  hoc  flavor. 

The  regression  modeling  approach 
employed  by  the  commenter.  however, 
is  not  the  only  valid  approach  to 


'•'  Baker.  .\.C..  1939,   Tlif  Basis  for  Treatnit-nl  (it 
Products  Wtiere  Fruit  flics  arc  Involved  as  a 
C;ondition  for  Entrv  into  the  United  States." 
Circular  No.  551  I'S  Department  of  .'\gri(:ulture. 
Washington.  D(^ 

TiSantabella.  E..  R  Lahorda.  and  M,  Cerda.  1999 
"Informe  sobre  tratamiento  frigorifico  de  cuarentena 
contra  Ceratitis  capitata  IWied)  para  exportar 
mandarinas  Clementinas  a  lapon."  Valencia.  Spain. 
Universidad  Politecnica  de  Valencia. 


evaluating  the  efficacy  of  phytosanitary 
risk  reduction  measures  Instead  of 
relying  exclusively  on  a  regression 
results  that  are  contingent  on  the 
assumed  model  form  being  correct,  the 
ORACBA  analysis  provides  an  approach 
whereby  the  efficacy  of  discrete  time- 
temperature  combinations  (more  recent 
experimental  trial  and  surveillance 
results)  are  characterized  by 
constructing  confidence  inter\'als 
obtained  assuming  only  that  the 
probability  of  larval  survival  is  beta 
distributed  (i.e..  arises  from  a  binomial 
process,  as  assumed  by  the  commenter's 
analysis).  This  approach  makes  no 
assumption  about  the  underlying  form 
of  the  relationship  between  cold 
treatment  response  and  time  or 
temperature  [e.g..  it  does  not  assume 
that  a  logit.  normit.  or  complementary 
log-log  data  transformation  will  be 
linearizing).  Thus,  limiting  the  analysis 
to  discrete  treatments  within  the  range 
of  time-temperature  combinations 
relevant  to  regulaton,"  decisionmaking 
has  the  advantage  of  relaxing  or  simplv 
avoiding  the  far  more  numerous 
statistical  assumptions  inherent  to 
regression  analysis  methods.  This  is  of 
particular  concern  because  predictions 
at  the  extremely  low  survival  levels 
relevant  to  phytosaiiitary  programs  may 
be  dominated  not  bv  the  observed  data 
but  bv  the  assumed  statistical  model 
form.  For  example,  a  heavy-tailed 
distribution  may  fit  the  data  as  well  as 
a  light-tailed  distribution,  but  the 
predictions  at  very  low  survival  levels 
will  differ  substantially  due  to 
differences  in  the  assumed  model  form. 
In  this  case,  therefore,  simple  data 
analysis  making  modest,  justifiable 
assumptions  may  be  preferable  to 
elaborate  regression  modeling  which 
inherentlv  invokes  numerous,  often 
untestable.  statistical  assumptions. 

Miscellaneous  Points 

The  data  presented  in  the  OR.^CBA 
analysis  (Table  4)  correctly  identify  the 
data  for. more  mature  or  cold-tolerant 
larvae  used  in  the  analysis.  Note  the 
discussion  in  that  analysis  regarding  the 
indeterminate  evidence  regarding  the 
most  cold-tolerant  larval  stage. 

Regarding  the  methods  used  in  the 
ORACBA  analysis  for  obtaining  the  beta 
distribution  parameter  estimates,  both 
the  method  of  matching  moments  and 
the  parameterization  suggested  by  the 
commenter  are  commonly  used  in  the 
peer-reviewed  literature.  Some  analysts 
prefer  the  method  of  moments  because 
it  obtains  a  beta  distribution  with  an 
expected  value  equal  to  the  sample 
mean  and  does  not  require  specif>ing  a 
subjective  prior  distribution,  which  is 
implicit  in  the  parameterization 
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roc.ommondod  by  the  t:omm»ntor  The 
method  i>f  mnmcnts  is  limited,  however, 
in  that  it  cannot  handle  zero  value.s  for 
r.  the  number  of  survivors  observed  after 
treatment  Therefore,  the  ORACBA 
analysis  i^mpioved  the  method  nf 
moments  e.\(:e[)t  in  the  case  where  r=0. 

The  commenter  criticized  the 
treatment  of  zero  proportion 
obstTvations  ,is  "bizarre"  and 
'■mlsleadln^,  '  but  thev  follow  dirw:tlv 
from  the  beta  distribution 
parameterization  that  hi'  recommends 
Zero  value  nbserv.itions  iii  the  OKAf^HA 
analysis  (Fi>;ure  4).  for  exani[)le.  arc 
present<'d  as  the  median  of  a  In^ta 
distribution  parameterized  as  a=r+l. 
[i=n     r+l    It  IS  well  re(  o^ni/.ed  that 
estimated  proportions  of  0  and  1  pose 
special  difficulties  for  variance 
estimation  and  calculation  of 
(  onfidence  intervals  The  commentor 
takes  a  bounding  estimation  apfiro.K  h  to 
the  problem  th.it  handles  the  "spec.ial 
case"  of  r=()  or  1  by  logical  reasoning 
This  re.isoninn  becomes  more 
( ompellinn,  however,  as  the  s.miple  size 
In)  urows  largor. 

For  the  reasons  given  in  the  ()rii|)iise(l 
rule  and  m  this  iloc  umeiit.  we  are 
adopting  the  priipnse<l  rule  as  .i  lin.il 
rule,  with  the  (  hanges  discussed  in  this 
dixument. 

Incorporation  by  Reference 

This  final  rule  requires  i  lementines 
from  .Spain  to  be  (.old  treated  in 
accordance  with  treatment  Tlt)7-a  of  tin- 
f'PQ  Treatment  Manual,  wbii  h  is 
iiu.orporated  bv  refereni  »•  at  7  ( .1-"K 
300,1.  On  October  \r>.  J()()2.  we 
published  in  the  Federal  Register  iin 
interim  rule  (Al'UlS  1)<k  kel  No  {)2- 
071-1)  that  revises  treatment  TU)7  ,i 
and  other  coltl  treatment  schedules  and 
updates  the  incorporation  by  reference 
for  those  treatments. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  fi  I !  .S  (1  fj.SJ.  may  be  made 
effective  less  than  10  days  after 
publication  in  the  Federal  Register 

We  are  taking  this  action  in  response 
to  a  re(]uest  from  the  (Jovernment  of 
Spain  and  after  determining  that  the 
r(!Strictions  describ«Mi  in  Ibis  final  rule 
will  reduce  the  risk  of  introduction  of 
Mediterr.inean  fruit  fly  di\({  nther  plant 
pests  assiK  i.iled  with  the  unport.ition  of 
Clementines  from  .Sp.iin 

Immediate  implement.ition  of  this 
rule  is  n«»<:essarv  to  providt!  relief  to 
those  persons  who  are  adversely 
affected  by  restru.tions  we  no  longer 
find  warranted  The  shipping  season  for 
Spanish  Clementines  begins 
approximately  in  nud-Septenibor, 


Making  this  rule  effective  immediately 
will  allow  interi>stfHi  persons  to  begin 
shipping  Spanish  clemontines  to  the 
United  States  as  soon  as  possible  after 
that  time  Therefore,  the  Administrator 
nf  the  Aniin.il  and  Plant  Health 
liispec  turn  Service  has  determined  that 
this  rule  should  be  effective  upon 
signature. 

Fxecutive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  nn'iewed  under 
K.xecutivt!  Order  12H(jt).  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Kxecutive  Order  12801)  and, 
therefore,  has  been  reviewiul  by  the 
()ffi(<'  of  Man.igement  and  Budget 

For  this  final  rule,  we  have  prepared 
,in  economic  analysis.  The  economic 
analysis  provides  .i  cost-benefit  analysis 
as  required  by  Exmaitive  Order  12Hl)0, 
as  well  .IS  an  analysis  of  the  potential 
econoniK  effec  ts  of  this  rule  on  small 
entities,  as  recjuired  under  5  U  S.C.  MYA. 
The  econoiuK  an.ilysis  is  summarized 
below   See  the  full  analysis  for  the 
(  omplete  list  of  refereiues  used  in  this 
doi  iimenl   ( iopies  of  the  full  an.ilvsis 
are  available  by  (ontacting  the  [lersoii 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT,  nr  on  the  Internet  at  http  // 
Mu vv  ii/)/us  usila.ffov/oa/chmffntinn/ 
iiiilfx  html 

lliuler  the  Plant  Protection  Act  (7 
I !  St,   7701-7772),  the  Secretary  of 
Agriculture  is  authorized  to  regulate  the 
importation  of  plants,  plant  products, 
,ind  other  articles  to  prevent  the 
iiitrodiK  tion  of  injurious  plant  pests. 

Summary  of  Kconomic  Analysis 

In  our  analysis,  we  report  estimates  of 
regulatory  benefits  and  costs  for 
iinporlers,  wholesali»rs.  retail 
ccuisumers.  federal  .ind  st.ite  taxpayers, 
and  Medtly  host  croj)  producers  in  the 
United  States  Kegulaton'  bcfnefits 
assoi  iated  with  t '  S.  imports  of  Spanish 
Clementines  and  regul.itorv  costs 
associated  with  potential  Medfly 
introductions  are  estimated  using  an 
ei  onomii  model,  which  incorporates 
s.ilient  fe.itures  of  Medfly  biology. 
Medfly  field  control  in  Spanish  groves. 
and  fruit  cutting  and  inspection 
pro(  edures  in  the  regulations   Wo 
estim.ite  regulatory  benefits  and  costs 
with  and  without  limited  distribution 
imposed,  while  focusing  on  the  latter 
iindc'r  the  .issumption  that  limited 
distribution  will  not  be  impos(;d  after 
the  first  sfupping  season  during  a 
typical  year  Regulatory  benefits  and 
costs  for  a  typical  year  in  the  near  future 
are  estimated  relative  to  the  ban 
(baseline  one),  b«M;ause  the  ban  is 
currently  in  effect,  and  relative  to  the 
previous  import  program  (baseline  two), 


because  this  provides  a  useful 
benchmark  for  measuring  relative 
benefits  and  costs. 

The  economic  analysis  for  the 
proposed  rule  (APHIS  2002a)  used  a 
certainty-equivalence  framework  (values 
for  biological  and  economic  parameters 
were  based  on  expected  values)  to 
estimate  regulatory  benefits  and  costs, 
which  was  based  on  the  risk  analysis  for 
the  propo.sod  rule  (APHIS  2002b).  the 
proposed  regulations,  and  economic 
incentives  facing  Spanish  parties. 
Because  key  biological  and  (H.onomic 
parameters  will  likely  vary  from 
expec:ted  values  on  an  intra-  and  inter- 
seasonal  basis  and,  more;  importantly, 
because  the  model  is  nonlinear  in  these 
parameters,  we  use  Monte  tlarlo 
simulation  to  examine  benefits  and 
costs  in  the  current  analysis,  following 
the  approach  taken  in  the  risk  analyses. 
Other  than  this  change,  as  well  as  some 
changes  in  additional  default  biological 
parameters,  the  current  analysis  is  very 
similar  to  the  economic  analysis  for  the 
proposed  rule.  As  such,  the  model  u.sed 
in  the  current  analysis  draws  heavily 
from  the  economic  analysis  for  the 
proposed  rule  and  thi;  risk  analysis  for 
the  final  rule  (APHIS  2002c).  In 
addition,  public  comments  received  on 
the  economic  analysis  for  the  proposed 
rule  indicated  that  the  methods  used  to 
estimate  annual  Mcidfiy  introductions 
were  not  adecpiattdy  explained. 
Therefore,  we  provide  a  detailed 
discussion  of  the  biological  model  in  the 
analysis  accomjianying  th(!  regulations, 
where,  in  the  intentst  of  transparency, 
we  also  provide  the  computer  program 
used  to  estimate  regulatory  benefits  and 
(osts  under  the  default  model. 

The  results  of  our  analysis  indicate 
that  regulatory  benefits  will  outweigh 
regulatory  costs  relative  to  both 
ba.selines.  Kxpected  regulatory  gains  per 
year  are  roughly  .$207  million  relative  to 
the  current  ban  (baseline  one),  including 
.$118.  .$5M,  .ind  S'M)  million  in  expected 
gains  for  importcfrs.  wholesalers,  and 
consumers,  respectively,  with 
practically  no  increase  in  expected  costs 
for  federal  and  state  taxpayt^rs  and 
agricultural  producers  in  the  United 
Slates  associated  with  Medfly 
introductions.  In  addition,  the 
regulations  save  an  estimated  $47,000  in 
annual  Medfly  introduction  costs 
potentially  incurred  under  the  previous 
import  program.  Because  import  levels 
under  the  regulations  will  more  than 
likely  exceed  import  levels  under  the 
previous  import  program,  nttt  welfare 
associated  with  international  trade  in 
Spanish  Clementines  under  the 
regulations  is  expected  to  exctMul  ntft 
welfare  under  the  previous  import 
program  by  an  average  $2;i  million  per 
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year.  That  is.  net  regulatory  welfare 
relative  to  the  second  baseline  is  $23 
million  per  year. 

Regulatory  Costs  in  Spain 

Regulatory  costs  in  Spain  include 
purchases  of  additional  Medfly  traps  for 
producers,  purchases  of  baits  for  the 
traps,  monitoring  and  record  keeping 
costs,  additional  bait  spray  costs, 
additional  cold  treatment  costs,  and 
trust  fund  expenses.  Total  annual  trap 
and  bait  gxpenses  for  all  Spanish 
growers  under  the  regulations  are  only 
$660,  or  8.39E-04%  of  average  export 
market  value  during  1999  and  2000 
($78.69  million,  FAS  2002).  Total 
annual  trust  fund  expenses  for  the 
Spanish  government,  or  its  agent,  are 
estimated  to  be  at  least  $90,000. 
including  16.15%  administrative 
overhead  (West  2002),  or  1.14E-01%  of 
average  export  market  value  during 
1999  and  2000.  Total  annual  cold 
treatment  expenses  for  all  exporters 
average  $1.12  million  (±  $13  thousand) 
per  year,  which  is  1.42%  of  average 
export  value  diu-ing  1999  and  2000. 
representing  a  significantly  larger  cost 
on  exporters.  Because  the  U.S.  mtuket  is 
lucrative  relative  to  markets  in  the  rest 
of  the  world  and  because  di;amatic  price 
declines  in  Europe  associated  with  the 
Spanish  Clementine  ban  in  the  United 
States  indicate  that  European  markets 
are  saturated  at  recent  export  levels,  we 
assume  that  additional  cold  treatment 
expenses  will  not  affect  supply  in  the 
short  run. 

We  were  unable  to  estimate  additional 
costs  associated  with  monitoring  and 
record  keeping  in  Spanish  groves, 
which  producers  will  be  required  to 
pay;  however,  these  costs  will  likely  be 
low.  It  is  not  clear  if  or  by  how  much 
annual  bait  sprays  and  spray  costs  may 
increase;  however,  these  costs  may  be 
borne  entirely  by  federal  and  local 
governments  in  Spain  and  therefore  not 
affect  production  decisions.  Because  the 
preceding  regulatory  costs  are  low 
relative  to  the  gross  value  of  the  U.S. 
market  and  because  alternative  foreign 
markets  for  Spanish  Clementine  growers 
appear  to  be  saturated  at  recent  export 
levels,  we  assume  that  export  supply  is 
perfectly  inelastic  with  respect  to  U.S. 
import  prices.  As  a  result,  marginal 
production  and  export  costs  home  by 
Spanish  parties  are  not  passed  on  to 
U.S.  importers,  wholesalers,  and  retail 
consumers.  The  assumption  of  perfectly 
inelastic  supply  is  appropriate  for  a 
short-run  analysis  such  as  this  and  does 
not  substantially  affect  the  results  of  the 
analysis.  Furthermore,  assiuning 
inelastic  supply  allows  us  to  estimate 
Clementine  import  levels  and  therefore 
Medfly  introduction  costs 


conservatively,  the  latter  of  which 
increase  with  import  levels. 

Fruit  Cutting  and  Rejection  Costs 

Fruit  cutting  and  rejections  of 
inspectional  units  in  Spain  and  fruit 
cutting  in  the  United  States  reduces  U.S. 
Clementine  imports  by  an  average  4.91% 
under  the  default  model  (0.99%  of 
average  export  value  for  1999  and  2000), 
leading  to  reductions  in  revenues  for 
importers  and  wholesalers,  consumer 
benefits,  and  expected  Medfly 
introduction  costs.  Fruit  will  be  cut  and 
inspected  in  Spain  at  a  rate  of  200 
Clementines  per  inspectional  unit, 
which  can  include  as  many  as  555 
pallets,  with  exporters  choosing  the  size 
of  the  inspectional  unit.  Losses  may  also 
include  rejections  of  inspectional  units, 
where  the  rejection  rate  will  depend  on 
the  proportion  of  fruit  that  is  infested 
with  Medflies  in  inspectional  units  (the 
infestation  rate).  A  fruit  cutting  and 
rejection  program  occurs  at  the  U.S. 
port.  The  economic  model  incorporates 
the  effects  of  the  fruit  cutting  and 
inspection  programs  in  Spain  and  in  the 
United  States,  including  the  rejection  of 
inspectional  units,  on  U.S.  import  levels 
and  therefore  on  regulatory  costs  and 
benefits. 

Medfly  Introduction  Costs 

Because  current  techniques  and 
technologies  used  by  APHIS  have 
proven  safe  and  effective  in  eradicating 
recent  Medfly  introductions  and 
because  most  introductions  occur  in 
urban  areas,  we  assume  that 
introductions  associated  with  Spanish 
Clementine  imports  will  not  lead  to 
long-run  Medfly  establishments  in  the 
United  States.  Aimual  Medfly 
introduction  costs  are  given  by  the 
product  of  the  expected  number  of 
introductions  and  an  estimate  of  the 
cost  of  one  introduction.  We  use  the 
mean  cost  of  eradicating  six  recent 
Medfly  introductions  in  California  and 
Florida  during  1997  and  1998  in  2000 
dollars,  rounded  up  to  $11  million,  as 
our  measure  of  federal  and  state 
taxpayer  costs  per  introduction  (APHIS 
1999).  Additional  costs  borne  by 
producers  of  Medfly  host  crops  during 
an  introduction  (additional  field  sprays, 
post-harvest  treatments,  fruit  losses, 
post-harvest  fruit  losses,  and  loss  of 
export  markets)  are  based  on  producer 
cost  estimates  for  a  large  introduction 
($2.56  million)  rounded  up  to  $3 
million  (Vo  and  Miller  1993).  Total 
taxpayer  and  industry  costs  associated 
with  a  potential  Medfly  introduction  are 
therefore  $14  million  in  the  default 

model. 

Because  eradication  technologies  are 
safe  and  effective  and  because  most 


introductions  occur  in  urban  areas. 
Medfly  introductions  resulting  from  the 
importation  of  Clementines  from  Spain 
will  more  than  likely  not  lead  to  long- 
run  establishments  adversely  affecting 
agricultural  production  regions  in  the 
United  States.  As  a  result,  we  do  not 
incorporate  all  of  the  potential  costs 
associated  with  a  potential  Medfly 
introduction  for  four  reasons.  First,  we 
do  not  have  data  to  estimate  all  of  the 
potential  costs.  Second,  in  the  aggregate 
these  additional  costs  will  likely  not,  on 
average,  increase  total  regulator.-  costs 
significantly.  At  the  same  time. 
however,  we  recognize  that  some  of 
these  costs  may  be  substantial  for 
individual  growers.  Third,  although 
most  Medfly  introductions  occur  in 
urban  areas,  we  assume,  for  the  purpose 
of  estimating  Medfly  introduction  costs, 
that  any  introduction  occurs  in  a  Medfly 
host  production  region  in  the  United 
States.  As  a  result,  we  may  be 
overestimating  Medfly  introduction 
costs  in  the  current  analysis.  Finally, 
even  if  we  were  to  increase  Medfly 
introduction  costs  by  a  factor  of  ten. 
regulatory  costs  would  not  increase 
significantly  and  the  conclusions  of  the 
economic  analysis  would  not  be 
affected.  (Please  see  subsection  2.1.3 
Medfly  Introduction  Costs  in  the 
economic  analysis  accompanying  the 
regulations  for  more  detail  on  the 
specification  of  Medfly  introduction 
costs.) 

Medfly  Introductions 

The  number  of  Medfly  introductions 
per  year  is  given  by  the  product  of  the 
number  of  forty-foot  containers 
imported  into  areas  in   he  United  States 
suitable  for  the  develi    ment  of  Medfly 
offspring  and  the  probability  that  at 
least  one  aduH  male  and  one  adult 
female  (mated  pair)  survive  the  export 
process,  in  discarded  fruit,  per  forty-foot 
container.  We  recognize  the  fact  that,  for 
a  Medfly  introduction  to  occur,  it  will 
be  necessary  for  mated  pairs  to  survive 
in  their  new  environments  long  enough 
to  find  suitable  hosts,  for  females  to 
oviposit  eggs  in  fruits  that  are 
sufficiently  mature,  for  eggs  to  survive 
heat,  cold,  parasitism  and  disease,  and 
for  the  eggs  to  develop  into  larvae  that 
survive  to  adulthood  and  reproduce 
successfully.  The  effect  of  these  other 
variables  on  the  ability  of  a  mated  pair 
to  survive,  reproduce,  and  spread 
would,  in  all  cases,  further  reduce  the 
likelihood  that  Medflies  could  be 
introduced  into  the  United  States. 
Because  data  were  not  available  to 
estimate  the  effects  of  these  variables  on 
Medfly  introductions,  our  estimates  may 
overstate  the  number  of  Medfly 
introductions  that  may  actually  occur. 
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leading  to  consenative  estimates  of 
Medfly  introduction  costs  under  the 
regulations  and  under  the  previous 
import  program 

We  estimate  the  probabilitv  that  at 
least  one  mated  pair  survives  the  export 
process,  in  discarded  fruit,  for  each 
fortv-foot  container  that  passes  fruit 
cutting  and  inspection  in  Spain  .ind  in 
the  United  States,  using  the  biological 
model  reported  in  the  risk  analyses 
(APHIS  2002b.  c)  Importantly,  the 
simulations  incorporate  likely 
variability  in  Spanish  Clementine  export 
levels  to  the  I'nited  States,  which  will 
contribute  to  variability  in  mated  pair 
probabilities  per  shipment  and  therefore 
regulatory  costs  associated  w  ith  Medfl\ 
introductions.  Specifically,  designated 
export  quantities  are  drawn  from  a 
pnibability  distribution  with  a 
minimum  value  of  83.631  metric  tons,  a 
most  likely  value  of  90.032  metric  tons, 
and  a  maximum  value  of  116.406  metric 
tons.  The  minimum  value  is  based  on 
the  import  quantity  for  marketing 
season  2000.  the  most  likely  value  is 
based  on  the  rate  of  growth  in  imports 
between  marketing  seasons  14«W  and 
2000.  and  the  maximum  value  is  based 
on  the  average  annual  rate  of  import 
growth  during  1989-2000 

The  risk  analyses  (APHIS  2002b.  c) 
examined  h<iw  the  difference  in 
maximum  infestation  rates  under  the 
regulations  and  under  the  previous 
import  program  reduces  the  probabilitv 
of  a  mated  pair  entering  the  I  'nited 
States,  specifying  a  verv*  wide  range  for 
the  infestation  rate  under  the 
regulations  and  a  relatively  wider  range 
under  the  previous  import  program  The 
risk  analyses  estimated  annual 
introductions  under  a  worst  case 
scenario,  one  in  which  fruit  cutting  and 
rejection  of  inspectional  units  did  not 
occur  and  one  in  which  parameters  of 
the  infestation  rate  distributions  werf 
specified  conservatively   However,  the 
regulations  impose  powerful  economic 
incentives  that  will  more  than  likelv 
lead  Spanish  growers  and  export-      'o 
manage  Medfly  populations  and  sel'-ct 
fruit  for  export  to  the  United  States 
more  effectively  than  was  assumed  in 
the  risk  analyses. 

If  Medflies  are  detected  in  (Jementine 
shipments  under  the  new  preclearance 
program  shipments  will  be  diverted  to 
other  cheaper  markets  and  growers  mav 
lose  the  right  to  take  advantage  of  the 
much  more  lucrative  U.S.  market,  which 
typically  offers  prices  20%  higher  than 
prices  offered  in  the  rest  of  the  world 
In  addition,  if  too  many  shipments  are 
rejected,  the  import  program  will  likeU 
be  suspended,  leading  to  significant 
reductions  in  Clementine  prices 
received  worldwide.  As  a  result. 


exporters  will  more  than  likelv  choose 
shipments  designated  for  the  United 
States  from  regicjns  in  which  growers 
ex[)erience  below  average  infestation 
rates  and  in  which  growers  manage 
Medflies  ver\'  well  Further,  although 
the  risk  analvses  set  the  maximum 
infestation  rate  in  Spanish  groves  at 
1  .50E-<)2  under  the  regulations  in  order 
to  estimate  mated  pair  probabilities 
cxinservatively.  the  infestation  rate  that 
suspends  the  import  program  is  1.60E- 
03  (0  16%  fruit  infested  with  Medflies) 
when  the  effectiveness  of  inspectors  in 
identifving  infested  fruit  is  fixed  at 
757o.  Because  we  estimate  regulatory 
costs  and  benefits  in  the  current 
analysis  during  a  typical  year,  as 
opposed  to  regulatory  costs  and  benefits 
under  .1  worst  case  scenario,  we  set  the 
inaximum  infestation  rate  at  1.60E-03. 
under  the  assumption  that  APHIS 
inspectors  correctly  identify  an  infested 
fruit  75%  of  the  time.  We  believe  that 
this  specification  of  the  maximum 
infestation  rate  is  consistent  with 
.Spanish  grower  and  exporter  profit 
maximization  under  the  regulations  and 
therefore  more  appropriate  for  use  in  the 
current  analysis.  An  implicit 
assumption  made  in  the  risk  analyses  is 
that  APHIS  inspectors  never  correctly 
identifv  <in  infested  fruit  in  order  to 
provide  a  conservative  estimate  of  the 
number  of  potential  Medfly 
introductions  under  the  regulations.  We 
base  the  75%  inspection  efficacy  on 
data  reported  in  the  risk  analyses.  (See 
subse<:tion  2.1.2  Fruit  Glutting  and 
Re|(?ction  (^osts  in  the  economic  analysis 
accompanying  the  regulations  for 
information  on  the  specification  of 
inspei:tion  efficacy  ) 

In  addition,  according  to  sources  cited 
in  the  risk  analyses,  the  infestation  rate 
in  fruit  r»M;eived  by  Spanish 
()ai  kinghouses  ranged  between  zero  and 
1  .^()h;-03.  with  the  latter  being 
associated  with  poorly  managed  fields. 
The  most  likely  infestation  rate  in  the 
risk  tuialysis  was  set  at  l.OOE-03.  which 
is  only  33  and  38%  lower  than  the 
infestation  rate  associated  with  poorly 
managed  fields  (1  30E-03)  and  the 
infestation  rate  that  suspends  the  import 
program  (1  60E-03).  respectively.  In 
addition,  the  risk  analyses  state  that  the 
most  likelv  infestation  rate  could  have 
bt*en  set  at  zero,  because  live  Medfiies 
were  never  observed  in  Spanish 
Clementine  shipments  during  1985- 
2000  Because  the  regulations  provide 
strong  profit  incentives  for  Spanish 
growers  to  manage  Medfiy  populations 
effectively  and  for  exporters  to  choose 
Clementines  from  Spanish  groves  that 
are  not  poorly  managed,  the  most  likely 
infestation  rate  will  more  than  likelv  be 


lower  than  the  specification  in  the  risk 
analyses,  which  was  chosen 
conservatively.  We  therefore  set  the 
most  likely  infestation  rate  equal  to  the 
most  likely  infestation  rate  specified  in 
the  risk  analvses,  l.OOE-03,  multiplied 
by  (1.6OE-O3/1.50E-O2),  the 
proportional  difference  between  the 
infestation  rate  that  leads  to  suspension 
of  the  import  program  and  the 
maximum  infestation  rate  specified  in 
the  risk  analyses.  (See  subsection  2.1.4 
Medfly  introductions  in  the  economic 
analysis  accompanying  the  regulations 
for  a  more  detail.)  Again,  we  believe  that 
this  specification  of  the  most  likely 
infestation  rate  is  consistent  with 
Spanish  grower  and  exporter  profit 
maximization  under  the  regulations  and 
therefore  an  appropriate  specification 
for  the  current  analysis.  However,  we 
also  estimate  regulatory  benefits  and 
costs  using  the  infestation  rate 
distribution  specified  in  the  risk 
analyses  in  order  to  ensure  the  reader 
that  the  same  biological  models  are  used 
in  the  current  analysis  and  the  risk 
analyses  and  in  order  to  examine 
regulatory  welfare  under  the  more 
conservative  distributional 
specification. 

Under  the  default  model,  that  is, 
under  typical  Medfiy  pressure  and 
effective  field  control  in  Spain,  annual 
Medfiy  introduction  costs  in  the  United 
States  average  less  than  SlO  per  year, 
because  the  expected  number  of 
introductions  is  very  low.  Even  when 
the  infestation  rate  distribution  is  taken 
from  the  risk  analyses  (which  do  not 
consider  economic  incentives  facing 
.Spanish  growers  and  exporters  under 
the  regulations  and  which  set  fruit 
cutting  and  inspection  efficacy  at  0%), 
introduction  costs  average  less  than 
S300  per  year,  with  expected 
introductions  per  year  remaining  very 
low.  Under  the  previous  import 
program,  Medfly  introduction  costs 
average  roughly  $47  thousand  per  year, 
which  is  5.93E-02%  of  average  export 
value  during  1999  and  2000.  These 
results  indicate  that  expected  Medfly 
introduction  costs  increase  with  the 
average  infestation  rate.  However,  the 
percent  change  in  Medfiy  introduction 
costs  for  every  percent  change  in  the 
infestation  rate  (the  infestation  rate 
elasticity  of  introduction  costs)  declines 
as  the  infestation  rate  increases,  because 
the  rate  inspectional  units  are  rejected 
in  Spain  increases  with  the  infestation 
rate.  In  addition,  introduction  costs  stop 
increasing  with  infestation  rates  at  or 
above  the  rate  that  leads  to  rejection  of 
100%  of  the  inspectional  units  in  Spain. 
Because  the  rate  inspectional  units  are 
rejected  increases  rapidly  with  the 
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infestation  rate  and  because  the  import 
program  will  likely  be  suspended  if  too 
many  units  are  rejected,  the  regulations 
will  likely  be  effective  in  terms  of 
preventing  Medfly  introductions  into 
the  United  States,  regardless  of  how 
high  the  average  annual  infestation  rate 
may  be. 

The  Clementine  Market 

Clementines  are  not  grown 
domestically  in  significant  quantities; 
therefore,  U.S.  consumption  during  the 
last  15  years  (Snell  2002)  has  depended 
on  imports  from  Spain,  which 
contributed  90%  of  total  U.S.  imports 
during  1996-2000  (FAS  2002).  Between 
1991  and  2000,  Spain's  annual 
production  of  Clementines  averaged 
slightly  over  1.1  million  metric  tons. 
During  1991-2000,  Spain  exported  most 
of  its  Clementines  to  Germany,  France, 
the  United  Kingdom,  and  the 
Netherlands;  however,  exports  to  the 
United  States  grew  45%  per  year  during 
this  period,  even  though  Clementine 
production  in  Spain  grew  only  2%  per 
year  (FAS  1996-2001,  MAPA  1999).  The 
phenomenal  growth  in  exports  to  the 
United  States  has  been  due  to  increased 
demand,  leading  to  higher  import  prices 
in  the  United  States  relative  to  import 
prices  in  the  rest  of  the  world.  During 
1989-2000.  prices  offered  by  U.S. 
importers  averaged  20%  higher  than 
prices  offered  by  all  other  importing 
countries,  providing  incentives 
sufficient  for  exporters  to  ship  an 
average  annual  6%  of  total  exports  to 
the  United  States  in  1999  and  2000. 

Spain  typically  exports  Clementines  to 
the  United  States  during  mid-September 
to  mid-March.  Morocco,  Italy,  and  Israel 
also  export  Clementines  to  the  United 
States  during  this  period;  however, 
during  1996-2000,  only  2  and  0.1%  of 
U.S.  Clementine  imports  were  from 
Morocco  and  Italy,  respectively,  and 
during  1998-2000,  only  0.4%  of  U.S. 
Clementine  imports  were  from  Israel. 
This  suggests  that  exporters  in  these 
countries  have  not  established  export 
market  infrastructures  sufficient  to 
enable  significant  increases  in 
shipments  to  the  United  States  in  the 
short  run.  In  addition,  Clementines  from 
these  countries  are  tjrpically  of  lower 
quality  as  reflected  in  lower  average 
prices  paid  by  U.S.  importers.  As  a 
result,  it  is  assumed  that  exports  from 
Morocco,  Italy,  and  Israel  will  not  be 
able  to  fill  the  void  left  by  the  ban  on 
Spanish  Clementines  in  the  short  nm. 

It  is  not  clear  whether  Clementine 
imports  and  domestically  produced 
tangerines  [Citrus  reticulata]  may  be 
substitutes  for  U.S.  consumers.  Pollack 
and  Perez  (2001)  have  suggested  that  the 
two  types  of  citrus  may  be  substitutes; 


however,  they  did  not  estimate  a 
substitution  rate.  We  estimate  the  rate  of 
substitution  using  a  linear  relationship 
between  tangerine  prices  received  by 
U.S.  producers,  a  constant,  wholesale 
tangerine  consumption,  and  U.S. 
Clementine  imports.  Substitutability 
between  Clementines  and  tangerines 
could  not  be  confirmed  statistically;  that 
is.  the  analysis  showed  little 
substitution  between  domestic 
tangerines  and  Clementines.  In  addition, 
there  are  differences  between  Spanish 
Clementines  and  tangerines,  which  may 
be  important  for  U.S.  consumers.  In 
particular,  Clementines  are  seedless  and 
packaged  in  decorative  wooden  boxes; 
whereas  domestically  produced 
tangerines  are  generally  not  seedless 
and  are  marketed  in  bulk  quantities. 
Moreover,  U.S.  consumption  of 
domestically  produced  tangerines 
(233,147  metric  tons)  was  almost  three 
times  higher  than  consumption  of 
Clementines  (83,631  metric  tons)  in 
2000.  Finally,  until  the  ban  in  the  fall 
of  2001,  Clementines  had  been  imported 
into  the  United  States  for  15  years.  As 
a  result,  we  do  not  estimate  regulatory 
impacts  on  U.S.  tangerine  producers. 

Results  of  the  Economic  Analysis 

The  results  of  the  analysis  indicate  . 
that  regulatory  benefits  will  likely 
outweigh  regulatory  costs  relative  to 
both  baselines.  Expected  regulatory 
gains  are  roughly  $207  million  relative 
to  the  ciirrent  ban  (baseline  one), 
including  $118,  $59,  and  $30  million  in 
expected  gains  for  importers, 
wholesalers,  and  consumers, 
respectively,  with  practically  no 
increase  in  expected  costs  for  federal 
and  state  taxpayers  and  agricultural 
producers  in  the  United  States.  As  a 
result,  expected  regulatory  gains  are 
much  higher  than  expected  regulatory 
costs  relative  to  the  current  ban.  because 
imports  are  positive  and  introduction 
costs  are  minimal  under  the  regulations. 
In  addition,  due  to  the  trend  exhibited 
in  the  import  data  during  1989-2000, 
import  levels  under  the  regulations  will 
more  than  likely  exceed  import  levels 
under  the  previous  import  program. 
Furthermore,  expected  Medfly 
introduction  costs  under  the  previous 
import  program  are  much  higher  than 
expected  Medfly  introduction  costs 
under  the  regulations.  As  a  result,  net 
gains  under  the  regulations  are  expected 
to  exceed  net  gains  under  the  previous 
import  program  by  an  average  $23 
million  (baseline  two),  which  is  due 
almost  entirely  to  higher  imports  under 
the  former.  (See  chapter  3  in  the 
economic  analysis  accompanying  the 
regulations  for  a  more  complete 


discussion  of  regulatory'  welfare 
impacts.) 

Regulatory  Effects  on  Small  Entities 

The  U.S.  Small  Business 
Administration  defines  a  small 
agricultural  producer  as  one  with 
annual  sales  receipts  less  than  or  equal 
to  $750,000.  We  do  not  know  whether 
the  majority  of  producers  of  Medfly  host 
crops  (NAICS  111310  Orange  Groves, 
NAICS  111320  Citrus  (except  Orange) 
Groves,  NAICS  111331  Apple  Orchards, 
NAICS  111332  Grape  Vineyards.  NAICS 

111333  Strawberry  Farming.  NAICS 

111334  Berrv  (except  Strawberry) 
Farming,  NAICS  111335  Tree  Nut 
Farming,  NAICS  111336  Fruit  and  Tree 
Nut  Combination  Farming,  and  NAICS 
Other  Noncitrus  Fruit  Farming)  rn  the 
United  States  are  designated  as  small 
entities.  However,  regulatory  costs  on 
producers  of  Medfly  host  crops  will 
more  than  likely  not  be  significant, 
because  Medfly  introduction  costs  are 
low  under  the  regulations,  regardless  of 
Medfly  pest  pressure  and  field  control 
in  Spain.  As  a  result,  the  regulations 
will  likely  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  Medfly  host  crop 
producers  in  the  United  States. 

There  are  approximately  15  Spanish 
Clementine  importers  in  the  United 
States,  three  of  which  import  the 
majority  of  Clementines.  In  addition, 
individuals  in  foreign  countries  own  at 
least  two  of  the  import  companies  in 
this  list.  It  is  not  clear  if  the  majority  of 
U.S.  Clementine  importers  are 
designated  as  small  entities  by  the  SBA. 
These  entities  include  fresh  fruit  and 
vegetable  wholesalers  (NAICS  422480) 
with  100  employees  or  less.  In  addition, 
the  number  of  small  wholesalers 
potentially  affected  by  the  regulations  is 
not  known.  Small  wholesalers  include 
wholesalers  and  of     r  grocery  stores 
(NAICS  445110)  ^     n  annual  sales 
receipts  of  $23  m   lion  or  less, 
warehouse  clubs  and  superstores 
(NAICS  452910)  with  annual  sales 
receipts  of  $23  million  or  less,  and  fruit 
and  vegetable  markets  (NAICS  445230) 
with  annual  sales  receipts  of  $6  million 
or  less.  Because  the  percentage  of 
income  derived  from  the  sale  of 
Clementines  by  whi  lesalers  is  likely  to 
be  low,  the  regulations  will  likely  not 
have  a  significant  negative  impact  on 
any  small  wholesalers  relative  to  either 
baseline.  In  addition,  small  importers 
and  wholesalers  will  likely  be  better  off 
under  the  regulations  relative  to  the 
current  ban  and,  during  growing  seasons 
characterized  by  typical  Medfly 
pressure  in  Spanish  groves  and  effective 
field  control,  better  off  under  the 
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regulations  relative  to  the  previou.s 
import  program 

.■\s  d  rt'sult,  the  regulation.s  will  likcU 
not  have  a  significant  negativ*'  iinfiact 
on  small  importers  relative  to  eitiu-r 
ba.seline  P'urther.  becau.se  import  levt-U 
will  more  than  likely  increase  umier  the 
regulations,  the  effect  of  the  averat;e  J  ') 
davs  of  additional  (old  treatment 
expenditures  borne  by  .Spanish 
exporters,  which  recall  amount  tn 
1.42%  of  average  export  value  tiuring 
1999  and  2000,  will  likelv  not  U-.id  to 
a  significant  price  increase,  even  under 
the  unlikely  situation  in  which  all  nt  thf 
additional  cost  is  borne  bv  I '  S 
importers   Because  historical  markets 
for  Spanish  clementines  in  Europi' 
appear  to  be  saturatf;d  at  recent  import 
levels,  export  supplv  to  the  I  "nited 
States  mav  not  be  extreinelv  elastic,  ,il 
least  in  the  short  run.  b»'<  auN-'  I    s 
prices  will  remain  higher  than  pru  l'^  m 
European  markets  under  tbf  rfv^uLiimus 
and  Spanish  exporters  will  udt  }»■  .ifiji' 
to  divert  supplies  to  ritht^r  mark''t->  m 
response  to  the  extra  cold  treatment 
costs  without  experiencing  concomif.uit 
price  d€H:lines  in  those  markets   .\^  i 
result,  Spanish  exporters  will  likeK 
export  similar  and  increasing  quaiitUxe^ 
of  Clementines  to  the  United  States. 
until  such  time  that  Spanish  i  iernentine 
production  has  a  chance  to  respdiid  tn 
changes  in  the  world  market  asMK  i.ited 
with  the  regulations,  Finallv,  during 
growing  seasons  in  which  Medfls 
pressure  is  atvpicallv  high  ami  field 
control  is  ineffec;tive,  a  higher 
percentage  of  shipments  desii^ii.ited  for 
export  to  the  Unite<i  States  m.iv  be 
diverted  to  other  markets,  redui  ing 
import  levels,  raising  import  pru  e>,  .iiiii 
reducing  regulatorv  gains  for  small 
importers  relative  to  the  prevmu^ 
import  program    In  additinn,  hei  dUst? 
Clementine  imports  will  more  than 
likely  be  lower  during  the  first  shi[)piag 
season,  small  importers  and  wholesalers 
will  likely  not  realize  regulatorv  gains 
equal  to  the  previous  import  [)rograni,  as 
imports  will  more  than  likely  be  lower 
than  earlier  levels, 

lender  these  circumstances,  the 
.\dministrator  of  the  .Animal  and  Plant 
Health  Inspection  .Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 

Executive  Order  12988 

This  final  rule  allows  clementines  to 
be  imported  into  the  United  States  from 
Spain.  State  and  local  laws  and 
regulations  regarding  c:lementines 
imported  under  this  rule  will  be 
preempted  while  the  fruit  is  in  foreign 
commerce.  Fresh  clementines  are 
generally  imported  for  immediate 


distribution  and  sale  to  the  consuming 
public .  and  remain  in  foreign  commerce 
until  sold  to  the  ultimate  consumer.  The 
question  of  when  foreign  commerce 
(cases  in  other  cases  must  be  addressed 
on  a  case-hy-case  basis.  No  retroactive 
effe(  t  will  be  given  to  this  rule,  and  this 
rule  will  not  require  administrative 
pr()<  eedings  before  parties  mav  file  suit 
in  (  ourt  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  19q,=i  (44  U.S.C.  3501 
ft  sf'f/  ).  the  information  collection  or 
rei  ordkeeping  requirements  included  in 
this  ruli!  have  been  approved  bv  the 
()ffi(  e  I  if  Management  and  Budget 
(OMB)  under  OMB  control  number 
l)S7'>-02():5 

List  of  Subjects  in  7  CFR  Part  319 

[iees.  Coffee.  ( iottcm.  Fruits.  Honey. 
InifiDrts.  Logs,  Nursery  Stock.  Plant 
dise.ises  and  pests.  Quarantine, 
Keporting  and  recordkeeping 
requirements.  Rice,  Vegetables. 

.\(  ( iirdinglv.  we  are  amending  7  CFR 

p. lit    i  IM  ,ls  follows- 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1  The  authority  citation  for  part  319 
( (intinues  to  read  as  follows: 

.Authority:  7  I i.SC  166.450.  7711-7714, 
771H,  -Tm'.  7732,  and  7751-7754;  21  U.S.C 
136  anil  116a:  7  CFR  2  22.  2,80,  and  171   i 

2  \  new  §  319.5&-2JJ  is  added  to  read 

as  tollov\  s: 

§  31 9.56-2JJ     Administrative  instructions; 
conditions  governing  the  Importation  of 
Clementines  from  Spain. 

(dementines  {(htnis  rfticulnta]  from 
.Spain  mav  onlv  be  imported  into  the 
United  .States  in  accordance  with  the 
regulations  in  this  section, 

la)  Trust  fund  uiirpentcnt  Clementines 
from  Spain  may  be  imported  only  if  the 
(iovernment  of  .Spain  or  its  designated 
representatu  e  enters  into  a  trust  fund 
agreement  with  the  Animal  and  Plant 
Health  hispection  Service  (APHIS) 
before  each  shipping  season.  The 
Covernment  of  .Spain  or  its  designated 
representative  is  required  to  pay  in 
advance  all  estimated  costs  that  APHIS 
expects  to  incur  through  its  involvement 
m  overseeing  the  execution  of 
paragraphs  (b)  through  (g)  of  this 
section  These  costs  will  include 
administrative  expenses  incurred  in 
conducting  the  services  enumerated  in 
paragraphs  (b)  through  (g)  of  this  section 
and  all  salaries  (including  overtime  and 
the  Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidental 


expenses  incurred  by  the  inspectors  in 
performing  these  services.  The 
Government  of  Spain  or  its  designated 
representative  is  required  to  deposit  a 
certified  or  cashier's  check  with  APHIS 
for  the  amount  of  the  costs  estimated  by 
APHIS.  If  the  deposit  is  not  sufficient  to 
meet  all  costs  incurred  by  APHIS,  the 
agreement  further  requires  the 
Government  of  Spain  or  its  designated 
representative  to  deposit  with  APHIS  a 
certified  or  cashier's  check  for  the 
amount  of  the  remaining  costs,  as 
determined  by  APHIS,  before  the 
services  will  be  completed.  After  a  final 
audit  at  the  conclusion  of  each  shipping 
season,  any  overpayment  of  funds 
would  be  returned  to  the  Government  of 
Spain  or  its  designated  representative  or 
held  on  account  until  needed. 

(b)  Grower  registration  and 
agreement.  Persons  who  produce 
clementines  in  Spain  for  export  to  the 
United  States  must: 

(1)  Be  registered  with  the  Government 
of  Spain;  and 

(2)  Enter  into  an  agreement  with  the 
Government  of  Spain  whereby  the 
producer  agrees  to  participate  in  and 
follow  the  Mediterranean  fruit  fly 
management  program  established  by  the 
Ciovernment  of  Spain. 

(c)  Management  program  for 
Mediterranean  fruit  flv:  monitoring.  The 
Government  of  Spain's  Mediterranean 
fruit  fly  management  program  must  be 
approved  by  APHIS,  and  must  contain 
tbe  fruit  fly  trapping  and  recordkeeping 
requirements  specified  in  this 
paragraph.  The  program  must  also 
provide  that  Clementine  producers  must 
allow  APHIS  inspectors  access  to 
Clementine  production  areas  in  order  to 
monitor  compliance  with  the 
Mediterranean  fruit  fly  management 
program. 

(1 )  Trapping  and  control.  In  areas 
where  clementines  are  produced  for 
export  to  the  United  States,  traps  must 
be  placed  in  Mediterranean  fruit  fly  host 
plants  at  least  6  weeks  prior  to  harvest. 
Bait  treatments  using  malathion, 
spinosad,  or  another  pesticide  that  is 
approved  by  APHIS  and  the 
Goverrunent  of  Spain  must  be  applied  in 
the  production  areas  at  the  rate 
specified  by  Spain's  Medfly 
management  program. 

(2)  Records.  The  Government  of  Spain 
or  its  designated  representative  must 
keep  records  that  document  the  fruit  fly 
trapping  and  control  activities  in  areas 
that  produce  clementines  for  export  to 
the  United  States.  All  trapping  and 
control  records  kept  by  the  Government 
of  Spain  or  its  designated  representative 
must  be  made  available  to  APHIS  upon 
request. 


(3)  Compliance.  If  APHIS  determines 
that  an  orchard  is  not  operating  in 
compliance  with  the  regulations  in  this 
section,  it  may  suspend  exports  of 
clementines  from  that  orchard. 

(d)  Phytosanitary  certificate. 
Clementines  from  Spain  must  be 
accompanied  by  a  phytosanitary 
certificate  stating  that  the  fruit  meets  the 
conditions  of  the  Government  of  Spain's 
Mediterranean  fruit  fly  management 
program  and  applicable  APHIS 
regulations. 

(e)  Labeling.  Boxes  in  which 
Clementines  are  packed  must  be  labeled 
with  a  lot  number  that  provides 
information  to  identify  the  orchard 
where  the  fruit  was  grown  and  the 
packinghouse  where  the  fruit  was 
packed.  The  lot  number  must  end  with 
the  letters  "US."  For  the  2002-2003 
shipping  season,  boxes  must  also  be 
labeled  with  the  following  statement 
"Not  for  distribution  in  AZ,  CA,  PL,  LA, 
TX.  Puerto  Rico,  and  any  other  U.S. 
Territories."  All  labeling  must  be  large 
enough  to  clearly  display  the  required 
information  and  must  be  located  on  the 
outside  of  the  boxes  to  facilitate 
inspection. 

(f)  Pre-treatment  sampling;  rates  of 
inspection.  For  each  shipment  of 
Clementines  intended  for  export  to  the 
United  States,  prior  to  cold  treatment, 
APHIS  inspectors  will  cut  and  inspect 
200  fruit  that  are  randomly  selected 
from  throughout  the  shipment.  If 
inspectors  find  a  single  live 
Mediterranean  fruit  fly  in  any  stage  of 
development  during  an  inspection,  the 
entire  shipment  of  clementines  will  be 
rejected.  If  a  live  Mediterranean  fruit  fly 
in  any  stage  of  development  is  found  in 
any  two  lots  of  fruit  from  the  same 
orchard  during  the  same  shipping 
season,  that  orchard  will  be  removed 


from  the  export  program  for  the 
remainder  of  that  shipping  season. 

(g)  Cold  treatment.  Clementines  must 
be  cold  treated  in  accordance  with  the 
Plant  Protection  and  Quarantine  (PPQ) 
Treatment  Manual,  which  is 
incorporated  by  reference  at  §  300.1  of 
this  chapter.  Upon  arrival  of 
Clementines  at  a  port  of  entry  into  the 
United  States.  APHIS  inspectors  will 
examine  the  cold  treatment  data  for 
each  shipment  to  ensure  that  the  cold 
treatment  was  successfully  completed.  If 
the  cold  treatment  has  not  been 
successfully  completed,  the  shipment 
will  be  held  until  appropriate  remedial 
actions  have  been  implemented. 

(h)  Port  ofentn.'  sampling. 
Clementines  imported  from  Spain  are 
subject  to  inspection  by  an  inspector  at 
the  port  of  entry  into  the  United  States. 
At  the  port  of  first  arrival,  an  inspector 
will  sample  and  cut  clementines  from 
each  shipment  to  detect  pest  infestation 
according  to  sampling  rates  determined 
by  the  Administrator.  If  a  single  live 
Mediterranean  fruit  fly  in  any  stage  of 
development  is  found,  the  shipment 
will  be  held  until  an  investigation  is 
completed  and  appropriate  remedial 
actions  have  been  implemented. 

(i)  Limited  distribution.  For  the  2002- 
2003  shipping  season,  clementines  from 
Spain  mav  not  be  imported  into,  or 
distributed  within,  the  following  U.S. 
States  and  Territories;  Arizona. 
California,  Florida.  Louisiana.  Texas. 
Puerto  Rico,  the  U.S.  Virgin  Islands,  the 
Northern  Mariana  Islands.  Guam,  or 
American  Samoa. 

(j)  Suspension  of  program.  If  APHIS 
determines  at  any  time  that  the 
safeguards  contained  in  this  section  are 
not  protecting  against  the  introduction 
of  Medflies  into  the  United  States. 
APHIS  may  suspend  the  importation  of 


clementines  and  conduct  an 
investigation  into  the  cause  of  the 
deficiency, 

(k)  Definitions. 

Lot.  A  number  of  units  of  clementines 
that  are  from  a  common  origin  (i  f-  .  a 
single  producer  or  a  homogenous 
production  unit  M 

Orchard.  A  plot  on  which 
clementines  are  grown  that  is  separately 
registered  in  the  Spanish  Medfly 
management  program. 

Shipment.  (1)  Untreated  fruit.  For 
untreated  fruit,  the  term  means  one  or 
more  lots  (containing  no  more  than  a 
combined  tfital  of  200.000  boxes  of 
clementines)  that  are  presented  to  an 
APHIS  inspector  for  pre-treatment 
inspection. 

(2)  Treated  fruit.  For  treated  fruit,  the 
term  means  one  or  more  lots  of 
Clementines  that  are  imported  into  the 
United  States  on  the  same  conveyance. 

Shipping  season.  For  the  purposes  of 
this  section,  a  shipping  season  is 
considered  to  include  the  period 
beginning  approximately  in  mid- 
September  and  ending  approximately  in 
late  Februarv  of  the  next  calendar  year, 

(.•\pproved  b\  the  Oftuc  (;tM,indf>i^nu-nl  and 
Budget  under  control  numtjer  (),'> 79-0203.) 

Done  in  Wdshington.  DC,  this  15th  day  of 
October  2002  . 
lames  G.  Butler. 

.Acting  L'ndrrSfcrctarx  for Mnrki'tiiiinuid 
Regulator}  Programs.  I  'SD.-\ 
\VK  Dor,  02-26668  Filed  l()-lf)-()2:  U.IH 
am] 
BILUNG  CODE  3410-34-P 


'  .■X  homogenediis  iirmiuction  unit  is  a  group  of 
aiijiicent  orchards  in  Spdin  ihat  are  owned  bv  one 
or  more  growers  who  follow  a  homogenous 
production  system  iinde!  the  same  technical 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7394-7] 
RIN  2060-AJ66 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Publicly 
Owned  Treatment  Works;  Final  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule,  amendments. 


summary:  On  October  26,  1999,  we 
promulgated  the  national  emission 
standards  for  hazardous  air  pollutants 
(MESHAP)  for  publicly  owned  treatment 
works  (PC)TW)  in  this  action,  we  are 
promulgating  amendments  which  were 
proposed  pursuant  to  a  settlement 
agreement  with  the  Pharmaceutical 
Research  and  Manufacturers  of  America 
(PhRMA)  regarding  their  petition  for 
judicial  review  of  the  POTW  NESHAP. 
The  amendments  will  rescind  an 
applicability  provision;  adopt,  for  all 
industrial  POTW  treatment  plants  that 
are  area  sources  of  hazardous  air 
pollutants  (HAP),  the  same  NE.SHAP 
requirements  that  apply  to  industrial 
POTW  treatment  plants  that  are  major 
sources  of  HAP;  and  exempt  industrial 
POTW  treatment  plants  that  are  area 
sources  of  HAP  from  the  permit 
requirements  in  section  502(a)  of  the 
Clean  Air  Act  (CAA). 
EFFECTIVE  DATE:  October  21.  2002. 
ADDRESSES:  Dnrkft  The  administrative 
record  compiled  bv  EP.\  for  this  final 
rule,  includmg  public  comments  on  the 


proposed  rule,  is  located  in  public 
docket  No.  A-96-46  at  the  following 
address:  Air  and  Radiation  Docket  and 
Information  (ienter.  Mail  Code  6102T. 
US  EPA.  1.^01  Constitution  Avenue, 
NW  .  Room  B108.  Washington  DC 
20460.  The  docket  may  be  inspected 
from  8  a.m.  to  5:30  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  Materials  related  to  the  final 
amendments  are  available  upon  request 
from  the  Air  and  Radiation  Docket  and 
Information  (;(mter  bv  calling  (202)  566- 
1742.  The  VAX  number  for  the  Center  is 
(202)  566-1741.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  applicability 
and  rule  determinations,  contact  your 
State  or  local  regulatory  agency 
representative  or  the  appropriate  EPA 
Regional  Office  representative.  For 
information  concerning  analyses 
performed  in  developing  the  final 
amendments,  contact  Mr.  Robert  Lucas, 
Waste  and  (Chemical  Processes  Group, 
Emission  .Standards  Division  (C439— 03). 
Office  of  Air  Quality  Planning  and 
Standards.  U.S.  EPA.  Research  Triangle 
Park.  NC  27711.  telephone  number  (919) 
541-0884.  facsimile  number  (919)  541- 
0246.  electronic  mail  address: 
luiiis  hoh&rpa  tiov 

SUPPLEMENTARY  INFORMATION: 

Public  dnmmtrits.  The  amendments 
tor  the  POTW  NESHAP  were  proposed 
on  March  22.  2002  (67  FR  13496).  and 
two  comment  letters  were  received  on 
the  proposed  amendments.  The 
conmient  letters  are  available  in  Docket 
No  A-96-46  The  regulatory  text  and 
other  materials  related  to  the  final 


amendments  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  from  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  the  final  amendments 
will  also  be  available  on  the  WWW 
through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  today's  amendments  will  be 
posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at  the  following 
address:  http://www.epa.gov/ttn/oarpg. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  If  more 
information  regarding  the  TTN  is 
needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

Judicial  Review.  Under  CAA  section 
307(b).  judicial  review  of  the  final 
amendments  is  available  only  by  filing 
a  petition  for  review  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  on  or  before  December  20.  2002. 
Only  those  objections  to  the  final 
amendments  which  were  raised  with 
reasonable  specificity  during  the  period 
for  public  comment  may  be  raised 
during  judicial  review.  Under  section 
307(b)(2)of  the  CAA,  the  requirements 
established  by  the  final  amendments 
may  not  be  challenged  separately  in  any 
civil  or  criminal  proceeding  we  bring  to 
enforce  such  requirements. 

Regulated  Entities.  Categories  and 
entities  potentially  regulated  by  this 
action  include; 


Category 

SIC' 

NAICS" 

Regulated  entities 

Federal  Government                      

State  local,  tribal  Governments    

4952                   22132     Sewage  treatment  facilities  and  federally  owned  treatment  works. 

4952                      ??1.1?     Seuuane  treatment  faf^iiities    munirinal  wa.stewater  treatment  tarllities    and 

publicly-owned  treatment  works 

-  Standard  Industnal  Classification 

"  North  American  Information  Classification  System 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  prcivides  a  guide 
for  readers  regarding  entities  likelv  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  could 
potentially  be  regulated  by  the  final 
amendments.  Other  types  of  entities  ncjf 
listed  in  the  table  could  also  be 
regulated  To  determine  whether  vmir 
facility  is  regulated  by  this  action,  you 
should  carefuUv  examine  the 
applicabilitv  criteria  in  ^63.1380  of  the 
POTW  NESHAP  and  in  40  CFR  63  1    If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 


listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

(hitliin- 

the  final  amendments  are  organized  as 
follows: 

I   What  is  the  background  for  this  action? 
I!   VVhdt  <  hangcs  Ui  the  existing  rule  are  we 
.iiioptingi' 

III  VVliHt  were  the  comments  received  on  the 

proposed  iinieniimcnts? 

IV  What  are  the  administrative 

requirements? 
.•\.  Exei  utive  Order  1280(1.  Regulatory 

Planning  and  Review 
B  f'tiperwork  Redui  tion  .Act 
(.:.  Kegulatury  Flexibility  Act  (RFA),  as 

Amended  bv  the  Small  Business 


Regulatory  Fnforcement  Fairness  Act  of 
1Q9H  (SBREFA).  .'>  V.S.C.  fiOl  et  seq. 
U  t'nluntled  Mandates  Reform  .A it  of  1995 

E.  Fxerutive  Order  i;J132.  Federalism 

F.  Executive  Order  1.1175,  Consultation 
and  Cxjordination  with  Indian  Tribal 
Governments 

(i.  Executive  Order  1:104,t,  Protection  of 
Children  from  Environmental  Health 
Risks  and  .Safety  Risks 

H.  Executive  Order  l.'J211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
,\dvan(.ement  Act  of  199.T 

I.  Congressional  Review  Act 
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I.  What  Is  the  Background  for  This 
Action? 

On  October  26, 1999  (64  FR  57572), 
we  promulgated  the  NESHAP  for  new 
and  existing  POTW  using  our  authority 
under  the  CAA.  hi  the  POTW  NESHAP, 
we  required  air  pollution  controls  on 
new  or  reconstructed  treatment  plants  at 
POTW  that  are  major  soiu-ces  of  HAP. 
Section  112(a)(ll  of  the  CAA  defines  a 
major  source  as: 

*   *   *  any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  under  common  control 
that  emits  or  has  the  potential  to  emit 
considering  controls,  in  the  aggregate.  10  tons 
per  year  or  more  of  any  hazardous  air 
pollutant  or  25  tons  per  year  or  more  of  any 
combination  of  hazardous  air  pollutants. 

The  standards  also  define  the 
requirements  for  industrial  POTW. 
Industrial  POTW  treat  regulated  waste 
streams  from  an  industry  [e.g., 
pharmaceutical  manufacturi  g)  that 
may  be  subject  to  other  NESHAP,  and 
this  treatment  allows  the  industry  to 
comply  with  the  NESHAP.  The 
standards  include  a  provision  in  40  CFR 
63.1580(c)  stating  that  if  an  industrial 
major  source  complies  with  the  other 
NESHAP  by  using  the  treatment  and 
controls  at  a  POTW.  then  the  POTW  is 
considered  to  be  a  major  soiu-ce. 

On  March  23.  2001  (66  FR  16140),  we 
published  final  rule  eunendments  that 
clarified  and  corrected  errors  in  the 
promulgated  rule.  The  PhRMA  filed  a 
timely  petition  for  judicial  review  of  the 
POTW  NESHAP.  The  PhRMA  expressed 
concern  regarding  the  practical  effect  of 
the  provision  classifying  an  industrial 
POTW  as  a  major  source  if  the  POTW 
receives  wastewater  for  treatment  from 
a  major  source.  In  particular,  PhRMA 
was  concerned  that  industrial  POTW 
might  be  subject  to  permitting 
requirements  that  would  otherwise  not 
apply,  and  that  such  POTW  might  elect 
not  to  accept  wastewater  for  treatment 
in  these  circumstances.  We  entered  into 
settlement  discussions  with  PhRMA  and 
executed  a  settlement  agreement  with 
PhRMA  on  November  14,  2001. 

On  March  22,  2002  (67  FR  13496).  we 
proposed  amendments  to  the  POTW 
NESHAP  pursuant  to  the  agreement 
with  PhRMA.  We  received  two  public 
comment  letters  on  the  proposed 
amendments.  The  commenters  were  the 
Association  of  Metropolitan  Sewerage 
Agencies  (AMSA)  and  PhRMA.  Copies 
of  these  letters  are  found  in  docket  A- 
96-46.  All  of  the  comments  have  been 
carefully  considered.  Because  none  of 
the  comments  submitted  requested  any 
substantive  changes  to  the  proposed 
amendments,  the  final  amendments 


remain  unchanged  from  those  which  we 
proposed. 

II.  What  Changes  to  the  Existing  Rule 
Are  We  Adopting? 

In  the  settlement  agreement  we 
reached  with  PhRMA.  we  agreed  to 
propose  the  following  three  changes:  (1) 
Rescind  the  applicability  provision  set 
forth  in  40  CFR  63.1580(c):  (2)  adopt,  for 
all  industrial  POTW  treatment  plants 
that  are  area  sources  of  HAP,  the  same 
NESHAP  requirements  that  apply  to 
industrial  POTW  treatment  plants  that 
are  major  sources  of  HAP;  and  (3) 
exempt  industrial  POTW  treatment 
plants  that  are  area  sources  of  HAP  from 
the  permit  requirements  in  section 
502(a)  of  the  CAA.  Area  sources  of  HAP 
are  those  stationary  sources  that  emit,  or 
have  the  potential  to  emit,  less  than  10 
tons  per  year  of  any  one  HAP  or  less 
than  25  tons  per  year  of  a  combination 
of  HAP. 

The  CAA  gives  us  the  authority  to 
adopt  an  alternative  definition  of  major 
source  in  appropriate  circumstances. 
Our  original  intent  in  adopting  the 
alternate  definition  in  40  CFR 
63.1580(c)  of  the  POTW  NESHAP  was  to 
make  all  industrial  POTW  subject  to 
direct  enforcement  under  the  CAA, 
thereby  providing  additional  assurance 
that  they  would  adhere  to  the  treatment 
and  control  limits  of  the  applicable 
industrial  NESHAP.  The  final 
amendments  will  still  accomplish  this 
goal  because  all  POTW  that  meet  our 
definition  of  industrial  POTW  will 
remain  subject  to  direct  enforcement 
and  will  be  required  to  meet  the  control 
limits  of  the  applicable  industrial 
NESHAP. 

in.  What  Were  the  Comments  Received 
on  the  Proposed  Amendments? 

Two  comment  letters  were  received 
on  the  proposed  amendments.  This 
section  summarizes  the  comments  and 
provides  our  response. 

The  comments  on  the  proposed 
amendments  to  the  POTW  NESHAP 
supported  the  following  amendments  to 
the  POTW  NESHAP  for  area  source 
POTW:  the  proposal  to  set  generally 
available  control  technology  under  the 
CAA  section  112(k)  urban  air  toxics 
program  at  no  control  for  area  source 
new  or  existing  non-industrial  POTW 
and  to  exempt  these  area  source  POTW 
from  the  POTW  NESHAP  notifications 
requirements  at  40  CFR  63.1590;  the 
proposal  to  require  area  source 
industrial  POTW  to  comply  with  the 
same  maximum  achievable  control 
technology  (MACT)  requirements  as  are 
required  for  major  source  industrial 
POTW,  accompanied  by  an  exemption 


from  the  CAA's  title  V  permitting 
requirements. 

One  of  the  commenters  did  raise  some 
additional  issues.  The  AMSA 
questioned  whether  we  have  the 
statutory  authority  to  apply  regulations 
under  the  urban  air  toxics  section  of  the 
CAA  (section  112(k))  to  rural  area 
source  POTW.  The  AMSA  did  not 
oppose  our  use  of  a  national  standard  in 
this  particular  instance,  but  stated  that 
it  might  oppose  such  a  construction  of 
the  CAA  in  the  context  of  a  future 
rulemaking. 

We  find  nothing  in  the  statute  to 
prevent  the  application  of  rules 
promulgated  pursuant  to  CAA  section 
112(k)  to  the  entire  nation.  We  believe 
that  we  have  the  authority,  in 
appropriate  circumstances,  to  limit  such 
a  rule  to  particular  geographic  regions, 
but  we  do  not  believe  that  such  an 
approach  would  have  been  appropriate 
for  this  situation.  As  for  the  effect  our 
construction  of  the  CAA  might  have  in 
a  future  rulemaking,  that  is  a 
hypothetical  question  beyond  the  scope 
of  this  proceeding. 

The  AMSA  also  suggested  that  we 
consider  adding  a  provision  to  the 
POTW  NESHAP  amendments  to 
encourage  the  discharging  industry  and 
the  receiving  POTW  to  enter  into  a 
written  agreement  in  which  the  parties 
clearly  state  that  the  POTW  will  fulfill 
the  discharging  industry's  NESHAP 
wastewater  treatment  obligations.  We 
believe  that  the  POTW  NESHAP  clearly 
defines  an  industrial  POTW  treatment 
plant.  We  think  that  a  detailed  written 
agreement  between  the  discharging 
party  and  the  POTW  will  generally  be 
beneficial,  and  we  encourage  the  routine 
use  of  such  agreements.  While  we 
believe  that  the  parties  will  elect  to 
make  a  specific  contractual  agreement 
in  most  instances,  the  final  rule  does  not 
require  such  an  agreement  for  a  POTW 
to  be  considered  an  industrial  POTW. 

IV.  What  Are  the  Administrative 
Requirements? 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993).  the  Agency 
must  determine  whether  the  regulatorv' 
action  is  "significant"  and.  therefore, 
subject  to  review  of  the  Office  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
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productivity,  competition,  jobs,  the 
environment,  public  health  or  safetv.  or 
State,  local,  or  tribal  gDvernments  or 
communities; 

(2)  Create  a  serious  inconsistencv  or 
otherwise  interfere  with  an  ac  tinn  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligation  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  tht-  principles 
set  forth  in  the  Executive  Order 

It  has  been  determined  that  the  final 
amendments  are  not  a  "significant 
regulatorv  action  "  under  the  terms  of 
Executive  Order  1286b  and  are, 
therefore,  not  subject  to  OMB  review 

B  Paperwork  Reduction  Act 

An  Information  C;t)llei.lion  Reijuest 
(ICR)  document  was  prepared  for  the 
October  26,  1999  POTVV  NESHAP  by  the 
EP.-\  and  was  submitted  to  and 
approved  bv  OMB  .A  copv  ot  this  KIK 
(OMB  control  number  2t)htM)42H)  may 
be  obtained  from  Susan  .\nh\  hv  mail  at 
the  Office  of  Environmental 
Information,  fiollection  Strategies 
Division.  L'.S.  EPA  (2822T),  1200 
Pennsylvania  Avenue,  N\V  , 
Washington,  DC:  20460,  bv  e-mail  at 
(luby  susan@epa  gov.  or  by  calling  (202) 
566-1672  A  copy  may  also  be 
downloaded  off  the  Internet  at  bttp  // 
^^■w■\v. epa.gov/irr. 

Burden  means  total  time,  effort,  or 
financial  resources  expended  by  person* 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency  This  in(  luiies  the  time 
needed  to  review  instructions,  develop, 
acquire,  install,  and  utilize  tet;hnology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  informatiim;  adjust  the 
existing  wavs  to  comply  with  any 
previously  applicable  instructions  and 
requirements,  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

.•\n  .\gency  may  not  conduct  or 
sponsor,  and  a  person  is  not  retiuired  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number  The  OMB  control 
numbers  for  the  EPA's  regulations  are 
listed  in  40  CFR  part  9  and  48  CFR 
chapter  15.  The  final  amendments  will 
not  require  additional  burden  on  the 
affected  entities. 


C.  Regulatory  Fhxibility  Act  IRFAI.  as 
Amended  hv  the  Small  Business 
Rfgulator\'  Enfort:ement  Fairness  Act  of 
1996  ISBREFAI.  5  ('  SC.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  according  to  the  Small 
Business  Administration  (SBA)  size 
standards  by  NAKIS  code;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

The  EI*A  determined  that  it  is  not 
iie(  essary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
these  final  amendments.  The  EPA  also 
determined  that  the  amendments  will 
not  impose  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  The  amendments  impose  no 
new  requirements  on  new  or  existing 
POTVV  treatment  plants.  In  addition,  by 
eliminating  title  V  permit  requirements, 
these  amendments  decrease  the 
compliance  costs  for  a  few  smaller 
facilities.  Therefore,  pursuant  to  the 
provisions  of  5  IJ.S.C.  605(b),  I  certify 
that  this  action  will  n(jt  have  a 
significant  e<;onomic  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  .State,  local, 
and  tribal  governments  and  the  private 
sector  Under  section  202  of  the  UMRA, 
we  genttrally  must  prepare  a  written 
statement,  including  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "F'ederal  mandates  '  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  Si  00  million 
or  more  in  any  1  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 


of  the  UMRA  generally  requires  us  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  us  to 
adopt  an  alternative  with  other  than  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  if  we  publish 
with  the  final  rule  an  explanation  why 
that  alternative  was  not  adopted. 

Before  we  establish  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  our 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

We  have  determined  that  the  final 
amendments  do  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  SlOO  million  or  more  for  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  The 
regulatory  revisions  in  the  final 
amendments  have  no  associated  costs 
and  do  not  contain  requirements  that 
apply  to  small  governments  or  impose 
obligations  upon  them.  Therefore,  the 
final  amendments  are  not  a 
"significant"  regulatory  action  within 
the  meaning  of  Executive  Order  12866 
and  do  not  impose  any  additional 
Federal  mandate  on  State,  local  and 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  UMRA.  Thus, 
today's  final  amendments  are  not 
subject  to  the  requirements  of  sections 
202,  203.  and  205  of  the  UMRA. 

E.  Executive  Order  13132.  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10,  1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
Goveriunent  and  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  Government." 

The  final  amendments  do  not  have 
federalism  implications.  They  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government,  as  specified  in 
Executive  Order  13132.  The 
amendments  apply  only  to  POTW  and 
do  not  pre-exempt  States  from  adopting 
more  stringent  standards  or  otherwise 
regulate  State  or  local  goverrunents. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  the 
final  amendments. 

F.  Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  (65  FR  67249, 
November  6,  2000)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications,"  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes," 

The  final  rule  amendments  do  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  The 
amendments  impose  no  new 
requirements  on  new  or  existing  POTW. 
Thus.  Executive  Order  13175  does  not 
apply  to  the  final  amendments. 

G.  Executive  Order  13045.  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 

(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
envirormiental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  rule  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives  that 
we  considered. 

The  final  rule  amendments  are  not 
subject  to  Executive  Order  13045 
because  they  are  not  an  economically 
significant  regulatory  action  as  defined 


by  Executive  Order  12866.  In  addition, 
EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  and 
safety  risks,  such  that  the  analysis 
required  under  section  5-501  of  the 
Order  has  the  potential  to  influence  the 
regulation.  The  final  rule  amendments 
are  not  subject  to  Executive  Order  13045 
because  they  are  based  on  technology 
performance  and  not  on  health  or  safety 
risks. 

H.  Executive  Order  13211.  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

The  final  amendments  are  not  subject 
to  Executive  Order  13211  (66  FR  28355, 
May  22.  2001)  because  they  are  not  a 
significant  regulatory  action  under 
Executive  Order  12866, 

/.  National  Technology  Transfer  and 
Advancement  Act 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  all  Federal  agencies  are  required  to 
use  voluntary  consensus  standards 
(VCS)  in  their  regulatory  and 
procurement  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  requires 
Federal  agencies  to  provide  Congress, 
through  annual  reports  to  OMB.  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  VCS. 

The  final  amendments  do  not  involve 
any  additional  technical  standards. 
Therefore,  the  requirements  of  the 
NTTAA  do  not  apply  to  this  action. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C,  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  the  final 
amendments  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  final 
amendments  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  The  final 


amendments  will  be  effective  on 
October  21,  2002. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  11.  2()U J, 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows; 


PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  e/  seq. 

2.  Section  63.1580  is  revised  to  read 
as  follows: 

§63.1580    Am  I  subject  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if 
the  following  are  all  true: 

(1)  You  own  or  operate  a  publicly 
owned  treatment  works  (POTW)  that 
includes  an  affected  source  (§  63.1595); 

(2)  The  affected  source  is  located  at  a 
POTW  which  is  a  major  source  of  HAP 
emissions,  or  at  any  industrial  POTW 
regardless  of  whether  or  not  it  is  a  major 
source  of  HAP;  and 

(3)  Your  POTW  is  required  to  develop 
and  implement  a  pretreatment  program 
as  defined  by  40  CFR  403.8  (for  a  POTW 
owned  or  operated  by  a  municipality. 
State,  or  intermunicipal  or  interstate 
agency),  or  your  POTW  would  meet  the 
general  criteria  for  development  and 
implementation  of  a  pretreatment 
program  (for  a  POTW  owned  or 
operated  by  a  department,  agency,  or 
instrumentality  of  the  Federal 
government). 

(b)  If  your  existing  POTW  treatment 
plant  is  not  located  at  a  major  source  as 
of  October  26,  1999,  but  thereafter 
becomes  a  major  source  for  any  reason 
other  than  reconstruction,  then,  for  the 
purpose  of  this  subpart,  your  POTW 
treatment  plant  would  be  considered  an 
existing  source.  Note  to  Paragraph  (b): 
See  §  63.2  of  the  national  emission 
standards  for  hazardous  air  pollutants 
(NESHAP)  General  Provisions  in 
subpart  A  of  this  part  for  the  definitions 
of  major  source  and  area  source. 

(c)  If  you  reconstruct  your  POTW 
treatment  plant,  then  the  requirements 
for  a  new  or  reconstructed  POTW 
treatment  plant,  as  defined  in  §  63.1595. 
apply. 
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3.  Sec:tion  6J  1586  intri)du(:tor\  text  is 
revised  to  read  as  follows 

§  63.1 586    What  are  the  emission  points 
and  control  requirements  for  a  non- 
industrial  POTW  treatment  plant? 

There  are  no  c;ontrol  requirements  tor 
an  existing  non-industnal  POTW 
treatment  plant.  There  are  no  control 
requirements  for  anv  nt'w  or 
reconstructed  area  source  non-industri,il 
POTW  treatment  plant  which  is  not  a 
major  source  of  HAP   The  control 
requirements  for  a  new  or  reconstrui  ted 
major  source  non-industnal  F'OTW 
treatment  plant  whu  h  is  a  iiia|or  soun  >■ 
of  HAP  are  as  follows 

*  *  «  *  * 

4   .Section  tt.M'^MO  is  amendt'd  In 
revising  paragraph  idjil.i  introdu(  ti)r\ 
text  to  read  as  follows 

§63.1590    What  reports  must  I  submif 

(a)(  1 1  If  vou  hav^■  an  existing;  noii 
industrial  POTW  treatment  plant    or  ,i 
new  or  reconstructed  area  sour(  >■  nmi 
industrial  POTW  tr^'atment  [)kint    \iiii 
are  not  re(]uirf(l  to  submit  .i  iintitu  .ition 


of  (  ompliance  status.  If  you  have  a  new 
or  reconstructed  non-industrial  POTW 
treatment  plant  which  is  a  major  source 
of  H.-\[',  vou  must  submit  to  the 
.Xdnniustrator  a  notification  of 
(  ompliance  status,  signed  by  the 
responsible  official  who  must  certify  its 
ai  i:urac\  .  attesting  to  whether  your 
POTW  treatment  plant  has  complied 
with  this  subpart  This  notification  must 
t)e  submitted  initiallv,  and  each  time  a 
notification  of  compliance  status  is 
re(]uired  under  this  subpart.  At  a 
nunimum.  the  notification  must  list — 

5.  Section  hM.SQl  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§63.1591     What  are  my  notification 
requirements? 

ia)  it  vou  have  an  industrial  POTW 
toMtment  ()lant  or  a  new  or 
OM  oiistnu  ted  non-industrial  POTW 
u  hi(  h  IS  a  ma|or  source  of  HAP,  and 
\our  .State  has  not  been  delegated 
.iiithontN ,  \ou  must  submit  notifications 
•ii  thf  a[)f)ro[)ri.tte  EPA  Regional  Office 


If  your  State  has  been  delegated 
authority  you  must  submit  notifications 
to  your  State  and  a  copy  of  each 
notification  to  the  appropriate  EPA 
Regional  Office.  The  Regional  Office 
may  waive  this  requirement  for  any 
notifications  at  its  discretion. 


6.  Section  63.1592  is  revised  to  read 
as  follows: 

§  63.1 592    Which  General  Provisions  apply 
to  my  POTW  treatment  plant? 

(a)  Table  1  to  this  subpart  lists  the 
General  Provisions  (40  CFR  part  63, 
subpart  A)  which  do  and  do  not  apply 
to  POTW  treatment  plants. 

(b)  Unless  a  permit  is  otherwise 
required  bv  law,  the  owner  or  operator 
of  an  industrial  POTW  which  is  not  a 
major  source  is  exempt  from  the 
permitting  requirements  established  bv 
40  CFR  part  70, 

7.  Table  1  to  subpart  V\'V  is  amended 
by  revising  the  entries  "§63.1(c)(2)(i)" 
and  "§  63.9(b)"  to  read  as  follows: 


Table  1  to  Subpart  VVV  Of  Part  63  —Applicability  of  40  CFR  Part  63  General  Provisions  to  Subpart  VVV 


Genera!  provisions  reference 


Applicable  lo 
Subpart  VVV 


Explanation 


§63  iicii2iii) 


§63  9(b) 


No 


Yes 


State   options   regarding   title   V   permit    Unless   required   by  ttie   State,   area 
sources  subiect  to  subpart  VVV  are  exempted  from  permitting  requirements 


Applicability  of  notification  requirements  Existing  major  non-industnal  POTW 
treatment  plants  and  existing  and  new  or  reconstructed  area  non-industrial 
POTW  treatment  plants  are  not  sub)ect  to  ttie  notification  requirements 


[FR  Doc.  02-26576  Filed  10-18-02:  8:45  am] 

BILLING  CODE  6560-50-  P 


Monday, 
October  21,  2002 


Part  IV 


Department  of 
Agriculture 


Commodity  Credit  Corporation 


7  CFR  Parts  1405  and  1412 

Direct  and  Counter-Cyclical  Program; 

Final  Rule 


64748  Federal  Register/ Vol.  67.  No.  203 /Monday.  October  21.  2002 /Rules  and  Regulations 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Parts  1405,  1412 
RIN  0560-AG71 

Direct  and  Counter-Cyclical  Program 

AGENCY:  (iommodity  Credit  (iorpuratiun. 

Agriculture 

action:  Final  rule. 


SUMMARY:  This  rule  implements  the 
provisions  of  the  Farm  S€!curitv  and 
Rural  Investment  Act  of  2002  (the  2002 
Act)  regarding  direct  and  ciuinter- 
cyclical  payments  for  the  crop  years 
2002  through  2007  These  payments 
provide  income  support  to  prtxlucers  of 
eligible  commodities  and  are  based  on 
historically-based  acreage  and  yields 
and  do  not  depend  on  the  current 
production  choices  of  the  farmer.  They 
replace  the  Production  Flexibility 
Contract  (PFC;)  payments  made  under 
the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  for  the  crop 
years  1996  through  2002   In  addition  to 
the  commodities  that  were  eligible  for 
PFC  payments,  the  2002  Act  also 
provides  for  direct  and  counter-cyclical 
pavments  for  peanuts,  soybeans, 
sunflower  seed  and  other  oilseeds 
EFFECTIVE  DATE:  October  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Tjeerdsma,  Production. 
Emergencies  and  Compliance  Division, 
United  States  Department  of  Agriculture 
(USDA).  Stop  0517,  1400  Independence 
Ave,  SW,  Washington,  DC  20250-0517. 
Phone:  (202)  720-6602.  E-mail. 
hTintieerdsma&wdc.usda  gov.  Persons 
with  disabilities  who  require  alternative 
means  for  communication  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
the  USDA  Target  Center  at  (202)  720- 
2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  1601(c)  of  the  2002  Act 
requires  that  the  regulations  needed  to 
implement  Title  I  of  the  2002  Act  are  to 
be  promulgated  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretarv  of  Agriculture  effective 
July  24,  1971.  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 
These  regulations  are  thus  issued  as 
final. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  economically  significant  under 
Executive  Order  12866  and  has  been 


reviewed  bv  the  Office  of  Management 
and  Budget  (OMB)  A  cost-benefit 
assessment  was  completed  and  is 
summarized  after  the  background 
section  explaining  the  rule. 

Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
assistance  program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 
Direct  and  Ck)unter-Cyclical  Program, 
10055 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  CCC  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Enviromnental  Review 

An  environmental  assessment  is  being 
completed  to  consider  the  potential 
impacts  of  this  proposed  action  on  the 
human  environment  in  accordance  with 
the  provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321  et  seq..  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  Parts 
1500-1508).  and  FSA's  regulations  for 
compliance  with  NEPA,  7  CFR  part  799. 
Section  1601  of  the  2002  Act  mandated 
that  these  regulations  be  promulgated 
no  later  than  90  days  after  enactment. 
Further,  this  rule  affects  a  large  number 
of  agricultural  producers  who  are 
dependent  upon  its  provisions  for 
income  support  and  need  to  know  of  its 
details  as  soon  as  possible  because  it  has 
an  effect  on  their  planting  and 
marketing  decisions.  Thus,  CCC  is 
attempting  to  satisfy  both  the 
Congressional  mandate  and  its  public 
missions  by  publishing  this  rule  now, 
while  continuing  a  good  faith  effort  to 
comply  with  NEPA  in  as  timely  a 
fashion  as  possible,  given  the  above- 
mentioned  statutory  and  mission 
requirements.  A  copy  of  the  draft 
environmental  assessment  will  be  made 
available  for  public  review  and 
comment  upon  request. 

Executive  Order  12778 

The  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  The  provisions  of  this  rule  are  not 
retroactive.  Before  any  judicial  action 
may  be  brought  concerning  the 
provisions  of  this  rule,  the 
administrative  remedies  must  be 
exhausted. 


Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24.  1983). 

Unfunded  Mandates 

The  provisions  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
are  not  applicable  to  this  rule  because 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Section  1601(c)  of  the  2002  Act 
requires  that  the  regulations  necessary 
to  implement  Title  I  of  the  2002  Act 
must  be  issued  within  90  days  of 
enactment  and  that  such  regulations 
shall  be  issued  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553.  Section  1601(c)  also  requires 
that  the  Secretary  use  the  authority  in 
section  808  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  Pub.  L.  104-121  (SBREFA).  which 
allows  an  agency  to  forgo  SBREFA's 
usual  60-day  Congressional  Review 
delay  of  the  effective  date  of  a  major 
regulation  if  the  agency  finds  that  there 
is  a  good  cause  to  do  so.  These 
regulations  affect  the  incomes  of  an 
extraordinarily  large  number  of 
agricultural  producers.  Accordingly, 
this  rule  is  effective  upon  the  date  of 
filing  for  public  inspection  by  the  Office 
of  the  Federal  Register. 

Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
requires  that  these  regulations  be 
promulgated  and  the  programs 
administered  without  regard  to  the 
Paperwork  Reduction  Act.  This  means 
that  the  information  to  be  collected  from 
the  public  to  implement  these  programs 
and  the  burden,  in  time  and  money,  the 
collection  of  the  information  would 
have  on  the  public  does  not  have  to  be 
approved  by  the  Office  of  Management 
and  Budget  or  be  subject  to  the  normal 
requirement  for  a  60-day  public 
comment  period. 

Government  Paperwork  Elimination 
Act 

FSA  is  committed  to  compliance  with 
the  Goveriunent  Paperwork  Elimination 
Act  (GPEA)  and  the  Freedom  to  E-File 
Act.  which  require  Government 
agencies  in  general  and  FSA  in 
particular  to  provide  the  public  the 
option  of  submitting  information  or 
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transacting  business  electronically  to 
the  maximum  extent  possible.  The 
forms  and  other  information  collection 
activities  required  by  participation  in 
the  2002  Direct  and  Counter-Cyclical 
Program  for  historic  peanut  producers, 
and  Direct  and  Counter-Cyclical 
Program  for  covered  commodities  are 
not  yet  fully  implemented  for  the  public 
to  conduct  business  with  FSA 
electronically. 

Applications  for  all  programs  may  be 
submitted  at  the  FSA  county  offices  by 
mail  or  FAX.  At  this  time,  electronic 
submission  is  not  available.  Full 
implementation  of  electronic 
submission  is  underway. 

Background 

In  addition  to  implementing  the 
Direct  and  Counter-Cyclical  Program 
(DCP),  this  rule  also  codifies  a  provision 
of  the  2002  Act  related  to  benefit 
reductions  due  to  Uruguay  Round 
Agreements. 

7  CFR  Part  1405 — Benefit  Reductions 
Due  to  Uruguay  Round  Agreements 

Section  1601(e)  of  the  2002  Act 
provides  that  if  the  Secretary  of 
Agriculture  determines  that  outlays 
under  subtitles  A  thiough  E  of  Title  I  of 
the  2002  Act  will,  in  any  required 
reporting  period,  result  in  expenditiu-es 
of  the  United  States  exceeding  the  levels 
for  domestic  measures  of  support  that 
were  agreed  to  in  the  Uruguay  Round 
Agreements,  as  defined  in  section  2  of 
the  Uruguay  Round  Agreements  Act, 
then  the  Secretary  shall,  to  the 
maximum  extent  practicable,  meike 
adjustments  in  the  amount  of  such 
expenditures  to  ensure  compliance  with 
these  commitments.  Accordingly,  7  CFR 
part  1405  is  revised  to  set  forth  this 
obligation  imder  the  aforementioned 
circumstances  for  CCC  to  reduce,  or  to 
collect  refunds  of,  payments  and 
benefits  made  under  these  subtiUes  of 
the  2002  Act. 

7  CFR  Part  1412 — Direct  and  Counter- 
Cyclical  Program 

The  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (FAIR),  which 
was  authorized  for  the  crop  years  1996 
through  2002,  contained  several 
important  changes  to  U.S.  farm  policy. 
The  most  important  change  was  the 
replacement  of  deficiency  payments 
under  previous  programs,  which  made 
up  the  difference  between  the  market 


price  and  a  target  price,  with  fixed 
annual  Production  Flexibility  Contract 
(PFC)  payments  for  producers  of  grains 
and  upland  cotton.  PFC  payments  were 
based  on  historical  yields  and  acreage. 
They  were  received  whether  or  not  a 
crop  was  planted,  and  did  not  depend 
on  what  crop  was  planted,  (except  for 
fruit  and  vegetable  restrictions).  This 
decoupling  of  payments  from 
production  controls  was  a  departure 
from  the  earlier  Acreage  Reduction 
Program  (ARP).  which  mandated  strict 
acreage  limitations  and  mandatory 
acreage  idling  or  set-aside  requirements. 

The  2002  Act  authorized  for  crop 
years  2002  through  2007  not  only  fixed, 
direct  payments  for  wheat,  corn,  barley, 
grain  sorghum,  oats,  upland  cotton  and 
rice,  (the  same  crops  eligible  for  PFC 
payments  and  same  type  of  payment  as 
the  PFC  payment),  but  also  included 
oilseed  crops,  including  soybeans, 
sunflower  seed,  rapeseed.  canola. 
safflower.  flaxseed,  mustard  seed,  as 
additional  crops  eligible  for  fixed  direct 
payment.  Additionally,  the  2002  Act 
authorized  counter-cyclical  payments 
(counter-cyclical  payments  are  similar 
to  the  deficiency  payments  authorized 
under  ARP)  for  the  crop  years  2002 
through  2007  for  these  same  crops. 
Because  authorization  expired 
September  30.  2002.  for  PFC  payments 
issued  under  AMTA.  the  direct  and 
counter-cyclical  payments  authorized 
under  the  2002  Act  replace  the  PFC 
payments  that  were  made  to  producers 
on  farms  with  1996  wheat,  com,  barley, 
grain  sorghum,  oats,  upland  cotton  and 
rice  crop  acreage  bases  who  entered  into 
Production  Flexibility  contracts  with 
the  Commodity  Credit  Corporation 
(CCC)  for  the  crop  years  1996  through 
2002. 

The  2002  Act  set  a  precedent,  in  that 
soybeans  and  other  oilseeds  are  eligible 
for  the  same  program  as  wheat, 
feedgrains,  cotton,  and  rice.  Peanuts  are 
also  eligible  for  direct  and  counter- 
cyclical payments,  but  have  slightly 
different  requirements.  The  acreage 
bases  used  to  calculate  the  2002  through 
2007  direct  DCP  payments  for  wheat, 
feedgrains,  cotton,  and  rice  are  those 
that  were  considered  the  contract 
acreage  (as  defined  in  section  102  of 
FAIR)  used  by  the  Secretary  to  calculate 
the  fiscal  year  2002  payment  authorized 
under  section  114  of  FAIR.  The  yields 
used  to  calculate  the  2002  through  2007 


direct  DCP  payments  for  wheat, 
feedgrains.  cotton  and  rice  shall  be  the 
farm  program  payment  yield  established 
for  the  1995  crop  of  the  crops.  If  a  1995 
vield  is  unavailable  for  one  of  these 
crops  on  a  farm,  the  FSA  county 
Committee  will  establish  a  direct 
payment  yield  for  that  crop  by  using 
three  similar  farms.  Additionally,  a  farm 
owner  has  the  opportunity  to  update  the 
vields  for  counter-cyclical  payments  for 
all  applicable  crops,  provided 
acceptable  production  evidence  is 
provided  to  the  county  committee  for 
the  years  1998  through  2001  for  a  crop 
on  the  farm;  and.  the  owner  has  selected 
the  base  option  allowed  under  the  2002 
Act  which  determines  the  applicable 
bases  for  a  farm  by  using  the  four-year 
average  of  1998  through  2001  planted  or 
approved  prevented-planted  acreage  of  a 
covered  commodity. 

The  2002  Act  also  set  forth  provisions 
that  allow  farm  owners  multiple  options 
for  establishing  bases  and  yields  for 
covered  commodities  that  will  be  used 
to  calculate  2002  through  2007  direct 
and  counter-cyclical  payments.  Because 
of  the  numerous  options  available  for 
establishing  bases  and  yields.  FSA 
utilized  existing  records  to  determine 
each  applicable  covered  commodity's 
1998  through  2001  acreage  history  for 
every  farm  on  record  at  the  FSA  county 
office.  This  information  was  provided  to 
farm  owners  and  operators  so  they 
could  verify  the  information  on  record 
at  FSA.  and  update,  or  correct,  if  the 
county  committee  determined  that 
sufficient  proof  of  the  correct  acreage 
was  provided. 

The  2002  Act  set  forth  certain 
requirements  to  which  the  producer 
shall  agree  to  be  eligible  for  direct  and 
counter-cyclical  payments.  Included  in 
these  requirements  is  the  requirement  to 
effectivelv  control  noxious  weeds  and 
otherwise  maintain  the  land  in 
accordance  with  sound  agricultural 
practices. 

The  following  table  provides 
information  regarding  the  notification 
processes  FSA  has  undergone  to  ensure 
that  farm  owners  are  aware  of  the 
provisions  of  the  2002  Act  and  that  farm 
owners  have  all  applicable  information 
available  on  record  at  FSA  to  assist 
them  in  making  base  and  yield 
selections  for  2002  through  2007  direct 
and  counter-cyclical  payments. 
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Date 


April  25,  2002 


May  24  2002 
July  3   2002  .. 


July  16  2002 


August  9  2002 

September  2002 
October  2002 


FSA  action 


Issued  Notices  to  State  and  County  Offices  to  prepare  for  implementation  of  the  2002  Farm  Bill  These 
notices 

•  Provided  instructions  to  produce  an  acreage  history  report  for  every  producer  to  ensure  1998  through 

2001  acreage  history  (or  each  farm  is  correct 

•  Instructed  County  Offices  to  send  each  farm  owner  and  operator  a  letter  asking  them  to  review  the 
acreage  history  report  for  accuracy  and  completeness  and  providing  instructions  on  making  nec- 
essary corrections  and  additions 

•  Provided  authonzation  and  instructions  for  producers  to  correct  previously  filed  acreage  reports  or  to 
laie-tile  acreage  reports 

Began  mailing  of  a  letter  to  all  farm  owners,  operators,  and  producers  which  contained  provisions  of  the 

2002  Act 

Issued  a  DCP  Notice  which  notified  County  Offices  that  software  was  available  to  print  notification  let- 
ters to  historic  peanut  producers.  The  letters  were  pnnted  and  mailed  to  all  historic  peanut  producers 
on  record  m  FSA  County  Offices  This  letter  notified  each  histonc  peanut  producer  of  acreage  and 
actual  yields  tor  each  farm  in  the  county,  as  recorded  with  the  County  Office  of  origin.  Producers 
were  instructed  in  the  letter  to  notify  the  county  office  of  any  errors  or  omissions  In,  or  corrections  to, 
the  data  m  the  letter 

Issued  a  DCP  Notice  which  notified  County  Offices  that  software  was  available  that  allowed  them  to 
pnnt  and  mail  to  each  farm  owner  and  operator  a  Summary  Acreage  History  Report,  along  with  a  no- 
tification letter  which  contained  the  following  information: 

•  2002  PFC  crops  and  contract  acreage 

•  Acreage  history  by  crop  for  each  of  the  years  1998  through  2001  for  commodities  covered  under  the 
2002  Act 

Authonzation  provided  to  County  Offices  to  process  2002  farm  divisions  and  tract  divisions  to  accom- 
modate need  of  all  owners  on  a  farm  to  agree  to  base  and  yield  selections  for  the  Direct  and 
Countercyclical  Program  (DCPi 

Began  accepting  production  evidence  for  DCP  payment  yields 

Begin  mailing  notification  letter  giving  owners  and  producers  base  options  and  minimum  yield  for  their 
tarms. 


As  provided  in  the  rult^.  an  annual 
signup  deadline  of  [une  1  has  beon 
established.  Under  the  AMTA  program, 
producers  who  did  not  sit;n  the  contract 
by  the  established  deadlinp  often 
requested  relief  to  allow  the  acceptance 
of  the  late-filed  signature  The 
processing  of  those  requests  invnlxcii  ,i 
great  expenditure  of  time  at  the  i.ount\ . 
state,  and  national  levels.  I'sing  an 
average  personnel  cost  of  S2f)  b!^  per 
hour  at  the  county  level.  S2H.49  at  the 
State  level,  and  Si^9  77  at  the  National 
level,  each  case  would  involve  a 
minimum  of  S94.91  in  associated 
processing  costs  if  only  one  hour  was 
expended  in  processing  the  case  at  each 
level   Most  such  cases  involved  more 
than  (me  hour  at  each  level.  Some  tnav 
have  c:onsumed  as  much  as  several  davs 
in  case  preparation  and  review  time.  In 
lieu  of  ini  urring  these  t:osts  a  Si 00  fee 
will  be  assessed  if  a  producer  has  not 
signed  a  DCP  contract  by  lune  1.  This 
fee  will  cover  costs  of  aiiv  necessarv  site 
visits  to  establish  that  the  farm  has  been 
in  compliance  for  the  months 
retroactive  to  the  signing  of  the  contract, 
additiimal  work  on  the  part  of  theCOC 
and  countv  office,  and  possiblv  the  State 
office  to  ensure  that  the  contrac:t  should 
in  fact  be  approved  and  to  process  the 
appro\al. 

Another  important  change  in  Federal 
farm  programs,  as  a  result  of  the  2002 
Act.  is  that  section  1309  of  the  2002  Act 
repealed  the  marketing  quota  program 
for  peanuts  authorized  by  Title  III  of  the 


Agricultural  Adjustment  Act  of  1938 
(the  1938  Act).  Other  provisions  of  the 
2002  Act  set  forth  payment  and 
marketing  assistance  loan  programs  for 
the  2002  through  2007  crops  of  peanuts 
that  are  similar  to  other  major  CCr 
{  ommodity  programs.  Section  1309  also 
provides  for  C.V.C.  to  pay  eligible  peanut 
quota  holders  as  part  of  the  transition 
from  the  repealed  market  quota  program 
to  the  new  programs.  The  rules  for  the 
Peanut  Quota  Buvout  Program  were 
published  October  1.  2002,  for 
codification  at  7  (.FR  part  1412. 
Sections  1301  through  1308  of  the  2002 
Act  set  forth  direct  and  counter-cyclical 
pavment  provisions  for  peanuts, 
beginning  with  the  2002  crop.  For  only 
the  2002  crop  of  peanuts,  direct  and 
(:ounter-cvc:lical  pavments  will  be 
issued  to  historic  peanut  producers.  A 
historii  peanut  produc:er  is  defined  in 
section  1301  of  the  2002  Act,  and  in  this 
rule,  as  "a  producer  on  a  farm  in  the 
United  States  that  produced  or  was 
prevented  from  planting  peanuts  during 
anv  or  all  of  the  1998  through  2001  crop 
years."  The  2002  Act  set  forth 
provisions  for  establishing  a  peanut  base 
and  vield  for  each  historic  peanut 
producer  that  were  to  be  used  to 
calculate  the  2002  peanut  direct  and 
counter-cyclical  payments  to  2002 
historic  peanut  producers.  Because  the 
previous  Peanut  Program  regulations  at 
7  (;FR  part  729.  as  it  was  codified  on 
lanuary  1.  2002.  required  extensive 
record  keeping  by  peanut  producers 


concerning  their  prior  production  of 
peanuts  and  related  information 
necessary  for  the  establishment  of 
previous  years'  quotas.  FSA  has  highly 
accurate  records  of  1998  through  2001 
peanut  planting  history  and  production 
for  each  peanut  producer.  To  further 
ensure  that  these  records  are  correct,  all 
historic  peanut  producers  on  record  at 
FSA  were  sent  a  letter  with  peanut 
acreage  and  yield  data  on  file  at  the  FSA 
office.  If  more  than  one  historic  peanut 
producer  shared  in  the  risk  of  producing 
the  crop  on  the  farm,  the  historic  peanut 
producers  shall  receive  their 
proportional  share  of  the  number  of 
acres  planted  (or  prevented  from  being 
planted)  to  peanuts  for  harvest  on  the 
farm  based  on  the  sharing  arrangement 
that  was  in  effect  among  the  producers 
for  the  crop. 

Before  March  1.  2003.  each  historic 
peanut  producer  must  assign  the 
average  peanut  yield  and  average  peanut 
acreage  determined  for  that  producer  to 
the  cropland  on  a  farm.  Beginning  with 
the  2003  crop,  after  applicable  peanut 
bases  and  yields  are  assigned  to  a  farm, 
peanuts  will  be  included  on  the  Direct 
and  Counter-Cyclical  Program  (DCP) 
contract  for  that  farm  along  with  the 
applicable  covered  commodities. 

In  summary,  FSA  has.  in 
administering  the  provisions  of  the  2002 
Act.  utilized  ever\'  available  means  to 
ensure  that  farm  owners  and  operators 
have  all  necessary  information  from 
FSA  that  FSA  is  capable  of  providing  to 
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them,  and  in  such  a  manner  that  owners 
can  make  educated  decisions  when 
determining  appropriate  DCP  base  and 
yield  selections  for  a  farm.  Because  the 
2002  Act  very  explicitly  set  forth  many 
of  the  terms  and  provisions  of  the  DCP, 
administration  of  the  program  is  subject 
to  very  little  variation  or  flexibility  from 
the  statutory  authority. 


Cost/Benefit  Assessment  Summary 

The  underlying  policy  structure  under 
the  2002  Act  is  largely  unchanged  from 
the  policy  structure  under  the  1996  Act. 
The  2002  Act  continues  planting 
flexibility,  continues  marketing 
assistance  loan  provisions  at  higher 
levels  (except  for  soybeans,  oil-type 
sunseed,  flaxseed,  and  rice)  compared 
with  2001  levels,  replaces  production 
flexibility  contract  (PFC)  payments  with 


direct  payments,  adds  counter-cyclical 
payments,  and  includes  oilseeds  and 
peanuts  as  a  covered  commodity  eligible 
for  direct  and  counter-cyclical 
payments.  The  net  fiscal  impact  ol  the 
changes  made  by  the  2002  Act  and 
promulgated  by  this  rule  compared  with 
continuing  PFC  payments  under  the 
1996  Act  will  be  to  increase 
governmental  outlays  as  shown  in  the 
following  table. 


Average  Annual  Change  in  Government  Outlays  by  Program,  Fiscal  Years  2002-2007 


Program 


Average  Annual  Out- 
lay Change ' 
(billion  dollarsi 


Direct  Payments  2  

Counter-cyclical  Payments  ^ 
Total 


0.8 
4.3 

5.1 


^  For  direct  payments  represents  the  difference  between  direct  payments  under  2002  Act  provisions  compared  with  PFC  payments  assuming 
1 996  Act  provisions  are  extended. 
2  Includes  payments  for  wheat,  corn,  grain  sorghum,  bariey.  oats,  upland  cotton,  nee.  soybeans,  other  oilseeds,  and  peanuts 


Direct  and  counter-cyclical  payments 
will  increase  farm  income,  but  will  have 
little  impact  on  planting  decisions 
because  these  payments  are  decoupled 
from  the  production  decisions  of 
individual  farmers.  These  benefits  are 
paid  on  historically-based  acreage  and 
yields  and  do  not  depend  on  the  current 
production  choices  of  the  farmer. 
Nonetheless,  there  could  be  some 
production  effects  due  to  increased 
wealth  resulting  from  these  payments  as 
well  as  reduced  revenue  risk  associated 
with  counter-cyclical  payments. 
However,  direct  payments  and  counter- 
cyclical payments  were  assumed  in  this 
analysis  to  have  no  impact  on 
production. 

Direct  payments  are  projected  to  total 
$3.8  billion  in  FY  2003  and  rise  to  $5.2 
billion  in  FY  2004  and  each  of  the 
subsequent  fiscal  years  until  the 
legislation  expires  with  the  2007  crops. 
These  payments  represent  an  increase  of 
about  $1.2  billion  each  crop  year 
compared  with  PFC  payments  if  the 
provisions  of  the  1996  Act  were 
extended  during  the  same  period. 

Counter-cyclical  payments  are 
projected  to  total  $5.8  billion  in  FY  2003 
and  increase  to  $6.6  billion  in  FY  2004, 
but  then  to  decline  in  the  remaining 
years  of  the  2002  Act,  reflecting 
expected  price  strengthening  in  crop 
year  2004  and  until  the  end  of  the 
program  in  2007. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Sronce,  202-720-2711,  Phil 
sronce@usda.gov. 


List  of  Subjects 

7CFRPart  1405 

Loan  programs-agricultural;  Price 
support  programs. 

7CFR  1412 

Direct  and  counter-cyclical  payments. 
Grains.  Oilseeds.  Peanuts. 

Accordingly.  7  CFR  parts  1405  and 
1412  are  amended  as  set  forth  below. 

PART  1405— LOANS,  PURCHASES, 
AND  OTHER  OPERATIONS 

1.  The  authority  citation  for  part  1405 
is  revised  to  read  as  follows: 

Authority:  7  L.S.C.  7991(e);  15  U.S.C,  714b 
and  714(:. 

2.  Add  §  1405.7  to  read  as  follows: 

§  1405.7    Uruguay  Round  Agreements  Act 

In  the  event  the  outlays  by  the  United 
States  for  domestic  support  measures 
will  exceed,  in  any  required  reporting 
period,  the  allowable  levels  under  the 
Uruguay  Round  Agreements  (as  defined 
in  section  2  of  the  Uruguay  Round 
Agreements  Act).  CCC  will,  as 
determined  by  the  Secretary  of 
Agriculture,  reduce  the  amount  of 
payments  and  benefits  to  be  made  in 
any  such  reporting  period,  and/or 
collect  a  refund  of  payments  or  benefits 
previously  made  with  respect  to  such 
reporting  period,  under  parts  1412, 
1413. 1421, 1427.  1430.  1434  and  1435 
of  this  chapter  in  order  to  ensure  that 
the  level  of  domestic  support  provided 
by  the  United  States  complies  with  the 
commitments  of  the  United  States  in  the 
Uruguay  Round  Agreements. 


PART  1412— DIRECT  AND  COUNTER- 
CYCLICAL PROGRAM  AND  PEANUT 
QUOTA  BUYOUT  PROGRAM 

3.  The  authority  citation  for  Part  1412 
is  revised  to  read  as  set  forth  below. 

3a.  Redesignate  subpart  A  (§§  1412  1 
through  1412.11)  as  subpart  H 
{§§1412.801  through  1412.811. 
respectively). 

4.  Amend  part  1412  by  revising  the 
part  heading  and  by  adding  new 
subparts  A  and  G  and  by  revising 
subparts  B  through  F  to  read  as  follows: 

PART  1412— DIRECT  AND  COUNTER- 
CYCLICAL PROGRAM  AND  PEANUT 
QUOTA  BUYOUT  PROGRAM 

Subpart  A — General  Provisions 

Se(. 

1412.101  .\p|ilii  dbililv. 

1412.102  .Adr    nistraiion. 
1412-10:1  Defi     lions. 
1412.104  App  als. 

Subpart  B — Establishment  of  Base  Acres 
for  a  Farm  for  Covered  Commodities 

1412.201  Klectioii  of  base  ai.res. 

1412.202  Failure  to  make  election. 

1412.203  Base  acres  and  Conservation 
Reserve  Program. 

1412.204  Limitation  of  Iota!  base  acreage  on 
a  farm. 

Subpart  C — Establishment  of  Yields  for 
Direct  and  Counter-Cyclical  Payments 

1412. .'101  Diret:t  payment  vields  for(.o\ered 
commodities.  e\(.f!pl  suvbeans  and  other 
oilseeds. 

1412.302  Direct  paMiicnl  \ield  tor  soybeans 
and  other  oilseeds. 

1412.303  Payment  yield  lor  (  ounter-cyclical 
pavments  for  covered  commodities. 

1412.304  .Submitting  production  evidence. 
1412.30.5     Incorrect  or  false  production 

evidence. 
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Subpart  D — Direct  and  Counter-Cyclical 

Program  Contract  Terms  and  Enrollment 

Provisions  for  Covered  Commodities  2002 

ttirougti  2007  and  for  Peanuts  2003  ttirough 

2007. 

U12.4U1     Direct  and  counter-cyclical 

[jrfigrHiTi  rontract. 
1412  402     Eligible  producers. 
1412  40:1     Reconslitutions. 
1412  404     Notification  of  base  acres. 
1412. 40.S     Reducing  base  acreage. 
1412.406     Su(.r:ession-in-interest  to  a  direct 

and  counter-ryclical  program  contrai  t 
1412  40"     Planting  flexibilitv 

Subpart  E— Financial  Considerations 
Including  Sharing  Direct  and  Counter- 
Cyclical  Payments. 

1412  501     Limitation  of  direct  and  counter- 

lAclit.al  payments. 
1412.502     Direct  payment  provisions. 
1412.50.3    Counter-cyclical  payment 

provisions. 

1412.504  Sharing  of  contract  payments. 

1412.505  Provisions  relating  to  tenants  and 
sharecroppers. 

Subpart  F — Contract  Violations  and 
Diminution  in  Payments 

1412.601  Contract  Violations. 

1412.602  Fruit,  vegetable  and  wild  rice 
acreage  rt-porting  violations 

1412.603  Contract  Liability 

1 4 1 2.604  Misrepresentation  and  scheme  or 
device. 

1412.605  Offsets  and  assignments. 

1412.606  .\creage  reports. 

1412.607  Compliance  with  highly  erodible 
land  and  wetland  conservation 
provisions. 

1412.608  Controlled  substance  violations 

Subpart  G — Establishment  and  Assignment 
of  Peanut  Base  Acres  and  Yields  for  a  Farm 

1412.701  Determiaatiun  at  4yt;dr  poanut 
acreage  average. 

1412.702  Determinatirin  of  average  peanut 
yield 

1412.703  Assignment  of  average  peanut 
vields  and  average  peanut  acreages  to 
farms. 


Authority:  7  U.S.C  7911-7918.  7951-7956; 
15  U.S.C.  714b  and  714c. 

Subpart  A— General  Provisions 

§1412.101     Applicability. 

This  part  governs:  hiuv  crop  acreage 
ba.ses  and  farm  program  payment  yields 
are  established  or  updated  by  owners  of 
a  farm  for  the  purpose  of  calculating 
direct  and  ccunter-cyciical  payments  for 
\vheat.  corn,  grain  sorghum,  barley,  oats, 
upland  cotton,  rice,  peanuts,  soybeans, 
sunflower  seed,  rapeseed.  canola, 
safflower.  flaxseed,  mustard  seed,  and 
other  oilseeds  as  determined  and 
announced  bv  the  Commodity  Credit 
Corporation  (CCC).  for  the  years  2002 
through  2007;  the  month  in  which 
producers  on  a  farm  may  enter  into 
annual  Direct  and  Courter-cyclical 
Program  (DCP)  contracts  with  CCC  for 


each  of  the  years  2002  through  2007:  the 
month  in  which  peanut  produceKS  may 
establish  such  ba.ses  and  yields  in  order 
to  receive  2002  direct  and  counter- 
cyclical payments;  and  the  month  in 
which  peanut  producers  may  assign 
sui:h  bases  and  vields  to  a  farm  for  each 
of  the  years  2003  through  2007. 

§1412.102    Administration. 

(a)  The  program  is  administered 
under  the  general  supervision  of  the 
Executive  Vice-President,  CCC,  and 
shall  be  carried  out  by  Farm  Service 
Agency  (FSA)  State  and  county 
committees  (State  and  county 
committees). 

(b)  State  and  county  committees,  and 
representatives  and  their  employees,  do 
not  have  authority  to  modif\'  or  waive 
anv  of  the  provisions  of  the  regulations 
of  this  part. 

(c)  The  State  committee  shall  take  any 
action  required  bv  the  regulations  of  this 
part  that  the  county  committee  has  not 
taken.  The  State  committee  shall  also: 

( 1 1  (Correct,  or  require  a  county 
committee  to  correct  any  action  taken  by 
such  county  committee  that  is  not  in 
accordance  with  the  regulations  of  this 
part;  or 

(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  with  this  part. 

(d)  No  provision  or  delegation  to  a 
State  or  county  committee  shall 
preclude  the  Executive  Vice  President, 
or  a  designee,  from  determining  any 
question  arising  under  the  program  or 
from  reversing  or  modifying  any 
determination  made  by  a  State  or  county 
committee. 

(e)  The  Deputy  Administrator  may 
authorize  State  and  county  committees 
to  waive  or  modify  deadlines,  except 
statutory  deadlines,  and  other  non- 
statutory requirements  in  cases  where 
lateness  or  failure  to  meet  such  other 
re<juirements  does  not  adversely  affect 
operation  of  the  program. 

(f)  A  representative  of  CCC  may 
execute  the  FSA  forms  entitled  "Direct 
and  Counter-Cyclical  Program 
Contract";  and  '2002  Peanut  Direct  and 
("ounter-Cvclical  Program  Contract" 
only  under  the  terms  and  conditions 
determined  and  announced  by  the 
Executive  Vice  President.  CCC  Any 
contract  that  is  not  executed  in 
accordance  with  such  terms  and 
conditions,  including  any  purported 
execution  prior  to  the  date  authorized 
by  the  Executive  Vice  President,  CCC,  is 
null  and  void  and  shall  not  be 
considered  to  be  a  contract  between 
CCC  and  the  operator  or  any  other 
producer  on  the  farm. 


§1412.103    Definitions 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  the  DCP.  The 
terms  defined  in  part  718  of  this  title 
and  part  1400  of  this  chapter  shall  also 
be  applicable,  except  where  those 
definitions  conflict  with  the  definitions 
set  forth  in  this  section. 

Base  acres  means  the  number  of  acres 
established  with  respect  to  a  covered 
commodity  on  a  farm  by  the  election 
made  bv  the  owner  of  the  farm  in 
accordance  with  subpart  B  of  this  part. 

Base  acres  for  peanuts  means  the 
number  of  acres  assigned  to  a  farm  by 
historic  peanut  producers  in  accordance 
with  subpart  G  of  this  part. 

Contract  means  the  CCC-approved 
standard,  uniform  forms  and 
appendixes  specified  by  CCC  which 
constitute  the  agreement  for 
participation  in  the  Direct  and  Counter- 
cyclical Program,  and  the  2002  Peanut 
Direct  and  Counter-Cyclical  Program. 

Counter-cyclical  payment  means  a 
payment  made  to  eligible  producers  on 
a  farm  in  accordance  with  subpart  E  of 
this  part  for  covered  commodities  and 
peanuts  and  subpart  G  of  this  part  for 
2002  historic  peanut  producers. 

Covered  commodity  means  wheat, 
corn,  grain  sorghum,  barley,  oats, 
upland  cotton,  rice,  soybeans,  sunflower 
S€?ed,  rapeseed,  canola,  safflower, 
flaxseed,  mustard  seed,  and  other 
oilseeds  as  determined  by  the  Secretary. 

DCP  cropland  means  DCP  cropland  as 
defined  in  part  718  of  this  title. 

Deputy  Administrator  means  the 
Deputy  Administrator  for  Farm 
Programs.  FSA,  or  a  designee. 

Direct  payment  means  a  payment 
made  to  eligible  producers  on  a  farm  for 
peanuts  and  covered  commodities  in 
accordance  with  subpart  E  and  for  2002 
historic  peanut  producers  under  subpart 
G. 

Dr,'  peas  means  Austrian,  wrinkled 
seed,  yellow,  Umatilla,  and  green, 
excluding  peas  grown  for  the  fresh, 
canning,  or  frozen  market. 

Effective  price  means  the  price 
calculated  by  the  Secretary  in 
accordance  with  §  1412.503  for  covered 
commodities  and  peanuts  to  determine 
whether  counter-cyclical  payments  are 
required  to  be  made  under  that  section 
for  a  crop  year. 

Excess  base  acres  means  the  number 
of  base  acres  established  on  the  farm 
that  exceeds  the  total  2002  Production 
Flexibility  Contract  acres  on  the  farm 
established  under  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996. 

Historic  peanut  producer  means  a 
producer  on  a  farm  in  the  United  States 
that  planted  or  was  prevented  from 
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planting  peanuts  during  any  or  all  of  the 
1998  through  2001  crop  years. 

Marketing  year  means  the  1 2-month 
period  beginning  in  the  calender  year 
the  crop  is  normally  harvested  as 
follows: 

(1)  Barley,  oats,  wheat,  canola,  flax, 
and  rapeseed:  June  1-May  31; 

(2)  Upland  cotton,  peanuts,  and  rice: 
August  1-July  31;  and 

(3)  Com,  grain  sorghum,  soybeans, 
sunflowers,  safflower,  and  mustard: 
September  1-August  31. 

Other  oilseeds  means  a  crop  of 
sunflower  seed,  rapeseed,  canola. 
safflower,  flaxseed,  mustard  seed,  or,  if 
determined  and  announced  by  CCC. 
another  oilseed. 

Payment  acres  means: 

(1)  For  the  2002  crop  year,  85  percent 
of  the  average  acres  determined  in 
accordance  with  §  1412.701  for  a 
historic  peanut  producer. 

(2)  For  the  2003  through  2007  crop 
years,  85  percent  of  the  base  acres  for 
peanuts  assigned  to  a  farm  in 
accordance  with  §  1412.703. 

(3)  For  the  2002  through  2007  crop 
years,  85  percent  of  the  base  acres  of  a 
covered  commodity  on  a  farm,  as 
established  in  accordance  with  subpart 
B. 

Payment  yield  means: 

(1)  For  peanuts,  the  yield  determined 
in  accordance  with  §  1412.702. 

(2)  For  covered  commodities,  the 
yield  established  in  accordance  with 
subpart  C  for  a  farm  for  a  covered 
commodity. 

Prevented  planted  means,  for  the 
purpose  of  establishing  base  acres  under 
§  1412.201,  the  inability  to  plant  a  crop 
with  proper  equipment  during  the 
established  planting  period  for  the  crop 
or  commodity.  A  producer  must  prove 
that  the  producer  intended  to  plant  the 
crop  and  that  such  crop  could  not  be 
planted  due  to  a  natural  disaster  rather 
than  managerial  decisions.  The  natural 
disaster  that  caused  the  prevented 
planting  must  have  occurred  during  the 
established  planting  period  for  the  crop. 

Target  price  means,  for  peanuts,  the 
price  per  ton;  and  for  covered 
commodities,  the  price  per  bushel  (or 
other  appropriate  unit  in  the  case  of 
upland  cotton,  rice,  and  other  oilseeds) 
used  to  determine  the  payment  rate  for 
counter-cyclical  payments. 

Updated  payment  yield  means  the 
payment  yield  of  covered  commodities, 
elected  by  the  owner  of  a  farm  under 
§  1412.303,  to  be  used  in  calculating  the 
counter-cyclical  payments  for  the  farm. 

§1412.104    Appeals. 

A  producer  may  obtain 
reconsideration  and  review  of  any 
adverse  determination  made  under  this 


part  in  accordance  with  the  appeal 
regulations  found  at  parts  1 1  and  780  of 
this  title. 

Subpart  B — Establishment  of  Base 
Acres  for  a  Farm  for  Covered 
Commodities 

§  1412.201     Election  of  base  acres. 

(a)  No  later  than  April  1.  2003,  owners 
on  a  farm  may  select  one  of  the 
following  methods  to  establish  base 
acres  for  all  covered  commodities  on  the 
farm: 

(1)  Subject  to  the  limitations  in 
accordance  with  paragraph  (d)  of  this 
section  and  §  1412.204,  the  base  acres 
for  each  covered  commodity  shall  be 
equal  to  the  sum  of  the  following: 

(i)  For  each  covered  commodity,  the 
4-year  average  of  the  acreage  planted  to 
the  covered  commodity  during  each  of 
the  1998  through  2001  crop  years  for 
harvest,  grazing,  haying,  silage,  or  other 
similar  purposes,  as  determined  by  the 
Secretary,  plus 

(ii)  For  each  covered  commodity,  the 
4-year  average  of  the  acreage  prevented 
from  being  planted  to  covered 
commodities  during  each  of  the  1998 
through  2001  crop  years,  for  reasons 
beyond  the  control  of  the  producer,  as 
determined  by  the  Deputy 
Administrator. 

(2)  The  sum  of  the  following: 

(i)  For  each  covered  commodity,  the 
contract  acreage  used  to  calculate  the 
fiscal  year  2002  Production  Flexibility 
Contract  payment  for  the  covered 
commodity  on  the  farm  in  accordance 
with  the  regulations  of  this  part  in  effect 
on  January  1,  2002  (see  7  CFR  part  1412 
revised  as  of  January  1,  2002),  plus 

(ii)  Subject  to  paragraphs  (b)  and  (c) 
of  this  section,  the  4-year  average  of 
eligible  oilseed  acreage  on  the  farm  for 
the  1998  through  2001  crop  years,  as 
determined  in  a  manner  provided  in 
paragraph  (a)(1)  of  this  section,  except 
that  the  limitation  in  paragraph  (d)  of 
this  section  shall  not  apply. 

(b)  Subject  to  paragraph  (c)  of  this 
section,  the  total  acreage  of  soybeans 
and  other  oilseeds  on  the  farm 
calculated  in  accordance  with  paragraph 
(a)(2)(ii)  of  this  section  shall  not  exceed: 

(1)  The  total  acreage  determined  in 
accordance  with  paragraph  (a)(1)  of  this 
section  for  the  crop  year,  minus 

(2)  The  total  contract  acreage  for  all 
covered  commodities  determined  in 
accordance  with  paragraph  (a){2)(i)  of 
this  section. 

(c)  If  the  calculation  in  paragraph  (b) 
of  this  section  results  in  a  negative 
number,  the  soybean  and  other  oilseed 
acreage  on  the  farm  for  that  crop  year 
shall  be  zero  for  the  purposes  of 
determining  the  4-year  average,  in 


accordance  with  paragraph  (a)(2)(ii)  of 
this  section. 

(d)  If  the  acreage  planted  or  prevented 
from  being  planted  was  devoted  to  a 
different  covered  commodity  in  the 
same  crop  year  (other  than  a  covered 
commodity  produced  under  an 
established  practice  of  double- 
cropping),  the  owner  may  select  the 
commodity  to  be  used  for  base  purposes 
for  that  crop  year  in  determining  the  4- 
year  average,  but  shall  not  select  both 
the  initial  commodity  and  subsequent 
commodity. 

(e)(1)  An  owner  may  increase  the 
eligible  acres  of  soybeans  and  other 
oilseeds  on  a  fairm  by  reducing  the 
contract  acreage  determined  in 
accordance  with  paragraph  (a)(2)(i)  of 
this  section  for  one  or  more  covered 
commodities  on  an  acre-for-acre  basis, 
except  that  the  total  base  acreage  for 
soybeans  and  each  other  oilseed  on  the 
farm  may  not  exceed  the  four-year 
average  of  each  oilseed  determined 
under  paragraph  (a)(2)(ii)  of  this  section. 

(2)  For  the  purpose  of  determining  a 
4-year  average  acreage  for  a  farm  under 
this  section,  any  crop  year  in  which  a 
covered  commodity  was  not  planted 
shall  not  be  excluded. 

§1412.202    Failure  to  make  election. 

If  an  owner  fails  to  make  an  election 
for  establishing  base  acres  on  a  farm  by 
April  1,  2003  in  accordance  with 
§  1412.201,  that  owner  shall  be  deemed 
to  have  made  the  election  to  determine 
all  base  acres  for  all  covered 
commodities  on  the  farm  as  set  forth  in 
§  1412.201(a)(2). 

§  1 41 2.203    Base  acres  and  Conservation 
Reserve  Program. 

(a)  Subject  to  paragraphs  (d)  and  (e)  of 
this  section,  eligible  producers  may.  at 
the  beginning  of  each  fiscal  year,  adjust 
the  base  acres  for  covered  commodities 
and  peanuts  with  respect  to  the  farm  by 
the  number  of  crop  acreage  base  acres 
protected  by  a  Conservation  Reser\'e 
Program  contract  entered  into  under 
section  1231  of  the  Food  Security  Act  of 
1985  (1985  Act)  that  expired  or  was 
voluntarily  terminated  on  or  after  May 
13.2002.' 

(b)  Subject  to  paragraphs  (d)  and  (e) 
of  this  section,  eligible  producers  may, 
at  the  beginning  of  each  fiscal  year, 
adjust  the  base  acres  for  covered 
commodities  and  peanuts  with  respect 
to  the  farm  by  the  number  of  cropland 
acres  reduced  by  a  producer  on  a  CCC- 
approved  standard,  uniform  form 
designated  by  CCC  in  order  to  enroll 
such  acres  in  a  conservation  reserve 
program  contract  entered  into  under 
section  1231  of  the  1985  Act.  Eligible 
producers  may  adjust  base  acres  only 
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when  the  Conservatinn  Reserve  Program 
contract  entered  into  under  section  1231 
of  the  1985  Act  expires  or  is  voluntarily 
terminated  on  or  after  May  13,  2002. 

!c)  Suhject  to  paragraphs  (d)  and  (e)  of 
this  section,  if  neither  paragraphs  (a)  nor 
(b)  of  this  section  applv.  the  Deputy 
Administrator  mav  allow  eligible 
producers  to  adjust  base  acres  for 
covered  commodities  and  peanuts  with 
respect  to  the  farm  in  a  manner 
determined  acceptable  by  the  Deputy 
Administrator  when  a  Conservatiim 
Reserve  Program  contract  entered  into 
under  section  1231  of  the  1985  Act 
expires  or  is  voluntarily  terminated  on 
or  after  May  13.  2002. 

(d)  The  total  base  acreage  on  a  farm 
shall  not  exceed  the  limitation  in 
accordance  with  §  1412.204. 

(e)  Adjustments  to  base  acreage  on  a 
farm  in  accordance  with  this  section 
must  be  completed  bv  no  later  than 
April  1  of  the  fiscal  year  following  the 
fiscal  year  the  conservation  reserve 
protjram  contrac:f  expired  or  was 
voluntarily  terminated. 

(D  For  the  fiscal  year  in  which  an 
adjustment  to  base  acres  under  this 
section  is  made,  the  owner  of  the  farm 
shall  elect  to  receive  either  direct 
payments  and  counter-cyclical 
payments  with  respect  to  the  base  acres 
added  to  the  farm  under  this  section  or 
a  prorated  payment  under  the 
.conservation  reserve  contract,  but  not 
both. 

§  1 41 2.204    Limitation  of  total  base  acreage 
on  a  farm. 

(a)  The  sum  of  the  following  shall  nt)t 
exceed  the  total  DCIP  cropland  acreage 
on  the  farm,  plus  approved  double- 
crr)pped  acreage  for  the  farm: 

( 1 )  The  sum  of  all  base  acres 
established  for  the  farm  in  accordance 
with  this  subpart,  plus 

(2)  Any  base  acres  established  for  the 
farm  for  peanuts  in  accordance  with 
subpart  G  of  this  part,  plus 

(3)  Anv  cropland  acreage  on  the  farm 
enrolled  in  a  conservation  reser\e 
program  contract  in  accordance  with 
part  1410  of  this  chapter,  plus 

(4)  Anv  cropland  acreage  on  the  farm 
enrolled  in  a  wetland  reserve  program 
contract  in  accordance  with  part  1467  of 
this  chapter,  plus 

(5)  Anv  other  acreage  on  the  farm 
enrolled  in  a  conservation  program  for 
which  payments  are  made  in  exchange 
for  not  producing  an  agricultural 
commodity  on  the  acreage. 

(b)  The  Deputy  Administrator  shall 
give  the  owner  of  the  farm  the 
opportunity  to  select  the  covered 
commodity  base  acres  or  peanut  base 
acres,  against  which  the  reduction 
required  in  this  section  will  be  made 


(c)  In  applying  paragraph  (a)  of  this 
section,  CC.C.  will  take  into  account  the 
practice  of  double  cropping  on  a  farm, 
as  determined  by  CCC. 

Subpart  C— Establishment  of  Yields  for 
Direct  and  Counter-Cyclical  Payments 

• 

§1412.301     Direct  payment  yields  for 
covered  commodities,  except  soybeans  and 
other  oilseeds. 

ta)(l)  The  direct  payment  yield  for 
each  covered  commodity,  except 
soybeans  and  other  oilseeds,  shall  be  the 
payment  yield  established  for  the 
commodity  for  the  farm  in  accordance 
with  the  regulations  for  feed  grain,  rice, 
upland  cotton  and  extra  kmg  staple 
cotton,  wheat  and  related  programs  at 
part  1413  of  this  chapter  in  effect  on 
[anuarv  1.  199H  (see  7  CFR  part  1413. 
revised  as  of  January  1.  1996).  CCC  shall 
adjust  the  payment  yield  to  reflect  the 
additional  payments  made  in 
accordance  with  7  CFR  1413.15. 

(2)  In  the  case  of  a  farm  for  which  a 
payment  yield  in  ac;cordance  with 
paragraph  (a)(1)  of  this  section  is 
unavailable  for  a  covered  commodity, 
except  soybeans  and  other  oilseeds,  the 
county  committee  shall  assign  a 
pavment  yield  for  such  covered 
commoditv  on  the  farm  based  upon  the 
direct  pavment  yield  for  such  covered 
commoditv  on  at  least  three  similar 
farms  physically  located  in  the  county 
with  similar  yield  capability,  including 
similar  land  and  cultural  practices. 

(i)  If  fewer  than  three  similar  farms 
are  phvsicallv  located  in  the  county,  the 
State  committee  shall  assign  a  payment 
yield  for  such  covered  commodity  ba.sed 
upon  the  direct  payment  yield  for  such 
covered  commodity  on  at  least  three 
similar  farms  in  the  surrounding  area 
with  similar  vield  capability,  including 
similtu-  land  and  cultural  practices,  or  as 
determined  by  the  Deputy 
Administrator. 

(ii)  Payment  yields  of  similar  farms 
shall  be  based  on  the  farms'  payment 
yields  before  such  yields  are  updated  in 
accordance  with  this  section. 

(b)  [Reserved! 

§  1 41 2.302    Direct  payment  yield  for 
soytwans  and  other  oilseeds. 

(a)  The  direct  payment  yield  for 
soybeans  and  each  other  oilseed  for  the 
farm  shall  be  determined  by  muhiplying 
the  weighted  average  yield  per  planted 
acre  for  the  crop  on  the  farm,  as 
determined  in  accordance  with 
paragraph  (b)  of  this  section,  times  the 
ratio  resulting  from; 

(1 )  The  national  average  yield  for  the 
crop  for  the  1981  through  1985  crop 
years,  as  determined  by  CCC,  divided  by 


(2)  The  national  average  yield  for  the 
crop  for  the  1998  through  2001  crop 
years,  as  determined  by  CCC. 

(b)(1)  The  yield  per  planted  acre  for 
soybeans  and  each  other  oilseed  on  the 
farm,  to  be  used  for  direct  payment 
purpo.ses,  is  calculated  as  follows: 

(i)  The  sum  of  the  production  of  the 
crop  for  the  1998  through  2001  crop 
years,  as  determined  in  accordance  with 
paragraph  (b)(2)  of  this  section:  divided 
bv 

(ii)  The  sum  of  the  total  planted  acres 
of  the  crop  for  the  1998  through  2001 
crop  years. 

(2)  The  production  of  the  crop  for 
each  of  the  1998  through  2001  crop 
years  shall  be  the  higher  of  the 
following,  except  in  a  vi^ar  in  which  the 
acreage  planted  to  the  crop  was  zero,  in 
which  case  the  production  for  the  crop 
for  such  year  shall  be  zero: 

(i)  The  total  production  for  the 
applicable  year  based  on  the  production 
evidence  submitted  in  accordance  with 
§1412.304:  or 

(ii)  The  amount  equal  to  the  product 
of: 

(A)  The  total  planted  acres  for  the 
crop,  times 

(B)  75  percent  of  the  harvested 
average  county  yield  for  that  crop 
determined,  where  practicable,  by 
calculating  the  weighted  4-year  average 
of  the  National  Agricultural  Statistics 
Service  (NASS)  harvested  acreage  yields 
for  the  crop  using  the  1998  through 
2001  crop  years. 

(3)  The  NASS  harvested  acreage  yield 
to  be  used  in  paragraph  (b)(2)  of  this 
section  shall  be  based  on: 

(i)  NASS  harvested  irrigated  yield  for 
the  crop,  if  available,  for  producers  who 
irrigated  the  crop  in  the  applicable 
years: 

(ii)  NASS  harvested  non-irrigated 
yield  for  the  crop,  if  available,  for 
producers  who  did  not  irrigate  the  crop 
in  the  applicable  years:  or 

(iii)  NASS  harvested  blended  yield  for 
all  acreage,  regardless  of  whether  or  not 
the  acres  were  irrigated  or  non-irrigated, 
for  all  crops  in  all  counties  for  which 
the  yields  in  paragraphs  (b)(3)(i)  and  (ii) 
of  this  section  are  unavailable. 

(4)  If  NASS  harvested  acreage  yield 
data  is  not  available,  the  Deputy 
Administrator  shall  assign  a  yield  to  be 
used  in  paragraph  (b)(2)(ii)(B)  of  this 
section. 

§  1 41 2.303    Payment  yield  for  counter- 
cyclical payments  for  covered  commodities. 

{a)(l)  The  counter-cyclical  payment 
yield  for  covered  commodities  on  the 
farm  shall  be  equal  to  the  direct 
payment  yield  for  the  covered 
commodity  on  the  farm  unless  the 
owner  elects  to  partially  update  the 
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yield  for  all  covered  conunodities  on  the 
farm  in  accordance  with  paragraph  (b) 
of  this  section. 

(2)  Only  owners  who  establish  base 
acres  for  the  farm  in  accordance  with 
§  1412.201(a)(1)  shall  have  the 
opportunity  to  partially  update  the 
counter-cyclical  payment  yield  for  the 
covered  commodities  on  the  fann. 

(3)  The  partially  updated  yield  shall 
be  used  for  the  calculation  of  the 
counter-cyclical  payments  only.  The 
partially  updated  counter-cyclical  yield 
shall  not  be  used  for  the  calculation  of 
any  direct  payments  for  any  covered 
commodity. 

(4)  Owners  who  elect  to  partially 
update  counter-cyclical  payment  yields 
in  accordance  with  this  section  must: 

(i)  Make  such  election  at  the  same 
time  such  owner  makes  the  base 
election  in  accordance  with  §  1412.201; 
and 

(ii)  Update  counter-cyclical  payment 
yields  for  all  covered  conmiodities  on 
the  farm  using  the  same  method. 
Updating  counter-cyclical  payment 
yields  for  fewer  than  all  covered 
commodities  on  the  farm  is  not  allowed. 
Updating  counter-cyclical  payment 
yields  for  covered  conunodities  on  a 
farm  using  different  methods  for 
different  covered  commodities  is  not 
allowed. 

(b)  Owners  on  a  farm  who  established 
base  acres  for  the  farm  in  accordance 
with  §  1412.201(a)(1)  may  select  one  of 
the  following  methods  to  partially 
update  counter-cyclical  payment  yields 
for  all  covered  commodities  on  the  farm. 
The  same  method  must  be  used  to 
partially  update  the  counter-cyclical 
payment  yield  for  all  covered 
commodities  on  the  farm. 

(1)  The  sum  of  the  following: 

(i)  The  payment  yield  calculated  for 
the  covered  commodity  in  accordance 
with  §§  1412.301  or  1412.302,  as 
applicable,  plus 

(ii)  70  percent  of  the  result  of: 

(A)  The  average  yield  per  planted  acre 
for  the  crop  on  the  farm,  as  determined 
in  accordance  with  paragraph  (c)  of  this 
section,  minus 

(B)  The  payment  yield  calculated  for 
the  covered  commodity  in  accordance 
with  §§  1412.301  or  1412.302,  as 
applicable. 

(2)  93.5  percent  of  the  average  yield 
per  planted  acre  for  the  crop  on  the 
farm,  as  determined  in  accordance  with 
paragraph  (c)  of  this  section. 

(c)(1)  The  yield  per  planted  acre  for 
covered  commodities  on  the  farm  is 
calculated  as  follows: 

(i)  The  simi  of  the  production  of  the 
crop  for  1998  through  2001  crop  years, 
as  determined  in  accordance  with 


paragraph  (c)(2)  of  this  section,  divided 

by 

(ii)  The  sum  of  the  total  planted  acres 
of  the  crop  for  the  1998  through  2001 
crop  years. 

(2)  The  production  of  the  crop  for 
each  of  the  1998  through  2001  crop 
years  shall  be  the  higher  of  the 
following,  except  in  a  year  in  which  the 
acreage  planted  to  the  crop  was  zero,  in 
which  case,  the  production  for  the  crop 
for  such  year  shall  be  zero: 

(i)  The  total  production  for  the 
applicable  year  based  on  the  production 
evidence  submitted  in  accordance  with 
§1412,304;  or 

(ii)  The  amount  equal  to  the  product 
of: 

(A)  The  total  planted  acres  for  the 
crop,  times 

(B)  75  percent  of  the  harvested 
average  county  yield  for  that  crop 
determined,  where  practicable,  by 
calculating  the  weighted  4-year  average 
of  the  National  Agricultural  Statistics 
Service  (NASS)  harvested  acreage  yields 
for  the  crop  using  the  1998  through 
2001  crop  years. 

(3)  The  NASS  harvested  acreage  yield 
to  be  used  in  paragraph  (c)(2)  of  this 
section  shall  be  based  on: 

(i)  NASS  harvested  irrigated  yield  for 
the  crop,  if  available,  for  producers  who 
irrigated  the  crop  in  the  applicable 
years; 

(ii)  NASS  harvested  non-irrigated 
yield  for  the  crop,  if  available,  for 
producers  who  did  not  irrigate  the  crop 
in  the  applicable  years;  or 

(iii)  NASS  harvested  blended  yield  for 
all  acreage,  regardless  of  whether  or  not 
the  acres  were  irrigated  or  non-irrigated, 
for  all  crops  in  all  counties  where  the 
yields  in  paragraphs  (c)(3)(i)  and  (ii)  of 
this  section  are  unavailable. 

(4)  If  NASS  harvested  acreage  yield 
data  is  not  available,  the  Deputy 
Administrator  shall  assign  a  yield  to  be 
used  in  paragraph  (c){2)(ii)(B)  of  this 
section. 

§  1 41 2.304    Submitting  production 
evidence. 

(a)(1)  Reports  of  production  evidence 
must  be  submitted  by  producers  when 
the  owner  elects  to: 

(i)  Partially  update  the  yield  for  all 
covered  commodities  on  the  farm  in 
accordance  with  §  1412.303;  or 

(ii)  Establish  a  direct  payment  yield 
for  soybeans  or  other  oilseeds  for  the 
farm  in  accordance  with  §  1412.302. 

(2)  Producer  or  third-party 
certification  shall  not  be  accepted  as 
proof  of  production  evidence. 

(3)  Reports  of  production  evidence  for 
all  covered  commodities  shall  be 
provided  to  the  county  committee  of  the 
county  where  the  farm  is 


administratively  located,  by  farm  and 
crop  in  such  manner  as  required  by  CCC 
on  a  CCC-approved  standard,  uniform 
form  designated  by  CCC. 

(b)(1)  When  disposition  of  production 
has  been  through  commercial  channels, 
CCC  may  require  the  producer  to 
furnish  documentary  evidence  in  order 
to  verify  the  information  provided  on 
the  report  of  production.  Acceptable 
evidence  may  include,  but  is  not  limited 
to,  such  items  as: 

(i)  Production  approved  by  the  county 
committee  for  Loan  Deficiency 
Payments; 

(ii)  Commercial  receipts; 

(iii)  Gin  records; 

(iv)  Settlement  sheets; 

(v)  Warehouse  ledger  sheets: 

(vi)  Elevator  receipts  or  load 
summaries,  supported  by  other  evidence 
showing  disposition,  such  as  sales 
documents; 

(vii)  Evidence  from  harvested  or 
appraised  acreage,  approved  for  FCIC  or 
multi-peril  crop  insurance  loss 
adjustment  settlement;  or 

(viii)  Other  production  evidence 
determined  acceptable  by  the  Deputy 
Administrator. 

(2)  Such  production  evidence  must 
show: 

(i)  The  producer's  name. 

(ii)  The  commodity, 

(iii)  The  buyer  or  name  of  storage 
facility, 

(iv)  The  Date  of  transaction  or 
deliver^',  and 

(v)  The  quantity. 

(c)  When  production  of  a  covered 
commodity  has  been  disposed  of 
through  non-commercial  channels,  such 
as  used  for  feed,  grazing,  or  silage,  if 
Loan  Deficiency  Payments  are  not 
available,  but  crop  insurance  records  or 
other  FSA  records  indicate  that  the  use 
of  the  crop  was  for  silage,  hay,  or 
grazing,  then  county  committee  will 
assign  production  for  that  year  based  on 
the  actual  grain  yield  of  three  similar 
farms  for  the  applicable  year.  If 
producers  cannot  meet  any  of  these 
requirements  or  their  crop  suffered  a 
low  yield,  then  75  percent  of  the  county 
average  yield  as  determined  in 
accordance  with  §  1412.302(b)(4)  will  be 
used. 

(d)  CCC  may  verify  the  production 
evidence  submitted  with  records  on  file 
at  the  warehouse,  gin,  or  other  entity 
which  received  or  may  have  received 
the  reported  production. 

§  1 41 2.305    Incorrect  or  false  production 
evidence. 

(a)  If  production  evidence  is  false  or 
incorrect,  as  determined  by  the  county 
committee,  the  county  committee  shall 
determine  whether  the  owner  or 
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producer  submitting  the  production 
evidence  foi  a  farm  acted  in  good  faith 
or  took  action  to  defeat  the  purpose  of 
the  program. 

(b)(1)  If  the  county  committee 
determines  the  production  evidence 
submitted  is  false,  incorrect,  or 
unacceptable,  and  the  owner  or 
producer  who  submitted  the  evidence 
did  not  act  in  good  faith  or  took  action 
to  defeat  the  purpose  of  the  program,  the 
county  committee  shall: 

(i)  Require  a  refund  of  all  direct  and 
counter-cyclical  payments  earned  for 
the  farm  for  the  first  year  such  payments 
were  made; 

(ii)  Reduce  the  counter-cyclical 
payment  yields  for  all  crops  on  the  farm 
to  equal  the  direct  payment  yield  for  all 
crops  except  oilseeds.  For  all  oilseeds 
on  the  farm,  both  the  direct  and  counter- 
cyclical payment  yields  shall  be 
reduced  to  75  percent  of  the  county 
average  yield  as  determined  in 
accordance  with  §  1412.302(b)(4).  That 
yield  shall  then  be  reduced  by  the 
applicable  direct  payment  yield  factor 
in  accordance  with  §  1412.302(a)(1);  and 

(iii)  Subject  to  paragraph  (a)(2)(i)  of 
this  section,  require  a  refund  of  an 
amount  equal  to  the  following  for  each 
covered  commodity  and  peanuts  for 
each  year  the  false,  incorrect  or 
unacceptable  yield  was  used  to  make 
payments  under  the  contract; 

(A)  The  sum  of  the  direct  and  counter- 
cyclical payments  made  using  the  false. 
incorrect  or  unacceptable  evidence, 
minus 

(B)  The  sum  of  the  direct  and  counter- 
cyclical payments  that  would  have  been 
made  based  on  the  yields  established  in 
paragraph  (b)(l)(ii)  of  this  section. 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  if  the  county  committee 
determines  that  the  production  evidence 
submitted  is  false,  incorrect,  or 
unacceptable,  and  the  owner  or 
producer  who  submitted  the  evidence 
did  not  act  in  good  faith  or  took  action 
to  defeat  the  purpose  of  the  program,  the 
Deputy  Administrator  may  take  further 
action,  including  but  not  limited  to  any 
or  all  of  the  following: 

(i)  Make  a  further  yield  reduction  for 
part  or  all  of  the  covered  commodities 
and  peanuts  on  the  farm; 

(ii)  Make  further  payment  reductions 
or  refunds; 

(iii)  Determine  that  the  owner  or 
producer  who  submitted  the  evidence  is 
ineligible  for  participation  in  future 
contracts;  or 

(iv)  Take  other  legal  action. 

(c)  If  the  county  committee 
determines  the  production  evidence 
submitted  is  false,  incorrect,  or 
unacceptable,  and  the  owner  or 
producer  who  submitted  the  evidence 


acted  in  good  faith  and  did  not  take 
action  to  defeat  the  purpose  of  the 
program,  the  county  committee  shall: 

(1)  Correct  the  counter-cyclical  yield 
for  the  applicable  crop  to  equal  the  yield 
that  would  have  been  calculated  in 
accordance  with  4?  1412.303  based  on 
accurate  production  evidence;  and 

(2)  Require  a  refund  of  an  amount 
equal  to  the  following  for  each  covered 
commodity  and  peanuts  for  each  year 
the  false,  incorrect  or  unacceptable  yield 
was  used  to  make  payments  under  the 
contract: 

(i)  The  sum  of  the  direct  and  counter- 
cyclical payments  made  using  the  false, 
incorrect  or  unacceptable  evidence, 
minus 

(ii)  The  sum  of  the  direct  and  counter- 
cyclical payments  that  would  have  been 
made  based  on  the  yields  established  in 
paragraph  (c)(1)  of  this  section. 

Subpart  D— Direct  and  Counter- 
Cyclical  Program  Contract  Terms  and 
Enrollment  Provisions  for  Covered 
Commodities  2002  ttirough  2007  and 
for  Peanuts  2003  ttirough  2007 

§  1 41 2.401     Direct  and  counter-cyclical 
program  contract 

(a)(1)  With  respect  to  Fiscal  Year  2002 
payments,  CCC  will  offer  to  enter  into 
a  contract  with  eligible  producers  of 
covered  commodities  and  historical 
peanut  producers  on  October  1,  2002 
through  the  date  announced  by  CCC. 
With  respect  to  Fiscal  Years  2003 
through  2007,  CCC  shall  offer  to 
annuallv  enter  into  a  contract  with  an 
eligible  producer  on  a  farm  having  base 
acreage  with  respect  to  a  covered 
commodity;  and  for  a  farm  with  peanut 
base  acreage  and  yield  assigned  in 
accordance  with  subpart  G  of  this  part, 
at  the  beginning  of  each  such  fiscal  year 
2003  through  2007  through  the  d^te 
announced  by  CCC  for  each  such  year. 

(2)(i)  Eligible  producers  may  execute 
and  submit  a  contract  to  the  county  FSA 
office  where  the  records  for  the  farm  are 
administratively  maintained  not  later 
than  June  1  of  the  fiscal  year  in  which 
the  direct  and  counter-cyclical 
payments  are  requested. 

(ii)  Becau.se  CCC  will  incur  additional 
expenses  which  may  not  be  possible  to 
quantify  with  certainty,  including  the 
additional  cost  to  ensure  payments  are 
issued  timely  to  all  producers,  a  late 
signup  fee  in  the  amount  of  $100  per 
farm  will  be  assessed  by  CCC  for  any 
farm  enrolled  after  June  1  of  the  fiscal 
year  in  which  the  direct  and  counter- 
cyclical payments  are  requested  unless 
the  Deputy  Administrator  determines  a 
waiver  of  the  late  signup  fee  is 
appropriate.  Enrollment  is  not  allowed 
after  September  30  of  the  fiscal  year  in 


which  the  direct  and  counter-cyclical 
payments  are  requested. 

(3)  Eligible  producers  who  elect  to 
enter  into  a  contract  with  CCC  must 
enroll  all  base  acres  on  the  farm. 
Enrollment  of  fewer  than  all  base  acres 
on  the  farm  is  not  allowed. 

(b)  Eligible  producers  may  withdraw 
from  a  contract  at  any  time  on  or  before 
September  30  of  the  year  of  the  contract 
provided  all  signatories  to  the  contract, 
including  CCC,  agree  to  the  withdraw. 

(c)  All  contracts  shall  expire  on 
September  30  of  the  fiscal  year  of  the 
contract  unless: 

(1)  Withdrawn  in  accordance  with 
paragraph  (b)  of  this  section; 

(2)  Terminated  in  accordance  with 
paragraphs  (d)  or  (e)  of  this  section;  or 

(3)  Terminated  at  an  earlier  date  by 
mutual  consent  of  all  parties,  including 
CCC. 

(d)  A  transfer  or  change  in  the  interest 
of  an  owner  or  producer  in  the  farm  or 
in  acreage  on  the  farm  subject  to  a 
contract  shall  result  in  the  termination 
of  the  contract,  and  a  refund  of  all  direct 
and  counter-cyclical  payments  issued 
for  the  farm.  The  contract  termination 
shall  be  effective  on  the  date  of  the 
transfer  or  change.  Successors  to  the 
interest  in  the  farm  or  crops  on  the  farm 
subject  to  the  contract  may  enroll  the 
farm  in  a  new  contract  and  assume  all 
obligations  under  the  contract,  only 
after  all  direct  and  counter-cyclical 
payments  previously  issued  for  the  farm 
have  been  refunded  to  CCC. 

(e)  In  the  event  a  farm  reconstitution 
is  completed  in  accordance  with  part 
718  of  this  title,  all  producers  with  an 
interest  in  the  base  acres  on  the  farm 
must  sign  a  new  contract  and  provide 
supporting  documentation  as  specified 
in  part  12  of  this  title,  and  parts  1400. 
and  1412  of  this  chapter  not  later  than 
September  30  of  the  fiscal  year  direct 
and  counter-cyclical  payments  are 
requested,  after  receiving  written 
notification  by  the  county  committee 
indicating  the  reconstitution  is 
completed.  If  all  producers  have  not 
signed  the  new  contract  by  September 
30.  no  producers  on  the  contract  will  be 
eligible  for  a  direct  or  counter-cyclical 
payment  for  that  farm  for  the  year  the 
contract  was  terminated. 

§  1 41 2.402    Eligible  producers. 

Producers  eligible  to  enter  into  a 
contract  are; 

(a)(1)  An  owner  of  a  farm  who 
assumes  all  or  a  part  of  the  risk  of 
producing  a  crop; 

(2)  A  producer,  other  than  an  owner, 
on  a  farm  with  a  share-rent  lease  for 
such  farm,  regardless  of  the  length  of  the 
lease,  if  the  owner  of  the  farm  enters 
into  the  same  contract; 
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(3)  A  producer,  other  than  an  owner, 
on  a  farm  who  cash  rents  such  farm 
under  a  lease  expiring  on  or  after 
September  30  of  the  year  of  the  contract 
in  which  case  the  owner  is  not  required 
to  enter  into  the  contract; 

(4)  A  producer,  other  than  an  owner, 
on  an  eligible  farm  who  cash  rents  such 
farm  under  a  lease  expiring  before 
September  30  of  the  year  of  the  contract. 
The  owner  of  such  farm  must  also  enter 
into  the  same  contract;  or 

(5)  An  owner  of  an  eligible  farm  who 
cash  rents  such  fcirm  and  the  lease  term 
expires  before  September  30  of  the  year 
of  the  contract,  if  the  tenant  declines  to 
enter  into  a  contract  for  the  applicable 
year.  In  the  case  of  an  owner  covered  by 
this  paragraph,  direct  and  coiuiter- 
cyclical  payments  shall  not  begin  under 
the  contract  until  the  lease  held  by  the 
tenant  ends. 

(b)  A  minor  child  shall  be  eligible  to 
enter  into  a  contract  only  if  one  of  the 
following  conditions  exist: 

(1)  The  right  of  majority  has  been 
conferred  upon  the  minor  by  court 
proceedings  or  statute; 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property,  and  the 
applicable  program  documents  are 
executed  by  the  guardian;  or 

(3)  A  bond  is  furnished  under  which 

a  surety  guarantees  any  loss  incurred  for 
which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 

§  1 41 2.403    Reconstitutlons. 

Farms  shall  be  reconstituted  in 
accordance  with  part  718  of  this  title. 

§  1 41 2.404    Notification  of  liase  acres. 

The  owner  and  all  producers  on  a 
farm  shall  be  notified  in  vwiting  of  the 
number  of  base  acres  eligible  for 
em-ollment  in  a  contract,  unless  such 
owner  or  producer  requests  in  writing 
that  such  owner  or  producer  not  be 
furnished  with  the  notice. 

§  1 41 2.405    Reducing  twse  acreage. 

(a)(1)  Subject  to  the  limitation  in 
paragraph  {a)(ii)  of  this  section,  a 
permanent  reduction  of  all  or  a  portion 
of  a  farm's  base  acreage  shall  be  allowed 
when  all  owners  of  the  farm  execute  and 
submit  a  written  request  for  such 
reduction  on  a  CCC-approved  standard, 
uniform  form  designated  by  CCC  to  the 
FSA  county  office  where  the  records  for 
the  farm  are  administratively 
maintained. 

(2)  A  permanent  reduction  of  all  or  a 
portion  of  a  farm's  base  acreage  to 
negate  or  reduce  a  program  violation  is 
not  allowed. 

(b)  When  base  acres  on  a  farm  are 
converted  to  a  non-agricultural 
commercial  or  industrial  use,  the  total 


base  acreage  on  the  farm  shall  be 
reduced  accordingly  regardless  of  the 
submission  of  a  request  for  such 
reduction. 

§  1 41 2.406    Succession-in-lnterest  to  a 
direct  and  counter-cyclical  program 
contract. 

(a)  A  succession  in  interest  to  a 
contract  may  be  permitted  if  there  has 
been  a  change  in  the  operation  of  a  farm, 
such  as: 

(1)  A  sale  of  land; 

(2)  A  change  of  operator  or  producer, 
including  a  change  in  a  partnership  that 
increases  or  decreases  the  number  of 
partners; 

(3)  A  foreclosure,  bankruptcy,  or 
involuntary  loss  of  the  farm; 

(4)  A  change  in  producer  shares  to 
reflect  changes  in  the  producer's  share 
of  the  crop(s)  that  were  originally 
approved  on  the  contract;  or 

(5)  As  otherwise  determined  by  the 
Deputy  Administrator,  if  the  succession 
will  not  adversely  affect  nor  defeat  the 
purpose  of  the  program. 

(b)  A  succession  in  interest  to  the 
contract  is  not  permitted  if  CCC 
determines  that  the  change: 

(1)  Results  in  a  violation  of  the 
landlord-tenant  provisions  set  forth  in 
§1412.505;  or 

(2)  Adversely  affects  or  otherwise 
defeats  the  purpose  of  the  program. 

(c)  If  a  producer  who  is  entitled  to 
receive  direct  and  counter-cyclical 
pajTnents  dies,  becomes  incompetent,  or 
is  otherwise  unable  to  receive  the 
payment,  CCC  will  make  the  payment  in 
accordance  with  part  707  of  this  title. 

(d)  A  producer  or  owner  must  inform 
the  county  committee  of  changes  in 
interest  in  base  acres  on  the  farm  not 
later  than: 

(1)  August  1  of  the  fiscal  year  in 
which  the  change  occurs  if  the  change 
requires  a  reconstitution  be  completed 
in  accordance  with  part  718  of  this  title; 
or 

(2)  September  30  of  the  fiscal  year  in 
which  the  change  occurs  if  the  change 
does  not  require  a  reconstitution  be 
completed  in  accordance  with  part  718 
of  this  title. 

{e)(l)  In  any  case  in  which  either  a 
direct  or  counter-cyclical  payment  has 
previously  been  made  to  a  predecessor, 
such  payment  shall  not  be  paid  to  the 
successor,  unless  such  payment  has 
been  refunded  in  full  by  the 
predecessor,  in  accordance  with 
§  1412.401(d).  If  the  predecessor  refunds 
such  payments,  such  producer  shall  not 
be  assessed  interest  in  accordance  with 
part  1403  of  this  chapter. 

(2)  A  succession  in  interest  shall  not 
increase  the  liability  of  CCC. 


§  1 41 2.407    Planting  flexibility. 

(a)  Any  crop  may  be  planted  and 
harvested  on  base  acreage  on  a  farm, 
except  as  limited  elsewhere  in  this 
section.  Any  crop  may  be  planted  on 
DCP  cropland  in  excess  of  the  base 
acreage  on  a  farm. 

(b)  Base  acreage  may  be  hayed  or 
grazed  at  any  time. 

(c)  Harvesting  non-perennial  fruits.     , 
vegetables  (except  lentils,  mung  beans, 
and  dry  peas)  or  wild  rice,  as 
determined  by  the  Deputy 
Administrator,  or  designee,  is 
prohibited  on  base  acreage  of  a  farm 
enrolled  in  a  contract.  Planting 
perennial  fruits,  vegetables  (except 
lentils,  mung  beans,  and  dry  peas)  or 
wild  rice,  as  determined  by  the  Deputv 
Administrator,  is  prohibited  on  base 
acreage  of  a  farm  enrolled  in  a  contract. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (c)  of  this  section,  perennial 
fruits,  vegetables  and  wild  rice  may  be 
planted  on  base  acreage  of  a  farm 
enrolled  in  a  contract,  and  non- 
perennial  fruits,  vegetables  and  wild 
rice  may  be  harvested  on  base  acreage 
of  a  farm  enrolled  in  a  contract  if: 

(1)  A  producer  double-crops  fruits, 
vegetables  or  wild  rice  with  a  covered 
commodity  or  peanuts  in  any  region 
described  in  paragraph  (e)  of  this 
section,  in  which  case  direct  and 
counter-cyclical  payments  will  not  be 
reduced  for  the  planting  or  harvesting  of 
the  fruit,  vegetable  or  wild  rice; 

(2)  The  farm  has  a  histor\-  of  planting 
fruits,  vegetables  or  wild  rice,  as 
determined  by  CCC,  in  which  case  the 
payment  acres  for  the  farm  shall  be 
reduced  on  an  acre-for-acre  basis  ;  or 

(3)  The  producer  has  a  history  of 
planting  a  specific  fruit,  specific 
vegetable  or  wild  rice,  as  determined  by 
CCC.  the  producer  may  plant  and 
harvest  the  specific  fruit,  specific 
vegetable  or  wild  rice  for  which  the 
producer  has  a  planting  history,  subject 
to  the  following: 

(i)  The  acreage  harvested  shall  not 
exceed  the  simple  average  of  the  sum  of 
acreage  of  the  specific  fruit,  specific 
vegetable  or  wild  rice  planted  for 
harvest  by  the  producer  during  the  crop 
years  1991  through  1995  or  1998 
through  2001,  but  not  both,  as 
determined  by  the  producer,  excluding 
any  year  in  which  the  specific  fruit, 
specific  vegetable  or  wild  rice  was  not 
planted;  and 

(ii)  The  payment  acres  for  the  farm 
shall  be  reduced  on  an  acre-for-acre 
basis; 

(e)  Double-cropping  for  purposes  of 
this  section  means  planting  for  harvest 
fruits,  vegetables  or  wild  rice  on  the 
same  acres  in  cycle  with  a  covered 
commodity  or  peanuts  planted  and 
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harvested  for  grain  or  lint  in  a  12-nionth 
period  under  normal  growing 
conditions  for  the  region  and  being  able 
to  repeat  the  same  cycle  in  the  following 
12-month  period.  For  purposes  of  this 
part,  the  following  counties  have  been 
determined  to  be  regions  having  a 
historv'  of  double-cropping  covered 
commodities  or  peanuts  with  fruits. 
vegetables  or  wild  rice.  State 
committees  have  established  the 
following  counties  as  regions  within 
their  respective  States: 

Alabama 

Baldwin.  Barbour.  Butler.  Chambers. 
Chilton.  Clarke.  Covington.  Cullman.  Geneva. 
Greene,  laik.son.  lefferson.  Lee.  Madison. 
Mobile.  Montgomer\,  Randolph.  Sumter 
Talladega.  Walker,  and  VVashingtnn- 

Alaska 
None. 

Arkansas 

Ashley,  Benton.  Clay.  Crawford.  Cross, 
Faulkner.  Franklin.  Independence.  lackson. 
Jefferson,  Lee,  Lin(,uln,  Logan.  Lonoke. 
Phillips.  Pulaski.  St.  Francis.  Sebastian. 
Woodruff,  and  Yell. 

Arizona 

Cochise.  Graham,  Greenlee,  LaPaz. 
Maricopa,  Pima.  Pinal,  and  Yuma,. 

California 

Alameda  .Amador.  Butte,  Colusa,  Contra 
Costa.  Fresno.  Glenn.  Imperial,  Kern,  Kings, 
Madera.  Merced.  Riverside.  Sacramento.  San 
Benito.  San  loaquin,  Santa  Clara.  Siskiyou, 
Solano,  Sonoma.  Stanislaus.  Sutter.  Tehama. 
Tulare.  Yolo,  and  Yuba. 

Caribbean  Office 
None. 

Connecticut 

None. 
Colorado 

.None 

Delawart- 
'Kent.  New  Castle,  and  Sussex. 

Florida 

.Ml  counties  except  Monroe. 

Georgia 

.Ml  counties. 
Hawaii 

None, 
Idaho 

None. 
Illinois 

Bureau.  C^aihtiun.  Cass.  Clark.  Crawford. 
DeKalb,  Edgar.  Effingham.  Gallatin,  Iroquois, 
lersev,  Kankakee,  Lawrence.  LaSalle,  Lee. 
Madison.  Marion.  Mason.  Monroe.  Randolf. 
St.  Clair.  Union.  Vermilion.  White,  and 
Whiteside 


biiiiaiHi 

.Mien.  Bartliolenii'w.  Gibson.  Hamilton, 
lackson.  Kno\.  LaCirange.  Lake.  LaPorte, 
Madison.  Miami.  Posey.  Sullivan, 
Windeiilierg.  .md  Warrick. 

Kossuth,  Mit(  hell,  Palo  Alto,  and 
Winnebago. 

Kansas 
None. 

ktntiicky 
Daviess. 

Louisiana 

.■\voyelles.  Franklin.  Grant.  Morehouse, 
Rapides,  and  West  (;arroll. 

Maine 
None. 

Manland 

Baltimore.  Calvert.  Caroline,  Carroll, 
Dorchester.  Harford,  Kent.  Queen  .^nnes,  St. 
.Mary's.  Somerset,  Talbot,  Wicomico,  and 
Worcester. 

Massachusetts 

None. 
Michigan 

None. 

Minnesota 

Blue  Earth.  Brown.  C^arver.  Cottonwood. 
Dakota.  Dodge.  Faribault,  Fillmore,  Freeborn. 
Goodhue.  Houston.  Kandiyohi.  Le  Sueur, 
Martin.  .McLeod.  Meeker.  Mower.  Nicollet. 
Olmsted.  Redwood,  Renville,  Rice,  Scott. 
Siblev.  Steele.  VVa.seca,  Wahasha,  Watonwan, 
and  Winona. 

Mississippi 

Calhoun.  Carroll.  Coahoma.  Covington. 
DeSota.  (ieorgia.  Humphrevs.  lefferson  Davis. 
Lcjwndes,  Marshall,  M<jnr(je.  Montgomery, 
Prentiss  and  Rankin 

Missouri 

Barton.  Butler.  Cape  Girardeau.  Dade, 
Dunklin,  lasper.  Lawrence,  Mississippi,  New 
Madrid,  Newton.  Ripley.  Scott,  and 
Stoddard. 

Montana 

None. 
Nebraska 

None. 
Nevada 

None. 
New  lersev 

.Mlantu  ,  Burlington.  Camden,  Cape  May. 
Cumberland,  (iloiu  ester.  Hunterdon.  Mercer, 
Middlesex,  Monmouth.  Morris.  0(  ean. 
Salem,  Somerset.  Sussex,  and  Warren. 

New  Hampsbirf 

None. 
New  Mexico 

Chaves.  Curry.  Dona  Ana.  Eddv.  Hidalgo. 
Lea.  Luna.  Quay,  Roosevelt.  San  [uan.  and 
.Sierra 


New  York 
Orange  and  Suffolk. 

North  Carolina 

Beaufort.  Bertie.  Bladen.  Brunswick. 
Cabarrus,  Camden,  Carteret,  Caswell. 
Catawba.  Chatham,  Chowan.  Cleveland. 
Columbus.  Craven,  Cumberland,  Currituck. 
Dare.  Duplin.  Edgecombe,  Franklin,  Gaston, 
Gates,  Granville.  Greene.  Halifax,  Harnett. 
Hertford,  Hoke,  Hyde,  Johnston,  Jones,  Lee, 
Lenoir,  Lincoln,  Martin,  Mecklenburg.^ 
Montgomery,  Moore.  Nash,  New  Hanover, 
Northampton,  Onslow,  Pamlico.  Pasquotank, 
Pender,  Perquimans,  Pitt,  Richmond, 
Robeson,  Rockingham,  Rutherford,  Sampson. 
Scotland.  Stokes.  Tyrell,  Union,  Wake. 
Warren,  Washington,  Wayne,  Wilkes,  Wilson, 
and  Yadkin. 

North  Dakota 

None. 

Ohio 

Champaign.  Clermont.  Fulton,  Lucas, 
Miami,  Morgan,  Muskingham,  Sc:ioto.  and 
Stark. 

Oklahoma 

Adair,  Alfalfa.  Beckham,  Blaine,  Bryan, 
Caddo,  Canadian.  Carter.  Cherokee. 
Cleveland,  Cotton,  Custer,  Delaware,  Dewey. 
Ellis,  Garfield,  Garvin,  Grady,  Grant,  Greer, 
Harmon.  Haskell.  Hughes,  Jackson,  Jefferson, 
Kay.  Kingfisher,  Kiowa,  LeFlore,  Logan, 
Love.  McClain.  Mcintosh,  Major,  Marshall. 
Maves.  Muskogee.  Noble,  Nowata,  Okmulgee, 
Osage,  Pawnee,  Payne,  Pittsburg. 
Pottawatomie.  Roger  Mills,  Rogers, 
Sequoyah,  Stephens,  Tillman,  Tulsa, 
Wagoner.  Washita.  Woods,  and  Woodward. 

Oregon 

Benton,  Clackamas,  Columbia,  Jackson, 
Josephine,  Lane,  Linn,  Marion,  Morrow, 
.Multnomah,  Polk,  Umatilla,  Washington,  and 
Yamhill. 

Pennsylvania 

.Adams,  Bucks,  Centre,  Chester. 
Cumberland,  Delaware,  Franklin,  Indiana, 
Lancaster,  Montgomery.  Northumberland, 
Schuylkill,  and  York. 

Puerto  Rico 

None. 
Rhode  Island 

None. 
South  Carolina 

.Ml  counties. 
South  Dakota 

.None. 

Tennessee 

Bledsoe,  Cannon,  Cocke,  Coffee,  Crockett, 
Dickson.  Dyer.  Fayette,  Gibson.  Giles. 
Greene,  Grundy,  Hardeman,  Haywood, 
Jefferson,  Knox,  Lake,  Lauderdale,  Lawrence, 
Lincoln.  Madison,  Maury,  Obion,  Overton, 
Pickett,  Rhea,  Robertson,  Rutherford, 
Sumner.  Unicoi,  VanBuren,  Warren, 
Washington,  Wayne,  White.  Williamson,  and 
Wilson. 
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Texas 

Atascosa,  Bailey,  Baylor,  Brooks,  Cameron. 
Castro,  Cochran,  Cottle,  Dallam,  Dawson, 
Deaf  Smith,  Dimmit,  Duval,  Floyd,  Foard, 
Frio,  Gaines,  Hale,  Hartley,  Haskell,  Hidalgo. 
Hockley,  Jim  Wells,  Kleberg,  Knox,  Lamb, 
LaSalle,  Lubbock,  Lynn,  Maverick,  Medina, 
Moore,  Parmer,  Presidio,  San  Patricio. 
Sherman,  Starr,  Swisher,  Terry,  Uvalde, 
Webb,  Willacy,  Wilson,  Yoakum,  and  Zavala. 

Utah 

None. 
Vermont 

None. 
Virginia 

Accomack,  Albemarle,  Alleghany,  Amelia, 
Amherst,  Appomattox,  Augusta,  Bath, 
Bedford,  Bland,  Botetourt,  Brunswick. 
Buchanan,  Buckingham,  Campbell,  Caroline, 
Carroll.  Charles  City,  Charlotte,  Chesapeake, 
Chesterfield,  Clarke,  Craig,  Culpeper, 
Cumberland,  Dickenson,  Dinwiddle,  Essex, 
Fairfax,  Fauquier.  Floyd,  Fluvanna,  Franklin, 
Frederick,  Giles,  Gloucester.  Goochland. 
Grayson,  Greene,  Greensville,  Halifax, 
Hanover,  Henrico,  Henry,  Highland,  Isle  of 
Wight,  James  City,  King  and  Queen.  King 
George.  King  William,  Lancaster,  Lee, 
Loudoun,  Louisa.  Lunenburg.  Madison. 
Mathews.  Mecklenburg,  Middlesex, 
Montgomery.  Nelson.  New  Kent. 
Northampton.  Northumberland.  Nottoway. 
Orange.  Page,  Patrick,  Pittsylvania. 
Powhatan,  Prince  Edward,  Prince  George. 
Prince  William.  Pulaski,  Rappahannock. 
Richmond,  Roanoke,  Rockbridge, 
Rockingham,  Russell,  Scott,  Shenandoah, 
Smyth,  Southampton,  Spotsylvania,  Stafford, 
Suffolk,  Surry,  Sussex,  Tazewell.  Virginia 
Beach.  Warren.  Washington,  Westmoreland, 
Wise,  Wythe,  and  York. 

Washington 

Yakima. 
lVe.<;/  Virginia 

None. 
Wisconsin 

Adams,  Calumet.  Columbia,  Dane,  Dodge, 
Dunn.  Fond  du  Lac.  Green.  Green  Lake.  Iowa, 
Kenosha.  Milwaukee,  Portage,  Racine. 
Richland.  Rock.  St.  Croix,  Sauk.  Walworth. 
Waukesha.  Waushara,  and  Winnebago. 

Wyoming 
None. 

(f)  Any  acreage  reduction  required  by 
paragraph  (d)  of  this  section  will  be 
applied  beginning  with  the  covered 
commodity  with  lowest  direct  payment 
amount  per  acre  until  the  acreage 
reduction  amount  is  satisfied.  Producers 
may  agree  to  adjust  the  acre  reduction 
between  covered  commodities  on  the 
farm,  only  to  the  extent  the  total  acre 
reduction  amount  does  not  change  for 
the  farm,  and  all  producers  affected  by 
the  adjustment  agree  to  the  adjustment 
in  writing. 

(g)  For  the  purposes  of  this  part, 
fruits,  vegetables  and  wild  rice  planted 


on  base  acreage  of  a  farm  under 
contract: 

(1)  Shall  be  considered  harvested  at 
the  time  of  planting,  unless  the 
producer  pays  a  fee  to  cover  the  cost  of 
a  farm  visit,  in  accordance  with  part  718 
of  this  title,  to  verify  that  the  fruit, 
vegetable  or  wild  rice  has  been 
destroyed  before  harvest,  as  determined 
by  the  Deputy  Administrator. 

(2)  Shall  not  be  considered  as  planted 
to  a  fruit,  vegetable  or  wild  rice  when 
reported  by  a  producer  on  the  farm  with 
an  intended  use  of  green  manure  or 
forage,  as  determined  by  the  Deputy 
Administrator,  and  a  fee  to  cover  the 
cost  of  a  farm  visit  is  paid  by  the 
producer,  in  accordance  with  part  718 
of  this  title,  to  verifv'  that  the  crop  has 
not  been  harvested. 

(h)  Fruits  and  vegetables  include  but 
are  not  limited  to  all  nuts  except 
peanuts,  certain  fruit-bearing  trees  and: 
acerola  (barbados  cherr\').  antidesma. 
apples,  apricots,  aragula.  artichokes, 
asparagus,  atemoya  (custard  apple), 
avocados,  babaco  papayas,  bananas, 
beans  (except  soybeans,  mung,  adzuki, 
faba,  and  lupin),  beets — other  than 
sugar,  blackberries,  blackeye  peas, 
blueberries,  bok  spare  choy, 
boysenberries,  breadfruit,  broccoflower, 
broccolo-cavalo,  broccoli,  brussel 
sprouts,  cabbage,  cailang,  caimito. 
calabaza.  carambola  (star  fruit), 
calaboose,  carob.  carrots,  cascadeberries, 
cauliflower,  celeriac,  celery,  chayote. 
cherimoyas  (sugar  apples),  canary 
melon,  cantaloupes,  cardoon,  casaba 
melon,  cassava,  cherries,  chickpeas/ 
garbanzo  beans,  Chinese  bitter  melon, 
chicory,  Chinese  cabbage,  Chinese 
mustard,  Chinese  water  chestnuts, 
chufes,  citron,  citron  melon,  coffee. 
coUards,  cowpeas,  crabapples. 
cranberries,  cressie  greens,  crenshaw 
melons,  cucumbers,  currants,  cushaw. 
daikon,  dasheen,  dates,  dry  edible 
beans,  dunga.  eggplant,  elderberries 
elut,  endive,  escarole,  etou,  feijoas,  figs, 
gai  lien,  gallon,  galanga,  genip, 
gooseberries,  grapefruit,  grapes, 
guambana,  guavas,  guy  choy,  honeydew 
melon,  huckleberries,  jackfruit, 
Jerusalem  artichokes,  jicama,  jojoba, 
kale,  kenya,  kiwifruit,  kohlrabi, 
kumquats,  leeks,  lemons,  lettuce, 
limequats,  limes,  lobok,  loganberries, 
longon,  loquats,  lotus  root,  lychee 
(litchi),  mandarins,  mangos, 
marionberries,  mar  bub.  melongene, 
mesple,  mizuna,  mongosteen,  moqua. 
mulberries,  murcotts,  mushrooms, 
mustard  greens,  nectarines,  ny  Yu.  okra. 
olallieberries,  olives,  onions,  opo, 
oranges,  papaya,  paprika,  parsnip, 
passion  fruits,  peaches,  pears,  peas,  all 
peppers,  persimmon,  persian  melon, 
pimentos,  pineapple,  pistachios. 


plantain,  plumcots,  plums, 
pomegranates,  potatoes,  prunes, 
pummelo.  pumpkins,  quinces, 
radiochio,  radishes,  raisins,  raisins 
(distilling),  rambutan,  rape  greens, 
rapini,  raspberries,  recao.  rhubarb, 
rutabaga,  santa  claus  melon.  sa]sif\', 
saodilla.  sapote.  savory,  scallions. 
shallots,  shiso.  spinach,  squash. 
strawberries,  suk  gat,  swiss  chard,  sweet 
corn,  sweet  potatoes,  tangelos. 
tangerines,  tangos,  tangors,  taniers.  taro 
root,  tau  chai,  teff,  tindora,  tomatillos. 
tomatoes,  turnips,  turnip  greens, 
watercress,  watermelons,  white  sapote, 
yam,  and  yam  yu  choy. 

(i)  For  2002  contracts  only,  fruits, 
vegetables,  and  wild  rice  may  be 
planted  on  excess  base  acres.  Such 
plantings  shall: 

(1)  Not  be  a  violation  of  the  contract 

(2)  Result  in  a  reduction  of  direct  and 
counter-cyclical  payments  in 
accordance  with  paragraph  (f)  of  this 
section. 

Subpart  E — Financial  Considerations 
Including  Sharing  Direct  and  Counter- 
Cyclical  Payments 

§  1 41 2.501     Limitation  of  direct  and 
counter-cyclical  payments. 

(a)  The  sum  total  of  all  annual  direct 
payment  amounts  shall  not  exceed  the 
amounts  specified  in  part  1400  of  this 
chapter. 

(b)  The  sum  total  of  all  annual 
counter-cyclical  payment  amounts  shall 
not  exceed  the  amounts  specified  in  part 
1400  of  this  chapter. 

(c)  The  amount  of  2002  direct  and 
counter-cyclical  payments  for  a  farm 
shall  not  exceed  the  maximum  amount 
that  would  have  been  paid  based  on  the 
number  of  persons  as  determined  in 
accordance  with  part  1400  of  this 
chapter  on  the  farm  as  of  May  13.  2002. 

(d)  The  provisions  of  part  1400  of  this 
chapter  apply  to  this  part. 

§  1 41 2.502     Direct  payment  provisions. 

(a)  For  2003  through  2007  contracts, 
a  final  direct  payment  shall  be  made  to 
eligible  producers  on  a  farm  enrolled  in 
a  contract  with  respect  to  covered 
commodities  and  peanuts  for  which 
payment  yields  and  base  acres  are 
established  on  or  after  October  1  of  the 
fiscal  vear  following  the  fiscal  year  of 
the  contract  in  which  the  direct 
payment  was  earned. 

(b)  For  2003  through  2007  contracts, 
at  the  option  of  the  producer.  50  percent 
of  the  direct  payment  for  the  farm  with 
respect  to  covered  commodities  and 
peanuts  for  which  payment  yields  and 
base  acres  are  established,  sball  be  paid 
in  any  month  from  December  through 
September  of  the  fiscal  year  of  the 
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contract,  as  requested  by  the  producer, 
as  an  advance  direct  payment.  For  any 
producer  to  receive  an  advance  direct 
payment,  all  producers  sharing  in  the 
direct  payments  for  the  farm  must; 

(1)  Be  in  compliance  with  all 
requirements  of  the  contract  and  the 
requirements  in  this  part  at  the  time  of 
the  advance  payment;  and 

(2)  Sign  the  contract  designating 
payment  shares  and  provide  supporting 
documentation  as  specified  in  part  12  of 
this  title  and  parts  1400  and  1405  of  this 
chapter,  if  applicable.  If  all  producers 
on  the  farm  have  not  signed  the  contract 
designating  payment  shares  in 
accordance  with  this  paragraph,  then  no 
producer  shall  be  eligible  for  anv 
payment  for  that  farm  for  that  contract. 

(c)  If  a  producer  declines  to  accept,  or 
is  determined  to  be  ineligible  for  all  or 
any  part  of  the  producer's  share  of  the 
direct  payment  computed  for  the  farm 
in  accordance  with  the  provisions  of 
this  section: 

(1)  The  payment  or  portions  thereof 
shall  not  become  available  for  any  other 
producer;  and 

(2)  The  producer  shall  refund  to  CCC 
anv  amounts  representing  payments  that 
exceed  the  payments  determined  by 
CCC  to  have  been  earned  under  the 
program,  authorized  by  this  part.  Part 
1403  of  this  chapter  shall  be  applicable 
to  all  unearned  payments. 

(d)  The  payment  rates  used  to 
calculate  direct  payments  with  respect 
to  covered  commodities  and  peanuts  on 
a  farm  enrolled  in  a  contract  shall  be  as 
follows: 

(1)  Wheat— S0.52/bu. 
(2)Com— S0.28/bu. 

(3)  Grain  sorghum— SO. 35/bu. 

(4)  Barley- S0.24/bu. 

(5)  Oats— S0.024/bu. 

(6)  Upland  cotton— SO. 0667/lb.     ' 

(7)  Rice— S2.35/cwt. 

(8)  Soybeans— S0.44/bu. 

(9)  Other  oilseeds— SO. 0080/lb. 

(10)  Peanuts— S36.00/ton. 

(e)  For  2003  through  2007  contracts, 
subject  to  the  limitation  in  accordance 
with  §  1412.501  and  part  1400  of  this 
chapter,  the  final  direct  payment 
amount  to  be  paid  to  the  producers  on 
a  farm  enrolled  in  a  contract  with 
respect  to  the  covered  commodities  and 
peanuts  for  which  payment  yields  and 
base  acres  are  established  shall  be  equal 
to  the  product  of; 

(1)  The  payment  rate  specified  in 
paragraph  (d)  of  this  section,  multiplied 
by 

(2)  The  payment  acres  of  the  covered 
commodity  and  peanuts  on  the  farm 
enrolled  in  a  contract,  minus  anv  acre 
reduction  in  accordance  with 

§  1412.407(g),  multiplied  by 


(3)  The  payment  yield  for  the  covered 
commodity  and  pe-anuts  on  the  farm 
enrolled  in  a  contract  as  determined  in 
accordance  with  <^  1412.301.  §  1412.302 
and  subpart  C  of  this  part,  minus 

(4)  Anv  reduction  calculated  in 
accordance  with  subpart  F  of  this  part, 
minus 

(5)  Any  advance  payment  received  in 
accordance  with  paragraph  (b)  of  this 
section. 

(f)  For  2002  contracts,  the  direct 
payment  am(junt  to  be  paid  to  the 
producers  on  a  farm  enrolled  in  a 
contract  with  respect  to  the  covered 
commodities  for  which  payment  yields 
and  base  acres  are  established  shall  be 
equal  to  the  result  of  the  amount 
calculated  in  accordance  with 
paragraphs  (e)(1)  through  (3)  of  this 
section  minus  all  of  the  following: 

(1)  Any  amount  of  payment  received 
under  a  production  flexibility  contract 
for  fiscal  year  2002  in  accordance  with 
the  Federal  Agriculture  Improvement 
andReform  Actof  1996: 

(2)  Any  reduction  calculated  in 
accordance  with  subpart  F  of  this  part, 
with  credit  for  any  amount  reduced 
under  the  production  flexibility  contract 
for  the  farm  for  fiscal  year  2002  for  the 
same  contract  violation;  and 

(3)  Any  reduction  calculated  in 
accordance  with  §  1412.407(j). 

(g)(1)  The  payment  of  any  amount  due 
any  producer  on  a  farm  enrolled  in  a 
contract  shall  be  made  only  after  all  the 
producers  subject  to  the  contract  are 
determined  to  be  in  full  compliance 
with  the  contract  and  the  requirements 
in  this  part. 

(2)  A  producer  on  a  farm  enrolled  in 
a  contract  may  receive  a  payment 
amount  due  without  respect  to  the 
eligibility  of  other  producers  on  the 
farm  if; 

(i)  The  producer  is  in  full  compliance 
with  the  contract  and  the  requirements 
in  this  part: 

(ii)  The  payment  of  such  amount  does 
not  affect  adversely  nor  defeat  the 
purpose  of  the  program,  as  determined 
by  the  Deputy  Administrator:  and 

(iii)  The  payment  is  approved  by  the 
Deputy  Administrator. 

(h)  For  2002  contracts,  the  direct 
payment  amount  to  be  paid  to  the 
historical  peanut  producer  shall  be 
made  to  the  historical  peanut  producer 
on  the  base  and  yield  established  for  the 
historical  peanut  producer,  in 
accordance  with  subpart  G  of  this  part. 

§  1 41 2.503    Counter-cyclical  payment 
provisions. 

(a)  For  the  2002  through  2007 
contracts,  a  counter-cyclical  payment 
shall  be  made  to  eligible  producers  on 
a  farm  enrolled  in  a  contract  with 


respect  to  covered  commodities  for 
which  payment  yield  and  base  acres  are 
established,  and  with  respect  to  peanuts 
on  a  farm  eiuolled  in  a  contract  for  2003 
through  2007: 

(1)  Only  if  the  effective  price  for  the 
covered  commodity  or  peanuts,  as 
determined  in  accordance  with 
paragraph  (b)  of  this  section,  is  less  than 
the  target  price  of  the  covered 
commodity  or  peanuts,  respectively,  as 
determined  in  accordance  with 
paragraph  (c)  of  this  section. 

(2)  As  soon  as  practical,  as 
determined  by  the  Deputy 
Administrator,  after  the  end  of  the  12- 
month  marketing  year  for  the  covered 
commodity  or  peanuts,  as  applicable. 

(b)  For  the  purposes  of  paragraphs  (a) 
and  (g)  of  this  section,  the  effective  price 
for  a  covered  commodity  and  peanuts, 
respectively,  is  equal  to  the  sum  of  the 
following: 

(1)  The  higher  of: 

(i)  The  national  average  market  price 
received  by  producers  during  the  12- 
month  marketing  year  for  the  covered 
commodity  or  peanuts,  as  applicable,  as 
determined  by  the  Secretary;  or 

(ii)  For  2002  and  2003  crop  years  the 
following  rates: 
(A)  Wheat— $2.80/bu. 
(B)Corn— Sl.98/bu. 

(C)  Grain  sorghum— Si. 98/bu. 

(D)  Barley— $1.88/bu. 

(E)  Oats— SI. 35/bu. 

(F)  Upland  cotton— $0.52/lb. 

(G)  Rice— $6.50/cwt. 
(H)  Soybeans— S5.00/bu. 

(1)  Other  oilseeds— S0.0960/lb. 
(I)  Peanuts— S355.00/ton. 

(iii)  For  2004  through  2007  crop  years 
the  following  rates: 
(A)  Wheat— $2.75/bu. 
(B)Corn— S1.95/bu. 

(C)  Grain  sorghum— $1.95/bu. 

(D)  Barley— $1.85/bu. 
(E)Oats— $1.33/bu. 

(F)  Upland  cotton— S0.52/lb. 

(G)  Rice— $6.50/cwt. 
(H)  Soybeans— $5. 00/bu. 

(I)  Other  oilseeds— S0.0930/lb. 
(J)  Peanuts— $355.00/ton. 

(2)  The  direct  payment  rate  for  the 
covered  commodity  as  provided  in 
§  1412.502(d). 

(c)  For  the  purposes  of  paragraphs  (a) 
and  (g)  of  this  section,  the  target  prices 
are  as  follows: 

(1)  For  2002  and  2003  crop  years: 

(i)  Wheat— S3. 86/bu. 

(ii)  Corn- $2.60/bu. 

(iii)  Grain  sorghum— S2.54/bu. 

(iv)  Barley- $2.21/bu. 

(y)Oats— $1.40/bu. 

(vi)  Upland  cotton— $0.7240/lb. 

(vii)  Rice— $  10.50/ cwt. 

(viii)  Soybeans — $5.8Q/bu. 
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(ix)  Other  oilseeds— $0.0980/lb. 
(x)  Peanuts — $495.00/ton. 

(2)  For  2004  through  2007  crop  years: 
(i)  Wheat— $3.92/bu. 
(ii)  Com — $2.63/bu. 
(iii)  Grain  sorghum — $2.57/bu. 
(iv)  Barley— $2.24/bu. 
(v)  Oats— $1.44/bu. 
(vi)  Upland  cotton— $0.7240/lb. 
(vii)  Rice— $10.50/cwt. 
(viii)  Soybeans — $5.80/bu. 
(ix)  Other  oilseeds— $0.1010/lb. 
(x)  Peanuts— $495.00/ton. 

(d)  The  payment  rate  used  to  calculate 
counter-cyclical  pajrments  with  respect 
to  covered  commodities  and  peanuts  for 
which  payment  yields  and  base  acres 
are  established  on  a  farm  enrolled  in  a 
contract  is  equal  to  the  result  of: 

(1)  The  target  price  of  the  covered 
commodity  as  determined  in  accordance 
with  paragraph  (c)  of  this  section,  minus 

(2)  The  effective  price  of  the  covered 
commodity  as  determined  in  accordance 
with  paragraph  (b)  of  this  section. 

(e)  For  2002  through  2007  contracts, 
when  counter-cyclical  payments  are 
required  in  accordance  with  paragraph 
(a)  of  this  section,  subject  to  the 
limitation  in  accordance  with 

§  1412.501  and  part  1400  of  this  chapter, 
the  final  counter-cyclical  payment 
amoimt  to  be  paid  to  producers  on  a 
farm  enrolled  in  a  contract  with  respect 
to  the  covered  commodities  and  peanuts 
for  which  payment  yields  and  base  acres 
are  established  shall  be  equal  to  the 
product  of: 

(1)  The  payment  rate  determined  in 
accordance  with  paragraph  (d)  of  this 
section,  multiplied  by 

(2)  The  payment  acres  of  the  covered 
commodity  and  peanuts,  as  applicable, 
minus  any  acre  reduction  in  accordance 
with  §  1412,407(g),  multiplied  by 

(3)(i)  The  payment  yield  for  the 
covered  commodity  or  peanuts  on  the 
farm  eruolled  in  a  contract  as 
determined  in  accordance  with 
§  1412.303  and  subpart  G  of  this  part  if 
the  owner  of  the  farm  elected  base 
acreage  for  the  farm  in  accordance  with 
§  1412.201(a)(2),  or  the  owner  elected  to 
not  update  the  pajmient  yields  for  the 
covered  commodities  on  the  farm,  or 

(ii)  The  updated  payment  yield  for  the 
covered  commodity  on  the  farm 
enrolled  in  a  contract  as  determined  in 
accordance  with  §  1412.303  if  the  owner 
of  the  farm  elected  base  acreage  for  the 
farm  in  accordance  with 
§  1412.201(a)(1)  and  elected  to  update 
the  yields  for  the  covered  commodities 
on  the  farm  in  accordance  with 
§  1412.303,  minus 

(4)  Any  reduction  calculated  in 
accordance  with  subpart  F  of  this  part 
that  was  not  satisfied  by  a  reduction  in 


the  direct  payments  for  the  farm 
calculated  in  accordance  with 
§  1412.502(e),  minus 

(5)  Any  partial  advance  payment 
received  in  accordance  with  paragraphs 
(f)  or  (g)  of  this  section. 

(f)  For  2002  through  2006  contracts, 
advance  counter-cyclical  payments  shall 
be  paid,  at  the  request  of  the  producer, 
if  the  Secretary  determines  that  a 
counter-cyclical  payment  for  the 
covered  commodity  or  peanuts, 
respectively,  will  be  required  in 
accordance  with  paragraph  (a)(1)  of  this 
section. 

(1)  The  first  advance  counter-cyclical 
payment  shall: 

(i)  Be  calculated  in  accordance  with 
paragraphs  (e)(1)  through  (4)  of  this 
section; 

(ii)  Be  an  amount  determined  by  the 
Secretary  not  to  exceed  35  percent  of  the 
projected  counter-cyclical  payment  for 
the  covered  commodity  or  peanuts, 
respectively; 

(iii)  Not  be  made  earlier  than  October 
1  after  the  end  of  the  contract  year  in 
which  the  counter-cyclical  payment  was 
earned;  and 

(iv)  To  the  maximum  extent  practical, 
be  made  no  later  than  October  31  after 
the  end  of  the  contract  year  in  which  the 
counter-cyclical  payment  was  earned. 

(2)  The  second  partial  advance 
counter-cyclical  payment  shall: 

(i)  Be  calculated  in  accordance  with 
paragraphs  (e)(1)  through  (4)  of  this 
section. 

(ii)  Be  an  amount  determined  by  the 
Secretary  not  to  exceed  the  result  of; 

(A)  70  percent  of  the  projected 
counter-cyclical  payment,  including  any 
revision  thereof,  for  the  covered 
commodity  or  peanuts,  respectively, 
minus 

(B)  The  amount  of  payment  made 
under  paragraph  (f)(1)  of  this  section; 
and 

(iii)  Not  be  made  earlier  than  February 
1  after  the  end  of  the  contract  year  in 
which  the  counter-cyclical  payment  was 
earned. 

(g)  For  2002  contract,  the  counter- 
cyclical payment  amount  to  be  paid  to 
the  historic  peanut  producer  shall  be 
made  using  the  base  and  yield 
established  for  the  historic  peanut 
producer,  in  accordance  with  subpart  G 
of  this  part. 

(h)  For  2007  contracts,  an  advance 
counter-cyclical  payment  shall  be  paid, 
at  the  request  of  the  producer,  if  the 
Secretary  determines  that  a  counter- 
cyclical payment  for  the  covered 
commodity  or  peanuts  will  be  required 
in  accordance  with  paragraph  (a)(1)  of 
this  section.  The  advance  payment 
shall: 


(1)  Be  calculated  in  accordance  with 
paragraphs  (e)(1)  through  (e)(4)  nf  this 
section; 

(2)  Not  exceed  40  percent  of  the 
projected  counter-cyclical  payment  for 
the  covered  commodity  or  peanuts, 
respectively,  as  determined  by  the 
Secretary:  and 

(3)  Be  made  after  the  first  6  months  of 
the  marketing  year  of  the  covered 
commodity  or  peanuts,  as  applicable. 

(i)  If  a  producer  declines  to  accept,  or 
is  determined  to  be  ineligible  for  all  or 
any  part  of  the  producer's  share  of  the 
counter-cyclical  payment  computed  for 
the  farm  in  accordance  with  the 
provisions  of  this  section: 

(1)  The  payment  or  portions  thereof 
shall  not  become  available  for  any  other 
producer;  and 

(2)  The  producer  shall  refund  to  CCC 
any  amounts  representing  payments  that 
exceed  the  payments  determined  by 
CCC  to  have  been  earned  under  the 
program  authorized  by  this  part.  Part 
1403  of  this  chapter  shall  be  applicable 
to  all  unearned  payments. 

(i)(A)  The  payment  of  any  amount  due 
any  producer  on  a  farm  enrolled  in  a 
contract  shall  be  made  only  after  all  the 
producers  subject  to  the  contract  are 
determined  to  be  in  full  compliance 
with  the  contract  and  the  requirements 
in  this  part. 

(B)  A  producer  on  a  farm  enrolled  in 
a  contract  may  receive  a  payment 
amount  due  without  regard  to  the 
eligibility  of  other  producers  on  the 
farm  if: 

[1)  The  producer  is  in  full  compliance 
with  the  contract  and  the  requirements 
in  this  part; 

{2]  The  payment  of  such  amount  does 
not  adversely  affect  nor  defeat  the 
purpose  of  the  program,  as  dstermined 
by  the  Deputy  Administrator,  or 
designee;  and 

(3)  The  payment  is  approved  by  the 
Deputy  Administrator,  or  designee. 

(j)  The  producers  on  a  farm  who 
receive  any  advance  counter-cyclical 
payment  shall  refund  the  portion  of 
such  advance  pa^Tnents  that  exceeds  the 
actual  counter-cyclical  payment  to  be 
made  for  the  covered  commodity  or 
peanuts,  as  applicable. 

§  1 41 2.504    Sharing  of  contract  payments. 

(a)  Each  eligible  producer  on  a  farm 
shall  be  given  the  opportunity  to 
annually  enroll  in  a  contract  and  receive 
direct  and  counter-cyclical  payments 
determined  to  be  fair  and  equitable  as 
agreed  to  by  all  the  producers  on  the 
farm  and  approved  by  the  county 
committee. 

(1)  Each  producer  must  provide  a 
copy  of  their  written  lease  to  the  county 
committee  and,  in  the  absence  of  a 
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written  lease,  must  provide  to  the 
county  committee  a  complete  written 
description  of  the  terms  and  conditions 
of  anv  oral  agreement  or  lease. 

(2)  A  lease  will  be  considered  to  be  a 
cash  lease  if  the  lease  provides  for  only 
a  guaranteed  sum  certain  cash  payment, 
or  a  fixed  quantity  of  the  crop  (for 
example,  cash,  pounds,  or  bushels  per 
acre). 

(3)  If  a  lease  contains  provisions  that 
require  the  payment  of  rent  on  the  basis 
of  the  amount  of  crop  produced  or  the 
proceeds  derived  from  the  crop,  or  the 
interest  such  producer  would  have  had 
if  the  crop  had  been  produced,  or 
combination  thereof,  such  agreement 
shall  be  considered  to  be  a  share  lease. 
The  leasing  of  grazing  or  haying 
privileges  is  not  considered  cash 
leasing. 

(4)  If  a  lease  provides  for  the  greater 
of  a  guaranteed  amount  or  share  of  the 
crop  or  crop  proceeds,  such  agreement 
shall  be  considered  a  share  lease  if  the 
lease  provides  for  both: 

(i)  A  guaranteed  amount  such  as  a 
fixed  dollar  amount  or  quantity;  and 
(ii)  A  share  of  the  crop  proceeds. 

(5)  If  the  lease  is  a  cash  lease,  the 
landlord  is  not  eligible  for  direct  or 
counter-cyclical  payments. 

(b)  When  contract  acreage  is  leased  on 
a  share  basis,  neither  the  landlord  nor 
the  tenant  shall  receive  100  percent  of 
the  contract  payment  for  the  farm. 

(c)  CCC  will  approve  a  contract  for 
enrollment  and  approve  the  division  of 
payment  when  all  of  the  following 
apply: 

(D'The  landlords,  tenants  and 
sharecroppers  sign  the  contract  and 
agree  to  the  payment  shares  shown  on 
the  contract: 

(2)  CCC  determines  that  the  interests 
of  tenants  and  sharecroppers  are  being 
protected;  and 

(3)  CCC  determines  that  the  payment 
shares  shown  on  the  contract  do  not 
circumvent  the  provisions  of  part  1400 
of  this  chapter. 

§  1412.505    Provisions  relating  to  tenants 
an<j  sharecroppers. 

Neither  direct  nor  counter-cyclical 
payments  shall  be  made  by  CCC  if: 

(a)  The  landlord  or  operator  has 
adopted  a  scheme  or  device  for  the 
purpose  of  depriving  any  tenant  or 
sharecropper  of  the  payments  to  which 
such  person  would  otherwise  be 
entitled  under  the  program.  If  any  of 
such  conditions  occur  or  are  discovered 
after  payments  have  been  made,  all  or 
any  such  part  of  the  payments  as  the 
State  committee  may  determine  shall  be 
refunded  to  CCC;  or 

(b)  The  landlord  terminated  a  lease  in 
violation  of  state  law  as  determined  by 
a  state  court. 


Subpart  F— Contract  Violations  and 
Diminution  in  Payments 

§  1 41 2.601     Contract  violations. 

[d]  E.xcept  as  provided  in  paragraph 
(b)  of  this  section,  violations  of  contract 
requirements  shall  result  in  the 
termination  of  the  contract.  Upon  such 
termination,  all  producers  subject  to  the 
contract  shall  forfeit  all  rights  to  receive 
direct  and  counter-cyclical  payments  on 
the  farm  for  the  c:()ntract  year  and  shall 
refund  all  direct  and  counter-cyclical 
payments  received,  plus  interest,  as 
(ietermined  in  accordance  with  part 
1403  of  this  chapter. 

(b)(1)  If  there  is  a  violation  of 
§  1412.407  and  CCC  determines  that  a 
violation  is  not  serious  enough  to 
warrant  termination  of  the  contract 
under  paragraph  (a)  of  this  section, 
direct  and  counter-cyclical  payments 
may  be  made  to  the  producers  specified 
on  the  contract,  but  in  an  amount  that 
is  reduced  by  an  amount  equal  to  the 
sum  of: 

(i)  The  per-acre  market  value  of  the 
fruits,  vegetables,  and  wild  rice,  as 
determined  by  the  State  Committee, 
times  the  number  of  acres  in  violation, 
plus 

(ii)  The  direct  and  counter-cyclical 
payments  for  each  such  acre. 

(2)  Producers  must  protect  land 
enrolled  in  DCP  from  weeds,  including 
noxious  weeds,  and  erosion,  including 
providing  sufficient  cover  if  determined 
necessary  by  the  county  committee.  The 
first  violation  of  this  provision  will 
result  in  a  reduction  in  the  direct 
payments  for  the  farm  by  an  amount 
equal  to  three  times  the  cost  of 
maintenance  of  the  acreage,  but  not  to 
exceed  50  percent  of  the  total  direct 
payments  for  the  farm.  The  second 
violation  of  this  provision  will  result  in 
a  reduction  in  the  direct  payments  for 
the  farm  by  an  amount  equal  to  three 
times  the  cost  of  maintenance  of  the 
acreage,  not  to  exceed  the  total  direct 
payments  for  the  farm. 

§  1412,602    Fruit,  vegetable  and  wild  rice 
acreage  reporting  violations. 

(a)(  1 )  If  an  acreage  report  of  fruits, 
vegetables  or  wild  rice  planted  on  base 
a(  reage  of  a  farm  enrolled  in  DCP  is 
inaccurate  but  within  tolerance  as 
provided  in  paragraph  (b)  of  this  section 
and  CCC  iletermines  the  producer  made 
a  good  faith  effort  to  comply  with  the 
provisions  of  this  section,  the  producers 
shall  accept  a  reduction  in  the  direct 
and  counter-cyclical  payments  for  each 
sui:h  acre. 

(2)  If  an  acreage  report  of  fruits, 
vegetables  or  wild  rice  planted  on  base 
acreage  of  a  farm  enrolled  in  DCP  is 
inaccurate  and  exceeds  the  tolerance  as 


provided  in  paragraph  (b)  of  this 
section,  but  CCC  determines  the 
producer  made  a  good  faith  effort  to 
comply  with  the  provisions  of  this 
section,  the  producers  shall  accept  a 
reduction  in  the  direct  and  counter- 
cyclical payments  for  the  farm  in  an 
amount  equal  to  the  sum  of: 

(i)  The  direct  and  counter-cyclical 
payments  for  each  such  acre,  plus 

(ii)  Twice  the  average  dollar  value  of 
the  direct  payment  for  the  covered 
conunodity  and  peanut  base  acreage 
reduced  because  of  the  fruit,  vegetable, 
and  wild  rice  plantings  on  such  acreage, 
multiplied  by  the  total  number  of  acres 
in  violation. 

(3)  The  contract  shall  be  terminated  if 
an  acreage  report  of  fruits,  vegetables  or 
wild  rice  planted  on  base  acreage  of  a 
farm  enrolled  in  DCP  is  inaccurate,  and 
the  county  committee  determines  the 
producer  did  not  make  a  good  faith 
effort  to  comply  with  the  provisions  of 
this  section.  Upon  such  termination, 
producers  subject  to  such  contract  shall: 

(i)  Forfeit  all  rights  to  receive  direct 
and  counter-cyclical  payments  for  the 
farm; 

(ii)  Refund  all  direct  and  counter- 
cyclical payments  received  for  the  farm, 
plus  interest  as  determined  in 
accordance  with  part  1403  of  this 
chapter;  and 

(iii)  Be  ineligible  for  all  program 
benefits  according  to  part  718  of  this 
title. 

(b)  For  the  purposes  of  this  section, 
tolerance  is  the  amount  by  which  the 
determined  acreage  may  differ  from  the 
reported  acreage  and  still  be  considered 
in  compliance  with  program 
requirements.  Tolerance  for  fruits, 
vegetables  and  wild  rice  plantings  is  5 
percent  of  the  reported  fruit,  vegetable 
and  wild  rice  acreage,  not  to  exceed  50 
acres. 

§1412.603    Contract  liability. 

All  signatories  to  a  contract  are  jointly 
and  severally  liable  for  contract 
violations  and  resulting  repayments  and 
penalties. 

§  1 41 2.604    Misrepresentation  and  scheme 
or  device. 

(a)  A  producer  who  is  determined  to 
have  erroneously  represented  any  fact 
affecting  a  program  determination  made 
in  accordance  with  this  part  shall  not  be 
entitled  to  either  direct  or  counter- 
cyclical payments  and  must  refund  all 
such  payments  received,  plus  interest  as 
determined  in  accordance  with  part 
1403  of  this  chapter. 

(b)  A  producer  shall  refund  to  CCC  all 
direct  and  counter-cyclical  payments, 
plus  interest  as  determined  in 
accordance  with  part  1403  of  this 
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chapter,  received  by  such  producer  with 
respect  to  all  contracts  if  the  producer 
is  determined  to  have  knowingly  done 
any  of  the  following.  In  addition,  the 
producer's  interest  in  all  such  contracts 
shall  be  terminated. 

(1)  Adopted  any  scheme  or  device 
that  tends  to  defeat  the  purpose  of  the 
program; 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination, 

§  1 41 2.605    Offsets  and  assignments. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  payment  or 
portion  thereof  to  any  person  shall  be 
made  without  regard  to  questions  of  title 
under  State  law  and  without  regard  to 
any  claim  or  lien  against  the  crop,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  agencies  of 
the  U,S.  Govenunent.  The  regulations 
governing  offsets  and  withholdings 
found  at  part  1403  of  this  chapter  shall 
be  applicable  to  contract  payments. 

(b)  Any  producer  entitled  to  any 
payment  may  assign  any  payments  in 
accordance  with  regulations  governing 
the  assigiunent  of  payments  foimd  at 
part  1404  of  this  chapter. 

§1412.606    Acreage  reports. 

As  a  condition  of  eligibility  for  direct 
and  coimter-cyclical  payments,  the 
operator  or  owner  must  submit  a  report 
of  all  cropland  acreage  on  the  farm  in 
accordance  with  part  718  of  this  title.  If 
such  operator  or  owner  does  not  report 
all  cropland  acreage  on  the  farm  in 
accordance  with  part  718  of  this  title, 
the  contract  shall  be  terminated  with 
respect  to  such  farm  unless  the 
provisions  part  718  of  this  title  are 
applicable. 

§  1 41 2.607    Compliance  with  highly 
erodible  land  and  wetland  conservation 
provisions. 

The  provisions  of  part  12  of  this  title 
apply  to  this  part. 

§1412.608    Controlled  substance 
violations. 

The  provisions  of  part  718  of  this  title 
apply  to  this  part. 

Subpart  G — Establishment  and 
Assignment  of  Peanut  Base  Acres  and 
Yieids  for  a  Farm 

§  1 41 2.701    Detormination  of  4-year  peanut 
acreage  average. 

(a)  The  Deputy  Administrator  shall 
determine,  for  each  historic  peanut 
producer  under  this  part,  the  4-year 
average  of  the  following: 

(1)  The  acreage  planted  to  peanuts  on 
each  farm  on  which  the  historic  peanut 


producer  planted  peanuts  for  harvejst  for 
the  1998  through  2001  crop  years;  and 
(2)  Any  acreage  on  each  farm  that  the 
historic  peanut  producer  was  prevented 
from  planting  to  peanuts  diu"ing  the 
1998  through  2001  crop  years  because  of 
natural  disaster,  or  any  other  condition 
beyond  the  control  of  the  historic 
peanut  producers,  as  determined  by  the 
Deputy  Administrator. 

(b)  For  the  purposes  of  determining 
the  4-year  acreage  average  for  a  historic 
peanut  producer  under  this  part,  the 
Deputy  Administrator  shall  not  exclude 
any  crop  year  in  which  the  producer  did 
not  plant  peanuts. 

(c)  If  more  than  one  historic  peanut 
producer  shared  in  the  risk  of  producing 
the  crop  on  a  farm,  the  historic  peanut 
producers  shall  receive  the  proportional 
share  of  the  number  of  acres  planted  or 
prevented  from  being  planted  to  peanuts 
for  harvest  on  the  farm,  based  on  the 
sharing  arrangement  that  was  in  effect 
among  the  producers  for  the  crop. 

(d)  When  a  historic  peanut  producer 
is  no  longer  living  or  when  an  entity 
composed  of  historic  peanut  producers 
has  been  dissolved,  and  in  other  similar 
situations,  the  Deputy  Administrator 
shall  make  the  base  determinations 
under  this  subpart  in  the  manner 
determined  to  be  fair  and  reasonable. 

§  1 41 2.702    Determination  of  average 
peanut  yield. 

(a)  The  Deputy  Administrator  shall 
determine,  for  each  historic  peanut 
producer,  the  average  yield  for  peanuts 
on  each  farm  the  historic  peanut 
producer  planted  peanuts  for  harvest  for 
the  1998  through  2001  crop  years. 
excluding  any  crop  year  in  which  the 
producer  did  not  plant  or  was  prevented 
from  planting  peanuts.  Production 
information  reported  according  to  part 
729  of  this  chapter  will  be  used  by  the 
Deputy  Administrator  for  determining 
yields  under  this  section. 

{b)(l)  For  the  purposes  of  determining 
the  4-year  average  yield  for  a  historic 
peanut  producer  under  paragraph  (a)  of 
this  section,  the  historic  peanut 
producer  may  elect  to  substitute  for  a 
farm  for  not  more  than  3  of  the  1998 
through  2001  crop  years  in  which  the 
historic  peanut  producer  planted 
peanuts  on  the  farm,  the  average 
harvested  yield  for  peanuts  produced  in 
the  coimty  in  which  the  farm  is  located 
for  the  1990  through  1997  crop  years. 

(2)  The  average  harvested  yield  for 
peanuts  produced  in  a  county  which 
will  be  used  in  paragraph  (b)(1)  of  this 
section  shall  be  the  NASS  irrigated  and 
non-irrigated  yields  or,  in  States  and 
counties  where  the  irrigated  and  non- 
irrigated  NASS  data  is  unavailable,  the 
NASS  blended  yield  for  the  county. 


(3)  If  NASS  harvested  peanut  yield 
data  is  unavailable,  for  the  purposes  set 
forth  in  paragraph  (b)(1)  of  this  section, 
the  harvested  county  average  peanut 
yield,  determined  according  to  peanut 
production  information  reported 
according  to  part  729  of  this  chapter, 
shall  be  used. 

(c)  The  average  harvested  yield,  to  be 
used  at  the  producer's  option  in 
paragraph  (b)(1)  of  this  section,  shall  be 
determined  by  calculating  the  weighted 
7-year  average  for  each  type  of  yield  for 
the  years  1990  through  1997  of: 

(1)  The  NASS  harvested  peanut 
irrigated  yield  for  the  county  for  each 
year; 

(2)  The  NASS  harvested  peanut  non- 
irrigated  yield  for  the  county  for  each 
year; 

(3)  The  NASS  harvested  peanut 
blended  yield  for  all  counties  where  the 
yields  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  section  are  unavailable  for  each 
year  for  all  acreage  regardless  of 
whether  or  not  the  acres  were  irrigated 
or  nonirrigated; 

(4)  The  average  yield  for  the  county, 
determined  in  accordance  with 
paragraph  (b)(3)  of  this  section  for  each 
year. 

§  1 41 2.703    Assignment  of  average  peanut 
yieids  and  average  peanut  acreages  to 
farms. 

(a)  The  Deputy  Administrator  shall 
give  each  historical  peanut  producer  an 
opportunity  to  assign  the  average  peanut 
yield  determined  in  accordance  with 

§  1412.702  and  average  acreage 
determined  in  accordance  with 
§  1412.701  for  each  farm  of  the  historic 
peanut  producer  to  cropland  on  that 
farm  or  another  farm  in  the  same  State 
or  a  contiguous  State. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  average  acreage 
determined  under  §  1412.701  for  a  farm 
may  be  assigned  to  a  farm  in  a 
contiguous  county  only  if  either  of  the 
following  apply: 

(1)  The  historic  peanut  producer 
making  the  assignment  produced 
peanuts  in  that  State  during  at  least  one 
of  the  1998  through  2001  crop  years;  or 

(2)  As  of  March  31,  2003,  the  historic 
peanut  producer  is  a  producer  on  a  farm 
in  that  State. 

(c)  The  Deputy  Administrator  shall 
provide  notice  to  historic  peanut 
producers  regarding  the  opportunity  to 
assign  average  peanut  yields  and 
average  acreages  to  farms  under 
paragraph  (a)  of  this  section.  The  notice 
shall  provide  the  following  information: 

(1)  Notice  that  the  opportunity  to 
make  the  assigiunents  is  being  provided 
only  once; 
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(2)  A  description  of  the  limitdtioiis  in 
paragraph  (b)  of  this  stntion  on  their 
abilitv  to  make  their  assignments;  and 

(i)  Information  regarding  the  manner 
in  which  the  assignments  must  be  made 
and  the  time  periods  and  manner  in 
which  notice  of  the  assignments  must  be 
submitted  to  the  Deputy  Administrator 

(d)  Not  later  than  March  31.  200:i.  an 
historic  peanut  producer  shall  submit  to 
the  Deputy  Administrator  notice  of  the 
assignments  made  by  the  producer 
under  this  sectum  If  a  historic  peanut 
producer  fails  to  submit  such  notice  bv 
that  date,  that  base  and  vield  shall  be 
assigned  to  the  most  recent  farm 


assoc:idted  with  such  base  and  yield,  as 
determined  bv  FSA  records. 

le)  The  average  of  all  yields  assigned 
bv  a  historu  peanut  producer  under 
paragraph  (a)  of  this  section  to  a  farm 
shall  be  considered  to  be  the  payment 
vield  for  that  farm  for  the  purpose  nf 
making  direct  and  payments  and 
counter-cyclical  payments  under  this 
part,  beginning  with  crop  year  2003. 

(f)  Subject  to  paragraph  (g)  of  this 
section,  the  total  number  acres  assigned 
bv  historic  peanut  producers  under 
paragraph  (b)  of  this  section  to  a  farm 
shall  be  considered  to  be  the  farm's  base 
acres  for  peanuts  for  the  purpose  of 


making  direct  payments  and  counter- 
cyclical payments  under  this  part, 
beginning  with  crop  year  2003. 

Subpart  H— Peanut  Quota  Buyout 
Program 


Signed  in  VVasliington.  LX'.  October  15. 
2002 

Verle  E.  Lanier. 

Expcutivp  Vice  President.  Commoditv  Credit 
C.urporation. 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2520 


RIN  1210-AA90 

Interim  Final  Rule  Relating  to  Notice  of 
Blackout  Periods  to  Participants  and 
Beneficiaries 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACHON:  Interim  finaJ  rule  with  request 
for  comments. 


SUMMARY:  This  document  contains 
interim  final  rules  under  new  section 
lOl(i)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act  or 
ERISA).  Section  lOl(i)  of  ERISA,  which 
was  enacted  into  law  on  July  30.  2001! 
as  part  of  the  Sarbanes-Oxley  Act  of 
2002  (the  SOA).  provides  that  written 
notice  is  to  be  provided  to  participants 
and  beneficiaries  of  individual  account 
plans  of  any  "blackout  period"  during 
which  their  right  to  direct  or  diversif\- 
investments,  obtain  a  loan  or  obtain  a 
distribution  under  the  plan  may  be 
temporarily  suspended.  This  interim 
final  rule  is  published  pursuant  to 
section  306(b)(2)  of  the  SOA  in  order  to 
carry  out  the  provisions  of  section  lOl(i) 
of  ERISA,  and  to  invite  the  public  to 
submit  comments  on  the  interim 
regulation  so  as  to  obtain  information  as 
to  what  further  guidance  in  this  area 
would  be  helpful  to  plan  administrators 
and  their  advisors  in  fulfilling  their 
duties  to  provide  notice  of  blackout 
periods. 

DATES:  Effective  date  This  interim  final 
rule  is  effective  lanuaiy  26.  2003  and 
shall  applv  to  blackout  periods 
commencing  on  or  after  that  date. 
Comment  date:  Written  comments  on 
this  interim  final  rule  must  be  received 
by  November  20.  2002. 
ADDRESSES:  Written  comments  on  the 
interim  final  rule  (preferably  three 
copies)  should  be  submitted  to:  Office  of 
Regulations  and  Interpretations.  Pension 
and  Welfare  Benefits  Administration. 
Room  N-5669.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210.  Attention: 
Blackout  Notice  Regulation.  Written 
comments  may  also  be  sent  by  Internet 
to  the  following  address:  e- 
ORI@pwba.dol.gov.  All  written 
comments  will  be  available  for  public 
inspection  at  the  Public  Disclosure 
Room.  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor.  Room  N-1513,  200  Constitution 


Avenue.  NW  .  Washington.  DC.  from  8 
am   to  4:30  p  m.  (Monday-Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
lanet  A.  Walters,  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration.  U.S. 
Department  of  Labor.  Washington.  DC 
20210.  (202)  693-B.SlO  (not  a  toll  free 
number). 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Sarbanes-Oxley  Act  of  2002  (the 
SOA).  Pub.  L.  107-204.  enacted  on  July 
30.  2002,  provides  that  the  Secretary  of 
Labor  shall  promulgate  within  75  days 
of  enactment  interim  final  rules 
necessary  to  carry  out  the  provisions  of 
section  306(b)  of  the  SOA  and. 
accordingly,  these  interim  final  rules 
will  become  effective  without  advance 
notice  and  comment. 

Section  306(b)(1)  of  the  SOA  amended 
section  101  of  ERISA  to  add  a  new 
subsection  (i).  requiring  that 
administrators  of  individual  account 
plans  provide  notice  to  affected 
participants  and  beneficiaries  in 
advance  of  the  commencement  of  any 
blackout  period.  For  purposes  of  this 
notice  requirement,  a  blackout  period 
generally  includes  any  period  during 
which  the  ability  of  participants  or 
beneficiaries  to  direct  or  diversify  assets 
credited  to  their  accounts,  to  obtain 
loans  from  the  plan  or  to  obtain 
distributions  from  the  plan  will  be 
temporarily  suspended,  limited  or 
restricted.  The  most  common  reasons 
for  imposition  of  a  blackout  period 
in(  lude  changes  in  investment 
alternatives  or  recordkeepers,  and 
corporate  mergers,  acquisitions,  and 
spin-offs  that  impact  the  pension 
coverage  of  groups  of  participants. 

ERISA  section  101(i)(6)  provides  that 
the  Secretary  shall  issue  model  notices 
that  meet  the  requirements  of  subsection 
(i).  A  model  notice  is  included  as  part 
of  this  interim  final  rule. 

Section  306(b)(3)  of  the  SOA  amends 
ERISA  section  502  to  e.stablish  a  new 
civil  penalty  applicable  to  a  plan 
administrator's  failure  or  refusal  to 
provide  the  blackout  notice  required  by 
section  101  (i)  of  ERISA.  Interim  final 
rules  implementing  this  civil  penalty 
also  appear  elsewhere  in  today's  issue  of 
the  Federal  Register. 

The  issuance  of  these  interim  final 
rules  will  help  serve  to  preserve  and 
protect  the  retirement  benefits  of 
American  workers  and  their  families. 

B.  Overview  of  Interim  Final  Rules 

In  general,  the  rules  being  adopted  in 
this  interim  final  rule  track  the 
provisions  of  ERISA  section  101  (i),  as 


added  by  section  306(b)(1)  of  the  SOA. 
The  following  is  a  general  overview  of 
the  interim  final  rule,  to  be  codified  at 
29  CFR  2520.101-3. 

Paragraph  (a)  of  §  2520.101-3 
describes  the  general  requirement  of 
section  101  (i)  of  ERISA  that 
administrators  of  certain  individual 
account  plans  provide  notice  of 
blackout  periods  to  participants  and 
beneficiaries  whose  rights  under  the 
plan  will  be  temporarily  suspended, 
limited  or  restricted  by  a  blackout 
period  (the  "affected  participants  and 
beneficiaries  "),  as  well  as  to  issuers  of 
employer  securities  held  by  the  plan. 
Paragraph  (b)  of  §  2520.101-3  sets 
forth  the  requirements  for  notices  to  be 
furnished  to  affected  participants  and 
beneficiaries.  Paragraph  (b)(1)  provides 
that  the  notices  shall  be  written  in  a 
manner  calculated  to  be  understood  by 
the  average  plan  participant  and  sets 
forth  the  specific  content  requirements 
applicable  to  the  notices.  The  content 
requirements  of  the  regulation 
essentially  track  the  requirements  of 
section  l6l(i)(2)(A)  of  the  Act. 
Paragraph  (b)(l)(ii)  makes  clear  that  the 
notice  must  include  a  description  of  the 
rights  otherwise  available  under  the 
plan  to  affected  participants  and 
beneficiaries  that  will  be  temporarily 
suspended  during  the  blackout  period, 
in  addition  to  the  identification  of  the 
investments  subject  to  the  blackout 
period.  Paragraph  (b){l)(iii)  makes  clear 
that  the  notice  must  contain  the 
expected  beginning  and  ending  date  of 
the  blackout  period.  In  the  Department's 
view,  an  indication  of  the  expected 
length  of  the  blackout  period  is 
intended  both  to  enable  participants  and 
beneficiaries  to  factor  the  duration  of 
the  blackout  into  their  pre-blackout 
period  investment  and  other  decisions 
and  to  apprise  participants  and 
beneficiaries  as  to  when  they  will  be 
able  to  recommence  exercising  their 
rights  under  the  plan.  Accordingly,  it  is 
the  view  of  the  Department  that  the 
description  of  the  length  of  the  blackout 
period  must  include  the  expected 
ending  date  of  the  blackout  period. 
Paragraph  (b)(l)(iv)  requires  the 
inclusion  of  a  statement  advising 
participants  and  beneficiaries  to  review 
their  current  investments  in  light  of 
their  inability  to  direct  or  diversity  their 
assets  during  the  blackout  period  and 
provides  that  use  of  the  advisory 
statement  contained  in  paragraph  4.  of 
the  model  notice  (at  paragraph  (e)(2) 
will  satisfy  this  content  requirement  for 
the  notice. 

Section  101(i)(2)(A)(v)  of  the  Act 
provides  that  notice  shall  contain  "such 
other  matters  as  the  Secretary  may 
require  by  regulation."  In  this  regard. 
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the  Department  has  added,  for  purposes 
of  this  interim  final  rule,  two 
informational  items. 

First,  given  the  importance  of 
adequate  advance  notice  of  blackout 
periods  to  plan  participants  and 
beneficiaries,  the  Department  believes 
that,  in  those  situations  where  30  days 
advance  notice  is  not  furnished, 
participants  and  beneficiaries  should  be 
furnished  an  explanation  as  to  why  the 
plan  was  unable  to  furnish  at  least  30 
days  advance  notice.  Paragraph  (b)(l)(v) 
of  the  interim  final  rule,  therefore, 
provides  that,  where  notices  are 
furnished  less  than  30  days  in  advance 
of  the  last  date  on  which  affected 
participants  and  beneficiaries  could 
exercise  affected  rights  immediately 
before  the  commencement  of  the 
blackout  period,  the  notice  must  contain 
a  general  statement  concerning  the 
Federal  law  requirement  of  30  days 
advance  notice  and  an  explanation  as  to 
why  such  notice  could  not  be  furnished. 
The  requirement  for  a  general  statement 
in  paragraph  [b)(l)(v)(A)  will  be 
satisfied  if  the  notice  contains  the 
general  statement  appearing  in 
paragraph  5. (A)  of  the  model  notice  at 
paragraph  (e)(2).  Paragraph  (b)(l)(v) 
does  not  apply  to  the  exceptions  in 
paragraph  (b)(2)(ii)(C)  involving 
blackout  periods  in  connection  with 
mergers,  acquisitions,  divestitures,  or 
similar  transactions  inasmuch  as  notices 
of  such  blackout  periods  are  required  to 
be  furnished  as  soon  as  reasonably 
possible.  (See  ERISA  section  101(i)(3).) 

Second,  given  the  potential  impact  of 
a  blackout  period  on  a  participant's  or 
beneficiary's  financial  plaiming,  it  is 
likely  that  participants  and  beneficiaries 
will  have  questions  about  a  blackout 
period.  For  this  reason,  the  Department 
has  determined  that  the  notice  should 
contain  the  name,  address  and 
telephone  number  of  a  person  who  can 
answer  questions  concerning  the 
blackout  period.  Specifically,  paragraph 
(b){l)(vi)  provides  that  the  notice  must 
contain  the  name,  address  and 
telephone  number  of  the  plan 
administrator  or  other  person 
responsible  for  answering  questions 
regarding  the  blackout  period. 

The  Department  specifically  invites 
comments  on  what,  if  any,  additional 
information  should  be  required  to  be 
contained  in  the  blackout  notice 
furnished  to  participants,  beneficiaries 
and  issuers  imder  this  section. 

Paragraph  {b)(2)  describes  the  timing 
requirements  applicable  to  furnishing 
the  notice  to  affected  participants  and 
beneficiaries.  Paragraph  (b)(2)(i) 
provides  that  notice  shall  be  furnished 
at  least  30  days,  but  not  more  than  60 
days,  in  advance  of  the  last  date  on 


which  affected  participants  and 
beneficiaries  could  exercise  their 
affected  rights  immediately  before  the 
commencement  of  any  blackout  period. 
It  is  the  view  of  the  Department  that 
Congress,  in  providing  a  30-day  advance 
notice  requirement,  intended  to  ensure 
that  each  participant  and  beneficiar>' 
affected  by  a  blackout  period  had  an 
adequate  opportunity  both  to  consider 
the  effects  of  the  blackout  period  on 
their  investments  and  financial  plans 
and  to  take  action,  if  appropriate,  in 
anticipation  of  the  blackout  period.  In 
order  to  ensure  that  each  affected 
participant  and  beneficiary  is  afforded 
an  opportunity  to  assess  the  potential 
effects  of  a  blackout,  as  contemplated  by 
Congress,  the  interim  rule  requires  that, 
except  to  the  extent  otherwise  provided, 
the  30-day  period  must  be  counted  back 
from  the  last  date  on  which  the 
participant  or  beneficiary  had  the  right 
to  take  action  under  the  terms  of  the 
plan  in  anticipation  of  the  blackout 
period. 

For  example,  in  the  case  of  an 
individual  account  plan  that  provides 
for  daily  trading,  the  30-day  period 
would  be  counted  back  from  the  date 
immediately  preceding  the 
commencement  of  a  blackout  period 
affecting  the  right  to  trade.  In  the  case 
of  a  plan  that  provides  participants  and 
beneficiaries  the  right  to  direct  their 
investments  on  a  monthly  basis,  notice 
would  have  to  be  provided  at  least  30 
days  prior  to  the  month  preceding  the 
month  in  which  a  blackout  period 
affecting  such  rights  occurs.  For 
example,  under  a  plan  permitting 
participants  to  direct  their  investments 
diiring  the  first  fifteen  days  of  each 
month,  it  is  determined  that  in  order  to 
change  recordkeepers,  participant 
direction  of  their  investments  will  have 
to  be  suspended  from  the  1st  to  the  15th 
of  May.  If  the  30-day  notice  period  were 
counted  ft-om  the  date  immediately 
preceding  the  commencement  of  the 
blackout  period,  notice  could  be 
provided  on  April  1st,  thereby  affording 
participants  only  15  days  (April  1st- 
15th)  to  consider  and  take  action  in 
anticipation  of  the  blackout  period. 
Under  the  regulation,  notice  is  required 
to  be  furnished  at  least  30  days  in 
advance  of  the  last  date  on  which 
participants  could  exercise  the  affected 
rights  immediately  before  the 
commencement  of  the  blackout  period. 
In  the  immediate  example,  the  last  date 
on  which  participants  could  take  action 
in  anticipation  of  the  blackout  period 
would  be  April  15th,  accordingly  notice 
would  have  to  be  provided  to 
participants  not  later  than  March  16th. 

The  Department  notes  that  all 
references  in  the  regulation  to  "days" 


are  references  to  calendar  days,  not 
business  days,  unless  specifically  noted 
otherwise.  For  purposes  of  the  interim 
final  rule,  the  Department  also 
established  an  outside  maximum  period 
of  60  days  preceding  the  last  dav  on 
which  participants  and  beneficiaries 
could  exercise  the  affected  rights 
immediately  before  the  commencement 
of  a  blackout  period  in  order  to  ensure 
that  notice  is  not  furnished  so  far  in 
advance  of  the  commencement  date  so 
as  to  undermine  the  importance  of  the 
notice  to  affected  participants  and 
beneficiaries.  The  Department  notes  that 
if  a  plan  administrator  wishes  to 
provide  a  longer  period  for  affected 
participants  and  beneficiaries  to 
consider  the  effects  of  a  blackout  period 
on  their  individual  accounts,  there  is 
nothing  in  the  interim  final  rule  that 
precludes  an  administrator  from 
supplementing  the  requirements  of  the 
regulation,  by  furnishing  earlier  or  more 
frequent  notices  than  that  required  by 
the  interim  final  rule,  provided  that  at 
least  one  notice  is  provided  to 
participants  and  beneficiaries  that 
complies  with  the  timing  and  content  of 
the  interim  final  rule.  The  Department 
specifically  invites  comments  on  the 
need  for.  and  length  of.  such  a 
limitation  on  advance  notice  of  blackout 
periods. 

Paragraph  (b)(2)(ii)(A)  and  (B)  sets 
forth  two  circumstances  under  which 
the  30-day  advance  notice  requirement 
does  not  apply.  The  first  circumstance 
is  where  a  deferral  of  the  blackout 
period  would  result  in  a  violation  of  the 
exclusive  purpose  and  prudence 
requirements  of  section  404(1)(A)  and 
(B)  of  the  Act.  For  example,  the  ABC 
company  has  announced  that  it  is  filing 
for  bankruptcy.  The  ABC  company's 
401  (k)  plan  has  ABC  common  stock  as 
one  of  its  investment  options.  F,  the 
401  (k)  plan  administrator,  determines 
that,  given  this  event,  it  would  not  be 
prudent  to  continue  to  permit 
participants  to  direct  investments  into 
ABC  company  stock,  effective 
immediately.  In  such  a  situation.  F 
would  not,  pursuant  to  §  2520.101- 
3(b)(2)(ii)(A),  be  required  to  give  30  days 
notice  to  the  affected  participants  and 
beneficiaries,  but  would  be  required  to 
notify  them  in  writing  as  soon  as 
possible  of  the  blackout  period. 

The  second  circumstance  under 
which  the  30-day  advance  notice 
requirement  does  not  apply  is  where 
commencement  of  the  blackout  period 
is  due  to  events  that  were  unforeseeable 
or  circumstances  that  were  beyond  the 
control  of  the  plan  administrator.  For 
example,  the  DEF  company's  profit- 
sharing  plan's  recordkeeper  has 
informed  plan  administrator  G  that  due 
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to  a  major  computer  failure,  the 
computer  program  for  recording  and 
processing  loans  and  distributions  from 
the  plan  has  been  incapacitated  and  that 
it  will  take  approximately  ten  days  to  fix 
the  svstem.  In  such  a  situation.  G  would 
not.  pursuant  to  §2520.101- 
3(b)(2)(ii)(B),  be  required  to  give  30 
days'  notice  to  the  affected  participants 
and  beneficiaries  of  their  temporary 
inability  to  receive  loans  and 
distributions  from  the  plan,  but  would 
be  required  to  notify'  them  as  soon  as 
reasonably  possible,  unless  G 
determines  that  such  notice  in  advance 
of  the  termination  of  the  blackout  is 
impracticable.  The  Department 
anticipates  that  plan  administrators  will 
rely  on  this  exception  only  in  rare 
circumstances. 

In  both  of  the  foregoing 
circumstances,  the  plan  administrator 
must  make  a  written  determination  with 
respect  to  the  circumstances  precluding 
compliance  with  the  30-day  advance 
notice  requirement.  The  interim  final 
rule,  at  paragraph  (b)(2){iv).  requires 
that  such  determinations  must  be  dated 
and  signed  by  the  plan  administrator. 

Section  101(i)(3)  generally  provides 
that  in  any  case  in  which  a  blackout 
period  applies  only  to  one  or  more 
participants  or  beneficiaries  in 
connection  with  a  merger,  acquisition, 
divestiture,  or  similar  transaction 
involving  the  plan  or  plan  sponsor  and 
occurs  solely  in  connection  with 
becoming  or  ceasing  to  be  a  participant 
or  beneficiary  under  the  plan  by  reason 
of  such  merger,  acquisition,  divestiture, 
or  similar  transaction,  the  30-day 
advance  notice  requirement  shall  be 
treated  as  met  if  the  notice  is  furnished 
to  such  participants  and  beneficiaries  to 
whom  the  blackout  period  applies  as 
soon  as  reasonably  practicable. 
Paragraph  {b)(2)(ii)(C)  makes  clear  that 
notice  to  such  participants  and 
beneficiaries  is  an  exception  to  the 
general  rule  that  the  30-day  notice  be 
furnished  to  all  affected  participants 
and  beneficiaries 

Paragraph  (b)(2)(iii)  provides  that,  in 
any  case  in  which  the  30-day  advance 
notice  rule  is  not  required  to  be  applied, 
the  administrator  is  required  to  provide 
notice  as  soon  as  reasonably  possible 
under  the  circumstances,  unless  such 
notice  in  advance  of  the  termination  of 
the  blackout  period  is  impracticable.  If, 
therefore,  a  plan  administrator 
concludes  under  such  circumstances 
that  notice  could  not  be  furnished  in 
sufficient  time  in  advance  of  the 
termination  of  the  blackout  period  to 
alert  participants  and  beneficiaries  of 
the  termination  date  and  resumption  of 
plan  rights,  no  notice  would  be  required 
to  be  provided  under  this  section.  Such 


might  be  the  case  where  the  need  for  a 
blackout  period  is  determined  only  a 
few  days  before  the  beginning  of  the 
blackout  period  and  the  blackout  period 
is  only  a  few  days  in  duration.  The 
Department  invites  comments  on,  and 
examples  of,  circumstances  under 
which  the  furnishing  of  notice  in 
accordance  with  the  regulation  would 
be  impracticable. 

Paragraph  (b)(3)  provides  that  the 
blackout  notice  must  be  in  writing  and 
may  be  furnished  in  any  manner 
permitted  under  29  CFR  2520.104b-l, 
including  through  electronic  media.  For 
purposes  of  this  interim  final  rule,  a 
blackout  notice  will  be  considered 
furnished  as  of  the  date  of  mailing,  if 
mailed  by  first  class  mail,  or  as  of  the 
date  of  electronic  transmission,  if 
transmitted  electronically.  The 
Department  specifically  invites 
comments  on  the  appropriateness  of 
such  furnishing  rule. 

Paragraph  (h)(4)  describes  the  notice 
requirements  applicable  to  changes  in 
the  beginning  or  ending  date  of  the 
blackout  period.  The  interim  final  rule 
provides  that,  under  such 
circumstances,  the  administrator  is 
required  to  provide  all  affected 
participants  and  beneficiaries  with  an 
updated  notice  explaining  the  reasons 
for  the  change  in  the  date(s)  and 
identifying  all  material  changes  in  the 
information  contained  in  the  prior 
notice  The  updated  notice  must  be 
provided  as  soon  as  reasonably  possible, 
unless  such  notice  in  advance  of 
termination  of  the  blackout  period  is 
impracticable. 

Paragraph  (c)  of  §2520.101-3 
describes  the  plan  administrator's 
obligation  to  provide  notice  of  a 
blackout  period  to  the  issuer  of 
employer  securities  held  by  the  plan 
and  subject  to  the  blackout  period. 
Paragraph  (c)(1)  generally  provides  that 
the  content  and  timing  requirements 
applicable  to  the  furnishing  of  notices  to 
participants  and  beneficiaries  also  apply 
to  the  furnishing  of  notices  to  the  issuer 
of  employer  securities.  While  the 
interim  final  rule  does  not  require  that 
all  the  information  required  to  be 
included  in  the  notice  to  participants 
and  beneficiaries  be  included  in  the 
notice  to  the  issuer,  it  is  the  view  of  the 
Department  that  a  plan  administrator 
may  satisfy  its  obligation  to  notify  the 
issuer  by  providing  the  same  notice 
furnished  to  participants  and 
beneficiaries  under  this  rule. 

Paragraph  (c)(2)  provides  that  the 
notice  of  the  blackout  period  shall  be 
furnished  to  the  agent  for  service  of 
legal  process  for  the  issuer,  unless  the 
issuer  has  provided  the  plan 
administrator  the  name  of  another 


person  for  service  of  such  notice. 
Paragraph  (c)(2)  is  intended  to  ensure 
that  there  is  no  ambiguity  as  to  whom 
the  administrator  must  serve  notice  of 
the  blackout  period.  Pursuant  to  section 
306(a)(6}  of  the  SOA,  issuers  aie 
required  to  notify  directors,  executive 
officers,  and  the  Securities  and 
Exchange  Commission  of  the  blackout 
period. 

Paragraph  (d)  of  §  2520.101-3  sets 
forth,  for  purposes  of  the  interim  final 
rule,  definitions  of:  (1)  "blackout 
period";  (2)  "individual  account  plan"; 
and  (3)  "one-participant  retirement 
plan",  each  of  which  is  identical  to  the 
definitions  in  section  101(i)(7],  (8)(A) 
and  8(B)  of  the  Act,  respectively. 
Paragraph  (d)(4)  defines  the  term 
"issuer"  for  purposes  of  the  notice 
provisions.  Consistent  with  the 
provisions  of  section  2(a)(7)  of  the  SOA, 
issuer  means  an  issuer  as  defined  in 
section  3  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78c),'  the  securities 
of  which  are  registered  under  section  12 
of  the  Securities  Exchange  Act  of  1934, 
or  that  is  required  to  file  reports  under 
section  15(d)  of  the  Securities  Exchange 
Act  of  1934,  or  files  or  has  filed  a 
registration  statement  that  has  not  yet 
become  effective  under  the  Securities 
Act  of  1933  (15  U.S.C.  77a  et  seq.).  and 
that  it  has  not  withdrawn. 

Paragraph  (e)  of  §  2520.101-3 
provides  a  model  notice  to  facilitate 
compliance  with  the  blackout  notice 
requirements  by  plan  administrators. 
Use  of  the  model  is  not  mandatory. 
However,  the  interim  final  rule  provides 
that  use  of  the  advisory'  statement  set 
forth  at  paragraph  4.  of  the  model  notice 
will  be  deemed  to  satisfy  the  notice 
content  requirements  of  paragraph 
(b)(l)(iv)  of  the  rule  pertaining  to 
advising  participants  and  beneficiaries 
about  the  importance  of  reviewing  their 
plan  investments  in  anticipation  of  their 
inability  to  direct  or  diversify  their 
investments  during  the  blackout  period. 
The  interim  final  rule  also  provides  that 
use  of  the  general  statement  set  forth  in 
paragraph  5.  of  the  model  notice  will  be 
deemed  to  satisfy  the  requirement  of 


'  Section  3  of  the  Securities  Exchange  Act  of  1934 
defines  the  term  'issuer  "  to  mean  any  person  who 
issues  or  proposes  to  issue  any  security:  except  that 
with  respect  to  certificates  of  deposit  for  securities, 
voting-trust  certificates,  or  collateral-trust 
certificates,  or  with  respect  lo  certificates  of  interest 
or  shares  in  an  unincorporated  investment  trust  not 
having  a  board  of  directors  or  of  the  fixed,  restricted 
management,  or  unit  type,  the  term  "issuer"  means 
the  person  or  persons  performing  the  acts  and 
assuming  the  duties  of  depositor  or  manager 
pursuant  to  the  provisions  of  the  trust  or  other 
agreement  or  instrument  under  which  such 
securities  are  issued;  and  except  that  with  respect 
to  equipment-trust  certificates  or  like  securities,  the 
term  "issuer"  means  the  person  by  whom  the 
equipment  or  property  is.  or  is  to  be.  used. 
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paragraph  (b)(l)(v)(A)  that  the  notice 
contain  a  general  statement  that  Federal 
law  requires  furnishing  of  blackout 
notices  in  advance  of  the  blackout 
period. 

This  model  is  intended  to  deal  solely 
with  the  content  requirements 
prescribed  in  paragraph  (b)(1)  and  not 
other  matters  with  respect  to  which 
disclosure  may  be  required,  such  as 
changes  in  investment  options. 

Paragraph  (f)  of  §  2520.101-3  sets 
forth  the  effective  date  of  the  interim 
final  rule.  Pursuant  to  paragraph  (f),  the 
rule  is  effective  January  26,  2003 — the    . 
effective  date  of  the  SOA  section  306 
amendments  to  ERISA.  Paragraph  (f) 
provides  that  the  notice  requirements 
shall  apply  to  blackout  periods 
commencing  on  or  after  January  26, 
2003,  and  that,  for  blackout  periods 
beginning  between  January  26,  2003  and 
February  25,  2003,  plan  administrators 
shall  furnish  notice  as  soon  as 
reasonably  possible.  This  provision  is 
intended  to  ensure  that  a  statutorily 
required  notice  be  provided  with 
respect  to  blackout  periods  which 
conunence  before  February  26,  2003. 

This  interim  final  rule  does  not  deal 
with  the  application  of  the  fiduciary 
provisions  as  they  relate  to  the  timing 
and  administration  of  a  blackout  period. 

C.  Request  for  Comments 

In  addition  to  the  specific  requests  for 
comments  identified  above,  the 
Department  encourages  all  interested 
persons  to  submit  their  comments, 
suggestions  and  views  concerning  the 
provisions  of  this  interim  final  rule, 
including  the  model  notice.  In 
particular,  the  Department  is  interested 
in  any  area  in  which  additional 
guidance  would  facilitate  compliance 
with  these  important  rules. 

Written  comments  on  the  this  rule 
should  be  submitted  to:  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5669,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention: 
Blackout  Notice  Regulation.  Written 
comments  may  also  be  sent  by  Internet 
to  the  following  address:  e- 
ORI@pwba.dol.gov.  Written  comments 
on  this  rule  must  be  received  no  later 
than  November  20,  2002.  The  comment 
period  is  being  limited  to  30  days  to 
enable  the  Department  to  adopt  changes 
to  the  interim  final  rule  prior  to  the 
effective  date  of  the  SOA  amendments. 

D.  Regulatory  Impact  Analysis 

Summary 

The  costs  associated  with  this  interim 
final  rule  arise  primarily  firom  the 


statutory  requirement  to  prepare  and 
distribute  advance  notices  of  the 
imposition  of  blackout  periods.  The 
aggregate  costs  for  plans  required  to 
provide  this  notice  are  estimated  to  be 
$13.9  million  per  year.  The  benefits 
afforded  participants  and  beneficiaries 
by  the  statute  and  interim  final  rule 
cannot  be  quantified,  but  are  expected 
to  be  substantial.  This  requirement  will 
ensure  that  notices  are  always  provided, 
are  timely,  and  have  appropriate 
content.  Economic  benefits  will  accrue 
to  participants  or  beneficiaries  as  a 
result  of  their  enhanced  ability  to 
exercise  control  over  their  retirement 
plan  assets  with  adequate  information  to 
inform  their  decisions.  The  assurance  of 
receiving  advance  notice  of  events  that 
may  be  critical  to  participant 
decisiomnaking  will  increase 
confidence  in  the  security  of  retirement 
assets  and  promote  new  and  continued 
plan  participation.  This  guidance  will 
also  assist  plan  administrators  in  their 
efforts  to  fulfill  their  obligations  to 
participants  and  beneficiaries.  Finally, 
the  requirement  for  notice  to  issuers  of 
employer  securities  affected  by  blackout 
periods  will  serve  to  some  extent  to 
equalize  the  rights  of  plan  participants 
and  beneficiaries  and  the  officers  and 
directors  of  the  issuer  with  respect  to 
those  securities. 

Benefits  and  Costs 

The  SOA  amendments  to  ERISA  and 
this  implementing  guidance  will  have 
several  important  benefits.  First, 
acknowledging  that  plan  administrators 
impose  blackout  periods  from  time  to 
time  in  the  ordinary  course  of  business, 
the  SOA  ensures  the  communication  of 
critical  information  to  affected 
participants  and  beneficiaries.  The 
timing  and  content  of  the  required 
notice  will  ensure  that  participants  and 
beneficiaries  are  aware  of  significant 
events  affecting  their  ability  to  make 
meaningful  decisions  concerning  their 
retirement  savings.  While  many  plan 
administrators  may  currently  provide 
disclosures  similar  to  those  required  by 
the  statute  and  interim  final  rule,  this 
new  requirement  will  ensure  that 
appropriate  information  is  provided  in  a 
consistent  and  timely  manner. 

This  advance  knowledge  will  have 
economic  value  and  increase  confidence 
in  the  security  of  retirement  savings. 
Timely  notice  and  an  understanding  of 
the  reasons  for  and  expected  duration  of 
a  blackout  period  will  benefit 
participants  and  beneficiaries 
economically  by  offering  them  ample 
opportunity  to  assess  their  current 
investments  decisions,  and  to  adjust 
their  exposiu'e  to  loss  if  they  wish  to  do 
so,  to  the  extent  possible  within  the 


existing  options  available  under  the 
plan.  Advance  notice  of  blackout 
periods  cannot  eliminate  fluctuations  of 
market  value  during  a  period  when 
existing  investment  instructions  cannot 
be  modified.  However,  notice  will  allow 
affected  participants  and  beneficiaries  to 
maximize  their  exercise  of  control  as 
they  deem  appropriate  under  their 
current  circumstances. 

Assurance  of  the  opportunity  to 
exercise  control  with  adequate 
knowledge,  in  advance  of  events  that 
will  affect  their  ability  to  exercise 
control,  will  increase  participant  and 
beneficiary  confidence  that  the  plan  is 
being  operated  prudently.  Participants 
frequently  express  concern  when 
significant  changes  are  made  to  plan 
options,  or  when  rights  previously 
available  are  temporarily  limited. 
Assuring  knowledge  of  the  timing  and 
reasons  for  such  changes  should  serve  to 
promote  confidence  in  the  security  of 
retirement  savings  and  promote 
continued  growth  in  participation  in  the 
retirement  plans  offered  by  plan 
sponsors. 

Guidance  on  the  statutory-  notice 
requirement  will  benefit  plan  sponsors 
and  administrators  by  clarifv'ing  the 
manner  in  which  they  may  discharge 
their  obligation  to  ensure  that 
participants  and  beneficiaries  have 
access  to  information  necessary  to  make 
informed  and  meaningful  investment 
decisions.  Blackout  periods  occur  for  a 
variety  of  reasons.  Their  occurrence  and 
timing  are  often,  but  not  always,  within 
the  control  of  the  plan  administrator. 
The  most  common  reasons  for 
imposition  of  a  blackout  period  include 
changes  in  investment  alternatives  or 
recordkeepers,  and  corporate  mergers, 
acquisitions,  and  spin-offs  that  impact 
the  pension  coverage  of  groups  of 
participants.  Plan  administrators  will 
wish  to  ensure  that  proper  accounting 
and  record  transfer  is  accomplished  as 
timely  and  accurately  as  possible,  while 
at  the  same  time  fulfilling  their 
obligation  to  advise  participants  about 
important  matters  affecting  their  rights 
under  the  plan. 

The  value  of  these  many  benefits 
cannot  be  specifically  quantified. 
However,  the  conclusion  that  advance 
notice  of  blackout  periods  produces 
economic  benefits  is  consistent  with 
mainstream  economic  theory  and 
corroborated  by  evidence.  For  example, 
theory  posits  that  financial  market 
prices  respond  quickly  to  new 
information.  Delays  in  executing  trades 
have  been  shown  to  be  costly.  Advance 
notice  of  a  blackout  in  trading  enables 
affected  participants  to  adjust  their 
positions  to  manage  their  exposure  to 
such  costs.  The  benefits  are  expected  to 
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outweigh  the  costs  of  the  statute  and  the 
interim  final  rule. 

Administrators  of  about  85.150 
affected  plans  are  estimated  to  incur 
costs  of  approximately  Si  3.9  million 
each  year  to  prepare  and  distribute 
blackout  notices  to  12  million  covered 
participants  This  total  consists  of  about 
S8  million  per  year  for  295,000  small 
plans  (an  average  of  about  $110  per 
plan),  and  $5.8  million  per  year  for 
45,000  large  plans  (an  average  of  about 
$510  per  plan).  These  costs  are 
primarily  attributable  to  the  effect  of  the 
statutory  provisions,  and  would  in  fact 
be  estimated  to  be  greater  in  the  absence 
of  a  model  notice  due  to  higher  notice 
preparation  time.  Because  plans 
commonly  provide  advance  notice  of 
blackout  periods  voluntarily,  much  of 
this  cost  is  inherent  in  normal  business 
practice,  and  the  incremental  cost  of  the 
advance  notice  requirement  will  be  less 
than  total  estimated  here.  Because  the 
costs  of  the  statute  arise  from  notice 
provisions,  the  data  and  methodology 
used  in  developing  these  estimates  are 
fully  described  in  the  Paperwork 
Reduction  Act  section  of  this  statement 
of  regulatory  impact. 

Request  for  Comments 

The  Department  is  interested  in 
receiving  comments  from  the  public 
concerning  the  assumptions  used  in 
developing  these  estimates  Additional 
information  as  to  the  likely  frequency  of 
blackout  periods,  and  other 
circumstances  that  might  give  rise  to 
blackout  periods  would  be  particularly 
useful  for  informing  any  future 
decisions  about  the  timing  or  content  of 
the  blackout  notices.  Identification  of 
sources  of  variability  in  the  costs  and 
benefits  of  providing  notices  and  of 
potential  differential  impacts  on  small 
plans  would  also  be  useful. 

Executive  Order  12866 

I'nder  Executive  Order  12866  (58  FR 
51735),  the  Department  must  determine 
whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
review  bv  the  Office  of  Management  and 
Budget  (0MB)  Section  3(f)  of  the 
Executive  Order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  ( 1 )  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as    economically 
significant"):  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 


another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order  It  has  been  determined  that  this 
interim  final  rule  is  significant  within 
the  meaning  of  section  3(f)(4)  of  the 
Executive  Order.  OMB  has,  therefore, 
reviewed  the  interim  final  rule  pursuant 
to  the  Executive  Order. 

Paperwork.  Reduction  Act 

The  Department  of  Labor  has 
submitted  the  information  collection 
request  (ICR)  included  in  this  interim 
final  rule  (the  Notice  of  Blackout  Period 
under  ERISA)  to  OMB  for  review  and 
clearance  in  accordance  with  the 
emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  Emergency  clearance  is  likely  to  be 
necessary  in  order  to  allow  time  to 
consider  public  comments  and  obtain 
OMB  approval  for  the  ICR  by  the 
effective  date  of  the  notice  requirement 
of  the  SOA  (180  days  after  the  date  of 
enactment,  or  January  26,  2003).  OMB 
approval  has  been  requested  by 
November  20.  2002.  A  copy  of  the  ICR 
with  applicable  supporting  statement 
may  be  obtained  by  calling  the 
Department  of  Labor,  Ms.  Marlene 
Howze.  at  (202)  693^158.  or  by  e-mail 
to  How2e-M(irlene<&do].gov. 

Comments  and  questions  about  the 
ICR  should  be  submitted  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
ATTN:  Desk  Officer  for  the  Pension  and 
Welfare  Benefits  Administration,  Room 
10235,  725  17th  Street.  NW. 
Washington,  DC.  20503  ((202)  395- 
7316)  Comments  should  be  submitted 
to  OMB  by  November  20,  2002  to  ensure 
their  consideration. 

The  Department  and  OMB  are 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  information  collection  provisions 
of  this  interim  final  rule  are  found  in 
paragraphs  (a),  (b)(2)(ii)(A)  and  (B), 
(b)(2)(iv).  {b)(4).  and  {c)(l).  A  model 
notice  is  provided  in  paragraph  (e)  to 
facilitate  compliance  and  moderate  the 
burden  associated  with  supplying 
notices  to  participants  and  beneficiaries 
as  described  in  the  interim  final  rule. 
Ose  of  the  model  notice  is  not 
mandatory,  and  the  addition  of  other 
relevant  information  to  the  advance 
notice  should  not  be  viewed  as 
restricted  by  the  model.  This  interim 
final  rule  provides  implementing 
guidance  on  the  SOA,  which,  as  it 
pertains  to  individual  account  plans 
under  ERISA,  generally  requires  that 
plan  administrators  provide  affected 
participants  and  beneficiaries  of 
individual  account  plans  with  advance 
notice  of  the  commencement  of  a 
blackout  period.  A  blackout  period  is  a 
period  of  at  least  3  business  days  during 
which  participants'  and  beneficiaries' 
otherwise  available  ability  to  direct  the 
disposition  of  assets  in  their  accounts  is 
suspended  or  restricted.  The  SOA  also 
requires  that  the  plan  administrator 
provide  notice  to  issuers  of  employer 
securities  that  are  subject  to  a  blackout 
period  applicable  to  a  plan.  This  is  a 
general  description  for  purposes  of  PRA 
95:  the  provisions  of  the  interim  final 
rule  should  be  relied  upon  for 
compliance  with  the  SOA  and  this 
implementing  guidance. 

In  order  to  estimate  the  potential  costs 
of  the  notice  provisions  of  section  lOl(i) 
of  ERISA  and  this  interim  final  rule,  the 
Department  tabulated  the  number  of 
participant-directed  individual  account 
plans  and  the  number  of  participants, 
inactive  participants  and  beneficiaries 
who  have  not  taken  distributions,  in 
those  plans  using  the  plans'  Form  5500 
filings  for  1998.  the  most  recent  year 
currently  available.  The  Department 
then  projected  these  counts  forward  to 
produce  estimates  of  participant- 
directed  individual  account  plans  and 
participants  for  2002.  The  projections 
were  based  on  historical  growth  of  all 
individual  account  plans  because 
reliable  counts  of  participant-directed 
plans  are  not  available  for  years  prior  to 
1997. 

The  Department  assumed  linear 
growth  in  the  number  of  plans  equal  to 
the  rate  observed  for  all  small  and  large 
individual  account  plans  between  1992 
and  1998,  producing  estimates  of 
295.000  small  and  45,000  large 
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participant-directed  individual  account 
plans  in  2002  (totaling  341,000).  To 
project  the  niunber  of  participants  in 
these  plans,  the  Department  assumed 
linear  growth  in  the  ratio  of  participants 
to  total  private  emplojmient  equal  to  the 
rate  observed  in  that  ratio  between  1992 
and  1998.  The  projected  ratios  for  small 
and  large  plans  in  2002  were  applied  to 
total  private  employment  in  July  20O2  as 
estimated  by  the  U.S.  Bureau  of  Labor 
Statistics,  producing  estimates  of  7.4 
million  small  and  40.4  million  large 
plan  participants  (totalii^  47.8  million) 
in  2002  that  would  potentially  be 
affected  by  a  blackout  period  notice 
requirement. 

An  assumption  was  then  needed  to 
accoimt  for  \he  fact  that  not  aU 
potentially  affected  plans  will  impose 
blackout  periods  that  would  trigger  the 
notice  requirement,  and  not  all  of  those 
imposing  blackout  periods  would  do  so 
in  any  given  year.  The  Department 
reviewed  available  literature  in  an  effort 
to  establish  a  reasonable  estimate  of  the 
frequency  of  the  imposition  of  blackout 
periods  that  would  trigger  notice 
requirements.  One  small  survey  of 
administrators  of  very  large  plans 
indicated  that  their  largest  plans  had 
undergone  a  blackout  period  at  a  rate  of 
once  each  3  to  4  years.  A  different 
survey  indicated  a  lower  frequency  of 
blackout  periods,  at  a  rate  in  the  area  of 
about  7%  of  plans  per  year.  No 
comprehensive  statistics  on  this 
frequency  are  available.  However,  the 
Department  is  aware  that  the  imposition 
of  blackout  periods  is  not  rare.  For  this 
purpose,  the  Department  has  assumed 
that  potentially  affected  plans  will 
impose  blackout  periods  on  average 
once  each  4  years.  Among  these,  some 
will  not  impose  blackout  periods,  some 
will  impose  blackout  periods  that  do  not 
trigger  the  notice  requirement  [e.g.,  a 
temporary  suspension  for  a  period  of  3 
or  less  consecutive  days),  and  some  may 
have  blackout  periods  more  frequently. 

The  Department  believes  that  the 
assumption  that  25%  percent  of 
potentially  affected  plans  will  impose  a 
blackout  period  in  any  given  year 
results  in  a  reasonable  estimate  of  the 
number  of  plans  that  will  actually  be 
affected.  However,  the  Department 
requests  comments  and  any  additional 
information  that  would  validate  or 
otherwise  inform  this  assumption.  The 
resulting  numbers  of  plans  and 
participants  assumed  to  be  affected  by 
the  notice  provisions  annually  are 
85,150  and  about  12  million, 
respectively. 

It  is  assumed  that  the  availability  of 
a  model  notice  as  provided  in  paragraph 
(e)  will  lessen  the  time  otherwise 
required  to  draft  a  required  notice.  In 


developing  burden  estimates,  the 
Department  has  allowed  one-half  hour  . 
for  drafting  of  the  elements  of  the  form 
by  the  plan  administrator,  and  one  hour 
for  legal  review  of  the  drafted  notice,  the 
latter  expense  to  be  incurred  as  a 
payment  of  fees  for  outside  services. 
This  accounts  for  the  biu-den  of 
preparing  the  notice,  which  is  estimated 
at  42,600  hours,  and  $6.4  million.  No 
additional  preparation  time  is 
accounted  for  to  draft  the  notice 
requfred  to  be  provided  to  an  issuer  of 
employer  securities  under  paragraph  (c), 
because  this  interim  final  rule  requires 
the  content  and  timing  of  that  notice  to 
be  the  same  as  the  notice  prepared  for 
the  pmpose  of  paragraph  (b)(1).  The 
burden  of  this  notice  would  be  driven 
by  the  number  of  plans  rather  than 
participants,  and  the  notice  would  be 
required  in  far  more  limited 
circumstances  than  the  notice  to 
participants  under  paragraph  (b)(1),  as  it 
pertains  only  to  the  issuer's  securities 
affected  by  the  blackout  period  in  the 
plan.  Only  a  small  segment  of 
participant  directed  individual  account 
plans  hold  employer  securities  that 
would  be  subject  to  the  requirements  of 
paragraph  (c),  on  the  order  of  a 
maximum  of  about  500  plans  per  year. 
The  direct  cost  of  delivering  such 
notices  would  be  negligible. 

The  estimated  burden  for  distribution 
of  the  notices  takes  several  factors  into 
account,  including  an  assumed  number 
of  participants  affected  annually,  the 
number  of  the  notices  that  will  be 
distributed  electronically,  and  on  paper, 
and  the  differential  costs  of  electronic 
and  paper  distribution  methods. 
Estimates  of  the  rate  of  use  of  electronic 
distribution  methods  are  consistent  with 
those  used  in  determining  the  savings 
associated  with  the  Department's  Final 
Rules  Relating  to  Use  of  Electronic 
Communication  and  Recordkeeping 
Technologies  by  Employee  Pension  and 
Welfare  Benefit  Plans  (67  FR  17264, 
April  9,  2002).  Those  participants  not 
calculated  to  receive  notice 
electronically  are  assumed  to  receive  the 
notice  on  paper.  Paper  distribution  is 
estimated  to  require  one  minute  per 
notice  for  copying  and  mailing,  plus 
$0.40  for  paper  and  postage.  No  time  or 
direct  cost  is  attributed  to  electronic 
distribution  methods  other  than  the 
time  required  to  prepare  the  notice, 
because  it  is  assumed  that  notices  are 
drafted  in  electronic  form,  plan 
administrators  use  existing 
infrastructure  to  communicate 
electronically,  and  the  cost  of  electronic 
transmission  is  negligible.  Paper  notice 
distribution  is  estimated  to  require 


123,500  hours,  and  cost  about  $3 
million  annually. 

The  Department  considers  that  this 
distribution  burden  estimate  is 
conservatively  high  due  to  the  fact  that 
many  plans  already  provide  advance 
notices  in  the  event  of  the  imposition  of 
a  blackout  period,  that  most  blackout 
periods  arise  from  changes  in 
investment  providers  or  recordkeepers, 
and  that  this  advance  notice  either  is  or 
will  be  included  with  other 
informational  materials  that  would 
ordinarily  be  supplied  to  participants  or 
beneficiaries  to  implement  that  change. 

No  additional  burden  is  included  for 
the  requirements  for  written 
documentation  that  is  to  be  dated  and 
signed  under  paragraphs  (b)(2)(ii)(A) 
and  (B)  and  (b)(2)(iv).  It  is  assumed  that 
written  documentation  is  normally 
maintained  in  the  circumstances 
described,  and  that  the  burden  of  adding 
a  signature  or  providing  a  limited 
number  of  copies  upon  request  would 
be  negligible. 

Further,  no  additional  burden  is 
estimated  for  subsequent  notices 
required  due  to  changes  described  in 
paragraph  (b)(4).  The  Department  has  no 
basis  for  an  estimate  of  the  frequency  of 
changes  in  the  length  of  blackout 
periods.  Further,  the  Department 
believes  that  plan  administrators  would 
typically  inform  participants  of  changes 
in  the  duration  of  a  blackout  period  as 
part  of  their  reasonable  and  customary 
business  practices,  although  content  and 
timing  might  be  modified  based  on  the 
provisions  of  the  SOA  and  this  interim 
final  rule. 

The  resulting  estimates  of  annual 
respondents,  responses,  and  hour  and 
cost  burden  are  shown  below. 

Type  of  Review:  New. 

Agency:  Department  of  Labor,  Pension 
and  Welfare  Benefits  Administration. 

Title:  Notice  of  Blackout  Period  under 
ERISA 

OMB  Number:  1210-NEW. 

Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Respondents:  85,150. 

Frequency  of  Response:  On  occasion. 

flesponse's;  11,956.000. 

Estimated  Total  Burden  Hours: 
166.129. 

Total  Annual  Cost  (Operating  and 
Maintenance):  $9,351,400. 

OMB  will  consider  comments 
submitted  in  response  to  this  request  in 
its  review  of  the  request  for  approval  of 
the  ICR;  these  comments  will  also 
become  a  matter  of  public  record. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA).  imposes 
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certain  rcfquireraents  with  respect  to 
federal  rules  that  are  subject  tn  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C;.  551  ft  seq  )  ami 
that  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities   For  purposes 
of  its  analyses  under  the  RFA.  F'VVBA 
continues  to  consider  a  small  entity  to 
be  an  tmiplovee  benefit  plan  with  fewer 
than  100  participants.  The  basis  of  this 
definition  is  found  in  section  104(a)(2) 
of  ERISA,  which  permits  the  Set:retar\ 
of  Labor  to  prescribe  simplified  annual 
reporting  for  pension  plans  that  cover 
fewer  than  100  participants.  Because 
this  guidanc:e  is  issued  as  an  interim 
final  rule  pursuant  to  the  authority  and 
deadlines  prescribed  in  section 
30t)(b)(2)  of  the  SOA.  RFA  does  not 
apply,  and  regulatory  flexibility  analysis 
is  not  required 

The  terms  of  the  statute  pertaining  to 
the  required  notices  tn  plan  participants 
and  beneficiaries  in  the  evt-iit  nt  a 
blackout  do  not  vary  relative  to  plan 
size.  This  interim  final  rule  addresses 
the  statuton  provisions,  whu  h  .ire  self 
e\ec;uting  and  do  not  dffor(i  the 
Department  with  substantial  discretion 
to  exercise  regulatory  flexibility  with 
respect  to  small  plans  While  a  cost  is 
expected  to  be  assofiiatfd  primarily  with 
the  statutory  provisions,  the  Department 
believes  that  the  interim  final  rule 
imposes  no  additional  cost  on  small 
plans  The  Department  neverth>'less 
wishes  to  address  in  its  final  ruleiii.iking 
any  special  issues  facing  small  plans 
with  respect  to  blackout  notices,  and 
any  alternatives  consistent  with  the 
objectives  of  the  statute  that  may  serve 
to  facilitate  compliance. 

The  Department  is  issuing  and 
requesting  comnu-nts  on  a  model  notice 
in  connection  VMlh  this  interim  final 
rule  that  is  intended  to  assist  with 
compliance  and  moderate  the 
atlministrative  burden  associated  with 
these  required  nntif>'s  .\vailable  data 
suggest  that  about  341.000  plans,  or 
47%  of  all  plans  are  potentially 
impacted  b\  the  enactment  of  a  blackout 
notice  requirement,  in  that  they  are 
individual  account  plans  that  permit 
any  form  of  individual  investment 
direction. 

The  statutiir\  blackout  notice 
requirement  will  potentialU  affec;t  a 
significant  number  of  small  plans. 
About  87%  of  the  potentially  affected 
plans  are  small   However,  although 
most  affected  plans  are  small,  the 
participants  in  those  plans  represent 
only  about  16%  of  the  47.8  million 
potentially  affected  participants  R.ised 
on  the  assumption  that  plans  will 
impose  a  blackout  period  once  every 


four  years  on  average,  about  73.800 
small  plans  and  1 1.400  large  plans  will 
prepare  ami  distribute  notices  annually. 
These  <iffected  plans  represent  about 
U)"'o  and  2"'n  of  all  plans,  respectively. 
Affected  participants  (19  million  in 
small  plans,  and  10.1  million  in  large 
plans)  represent  approximately  2°()  and 
9%  of  all  plan  participants,  respectively. 

.\  re(|uired  notice  is  likely  to  be 
prefiared  once  for  each  applicable 
blackout  period  and  distributed  to  the 
multiple  affected  participants.  The  fixed 
(  ost  of  preparing  the  notice  is  estimated 
at  approximately  SlOO  for  both  large  and 
small  plans.  The  total  cost  to  affected 
small  plans  for  both  preparation  and 
distribution  is  expected  to  be  about 
■SI  10  per  year.  The  comparable  annual 
cost  to  large  plans  of  about  $510  is 
substantially  greater  due  to  the  greater 
nuiiil^Ts  of  participants  in  these  plans, 
and  the  (  osis  attendant  to  distribution  of 
the  notices 

The  Department  invites  interested 
persons  to  submit  comments  <m  the 
impact  of  this  interim  final  rule  on 
small  entities,  and  on  any  alternati\e 
approai  hes  thai  in.iy  serve  to  minimize 
impact  on  small  plans  while 
accomplishing  the  objectives  of  the 
statute. 

Ciyngrfssinnal  Rrvipw  Art 

The  niK'N  being  issued  here  are 
subject  til  the  liongressinnal  Rnview  .Act 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
IMMH  (5  use,  801  ft  spq  )  and  have 
been  tr.tiismitted  to  Congress  and  the 
('omptroUer  tieneral  for  review.  The 
rule  is  not  a  "major  rule"  as  that  term 
IS  defined  in  .5  I!  S.T   804.  because  it  is 
not  likely  to  result  in  ( 1 )  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more;  (2)  a  major  increase  in  costs  or 
pric:t?s  for  consumers,  individual 
industries,  or  fiuleral.  .State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  I'nfunded 
Mandates  Reform  Act  of  1995  (Pub   L. 
104—*).  as  well  as  Executive  Order 
12875.  this  interim  final  rule  does  not 
iiK  lude  any  Federal  mandate  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  and  does  not  impose 
,111  annual  burden  exc»'eding  SlOO 
million  on  the  private  sector. 


Federalism  Statement 

Executive  Order  13132  (August  4. 
1999)  outlines  fundamental  principles 
of  federalism  and  requires  the 
adherence  to  specific  criteria  by  federal 
agencies  in  the  process  of  their 
formulation  and  implementation  of 
policies  that  have  substantial  direct 
effects  on  the  Stales,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  This 
interim  final  rule  does  not  have 
federalism  implications  because  it  has 
no  substantial  direct  effect  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Section  514  of 
ERISA  provides,  with  certain  exceptions 
specifically  enumerated,  that  the 
provisions  of  Titles  I  and  IV'  of  ERISA 
supersede  any  and  all  laws  of  the  States 
as  they  relate  to  any  employee  benefit 
plan  covered  under  ERISA.  The 
requirements  implemented  in  this 
intt-rim  final  rule  do  not  alter  the 
fundamental  reporting  and  disclosure 
requirements  of  the  statute  with  respect 
to  employee  benefit  plans,  and  as  such 
have  no  implications  for  the  States  or 
the  relationship  or  distributicm  of  power 
between  the  national  government  and 
the  States. 

List  of  Subjects  in  29  CFR  Part  2520 

Emplo\ee  benefit  plans.  Employee 
Retirement  Income  Security  Act, 
Pensions,  and  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  amend  part  2520  of  Title  29 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  2520— RULES  AND 
REGULATIONS  FOR  REPORTING  AND 
DISCLOSURE 

1.  The  authority  citation  for  part  2520 
is  revised  to  read  as  follows: 

Aulhority:  29  I'.S.C.  1021-1025.  1027. 
l()2i»-ll.  lO^i').  li:<4  ,111(1  1135;  Secretar\'  of 
Ldlioi's  Order  Nn    1-K7 

Sections  2520.102-3.  2520.104b-l 
and  2520.104b-3  also  issued  under  29 
U.S.C.  1003. 1171-73,  1185  and  1191- 
94:  and  under  sec.  101(g)(4).  Pub.  L. 
104-191.  110  Stat.  1936. 

Sections  2520.104b-l  and  2520.107 
also  issued  under  .set..  1510.  Pub.  L. 
105-34.  m  Stat.  788. 

Section  2520.101-3  also  issued  under 
sec.  306(b)(2).  Pub.  L.  107-204,  116  Stat. 
745. 
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2.  Add  §  2520.101-3  to  subpart  A  to 
read  as  follows: 

§  2520. 101-3    Notice  of  blackout  periods 
under  individual  account  plans. 

(a)  In  general.  In  accordance  with 
section  lOl(i)  of  the  Act,  the 
administrator  of  an  individual  account 
plan,  within  the  meaning  of  paragraph 
(d)(2)  of  this  section,  shall  provide 
notice  of  any  blackout  period,  within 
the  meaning  of  paragraph  (d)(1)  of  this 
section,  to  all  participants  and 
beneficiaries  whose  rights  under  the 
plan  wrill  be  temporarily  suspended, 
limited,  or  restricted  by  the  blackout 
period  (the  "affected  participants  and 
beneficiaries")  and  to  issuers  of 
employer  securities  subject  to  such 
blackout  period  in  accordance  with  this 
section. 

(b)  Notice  to  participants  and 
beneficiaries — (1)  Content.  The  notice 
required  by  paragraph  (a)  of  this  section 
shall  be  written  in  a  manner  calculated 
to  be  understood  by  the  average  plan 
participant  and  shall  include — 

(i)  The  reasons  for  the  blackout 
period; 

(ii)  A  description  of  the  rights 
otherwise  available  to  participants  and 
beneficiaries  under  the  plan  that  will  be 
temporarily  suspended,  limited  or 
restricted  by  the  blackout  period  (e.g., 
right  to  direct  or  diversify  assets  in 
individual  accounts,  right  to  obtain 
loans  from  the  plan,  right  to  obtain 
distributions  from  the  plan),  including 
identification  of  any  investments  subject 
to  the  blackout  period; 

(iii)  The  expected  beginning  date  and 
ending  date  of  the  blackout  period; 

(iv)  In  the  case  of  investments 
affected,  a  statement  that  the  participant 
or  beneficiary  should  evaluate  the 
appropriateness  of  their  current 
investment  decisions  in  light  of  their 
inability  to  direct  or  diversify  assets  in 
their  accounts  during  the  blackout 
period  (a  notice  that  includes  the 
advisory  statement  contained  in 
paragraph  4.  of  the  model  notice  in 
paragraph  (e)(2)  of  this  section  will 
satisfy  this  requirement); 

(v)  In  any  case  in  which  the  notice 
required  by  paragraph  (a)  of  this  section 
is  not  furnished  at  least  30  days  in 
advance  of  the  last  date  on  which 
affected  participants  and  beneficiaries 
could  exercise  affected  rights 
immediately  before  the  commencement 
of  the  blackout  period,  except  for  a 
notice  furnished  pursuant  to  paragraph 
(b)(2)(ii)(C)  of  this  section: 

(A)  A  statement  that  Federal  law 
generally  requires  that  notice  be 
furnished  to  affected  participants  and 
beneficiaries  at  least  30  days  in  advance 
of  the  last  date  on  which  participants 


and  beneficiaries  could  exercise  the 
affected  rights  immediately  before  the 
commencement  of  a  blackout  period  (a 
notice  that  includes  the  statement 
contained  in  paragraph  5.  of  the  model 
notice  in  paragraph  (e)(2)  of  this  section 
will  satisfy  this  requirement),  and 

(B)  An  explanation  of  the  reasons  why 
at  least  30  days  advance  notice  could 
not  be  furnished;  and 

(vi)  The  name,  address  and  telephone 
number  of  the  plan  administrator  or 
other  person  responsible  for  answering 
questions  about  the  blackout  period. 

(2)  Timing,  (i)  The  notice  described  in 
paragraph  (a)  of  this  section  shall  be 
furnished  to  all  affected  participants 
and  beneficiaries  at  least  30  days,  but 
not  more  than  60  days,  in  advance  of  the 
last  date  on  which  such  participants  and 
beneficiaries  could  exercise  the  affected 
rights  immediately  before  the 
commencement  of  any  blackout  period. 

(ii)  The  requirement  to  give  at  least  30 
days  advance  notice  contained  in 
paragraph  (b)(2)(i)  of  this  section  shall 
not  apply  in  anv  case  in  which — 

(A)  A  deferral  of  the  blackout  period 
in  order  to  comply  with  paragraph 
(b)(2)(i)  of  this  section  would  result  in 
a  violation  of  the  requirements  of 
section  404(a)(1)(A)  or  (B)  of  the  Act, 
and  a  fiduciary  of  the  plan  reasonably 
so  determines  in  writing; 

(B)  The  inability  to  provide  the 
advance  notice  of  a  blackout  period  is 
due  to  events  that  were  unforeseeable  or 
circumstances  beyond  the  reasonable 
control  of  the  plan  administrator,  and  a 
fiduciary  of  the  plan  reasonably  so 
determines  in  writing;  or 

(C)  The  blackout  period  applies  only 
to  one  or  more  participants  or 
beneficiaries  solely  in  connection  with 
their  becoming,  or  ceasing  to  be, 
participants  or  beneficiaries  of  the  plan 
as  a  result  of  a  merger,  acquisition, 
divestiture,  or  similar  transaction 
involving  the  plan  or  plan  sponsor. 

(iii)  In  any  case  in  which  paragraph 
(b)(2)(ii)  of  this  section  applies,  the 
administrator  shall  furnish  the  notice 
described  in  paragraph  (a)  of  this 
section  to  all  affected  participants  and 
beneficiaries  as  soon  as  reasonably 
possible  under  the  circumstances, 
unless  such  notice  in  advance  of  the 
termination  of  the  blackout  period  is 
impracticable. 

(iv)  Determinations  under  paragraph 
(b)(2)(ii)(A)  and  (B)  of  this  section  must 
be  dated  and  signed  by  the  fiduciary. 

(3)  Form  and  manner  of  furnishing 
notice.  The  notice  required  by 
paragraph  (a)  of  this  section  shall  be  in 
writing  and  furnished  to  affected 
participants  and  beneficiaries  in  any 
manner  consistent  with  the 
requirements  of  §  2520.104b-l  of  this 


chapter,  including  paragraph  (c)  of  that 
section  relating  to  the  use  of  electronic 
media. 

(4)  Changes  in  length  of  blackout 
period.  If,  following  the  furnishing  of  a 
notice  pursuant  to  this  section,  there  is 
a  change  in  the  beginning  or  ending  date 
of  the  blackout  period  (specified  in  such 
notice  pursuant  to  paragraph  (b)(1)  of 
this  section),  the  administrator  shall 
furnish  all  affected  participants  and 
beneficiaries  an  updated  notice 
explaining  the  reasons  for  the  change  in 
the  date(s)  and  identifying  all  material 
changes  in  the  information  contained  in 
the  prior  notice.  Such  notice  shall  be 
furnished  to  all  affected  participants 
and  beneficiaries  as  soon  as  reasonably 
possible,  unless  such  notice  in  advance 
of  the  termination  of  the  blackout  period 
is  impracticable. 

(c)  Notice  to  issuer  of  employer 
securities.  (1)  The  notice  required  by 
paragraph  (a)  of  this  section  shall  be 
furnished  to  the  issuer  of  any  employer 
securities  held  by  the  plan  and  subject 
to  the  blackout  period.  Such  notice  shall 
contain  the  information  described  in 
paragraph  (b)(l)(i),  (ii),  (iii)  and  (vi)  of 
this  section  and  shall  be  furnished  in 
accordance  with  the  time  frames 
prescribed  in  paragraph  (b)(2)  of  this 
section.  In  the  event  of  a  change  in  the 
beginning  or  ending  date  of  the  blackout 
period  specified  in  such  notice,  the  plan 
administrator  shall  furnish  an  updated 
notice  to  the  issuer  in  accordance  with 
the  requirements  of  paragraph  (b)(4)  of 
this  section. 

(2)  For  purposes  of  this  section,  notice 
to  the  agent  for  service  of  legal  process 
for  the  issuer  shall  constitute  notice  to 
the  issuer,  unless  the  issuer  has 
provided  the  plan  administrator  with 
the  name  of  another  person  for  service 
of  notice,  in  which  case  the 
administrator  shall  furnish  notice  to 
such  person.  Such  notice  shall  be  in 
writing,  except  that  the  notice  may  be  in 
electronic  or  other  form  to  the  extent  the 
person  to  whom  notice  must  be 
furnished  consents  to  receive  the  notice 
in  such  form. 

(d)  Definitions.  For  purposes  of  this 
section — 

(1)  Blackout  period — 
(i)  General.  The  term  "blackout 
period"  means,  in  connection  with  an 
individual  account  plan,  any  period  for 
which  any  ability  of  participants  or 
beneficiaries  under  the  plan,  which  is 
otherwise  available  under  the  terms  of 
such  picm,  to  direct  or  diversify  assets 
credited  to  their  accounts,  to  obtain 
loans  from  the  plan,  or  to  obtain 
distributions  from  the  plan  is 
temporarily  suspended,  limited,  or 
restricted,  if  such  suspension, 
limitation,  or  restriction  is  for  any 
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period  of  more  than  three  consecutive 
business  davs 

(ii)  Exclusions  Th*'  t«Tni    hlac  knut 
period"  does  not  inc  ludo  a  suspension, 
limitation,  or  restriction — 

(A)  Which  occurs  by  reason   li  tti«' 
applic  atioii  nf  \h^'  sefuntit^s  laws  (as 
dt'fint'd  in  siMtmn  3lal(471  ot  thf 
Securities  Exchange  A(  t  of  14.i4), 

(B)  Which  IS  a  changf  to  the  plan 
which  provides  for  a  regularly 
scheduled  susptMismn,  linutatiDii.  or 
restriction  vvhu  h  is  iIim  lnscd  to  all 
affected  plan  participants  or 
beneficiarit's  thrnu^h  any  summary  of 
material  modifitations.  anv  materials 
des{:ribln^  specific  invpstnu'iit 
alternatives  under  the  plan,  or  any 
changes  thereto;  or 

(C)  Which  applies  only  to  one  or  morr 
individuals,  nach  nf  whom  is  the 
participant,  an  alternate  payf?*'  las 
defined  in  section  20b(d)(3)(K;)  of  the 
Act),  or  anv  other  beneficiarN'  pursuant 
to  a  qualified  domestii   relations  order 
(as  defined  in  sectmn  j()b(d)l3)(H)(i)  of 
the  Act). 

(2)  Individual  account  plan  The  term 
"individual  account  plan"  shall  have 
the  meaning  provided  such  term  in 
section  J(.J41  of  the  Act.  e.xcept  that 
such  term  shall  not  include  a  "one- 
partiripanf  retirement  plan"  within  the 
meaning  of  paragraph  \d](^]  of  this 
section. 

(3)  One- participant  retirement  plan 
The  term  "one-participant  retirement 
plan"  means  a  one-participant 
retirement  plan  as  defined  in  section 
306(b)(l]  of  the  Sarbanes-Oxley  Act  of 
2002. 

(4)  Issuer  The  term  "issuer"  means  an 
issuer  as  defined  m  section  3  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c),  the  securities  of  which  are 
registered  under  section  12  of  the 
Securities  Exchange  Act  of  1434.  or  that 
is  required  to  file  reports  under  sec:tion 
l,5(d)  of  the  Securities  Exi:hange  Act  of 
1934,  or  files  or  has  filed  a  registraticm 
statement  that  has  not  vet  becemie 
effective  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et  seq.).  and  that  it 
has  not  withdrawn 

(e)  Model  notic:e — 111  (General  The 
model  notice  set  forth  m  paragraph 
(e)(2)  of  this  section  is  intended  to  assist 
plan  administrators  in  discharging  their 
notice  obligations  under  this  section 
Use  of  the  model  notice  is  not 
mandatory  However,  a  notice  that  uses 
the  statements  provided  in  paragraphs 
4.  and  5  (A)  of  the  model  notii  e  will  be 
deemed  to  satisfy  the  notice  content 
requirements  of  paragraph  (b)(l)(iv)  and 
(b)(l)(v)(A).  respectively,  of  this  section. 
With  regard  to  all  other  information 
required  by  paragraph  (b)(  1 )  of  this 
section,  compliance  with  the  notice 


content  requirements  will  depend  on 
the  fac  ts  and  circumstances  pertaining 
to  the  partu  iilar  blackout  period  and 
plan. 
(2)  Form  and  content  of  model  notice. 

Important  Notice  {k)ncerning  Your  Rights 
Under  ttie  (Enter  Name  of  Individual 
.Actoiint  Plan  I 

(Killer  dale  of  notice) 

1.  This  notice  is  to  inform  you  that  tho 
(enter  name  of  plani  will  be  [enter  reasons  tor 
blaikuul  period,  as  appropriate:  changing 
investment  options.  i;hanging  recordkeepers. 
etc.). 

2.  As  a  result  of  these  changes,  you 
lemporarilv  will  be  unable  to  (enter  as 
appropriate,  direct  or  diversify  investments 
in  your  individual  accounts  (if  only  specific 
investments  are  subie(  t  to  the  hiai  kout,  those 
investments  should  be  spec  ilic  alK 
identified),  obtain  a  loan  from  the  plan,  or 
obtain  a  distribution  from  the  plan).  This 
period,  during  which  you  will  be  unable  to 
exeri.ise  these  rights  otherwise  available 
iiniier  the  plan,  is  called  a    blackout  penoil 
VVhelher  or  not  von  are  planning  retirement 
111  the  near  bilure.  we  enc  ourage  vou  lo 

(  arefully  consider  how  Ibis  blac  koiil  period 
may  affect  your  retirement  planning,  as  well 
as  your  overall  financial  plan. 

3  The  blackout  period  for  the  plan  will 
begin  on  |enter  date|  and  end  (enter  date). 

4.  |/n  the  rase  of  investments  affected  by 
ttie  blackout  period,  enter  the  following: 
During  the  blackout  period  ynu  will  be 
unable  to  dire<:t  or  diversify  the  assets  held 
III  vour  plan  ai  count.  For  this  reason,  it  is 
verv  important  that  you  review  and  consider 
the  appropriateness  of  vour  current 
investments  in  light  of  your  inability  to  direi  I 
or  diversify  those  investments  during  the 
blackout  period.  For  your  long-term 
retirement  sei  urity.  you  should  give  careful 
f  (insideration  to  the  importance  of  a  well- 
balanced  and  diversified  investment 
portfolio,  taking  into  ac(  ouni  all  your  assets. 
iiu:ome  and  investments.  You  should  be 
aware  ihal  there  is  a  risk  to  holding 
substantial  portifins  of  your  assets  in  the 
sei  urilies  of  anv  one  company,  as  individual 
se<  urilies  lend  to  have  wider  price  swings, 
lip  ,ind  down,  in  short  periods  of  lime,  than 
invesiments  in  diversified  funds.  Stocks  that 
li.ive  vvuie  pru  e  swings  iinghl  have  a  large 
loss  during  Ihi'  lilai  kmil  period,  and  you 
would  not  he  .ilile  lo  direi  t  the  sale  of  such 
sliH  ks  from  vour  account  diiiini;  the  blac  kout 
period  I 

5   \lf  timely  notice  cannot  be  provided  Isee 
paragniph  Ihlllllv)  of  this  sectioni  enter:  (A) 
Federal  law  generally  requires  that  vou  be 
furnished  iiotii  e  of  a  blai  koul  [)eriod  at  least 
.10  davs  In  ailvani  e  ul  the  last  dale  on  vvhii  h 
vou  could  exen  ise  vour  afiei  ted  rights 
immediateU  before  the  commeni  einent  tit 
anv  blackout  period  In  order  to  provide  \(iu 
with  sufbi  lent  time  to  consider  the  eftec  t  ol 
the  blackout  period  on  your  retirement  and 
financial  plans  (B)  (Enter  explanation  of 
reasons  for  inabilitv  Id  furnish  .10  days 
advance  notice.  |1 

fi  II  you  have  any  questions  concerning 
this  notii  e.  vou  should  (  ontai  t  |enler  name, 
address  and  telephone  number  of  the  plan 
administrator  or  other  person  responsible  tor 


.mswering  questions  about  the  blackout 

[leruidl 

(f)  Effective  date.  This  section  shall  be 
effective  and  shall  apply  to  any  blackout 
period  commencing  on  or  after  (anuary 
26.  2003.  For  the  period  fanuarv'  26, 
2003  to  February  25,  2003,  plan 
administrators  shall  furnish  notice  as 
soon  as  reasonably  possible. 

Dated:  Oi  lober  11.  2002. 
.\nn  I..  Combs, 

Assistant  Set  rrlorv.  Pension  and  Welfare 

Benefits  .^dmini^tnition.  I 'S.  Department  of 

Labor 
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Civil  Penalties  Under  ERISA  Section 
502(cH7)  and  Conforming  Technical 
Changes  on  Civil  Penalties  Under 
ERISA  Sections  502(cK2),  502(cK5)  and 
502(cH6) 

AGENCY:  Pension  and  Welfare  Benefits 
.Administration.  Department  of  Labor. 
ACTION:  Interim  final  ades  and  request 
for  comments. 

SUMMARY:  This  document  contains 
interim  final  rules  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  that  implement  certain 
amendments  to  ERISA  added  as  part  of 
the  Sarbanes-Oxley  Act  of  2002  (SOA). 
The  interim  final  rules  establish 
procedures  relating  to  the  assessment  of 
civil  penalties  by  the  Department  of 
Labor  (Department)  under  section 
502(c)(7)  of  ERISA  for  failures  or 
refusals  bv  plan  administrators  to 
provide  notices  of  a  blackout  period  as 
required  bv  .set:tion  lOl(i)  of  ERISA. 
These  rules  are  being  published  as 
interim  final  rules  pursuant  to  the 
authoritv  granted  the  Department  by 
section  306(b)(2)  of  SOA.  This 
document  also  contains  interim  final 
rules  making  conforming  technical 
changes  to  the  agency's  rules  of  practice 
and  procedure  for  other  civil  penalties 
under  section  502(c)  of  ERISA.  The 
interim  final  rules  affect  employee 
benefit  plans,  plan  sponsors, 
administrators  and  fiduciaries,  and  plan 
participants  and  beneficiaries. 
DATES:  This  regulation  is  effective 
Ianuar\-  26,  2003.  Written  comments  are 
invited  and  must  be  received  bv  the 
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Department  on  or  before  November  20, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
(preferably  three  copies)  to:  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5669,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Attention:  Blackout  Civil 
Penalty  Regulation.  Written  comments 
may  also  be  sent  by  Internet  to  the 
following  address:  e-ORI@pwba.doI.gov. 
All  submissions  will  be  open  to  public 
inspection  and  copying  from  8:00  a.m. 
to  4:30  p.m.  in  the  Public  Disclosure 
Room,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-1513,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Elizabeth  Rees,  Office  of 
Regulations  and  Interpretations,  Pension 
and  Welfare  Benefits  Administration, 
(202)  693-8505  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Sarbanes-Oxley  Act  of  2002 
(SOA),  Public  Law  107-204,  enacted  on 
July  30,  2002,  provides  that  the 
Secretary  of  Labor  (the  Secretary)  shall 
promulgate,  within  75  days  of 
enactment,  interim  final  rules  necessary 
to  carry  out  the  provisions  of  section 
306(b)  of  the  SOA  and,  accordingly, 
these  interim  final  rules  will  become 
effective  without  advance  notice  and 
conunent. 

Section  306(b)(1)  of  SOA  amended 
section  101  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  (ERISA),  to  add  a  new 
subsection  (i)  requiring  that 
administrators  of  individual  account 
plans  provide  notice  to  affected 
participants  and  beneficiaries  in 
advance  of  the  commencement  of  any 
blackout  period.  Elsewhere  in  the 
Federal  Register  today,  the  Department 
has  published  an  interim  final  rule,  to 
be  codified  at  29  CFR  2520.101-3, 
implementing  the  notice  requirements 
in  ERISA  section  lOl(i). 

Section  306(b)(3)  of  SOA  amended 
section  502(c)  of  ERISA  to  add  a  new 
paragraph  (7)  establishing  a  civil 
pen^ty  for  an  administrator's  failure  or 
refusal  to  provide  timely  notice  of  a 
blackout  period  to  participants  and 
beneficiaries.  Specifically,  section 
502(c)(7)  provides  that  the  Secretary 
may  assess  a  civil  penalty  of  up  to  $100 
a  day  from  the  date  of  the  plan 
administrator's  failure  or  refusal  to 
provide  notice  to  a  participant  or 
beneficiary  in  accordance  with  ERISA 
section  lOl(i). 


This  document  contains  interim  final 
rules  to  be  published  at  29  CFR  parts 
2560  and  2570,  that  implement  the  civil 
penalty  provision  in  ERISA  section 
502(c)(7).  The  interim  final  rules 
establish  procedures  relating  to  the 
assessment  and  administrative  review  of 
civil  penalties  by  the  Department  of 
Labor  (Department)  under  section 
502(c)(7)  of  ERISA  for  failures  or 
refusals  by  plan  administrators  to 
provide  notice  of  a  blackout  period  as 
required  by  section  lOl(i)  of  ERISA  and 
§2520.101-3.  This  document  also 
contains  interim  final  rules  that  make 
changes  to  the  existing  civil  penalty 
rules  under  ERISA  sections  502(c)(2), 
502(c)(5),  and  502(c)(6)  to  incorporate 
certain  technical  improvements  being 
adopted  as  part  of  the  section  502(c)(7) 
implementing  regulations.  Set  forth 
below  is  a  general  description  of  the 
interim  final  rules. 

B.  Description  of  Regulations 

Authority  to  Assess  Civil  Penalties  for 
Violations  of  Section  101  (i)  of  ERISA— 
§2560.502c-7 

Section  2560.502c-7(a)  addresses  the 
general  application  of  section  502(c)(7) 
of  ERISA.  Paragraph  (a)(1)  provides  that 
the  administrator,  as  defined  in  ERISA 
section  3(16)(A),  of  an  individual 
account  plan  shall  be  liable  for  civil 
penalties  assessed  by  the  Secretary 
under  section  502(c)(7)  in  each  case  in 
which  there  is  a  failure  or  refusal  to 
provide  to  an  affected  participant  or 
beneficiary  notice  of  a  blackout  period 
as  required  under  section  lOl(i)  of 
ERISA  and  §  2520.101-3.  Paragraph 
(a)(2)  defines  such  a  failure  or  refusal  as 
a  failure  or  refusal,  in  whole  or  in  part, 
to  furnish  the  blackout  notice  at  the 
time  and  in  the  manner  as  required 
under  section  lOl(i)  of  ERISA  and  the 
Department's  regulation  at  §  2520.101- 
3. 

Section  2560.502c-7(b)  sets  forth  the 
amount  of  penalties  that  may  be 
assessed  under  section  502(c)(7)  of 
ERISA.  Paragraph  (b)(1)  provides  that 
the  Department  may  assess  a  penalty  of 
up  to  $100  per  day  per  each  affected 
participant  or  beneficiary.  The  amount 
assessed  for  each  violation  imder  the 
regulation  is  computed  from  the  date  of 
the  administrator's  failure  or  refusal  to 
provide  a  notice  of  blackout  period  up 
to  and  including  the  date  that  is  the 
final  day  of  the  blackout  period  for 
which  the  notice  was  required.  Section 
2560,502c-7(b)(2)  provides  that  for 
purposes  of  calculating  the  amount, 
each  violation  with  respect  to  each 
participant  or  beneficiary  shall  be 
treated  as  a  separate  violation  of  section 
1 01  (i)  of  ERISA, 


Section  2560.502c-7(c)  provides  that, 
prior  to  assessing  a  penalty  under 
ERISA  section  502(c)(7).  the  Department 
shall  provide  the  plan  administrator 
with  written  notice  indicating  the 
Department's  intent  to  assess  a  penalty 
under  section  502(c)(7),  the  amount  of 
such  penalty,  the  number  of  participants 
and  beneficiaries  on  which  the  penalty 
is  based,  the  period  to  which  the 
penalty  applies,  and  the  reason(s)  for 
the  penalty.  The  notice  is  to  be  ser\ed 
in  accordance  with  §  2560.502c-7(i) 
(service  of  notice  provision). 

Section  2560.502c-7(d)  provides  that 
the  Department  may  determine  not  to 
assess  a  penalty,  or  to  waive  all  or  part 
of  the  penalty  to  be  assessed,  under 
ERISA  section  502(c)(7).  upon  a 
showing  by  the  administrator,  under 
paragraph  (e),  of  compliance  with 
ERISA  section  lOl(i)  or  that  there  were 
mitigating  circumstances  for 
noncompliance.  Under  paragraph  (e), 
the  administrator  has  30  days  from  the 
date  of  ser\'ice  of  the  notice  issued 
under  §  2560.502c-7(c)  within  which  to 
file  a  statement  making  such  a  showing. 
When  the  Department  serves  the  notice 
under  paragraph  (c)  by  certified  mail, 
service  is  complete  upon  mailing  but 
five  (5)  days  are  added  to  the  time 
allowed  for  the  filing  of  the  statement 
(see  §  2560. 502c-7(i)(2)). 

Section  2560.502c-7(f)  provides  that  a 
failure  to  file  a  timely  statement  under 
paragraph  (e)  shall  be  deemed  to  be  a 
waiver  of  the  right  to  appear  and  contest 
the  facts  alleged  in  the  Department's 
notice  of  intent  to  assess  a  penalty  for 
purposes  of  any  adjudicatory 
proceeding  involving  the  assessment  of 
the  penalty  under  section  502(c)(7)  of 
ERISA,  and  to  be  an  admission  of  the 
facts  alleged  in  the  notice  of  intent  to 
assess.  Such  notice  then  becomes  a  final 
order  of  the  Secretary  45  days  from  the 
date  of  service  of  the  notice. 

Section  2560.502c-7(g)(l)  provides 
that,  following  a  review  of  the  facts 
alleged  in  the  plan  administrator's 
statement  under  paragraph  (e),  the 
Department  shall  notify  the 
administrator  of  its  determination 
whether  to  assess  the  penalty,  or  to 
waive  the  penalty,  in  whole  or  in  part. 
Under  paragraph  (g)(2),  such  notice  then 
becomes  a  final  order  45  days  from  the 
date  of  service  of  the  notice,  except  as 
provided  in  paragraph  (h). 

Section  2560.502c-7(h)  provides  that 
the  notice  described  in  paragraph  (g) 
will  not  become  a  final  order  of  the 
Department  if,  within  30  days  of  the 
date  of  service  of  the  notice,  the 
administrator  or  representative  files  a 
request  for  a  hearing  under  "  2570.130 
et  seq.  (also  published  as  part  of  this 
interim  final  rulemaking)  and  files  an 
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answer,  in  writing,  supported  by 
reference  to  specific  circumstanres  or 
facts  surrounding  the  notice  When  tho 
Department  serves  the  notice  under 
paragraph  (gl  bv  mail,  service  is 
complete  upon  mailing  but  five  (5)  days 
are  added  to  the  time  allowed  for  the 
filing  of  a  request  for  hearing  and 
answer  (see  §  2560.502c-7(i)(2)) 

Section  2560  502c-7(i)(l)  describes 
the  rules  relating  to  ser%'ice  of  the 
Department's  notice  of  penalty 
assessment  (A  2560.502c-7(c))  and  the 
Departments  notice  of  detemiinatiun  on 
a  statement  of  reasonable  cause 
(§2560  502c-7lg)).  Paragraph  (i)(l) 
provides  that  service  by  the  Department 
shall  be  made  bv  delivering  a  copy  to 
the  administrator  or  representative 
thereof:  by  leaving  a  copy  at  the 
principal  office,  place  of  business,  or 
residence  of  the  administrator  or 
representative  thereof;  or  by  mailing  a 
copv  to  the  last  known  address  of  the 
administrator  or  representative  thereof 
As  noted  above,  paragraph  (i)(2)  of  this 
section  provides  that  when  ser\'ice  of  a 
notice  under  paragraph  (c)  or  (g)  is  h\ 
certified  mail,  service  is  complete  upon 
mailing,  but  five  (5)  days  are  added  to 
the  time  allowed  for  the  filing  I'f  a 
statement  or  a  request  fur  hearing  and 
answer.  a>  applicable  Service  by  regular 
mail  is  complete  upon  receipt  by  the 
addressee 

Section  2560.502c-7(i)(31.  which 
relates  to  the  filing  of  statements  of 
reasonable  cause,  provides  that  a 
statement  of  reasonable  cause  shall  be 
considered  filed  (i)  upon  mailing  if 
accomplished  using  I'nited  States  Postal 
Service  certified  mail  or  Express  Mail, 
[ii)  upon  receipt  by  the  delivery  service 
if  accomplished  using  a    designated 
private  deliverv  service"  within  the 
meaning  of  26  U.S.C.  7502(f].  (iii)  upon 
transmittal  if  transmitted  in  a  manner 
specified  in  the  notice  of  intent  to  assess 
a  penaltv  as  a  method  of  transmittal  to 
be  accorded  such  special  treatment,  or 
(iv)  in  the  case  of  any  other  method  of 
filing,  upon  receipt  by  the  Department 
at  the  address  provided  in  the  notice 
This  provision  does  not  apply  to  the 
filing  of  requests  for  hearing  and 
answers  with  the  Office  of  the 
Administrative  Law  ludge  (OALJ)  which 
are  governed  bv  the  Department's  OALj 
rules  in29CFR  18.4 

Section  2560.502c-7())  clarifies  the 
liability  of  the  parties  for  penalties 
assessed  under  section  502(c)(7)  of 
ERISA.  Paragraph  (|)(1)  provides  that,  if 
more  than  one  person  is  responsible  as 
administrator  for  the  failure  to  provide 
the  required  blackout  notice,  all  such 
persons  shall  be  jointly  and  severally 
liable  for  such  failure  Paragraph  (,)(2) 
provides  that  any  person  against  whom 


a  penaltv  is  assessed  under  section 
502(t:)(7')  of  ERISA,  pursuant  to  a  final 
order,  is  personally  liable  for  the 
payment  of  such  penalty  Paragraph 
(j)(21  provides  that  liability  for  the 
payment  of  penalties  assessed  under 
section  5()2(c)(7)  of  ERISA  is  a  personal 
liability  of  the  person  against  whom  the 
penalty  is  assessed  and  not  a  liability  of 
the  plan  It  is  the  Department's  view 
that  payment  of  penalties  assessed 
under  ERISA  section  502(c)  from  plan 
assets  would  not  constitute  a  reasonable 
expense  of  administering  a  plan  for 
purposes  of  ERISA  §  403  and  §  404. 

Proi  et/ure.s'  for  Assessment  of  Civil 
Penaltws  I'nderERISA  Section 
502(c)l7)— §2570.130  et  seq. 

Section  2570.1.30  et  seq  .  establishes 
procedures  for  hearings  before  an 
Administrative  Law  ludge  (ALU  with 
respect  tn  assessment  bv  the  Department 
i)f  a  (.nil  penalty  under  ERISA  section 
502(c)(7),  and  for  appealing  an  ALI 
dtHjision  to  the  .Secretary  or  her  delegate. 
With  regard  to  such  procedures,  the 
Secretary  has  established  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA)  within  the  Department  for 
purposes  of  carrying  out  most  of  the 
Secretary's  responsibilities  under 
ERISA.  .See  .Secretary  s  Order  1-87.  52 
FR  13139  (April  27.  1987). 

The  Department  has  already 
published  rules  of  practice  and 
|)ro(  edure  fur  administrative  hearings 
before  the  OALJ  at  29  CFR  part  18  (48 
FR  MSiH  (iyH3)).  As  explained  in  29 
CFR  18  1.  those  provisions  generally 
govern  administrative  hearings  before 
ALIs  assigned  to  the  Department  and  are 
intended  to  provide  uniformity  in  the 
conduct  of  administrative  hearings. 
However,  in  the  event  of  an 
inconsistency  or  conflict  between  the 
provisions  of  29  (^FR  part  18  and  a  rule 
or  procedure  required  by  statute. 
extH:utive  order  or  regulation,  the  latter 
controls. 

The  Department  has  reviewed  the 
applicability  of  the  provisions  of  29  CFR 
part  18  to  the  assessment  of  civil 
penalties  under  ERISA  section  502(c)(7) 
and  has  decided  to  adopt  many,  though 
not  all.  of  the  provisions  thereunder  for 
ERISA  502(c)(7)  proceedings.  The 
interim  final  rule  relates  specifically  to 
procedures  for  assessing  civil  penalties 
under  section  502(c)(7)  of  ERISA  and  is 
controlling  to  the  extent  it  is 
inconsistent  with  any  portion  of  29  CFR 
part  18.  The  final  rule  is  designed  to 
maintain  the  rules  set  forth  at  29  CFR 
part  18  consistent  with  the  need  for  an 
expedited  procedure,  while  recognizing 
the  special  characteristics  of 
proceedings  under  ERISA  section 
502(c)(7)  For  purposes  of  clarity,  where 


a  particular  section  of  part  18  would  be 
affected  by  the  final  rule,  the  entire 
section  (with  appropriate  modifications) 
has  been  set  out  in  this  document.  Thus. 
onlv  a  portion  of  the  provisions  of  the 
procedural  regulations  set  forth  below 
involves  changes  from,  or  additions  to. 
the  rules  in  29  CFR  part  18.  The  specific 
modifications  to  the  rules  in  29  CFR 
part  18.  and  their  relationship  to  the 
conduct  of  these  proceedings  generally, 
are  outlined  below. 

The  general  applicability  of  the 
procedural  rules  under  section  502(c)(7) 
of  ERISA  is  set  forth  in  §2570.130.  The 
definition  section  {«» 2570.131) 
incorporates  the  basic  adjudicatory 
principles  set  forth  at  29  CFR  part  18. 
but  includes  terms  and  concepts  of 
specific  relevance  to  proceedings  under 
ERISA  section  502(c)(7).  For  instance. 
i^  2570.131(c)  defines  the  term 
'.\nswer.  '  as  "a  written  statement  that 
is  supported  by  reference  to  specific 
circumstances  or  facts  surrounding  the 
notice  of  determination  issued  pursuant 
to  ^  2560.502c-7(g)  of  this  chapter.  " 
Also,  §2570.131(p)  states  that  the  term 
"Secretary"  means  the  Secretary  of 
Labor  and  includes  various  individuals 
to  whom  the  Secretary  may  delegate 
authority.  The  Department  contemplates 
that  the  duties  assigned  to  the  Secretary 
under  the  procedural  regulation  will  in 
fact  be  discharged  by  the  Assistant 
Secretary  for  Pension  and  Welfare 
Benefits  or  his  or  her  delegate. 

In  general,  the  burden  to  initiate 
adjudicatory  proceedings  before  an  ALJ 
will  be  on  the  party  (respondent)  against 
whom  the  Department  is  seeking  to 
assess  a  civil  penalty  under  ERISA 
section  502(c)(7).  However,  a 
respondent  must  comply  with  the 
procedures  relating  to  agency  review  set 
forth  in  §  2560.502C-7  before  initiating 
adjudicatory  proceedings.  Section 
2570. 131(c)' and  (d),  together  with 
§  2560.502c-7(h),  provide  that  a  notice 
issued  pursuant  to  §  2560.502c-7(g)  will 
not  become  the  final  order  of  the 
Department,  if.  within  30  days  from  the 
date  of  the  service  of  the  notice,  the 
administrator  or  representative  thereof 
files  a  request  for  a  hearing  under 
§  2 5 70. 1 30  ef  seq. ,  and  files  an  answer 
to  the  notice. 

The  service  of  documents  by  the 
parties  to  an  adjudicatory  proceeding,  as 
well  as  by  the  ALJ.  are  governed  by 
§2570.132.  Section  2570.133  describes 
how  the  parties  are  designated  and' 
provides  a  procedure  for  interested 
parties  other  than  the  complainant  (the 
Department)  and  the  respondent  (the 
party  against  whom  the  civil  penalty  is 
sought)  to  participate.  Section  2570.134 
provides  that  if  the  respondent  fails  to 
request  a  hearing  and  file  an  answer  to 
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the  Department's  notice  of 
determination  (§  2560.502c-7(g))  within 
the  30  day  period  provided  by 
"2560.502c-7(h),  such  failure  shall  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the  facts 
alleged  in  the  notice  and  shall  be 
deemed  to  constitute  an  admission  of 
the  facts  alleged  in  the  notice  for 
piuposes  of  any  proceeding  involving 
the  assessment  of  a  civil  penalty  under 
section  502(c)(7)  of  ERISA.  Section 
2570.134  also,  in  conjimction  with 
§  2570.131(g),  makes  clear  that,  in  the 
event  of  such  failure,  the  assessment  of 
penalty  becomes  final  45  days  from  the 
service  of  the  notice  of  determination. 

Section  2570.135  provides  that  the 
ALJ's  decision  shall  include  the  terms 
and  conditions  of  any  consent  order  or 
settlement  which  has  been  agreed  to  by 
the  parties.  This  section  also  prescribes 
the  content  of  any  such  agreement,  and 
provides  for  settlements  without  the 
consent  of  all  parties.  This  section 
provides  that  the  decision  of  the  ALJ 
which  incorporates  such  consent  order 
shall  become  a  final  agency  action 
within  the  meaning  of  5  U.S.C.  704. 

The  rules  in  29  CFR  part  18 
concerning  the  computation  of  time, 
pleadings,  prehearing  conferences  and 
statements,  and  settlements  are  adopted 
in  these  procedures  for  adjudications 
under  ERISA  section  502(c)(7). 
However,  §  2570.136  states  that 
discovery  may  be  ordered  by  the  ALJ 
only  upon  a  showing  of  good  cause  by 
the  party  seeking  discovery.  This  differs 
from  the  more  liberal  standard  for 
discovery  contained  in  29  CFR  18.14.  In 
cases  in  which  discovery  is  ordered  by 
the  ALJ,  the  order  shall  expressly  limit 
the  scope  and  terms  of  discovery  to  that 
for  which  good  cause  has  been  shown. 
To  the  extent  that  the  order  of  the  ALJ 
does  not  specify  rules  for  the  conduct  of 
the  discovery  permitted  by  such  order, 
the  rules  governing  the  conduct  of 
discovery  from  29  CFR  part  18  are  to  be 
applied  in  any  proceeding  imder  section 
502(c)(7)  of  ERISA.  For  example,  if  the 
order  of  the  ALJ  states  only  that 
interrogatories  on  certain  subjects  may 
be  permitted,  the  rules  under  29  CFR 
part  18  concerning  the  service  and 
answering  of  such  interrogatories  shedl 
apply.  The  procedures  imder  29  CFR 
part  18  for  the  submission  of  facts  to  the 
ALJ  during  the  hearing  are  also  to  be 
applied  in  proceedings  imder  ERISA 
section  502(c)(7). 

The  section  on  summary  decisions 
(§  2570.137)  provides  authorization  for 
an  ALJ  to  issue  a  summary  decision 
which  may  become  final  when  there  are 
no  genuine  issues  of  material  fact  in  a 
case  arising  under  ERISA  section 
502(c)(7).  The  section  concerning  the 


decision  of  the  ALJ  (§  2570.138)  differs 
from  its  counterpart  at  §  18.57  of  this 
title  in  that  §  2570.138  states  that  the 
decision  of  the  ALJ  in  an  ERISA  section 
502(c)(7)  case  shall  become  the  final 
agency  action  unless  a  timely  appeal  is 
filed. 

The  procedures  for  appeals  of  ALJ 
decisions  under  ERISA  section  502(c)(7) 
of  ERISA  would  be  governed  solely  by 
§§  2570.139  through  2570.141,  as 
acknowledged  in  29  CFR  18.58.  Section 
2570.139  establishes  the  time  limit 
within  which  such  appeals  must  be 
filed,  the  maimer  in  which  the  issues  for 
appeal  are  determined  and  the 
procedure  for  making  the  entire  record 
before  the  ALJ  available  to  the  Secretary. 
Section  2570.140  provides  that  review 
of  the  Secretary  shall  not  be  on  a  de 
novo  basis,  but  rather  on  the  basis  of  the 
record  before  the  ALJ  and  without  an 
opportunity  for  oral  argument.  Section 
2570.141  sets  forth  the  procedure  for 
establishing  a  briefing  schedule  for  such 
appeals  and  states  that  the  decision  of 
the  Secretary  on  such  an  appeal  shall  be 
a  final  agency  action  within  the 
meaning  of  5  U.S.C.  704.  As  required  by 
the  Administrative  Procedure  Act  (5 
U.S.C.  552(a)(2)(A))  all  final  decisions  of 
the  Department  imder  section  502(c)(7) 
of  ERISA  shall  be  compiled  in  the 
Public  Disclosure  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
Room  N-1513,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW. 
Washington.  DC  20210. 

Conforming  Changes  to  Existing  Civil 
Penalties  Rules 

This  document  also  contains  interim 
final  rules  amending  the  existing  civil 
penalty  assessment  regulations  under 
ERISA  section  502(c)(2),  502(c)(5)  and 
502(c)(7)  in  part  2560  and  part  2570  of 
subchapter  G,  to  conform  them  to  the 
rules  of  practice  and  procedure  being 
adopted  for  penalty  proceedings  under 
ERISA  section  502(c)(7)  in  29  CFR 
2560.502C-7  and  part  2570  subpart  G. 
The  amendments,  described  below, 
affect  certain  rules  for  penalty 
assessment  and  administrative  review  in 
§  2560.502C-2,  §  2560.502c-5, 
§  2560.502C-6,  and  subparts  C,  E.  and  F 
of  part  2570. 

The  primary  amendments  are 
intended  to  conform  the  filing  and 
service  rules  under  §  2560.502c-2, 
§  2560.502C-5  and  §  2560.502c-6  to 
those  being  adopted  for  proceedings 
under  §  2560.502c-7.  Specifically, 
§  2560.502c-2(i)(2),  §  2560.502c-5(i)(2) 
and  §  2560.502c-6(i)(2)  are  being 
amended  to  provide  an  additional  five 
days  in  which  to  file  a  statement  of 
reasonable  cause  or  a  request  for  hearing 
and  answer,  as  applicable,  when  the 


Department  serves  a  notice  of  intent  to 
assess  a  penalty  or  a  notice  of  penalty 
determination  by  certified  mail,  and  to 
provide  that  service  of  a  notice  by  the 
Department  by  regular  mail  is  complete 
upon  receipt.  Sections  2560.502c- 
2(i)(3).  2560.502c-5(i)(3),  and 
2560.502c-6(i)(3)  are  also  amended  to 
conform  to  the  provisions  in 
§  2560.502C-7  under  which  statements 
of  reasonable  cause  are  treated  as  filed 
on  mailing  or  on  transmittal  under 
certain  circumstances. 

The  remaining  amendments  were 
necessary  to  accommodate  those 
changes  in  the  filing  and  service  rules, 
or  were  technical  clarifications. 
Specifically.  §2560.502c-2(f), 
§  2560.502c-5(f),  and  §  2560.502c-6(f) 
are  being  amended  to  provide  that  if  an 
administrator  failed  to  timely  file  a 
statement  of  reasonable  cause,  notices  of 
intent  to  assess  became  final  orders  45 
days  from  the  date  of  service  of  the 
notice.  Sections  2560.502c-2(g)  and  (h). 
2560.502c-5(g)  and  (h)  and  2560.502c- 
6(g)  and  (h)  are  being  amended  to 
provide  that  notices  of  determin«tion 
would  become  final  orders  45  days  from 
the  date  of  service  except  that  the 
determinations  do  not  become  final 
orders  if  the  administrator  fiies  a  timely 
request  for  a  hearing  and  an  answer. 
Corresponding  amendments  are  being 
made  to  §  2570.64,  §  2570.94,  and 
§2570.114,  which  describe  the 
"consequences  of  default"  for  ERISA 
section  502(c)(2).  section  502(c)(5).  and 
section  502(c)(6)  civil  penalty 
proceedings,  respectively. 

Sections  2560.502c-2fd)  and  (e), 
2560.502c-5(d)  and  (e).  and  2560.502c- 
6(d)  and  (e)  are  being  amended  to  use 
the  clarifying  language  adopted  in 
§§  2560.502c-7(d)  and  (e)  that  better 
describes  the  statement  of  reasonable 
cause  and  penalty  waiver  procedures. 

Finally,  section  2570.61(c)  is  being 
amended  to  clarify  that  for  purposes  of 
a  civil  penalty  proceeding  under  ERISA 
section  502  (c)(2),  "Answer"  is  defined 
as  a  written  statement  that  is  supported 
by  reference  to  specific  circumstances  or 
facts  siuTounding  the  notice  of 
determination  issued  pursuant  to 
§  2560.502c-2(g)  of  this  chapter. 

These  amenoments  are  made  under 
section  505  of  ERISA  which  authorizes 
the  Department  to  prescribe  such 
regulations  as  the  Secretary  finds 
necessary  or  appropriate  to  carry  out  the 
provisions  of  Title  I  of  ERISA.  These 
technical  changes  affect  rules  of  agency 
practice  and  procedure  which  the 
Secretary  has  determined  arc 
appropriate  to  issue  in  interim  final 
form  in  order  to  conform  the  penalty 
assessment  and  administrative  hearing 
procedures  under  section  502(c)  of 
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ERISA  and  ensure  the  Secretan's  ability 
to  continue  to  effectively  enforce  the 
requirements  of  section  502(c)  of  ERISA. 

C.  Request  for  Comments 

The  Department  invites  all  interested 
persons  to  submit  their  comments, 
suggestions  and  views  concerning  any 
of  the  provisions  of  any  of  these  interim 
Final  rules  Written  comments 
(preferablv  three  copies)  should  be 
submitted  to:  Pension  and  Welfare 
Benefits  Administration.  Room  N-5669, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW  ,  Washington. 
DC  20210  Attention:  Blackout  Civil 
Penaltv  Regulation.  Written  comments 
mav  also  be  sent  by  Internet  to  the 
following  address:  e-QRMpwha.dol.gov 
Comments  must  be  received  by  the 
Department  on  or  before  November  20, 
2002  The  comment  period  is  being 
limited  to  30  days  to  enable  the 
Department  to  adopt  changes  to  the 
interim  final  rule  prior  to  the  effective 
date  of  the  SOA  amendments. 

All  submissions  will  be  open  to 
public  inspection  and  copying  from  8:00 
a.m.  to  4:30  p  m  in  the  Public 
Disclosure  Room.  Pension  and  Welfare 
Benefits  Administration.  US 
Department-of  Labor.  Room  N-1513. 
200  Constitution  Avenue,  NW,. 
Washington.  DC  20210 

D.  Regulatory  Impact  Analysis 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735),  the  Department  must  determine 
whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
review  bv  the  Office  of  Management  and 
Budget  (OMB).  Section  3(f)  of  the 
Executive  Order  defines  a  "significant 
regulator\'  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  Si 00 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant").  (2)  creating  s-erious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policv  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  (jr 
the  principles  set  forth  in  the  Executive 
Order  The  Department  has  determined 
that  these  interim  final  rules  relating  to 
the  assessment  of  civil  monetary 


penalties  under  section  502(c)(7)  of 
ERISA  are  significant  in  that  they 
provide  guidance  on  the  administration 
and  enforcement  of  the  notice 
provisions  of  section  lOl(i)  of  ERISA. 
Separate  guidance  on  the  notice 
requirements  of  section  101(1)  (Interim 
Final  Rule  Relating  to  Notice  of 
Blackout  Periods  to  Participants  and 
Beneficiaries),  also  published  in  today's 
issue  of  the  Federal  Register,  is  also 
considered  significant  within  the 
meaning  of  section  3(f)(4)  of  the 
Executive  Order.  Accordingly,  OMB  has 
reviewed  the'interim  final  rules 
pertaining  to  both  the  blackout  notice 
and  the  related  civil  penalty  pursuant  to 
the  terms  of  the  Executive  Order. 

The  principal  benefit  of  the  statutory 
penalty  provisions  and  these  interim 
final  rules  will  be  greater  adherence  to 
the  refjuirement  of  ERISA  section  lOl(i) 
that  plan  administrators  provide 
advance  written  notice  to  participants 
and  beneficiaries  in  individual  account 
retirement  plans  whose  existing  rights 
to  direct  investments  in  their  accounts 
or  to  obtain  loans  or  distributions  will 
be  suspended  or  limited.  The 
implementation  of  orderly  and 
consistent  processes  for  the  assessment 
of  penalties  and  the  review  of  such 
assessments  will  also  be  beneficial  for 
plan  administrators.  The  procedures 
established  in  these  interim  final  rules 
will  also  allow  facts  and  circumstances 
related  to  a  failure  or  refusal  to  provide 
appropriate  notice  to  be  presented  by  a 
plan  administrator  and  to  be  taken  into 
consideration  by  the  Department  in 
assessing  penalties  under  ERISA  section 
502(c)(7). 

The  rate  of  failure  or  refusal  to 
provide  blackout  notices  where 
required,  and  the  dollar  value  of 
penalties  to  be  assessed  in  those  cases 
cannot  be  predicted.  The  civil  penalty 
provisions  of  the  statute  and  these 
interim  final  rules  impose  no  mandatory 
requirements  or  costs,  except  where  a 
plan  administrator  has  failed  to  provide 
the  notice  required  in  ERISA  section 
lOl(i). 

The  technical  amendments 
conforming  the  existing  regulatory 
provisions  relating  to  the  assessment  of 
civil  penalties  under  sections  502(c)(2). 
(c)(5),  and  (c)(6)  of  ERISA  are 
procedural  in  nature,  and  similarly 
impose  no  additional  requirements  or 
costs. 

Paperwork  Reduction  Act 

This  interim  final  rule  on  assessment 
of  civil  penalties  under  ERISA  section 
502(c)(7)  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  (44 
U.S.C.  3501  et  seq.)  because  it  does  not 


contain  a  collection  of  information  as 
defined  in  44  U.S.C.  3502(3). 
Information  otherwise  provided  to  the 
Secretary  in  connection  with  the 
administrative  and  procedural 
requirements  of  these  interim  final  rules 
is  excepted  from  coverage  by  PRA  95 
pursuant  to  44  U.S.C.  3518(c)(1)(B),  and 
related  regulations  at  5  CFR  1320.4(a)(2) 
and  (c).  These  provisions  generally 
except  information  provided  as  a  result 
of  an  agency's  civil  or  administrative 
action,  investigation,  or  audit.  This 
exception  also  applies  to  the  confojming 
amendments  to  administrative  and 
procedural  rules  pertaining  to  the  civil 
penalty  provisions  of  ERISA  sections 
502(c){2).  502(c)(5),  and  502(c)(6). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
use.  601  etseq.)  (RFA),  imposes 
certain  requirements  with  respect  to 
federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553fb)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
that  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  its  analyses  under  the  RFA.  PWBA 
continues  to  consider  a  small  entity  to 
be  an  employee  benefit  plan  with  fewer 
than  100  participants.  The  basis  of  this 
definition  is  found  in  section  104(a)(2) 
of  ERISA,  which  permits  the  Secretary 
to  prescribe  simplified  annual  reporting 
for  pension  plans  that  cover  fewer  than 
100  participants.  Because  this  guidance 
is  issued  as  an  interim  final  rule 
pursuant  to  the  authority  and  deadlines 
prescribed  in  sections  306(b)(2)  of  SOA, 
RFA  does  not  apply,  and  regulatory 
flexibility  analysis  is  not  required. 
However,  the  Department  wishes  to 
address  in  its  final  rulemaking  any 
special  issues  facing  small  plans  with 
respect  to  the  assessment  of  civil 
penalties  under  ERISA  section  502(c)(7) 
and  the  conforming  amendments  to 
existing  administrative  and  procedural 
regulations  relating  to  the  assessment  of 
civil  penalties  under  ERISA  sections 
502(c)(2),  (c)(5),  and  (cK6). 

The  terms  of  the  statute  pertaining  to 
the  assessment  of  civil  penalties  for 
failure  to  provide  notices  to  plan 
participants  and  beneficiaries  in  the 
event  of  a  blackout  do  not  vary  relative 
to  plan  or  plan  administrator  size.  The 
operation  of  the  statute  will  normally 
result  in  the  assessment  of  lower 
penalties  where  small  plans  are 
involved  because  a  violation  with 
respect  to  a  single  participant  or 
beneficiary  is  treated  as  a  separate 
violation  for  purposes  of  calculating  the 
penalty.  The  opportunity  for  a  plan 
administrator  to  present  facts  and 
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circumstances  related  to  a  failure  or 
refusal  to  provide  appropriate  notice 
that  may  be  taken  into  consideration  by 
the  Department  in  assessing  penalties 
under  ERISA  section  502(c)(7)  may  offer 
some  degree  of  flexibility  to  small 
entities  subject  to  penalty  assessments. 
Penalty  assessments  will  have  no  direct 
impact  on  small  plans  because  the  plan 
administrator  assessed  a  civil  penalty  is 
personally  liable  for  the  payment  of  that 
penalty  pursuant  to  section  2560.5G2c- 

7(1). 
The  Department  invites  mterested 

persons  to  submit  comments  on  the 

impact  of  this  interim  final  rule  on 

small  entities,  and  on  any  alternative 

approaches  that  may  serve  to  minimize 

the  impact  on  small  plans  or  other 

entities  while  accomplishing  the 

objectives  of  the  statutory  provisions. 

Congressional  Review  Act 

The  rules  being  issued  here  are 
subject  to  the  Congressional  Review  Act 
provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq.)  and  have 
been  transmitted  to  Congress  and  the 
Comptroller  General  for  review.  The 
rule  is  not  a  "major  rule"  as  that  term 
is  defined  in  5  U.S.C.  804,  because  it  is 
not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  rule  does  not  include  any 
Federal  mandate  that  may  result  in 
expenditures  by  State,  local,  or  tribal 
govenunents,  and  does  not  impose  an 
annual  burden  exceeding  $100  million 
on  the  private  sector. 

Federalism  Statement 

Executive  Order  13132  (August  4, 
1999)  outlines  fundamental  principles 
of  federalism  cmd  requires  the 
adherence  to  specific  criteria  by  federal 
agencies  in  the  process  of  their 
formulation  and  implementation  of 
policies  that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  This  final 
rule  does  not  have  federalism 
imphcations  because  it  has  no 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Section  514  of 
ERISA  provides,  with  certain  exceptions 
specifically  enumerated,  that  the 
provisions  of  Titles  I  and  IV  of  ERISA 
supersede  any  and  all  laws  of  the  States 
as  they  relate  to  any  employee  benefit 
plan  covered  under  ERISA.  The 
requirements  implemented  in  this  final 
rule  do  not  alter  the  fundamental 
reporting  and  disclosure,  or 
administration  and  enforcement 
provisions  of  the  statute  with  respect  to 
employee  benefit  plans,  and  as  such 
have  no  implications  for  the  States  or 
the  relationship  or  distribution  of  power 
between  the  national  government  and 
the  States. 

List  of  Subjects 

29  CFR  Part  2560 

Employee  benefit  plans,  Employee 
Retirement  Income  Security  Act,  Law 
enforcement.  Pensions. 

29  CFR  Part  2570 

Administrative  practice  and 
procedure.  Employee  benefit  plans, 
Employee  Retirement  Income  Security 
Act,  Law  enforcement.  Pensions. 

In  view  of  the  foregoing.  Parts  2560 
and  2570  of  Chapter  XXV  of  title  29  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  2560— RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT 

1.  The  authority  citation  for  Part  2560 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1132,  113.5,  and 
Secretary 's'Order  1-87,  52  FR  13139  (.^pril 
21,  1987). 

Section  2560.503-1  also  issued  under 
29  U.S.C.  1133. 

Section  2560.502(c)(7)  also  issued 
under  sec.  306  (b)(2)  of  Pub.  L.  107-204. 
116  Stat.  745. 

2-3.  Revise  §2560.502c-2,  paragraphs 
(d),  (e),  (f),  (g).  (h),  and  (i)  to  read  as 
follows: 

§2560.502c-2    Civil  penalties  under 
section  502(cK2). 

***** 

(d)  Reconsideration  or  waiver  of 
penalty  to  be  assessed.  The  Department 
may  determine  that  all  or  part  of  the 
penalty  amount  in  the  notice  of  intent 
to  assess  a  penalty  shall  not  be  assessed 
on  a  showing  that  the  administrator 


complied  with  the  requirements  of 
section  101(b)(1)  of  the  Act  or  on  a 
showing  by  the  administrator  of 
mitigating  circumstances  regarding  the 
degree  or  willfulness  of  the 
noncompliance. 

(e)  Showing  of  reasonable  cause. 
Upon  issuance  by  the  Department  of  a 
notice  of  intent  to  assess  a  penalty,  the 
administrator  shall  have  thirty  (30)  days 
fi-om  the  date  of  service  of  the  notice,  as 
described  in  paragraph  (i)  of  this 
section,  to  file  a  statement  of  reasonable 
cause  explaining  why  the  penalty,  as 
calculated,  should  be  reduced,  or  not  be 
assessed,  for  the  reasons  set  forth  in 
paragraph  (d)  of  this  section.  Such 
statement  must  be  made  in  writing  and 
set  forth  all  the  facts  alleged  as 
reasonable  cause  for  the  reduction  or 
nonassessment  of  the  penalty.  The 
statement  must  contain  a  declaration  by 
the  administrator  that  the  statement  is 
made  under  the  penalties  of  perjury. 

(f)  Failure  to  file  a  statement  of 
reasonable  cause.  Failure  of  an 
administrator  to  file  a  statement  of 
reasonable  cause  within  the  thirty  (30) 
day  period  described  in  paragraph  (e)  of 
this  section  shall  be  deemed  to 
constitute  a  waiver  of  the  right  to  appear 
and  contest  the  facts  alleged  in  the 
notice  of  intent,  and  such  failure  shall 
be  deemed  an  admission  of  the  facts 
alleged  in  the  notice  for  purposes  of  any 
proceeding  involving  the  assessment  of 
a  civil  penalty  under  section  502(c)(2)  of 
the  Act.  Such  notice  shall  then  become 

a  final  order  of  the  Secretary,  within  the 
meaning  of  §  2570.61(g)  of  this  chapter, 
forty-five  (45)  days  from  the  date  of 
service  of  the  notice. 

(g)  Notice  of  the  determination  on 
statement  of  reasonable  cause.  (1)  The 
Department,  following  a  review  of  all 
the  facts  alleged  in  support  of  no 
assessment  or  a  complete  or  partial 
waiver  of  the  penalty,  shall  notify  the 
administrator,  in  writing,  of  its 
determination  to  waive  the  penalty,  in 
whole  or  in  part,  and/or  assess  a 
penaltv.  If  it  is  the  determination  of  the 
Department  to  assess  a  penalty,  the 
notice  shall  indicate  the  amount  of  the 
penalty,  not  to  exceed  the  amount 
described  in  paragraph  (c)  of  this 
section.  This  notice  is  a  "pleading"  for 
purposes  of  §  2570. 61(m)  of  this  chapter. 

(2)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  notice  issued 
pursuant  to  paragraph  (g)(1)  of  this 
section,  indicating  the  Department's 
intention  to  assess  a  penalty,  shall 
become  a  final  order,  within  the 
meaning  of  §  2570.61(g)  of  this  chapter, 
forty-five  (45)  days  from  the  date  of 
service  of  the  notice 

(h)  Administrative  hearing.  A  notice 
issued  pursuant  to  paragraph  (g)  of  this 
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section  will  not  become  a  final  order, 
within  the  meaning  nf  ^  2570.61(g)  of 
this  chapter,  if.  withm  thirty  (30)  days 
from  the  date  of  the  service  of  the 
notice,  the  administrator  or  a 
representative  thereof  files  a  recjuest  for 
a  hearing  under  i^*)  2570.60  through 
2570.71  of  this  chapter,  and  files  an 
answer  to  the  notice.  The  request  for 
hearing  and  answer  must  be  filed  in 
accordance  with  *?  2570.62  of  this 
chapter  and  <?  18.4  of  this  title.  The 
answer  opposing  the  proposed  sanction 
shall  be  in  writing,  and  supported  by 
reference  to  specific  circumstances  or 
facts  surrounding  the  notice  of 
determination  issued  pursuant  to 
paragraph  (g)  of  this  section 

(i)  Ser\-icH  of  notices  and  tiling  of 
statements.  (1)  Service  of  a  notice  for 
purposes  of  paragraphs  (c)  and  (g)  of 
this  section  shall  be  made: 

(i)  Bv  delivering  a  copv  to  the 
administrator  or  representative  thereof; 

(ii)  Bv  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
the  administrator  or  representative 
thereof;  or 

(lii)  By  mailing  a  ropy  to  the  last 
known  address  of  the  administrator  or 
representative  thereof. 

(2)  If  service  is  accomplished  by 
certified  mail,  service  is  complete  upon 
mailing.  If  service  is  by  regular  mail, 
service  is  complete  upon  receipt  by  the 
addressee.  When  service  of  a  notic:e 
under  paragraph  (c)  or  (g)  fif  this  section 
is  by  certified  mail,  five  (5)  days  shall 
be  added  to  the  time  allowed  by  these 
rules  for  the  filing  of  a  statement,  or  a 
request  for  hearing  and  answer,  as 
applicable. 

(3)  For  purposes  of  this  section,  a 
statement  of  reasonable  cause  shall  be 
considered  filed: 

(i)  Upon  mailing,  if  accomplished 
using  United  .Slates  Postal  Service 
certified  mail  or  Express  Mail; 

(ii)  Upon  receipt  oy  the  deliverv 
service,  if  accomplished  using  a 
"designated  private  delivery  service" 
within  the  meaning  of  26  U.S.C.  7502(f); 

(iii)  Upon  transmittal,  if  transmitted 
in  a  manner  specified  in  the  notice  of 
intent  to  assess  a  penalty  as  a  iiit-thixi 
of  transmittal  to  be  accorded  such 
special  treatment;  or 

(iv)  In  the  c:ase  of  any  other  method 
of  filing,  upon  rt^c^ipt  by  the 
Department  at  the  address  provided  in 
the  notice  of  intent  to  assess  a  penalty. 
***** 

4.  Revise  §2560. 502C-5,  paragraphs 
(d).  (e),  (f),  (g).  (h).  and  (i)  to  read  as 
follows: 

§  2560.502C-5    Civil  penalties  under  section 
502(cH5). 


(d)  Reconsideration  or  waiver  of 
penalty  to  be  assessed.  The  Department 
mav  dt!t(;rmine  that  all  or  part  of  the 
penalty  amount  in  the  notice  of  intent 
to  assess  a  penalty  shall  not  be  assessed 
on  a  shcjwing  that  the  administrator 
complied  with  the  requirements  of 
section  lOUg)  of  the  Act  or  on  a 
showing  by  the  administrator  of 
mitigating  circumstances  regarding  the 
degree  or  willfulness  of  the 
noncompliance. 

(e)  Showing  of  reasonable  cause. 
Upon  issuance  by  the  Department  of  a 
notice  of  intent  to  assess  a  penalty,  the 
administrator  shall  have  thirty  (30)  days 
from  the  date  of  service  of  the  notice,  as 
described  in  paragraph  (i)  of  this 
section,  to  file  a  statement  of  reasonable 
cau.se  explaining  why  the  penalty,  as 
calculated,  should  be  reduced,  or  not  be 
asses.sed,  for  the  reasons  set  forth  in 
paragraph  (d)  of  this  section.  Such 
statement  must  be  made  in  writing  and 
set  forth  all  the  facts  alleged  as 
reasonable  cause  for  the  reduction  or 
nonassessment  of  the  penalty.  The 
statement  must  contain  a  dec  laration  by 
the  administrator  that  the  statement  is 
made  under  the  penalties  of  perjury. 

(f)  Failure  to  file  a  statement  of 
reasonable  cause.  Failure  of  an 
.idmiiiistrator  to  file  a  statement  of 
reasonable  cause  within  the  thirty  (30) 
day  period  described  in  paragraph  (e)  of 
this  sei:tion  shall  be  deemed  to 
constitute  a  waiver  tA  the  right  to  appear 
and  contest  the  facts  alleged  in  the 
notice  of  intent,  and  such  failure  shall 
be  deemed  an  admission  of  the  facts 
alleged  in  the  notice  for  purposes  of  any 
proceeding  involving  the  assessment  of 
a  civil  penalty  under  section  502((;)(5)  of 
the  Act.  Such  notice  shall  then  become 

a  final  order  of  the  .Secretary,  within  the 
meaning  of  *)  2570.91  (g)  of  this  chapter, 
forty-five  (45)  days  from  the  date  of 
service  of  the  notice. 

(g)  Notice  of  the  determination  on 
statement  of  reasonable  cause  (1)  The 
Dep.irtmi'nt,  following  a  review  of  all 
the  facts  allt^ged  in  support  of  no 
assessment  or  a  complete  or  partial 
waiver  of  the  penalty,  shall  notify  the 
.idmini.strator.  in  writing,  of  its 
determination  to  waive  the  penalty,  in 
whole  or  in  part,  and/or  assess  a 
penalty  If  it  is  the  determination  of  the 
Department  to  assess  a  penalty,  the 
notice  shall  indicate  the  amount  of  the 
[)enalty,  not  to  e.xceed  the  amount 
described  in  paragraph  (c)  of  this 
section,  and  a  brief  statement  of  the 
reasons  for  assessing  the  penalty.  This 
notice  is  a  "pleading"  for  purposes  of 

§  2570.91  (m)  of  this  chapter. 

(2)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  notice  issued 
pursuant  to  paragraph  (g)(1)  of  this 


section,  indicating  the  Department's 
intention  to  assess  a  penalty,  shall 
become  a  final  order,  within  the 
meaning  of  §  2570.91(g)  of  this  chapter, 
forty-five  (45)  days  from  the  date  of 
service  of  the  notice. 

(h)  Administrative  hearing.  A  notice 
issued  pursuant  to  paragraph  (g)  of  this 
section  will  not  become  a  final  order, 
within  the  meaning  of  §  2570.91(g)  of 
this  chapter,  if.  within  thirty  (30)  days 
from  the  date  of  the  service  of  the 
notice,  the  administrator  or  a 
representative  thereof  files  a  request  for 
a  hearing  under  §§  2570.90  through 
2570.101  of  this  chapter,  and  files  an 
answer  to  the  notice.  The  request  for 
hearing  and  answer  must  be  filed  in 
accordance  with  §2570.92  of  this 
chapter  and  §  18.4  of  this  title.  The 
answer  opposing  the  proposed  sanction 
shall  be  in  writing,  and  supported  by 
reference  to  specific  circumstances  or 
facts  surrounding  the  notice  of 
determination  issued  pursuant  to 
paragraph  (g)  of  this  section. 

(i)  Sen-ice  of  notices  and  filing  of 
statements.  (1)  Service  of  a  notice  for 
purposes  of  paragraphs  (c)  and  (g)  of 
this  section  shall  be  made: 

(i)  By  delivering  a  copy  to  the 
administrator  or  representative  thereof: 

(ii)  By  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
the  administrator  or  representative 
thereof;  or 

(iii)  By  mailing  a  copy  to  the  last 
known  address  of  the  administrator  or 
representative  thereof. 

(2)  If  .service  is  accomplished  by 
certified  mail,  service  is  complete  upon 
mailing.  If  service  is  by  regular  mail, 
service  is  complete  upon  receipt  by  the 
addressee.  When  service  of  a  notice 
under  paragraph  (c)  or  (g)  of  this  section 
is  by  certified  mail,  five  (5)  days  shall 
be  added  to  the  time  allowed  by  these 
rules  for  the  filing  of  a  statement,  or  a 
request  for  hearing  and  answer,  as 
applicable. 

(3)  For  purposes  of  this  section,  a 
statement  of  reasonable  cause  shall  be 
considered  filed: 

(i)  Upon  mailing,  if  accomplished 
using  United  States  Postal  Service 
certified  mail  or  Express  Mail; 

(ii)  Upon  receipt  by  the  delivery 
service,  if  accomplished  using  a 
"designated  private  delivery  service" 
within  the  meaning  of  26  U.S.C.  7502(f); 

(iii)  Upon  transmittal,  if  transmitted 
in  a  manner  specified  in  the  notice  of 
intent  to  assess  a  penalty  as  a  method 
of  transmittal  to  be  accorded  such 
special  treatment;  or 

(iv)  In  the  case  of  any  other  method 
of  filing,  upon  receipt  by  the 
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Department  at  the  address  provided  in 
the  notice  of  intent  to  assess  a  penalty. 

***** 

5,  Revise  §2560,5020-6,  paragraphs 
(d).  (e),  (f).  (g).  (h).  and  (i)  to  read  as 
follows: 

§  2560.502C-6    Civil  penalties  under 
section  S02(cM6). 

*         *         *        *        *    . 

(d)  Reconsideration  or  waiver  of 
penalty  to  be  assessed.  The  Department 
may  determine  that  all  or  part  of  the 
penalty  amount  in  the  notice  of  intent 
to  assess  a  penalty  shall  not  be  assessed 
on  a  showing  that  the  administrator 
complied  with  the  requirements  of 
section  104(a)(6)  of  the  Act  or  on  a 
showing  by  the  administrator  of 
mitigating  circtunstances  regarding  the 
degree  or  willfulness  of  the 
noncompliance. 

(e)  Showing  of  reasonable  cause. 
Upon  issuance  by  the  Department  of  a 
notice  of  intent  to  assess  a  penalty,  the 
administrator  shall  have  thirty  (30)  days 
from  the  date  of  service  of  the  notice,  as 
described  in  paragraph  (i)  of  this 
section,  to  file  a  statement  of  reasonable 
cause  explaining  why  the  penalty,  as 
calculated,  should  be  reduced  or  not  be 
assessed,  for  the  reasons  set  forth  in 
paragraph  (d)  of  this  section.  Such 
statement  must  be  made  in  writing  and 
set  forth  all  the  facts  alleged  as 
reasonable  cause  for  the  reduction  or 
nonassessment  of  the  penalty.  The 
statement  must  contain  a  declaration  by 
the  administrator  that  the  statement  is 
made  under  the  penalties  of  perjury. 

(f)  Failure  to  file  a  statement  of 
reasonable  cause.  Failure  to  file  a 
statement  of  reasonable  cause  within  the 
30-day  period  described  in  paragraph  (e) 
of  this  section  shall  be  deemed  to 
constitute  a  waiver  of  the  right  to  appear 
and  contest  the  facts  alleged  in  the 
notice  of  intent,  and  such  failure  shall 
be  deemed  an  admission  of  the  facts 
alleged  in  the  notice  for  purposes  of  any 
proceeding  involving  the  assessment  of 
a  civil  penalty  under  section  502(c)(6)  of 
the  Act.  Such  notice  shall  then  become 

a  final  order  of  the  Secretary,  within  the 
meaning  of  §2570,11 1(g)  of  this  chapter, 
forty-five  (45)  days  from  the  date  of 
service  of  the  notice, 

(g)  Notice  of  determination  on 
statement  of  reasonable  cause.  (1)  The 
Department,  following  a  review  of  all  of 
the  facts  alleged  in  support  of  no 
assessment  or  a  complete  or  partial 
waiver  of  the  penalty,  shall  notify  the 
administrator,  in  writing,  of  its 
determination  not  to  assess  or  to  waive 
the  penalty,  in  whole  or  in  part,  and/or 
assess  a  penalty.  If  it  is  the 
determination  of  the  Department  to 
assess  a  penalty,  the  notice  shall 


indicate  the  amount  of  the  penalty,  not 
to  exceed  the  amount  described  in 
paragraph  (c)  of  this  section.  This  notice 
is  a  "pleading"  for  purposes  of 
§2570.111(m)  of  this  chapter. 

(2)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  notice  issued 
pursuant  to  paragraph  (g)(1)  of  this 
section,  indicating  the  Department's 
intention  to  assess  a  penalty,  shall 
become  a  final  order,  within  the 
meaning  of  §  2570, 111(g)  of  this  chapter, 
forty-five  (45)  days  from  the  date  of 
service  of  the  notice. 

(h)  Administrative  hearing.  A  notice 
issued  pursuant  to  paragraph  (g)  of  this 
section  will  not  become  a  final  order, 
within  the  meaning  of  §  2570.91(g)  of 
this  chapter,  if.  within  thirty  (30)  days 
from  the  date  of  the  service  of  the 
notice,  the  administrator  or  a 
representative  thereof  files  a  request  for 
a  hearing  under  §§2570.110  through 
2570,121  of  this  chapter,  and  files  an 
answer  to  the  notice.  The  request  for 
hearing  and  answer  must  be  filed  in 
accordance  with  §2570.112  of  this 
chapter  and  §  18.4  of  this  title.  The 
answer  opposing  the  proposed  sanction 
shall  be  in  writing,  and  supported  by 
reference  to  specific  circumstances  or 
facts  surrounding  the  notice  of 
determination  issued  pursuant  to 
paragraph  (g)  of  this  section. 

(i)  Service  of  notices  and  filing  of 
statements.  (1)  Service  of  a  notice  for 
purposes  of  paragraphs  (c)  and  (g)  of 
this  section  shall  be  made: 

(i)  By  delivering  a  copy  to  the 
administrator  or  representative  thereof; 

(ii)  By  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
the  administrator  or  representative 
thereof;  or 

(iii)  By  mailing  a  copy  to  the  last 
known  address  of  the  administrator  or 
representative  thereof. 

(2)  If  service  is  accomplished  by 
certified  mail,  service  is  complete  upon 
mailing.  If  service  is  by  regular  mail, 
service  is  complete  upon  receipt  by  the 
addressee.  When  service  of  a  notice 
under  paragraph  (c)  or  (g)  of  this  section 
is  by  certified  mail,  five  (5)  days  shall 
be  added  to  the  time  allowed  by  these 
rules  for  the  filing  of  a  statement,  or  a 
request  for  hearing  and  answer,  as 
applicable. 

(3)  For  purposes  of  this  section,  a 
statement  of  reasonable  cause  shall  be 
considered  filed: 

(i)  Upon  mailing,  if  accomplished 
using  United  States  Postal  Service 
certified  mail  or  Express  Mail; 

(ii)  Upon  receipt  by  the  delivery 
service,  if  accomplished  using  a 
"designated  private  delivery  service" 
within  the  meaning  of  26  U.S.C.  7502(f); 


(iii)  Upon  transmittal,  if  transmitted 
in  a  manner  specified  in  the  notice  of 
intent  to  assess  a  penalty  as  a  method 
of  transmittal  to  be  accorded  such 
special  treatment:  or 

(iv)  In  the  case  of  any  other  method 
of  filing,  upon  receipt  by  the 
Department  at  the  address  provided  in 
the  notice  of  intent  to  assess  a  penalty. 
***** 

6.  Add  a  new  §  2560.502c-7  to  read  as 
follows: 

§  2560.502C-7    Civil  penalties  under 
section  502(c)(7). 

(a)  In  general.  (1)  Pursuant  to  the 
authority  granted  the  Secretary  under 
section  502(c)(7)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  (the  Act),  the  administrator 
(within  the  meaning  of  section  3(16)(A) 
of  the  Act)  of  an  individual  account 
plan  (within  the  meaning  of  section 
101(i)(8)ofthe  Aci  and  §  2520. 101- 
3(d)(2)  of  this  chapter),  shall  be  liable 
for  civil  penalties  assessed  by  the 
Secretary  under  section  502(c)(7)  of  the 
Act  for  failure  or  refusal  to  provide 
notice  of  a  blackout  period  to  affected 
participants  and  beneficiaries  in 
accordance  with  section  lOl(i)  of  the 
Act  and  §2520.101-3  nf  this  chapter. 

(2)  For  purposes  of  this  section,  a 
failure  or  refusal  to  provide  a  notice  of 
blackout  period  shall  mean  a  failure  or 
refusal,  in  whole  or  in  part,  to  provide 
notice  of  a  blackout  period  to  an 
affected  plan  participant  or  beneficiar)' 
at  the  time  and  in  the  manner 
prescribed  by  section  lOl(i)  of  the  Act 
and  §2520.101-3  of  this  chapter. 

(b)  Amount  assessed.  (1)  The  amount 
assessed  under  section  502(c)(7)  of  the 
Act  for  each  separate  violation  shall  be 
determined  by  the  Department  of  Labor, 
taking  into  consideration  the  degree 
and/or  willfulness  of  the  failure  or 
refusal  to  provide  a  notice  of  blackout 
period,  However,  the  amount  assessed 
for  each  violation  under  section 
502(c)(7)  of  the  Act  shall  not  exceed 
$100  a  day,  computed  from  the  date  of 
the  administrator's  failure  or  refusal  to 
provide  a  notice  of  blackout  period  up 
to  and  including  the  date  that  is  the 
final  dav  of  the  blackout  period  for 
which  the  notice  was  required. 

(2)  For  purposes  of  calculating  the 
amount  to  be  assessed  under  this 
section,  a  failure  or  refusal  to  provide  a 
notice  of  blackout  period  with  respect  to 
any  single  participant  or  beneficiary 
shall  be  treated  as  a  separate  violation 
under  section  lOl(i)  of  the  Act  and 
§2520.101-3  of  this  chapter. 

(c)  Notice  of  intent  to  assess  a  penalty. 
Prior  to  the  assessment  of  any  penalty 
under  section  502(c)(7)  of  the  Act.  the 
Department  shall  provide  to  the 
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administrator  of  the  plan  a  written 
notice  indicating  the  Department '.s 
intent  to  assess  a  penalty  under  section 
502(c)(7)  of  the  Act.  the  amount  of  such 
penalty,  the  number  of  participants  and 
beneficiaries  on  which  the  penalty  is 
based,  the  period  to  which  the  penalty 
applies,  and  the  reason(s)  for  the 
penalty 

(d)  Reconsideration  or  ivaivfr  of 
penalty  to  he  assessed  The  Department 
mav  determine  that  all  or  part  of  the 
penalty  amount  in  the  notice  of  intent 
to  assess  a  penalty  shall  not  be  assessed 
on  a  showing  that  the  administrator 
complied  with  the  requirements  of 
section  lOl(i)  of  the  Act  or  on  a  showing 
by  the  administrator  of  mitigating 
circumstances  regarding  the  degree  or 
willfulness  of  the  noncompliance. 

(e)  Showing  of  reasottable  cause. 
Upon  issuance  by  the  Department  of  a 
notice  of  intent  to  assess  a  penalty,  the 
administrator  shall  haye  thirty  (30)  days 
from  the  date  of  service  of  the  notice,  as 
described  in  paragraph  (i)  of  this 
section,  to  Fde  a  statement  of  reasonable 
cause  explaining  why  the  penalty,  as 
calculated,  should  be  reduced,  or  not  be 
assessed,  for  the  reasons  set  forth  in 
paragraph  (d)  of  this  secrtion.  Such 
statement  must  be  made  in  writing  and 
set  forth  all  the  facts  alleged  as 
reasonable  cause  for  the  reduction  or 
nonassessment  of  the  penalty.  The 
statement  must  contain  a  declaration  by 
the  administrator  that  the  statement  is 
made  under  the  penalties  of  perjury. 

(f)  Failure  to  file  a  statement  of 
reasonable  cause.  Failure  to  file  a 
statement  of  reasonable  cause  within  the 
30  day  period  described  in  paragraph  (e) 
of  this  section  shall  be  deemed  to 
constitute  a  waiyer  of  the  right  to  appear 
and  contest  the  facts  alleged  in  the 
notice  of  intent,  and  such  failure  shall 
be  deemed  an  admission  of  the  fac:ts 
alleged  in  the  notice  for  purposes  of  any 
proceeding  involving  the  assessment  of 
a  civil  penalty  under  section  502(c)(7)  of 
the  Act.  Such  notice  shall  then  become 

a  final  order  of  the  Secretary,  within  the 
meaning  of  ^  2570.131(g)  of  this  chapter, 
forty-five  (45)  days  from  the  date  of 
service  of  the  notice 

(g)  \'otice  of  determination  on 
statement  of  reasonable  cause  (1)  The 
Department,  following  a  review  of  all  of 
the  facts  in  a  statement  of  reasonable 
cause  alleged  in  support  of  no 
assessment  or  a  complete  or  partial 
waiver  of  the  penalty,  shall  notify  the 
administrator,  in  writing,  of  its 
determination  on  the  statement  of 
reasonable  cause  and  its  determination 
whether  to  waive  the  penalty  in  whole 
or  in  part,  and/or  assess  a  penalty.  If  it 
is  the  determination  of  the  Department 
to  assess  a  penalty,  the  notice  shall 


indicate  the  amount  of  the  penalty 
assessment,  not  to  exceed  the  amount 
described  in  paragraph  (c)  of  this 
section.  This  notice  is  a  "pleading"  for 
purposes  of  §2570.131(m)  of  this 
chapter. 

(2)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  notice  issued 
pursuant  to  paragraph  (g)(1)  of  this 
section,  indicating  the  Department's 
determination  to  assess  a  penalty,  shall 
become  a  final  order,  within  the 
meaning  of  ij  2570.131(g)  of  this  chapter, 
forty-five  (45)  days  from  the  date  of 
service  of  the  notice. 

(h)  Adnumstnitive  hearing.  A  notice 
issued  pursuant  to  paragraph  (g)  of  this 
section  will  not  become  a  final  order, 
within  the  meaning  of  §2570.1 31(g)  of 
this  chapter,  if,  within  thirty  (30)  days 
from  the  date  of  the  service  of  the 
notice,  the  administrator  or  a 
representative  thereof  files  a  request  for 
a  hearing  under  §*}  2570.130  through 
2570,141  of  this  chapter,  and  files  an 
answer  to  the  notice.  The  request  for 
hearing  and  answer  must  be  filed  in 
accordance  with  *?  2570.132  of  this 
chapter  and  §  1H.4  of  this  title.  The 
answer  opposing  the  proposed  sanction 
shall  be  in  writing,  and  supported  by 
reference  to  specific  circumstances  or 
fac:ts  surrounding  the  notice  of 
determination  issued  pursuant  to 
paragraph  (g)  of  this  section. 

(i)  Sen'ice  of  notices  and  filing  of 
statements.  (1)  Service  of  a  notice  for 
purposes  of  paragraphs  (c)  and  (g)  of 
this  section  shall  be  made: 

(i)  By  delivering  a  copy  to  the 
administrator  or  representative  thereof; 

(ii)  By  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
the  administrator  or  representative 
thereof;  or 

(iii)  By  mailing  a  copy  to  the  last 
known  address  of  the  administrator  or 
representative  thereof, 

(2)  If  service  is  accomplished  by 
certified  mail,  service  is  complete  upon 
mailing.  If  .service  is  by  regular  mail, 
service  is  complete  upon  receipt  by  the 
addressee.  When  service  of  a  notice 
under  paragraph  (c)  or  (g)  of  this  section 
is  by  certified  mail,  five  (5)  days  shall 
be  added  to  the  time  allowed  by  these 
rules  for  the  filing  of  a  statement  or  a 
request  for  hearing  and  answer,  as 
applicable. 

l3)  For  purposes  of  this  section,  a 
statement  of  reasonable  cause  shall  be 
considered  filed: 

(i)  Upon  mailing,  if  accomplished 
using  United  States  Postal  Service 
certified  mail  or  Express  Mail; 

(ii)  Upon  receipt  oy  the  delivery 
service,  if  accomplished  using  a 
"designated  private  delivery  service" 
within  the  meaning  of  26  U.S.C.  7502(f): 


(iii)  Upon  transmittal,  if  transmitted 
in  a  manner  specified  in  the  notice  of 
intent  to  assess  a  penalty  as  a  method 
of  transmittal  to  be  accorded  such 
special  treatment;  or 

(iv)  In  the  case  of  any  other  method 
of  filing,  upon  receipt  by  the 
Department  at  the  address  provided  in 
the  notice  of  intent  to  assess  a  penalty. 

(j)  Liability.  (1)  If  more  than  one 
person  is  responsible  as  administrator 
for  the  failure  to  provide  a  notice  of 
blackout  period  under  section  lOl(i)  of 
the  Act  and  its  implementing 
regulations  (§2520.101-3  of  this 
chapter),  all  such  persons  shall  be 
jointly  and  severally  liable  for  such 
failure. 

(2)  Any  person,  or  persons  under 
paragraph  (j)(l)  of  this  section,  against 
whom  a  civil  penalty  has  been  assessed 
under  section  502(cj(7)  of  the  Act, 
pursuant  to  a  final  order,  within  the 
meaning  of  §2570. 131(g)  of  this  chapter, 
shall  be  personally  liable  for  the 
payment  of  such  penalty. 

(k)  Cross-reference.  See  §§2570.130 
through  2570.141  of  this  chapter  for 
procedural  rules  relating  to 
administrative  hearings  under  section 
502(c)(7)  of  the  Act. 

PART  2570— PROCEDURAL 
REGULATIONS  UNDER  THE 
EMPLOYEE  RETIREMENT  INCOME 
SECURITY  ACT 

7.  Revise  the  authority  citation  for 
Part  2570  to  read  as  set  forth  below: 

Authority:  29  II.S.C:.  1021,  1 108,  1132, 
lli^.T,  5  V.S.V..  8477:  Reorganization  Plan  No. 
4  of  1978;  .Secretary  of  Labors  Order  1-87. 

Subpart  G  is  also  issued  under  sec. 
306(b)(2)  of  Pub.  L.  107-204,  116  Stat. 
745. 

8.  Revise  §  2570.61(c)  to  read  as 
follows: 

§2570.61     Definitions. 

*  *  *  «  * 

(c)  Answer  means  a  written  statement 
that  is  supported  by  reference  to  specific 
circumstances  or  facts  surrounding  the 
notice  of  determination  issued  pursuant 
to  §2560.502c-2(g)  of  this  chapter. 

***** 

9.  Revise  §  2570.64  to  read  as  follows: 

§  2570.64    Consequences  of  default. 

For  502(c)(2)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.5(a)  and  (b)  of  this  title, " 
Failure  of  the  respondent  to  file  an 
answer  to  the  notice  of  determination 
described  in  §  2560.502c-2{g)  of  this 
chapter  within  the  30-day  period 
provided  by  §  2560.502c-2(h)  of  this 
chapter  shaJl  be  deemed  to  constitute  a 
waiver  of  his  or  her  right  to  appear  and 
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contest  the  allegations  of  the  notice  of 
determination,  and  such  failure  shall  be 
deemed  to  be  an  admission  of  the  facts 
as  alleged  in  the  notice  for  purposes  of 
any  proceeding  involving  the 
assessment  of  a  civil  penalty  under 
section  502(c)(2)  of  the  Act.  Such  notice 
shall  then  become  the  final  order  of  the 
Secretary,  within  the  meaning  of 
§  2570.61(g)  of  this  subpart,  forty-five 
(45)  days  from  the  date  of  service  of  the 
notice. 

10.  Revise  §  2570.94  to  read  as 
follows: 

§  2570.94    Consequences  of  default 

For  502(c)(5)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.5(a)  and  (b)  of  this  title. 
Failure  of  the  respondent  to  file  an 
answer  to  the  notice  of  determination 
described  in  §  2560.502c-5(g)  of  this 
chapter  within  the  30  day  period 
provided  by  §  2560.502c-5(h)  of  this 
chapter  shall  be  deemed  to  constitute  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  of  the  notice  of 
determination,  and  such  failure  shall  be 
deemed  to  be  an  admission  of  the  facts 
as  alleged  in  the  notice  for  purposes  of 
any  proceeding  involving  the 
assessment  of  a  civil  penalty  under 
section  502(c)(5)  of  the  Act.  Such  notice 
shall  then  become  a  final  order  of  the 
Secretary,  within  the  meaning  of 
§  2570.91(g)  of  this  subpart,  forty-five 
(45)  days  from  the  date  of  the  service  of 
the  notice. 

11.  Revise  §2570.114  to  read  as 
follows: 

§  2570.1 1 4    Consequences  of  default. 

For  502(c)(6)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.5(a)  and  (b)  of  this  title. 
Failure  of  the  respondent  to  file  an 
answer  to  the  notice  of  determination 
described  in  §  2560.502c-6(g)  of  this 
chapter  within  the  30  day  period 
provided  by  §  2560.502c-6(h)  of  this 
chapter  shall  be  deemed  to  constitute  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  of  the  notice  of 
determination,  and  such  failure  shall  be 
deemed  to  be  an  admission  of  the  facts 
as  alleged  in  the  notice  for  purposes  of 
any  proceeding  involving  the 
assessment  of  a  civil  penalty  under 
section  502(c)(6)  of  the  Act.  Such  notice 
shall  then  become  the  final  order  of  the 
Secretary,  within  the  meaning  of 
§  2570.111(g)  of  this  subpart,  forty-five 
(45)  days  from  the  date  of  service  of  the 
notice. 

12.  Add  a  new  Subpart  G  to  Part  2570 
to  read  as  follows: 


Subpart  G — Procedures  for  the 
Assessment  of  Civil  Penalties  under 
ERISA  Section  502(c)(7) 

Sec. 

2570.130  Scope  of  rules. 

2570.131  Definitions. 

2570.132  Service:  Copies  of  documents  and 
pleadings. 

2570.133  Parties,  how  designated. 

2570.134  Consequences  of  default. 

2570.135  Consent  order  or  settlement. 

2570.136  Scope  of  discovery. 

2570.137  Summary  decision. 

2570.138  Decision  of  the  administrative  law 
judge. 

2570.139  Review  by  the  Secretary. 

2570.140  Scope  of  review. 

2570.141  Procedures  for  review  by  the 
Secretary. 

Subpart  G — Procedures  for  the 
Assessment  of  Civil  Penalties  Under 
ERISA  Section  502(c)(7) 

§2570.130    Scope  of  rules. 

The  rules  of  practice  set  forth  in  this 
subpart  are  applicable  to  "502(c)(7)  civil 
penalty  proceedings"  (as  defined  in 
§2570.131(n)  of  this  subpart)  under 
section  502(c)(7)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  (the  Act).  The  rules  of 
procedure  for  administrative  hearings 
published  by  the  Department's  Office  of 
Administrative  Law  Judges  at  Part  18  of 
this  title  will  apply  to  matters  arising 
under  ERISA  section  502(c)(7]  except  as 
modified  by  this  subpart.  These 
proceedings  shall  be  conducted  as 
expeditiously  as  possible,  and  the 
parties  shall  make  every  effort  to  avoid 
delay  at  each  stage  of  the  proceedings. 

§2570.131     Definitions. 

For  502(c)(7)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  the  definitions  in  §  18.2  of  this 
title: 

(a)  Adjudicatory  proceeding  means  a 
judicial-type  proceeding  before  an 
administrative  law  judge  leading  to  the 
formulation  of  a  final  order: 

(b)  Administrative  law  judge  means  an 
administrative  law  judge  appointed 
pursuant  to  the  provisions  of  5  U.S.C. 
3105; 

(c)  Answer  means  a  written  statement 
that  is  supported  by  reference  to  specific 
circumstances  or  facts  surrounding  the 
notice  of  determination  issued  pursuant 
to  §  2560.502c-7(g)  of  this  chapter; 

(d)  Commencement  of  proceeding  is 
the  filing  of  an  answer  by  the 
respondent; 

(e)  Consent  agreement  means  any 
written  document  containing  a  specified 
proposed  remedy  or  other  relief 
acceptable  to  the  Department  and 
consenting  parties; 


(f)  ERISA  means  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended; 

(g)  Final  order  means  the  final 
decision  or  action  of  the  Department  of 
Labor  concerning  the  assessment  of  a 
civil  penalty  under  ERISA  section 
502(c)(7)  against  a  particular  party.  Such 
final  order  may  result  from  a  decision  of 
an  administrative  law  judge  or  the 
Secretary,  the  failure  of  a  party  to  file  a 
statement  of  reasonable  cause  described 
in  §  2560.502c-7(e)  of  this  chapter 
within  the  prescribed  time  limits,  or  the 
failure  of  a  party  to  invoke  the 
procedures  for  hearings  or  appeals 
under  this  title  within  the  prescribed 
time  limits.  Such  a  final  order  shall 
constitute  final  agency  action  within  the 
meaning  of  5  U.S.C.  704: 

(h)  Hearing  means  that  part  of  a 
proceeding  which  involves  the 
submission  of  evidence,  by  either  oral 
presentation  or  written  submission,  to 
the  administrative  law  judge; 

(i)  Order  means  the  whole  or  any  part 
of  a  final  procedural  or  substantive 
disposition  of  a  matter  under  ERISA 
section  502(c)(7); 

(j)  Party  includes  a  person  or  agency 
named  or  admitted  as  a  party  to  a 
proceeding; 

(k)  Person  includes  an  individual, 
partnership,  corporation,  employee 
benefit  plan,  association,  exchange  or 
other  entity  or  organization; 

(1)  Petition  means  a  written  request, 
made  bv  a  person  or  party,  for  some 
affirmative  action; 

(m)  Pleading  means  the  notice  as 
defined  in  §2560.502c-7(g)  of  this 
chapter,  the  answer  to  the  notice,  any 
supplement  or  amendment  thereto,  and 
any  reply  that  may  be  permitted  to  any 
answer,  supplement  or  amendment; 

(n)  502lc)l7j  civil  penalty  proceeding 
means  an  adjudicatory  proceeding 
relating  to  the  assessment  of  a  civil 
penalty  provided  for  in  section  502(c)(7) 
of  ERISA; 

(o)  Respondent  means  the  party 
against  whom  the  Department  is  seeking 
to  assess  a  civil  sanction  under  ERISA 
section  502(c)(7); 

(p)  Secretary  means  the  Secretary  of 
Labor  and  includes,  pursuant  to  any 
delegation  of  authority  by  the  Secretary, 
any  assistant  secretary  (including  the 
Assistant  Secretary  for  Pension  and 
Welfare  Benefits),  administrator, 
commissioner,  appellate  body,  board,  or 
other  official;  and 

(q)  .Soyicifor  means  the  Solicitor  of 
Labor  or  his  or  her  delegate. 

§  2570.1 32    Service:  Copies  of  documents 
and  pleadings. 

For  502(c)(7)  peaalty  proceedings, 
this  section  shall  apply  in  lieu  of  §  18.3 
of  this  title. 
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(a)  General  Copies  of  all  documents 
shall  be  served  on  all  parties  of  record. 
All  documents  should  clearly  designate 
the  docket  number,  if  any.  and  short 
title  of  all  matters.  All  documents  to  be 
filed  shall  be  delivered  or  mailed  to  the 
Chief  Docket  Clerk.  Office  of 
Administrative  Law  [udges.  800  K 
Street,  NW.  Suite  400.  Washington.  DC 
20001-8002.  or  to  the  OALJ  Regional 
Office  to  which  the  proceeding  may 
have  been  transferred  for  hearing.  Each 
document  filed  shall  be  clear  and 
legible 

(b)  Bv  parties.  All  motions,  petitions, 
pleadings,  briefs,  or  other  documents 
shall  be  filed  with  the  Office  of 
Administrative  Law  [udges  with  a  copy, 
including  any  attachments,  to  all  other 
parties  of  record  When  a  party  is 
represented  by  an  attorney,  service  shall 
be  made  upon  the  attomev  Service  of 
any  document  upon  any  partv  may  be 
made  by  personal  delivery  or  by  mailing 
a  copy  to  the  last  known  address  The 
Department  shall  be  served  by  deliver\ 
to  the  Associate  Solicitor.  Plan  Benefits 
Security  Division.  ERISA  section 
502(c)(7)  Pro<:;eeding.  P  O  Box  1914, 
Washington.  DC  20013  The  person 
serving  the  document  shall  certify  to  the 
manner  and  date  of  service. 

(c)  Bv  the  Office  of  Administrative 
Law  fudges  Service  of  orders,  decisions 
and  all  other  documents  shall  be  made 
by  regular  mail  to  the  last  known 
address 

(d)  Form  of  pleadings  (1)  Every 
pleading  shall  contain  information 
indicating  the  name  of  the  Pension  and 
Welfare  Benefits  Administration 
(PWBA)  as  the  agency  under  which  the 
proceeding  is  instituted,  the  title  of  the 
proceeding,  the  docket  number  (if  any) 
assigned  by  the  Office  of  Administrative 
Law  Judges  and  a  designation  of  the 
type  of  pleading  or  paper  {e.g.,  notice, 
motion  to  dismiss,  etc.).  The  pleading  or 
paper  shall  be  signed  and  shall  contain 
the  address  and  telephone  number  of 
the  party  or  person  representing  the 
party.  Although  there  are  no  formal 
specifications  for  documents,  they 
should  be  typewritten  when  possible  on 
standard  size  8'  j  .x  11  inch  paper 

(2)  Illegible  documents,  whether 
handwritten,  typewritten,  photocopied, 
or  otherwise,  will  not  be  accepted. 
Papers  may  be  reproduced  by  any 
duplicating  process  provided  all  copies 
are  clear  and  legible. 

§  2570.1 33    Parties,  how  designated. 

For  502(c)(7)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §18.10  of  this  title. 

(a)  The  term  "party"  wherever  used  in 
this  subpart  shall  include  any  natural 
person,  corporation,  employee  benefit 


plan,  association,  firm,  partnership, 
trustee,  receiver,  agency,  public  or 
private  organization,  or  government 
agency.  A  party  against  whom  a  civil 
penalty  is  sought  shall  be  designated  as 
"respondent."  The  Department  shall  be 
designated  as  the  "complainant." 

(b)  Other  persons  or  organizations 
shall  be  permitted  to  participate  as 
parties  only  if  the  administrative  law- 
judge  finds  that  the  final  decision  could 
directly  and  adversely  affect  them  or  the 
class  they  represent,  that  they  may 
contribute  materially  to  the  disposition 
of  the  proceedings  and  their  interest  is 
not  adequately  represented  by  existing 
parties,  and  that  in  the  discretion  of  the 
administrative  law  judge  the 
participation  of  such  persons  or 
organizations  would  be  appropriate. 

(c;)  A  person  or  organization  not 
named  as  a  respondent  wishing  to 
participate  as  a  party  under  this  section 
shall  submit  a  petition  to  the 
administrative  law  judge  within  fifteen 
(15)  days  after  the  person  or 
organization  has  knowledge  of  or  should 
have  known  about  the  pioceeding.  The 
petition  shall  be  filed  with  the 
administrative  law  judge  and  served  on 
each  person  who  or  organization  that 
has  been  made  a  party  at  the  time  of 
filing.  Such  petition  shall  concisely 
state: 

(1)  Petitioner's  interest  in  the 
proceeding; 

(2)  How  his  or  her  participation  as  a 
partv  will  contribute  materially  to  the 
disposition  of  the  proceeding; 

(3)  Who  will  appear  for  petitioner; 

(4)  Tht!  issues  on  which  petitioner 
wishes  to  participate;  and 

(5)  Whether  petitioner  intends  to 
present  witnesses. 

(d)  Objections  to  the  petition  may  be 
filed  by  a  party  within  fifteen  (15)  days 
of  the  filing  of  the  petition.  If  objections 
to  the  petition  are  filed,  the 
administrative  law  judge  shall  then 
determine  whether  petitioner  has  the 
requisite  interest  to  be  a  party  in  the 
proceedings,  as  defined  in  paragraph  (b) 
of  this  section,  and  shall  permit  or  deny 
participatiim  accordingly.  Where 
petitions  to  participate  as  parties  are 
made  by  individuals  or  groups  with 
common  interests,  the  administrative 
law  judge  may  request  all  such 
petitioners  to  designate  a  single 
representative,  or  he  or  she  may 
recognize  one  or  more  of  such 
petitioners.  The  administrative  law 
judge  shall  give  each  such  petitioner,  as 
well  as  the  parties,  written  notice  of  the 
decision  on  his  or  her  petition.  For  each 
petition  granted,  the  administrative  law 
judge  shall  provide  a  brief  statement  of 
the  basis  of  the  decision.  If  the  petition 
is  denied,  he  or  she  shall  briefly  state 


the  grounds  for  denial  and  shall  then 
treat  the  petition  as  a  request  for 
participation  as  amicus  curiae. 

§  2570.1 34    Consequences  of  default. 

For  502(c)(7)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.5  (a)  and  (b)  of  this  title.' 
Failure  of  the  respondent  to  file  an 
answer  to  the  notice  of  determination 
described  in  §  2560.502c-7(g)  of  this 
chapter  within  the  30  day  period 
provided  by  §  2560.502c-7(h)  of  this 
chapter  shall  be  deemed  to  constitute  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  of  the  notice  of 
determination,  and  such  failure  shall  be 
deemed  to  be  an  admission  of  the  facts 
as  alleged  in  the  notice  for  purposes  of 
any  proceeding  involving  the 
assessment  of  a  civil  penalty  under 
section  502(c)(7)  of  the  Act.  Such  notice 
shall  then  become  the  final  order  of  the 
Secretary,  within  the  meaning  of 
*)  2570.131(g)  of  this  subpart,  forty-five 
(45)  days  from  the  date  of  service  of  the 
notice. 

§2570.135    Consent  order  or  settlement. 

For  502(c)(7)  civil  penalty 
proceedings,  the  following  shall  apply 
in  lieu  of  §  18.9  of  this  title. 

(a)  General.  At  any  time  after  the 
commencement  of  a  proceeding,  but  at 
least  five  (5)  days  prior  to  the  date  set 
for  hearing,  the  parties  jointly  may  move 
to  defer  the  hearing  for  a  reasonable 
time  to  permit  negotiation  of  a 
settlement  or  an  agreement  containing 
findings  and  an  order  disposing  of  the 
whole  or  any  part  of  the  proceeding. 
The  allowance  of  such  a  deferral  and  the 
duration  thereof  shall  be  in  the 
discretion  of  the  administrative  law 
judge,  after  consideration  of  such  factors 
as  the  nature  of  the  proceeding,  the 
requirements  of  the  public  interest,  the 
representations  of  the  parties,  and  the 
probability  of  reaching  an  agreement 
which  will  result  in  a  just  disposition  of 
the  issues  involved. 

(b)  Content.  Any  agreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  and  the  agreement; 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  administrative  law 
judge; 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  order  and 
decision  entered  into  in  accordance 
with  the  agreement;  and 
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(5)  That  the  order  and  decision  of  the 
administrative  law  judge  shall  be  final 
agency  action. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  but.  in  any  case,  at  least 
five  (5)  days  prior  to  the  date  set  for 
hearing,  the  parties  or  their  authorized 
representative  or  their  counsel  may: 

(1)  Submit  the  proposed  agreement 
containing  consent  findings  and  an 
order  to  the  administrative  law  judge;  or 

(2)  Notify  the  administrative  law 
judge  that  the  parties  have  reached  a  full 
settlement  and  have  agreed  to  dismissal' 
of  the  action  subject  to  compliance  with 
the  terms  of  the  settlement;  or 

(3)  Inform  the  administrative  law 
judge  that  agreement  cannot  be  reached. 

(a)  Disposition.  In  the  event  a 
settlement  agreement  containing 
consent  findings  and  an  order  is 
submitted  within  the  time  allowed 
therefor,  the  administrative  law  judge 
shall  issue  a  decision  incorporating 
such  findings  and  agreement  within  30 
days  of  his  receipt  of  such  document. 
The  decision  of  the  administrative  law 
judge  shall  incorporate  all  of  the 
findings,  terms,  and  conditions  of  the 
settlement  agreement  and  consent  order 
of  the  parties.  Such  decision  shall 
become  final  agency  action  within  the 
meaning  of  5  U.S.C.  704. 

(e)  Settlement  without  consent  of  ail 
parties.  In  cases  in  which  some,  but  not 
all.  of  the  parties  to  a  proceeding  submit 
a  consent  agreement  to  the 
administrative  law  judge,  the  following 
procedure  shall  apply: 

(1)  If  all  of  the  parties  have  not 
consented  to  the  proposed  settlement 
submitted  to  the  administrative  law 
judge,  then  such  non-consenting  parties 
must  receive  notice,  and  a  copy,  of  the 
proposed  settlement  at  the  time  it  is 
submitted  to  the  administrative  law 
judge; 

(2)  Any  non-consenting  party  shall 
have  fifteen  (15)  days  to  file  any 
objections  to  the  proposed  settlement 
with  the  administrative  law  judge  and 
all  other  parties; 

(3)  If  any  party  submits  an  objection 
to  the  proposed  settlement,  the 
administrative  law  judge  shall  decide 
within  30  days  after  receipt  of  such 
objections  whether  he  shall  sign  or 
reject  the  proposed  settlement.  Where 
the  record  lacks  substantial  evidence 
upon  which  to  base  a  decision  or  there 
is  a  genuine  issue  of  material  fact,  then 
the  administrative  law  judge  may 
establish  procedures  for  the  purpose  of 
receiving  additional  evidence  upon 
which  a  decision  on  the  contested 
issues  may  reasonably  be  based; 

(4)  If  there  are  nn  objections  to  the 
proposed  settlement,  or  if  the 


administrative  law  judge  decides  to  sign 
the  proposed  settlement  after  reviewing 
any  such  objections,  the  administrative 
law  judge  shall  incorporate  the  consent 
agreement  into  a  decision  meeting  the 
requirements  of  paragraph  (d)  of  this 
section. 

§  2570. 1 36    Scope  of  d  Iscovery . 

For  502(c)(7)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieujof§  18.14  of  this  title. 

(a)  A  party  may  file  a  motion  to 
conduct  discovery  with  the 
administrative  law  judge.  The  motion 
for  discovery  shall  be  granted  by  the 
administrative  law  judge  only  upon  a 
showing  of  good  cause.  In  order  to 
establish  "good  cause"  for  the  purposes 
of  this  section,  a  party  must  show  that 
the  discovery  requested  relates  to  a 
genuine  issue  as  to  a  material  fact  that 
is  relevant  to  the  proceeding.  The  order 
of  the  administrative  law  judge  shall 
expressly  limit  the  scope  and  terms  of 
discovery  to  that  for  which  "good 
cause"  has  been  shown,  as  provided  in 
this  paragraph. 

(b)  A  party  may  obtain  discovery  of 
documents  and  tangible  things 
otherwise  discoverable  under  paragraph 
(a)  of  this  section  and  prepared  in 
anticipation  of  or  for  the  hearing  by  or 
for  another  party's  representative 
(including  his  or  her  attorney, 
consultant,  surety,  indemnitor,  insurer, 
or  agent)  only  upon  showing  that  the 
party  seeking  discovery  has  substantial 
need  of  the  materials  or  information  in 
the  preparation  of  his  or  her  case  and 
that  he  or  she  is  unable  without  undue 
hardship  to  obtain  the  substantial 
equivalent  of  the  materials  or 
information  by  other  means.  In  ordering 
discovery  of  such  materials  when  the 
required  showing  has  been  made,  the 
administrative  law  judge  shall  protect 
against  disclosure  of  the  mental 
impressions,  conclusions,  opinions,  or 
legal  theories  of  an  attorney  or  other 
representatives  of  a  party  concerning  the 
proceeding. 

§2570.137    Summary  decision. 

For  502(c)(7)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §18,41  of  this  title. 

(a)  No  genuine  issue  of  material  fact. 
(1)  Where  no  issue  of  a  material  fact  is 
found  to  have  been  raised,  the 
administrative  law  judge  may  issue  a 
decision  which,  in  the  absence  of  an 
appeal  pursuant  to  §§  2570.139  through 
2570.141  of  this  subpart,  shall  become 
a  final  order. 

(2)  A  decision  made  under  paragraph 
(a)  of  this  section  shall  include  a 
statement  of: 


(i)  Findings  of  fact  and  conclusions  of 
law,  and  the  reasons  therefor,  on  all 
issues  presented;  and 

(ii)  Any  terms  and  conditions  of  the 
rule  or  order. 

(3)  A  copy  of  any  decision  under  this 
paragraph  shall  be  served  on  each  narty. 

(b)  Hearings  on  issues  of  fart.  Wnere 
a  genuine  question  of  a  material  fact  is 
raised,  the  administrative  law  judge 
shall,  and  in  any  other  case  may.  set  the 
case  for  an  evidentiary  hearing. 

§2570.138    Decision  of  the  administrative 
law  judge. 

For  502(c)(7)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §18.57  of  this  title. 

(a)  Proposed  findings  of  fact, 
conclusions,  and  order.  Within  twenty 
(20)  days  of  the  filing  of  the  transcript 
of  the  testimony,  or  such  additional 
time  as  the  administrative  law  judge 
may  allow,  each  party  may  file  with  the 
administrative  law  judge,  subject  to  the 
judge's  discretion,  proposed  findings  of 
fact,  conclusions  of  law.  and  order 
together  with  a  supporting  brief 
expressing  the  reasons  for  such 
proposals.  Such  proposals  and  briefs 
shall  be  served  on  all  parties,  and  shall 
refer  to  all  portions  of  the  record  and  to 
all  authorities  relied  upon  in  support  of 
each  proposal. 

(b)  Decision  of  the  administrative  law 
judge.  Within  a  reasonable  time  after  the 
time  allowed  for  the  filing  of  the 
proposed  findings  of  fact,  conclusions  of 
law.  and  order,  or  within  thirty  (30) 
days  after  receipt  of  an  agreement 
containing  consent  findings  and  order 
disposing  of  the  disputed  matter  in 
whole,  the  administrative  law  judge 
shall  make  his  or  her  decision.  The 
decision  of  the  administrative  law  judge 
shall  include  findings  of  fact  and 
conclusions  of  law  with  reasons  therefor 
upon  each  material  issue  of  fact  or  law 
presented  on  the  record.  The  decision  of 
the  administrative  law  judge  shall  Ix- 
based  upon  the  whole  record   In  a 
contested  case  in  which  the  Department 
and  the  Respondent  have  presented 
their  positions  to  the  administrative  law 
judge  pursuant  to  the  procedures  for 
502(c)(7)  civil  penalty  proceedings  as 
set  forth  in  this  subpart,  the  penalty  (if 
anv)  which  may  be  included  in  the 
decision  of  the  administrative  law  judge 
shall  be  limited  to  the  penalty  expressly 
provided  for  in  section  502(c)(7)  of 
ERISA.  It  shall  be  supported  by  reliable 
and  probative  evidence.  The  decision  of 
the  administrative  law  judge  shall 
become  final  agency  action  within  the 
meaning  of  5  U.S.C.  704  unless  an 
appeal  is  made  pursuant  to  the 
procedures  set  forth  in  §§  2570.139 
through  2570.141  of  this  subpart. 
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§  2570. 1 39    Review  by  the  Secretary. 

(a)  The  Secretary  may  review  a 
decision  of  an  administrative  law  judge. 
Such  a  review  may  occur  only  when  a 
party  files  a  notice  of  appeal  from  a 
decision  of  an  administrative  law  judge 
within  twenty  (20)  days  of  the  issuance 
of  such  decision.  In  all  other  cases,  the 
decision  of  the  administrative  law  judge 
shall  become  final  agency  action  within 
the  meaning  of  5  U.S.C.  704 

(b)  A  notice  of  appeal  '.o  the  Set:retdrv 
shall  state  with  specificity  the  issue(s) 
in  the  decision  of  the  administrative  law 
judge  on  which  the  party  is  seeking 
review.  Such  notice  of  appeal  must  be 
served  on  all  parties  of  record. 

(c)  Upon  receipt  of  a  notice  of  appeal, 
the  Secretary  shall  request  the  Chief 
Administrative  Law  [udge  to  submit  to 


him  or  her  a  copy  of  the  entire  record 
before  the  administrative  law  judge. 

§  2570. 1 40    Scope  of  review. 

The  review  of  the  Secretary  shall  not 
be  a  de  novo  proceeding  but  rather  a 
review  of  the  record  established  before 
the  administrative  law  judge.  There 
shall  be  no  opportunity  for  oral 
argument. 

§  2570.141     Procedures  for  review  by  tfie 
Secretary. 

(a)  Upon  receipt  of  the  notice  of 
appeal,  the  Secretary  shall  establish  a 
briefing  schedule  which  shall  be  served 
on  all  parties  of  record.  Upon  motion  of 
one  or  more  of  the  parties,  the  Secretary 
may.  in  his  or  her  discretion,  permit  the 
submission  of  reply  briefs. 


(b)  The  Secretary  shall  issue  a 
decision  as  promptly  as  possible  after 
receipt  of  the  briefs  of  the  parties.  The 
Secretary  may  affirm,  modify,  or  set 
aside,  in  whole  or  in  part,  the  decision 
on  appeal  and  shall  issue  a  statement  of 
reasons  and  bases  for  the  action(s) 
taken.  Such  decision  by  the  Secretary 
shall  be  final  agency  action  within  the 
meaning  of  5  U.S.C.  704. 

Signed  at  Washington.  D.C.,  this  11th  day 
of  October,  2002. 
Ann  L.  Combs. 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration.  U.S.  Department  of 
Labor. 
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50 64033 

63 62628 

170 64033 

Proposed  Rules: 

30  62403 

40 62403 

70 62403 

11  CFR 

Proposed  Rules: 

100 64555 

104 64555 

105 - 64555 

108 64555 

109 64555 

110 62410 

12  CFR 

8 62872 

204 62634 

226 61769 
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Proposed  Rules: 

220        62214 

614  64320 

13CFR 

121     62292  62334  62335 
123          62335  6451" 
Proposed  Rules: 
121         61829 

14CFR 

21   63193 

23  62636 

25      62339  63050  63250 

64309 

36  63193 

39      61476  61478,  61481 

61770.  61771,  61980,  61983 

61984,  61985  62341  62347 

63813,  63815  63817  63821 

64039  64519  64520 

71  63823  63824  63825 

63826  63827  63828 

91   63193 

97     62638,  62640 

Proposed  Rules: 

25  61836 

39  61569  61842,61843, 

62215,  62654,  63573,  63856, 

64321    64322   64325,  64326 

64328   64568  64571 

71  62410    62412   62413 

62414   62415   62416  63858 

1 1 9  64330 

121     61996,  62142  62294 

129  62142 

135  62142 

207  61996 

208  61996 

221  61996 

250  61996 

253  61996 

256 61996 

302  61996 

380  61996 

389  61996 

399 61996 

15CFR 

902  63223.  64311 

990        61483 

Proposed  Rules: 

30         62911 

50  62657 

806 63860 

17CFR 

1 62350  63966 

3 62350 

4 62350 

9 62350 

11 62350 

15  64522 

16  62350 

17  62350 

18  62350 

19   62350 

21 62350 

31  62350 

36   62350 

37  62350,  62873 

38   62350,  62873 

39   62350.  62873 

40 62350,  62873 

41   62350 

140  62350 


145  62350  63538 

150  62350 

170   62350 

171   62350 

190   62350 

18  CFR 

Proposed  Rules: 

35         63327 

154   62918 

161   , 62918 

250   62918 

284  62918 

19  CFR 

10   62880 

163  62880 

178     62880 

Proposed  Rules: 

24   62920 

101   62920 

111   63576 

20  CFR 

Proposed  Rules: 

655         64067 

21  CFR 

101   61773 

163   62171 

173   61783 

510   63054 

520   63054 

522  63054 

558   63054 

1308       62354 

Proposed  Rules: 

310  62218 

358   62218 

22  CFR 

22   62884 

23  CFR 

450  62370 

650  63539 

24  CFR 

92   61752 

982        64484 

Proposed  Rules: 

200   63198 

25  CFR 

103        63543 

Proposed  Rules: 

170   62417 

26  CFR 

Proposed  Rules: 

1       62417  63330  64331 

20   63330 

25       61997  63330 

31       64067 

301      64067 

27  CFR 

4 62856 

5 62856 

7 62856 

13       62856 

46       63543 

47  64525 

Proposed  Rules: 

4 61998,  62860 


5 62860 

7 62860 

9 64573,  64575 

13 62860 

55 63862 

28  CFR 

Proposed  Rules: 

549  63059 

29  CFR 

2520 64766 

2560  64774 

2570  64774 

4022 63544 

4044  63544 

30  CFR 

47 63254 

Proposed  Rules 

6     64196 

7  64196 

18 64196 

19 64196 

20 64196 

22 64196 

23 64196 

27 64196 

33 64196 

35 64196 

36 64196 

31  CFR 

1    62886 

351 64276 

357 64276 

359    64276 

360     64276 

363 64276 

Proposed  Rules: 

103     64067,64075 

32  CFR 

806b 64312 

33  CFR 

100 63265 

117  61987,63255,63259, 

63546,  63547.  64527 

165  61494,  61988,  62178, 

62373,  63261,  63264,  64041, 

64044,  64046 

Proposed  Rules: 

117      64578,64580 

154     63331 

155    63331 

165 64345 

36  CFR 

1201  63267 

1254 63267 

Proposed  Rules: 

Ch   1       64347 

37  CFR 

Proposed  Rules: 

201        63578 

38  CFR 

1 62642 

17 62887 

36 62646,  62889 

39    62642 

Proposed  Rules: 

3 63352 


39  CFR 

111 63549 

952 62178 

957 62178 

958 62178 

960 62178 

962 62178 

964 62178 

965 62178 

Proposed  Rules: 

111 63582 

40  CFR 

52 61784,  61786,  62179, 

62184,  62376,  62378,  62379, 

62381 ,  62383,  62385,  62388, 

62389,  62392,  62395,  62889, 

62891 ,  63268,  63270 

61 62395 

62 62894 

63 64498.  64742 

70 63551 

81 61786,  62184 

180 63503 

258 62647 

300 61802 

420 64216 

1518 62189 

Proposed  Rules: 

52 62221,  62222,  62425, 

62426,  62427,  62431 ,  62432, 

62926,  63353,  63354,  63583, 

63586.  64347,  64582 

60 64014 

61 62432 

81 62222 

122 63867 

228 62659 

271 64594 

300 61844 

372 63060 

450 63867 

42  CFR 

81 62096 

413 61496 

457 61956 

460 61496,  63966 

482 61805,61808 

483 61808 

484 61808 

43  CFR 

2 64527 

4 61506 

268 ,, 62618 

271 62618 

2930 61732 

3430 63565 

3470 63565 

3800 61732 

6300 61732 

8340 61732 

8370 61732 

9260 61732 

Proposed  Rules: 

268 62626 

271 62626 

2930 61746 

44  CFR 

64 63271 

65 63273,  63829,  63834 

67 63275,  63837,  63849 

201 61512 
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206 61512,62896 

PropoMd  Rutes: 

67  63358,63360,63867, 

63872 

45  CFR 

Proposed  Rules: 

46 62432 

46  CFR 

10     64313 

71      64315 

115 64315 

126 64315 

167 64315 

169 64315 

176 64315 

47  CFR 

0      63279 

1  63850 

15     63290 

20 63851 

25 61814 

61    63850 

64 62648 

69 63850 

73 61515,61816,62399, 

62400,  62648,  62649,  62650, 
63290,  63852,  63853,  64048, 


64049,  64552,  64553 

90 63279 

95 63279 

Proposed  Rules: 

25 61999 

64 62667 

73 61572.61845,63873, 

63874,  63875,  63876,  64080, 
64598 

48  CFR 

206 61516 

207 61516 

217 61516 

223 61516 

237 61516 

242 61516 

245 61516 

247 61516 

1804 62190 

1833 61519 

1852 61519 

1872 61519 

Proposed  Rules: 

2 64010 

11 64010 

23 64010 

206 62590 

208 62590 

209 62590 


225 62590 

242 62590 

252 62590 

49  CFR 

40 61521 

350 61818,  63019 

360 61818 

365 61818 

372 61818 

382 61818 

383 61818 

386 61818 

387 61818 

388 61818 

390 61818.  63019 

391 61818 

393 61818,  63966 

397 62191 

571 61523 

573 64049 

577 64049 

579 63295 

594 62897 

Proposed  Rules: 

27 61996 

37 61996 

40 61996 

177 62681 

219 61996,  63022 


225 63022 

240 63022 

376 61996 

382 61996 

397 62681 

575 ,. 62528 

653 61996 

654  61996 

SO  CFR 

16-,  62193 

17 61531,  62897  63968 

300,  64311 

600,    61824  62204,  64311 

635 61537  63854 

648     62650,  63223.  6331 1 

654 61990 

660  61824   61994  62204 

62401,  63055  63057 

679 61826-61827.62212. 

62651.  62910   63312   64066 
64315 

Proposed  Rules: 

17  61845   62926  63064. 

63066  63067  63738 

600   62222 

660 62001  63599 

679 63600 


IV 


Federal  Register/ Vol.  67.  No.  203 /Monday.  October  21.  2002 /Reader  Aids 


REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  21, 
2002 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Northeastern  United  States 
fisheries- 
Atlantic  deep-sea  red 
crab,  published  10-10- 
02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous 
national  emission  standards 
Publicly  owned  treatment 
works    published  10-21-02 
Air  quality  implementation 
plans,  approval  and 
promulgation    vanous 
States 

Calitornia    published  8-22-02 
Hazardous  waste  program 
authorizations 
Flonda   published  8-20-02 
Water  pollution   eflluent 
guidelines  for  point  source 
categories 
Pulp   paper   and 
papertward,  bleached 
papergrade  kraft  and 
soda;  published  9-19-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services 
Telecommunications  Act  of 
1996.  implementation — 
Customer  propnetary 
network  and  other 
customer  information; 
telecommunications 
earners   use   non- 
accounting  safeguards, 
published  9-20-02 
Radio  stations   table  of 
assignments 

Vanous  States   published 
10-21-02 

FEDERAL  HOUSING 
FINANCE  BOARD 

Affordable  Housing  Program 
amendments,  published  9- 
19-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


EL'OCopter  France 

published  9-16-02 
Gulfstream    published  10-16- 

02 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages 
Labeling  and  advertising, 
organic  claims   published 
10-8-02 
Organization    functions    and 
authority  delegations 
Appropriate  ATF  officers; 
published  10-21-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Oranges    grapefruit, 
tangerines   and  tangelos 
grown  m — 

Florida    comments  due  by 
10-28-02    published  8-28- 
02  [FR  02-22008] 
Plant  Vanety  and  Protection 

Office   fee  increase 

comments  due  by  10-31-02, 

published  10-1-02  [FR  02- 

249031 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs 
Bioenergy  Program 
comments  due  by  10-31- 
02    published  10-1-02  [FR 
02-245391 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations 
Sunflower  seed,  comments 
due  by  10-29-02. 
published  8-30-02  [FR  02- 
222581 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Electnc  loans 
Construction  and 
procurement,  standard 
contract  forms    revision, 
comments  due  by  10-30- 
02   published  7-2-02  [FR 
02-162781 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disatwlities  Act 
and  Architectural  Barners 
Act   implementation 


Accessibility  guidelines — 
Buildings  and  facilities; 
public  nghts-of-way; 
draft  guidelines 
availability;  comments 
due  by  10-28-02; 
published  6-17-02  [FR 
02-15117) 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Commercial  items — 
Contract  cost  pnnciples 
and  procedures; 
comments  due  by  10- 
28-02;  published  8-29- 
02  [FR  02-21619] 
Contract  cost  pnnciples  and 
procedures,  comments 
due  by  10-28-02. 
published  8-29-02  [FR  02- 
21620] 
Federal  Pnson  Industries 
Contracts,  past 
performance  evaluation; 
comments  due  by  10-28- 
02;  published  8-29-02  [FR 
02-21616] 
Leadership  in  Environmental 
fylanagement  (E  O 
13148).  comments  due  by 
10-28-02,  published  8-29- 
02  [FR  02-21618] 
Notification  of  overpayment, 
contract  financing 
payments;  comments  due 
by  10-28-02;  published  8- 
29-02  [FR  02-21617] 
TempKirary  emergency 
procurement  authority; 
comments  due  by  10-29- 
02.  published  8-30-02  [FR 
02-21868] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs,  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants 

Ohio;  comments  due  by  10- 
30-02;  published  9-30-02 
[FR  02-24767] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various- 
States 

Georgia,  comments  due  by 
10-28-02;  published  9-27- 
02  [FR  02-24490] 
Texas,  comments  due  by 
10-28-02;  published  9-26- 
02  (FR  02-24492] 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  11-1-02;  published 
10-2-02  (FR  02-24642] 
Superfund  programs 
National  oil  and  hazardous 
substances  contingerKy 
plan — 


National  prionties  list 
update;  comments  due 
by  11-1-02:  published 
10-2-02  [FR  02-24641] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations:  table 

of  assignments; 

Texas,  comments  due  by 
11-1-02;  published  9-23- 
02  [FR  02-24105] 
Television  broadcasting: 

Digital  broadcast  copy 
protectfon;  comments  due 
by  10-30-02:  published  8- 
20-02  (FR  02-20957] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Commerlcal  Items — 

Contract  cost  principles 
and  procedures: 
comments  due  by  10- 
28-02:  published  8-29- 
02  [FR  02-21619] 
Contract  cost  principles  and 

procedures:  comments 

due  by  10-28-02; 

published  8-29-02  [FR  02- 

21620] 
Contract  financing 

payments;  notification  of 

overpayments:  comments 

due  by  10-28-02; 

published  8-29-02  [FR  02- 

21617] 
Federal  Prison  Industnes 

Contracts;  past 

performance  evaluation; 

comments  due  by  10-28- 

02:  published  8-29-02  (FR 

02-21616] 
Leadership  in  Environmental 

Ivlanagement  (E.G. 

13148);  comments  due  by 

10-28-02:  published  8-29- 

02  (FR  02-21618] 
Temporary  emergency 

procurement  authority; 

comments  due  by  10-29- 

02;  published  8-30-02  [FR 

02-21868] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 

procedure  hearings 

Presidir>g  officers  at 
regulatory  hearings: 
comments  due  by  10-29- 
02;  published  8-15-02  (FR 
02-20701] 
Administrative  practice  and 

procedure: 

Presiding  officers  at 
regulatory  hearings: 
comments  due  by  10-29- 
02:  published  8-15-02  [FR 
02-20700] 


Human  drugs: 
Total  parenteral  nutrition; 

aluminum  use  in  large 

and  small  volume 

parenterals;  labeling 

requirements;  comments 

due  by  10-28-02; 

published  8-12-02  (FR  02- 

20300] 

Correction;  comments  due 
by  10-28-02;  published 
8-21-02  [FR  02-21265] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Real  Estate  Settlement 
Procedures  Act: 
Simplifying  and  improving 
process  of  obtaining 
mortgages  to  reduce 
settlement  costs  to 
consumers;  comments 
due  by  10-28-02; 
published  7-29-02  (FR  02- 
18960] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-based  capital: 
Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac)  and 
Federal  National  Mortgage 
Association  (Fannie 
Mae)— 

Corrections  and  technical 
amendments;  comments 
due  by  10-29-02; 
published  9-30-02  [FR 
02-24815] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Beluga  sturgeon;  comments 
due  by  10-29-02; 
published  7-31-02  [FR  02- 
19250] 
Critical  habitat 
designations — 
Plant-  species  from  Maui 
and  Kahoolawe,  HI; 
economic  analysis; 
comments  due  by  11-1- 
02;  published  10-2-02 
(FR  02-25039] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Mexican  or  Canadian 
nationals;  F  and  M 
nonimmigrant  students  in 
Ixjrder  communities; 
reduced  course  load; 
comments  due  by  10-28- 
02;  published  8-27-02  (FR 
02-21823] 
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NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Commercial  items — 
Contract  cost  pnnciples 
and  procedures; 
comments  due  by  10- 
28-02:  published  8-29- 
02  [FR  02-21619] 
Contract  cost  principles  and 
procedures;  comments 
due  by  10-28-02: 
published  8-29-02  [FR  02- 
21620] 
Contract  financing 
payments:  notification  of 
overpayments;  comments 
due  by  10-28-02; 
published  8-29-02  [FR  02- 
21617] 
Federal  Prison  Industries 
Contracts;  past 
performance  evaluation; 
comments  due  by  10-28- 
02;  published  8-29-02  [FR 
02-21616] 
Leadership  in  Environmental 
Management  (E.O. 
13148);  comments  due  by 
10-28-02;  published  8-29- 
02  [FR  02-21618] 
Temporary  emergency 
procurement  authority; 
comments  due  by  10-29- 
02:  published  8-30-02  [FR 
02-21868] 

NATIONAL  SCIENCE 
FOUNDATION 

Antarctic  Science,  Tounsm. 
and  Conservation  Act  of 
1996:  implementation: 
Antarctic  meteorites: 
comments  due  by  10-28- 
02;  published  8-27-02  [FR 
02-21621] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards 
Tour  operators:  comments 
due  by  11-1-02;  published 
10-2-02  [FR  02-24919] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits; 
Worid  War  II  veterans; 
special  benefits: 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-21892] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Strait  of  Juan  de  Fuca  and 
adjacent  waters,  WA: 
traffic  separation 
schemes;  comments  due 


by  10-28-02;  published  8- 
27-02  [FR  02-21785] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  earner  certification  and 
operations; 

Incidents  involving  animals 
dunng  air  transport; 
reports  by  earners: 
comments  due  by  10-28- 
02;  published  9-27-02  [FR 
02-24127] 
Ainworthiness  directives; 
Boeing;  comments  due  by 
10-29-02;  published  8-30- 
02  [FR  02-22007] 
Cirrus  Design;  comments 
due  by  11-1-02;  published 
8-29-02  [FR  02-22001] 
Learjet;  comments  due  by 
10-28-02:  published  8-28- 
02  [FR  02-21707] 
McDonnell  Douglas; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-22127] 
REVO.  Incorporated: 
comments  due  by  11-1- 
02;  published  10-17-02 
[FR  02-26371] 
Airworthiness  standards: 
Special  conditions — 
CenTex  Aerospace.  Inc  . 
Beech  Model  A36 
airplane;  comments  due 
by  10-28-02;  published 
9-27-02  [FR  02-24667] 
Cessna  Model  680 
Sovereign  airplane; 
comments  due  by  10- 
28-02:  published  9-27- 
02  [FR  02-24668] 
Class  D  airspace;  comments 
due  by  10-28-02;  published 
9-27-02  [FR  02-24128] 
Class  D  and  Class  E 
airspace:  comments  due  by 
10-30-02,  published  9-19-02 
[FR  02-23830] 
Class  E  airspace;  comments 
due  by  10-30-02;  published 
9-19-02  [FR  02-23829] 
Commercial  space 
transportation; 

Launch  licensing  and  safety 
requirements:  comments 
due  by  10-28-02, 
published  7-30-02  [FR  02- 
18340] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  earner  safety  standards 
Registration  enforcement: 
comments  due  by  10-28- 
02;  published  8-28-02  [FR 
02-21917] 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 

Dual  consolidated  loss 
recapture  events 
comments  due  by  10-30- 
02,  published  8-1-02  [FB 
02-19237] 

Qualified  cost  shanng 
arrangements 
compensatory  stock 
options    comments  due  by 
10-28-02,  published  7-29- 
02  [FR  02-19126] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  lisl  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  coniunction 
witn    PLUS'   (Public  Laws 
Update  Service)  on  202-741- 
6043   This  list  IS  also 
available  online  at  ^ffp,- 
www  nara  gov'fedreg 
plawcurr.html 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 
in  "slip  law'   (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents 
U,S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  hnp:'/ 
www.accessgpo  gov  nara' 
nara005.html.  Some  laws  may 
not  yet  be  available 

H.J.  Res.  123/P.L.  107-244 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2003,  and  for  other 
purposes    (Oct    18    2002    116 
Slat    1503) 

Last  List  October  18,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electionic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subsenbe,  go  to  http.f 
hydra. gsa  gov  archives/ 
publaws-l-html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message 


VI 
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SUBSCRIBE  PUBLAWS-L 

Your  Name 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws    The  text  of  laws  is  not 


available  through  this  service 
PENS  cannot  respond  to 


specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numt)ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index  html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  ViSA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1M)0  from  8:00  arm.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved)  (869-048-00001-1)  9.00        Jan.  1.  2002 

3  (1997  Compilafion 
and  Parts  100  and 
101)  (869-O48-O0002-0)  59.00 

4  (869-048-00003-8)  9.00 

5  Parts: 

1-699  (869-048-00004-6) 57.00 

700-1199  (869-048-00005-4)  47.00 

1200-End.  6  (6 
Reserved)  (869-048-00006-2) 58.00 

7  Parts: 

1-26  (869-048-00001-1) 41.00 

27-52  (869-048-00008-9) 47.00 

53-209  (869-048-00009-7) 36.00 

59.00 
42.00 
57.00 
54.00 
58.00 
25.00 
58.00 
61.00 
29.00 
53.00 


'Jan. 
"Jon. 


2002 
2002 


210-299    (869-048-00010-1) 

300-399 (869-048-0001 1-9) 

400-699 (869-048-00012-7) 

700-899 (869-048-00013-5) 

900-999    (869-048-00014-3) 

1000-1199  (869-048-00015-1) 

1200-1599  (869-048-00016-0) 

1600-1899  (869-048-00017-8) 

1900-1939  (869-048-00018-6) 

1940-1949  (869-048-00019-4) 

1950-1999     (869-048-00020-8)  47.00 

2000-End (869-048-00021-6)  46.00 

8  (869-048-00022-4) 58.00 

9  Parts: 

1-199  (869-048-00023-2) 58.00 

200-End  (869-048-00024-1)  56.00 

10  Parts: 

1-50  (869-048-00025-4) 58.00 

51-199  (869-048-00026-7) 56.00 

200-499  (869-048-00027-5) 44.00 

500-End  (869-048-00028-3) 58.00 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-00030-5) 30.00 

200-219  (869-048-00031-3) 36.00 

220-299  (869-048-00032-1) 58.00 

3(X)-499  (869-048-00033-0) 45.00 

500-599  (869-048-00034-8) 42.00 

600-End  (86W)48-00035-6) 61.00 

13  (869-048-00036-4) 47.00 


Jon.  1  2002 
Jan.  1.  2002 

Jan.  1.  2002 

Jan.  1.  2002 
Jan,  1.  2002 
Jan.  1  2002 
Jan.  1.  2002 
Jan.  1.  2002 
Jan.  1.  2002 
Jan.  1,  2002 
Jan.  1  2002 
Jan.  1.  2002 
Jan.  1.  2002 
Jan.  1.  2002 
Jan.  1,  2002 
Jan.  1.  2002 


Jan, 
Jan, 


2002 
2002 


Jan,  1.  2002 

Jan,  1   2002 
Jan,  1,  2002 


Jan, 
Jan. 


2002 
2002 


Jan,  1 .  2002 
Jan.  1,  2002 

Jan,  1.  2002 


Jan,  1,  2002 
Jan,  1 ,  2002 


Jan, 
Jan, 


2002 
2002 


Jan.  1.  2002 
Jan,  1,  2002 

Jan,  1,  2002 


Title  Stock  Number 

14  Parts: 

1-59  (869-048-00037-2) 

60-139    (869-048-00038-1) 

140-199  (869-048-00039-9) 

200-1199  (869-04&-0004&-2) 

1200-End  (869-048-00041-1) 

15  Parts: 

0-299  (869-048-00042-9) 

300-799  (869-048-00043-7) 

800-End   (869-048-00044-5) 

16  Parts: 

0-999  (869-048-00045-3) 

1000-End (869-048-00046-1)  , 

17  Parts: 

1-199         (869-048-00048-8) 

200-239 (869-048-00049-6) 

240-End  (869-048-00050-0) 

18  Parts: 

1-399  (869-048-00051-8) 

400-End   (869-04&-00052-6) 

19  Parts: 

1-140  (869-048-00053-4) 

141-199      (869-048-00054-2) 

200-End  (869-048-00055-1) 

20  Parts: 

1-399  (869-048-00056-9) 

400-499  (869-048-00057-7) 

500-End  (869-048-00058-5) 

21  Parts: 

1-99  (869-048-00059-3) 

100-169       (869-048-00060-7) 

170-199  (869-048-00061-5) 

200-299        (869-048-00062-3) 

300-499        (869-048-00063-1) 

500-599       (869-048-00064-0) 

600-799  (869-048-00065-8) 

800-1299       (869-048-00066-6) 

1300-End  (869-048-O0067-4) 

22  Parts: 

1-299  (869-048-00068-2) 

300-End  (869-048-00069-1) 

23  (869-O48-O0070-4) 

24  Parts: 

0-199  (869-048-00071-2) 

200-499         (869-048-00072-1) 

500-699      (869-048-00073-9) 

700-1699    (869-048-00074-7) 

1700-End  (869-048-00075-5) 

25  (869-048-00076-3) 

26  Parts: 

§§1  0-1-1.60  (869-048-00077-1) 

§§161-1169     (869-048-00078-0) 

§§1  170-1,300  (869-048-00079-8) 

§§1,301-1400  (869-048-00080-1) 

§§1  401-1,440     (869-048-00081-0) 

§§1441-1,500  (869-048-00082-8) 

§§  1  501-1  640    (869-048-00083-6) 

§§  1  641-1,850  (869-048-00084-4) 

§§1851-1,907  (869-048-00085-2) 

§§  1  908-1  1000    (869-048-00086-1) 

§§1  1001-1.1400  (869-048-00087-9) 

§§1  1401-End  (869-048-00088-7) 

2-29  (869-048-00089-5) 

30-39  (869-048-00090-9) 

40-49  (869-048-00091-7) 

50-299  (869-048-00092-5) 

300-499'      (869-048-00093-3) 

500-599        (869-048-00094-1) 

600-End   (869-048-00095-0) 

27  Parts: 

1-199  (869-048-00096-8) 


Price 

Revision  Date 

60  00 

J  on   ; 

2002 

58,00 

Jon    1 

2002 

29  00 

Jan    1 

2002 

47  00 

Jon   1 

2002 

41  00 

Jan   1 

2002 

37  00 

Jon    1 

2002 

58  00 

Jan    1 

2002 

40,00 

Jan    1 

2002 

47  00 

Jon    1 

2002 

57  00 

Jan   1 

2002 

4700 

Apr    1 

2002 

.,       55,00 

Apr    1 

2002 

59,00 

Apr    1 

2002 

.,       59,00 

Apr 

2002 

,      2400 

Apr 

2002 

57,00 

Apr 

2002 

56,00 

Apr 

2002 

29,00 

Apr 

2002 

47.00 

Apr 

2002 

60.00 

Apr 

2002 

,    .       60,00 

Apr 

2002 

39  00 

Apt 

2002 

46,00 

Apr 

1    2002 

47,00 

Apr 

1    2002 

16.00 

Apr 

1    2002 

29,00 

Apr 

1    2002 

46  00 

Apr 

1    2002 

16.00 

Apr 

!    2002 

56  00 

Apr 

1    2002 

22,00 

Apr 

1    2002 

59,00 

Apr 

1    2002 

43,00 

Apr 

1    2002 

40,00 

Apr 

1    2002 

57,00 

Apr 

1    2002 

47,00 

Apr 

1    2002 

29,00 

Apr 

1    2002 

5800 

Apr 

1    2002 

29  00 

Apr 

1    2002 

6800 

Apt 

1    2002 

45  00 

Apr 

1    2002 

58  00 

Apr 

1    2002 

55  00 

Apr 

1    2002 

44,00 

Apr 

1    2002 

60,00 

Apr 

1    2002 

47,00 

Apr 

1    2002 

,,,.       44,00 

"Apr 

1    2002 

57,00 

Apr 

1    2002 

57  00 

Apr 

1    2002 

..       56  00 

Apr 

1    2002 

5800 

Apr 

1    2002 

61.00 

Apr 

1    2002 

57,00 

Apr 

1    2002 

39,00 

Apr 

]    2002 

.,  ,        26.00 

Apr 

1    2002 

38  00 

Apr 

1    2002 

57,00 

Apr 

1    2002 

12.00 

-Apr 

1    2002 

16,00 

Apr 

1    2002 

61.00 

Apr 

1    2002 

Vlll 
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THle                                        Stock  Numbet  Price 

200-End  (8<!)9-04a-000<?7-6)  13  00 

28  Parts:  _ 

0-42          (869-048-00098-4)  58  00 

43-end     (869-048-00099-2)  55  00 

29  Parts: 

0-99           (869-044-00100-4)  45  00 

100-499    (869-048-00101-8)  2100 

50O899    (869-048-00102-6)  58  00 

900-1899  (869-048-00103-4)  35  00 
1900-1910  (§§1900  to 

1910  999)  (869-048-00104-2)  58.00 
1910  (§§1910  1000  to 

end)              (869-044-00105-5)  42  00 

•1911-1925  (869-048-00106-9)  2900 

1926          (869-048-00 107-7)  47  00 

1927-End (869-044-00108-0)  55  00 

30  Parts: 

1-199       (869-048-00109-3)  56  00 

200-699    (869-044-00110-1)  45  00 

700-£nd    (869-048-00111-5)  56  00 

31  Parts: 

0-199        (869-048-00112-3)  35  00 

200-End   (869-044-00113-6)  56  00 

32  Parts: 

1-39  Vol  I 15  00 

1-39  Vol  n 19  00 

1-39  Vol  111  1800 

1-190       (869-048-00114-0)  56  00 

191-399    (869-044-00115-2)  57  00 

400-629    (869-048-00116-6)  47  00 

630-699     (869-048-00117-4)  37  00 

700-799     (869-048-00118-2)  44  00 

800-End  (869-048-00119-1)  46  00 

33  Parts: 

1-124         (869-044-00120-9)  45  00 

125-199     (869-044-00121-7)  55  00 

200-End     (869-048-00 122-1)  47  00 

34  Parts: 

t-299        (869-048-00123-9)  45  00 

300-399     (869-044-00124-1)  40  00 

400-End    (869-048-00125-5)  59  00 

35             (869-048-00126-3)  10  00 

36  Parts 

1-199         (869-048-00127-1)  36  00 

200-299     (869-048-00128-0)  35  00 

300-End    (869-044-00129-2)  55  00 

•37 (869-048-00130-1)  4700 

38  Parts: 

0-17           (669-044-001 31-4)  53  00 

18-End      (869-048-00132-8)  58  00 

39              (869-044-00133-1)  40  00 

40  Parts: 

1-49  (869-048-00134-4)  57  00 

50-51                                (869-048-00 135-2)  40  00 

•52(52  01-52  1018)          (869-048-00136-1)  55,00 

•52  (52  1019-End)             (869-048-00137-9)  58  00 

53-59                                (869-048-00 138-7)  29  00 

60(60  1-End)                    (869-048-00139-5)  5600 

60  (Apps)                           (869-044-00140-3)  5100 

61-62            .                    (869-048-00 14 1-7)  38  00 

63(63  1-63599)               (869-044-00142-0)  5300 

63(63  600-63  1199)          (869-044-00143-8)  44  00 

63  (63  1200-Endi              (869-044-00144-6)  5600 

64-71                                  (869-044-00145-4)  26  00 

72-80  (869-044-00146-2)  55  00 

81-85  (869-048-00147-6)  47  00 

86(86  1-86  599-99)          (869-044-00148-9)  52  00 

86  (86,600-1 -End)             (869-044-00149-7)  45  00 

87-99  (869-044-00150-1)  5400 


Revision  Date 

Apr 

1   2002 

July 

2002 

July 

2002 

July 

2001 

July 

2002 

July 

2002 

July 

2002 

July 

2002 

July 

2001 

July 

2002 

July 

2002 

July 

2001 

July 

2002 

July 

2001 

July 

2002 

July 

2002 

July 

2001 

-  July 

1984 

^July 

1984 

'July 

1984 

July 

2002 

July 

2001 

July 

2002 

July 

2002 

July 

2002 

July 

2002 

July 

2001 

July  1 

2001 

July  1 

2002 

July  t 

2002 

July  1 

2001 

July  1 

2002 

=July  1 

2002 

July  1 

2002 

July  1 

2002 

July  1 

2001 

July  1 

2002 

July  1 

2001 

July  1 

2002 

July  1 

2002 

July  1 

2002 

July  I 

2002 

July  1 

2002 

July  1 

2002 

July  1 

2002 

July  1 

2002 

July  1 

2001 

July  1 

2002 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2001 

July  1 

2002 

July  1 

2001 

July  1 

2001 

July  1 

2001 

Title 


Stock  Number 


Price       Revision  Date 


100-135 (869-048-00)51-4) 42.00 

•136-149  (869-048-00152-2)  58.00 

150-189  (869-044-00153-5)  52.00 

•190-259  (869-048-00154-9)  37.00 

260-265      (869-048-00155-7)  47.00 

266-299     (869-048-00156-5) 47,00 

•300-399  (869-048-00157-3) 43.00 

400-424    (869-048-00158-1)  54.00 

425-699      (869-044-00159-4) 55.00 

700-789     (869-048-001 60-3)  58.00 

790-End    (869-04a-00161-l) 45.00 

41  Chapters: 

1    1-1  to  1-10     13.00 

1   1-11  to  Appendix,  2  (2  Reserved) 1300 


3-« 

7  

8  

9  

10-17 
18,  Vol. 
18  Vol. 
18  Vol, 
19-100 


14.00 
6,00 
4,50 

13,00 
9.50 

13  00 


Parts  1-5  

,  Parts  6-19 13.00 

I,  Parts  20-52  13.00 

13.00 

1-100  (869-044-00162-4)  22,00 

101    (869-048-00163-8)  43.00 

102-200     (869-044-00164-1) 33.00 

201-End     (869-044-00165-9)  24.00 

42  Parts: 

1-399  (869-044-00166-7)  51  00 

400-429 (869-044-00167-5)  5900 

430-End     (869-044-00168-3) 58.00 

43  Parts: 

1-999      (869-044-00169-1)    45,00 

1000-end  (869-044-00170-5)  56,00 


44 


45  Parts: 

1-199  (869-044-00172-1)  53.00 

200-499    (869-044-00173-0)  31.00 

500-1199     (869-044-00174-8)  45.00 

1200-End  (869-044-00175-6).  55  00 

46  Parts: 

1-40    (869-044-00176-4)  43,00 

41-69  (869-044-00177-2)  35.00 

70-89  (869-044-00178-1)  1300 

90-139 (869-044-00179-9)  41,00 

140-155  (869-044-00180-2)       .  24,00 

156-165       (869-044-00181-1)  31,00 

166-199      (869-044-00182-9)  42,00 

200-499       (869-044-00183-7)  36,00 

500-End     (869-044-00184-5)  23.00 

47  Parts: 

0-19  (869-044-00185-3)  5500 

20-39  (869-044-00186-1)  43.00 

40-69  (869-044-00187-0)  36.00 

70-79  (869-044-00188-8)  58,00 

80-End  (869-044-00189-6)    ..  55  00 

48  Chapters: 

1  (Parts  1-51)                  (869-044-00190-0)  60.00 

1  (Parts  52-99)   (869-044-00191-8)  45.00 

2  (Parts  201-299)             (869-044-00192-6) 5300 

3-6                                    (869-044-00193-4)  31,00 

7-14    (869-044-00194-2)  51,00 

15-28  (869-044-00195-1)  53.00 

29-End  (869-044-00196-9)  38,00 

49  Parts: 

1-99    (869-044-00197-7)  55.00 

100-185  (869-044-00198-5)  60.00 

186-199  (869-044-00199-3)  18.00 

200-399      (869-044-00200-1) 60.00 

400-999 (869-044-00201-9)  58,00 

1000-1199  (869-O44-00202-7)  26,00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


3  July 

^July 

3  July 

3  July 

3  July 

3  July 

3  July 

^July 

3J'ily 

3  July 

3  July 

July 

July 

July 

July 


Oct. 
Oct. 
Oct, 

Oct. 
Oct 


(869-044-00171-3)  45,00        Oct. 


Oct. 
Oct, 
Oct, 
Oct 

Oct, 
Oct, 
Oct, 
Oct, 
Oct. 
Oct. 
Oct. 
Oct. 
Oct 

Oct, 
Oct, 
Oct, 
Oct, 
Oct. 

Oct 
Oct, 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct, 
Oct. 
Oct, 
Oct. 
Oct. 
Oct. 


.2002 
,2002 
,2001 
,2002 
,  2002 
,  2002 
,2002 
,  2002 
,2001 
.  2002 
,2002 

,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
,  1984 
.  1984 
.  1984 
,  1984 
,  1984 
,  1984 
,2001 
2002 
,  2001 
,2001 

,2001 
.  2001 
,  2001 

,2001 
,2001 

,2001 

,2001 
,  2001 
,2001 
.  2001 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
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uc 


Revision  Date 

Oct,  1,  2001 

Oct,  1,  2001 
Oct,  1,  2001 
Oct,  1,  2001 

Jan,  1.  2002 
2001 


2000 
2000 
2000 
1999 


Titie  Stock  Number  Price 

1200-End (869-044-00203-5) 21.00 

50  Parts: 

1-199        (869-044-00204-3) 63.00 

200-599 (86WM4-00205-1) 36.00 

600-£nd  (869-C44-00206-0)  55.00 
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National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  64846-64852 
NOTICES 
Pesticide,  food,  and  feed  additive  petitions: 

Taensa,  Inc..  64881-64885 
Water  pollution  control; 
National  pollutant  discharge  elimination  system 
(NPDES)— 
Alaska:  log  transfer  facilities,  64885-64889 

Executive  Office  of  the  President 

See  National  Drug  Control  Policy  Office 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 
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Farm  Credit  Administration 

PROPOSED  RULES 

Pciriii  .  rt'dit  ^\  ^t.'in 

(.apit.il  ,i(l«-i|U.-(i  \    in'i  ifi.it.'il  fuulaliMiis 

:iHM  I'll.iiu'iiii^   iiiu'nilm.'iit.s.  ii4d  J  J-  t)4H  IS 

Federal  Aviation  Administration 

RULES 

Airvvnrthinf-.s  liir'M  ti\>'^ 

At;ustrf  S  p  A     hA~'l\  'h4:'"(J 
Hrltl^h  Afn)s[i.i( '•    h4'"^)J -t.4''M4 
Hn[u'vw>>ll  lnt.>rn,iti(.ri,tl    t.4^MH   h4^')M 
KavthfMin.  h4~'J4-t.4"')H 

Federal  Communications  Commission 

RULES 

Radio  stations,  ubU'  "t  .is>i>;iiin>'iit^ 

Cialifornia,  b4817 

Cieorgia.  h4H18 

Texas.  b4HI''-b4ftia 
PROPOSED  RULES 
Kaciiii  stations,  tahlf    it   isMt;niii.'i)t-> 

V'lri^inia  dud  V\f,f  \irt;ini.i    ''4rf'>  i 
Re«ulator\  Fl'Mbihtv  .\.  r,  [.■■>]-■;%    t,4')t.''   t.4')Hii 
NOTICES 
Mf't-'tintjs: 

(;on>unit-'r  Disahilitv  T-'Uv  nuunuiih  .itmn-  ,\ilvisory 
Committer,  b4M4S-b4nMh 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  ai  tuitif-, 

Proposetl  (  ol!e(  tion.  (  nmmf'iit  r'Mjut-Nt    b4MMb   b4HMH 
Disaster  and  fnu-rtjeiu  \  artM-. 

Alabama,  h4H99 

Mississippi.  64899 
Grants  and  t:ooperative  aKreenu-nts,  avaiiabilitv,  ''tc 

Individuals  and  Hou^^'hold•.  t'rot^rani.  notn  r  ot  niaximiim 
amount  for  assi>tani  •■,  b4HM9  b49()() 
Reports  and  t^uidance  doi  unu'iits.  a\  .iilabilitv.  etc  ; 

Information  disseminatfd  hv  f-fderal  at^eiicies.  quality. 
ob|e<:tivitv,  utility,  and  inteynty  i^uidehnes,  b4900 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Practice  and  pro(  edur^ 

(Critical  eneri^y  mfrastrui  ture  uitoriihitiMn    publa 
avaiiabilitv  r^^tri!  tmn,  b48  ts 
NOTICES 
A^eni  \  inf(.)rmation  i  olK'<  timi  ,ii  tivities: 

Submission  for  OMB  review    loininent  retjuest,  b4875- 
b487b 
Hydri)ele<:tru  applu  ation->   b4HH() 
ApplicatiOfTi.  /ii"unni,'s,  ih'tfrniniiiti-in'^   ^^tl 

California  Independent  .System  Operator  I  orp     b487b 
64877 

Columbia  (ia^  Transmission  Corp     b4H"^  b4H  "H 

Florida  (ias  Transmission  ( lo  ,  t)4H7H 

Iroquois  Gas  Transmission  System,  1.  F  ,  t)4H:'H 

National  Fuel  CJas  Supply  Corp  ,  64879 

VVisvest-Conne<:ti(  ut,  LLA  ,  et  al     t>4H:'9 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies- 
Formations,  acquisitions,  and  mergers,  t)49UU 
Meetings:  Sunshine  Act,  b490(>  64901 


Food  and  Drug  Administration 

PROPOSED  RULES 

Medu  al  devices: 

Neurological  de\i(  es — 

Human  dura  mater:  classification.  64835-64840 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Human  dura  mater:  (Uass  II  special  controls,  64901- 
64902 

General  Accounting  Office 

NOTICES 

Meetings: 
(;overnment  Auditing  Standards  Advisory  Council,  64901 

General  Services  Administration 

NOTICES 

Privacy  ^ct: 

Systems  of  records,  65003-65006 

Health  and  Human  Services  Department 

Sfr  Children  and  Families  Administration 
Sff  Food  and  Drug  Administration 
Sf^f  Public  Health  Service 

Housing  and  Urban  Development  Department 

NOTICES 

.\gency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  64903- 
64905 
t.rant  and  cooperative  agreement  awards: 
Healthy  Homes  Grant  Program,  64905 
Lead-baed  paint  programs — 

Lead-Based  Paint  Hazardous  Control;  Michigan,  64905- 
64906 
Lead-based  paint  programs — 

.Mliance  to  end  childhood  lead  poisoning,  64907- 

64908 
Lead  Hazard  Control  Program.  64906 
Tides  Foundation,  64906 
Lead  Hazard  Control  2001.  64906-64907 
Low  income  housing: 

Housing  assistance  payments  (Section  8) — 

Housing  Choice  Voucher  Program  and  Moderate 

RehabilitatKm  Single  Room  Occupancy  Program 
(2003FY);  fair  market  rents,  64908-64909 

Immigration  and  Naturalization  Service 

NOTICES 

.Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  64911- 
64912 

industry  and  Security  Bureau 

NOTICES 

Meetings: 
Information  Systems  Technical  Advisory  Committee, 
64868 

Interior  Department 

See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes,  etc.: 
TaLx  shelter  disclosure  statements;  modification,  64799- 
64807 
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Procedure  and  administration: 
Potentially  abusive  tax  shelters;  preparation, 

maintenance,  and  furnishing  lists  of  investors, 
64807-64812 
PROPOSED  RULES 
Income  taxes,  etc.: 
Tax  shelter  disclosure  statements;  modification:  cross- 
reference,  64840-64842 
Procedure  and  administration: 
Potentially  abusive  tax  shelters;  preparation, 

maintenance,  and  furnishing  lists  of  investors;  cross- 
reference,  64842-64844 


National  Drug  Control  Policy  Office 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies:  quality, 
objectivity,  utility,  and  integrity  guidelines.  64889- 
64895 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards; 

Child  restraint  systems,  64818-64825 


International  Trade  Administration 

NOTICES 
Antidumping:- 
Welded  large  diameter  line  pipe  from — 
Japan, 64870-64871 
Antidumping  and  countervailing  duties; 

Administrative  review  requests,  64868-64870 
Countervailing  duties: 
Carbon  and  alloy  steel  wire  rod  from — 
Brazil  and  Canada,  64871-64873 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Compact  disc  and  DVD  holders,  64910-64911 

Justice  Department 

See  Immigration  and  Naturalization  Service 
PROPOSED  RULES 

Federal  Employees  Liability  Reform  and  Tort  Compensation 
Act: 
Suits  based  on  acts  or  omissions  of  Federal  employees 
and  other  persons;  certification  and  decertification, 
64844-64846 

Labor  Department 

See  Employment  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities; 
Submission  for  OMB  review;  comment  request,  64912- 
64915 
Organization,  functions,  and  authority  delegations: 

Assistant  Secretary  for  Occupational  Safety  and  Health. 
I  65007-65009 

Assistant  Secretary  for  Policv,  64981-64983 
I  Office  of  Small  Business  Programs,  64985-64987 

Land  Management  Bureau 

NOTICES 

Meetings; 
Resource  Advisory  Councils — 
I  Arizona  et  al.,  64909-64910 

Western  Montana,  64909 

Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities; 
I  Submission  for  OMB  review;  comment  request,  64925 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  64925 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management; 
Northeastern  United  States  fisheries — 
Atlantic  surfclam  and  ocean  quahog,  64825 
Tilefish,  64825-64826 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  coast  groundfish.  64826 
PROPOSED  RULES 
Fishery  conservation  and  management; 

West  Coast  States  and  Western  Pacific  fisheries — 
Coral  reef  ecosystems;  correction.  64861 
International  fisheries  regulations; 

Antarctic  Marine  Living  Resources  Conservation 

Commission;  monitoring  permits  and  system,  fishing 
season,  registered  agent,  and  disposition  of  seizures. 
64853-64861 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  64873-64874 
Coastal  zone  management  programs  and  estuarine 
sanctuaries; 
Consistency  appeals — 

Millennium  Pipeline  Co..  64874 
Reports  and  guidance  documents;  availability,  etc.: 
Coastal  and  Estuarine  Land  Conservation  Program. 
64874-64875 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committc^e.  64925-64926 
Meetings;  Sunshine  Act.  64926 
Reports  and  guidance  documents;  availability,  etc  : 

Materials  licenses;  medical  use  licenses.  64926-6492  7 

Office  of  United  States  Trade  Representative 

Sep  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

NOTICES 

Excepted  service: 

Schedules  A.  B.  and  C;  positions  placed  or  re\ciked — 
Update,  64927-64929 

Presidential  Documents 

PROCLAMATIONS 

Special  obsenances: 

Year  of  Clean  Water  (Proc.  7611),  64787-64788 

Public  Health  Service 

See  Food  and  Drug  Administration 
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NOTICES 

K^'port^   m,l  i;iiiiian(>'  'I'll  uiiuTit^    ,n  .iil.ihilif\    ''ti'.: 
Nritiniial  I'nxH  nl()i;\-  t'ri)i;raiii - 

VaiidatMn  Mf  Alr.Tnati\"  M-'tti.i.ls    H  lA  AM'  I'Apnt 
f'aiifl  K.'pnrt  nil  thf  (  urr>  n!  s»atii>  -it  In  Vitm   Ifst 
Mfthnd-s  for  Di'tiM  tint;  I.ikIih  nii.'  Disrupt. irs. 
h4Mil_'-(.44()  < 

Research  and  Special  Programs  Administration 

NOTICES 

Mfff  iiit;s: 

InttTiiatKnial  >tan(lar(i^  <n\  tran^[iiirl  iif  iiaiii;iTi  )u^  L;oll(^^, 

h4MHJ-h4Mh  t 

Securities  and  Exchange  Commission 

NOTICES 

Irnt'Ntmt'iif  (  nrnpaiu   .\(  t    4  rt4(): 
Approval  iirdtT  ajipln  .itmii^-- 

LiuKJun  F'a(  ifu    Lit-  .<<  Aiin!iit\  (  .,     h4'Ht,   h4'Uii 

^l^H■tln^^.  Sun^hiiif  Ai  i    h4't4l) 

Self-rt>milatnr\   '  iri^ani/atiiiiis,  prnpusi-.i  rule  i  haiiU'"- 
AmtTuan  S\n,  k  Km  haiiU''  i.I,(     t,4't4l)-b4M4  < 
(■nvriiint'iit  Sf(  uriti.'s  (  i.Mi-iiiL;  (  "ip     h4M4  <   t)4')44 
\atinnal  Asmx  latinn  nt  S>m  untie-.  DimI'Ts,  hu      ti4')44- 

t>4M4H 
!'a(  ifii    H\(  h.iiii^f    Ini      h4^t4n   ti4>r>l 
Philadflptua  NfiK  k  l^M  tiaiiL;-    Im      ii4'ri  1    t,4"r,4 

FFF'  ^^^rtn^•r^    I.  P     h4'iji) 

(;i)(:  Partner^  Vniui    1.1.(     •■!    ,i     h4'tj'»   t,4'm 

Ht'niat^eii  I)i<ii;iiiistii  -.    lib      t,4't  i  ! 

F'ublu    utihtN    h'lhlinu  I  nni[> am    tiiiim-    t,4'H  l    t,4'M() 

Small  Business  Administration 

RULES 

Small  huMiifs^  iin '■stniefit  .  i  iiii[ia;n''-,' 

Small  biisiUf^N  (  mii  frii>,    i>saii\pln  ai  iit  (  niitiul    ti4~H')- 
h4"4  1 
NOTICES 
Disaster  loan  area-- 

Mi>^i^^ippi    t)4't')4 

State  Department 

NOTICES 

At;»'iu\   intoriiirition  '  oU.m  tion   li  tuifi''-, 

Suhiiii>Mon  for  <.)\\H  v>'\\>'\\.  ^  oinnu'iit  ri'ijuc-^t.  U4M54- 

ti4M'i=i 
Art  nbit'(  ts.  iin[)ortation  tor  •'\hihition 

O'ramu  .1  v  (iultura     I'tu'  Mor_\  ot  Mcxu  ,in  ami  .^pani-^li 
Mavolua,  h4MS'i 
Meeting-' 

Overseas  StM  urit\   Ail\  i^or\  touin  il,  ii4'rit) 

Surface  Transportation  Board 

NOTICES 

Rdilrodd  >ervH;e>  atiandonmeiit 

Canada  Southern  Raihva\  ( ,o  ,  t)4M()3 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization 

(Canada  and  I'.S  ;  (.onsiiltation^  regardiiiL;  preliminar\ 
(  ounter\aUint;  dutv  and  critical  (  ircumstances 
determination  (  oncerning  .softvvooci  lumber  troni 
C;anada.  h4M5b-h4MnM 


Dispute  settlement  panel  establishment  requests — 
European  ('ommunities;  inconsistent  provisional 
safeguard  measures  regarding  imports  of  certain 
steel.  649.S9-64960 

Transportation  Department 

Sf'e  Coast  (iuard 

Spp  Federal  Aviation  Administration 

S(-r  National  Highway  Traffic  Safety  Administration 

■SVp  Research  and  Special  Programs  Administration 

Srt'  Surface  Transportation  Board 

,S>f-  Transportation  Statistics  Bureau 

NOTICES 

.\ir  carriers: 

IS   passenger  airlines  agreements — 

Delta/Northwest/Continental:  waiting  period  extended, 
b49b0-64961 


Transportation  Statistics  Bureau 

NOTICES 

Agencv  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  64963- 
64964 


Treasury  Department 

Sff  Comptroller  of  the  (Currency 
Ser  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  11 

I'ederal  Communications  Commission.  64967-64980 

Part  III 

l.a()or  Department.  64981-64983 

Part  IV 

Labor  Department,  64985-64987 

Part  V 

Lrn  ironmental  Protection  Agency,  64989-65002 

Part  VI 

(leneral  Ser\  ices  Administration.  65003-65006 

Part  VII 

Labor  Department,  65007-65009 
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Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
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and  notice  of  recently  enacted  public  laws. 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  7611  of  October  17,  2002 


Year  of  Clean  Water,  2002-2003 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  October  18,  2002,  our  Nation  marks  the  30th  anniversary  of  the  Clean 
Water  Act  and  begins  the  Observance  of  the  Year  of  Clean  Water.  This 
landmark  environmental  legislation  has  been  central  to  the  important  progress 
we  have  made  as  a  Nation  in  improving  the  quality  of  oiir  drinking  water 
and  the  health  of  our  waters,  wetlands,  and  watersheds.  During  this  time. 
we  renew  our  commitment  to  building  on  these  successes  and  to  developing 
new  approaches  and  partnerships  to  meet  our  environmental   challenges. 

The  Clean  Water  Act  of  1972  and  the  Safe  Drinking  Water  Act  of  1974 
have  helped  our  citizens  enjoy  one  of  the  safest  and  cleanest  water  supplies 
in  the  world.  Under  the  Clean  Water  Act,  the  Federal  Government  has 
provided  more  than  $80  billion  in  wastewater  assistance  to  the  States  and 
localities.  This  fundamentally  important  investment  has  ensured  that  165 
million  citizens  now  benefit  from  modern  sewage  treatment,  up  from  86 
million  in  1968.  The  important  advances  in  waste  water  treatment  since 
the  Clean  Water  Act's  passage  constitute  one  of  the  major  achievements 
in  modern  American  public  health. 

In  the  last  30  years,  the  overall  health  of  our  marine  waters,  lakes,  rivers, 
streams,  and  wetlands  has  also  dramatically  improved.  The  Federal  Govern- 
ment has  cooperated  with  States,  tribes,  local  communities,  businesses,  and 
concerned  individuals  to  reduce  significantly  all  forms  of  water  pollution. 
making  our  waters  better  suited  for  recreation  and  other  pursuits  and  more 
hospitable  to  aquatic  life.  Recent  studies  show  that  we  are  close  to  achie\  ing 
our  goal  of  halting  overall  wetlands  loss,  and  we  are  hopeful  that  in  the 
near  future  we  will  begin  increasing  the  overall  function  and  value  of 
our  wetlands.  As  we  look  to  the  challenges  ahead,  the  Clean  Water  Act 
will  be  an  important  mainstay  and  tool  for  further  progress. 

As  part  of  our  Nation's  long-term  commitment  to  protecting  our  environment 
and  natural  resources,  we  must  continue  to  focus  on  cleaner  air.  water, 
and  land;  healthier  citizens,  and  vibrant  ecosystems.  We  will  continue  to 
collaborate  with  private  organizations,  landowners,  and  all  levels  of  govern- 
ment to  encourage  the  development  of  new  technologies  and  innovative 
approaches  to  protecting  our  environment.  Through  policies  and  programs 
that  recognize  regional  differences,  employ  market  forces,  and  empower 
individuals  to  be  good  stewards  of  the  earth,  we  can  and  will  meet  the 
environmental  challenges  of  the  future. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  year  beginning  October 
18,  2002,  as  the  Year  of  Clean  Water  in  commemoration  of  the  30th  anniver- 
sary of  the  Clean  Water  Act.  I  call  upon  all  Amen  ans  to  observe  this 
year  with  appropriate  programs,  ceremonies,  and  actixities,  and  to  join  in 
setting  good   examples   of  environmental   stewardship   in   our   daily   lives. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  October,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 


(^ 
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Rules  and  Regulations 


Federal  Register 

Vol.  67.  No,   204 
Tuesda\,  October  22.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  107 

RIN  3245-AE88 

Small  Business  Investment  Companies 

agency:  U.S.  Small  Business 
Administration  (SBA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  allows  a  Small 
Business  Investment  Company  (SBIC)  to 
assume  control  over  a  small  business 
concern,  without  notice  to  the  SBA,  and 
to  retain  such  control  for  a  period  of  up 
to  seven  years,  or  longer  with  SBA 
approval.  The  final  rule  also  allows  an 
SBIC  to  sell  equity  securities  in  a 
portfolio  concern  to  a  competitor  of  that 
portfolio  concern. 

DATES:  This  rule  is  effective  on 

November  21.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Feftdler.  Director.  Office  of 
Licensing  and  Program  Standards, 
Investment  Division.  Office  of  Capital 
Access.  (202)  205-7559  or 
carol,  fen  dler@sba.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Small  Business  Investment 
Corrections  Act  of  2000.  Public  Law 
106-554.  Title  IV.  section  402.  amended 
section  103(5)(A)(i)  of  the  Small 
Business  Investment  Act  (Act)  to  clarifv' 
that  a  small  business  concern  controlled 
by  venture  capital  firms,  including 
licensed  small  business  investment 
companies  (SBICs).  does  not  for  that 
reason  cease  to  qualify  as  independently 
owned  and  operated.  Under  the  statute, 
a  business  would  be  considered  a  small 
business  concern  "regardless  of  the 
allocation  of  control  during  the 
investment  period  under  any 
investment  agreement  between  the 
business  concern  and  the  entity  making 


the  investment."  (15  U.S.C. 
662(5)(A)(i)). 

On  May  17,  2002,  SBA  published  in 
the  Federal  Register  a  proposed  rule  (67 
FR  35055)  to  simplify  its  regulation 
governing  control  of  a  small  business 
and  bring  it  into  conformity  with  the 
Act,  as  amended  in  2000.  The  proposed 
rule  also  removed  a  regulatory 
restriction  on  the  right  of  an  SBIC  to  sell 
securities  of  a  small  business  to  a 
competitor  of  that  business. 

SBA  received  six  comments  on  the 
proposed  rule.  These  are  discussed  in 
the  following  section-by-section 
analysis. 

II.  Section-by-Section  Analysis 

SBA  amends  §  107.865  by  revising  the 
heading.  This  change  recognizes  that 
SBICs  are  now  allowed  to  exercise 
control  over  a  Small  Business. 

SBA  amends  paragraph  (a)  of 
§  107.865  to  allow  an  SBIC  to  exercise 
control  over  a  Small  Business.  The 
period  of  control  is  limited  to  the 
seventh  anniversary  of  the  date  on 
which  control  was  initially  acquired. 
This  is  a  change  from  the  proposed  rule, 
which  would  have  permitted  control  for 
up  to  five  years. 

SBA  received  six  comments  on  the 
proposed  rule.  Four  of  those  submitted 
comments  supported  the  proposed  rule 
as  drafted.  The  other  two  that 
commented  supported  the  concept  that 
SBICs  should  be  permitted  to  take 
control  of  portfolio  companies  but 
indicated  that  the  proposed  five  year 
period  of  control  was  insufficient.  One 
proposed  that  a  seven  year  time  frame 
would  be  more  appropriate,  particularly 
where  investments  are  in  seed  stage 
companies.  This  commenter  indicated 
that  such  investments  typically  have  a 
4-7  vear  investment  horizon.  SBA 
recognizes  that  some  investments, 
particularlv  earlier  stage  investments. 
may  require  additional  time  for  the 
investment  to  mature.  Recent  historical 
experience  indicates  that  the  percentage 
of  SBIC  investments  in  start-up 
businesses  has  ranged  from 
approximately  30  percent  to  45  percent. 
By  including  add-on  investments  in 
companies  that  were  originally  financed 
as  start-ups  by  SBICs,  the  percentage 
increases  to  over  50  percent.  In  view  of 
this  investing  pattern  and  the  potential 
need  to  grow  and  support  start-up 
businesses.  SBA  has  modified  the  rule 
to  allow  for  control  to  be  exercised  for 
a  period  of  seven  years. 


The  final  commenter  stated  that  a  ten 
year  period  would  be  more  appropriate 
than  the  proposed  five  vear  term,  for  a 
number  of  reasons.  First,  the  c:c)mnienter 
pointed  out  that  market  conditions  mav 
require  SBICs  to  seek  extensions  of  the 
control  period  beyond  five  vears  The 
commenter  expected  that  SBA  would 
likely  grant  these  extension  requests, 
but  suggested  that  SBA  would  be  spared 
the  expenditure  of  scarce  resources 
needed  to  address  such  requests  by 
adopting  the  ten  year  period  at  the 
outset.  SBA  believes  that  extension 
requests  will  be  considerably  less 
frequent  with  the  change  to  a  seven-year 
control  period,  and  believes  that  it  ha.^ 
the  resources  to  respond  to  those 
requests  that  will  be  recei\'ed. 

The  commenter  also  noted  that  a  ten- 
year  term  would  be  consistent  with  the 
regulations  promulgated  by  the  Board  of 
Governors  of  the  Federal  Reser\e 
System  and  the  Department  of  Treasur\- 
in  implementing  the  Gramm-Leach- 
Bliley  Act  (GLB),  Public  Law  106-102. 
The  commenter  suggested  that  a 
differing  time  period  for  the  exercise  of 
control  between  SBA's  regulations  and 
those  implementing  GLB  may  result  in 
the  SBIC  program  being  less  attractive  to 
banks  and  may  limit  their  participation 
in  the  program. 

SBA  believes  that  the  SBIC  program 
will  continue  to  be  an  attrac:ti\('  option 
for  banks  interested  in  making  equity 
investments.  Although  the  regulations 
promulgated  under  GLB  do  permit 
control  for  a  period  of  up  to  ten  vears. 
the  restrictions  on  the  exercise  and 
scope  of  that  control  are  greater  than  in 
the  SBIC  program.  For  example,  hanks 
taking  controlling  pcjsitions  in  a 
portfolio  company  under  GLB  arc 
prohibited  from  managing  or  operatinj^ 
that  portfolio  company.  SBICls.  however. 
are  not  subject  to  that  sa!n(>  tvpe  of 
restriction. 

SBA  also  believes  that  banks  will 
remain  interested  in  the  SBIC^  program 
for  reasons  other  than  the  abilitv  to  take 
controlling  positions  in  their 
investments.  Many  banks  find  the  SBIC 
program  to  be  an  attracti\e  option  since 
investment  in  an  SBIC  by  a  bank  is 
presumed  to  meet  the  standards  for  a 
qualified  investment  for  purposes  of 
investment  performance  under  the 
Community  Reinvestment  Act 
regulations.  Furthermore,  many  banks 
continue  to  invest  in  SBICs  that  obtain 
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financial  assistance  from  SBA  at 
favorable  rates. 

In  adopting  seven  years  as  the 
allowable  control  period.  SBA  also 
considered  the  structure  of  the  SBIC 
flrogram  and  SBICs.  For  most  SBICs.  the 
projected  investment  cycle  is  a  3-5  year 
investing  program  with  exits  anticipated 
after  a  3-5  year  holding  period  Since 
SBICs  typically  do  not  expect  to  hold 
investments  for  ten  years,  a  control 
period  of  that  length  should  not 
generally  be  necessary  Although  SBA 
recognizes  that  company  and  market 
conditions  may  impact  the  ability  to  exit 
an  investment.  SBA  believes  that  a 
seven  year  control  period  should  be 
sufficient. 

SBA  amends  §  107.865(b)  to  clarify 
that  this  paragraph,  which  sets  forth 
conditions  that  create  a  presumption  of 
control  over  a  small  business  concern, 
relates  onlv  to  control  based  on 
ownership  of  voting  securities.  Control 
may  still  exist  by  other  means  cs 
outlined  in  §  107  865  (a).  No  comments 
were  received  on  this  change 

SBA  amends  §  107.865(d)  to  allow  for 
extension  of  the  control  period  in 
certain  circumstances,  with  SBAs 
approval  One  commenter  indicated  that 
the  reasons  for  granting  an  extension 
should  be  expanded  to  allow  for 
consideration  of  the  financial  stability  of 
the  SBIC  in  addition  to  the  financial 
stability  of  the  portfolio  concern.  SBA 
recognizes  that  relinquishment  of 
control  may  be  difficuh  to  accomplish; 
however.  SBA  also  recognizes  that  the 
financial  stability  of  the  SBIC  may  have 
no  relationship  to  its  control  position  in 
a  particular  portfolio  concern  and  that 
allowing  control  to  continue  may  be 
viewed  as  being  adverse  to  the  interests 
of  the  portfolio  concern.  SBA  will 
consider  the  reasons  why  divestiture 
cannot  be  completed  within  seven  years 
when  reviewing  the  request  for  an 
extension,  and  will  consider  the  best 
interests  of  both  the  SBIC  and  the  small 
business  concern.  SBA  believes  the 
regulations  as  promulgated  have 
sufficient  breadth  to  allow  for  a  number 
of  considerations.  Therefore.  SBA  does 
not  believe  that  the  financial  stability  of 
the  SBIC  should  be  a  specifically 
enunciated  consideration. 

SBA  amends  §  107.865  by  deleting 
paragraphs  (e)  and  (f)  and  redesignating 
paragraph  (g)  as  (e).  The  deleted 
paragraphs  are  no  longer  necessary. 

SBA  amends  §  107.885  by  removing 
paragraph  (b)  and  removing  the 
designation  "(a)".  This  change  allows  a 
SBIC  to  sell  its  interests  in  a  portfolio 
concern  to  a  competitor  of  that  portfolio 
concern.  This  change  recognizes  that  in 
the  venture  capital  industry  a  likely  exit 
for  an  investment  is  the  sale  of  an 


interest  in  a  portfolio  concern  to  a 
competitor  of  the  portfolio  concern. 
Three  commenters  addressed  this 
provision  directly,  all  favorably. 

Compliance  With  Executive  Orders 
12866.  12988. and  13132,  the 
Paperwork  Reduction  Act  {44  U.S.C. 
Ch.  35),  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612) 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
(OMB)  did  not  review  this  rule  as  a 
"significant"  regulatory  action  under 
Exe<:utive  Order  12866.  The  rule 
implements  technical  corrections  to  the 
SBIC  program.  The  rule  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  adversely  affect  the 
economy  in  a  material  way.  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency,  materially 
alter  the  budgetary  impact  of  loan 
programs  or  other  governmental 
programs,  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates  or 
the  President's  priorities. 

Compliance  With  Executive  Order 
12988 

For  purposes  of  Executive  Order 
12988.  the  SBA  has  determined  that  this 
rule  was  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  3  of  that 
order 

Compliance  With  Executive  Order 
13132 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  the  rule 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
under  Executive  Order  13132.  SBA  has 
determined  that  the  rule  does  not  have 
sufficient  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

Compliance  with  Paperwork  Reduction 
Act.  44  use.  Ch.  35 

The  rule  does  not  impose  any  new 
information  collection  requirements 
from  SBA  which  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act.  44  use.  Ch.  35. 

Compliance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612 

SBA  determined  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


SBA  invited  comments  on  this 
determination  but  received  none. 

List  of  Subjects  in  13  CFR  Part  107 

Investm^it  companies.  Loan 
programs-business.  Reporting  and 
recordkeeping  requirements.  Small 
Businesses. 

For  the  reasons  stated  in  the 
preamble,  amend  part  107  of  title  13  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  681  pt  spq  .  683. 
687(c:).  687b.  687d.  687g.  and  687m. 

2.  In  §  107.865.  revise  the  section 
heading  and  paragraphs  (a),  (b).  and  (d), 
remove  paragraphs  (e)  and  (f).  and 
redesignate  paragraph  (g)  as  paragraph 
(e)  to  read  as  follows: 

§  107.865    Control  of  a  small  business  by  a 
licensee. 

(a)  In  general.  You.  or  you  and  your 
Associates  (in  the  latter  case,  the 
"Investor  Group"),  may  exercise  Control 
over  a  Small  Business  for  purposes 
connected  to  your  investment,  through 
ownership  of  voting  securities, 
meuiagcment  agreements,  voting  trusts, 
majority  representation  on  the  board  of 
directors,  or  otherwise.  The  period  of 
such  Control  will  be  limited  to  the 
seventh  anniversary  of  the  date  on 
which  such  Control  was  initially 
acquired,  or  any  earlier  date  specified 
by  the  terms  of  any  investment 
agreement. 

(b)  Presumption  of  control.  Control 
over  a  Small  Business  based  on* 
ownership  of  voting  securities  will  be 
presumed  to  exist  whenever  you  or  the 
Investor  Group  own  or  control,  directly 
or  indirectly: 

(1)  At  least  50  percent  of  the 
outstanding  voting  securities,  if  there 
are  fewer  than  50  shareholders;  or 

(2)  More  than  25  percent  of  the 
outstanding  voting  securities,  if  there 
are  50  or  more  shareholders;  or 

(3)  At  least  20  percent  of  the 
outstanding  voting  securities,  if  there 
are  50  or  more  shareholders  and  no 
other  party  holds  a  larger  block. 
***** 

(d)  Extension  of  Control.  With  SBA's 
prior  written  approval  you,  or  the 
Investor  Group,  may  retain  Control  for 
such  additional  period  as  may  be 
reasonably  necessary  to  complete 
divestiture  of  Control  or  to  ensure  the 
financial  stability  of  the  portfolio 
company. 
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§107.885    [Amended] 

3.  Amend  §  107.885  by  removing 
paragraph  (b)  and  removing  the 
paragraph  designation  "(a)". 

Dated:  October  10.  2002. 
Hector  V.  Barreto, 

Administrator. 

|FR  Doc.  02-26546  Filed  10-21-02;  8:45  am] 

BILUNG  CODE  802S-01-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-06-AD;  Amendment 
39-12918;  AD  2002-21-12] 

RiN2120-AA64 

Airworthiness  Directives;  Agusta 
S.p.A.  Model  A109E  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Agusta  S.p.A.  (Agusta) 
helicopters  that  requires  establishing  or 
reducing  the  life  limits  of  various  parts 
listed  in  the  airworthiness  limitations 
section  (ALS)  of  the  maintenance 
manual.  This  amendment  is  prompted 
by  the  results  of  fatigue  tests  and 
analysis  to  determine  life  limits  for 
various  parts.  The  actions  specified  by 
this  AD  are  intended  to  establish  or 
reduce  the  life  limits  to  prevent  failure 
of  specified  parts  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  November  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carroll  Wright,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate. 
Regulations  Group,  Fort  Worth.  Texas 
76193-0111,  telephone (817)  222-5120, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  the  Agusta  Model 
A109E  helicopters  was  published  in  the 
Federal  Register  on  July  15,  2002  (67  FR 
46425).  That  action  proposed  to  require 
establishing  or  reducing  the  life  limits  of 
specified  parts  of  the  main  transmission 
assembly  and  supports,  the  tail  rotor 


assemblies,  the  main  rotor  control  bolt, 
and  the  fuselage  left-hand  elevator,  and 
revising  the  ALS  of  the  maintenance 
manual  accordingly. 

This  helicopter  ihodel  is 
manufactured  in  Italy  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  The  FAA  has  reviewed  all 
available  information  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  this  AD  will 
affect  31  helicopters  of  U.S.  registry. 
The  total  cost  of  the  11  parts  listed  in 
Table  1  of  this  AD  is  approximately 
$41,294.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,280,114. 
assuming  that  all  11  parts  are  replaced 
on  each  helicopter  in  the  entire  fleet. 
There  will  be  no  additional  labor  costs 
because  the  parts  will  be  replaced 
during  the  normal  maintenance  process. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 

Table  1 


Docket  at  the  Office  of  the  Regional 
Counsel.  Southwest  Region.  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  447U1. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-21-12  Agusta  S.p.A.:  Amendment 
,19-12918.  Docket  No.  2002-.S\V-()6-,-\D 

Applicability:  Model  .'\109E  helii  oplers. 
tiertificated  in  any  category 

Note  1:  Thi.s  AD  applie.s  to  <'d(  h  helicopter 
identified  in  the  preceding  applii  abilit\ 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  ha\e  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AY)  is  atfec  led.  the 
owner/operator  must  request  approxal  lor  an 
alternative  method  of  (  om|)lidiu:e  in 
accordance  with  paragraph  (i )  of  this  .AD. 
The  request  should  int  hide  an  assessment  of 
the  effect  of  the  modification.  allerHtion.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  (  ondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  a(  tions  to  address  ii 

Compliancf:  Required  within  1(10  hours 
time-in-service  (TIS).  unless  m  i  omplished 
previously. 

To  prevent  failure  of  spec  ified  parts  of  the 
main  transmission  assemtily  and  supports, 
the  tail  rotor  assemblies,  the  main  rotor 
t:ontrol  bolt,  or  the  fuselage  left-hand 
elevator,  and  subsecjuent  loss  of  control  of 
the  helic:opter.  accomplish  the  loUowing: 

(a)  Replace  eac  h  jiart  listed  in  Table  1  with 
an  airworthy  ()art  on  or  belore  reac  hing  the 
spec:ified  hours  TIS  as  shown  in  Table  1  of 
this  AD  as  loliovvs; 


Part  Naine 


(1)  Main  transmission  gear  pinion  

(2)  Main  transmission  gear  driver 

(3)  Main  transmission  stiaft  assembly  

(4)  Tail  rotor  retention  strap  assembly  

(5)  Tail  rotor  hub  assembly 

(6)  Tail  rotor  90-degree  gearbox  pinion  gear 


Pan  Number 

109-0403-05-111    

109-0403-04-3  

109-0405-76-107  

109-8131-07-1    

109-O131-06-7  

109-0433-01-107  


Hours  TIS 

6100 
8.300 
25.000 
1  800 
3000 
6  100 


64792  Federal  Register/ Vol.  67.  No.  204 /Tuesday.  October  22.  2002 /Rules  and  Regulations 


Part  Name 

(7)  Tail  rotor  90-degree  geartxjx  crown  gear 

(8)  Mam  rotor  control  bolt       

(9)  Fuselage  left-hand  elevator 

(10)  Mam  transmission  support  afl  rod    

(11)  Mam  transmission  support  lower  fitting 


Part  Number 

109-0443-01-103  

109-0110-90-103  

109-0200-02-93  

109-032&-03-113  

109-0325-08-1    


Hours  TIS 


11,700 

5,000 

4.400 

35,000 

30,000 


(b)  This  AD  revises  the  airworthiness 
limitations  section  of  the  maintenance 
manual  hv  establishing  or  reducing  the 
life  limit  as  specified  in  Table  1  of  this 
.\D. 

(c)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 

if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
(Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment 
and  then  send  it  to  the  Manager, 
Regulations  Group. 

Note  2:  Informatinii  concerning  the 
fXistHni  I'  i>f  dfiproveii  alternative  methods  of 
iciinplidtKf  with  this  AD,  if  any,  may  be 
ofjtaineci  trom  thf  Rcaulalions  Group. 

(d)  Special  flight  pernut>  will  not  be 
issued. 

(e)  This  amendment  becomes  effective 
on  November  26.  2002. 

Issued  in  Fort  Worth.  Texas,  on  October  lo 
2002. 

Larry  M  Kelly. 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Serx-ice. 
(PR  Doc.  02-26665  Filed  10-2 1-02;  8:45  am] 

BILLING  CODE  4910- 12-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-25-AD,  Amendment 
39-12905;  AD  2002-20-08] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Jetstream  Model  3201 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
AD  2000-09-13.  which  currentlv 
requires  vou  to  inspect  the  fuel  quantity 
indication  svstem  for  damage  to  the 
insulation  of  the  wiring  within  the  fuel 
tanks  on  British  Aerospace  Jetstream 
Model  3201  airplanes  and  requires  vou 
to  repair  or  replace  damaged  wiring. 
This  AD  retains  the  actions  of  AD  2000- 


09-13  and  requires  you  to  replace  the 
fuel  quantity  indication  system  wiring 
harness  with  improved  design  parts, 
insptHit  the  fuel  boost  pump  area  for 
damage,  and  replace  any  damaged 
component.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
AD  are  intended  to  detect,  correct,  and 
prevent  damage  to  the  insulation  of  the 
wiring  within  the  fuel  tanks  of  the  fuel 
quantity  indication  system.  If  not 
detected,  corrected,  and  prevented,  such 
damageil  wiring  could  result  in  damage 
to  the  fuel  boost  pump  and  a 
malfunction  in  the  cockpit  indicators 
and/ or  electrical  sparking  inside  the  fuel 
tank  with  consequent  fire  or  explosion. 

DATES:  This  AD  becomes  effective  on 
December  IH,  2002. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
bv  reference  of  British  Aerospace 
letstream  .Alert  .Service  Bulletin  28-A- 
[.■\fl')()H41.  Original  Issue;  September  8, 
1999,  and  British  Aerospace  Jetstream 
Alert  Service  Bulletin  28-A-JA990841. 
Original  Issue;  September  8.  1999, 
Revision  No.  1:  November  12,  1999.  as 
of  June  23,  2000  (fi.S  FR  30863.  May  15. 
2000) 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  British  Aerospace  Jetstream  Service 
Bulletin  28-JM8226.  Original  Issue; 
Marc:h  11.  2002.  as  of  December  18. 
2002 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
British  Aerospace  Regional  Aircraft. 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RVV,  Scotland; 
telephone:  (01292)  672345;  facsimile; 
(01292)  671625.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
25-.-\D.  901  Locust.  Room  506.  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Rudolph.  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate.  901 
Locust,  Room  301,  Kansas  City, 


Missouri  64106;  telephone;  (816)  329- 
4059;  facsimile;  (816)  329-4090, 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

Reports  of  damage  to  the  insulation  of 
the  wiring  within  the  wing  fuel  tanks  of 
the  fuel  quantity  indication  system  on 
two  British  Aerospace  Jetstream  Model 
3201  airplanes  caused  us  to  issue  AD 
2000-09-13,  Amendment  39-11722  (65 
FR  30863.  May  15,  2000).  This  AD 
requires  you  to  accomplish  the 
following  on  all  British  Aerospace 
Jetstream  Model  3201  airplanes; 

— Inspect  the  fuel  quantity  indication 
svstem  for  damage  to  the  insulation  of 
the  wiring  within  the  fuel  tanks:  and 

— Repair  or  replace  damaged  wiring. 

These  actions  must  be  accomplished 
in  accordance  with  British  Aerospace 
Jetstream  Alert  Service  Bulletin  28-A- 
IA990841.  Original  Issue;  September  8, 
1999;  or  British  Aerospace  Jetstream 
Alert  Service  Bulletin  28-A-JA990841, 
Original  Issue;  September  8,  1999; 
Revision  No.  1;  November  12,  1999. 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  unsafe  condition  may 
continue  to  exist  in  the  fuel  quantity 
insulation  wiring  area  on  all  British 
.■\erospace  Jetstream  Model  3201 
airplanes.  The  CAA  reports  that  the 
existing  fuel  quantity  indication  system 
wiring  harness  is  composed  of 
"equipment  grade"  wiring  instead  of 
"aircraft  grade"  wiring.  This 
"equipment  grade"  wiring  has  a  thinner 
insulation  wall  and  will  eventually 
deteriorate  regardless  of  whether 
repaired  as  required  by  AD  2000-09-13. 

In  addition,  the  current  wiring 
configuration  can  rub  on  the 
components  in  the  fuel  boost  pump  area 
and  cause  consequent  damage. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

If  not  detected,  corrected,  and 
prevented,  damage  to  the  insulation  of 
the  wiring  within  the  fuel  tanks  of  the 
fuel  quantity  indication  system  could 
result  in  the  following; 

— Damage  to  the  fuel  boost  pump; 
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— A  malfunction  in  the  cockpit 
indicators  and/or  electrical  sparking 
inside  the  fuel  tank;  and 

— A  consequent  fire  or  explosion. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  British  Aerospace 
Jetstream  Model  3201  airplanes.  This 
proposal  was  published  in  the  Federal 
Rej^er  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  August  9,  2002 
(67  FR  51797).  The  NPRM  proposed  to 
supersede  Airworthiness  Directive  (AD) 
2000-09-13,  which  currently  requires 
you  to  inspect  the  fuel  quantity 
indication  system  for  damage  to  the 
insulation  of  the  wiring  within  the  fuel 
tanks  on  British  Aerospace  Jetstream 
Model  3201  airplanes  and  requires  you 
to  repair  or  replace  damaged  wiring. 


This  proposed  AD  would  retain  the 
actions  of  AD  2000-09-13  and  require 
you  to  replace  the  fuel  quantity 
indication  system  wiring  harness  with 
improved  design  parts,  inspect  the  fuel 
boost  pump  area  for  damage,  and 
replace  any  damaged  component. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 


require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections; 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  200 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection  and 
replacement; 


Labor  cost 


130  workhours  x  $60  =  $7,800 


Parts  cost 


Total  cost  per 
airplane 


$1 ,200  per  airplane 


$9,000 


Total  cost  on  US 
operators 


$9,000  X  200  =  $1,800,000 


The  FAA  has  no  method  of 
determining  the  niunber  of  repairs  each 
owner/operator  would  incur  based  on 
the  results  of  the  proposed  inspections. 
We  have  no  way  of  determining  the 
number  of  airplanes  that  may  need  such 
repair.  The  extent  of  damage  would  vary 
on  each  airplane. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regidations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2000-09- 
13,  Amendment  39-11722  (65  FR 
30863,  May  15,  2000)  and  adding  a  new 
AD  to  read  as  follows; 

2002-20-08  British  Aerospace:  AmendmenI 
39-12905;  Docket  No.  2002-(:E-2.S-.AD: 
Supersedes  AD  2000-9-13.  .Amendment 
39-11722. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Jetstream  Model  3201 
airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category, 

(b)  Who  must  comply  with  this  .AD':" 
Anyone  who  wishes  to  operate  an\  of  the 
airplanes  identified  in  paragraph  (a)  oi  this 
AD  must  comply  with  this  AD 

(c)  What  problem  does  this  AD  address^ 
The  actions  specified  by  this  AD  are  intended 
to  detect,  correct,  and  prevent  damage  to  the 
insulation  of  the  wiring  within  the  fuel  tanks 
of  the  fuel  quantity  indication  system,  it  not 
detected,  corrected,  and  prevented,  such 
damaged  wiring  could  result  in  damage  to 
the  fuel  boost  pump  and  a  malfunction  in  the 
cockpit  indicators  and/or  electrical  s[)arking 
inside  the  fuel  tank  with  consequent  fire  or 
explosion. 

(d)  What  actions  must  1  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


(1)  Inspect  tfie  fuel  quantity  indication  system 
for  damage  to  the  insulation  of  the  wiring 
within  the  fuel  tanks  Damage  is  defined  as 
corrosion  (indicated  by  a  dark  stain)  cuts,  or 
nicks 


(2)  Replace  or  repair  any  damaged  wiring 


At  whichever  of  the  following  occurs  first,  un- 
less already  accomplished:  within  the  next 
200  hours  time-in-service  (TIS)  after  June 
23,  2002  (the  effective  date  AD  200-09- 
13)  or  on  or  before  August  21,  2000  (60 
days  after  the  effective  date  of  AD  2000- 
09-13). 


In  accordance  with  either  British  Aerospace 
Jetstream  Alert  Service  Bulletin  28-A- 
JA990841,  Original  Issue:  September  8, 
1999;  or  British  Aerospace  Jetstream  Alert 
Sen/ice  Bulletin  2e-A^A990841 ,  Original 
Issue:  September  8,  1999,  Revision  No.  1: 
November  12,  1999. 


Prior  to  furtlTer  flight  after  the  inspection  re- 
quired by  paragraph  (d)(1)  of  this  AD. 


In  accordance  with  either  British  Aerospace 
Jetstream  Alert  Service  Bulletin  28-A- 
JA990841,  Original  Issue:  September  8. 
1999;  or  British  Aerospace  Jetstream  Alert 
Service  Bulletin  28-A-JA990841,  Original 
Issue:  September  8,  1999,  Revision  No.  1: 
November  12,  1999. 


(3)  Inspect  the  fuel  txjost  pump  area  for  dam- 
age and  replace  any  damaged  component 


Inspect  within  the  next  12  months  after  De- 
cemt>er  18.  2002  (the  effective  date  of  this 
AD)  unless  already  accomplished.  Replace 
any  damaged  component  pnor  to  further 
flight  after  the  inspection 


In  accordance  with  British  Aerospace  Jet- 
stream Sen/ice  Bulletin  28-Jf\^8226,  Origi- 
nal Issue:  f^arch  1 1 ,  2002. 


(4)  Replace  the  fuel  quantity  indication  system 
winng  harness  with  improved  design  parts 
and  reroute  the  winng  harness  installation 
This  replacement  incorporates  Jetstream 
Modification  Jl^8226. 


Within  the  next  12  months  after  December  18, 
2002  (the  effective  date  of  this  AD),  unless 
already  accomplished 


In  accordance  with  British  Aerospace  Jet- 
stream Service  Bulletin  28-Jfi^8226,  Origi- 
nal Issue:  N/larch  1 1 ,  2002. 


(5)  Only  install  a  fuel  quantity  indication  system 
winng  harness  that  incorporates  Jetstream 
Modification  JM8226  (or  FAA-approved 
equivalent  parts) 


As  of  December  18.  2002  (the  effective  date    Not  applicable, 
of  this  AD) 


le)  Can  I  comply  ivith  thi^  AD  in  n;iv  other 
wav?  You  mav  use  an  alternative  method  of 
cnmpiiancH  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  cornpliancf 
provides  an  equivalent  level  of  safelv;  and 

(2)  The  .Standards  Offi(  e  .Manager,  Small 
,Mrplane  Directorate,  approves  vour 
alternalue.  Submit  your  re<]uesl  through  an 
F\.\  Principal  Maintenanie  Inspector,  who 
may  add  commenls  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  .AD  applies  to  eai  h  airplane 
identified  in  paragraph  (a)  of  this  .AD, 
regardless  of  whether  it  has  been  niodifieii 
altered,  or  repaired  in  the  area  >.ub|e(  t  tn  the 
requirements  of  this  .\D.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .\D  IS  affected,  the  owner/operator  must 
request  approval  for  an  alternative  methoit  ot 
compliance  in  accordance  with  p.cragr.tph  (e) 
of  this  .\D.  The  request  should  inc  lude  an 
assessment  of  the  effec  t  of  the  niodifu  alion 
alteration,  or  repair  on  the  unsafe  i  ondilion 
addressed  bv  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific; 
actions  vou  propose  to  address  it. 

(f)  WhtTf-  can  I  yt'f  information  about  any 
already-approvfd  akfrnativt'  methods  at 
compliance?  L'.onXact  Doug  Rudolph. 
.Aerospace  Engineer.  F.AA.  Small  .Airplane 
Directorate,  901  Locust.  Room  301.  Kansas 
Citv.  Missouri  h4106,  telephone  (Hlfi)  J29- 
4059:  facsimile:  (816)  ]2't-4090 

(g)  What  if  I  nt'fd  to  fiv  thr  airplane  to 
another  location  toiomph  vv)f/i  thi^  AD' The 
FAA  can  issue  a  spec  lal  tlight  permit  under 
*}§  21.197  and  21.199  of  the  Federal  .Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 


operate  your  airplane  to  a  location  where  you 
can  accomplish  the  requirements  of  this  AD. 

(h)  Are  any  sen  ice  bulletins  itu-orporated 
into  this  AD  by  reference?  l\]  Actions 
recjuired  bv  this  AD  must  be  done  in 
.11  (  iirdaiu  e  with  Brit'sh  .Aerospace  Jetstream 
Alert  Servic  e  Bulletin  28-A-|Aq90841. 
Original  Issue:  September  8.  1999;  British 
Aerospace  letstreani  .Alert  Ser\ic:e  Bulletin 
28-.A-IA990841.  Original  Issue:  September  8. 
1999.  Revision  No.  1;  November  12,  1999; 
and  British  Aerospace  Jetstream  Servic:e 
Bulletin  28-IM8226,  Original  Issue;  Marc:h 
11,  2002. 

|i]  The  Director  of  the  Federal  Register 
approved  the  ini;orporation  by  referenc;e  of 
British  Aerospace  Jetstream  Servic;e  Bulletin 
28-IM8226.  Original  Issue:  March  11.  2002, 
under  .5  I'.SC  .552(a)  and  1  CFR  part  51. 

(ii)  I'he  Director  of  the  Federal  Register 
previously  approved  the  inc:orporation  by 
referBnc;e  of  British  Aerospace  Jetstream  Alert 
Servic:e  Bulletin  28-A-1A990841.  Original 
Lssue;  .September  8,  1999:  and  British 
Aerospace  [etstream  Alert  Service  Bulletin 
28-.A-IA990841.  Original  Issue;  September  8. 
1999.  Revision  No.  1:  November  12.  1999.  as 
of  lune  23.  2000  (66  FR  30863,  May  15. 
2000). 

(2)  \i)u  mav  get  copies  from  British 
.Aerospac  e  Regional  Aircraft.  Prestwick 
International  Airport.  Avrshire.  KA9  2RVV. 
Scotland;  telephone;  (01292)  672345; 
facsimile;  (01292)  671625.  You  may  view 
copies  at  the  FAA.  Central  Region.  Office  of 
the  Rc^gional  Counsel.  901  Lcjcust.  Room  506, 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 


(i)  When  does  this  amendment  become 
effective^  This  amendment  becomes  effective 
on  December  18.  2002. 

Note  2:  The  subject  of  this  AD  is  addre.ssed 
in  CAA  AD  001-03-2002,  as  specified  in 
British  Aerospace  Jetstream  Service  Bulletin 
28-IM8226,  Original  Issue;  March  11,  2002. 

Issued  in  Kansas  City,  Missouri,  on 
October  8,  2002. 
Michael  Gallagher. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
|FR  Doc.  02-26370  Filed  10-21-02;  8;45  am] 

BILLING  CODE  4910-1  ;^P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-CE-37-AD;  Amendment  39- 
12919;  AD  94^20-04  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  C35, 
D35,  ESS,  F35,  G35,  H3S,  J35,  K35,  M35, 
N35,  P35,  S35,  V3S,  V35A  and  V35B 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 
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SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  94-20-04, 
which  currently  requires  niddervator 
inspections,  modifications,  and 
operating  limitations  on  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Beech  Models  35,  35R,  A35,  B35,  C35, 
D35,  E35,  F35,  G35,  H35.  J35,  K35,  M35, 
N35,  P35,  S35,  V35,  V35A,  and  V35B 
airplanes.  This  AD  is  the  result  of 
information  received  from  the  field  on 
the  ability  to  accomplish  and 
understand  the  existing  AD.  This  AD 
will  condense  and  clarify  information 
presented  in  AD  94-20-04  and  will 
remove  Beech  Models  35.  35R,  A35,  and 
B35  airplanes  from  the  applicability  of 
AD  94-20-04.  We  are  incorporating  the 
actions  that  apply  to  Beech  Models  35, 
35R,  A35,  and  B35  aif planes  into 
another  AD  action.  The  actions 
.  specified  l^  this  AD  are  intended  to 
prevent  structural  failure  of  the  V-tail, 
which  could  result  in  loss  of  control  of 
the  airplane. 

DATES:  This  AD  becomes  effective  on 
December  10,  2002. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulations  as  of  November 
28, 1994  (59  FR  49785,  September  30, 
1994). 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
the  Raytheon  Aircraft  Company,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  625-7043  or  (316)  676- 
4556.  You  maya^iew  this  information  at 
the  Federal  Aviation  Administration 
-    (FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  93-CE-37.-AD,  901  Locust, 
Room  506,  Kansas  City,  Missouri  64106; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
T.N.  Baktha,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4155;  facsimile: 
(316) 946-4407. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

Has  FAA  Taken  Any  Action  on  the 
Raytheon  Airplane  Ruddervator  System 
to  This  Point? 

The  following  paragraphs  describe 
ADs  that  FAA  issued  to  address  the  V- 
tail  structure  on  Raytheon  Beech  35 
series  airplanes. 

AD  94-20-04,  Amendment  39-9032 
(59  FR  49785,  September  30,  1994), 
currently  requires  the  following  on 


certain  Beech  Models  35,  35R,  A35,  B35, 
C35.  D35,  E35.  F35,  G35,  H35,  J35,  K35. 
M35,  N35,  P35,  S35,  V35,  V35A,  and 
V35B  airplanes: 
— Checking  the  ruddervator  static 

balance  and  rebalancing  the 

ruddervators  when  the  balance  is  not 

in  accordance  with  manufacturer's 

specifications  or  anytime  the 

ruddervators  are  repaired  or 

repainted; 
—Repetitively  inspecting  the  fuselage 

bulkheads  for  damage  and  replacing 

any  damaged  parts; 
— Installing  stabilizer  reinforcements  for 

some  airplane  models,  as  applicable; 
—Fabricating  and  installing  airspeed 

limitation  placards; 
— Incorporating  certain  airspeed 

limitations  into  the  airplane  flight 

manual/pilot's  operating  handbook 

(AFM/POH); 
— inspecting  the  empennage,  aft 

fuselage,  and  rudder\'ator  control 

system  for  damage  and  replacing  or 

repairing  any  damaged  parts;  and 
— Ensuring  the  accuracy  of  the  airplane 

basic  weight  and  balance  information 

and  immediately  correcting  any 

discrepancies. 

Accomplishment  of  these  actions  is 
required  in  accordance  with  the 
instructions  to  either  Beech  Kit  No.  35- 
4016-3,  35-4016-5,  35-4016-7,  or  35- 
4016-9,  as  applicable  and  as  specified 
in  Beech  Service  Bulletin  (SB)  No.  2188. 
dated  May,  1987,  and  the  applicable 
maintenance  and  shop  manuals. 

AD  98-13-02,  Amendment  39-10590 
(63  FR  31916.  June  11,  1998),  currently 
requires  operating  limitations  in  order 
to  address  ruddervator  problems  on 
Beech  Models  35,  A35.  B35,  and  35R 
jairplanes. 

What  Has  Happened  Since  AD  94-20- 
04  and  AD  98-13-02  To  Initiate  This 
Action? 

AD  94-20-04  contains  minor  errors 
and  FAA  receives  periodic  calls  from 
the  public  for  clarification. 

In  addition,  Raytheon  has  issued 
Recommended  Service  Bulletin  No.  SB 
27-3358.  Issued:  February,  2000,  which 
includes  procedures  for  inspecting  the 
aft  fuselage,  ruddervator.  and  related 
systems  for  acceptable  condition  and 
rebalancing  the  ruddervators  to  new 
specifications  (upper  limit  reduced  from 
19.8  to  18  inch-pounds  (tail  heavy)). 
Accomplishing  these  inspections  will 
eliminate  the  need  for  the  operating 
limitations  of  AD  98-13-02. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 


(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Raytheon  Beech 
Models  C35,  D35,  ESS,  F35,  G35,  H35. 
J35.  K35,  M35,  N35.  P35,  535.  V35. 
V35A,  and  V35B  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  March  26,  2001 
(66  FR  16422).  The  NPRM  proposed  to 
revise  AD  94-20-04.  Amendment  39- 
9032,  to  condense  and  clarif>  the 
information  presented  in  that  AD,  and 
to  remove  Beech  Models  35.  35R.  A35. 
and  B35  airplanes  from  the 
Applicability  of  AD  94-20-04.  The 
NPRM  also  proposed  to  incorporate  the 
actions  applicable  to  Beech  Models  35, 
35R,  A35,  and  B35  airplanes  into 
another  AD  action. 

The  operating  limitations  from  AD 
94-20-04  for  the  Beech  Models  C35. 
D35.  E35,  F35,  G35.  H35, 135,  K35,  M35, 
N35.  P35,  535,  V35,  V35A,  and  V35B 
airplanes  are  not  included  in  this  AD 
because  the  other  actions  retained  from 
AD  94-20-04  make  them  unnecessary. 
The  repetitive  inspections  currently 
required  by  AD  94-20-04  for  Beech 
Models  35,  35R,  A35,  and  B35  airplanes 
will  be  incorporated  into  another  AD 
action. 

Was  the  Public  Invited  To  Comment^ 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 
the  comments  received  on  the  proposal 
and  FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Correct 
Typographical  Error  in  NPRM 

What  Is  the  Commenters  Concern^ 

One  commenter  points  out  that  the 
phrase  "airplane  basic  weight'  is 
referred  to  as  "airplane  basis  weight"  in 
the  Federal  Register. 

What  Is  FAA 's  Response  to  the  Concern? 

The  FAA  concurs.  The  original 
documents  that  FAA  submitted  to  the 
Office  of  the  Federal  Register  were 
correct.  The  Government  Printing  Office 
(GPO)  made  a  typographical  error.  We 
will  ensure  that  this  is  corrected  in  the 
final  rule. 

Comment  Issue  No.  2:  Clarify  When  To 
Set  Elevator  Controls.  Rudder  and  Tab 
System  Controls,  Cable  Tensions,  and 
Rigging 

What  Is  the  Commenters  Concern? 

One  commenter  states  that  it  is 
unclear  when  to  set  the  elevator 
controls,  rudder  and  tab  system 
controls,  cable  tensions,  and  rigging. 
The  commenter  specifically  asks 
whether  this  is  necessary  at  every 
required  100-hour  TIS  inspection  or 
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only  when  repair  or  replacement  is 
necessary 

What  Is  F,AA  s  Response  to  the  Concern? 

The  FAA  concurs  that  the  wav  it  is 
currently  written  could  he  cimhising 
You  should  accomplish  these  actions  at 
eyer\'  1 00-hour  TIS  inspection.  We  will 
rewrite  this  section  of  the  AD  to  clarify 
this. 

Comment  Issue  No.  3:  Should  This  AD 
or  Similar  Action  Affect  Models  35, 
35R,  A35,  and  B35  Airplanes 

IV'/iaf  Is  the  Commenter  s  Concern? 

The  commenter  asks  whether  the 
actions  of  Raytheon  Service  Bulletin  27- 
3358  should  be  incorporated  on  Models 
35,  35R.  A35,  and  B35  airplanes. 

What  Is  FAA  s  Response  to  the  Concern? 

The  actions  of  Raytheon  Service 
Bulletin  27-3358  should  be 
incorporated  on  Models  35.  35R,  A35, 


and  B35  airplanes.  This  is  required  in 
another  AD  action.  The  following  is 
taken  from  Note  1  of  the  NPRM: 

Uee(  h  MuiIhIs  .iS,  .i.'jK.  Airi.  B:i,T  airplanes 
vvert?  ini  ludeiJ  in  iHh  .Applicabiiitv  of  .'VB  94- 
20-04     VV»'  tiiivt;  removed  Beech  Models  3.5. 
.i.5K.  A.i.T.  and  B3,5  airplanes  from  the 
.^ppll<  abilitv  siKition  of  this  AD  and 
incorporated  the  actions  applicable  to  these 
airplanes  into  another  .KU  action. 

We  will  add  a  statement  about 
Raytheon  Service  Bulletin  27-3358  to 
this  note  in  the  final  rule  AD  action. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  (  areful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined- 
that  ,ur  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  changes 


discussed  above  and  minor  editorial 
corrections.  We  determined  that  these 
changes  and  minor  corrections: 

— Will  not  change  the  meaning  of  the 

AD:  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects 
10,200  airplanes  in  the  U.S.  registry. 

What  is  the  Cost  Impact  of  This  AD 
on  Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  initial  inspections. 
These  cost  figures  are  exactly  the  same 
as  what  is  currently  required  by  AD  94- 
20-04.  This  AD  presents  no  new  costs 
upon  the  public: 


Labor  cost 

Parte  rocf                                   Total  cost        Total  cost  on 
rans  cost                                   ^^  airplane      U.S.  operators 

40  worktiours  >  S60  per  hour  =  $2,400  

Not  Applicable   j            S2.400        $24,480,000. 

The  above  figures  are  based  onlv  on 
the  initial  inspections  and  do  not  take 
into  account  the  cost  of  repetitive 
inspections  or  adjustments,  repairs,  or 
replacements  that  will  be  necessary 
based  on  the  results  of  the  inspections. 
We  have  no  way  of  determining  the 
number  of  repetitive  inspections  each 
owner/operator  of  the  affected  airplanes 
will  incur  eir  what  adjustments,  repairs, 
or  replacements  will  be  necessary  based 
on  the  results  of  the  inspections. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities'' 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  amcmg  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  131,32 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action'!' 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
saf»'ty.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorifv:  4')  I'  S C.  10f)(g),  40113.  44701 
§39.13    [Amended] 

2.  F.A.A  amends  §  39.13  bv  removing 
.Airworthiness  Directive  (AD)  94-20-04. 
.Amendment  39-9032  (59  FR  49785, 
September  30,  1994).  and  by  adding  a 
new  AD  to  read  as  follows: 

94-20-04     Rl  Raytheon  Aircraft  Company 
(Beech  .Aircraft  Corporation  formerly 


held  Type  Certificate  (TC)  No.  A-777 
and  TC  No.  3A15):  Amendment  39- 
12919;  Docket  No,  93-CE-37-AD; 
Revises  AD  94-20-04.  Amendment  39- 
9032. 

(a)  What  airplanes  are  affected  bv  this  AD? 
This  AD  affects  the  following  airplanes  that 
are  certificated  in  any  category: 

(1)  Beech  Models  C35.  D35,  E35.  F35.  G35. 
H35.  13.5.  K35.  M35.  N35.  and  P35  airplanes. 
all  serial  numbers;  and 

(2)  Beech  Models  S35.  V35,  V3.5A,  and 
V35B  airplanes,  all  serial  numbers,  that  do 
not  have  the  straight  tail  conversion 
niodiTicalion  incorporated  in  accordance 
with  tSupplemental  Tvpe  Certificate  (S TC) 
,SA2149CE. 

Note  1:  Beech  Models  35.  3,"iR.  A35.  B35 
airplanes  were  included  in  the  Applicability 
of  AD  94-20-04  .  We  have  removed  Beech 
Models  35.  35R,  A35,  and  B35  airplanes  from 
the  .Applicability  section  of  this  .AD  and 
incorporated  the  actions  applicable  to  these 
airplanes  into  another  AD  action.  Part  of  this 
other  AD  action  is  the  incorporation  of 
Raytheon  Service  Raytheon  Service  Bulletin 
27-3358. 

(b)  HTio  must  comply  with  this  AD? 
.Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraphs  (a),  (a)(1), 
and  (a)(2)  of  this  AD  must  complv  with  this 
AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  structural  failure  of  the  V-tail. 
which  could  result  in  loss  of  control  of  the 
airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


(1)  Verify  that  the  ruddervator  balance  is  within 
the  manufacturer's  specified  limits  as  defined 
in  the  applicable  shop  or  maintenance  man- 
ual and  balance  the  rudden/ator  control  sur- 
faces, as  necessary 

(2)  Visually  inspect  the  empennage,  aft  fuse- 
lage, and  mddervator  control  system  for 
damage 

(i)  Repair  or  replace  any  damaged  parts; 

and 
(ii)  Set  the  elevator  controls,  mdder  and 

tab  system  controls,  cable  tensions,  and 

rigging 

(3)  Remove  all  external  stabilizer  reinforce- 
ments installed  during  Incorporation  of  eittier 
Supplemental  Type  Certificate  (STC) 
SA845GL,  STC  SA846GL,  STC  SA1650CE, 

•  STC  SA2286NM,  or  STC  SA2287NM,  as  ap- 
plicable 

(i)  Seal  or  fill  any  residual  holes  with  ap- 
propriate size  rivets 

(ii)  The  internal  stub  spar  incorporated 
through  STC  SA1649CE  and  STC 
SA1650CE  may  be  retained 

(iii)  The  external  angles  incorporated 
through  STC  SA1649CE  may  also  be  re- 
tained by  property  trirhming  the  leading 
edges  section  to  permit  installation  of  the 
stabilizer  reinforcement  referenced  in 
paragraph  (d)(4)(i)  of  this  AD 

(iv)  For  the  Beech  Models  S35,  V35.  V35A, 
and  V35B  airplanes,  you  may  retain  and 
use  the  tail-safe  external  angles  that 
were  installed  in  accordance  with  STC 
SA1649CE  instead  of  the  stabilizer  rein- 
forcement specified  in  paragraph  (d)(4)(i) 
of  this  AD. 

(4)  Accomplish  the  following: 

(i)  Install  stabilizer  reinforcements; 
(ii)  Set  the  elevator  nose-down  trim;  and 
(iii)  Replace  the  ruddervator  tab  control  ca- 
bles with  larger  diameter  cables 

(5)  Verify  the  accuracy  of  the  airplane  basic 
weight  and  balance  information  and  correct 
any  discrepancies 


Within  the  next  100  hours  TIS  after  November 
28,  1994  (the  effective  date  of  AD  94-20- 
04)  and  thereafter  prior  to  further  flight  after 
the  ruddervators  are  repaired  or  repainted 
(even  if  stripes  are  added  or  paint  Is 
touched  up) 

Inspect  and  set  the  controls,  tension,  and  ng- 
ging  within  the  next  100  hours  TIS  after  No- 
vember 28,  1994  (the  effective  date  of  AD 
94-20-04)  and  thereafter  at  intervals  not  to 
exceed  100  hours  TIS.  Accomplish  any  re- 
pairs and  replacements  pnor  to  further  flight 
after  the  applicable  inspection 

Within  the  next  100  hours  TIS  after  November 
28,  1994  (the  effective  date  of  AD  94-20- 
04),  unless  already  accomplished 


Verify  in  accordance  with  the  applicable  shop 
or  maintenance  manual.  Balance  the 
ruddervator  control  surfaces  in  accordance 
with  Section  3  of  Beech  Shop  Manual  35- 
590096B19.  or  subsequent  revisions 

In  accordance  with  the  procedures  and  as 
specified  in  the  instructions  to  Beech  Kit 
35-4017-1  "Kit  Information  Empennage 
and  Aft  Fuselage  Inspection",  as  specified 
in  Beech  Sen/ice  Bulletin  No  2188  dated 
May.  1987. 


In   accordance   with   the   applicable    mainte- 
nance information 


Within  the  next  100  hours  TIS  afler  November 
28,  1994  (the  effective  date  of  AD  94-20- 
04).  unless  already  accomplished 


Accomplish  the  airplane  basic  weight  and  bal- 
ance accuracy  verification  within  the  next 
100  hours  TIS  after  November  28.  1994 
(the  effective  date  of  AD  94-20-04).  unless 
already  accomplished.  Correct  any  discrep- 
ancies prior  to  further  flight  after  the 
verification 


In  accordance  with  the  instructions  to  RAC  Kit 
No.  35-4016-3.  35-^016-5  35-1016-7  or 
35-4016-9.  as  applicable  and  as  specified 
in  Beech  SB  No  2188  dated  May   1987 

Use  the  procedures  contained  m  the  Appen- 
dix to  this  AD. 


(e)  Can  I  comply  with  this  AD  in  any  other 
wav?  (1)  You  may  use  an  alternative  method 
of  compliance  or  adju.st  the  compliance  time 

if; 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager.  Wichita  Aircraft 
Certification  Office  (ACQ),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  94-20-04, 
which  is  revised  by  this  AD,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraphs  (a),  (a)(1),  and  (a)(2) 
of  this  AD,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  ol  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  .AD. 
The  request  should  include  an  assessment  ot 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  you  have  npt  eliminated  the 
unsafe  condition,  specific  actions  you 
propose  to  address  it, 

(f)  Where  can  I  get  information  about  any 
alreadv-approved  alternative  methods  of 
compliance?  ConiacX  Mr.  T.N.  Baktha. 
Aerospace  Engineer,  FAA.  Wic:hita  Airc:rah 
Certification  Office,  1801  Airport  Road.  Mid- 
Continent  .Airport,  Wichita.  Kansas  67209; 
telephone:  (316)  946^155;  facsimile:  (316) 
946-4407, 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 


FAA  can  issue  a  spi'i  lal  flight  permit  under 
i?ii  21.197  and  21.199  ol  the  Federal  .Aviation 
Regulations  [14  CFR  21.197  and  21.199)  to 
()l)erate  vour  airplane  to  a  location  where  you 
can  ac:(  ompli^h  the  requirenitMils  ol  this  .AD. 
(h)  Arc  any  serxiif  bullrtins  ini  orporated 
into  this  AD  by  reference?  Actions  re(|uired 
by  this  .AD  must  he  done  in  acriirdance  with 
Beech  Kit  No.  35-401(i-3.  35-4016-5.  35- 
401(1-7.  or  35-4016-9.  and  the  instructions 
to  Beech  Kit  35-4017-1    'Kit  Inlormation 
Empennage  ii  Ah  Fuselage  Ins|)ei  lion",  as 
applicable  and  spe(  itied  in  Becc  h  Service 
Bulletin  No.  2188,  dated  Ma\  1987   T\v 
Director  of  the  Federal  Register  previouslv 
approved  this  int.orporation  by  reference 
under  5  I'.S.C.  552(a)  and  1  CFR  part  51  as 
of  November  28.  1994  [59  FR  49:^85, 
September  30.  1994),  You  ma\  get  (  opies 
from  the  Ravtheon  Aire  raft  CompanN .  PC)  Box 
85.  Wichita!  Kansas  67201-0085.  "lou  may 
view  copies  at  F.A.A.  Central  Region.  Office  of 
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the  Regional  Counsel,  901  Locust,  Koom  ,Tl)h, 
Kansas  Citv.  Missouri,  or  at  the  Offii  e  ut  the 
Federal  Register.  800  North  Capitol  Street, 
N\V  ,  suite  700,  Washington,  DC. 

(i)  Dot^s  Ihis  AD  action  offset  any  existing 
AD  actions''  This  amendmenl  revises  AD  94- 
20-04.  .\men(iment  .t9-90:J2. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
nil  December  10.  2002 

Appendix  to  AD  94-20-04  Rl 

Wfi^ht  and  Balance  Accuruc}  Method  So    I 

1    Review  existing  weight  and  balance 
documentation  to  assure  i  lunpleteness  and 
art  ura(  y  of  the  documentation  from  the  most 
re(  ent  FA.^-approved  weighing  or  from 
factory  delivery  to  date  of  compliance  with 
this  AD. 

2.  Compare  the  actual  configuration  of  the 
airplane  to  the  configuration  described  in  the 
weight  and  balance  documentation. 

.1   If  equipment  additions  or  deletions  are 
not  reflected  in  the  documentation  or  if 
modifications  affecting  the  location  of  the 
center  of  gravity  (e.g..  paint  or  structural 
repairs)  are  not  documented,  determine  the 
accuracy  of  the  airplane  weight  and  balance 
data  in  accordance  with  Method  No.  2. 

Weight  and  Balance  Information  Accuracy 
Method  Mo.  2 

1.  Determine  the  basic  empty  weight  and 
center  of  gravity  (CC)  of  the  empty  airplane 
using  the  Weighing  Instructions  in  the 
Weight  and  Balance  section  of  the  airplane 
flight  manual/pilot's  operating  handbook 
(AKM/POH). 

2.  Record  the  results  in  the  airplane 
re( Drds.  and  use  these  new  values  as  the 
basis  for  computing  the  weight  and  CXI 
information  as  specified  in  the  Weight  and 
Balances  section  of  the  AFM/FOH. 

Issued  in  Kansas  City,  Missouri,  on 

October  1").  2002 

Dorenda  D.  Baker, 

Actmo  Manager.  Small  Airplane  Directorate, 

Aircraft  Ccrtifitation  Senice 

IFR  Doc.  02-2f)Mi7  Filed  10-21-02;  8;45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-53-AD;  Amendment  39- 
12922;  AD  2002-21-15] 

RiN2120-AA64 

Airworthiness  Directives;  Honeywell 
International  Inc.  TPE331  Series 
Turt>oprop  and  TSE331-3U  Series 
Turlx}Shaft  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 


applicable  to  Honeywell  International 
Inc.  (formerly  AlliedSignal  Inc.,  Gairett 
Engine  Division.  Garrett  Turbine  Engine 
Company,  and  AiResearch 
Manufacturing  Company  of  Arizona) 
TPE331  series  turboprop  and  TSE331- 
3U  series  turboshaft  engines.  This 
amendment  requires  replacing  second 
stage  turbine  stator  assemblies,  part 
numbers  (P/N's)  894528-1,-2,  -3,  -5. 
-6,  -10.  and  -11.  with  serviceable 
turbine  stator  assemblies.  This 
amendment  is  prompted  by  reports  of 
six  uncontained  separations  of  the 
second  stage  turbine  wheels  associated 
with  obstructed  internal  cooling  holes 
or  passage  in  the  vanes  of  the  second 
stage  turbine  stator  which  may  result  in 
contact  and  rub  into  the  turbine  rotor. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  uncontained 
turbine  rotor  separation  and  damage  to 
the  aircraft. 

DATES:  Effective  November  26.  2002. 
ADDRESSES:  Information  regarding  this 
at:ti()n  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  (Office  of  the  Regional  Counsel, 
1 2  New  England  Executive  Park, 
Burlington.  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
loseph  t^osta.  Aerospace  Engineer, 
Federal  Aviation  Administration. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Blvd..  Lakewood.  CA 
90712-4137:  Telephone  (562)  627-5246, 
Fa,\  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
Honeywell  Internatitmal  Inc.  (formerly 
AlliedSignal  Inc.,  Garrett  Engine 
Division.  Garrett  Turbine  Engine 
(Company,  and  AiResearch 
Manufacturing  C>)mpanv  of  Arizona) 
TPE331  series  turboprop  and  TSE331- 
3U  series  turboshaft  engines  was 
published  in  the  Federal  Register  on 
February  19,  2002  (67  FR  7318).  That 
action  proposed  to  require  replacing 
second  stage  turbine  stator  assemblies, 
P/Ns  H94528-1 ,  -2.  -3,  -5,  -6.  -10.  and 
-11.  with  serviceable  turbine  stator 
assemblies. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amentlment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  states  that  the 
proposal  incorrectly  identifies  some  of 
the  areas  of  fatigue  damage  as  the 
second  and  third  stage  turbine  wheels, 


and  instead  should  have  identified  the 
first  and  second  stage  turbine  wheels. 
The  FAA  agrees  and  has  corrected  the 
final  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  4.700 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
2.350  engines  installed  on  aircraft  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately 
4.0  work  hours  per  engine  to  do  the 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required 
replacement  parts  will  cost 
approximately  $8,000  per  engine.  Based 
on  these  figures,  the  total  cost  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$14,958,000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
betyveen  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator^'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

I         1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-21-15    Honeywell  International  Inc.: 
I  Amendment  39-12922.  Docket  No.  99- 

NE-53-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Honeywell  International 
Inc.  (formerly  AlliedSignal  Inc.,  Garrett 
Engine  Division,  Garrett  Turbine  Engine 
Company,  and  AiResearch  Manufacturing 
Company  of  Arizona)  TPE331-1,  -2,  -2UA, 
-3U.  -3UW,  -5,  -5A,  -SAB,  -5B,  -6,  and  -€A 
series  turboprop  and  TSE331-3U  series 
turboshaft  engines  with  second  stage  turbine 
stator  assemblies,  part  numbers  (P/N's) 
894528-1.  -2.  -3,  -5,  -6,  -10,  and  -11.  These 
engines  are  installed  on,  but  not  limited  to 
Ayres  S-2R  series:  Beech  18  and  45  series 
and  model  JRB-6,  3N,  3NM,  3TM,  and  BlOO 
airplanes;  Construcciones  Aeronauticas,  S.A. 
(CASA)  C-212;  De  Havilland  DH104  series 
7AXC  (Dove);  Dornier  228  series;  Fairchild 
SA226  series  (Swearingen  Merlin  and  Metro 
series);  Grumman  American  G-164  series; 
Mitsubishi  MU-2  and  MU-2B  series;  Pilatus 
PC-6  series  (Fairchild  Porter  and 
Peacemaker);  Prop-Jets,  Inc.  Model  400; 
Rockwell  Commander  S2-R;  Schweizer  G- 
164  series;  Shorts  Brothers  and  Harland,  Ltd. 
SC7  (Skyvan);  and  Twin  Commander  680  and 
690  series  (Jetprop  Commander)  airplanes; 
and  Sikorsky  S-55  series  (Helitec  Corp. 
S55T)  helicopters. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 
To  reduce  fatigue  damage  of  the  second 
stage  turbine  stator  inner  seal  support, 
rotating  knife  seal,  and  the  first  and  second 
stage  tm-bine  wheels  which  may  result  in  an 
uncontained  rotor  failure  and  damage  to  the 
aircraft,  do  the  following: 

(a)  Replace  second  stage  turbine  stator 
assemblies,  P/N's  894528-1.  -2.  -3,  -5,  -6, 


-10,  and  -11.  with  a  new  or  reworked  second 
stage  turbine  stator  assembly  at  the  next 
removal  of  the  second  stage  turbine  stator 
assembly  from  the  engine  or  at  the  next 
turbine  section  inspection,  but  do  not  exceed 
3,100  engine  operating  hours  since  last 
turbine  section  inspection.  Information  for 
replacing  second  stage  turbine  stator 
assemblies  is  available  in  Honeywell 
International  Inc.  Alert  Service  Bulletin 
(ASB)  TPE331-A72-2082  dated  May  16, 
2001.  Information  for  reworking  second  stage 
turbine  stator  assemblies  is  available  in 
Honeywell  International  Inc.  SB  TPE331-72- 
2085RWK  dated  May  16,  2001. 

(b)  After  the  effective  date  of  this  AD,  do 
not  install  any  second  stage  turbine  stator 
assembly  P/N's  894528-1.  -2.  -3.  -5.  -6.  -10, 
and -11. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los  Angles 
Aircraft  Certification  Office  (LAACO). 
Operators  must  submit  their  request  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  LAACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Efifective  Date 

(e)  This  amendment  becomes  effective  on 
November  26,  2002. 

Issued  in  Burlington,  MassachuseUs,  on 
October  15,  2002. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-26790  Filed  10-21-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1 ,  20,  25,  31 ,  53,  54,  56, 
and  301 

[TO  9017] 

RIN  1545-BB32 

Tax  Shelter  Disclosure  Statements 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Temporary  regulations. 

SUMMARY:  These  temporary  regulations 
modify  the  rules  relating  to  the  filing  by 


certain  taxpayers  of  a  disclosure 
statement  with  their  Federal  tax  returns 
under  section  6011(a)  and  include 
conforming  changes  to  the  rules  relating 
to  the  registration  of  confidential 
corporate  tax  shelters  under  section 
6111(d).  These  regulations  affect 
taxpayers  participating  in  reportable 
transactions  and  persons  responsible  for 
registering  confidential  corporate  tax 
shelters.  The  text  of  these  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  of 
this  issue  of  the  Federal  Register. 
DATES:  Effective  Date:  These  temporary 
regulations  are  effective  January  1.  2003. 

Applicabilitv  Date:  For  dates  of 
applicability,  see  §  1.601  l-iT(h), 
§  20.6011-4T(b),  §  25.601  l-4T(b), 
§  31.6011-4T(b),  §  53.6011^T(b). 
§  54.601  l-4T(b),  §  56.601  l-4T(b).  and 
§301.6111-2T(h). 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
P.  Volungis,  Danielle  M.  Grimm,  or 
Charlotte  Chyr,  202-622-3070  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  arid  Budget  under 
control  numbers  1545-1685  and  1545- 
1687.  Responses  to  these  collections  of 
information  are  mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  the 
collections  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  and  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 
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Background 

This  document  amends  26  CFR  parts 
1  and  301  to  provide  modified  rules 
relating  to  the  disclosure  of  reportable 
transactions  by  certain  taxpayers  on 
their  Federal  income  tax  returns  under 
section  6011  and  includes  conforming 
changes  to  the  rules  regarding  the 
registration  of  confidential  corporate  tax 
shelters  under  section  61 1 1   This 
document  also  amends  26  CFR  parts  20, 
25,  31,  53,  54.  and  56  to  provide  rules 
for  purposes  of  estate,  gift,  employment, 
and  pension  and  exempt  organizations 
excise  taxes  requiring  the  disclosure  of 
listed  transacti(jns  by  certain  taxpayers 
on  their  Federal  tax  returns  under 
section  601 1 

On  Febniarv  28.  2000.  the  IRS  issued 
temporary  and  proposed  regulations 
regarding  sections  6011  and  6111  (TD 
8877.  REG-103735-00;  TD  8876.  REG- 
110311-98))  (the  February  2000 
regulations).  The  February  2000 
regulations  were  published  in  the 
Federal  Register  (65  FR  11 205.  65  FR 
11269:65  FR  11215,65  FR  11272)  on 
March  2.  2000.  On  August  11,  2000,  the 
IRS  issued  temporary  and  proposed 
regulations  modifying  the  rules  under 
sections  6011  and  6111  (TD  8896.  RKC,- 
103735-00.  REG-1 1031 1-98)  (the 
August  2000  regulations).  Thi-  .August 
2000  regulations  were  published  in  the 
Federal  Register  (65  FR  49909,  65  FR 
49955)  on  August  16.  2000.  On  August 
2,  2001,  the  IRS  issued  temporary  and 
proposed  regulations  modifying  the 
rules  under  sections  601 1  and  61 1 1  (TD 
8961.  REG- 103 73.5-00,  REG-1 10311 - 
98)  (the  August  2001  regulations).  The 
August  2001  regulations  were  published 
in  the  Federal  Register  (66  FR  41 133.  66 
FR41169)  on  .\ugust  7.  2001   On  June 
14.  2002,  the  IRS  issued  temporary  and 
proposed  regulations  modifying  the 
rules  under  sections  601 1  and  6.1 1 1  (TD 
9000,  REG-1 0373.5-00.  RE(^-110311- 
98)  (the  lune  2002  regulations).  The 
fune  2002  regulations  were  published  in 
the  Federal  Register  (67  FR  41324,  67 
FR  41362)  on  June  18, 2002 

The  rules  under  sections  6011,  6111. 
and  6112  for  disclosure,  registration, 
and  list  maintenance  are  intended  to 
provide  the  IRS  and  Treasury  with 
information  needed  to  evaluate 
potentially  abusive  transactions.  The 
IRS  and  Treasury  have  considered  and 
evaluated  compliance  with  those  rules, 
and  have  determined  that  certain 
additional  changes  to  the  current 
temporary  and  proposed  regulations  are 
necessary  to  improve  compliance  and  to 
carry  out  the  purposes  of  sections  601 1 , 
6111.  and  6112.  On  March  20.  2002, 
Treasury  released  its  Flan  to  Combat 
Abusive  Tax  Avoidance  Transactions 


(PO-2018),  which  describes  changes  to 
the  rules  under  sections  6011,  6111,  and 
6112  that  will  establish  a  more  effective 
disclosure  regime  and  improve 
compliance.  See  http://wwv\,'.treas.gov/ 
press/releases/po2018.htin. 

The  amended  temporary  regulations 
under  section  601 1  revise  the  categories 
of  transactions  that  must  be  disclosed 
on  returns.  Certain  conforming  changes 
are  being  made  to  the  temporary 
regulations  under  .section  6111. 
Concurrent  with  these  amended 
temporary  regulations  under  sections 
601 1  and  6111.  the  IRS  and  Treasury  are 
publishing  elsewhere  in  this  issue  of  the 
Federal  Register  amended  temporary 
regulations  under  section  6112.  The 
amendments  to  the  temporary 
regulations  under  section  6112  generally 
require  organizers  and  sellers  ("material 
advisors")  to  maintain  lists  of  persons 
for  transactions  required  to  be  registered 
under  section  6111  and  for  reportable 
transactions  subject  to  disclosure  under 
§  1.601 1-4T.  §  20.601 1-4T.  §  25.601 1- 
4T.  S31.6011-4T,  <5  53.601 1-4T. 
«)  54.601 1-*T,  or  «>  56.601 1-4T. 

Pending  legislation  would  modify 
section  61 1 1  to  require  registration  of 
transactions  that  are  rtnquired  to  be 
disclosed  under  .section  6011.  The  IRS 
and  Treasury  intend  to  revise  the 
regulations  under  section  6111  when 
such  legislation  is  enacted. 

Explanation  of  Provisions 

1   In  CetUTul 

Section  1.601 1-4T  generally  provides 
that  certain  taxpayers  must  disclose 
their  direct  or  indirect  participation  in 
reportable  transactions  when  they  file 
their  Federal  income  tax  returns.  Under 
the  current  temporary  regulaticms,  in  the 
case  of  a  partnership  or  an  .S  corporation 
that  participates  in  a  listed  transaction, 
that  partnership  or  S  corporation  must 
disclose  its  participation  and  the 
partners  and  shareholders  al.so  mu.st 
disclose  their  participation  in  the  listed 
transaction  A  reportable  transaction  is 
either:  (1)  A  listed  transaction,  or  (2)  a 
transaction  that  meets  two  of  five 
(:haracteristit;s.  satisfies  a  projected  tax 
effect  test,  and  does  not  satisfy  anv  of 
the  exceptions  provided  in  the 
regulations  The  IRS  and  Treasury  have 
found  that  taxpayers  are  interpreting  the 
five  characteristics  in  an  overly  narrow 
manner  and  are  interpreting  the 
exceptions  in  an  overly  broad  manner. 

These  new  temporary  regulations 
provide  more  objective  rules.  The 
regulations  redefine  a  reportable 
transaction  Af.  a  transaction  that  satisfies 
any  one  of  six  categories  of  transactions. 
The  regulations  also  eliminate  the 
projected  tax  effect  test  and  the  general 


exceptions.  The  six  categories  of 
reportable  transactions  are:  listed 
transactions,  confidential  transactions, 
transactions  with  contractual  protection, 
loss  transactions,  transactions  with  a 
significant  book-tax  difference,  and 
transactions  involving  a  brief  asset 
holding  period.  Further,  the  new 
temporary  regulations  require  disclosure 
of  participation  in  reportable 
transactions  by  all  direct  and  indirect 
participants.  Disclosure  nuist  be  made 
on  Form  8886,  "Reportable  Transaction 
Disclosure  Statement",  which  will  be 
available  when  these  regulations 
become  effective. 

A  provision  has  been  added  to 
<>  1.601 1-4T  allowing  taxpayers  to 
request  a  ruling  as  to  whether  a 
transaction  must  be  disclosed  under 
§  1.6011— 4T.  A  transaction  will  not  be 
considered  a  reportable  transaction,  or 
will  be  excluded  from  any  individual 
category  of  reportable  transaction,  if  the 
Commissioner  makes  a  determination, 
by  published  guidance,  individual 
ruling  under  §  1.6011— 4T.  or  otherwise, 
that  the  transaction  is  not  subject  to  the 
disclosure  requirements  of  §  1.6011-^T. 
While  some  exceptions  to  the  disclosure 
requirements  are  included  in  these 
regulations,  the  IRS  and  Treasury 
specifically  request  comments  on 
particular  types  of  transactions  that 
should  be  either  treated  as  not  subject 
to  the  disclosure  requirements  of 
§  1 .601 1—4T  or  excluded  from  an 
individual  category  of  reportable 
transaction. 

The  major  changes  to  the  categories  of 
reportable  transactions  are  discussed 
below. 

2.  (Confidential  Transactions 

A  confidential  transaction  is  a 
transaction  that  is  offered  under 
conditions  of  confidentiality,  unless  the 
presumption  in  the  regulations 
regarding  written  authorization  to 
disclose  the  structure  and  tax  aspects  of 
the  tran.saction  is  satisfied.  These 
regulations  clarify,  however,  that  the 
presumption  is  available  only  in  cases 
in  which  the  written  authorization  to 
di.sclose  is  effective  without  limitation 
of  any  kind  from  the  commencement  of 
discussions. 

3.  Loss  Transactions 

A  loss  transaction  is  any  transaction 
resulting  in.  or  that  is  reasonably 
expected  to  result  in.  a  loss  under 
section  165  of  at  least:  SlO  million  in 
any  single  taxable  year  or  S20  million  in 
any  combination  of  taxable  years  for 
corporations;  $5  million  in  any  single 
taxable  year  or  SlO  million  in  anv 
combination  of  taxable  years  for 
partnerships  or  S  corporations,  whether 


Federal  Regi»ter/Vol.  67.  No.  204 /Tuesday,  October  22,  2002 /Rules  and  Regulations 


64801 


or  not  any  losses  flow  through  to  one  or 
more  partners  or  shareholders;  $2 
million  in  any  single  taxable  year  or  $4 
million  in  any  combination  of  taxable 
years  for  individuals  or  trusts,  whether 
or  not  any  losses  flow  through  to  one  or 
more  beneficiaries;  and  $50,000  in  any 
single  taxable  year  for  individuals  or 
trusts,  whether  or  not  the  loss  flows 
through  from  an  S  corporation  or 
partnership,  if  the  loss  arises  with 
respect  to  a  section  988  transaction  (as 
defined  in  section  988(c)(1)  relating  to 
foreign  currency  transactions).  In 
determining  the  monetary  thresholds, 
the  amount  of  a  section  165  loss  is 
adjusted  for  any  salvage  value  and  for 
any  insurance  or  other  compensation 
received.  However,  a  section  165  loss 
does  not  take  into  account  offsetting 
gains  or  other -income  or  limitations. 

A  section  165  loss  includes  an 
amount  deductible  by  virtue  of  a 
provision  that  treats  a  transaction  as  a 
sale  or  other  disposition,  or  otherwise 
results  in  a  deduction  under  section 
165.  A  section  165  loss  includes,  for 
example,  a  loss  resulting  from  a  sale  or 
exchange  of  a  partnership  interest  under 
section  741  and  a  loss  resulting  from  a 
section  988  transaction.  Under  these 
regulations,  casualty  losses  and  losses 
resulting  from  involimtary  conversions 
are  not  subject  to  the  disclosvire 
requirements  under  §  1.6011-4T. 
The  IRS  and  Treasury  also  are 
considering  adding  two  other 
exceptions.  One  exception  would  be  for 
losses  resulting  from  a  sale  of  securities 
on  an  established  securities  market 
within  the  meaning  of  §  1.7701-l(b),  but 
only  if  the  amount  of  basis  used  in 
computing  the  amount  of  the  loss  is 
equal  to  the  amoimt  of  cash  paid  by  the 
taxpayer  for  the  securities.  The  other 
potential  exception  would  be  for  losses 
claimed  under  section  475(a)  or  section 
1296(a).  The  IRS  and  Treasury 
specifically  request  comments  on 
whether  these  or  other  exceptions 
should  be  added  to  the  regulations. 

4.  Transactions  With  a  Significant  Book- 
Tax  Difference 

A  transaction  with  a  significant  book- 
tax  difference  is  a  transaction  where  the 
treatment  for  Federal  income  tax 
purposes  of  any  item  or  items  from  the 
transaction  differs,  or  is  reasonably 
expected  to  differ,  by  more  than  $10 
million  on  a  gross  basis  from  the 
treatment  of  the  item  or  items  for  book 
purposes  in  any  taxable  year.  When 
making  this  determination,  offsetting 
items  are  not  netted  for  either  tax  or 
book  purposes.  Book  income  is 
determined  by  applying  U.S.  generally 
accepted  accounting  principles  (GAAP) 
for  worldwide  income. 


This  category  of  transaction  generally 
applies  to  taxpayers  that  are  reporting 
companies  imder  the  Securities 
Exchange  Act  of  1934  (15  USCS  78a) 
(and  related  business  entities)  and  to 
business  entities  that  have  $100  million 
or  more  in  gross  assets.  Specific  rules 
are  provided  for  taxpayers  that  file 
consolidated  returns,  foreign  persons, 
disregarded  entities,  partnerships,  and 
shareholders  of  certain  foreign 
corporations.  For  example,  where  a 
taxpayer  is  considered  to  participate  in 
a  transaction  indirectly  through  a 
partnership  or  foreign  corporation, 
items  from  the  transaction  that 
otherwise  may  be  considered  items  of 
the  partnership  or  foreign  corporation 
(for  tax  or  book  purposes)  are  treated  as 
items  of  the  taxpayer  (to  the  extent  of 
the  taxpayer's  allocable  share).  The 
mere  fact  that  an  item  may  be  reported 
by  different  persons  for  tax  and  book 
purposes  (e.g.,  on  the  taxpayer's  U.S.  tax 
return  and  on  the  entity's  books  and 
records),  without  more,  is  not 
considered  a  significant  book-tax 
difference  in  such  cases.  Instead,  the 
taxpayer  must  test  such  items  for  a 
book-tax  difference  in  the  same  manner 
as  items  from  a  transaction  in  which  the 
taxpayer  participated  directly. 

The  regulations  provide  various 
exceptions  for  this  category  of 
transaction.  The  IRS  and  Treasury 

specifically  request  comments  on  the 
exceptions  and  whether  other 

exceptions  should  be  provided. 

5.  Transactions  Involving  a  Brief  Asset 
Holding  Period 

A  transaction  involving  a  brief  asset 
holding  period  is  a  transaction  resulting 
in,  or  that  is  reasonably  expected  to 
result  in,  a  tax  credit  exceeding 
$250,000  (including  a  foreign  tax  credit) 
if  the  underlying  asset  giving  rise  to  the 
credit  is  held  by  the  taxpayer  for  less 
than  45  days.  For  purposes  of 
determining  the  holding  period,  the 
principles  in  section  246(c)(3)  and  (c)(4) 
apply. 

6.  Application  of  Section  6011  to  Estate, 
Gift,  Employment,  and  Pension  and 
Exempt  Organizations  Excise  Taxes 

A  listed  transaction  that  involves 
Federal  estate,  gift,  employment,  or 
pension  or  exempt  organizations  excise 
taxes  must  be  disclosed  in  accordance 
with  published  guidance  identifying 
such  transaction  as  a  listed  transaction. 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12  66.  Therefore,  a 
regulatory  assessm  nt  is  not  required.  It 
also  has  been  detei  nined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Because  no  notice 
of  proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Tara  P.  Volungis, 
Danielle  M.  Grimm,  and  Charlotte  Chyr, 
Office  of  the  Associate  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  20 

Estate  tax.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 


Effective  Date 

These  regulations  apply  to 
transactions  entered  into  on  or  after 
January  1,  2003. 


Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation. 

26  CFR  Part  53 

Excise  taxes,  Foundations, 
Investments.  Lobbying,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  54 

Excise  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  56 

Excise  taxes,  Lobbying.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Administrative  practice  and 
procedure,  Employment  taxes.  Estate 
taxes,  Excise  taxes.  Gift  taxes.  Income 
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taxes.  Penalties.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1 .  20.  25. 
31.  53,  54,  56.  and  301  are  amended  as 
follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 

follows: 

.Authority:  26  U.S.C.  7805  *    *    ' 

Par.  2.  Section  1  601 1— 4T  is  revised  to  read 
as  follows; 

§  1 .601 1-4T    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers  (temporary). 

(a)  In  general.  Every  taxpayer  that  has 
participated,  directly  or  indirectly,  in  a 
reportable  transaction  within  the 
meaning  of  paragraph  (b)  of  this  section 
must  attach  to  its  return  for  the  taxable 
year  described  in  paragraph  (e)  of  this 
section  a  disclosure  statement  in  the 
form  prescribed  bv  paragraph  (d)  of  this 
section.  The  fact  that  a  transaction  is  a 
reportable  transaction  shall  not  affett 
the  legal  determination  of  whether  the 
taxpayer  s  treatment  of  the  transaction  is 
proper. 

(b)  Reportable  transactions — ( 1 )  In 
general  A  reportable  transaction  is  a 
transaction  described  in  anv  of  the 
paragraphs  (b)(2)  through  (7)  of  this 
section.  The  term  transaction  includes 
all  of  the  factual  elements  relevant  to 
the  expected  tax  treatment  of  any 
investment,  entity,  plan,  or 
arrangement,  and  includes  any  series  of 
steps  carried  out  as  part  of  a  plan,  and 
any  series  of  substantially  similar 
transactions  entered  into  in  the  same 
taxable  year.  There  are  six  categories  of 
reportable  transactions:  listed 
transactions,  confidential  transactions, 
transactions  with  contractual  protection, 
loss  transactions,  transactions  with  a 
significant  book-tax  difference,  and 
transactions  involving  a  brief  asset 
holding  period. 

(2)  Listed  transactions.  A  listed 
transaction  is  a  transaction  that  is  the 
same  as  or  substantially  similar  to  one 
of  the  types  of  transactions  that  the 
Internal  Revenue  Service  has 
determined  to  be  a  tax  avoidance 
transaction  and  identified  bv  notice, 
regulation,  or  other  form  of  published 
guidance  as  a  listed  transaction. 

(3)  Confidential  transactions — (i)  In 
general.  A  confidential  transaction  is  a 
transaction  that  is  offered  under 
conditions  of  confidentiality.  All  the 
facts  and  circumstances  relating  to  the 
transaction  will  be  considered  when 


determining  whether  a  transaction  is 
offered  under  conditions  of 
confidentiality,  including  the  prior 
conduct  of  the  parties.  If  a  taxpayer's 
disclosure  of  the  structure  or  tax  aspects 
of  the  transaction  is  limited  in  any  way 
by  an  express  or  implied  understanding 
or  agreement  with  or  for  the  benefit  of 
any  person  who  makes  or  provides  a 
statement,  oral  or  written,  (or  for  whose 
benefit  a  statement  is  made  or  provided) 
as  to  the  potential  tax  consequences  that 
may  result  from  the  transaction,  a 
transaction  is  considered  offered  under 
conditions  of  confidentiality,  whether  or 
not  such  understanding  or  agreement  is 
legally  binding.  A  transaction  also  will 
be  considered  offered  under  conditions 
of  confidentiality  if  the  taxpayer  knows 
or  has  reason  to  know  that  the 
taxpayer's  use  or  disclosure  of 
information  relating  to  the  structure  or 
tax  aspects  of  the  transaction  is  limited 
in  any  other  manner  (such  as  where  the 
transaction  is  claimed  to  be  proprietary' 
or  exclusive)  for  the  benefit  of  any 
person,  other  than  the  taxpayer,  who 
makes  or  provides  a  statement,  oral  or 
written,  (or  for  whose  benefit  a 
statement  is  made  or  provided)  as  to  the 
potential  tiix  consequences  that  may 
result  from  the  transaction. 

(ii)  Privilege.  A  taxpayers  privilege  to 
maintain  the  (  onfidentiality  of  a 
communication  relating  to  a  reportable 
transaction  in  which  the  taxpayer  might 
participate  or  has  agreed  to  participate, 
including  a  taxpayer's  confidential 
communication  with  the  taxpayer's 
attorney,  is  not  it.self  a  condition  of 
confidentiality. 

(iii)  Securities  law  exception.  A 
transaction  is  not  considered  offered 
under  conditions  of  confidentiality  if 
disclosure  of  the  structure  or  tax  aspects 
of  the  transaction  is  subject  to 
restrictions  reasonably  necessary  to 
comply  with  federal  or  state  securities 
laws  and  such  disclosure  is  not 
otherwise  limited. 

(iv)  Presumption.  Unless  the  facts  and 
cin:umstances  indicate  otherwise,  a 
transaction  is  not  considered  offered 
under  conditions  of  confidentiality  if 
everv'  person  who  makes  or  provfdes  a 
statement,  oral  or  written,  (or  for  whose 
benefit  a  statement  is  made  or  provided) 
as  to  the  potential  tax  consequences  that 
may  result  from  the  transaction, 
provides  express  written  authorization 
to  the  taxpayer  permitting  the  taxpayer 
(and  each  employee,  representative,  or 
other  agent  of  such  taxpayer)  to  disclose 
to  any  and  all  persons,  without 
limitation  of  any  kind,  the  structure  and 
tax  aspects  of  the  transaction,  and  all 
materials  of  any  kind  (including 
opinions  or  other  tax  analyses)  that  are 
provided  to  the  taxpayer  related  to  such 


structure  and  tax  aspects.  This 
presumption  is  available  only  in  cases 
in  which  the  written  authorization  to 
disclose  is  effective  without  limitation 
of  any  kind  from  the  commencement  of 
discussions. 

(4)  Transactions  with  contractual 
protection.  A  transaction  with 
contractual  protection  is  a  transaction 
for  which  the  taxpayer  has  obtained  or 
been  provided  with  contractual 
protection  against  the  possibility  that 
part  or  all  of  the  intended  tax 
consequences  from  the  transaction  will 
not  be  sustained,  including,  but  not 
limited  to,  recission  rights,  the  right  to 
a  full  or  partial  refund  of  fees  paid  to 
any  person,  fees  that  are  contingent  on 
the  taxpayer's  realization  of  tax  benefits 
from  the  transaction,  insurance 
protection  with  respect  to  the  tax 
treatment  of  the  transaction,  or  a  tax 
indemnity  or  similar  agreement  (other 
than  a  customary  indemnity  provided 
by  a  principal  to  the  transaction  that  did 
not  participate  in  the  promotion  or 
offering  of  the  transaction  to  the 
taxpayer).  Notwithstanding  the 
foregoing,  a  transaction  will  not  be 
considered  to  have  contractual 
protection  solely  because  the  issuer  of  a 
debt  instrument  agrees  to  pay  additional 
interest  to  compensate  the  holder  of 
such  debt  instrument  for  withholding 
tax  imposed  on  interest  paid  on  the  debt 
instrument,  or  because  the  requirement 
to  pay  such  additional  interest  entitles 
the  issuer  to  redeem  the  debt 
instrument. 

(5)  Loss  transactions — (i)  In  general.  A 
loss  transaction  is  any  transaction 
resulting  in,  or  that  is  reasonably 
expected  to  result  in,  a  taxpayer 
claiming  a  loss  under  section  165  of  at 
least — 

(A)  SlO  million  in  any  single  taxable 
year  or  $20  million  in  any  combination 
of  taxable  years  for  corporations; 

(B)  $5  million  in  any  single  taxable 
year  or  $10  million  in  any  combination 
of  taxable  years  for  partnerships  or  S 
corporations,  whether  or  not  any  losses 
flow  through  to  one  or  more  partners  or 
shareholders; 

(C)  $2  million  in  any  single  taxable 
year  or  $4  million  in  any  combination 
of  taxable  years  for  individuals  or  trusts, 
whether  or  not  any  losses  flow  through 
to  one  or  more  beneficiaries;  or 

(D)  $50,000  in  any  single  taxable  year 
for  individuals  or  trusts,  whether  or  not 
the  loss  flows  through  from  an  S 
corporation  or  partnership,  if  the  loss 
arises  with  respect  to  a  section  988 
transaction  (as  defined  in  section 
988(c)(1)  relating  to  foreign  currency 
transactions). 

(ii)  Section  165  loss.  (A)  For  purposes 
of  this  section,  in  determining  the 
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thresholds  in  paragraph  (bK5)(i)  of  this 
section,  the  amount  of  a  section  165  loss 
is  adjusted  for  any  salvage  value  and  for 
any  insurance  or  other  compensation 
received.  See  §  1.165-l{c)(4).  However, 
a  section  165  loss  does  not  take  into 
account  offsetting  gains  or  other  income 
or  limitations.  For  example,  a  section 
165  loss  does  not  take  into  accovmt  the 
limitation  in  section  165(d)  (relating  to 
wagering  losses)  or  the  limitations  in 
sections  165(fl,  1211,  and  1212  (relating 
to  capital  losses). 

(B)  For  purposes  of  this  section,  a 
section  165  loss  includes  an  amoimt 
deductible  by  virtue  of  a  provision  that 
treats  a  transaction  as  a  sale  or  other 
disposition,  or  otherwise  results  in  a 
deduction  under  section  165.  A  section 
165  loss  includes,  for  example,  a  loss 
resulting  from  a  sale  or  exchange  of  a 
partnership  interest  under  section  741 
and  a  loss  resulting  from  a  section  988 
transaction. 

(iii)  Exceptions.  Transactions  that 
result  in  the  following  losses  under 
section  165  are  not  loss  transactions 
under  this  paragraph  (b)(5) — 

(A)  A  loss  from  fire,  storm,  shipwreck, 
or  other  casualty,  or  from  theft,  as 
defined  in  section  165(c)(3);  or 

(B)  A  loss  from  a  compulsory  or 
involuntary  conversion  as  described  in 
section  1231(a)(3)(A)(ii)  and  section 
1231(a)(4)(B). 

(6)  Transactions  With  a  significant 
book-tax  difference— [i)  In  general.  A 
transaction  with  a  significant  book-tax 
difference  is  a  transaction  where  the 
treatment  for  Federal  income  tax 
purposes  of  any  item  or  items  from  the 
transaction  differs,  or  is  reasonably 
expected  to  differ,  by  more  than  $10 
million  on  a  gross  basis  from  the 
treatment  of  the  item  or  items  for  book 
purposes  in  any  taxable  year.  For 
purposes  of  this  determination, 
offsetting  items  shall  not  be  netted  for 
either  tax  or  book  purposes.  For 
purposes  of  this  paragraph  {b)(6),  book 
income  is  determined  by  applying  U.S. 
generally  accepted  accounting 
principles  (GAAP)  for  worldwide 
income.  Adjustments  to  any  reserve  for 
taxes  are  disregarded  for  purposes  of 
determining  the  book-tax  difference. 

(ii)  Applicability— [A]  In  general.  This 
paragraph  (b)(6)  applies  only  to— 

(1)  Taxpayers  that  are  reporting 
companies  under  the  Seciuities 
Exchange  Act  of  1934  (15  USCS  78a) 
and  related  business  entities  (as 
described  in  section  267(b)  or  707(b));  or 

(2)  Business  entities  that  have  $100 
million  or  more  in  gross  assets  (the 
assets  of  all  related  business  entities  (as 
defined  in  section  267(b)  or  707(b)) 
must  be  aggregated). 


(B)  Consolidated  returns.  For 
purposes  of  this  paragraph  fb)(6).  in  the 
case  of  taxpayers  that  are  members  of  a 
group  of  affiliated  corporations  filing  a 
consolidated  return,  transactions  solely 
between  or  among  members  of  the  group 
will  be  disregarded.  Moreover,  where 
two  or  more  members  of  the  group 
participate  in  a  transaction  that  is  not 
solely  between  or  among  members  of 
the  group,  items  shall  be  aggregated  (as 
if  such  members  were  a  single  taxpayer), 
but  any  offsetting  items  shall  not  be 
netted. 

(C)  Foreign  persons.  In  the  case  of  a 
taxpayer  that  is  a  foreign  person  (other 
than  a  foreign  corporation  that  is  treated 
as  a  domestic  corporation  for  Federal 
tax  purposes  under  section  269B. 
953(d),  1504(d)  or  any  other  provision  of 
the  Internal  Revenue  Code),  only  assets 
that  are  U.S.  assets  under  §  1.884-l{d) 
shall  be  taken  into  account  for  purposes 
of  paragraph  (b){6)(ii)(A)(2)  of  this 
section,  and  only  transactions  that  give 
rise  to  income  that  is  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States  (or 
to  losses,  expenses,  or  deductions 
allocated  or  apportioned  to  such 
income)  shall  be  taken  into  account  for 
purposes  of  this  paragraph  (b)(6). 

(D)  Owners  of  disregarded  entities.  In 
the  case  of  an  eligible  entity  that  is 
disregarded  as  an  entity  separate  from 
its  owner  for  Federal  tax  purposes, 
items  of  income,  loss,  expense,  or 
deduction  that  otherwise  are  considered 
items  of  the  entity  for  book  purposes 
shall  be  treated  as  items  of  its  owner, 
and  items  arising  from  transactions 
between  the  entity  and  its  owner  shall 
be  disregarded,  for  purposes  of  this 
paragraph  (b)(6). 

(E)  Partners  of  partnerships.  In  the 
case  of  a  taxpayer  that  is  a  member  or 
a  partner  of  an  entity  that  is  treated  as 
a  partnership  for  Federal  tax  purposes, 
items  of  income,  loss,  expense,  or 
deduction  that  are  allocable  to  the 
taxpayer  for  Federal  tax  purposes  but 
otherwise  are  considered  items  of  the 
entity  for  book  purposes  shall  be  treated 
as  items  of  the  taxpayer,  for  purposes  of 
this  paragraph  (b)(6). 

(F)  Shareholders  of  certain  foreign 
corporations.  To  the  extent  that  a 
taxpayer  is  considered  under  paragraph 
(c)(3)(ii)  of  this  section  to  have 
indirectly  participated  in  a  transaction 
to  which  a  foreign  corporation  is  a 
direct  party,  all  items  from  the 
transaction  that  otherwise  are 
considered  items  of  the  foreign 
corporation  for  Federal  tax  purposes  or 
book  purposes  shall  be  considered  items 
of  the  taxpayer  for  purposes  of  this 
paragraph  (b)(6). 


(iii)  Exceptions.  Items  listed  in 
paragraphs  {b)(6)(iii)(A)  through  (M)  of 
this  section  are  not  items  for  which 
reporting  is  required  under  this 
paragraph  (b)(6). 

(A)  Items  to  the  extent  a  book  loss  or 
expense  is  reported  before  or  without  a 
loss  or  deduction  for  Federal  income  tax 
purposes. 

(B)  Items  to  the  extent  income  or  gain 
for  Federal  income  tax  purposes  is 
reported  before  or  without  book  income 
or  gain. 

(C)  Depreciation,  depletion,  and 
amortization  relating  solely  to 
differences  in  methods,  lives  (for 
example,  useful  lives,  recovery  periods), 
or  conventions. 

(D)  Bad  debts  or  cancellation  of 
indebtedness  income. 

(E)  Federal,  state,  local,  and  foreign 
taxes. 

(F)  Compensation  of  employees  and 
independent  contractors,  including 
stock  options  and  pensions. 

(G)  Items  that  for  Federal  tax  purposes 
cannot  be  deducted  or  capitalized,  such 
as  certain  payments  for  meals  and 
entertainment,  and  certain  fines  and 
penalties. 

(H)  Charitable  contributions  of  cash  or 
tangible  property. 

(I)  Tax  exempt  interest,  including 
municipal  bond  interest. 

(J)  Dividends,  including  amounts 
treated  as  dividends  under  section  78, 
distributions  of  previously  taxed  income 
under  sections  959  and  1293.  and 
income  inclusions  under  sections  551. 
951,  and  1293. 

(K)  Items  resulting  from  transactions 
under  section  1033. 

(L)  Gains  and  losses  arising  under 
section  475  or  section  1296. 

(M)  Section  481  adjustments. 

(7)  Transactions  involving  a  brief 
asset  holding  period.  A  transaction 
involving  a  brief  asset  holding  period  is 
a  transaction  resulting  in.  or  that  is 
reasonably  expected  to  result  in,  a  tax 
credit  exceeding  $250,000  (including  a 
foreign  tax  credit)  if  the  underlying  asset 
giving  rise  to  the  credit  is  held  by  the 
taxpayer  for  less  than  45  days.  For 
purposes  of  determining  the  holding 
period,  the  principles  in  section 
246(c)(3)  and  (c)(4)  apply. 

(8)  Exceptions— (\)  In  general.  A 
transaction  will  not  be  considered  a 
reportable  transaction,  or  will  be 
excluded  from  any  individual  category 
of  reportable  transaction  under 
paragraphs  (b)(2)  through  (7)  ofthis 
section,  if  the  Commissioner  makes  a 
determination,  by  published  guidance, 
individual  ruling  under  paragraph  (f)  of 
this  section,  or  otherwise,  that  the 
transaction  is  not  subject  to  the 
reporting  requirements  of  this  section. 
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(ii)  Special  rules  for  RICs  For 
purposes  of  this  section,  a  regulated 
investment  company  as  defined  in 
section  851  is  not  required  to  disclose 
transactions  described  in  paragraph 
{b)(5)  or  (6)  of  this  section. 

(c)  Definitions.  For  purposes  of  this 
section,  the  following  terms  are  defined 
as  follows: 

( 1 )  Taxpayer.  The  term  taxpayer 
means  any  person  described  in  section 
7701(d)(1),  including  S  corporations. 
The  term  taxpayer  also  includes,  unless 
specifically  provided  elsewhere  in  this 
section,  an  affiliated  group  of 
corporations  that  joins  in  the  filing  of  a 
consolidated  return  under  section  1501 

(2)  Corporation  When  used 
specifically  in  this  section,  the  term 
corporation  means  an  entity  that  is 
required  to  file  a  return  for  a  taxable 
year  on  any  1120  series  form,  or 
successor  form,  excluding  S 
corporations. 

(3)  Indirect  participation — (i)  In 
general.  A  taxpayer  will  have  indirectly 
participated  in  a  reportable  transaction 
if  the  taxpayer's  Federal  tax  liabilitv  is 
affected  (or  in  the  case  of  a  partnership 
or  an  S  corporation,  if  a  partner's  or 
shareholder's  Federal  tax  liability  is 
reasonably  expected  to  be  affected)  bv 
the  transaction'even  if  the  taxpayer  is 
not  a  direct  party  to  the  transaction  (e.g.. 
the  taxpayer  participates  as  a  partner  in 
a  partnership,  as  a  shareholder  in  an  S 
corporation,  or  through  a  trust  or  a 
controlled  entity).  Moreover,  a  taxpayer 
will  have  indirectly  participated  in  a 
reportable  transaction  if  the  taxpayer 
knows  or  has  reason  to  know  that  the 
tax  benefits  claimed  from  the  taxpayer's 
transaction  are  derived  from  a 
reportable  transaction. 

(ii)  Sharetiolders  of  foreign 
corporations — (A)  In  general  A  taxpayer 
that  is  a  shareholder  in  a  foreign 
corporation  will  not  be  considered  to 
have  participated  indirectly  in  a 
transaction  to  which  the  foreign 
corporation  is  a  direct  party  merely 
because  the  taxpayer  is  a  shareholder  in 
the  foreign  corporation  unless  the 
taxpayer  is  a  reporting  shareholder  (as 
defined  in  paragraph  (c)(3)(ii)(B)  of  this 
section)  and  the  transaction  either  is 
described  in  any  of  the  paragraphs  (b)(2) 
through  (5)  or  in  paragraph  (b)(7)  of  this 
section,  or  reduces  or  eliminates  an 
income  inclusion  that  otherwi.se  vvoulil 
be  required  under  section  551.  951,  or 
1293. 

(B)  Reporting  shareholder.  For 
purposes  of  paragraph  (c)(3)(ii)(A)  of 
this  section,  the  term  reporting 
shareholder  means  a  United  States 
shareholder  (as  defined  in  section 
551(a))  in  a  foreign  personal  holding 
company  (as  defined  in  section  552), 
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United  States  shareholder  (as  defined  in 
section  951(b))  in  a  controlled  foreign 
corporation  (as  defined  in  section  957). 
or  a  10  percent  shareholder  (by  vote  or 
value)  of  a  qualified  electing  fund  (as 
defined  in  section  1295). 

(iii)  Example  The  following  example 
illustrates  the  provisions  of  paragraph 
(c)(3)(i)  of  this  section: 

Exnmpkr  NotK  e  9.5-5.}  (1995-2  C.B.  ,334) 
(see  *>  601.001(d)(2)  of  this  chapter),  describes 
a  lease  strippinf>  transaction  in  which  one 
party  (the  transferor)  assigns  the  right  to 
receive  future  (javments  under  a  lease  ut 
tangible  property  and  receives  consideration 
which  the  transferor  treats  as  current  income. 
The  transferor  later  transfers  the  property 
subject  to  the  lease  in  a  transaction  intended 
to  qualify  as  a  substituted  basis  transaction, 
for  example,  a  transdction  described  in 
section  A5\    In  return,  the  transferor  receives 
stoik  (witti  low  value  and  high  basis)  from 
the  transferee  corporation.  The  transferee 
corporation  claims  the  deductions  associated 
with  the  high  basis  property  subject  to  the 
lease    I'he  transferor  and  transferee 
corporation  have  direi;tly  partit  ipated  in  the 
listed  transaction.  If  the  transferor 
subsequently  transfers  the  high  basis/low 
value  stock  to  a  ta.xpayer  in  another 
transaction  intended  to  qualify  as  a 
substituted  basis  transaction  and  the  taxpayer 
uses  the  sto<:k.  to  generate  a  loss,  and  if  the 
taxpayer  knows  or  has  reason  to  know  that 
the  tax  loss  claimed  was  derived  from  the 
lease  stripping  transaction,  then  the  taxpayer 
is  indirectly  parti(  ipaling  in  a  reportable 
tran.saction  Accordingly,  the  taxpayer  must 
disclose  the  repfirtable  transaction  and  (he 
manner  of  the  taxpayer's  indirec  t 
participation  in  the  reportable  transaction 
under  the  rules  of  this  section. 

(4)  Substantially  similar.  The  term 
substantially.similar  includes  any 
transaction  that  is  expected  to  obtain  the 
same  or  similar  types  of  tax 
consequences  and  that  is  either  factually 
similar  or  based  on  the  same  or  similar 
tax  strategy.  Receipt  of  an  opinion 
regarding  the  tax  consequences  of  the 
transaction  is  not  relevant  to  the 
determination  of  whether  the 
transaction  is  the  same  as  or 
substantially  similar  to  another 
transaction.  Further,  the  term 
substantially  similar  must  be  broadly 
construed  in  favor  of  disclosure.  The 
following  examples  illustrate  situations 
where  a  transaction  is  the  same  as  or 
substantially  similar  to  a  listed 
transaction  under  paragraph  (b)(2)  of 
this  section.  (Such  transactions  may  also 
tie  reportable  transactions  under 
paragraphs  (b)(3)  through  (7)  of  this 
section.)  The  following  examples 
illustrate  the  provisions  of  this 
paragraph  (c)(4): 

E.xample  1.  Notice  2000-44  (2000-2  C  B. 
255)  (see  §r>01  601(d)(2)  of  this  chapter),  sets 
forth  a  listed  transaction  involving  offsetting 
options  transferred  to  a  partnership  where 


the  taxpayer  claims  basis  in  the  partnership 
for  the  cost  of  the  purchased  options  but  does 
not  adjust  basis  under  section  752  as  a  result 
of  the  partnership's  assumption  of  the 
taxpayer's  obligation  with  respect  to  the 
options.  Transactions  using  short  sales, 
futures,  derivatives  or  any  other  type  of 
offsetting  obligations  to  inflate  basis  in  a 
partnership  interest  would  be  the  same  as  or 
substantially  similar  to  the  transaction 
described  in  Notice  2000—44.  Moreover,  use 
of  the  inflated  basis  in"  the  partnership 
interest  to  diminish  gain  that  would 
otherwise  be  recognized  on  the  transfer  of  a 
partnership  asset  would  also  be  the  same  as 
or  substantially  similar  to  the  transaction 
described  in  Notice  2000-44. 

Example  2.  Notice  2001-16  (2001-1  C.B. 
7.-30)  (see  §  601.601(d)(2)  of  this  chapter),  sets 
forth  a  listed  transaction  involving  a  seller 
(.\)  who  desires  to  sell  stock  of  a  corporation 
(T),  an  intermediary  corporation  (M),  and  a 
buyer  (Y)  who  desires  to  purchase  the  assets 
(and  not  the  stock)  of  T.  M  agrees  to  facilitate 
the  sale  to  prevent  the  recognition  of  the  gain 
that  T  would  otherwise  report.  Notice  2001- 
16  describes  M  as  a  member  of  a  consolidated 
group  that  has  a  loss  within  the  group  or  as 
a  party  not  subject  to  tax.  Transactions 
utilizing  different  intermediaries  to  prevent 
the  recognition  of  gain  would  be  the  same  as 
or  substantially  similar  to  the  transaction 
described  in  Notice  2001-16.  An  example  is 
a  transaction  in  which  M  is  a  corporation  that 
does  not  file  a  consolidated  return  but  which 
buys  T  stock,  liquidates  T,  sells  assets  of  T 
to  \ ,  and  offsets  the  gain  recognized  on  the 
sale  of  those  assets  with  currently  generated 
losses. 

(d)  Form  and  content  of  disclosure 
statement.  The  IRS  will  release  Form 
8886.  "Reportable  Transaction 
Disclosure  Statement"  (or  a  successor 
form),  for  use  by  taxpayers  in 
accordance  with  this  paragraph  (d),  A 
taxpayer  required  to  file  a  disclosure 
statement  under  this  section  must  file  a 
completed  Form  8886  in  accordance 
with  the  instructions  to  the  form.  The 
form  must  be  attached  to  the 
appropriate  tax  returns  as  provided  in 
paragraph  (e)  of  this  section.  If  a  copy 
of  a  disclosure  statement  is  required  to 
be  sent  to  the  Office  of  Tax  Shelter 
Analysis  (OTSA)  under  paragraph  (e)  of 
this  section,  it  must  be  sent  to:  Internal 
Revenue  Service  LM:PFTG:OTSA.  Large 
&  Mid-Size  Business  Division,  1111 
Constitution  Ave,.  NW..  Washington. 
DC  20224.  or  to  such  other  address  as 
provided  by  the  Commissioner. 

(e)  Time  of  providing  disclosure — (1) 
In  general.  The  disclosure  statement  for 
a  reportable  transaction  must  be 
attached  to  the  taxpayer's  Federal 
income  tax  return  for  each  taxable  year 
for  which  the  taxpayer's  Federal  income 
tax  liability  is  affected  by  the  taxpayer's 
participation  in  the  transaction.  In 
addition,  a  copy  of  the  disclosure 
statement  must  be  sent  to  OTSA  at  the 
same  time  that  any  disclosure  statement 
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is  first  filed  with  the  taxpayer's  Federal 
income  tax  return.  If  a  reportable 
transaction  results  in  a  loss  which  is 
carried  back  to  a  prior  year,  the 
disclosure  statement  for  the  reportable 
transaction  must  be  attached  to  the 
taxpayer's  application  for  tentative 
refund  or  amended  Federal  income  tax 
return  for  that  prior  year.  In  the  case  of 
a  taxpayer  that  is  a  partnership  or  S 
corporation,  the  disclosure  statement  for 
a  reportable  transaction  must  be 
attached  to  the  partnership's  or  S 
corporation's  Federal  income  tax  return 
for  each  taxable  year  ending  with  or 
within  the  taxable  year  of  any  partner  or 
shareholder  whose  income  tax  liability 
is  affected  or  is  reasonably  expected  to 
be  affected  by  the  partnership's  or  S 
corporation's  participation  in  the 
transaction.  If  a  transaction  becomes  a 
reportable  transaction  [e.g.,  the 
transaction  subsequently  becomes  one 
identified  in  published  guidance  as  a 
listed  transaction  described  in 
paragraph  (b)(2)  of  this  section,  or  there 
is  a  change  in  facts  affecting  the 
expected  Federal  income  tax  effect  of 
the  transaction  such  that  the  transaction 
is  reportable  under  any  of  the 
paragraphs  (b)(5)  through  (7))  on  or  after 
the  date  the  taxpayer  has  filed  the  return 
for  the  first  taxable  year  for  which  the 
transaction  affected  the  taxpayer's  or  a 
partner's  or  a  shareholder's  Federal 
income  tax  liability,  the  disclosure 
statement  must  be  filed  as  an 
attachment  to  the  taxpayer's  Federal 
income  tax  return  next  filed  after  the 
date  the  transaction  becomes  a 
reportable  transaction  (whether  or  not 
the  transaction  affects  the  taxpayer's  or 
any  partner's  or  shareholder's  Federal 
income  tax  liability  for  that  year).  The 
taxpayer  must  disclose  the  transaction 
in  the  time  and  manner  provided  for 
under  the  provisions  of  this  section 
regardless  of  whether  the  taxpayer  also 
plans  to  disclose  the  transaction  under 
other  published  guidance,  for  example. 
Rev,  Proc,  94-69  (1994-2  C,B.  804)  (see 
§601, 601(d)(2)  of  this  chapter). 

(2)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (e): 

Example.  In  January  of  2003,  F,  a  domestic 
calendar  year  corporation,  enters  into  a 
tran.saction  that  F  reasonably  expects  will 
result  in  an  S8  million  section  165  loss  in  a 
single  year  and  a  $15  million  section  165  loss 
over  a  combination  of  years.  Assume  that  the 
transaction  is  not  a  transaction  described  in 
any  of  the  paragraphs  (b)(2)  through  (7)  of 
this  section,  and.  therefore,  is  not  a 
reportable  transaction  under  paragraph  (b)  oi 
this  section.  On  March  1,  2005,  the  IRS 
publishes  a  notice  identifying  the  tran.saction 
as  a  listed  transaction  described  in  paragraph 
(b)(2)  of  this  section.  Thus,  upon  issuance  of 
the  notice,  the  transaction  becomes  a 


reportable  transaction  described  in  paragraph 
(b)  of  this  section.  F  is  required  to  file  Form 
8886  for  the  transaction  as  an  attachment  to 
F's  next  filed  Federal  income  tax  return.  If  F's 
2004  Federal  income  tax  return  has  not  been 
filed  on  or  before  the  date  the  Service 
identifies  the  transaction  as  a  listed 
transaction,  the  disclosure  statement  must  be 
attached  to  F's  2004  return  and  at  that  time 
a  copy  of  the  form  must  be  sent  to  OTSA. 

(f)  Rulings  and  protective 
disclosures— [1]  Requests  for  ruling.  If  a 
taxpayer  is  uncertain  whether  a 
transaction  must  be  disclosed  under  this 
section,  that  taxpayer  may.  on  or  before 
the  date  that  disclosure  would 
otherwise  be  required  under  this 
section,  submit  a  request  to  the  IRS  for 
a  ruling  as  to  whether  the  transaction  is 
subject  to  the  disclosure  requirements  of 
this  section.  If  the  request  fully 
discloses  all  relevant  facts  relating  to  the 
transaction,  the  potential  obligation  of 
that  taxpayer  to  disclose  the  transaction 
will  be  suspended  during  the  period 
that  the  ruling  request  is  pending  and, 
if  the  IRS  subsequently  concludes  that 
the  transaction  is  a  reportable 
transaction  subject  to  disclosure  under 
this  section,  until  the  60th  day  after  the 
issuance  of  the  ruling  (or.  if  the  request 
is  withdrawn.  60  days  after  the  date  that 
the  request  is  withdrawn), 

(2)  Protective  disclosures.  If  a  taxpayer 
is  uncertain  whether  a  transaction  must 
be  disclosed  under  this  section,  the 
taxpayer  may  disclose  the  transaction  in 
accordance  with  the  requirements  of 
this  section,  and  indicate  on  the 
disclosure  statement  that  the  taxpayer  is 
uncertain  whether  the  transaction  is 
required  to  be  disclosed  under  this 
section  and  that  the  disclosure 
statement  is  being  filed  on  a  protective 

basis, 

(g)  Retention  of  documents.  The 
taxpayer  must  retain  a  copy  of  all 
documents  and  other  records  related  to 
a  transaction  subject  to  disclosure  under 
this  section  that  are  material  to  an 
understanding  of  the  facts  of  the 
transaction,  the  expected  tax  treatment 
of  the  transaction,  or  the  taxpayer's 
decision  to  participate  in  the 
transaction.  Such  documents  must  be 
retained  until  the  expiration  of  the 
statute  of  limitations  applicable  to  the 
final  taxable  year  for  which  disclosure 
of  the  transaction  was  made  in 
accordance  with  the  requirements  of 
this  section.  (This  document  retention 
requirement  is  in  addition  to  any 
document  retention  requirements  that 
section  6001  generally  imposes  on  the 
taxpayer.)  Such  documents  generally 
include,  but  are  not  limited  to,  the 
following:  marketing  materials  related  to 
the  transaction;  written  analyses  used  in 
decision-making  related  to  the 


transaction;  correspondence  and 
agreements  between  the  taxpayer  and 
any  advisor,  lender,  or  other  party  to  the 
reportable  transaction  that  relate  to  the 
transaction;  documen*    discussing, 
referring  to,  or  Jemor    rating  the  tax 
benefits  arising  from  the  reportable 
transaction;  and  documents,  if  any, 
referring  to  the  business  purposes  for 
the  reportable  transaction. 

(h)  Effective  dates.  This  section 
applies  to  Federal  income  tax  returns 
filed  after  February  28,  2000.  However, 
paragraphs  (a)  through  (g)  of  this  section 
apply  to  transactions  entered  into  on  or 
after'january  1,  2003.  The  rules  that 
apply  with  respect  to  transactions 
entered  into  on  or  before  December  31 . 
2002,  are  contained  in  ^1.6011-4T  in 
effect  prior  to  January  1,  2003  (see  26 
CFR  part  1  revised  as  of  April  1.  2002 
and  2002-28  IRB  90  (see  §b01.601id)(2) 
of  this  chapter)). 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,  1954 

Par.  3.  The  authority  citation  for  part 
20  continues  to  read  in  part  as  follows: 
Authority:  26  U.S.C.  7805  *    "    ' 
Par.  4.  Section  20.6011^T  is  added 
to  read  as  follows: 

§  20.6011-4T    Requirement  ot  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers  (temporary). 

(a)  In  general.  If  a  transaction  is 
identified  as  a  "listed  transaction"  as 
defined  in  §  1,601 1-^T  of  this  chapter 
by  the  Commissioner  in  published 
guidance  (see  §601. 601(d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  an  estate  tax  under  chapter  1 1 
of  subtitle  B  of  the  Internal  Revenue 
Code,  the  transaction  must  be  disclosed 
in  the  manner  stated  in  such  published 
guidance. 

(b)  Effective  date  This  section  applies 
to  transactions  entered  into  on  or  after 
January  1,  2003. 

PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31,  1954 

Par.  5.  The  authority  citation  for  part 
25  continues  to  read  in  part  as  follows: 

Authority:  26  I  .S.C.  7805  "    *    ' 
Par.  6.  Section  25.6011-4T  is  added 
to  read  as  follows: 

§  25.6011-4T    Requirement  of  statement 
disclosing  participation  In  certain 
transactions  by  taxpayers  (temporary). 

(a)  In  general.  If  a  transaction  is 
identified  as  a  "listed  transaction"  as 
defined  in  §  1.6011^T  of  this  chapter 
by  the  Commissioner  in  published 
guidance  (see  §  601 .601  (d)(2)  of  this 
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chapter),  and  the  listed  transaction 
involves  a  gift  tax  under  chapter  12  of 
subtitle  B  of  the  Internal  Revenue  Code, 
the  transaction  must  be  disclosed  in  the 
manner  stated  in  such  published 
guidance. 

(b)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
January  1.  2003 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  7.  The  authority  citation  for  p.irt 
31  continues  to  read  in  part  as  follows: 

Authority:  26  li.S.C   780.T  "    ■    ' 

Par.  8.  Section  31.6011-4T  is  added 
to  read  as  follows: 

§  31 .6011-4T    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers  (temporary). 

(a)  In  general.  If  a  transaction  is 
identified  as  a  'listed  transaction  "  as 
defined  in  ^  1 .601 1-4T  of  this  chapter 
by  the  Commissioner  in  published 
guidance  (see  ii)  601.601(d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  an  employment  tax  under 
chapters  21  through  25  of  subtitle  C  of 
the  Internal  Revenue  Code,  the 
transaction  must  be  disclosed  in  the 
manner  stated  in  such  published 
guidance. 

(b)  Effective  date  This  section  applies 
to  transactions  entered  into  on  or  after 
Januarv-  1,  2003. 

PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

Par.  9.  The  authority  citation  for  part 
53  continues  to  read  as  follows: 

.Authority:  2t\  !•  .SC   7H()t 

Par.  10.  Section  53.601 1-4T  is  added 
to  read  as  follows: 

§  53.601 1 -4T     Requirement  of  statement 
disclosing  participation  In  certain 
transactions  by  taxpayers  (temporary). 

(a)  In  iienerul  If  a  transaction  is 
identified  as  a    listed  transaction"  as 
defined  in  <i  1 .601 1-4T  of  this  chapter 
by  the  Commissioner  in  published 
guidance  (see  *5  601.60Ud)(2)  of  thi> 
chapter),  and  the  listed  transaction 
involves  an  excise  fax  under  chajiter  42 
of  subtitle  D  of  the  Internal  Revenue 
Code  (relating  to  private  foundations 
and  certain  other  tax-exempt 
organizations),  the  transaction  must  be 
disc  losed  in  the  manner  stated  in  such 
published  guidance. 

(b)  Effective  date  This  section  applies 
to  tran.sactions  entered  into  on  or  after 
January  1.  2003. 


PART  54— PENSION  EXCISE  TAXES 


Par.  11.  The  authority  citation  for  part 
54  c:ontinues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 
Par.  12.  Section  54.601  l^T  is  added 
to  read  as  follows: 

§  54.6011-4T    Requirement  of  statement 
disclosing  participation  In  certain 
transactions  by  taxpayers  (temporary). 

ia)  In  general.  If  a  transaction  is 
identified  as  a  iisted  transaction"  as 
defined  in  ^  1 .601 1-4T  of  this  chapter 
by  the  Commissioner  in  published 
guidance  (see  4)601.601  (d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  an  excise  tax  under  chapter  43 
of  subtitle  D  of  the  Internal  Revenue 
Code  (relating  to  qualified  pension,  etc.. 
plans),  the  transaction  must  be 
disclosed  in  the  manner  stated  in  such 
published  guidance. 

(b)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
lanuary  1,  2003. 

PART  56— PUBLIC  CHARITY  EXCISE 
TAXES 

Par.  13.  The  authority  citation  for  part 
56  continues  to  road  in  part  as  follows: 

Authority:  26  U.S.C.  780.T  '  *  ' 
Par.  14.  Section  56.601  l^T  is  added 
to  read  as  follows: 

§  56.6011-4T    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers  (temporary). 

(a)  In  general.  If  a  transaction  is 
identified  as  a  "listed  transaction"  as 
defined  in  *?  1.6011-4T  of  this  chapter 
by  the  Commissioner  in  published 
guidance  (see  <?  601.601(d)(2)  of  this 
chapter),  and  the  listed  transaction 
involves  an  e.xcise  tax  under  chapter  41 
of  subtitle  D  of  the  Internal  Revenue 
Code  (relating  to  public  charities),  the 
transaction  must  be  disclosed  in  the 
manner  stated  in  such  published 
guidance. 

(b)  Effective  date.  This  section  applies 
to  transactions  entered  into  on  or  after 
January  1,  2003. 

PART  301— PROCEDURE  AND       ^ 
ADMINISTRATION 

Par.  15.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  2(i  U.S.C.  78().t  *    *    ' 
Par.  16.  .Section  301.61 11-2T  is 
amended  as  follows: 

1.  Paragraphs  (a)(3)  and  (b)(3)(i)  are 
revised. 

2.  Paragraph  (c)(3)  is  amended  bv 
adding  a  sentence  at  the  end  of  the 
paragraph. 

3.  Paragraph  (h)  is  amended  bv 
revising  the  paragraph  heading  and 


removing  the  third  sentence  through  the 
last  sentence  and  adding  two  new- 
sentences  in  their  place. 

The  revisions  and  additions  read  as 
follows: 


§  301 .61 1 1-2T    Confidential  corporate  tax 
shelters  (temporary). 

(a)  *    *    * 

(3)  For  purposes  of  this  section, 
references  to  the  term  "transaction" 
include  all  of  the  factual  elements 
relevant  to  the  expected  tax  treatment  of 
any  investment,  entity,  plan,  or 
arrangement,  and  include  any  series  of 
steps  carried  out  as  part  of  a  plan.  For 
purposes  of  this  section,  the  term 
"substantially  similar"  includes  any 
transaction  that  is  expected  to  obtain  the 
same  or  similar  types  of  tax 
consequences  and  that  is  either  factually 
similar  or  based  on  the  same  or  similar 
tax  strategy.  Receipt  of  an  opinion 
regarding  the  tax  consequences  of  the 
transaction  is  not  relevant  to  the 
determination  of  whether  the 
transaction  is  the  same  as  or 
substantially  similar  to  another 
transaction.  Further,  the  term 
"substantially  similar"  must  be  broadly 
construed  in  favor  of  registration.  For 
examples,  see  §  1 .601  l^T(c)(4)  of  this 
chapter. 

*  A  *  *  * 

(b)*   *   * 

(3)*    *    • 

(i)  The  potential  participant  is 
expected  to  participate  in  the 
transaction  in  the  ordinary  course  of  its 
business  in  a  form  consistent  with 
customary  commercial  practice  (a 
transaction  involving  the  acquisition, 
disposition,  or  restructuring  of  a 
business,  including  the  acquisition, 
disposition,  or  other  change  in  the 
ownership  or  control  of  an  entity  that  is 
engaged  in  a  business,  or  a  transaction 
involving  a  recapitalization  or  an 
acquisition  of  capital  for  use  in  the 
taxpayer's  business,  shall  be  considered 
d  transaction  carried  out  in  the  ordinary 
course  of  a  taxpayer's  business):  aiid 
*         •         *         *         * 

(c) 

(3)  *   *   *  This  presumption  is 
available  only  in  cases  in  which  the 
written  authorization  to  disclose  is 
effective  without  limitation  of  any  kind 
from  the  commencement  of  discussions. 
***** 

(h)  Effective  dates.  *   *   *  However, 
paragraphs  (a)(3),  (b)(3)(i),  and  (c)(3)  of 
this  section  apply  to  confidential 
corporate  tax  shelters  in  which  anv 
interests  are  offered  for  sale  on  or  after 
January  1,  2003.  The  rules  that  apply  to 
confidential  corporate  tax  shelters  in 
which  any  interests  are  offered  for  sale 
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after  February  28,  2000,  and  on  or  before 
December  31,  2002,  are  contained  in 
§  301.6111-2T  in  effect  prior  to  January 
1,  2003  (see  26  CFR  part  301  revised  as 
of  April  1.  2002  and  2002-28  IRB  91 
(see  §  601.601(d)(2)  of  this  chapter)). 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  October  15,  2002. 
Pamela  F,  Olson, 

Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  02-26724  Filed  10-17-02;  3:10  pml 

BILUNG  CODE  W30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD9018] 

RIN  1545-BB33 

Requirement  To  Maintain  a  List  of 
Investors  in  Potentially  Abusive  Tax 
Shelters 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 


summary:  These  temporary  regulations 
relate  to  the  preparation,  maintenance, 
and  furnishing  of  lists  of  persons  in 
potentially  abusive  tax  shelters  under 
section  6112.  These  regulations  apply  to 
organizers  and  sellers  of  potentially 
abusive  tax  shelters.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATES:  Effective  Date:  These  temporary 
regulations  are  effective  January  1,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §  301.6112-lT(j). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Chyr,  Tara  P.  Volungis,  or 
Danielle  M.  Grimm,  202-622-3070  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procediu-e  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  cormnents,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1686.  Responses 


to  these  collections  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

For  further  information  concerning' 
these  collections  of  information,  and 
where  to  submit  comments  on  the 
collections  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  and  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  amends  26  CFR  part 
301  regarding  the  requirement  to 
maintain  lists  of  persons  for  potentially 
abusive  tax  shelters  under  section  6112. 
Section  6708  provides  penalties  for 
failing  to  maintain  a  list  under  section 

6112. 

On  February  28,  2000,  the  IRS  issued 
temporary  and  proposed  regulations 
regarding  section  6112  (TD  8875,  REG- 
103736-00).  The  February  regulations 
were  published  in  the  Federal  Register 
(65  FR  11211;  65  FR  11271)  on  March 
2,  2000.  On  August  11,  2000,  the  IRS 
issued  temporary  and  proposed 
regulations  regarding  section  6112  (TD 
8896,  REG-103736-00).  The  August 
2000  regulations  were  published  in  the 
Federal  Register  (65  FR  49909;  65  FR 
49955)  on  August  16,  2000.  modifying 
the  previous  regulations. 

The  list  maintenance  rules  under 
section  6112,  along  with  the  rules 
relating  to  disclosure  of  reportable 
transactions  under  section  6011  and  the 
rules  for  registration  of  tax  shelters 
under  section  6111,  are  intended  to 
provide  the  IRS  and  Treasury  with 
information  needed  to  evaluate 
potentially  abusive  transactions.  The 
IRS  and  Treasury  have  considered  and 
evaluated  compliance  with  these  rules 
and  have  determined  that  certain 
additional  changes  to  the  current 
temporary  and  proposed  regulations  are 
necessary  to  improve  compliance  and  to 
carry  out  the  purposes  of  sections  6011, 
6111,  and  6112.  On  March  20,  2002. 
Treasury  released  its  Plan  to  Combat 
Abusive  Tax  Avoidance  Transactions 
(PO-2018),  which  describes  changes  to 


the  rules  under  sections  601 1.6111.  and 
6112  that  will  establish  a  more  effective 
disclosure  regime  and  improve 
compliance.  See  http://vfVi'w.treas.gov/ 
press/releases/ po201 8  .htm. 

These  amendments  to  the  temporary 
regulations  imder  section  6112  generally 
require  organizers  and  sellers  (material 
advisors)  to  maintain  lists  of  persons  for 
transactions  requirer"  to  be  registered 
under  section  6111      id  for  reportable 
transactions  defir,      in  §  1.601  l-4T(b) 
of  the  Income  Ta>  Regulations. 

Concurrent  with  these  amended 
temporary  regulations  under  section 
6112,  the  IRS  and  Treasury  are 
publishing  elsewhere  in  this  issue  of  the 
Federal  Register  amended  temporary 
regulations  under  section  6011.  The 
amended  temporary'  regulations  under 
section  6011  revise  ;he  categories  of 
transactions  that  n.ust  be  disclosed  on 
returns. 

Pending  legislation  would  modif>- 
section  6111  to  require  registration  of 
transactions  that  are  required  to  be 
disclosed  under  section  6011.  The  IRS 
and  Treasury  intend  to  revise  the 
regulations  under  section  6111  when 
such  legislation  is  enacted. 

Explanation  of  Provisions 

A.  Potentially  Abusive  Tax  Shelter 

Section  6112  provides  that  any  person 
who  organizes  or  sells  any  interest  in  a 
potentially  abusive  tax  shelter  must 
maintain  a  list  identifying  each  person 
who  was  sold  an  interest  in  such  shelter 
and  containing  any  other  information 
required  by  regulations.  A  potentially 
abusive  tax  shelter  under  section  6112 
includes  any  tax  shelter  that  is  required 
to  be  registered  with  the  IRS  as  a  tax 
shelter  under  section  6111,  and  any 
transaction  that  has  a  potential  for  tax 
avoidance  or  evasion. 

Under  these  regulations,  a  transaction 
has  the  potential  for  tax  avoidance  or 
evasion  if  it  is  a  listed  transaction  or  if 
a  potential  material  advisor,  at  the  time 
the  transaction  is  entered  into,  knows  or 
has  reason  to  know  that  the  transaction 
is  otherwise  a  reportable  transaction  as 
defined  in  §  1.6011-4T.  For  purposes  of 
section  6112,  listed  transactions  that 
involve  Federal  estate,  gift, 
employment,  and  pension  and  exempt 
organizations  excise  taxes  are  also 
potentially  abusive  tax  shelters  that 
require  list  maintenance.  If  a  transaction 
that  involves  Federal  income  taxes 
becomes  a  listed  transaction  on  or  after 
January  1,  2003,  it  is  a  potentially 
abusive  tax  shelter  for  purposes  of 
section  6112  and,  whether  or  not  the 
material  advisor  is  already  required  to 
maintain  a  list,  the  material  advisor 
must  begin,  at  the  time  of  listing,  to 
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include  on  the  list  those  persons  who 
acquired  an  interest  in  the  transaction 
after  Februar\-  28,  2000 

B  Organizer  and  Seller  I  Material 
Advisor) 

The  regulations  provide  that  a  person 
is  an  organizer  of.  or  a  seller  of  any 
interest  in.  a  transaction  that  is  a 
potentially  abusive  ta.x  shelter  if  that 
person  is  a  material  advisor  with  respect 
to  that  transaction.  In  general,  a  material 
advisor  is  any  person  who  (i)  receives, 
or  expects  to  receive,  at  least  a 
minimum  fee  in  connection  with  a 
transaction  that  is  a  potentiallv  abusive 
ta.\  shelter,  and  (ii)  who  makes  or 
provides  any  statement,  oral  or  written, 
to  any  person  as  to  the  potential  tax 
consequences  of  that  transaction  The 
Internal  Revenue  Service  and  Treasurx 
are  considering  whether  the  iniiumuiu 
fee  requirement  should  be  eliminated 
with  respect  to  listed  transactions. 

The  minimum  fee  is  S250.UOO  for  a 
transaction  that  is  a  potentiallv  abusive 
tax  shelter  if  all  persons  who  acquire  an 
interest,  directly  or  indirectly,  in  the 
transaction  are  corporations  (otht-r  than 
S  corporations!  The  minimum  fee  for 
any  other  transaction  that  is  a 
potentially  abusive  ta.x  shelter  is 
S50.000.  In  calculating  the  minimum 
fee,  each  transaction  that  is  a  potentiallv 
abusive  tax  shelter  is  evaluated 
separately  to  determine  whether  the 
minimum  fee  threshold  is  satisfied  with 
respect  to  that  particular  transaction   If 
the  minimum  fee  threshold  is  satisfied 
with  respect  to  one  transaction  that  is  a 
potentially  abusive  tax  shelter,  but  not 
with  respect  to  another  separate 
transaction  (whether  or  not  it  is 
substantiallv  similar),  a  person  is  a 
material  advisor  with  respect  to  onlv  the 
transacti(3n  for  which  the  nunimum  fee 
threshold  is  satisfied.  Accordiu^lv.  the 
list  required  to  be  maintained  incluiles 
only  those  persons  who  are  participants 
in  the  transaction  for  vvhii  h  the 
minimum  fee  threshold  is  satisfied. 

C.  Preparing.  Maintaining  and 
Furnishing  Lists 

In  general,  a  material  advisor  must 
prepare  and  maintain  a  separate  list  of 
persons  for  each  transaction  that  is  a 
potentially  abusive  tax  shelter. 
However,  to  ensure  that  the  IRS  is  able 
to  identifv'  all  of  the  persons  who  are 
participants  in  potentiallv  abusive  tax 
shelters  that  are  substantiallv  similar, 
the  regulations  further  provide  that  the 
material  advisor  must  keep  one  list  for 
all  transactions  that  are  substantially 
similar  and  are  potentiallv  abusive  tax 
shelters 

Anv  person  to  whom  a  material 
advisor  makes  or  provides  a  statement. 


oral  or  written,  as  to  the  potential  tax 
consequences  of  a  transaction  that  is  a 
potentiallv  abusive  tax  shelter  must  be 
included  on  a  list  if  the  material  advisor 
knows  or  has  reason  to  know  that  the 
person,  or  anv  related  party, 
participated  or  will  participate  in  the 
transaction.  A  person  (including  any 
related  partv)  is  treated  as  having 
participated  in  a  transaction  that  is  a 
pottmtiallv  abusive  tax  shelter  if  the 
material  advisor  knows  or  has  reason  to 
know  that  the  persf)n  sold  or 
transferred,  or  will  sell  or  transfer  to 
another  person  (subsequent  participant) 
an  intere-st  in  that  type  of  transaction 
that,  if  entered  into,  would  be  a 
potentially  abusive  tax  shelter.  The 
material  advisor  also  must  list  anv 
subsequent  participant  if  the  material 
advisor  knows  nr  has  reason  to  know 
the  idtMility  of  that  subsequent 
participant  and  the  material  advisor 
knows  or  reasonablv  expects  that  the 
subsequent  participant  will  participate 
in.  or  sell  or  transfer  to  another 
subsequent  participant  an  interest  in 
that  tvpe  of  transa<;tion  that,  if  entered 
into,  would  be  a  potentiallv  abusive  tax 
shelter. 

The  retjuin'il  list  must  be  maintained 
for  ten  years  following  the  date  on 
which  the  material  advisor  last  made  a 
statement,  oral  or  written,  as  to  the 
potential  tiix  ccmsequences  that  may 
result  from  the  transaction  that  is  a 
[)otentiallv  abusive  tax  shelter.  If  a 
material  advisor  that  is  an  entity 
dissolves  or  liquidates  before  the 
expiration  of  the  ten-vear  period,  the 
person  responsible  under  state  law  for 
winding  up  the  affairs  of  the  material 
advisor  is  (or  if  state  law  does  not 
specify  any  person,  then  each  of  the 
directors  of  the  corporation,  the  general 
partners  of  the  partnership,  or  the 
trustws,  owners,  or  members  of  the 
entity  are)  responsible  for  preparing, 
maintaining,  and  furnishing  the  list, 
unless  \hv  dissolved  or  liquidated  entity 
submits  the  list  to  the  C3ffice  of  Tax 
Shelter  Analysis  (QTSA)  within  60  days 
after  the  dissolution  or  liquidation.  The 
responsiblt;  pers(m  must  also  provide 
notice  to  HT.SA  of  such  dissolution  or 
liquidation  within  tiO  days  after  the 
dissolution  or  liquidation. 

Each  material  advisor  must,  upon 
written  request  bv  the  IRS.  furnish  the 
list  of  persons  to  the  IRS  within  20 
business  days  after  the  datt;  of  the 
request.  The  list  may  be  furnished  to  the 
IRS  in  anv  form  that  enables  the  IRS  to 
determine  without  undue  delav  or 
difficulty  the  information  required  to  be 
contained  in  the  list 

As  a  general  rule,  the  name  of  a 
participant  in  a  transaction  that  is  a 
potentially  abusive  tax  shelter  is  not 


protected  by  either  the  attorney-client 
privilege  or  by  the  tax  practitioner 
privilege  under  section  7525.  No 
participant  in  a  transaction  that  is  a 
potentially  abusive  tax  shelter  should 
have  a  reasonable  expectation  of 
confidentiality  with  respect  to  that 
person's  identity.  Moreover,  a  claim  of 
privilege  that  is  not  based  on  a 
reasonable  belief  that  the  privilege 
applies  may  subject  the  material  advisor 
to  penalties  under  section  6708. 

D.  Substantially  Similar  Transactions 

For  purposes  of  section  6112.  a 
substantially  similar  transaction 
includes  any  transaction  that  is 
expected  to  obtain  the  same  or  similar 
types  of  tax  consequences  and  that  is 
either  factually  similar  or  based  on  the 
same  or  similar  tax  strategy.  Receipt  of 
an  opinion  regarding  the  tax 
consequences  of  a  transaction  is  not 
relevant  to  the  determination  of  whether 
that  transaction  is  the  same  as  or 
substantially  similar  to  another 
transaction.  Further,  the  term 
substantially  similar  mus\.  be  broadly 
construed  in  favor  of  list  maintenance, 

E.  Effective  Date 

These  amended  temporary  regulations 
apply  to  transactions  that  are  potentially 
abusive  tax  shelters  entered  into,  or 
interests  acquired  therein,  on  or  after 
lanuary  1,  2003.  However,  these 
regulations  shall  apply  to  any 
transaction  that  was  entered  into,  or  in 
which  an  interest  was  acquired,  after 
February  28,  2000.  if  the  transaction 
becomes  a  listed  transaction  as  defined 
in  <?  1.601 1-4T  on  or  after  January  1. 
2003,  and  is  subject  to  disclosure  under 
§1.6011-4T. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatfiry  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Because  no  notice 
of  proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Draining  Information 

The  principal  authors  of  these 
regulations  are  Charlotte  Chyr.  Tara  P. 
Volungis,  and  Danielle  M.  Grimm, 
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Office  of  the  Associate  C3iief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure,  Employment  taxes,  Estate 
taxes.  Excise  taxes.  Gift  taxes.  Income 
taxes.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.6112-lT  is  revised 
to  read  as  follows: 

§  301 .61 1 2-1 T    Requirement  to  prepare, 
maintain,  and  fumisli  lists  with  respect  to 
potentially  atnisive  tax  sheNsre  (temporary). 

(a)  In  general.  Each  organizer  and 
seller,  as  described  in  paragraph  (c)  of 
this  section,  of  a  transaction  that  is  a 
potentially  abusive  tax  shelter,  as 
described  in  paragraph  (b)  of  this 
section,  shall  prepare  and  maintain  a 
list  of  persons  in  accordance  with 
paragraph  (e)  of  this  section  and  upon 
request  shall  furnish  such  list  to  the 
Internal  Revenue  Service  in  accordance 
with  paragraph  (g)  of  this  section. 

(b)  Potentially  abusive  tax  shelters. 
For  purposes  of  this  section,  a 
potentially  abusive  tax  shelter  is  any 
transaction  that  is  a  section  6111  tax 
shelter,  as  described  in  paragraph  (b)(1) 
of  this  section,  or  that  has  a  potential  for 
tax  avoidance  or  evasion,  as  described 
in  paragraph  (b)(2)  of  this  section.  The 
term  "transaction"  includes  all  of  the 
factual  elements  relevant  to  support  the 
expected  tax  treatment  of  any 
investment,  entity,  plan,  or 
arrangement,  and  includes  any  series  of 
steps  carried  out  as  part  of  a  plan. 

(1)  Transaction  that  is  a  section  6111 
tax  shelter.  A  section  6111  tax  shelter  is 
any  transaction  that  is  required  to  be 
registered  with  the  Internal  Revenue 
Service  imder  section  6111,  regardless 
of  whether  that  tax  shelter  is  properly 
registered  pursuant  to  section  6111. 

(2)  Transaction  that  has  a  potential 
for  tax  avoidance  or  evasion.  A 
transaction  that  has  a  potential  for  tax 
avoidance  or  evasion  is  any  transaction 
that  is  a  listed  transaction  as  defined  in 
§  1.6011-4T  of  this  chapter  and  is 


subject  to  disclosure  under  §  1.601 1-4T. 
20.6011-4T.  25.6011-4T,  31.6011-4T. 
53.6011-4T.  54.6011^T,  or  56.6011-4T 
of  this  chapter,  or  any  transaction  that 
a  potential  material  advisor  knows  or 
has  reason  to  know,  at  the  time  the 
transaction  is  entered  into  or  an  interest 
is  acquired,  meets  one  of  the  categories 
of  a  reportable  transaction  under 
§  1.6011^T(b)(3)  through  (7)  of  this 
chapter. 

(i)  The  determination  of  whether  a 
transaction  has  the  potential  for  tax 
avoidance  or  evasion  does  not  depend 
upon  whether  the  transaction  is 
properly  disclosed  pursuant  to 
§1.6011-4T,  20.6011-4T,  25.6011-4T, 
31.6011-4T,  53.6011^T,  54.6011-4T, 
or  56.601 1-4T  of  this  chapter. 

(ii)  If  a  transaction  becomes  a  listed 
transaction  as  defined  in  §  1.6011-4T  of 
this  chapter  and  is  subject  to  disclosure 
under  §  1.6011-4T  of  this  chapter,  after 
the  transaction  is  entered  into  or  an 
interest  in  the  transaction  is  acquired, 
this  section  shall  apply  with  respect  to 
any  interests  acquired  after  February  28, 
2000.  If  a  transaction  becomes  a  listed 
transaction  as  defined  in  §  1.6011— 4T  of 
this  chapter  and  is  subject  to  disclosure 
under  §  20.6011-4T,  25.6011^T, 
31.6011-4T,  53.6011-4T,  54.6011-4T, 
or  56.601 1-4T  of  this  chapter,  after  the 
transaction  is  entered  into  or  an  interest 
in  the  transaction  is  acquired,  this 
section  shall  apply  with  respect  to  any 
interests  acquired  on  or  after  January  1 , 
2003. 

(c)  Organizer  and  seller— {1)  In 
general.  A  person  is  an  organizer  of,  or 
a  seller  of  an  interest  in,  a  transaction 
that  is  a  potentially  abusive  tax  shelter 
if  that  person  is  a  material  advisor,  as 
described  in  paragraph  (c)(2)  of  this 
section,  with  respect  to  that  transaction. 

(2)  Material  advisor.  A  material 
advisor  is  any  person  who  (or  through 
its  employees,  shareholders,  partners,  or 
agents)  receives,  or  expects  to  receive,  at 
least  a  minimum  fee,  as  defined  in 
paragraph  (c)(3)  of  this  section,  in 
cormection  with  a  transaction  that  is  a 
potentially  abusive  tax  shelter  and  who 
makes  or  provides  any  statement,  oral  or 
written,  to  any  person  as  to  the  potential 
tax  consequences  of  that  transaction.  A 
person  shall  be  treated  as  a  material 
advisor  if  that  person  forms  or  avails  of 
an  entity  with  the  purpose  of  avoiding 
the  rules  of  section  6111  or  6112  or  the 
penalties  under  section  6707  or  6708. 

(3)  Minimum  fee—(i)  In  general.  For 
purposes  of  this  paragraph  (c),  the 
minimum  fee  is  $250,000  for  a 
transaction  that  is  a  potentially  abusive 
tax  shelter  if  all  persons  who  acquire  an 
interest,  directly  or  indirectly,  are 
corporations  (other  than  S  corporations) 


and  $50,000  for  any  other  transaction 
that  is  a  potentially  abusive  tax  shelter. 

(ii)  Determination  of  fees.  In 
determining  whether  the  minimum  fee 
threshold  is  satisfied,  all  fees  for  advice 
(whether  or  not  tax  advice)  regarding,  or 
for  implementation  of,  a  transaction  that 
is  a  potentially  abusive  tax  shelter  are 
taken  into  account.  For  purposes  of  this 
section,  fees  include  consideration  in 
whatever  form  paid,  whether  in  cash  or 
in  kind,  and  whether  paid  or 
denominated  as  fees  for  tax  advice  or  for 
some  other  function  such  as  the 
preparation  of  documentation  or  tax 
return  preparation.  The  Internal 
Revenue  Service  will  scnitinize 
carefully  all  of  the  facts  and 
circumstances  in  determining  whether 
consideration  received  in  connection 
with  a  transaction  that  is  a  potentially 
abusive  tax  shelter  constitutes  fees  for 
purposes  of  this  section. 

(cl)  Definitions.  For  purposes  of  this 
section,  the  following  terms  are  defined 
as  follows: 

(1)  Interest.  The  term  interest 
includes,  but  is  not  limited  to,  any  right 
to  participate  in  a  transaction  by  reason 
of  a  partnership  interest,  a  shareholder 
interest,  or  a  beneficial  interest  in  a 
trust;  any  interest  in  property  (including 
a  leasfehold  interest);  the  entiy  into  a 
leasing  arrangement  or  a  consulting, 
management  or  other  agreement  for  the 
performance  of  services;  or  any  interest 
in  any  other  investment,  entity,  plan,  or 
arrangement.  The  term  interest  includes 
any  interest  that  purportedly  entitles  the 
direct  or  indirect  holder  of  the  interest 
to  any  tax  cgnsequence  (including,  but 
not  limited  to,  a  deduction,  loss,  or 
adjustment  to  tax  basis  in  an  asset) 
arising  from  the  transaction.  An  interest 
also  includes  the  receipt  of  information 
or  services  regarding  the  organization  or 
structure  of  the  transaction  if  the 
information  or  services  are  relevant  to 
the  potential  tax  consequences  of  the 
transaction. 

(2)  Substantially  similar.  The  term 
substantially  similar  includes  any 
transaction  that  is  expected  to  obtain  the 
same  or  similar  types  of  tax 
consequences  and  that  is  either  factually 
similar  or  based  on  the  same  or  similar 
tax  strategy.  Receipt  of  an  opinion 
regarding  the  tax  consequences  of  the 
transaction  is  not  relevant  to  the 
determination  of  whether  the 
transaction  is  the  same  as  or 
substantially  similar  to  another 
transaction.  Further,  the  term 
substantially  similar  must  be  broadly 
construed  in  favor  of  list  maintenance. 

(3)  Person.  The  term  person  means 
any  person  described  in  section 
7701(a)(1),  including  an  affiliated  group 

,     of  corporations  that  join  in  the  filing  of 
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a  consolidated  return  under  stn  tion 
1501 

(4)  Rfhitfd  party  A  pt-rson  is  a  related 
party  with  respect  to  another  person  if 
such  person  bears  a  relationship  to  such 
other  person  described  in  sectidu  267  or 
707. 

(e)  Prepdratton  and  niaintfnaiK  v  nf 
lists — ( 1 )  In  gfnerai  A  separate  list  of 
persons  must  be  prepared  and 
maintained  for  eac  h  transaction  that  is 
a  potentially  abusive  ta.x  shelter 
However,  one  list  must  be  maintained 
for  substantially  similar  transactions 
that  are  potentially  abusive  tax  shelters. 

(2)  Persons  required  tn  be  included  nn 
lists,  (i)  A  material  advisor  is  required 
to  list  each  person  to  whom  the  material 
advisor  makes  or  provides  a  statement, 
oral  or  written,  as  to  the  potential  ta.\ 
consequences  of  a  transaction  that  is  a 
potentially  abusive  tax  shelter,  if  the 
material  advisor  knows  or  has  reason  to 
know  that  the  persf)n  or  anv  related 
party  participated  in  or  will  participate 
in  the  transaction  (or  a  substantially 
similar  transaction  that  is  a  potentially 
abusive  tax  shelter). 

(ii)  A  material  advisor  shall  treat  a 
person  (inc:luding  any  related  party)  as 
having  participated  in  a  transat  fion  that 
is  a  potentially  abusive  ta.x  shelter  if  the 
material  advisor  knows  or  has  reason  to 
know  that  the  person  sold  or 
transferred,  or  will  sell  or  transfer,  to 
another  person  (subsequent  partuipani) 
an  interest  in  that  type  of  transaction 
that,  if  entered  into,  would  be  a 
potentially  abusive  tax  shelter  The 
material  advisor  also  must  list  any 
subsequent  participant  if  the  niatenaJ 
advisor  knows  or  has  reason  to  know 
the  identity  of  that  subsf-ciuent 
participant,  and  the  rnateriril  .idvisor 
knows  or  reasonably  e.xpw :ts  that  the 
s\jbseq\ient  partic  ipant  will  partic  ipate 
in,  or  st'll  or  transfer  tn  another 
subsequent  partuipant  an  interest  in 
that  type  of  transactiun  that,  if  entered 
into,  would  be  a  potentially  abusive  tax 
shelter. 

(iii)  The  following  examples  illustrate 
the  provisions  of  this  section: 

Example  1   .^n  inve.slnient  firm  provides  a 
statement  describing  the  potential  lax 
ton.sequencps  of  a  type  of  Iransar.linn  to  three 
taxpayers;  Corporation  X.  CAirporation  Y.  and 
Corporation  Z.  Each  taxpayer  agrees  to  pay 
the  investment  firm  S300.000  in  lonnet  tion 
with  the  transaction,  and  each  taxpayer 
engages  in  a  separate  transaction  (transaction 
X,  transaction  Y.  and  transaction  Z. 
respeclivelv).  .^t  the  time  the  transactions  are 
entered  into,  the  investment  firm  knows,  or 
has  reason  to  know,  that  the  transai  tions  will 
result  in  a  single  taxable  year  loss  of  $9 
million  for  Corporation  X.  Si.")  million  for 
Corporation  Y,  and  $12  million  for 
Corporation  Z.  The  transactions  do  not 
satisfy  the  definitions  of  a  reportable 


liHii>ri(  iKiii  iiiKlcr  t(  1  ti011-4T(b)(2),  (.)).  (4), 
(6)  or  (7)  of  this  I  haptt-r  .Ml  the  persons  who 
HI  (|uired  ail  interest  ijirei  llv  or  indire<:llv  in 
the  iraiisac  tmiis  .^r^'  ( :  i  orporatiims. 

Ill  /nuisijc  turn  \  .\\  the  tinin  trniis,!!  tion 
X  is  entered  into,  the  investmeiil  firm  does 
not  know,  or  have  reason  to  know,  that  the 
transat  lion  is  a  reportable  transaction, 
because  the  .S'^  million  loss  does  not  satisfy 
the  $10  million  threshold  under  «)  1.6011-' 
4T(h)(.T)  of  this  i.hapter  (relating  to  loss 
lraiisa(  tions)   A(.(  ordmglv.  transaction  X  is 
Milt  d  piileiitiallv  abusive  tax  shelter    The 
inveslmenl  firm  is  not  required  to  maintain 
a  list  with  respect  to  transac  tion  X. 

(ii)  Tmnsartioiis  Y  and  Z  The  investment 
hrrii  satisfies  the  three  requirements  for  being 
a  material  advisor  with  respect  to  transaction 
Y  and  with  respect  to  transaction  Z.  First, 
both  of  the  transac  tions  are  potentially 
abusive  tax  shellitrs  with  respect  to  the 
investment  firm  bei  aiise  the  investment  firm 
knows,  or  has  reason  to  know,  at  the  time  the 
iransac  tions  are  entered  into,  that  the  losses 
for  each  of  Corporaticjn  Y  and  Z  are  expected 
to  exceed  the  SlU  million  threshold  and. 
thus,  the  transacticms  are  reportable 
transactions  under  «?  1.601  l-4T(b)(.S)  of  this 
c:hapter  (relating  to  loss  transat  tionsi 
.Second,  the  investment  firm  provides  a 
statement  as  to  the  potential  tax 
( ()nset|uences  of  the  transactions  Third,  the 
investment  firm  receives  S.iOO.OOO  in 
I  onnection  with  each  transaction,  which 
exceeds  the  minimum  fee  with  respect  to 
each  transaction  (.S250.000).  Accordingly,  the 
investment  firm  must  maintain  a  list  with 
respect  to  transai  tions  Y  and  /.  Bee  ause 
transactions  Y  and  /,  are  based  on  the  same 
or  similar  tax  strategv.  transai  tions  Y  and  Z 
are  substantially  similar  transactions,  and  the 
investment  firm  must  keep  one  list  wjth 
respect  to  both  transactions  The  list  must 
contain  information  about  Corporation  Y  and 
Corporation  Z  (see  paragraph  (e)(2){i)  of  this 
section) 

Example  2.  (i)  Corpciration  M  prnv  ides  a 
statement  to  (iorporation  N  describing  the 
potential  tax  (  onsetjuences  of  a  tvjie  of 
tran.viction.  Corporation  N  pays  Corporation 
M  SW.OOO  for  the  information  about  that  type 
of  transaction   Oirporaimn  M  kinuvs  that 
Corporation  N  will  sell  the  information  to 
Taxpayer  ()  (a  c  orporatiun)  and  Taxpayer  P 
(an  individual),  and  reasonahlv  expet  ts 
Taxpayer  I)  and  Taxpayer  P  to  participate  in 
transactions  of  the  type  that  Corporation  M 
described  to  Corporation  N.  (Corporation  N, 
in  turn,  provides  a  statement  as  to  the 
potential  lax  consetjueiw  es  of  that  tvjie  of 
transaction  to  Taxpaver  ()  ami  Taxpayer  V 
K.it  h  taxpayer  agrees  to  pay  Corporation  N 
Sao. 000  in  (onnection  with  their  respective 
transactions,  and  each  taxpayer  engages  in  a 
separate  transai  tion  (Iransacrtion  O  and 
transai  tion  V.  respectively).  \\  the  time  the 
transactions  are  entered  into,  both 
Corporation  M  and  Oirporation  N  know,  or 
have  rea.son  to  know  that  the  transactions  are 
reportable  transai  tions  under  «»  1.601  l-4T(bl 
of  this  chapter  All  the  persons  who  ac:quire 
an  interest  directly  or  indirectly  in 
transaction  O  are  C  corporations. 

(ii)  Corporation  N  is  not  a  material  advisor 
with  respei  I  tn  transaction  C)  because 
Corporation  N  receives  only  $80,000  in 


connection  with  transaction  O.  which  is  less 
than  the  minimum  fee  for  that  transaction 
(52.50.000).  Corporation  N  is  a  material 
ad\  isor  with  respect  to  transaction  P.  First. 
at  the  time  transaction  P  is  entered  into. 
Corporation  N  knows,  or  has  reason  to  know, 
that  transaction  Pisa  reportable  transaction 
and,  thus,  is  a  potentially  abusive  tax  shelter, 
.Second.  Corporation  N  provides  a  statement 
as  to  the  potential  tax  consequences  of 
transaction  P.  Third.  Corporation  N  receives 
,580,000  in  t;onnection  with  transaction  P, 
which  exceeds  the  minimum  fee  for  that 
transaction  (550,000).  Acrordingly. 
('orporation  N  must  keep  a  list  with  respecl 
to  transaction  P.  The  list  must  contain 
information  about  Taxpayer  P  (see  paragraph 
(e)(2)(ii)  of  this  section). 

(lii)  (Corporation  M  is  not  a  material  advisor 
with  respet:t  to  transaction  O  because 
Corporation  M  receives  only  590,000  in 
connection  with  transaction  O.  which  is  less 
than  the  minimum  fee  for  that  transaction 
($2,50.000).  (Corporation  M  is  a  material 
advisor  with  res  pec  t  to  transaction  P.  First, 
at  the  time  tran.saction  P  is  entered  into. 
Corporation  M  knows,  or  has  reason  to  know. 
that  transaction  Pisa  reportable  transaction 
and.  thus,  is  a  potentially  abusive  tax  shelter. 
Second.  (Corporation  M  provides  a  statement 
as  to  the  potential  tax  consequences  of 
transaction  P.  and  Corporation  M  receives 
590,000  in  connection  with  transaction  P, 
which  exceeds  the  minimum  fee  for  that 
transaction  ($,50,000).  Accordingly, 
(Corporation  M  must  keep  a  list  with  respect 
to  tran.saction  P  The  list  must  contain 
information  about  (Corporation  N  (see 
paragraph  (e)(2)(ii)  of  this  section)  and 
Taxpayer  P  (see  paragraph  (e)(2)(ii)  of  this 
section). 

(3)  Contents — (i)  In  general.  Each  list 
must  contain  the  following 
information — 

(A)  The  name  of  each  transaction  that 
is  a  potentially  abusive  tax  shelter  and 
the  registration  number,  if  any,  obtained 
under  section  6111: 

(B)  The  TIN  (as  defined  in  section 
7701(a)(41)).  if  any,  of  each  transaction; 

((C)  The  name,  address,  and  TIN  of 
each  person  required  to  be  on  the  list; 

(D)  If  applicable,  the  number  of  units 
(i.e..  percentage  of  profits,  number  of 
shares,  etc.)  acquired  by  each  person 
required  to  be  included  on  the  list; 

(E)  The  date  on  which  each  interest 
was  acquired; 

(F)  The  amount  invested  in  each 
transaction  by  each  person  required  to 
be  included  on  the  list; 

(G)  A  detailed  description  of  each 
transaction  that  describes  both  the 
structure  and  its  expected  tax 
consequences; 

(H)  A  summary  or  schedule  of  the  tax 
consequences  that  each  person  is 
intended  or  expected  to  derive  from 
participation  in  each  transaction,  if 
known  by  the  material  advisor; 

(I)  Copies  of  any  additional  written 
materials,  including  tax  analyses  or 
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opinions,  relating  to  each  transaction 
that  have  been  shown  or  provided  to 
any  person  who  acquired  or  may 
acquire  an  interest  in  the  transactions, 
or  to  their  representatives,  tax  advisors, 
or  agents,  by  the  material  advisor  or  any 
related  party  or  agent  of  the  material 
advisor;  and 

(J)  For  each  person,  if  the  interest  in 
the  transaction  was  not  acquired  from 
the  material  advisor  maintaining  the 
list,  the  name  of  the  person  from  whom 
the  interest  was  acquired. 

(ii)  Claims  of  privilege.  In  any  case  in 
which  an  attorney  or  federally 
authorized  tax  practitioner  within  the 
meaning  of  section  7525  is  required  to 
maintain  a  list  with  respect  to  a 
transaction  that  is  a  potentially  abusive 
tax  shelter,  and  that  person  has  a 
reasonable  belief  that  information 
required  to  be  disclosed  under  this 
paragraph  (e)(3)  is  protected  by  the 
attorney-client  privilege  or  by  the 
confidentiality  privilege  of  section 
7525(a),  the  attorney  or  federally 
authorized  tax  practitioner  must  still 
maintain  the  list  of  persons  pursuant  to 
the  requiuments  of  this  section.  When 
the  list  is  requested  by  the  Internal 
Revenue  Service,  as  provided  in 
paragraph  (g)  of  this  section,  the 
material  advisor  may  assert  a  privilege 
claim  subject  to  the  requirements  of  this 
paragraph  (e)(3)(ii). 

(A)  The  claimed  privilege  must  be 
supported  by  a  statement  that  is  signed 
by  the  attorney  or  federally  authorized 
tax  practitioner  under  penalties  of 
perjury,  must  identify  and  describe  (as 
set  forth  in  paragraph  (e)(3)(ii)(B)  of  this 
section)  the  nature  of  each  document  or 
category  of  information  that  is  not 
produced  which  will  allow  the  Service 
to  determine  the  applicability  of  the 
privilege  or  protection  claimed,  without 
revealing  the  privileged  information 
itself,  and  must  include  the  following 
representations  with  respect  to  each 
document  or  category  of  information  for 
which  the  privilege  is  claimed — 

[1)  Specifically  represent  that  the 
information  was  a  confidential 
practitioner-client  communication  and, 
in  the  case  of  inforination  which  a 
federally  authorized  tax  practitioner 
claims  is  privileged  under  section  7525, 
that  the  omitted  information  was  not 
part  of  tax  advice  that  constituted  the 
promotion  of  the  direct  or  indirect 
participation  of  a  corporation  in  any  tax 
shelter  (as  defined  in  section 
6662(d)(2)(C)(iii)):  and 

[2]  Specifically  represent  that  to  the 
best  of  such  person's  knowledge  and 
belief,  all  others  in  possession  of  the 
omitted  information  did  not  disclose  the 
'  omitted  information  to  any  person 
whose  receipt  of  such  information 


would  result  in  a  waiver  of  the 
privilege. 

(B)  Identification  and  description  of  a 
document  or  category  of  information 
includes,  but  is  not  limited  to — 

(1)  The  date  appearing  on  such 
document  or,  if  it  has  no  date,  the  date 
or  approximate  date  that  such  document 
was  created; 

(2)  The  general  nature,  description 
and  purpose  of  such  document  and  the 
identity  of  the  person  who  signed  such 
document,  and.  if  it  was  not  signed,  the 
identity  of  each  person  who  prepared  it; 
and 

(3)  The  identity  of  each  person  to 
whom  such  document  was  addressed 
and  the  identity  of  each  person,  other 
than  such  addressee,  to  whom  such 
document,  or  a  copy  thereof,  was  given 
or  sent. 

(f)  Retention  of  lists.  Each  material 
advisor  must  maintain  the  list  described 
in  paragraph  (e)  of  this  section  for  ten 
years  following  the  date  on  which  the 
material  advisor  last  made  a  statement, 
oral  or  written,  as  to  the  potential  tax 
consequences  of  the  transaction.  If  the 
material  advisor  required  to  prepare, 
maintain,  and  furnish  the  list  is  a 
corporation,  partnership,  or  other  entity 
(entity)  that  has  dissolved  or  liquidated 
before  completion  of  the  ten-year 
period,  the  person  responsible  under 
state  law  for  winding  up  the  affairs  of 
the  entity  must  prepare,  maintain  and 
furnish  the  list  on,behalf  of  the  entity, 
unless  the  entity  submits  the  list  to  the 
Office  of  Tax  Sheher  Analysis  (OTSA) 
within  60  days  after  the  dissolution  or 
liquidation.  If  state  law  does  not  specify 
any  person  as  responsible  for  winding 
up  the  affairs,  then  each  of  the  directors 
of  the  corporation,  the  general  partners 
of  the  partnership,  or  the  trustees, 
owners,  or  members  of  the  entity  are 
responsible  for  preparing,  maintaining 
and  furnishing  the  list  on  behalf  of  the 
entity,  unless  the  entity  submits  the  list 
to  the  Office  of  Tax  Shelter  Analysis 
(OTSA)  within  60  days  after  the 
dissolution  or  liquidation.  The 
responsible  person  must  also  provide 
notice  to  OTSA  of  such  dissolution  or 
liquidation  within  60  days  after  the 
dissolution  or  liquidation.  The  list  and 
the  notice  provided  to  OTSA  may  be 
sent  to:  Internal  Revenue  Service 
LM:PFTG:OTSA.  Large  &  Mid-Size 
Business  Division.  1111  Constitution 
Ave.,  NVV.,  Washington,  DC  20224,  or  to 
such  other  address  as  provided  by  the 
Commissioner. 

(g)  Furnishing  of  lists.  Each  material 
advisor  and  person  responsible  for 
maintaining  a  list  of  persons  must,  upon 
written  request  by  the  Internal  Revenue 
Service,  furnish  the  list  to  the  Internal 
Revenue  Service  within  20  business 


days  after  the  date  of  the  request.  The 
request  is  not  required  to  be  in  the  form 
of  an  administrative  summons.  The  list 
may  be  furnished  to  the  Internal 
Revenue  Service  on  paper,  card  file, 
magnetic  media,  or  in  any  other  form, 
provided  the  method  of  furnishing  the 
list  enables  the  Internal  Revenue  Service 
to  determine  without  undue  delay  or 
difficulty  the  information  required  in 
paragraph  (e)(3)  of  this  section. 

(h)  Designation  agreements.  If  more 
than  one  material  advisor  is  required  to 
maintain  a  list  of  persons,  in  accordance 
with  paragraph  (e)  of  this  section,  for  a 
potentially  abusive  tax  shelter,  the 
material  advisors  may  designate  by 
written  agreement  a  single  material 
advisor  to  maintain  the  list  or  a  porticjn 
of  the  list.  The  designation  of  one 
material  advisor  to  maintain  the  list 
does  not  relieve  the  other  material 
advisors  from  their  obligation  to  furnish 
the  list  to  the  Internal  Revenue  Service 
in  accordance  with  paragraph  (g)  of  this 
section.  The  fact  that  a  material  advisor 
is  unable  to  obtain  the  list  from  any 
designated  material  advisor,  the  fact  that 
any  designated  material  advisor  did  not 
maintain  a  list,  or  the  fact  that  the  list 
maintained  by  any  designated  material 
advisor  is  not  complete,  will  not  relieve 
any  material  advisor  from  the 
requirements  of  this  section. 

(i)  Procedure  for  obtaining  rulings.  A 
person  may  submit  a  request  to  the 
Internal  Revenue  Service  for  a  ruling  as 
to  whether  a  transaction  is  a  potentially 
abusive  tax  shelter  for  purposes  of  this 
section  and  whether  that  person  is  a 
material  advisor  with  respect  to  that 
transaction.  If  the  request  fully  discloses 
all  relevant  facts  relating  to  the 
transaction  (including  all  facts  relevant 
to  the  person's  relationship  to  such 
transaction),  then  the  requirement  to 
maintain  a  list  shall  be  suspended  for 
that  person  during  the  period  that  such 
ruling  request  is  pending  and  for  60 
davs  thereafter;  however,  if  it  is 
ultimately  determined  that  the 
transaction  is  a  potentially  abusive  tax 
shelter,  the  pendency  of  such  a  ruling 
request  shall  not  affect  the  requirement 
to  maintain  the  list,  nor  shall  it  affect 
the  persons  required  to  be  included  on 
the  list  (including  persons  who  acquired 
interests  in  the  potentially  abusive  tax 
shelter  prior  to  and  during  the  pendency 
of  the  ruling  request),  or  the  other 
information  required  to  be  included  as 
part  of  the  list. 

(j)  Effective  date.  This  section  applies 
to  anv  transaction  that  is  a  potentially 
abusive  tax  shelter  entered  into,  or  any 
interest  acquired  therein,  on  or  after 
January  1.  2003.  However,  this  section 
shall  apply  to  any  transaction  that  was 
entered  into,  or  in  which  an  interest  was 
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acquired,  after  February  28.  2000.  if  the 
transaction  becomes  a  listed  transaction 
as  defined  m  §  1  6011-4T  of  this  chapter 
on  or  after  January'  1 ,  2003.  and  is 
subject  to  disclosure  under  §  1  6011^7 
of  this  chapter  Otherwise,  the  rules  that 
apply  with  respect  to  any  other 
transaction  that  is  a  potentially  abusive 
tax  shelter  entered  into,  or  any  interest 
acquired  therein,  on  or  before  Detember 
31,  2002,  are  contained  in  §301.6112- 
IT  in  effect  prior  to  December  31.  2002 
(see  26  CFR  part  301  revised  as  of  April 
1,  2002) 

Robert  E.  Wenzel. 

Deputy  Commissioner  ot  Internal  flevenue 

Approved  October  15.  2002. 
Pamela  P.  Olson, 

Assistant  Secretary  uf  the  Treasury 
|FK  Dof  02-26726  Filed  10-17-02;  3:10  pm) 
BHJJNG  COOE  4«30-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD01 -02-11 61 
RIN2115-AE47 

DrawtNldge  Operation  Regulations; 
Passaic  River,  NJ 

AGENCY:  Coast  Guard,  DOT 
ACHOfl:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  drawbridge 
operation  regulations  that  govern  the 
Routes  1  &  9  (Lincoln  Highway)  Bridge, 
at  mile  1.8,  across  the  Passaic  River  at 
Newark,  New  Jersey.  This  temporary 
change  to  the  drawbridge  operation 
regulations  will  allow  the  bridge  to 
remain  in  the  closed  position  from  9 
p.m.  on  Friday  through  5  a.m.  on 
Monday,  for  twelve  weeks,  beginning 
Friday.  October  25,  2002  through 
Monday,  January  13.  2003  This  action 
is  necessary  to  facilitate  maintenance  at 
the  bridge. 

DATES:  This  rule  is  effective  from 
October  25,  2002  through  January  13, 
2003 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (CX;D01-02- 
116)  and  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District.  Bridge  .Administration  (Jffice. 
408  Atlantic  .\venue  Bostfui. 
Massachusetts.  02110-3350.  between  7 
a.m.  and  3  p.m..  Monday  through 
Friddv.  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joe  Area,  Project  Officer,  First  Coast 
Guard  District.  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  IJ.S.C.  553(b)(B).  the 
C'oast  (iuard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM  and  under 
5  U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

The  bridge  deck  is  severely 
deteriorated  and  must  be  replaced  with 
all  due  speed.  The  deck  repairs  must  be 
performed  on  weekends  because  heavy 
vehicular  traffic  during  the  weekdays 
prohibits  the  necessary  lane  closures 
required  to  perform  the  deck  repairs. 
The  Cioast  Guard  believes  the  weekend 
closures  are  reasonable  because  the 
bridge  normally  does  not  open  during 
the  months  from  October  through 
January. 

Due  to  the  critical  need  to  perform 
these  emergency  deck  repairs,  any  delay 
encountered  in  this  regulation's 
effective  date  would  be  unnecessary  and 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  perform 
these  repairs. 

Background  and  Purpose 

The  Route  1  &  9  (Lincoln  Highway) 
Bridge  has  a  vertical  clearance  of  40  feet 
at  mean  high  water  and  45  feet  at  mean 
low  water  The  existing  regulations  at  33 
CFR  117  739(b)  require  the  draw  to  open 
on  signal  after  at  least  a  four-hour 
advance  notice  is  given. 

The  bridge  owner,  the  New  Jersey 
Department  of  Transportation,  asked  the 
Coast  Ciuard  to  temporarily  change  the 
drawbridge  operation  regulations  to 
allow  the  bridge  to  remain  in  the  closed 
position  on  weekends  from  9  p.m.  on 
Friday  through  5  a.m.  on  Monday, 
beginning  Friday  October  25,  2002 
through  January  13,  2003,  to  facilitate 
the  replacement  of  the  open  grid  deck 
at  the  bridge.  The  deck  is  severely 
deteriorated  and  must  be  replaced  with 
all  due  speed.  The  work  will  be 
performed  on  weekends  because 
vehicular  traffic  is  extremely  heavy 
during  the  weekdays,  prohibiting  the 
netessarv  lane  closures  required  to 
perform  the  repair  work.  The  bridge 
normally  has  no  requests  to  open 
October  through  January.  The  Coast 
(Juard  believes  the  bridge  closures  are 
reasonable  due  to  the  critical  need  to 
repair  the  bridge  decking  and  the  lack 
of  vessel  traffic. 


Discussion  of  Rule 

In  §  117.739  paragraph  (b)  will  be 
suspended  and  a  new  paragraph  (q)  will 
be  added  to  allow  the  Route  1  &  9 
(Lincoln  Highway)  Bridge  to  remain  in 
the  closed  position  from  9  p.m.  on 
Friday  through  5  a.m.  on  Monday,  from 
October  25.  2002  through  January  13, 
2003. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3),  of 
that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040;  February  26,  1979). 

This  conclusion  is  based  on  the  fact 
that  the  bridge  has  historically  had  no 
requests  to  open  during  the  effective 
period  of  this  temporary  final  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities "  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b),  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  has  historically  had  no 
requests  to  open  during  the  effective 
period  of  this  temporary  final  rule. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined'that  it  does  not  have 
implications  for  federalism. 
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Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  enviroiunental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  Ml6475.ld,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  ;}3  U.S.C.  499:  49  CFR  1.4fi:  .33 
CFR  1.05-l(g);  section  117.2.5.0  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  .5039. 

§117.739    [Amendedl 

2.  From  October  25,  2002  through 
January  13,  2003,  in  §  117.739, 
paragraph  (b)  is  suspended  and  a  new 
paragraph  (q)  is  added,  to  read  as 
follows: 

§  1 1 7.739    Passaic  River, 


(q)  The  draw  of  the  Routes  1  &  9 
(Lincoln  Highway)  Bridge,  mile  1.8.  at 
Newark,  shall  open  on  signal  if  at  least 
a  four-hour  advance  notice  is  given; 
except  that,  from  9  p.m.  on  Friday 
through  5  a.m.  on  Monday,  from 
October  25,  2002  through  January  13, 
2003,  the  draw  need  not  open  for  the 
passage  of  vessel  traffic. 

Dated:  October  4.  2002. 
J.L.  Grenier, 

Captain.  I'.S.  Coast  Guard.  Acting 
Commander.  First  (kxist  Guard  District. 
|FR  Doc:.  02-26719  Filed  10-21-02:  H:4.')  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01 -02-0921 
RIN211&-AA97 

Security  Zone;  Seabrook  Nuclear 
Power  Plant,  Seabrook,  New 
Hampshire 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  security  zone 
around  the  Seabrook  Nuclear  Power 
Plant  in  Seabrook.  Now  Hampshire. 
This  security  zone  will  close  off  public 
access  to  all  land  and  waters  within 
250-yards  of  the  waterside  property 
boundary  of  the  plant.  This  action  is 
necessary  to  ensure  public  safety  and 
prevent  sabotage  or  terrorist  acts.  Entry 
into  this  security  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Portland.  Maine. 
DATES:  This  rule  is  effective  November 
15.  2002. 

ADDRESSES:  Comments  and  materials 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGDOl-02-092  and  will  be 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Portland  between 
the  hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  R.  F.  Pigeon, 
Port  Operations  Department.  Marine 
Safety  Office  Portland  at  (207)  780- 
3092.' 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  July  31.  2002.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Security  Zone:  Seabrook 
Nuclear  Power  Plant.  Seabrook,  NH"  in 
the  Federal  Register  (67  FR  49643).  We 
received  no  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

This  final  rule  will  make  permanent 
a  temporary  security  zone  entitled 
"Security  Zone:  Seabrook  Nuclear 
Power  plant,  Seabrook,  New 
Hampshire"  published  on  December  31. 
2001  in  the  Federal  Register  (66  FR 
67487).  That  temporary  rule  established 
a  security  zone  with  identical 
boundaries  to  this  rule.  That  temporary 
rule  originally  was  effective  until  June 
15,  2002.  The  effective  period  was 
extended  until  August  15.  2002  by  a 
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rulemaking  with  the  same  title 
published  on  MdV  H.  2002  in  the 
Federal  Register  (67  FR  30807).  The 
effective  date  was  further  extended  until 
November  15.  2002  bv  a  rulemaking 
with  the  same  title  published  on  August 
13,  2002  in  the  Federal  Register  ((>7  FK 
52607). 

Under  5  U.S.C.  553(d)(3).  we  find  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register  The 
measures  contemplated  by  the 
temporary-  final  rule  and  this  rule  are 
intended  to  prevent  possible  terrorist 
attacks  against  the  Seabrook  Nuclear 
Power  Plant  and  are  needed  to  protect 
the  facility,  persons  at  the  facility,  the 
public  and  the  surrounding 
communities  from  subversive  activity, 
sabotage  or  possible  terrorist  attacks, 
either  from  the  water  or  by  access  to  the 
facility  bv  utilizing  public  trust  lands 
between  the  low  and  high  water  tide 
lines.  Without  an  effective  date  for  this 
rule  of  November  15,  2002,  no  measure 
would  be  in  place  to  provide  such 
protection  for  Seabrook  Nuclear  Power 
Plant,  and  another  extension  of  the 
temporary  rule  would  be  required. 
Accordingly,  in  order  to  ensure 
continued  protection  of  Seabrook 
Nuclear  Power  Plant,  this  rule  must  take 
effect  upon  expiration  of  the  temporary 
rule 

Background  and  Purpose 

On  September  11.  2001,  terrorists 
launched  attacks  on  commercial  and 
public  structures  (airplanes,  the  World 
Trade  Center  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia)  killing 
large  numbers  of  people  and  damaging 
properties  of  national  significance. 
Based  on  warnings  given  by  national 
security  and  intelligence  officials  that 
there  is  an  increased  risk  that  further 
subversive  or  terrorist  activity  mav  be 
launched  against  the  United  States,  a 
permanent  security  zone  is  being 
established  to  safeguard  the  Seabrook 
Nuclear  Power  Plant,  persons  at  the 
facility,  the  public  and  surrounding 
communities  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
events  of  a  similar  nature  The  Seabrook 
Nuclear  Power  Plant  presents  a  possible 
target  of  terrorist  attack  due  to  the 
potential  catastrophic  impact  nuclear 
radiation  would  have  on  the 
surrounding  area,  its  large  destructive 
potential  if  struck,  and  its  proximity  to 
a  population  center.  This  security  zone 
prohibits  entry  into  or  movement  within 
the  specified  area 

This  final  rule  establishes  a  security 
zone  in  all  land  and  waters  within  250 
yards  of  the  waterside  property 
boundary  of  Seabrook  Nuclear  Power 


Plant  identified  as  follows:  beginning  at 
position  42'53'58''  N,  070'51'06"  W  then 
running  along  the  property  boundaries 
of  Seabrook  Nuclear  Power  Plant  to  its 
positi(m  42  53'46''  N,  070  51'06"  W. 
This  final  rule  is  necessary  to  provide 
permanent  protection  of  the  waterfront 
areas  of  the  Seabrook  Nuclear  Power 
Plant. 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  security  zone 
at  anv  time  without  the  permission  of 
the  Captain  of  the  Port,  Portland,  Maine. 
Each  person  or  vessel  in  a  security  zone 
shall  obf^k'  any  direction  or  order  of  the 
Captain  of  the  Port  or  designated  Coast 
Guaid  representative  on-scene.  The 
Captain  of  the  Port  may  take  possession 
and  control  of  any  vessel  in  a  security 
zone  and/or  remove  any  person,  vessel, 
article  or  thing  from  a  security  zone.  No 
person  may  board,  take  or  place  any 
article  or  thing  on  board  any  vessel  or 
waterfront  facility  in  a  security  zone 
without  permission  of  the  Captain  of  the 
Port. 

Any  violation  of  this  security  zone 
herein  is  punishable  by,  among  others, 
c:ivil  penalties  (not  to  exceed  $25,000 
per  violation,  where  each  day  of  a 
continuing  violation  is  a  separate 
violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$250,000),  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 

Discussion  of  Comments  and  Changes 

No  changes  have  been  made  to  the 
rule  as  published  in  the  notice  of 
proposed  rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  February  26,  1979). 

We  expect  the  economic  impact  of 
this  final  rule  to  be  so  minimal  that  a 
full  regulatory  evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary 
for  the  following  reasons:  there  is  ample 
room  for  vessels  to  navigate  around  the 
zone,  notifications  will  be  made  to  the 
local  maritime  community,  and  signs 
will  be  posted  informing  the  public  of 
the  boundaries  of  the  zone  No 
comments  or  letters  have  been  received 
from  the  public  or  any  governmental 


agencies  concerning  the  temporary 
security  zones  currently  in  effect. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  final  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  the  reasons  enumerated  in  the 
Regulatory  Evaluation  section  above,  we 
feel  that  this  security  zone  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
can  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
complicince  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 
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Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and      ' 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energv  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows; 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.106  to  read  as  follows: 

§  165.106  Security  Zone:  Seabrook 
Nuclear  Power  Plant,  Seabrook,  New 
Hampshire. 

(a)  Location.  The  following  area  is  a 
security  zone:  All  land  and  waters 
within  250  yards  of  the  waterside 
property  boundary  of  Seabrook  Nuclear 
Power  Plant  identified  as  follows: 
beginning  at  position  42°53'58"  N, 
070°51'06"  W  then  running  along  the 
property  boundaries  of  Seabrook 
Nuclear  Power  Plant  to  position 
42°53'46"  N,  070°51'06"  W.  All 
coordinates  reference  1983  North 
American  Datum  (NAD  83). 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entry  into  or  movement 
within  this  zone  is  prohibited  unless 
authorized  bv  the  Captain  of  the  Port. 
Portland,  Maine  (COTP). 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port. 
Portland,  Maine  or  designated  on-scene 
U.S.  Coast  Guard  patrol  personnel.  On- 
scene  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard  on 
board  Coast  Guard.  Coast  Guard 
Auxiliary,  local,  state  and  federal  law 
enforcement  vessels. 

(3)  No  person  may  swim  upon  or 
below  the  surface  of  the  water  within 
the  boundaries  of  this  security  zone. 


Dated:  October  9.  2002. 
M.P.  O'Malley. 

Commander.  U.S.  Coast  Guard.  Captain  of 

the  Port,  Portland.  Maine. 

|FR  Doc.  02-26818  Filed  10-21-02;  8:45  ami 

BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[Docket  WA-02-001;  FRL-7397-1] 

Finding  of  Attainment  for  PMio;  Wallula 
PMio  Nonattalnment  Area,  Washington 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  has  determined  that  the 
Wallula  nonattalnment  area  in 
Washington  has  attained  the  National 
Ambient  Air  Quality  Standards  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  or  equal  to  a 
nominal  ten  micrometers  as  of 
December  31,  2001.  as  required  by  the 
Clean  Air  Act. 

DATES:  This  rule  will  become  effective 
on  November  21.  2002. 
ADDRESSES:  Copies  of  all  information 
supporting  this  action  are  available  for 
public  inspection  and  copying  between 
8;30  a.m.  and  3:30  p.m..  Pacific 
Standard  Time  at  EPA  Region  10.  Office 
of  Air  Quality,  10th  Floor,  1200  Sixth 
Avenue,  Seattle,  Washington  98101.  A 
reasonable  fee  may  be  charged  for 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Deneen,  Office  of  Air  Quality. 
EPA  Region  10.  1200  Sixth  Avenue. 
Seattle  Washington.  98101,  (206)  553- 
6706. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  September  3,  2002,  EPA  solicited 
public  comment  on  a  proposal  to  find 
that  the  Wallula  nonattainment  area  had 
attained  the  National  Ambient  .Mr 
Quality  Standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  of  less  than  or  equal  to  10 
microns  (PMu,)  by  the  attainment  date 
of  December  31.  2001,  as  required  by  the 
Clean  Air  Act.  See  67  FR  56249. 

The  Wallula  area  was  designated 
nonattainment  for  PM,,,  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  Clean  Air  Act  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (Act  or  C.A.A)  with 
an  attainment  date  of  December  31. 
2001.  See  40  CFR  81.348  (PM,,,  Initial 
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Nonattainment  Areas);  sff  also  56  FK 
56694  (November  6,  1991).  EPA  later 
granted  the  area  a  temporary  waiver  nf 
the  moderate  area  attainment  date, 
which  extend€;d  the  attainment  date  tn 
December  31.  1997.  See  62  FR  3800 
(Ianuar\'  27.  1997). 

On  February  9.  2001.  EPA  made  a 
final  determination  that  the  Walhila 
area  had  not  attained  the  PM     standard 
by  the  moderate  area  attainment  date  of 
December  U.  1997  Sef  66  FR  9663 
(Februan,  9,  2001)  (final  action).  (65  FR 
69275  (November  16.  2000)  (proposed 
action)  EPA  made  this  determination 
based  on  air  quality  data  for  calendar 
years  1995.  1996.  and  1997   .^s  a  result 
of  that  finding,  the  VVallula  PM,,. 
nonattainment  area  was  reclassified  by 
operation  of  law  as  a  serious  PM,,, 
nonattainment  area  effective  March  12. 
2001,  with  an  attainment  date  of 
December  J 1 .  200 1    .S>p  sections 
188(b)(2)(A)  and  188(c)(2). 

Pursuant  to  sections  179(c)  of  the 
C.\.\.  we  have  the  responsibilitv  of 
determinins.;  within  six  months  of  the 
applicable  attainment  date  whether, 
based  on  air  quality  data.  PMm 
nonattalnm^'nt  art-as  attained  the  PMki 
N.A.AQS  hv  the  attainment  date. 
Determinations  under  section  179(c)(1) 
of  the  Act  are  to  be  based  upon  the 
area's  "air  quality  as  of  the  attainment 
date."  Three  t:onsecutive  years  of  air 
quality  data  are  generally  required  to 
show  attainment  of  the  annual  and  24- 
hour  standards  for  PMi.i.  See  40  f'FR 
part  50  and  appendix  K 

.\s  discussed  in  the  proposal,  the 
Wallula  monitor  recorded  no  violations 
of  the  annual  PM,,,  standard  for  the 
thr£?e-year  permd  from  1999  though 
2001.  EP.A  therefore  proposed  to 
determine  that  the  Wallula  area  attained 
the  annual  PM,.i  standard  as  of  the 
serious  area  attainment  date  of 
December  31 .  2001    ,SVe  67  FR  56250. 

With  respect  to  the  24-hour  PMi,, 
standard,  there  were  two  exceedences  of 
the  24-hour  PM,,,  standard  recorded  at 
the  VVallula  monitor  during  the  period 
of  1999  through  2001    .A  idncentration 
of  297  |ig/m'  on  lune  23.  1999.  and  a 
concentration  of  215  ng/m'  on  August 
10.  2000  '  Washington  flagged  both  uf 
these  exceedances  as  attributable  to  lugh 
wind  "natural  events."  Under  section 
107(d)(4)(B)(ii)  of  the  CAA  and  40  CFR 
part  50,  appendix  K,  section  2  4. 
specifii  e\(  (vdances  due  to 
uncontrollable  natural  events,  such  as 
unusually  high  winds,  may  be 
discounted  or  excluded  entirely  from 


'  Becausw  Ihe  Wallula  munilor  is  sthi-Uuled  In 
sample  only  orw  e  everv  su  days,  each  intr.isurf'd 
exceedance  is  generally  counted  as  six  exp«i  Iml 
ex(:e<>dan<:es  and  would  {generally  represeni  a 
violation  of  the  24-hour  PM,<,  standard. 


(le(  i.sion>  regarding  an  area's  air  quality 
status  in  afipropriate  circumstances.  See 
Memorandum  from  EPA's  Assistant 
.Administrator  for  .\ir  and  Radiation  to 
E\\\  Regional  .Mr  Directors  entitled 
"Areas  ,\ffected  bv  Natural  Events." 
dated  Mav  30.  1996  (EPA's  Natural 
Events  Policy).  EPA  has  stated  that  it 
will  treat  ambient  PM,,,  exceedances 
caused  by  dust  rai.sed  by  unusually  high 
winds  as  due  to  uncontrollable  natural 
events  (and  thus  excludable  from 
attainment  dettirminations)  if  either  (1) 
the  dust  originated  from 
nonanthropogenic  sources  or  (2)  the 
dust  originated  from  anthropogenic 
sources  controlled  with  best  available 
i:ontrol  measures  (BACIM).  See  Natural 
Events  [^)licy.  pp.  4-5. 

As  discussed  in  detail  in  the  proposal, 
based  on  information  submitted  by 
Washington  .md  other  information 
available  to  EP.\,  EP.\  proposed  to  find 
that  the  exceedances  that  occurred  on 
lune  23,  1999  and  August  10.  2000.  as 
well  as  two  previous  exceedances  on 
lune  21,  1997  and  lulv  10,  1998  (which 
had  also  been  flagged  by  Washington  as 
high  wind  events),  qualifv'  as  high  wind 
natural  events  under  EP.A's  Natural 
Events  Policy.  Therefore.  EP.A  proposed 
to  e.xclude  the  1999  and  2000 
exceedences  from  consideration  in 
deternuning  whether  the  Wallula  PMm, 
nonattainment  area  attained  the  24-hour 
as  of  December  31.  2001  and  to  find  that 
the  area  had  attained  the  24-h()ur  PM,,, 
standard  as  of  that  date.  See  67  FR 
56250-56252   EP.-\  noted,  however,  that 
identification  and  application  of  BACM 
for  agricultural  lands  is  exolving  and 
that  Ei'.A  expiM  ts  Washington  to 
continue  efforts  m  identifying  and 
implementing  B,\(;M  on  sources  of 
agricultural  windblown  dust  in  the 
VVallula  .irea  in  order  for  future 
exceedances  ( ciused  hv  high  winds  to  be 
characterized  as    natural  events  "  and 
excluded  in  attainment  determinations. 
See  67  FR  56252.  EPA  received  no 
comments  in  response  to  its  September 
3.  2002  proposal. 

II.  Final  .\ction 

i;)'A  li.i-  determined  that  the  VVallula 
I'.M      nonattainment  area  attained  the 
PM;i  N.\.\Q.S  as  of  the  serious  area 
attainment  date  of  December  31,  2001 
,ni(i  th.it  the  exceedances  that  occurred 
nil  lune  21.  1997,  |ulv  10,  1998,  lune  23. 
1 '('('(   ,iii(i  .\ugust  10.  2000  qualify  as 
hit;li  uiiid  natural  events  under  EPA's 
Natural  Events  Policy 

(ousistenl  with  (;.\.\  section  188.  the 
VVallula  nonatt.miment  area  will  remain 
a  seriou.s  PMn,  nonattainment  area,  but 
will  avoid  the  additional  planning 
reijuiremeiits  that  apply  to  serious  PM,,, 
nonattainment  areas  that  fail  to  meet  the 


attainment  date  under  section  189(d)  of 
the  CAA.  This  finding  of  attainment 
should  not  be  confused  with  a 
redesignation  to  attainment  under  CAA 
section  107(d).  Washington  has  not 
submitted  a  serious  area  plan  for  the 
Wallula  area  that  meets  the 
requirements  of  section  189(b)  of  the 
CAA.  In  addition,  Washington  has  not 
submitted  a  maintenance  plan  as 
required  under  section  175(A)  of  the 
CAA  or  met  the  other  CAA  requirements 
for  redesignations  to  attainment.  The 
designation  status  in  40  CFR  part  81 
will  remain  serious  nonattainment  for 
the  Wallula  PMm  nonattainment  area 
until  such  time  as  Washington  meets  the 
(;AA  requirements  for  redesignations  to 
attainment. 

III.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
5 1 735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  makes  a 
determination  based  on  air  quality  data 
and  does  not  impose  any  requirements. 
.Xccordingly,  the  Administrator  certifies 
that  this  finding  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  Because  this  finding 
does  not  impose  any  enforceable  duty, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  finding  also  doer  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  tbe  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.xecutive  Order  13132  (64  FR  43255. 
.August  10.  1999).  This  action  merely 
makes  a  determination  based  on  air 
quality  data  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
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and  responsibilities  established  in  the 
Clean  Air  Act.  This  finding  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  because  this 
action  does  not  involve  technical 
standards.  This  finding  does  not  impose 
an  information  collection  burden  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  23, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
.  review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  CAA 
section  307(b)(2). 

List  of  Subjects  in  40  CFR  Part  81 

Envirorunental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:  October  10.  2002. 
Ronald  A.  Kreizenbech, 

Acting  Regional  Administrator.  Region  10. 
|FR  Doc.  02-26847  Filed  10-21-02;  8:45  am] 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2508;  MB  Docket  No.  02-105;  RM- 
10396] 

Radio  Broadcasting  Services; 
Boonvllle,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making.  67  FR  39935 
(June  11,  2002),  this  document 
substitutes  Channel  300A  for  the  vacant 
Channel  241A  allotment  at  Boonville. 
CaHfomia,  thus  allowing  Station 
KRSH(FM)  to  increase  its  power  to 
meximum  Class  A  (equivalent)  FM 
facilities  on  Channel  240A  at 
Healdsburg,  California.  The  coordinates 
for  Channel  300A  at  Boonville  are  39- 
01-33  North  Latitude  and  123-29-33 
West  Longitude,  with  a  site  restriction 
of  11.2  kilometers  (7  miles)  west  of 
Boonville. 

DATES:  Effective  November  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-105, 
adopted  September  25,  2002,  and 
released  October  4,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II.  445  12th  Street.  SW.  Room  CY-A257, 
Washington,  DC  20554.  The  document 
may  also  be  piu"chased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202 
863-2893.  facsimile  202  863-2898,  or 
via  e-mail:  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C,  154.  30.3.  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 


amended  by  adding  Channel  300A  at 
Boonville.  and  removing  Channel  241 A 
at  Boonville. 

Federal  Communirations  Commission. 
)ohn  A.  Karousos, 

.Assistant  Chief.  Audio  Division.  Media 

Bureau. 

IFR  Doc.  02-26775  Filed  1U-21-U2;  «:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2507;  MB  Docket  No.02-185:  RM- 
10463] 

Radio  Broadcasting  Services; 
Balmorhea,  TX 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
283C  to  Balmorhea,  Texas,  in  response 
to  a  petition  filed  bv  Linda  Crawford. 
See  67  FR  50850,  August  6.  2002.  The 
coordinates  for  Channel  283C  at 
Balmorhea  are  31-08-42  and  103-36- 
54.  There  is  a  site  restriction  21.7 
kilometers  (13.5  miles)  northeast  of  the 
community.  Concurrence  of  the 
Mexican  Government  has  been  received 
for  the  allotment  of  Channel  283C  at 
Balmorhea.  With  this  action,  this 
proceeding  is  terminated.  A  filing 
window  for  Channel  283C  at  Balmorhea 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  this  allotment  for 
auction  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

DATES:  Effective  November  18.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  02-185, 
adopted  September  25,  2002,  and 
released  October  4,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Information  Center.  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington.  DC: 
20554,  (202)  863-2893.  facsimile  (202) 
863-2898,  or  via  e-mail: 
qualexint%aol  .com . 
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List  of  Subjects  in  47  CFR  Part  TJ 

Radio.  Radio  broadcasting. 

Part  73  of  titJP  47  of  tho  Code  of 
Federal  Regulatiun.s  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1   The  authority  citation  for  part  7:\ 
continues  to  read  as  follows: 

Aulhority:  47  U  S  C  154.  303.  334  and  33fi. 
§  73.202     [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 

Alliitmciits  undfT  Texas,  is  amended  In 
adding  Baimorhea.  Channel  28JC. 

Federal  Commtinirations  Lommis.sion. 

|ohn  \.  Karousos. 

Assistant  LhifJ.  Audio  Division.  Media 

Buivau. 

IKK  Do<    02-2fi77e>  Filed  10-21-02;  8:4.5  ami 

BILLING  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2224:  MM  Docket  No  00-18.  RM- 
9790] 

Radio  Broadcasting  Services; 
Barnwell,  SC,  and  Douglas,  East 
Dublin,  Pembroke,  Pulaski,  Statesboro, 
Swainsboro,  Twin  City,  and 
Wlllacooche,  GA 

AGENCY:  Federal  ("omniiinic  atimis 
Commission. 

ACTION:  Final  rule;  grant  of  petition  for 
reconsideration. 


SUMMARY:  This  document  grants  a 
Petition  for  Reconsideratiim  filed  bv 
Multi-Service  Corporation  .Small 
directed  to  the  Hfpnri  and  Ordtr  in  this 
proceeding  which  substituted  Channel 
257C1  for  Channel  256C3  at  Barnwell. 
South  Carolina,  n>allotted  ('hannej 
2.t7('1  to  Pembroke,  (leorgia.  and 
modified  the  license  of  Station  VVBAW 
to  spe(  ifv  operation  on  C'hannel  257(!l 
at  Pembroke  The  Rrport  (ind  Ordtr  also 
allotte(i  f'hannel  256C3  to  Barnwell  as 
a  replacement  service.  5pe  bb  FR  5559b. 
November  2.  2001   Specifically,  this 
document  modified  the  Report  and 
Order  to  the  extent  of  withholding 
program  test  authority  for  the  Channel 
2S7C"1  allotment  in  Pembroke  until  the 
ultimate  permittee  of  the  Channel  256C.1 
allotment  at  Barnwell  commences 
operation.  With  this  action,  the 
proceeding  is  terminated 

DATES:  Effective  October  22,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ha\ne.  Mas.->  Media  Bureau  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s\  iiopsis  ol  the  Commission's 
Memnrandum  Opinion  and  Order  in 
MM  Model  No  OO-IH.  adopted 
September  4.  2002.  and  released 
October  4.  2002.  The  full  text  of  this 
decision  is  available  for  inspection  and 
(  opving  (iuriii'4  normal  business  hours 
in  the  F(;C  Keteii'n(  >■  Informatiim  Center 
at  Portals  II.  CV-.\Jf")7.  445  12th  Street. 
S\V  .  Washington.  DC;  The  complete 
(e\t  of  this  del  ision  mav  also  be 
purchased  from  the  ( iommission's  copy 
contractor.  Qualex  International.  Portals 
II.  445  12th  Street.  SW  .  Room  CY-B402. 
Washington.  IX;  20554.  telephone  (202) 
863-2893.  facsimile  (202)  8b3-2898,  or 
via  e-mail  qunlixint'&idul.com.  ^ 

Fnilera!  (!<imnuiiii(  ations  Commission. 

John  \.  karousos. 

Assistant  (^hic't.  Audio  Division.  Media 

Burviiu. 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-2002- 12065] 

RIN2127-AI88 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTS.M,  DOT 

ACTION:  Interim  final  rule:  request  for 

( (immenls 


SUMMARY:  This  document  amends  our 
(  hild  restraint  standard  to  facilitate  the 
safe  transportation  of  ()reschool  and 
sjtecial  needs  (  hildren  through  the 
manufacture  and  use  of  vests  that  hold 
the  t  hildren  in  place  during  a  c:rash. 
Vests  and  other  tvpes  of  child  restraints 
are  (  iirreiitlv  prohibited  by  the  standard 
from  having  anv  means  designed  for 
attaching  the  system  to  a  vehicle  seat 
bai  k  Effective  immediately,  all  vests 
that  are  manufactured  for  use  on  school 
bus  seats  are  excluded  from  the 
prohibition   Effective  February  1.  2003, 
the  e\(  lusion  IS  limited  to  the  vests  that 
ln'ar  a  warning  label  informing  users 
that  the  vest  must  bt;  used  imlv  on 
s«  hool  bus  seats,  and  that  the  entire  seat 
directly  behind  the  child  wearing  the 
seat-mounted  vest  must  be  either 
unoccupied  or  occupied  by  restrained 


passengers.  The  agency  also  requests 
comments  on  this  amendment. 

This  document  responds  to  a  petition 
for  rulemaking  from  a  vest 
manufacturer.  NHTSA  has  determined 
that  the  requested  amendment  would 
facilitate  the  .safe  transportation  of 
preschool  and  special  needs  children. 

NHTSA  is  malting  the  amendment 
final  bv  this  document  on  an  interim 
basis  because  of  the  pressing  need  to 
permit,  early  in  the  school  year,  the 
manufacture  and  sale  of  restraints  that 
can  be  used  to  transport  these  children. 
The  exclusion  terminates  on  December 
1 .  2003.  After  reviewing  the  comments 
received  on  this  document.  NHTSA  will 
decide  whether  to  exclude  these  vests 
from  the  prohibition  on  a  permanent 
basis. 

DATES:  This  rule  is  effective  (Mober  22. 
2002  and  expires  on  December  1.  2003. 
Comments  must  be  received  by 
December  23.  2002. 
ADDRESSES:  You  may  submit  your 
comments  in  writing  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Alternatively,  you  may  submit 
your  comments  electronically  by  logging 
onto  the  Docket  Management  System 
Web  site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/kifo"  to 
view  instructions  for  filing  your 
comments  electronically.  Regardless  of 
how  you  submit  your  comments,  you 
should  mention  the  docket  number  of 
this  document.  You  may  call  Docket 
Management  at  202-366-9324.  You  may 
visit  the  Docket  from  10  a.m.  to  5  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
nonlegal  issues:  Mr.  Tewabe  Asebe. 
Office  of  Rulemaking.  NVS-113. 
telephone  (202)  366-2365.  For  legal 
issues:  Ms.  Deirdre  Fujita.  Office  of 
(^hief  Counsel.  NCC-112.  telephone 
(202)  366-2992.  Both  can  be  reached  at 
the  National  Highway  Traffic  Safety 
Administration.  400  Seventh  St..  SVV.. 
Washingtim.  DC  20590. 
SUPPLEMENTARY  INFORMATION: 
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h.  Unfunded  Mandates  Reform  Act 
V.  Submission  of  Comments 

I.  Introduction 

This  document  amends  Standard  No. 
213,  "Child  Restraint  Systems"  (49  CFR 
§  571.213),  to  modify  S5.3.1  of  the 
standard  on  an  interim  basis.  This 
document  also  solicits  comments  on 
this  amendment. 

This  rulemaking  involves  a  type  of 
child  restraint  system  that  is  commonly 
known  as  a  "vest."  A  vest  restraint 
system  consists  primarily  of  flexible 
material,  such  as  straps,  webbing  or 
similar  material,  and  that  does  not 
include  a  rigid  seating  structure  for  the 
child.  Vest  restraints  are  also  called 
"harnesses."  Standard  No.  213  uses  the 
term  "harness"  in  specifying 
requirements  for  this  type  of  child 
restraint  system.  We  consider  the  terms 
"vest"  and  "harness"  to  be 
interchangeable.  We  use  the  term  "vest" 
in  this  notice  to  the  extent  that  a 
manufacturer  uses  the  term  in  naming 
its  product,  or  when  a  member  of  the 
public  uses  the  term  to  describe  a 
restraint.  In  the  regulatory  text  for  this 
interim  final  rule,  we  have  a  definition 
of  "harness,"  since  "harness"  is  already 
used  in  the  standard  rather  than  "vest." 
Again,  however,  the  terms  are 
synonymous. 

II.  Background 

On  August  31 ;  2001,  NHTSA  issued  a 
letter  to  Ms.  Kathy  Durkin  (Hold  Me 
Tight  Products),  interpreting  Standard 
No.  213  with  respect  to  a  passenger 
support  vest  for  use  on  school  buses. 
Ms.  Durkin  had  asked  whether  her 
product  was  a  child  restraint.  The 
product  was  a  vest  that  had  straps  that 
"wrap  the  seat  back  and  are 
independent  of  the  seat  belt."  In  the 
course  of  explaining  that  the  product 
was  a  "child  restraint  system"  subject  to 
the  standard,  NHTSA  discussed  S5.3.1. 
which  states:  "Except  for  components 
designed  to  attach  to  a  child  restraint 
anchorage  system,  each  add-on  child 
restraint  system  shall  not  have  any 
means  designed  for  attaching  the  system 
to  a  vehicle  seat  cushion  or  vehicle  seat 
back*   *   *."  Child  restraints  are 
prohibited  from  attaching  to  the  vehicle 
seat  back  because  they  will  load  the  seat 
back  in  a  crash.  The  seat  back  might  not 
be  able  to  withstand  the  additional  load 
applied  to  it  by  an  attached,  occupied 
child  restraint.  NHTSA  concluded  the 
letter  by  stating  that  child  restraints  that 
are  designed  to  attach  to  a  vehicle  seat 
back  do  not  meet  S5.3.1. 

After  it  issued  the  interpretation 
letter.  NHTSA  was  informed  by  many 
school  districts  and  school  bus 
operators  that  they  were  already  using 


products  that  wrap  around  the  vehicle 
seat  back  ("seat-mounted  vests").  They 
told  NHTSA  that  the  vests  were  widely 
used  to  transport  many  different 
populations  of  children,  including 
preschoolers,'  children  who  need  help 
sitting  upright,  and  children  who  need 
to  be  physically  restrained  because  of 
physical  or  behavioral  needs.  The  vests 
were  popular  with  the  pupil 
transportation  administrators  and 
operators  because  the  restraints  do  not 
use  a  seat  belt  to  attach  to  the  vehicle. 
Thus,  they  can  be  used  on  large, 
compartmentalized  school  buses 
notwithstanding  the  absence  of  seat 
belts.  (Compartmentalization  provides 
passenger  crash  protection  without  the 
need  for  seat  belts  by  surrounding 
passengers  with  sturdy,  high-backed 
and  well-padded  seats.)  The 
administrators  and  operators  said  that  if 
seat-mounted  vests  were  unavailable. 
they  would  have  great  difficulty  in 
transporting  their  children.  They  might 
have  to  replace  some  of  the  bus  seats  in 
their  fleet  with  seats  that  have  belts, 
purchase  additional  school  buses,  or 
purchase  conventional  child  safety  seats 
(and  train  personnel  on  installing  them 
and  find  storage  space  for  storing  them), 
all  at  considerable  cost.  Some  indicated 
that  if  seat-mounted  vests  were 
unavailable,  they  might  not  restrain 
their  children  with  any  kind  of  child 
restraint  system  at  all. 

On  March  4,  2002.  Ms.  Constance  S. 
Murray,  president  of  E-Z-ON, 
submitted  a  petition  for  rulemaking 
requesting  NHTSA  to  amerid  S5.3.1  of 
Standard  No.  213  to  allow  the 
manufacture  and  sale  of  seat-mounted 
vests  for  school  buses.  Petitioner 
informed  NHTSA  that  E-Z-ON  has  been 
selling  its  seat-mounted  vest,  the  ^ 
Camwrap,  since  1982.  E-Z-ON 
estimated  that  between  January  1.  1988 
and  June  25,  2002,  it  sold  more  than 
230,000  Camwraps. 

Petitioner  stated  that  school  districts 
and  pupil  transporters  that  have 
purchased  seat-mounted  vests  are  in 
danger  of  losing  funds  and  incurring 
additional  costs  because  of  the  vests' 
inabilitv  to  meet  S5.3.1.  even  though  the 
industry  "has  used  Seat-Mounted  Safety 
Vests  and  Harnesses  to  safely  transport 
children  of  all  sizes  and  physical  and 
behavioral  needs.  *   *   *  Seat-Mounted 
CRS  (child  restraint  systems]  offer  a 
safe,  easy  and  affordable  way  to  add 
upper  body  support  and  safe  restraint  to 
children  on  school  buses."  Petitioner 
also  submitted  a  document  that 


'  NHT.S,-\  rci  ommi'iuls  llint  pn'sc.hnol  .ii>i' 
children  Iriiiisporird  in  s(  hiiol  tiuscs  be  ti.iiispnrli'il 
in  child  rcslniinl  systems.  "Ciuitii'linf  hir  thi'  S.ilc 
Tr.inspcirt^ition  nf  I're-.Sc  IkhiI  .\gt'  Childn^n  in 
.S(  hodl  Buses. ■■  NHTS.-\,  li'bnmrv  KIWI, 


summarized  the  results  of  an  on-line 
survey  that  E-Z-(3N  apparently 
conducted  to  assess  respondents'  use  of 
seat-mounted  vests  or  harnesses  in 
school  buses,  respondents'  knowledge 
of  a  school  bus  crash  in  which  a  seat- 
mounted  vest  or  harness  was  being  used 
and  whether  a  child  properly  secured  in 
a  seat-mounted  vest  or  harness  was 
seriously  injured,  and  whether  seat- 
mounted  vests  or  harnesses  should  be 
"removed  from  school  buses.  " 
(Petitioner  did  not  explain  the 
methodology  of  the  survey,  e.g..  who 
was  contacted  to  respond,  selection  oi 
respondents,  etc..  and  did  not  provide 
the  actual  results.)  Acc()rding  to  the 
petitioner,  there  were  61  respondents. 
54  of  whom  currently  use  seat-mounted 
vests  or  harnesses  in  school  buses. 
Petitioner  stated  that  four  had  personal 
knowledge  of  a  school  bus  crash  in 
which  a  seat-mounted  vest  or  harness 
was  used  and  that  there  were  no  injuries 
reported  or  described. 

Subsequent  to  NHTSA's  receipt  of  the 
petition,  a  number  of  pupil  transporters 
wrote  identical  'petitions  "  to  NHTSA  in 
support  of  that  of  E-Z-(3N.  These  were 
lov  E.  Winnie,  Marlon  Carter,  Richard 
Rodriquez,  Marcia  Hahn,  and  Kathy 
Potts.  Copies  of  all  of  these  petitions 
have  been  placed  in  the  docket. 

III.  Issues 

o.  Safety 

NHTSA  believes  that  sanctioning  the 
manufacture  and  sale  of  seat-mounted 
vests  for  use  on  school  buses  will 
enhance  the  safe  transportation  of 
preschool  and  spec  ial  needs  children. 
provided  that  certain  conditions  are  met 
to  ensure  that  the  seat  back  would  not 
be  overloaded  and  subject  to  failure. 
These  conditions  are  that  the  entire 
school  bus  seat  directly  rearward  of  a 
child  restrained  in  a  seat-mounted  vest 
is  vacant  or  occupied  b\  restrained 
children.  This  interim  final  rule  is 
premised  on  those  conditions  being  met 
bv  way  of  a  warning  label  on  the  vests, 
informing  school  atiministrators  and 
school  bus  (iri\ers  about  those 
conditions. 

Between  1996  and  1998.  the  agency 
conducted  a  series  of  sled  tests  on  safety 
vests  at  the  agency's  \"ehirle  Research 
and  Test  Center  (VRTC).  The  tests  were 
conducted  as  part  of  the  research 
program  that  developed  the  agency's 
guideline  for  safely  transporting 
preschool  age  children  in  school  buses 
(footnote  1.  supra).  The  testing  program 
evaluated  the  performance  of  E-Z-ON's 
Camwrap  (a  seat-mounted  vest)  and 
other  restraints.  A  summary  report  of 
the  tests  titled:  "School  Bus 
Compartmentalization  and  Preschool 
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Age  Transportation — Vest  and  Harness 
Test  Results"  is  available  in  Docket 
NHTSA-1 998-4573-51 

The  tests  were  conducted  using  the 
FMVSS  No.  213  crash  pulse  (30  mile  per 
hour  (mph)  velocity  change  with  a  peak 
acceleration  of  24  g).  This  pulse 
represented  a  30  mph  small  school  bus 
crash  with  a  vehicle  of  comparable  mass 
traveling  at  the  same  speed  Hybrid  11  3- 
year-old  child  dummies  were  restrained 
in  the  vests  in  a  front  school  bus  bench 


seat  (front  row),  with  Hybrid  III  50th 
percentile  male  dummies  seated  in  a 
bench  seat  immediately  behind  the  front 
row  ("second  row").  The  male  dummies 
weighed  approximately  172  pounds. 
The  male  dummies  in  the  second  row 
were  belted  in  some  tests,  and  unbelted 
in  others  The  (^amwrap  was  wrapped 
around  the  school  bus  seat  back  (per  E- 
Z-ON's  installation  instructions).  The 
vests  performed  adequately  when  the 
male  dummies  in  the  second  row  were 


belted.  Head  injury  criterion  (HIC) 
values  for  the  3-year-old  dummies 
restrained  in  the  vests  were  below  800. 
However,  in  the  tests  with  the  unbelted 
male  dummies,  the  HIC  values  for  three 
out  of  four  child  dummies  were  above 
1000.  The  seats  were  standard  non- 
reinforced  school  bus  seats.  The  test 
results  are  summarized  in  the  table 
below: 


VRTC  Test  Results  for  HIC  Values  for  Hybrid  II  3-Year-Old  Dummies  Restrained  by  Harnesses  With 

Camwrap 


Rear  seat  SOtti  percentile  male  dummies 


Untjelted 
Belled 


Standard 

sctiool  bus 

seat  spacing 

(incties) 

Dummy  seating  position 
(HIC  values) 

Aisle 

Sidewall 

20 

1460 

2137 

24 

1381 

483 

20 

722 

794 

24 

219 

185 

b.  Amendments 

The  VRTC  test  data  indicate  that  seat- 
mounted  vests  can  be  a  suitable  means 
of  restraining  children  on  school  buses, 
provided  that  the  seats  behind  a  child 
restrained  in  the  vest  are  empty  or  are 
occupied  by  restrained  passengers.^ 
NHTSA  believes  that  school  bus 
operators  and  bus  transportation 
administrators  can  exercise  sufficient 
oversight  over  the  seating  of  children  on 
school  buses  to  ensure  that  these  seats 
are  empty  or  that  their  occupants  are 
restrained. 

This  rule  therefore  excludes  vests 
(harnesses)  manufactured  and  sold  for 
use  on  school  bus  seats  from  the 
requirement  of  S5.3  1.  thereby 
sanctioning  the  manufacture  and  sale  of 
seat-mounted  vests  for  pupil  and  Head 
Start  transportation.  Effective  February 
1,  2003.  the  devices  must  bear  a 
permanent  warning  label  to  be 
excluded.  See  Figure  12.  infra.  The  label 
must  be  placed  on  the  part  of  the 
restraint  that  attaches  the  vest  to  the 
vehicle  seat  back,  and  must  be  visible 
when  the  harness  is  installed.  It  must 
contain  a  pictogram  and  the  following 
statements:   'WARNING'  This  restraint 
must  only  be  used  on  school  bus  seats. 
Entire  seat  directly  behind  must  be 
unoccupied  or  have  restrained 
occupants."  Comments  are  requested  on 
the  requirements  for  the  label. 


-  This  diuendmenl  affects  seal-mounted  vesLs  thdt 
are  recommended  for  children  weishing  up  to  .SO 
pounds  (maximum  weight  limit  covered  by 
Standard  No.  213).  E-Z-On  states  that  its  vest  is 
designed  for  children  and  adults  who  weigh 
between  20  and  IM  pounds.  Our  test  data  do  not 
address  the  performance  of  seat-mounted  vests 
when  restraining  children  above  40  pounds. 


The  label  must  state  that  the  restraint 
is  manufactured  for  use  only  on  "school 
bus  .seats"  rather  than  on  "school 
buses."  A  final  rule  issued  by  the 
Department  of  Health  and  Human 
Services  on  )anuar\'  18.  2001  (66  FR 
5296)  requires  Head  Start  agencies  to 
transport  Head  Start  children  in 
vehicles  builf  to  Federal  school  bus 
structural  standards  beginning  in  2006. 
These  vehicles  must  be  school  buses,  or 
alternate  vehicles  that  have  all  the 
structural  features  of  a  school  bus 
except  for  certain  school  bus  crash 
avoidance  features  {e.g.,  the  flashing 
lights  and  stop  arms  of  a  school  bus). 
The  reference  in  today's  rule  to  "school 
bus  seats"  accommodates  the  possible 
use  of  seat-mounted  vests  on  these 
alternate  vehicles,  which  are  not  school 
buses,  but  which  have  school  bus  seats. 
A  school  bus  seat  is  a  seat  in  a  vehicle 
that  meets  FMVSS  No.  222,  "School  Bus 
Seating  and  Crash  Protection  "  (49  CFR 
571.222). 

To  implement  the  exclusion,  we  are 
adding  a  definition  of  "harness"  to  the 
standard  The  definition  of  a  harness  is 
"a  combination  pelvic  and  upper  torso 
child  restraint  system  that  consists 
primarily  of  flexible  material,  such  as 
straps,  webbing  or  similar  material,  and 
that  does  not  include  a  rigid  seating 
structure  for  the  child.  "  In  developing 
the  definition,  we  considered  the 
definition  of  a  Type  3  seat  belt  assembly 
that  Standard  No.  209  once  had. '  The 
definition  was  as  follows:  "a 
combination  pelvic, and  upper  torso 


'  I  he  ili'tinituiii  was  removed  iii  I'tSl.  when  thf 
reijuirtMnents  for  c  hild  harnesses  were  moved  to 
Standard  No.  213. 


restraint  for  persons  weighing  not  more 
than  50  pounds  or  23  kilograms  and 
capable  of  sitting  upright  by  themselves, 
that  is  children  in  the  approximate 
range  of  8  months  to  6  years."  As  noted 
previously,  we  consider  the  term 
"harness,"  to  be  interchangeable  with 
the  term  "vest."  which  is  commonly 
used  to  describe  seat-mounted 
restraints. 

This  rule  also  makes  several  other 
amendments  to  Standard  No.  213 
relating  to  the  exclusion.  It  amends 
S5.3.2  and  an  accompanying  table  in 
Standard  No.  213.  which  specify  the 
means  by  which  child  restraint  systems 
must  be  capable  of  being  attached  to  a 
vehicle  seat.  The  table  in  S5.3.2  is 
modified  to  provide  that  harnesses 
designed  for  use  on  school  bus  seats  be 
capable  of  attaching  to  the  bus  seat  by 
a  seat  mount.  This  interim  final  rule 
also  amends  the  table  to  S5. 1.3. 1(a)  of 
the  standard,  which  specifies  the  head 
and  knee  excursion  requirements  that 
add-on  child  restraints  must  meet.  The 
table  showed  that  harnesses  must  meet 
the  requirements  when  attached  to  the 
test  seat  assembly  using  a  lap  belt  and 
tether.  The  table  is  amended  for 
harnesses  for  use  on  school  bus  seats,  to 
show  that  these  restraints  are  attached 
to  the  seat  assembly  using  the  harness's 
seat  back  mount. 

In  addition,  the  dynamic  test 
procedures  of  the  standard  are  amended 
to  specif}'  procedures  for  testing  seat- 
mounted  harnesses.  The  procedures  had 
reflected  attachment  of  add-on  child 
restraints  by  a  lap  belt,  lap  belt  and 
tether,  lap  and  shoulder  belt,  and  child 
restraint  anchorage  system.  Seat- 
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mounted  harnesses  are  not  attached  by 
those  means.  Accordingly, 
S6.1,2(a}(l)(i)(A)  and  S6.1.2{d)(l)(ii)  are 
revised  to  include  specifications 
appropriate  for  the  manner  in  which 
seat-mounted  harnesses  are  attached. 
Comments  are  requested  on  these 
revisions. 

This  rule  also  amends  Standard  No. 
213  by  adding  a  requirement  (85.6,1.11) 
that  beginning  February  1,  2003.  the 
printed  instructions  accompanying 
these  harnesses  must  include  the 
warning  statements  described  above, 
(These  statements  are:  "WARNING! 
"This  restraint  must  only  be  used  on 
school  bus  seats.  Entire  seat  directly 
behind  must  be  unoccupied  or  have 
restrained  occupants,")  The  purpose  of 
this  requirement  is  to  increase  the 
likelihood  that  the  seat  back  will  not  be 
overloaded  during  a  frontal  crash  by 
unrestrained  passengers  sitting  in  the 
seat  immediately  behind  the  child 
restrained  in  a  harness, 

c.  Interim  Final  Justification 

This  amendment  will  relieve  a 
restriction  currently  imposed  by 
Standard  No.  213  and  will  facilitate  the 
transportation  of  preschool  and  special 
needs  children.  With  the  start  of  the 
new  school  year,  many  pupil 
transportation  administrators  need  to 
transport  preschool.  Head  Start  and 
special  needs  children  on  school  buses. 
For  many  administrators,  there  is  no 
reasonable  alternative  to  restraining 
these  children  other  than  by  means  of 
seat-mounted  vests.  Various  pupil 
transportation  administrators  have 
stated  that  they  will  not  use  the  seat- 
mounted  vests  that  they  have  already 
purchased  unless  and  until  the  standard 
is  amended.  Others  want  to  purchase 
new  seat-mounted  vests  to  restrain  these 
children,  but  will  not  do  so  unless  the 
standard  is  amended.  Accordingly, 
NHTSA  has  determined  that  it  is  in  the 
public  interest  to  make  the  changes 
effective  immediately  on  an  interim 
basis  (until  December  1.  2003),  After 
reviewing  the  comments  received  on 
this  document,  NHTSA  will  decide 
whether  to  amend  the  standard 
permanently, 

IV.  Rulemaking  Analyses  and  Notices 

a.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E,0.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O,  12866,  "Regulatory  Planning 
and  Review,"  This  action  has  been 
determined  to  be  "nonsignificant" 


under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  concludes  that 
the  impacts  of  the  amendments  are  so 
minimal  that  preparation  of  a  full 
regulatory  evaluation  is  not  required. 
The  rule  will  not  impose  any  new- 
requirements  or  costs  on  manufacturers, 
but  instead  will  permit  manufacturers  to 
produce  a  type  of  harness  if  the  harness 
bears  a  label  regarding  how  the  restraint 
should  be  used. 

b.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  document  under  the 
Regulator}'  Flexibility  Act.  I  hereby 
certify  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  will  not  impose  any  new 
requirements  or  costs  on  manufacturers, 
but  instead  will  permit  manufacturers  to 
produce  a  type  of  harness  if  the  harness 
bears  a  label  regarding  how  the  restraint 
should  be  used.  NHTSA  has  learned  of 
two  harness  restraint  manufacturers, 
both  of  which  are  small  businesses.  The 
agency  believes  that  this  rule  will  not 
have  a  significant  impact  on  these 
businesses.  Adding  a  warning  label  to 
the  harness  strap  would  cost 
approximately  eight  cents  per  device. 
This  rule  enables  the  sale  of  seat- 
mounted  harnesses  to  school  districts 
cmd  to  other  pupil  transportation 
providers.  Since  the  cost  of  the  label  is 
minimal,  purchasers  will  not  be 
substantially  affected  by  the  rule. 

c.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995.  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  This  rule  does  not  contain  any 
collection  of  information  requirements 
requiring  review  under  the  Paperwork 
Reduction  Act. 

d.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  rule 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  environment. 

e.  Executive  Order  13132  (Federalism) 

Executive  Order  13132  requires 
NHTSA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timelv  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  "  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 


effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  the  agency  may 
not  issue  a  regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statut.    unless  the  Federal 
government  provides  the  funds 
necessary'  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  the  agency  consults  with 
State  and  local  governments,  or  the 
agency  consults  with  State  and  local 
officials  early  in  the  process  of 
developing  the  proposed  regulation. 
NHTSA  also  may  not  issue  a  regulati(m 
with  Federalism  implications  and  that 
preempts  State  law  unless  the  agency 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

\Ve  have  analyzed  this  interim  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  have  determined  that  this 
rule  does  not  have  sufficient  Federal 
implications  to  warrant  consultation 
with  State  and  local  officials  or  the 
preparation  of  a  Federalism  summarx' 
impact  statement.  The  rule  will  not  have 
anv  substantial  impact  on  the  States,  or 
on  the  current  Federal-State 
relationship,  or  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various  local 
officials. 

/.  Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  A  petition  for  reconsideration  or 
other  administrative  proceeding  will  not 
be  a  prerequisite  to  an  action  seeking 
judicial  review  of  this  rule.  This  rule 
will  not  preempt  the  states  from 
adopting  laws  or  regulations  on  the 
same  subject,  except  that  it  will  preempt 
a  state  regulation  that  is  in  actual 
conflict  with  the  Federal  regulation  or 
makes  compliance  with  the  Federal 
regulation  impossible  or  interferes  with 
the  implementation  of  the  Federal 
statute. 

g.  National  Technolog}-  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  .National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  regulatory  activities  unless 
doing  so  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  [e.g..  materials 
specifications,  test  methods,  sampling 
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procedures,  and  business  practices)  that 
are  developed  or  adopted  by  voluntarv 
consensus  standards  bodies,  such  as  the 
Societv  of  Automotive  Engineers  (.SAE) 
The  NTT.\A  directs  us  to  provide 
Congress,  through  OMB.  explanations 
when  we  decide  not  to  use  available  an(i 
applicable  voluntary  t:onsensus 
standards. 

The  agency  searched  for,  but  did  not 
find  anv  voluntary  consensus  standards 
relevant  to  this  final  rule. 

h.  L'nfundpd Mandatps  Rpform  Ait 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1993  (l)MR.\) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  c(3sts.  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  S  100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  NHTSA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  NHTSA  to  adopt  an  alternative 
other  than  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  if  the  agency  publishes  with 
the  final  rule  an  explanation  why  that 
alternative  was  not  adopted.  This 
interim  final  rule  will  not  impose  anv 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  This  rule  will  not  result  in  costs 
of  $100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  rule  is  not  sub)ect  to  the 
requirements  of  sections  202  and  205  of 
the  UURA 

V.  Submission  of  Comments 

How  Can  I  Influence  NHTSA's  Thinking 
on  This  Rule' 

In  developing  this  interim  final  rule, 
we  tried  to  address  the  concerns  of  all 
our  stakeholders.  Your  comments  will 
help  us  improve  this  rulemaking  action 
We  invite  you  to  provide  different  views 
on  the  approaches  we  adopted,  new 
approaches  we  haven't  considered,  new 
data,  how  this  interim  rule  may  affect 
you,  or  other  relevant  information  We 
welcome  your  views  on  all  aspects  of 
this  intenm  final  rule,  but  request 


comments  on  specific;  issues  throughout 
this  document.  Your  comments  will  be 
most  effective  if  you  follow  the 
suggestions  below: 
— Explain  your  views  and  reasoning  as 

( learly  as  possible. 
—Provide  solid  technical  and  cost  data 

to  support  your  views. 
— if  you  estimate  potential  costs, 

explain  how  you  arrived  at  the 

estimate. 
— Tell  us  which  parts  of  the  interim 

final  rule  you  support,  as  well  as 

those  with  which  you  disagree. 
— Provide  specific:  examples  to  illustrate 

vour  concerns. 
— Offer  specific  alternatives. 
— Refer  your  comments  to  specific 

sections  of  the  document,  such  as  the 

units  or  page  numbers  of  the 

preamble,  or  the  regulatory  sections. 
— Be  sure  to  include  the  name,  date,  and 

docket  number  with  your  comments. 

How  Do  I  Prepare  and  Submit 
(;omments' 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Y(3ur  comments  must  not  be  more 
than  15  pages  long  (49  CFR  §  553.21). 
We  established  this  limit  to  encourage 
vou  to  write  your  primary  comments  in 
a  concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  vour  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments. 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Dockets  Management  System  Web 
Site  at  Click  on  "Help  &  Information"  or 
"Help/Info"  to  obtain  instructions  for 
filing  the  document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail 

0 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  einy  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 


business  information,  to  the  Chief 
Counsel.  NHTSA.  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Dbcket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

( 1 )  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [http:// 
dms.dot.gov/]. 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
2002-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
conunents  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 


some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material.  Upon  receiving  the  comments, 
the  docket  supervisor  will  return  the 
postcard  by  mail. 

List  of  Subiects  in  49  CFR  Part  571 

Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements,  Tires. 

PART  571— [AMENDED] 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as  set 
forth  below. 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  .322.  ,30111,  3011,5. 
30117  and  30166;  delegation  of^uthority  at 
49  CFR  1.50. 

§571.213    [Amended] 

2.  Section  571.213  is  amended  by: 

(a)  Amending  84  by  adding,  in 
alphabetical  order,  a  definition  of 
"harness"; 

(b)  Revising  the  "Table  to  S5. 1.3. 1(a)- 
Add-On  Forward-Facing  Child 
Restraints,"  and  revising  S5.3.1  and 
S5.3.2  (including  the  table  in  S5.3.2): 

(c)  Adding  S5. 6.1. 11: 

(d)  Revising  S6.1.2(a)(l)(i)(A)  and 
S6.1.2(d)(l)(ii):and 

(e)  Adding  Figure  12  at  the  end  of 
§571.213. 


The  revised  and  added  sections  read 
as  follows: 

§  571 .21 3    Standard  No.  21 3 


S4.  Definitions. 

***** 

Harness  means  a  combination  pehit. 
and  upper  torso  child  restraint  system 
that  consists  primari'y  of  flexible 
material,  such  as  straps,  webbing  or 
similar  material,  and  that  does  not 
include  a  rigid  seating  structure  for  the 
child. 

***** 

S5. 1.3.1  *    *   * 


Table  to  S5.1.3.1(a) — Add-On  ForwardtFacing  Child  Restraints 


When  this  type  of  child  restraint 


Is  tested  in  accordance 
with — 


These  excursion  lim- 
its apply 


Explanatory  note:  In  ttie  test  specified  in 
2nd  column,  the  ctiild  restraint  is  attached 
to  the  test  seat  assembly  in  the  manner  de- 
scribed below,  subject  to  certain  conditions 


Hamesses,  backless  booster  seats  and  re- 
straints designed  for  use  by  physically 
handicapped  children. 

S6  1  2(a)(1)(i)(A)  

Head  813  mm; 
Knee  915  mm. 

Attached  with  lap  belt:  in  addition  it  a  tether 

is  provided,  it  is  attached 

Harnesses  labeled  per  S5.3. 1(b)(1)  through 
S5.3.1(b)(3)  and  Figure  12. 

S6  1  2(a)(1)(i)(A)  

Head  813  mm; 
Knee  915  mm 

Attached  with  seat  back  mount 

Belt-positioning  seats  

S6  1  2(a)(1)(ii)      

Head  813  mm; 
Knee  915  mm 

Attached  with   lap  and   shoulder  belt;   rio 

tether  is  attached 

All  other  child  restraints,  manufactured  be- 
fore September  1,  1999. 

S6  1  2(aH1)(i)(B)  

Head  813  mm; 
Knee  915  mm 

Attached  with  lap  belt;  no  tether  is  attached. 

All  other  child  restraints,  manufactured  on  or 
after  September  1,  1999. 

S6  1  2(a)(1)(i)(B)  

Head  813  mm: 
Knee  915  mm 

Head  720  mm: 
Knee  915  mm 

Attached  with  lap  belt:  no  tether  is  attached. 

S6.1.2(a)(1)(i)(D)  (begin- 
ning September  1 . 
2002). 

Attached  to  lower  anchorages  of  child  re- 
straint anchorage  system  no  tether  is  at- 
tached. 

S6  1  2(a)i^)^\)(A) 

Attached  with  lap  belt,  in  addition  if  a  tether 

IS  provided  it  is  attached 

86.1. 2(a)(1)(i)(C)  (begin- 
ning September  1 , 
2002). 

Attached  to  lower  anchorages  of  child  re- 
straint anchorage  system  in  addition  it  a 
tether  is  provided,  it  is  attached 

S5.3.1     Add-on  child  restraints  shall 
meet  either  (a)  or  fb),  as  appropriate. 

I  (a)  Except  for  components  designed  to 

attach  to  a  child  restraint  anchorage 
system,  each  add-on  child  restraint 
system  must  not  have  any  means 
designed  for  attaching  the  system  to  a 
vehicle  seat  cushion  or  vehicle  seat  back 
and  any  component  (except  belts)  that  is 
designed  to  be  inserted  between  the 
vehicle  seat  cushion  and  vehicle  seat 
back.  Harnesses  manufactured  before 
February  1,  2003  that  are  manufactured 


for  use  on  school  bus  seats  are  excluded 
from  S5. 3. 1(a). 

(b)  Harnesses  manufactured  on  or 
after  February  1,  2003.  but  before 
December  1.  2003.  for  use  on  school  bus 
seats  must  meet  S5.3.1(a)  of  this 
standard,  unless  a  label  that  conforms  in 
content  to  Figure  12  and  to  the 
requirements  of  S5. 3. 1(b)(1)  through 
S5. 3. 1(b)(3)  of  this  standard  is 
permanently  affixed  to  the  part  of  the 
harness  that  attaches  the  system  to  a 
vehicle  seat  back.  Harnesses  that  are  not 
labeled  as  required  by  this  paragraph 
must  meet  S5.3.1(a). 


(1)  The  label  must  he  plainly  visible 
when  installed  and  easily  readable. 

(2)  The  message  ar(>a  must  he  white 
with  black  text.  The  message  area  must 
be  no  less  than  20  square  centimeters. 

(3)  The  pictograni  shall  he  gray  and 
black  with  a  red  circle  and  slash  on  a 
white  background.  The  pictogram  shall 
be  no  less  than  20  mm  in  diameter 

S5.3.2     Each  add-on  child  restraint 
system  shall  be  capable  of  meeting  the 
requirements  of  this  standard  when 
installed  solely  by  each  of  the  means 
indicated  in  the  following  table  for  the 
particular  type  of  child  restraint  .system: 
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Type  of  add-on  child  restraint  system 


Harness  labeled  per  S5  3.1(b)(1)  through  S5.3.1(b)(3)  and 

Figure  12  

Other  harnesses       

Car  beds  

Rear-facing  restraints      

Belt-positioning  seats       

All  other  child  restraints  


Means  of  Installation 


Type  1  seat 
belt  assembly 


Type  1  seat  belt 

assembly  plus  a 

tether  anchorage. 

if  needed 


Child  restraint  an- 
chorage system 
(effective  Sep- 
tember 1 .  2002) 


Type  II  seat 
belt  assembly 


Seat 
back 
mount 


X 
X 


X 

X 


S,5,6.1. 1 1      For  harnesses  that  dro 
manufactured  on  or  after  Februdr\'  1. 
2003.  but  before  December  1.  2003 .  for 
use  on  school  bus  seats,  the  instructions 
must  include  the  following  statements; 

VVAR.NINC  This  restraint  must  onlv 
be  used  on  school  bus  seats.  Entire  seat 
ilirecth'  behind  must  be  unoccupied  or 
have  restrained  occupants, 

■  *  «  *  * 

S6.1.2     [hnamic  test  proi  ediire. 
(a)*    ♦    * 
(1)  *    *    * 
(i)  *    •    * 

(A)  histdil  the  {  hild  rf>tramt  s\  stem  .it 
the  center  sedtiiit^  po-,itiiin  nt  \hr 


stdiidard  seat  assembly,  in  accordance 
with  the  manufacturer's  instructions 
provided  with  the  system  pursuant  to 
.S.T  6  1.  except  that  the  standard  lap  belt 
IS  used  and,  if  provided,  a  tether  strap 
may  be  used.  For  harnesses  that  bear  the 
label  shown  in  Figure  12  and  that  meet 
.S.T.i  1(b)(1)  through  S5. 3, 1(b)(3).  attach 
the  harness  in  accordance  with  the 
manufacturer's  instruc:tions  provided 
with  the  svstem  pursuant  to  S5.6.1,  i.e., 
the  seat  back  mount  is  used, 
***** 

(d)  *   *   * 

(,,.** 

In)  .Mi  T\  [le  1  belt  systems  used  to 
aftd(  li  iiii  .idd-on  (hild  restraint  svstem 


to  the  standard  seat  assembly,  and  any 
provided  additional  anchorage  belt 
(tether),  are  tightened  to  a  tension  of  not 
less  than  53  5  N  and  not  more  than  67 
N,  as  measured  by  a  load  cell  used  on 
the  webbing  portion  of  the  belt.  All  belt 
systems  used  to  attach  a  harness  that 
bears  the  label  shown  in  Figure  12  and 
that  meets  S5.3.1(b)(l]  through 
S5. 3. 1(b)(3)  are  also  tightened  to  a 
tension  of  not  less  than  53.5  N  and  not 
more  than  67  N,  by  measurement  means 
specified  in  this  paragraph. 
***** 

BILLING  CODE  4910-S9-P 


I  ahcl  (Xitlinc.  Vertical  and  Horizontal  Line  Black 


.Artwork  (ira>  and  [ilack 
With  White  Raekeround 


Cirele  dnd  1  ine  Red 
With  White  Baekeround 


Text  Black  With 
White  Background 


/cr\ 

VVWRMNC;:  This  restraint  must  only  be 

r\\^ 

used  on  school  bus  seats.   Hntire  seat 

I  vJ 

directlv  behind  must  be  unoccupied  or 

W 

ha\e  restrained  occupants. 

P'igure  12.  Label  on  Harness  Component  That  Attaches  to  School  Bus  Seat  Back. 
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Issued  on  October  16,  2002. 
Annette  M.  Sandberg, 

Deputy  Administrator. 

[PR  Doc.  02-26824  Filed  10-17-02;  4:00  pm] 

BILUNG  CODE  4910-S»-C 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  011004242-2005-02;  1.0. 
101102E] 

Fislieries  of  the  Northeastern  United 
States;  Atlantic  Surfclam  and  Ocean 
Quahog  Fishery;  Quota  Harvested  for 
Maine  Mahogany  Quahog  Fishery 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvested  for 

Maine  mahogany  quahog. 

summary:  NMFS  announces  that  the 
annual  quota  for  the  Maine  mahogany 
quahog  fishery  has  been  harvested. 
Commercial  vessels  operating  under  a 
Maine  mahogany  quahog  permit  may 
not  harvest  Maine  mahogany  quahogs 
from  the  Maine  mahogany  qufiiog  zone 
for  the  remainder  of  the  fishing  year 
(through  December  31,  2002). 
Regulations  governing  the  Maine 
mahogany  quahog  fishery  require 
publication  of  this  notification  to  advise 
the  public  of  this  closure. 
DATES:  Effective  0001  hrs  local  time, 
October  24,  2002.  through  2400  hrs  local 
time,  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  W.  Christel,  978-281-9141;  fax 
978-281-9135;  e-mail 
Douglas.Cbristel@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  governing  the  Maine 
mahogany  quahog  fishery  appear  at  50 
CFR  part  648.  The  regulations  establish 
the  annual  quota  for  the  harvest  of 
mahogany  quahogs  within  the  Maine 
mahogany  qucihog  zone  at  100,000 
Maine  bushels  (35,150  hL).  The  quota 
may  be  revised  aimually  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  within  the  range  of  17,000  and 
100,000  Maine  bu  (5.975  and  35,150  hL, 
respectively).  The  Maine  mahogany 
•  quahog  zone  is  defined  as  the  area 
bounded  on  the  east  by  the  U.S. -Canada 
maritime  boundary,  on  the  south  by  a 
straight  line  at  43  50'  N.  lat.,  and  on  the 
north  and  west  by  the  shoreline  of 
Maine. 


The  Administrator,  Northeast  Region, 
NMFS  (Regional  Administrator) 
monitors  the  commercial  Maine 
mahogany  quahog  quota  for  each  fishing 
year  using  dealer  and  other  available 
information  to  determine  when  the 
quota  is  projected  to  have  been 
harvested.  NMFS  is  required  to  publish 
a  notification  in  the  Federal  Register 
notifying  commercial  vessel  permit 
holders  that,  effective  upon  a  specific 
date,  the  Maine  mahogany  quahog  quota 
has  been  harvested  and  no  commercial 
quota  is  available  for  harvesting 
mahogany  quahogs  by  vessels 
possessing  a  Maine  mahogany  quahog 
permit  for  the  remainder  of  the  year, 
from  within  the  Maine  mahogany 
quahog  area. 

The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  the 
2002  Maine  mahogany  quahog  quota  has 
been  harvested.  Therefore,  effective 
0001  hrs  local  time,  October  24,  2002, 
further  landings  of  Maine  mahogany 
quahogs  harvested  from  within  the 
Maine  mahogany  quahog  area  by  vessels 
possessing  a  Maine  mahogany  quahog 
Federal  fisheries  permit  are  prohibited 
through  December  31.  2002.  The  2003 
fishing  year  for  Maine  mahogany 
quahog  harvest  will  open  on  January  1, 
2003. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  15,  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen-ice. 
[PR  Doc.  02-26694  Filed  10-16-02;  .3:59  pm) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

[I.D.I  01 002A] 

Fisheries  of  the  Northeastern  United 
States;  Tilefish  Fishery;  Continuation 
of  Specifications  for  the  2003  Fishing 
Year 

AGENCY:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notification  of  continuation  of 
specifications. 


SUMMARY:  NOAA  Fisheries  announces 
that  it  will  continue  the  20U2  quota 
specifications  for  the  golden  tilefish 
fishery  for  the  2003  fishing  vear. 
Accordingly,  the  total  allowable 
landings  (TAL)  for  the  2003  fishing  year 
will  remain  at  1.99.5  million  lb  (905.172 
kg).  The  intent  of  this  action  is  to  notify 
the  public  that  there  will  he  no  change 
in  the  fishery  specifications  for  tilefish 
for  the  fishing  year  beginning  November 
1,2002. 

DATES:  Effective  from  November  1.  2002, 
through  October  31,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator,  NOAA  Fisheries. 
Northeast  Regional  Office.  1  Blackburn 
Drive,  Gloucester,  MA  01930.  Mark  the 
outside  of  the  envelope  "Comments  on 
Continuation  of  Specifications  for  the 
Golden  Tilefish  Fishery."  Comments 
may  also  be  sent  via  facsimile  (fax)  to 
(978)281-9135. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Christel,  978-281-9141;  fax  978- 
281-9135;  e-mail 
Douglas.Christel@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  implementing  the 
Tilefish  Fishery  Management  Plan 
(FMP)  became  effective  on  November  1, 
2001  (66  FR  49136,  September  26, 
2001).  Pursuant  to  the  tilefish 
regulations  at  50  CFR  648.290,  the 
Tilefish  FMP  Monitoring  Committee 
(Monitoring  Committee)  will  meet  after 
the  completion  of  each  stock 
assessment,  or  at  the  request  of  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  Chairman,  to  review  tilefish 
landings  information  and  any  other 
relevant  available  data  to  determine  if 
the  annual  quota  requires  modification 
to  respond  to  changes  to  the  stocks 
biological  reference  points  or  to  ensure 
that  the  rebuilding  schedule  is 
maintained.  Additional  management 
measures  or  revisions  to  existing 
measures  could  also  be  considered  at 
this  time  to  ensure  that  the  TAL  would 
not  be  exceeded.  Furthermore,  up  to  3 
percent  of  the  TAL  could  be  set  aside  for 
a  given  fishing  year  for  the  purpose  of 
funding  research.  In  the  event  that  a 
new  stock  assessment  was  not 
completed  or  the  Council  Chairman 
does  not  request  that  the  Monitoring 
Committee  meet,  the  regulations  further 
specifv'  that  the  previous  year's 
specifications  will  remain  effective  and 
that  NOAA  Fisheries  will  issue 
notification  in  the  Federal  Register 
informing  the  public  of  such. 

A  new  tilefish  stock  assessment  is  not 
scheduled  to  occur  until  2004.  and  the 
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Council  Chairman  did  not  roqut'st  that 
the  Monituring  Committee  meet  to 
determine  if  the  annual  quota  requires 
modification  to  respond  to  stock 
conditions.  Furthermore,  the  Council 
voted  on  October  3.  2002.  not  to 
establish  a  research  set-aside  allm  .itjon 
for  the  upcoming  fishing  year 
Therefore.  N'OAA  Fisheries  informs  the 
public  that  the  2002  quota  specifications 
of  1^95  million  lb  (90.t,172  kg)  for  the 
golden  tilefish  fisherv  will  remain  in 
effect  for  the  200J  fishing  year 
(November  1.  2002,  through  October  31. 
2003)  Thus,  2002  T.-\L  allocations  for 
each  Federal  tilefish  permit  (  ategorv 
will  remain  in  effect  for  th'-  2003  fishing 
\t'ar 

Classification 

This  action  is  required  bv  tO  CFK  part 
b4H  and  is  exempt  from  review  umler 
Executive  Order  12866, 

■  Authority:  16  L  .S.C.  IttOl  et.  seq. 

Dated:  0<:toher  16.  2002. 
Bruce  C.  Morehead. 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service 
|FR  Dim    ()2-2fi87l  Filed  10-21-02:  8:4.5  anil 

BILLING  CODE  3510-22-5 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020402077-01;  I.D,  101502B) 

Fisheries  Off  West  Coast  States  and  In 
the  Western  Pacific; Pacific  Coast 
Groundfish  Fishery;  Whiting  Closure 
for  the  Catcher/Processor  Sector 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

(Commerce, 

ACTION:  Fishing  restrictions;  requ-'st  for 

comments. 

SUMMARY:  NMFS  announces  closure  of 
the  2002  catcher/processor  fisherv  for 
Pacific  whiting  (whiting)  at  0000  local 
time  (It.)  October  16.  2002.  because  the 
allocation  for  the  catcher/ processor 
sector  will  be  reached  by  that  time  This 
action  is  intended  to  keep  the  harvest  of 
whiting  within  the  2002  allocation 
levels. 

DATES:  Effective  from  0000  It.  October 
16.  2002.  until  the  start  of  the  2003 
primary  season  for  the  catcher/ processor 


sector,  unless  modified,  superseded  or 
rescinded  in  which  case  it  will  be 
announced  in  the  Federal  Register. 
Comments  will  be  accepted  through 
November  6.  2002. 
ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn.  Administrator. 

Northwest  Region.  NMFS.  7600  Sand 
Point  Wav  NE..  St-attle.  \VA  98115- 
0070;  or  Rod  Mclnnis.  Acting  Regional 
.Administrator.  Southwest  Region. 
NMFS.  M)\  West  Ocean  Blvd..  Suite 
4200.  Long  Beach.  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
H.'(k\  R.Mikoat  206-526-6110 
SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  regulations 
implementing  the  Pacific  Coast 
I ;ri mudfish  Fisherv  Management  Plan 
(FMP).  which  governs  the  groundfish 
tisherv  oft  Washington.  Oregon,  and 
California  On  April  15.  2002  (67  PR 
18117),  the  levels  of  allowable 
biological  catch  (ABC),  the  optimum 
vield  ((OY)  and  the  commercial  OY  (the 
OY  minus  the  tribal  allocation)  for  U.S. 
harvests  of  whiting  were  announced  in 
the  Federal  Register.  For  2002.  the 
whiting  ABC;  IS  166.000  metric  tons 
(mt).  theOY  is  129.600  mt.  and  the 
commercial  OY  is  106.920  mt. 

Regulations  at  50  CFR  660.323(a)(4) 
divitle  the  commercial  OY  into  separate 
allocations  for  the  non-tribal  catcher/ 
processor,  inothership.  and  shore-based 
sectors  of  the  whiting  fishery.  The 
catcher/processor  sec:tor  is  composed  of 
vessels  that  harvest  and  process 
whiting.  The  mothership  sector  is 
(  (imposed  of  motherships.  and  catcher 
\  essels  that  harvest  whiting  for  delivery 
til  motherships.  Motherships  are  vessels 
that  process,  but  do  not  harvest.  The 
slmreside  sector  is  composed  of  vessels 
that  harvest  whiting  for  delivery  to 
shoreside  processors.  Each  of  these 
st'ctors  receives  a  portion  of  the 
(:oinmerc:ial  OY.  In  2001.  the  catcher/ 
()rocessors  rectiived  34  percent, 
motherships  received  24  percent,  and 
the  shore-based  sector  received  42 
percent   When  applied  to  the 
cimimercial  0\'  for  2002.  this  resulted 
in  the  follow  ing  allocations;  36.353  mt 
for  the  catcher/processors.  25.661  mt  for 
the  motherships,  and  44.906  mt  for  the 
shore-based  sector. 

Regulations  at  50  CFR  660.323(a)(3)(i) 
describe  the  primary  season  for  catcher/ 
processors  as  the  period(s)  when  at-sea 
processing  is  allowed  and  the  fishery  is 
open  for  the  catcher/ processor  sector. 
VVhen  each  sector's  allocation  is 
reached,  the  primary  season  for  that 
sector  is  ended 


NMFS  Action 

This  action  announces  achievement  of 
the  allocation  for  the  catcher/processor 
sector  only.  The  best  available 
information  on  October  15.  2002. 
indicated  that  the  36.353  mt  catcher/ 
processor  allocation  would  be  reached 
by  0000  l.t.  October  16.  2002.  at  which 
time  the  primary  season  for  the  catcher/ 
processor  sector  ends. 

For  the  reasons  stated  here  and  in 
accordance  with  the  regulations  at  50 
CFR  660.323(a)(4)(iii)(A).  NMFS  herein 
announces;  Effective  0000  l.t.  October 
16.  2002,  further  taking  and  retaining, 
receiving  or  at-sea  processing  of  whiting 
by  a  catcher/processor  is  prohibited.  No 
additional  unprocessed  whiting  may  be 
brought  on  board  after  at-sea  processing 
is  prohibited,  but  a  catcher/processor 
may  continue  to  process  whiting  that 
was  on  board  before  at-sea  processing 
was  prohibited. 

Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  this  action  is 
ba.sed  on  the  most  recent  data  available. 
NMFS  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
comment  on  this  action  pursuant  to  5 
U.S.C.  553(b)(B),  because  providing 
prior  notice  and  opportunity  for 
comment  would  be  impracticable.  It 
would  be  impracticable  because  if  this 
closure  were  delayed  in  order  to  provide 
notice  and  comment,  the  fishery  could 
be  expected  to  exceed  the  sector 
allocation.  The  aggregate  data  upon 
which  the  determination  is  based  are 
available  for  public  inspection  at  the 
(Jffice  of  the  Regional  Administrator 
(see  ADDRESSES)  during  business  hours. 
NMFS  also  find  good  cause  under  5 
U.S.C.  553  (d)(3)  to  waive  the  30  day 
delay  in  the  effective  date  of  this  rule. 
Such  a  delay  would  allow  the  catcher/ 
processor  sector  of  the  whiting  fishery 
to  continue  harvesting  whiting  and  thus 
exceed  its  2002  allocation  of  whiting. 
This  action  is  taken  under  the  authority 
of  50  CFR  660.323(a)(4)(iii)(A)  and  is 
exempt  from  review  under  Executive 
Order  12866. 

Authority:  16  I  .S.C.  1801  et  seq. 
Dated:  October  16.  2002. 
|ohn  H.  Dunnigan, 

Director.  Office  of  Sustainable  Fisheries, 

.\ational  Marine  Fisheries  Service. 

|FR  Doc.  02-26693  Filed  10-16-02:  4:00  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 

[Docket  No.  02-03&-1] 

Add  Yucatan  Peninsula  to  the  List  of 
Regions  Considered  Free  of  Exotic 
Newcastle  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  by  adding  the  Mexican 
States  of  Campeche,  Quintana  Roo,  and 
Yucatan  to  the  list  of  regions  considered 
free  of  exotic  Newcastle  disease.  We 
have  conducted  a  risk  evaluation  and 
have  determined  that  these  three 
Yucatan  Peninsula  States  have  met  our 
requirements  for  being  recognized  as 
free  of  this  disease.  This  proposed 
action  would  allow  importation  into  the 
United  States  of  poultry  and  poultry 
products  from  these  regions  and  would 
eliminate  restrictions  that  no  longer 
appear  necessary. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
23.  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/conmiercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-036-1, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-036-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.  usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-036-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 


room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
w\^rw.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Hatim  Gubara,  Staff  Veterinarian, 
Regionalization  Evaluation  Services 
Staff,  National  Center  for  Import  and 
Export,  VS,  APHIS,  4700  River  Road 
Unit  38,  Riverdale,  MD  20737-1231: 
phone  (301)  734-4356,  fax  (301)  734- 
3222. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
hispection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
(USDA)  regulates  the  importation  of 
animals  and  animal  products  into  the 
United  States  to  guard  against  the 
introduction  of  animal  diseases  not 
currently  present  or  prevalent  in  this 
country.  The  regulations  pertaining  to 
the  importation  of  animals  and  animal 
products  are  set  forth  in  the  Code  of 
Federal  Regulations  (CFR),  title  9, 
chapter  I,  subchapter  D  (9  CFR  parts  91 
through  99). 

Until  several  years  ago,  the 
regulations  in  parts  91  through  99 
(referred  to  below  as  the  regulations) 
governed  the  importation  of  animals 
and  animal  products  according  to  the 
recognized  disease  status  of  the 
exporting  country.  In  general,  if  a 
disease  occurred  anywhere  within  a 
country's  borders,  the  entire  country 
was  considered  to  be  affected  with  the 
disease,  and  importations  of  animals 
and  animal  products  from  anywhere  in 
the  country  were  regulated  accordingly. 
However,  international  trade  agreements 
entered  into  by  the  United  States — 
specifically,  the  North  American  Free 
Trade  Agreement  and  the  World  Trade 
Organization  Agreement  on  Sanitary 
and  Phytosanitary  Measures — require 
APHIS  to  recognize  regions,  rather  than 


only  countries,  for  the  purpose  of 
regulating  the  importation  of  animals 
and  animal  products  into  the  United 
States. 

Consequently,  on  October  2K.  1997. 
we  published  in  the  Federal  Register  a 
final  rule  (62  FR  56000-56026,  Docket 
No.  94-106-9.  effective  November  28. 
1997)  and  a  policy  statement  (62  FR 
56027-56033,  Docket  No. 94-106-H) 
that  established  procedures  for 
recognizing  regions  (referred  to  below-  as 
regionalization)  for  the  purpose  of 
regulating  the  importation  of  animals 
and  animal  products.  With  the 
establishment  of  those  procedures, 
APHIS  may  consider  requests  to  allow 
the  importation  of  a  particular  type  of 
animal  or  animal  product  from  a  foreign 
region,  as  well  as  requests  to  recognize 
all  or  part  of  a  country  or  countries  as 
a  region.  The  regulations  define  the  term 
region,  in  part,  as  "any  defined 
geographic  land  area  identifiable  by 
geological,  political,  or  surveyed 
boundaries." 

In  accordance  with  these 
regionalization  procedures,  we  are 
proposing  to  amend  the  regulations  in 
§  94.6  by  adding  the  Mexican  States  of 
Campeche.  Quintana  Roo,  and  Yucatan 
to  the  lists  of  regions  considered  free  of 
exotic  Newcastle  disease  (END).  This  - 
proposed  rule  would  allow  importation 
into  the  United  States  of  poultry  and 
poultry  products  from  these  regions  and 
would  eliminate  restrictions  that  no 
longer  appear  necessary. 

We  are  also  proposing  to  amend 
§  94.15.  which,  among  other  things,  sets 
out  requirements  for  transit  through  the 
United  States  of  poultry  carcasses,  parts, 
or  products  that  are  otherwise  ineligible 
for  entry  into  the  United  States  under 
part  94.  Because  these  requirements 
would  no  longer  apply  to  poultry 
carcasses,  parts,  or  products  from 
Campeche,  Quintana  Roo.  and  Yucatan, 
references  to  these  States  in  §  94.15(c) 
would  be  removed. 

Bisk  Evaluation 

Using  information  submitted  to  us  by 
the  Federal  Government  of  Mexico 
through  the  Secretariat  for  Agriculture, 
Livestock,  Rural  Development, 
Fisheries,  and  Food  Safety  (SAGARPA), 
as  well  as  information  gathered  during 
a  site  visit  by  APHIS  staff  to  the  Yucatan 
Peninsula  iri  March  2001 ,  we  have 
reviewed  and  analyzed  the  animal 
health  status  of  these  States  relative  to 
END.  This  review  and  analysis  was 
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conducted  in  light  of  the  factors 
identified  in  §^2.2,    Application  for 
recognition  of  the  animal  health  status 
of  a  region,"  which  are  used  to  evaluate 
the  risk  associated  with  importing 
animals  or  animal  products  into  the 
United  States  from  a  given  region.  Based 
on  the  information  submitted  to  us.  we 
have  concluded  the  following: 

Veterinary  Infrastructure 

SAGARPA  conducts  sanitary  and 
phytosanitar\'  programs  in  conjunction 
with  State  and  mdustry  groups  under  a 
commission  strut:ture   Examples  of 
programs  under  the  authority  of 
SAGARPA  and  of  the  Directorate  for 
Animal  Health  (DGSA),  which  operates 
under  SAGARPA,  are  animal  disease 
control  or  eradication  activities, 
including  quarantine  and  movement 
restrictions;  accreditation  of 
professionals  to  perform  program 
activities:  disease  reporting;  emergency 
response:  disease  diagnosis;  and  animal 
depopulation.  International  seaport  and 
airport  border  control  for  animal  and 
plant  and  products  is  under  the 
authority  of  SAGARPA  and  the 
Directorate  for  Phyto-  and  Zoosanitarv 
Inspection  (DGIF). 

Each  State  has  a  Federal  Delegate  and 
other  Federal  personnel  assigned  to 


conduct  the  Federal  animal  health 
activities  in  that  State,  Other  personnel 
include  an  Assistant  Delegate,  as  well  as 
DGSA  and  DCilF  personnel  assigned  to 
work  in  the  State, 

Each  Federal  delegate  works  with  the 
State  animal  health  officials  to 
administer  the  joint  Federal/State 
animal  health  programs,  A  peninsular 
animal  health  council,  which  is  made 
up  of  the  Federal  regional  coordinator. 
State  animal  health  officials,  and 
SA(iARPA  delegates,  meets  every  few- 
months  to  evaluate  and  determine  the 
funding  needs  for  the  animal  health 
activities  of  the  region.  For  these 
programs,  a  significant  joint  budget  is 
managed  bv  the  Federal,  regional,  and 
State  officials. 

Results  of  our  evaluation  indicate  that 
anirnal  health  officials  in  Gampeche. 
Quintana  Roo.  and  Yuc:atan  have  the 
legal  authority  to  enforce  Federal  and 
■State  regulations  pertaining  to  END  and 
the  net:essary  veterinary  infrastructure 
to  carry  out  END  surveillance  and 
control  activities.  No  specific  factors 
were  identified  in  the  evaluation  that 
might  present  a  risk  to  the  United  States 
if  poultry  or  poultry  products  were  to  be 
imported  from  these  three  Yucatan 
Peninsula  States. 


Disease  History  and  Surveillance 

The  Government  of  Mexico 
recognized  the  State  of  Yucatan  as  free 
of  END  in  July  1996.  The  last  reported 
focus  of  infection  was  detected  and 
eradicated  in  May  1984.  Similarly, 
Quintana  Roo  was  declared  free  in 
December  of  1997,  the  last  focus  having 
been  detected  and  eradicated  in 
September  1990.  Gampeche,  which  has 
had  no  history  of  END.  was  officially 
recognized  by  the  Mexican  Government 
as  fi:ee  of  the  disease  in  December  1997. 

Because  the  three  Yucatan  Peninsula 
States  are  considered  to  be  free  of  END 
by  Mexico,  surveillance  for  animal 
disease  must  comply  with  the  dictates 
of  program  manuals  for  END.  In  general 
terms,  within  free  States,  active  and 
passive  surveillance  are  performed 
every'  year. 

Active  Surveillance.  Each  year,  a 
census  is  submitted  to  the  DGSA's  risk 
analysis  and  international  reporting  unit 
in  Mexico  City.  That  unit  responds  with 
instructions  for  the  active  surveillance 
to  be  performed  in  each  State.  Active 
surveillance  data  collected  in  1999  and 
2000  are  shown  below  in  tables  1  and 
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Table  1  .—Surveillance  Testing  in  Yucatan  Peninsula  for  Newcastle  Disease,  1999 


State 


Commercial 
flocks  sam- 
pled 


Samples 

per 

commercial 

flock 


Backyard 

flocks 
sampled 


Samples 
per  back- 
yard flock 


Campeche  .... 
Quintana  Roo 
Yucatan 


32 

11 

212 


59 
59 
29 


299 
299 
299 


5 
5 
5 


Table  2.— Surveillance  Testing  in  Yucatan  Peninsula  for  Newcastle  Disease,  2000 


State 


Commercial 
flocks  sam- 
pled 


Samples 

per 

commercial 

flock 


Backyard 

flocks 
sampled 


Campeche 
Quintana  Roo 
Yucatan  


•58 
•20 

•225 


59 

36-69 

29 


350 
356 


'The  discrepancy  in  the  number  of  flocks  compared  to  1999  may  be  due  to  collections  from  separate  houses  on  same  farm. 


Samples 
per  back- 
yard flock 


5 
5 

5 


Selection  of  flocks  for  testing  is  done 
in  each  State  by  program  officials  .Ml 
commercial  flocks  {le.  flocks  set  up  for 
commerce,  with  appropriate  fencing  and 
biosecurity  to  isolate  the  unit)  are 
sampled  once  a  year  Birds  are  selected 
at  random  from  within  the  selec:ted 
flocks. 

There  is  a  special  high-risk  zone  in 
Campeche.  adjacent  to  the  State  of 
Tabasco,  which  is  in  the  control  phase 
for  END;  this  zone  consists  of  the  area 


within  50  km  of  the  Tabasco  border  and 
is  delineated  by  peninsular  (officials,  not 
by  the  national  program.  Additional 
bat:kvard  poultry  premises  are  tested 
annually  from  the  high-risk  zone,  above 
the  number  of  samples  outlined  bv  the 
national  program.  To  test  for  END  and 
salmonella  in  poultry,  samples  are 
collected  from  approximately  60  extra 
premises. 

Passive  Surveillance  Cases  of  concern 
are  reported  by  and  to  various 


personnel.  Once  a  problem  is  reported 
to  an  official,  the  mandated  response 
time  is  24  hours.  Quarantine  of  a 
premises  is  based  on  presumptive 
clinical  signs,  and  appropriate  samples 
must  be  collected.  Officials  may  take 
more  definitive  action  when  they  have 
certain  presumptive  results  from  the 
local  laboratory.  For  END  and  other 
poultry  diseases  that  occur  in  portions 
of  Mexico,  samples  generally  go  to  a 
regional  laboratory.  Positive  samples  are 
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sent  to  the  national  laboratories  in 
Mexico  City  for  confirmation.  Table  3 
below  shows  the  numbers  of  passive 


surveillance  samples  submitted  to  the 
Yucatan  Peninsula's  regional  laboratory 
in  Merida,  Yucatan,  for  Newcastle 


disease  diagnosis  during  2000,  .Ml 
samples  were  negative  for  END 


Table  3.— Total  Numbers  of  Samples  Run  for  Newcastle  Disease  Diagnosis  (program  and  other).  2000 


State 


Campeche 

Quintana  Roo 
Yucatan 


Number  of  flocks 
represented 


Number  of  samples 


470 
387 

598 


3003 

4.457 

15053 


Results  of  our  evaluation  indicate  that 
authorities  in  the  Yucatan  Peninsula  are 
conducting  an  adequate  level  of  END 
surveillance  to  detect  the  disease  if  it  . 
were  to  be  reintroduced  into  the 
peninsula. 

Diagnostic  Capabilities 

There  are  two  laboratories  that 
provide  veterinary  diagnostic  services  to 
the  poultry  industry  in  the  Yucatan 
Peninsula.  One  is  a  small  regional 
laboratory  located  in  Chetumal  in  the 
State  of  Quintana  Roo,  which  provides 
general  microbiological  services  to  local 
producers  but  does  not  conduct 
diagnostic  tests  for  program  diseases. 
The  second  is  a  full-service  regional 
laboratory  located  in  Merida,  Yucatan. 
The  Merida  laboratory  also  provides 
support  for  hazard  analysis  and  critical 
control  point  (HACCP)  programs  for 
Federally  inspected  (TIF)  processing 
plants  in  the  region. 

Tests  for  END  are  conducted  using 
chick  embryos  from  commercial 
sources.  The  plate  hemagglutination  test 
(HA)  is  used  to  test  for  the  presence  of 
the  virus.  Any  samples  that  test  positive 
at  the  Yucatan  lab  are  sent  to  the  central 
laboratories  in  Mexico  City  (CENASA) 
for  confirmation,  and  tissues  of  any 
suspect  animals  are  sent  to  the  Exotic 
Animal  Disease  Commission  (EADC) 
Laboratory  in  Mexico  City  for  virus 
isolation. 

The  Yucatan  Regional  Laboratory  in 
Merida  meets  the  Office  of  International 
Epizootics'  recommendations  for 
equipment  and  training.  An  APHIS  team 
visited  the  laboratory  in  2001  and 
deemed  the  facilities  and  personnel 
adequate  for  the  END  surveillance 
program.  The  laboratory  does  not  have 
an  official  quality  assurance  program  in 
place;  however,  some  monitoring  of 
equipment  is  being  performed. 

APHIS  concluded  that  the  laboratory 
capabilities  and  infrastructure  on  the 
Yucatan  Peninsula  are  sufficient  to 
support  the  END  surveillance  activities. 

Vaccination  Status 

Vaccination  against  Newcastle  disease 
is  currently  being  practiced  on 


commercial  farms  on  the  Yucatan 
Peninsula,  as  it  is  in  all  other  Mexican 
States,  in  accordance  with  Mexican 
Federal  regulations.  APHIS  concluded 
that  vaccinated  birds  do  not  constitute 
a  significant  risk  factor  for  introducing 
END  into  the  United  States. 

Disease  Status  of  Adjacent  Regions 

Yucatan  is  bordered  to  the  west  by 
Campeche,  and  by  Quintana  Roo  to  the 
east  and  south.  Tabasco  is  the  only 
Mexican  State  bordering  the  Yucatan 
Peninsula  and  shares  the  western  border 
of  the  peninsula.  The  State  of  Campeche 
shares  its  southern  border  with 
Guatemala,  and  the  State  of  Quintana 
Roo  shares  its  southern  border  with  both 
Guatemala  and  Belize. 

The  State  of  Tabasco  is  in  the  control 
phase  for  END,  There  were  3  foci  of 
END  infection  in  Tabasco  in  2000.  out 
of  50  in  all  of  Mexico. 

The  United  States  considers  the 
countries  of  Belize  and  Guatemala  to  be 
affected  with  END.  Officials  of  the 
Regional  International  Organization  for 
Agricultural  Health  informed  APHIS 
that  Belize  has  gone  without  reporting  a 
case  of  END  for  several  years,  and  that 
there  are  very  few  poultry  in  the  Peten 
region  of  Guatemala  bordering  the 
Yucatan  Peninsula.  Cases  are  more 
likely  to  be  reported  in  southern 
Guatemala.  Guatemala  apparently  is 
entering  into  an  eradication  program  for 
several  poultry  diseases,  including  END, 

Although  there  are  continuing  END 
outbreaks  in  the  adjacent  Mexican  State 
of  Tabasco  and  the  adjacent  country  of 
Guatamala,  APHIS  considers  that  the 
control  point  activities  (described  in  the 
section  "Movement  Across  Borders")  in 
place  between  the  Yucatan  Peninsula 
States  and  their  neighbors  are  sufficient 
to  reduce  substantially  the  risk  from 
END.  In  addition,  surveillance  and 
eradication  activity  for  diseases 
considered  exotic  is  diligent  and 
sufficient  for  rapid  control  of  outbreaks 
of  the  type  observed  in  the  past. 


Degree  of  Separation  from  Adjacent 
Regions 

The  State  of  Yucatan  is  northwest  of 
Quintana  Roo.  and  Gampeche  sits  to  the 
west,  with  Guatemala  and  Belize  located 
south  and  southwest.  The  Gulf  of 
Mexico  lies  to  the  north,  the  Caribbean 
to  the  east,  and  the  Hondo  River  to  the 
south,  bordering  Belize,  Quintana  Roo  is 
separated  from  Guatemala  by  the 
Calakmul  Biosphere  Reserve,  a  natural 
rain  forest  protected  by  the  Mexican 
government,  and  from  Belize  by  the 
Hondo  River.  The  border  between 
Campeche  and  the  State  of  Tabasco 
follows  a  river  for  a  significant  distance. 
In  Campeche's  southern  part,  bordering 
Guatemala,  sits  the  Calakmul  Biosphere 
Reserve, 

The  area  of  higher  risk  closest  to  the 
Yucatan  Peninsula  is  the  State  of 
Tabasco,  which,  as  indit;ated  above,  had 
three  outbreaks  of  END  in  2000,  APHIS 
concluded  that  the  peninsula  had 
sufficient  separation  from  areas  with 
higher  risk. 

Movement  Across  Borders 

There  is  a  system  of  interstate  and 
zonal  agricultural  and  animal  health 
checkpoints  operating  throughout 
Mexico.  SAGARPA  generally  has  overrdl 
authority  for  these  activities.  The 
Mexican  National  Agricultural 
Quarantine  System  repre.sents  the 
strategic  base  for  the  implementation  of 
foreign  and  domestic  quarantine 
services.  These  ser\'ices  focus  on 
preventing  the  entry  of  exotic  diseases 
and  pests:  assisting  in  the  prevention 
and  the  control  and  eradication  of  such 
diseases,  if  they  should  occur;  and 
supporting  the  phyto/zoosanitary 
campaigns  at  the  national  levels  to 
maintain  zones  that  are  free  of  diseases 
and  pests. 

The  primary  means  for  preventing 
reintroduction  of  END  into  the  Yucatan 
Peninsula  is  through  regulations 
controlling  the  movement  of  land  and 
air  traffic.  Movement  of  birds  and  bird 
products  that  enter  the  peninsula  are 
subject  to  zoosanitarv  certificates  issued 
bv  local  organizations  under 
SAGARPA's  control. 
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The  border  checkpoints  between 
C;ampeche  and  Tabasco  provide  24-hoiir 
inspection  and  control.  All  roads  that 
traverse  the  border  between  these  two 
States  are  tightlv  monitored  and 
controlled  by  officials  from  SACARPA. 
peninsular  governments,  and  law 
enforcement  and  militarv'  personnt;! 
from  Campeche.  Quintana  Roo.  and 
Yucatan,  as  well  as  from  the  State  of 
Tabasco.  Animal  and  plant  products 
detected  during  vehicle  searf;hes  are 
confiscated  and  incinerated  Movement 
of  livestock  and  poultry  between  States 
is  prohibited  without  proper  movement 
authorization/documentation,  and  the 
unauthorized  transport  of  live  animals 
from  Tabasco  is  strictly  prohibited. 

There  are  two  international  airports 
on  the  peninsula,  one  in  Merida  and  one 
in  Cancun.  There  are  national  airports 
in  Campeche  and  Quintana  Roo.  The 
site  visit  team  visited  the  international 
airport  at  Merida.  Yucatan.  Program 
officials  inspect  all  incoming  flights. 


both  passenger  and  cargo  flights,  for 
unpermitted  agricultural  products, 
including  food  wastes  and  stores. 

The  maritime  port  of  Progreso 
primarilv  handles  shipments  of  grain. 
Animals  and  animal  products  are 
allowed  entry  if  the  proper  health 
certificate  and  permit  requirements  are 
met  There  are  four  full-time  inspectors 
at  the  port,  including  two  veterinarians. 

Officials  on  the  Yucatan  Peninsula 
have  the  authority,  procedures,  and 
infrastructure  to  enforce  effectively  the 
svstem  of  permits,  inspection, 
quarantines,  and  treatments  that  the 
peninsula  has  in  place  to  control 
animals  and  animal  products.  APHIS 
did  not  identify  any  specific  limitations 
in  the  svstem  that  might  pose  a  risk  to 
the  United  States. 

Livestock  Demographics  and  Marketing 
Practices 

In  recent  years,  the  Yucatan  Peninsula 
has  seen  a  significant  growth  in 


production  of  poultry,  swine,  and  cattle. 
In  2000,  the  State  of  Yucatan  produced 
82,099  metric  tons  of  broilers,  76,530 
metric  tons  of  eggs,  and  1,512  metric 
tons  of  turkey  meat.  The  peninsula  has 
evolved  into  an  agriculture  exporting 
region,  supplying  poultry  products  to 
other  parts  of  Mexico,  as  well  as  to 
foreign  markets.  Disease  control  and 
surveillance  programs  are  in  place  for 
poultry,  swine,  and  cattle,  as  well  as  for 
bee  pests.  For  poultry,  control  programs 
target  END,  avian  influenza,  and 
salmonella. 

Site  visit  team  members  reviewed 
census  information  for  poultry  in  the 
States  on  the  Yucatan  Peninsula.  The 
population  of  chickens  and  proportion 
on  commercial  and  backyard  premises, 
based  on  the  2000  census,  are  shown  in 
table  4. 


Table  4.— Poultry  Population  and  Proportion  on  Commercial  Farms,  2000  Census 


state 


Campectie       

Quintana  Roo   

Yucatan         

■  =  1 999  figures 


Commercial  farms 


Backyard  farms 


Numt)er  of 
farms 


Numtjer  of 
pouttry 


Percentage 
of  total  birds 


Number  of 
farms 


30 

2 

226 


1.243,181 

2.139.706 

•13,000,000 


82  1 
92 
92 


21,595 
25.639 
58,501 


Numlser  of 
poultry 


Percentage 
of  total  birds 


271,500 
185,212 
,132:828 


17.9 
8 
8 


About  60  percent  of  the  peninsulas 
poultry  production  is  for  regions  outside 
the  peninsula.  Most  of  the  birds  and 
poultry  products  that  come  into 
Quintana  Roo  and  Campec;he  originate 
in  the  State  of  Yucatan  A  site  visit  was 
made  to  the  third  largest  broiler- 
producing  company  in  the  Yucatan, 
located  near  Merida.  This  was  a  first- 
class  operation  that  would  rival  the  best 
production  facilities  in  the  United 
States.  However,  it  appeared  that  main 
other  operations  consisted  of  two  to  six 
house  units  with  passive  air  svstems 
and  chicken  houses  often  located  close 
to  heavily  traveled  roads.  Most  houses 
appeared  to  be  15  or  more  vears  of  age. 

For  both  economic  and  health 
reasons,  the  poultrv  industry  on  the 
Yucatan  Peninsula  is  committed  to  the 
production  of  quality  products  and  the 
maintenance  of  END-free  status. 
Industn,'  leaders  demonstrated  an 
awareness  of  animal  disease  control 
measures  needed  to  maintain  a  healthv 
and  productive  animal  industrv 
Industry  groups  contribute  funds  to 
develop  and  improve  sanitary 
operations  to  maintain  the  END-free 
status  of  their  respective  States. 


.\PHIS  did  not  identify'  any  factors  in 
this  category  that  might  pose  a  risk  to 
the  L'nited  States  if  poultry  or  poultry 
products  were  to  be  imported  from  the 
Yucatan  Peninsula. 

Detection  and  Eradication  of  Disease 

END  has  been  effecti\ely  controlled 
and  eradicated  from  Quintana  Roo  and 
Yucatan,  and  has  no  known  hisforv  in 
Uampec:he.  Accordingly,  END  is  now 
considered  an  exotic  disease  on  the 
Yucatan  Peninsula.  Therefore,  while 
there  are  no  active  disease  control 
programs,  the  States  do  maintain  both 
active  and  passive  disease  surveillance, 
ongoing  animal  movement  controls,  and 
an  emergencv  response  svstem  in  case 
END  is  again  detected  in  the  Yucatan 
Ptminsula  States.  According  to  Mexican 
regulations,  in  the  event  of  any  cases  of 
END  in  a  free  zone,  a  sanitary  slaughter 
policy  would  be  implemented,  along 
with  cleaning  and  disinfection  of 
affected  premises.  APHIS  did  not 
identifv  specific  limitations  in  this 
system  that  would  pose  a  risk  to  the 
United  States. 

Results  of  our  evaluation  indicate  that 
the  Federal  Government  of  Mexico  and 
the  State  Governments  of  Campeche, 


Quintana  Roo,  and  Yucatan  have  the 
laws,  policies,  and  infrastructure  to 
detect,  respond  to,  and  eliminate  any 
reoccurrence  of  END. 

These  findings  are  described  in 
further  detail  in  a  qualitative  evaluation 
that  may  be  obtained  from  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  and  may  be  viewed  on  the 
Internet  at  http://ww\v. aphis. usda.gov/ 
vs/ reg-request.html  by  following  the 
link  for  current  requests  and  supporting 
documentation.  The  evaluation 
documents  the  factors  that  have  led  us 
to  conclude  that  Campeche,  Quintana 
Roo,  and  Yucatan  are  free  of  END. 
Therefore,  we  are  proposing  to 
recognize  the  Mexican  States  of 
Campeche,  Quintana  Roo,  and  Yucatan 
as  free  of  END:  add  them  to  the  list  in 
§  94.6  of  regions  where  END  is  not 
known  to  exist;  and  amend  §  94.15  to 
remove  restrictions  on  the  movement  of 
poultry  carcasses,  parts,  or  products 
from  these  States  that  would  no  longer 
apply. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
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has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  amend  the 
regulations  by  adding  the  Mexican 
States  of  Campeche,  Quintana  Roo,  and 
Yucatan  to  the  list  of  regions  considered 
free  of  END  and  removing  END-related 
restrictions  on  the  movement  of  poultry 
carcasses,  parts,  or  products  from  these 


States  into  the  United  States  that  would 
no  longer  apply. 

A  number  of  factors  could  influence 
how  much  of  the  poultry  produced  in 
the  Yucatan  Peninsula  might  be 
exported  to  the  United  States  as  a  result 
of  this  proposed  rule.  These  factors 
include  domestic  and  international 
supply  of,  and  demand  for,  poultry  and 
poultry  substitutes,  U.S.  grain  prices, 
exchange  rates,  freight  rates,  the 
structure  (number  of  large  integrated 
operations  versus  the  number  of 


traditional  and  semi-traditional 

operations)  of  the  poultry  industry  in 
the  Yucatan  Peninsula,  and  the  ability 
of  Yucatan  producers/packers 
consistently  to  ship  cuts  that  meet  U.S. 
market  specifications. 

As  shown  in  table  5.  Yucatan 
Peninsula  poultry  production  peaked  at 
roughly  100.000  metric  tons  (MTs)  in 
1997  and  consistently  accounted  for 
about  8  percent  of  Mexico's  total  poultrv 
production  from  1992  until  1999.  the 
last  year  for  which  data  were  available. 


Table  5.— Yucatan  Poultry  Production  by  State  1992-1999  (MTs) 


Year 


1992 


1993 


1994 


1995 


1996 


1997 


1998 


1999 


Campectie 

Quintana  Roo 
Yucatan  


Total  

Percentage  of  Mexico's  production 


4,152 

5,124 

63,027 


5,821 

5,940 

74.311 


6,322 

5,810 

77,841 


6,438 

7,043 

83,311 


72,303  86,072 


89.884 


96,792 


=4= 


6,679  7,440  6,604  6.784 

5,490  5.865  4.685  5,374 

86,485  89.698  79,900  81.470 


98,654        103,003 


91,189 


93.628 


=P 


8.05 


8.28 


7.98 


7.54 


780 


Source:  Centre  de  Estadistica  Agropecuaria/SAGARPA. 


Our  analysis  of  poultry  production  in 
the  Yucatan  Peninsula  suggests  100,000 
MTs  as  the  upper  limit  for  poultry  and 
poultry  products  that  could  be  made 
available  for  export  to  the  United  States 
at  this  time.  The  Yucatan  Peninsula  is 
a  grain  and  oilseed  deficit  area.  Most  of 
the  grains  and  oilseeds  used  in  poultry 
production  (the  single  largest  and  most 
expensive  input  in  poultry  production) 
are  imported  from  the  United  States. 
This  dependence  on  imported  grains 
and  oilseeds  will  tend  to  limit  the 
growth  of  the  Yucatan  Peninsula's 
poultry  production  and,  consequently, 
the  amount  of  poultry  and  poultry 
products  available  for  export  to  the 
United  States. 


It  is  far  more  likely  that  the  actual 
amount  of  poultry  and  poultry  products 
that  would  be  exported  to  the  United 
States  from  the  Yucatan  Peninsula 
States  in  the  near  term  as  a  result  of  this 
rulemaking  would  be  significantly  less 
than  100,000  MTs.  A  general  analysis  of 
Mexican  poultry  production  systems 
suggests  that  a  maximum  of  60  to  70 
percent  of  Yucatan  Peninsula  poultry 
production  might  meet  U.S.  import 
standards.^  According  to  Foreign 
Agricultural  Service  attache  reports  and 
Economic  Research  Service  (ERS) 
analysts,  most  Yucatan  Peninsula 
production  would  probably  be 
consumed  locally  or  diverted  to  the 
local  tourist  industry.  Because  of 


Table  6  —Estimated  Yucatan  Peninsula  Poultry  and  Poultry  Products 

States  (in  MTs) 


shipping  costs,  it  is  likely  that  Mexican 
producers  would  only  find  it  profitable 
to  ship  breast  cuts  to  the  United  States, 
Table  6  shows  high  and  low  estimates 
for  possible  exports  of  poultrv-  and 
poultry  products  from  the  Yucatan 
Peninsula  to  the  United  States.  As 
shown  in  the  table,  between  18,000  and 
52,500  MTs  of  Yucatan  Peninsula 
poultry  could  be  available  for  export  to 
the  United  States,  depending  on 
domestic  consumption,  a  factor  that  is 
very  difficult  to  gauge  or  predict.  Based 
on  these  figures,  the  amount  of  breast 
meat  cuts  available  for  export  to  the 
United  States  could  range  from  roughly 
5,786  to  16,875  MTs.-: 

Available  for  Export  to  the  United 


Potential  exports 


High  estimate       Low  estimate 


Total  

Acceptable  for  U.S.  import  -  -         .•;,•;• 

Acceptable  for  U.S.  import  and  available  for  export  (not  consumed  domestically) 
Estimated  breast  meat  available  for  export  to  US 


100.000 
70,000 
52,500 
16,875 


100,000 

60,000 

18.000 

5.786 


Source:  Centre  de  Estadistica  Agropecuaria/SAGARPA  statistics  provided  by  Leiand  Southard  of  USDA/ERS 


These  amounts  would  make  up  a 
minuscule  share  of  the  U.S.  market.  The 
United  States  is  the  world's  largest 
producer  and  exporter  of  poultry  meat. 
In  1999,  U.S.  poultry  meat  production 
totaled  35.3  billion  pounds  (159,090,909 
MTs),  of  which  83  percent  was  broiler 


meat,  15  percent  was  turkey  meat,  and 
2  percent  was  other  chicken  meat.  The 
total  farm  value  of  U.S.  poultry 
production  in  1999  was  $22.4  billion. 
Broiler  production  accounted  for  the 
majority  of  the  value  at  $15.1  billion, 
followed  by  eggs  at  $4.3  billion,  turkey 


at  $2.8  billion,  and  other  chicken  at  $68 
million.  The  high  estimate  of  52,500 
MTs  of  Yucatan  Peninsula  poultry  and 
poultry  parts  available  for  export  to  the 
United  States  would  translate  to  0.033 
percent  of  U.S.  poultry  production 
based  on  the  1999  figures.  The  low 


>  "Outlook  for  Mexican  Poultry  Industry  and 
U.S.-I^exican  Poultry  Trade,"  by  Milton  Madison 


and  David  Harvey.  USDA/ERS  Livestock,  Dairy,  and 
Poultry  Report,  )uly  l7,  1998,  LDP-52. 


'  A  42-ounce  processed  broiler  carcass  is 
comprised  of  12.5  to  14  ounces  of  breast  meat,  or 
roughly  32  percent  breast  meat 
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estimate  of  18.000  MTs  available  for 
export  would  equal  0.01 13  percent  of 
1999  U.S.  production.  The  percentages 
for  estimated  breast  mt^at  exports  would, 
of  course,  be  even  smaller. 


The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  impact  of  their 
rules  on  small  entities.  Among  the  small 
entities  that  could  be  affected  by  this 
propo.sed  rule  are  U.S.  producers  of 


poultry  and  poultry  products,  U.S. 
freight  forwarders,  and  U.S.  trucking 
and  shipping  firms.  All  of  these 
categories  are  comprised  primarily  of 
small  entities.  Table  7  provides  a 
breakdown. 


Table  7.— Number  and  Type  of  Small  Businesses  Potentially  Affected  by  Proposed  Rule 


Type  of  business 


Total  US. 
entitles 


Small  entitles 


Local  and  long  distance  U  S  trucking  firms  (refrigerated) 

U  S  freight  forwarders    

Deep  sea  freight  transport  

Poultry  farms    


13.529 

5,674 

273 

53.530 


The  U.S.  poultry  industry  is 
dominated  by  contract  growing 
arrangements.  A  small  number  of  very 
large,  vertically  integrated  poultry 
companies  own  most  poultry  in  the 
United  States.  The  poultry  are  raised  to 
a  marketable  size  by  farmers  under 
contract  arrangements.  The  vertic;ally 
integrated  companies  do  not  qualify  as 
small  entities  under  the  Small  Business 
.•Xdministration's  standard  for  small 
poultry  enterprises-no  more  than 
5750,000  in  annual  revenues.  Most 
contract  poultry  growers  do  qualify  as 
small  entities,  however  '  The  1997 
Census  of  Agriculture  (the  most  recent 
data  on  the  composition  of  poultry 
industry  by  size)  reported  a  total  of 
63,246  farms  in  the  United  States  that 
raised  poultry  or  poultry  products, 
producing  poultry  and  poultry  products 
valued  at  over  S22  billion.  According  to 
Census  of  Agriculture  data, 
approximately  53.530  or  85  percent  of 
the  farms  raising  poultry  were  "sm.di" 
farms  in  1997.^ 

In  theory,  imported  ^'ucatan  poultry 
would  increase  the  available  supply  of 
poultry  in  the  LInited  States,  increa.se 
competition,  and  reduce  prices.  Such  a 
development,  while  benefitting  LIS. 
consumers,  could  negatively  affect  net 
revenues  of  U.S.  producers.  Due  to  the 
relatively  small  tonnage  of  poultry  and 
poultry  products  expected  to  be 
exported  from  the  Yucatan  Peninsula  to 
the  United  States,  however,  this 
proposed  rule  would  be  unlikely  to  have 
a  measurable  effect  on  I'  .S.  poultr\  and 
poultry-product  supplies,  poultry 
prices,  or  poultry  producer  revenues. 

The  other  affected  small  entities — 
US.  freight  forwarding,  trucking,  or 
transport  firms  that  could  transport 
Mexican  poultry  from  U.S.  land  border 
ports  or  L'.S.  maritime  ports — could 


benefit  from  increased  economic 
activity  as  a  result  of  this  proposed  rule. 
As  is  the  case  with  poultry  producers, 
however,  these  effects  are  likely  to  be 
very  small  due  to  the  limited  amount  of 
poultry  and  poultry  products  that  would 
be  exported  to  the  United  States  from 
the  Yucatan  Peninsula  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  .Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  E.xecutive  Order  12988,  Civil 
lustice  Reform.  If  this  proposed  rule  is 
adopted:  ( 1 )  All  State  and  local  laws  and 
regul.itions  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retn)<u:ti\(?  effect  will  he  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  recjuired  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
recjuirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 

rt  sfCj.]. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  94  as  follows: 


'http     UHH  slM).f>pv.  \'AICSCx)de  112320. 
(nniltr\  proiluctinn. 

*  1497  CpiiMis  of  .^^rll  ulturn-l  nilcd  Stales  ilata. 
tiiblp  50.  sumnidrv  In  inarkcn  value  of  agricultural 

pniiluits  sdid 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  r..S.C:.  450.  7711-7714.  77.51. 
7754.  8303"  8306.  8308.  8310,  8311,  and 
831,t:  21  LIS.C.  136  and  136a:  31  US.C. 
'1701:  42  U.S.C.  4331  and  4332:  7  CFR  2.22. 
2.80.  and  371.4. 

§  94.6    [Amended] 

2.  In  i^  94.6.  paragraph  (a)(2)  would  be 
amended  by  adding  the  words  "Mexico 
(States  of  Campeche,  Quintana  Roo,  and 
■^'ucatan)."  after  the  word 
"Luxembourg,". 

3.  In  §94.15,  the  introductory  text  of 
paragraph  (c)  and  paragraph  (c)(2) 
would  be  revised  to  read  as  follows: 

§94.15    Animal  products  and  materials; 
movement  and  handling. 

***** 

(c)  Poultry  carcasses,  parts,  or 
products  (except  eggs  and  egg  products) 
from  Baja  California,  Baja  California 
Sur.  Chihuahua.  Nuevo  Lt?on,  Sinaloa. 
Sonora.  or  Tamaulipas.  Mexico,  that  are 
not  eligible  for  entry  into  the  United 
States  in  accordance  with  the 
regulations  in  this  part  may  transit  the 
United  States  via  land  ports  for 
immediate  export  if  the  following 
conditions  are  met: 
***** 

(2)  The  poultry  carcasses,  parts,  or 
products  are  packaged  at  a  Tipo 
Inspeccion  Federal  plant  in  Baja 
California,  Baja  California  Sur, 
Chihuahua,  Nuevo  Leon,  Sinaloa, 
Sonora,  or  Tamaulipas,  Mexico,  in 
leakproof  containers  with  serially 
numbered  seals  of  the  Government  of 
Mexico,  and  the  containers  remain 
-sealed  during  the  entire  time  they  are  in 
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transit  across  Mexico  and  the  United 

States. 

***** 

Done  in  Washington,  DC,  this  16th  day  of 
October  2002  . 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  02-26811  Filed  10-21-02;  8:45  am) 
BIUJNG  CODE  3410-34-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 
RIN  3052-AC05 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Capital  Adequacy 

agency:  Farm  Credit  Administration 

(EGA). 

ACTION:  Proposed  rule. 


summary:  The  EGA  proposes  to  amend 
its  capital  adequacy  regulations  to  add 
a  definition  of  total  liabilities  for  the  net 
collateral  ratio  calculation;  limit  the 
amount  of  term  preferred  stock  that  may 
count  as  total  surplus;  clarify  the 
circumstances  in  which  we  may  waive 
disclosure  requirements  for  an  issuance 
of  equities  by  a  Farm  Credit  System 
(ECS,  Farm  Credit  or  System) 
institution;  and  make  several 
nonsubstantive  technical  changes. 
These  amendments  will  update,  modify, 
and  clarify  certain  capital  requirements. 
DATES:  Please  send  your  conunents  to  us 
by  November  21,  2002. 
ADDRESSES:  You  may  send  comments  by 
electronic  mail  to  reg-comm@fca.gov  or 
through  the  Pending  Regulations  section 
of  EGA's  Web  site,  http://www.fca.gov. 
You  may  also  send  comments  to 
Thomas  G.  McKenzie,  Director. 
Regulation  and  Policy  Division.  Office 
of  Policy  and  Analysis,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090.or  by  fax 
to  (703)  734-5784.  You  may  review 
copies  of  all  comments  we  receive  in  the 
Office  of  Policy  and  Analysis.  EGA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Markowitz.  Senior  Policy  Analyst, 
Office  of  Policy  and  Analysis.  Farm 
Credit  Administration.  McLean,  VA 
22102-5090.  (703)  883-4479;  TTY  (703) 
883-4434;  or  Rebecca  S.  Orlich.  Senior 
Attorney.  Office  of  General  Counsel. 
Farm  Credit  Administration.  McLean, 
VA  22102-5090,  (703)  883^020,  TTY 
(703) 883-2020. 
SUPPLEMENTARY  INFORMATION: 

L  Objectives 

The  objectives  of  our  proposal  are  to: 


•  Limit  the  effect  of  Statement  of 
Financial  Accounting  Standards  No. 
133.  Accounting  for  Derivative 
Instruments  and  Hedging  Activities 
(SEAS  133),  on  the  net  collateral  ratio; 

•  Ensure  that  Farm  Credit  institutions 
do  not  overly  rely  on  term  preferred 
stock  to  meet  regulatory  capital 
requirements; 

•  Explain  how  the  EGA  may  include 
other  debt  or  equity  in  the  definition  of 
permanent  capital; 

•  Clarify  the  requirements  for  the 
EGA  to  consider  waiving  disclosure 
requirements  for  issuances  of  stock  to 
more  than  a  single  sophisticated 
investor;  and 

•  Make  several  nonsubstantive 
technical  changes  to  our  capital 
regulations. 

n.  Introduction 

The  EGA  is  proposing  changes  to  the 
capital  adequacy  regulations  in  order  to 
update,  modify,  and  clarify  certain 
requirements.  We  propose  revising  the 
net  collateral  ratio  calculation  to  limit 
the  effect  of  new  accounting  rules  for 
derivatives.  This  is  in  response  to  a 
petition  we  received  last  year  from  two 
System  banks.  We  also  propose  limiting 
the  amount  of  term  preferred  stock  that 
^an  be  counted  in  total  surplus. 

Additionally,  we  propose  excluding 
term  preferred  stock  from  liabilities  in 
the  calculation  of  the  net  collateral  ratio 
for  System  banks  to  the  extent  that  the 
stock  is  counted  as  total  surplus.  This 
latter  proposed  amendment  reflects  the 
capital  treatment  of  term  preferred  stock 
issuances  we  recently  reviewed  for  two 
System  banks.  As  a  result  of  our  review 
of  those  recent  stock  issuances,  we  also 
identified  a  need  to  clarify  certain 
requirements  and  make  additional 
technical  corrections.  The  proposed 
amendments  are  more  fully  described  in 
the  section-by-section  analysis  below. 

m.  Section-by-Section  Analysis 

Section  615.5201(e)— Definition  of 
Direct  Lender  Institution 

We  propose  amending  §  615.5201(e) 
by  removing  the  phrase  "loan  of  lease" 
and  adding,  in  its  place,  the  phrase 
"loan  or  lease"  to  correct  a 
typographical  error. 

Section  615.5201(1)— Definition  of 
Permanent  Capital 

We  propose  adding  a  new  paragraph 
(8)  to  the  definition  of  permanent 
capital  in  §  615.5201(1).  This  proposed 
amendment  reflects  a  statutory  change 
to  section  4.3A  of  the  Farm  Credit  Act 
of  1971,  as  amended,  by  the  Farm  Credit 
Banks  and  Associations  Safety  and 
Soundness  Act  of  1992  (1992  Act).  The 


1992  Act  added  section  4.3A(a)(l)(E). 
which  includes  in  permanent  capital 
any  debt  or  equity  instrument  or  other 
account  that  the  EGA  determines 
appropriate  to  be  considered  as 
permanent  capital.  The  proposed 
amendment  states  that  we  may  include 
a  debt  or  equity  instrument  in 
permanent  capital  in  whole  or  in  part, 
and  on  a  permanent  or  temporary  basis. 
The  language  of  this  proposal  is  similar 
to  language  in  existing 
§615.5301(b)(l)(iv)  and  (i)(5),  which 
states  that  we  may  include  additional 
items  in  core  or  total  surplus  when  we 
deem  their  inclusion  to  be  appropriate. 
The  inclusion  of  additional  items  would 
give  institutions  more  flexibility  in 
meeting  their  capital  requirements. 

We  considered  proposing  that  term 
subordinated  debt  could  be  counted  as 
permanent  capital  in  much  the  same 
way  that  we  currently  allow  term 
preferred  stock  to  be  counted.  However, 
since  no  System  institution  has  issued 
subordinated  debt,  we  have  decided  to 
consider  the  inclusion  of  subordinated 
debt  in  permanent  capital  on  a  case-by- 
case  basis,  should  we  receive  a  specific 
proposal  by  a  System  institution. 

Section  615.5250(c)(5)— Waiver  of 
Disclosure  Requirements 

We  propose  amending 
§  615.5250(c)(5)  to  clarify  the 
circumstances  in  which  we  may  waive 
any  or  all  of  the  dis  losures  we  require 
institutions  to  mak    to  potential 
investors  in  stock  issuances.  The 
existing  waiver  language  has  been 
interpreted  by  some  institutions  to 
apply  only  when  a  single  investor 
acquires  all  the  equities  of  an  entire 
class  issued  by  an  institution.  Our 
revision  clarifies  that  we  may  waive 
disclosure  requirements  when  the 
following  conditions  are  met:  (1) 
Equities  are  sold  only  to  sophisticated 
investors;  (2)  equities  are  sold  in  blocks 
of  $100,000  or  more:  and  (3)  purchasers 
of  equities  agree  that  any  subsequent 
sale  or  transfer  must  be  in  blocks  of 
$100,000  or  more.  Any  subsequent  sale 
or  transfer  of  equities  that  is  less  than 
$100,000  must  receive  our  prior  written 
approval. 

We  also  propose  to  correct  the 
reference  to  paragraph  (b)  in  existing 
paragraph  (c)(5).  The  reference  should 
be  to  the  disclosure  requirements  in 
paragraph  (c)(1). 

Section  615.5301(1)— Definition  of  Total 
Surplus 

We  propose  to  add  a  new  paragraph 
(4)  to  the  definition  of  total  surplus  in 
§  615.5301(1)  to  limit  the  amount  of  term 
preferred  stock  that  may  be  included  in 
total  surplus  to  25  percent  of  permanent 
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capital.  Conforming  changes  are 
proposed  to  paragraph  (3). 

Our  existing  regulations  include  term 
preferred  stock  in  total  surplus  without 
limit.  We  are  proposing  a  limitation 
equal  to  25  percent  of  permanent 
capital,  to  ensure  that  System 
institutions  do  not  overly  rely  on  this 
type  of  capital  in  their  operations.  This 
limitation  is  generally  comparable  to  the 
treatment  of  intermediate-term  preferred 
stock  in  the  regulatory  capital 
requirements  for  commercial  banks. 
Commercial  banks'  Federal  financial 
regulators  exclude  term  preferred  stock 
from  Tier  1  capital  and  limit  the  amount 
of  intermediate-term  preferred  stock  that 
can  count  as  Tier  2  capital  to  an  amount 
equal  to  50  percent  of  Tier  1  capital.'  In 
addition,  the  amount  a  commercial  hank 
may  count  as  Tier  2  capital  can  be  no 
greater  than  its  Tier  1  capital.  This 
means,  in  effect,  that  no  more  than  25 
percent  of  a  commercial  bank's 
minimum  total  regulatory  (Tier  1  +  Tier 
2)  capital  may  consist  of  term  preferred 
stock.-  We  believe  a  similar  limit  to  that 
imposed  on  commercial  banks  is  also 
appropriate  for  System  institutions  and. 
therefore,  are  proposing  a  limitation  on 
the  total  surplus  ratio. 

We  note  that  the  proposal  would  not 
prohibit  System  institutions  from 
issuing  preferred  stock  in  excess  of  what 
may  be  counted  as  total  surplus,  but 
such  excess  amounts  would  not  qualifv 
as  total  surplus.  The  preferred  stock 
would,  however,  be  treated  as 
permanent  capital  to  the  extent 
permitted  in  the  permanent  capital 
calculation. 

,\'pw  Section  615.53011))— Definition  of 
Total  Linhilities 

In  May  2001,  two  System  banks 
petitioned  us  to  revise  the  net  collateral 
ratio  calculation  requirements  in 
§  615.5301  in  response  to  the  new 
accounting  requirements  for  derivatives 
in  SFAS  133.  as  promulgated  by  the 
Financial  Act:ounting  Standards  Board 
(FASB)  The  hanks  asserted  that  the 
accounting  changes  imposed  by  SFAS 
133  reduced  their  net  culiateral  ratios  in 
a  way  they  believe  was  unintended 

In  response  to  the  banks'  petition,  we 
are  proposing  a  new  4^615. 3301  (j)  to 
define  "total  liabilities"  for  the  purpose 
of  calculating  the  net  collateral  ratio. 
The  net  collateral  ratio  is  a  bank's  net 
collateral.as  defined  in  §  615.5301(c). 


divided  by  the  bank's  total  liabilities. 
Proposed  <^615. 5301(0(1)  specifies  that 
total  liabilities  are  valued  in  accordance 
with  generally  acc;epted  accounting 
principles  (GAAP),  with  the  following 
exclusions  for  the  effects  of  SFAS  133: 
(1 )  Adjustments  to  the  carrying  amount  ' 
of  anv  liability  that  is  designated  as 
being  hedged:  and  (2)  any  derivative 
recognized  as  a  liability  that  is 
designated  as  a  hedging  instrument. 

Prior  to  SFAS  133.  GAAP  allowed 
many  derivative  instruments  to  be 
treated  by  System  banks  as  off-balance 
sheet  items.  However,  with  the  adoption 
of  SFAS  133.  System  banks  must  now 
recognize  all  derivative  instruments  at 
their  fair  value  as  either  an  asset  or  a 
liability  on  the  balance  sheet.  If  a 
derivative  instrument  qualifies  as  a 
designated  hedge, ■•  System  banks  may 
be  required  to  adjust  the  carrying  value 
of  certain  assets  or  liabilities. 

As  a  result  of  SFAS  133,  System 
banks  that  use  derivatives  may  have  to 
recogniz*;  an  increase  in  the  amount  of 
total  liabilities  when  calculating  their 
net  collateral  ratios.  These  increases  in 
total  liabilities  have  resulted  in  lower 
net  collateral  ratios  than  what  the  banks 
would  have  had  under  the  previous 
acttounting  requirements  for  derivative 
instruments. 

Under  SFAS  133,  a  System  bank's 
total  liabilities  will  often  increase  for  a 
derivative  instrument  designated  as 
hedged  This  resulting  increase  in  the 
bank's  liabilities  from  a  derivative 
instrument  designated  as  a  hedge  has  no 
offsetting  equivalent  increase  in  the 
collateral  amount  used  in  the 
c:t)mputation  of  its  net  collateral  ratio 
because  of  the  wav  net  collateral  is 
defined  in  tj  61 5. 5301  (c).  Thus,  a 
derivative  instrument  used  by  a  bank  tr) 
hedge  against  interest  rate  risk  can  often 
result  in  an  unintended  decline  in  the 
bank's  net  collateral  ratio. 

We  believe  a  bank's  net  collateral 
ratio  should  not  be  negatively  affected 
by  derivative  instruments  appropriately 
used  to  hedge  against  interest  rate  risk 
or  other  types  of  market  risks. 
Appropriate  use  of  derivatives  as  hedges 
protects  .System  banks  against  a  true 
economic  decline  in  their  net  collateral. 


'  Sef  12  CKR  p.trt  125.  app   .\  (I. .A. 2(d))  (Federal 
Drpiisil  Insurnnte  Corporation),  12  CFR  part  3.  app. 
\  !2|b|(41l  lOninplrolJpr  of  the  (^urrencv):  and  12 
CKK  part  208.  app   .\  (II  ,A.2(iv)|  (Board  of 
(iovernor--  of  tin-  I  fderai  Kcservi'  Svstem). 

-  This  rxamplf  assunit's  that  a  ( ominertial  bank 
hd.s  Tut  2  i  apilal  M]ual  in  amount  to  its  Tier  I 
capital 


'( ..\.\1'  (li-tinc  \\\f  (:arr\  iny  .imuunl  ol  .i  liatuhlv 
as  the  lac  r  anioiinl  ot  a  lialiililv  iiu  inaM-d  or 
decreasi'il  bv  anv  applu  <iliU'  at  i  riimi  interest 
payable  ami  anv  applii  able  unamortized  preiniiini. 
disiionnl.  tin. nil  e  i  harges,  or  issue  c  osts. 

^  I  mler  .S|-.\.S  l.t).  derivative  iiistrutnents 
dBsi){naIed  as  hedges  routiiiplv  rediii  e  aw  entilv's 
exposure  lo  <  lianui's  in  the  fair  value  of  an  asset  or 
liabililv  ((  f    fair  value  heilgel  or  (  hanKes  in 
expei  le<l  future  (  ash  flows  \i  e    i  ash  flow  hed^e) 
attributable  lo  a  p,irti(  iilar  risk   For  Karni  (jedit 
banks,  derivative  instninienls  are  routineU  used  to 
reilui.e  their  exposure  to  (hedge  against)  changes  in 
market  interest  rates. 


Accordingly,  our  proposed  amendments 
would  exclude  the  effect  of  SFAS  133 
on  the  calculation  of  the  net  collateral 
ratio  for  derivative  instruments  that 
qualify  as  hedges  under  SFAS  133. 

Conversely,  we  believe  derivative 
instruments  that  are  not  designated  to 
hedge  specific  assets  or  liabilities  do  not 
provide  adequate  protections  for  interest 
rate  or  other  market  risks.  Therefore,  our 
definition  of  total  liabilities  includes 
derivative  instruments  that  do  not 
qualify  as  designated  hedges. 

Proposed  §615.5301(j)(2)  would  also 
exclude  from  total  liabilities  the  amount 
of  term  preferred  stock  that  is  eligible  to 
be  counted  as  total  surplus  in  the 
numerator  of  a  bank's  calculation  of  its 
total  surplus  ratio.  In  the  absence  of 
such  exclusion,  our  existing  rule  could 
require  certain  forms  of  term  preferred 
stock  to  be  considered  liabilities.  The 
proposed  exclusion  would  eliminate  the 
potential  inconsistency  of  treating  a 
particular  balance  sheet  item  as  a 
liability  for  net  collateral  purposes  but 
as  capital  for  the  total  surplus  ratio. 

IV.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  the  FCA  hereby  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Each  of  the 
banks  in  the  System,  considered 
together  with  its  affiliated  associations, 
has  assets  and  annual  income  in  excess 
of  the  amounts  that  would  qualify  them 
as  small  entities.  Therefore,  System 
institutions  are  not  "small  entities"  as 
defined  in  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting.  Agriculture.  Banks, 
banking.  Government  securities. 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  we  propose  to  amend  part 
615  of  chapter  VI.  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority:  Sees.  l.,S.  1.7.  1.10.  1.11.  1.12. 
2.2.  2.A.  2.4.  2..T.  2.12,  :).!.  3.7,  3.11,  3.25,4.3. 
4..iA,  4.9.  4.14B,  4.2.5,  .5.fl.  5.17.  6.20,  6.2(i. 
8.0.  8.3,  8.4.  8.f).  8.7,  8.8.  8.10.  8.12  of  the 
Farm  Credit  Act  (12  U.S.C.  20i:i.  2015.  2018. 
201'».  2020.  2073.  2074.  2075.  2070.  209.'). 
2122.  2128.  2132,  2146.  2154.  2154a,  2160, 
2202b.  2211,2243.  2252.  2278b,  2278b-«. 
2279aa.  227*)aa-3.  2279aa-4.  2279aa-fi, 
2279aa-7.  2279aa-8.  2279aa-10.  2279aa-12); 
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sec.  301(a)  of  Pub.  L.  100-233, 101  Stat,  1568. 
1608. 

Subpart  H— Capital  Adequacy 

2.  Amend  §  615.5201  as  follows: 

a.  Remove  the  words  "loan  of  lease" 
in  paragraph  (e)  and  add  in  their  place, 
the  words  "loein  or  lease";  and 

b.  Add  a  new  paragraph  (1)(8). 

§615.5201     Definitions. 

(D*  *  * 

(8)  Any  other  debt  or  equity 
instruments  or  other  accounts  the  FCA 
has  determined  are  appropriate  to  be 
considered  permanent  capital.  The  FCA 
may  permit  one  or  more  institutions  to 
include  all  or  a  portion  of  such 
instrument,  entry,  or  account  as 
permanent  capital,  permanently  or  on  a 
temporary  basis,  for  purposes  of  this 
part. 


Subpart  I— Issuance  of  Equities 

3.  Amend  §  615.5250  by  revising 
paragraph  (c)(5)  to  read  as  follows: 

§  61 5.5250    Disclosure  requirements. 

(c)  *  *  * 

(5)  For  a  class  of  stock,  the  FCA  may 
waive  any  or  all  of  the  disclosure 
requirements  of  paragraph  (c)(1)  of  this 
section  when  each  investor  acquires  at 
least  $100,000  of  the  stock  if  the 
sophistication  of  the  purchaser 
warrants,  provided  that  subsequent 
transfers  of  the  stock  in  amounts  of  less 
than  $100,000  must  receive  the  prior 
written  approval  of  the  FCA. 

Subpart  K— Surplus  and  Coliaterai 
Requirements 

4.  Amend  §615.5301  as  follows: 

a.  Redesignate  paragraphs  (i)(4) 
through  (i)(7)  as  paragraphs  (i)(5) 
through  (i)(8); 

b.  Remove  the  reference 
"§615.5201{j)(4)(iv)"  in  paragraph  (i)(2) 
and  add  in  its  place,  the  reference 
"§615.5201(l)(4)(iv)"; 

c.  Revise  paragraph  (i)(3); 

d.  Add  a  new  paragraph  (i)(4);  and 

e.  Add  a  new  paragraph  (j). 

§615.5301    Definitions. 

(i)  *  *  * 

(3)  Common  and  perpetual  preferred 
stock  (other  than  allocated  stock)  that  is 
not  purchased  or  held  as  a  condition  of 
obtaining  a  loan,  provided  that  the 
institution  has  no  established  plan  or 
practice  of  retiring  such  stock; 

(4)  Term  preferred  stock  that  is  not 
purchased  or  held  as  a  condition  of 
obtaining  a  loan,  up  to  a  maximum  of 
25  percent  of  the  institution's 


permanent  capital  (as  calculated  after 
deductions  required  in  the  permanent 
capital  ratio  computation).  The  amount 
of  includible  term  stock  must  be 
reduced  by  20  percent  (net  of 
redemptions)  at  the  beginning  of  each  of 
the  last  5  years  of  the  term  of  the 
instrument; 
***** 

(j)  Totay  liabilities  means  liabilities 
valued  in  accordance  with  generally 
accepted  accounting  principles  (GAAP), 
except  that  total  liabilities  shall  exclude 
the  following: 

(1)  As  set  forth  in  Statement  of 
Financial  Accounting  Standards  No. 
133,  Accounting  for  Derivative 
Instruments  and  Hedging  Activities,  as 
promulgated  by  the  Financial 
Accounting  Standards  Board — 

(i)  Adjustments  to  the  carrying 
amount  of  any  liability  designated  as 
being  hedged;  and 

(ii)  Any  derivative  recognized  as  a 
liability  that  is  designated  as  a  hedging 
instrument. 

(2)  Term  preferred  stock  to  the  extent 
such  stock  is  included  as  total  surplus 
in  the  computation  of  the  bank's  total 
surplus  ratio  pursuant  to  §615.5301(1). 

Dated:  October  16,  2002. 
Jeanette  C.  Brinkley. 

Acting  Secretary:  Farm  Credit  Administration 

Board. 

|FR  Doc.  02-26697  Filed  10-21-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  375  and  388 
[Docket  No.  RM02-4,  PL02-1-000] 

Critical  Energy  Infrastructure 
Information 

October  9.  2002. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  time. 


888  First  Street.  NE.,  Washington.  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  C.  Johnson.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  (202)  502-8521. 
SUPPLEMENTARY  INFORMATION: 

Policy  Statement  on  the  Treatment  of 
Previously  Public  Documents;  Notice  of 
Extension  of  Time 

On  October  8.  2002.  American  Rivers 
and  members  of  the  Hydropower 
Reform  Coalition  (HRC)  filed  a  request 
for  a  30-day  extension  of  time  to  file 
comments  in  response  to  the 
Conunission's  Notice  of  Proposed 
Rulemaking  issued  September  5.  2002 
and  published  in  the  Federal  Register 
on  September  13.  2002  in  Docket  Nos. 
RM02-4-000  and  PL02-1-000  The 
request  states  that  the  issues  addressed 
in  the  NOPR  are  of  significant 
importance  to  the  HRC.  and  notes  that 
the  HRC  is  the  largest  cooperative 
public  interest  entity  in  the  hydropower 
licensing  field,  and  its  members  are 
working  on  approximately  75%  of  the 
Commission's  open  licensing  cases. 
According  to  the  request,  additional 
time  is  needed  to  consult  with  other 
concerned  organizations  and  to  permit 
the  HRC  to  prepare  meaningful 
comments  on  the  NOPR. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  filing 
responses  to  the  Commissions 
September  5.  2002.  NOPR  is  granted  to 
and  including  November  14,  2002,  as 
requested  by  the  HRC. 

Magalie  R.  Salas. 

Serretan. 

IFR  Doc.  02-26489  hi  led  10-21-02:  8:45  ami 

BILLING  CODE  6718-01-M 


SUMMARY:  On  September  5,  2002,  the 
Commission  issued  a  notice  of  proposed 
rulemaking  to  revise  its  regulations  to 
restrict  public  availability  of  critical 
energy  (67  FR  57994,  September  13, 
2002)  date  for  filing  comments  is  being 
extended  at  the  request  of  American 
Rivers  and  members  of  the  Hydropower 
Reform  Coalition. 

DATES:  Comments  are  due  on  or  before 
November  14.  2002. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 


DEPARTMENT  OF  HEALTH  SERVICES 
Food  and  Drug  Administration 

21  CFR  Part  882 
[Docitet  No.  02N-0370] 

Neurological  Devices;  Classification  of 
Human  Dura  Mater 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
classify  human  dura  mater  intended  to 
repair  defects  in  human  dura  mater  into 
class  II  (special  controls).  The  agency  is 
publishing  the  recommendations  of 
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PDAs  Neurological  Devices  Panel  (the 
Panel)  regarding  the  classification  of 
this  device.  After  considering  public 
comments  on  the  proposed 
classification.  FDA  will  publish  a  final 
regulation  classifv'ing  this  device  This 
action  is  being  taken  to  establish 
sufficient  regulator\'  controls  to  provide 
reasonable  assur^ce  of  the  safety  and 
effectiveness  of  the  device.  Elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  publishing  a  notice  of  availabilitv  of 
a  guidance  document  that  FDA  intends 
to  serve  as  the  special  control  for  this 
device. 

DATES:  Submit  written  or  electronic 
comments  by  lanuarv'  21.  2003. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm 
1061,  Rockville.  MD  20857.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dorkets/ecomments. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Charles  N.  Durfor.  Center  for  Devices 
and  Radiological  Health  (HFZ-110). 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-3090 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Regulator,'  Authorities 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et.  seq).  as 
amended  by  the  Medical  Device 
Admendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295).  the 
Safe  Medical  Devices  Act  of  1990  (the 
SMDA)  (Public  Law  101-629).  and  the 
Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA) 
(Public  Law  105-115),  established  a 
comprehensive  system  for  the  regulation 
of  medical  devices  intended  for  human 
use.  Section  513  of  the  act  (21  U.S.C. 
360c)  established  three  categories 
(classes)  of  devices,  depending  on  the 
regulatory  controls  needed  to  provide 
reasonable  assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  1  (general  controls), 
class  II  (special  controls),  and  class  III 
(premarket  approval).  Under  the  1976 
amendments,  class  II  devices  were 
defined  as  those  devices  for  which  there 
is  insufficient  information  to  show  that 
general  controls  themselves  will  ensure 
safety  and  effectiveness,  but  for  which 
there  is  sufficient  information  to 
establish  performance  standards  to 
provide  such  assurance. 


The  SMDA  broadened  the  definition 
of  class  11  devices  to  mean  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  ensure  safety 
and  effectiveness,  but  for  which  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance.  Special  controls  may  include 
performance  standards,  postmarket 
surveillance,  patient  registries, 
development  and  dissemination  of 
guidelines,  recommendations,  and  any 
other  appropriate  actions  the  agency 
consid€?rs  necessary-  (section  513(a)(1)(B) 
of  the  act). 

LInder  section  513  of  the  act.  devices 
that  were  in  commercial  distribution 
prior  to  May  28,  1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory-  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device:  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most 
preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  before  May  28,  1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  III  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
111  and  require  premarket  approval, 
unless  and  until:  (1)  The  device  is 
reclassified  into  class  I  or  II;  (2)  FDA 
issues  an  order  classifying  the  device 
into  class  I  or  II  in  accordance  with  new- 
section  513(f)(2)  of  the  act,  as  amended 
bv  the  FDAMA;  or  (3)  FDA  issues  an 
order  finding  the  device  to  be 
substantially  equivalent,  in  accordance 
with  .section  513(i)  of  the  act.  to  a 
predicate  device  that  does  not  require 
premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807  of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  HI  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  until  FDA  issues  a  final 
regulation  under  section  515(b)  of  the 
act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Consistent  with  the  act  and  the 
regulations.  FDA  consulted  with  the 
Panel,  an  FDA  advisory  committee. 


regarding  the  classification  of  this 
device. 

B.  Regulatory'  History 

Human  dura  mater  derived  and 
processed  from  human  cadavers  and 
intended  for  use  in  neurosurgical 
procedures  to  repair  defects  in  the 
cranial  and  spinal  cord  dura  mater 
caused  by  trauma  and  tumor  resection 
was  in  commercial  distribution  before 
the  enactment  of  the  1976  amendments. 
Human  dura  mater  is  currently 
regulated  as  an  unclassified  medical 
device  via  premarket  notification. 

In  February  1987,  the  first  of  three 
United  States  cases  of  iatrogenic 
Creutzfeldt- Jacob  Disease  (CJD),  a  rare, 
degenerative,  fatal  disease  of  the  central 
nervous  system  was  reported  (Ref.  1).  It 
was  associated  with  the  implantation  of 
Lyodura,  an  imported  processed  human 
dura  mater  manufactured  in  Germany 
that  was  never  cleared  for  use  in  the 
United  States.  In  April  1987,  FDA 
issued  a  safety  alert  that  warned  of  the 
potential  risk  of  transmitting  CJU 
through  this  imported  dura  mater 
product,  and  in  June  1987,  FDA  issued 
an  import  alert  banning  its  use  in  the 
United  States. 

On  July  14,  1989,  and  on  February  2, 
1990,  the  Panel  heard  testimony  on  the 
processing  and  use  of  human  dura  mater 
in  the  United  States  (Refs.  2  and  3).  At 
the  1990  meeting,  in  accordance  with 
FDA's  device  classification  regulations, 
the  Panel  recommended  that  human 
dura  mater  be  classified  into  class  II. 

On  June  26.  1990,  FDA  made 
available  the  "Guide  for  510(k)  Review 
of  Processed  Human  Dura  Mater."  The 
guide  was  based  on  testimony  heard  at 
the  1989  and  1990  Panel  meetings.  It 
recommended  donor  selection  and 
rejection  criteria,  manufacturing 
controls,  and  other  safeguards  to 
minimize  the  risk  of  iatrogenic 
transmission  of  CJD.  On  November  14, 
1990,  FDA  also  notified  distributors  of 
human  dura  mater  of  the  requirement  to 
register  and  list  their  products  with  the 
agency  and  of  the  requirement  for 
premarket  notification  clearance  to 
market  new  human  dura  products. 

On  March  27,  1997,  the  World  Health 
Organization  (WHO)  recommended  that 
human  dura  mater  no  longer  be  used, 
especially  for  neurosurgery,  unless  no 
other  alternative  was  available.  WHO 
issued  this  recommendation  because  of 
over  50  cases  of  CJD  associated  with  use 
of  human  dura  mater  (Ref.  4)  .  Most  of 
these  cases  were  associated  with  the 
dura  mater  product  that  was  never 
cleared  in  the  United  States  and  that 
was  under  import  alert  in  the  United 
States.  WHO  also  recommended  that  if 
human  dura  mater  is  used,  it  should  be 
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from  nonpooled  sources  from  carefully 
screened  donors  and  it  should  be 
inactivated  by  a  validated  method. 

On  March  31,  1997,  FDA  announced 
that  it  would  not  restrict  the  distribution 
of  FDA-cleared  human  dura  mater 
because  of  the  previously  established 
safeguards  and  guidelines  that  were  in 
effect  to  minimize  the  possibility  of  CJD 
transmission  by  human  dura  mater 
implantation.  This  decision  also 
reflected  the  absence  of  any  confirmed 
cases  of  CJD  transmission  in  the  United 
States  that  were  related  to  human  dura 
mater  implants  that  were  cleared  for 
commercial  distribution.  In  addition, 
FDA  decided  to  hold  public  meetings  of 
the  agency's  Transmissible  Spongiform 
Encephalopathies  Advisory  Corrmnittee 
(TSEAC)  to  re-evaluate  the  safety  of 
human  diu-a  mater  with  respect  to  CJD 
transmission. 

On  October  6,  1997,  the  TSEAC  made 
recommendations  on  the  use  of  human 
dura  mater  in  the  context  of  the  risks  to 
health  associated  both  with  the  use  of 
human  dura  mater  and  with  the  use  of 
the  available  dura  mater  substitute 
products  (animal,  synthetic,  and 
patient's  own  tissue)  (Ref.  5).  The 
TSEAC  also  made  recommendations  for 
additional  safeguards  to  minimize 
iatrogenic  CJD  transmission.  On  March 
6,  1998.  FDA  transmitted  the  1997 
TSEAC  recommendations  in  a  letter  to 
manufacturers  of  human  dura  mater.  On 
April  16,  1998,  the  TSEAC  again 
deliberated  on  iatrogenic  CJD 
transmission  associated  with  the  use  of 
human  dura  mater  and  made  additional 
recommendations  to  minimize  CJD 
transmission. 

On  December  14.  1998,  FDA  issued  a 
tracking  order  (21  CFR  part  821  and 
section  519(e)  of  the  act  (21  U.S.C. 
360i(e))  for  human  dura  mater.  This 
tracking  order  requires  each 
manufacture  of  human  dura  mater  to 
develop  and  implement  a  program  that 
enables  the  manufacturer  to  locate 
patients  implanted  with  human  dura 
mater  until  device  explantation  or 

death. 

In  parallel  with  the  Center  for  Devices 
and  Radiological  Health's  (CDRH's) 
efforts  to  ensure  the  safety  and 
effectiveness  of  human  dura  mater,  FDA 
has  considered  the  appropriate  way  to 
regulate  all  human  cellular  and  tissue- 
based  products  (HCT/Ps).  In  the  Federal 
Register  of  March  4,  1997  (62  FR  9721). 
FDA  proposed  a  comprehensive 
approach  to  regulate  all  HCT/Ps, 
including  human  dura  mater,  under  the 
authority  of  section  361  of  the  Public 
Health  Act.  To  implement  this 
approach.  FDA  published  the  following 
three  proposed  rules:  (1)  "Establishment 
Registration  and  Listing  for 


Manufacturers  of  Human  Cellular  and 
Tissue-Based  Products"  (63  FR  26744. 
May  14,  1998):  (2)  "Suitability 
Determination  for  Donors  of  Human 
Cellular  and  Tissue-Based  Products"  (64 
FR  52696,  September  30,  1999);  and  (3) 
"Current  Good  Tissue  Practice  for 
Manufacturers  of  Human  Cellular  and 
Tissue-Based  Products;  Inspection  and 
Enforcement"  (65  FR  1508,  January-  8, 

2001). 

In  the  Federal  Register  of  January  19, 
2001  (66  FR  5447),  FDA  issued  a  final 
rule  for  establishment  registration  and 
listing  of  human  cellular  and  tissue- 
based  products  (HCT/Ps).  This 
regulation  became  effective  on  April  4, 
2001.  except  for  21  CFR  207.20(f) 
(registration  of  drug  products).  21  CFR 
807.20(d)  (registration  of  medical 
devices),  and  §  1271.3(d)(2)  (21  CFR 
127.3(d)(2))  (definitions),  which  will 
become  effective  on  January  21.  2003. 
Section  1271.3(d)(2)  also  states  that 
human  dura  mater  is  an  HCT/P.  In  the 
final  rule,  the  agency  recognized  that 
unanticipated  delays  in  completing  the 
rulemaking  for  the  remainder  of  21  CFR 
part  1271  could  occur  and  that  it  could 
become  necessary  to  delay  the  effective 
dates  for  some  or  all  HCT/Ps. 

On  August  15.  2001.  Public  Citizen's 
Health  Research  Group  submitted  a 
petition  (docket  number  OlP-0354) 
requesting  that  the  agency  ban  the  sale 
of  human  cadaveric  dura  mater  and 
recall  all  unimplanted  human  cadaveric 
dura  mater.  On  February  11,  2002.  FDA 
denied  the  petitioner's  requests  in  a 
letter  because  the  agency  determined 
that  information  in  the  petition  did  not 
meet  the  statutory  requirements  to  ban 
or  recall  a  medical  device  under 
sections  516(a)(1)  and  (a)(2)  and 
518(e)(1)  of  the  act  (21  U.S.C.  360f(a)(l) 
and  (a)(2)  and  360h(e)(l)). 

FDA  is  now  proposing  to  classify 
human  dura  mater  into  class  II.  The 
agency  is  also  proposing  that  the 
guidance  document  entitled  'Class'II 
Special  Controls  Guidance  Document: 
Human  Dura  Mater:  Guidance  for 
Industry  and  FDA"  be  the  special 
control  to  reasonably  ensure  the  safety 
and  effectiveness  of  the  device  until 
such  time  as  the  regulatory-  authority  for 
this  product  is  transferred  from  CDRH  to 
the  Center  for  Biologies  Evaluation  and 
Research.  Elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  announcing 
the  availability  of  this  draft  guidance 
document. 

II.  Recommendations  of  the  Panel 

A.  Device  Identification 

The  Panel  adopted  the  following 
device  identification  based  on  the 
agency's  recommendation:  Human  dura 


mater  is  human  pachymeninx  tissue 
intended  to  repair  defects  in  human 
dura  mater. 

B.  Recommended  Classification  of  the 
Panel 

During  a  public  meeting  on  February- 
2.  1990.  the  Panel  recommended  that 
human  dura  mater  be  classified  into 
class  II  (Ref.  3).  The  Panel  also 
identified  the  following  risks  to  health 
associated  with  the  device:  Prion 
infection,  infection  in  general,  leakage 
of  cerebral  spinal  fluid  (CSF).  and 
adverse  tissue  reaction.  New- 
information  about  the  safety  and 
effectiveness  of  the  device  became 
available  after  1990.  however,  and  a 
second  Panel  meeting  was  held  on 
September  16  and  17.  1999.  At  this 
meeting  the  Panel  again  recommended 
that  the  device  be  classified  into  class  II 
(Ref.  6).  The  Panel  recommended  the 
following  as  potential  special  controls  to 
provide  reasonable  assurance  of  safety 
and  effectiveness:  (1)  FDA  guidances, 
(2)  postmarket  surveillance.  (3)  patient 
registries.  (4)  device  tracking,  and  (5) 
restrictions  on  donor  selection. 

C.  Summary  of  the  Reasons  for  the 
Recommendation 

After  reviewing  the  information 
provided  by  FDA.  and  after 
consideration  of  the  c  '^n  discussions 
during  the  Panel  mee    ig(s)  and  the 
Panel  members'  personal  knowledge  of 
and  clinical  experience  with  the  device 
svstem.  the  Panel  gave  the  following 
reasons  in  support  of  its 
recommendation  to  classify  the  generic 
type  human  dura  mater  for  use  in 
repairing  defects  in  human  dura  mater 
into  class  II  . 

The  Panel  believes  that  human  dura 
mater  should  be  classified  into  class  II 
because  special  controls,  in  addition  to 
general  controls,  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device,  and  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance. 

D.  Summary  of  the  Data  Upon  Which 
the  Recommendation  Is  Based 

In  addition  to  the  potential  risks 
associated  w-ith  the  use  of  the  human 
dura  mater  described  in  section  V  of  this 
document,  there  is  reasonable 
knowledge  of  the  benefits  of  the  device. 
Specifically,  this  long-term  implanted 
device  provides  mechanical  support  and 
protection  of  the  brain,  as  well  as  less 
leakage  of  CSF  after  neurosurgery.  The 
use  of  human  dura  mater  rather  than  the 
use  of  a  dura  substitute  device  or  a  graft 
prepared  from  the  patient  is  also 
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preferred  by  some  neurosurgeons  (Refs. 
5  and  6). 

E.  Risks  to  Health 

After  considering  the  Panel's 
deliberations,  as  well  as  the  published 
literature  and  medical  device  reports 
(MDRs).  FDA  has  evaluated  the  risks  to 
health  associated  with  the  u.se  of  human 
dura  mater  intended  to  repair  defects  m 
human  dura  mater.  FDA  now  believes 
the  following  are  risks  to  health 
associated  with  the  use  of  the  device: 
Infection  related  to  patient  condition 
and  treatment,  transmission  of 
spongiform  encephalopathies,  leakage  of 
CSF,  and  adverse  tissue  reaction: 

1.  Infection  Related  to  Patient  Condition 
and  Treatment 

Bacterial,  fungal,  and  viral  infection  is 
a  risk  to  health  associated  with  all 
surgical  procedures  and  implanted 
devices.  Regarding  human  dura  mater 
implantation,  infection  may  occur 
because  the  device  was  improperly 
sterilized  or  because  of  a  pre-existing 
patient  condition  (i.e  .  whether  the 
wound  is  clean,  contaminated,  or 
infected).  After  the  implantation  of 
human  dura  mater,  the  probability  of 
infection  that  may  occur  has  been 
reported  to  var\'  from  1.9  percent  to  19 
percent  (Refs.  7  to  9). 

2.  Transmission  of  Spongiform 
Encephalopathies 

Transmission  of  C[D  and  related 
diseases  can  occur  from  either 
inadequate  donor  selection  or 
inappropriate  human  dura  mater 
processing  (Refs.  10  to  12).  As  of  July 
2000,  the  worldwide  incidence  of 
iatrogenic  CJD  associated  with  the  u'^'^  of 
implanted  human  dura  mater  was 
reported  to  be  114  cases,  including  thi   e 
United  States  cases  (Ref.  13).  Most  of 
these  cases  were  related  to  the  use  of 
implanted  Lyodura,  a  product  that  is  not 
cleared  for  use  in  the  United  States. 

3.  Leakage  of  CSF 

Leakage  of  CSF  after  neurosurgery 
may  occur  due  to  device  failure  or  the 
incomplete  repair  of  suture  holes  in  the 
patient's  dura  mater  created  during 
implantation  of  human  dura  mater. 
Leakage  of  CSF  can  cause  secondary 
complications,  such  as  meningitis  or 
encephalitis,  pneumocephalus,  and 
chronic  subdural  hematoma  Persi-stent 
accumulation  of  C]SF  mav  require 
additional  surgical  intervention  and  can 
be  a  significant  cause  of  morbiditv  and 
mortality  (Ref.  14). 

4.  Adverse  Tissue  Reaction 

Human  dura  mater  implantation  may 
elicit  an  undesirable  immunological 


reaction  (Ref.  1.5)  and  an  inflammatory 
or  cytotoxic  tissue  reaction  (Ref.  16). 
These  reactions  may  result  in  adverse    . 
clinical  outcomes,  such  as  adhesion 
formation,  hydrocephalus,  foreign  body 
reactions,  and  seizure  (Ref  17). 

F  Special  Controls 

Based  on  the  available  information, 
FDA  believes  that  the  FDA  guidance 
document  entitled  "Class  II  Special 
Controls  Guidance  Document:  Human 
Dura  Mater;  Guidance  for  Industry  and 
FDA  "  in  addition  to  general  controls, 
can  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
FDA  agrees  with  the  Panel  that  careful 
donor  selection  and  testing  guidelines 
are  appropriate  special  controls  to 
address  the  risks  to  health  described  in 
section  II. E  of  this  document.  In 
addition,  as  noted  below,  device 
tracking,  prescription  labeling,  and  a 
form  of  postmarket  surveillance  that  are 
already  in  effect  provide  additional 
controls  to  reasonably  ensure  the  safety 
and  effectiveness  of  human  dura  mater. 

FDA  notes  that  this  proposed  special 
control  guidance  document  updates  and 
will  supersede  the  "Guidance  for  the 
Preparation  of  a  Premarket  Notification 
.Application  for  Processed  Human  Dura 
Mater  "  issued  on  luly  31,  1999,  and 
reissued  in  October  1999. 

1.  Guidance  Document 

FDA  believes  that  the  guidance 
document  addresses  the  Panel's 
concerns  on  donor  selection  and  testing 
guidelines. 

a.  Infection  related  to  patient 
condition  and  treatment.  Adherence  to 
the  sections  in  the  guidance  document 
on:  (1 )  Donor  qualification;  (2) 
qualification  of  other  components;  (3) 
manufacturing  processing  methods;  (4) 
manufacturing  controls;  and  (5)  final 
sterilization  may  control  the  risk  of 
bacterial,  fungal,  and  viral  infection  by 
helping  to  ensure  that  the  device  is 
sterile  and  safe  for  long-term 
implantation. 

b.  Transmission  of  spongiform 
encephalopathies.  Adherence  to  the 
sections  in  the  guidance  document  on: 
(1)  Donor  qualification,  (2)  qualification 
of  other  components,  (3)  manufacturing 
processing  methods,  (4)  manufacturing 
controls,  and  (5)  labeling  may  control 
the  risk  of  spongiform  encephalopathy 
transmission  by  helping  ensure  the 
preparation  of  devices  that  have  a  lower 
risk  of  CfD  transmission  and  can  remind 
users  of  potential  risks  and  alternative 
products. 

c.  Leakage  o/ CSF. Adherence  to  the 
sections  in  the  guidance  document  on: 
(1)  Manufacturing  processing  methods, 
and  (2)  manufacturing  controls  can 


control  the  risk  of  CSF  leakage  by 
having  the  manufacturer  demonstrate 
that  the  device  is  safe  for  long-terra 
implantation. 

d.  Adverse  tissue  reactions. 
Adherence  to  the  sections  in  the 
guidance  document  on:  (1) 
Manufacturing  processing  methods.  (2) 
manufacturing  controls,  and  (3)  final 
sterilization  can  control  the  risk  of 
adverse  tissue  reactions  by  having  the 
manufacturer  demonstrate  that  the 
device  is  safe  for  long-term 
implantation. 

2.  Device  Tracking 

The  Panel  also  identified  device 
tracking  as  a  potential  special  control 
for  human  dura  mater.  Tracking  is  a 
compliance  mechanism  to  facilitate 
notification  and  recall  actions  in  the 
event  of  a  serious  risk  to  health 
presented  by  a  device.  FDA  notes  that 
the  agency  has  already  issued  a  tracking 
order  for  human  dura  mater  on 
December  14.  1998.  Because  device 
tracking  is  a  regulatory  control  already 
in  effect  for  human  dura  mater,  it  is  not 
necessary  that  tracking  also  be 
considered  a  special  control  necessary 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

3.  Postmarket  Surveillance  and  Patient 
Registries 

The  Panel  stated  that  it  was  important 
to  track  adverse  device  outcomes 
through  postmarket  surveillance.  FDA 
agrees  with  the  Panel  that  adverse 
device  outcomes  should  be  reported  to 
FDA.  However,  FDA  believes  that  the 
existing  mandatory  MDR  system  is  an 
appropriate  mechanism  to  report  such 
adverse  events.  Therefore,  it  is  not 
necessary  that  postmarket  surveillance 
be  designated  a  special  control. 

The  Panel  also  recommended  patient 
registries  as  a  special  control  for  the 
device.  Because  the  tracking  regulation 
already  requires  manufacturers  to 
develop  and  implement  programs  to 
locate  patients  implanted  with  human 
dura  mater  until  device  explantation  or 
death,  it  is  not  necessary  that  patient 
registries  be  designated  as  a  special 
control. 

4.  Prescription  Labeling 

The  Panel  also  recommended  that  the 
prescription  statement  be  a  special 
control  for  the  device.  Prescription 
labeling  is  already  required  for  human 
dura  mater  under  21  CFR  801.109. 
Therefore,  it  is  not  necessary  that  the 
prescription  statement  be  designated  a 
special  control. 
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m.  Proposed  Classification 

FDA  concurs  with  the  Panel's 
recommendation  that  human  dura  mater 
should  be  classified  into  class  II.  FDA 
believes  that  the  special  control 
described  in  section  II.F  of  this 
document,  in  addition  to  general 
controls,  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device,  and  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance. 

The  agency  proposes  to  amend  §  882.1 
by  adding  paragraph  (e)  to  provide 
availability  information  for  guidance 
documents. 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
{5  U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages,  distributive 
impacts,  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
proposed  nde  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  order  and  so  is  not  subject  to 
review  under  the  Executive  order. 

FDA  has  also  examined  the  impact  of 
the  proposed  rule  under  the  Regulatory 
Flexibility  Act.  The  purpose  of  this 
proposed  rule  is  to  change  the 
classification  of  human  dura  mater  from 
an  xmclassified  medical  device  into  a 
class  n  medical  device  subject  to  special 
controls.  As  an  unclassified  device,  this 
device  is  already  subject  to  premarket 
notification  and  the  general  labeling 
provisions  of  the  act.  There  are 
currently  five  to  seven  manufactiirers  of 
himian  dura  mater  medical  devices.  All 
of  the  firms  meet  the  Small  Business 
Administration's  definition  of  a  small 
entity  (fewer  than  500  employees).  FDA 
believes  that  manufacturers  presently 


marketing  this  device  generally  conform 
to  the  proposed  special  controls 
guidance  document.  New  manufacturers 
of  human  dura  mater  will  only  need  to 
submit  510(k)s,  as  the  statute  now 
requires  them  to  do,  and  demonstrate 
that  they  meet  the  recommendations  of 
the  guidance  or  in  some  way  provide 
equivalent  assurances  of  safety  and 
effectiveness.  In  addition, 
biocompatibility  and  structural  testing 
recommendations  are  eliminated  from 
the  proposed  guidance,  which  will 
decrease  the  premarket  notification 
costs  for  manufacturers  introducing  new 
human  dura  mater  devices  into 
conamercial  distribution.  The  agency 
therefore  certifies  that  this  proposed 
rule,  if  finalized,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  proposed  rule  will  not 
impose  costs  of  $100  million  or  more  on 
either  the  private  sector  or  State,  local, 
and  tribal  governments  in  the  aggregate, 
and  therefore  a  sunmiary  statement  or 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

The  premarket  notification 
information  collections  addressed  in  the 
guidance  document  have  been  approved 
by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  under 
OMB  control  number  0910-0120.  The 
labeling  provisions  addressed  in  the 
guidance  have  been  approved  by  OMB 
under  the  PRA  under  OMB  control 
number  0910-0485. 

VII.  Submission  of  Comments  and 
Proposed  Dates 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  proposal.  You 
must  submit  two  copies  of  any  mailed 
comments  except  that  individuals  may 
submit  one  copy.  You  must  identify 
comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  You  may  see  any  comments 
received  in  the  Dockets  Management 
Branch  between  9  a.m  and  4  p.m., 
Monday  through  Friday.  FDA  proposes 
that  any  final  rule  that  may  issue  based 
on  this  proposal  become  effective  30 
days  after  its  date  of  publication  in  the 
Federal  Register. 
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List  of  Subjects  in  21  CFR  Part  882 

Medical  devices. 

Therefore,  under  the  Federal  Food. 
Dru".  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  882  be  amended  as  follows: 

PART  882— NEUROLOGICAL  DEVICES 

1   The  authority  citation  for  21  CFR 
part  882  continues  to  read  as  follows: 

.Authority:  21  U.S.C.  351.  .360.  .360c  360e. 

3601.  371. 

2.  Section  882.1  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§882.1     Scope. 

***** 

(e)  Guidance  documents  in  this  part 
mav  be  obtained  on  the  Internet  at  http;/ 
/  www.fda.iJov/cdrh/guidance.  html. 

3.  Sec:tion  882.5975  is  added  to 
subpart  F  to  read  as  follows: 

§882.5975    Human  dura  mater. 

(a)  Idfntificdtion.  Human  dura  mater 
is  human  pachvmeninx  tissue  intt-nded 
to  repair  defects  in  human  dura  mater. 

(b)  Classification.  Class  11  (special 
controls).  The  special  control  for  this 
device  is  FDA's  "Class  II  Special 
Controls  Guidance  Document:  Human 
Dura  Mater;  Guidance  for  Industry  and 
FDA."  (See  4,882,1  for  availabilitv 
information  for  guidances.) 

Dated;  September  30,  2002. 
Margaret  M.  Dotzel, 

.-{'•soi.icjtf  (.A)nwussinner  for  Policy. 
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BILLING  CODE  4160-01 -S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1 ,  20,  25,  31 .  53.  54,  56. 
and  301 

[REG-1 03735-00:  REG-1 541 17-02;  REG- 
154116-02;  REG-1 541 15-02;  REG-1 54429- 
02;  REG-1 54423-02;  REG-1 54426-02: 
REG-1 1031 1-98] 

RIN  1545-AX81;  RIN  1545-BB49;  RIN  1545- 
BB50;  RIN  1545-BB48:  RIN  1545-BB53;  RIN 
1545-BB51;  RIN  1545-BB52;  RIN  1545- 
AW26 

Tax  Shelter  Disclosure  Statements 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury 


ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
r(\gulations;  notice  of  public  hearing. 


SUMMARY:  These  proposed  rules  provide 
the  public  with  additional  guidance 
needed  to  comply  with  the  disclosure 
rules  under  section  6011(a).  The  rules 
disi)  make  conforming  changes  to  the 
registration  requirements  under  section 
6111(d).  The  proposed  rules  affect 
taxpayers  participating  in  certain 
reportable  transactions.  In  the  rules  and 
regulations  porticm  of  this  issue  of  tlie 
Federal  Register,  the  IRS  is  issuing 
temporary  regulations  that  modify  the 
rules  relating  to  the  requirement  that 
certain  taxpayers  file  a  statement  with 
their  Federal  tax  returns  under  section 
601 1(a)  for  certain  transactions, 
including  transactions  involving  Federal 
income.  estat(\  gift,  employment,  and 
pension  or  exempt  (organizations  excise 
taxes.  The  temporary  regulations  also 
make  conforming  changes  to  the  rules 
relating  to  the  registration  of  tax  shelters 
under  section  61 1 1  (d).  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 

DATES:  Written  or  electronic  comments 
and  requests  to  speak  and  outlines  of 
topics  to  he  discussed  at  the  public 
hearing  scheduled  for  December  11, 
2002.  at  10  a.m..  must  be  received  by 
December  2.  2002. 

ADDRESSES:  .S«!nd  submissions  to: 
CC:1TA:RI]  (REC;-103735-00:  REG- 
154117-02;  REC^-l  541 16-02;  REG- 
154115-02;  RECr-l 54429-02;  REG- 
154423-02;  REC^-l 54426-02;  REG- 
110311-98),  room  5226,  Internal 
Revenue  Service.  FOB  7604.  Ben 
Franklin  Station.  Washington.  DC 
20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to;  CC :  IT  A  :Ri;  (RFC}- 103  7  3  5-00;  REG- 
154117-02;  RE(;-1 541 16-02;  REG- 
154115-02;  REC^-l 54429-02;  REG- 
154423-02;  REC;- 154426-02;  REG- 
1 10311-98).  Courier's  Desk.  Internal 
Revenue  Ser\'ice,  1111  Clonstitution 
Avenue,  NW.,  Washington.  DC. 
Alternatively,  taxpayers  may  submit 
electroni(  comments  direc:tly  to  the  IRS 
Internet  site  at  http://w\y,'w. irs.gov/regs. 
The  public:  hearing  will  be  held  in  room 
6718.  Internal  Revenue  Building,  1111 
Constitution  \\v...  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
P  V'njungis,  Danielle  M.  Grimm,  or 
Charlotte  Chyr.  202-622-3080  (not  a 
toll-free  number);  concerning 
submissions.  Sonya  Cruse,  202-622- 
7180  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 


Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn;  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S.  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
December  23.  2002.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below): 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  §  1.6011- 
4T(a),  (d),  (e).  (f),  and  (g).  and  in 
i?301.6111-2T{b),  (e),  and  (f).  This 
information  is  required  to  provide  the 
IRS  with  notice  of  transactions  that  are 
potentially  abusive.  This  information 
will  be  used  to  ensure  compliance  with 
the  Federal  tax  laws.  The  collections  of 
information  are  mandatory.  The  likely 
respondents  and  recordkeepers  are 
individuals,  business  or  other  for-profit 
institutions,  and  small  businesses  or 
organizations. 

The  burden  for  the  collection  of 
information  in  §  1.601 1-4T  will  be 
rtiflected  on  Form  8886,  "Reportable 
Transaction  Disclosure  Statement".  The 
burden  for  the  collection  of  information 
in  t?301.6111-2T  is  reflected  on  Form 
8264.  "Application  for  Registration  of  a 
Tax  Shelter'. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 


Federal  Register / Vol.  67,  No.  204 /Tuesday,  October  22,  2002 / Proposed  Rules 


64841 


unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

The  temporary  regulations  amend  the 
rules  in  26  CFR  parts  1,  20,  25,  31,  53, 
54,  and  56  regarding  the  filing  and 
records  requirements  of  certain 
taxpayers  imder  section  6011.  The 
temporary  regidations  also  amend  the 
rules  in  26  CFR  part  301  regarding  the 
registration  of  confidential  corporate  tax 
shelters  under  section  6111.  The  text  of 
the  temporary  regulations  also  serves  as 
the  text  of  these  proposed  regidations. 
The  preamble  to  the  temporary 
regulations  explains  the  regulations. 

Special  Analyses 

It  has  been  determined  that  these 
notices  of  proposed  rulemaking  are  not 
significant  regulatory  actions  £is  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  time  required  to  prepare  or 
retain  the  disclosure  or  registration  is 
not  lengthy  and  will  not  have  a 
significant  impact  on  those  small 
entities  that  are  required  to  provide 
disclosure  or  to  register.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  notices  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regidations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  or 
electronically  generated  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  imderstand. 


All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  December  11,  2002,  beginning  at  10 
a.m.  in  room  6718  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  Constitution  Avenue 
entrance.  In  addition,  all  visitors  must 
present  photo  identification  to  enter  the 
bmlding.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  606.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  electronic  or  written 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  December  2, 
2002.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Tara  P.  Volungis, 
Danielle  M.  Grimm,  and  Charlotte  Chyr. 
Office  of  the  Associate  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 


List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  20 

Estate  tax,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  25 

Gift  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes,  Income  taxes, 
Penalties,  Pensions,  Railroad  retirement, 
Reporting  and  recordkeeping 
requirements,  Social  security. 
Unemployment  compensation. 


26  CFR  Part  53 

Excise  taxes,  Foundations, 
Investments,  Lobbying,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  54 

Excise  taxes,  Pensions,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  56 

Excise  taxes.  Lobbying,  Nonprofit 
organizations.  Reporting  arid 
recordkeeping  requirements. 

26  CFR  Part  301 

Administrative  practice  and 
procedure,  Employment  taxes,  Estate 
taxes,  Excise  taxes.  Gift  taxes.  Income 
taxes.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  301. 
which  were  proposed  to  be  amended  at 
67  FR  41362  (June  18.  2002),  are 
proposed  to  be  further  amended  and  26 
CFR  parts  20,  25,  31,  53,  54.  and  56  are 
proposed  to  be  amended  as  follows: 

PART  1-4NC0ME  TAXES 

1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 

2.  Section  1.6011-4,  as  proposed  to  be 
added  at  66  FR  41169  (August  7,  2001) 
and  amended  at  67  FR  41362  (June  18, 
2002),  is  revised  to  read  as  follows: 

§  1 .601 1  -4    Requirement  of  statement 
disclosing  participation  In  certain 
transactions  by  taxpayers. 

(The  text  of  the  revision  of  this 
proposed  section  is  the  same  as  the  text 
of  the  revision  of  §  1.601 1-4T  published 
elsewhere  in  this  issue  of  the  Federal 
Register.] 

PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16, 1954 

3.  The  authority  citation  for  part  20 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 

4.  Section  20.6011-4  is  added  to  read 
as  follows: 

§  20.601 1  -4    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  20.601 1-4T 
published  elsewhere  in  this  issue  of  the 
'Federal  Register.] 
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PART  25— GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31,  1954 

5  The  duthoritv  ritatinn  for  part  25 
continues  to  read  in  part  as  follows: 

.Authority:  26  U.S.C.  780.T  '    '    • 

6.  Section  25.6011-4  is  added  to  rt'aii 
as  follows: 

§  25.601 1  -4     Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

[The  text  of  this  proposed  se<tion  is 
the  same  as  the  text  of  4}  25  601 1-4T 
published  elsewhere  in  this  issue  of  the 
Federal  Register  I 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

7.  The  authority  citation  for  part  31 
continues  to  read  in  part  as  follows: 

.\uthority:  2(>  I   S  (.  7905  •    •    ■ 

8.  Section  31.6011-4  is  added  to  read 
as  follows: 

§  31 .601 1  -4     Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

iThe  text  of  this  proposed  section  is 
the  same  as  the  text  of  i^  3 1  601 1-4T 
published  elsewhere  in  this  issue  of  tlu; 
Federal  Register  | 

PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

9.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

.\uthority:  26  US.C.  /SO."). 

10.  Section  53.6011-4  is  added  to 
read  as  follows: 

§  53.601 1  -4     Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  ^  53.601 1-4T 
published  elsewhere  in  this  issue  of  the 
Federal  Register  1 

PART  54— PENSION  EXCISE  TAXES 

11.  The  authont\  (  itatinn  tor  part  ")4 
continues  to  read  in  part  as  follows: 

.\uthority:  20  IIS.C.  780.T  *   "    ' 

12.  Section  54.6011-4  is  added  to 
read  as  follows: 

§  54.601 1  -4     Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  4)  54.601 1-4T 
published  elsewhere  in  this  issue  of  thr 
Federal  Register] 


PART  56— PUBLIC  CHARITY  EXCISE 
TAXES 

13  The  authority  citation  for  part  56 
c:ontinues  to  read  in  part  as  follows: 

Aulhorily:  26  U.S.C.  780.5  *    *    * 

14.  Section  56.601 1^  is  added  to 
read  as  follows: 

§  56.601 1-4    Requirement  of  statement 
disclosing  participation  in  certain 
transactions  by  taxpayers. 

IThe  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  56.601 1-^T 
pii*ilished  elsewhere  in  this  issue  of  the 
Federal  Register.  | 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

15  The  authority  citation  for  part  301 
is  amended  by  adding  an  entr\'  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  780.5  *    *    " 

Section  301.6111-2  also  issued  under 
26  U.S.C.  6111.  *  *  * 

16.  Section  301.6111-2,  as  proposed 
to  be  added  at  66  PR  41169  (August  7. 
2001)  and  amended  at  67  PR  41363 
(June  18.  2002),  is  amended  as  follows: 

1.  Paragraphs  (a)(3)  and  (b)(3)(i)  are 
revised. 

2.  Paragraph  (c)(3)  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph. 

3.  Paragraph  (h)  is  amended  by 
revising  the  paragraph  heading  and 
removing  the  third  sentence  through  the 
last  sentence  and  adding  two  new 
sentences  in  tln'ir  place. 

The  revisions  and  additions  read  as 
follows: 

§301.6111-2    Confidential  corporate  tax 
shelters. 

I Thi-  text  of  the  amendments  to  this 
proposed  section  is  the  same  as  the  text 
nf  the  amendments  to  t)  301 .61 1 1-2T 
published  eKewhere  in  this  issue  of  the 
Federal  Register.] 

Robert  K.  Wen/.el, 

l)fi)iity  (A)ininissUini:r  of  Intrrnal  Rrvrnup. 
iKR  l)cM    n2-2()72'.  Filed  10-17-02:  3:10  pnil 
BILUNG  CODE  4830-01  -P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 

[REG-1 03736-00] 

RiN  1545-AX79 

Requirement  To  Maintain  a  List  of 
Investors  in  Potentially  Abusive  Tax 
Shelters 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations;  notice  of  public  hearing. 

SUMMARY:  These  proposed  rules  relate  to 
the  preparation,  maintenance,  and 
furnishing  of  lists  of  persons  in 
potentially  abusive  tax  shelters  under 
section  6112.  These  regulations  apply  to 
sellers  and  organizers,  collectively 
known  as  material  advisors,  of 
potentially  abusive  tax  shelters.  In  the 
rules  and  regulations  portion  of  this 
issue  of  the  Federal  Register,  the  IRS  is 
issuing  temporary  regulations  modifying 
the  rules  relating  to  the  list  maintenance 
requirements  under  section  6112.  The 
text  of  those  temporary  regulations  also 
serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
and  requests  to  speak  and  outlines  of 
topics  to  be  discussed  at  the  public 
hearing  scheduled  for  December  11, 
2002,  at  10  a.m.,  must  be  received  by 
December  2,  2002. 

ADDRESSES:  Send  submissions  to: 
(:c::ITA:RU  (REG-103736-00),  room 
5226.  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:1TA:RU  (REG-103736-00), 
Courier's  Desk,  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW..  Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at  v^'\^^v. irs.gov/regs.  The  public 
hearing  will  be  held  in  room  6718, 
Internal  Revenue  Building.  1111 
Constitution  Ave.,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charlotte  Chyr,  Tara  P.  Volungis,  or 
Danielle  M.  Grimm,  202-622-3080  (not 
a  toll-free  number);  concerning 
submissions.  Sonya  Cruse.  202-622- 
7180  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 
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Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S,  Washington,  DC 
20224.  Conunents  on  the  collection  of 
information  should  be  received  by 
December  23,  2002.  Comments  are 
specifically  requested  concerning: 
'     Whether  the  proposed  collections  of 
information  are  necessary  for  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 

information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  §  301.6112- 
lT{a),  (e),  (f)  and  (i).  This  information  is 
required  to  comply  with  the  list 
maintenance  requirement  of  section 
6112.  Section  6708  provides  penalties 
for  failing  to  maintain  a  list  under 
section  6112.  This  information  will  be 
used  to  ensure  compliance  with  the 
Federal  tax  laws.  The  collections  of 
information  are  mandatory.  The  likely 
respondents  and  recordkeepers  are 
individuals,  business  or  other  for-profit 
and  not  for-profit  institutions,  and  small 
businesses  or  organizations. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  15,000  hours. 

Estimated  average  annual  burden 
hours  per  respondent  and/or 
recordkeeper:  100  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  150. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

The  temporar\'  regulations  amend  26 
CFR  part  301  regarding  rules  relating  to 
the  list  maintenance  requirements  under 
section  6112.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  the  number  of  respondents  is  small, 
those  persons  responsible  for 
maintaining  the  list  described  in  the 
regulations  are  principally  sophisticated 
businesses,  including  accounting  firms 
and  law  firms  and  very  few 
respondents,  if  any,  are  likely  to  be 
small  businesses.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  or 
electronically  generated  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  ^in  be  made  easier  to  understand. 
Allcomments  will  be  available  for 
public  inspection  and  copying. 


A  public  hearing  has  been  scheduled 
for  December  11.  2002.  beginning  at  10 
a.m.,  in  room  6718  of  the  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW..  Washington.  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  Constitution  Avenue 
entrance.  In  addition,  all  visitors  must 
present  photo  identification  to  enter  the 
building.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  606.601(a)(3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  electronic  or  written 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  December  2. 
2002.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Charlotte  Chyr.  Tara  P. 
Volungis.  and  Danielle  M.  Grimm. 
Office  of  the  Associate  Chief  Counsel 
(Passthroughs  and  Special  industries). 
However,  other  personnel  from  the  IR.S 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Employment  taxes,  Estate 
taxes.  Excise  taxes.  Gift  taxes.  Income 
taxes.  Penalties.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  301 .  which 
was  proposed  to  be  amended  at  65  FR 
49955  (August  16.  2000).  is  proposed  to 
be  further  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

1.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  2fi  I  ;.S.C;  7H().^>  *    *    ' 
Section  ;U)l.fill2-l  .iNu  issued  under  26 

r.s.c.  0112.  •  *  * 

2.  Section  301.6112-1,  as  proposed  to 
be  amended  at  65  FR  49957  (August  16. 
2000),  is  revised  to  read  as  follows: 
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%  301 .61 1 2-1     Requirement  to  prepare, 
maintain,  and  fumish  lists  witti  respect  to 
potentially  abusive  tax  stwiters. 

(The  text  of  the  revision  of  this 
proposed  section  is  the  same  as  the  text 
of  the  revision  of  §  301  61 12-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register  ] 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc    02-26727  Filed  10-17-02;  3:10  pml 

BIUJNG  CODE  4S3O-01-P 


DEPARTMENT  OF  JUSTICE 

28CFRPart15 

[CIV  102P;  AG  Order  No.  2621-2002] 

RIN  1105-AA62 

Cartlflcation  and  Decertification  in 
Connection  With  Certain  Suits  Based 
Upon  Acts  or  Omissions  of  Federal 
Employees  and  Other  Persons 

AGENCY:  Department  of  justice. 
ACTION:  Proposed  rule 

SUMMARY:  In  cases  where  employees  of 
the  Federal  Government  are  sued  for 
money  damages  based  on  alleged  torts, 
if  the  Attorney  General  certifies  that  the 
employees  (and  certain  non-employees) 
were  acting  within  the  scope  of  their 
office  or  employment  at  the  time  of  the 
incident  out  of  which  the  suit  arose,  the 
suit  would  be  deemed  an  action  against 
the  United  States  under  the  Federal  Tort 
Claims  Act  This  proposed  rule 
conforms  Department  regulations  on 
this  subject  to  the  provisions  of  the 
Federal  Employees  Liability  Reform  and 
Tort  Compensation  Act  that  expanded 
the  tort  protections  for  Federal 
employees  (and  certain  non-employees) 

DATES:  Submit  comments  on  or  before 
December  23.  2002. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  Jeffrey 
Axelrad.  Director.  Torts  Branch,  Ciivil 
Division,  US  Department  nf  Justice. 
P  O.  Box  888,  Benjamin  Franltlin 
Station,  Washington.  DC.  20044 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Axelrad,  Director,  Torts  Branch. 
Civil  Division,  US  Department  of 
Justice,  P  O  Box  888,  Benjamin 
Franidin  Station,  Washington,  DC 
20044 

SUPPLEMENTARY  INFORMATION:  In  1961 
Congress  passed  the  Federal  Drivers 
Act,  Public  Law  87-258,  75  Stat  539, 
which  inununized  Federal  employees 
from  liability  for  money  damages  based 
on  torts  involving  the  operation  of 
motor  vehicles  within  the  scope  of  their 


employment.  In  the  event  that  a  Federal 
employee  was  sued  in  such  a  case,  the 
statute  authorized  the  Attorney  General 
to  issue  a  certification  that  the  employee 
was  acting  within  the  scope  of  his  or  her 
fmiployment  at  the  time  of  the  incident 
out  of  which  the  suit  arose,  and  the  suit 
thereafter  would  be  deemed  a  tort  action 
against  the  United  States  pursuant  to  the 
Federal  Tort  Claims  Act.  28  U.S.C. 
1346(b).  2671-2680. 

In  ensuing  years,  Congress  enacted  a 
number  of  similar  certification  statutes 
to  protect  medical  and  legal  personnel 
employed  by  certain  Federal  agencies 
from  tort  liability  for  professional 
malpractice  arising  within  the  scope  of 
their  employment.  E.g.,  10  U.S.C.  1054 
(Department  of  Defense  legal  personnel); 
10  use.  1089  (Department  of  Defense 
medical  personnel);  22  U.S.C.  2509(j) 
(Peace  Corps  medical  personnel);  22 
use  2702  (Department  of  State 
medical  personnel);  38  U.S.C.  7316 
(Department  of  Veterans  Affairs  medical 
pers(mnel);  42  US  C.  233  (Public  Health 
Service  medical  personnel);  42  U.S.C. 
2458a  (National  Aeronautics  and  Space 
Administration  medical  personnel). 

Most  recently,  the  Federal  Employees 
Liability  Reform  and  Tort  Compensation 
Act,  28  US  (]  2679(b)-(e),  became  law. 
This  certific:ation  statute,  which 
replaced  the  less  comprehensive  Federal 
Drivers  Act,  extended  immunity  from 
liability  for  money  damages  to  Federal 
employees  for  all  common  law  torts 
committed  within  the  scope  of  their 
employment. 

A  number  of  certification  statutes  also 
have  b«?en  enacted  to  protect  certain 
non-employees  from  tort  liability  arising 
out  of  certain  Federal  programs.  As  part 
of  the  National  Swine  Flu  Immunization 
Program  of  1976,  Public  Law  94-380,  90 
Stat   1113,  Congress  authorized  the 
Attorney  (ieneral  to  issue  certifications 
in  suits  brought  against  certain  agencies, 
organizations,  and  individuals  that 
participated  in  the  manufacture, 
distribution,  and  administration  of  the 
swine  flu  vaccine.  Similar  authority  has 
been  conferred  on  the  Attorney  General 
with  respect  to  certain  suits  against 
fiduciaries  of  the  Federal  Retirement 
Thrift  Savings  Fund  (5  U.S.C. 
8477(e)(4));  atomic  weapons  testing 
contractors  (42  U.S.C.  2212);  and  certain 
individuals  enrolled  as  volunteers  in 
National  Volunteer  Programs  (42  U.S.C. 
5055(f)). 

Finally,  several  statutes,  without 
expressly  providing  for  certification, 
confer  Federal  employee  status  on 
certain  persons  who  would  not 
otherwise  be  encompassed  within  the 
Federal  Tort  Claims  Act's  definition  of 
an  "employee  of  the  government"  as 
that  term  is  defined  by  28  U.S.C.  2671. 


E.g.,  5  U.S.C.  3102  (persons  employed  to 
assist  handicapped  federal  employees  in 
performing  duties);  5  U.S.C.  3111 
(unpaid  student  volunteers);  7  U.S.C. 
2272  (volunteers  to  Department  of 
Agriculture);  10  U.S.C.  1588  (volunteers 
to  Armed  Services);  16  U.S.C.  18i 
(volunteers  to  National  Park  Service);  16 
U.S.C.  558c  (volunteers  to  Forest 
Service);  22  U.S.C.  2504  (Peace  Corps 
volunteers);  29  U.S.C.  2897  (Job  Corps 
enrollees);  33  U.S.C.  569c  (volunteers  to 
Army  Corps  of  Engineers);  42  U.S.C. 
3788  (volunteers  to  Office  of  Justice 
Programs,  Bureau  of  Justice  Assistance. 
National  Institute  of  Justice  Assistance, 
and  Bureau  of  Justice  Statistics). 

Part  15  has  not  been  revised  since  the 
enactment  of  the  Federal  Employees 
Liability  Reform  and  Tort  Compensation 
Act.  The  regulations  were  initially 
promulgated  after  passage  of  the  Federal 
Drivers  Act,  26  FR  11420  (1961).  and 
revised  as  additional  certification 
statutes  were  enacted.  See  40  FR  4910 
(1975);  42  FR  15409  (1977);  44  FR  9379 
(1979);  49  FR  44995  (1984).  As  last 
revised.  Part  15  comprises  three  sections 
(15.1,  15.2,  and  15.3)  and  an  appendix. 
Each  section  in  turn  is  subdivided  into 
three  subsections  that  govern  suits 
subject  to:  (1)  The  Federal  Drivers  Act 
and  the  malpractice  certification 
statutes;  (2)  the  swine  flu  statute;  and  (3) 
the  atomic  weapons  testing  statute. 

This  proposed  rule  revises  Part  15  to 
conform  it  to  the  provisions  of  the 
Federal  Employees  Liability  Reform  and 
Tort  Compensation  Act.  and  to  delete 
references  to  specific  certification 
statutes.  Section  15.1  is  new  and  sets 
forth  definitions  of  the  terms 
"appropriate  Federal  agency."  "Federal 
employee."  and  "covered  person." 
Sections  15.2,  15.3,  and  15.4  cover  the 
same  subjects  that  were  covered  by  the 
prior  versions  of  sections  15.1.  15.2.  and 
15.3,  respectively,  except  that  rather 
than  the  former  tripartite  subdivision, 
each  section  is  subdivided  into  two 
paragraphs,  one  of  which  governs  suits 
against  Federal  employees,  and  the 
other  which  governs  suits  against 
covered  persons.  Under  the  proposed 
rule,  the  procedures  governing  actions 
against  Federal  employees  continue  to 
apply  in  actions  against  estates  of 
Federal  employees.  The  appendix  is 
removed. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  The  Department  of  Justice  has 
determined  that  this  rule  is  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review,  and 
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accordingly  this  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

Clarity  of  the  Regulations 

The  Attorney  General  invites 
comments  on  how  to  make  these 
proposed  regulations  easier  to 
understand.  Send  any  comments  that 
concern  how  the  Department  could 
make  these  proposed  regulations  easier 
to  understand  to  the  person  listed  in  the 
ADDRESSES  section  of  the  preamble. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  rule  pertains 
to  Federal  employees  and  certain  non- 
employees  against  whom  civil  actions 
are  filed  under  circumstances  in  which 
the  remedy  against  the  United  States 
under  the  Federal  Tort  Claims  Act  has 
been  made  exclusive  of  the  remedy 
against  such  Federal  employees  and 
non-employees.  The  regulation  requires 
Federal  employees  in  those 
circumstances  promptly  to  deliver  the 
process  and  pleadings  in  such  actions  to 
their  employing  Federal  agency,  and  the 
agency  to  send  a  report  concerning  the 
matter  to  the  appropriate  United  States 
Attorney  and  the  responsible  Branch 
Director  of  the  Torts  Branch,  Civil 
Division.  Department  of  Justice.  The 
regulation  further  requires  covered  non- 
employees  in  those  circumstances 
promptly  to  deliver  the  process  and 
pleadings  in  such  actions  to  the 
appropriate  Federal  agency,  and  the 
agency  to  send  a  report  concerning  the 
matter  to  the  appropriate  United  States 
Attorney  and  the  responsible  Branch 
Director  of  the  Torts  Branch,  Civil 
Division,  Department  of  Justice.  The 
rule's  economic  inipact  is  minimal. 


Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  5  U.S.C.  804.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  SIOO.000,000  or 
more;  a  major  increase  in  costs  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  28  CFR  Part  15 

Authority  delegations  (Government 
agencies),  tort  claims. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Justice 
proposes  to  amend  28  CFR  part  15  as 
follows: 

1.  Part  15  is  revised  to  read  as  follows: 

PART  15— CERTIFICATION  AND 
DECERTIFICATION  IN  CONNECTION 
WITH  CERTAIN  SUITS  BASED  UPON 
ACTS  OR  OMISSIONS  OF  FEDERAL 
EMPLOYEES  AND  OTHER  PERSONS 

Sec. 

15.1     General  provisions. 
1.S.2     Expeditious  delivery  of  process  and 
pleadings. 

15.3  Agency  report. 

15.4  Removal  and  defense  of  suits. 

Authority:  5  U.S.C.  .301.  8477(e)(4):  10 
U.S.C.  1054.  1089:  22  use.  2702:  28  U.S.C. 
509.  510.  and  2fi79;  38  U.S.C.  7310:  42  U.S.C. 
233.  2212.  2458a.  and  5055(0:  and  the 
National  Swine  Flu  Immunization  Program  of 
1976.  Pub.  L.  84-380.  90  Stat,  1113  (1976). 

§15.1     General  provisions. 

(a)  This  part  contains  the  regulations 
of  the  Department  of  Justice  governing 
the  application  for  and  the  issuance  of 
statutory  certifications  and 
decertifications  in  connection  with 
certain  suits  based  upon  the  acts  or 
omissions  of  Federal  employees  and 
certain  other  persons  as  to  whom  the 
remedy  provided  by  the  Federal  Tort 
Claims  Act.  28  U.S'C.  1346(b)  and  2672. 
is  exclusive  of  any  other  civil  action  or 


proceeding  for  money  damages  by 
reason  of  the  same  subject  matter 
against  such  Federal  employees  and 
other  persons. 

(b)  As  used  in  this  part: 

(1)  Appropriate  Federal  agency  mean? 
the  Federal  agency  most  closely 
associated  with  the  program  out  of 
which  the  claim  or  suit  arose.  When  it 
cannot  be  ascertained  which  Federal 
agency  is  the  most  closely  associated 
with  the  program  out  of  which  the  claim 
or  suit  arose,  the  responsible  Director  of 
the  Torts  Branch.  Civil  Division. 
Department  of  Justice,  shall  be 
consulted  and  will  thereafter  designate 
the  appropriate  Federal  agency. 

(2)  Federal  employee  means 
"employee  of  the  government  '  as  that 
term  is  defined  by  28  U.S.C,  2671. 

(3)  Covered  person  means  any  person 
other  than  a  Federal  employee  or  the 
estate  of  a  Federal  employee  as  to  whom 
Congress  has  provided  by  statute  that 
the  remedy  provided  by  28  U.S.C, 
1346(b)  and  2672  is  exclusive  of  any 
other  civil  action  or  proceeding  for       "*■ 
money  damages  by  reason  of  the  same 
subject  matter  against  such  person, 

§  1 5.2    Expeditious  delivery  of  process  and 
pleadings. 

(a)  Any  Federal  employee  against 
whom  a  civil  action  or  proceeding  is 
brought  for  money  damages  for  loss  or 
damage  to  property,  or  personal  injury 
or  death,  on  account  of  any  act  or 
omission  in  the  scope  of  the  employee's 
office  or  employment  with  the  Federal 
Government,  shall  promptly  deliver  all 
process  and  pleadings  ser\'ed  on  the 
employee,  or  an  attested  true  copy 
thereof  to  the  employee's  immediate 
superior  or  to  whomever  is  designated 
by  the  head  of  the  employee's 
department  or  agency  to  receive  such 
papers.  In  addition,  if  prior  to  the 
employee's  receipt  of  such  process  or 
pleadings,  the  employee  receives 
information  regarding  the 
commencement  of  such  a  civil  action  or 
proceeding,  he  shall  immediately  so 
advise  his  superior  or  the  designee.  If 
the  action  is  brought  against  the 
employee's  estate  this  procedure  shall 
apply  to  the  employee's  personal 
representative.  The  superior  or  designee 
shall  provide  the  United  States  Attorney 
for  the  district  embracing  the  place 
where  the  action  or  proceeding  is 
brought  and  the  responsible  Branch 
Director  of  the  Torts  Branch,  Civil 
Division,  Department  of  Justice, 
information  concerning  the 
commencement  of  such  action  or 
proceeding,  and  copies  of  all  process 
and  pleadings. 

(b)  Any  covered  person  against  whom 
a  civil  action  or  proceeding  is  brought 
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for  monev  damages  for  loss  or  damage 
to  property,  or  personal  injurv'  or  death, 
on  account  of  any  act  or  omission. 
under  circumstances  m  which  Congress 
has  provided  by  statute  that  the  remedy 
provided  bv  the  Federal  Tort  Claims  Act 
is  the  exclusive  remedv .  shall  promptiv 
deliver  to  the  appropriate  P'ederal 
agency  all  process  and  pleadings  starved 
on  the  covered  person,  or  an  attested 
true  copy  thereof.  In  addition,  if  prior  to 
the  covered  person's  receipt  of  such 
process  or  pleadings,  the  covered  person 
receives  information  regarding  the 
commencement  of  such  a  civil  action  or 
proceeding,  he  shall  immediately  so 
advise  the  appropriate  Federal  agency. 
The  appropriate  Federal  agency  shall 
provide  tcj  the  United  States  Attorney 
for  the  district  embracing  the  place 
where  the  action  (jr  proceeding  is 
brought,  and  to  the  responsible  Branch 
Director  of  the  Torts  Branch,  (^ivil 
Division.  Department  of  Justice, 
information  concerning  the 
commencement  of  such  acticjn  or 
proceeding,  and  copies  of  all  process 
and  pleadings. 

§  1 5.3    Agency  report. 

(a)  The  Federal  employee's  employing 
Federal  agenc  y  shall  submit  to  the 
United  States  Attorney  for  the  district 
embracing  the  place  where  the  civil 
action  or  proceeding  is  brought  a  report 
that  fully  addresses  whether  the 
employee  was  acting  within  the  scope  of 
his  office  or  employment  with  the 
Federal  Government  at  the  time  of  the 
incident  out  of  which  the  suit  arose  The 
employing  Federal  agency  shall  send  a 
copy  of  the  report  to  the  responsible 
Branch  Director  of  the  Torts  Branch. 
Civil  Division.  Department  of  lustice. 

(b)  The  appropriate  Federal  agency 
shall  submit  to  the  United  States 
Attorney  for  the  district  embracing  the 
place  where  the  civil  action  or 
proceeding  is  brought  a  report  that  fulK 
addresses  whether  the  person  was 
acting  as  a  covered  person  at  the  time 
of  the  incident  out  of  which  the  suit 
arose.  The  appropriate  Federal  agency 
shall  send  a  copy  of  the  rep<irt  to  the 
responsible  Branch  Director  of  the  Torts 
Branch,  ('ivil  Division.  Department  of 
justice 

(c)  A  report  under  this  section  shall  be 
submitted  at  the  earliest  possible  date, 
or  within  such  time  as  shall  be 
determined  upon  request  by  the  United 
States  Attorney  or  the  responsible 
Branch  Director  of  the  Torts  Branch. 

§  1 5.4    Removal  and  defense  of  suits. 

(a)  The  United  States  Attorney  for  the 
district  where  the  civil  action  or 
proceeding  is  brought,  or  any  Director  of 
the  Torts  Branch.  Civil  Division, 


Department  of  Justice,  is  authorized  to 
make  the  statutory  certification  that  the 
P'ederal  employee  w'as  acting  within  the 
scope  of  his  office  or  employment  with 
the  Federal  Covernmenl  at  the  lime  of 
the  incident  out  of  which  the  suit  arose. 

(b)  The  United  States  Attorney  for  the 
district  where  the  civil  action  or 
proceeding  is  brought,  or  any  Director  of 
the  Torts  Branch,  f^ivil  Division. 
Department  of  Justice,  is  authorized  to 
make  the  statutory  certification  that  the 
person  was  at:ting  as  a  covered  person 

at  the  time  of  the  incident  out  of  which 
the  suit  arose  under  circumstances  in 
which  C^)ngress  has  provided  by  statute 
that  the  remedy  provided  by  the  Federal 
Tort  Claims  Act  is  the  e.\clusive  remedy. 

(c)  .A  certification  under  this  section 
may  be  withdrawn  if  a  further 
evaluation  of  the  rel(;vant  facts  or  the 
consideration  of  new  or  additional 
evidence  calls  for  such  action.  The 
making,  withholding,  or  withdrawing  of 
certifications,  and  the  removal  and 
defense  of.  or  refusal  to  remove  or 
defend,  such  civil  actions  or 
proceedings  shall  be  subjec;t  to  the 
instructi(ms  and  supervision  of  the 
Assistant  Att(jrn»;v  General  in  charge  of 
the  C'ivil  Division  or  his  designee. 

D.it.'il   ()(  ti)bfT  1f>,  2002. 
John  Ashcroft, 
Attorney  General. 

!FR  Due    02    2(iH;?2  Filed  10-21-02;  H:4.t  dinl 
BILUNG  COOC  4410-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7396-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agencry. 

ACTION:  Notice  of  intent  for  partial 

deletion  of  the  West  Virginia  Ordnance 

Works  Site  from  the  National  Priorities 

List. 

SUMKIARY:  The  Environmental  Protection 
.\gency  (EPA)  Region  III  announces  its 
intent  to  delete  six  areas  of  the  West 
Virginia  Ordnance  Works  (WVOW) 
National  Priorities  List  (NPL)  site  from 
the  NPL  and  requests  public  comment 
on  this  action.  The  areas  are  the 
Operable  Unit  1 1  (OU-1 1 )  Sellite  Plant, 
the  OU-1 2  North  and  South 
Powerhouses  and  Vicinity,  the 
Environmental  Mitigation  Area  6  (ENV- 
b),  the  Expanded  Site  Investigation  3 
(ESl-3)  Tract  21,  the  ESI-5  Refueling 


Depot,  and  the  ESI-9  Main  and 
Outgoing  Classification  Yards.  The  NPL 
constitutes  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  Part 
300,  which  EPA  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA). 

This  proposal  for  partial  deletion 
pertains  only  to  OU-ll,  OU-12,  ENV- 
6,  ESl-3,  ES'l-5,  and  ESI-9.  The  U.S. 
Army  Corps  of  Engineers  (USACE), 
together  with  EPA,  issued  no  further 
action  Records  of  Decision  (RODs)  for 
OU-1 1  and  OU-12.  Wetlands  were 
restored  at  ENV-6  in  accordance  with 
mitigation  agreements,  which  were 
approved  and  signed  by  USACE  and  the 
West  Virginia  Division  of  Natural 
Resources  (WVDNR).  USACE  and  EPA 
issued  no  further  action  Decision 
Documents  for  ESIs-3,  -5,  and  -9, 
which  were  concurred  upon  by  the  West 
Virginia  Department  of  Environmental 
Protection  (WVDEP).  EPA  bases  its 
proposal  to  delete  these  six  areas  at 
WVOW  on  the  determination  bv  EPA, 
USACE,  and  WVDEP  that  all 
appropriate  actions  under  CERCLA  have 
been  implemented  to  protect  human 
health  and  the  environment  at  OUs-11 
and  -12,  ENV-6,  and  ESIs-3,  -5,  and 
-9. 

This  partial  deletion  pertains  only  to 
these  areas  of  the  WVOW  site  and  does 
not  include  any  other  ESI  or  any  OU. 
All  other  ESIs  and  OLIs  will  remain  on 
the  NPL,  and  investigation  and  response 
activities  will  continue  at  those  ESIs 
and  OUs. 

DATES:  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  for  thirty  (30)  days  after 
publication  of  this  document  in  the 
Federal  Register  and  publication  of  a 
notice  of  availability  of  this  document 
in  a  newspaper  of  record. 
ADDRESSES:  Comments  may  be 
submitted  to  Mr.  Jack  Potosnak,  PE, 
Remedial  Project  Manager,  U.S.  EPA, 
Region  111  (3HS13).  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103- 
2029,  Telephone:  (215)  814-3362. 

Information  Repositories: 
Comprehensive  information  on  the 
WVOW  site,  information  specific  to  this 
proposed  partial  deletion,  the 
Administrative  Record  and  the  Deletion 
Docket  for  this  partial  deletion  are 
available  for  review  at  the  following 
WVOW  site  document/information 
repositories: 

Mason  County  Public  Library,  508 
Viand  Street,  Point  Pleasant,  WV 
25550,  (304)  675-0894,  Hours  of 
Operation:  Monday  through  Saturday 
10  a.m. -5  p.m. 
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U.S.  EPA  Region  III  Library,  1650  Arch 
Street,  Philadelphia,  PA  19103-2029. 
(215)  814-5254,  Hours  of  Operation: 
Monday  through  Friday  8  a.ni.-5p.m. 

U.S.  Army  Corps  of  Engineers, 
Huntington  District,  502  8th  Street. 
Huntington,  WV  25701 ,  (800)  822- 
8413  or  (304)  529-5388,  Hours  of 
Operation:  Monday  through  Friday  8 
a.m.— 4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jack  Potosnak,  PE,  Remedial  Project 

Manager,  U.S.  EPA  Region  III  (3HS13), 

1650  Arch  Street,  Philadelphia,  PA 

19103-2029,  (215)  814-3362. 
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I.  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  III 
announces  its  intent  to  delete  a  portion 
of  the  West  Virginia  Ordnance  Works 
site  (WVOW  site)  located  in  Mason 
County,  West  Virginia,  from  the 
National  Priorities  List  (NPL).  which 
constitutes  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  part 
300,  and  requests  comments  on  this 
proposal.  This  proposal  for  partial 
deletion  pertains  to  OU-ll,  OU-12, 
ENV-6,  ESI-3,  ESI-5,  and  ESI-9. 

The  WVOW  site  is  located  on  the  east 
bank  of  the  Ohio  River,  approximately 
six  miles  north  of  Point  Pleasant,  Mason 
County,  West  Virginia.  Contamination 
of  the  WVOW  site  originated  from  the 
operation  of  a  trinitrotoluene  (TNT) 
manufacturing  facility  during  World 
War  II.  Nitroaromatic  (explosive) 
compounds  are  the  primary 
contaminants  of  concern  at  the  WVOW 
site. 

The  WVOW  site,  as  added  to  the  NPL 
in  1983  encompassed  an  entire  area  of 
approximately  8,323  acres.  In  1994,  after 
1 1  years  of  investigation  and  other 
activities  at  the  WVOW  site  that  helped 
to  determine  where  contamination  at 
the  site  existed.  EPA.  USACE  and 
WVDEP  worked  together  to  clarify  the 
boundary  of  the  WVOW  site  by 
developing  a  site  boundary  map 
delineating  areas  of  known  or  suspected 
contamination.  This  clarification  of  the 
site  boundary  was  undertaken  in 
accordance  with  EPA's  interpretation  of 
"facility."  which  was  defined  by 
Congress  in  section  101(9)(B)  of 
CERCLA,  42  U.S.C.  9601(9)(B),  as  "any 
site  or  area  where  a  hazardous  substance 
has  been  deposited,  stored,  disposed  of. 
or  placed  or  otherwise  come  to  be 


located*   *  *"  EPA  has  routinely 
explained  how  site  boundaries  are 
determined  when  notifying  the  public 
regarding  additions  to  the  NPL.  See,  e.g.. 
National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites.  67  FR  56757. 
56759,  September  5,  2002.  The  current 
WVOW  site  boundary,  as  delineated  in 
the  1994  mapping,  encompasses 
approximately  2,700  acres. 

All  six  areas  proposed  for  deletion 
from  the  NPL  are  located  within  the 
current  boundary  for  the  WVOW  site. 
The  Clifton  F.  McClintic  Wildlife 
Management  Area  (MWMA)  occupies 
2.788  acres  of  the  1983  site,  and  most  of 
the  MWMA  is  also  within  the  current 
NPL  boundary. 

OU-1 1 :  Sellite  Plant 

In  April  1990,  a  surface  and 
subsurface  investigation  was  undertaken 
at  the  Sellite  Manufacturing  Area.  The 
results  of  this  investigation  indicated 
that  neither  nitroaromatic  compounds 
nor  organic  compounds  were  detected. 
However,  during  a  July  1990  sampling 
event,  2,4-dinitrotoluene  was  detected 
in  a  well  but  at  a  level  below  risk-based 
concentrations.  A  focused  remedial 
investigation  (RI)  was  conducted  at  OU- 
ll  from  January  to  March  1994  to  verify 
and  expand  upon  the  April  1990 
investigation. 

One  groundwater  contaminant  (bis(2- 
ethylhexyDphthalate  [DEHP))  found  at 
OU-ll  was  present  at  a  concentration 
exceeding  the  maximum  contaminant 
level  (MCL);  however,  according  to  the 
risk  assessment,  the  risk  to  human 
health  associated  with  DEHP  was  within 
an  acceptable  limit.  In  addition,  lead 
was  found  in  groundwater  at  OU-1 1  at 
a  concentration  exceeding  EPA's  action 
level;  however,  contamination  was 
detected  in  only  three  out  of  seven 
monitoring  wells  and  the  lead  level  was 
above  the  action  level  for  only  one 
unfiltered  sample.  Filtration  of  this 
same  sample  resulted  in  a  lead  level 
below  the  action  level.  According  to  the 
risk  assessment,  the  mean  lead  level  was 
less  than  the  mean  background  level  of 
lead  at  the  WVOW  site  and  the  mean 
lead  level  was  found  to  correspond  to  an 
acceptably  low  probability  that  blood 
lead  levels  of  any  receptor  would 
exceed  a  level  of  concern.  For  these 
reasons,  neither  DEHP  nor  lead  were 
found  to  be  contaminants  of  concern  at 
OU-ll. 

After  the  RI,  a  risk  assessment  was 
performed.  For  groundwater,  the  site- 
related  risk  and  hazards  were  found  to 
be  within  the  acceptable  limits.  For 
surface  soil,  aluminum,  arsenic, 
beryllium  and  manganese  were 
determined  to  be  present  due  to 


background  rather  than  site-related 
activities. 

In  1999,  as  a  removal  action.  EPA 
disposed  of  10  drums  of  hazardous  and 
non-hazardous  waste  and  excavated  and 
disposed  of  25  tons  of  non-hazardous 
waste  soil.  The  drums  of  waste  material 
disposed  of  as  hazardous  waste 
contained  material  contaminated  with 
caustics  or  corrosives  or  with  lead, 
likely  from  waste  paints  or  coatings. 

In  May  2000,  USACE  and  EPA  issued 
a  ROD  for  OU-1 1 ,  which  was  concurred 
upon  by  WVDEP,  finding  that  no 
remedial  action  was  required  at  OU-ll: 
however,  the  ROD  stipulated  that 
annual  groundwater  monitoring  would 
be  conducted  over  a  period  of  5  years 
to  evaluate  the  trend  of  the 
concentrations  of  DEHP  and  lead  to 
ensure  that  they  remain  within  an 
acceptable  range.  The  results  of  the 
monitoring  thus  far  indicate  that  MCLs 
are  no  longer  being  exceeded. 

OU-12:  Notih  and  South  Pov/erhouses 
and  Vicinity 

In  1994  and  1995.  USACE  undertook 
a  removal  to  demolish  both  powerhouse 
buildings.  An  RI  was  conducted  in  1995 
at  OU-12  to  identify'  and  evaluate  the 
source,  nature,  and  extent  of 
environmental  contamination  in 
subsurface  soil,  groundwater,  surface 
water,  and  sediment.  Additional 
sampling  of  surface  soil  was  conducted 
in  December  1997  and  November  2000. 

Based  on  analyses  of  the  samples  and 
a  risk  assessment,  it  was  determined 
that  cancer  and  non-cancer  risks  were 
within  acceptable  levels  for  all 
receptors.  Iron  found  in  subsurface  soil 
was  found  unlikely  to  induce  adverse 
effects  in  receptors  exposed  to 
subsurface  soil.  The  highest  iron 
ingestion  rate  for  any  OU-12  receptor 
was  projected  to  be  approximately  10 
times  less  than  the  dose  that  is  known 
to  cause  signs  of  mild  toxicity  iii 
children  who  have  ingested  large 
quantities  of  supplemental  iron  tablets 
and  100  times  less  than  a  lethal  dose. 
Moreover,  the  risk  assessment  deduced 
that  the  forms  of  iron  in  subsurface  soil 
would  likely  be  less  toxic  than  iron 
found  in  nutritional  supplements. 

USACE  and  EPA  issued  a  ROD  in 
June  2002.  which  was  concurred  upon 
by  the  WVDEP.  documenting  the 
conclusion  that  no  contaminants 
present  in  the  soil,  sediment,  surface 
water  or  groundwater  at  OU-12  pose  a 
threat  to  human  health.  The  ROD  also 
concluded  that  no  remedial  action  was 
required  at  OU-12. 

ENV-6:  Wetlands  Mitigation  Area 

Investigation  in  this  area  did  not 
reveal  any  contamination  in  connection 
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with  activities  undertaken  at  \V\'()W 
ENV'-tt  designates  an  area  where 
wetlands  were  restored  tf)  mitigate  for 
the  loss  of  wetlands  elsewhere  within 
the  WVOVV  site  during  remedial 
activities.  In  2000,  the  wetlands 
restoration  was  completed,  and  no 
further  work  is  required  at  ENV-6. 

ESI-.{   Tract  21 

Extensive  sampling  and  risk 
assessments  were  undertaken  at  ESI-3 
and.  except  for  an  outdoor  asbestos 
removal,  no  CERCLA  response  action 
was  necessar\   Based  on  these 
investigations,  on  September  28.  2000. 
USAGE.  EPA  and  VVVDEP  executed  a 
Decision  Document  for  ESI-3  stating 
that  no  further  action  is  necessary  to 
protect  human  health  and  the 
environment  except  for  removal  of 
asbestos-containing  materials  The 
removal  was  completed  in  April  2001. 

ESI-5:  Refueling  Depot 

Based  on  the  results  of  a  geophysical 
survev.  trenching,  and  soil  and 
groundwater  investigation,  it  was 
determined  that  ESI-.S  does  n(jf  pose  an 
unacceptable  risk  to  human  health  or 
the  envircmment  This  determination  is 
based  upon  the  following  findings:  (a) 
Chemicals  in  site  soils  were  detected  at 
background  concentrations  and/or  at 
concentrations  which  do  not  present  a 
risk  to  human  health  or  ecological 
receptors;  (b)  ecological  receptors  are 
unlikely  to  contact  subsurface  soil;  (c) 
site-related  contaminants  in  the 
groundwater  samples  were  detected  at 
concentrations  which  do  not  present  a 
risk  to  human  health. 

EPA.  WVDEP  and  USAGE  executed  a 
Decision  Document  on  September  28. 
2000  finding  that  no  remedial  action  is 
required  at  ESI-5  because  contaminant 
concentrations  detected  in  the  soil  and 
groundwater  do  not  present  a  significant 
risk  to  human  health  or  ecological 
receptors. 

ESI-9:  Main  and  Outgoing  Classification 
Yards 

Environmental  studies  were 
conducted  at  ESI-9  in  1996.  which 
included  collection  and  analysis  of 
surface  and  subsurface  soil  samples  and 
groundwater  samples  from  the  main 
classification  yard  (MGY).  surface  water 
and  sediment  samples  from  water  near 
the  MGY.  and  subsurface  soil  samples 
from  the  outgoing  classification  vard 
(QGY).  A  human  health  risk  evaluation 
was  also  conducted  in  1996  based  on 
analytical  results  of  the  sampling 

No  unacceptable  human  health  or 
environmental  risks  were  identified  for 
environmental  media  at  the  MGY  or  the 
OGY  based  on  the  risk  evaluation  and  a 


repeat  analysis  of  the  risk  evaluation.  It 
was  determined  that  the  only 
contaminant  detected  in  groundwater 
underlving  the  OGY  is  likely 
attributable  to  the  Red  Water  Reservoir, 
which  is  located  to  the  se)ufh  of  ESI-9 
and  is  btiing  addressed  as  OU— 4. 

On  luly  12.  2001.  USAGE.  EPA  and 
VVVDEP  issued  a  Decision  Document  for 
ESI-9,  which  found  that  no  further 
action  was  necessary.  Unacceptable 
human  health  risks  identified  for  the 
MC;Y  groundwater  were  shown  to  be 
attributed  to  WVOVV  background 
conditions  and  not  to  WVOVV  activities. 
Gontaminants  at  ESI-9,  present  due  to 
WVOVV  activities,  do  not  present  a 
significant  risk  to  human  health  and  the 
environment 

II.  NPL  Deletion  Criteria 

This  partial  deletion  of  the  VVVOW 
site  is  proposed  in  accordance  with  40 
GFR  300.42.5(e)  and  the  Notice  of  Policy 
Cihange:  Partial  Deletion  of  Sites  Listed 
on  the  National  Priorities  List.  60  FR 
55446  (Nov    1.  1995). 

The  NGP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPl. 
In  accordance  with  40  GFR  300.425(e). 
sites  may  be  deleted  from  the  NPL 
where  nn  further  resp(jnse  is 
afipropriate  to  prot<?ct  public  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  40  GFR 
300  425(e).  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

Section  300.425(e)(l){i).  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required;  or 

Section  300.425(e)(l)(ii).  All  appropriate 
responses  under  GERGLA  have  been 
implemented,  and  no  further  response 
action  bv  responsible  parties  is 
appropriate;  or 

Section  300.425(e}(l){iii).  The  remedial 
investigation  has  shown  that  the 
release  poses  no  significant  threat  to 
public  health  or  the  environment  and. 
therefore,  taking  of  remedial  measures 
is  not  appropriate. 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
subsequent  GERGLA  actions  at  the  area 
delett/d  if  future  site  conditions  warrant 
such  actions.  Section  300.425(e)(3)  of 
the  NGP  provides  that  GERGLA  actions 
may  be  taken  at  sites  that  have  been 
deleted  from  the  NPL.  A  partial  deletion 
of  a  site  from  the  NPL  does  not  affect  or 
impede  EPA's  ability  to  conduct 
GERC;LA  response  activities  at  areas  not 
deleted  and  remaining  on  the  NPL.  In 
addition,  deletion  of  a  portion  of  a  site 
from  the  NPL  does  not  affect  the 
liability  of  responsible  parties  or  impede 


agency  efforts  to  recover  costs 
associated  with  response  efforts. 

III.  Deletion  Procedures 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  a  person's  rights  or  obligations. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
agency  management.  The  following 
procedures  were  used  for  the  proposed 
deletion  of  OUs-11  and  -12,  ENV-6, 
and  ESIs-3.  -5.  and  -9  at  the  VVVOW 
site: 

1 .  EPA  has  recommended  the  partial 
deletion  and  USAGE  has  prepared  the 
relevant  documents. 

2.  The  State  of  West  Virginia  through 
the  West  Virginia  Department  of 
Environmental  Protection  concur  with 
this  partial  deletion. 

3.  Goncurrent  with  this  national 
Notice  of  Intent  for  Partial  Deletion,  a 
notice  has  been  published  in  a 
newspaper  of  record  and  has  been 
distributed  to  appropriate  federal,  state, 
and  local  officials,  and  other  interested 
parties.  The.se  notices  announce  a  thirty 
(30)  day  public  comment  period  on  the 
deletion  package,  which  commences  on 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  publication  of 
a  notice  of  availability  of  this  notice  in 

a  newspaper  of  record. 

4.  EPA  and  USAGE  have  made  all 
relevant  documents  available  at  the 
information  repositories  listed 
previously. 

This  Federal  Register  document,  and 
a  concurrent  notice  in  a  newspaper  of 
record,  announce  the  initiation  of  a 
thirty  (30)  day  public  comment  period 
and  the  availability  of  the  Notice  of 
Intent  for  Partial  Deletion.  The  public  is 
asked  to  comment  on  EPA's  proposal  to 
delete  OUs-11  and  -12,  ENV-6,  and 
ESls-3.  -5,  and  -9  of  the  WVOW  site 
from  the  NPL.  All  critical  documents 
needed  to  evaluate  EPA's  decision  are 
included  in  the  Deletion  Docket  and  are 
available  for  review  at  the  information 
repositories. 

Upon  completion  of  the  thirty  (30) 
day  comment  period,  EPA  will  evaluate 
all  comments  received  before  issuing 
the  final  decision  on  the  partial 
deletion.  EPA  will  prepare  a 
Responsiveness  Summary  for  comments 
received  during  the  public  comment 
period  and  will  address  concerns 
presented  in  the  comments.  The 
Responsiveness  Summary  will  be  made 
available  to  the  public  at  the 
information  repositories  listed 
previously.  Members  of  the  public  are 
encouraged  to  contact  EPA  Region  III  to 
obtain  a  copy  of  the  Responsiveness 
Summary.  If,  after  review  of  all  public 
comments,  EPA  determines  that  the 
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partial  deletion  from  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  Deletion  of  the  areas  does  not 
actually  occur  until  the  final  Notice  of 
Partial  Deletion  is  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's 
rationale  for  deletion  of  OU-11,  OU-12, 
ENV-6,  ESI-3,  ESl-5,  and  ESl-9  from 
the  NPL  and  EPA's  finding  that  the 
criteria  in  40  GFR  300.425(e)  are 
satisfied. 

Background 

The  WVOW  site  is  located  on  the  east 
bank  of  the  Ohio  River,  approximately 
six  miles  north  of  Point  Pleasant,  Mason 
Gounty,  West  Virginia.  The  WVOW  site, 
as  added  to  the  NPL  in  1983, 
encompassed  a  land  mass  of 
approximately  8,323  acres.  As  explained 
in  section  I,  earlier  in  this  Notice,  the 
NPL  boundary  was  clarified  in  1994, 
and  the  WVOW  site  now  encompasses 
approximately  2,700  acres.  The  Clinton 
F.  McClintic  Wildlife  Management  Area 
(MWMA)  occupies  2,788  acres  of  the 
original  site,  and  is  mostly  included  in 
the  current  site  boundary. 
Contamination  of  the  WVOW  site 
originated  from  the  operation  of  a 
trinitrotoluene  (TNT)  manufacturing 
facility  during  World  War  II. 
Nitroaromatic  (explosive)  compounds 
are  the  primary  contaminants  of  concern 
at  the  WVOW  site.  To  expedite  CERCLA 
response  actions  at  this  large  site,  the 
WVOW  site  is  divided  into  13  Operable 
Units  (OUs)  and  10  Expanded  Site 
Investigations  (ESIs): 
OU-1:  TNT  Manufacturing  Area, 
Burning  Grounds,  and  Waste  Water 
Process  Lines 

OU-2:  Red  Water  Reservoir 
OU-3:  Yellow  Water  Reservoir 
OU-4:  Groundwater  Extraction  and 
Treatment  for  OUs  2  and  3 
OU-5:  Pond  13/ Wet  Well  Area 
ENV-6:  Wetlands  Mitigation  Area 
OU-7:  Point  Pleasant  Landfill 
OU-8:  TNT  Manufacturing  Area  Soils 
OU-9:  TNT  Manufacturing  Area 
Groundwater 

OU-10:  South  Acids  Area  and  Toluene 
Storage  Areas 
OU-11:  Sellite  Plant 
OU-12:  North  and  South  Powerhouses 
OU-1 3:  Pantasote  Plant 
ESl-1:  Magazine  Area 
ESI-2:  Acid  Dock 
ESI-3:  Tract  21 

ESl-4:  Red  Water  Sewer  Outfall 
ESl-5:  Refueling  Depot 
ESI-6:  Motorpool  and  Maintenance 
Area 


ESI-7:  Sewage  Treatment  Plant  Outfall 
ESI-8:  Dump  Site  Adjacent  to  the  TNT 
Manufacturing  Area 
ESI-9:  Classification  Yards 
ESI-10:  Various  Areas  of  Concern 

USAGE  has  been  investigating  and 
conducting  human  kealth  risk 
evaluations  and  assessments  for  each 
OU  and  ESI  separately.  Once 
investigations  and  assessments  are 
complete,  USAGE  and  EPA  together 
have  made  CERCLA  response  action 
decisions,  with  the  concurrence  of 
WVDEP. 

The  WVOW  was  established  in  1942 
as  a  government-owned,  contractor- 
operated  plant  for  the  manufacture  of 
TNT  from  toluene,  nitric  acid,  and 
sulfuric  acid.  The  WVOW  plant  was 
operated  by  the  General  Defense 
Corporation  of  New  York  from  October 
1942  through  August  1945.  The  plant 
had  the  capacity  to  produce  720,000 
pounds  of  TNT  each  day.  utilizing  12 
manufacturing  lines;  however,  it  has 
been  reported  that  only  lines  1  through 
10  were  operated,  and  the  plant  never 
reached  full  capacity. 

The  facility  was  constructed  on 
approximately  5,800  acres,  of  which 
more  than  2,000  acres  were  used  as  a 
safety  zone  between  the  plant  and  other 
properties.  The  plant  includes  the  12 
TNT  manufacturing  lines:  two  acid 
manufacturing  areas;  two  coal-fired 
power  plants;  a  Sellite  manufacturing 
plant;  pumping  stations;  a  sewage 
treatment  plant;  100  concrete  TNT 
storage  magazines;  and  various 
administrative,  shop,  and  housing 
facilities. 

In  1945,  the  production  of  TNT 
ceased,  and  shutdown  of  the  WVOW 
plant  was  initiated.  The  production  of 
TNT  had  resulted  in  soil  contamination 
from  nitroaromatic  compounds  in  the 
manufacturing  areas,  process  facilities, 
and  wastewater  disposal  facilities. 
Partial  decontamination  actions  were 
performed,  such  as  flashing  the  TNT 
lines  and  draining  and  capping  the  Red 
and  Yellow  Water  Reservoirs,  and  the 
property  was  transferred  from  the  U.S. 
War  Department  to  the  U.S.  War  Assets 
Administration  in  late  1946. 

Numerous  site  visits  and 
investigations  beginning  in  1947  and 
continuing  through  the  1950s 
determined  that  additional 
contamination  not  previously  identified 
was  present  at  the  site.  In  addition, 
several  tracts  of  land  that  had  received 
decontamination  certificates  were 
determined  to  be  contaminated.  Because 
the  site  could  not  be  completely 
decontaminated,  a  portion  of  the  site 
was  not  released  for  private  ownership 
and  was  transferred  to  the  State  of  West 


Virginia  as  a  wildlife  management  area 
in  1949. 

In  1981.  a  red  water  seepage  was 
discovered  at  Pond  13.  later  designated 
as  OU-5.  Subsequent  investigations  led 
the  State  of  We.st  Virginia  to  nominati' 
the  WVOVV  site  for  inclusion  on  ihi' 
NPL;  ultimately  the  VVVOW  site  was 
ranked  as  84th.  A  memorandum  of 
understanding  was  signed  in  1983 
between  EPA  Headquarters  and  the 
Department  of  Defense  to  establish 
responsibilities  for  remediating  the  site. 
For  the  Department,  the  U.S.  Army 
Toxic  and  Hazardous  Materials  Agency 
began  the  first  remedial  investigation 
and  feasibility  study  in  1984.  Initially, 
only  two  operable  units  were 
established,  and  Records  of  Decision 
(RODs)  and  Interagency  Agreements 
(lAGs)  were  signed  to  address'these 
areas.  Later,  more  operable  units  were 
created  until  the  current  total  of  thirteen 
was  reached. 

Construction  of  the  OU-1  remedy  was 
completed  in  1988  before  the  site  was 
transferred  from  the  U.S.  Army  Toxic 
and  Hazardous  Materials  Agency  to 
USAGE.  Baltimore  District,  in  1991. 
OU-1  remediation  included  capping  of 
the  burning  grounds  and  the  10  TNT 
manufacturing  lines  that  had  been 
operated  in  the  1940s  and  excavation 
and  flaming  of  process  waste  water 
lines.  Construction  on  OU-2.  which 
included  draining  and  capping  of  the 
Red  and  Yellow  Water  Reservoirs,  was 
completed  in  1992  before  the  site 
administration  was  transferred  to 
USAGE,  Huntington  District,  where  it 
remains.  Portions  of  OU-2  were  later 
divided  into  OU-3.  OU-4.  and  OU-5  to 
simplify  management.  The  construction 
of  the  bU-4  remedy  was  completed  in 
1997,  and  the  two  groundwater 
treatment  plants  are  currently 
operational.  OU-6  was  re-designated  as 
ENV-6,  and  construction  of  wetlands 
has  been  completed.  OU-7  and  OU-1 3, 
the  Point  Pleasant  landfill  and  the 
Pantasote  plant,  respectively,  have  been 
designated  by  EPA  as  potentially 
responsible  party  sites,  and  EPA  is  the 
lead  agency  for  addressing  these  areas. 
Buildings  were  demolished  and  debris 
removed  at  OU-ll  and  OU-12. 
Asbestos-containing  material  has  been 
removed  from  ESl-3.  which  was  the 
only  hazard  posed  on  that  area.  An 
underground  storage  tank  (UST)  was 
removed  from  ESI-6.  Asbestos  materials 
and  other  debris  were  removed  and 
capped  at  ESI-8. 

OU-1 1 :  Sellite  Plant 

The  former  Sellite  manufacturing  area 
is  centrally  located  in  the  VVX'OVV  site 
and  lies  northwest  of  the  former  TNT 
manufacturing  area.  OU-11  is  situated 
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on  the  south  side  of  County  Road  12 
(Wadsworth  Road),  appro.ximately  15 
miles  southeast  of  State  Route  62.  Sellite 
(sodium  sulfite)  was  manufactured  at 
the  Sellite  Manufacturing  Plant  from 
1942  to  1945  bv  the  U.S.  Army 
Supporting  facilities  consisted  of  the 
soda  ash  storage  building  and  a  sulfur 
storage  facility.  In  addition,  a  box 
factory  and  storage  facility  were  located 
atOU-11. 

During  the  manufacture  of  TNT  at 
VVVOW.  Sellite  was  used  for  the 
washing  and  purification  of  tri-oil  as 
one  of  the  final  steps  in  producing  TNT. 
Sellite  was  manufactured  by  combining 
soda  ash  and  sulfur,  which  inyolved  the 
use  of  a  sulfur  melting  pit  and  a  sulfur 
furnace.  The  materials  were  combined 
in  two  batch  tanks  within  the  Sellite 
plant,  and  the  liquor  produced  was 
pumped  to  twf)  Sellite  storage  tanks 
locat€Hi  southeast  of  the  plant. 

During  the  initial  operation  of 
VV\'()VV.  Sellite  solution  was  transported 
from  the  storage  tdnk>  to  the  TNT 
Manufacturing  Area  by  truck.  However, 
bt'cause  of  the  inefficiencies  uf  this 
operation,  a  4-inch-diameter  steel  line 
was  installed  in  1944  to  supply  Seilite 
to  the  washer  fldker  houses  in  the  TNT 
Manufacturing  Area,  and  the  trucks 
were  taken  out  of  service. 

Since  the  suspension  of  TNT 
manufacturing  at  U'VDVV  in  .August  of 
1945.  and  the  declaration  of  the  VVVOW 
site  as  surplus  in  December  of  1945,  the 
former  Sellite  Manufacturing  Area  has 
had  several  us«'s.  ()l'-l  1  was  initialh 
used  by  the  Mason  Furniture  Companv 
for  the  manufacture  of  furniture  from 
1948  through  the  mid-1970s  The 
property  was  most  recently  leased  from 
the  landowner  by  the  West  Virginia 
Mulch  Company  for  the  manufacture  of 
mulch  Site  activities  included  the 
receipt  of  raw  materials.  manufac:ture 
and  storage  of  mulch,  packaging  of 
mulch,  and  the  loading  of  tractor  trailers 
for  transport  of  packaged  mulch  These 
operations  ceased  in  1996,  and  thf 
property  is  currently  vacant  In  1999. 
EPA  discovered  drums  of  unknown 
materials  on  the  property  EPA  removed 
10  drums  of  hazardous  and  non- 
hazardous  materials  and  25  tons  of 
contaminated  soil. 

A  focused  remedial  investigation  (RI) 
was  conducted  at  OU-ll  from  lanuarv 
to  March  1994  to  verif\'  and  expand  the 
database  established  in  the  April  1990 

After  the  RI.  a  risk  assessment  was 
performed  For  groundwater,  the  site- 
related  risk  and  hazard  are  within  the 
acceptable  limits  of  the  background  risk 
and  hazard.  For  surfarie  soil,  aluminum, 
arsenic,  beryllium  and  manganese  were 
determined  to  be  present  due  to 
background  rather  than  site-related 


activities.  Total  residential  cancer  risk 
and  noncancer  hazard  from  exposure  to 
groundwater  and  soil  were  found  to  be 
within  acceptable  limits.  On  May  9. 
2000.  LISACE  and  EPA  issued  a  ROD. 
conc:urred  upon  by  WVDEP.  finding  that 
actual  or  threatened  releases  of 
hazardous  substances  from  OU-11  were 
not  found  to  be  an  imminent  and 
substantial  or  future  endangerment  to 
public  health  and  welfare  or  the 
environment  and  that  no  remedial 
action  was  required  at  OU-ll.  In 
addition,  the  ROD  stipulated  that 
annual  groundwater  monitoring  would 
be  conducted  over  a  period  of  5  years 
to  evaluate  the  trend  of  the 
con(;entrations  of  bis(2- 
ethylhexyUphthalate  and  lead  to  assure 
that  they  remain  within  an  acceptable 
range  The  monitoring  program  is  nearly 
comjilete  and  all  results  indicate  that 
maximum  contaminant  levels  are  no 
longer  being  exceeded. 

OV-12:  North  and  South  Powerhouses 
and  Vicinilv 

OU-12  encompasses  the  former  North 
and  South  Powerhouses.  The  North 
Powerhouse  (NPH)  site  is  located 
northeast  of  and  adjacent  to  the  Mason 
('ounty  Fairgrounds  in  the  northeast 
part  of  the  administrative/maintenance 
area  of  the  VVVOW  in  the  upland  area 
above  the  Ohio  River  floodplain.  The 
South  Powerhcjuse  (SPH)  site  is  located 
in  the  southwest  part  of  the  former 
administrative/maintenance  area  of  the 
WVOVV   It  IS  southwest  of  and  adjacent 
to  the  Mason  County  Fairgrounds.  Both 
the  NF'H  and  SPH  sites  are  on  property 
(  urrently  owned  by  Mason  County. 
West  Virginia. 

The  two  powerhouses  were 
operational  from  1942  through  1945  in 
support  of  the  manufacture  of  TNT. 
They  were  primarily  used  for  the 
production  of  low-pressure  and  high- 
pressure  steam  for  industrial  purposes 
and  heating  at  the  VVVOW  but  were  also 
reportedly  used  as  standby  sources  of 
electrical  power  Power-generating 
equipment  was  removed  after  WVOVV 
shut  down  in  1945.  and  the  two  areas 
have  had  no  known  use  since  that  time. 
Both  powerhouse  buildings  were 
removed  during  a  removal  action 
carried  out  by  the  US  ACE  in  1994  and 
1995   Each  powerhouse  had  an 
associated  coal  storage  area  and  ash 
disposal  area.  The  ash  disposal  pits 
were  used  to  dispose  of  ash  from  the 
coal-tired  boilt;rs  and  were  situated  on 
the  east  side  of  earh  powerhouse.  Part 
of  the  ash  pit  for  the  SPH  is  currently 
a  pond.  It  is  the  only  pond  located  at 
Oi;-12  and  is  designated  as  Pond  2. 

An  RI  was  conducted  in  1995  at  OU- 
12  to  identify  and  evaluate  the  source. 


nature,  and  extent  of  environmental 
contamination  in  subsurface  soil, 
groundwater,  surface  water,  and 
sediment.  At  the  request  of  EPA  Region 
III,  additional  subsurface  soil  and 
sediment  samples  were  collected  from 
the  former  ash  pit  in  December  1997. 
Samples  of  the  various  media  were 
collected  and  analyzed  in  the  vicinity  of 
both  the  NPH  and  SPH.  Initially,  surface 
soil  samples  were  not  collected  because 
the  original  surface  soil  was  replaced 
with  clean  fill  during  removal  of  the 
powerhouse  buildings.  However, 
surface  soil  samples  were  collected  in 
November  2000  in  response  to  concerns 
raised  by  WVDEP. 

During  the  RI,  soil  samples, 
groundwater  and  surface  water  samples, 
and  sediment  samples  were  analyzed  for 
likely  contaminants  and  a  risk 
assessment  was  performed  using  the 
outcome  of  the  sampling  analysis. 
Cancer  risks  were  found  to  be  within 
acceptable  limits  for  all  receptors  at 
OU-12.  Exposure  to  groundwater, 
surface  water,  or  sediment  does  not  pose 
any  site-related  risks.  Elevated  levels  of 
iron  were  found  in  OU-12  subsurface 
soils:  however,  the  conclusion  of  the 
risk  assessment  was  that  iron  is  not 
expected  to  induce  adverse  effects  in 
receptors  exposed  to  subsurface  soil.  On 
lune  14.  2002,  USACE  and  EPA  issued 
a  ROD  for  OU-12,  which  was  concurred 
upon  by  WVDEP,  making  the  finding 
that  no  remedial  action  was  necessarj'  at 
OU-12. 

EN\'-6:  Wetlands  Mitigation  Area 

ENV-6  is  located  near  the  eastern 
boundary  of  the  McClintic  Wildlife 
Management  Area  along  Oldtown  Creek, 
just  south  of  County  Route  12.  The  area 
includes  Ponds  21  through  23  and  other 
areas  (Pond  6  and  a  portion  of  Pond 
17A)  that  are  not  areas  of  environmental 
concern. 

During  remedial  activity  for  OU-1, 
Pond  16  was  drained  and  could  not  be 
refilled  because  the  pond  dam  had  been 
damaged,  which  resulted  in  loss  of 
wetlands  in  and  around  Pond  16.  As  a 
separate  event,  during  remedial  activity 
for  OU-2.  Ponds  1  and  2  (which  were 
the  Red  Water  Reservoir)  were  drained 
and  capped,  also  resulting  in  loss  of 
wetlands.  To  compensate  for  these  two 
separate  losses  of  wetlands,  USACE  and 
the  State  together  decided  that  it  would 
be  more  efficient,  due  to  other  remedial 
activity  ongoing  at  the  VVVOW  site,  to 
construct  a  dam  at  Ponds  21  through  23 
rather  than  re-construct  the  Pond  16 
dam.  USACE  performed  pre- 
construction  testing  of  the  areas 
proposed  to  be  made  into  aquatic 
habitat  or  wetlands  to  ensure  that,  when 
flooded,  contaminants  in  the  soil  (if 
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any)  would  not  leach  into  the  wetlands 
and  contaminate  the  ponds.  The  pre- 
construction  sampling  and  analysis 
indicated  that  the  soil  was  not 
contaminated  and  could  be  flooded. 
USACE  provided  partial  funding  to  the 
State  for  a  replacement  dam  and  fish 
lost  at  Pond  16.  Investigation  in  this 
area  did  not  reveal  any  concerns  about 
contamination  related  to  VWOW 
activity. 

ESI-3:  Tract  21 

ESI-3  is  bounded  on  the  north  by 
Camp  Conley  Road,  on  the  south  by 
Oldtown  Creek,  and  on  the  east  and 
west  by  privately-owned  properties. 
Historic  records  from  the  operation  of 
WVOW  indicate  no  activities  conducted 
at  the  Tract  21  area,  which  covers 
approximately  36  acres.  However,  after 
the  closure  of  WVOW,  disposal  of 
WVOW  waste  and  possibly  civilian 
waste  may  have  occurred  on 
approximately  15  acres  of  Tract  21.  This 
area  of  probable  disposal  was 
designated  as  AOC-16.  ESI-3  is  now 
privately-owned  and  includes  an 
agricultural  field,  a  wooded  area,  and  a 
small  family  cemetery. 

Pre-remedial  investigation  activities 
were  conducted  at  ESI-3  in  1995. 
Because  the  current  use  of  the  site  is 
agricultural,  activities  such  as  tilling 
have  disrupted  the  surface  soil.  Thus, 
field  investigations  consisted  of 
sampling  and  analysis  of  soil  beneath 
the  zone  of  agricultural  disruption;  the 
investigations  also  included  sampling  of 
groundwater  and  seep  water  at  Tract  21 
and  surface  water  and  sediment  from 
Oldtown  Creek,  which  borders  Tract  21 
to  the  south.  The  samples  were  analyzed 
for  the  presence  of  possible 
contaminants.  The  data  from  these  field 
investigations  and  analyses  were 
screened  to  evaluate  whether  the  site 
presented  unacceptable  risk  to  human 
health  and/or  the  environment. 
Subsequent  human  health  risk 
evaluations  were  performed  to  assess 
contaminant  levels  and  pathways  for 
potential  risk  to  human  receptors,  and 
an  ecological  risk  assessment  was 
performed  to  evaluate  contaminant 
levels  and  pathways  for  potential  risk  to 
ecological  receptors. 

Based  on  the  outcome  of  the 
evaluations  and  assessment,  EPA, 
WVDEP,  and  USACE  issued  a  Decision 
Document  on  September  28,  2000, 
finding  that  ESI-3  required  an  asbestos 
removal  action  where  the  disposal 
activities  likely  occurred,  but  otherwise 
no  further  CERCLA  response  action.  The 
removal  action  for  potentially  friable 
asbestos-containing  material  on  the 
ground  surface  at  ESI-3  was  completed 
in  April  2001. 


ESl-5:  Refueling  Depot 

ESI-5  is  a  6.3-acre  parcel  located 
northeast  of  the  Sellite  Manufacturing 
Area  (OU-11)  on  the  north  side  of 
County  Road  12  (Wadsworth  Road): 
most  of  ESI-5  is  located  within  the 
MWMA.  During  the  operation  of 
WVOW,  the  ESI-5  was  used  as  a 
gasoline  refueling  station  and  probably 
contcuned  an  underground  storage  tank 
for  storing  gasoline. 

In  1994,  an  initial  investigation  was 
conducted  which  included  a 
geophysical  survey  and  subsurface  soil 
sample  collection.  Surficial  soil  samples 
were  not  collected  at  ESI-5  because 
petroleum  products  evaporate  over  time 
and,  thus,  would  not  remain  in  surface 
soils  more  than  50  years  after  any 
potential  release.  The  purpose  of  the 
geophysical  survey  was  to  locate  and 
map  underground  storage  tanks,  if  any. 
In  1997.  groundwater  samples  were 
collected  and  analyzed  for  petroleum- 
related  hazardous  substances  and  other 
contaminants.  In  1999,  a  supplemental 
investigation  was  undertaken  to  further 
investigate  magnetic  anomalies  detected 
in  the  1994  geophysical  sun-ey  and  to 
otherwise  confirm  whether  any 
underground  storage  tanks  existed  at 
ESI-5.  Certain  locations  within  ESI-5 
were  trenched  to  physically  search  for 
underground  storage  tanks,  but  none 
were  found. 

On  September  28,  2000,  USACE,  EPA 
and  WVDEP  issued  a  Decision 
Document  which  concluded  that  ESI-5 
does  not  pose  an  unacceptable  risk  to 
human  health  or  the  environment.  This 
conclusion  was  based  on  the  following 
investigation  findings;  (a)  Chemicals 
found  in  ESI-5  soils  were  detected  at 
background  concentrations  and/or  at 
concentrations  which  do  not  present  a 
risk  to  human  health  or  ecological 
receptors:  (b)  ecological  receptors  are 
unlikely  to  contact  subsurface  soil;  (c) 
site-related  contaminants  found  in 
groundwater  were  detected  at 
concentrations  which  do  not  present  a 
risk  to  human  health. 

ESl-9:  Main  and  Outgoing  Classification 
Y'ards 

From  1942  to  1945,  when  WVOVV  was 
in  operation,  the  Main  Classification 
Yard  (MCY)  and  the  Outgoing 
Classification  Yard  (OCY)  consisted 
primarily  of  railroad  sidings  where 
incoming  and  outgoing  freight  were 
inventoried.  In  the  mid-1960s,  the 
railroad  tracks  were  removed  and 
construction  of  the  Mason  County 
Airport  began.  The  airport  became 
operational  in  1967. 

The  MCY  is  located  at  the  current 
Mason  County  Airport,  southwest  of  the 


location  of  the  former  South 
Powerhouse  (OU-12)  and  outside  of  the 
MWMA.  The  Mason  County  Airport 
runway  and  terminal  area  are  located  on 
the  former  MCY  railbed. 

Prior  to  the  ESI-9  investigation,  the 
following  chemicals  were  of  potential 
concern,  based  on  historic  use  of  the 
MCY:  inorganics,  volatile  and 
semivolatile  organic  compounds, 
pesticides,  polychlorinated  biphenyls, 
and  asbestos.  Petroleum  products  and 
other  associated  chemicals  used  by 
Mason  County  Airport  and  chemicals 
associated  with  agricultural  activities 
conducted  at  ESI-9  after  WVOVV 
operations  ceased  and  construction  of 
the  airport  also  mav  have  contaminated 
the  MCY. 

The  OCY  is  situated  within  the 
MWMA  along  Potters  Creek  Road 
(County  Road  11).  north  of  the  former 
Red  Water  Reservoir  and  adjacent  to  the 
MWMA  boundary.  The  OCY  tracks  ran 
parallel  to  Potters  Creek  Road.  During 
VVVOW  operations,  the  OCY  was  used 
to  facilitate  loading  of  the  finished 
product.  TNT.  to  outgoing  freight  and 
had  a  capacity  of  30  railcars  per  day. 
The  only  structure  located  in  this  area 
during  VWOW  operations  was  the  track 
scale.  The  track  scale  pit  has  been  filled 
in,  and  the  tracks  have  been  removed 
fi-om  the  site.  The  Red  Water  Reservoir 
groundwater  extraction  wells,  a 
component  of  the  OU-4  groundwater 
extraction  system,  are  currently  located 
where  the  OCY  used  to  be.  Prior  to  site 
investigation,  the  following  chemicals 
were  of  potential  concern,  based  on 
historic  use  of  the  OCY:  nitroaromatic 
compounds,  inorganics,  volatile  and 
semi-volatile  organic  compounds, 
pesticides.  PCBs,  and  asbestos. 

In  1996.  an  investigation  included 
collection  of  surface  and  subsurface  soil 
samples  from  the  MCY.  collocated 
surface  water  and  sediment  samples 
from  the  MCY,  groundwater  samples 
from  monitoring  wells  in  conjunction 
with  the  study  of  the  MCY.  and 
subsurface  soil  samples  from  the  OCY. 
After  analysis  of  the  sampling,  a  human 
health  risk  evaluation  was  conducted. 
On  July  12.  2001.  USACE.  EPA  and 
WVDEP  issued  a  Decision  Document 
finding  that:  (a)  no  unacceptable  risks 
were  identified  for  MCY  or  OCY 
environmental  media  based  on  the 
human  health  risk  evaluation  or  repeat 
evaluation:  and  (b)  the  only 
contaminant  detected  in  groundwater 
underlying  the  OCY  is  likely 
attributable  to  the  Red  Water  Reservoir, 
which  is  being  addressed  as  OU-4. 

Response  Actions 

At  OU-n  and  OU-12.  building 
demolition  and  debris  removal  were 


64852  Federal  Register/ Vol.  67,  No.  204 / Tuesday,  October  22,  2002 / Proposed  Rules 


performed  to  eliminate  hazards.  Also,  at 
OU-ll.  d  removal  action  was  taken  to 
remove  unsecured  drums  and  some 
contaminated  soil.  At  ESI-3,  an  asbestos 
removal  was  performed  to  remove 
asbestos-containing  debris. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CER(;i^\ 
Section  113(k).  42  U.S.C.  9613(k).  and 
Section  117.  42  U.S.C.  9617 

OU-ll:  Sel lite  Plant 

A  copy  of  the  RI  report  and  the 
Proposed  Plan  were  placed  in  the  public 
repository  at  the  Mason  County  Publu 
Library  in  Point  Pleasant.  West  Virginia 
Notice  of  the  availability  of  the 
documents,  the  public  comment  period, 
and  the  public  meeting  were  published 
in  The  Point  Pleasant  Register  on  April 
8,  1999  USACE  established  a  30-day 
public  comment  period  beginning  April 
15.  1999  and  ending  May  15.  1999.  A 
public  meeting  was  held  on  April  15. 
1999  at  the  .\rmy  National  Guard 
Armory  in  Point  Pleasant,  West  Virginia 
to  answer  any  questions  concerning 
OU-ll  and  the  selected  remedy 
Representatives  of  EPA.  WVDEP.  and 
USACE  were  present  at  the  public 
meeting  No  members  of  the  public 
attended  the  meeting,  nor  were  any 
comments  received  during  the  public 
comment  period. 

Oi'-12  S'orth  and  South  Powerhouses 

and  Vicinity 

A  copy  of  the  RI  report  and  the 
Proposed  Plan  were  placed  in  the  public 
repository  at  the  Mason  (bounty  Public 
Library  in  Point  Pleasant.  West  Virginia 
Notice  of  the  availabilitv  of  the 
documents,  the  public  comment  pericxi. 
and  the  public  meeting  were  published 
in  The  Point  Pleasant  Register  on 
October  31,  2001   USACE  established  a 
public  comment  period  beginning 
November  6,  2001  and  ending  December 
11,  2001.  A  public  meeting  was  held  on 
November  7,  2001  at  the  Mason  County 
Public  Library  to  answer  any  questions 
concerning  OU-12  and  the  selected 
remedy  Representatives  of  EPA, 
WVDEP.  and  USACE  were  present  at  the 
public  meeting.  No  comments  were 
received  during  the  public  comment 
period 

EN\'-6  Wetlands  Mitigation  Area 

Periodic  updates  on  wetland 
construction  at  ENV-6  were  given 
during  the  WVOW  site  Restoration 
Advisory  Board  meetings.  Because  there 
was  no  environmental  investigation,  no 
other  public  involvement  was  required 
The  Restoration  Advisory  Board  is  a 
group  consisting  of  USACE,  State  and 


EPA  remedial  project  managers  and 
interested  local  participants  who  meet 
as  needed  to  discuss  the  ongoing 
environmental  work  and  plans  for 
future  work  at  the  WVOW  site. 

ESI-3:  Tract  21 

The  ESl-3  Decision  Document  was 
released  to  the  public  on  November  8, 
2000  This  document,  as  well  as  other 
documents  and  information  EPA  relied 
on  or  considered  in  concurring  with 
USACE  that  no  further  action  was 
necessary  at  ESl-3,  were  made  available 
to  the  public  on  or  before  November  8. 
2000  by  placing  the  documents  in  the 
public  repository  at  the  Mason  County 
Public  Library,  Point  Pleasant.  West 
Virginia.  Notice  of  the  availability  of  the 
Decision  Document  and  supporting 
documents  was  published  in  The  Point 
Pleasant  Register  on  November  8.  2000. 
A  public  comment  period  was  held  from 
November  8,  2000  through  December 
19,  2000.  A  public  meeting  was  held  on 
November  8.  2000.  to  announce  the 
release  of  the  Decision  Document  and  to 
summarize  its  conclusions. 
Representatives  from  EPA,  WVDEP,  and 
USACE  were  present  to  address  any 
questions  No  questions  or  comments  on 
the  Decision  Dcjcument  were  received 
from  the  public. 

ESI-5  Refueling  Depot 

The  ESI-5  Decision  Document  was 
released  to  the  public  on  November  8. 
2000  This  document  as  well  as  other 
documents  and  information  EPA  relied 
on  or  considered  in  concurring  that  no 
further  action  was  necessary  at  ESI-5 
were  made  available  to  the  public  on  or 
before  November  8,  2000  by  placing  the 
documents  in  the  public  repository  at 
the  Mason  County  Public  Library,  Point 
Pleasant.  West  Virginia.  Notice  of  the 
availability  of  the  Decision  Document 
and  supporting  documents  was 
published  in  The  Point  Pleasant  Register 
on  November  8,  2000.  The  public 
comment  period  was  held  from 
November  8.  2000  through  December 
19.  2000  A  public  meeting  was  held  on 
November  8.  2000.  to  announce  the 
release  of  the  Decision  Document  and  to 
summarize  its  conclusions. 
Representatives  from  EPA,  WVDEP,  and 
USACE  were  present  to  address  any 
questions  No  questions  or  comments  on 
the  Decision  Document  were  received 
from  the  public 

ESI-9:  Main  and  Outgoing  Classification 
Yards 

A  copy  of  the  Decision  Document  was 
placed  in  the  public  repository  at  the 
Mason  County  Public  Library  in  Point 
Pleasant.  West  Virginia  on  or  before 
November  6,  2001.  Notice  of  the 


availability  of  the  documents,  the  public 
comment  period,  and  the  public 
meeting  were  published  in  The  Point 
Pleasant  Register  on  October  31,  2001. 
USACE  established  a  public  comment 
period  beginning  November  6,  2001  and 
ending  December  11,  2001.  A  public 
meeting  was  held  on  November  7,  2001 
to  answer  any  questions  concerning  the 
Main  and  Outgoing  Classification  Yards. 
Representatives  of  EPA,  WVDEP,  and 
USACE  were  available  to  the  public  at 
that  meeting  held  at  the  Mason  County 
Public  Library.  No  comments  were 
received  during  the  public  comment 
period. 

Current  Status 

Removals  at  OU-ll,  OU-12  and  ESI- 
3  and  wetlands  mitigation  at  ENV-6 
have  been  successfully  completed.  No 
further  response  action  is  plaiuied  or 
scheduled  for  OU-12,  ENV-6,  ESI-3, 
ESI-5,  or  ESl-9.  Pursuant  to  the  NCP,  a 
five-year  review  will  not  need  to  be 
performed  at  any  of  these  five  areas. 
Five  annual  groundwater  Scimpling 
events  at  OU-ll  have  been  completed: 
upon  completion  of  the  analysis  of  the 
last  set  of  samples,  no  further  response 
action  is  planned  or  scheduled  for  OU- 
11. 

While  EPA  does  not  believe  that  any 
future  response  actions  will  be  needed 
at  these  six  areas,  if  future  conditions 
warrant  such  action,  the  proposed 
deletion  areas  of  the  WVOW  site  remain 
eligible  for  future  response  actions. 
Furthermore,  this  partial  deletion  does 
not  alter  the  status  of  any  other  OUs  or 
ESIs  at  the  WVOW  site  that  are  not 
proposed  for  deletion  and  remain  on  the 
NPL. 

EPA.  together  with  USACE  and  with 
concurrence  from  the  State  of  West 
Virginia,  has  determined  that  all 
appropriate  CERCLA  response  actions 
have  been  completed  at  OU-ll,  OU-12, 
ENV-6,  ESI-3,  ESI-5,  and  ESI-9  and 
protection  of  human  health  and  the 
environment  has  been  achieved  in  these 
areas.  Therefore.  EPA  makes  this 
proposal  to  delete  OU-ll,  OU-12, 
ENV-6,  ESI-3,  ESI-5.  and  ESI-9  of  the 
WVOW  site  from  the  NPL. 

Dated:  September  30,  2002. 
Thomas  Voltaggio, 

Acting  Regional  Administrator.  U.S. 
Environmental  Protection  Agency,  Region  III. 
jFR  Doc.  02-26710  Filed  10-21-02;  8;45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2506;  MB  Docket  No.  02-316,  RM- 
10542] 

Radio  Broadcasting  Services;  Cedar 
Bluff,  VA  and  Gary,  WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Monterey  Licenses,  LLC,  proposing  the 
reallotment  of  Channel  299C3  from 
Cedar  Bluff,  Virginia  to  Gary,  West 
Virginia,  and  the  modification  of  Station 
WHQX(FM)'s  license  accordingly. 
Channel  299C3  can  be  reallotted  to  Gary 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  the  petitioner's 
presently  licensed  site.  The  coordinates 
for  Channel  299C3  at  Gary  are  37-08- 
00  North  Latitude  and  81-35^3  West 
Longitude.  In  accordance  with  section 
1.420(i)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  for  the  use  of  Channel  299C3 
at  Gary,  West  Virginia. 
DATES:  Comments  must  be  filed  on  or 
before  November  25.  2002,  reply 
comments  on  or  before  December  10, 
2002. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Paul  A.  Cicelski,  Esq.,  Shaw 
Pittman  LLP,  2300  N  Street,  NW.. 
Washington,  DC  20037  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
02-316,  adopted  September  25,  2002, 
and  released  October  4,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hoius  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street.  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex,  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402. 
Washington,  DC  20054. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 
For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  ll.S.C.  154.  :U).i.  3.^4  and  .-^30. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  removing  Cedar  Bluff.  Channel 

299C3. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  adding  Gary.  Channel 
299C3. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Assistant  Chief.  Audio  Division.  Media 

Bureau. 

|FR  Doc.  02-26777  Filed  10-21-02:  8:45  ami 

BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  021016236-2236-01;  I.D. 
082002A] 

RIN  0648-AP74 

Antarctic  Marine  Living  Resources; 
CCAMLR  Ecosystem  Monitoring 
Permits;  Vessel  Monitoring  System; 
Catch  Documentation  Scheme;  Fishing 
Season;  Registered  Agent;  and 
Disposition  of  Seized  AMLR 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule:  request  for 

comments. 


SUMMARY:  This  proposed  rule  would 
lengthen  the  duration  of  the  permit 
required  to  enter  a  Commission  for  thi- 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR)  Ecosystem 
Monitoring  Program  (CEMP)  site  fmm  1 
year  to  up  to  5  years.  The  proposed  rule 
would  define  the  CCAMLR  fishing 
season  and  require  the  use  of  an 
automated  satellite-linked  vessel 
monitoring  system  (\'MS)  for  U.S. 
vessels  harvesting  Antarctic  marine 
living  resources  (AMLR)  in  the  area  of 
the  Convention  on  the  Conservation  of 
Antarctic  Marine  Living  Resources 
(Convention).  The  proposed  rule  would 
also  require  foreign  entities  to  designate 
and  maintain  a  registered  agent  within 
the  United  States:  prohibit  the  import  of 
Dissostichus  species  (toothfish) 
identified  as  originating  from  certain 
high  seas  areas  outside  the  Convention 
Area:  incorporate  into  the  Code  of 
Federal  Regulations  the  prohibition  on 
the  import  of  toothfish  issued  a 
Speciallv  Validated  Dissostichus  Catch 
Document  (SVDCD):  and  institute  a  prc- 
approval  system  for  U.S.  receivers  and 
importers  oi  Dissostichus  elefiinoides 
(Patagonian  toothfish)  and  Dissostichus 
mawsoni  (Antarctic  toothfish).  This 
proposed  rule  is  intended  to  implement 
U.S.  obligations  as  a  Member  of 
CCAMLR  and  to  conserve  Antarctic  and 
Patagonian  toothfish  by  preventing  and 
discouraging  unlawful  harvest  and  trade 
in  these  species  and  streamlining  the 
administration  of  the  Dissostichus  catch 
documentation  scheme. 
DATES:  Comment    must  be  received  at 
the  appropriate  a  idress  or  fax  number 
(see  ADDRESSES)  no  later  than  5  p.m., 
eastern  standard  time,  on  November  18. 
2002. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  submitted  to  Dean 
Swanson.  International  Fisheries 
Division.  Office  of  Sustainable 
Fisheries.  NMFS.  1315  East-West 
Highway.  Silver  Spring.  MD  20910. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  Dean  Swanson  at  301- 
713-2313.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or 
Internet.  For  copies  of  the  Initial 
Regulatory  Flexibility  Analysis  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR).  call  301-713- 
2276,  or  write  to  Dean  Swanson.  Send 
comments  regarding  the  burden-hour 
estimates  or  other  aspects  of  the 
collection-of-information  requirements 
contained  in  this  proposed  rule  to  Dean 
Swanson  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington.  DC  20503 
(Attention:  NOAA  Desk  Officer). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Swanson  at  301-713-2276,  fax 
301-713-2313 

SUPPLEMENTARY  INFORMATION:  AnI.in  tii 
fisheries  are  managed  under  the 
authority  i)f  the  Antarctic  Marine  Living 
Resources  Omventinn  Act  of  1984  (Act) 
codified  at  16  U.S.C.  2431  et  st-q.  NMFS 
implements  conservation  measures 
developed  bv  CXIAMLR  and  adopted  by 
the  United  States,  through  regulations  at 
50  CFR  part  300.  subpart  G.  Changes  to 
the  existing  regulations  are  necessary  to 
incorporate  new  ccjnservation  measures 
and  to  revise  procedures  to  facilitate 
enforcement. 

CEMP  Permits 

CCAMLR  regulations  require  that 
persons  proposing  to  enter  a  C^EMP  site 
or  conduct  research  programs  there 
submit  a  letter  of  request  (application) 
for  an  entry  permit.  If  issued  a  permit, 
the  holder  must  abide  by  all  the 
conditions  in  the  permit,  including 
submission  of  a  report  describing  the 
activities  conducted  and  anv  actions  not 
in  compliance  with  the  sites 
Management  Plan.  In  the  event  that  a 
CEMP  site  is  also  listed  as  a  specially 
protected  site  under  the  Antarctic 
Conservation  Act  of  1978  (ACA).  current 
regulations  redirect  the  applicant  to  the 
National  Science  Foundation  and 
require  application  for  a  joint  t^EMP/ 
ACA  permit.  Persons  operating  under  a 
joint  CEMP/ ACA  permit  must  report  to 
each  agency  individually  on  areas 
within  the  agency's  expertise.  Under 
current  regulations,  these  permits  are 
valid  for  1  year  This  proposed  rule 
would  extend  the  period  for  valid 
permits  to  up  to  5  years  Annual 
reporting  requirements  would  continue 
in  force 

CCAMLR  Fishing  Season 

Consistent  with  a  conservation 
measure  adopted  by  CCAMLR  at  its 
2001  meeting,  this  proposed  rule  wuuld 
set  the  fishing  season  for  all  Convention 
Area  species  opened  to  harvesting  by 
CCAMLR  as  December  1  through 
November  30.  unless  otherwise 
specified 

Vessel  Monitoring  System  (VMS) 

VMS  is  a  system  that  allows  a  Flag 
State,  through  the  installation  of 
satellite-tracking  devices  on  board  its 
fishing  vessels,  to  receive  automatic 
transmission  of  certain  information 
This  information  generally  includes  the 
fishing  vessel  identification,  location, 
date  and  time,  and  is  collected  by  the 
Flag  State  to  monitor  its  vessels 
effectively 

CCAMLR  adopted  a  conservation 
measure  in  1998  requiring  Contracting 


Parties  to  the  Convention  to  establish  no 
later  th.-.n  Marc  h  1.  1999.  an  automated 
satellite-linked  VMS  to  monitor,  at  least 
every  4  hours,  the  positions  of  their 
fishing  vessels  licensed  to  har\'est 
marine  living  resources  in  the 
Convention  Area  for  which  catch  limits, 
fishing  seasons  or  area  restrictions  have 
been  set  by  CCAMLR.  To  accommodate 
the  objeitions  of  a  few  Members  of 
CXiAMLR.  the  conservation  measure 
exempts  vessels  fishing  exclusively  for 
krill  from  the  VMS  requirement.  All 
other  vessels  are  covered  by  the 
measure.  The  United  States  supported 
the  application  of  the  measure  to  krill 
vessels,  but  CCAMLR  decided  to 
continue  to  exempt  these  vessels. 

The  CCAMLR  VMS  conservation 
measure  was  amended  in  2001  to 
require  that  each  Contracting  Party, 
within  2  working  days  of  receiving  VMS 
information  from  its  vessels,  provide  to 
the  CCAMLR  .Secretariat  the  date  and 
statistical  area,  subarea  or  division  for 
each  of  the  following  movements  of 
those  vessels:  (a)  entering  and  leaving 
the  (Convention  area:  and  fb)  crossing 
boundaries  between  CCAMLR  statistical 
areas,  subareas  and  divisions. 

CCAMLR  adopted  these  measures  as  a 
means  of  managing  fishing  within  the 
('onvenlion  Area  with  greater  certainty 
and  making  it  more  difficult,  in 
particular,  for  illegal,  unregulated  and 
unreported  (lUU)  fishing  in  the 
CConvention  Area  to  be  misreported  as 
catc:h  from  outside  the  C'onvenlion  Area. 
CCAMLR  agreed  that  its  CCAMLR 
System  of  Inspection  could  be  improved 
hv  obtaining  positional  information 
including  movements  by  vessels  in  and 
out  of  the  Convention  Area  and 
(X;AMLR  statistical  areas,  in  as  close  to 
real  time  as  possible,  and  noted  that 
positional  information  on  movements 
would  enable  Members  to  deploy 
CCAMLR  inspectors  in  the  Convention 
Area  and  to  use  available  inspection 
potential  in  the  most  effective  wav 
CCAMLR  also  noted  that  the  VMS 
conservation  measure  would  facilitate 
the  work  of  the  (X]AMLR  Secretariat  on 
fisheries  management  by  allowing  it  to 
monitor  start/end  dates  of  fishing  by 
individual  vessels  and  the  catch  reports 
submitted  by  statistical  areas  and 
fisheries. 

The  United  States  has  not  previously 
implemented  CCAMLR's  VMS 
measures,  in  part  bec:ause  the  only 
active  U.S.  harvesting  permits  have  been 
for  the  exempted  krill  fishery.  However, 
there  is  other  potential  fishing  effort  in 
the  United  States  including  one 
permitted  vessel  in  the  crab  fishery.  A 
combination  crab/toothfish  permit  was 
issued  several  years  ago.  In  order  to 
ensure  that  future  U.S.  permittees 


comply  with  CCAMLR's  conservation 
measures,  the  U.S.  is  now  proposing  to 
require  VMS  in  all  non-krill  fisheries. 

In  addition,  the  L'nitod  States  is  also 
proposing  to  require  VMS  in  the  krill 
fishery.  The  United  States  believes  that 
requiring  VMS  in  ihe  krill  fishery  is 
necessary  to  provide  the  data  required 
to  achieve  the  management  objectives  of 
CCAMLR.  These  include:  (1) 
establishment  of  small-scale 
management  units  as  a  mechanism  to 
preclude  the  concentration  of  catch  near 
land-breeding  krill  predator  colonies:  (2) 
development  of  models  describing  the 
interactions  of  krill.  their  predators,  key 
aspects  of  the  environment  and  the 
fishery  so  as  to  incorporate  the  best 
science  into  management  options:  (3) 
validation  of  catch-per-unit-effort 
indices  as  a  stock  assessment  tool;  and 
(4)  monitoring  the  development  of  the 
fishery  including  technological 
improvements  and  corresponding 
changes  in  fishing  tactics.  Fishing  data 
on  the  finest  scale  possible,  like  that 
provided  by  VMS.  is  required  for  these 
purposes.  CCAMLR  Members  reluctant 
to  require  VMS  on  their  fishing  ves.sels 
may  be  persuaded  by  the  leadership  of 
the  United  States  and  other  countries 
(e.g.,  Poland,  South  Africa,  Australia)  in 
requiring  their  vessels  to  do  so  as  a 
condition  of  their  fishing  permit. 

NMFS  does  not  anticipate  this 
additional  requirement  to  be  overly 
burdensome  financially  or  operationally 
on  e.xisting  participants.  Thus,  this 
proposed  rule  would  require  the  owner 
or  operator  of  any  vessel  permitted  by 
NMFS  to  fish  for  or  tranship  any  AMLR 
to  install  a  NMFS-approved  VMS  unit 
on  board  the  vessel  and  operate  the 
V^S  unit  whenever  the  vessel  enters 
CCAMLR  waters. 

Registered  Agent 

This  proposed  rule  would  require  all 
foreign  entities,  as  a  condition  of 
possessing  a  dealer  permit  allowing 
them  to  import  into  the  United  States, 
to  designate  and  maintain  a  registered 
agent  in  the  United  States  authorized  to 
accept  service  of  process  on  behalf  of 
that  entity.  Based  on  information 
available  to  NMFS,  several  major  AMLR 
importers  are  foreign  entities  with  no 
presence  in  the  United  States.  Requiring 
a  registered  agent  will  facilitate 
enforcement  by  ensuring  jurisdiction 
over  a  foreign  importer  should  an 
enforcement  action  become  necessary. 

Ban  on  Imports  of  Toothfish  from 
Certain  High  Seas  Fishing  Areas 

In  accordance  with  16  U.S.C.  2431  et 
seq.,(AMLRCA),  NMFS  implements  the 
conservation  and  management  decisions 
of  CCAMLR  agreed  to  pursuant  to  the 
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Conventidin.  The  Convention  requires 
contracting  parties  to  "exert  appropriate 
efforts...  to  the  end  that  no  one  engages 
in  any  activity  contrary  to  the  objective 
of  this  Convention,"  which  is  "the 
conservation  of  Antarctic  Living  marine 
resources."  (AMLR)  (Article  XXII; 
Article  II.l). 

The  Convention  applies  to  the  AMLR 
of  the  area  south  of  60  S.  lat,  and  to  the 
AMLR  between  60  S.  lat.  and  the 
Antarctic  convergence  which  form  part 
of  the  Antarctic  marine  ecosystem. 
(Article  I.l).  The  Convention  establishes 
CCAMLR,  which  is  charged  with 
compiling  data  on  populations  of  AMLR 
and  adopting  conservation  measures  to 
achieve  the  objectives  of  the 
Convention.  (Article  IX), 

Due  to  the  scale  of  illegal, 
unregulated,  or  unreported  fishinjg  for 
Patagonian  toothfish  and  Antarctic 
toothfish  in  and  beyond  the  Convention 
Area,  CCAMLR  has  adopted  a  number  of 
conservation  measures  in  the  last 
several  years.  These  measures  have 
included  flag  state  licensing  of  fishing 
vessels,  catch  quotas,  vessel  monitoring 
systems,  port  inspections  of  landings 
and  transshipments,  and  identification 
of  vessels  and  fishing  gear,  and 
ultimately  the  adoption  of  a  catch 
documentation  scheme  for  toothfish  in 
November  1999.  (64  FR  71165, 
December  20, 1999). 

The  purposes  of  the  catch 
documentation  scheme  are  to:  monitor 
international  trade;  identify  the  origins 
of  imports;  determine  if  imports  caught 
in  the  Convention  Area  were  caught 
consistent  with  CCAMLR  conservation 
measures;  and  gather  catch  data  for 
stock  assessment.  The  documentation 
scheme  requires  that  CCAMLR 
Contracting  Parties  provide  a  uniquely 
numbered  Dissostichus  Catch  Document 
(DCD)  to  each  vessel  under  its 
jurisdiction  that  is  authorized  to  harvest 
toothfish  and  a  Re-export  Document  to 
all  shipments  of  toothfish  that  are 
subsequently  being  re-exported  from  its 
territory.  Upon  completion  of  the 
document,  each  DCD.  and  Re-export 
Catch  Document  (RCD)  if  applicable, 
accompanies  the  toothfish  as  it  enters 
into  commerce  and/or  international 
trade  and  documents  the  chain  of 
custody.  In  accordance  with  CCAMLR's 
decisions  at  its  18th  Regular  Meeting, 
NMFS  implemented  a  catch 
documentation  scheme  that  first  became 
effective  for  the  2000/01  toothfish 
fishing  year.  (65  FR  30016,  May  10, 
2000.) 

CCAMLR  uses  the  statistical  areas 
created  by  the  Food  and  Agriculture 
Organization  of  the  United  Nations 
(FAO)  to  designate  and  manage 
divisions  within  its  Convention  Area. 


The  FAO  Statistical  Areas  include 
Exclusive  Economic  Zones 
(EEZs)claimed  by  States,  unregulated 
high  seas  areas,  and  high  seas  areas 
regulated  pursuant  to  conventions  for 
regional  fishery  management. 

Based  on  recent  traae  data.  U.S, 
experience  with  questionable  DCDs.  the 
increasing  seizvire  of  vessels  illegally 
'fishing  in  the  Convention  area,  and  the 
conservation  and  management  decisions 
of  CCAMLR  made  on  the  advice  of  its 
Scientific  Committee,  this  proposed  rule 
would  prohibit  the  issuance  of  a  permit 
allowing  import  of  Dissostichus  species 
identified  as  being  harvested  from  high 
seas  areas  designated  by  the  FAO  as 
Areas  51  and  57  until  stock  assessments 
confirm  the  presence  of  toothfish  at 
significant  population  levels  in  those 
areas.  These  ^eas  are  outside  the  areas 
managed  by  CCAMLR  (Convention 

The  CCAMLR  Scientific  Committee 
(SC)  and  its  Working  Group  on  Fish 
Stock  Assessment  (WG-FSA)  annually 
review  catches  reported  as  harvested 
within  and  outside  the  Convention 
Area,  including  from  FAO  Areas  41.  47, 
51,  57,  81  and  87.  These  areas  are 
outside  the  Convention  Area  and 
include  some  Exclusive  Economic 
Zones  (EEZ)  of  national  jurisdiction  and 
some  high  seas  areas.  The  amounts  of 
toothfish  most  recently  reported  as  high 
seas  catches  are  vastly  more  than 
previously  reported. 

Surveys  of  the  high  seas  areas  by 
member  countries  have  never  found 
fishing  concentrations  and  commercial- 
scale  aggregations  of  Patagonian 
toothfish  at  levels  that  would  support 
recent  catch  reports.  The  areas  do  not 
have  sizeable  fishable  seabeds  or 
recruitment  areas.  In  addition, 
oceanographic  conditions  (sub-Antarctic 
and  tropical  hydrological  fronts)  present 
a  barrier  to  a  northern  distribution  of 
coldwater  toothfish  into  the  areas. 

Thus,  NMFS  believes  that  while  some 
of  the  catch  taken  outside  the 
Convention  Area  is  legal  catch  from 
regulated  fisheries  in  the  EEZ  sectors  of 
Areas  41  and  87  off  ScJuth  America,  the 
remainder  is,  in  all  likelihood,  fish 
illegally  harvested  from  the  CCAMLR 
Convention  Areas  58  and  88  by  vessels 
not  licensed  to  fish  there  and 
deliberately  misreporting  catch  as  taken 
from  the  unregulated  high  seas  fisheries 
outside  the  Convention  Area  in  Areas  51 
and  57. 

The  implausibility  of  any  significant 
level  of  high  seas  catches  of  toothfish  is 
illustrated  by  findings  of  the  WG-FSA 
and  Scientific  Committee  with  respect 
to  high  seas  catches  attributed  to  FAO 
Statistical  Area  51  (the  western  Indian 
Ocean).  Specifically,  in  October  2001, 


the  Chair  of  the  SC  advised  CCAMLR 
that  the  catches  reported  in  Area  51 
were  not  credible.  In  particular,  the 
Scientific  Committee  received 
information  that;  (1)  there  were  no 
reports  of  landings  of  Patagonian 
toothfish  from  Area  51  in  recent  FAO 
landing  reports;  (2)  geographical 
distribution  of  Patagonian  toothfish  in 
Area  51  is  not  identified  in  recent 
publications  of  the  FAO  Identification 
Sheets  or  in  Fishes  of  the  Southern 
Ocean;  and  (3)  fisheries  surveys  in  the 
southwest  Indian  Ocean  by  Australia. 
France.  South  Africa  and  Ukraine,  both 
trawling  and  longlining.  have  never 
found  fishing  concentrations  and 
commercial-scale  aggregations  of 
Patagonian  toothfish  in  Area  51. 
Conversely,  other  subtropical  species 
such  as  alfonsino  (Be/yx  splendens), 
orange  roughy  [Hophstethus 
atlanticus).  blue-eye  [Hyperglyphe 
antarctica).  amourheads  (Pentaceros 
capensis)' and  grouper  [Polyphon 
oxvgeneois]  are  currently  found  in  this 
area:  (4)  oceanographic  barriers  (sub- 
Antarctic  and  subtropical  hydrological 
fronts)  stop  the  northern  distribution  of 
Patagonian  toothfish  north  of  about 
44°S.  lat.;  and  (5)  more  recent  surveys 
of  Patagonian  toothfish  from  open  ocean 
areas  closest  to  Area  51,  such  as  the  area 
north  of  the  Marion  Islands,  show 
negligible  biomass  of  the  species.  Based 
upon  this  information,  the  SC 
concluded,  and  CCAMLR  agreed,  that 
practically  all  the  toothfish  catches 
attributed  to  fishing  on  the  high  seas  in 
Area  51  likely  represented  catches  taken 
as  a  result  of  lUU  fishing  inside  the 
Convention  Area. 

Areas  51  and  57  share  a  border  in  the 
Indian  Ocean  directly  north  of 
Convention  Area  58.  The  WG-FSA  has 
noted  the  estimated  live  w-eight  in  ton.s 
of  toothfish  reported  in  the  CDS  data  for 
2000  and  2001  calendar  years.  This 
includes  a  considerably  lesser  amount 
of  catch  attributed  to  Area  57  as 
compared  to  Area  51 .  If  a  ban  on 
imports  of  toothfish  were  limited  to 
Area  51,  there  is  a  strong  likelihood  that 
illegal  catch  from  Convention  Area  58 
would  be  then  be  misattributed  to  Area 

57. 

It  is  unlikely  that  there  is  much 
potential  for  fishing  for  toothfish  in 
Area  57.  Bathymetric  charts  of  Area  57 
indicate  very  limited  seamount  features, 
fewer  even  than  the  small  fishable 
seabed  in  Area  51  estimated  at  30.007 
square  kilometers.  In  April  1999 
CCAMLR  estimated  the  seafloor  area  for 
the  southern  section  of  Area  57  (50-55° 
S.  lat.  between  80-150'  E.  long.,  at 
depths  between  600-1800  meters)  as 
2,421  square  kilometers.  This  fishable 
area  is  considerably  less  than  the 
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corresponding  fishable  area  fstimatfd 
for  Area  51.  This  makes  Area  57  an  even 
less  likely  area  from  which  touthfish 
could  be  har\'ested  at  commercial  levels. 

NMFS  believes  that  intentional 
misreporting  of  the  area  of  harvest  is  an 
attractive  means  of  moving  illegally 
harvested  fish  into  major  markets.  Prior 
tf)  implementation  of  the  CDS,  Durban 
(South  Africa).  Walvis  Bay  (Namibia), 
Port  Louis  (Mauritius).  Montevideo 
(Uruguay)  and  Vigo  (Spain)  were 
reportedlv  serving  as  ports  of 
convenience  for  vessels  observed 
illegally  fishing  in  the  Convention  Area. 
Member  countries  and  NGOs  in  port 
reported  landings  and  over  the  side 
sales  of  toothfish  in  these  ports  from  the 
Il.lLI  vessels.  Some  port  of  convenience 
landings  continue  but  since  major 
importers  now  require  a  DCD 
identif\'ing  catch  areas,  illegal  fishing 
would  now  be  facilitated  by  the  use  of 
fraudulent  DCDs  rather  than  bv  landings 
in  ports  unconcerned  about  illegal 
fishing. 

NMFS  is  aware  of  substantial 
evidence  that  such  illegal  fishing 
continues  to  occur.  Australia  has 
observed  and  pursued  several 
unauthorized  vessels  fishing  in  the 
Convention  Area  Australian  patml 
vessels  recently  pursued  and  seized  two 
vessels  found  poaching  in  Convention 
Area  88.  On  Februarv  7  and  8,  2002.  the 
Lena  and  the  Volga  were  apprehended 
and  found  to  have  onboard  127  tons  of 
illegal  toothfish  Both  vessels  purported 
to  have  been  fishing  in  high  seas  Area 
51  on  all  DCDs  previously  completed  bv 
their  captains  and  during  contact  by 
Australia  with  the  vessels  before  they 
were  sighted  by  Australia  poaching  in 
the  Convention  Area.  Member  patrol 
vessels,  legally  operating  harvesting 
vessels  and  NGO  obser\er  vessels  have 
sighted  nearly  30  pirate  ships  in.  and 
proximate  to,  the  Convention  Area. 

Thus.  NMFS  believes  that  while  some 
of  the  catch  taken  outside  the 
Convention  Area  is  legal  catch  from 
regulated  fisheries  in  tKe  EEZs  off  South 
America,  the  remainder  is.  in  all 
likelihood,  fish  poached  from  the 
CCAMLR  Convention  Area  by  vessels 
not  licensed  to  fish  there  and 
deliberately  misreporting  c:ommercial 
scale  harvests  of  toothfish  from  the 
unregulated  fisheries  in  Areas  51  and 
57.  high  seas  areas  in  the  western  and 
eastern  Indian  Ocean  outside  of  the 
Convention  Area. 

Vessels  that  misreport  their  areas  of 
har\est  are  in  clear  violation  of  the 
Catch  Documentation  scheme.  In 
addition,  NMFS  believes  it  likely  that 
such  vessels  are  also  in  violation  of 
various  other  CCAMLR  conservation 
measures,  such  as  CM  29/ XIX 


(Minimization  of  the  Incidental 
Mortality  of  Seabirds  in  the  Course  of 
Longline  Fishing  or  Longline  Fishing 
Research  in  the  Convention  Area)  that 
requires  longline  vessels  fishing  in  the 
(Convention  area  to  take  specific  steps  to 
minimize  interactions  with  seabirds. 
Many  of  the  seabirds  that  populate  the 
f  ionvention  area  are  endangered  species. 

In  2001,  CCAMLR,  in  recognition  of 
the  severe  problem  of  poaching  from  the 
Convention  Area  adopted  a  resolution 
calling  for  the  use  of  VMS  and  other 
measures  to  verify  CDS  "catch"  data 
outside  the  (Convention  Area. 

In  the  preambular  paragraphs  of  the 
resolution,  the  Mc^mbers  recognize  the 
need  to  continue  to  take  acti(jn  t(j  ensure 
the  long  term  sustainabilifv  of  toothfish 
stocks  in  the  (Convention  Area.  They 
express  concern  that  the  CDS  could  be 
used  to  disguise  illegal,  unregulated  and 
uiireportetl  catches  of  toothfish  to  gain 
access  to  markets  and  note  that  any 
misreporting  and  misuse  of  the  CDS 
seriouslv  undermines  the  effectiveness 
of  (CC.VMLR  conservation  measures.  The 
resolution  also  urges  States  participating 
in  the  CDS  to  ensure  that  D(CDs  relating 
to  landings  or  imports  of  toothfish  are 
chc(  ked  bv  contact  with  Flag  States  to 
verify  that  DCCD  information  is 
consistent  with  data  reports  derived 
from  an  automated  satellite-linked  VMS. 

NMFS  routinely  contacts  Flag  States 
for  this  information.  However,  there  are 
problems  which  undermine  NMFS's 
abilitv  to  obtain  reliable  VMS  data. 
First.  NMFS  has  no  authority  to  require 
vessels  flagged  to  other  countries  to 
carry  VMS.  Second,  CCCAMLR  measures 
do  not  apply  to  Member  or  non-Member 
vessels  fishing  beyond  the  Convention 
Area  (e.g.,  in  Areas  51  or  57).  Vessels 
fishing  for  toothfish  outside  the 
(Convention  Area  may  or  may  not  carry 
VMS.  Third,  should  a  Flag  State  require 
VMS  outside  the  Convention  Area, 
NMFvS  cannot  know  how  often  the  State 
inspects  VMS  equipment;  cannot 
presently  require  a  particular  type  of 
VMS  (i.e..  tamper  proof)  as  a  condition 
of  import;  and  is  aware  of 
confidentiality  objections  from  Flag 
States  about  releasing  VMS  data. 
Finally,  (CCAMLR  has  not  adopted  a 
protocol  for  disputing  or  questioning 
VMS  data.  The  lack  of  a  protocol  was  a 
complicating  factor  in  a  recent  seizure 
bv  NMFS  of  32  tons  of  toothfish.  In  that 
case,  physical  evidence  of  poaching  was 
countered  with  VMS  "data"  that  the 
Flagging  State  could  not  verify  to 
NMFS'  satisfaction  or  to  the  satisfaction 
of  the  State  in  whose  waters  the  vessel 
was  sighted  poaching. 

VMS  might  become  a  viable 
alternative  to  a  ban  on  the  import  of 
toothfish  from  high  seas  areas  51  and  57 


if  CCAMLR  amended  its  VMS  and  CDS 
measures  to  improve  the  reliability  and 
integrity  of  VMS  use  inside  the 
Convention  Area  and  in  adjoining  areas. 
This  would  require  Member  consensus 
that  CCAMLR:  (1)  direct  its  Secretariat 
to  monitor  the  type,  installation  and 
operation  of  VMS  and  require  all 
Member  vessels  in  the  Convention  Area 
to  use  VMS  and  report  data  directly  to 
the  Secretariat;  and  (2)  expand  the  use 
of  VMS  verification  by  allowing  non- 
Contracting  cooperating  Parties 
participating  in  the  CDS  scheme  to 
submit  VMS  data  directly  to  the 
(CCAMLR  Secretariat.  IX  is  not  likely  that 
CCAMLR  can  fully  debate  and  agree  to 
this  approach  at  its  next  annual  meeting 
or  the  annual  meeting  thereafter. 

The  CCAMLR  VMS  resolution  also 
urges  States  participating  in  the  CDS  to 
consider  reviewing  their  domestic  laws 
and  regulations,  with  a  view  to 
prohibiting  landings/transhipments/ 
imports  of  toothfish  declared  on  a  DCD 
as  having  been  caught  in  Area  51  if  the 
Flag  State  fails  to  demonstrate  that  it  has 
verified  the  DCD  using  automated 
satellite-linked  VMS  derived  data 
reports. 

Given  its  experience  with  the  failure 
of  Flag  States  to  provide  reliable,  or  any, 
VMS  verification,  in  any  timely  way, 
NMFS  has  reviewed  its  domestic  laws 
and  regulations  and  proposes  in  this 
rule  to  ban  imports  of  toothfish  reported 
as  harvested  in  Areas  51  and  57. 

In  order  to  give  effect  to  the  agreement 
by  CCAMLR  that  its  Members  do  all 
they  can  to  prevent  activity  that 
undermines  the  objectives  of  the 
(Convention,  and  in  light  of  the  advice 
and  findings  of  the  C(iCAMLR  Scientific 
(Committee  with  respect  to  the  very 
small  fishable  areas  of  Areas  51  and  57, 
the  proposed  rule  would  deny  issuance 
of  a  dealer  permit  to  import  any 
toothfish  identified  as  originating  from 
high  seas  areas  outside  of  the 
Convention  Area  in  Areas  51  and  57 
until:  (1)  fishery  independent  stock 
assessments  indicate  commercial 
aggregations  in  these  areas;  and/or  (2) 
until  CCAMLR  is  able  to  agree  to 
measures  which  materially  improve  the 
reliability  and  integrity  of  VMS  use 
inside  the  Convention  Area  and  in  the 
adjoining  areas. 

There  is  a  possibility  that  pirate 
vessels  are  also  poaching  toothfish  from 
Convention  Areas  88  and  48  and 
attributing  the  catch  to  the  high  seas 
Areas  87.  the  southeast  Pacific  Ocean 
and  41,  the  southwest  Atlantic  Ocean, 
beyond  the  Exclusive  Economic  Zones 
(EEZ)  of  the  countries  of  Latin  America. 
If  the  CCAMLR  DCD  can  be  amended  to 
differentiate  high  seas  catches  from  EEZ 
catches  in  these  areas,  pirate  fishing 
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may  be  more  easily  identified.  If  the 
DCD  is  modified  in  this  way  and/or  if 
the  Scientific  Committee  raises  concerns 
about  poaching  and  misattribution  of 
catch,  NMFS  may  propose  extending  the 
ban  to  other  high  seas  areas. 

Specially  Validated  DCD  (SVDCD) 

CCAMLR  adopted  a  conservation 
measure  at  its  regular  2001  meeting 
intended  to  permit  a  Contracting  Party 
which  has  cause  to  sell  or  dispose  of 
seized  or  confiscated  Dissostichus  spp. 
to  issue  a  specially  validated  DCD 
(SVDCD).  The  SVDCD  must  specify  the 
reasons  for  the  validation.  The 
conservation  measure  does  not  require 
other  Contracting  Parties  to  provide  a 
market  for  SVDCD  toothfish. 

On  September  7,  2001,  NMFS  issued 
a  rule  clarifying  its  interpretation  of  the 
Act  as  prohibiting  the  import  of 
toothfish  harvested  in  violation  of  a 
CCAMLR  conservation  measure  even  if 
the  fish  were  accompanied  by  a 
validated  DCD  (66  FR  46740,  September 
7,  2001).  CCAMLR's  adoption  of  this 
new  conservation  measure  authorizing 
countries  to  issue  a  SVDCD  has  not  led 
NMFS  to  change  that  interpretation.  The 
effect  of  this  legal  interpretation  is  to 
prohibit  imports  accompanied  by  an 
SVDCD.  For  clarity,  this  proposed  rule 
would  codify  such  prohibition  in  the 
Code  of  Federal  Regulations. 

This  proposed  rule  would  add  a 
definition  of  the  term  SVDCD  to  NMFS's 
CCAMLR  regulations. 

Disposition  of  Seized  AMLR 

AMLRs  that  are  unlawfully  harvested, 
transshipped,  imported  or  otherwise 
possessed  are  subject  to  seizure  and 
forfeiture.  NMFS  is  currentiy  engaged  in 
internal  discussions  regarding  a 
procedure  for  disposing  of  AMLRs 
seized  by  U.S.  law  enforcement 
personnel  for  violations  of  the  Act  and 
NMFS'  CDS  regulations  and  will 
address  this  issue  in  a  subsequent 
rulemaking. 

Dealer  Permits  and  Preapproval 

Although  NMFS  has  hilly 
implemented  the  CCAMLR  catch 
documentation  scheme  in  the  United 
States,  it  recognizes  that  improvements 
can  be  made  both  to  streamline 
administration  of  the  program  and  to 
enhance  efforts  to  prevent  the  import  of 
illegally  harvested  toothfish.  Such 
streamlining  will  enhance  the  ability  of 
toothfish  importers  and  dealers  to 
quickly  move  a  perishable  product  into 
and  out  of  the  country.  NMFS  therefore 
proposes  the  modification  of  the  ciurent 
regulations  to  implement  a  pre-approval 
system  applicable  to  shipments  of 
frozen  toothfish  and  shipments  of  fresh 


toothfish  over  2,000  kg.  The  pre- 
approval system  would  be  operated  on 
a  fee-for-service  basis  which  would 
allow  NMFS  to  review  catch 
documentation  sufficiently  in  advance 
of  import,  thus  enhancing  economic 
certainty  for  U.S.  businesses  associated 
with  the  Dissostichus  trade  as  well  as 
facilitating  enforcement  efforts.  The  pre- 
approval system  would  effectively  shift 
burdens  associated  with  time  costs  and 
advance  planning  from  the  affected 
industry  to  NMFS.  Since  a  pre-approval 
program  would  require  NMFS  to  review- 
documentation  and  notif\'  the  U.S. 
Customs  Service  under  severe  time 
constraints,  NMFS  would  need  to 
administer  this  program  on  a  fee-for- 
service  basis  to  cover  costs  associated 
with  the  personnel  who  would  provide 
this  service. 

Under  this  proposed  modification  to 
the  current  regulations,  any  person  who 
imports  and/or  re-exports  Dissostichus 
species  would  be  required  to  first  obtain 
an  AMLR  dealer  permit  with  a  validity 
of  1  year,  authorizing  the  import  and/or 
re-export  of  Antarctic  Living  Marine 
Resources.  The  1-year  validity  of  the 
permit  would  be  a  change  from  current 
regulations  which  do  not  specif\- 
duration.  The  revised  application  form 
for  a  dealer  permit  required  under  the 
proposed  rule  would  be  simplified.  The 
revised  dealer  permit  application  form 
would  require  the  applicant  to  provide 
the  following  information:  company 
name,  company  address,  species, 
estimate  of  tonnage  to  be  imported, 
signature,  title,  date,  and  registered 
agent,  if  the  applicant  is  a  foreign  entity. 

After  receiving  an  AMLR  dealer 
permit  but  at  least  15  business  days 
prior  to  an  expected  import,  the  permit 
holder  seeking  to  import  frozen 
Dissostichus  or  fresh  Dissostichus  in 
quantities  greater  than  2,000  kilograms, 
would  be  required  to  submit  to  NMFS 
the  DCD  that  will  accompany  each 
anticipated  shipment  as  well  as  an 
application  to  NMFS  requesting  pre- 
approval to  allow  import  of  that 
shipment.  A  new  approval  application 
form  would  be  required  under  the 
proposed  rule.  Information  currently 
required  on  the  application  form  for  a 
dealer  permit  regarding  a  specific 
toothfish  shipment  (estimated  date  of 
arrival,  port  of  arrival,  consignee(s)  of 
product,  DCD  document  number,  flag 
state  confirmation  number,  and  amount 
to  be  imported)  would  now  be  required 
on  the  new  approval  application  form. 
A  separate  DCD  with  a  unique  export 
reference  number  would  be  required  for 
each  approval  application  (i.e.,  one  DCD 
could  not  be  used  to  request  pre- 
approval for  several  shipments)  and  the 
quantity  of  toothfish  listed  on  the  DCD 


would  be  required  to  match  the  quantity 
listed  on  the  preapproval  application 
within  a  variance  of  10  percent.  The 
dealer  would  be  required  to  fax  or 
express  mail  the  documentation 
described  above  so  that  NMFS  would 
receive  it  at  least  15  business  days  prior 
to  the  anticipated  date  of  import.  NMFS 
would  review  the  documentation 
submitted,  notify  the  dealer  whether  the 
import  would  be  allowed  or  denied, 
notify  the  U.S.  Customs  Service  to  allow 
or  deny  import  of  the  shipment  of 
Dissostichus.  and  bill  the  client  for  the 
review  of  catch  documentation  and  pre- 
approval application.  The  current 
requirement  for  submission  of  import 
tickets,  now  required  within  24  hours  of 
import  of  such  Dissostichus  would  be 
eliminated  under  this  proposed  rule. 
Due  to  the  extremely  quick  turnaround 
time  required  for  shipments  of  fresh 
Dissostichus  in  quantities  of  less  than 
2.000  kilograms,  the  application  for 
approval  of  catch  documents  of 
toothfish  would  be  required  to  be 
submitted  to  NMFS  within  24  hours  of 
import.  Shipments  of  frozen 
Dissostichus  in  quantities  of  less  than 
2.000  kilograms  must  go  through  the 
pre-approval  process.  Review  of 
documentation  for  such  fresh  product 
would  not  be  conducted  on  a  fee-for- 
service  basis.  NMFS  regulations 
published  at  65  FR  30016,  May  10, 
2000,  regarding  the  re-export  of 
Dissostichus  would  not  be  revised.  The 
revised  CCAMLR  Dissostichus  Catch 
Document,  revised  NMFS  application 
for  annual  AMLR  dealer  permit,  and 
new  NMFS  application  for  approval 
referenced  under  this  section  are 
available  from  NMFS  (see  ADDRESSES). 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Antarctic  Marine 
Living  Resources  Convention  Act  of 
1984.  codified  at  16  U.S.C.  2431  et  seq. 
This  proposed  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

NMFS  prepared  an  initial  regulatory 
flexibility  analysis  which  incorporates 
the  preamble  of  this  proposed  rule  and 
the  document  entitled.  "Initial 
Regulatorv  Flexibility  Analysis  for  the 
Proposed  Rule  to  Institute  Various 
Measures  Pertaining  to  United  States 
Obligations  regarding  Antarctica  and 
Antarctic  Living  Marine  Resources. 
Including  Implementation  of 
Preapproval  Procedure  for  Dissostichus 
spp.  Catch  Documentation  Scheme." 
That  analysis  describes  the  effects  of  the 
various  measures  in  this  proposed  rule, 
as  well  as  alternatives  where 
appropriate,  as  follows: 
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1.  The  proposal  to  length^'u  ttr' 
duration  of  the  pprmit  required  to  pnter 
a  CEMP  site  from  1  year  to  up  tu  5  years 
would  apply  to  parties  currently 
holding,  or  who  obtain  in  the  future,  a 
CEMP  permit.  To  date,  the  onlv  entitv 
to  hold  a  CEMP  permit  has  been  the 
NMFS  Antarctic  Research  (iri)up.  whi(  h 
is  not  a  small  entitv  The  effw:t  of  this 
action  would  be  to  ease  a  restriction  bv 
allowing  permits  to  last  for  a  longer 
period  of  time.  As  such,  there  is  no 
significant  economic  impact  that  NMFS 
must  consider  minimizing 

2.  The  proposal  to  define  the  CX^AMLH 
fishing  season  as  December  1  - 
November  30  would  apply  to  U.S. 
vessels  that  fish  for  AMLR.  There  are 
currentlv  three  U.S.  vessels  permitted  to 
fish  for  AMLR  (1  for  crab  and  2  for  krill) 
all  of  which  NMFS  believes  to  be  small 
entities.  The  establishment  of  the 
fishing  season  is  intended  to  improve 
administration  of  CCAMLRs  annual 
conservation  measures.  It  would  not 
affect  the  amount  of  quota  available  for 
fishermen,  nor  would  it  affect  when 
fishing  could  ot;c:ur  Therefore,  the 
proposal  would  not  result  in  any 
significant  economic  impacts  that 
NMFS  must  consider  minimizing  It  is 
an  administrative  change  that  would  not 
be  expected  to  affect  the  practices  of  the 
fishermen 

'.'>  The  proposal  to  require  the  use  of 
an  automated  satellite-hnked  \'MS  for 
all  IS.  vessels  harvesting  .-WtLR  in  the 
area  of  the  Convention  on  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (Convention)  would  apply  to 
the  three  vessels  permitted  to 
participate  in  such  fisheries  (the  1  crab 
vessel  and  the  2  krill  vessels),  all  of 
which  NMFS  believes  to  be  small 
entities.  Currentlv.  the  vessel  permitted 
for  crab  does  not  participate  in  the 
fisheries  NMFS  estimates  the  cost  of 
purchasing  and  installing  the  VMS  units 
at  about  S.i2,T()  per  unit  The  cost  of 
operating  the  unit  while  in  Convention 
waters  is  estimated  to  be  no  more  than 
SI. 000  per  vear 

NMFS  considered  the  alternative  ot 
excluding  vessels  fishing  exclusivelv  for 
krill  from  the  requirement  f^Ci.-WILR 
did  not  explicitly  require  Parties  to 
implement  a  VMS  program  in  the  krill 
fisherv  However,  for  reasons  artnulated 
in  the  preamble  to  the  proposed  rule, 
NMFS  believes  that  apphing  the  VMS 
requirement  to  the  krill  fisherv  will 
fiirther  its  compliance  with  its 
obligations  with  respect  to  Antarctiw- 
and  .\MLR  Therefore,  this  alternative  is 
not  the  preferred  alternative. 

4.  The  proposal  to  re({uire  foreign 
entities  to  designate  and  maintain  a 
rec^istered  agent  within  the  I  'nited  States 
would  not  apply  to  anv    small  entities 


as  defined  pursuant  to  the  RFA.  This 
measure  WDuld  not  apply  to  any  small 
government  lurisdictions  or  small 
organizations.  While  it  would  apply  to 
businesses,  some  of  which  may  be 
t:onsidered  small,  the  SBA  has  defined 

small  business  concern"  to  apply  only 
to  businesses  operating  primarilv  within 
the  United  States  (13  CFR  121.105). 
NMFS  is  not  aware  of  an  alternative 
approach  that  would  accomplish  its 
ob)ec:tives  with  regard  to  this  provision. 

5.  The  prfiposal  to  define  SVDCD 
currentlv  has  no  regulatory 
requirements  attached  to  it.  It  is 
informational  only  and  as  such  has  no 
effect  on  any  small  entities.  No 
alternatives  hav»^  been  identified. 

f)  The  proposal  to  institute  a  pre- 
approval  system  for  i'.S.  receivers  and 
importers  of  Patagonian  toothfish  and 
Antarctic  toothfish  would  apply  to 
dealers  and  imfiorters.  It  is  estimated 
that  .ibout  bO  dealers/importers  are 
involved  in  the  permitted  trade,  and 
about  50  re-exporters.  The  estimated 
costs  to  importers  of  toothfish  are 
appro\imatelv  S4.134  per  firm  per  year, 
and  S3JU.75U  industry-wide  per  year. 
These  costs  include  the  burden-hour 
costs  of  submitting  an  annual  permit, 
per-shipment  {)re-approval  permits. 
cati:h  documentation,  and  NMFS's  fees. 
The  estimated  costs  to  re-exporters  of 
toothfish  are  about  Si  1  per  firm  per  year 
and  S550  industrv-wide  per  year.  These 
costs  include  the  burden  hours 
associated  with  annual  permit 
applications  and  catch  documentation 
requirements,  and  NMF.S's  fees. 

US  imports  of  toothfish  in  2001  had 
an  estimated  value  of  S97  million. 
(Compliance  costs  (industry  and  agency) 
would  likely  not  exceed  S600.000  per 
vear  during  the  next  ,}  vears.  Currently, 
no  U.S.  fishing  entity  participates  in  the 
har\esting  of  toothfish.  it  is  not  possible 
to  det»'rmine  the  number  of  firms  that 
would  qualifv  as  small  entities.  The 
proposed  rule  would  impose  annual 
burden  costs  of  5330,750  and  S550  on 
importing  and  re-exporting  firms, 
respectively. 

NMFS  considered  two  alternatives  to 
the  proposed  pre-approval  system: 
maintaining  the  status  quo.  and 
implementing  a  total  ban  on  imports  of 
toothfish.  Maintaining  the  currtmt 
system  may  not  have  a  short-term 
iM.onomii  or  social  impact  on  importers 
or  other  dealers  of  toothfish  in  trade 
networks,  but  could  have  harmful  long- 
term  economic  implications  if  further 
steps  are  not  taken  to  discourage  and 
prevent  lUU  fishing  of  toothfish. 

Sooner  or  later,  (jverfishing  and  the 
associated  price  increases  will,  in  all 
likelihood,  dampen  this  trade.  Supplies 
uould  decline,  and  price  increases 


would  likely  result  in  some  substitution 
by  consumers.  Toothfish  products  may 
also  be  diverted  to  alternate  markets  in 
East  Asia  that  are  willing  to  pay  higher 
prices  for  species  deemed  to  be  luxury 
items.  As  a  consequence,  toothfish 
could  become  increasingly  rare  in  the 
U.S.  marketplace. 

Similarly,  the  "status  quo  '  alternative 
would  have  little  short-term  economic 
or  social  impacts  on  the  U.S.  consumer, 
but.  in  the  long-term,  would  jeopardize 
the  availability  of  toothfish  to 
consumers  at  prices  they  are  willing  to 
pay  or.  in  the  extreme,  at  any  price. 

Alternatively,  the  total  ban  proposal 
would  address  concerns  over  the 
overharvesting  of  toothfish  by  denying 
the  U.S.  market  (estimated  at  15-20 
percent  of  the  world  market)  to  illegal, 
unregulated,  or  unreported  (IL'U) 
harvested  toothfish.  (Note:  in  this 
document.  non-IUU  harvested  toothfish 
means  toothfish  harvested  in  the 
CCAMLR  Convention  Area  in 
conformity  with  CCAMLR  rules, 
toothfish  harvested  in  high  seas  areas 
outside  of  the  CCAMLR  Convention 
Area,  or  toothfish  harvested  in  areas  of 
national  jurisdiction  in  conformity  with 
the  rules  applicable  in  those  national 
jurisdictions.  Although  it  is  not 
technically  correct  to  speak  of  the 
"legality"  of  harvesting  in  high  seas 
areas  where  no  regional  fishery 
management  organization's  rules  apply, 
such  fishing  is  often  unreported  and 
unregulated,  and  thus  may  pose  an 
obstacle  to  achieving  a  sustainable 
fishery.  In  the  case  of  such  toothfish 
fisheries,  this  assumption  is  almost 
certainly  correct.)  However,  it  would 
also  prohibit  importation  of  toothfish 
legally  harvested  within  the  CCAMLR 
Cionvention  Area  or  in  EEZs  and  impose 
an  unreasonable  and  unfair  burden  on 
U.S.  importers  and  consumers.  Given 
the  U.S.  portion  of  the  global  market, 
there  is  a  very  real  possibility  that  the 
market  would  simply  shift  to  other 
locations,  thereby  contributing  nothing 
toward  bringing  lUU  fishing  for 
toothfish  under  control.  This  alternative 
also  could  be  incompatible  with  U.S. 
obligations  under  international  trade 
law  and  pending  obligations  under  the 
CCAMLR  Convention.  As  a  result,  this 
alternative  is  not  preferred. 

7.  The  proposal  to  prohibit  imports  of 
toothfish  identified  as  being  harvested 
in  FAO  areas  51  or  57  would  apply  to 
the  U.S.  dealers  and  importers  described 
above  (approximately  BO  of  unknown 
sizes).  The  economic  impacts  of  this 
prohibition  are  difficult  to  quantifv. 
Because  the  rule  is  intended  to  address 
fraudulent  trade  in  toothfish.  the 
availability  of  toothfish  on  the  world 
market  could  be  reduced.  This  could 
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result  in  the  price  of  toothfish  rising. 
However,  to  the  extent  that  the 
permitted  entities  experience  an 
increase  in  the  cost  of  purchasing 
toothfish,  they  would  most  likely  pass 
that  cost  on  to  consumers.  On  the  other 
hand,  it  is  likely  that  illegally  harvested 
toothfish  can  be  harvested  and  marketed 
more  cheaply  than  toothfish  harvested 
pursuant  to  the  applicable  CCAMLR 
conservation  rules.  To  the  extent  that 
this  rule  would  remove  the  market  for 
illegally  harvested  toothfish.  the  rule 
might  make  it  easier  for  dealers  in 
legitimately  harvested  toothfish  to  make 
a  profit  (in  that  they  would  no  longer 
have  to  compete  with  unregulated 
fishermen). 

As  an  alternative  to  the  ban  on 
imports  identified  as  having  been 
harvested  in  areas  51  or  57,  NMFS 
considered  allowing  importers  to 
provide  independent  VMS  data  to 
support  claims  of  catches  fi-om  these 
two  areas.  For  the  reasons  explained  in 
the  preamble  to  the  proposed  rule, 
current  problems  with  reliability  and 
lack  of  international  protocol,  NMFS 
believes  that  this  alternative  may 
currently  be  impracticable. 

The  reporting,  recordkeeping,  and 
compliance  requirements  associated 
with  this  proposed  rule  are  described 
above  and  in  the  Paperwork  Reduction 
Act  discussion  in  this  preamble.  In 
summary,  this  proposed  rule  would 
modify  existing  reporting  requirements 
pertaining  to  the  import  of  toothfish. 
The  new  burdens  associated  with  these 
requirements  would  apply  to  the 
approximate  60  dealers  who  import  and 
are  estimated  as  described  above  in 
section  3(f).  In  addition,  the  requirement 
to  install  and  operate  VMS  units  would 
apply  to  the  3  U.S.  vessels  permitted  to 
participate  in  the  AMLR  fisheries  for 
crab/krill.  The  associated  burden  is 
estimated  as  no  more  than  $1 ,000  per 
year  per  vessel. 

NMFS  is  not  aware  of  any  other 
Federal  rules  that  would  duplicate, 
overlap  with,  or  conflict  with  the 
proposed  rule. 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act 
(PRA).  Requirements  for  submission  of 
a  Dissostichus  Catch  Document,  a 
Specially  Validated  Dissostichus  Catch 
Document,  a  CCAMLR  Ecosystem 
Monitoring  Program  permit,  and  a 
CCAMLR  Ecosystem  Monitoring 
Program  report  have  been  approved 
under  OMB  Control  Number  0648-0194, 
with  the  respective  response  times  of  3 
minutes,  10  minutes,  60  minutes,  and 
30  minutes. 


This  rule  also  contains  new  or  revised 
collection-of-information  requirements 
that  have  been  submitted  to  OMB  for 
approval.  The  requirements  and  their 
estimated  response  times  are:  15 
minutes  for  a  dealer  permit  application. 
4  hours  to  install  a  VMS  unit,  0.033 
seconds  even,'  4  hours  for  an  automated 
position  report  from  a  VMS,  2  hours  for 
annual  maintenance  of  a  VMS  unit,  and 
15  minutes  for  a  pre-approval 
application. 

The  response  estimates  above  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Public 
comment  is  sought  regarding:  whether 
this  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  accuracy  of  the 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  ways  to 
minimize  the  burden  of  the  collection  of 
information,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Send  comments  on  these  or  any  other 
aspects  of  the  collection  of  information 
to  NMFS,  Office  of  Sustainable 
Fisheries,  and  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

List  of  Subjects  in  50  CFR  Part  300 

Fisheries,  Fishing,  Fishing  vessels. 
Foreign  relations.  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  October  17.2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  far 
Regulatory  Programs,  Sational  Marine 
Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  300,  subpart  G  is 
proposed  to  be  amended  as  follows: 

PART  300— INTERNATIONAL 
FISHERIES  REGULATIONS 

SUBPART  G— ANTARCTIC  MARINE 
LIVING  RESOURCES 

1,  The  authority  citation  for  50  CFR 
part  300,  subpart  G  continues  to  read  as 
follows: 

Authority:  16  IIS.C.  2431  et  seq..  ;n  l.S.C. 
9701  et  seq. 


2.  In  §300.101.  new  definitions  for 
"Specially  Validated  Dissostichus  Catch 
Document"  and  "Vessel  Monitoring 
Svstem"  are  added  in  alphabetical  order 
to  read  as  follows: 

§300.101     Definitions. 

*  *         «         *         » 

Specially  Validated  Dissostichus 
Catch  Document  (SVDCD)  means  a 
Dissostichus  catch  document  that  has 
been  specially  issued  by  a  State  to 
accompany  seized  or  confiscated  catch 
of  Dissostichus  spp.  offered  for  sale  or 
otherwise  disposed  of  by  the  State. 

*  *         •         *         * 

Vessel  Monitoring  System  means  a 
system  that  allows  a  Flag  State,  through 
the  installation  of  satellite-tracking 
devices  on  board  its  fishing  vessels  to 
receive  automatic  transmission  of 
certain  information. 

*  *         *         »         • 

3.  In  §  300.103,  paragraph  (h)  is 
revised  to  read  as  follows: 

§300.103    Procedure  for  according 
protection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites. 

***** 

(h)Duration.  Permits  issued  under  this 
section  are  valid  for  a  period  of  up  to 
five  years.  Applicants  requesting  a 
permit  to  reenter  a  Protected  Site  must 
include  the  most  recent  report  required 
by  the  general  condition  in  the 
previously  issued  CEMP  permit 
describing  the  activities  conducted 
under  authority  of  that  permit. 
***** 

4.  In  §300.107.  paragraphs  (a),  (c)(1), 
and  (c)(5)  are  revised  to  read  as  follows: 

§  300.1 07    Reporting  and  recordkeeping 
requirements. 

(a)  Vessels.  The  operator  of  any  vessel 
required  to  have  a  harvesting  permit 
under  this  subpart  must: 

(1)  Accuratelv  maintain  on  board  the 
vessel  all  CCAMLR  reports  and  re<:ords 
required  by  its  permit. 

(2)  Make  such  reports  and  records 
available  for  inspection  upon  the 
request  of  an  authorized  officer  or 
CCAMLR  inspector. 

(3)  Within  the  time  specified  in  the 
permit,  submit  a  copy  of  such  reports 
and  records  to  NMFS  at  an  address 
designated  bv  NMFS. 

(4)  Install  a  NMFS-approved  VMS 
unit  on  board  the  vessel  and  operate  the 
VMS  unit  whenever  the  vessel  enters 
Convention  waters. 
***** 

(c)  *  *  * 

(1)  General,  (i)  The  CCAMLR  DCD 
must  accompany  all  shipments  of 
Dissostichus  species  as  required  in  this 
subsection. 
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(ii)  No  shipment  ni  Dis-iostK  /u/s 
species  shall  bt>  r('K',:i^t'(l  fur  >'ntr\  uitD 
the  Unitenl  Staff's  unlfss  acxLimpanifil 
bv  a  compk'tc  and  \aliiiated  Cf'.AMI.K 
E)CD,  exo'pt  as  prdxulfd  in  [)arai;ra|)h 
(c)  (7)  of  this  sHt  tinn 

(iii)  No  shipment  ni  Dissostu  hus 
species  idf-ntififd  as  originating  from 
high  seas  areas  dcsignatt'd  h\  the  Fond 
and  Agriculture  Organization  of  thr 
United  Nations  as  .Statistical  Areas  51 
and  57  in  the  eastern  and  western 
Inciian  Dc  ean  i  lutside  and  north  of  the 
(lon\>'ntiMn  .\r>'d  shall  fie  issued  a 
dealer  permit  fnr  iinpnrt, 

•  »  •  •  • 

(5)  Import  \\]  An\  dealer  who  imports 
Dissostichus  spec:ies  must 

(A)  Obtain  the  DCD  (and  Dissostichus 
re-export  document  if  applicable)  with  .i 
unique  export  referent  e  numfier  that 
accompanies  the  impiort  shipment. 

!B)  Ensure  that  the  (ju.intity  of 
toothfish  liste<i  on  the  DCD  (or 
Dmsostichus  re-export  do(  ument  if 
product  is  to  be  re-exported)  mat(  ties 
the  quantity  listed  on  the  preapprov.il 
application  within  a  varianc:e  of  11) 
percent 

(CD  Express  mail  or  fax  the  (  at(  h 
documentation  described  in  (A)  and  (H) 
to  an  address  designated  liv  NMFS  sd 
that  N'MFS  receives  the  do(  umeiitatioii 
at  least  1."  ■..■orking  davs  prior  tn  import. 

(D)  Retain  a  copy  for  his/her  rei  ords 
and  provide  copies  to  exporters  as 
needed. 

(ii)  Dealers  must  retain  at  their  place 
of  business  a  copy  of  the  D(  !D  tor  a 
period  of  2  \ears  from  the  date  .m  the 
DCD 

(lii)  Exception.  For  shipments  of 
Dissostichus  species  vvhit:h  are  fresh 
and  less  than  2.000  kilograms  in 
quantitw  the  application  for  apjirmal  of 
catch  documents  of  toothfish  must  be 
submitted  to  N'MFS  within  24  hours  nf 
import 
***** 

.T.  In  4?  300  1 1 1 .  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§300.111     Framework  tor  annual 
management  measures. 

***** 

(e)  The  fishing  season  for  all 
Convention  .^rea  species  is  December  1 
through  November  30  of  the  following 
year,  unless  otherwise  set  in  specific 
CCAMLR  conservation  measures 

6.  Section  300  1 13  is  revised  to  read 
as  follows 

§300.113    Dealer  permits  and  pre-approval. 

(a)  General  (1)  A  dealer  must  obtain 
an  AMLRs  dealer  permit  valid  for  one 
year,  and  pre-approval  from  NMFS  tor 
each  shipment  of  .-WlLRs.  Only  those 


spe(  ifi(   a(  tiv  ities  stipulated  b\'  the 
permit  ,ire  authorized  for  the  permit 
holiler 

(2)  An  AMl.R  may  be  imported  into 
the  I'nited  States  if  its  harvest  has  been 
auth(irized  bv  a  US  -issued  individual 
[lerinil  issued  under  *;  300. 1 12  (a)(1)  or 
its  importation  has  be<m  authorized  by 
a  NMF.S-issued  dealer  permit  and  pre- 
a|>pro\.il  issued  under  paragraph  (a)  of 
this  se(  tiiiu   .\.MURs  ma\  not  be  released 
tur  entr\  into  the  United  States  unless 

.!(  I  omjianied  bv  the  harvesting  permit 
i  If  the  individual  permit  and  the  DCD 
tni  that  shipment  which  has  been 
stanifjed  b\-  NMFS  certifying  that  pre- 
appro\  .il  has  been  granted  to  allow 
import 

(3)  In  no  event  mav  a  marine  mammal 
be  impiorted  into  the  United  States 
unless  authorized  and  accompanied  by 
,111  import  [jermit  issued  under  the 
.M.inne  Mammal  Protection  Act  and/or 
the  Eiiiiangered  Spec;ies  Act. 

(4)  A  dealer  permit  or  preapproval 
issued  under  this  section  does  not 
authorize  the  harvest  or  transshipment 
nf  am  AMLR  b\  or  to  a  vessel  of  the 

I  nited  .States. 

(t))  Application  Application  forms  for 
.\MI.R  dealer  permits  and  pre-approval 
are  <ivailable  from  NMFS   A  complete 
and  accurate  applu.ation  must  be 
ret  eived  \)\  NMFS  for  each  pre-approval 
at  le.ist  l.T  working  days  before  the 
anticipated  date  of  the  first  receipt, 
importation,  or  re-export. 

(c)  Issuance.  NMFS  may  issue  a  dealer 
permit  or  pre-approval  if  it  determines 
that  the  acti\itv  proposed  bv  the  dealer 
meets  the  retiuiremtmts  of  the  Act  and 
that  the  resources  vv(?re  not  or  will  not 
be  harvested  in  violation  of  any 
conservation  measure  in  force  with 
respect  to  the  United  States  or  in 
violation  of  anv  regulation  in  this 
subpart 

(d)  Duration  .\  permit  issued  under 
this  section  is  valid  from  its  date  of 
issuance  to  its  date  of  expiration  unless 
It  Is  revoked  or  suspended.  A  pre- 
approval  IS  valid  until  the  product  is 
irnporte<i. 

(e)  Transfer.  A  permit  issued  under 
this  section  is  not  transferable  or 
assignable. 

(f)  ('han^es  in  information.  (1) 
Pending  applications.  Applicants  for 
permits  and  pre-approval  under  this 
section  must  report  in  writing  to  NMFS 
any  change  in  the  information 
sufimitted  in  their  permit  and  pre- 
approval  applications.  The  processing 
period  for  the  application  will  be 
extended  as  necessary  to  review  and 

I  onsiiier  tht;  change. 

(2)  Issued  permits  and  pre-approvals. 
Any  entitv  issued  a  permit  or  pre- 
approval  under  this  section  must  report 


in  writing  to  NMFS  any  changes  in 
previously  submitted  information.  Any 
changes  that  would  result  in  a  change  in 
the  receipt  or  importation  authorized  by 
the  pre-approval,  such  as  harvesting 
vessel  or  country  of  origin,  type  and 
quantity  of  the  resource  to  be  received 
or  imported,  and  Convention  statistical 
subarea  from  which  the  resource  was 
harvested,  must  be  proposed  in  writing 
to  NMFS  and  may  not  be  undertaken 
unless  authorized  by  NMFS  through 
issuance  of  a  revised  or  new  pre- 
approval. 

fg)  Revision,  suspension,  or 
revocation.  A  permit  or  pre-approval 
issued  under  this  section  may  be 
revised, suspended, or  revoked, based 
upon  a  violation  of  the  permit,  the  Act, 
or  this  subpart.  Failure  to  report  a 
c.hange  in  the  information  contained  in 
a  permit  or  pre-approval  application 
voids  the  application,  permit,  or  pre- 
approval  as  applicable.  Title  15  CFR 
part  904  governs  permit  sanctions  under 
this  subpart. 

(h)  Exception.  For  shipments  of 
Dissostichus  species  which  are  fresh 
and  less  than  2,000  kilograms  in 
quantity,  the  application  for  approval  of 
catch  documents  of  toothfish  must  be 
submitted  to  NMFS  within  24  hours  of 
import. 

(1)  Dealer  permits  will  not  be  issued 
for  Dissostichus  spp.  offered  for  sale  or 
other  disposition  under  a  Specially 
Validated  DCD. 

(2)  Foreign  entities  shall,  as  a 
c:ondition  of  possessing  a  dealer  permit, 
designate  and  maintain  a  registered 
agent  within  the  United  States  that  is 
authorized  to  accept  service  of  process 
on  behalf  of  that  entity. 

7.  In  §  300.115,  new  paragraphs  (s) 
and  (t)  are  added  to  read  as  follows: 

§300.115    Prohibitions. 

***** 

(s)  Import  Dissostichus  spp.  with  a 
Specially  Validated  DCD, 

(t)  Import  shipments  of  fresh 
Dissostichus  spp.  in  quantities  of  2,000 
kilograms  or  more,  or  frozen 
Dissostichus'spp..  without  a 
preapproval  issued  under  §  300.113. 

8.  New  §  300.118  is  added  to  read  as 
follows: 

§300.118    Fees. 

(a)  Payment  fees  and  charges.  Fees 
and  charges  for  review  of 
documentation  in  accordance  with  the 
applicable  provisions  of  the  regulations 
in  this  part  shall  be  paid  by  the 
interested  party  making  the  application 
for  such  service.  All  fees  and  charges  for 
any  review  of  documentation, 
performed  pursuant  to  the  regulations  in 
this  part  shall  be  paid  by  check,  draft, 
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or  money  order,  payable  to  the  U.S. 
Treasury.  Such  check,  draft,  or  money 
order,  shall  be  remitted  to  the  NMFS 
National  Seafood  Inspection  Laboratory, 
within  ten  (10)  days  from  the  date  of 
billing,  unless  otherwise  specified  in  a 
contract  between  the  applicant  and  the 
Secretary,  in  which  latter  event  the 
contract  provisions  shall  apply. 

(b)  Schedule  of  fees.  (1)  Unless 
otherwise  provided  in  a  written 
agreement  between  the  applicant  and 
the  Secretary,  the  fees  to  be  charged  and 
collected  for  review  of  documentation 
performed  under  the  regulations  in  this 
part  will  be  published  as  a  notice  in  the 
Federal  Register  and  will  be  in 
accordance  with  §  300.120. 

(2)  Fees  are  reviewed  annually  to 
ascertain  that  the  hourly  fees  charged 
are  adequate  to  recover  the  costs  of  the 
services  rendered.  The  hourly  fee  is 
determined  by  dividing  the  estimated 
annual  costs  by  the  estimated  annual 
billable  hours. 

(c)  Readjustment  and  increase  in 
hourly  rates  of  fees.  (1)  When  Federal 
Pay  Act  increases  occur,  the  hourly  rates 
for  documentation  review  fees  will 
automatically  be  increased  on  the 
effective  date  of  the  pay  act  by  an 
amount  equal  to  the  increase  received 
by  the  average  GS  grade  level  of  fishery 
product  inspectors  receiving  such  pay 
increases. 

(2)  The  hourly  rates  of  fees  to  be 
charged  for  review  of  documentation 
will  be  subject  to  review  and 
reevaluation  for  possible  readjustment 
not  less  than  every  three  years: 
Provided,  that,  the  hourly  rates  of  fees 
to  be  charges  for  documentation  review 
services  will  be  immediately 


reevaluated  as  to  need  for  readjustment 

with  each  Federal  Pay  Act  increase. 

(PR  Doc.  02-26872  Filed  10-18-02;  12:48 
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BILUNG  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration   - 

50  CFR  Part  660 

[Docitet  No.  020508114-2114-01;  I.D. 
030702C] 

RIN  0648-AM97 

Fislieries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Corai  Reef 
Ecosystems  Fishery  Management  Plan 
for  the  Western  Pacific;  Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Corrections  to  a  proposed  rule. 

SUMMARY:  This  document  corrects  the 
phone  number  for  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  that  was 
listed  in  the  proposed  rule  that  was 
published  on  September  24,  2002.  It 
also  removes  Secretary  of  Commerce 
and  replaces  it  with  Secretary  of  the 
Interior. 

DATES:  Effective  October  22,  2002. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  24.  2002  (67  FR  59813). 
NMFS  published  a  proposed  rule  in  the 
Federal  Register  that  would  implement 
those  parts  of  the  Fishery  Management 


Plan  for  Coral  Reef  Ecosystems  of  the 
Western  Pacific  Region  that  were 
approved  by  the  Secretary  of  Commerce. 
The  deadline  for  comments  on  the 
proposed  rule  is  October  24.  2002.  The 
interested  public  was  directed  to  call 
the  USFWS  for  more  information 
concerning  fishing  within  national 
wildlife  refuges  and  their  boundaries, 
but  the  phone  number  published  for  the 
USFWS  was  incorrect. 

In  that  same  issue,  the  phrase 
Secretary-  of  Commerce  was  used 
instead  of  Secretary'  of  the  Interior  and 
that  is  also  incorrect. 

Corrections 

In  the  proposed  rule  FR  Doc,  02- 
24013,  in  the  issue  of  September  24. 
2002,  (67  FR  59813).  make  the  following 
corrections: 

1.  On  page  59814.  in  the  second 
paragraph,  in  the  second  column,  under 
Relation  to  Other  Laws,  remove  the 
phone  number  for  the  USFWS  and 
replace  it  with  the  following  phcme 
number: 

"808-541-1201," 

§660.601     [Corrected] 

2.  On  page  58919.  in  the  first 
paragraph,  in  the  second  column,  under 
§660.601,  remove  "Secretary  of 
Commerce"  and  replace  it  with 
"Secretary  of  the  Interior.  ' 

Authority:  16  I'.S.C,  1801  ct.  aeq. 

Dated:  October  17.  2002, 
Rebecca  Lent. 

Deputy  Assistant  .^dniinistratoi  for 
Regulatory  Programs.  Sational  Maniw 
Fislieries  Ser\ice. 

|FR  Doc.  02-26870  Filed  10-21-02:  HA3  am] 
BILUNG  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations 
committee  meetings  agency  decisions  and 
rulings   delegations  of  authority   filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-093-1] 

Rangeiand  Grasshopper  and  Mormon 
Cricket  Suppression  Program;  Record 
of  Decision  Based  on  Final 
Environment  Impact  Statement — 2002 

agency:  .Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 


SUMMARY:  This  notice  advises  the  public 
of  the  Animal  and  Plant  Health 
Inspection  Service's  record  <if  decision 
for  the  Rangeiand  Grasshopper  and 
Mormon  (Ticket  Suppression  Prograin 
final  environmental  impac:t  statement 
ADDRESSES:  (iopies  of  the  record  of 
decision  and  the  final  environmentdl 
impact  statement  on  which  the  r»'c  oni  of 
decision  is  based  are  available  for  publu 
inspection  at  l'S[3A.  room  1141.  South 
Building,  14th  Street  and  Independeiu  e 
Avenue  SVV..  Washington,  DC,  between 
8  am  and  4::10  p.m  .  Mondav  through 
Friday,  except  holidays  To  he  sure 
someone  is  there  to  help  vou.  please  (ail 
(202)  690-2817  before  coming.  The 
documents  may  also  be  viewed  on  the 
Internet  at  http://vvww.aphis.usda.gov/ 
ppd/ps/e.h  html 

Copies  of  the  record  of  decision  and 
the  final  ('nvironmenta!  impai  t 
statement  may  be  obtained  from 

Environmental  Services.  PPD.  APHIS. 

4700  River  Road  Unit  14^^.  Riverdal.-. 

MD  20737-1238.  phone  IJOl)  7.(4- 

8963: 
Western  Regional  Office.  PPQ.  APHIS. 

1629  Blue  Spruce  Drive.  Suite  204.  Ft 

Collins.  CO  80524-5417,  phone  (970) 

494-2531; or 
Eastern  Regional  Office.  PPQ.  APHIS. 

920  Main  Campus  Drive,  Suite  200. 

Raleigh.  NC  27606-5213,  phone  (919) 

716-5576. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

(iharles  L.  Brown.  National  Grasshopper 
Program  Manager,  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1236,  phone  (301)  734-8247. 
SUPPLEMENTARY  INFORMATION:  This 
notice  advises  the  public  that  the 
.Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  prepared  a  record 
of  decision  based  on  the  Rangeiand 
Grasshopper  and  Mormon  Cricket 
Suppression  Program  final 
environmental  impact  statement  and  is 
making  it  available  to  the  public.  This 
record  of  decisi(m  has  been  prepared  in 
accordance  with:  (1 )  The  National 
Environmental  Policv  Act  of  1969 
(NEPA).  as  amended  (42  U.S.C.  4321  et 
sfq],  (2)  regulations  of  the  Council  on 
Environmental  Qualitv  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  1).  and  (4)  APHIS"  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Done  in  WHshinjjlDn   D(i.  this  l.ith  day  of 
October  2002. 
Peter  Fernandez, 

. \i  liuii  .■\diuinistnilor.  .Suiinal  and  Plant 
I Iriilth  Inspcrtion  .Sen/re. 

t-K  D.ii     OJ    2HH14  l"il(>(l  10-21-02:  HAn  .mil 
BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-081-1] 

Availability  of  Draft  Pest  Risk 
Assessment  for  the  Importation  of 
Clementines,  Mandarins,  and 
Tangerines  From  Chile 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA 
ACTION:  Notice  of  availability  and 
request  for  comments. 


SUMMARY:  We  are  advising  the  public  of 
the  availability  of  a  draft  pesk  risk 
assessment  concerning  the  importation 
of  Clementines,  mandarins,  and 
tangerines  from  C^hile.  This  draft  pest 
risk  assessment  is  accompanied  bv  a 
risk  management  document  entitled, 
"Measures  Suggested  for  Quarantine 
Pest  Risk  Management  in  C'lementines, 
Maniiarin  Oranges  and  Tangerines 
Exported  from  Chile  to  the  Market  of  the 


United  States  of  America."  These 
documents  have  been  prepared  in 
relation  to  a  proposed  rule  currently 
under  consideration  that  would  allow 
the  importation  of  Clementines, 
mandarins,  and  tangerines  from  Chile 
into  the  United  States.  We  are  making 
the  draft  pest  risk  assessment  and  the 
risk  management  document  available  to 
the  public  for  review  and  comment. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
23,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-081-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71.  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-081-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Pocket 
No,  02-081-1"  on  the  subject  line. 

You  mav  read  any  comments  that  we 
receive  on  the  draft  pest  risk  assessment 
in  our  reading  room.  The  reading  room 
is  located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue,  SW.. 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you. 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
^vv^^^■. aphis,  usda.gov/ppd/rad/ 
wehn-porhtmL 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Rcmald  A.  Sequeira,  National  Science 
Program  Leader,  Risk  &  Pathway 
Analysis,  Center  for  Plant  Health 
Science  and  Technology,  PPQ,  APHIS, 
1017  Main  Campus  Drive,  Suite  2500, 
Raleigh,  NC  27606-5202;  (919)  513- 
2128. 

SUPPLEMENTARY  INFORMATION: 
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Background 

The  regulations  in  "Subpart-Fruits 
and  Vegetables"  (7  CFR  319.56  through 
319.56-8,  referred  to  below  as  the 
regulations),  prohibit  or  restrict  the 
importation  of  firuits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  plant  pests, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distiibuted  within  the 
United  States. 

At  the  request  of  the  Government  of 
the  Republic  of  Chile,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
is  considering  amending  the  regulations 
to  allow  the  imprortation  of  Clementines, 
mandarins,  and  tangerines  from  Chile 
into  the  United  States,  To  evaluate  the 
risks  associated  with  the  importation  of 
Clementines,  mandarins,  and  tangerines 
from  Chile,  a  draft  pesk  risk  assessment 
entitled,  "Importation  of  Fresh 
Commercial  Citrus  Fruit:  Clementine 
[Citrus  reticulata  Blanco  var, 
"Clementine"),  Mandarin  [Citrus 
reticulata  Blanco),  and  Tangerine 
[Citrus  reticulata  Blanco)  fi-om  Chile 
into  the  United  States:  A  Pathway 
Initiated  Plant  Pest  Risk  Assessment" 
(Revised  July  2002),  has  been  prepared. 
We  are  making  the  draft  pest  risk 
assessment  available  to  the  public  for 
review  and  comment. 

In  addition  to  the  draft  pest  risk 
assessment,  we  are  also  making  a  risk 
management  document  entitled, 
"Measures  Suggested  for  Quarantine 
Pest  Risk  Management  in  Clementines, 
Mandarin  Oranges  and  Tangerines 
Exported  ft-om  Chile  to  the  Market  of  the 
United  States  of  America"  (March 
2002),  available  for  comment.  This  risk 
management  document  was  prepared  in 
Chile  by  the  Fundacion  para  el 
Desarrollo  Fruiticola,  We  expect  that  we 
would  consider  the  risk  management 
measures  examined  in  that  document 
during  the  development  of  any 
proposed  rule  concerning  the 
importation  of  Clementines,  mandarins, 
and  tangerines  from  Chile. 

You  may  view  the  draft  pest  risk 
assessment  and  the  risk  management 
document  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppq/pra/,  or  in  our 
reading  room  (information  on  the 
location  and  hours  of  the  reading  room 
is  provided  under  the  heading 
ADDRESSES  at  the  begirming  of  this 
notice).  You  may  also  request  a  copy  of 
either  docimient  fi-om  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Authority:  7  U.S.C.  166,  450,  7711-7714, 
7718,  7731,  7732.  and  7751-7754;  21  U.S.C. 
136  and  136a;  7  CFR  2.22,  2.80,  and  371.3, 


Done  in  Washington.  DC;.  this  Ihth  d»\  (it 
October  2002. 
Peter  Fernandez, 

.^rting  Administrator.  Animal  and  Plant 
Health  //i.s/jert/o/i  Scn-iri'. 
IFRDoc.  02-26813  Filed  10-21-02:  8:45  ami 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-094-1] 

Fiscal  Year  2003  Reimbursable 
Overtime  Charges  and  Veterinary 
Services  User  Fees 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  pertains  to 
reimbursable  overtime  charged  for 
Sunday,  holiday,  or  other  overtime  work 
performed  by  employees  of  the  Animal 
and  Plant  Health  Inspection  Service  in 
connection  with  the  inspection, 
laboratory  testing,  certification,  or 
quarantine  of  certain  articles  and  to  user 
fees  for  import-  and  export-related 
services  that  we  provide  for  animals, 
animal  products,  birds,  germ  plasm, 
organisms,  and  vectors.  The  purpose  of 
this  notice  is  to  remind  the  public  of  the 
reimbursable  overtime  charges  and  user 
fees  for  fiscal  year  2003  (October  1, 
2002,  through' September  30,  2003). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  Agricultural 
Quarantine  and  Inspection  program 
operations,  contact  Mr.  Colonel 
Locklear,  Senior  Staff  Officer.  PPQ, 
APHIS,  4700  River  Road  Unit  60, 
Riverdale.  MD  20737-1236;  (301)  734- 
8372. 

For  information  concerning 
Veterinary  Services  program  operations, 
contact  Dr,  Gary  Colgrove,  Chief  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  VS,  APHIS,  4700  River 
Road  Unit  38,  Riverdale,  MD  20737- 
1231; (301)  734-8364. 

For  information  concerning 
reimbursable  overtime  rate  and  user  fee 
development,  contact  Ms.  Kris  Caraher, 
Accountant,  User  Fees  Section,  FSSB, 
FMD.  MRP-BS,  APHIS,  4700  River  Road 
Unit  54,  Riverdale,  MD  20737-1232; 
(301) 734-8351. 
SUPPLEMENTARY  INFORMATION: 

Reimbursable  Overtime  Charges 

The  regulations  in  7  CFR  chapter  III 
and  9  CFR  chapter  I,  subchapters  D  and 
G,  require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  poultry,  animal  byproducts, 


germ  plasm,  organisms,  vectors.  plant>. 
plant  products,  or  other  regulated 
commodities  or  articles  intended  for 
importation  into,  or  exportation  from. 
the  United  States.  With  some 
exceptions,  when  these  ser\ic:es  must  be 
provided  bv  an  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  cmpluyee 
on  a  Sunday  or  on  a  holiday,  or  at  any 
other  time  outside  the  APHIS 
employee's  regular  duty  hours,  the 
Government  charges  an  hourly  overtime 
fee  for  the  services  in  ac;(;ordance  with 
7  CFR  part  354  and  9  CFR  part  97, 

In  a  linal  rule  published  in  the 
Federal  Register  on  luly  25.  2002  (67  FR 
48519-48525.  Docket  No.  00-087-2). 
and  effective  August  11.  2002.  we 
established,  for  fiscal  years  2002 
through  2006  and  beyond,  reimbursable 
overtime  rates  for  Sunday,  holiday,  or 
other  overtime  work  performed  by 
APHIS  employees  for  any  person,  firm, 
or  corporation  having  ownership, 
custody,  or  control  of  animals,  poultry, 
animal  byproducts,  germ  plasm, 
organisms,  vectors,  plants,  plant 
products,  or  other  regulated 
commodities  or  articles  subject  to 
inspection,  laboratory  testing. 
certification,  or  quarantine.  In  this 
document  we  are  providing  notice  to  the 
public  of  the  reimbursable  overtime  fees 
for  fiscal  year  2003  (October  1.  2002, 
through  September  30,  2003). 

Under  the  regulations  in  7  CFR 
354.1(a)  and  9  CFR  97.1(a),  any  person, 
firm,  or  corporation  having  ownership, 
custody,  or  control  of  plants,  plant 
products,  animals,  animal  byproducts, 
or  other  commodities  or  articles  subject 
to  inspection,  laboratory  testing, 
certification,  or  quarantine  who  requires 
the  services  of  an  APHIS  employee  on 
a  Sunday  or  holiday,  or  at  any  other 
time  outside  the  regular  tour  of  duty  of 
that  employee,  shall  sufficiently  in 
advance  of  the  period  of  Sunday, 
holiday,  or  overtime  service  request  the 
APHIS  inspector  in  charge  to  furnish  the 
service  during  the  overtime  or  Sunday 
or  holiday  period,  and  shall,  for  fiscal 
year  2003,  pay  the  Government  at  the 
rate  listed  in  the  following  table: 

Overtime  for  inspection,  laboratory  testing. 

certification,  or  quarantine  of  plants,  plant 

products,  animals,  animal  products  or  other 

regulated  commodities 

Overtime  rates 

(per  hour)  Oct  1 . 

2002-Sept  30 

2003 


Outside  the  employee's 
normal  lour  of  duty 


f^onday  through  Satur- 
day and  holidays  

Sundays  


S46  00 
61  00 


As  specified  in  7  CFR  354.1(a)(l)(iii) 
and  9  CFR  97.1(a)(3),  the  overtime  rates 
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to  be  charijcd  in  fisoal  \(vir  _'()(),)  U> 
owners  or  operators  of  aircTiift  at 
airports  of  entrv  or  otfier  plai  es  of 
inspection  as  a  consequence  of  the 
operation  of  the  aircraft,  for  work 
performe(f  outside  of  the  regularly 
established  hours  of  service  will  be  as 
follows; 

Overtime  for  commerctal  airline' inspection 
services  ' 


Overtime  rates 

Outside  the  employee's       (per  hour)  Oct   1 

normal  tour  of  duty  2002-Sept   30, 

2003 


Monday  through  Satur- 
day and  holidays 
Sundays  


S37  00 
49  00 


■  These     charges     exclude     administrative 
overhead  costs 

A  minmuiin  (  hdri;e  nt  _'  [mms  ^h,lll  be 
made  fur  an\'  Sundax'  or  hnHda\  or 
u^^(  heduled  (nertime  dut\'  performed 
h\'  an  t'mplii\ee  on  a  dav  when  no  work 
wa>  >c:heduled  for  him  or  her.  or  \\  hii  li 
is  performed  bv  an  employee  on  hi-~  oi 
her  reyul.ir  w  orkday  liej^inning  either  ,il 
least  1  hour  before  his  or  ht-r  srheduled 
tour  of  duty  or  w  hi(  h  i--  not  iii  dion  I 
(  ontiniuition  of  the  empio\e.'  >  ret;ular 
tour  of  (iut\    In  addition,  each  such 
period  of  S  Hilda  \  or  li  oh  day  or 


uns(  hediiled  overtime  work  to  which 
the  i  hour  ininimum  charge  provision 
applies  m<u  iiK  hide  a  (  ommuted 
traveltime  period  (see  7  f.FR  :i34. 1(a)(2) 
and9C:FRy7.1(b)). 

I'ser  Fees  for  Import-  and  Export- 
Related  Veterinary  Services 

.\PltiS  I  li.irges  user  h'es  for  import- 
aiid  e\[iort-related  veterinar\'  services. 
The  regulations  in  M  CFR  part  130  list 
user  fees  for  import-  and  export-related 
ser\  i(  es  pro\idetl  In'  APHIS  for  animals. 
.inimal  products,  birds,  germ  plasm, 
organisms,  and  vectors. 

These  user  fees  are  authorized  by 
se(tion  25()9((  )(1)  of  the  Food. 
.Agriculture,  ( ^inservation.  and  Trade 
.\(  t  of  IMMO.  as  .imended  (21  V.S.C. 
]MU\   Al'HLS  is  authorized  to  establish 
and  (  ollei  t  fees  that  will  cover  the  cost 
ol  proMcling  import-  and  export-related 
services  tor  animals,  animal  produc:ts, 
birds,  germ  plasm,  organisms,  and 
vei  tors. 

On  .\iigiist  2H,  2000.  we  published  in 
the  Federal  Resister  (H.t  FR  51997- 
IJiill).  l)o(  ket  No  97-058-2)  a  final 
rule  til, it  , imended  tlie  regulations  in  9 
(d'R  part  1  Ul  b\  adjusting  our  user  fees 
for  inifiort-  and  export-related  servic:es 
that  we  pro\  ide  for  .mimals.  animal 
prodiK  ts,  liirds,  germ  plasm,  organisms. 


and  vectors  and  by  setting  user  fees  for 
these  services  for  fiscal  years  2001 
through  2004  and  beyond.  Additionally, 
on  August  1,  2001,  we  published  in  the 
Federal  Register  (66  FR  39628-39632, 
Docket  No.  99-060-2)  another  final  rule 
that  amended  the  regulations  by 
updating  some  of  the  user  fees  in  9  CFR 
part  130.  When  we  proposed  to 
establish  the  user  fees  for  fiscal  years 
2001  through  2004  and  beyond,  we 
stated  that,  prior  to  the  beginning  of 
each  fiscal  year,  we  would  publish  a 
notice  to  remind  the  public  of  the  user 
fees  for  that  fiscal  year.  This  document 
provides  notice  to  the  public  of  the  user 
fees  for  fiscal  year  2003  (October  1 . 
2002.  through" September  30,  2003).  The 
specific  ser\ices  and  us(!r  fees  are 
described  below. 

We  provide  standard  and  nonstandard 
hiuising.  care,  feed,  and  handling  for 
individual  animals  and  certain  birds  ' 
quarantined  in  APHIS-owned  or 
-operated  animal  quarantine  facilities, 
including  APHIS  Animal  Import 
(Centers,  As  specified  in  *?  130.2(a).  the 
daily  user  fee  for  each  animal  or  bird 
quarantined  in  APHIS-owned  or 
-operated  animal  quarantine  facilities 
receiving  standard  housing,  care.  feed, 
and  handling  for  fiscal  year  2003  will  be 
as  follows: 


Animal  or  bird 


User  fee — 
Oct   1 .  2002- 
Sept  30.  2003 


Birds  lexciuding  ratites  and  pet  birds  imported  in  accordance  with  9  CFR  part  93): 

0-250  grams      

251-1  000  grams      

Over  1  000  grams 

Domestic  or  zoo  animals  (except  equines  birds  and  ooultry): 

Bison   bulls   camels   cattle   or  zoo  animals  

All  others   including   but  not  limited  to   alpacas   llamas   goats   sheep   and  swine     

Equines  i  including  zoo  equmes   but  excluding  miniature  horses) 

1st  through  3rd  day  (fee  per  davi     -■ 

4th  through  7th  day  {fee  per  dayi  

8fh  and  subsequent  days  ifee  per  dayi  

Miniature  horses  

Poultr/  (including  zoo  poultry) 

Doves   pigeons   quail  

Chickens   ducks   grouse   gumea  fowl   partridge   pea  tnwl   pheasants  

Large  pouitrv  and  large  waterfowl  including  but  not  limited  to  game  cocks  geese  swans  and  turkeys 
Ratites 

Chicks  iless  than  3  months  oidi  „ 

Juveniles  i3  months  through  10  months  old)  

Adults  (11  months  old  and  olden      


SI  50 

550 

1300 

100.00 
26.00 

264  00 

191  00 

162  00 

60  00 

325 

6.25 

14.00 

9  00 
1400 
26  00 


(!ertdin  (  onditioiis  or  traits,  sui  h  as 
aggression,  ma\  necessitate  spei  i.i) 
recjuirements  for  i  ertain  birds  or 
pouUr\    Birds  and  pouUrv  rei  ei\  ni;; 
nonstandard  housing,  care,  ffed,  or 
handling  to  meet  spe(  lal  requirt'inents 
ma\'  receive  those  servu  es  while 


qiiar.iiitined  in  du  .XPHIS-owned  or- 
operaled  iju.irantiiie  facility  at  the 
recjuest  ot  an  importer  or  as  recpiired  by 
an  APHIS  representative  .As  specified 
in  !5  1  30  2(b).  the  daily  user  fee  for  each 
bird  or  poultry  rei  eiving  nonstandard 
housiiit;.  (  are,  or  h.indling  while 


quarantined  in  an  APHIS-owned  or- 
operated  animal  quarantine  facility  for 
fiscal  year  2003  is  S5,50  for  birds 
weighing  250  grams  or  less,  and  doves. 
pigfHins,  and  quail:  S13  for  birds 
weighing  251  to  1.000  grams  and 
poultry  such  as  chickens,  ducks,  grouse. 


Ihnsr  inimalsand  birds  subject  tu  quarantine 
.Iff  spetitit'd  in  9  C'FR.  chapter  I.  siib<:hapter  D  of 
the  regulations 
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guinea  fowl,  partridge,  pea  fowl,  and 
pheasants;  and  $25  for  birds  over  1,000 
grams  and  large  poultry  and  large 
waterfowl,  including,  but  not  limited  to 
game  cocks,  geese,  swans,  and  turkeys. 
As  specified  in  §  130.2(c),  importers  of 
animals  or  birds  that  require  a  diet  other 
than  standard  feed  must  either  provide 
feed  or  pay  APHIS  for  feed  on  an  actual 
cost  basis,  including  the  cost  of  delivery 
to  the  APHIS-owned  or  -operated 
animal  import  center  or  quarantine 
facility. 


We  accept  requests  from  importers  to 
exclusively  occupy  a  space  at  an  APHIS 
animal  import  center.  As  specified  in 
§  130.3(a)(1),  the  monthly  user  fee  for 
exclusive  use  of  space  at  the  APHIS 
animal  import  center  in  Newburgh,  NY, 
for  fiscal  year  2003  is  $57,630  to  occupy 
a  space  5,396  square  feet  in  size, 
$95,085  for  a  space  8,903  square  feet  in 
size,  and  $9,666  for  a  space  905  square 
feet  in  size.  The  fees  listed  in 
§  130.3(a)(1)  cover  all  costs  of 
quarantine  ^  except  feed.  The  importer 


either  provides  the  feed  or  pays  for  it  on 
an  actual  cost  basis,  including  the  cost 
of  delivery. 

We  process  applications  for  permits  to 
import  and  transport  certain  animals, 
animal  products,  organisms,  vectors, 
and  germ  plasm.  *  As  specified  in 
§  130.4,  the  user  fees  for  processing 
import  permit  applications  for  certain 
animals,  animal  products,  organisms, 
vectors,  and  germ  plasm  during  fiscal 
year  2003  will  be  as  follows: 


Service 


Unit 


User  fee — 
October  1    2002- 
Sept   30  2003 


Import  compliance  assistance: 

Simple  (2  tiours  or  less)  I  ^^'  release 

Complicated  (more  ttian  2  hours)  {  Per  release 

Processing  an  application  for  a  permit  to  import  live  animals,  animal  products  or 
byproducts,  organisms,  vectors,  or  germ  plasm  (embryos  or  semen)  or  to  trans- 
port organisms  or  vectors V 

Initial  pemnit  

Amended  permit  

Renewed  permit ^  •••• 

Processing  an  application  for  a  pemiit  to  import  fetal  bovine  serum  when  facility 
inspection  is  required. 


Per  application   

Per  amended  application 

Per  application 

Per  application 


$68  00 

174  00 


94  00 

47  00 

61  00 

322  00 


1  Using  Veterinary  Services  Form  16-3  "Application  for  Permit  to  Import  or  Transport  Controlled  Material  or  Organisms  or  Vectors,    or  Form 
17-129  "AwJicatiOT  tor  Import  or  In  Transit  Permit  (Animals,  Animal  Semen,  Animal  Embryos,  Birds,  Poultry,  or  Hatching  Eggs) 

2  Perrnits  to  import  genn  plasm  and  live  animals  are  not  renewable 


We  inspect  live  animals  presented  for 
importation  or  entry  into  the  United 
States  through  a  land  border  port  along 
the  United  States-Mexico  border.  As 
specified  in  §  130.6(a),  the  user  fees  for 
inspection  of  live  animals  at  land  border 
ports  along  the  United  States-Mexico 
border  for  fiscal  year  2003  will  be  as 
listed  in  the  following  table: 


Type  of  live  animal 


Any  ruminants  (including 
breeder  njminants)  not 
covered  t)elow 

Feeder  

Horses,  other  than 
slaughter  

In-tiond  or  in-transit  

Slaughter  


Type  of  live  animal 


Animals  being  imported  into  the  United  States: 

Breeding  animals  (grade  animals,  except  horses): 

Sheep  and  goats 

Swine 

All  others  

Feeder  animals: 

Cattle  (not  including  calves) 

Sheep  and  calves  

Swine 

Horses  (including  registered  horses),  other  than  slaughter  and  in-transit 

Poultry  (including  eggs),  imported  for  any  purpose  

Registered  animals  (except  horses) 

Slaughter  animals  (except  poultry) 

Animals  transiting  ^  the  United  States: 

Cattle  

Stieep  and  goats  

Swine  


Per  head  user 

Oct.  1 ,  2002- 
Sept  30,  2003 


$875 
2.50 

43,00 
5,50 
3.75 


We  also  inspect  lii'e  animals 
presented  for  importation  into  or  entr\' 
into  the  United  States  through  a  land 
border  port  along  the  United  States- 
Canada  border.  As  specified  in 
§  130.7(a),  user  fees  for  import  or  entry 
services  for  live  animals  at  land  border 
ports  along  the  United  States-Canada 
border  for  fiscal  year  2003  will  be  as 
follows: 


Per  head 
Per  head 
Per  head 

Per  tiead 
Per  head 
Per  head 
Per  head 
Per  load  . 
Per  head 
Per  load 

Per  head 
Per  head 
Per  head 


2  Section  130  3(a)(Z)  and  130.3(c)  specifies  that  ^  Those  animal  products,  organisms,  vectors,  and 

additional  user  fees  will  be  charged  to  importers  for  germ  plasm  that  require  permits  for  importation 

occupancy  of  space  for  more  than  30  days  or  into  the  United  States  are  specified  m  9  CFR, 

nonstandard  handling  or  care  of  animals  or  birds.  chapter  I.  subchapter  D  of  the  regulations. 


Unit 


User  fee — 
Oct   1 .  2002- 
Sept   30,  2003 


$0  50 

075 

3  25 

1  50 

0  50 

025 

28  00 

48  00 

5  75 

24  00 

1  50 

0  25 

025 
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Type  of  live  animdl 


Unit 


User  fee — 
Oct   1 ,  2002- 
Sept.  30,  2003 


Horses  and  aii  otiier  animals 


Per  head 


675 


'  The  user  fee  m  this  section  will  be  charged  tor  m  transit  authorizations  at  the  port  where  the  authorization  services  are  performed   For  addi- 
tional services  provided  by  APHIS   at  any  port   the  hourly  user  tee  rate  in  §  130  30  will  apply 


We  pnivide  a  variet\  of  nther  scrvicas      animal.s,  animal  prodiut.s,  birds,  germ 
n:'idte(i  to  tht>  inipiirtatinn  mti)  iir  plasm,  urganisms.  and  vectors.  As 

exportation  from  thf  I  nittvi  .States  nt  s|if(  ififd  in  tj  1  :i()  8(a).  user  fees  for 


those  import-or  export-related  services 
during  fiscal  year  2003  are  as  follows: 


Service 


Unit 


User  Fee — 
Oct    1.  2002- 
Sept  30,  2003 


Germ  plasm  being  exported  ' 

Embryo 

Up  to  5  donor  pairs    Per  certificate     

Each  additional  group  of  donor  pairs   up  to  5  pairs  group   on  the  same  certifi-     Per  group  of  donor  pairs 
cate 

Semen  Per  certificate     

Release  from  export  agricultural  noid 

Simple  \2  hours  or  lessi  Per  release  

Complicated  I  more  than  2  hours)   Per  release 


S81  00 
36  00 

49  00 

68  00 
174  00 


'  This  user  fee  ncludes  a  single  inspection  and  reseating  of  the  container  at  the  APHIS  employee  s  regular  tour  of  duty  station  or  at  a  limited 
port   For  each  suDseguen'  inspection  and  resealmg  reguired   the  hourly  user  tee  in  §130  30  will  apply 


\Vp  inspect  lots  of  pet  birds  ■*  of  I '  .S 
origin  returning  to  the  I  'nited  .States    .\s 
specified  m  ^  1  U)  ll)|,i;,  user  tees  fur  the 
inspection  iif  pet  birds  df  I '  S   nrii;in 
returning  to  the  I'nited  States,  exiept 
pet  birds  of  L'  S.  origin  returiung  from 
Canada,  during  hscal  vear  2()(H  are  SlO.'i 
per  lot  of  hiriis  which  ha\e  been  out  i it 
the  I'nited  States  for  fiO  (la\s  nr  less, 
and  ,SJ.t()  per  lot  of  pet  birds  u  bii  h  hav  e 
been  out  nt  the  I  nited  States  tnr  more 
than  f)()  davs 

We  also  pro\  ide  hnusirii;.  i  are    teed 
.Old  handling  tor  pet  birds  (|u,irantineil 
in  APHlS-uvvnod  or  -supervised 


(ju.irantine  facilities  The  dailv  user  fee 
to  (ni.irantine  [)et  birds  applies  per 
isnlette  and  \aries  based  on  the  number 
of  pet  birds  determined  by  an  APHLS 
representative  to  be  apfiropriate  per 
isolette   All  the  birds  quarantined  in  one 
isiilette  are  covered  bv  one  fe»\  which  is 
assessed  dailv  for  the  duration  of  the 
i|uar.intine  As  sjK'cifieci  in  *5  l.iO. 10(b). 
the  d.tilv  user  fee  for  each  pet  bird 
i|uarantine(i  in  an  APHlS-owned  or 
supervised  ((uarantme  facilitv  for  fiscal 
\ear  JOO.i  IS  %'-\  for  one  pet  bird 
i)ii,irantined  m  one  isolette,  SI  1  tor  two 
pet  buds  quarantuietl  in  one  isolette. 


SI  3  for  three  pet  birds  quarantined  in 
one  isolette,  Si 5  for  four  pet  birds 
quarantined  in  one  isolette,  and  Si  7  for 
five  pet  birds  quarantined  in  one 
isolette. 

We  inspect  and  approve  various 
import  and  export  facilities  and 
establishments.'  As  specified  in 
s»  1 30. 1 1 .  the  user  fees  for  inspecting  and 
approving  import  and  export  facilities 
and  establishments  during  fiscal  year 
J()()3  will  be  as  listed  in  the  following 
t.ible; 


Service 


Unit 


User  Fee — 
Oct   1 .  2002- 
Sepl   30.  2003 


Embryo  collection  center  inspection  and  approval  (all  inspections  reguired  during     Per  year 

the  year  for  facility  approval! 
Inspection  for  approval  of  biosecurity  level  three  laboratories  lall  inspections  re-     Per  inspection 
lated  10  approving  the  laboratory  for  handling  one  defined  set  of  organisms  or 
vectors) 
Inspection  for  approval  of  pet  food  manufacturing    rendering    blending    or  digest 
facilities 

Initial  approval  For  all   inspections   required  dunng  the 

year 

Renewal  For  all  inspections  required  dunng  the 

year. 
Inspection  for  approval  of  pet  food  spraying  and  drying  facilities  I 

Initial  approval  For  all  inspections  required  during  the 

year 

Renewal  _ For  all   inspections   required  dunng  the 

year 
Inspection  tor  approval  of  slaughter  establishment 

Initial  approval  (all  inspections)  Per  year     

Renewal  (all  inspections)        Per  year      


S369  00 
977  00 

404.75 
289  00 

27500 
162  00 


362  00 
31400 


'  Pnivisioiis  for  thn  imparWion  of  pet  birds  into 
thi-  I  nitfd  Staff's  ,irp  specified  in  9  (IFR.  chapter  I. 

suIk  hriplcr  11  '  if  thi'  n'tfulaliniis 


ki-i|iiiirini'nts  liir  lli>'  ins()i'(  luui  .iiid  ,i|i()iii\  ,il  nf 
various  (|ii,ir.uiiinr  t,ii  iIiIh's  .\tv  spfi  dli'il  in  ')  ( .\-  K. 
Lhdpter  I.  suin  li,i(iliT  I)  III  itif  ffguldlions. 
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Service 


Unit 
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User  Fee— 
Oct    1    2002- 
Sept   30.  2003 


Inspection  of  approved  establishments,  warehouses,  and  facilities  under  9  CFR 
parts  94  through  96: 
Approval  (compliance  agreement)  (all  inspections  for  first  year  of  3-year  ap-    Per  year 

I  proval). 

'  Renewed  approval  (all  inspections  for  second  and  third  years  of  3-year  ap-     Per  year 

proval). 


386  00 

223  00 


We  endorse  export  health  certificates 
for  animals,  birds,  or  animal  products.'* 
As  specified  in  §  130.20(a),  the  user  fees 
for  each  export  health  certificate 
endorsed  for  animals,  birds,  or  animal 
products  that  do  not  require  the 
verification  of  tests  or  vaccinations, 
regardless  of  the  number  of  animals, 
birds,  or  animal  products  covered  by  the 
certificate,  will  be  $31  for  animal  and 
nonanimal  products,  $29  for  hatching 


eggs,  $29  for  poultry,  including 
slaughter  poultry,  S34  for  slaughter 
animals  (except  poultry)  moving  to 
Canada  or  Mexico,  and  $23  for  other 
endorsements  or  certifications  during 
fiscal  year  2003. 

We  also  endorse  export  health 
certificates  for  animals,  birds,  or  animal 
products  that  require  verification  of 
tests  or  vaccinations.  The  user  fees  for 
these  certificates  apply  to  each  export 


health  certificate  endorsed  for  animals 
and  birds,  depending  on  the  number  of 
animals  or  birds  covered  by  the 
certificate  and  the  number  of  tests  or 
vaccinations  required.  As  specifii>d  in 
§  130.20(b).  the  user  fees  for  each  export 
health  certificate  endorsed  for  animals 
and  birds  for  fiscal  year  2003  is  as 
follows: 


Numt»er  of  tests  or  vaccinations  and  Number  of  animals  or  birds  on  the  certificate 


User  tee — 
Oct   1    2002- 
Sepl   30  2003 


1-2  tests  or  vaccinations 

Nonslaughter  horses  to  Canada: 

First  animal 

Each  additional  animal  

Other  animals  or  birds: 

First  animal 

Each  additional  animal  

3-€  tests  or  vaccinations 

First  animal  

Each  additional  animal  

7  or  more  tests  or  vaccinations 

First  animal  

Each  additional  animal  


S37  00 
4  25 

74  00 
4.25 

91  00 
700 

106  00 
825 


We  provide  certain  import-or  export- 
related  veterinary  services  at  hourly 
rates  '  that  may  be  performed  during 
and  outside  of  regularly  established 
hours  of  service.  As  specified  in 
§  130.30(a),  the  user  fees  in  fiscal  year 
2003  for  import-or  export-related  hourly 
veterinary  services  performed  during 
regularly  established  hours  of  service, 
except  those  services  covered  by  flat 
rate  user  fees,  will  be  $84  per  hour  or 
$21  per  quarter  hour  for  each  APHIS 
employee;  the  per  service  minimum  fee 
is  $24.  When  the  import-or  export- 
related  veterinary  services  listed  in 


§  130.30(a)(1)  through  (a)(13)  are 
performed  on  a  Sunday,  holiday,  or  at 
any  time  outside  of  an  APHIS 
employee's  normal  tour  of  duty,  a 
premium  rate  user  fee  is  charged.  As 
specified  in  §  130.30(b).  the  user  fees  in 
fiscal  year  2003  for  hourly  veterinarv- 
services  provided  at  any  time  outside  an 
employee's  normal  tour  of  duty  Monday 
through  Saturday  and  on  holidays  will 
be  $96  per  hour  or  $24  per  quarter  hour 
for  each  APHIS  employee,  and  the  user 
fees  for  hourly  veterinary  services 
provided  on  a  Sunday  will  be  SI  08  per 

Overtime  for  Flat  Rate  User  Fees  ' 


hour  or  $27  per  quarter  hour  for  each 
APHIS  employee. 

Users  who  request  import-  or  export- 
related  services  that  are  covered  by  flat 
rate  user  fees  on  a  Sunday,  holiday,  or 
anv  time  outside  of  an  APHIS 
emplovee's  normal  tour  (jf  duty,  and 
who  are  subject  to  the  overtime  rates  set 
forth  in  7  CFR  354.1  or  9  CFR  97  1.  are 
charged  the  hourly  overtime  rates  set 
out  in  §  130.50(b)(3){i)  in  addition  to  the 
flat  rate  user  fees.  For  fiscal  year  2003, 
the  overtime  rates  charged  to  users  who 
request  flat  rate  user  foe  services  are  as 
follows: 


Outside  of  the  employee  s  normal  tour  of 
duty 


Overtime  rates 

(per  hour) 
Oct    1 .  2002- 
Sept   30   2003 


Rate  for  inspection,  testing,  certification  or  quarantine  of  animals,  and  animal 
products  or  other  commodities  (See  7  CFR  354.3  or  9  CFR  97.1(a)  for  details  ) 


f^^onday-Saturday  holidays 


S46  00 


"Those  animals,  birds,  or  animal  products  that 
require  export  health  certificates  are  specified  in  9 
CFR.  chapter  1,  subchapter  D  of  the  regulations. 


".Section  i:J0.30  UKD  Ihrougli  (a)(i;i)  lists 
import-or  export-related  veterinary  services  that  art' 


(..ill  ulatrd  at  hourly  rates  fur  imi  h  .M'Hls  i-mpInM-i- 
required  to  perforin  the  ser\  ii  r 
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Overtime  for  Flat  Rate  User  Fees  '  - — Continued 

• 

Outside  of  the  employees  normal  tour  of 
duty 

Overtime  rates 

(per  hour) 
Oct.  1 .  2002- 
Sept.  30,  2003 

Sundays  

Rate  for  commercial  airline  inspection  services  (See  9  CFR  97  1(ai(3)  for  details  I     Monday-Saturday  and  holidays 

61.00 
37.00 

Sundays  

49.00 

'  Minimum  charge  of  2  hours,  unless  performed  on  the  employee's  regular  workday  and  performed  in  direct  continuation  of  the  regular  workday 
or  begun  withm  an  hour  of  the  regular  workday 
-When  the  2-hour  minimum  applies  you  may  need  to  pay  commuted  travel  time  (See  9  CFR  97  1(b)  for  specific  information  about  commuted 

travel  time  i 


Done  in  Washington,  DC,  this  16th  day  of 
October  20():i 
Peter  Fernandez. 

Actiiii;  .-\iinitni--trator.  Animal  and  Plant 

Health  Inspection  Service. 

iFR  ncK    02-2f>81^)  FiiffI  10-21-02:  H:4.t  iuni 

BILUNG  CODE  3410-34-P 


APALACHIAN  STATES  LOW-LEVEL 
RADIOACTIVE  WASTE  COMMISSION 

Annual  Meeting 

Tiwe  and  Date   10  a.m. -12  p.m.. 
November  8.  2002 

Place:  Harrisburg  Hilton  and  Towers. 
One  North  Second  Street,  Harrisburg, 
PA  17101. 

Status:  Most  of  the  meeting  will  be 
open  to  the  public.  If  there  is  a  need  for 
an  executive  session  (closed  to  the 
public),  it  will  be  held  at  about  9:3U  a.m. 

Matters  To  Be  Considered: 

Portions  Open  to  the  Public  The 
primary  purpose  of  this  meeting  is  to  ( 1 ) 
Review  the  independent  auditors'  report 
of  Commission  s  financial  statements  for 
fiscal  year  2001-2002;  (21  Review  the 
Low-Level  Radioactive  Waste  (LLRVV) 
generation  information  for  2001;  (3) 
Consider  a  proposal  budget  for  fiscal 
year  200.3-2004;  (4)  Review  the  status  of 
LLRVV  disposal  facilities  and  new 
developments  in  other  states  and 
compacts;  and  (5)  Elect  the 
Commissions  Officers. 

Portions  Closed  to  the  Public: 
Executive  Session,  if  deemed  necessar\'. 
will  be  held  at  about  9:30  a.m. 

Contact  Person  for  More  Information: 
Richard  R.  lanati.  Pennsylvania  Staff 
Member  on  the  Commission,  at  (.717J 
787-2163. 

Richard  R.  |anali. 

Staff  Mi'mbfT  on  ihr  Cnmmisaion. 

IFR  Do(    02-2fi8R.5  Filed  10-21-02:  8:45  ami 

BILUNG  CODE  0000-00-P 


DEPARTMENT  OF  COMMERCE 

bureau  of  Industry  and  Security 
Information  Systems 

Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

The  Information  Systems  Technical 
.•\dvisorv  Committee  (ISTAC)  will  meet 
on  November  13  &  14.  2002.  9  a.m..  in 
the  Herbert  C.  Hoover  Building,  Room 
.tH84.  14th  Street  between  Pennsylvania 
.•\ venue  and  (Constitution  Avenue,  NVV.. 
Washington.  D(..  The  Committee 
advises  tht;  Office  of  the  Assistant 
Secretarv  for  E.xport  Administration  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
information  svstems  equipment  and 
tei  hnologv. 

November  13 

Public  Session 

1.  Comments  or  presentations  by  the 
public. 

2   Presentation  on  China's  high- 
performance  computing  market. 

3.  Presentation  on  semiconductor 
manufacturing  trends. 

November  13  &  14 

Closed  Session 

4  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thtireto 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  required.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below:  Ms.  Lee  Ann 
Carpenter,  Advisory  Committees  MS: 
3876,  U.S.  Department  of  Commerce, 


15th  St.  &  Pennsylvania  Ave,  NW., 
Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  September  7, 
2001,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  these 
Committees  and  of  any  subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552(c)(1) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisorv'  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public.  For  more 
information,  contact  Lee  Ann  Carpenter 
on  (202)482-2583. 

Dated:  October  17.  2002 
Lee  Ann  Carpenter, 

Committei'  Liaison  Officer. 

IFR  Do(    02-2(i84<)  Filed  10-21-02:  H:4,t  am] 

BILUNG  CODE  3510-^rr-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-423-608] 

Stainless  Steel  Plate  in  Coils  from 
Belgium 

ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review  for  the  Period  May  1,  2001, 
through  April  30.  2002. 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
SUMMARY:  In  response  to  a  timely 
request  from  respondent,  ALZ  N.V. 
(ALZ)  and  its  affiliated  U.S.  importer, 
TrefilARBED,  Inc.,  the  Department  of 
Commerce  (the  Department)  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  Belgium, 
covering  the  period  May  1,  2001,  to 
April  30,  2002.  See  Initiation  of 
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Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part.  67  FR  42753 
(June  25,  2002).  Because  ALZ  has 
submitted  a  timely  withdrawal  of  its 
request  for  an  administrative  review, 
and  there  was  no  request  for  review 
from  any  other  interested  party,  the 
Department  is  rescinding  this  review  in 
accordance  with  section  351.213(d)(1)  of 
the  Department's  regulations. 

EFFECTIVE  DATE:  October  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Elfi 
Blum  or  Maureen  Flannery,  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone: 
(202)  482-0197  or  (202) 482-3020, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  provisions  codified  at  19  CFR  Part 
351  (2002). 

Background 

On  May  6,  2002,  the  Department 
published  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  Belgium.  See 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  fleview  (67  FR  30356). 
On  May  31,  2002,  the  Department 
received  a  timely  request  from  one 
respondent,  ALZ,  for  an  administrative 
review  covering  the  period  from  May  1 , 
2001  through  April  30,  2002,  in 
accordance  with  19  CFR  351.213(b)(1). 

The  Department  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  June  25,  2002. 
See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  in 
Part,  67  FR  42753  (June  25,  2002).  This 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise, 
ALZ,  for  the  period  of  June  1,  2000 
through  May  31,  2001.  On  September 
23,  2002,  ALZ  withdrew  its  request  for 
review,  in  accordance  with  section 
351.213(d)(1)  of  the  Department's 
regulations. 


Rescission,  in  Whole,  of  Antidumping 
Duty  Administrative  Review 

Pursuant  to  our  regulations,  the 
Department  will  rescind  an 
administrative  review,  "if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  «f  notice  of  initiation  of  the 
requested  review.  "  See  19  CFR 
351.213(d)(1).  Since  ALZ,  the  only 
respondent  in  this  proceeding, 
submitted  a  timely  withdrawal  of  its 
request  for  review,  the  Department  is 
rescinding  its  antidumping 
administrative  review  on  stainless  steel 
plate  in  coils  from  Belgium  for  the 
period  May  1,  2001  through  April  30, 
2002.  The  Department  will  issue 
appropriate  assessment  instructions  to 
the  Customs  Service. 

Thi«  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  19  CFR  351.213(d)(4)  and  sections 
751(a)(1)  and  777{i)(l)  of  the  Act. 

Dated:  October  10,  2002. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 

Administration. 
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BILUNG  CODE  3510-OS-S 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-803] 

Heavy  Forged  Hand  Tools  from  the 
People's  Republic  of  China:  Extension 
of  Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Martin  at  (202)  482-3936  or 
Thomas  Futtner  at  (202)  482-3814,  AD/ 
CVD  Enforcement,  Office  4,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 


Constitution  Ave,  NW,  Washington.  DC 
20230. 

SUPPLEMENTARY  INFORMATION: 

Time  Limits 
Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminarv'  determination  to  a 
maximum  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary 
determination. 

Background 

On  March  27.  2002.  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  heavy  forged 
hand  tools  from  the  People's  Republic  of 
China,  covering  the  period  February  1. 
2001  through  January  31,  2002  [67  FR 
14696).  The  preliminarv'  results  are 
currently  due  no  later  than  October  31, 
2002. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  February  28,  2003.  See  Decision 
Memorandum  from  Holly  Kuga  to 
Bernard  T.  Carreau,  dated  concurrently 
with  this  notice,  which  is  on  file  in  the 
Central  Records  Unit.  Room  B-099  of 
the  main  Commerce  building.  We 
intend  to  issue  the  final  results  no  later 
than  120  days  after  the  publication  of 
the  preliminary  results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  October  15.  2002. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant    i'c.relarylmport 

Administration.  Group 

[FR  Doc.  02-26858  Filed  10-21-02:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-810] 

Stainless  Steel  Bar  From  India; 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Admini.stration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit. 

summary:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminarv'  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  bar  from  India.  The 
period  of  review  is  Februarv  1.  iiOOl. 
through  January  31.  2002.  this 
extension  is  made  pursuant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930.  as 
amended  by  the  Uruguay  Round 
Agreements  Act. 

EFFECTIVE  DATE:  October  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Cole 
Kyle  or  Shawn  McMahon.  (Office  1, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N'VV  ,  Washington, 
DC  20230;  at  telephone  (202)  482-1503 
and  482-1698.  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  [anuarv  1,  1993, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  Cthe 
Act")  by  the  Uruguay  Round 
Agreements  Act  and  all  c:itations  to  the 
regulations  are  to  19  CFR  Part  351 
(2001). 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  of  Commerce 
("the  Department")  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversarv  month  of  an  order  for 
which  a  review  is  requested  and  a  final 
determination  within  120  days  after  the 
date  on  which  the  preliminary  results 
are  published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days. 
respectively. 


Background 

On  March  27.  2002.  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India  covering  the  period 
Februarv  1.  2001,  through  January  31. 
2002  (67  FR  14696).  The  preliminary- 
results  for  the  antidumping  duty 
administrative  review  of  stainless  steel 
bar  from  India  are  currently  due  no  later 
than  October  31,  2002. 

Extension  of  Time  Limits  for 
Preliminarv'  Results 

Several  of  the  respondents  in  this 
proceeding  have  outstanding 
supplemental  questionnaire  responses. 
Because  the  Department  requires  time  to 
review  and  analyze  these  responses 
once  they  are  received,  it  is  not 
practicable  to  c:(3mplete  this  review 
within  the  originally  anticipated  time 
limit  [i.e  .  October  31.  2002).  Therefore, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  preliminary 
results  to  no  later  than  February  28, 
2003,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

UdttHJ;  October  16.  12002. 
Louis  .\pple. 

.^1  linii  l)f!ijutv  Assistant  Sfcrctary  for  AD/ 
CVD  Enforcement. 

[IK  !).)(    l)2-2(iH()()  [lied  10-21-02;  8:4.'>  ami 
BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-58&-«57] 

Certain  Welded  Large  Diameter  Line 
Pipe  From  Japan:  Final  Results  of 
Changed  Circumstances  Review 

AGENCY:  Import  Administration, 
liitt-rnational  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Final  results  of  changed 
circumstances  review. 


EFFECTIVE  DATE:  October  22.  2002. 
summary:  On  June  10,  2002,  the 
Department  of  (Commerce  ("the 
Department")  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  with  the  intent  to  revoke,  in  part, 
the  antidumping  duty  order  on  welded 
large  diameter  line  pipe  from  Japan  with 
respect  to  certain  welded  large  diameter 
line  pipe  as  described  below.  See 
Certain  Welded  Large  Diameter  Line 
Pipe  From  Japan:  Notice  of  Initiation  of 
Changed  Circumstances  Review  of  the 


Antidumping  Order,  67  FR  39682  (June 
10.  2002)  {"Initiation  Notice"].  On 
August  16,  2002.  the  Department 
published  the  preliminary  results  of  the 
changed  circumstances  review  and 
preliminarily  revoked  this  order,  in  part, 
with  respect  to  future  entries  of  certain 
welded  large  diameter  line  pipe  as 
described  below,  based  on  the  fact  that 
domestic  parties  have  expressed  no 
interest  in  continuation  of  the  order 
with  respect  to  these  large  diameter  line 
pipes.  See  Certain  Welded  Large 
Diameter  Line  Pipe  from  Japan: 
Preliminary  Results  of  Changed 
Circumstances  Review,  67  FR  53565 
(August  16.  2002)  {"Preliminary 
Results"].  In  our  Preliminary  Results. 
we  gave  interested  parties  an 
opportunity  to  comment;  however,  we 
did  not  receive  any  comments  from 
domestic  parties  opposing  the  partial 
revocation  of  the  order.  Therefore,  the 
Department  hereby  revokes  this  order 
with  respect  to  all  future  entries  for 
consumption  of  certain  welded  large 
diameter  line  pipe,  as  described  below, 
effective  on  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shireen  Pasha.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
482-0193. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  by  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  as  codified  at  19  CFR 
Part  351  (2002). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  6.  2001.  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain 
welded  large  diameter  line  pipe  from 
Japan.  See  Notice  of  Antidumping  Duty 
Order:  Certain  Welded  Large  Diamter 
Line  Pipe  from  Japan.  66  FR  63368 
(December  6,  2001)  {"LDLP  Order"].  On 
April  17,  2002,  BP  America.  Inc.  ("BP 
America"),  a  U.S.  importer  requested 
that  the  Department  revoke  in  part  the 
antidumping  duty  order  on  certain 
welded  large  diameter  line  pipe  from 
Japan.  Specifically,  the  U.S.  importer 
requested  that  the  Department  revoke 
the  order  with  respect  to  imports 
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meeting  the  following  specifications:  in 
API  grades  X80  or  above,  having  an 
outside  diameter  of  48  inches  to  and 
including  52  inches,  and  with  a  wall 
thickness  of  0.90  inch  or  more;  and,  in 
API  grades  XI 00  or  above,  having  an 
outside  diameter  of  48  inches  to  and 
including  52  inches,  and  with  a  wall 
thickness  of  0.54  inch  or  more.  BP 
America  indicated  that,  based  on  its 
consultations  with  domestic  producers, 
the  domestic  producers  lack  interest  in 
producing  these  sizes. 

American  Cast  Iron  Pipe  Co., 
American  Steel  Pipe  Division;  Berg 
Steel  Pipe  Corp.;  and  Stupp  Corp.,  the 
petitioners  in  the  underlying  sales  at 
less-than-fair-value  investigation  ("the 
petitioners")  (See  LDLP  Order),  filed  a 
letter  on  May  7,  2002,  partially 
consenting  to  BP  America's  request. 
However,  on  May  21,  2002.  the 
petitioners  filed  another  letter 
rescinding  their  initial  response  and 
fully  consenting  to  the  exclusion  of 
these  sizes  from  the  order,  i.e.  in  API 
grades  X80  or  above,  having  an  outside 
diameter  of  48  inches  to  and  including 
52  inches,  and  with  a  wall  thickness  of 
0.90  inch  or  more;  and,  in  API  grades 
XI 00  or  above,  having  an  outside 
diameter  of  48  inches  to  and  including 
52  inches,  and  with  a  wall  thickness  of 
0.54  inch  or  more.  On  June  10,  2002,  the 
Department  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  of  the  antidumping  duty  order 
on  certain  welded  large  diameter  line 
pipe  from  Japan,  meeting  the 
specifications  mentioned  above.  See 
Initiation  Notice. 

On  August  16,  2002,  the  Department 
published  the  preliminary  results  of  the 
changed  circumstances  reviewT  See 
Preliminary  Results.  In  the  Preliminary 
Results,  we  indicated  that  interested 
parties  could  submit  comments  for 
consideration  in  the  Department's  final 
results.  We  did  not  receive  any 
comments.  . 

Scope  of  Review 

The  product  covered  by  this 
antidumping  order  is  certain  welded 
carbon  and  alloy  line  pipe,  of  circular 
cross  section  and  with  an  outside 
diameter  greater  than  16  inches,  but  less 
than  64  inches,  in  diameter,  whether  or 
not  stencilled.  This  product  is  normally 
produced  according  to  American 
Petroleum  Institute  (API)  specifications, 
including  Grades  A25,  A,  B,  and  X 
grades  ranging  from  X42  to  X80,  but  can 
also  be  produced  to  other  specifications. 
The  product  currently  is  classified 
under  U.S.  Harmonized  Tariff  Schedule 
(HTSUS)  item  numbers  7305.11.10.30, 
7305.11.10.60,  7305.11.50.00, 
7305.12.10.30.  7305.12.10.60. 


7305.12.50.00,  7305.19.10.30. 
7305.19.10.60.  and  7305.19.50.00. 
Although  the  HTSUS  item  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  is  dispositive.  Specifically  not 
included  within  the  scope  of  this 
investigation  is  American  Water  Works 
Association  (AWWA)  specification 
water  and  sewage  pipe  and  the 
following  size/grade  combinations;  of 
line  pipe: 

— Having  an  outside  diameter  greater 
than  or  equal  to  18  inches  and  less 
than  or  equal  to  22  inches,  w^ith  a  wall 
thickness  measuring  0.750  inch  or 
greater,  regardless  of  grade. 
— Having  an  outside  diameter  greater 
than  or  equal  to  24  inches  and  less 
than  30  inches,  with  wall  thickness 
measuring  greater  than  0.875  inches 
in  grades  A.  B.  and  X42,  with  wall 
thickness  measuring  greater  than 
0.750  inches  in  grades  X52  through 
X56,  and  with  wall  thickness 
measuring  greater  than  0.688  inches 
in  grades  X60  or  greater. 
— Having  an  outside  diameter  greater 
than  or  equal  to  30  inches  and  less 
than  36  inches,  with  wall  thickness 
measuring  greater  than  1.250  inches 
in  grades  A.  B,  and  X42,  with  wall 
thickness  measuring  greater  than 
1.000  inches  in  grades  X52  through 
.<56,  and  with  wall  thickness 
measuring  greater  than  0.875  inches 
in  grades  X60  or  greater. 
— Having  an  outside  diameter  greater 
than  or  equal  to  36  inches  and  less 
than  42  inches,  with  wall  thickness 
measuring  greater  than  1.375  inches 
in  grades  A,  B,  and  X42.  with  wall 
thickness  measuring  greater  than 
1.250  inches  in  grades  X52  through 
X56,  and  with  wall  thickness 
measuring  greater  than  1.125  inches 
in  grades  X60  or  greater. 
— Having  an  outside  diameter  greater 
than  or  equal  to  42  inches  and  less 
than  64  inches,  with  a  wall  thickness 
measuring  greater  than  1.500  inches 
in  grades  A,  B.  and  X42.  with  wall 
thickness  measuring  greater  than 
1.375  inches  in  grades  X52  through 
X56.  and  with  wall  thickness 
measuring  greater  than  1.250  inches 
in  grades  X60  or  greater. 
— Having  an  outside  diameter  equal  to 
48  inches,  with  a  wall  thickness 
measuring  1.0  inch  or  greater,  in 
grades  X-80  or  greater. 

Final  Results  of  Changed  Circumstances 
Review 

Pursuant  to  sections  751(d)(1)  of  the 
Act,  the  Department  may  revoke  an 
antidumping  or  countervailing  duty 
order,  in  whole  or  in  part,  based  on  a 
review  under  section  751(b)  of  the  Act 


{i.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  .■\(:t  requires  a 
changed  circumstances  review  to  be 
conducted  upon  receipt  of  a  request, 
which  shows  f:hanged  circumstances 
sufficient  to  warrant  a  review.  Si'ction 
351.222(g)(1)  of  the  Department;, 
regulations  provides  that  the 
Department  may  revoke  an  order  (in 
whole  or  in  part)  based  on  changed 
circumstances,  if  it  determines  that;  (i) 
Producers  accounting  for  substantially 
all  of  the  production  of  the  domestic 
like  product  to  which  the  order  (or  part 
of  the  order  to  be  revoked)  pertains  have 
expressed  a  lack  of  interest  in  the  relief 
provided  by  the  order,  in  whole  or  in 
part,  or  (ii)  if  other  changed 
circumstances  sufficient  to  warrant 
revocation  exist. 

Taking  into  consideration  that  (1)  the 
petitioners  have  uniformly  expressed 
that  thev  do  not  want  relief  with  respect 
to  this  particular  sub-product,  and  that 
(2)  there  have  been  no  contrary 
expressions  from  the  remainder  of  the 
known  LDLP  producers,  the  Department 
is  revoking  the  order  on  certain  welded 
large  diameter  line  pipe  from  japan, 
effective  on  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  with 
respect  to  all  future  entries  for 
consumption  of  welded  large  diameter 
line  pipe  which  meet  the  specifications 
detailed  above,  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Act  and  19  CFR  351.216.  We  will 
instruct  the  U.S.  Customs  Service 
("Customs")  to  terminate  suspension  of 
liquidation  for  all  future  entries  of 
welded  large  diameter  line  pipe  {i.e., 
certain  large  diameter  line  pipe)  meeting 
the  specifications  indicated  above. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(b)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.216,  and  351.222. 

Dated:  October  11.  2002 
Faryar  Shirzad. 
Assistant  Serri'tary  far  Imparl 
Administration. 

[FR  Doc;,  02-26861  Filed  10-21-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-351-«33  and  0-122-841] 

Notice  of  Countervailing  Duty  Orders: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil  and  Canada 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
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ACTION:  Notice  of  Countervailing  Duty 
Orders:  ("arbon  and  Certain  Alloy  Steel 
Wire  Rod  from  Brazil  and  Canada. 

EFFECTIVE  DATE:  October  22.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 

Melani  Miller  (Brazil)  at  (202)  482- 
01 16:  and  Craig  Matney  (Canada)  at 
(202)  482-1778;  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW.. 
Washington.  DC  202:10 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  \9M). 
as  amended  by  the  Uruguav  Round 
Agreements  Act  effective  lanuarv  1, 
1995  ('the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April  2002). 

Scope  of  Orders 

The  merchandise  covered  bv  these 
orders  is  t  ertain  hot-rolled  products  of 
carbon  steel  and  alloy  steel,  in  coils,  of 
approximately  round  cross  section.  5.00 
mm  or  more,  but  less  than  19.00  mm.  in 
solid  cross-sectional  diameter  ("subject 
merchandise"  or  "wire  rod"). 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitKms  for 
(a)  stainless  steel:  (b)  tool  steel:  (c)  high 
nickel  steel:  (d)  ball  bearing  steel:  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  {i.e..  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.0.1  percent  or 
more  of  lead.  0.05  percent  or  more  of 
bismuth.  0.08  percent  or  more  of  sulfur, 
more  than  0  04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  lire  bead  quality  wire 
rod.  Grade  1080  tire  cord  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  cord 
quality  wire  rod  measuring  5  0  mm  or 
more  but  not  more  than  6  0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns):  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  .1.0  or 
better  using  European  Method  NF.A  04- 
114;  (v)  having  a  surface  qualitv  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 


a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  Ion;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

Graae  1080  lire  bead  quality  rod  is 
defined  as:  (!)  tirade  1080  tire  bead 
qualitv  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter:  (ii)  with  an 
average  partial  decarburization  of  no 
more  ihan  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
1 14;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  pt^r  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  perc:enl  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  soluble  aluminum. 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur.  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  nol  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  c:opper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  tht; 
produi  I  for  use  in  the  production  of  lire 
cord,  lire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  lire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  lhan  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
i;ertify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 


are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  covered  by  these  orders 
are  currently  classifiable  under 
subheadings  7213.91.3010, 
7213.91.3090,  7213.91.4510. 
7213.91.4590,  7213.91.6010, 
7213.91.6090,  7213.99.0031, 
7213.99.0038,  7213.99.0090, 
7227.20.0010,  7227.20.0020, 
7227.20.0090,  7227.20.0095. 
7227.90.6051,  7227.90.6053. 
7227.90.6058,  and  7227.90.6059  of  the 
HTSUS.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  these 
orders  is  dispositive. 

Countervailing  Duty  Orders 

On  August  30.  2002.  the  Department 
published  in  the  Federal  Register  its 
final  determinations  in  the 
countervailing  dutv  investigations  of 
wire  rod  from  Brazil  (67  FR  55805)  and 
Canada  (67  FR  55813).  Subsequently,  on 
September  27.  2002.  the  Department 
published  in  the  Federal  Register  its 
amended  final  determination  in  the 
counter\'ailing  duly  investigation  of 
wire  rod  from  Brazil  (67  FR  61071).  On 
October  15.  2002.  in  accordance  with 
section  705(d)  of  the  Act,  the  U.S. 
International  Trade  Commission 
notified  the  Department  that  a  U.S. 
industry  is  "materially  injured."  within 
the  meaning  of  section  705(b)(l )( A)(i)  of 
the  Act,  by  reason  of  imports  of  wire  rod 
from  Brazil  and  Canada. 

Therefore,  in  accordance  with  section 
706(a)(3)  of  the  Act.  on  or  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  Customs  Service 
officers  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties,  cash  deposits  for  the 
subject  merchandise  equal  to  the 
countervailing  duty  rates  as  noted 
below.  The  "All  Others"  rates  apply  to 
all  exporters  of  wire  r»d  from  Brazil  and 
Canada  not  specifically  listed  below. 
The  cash  deposit  rates  are  as  follows: 

Brazil 


Producer/exporter 


Net  subsidy  rate 


Companhia  Siderurgica 
Belgo-Mineira. 

Gerdau  S  A   

All  Others    


6.74  percent 

2  76  percent 
5  64  percent 


Canada: 


Producer/exporter 

Ispal  Sidbec.  Inc 

Slelco.  Inc 

Ivaco.  Inc 

All  Others 


Net  subsidy  rate 


6.61  percent. 
Excluded. 
Excluded. 
6.61  percent 
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Moreover,  in  accordance  with  section 
706(a)(1)  of  the  Act.  the  Department  will 
direct  the  Customs  Service  to  assess, 
upon  further  advice  by  the  Department 
following  the  completion  of  a  review 
requested  under  19  CFR  351.213(b)  or 
19  CFR  351.214(b)  (or  if  a  review  is  not 
requested,  in  accordance  with  19  CFR 
351.212(c)).  coimtervailing  duties  equal 
to  the  amount  of  the  net  coimtervailable 
subsidies  determined  to  exist  for  entries 
of  wire  rod  from  Brazil  and  Canada 
(except  for  subject  merchandise  from 
Canada  both  produced  and  exported  by 
Ivaco,  Inc.  ("Ivaco")  and  Stelco,  Inc. 
("Stelco"),  which  both  received  a  zero 
final  rate). 

Pursuant  to  section  706(a)(1)  of  the 
Act.  if  appropriate,  based  on  the  above- 
noted  further  advice  from  the 
Department,  for  all  producers  and 
exporters  of  wire  rod  frx)m  Brazil, 
countervailing  duties  will  be  assessed 
on  all  imliquidated  entries  of  wire  rod 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  30, 
2002.  the  date  of  publication  of  the 
Department's  final  determination  with 
respect  to  wire  rod  frtjm  Brazil  in  the 
Federal  Register,  and  on  all  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consmnption  on  or 
after  the  date  of  publication  of  this 
countervailing  duty  order  for  Brazil  in 
the  Federal  Register. 

For  all  producers  and  exporters  of 
wire  rod  from  Canada  (except  for  Ivaco 
and  Stelco),  countervailing  duties  will 
be  assessed  on  all  unliquidated  entries 
of  wire  rod  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  8,  2002,  the  date  of  publication 
of  the  Department's  preliminary 
determination  in  this  investigation  in 
the  Federal  Register,  and  before  Jime  8, 
2002,  the  date  5ie  Department 
instructed  Customs  to  discontinue  the 
suspension  of  liquidation  in  accordance 
with  section  703(d)  of  the  Act  (see  a7so. 
The  Statement  of  Administrative 
Action.  H.  Doc.  No.  103-316.  Vol.  1  at 
874  (1994),  reprinted  in  1994 
U.S.C.C.A.N.  3773,  4163),  and  on  all 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  the  date  of 
publication  of  this  countervailing  duty 
order  for  Canada  in  the  Federal 
Register. 

This  notice  constitutes  the 
countervailing  duty  orders  with  respect 
to  wire  rod  bom.  Brazil  and  Canada, 
pursuant  to  section  706(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Commerce  Building,  for  copies 
of  an  updated  list  of  countervailing  duty 
orders  currently  in  effect. 


These  countervailing  duty  orders  are 
published  in  accordance  with  sections 
706(a)  and  777(i)  of  the  Act  and  19  CFR 
351.211. 

Dated:  October  16,  2002. 
Joe  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-26859  Filed  10-21-02;  8:45  am] 
BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  101702A] 

Proposed  information  Coliection; 
Comment  Request;  loirge  Pelagic 
Fishing  Survey 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  23, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14Ui  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers,  Chief, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910; 
(301) 713-2347. 
SUPPLfMENTARY  INFORMATION: 

I.  AlMtract 

The  Large  Pelagic  Fishing  Survey 
consists  of  dockside  and  telephone 
surveys  of  recreational  anglers  for  large 
pelagic  fish  (tunas,  sharks,  and  billfish) 
in  the  Atlantic  Ocean.  The  survey 
provides  NMFS  with  information  to 
monitor  catch  of  bluefin  tuna  and 
marlin.  Catch  monitoring  in  these 
fisheries  and  collection  of  catch  and 


effort  statistics  for  all  pelagic  fish  is 
required  under  the  Atlantic  Tunas 
Convention  Act  and  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  The  information 
collected  is  essential  for  the  U.S.  to  meet 
its  reporting  obligations  to  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tuna. 

II.  Method  of  Collection 

Dockside  and  telephone  interviews 
are  used. 

m.  Data 

OMB  Number.  0648-0380. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
21,500. 

Estimated  Time  Per  Response:  2 
minutes  to  respond  to  a  pre-survey 
screening  phone  call;  8  minutes  for  a 
telephone  interview;  5  minutes  for  a 
dockside  interview;  1.5  minutes  to 
respond  to  a  follow-up  validation  call 
for  dockside  interviews;  3  minutes  for  a 
response  to  socio-economic  add-on 
interview  questions;  5  minutes  for  a 
charter/headboat  vessel  captain 
background  interview;  5  minutes  for  a 
biological  sampling  of  catch;  and  8 
minutes  for  a  headboat  effort  and  catch 
survey. 

Estimated  Total  Annual  Burden 
Hours:  4,752. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 
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Dated:  Ottober  11.  2002 
Gwellnar  Banks. 

ManaiiumtTit  Analyst.  Office  of  the  Chief 

Information  Officer. 

|FR  n..,    ()_'-jf,«fiq  Filed  10-21-02:  8:45  ami 

BILUNG  CODE  3S10-22-l> 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

Federal  Consistency  Appeal  by 
Millennium  Pipeline  Company  From  an 
Objection  by  the  New  York  Department 
of  State 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Department  of  Commerce  (Commercej. 

ACTION:  Supplemental  notice  of  public 
hearing. 

SUMMARY:  This  notice  provides 
additional  scheduling  information 
concerning  a  public  hearing  to  be  held 
bv  the  National  Oceanic  and 
Atmospheric  Administration  in 
Tarrvtown.  New  York.  The  hearing 
involves  an  administrative  appeal  filed 
with  the  Department  of  Commerce  bv 
the  Millenium  Pipeline  Companv 
(Clonsistency  Appeal  of  Millennium 
Pipeline  Company.  L.P.). 
DATES:  The  hearing  is  scheduled  to 
begin  at  10  am,  on  November  13.  2002. 
Speaker  registration  begins  at  9  a.m.  on 
the  dav  of  the  hearing.  Public  comments 
on  the  appeal  must  be  received  by 
December  2.  2002. 

ADDRESSES:  The  public  hearing  and 
speaker  registration  will  be  held  at  the 
Hilton  Tarrvtown  Hotel.  455  South 
Broadwav.  Tarrvtown.  New  York, 
Written  comments  may  be  submitted  at 
the  hearing  All  e-mail  comments  on 
issues  relevant  to  the  Secretary's 
decision  of  this  appeal  may  be 
submitted  to 

Millennium  comments@noaa.gov.  Apart 
from  the  hearing,  comments  mav  also  be 
sent  by  mail  to  the  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services.  National  Oceanic  and 
Atmospheric  .Administration.  U.S. 
Department  of  Commerc:e.  1H05  East- 
West  Highway.  Silver  Spiing.  MD 
20910.  Materials  from  the  appeal  record 
will  be  available  at  th»'  Internet  site 
http://v%-w\v  age  doc.gov/czma.btm  and 
at  the  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Cleaves,  Assistant  General  Counsel  for 
Ocean  Services,  via  email  at 
gcos.inquihes'&noaa.gov.  or  at  J01-71J- 
2967,  extension  186. 


SUPPLEMENTARY  INFORMATION:  The 

Millennium  Pipeline  Company  filed  an 
administrative  appeal  with  the 
Department  of  Commerce,  pursuant  to 
the  Coastal  Zone  Management  .-Vet  of 
1972,  as  amended,  asking  that  the 
Secretarv  of  Ckimmerce  override  the 
State  of  New  York's  objection  to 
Millennium's  proposed  natural  gas 
pipeline.  The  pipeline  would  extend 
from  tht!  Canadian  border  in  Lake  Erie 
and  cross  the  Hudson  River,  affecting 
the  natural  resources  or  land  and  water 
uses  of  New  York's  coastal  zone. 

On  September  9.  2002,  NOAA 
published  a  notice  in  the  Federal 
Register  announcing  that  it  would  hold 
a  public  hearing  concerning  the  appeal. 
See  H7  PR  57220.  The  notice  provided 
information  about  the  date  and  location 
of  the  hearing  and  indicated  additional 
details  would  be  forthcoming.  This 
notice  provides  additional  scheduling 
information  for  the  hearing. 

The  hearing  will  begin  at  10  a.m.  at 
the  Hilton  Tarrytown  Hotel,  and 
continue  throughout  the  day  with 
afternocm  and  evening  sessions. 
Intermissions  are  expected  near  noon 
and  in  the  late  afternoon  (approximately 
4:30  p  m.).  In  addititm.  a  temporary 
recess  may  be  scheduled  for  periods 
when  all  registered  speakers  have  had 
an  opportunity  to  testify.  Speakers  must 
register  on  the  ilay  of  the  hearing,  on 
site,  at  the  hotel.  Registration  of 
speakers  will  begin  at  9  a.m.  Each 
organization  that  registers  should  expect 
to  receive  a  total  of  five  minutes  for  its 
representatives  to  present  oral 
comments.  ln(li\iduals  from  the  general 
public  who  register  will  receive 
approximattdv  three  minutes  to  speak. 
Speakers  will  be  recognized  in  the  order 
in  which  thev  register  (a  first-come-first- 
serve  basis),  alternating  between 
individuals  from  the  general  public  and 
those  representing  organizations.  A 
specific  period  is  also  expected  to  be 
designated  during  the  morning  and 
afternoon  sessions  for  remarks  by 
elected  officials. 

Written  comments  may  be  submitted 
to  NOAA  at  the  hearing  by  any  person 
in  attendance.  For  submissions  at  the 
hearing,  we  recjuest,  but  do  not  require, 
that  you  provide  three  copies  for 
inclusion  into  the  administrative  record. 
.Apart  from  the  hearing,  written 
comments  may  be  submitted  by  e-mail 
to  millennium. commentsiiiinoaa. gov  or 
forwarded  via  mail  to  the  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services  (lomments  must  be  received 
bv  December  2,  2002.  Comments  will  be 
made  available  to  the  parties;  they  are 
also  expected  to  be  posted  on  the 
Department  of  Commerce  website  at 
http://www.ogc.doc.gov/czma.htm. 


This  hearing  is  being  held  to  obtain 
information  on  issues  the  Secretary  will 
likely  consider  in  deciding 
Millennium's  appeal.  A  summary  of 
relevant  issues  as  well  as  additional 
background  on  the  appeal  appears  in  the 
September  9.  2002,  Federal  Register 
announcement  referenced  above,  a  copy 
of  which  can  be  found  on  the  Internet 
at  http://wwvi'. ogc.doc.gov/czma. htm. 

Questions  concerning  the  hearing  may 
be  sent  via  email  to 
gcos.inquiries@noaa.gov  or  made  by 
telephone  to  301  713-2967.  extension 
186. 

IFedt^ral  Domestic:  AssislancB  Clatalog  No. 
1 1.419  Coastal  Zone  Management  Program 
■Xssislanre.l 

Dated:  October  16,  2002. 
lames  R.  Walpole. 
(•cniTdl  Coiinsi'l. 

|FR  Dor.  02-26787  Filed  10-21-02;  8:45  am] 
BILUNG  CODE  3S10-0a-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Draft  Guidance  for  the  Coastal  and 
Estuarine  Land  Conservation 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Service.  National  Oceanic  and 
.Atmospheric  Administration  (NOAA). 
ACTION:  Notice  of  availability  of  draft 
guidance  for  the  Coa.stal  and  Estuarine 
Land  Conservation  Program. 


SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  Draft  Guidance  for  the 
Coastal  and  Estuarine  Land 
Conservation  Program  (CELCP),  created 
bv  the  FY  2002  appropriations  for  the 
Departments  of  Commerce,  [ustice.  and 
State.  The  Appropriations  Act  directed 
the  Secretarv  of  Commerce  to  establish 
a  Coastal  and  Estuarine  Land 
Conservation  Program  "for  the  purpose 
of  protecting  important  coastal  and 
estuarine  areas  that  have  significant 
conservation,  recreation,  ecological, 
historical,  or  aesthetic  values,  or  that  are 
threatened  by  conversion  from  their 
natural  or  recreational  state  to  other 
uses."  giving  priority  to  lands  which 
can  be  effectively  managed  and 
protected  and  which  have  significant 
ecological  value.  The  law  further 
directed  the  Secretary  to  issue 
guidelines  for  this  program  delineating 
the  criteria  for  grant  awards  and  to 
distribute  funds  in  consultation  with  the 
States'  Coastal  Zone  Managers'  or 
Governors'  designated  representatives 
based  on  demonstrated  need  and  ability 
to  successfully  leverage  funds.  Draft 
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Guidance  for  the  CELCP  can  be  found  ■ 
on  NOAA's  website  at: 
www.ocrm.nos.noaa.gov/ 
Iandconversation.html  or  may  be 
obtained  upon  request  via  the  contact 
information  listed  below.  Comments 
may  be  directed  to  NOAA  via  letter,  e- 
mail.  or  fax  at  (301)  713-4012. 
DATES:  Comments  are  requested  by 
November  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Vaudreuil,  Office  of  Ocean  and 
Coastal  Resource  Management  (N/ 
ORM),  NOAA's  National  Ocean  Service. 
1305  East-West  Highway.  Silver  Spring. 
MD  20910;  telephone  (301)  713-3155, 
extension  103;  or  via  e-mail  at 
Elaine.  Vaudreuil@noaa.gov. 

[Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
.Administration) 

Dated:  October  7,  2002. 
Jamison  S.  Hawkins, 
Deputy  Assistant  Administrator  for  Ocean 
Senices  and  Coastal  Zone  Management. 
|FR  Doc.  02-26996  Filed  10-21-02;  8:45  am) 

BILUNG  CODE  3510-0»-M 


DEPARTMENT  OF  EDUCATION 

President's  Advisory  Board  on  Tribal 
Colleges  and  UniversitiM  Meeting 

AGENCY:  President's  Advisory  Board  on 
Tribal  Colleges  and  Universities. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
first  meeting  of  the  President's  Advisory 
Board  on  Tribal  Colleges  and 
Universities  and  is  intended  to  notify 
the  general  public  of  their  opportunity 
to  attend.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  the 
Board's  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

Correction:  Notice  docimient 
appeared  in  the  Federal  Register  on 
Wednesday,  October  16,  2002,  at  page 
63905  the  date  to  be  corrected: 

Date  and  Time:  October  28,  2002—9 
a.m.  to  5:30  p.m. 

Location:  Institute  of  American  Indian 
Arts  (lALA),  83  Avan  Nu  Po  Road.  Santa 
Fe,  New  Mexico  87508. 

Date  and  Time:  October  29.  2002— 
8:30  a.m.  to  12. 

Location:  Institute  of  American  Indian 
Arts  Museum,  108  Cathedral  Place. 
Santa  Fe.  New  Mexico  87501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Vasques,  Acting  Executive 
Director,  President's  Advisory  Board  on 
Tribal  Colleges  and  Universities,  U.S. 
Department  of  Education,  400  Maryland 


Avenue,  SW..  Washington.  DC  20202. 
Telephone:  202-260-7485.  Fax:  202- 
260-4149. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  by  Executive  Order  13270 
dated  July  3.  2002  to  provide  advice 
regarding  the  progress  made  by  federal 
agencies  toward  fulfilling  the  purposes 
and  objective  of  the  order.  The  Board 
shall  also  provide  recommendations  to 
the  President  and  the  Secretary  of 
Education  at  least  annually  on  ways 
Tribal  Colleges  can:  (1)  Use  long-term 
development,  endowment  building,  and 
master  planning  to  strengthen 
institutional  viability;  (2)  improve 
financial  management  and  security, 
obtain  private  sector  funding  support, 
and  expand  and  complement  federal 
education  initiatives;  (3)  develop 
institutional  capacity  through  the  use  of 
new  and  emerging  technologies  offered 
by  the  federal  and  private  sectors:  (4) 
enhance  physical  infrastructure  to 
facilitate  more  efficient  operation  and 
effective  recruitment  and  retention  of 
students  and  faculty;  and  (5)  help 
implement  the  No  Child  Left  Behind 
Act  of  2001  and  meet  other  high 
standards  of  educational  achievement. 

The  general  public  is  welcome  to 
attend.  However,  space  is  limited  and  is 
available  on  a  first-come,  first-served 
basis.  Individuals  who  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  [i.e.,  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Betty  Thompson  at  (202)  260- 
0223  no  later  than  October  21.  2002.  We 
will  attempt  to  meet  requests  after  this 
date,  but  cannot  guarantee  availability 
of  the  requested  accommodation.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities. 

A  summary  of  the  activities  of  the 
meeting  and  other  related  materials, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552,  will  be  available  to  the 
public  within  14  days  after  the  meeting. 
Record^  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  White  House  Initiative 
on  Tribal  Colleges  &  Universities, 
United  States  Department  of  Education, 
400  Maryland  Avenue,  SW.. 
Washington.  DC  from  9  a.m.  to  5:30  p.m. 

Dated:  October  18,  2002. 
Betty  Thompson, 

White  House  Initiative  on  Tribal  Colleges  and 

Universities. 

[FR  Doc.  02-26969  Filed  10-21-02;  8:45  ami 

BILUNG  CODE  4000-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  1002-600-001.  FERC-600] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Submitted  for  0MB 
Review  2002 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice. 


summary:  In  compliance  with  the 
requirements  of  section  3507  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information 
collection  described  below  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  extension  of  the  current 
expiration  date.  Any  interested  person 
may  file  comments  directly  with  OMB 
and  should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  July  1 , 
2002  (67  FR  44186-87)  and  has  made 
this  notation  in  its  submission  to  OMB. 
DATES:  Comments  on  the  collection  of 
information  are  due  by  November  18, 
2002. 

ADDRESSES:  Address  comments  on  the 
collection  of  information  to  the  Office  of 
Managemenfand  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory- 
Commission  Desk  Officer,  725  17th 
Street.  NW.  Washington.  DC  20503.  The 
Desk  Officer  may  be  reached  by 
telephone  at  (202)  395-7856.  A  copy  of 
the  comments  should  also  be  sent  to  the 
Federal  Energy  Regulatory  Commission, 
Office  of  the  Chief  Information  Officer, 
CI-1.  Attention:  Michael  Miller,  888 
First  Street  NE.,  Washington,  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  persons 
filing  electronically  do  not  need  to  make 
a  paper  filing.  For  paper  filings,  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington.  DC  20426  and 
should  refer  to  Docket  No.  1C02-51O- 

001. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect.  MS  Word,  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  mvu./erc.goi- 
and  click  on  "Make  an  E-filing."  and 
then  follow  the  instructions  for  each 
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screen.  First  time  users  will  have  to 
establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  E-mail 
address  upon  receipt  of  comments.  User 
assistance  for  electronic  filings  is 
available  at  (202)  208-0258  or  by  e-mail 
to  efiling@ferc.fed. us.  Comments  should 
not  be  submitted  to  the  e-mail  address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  Home  page  using  the 
FERRIS  link.  User  assistance  for  FERRIS 
is  available  at  (202)  502-8222.  or  by  e- 
mail  to  contentmaster@ferc.fed  us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)502-8415,  by  fax  at 
(202)208-2425.  and  by  e-mail  at 
michael.miller@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 
Description 

The  information  collected  submitted 
for  OMB  review  contains:  1   Collection 
of  Information:  FERC-600  "Rules  of 
Practice  and  Procedure:  Complaint 
Procedures ".2.  Sponsor:  Federal  Energy 
Regulatory  Commission. 3.  Control  No.: 
1902-0180. 

The  Commission  is  now  requesting 
that  OMB  approve  a  tliree-year 
extension  of  the  current  expiration  date. 
with  no  changes  to  the  existing 
collection.  There  is  an  adjustment  only 
to  the  reporting  burden.  The 
information  filed  with  the  Cximmission 
is  voluntary  but  submitted  with 
prescribed  information.  Requests  for 
confidential  treatment  of  the 
information  are  provided  for  under 
Section  388. 1 1 2  of  the  Commissions 
regulations. -1.  Necessity  of  the  Collection 
of  Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  c:arTy  out  its 
responsibilities  in  implementing  the 
statutory  provisions  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  791a-825r: 
the  Natural  Gas  Act  (NGA).  15  U.S.C. 
71 7-71 7w;  the  Natural  Gas  Policy 
Act(NGPA);  15  U.S.C.  3301-3432:  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA),  16  U.S.C.  2601-2645; 
the  Interstate  Commerce  Act,  49  U.S.C. 
App.  §  1  ef  seq  and  the  Outer 
Continental  Shelf  Lands  Act.  43  U.S.C. 
1301-13569. 

In  Order  No.  602,  64  FR  17087  (April 
8,  1999),  the  Commission  revised  its 
regulations  governing  complaints  filed 
with  the  Commission  under  the  above 
statutes.  Order  No.  602  was  designed  to 
encourage  and  support  consensual 
resolution  of  complaints,  and  to 
organize  the  complaint  procedures  so 
that  ail  complaints  are  handled  in  a 
timely  and  fair  manner.  In  order  to 


achieve  the  latter,  the  Commission 
revised  Rule  206  of  its  Rules  of  Practice 
and  Procedure  (18  CFR  385.206)  to 
require  that  a  complaint  satisfy  certain 
informational  requirements,  that 
answers  be  filed  in  a  shorter,  20-day 
time  frame,  and  that  parties  may  employ 
various  types  of  alternative  dispute 
resolution  procedures  to  resolve 
complamts. 

With  respect  to  public  utilities. 
Section  205(e)  of  the  FPA  provides: 
Whenever  any  such  new  schedule  is 
filed,  the  Commission  shall  have  the 
authority,  either  upon  complaint  or 
upon  its  own  initiative  without 
complaint  at  once,  and,  if  it  so  orders, 
without  answer  or  formal  pleading  by 
the  public  utility,  but  upon  reasonable 
notice  to  enter  upon  hearing  concerning 
the  lawfulness  of  such  rate,  charge, 
classification,  or  service;  and  pending 
such  hearing  and  the  decision  of  the 
Commission  *    *    ' 

For  the  natural  gas  industry,  Section 
14(a)  of  the  NGA  provides:  The 
Commission  may  permit  any  person  to 
file  with  it  a  statement  in  writing,  under 
oath  or  otherwise,  as  it  shall  determine, 
as  to  any  or  all  facts  and  circumstances 
concerning  a  matter  which  may  be  the 
subject  of  an  investigation. 

Concerning  hydroelectric  projects. 
Section  19  of  the  FPA  provides;  *    *    * 
it  is  agreed  as  a  condition  of  such 
license  that  jurisdiction  is  hereby 
conferred  upon  the  Commission,  upon 
complaint  of  any  person  aggrieved  or 
upon  its  own  initiative,  to  exercise  such 
regulation  and  control  until  such  time 
as  the  State  shall  have  provided  a 
commission  or  other  authority  for  such 
regulation  and  control  *    *    * 

For  qualifying  facilities.  Section 
210(h)(2)(B)  of  PURPA  provides:  Any 
electric:  utility,  qualifying  cogenerator, 
or  qualifying  small  power  producer  may 
petition  the  Commission  to  enforce  the 
requirements  of  subsection  (f)  as 
provided  in  subparagraph  (A)  of  this 
paragraph. 

Likewise  for  oil  pipelines.  Part  1  of 
the  Interstate  Commerce  Act  (ICA), 
Sef:tions  1,  6  and  15  (recodified  by  PL. 
95—473  and  found  as  an  appendix  to 
Title  49  U.S.C.)  authorize  the 
Commission  to  investigate  the  rates 
charged  by  oil  pipeline  companies 
subjtHrt  to  its  jurisdiction.  If  a  proposed 
oil  rate  has  been  filed  and  allowed  by 
the  Commission  to  go  into  effect 
without  suspension  and  hearing,  the 
Commission  can  investigate  the 
effective  rate  on  its  own  motion  or  by 
complaint  filed  with  the  Commission. 
Section  13  of  the  ICA  provides  that:  Any 
person,  firm,  corporation,  company  or 
association,  or  amy  mercantile, 
agricultural,  or  manufacturing  society  or 


other  organization,  or  any  common 
carrier  complaining  of  anything  done  or 
omitted  to  be  done  by  any  common 
carrier  subject  to  the  provisions  of  this 
chapter  in  contravention  of  the 
provisions  thereof,  may  apply  to  the 
Commission  by  petition,  which  shall 
briefly  state  the  facts;  whereupon  a 
statement  of  the  complaint  thus  made 
shall  be  forwarded  by  the  Commission 
to  such  common  carrier,  who  shall  be 
called  upon  to  satisfy  the  complaint,  or 
to  answer  the  same  in  writing,  within  a 
reasonable  time,  to  be  specified  by  the 
Commission  *   *   * 

The  Commission  implements  these 
filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  under  18  CFR 
Sections  385.206  and  385.213.5. 
Respondent  Description:  The 
respondent  universe  currently 
comprises  8  companies  (on  average) 
subject  to  the  Commission's 
jurisdiction. 6.  Estimated  Burden:  1,064 
total  hours,  76  respondents(average),  1 
response  per  respondent,  14  hours  per 
response  (average).?.  Estimated  Cost 
Burden  to  respondents:  1.064  hours  / 
2080  hours  per  years  x  $117,041  per 
year  =  $59,870.  The  cost  per  respondent 
is  equal  to  $787.00. 

Statutory  Authority:  Sections  19  and 
205(e)  of  the  Federal'Power  Act,  16 
U.S.C.  797(e).  799;  Section  14(a)  of  the 
Natural  Gas  Act;  Section  210(h)(2)(B)  of 
the  Public  Utility  Regulatory  Policies 
Act;  Part  1  of  the  Interstate  Commerce 
Act  (recodified  by  Pub.  L.  95-473  and 
found  as  an  appendix  to  Title  49  U.S.C. 
and  43  U.S.C.  1301-1356.9. 

Magalie  R.  Salas. 

Secretary. 

|KR  Uoc.  02-26805  Filed  10-21-02:  8:45  am] 

8ILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos,  ER02-25(M)00,  ER02-527-000 
and  ER02-479-000] 

California  Independent  System 
Operator  Corporation  and  Pacific  Gas 
and  Electric  Company;  Notice  of 
Filings 

October  15,  2002. 

Take  notice  that  on  October  11,  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  a  Joint  Motion  to  Adjust  Interim 
Settlement  Rates  and  a  Request  to 
Shorten  the  Time  Period  for  Answers  to 
the  motion. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
,  pi-otestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the  . 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conmiission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  October  25,  2002. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-26804  Filed  10-21-02:  8:45  am] 

BILUNG  CODE  6717-01-*> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP01-439-003] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Petition  To 
Amend 

October  15,  2002. 

Take  notice  that  on  October  4,  2002, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  in 
Docket  No.  CPOl-439-003,  a  petition  to 
amend  the  order  issued  May  17,  2002, 
in  Docket  No.  CP01^39-000,  In  Docket 
No,  CP01^39-003  Columbia  requests  a 
certificate  of  public  convenience  and 
necessity  pursuant  to  section  (c)  of  the 
Natural  Gas  Act  (NGA)  and  part  157  of 
the  Commission's  regulations 
authorizing  the  construction  and 
operation  of  certain  pipeline, 
compression  and  appurtenant  facilities 
in  New  Jersey  and  Pennsylvania.  Details 
of  this  request  are  more  fully  set  forth 


in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vnvw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)502-8659. 

In  Docket  No.  CPOl-439-003,  the 
Delaware  Valley  Energy  Expansion 
Project  (DVEEP),  Columbia  proposes  to 
serve  Mantua  Creek  Generating 
Company,  L.P.  (Mantua  Creek),  which  is 
constructing  an  electric  generating 
facility  in  Gloucester  County.  New 
Jersey.^  Columbia  proposes  to  construct 
and  operate  7.5  miles  of  20-inch 
pipeline  looping  in  Gloucester  County, 
New  Jersey,  and  2.1  miles  of  20-inch 
lateral  pipeline  in  Gloucester  County  (to 
be  designated  Line  10359),  two  6,000 
horsepower  compressor  units  at  the 
existing  Eagle  Compressor  Station  in 
Delaware  County,  Pennsylvania,  and  a 
new  measuring  and  regulating  station 
and  associated  appurtenances  at  the 
Mantua  Creek  Power  Plant  in  Gloucester 
County. 

Columbia  proposes  to  provide  firm 
mainline  transportation  service  to 
Mantua  Creek  under  its  Rate  Schedule 
FTS  for  a  contract  term  of  20  years  and 
2  months,  commencing  April  1,  2005, 
delivering  135,000  Dth  per  day  (phased 
in  with  a  contract  demand  of  55,000  Dth 
per  day  beginning  April  1,  2005, 
increasing  to  110,000  Dth  per  day  on 
May  1,  2005.  and  135,000  Dth  per  day 
on  June  1,  2005)  and  transportation  on 
the  lateral  line  under  Columbia's  FTS- 
LAT  rate  schedule  for  a  contract  term  of 
20  years  and  8  months,  commencing 
October  1,  2004.  Columbia  notes  that 
the  FTS-LAT  rate  schedule  was 
approved  by  the  Commission  in  Docket 
No.  CPOl-260-000  and  reaffirmed  in 
Docket  No.  CPOl ^39-000. 

Columbia  estimates  the  total  cost  of 
facilities  proposed  herein  at 
$32,359,700. 

Columbia  requests  that  an  order  be 
issued  by  January  31,  2003,  so  that  work 
may  commence  in  the  early  spring  of 

2003. 

Any  questions  regarding  this 
application  should  be  directed  to 
Fredric  J.  George,  Senior  Attorney,  at 
(304)  357-2359,  Columbia  Gas 


'  In  Docket  Nu  CP01-43«-OO0.  Clolumbia 
proposed  to  Lonstrur.t  facilities  for  the  same  service 
for  Mantua  Creek  and  was  authorized  to  do  so.  l)ut 
has  since  made  changes,  because  of  (hanging  needs 
and  customer  cirt  umstances,  as  discussed  in  a 
public  meeting  at  the  Commission  held  September 
4.  2002. 


Transmission  Companv,  PO  Box  1273, 
Charleston,  West  Virginia  25325-1273. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  5,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  person  obtaining  party  status 
will  be  placed  on  the  ser\'ice  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
Comments  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review- 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However.  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all  ■ 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

The  Commission  may  issue  a 
preliminary*  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
rieed  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 


64878 


Federal  Register / Vol.  67.  No.  204 / Tuesday,  October  22.  2002 /Notices 


applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  C^ommission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas. 

Sfcn^tan 

|FR  [)(»    02-26801  Filed  10-21-O2;  8:45  anil 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP0&-4-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

October  15,  2002. 

Take  notice  that  on  .September  23. 
2002,  Florida  Gas  Transmission 
Company  (FGT),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  (Tariff)  Original 
Sheet  No.  8B.02  to  become  effective 
October  23,  2002. 

FGT  states  that  on  October  12,  1999, 
in  Docket  No  CPOO-4-000,  FGT  filed 
for  permission  and  approval  for 
facilities  to  provide  service  to  the 
Alabama  Electric  Cooperative  (AEC")  for 
a  planned  electric  generation  plant  ui 
Escambia  Count.  Alabama  As  discussed 
in  the  October  12.  1999  filing, 
transportation  service  for  AEC  was  to  be 
provided  pursuant  to  a  negotiated  rate 
agreement  under  FGT's  Rate  Schedule 
FTS-VVD.  FGT  included  a  pro  forma 
tariff  sheet  in  the  October  12.  1999  filing 
identifying  the  AEC  agreement  as  a 
negotiated  rate  and  FGT  stated  that 
upon  approval  of  the  requested 
authorizations,  FGT  would  file  a 
paginated  numbered  tariff  sheet.  On 
March  27,  2000,  the  Commission  issued 
an  order  granting  the  requested 
authorizations,  subject  to  conditions,  to 
construct  facilities  to  provide  service  to 
AEC.  Construction  of  these  facilities  was 


completed,  and  service  commenced  to 
AEC  on  December  1,  2001.  FGT  states  it 
inadvertently  failed  to  file  the  paginated 
nunibenHl  tariff  sheet  as  it  stated  it 
would  in  the  October  12,  1999  filing. 
FGT  states  in  the  instant  filing,  it  is 
filing  Original  Sheet  No.  8B.02  to 
correct  this  oversight. 

FCJT  states  that  copies  of  this  instant 
filing  were  mailed  to  all  customers 
served  under  the  rate  schedules  affected 
bv  this  filing  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  the 
Commission's  rules  and  regulations  and 
Order  No.  ,587  H  seq.  All  such  motions 
or  protests  should  be  filed  in  on  or 
before  October  18,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  tht;  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Any  person  wishing  to  become  a  party 
must  file  a  nioticm  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  is  available  for 
review  at  the  f^ommission  in  the  Public 
Referenct^  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www  If  re.  i^ov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8fi59.  Comments, 
protests  and  inter\'entions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  :i85.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

tictrplary 

IKR  !)(>(    Il2-2fi800  KiK-d  1U-2I-U2:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-504-001] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Compliance  Filing 

October  15,  2002 

Take  notice  that  on  October  7,  2002. 
Iroquois  Gas  Transmission  System.  L,P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 


Volume  No,  1,  the  following  tariff  sheets 
in  compliance  with  the  Commission's 
September  20,  2002  letter  order: 

Substitute  Original  Sheet  No.  lOB 
Original  Sheet  No.  lOB.Ol 
Substllute  Second  Revised  Sheet  No.  66A 
Substitute  F'ourth  Revised  Sheet  No.  67 

Iroquois  states  that  these  tariff  sheets 
are  being  filed  to  replace  sheets 
accepted  to  become  effective  on 
September  20.  2002.  therefore  the 
proposed  tariff  sheets  also  reflect  an 
effective  date  of  September  20.  2002. 

In  its  initial  August  20,  2002  filing  in 
Docket  No.  RP02-504.  Iroquois 
proposed  modifications  to  its  tariff  to 
permit  it  to  reserve  existing  firm 
transportation  capacity  for  future 
projects  and  to  clarify  and  modify  the 
provisions  of  its  tariff  concerning  its 
customers'  ability  to  make  changes  to 
their  receipt  and  delivery  points.  The 
Commission's  Order  accepted  Iroquois' 
tariff  sheets,  but  required  Iroquois  to 
modify  certain  aspects  of  its  proposal  to 
conform  to  recent  Commission  policy 
regarding  capacity  reservation  and 
delivery  point  changes.  The  substitute 
tariff  sheets  submitted  with  Iroquois' 
filing  make  those  required  changes. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
.385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas. 

Sf'rretary. 

[FR  Doc.  02-26807  Filed  10-21-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-^-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

October  15,  2002. 

On  October  7,  2002.  National  Fuel  Gas 
Supply  Corporation  (National  Fuel),  10 
LafayeUe  Square,  Buffalo,  New  York 
14203,  filed  an  application  in  Docket 
No,  CP03-5-000,  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  (NGA),  and 
part  157  of  the  regulations  of  the  Federal 
Energy  Regulatory  Conunission 
(Commission),  for  authorization  to 
abandon,  by  sale  to  Seneca  Resources 
Corporation  (Seneca),  a  portion  of  Line 
C  along  with  appurtenances.  Seneca  is 
a  production  affiliate  of  National  Fuel, 
National  Fuel  also  requests  a  declaration 
that  these  facilities  will  be  exempt 
gathering  facilities  following  their 
abandonment,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Conmiission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659. 

National  Fuel  states  that  it  proposes  to 
abandon  by  sale  to  its  affiliate.  Seneca, 
approximately  17.4  miles  of  its  Line  C 
and  applicable  rights-of-way,  easements, 
permits,  and  other  property  interests 
related  thereto,  located  in  Elk  and 
McKean  Counties,  Pennsylvania. 
National  Fuel  has  indicated  that 
following  the  conveyance,  Seneca  plans 
to  use  these  sections  of  Line  C  as  low 
pressure,  high-BTU  backbone  lines  for 
locally  produced  gas.  National  Fuel 
further  states  that  the  abandonment  of 
Line  C  will  have  no  effect  on  existing 
services.  National  Fuel  states  that  the 
line  will  perform  a  gathering  function 
for  Seneca  and  requests  that  the 
Commission  determine  that  the  line  will 
be  exempt  from  the  Commissioil's 
jurisdiction  following  the  sale  and 
transfer  to  Seneca. 

Any  questions  regarding  this 
application  may  be  directed  to  David  W, 
Reitz,  Assistant  General  Counsel  for 
National  Fuel  Gas  Supply  Corporation, 
10  Lafayette  Square,  Buffalo,  New  York 
14203  at  (716)  857-7949  or  fax  (716) 
857-7688, 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 


this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  5,  2002, 
file  with  the  Federal  Energy  Regulatory- 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385,211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10),  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties,  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385,2001(a)(l)(iii)  and  instructions  on 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas. 

Sftcretary. 

[FR  Doc.  02-2r.802  Filed  10-21-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-1 1-000] 

Wisvest-Connecticut,  LLC, 
Complainant,  v.  ISO  New  England,  Inc., 
Respondent;  Notice  of  Complaint  and 
Request  for  Fast  Track  Processing 

October  15.  2002 

Take  notice  that  on  October  1 1 .  2002. 
Wisvest-Connecticut.  LLC  (Wisvest) 
filed  a  Complaint  and  Request  For  Fast 
Track  Processing  against  ISO  New 
England,  Inc.  (ISO-NE)  requesting  that 
the  Federal  Energy  Regulatory 
Commission  (1)  Clarify-  its  orders 
concerning  notification  to  ISO-NE  of 
internal  contracts  to  supply  installed 
capacity  (ICAP),  (2)  direct  ISONE  to 
credit  ICAP  to  Bridgeport  Energy.  LLC 
(Bridgeport  Energy)  consistent  with  the 
terms  of  Wisvest's  pre-existing  contract 
with  Bridgeport  Energy,  and  (3)  order 
the  payment  of  refunds,  as  appropriate. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  October  21, 
2002.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
\\'^\^v. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  The  answer  to  the 
complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  .see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretan". 

|FR  Dot .  02-2r.80;i  Filed  10-21-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

October  15.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection:  a   Type  of 
Application:  Preliminan-  Permit,  b. 
Project  No.:  12318-000.  c  Date  filed: 
August  2,  2002.  d.  Applicant 
Edgewater,  LLC.  e.  Name  of  Project:  Ball 
Band  Hydro  Works  Project  f.  Location 
At  an  existing  dam  owned  by 
Edgewater.  LLC  on  the  St.  loseph  River 
in  St.  Joseph  County.  Indiana  The 
proposed  project  does  not  utilize  federal 
or  tribal  lands,  g.  Filed  pursuant  to: 
Federal  Power  Act,  16  U  S.C  791(a}— 
825(r).  h.  Applicant  Contact  Charles  S. 
Haves,  Edgewater,  LLC]  ,  814  Marietta 
Street,  South  Bend,  Indiana  46601.  (,574) 
233-1296.  /.  FERC  Contact:  Regina 
Saizan.  (202)  502-8765.  /  Deadline  for 
filing  comments,  protests,  and  motions 
to  intervene:  60  days  from  the  issuance 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretar\',  Federal  Energy 
Regulatorv'  Commission.  888  First 
Street,  NE.  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iuj  and  the  mstructions 
on  the  Commissions  Web  site  under  the 
"e-Filing"  link  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12318-000)  on  any  comments  or 
motions  filed 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  ('ommissicm 
to  serve  a  copv  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project   Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  d(x:ument 
on  that  resource  agency 

k.  Description  of  Project:  T/if*  propo.sf<y 
project  would  consist  of:  (1)  An  existing 
dam.  12-foot-high.  320-foot-long.  (2)  a 
proposed  powerhouse  containing  four 
turbine  generators  having  a  total 
installed  capacity  of  1  MW,  (3)  a 
proposed  50-foat-long,  5  kV 
transmission  line,  and  (4)  appurtenant 


facilities.  The  project  would  have  an 
annual  generation  of  6.57  GWh. 

I.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"'  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  ore-mail 

FERCONUNES  UPPOR  T@FERC.  GOV. 
For  TTY,  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary'  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4  30(b)  and  4.36. 

o  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  a  preliminarv'  permit 
application  or  a  development 
application  (specify  which  type  of 
application)  A  notice  of  intent  must  be 
served  on  the  applicant{s)  named  in  this 
public  notice. 

p  F'roposed  Scope  of  Studies  under 
Permit — A  preliminarv'  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 


would  include  econoipic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary 

|FR  Doc.  02-26806  Filed  10-21-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0263;  FRL-7275-7] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 
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summary:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0263,  must  be 
received  on  or  before  November  21, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robyn  Rose,  Biopesticides  and  Pollution 
Prevention  Division  (7511C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 
9581;  e-mail  address: 
rose.robyn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

Industry  (NACIS  111,  112,  311, 
32532),  e.g.,  crop  production,  animal 
production,  food  manufacturing, 
pesticide  manufacturing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0263.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crj'stal  Mall 
#2.  1921  Jefferson  Davis  Hw^.. 
Arlington.  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  internet 
under  the  "Federal  Register"  listings  at 
http://w-ww.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  firom  the  index 
hst  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although,  not  all  docket 


materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identif\'  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
,  marked  "late."  EPA  is  not  required  to 
*  consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  ID.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
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or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk,  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment,  and  allows  EPA  to  contact 
you  in  case  EP,^  cannot  read  your 
comment  due  to  technical  difficulties  or 
needs  further  information  on  the 
substance  of  your  comment.  EPA's 
policy  is  that  EPA  will  not  edit  your 
comment,  and  any  identifying  or  contact 
information  provided  in  the  body  of  a 
comment  will  be  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 

2.  EPA  Dockets — ;.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search   "  and  then  key  in 
docket  ID  number  OPP-2002-0263  The 
system  is  an,  'anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  bv 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2002-0263.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access  " 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automaticallv 
captures  your  e-mail  address  E-mail 
addresses  that  are  automaticallv 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C  2  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency 
(7502C).  1200  Pennsylvania  Ave.,  NW  , 
Washington.  DC  20460-0001,  Attention 
Docket  ID  Number  OPP-2002-0263 


3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwv  ,  Arlington,  VA.  Attention: 
Docket  ID  Number  OPP-2002-0263. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D  How  Should  I  Submit  CBl  To  the 
Agency^ 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  if  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice  If  you  have  any  questions  about 
(^BI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOfl  FURTHER  INFORMATION  CONTACT. 

E  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1   Explain  your  views  as  clearly  as 
possible. 

.     2.  Describe  any  assumptions  that  you 
used. 

3  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5  Provide  specific  examples  to 
illustrate  your  concerns. 

6  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice 

7  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 


assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  heeded  before  EPA  rules  on  the 
petition. 

List  of  Subiects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated :October  7,  2002. 
|anet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

PP  2F06453 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  Taensa,  Inc.  and  represents 
the  view  of  the  petitioner.  The  petition 
summary  announces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

EPA  has  received  a  pesticide  petition 
2F06453  from  Taensa.  Inc..  26  Sherman 
Ct.  P.O.  Box  764,  Fairfield.  CT  06430. 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  microbial  pesticide 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24.  Pursuant  to  section 
408(d)(2)(A)(i)  of  the  FFDCA,  as 
amended.  Taensa.  Inc.  has  submitted 
the  following  summary  of  information, 
data,  and  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Taensa.  Inc.  EPA  has  not 
fully  evaluated  the  merits  of  the 
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pesticide  petition.  The  summary  may 
have  been  edited  by  EPA  if  the 
terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

TAEGRQT'^  is  currently  registered 
with  EPA  for  use  on  ornamentals  in 
greenhouses  and  indoors  (EPA 
Registration  Number  72098-5). 
TAEGRQTM  Technical  (EPA 
Registration  Number  72098-6)  is  also 
registered  with  EPA.  Registration  of 
TAEGRQT^M  is  being  proposed  for  the 
following  sites  (including  those 
previously  registered):  Herbs  and  spices; 
ornamentals;  shrubs,  shade  and  forest 
trees;  tree,  vine,  bush  and  other  crops; 
turf:  and  vegetables. 

Methods  of  application  of  TAEGROTm 
will  include  seed  treatment, 
incorporation  into  growth  substrate  as  a 
dry  powder  or  as  an  aqueous 
suspension,  drenching,  spraying, 
dipping  (roots  or  cuttings),  spraying, 
chemigation,  and  hydroponic  use.  As  a 
plant  strengthening  agent,  TAEGRQTm 
increases  yield  of  many  crops,  improves 
flowering  and  plant  quality,  stimulates 
resistance  of  plants  to  disease,  plant 
disease  suppressant  and  can  be  used 
with  fungicides.  Directions  for  use  of 
TAEGRO^^'^  are  as  follows: 

Apply  TAEGRQTm  as  early  as  possible 
in  the  life  cycle  of  the  plant  to  enhance 
growth  and  disease  resistance. 
TAEGRO^M  should  be  applied  to  plants 
every  few  weeks  for  up  to  three  to  four 
applications  as  needed.  For  best  results, 
apply  TAEGRQTM  to  seedlings  or  to 
newly  rooted  cuttings. 

1.  Transplants,  including  plugs. 
TAEGRQTM  may  be  applied  to 
transplants  by  dipping  or  by  drenching, 
making  sure  the  root  system  is 
thoroughly  soaked.  For  dipping,  follow 
the  instructions  for  "Cutting  and  Root 
Dips"  before  planting  transplants  into 
soil  medium.  For  drenching,  first  plant 
the  transplants  into  soil  medium  and 
then  follow  instructions  for 
"Drenching." 

2.  Drenching.  Apply  TAEGRQtm  to 
seedlings  or  to  newly  rooted  cuttings. 
Drench  plants  with  the  TAEGRQtm 
suspension  making  sure  the  root  system 
is  thoroughly  soaked.  Allowing 
TAEGRQTM  to  work  into  the  root  zone. 

Apply  TAEGRQTM  as  follows: 
•    Per  100  gallons  of  water  -  by 
weight  use  75  grams  or  2.6  ounces;  by 
volume  use  3.5  fluid  ounces  of 
TAEGRQTM. 


•  Per  1  gallon  of  water  5  grams  -  by 
weight  use  0.75  gram;  bv  volume  use  0.2 
teaspoon  of  TAEGRQTM. 

3.  Cutting  and  root  dips.  Stir 
suspension  for  several  minutes  to 
ensure  complete  mixture  and  to 
eliminate  clumps.  Place  rootstock  in  the 
suspension  for  5  to  10  minutes  allowing 
time  for  TAEGRQtm  to  penetrate  the 
root  zone.  Ornamentals  should  receive 
at  least  one  follow-up  drench  treatment 
2  to  3  weeks  following  initial  treatment. 

Apply  TAEGRQTM  as  follows: 

•  Per  10  gallons  of  water  -  by 
weight,  use  40  grams;  by  volume.  1.8 
fluid  ounces  of  TAEGRQTm. 

•  Per  1  gallon  of  water  -  by  weight, 
use  4  grams;  bv  volume,  use  1  teaspoon 
of  TAEGRQTM. 

•  Per  1  Liter  of  water  -  bv  weight, 
use  1  gram  of  TAEGRQTM.  ' 

4.  Turf.  As  an  overhead  spray,  mix  75 
grams  of  TAEGRQTm  in  loo  gallons  of 
water.  Before  applying,  stir  product  for 
several  minutes  to  ensure  complete 
suspension.  Apply  solution  with  a 
conventional  sprayer  using  at  least  50 
gallons  of  water  per  acre.  Water-in 
TAEGRQTM  immediately  after 
application  with  a  minimum  of  1/10 
inch  of  water.  For  best  results,  make  two 
or  three  applications  spaced  1  week 
apart. 

5.  Row  crops.  Mix  75  grams  of 
TAEGRQTM  in  lOO  gallons  of  water. 
Before  applying,  stir  product  for  several 
minutes  to  ensure  complete  suspension. 
At  time  of  (or  just  following)  planting, 
apply  as  a  sprav  over  furrow.  Water-in 
TAEGRQTM  immediately  after 
application  with  a  minimum  of  1/10 
inch  of  water.  For  best  results,  make  two 
or  three  applications  spaced  1  week 
apart. 

6.  Hydroponics.  Prepare  a  stock 
solution  by  adding  1  gram  of 
TAEGRQTM,  for  every  50  feet  of 
irrigation  tubing,  in  1  gallon  of  water. 
Stir  product  for  several  minutes  to 
ensure  complete  suspension.  Add 
solution  to  circulating  water  system  and 
allow  to  go  through  three  to  five 
watering  cycles  before  clearing  the 
system.  For  best  results,  make  two  or 
three  applications  spaced  1  week  apart. 

7.  Seed  treatments.  Prior  to  planting, 
mix  4  grams  of  TAEGRQTm  in  1  liter  of 
water  (or  3  teaspoons  per  gallon  of 
water).  Stir  solution  for  several  minutes 
to  ensure  complete  suspension.  Pour 
seeds  into  solution  and  allow  to  soak  for 
10  to  30  minutes.  For  very  small  seeds, 
soaking  seedlings  in  plug  trays  after 
germination  might  be  easier. 

8.  Tubers,  bulbs  and  corms.  Mix  4 
grams  of  TAEGRQtm  in  i  liter  of  water 
(or  3  teaspoons  per  gallon  of  water).  Stir 
solution  for  several  minutes  to  ensure 
complete  suspension.  Dip  tubers  (or 


bulbs,  etc.)  for  10  to  30  minutes  before 
planting.  For  best  results,  make  two  or 
three  applications  spaced  1  week  apart. 

9.  Soj7  incorporation.  Mix  TAEGRQTM 
into  soil  or  soilless  growing  media  at  a 
rate  of  250  grams  per  cubic  yard. 
Thoroughly  mix  media,  using 
mechanical  mixing  equipment,  to 
ensure  a  uniform  distribution  of 
product.  Incorporated  into  soil. 
TAEGRO'^'  can  be  raked  into  growing 
beds  prior  to  planting. 

10.  Mushrooms.  Mix  TAEGRO'-^'  into 
spawn  medium  at  a  rate  of  10  grams  per 
cubic  foot.  Thoroughly  mix.  using 
mechanical  mixing  equipment,  to 
ensure  a  uniform  distribution  of 
product. 

11.  Interiorscapes.  Before  application, 
thoroughlv  moisten  root  zone  with 
water.  Mix  1  gram  of  TAEGRO  '  m  per  1 
liter  of  water  (or  3/4  teaspoon  per  gallon 
of  water).  Stir  solution  for  several 
minutes  to  ensure  complete  suspension. 
Drench  solution  onto  root  zone  to 
ensure  coverage  to  all  roots.  TAEGRO 'm 
performs  best  when  applied  to  seedlings 
or  young  plants.  For  best  results,  make 
two  or  three  applications  spaced  1  week 
apart. 

12.  Orchids  and  ferns.  For  potted 
orchids  and  ferns,  follow  directions  for 
drenching.  For  orchids  and  ferns  with 
exposed  roots,  prepare  4  grams  of 
TAEGRQTM  in  i  liter  of  water  (or  3 
teaspoons  per  gallon  of  water).  Pour 
solution  into  spray  container  (or  squirt 
bottle)  and  spray  roots  to  point  of  drip. 
TAEGRQTM  performs  best  when  applied 
to  seedlings  or  young  plants.  For  best 
results,  make  two  or  three  applications 
spaced  1  week  apart. 

B.  Product  Identity/Chemistry 

1.  Identity  of  pesticide  and 
corresponding  residues.  The  actix'P 
ingredient  in  TAEGRQtm  Jj  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24.  The  mechanism  by  which 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24  acts  as  a  plant 
strengthening  agent,  increases  yield  of 
many  crops,  improves  flowering  and 
plant  quality,  stimulates  resistance  of 
plants  to  disease,  plant  disease 
suppressant  appears  to  be  primarily  via 
secondary  exudates.  Suppression  of 
plant  disease  by  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  may 
also  be  competitive.  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24  is 
not  known  to  produce  toxins  or 
antibiotics.  Further,  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24  is  a 
naturally  occurring  microorganism. 
Bacillus  subtilis  var.  amyloliquefaciens 
is  widespread  in  the  environment  and 
occurs  in  most  arable  soils  of  the  world. 
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2.  Mii^nitude  at  rfstdut'  iintu  ifnitfd  <it 
the  timt-  of  harvest  and  method  used  to 
determine  the  residue  No  residues  of 
Bacillus  •iubtilis  var  amvloliquefiuiens 
strain  FZB24  arp  anficipatf'd  in  tr»'a(e(i 
crops  at  harvest  Subdivision  M  •  Series 
153A-Jla)  indicates  that  -if  Tier  I 
toxicology  tests  indicate  no  toxic  or 
other  harmful  properties,  then  no 
residue  data  would  be  indicated." 
Studies  with  Bacillus  suhtilis  var. 
amvloliquefariens  strain  FZB24 
demonstrated  low  mammalian  toxicity. 
No  pathogenicity  or  infectivity  was 
observed  in  any  of  the  tests  conducted 
with  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24. 
Further.  Bacdlus  subtili'^  var 
amyloliquefaciens  strain  FZB24  is  a 
naturally  occurring  microorganism. 
Bacillus  subtilis  var.  amyloliquefaciens 
is  widespread  in  the  environment 

3.  Statement  of  why  an  anahiical 
method  for  detecting  and  measunnii  the 
levels  of  the  pesticide  residue  are  not 
needed  Subdivision  M  -  Series  153A- 
3(a)  indicates  that  "  if  Tier  1  toxicology 
tests  indicate  no  toxic  or  other  harmful 
properties,  then  no  residue  data  would 
be  indicated  and  thus  a 
recommendation  for  an  exemption  from 
the  requirement  of  a  tolerance  (  an  be 
made."  Studies  with  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24 
demonstrated  low  mammalian  toxicitv 
No  pathogenicitv  or  infectivitv  was 
observed  in  any  of  the  tests  conducted 
with  Bacillus  subtilis  var 
amyloliquefaciens  strain  FZB24. 
Further.  Bacillus  subtilis  var. 
amvloliquefociens  strain  FZB24  is  a 
naturally  occurring  microorganism 
Bacillus  subtilis  var  amyloliquefaciens 
is  widespread  in  the  environment. 

C.  Mammalian  Toxicological  Profile 

Taensa.  Inc.  conducted  the  required 
toxicology  studies  to  support  its  petition 
for  an  exemption  from  the  requirement 
of  tolerance  and  associated  registrations 
of  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24.  The 
studies  conducted  indicate  a  low 
mammalian  toxicity  for  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24.  No 
pathogenicity  or  infectivity  was 
observed  in  any  of  the  tests  conducted 
with  Bacillus  subtilis  var. 
a/7iv7o//qije/ac/ens  strain  FZB24.  With 
the  exception  of  an  inhalation  study  for 
the  end-use  product  (TAEGRO'^'). 
which  is  being  submitted  in  support  of 
this  application,  all  toxicology  data 
generated  by  Taensa  have  been 
reviewed  by  EPA's  Biopesticides  and 
Pollution  Prevention  Division  (BPPD) 

Toxicology  data  in  support  of  the 
exemption  from  the  requirement  of  a 
tolerance  for  Bacillus  subtilis  var. 


aiinloliquetiK  iens  strain  FZB24 
included  studies  with  spores  (technical) 
and  with  the  formulated  product  (water 
dispersible  powder)  as  follows: 

1   Acute  foxi(  ify  and/or 
pathogenicity — a.  Bacillus  suhtilis  var. 
amyloliquefaciens  strain  FZB24  Spores 
(Technical): 

•  Acute  oral  toxicity/pathogenicity 
in  rats  -  "does  not  appear  to  be  toxic 
and/or  pathogenic  when  dosed  at  13  x 
lO-*  cfu  "  BPPD  Review  December  20. 
1999 

•  Acute  dermal  toxicity/ 
pathogenicitv  in  rabbits  -  "The  severity 
of  irritation  persisted  72  h,  and  slight 
irritation  persisted  for  10  d,  and  all 
resolved  by  day  11.  No  deaths  observed. 
The  acute  lethal  dose  (LD^i)  is  greater 
than  2.000  mg/kg.     Dermal  irritation  = 
Toxicitv  II:  Dermal  Tfixicity  =  Toxicitv 
III."  BPPD  Review  December  20,  1999. 

•  Acute  pulmonary  toxicity/ 
pathogenicity  in  rats  -  "does  not  appear 
to  be  toxic  and/or  pathogenic  in  rats, 
when  dosed  at  1  3  x  lO*"  cfu/animal.  No 
total  clearance  is  seen  form  the  lungs  of 
treated  test  animals  showed  a  distinct 
pattern  of  clearance  from  kidney,  liver, 
and  spleen  "  BPPD  Review  December 

20,  1999. 

•  Acute  intravenous  toxicity/ 
pathogenicitv  in  rats  -  "does  not  appear 
to  be  toxic  and/or  pathogenic  in  rats, 
when  dosed  at  1.7  x  10"  cfu/animal." 
BPPD  Review  December  20,  1999. 

•  Primary  eye  irritation  -  "showed 
no  signs  of  persistent  irritation  into  day 

21,  when  dosed  at  4.7  x  10'"  cfu/right 
eye/ animal  "  BPPD  Review  December 
20.  1999  -  The  initial  review  indicated 
Toxicitv  C.ategorv  I.  but  was  amended  to 
Toxicitv  Category  II  (BPPD  Review 
March  7,  2000).  ' 

•  Hypersensitivity  testing  -  "Based 
on  the  submitted  data  does  not  appear 
to  be  a  sensitizer  when  dosed  at  3.6  x 
10'"  cfu.  '  BPPD  Review  December  20. 
1999 

•  Hypersensitivity  incident 
reporting  -  "No  recorded  or  reported 
hypersensitivity  reaction  based  on 
handling  M(;PA  in  lab  control  setting, 
equating  to  .55  pers(jn  years."  BPPD 
Review  December  20,  1999. 

•  Potential  health  effects  -  "Based 
on  information  given,  there  are  no 
apparent  negative  effects  -  cited 
literature  on  B  Subtilis  indicate  and/or 
support  the  development  as  a  biological 
control  "  BPPD  Review  December  20, 
1999. 

•  Growih  parameters  -  "is  shown  to 
grow  at  all  tested  temperatures  (e.g.,  30, 
34,  37,  and  50  '<]).  The  enumeration 
shows  a  low  4.2  X  10"  cfu/g  at  37  "C 

to  a  high  6.0  x  10"  cfu/g  at  34  '€." 
BPPD  Review  December  20,  1999. 


b.  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  WDG 
(formulation): 

•  Acute  oral  LDvi  toxicity  in  rats  - 
"Toxic/limit  dose  greater  than  2.8  g/kg 
body  weight  (6.7  x  10'"  cfu/kg)  Toxicity 
Category  III  "  BPPD  Review  December 
20.  1999. 

•  Acute  dermal  LDmi  toxicity  in  rats 
-  "The  severity  of  irritation  persisted 
>72  h.  but  resolved  by  day  11.  No  deaths 
observed.  The  acute  dose  (LDso)  is 
greater  than  2,000  mg/kg  Dermal 
irritation  =  Toxicity  Category  II;  Dermal 
Toxicity  =  Toxicity  Category  III."  BPPD 
Review  December  20,  1999. 

•  Acute  inhalation  LCso  toxicity  in 
rats  (formulation)  -  "an  acute  inhalation 
medium  lethal  concentration  (LCso)  in 
male  and  female  rats  is  greater  than  0.93 
mg/L  Toxicity  Category  II."  IIT  Research 
Institute  (Document  2  of  this 
submission) 

•  Primary  eye  irritation  "no  corneal 
opacity,  and  no  signs  of  irritation  by  day 
7,  when  dosed  at  3.6  x  10'"  cfu/right 
eye/animal  Toxicity  Category  III."  BPPD 
Review  December  20,  1999. 

c.  The  inert  ingredients  contained  in 
the  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24 
formulation,  TAEGRO^'*^  are  all 
minimal  risk  (List  4). 

2.  Genotoxicity.  Subdivision  M 
Guidelines  do  not  require  the  conduct  of 
genotoxicity  studies  to  support  the 
registration  of  a  microbial  pest  control 
agent,  such  as  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24. 

3.  Reproductive  and  developmental 
toxicity.  Subdivision  M  Guidelines  do 
not  require  the  conduct  of  reproductive 
and  developmental  toxicity  studies  to 
support  the  registration  of  a  microbial 
pest  control  agent,  such  as  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24. 

4.  Subchronic  toxicity.  Subdivision  M 
Guidelines  do  not  require  the  conduct  of 
subchronic  toxicity  studies  to  support 
the  registration  of  a  microbial  pest 
control  agent,  such  as  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24. 

5.  Chronic  toxicity.  Subdivision  M 
Guidelines  do  not  require  the  conduct  of 
chronic  toxicity  studies  to  support  the 
registration  of  a  microbial  pest  control 
agent,  such  as  Bacillus  subtilis  var, 
amyloliquefaciens  strain  FZB24. 

According  to  Taensa,  Inc.,  sufficient 
data  exist  to  assess  the  hazards  of 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24-and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(c)(2),  for  the 
exemptions  from  the  requirement  of  a 
tolerance.  The  exposures,  including 
dietary  exposure,  and  risks  associated 
with  establishing  the  requested 
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exemption  from  the  requirement  of  a 
tolerance  follows. 

D.  Aggregate  Exposure 

Bacillus  subtilis  var. 
amyloliquefaciens  is  naturally  occurring 
and  widespread  in  the  environment. 
The  low  toxicity  and  non-pathogenicity/ 
infectivity  of  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  is 
demonstrated  by  the  data  siunmarized 
herein.  The  product  will  be  applied  as 
a  seed  treatment  and  via  incorporation, 
drenching,  spraying,  dipping, 
chemigation  and  hydroponics. 

1.  Dietary  exposure — o.  Food.  It  is  not 
anticipated  that  residues  of  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24  will  occur  in  treated  raw 
agricultural  commodities. 

b.  Drinking  water.  It  is  not  anticipated 
that  residues  of  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  will 
occur  in  drinking  water. 

2.  Non-dietary  exposure.  The 
potential  for  non-occupational,  non- 
dietary  exposure  to  the  general 
population  is  not  expected  to  be 
significant. 

E.  Cumulative  Exposure 

There  is  no  anticipated  potential  for 
cumulative  effects  of  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24  and 
other  substances  that  have  a  common 
mode  of  action. 

F.  Safety  Determination 

1.  U.S.  population.  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZBe4  is  a 
naturally  occurring  microorganism. 
Bacillus  subtilis  var.  amyloliquefaciens 
is  widespread  in  the  environment.  The 
low  toxicity  of  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  is 
demonstrated  by  the  data  siunmarized 
above.  Based  on  this  information,  the 
aggregate  exposure  to  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24 
over  a  lifetime  should  not  pose 
appreciable  risks  to  human  health. 
There  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24 
residues.  Exempting  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24 
from  the  requirement  of  a  tolerance 
should  be  considered  safe  and  pose 
insignificant  risk. 

2.  Infants  and  children.  The  toxicity 
and  exposiu-e  data  are  sufficiently 
complete  to  adequately  address  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
Bacillus  subtilis  var.  amyloliquefaciens 
strain  FZB24.  There  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 


exposure  to  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24 
residues. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

No  specific  tests  have  been  conducted 
with  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  to 
determine  whether  it  may  have  an  effect 
in  humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occurring 
estrogen  or  other  endocrine  effects. 
However,  it  is  not  likely  that  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24  would  have  estrogen  or 
endocrine  effects  because: 

•  It  is  a  naturally  occurring 
microorganism.  Bacillus  subtilis  is 
widespread  in  the  environment 

•  It  has  demonstrated  low 
mammalian  toxicity.  No  pathogenicity 
or  infectivity  was  observed  in  any  of  the 
tests  conducted  with  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24 

The  mechanism  by  which  Bacillus 
subtilis  var.  amyloliquefaciens  strain 
FZB24  controls  diseases  appears  to  be 
via  exudates  Bacillus  subtilis  var. 
amyloliquefaciens  strain  FZB24  does 
not  produce  toxins  or  antibiotics. 

H.  Existing  Tolerances 

No  tolerances  or  exemptions  from  the 
requirement  of  tolerance  have  been 
established  or  applied  for  domestically 
or  internationally  other  that  subject 
petition. 

/.  International  Tolerances 

No  maximum  residue  levels  have 
been  established  for  Bacillus  subtilis 
var.  amyloliquefaciens  strain  FZB24  by 
codex  Alimentarius  Commission. 
(PR  Doc.  02-26844  Filed  10-21-02;  8:45  ami 
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Proposed  Modification  of  and  Request 
for  Additional  Public  Comment  on  the 
General  National  Pollutant  Discharge 
Elimination  System  Permits  for  Log 
Transfer  Facilities  in  Alaska:  AK-G70- 
0000  and  AK-G70-1 000 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  modification 
of  and  request  for  additional  public 
comments  on  general  NPDES  permits 
for  log  transfer  facilities  in  Alaska. 

SUMIMARY:  The  Director,  Office  of  Water, 
EPA  Region  10,  provides  notice  of  and 
requests  public  comment  on  proposed 


modifications  of  the  two  general 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits  for 
Alaskan  log  transfer  facilities  (LTFs). 
which  include  log  storage  areas  (LSAs), 
that  were  issued  on  March  7,  2000  (65 
FR  11999):  NPDES  permit  no.  AK-G70- 
0000,  which  modifies  Clean  Water  Act 
(CWA)  section  404  dredge-and-fill 
permits  issued  to  LTFs  by  the  U.S. 
Army  Corps  of  Engineers  (ACoE)  prior 
to  October  22,  1985.  by  adding  CWA 
section  402  effluent  limitations  and 
conditions  to  those  permits,  and  NPDES 
permit  no.  AK-G70-1000.  which  may 
cover  all  other  log  transfer  facilities  in 
Alaska. 

The  EPA  issued  two  general  permits 
for  Alaskan  log  transfer  facilities  on 
March  7,  2000.  In  response  to  petitions 
to  review  the  permits  brought  by  the 
Natural  Resources  Defense  Council  and 
nine  other  petitioners,  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit, 
on  Februar\'  13.  2002.  ruled  that  the 
EPA  did  not  provide  adequate  notice  of 
and  opportunity  to  comment  on  the 
general  NPDESpermits  AK-G70-00U0 
and  AK-G70-1000  and  remanded  the 
permits  to  the  EPA  to  take  further 
comment  on  the  project  area  Zone  of 
Deposit  (ZOD)  authorized  by  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC).  and  subsequently 
included  in  the  final  permits  by  the 
EPA.  To  comply  with  the  Ninth 
Circuit's  order,  the  EPA  is  seeking 
public  comment  on  the  authorization  of 
a  "project  area"  zone  of  deposit  for 
trace,  discontinuous,  and  continuous 
coverage  in  the  general  permits. 

The  EPA  also  is  proposing  to  modif\- 
these  permits.  The  most  significant 
proposal  would  add  a  limit  on 
continuous  coverage  within  the  project 
area  zone  of  deposit,  but  would  retain 
the  project  area  zone  of  deposit  limit  for 
bark  and  woody  debris  for  trace, 
discontinuous,  and  continuous  coverage 
if  less  than  one  acre  and  less  than  10 
centimeters  in  depth.  This  notice  seeks 
comment  on  the  proposed  major 
modifications.  Finally,  the  notice 
describes  various  minor  modifications 
the  EPA  is  making  to  correct 
typographical  errors. 
DATES:  Interested  persons  may  submit 
written  comments  on  the  proposed 
modifications  to  general  NPDES  permits 
AK-G70-0000  and  AK-G70-1000  and 
on  the  project  area  zone  of  deposit  on 
or  before  December  23,  2002. 
ADDRESSES:  Comments  must  be  sent  tn 
the  attention  of  Alaskan  LTF  Public 
Comments,  EPA  Region  10  (OW-130). 
1200  Sixth  Avenue,  Seattle.  WA  98101. 
All  comments  should  include  the  name 
of  the  commenter.  a  concise  statement 
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of  the  comment,  and  the  relevant  facts 
upon  which  the  c:omment  is  based. 
FOR  FURTHER  INFORMATION  CONTACT:  The 

NPDES  Permits  Unit,  EP.A  Reginn  10 
Office  of  Water.  Seattle.  VVashini;tuii,  ,it 
(206)  55:?-0775 

SUPPLEMENTARY  INFORMATION:  Ceiier.il 
NPDES  permits  AK-C;7U-0()()()  dnd  AK- 
070-1000  regulate  the  discharge  of 
woodv  debris  (e.g..  bark  and  hrani  hes) 
at  log  transfer  facilities  (LTF's).  which 
include  log  storage  areas  (LSAs),  along 
the  Southeast  Alaskan  coast.  Woody 
debris  is  generated  in  the  transfer  of  the 
de-limbed  trunks  of  felled  trees  from 
upland  storage  lots  to  floating  hulding 
areas  The  agency  developed  numenms 
technical  documents  in  support  nf  the 
control  of  pollution  associateci  with  the 
transfer  and  storage  of  logs  (f'.t;  .  I'SEP.A 
1973,  The  Influence  of  Log  Handling  on 
Water  Qualitv:  ISEPA  1976,  Effects  of 
Log  Handling  and  Storage  on  Water 
Quality.  LSEP.-X  149H.  Ocean  Discharge 
Criteria  Evaluation  of  the  N'PDES 
General  Permit  for  Log  Transfer 
Facilities)  The  EPA  has  relied  further 
upon  supporting  research  from  other 
sources  (eij  .  Pease  1974.  Effects  ot  Log 
Dumping  and  Rafting  on  the  Marine 
Environmental  of  Southeast  .Maska; 
NMFS  197(),  Some  Effects  of  Log 
Dumping  on  Estuaries:  Citmlan  and  Ellis 
1979.  Effects  of  Wood  Wastt'  on  Sand- 
bed  Benthos:  Freese  and  O'Cllair  19H4, 
Response  of  the  Littlenec  k  (Ham  .uid  the 
Etiihle  Mussel  E.xposed  to  Decomposing 
Wood  Waste  from  d  Log  Transfer 
Facilitv:  I'SFS  19HH.  Relationship 
between  Bark  Loss  and  Log  Transtei 
Method:  [ackson  19Hh,  Eff.H  ts  ^.t  Hark 
Accumulation  on  Benthu.  Intauiia  at  .i 
Log  Transfer  Facility  in  Southeast 
Alaska). 

The  EPA.  together  with  the  State  of 
Alaska,  the  L'.S.  Armv  Corps  of 
Engineers,  the  National  Marine 
Fisheries  Service,  the  I'.S  Fish  and 
Wildlife  Service,  the  L'  S   Forest 
Service,  the  .Maskan  timber  iiulustr\ 
and  representatives  of  the  publu  . 
participated  in  the  Ci(nKrnor  of  .Maskas 
Alaska  Timber  Task  Force  ( ATTF')  to 
develop  guidelines  to  ( fintrol 
detrimental  impacts  of  LTFs  to  water 
quality,  aquatu  life,  and  habitat  The 
ATTF  issued  the    Log  Transfer  Fai  ilit\ 
Siting.  Construction.  Operations  and 


Monitoring/Reporting  Guidelines'  (1985 
hereafter,  "Ciuidelines  "),  The  ATTF 
recognized  that  I^TFs  impose  a  much 
greater  physical  stress  upon  the 
environment  than  chemical  stress  and 
accordingly  emphasized  protective- 
siting  and  operational  practices, 
supjiorted  by  nKjnitoring,  to  control 
pollution  and  impacts  to  the 
environment 

The  Project  Area  Zone  of  Deposit  for 
Bark  and  Woody  Debris 

The  EPA  has  tentatively  determined 
that  a  project  area  zone  of  deposit  for 
trace,  discontinuous,  and  continuous 
coverage  of  hark  and  woodv  debris  on 
the  seafloor  is  appropriate  because  the 
Alaska  Water  Quality  Standard  (AWQS) 
for  residues  is  zero.  The  inclusion  of 
iireas  of  trace  and  discontinuous  bark 
,!((  umulations  in  the  zone  of  dep(5sit 
authorized  under  the  AWQS  is 
consistent  with  prior  zones  of  deposit 
issued  for  LTF's  and  to  the  factual  reality 
of  how  bark  is  distributed  when 
discharged  from  LTFs.  Depositional 
patterns  of  bark  from  LTFs.  coupled 
with  existing  information  that  indicates 
that  environmental  harm  results  from 
complete  i:()verage.  but  not  trace  and 
discontinuous  coverage,  supports  the 
State  of  ,\laska  Department  of 
Environmental  (icmservat ion's 
Certificates  of  Reasonable  Assurance  im 
the  general  permits  which  authorized  a 
pro|e(  t  area  zone  of  df'posit  to  limit  all 
potential  aci  umulations  of  bark  and 
woodv  debris 

Pii'\ious  individual  LTF  permits 
I  niit.iiiifii  /ones  of  deposit  limited  to 
100  ..  (  nv.Tagi'  exceeding  both  one  acre 
in  size  and  a  thickness  greater  than  10 
centimeters  at  any  point  as  a  fixed  limit. 
However,  trace  and  discontinuous 
coverage,  although  known  to  occur,  was 
not  specifically  limited.  According  t(j 
the  ADEC;.  those  previous  LTF  zones  of 
deposit  did  not  recognize  and  address 
the  re,ilit\  that  the  deposits  of  bark  and 
other  woody  debris  include  a 
( luitinuum  from  trat.e  amounts  to  piles. 
Si'f  lulv  Z'-i.  1949  ADEC;  letter,  page  2. 
The  .M)EC  further  explained  that  under 
the  AWQS  no  accumulation  is  allowed. 
thus,  "to  authorize  an  acre  of 
I  ontinuous  (overage  while  ignoring  the 
thinner  deposits  that  surround  it  simply 


does  not  acknowledge  what  really 
occurs.  "  Page  2.  ADEC  July  29.  1999 
letter.  Based  on  existing  information,  a 
zone  of  deposit  for  trace,  discontinuous, 
and  continuous  bark  and  woody  debris 
covering  the  area  of  the  LTF  project  is 
protective  of  the  environment  as  long  as 
continuous  coverage  is  separately 
addressed.  The  ADEC  has  determined, 
in  the  present  permit  as  in  past  permits, 
to  address  the  accumulation  of 
continuous  bark  of  10  cm  thickness  to 
one  acre,  though  it  has  determined  that 
this  area  is  a  threshold  for  remediation 
in  lieu  of  a  limit  on  the  extent  of  the 
zone  of  deposit. 

In  accordance  with  the  Ninth  Circuit's 
Order,  the  EPA  is  seeking  comment  on 
this  issue. 

Proposed  Major  Modifications  to 
General  NPDES  Permits  AK-G7(M)000 
and  AK-G70-1000 

Major  modifications  are  proposed  for 
the  general  NPDES  permits.  Table  1 
below  summarizes  the  major 
modifications.  The  basis  for  the 
proposed  major  modifications  are 
contained  in  this  Notice.  Two  draft 
permits  containing  the  proposed 
modifications  are  available  for  public 
review. 

The  EPA  proposes  to  make 
substantive  changes  in  both  permits  to: 
(1)  Revise  the  authorization  process:  (2) 
.set  a  limit  on  the  area  of  continuous 
bark  deposit;  (,3)  revise  the  threshold  for 
revising  the  Pollution  Prevention  Plan 
for  controlling  bark  deposition;  and  (4) 
revise  the  monitoring  requirements 
pertaining  to  the  deposition  of  bark. 

The  proposed  major  modifications  to 
the  general  NPDES  permits  for  Alaskan 
LTFs  addresses  new  information 
received  in  implementing  the  general 
NPDES  permits,  and  contained  in  the 
Memorandum.  Final  Order  and  Final 
Decision  issued  on  May  10,  2002,  by  the 
Alaska  Department  of  Environmental 
Conservation  in  an  administrative 
appeal  of  the  State's  Section  401 
Certificates  of  Reasonable  Assurance  for 
the  general  NPDES  permits.  The 
Memorandum,  Final  Order  and  Final 
Decision  of  the  ADEC  upheld  the  State 
Certificates,  except  as  to  its  application 
to  discharges  in  impaired  waterbodies. 
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Table  1.— Proposed  Major  Modifications  of  General  NPDES  Permits  for  Auvskan  Log  Transfer  Facilities 

[Pursuant  to  40  CFR  122.62(a)] 


issue 


Section  and  page  ot 

final  NPDES  permit 

No.  AK-O70-0000  (3/ 

21/00) 


Under  ADEC  Order,  permit  coverage  and  au- 
thorization to  discharge  cannot  occur  with- 
out the  submittal  and  acceptance  of  a  No- 
tice of  Intent  to  be  Covered  (NOI)  or  Notifi- 
cation and  an  authorization  of  a  zone  of  de- 
posit by  the  ADEC. 


Under  ADEC  Order.  LTFs  located  in 
watertxxlles  impaired  for  bark  residues  can- 
not be  authorized  under  a  general  NPDES 
permit. 

In  view  of  the  new  bart<  surveys  and  informa- 
tion, the  threshold  of  1.0  acre  ot  100%  cov- 
erage at  a  thickness  greater  than  10  cm  at 
any  point  must  be  a  limit  in  order  to  protect 
the  AWQS. 

In  view  of  the  new  bari<  surveys  and  informa- 
tion, a  reduction  in  discharges  should  be 
addressed  in  the  Pollution  Prevention  Plan 
before  an  LTF  reaches  or  exceeds  the 
ADEC's  threshold  of  1 .0  acre  of  continuous 
coverage  of  bark  and  woody  debris  in  ex- 
cess of  10  cm  thickness  at  any  point  in 
order  to  prevent  an  exceedance  of  this  limit. 

f^onitoring  of  continuous  bark  deposition 
should  be  conducted  to  a  depth  of  - 100  ft, 
the  maximum  depth  of  'SCUBA  diving  with- 
out an  on-site  decompression  chamber' 
under  OSHA,  to  support  the  protection  of 
the  AWQS  and  to  be  consistent  with  state- 
wide SCUBA  monitoring.  Ji 


Section  and  page  of 

final  NPDES  permit 

No.  AK-G70-1000  (3/ 

21/00) 


Substance  of  modification 


I.A  (p.  1)  and  IV.E  (p.       IB  (p  1)  and  HIE  (p 
8).  5)  and  V.A  (p.  9) 


I.A(p.  1) 


I.A.3  (p.  3) 


I.B.13(p.  4).  VI.F(p 
18)  and  VI. I  (p.  18). 


I.E  (p.  5).  V.C.I  (p. 
11).  V.C.3(p.  11). 
and  V.C.5(p.  12) 


Delete  language  allowing  the  Director  of  EPA 
Region  10  Office  of  Water  to  cover  a  facil- 
ity without  an  NOI  or  Notification  and  add 
language  that  an  LTF  is  not  auttionzed  to 
be  covered  without  both  (1)  submittal  of  a 
complete  and  accurate  NOI,  and  |2)  State 
approval  for  coverage  and  authorization  ot 
a  zone  of  deposit  in  a  written  decision  doc- 
ument; delete  language  giving  the  ADEC 
option  to  rescind  the  zone  of  deposit  for  a 
permitted  facility 

C.I  (p.  4)  j  Delete  the  qualification    new    for  dischargers 

in  watert>odies  impaired  by  bark  residues 


IV.A.3(p  6) 


IV. B.I  h  (p.  7),  VII  F6 
(p.  23),  and  VII  I  (p. 
23). 


IV.E  (p.  9).  V.D.7(p. 
13).  VI.C.1  (p.  16) 
VIC  3  (p.  16)  and 
VI.C.5  (p.  17). 


Include  an  explicit  limit  that  the  continuous 
coverage  of  bark  at  a  thickness  greater 
than  10  cm  at  any  point  shall  not  exceed 
1.0  acre. 

Reduce  the  threshold  for  the  development 
and  implementation  of  pollution  prevention 
practices  to  control  bark  deposits  from  1  0 
A  to  0.75  A  and  apply  it  to  both  shore- 
based  and  off-shore  LTFs  in  AK-70-1000 
add  this  condition  to  AK-G70-0000 


Modify  the  maximum  depth  for  the  monitoring 
of  continuous  bark  deposits  from  60  tl 
mean  lower  low  water  to  100  fl,  without 
reference  to  mean  lower  low  water 


Since  the  general  NPDES  permits 
were  issued  in  2000,  the  EPA  has 
compiled  the  information  obtained  from 
LTFs  applying  for  coverage  under  the 
general  NPDES  permits  to  obtain  a 
better  understanding  of  the  industry. 
The  EPA  has  learned  that  56%  of  the 
facilities  seeking  coverage  under  the 
general  permits  have  less  than  0.25  acre 
of  continuous  bark  coverage  (i.e.,  100% 
bark  coverage  greater  than  10  cm  at  any 
point),  33%  have  0.25  to  1.0  acre  of 
continuous  coverage,  and  11%  have 
more  than  one  acre  of  continuous 
coverage.  Thus,  nine  out  often  LTFs 
applying  for  coverage  under  the  two 
general  NPDES  permits  have  less  than 
1.0  acre  of  continuous  bark 
accumulation.  In  addition,  71%  of  the 
applicant  LTFs  have  less  than  one  acre 
of  discontinuous  bark  coverage  (j.e., 
10%  to  99%  bark  coverage),  16%  have 
1.0  to  2.0  acres  of  discontinuous 
coverage,  and  12%  have  more  than  two 
acres  of  discontinuous  bark  coverage  of 
the  seafloor.  Again,  then  roughly  nine 
out  of  ten  LTFs  applying  for  coverage 


have  less  than  2.0  acres  of 
discontinuous  coverage.  The  EPA  also 
has  obtained  information  on  the 
patterns,  variations,  and  causes  of  bark 
deposition  in  time  and  space.  Based  on 
analysis  of  this  information,  indications 
are  that  eight  LTFs  have  continuous 
coverage  of  more  than  one  acre.  thus, 
likely  will  require  individual  permits 
with  site-specific  assessments  in  order 
to  receive  an  NPDES  authorization  to 
discharge. 

The  first  proposed  change  in  the 
general  NPDES  permits  relates  to  the 
State's  Final  Decision.  The  ADEC  has 
established  a  process  for  analyzing 
applicability  of  the  antidegradation  and 
zone  of  deposit  provisions  for  LTFs  that 
seek  authorization  under  the  general 
permits.  That  process  was  upheld  in  the 
Final  Decision.  EPA  is  proposing  to 
modify  the  general  permits  to  delete  the 
provision  that  the  Director  of  the  EPA 
may  cover  an  LTF  even  if  the  discharger 
has  not  submitted  an  NOI  or 
Notification.  These  deletions  occur  at 
permit  sections  I.A  (p.  1)  and  IV.E  (p.  8) 


of  AK-G70-0000  and  sections  IB  (p.  1). 
IIl.E  (p.  5)  and  V.A  (p.  9)  of  AK-G70- 
1000.  as  indicated  in  Table  1  (above). 
The  second  proposed  change  is  also 
necessary  to  implement  the  ruling  in  the 
State  Final  Decision.  The  Final  Decision 
held  that  a  general  permit  cannot  be 
used  to  authorize  discharges  in  a 
waterbodv  listed  as  impaired  under 
CWA  section  303(d),  33  L'.S.C.  1313(d) 
Under  AK-G70-1000.  'new' 
dischargers  could  not  be  authorized  to 
discharge  into  waterbodies  listed  as 
impaired  under  either  section  303(d)  or 
section  305(b).,  Under  today's  proposal. 
no  dischargers,  whether  new  or  existing, 
could  be  authorized  to  discharge  into 
waterbodies  listed  as  impaired  for 
residues  under  either  section  303(d)  or 
section  305(b).  The  deletion  of  the  term 
"new"  occurs  at  permit  section  III.C.l 
(p.  4)  of  AK-G70-1000.  as  indicated  in 
Table  1  (above).  General  permit  AK- 
G70-0000  does  not  include  any 
restriction  concerning  discharges  into 
impaired  waterbodies.  but  would  be 
modified  to  specify  that  no  discharge  of 
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pollutants  from  the  facility  is  authorized 
under  the  permit  until  the  ADEC 
completes  its  analysis  and  authorizes 
the  project  area  zone  of  deposit  That 
modification  to  general  permit  AK- 
G70-0000  will  occur  in  section  I. A  (p. 
1). 

The  third  proposed  change  is  based 
on  dive  surveys  of  bark  deposition  at 
applicant  LTFs.  According  to  these 
surveys,  eight  facilities  have  continuous 
bark  deposits  that  exceed  one  acre  and 
four  of  these  LTFs  have  continuous  bark 
deposits  that  exceed  2.0  acres.  The 
recent  dive  surveys  indicate  that  the 
area  of  discontinuous  bark  coverage  at 
these  eight  LTFs  ranges  from  0  4  to  10.4 
acres  and  that  bark  deposits  at  some 
LTFs  have  increased  by  more  than  two 
acres  in  one  vear.  Under  section 
301(b)(1)(C)  of  the  Clean  Water  .\ct, 
NPDES  permits  must  include  anv 
limitations,  standards,  or  other  permit 
conditions  necessary  to  comply  with  or 
implement  water  qualitv  standards.  33 
U.S.C.  1311(b)(1)(C)  and  40  CFR 
122.44(d).  The  EPA  has  tentatively 
determined  that  a  limit  on  continuous 
coverage  of  bark  and  woody  debris  on 
the  seafloor  within  the  project  area  of  a 
LTF  is  needed  to  meet  water  quality 
standards  and  prevent  unreasonable 
degradation  of  the  marine  environment 
The  modified  general  permits,  as 
proposed,  include  an  explicit  limit  on 
continuous  coverage  of  the  seafloor  at 
section  III. A  3  (p.  3)  of  AK-G70-0000 
and  section  IV  A. 3  (p  6)  of  AK-G70- 
1000.  as  indicated  in  Table  1:  "a 
permittee  shall  not  e.vceed  1.0  acre  of 
continuous  coverage  of  the  seafloor  by 
100%  bark  and  woody  debris  with  a 
thickness  of  10  cm  or  greater  at  any 
point."  A  permit  limit  in  the  general 
NPDES  permits  for  continuous  coverage 
will  ensure  that  levels  of  bark  and 
woody  debris  accumulating  on  the 


seafloor  which  present  the  most 
potential  for  environmental  harm  will 
not  occur  during  the  term  of  the  permit. 
The  Guidelines  provide  that  at  one  acre 
of  continuous  coverage  regulatory 
discretion  to  require  cleanup  is 
appropriate.  The  general  NPDES  permits 
include  siting  criteria  and  operational 
practices  for  log  transfer  facilities  that 
reduce  the  discharge  of  bark  and  wood 
debris  from  LTFs.  The  EPA's 
information  indicates  that,  for  a  majority 
of  the  operating  LTFs.  these  conditions 
and  practices  successfully  limit 
accumulations  of  bark  and  woody  debris 
to  under  one  acre  of  continuous 
coverage  and  less  than  10  centimeters  in 
depth.  Moreover,  previous  individual 
LTF  permits  limited  continuous 
coverage  to  one  acre  and  10  centimeters 
in  depth,  thus,  it  may  be  backsliding  to 
eliminate  that  limit  as  to  those  facilities. 

Under  the  current  permits,  the 
permittee  is  required  to  develop  and 
implement  additional  practices  through 
revisions  to  its  Pollution  Prevention 
Plan  if  its  continuous  coverage  reaches 
one  acre  in  size.  The  fourth  change  the 
EPA  is  proposing  would  lower  the 
threshold  for  the  need  of  a  permittee  to 
revise  its  Pollution  Prevention  Plan 
from  one  acre  to  .075  of  an  acre.  thus, 
before  a  permittee  reaches  the  permit 
limit  of  one  acre  of  continuous  coverage. 
This  proposed  modification  has  the 
same  basis  as  the  third  proposed 
modification  discussed  above.  The 
reduction  of  the  threshold  from  1.0  acre 
to  0  75  acre  occurs  at  permit  sections 
III.B.13  (p.  4),  VI.F  (p.  18)  and  VI. I  (p. 
18)  of  AK-CwO-OOOO  and  sections 
IV.B.l.h  (p.  7).  VII. F.6  (p.  23)  and  VIM 
(p.  23)  of  AK-G70-1000.  as  indicated  in 
Table  1  (above). 

The  fifth  change  in  the  permits  would 
modifv  the  monitoring  requirements 
based  on  the  bark  survevs  indicating 
that  continuous  bark  deposition  has 


been  observed  at  depths  of  -  60  ft 
MLLW  at  a  number  of  facilities  and 
undoubtedly  extends  into  deeper  water. 
The  EPA  has  tentatively  determined  that 
a  more  accurate  assessment  of  bark 
deposition  at  LTFs,  specifically  the 
continuous  coverage,  requires  that  the 
monitoring  of  bark  deposits  extend  out 
to  -  100  feet  in  depth.  The  100  foot 
depth  is  the  limit  for  commercial  scuba 
diving  without  an  on-site  compressor 
that  has  been  set  by  the  U.S. 
Occupational  Safety  and  Health 
Administration.  The  AWQS  criteria  of 
"no  residues  on  the  bottom"  applies  to 
any  depth  of  water  in  the  State  of 
Alaska.  Given  the  standard  and  given 
the  proposed  limit  of  one  acre  of 
continuous  coverage,  the  EPA  is 
proposing  to  require  that  the  maximum 
depth  for  bark  monitoring  for 
continuous  coverage  of  bark  be  - 100 
feet,  rather  than  -  60  feet.  The  permit 
modifications  occur  at  sections  III.E  (p. 
5).  V.C.I  (p.  11),  V.C.3  (p.  11)  and  V.C.5 
(p.  12)  of  AK-G70-0000  and  sections 
rV.E  (p.  9),  V.D.7  (p.  13),  VI.C.l  (p.  16), 
VI.C.3  (p.  16)  and  VI.C.5  (p.  17)  of  AK- 
G70-1000.  as  indicated  in  Table  1 
(above). 

In  accordance  with  40  CFR  122.62. 
EPA  is  seeking  comment  on  the 
proposed  modifications  discussed 
above.  Only  the  conditions  to  be 
modified  are  being  reopened  by  the 
draft  permits,  and  public  comment  is 
only  being  sought  on  the  proposed 
modifications.  See  40  CFR  124.5. 

Proposed  Minor  Modifications  to 
General  NPDES  Permits  AK-G70-0000 
and  AK-G70-1000 

The  following  minor  modifications 
will  be  made  to  the  general  permits.  In 
accordance  with  40  CFR  122.63(a).  no 
comment  is  being  requested  on  these 
modifications. 


Table  2.— Minor  Modifications  of  General  NPDES  Permits  for  Alaskan  Log  Transfer  Facilities 

(Pursuant  to  40  CFR  122.63(a)— Typographical  Errors) 


Issue 


Section  and  page  of 

final  NPDES  permit 

No   AK-G70-000G  (3/ 

21/00) 


Section  and  page  of 

final  NPDES  permit 

No  AK-G70-1000(3/ 

21/00) 


No  provision  is  made  tor  written  federal  per-     Not  applicat)<e 
mission  to  operate  and  discharge  m  national 
wildemess  areas  and  monuments 

The  spelling  of    affect"  is  incorrect  Not  applicable 


Request  for  a  waiver  to  discharge  m  an  ex 
eluded  area  is  limited  to  the  areas  not  meet- 
ing the  Alaska  Timber  Task  Force  Guide- 
lines and  does  not  apply  to  either  Pro- 
tected Water  Resources  and  Special  Habi- 
tats' or    Impaired  Waterbodies". 


Not  applicable 


IDA  5  (p  3) 

III  AS  (p  3) 
III.D(p  5)  .. 


Provide  for  the  "wntten  fjermission  from  the 
appropnate  official  of  the  management 
agency"  to  discharge  in  a  national  wilder- 
ness area  and  monument. 

Correct  typographical  error  such  that  "affect" 
IS  spelled  correctly. 

Clarify  that  the  opportunity  to  request  a  waiv- 
er of  the  exclusion  from  discharge  is  Hmited 
to  the  category  "Areas  not  Meeting  the 
Alaska  Timber  Task  Force  Guidelines"  by 
changing  the  caption  of  the  section  appro- 
priately. 


TABLE  2.— Minor  Modifications  of  General  NPDES  Permits  for  Alaskan  Log  Transfer  Facilities— Continued 

(Pursuarit  to  40  CFR  122.63(a)— Typographical  Errors) 


Issue 


Section  and  page  of 

final  NPDES  pemnit 

No.  AK-G70-0000  (3/ 

21/00) 


Section  and  page  of 

final  NPDES  permit 

No.  AK-G70-1000(3/ 

21/00) 


Substance  of  Modification 


The  acronym  "ZOD"  is  without  refererKe  to 
ADEC's  Zone  of  Deposit. 

Enumeration  of  the  section  addressing  the 
contents  of  Bark  Monitoring  and  Reporting 
is  incorrect. 

The  50  and  100  ft  transect  increments  are  not 
consistent  with  the  ADEC  certification. 

Necessity  of  providing  information  on  ACoE's 
Section  404  permit  within  a  Notice  of  Intent 
to  be  Covered  under  a  general  NPDES  per- 
mit (NOI)  is  unclear. 

Enumeration  of  the  section  addressing  the 
contents  of  the  Pollution  Prevention  Plan  is 
incorrect. 

Enumeration  of  the  section  addressing  the  Ef- 
fectiveness of  the  Pollution  Prevention  Plan 
is  incorrect. 

"Continuous"  and  "discontinuous"  throughout 
both  permits  are  misspelled. 


Not  applicable 


V.C.6(p.  14) 


V.C.5  (p.  12) 


Not  applicable 


VI.F  (p.  17) 


E  (p.  5) 


Not  applicat)le 


VI.C.5  (p.  18) 


V.D.4(p.11) 


VII. F  (p.  23) 


VII. I  (2nd  occurrence)      Not  applicable 
(P-  19).  I 


Throughout  permit  Throughout  permit 


Make  an  editonal  addition  of  the  Zone  of 
Deposit"  in  conjunction  with  the  use  of  the 
acronym  "ZOD". 

Correct  typographical  error  such  that  (il  be- 
comes "h"). 

Modify  the  distance  between  bark  monitonng 

stations  along  a  transect  from  50  and  100 

ft  intervals  to  15  ft  intervals 
Make  the  provision  of  information  pertaining 

to  the   ACoE   permit   name,   numtier  and 

date  of  issuance  mandatory  for  the  NOI  by 

deleting  the  term  "if  applicable" 
Correct  typographical  error  such  that  number 

1  of  1   is  removed  and  letters    a"  though 

[a=f]  become  "1  through  6" 
Correct  typographical  error  such  that    VII  I" 

becomes  "VII  J". 


Correct      typographical      error 
"...tinous"  becomes  "    tinuous 


such     that 


Administrative  Record:  The  two  draft 
general  NPDES  permit  nos.  AK-G70- 
0000  and  AK-G7D-1000,  and  this 
Federal  Register  Notice  are  available  for 
inspection  and  copying  at  six  locations: 
(a)  EPA-Juneau,  709  West  9th  Street, 
Room  223 A;  (b)  ADEC-Juneau,  410 
Willoughby  Avenue,  Suite  200;  (c)  EPA- 
Anchorage,  222  West  7th  Avenue,  Room 
19;  (d)  ADEC-Anchorage,  555  Cordova 
Street;  (e)  ADEC-Ketchikan,  540  Water 
Street;  and  (f)  EPA-Seattle,  1200  Sixth 
Avenue,  10th  floor  library.  These 
documents  are  also  available  on  EPA 
Region  lO's  Internet  site  at  http:// 
www.epa.gov/rlOearth/.  The 
administrative  record  for  the  proposed 
modifications  reflected  in  the  draft 
general  NPDES  permits  AK-G70-0000 
and  AK-G70-1000  and  the  project  area 
zone  of  deposit  can  be  reviewed  in 
EPA's  Seattle  Office,  1200  Sixth 
Avenue,  13th  Floor. 

Dated:  October  11.2002. 
Randall  F.  Smith, 
Director.  Office  of  Water.  Region  10. 
|FR  Doc.  02-26846  Filed  10-21-02;  8:45  am] 

BILUNG  CODE  6S60-50-P 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

Final  Information  Quality  Guildelines 
and  Discussion  of  Comments 

agency:  Office  of  National  Drug  Control 
Policy. 


ACTION:  Publication  of  final  Information 
Quality  Guidelines  and  discussion  of 
comments. 

SUMMARY:  The  Office  of  National  Drug 
Control  Policy  (ONDCP)  is  publishing 
its  final  Information  Quality  Guidelines. 
These  Information  Quality  Guidelines 
describe  ONDCP's  predissemination 
information  quality  control  and  an 
administrative  mechanism  for  requests 
for  correction  of  information  publicly 
disseminated  by  ONDCP.  The 
Information  Qualitv  Guidelines  are  also 
posted  on  ONDCP's  Web  site:  http:// 
www.  whitehousedrugpolicy.gov. 

DATES:  ONDCP's  predissemination 
review  applies  to  information  first 
disseminated  by  ONDCP  on  or  after 
October  1,  2002.  ONDCP's 
administrative  mechanism  for  correcting 
information  that  ONDCP  disseminates 
applies  to  information  that  ONDCP 
disseminates  on  or  after  October  1 . 
2002,  regardless  of  when  ONDCP  first 
disseminated  the  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Terry  S.  Zobeck  of  the  Office  of 
Plaiming  and  Budget.  Office  of  National 
'  Drug  Control  Policy  (ONDCP). 
Washington.  DC  20503.  Telephone  (202) 
395-6700  or  e-mail  to: 
on  dcp .  info  .gu  ide@n  cjrs .  org. 

SUPPLEMENTARY  INFORMA"nON:  The  Office 
of  National  Drug  Control  Policy 
publishes  these  final  guidelines  in 
accordemce  with  the  Guidelines  for 
Ensuring  and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 


Information  Disseminated  by  Federal 
Agencies  ("Government-wide 
Guidelines")  published  in  interim  final 
form  bv  OMB  in  the  Federal  Register  in 
Volume  66.  No.  189  at  49718  on  Friday. 
September  28.  2001,  and  in  final  form 
in  Volume  2.  No.  67  at  8452  on  February 
22.  2002.  These  published  guidelines 
were  issued  pursuant  to  section  515  (jf 
the  Treasur\'  and  General  Government 
Appropriations  Act  for  FY2001  (Pub,  L. 
106-554;  HR  5658). 

ONDCP  published  a  notice  of 
availability  for  proposed  information 
qualitv  guidelines  in  the  Federal 
Register  on  June  6,  2002  (67  FR  38959). 
ONDCP  amended  its  proposed 
guidelines  to  reflect  guidance  provided 
to  all  the  agencies  in  a  Memorandum 
from  John  D.  Graham  for  the  President's 
Management  Council.  "Agency  Draft 
Information  Quality  Guidelines'  (June 
10.  2002)  ("June  10  Memorandum")  and 
a  Memorandum  from  John  D.  Graham  to 
the  President's  Management  Council. 
"Agency  Final  Information  Quality 
Guidelines"  (September  5.  2002) 
("September  5  Memorandum").  These 
memoranda  are  available  on  OMB's  Web 
site:  http://i\-ww.whitehouse.gov/omb/ 
inforeg/infopoltech.html.  ONDCP  also 
received  public  comments  from  two 
non-governmental  organizations. 
Citizens  for  Sensible  Safeguards  and  the 
Center  for  Regulatory  Effectiveness 
which  were  helpful  in  clarif>'ing 
ONDCP's  guideliaes.  A  summary  of 
significant  amendments  to  the  proposed 
guidelines  follow,  in  order  of  the  text, 
followed  by  ONDCP's  discussion  of 
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specific  comments  received  and 
ONfDCPs  final  Information  Quality 
Guidelines. 

Summary  of  Significant  Amendments 

In  the  introducton,-  paragraph  to  these 
guidelines,  ONDCP  establishes  these 
guidelines  as  its  performance  standard, 
as  called  for  at  page  7  of  the  [une  10 
Memorandum 

In  a  new  paragraph  I. A. 6,  ONDCP 
adds  more  specific  language  involving 
the  dissemination  of  influential 
scientific,  financial,  or  statistical 
information  (SVeJune  10 
Memorandum,  page  9;  Government- 
wide  Guidelines,  paragraph  V.b.ii.B). 

ONDCP  clanfiea  its  predissemination 
review  procedures  in  renumbered 
paragraph  I. A. 7. 

In  a  new  paragraph  I  A  9.  ONDCiP 
links  its  clearance  of  proposed 
collections  of  information  under  the 
Paperwork  Reduction  Act  with  ongoing 
implementation  of  these  information 
quality  guidelines  (See  June  10 
Memorandum,  p.  10). 

In  paragraph  II.  1.  ONDCP  stresses  that 
the  person  seeking  correction  of 
information  has  the  burden  of  proof 
with  respect  to  the  necessity  for 
correction  as  well  as  with  respect  to  the 
type  of  correction  requested.  {See  ]unc 
10  Memorandum,  page  11)  In  addition. 
ONDCP  adds  a  description  of  the  kinds 
of  information  that  a  person  seeking 
correction  of  information  needs  to 
provide  to  help  meet  that  burden  of 
proof 

In  paragraph  II. 9,  ONDCP  points  out 
that  if  it  needs  to  extend  the  time  it  will 
take  to  notify  the  person  seeking 
correction,  it  will  provide  a  reasoned 
basis  for  the  extension  and  an  estimated 
decision  date.  [See  September  5 
Memorandum.  Appendix,  topic  lA)). 

In  a  new  paragraph  II  10.  t)N'DCP 
adds  a  provision  stating  that  requests  for 
correction  of  information  will  be 
considered,  in  cases  where  ONDCP 
disseminates  information  for  public 
comment,  prior  to  disseminating  the 
final  ONDCP  product  if  ( 1 )  an  earlier 
response  would  not  unduly  delay 
dissemination  of  the  ONDCP  product; 
and  (2)  the  requestor  had  shown  a 
reasonable  likelihood  of  suffering  actual 
harm  from  the  dissemination  if  the 
correction  were  not  made  until 
dissemination  of  the  final  ONDCP 
product.  (See  September  5 
Memorandum,  Appendix,  topic  (2)). 

In  paragraph  III  3,  ONTDCP  points  out 
that  if  it  needs  to  extend  the  time  it  will 
take  to  notify  the  person  seeking 
reconsideration  of  an  ONDCP  response 
to  a  request  for  correction,  it  will 
provide  a  reasoned  basis  for  the 
extension  and  an  estimated  decision 


date.  (See  September  5  Memorandum. 
.\ppendix.  topic  (3)). 

In  paragraph  IV. 2.  ONDCP  modifies 
the  exemption  ft)r  a  press  release  to 
provide  that  the  information  in  the  press 
release  has  been  previously 
disseminated  by  ONDCP  or  another 
Federal  agency  in  compliance  with  the 
Government-wide  Guidelines  or  the 
these  ONDCP  guidelines.  (See  June  10 
Memorandum,  page  4). 

In  paragraph  IV.4,  ONDCP  deletes 
from  the  exclusion  from  the  definition 
of  "information"  the  provision  referring 
to  statements  that  may  reasonably  be 
expected  to  become  the  subject  of 
litigation.  (See  June  10  Memorandum, 
page  5). 

Otherwise,  the  ONDCP  amendments 
were  technical  and  conforming  textual 
edits,  designed  to  clarif\'  the  ONDCP 
guidelines  and  conform  them  to  the 
Government-wide  Guidelines. 

Discussion  of  Comments 

t3NDCP  received  lengthy  comments 
from  two  organizations:  Citizens  for 
Sensible  Safeguards  (CSS)  and  the 
Center  for  Regulatory  Effectiveness 
(CRE).  The  comments  are  summarized 
below  followed  by  ONDCP's  discussion 
of  each  comment. 

General  Comments 

CSS  commented  that  ONDCP's 
Information  Quality  Guidelines  should 
not  inhibit  public  access  to  government 
information  nor  interfere  with  existing 
rulemaking  processes.  ONDCP  Agrees. 

CSS  commented  that  the  Data  Quality 
.\ct  does  not  alter  the  substantive 
mandates  and  primary  missions  of 
0N[X:P  ONDCP  Agrees. 

Regarding  interpretation  and 
implementation  of  the  Data  Quality  Act, 
both  CSS  and  CRE  submitted  comment. 
CSS  commented  that  OMB's  guidance 
goes  beyond  what  is  statutorily  required 
and  that  ONDCP  should  look  beyond 
OMB  guidelines  to  the  Data  Quality  Act 
itself  in  determining  the  scope  and 
components  of  its  guidelines.  CRE 
advocated  that  OMB  does  not  have 
discretion  to  exempt  categories  of 
information  from  implementation  of  the 
Data  Quality  Act.  ONDCP's  response  to 
both  comments  is  the  same;  Legislative 
interpretation  is  within  the  discretion  of 
the  agency  Congress  has  charged  with 
implementation,  in  this  case,  OMB. 
ONDCP  defers  to  OMB's  interpretation 
and  implementation  of  the  Data  Quality 
Act. 

CSS  commented  that  ONDCP  should 
consider  the  benefits  of  timely 
dissemination  in  carrying  out  its  core 
mission.  While  this  comment  exceeds 
the  scope  of  ONDCP's  proposed 
Information  Quality  Guidelines.  ONDCP 


does  value  timely  dissemination  of 
information  in  carrying  out  its  core 
mission. 

CSS  commented  that  ONDCP  should 
retain  maximum  flexibility  in 
implementing  guidelines  and  err  on  side 
of  the  public's  right  to  know.  ONDCP 
agrees  and  feels  that  its  final  guidelines 
strike  the  proper  balance  between  the 
public's  right  to  know  and  flexibility  in 
implementation  that  ONDCP  has 
retained. 

CRE  commented  that  ONDCP  should 
adopt  data  quality  as  a  Performance 
Goal  in  its  Performance  Plan  under  the 
Government  Performance  and  Results 
Act.  ONDCP  has  adopted  data  quality  as 
a  Performance  Goal  as  reflected  in  the 
introduction  to  its  final  Information 
Quality  Guidelines. 

CRE  commented  that  ONDCP's 
guidelines  must  comply  with  OMB's 
interagency  Data  Quality  guidelines. 
ONDCP  has  adopted  OMB's  guidelines. 

Both  CSS  and  CRE  commented  that 
ONDCP  should  be  required  to  correct 
information  disseminations  covered  by 
its  guidelines.  ONDCP  agrees  as 
provided  in  section  II  paragraphs  6 
though  10  of  its  final  guidelines. 

CSS  commented  that  ONDCP  should 
include  a  statement  to  the  effect  that  its 
guidelines  are  not  judicially  reviewable 
and  do  not  provide  any  new 
adjudicatory  authority.  ONDCP  has 
included  a  statement  in  section  IV 
paragraph  2  of  its  final  guidelines, 
which  states:  These  guidelines  do  not 
impose  any  additional  requirements  on 
agencies  during  adjudicative 
proceedings  and  do  not  provide  parties 
to  such  adjudicative  proceedings  any 
additional  rights  of  challenge  or  appeal. 

Comments  Regarding  Information 
Reliability 

CSS  commented  that  ONDCP  should 
further  build  mechanisms  into  the  data 
collection  process  that  flag  errors  before 
data  is  submitted  to  ONDCP.  ONDCP's 
final  guidelines  do  include  processes  to 
verify  data  it  receives  from  other  sources 
in  section  I  part  A.  Paragraph  A.l.  states 

"ONDCP  is  committed  to  disseminating 
reliable  and  useful  information.  Before 
disseminating  information.  ONDCP  staff 
and  officials  should  subject  such  draft 
information  to  an  extensive  review 
process.  It  is  the  primary  responsibility 
of  the  particular  ONDCP  Office 
(hereafter  collectively  referred  to  as 

'Lead  Component")  drafting 
information  intended  for  dissemination 
to  pursue  the  most  knowledgeable  and 
reliable  sources  reasonably  available  to 
confirm  the  objectivity  and  utility  of 
such  information."  Paragraph  A. 2. 
continues  "Much  of  the  information 
ONDCP  disseminates  consists  of  or  is 
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based  on  information  submitted  to 
ONDCP  by  other  Federal  Government 
Agencies.  ONDCP  expects  that  agencies 
will  subject  information  submitted  to 
ONDCP  for  purposes  of  public 
dissemination  to  adequate  quality 
control  measures.  In  drafting  the 
material  to  be  disseminated,  the  Lead 
Component  should  review  and  verify 
the  data  submitted  by  the  agencies,  as 
necessary  and  appropriate.  ONDCP  also 
originates  information  based  on 
research,  assessments,  and  other  efforts 
supporting  drug  policy  development. 
The  Lead  Component  should  review 
and  verify  the  data,  as  necessary  and 
appropriate.  *   *  *  Each  Component 
that  disseminates  information  should 
maintain  verification  files  of  materials 
that  it  originates."  Section  I.A. 
concludes,  stating:  "ONDCP  will 
maximize  the  quality  of  information  it 
disseminates,  in  terms  of  objectivity  and 
utility,  first  by  looking  for  input  from  a 
range  of  sources  and  perspectives,  to  the 
extent  practicable  under  the 
circumstances,  and  second  by  subjecting 
draft  materials  to  a  review  process 
involving  as  many  Components  and 
offices  as  may  be  in  a  position  to  offer 
constructive  input,  as  well  as  other 
offices  within  the  Executive  Office  of 
the  President  and  other  government 
agencies." 

CRE  commented  that  ONDCP's 
guidelines  should  exclude  bias  from  risk 
assessment.  ONDCP  does  not  perform 
risk  assessment.  ONDCP  has  therefore 
adopted  OMB's  guidelines  defining 
"objectivity"  to  mean  that  information 
be  "unbiased"  without  reference  to 
elimination  of  bias  in  risk  assessment. 

Both  CSS  and  CRE  submitted 
comments  regarding  adoption  of  the 
science  quality  and  risk  assessment 
standards  contained  in  the  Safe 
Drinking  Water  Act.  CRE  advocated  that 
ONDCP's  guidelines  should  adopt  the 
science  quality  and  risk  assessment 
standards  contained  in  the  1996 
amendments  to  the  Safe  Drinking  Water 
Act,  while  CSS  expressed  three  cautions 
regarding  the  use  of  peer  review  in 
relation  to  risk  assessment  consistent 
with  the  Safe  Drinking  Water  Act. 
ONDCP's  final  guidelines  do  not 
address  the  Safe  Drinking  Water  Act  or 
risk  assessment  because  ONDCP  does 
not  perform  risk  assessment. 

CRE  commented  that  ONDCP's 
guidelines  should  adopt  the 
requirement  contained  in  OMB's 
guidelines  of  robustness  checks  for  data, 
models,  or  other  information  that 
ONDCP  caimot  disclose,  but  which  are 
material  to  information  ONDCP  does 
disclose.  ONDCP  has  adopted  OMB's 
guidelines  as  reflected  in  section  I. 
paragraph  A.  6  of  its  final  guidelines. 


CRE  commented  that  ONDCP's 
guidelines  should  generally  prohibit  the 
use  of  third-party  proprietary  models, 
unless  no  other  option  is  available  and 
OMB  concurs.  When  no  other  option  is 
available.  CRE  advocates  that  ONDCP's 
guidelines  should  explain  in  detail  what 
"especially  rigorous  robustness  checks" 
will  be  applied  to  third-party 
proprietary  models  and  explain  how  the 
public  will  be  notified  of.  and  permitted 
to  comment  upon,  these  "robustness 
checks".  Section  I  paragraph  5  of 
ONDCP's  final  guidelines  adopt  OMB's 
requirement  that  influential  scientific 
information  be  reproducible.  Section  I 
paragraph  5  also  provides  that  "In 
situations  where  public  access  to  the 
data  will  not  occur,  the  Lead 
Component  should  apply  especially 
rigorous  robustness  checks  and 
document  what  checks  were 
undertaken". 

Comments  Regarding  Coverage  of 
Guidelines 

CRE  commented  that  ONDCP's 
guidelines  must  apply  to  information 
being  disseminated  on  or  after  October 
1 .  regardless  of  when  the  information 
was  first  disseminated  as  explicitly 
enumerated  in  OMB's  guidelines. 
ONDCP  has  adopted  OMB's  guideline. 

CSS  commented  that  ONDCP  should 
detail  and  expand  on  the  types  of 
information  and  methods  of 
dissemination  that  are  not  covered  by  its 
guidelines.  ONDCP  agrees  as  reflected 
in  its  final  guidelines  in  section  IV 
paragraph  2  defining  "Dissemination" 
and  paragraph  4  defining  "Information". 

CRE  commented  that  ONDCP's 
guidelines  should  not  exclude 
rulemaking  records.  ONDCP's 
guidelines  do  not  exclude  rulemaking 
records. 

Both  CSS  and  CRE  commented 
regarding  third  party  information 
submitted  to  ONDCP.  CSS  commented 
that  ONDCP  should  clearly  state  that  its 
guidelines  apply  only  to  information 
disseminated  by  ONDCP  and  not  when 
ONDCP  is  merely  acting  as  a  conduit  of 
information.  CRE  advocated  that  when 
ONDCP  uses,  relies  on.  or  endorses 
third  party  information,  the  agency  itself 
should  have  the  burden  of  ensuring  that 
the  information  meets  the  quality, 
objectivity,  utility,  and  integrity 
standards  required  by  its  data  quality 
guidelines.  ONDCP  agrees  as  reflected 
in  section  IV  paragraph  2  of  its  final 
guidelines:  "Dissemination  does  not 
include  the  pass-through  of  public 
filings  or  other  information  received 
from  third-parties  by  ONDCP  and  made 
available  for  public  review  through 
Arebsite  posting  or  other  means,  without 
ONDCP's  official  endorsement  of  its 


content.  However,  these  guidelines  may 
apply  to  third-party  information 
adopted  or  endorsed  by  ONDCP.  or  used 
to  formulate  guidance  or  other  ONDCP 
decision  or  position". 

CRE  commented  that  ONDCP's 
guidelines  should  use  OMB's  definition 
of  "affected  persons".  ONDCP  has 
adopted  OMB's  definition  in  section  IV. 

Both  CSS  and  CRE  commented 
regarding  the  definition  of  "influential  ". 
CSS  advocated  that  ONDCP  narrowly 
define  "influential  information", 
employing  a  high  threshold  for 
coverage. 

CRE  advocated  that  ONDCP  should 
adopt  the  definition  of  "influential" 
contained  in  OMB's  guidelines. 
ONDCP's  final  guidelines  adopt  OMB's 
definition  of  "influential  "  in  section  IV 
peiragraph  3. 

Conunents  Regarding  Requests  for 
Correction 

CRE  commented  that  ONDCP's 
guidelines  should  set  an  appropriate, 
specific  timeframe  for  agency  decisions 
on  information  correction  petitions. 
ONDCP's  final  guidelines  provide  a  60 
day  timeframe  in  section  II  paragraphs 

5,  8,  and  9. 

CRE  commented  that  ONDCP's 
guidelines  should  specify'  a  party 
responsible  for  acting  on  information 
correction  petitions.  ONDCP's  agrees 
and  specifies  the  Chief  of  Staff  or  their 
designee  in  section  II  of  its  final 
guidelines. 

CSS  commented  that  ONDCP  should 
clearly  state  that  the  burden  of  proof  lies 
squarely  with  the  requester.  ONDCP 
agrees  and  has  explicitly  stated  that  in 
section  II  paragraph  1  of  its  final 
guidelines. 

CRE  commented  that  ONDCP  should 
adopt  OMB's  guidelines  providing  that 
the  presumption  of  objectivity  is 
rebuttable  "based  on  a  persuasive 
showing  by  a  petitioner  in  a  particular 
instance."  ONDCP  agrees  and  has 
adopted  OMB's  guidelines  as  reflected 
in  section  II  paragraph  1  of  its  final 
guidelines  providing  that  the  petitioner 
bears  the  burden  of  proof  and  1(d) 
providing  that  the  requester  submit  all 
supporting  evidence  which  the 
petitioner  believes  provides  a 
persuasive  case. 

CSS  commented  that  ONDCP  should 
explicitly  state  that  the  administrative 
mechanism  will  not  consider 
interpretations  of  data  and  information, 
or  requests  for  de-publishing.  ONDCP 
agrees  that  its  guidelines  should  not 
allow  requests  for  correction  that 
challenge  the  interpretation  of  data  and 
information,  or  seek  de-publishing. 
However  such  requests  are  not  within 
the  definitions  contained  in  ONDCP's 
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final  guidelines  and  therefore  do  not 
require  an  explicit  statement  excluding 
them.  See  section  IV  paragraph  4  of  the 
final  guidelines  excluding  from  the 
definition  of  "information":  opinions  or 
policy;  statements  of  Administration 
policy;  and  testimony  or  comments  of 
ONDCP  officials 

CSS  commented  that  (DNDC:P  should 
limit  complaints  under  its 
administrative  mechanisms  to 
information  that  is  not  already  subject  to 
existing  data  quality  prfigrams  and 
measures  ONDCP  agrees  and  has 
reflected  that  in  section  IV  paragraph 
2.e.  of  its  final  guidelines 

CSS  commented  that  ONDCP  should 
state  that  frivolous  or  duplicative 
requests  may  be  rejected.  ONDCP  agrt^es 
and  has  reflected  that  in  section  III 
paragraph  1  of  its  final  guidelines. 

CSS  commented  that  ONDflP  should 
establish  a  timeliness  requirement  for 
requests  after  which  it  has  the  option  to 
reject  a  request  ON'DCP's  final 
guidelines  retain  ONDfT  s  discretion  tn 
consider  the  timeliness  of  requests  as 
part  of  its  review  of  (a  )  the  significance 
of  the  information  involved  and  (b.)  the 
nature  and  extent  r>f  the  request  and 
public  benefit  of  making  the  requested 
correction  as  set  out  in  section  II 
paragraph  7 

CSS  commented  that  ONDCP  should 
limit  complaints  for  any  data  quality 
standard  that  presents  a  potential 
moving  target  {i  e.  "best  available 
evidence")  to  information  available  at 
the  time  of  dissemination.  ONDCP  has 
adopted  OMB's  guidelines. 

Comments  Regarding  ONDCP  Respun.se 
To  Requests  for  Correction 

CSS  commented  that  ONDCP's 
guidelines  should  specifically  state  that 
responses  to  correction  rt^quests  will  be 
proportional  to  the  significiance  and 
importance  of  the  information  in 
question.  ONDCP  agrees  as  reflected  in 
section  II.  Paragraph  7  states  "When 
considering  covered  requests  to 
determine  whether  a  corrective  action  is 
appropriate,  the  reviewing  Component 
may  consider  the  following  factors:  (a  I 
The  significanc:e  of  the  information 
involved,  and  (b.)  the  nature  and  t^'Xtent 
nf  the  request  and  the  public  benefit  of 
making  the  requested  correction. 
Paragraph  9  states  "Subjec  t  to 
applicable  law.  rules  and  regulations, 
corrective  measures  may  be  taken 
through  a  number  of  forms,  including 
(but  not  limited  to)  personal  contai  ts  via 
letter  or  telephone,  form  letters,  prnss 
releases  or  postings  on  the  tJNDCP 
website  *    *    *  to  correct  a  widely 
disseminated  error  or  address  a 
frequently  raised  request  Corrective 
measures,  where  appropriate,  should  be 


designed  to  provide  reasonable  notice  to 
affected  persons  of  such  correction." 

CSS  commented  that  ONDCP  should 
specify  that  it  will  establish  a  running 
docket  of  requests  and  changes. 
Consi.stent  with  OMB's  guidance 
OND("P  has  created  a  place  on  its 
website,  www  whitfhousedrugpolicy  gov 
where  significant  corrections  made  as  a 
result  of  ONDCP's  correction  process 
will  be  tlescribed. 

Comments  Regarding  ONDCP 
Reconsideration  of  Requests  for 
Correction 

CRE  commented  that  consistent  with 
OMB's  intent.  ONDCP's  guidelines 
should  include  a  meaningful  appeals 
process.  ONDCP  agrees  and  has  adopted 
OMB's  guidelines  in  section  III. 

CSS  commented  that  ONDCP's 
reconsideration  process  should  be  fairly 
informal  and  limited  in  scope.  ONDCP 
agrees  as  reflected  in  section  III  of  its 
final  guidelines. 

CSS  ((immented  that  ONDCP's 
reconsideration  should  be  limited  to 
showing  due  diligtmce  in  the  initial 
c:onsideralion  of  a  request.  ONDCP 
disagrees.  Consistent  with  OMB's 
guidance,  section  III  paragraph  3  of 
ONDCP's  final  guidelines  provide  that 
•ONDCP's  Chief  of  Staff  *   *   'will 
consider  the  requ»?st  for  reconsideration, 
applying  the  standards  and  procedures 
set  out  in  section  II  above  *    *    *." 

CSS  mmment.'d  that  ONDCP  should 
establish  a  ,lU-dav  time  limit  for  requests 
fur  reconsideration  ONDCP  agrees  as 
reflected  in  section  III  paragraph  2  of  its 
final  guidelines. 

Office  of  National  Drug  Control  Policy 
Information  Quality  Guidelines 

The  Office  of  National  Drug  Control 
Policy  publisht^s  these  guidelines  in 
accordance  with  the  Guidelines  for 
Knsuring  and  Maximizing  the  Quality. 
( )bje(  tivity.  Utility,  and  Integrity  of 
Information  Disseminated  by  Federal 
Agencies  ("Government -wide 
lluidelines  ")  published  in  interim  final 
form  by  OMB  in  the  Federal  Register  in 
Volume  B6.  No.  189  at  49718  on  Friday. 
September  28,  2001.  and  in  final  form 
in  Volume  2.  No.  67  at  8452  on  February 
22,  2002.  These  published  guidelines 
were  issued  pursuant  to  section  515  of 
thf  Treasury  and  General  Government 
Appropriations  Act  for  FY2001  (Pub.  L. 
106-554;  HR  5658)   In  response  to  the 
legislation  and  the  published 
guidelines.  OND(;P  identifies  the 
following  policies  and  prf)cedures  for 
ensuring  and  maximizing  the  quality, 
ob|e<:tivitv.  utility,  and  integrity  of 
information  disseminated  by  ONDCP; 
and  it  hereby  establishes  additional 
procedures  for  affected  persons  to  seek 


and  obtain  correction  of  information 
maintained  and  disseminated  by 
ONDCP  that  does  not  comply  with 
standards  set  out  in  the  Government- 
wide  Guidelines.  These  ONDCP 
guidelines  are  intended  to  ensure  and 
maximize  the  quality  of  information 
disseminated  by  ONDCP.  Through  these 
ONDCP  guidelines,  ONDCP  establishes 
as  its  performance  standard  a  goal  of 
disseminating  reliable  and  useful 
information  consistent  with  the 
Government-wide  Guidelines  and  these 
ONDCP  guidelines. 

Section  I.  Procedures  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity. 
Utility,  and  Integrity  of  Information 
Prior  to  Dissemination 

In  Government-wide  Guidelines, 
"quality  "  is  defined  as  an  encompassing 
term  comprising  utility,  objectivity,  and 
integrity. 

A.  Objectivity  and  Utility  of  Information 

1.  As  defined  in  section  IV,  below, 
"objectivity"  is  a  measure  of  whether 

disseminated  information  is  "accurate, 
reliable,  and  unbiased  and  that 
information  is  presented  in  an  accurate, 
clear,  complete,  and  unbiased  manner;" 
"utility  "  refers  to  the  usefulness  of  the 
information  to  its  intended  audience  for 
the  intended  audience's  anticipated 
purposes.  ONDCP  is  committed  to 
disseminating  reliable  and  useful 
information.  Before  disseminating 
information,  ONDCP  staff  and  officials 
should  subject  such  draft  information  to 
an  extensive  review  process.  It  is  the 
primary  responsibility  of  the  particular 
ONDCP  Office  (hereafter  collectively 
referred  to  as  "Lead  Component  ") 
drafting  information  intended  for 
dissemination  to  pursue  the  most 
knowledgeable  and  reliable  sources 
reasonably  available  to  confirm  the 
objectivity  and  utility  of  such 
information. 

2.  Much  of  the  information  ONDCP 
disseminates  consists  of  or  is  based  on 
information  submitted  to  ONDCP  by 
other  Federal  Government  Agencies. 
ONDCP  expects  that  agencies  will 
subject  information  submitted  to 
ONDCP  for  purposes  of  public 
dissemination  to  adequate  quality 
control  measures.  In  drafting  the 
material  to  be  disseminated,  the  Lead 
Component  should  review  and  verifv' 
the  data  submitted  by  the  agencies,  as 
necessary  and  appropriate.  ONDCP  also 
originates  information  based  on 
research,  assessments,  and  other  efforts 
supporting  drug  policy  development. 
The  Lead  Component  should  review 
and  verify  the  data,  as  necessary  and 
appropriate.  Underlying  information 
upon  which  the  disseminated  material 
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is  based  may  be  subject  to  these 
guidelines  only  if  that  information  is 
published  by  ONDCP.  Being  subject  to 
these  guidelines  does  not  necessarily 
mean  that  the  material  published  by 
ONDCP  is  a  policy  statement  of  the  U.S. 
government,  ONDCP  contracts  with 
organizations  to  conduct  research  in 
support  of  drug  policy,  but  their  results 
are  not  influenced  by  ONDCP  policy. 
Each  Component  that  disseminates 
information  should  maintain 
verification  files  of  materials  that  it 
originates. 

3.  In  seeking  to  assure  the 
"objectivity"  and  "utility"  of  the 
information  it  disseminates,  ONDCP 
should  generally  follow  a  basic 
clearance  process  coordinated  by  the 
Lead  Component  drafting  information 
intended  for  dissemination.  The  quality 
control  process  places  responsibility  for 
action  upon  the  Lead  Component.  The 
Lead  Component  is  encouraged  to 
consult  with  all  Components  throughout 
ONDCP  having  substantial  interest  or 
expertise  in  the  material  proposed  to  be 
disseminated.  Where  appropriate, 
substantive  input  also  should  be  sought 
from  other  offices  within  the  Executive 
Office  of  the  President  (EOP),  other 
government  agencies,  non-government 
organizations,  and  the  public. 

4.  The  Lead  Component  should 
consider  the  uses  of  the  information 
from  both  the  perspective  of  ONDCP 
and  the  public.  When  it  is  determined 
that  the  transparency  of  information  is 
relevant  for  assessing  the  information's 
usefulness  from  the  public's 
perspective,  the  Lead  Component 
should  ensure  that  transparency  is 
appropriately  addressed. 

5.  When  the  Lead  Component 
determines  that  the  information  it  will 
disseminate  is  influential  scientific, 
financial,  or  statistical  information, 
extra  care  should  be  taken  to  include  a 
high  degree  of  transparency  about  data 
and  methods  to  meet  the  Government- 
wide  Guidelines'  requirement  for  the 
reproducibility  of  such  information.  In 
this  context,  a  high  degree  of 
transparency  for  published  information 
means  that  the  methodology  used  to 
derive  the  results  is  readily 
understandable  to  persons  experienced 
in  the  appropriate  field  of  study.  In 
determining  the  appropriate  level  of 
transparency,  the  Lead  Component 
should  consider  the  types  of  data  that 
can  practicably  be  subjected  to  a 
reproducibility  requirement  given 
ethical,  feasibility,  and  confidentiality 
constraints.  In  making  this 
determination,  the  Lead  Component 
should  hold  analytical  results  to  an  even 
higher  standard  than  original  data. 


6.  When  the  Lead  Component 
determines  that  the  information  it  will 
disseminate  is  influential  scientific, 
financial,  or  statistical  information,  it 
should  assure  reproducibility  according 
to  commonly  accepted  scientific, 
financial,  or  statistical  standards.  In 
situations  where  public  access  to  the 
data  will  not  occur,  the  Lead 
Component  should  apply  especially 
rigorous  robustness  checks  to  analytic 
results  and  document  what  checks  were 
undertaken.  Also,  in  such  cases,  the 
Lead  Component  should  disclose  the 
specific  data  sources  that  have  been 
used  and  the  specific  quantitative 
methods  and  assumptions  that  have 
been  employed. 

7.  The  Component  responsible  for  the 
dissemination  of  information  should 
generally  take  the  following  basic  steps 
to  assure  the  "objectivity"  and  "utility" 
of  the  information  to  be  disseminated: 

a.  Preparing  a  draft  of  the  document 
after  consulting  the  necessary  parties, 
including  government  and  non- 
government sources,  as  appropriate; 

b.  Determining/assuring  accuracy  and 
completeness  of  source  data; 

c.  Determining  the  expected  uses  by 
the  government  and  public; 

d.  Determining  necessary  clearance 
points; 

e.  Determining  where  the  final 
decision  shall  be  made; 

f.  Determining  whether  peer  review 
would  be  appropriate  and,  if  necessary, 
coordinating  such  review; 

g.  Obtaining  clearances;  and 
h.  Overcoming  delays  and,  if 

necessary,  presenting  the  matter  to 
higher  authority. 

8.  Hard-copy  public  dissemination  of 
information  and  all  information 
published  on  ONDCP's  website 
www.whitehousedrugpoIicy.gov  shall 
occiu'  only  after  clearances  are  obtained 
from  all  appropriate  Components  and, 
as  appropriate,  the  Office  of  the  Chief- 
of-Staff 

9.  The  quality  control  procedures 
followed  by  ONDCP  should  be 
determined  by  the  nature  of  the 
information  and  the  manner  of  its 
distribution.  Any  information  collected 
by  ONDCP  and  subject  to  the  Paperwork 
Reduction  Act  should  be  collected, 
maintained,  and  used  in  a  manner 
consistent  with  ONDCP  information 
quality  standards.  The  ONDCP 
clearance  package  will  demonstrate  that 
the  proposed  collection  of  information 
will  result  in  information  that  will  be 
collected,  maintained,  and  used  in  a 
way  consistent  with  the  Government- 
wide  Guidelines  and  ONDCP 
guidelines. 

10.  These  guidelines  focus  on 
procedures  for  the  "dissemination"  of 


"information,"  as  those  terms  are 
defined  herein.  Accordingly,  procedures 
specifically  applicable  to  forms  of 
communication  outside  the  scope  of 
these  guidelines,  such  as  those  for 
correspondence  or  press  releases,  among 
others,  are  not  included. 

Conclusion:  ONDCP  will  maximize 
the  quality  of  the  information  it 
disseminates,  in  terms  of  objectivity  and 
utility,  first  by  looking  for  input  from  a 
range  of  sources  and  perspectives,  to  the 
extent  practicable  under  the 
circumstances,  and  second  by  subjecting 
draft  materials  to  a  review  process 
involving  as  many  Components  and 
offices  as  may  be  in  a  position  to  offer 
constructive  input,  as  well  as  other 
offices  within  the  Executive  Office  of 
the  President  and  other  government 
agencies. 

B.  Integrity  of  Information 

1.  "Integrity"  refers  to  the  security  of 
information — protection  of  the 
information  from  unauthorized, 
unanticipated,  or  unintentional 
modification — to  prevent  information 
from  being  compromised  through 
corruption  or  falsification. 

2.  Within  the  Executive  Office  of  the 
President  (EOP),  the  Office  of 
Administration  has  substantial 
responsibility  for  ensuring  the 
"integrity"  of  information  as  defined  in 
these  guidelines.  ONDCP  also  has  a 
Management  and  Administration  Office 
that  coordinates  and  works  with  the 
EOP  Office  of  Administration  to  ensure 
the  integrity  of  information.  These 
offices  implement  and  maintain  new- 
computer  software  and  hardware 
systems  and  provide  operational 
support  for  systems  and  system  users. 

3.  Computer  security  is  the 
responsibility  of  the  EOP  Office  of 
Administration's  Chief  Information 
Officer,  Information  Assurance 
Directorate.  This  Office  oversees  all 
matters  relating  to  information  integrity, 
including  the  design  and 
implementation  of  the  security 
architecture  for  the  EOP,  periodic  audits 
of  security  architecture  components, 
and  review  and  approval  of  changes  to 
the  technical  baseline.  Per  law  and 
ONDCP  policy,  EOP's  IT  security  policy, 
procedures,  and  controls  are  risk-based, 
cost-effective,  and  incorporated  into  the 
lifecycle  planning  of  every  IT 
investment.  Additionally,  the  Office: 
Assesses  risks  to  its  systems  and 
implements  appropriate  security 
controls;  reviews  annually  the  security 
of  its  systems;  and  develops  plans  to 
remediate  all  security  weaknesses  found 
in  independent  evaluations  and  other 
security  audits  and  reviews. 
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4  As  an  dgency  under  the  EOP. 
UNDCP  IS  an  integral  part  of  the  overall 
EOP  network,  and  is  an  active 
participant  in  ail  aspects  of  information 
integritv  at  EOP  ONDCP  adheres  to 
both  law  and  ONDCP  IT  security 
policies,  along  with  EOP  securitv 
policies  and  operational  processes  for 
the  protection  of  ONDCP's  data  and 
information.  This  includes  ensuring  that 
controls  to  protect  the  security  of 
information  (and  the  integritv  of 
information)  are  risk-based,  cost- 
effective,  and  incorporated  into  the  life- 
cycle  planning  of  every  IT  investment 
ONDCP  s  svstems  are  reviewed  annu.iilv 
in  accordance  with  e.xisting  law  and 
policv  and  corrective  action  plans  are 
developed  to  address  all  security 
weaknesses,  such  as  integrity  issues. 

Section  II  Requfsts  for  Correction  of 
Information  Publicly  Disseminated  by 
the  Office  of  National  Drug  Control 
Policv 

ONDCP  works  continuously  to  be 
responsive  to  users  of  its  information 
and  to  ensure  qualitv  In  furtherance  of 
these  objectives,  when  ONDCP  receives 
any  information  from  the  public  that 
raises  questions  about  the  qualitv  of  the 
information  it  has  disseminated, 
ONDCP  duly  considers  corrective 
action. 

1.  Persons  seeking  to  correct 
information  affecting  them  that  was 
publicly  disseminated  by  ONDCP  may 
submit  such  requests  to  the  ONDCP 
Chief  of  Staff,  addressed  to  the  Office  of 
National  Drug  Control  Policy.  Executive 
Office  of  the  President.  Washington.  DC 
20503.  .\  member  of  the  public  who 
seeks  correction  of  information  under 
these  ONDCP  guidelines  as  the  burden 
of  proof  with  respect  to  the  necessity  for 
correction  as  well  as  with  respect  to  the 
type  of  correction  requested.  Requests 
for  correction  must  include: 

a.  A  statement  that  the 
communication  is  a  Petition  for 
Correction  under  the  ONDCP 
Information  Quality  Guidelines: 

b.  Identification  of  the  ONDCP 
information  or  ONDCP  information 
dissemination  product,  and  the  specific 
aspect(s)  thereof,  that  is  the  subject  of 
the  petition; 

c  A  description  of  how  the 
information  does  not  comply  with  the 
ONDCP  guidelines  or  the  Government- 
wide  Guidelines  and  how  they  are 
affected  by  the  information; 

d.  All  supporting  evidence  upon 
which  the  petitioner  believes  provides  a 
persuasive  case  and  all  supporting 
documentation  necessary  to  resolve  the 
complaint:  and  the  specific  corrective 
action  sought,  including  (if  applicable) 


tt'inpor.irv  i orrective  action  pending  full 
rtjsolution  of  the  complaint. 

2.  If  the  information  disseminated  by 
ONDCP  and  contested  bv  an  affected 
person  was  previouslv  disseminated  by 
another  Federal  agency  in  virtually 
identical  form,  then  the  complaint 
diould  be  directed  to  the  originating 
agencv. 

J   RtHjuests  will  be  received  bv  the 
ONDCP  Chief  of  Staff.  Typically, 
rei^uests  raising  substantive  issues  will 
be  forwarded  to  the  (;omponent  within 
ONDCP  responsible  for  the  subject  area. 

4  Th»?se  guidelines  apply  only  to 
requests  submitted  as  outlined  above. 
These  guidelines  will  not  be  applied  to 
anv  other  form  of  recjuest  and  also  may 
not  be  applied  to  a  request  submitted 
consistent  with  the  procedures  outlined 
above,  if  ONIXT  determines  it  is  not 
s-ubmitted  bv  aji  affected  person  for  the 
correction  of  publicly  disseminated 
information  of  the  Office  of  National 
Drug  Ciontrol  Policv 

5  If  ONDCP  determines  that  a  request 
is  not  covered  bv  these  guidelines,  it 
will  so  advise  the  requester  within  60 
davs,  unless  there  is  a  reasoned  basis  for 
an  extension  If  a  request  is  deemed 
frivolous,  no  respcmse  will  be  made. 

6.  For  covered  requests,  the 
Component  reviewing  the  request  will 
gi\e  the  recjuest  due  c;onsideration. 
including  a  review  of  the  disseminated 
information  at  issue  and  other  materials, 
as  appropriate.  Where  the  reviewing 
(iomponent  or  office  determines  that  the 
information  publicly  disseminated  by 
ONDCP  warrants  correction,  it  should 
consider  appropriate  corrective 
mtiasures  recognizing  the  potential 
implications  for  ONDC'P  and  the  United 
States 

7.  When  considering  covered  requests 
to  determine  whether  a  corrective  action 
is  appropriate,  the  reviewing 
Ckimponent  may  consider  the  following 
factors: 

a.  The  significance  of  the  information 
involved,  and 

b  The  nature  and  extent  of  the 
request  and  the  public  benefit  of  making 
the  requested  correction. 

8  If  ONDCP  determines  that  a  request 
is  covered  by  these  guidelines,  but  that 
corrective  action  is  unnecessary  or  is 
otherwise  inappropriate.  ONDCP  will 
notifv  the  requestor  of  its  determination 
within  BO  davs.  unless  there  is  a 
reasoneci  basis  for  an  extension. 

9.  If  ONDCP  determines  that  a  request 
is  covered  by  these  guidelines  and  that 
c orrt'ctivc!  action  is  appropriate,  it  will 
notifv  the  requestor  of  its  determination 
and  what  action  has  been  or  will  be 
taken  within  60  days,  unless  there  is  a 
reasoned  basis  for  an  extension.  In 
which  case.  ONDCP  will  inform  the 


requestor  of  the  extension,  providing  its 
reasons  for  the  extension  and  an 
estimated  decision  date.  Subject  to 
applicable  law.  rules  and  regulations, 
corrective  measures  may  be  taken 
through  a  number  of  forms,  including 
(but  not  limited  to):  Personal  contacts 
via  letter  or  telephone,  form  letters, 
press  releases  or  postings  on  the  ONDCP 
website. 

wivw.  whitehousedrugpoIicy.gov,  to 
correct  a  widely  disseminated  error  or 
address  a  frequently  raised  request. 
Corrective  measures,  where  appropriate, 
should  be  designed  to  provide 
reasonable  notice  to  affected  persons  of 
such  correction. 

10.  In  cases  where  ONDCP 
disseminates  information  for  public 
comment  prior  to  disseminating  the 
final  product,  requests  for  correction  of 
information  will  be  considered  prior  to 
disseminating  the  final  product  in  those 
cases  where  ONDCP  has  determined 
that  an  earlier  response  would  not 
unduly  delay  dissemination  of  the 
product  and  the  requestor  has  shown  a 
reasonable  likelihood  of  suffering  actual 
harm  without  the  earlier  response. 

Section  III.  Procedures  for  Requesting 
Recon  sidera  tion 

1.  The  following  procedures  are 
available  to  an  affected  person  who  has 
filed  a  covered  request  for  correction  of 
public  information  in  accordance  with 
section  II,  above:  who  received  notice 
ft-om  the  ONDCP  Chief  of  Staff  of 
ONDCP's  determination;  and  who 
believes  that  the  ONDCP  did  not  take 
appropriate  corrective  action.  Requests 
determined  by  ONDCP  to  be  not  covered 
by  the  guidelines  and  requests 
determined  to  be  frivolous  will  not  be 
reconsidered  under  these  provisions. 
These  procedures  apply  to  information 
disseminated  by  ONDCP  on  or  after 
October  1,  2002.  regardless  of  when  the 
information  was  first  disseminated. 

2.  To  request  reconsideration,  persons 
should  clearly  indicate  that  the 
communication  is  a  "Request  for 
Reconsideration:  "  shoulcl  reference  the 
ONDCP  Information  Quality  Guidelines; 
and  should  include  a  copy  of  the 
request  for  correction  previouslv 
submitted  to  ONDCP  and  ONDCPs 
response.  Resubmission  should  be  made 
tt)  the  ONDCP  Chief-of-Staff  by  mail 
using  the  contact  information  in  section 
II.  paragraph  1.  above.  Requests  for 
Reconsideration  must  be  submitted 
within  thirty  (30)  days  of  the  date  of 
ONDCPs  notification  to  the  requester  of 
the  disposition  of  the  underlying 
request  for  correction. 

3.  ONDCPs  Chief  of  Staff  or  a  delegee 
thereof  will  consider  the  request  for 
reconsideration,  applying  the  standards 
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and  procedures  set  out  in  section  II, 
above  and  will  make  a  determination 
regarding  the  request.  In  most  cases,  the 
requestor  will  be  notified  of  the 
determination  and,  if  appropriate,  the 
corrective  action  to  be  taken,  within  60 
days.  If  the  request  for  reconsideration 
requires  more  than  60  days,  ONDCP  will 
inform  the  requestor  of  the  extension, 
providing  its  reasons  for  the  extension 
and  an  estimated  decision  date.  ONDCP 
will  give  reasonable  notice  to  affected 
persons  of  any  corrections  made. 

Section  IV.  Definitions 

1.  "Affected"  persons  are  those  who 
may  benefit  or  be  harmed  by  the 
disseminated  information.  This  includes 
both:  a.  Persons  seeking  to  address 
information  about  themselves  or  about 
other  persons  to  whom  they  are  related 
or  associated;  and  b.  persons  who  use 
the  information. 

2.  "Dissemination"  means  agency 
initiated  or  sponsored  distribution  of 
information  to  the  public  (see  5  CFR 
1320.3(d)  "Conduct  or  Sponsor"). 
Dissemination  does  not  include  the 
pass-through  of  public  filings  or  other 
information  received  from  third-parties 
by  ONDCP  and  made  available  for 
public  review  through  website  posting 
or  other  means,  without  ONDCP's 
official  endorsement  of  its  content. 
However,  these  guideUnes  may  apply  to 
third-party  information  adopted  or 
endorsed  by  ONDCP,  or  used  to 
formulate  guidance  or  other  ONDCP 
decision  or  position. 

In  addition,  dissemination  does  not 
include  distributions  of  information  or 
other  materials  that  are: 

a.  Intended  for  goveriunent  employees 
or  agency  contractors  or  grantees; 

b.  Intended  for  U.S.  Government 
agencies; 

c.  Produced  in  responses  to  requests 
for  agency  records  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Conunittee  Act  or 
similar  law; 

d.  Correspondence  or  other 
communication  limited  to  individuals 
or  to  other  persons,  within  the  meaning 
of  paragraph  7,  below;  or 

e.  Communications  such  as  press 
releases,  interviews,  speeches,  and 
similar  statements  containing 
information  that  ONDCP  or  another 
Federal  agency  has  previously 
disseminated  in  compliance  with  the 
Government-wide  Guidelines  or  the 
ONDCP  guidelines;  or 

f.  Documents  (e.g.,  guidance, 
bulletins,  policy  directives)  intended 
only  for  inter-agency  And  intra-agency 
communications. 

Also  excluded  fi-om  the  definition  are 
archival  records;  public  filings; 


responses  to  subpoenae  or  compulsory 
document  productions;  or  documents 
prepared  and  released  in  the  context  of 
adjudicative  processes.  These  guidelines 
do  not  impose  any  additional 
requirements  on  agencies  during 
adjudicative  proceedings  and  do  not 
provide  parties  to  such  adjudicative 
proceedings  any  additional  rights  of 
challenge  or  appeal. 

3,  "Influential,"  when  used  in  the 
phrase  "influential  scientific,  financial, 
or  statistical  information."  refers  to 
disseminated  information  that  ONDCP 
determines  will  have  a  clear  and    . 
substantial  impact  on  important  public 
policies  or  important  private  sector 
decisions. 

4.  "Information,"  for  purposes  of 
these  guidelines,  including  the 
administrative  mechanism  described  in 
sections  II  and  III,  above,  means  any 
communication  or  representation  of 
facts  or  data,  in  any  medium  or  form, 
including  textual,  numerical,  graphic, 
cartographic,  narrative,  or  audiovisual 
forms.  This  definition  does  not  include: 

a.  Opinions  or  policy,  where  the 
presentation  makes  clear  that  the 
statements  are  subjective  opinions, 
rather  than  facts.  Underlying 
information  upon  which  the  opinion  or 
policy  is  based  may  be  subject  to  these 
guidelines  onlv  if  that  information  is 
published  by  ONDCP: 

b.  Information  originated  by.  and 
attributed  to,  non-ONDCP  sources, 
provided  ONDCP  does  not  expressly 
rely  upon  it.  Examples  include:  non- 
U.S.  Government  information  reported 
and  duly  attributed  in  materials 
prepared  and  disseminated  by  ONDCP; 
hyperlinks  on  ONDCP's  website  to 
information  that  others  disseminate:  and 
reports  of  advisory  committees 
published  on  ONDCP's  website; 

c.  Statements  related  solely  to  the 
internal  personnel  rules  and  practices  of 
ONDCP  and  other  materials  produced 
for  ONDCP  employees,  contractors,  or 
agents; 

d.  Descriptions  of  the  agency,  its 
responsibilities  and  its  organizational 
components; 

e.  Statements,  the  modification  of 
which  might  cause  harm  to  the  national 
security,  including  harm  to  the  national 
defense  or  foreign  relations  of  the 
United  States; 

f.  Statements  of  Administration 
policy;  however,  any  underlying 
information  published  by  ONDCP  upon 
which  a  statement  is  based  may  be 
subject  to  these  guidelines; 

g.  Testimony  or  comments  of  ONDCP 
officials  before  courts,  administrative 
bodies.  Congress,  or  the  media; 

h.  Investigatory  material  compiled 
pursuant  to  U.S.  law  or  for  law 


enforcement  purposes  in  the  United 
States. 

5.  "Integrity"  refers  to  the  security  of 
information — protection  of  the 
information  from  unauthorized  access 
or  revision,  to  prevent  the  information 
from  being  compromised  through 
corruption  or  falsification. 

6.  "Objectivity"  is  a  measure  of 
whether  disseminated  information  is 
accurate,  reliable,  and  unbiased  and 
whether  disseminated  information  is 
being  presented  in  an  accurate,  clear, 
complete,  and  unbiased  manner. 

7.  "Person"  means  an  individual, 
partnership,  association,  corporation, 
business  trust,  or  legal  representative, 
an  organized  group  of  individuals,  a 
regional,  national.  State,  territorial, 
tribal,  or  local  government  or  branch 
thereof,  or  a  political  subdivision  of  a 
State,  territory,  tribal,  or  local 
government  or  a  branch  of  a  political 
subdivision  .'or  an  international 
organization; 

8.  "Quality"  is  an  encompassing  term 
comprising  utility,  objectivity,  and 
integrity.  Therefore,  the  guidelines 
sometimes  refer  these  four  statutory 
terms,  collectively,  as  "quality" 

9.  "Utility"  refers  to  the  usefulness  of 
the  information  to  its  intended  users, 
including  the  public. 

Dateci:  October  1,  2002. 
Daniel  Schecter. 
ChiefofStaff. 

|FR  Doc.  02-26867  Fiieci  10-21-02;  HA5  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-2664] 

Consumer/Disability 
Telecommunications  Advisory 
Committee 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  This  document  announces  the 
date,  time,  and  agenda  for  the  next 
meeting  of  the  Consumer/Disability 
Telecommunications  Advisory 
Committee  (hereinafter  "the 
Committee"),  whose  purpose  is  to  make 
recommendations  to  the  Commission 
regarding  consumer  issues  within  the 
jurisdiction  of  the  Commission  and  to 
facilitate  the  participation  of  consumers 
[including  people  with  disabilities  and 
underserved  populations  such  as  Native 
Americans  and  individuals  living  in 
rural  areas)  in  proceedings  before  the 
Commission. 
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DATES:  The  meeting  of  the  Committee 
will  take  place  on  Friday.  Nnvt'mber  8. 
2002.  from  y  am  to  4:30  p.m. 
ADDRESSES:  The  Committee  will  meet  at 
the  Federal  Communications 
Commission.  445  12th  Street  S\V  . 
Washington.  DC  20554.  Room  T\V- 
C305 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Marshdii.  Designated  Federal 
Officer.  (Consumer/ Disability 
Telecommunications  Advisory 
Committee.  (Consumer  &  Governmental 
Affairs  Bureau,  Federal 
Communications  Commission.  Room 
5A824,  445  12th  Street  SVV.. 
Washington,  DC  20554.  Telephone  (202) 
418-2809  (voice)  or  (202)  418-0179 
(TTY).  Email:  cdtdcSlcc  gov 
SUPPLEMENTARY  INFORMATION:  By  Public 
Notice  dated  and  released  CJc:tober  15. 
2002.  the  Federal  f Communications 
Commission  announced  the  next 
meeting  of  its  (Consumer/Disability 
Telecommunications  Advisorv 
C'ommittee.  The  establishment  of  the 
(Committee  had  been  announced  b\ 
Public  Notice  dated  November  30,  2000.. 
15  FCC  Rc:fl  23798.  as  published  in  the 
Federal  Register  165  FR  7ti2h5 
December  6,  2000).  At  the  November  8. 
2002  meeting.  The  Committee  will 
consider  the  Commissions  proposed 
rules  concerning  the  Telephone 
Consumer  Protection  Act;  will  receive 
an  update  regarding  its 
recommendations  concerning  the 
Commission's  consumer  complaint 
process  and  outreach  activities,  and  will 
receive  and  consider  a  report  of  an  ad 
hoc  working  group  on  Sec.  255  of  the 
Telecommunications  Act  of  1996.  The 
Committee  will  also  receive  a  report 
from  its  chairperson  regarding  activities 
since  the  lune  meeting  and  an  update  on 
the  Committee  rechartering  process.  The 
Committee  will  also  be  updated  on  the 
Commission's  Biennial  Regulatory 
Review  Process,  Other  working  group 
reports  will  be  received  and  considered 
if  available  The  Committee  will  make 
recommendations  to  the  Federal 
Communications  Commission  as 
appropriate,  and  may  also  consider 
other  matters  within  the  mandate  of  its 
Charter. 

Availability  of  Copies  and  Electronic 
Accessibility 

A  copy  of  the  October  15,  2002  Public 
Notice  is  available  in  alternate  formats 
(Braille,  cassette  tape,  large  print  or 
diskette)  upon  request.  It  is  also  posted 
on  the  Commission's  website  at 
^v^M^■.f(:(■gov/l■gh/(■dt(lr.  The  (Committee 
meeting  will  be  broadcast  on  the 
Internet  in  Real  Audio/Real  Video 


format  with  captioning  at  wHTv./cc.gov/ 
(  gb/cdt(i(    The  meeting  will  be  sign 
language  interprt;ted.  and  realtime 
transcription  and  assistive  listening 
devices  will  also  be  available.  The 
meeting  site  is  fully  accessible  to  people 
with  disabilities.  (Copies  of  met!ting 
agendas  and  handout  materials  will  also 
be  provided  in  accessible  formats. 
Meeting  minutes  will  be  available  for 
public  inspection  at  the  FCC 
headquarters  building  and  will  be 
postetl  on  the  (Commission's  Web  site  at 
nwufccgov/cgb/cdtac. 

The  (Committee  meciting  will  be  open 
to  the  public  and  interested  persons 
may  attend  the  meeting  and 
(  ommunicate  their  views  Members  of 
the  public  will  havt!  an  (opportunity  to 
address  the  (Committee  on  issues  of 
interest  to  them  and  the  Committee. 
Written  comments  for  the  Committee 
may  also  be  sent  to  the  ("Committee's 
Designated  Federal  (Jfficer,  .Scott 
Marshall.  Notices  of  future  meetings  of 
the  Committee  will  be  published  in  the 
Federal  Register 

Federal  Communications  Commission. 
Margaret  Egler, 

Deputy  ihirvmi  Chief.  Consumer  & 
Governmental  Affairs  Bureau. 
|("R  noi     (IJ    'jr.K7:!  Filed  lO-lil-OJ:  H:4.'"i  anil 
BILLING  CODE  6712-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  proposed,  revision  of  a 
currentlv  approved  information 
collection   In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  this  notice  seeks 
comments  concerning  the  use  of  a 
(Census  form  to  collect  data  for  the 
development  of  a  national  fire 
department  database. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fire  Administration  (USFA)  receives 
manv  requests  from  fire  service 
organizations  and  the  general  public  for 
information  related  to  fire  departments, 
including  total  number  of  departments, 
number  of  stations  per  department. 


population  protected,  and  number  of 
firefighters.  The  USFA  also  has  a  need 
for  this  information  to  guide 
programmatic  decisions,  and  produce 
mailing  lists  for  USFA  publications. 
Recommendations  for  the  creation  of  the 
fire  department  database  came  out  of  a 
Blue  Ribbon  Panel's  review  of  the 
USFA— initiated  by  FEMA  Director 
lames  Lee  Witt  in  the  spring  of  1998. 
The  report  included  a  review  of  the 
structure,  mission  and  funding  of  the 
USFA.  future  policies,  programmatic 
needs,  course  development  and 
delivery,  and  the  role  of  the  USFA  to 
reflect  changes  in  the  fire  service.  The 
panel  included  13  members  of  the  U.S. 
fire  community.  As  a  result  of  those 
recommendations,  the  USFA  is  working 
to  identify  all  fire  departments  in  the 
United  States  to  develop  and  populate 
a  national  database  that  will  include 
information  related  to  demographics, 
(apabilities  and  activities  of  fire 
departments  Nationwide,  In  the  first 
year  of  this  effort,  information  was 
collected  from  16.000  fire  departments 
leaving  an  estimated  17.000  fire 
departments  still  to  respond. 
Collection  of  Information. 

Title:  National  Fire  Department 
Census. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

Abstract:  Many  data  products  and 
reports  exist  that  contain  fragmented  or 
estimated  information  about  fire 
department  demographics,  and 
capabilities,  but  there  is  no  single 
reference  source  today  that  aggregates 
this  data  to  provide  a  complete  and 
accurate  profile  of  fire  departments  in 
the  United  States.  The  U.S.  Fire 
Administration  (USFA)  receives  many 
requests  for  information  related  to  fire 
departments,  including  total  number  of 
departments,  number  of  stations  per 
department,  population  protected, 
apparatus  and  equipment  status.  The 
USFA  is  working  to  identify  all  fire 
departments  in  the  United  States  to 
develop  and  populate  a  national 
database  that  will  include  information 
related  to  demographics,  capabilities 
and  activities.  The  database  will  be  used 
by  USFA  to  guide  programmatic 
decisions,  provide  the  Fire  Ser\'ice  and 
the  public  with  information  about  fire 
departments,  and  produce  mailing  lists 
for  USFA  publications  and  other 
materials. 

Affected  Public:  Federal.  State,  local 
or  Tribal  government;  not-for-profit 
institutions;  volunteer;  and.  industrial 
fire  departments. 
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FEMA  forms 


Numtier  of  re- 
spondents 
(A) 


17.000 


Total 


17,000 


Frequency  of 
response 

(B) 


Hours  per  response 

(C) 


1     25  Minutes  (.42) 


1     25  Minutes  (42) 


Annual  burden 

hours 

(A  X  B  X  C) 


7.083 


7.083 


Estimated  Cost:  The  estimated  costs  to 
the  government  will  be  contracted  direct 
labor  and  associated  overhead  costs  of 
$50,000,  There  would  be  no  costs  to  the 
respondent  other  than  the  minimal 
direct  labor  cost  of  a  single  firefighter  or 
emergency  service  v»rorker  taking  a  small 
amount  of  time  to  complete  the  census 
form  and  this  would  be  applicable  only 
to  those  fire  departments  and  emergency 
service  agencies  with  career  employees. 
The  majority  of  the  respondents  will  be 
from  volunteer  fire  departments  for 
which  no  direct  labor  costs  will  be 
incurred.  The  estimate  of  respondent 
costs  for  those  career  departments  is 
computed  as  follows:  Estimated  number 
of  census  forms  multiplied  by  the 
national  average  hourly  rate  of  a 
firefighter  of  $18.65  multiplied  by  .42 
(representing  the  estimated  25  minutes 
it  takes  to  complete  the  census  form) 
and  muhiply  that  by  .25  which 
represents  the  percentage  of 
respondents  who  are  career  (paid) 
personnel.  Using  this  equation,  total 
estimated  costs  to  respondents  of 
$33,290  is  derived  (17,000  estimated 
census  forms  x  $18.65  =  $317,050  x  ,42 
=  $133,161  X  .25  =  $33,290).  The 
average  cost  per  census  form  is  a 
minimal  $1.96.  The  respondents  are 
under  no  obligation  to  complete  the 
census  form  and  may  refuse  to  do  so  or 
stop  at  any  time  so  the  average  cost  to 
the  respondent  of  $1.96  could  easily  not 
be  incurred  by  refusing  to  fill  out  the 
census  form. 

Comments:  Written  comments  are 
solicited  to  (a)  Evaluate  whethet  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 


received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Branch,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate. 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW..  Room  316. 
Washington.  DC  20472.  or  email 
InformationCollections@fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Gayle  Kelch,  Statistician, 
United  States  Fire  Administration, 
National  Fire  Data  Center  (301)  447- 
1154  for  additional  information.  Contact 
Ms.  Anderson  at,  email 
InformationCollections@fema.gov.  for 
copies  of  the  proposed  collection  of 
information. 

Dated:  October  15,  2002. 
Edward  W.  Keman, 

Division  Director.  Information  Resources 
Management  Division.  Information 
Technology  Sen'ices  Directorate. 
[FR  Doc.  02-26796  Filed  10-21-02:  a:4.T  am) 

BILUNG  CODE  671 8-01 -P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  reinstatement  without 
change  of  a  previously  approved 
information  collection  for  which 
approval  has  expired.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A)).  this 
notice  seeks  comments  concerning  the 
Individual  and  Family  Grant  (IFG) 
Program. 

The  request  is  submitted  under  the 
emergency  processing  procedures  in 
Office  of  Management  and  Budget 
(OMB)  regulation  5  CFR  1320.13.  FEMA 
is  requesting  that  this  information    . 


collection  be  approved  by  November  4. 
2002.  The  approval  will  authorize 
FEMA  to  u.se  the  collection  through  May 
31.  2003.  FEMA  plans  to  follow  this 
emergency  request  with  a  request  for  a 
3-year  approval.  The  request  will  be 
processed  under  OMB's  normal 
clearance  procedures  in  accordance 
with  the  provisions  of  OMB  regulation 
5  CFR  1320.10.  To  help  us  with  the 
timely  processing  of  the  emergency  and 
normal  clearance  submissions  to  OMB. 
FEMA  invites  the  general  public  to 
comment  on  the  proposed  collection  of 
information. 

SUPPLEMENTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  Pub.  L.  93- 
288.  as  amended,  and  44  CFR  206.131 
are  the  statutory  and  regulatory 
provisions  that  govern  the  program  and 
the  purpose  of  the  data  collection.  The 
collection  of  information  will  assist 
FEMA  in  monitoring  program  delivery 
to  disaster  applicants  and  compliance 
with  other  Federal  requirements — flood 
insurance,  environmental  assessments. 
and  floodplain  management. 

Collection  of  Information 

Title:  Individual  and  Family  Grant 
(IFG)  Program  Administration 
Information. 

Tvpe  of  Information  Collection: 
Reinstatement  of  a  previously  approved 
collection,  which  has  expired. 

OMB  Number:  3067-0163. 

Form  Xumbers: 

FEMA  Form  76-27.  DARIS  Entry- 
Document,  Initial  Report,  is  initiated  by 
the  Region  based  on  the  data  provided 
by  the  State.  The  State  provides  FEMA 
preliminary  information  on  the  IFG 
Program  for  staffing  and  management 
purposes.  This  report  is  completed  once 
for  each  disaster,  and  establishes  an 
account  for  each  new  IFG  program. 

FEMA  Form  76-28.  DARIS  Entry 
Document.  Status  Report,  is  completed 
by  the  State  IFG  staff  and  provided  to 
the  FEMA  Regional  Director.  It  serves  as 
the  framework  for  reviewing,  analyzing 
and  monitoring  the  progress  of  the 
program.  The  report  tracks  the  number 
and  dollar  amount  of  applications 
approved  by  the  State,  the  number  and 
dollar  amount  of  grants  disbursed  and 
the  number  of  grants  appealed.  The  data 
carried  on  this  report  is  used  to  make 
determinations  on  thf  need  for 
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additional  allocation  and  obligation  of 
funds  for  program  activity. 

FEMA  Form  76-29.  DAR!S  Entrv 
Document,  Final  Statistnal  Report. 
captures  information  that  constituti'.s  a 
funding  history  by  category  of  each  IFG 
program.  This  data  is  critical  for  r«'piirts 
to  OMB  and  the  Congress.  The 
information  reveals  the  total  IFG 
program  cost.  The  form  can  also  be  used 
as  a  management  tool  to  check  on  the 
States'  record  of  accuracy  in  estimating 
IPC  Program  costs  and  in  requesting 
advances.  The  State  is  responsible  for 
completing  the  form,  and  the  FEMA 
Region  is  responsible  for  entering  the 
information  into  DARIS. 

FEMA  Form  76-32.  Worksheet  for 
Case  File  Reviews,  is  utilized  by  State 
IFG  personnel  in  reviewing  five  percent 
of  all  cases.  FEMA  requires  the  State  to 
keep  the  information  and  on  ocicasion 
make  requests  to  the  States  for 
information  derived  from  the  reviews. 


FEMA  Form  76-34.  Checklist  for  IFG 
Program  Review,  is  used  during  the 
interview  process  of  the  IFG  Mid- 
Program  Review  of  the  States' 
adnunistration  program.  The  form  is 
completed  bv  FEMA  Recovery  Division 
staff  and  is  designed  as  a  guide  for  the 
reviewer.  It  c:overs  all  items  that  must  be 
monitored  bv  FEMA  to  ensure  effective 
management  of  the  IFG  program. 

FEMA  Form  76-38.  Flooaplain 
Management  Analysis.  Executive  Orders 
11988.  Floodplain  Management 
Analvsis.  and  1 1990,  Protection  of 
Wetlands,  place  a  responsibility  on 
FEMA  and  the  State  to  perform  reviews 
before  certain  IFG  assistance  in  the 
housing  categ(jry  can  be  approved.  The 
review  involves  an  eight-step  decision- 
making process  if  the  action,  such  as 
providing  funds  for  purchase  of  a 
mobile  home  and  the  location  (prior  to 
the  disaster)  of  the  unit  could  affect  a 
floodplain  or  wetland.  The  State  is 
responsible  for  completing  steps  3  and 


4  of  the  process,  while  the  Region 
retains  responsibility  for  steps  2,  6  and 
7.  with  the  State  providing  the 
background  information  for  these  three 
steps.  Steps  1,  5  and  8  are  jointly  shared 
by  the  State  and  Region. 

Abstract:  This  collection  of 
information  is  essential  to  the  effective 
monitoring  and  management  of  the  State 
administered  IFG  Program  by  FEMA 
Regional  Office.  FEMA  Regional  staff 
and  Headquarters  staff  will  utilize  the 
information  to  effectively  monitor  and 
evaluate  the  States'  administration  of 
the  IFG  Program,  thus  enabling  FEMA  to 
assess  compliance,  consistency,  and 
uniformity  with  Federal  requirements.  It 
is  FEMA's  responsibility  of  ensuring 
that  the  States  perform  and  adhere  to 
FEMA  regulations  and  policy  guidance. 

Affected  Public:  Federal.  State,  Local 
or  Tribal  Governments. 

Estimated  Total  Annual  Burden 
Hours:  814  hours. 


FEMA  form  No. 


No  of 
responses  (A) 


Minutes  per 

response 

(B) 


Annual  burden 

tiours 

[(A  X  B)/60] 


7&-27 
76-28 
76-29 
76-32 
76-34 
76-38 


40 

15 

10.00 

7200 

'5 

600.00 

40 

30 

20  00 

40 

30 

20.00 

40 

240 

160.00 

2 

120 

4.00 

7362 

814.00 

Estimated  Cost:  The  total  estimated 
annual  cost  to  the  respondent  States  is 
S15.229.94.  The  cost  is  determined  bv 
the  average  hourly  rate  of  a  GS9/5 
(S18.71 )  times  the  814  estimated  annual 
burden  hours.  The  total  estimated 
annual  cost  to  the  Federal  Government 
is  S  9.213.25.  The  cost  is  determined 
from  calculating  the  amount  of  time 
(5%)  that  a  Senior  Federal  employee 
spends  reviewing  the  accuracy  the 
forms  and  multiplving  it  bv  their  annual 
salary  of  roughly  $80,000  (GS14/5) 
Then,  we  add  it  to  the  amount  of  time 
(25"'o)  that  a  data  entry  c;lerk  spends 
inputting  these  figures  into  our  database 
(25  "o)  and  multiplying  it  by  their 
annual  salary  of  520.853.  (4.000  -<- 
5.  213.25  =  9,213.25)  This  cost  <;nvers  all 
responses  submitted  by  all  respondents 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  nei:essarv  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility,  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  tht; 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 


(c)  enhance  the  (juality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
eg.  permitting  electronic  submission  of 
responses  Submit  comments  to  the 
OMB  within  30  days  of  the  date  of  this 
notice.  To  ensure  that  FEMA  is  fully 
aware  of  any  comments  or  concerns  that 
you  shart!  with  OMB.  please  provide  us 
with  a  copy  of  your  comments.  FEMA 
will  continue  to  accept  comments  for  60 
days  from  the  date  of  this  notice. 

UMB  Addressee:  Interested  persons 
should  submit  written  comments  to  the 
Office  of  Management  and  Budget, 
(Hfice  of  Information  and  Regulatory 
Affairs.  Attenticm:  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency.  725  17th  Street.  NW., 
Washington.  DC  20503. 

FEMA  Addressee:  Submit  written 
comments  to  Muriel  B.  Anderson,  Chief, 
Records  Management  Branch. 
Information  Resources  Management 


Division,  Information  Technology  and 
Services  Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  316.  'Washington.  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Kenyatta  Osman,  Recovery 
Division,  Response  and  Recovery 
Directorate,  at  (202)  646-4528.  Contact 
Ms.  Anderson  at  (202)  646-2625, 
facsimile  number  (202)  646-3347.  or  e- 
mail  address 

InformationCoUections@fema.gov  {oT 
copies  of  the  proposed  collection  of 
information. 

Dated:  October  4,  2002. 
Brenda  Erickson, 

.■\cting  Director.  Information  Resource 
.Management  Division.  Information 
Technology  and  Services  Directorate. 
IFR  Doc.  02-26797  Filed  10-21-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1438-OR] 

Alabama;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-1438-DR),  dated  October  9, 
2002,  and  related  determinations. 
EFFECTIVE  DATE:  October  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  9,  2002,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resulting  from  Tropical  Storm  Isidore 
beginning  on  September  23,  2002,  and 
coiltinuing  through  October  1,  2002,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  §§5121-5206 
(Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Alabama. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas  and 
Hazard  Mitigation  throughout  the  State. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  the  Hazard  Mitigation 
program  will  be  limited  to  75  percent  of  the 
total  eligible  costs.  If  Individual  Assistance  is 
later  requested  and  warranted  any  Federal 
funds  provided  under  the  Stafford  Act  for  the 
Individual  and  Family  Grant  program  will  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  uaider  Executive  Order  12148, 1 
hereby  appoint  Charles  M.  Butler  of  the 


Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster:  Baldwin  and  Mobile 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Alabama  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds;  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Joe  M.  Allbaugh, 
Director. 
[FR  Doc.  02-26794  Filed  10-21-02;  8;45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1436-DR] 

Mississippi;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi.  (FEMA-1436-DR). 
dated  October  1,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  October  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-2705  or 
Magda .  Ruiz@fema  .gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi,  declared  a  major 
disaster  by  the  President  in  his 
declaration  of  October  1,  2002.is  hereby 
amended  as  follows: 

All  counties  in  the  State  of  Mississippi  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 


Counseling;  83.540.  Disaster  Legal  Services 

Program;  83.541.  Disaster  I'nemplovmenl 

Assistance  (DUA);  83.55fi.  Fire  .Management 

Assistance;  83.543.  Individual  and  Fitmih 

Grant  (IFG)  Program;  83.544.  Public 

.Assistance  Grants;  83.545.  Disaster  Housing 

Program:  83.548,  Hazard  Mitigation  Grant 

Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-26792  I    .ed  10-21-02:  8:45  ami 

BILUNG  CODE  67ie-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-143&-DR] 

Mississippi;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi  (FEMA-1436-DR).  dated 
October  1.  2002.  and  related 
determinations. 

EFFECTIVE  DATE:  October  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472, (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
6.  2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFD.A)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  I'nemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disa,ster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
]oe  M.  Allbaugh, 
Director. 
[FR  Doc.  02-26795  Filed  10-21-02:  8:45  am) 

BILLmC  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Maximum  Amount  of 
Assistance  Under  the  Individuals  and 
Households  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
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action:  Notice. 


SUMMARY:  FEMA  gives  notice  of  the 
maximum  amount  for  assistance  under 
the  Individuals  and  Households 
Program  for  emergencies  and  major 
disasters  declared  on  or  after  October 
15. 2002 

EFFECTIVE  DATE:  October  15,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hirsch.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-4099.  or 
Michael. Hirsch®fema. guv 

SUPPLEMENTARY  INFORMATION:  Section 
408  of  the  Robert  T  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act. 
42  L'.S.C.  5174.  prescribes  that  we 
(FEMA)  must  annually  announce  the 
maximum  amount  for  assistance 
provided  under  the  Individuals  and 
Households  (IHP)  Program.  We  give 
notice  that  the  maximum  amount  of  any 
IHP  financial  assistance  provided  to  an 
individual  or  household  under  sec:tion 
408  of  the  Act  with  respect  to  any  single 
emergencv  or  major  disaster  is  525,000 
for  anv  emergencies  or  major  disasters 
declared  on  or  after  October  15.  2002. 

(Catalog  of  Federrtl  [jonipstu  .\>Mslance  No. 

8;t.5.SH.  Iniiividual  and  Household — Housing: 

8.i..T.S<).  Iiidividudl  and  Household — Disaster 

Housing  (Operations;  H  i  .i60.  Individual  and 

Household — Other  Nends) 

|oe  M.  .Mlbaugh. 

Dnrctor 

(KR  Doc  ()2-2fi7')t  Filed  10-^1-02;  8:45  am] 

BILLING  COO£  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Proposed  Policy  Guidance  for 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  integrity  of  Public 
Information  Disseminated  or  Used  by 
the  Federal  Emergency  Management 
Agency 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice  of  availability  of  final 
policy  guidelines. 

SUMMARY:  Section  51 5  of  the  Trpasur\- 
and  General  Government 
Appropriations  .\ct  for  Fisc:al  Year  2001. 
Pub   L   106-544  ('Section  515") 
requires  all  agencies  to  issue  guidelines 
ensuring  and  maximizing  the  cjuality. 
objectivitv.  utility,  and  integrity  of  the 
information  that  they  disseminate  or  use 
to  promulgatf>  regulations,  standards,  or 
program  requirements  The  Office  of 
Management  and  Budget  (OMB) 
requires  agencies  to  post  their  final 
guidelines  on  their  web  sites  by  October 


1.  2002.  Agencies  are  also  required  to 
publish  notices  of  the  availability  of 
their  final  guidelines  in  the  Federal 
Register.  Accordingly,  the  Federal 
Emergencv  Management  Agency 
(FEmL\)  is  publishing  notice  of  the 
availabilitv  of'the  final  policy  guidelines 
for  Section  515  on  the  FEMA  web  site: 
http . //wHiv. FEMA  go v/ library-/. 
DATES:  This  notice  is  effective  October 
1.  2002. 

ADDRESSES:  Please  send  written 
comments  to  the  Rules  Docket  Clerk, 
t)ffice  of  General  Counsel.  Federal 
Emergenc:v  Management  Agency.  500  C 
Street.  SW..  Room  840.  Washington.  DC 
20472,  (facsimile)  202-646-4536,  or  (e- 
mail)  rules®ffnui  gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Erickson.  Federal  Emergency 
Management  Agency.  Information 
Technologv  Services  Directorate.  500  C 
Street  SW.^  Washington.  DC  20472.  202- 
646-2842  or  e-mail 
Brt'iula  Erickson@fcma.gov. 

D.ited    ()(  tnber  !.'■>.  2002. 
Rose  Parkes. 

i.liii-t  Intiiniuitittn  Officer. 
jFK  Doc.  02-26798  Filed  10-21-02:  H:4.S  ami 
BILLING  CODE  6718-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  t)f  1956  (12  IJ.S.C:.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
asst'ts  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
hank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  bv  the  hank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  mav  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  US.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  L.SC    184.i).  Unless  otherwise 
noted,  nonbanking  ac:tivities  will  be 


conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  18. 
2002. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Trible,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  MSB  Financial  Corp.,  Dallas,  Texas, 
and  MSB  Delaware  Financial  Corp.. 
Wilmington.  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of 
Millennium  State  Bank  of  Texas.  Dallas, 
Texas,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1.  Liberty  Financial  Group.  Inc., 
Eugene.  Oregon:  to  become  a  bank 
holding  company  by  acquiring  99.97 
percent  of  the  voting  shares  of  Liberty 
Bank.  Eugene,  Oregon. 

Board  of  tJovernors  of  the  Federal  Reserve 
.System.  October  16.  2002. 
Robert  deV.  Frierson, 
Deputv  Secrftan,'  ofthf  Hoard. 
|FK  Doc   02-26791  Filed  10-21-02:  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Meeting  Notice 

TIME  AND  DATE:  11:00  a.m..  Monday. 

(3ctober  28.  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  NW..  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 
Michelle  A.  Smith.  Assistant  to  the 
Board; 202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
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www.fedeTalTeseTve.gov  for  an  electronic 
annoiincement  that  not  only  lists 
applications,  but  also  indicates 
procediural  and  other  information  about 
the  meeting. 

Dated:  October  18.  2002. 
RobeK  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-26976  Filed  10-18-02;  12:16 
pm] 

BILUNG  COOe  6210-01-P 


GENERAL  ACCOUNTING  OFRCE 

Advisory  Council  on  Government 
Auditing  Standards;  Notice  of  Meeting 

The  Advisory  Council  on  Government 
Auditing  Standards  will  meet  Monday, 
November  18.  2002  and  Tuesday, 
November  19.  2002  from  8:30  a.m.  to  5 
p.m..  in  room  7C13  of  the  General 
Accoimting  Office  building.  441  G 
Street.  NW.,  Washington.  DC. 

The  Advisory  Council  on  Government 
Auditing  Standards  will  hold  a  meeting 
to  discuss  issues  that  may  impact 
government  auditing  standards.  The 
meeting  is  open  to  the  public.  Council 
discussions  and  reviews  are  open  to  the 
public.  Members  of  the  public  will  be 
provided  an  opportunity  to  address  the 


Council  with  a  brief  (five  minute) 
presentation  on  Tuesday  afternoon. 

Any  interested  person  who  plans  to 
attend  tKe  meeting  as  an  observer  must 
contact  Jennifer  Allison,  Council 
Assistant.  202-512-3423.  A  form  of 
picture  identification  must  be  presented 
to  the  GAO  Security  Desk  on  the  day  of 
the  meeting  to  obtain  access  to  the  GAO 
Building.  For  further  information, 
please  contact  Ms.  Allison.  Please  check 
the  Government  Auditing  Standards 
web  page  [www.gao.gov/govaud/ 
yb/cOJ  .htm)  one  week  prior  to  the 
meeting  for  a  final  agenda. 

Marcia  B.  Buchanan. 

Assistant  Director. 

[FR  Doc.  02-26808  Filed  10-21-02;  8:45  am] 

BILLING  CODE  1610-03-M 


Instrument 


Numt)er  ot 
respondents 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Adoption  and  Foster  Care 
Analysis  Reporting  Svstem  for  title  IV- 
B  and  title  IV-E. 

OMB  No.  .0980-0267. 

Description:  Section  479  of  title  IV-E 
of  the  Social  Security  Act  directs  States 
to  establish  and  implement  an  adoption 
and  foster  care  reporting  system.  The 
purpose  of  the  data  collected  is  to 
inform  State/Federal  policy  decisions, 
program  management,  respond  to 
Congressional  and  Departmental 
inquiries.  Specifically,  the  data  is  used 
for  short/long-term  budget  projects, 
trend  analysis,  and  to  target  areas  for 
improved  technical  assistance.  The  data 
will  provide  information  about  foster 
care  placements,  adoptive  parents, 
length  of  time  in  care,  delays  in 
termination  of  parental  rights  and 
placement  for  adoption. 

Respondents:  52. 

Annual  Burden  Estimates: 


Numtjer  of  re- 
sponses per 
respondent 


Average  bur- 
den ticurs  per 
response 


Total  burden 
hours 


AFCARS  Electronic  Submission 

Estimated  Total  Annual  Burden  Hours 


52 


3,251 


338.104 


338.104 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  in  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
conunents  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration. 
Office  of  Information  Services.  370 
L'Enfant  Promenade.  SW..  Washington. 
DC  20447.  Attn:  ACE  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on;  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  15.  2002. 
Robert  Sargis. 

Reports  Clearance  Officer. 

[FR  Doc.  02-26774  Filed  10-21-02;  8:45  am] 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0371] 

Draft  Guidance  for  Industry  on  Class  II 
Special  Controls  Guidance  Document: 
Human  Dura  Mater;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Class  II  Special  Controls 
Guidance  Document:  Human  Dura 
Mater;  Draft  Guidance  for  Industry  and 
FDA."  Elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  issuing  a 
proposed  rule  to  classify  human  dura 
mater  into  class  II  (special  controls). 
This  draft  guidance  document  was 
developed  as  the  special  controls 
guidance.  It  also  updates  the 
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information  in  th«  "Guidan(  p  for  the 
Preparation  of  a  Premarket  Notification 
Application  for  Processed  Human  Dura 
Mater"  issued  on  October  14,  1H99  This 
guidance  is  neither  final  nor  is  it  in 
effect  at  this  lime. 
DATES:  Submit  written  or  t^lectronic 
comments  on  this  draft  guuiancc  by 
lanuarv  2\.  2003. 

ADDRESSES:  Submit  written  requests  for 
single  c:opies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled  "Class 
II  Special  (JinLrols  Guidance  Document: 
Human  Dura  Ntater;  Draft  Guidance  for 
Industrv  and  FD.-\"  to  the  Division  of 
Small  Manufacturers.  International,  and 
(Consumer  Assistance  {HFZ-220).  Center 
for  Devices  and  Radiological  Health. 
Food  and  Drug  .■\dministration.  1350 
Pu.card  Dr..  Rockville.  MD  20850.  Send 
two  self-addressed  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
vour  rtHjuest  to  301-443-8818  Submit 
written  comments  concerning  this 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
.Administration.  5630  Fishers  Lane,  rm 
1061.  Rockville.  MD  20852  Comments 
should  bt!  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N'.  Durfor.  (Center  for  De\  ices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  .Administratitm.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-3090. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

At  a  public  meeting  held  on 
September  16  and  17.  1999.  the 
Neurological  Devices  Panel  (the  Panel) 
recommended  that  human  dura  mater 
be  classified  into  class  II.  The  Panel  also 
commented  cm  the  information  in  the 
"Guidance  for  the  Preparation  of  a 
Premarket  Notification  Application  for 
Processed  Human  Dura  Mater"  that  was 
issued  on  July  31,  1999.  and  was 
subsequently  reformatted  and  reissued 
with  the  same  title  on  October  14,  1999. 
The  draft  guidance  entitled  "Class  II 
Special  Contrfils  Ckiidance  Document: 
Human  Dura  Mater:  Draft  Guidani:e  for 
Industr\'  and  FDA"  was  developed  as  a 
special  controls  guidance  to  support  the 
classification  of  human  dura  mater  into 
class  II  and  to  update  and  supersede  the 
information  in  the  October  14.  1999. 
guidance  document.  Following  the 
effective  date  of  a  final  rule  classifying 
the  device,  any  firm  submitting  a  510(k) 
premarket  notification  for  human  dura 
mater  will  need  to  address  the  issues 


(  o\en'd  in  the  special  control  guidance. 
However,  the  firm  need  only  show  that 
its  device  meets  the  recommendations 
iif  the  guidance  or  in  some  other^vay 
provides  equivalent  assurances  of  safety 
and  effectiveness. 

II.  Significance  of  Guidance 

This  draft  guidanc  e  is  being  issued 
(.(insistent  with  FDA  s  good  guidance 
practices  (GCJP)  regulation  (21  CFR 
10  115).  This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  special  controls  for  human  dura 
mater.  It  does  not  create  or  confer  any 
rights  for  or  on  anv  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statutes  and  regulations.  This  draft 
guidance  document  is  issued  as  a  level 
1  guidance  consistent  with  the  GGP 
regulations 

III.  Electronic  Access 

In  order  to  receive  a  copy  of  the 
"Class  II  Special  (Controls  Guidance 
Document:  Human  Dura  Mater;  Draft 
Guidan( f  for  Industrv  and  FDA"  via 
vour  fax  machine,  call  the  CDRH  Facts- 
On-Demand  svst»'m  at  800-899-0381  or 
301-827-01 1 1  from  a  touch-tone 
teh^phone  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Enter  the  document 
number  (054)  followed  bv  the  pound 
sign  (#)   Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Pers(ms  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  (iDRH  maintains  an 
entrv  on  the  Internet  for  easy  access  to 
information,  including  the  text, 
graphics,  and  files  that  mav  be 
downloadtui  to  a  pt;rsonal  computer 
with  Internet  access.  Updated  on  a 
regular  basis,  the  CDRH  home  page 
includes  the  human  dura  mater 
guidance  (hjcument.  device  safety  alerts. 
Federal  Register  n^prints.  information 
on  premarket  submissions  (including 
lists  of  approvtjd  applications  and 
manufac:tur(!rs'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh. 

IV.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
colltjction  provisions  that  are  subject  to 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  collections  of  information  in 
sections  3  and  7  through  12  of  this 


guidance  were  approved  under  OMB 
c(mtrol  number  0910-0120. 

V.  Comments 

You  may  submit  to  the  Dockets 
Management  Branch  (see  ADDRESSES) 
written  or  electronic  comments  on 
"Class  II  Special  Controls  Guidance 
Document:  Human  Dura  Mater;  Draft 
Guidance  for  Industry  and  FDA.  "  You 
must  submit  three  copies  of  any 
comments.  Individuals  may  submit  one 
copv.  You  must  identify  comments  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
Comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  September  30.  2002. 
Margaret  M.  Dotzel. 

AsstH  iatf  CDinniissioniT  for  Pnlirv 

IFKDoi    ()2-2r)H  17  Filed  10-21-02;  a:4.T  <iml 

BILLING  CODE  4160-01-5 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program  (NTP) 

National  Institute  of  Environmental 
Health  Sciences  (NIEHS);  National 
Institutes  of  Health  (NIH)  Notice  of 
Availability  of  an  Expert  Panel  Report 
on  the  Current  Validation  Status  of  In 
\'itrn  Endocrine  Disrupter  Screening 
Methods  and  a  Proposed  List  of 
Substances  for  Validation  of  In  Vitro 
Endocrine  Disruptor  Screening 
Methods:  Request  for  Comments. 

SUMMARY:  The  NTP  Interagency  Center 
for  the  Evaluation  of  Alternative 
Toxicological  Methods  (NICEATM) 
announces  the  availability  of  a  report 
entitled.  "The  Interagency  Coordinating 
Committee  on  the  Validation  of 
Alternative  Methods  (ICCVAM)  Expert 
Panel  Report  on  the  Current  Status  of  In 
Vitro  Test  Methods  for  Detecting 
Endocrine  Disruptors"  and  a  list  of 
substances  proposed  by  the  ICCVAM 
Endocrine  Disruptor  VVorking  Group 
(EDWG)  for  the  validation  of  in  vitro 
endocrine  disruptor  screening  methods. 
Final  versions  of  the  Background 
Review  Documents  (BRDs)  reviewed  at 
the  May  21-22,  2002  expert  panel 
meeting  and  the  summary  minutes  of 
this  meeting  are  also  available.  The 
NICEATM  invites  public  comment  on 
the  expert  panel  report  and  the 
proposed  list  of  substances  for 
validation. 
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Availability  of  Expert  Panel  Report, 
Proposed  List  of  Substances  for  Future 
Validation,  and  Final  Background 
Review  Documents 

Copies  of  the  expert  panel  report,  the 
EDWG  proposed  list  of  substances  for 
validation,  and  each  BRD  may  be 
obtained  on  the  ICCVAM/NICEATM 
Web  site  at  http://iccvam.niehs.nih.gov, 
or  by  contacting  NICEATM,  NIEHS,  PO 
Box  12233,  MD  EC-17,  Research 
Triangle  Park.  NC,  27709,  (phone)  (919) 
541-3398.  (fax)  (919)  541-0947,  (email) 
niceatm@niehs.nih.gov. 

Request  for  Comments 

NICEATM  invites  the  submission  of 
written  comments  on  the  expert  panel 
report  and  the  proposed  list  of 
substances  for  validation  of  in  vitro 
endocrine  disruptor  methods.  When 
submitting  written  comments  please 
include  appropriate  contact  information 
(name,  affiliation,  mailing  address, 
phone,  fax,  email  and  sponsoring 
organization,  if  applicable).  Written 
comments  and  additional  information 
should  be  sent  by  mail,  fax,  or  email  to 
Dr.  William  S.  Stokes,  Director  of 
NICEATM,  at  the  address  listed  above 
by  noon,  December  6,  2002.  All  written 
comments  received  before  this  deadline 
will  be  posted  on  the  ICCVAM/ 
NICEATM  Web  site  and  made  available 
to  ICCVAM  agency  representatives  for 
their  consideration  prior  to  the 
development  by  ICCVAM  of  final 
recommendations  on  these  test  methods 
and  the  proposed  list  of  substances  for 
validation. 

The  expert  panel  report,  the  final  list 
of  proposed  substances  for  validation, 
and  the  ICCVAM  recommendations  will 
be  compiled  into  a  report  and  forwarded 
to  the  Director  of  the  NIEHS  and  the 
heads  of  appropriate  Federal  agencies 
and  posted  on  the  ICCVAM/NICEATM 
Web  site.  The  NIEHS  and  the  Federal 
agencies  will  consider  these 
recommendations  and  comments  to 
determine  if  and  how  (chemicals  and 
laboratories)  additional  validation 
studies  will  be  conducted.  If  a  decision 
is  made  to  conduct  validation  studies  on 
in  vitro  ER  and  AR  assays,  an 
independent  peer  review  panel  will  be 
convened  to  review  the  results  of  these 
studies  and  to  propose  minimum 
performance  criteria. 

Background  on  the  Evaluation  of /n 
Vitro  Endocrine  Disruptor  Screening 
Methods  and  Development  of  the 
Proposed  List  of  Sutetances  for  Future 
Validation 

A  request  for  data  supporting  the 
performance  and  reliability  of  endocrine 
disruptor  screening  methods  and  for  the 


nomination  of  expert  scientists  for  an 
independent  scientific  review  panel  was 
previously  published  (Federal  Register. 
Vol.  66.  No.  57.  pp.  16278-16279. 
March  23,  2001.  available  at  http:// 
iccvam.niehs.nih.gov/methods/ 
endocrine.htm).  This  notice  also 
announced  that  NICEATM  in 
collaboration  with  the  ICCVAM  would 
hold  an  independent  peer  review  panel 
meeting  to  assess  the  current  validation 
status  of  in  vitro  estrogen  receptor  (ER) 
and  androgen  receptor  (AR)  binding  and 
transcriptional  activation  assays,  and  to 
review  proposed  minimum  performance 
criteria  for  defining  an  acceptable 
screening  assay.  During  development  of 
Background  Review  Documents  (BRDs) 
for  in  vitro  ER  and  AR  assays.  ICCVAM 
and  NICEATM  determined  that  no 
validation  studies  using  standardized 
protocols  had  been  completed.  As  a 
result.  NICEATM  in  collaboration  with 
the  ICCVAM  held  an  expert  panel 
meeting  on  May  21-22.  2002,  to 
evaluate  the  current  status  of  ER  and  AR 
binding  and  transcriptional  activation 
assays  and  to  develop  recommendations 
for  their  future  validation  (Federal 
Register.  Vol.  67,  No.  66,  pp.  16415- 
16416,  April  5.  2002.  available  at  http:/ 
/ iccvam.niehs.nih.gov/methods/ 
endocrine.htm).  At  this  meeting,  the 
panel  reviewed  each  of  four  BRDs 
(Estrogen  and  Androgen  Receptor 
Binding  and  Transcriptional  Activation 
Assays)  and  developed  conclusions  and 
recommendations  on  the  following: 

•  The  relative  priority  that  should  be 
given  to  specific  assays  recommended 
for  further  evaluation  in  validation 
studies. 

•  The  adequacy  of  the  specific 
protocols  recommended  for  validation 
studies. 

•  The  adequacy  of  the  minimum 
procedural  standards  recommended  for 
each  type  of  assay. 

•  The  adequacy  and  appropriateness 
of  substances  recommended  for 
validation  studies. 

The  expert  panel's  conclusions  and 
recommendations  are  included  in  the 
report  described  above. 

Based  on  the  reconunendations  of  the 
expert  panel  and  in  consultation  with 
the  EDWG.  a  combined  list  of  proposed 
substances  for  future  validation  was 
developed.  This  list  is  proposed  by  the 
EDWG  to  facilitate  future  validation  of 
in  vitro  endocrine  disruptor  screening 
methods  and  is  available  as  described  in 
this  notice. 

Background  Information  on  ICCVAM 
and  NICEATM 

ICCVAM  was  authorized  as  a 
permanent  interagency  committee  of  the 
NIEHS.  under  the  NICEATM.  on 


December  19.  2000,  bv  the  ICCVAM 
Authorization  Act  of  2000  (P.L.  106- 
545,  available  at  http:// 
iccvam.niehs.nih.gov/about/ 
PLl06545.htm).  ICCVAM  is  composed 
of  representatives  from  fifteen  Federal 
regulatorv  and  research  agencies  that 
use  or  generate  toxic    )gical 
information.  P.L.  lOt    545  directs  the 
ICCVAM  to  coordinate  the  technical 
review  of  new.  revised,  and  alternative 
test  methods  of  interagency  interest.  The 
committee  also  coordinates  cross-agency 
issues  relating  to  the  validation, 
acceptance,  and  national/international 
harmonization  of  toxicological  testing 
methods.  ICCVAM  promotes  the 
scientific  validation  and  regulatory 
acceptance  of  toxicological  test  methods 
that  enhance  agencies'  ability  to  make 
decisions  on  health  risks,  while 
refining,  reducing,  and  replacing  animal 
use  wherever  possible.  NICEATM 
provides  operational  and  scientific 
support  for  ICCVAM  and  collaborates 
with  ICCVAM  to  evaluate  new  and 
alternative  test  methods  applicable  to 
the  needs  of  Federal  agencies. 
Additional  information  about  ICCVAM 
and  NICEATM  can  be  found  at  the 
following  Web  site:  http:// 
iccvam.niehs.nih.gov. 

Dated;  October  9.  2002. 
Samuel  H.  Wilson, 

Deputy  Director.  Xalional  Institute  of 

Environmental  Health  Sciences. 

|FR  Doc.  02-2fi73:f  Filed  10-21-02;  8:45  ami 

BILUNG  CODE  4U0-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-62] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB:  Capital 
Advance  Program  Submission 
Requirements  for  Section  202  Housing 
for  the  Elderly  and  Section  81 1 
Housing  for  Persons  With  Disabilities 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
21.  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
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the  proposal  by  name  and/or  QMB 
approval  number  (2502-0470)  and 
should  be  sent  to:  Lauren  VVJttenberg. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  1023,5, 
TsJew  Executive  Office  Building, 
Washington,  DC  20503;  Fax  numbt-r 
(202)  395-6974;  e-mail 
Laurf^nWittenbergSiomb. eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

VVavne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  I'rban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC^ 
20410;  e-mail  \Vaynp_Eddins<&HUD.iiov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  (Copies  of  the  prop       d 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
{{escribed  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Redu(  tion 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  c:ollection 


Federal  Register/ Vol,  67.  No.  204 /Tuesday.  October  22.  2002 /Notices 


proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agencv  form  number,  if  applicable; 
(6)  what  mt;mbers  of  the  public  will  be 
affected  bv  the  proposal;  (7)  how 
frequentlv  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Titif  of  Proposal:  Capital  Advance 
Program  Submission  Requirements  for 
Section  202  Housing  for  the  Elderly  and 
Section  811  Housing  for  Persons  with 
Disabilities. 

OMB  Approval  Number:  2502-0470. 


Form  Numbers:  HUD-90163-CA. 
90164-CA.  90165-CA,  90166-CA. 
90167-CA.  90170-CA.  90171-CA. 
90176-CA.  90177-CA.  91732A-CA.  & 
92476-A-CA,  92004-F. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  facilitates 
processing  of  all  Sections  202  and  811 
capital  advance  projects  that  have  not 
yet  been  finally  closed.  The 
requirements  include  the  processing  of 
the  applications  for  firm  commitments 
to  final  closing  of  the  capital  advance. 
It  is  needed  for  HUD  to  determine  the 
Owners  eligibility  and  capacity  to 
finalize  the  development  of  a  housing 
project  under  the  Section  202  and 
Section  811  Capital  Advance  Programs. 
A  thorough  evaluation  of  an  Owner's 
capabilities  is  critical  to  protect  the 
Government's  financial  interest  and  to 
mitigate  any  possibility  of  fraud,  waste, 
and  mismanagement  of  public  funds. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Frequency  of  Submission:  On 
occasion. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


260 


15 


3.485 


Total  Estimated  Burden  Hours:  3.485 
Status:  Reinstatement,  with  change,  of 

previously  approved  collection  for 

which  approval  has  expired. 

Authority:  .Sh(  tmn  ).SU7  cit  the  Paperwork 

Kf.iiu.tion  A.  t  of  Ul't.T.  44  D.S.C.  35.  as 
amended. 

Dnterl   Octobt^T  1  1    i002. 
Wayne  Eddins. 

Dvpartmcntal  Hfports  Mnnagfinent  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  Dor..  02-26772  Filed  10-21-02;  8:4.=)  ani| 

BILUNG  CODE  4210-72-M 


ACTION:  Notice. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR^734-N-61] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB:  Grant 
Applications  for  Healthy  Homes  and 
Lead  Hazard  Programs  (Lead-Based 
Paint  Hazard  Control  Grant  Programs, 
Healthy  Homes  Demonstration  Grant 
Program,  the  Operation  Lead 
Elimination  Action  Program,  and  the 
Healthy  Homes  and  Lead  Technical 
Studies  Grant  Program) 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HL'D. 


SUMMARY:  The  proposed  information 
(  oUection  requirement  described  below 
has  been  submitted  to  the  (])ffice  of 
Management  and  Budget  (OMB)  of 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subjec:t  proposal, 

DATES:  Comments  Due  Date:  November 
21,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  (Comments  should  refer 
the  proposal  by  name  and/or  OMB 
approval  number  (2539-0015)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  Room  10235, 
New  Executive  Office  Building, 
Washington,  D(]  20503;  Fax  number 
(202)  39.5-6974;  E-mail 
Lauren  \Vittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

VVavne  Eddins,  Reports  Management 
Officer.  QDAM,  Department  of  Housing 
and  Urban  Devt^lopment,  451  Seventh 
Street,  Southwest,  Washington.  DC 
20410;  e-mail  Wavne_Eddins@HL'D.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 


submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  bv  the  Paperwork  Reduction 
Act  (44  U,S,C.  Chapter  35),  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
nMmber  of  an  agency  official  familiar 
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with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Grant  Applications 
for  Healthy  Homes  and  Lead  Hazard 
Programs  (Lead-Based  Paint  Hazard 
Control  Program,  Healthy  Homes 
Demonstration  Grant  Program,  the 
Operation  Lead  Elimination  Action 
Program,  and  the  Healthy  Homes  and 
Lead  Technical  Studies  Grant  Program), 

OMB  Approval  Number:  2539-0015, 

Form  Numbers:  HUD-424,  HU-424B. 
HUD-424C,  HUD-2990,  HUD-50070, 
HUD-50071,SFLLL. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  is  required  in 
conjunction  with  the  issuance  of  NOFAs 
aiuiouncing  the  availability  of 
approximately  $95,500,000  for  Healthy 
Homes  and  Lead  Hazard  Programs 
(Lead-Based  Paint  Hazard  Control  Grant 
Program,  Healthy  Homes  Demonstration 
Grant  Program,  the  Operation  Lead 
Elimination  Action  Program,  and  the 
Healthy  Homes  and  Lead  Technical 
Studies  Grant  Program),  Grants  are 
authorized  imder  Title  X  of  the  Housing 
and  Community  Development  Act  of 


1992,  Public  Law  102-550.  Section 
111(g)  and  other  legislation. 

Respondents:  Potential  applicants 
include  a  State,  tribal,  or  unit  of  local 
governments.  IN  addition,  potential 
applicants  of  the  Healthy  Homes 
Demonstration  Grant  Program,  the 
Operation  Lead  Elimination  Action 
Program,  and  the  Healthy  Homes  and 
Lead  Technical  Studies  Grant  Program 
may  include  not-for-profit  institutions 
and  for-profit  firms  located  in  the  U,S.. 

Freq u en cy  of  Suf     ission :  O n 
occasion. 


Number  of 
respondents 


Annual  re- 
sponses 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


225 


85 


19,040 


Total  Estimated  Burden  Hours: 
19.040. 

Status:  This  is  a  revision  of  a 
currently  approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  October  11.  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc,  02-26773  Filed  10-21-02;  8:45  am] 
BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4630-FA-11] 

Announcement  of  Funding  Award— FY 
2001 ;  Healthy  Homes  Grant  Program 

AGENCY:  Office  of  the  Secretary — Office 

of  Healthy  Homes  Initiative  and  Lead 

Hazard  Control,  HUD. 

ACTION:  Aimouncement  of  funding 

awards:* 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  additional  funding 
decisions  made  by  the  Department  in  a 
competition  for  funding  under  the 
Healthy  Homes  Demonstration  and 
Education  Notice  of  Funding 
Availability  (NOFA).  This 
aimouncement  contains  the  name  and 
address  of  the  award  recipient  and  the 
amount  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Taylor,  Department  of  Housing 
and  Urban  Development,  Office  of 
Healthy  Homes  Initiative  and  Lead 
Hazard  Control.  Room  P3206,  451 


Seventh  Street,  SW,,  Washington.  DC 
20410,  telephone  (202)  755-1785,  ext. 
116.  Hearing-and  speech-impaired 
persons  may  access  the  number  above 
via  TTY  by  calling  the  toll  free  Federal 
Information  Relay  Service  at  1-800- 
877-8339, 

SUPPLEMENTARY  INFORMATION:  On 

February  26,  2001  (66  FR  11893),  HUD 
published  a  NOFA  announcing  the 
availability  of  approximately  $5,500,000 
for  grants  and  cooperative  agreements 
for  the  Healthy  Homes  Demonstration 
and  Education  Grant  Program, 
Applications  were  scored  and  selected 
on  the  basis  of  selection  criteria 
contained  in  that  NOFA, 

A  total  of  $5,823,389  was  awarded  to 
eight  grantees.  However,  HUD  was  not 
able  to  successfully  conclude 
negotiations  with  the  Research 
Foundation  of  the  State  University  of 
New  York  for  an  award  of  $700,000, 
This  amount  will  be  awarded  to  the  next 
highest  scoring  application.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (103 
Stat,  1987,  42  U.S.C.  3545).  the 
Department  is  publishing  the  names, 
addresses,  and  amounts  of  this  award  as 
follows: 

The  University  of  Tulsa.  600  South 
College  Avenue.  Tulsa.  OK  74104- 
3189, 

Total  Amount  of  Grant:  $700,000, 
Dated:  September  16,  2002. 

David  E.  )acobs,  * 

Director.  Office  of  Healthy  Homes  and  Lead 

Hazard  Control. 

[FR  Doc.  02-26765  Filed  10-21-02;  8:45  ami 

BILUNG  CODE  4210-70-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4579-FA-16] 

Announcement  of  Funding  Award — FY 
2001 ;  Lead-Based  Paint  Hazard 
Control;  United  Parents  Against  l^ad 
of  Michigan 

agency:  Office  of  the  Secretary — Office 

of  Healthy  Homes  and  Lead  Hazard 

Control,  HUD, 

ACTION:  Announcement  of  funding 

award. 


summary:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  funding  decision 
made  by  the  Department  of  the  United 
Parents  Against  Lead  of  Michigan.  This 
announcement  contains  the  name  and 
address  of  the  awardee  and  the  amount 
of  the  award. 

FOR  FURTHER  INFORMATION  CONTACT: 
Staci  Gilliam.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 
telephone  (202)  755-1785,  ext.  110. 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  by  calling  the 
Federal  Information  Relay  Service  TTY 
at  1-800-877-8339. 

supplementary  INFORMATION:  The  Lead- 
Based  Paint  Hazard  Control  grant  for  the 
United  Parents  Against  Lead  of 
Michigan  was  issued  pursuant  to  Pub.  L, 
102-550.  Title  X.  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992. 

This  notice  announces  the  award  of 
$240,763,00  to  the  United  Parents 
Against  Lead  of  Michigan,  which  will  be 
used  to  provide  financial  support  and 
technical  assistance  to  support 
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education  and  outreach  efforts  by  parent 
groups  and  other  communitv-based 
organizations  to  protect  children  from 
being  lead  poisoned. 

the  (Catalog  ot  Fetieral  Domestic 
Assistance  number  for  this  program  is 
14,900 

In  accordance  with  sectu)n 
102(a)(4)(C;)  of  the  Department  of 
Housing  and  I'rban  Development 
Reform  Act  of  1489  (10,?  .Stat    I4H7.  42 
U.S.C.  J545).  the  Department  is 
publishing  the  name,  address,  and 
amount  of  the  award  as  follows; 

United  Parents  Against  Lead  of 
Michigan,  2061  lUith  .Xvenue, 
Allegan,  MI  440  lO. 

Total  Amount  of  Grant:  $240,763. 

natP(i    Seplnniber  Id.  2002. 
David  E.  (acobs. 

Director.  Office  of  Healthy  Homes  and  Lead 
Ha/.ard  Control. 
IKR  [)()< .  (12-26767  Filed  10-21-02;  8:4.^  am] 

BILLING  CODE  4210-70-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4579-FA-17] 

Announcement  of  Funding  Award — FY 
2001 ;  Lead-Based  Paint  Hazard 
Control;  Tides  Foundation 

agency:  Office  of  the  .Secretary— Office 

of  Healthv  Homes  and  Lead  Hazard 

Control.  HUD 

ACTION:  Announcement  of  funding 

award 


SUMMARY:  In  accordance  with  section 

102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  .\cX  of  1989.  this  announcement 
notifies  the  public  of  a  funding  decision 
made  bv  the  Department  to  the  Tides 
Foundation.  This  announcement 
contains  the  name  and  address  of  the 
awardee  and  the  amount  of  the  award 
FOR  FURTHER  INFORMATION  CONTACT: 
Staci  Gilliam.  Department  of  Housing 
and  L'rban  Development.  451  Seventh 
Street.  SW.,  Washington.  DC  20410. 
telephone  (202)  755-1785.  ext.  1  10 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  by  calling  the 
Federal  Information  Relay  Service  TTY 
at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  The  Lead- 
Based  Paint  Hazard  Control  grant  for  the 
Tides  Foundation  was  issued  pursuant 
to  Public  Law  102-550,  Title  X. 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992. 

This  notice  announces  the  award  of 
$500,000.00  to  the  Tides  Foundation, 
which  will  be  used  to  provide  financial 


support  and  technical  assistance  to 
.support  education  and  outreach  efforts 
bv  parent  groups  and  other  community- 
based  organizations  to  protect  children 
from  being  lead  poisoned. 

The  Catalog  of  Federal  Domestic 
Assistance  nunibcr  lor  this  program  is 
14,900. 

In  accurdcint.i'  wilh  sei.tion  102|iill4)(C)  ot 
the  Deparlnifiil  of  ftousiiig  nnd  Crliiin 
Ufvelopmeiil  R.'foriii  Ad  of  l')H')  (l():f  SIhI 
1'I87.  42  f.S.C,  :1.'i4.t).  the  UeparlmenI  is 
publishing  the  name,  address,  and  amount  of 
the  avvani  as  folhjvvs; 
Tides  Foundiilioii.  I'O.  Box  29907.  San 

Franc  isdp.  CA  ')412't-(W07 
Total  Amount  ofCnint  S.'iOU.OOO.OO. 

Dated:  Sepleinh.-r  Ih,  2002. 
David  K.  lacnbs. 

Dim  tor.  ( .»///(■(•  iit  Hriilltn  llonu's  and  Lfud 
Hazard  Control 

ll'K  Doi    li:;-2f)rn)  i-iled  l(!-21-02:  H;4,i  ami 
BILUNG  CODE  4210-70-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR-4579-FA-1 8] 

Announcement  of  Funding  Award — FY 
2001 ;  Lead-Based  Paint  Hazard 
Control;  City  of  Cincinnati 

AGENCY:  Office  of  the  Secretary — (Jffice 

of  Healthv  Homes  and  Lead  Hazard 

Control.  HUD. 

ACTION:  Announcement  of  funding 

award. 

SUMMARY:  In  accordance  with  section 
n)2(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  a  funding  decision 
made  bv  the  Department  to  the  City  of 
('incinnati.  This  announcement 
contains  the  name  and  address  of  the 
awardee  and  the  amount  of  the  award. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Levitt.  Dtjpartment  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  .SW.,  Washington.  DC  20410. 
telephone  (202)  755-1785.  ext.  156. 
Hearing — or  speech-impaired 
individuals  may  access  this  number  by 
calling  the  Federal  Information  Relay 
Service  TTY  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The  Lead- 
Based  Paint  Hazard  Control  grant  for  the 
('ity  of  Cincinnati  was  issued  pursuant 
to  Public  Law  102-550,  Title  X, 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992. 

This  notice  announces  the  award  of 
$399,676.00  to  the  City  of  Cincinnati, 
which  will  be  used  to  conduct  research 
and  education  to  protect  children  from 
being  lead  poisoned. 


The  Catalog  of  Federal  Domestic 
.\ssislance  number  for  this  program  is 
14.900 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987.42 
U.S.C.  3545),  the  Department  is 
publishing  the  name,  address,  and 
amount  of  the  award  as  follows: 
Caty  of  Cincinnati.  Office  of 

Environmental  Management.  805 
Central  Avenue — Suite  605, 
Cincinnati,  OH  45202-1994. 
Total  Amount  of  Grant:  $399,676. 

Dated:  September  16.  2002. 
David  E.  Jacobs. 

DiriTtor.  Officf  of  Health  Homes  and  Lead 
Hazard  Control 

JFR  Uoc.  02-2(i771  Filed  10-21-02:  H:4.'i  am] 
BILUNG  CODE  4210-70-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-463a-FA-09] 

Announcement  of  Funding  Award — FY 
2001;  Lead  Hazard  Control  2001 

AGENCY:  Office  of  the  Secretary— Office 

of  Healthv  Homes  and  Lead  Hazard 

Control,  HUD. 

ACTION:  Announcement  of  funding 

award. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  as  a  result  of 
the  Lead  Hazard  Control  Notice  of 
Funding  Availability  (NOFA),  This 
announcement  contains  the  names  and 
addresses  of  the  awardees  and  the 
amount  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Staci  Gilliam.  Department  of  Housing 
and  Urban  Development.  451,  Seventh 
Street.  SW.  Washington.  DC.  20410. 
telephone  (202)  755-1785,  ext,  110, 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  by  calling  the 
Federal  Information  Relay  Service  TTY 
at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION:  The  Lead 
Hazard  Control  NOFA  was  issued 
pursuant  to  section  1011  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (Title  X  of  the 
Housing  and  Community  Development 
Act  of  1992). 

On  February  26.  2001  (66  FR  11855), 
HUD  published  a  NOFA  announcing  the 
availability  of  $60,000,000.00  for  Lead 
Hazard  Control  Control  grantees,  that 
would  be  used  to  assist  States,  Indian 
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Tribes  and  local  governments  in 
undertaking  comprehensive  programs  to 
identify  and  control  lead-based  paint 
hazards  in  eligible  privately-owned 
housing  for-rental  or  owner-occupants 
in  partnership  with  community-based 
organizations. 


The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.900. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 


U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
amounts  of  the  awards  as  follows: 


Awardee 


Address 


Amount  of  grant 


-Room  1000.  Birminghiam,  $1,155.840  00 


City  of  Los  Angeles  

City  of  Hartford  

City  of  New  Britain  

City  of  New  Haven 

City  of  Stamford 

City  of  Kankakee  

City  of  Boston  

City  of  Lawrence  

City  ot  Somerville 

State  of  Michigan  

City  of  Minneapolis  

Saint  Paul-Ramsey  County 

City  of  Kansas  City  

St.  Louis  County  

Butte-Silver  Bow  


City  of  Newark  ... 
City  of  New  York 


City  of  Utica  

City  of  Akron  

City  of  Cleveland  . 
City  of  Pawtucket  . 
City  of  Charleston 

City  of  Memphis  ... 

City  of  Milwaukee 


City  of  Birmingham     Community  Development  Department,  710  North  20th  Streef 

i.    AL  35203. 

Housing  Department,  111  North  Hope  Street— Room  709,  Los  Angeles,  CA  90012  

Department  of  Housing,  550  Main  Street.  Hartford,  CT  06103 -.. 

27  West  Main  Street,  New  Britain,  CT  06051   

Department  of  Health,  54  Meadow  Street.  New  Haven,  CT  06519  

Community  Development  Office.  888  Washington  Boulevard.  Stamford.  CT  06904  

385  East  Oak,  Kankakee,  IL  60901  

Department  of  Neighborhood  Development.  Lead  Safe  Boston.  38  Winthrop  Street,  Hyde 
Park,  MA  02136. 

Office  of  Planning  &  Development,  225  Essex  Street— 3rd  Floor.  Lawrence.  MA  01840 

Office  of  Housing  &  Community  Development.  50  Evergreen  Avenue.  Somerville,  MA 
02145. 

Department  of  Community  Health,  Division  of  Community  Services.  Lead  Hazard  Reme- 
diation Program,  3423  North  Martin  Luther  King  Blvd..  Lansing,  Ml  48909 

Environmental  Health  Services.  250  South  4th  Street— Room  401,  Minneapolis,  MN 

55415. 

Department  of  Public  Health.  555  Cedar  Street,  Saint  Paul.  MN  55101   

Health  Department,  2400  Troost  Avenue— Suite  4000.  Kansas  City,  MO  64108 

Office  of  Community  Development,  121  South  Meramec— Suite  444,  Clayton,  MO  63105 

Health  Department,  Environmental  Health  Division.  25  West  Front  Street.  Butte,   MI 

59701 . 
Department  of  Health  &  Human  Services,  110  William  Street.  Newark.  NJ  07102 
Department  of  Housing,  Preservation  &  Development,   100  Gold  Street— Room  9-08, 

New  York,  NY  10038, 

Department  of  Urt)an  &  Economic  Development,  1  Kennedy  Plaza,  Utica,  NY  13502  

Health  Department,  177  South  Broadway  Street,  Akron,  OH  44308  

Department  of  Public  Health.  1925  St.  Clair  Avenue,  Cleveland,  OH  44114  

137  Roosevelt  Avenue,  Pavtrtucket,  Rl  02860  

Department  of  Housing  &  Community  Development,  75  Calhoun  Street,  Charleston.  SC 

29401. 
Division  of  Housing  &  Community  Development,  701   North  Main  Street— Suite  150 

Memphis,  TN  38107, 
Health  Department,  Childhood  Lead  Poisoning  Prevention  Program,  Johnston  Commu- 
nity Health  Center,  1230  West  Grant  Street,  Milwaukee.  Wl  53215-2798  


3.000 
2,944 
2,392 
2.750 
2,160 
2,999 
3,000 


000  00 
932  00 
783  00 
000  00 
089  00 
.981  00 
.000,00 


3,000  000  00 
1 ,488  638  00 

3  000  000  00 

3,000  000  00 

1 ,600.000  00 

1 ,000,000  00 

1 .000.000  00 

545,483  00 

3  000  000  00 
3,000  000  00 

1.155,841  00 
3.000  000  00 
2,999.562  00 
2.861,968  00 

2  999  998  00 

2,998  885  00 

3  000  000  00 


Dated:  September  16,  2002, 
David  E.  |acobs, 

Director.  Office  of  Healthy  Homes  &  Lead 

Hazard  Control. 

|FR  Doc.  02-26764  Filed  10-21-02:  8:45  am] 

BILLING  CODE  4210-70-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4579-FA-15] 

Announcement  of  Funding  Award — FY 
2001 ;  Lead-Based  Paint  Hazard 
Control;  Alliances  To  End  Childhood 
Lead  Poisoning 

agency:  Office  of  the  Secretary — Office 

of  Healthy  Homes  and  Lead  Hazard 

Control,  HUD. 

ACTION:  Announcement  of  funding 

award. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 


Housing  and  Urban  Development 
Reform  Act  of  1989.  this  announcement 
notifies  the  public  of  a  funding  decision 
made  by  the  Department  to  the  Alliance 
To  End  Childhood  Lead  Poisoning.  This 
announcement  contains  the  name  and 
address  of  the  awardee  and  the  amount 
of  the  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

Staci  Gilliam,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  755-1785.  ext.  110. 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  by  calling  the 
Federal  Information  Relay  Service  TTY 
at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  The  Lead- 
Based  Paint  Hazard  Control  grant  for  the 
Alliance  To  End  Childhood  Lead 
Poisoning  was  issued  pursuant  to  Public 
Law  102-550,  Title  X,  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992, 


This  notice  announces  the  award  of 
52,300,000  to  the  Alliance  To  End 
Childhood  Lead  Poisoning,  which  will 
be  used  to  help  community-  and  faith- 
based  organizations  ensure  that  families 
have  access  to  housing  that  is  decent, 
safe,  affordable,  and  free  from 
recognized  health  hazards  that  can  harm 
young  children. 

The  Clatalog  of  KtnierMl  U(iiiu'sti( 
Assistance  number  lor  this  progr.nn  i^ 
14.900, 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987.  42 
U.S.C.  3545),  the  Department  is 
publishing  the  name,  address,  and 
amount  of  the  award  as  follows: 

Alliance  To  End  Childhood  Lead 
Poisoning.  P.O.  Box  29907,  San 
Francisco.  CA  94129-0907. 

Total  Amount  of  Grant:  $2,300,000. 
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Dated:  September  16,  2002. 
David  E.  Jacobs, 

Director.  Officfof  Hfulthv  Unnifs  h  l.roil 
Hazard  Control 

(FR  Doc.  02-2B7fi«  Filed  10-2  1-02,  8:4,=j  aiiil 
BILUNG  COO€  4210- 70-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4741-C-03] 

Fair  Market  Rents  for  the  Housing 
Choice  Voucher  Program  and 
Moderate  Rehabilitation  Single  Room 
Occupancy  Program  Fiscal  Year  2003; 
Correction 

AGENCY:  Office  of  Policy  Development 

and  Research,  HUD. 

action:  Notice  of  final  Fiscal  Year  (FY) 

2003  fair  market  rents  (FMRs); 

correction. 

summary:  This  notice  corrects  final  FY 
2003  Fair  Market  Rents  for  nine  areas: 
San  Francisco,  CA,  PMSA;  Binghamton. 
NY,  MSA:  Elmira,  NY.  MSA; 
Jamestown,  NY.  MSA;  Utica-Rome,  NY. 
MSA;  Oklahoma  City,  OK,  MSA; 
Altoona,  PA,  MSA;  Henderson  (".ounty. 


TX,  and  (^ulpeper  County,  VA,  as 
published  in  the  Federal  Register  on 
September  30,  2002  (67  FR  61382). 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Benoit,  Director.  Real  Estate  and 
Housing  Performance  Division,  Office  of 
Public  and  Assisted  Housing  Delivery, 
telephone  (202)  708-0477,  responsible 
for  decisions  on  how  fair  market  rents 
are  used.  For  technical  information  on 
the  methodology  used  to  develop  fair 
market  rents  or  a  listing  of  all  fair 
market  rents,  please  call  HUD  User  at  1- 
800-245-2691  or  access  the  information 
on  the  HUD  Web  site,  http:// 
n'ww  hud user.org/datasets/fmr. html. 
Further  questions  on  the  methodology 
may  be  addressed  to  Marie  L.  Lihn, 
Economic  and  Market  Analysis 
Division,  Office  of  Economic  Affairs, 
telephone  (202)  708-0590,  Extension 
5866  {e-mail:  manel  ._lihn@hud.gov). 
Hearing-or  speech-impaired  persons 
may  use  the  Telecommunications 
Devices  for  the  Deaf  (TDD)  at  l-SOO- 
92  7-7589.  (Other  than  the  "800"  HUD 
User  and  TDD  numbers,  telephone 
numbers  are  not  toll  free.) 
SUPPLEMENTARY  INFORMATION:  On 
September  30,  2002  (67  FR  61382).  HUD 


published  its  Notice  of  Fiscal  Year  2003 
Fair  Market  Rents  (FMRs)  for  the 
Housing  Choice  Voucher  Program  and 
Moderate  Rehabilitation  Single-Room 
Occupancy  ProgrEun.  This  notice  makes 
technical  corrections  to  the  market  rents 
in  nine  areas.  These  corrections  are 
made  because  incorrect  application  of 
state  minimum  rents  resulted  in  some 
minor  decreases  for  certain  bedroom 
rents  in  Binghamton,  NY,  Elmira,  NY, 
lamestown,  NY,  Utica-Rome,  NY,  and 
Altoona,  PA.  In  addition,  a  calculation 
error  resulted  in  lower  FMRs  for  two 
metropolitan  counties,  Henderson 
County,  TX  and  Culpeper  County,  VA. 
Finally,  the  San  Francisco,  CA  and 
Oklahoma  City,  OK  FMR  areas  have 
been  recalculated  and  corrected. 

Accordingly,  FR  Doc  02-24619,  the 
Notice  of  Fiscal  Year  2003  Fair  Market 
Rents  for  the  Housing  Choice  Voucher 
Program  and  Moderate  Rehabilitation 
Single-Room  Occupancy  Program, 
published  on  September  30,  2002  (67  FR 
61382)  is  corrected  as  follows: 

1.  On  page  61388,  in  the  table  under 
California,  Metropolitan  FMR  Areas,  the 
entries  for  San  Francisco  are  corrected 
to  read  as  follows: 


2003  Fair  market  rent 

Number  of  bedrooms 

OBR          ' 

1  BR 

2  BR 

3  BR 

4  BR 

San  Francisco  CA  PMSA                                  

$1,185 

$1 .535                  $1 .940 

$2,661 

$2,816 

; 

2.  On  page  61418,  in  the  table  under 
New  York.  Metropolitan  FMR  Areas,  the 
entries  for  Binghamton,  Elmira. 


Jamestown,  and  Utica-Rome  are 
corrected  to  read  as  follows: 


2003  Fair  market  rent 

Number  of  t>edrooms 

OBR 

1  BR                     2  BR 

3  BR 

4  BR 

Binghamton  NY  MSA    

$375 
375 
375 
375 

$421 

$526 

$667 
655 
655 
655 

$749 

Elmira  NY  MSA             

421 
421 
421 

517 
507 
507 

780 

Jamestovvn  NY  MSA     

749 

Utica-Rome  NY  MSA    

749 

3.  On  page  61422.  in  the  table  under         entries  for  Oklahoma  City  are  corrected 
Oklahoma.  Metropolitan  FMR  Areas,  the     to  read  as  follows: 


2003  Fair  market  rent 


Oklahoma  City.  OK  MSA 


Number  of  bedrooms 


OBR 


1  BR 


2  BR 


3  BR 


$412 


$448 


$581 


4  BR 


$807 


$903 


4.  On  page  61424.  in  the  table  under         the  entries  for  Altoona  are  corrected  to 
Pennsylvania,  Metropolitan  FMR  Areas,      read  as  follows: 
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2003  Fair  market  rent 


Altoona,  PA  MSA 


Number  of  bedrooms 


OBR 


1  BR 


2  BR 


3  BR 


4  BR 


$304 


$387 


$463 


$604 


S676 


5.  On  page  61429,  in  the  table  under 
Texas,  Metropolitan  FMR  Areas,  the 

2003  Fair  market  rent 


Henderson  County,  TX 


entries  for  Henderson  County  are 
corrected  to  read  as  follows: 


Number  of  bedrooms 


OBR 


1  BR 


2  BR 


3  BR 


$343 


$408 


$498 


S679 


4  BR 


S815 


6.  On  page  61433,  in  the  table  under 
Virginia,  Metropolitan  FMR  Areas,  the 


2003  Fair  market  rent 


Culpeper  County,  VA 


entries  for  Culpeper  County  are 
corrected  to  read  as  follows: 


Numt)er  of  bedrooms 


OBR 


1  BR 


$435 


S634 


2  BR 


3  BR 


$737 


$974 


4  BR 


SI. 167 


Dated:  October  16,  2002. 
Harold  L.  Bunce, 

Deputy  Assistant  Secretary  for  Economic 

Affairs. 

[FR  Doc.  02-26763  Filed  10-21-02:  8:45  am) 

BILUNG  CODE  4210-62-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-070-03-1 020-PG] 

Notice  of  Public  Meeting;  Western 
Montana  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Western 
Montana  Resource  Advisory  Council 
will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held 
December  19.  2002,  at  the  BLM  Butte 
Field  Office,  106  N.  Parkmont,  Butte, 
Montana  beginning  at  9  a.m.  The  public 
comment  period  will  begin  at  11:30  a.m. 
and  the  meeting  will  adjourn  at 
approximately  3  p.m. 


SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
plarming  and  management  issues 
associated  with  public  land 
management  in  western  Montana.  At 
this  meeting,  topics  we  plan  to  discuss 
include:  updates  on  the  Dillon  and 
Butte  Resource  Management  Plans, 
compliance  with  Standards  for 
Rangeland  Health  and  Guidelines  for 
Livestock  Grazing,  and  a  report  on  fuels 
management.  If  time  allows,  the  RAC 
may  discuss  the  commercial  use 
subgroup  and  hear  a  report  from  the 
Bureau-wide  meeting  of  RAC 
chairpersons  scheduled  for  November 
19  and  20  in  Phoenix. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments.    ^ 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  or  other 
reasonable  accommodations,  should 
contact  the  BLM  as  provided  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Krause,  Resource  Advisory 
Council  Coordinator,  at  the  Butte  Field 


Office.  106  North  Parkmont.  Butte. 
Montana  59701.  telephone  406-533-    ■ 
7617  or  Richard  Hotaling.  Field 
Manager.  Butte  Field  Office,  telephone 
406-533-7600. 

Dated:  October  lb.  2002. 
Richard  Hotaling, 
Field  Mannfier. 

|FR  Doc.  02-26789  Filed  10-21-02:  H  4,->  am] 
BILLING  CODE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO  6401020  PF  24  1  A] 

Notice  of  Resource  Advisory  Councils 
Meetings 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM)  Resource 
Advisory  Councils  (RACs).  will  meet  as 
indicated  in  the  table  under  dates 
specified  below: 

DATES:  We  will  hold  the  meetings  as 
shown  in  the  table  below: 
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RAC  name 


Date(s)  and  times 


Arizona  RAC 


Nov  20  10  am 

p  m 


Front  Range  RAC 


Upper  Snake  RAC 


Lower  Snake  RAC 


Upper  Columbia- 
Salmon  Clearwater 
RAC 

Eastern  Montana 
RAC 


Central  Montana 
RAC 


Utah  RAC 


Nov  20  2002.  930 
a  m  -4  p  m  . 


Nov    19   2002    10 
a  m  ^  30  p  m 

Nov   20  2002.  8  30 
am  -4  30  p  m 

Nov  20.  2002  8  30 
a  m  -4  30  p  m 


Nov   20.  2002  8  30 
a  m  -4  30  p  m  . 

Nov  20  2002   8 

a  m  -2  p  m 


8 


Nov   19.  2002 

5  15pm 
Nov  20  2002 

a  m  -5  p  m 
Nov   21    2002   8 

11  30  a  m 


Nov  20  8  30  am 
4  30  p  m 


Location  and  contact 


Agenda  topics 


Public  comment 
period 


BLM  National  Training  Center, 
9828  North  31st  Ave  .  Phoe- 
nix AZ  Contact  Deborah 
Stevens  (602)417-9215. 


Holy  Cross  Abbey  Community 
Center  2951  E  Highway  50. 
Canon  City  CO  Contact 
Ken  Smith   (719)  269-8500 

BLM  Pocatello  Field  Office. 
1111  N  8th  Ave.  Pocatello. 
Idaho  Contact  David  Howell, 
(208) 524-7559 

Lower  Snake  River  Distnct  Field 
Office  3948  Development 
Ave  Boise  Idaho  Contact 
MJ  Byrne   (208)  384-3393 

BLM  Missoula  Field  Office. 
3255  Fort  Missoula.  MT  Con- 
tact Stephanie  Snook.  (208) 
769-5004 

BLM-MT  Stale  Office  5001 
Southgate  Dnve  Billings,  MT 
Contact  Linda  Reder,  (406) 
233-2824 

BLM  Lewiston  Field  Office  Air- 
port Road  Lewistown  MT 
Contact  Bruce  Reed,  (406) 
654-1240 


BLM  Utah  State  Office.  324  S 
State  St  Third  Floor  Con- 
ference Room  Contact  Sher- 
ry Fool.  (801)  539-4195 


RAC  discussion  of  National  RAC  Con- 
ference Outcome  and  Recommenda- 
tions, and  Working  Group  Reports  for 
Recreation/Tounsm.  Planning,  Wild 
Horse  and  Burro,  Public  Relations  and 
Standards  for  Rangeland  Health  and 
Guidelines  for  Grazing  Administration. 

Update  on  Gold  Belt  Travel  Management 
Plan  and  current  land  management 
issues 


2;30-3  p.m..  No- 
vemtjer  20. 
2002. 


1:30  p.m  ,  Nov. 
20.  2002. 


Onentation  of  new  RAC  members.  Black-     8:30  a.m.,  Nov. 


foot  Wild  &  Scenic  River  Study,  Craters 
of  the  Moon  National  Monument  Plan- 
ning 

Resource  Management  Plans.  Sage 
Grouse  management.  Off  Highway  Vehi- 
cle. River  Recreation  Management.  Fire 
and  Fuels  Management 

Discuss  and  pnontize  emergency/future 
issues 


National  RAC  Video  Conference,  Oil  and 
Gas  EIS  (coal  t)ed  methane)  Update, 
Weatherman  Draw  Subcommittee  Up- 
date. Yellowstone  River  Floaters  Guide. 
Sage  Grouse 

Nov  19  Election  of  officers,  review/deci- 
sion re  sage  grouse  management  plan, 
presentation  conceming  easements, 
field  managers  updates. 

Nov  20  National  RAC  satellite  broadcast. 
results  from  scoping  open  houses  for 
Monument  Resource  management  Plan, 
2002  floating  season  on  the  Upper  Mis- 
soun  River,  fee  system  proposal  review, 
recommendations  from  the  Missouri 
River  visitor  use  subgroup. 

Nov.  21:  Vehicle  trespass  in  the  Sweet 
Grass  Hills,  roads  and  oil  and  gas  activ- 
ity in  North  Blain  Co  ,  discuss  weed  and 
oil/gas  field  tours,  update  on  Montana 
Air  National  Guard  target  range,  admin- 
istrative duties 

Election  of  Officers,  Video  Conference, 
Onentation  to  BLM,  What's  Happening 
on  Utahs  BLM  Lands,  Subgroup  Up- 
dates (San  Rafael  Swell  and  Raptor). 


20,  2002. 


8:30  am  -9:30 
am  .  Nov.  20, 
2002 

8:30-9:30  a.m.. 
Nov.  20.  2002. 


9  a.m.  Nov.  20, 
2002 


1-1:30  p.m.. 

Nov   19, 2002 
8-8:30  a.m., 

Nov  20,  2002. 


3:45-4:15  p.m. 


FOR  FURTHER  INFORMATION  CONTACT:  We 

list  the  contact  for  each  indivuludl  RAC. 
in  the  table  above.  If  you  have  general 
questions  about  the  FL\Cs  or  the  video 
teleconference  vou  may  contact  Karen 
Slater  at  (202)452-0358 
SUPPLEMENTARY  INFORMATION:  The  RACs 
advise  the  Secretary  of  the  hiterior, 
through  the  Bureau  of  Land 
Management,  on  a  variety  of  planning 
and  management  issues  associated  with 
public  land  management.  Every  RAC, 
will  participate  in  a  video 
teleconference  on  November  20  at  10 
a.m..  Mountain  Standard  Time. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Councils.  Each  formal 
Council  meeting  will  also  have  time 


allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
mav  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  above. 

Drftfil   ()(  Idbt-r  17.  2002. 
Karen  Slater, 

Inli'n'infmmcntal  Affairs  Group  Manager 
IKK  Dim    02-26877  Filed  10-21-02;  8:45  am] 
BILLING  COOC  «310-a4-P 


IhfTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-482] 

In  the  Matter  of  Certain  Compact  Disc 
and  DVD  Holders;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 

(Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
September  18,  2002,  under  section  337 
of  the  Tariff  Act  of  1930,  as  amended, 
19  U.S.C.  1337,  on  behalf  of  DuBois 
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Limited  of  the  United  Kingdom. 
Supplements  to  the  complaint  were 
filed  on  October  7  and  9,  2002.  The 
complaint  as  supplemented  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  compact  disc  and  DVD  holders 
by  reason  of  infringement  of  U.S.  Design 
Patent  No.  0441,212.  The  complaint 
further  alleges  that  an  industry  in  the 
United  States  exists  as  required  by 
subsection  {a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue 
permanent  exclusion  orders  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretcuy.  U.S.  hitemational  Trade 
Commission,  500  E  Street.  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
(202)  205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  at  (202)  205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  (202)  205- 
2000.  General  information  conceming 
the  Conmiission  may  also  be  obtained 
by  accessing  its  internet  server  at 
http://www.usitc.gov.  The  public  record 
for  this  investigation  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.usJtc.gov/eoI/pubIic. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  D.M.  Wood,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  (202)  205-2582. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2002). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
October  15,  2002,  Ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation,  of  certain  compact  disc  and 


DVD  holders  by  reason  of  infringement 
of  U.S.  Design  Patent  No.  D441,212,  and 
whether  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — DuBois 
Limited.  Amaray  House.  Arkwright 
Road,  Corby,  Northamptonshire,  NN7 
5AE  U.K. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  compleiint  is  to  be  served: 
Viva  Magnetics  Limited,  16F,  E  On 

Factory  Bldg.,  14  Wong  Chuk  Hang 

Road.  Aberdeen,  Hong  Kong. 
Matrix  Associates,  Inc.,  1425  Monte 

Grande  PL,  Pacific  Palisades,  CA 

90272, 
Finest  Industrial  Co.,  Ltd..  Flat  A,  13/F, 

Sze  HingLoong  Ind.  Bldg.,  44  Lee 

Chung  Street,  Chaiwan,  Hong  Kong. 
Ponica  Industries  Corp.,  Corporate 

Headquarters,  125  Klug  Circle, 

Corona.  CA  92880. 
Carthuplas.  Inc.,  7  Shape  Drive. 

Kennebunk.  ME  04043. 
Scanavo  A/S.  Roskildevej  328,  DK-2630 

Taastrup.  Denmark.  Wah-de  Electron, 

Co.  Ltd. 
No.  1.  Alley  22,  Lane  205.  Nanshan 

Road.  Sec.  2.  Luchu  Hsiang.  Taoyuan 

Hsien.  Taiwan, 
Dragon  Star  Magnetics.  Ltd.,  Room  406, 

4/F  Cheung  Tat  Centre,  18  Cheung 

Lee  Street,  Chai  Wan.  Hong  Kong. 

(c)  Benjamin  D.M.  Wood,  Esq..  Office 
of  Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street,. SW..  Suite  401.  Washington.  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge.  Responses  to 
the  complaint  and  the  notice  of 
investigation  must  be  submitted  by  the 
named  respondents  in  accordance  with 
section  210.13  of  the  Commission's 
Rules  of  Practice  and  Procedure,  19  CFR 
210.13.  Pursuant  to  19  CFR  201.16(d) 
and  210.13(a).  such  responses  will  be 
considered  by  the  Commission  if 
received  no  later  than  20  days  after  the 
date  of  service  by  the  Commission  of  the 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown.  Failure  of  a 
respondent  to  file  a  timely  response  to 


each  allegation  in  the  complaint  and  in 
this  notice  may  be  deemed  to  constitute 
a  waiver  of  the  right  to  appear  and 
contest  the  allegations  of  the  complaint 
and  to  authorize  the  administrative  law- 
judge  and  the  Commission,  without 
further  notice  to  that  respondent,  to  find 
the  facts  to  be  as  alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  an  initial  determination  and  a  final 
determination  containing  such  findings. 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

By  order  of  the  Commission. 
Issued:  October  16.  2002. 

Marilyn  R.  Abtnitt, 

Secretan'  to  the  Commission 

[FR  Doc.  02-26734  Filed  10-21-0:i:  a:45  ami 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Request  Emergency  Approval; 
Application  for  Asylum  and  for 
Withholding  of  Removal,  From  1-589. 

The  Department  of  Justice  (the 
Department),  Immigration  and 
Naturalization  Service  has  submitted  an 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  are  reasonably 
likely  to  prevent  or  disrupt  the 
collection  of  information.  The  INS  is 
requesting  emergency  review  from  OMB 
of  this  information  collection  to  ensure 
compliance  with  the  Enhanced  Border 
Security  and  Visa  Entr\'  Reform  Act  of 
2002  (Border  Security  Act)  (Pub.  L.  107- 
173(May  14,  2002)). 

The  INS  seeks  permission  to  use  the 
Form  1-589  to  serve  as  an  alternate 
application  for  evidence  of  employment 
authorization  for  individuals  granted 
asylum,  eliminating  their  need  to  file  a 
separate  Form  1-765,  Application  for 
Employment  Authorization  (OMB  No. 
1115-0163)  with  the  INS  if.  after  being 
granted  asylum,  they  wish  to  receive  an 
Employment  Authorization  Document 
(EAD)  containing  both  evidence  of 
employment  authorization  and  identity. 
The  Form  1-589  collects  the  same 
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biographic  information  as  that  collected 
by  the  Form  I-7B5   In  those  cases  where 
asylum  is  granted,  the  biographic: 
information  contained  on  the  I-5H9 
could  also  be  used  to  generate  the 
emplo\ment  authorization  document. 
While  dual-use  has  a(i\antages  for  both 
the  government  and  the  puhlu  with 
respect  to  streamlining  information 
collections,  passage  of  the  Border 
Security  Act  has  increaseil  the  necessity 
of  developing  such  a  process.  Sectitm 
309  of  the  Border  Security  Act  requires 
the  Attonifv  Cleneral  to  begin  issuing  an 
employment  authorization  document 
lEADl  with  a  photo  and  fingerprint  In 
asvlees  "immediately"  upon  the  gr.iiit  nt 
asylum.  Such  procedures  must  hf  in 
place  as  November  10.  2002.  Duf  U>  tlie 
passage  of  the  Border  Security  .A  it  the 
question  of  how  to  process  asylee 
employment  authorization  documents 
became  even  more  critical  The  INS  and 
the  Department  now  seek  emergency 
CIMB  .ippro\al  for  the  dual  use  of  the 
Form  I-5H9  to  enable  the  INS  to  comply 
with  the  Border  Security  Act 
implementation  datf  of  November  U). 
2002.  as  di>i  u^sed  above. 

For  the  aforementioneii  reasnii>.  the 
INS  is  requesting  emergency  OMB 
review  and  approval  of  this  inforinatmn 
collection  re(]uest  by  October  24    2002 
If  granted,  the  emergenc:y  afipmv  ,il  is 
only  yali(f  for  IHO  days.  ALL  i  l)IIlln^■llt^ 
and/ or  questions  pertaining  to  this 
pending  rt-quest  for  eniergcni  \  a[)pri)\,il 
must  be  direi  ted  to  O.MB   ()ffi(  >'  of 
Information  and  Kegulator\'  Affairs. 
Attention:  Department  of  fustic:e  Desk 
Officer,  72.=i-17th  Street.  NVV  .  Suit.' 
10102.  Washington.  DC  20.=;o;t 
Cximments  regarding  the  emergency 
submission  of  this  information 
collection  may  also  be  submitted  via 
facsimile  to  (202)  395-6974. 

During  the  first  M)  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertak-'ii   During  the  regular  review 
period,  the  INS  recjuests  written 
comments  an  suggestions  from  the 
public  and  a f fee  ted  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  will  be  accepted 
until  December  23.  2002.  During  the  60- 
dav  regular  review.  ALL  comniPiits  and 
suggestions  or  ijuestions  rfuirdoiL; 
additional  information,  to  include 
obtaining  a  cop\  of  the  information 
collection  instrument  with  instructions. 
should  be  directed  to  Mr  Ri(  hard  A. 
Sloan.  (202)  514-3291.  Director. 
Regulations  and  Forms  Services 
Division.  Immigration  and 
Naturalization  Service.  US.  Department 
of  lustice.  Room  4034,  425  I  Street.  N\V.. 
Washington.  DC  20536.  Written 
(  omments  and  suggestions  from  the 


public:  and  affecteci  agencies  concerning 
the  proposed  collec:tion  of  information 
should  address  one  or  more  of  the 
following  four  points: 

ID  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fuiK  turns  of  the  agency.  inc:luding 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  tht!  accuracy  of  the 
ageiK  ies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  iind  assumptions  used: 

|3)  Enhance  the  ijuality,  utilitw  and 
I  l.iritv  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  tfie 
use  of  appropriate  automatcMl. 
electronic.  mec:hanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  tec:hnology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Ti'pe  of  Inlnnnation  Collection: 
Revision  of  a  currently  approved 
i:ollecti(m. 

(2)  Tith-  (>t  tbt-  Form /Col  h-rtinn: 
.•\pplic<ition  for  As\liini  and 
Withholding  of  Removal 

13)  .Agf'/irv  term  numlttr.  it  any.  and 
the  (ipplinihlf  I  omponent  of  the 
Pfpurtiurnt  (>l  /iJsfK  f  sponsoriiiii  tlw 
I  olli;  tioii    Form  1-5H9.  Office  of 
International  .\ffairs.  Immigration  and 
Nalurali/ation  Service 

(4)  Altf(  trd  pultlic  who  u;7/  he  (iskrd 
or  retjuirfd  ti>  ii'spimd.  us  will  as  ii  hriel 
(ibstnii  t  Priin.ir\    Individuals  or 
Households    rills  intormation  ('ollec:tion 
will  be  used  to  determine  whether  an 
alien  appUing  for  as\lum  and.  iir 
withholding  of  deportation  in  the 
I'nit.'ri  SMtes  is  classifiable  as  a  refugee, 
and  Is  eligible  to  remain  in  the  Cnited 
States. 

(5)  An  f'i,tuiiiilr  nl  tin-  tutnl  number  oj 
respondents  ami  the  miunint  of  time 
estimated  for  an  a\i-raiie  respondent  to 
respond  78.000  rf"s[ionses  at  12  hours 
per  response 

(6)  An  estimate  of  the  total  puhlu 
burden  (in  hoursl  nssoi  lalfd  \\  ith  tht' 
(  nllertion   93t)  ()()()  aniiu.ii  burden 
hours. 

If  you  have  additional  comments. 
suggestions,  or  nei'il  a  (  opv  ol  the 
proposi'd  iiitoriiiation  i.oHim  tion 
iiistniiiii'Ut  with  iiistriH  tioiis.  or 
aildilioii.il  inform, ition.  ple.ise  c:ontact 
Rh  hard  A.  Sloan  1202)  514-3291. 
Dire(  lor.  Regulations  and  Forms 
Services  Division.  Immigration  and 
Naturalization  Service.  L'.S.  Department 


of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan, 

If  additional  information  is  required 
contact:  Mr,  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
lustice.  Information  Management  and 
Security  Staff,  [ustice  Management 
Division.  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600. 
Washington,  DC  20530. 

Dated:  Oi  tcitier  17.  2002. 
Richard  A.  Sloan. 

Department  Clenrunce  (fitiiir.  l^'partmenl  of 

justice,  htinin^nilinii  tind  Sdluniii/iilioii 

Ser\ice 

jFR  DiH    ()2-2f>«ti()  Filed  !()-2  1-t)2;  H:4,t  ami 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

0(  toiler  ').  2002, 

The  Department  of  Labor  (DOL)  has 
submitteci  the  following  public: 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Papiirwork 
Reduction  Act  of  1995  (Pub,  L,  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  K^R.  with  applic:able 
supporting  doc:umentation.  may  be 
obtained  by  calling  the  Department  of 
L.ibor.  To  obtain  documcmtation  contact 
Marlene  Howze  at  (202)  693-4158  or  e- 
mail  Howze-Marleneadol.gov. 

Comments  should  be  sent  tti  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Of'fic  er  for  PWBA. 
(Jffice  of  Managemimt  and  Budget. 
Room  10235.  Washington.  DC  20503 
((202)  395-7316).  within  30  days  from  . 
the  (late  of  this  publication  in  the 
Federal  Register 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
tor  the  pro[)er  perform.ince  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
prac:tical  utility: 

*  Evaluate  the  accuracy  of  the 
agenc:v's  estimate  of  the  burcien  of  the 
propostnl  collection  ol  information, 
including  the  yali(iit\  of  the 
niethodolog\'  and  assumptions  used: 

*  Enhance  the  quality,  utility,  and 
I  larity  of  the  information  to  be 

(  ollected;  and  minimize  the  burden  of 
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the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration  (PWBA). 

Title:  ERISA  Technical  Release  91-1. 

OMB  Number:  1210-0084, 

Affected  Public:  Business  or  other  for- 
profit,  Individuals  or  households,  and 
Not-for-profit  institutions. 

Frequency:  On  Occasion. 

Estimated  Time  Per  Response:  20 
minutes  preparation  and  1,5  minutes 
distribution. 

Number  of  Respondents:  52, 

Number  of  Annual  Responses:  66. 

Total  Burden  Hours:  4,567, 

Total  Annualized  Capital/Stamp 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $33,670. 

Description:  Section  101(e)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  sets  forth  certain 
notice  requirements  which  must  be 
satisfied  before  an  employer  may 
transfer  excess  assets  from  a  defined 
benefit  plan  to  a  retiree  health  benefit 
account  after  satisfying  the  conditions 
set  forth  in  section  420  of  the  Internal 
Revenue  Code  of  1986,  as  amended.  The 
reporting  requirements  are  intended  to 
protect  the  rights  of  participants  and 
beneficiaries  by  giving  the  Secretaries  of 
Labor  and  the  Treasury  and  each 
participant  and  beneficiary  under  the 
plan  advanced  notice  of  a  transfer  of 
plan  assets  from  a  defined  benefit  plan 
to  a  retiree  health  benefit  account. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Pension  and  Welfare  Benefits 
Administration  (PWBA). 

Title:  Disclosures  by  Insiu^rs  to 
General  Account  Policy-holders. 

OMB  Number:  1210-0114. 


Affected  Public:  Business  or  other  for- 
profit.  Individuals  or  households,  and 
Not-for-profit  institutions. 

Frequency:  Annually. 

Number  of  Respondents:  104. 

Number  of  Annual  Response:  123,500. 

Total  Burden  Hours:  466.667. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $45,700. 

Description:  Section  1460  of  the  Small 
Business  Job  Protection  Act  of  1996 
(Pub.  L.  104-188)  amended  ERISA  by 
adding  a  new  section  401(c).  which 
clarifies  the  application  of  ERISA  to 
insurance  company  general  accounts. 
New  section  401(c)  requires  that  certain 
steps  are  taken  by  insurance  companies 
which  offer  and  maintain  policies  for 
private  sector  employee  benefit  plans 
where  the  assets  are  held  in  the 
insurer's  general  account.  The 
Department  must  meet  a  statutory 
mandate  to  ensure  that  the  regulations 
issued  are  administratively  feasible  and 
protective  of  the  interests  and  rights  of 
the  plan  and  its  participants  and 
beneficiaries.  This  information 
collection  implements  statutory 
prescribed  disclosure  obligations  of  the 
insurer  in  it  annual  reports  and  policies. 

Ira  L.  Mills, 

Department  Clearance  Officer. 

|FR  Doc.  02-26759  Filed  10-21-02:  8:45  am] 

BILUNG  CODE  4510-29-4M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review: 
Comment  Request 

October  10,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub,  L.  104-13. 


44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor,  To 
obtain  documentation  contact  Darrin 
King  on  202-693-4129  or  E-Mail:  Kmg- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235.  Washington.  DC  20503  (202- 
395-7316).  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodologv  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agencv:  Employment  and  Training 
Administration  (ETA), 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Program  Monitoring  Report  and 
Job  Service  Complaint  Form, 

OMB  Number:  1205-0039, 

Affected  Public:  State.  Local,  or  Tribal 
Government, 

Tvpe  of  Response:  Recordkeeping  and 
reporting. 

Frequency:  On  occasion  and 
quarterly. 


Requirement 


Annual  re- 
sponses 


Average  re- 
sponse time 
(hours) 


Annual  burden 
hours 


Complaint  Log  Maintenance: 

Recordkeeping 

Processing  ETA  Fonn-8429  

Outreach  Log: 

Recordkeeping 

Data  Collection/Reporting  ETA  Form-Si 48 

Total 


168 
2,520 

150 
208 


3.046 


6,30 

ai3 

26  00 

1.17 


1  058 
336 

3.900 
243 


5.537 
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Total  Annualized  Capitals  Startup 
Costs  SO 

Total  Annual  Costs  Inpf rating/ 
maintaining  systems  or  purchasing 
sen-icesl:  S2.9»2. 

Description  The  lob  Serx'icp  forms 
(ETA-8429  and  b;T.-\-.514Hl  am 
necessarv  tn  ensure  compliance  with 
Federal  Regulations  at  20  CFR  Parts  bSl. 
65.1  and  658.  The  forms  allow  the  U.S. 
Employment  Service  to  track  ret;iilatnry 
compliance  of  services  provided  to 
Migrant  and  Seasonal  Farm  Workers  by 
State  Emplovment  Service  Agencies, 

Marlene  |.  Howze. 

A(  tini>  Departmental  Clearance  Officer. 

|FR  Doc  02-26837  Filed  10-21-02;  8:45  am] 

BtLLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

()( tobtT  10  zmi 

The  Department  of  Labor  (DOLI  has 
submitted  the  following  public: 
information  collecti(jn  request  (ICR)  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  approval  in 
.!<  (  ord.mce  with  the  F-'aperwork 
Reduction  Act  of  1995  (Pub   L,  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  mav  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  (202)  69,5-4129  or  E-Mail:  King- 
[hirnn&dol  gov 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatorv  Affairs, 
Attn  OMB  Desk  Officer  for  ETA.  Office 
of  Management  and  Budget.  Room 
102J5,  Washington.  DC  20503  (202- 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register, 

The  UMB  is  particularly  mterested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  prop»'r  performance  of  the 
functions  (jf  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agentv's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Employment  and  Training 
Administration  (ETA)  Disaster 
Unemployment  Assistance  (DUA) 
Handbook  and  Operating  Forms, 
Including  ETA-90-2,  Disaster  Payment 
Activities  Under  the  "Stafford  Disaster 
Relief  Act". 

OMB  Number:  1205-0051. 

Affected  Public:  Individuals  or 
households:  Federal  Government;  and 
State,  Local,  or  Tribal  Government, 

Type  of  Response:  Recordkeeping  and 
Reporting, 

Frequency:  On  occasion;  Monthly; 
Weekly;  and  Bi-weekly, 


Requirement 

Numt>er  of 
respondents 

Annual                  Annual             ^;,'^Ze 
repons               responses           ^l^.l';"^ 

Annual  burden 
hours 

ETA  From  90-2 

Initial  Application  i includes  processing    determining  eligi- 
bility issuing  notices  recordkeeping,  etc  ) 

Supplemental  to  Initial  Application 

Weekly  Claim  (includes  processing   determining  eligibility, 
issuing  adjustment  notices,  recordkeeping,  etc 

Notice  of  Overpayment                                             

SO 

11  000 
3,800 

11,000 

235 

50 

50 

50 

6 

1 
1 

6 

1 

1 

N/A 

300 

11.000 
3,800 

66,000 

235 

50 

75 

81.335 

0.17 

0.17 
0.17 

008 
025 
1.00 
0.25 
003 

50 

1,833 
633 

5,500 
59 

Final  Report                                                                  

50 

CoslExpense  Reports  (50  mitial  &  25  supplemental)  

Miscellaneous  Recordkeeoino                          

19 
2.033 

1 

Total 

26  235 

162,795     10.177 

_  _      _  .    __^ 

'This  figure  represents  the  average  numt)er  of  weeks  of  unemployment  expenenced  (weeks  paid)  by  individuals  for  disasters  declared  each 
year. 


Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
mamtammg  systems  or  punhasmg 
services):  SO. 

Description:  The  information 
collection  requirements  contained  in 
Employment  and  Training  Handbook 
No   356,  2nd  Edition,  "Disaster 
Unemployment  Assistance,"  are 
necessary  for  the  administration  of 
sections  410  and  423  of  the  Robert  T 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (the  Act).  Workload 
items  are  also  used  with  fist:al  reports  to 


estimate  the  cost  of  administering  the 
Act. 

Marlene  ).  Howze. 

.Ailing  Lh'partmi-ntal  Clfaram  r  Officer. 

|FR  Doc.  02-26838  Filed  10-21-02;  8:45  am] 

BILLING  COOC  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

()i  lohiT  14,  imn 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C,  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  693-4158  or  e- 
mail  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  AttT^:  OMB  Desk  Officer  for  BLS, 
Office  of  Management  and  Budget. 
Room  10235.  Washington.  DC  20503 
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((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Tvpe  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics 
(BLS). 
I  Title:  Point  of  Purchase  Survey. 

'  OMB  Number:  1220-0044. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Quarterly. 
I  Number  of  Respondents:  25.060. 

'  Number  of  Annual  Responses:  57,280. 

Estimated  Time  Per  Response:  11 
minutes. 

Total  Burden  Hours:  10,475. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  Section  2  of  Title  29, 
Chapter  1 ,  Subchapter  1 ,  United  States 
Code  Armotated  directs  the  Bureau  of 
Labor  Statistics  (BLS),  under  the 
direction  of  the  Secretary  of  Labor,  to 
collect,  collate,  and  report  full  and 
complete  statistics  of  the  conditions  of 
labor  and  the  products  and  distribution 
of  the  products  of  the  same.  The  Census 
Bureau  conducts  the  Telephone  Point- 
of-Purchase  Survey  (TPOPS)  for  the  BLS 
as  part  of  the  Consumer  Price  Index 
program.  This  survey  is  used  to  develop 
and  maintain  a  timely  list  of  retail, 
wholesale,  and  service  establishments  at 
which  urban  consumers  shop  for 
specified  items.  The  survey  results  also 
provide  the  BLS  with  basic  expenditure 
estimates  that  are  used  to  weight  unique 
items  that  are  priced.  Without  this 
information,  the  BLS  would  not  have  a 
statistically  accurate  list  of  current 
establishments  visited  by  consumers. 


and  therefore,  could  neither  collect 
prices  as  needed  for  the  CPI  nor  weight 
specific  items  properly. 

Marlene  J.  Howze, 

Acting  DOL  Clearance  Officer. 

IFR  Doc.  02-26839  Filed  10-21-02;  8:4,5  am) 

BILUNG  CODE  4510-24-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

October  4.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L,  104-13. 
44  U.S.C.  Chapter  35),  A  copy  of  this 
ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  (202)  693^12^  or  e-mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Department  of  Labor.  Office  of 
Management  and  Budget.  Room  10235. 
Washington.  DC  20503  ((202)  395- 
7316).  within  30  days  from  the  date  of 
this  publication  in  the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Office  of  Disability 
Employment  Policy  (ODEP). 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 


Title:  Solicitation  of  Nominations  for 
the  Department  of  Labor's  New  Freedom 
Initiative  Award. 

OMB  Number:  1230-0002. 

Frequency:  Annually, 

Affected  Public:  Individuals  or 
households:  Businesses  or  other  for- 
profit.  Not-for-profit  institutions: 
Federal  Government:  and  State,  and 
Local,  or  Tribal  Government. 

Number  of  Respondents:  100. 

Number  of  Annual  Responses:  100. 

Estimated  Time  Per  Respondent:  10 
hours. 

Total  Burden  Hours:  1 ,000  hours. 

Total  Burden  Cost  (capital/startup): 
SO, 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Descriphon;  This  collection  of 
information  (solicitation  of  nominations 
to  receive  an  award)  honors  individuals, 
corporations  and  non-profit 
organizations  that  have  been  exemplary 
in  furthering  the  employment-related 
objectives  of  President  George  W  Bush's 
New  Freedom  Initiative.  The  New- 
Freedom  Initiative  reflects  the 
Administration's  commitment  to 
increasing  development  and  access  to 
assistive  and  universally  designed 
technologies,  expanding  educational 
opportunities,  further  integrating 
Americans  with  disabilities  into  the 
workforce,  and  helping  to  remove 
barriers  to  their  full  participation  in 
community  life. 

Marlene  ).  Howze. 

Acting  Departmental  Clearance  Officer. 

IFR  Do(  .  02-26840  Filed  10-21-02;  H:45  amj 

BILLING  CODE  4510-CX-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-06282] 

Glen  Oaks  Industries,  inc.,  Dallas, 
Texas,  Formerly  Employed  at  Marietta 
Sportswear  Manufacturing  Co..  Inc., 
Marietta,  Oklahoma;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  Section  2501A), 
subchapter  D,  chapter  2.  title  II,  of  the 
Trade  Act  of  1974  (19  i;.S,C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  21, 
2002,  applicable  to  workers  of  Glen 
Oaks  Industries,  Inc.  Marietta 
Sportswear  Manufacturing  Co.,  Inc., 
Dallas,  Texas.  The  notice  published  in 
the  Federal  Register  on  September  10. 
2002  (67  FR  57454). 
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At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm   New 
information  shows  that  worker 
separations  occurred  involving 
employees  of  Glen  Oaks  Industries.  Inc.. 
Dallas.  Texas,  formerly  employed  at 
Marietta  Sportswear  Manufacturing  Co.. 
Inc..  Marietta,  Oklahoma  The 
employees  were  engaged  in  employment 
related  to  the  production  of  mens  dress 
slacks  until  the  plant  closed  in 
February.  2002 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Glen  Oaks  Industries.  Inc  .  Dallas. 
Texas,  formerly  employed  at  Marietta 
Sportswear  Manufacturing  C'ompany. 
Inc..  Marietta.  Oklahoma  adversely 
affected  bv  the  transfer  of  production  to 
Canada 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter 

The  amended  notice  applicable  to 
NAFTA-06282  is  hereby  issued  as 
fallows; 

Ail  workers  of  Glen  0<ji>.s  Industries.  Inc., 
Dallas.  Texas,  ftjrmerly  employed  at  Marietta 
Sportswear  Manufacturing  Co..  Ine  .  Marietta, 
Oklahoma,  who  became  totally  or  partially 
separatt'd  from  emplovment  on  or  after  Iiine 
13,  2001,  through  .\ugust  21.  2004.  aru 


eligible  ti)  applv  for  NAFTA-TAA  under 
Section  2.'S0  of  the  Trade  .\(\  of  1974. 

Signed  in  Washington.  DC]  this  25lh  day  of 
Sept.Miiher.  2002. 
Richard  (Church, 

Crrtih  i/it;  ( )lti(iT.  Division  of  Trade 
Adiustnu-nt  AhSistant  i- 

jFR  Doc:.  02-2675H  Filed  10-21-02;  8:4.t  anil 
BILUNG  CODC  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ('the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  2211a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistanc:e  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 

APPENDIX 
[Petitions  instituted  on  09/16/2002] 


will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filled  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  1,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
1.  2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  Room  C-5311.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210. 

Signed  at  Washington.  DC.  this  16lh  day  of 
September,  2002. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

42.109 
42  1 10 

Anseli  Healthcare  Inc  (Comp)  

DanAm   Inc   iComp)                   

Troy.  AL   

El  Paso.  TX  

New  York.  NY 

Philadelphia.  PA 

San  Manuel.  AZ  

St   Paul   MN     

09/06/2002 
08/27/2002 
08/30/2002 
08/26/2002 
09/04/2002 
08/15/2002 
08/30/2002 
08/29/2002 
08/28/2002 
09/04/2002 
08/30/2002 
08/28/2002 
09/04/2002 
08/28/2002 
08/27/2002 
08/30/2002 
08/30/2002 
08/23/2002 
08/30/2002 
08/27/2002 
08/29/2002 
09/04/2002 
08/26/2002 
08/24/2002 
08/26/2002 
08/16/2002 
08/21/2002 
09/07/2002 
08/26/2002 
08/26/2002 
08/27/2002 

Nitnle  gloves 

Plastic  dispensing  units,  packaging  unit. 

42  111 

Gill  Leather  iWrks)               

Leather  pants,  skirls  and  coats. 

42  112 
42  113 
42  114 

Reed  Elsever  Science  iWrks)  

Wackenhut  Secunty  iWrks)  

Minnesota  Brewing  Co  (Wrks)      

Medical  books  typesetting 

Secunty  guard  service 

Beer,  grain  belt  beer,  pigs  eye  beer 

42  115 

Federal  Mogul  Corp  (Compi        

Seviervile.  TN  

Stamford  CT  

Tarboro   NC      

Lighting  applications  thermal  flashers. 

42  116 

XESyStems    Inc    (Wrksi                            

Diamond  back  digital  wide  body  printer. 

42  117 

Superior  Telecommunication  iWrks)  

Lenox  China  (Wrks)             

J-Star  Industries   Inc   (Wrks)   

C-Service  wire,  underground  cable 

42  118 
42  119 

Oxford,  NC 

Fort  Atkinson   Wl 

Argyie   Wl          

China  gittware 

Diary  farmstead  equipment:  feeders,  mix. 

42  120 

Argyie  Industnes   Inc  (Wrks)  

Aaere  Svstems  (Wrks)                    

Master  brake  cylinders,  water  pumps. 

42  121 

Breinigville,  PA  

Philadelphia   MS 
El  Paso   TX 
Hollidaysburg   PA 
Tupelo  MS 
Minneapolis  MN 

El  Paso  TX  

Heflin  AL       

Wavelength  pump  lasers 

42  122 

Neshoba  Lumt>er   LLC  iWrks)      

Lumber 

42  123 
42  124 
42  125 
42  126 

Coteman  Cable   inc  iComp) 

Norfolk  Southern  Corp  iTWUi     „ 

River  Oaks  Furniture   Inc  (Comp)  

Northern  Cap  Mtg   iWrks)           

Power  cords  for  vacuum  cleaners. 
Build  and  repair  freights  cars 
Upholstered  furniture,  sofas,  chairs. 
Headwear  hats  and  caps 

42  127 

Sun  Apparel  (Wrks)      

Jeans 

42  128 

Kellwood  Co  (Wrks)         

Rotjes.  loungewear,  swimwear  cover-ups. 

42  129 

CSPX  (Wkrs)                                     

Auburn   ME        

Shoe  accessones 

42  130 

Hewlett  Packard  (Wrks)              

Vancouver,  WA  

Irvington.  NY    

Carroltton  GA  

Savannah   TN  

Melboume   FL  „ 

San  Jose,  CA  

Akron,  OH   

Buffalo  Grove.  IL  

Lake  Oswego.  OR 
Green  Bay,  Wl  

Pnnt  mechanism  testing  and  prototypes 

42  131 
42  132 
42,133 
42  134 

Surgical  Corp- East-West  (Comp)  

Fashion  Star  Inc  (Wrks)          

Angelica  Image  Apparel  (Comp)  „ 

Tyco  Electronics  (Wrks) 

Wholesale  of  disposable  gauze  products. 
Ladies  blouses,  skirts,  and  slacks. 
Healthcare  apparel:  tops,  pants,  gowns. 
Pnnted  circuit  boards. 

42,135 
42  136 

GB  Machining  (Comp)    

Goodyear  Tire  and  Rubber  (USWA)      

Machined  parts  for  semiconductors. 
Tire  molds  and  associated  components. 

42  137 

General  Binding  Corp  (Comp)            

Punch  and  bind  machines 

42  138 

Classic  Clay  Concepts  (Comp)      

Stoneware  garden  containers 

42.139 

Fabry  Industnes  (Comp)      

Gloves  and  mittens. 
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Appendix — Continued 

[Petitions  instituted  on  09/16/2002] 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
petition 

Product(s) 

42.140  

42.141  

42.142  

DeZurik/Cooes-Vulcan  (Wrks) 

Sartell,  MN  

Mt  Prospect,  IL 

Gary,  IN  

Hastings,  NE  

Brookvile,  PA  

Cuba,  NY  

Elizabettitown,  PA 

Zelienople,  PA 

Belle  Vemon,  PA  

08/14/2002 

Valves 

K/btnirfartursrs'  Services  (Como)  

08/27/2002  '  Modems     and     other     telecommunication 

Timplate  Partners  Int'l  (Wrks)  

Dana  Com  fComo)               

equip. 
08/24/2002  1  Tinplate  steel  products  for  food,  house. 

42.143  

42.144  

42.145  

42.146  

42.147  

42.148  

08/23/2002  1  Piston  rings. 

Tovo  Tanso  PA  Graohrte  (Wrks) 

08/28/2002 
08/28/2002 
08/28/2002 
08/29/2002 
09/04/2002 

Isomokted  graphite. 

Acme  Electronc  LLC  (lUE) 

Amplifiers  for  MRI  scanners 

Anex  Automation  (Wrks)  

Custom  automated  machinery 

Universal  Manufacturing  (USWA)  

Supervalu,  Inc  (Wrks) 

Steel  scaffolds. 
Pet  foods,  water,  etc 

(PR  Doc.  02-26737  Filed  10-21-02;  8:45  am] 

BtLUNQ  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42,053] 

Arnold  Tool  &  Die  Worlcs,  inc.,  Council 
Bluffs,  Iowa;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  3,  2002  in 
response  to  a  worker  petition,  which 
was  filed  by  a  company  official  on 
behalf  of  workers  at  Arnold  Tool  &  Die 
Works,  Inc.,  Council  Bluffs,  Iowa. 

The  petitioner  has  requested  that  the 
petition  be  withdrav\m.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  9th  day  of 
October,  2002. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[PR  Doc.  02-26756  Filed  10-21-02:  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  UKBOR 

Employment  and  Training 
Administration 

|TA-W-41,992] 

General  Electric  Transportation 
Systems,  A  Subsidiary  of  General 
Electric  Company,  Erie,  Pennsylvania; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  19,  2002  in  response 
to  a  worker  petition,  which  was  filed  by 
the  United  Electrical,  Radio  and 
Machine  Workers  of  America  (EU), 


Local  506  on  behalf  of  workers  at 
General  Electric  Transportation 
Systems,  a  subsidiary  of  CJeneral  Electric 
Company,  Erie,  Pennsylvania. 

The  petition  is  a  duplicate  of  the 
petition  for  which  the  Department 
recently  issued  a  negative 
determination,  TA-W-41,543, 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC  this  16th  day  of 
September,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-26745  Filed  10-21-02;  8:45  am] 
BILUNG  CODE  451(>-»>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-41,761] 

Glen  Oaks  Industries,  inc.,  Dallas, 
Texas;  Formerly  Employed  at  Marietta 
Sportswear  KAanufacturing  Co.,  Inc., 
Marietta,  Oklahoma;  Amended 
Certification  Regarding  Ellgit>ility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C,  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  29,  2002,  applicable  to  workers 
of  Glen  Oaks  Industries,  Inc.,  Marietta 
Sportswear  Manufacturing  Co.,  Inc., 
Dallas,  Texas.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  involving 
employees  of  Glen  Oaks  Industries,  Inc., 
Dallas,  Texas,  formerly  employed  at 


Marietta  Sportswear  Manufacturing  Co., 
Inc.  Marietta,  Oklahoma.  The  employees 
were  engaged  in  employment  related  to 
the  production  of  men's  dress  slacks 
until  the  plant  closed  in  Februar.',  2002. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Glen  Oaks  Industries,  Inc.,  Dallas, 
Texas,  formerly  employed  at  Marietta 
Sportswear  Manufacturing  Co..  Inc.. 
Marietta,  Oklahoma  who  were  adversely 
affected  by  increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-41,761  is  hereby  issued  as 
follows: 

All  workers  of  Glen  Oaks  Industries.  Inc., 
Dallas,  Texas,  formerly  employed  al  Marietta 
Sportswear  Manufacturing  Co.,  ln(  .  Marietta, 
Oklahoma,  who  became  totally  or  partially 
separated  from  employment  on  or  after  lune 
13,  2001,  through  August  29,  2004.  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  .^rt  uf  1974. 

Signed  at  Washington,  DC  this  25th  day  of 
September.  2002. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-26753  Filed  10-21-02;  8:45  am] 
BILUNG  CODE  4510-3(M» 


DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
Administration 

[TA-W-42,188] 

Laird  Technok>gie8,  Delaware  Water 
Gap,  PA;  Nottee  of  Termination  of 
investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  30,  2002.  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Laird  Technologies, 
Delaware  Water  Gap,  Pennsylvania. 
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The  petitinntTs  rfCjiu'sttHi  th.it  thf 
petition  be  vvithiirawn.  (lonsi'ninMitK  , 
further  investigation  in  thi^  (  asf  would 
serve  no  purpose  and  the  uuestiij.itiiin 
has  been  terminated. 

SigiiHil  in  Washington.  DC  this  8th  day  of 
()(  (ober.  2002. 
Elliott  S.  Kushner. 
Cfrtifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

'VR  D<>(    02-207=17  Filed  10-21-02;  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41 .973] 

Lapcor  Plastics,  Manitowoc, 
Wisconsin;  Notice  of  Termination  of 
Investigation 

Pursuant  u>  Section  221  of  the  Trade 
.\ct  of  1974,  an  investigation  was 
uiitiated  on  .August  19.  2002  in  response 
to  d  worker  petition,  whii:h  was  filed  h\ 
Face,  Lo(  a!  7-0449  on  behalf  of  W()rl<.ers 
at  Ldp(-or  Pla-.tK  -.   Manitnwoc, 
VVi>(  nnsin 

The  pf'iitii  iiiiiii;  umiip  <  it  v\  i iriters  is 
subject  tn  an  na-^ouig  iiUt'^tii;ation  for 
which  d  determination  has  not  yet  been 
issued  (TA-\V-41 .930).  Consequently. 


further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated 

Signed  in  Washington.  UC  this  17ih  (ia\  ot 
ScptiMiiber  2002 
Richard  C^hurch. 

Certifying  Officer.  Division  ol  Tnidc 
Adjustment  .-{ssistnnrr 

jFK  Doc.  02-2fi74.1  1  iIk(I  10-2  1-02.  8.4.5  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretarv  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  Cthe  Act")  and 
are  identified  in  thi'  .Appendix  to  this 
notii  e    I    poll  receipt  of  these  petitions, 
the  [director  i  if  the;  Division  of  Trade 
Adjustment  ,\ssistanf;e.  Employment 
■ind  Training  .Administration,  has 
iiislitijti'd  iinestigations  pursuant  to 
sectinii  _'2  Uaj  ot  the  .Act 

The  piirjiose  of  each  ot  the 
investigations  is  to  determine  whether 
tiie  workers  .ire  eligible  to  appK'  tor 
adjustment  assistaiu  e  under  Title  II, 

Appendix 

[Petitions  Instituted  On  09/23/2002] 


Chapter  2,  of  the  Act,  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  1.  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
1.  2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
thi!  Director.  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration.  U.S. 
[Department  of  Labor.  Room  C-.5311.  200 
Constitution  Avenue,  NVV,.  Washington. 
DC  20210. 

Signed  ,it  Waslunglnii,  DC,  tlii>  2, in!  (ia\  of 
Septrmlirr,  2002, 
Fdward  .\.  Tomchick. 
Ihiri  tot.  Divi^innol  I rcuif  .■\diu'<l!iifnt 
Assistance. 


TA-W 


Subject  firm 
(petitioners) 


Location 


Date  of 
petition 


Product(s) 


42  149  IVIodine  Manufactunng  (Co.) 

42  '50  Precision  Castparts  (Wkrs)    

42  151  Electnc  Systems  (Co  )  

42  152  Pringle  Power  Vac  (Wkrs)  

42 '53  Wells  Lamon  Corp   (Wkrs)  

42  154  Traction  Technologies  (Co  )  

42  155  Franklin  Mint  (The)  (Wkrs)      .  .  .  .. 

42  156  Wisconsin  Automated  Mach  (Co.) 

42  157  AO  Smith  Electrical  (Co)  

42.158  0-Cedar  Brands  (Co  )     , 

42  159  Landis  Gardner  (Wkrs)  „.. ., 

42  160  Atadis  USA  (IBT)  „ 

42  161    1  Lons  Industries  (Co.)  „ 

42  162 
42  163 
42  164 
42  165 
42,166 
42  167 
42  168 
42.169 

42.170  .  . 


Forney   Inc   (USWA)  

VF  Imagewear  (West)  (Co)  

Exide  Technology  (Wkrs)     

Wirtz  l\^anutactunng  (Wkrs)  

Best  Manufactunng  (Co  )  

ADC  Telecommunications  (Wkrs) 
Gulfstream  Aerospace  (Wkrs)     ... 

Alcoa.  Inc  (Co  )  

FMC  Corporation  (UFCW)    


Knoxville.  TN 
North  Grafton.  MA 
Glysburg   PA 
Walla  Walla   WA 
Waynesboro   MS 
Jonesboro   AR 
Franklin  Center,  PA 
Oshkosh   Wl 
Upper  Sandusky   OH 

Portland  IN  

Waynesboro,  PA  

McAdoo,  PA  

Lons,  SC   

Hermitage  PA  

Spana  tn        

Columbus   GA  

Port  Huron   Ml  

Johnson  City   TN 

Le  Sueur   MN    

Bethany  OK      

Badin,  NC    

Town  of  Tonawan,  NY 


42.171  !  Foothills  Apparel(Co)  Albany  KY  

42.172  Volex(Co)                                 Clinton   AR 

42  173  ADC  Telecommunications  (Wkrs)  Vadnais  Heights  MN 

42  174  Sterling  Fibers  (Co.) ..,       Pace   FL  

42  175  Hiiti   Inc   (Wkrs)       _ „...„-....       New  Caslie   PA  

42  176  Georgia  Pacific  (lAM)  . Ft   Bragg   CA    , 

42.177  Fred  B  Moe  Logging  (Co.)  Centralia,  WA  


_L 


08. 16/2002  Aluminum  oil  and  charge  air  coolers 

09  04  2002  Beams   brackets,  drag  struts,  gear  beams 

09  10  2002  Custom  wine  harnesses 

09  1 1  2002  Power  vacuum  equipment 

09  04  2002  Leather  and  textile  work  gloves 

09  04  2002  Axle  tubes,  gears,  pinion  mate  shafts 

09  05  2002  Collectible  dolls  plates,  cars. 

09  05  2002  Metal  cutting  band  saws 

09  04  2002  Aluminum  endframes   rotors   shafts 

09  05  2002  Brushes   mops  and  brooms 

09  03  2002  Cylindrical  grinding  machines. 

08  29  2002  Cigars  and  cigarettes 

08  30  2002  Yarn   polyester   rayon,  acrylic  staple 

09  04  2002  Testing  equip  tor  concrete,  asphalt 
09  04  2002  Men  s  work  clothing 

08  22  2002  Batteries 

08.30  2002  Filling   casting  and  assembly  machinery 

08  30  2002  Disposable  synthetic  rubber  gloves 

09  04  2002  Wiring  lines 
09  06  2002  Aircraft  parts 

09  06  2002  Molten  aluminum  metal 

09  09  2002  Sodium        ammonium        and       potassium 

persulfa 

09  10  2002  Shirts 

09  06  2002  Power  cords,  electnc  cords 

09  04  2002  Optical  laser  products   pump  lasers 

09  17  2002  Acrylic  fibers  and  textile  goods 

08.23-2002  Repair  and  condition  molds 

07  22  2002  Wood  logs 

09/06.2002  Raw  logs 
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[PR  Doc.  02-26735  Filed  10-21-02;  8;45  am] 
BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,313] 

Montgomery  Wards,  Ei  Paso,  TX; 
Notice  of  Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  5,  2001  in 
response  to  a  worker  petition  filed  on 
behalf  of  workers  at  Montgomery  Wards, 
El  Paso,  Texas.  The  workers  were 
engaged  in  retail  sales  and  did  not 
produce  an  article. 

The  company  has  gone  out  of 
business  and  the  Department  of  Labor 
has  been  unable  to  locate  company 
officials  or  to  obtain  information 
necessary  to  reach  a  determination  on 
worker  eligibility.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

.Signed  in  Washington.  DC  this  7th  day  of 
October  2002, 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  02-26752  Filed  10-21-02;  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,978] 

Nldec  America  Corporation,  Power 
Supply  Division,  Canton,  MA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  19,  2002  in  response 
to  a  worker  petition  which  was  filed  by 
the  company  on  behalf  of  workers  at 
Nidec  America  Corporation,  Power 
Supply  Division,  Canton, 
Massachusetts. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  in  Wasiiington.  DC  this  Ifith  dav  oi 
Septemher.  2002, 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  02-26744  Filed  10-21-02;  8:45  anil 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41 ,  609] 

Nolcia  Mobile  Phones  Americas,  Inc., 
Fort  Worth,  TX;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  3,  2002,  in  response  to 
worker  petition  that  was  filed  on  behalf 
of  workers  at  Nokia  Mobile  Phones 
Americas,  Inc..  Fort  Worth,  Texas, 

An  active  certification  covering  the 
petitioning  group  of  workers  at  the 
subject  firm  remains  in  effect  (TA-W- 
39,300).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  26th  day  ol 
September,  2002. 
Richard  Church, 

Certifying  Officer.  Division  ot  Trade 
Adjustment  Assistance.  v 

(FR  Doc.  02-26742  Filed  l()-21-<)2:  K:4,t  am] 
BILLING  CODE  4510-30-P 


the  major  customer  was  not  acquired 
during  the  initial  survey. 

The  results  of  the  survey  show  that 
the  major  customer  did  not  import 
tapered  roller  bearings  during  the 
relevant  period. 

Conclusion 

After  careful  consideration  of  the 
results  of  the  remand  investigation.  1 
affirm  the  original  notice  of  negative 
determination  of  pligibility  to  applv  for 
trade  adjustment    ssistance  for  workers 
and  former  workers  of  NTN-Bower 
Corporation,  Hamilton.  Alabama. 

Signed  in  WashingKin,  DC  ihis  ;ird  day  of 
October,  2002, 
Edward  A.  Tomchick. 

Director.  Division  ol  Trade  .adjustment 

Assistance. 

|FR  Doc,  02-211740  lilcil  10-21-02:  H:45  am| 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,417] 

NTN-Bower  Corporation,  Hamilton,  AL; 
Notice  of  Negative  Determination  on 
Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigati(m  in  Former  Employpcs  nj 
NTN-Bower  Corp.  v.  United  States 
^Secretan-  of  Labor.  No.  02-00315. 

The  Department's  initial  negative 
determination  of  eligibility  to  apply  for 
trade  adjustment  assistance  (TAA)  for 
the  workers  and  former  workers  of  NTN- 
Bower  Corporation,  located  in 
Hamilton.  Alabama  was  issued  on 
March  27.  2002.  and  published  in  the 
Federal  Register  on  April  5.  2002  (67  FR 
16441).  The  denial  was  based  on  the  fact 
that  workers  of  the  subject  firm  did  not 
meet  criterion  (3)  as  indicated  in  the 
initial  investigation.  The  company  did 
not  import  tapered  roller  bearings  nor 
did  customers  import  tapered  roller 
bearings  during  2000  or  2001, 

On  voluntary  remand,  the  Department 
conducted  a  further  survey  of  a  major 
customer  regarding  their  purchases  of 
tapered  roller  bearings  (TRB)  during 
1999.  2000  and  2001,  The  response  from 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-39.255] 

Potlatch  Corporation,  Sappi  Fine  Paper 
North  America,  Honeywell  Corporation, 
Minnesota  Pulp  and  Paper  Division, 
Brainerd,  MN;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  L',S,(:,  2273)  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibilit\  T^i 
Applv  for  Worker  Adjustment 
Assistance  on  February  20.  2002. 
applicable  to  workers  of  Pntlatch 
Corporation.  Minnesota  Pulp  and  l'ai)er 
Division.  Brainerd,  Minnesota  The 
notice  was  publisheci  in  the  Federal 
Register  on  Februarx  2H,  2002  (07  FK 
9325).  The  (:ertific:ation  was  amended 
on  lulv  l(i.  2002  to  include  workers 
whose  wages  were  rejinrted  to  tln' 
Honeywell  Corporation  t.i.x  <\ci  ount  The 
notice  was  published  in  the  Federal 
Register  on  July  24.  2002  ((v  FK  4H4H7), 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certiiii  atioii 
for  workers  of  the  subject  firm   The 
workers  are  engaged  in  the  productnm 
of  high  line  coated  printing  paper. 
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The  companv  reports  thdt  Sappi  Fiiu' 
Paper  North  America  purchased 
Potlatch  Clurporation.  Minnesota  Pulp 
and  Paper  Division  on  Mav  1  1.  2002 
Information  shows  that  employees 
separated  from  Potlatch  after  the  May 
13,  2002  selling  date,  were  separated  as 
employees  of  Sappi  Fine  Paper  and. 
therefore,  were  not  found  eligible  for 
trade  adjustment  assistanc:e  under  the 
current  certification  covering  Potlatch 
employees 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Potlatch  Corporation,  Minnesota,  Pulp 
and  Paper  Division,  who  were  adversely 
affected  by  increased  imports 

Accordingly,  the  D»?partment  is 
amended  the  certification  determination 
to  properly  reflect  this  matter 

The  amended  notice  appluiable  tu 
TA-W-39.255  is  hereby  issued  as 
follows; 

All  workers  of  Potlatch  Corporation.  Sappi 
Fine  Paper  North  America,  Honeywell 
Corporation,  Minnesota  Pulp  and  Paper 
Division.  Braineni.  .Minnesota  who  become 
totally  or  partially  separated  from 
emplovment  on  or  after  Mav  1,  2000,  through 
February  20.  2004.  are  eligible  to  apply  for 
adiustmeni  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  26th  day  of 

September    JOOJ 

Linda  G.  Poole, 

(rrtitym^  ( 'fjicer.  Division  of  Trade 
Adjustment  Assistanre 

[FR  D...    ()2-2fi7Tl  Filed  10-21-02;  8;45  ami 

Bn.UNG  CODE  4510-JO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-42,  025] 

Sappi  Fine  Paper  North  America, 
Cloquet,  MN;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  26,  2002,  in 
response  to  a  petition  that  was  fileti  on 
behalf  of  workers  at  Sappi  Fine  Paper 
North  America,  (>loquet.  Minnesota. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-38,400,  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


.Signcii  III  VVdshui^^ton   DC  this  26th  day  of 
.Scpli'mhtT,  2002 
l.inda  (i.  Poole. 

Lertifyinii  OftictT.  Division  ofTmdf 
Adjustmfnt  Assistant  >; 

[FR  Qoc.  02-26746  Filed  10-21-02.  8  4.t  nml 

BILUNG  COOe  4S10-30-P 


DEPARTMENT  OF  LABOR 
Employment  and  Training 
Administration 

[TA-W-41.814] 

Trus  Joist  A  Weyerhaeuser  Buslr>ess, 
Engineered  Wood  Products 
Operations,  Stayton,  OR;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
.■\ct  of  1974,  an  investigation  was 
initiated  on  July  15,  2002,  in  response 
to  a  worker  petition  that  was  filed  by  a 
company  official  on  behalf  of  workers  at 
Trus  [oist  a  WeytThaeuser  Business, 
Fngineered  Wood  Products  Operations, 
Stayton.  Oregon 

fhtr  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
>erve  no  [)urpose.  and  the  investigation 
has  been  terminated. 

Signt'd  m  U.ishinglnn,  IX"  \\w^  Hth  rla\'  of 
OrtohtT,  21)02 

Richard  Church. 

l-t-rtit\  mi;  ( iftn  it.  Divwmn  nfTmdf 
Adjiistinrnt  .Us/sfi;/)!  c 

jFR  Dm  -  ()2-2h7n.')  hl.'ii  10-21-02.  H:4ri  am] 
BILLING  COOC  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41.392] 

White  lyiountain  Stitching  Company, 
Littleton,  NH;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273).  the 
Department  of  Labor  issued  a 
Certification  of  Kligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
29.  2002,  applicable  to  workers  of  White 
Mountain  Stitching  (>ompany,  Littleton, 
New  Hampshire.  The  notice  was 
published  in  the  Federal  Register  on 
August  9,  2002  (67  FR  51870). 

,\t  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  wallets  and  handbags. 

New  information  provided  by  the 
State  shows  that  workers  separated  from 


employment  at  White  Mountain 
Stitching  Company  had  their  wages 
reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  ADP  Total  Source  III. 
Diamond  Bar,  California. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
White  Mountain  Stitching  Company 
who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W— 41,392  is  hereby  issued  as 
follows: 

.Ml  workers  of  White  Mountain  Stitching 
(Company.  Littleton.  New  Hampshire, 
including  those  whose  wages  are  reported  to 
.•\DP  Total  Source  III.  Diamond  Bar, 
California,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  21,  2001.  through  [uly  29.  2004.  are 
I'ligible  to  apply  for  adjustment  assistance 
under  Section  22.3  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  9th  day  of 
()( tober.  2002 
Linda  G.  Pooie. 

dTtifving  OffictT.  Division  of  Trade 
Adiustrnt^nt  Assistancf 

|FR  Do(  .  02-26754  Filed  10-21-02;  8:4,'i  am] 
BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  section  250(b)(1) 
of  Subchapter  D,  Chapter  2.  Title  II.  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DTAA). 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DDL),  announces  the  fding  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8.  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 


eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
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Washington,  DC,  provided  such  request 
is  filed  in  wrriting  with  the  Director  of 
DTAA  not  later  than  November  1,  2002. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  the  address  shown 
below  not  later  than  November  1.  2002. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 

Appendix 


the  Director.  DTAA.  ETA.  DOL.  Room 
C-5311.  200  Constitution  Avenue.  NW 
Washington,  DC.  20210. 

Signed  at  Washington.  DC...  ihis  19th  day 
of  September.  2002. 
Edward  A.  Tomchick. 

Director.  Division  of  Trndt-  .^djustmrnt 
Assistanre. 


Subject  firm 


Acme  Electronics,  LLC  (Wkrs)  

Autoline  Industries  (Co.) 

U.S.  Manufacturing  (Wkrs) 

Coleman  Cable  (Co.)  

Sun  Apparel  (Wkrs)  

Venice  T-ShIrt  and  Medical  Corp.  (Co.) 

SAPPI  (Wkrs)  

DeZurik  (Wkrs)  

Altadis      U.S.A.— Consolidated      Cigar 
(Co.). 

American  Meter  (Wkrs)  

Wisconsin  Automated  Machinery  (Wkrs) 

65097J  (CBO)  

59511H(CBO) 

56739H  (CBO) 

5689Q  (CBO)  

58590DX  (CBO)  

56175H  (CBO) 

65605V  (CBO)  

58534G  (CBO)   

60381N  (CBO) 

60381N  (CBO) 

565850  (CBO)   

57327S  (CBO)  ...' 

55917A  (CBO)  

688281  (CBO)  

57748Q  (CBO)   

57749J  (CBO)  

58075V  (CBO)  

55348J  (CBO)  

61932R  (CBO) 

59347M  (CBO)  

55124B  (CBO)  

57331M  (CBO)  

67320B  (CBO)  

61977V  (CBO)  

58475G  (CBO)  

57738S  (CBO)  

58702U  (CBO) 

5732oW  (CBO)  

575398  (CBO)  

57687H  (CBO) 

574361  (CBO)  ....• 

65655K  (CBO)  

61712F  (CBO)  

61358P  (CBO)  

57803W  (CBO)  

59194H  (CBO) 

6581 10  (CBO)   

66280G  (CBO)  

55724E  (CBO)  

55946A  (CBO)  

55153C  (CBO) 

64128B  (CBO)  

68167V  (CBO)  

5679oR  (CBO) 

64799G  (CBO)  

550221  (CBO)  


Location 


Cuba,  NY  

McElhatten,  PA 
Port  Huron,  Ml  . 

El  Paso,  TX  

El  Paso,  TX  

Venice,  CA  

Cloquet,  MN  .... 

Sartell,  MN  

McAdoo,  PA  .... 


Erie,  PA  

Oshkosti,  Wl  

Alekanagik,  AL  .. 

Aleknagik,  AK  .... 

Aleknagik,  AK  ,... 

Aleknagik,  AK  .... 

Aleknagik,  AK  .... 

Aleknagik,  AK  .... 

Aleknagik,  AK  .... 

Aleknagik,  AK  .... 

Aleknagik.  AK  .... 

Aleknagik,  AK  ... 

Aleknagik,  AK  ... 

Aleknagik,  AK  ... 

Aleknagik,  AK  ... 

Aleknagik.  AK  ... 

Aleknagik,  AK  ... 

Aleknagik,  AK  ... 

Aleknagik,  AK   .. 

Aleknagik,  AK  ... 

Aleknagik,  AK  ... 

Aleknagik,  AK  ... 

Chigniklake,  AK 

Clarkspoint,  AK 

Claricspoint,  AK 

Clart<spoint,  AK 

Clari<spoint,  AK 

Clarkspoint,  AK 

Clarkspoint,  AK 

Clari<spoint,  AK 
Clarkspoint,  AK 
Clarkspoint,  AK 
Clari<spoint,  AK 
Clarkspoint,  AK 
Dillingham,  AK 
Dillingham,  AK 
Dillingham,  AK  . 
Dillingtiam,  AK 
Dillingham,  AK 
Dillingham,  AK 
Dillingham,  AK 
Dillingham,  AK 
Dillingham,  AK 
Dillingham,  AK 
Dillingham,  AK 
Dillingham,  AK 
Dillingham,  AK 
Dillingham,  AK 


Date  received 

at  Governor's 

office 


Petition  No. 


Articles  produced 


09/04/2002 
09/09/2002 
09/09/2002 
09/03/2002 
09/04/2002 
08/30/2002 
09/05/2002 
09/06/2002 
09/09/2002 

09/09/2002 

09/02/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 

09/05/2002 


NAFTA-6,526 
NAFTA-6.527 
NAFTA-6.528 
NAFTA-6.529 
NAFTA-6,530 
NAFTA-6.531 
NAFTA-6.532 
NAFTA-6,533 
NATTA-6,534 

NAFTA-6.535 
NAFTA-6.636 
NAFTA-6,537 
NAFTA-6.538 
NAFTA-6,539 
NAFTA-6,540 
NAFTA-6.541 
NAFTA-6,542 
NAFTA-6,543 
NAFTA-6,544 

,  NAFTA-6,545 
NAFTA-6,546 
NAFTA-6.547 
NAFTA-6.548 

!  NAFTA-6,549 
NAFTA-6,550 
NAFTA-6.551 
NAFTA-6,552 
NAFTA-6,553 
NAFTA-6,554 
NAFTA-6,555 
NAFTA-6,556 
NAFTA-6,557 
NAFTA-6,558 
NAFTA-6,559 
NAFTA-6,560 
NAFTA-6,561 
NAFTA-6.562 
NAFTA-6.563 
NAFTA-6,564 
NAFTA-6.565 
NAFTA-6,566 
NAFrA-6,567 
NAFTA-6,568 
NAFTA-6,569 
NAFTA-6,570 
NAFTA-6,571 
NAFTA-6,572 
NAFTA-6,573 
NAFTA-6,574 
NAFTA-6,575 
NAFTA-6,576 
NAFTA-6,577 
NAFTA-6,578 
NAFTA-6,579 
NAFTA-6.580 
NAFTA-6,581 
NAFTA-6,582 


Power  supply  systems 

Water  pumps,  disc  brake  calipers  etc 

Axle  housing 

Power  cords 

Jeans. 

Knit  shirts 

Pulpwood 

Valves 

Cigars. 

Meters 

Metal  cutting  band  saws 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresti  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon. 
Fresh  salmon 
Fresh  salmon. 
Fresh  salmon 
Fresh  salmon. 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon. 
Fresh  salmon 
Fresh  salmon. 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon. 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon. 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon 
Fresh  salmon. 
Fresh  salmon. 
Fresh  salmon. 
Fresh  salmon 
Fresh  salmon. 
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Appen 

Dix — Continued 

SuCiiect  tirm 

Location 

Date  received 

at  Governor  s          Petition  No                            Articles  produced 
office 

65470B  (CBO)  

56739M  (CBO)  

Dillingham   AK  

Dillingham   AK  

Dillingham   AK   

Dillingham   AK   

Dillingham   AK   

Dillingham   AK   

Dillingham   AK  

Dillingham   AK 

Dillingham   AK  

Dillingham   AK   

Dillingham   AK  

Dillingham   AK  

Dillingham   AK  

Dillingham   AK  

Dillingham   AK „. 

09/05/2002     NAFTA-6.583         Fresh  salmon. 
09/05/2002     NAFTA-6,584          Fresh  salmon. 

57548Z  (CBO)                            

09/05/2002     NAFTA-6.585         Fresh  salmon. 

67590E  (CBO)  

09/05/2002     NAFTA-6,586         Fresh  salmon. 

55864E  (CBO)              

09/05/2002     NAFTA-6.587         Fresh  salmon. 

66987N  (CBO)   

09/05/2002     NAFTA-6.588         Fresh  salmon. 

61 291 B  (CBO)  

09/05/2002     NAFTA-6,589         Fresh  salmon. 

59590W  iCBO)           

09/05/2002     NAFTA-6.590         Fresh  salmon. 

55571 X  (CBO)  

09/05/2002     NAFTA-6.591         Fresh  salmon. 

57392Q  (CBO)   

09/05/2002     NAFTA-6,592          Fresh  salmon. 

67873L  (CBO)  

55102V  (CBO) 

6591 3K  (CBO) 

664271  (CBO)   

56728W  (CBO)    

09/05/2002     NAFTA-6.593         Fresh  salmon. 
09/05/2002     NAFTA-6.594         Fresh  salmon 
09/05/2002     NAFTA-6.595         Fresh  salmon. 
09/05/2002     NAFTA-6.596         Fresh  salmon. 
09/05/2002     NAFTA-6,597          Fresh  salmon. 

61326M  (CBO) 

Dillingham   AK  

Dillingham,  AK  

09/05/2002     NAFTA-6.598         Fresh  salmon 

60231P  (CBO)       

09/05/2002     NAFTA-6,599         Fresh  salmon 

|FR  Doc  02-26736  Filed  10-21-02;  8:45  am] 

BtLLING  COOC  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  dccurdance  with  St-c  tinii  JJ  t  nf  the 
Trade  Act  of  1974,  d.s  dint-nded.  the 
Departme-nt  of  Labor  hnrtMii  present.s 
summanes  of  dftermindtions  rfgardins 
eligibilitv  to  applv  for  trade  ad|ustm»'nt 
a.ssistance  for  workers  (TA-VV)  issued 
during  the  period  of  September  and 
October,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibilitv  to  applv  for 
worker  ad|ustment  assistant  e  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(21  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutelv,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 


Negative  Determinations  for  Worker 
Adjustment  A.ssistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  l)eeii  met   A  survev  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-\V--l().5.U).  Adtijp-nunn 

Mitniifditunng  Co  .  Camp  Hill.  AL 
TA-W-4l.i>4lA:  United  Central 

luiiustnal  Supply  Co.  LLC.  Virginia 

Maihine  Tool  (Jo  .  Bassett.  VA 
TA-\\-4 1 .  792: 1  B  Tool  and  Machine. 

Inc..  Wapakoneta.  OH 
TA-W-41.975;  Versa  Tool.  Meadville. 

PA 
TA-n'-4 1  .JOH  F-  A:  Valeo  Climate 

Control.  CSA-2  Div  .  Automotive 

.Air  Conditioning  Condenser  Line. 

Cniiul  Prairie.  TX  and  Aluminum 

Tubing  Lne.  Crand  Prairie.  TX 
TA-\\-4l'.H44:  Terex  Mining 

Manufacturing  Facility.  Tulsa.  OK 
TA-iV-41.H90:  Kaman  Aerospace 

Microwave  Cable  Assemblv  Div.. 

Middletoivn.  LT 
T.A-\V-4 1.947.  Pella  Plastic.  Plant  #J, 

\e\v  Hope.  T\ 
TA—W-42.()40:  Lockheed  Martin 

Distribution  Technologies,  inc.. 

Tulsa.  OK 
T.-\-W-41.796:  Tredegar  Film  Products. 

Carhondale.  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantiv  to  worker  separations  at  the 
firm. 
TA-\V-4 1.945:  ExxonMobil  Lubricants 

and  Petroleum  Specialties  Co.. 

Bakerstown  Grease  Plant.  Gibsonia. 

PA 


TA-W—t  1.936:  Fishking  Processors,  Inc.. 

Los  Angeles.  CA 
TA-W-41.769:  Siemens  Demag  Delaval. 

Trenton.  \'J 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 
TA-\V-42.027:  X'CS  Learn.  East  Lansing. 

MI 
TA-\V-42.036:  Electronic  Data  Systems 

Corp..  I  Solutions  Center,  Fairborn, 

OH 
TA-\V-4 1 ,04 1 :  United  Central  Industrial 

Supply  Co,  LLC.  Blue  Bidge 

Industrial  Suppiv  Co.,  Bassett.  VA 
TA-W-4 1.950:  International  Data  LLC, 

Data-Capture  Div.,  El  Paso.  TX 
TA-W-4 1.850:  Global  Apparel.  LLC, 

New  York.  XT 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  from  employment  as 
required  for  certification. 
TA-W-4 1.929:  MEL.  Inc..  Winchester, 

MA 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-42.U21:  Bronxwood  Dyeing  Co.. 

Inc.,  Bronx.  X'Y 
TA-W-4 1,876:  Meggitt  Avionics,  a 

Wholly  Owned  Subsidiary  of 

Meggitt  PLC,  Manchester,  NH 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
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TA-W-42,060;  United  Sweater  Mills 
Corp.,  Jersey  City,  NJ:  August  20, 
2001 
TA-W-42,01 7;  Motorola.  Tempe  Final 
Manufacturing  (TFM).  Tempe,  AZ: 
August  6,  2001 
TA-W-42,002;  Metso  Minerals,  Inc., 
Clintonville,  WI:  August  6.  2001 
TA-W-4 1,866;  IngersoU-Rand  Co.,  Rock 
Drill  Div.,  Roanoke,  VA:  August  16, 
2002 
TA-W-41.857;  DM!  Furniture,  Inc, 
Huntingburg,  IN:  June  24,  2001 
TA-W-4 1,605;  Semis  Manufacturing 
Co.,  Crandon  Woodworking  Div., 
Crandon,  WJ:  April  16,  2001 
TA-W^1,599;  Clearfield  Machine  Co., 

Clearfield,  PA:  May  20.  2001 
TA-W-41,556;  Fedders  Appliances. 
Effingham.  IL:  January  8.  2002 
TA-W-41,481;  Siemens  Energy  and 
Automation,  Inc.,  Power 
Distribution  Infrastructure  and 
Controls  Div.,  Belief ontaine,  OH: 
April  25,  2001 
TA-W-40,621;  General  Electric  Co  (GE), 
Transportation  Systems  Div.,  Global 
Signaling.  Warrensburg,  MO: 
November  19,  2000 
TA-W-^2,048;  Fashion  Tanning  Co., 
Inc..  Gloversville.  NY:  August  12, 
2001 
TA-W-42,028;  Loretex  Corp., 

Guilderland  Center.  NY:  August  8, 
2001    • 
TA-W-42,024;  Mclnnes  Steel  Co.,  Carry, 

PA:  July  23.  2001 
TA-W-42.019;  Encon  Eye  Protection,  a 
Subsidiary  of  Encon  Corp.. 
Coudersport,  PA:  August  8,  2001 
TA-W-42,009;  Storage  Tek,  MAT-FRU 
Operation.  Louisville.  CO:  July  31, 
2001 
TA-W-4 1,999;  New  Holland  Industries, 
Inc.,  New  Holland,  PA:  August  6, 
2001 
TA-W-41,993;  Philips  Semiconductors, 
a  Subsidiary  of  Royal  Philips 
Electronics.  NV,  Albuquerque.  NM: 
August  5.  2001 
TA-W-41.974;  Amerock  Corp.. 
Rockford.  IL:  July  23,  2001 
TA-W-41,968;  Crown  Cork  and  Seal 
Co..  Inc..  Portland,  OR:  August  1, 
2001 
TA-W-41.918;  Unilever  Best  Foods 
North  America.  Santa  Cruz,  CA: 
July  24.  2001 
TA-W-41,917;  The  PfaltzgraffCo.,  Also 
Known  as  Susquehanna  Pfaltzgraff, 
York.  PA:  July  12.  2001 
TA-W-41, 901;  Johnson  and  Johnson 
Apparel,  Inc..  Kenly,  NC:July  11. 
2001 
TA-W^l.874  SrA.  B;  Sebago.  Inc., 
Bridgton.  ME.  Westbrook.  ME  and 
Gorham,  ME:  September  19,  2002 
TA-W-41, 867  6-  A;  Tee  Jays 

Manufacturing  Co.,  Inc.,  Plant  7, 


Florence,  AL  and  Plant  1 7, 

Florence,  AL:  July  2,  2001 
TA-W-41. 716;  Motorola,  Inc.  Global 

Telecom  Solutions  Sector  (GTSS), 

Cellular  Infrastructure  Group,  Fort 

Worth.  TX:  May  21.  2001 
TA-W-41, 706;  Henrv's  Cutting  Service, 

Hialeah,  FL:  May  10.  2001 
TA-W-41. 534;  3M  Center.  Coated 

Abrasives  and  Industrial  Tape  Div.. 

St.  Paul,  MN:  April  22.  2001 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  subchaper  D,  chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  September 
and  October,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  wrorkers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  fi-om  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 


NAFTA-TAA-05788A:  United  Central 

Industrial  Suppiv  Co.  LLC.  Virginia 

Machine  Tool  Co..  Bassett.  VA 
NAFTA-TAA-O6310:  J.B.  Tool  and 

Machine.  Inc..  Wapakoneta.  OH 
NAFTA-TAA-06423:  ExxonMobil 

Lubricants  and  Petroleum 

Specialties  Co..  Bakerstown  Grease 

Plant,  Gibsonia.  PA 
NAFTA-TAA-06458:  Versa  Tool.  Inc.. 

Meadville.  PA 
NAFTA-TAA-06241:  Henrys  Cutting 

Service,  Hialeah.  FL 
NAFTA-TAA-06512:  Fishking 

Processors.  Inc..  Los  Angeles,  CA 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  section  250(a)  of  the  Trade  Act.  as 
amended. 
NAFTA-TAA-05788:  United  Central 

Industrial  Supply  Co.  LLC.  Blue 

Ridge  Industrial  Supply  Co., 

Bassett,  VA 
NAFTA-TAA-06434:  International  Data 

LLC.  Data-Capture,  El  Paso.  TX 
NAFTA-TAA-06474:  Yakima  Products. 

Inc.,  d/b/a  Watermark.  Materials 

Department,  Areata,  CA 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

NAFTA-TAA-6415;  Mel.  Inc., 
Winchester,  MA 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06468:  Tl  Automotive 

Systems.  San  ford  Div..  Sanford  Div.. 

Sanford.  FL:  August  16.  2001 
NAFTA-TAA-06493:  United  Sweater 

Mills.  Corp.,  Jersey  City.  M:  August 

23.  2001 
NAFTA-TAA-06525:  Perfection- 

Schwank,  Inc..  Waynesboro,  GA: 

September  5.  2001 
NAFTA-TAA-06027:  TLD  Lantis  Corp.. 

a  Subsidiary  of  Teleflex  Lionel- 

DuPont  (TLD).  Salinas.  CA:  March 

21.2001 
NAFTA-TAA-06389:  Federal-Mogul 

Corp.,  Friction  Products  Div  . 

Winchester,  VA:  July  19,  2001 
NAFTA-TAA-06488;  Kimberly-Clark 

Corp.,  Neenah  Cold  Springs 

Facility,  Neenah,  WI:  August  22, 

2001 
NAFTA-TAA-06397;  Johnson  and 

Johnson  Apparel,  Inc.,  Kenly,  NC: 

July  11,  2001 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  September 
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and  October.  2002.  f^opies  of  these 
determinations  are  available  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  \'\V  .  Washington,  DC  20210 
during  normal  business  hours  or  u  ill  hf 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  Octobers.  2002 
Edward  A.  Tomchick 
Din'ilur.  Dn;.s/o/i  of  Trade  Adjustment 
Assistance 

(FR  Dor.  02-2B741  Filed  10-21-02,  8:45  ami 
BIUJNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4833] 

Crest  Uniform  Company,  New  York, 
NY;  Notice  of  Termination  of 
Investigation 

Pursuant  to  title  V  of  the  North 
American  Free  Trade  .\greement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  N'.AFTA- 
TAA  and  in  accnrdanc:e  with  section 
250(a).  subchapter  2.  title  II.  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2331).  an  investigatnm  was 
initiated  on  April  27,  2001.  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Crest  L'niform  Companv,  New  York, 
New  York  The  workers  produced 
uniforms  and  c;areer  apparel.  The 
facility  closed  in  late  2000 

Workers  at  the  subject  firm  were 

certified  eligible  to  applv  for  Trade 
Adjustment  Assistance  on  lune  b,  2001 
(TA-VV-38.892).  A  new  investigation 
and  determination  would  not  affei  t  the 
benefits  workers  are  currently  eligible  to 
receive.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC  this  17th  day  of 
September.  2002 
Edward  A.  Tomchick, 

Certifving  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  02-26747  Filed  10-21-02;  8:45  am) 

BILUNG  CODC  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38.400] 

Potlatch  Corporation,  Sappi  Fine  Paper 
North  America  Including  Temporary 
Workers  of  Olsten  Temporary 
Services,  Employed  at  Potlatch 
Corporation,  Cloquet,  MN;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

in  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Ortifi(.ation  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  27,  2001,  applicable  to 
workers  of  Potlatch  Corporation, 
Cloquet.  Minnesota.  The  notice  was 
published  in  the  Federal  Register  on 
April  5.  2001  (Ob  FR  18117),  The 
certification  was  amended  on  April  13, 
2001  to  include  leased  workers  of 
Olsten  Temporarv  Services  employed  at 
Potlatch  C^orporation.  f^loquet, 
Minnesota.  The  notice  was  published  in 
the  Federal  Register  on  April  19,  2001 
(6H  FR  201b5). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  .ire  engaged  in  the  production 
of  wood  produces,  including  paper, 
oxboard,  paper  board,  tissue  and  two  by 
fours. 

The  companv  reports  that  Sappi  Fine 
Paper  North  America  purchased 
Potlatch  Corporation  on  May  13,  2002. 
Information  shows  that  employees 
separated  from  Potlatch  after  the  May 
13.  2002  selling  date,  were  separated  as 
employees  of  Sappi  Fine  Paper  and. 
therefore,  were  n(jt  found  eligible  for 
trade  adjustment  assistance  under  the 
(  urrent  certification  covering  Potlatch 
employees. 

The  int(;nt  of  the  Department's 
certification  is  to  include  all  workers  of 
Potlatch  Ciorporation  who  were 
adversely  affected  by  increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification 
determination  to  properly  reflect  this 
matter 

The  amended  notice  applicable  to 
TA-VV-38.400  is  hereby  issued  as 
follows: 

.Ml  workers  (if  Ptjtiatch  Corporation,  Sappi 
line  I'.iper  North  .-Xmerica.  including 
temporarv  workers  ot  Olsten  Temporarv 
.Serviies.  Diilulh.  Minnesota,  engaged  in  the 
prnductioii  of  wood  products,  including 
paper,  oxbuard.  paper  board,  tissue  and  two 
by  fours  at  Potlatch  C^orpcjralion.  Cloquet, 
Minnesota,  who  became  totally  or  partially 


separated  from  employment  on  or  after 
November  27.  1909.  through  February  27, 
200.3.  are  eligible  to  applv  for  adjustment 
assistan(  e  under  Section  223  of  the  Trade  .Act 
of  1974. 

Signed  at  Washington.  D('  this  26th  day  of 
September.  2002. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance 

IFR  Uoc.  02-2B7,SO  Filed  10-21-02:  8:4.5  am] 
BIUJNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6262] 

Temco  Aquisitions,  Inc.,  Hibbihg,  MN; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D.  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  June  3,  2002  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
TEMCO  Acquisitions.  Inc..  Hibbing. 
Minnesota. 

The  petitioners  were  separated  from 
the  subject  firm  more  than  one  year 
prior  to  the  date  of  the  petition.  Section 
223  of  the  Act  specifies  that  no 
certification  may  apply  to  any  worker 
whose  last  separation  occurred  more 
than  one  year  before  the  date  of  the 
petition.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington.  DC  this  4th  day  of 
0(  tober.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
.■\diustment  Assistance. 

IKK  Doc.  02-26748  Filed  10-21-02:  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 6332] 

Trus  Joist  A  Weyerhaeuser  Business 
Engineered  Wood  Products 
Operations,  Stayton,  OR;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
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Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273).  an  investigation  was 
initiated  on  July  2.  2002  in  response  to 
a  petition  filed  by  a  company  on  behalf 
of  workers  at  Trus  Joist  a  Weyerhaeuser 
Business,  Engineered  Wood  Products 
Operations.  Stayton.  Oregon. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC.  this  8th  day  of 
October  2002. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-26749  Filed  10-21-02;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Preparation  and  Maintenance  of 
Accurate  and  Up-to-Date  Certified  Mine 
Maps  for  Surface  and  Underground 
Coal  Mines;  Submittal  of  Underground 
Mine  Closure  Maps;  and  Notification  of 
MSHA  Prior  to  Opening  New  Mines  or 
the  Reopening  of  Inactive  or 
Abandoned  Mines 

ACTION:  Notice:  Extension  of  public 
comment  period. 

summary:  The  Department  of  Labor 
published  a  notice  in  the  Federal 
Register  on  August  21.  2002  (67  FR 
54233)  requesting  public  comment 
concerning  the  proposed  extension  of 
the  information  collection  related  to  the 
Record  of  Mine  Closure  addressed  in  30 
CFR  75.1204  and  75.1204-1;  the 
inclusion  of  standards  requiring  MSHA 
notification  and  inspection  prior  to 
mining  when  opening  a  new  mine  or 
reopening  an  inactive  or  abandoned 
mine  addressed  in  30  CFR  75.373  and 
75.1721;  and  the  inclusion  of  standards 
requiring  underground  and  surface  mine 
operators  to  prepare  and  maintain 
accurate  and  up-to-date  mine  maps 
addressed  in  30  CFR  75.1200,  75.1200- 
1.  75.1201,  75.1202,  75.1202-1,  75.1203, 
75.372,  77.1200,  77.1201,  and  77.1202. 
The  comment  period  for  this  notice  was 
to  close  on  October  22,  2002. 


In  response  to  a  request  from  the 
public,  the  comment  period  has  been 
extended  to  November  30,  2002. 
DATES:  Submit  comments  on  or  before 
November  30,  2002. 

ADDRESSES:  Send  comments  to  David  L. 
Meyer,  Director,  Office  of 
Administration  and  Management.  1100 
Wilson  Boulevard.  Room  2125, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  internet  e- 
mail  to  Meyer-David@msha.gov,  along 
with  an  original  printed  copy.  Mr. 
Meyer  can  be  reached  at  (202)  693-9802 
(voice)  or  (202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Tarr,  Management  Analyst,  Records 
Management  Group.  U.S.  Department  of 
Labor.  Mine  Safety  and  Health 
Administration.  Room.  1100  Wilson 
Boulevard,  Room  2171.  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  contacted 
at  Tarr-Jane@msha.gov  (internet  e-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 

Dated  in  Arlington.  Virginia,  this  18th  day 
of  October.  2002. 
David  L.  Meyer. 

Director  of  Administration  and  Managemenl. 
IKR  Doc.  02-2fi!)19  Filed  lO-lH-02:  10:.i2 
am] 
BILUNG  CODE  4510-43-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Change  in  Subject  and  Time 
of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  deletion  of  the 
following  item  from  the  previously 
announced  closed  meeting  (Federal 
Register,  Vol.  67.  No.  199.  pp.  63682- 
63683,  October  15,  2002)  scheduled  for 
Thursday.  October  17.  2002. 
1.  Administrative  Action  under  Part  702 
of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  Exemptions  (8), 
(9)(A)(ii)and(9)(B). 

The  Board  voted  unanimously  that 
this  item  be  removed  ffom  the  closed 
agenda. 

The  previouslv  announced  item  were: 

1.  Administrative  Action  under  Part 
702  of  NCUA's  Rules  and  Regulations. 
Closed  pursuant  to  Exemptions  (8). 
(9)(A)(ii)and(9)(B). 

2.  One  (1)  Personnel  Matter.  Closed 
pursuant  to  Exemptions  (2)  and  (6). 

In  addition,  the  time  of  the  previously 
announced  closed  Board  meeting  was 
changed  from  11:30  a.m.  on  October  17, 
2002  to  9:15  a.m.  on  the  same  date. 


For  Further  Information  Contact: 
Beckv  Baker,  Secretary  of  the  Board. 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board 

IFR  Doc.  02-26901  Filed  11J-17-U2;  4  51  jiinl 

BILLING  CODE  7535-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the 
Subcommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
October  30,  2002.  Room  T-2B3.  11545 
Rockville  Pike.  Rockville.  Maryland. 
The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesdav.  October 
30.  2002 — 8:30  a.m.  until  the  conrhision 
of  business. 

The  Subcommittee  will  meet  with 
representatives  of  the  NRC  staff  and  the 
Exelon  Generation  Company.  LLC.  to 
review  the  license  renewal  application 
for  Peach  Bottom  Atomic  Power  Station 
Units  2  and  3.  and  the  associated  safety 
evaluation  report  with  open  items.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
(jral  statements  should  notify  one  ni  the 
individuals  named  below  five  days  prior 
to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

During  the  initial  portion  oi  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminarx 
views  regarding  matters  to  be 
considered  during  th(>  balance  of  the 
meeting. 

The  Subcommittee  will  then  bear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC'  staff. 
Exehm  Generation  Company.  LLC.  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
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the  Chairmans  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official,  Mr 
Timothy  Kobetz  (telephone  301/415- 
8716)  or  Mr.  Ramin  Assa.  Cognizant 
Staff  Engineer  (telephone  301—415— 
6885)  between  7:30  a.m.  and  4:30  p.m 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  one  of  the 
above  named  individuals  at  least  two 
working  days  prior  to  the  meeting  to  be 
advised  of  anv  potential  changes  in  the 
proposed  agenda. 

Dated:  October  16,  2002 
Sher  Bahadur, 

Associate  Dirvctor  for  Technical  Support 
ACRS/ACWV 
[FR  Doc.  02-26828  Filed  10-21-02;  8:45  ami 

WLUNG  COOC  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
October  9.  2002.  Room  T-2B1.  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  e.xception  of 
a  portion  that  ma\'  be  closed  pursuant 
to  5  U  S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
information  the  release  of  whic:h  would 
constitute  a  clearly  unwarranted 
invasioQ  of  personal  privacy 

The  agenaa  for  the  subject  meeting 
shall  be  as  follows:  Wndnesdav. 
November  6.  2002 — J  p  m   until  the 
conclusion  of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee  Persons  desiring  to  make 
oral  statements  should  notifv  the 
Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Elfictronic 
recordings  will  be  permitted  only 


during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor  can  be  obtained  by 
contacting  the  Designated  Federal 
Official,  Mr.  Sam  Duraiswamy 
(telephone:  301/415-7364)  between  7:30 
a.m.  and  4:15  p.m.  (EDT).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda. 

Dated  Oftober  IB.  2002. 
Sher  Bahadur. 

Asstn  latf  Director  for  Technical  Support. 
ACHS.ACSW 
[FR  Doc.  02-26829  Filed  10-21-02;  8:45  am| 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

date:  Weeks  of  October  21.  28. 

November  4,11,18,  25,  2002. 

PUkCE:  r^ommissioners'  Conference 

Room,  1 1555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  21,  2002 

There  are  no  meetings  scheduled  for 
the  Week  of  October  21,  2002. 

Week  of  October  28.  2002— Tentative 

Wednesday.  October  30,  2002 

2  p.m.— Discussion  of  Security  Issues 
(Closed— Ex.  1  &  9) 

Thursday.  C\tober31.  2002 

9:25  a.m. -Affirmation  Session  (Public 
Meeting)  (If  needed) 

9:30  d.m  -Briefing  on  EEO  Program 
(Public  Meeting)  (Contact:  Irene  Little, 
301-415-7380) 

2:30  p.m. -Briefing  on  Proposed 
Rulemaking  to  Add  New  Section  10 
CFR  50.69,  ■Risk-Informed 
Categorization  and  Treatment  of 
Structures.  Systems,  and  Components 
for  Nuclear  Power  Reactors"  (Public 
Meeting)  (Contact:  Eileen  McKenna. 
301-415-2189,  or  Timothy  Reed. 
301-415-1462) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov. 


Friday,  November  1,  2002 

9  a.m. — Discussion  of  Security  Issues 
(Closed — Ex.  1) 

Week  of  November  4,  2002 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  4,  2002. 

Week  of  November  11,  2002 — Tentative 

Thursday,  November  14,  2002 

2  p.m. — Discussion  of  Management 
Issues  (Closed — Ex.  2) 

Week  of  November  18,  2002— Tentative 

Thursday.  November  21,  2002 

2  p.m. — Discussion  of  Security  Issues 
(Closed— Ex.  1) 

Week  of  November  25,  2002 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  November  25,  2002. 

*The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verifv- 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  R.  Michelle  Schroll  (301)  415- 
1662. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  v^'ww. nrc.gov I what-we-dol policy- 
making! schedule. html 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301^15-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  diiv@nrc.gov. 

Dated:  October  17.  2002. 
R.  Michelle  Schroll, 

-•Irf/ng  Technical  Coordinator.  Office  of  the 
Secretary. 

|FR  Doc.  02-26995  Filed  10-17-02;  2:17  pm] 
BILUNG  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Consolidated  Guidance  About 
Materials  Licenses:  Program-Specific 
Guidance  About  Medical  Use  Licenses, 
Issuance  and  Availability  of  NUREG 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  NlJREG-1556,  Volume  9, 
"Consolidated  Guidance  About 
Materials  Licenses:  Program-Specific 
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Guidance  About  Medical  Use  Licenses." 
This  document  consolidates  guidance 
on  medical  licensing  into  a  single, 
comprehensive  source  and  provides 
guidance  for  licensing  imder  revised  10 
CFR  Part  35,  "Medical  Use  of  Byproduct 
Material,"  which  will  be  effective  on 
October  24,  2002  (67  FR  20249;  April 
24,  2002;  corrections  to  rule  were 
published  in  the  Federal  Register  on 
October  9,  2002;  67  FR  62872).  A 
Summary  of  Public  Conunents  and  NRC 
Responses  will  be  published  as  a 
separate  document.  Appendix  BB  to 
NUREG-1556  Volume  9.  These 
dociunents  will  also  be  available  in 
electronic  form  on  CD-rom. 
ADDRESSES:  A  free  single  copy  of  final 
NUREG-1556,  Volume  9.  and  Appendix 
BB  (on  paper  or  CD-rom),  may  be 
requested  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Mrs. 
Carrie  Brown,  Mail  Stop  T  9-C24, 
Washington,  DC  20555-0001;  e-mail: 
CXB@nrc.gov:  telephone:  (301)  415- 
8092.  Single  copies  of  the  documents,  in 
paper  form  and  on  CD-rom,  are  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room,  11555  Rockville  Pike.  Rockville, 
Maryland.  NUREG-1556,  Volume  9,  and 
Appendix  BB  will  be  available  on  the 
NRC's  website  at  <http://www.nrc.gov> 
in  the  electronic  reading  room  and  at 
h  ttp :// www. nrc.gov/materials/miau/ 
miau-reg-initiatives/by-product.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  W,  Broseus,  Rulemaking  and 
Guidance  Branch.  M/S  T  9-C24, 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U,S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  telephone 
(301)  415-7608;  e-mail  RlVB@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
25,  1998  (63  FR  45270),  NRC  announced 
the  availability  of  draft  NUREG-1556, 
Volume  9,  "Consolidated  Guidance 
About  Materials  Licenses:  Program- 
Specific  Guidance  About  Medical  Use 
Licenses,"  dated  August  1998.  This 
chaft  document,  which  was  prepared  by 
a  team  composed  of  NRC  staff  and  staff 
from  State  Departments  of  Health,  was 
published  for  public  comment  in 
parallel  with  the  proposed  revision  of 
Part  35,  "Medical  Use  of  Byproduct 
Material."  As  a  result  of  comments 
received  on  the  August  1998  draft,  it 
was  revised  and  published  as  draft 
NUREG-1556,  Volume  9,  "Consolidated 
Guidance  About  Materials  Licenses: 
Program-Specific  Guidance  About 
Medical  Use  Licenses"  (March  2002), 
The  notice  of  availability  of  the  March 
2002  draft  was  pubHshed  on  April  5, 
2002  (67  FR  16467),  and  input  on  the 


guidance  was  requested.  The  NRC 
invited  the  public  to  comment  on 
questions  pertaining  to  the  level  of 
detail  and  format  in  the  guidance, 
model  procedures,  licensing  guidance 
specific  to  diagnostic  nuclear  medicine, 
and  other  guidance  that  should  be 
considered  for  reference  in  NUREG- 
1556.  Volume  9,  such  as  additional 
voluntary  industry  consensus  standards 
or  other  publicly  available  documents. 
The  March  2002  draft  NUREG  included 
Appendix  Z,  which  provided  a 
summary  of  comments  on  the  1998  draft 
and  NRC  responses. 

On  April  25.  2002.  NRC  held  a  public 
workshop  to  obtain  steikeholder 
comments  on  the  March  2002  draft, 
with  emphasis  on  therapeutic 
applications  of  byproduct  materials.  A 
second  public  workshop  was  held  on 
April  30.  2002,  to  receive  stakeholder 
input  on  guidance,  with  emphasis  on 
diagnostic  applications  of  byproduct 
materials.  In  addition  to  the  feedback 
from  the  workshops,  the  NRC  also 
received  written  public  comments 
during  a  60-day  comment  period  (April 
5  to  June  4,  2002).  A  summary  of 
comments  and  NRC  responses  will  be 
published  as  a  separate  Appendix  BB  to 
NUREG-1556,  Volume  9.  which  will 
also  include  the  summary  of  comments 
and  NRC  responses  on  the  August  1998 
draft  NUREG.  The  staff  considered  all 
comments,  including  constructive 
suggestions  to  improve  the  document,  in 
the  preparation  of  the  final  NUREG 
report. 

The  final  version  of  NUREG-1556. 
Volume  9,  is  now  available  for  use  by 
applicants,  licensees.  NRC  license 
reviewers,  and  other  NRC  staff.  This 
document  supersedes  the  guidance 
previously  found  in — 

(1)  Regulatory  Guide  (RG)  10.8. 
Revision  2,  "Guide  for  the  Preparation 
of  Applications  for  Medical  Use 
Programs '; 

(2)  Appendix  X  to  RG  10.8,  Revision 
2,  "Guidance  on  Complying  With  New 
Part  20  Requirements"; 

(3)  Draft  RG  DG-0009,  "Supplement 
to  Regulatory  Guide  10.8,  Revision  2, 
Guide  for  the  Preparation  of 
Applications  for  Medical  Use 
Programs"; 

(4)  Draft  RG  FC  414^.  "Guide  for  the 
Preparation  of  Applications  for  Licenses 
for  Medical  Teletherapy  Programs"; 

(5)  RG  8,23.  "Radiation  Safety 
Surveys  at  Medical  Institutions. 
Revision  1"; 

(6)  RG  8.33,  "Quality  Management 
Program"; 

(7)  RG  8.39.  "Release  of  Patients 
Administered  Radioactive  Materials"; 


(8)  Policy  and  Guidance  Directive 
(P&GD)  03^2,  "Licensing  LLxiscope 
andBMA"; 

(9)  Policv  and  Guidance  Directive 
(P&GD)  03^8.  "Standard  Review  Plan 
for  Teletherapy": 

(10)  Policy  and  Guidance  Directive 
(P&GD)  3-17,  "Review  of  Training  and 
Experience  Documentation  Submitted 
by  Proposed  Physician  User 
Applicants"; 

(11)  Policy  and  Guidance  Directive 
(P&GD)  FC  87-2,  "Standard  Review 
Plan  for  License  Applications  for  the 
Medical  Use  of  Byproduct  Material"; 

(12)  Policv  and  Guidance  Directive 
(P&GD)  FC  86-4,  Revision  1, 
"Information  Required  for  Licensing 
Remote  Afterloading  Devices '; 

(13)  Addendum  to  Revision  1  to 
P&GD  FC  86-4,  "Information  Required 
for  Licensing  Remote  Afterloading 
Devices — Increased  Source  Possession 
Limits"; 

(14)  Policy  and  Guidance  Directive 
(P&GD)  FC  92-01  "Information 
Required  for  Licensing  Mobile  Nuclear 
Medicine  Services,"  and 

(15)  Policy  and  Guidance  Directive 
(P&GD)  3-15,  "Standard  Review  Plan 
for  Review  of  Quality  Management 
Programs." 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  the  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget. 

Dated  in  Rorkville.  Maryland,  this  I'nh 
day  of  October.  2002. 

For  the  .Nuclear  Regulatory  Commission. 
Patricia  K.  Holahan. 
Chief.  Rulemaking  and  Ciiidanre  Branch. 
Division  of  Industrial  and  Medical  .\ut  lear 
Safety.  S'MSS. 

[FR  Doc.  02-26830  Filed  10-21-02:  8:45  ami 
BILUNG  CODE  7590-01 -P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 
Management  (0PM). 
ACTION:  Notice. 


SUMMARY:  This  gives  notice  of  OPM 
decisions,  granting  authority  to  make 
appointments  under  Schedule  C  in  the 
excepted  service  as  required  by  5  C^R 
6,1  and  213.103. 
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FOR  FURTHER  INFORMATION  CONTACT:  F^am 
Shiver\'.  Director.  VVa.shington  .Service 
Center,  Employment  Service  (202)  606- 
1015. 

SUPPLEMENTARY  INFORMATION:  .Appearing 
in  the  listing  below  are  the  individual 
authorities  established  under  .Schedule 
C  between  between  September  1.  _'002 
and  .September  U),  2002.  F'uture  notices 
will  be  published  on  the  fourth  Tuesdav 
of  each  month,  or  as  soon  as  possible 
thereafter.  .A  con.solidated  listing  of  all 
authorities  as  of  [une  30  is  publishtui 
each  vear 

Schedule  C 

Commission  on  Civil  Rights 

.Special  .Assistant  to  a  Commissioner. 
Effective  September  17,  2002 

Commodity  Futures  Trading 
Commission 

Special  Assistant  to  a  Commissioner 
Effective  September  25.  2002 

Department  of  Agriculture 

Special  Assistant  to  the 
Administrator,  Farm  Service  Agent:v. 
Effective  September  h.  2002 

Confidential  .Assistant  to  the 
Administrator.  Rural  Housing  Service. 
Effe(  tive  September  12.  2002 

C^onfidential  .Assistant  tn  thf-  .Assistant 
Secrftar\  for  C(mgressi(inal  Relation.-* 
Effective  September  18.  2002. 

Staff  .Assistant  to  the  .Administrator, 
Risk  Management  Agencv  Effe(  tive 
September  25.  2002 

Director  of  E.xternal  Atf.iirs  tn  the 
Administrator,  Risk  Miiiiyt'iiifnt 
Agencv  Effective  Septfiiilifr  J'l   2i)()J 

Staff  .Assistant  to  tri''  .Adiiiiiii^tr.itor. 
Farm  Service  .Agency  Effective 
September  HO,  2002 

Department  of  Commerce 

Confidential  Assistant  to  the  Assistant 
Secretarv  for  Technology.  PTfective 
September  4,  2(J02. 

Department  of  Defense 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretarv  of  Defen.se  fnr 
White  House  Liaison   Effective 
September  4.  2002 

Special  .Advisor  to  the  I'nder 
Secretary  of  Defense  (FolicyJ   Effective 
September  20,  2002. 

DepartnnTit  of  Education 

Ccmfiiiential  .Assistant  to  the  Director 
()ffit:e  of  Public  Affairs   Effective 
September  4,  2002. 

.Special  .Assistant  to  the  .Assistant 
Secretarv'  for  Postse(  ondarv  Education 
Effective  .September  12.  2002. 

Special  .Assistant  to  the  (Ihief  of  Staff 
to  the  Deputy  .Secretary    Effective 
September  12.  2002. 


Special  Assistant  to  the  Assistant 
Secretarv  for  Po.stsecondary  Education. 
Effective  .September  12.  2002. 

Special  .Assistant  to  the  Director. 
Office  of  Public  Affairs.  Effective 
September  17,  2002. 

Department  of  Energy 

.Senior  Policy  Advisor  to  the  Director 
of  S(  ienc(!.  Effective  September  16, 
2002. 

Department  of  Health  and  Human 
Ser\ices 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  September  11,  2002. 

Speechwriter  to  the  Deputy  Assistant 
SeiTetarv  for  Public  Affairs.  Effective 
September  25.  2002. 

Cionfidential  Assistant  to  the  Deputy 
Assistant  Set;retarv  for  Public  Affairs 
(Policy  and  Strategy).  Effective 
.September  26.  2002. 

Department  of  Housing  and  Urban 
Development 

Special  .Assistant  to  the  Assistant 
Secretarv  for  Public  .Affairs.  Effective 
.September  4,  2002 

Metlia  Coordinator  to  the  .Assistant 
Secretarv  for  Publu;  Affairs.  Effective 
September  12.  2002. 

Dcputv  White  House  Liaison  to  the 
.Assistant  tu  the  Se(  retary  and  White 
House  l.uuMin   Effective  September  17. 
2002. 

Department  of  the  Interior 

Special  .Assistant  to  the  Deputy 
Secretarv  Effective  .September  26.  2002 

Ih-piirtment  of  Justice 

t;hief.  (Congressional  Affairs  to  the 
■Administrator.  Drug  Enforcement 
.Administration   Effective  September  5. 
2002. 

.Special  As.M.st.int  to  the  Dirc-ctor. 
Communitv  Relations  .Servic;e.  Effective 
September  10.  2002. 

Department  of  Lat)or 

SptM;ial  .Assistant  to  the  (Chief 
Financial  ()ffi(  er  Effective  .September  4, 
2002. 

Chief  of  Staff  to  the  Assistant 
Secretarv  for  Disability  Emplnvment 
Policy  Effeilive  September  11,  2002 

Special  Assistant  to  the  Assistant 
Secretary  for  Disability  ECmployment 
Policy.  Effective  September  11.  2002. 

Research  .Assistant  to  the  .Assistant 
.Secretary  for  (Congressional  and 
Intergovernmental  .Affairs.  Effective 
September  Ih,  2002 

Senior  Intergovernmental  Officer  to 
the  Assistant  Secretarv'  f(jr 
Congressional  and  Intergovernmental 
Affairs  Effective  September  18.  2002 


Deputy  Director  to  the  Director, 
Women's  Bureau.  Effective  September 
19.  2002. 

Special  Assistant  to  the  Assistant 
Secretary  for  Mine  Safety  and  Health. 
Effective  September  20,  2002. 

Special  Assistant  to  the  Secretary  of 
Labor.  Effective  September  26.  2002. 

Department  of  State 

Special  Assistant  to  the  Senior 
Coordinator  for  International  Women's 
Issues.  Effective  September  5,  2002. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  September  5.  2002, 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Academic 
E.xchanges,  Effective  September  6,  2002. 

Senior  Advisor  to  the  Assistant 
.Secretary  for  Educational  and  Cultural 
Affairs,  Effective  September  10,  2002. 

Special  Assistant  to  the  Director  of 
White  House  Liaison  Staff.  Effective 
.September  12,  2002, 

Foreign  Affairs  Officer  to  the  Under 
.Secretary,  United  States  Permanent 
Representative  to  the  Organization  of 
.American  States.  Effective  September 
12. 2002, 

Foreign  Affairs  Officer  to  the  Director 
Policy  Planning,  Effective  September  20, 
2002, 

Senior  Policy  Advisor  to  the  Assistant 
.Secretary  for  Diplomatic  Security, 
Bureau  of  Diplomatic  Security.  Effective 
September  25,  2002, 

Department  of  Transportation 

.Senior  Advisor  to  the  .Administrator, 
Federal  Aviation  Administrator. 
Effective  September  17.  2002. 

Department  of  the  Treasury 

Senior  Advisor  for  Latin  America  and 
Caribbean  Nations  to  the  Assistant 
Secretarv.  International  Affairs. 
Effective  September  6,  2002, 

Sp(M.;ial  Assistant  to  the  E.xeculive 
Secretary,  Effective  September  30,  2002. 

Environmental  Protection  Agencv 

Program  Advisor  (Publications)  to  the 
Associate  Administrator,  Effective 
Septembers,  2002. 

Senior  Advisor  to  the  Chief  Financial 
Officer.  Effective  September  17.  2002, 

Federal  Emergency  Management  Agency 

Assistant  Division  Director  to  the 
Director.  Congressional  and 
Intergovernmental  Affairs  Division. 
Effective  September  17,  2002, 

Ceneral  Ser\'ices  Administration 

Confidential  Assistant  to  the  Chief  of 
Staff,  Effective  .September  5.  2002, 

.Senior  Advisor  to  the  Regional 
-Administrator,  Region  4,  Atlanta,  GA, 
Effective  September  12,  2002, 
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National  Credit  Union  Administration 

Staff  Assistant  to  a  Board  Member. 
Effective  September  18.  2002. 

President's  Commission  on  White  House 
Fellowships 

Associate  Director  to  the  Executive 
Director  of  the  President's  Commission 
on  White  House  Fellowships.  Effective 
September  6.  2002. 

Securities  and  Exchange  Commission 

Confidential  Assistant  to  a 
Commissioner.  Effective  September  12, 
2002. 

Confidential  Assistant  to  a 
Commissioner.  Effective  September  24, 
2002. 

Small  Business  Administration 

Press  Secretary  to  the  Associate 
Administrator  for  Commimications  and 
Public  Liaison.  Effective  September  10. 
2002. 

Special  Assistant  to  the  Administrator 
for  Field  Operations  Restructiiring. 
Effective  September  12,  2002. 

Regional  Administrator,  Region  III, 
Philadelphia,  PA  to  the  Administrator, 
Small  Business  Administration. 
Effective  September  17.  2002. 

Social  Security  Administration 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  September  6,  2002. 

Authority:  5  U.S.C.  3301  and  3302:  E,0. 
10577,  3  CFR  1954-1958  Comp..  P.218. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

[FR  Doc.  02-26799  Filed  10-21-02:  8:45  am] 

BILUNG  CODE  632S-3S-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
of  FFP  Partners,  L.P.,  To  Withdraw  Its 
Class  A  Units  of  Umited  Partnership 
Interests  From  Listing  and  Registration 
on  the  American  Stocic  Exchange  LLC 
File  No.  1-09510 

October  16,  2002. 

FFP  Partners,  L.P.,  a  Delaware  limited 
partnership  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Class  A 
Units  of  Limited  Partnership  Interests 
Common  Stock  ("Security"),  fi-om 


listing  and  registration  on  the  American 
Stock  Exchange  LLC  ( "Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Delaware,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 

The  Board  of  Trustees  ("Board")  of 
the  Issuer  approved  resolutions  on 
September  26,  2002  to  withdraw  the 
Issuer's  Security  from  listing  on  the 
Amex.  In  making  its  decision  to 
withdraw  the  Issuer's  Security  from  the 
Exchange,  the  Board  considered  the  low 
number  of  record  holders,  the  erratic 
and  thin  trading  of  the  securities  and 
the  burden  on  the  Issuer's  resources  due 
to  the  costs  associated  with  maintaining 
the  listing  requirements  for  its  Seciuity. 

The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  Amex  and  from  registration 
under  Section  12(b)  of  the  Act  '  and 
shall  not  affect  its  obligation  to  be 
registered  under  Section  12(g)  of  the 
Act." 

Any  interested  person  may,  on  or 
before  November  6,  2002,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc,  02-26827  Filed  10-21-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25768;  813-240] 

GDC  Partners  Fund,  LLC,  et  a!.;  Notice 
of  Application 

October  15.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  6(b)  and  6(e)  of  the 
Investment  Company  Act  of  1940 
("Act")  exempting  applicant  from  all 
provisions  of  the  Act  and  the  rules  and 
regulations  under  the  Act.  except 
section  9,  section  17  (other  than  certain 
provisions  of  paragraphs  (a),  (d).  (f),  (g). 
and  (j)),  section  30  (except  for  certain 
provisions  of  paragraphs  (a),  (b).  (e).  and 
(h)),  and  section  36  through  53,  and  the 
rules  and  regulations  under  those 
sections. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  exempt  certain 
limited  liability  companies  and  other 
entities  formed  for  the  benefit  of  eligible 
current  and  former  employees  of 
Gibson,  Dunn  &  Crutcher  LlP  CGDC') 
and  its  affiliates  from  certain  provisions 
of  the  Act.  Each  such  entity  will  be  an 
"employees'  securities  company" 
within  the  meaning  of  section  2(a)(13)  of 
the  Act. 

APPLICANTS:  GDC  Partners  Fund.  LLC 
("Fund")  and  GDC. 

FILING  DATES:  The  application  was  filed 
on  March  6,  2000,  and  amended  on 
October  15,  2002, 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary'  and  serving 
applicant  with  a  copy  of  the  reque.st, 
personally  or  by  mail  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  11,  2002.  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Applicant.  333  South 
Grand  Avenue,  Los  Angeles,  CA  90071. 
FOR  FURTHER  JNFORMAITON  CONTACT:  John 
L.  Sullivan,  Senior  Counsel,  at  (202) 
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942-0681.  or  Nadya  B  Rovtblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  IS  d  summary  of  the 
application.  The  complete  application 
mav  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW..  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Fund  is  a  Delaware  limited 
liability  company  formed  pursuant  to  a 
limited  liability  companv  agreement 

(  "Investment  Fund  Agreement  ").  The 
applicants  may  in  the  future  offer 
additional  pooled  investment  vehicles 
identical  in  all  material  respects  (other 
than  form  of  organization,  investment 
objective  and  strategy)  to  the  Fund 
(each,  a  "Subsequent  Fund  ")  (together, 
the  Fund  and  the  Subsequent  Fund  are 
sometimes  referred  to  as  the 
"Investment  Funds').  The  applicants 
anticipate  that  each  Subsequent  Fund 
will  also  be  structured  as  a  limited 
liabilitv  companv.  although  a 
Subsequent  Fund  cr)uld  be  structured  as 
a  domestic  or  offshore  general 
partnership,  limited  partnership  or 
corporation  Each  Investment  Fund  will 
operate  as  a  non-diversified,  closed-end 
management  investment  company. 

2.  The  Fund  was  established  to  enable 
the  Eligible  Investors  (as  defined  below) 
to  participate  in  certain  investment 
opportunities  that  come  to  the  attention 
of  GDC.  a  law  firm  organized  as  a 
California  limited  liability  partnership 
The  investment  opportunities  may 
include  separate  accounts  with 
registered  and  unregistered  investment 
advisers,  investments  in  other  pooled 
investment  vehicles  such  as  registered 
investment  companies,  investment 
companies  exempt  from  registration 
under  the  Act.  commtfditv  pools,  and 
other  securities  investments  (each 
particular  investment  being  referred  to 
herein  as  an    Investment."). 
Participation  as  investors  in  an 
Investment  Fund  will  allow  the  Eligible 
Investors,  as  defined  below,  who  are 
members  of  the  Investment  Fund  (each, 
a  "Member")  to  diversifv'  their 
investments  and  to  have  the  opportunitv 
to  participate  in  investments  that  might 
not  otherwise  be  available  to  them  or 
that  might  be  beyond  their  individual 
moans. 

3.  Interests  in  an  Investment  Fund 
("Units")  will  be  offered  and  sold  in 
reliance  upon  the  exemption  from 
registration  under  the  Securities  .Act  of 
1933  (the  "Securities  Act '")  contained  in 


Section  4(2)  of  the  Securities  Act  or 
Regulation  D  under  the  Securities  Act. 
Units  will  be  offered  only  to  GDC.  any 
entity  controlling,  controlled  by.  or 
under  common  control  with  GDC  ("GDC 
Entity  ")  or  persons  (each  an  "Eligible 
Investor")  who  meet  the  following 
criteria:  (a)  Ciurrent  or  former  partners 
of.  or  kev  administrative  emplovees  of. 
GDC  or  a  GDC  Entity  ("Eligible' 
Emplovees").  the  immediate  family 
members  of  Eligible  Employees,  which 
are  parents,  children,  spouses  of 
children,  spouses,  and  siblings, 
including  step  or  adoptive  relationships 
("Immediate  Family  Members"),  and 
trusts  or  other  entities  the  sole 
beneficiaries  of  which  consist  of  Eligible 
Employees  or  their  Immediate  Family 
Members  ("Eligible  Trusts");  and  (b) 
who  are  (i)  "accredited  investors"  as 
that  term  is  defined  in  Regulation  D 
under  the  .Securities  Act.  and  (ii) 
sophisticated  in  investment  matters. 
Anv  GD(;  Entity  that  acquires  interests 
in  an  Investment  Fund  will  be  an 
accredited  investor. 

4.  An  Eligible  Employee  or  Immediate 
Familv  Member  must  meet  the 
standards  of  an  "accredited  investor  "  in 
rule  501(a)(5)  or  501(a)(6)  of  Regulation 
D  under  the  Sf^curities  Act.  and  an 
Eligible  Trust  must  be  an  accredited 
investor  under  rule  501(a)  of  Regulation 
D.  An  P^ligible  Investor  must  have 
sufficient  knowledge,  sophistication  and 
experience  in  business  and  financial 
matters  to  be  capable  of  evaluating  the 
merits  and  risk  of  an  investment  in  an 
Investment  Fund  and  be  able  to  bear  the 
economic  risk  of  such  investment  and  to 
afford  a  complete  loss  of  such 
investment 

5.  An  Investment  Fund  will  have  an 
investment  committee  ("Investment 
Committee")  which  will  consist  of  not 
less  than  two  persons  (""Managers'"),  all 
of  whom  will  also  be  Members.  The 
chief  function  of  the  Investment 
Committee  will  be  to  review  and  select 
Investments  for  the  Investment  Fund. 

6  The  specific  investment  objectives 
and  strategies  for  a  particular 
Investment  Fund  will  be  set  forth  in  an 
informative  memorandum  relating  to 
the  Units  offered  by  the  Investment 
Fund,  and  each  Eligible  Investor  will 
receive  a  copv  of  the  informative 
memorandum  before  making  an 
investment  in  the  Investment  Fund.  The 
terms  of  an  Investment  Fund  will  be 
disclosed  to  each  Eligible  Investor  at  the 
time  the  investor  is  invited  to 
participate  in  the  Investment  Fund. 
Each  Investment  Fund  will  send  its 
Members  an  annual  report  regarding  its 
operations.  The  annual  report  of  the 
Investment  Fund  will  contain  audited 
financial  statements.  In  addition,  the 


Investment  Fund  will  transmit  a  report 
to  each  Member  setting  out  information 
with  respect  to  the  Member's 
distributive  share  of  income,  gains, 
losses,  credits  and  other  items  for 
federal  income  tax  purposes,  resulting 
from  the  operation  of  the  Investment 
Fund  during  that  year. 

7.  Members  will  not  be  entitled  to 
redeem  their  respective  interests  in  an 
Investment  Fund.  A  Member  will  be 
permitted  to  transfer  his  or  her  interest 
only  with  the  express  consent  of  the 
Managers  and  then  only  to  a  GDC  Entity 
or  an  Eligible  Investor.  No  fee  of  any 
kind  will  be  charged  in  connection  with 
the  sale  of  Units  of  an  Investment  Fund. 

8.  The  Investment  Fund  Agreement 
provides  that  the  Managers  may  require 
a  Member  to  withdraw  from  the  Fund  if 
they,  in  their  sole  discretion,  deem  such 
withdrawal  in  the  best  interest  of  the 
Investment  Fund.  Upon  withdrawal,  a 
Member  will  be  paid  at  least  the  lesser 
of  (a)  the  amount  actually  paid  by  the 
Member  to  acquire  the  Units,  or  (b)  the 
fair  market  value  of  the  Units 
determined  in  good  faith  by  the 
Managers. 

9.  An  Investment  Fund  will  not 
acquire  any  security  issued  by  a 
registered  investment  company  if 
immediately  after  the  acquisition,  the 
Investment  Fund  would  own  more  than 
3%  of  the  total  outstanding  voting  stock 
of  the  registered  investment  company. 

10.  Administration  of  each  Investnient 
Fund  will  be  vested  in  the  Managers. 
The  Investment  Fund  Agreement 
provides  that  the  Fund  will  bear  its  own 
expen.ses  or  that  such  expenses  shall  be 
borne  by  GDC.  An  Investment  Fund  may 
reimburse  GDC  for  direct  costs  of 
disbursements  and  expenses  incurred 
by  GDC  on  behalf  of  the  Investment 
Fund.  No  management  fee  or  other 
compensation  will  be  paid  by  the 
Investment  Fund  or  the  Members  to  the 
Managers  or  the  Investment  Committee. 

11.  An  Investment  Fund  will  not 
borrow  from  any  person  if  the 
borrowing  would  cause  any  person  not 
named  in  section  2(a)(13)  of  the  Act  to 
own  any  outstanding  securities  of  the 
Investment  Fund  (other  than  short-term 
paper).  All  borrowings  by  an  Investment 
Fund  with  respect  to  the  funding  of 
Investments  will  be  non-recourse  to  the 
Members  but  generally  will  be  secured 
by  a  pledge  of  the  Members'  respective 
capital  accounts  and  unfunded  capital 
commitments.  If  GDC  or  a  GDC  entity 
makes  a  loan  to  an  Investment  Fund,  the 
lender  will  be  entitled  to  receive  interest 
at  a  rate  that  is  permissible  under 
applicable  banking  or  tax  regulations, 
provided  that  the  rate  will  be  no  less 
favorable  to  the  borrower  than  the  rate 
obtainable  on  an  arm's  length  basis. 
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Applicants'  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  Commission  will  exempt 
employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
the  protection  of  investors.  Section  6(b) 
provides  that  the  Commission  will  give 
due  weight  to.  in  determining  the 
provisions  of  the  Act  from  which  the 
company  should  be  exempt,  the 
company's  form  of  organization  and 
capital  structure,  the  persons  owning 
and  controlling  its  securities,  the  price 
of  the  company's  securities  and  the 
amount  of  any  sales  load,  the 
disposition  of  the  proceeds  of  the 
securities  issued  by  the  company,  the 
character  of  securities  in  which  those 
proceeds  will  be  invested,  and  the 
existence  of  any  relationship  between 
the  company  and  the  issuers  of  the 
securities  in  which  it  invests.  Section 
2(a)(13)  defines  an  employees'  securities 
company,  in  relevant  part,  as  any 
investment  company  all  of  whose 
securities  (other  than  short-term  paper) 
are  beneficially  owned  (a)  by  current  or 
former  employees,  or  persons  on 
retainer,  of  one  or  more  affiliated 
employers,  (b)  by  immediate  family 
members  of  such  persons,  or  (c)  by  such 
employer  or  employers  together  with 
any  of  the  persons  in  (a)  or  (b). 

2.  Section  7  of  the  Act  generally 
prohibits  investment  companies  that  are 
not  registered  under  section  8  of  the  Act 
from  selling  or  redeeming  their 
securities.  Section  6(e)  provides  that,  in 
connection  vvdth  any  order  exempting  an 
investment  company  from  a«y  provision 
of  section  7,  certain  provisions  of  the 
Act,  as  specified  by  the  Commission, 
will  be  applicable  to  the  company  and 
other  persons  dealing  with  the  company 
as  though  the  company  were  registered 
under  the  Act.  Applicants  request  an 
order  under  section  6(b)  and  6(e)  of  the 
Act  exempting  an  Investment  Fund  from 
all  provisions  of  the  Act,  except  section 
9,  section  17  (other  than  certain 
provisions  of  paragraphs  (a),  (d).  (f).  (g), 
and  (j)).  section  30  (other  than  certain 
provisions  of  paragraphs  (a),  (b).  (e).  and 
(h)),  and  sections  36  through  53  of  the 
Act,  and  the  rules  and  regulations  under 
those  sections. 

3.  Section  17(a)  generally  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affiliated  person,  acting  as 
principal,  from  knowingly  selling  or 
purchasing  any  security  or  other 
property  to  or  from  the  company. 
Applicants  request  an  exemption  from 
section  17(a)  to  permit  an  Investment 
Fimd  (a)  to  invest  in  companies, 
partnerships  or  other  investment 


vehicles  offered,  sponsored  or  managed 
by  GDC  or  any  affiliated  person  as 
defined  in  section  2(a)(3)  of  the  Act.  (b) 
to  invest  in  securities  of  issuers  for 
which  GDC  or  any  affiliated  person 
thereof  may  perform  or  have  performed 
legal  services  and  from  which  they  may 
have  received  fees,  (c)  to  purchase 
interests  in  any  company  or  other 
investment  vehicle  (i)  in  which  GDC  or 
its  partners  or  employees  owns  5%  or 
more  of  the  voting  securities,  or  (ii)  that 
is  otherwise  an  affiliated  person  of  the 
Investment  Fund  or  GDC;  and  (d)  to 
participate  as  a  selling  securityholder  in 
a  public  offering  in  which  GDC  or  any 
affiliated  person  thereof  acts  as  or 
represents  as  counsel  a  member  of  the 
selling  group  or  the  issuer  or 
undervmter  of  such  securities. 

4.  Applicants  state  that  the  exemption 
sought  from  section  17(a)  is  consistent 
with  the  protection  of  investors  and  the 
purposes  of  the  Act.  Applicants  state 
that  the  Members  will  be  informed  of 
the  possible  extent  of  the  dealings  by 
the  issuer  of  such  Investments  and  its 
sponsors  with  GDC  or  any  affiliated 
person  thereof.  Furthermore,  since  the 
Members  are  experienced  professionals 
acting  on  behalf  of  financial  services 
businesses,  they  will  be  able  to  evaluate 
the  risks  associated  with  such  dealings. 
Applicants  also  assert  that  the 
community  of  interest  among  the 
Members  and  GDC  will  serve  to  reduce 
any  risk  of  abuse  in  transactions 
involving  an  Investment  Fund  and  GDC 
or  any  affiliated  person  thereof 

5.  Section  17(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  prohibit  any 
affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affiliated  person,  acting  as 
principal,  from  participating  in  any  joint 
enterprise,  or  other  joint  arrangement, 
with  the  company,  unless  approved  by 
the  Commission.  Applicants  request 
relief  to  permit  an  Investment  Fund  to 
engage  in  transactions  in  which  an 
affiliated  person  of  the  Investment  Fund 
or  an  affiliated  person  of  such  person 
participates  as  a  joint  or  a  joint  and 
several  participant  with  the  Investment 
Fund. 

6.  Applicants  submit  that  strict 
compliance  with  section  17(d)  would 
cause  an  Investment  Fund  to  forego 
investment  opportunities  simply 
because  a  Member,  GDC  or  other 
affiliated  persons  of  the  Investment 
Fund  also  had  or  contemplated  making 
a  similar  investment.  Applicants  also 
contend  that  because  certain  attractive 
investment  opportunities  require  that 
each  participant  make  available  funds  in 
an  amount  that  may  be  substantially 
greater  than  that  available  to  the 
investor  alone,  there  may  be  certain 


attractive  opportunities  of  which  an 
Investment  Fund  may  be  unable  to  take 
advantage  except  as  a  co-participant 
with  other  persons,  including  affiliates. 
Applicants  assert  that  the  flexibility  to 
structure  co-investments  and  joint 
investments  will  not  involve  abuses  of 
the  type  section  17(d)  and  rule  17d-l 
were  designed  to  prevent. 

7.  The  Investment  Funds  may  be 
given  the  opportunity  to  co-invest  with 
entities  to  which  GDC  provides,  or  has 
provided  ser\'ices.  and  from  which  it 
may  have  received  fees,  but  which  are 
not  affiliated  persons  of  the  Fund  or 
GDC  or  affiliated  persons  of  such 
affiliated  persons.  Applicants  believe 
that  such  entities  should  not  be  treated 
as  Co-Investors  (as  defined  below)  for 
purposes  of  condition  4  below.  When 
such  entities  permit  others  to  co-invest 
with  them,  it  is  common  for  the 
transaction  to  be  structured  such  that  all 
investors  have  the  opportunity  to 
dispose  of  their  investment  at  the  same 
time.  It  is  important  to  GDC  that  the 
interests  of  its  clients  take  priority  over 
the  interests  of  the  Investment  Funds 
and  that  the  activities  of  its  clients  not 
be  burdened  by  activities  of  the 
Investment  Funds.  In  addition, 
applicants  assert  that  the  relationship  of 
an  Investment  Fund  to  a  client  of  GDC 
is  fundamentally  different  from  such 
Investment  Fund's  relationship  to  GDC 
and  its  affiliated  persons.  Applicants 
contend  that  the  focus  of.  and  the 
rationale  for,  the  protections  contained 
in  the  requested  relief  are  to  protect  the 
Investment  Funds  f   )m  overreaching  by 
GDC  and  its  affilia'  d  persons,  whereas 
the  same  concerns  ire  not  present  with 
respect  to  the  Investment  Funds  vis-a- 
vis unaffiliated  persons  of  GDC  or  the 
Investment  Fund  who  are  clients  of 
GDC. 

8.  Section  17(f)  of  the  Act  requires  a 
registered  investment  company  to  place 
and  maintain  its  securities  only  in  the 
custody  of  certain  qualified  custodians. 

Applicants  request  an  exemption  from 
the  requirements  contained  in  section 
17(f)  and  in  rule  17f-2  thereunder  to 
permit  the  following  exceptions  from 
rule  17f-2;  (a)  Compliance  with 
paragraph  (b)  of  the  rule  may  be 
achieved  through  safekeeping  in  the 
locked  files  of  GDC  or  of  a  partner  of 
GDC;  (b)  for  purposes  of  paragraph  (d) 
of  the  rule,  (i)  employees  of  GDC  will  be 
deemed  to  be  employees  of  the 
Investment  Funds,  (ii)  the  Managers  of 
an  Investment  Fund  will  be  deemed  to 
be  officers  of  such  Investment  Fund  and 
(iii)  the  Managers  of  an  Investment 
Fund  will  be  deemed  to  be  board  of 
directors  of  such  Investment  Fund,  and 
(c)  instead  of  the  verification  procedure 
under  paragraph  (f)  of  the  rule. 
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verification  will  be  effected  quarterly  by 
two  employees  of  GDC.  Applicants 
expect  that  many  of  the  Investment 
Funds'  investments  will  be  evidenced 
only  by  partnership  agreements  or 
similar  documents,  rather  than  by 
negotiable  certificates  that  could  be 
misappropriated.  Applicants  assert  that 
these  instruments  are  most  suitably  kept 
in  GDC's  fdes,  where  they  can  be 
referred  to  as  necessary 

9.  Section  17(g)  of  the  Act  and  rule 
17g-l  under  the  Act  generally  require 
the  bonding  of  officers  and  employees  of 
a  registered  investment  company  who 
have  access  to  its  securities  or  funds. 
Rule  17g-l  requires  that  certain 
persons,  none  of  whom  is  an  interested 
person  of  an  Investment  Fund  (as 
defined  in  section  2(a)(19)  of  the  Act). 
take  certain  actions  and  make  certain 
approvals  concerning  bonding. 
Applicants  request  exemptive  relief  so 
that  such  actions  and  approvals 
required  to  be  taken  may  be  taken  by  the 
Managers  regardless  of  whether  they  are 
deemed  to  be  an  "interested  person  "  of 
an  Investment  Fund,  as  each  is  likely  to 
be  considered  an  interested  person  of 
the  Investment  Fund.  Applicants  could 
not  comply  with  rule  17g-l  absent  such 
relief.  Applicants  also  request  an 
exemption  from  the  requirement 
contained  in  rule  17g-l  that  an 
investment  company  must  have  a 
majority  of  directors  who  are  not 
"interested  persons"  of  the  companv. 
that  those  disinterested  persons  select 
and  nominate  any  other  disinterested 
directors,  and  that  any  legal  counsel  of 
such  disinterested  persons  be 
independent. 

10.  Section  17(i)  of  the  Act  and 
paragraph  (b)  of  rule  1 7i-l  under  the 
Act  make  it  unlawful  for  certain 
enumerated  persons  to  engage  in 
fraudulent  or  deceptive  practices  in 
connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  a 
registered  investment  c:ompany.  Rule 
17J-1  also  requires  that  each  registered 
investment  company  to  adopt  a  written 
code  of  ethics  and  to  monitor  all 
transactions  of  each  access  person  of 
such  investment  company.  Applicants 
request  an  exemption  from  the 
provisions  of  rule  17j-l,  except  for  the 
antifraud  provisions  of  paragraph  (b). 
because  they  are  unnecessarily 
burdensome  as  applied  to  an  Investment 
Fund.  Requiring  an  Investment  Fund  to 
adopt  a  written  code  of  ethics  and 
requiring  access  persons  to  report  each 
of  their  securities  transactions  would  be 
time-consuming  and  expensive  and 
would  serve  little  purpose  in  light  of, 
among  other  things,  the  community  of 
interests  among  the  Members  of  the 


Investment  Fund  by  virtue  of  their 
common  association  with  GDC. 

11   Applicants  request  an  exemption 
from  the  requirements  in  sections  30(a). 
3n(b)  and  ;JO(e)  of  the  Act,  and  the  rules 
and  regulations  thereunder,  that 
registered  investment  companies  file 
with  the  Commission  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  Applicants 
contend  that  the  forms  prescribed  by  the 
Commission  for  periodic  reports  have 
little  relevance  to  an  Investment  Fund 
and  would  entail  administrative  and 
legal  costs  that  outweigh  any  benefit  to 
the  Members.  Applicants  request 
exemptive  relief  to  the  extent  necessary 
to  permit  an  Investment  Fund  to  report 
annually  to  its  Members  in  the  manner 
described  in  the  application.  Applicants 
also  request  an  exemption  from  section 
30(h)  of  the  Act  to  the  extent  necessary 
to  exempt  the  Managers  and  any  other 
persons  who  mav  be  deemed  to  be 
members  of  an  advisorv  board  of  an 
Investment  Fund  from  filing  Forms  3,  4 
and  5  under  section  16  of  the  Securities 
Exchange  Act  of  1934,  as  amended 
( 'Exchange  Act"),  with  respect  to  their 
ownership  of  Units  in  the  Investment 
Fund,  .'\pplicants  assert  that,  because 
there  is  no  trading  market  for  Units  and 
the  transferability  of  Units  is  severely 
restricted,  these  filings  are  unnecessary 
for  the  protection  of  investors  and 
burdensome  to  those  required  to  file 
them 

Applicants'  Conditions 

1   Each  proposed  transaction,  to 
which  an  Investment  Fund  is  a  party, 
otherwise  prohibited  bv  section  17(a)  or 
.section  17(d)  and  rule  17d-l  (the 
"Section  17  Transactions")  will  be 
effected  only  if  the  Investment 
Committee  determines  that  (a)  the  terms 
of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  to  Members  of  the 
Investment  Fund  and  do  not  involve 
overreaching  of  the  Investment  Fund  or 
its  Members  on  the  part  of  any  person 
concerned,  and  (b)  the  transaction  is 
c(msistent  with  the  interests  of  the 
Members  of  the  Investment  Fund,  the 
Investment  Fund's  organizational 
documents  and  the  Investment  Funds 
reports  to  its  Members. 

In  addition,  the  Investment 
Committwi  will  record  and  preserve  a 
description  of  such  Section  17 
Transactions,  the  findings  of  the 
Investment  (,ommittee,  the  information 
or  materials  upon  which  the  findings 
are  based,  and  the  basis  therefore.  All 
such  records  will  be  maintained  for  the 
life  of  the  Investment  Fund  and  at  least 
two  years  thereafter  and  will  be  subject 
to  examination  by  the  Commission  and 


its  staff  All  such  records  will  be 
maintained  in  an  easily  accessible  place 
for  at  least  the  first  two  years. 

2.  The  Investment  Committee  will 
adopt,  and  periodically  review  and 
update,  procedures  designed  to  ensure 
that  reasonable  inquiry  is  made,  prior  to 
the  consummation  of  any  Section  1 7 
Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  the  Investment 
Fund  or  any  affiliated  person  of  such 
person,  promoter  or  principal 
underwriter. 

3.  An  Investment  Fund  will  maintain 
and  preserve,  for  the  life  of  the 
Investment  Fund  and  at  least  two  years 
thereafter,  such  accounts,  books  and 
other  documents  constituting  the  record 
forming  the  basis  for  the  audited 
financial  statements  and  annual  reports 
of  the  Investment  Fund  to  be  provided 
to  the  Members,  and  agrees  that  all  such 
records  will  be  subject  to  examination 
by  the  Commission  and  its  staff  All 
such  records  will  be  maintained  in  an 
easily  accessible  place  for  at  least  the 
first  two  years. 

4.  The  investment  Committee  will  not 
purchase  for  an  Investment  Fund  any 
investment  in  which  a  Co-Investor  (as 
defined  below)  has  acquired  or  proposes 
to  acquire  the  same  class  of  securities  of 
the  same  issuer,  where  the  investment 
involves  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  the  Investment  Fund 
and  the  Co-Investor  are  participants, 
unless  any  such  Co-Investor,  prior  to 
disposing  of  all  or  part  of  its  investment. 
(a)  gives  the  Investment  Fund  holding 
such  investment  sufficient,  but  not  less 
than  one  day's,  notice  of  its  intent  to 
dispose  of  its  investment,  and  (b) 
refrains  from  disposing  of  its  investment 
unless  the  Investment  Fund  holding 
such  investment  has  the  opportunity  to 
dispose  of  its  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as, 
and  on  a  pro  rata  basis  with  the  Co- 
Investor.  The  term  "Co-Investor"  with 
respect  to  the  Investment  Fund  means 
any  person  who  is  (a)  an  affiliated 
person  of  the  Investment  Fund,  (b)  GDC 
and  any  GDC  Entity,  (c)  a  current  or 
former  partner  or  employee  of  GDC  or 

a  GDC  Entity,  (d)  a  company  in  which 
a  member  of  the  Investment  Committee, 
GDC  or  a  GDC  Entity  acts  as  an  officer, 
director,  or  general  partner,  or  has  a 
similar  capacity  to  control  the  sale  or 
disposition  of  the  company's  securities, 
or  (e)  an  investment  vehicle  offered, 
sponsored,  or  managed  by  GDC. 

The  restrictions  contained  in  this 
condition,  however,  shall  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  by  a  Co- 
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Investor  (a)  to  its  direct  or  indirect  ■ 
wholly  owned  subsidiary,  to  any 
company  (a  "Parent")  of  which  the  Co- 
Investor  is  a  direct  or  indirect  wholly 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly  owned  subsidiary  of  its 
Parent,  (b)  to  immediate  family 
members  of  the  Co-Investor  or  a  trust 
established  for  the  benefit  of  any  such 
family  member,  (c)  when  the  investment 
is  comprised  of  securities  that  are  listed 
on  a  national  securities  exchange 
registered  under  section  6  of  the 
Exchange  Act,  or  (d)  when  the 
investment  is  comprised  of  securities 
that  are  national  market  system 
securities  pursuant  to  section  llA(a)(2) 
of  the  Exchange  Act  and  rule  1 J  Aa2-1 
thereunder. 

5.  An  Investment  Fund  will  send  to 
each  Member  who  had  an  interest  in  the 
Investment  Fund  at  any  time  during  the 
fiscal  year  then  ended,  financial 
statements  audited  by  the  Investment 
Fimd's  independent  accountants.  At  the 
end  of  each  fiscal  year,  the  Investment 
Committee  will  make  a  veduation  or 
have  a  valuation  made  of  all  of  the 
assets  of  the  Investment  Fund  as  of  such 
fiscal  year  end  in  a  manner  consistent 
with  customary  practice  with  respect  to 
the  valuation  of  assets  of  the  kind  held 
by  the  Investment  Fund.  In  addition, 
within  90  days  after  the  end  of  each 
fiscal  year  of  the  Investment  Fund  or  as 
soon  as  practicable  thereafter,  the 
Investment  Fund  will  send  a  report  to 
each  person  who  was  a  Member  at  anj 
time  during  the  fiscal  year  then  ended, 
setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 
the  Member  of  his  or  her  federal  and 
state  income  tax  returns  and  a  report  of 
the  investment  activities  of  the 
Investment  Fund  during  such  year. 

6.  In  any  case  where  purchases  or 
sales  are  made  from  or  to  an  entity 
affiliated  with  an  Investment  Fund  by 
reason  of  a  5%  or  more  investment  in 
the  entity  by  GDC,  a  GDC  Entity  or  a 
GDC  or  GDC  Entity's  partner  or 
employee,  such  individual  will  not 
participate  in  the  Investment 
Committee's  determination  of  whether 
or  not  to  effect  the  purchase  or  sale. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-26780  Filed  10-21-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (Hemagen  Diagnostics, 
inc.  Common  Stocit,  $.01  par  value) 
From  the  Boston  Stocic  Exchange,  Inc. 
File  No.  1-11700 

October  16,  2002. 

Hemagen  Diagnostics.  Inc.,  a 
Delaware  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act") '  and  Rule  12d2-2(d) 
thereunder, 2  to  withdraw  its  Common 
Stock,  $.01  par  value  ('Security"),  from 
listing  and  registration  on  the  Boston 
Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  Rules  of 
the  BSE  that  govern  the  removal  of 
securities  ft-om  listing  and  registration 
and  all  applicable  laws  in  effect  in  the 
State  of  Delaware,  in  which  it  is 
incorporated. 

On  September  6,  2002,  the  Board  of 
Directors  ("Board")  of  the  Issuer 
approved  a  resolution  to  withdraw  the 
Company's  Security  from  listing  on  the 
Exchange.  In  making  the  decision  to 
withdraw  the  Security  from  listing  and 
registration  on  the  BSE,  the  Issuer's 
Board  considered  the  relative  liquidity 
provided  by  the  BSE  versus  other 
securities  exchanges  and  the  cost 
associated  with  maintaining  multiple 
listings.  The  Issuer  stated  in  its 
application  that  the  Security  is  currently 
traded  on  the  Nasdaq  SmallCap  Market. 
The  Issuer  represented  that  it  will 
maintain  its  listing  on  the  Nasdaq 
SmallCap  Market. 

The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  BSE  and  from  registration  under 
section  12(b)  of  the  Act  '  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act." 

Any  interested  person  may,  on  or 
before  November  6,  2002,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  BSE 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 


Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission.  i)y  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
Jonathan  G.  Katz, 
Swrpfarv. 
[FR  Doc.  02-26826  Filed  l()-21-t)2;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3&-27578] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

October  16.  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/ or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the     _ 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  12.  2002.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  12.  2002.  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

PG&E  Corporation,  et  al.  (70-10047) 

PG&E  Corporation  ("PG&E  Corp."),  a 
holding  company  claiming  exemption 
from  registration  under  section  3(a)(1)  of 
the  Act  bv  rule  2,  One  Market.  Spear 
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Tower,  Suite  400,  San  Francisco, 
California  94105,  Pacific  Gas  and 
Electric  Company  ("PG&E"),  a  direct 
public-utility  company  subsidiary  of 
PG&E  Corp.,  Newco  Energy  Corporation 
( "Newco"),  a  direct  nonutility 
subsidiary  of  PG&E,  Electric  Generation 
LLC  ("Gen"),  a  direct  nonutility 
subsidiary  of  Newco,  all  at  77  Beale 
Street,  San  Francisco,  California  94177. 
have  filed  an  application  with  the 
Commission  under  sections  9(d)(2)  and 
lOof  the  Act. 

On  April  6,  2001,  PG&E  filed  a 
petition  under  chapter  1 1  of  the  U.S. 
Bankruptcy  Code.  On  September  20. 
2001,  PG&E  Corp  and  PG&E 
(collectively,  "Proponents")  jointly 
submitted  to  the  United  States 
Bankruptcy  Court  for  the  Northern 
District  of  California  ("Bankruptcy 
Court")  a  plan  of  reorganization  for 
PG&E.  The  Proponents  subsequently 
amended  that  plan  (as  amended, 
"Plan")  PG&E  is  a  debtor-in-possession, 
and  continues  to  provide  all  of  the 
electric  generation,  electric 
transmission,  gas  transmission,  and  gas 
and  electric  local  distribution  services 
that  it  did  before,  except  that  it  is  not 
able  to  purchase  power  to  supply  its  net 
open  position  and  is  only  able  to  make 
infrastructure  investments.  PG&E  Corp., 
Newco.  and  On  (collectively. 
"Applicants ')  request  authority  to  effect 
certain  transactions,  described  below,  as 
set  forth  in  the  Plan  ' 

I.  Description  of  the  Applicants 

PG&E  Corp..  a  California  corporation, 
became  the  holding  company  of  PG&E 
on  lanuary  1.  1997  Through  other 
subsidiaries,  PG&E  Corp.  is  engaged  in 
a  number  of  nonutility  businesses.- 
PG&E  Corp.s  common  stock  and  related 
preferred  stock  purchase  rights  are 
publicly  traded  on  the  New  York  Stock 
Exchange. 

Newco  was  incorporated  under  the 
laws  of  the  State  of  California  on 
October  19.  2001    It  is  a  wholly  owned, 
direct  subsidiary  of  PG&E.  Newco  is  the 
sole  member  of  three  limited  liability 
companies  ETrans  LLC  ( "ETrans"); 
Gen;  and  GTrans  LLC  ("GTrans") 
Currently.  Gen  is  an  inactive  nonutility 
subsidiary  that  owns  all  of  the 
outstanding  ownership  interests  of 
twenty-seven  limited  liability 
companies  (collectively,  "GenSub 


LLCs").'  The  GenSub  LLCs  are 
California  limited  liability  companies 
formed  on  October  30,  2001. 

PG&E,  a  California  corporation,  is  a 
public-utility  company  engaged 
principally  in  the  business  of  providing 
regulated  electricity  and  natural  gas 
distribution  and  transmission  services 
throughout  most  of  northern  and  central 
California,  ('urrently,  all  of  the 
outstanding  shares  of  common  stock  of 
PG&E  are  held  directly  or  indirectly  by 
PG&E  Corp.^  In  addition,  PG&E  has  a 
number  of  series  of  publicly  held 
preferred  stock  outstanding.  The 
company's  service  territory  covers 
approximately  70,000  square  miles,  and 
includes  all  or  a  portion  of  forty-eight  of 
California's  fifty-eight  counties.  As  of 
December  31,  2001,  PG&E  employed 
approximately  19,000  people.  PG&E's 
generation  facilities  consist  primarily  of 
hydroelectric  and  nuclear  generating 
plants,  and  have  an  aggregate  net 
operating  capacity  of  approximately 
6,649  megawatts  ("MW").  As  of 
December  31,  2000.  PG&E  owned 
approximately  18.648  miles  of 
interconnected  transmission  lines  of  60 
kilovolts  ("kV")  t(j  500  kV  and 
transmission  substations  having  a 
(:apai:ity  of  approximately  7.091 
megavolt-amperes  ( "MVa  ").  PG&E 
distributes  electricity  to  its  customers 
through  approximately  116.460  circuit 
miles  of  distributicm  system  and 
distribution  substations  having  a 
capacity  of  approximately  24.894  MVa. 
PG&Ejelinquished  operational  control, 
but  not  ownership,  of  its  electric 
transmission  facilities  to  the  California 
Independent  System  Operator  ("Cal- 
KSO")."'  PG&E  also  owns  and  operates  a 


'  To  (late,  the  Bantruptcy  Court  has  not  approved 
thf  Plan  ur  aiiv  other  proposeil  plan  to  reor>(anize 
P(;&E.  iriLlufiin)}  Ihp  plan  submiltpd  bv  the 
California  Pubhc  lltihties  ( jimmis.sion  (  CPIIC") 

-These  nonutility  subsidiaries  are  organized 
under  its  wholly  owned  direct  subsidiary.  KI&E 
National  Energy  Croup  LLC  I  "PG&E  NEC  ') 


'The  (JenSuli  Ll.(.s  are   Oiablu  Canyon  LLC. 
Mokelunine  Kiver  Proierl  LLC;  Rock  Creek-Cresta 
Project  LLC.  Haas-kings  River  Project  LLC;  Crane 
Valley  Project  LLC  Pit  1  Project  LLC;  Hat  Creek  1 
and  2  Project  LL(".  Poe  Proje<:t  LLC;  Pit  3.  4  and  ■> 
Project  LLC,  I  'pper  NF  Feather  River  Protect  LLC:. 
Spring  Gap-Stanislaus  Protect  LLC.  Kern  Canyon 
ProuM :t  LLC.  Kilan  -(xiw  llreek  Proiecl  LLC;.  Chili 
Bar  Pro|e<l  LLf^;  Desdbla-<?.enter\illi-  Pro)e{:t  LLC. 
Mi-t'loud-Pit  Project  LLl^.  Drum  .Spaulding  Project 
LLC.  Men  ed  Falls  Pro|ect  LLC.  Bucks  Cjeek  Project 
LLC;  Potter  Vallev  Pro|ect  LLC;  Phoenix  Proie<:t 
LLC;  Ken  khoff  l  and  2  Pmiect  LLC;.  Narrows 
Pnjject  LLC  Halch  I  and  2  Pro|tK;l  LLC:  Helms 
Projet:!  LLC.  Battle  Oeek  Project  LLC;  and  Tule 
River  Pnijecl  LLC 

*  tl.AF  Ciirp   holds  approximately  ninety-four 
percent  nf  PG*E  s  common  stock  directly  and 
appriixiniatelv  six  ^)ercent  indirectly  throufjh  Pt;&E 
HoldiiiKs  LLC  (   P(.&t  Holdings'  1.  a  wholly-owned 
subsidiary  of  P(;&E. 

■•The  Cal  ISO  controls  the  operation  of  the 
Calitornirt  transmission  system,  is  responsible  for 
assuring  the  reliability  of  the  electric  system, 
provides  open  access  transmission  service  on  a 
nondisi:riniinatorv  basis,  has  responsibility  for 
meeting  applicable  reliability  criteria,  planning 
transmission  additions  and  assuring  the 
maintenance  of  ade<juate  reserves,  and  is  subject  to 
tanffs  filed  with  the  FERC 


gas  transmission,  storage  and 
distribution  system  in  California.  As  of 
December  31,  2001.  PG&E's  gas  system 
consisted  of  approximately  6,254  miles 
of  transmission  pipelines,  three  gas 
storage  facilities,  and  38,410  miles  of 
gas  distribution  lines.  PG&E's  peak 
send-out  of  gas  on  its  integrated  system 
in  California  during  the  year  ended 
December  31.  2001,  was  3,793  million 
cubic  feet  ("MMcf ').  The  total  volume 
of  gas  throughput  during  2001  was 
approximately  916,635  MMcf  of  which 
270,556  MMcf  was  sold  to  direct  end- 
use  or  resale  customers  and  646,079 
MMcf  was  transported  as  customer- 
owned  gas.  As  of  December  31,  2001, 
PG&E  served  approximately  3.9  million 
gas  customers. 

Currently,  the  Federal  Energy 
Regulatory  Commission  ("FERC") 
regulates  PG&E's  electric  transmission 
rates  and  access,  interconnections, 
operation  of  the  Cal-ISO,  and  terms  and 
rates  of  wholesale  electric  power  sales. 
In  addition,  most  of  PG&E's 
hydroelectric  facilities  operate  in 
accordance  with  licenses  issued  by 
FERC.  The  Nuclear  Regulatory 
Commission  ("NRC")  oversees  the 
licensing,  construction,  operation  and 
decommissioning  of  nuclear  facilities, 
including  PG&E's  Diablo  Canvon  Power 
Plant  ( "DCPP")  and  the  retired 
Humboldt  Bay  Power  Plant  Unit  3.  The 
CPUC  has  jurisdiction  to  set  retail  rates 
and  conditions  of  service  for  PG&E's 
electric  distribution,  gas  distribution 
and  gas  transmission  services  in 
California.  The  CPUC  also  has 
jurisdiction  over  PG&E's  sales  of 
securities,  dispositions  of  utility 
property,  energy  procurement  on  behalf 
of  its  electric  and  gas  retail  customers, 
and  certain  aspects  of  PG&E's  siting  and 
operation  of  its  electric  and  gas 
transmission  and  distribution  systems. 
In  addition,  the  California  Energy 
Commission  has  jurisdiction  over  the 
siting  and  construction  of  new  thermal 
electric  generating  facilities  fifty  MW 
and  greater  in  size. 

IL  The  Plan 

As  of  November  30,  2001,  the  total 
allowed  claims  against  PG&E  was 
$13,135  billion.  The  Plan  provides  that 
PG&E  pay  its  creditors  $3.92  billion  in 
cash  that  it  currently  has  on  hand  and, 
as  discussed  below,  finance  the 
remaining  $9,215  billion  through  asset 
sales,  issuances  of  new  securities  and 
replacement  mortgage  bonds,  and 
continuations  of  existing  debt. 

A.  Asset  Sales 

Under  the  Plan,  PG&E's  four  distinct 
lines  of  business — electric  transmission; 
electric  generation;  gas  transmission; 
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and  gas  and  electric  distribution — 
would  be  structurally  separated  by 
dividing  PG&E's  assets  and  liabilities. 
PG&E  would  transfer,  among  other 
things,  its  electric  transmission  assets  to 
ETrans  in  exchange  for  approximately 
$400  million  in  cash  *  and 
approximately  $650  million  in  long- 
term  notes  issued  to  PG&E  for  transfer 
to  its  creditors,' 

In  exchange  for  approximately  $850 
million  in  cash  »  and  approximately 
$1,550  million  in  long-term  notes  issued 
to  PG&E  for  transfer  to  its  creditors,'' 
PG&E  would  transfer,  among  other 
things,  most  of  its  electric  generation 
assets  to  the  GenSub  LLCs. 

PG&E  would  transfer,  among  other 
things,  certain  gas  transmission  assets, 
to  GTrans  in  exchange  for  $400  million 
in  cash  ^°  and  $500  million  in  long-term 
notes  issued  to  PG&E  for  transfer  to  its 
creditors,'^ 

B.  Other  Financing 

1.  Under  the  Plan,  PG&E  would  issue 
approximately  $3,706  million  in  new 
long-term  notes  to  the  public  or  to  third 
parties  in  private  offerings.  PG&E  would 
also  issue  new  mortgage  bonds  to 
replace  existing  mortgage  bonds.  In 
addition,  certain  existing  debts  of  PG&E 
would  remain  in  place,  for  which  PG&E 
woxdd  be  responsible. 

C.  Asset  and  Debt  Allocation 

The  Plan  provides  that:  ETrans 
acquire  8.9%  of  PG&E's  assets  and 
assvune  11,4%  of  its  debt;  Gen  acquire 
29.7%  of  PG&E's  assets  and  assume 
twenty-six  percent  of  its  debt;  and 
GTrans  acquire  7.8%  of  PG&E's  assets 
and  assimie  9.8%  of  its  debt. 
Correspondingly,  PG&E  woidd  retain 
53,5%  of  its  assets  and  be  responsible 
for  52.8%  of  its  debt. 

m.  The  Reorganization 

After  its  electric  generation,  electric 
transmission,  and  gas  transmission 
assets  are  transferred,  PG&E  would 
dividend  to  PG&E  Corp.  all  of  its  stock 
in  Newco,  and  PG&E  Corp.  would 
dividend  to  its  shareholders  all  of  the 
conmion  stock  of  PG&E  (collectively. 


B  Applicants  state  that  ETrans  would  raise  this 
cash  by  selling  long-term  notes  to  the  public  or  to 
third  parties  in  private  offerings. 

^  Applicants  state  that  the  allocation  between 
cash  and  notes  may  change  based  on  market 
conditions  and  other  factors. 

8  Applicants  state  that  Gen,  the  parent  of  the 
GenSub  LLCs,  would  raise  this  cash  by  selling  long- 
term  notes  to  the  public  or  to  third  parties  in  private 
offerings. 

'  See  above,  at  n.  7. 

">  Applicants  state  that  GTrans  would  raise  this 
cash  by  selling  long-term  notes  to  the  public  or  to 
third  parties  in  private  offerings. 

"See  above,  at  n.  7. 


"Reorganization"). 1-  After  the 
Reorganization,  PG&E  ("Reorganized 
PG&E")  would  no  longer  be  an  associate 
company  with  respect  to  ETrans,  Gen, 
or  GTrans,  Applicants  project,  on  a  pro 
forma  basis,  that  the  common  equity  of 
PG&E  Corp.,  as  a  percentage  of  its  total 
capitalization,  would  be  21.1%  as  of 
December  31,  2002. 

In  accordance  with  lease  agreements 
between  the  GenSub  LLCs  and  their 
parent  company,  Gen  would  operate  its 
subsidiaries'  facilities.' '  Consequently, 
upon  receipt  by  the  GenSub  LLCs  of 
PG&E's  utility  assets,  Gen  would  be  a 
public-utility  company  within  the 
meaning  of  the  Act  by  virtue  of  its 
operation  of  those  assets.  Under  the 
Plan,  Gen  and  PG&E  would  enter  into  a 
Master  Power  Purchase  and  Sales 
Agreement  ("PSA").  The  PSA  provides 
that,  for  twelve  years.  Gen  sell  and 
Reorganized  PG&E  purchase  the 
capacity,  energy  and  other  electrical 
products  from  Gen's  facilities  and 
procured  by  Gen  under  its  certain 
contracts.  Applicants  state  that  they  are 
seeking  approval  from  the  FERC  for  the 
proposed  market-based  rates  provided 
for  by  the  PSA.  Under  the  PSA, 
Reorganized  PG&E  would  have  the  right 
to  dispatch  (i.e.,  direct  the  timing  and 
level  of  operation)  the  facilities  within 
legal  and  contractual  constraints  so  that 
the  output  is  delivered  primarily  when 
Reorganized  PG&E  needs  it  to  serve  its 
customers.  The  GenSub  LLCs  may  also 
be  public-utility  companies  by  virtue  of 
their  direct  ownership  of  generating 
facilities, '■*  in  which  case  Gen  would 
also  be  a  "holding  company"  as  a  result 
of  its  ownership  of  all  tiie  outstanding 
ownership  interests  in  the  GenSub 
LLCs.'^  Applicants  also  state  that  Gen 
would  claim  exemption  by  rule  2  from 
registration  under  section  3(a)(1)  of  the 
Act.  Applicants  state  that,  after  the 
Reorganization,  the  FERC  would  have 
license  and  operating  jurisdiction  over 
most  of  the  hydroelectric  facilities  and 
rate  jurisdiction  over  the  sale  of  the 
output  of  Gen  and  its  subsidiaries,  and 
the  NRC  would  continue  its  jurisdiction 
over  the  operations  of  the  Diablo 
Canyon  Power  Plant.  Applicants  project, 
on  a  pro  forma  basis,  that  the  common 
equity  of  Gen,  as  a  percentage  of  its  total 


'^PG&E  Holdings  LLC  would  retain  its  ownership 
of  approximately  six  percent  of  PG&E's  outstanding 
common  shares. 

'3  The  term  of  each  lease  is  for  as  long  as  each 
GenSub  LLC  holds  a  license  issued  by  the  FERC  to 
operate  (or  by  the  NRC  to  possess,  use  or  operate) 
its  facility. 

1*  Applicants  argue  that  the  GenSub  LLCs  would 
not  be  "public-utility  companies"  within  the 
meaning  of  the  Act  but,  alternatively,  request 
authority  for  Gen  to  acquire  them  directly  and 
Newco  and  PG&E  Corp.  to  acquire  them  indirectly. 

'5  See  supra,  at  n.  8. 


capitalization,  would  be  -  97.2%  as  of 
December  31,  2002. 

ETrans  would  be  a  public-utility 
company  as  a  result  of  its  ownership 
and  operation  of  transmission  assets. 
Applicants  state  that  the  FERC  would 
continue  to  have  jurisdiction  over  the 
rates,  terms  and  conditions  for  all 
transmission  and  transmission-related 
services  provided  by  ETrans.  They  also 
state  that  the  FERC  would  have 
jurisdiction  over  ETrans'  participation 
in  the  Cal-ISO  or  any  future  FERC- 
approved  Western  regional  transmission 
organizations  that  would  have  operating 
control  over  ETrans'  transmission  assets 
under  FERC  tariffs.  Applicants  project, 
on  a  pro  forma  basis,  that  the  common 
equity  of  ETrans,  as  a  percentage  of  its 
total  capitalization,  would  be  33.8%  as 
of  December  31,2002. 

PG&E  Corp.  and  Newco  would  also  be 
"holding  companies,"  within  the 
meaning  of  the  Act,  as  a  result  of 
holding  ownership  interests  in  ETrans. 
Gen,  the  GenSub  LLCs  and,  in  the  case 
of  PG&E  Corp.,  Newco.  Applicants  state 
that  PG&E  Corp.  would  continue  to 
claim  exemption, 1**  and  Newco  would 
claim  exemption,  from  registration  by 
rule  2  under  section  3(a)(1)  of  the  Act. 
Applicants  state  that,  with  the  exception 
of  GTrans. 1^  PG&E  Corp.  would 
continue  to  own  its  existing  nonutility 
businesses  through  PG&E  NEC. 

Reorganized  PG&E  would  continue  to 
provide  gas  and  electric  distribution 
services  using  assets  that  it  currently 
owns.  PG&E's  preferr   1  stock  would 
remain  in  place  as  th    preferred  stock  of 
Reorganized  PG&E.  Applicants  state  that 
the  CPUC  would  continue  to  have 
jurisdiction  over  Reorganized  PG&E's 
retail  electric  and  gas  distribution 
assets,  rates,  and  services.  Applicants 
project,  on  a  pro  forma  basis,  that  the 
common  equity  of  Reorganized  PG&E,  as 
a  percentage  of  its  total  capitalization, 
would  be  44.4%  as  of  December  31, 
2002. 

rV.  Summary  of  Proposed  Transactions 

Applicants  request  authority  for:  (1) 
Gen  to  acquire  directly  the  GenSub 
LLCs;  (2)  Newco  to  acquire  directly  Gen 
and  ETrans,  and  to  acquire  indirectly 
the  GenSub  LLCs;  and  (3)  PG&E  Corp. 
to  acquire  directly  Newco,  and  acquire 
indirectly  Gen,  and  the  GenSub  LLCs 


'*On  luly  5.  2001.  the  California  Attorney 
General  filed  a  petition  requesting  that  the 
Commission  terminate  PG&E  Corp  .s  claimed 
exemption  and  require  that  PG&E  Corp  register 
under  section  5  of  thfe  Act  or  modify  the  company's 
exemption  to  ensure  compliance  with  California 
law. 

"GTrans  would  not  be  a  public-utility  company 
within  the  meaning  of  the  Act  because,  according 
to  Applicants,  it  would  provide  only  gas 
transmission  services. 
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indirectly  '"  If  necessary.  Applicants 
also  request  authority  for  PG&E  to 
acquire  ETrans  and  Gen  on  an  interun 
basis,  between  the  time  that  utility 
assets  are  transferred  to  ETrans  and  Gen 
and  the  Reorganization  is  completed.''' 

For  the  Commission,  by  the  Division  of 
Investment  Manasement.  pursuant  to 
delegated  duthontv. 
Margaret  H.  McFarland, 

Deputv  Strrftan 

[FR  Uo( .  02-2H82.i  Filed  10-21-02;  8:45  am] 

BILUNG  CODE  801I>-01-P 


SECURITES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-2S769;  File  No.  812-12873] 

London  Pacific  Life  &  Annuity 
Company;  Notice  of  Application 

October  16,  2002. 

AGENCY:  The  Securities  and  Exchange 
Commission  ("SEC  or  (Commission"). 
ACTION:  Notice  of  application  for  an 
Order  of  approval  pursuant  to  section 
26(c)  and  Order  of  exemption  pursuant 
to  Sections  6(c)  and  17(b)  of  thi- 
Investment  Company  Act  of  1940 
('1940  Act"). 

Applicants:  London  Pacific  Life  & 
Annuity  Company .^PLA  Separate 
Account  One  and  LPT  Variable 
Insurance  Series  Trust  (collectively,  the 
"Applicants"). 

SUMMARY:  Applicants  seek  an  order 
approving  the  substitution  of  the  shares 
of  the  portfolios  ("Replaced  Portfolios ') 
of  the  LPT  Variable  Insurance  Series 
Trust  (the  "LPT  Trust")  with  shares  of 
certain  portfolios  ("Substituting 
Portfolios")  of  the  MFS(R)  Variable 
Insurance  Trust  ("MPS  Trust")  as 
follows;  (1)  Shares  of  the  RS  Divers=*^ed 
Growth  Portfolio  with  shares  of  the  ...PS 
New  Discovery  Series;  (2)  shares  of  th^ 
Harris  Associates  Value  Portfolio  with 
shares  of  the  MPS  Value  Series;  (J) 
shares  of  the  LPA  Core  Equity  Portfolio 
with  shares  of  the  MPS  Value  Series;  (4) 
shares  of  the  Strong  Grouih  Portfolio 
with  shares  of  the  MPS  Investors 
Growth  Stock  Series;  and  (5)  shares  of 
the  MPS  Total  Return  Portfolio  with 
shares  of  the  MPS  Total  Return  Series. 
Applicants  also  seek  an  order  of 
exemption  pursuant  to  section  17(b)  of 
the  1940  Act  to  permit  certain  in-kind 
redemptions  and  purchases  in 
connection  with  the  substitution. 


'"Sff  supra,  at  n.8. 

'"Applicants  also  slate  thai,  if  necessary.  PG&E 
will  claim  exemption  from  registration  bv  rule  2 
under  ihn  .Art  for  the  interim  period  duna^  whic  h 
It  will  huid  all  uf  the  ownership  interests  in  Newco. 


DATES:  The  initial  Application  was  filed 
im  August  23.  2002.  The  amended  and 
restated  application  was  filed  on 
October  2.  2002. 

Hmhni^  or  Notification  of  Hearing:  An 
order  granting  the  amended  and  restated 
application  will  be  issued  unless  the 
Commission  orders  a  hearing.  Interested 
persons  may  request  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
bv  mail.  Hearing  requests  should  be 
received  bv  the  Commission  by  5:30 
p.m.  on  November  6,  2002.  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  CCommission.  450  Fifth  Street. 
NVV..  Washington,  DC  20549-0609. 
Applicants,  c/o  Lynn  K.  Stone. 
Blazzard,  Grodd  &  Hasenauer  PC.  PO 
Box  5108,  VVestport.  Connec;ticut, 
06881.  Copies  to  George  C.  Nicholson. 
London  Pacific  Life  &  Annuity 
(Companv.  3101  Poplarwood  Court, 
Ralfigh.  North  Carolina.  27H04. 
FOH  FURTHER  INFORMATION  CONTACT: 
Curtis  A   'I'oung.  Senior  (Counsel,  or 
Lorna  I   MacLeod.  Branch  Chief,  (Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the  amended 
and  restated  ajiplication.  The  complete 
amended  and  restated  application  may 
be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch.  450  Fifth 
Street.  NVV..  Washington.  DC  20549.  (tel. 
(202)  942-8090). 

Applicants'  Representations 

1    London  Pacifir:  Life  &  Annuity 
Companv  ("London  Pacific;")  was 
organized  in  1927  in  North  Carolina  as 
a  stoi.k  life  insurance  company.  Limdon 
Pacific  is  authorized  to  sell  life 
insurance  and  annuities  in  40  states  and 
the  Distric;t  of  Columbia.  London 
Pacific's  ultimate  parent  is  London 
Pacific  Group  Limited,  an  international 
fund  management  firm  chartered  in 
Jersey.  (Channel  islands. 

2.  On  July  3,  2002.  the  Commissioner 
of  Insurance  ("Commissioner  ")  of  the 
North  Carolina  Department  of  Insurance 
issued  an  order  ("Summary  Order  ") 
declaring  that  London  Pacific  was  under 
the  supervision  of  the  Commissioner. 
The  Summary  Order  requires  London 


Pacific  to  obtain  prior  written  approval 
from  the  Commissioner  before 
undertaking  a  number  of  various 
actions.  Supplementary  Instructions 
issued  by  the  Commissioner,  effective 
lulv  9,  2002,  require  London  Pacific  to 
make  certain  reports  to  the 
Commissioner  or  its  representative  and 
to  limit  payment  to  affiliates.  The 
Supplementary  Instructions  also  require 
that  certain  transactions  are  to  be 
expressly  approved  by  the  North 
Carolina  Department  of  Insurance 
during  the  period  of  supervision  of 
London  Pacific  unless  London  Pacific  is 
subsequently  otherwise  notified.  On 
August  6,  2002.  an  Order  of 
Rehabilitation  and  Preliminary 
Injunction  was  issued  in  the  Superior 
Court  of  Wake  County,  North  Carolina. 
The  Commissioner  was  appointed  as 
Rehabilitator  of  London  Pacific.  As 
Rehabilitator,  the  Commissioner  is 
authorized  to  take  possession  of  all  of 
London  Pacific's  assets  and  properties, 
and  continue  to  operate  their  businesses 
and  manage  their  properties  as  deemed 
appropriate,  pursuant  to  applicable 
North  Carolina  Insurance  Law. 

3.  LPLA  Separate  Account  One 
^"Separate  Account")  is  a  segregated 
asset  account  of  London  Pacific.  The 
Separate  Account  was  established  by 
London  Pacific  on  November  21,  1994, 
under  North  Carolina  insurance  laws. 
The  Separate  Account  is  used  to  fund 
certain  Contracts  issued  by  London 
Pacific.  The  Separate  Account  is 
divided  into  subaccounts,  each  of  which 
invests  in  and  reflects  the  investment 
performance  of  a  specific  underlying 
registered  investment  company  or 
portfolio  thereof.  The  Separate  Account 
is  registered  as  a  unit  investment  trust 
under  the  1940  Act. 

4.  The  Separate  Account  supports 
certain  variable  annuity  contracts 
(collectivelv,  the  "Contracts")  issued  by 
London  Pacific.  As  of  May  1,  2002.  the" 
Contracts  are  no  longer  available  for 
new  sales  and  existing  Owners  are  not 
permitted  to  make  additional 
contributions  to  the  Contracts.  Each  of 
the  Contracts  gives  London  Pacific  the 
right  to  substitute  one  or  more 
underlying  mutual  funds  or  portfolios 
for  others.  These  contractual  provisions 
have  also  been  disclosed  in  the 
prospectuses  relating  to  the  Contracts. 

5.  The  LPT  Trust  was  established  as 
a  Massachusetts  business  trust  on 
January  23,  1995.  The  LPT  Trust  is 
comprised  of  five  separate  series 

(  "Portfolios"  or  "Replaced  Portfolios"). 
The  LPT  Trust  is  registered  as  an  open- 
end  management  investment  companv 
under  the  1940  Act  (File  No.  811-8960) 
and  its  shares  are  registered  as  securities 
under  the  1933  Act  (File  No.  033- 
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88792).  The  shares  of  the  LPT  Trust  are 
sold  exclusively  to  the  Separate 
Account  of  London  Pacific  to  fund 
benefits  under  the  Contracts,  LPIMC 
Insurance  Marketing  Services 
("LPIMC")  is  the  investment  adviser  for 
the  LPT  Trust.  LPIMC  is  a  wholly- 
owned  subsidiary  of  London  Pacific. 
LPIMC  has  engaged  sub-advisers  for 
each  of  the  Portfolios  of  the  LPT  Trust 


Replaced  portfolios 


to  make  investment  decisions  and  place 
orders. 

6.  Applicants  request  the 
Commission's  approval  to  effect  the 
substitutions  of  the  shares  of  the 
Replaced  Portfolios  with  shares  of 
certain  portfolios  of  the  MPS  Trust  (the 
"Substitution").  The  Substituting 
Portfolios  are  each  a  series  of  the  MPS 
Trust,  an  open-end  management 
investment  company  registered  under 


the  1940  Act  (File  No.  811-08326),  the 
shares  of  which  are  registered  as 
securities  under  the  1933  Act  (File  No. 
33-74668).  Applicants  represent  that 
the  Substituting  Portfolios,  in  general, 
have  similar  investment  objectives  to. 
more  assets,  better  performance  and 
lower  expense  ratios  than,  the  Replaced 
Portfolios.  The  Replaced  Portfolios  and 
the  corresponding  Substituting 
Portfolios  are  as  follows; 


Substituting  portfolios 


RS  Diversified  Growtti  Portfolio  ... 
Harris  Associates  Value  Portfolio 

LPA  Core  Equity  Portfolio  

Strong  Growth  Portfolio  

MPS  Total  Return  Portfolio 


MPS  New  Discovery  Series. 

MPS  Value  Series. 

MPS  Value  Series. 

MPS  Investors  Growth  Stock  Series 

MPS  Total  Return  Series. 


7.  For  the  shares  of  each  Replaced 
Portfolio  held  on  behalf  of  the  Separate 
Account  at  the  close  of  business  on  the 
date  selected  for  the  Substitution, 
London  Pacific  will  redeem  those  shares 
for  cash  or  in-kind.  Simultaneously, 
London  Pacific,  on  behalf  of  the 
Separate  Account  Applicant,  will  place 
a  purchase  order  for  shares  of  each 
Substituting  Portfolio  so  that  each 
purchase  will  be  for  the  exact  amoimt  of 
the  redemption  proceeds,  which  may  be 
partly  or  whoUy-in  kind.  Accordingly, 
at  all  times  monies  attributable  to 
Owners  then  invested  in  the  Replaced 
Portfolio  will  remain  fully  invested  and 
will  result  in  no  change  in  the  amount 
of  any  Owner's  contract  value,  death 
benefit  or  investment  in  the  Separate 
Account  Applicant. 

8.  In  connection  with  the  redemption 
of  all  shares  of  each  Replaced  Portfolio, 
it  is  anticipated  that  the  Replaced 
Portfolio  will  incur  brokerage  fees  and 
expenses  in  connection  with  such 
redemption.  To  alleviate  the  potential 
impact,  the  redemptions  for  certain 
Replaced  Portfolios  will  be  effected 
partly  for  cash  and  partly  for  portfolio 
securities  redeemed  "in-kind".  In 
addition.  Applicants  will  use  the  in- 
kind  and  cash  redemption  proceeds  to 
purchase  shares  of  the  Substituting 
Portfolio.  In  effecting  the  in-kind 
redemptions  and  transfers,  the  LPT 
Trust  has  informed  the  Applicants  that 
it  will  comply  with  the  requirements  of 
Rule  17a- 7  under  the  1940  Act  and  the 
procedures  established  thereunder  by 
the  Board  of  Trustees  of  the  LPT  Trust. 

9.  As  noted  above,  the  portfolio 
securities  receivpd  from  the  in-kind 
redemptions  will  be  used  together  with 
the  cash  proceeds  to  purchase  the  shares 
of  the  Substituting  Portfolios.  The 
Applicants  have  determined  that 
partially  effecting  the  redemption  of 
shares  of  the  Replaced  Portfolios  "in- 


kind"  is  appropriate,  based  on  the 
similarity  of  certain  types  of  portfolio 
securities  that  may  be  held  by  the 
Replaced  Portfolio  and  its 
corresponding  Substituting  Portfolio. 
The  LPT  Trust  has  advised  the 
Applicants  that  the  valuation  of  any  "in- 
kind"  redemptions  will  be  made  on  a 
basis  consistent  with  the  normal 
valuation  procedures  of  the  Replaced 
Portfolio  and  that  of  the  Substituting 
Portfolio. 

10.  The  full  net  asset  value  of  the 
redeemed  shares  held  by  the  Separate 
Account  Applicant  will  be  reflected  in 
the  Owners'  contract  values  following 
the  Substitution,  The  Applicants 
represent  that  the  Owners  will  not  bear, 
directly  or  indirectly,  any  expenses, 
including  brokerage  expenses,  for  the 
Substitution  so  that  the  full  net  asset 
value  of  redeemed  shares  of  the 
Replaced  Portfolio  held  by  the  Separate 
Account  Applicant  will  be  reflected  in 
the  Owners'  contract  values  following 
the  Substitution. 

11.  The  LPT  Trust  is  fully  advised  of 
the  terms  of  the  Substitution. 
Applicants  anticipate  that  until  the 
Substitution  occurs,  the  LPT  Trust  will 
conduct  the  trading  of  portfolio 
securities  in  accordance  with  the 
investment  objectives  and  strategies 
stated  in  the  LPT  Trust's  prospectus  and 
in  a  maimer  that  provides  for  the 
anticipated  redemptions  of  shares  held 
by  the  Separate  Account  Applicant. 

12.  Applicants  have  determined  that 
the  Contracts  allow  the  Substitution  as 
described  in  the  application,  and  that 
the  transactions  can  be  consummated  as 
described  therein  under  applicable 
insurance  laws  and  under  the  Contracts. 
In  addition,  prior  to  effecting  the 
Substitution,  Applicants  will  have 
complied  with  any  regulatory 
requirements  they  believe  are  necessary 
to  complete  the  transactions  in  each 


jurisdiction  where  the  Contracts  are 
qualified  for  sale. 

13.  Affected  Owners  will  not  incur 
any  fees  or  charges,  directly  or 
indirectly,  as  a  result  of  the 
Substitution,  nor  will  the  rights  or 
obligations  of  London  Pacific  under  the 
Contracts  be  altered  in  any  way.  The 
proposed  Substitution  will  not  have  any 
adverse  tax  consequences  to  Owners. 
The  proposed  Substitution  will  not 
cause  Contract  fees  and  charges 
currently  being  paid  by  existing  Owners 
to  be  greater  after  the  proposed 
Substitution  than  before  the  proposed 
Substitution.  The  proposed  Substitution 
will  not  be  treated  as  a  transfer  for  the 
purpose  of  assessing  transfer  fees. 
Moreover.  London  Pacific  will  allow  the 
OwTiers,  with  respect  to  shares 
substituted,  to  transfer  the  contract 
values  held  in  the  subaccount  invested 
in  the  Substituting  "ortfolio  for  a  period 
of  thirty-one  day^     ithout  collecting 
transfer  fees  or  i    .josing  any  additional 
restrictions  on  ti  insfers.  The  Contracts 
provide  that  there  are  currently  no 
restrictions  on  the  number  of  transfers 
that  can  be  made.  Currently,  London 
Pacific  does  not  assess  a  transfer  fee  on 
the  first  12  transfers  made  in  a  contract 
year.  Moreover,  such  a  transfer  will  not 
be  counted  as  a  transfer  request  under 
any  contractual  pr  jvisions  of  the 
Contracts  that  limit  the  number  of 
transfers  that  may  be  made  without 
charge. 

14.  In  anticipation  of  the  filing  of  this 
Application,  the  Applicants  have 
supplemented  the  prospectuses  for  the 
Contracts  to  reflect  the  proposed 
Substitution.  Within  five  days  after  the 
Substitution,  London  Pacific  will  send 
to  Owners  written  notice  of  the 
Substitution,  substantially  in  the  form 
attached  to  the  Application  as  Exhibit  C 
(the  "Notice"),  identifying  the  shares  of 
the  Replaced  Portfolios  that  have  been 
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eliminated  and  the  shares  of  the 
Substituting  Portfolios  that  have  been 
substituted.  London  Pacific  will  include 
in  such  mailing  the  applicable 
prospectus  supplement  for  the  Contracts 
of  the  Separate  Account  Applicant 
describing  the  Substitution  In  addition, 
London  Pacific  will  provide  a  copy  of 
the  prospectus  for  the  Substituting 
Portfolios  with  the  Notice.  Owners  will 
be  advised  in  the  Notice  that  for  a 
period  of  thirty-one  days  from  the 
mailing  of  the  Notice.  Owners  may 
transfer  all  assets,  as  substituted,  to  any 
other  available  subaccount  without 
limitation  or  transfer  charge  (the  "Free 
Transfer  Period"). 

Applicants'  Legal  Analysis 

1.  Section  26(c)  (formerlv.  Section  26 
(b))  of  the  1940  Act  provides  that  -lilt 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  (SEC|  shall 
have  approved  such  substitution." 
Section  26(b)  of  the  1940  Act  (now 
section  26  (c))  was  enacted  as  part  of  the 
Investment  Company  Act  Amendments 
of  1970.  Prior  to  the  enactment  of  these 
amendments,  a  depositor  of  a  unit 
investment  trust  could  substitute  new 
securities  for  those  held  by  the  trust  by 
notifying  the  trust's  security  holders  of 
the  substitution  within  five  (5)  days 
after  the  substitution.  In  1966.  the  SEC. 
concerned  with  the  high  sales  charges 
then  common  to  most  unit  investment 
trusts  and  the  disadvantageous  position 
in  which  such  charges  placed  investors 
who  did  not  want  to  remain  invested  in 
the  substituted  security,  recommended 
that  section  26  be  amended  to  require 
that  a  proposed  substitution  of  the 
underiving  investments  of  a  trust 
receive  prior  Commission  approval 

2.  The  purposes,  terms  and  conditions 
of  the  Substitution  are  consistent  with 
the  principles  and  purposes  of  section 
26(c)  and  do  not  entail  any  of  the  abuses 
that  section  26(c)  is  designed  to  prevent. 
Simply  put.  Owners  will  be  assessed  no 
charges  whatsoever  in  connection  with 
the  Substitution  and  their  annual  fund 
expense  ratios  are  expected  to  decrease 
In  addition,  to  the  extent  an  Owner  does 
not  wish  to  participate  in  the 
Substitution,  he  or  she  is  free  to  transfer 
to  any  other  option  available  under  the 
relevant  Contract  prior  to  the 
Substitution  and  within  31  days  after 
the  date  of  the  Notice  for  the 
Substitution  without  any  transfer  fee. 
Moreover,  as  discussed  below.  Owners 
will  be  substituted  into  a  Substituting 
Portfolio  whose  investment  objectives 
are  substantially  similar  to  those  of  the 
Replaced  Portfolio. 


3.  Applicants  submit  that  the 
Substitution  does  not  present  the  type  of 
costly  forced  redemption  or  other  harms 
that  section  26(c)  was  intended  to  guard 
against  and  is  consistent  with  the 
protei;tion  of  investors  and  the  purposes 
fairlv  intended  by  the  1940  Act  for  the 
following  reasons: 

(1)  The  Substitution  ^/^ill  continue  to 
fulfill  Owners'  objectives  and  risk 
expectations,  because  the  investment 
objectives  of  each  Substituting  Portfolio 
are  substantially  similar  to  those  of  each 
Replaced  Portfolio. 

(2)  After  receipt  of  the  Notice 
informing  an  Owner  of  the  Substitution, 
an  Owner  may  request  that  his  or  her 
assets  be  reallocated  to  another 
subaccount  at  any  time  during  the  Free 
Transfer  Period.  The  Free  Transfer 
Period  provides  sufficient  time  for 
Owners  to  consider  their  reinvestment 
options; 

(3)  The  Substitution  w  ill  be  at  net 
asset  value  of  the  respective  shares, 
without  the  imposition  of  any  transfer 
or  similar  charge; 

(4)  Neither  the  Owners,  the  Replaced 
Portfolio  nor  the  Substituting  Portfolio 
will  bear  any  costs  of  the  Substitution, 
including  brokerage  fees,  and 
accordingly,  the  Substitution  will  have 
no  impact  on  the  Owners'  Contract 
values; 

(5)  The  Substitution  will  in  no  way 
alter  the  contractual  obligations  of 
London  Pacific  or  the  rights  and 
privileges  of  Owners  under  the 
Contracts; 

(6)  The  Substitution  will  in  no  way 
alter  the  tax  benefits  to  Owners;  and 

(7)  The  Substitution  is  expected  to 
confer  certain  economic  benefits  on 
Owners  by  virtue  of  enhanced  asset  size 
and  lower  expenses,  as  described  below. 

4.  The  Applicants  have  determined 
that  each  Substituting  Portfolio  is  an 
appropriate  replacement  for  each 
Replaced  Portfolio  and  an  appropriate 
investment  vehicle  for  the  Owners 
because  they  share  similar  investment 
objectives.  The  investment  objectives  of 
each  Replaced  Portfolio  and  of  each 
Substituting  Portfolio  and  an 
explanation  as  to  why  Applicants 
believe  they  are  similar  are  contained 
below. 

Replaced  Portfolio 

RS  Diversified  Growth  Portfolio 
Substituting  Portfolio 

MFS  New  Discovery  Series 

The  investment  objective  for  the  RS 
Diversified  Growth  Portfolio  is  long- 
term  capital  growth.  The  investment 
objective  for  the  MFS  New  Discovery- 
Series  is  capital  appreciation. 


The  RS  Diversified  Growth  Portfolio 
invests  at  least  65%  of  its  total  assets  in 
common  and  preferred  stocks  and 
warrants  of  small-to-medium  sized 
companies  that  have  a  market 
capitalization  of  $3  billion  or  less.  The 
subadviser  may  invest  a  larger 
percentage  of  the  assets  of  the  Portfolio 
in  a  single  company  than  do  other 
investment  advisers.  The  MFS  New 
Discovery  Series  invests,  under  nojmal 
market  conditions,  at  least  65%  of  its 
net  assets  in  equity  securities  of 
emerging  growth  companies.  Equity 
securities  include  common  stocks  and 
related  securities,  such  as  preferred 
stocks,  convertible  securities  and 
depositary  receipts  for  those  securities. 
While  emerging  growth  companies  may 
be  of  any  size,  the  series  will  generally 
focus  on  smaller  capitalization  emerging 
growth  companies  that  are  early  in  their 
life  cycle.  Small  cap  companies  are 
defined  by  MFS  as  those  companies 
with  market  capitalizations  within  the 
range  of  market  capitalizations  in  the 
Russell  2000  Stock  Index  as  of 
November  30,  2001,  between  $4.1 
million  and  $8.4  billion. 

Replaced  Portfolio 

Harris  Associates  Value  Portfolio 
Substituting  Portfolio 

MFS  Value  Series 

The  investment  objective  for  the 
Harris  Associates  Value  Portfolio  is 
long-term  capital  appreciation.  The  MFS 
Value  Series  seeks  capital  appreciation 
and  reasonable  income. 

The  Harris  Associates  Value  Portfolio 
invests  at  least  65%  of  its  total  assets  in 
stocks  or  securities  that  can  be 
converted  into  stocks.  The  subadviser 
tries  to  find  undervalued  stocks  for  the 
Portfolio.  The  subadviser  may  invest  up 
to  25%  of  the  assets  in  securities  of  non- 
U.S.  companies  and  may  invest  up  to 
25%  of  the  assets  in  lower  quality, 
higher-yielding,  bonds  (junk  bonds). 
The  MFS  Value  Series  invests,  under 
normal  market  conditions,  at  least  65% 
of  its  net  assets  in  income  producing 
equity  securities  of  companies  which 
the  adviser  believes  are  undervalued  in 
the  market  relative  to  their  long  term 
potential.  Equity  securities  include 
common  stocks  and  related  securities, 
such  as  preferred  stocks,  convertible 
securities  and  depositary  receipts  for 
those  securities.  While  the  series  may 
invest  in  companies  of  any  size,  the 
series  generally  focuses  on  undervalued 
companies  with  large  market 
capitalizations.  The  series  seeks  to 
achieve  a  gross  yield  that  exceeds  that 
of  the  Standard  &  Poor's  500  Composite 
Stock  Index.  The  series  may  invest  in 
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junk  bonds.  The  series  may  invest  in 
foreign  securities  through  which  it  may 
have  exposure  to  foreign  currencies. 

Replaced  Portfolio 

LPA  Core  Equity  Portfolio 
Substituting  Portfolio 

MFS  Value  Series 

The  LPA  Core  Equity  Portfolio  seeks 
long-term  capital  growth  and  income. 
The  MFS  Value  Series  seeks  capital 
appreciation  and  reasonable  income. 

The  LPA  Core  Equity  Portfolio  will 
invest  at  least  80%  of  its  assets  in  the 
stocks  of  large,  well-established 
companies  that  have  a  market 
capitalization  greater  than  $1  billion. 
Under  normal  circumstances,  the 
subadviser  will  invest  the  assets  of  the 
Portfolio  equally  among  a  list  of  stocks 
of  approximately  100  companies  that  it 
considers  to  be  "corporate  leaders," 
primarily  in  The  Dow  Jones  Industrial 
Average.  The  MFS  Value  Series  invests, 
under  normal  market  conditions,  at  least 
65%  of  its  net  assets  in  income 
producing  equity  securities  of 
companies  which  the  adviser  believes 
are  undervalued  in  the  market  relative 
to  their  long  term  potential.  Equity 
securities  include  common  stocks  and 
related  securities,  such  as  preferred 
stocks,  convertible  securities  and 
depositary  receipts  for  those  securities. 
While  the  series  may  invest  in 
companies  of  any  size,  the  series 
generally  focuses  on  undervalued 
companies  with  large  market 
capitalizations.  The  series  seeks  to 
achieve  a  gross  yield  that  exceeds  that 
of  the  Standard  &  Poor's  500  Composite 
Stock  Index.  The  series  may  invest  in 
junk  bonds.  The  series  may  invest  in 
foreign  securities  through  which  it  may 
have  exposure  to  foreign  currencies. 

Replaced  Portfolio 

Strong  Growth  Portfolio 
Substituting  Portfolio 

MFS  Investors  Growth  Stock  Series 

The  Strong  Growth  Portfolio  seeks 
long-term  capital  growth  and  income. 

The  MFS  Investors  Growth  Stock 
Series  seeks  long-term  growth  of  capital 
and  future  income  rather  than  cvurent 
income.  The  Strong  Growth  Portfolio 
will  invest  at  least  65%  of  its  assets  in 
stocks  and  securities  that  can  be 
converted  into  stocks,  which  may 
include  a  substantial  amoimt  of  stocks 
of  companies  that  have  a  market 
capitalization  of  $3  billion  or  less.  The 
Strong  Growth  Portfolio  may  invest  up 
to  35%  of  its  assets  in  debt  obligations 
such  as  bonds,  including  up  to  5%  in 
junk  bonds.  The  subadviser  may  also 


invest  up  to  25%  of  the  assets  in  foreign 
securities,  including  investments 
directly  in  securities  of  non-U. S. 
Companies  or  depository  receipts.  The 
MFS  Investors  Growth  Stock  Series 
invests,  under  normal  market 
conditions,  at  least  80%  of  its  net  assets 
in  common  stocks  and  related 
securities,  such  as  preferred  stocks, 
convertible  securities  and  depositary 
receipts  for  those  securities,  of 
companies  which  MFS  believes  offer 
better  than  average  prospects  for  long- 
term  growth.  The  series  typically  invests 
in  large  cap  companies  {market 
capitalizations  of  $10  billion  or  higher). 
The  series  may  invest  in  foreign 
securities  through  which  it  may  have 
exposure  for  foreign  currencies.  The 
series  has  engaged  and  may  engage  in 
active  and  frequent  trading  to  achieve 
its  principal  investment  strategies. 

Replaced  Portfolio 

MFS  Total  Return  Portfolio 
Substituting  Portfolio 

MFS  Total  Return  Series 

Both  these  portfolios  seek  to  provide 
above  average  income  (compared  to  a 
portfolio  invested  entirely  in  equity 
securities)  consistent  with  the  prudent 
employment  of  capital  and  secondarily 
to  provide  a  reasonable  opportunity  for 
growth  of  capital  and  income. 
•   The  MFS  Total  Return  Portfolio  seeks 
to  meets  its  goal  by  investing  between 
40%  and  75%  of  its  assets  in  stocks  and 
securities  that  can  be  converted  into 
stocks  and  at  least  25%  of  its  assets  in 
debt  obligations,  including  up  to  20%  in 
lower-quality,  higher-yielding  bonds 
(junk  bonds).  The  MFS  Total  Return 
Series,  under  normal  market  conditions, 
invests  at  least  40%.  but  not  more  than 
75%,  of  its  net  assets  in  common  stocks 
and  related  securities,  such  as  preferred 
stocks,  bonds,  warrants  and  rights 
convertible  into  stock,  and  depositary 
receipts  for  those  securities,  and  at  least 
25%  of  its  net  assets  in  non-convertible 
fixed  income  securities. 

5.  Accordingly,  Applicants  have 
specifically  determined  that  the 
Substituting  Portfolios  are  appropriate 
investment  vehicles  for  Owners  who 
have  allocated  values  to  the  Replaced 
Portfolios  and  that  the  Substitution  will 
be  consistent  with  Owners'  investment 
objectives. 

6.  As  of  December  31.  2001,  each 
Substituting  Portfolio  had  lower 
expense  ratios  than  its  corresponding 
Replaced  Portfolio.  Fiulher,  since  the 
Trust's  inception,  London  Pacific  has 
voluntarily  reimbursed  certain  operating 
expenses  of  each  Portfolio  of  the  Trust. 
The  Commissioner,  as  Rehabilitator  of 


London  Pacific,  has  determined  that 
state  insurance  laws  preclude  London 
Pacific  from  continuing  to  reimburse 
expenses  of  the  Trust.  Therefore, 
effective  August  31,  2002,  expenses  of 
the  Trust  will  no  longer  be  reimbursed. 

7.  Applicants  believe  that  the  addition 
of  assets  resulting  from  the  Substitution 
will  likelv  result  in  lower  expense  ratios 
for  the  Owners  that  have  allocated  their 
contract  values  to  the  Substituting 
Portfolios.  Even  in  the  one  instance 
where  the  management  fee  of  the 
Substituting  Portfolio  is  higher  (i.e.. 
with  respect  to  substitution  of  the  MFS 
Value  Series  for  shares  of  the  LPA  Core 
Equity  Portfolio),  the  overall  expense 
ratio  of  the  Substituting  Portfolio  is 
significantly  lower. 

8.  With  respect  to  the  LPA  Core 
Equity  subaccount  of  the  London  Pacific 
Separate  Account  investing  in  the  MFS 
Value  Series,  Applicants  represent  that 
there  will  be  no  increase  in  the  contract 
charges  from  their  current  levels  for  a 
period  of  at  least  two  years  from  the 
date  of  the  Commission  order  requested 
herein. 

9.  (i)  London  Pacific  will  not  receive, 
for  3  years  from  the  date  of  the 
substitutions,  any  direct  or  indirect 
benefits  from  the  Substituting  Portfolios, 
their  advisors  or  underwriters  (or  their 
affiliates),  in  connection  with  assets 
representing  contract  values  of  contracts 
affected  by  the  substitutions,  at  a  higher 
rate  than  it  had  received  from  the 
Replaced  Portfolios,  their  advisors  or 
underwriters  (or  their  affiliates), 
including  without  limitation  12b-l 
shareholder  service,  administration  or 
other  service  fees,  revenue  sharing  or 
other  arrangements  in  connection  with 
such  assets;  and  (ii)  the  substitutions 
and  the  selection  of  the  Replacement 
Portfolios  were  not  motivated  by  any 
financial  consideration  paid  or  to  be 
paid  to  London  Pacific  by  the 
Replacement  Portfolios,  their  advisors 
or  underwriters,  or  their  respective 
affiliates. 

10.  The  assets  of  the  Replaced 
Portfolios  have  continued  to  decline.  As 
of  July  29.  2002.  the  assets  of  the 
Replaced  Portfolios  totaled  $28,343,852 
as  compared  to  a  total  of  $44,853,295  at 
December  31.  2001. 

11.  London  Pacific  anticipates  that  the 
discontinuance  of  the  Trust  expense 
reimbursement  arrangement,  described 
elsewhere  herein,  will  result  in  a 
substantial  increase  in  Trust  expenses 
and  a  corresponding  decrease  in  the 
performance  of  the  Portfolios. 

12.  Section  17{aKl)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
from  selling  any  security  or  other 
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property  to  such  registered  investment 
company.  Section  17(a)(2)  of  the  1940 
Act  prohibits  any  of  the  persons 
described  above  from  purchasing  any 
security  or  other  property  from  such 
registered  investment  company.  Section 
2(a)(3)  of  the  1940  Act  defines  the  term 
"affiliated"  person.  The  proposed 
Substitution  will  be  effected  in  part 
through  in-kind  redemptions  and 
purchases  and  may  be  deemed  to  entail 
the  indirect  purchase  of  shares  of  a 
related  Substituting  Portfolio  with 
portfolio  securities  of  the  Replaced 
Portfolio  and  the  indirect  sale  of 
securities  of  the  Replaced  Portfolio  for 
shares  of  the  Substituting  Portfolio. 

13.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may  grant 
an  Order  exempting  transactions 
prohibited  by  section  17(a)  of  the  1940 
Act  upon  application  if  evidence 
establishes  that: 

1.  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve  over- 
reaching on  the  part  of  any  person 
concerned; 

2.  The  proposed  transactum  is 
consistent  with  the  investment  policy  of 
each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act:  and 

3.  The  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  1940  Act.  The  Applicants  represent 
that  the  terms  of  the  proposed 
transactions,  as  described  in  this 
Application  are:  reasonable  and  fair, 
including  the  consideration  to  be  paid 
and  received:  do  not  involve  over- 
reaching: are  consistent  with  the 
policies  of  the  Replaced  Portfolios  of  the 
Trust;  and  are  consistent  with  the 
general  purposes  of  the  1940  Ac:t 

14.  Applicants  represent  that  for  all 
the  reasons  stated  above,  with  regard  to 
section  26(c)  of  the  1940  Act,  the 
Substitution  is  reasonable  and  fair  It  is 
expected  that  existing  and  future 
Owners  will  benefit  from  the 
consolidations  of  assets  in  each 
Substituting  Portfolio.  The  tran.sactions 
effecting  the  Substitution  will  be 
effected  in  conformity  with  section  22(c) 
of  the  1940  Act  and  Rule  22c-l 
thereunder  Moreover,  the  partial  in- 
kind  redemptions  of  portfolios' 
securities  of  the  Replaced  Portfolios  will 
be  effected  in  conformity  with  Rule 
17a-7  under  the  1940  Act  and  the 
procedures  of  the  Trust  established 
pursuant  to  Rule  17a-7.  The  Owners' 
interests  after  the  Substitution,  in 
practical  economic  terms,  will  not  differ 
in  any  measurable  way  from  such 
interests  immediately  prior  to  the 


Substitution.  In  each  case,  the 
consideration  to  be  received  and  paid  is, 
therefore,  reasonable  and  fair. 

Applicants'  Conclusions 

Applicants  submit,  for  all  of  the 
reasons  stated  herein,  that  their  requests 
meet  the  standards  set  out  in  sections 
B(c),  17(b)  and  26(c)  of  the  1940  Act  and 
that  an  Order  should,  therefore,  be 
granted.  Accordingly.  Applicants 
request  an  Order  pursuant  to  sections 
B(c),  1 7(b)  and  26(c)  of  the  1940  Act 
approving  the  Substitution. 

For  the  Clommis.sion,  by  the  Division  of 
hivestinent  Management,  under  delegated 
authority- 
Margaret  H.  McFarland. 

|FK  Doc.  02-26850  Filed  10-21-02:  8:45  am) 

BILUNG  COOE  BOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  |67  FR  63713,  October 

1.T,  2002 1 . 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  NW., 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Thursday.  October  17,  2002,  at 

10  am 

CHANGE  IN  THE  MEETING:  Time  Change. 

The  ("losed  Meeting  scheduled  for 
Thursday,  October  17  at  10  a.m.  was 
changed  to  Thursday,  October  17.  2002. 
at  11  am. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated  Ot:tober  17.2002. 
Margaret  H.  McFarland, 

Deputy  Secretary 

IFR  Doc.  02-26927  Filed  10-18-02:  11:13 

rim  I 

BH.LINC  COOE  8010-01-il 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  October  21.  2002:  A  Closed 


Meeting  will  be  held  on  Tuesday. 
October  22.  2002.  at  10  a.m. 

Commissioner  Classman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5).  (7).  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(5).  (7).  (9)(ii)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday.  October 
22.  2002.  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature: 

Institution  and  settlement  of 
injunctive  actions;  and 

Adjudicatory  matters. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  17.  2002. 
.Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc:.  02-269:12  Filed  10-18-02;  11:12 
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BILUNG  CODE  801 0-01 -U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46655;  File  No.  SR-Amex- 
2001-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
and  Amendment  Nos.  1,  2  and  3 
Thereto  by  the  American  Stocit 
Exchange  Li.C  Relating  to  Relief  and 
Temporary  Specialists 

October  11.2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  thereunder.^ 
notice  is  hereby  given  that  on  February 
14.  2001.  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 


'15  use  78s(b)(l). 
'17CFR240.19b-4 
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the  proposed  rule  change  as  described 
in  Items  J,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  August  20,  2001,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  ^  On  October  1, 
2002,  the  Exchange  submitted 
Ame'ndment  No.  2  to  the  proposed  rule 
change.*  On  October  8,  2002.  the 
Exchange  submitted  Amendment  No.  3 
to  the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Amex  Rules  1 72  {'  'Temporary 
Specialists")  and  173  ("Responsibility 
of  Temporary  Specialist")  to  require 
specialists  units  consisting  of  fewer  than 
three  members  to  arrange  for  the 
registration  of  one  or  more  relief 
specialists.  The  Exchange  also  proposes 
to  specify  the  financial  requirements  for 
relief  specialists  and  to  revise  the 
Exchange's  rules  regarding  the 
appointment  of  temporary  specialists. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


'  See  letter  from  William  Floyd-Jones.  Jr.. 
Assistant  General  Counsel,  Amex.  to  Nancy  Sanow, 
Assistant  Director.  Division  of  Market  Regulation 
("Division").  Commission,  dated  August  17,  2001 
("Amendment  No,  1")  (replacing  the  original  filing 
in  its  entirety).  Amendment  No.  1:  (1)  Makes  minor 
technical  changes  to  the  proposed  rule  text;  (2) 
notes  in  the  purpose  section  of  the  proposal  that  the 
Committee  on  Floor  Member  Performance 
("Performance  Committee")  will  review  and 
approve  the  registration  of  relief  specialists;  and  (3) 
provides  a  citation  for  further  details  on  the  Interim 
Seat  Allocation  Program. 

*  See  letter  from  William  Floyd-Jones.  Jr.. 
Assistant  General  Counsel,  Amex.  to  Nancy  Sanow, 
Assistant  Director.  Division,  Commission,  dated 
September  30,  2002  ("Amendment  No.  2") 
(replacing  the  original  filing  in  its  entirety). 
Amendment  No.  2,  among  other  things:  (1)  Amends 
the  proposed  rule  text  to  provide  that  relief  and 
temporary  specialists  are  expected  to  assume  the 
same  obligations  and  responsibilities  of  regular 
specialists  for  the  maintenance  and  stabilization  of 
the  market;  (2)  clarifies  in  the  proposed  rule  text 
that  the  Performance  Committee  wrill  review  and 
approve  the  registration  of  relief  specialists;  and  (3) 
provides  in  the  proposed  rule  text  that  there  are  no 
financial  requirements  for  temporary  specialists. 

5  See  letter  bom  William  Floyd-Jones.  Jr., 
Assistant  General  Counsel.  Amex.  to  Nancy  Sanow, 
Assistant  Director.  Division.  Commission,  dated 
October  7,  2002  ("Amendment  No.  3 ')  (replacing 
the  original  filing  in  its  entirety!.  Amendment  No. 
3,  in  part:  (1)  Corrects  technical  errors  in  the 
proposed  rule  text  and  purpose  section  of  the 
proposed  rule  change;  (2)  clarifies  that  temporary 
specialists  have  no  financial  requirements;  and  (3) 
clarifies  the  appeals  process  from  decisions  of  the 
Performance  Committee. 


fleiie/ and  Temporary  Specialists 

Rule  172.  (a)  Belief  Specialists.— Any 
member  registered  as  a  regular 
specialist  must  either  (1)  be  associated 
with  other  members  also  registered  as 
regular  specialists  in  the  same 
securities,  either  through  a  partnership, 
limited  liability  company,  member 
corporation  or  a  joint  account,  and 
arrange  for  at  least  one  member  of  the 
group  to  be  in  attendance  during  the 
hours  when  the  Exchange  is  open  for 
business,  or  (2)  arrange  for  the 
registration  by  at  least  one  other 
member  as  relief  specialist,  who  would 
always  be  available,  in  the  regular 
specialist's  absence,  to  take  over  the 
"book"  and  to  service  the  market,  so 
that  there  would  be  no  interruption  of 
the  continuity  of  service  during  the 
hours  when  the  Exchange  is  open  for 
business. 

The  same  obligations  and 
responsibilities  for  the  maintenance  and 
stabilization  of  the  market  which  rest 
upon  regular  specialists,  rest  also  upon 
relief  specialists  while  in  possession  of 
the  "book." 

A  member  registered  as  a  specialist 
will  be  permitted  to  register  as  a  relief 
specialist  for  only  one  particular 
specialist  or  specialist  grojip.  The 
Committee  on  Floor  Member 
Performance  will  approve  the 
registration  of  a  regular  specialist  as  a 
relief  specialist  provided  that  the 
surrounding  circumstances  are  such  as 
to  permit  the  member  to  act  in  such 
relief  capacity,  and  at  the  same  time 
insure  the  adequate  servicing  of  the 
securities  in  which  the  member  is 
registered  as  a  regular  specialist  and  the 
proper  performance  of  the  member's 
specialist  functions  therein. 

(b)  Temporary  Specialists. — In  the 
event  of  an  emergency,  such  as  the 
absence  of  the  regular  and  relief 
specialists,  or  when  the  volume  of 
business  in  the  particular  stock  or 
stocks  is  so  great  that  it  cannot  be 
handled  by  the  regular  and  relief 
specialists  without  assistance,  a  Floor 
Official  may  authorize  a  member  of  the 
Exchange  who  is  not  registered  as  a 
specialist  or  relief  specialist  in  such 
stock  or  stocks,  to  act  as  temporary 
specialist  for  that  day  only. 

A  member  who  acts  as  a  temporary 
specialist  by  such  authority  is  required 
to  file  with  Trading  Analysis,  at  the  end 
of  the  day,  a  report  showing  (a)  the 
name  of  the  security  or  securities  in 
which  the  member  so  acted,  (b)  the 
name  of  the  regular  specialist,  (c)  the 
time  of  day  when  the  member  so  acted, 
and  (d)  the  name  of  the  Floor  Official 
who  authorized  the  arrangement. 


The  Floor  Official  will  not  give  such 
authority  for  the  purpose  of  permitting 
a  member  not  registered  as  specialist  or 
relief  specialist  habitually  to  relieve  a 
regular  specialist  at  lunch  periods,  etc. 

If  a  temporary  specialist  substitutes 
for  a  regular  specialist,  and  if  no  regular 
or  relief  specialist  is  present,  the 
temporary  specialist  is  expected  to 
assume  the  obligations  and 
responsibilities  of  regular  specialists  for 
the  maintenance  and  stabilization  of  the 
market.  [Notwithstanding  the  provisions 
of  Rule  170.  a  regular  member,  although 
not  himself  registered  as  a  specialist, 
may  with  the  prior  approval  of  a  Floor 
Official  Act  temporarily  for  a  registered 
specialist.  A  member  registered  as  a 
specialist  may.  without  prior  approval 
of  a  Floor  Official,  assist  another 
member  acting  as  a  specialist  at  the 
same  post.] 

[Responsibility  of  Temporary  Specialist] 
Relief  and  Temporary  Specialist 
Financial  Requirements 

Rule  173.  (a)  A  full  time  relief 
specialist,  i.e.,  one  who  may  be  called 
upon  to  act  as  a  relief  specialist  for  an 
entire  business  day,  shall  have  no 
financial  requirement  so  long  as  his  or 
her  dealings  while  relieving  the  regular 
specialist  are  effected  for  the  account  of 
the  regular  specialist.  A  full  time  relief 
specialist  must  satisfy  the  financial 
requirements  of  Rule  171  with  respect  to 
the  securities  in  which  he  or  she  is 
acting  as  a  relief  specialist  if  the  relief 
specialist,  or  the  specialist  unit 
providing  the  relief  specialist, 
participates  in  the  profit  and  loss  of  the 
dealings  by  the  relief  specialist. 

(b)  There  is  no  financial  requirement 
with  respect  to  a  member  registered  as 

a  part-time  relief  specialist,  i.e.,  one  who 
may  be  called  upon  to  act  as  a  relief 
specialist  for  less  than  the  entire 
business  day,  usually  for  lunch  periods, 
etc.  Dealings  effected  by  a  part-time 
relief  specialist  while  relieving  the 
regular  specialist  must  be  made  for  the 
account  of  the  regular  specialist  being 
relieved. 

(c)  There  is  no  financial  requirement 
for  a  temporary  specialist  acting 
pursuant  to  Rule  1 72(b). 

[When  a  member  takes  temporarily 
the  book  of  a  specialist,  he  shall,  while 
in  possession  of  that  book  and  for  the 
balance  of  that  particular  day,  stand  in 
the  same  relationship  to  the  book  as  the 
registered  specialist  for  whom  he  acts.] 
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II.  Seif-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for. 
the  proposed  rule  change  and  discussed 
anv  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  mav  be  examined  at  the 
places  specified  in  item  IV  below.  Tht; 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C.  below,  of 
the  most  significant  aspects  of  such 
statements. 

A  Self-Rfgulatnn'  Orocinizcitinn's 
SUitemcnt  of  the  Purpose  of.  and  thf 
Statuton-  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Commentarv  nj  to  Amex  Rule  171 
formerly  required  specialist  units  on  the 
Exchange  to  consist  of  at  least  three 
members.  In  19<^7.  the  Exchange 
eliminated  this  rule  as  part  of  a  package 
of  changes  mtended  to  update  Amex 
rules."  The  Exchange  believes  that 
repealing  the    three  member 
requirement  for  specialist  units  ha.^ 
encouraged  qualified  new  firms  to  enter 
the  specializing  business  on  the  Amex 
by  eliminating  the  entr>'  cost  of 
acquiring  or  leasing  three  regular 
memberships.  The  Exchange,  however, 
is  concerned  that  units  consisting  of  less 
than  three  members  may  lack  suffit  lent 
persrmnel  resources  to  deal  with  hea\y 
volume  and  absences  from  the  Floor 
(notwithstanding  the  recently  approved 
interim  member  program)." 
(lonsequentlv.  the  Exchange  believes 
that  units  with  fewer  than  three 
members  should  have  formal  back-up 
arrangements  The  Amex  also  belie\es 
that  the  Exchanges  current    Temporary 
Specialists"  Rule  only  provides  for 
emergt;ncy.  rather  than  planned, 
support  and  is  otherwise  dated  and  in 
need  of  revision. 

To  address  these  concerns,  the 
Exchange  is  proposing  to  adopt  the  New 
York  Stock  Exchange.  Inc  s  ("NYSE") 
policies  with  respect  to  relief  and 
temporary  specialists."  The  Exchange 


■  Sfp  Securities  Exchange  Act  Release  No,  382.18 
(F.-briiary  4.  IS'J?).  65  FR  6591  (February  12.  l'W71 
(approving  SR-.Amex-96-3').  which.  <inionj>st  other 
things,  removfd  the  prohibition  against  spet.ialist 
units  of  less  than  three  natural  persons) 

See  Securities  Exchange  ,\ct  Release  No.  4J016 
(lulv  7.  2000).  65  FR  44552  (July  18.  2000) 
(approving  SR-.Aniex-00-19.  an  Interim  Seat 
Allocation  Program,  which  allows  an  active 
member  to  temporarily  allocate  its  membership  to 
an  interim  member  when  the  active  member  is 
absent  from  the  trailing  floor). 

"SwNYSE  Rules  104.15,  104.17  and  104.24. 


proposes  that  specialist  units  consisting 
of  fewer  than  three  persons  would  be 
required  to  identify  at  least  one  relief 
specialist  that  would  be  available  to 
step-in  for  the  regular  specialist  when 
acquired. "  Relief  specialists  would  be 
registered  as  such  pursuant  to  Amex 
Rule  1 7()(a). '"  The  Exc:hange  will  permit 
the  registration  of  a  relief  specialist 
when  it  believes  that  the  relief  specialist 
will  be  able  to  perform  his  or  her 
responsibilities  as  a  relief  specialist 
while  assuring  adequate  performance  in 
the  securities  in  which  he  or  she  is 
registered  as  a  regular  specialist.  The 
Exchange  proposes  that  a  relief 
specialist  be  subject  to  the  same 
responsibilities  for  the  maintenance  and 
stabilization  of  the  market  as  the  regular 
registered  specialist  in  a  security,  and 
that  a  member  only  would  be  permitted 
to  register  as  a  relief  specialist  for  one 
unit. 

The  Exchange  proposes  to  register 
both    part-time"  relief  specialists  and 
"full-time"  relief  specialists.  A  part-time 
relief  specialist  is  a  member  who  may  be 
called  upon  to  act  as  a  relief  specialist 
for  less  than  an  entire  business  day,  e.g.. 
during  lunch  periods.  The  Exchange 
proposes  that  dealings  effected  by  a 
part-time  relief  specialist  while 
re!ie\  ing  the  n»gular  specialist  must  be 
made  for  the  account  of  the  regular 
specialist  who  is  being  relieved.  The 
Exchange  also  proposes  that  there  is  no 
separate  finant  ial  requirement  for  a 
part-time  relief  specialist.  A  full-time 
relief  specialist  is  a  member  who  may  be 
called  upon  to  act  as  a  relief  specialist 
for  an  entire  business  day  or  more.  The 
Exchange  proposes  that  a  full-time  relief 
specialist  has  no  separate  capital 
requirement  if  his  or  her  dealings  are 
effet  tfd  for  the  act.ount  of  the  regular 
sfiecialist  bluing  relieved.  If,  however, 
dealings  by  the  full-time  relief  specialist 
are  for  an  account  in  which  the  relief 
specialist  has  ,u\  interest,  then  the 
Exchange  proposes  that  the  full-time 
relief  specialist  must  satisfy  applicable 
finani:ial  reijuireinents. ' ' 

.\11  arrangeintmts  for  relief  specialists 
would  be  subject  to  review  and  approval 
by  the  Exchanges  (-ommittee  on  Floor 


'The  Exchange  nn[i-.  Ili.il  spiM  i.iii-^i-.  units  with 
more  than  three  persuiis  niav  also  .irraiigf  for  reln'f 
spei.ialists  pursuant  to  this  proposed  rule 
Telephone  i  onversalion  among  William  Floyd- 
Jones.  .Assistant  (.eiieral  Counsel.  Aniex.  Terri 
Evans.  Assistant  l)ire<  tor.  ami  Lisa  N.  lones. 
Attorney.  Division,  ( Jjmnii->sioii.  ilated  Mav  30. 
2002. 

'"Amex  Hull'  17(i(a)  states:  "No  meinhet  -.h.dl  ,i(.t 
as  a  spe<:ialist  in  anv  se(  uritv  unless  such  member 
is  registered  as  a  specialist  in  such  set  urity  bv  the 
Exchange  ami  sui  h  registration  mav  be  revoked  or 
suspended  at  anv  tune  b\  the  Exchange  " 

"  .See  Amex  Rule  171  ("SptMi.ilisI  Fuiancial 
Requirements  ■). 


Member  Performance. '  -  The  Exchange 
also  proposes  that  specialist  uni^s  with 
less  than  three  persons  have  six  months 
or  such  longer  time  as  the  Chief 
Executive  Officer  of  the  Exchange  may 
determine  is  appropriate  from  the  date 
of  SEC  approval  of  the  proposed  rule 
change  to  obtain  Exchange  approval  for 
their  relief  specialist  arrangements. 

The  proposed  temporary  specialist 
provision  would  allow  a  Floor  Official 
to  appoint  a  temporary  specialist  in  the 
event  of  an  emergency,  or  other  unusual 
situations  where  existing  regular  and 
relief  specialists  are  unable  to 
adequately  manage  the  volume  of 
business  in  the  particular  stock  or 
stocks.  The  proposed  temporary 
specialist  rule  provides  that  a  temporary 
specialist  is  expected  to  assume  the 
responsibilities  of  a  regular  specialist  for 
the  maintenance  and  stabilization  of  the 
market,  and  has  no  separate  financial 
requirement.  The  proposed  rules  also 
requires  that  a  temporary  specialist 
report  his  or  her  appointment  to  the 
Exchange's  Trading  Analysis  Division  at 
the  end  of  the  trading  session. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  ' ' 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  '•♦  in  particular,  in  that 
the  Exchange's  proposed  rules  are 
designed  to  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest  by  ensuring 
adequate  professional  staffing  on  the 
Exchange  Floor  at  all  times. 

B.  Self-Regulaton-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulaton,-  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
\temhers.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


'-  The  Exi  liaiTges  CioMliiiMlee  on  Floor  Member 
I'rrfomiaiu  e  (  T'erroniiaiu  e  Commillee")  is 
responsible  for  re\  lewiiig  the  perform, nice  of 
spe(  lalists  and  other  Floor  members  and  providing 
non-disc  Iplinarv  remediation  with  respet  t  to  poor 
performanc :e   Members  mav  appeal  de(  ision  of  the 
Performance  Committee  to  the  Amex  .Adjudicatory 
(Council.  See  .Amex  Rule  2h 

"ISli.S.C.  78f(b). 

'■•  15  U.S.C.  78f(b)(5),  I 
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ni.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wUl  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  euid  copying  at 
the  principal  office  of  the  Exchange. 

All  submissions  should  refer  to  File 
No.  SR-Amex-2001-06  and  should  be 
submitted  by  November  12,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  U2-26782  Filed  10-21-02;  8;45  am] 

BILLirMi  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46658;  File  No.  SR-GSCC- 
2002-08] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Revising  GSCC's 
Schedule  of  Money  Tolerances 

October  11,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  11.  2002,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
GSCC's  schedule  of  money  tolerances. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.- 

(Bj  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

GSCC's  rules  contain  a  Schedule  of 
Money  Tolerances  ("Schedule")  that 
permits  GSCC  to  compare  a  trade  with 
a  discrepancy  in  its  settlement  amount 
or  start  amount  if  the  discrepancy  falls 
within  a  specified  money  tolerance. 
Specifically,  the  Schedule  provides  for: 
(i)  a  money  tolerance  of  SI  per  million 
on  the  settlement  amount  of  a  trade, 
which  is  applied  to  buy-sell  transactions 
and  to  the  close  leg  of  repo  transactions 


■:7CFR2O0.3O-3(a)(12). 


'  ISl'.S.C.  78s(b)|l) 

-  The  (^)mmission  has  modified  parts  of  these 
statements. 


in  real  time;  (ii)  a  money  tolerance  of 
S40  per  million  on  the  settlement 
amount  of  a  trade,  which  is  applied  to 
buy-sell  transactions  and  the  close  leg  of 
repo  transactions  at  the  end-of-day 
phased  comparison  process;  and  (iii)  a 
money  tolerance  of  Si  per  repo 
transaction  on  the  start  amount  of  a  repo 
transaction. 

GSCC  understands,  based  on  member 
input,  that  one  of  the  tolerances  in  the 
Schedule  is  inappropriate  and  creates 
risk.  Specifically,  the  real-time  money 
tolerance  of  $1  per  million  on  the 
settlement  amount  is  causing  repo 
transactions  with  differences  of  as  much 
as  nearly  four  basis  points  in  the  rate  to 
compare  immediately  during  the  day. 
(The  data  on  repo  transactions  is 
submitted  to  GSCC  interactively,  which 
now  is  how  the  large  majority  of  data  is 
submitted  to  GSCC.)  In  the  past,  these 
differences  normally  were  discovered 
and  corrected  by  members  on  a 
unilateral  basis  during  the  day.  but 
because  trades  submitted  in  real  time 
typicallv  are  compared  shortly  after 
execution,  there  is  not  sufficient  time 
for  them  to  be  unilaterally  corrected  on 
GSCC's  system.  In  order  to  remedy  this 
problem,  the  proposed  rule  change 
amends  the  money  tolerance  on 
settlement  money  that  is  applied  in  real 
time  to  ten  cents  per  million. 

The  proposed  rule  change  also 
amends  this  section  of  the  Schedule  to 
indicate  that  a  settlement  money 
difference  of  less  than  51.00  will  not 
prevent  a  trade  from  being  matched  b> 
GSCC.  For  example,  assume  that  two 
members  submit  a  S9  million  trade  with  ■ 
a  SO. 98  difference  in  the  settlement 
amount.  Applying  the  SO.  10  per  million 
money  tolerance,  which  in  this  case  is 
S0.9o!  without  the  SI. 00  minimum 
would  lead  to  the  trade  not  being 
matched  because  the  discrepancy  of 
SO. 98  is  greater  than  the  tolerance  of 
SO. 90.  The  minimum  tolerance  of  SI. 00. 
however,  would  permit  this  trade  to 
match.  GSCC  believes  that  a  money 
difference  of  less  than  SI. 00  is  de 
minimis  and  should  not  result  in  trades 
not  being  compared. 

GSCC  nelieves  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  because  if 
lessens  the  risk  of  members"  trades  with 
significant  money  differences  being 
compared  before  such  differences  can  be 
corrected. 

(B)  Self-Regulator}'  Organization  s 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact,  or  impose  any  burden,  on 
competition. 
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Id  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Xfembers.  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  '  and  Rule 
19b-^(f)(4)-'  promulgated  thereunder 
because  the  proposal  effects  a  change  in 
an  existing  service  of  GSCC  that  (A) 
does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  GSCC  or  for 
which  it  is  responsible  and  (B)  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  GSCC  or  persons  using 
the  service.  At  any  time  within  sixty 
davs  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  .\ct. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW  . 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  v^itten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NTW.. 
Washington,  E)C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  the  File  No.  SR-GSCC-2002-08 


and  should  be  submitted  by  November 
12, 2002. 

For  the  Commission  bv  the  Division  of 
M.irkt'l  Kemjjalioii.  pursuant  to  delegated 
anthnnlv   ' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFK  Do.    l)2-2ruHA  Filed  10-21-02;  8:45  am) 

BILUNQ  CODE  801 0-01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46663;  File  No.  SR-NASD- 
2002-40] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  2  and  3  to  Proposed  Rule  Change, 
by  NASD,  Relating  to  NASD  Rules 
1022,  1032,  2210,  3010,  3370,  IM-1022- 
1,  and  IM-1 022-2  and  New  Rules  2865 
and  IM-2210-7 

October  15.  2002 
I.  Introduction 

On  March  22.  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  .Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act") '  and  Rule  19b-4 
thereunder,-^  a  proposal  to  adopt  new 
rules  and  amend  existing  rules  to 
provide  for  the  trading  of  security 
futures.  Notice  of  the  proposed  rule 
change  and  Amendment  No.  1  thereto 
was  published  for  comment  in  the 
Federal  Register  on  July  18,  2002. '  The 
Commission  received  two  comment 
letters  regarding  the  proposed  rule 
change.-*  On  September  5,  2002,  NASD 
filed  Amendment  No.  2  to  the  proposed 
rule  change.''  (3n  September  26,  2002, 
NASD  filed  Amendment  No.  3  to  the 
proposed  rule  change.**  This  order 


'15  U.S.C  78s(b)(3)(A)(iii). 
■'17CFR240  19b-*(fl(4) 


M7C:FR200.30-3(a)(12). 

'15  use.  78s(b)(l| 

-'  17(;FR  240  l')l)-4 

'  Sh<  unties  Exchange  Act  Release  No.  46186  (lulv 
11.  2002).  fi7  FR  47412 

■"Letter  from  lonathan  Barton.  Chairman.  Steering 
('.ommittce  on  Securities  Futures  of  the  Futures 
Industrv  A.sso<:ialion  and  the  Securities  Industry 
.■KsMK  lation.  Inc   (  ".SIA/FIA  Ojmmittee  ").  to 
lunalhan  Katz.  See  ret  a  rv.  (Commission,  dated 
August  9.  2002.  Letter  from  Ri<  hard  G.  DuFour. 
Executive  Vice  President.  (Jhicago  Board  Options 
Exchange  (  "CBOE"),  to  lonathan  Katz.  Secretary', 
(jimmission.  dated  .^u^ust  21,  2002 

■  Stv  letter  from  Carv  L.  Goldsholle.  Associate 
IrtMieral  CCounsel,  NA.SD.  to  Katherine  England. 
.■\ssistaiit  Dire(  tor.  Division  of  Market  Regulation, 
(Commission,  dated  .September  5.  2002 

"Sff  letter  from  tiarv  L.  (ioldsholle.  Associate 
(Jeneral  C-ounsel.  NA.SD.  to  Katherine  England. 
Assistant  Director.  Division  of  Market  Regulation, 
('.omniission.  dated  September  2b.  2002 


approves  the  proposed  rule  change, 
accelerates  approval  of  Amendment 
Nos.  2  and  3,  and  solicits  comments 
from  interested  persons  on  those 
amendments. 

II.  Description  of  the  Proposed  Rule 
Change 

The  rule  change  modifies  existing 
NASD  rules  and  adopts  new  rules  to 
accornmodate  the  trading  of  security 
futures  [i.e.,  futures  on  individual  stocks 
and  narrow-based  stock  indices).''  A 
description  of  the  rule  change  follows. 

A.  New  Security  Futures  Rule  2865 

Under  the  rule  change,  NASD  is 
adopting  Rule  2865  as  its  security 
futures  rule.  The  new  rule  is  based  on 
NASD's  existing  options  rule,  Rule 
2860.  Some  aspects  of  Rule  2865  are 
substantially  similar  to  corresponding 
provisions  of  Rule  2860.  However, 
several  provisions  of  Rule  2865  are 
tailored  specifically  to  security  futures. 

Delivery  of  Security  Futures  Risk 
Disclosure  Statement 

Rule  2865(b)(1)  will  require  every 
member  to  deliver  the  security  futures 
risk  disclosure  statement  to  each 
customer  at  or  prior  to  the  time  the 
customer's  account  is  approved  for 
trading  security  futures.  The  disclosure 
statement  will  discuss  the  risks  of 
security  futures,  how  they  trade,  margin, 
effects  of  leverage,  settlement 
procedures,  customer  account 
protections,  and  the  tax  consequences  of 
trading  security  futures." 

Discretionary  Accounts 

Rule  2865(b)(18)  establishes 
discretionary  account  procedures  for  • 
security  futures  that  are  similar  to  those 
for  options.  These  procedures  will 
require  that  the  written  authorization  of 
the  customer  required  by  NASD  Rule 
2510  specifically  authorize  security 
futures  trading  in  the  account.  Under 
the  rule  chcinge,  a  discretionary  account, 
even  if  it  is  permitted  to  trade  options, 
cannot  trade  security  futures  unless  a 
new  written  discretionary  account 
authorization  specifically  authorizing 
security  futures  trading  is  on  file. 

Statements  of  Account 

Rule  2865(b)(15)  will  require 
members  to  deliver  a  customer  account 
statement  no  less  frequently  than  each 
month  where  there  has  been  an  entry 
during  the  preceding  month  with 
respect  to  a  security  futures  contract, 
an(l  quarterly  to  all  customers  that  have 


'See  e.g..  Section  3(a)(55)  of  the  Act.  15  U.S.C. 
78c(a)(55) 

"See  Securities  Exchange  Act  Release  No.  46612, 
((October  7,  2002)  (file  No.  SR-NASD-2002-128). 
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an  open  security  futures  position  or 
money  balance.  The  statement  must 
provide  specific  information  regarding 
the  customer's  position,  including  the 
market  price,  mark-to-market  value  and 
nominal  value  of  each  security  futures 
position  as  well  as  the  mark-to-market 
price  and  market  value  of  other  security 
positions,  the  total  value  of  all 
positions,  the  outstanding  debit  or 
credit  balance,  and  account  equity. ^ 

Opening  of  Accounts 

Rule  2865(b)(16)  establishes  specific 
procedures  for  members  to  follow  in 
order  to  approve  a  customer  accounT  to 
trade  security  futvu-es.  These  procedures 
include  review  by  an  appropriately 
qualified  principal  (a  Registered 
Options  and  Seciu-ity  Futures  Principal 
or  a  Limited  Principal — General 
Securities  Sales  Supervisor),  specific 
guidance  as  to  information  the  member 
must  ask  the  customer  to  provide,  and 
a  requirement  for  the  member  to  furnish 
the  security  futures  risk  disclosure 
statement  at  or  before  the  time  the 
member  accepts  an  order  from  the 
customer  to  purchase  or  sell  a  security 
future. 

Suitability 

Rule  2865(b)(19)  establishes  a 
heightened  suitability  standard  for 
security  futures,  similar  to  that  required 
for  options.  The  rule  provides  that  if  an 
associated  person  recommends  a 
security  futures  transaction,  the 
associated  person  must  have  a 
reasonable  basis  to  believe  "that  the 
customer  has  such  knowledge  and 
experience  in  financial  matters  that  the 
customer  may  reasonably  be  expected  to 
be  capable  of  evaluating  the  risks  of  the 
recommended  transaction,  and  is 
financially  able  to  bear  the  risks  of  the 
recommended  position  in  the  seciu-ity 
future."  This  standard  would  extend  to 
trading  strategies  as  well  as  individual 
trades. 

Trading  Ahead 

Rule  2865(b){25}  will  require 
members  to  exercise  due  care  to  avoid 
trading  ahead  of  customer  orders  in  the 
same  security  futures  contract.  A 
member  must  exercise  this  due  care 
when  the  member  has  gained 
knowledge  of  or  reasonably  should  have 
gained  knowledge  of  the  customer's 
order  prior  to  transmitting  the  member's 
order  for  a  proprietary  account  or  in  any 
account  in  which  the  member  or  an 
associated  person  has  an  interest. 


8  Amendment  No.  2  modified  the  originally 
proposed  wording  of  these  requirements. 


Security  Futures  Transactions  and 
Reports  by  Market  Makers  in  Listed 
Securities 

Rule  2865(b)(24)  will  require 
members  that  are  off-board  market 
makers  in  securities  listed  on  a  national 
securities  exchange  to  regularly  report 
security  futures  transactions  involving 
50  or  more  contracts  on  such  listed 
securities  that  are  for  the  benefit  of  the 
member  or  are  for  the  benefit  of  certain 
associated  persons  of  the  member. 

B.  Front  Running  Policy 

NASD  will  amend  its  front  running 
policy,  IM-2110-3,  to  apply  to  security 
futures  in  the  same  manner  that  it 
applies  to  options.  Under  the  rule 
change,  when  a  member  has  material, 
non-public  market  information 
concerning  an  imminent  block 
transaction  in  a  stock,  the  member  will 
not  be  able  to  trade  the  security  future 
overlying  that  stock  in  its  proprietary 
account,  other  accounts  in  which  it  has 
an  interest,  or  discretionary-  accounts. 
Once  the  material,  non-public  market 
information  has  been  made  publicly 
available,  however,  the  restrictions 
would  no  longer  apply. 

C.  Qualifications,  Registration  and 
Supervision  of  Registered  Persons 

1.  Registration  Procedures  and 
Examinations 

The  securities  industry  has  a  wide 
array  of  qualification  examinations  that 
registered  persons  can  take  to  qualify  to 
engage  in  various  aspects  of  the 
securities  business.  To  accommodate 
the  introduction  of  security  futures,  the 
rule  change  modifies  several  NASD 
registration  categories,  and  permits  the 
"grandfathering"  of  persons  already 
registered  in  those  categories.  The 
following  registration  categories  will  be 
broadened  to  include  security  futures 
activities: 

•  Registered  Options  Principal  (Series 
4),  which  becomes  Registered  Options 
and  Security  Futures  Principal. 

•  Limitecl  Principal — General 
Securities  Sales  Supervisor  (Series  9/ 

10). 

•  General  Securities  Representative 

(Series  7). 

•  Limited  Representative — Options 
(Series  42).  which  becomes  Limited 
Representative — Options  and  Security 
Futures. 

NASD  is  working  with  other  self- 
regulatory  organizations  to  develop  new 
and  revised  qualification  examinations 
that  will  test  applicants  on  topics 
related  to  security  futures.  NASD 
anticipates  that  new  and  revised 
qualification  examinations  for  the 
associated  registration  categories  will  be 


completed  six  months  after  retail 
trading  in  security  futures  begins.  For 
registered  representatives  wishing  to 
engage  in  a  security  futures  business,  a 
new  Series  43  examination  will  be 
offered.  Thereafter,  new  applicants  may 
choose  to  take  only  the  Series  7,  or,  if 
they  wish  to  engage  in  security  futures 
business,  both  the  Series  7  and  Series 
43.  Further,  because  some  existing 
registrants  may  actually  wish  to  take 
revised  qualification  examinations, 
NASD  is  modifying  its  registration 
categories  to  allow  it  to  accept  other 
examinations  that  address  security 
futures,  such  as  the  revised  Series  3 
(containing  questions  on  security 
futures). 

For  persons  who  are  or  become 
registered  in  one  of  these  categories 
before  the  implementation  of  new 
examinations,  the  rule  change  institutes 
a  firm-element  continuing  education 
requirement.  Under  the  rule  change. 
NASD  will  require  each  such  person  to 
complete  this  program  prior  to 
conducting  a  business  in  security 
futures.  Thus,  these  registrants  may  be 
"grandfathered  '  so  that  they  will  not 
have  to  retake  any  expanded 
examinations.  These  grandfathering 
procedures  will  lapse  on  December  31. 
2006.  After  that  date,  registrants  who 
have  passed  an  examination  that  does 
not  include  security  futures,  and  who 
have  not  already  completed  this  firm- 
element  continuing  education  program, 
will  be  required  to  retake  an 
examination  to  function  in  a  registration 
category  with  respect  to  security  futures. 

2.  Other  Personnel— Related  Changes 

The  rule  change  amends  other  NASD 
rules  relating  to  the  hiring,  registration, 
and  supervision  of  personnel.  NASD  is 
amending  Rule  1060(a)  to  exempt  from 
registration  with  NASD  persons 
associated  with  a  member  whose 
functions  are  related  solely  and 
exclusively  to  transactions  in  security 
futures,  provided  that  they  are 
registered  with  a  registered  futures 
association.  In  addition,  NASD  is 
modifying  Rule  3010(e)  to  require 
members,  when  reviewing  a  job 
applicant's  employment  experience  that 
includes  experience  with  a  broker- 
dealer  registered  pursuant  to  Section 
15(b)(ll)  of  the  Act.i"  to  review  a  copy 
of  Commodity  Futures  Trading 
Commission  ("CFTC")  Form  8-T: 
Notice  of  Termination  of  Associated 
Person.  NFA  Associate,  Branch  Office 


'"IS  U.S.C.  78o(b)(n). 
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Manager.  Designated  Supervisor  or 
Principal." 

The  rule  change  amends  Rule  3050, 
which  requires  associated  persons  who 
seek  to  open  accounts  or  place  securities 
orders  with  an  NASD  firm  that  is  not 
their  employer  to  notify  both  their 
employer  firm  and  the  executing  firm 
before  doing  so.  Specifically.  NASD  is 
broadening  the  scope  of  this  rule  to 
cover  accounts  with  broker-dealers 
registered  pursuant  to  Section  15(b)(l  1) 
of  the  Act. 

NASD  also  is  modifying  its  "Taping 
Rule"  (Rule  3010fb)(2J),  which  requires 
members  who  employ  certain  amounts 
of  personnel  who  have  worked  at 
disciplined  firms  to  adopt  special 
supervisory  procedures,  including  the 
tape-recording  of  all  telephone  calls 
with  customers  or  prospective 
customers.  The  rule  change  broadens 
the  scope  of  the  Taping  Rule  to  include 
Futures  Commission  Merchants 
("FCMs")  and  Introducing  Brokers 
("IBs")  within  the  group  of 
intermediaries  that  can  potentially  meet 
the  definition  of  a  "disciplined  firm." 
The  rule  change  borrows  NFAs 
definition  of  a  disciplined  firm. 

D.  Advertising  Rule  for  Security  Futures 

Under  the  rule  change.  NASD  will 
regulate  communications  with  the 
public  regarding  securitv  futures 
through  amendments  to  its  existing 
rules  and  the  addition  of  Interpretive 
Material  to  Rule  2210  (the  "Advertising 
Rule").  Among  other  things,  the  rule 
change  specifies  that  advertisements 
and  sales  literature  concerning  security 
futures  must  be  approved  by  "a 
principal  qualified  to  supervise  security 
futures  activities."  '-'  A  General 
Securities  Principal  (Series  24)  would 
not  be  authorized  to  approve 
advertisements  and  sales  literature 
concerning  security  futures 

The  rule  change  establishes  a  pre-use 
filing  requirement  for  advertisements 
concerning  security  futures.  In  general, 
a  member  will  be  required  to  file  a 
security  futures  advertisement  with 
NASD's  Advertising/Investment 
Companies  Regulation  Department  at 
least  10  days  before  its  use  The 
Department  will  review  the 
advertisement  and  then  either  approve 
it.  disapprove  it,  or  specify  changes  that 


' '  \.\SD  also  is  modifying  NASD  Rule  3010(e)  to 
reflect  that  members  mav  now  review  Form  I'-Ss 
through  an  internet  tonnection  to  the  WehC^RD 
system,  rather  than  bv  otherwise  obtaining  actual 
ropies  of  sui  h  iliK  ument.s 

■•■'N.^SD  Kiile  22IO(b)(ll   .^s  oriRinallv  proposed, 
this  approval  would  have  been  required  to  be 
performed  bv  a  Registered  Options  and  Se<:uritv 
Futures  PriULipal   In  Amendment  No  2,  however, 
N.^SD  altered  this  bv  supplying  the  quoted 
language 


the  firm  must  make  before  using  the 
communication. 

While  communications  regarding 
securitv  futures  will  be  subject  to  the 
general  requirements  of  NASD's 
advertising  rule,  the  rule  change  also 
establishes  several  specific  requirements 
on  the  content  of  communications 
regarding  security  futures.  IM-2210— 
7(d)  will  require  that  any  statement 
referring  to  the  potential  advantages  of 
securitv  futures  be  balanced  with  a 
statement,  in  the  same  degree  of 
specificity,  of  the  corresponding  risks. 
All  communications  regarding  security 
futures  must  include  a  warning  that 
they  are  not  suitable  for  all  investors.  In 
addition,  all  such  communications  must 
state  that,  upon  request,  the  firm  will 
provide  documents  that  support  any 
claims,  comparisons,  recommendations, 
statistics,  or  other  technical  data  used  in 
the  communication.  Moreover, 
communications  that  are  not 
accompanied  or  preceded  by  the 
security  futures  risk  disclosure 
statement  may  not  contain  statements  of 
historical  performance  or  projections, 
must  be  limited  to  general  descriptions 
of  security  futures,  and  must  contain 
contact  information  for  obtaining  a  copy 
of  the  disclosure  statement. 

E  Short  Sales 

Transactions  in  security  futures  are 
excluded  from  the  short  sale  provisions 
of  Section  10(a)  of  the  Act."  To 
harmonize  NASD's  rules  with  Section 
10(a).  NASD  is  amending  the  affirmative 
determination  provisions  of  NASD  Rule 
3370  to  exclude  transactions  in  security 
futures  from  the  application  of  the  rule. 
In  addition,  NASD  is  amending  the 
definition  of  "bona  fide  fully  hedged" 
positions  to  include  certain  long  single 
stock  futures  positions  in  connection 
with  short  positions  in  the  underlying 
stock 

III.  Sununary  of  Comments  and 
Response  to  Comments 

As  noted  above,  the  Commission 
received  two  comment  letters  regarding 
the  proposed  rule  change.'*  The  SIA/ 
FIA  C'ommittee  expressed  the  view  that, 
to  the  greatest  extent  possible.  NASD 
should  make  proposed  Rule  2865  a 
comprehensive  stand  alone  rule  for 
security  futures  products.  The  SIA/FIA 
Committee  also  noted  its  concern  with 
respect  to  cases  where  an  NASD 
member  may  also  be  a  member  of  an 
exchange  trading  security  futures.  In 
such  an  instance  of  dual  membership, 
the  SIA/FIA  Committee  argued  that  the 
NASD's  rules  should  make  clear  that  the 


particular  exchange's  trading  rules 
would  take  precedence  with  respect  to 
orders  executed  on  that  exchange.  In 
addition,  the  SIA/FIA  Committee  urged 
the  NASD  to  defer  to  NFA  qualifications 
and  rules  to  the  greatest  extent  possible 
for  dual  registrant  firms  for  customers 
whose  transactions  will  be  booked  in 
futures  accounts. 

The  SIA/FIA  Committee  also  detailed 
five  specific  areas  of  concern.  First,  the 
SIA/FIA  Committee  expressed  concern 
with  the  proposed  amendments  to 
NASD  Rule  1022.  which  sets  out  the 
various  principal  registration  types  and 
would  establish  the  qualifying 
examinations  that  must  be  taken  to 
attain  those  principal  registration  types 
with  respect  to  security  futures.  The 
SIA/FIA  Committee  asserted  that  the 
proposed  NASD  rule  would  apply 
examination  requirements  too  broadly 
across  varying  types  of  securities  futures 
activities  and  is  ambiguous  as  to  the 
application  of  examination 
requirements  to  other  activities. 

Second,  the  SIA/FIA  Committee 
maintained  that  the  intermarket  front- 
running  interpretation  now  applicable 
to  trading  in  the  options  and  cash 
markets  should  not  be  extended  to 
security  futures  due  to  the  unique 
nature  of  security  futures  trading.  In 
addition,  the  SIA/FIA  Committee  urged 
that  actual  knowledge  of  the  processing 
of  a  block  trade  should  be  a  component 
of  a  front-running  violation. 

Third,  the  SIA/FIA  Committee 
expressed  the  view  that  further 
harmonization  between  the  NASD  and 
NFA  rules  was  necessary  with  regard  to 
the  proposed  communications  rules. 
The  SIA/FIA  Committee  stated  that 
there  should  be  no  material  regulatory 
differences  in  what  FCMs  on  the  one 
hand  and  broker-dealers,  on  the  other 
hand,  can  say  to  current  or  prospective 
customers  and  when  and  how  it  can  be 
said. 

Fourth,  the  SIA/FIA  Committee 
articulated  a  number  of  concerns 
regarding  proposed  NASD  Rule  2865. 
The  SIA/FIA  Committee  argued  that 
Rule  2865(b)(12),  dealing  with 
confirmations,  should  be  deleted  due  to 
the  Commission's  final  action  with 
respect  to  SEC  Rule  lOb-lO.'^  In 
addition,  the  SIA/FIA  Committee  stated 
that  language  in  proposed  Rule 
2865(b){15),  regarding  account 
statements,  indicating  that  security 
futures  have  a  market  value  should  be 
deleted,  because  security  futures  will 
have  a  mark-to-market  price,  rather  than 
a  market  value  as  such.  The  SIA/FIA 


>M5  li-SC.  7Hl(rtl(2l 
'*  See  n.  4,  supra 


^'^ See  Securities  Exchange  Act  Release  No.  46471 
(September  6.  2002).  67  FR  .'i8302  (September  13. 
2002). 
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Committee  also  suggested  deleting 
language  in  the  same  provision 
regarding  margin  computation.  In  Rule 
2865(b)(16)(B)  and  (D).  the  SIA/FIA 
Committee  recommended  conforming 
the  language  to  more  closely  match  the 
analogous  NFA  rule  on  minimum  net 
equity  requirements.  The  SIA/FIA 
Committee  also  noted  that  it  does  not 
believe  that  there  should  be  a 
requirement  for  customers  to 
acknowledge  receipt  of  the  risk 
disclosure  statement  for  options,  and 
therefore  that  a  conforming  amendment 
should  be  made  in  proposed  Rule 
2260(b)(16)(D).  The  SIA/FIA  Committee 
also  expressed  concern  with  regard  to 
proposed  Rule  2865(b)(17),  and 
requested  that  the  NASD  clarify  that, 
with  respect  to  customer  complaints, 
the  maintenance  of  a  separate  record  for 
security  futures  complaints  is 
unnecessary.  The  SLA/FIA  Committee 
requested  that  NASD  incorporate  IM- 
2310-3,  regarding  suitability  obligations 
to  institutional  customers,  into  Rule 
2865{b)(19),  either  directly  or  by 
reference.  The  SLA/FIA  Committee  also 
asserted  that  the  audit  trail  requirements 
of  proposed  Rule  2865  would  impose 
undue  burdens  on  the  industry  and 
should  be  eliminated  in  favor  of  internal 
surveillance  tools.  Finally,  with  respect 
to  Rule  2865(b)(24),  the  SIA/FIA 
Committee  recommended  that  the 
NASD  adopt  a  conforming  Interpretive 
Memorandvun  regarding  the  prohibition 
against  trading  ahead  of  customer  orders 
when  the  member  is  aware  or 
reasonably  should  be  aware  of  such 
order. 

Fifdi,  the  SIA/FIA  Committee 
requested  that  NASD  modify  its 
proposed  amendments  to  Rule  3370. 
Specifically,  the  Committee  suggested 
rule  language  that  would  apply  the 
affirmative  determination  obligation  of 
the  Rule  to  members  that  hold  a  security 
futures  position  unless  the  member  had 
assurances  that  the  position  would  be 
liquidated  prior  to  expiration. 

In  its  comment  letter,  CBOE  raised 
three  concerns  about  the  proposed  rule 
change  with  regard  to  discretionary 
accounts.  First,  the  CBOE  stated  its 
belief  that  the  proposed  NASD  rule  does 
not  sufficiently  mirror  the  comparable 
CBOE  and  New  York  Stock  Exchange, 
Inc.  ("NYSE")  rules  regarding  the 
review  and  acceptance  of  security 
futures  discretionary  accoimts  by 
principals  qualified  to  supervise 
security  futures  activities  and  _ 
specifically  delegated  the  authority  to 
review  and  accept  such  discretionary 
accounts. 

In  addition,  CBOE  expressed  concern 
about  the  confirmations  provision  in  the 
proposed  rule  change,  which  required 


that  initial  and  maintenance  margin  be 
disclosed  on  the  confirmation,  but  did 
not  require  that  the  purchase  price  of 
such  transaction  be  included.  CBOE 
stated  that  the  purpose  of  the 
confirmation  is  to  disclose  to  the 
customer  the  terms  of  the  transaction, 
not  the  required  margin. 

Finally,  CBOE  expressed  concern 
with  the  characterization  of  security 
futures  products  having  an  equity  value 
under  proposed  Rule  2865(b)(15)(B). 
The  CBOE  stated  its  belief  that  the  rule 
should  clarify  that  security  futures 
contracts,  aside  from  their  accrued 
profit  or  loss,  have  zero  value  for  equity 
purposes. 

Tne  NASD  responded  to  the 
commenters  in  Amendment  No.  2. 
NASD  stated  that  it  believed  that  several 
of  the  SIA/FIA  Committee's  comments 
would  have  eased  restrictive  aspects  of 
the  proposed  rules.  NASD  stated  further 
that  it  believed  that  the  proposed  rule 
change  would  further  the  goal  of 
investor  protection  by  using  the  NASD's 
options  rules  as  the  basis  for  the 
majority  of  its  security  futures  rules. 
However,  NASD  did  agree  to  make 
several  changes  in  response  to  the 
commenters'  suggestions.  Specifically, 
NASD  responded  to  the  commenters' 
concern  with  respect  to  confirmations 
by  eliminating  NASD's  proposed 
confirmation  requirement.  The  NASD 
also  addressed  the  SIA/FIA  Committee's 
comment  with  respect  to  Rule 
2865(b)(15)(B)  by  eliminating  the 
provision,  which  pertained  to  margin 
equity  requirements. 

In  addition,  NASD  noted  in 
Amendment  No.  2  that  it  did  not  agree 
to  make  the  changes  requested  by  CBOE 
regarding  discretionary  accounts.  NASD 
stated  that  it  would  consider  amending 
both  its  options  and  seciu-ity  futures 
rules  once  CBOE's  proposed  rule  change 
regarding  discretionary  accounts  has 
been  approved.  In  addition,  the  NASD 
amended  the  account  statement 
requirement  to  provide  that  the  market 
price,  mark-to-market  value  and 
nominal  value  of  security  futures  must 
be  disclosed  on  customer  account 
statements. 

Finally.  NASD  stated  that  it  intends  to 
clarify  the  following  issues  through  a 
Notice  to  Members:  The  application  of 
the  NASD's  best  execution  rule.  Rule 
2320,  to  security  futures;  that  the  Series 
55  qualification  will  not  be  needed  for 
associated  persons  to  trade  security 
futures;  that  NASD  intends  to  recognize 
the  Series  30  qualification  as  acceptable 
for  an  associated  person  in  a  firm 
registered  as  a  broker/dealer  and  either 
a  futures  commission  merchant  or 
introducing  broker  to  supervise  security 
futures;  that  the  suitability  obligations 


to  institutional  customers  interpretation, 
IM-2310-3,  will  apply  to  security 
futures;  and  when  the  trading  ahead  of 
customer  orders  requirement.  Rule 
2865(b)(25),  will  apply. 

IV.  Discussion 

After  careful  review,  and 
consideration  of  all  comments  received, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.'*'  In  particular, 
the  Commission  finds  that  the  proposal 
is  consistent  with  the  requirements  of 
Section  15A(b){6)  of  the  Act,'"  which 
requires,  among  other  things,  that  the 
rules  of  a  registered  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade  and.  in  general,  to 
protect  investors  and  the  public  interest. 

The  Commission  notes  that  the  rules 
NASD  has  proposed  for  security  futures 
are  modeled  after  its  rules  governing 
options.  The  system  of  joint  regulation 
of  security  futures  established  by  the 
Commodity  Futures  Modernization  Act 
is  intended  to  prevent  competitive 
advantages  from  arising  solely  out  of 
differences  between  securities 
regulation  and  futures  regulation.  In 
addition.  NASD's  rules  reflect  the  risks 
to  investors  that  apply  specifically  to 
options  transactions. 

The  Commission  believes  that  the  rule 
change  should  promote  just  and 
equitable  principles  of  trade  by 
preventing  regulatory  disparities  from 
occurring  between  options  and  security 
futures.  In  addition,  the  Commission 
believes  that  by  recognizing  the  specific 
risks  of  security  futures,  the  rule 
changes  should  protect  investors  that 
trade  security  futures. 

V.  Amendment  Nos.  2  and  3 

The  Commission  finds  good  cause  to 
approve  Amendment  Nos.  2  and  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

In  Amendment  No.  2,  NASD  made  a 
series  of  changes  to  the  originally 
proposed  rule  text  that  clarified  or 
corrected  the  text  without  changing  the 
substance  of  requirements.  In 
Amendment  No.  3,  NASD  amended  its 
filing  to  state  that  NASD  would  make 
the  rule  changes  effective  on  -the  date 
approved  by  the  Commission. 


"'In  approving  the  proposal  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f) 

'•  15  U.S.C.  780(b)(6). 
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The  Commission  believes  that  these  VII.  Conclusion  through  its  wholly  owned  subsidiary 

amendments  merely  serve  to  clarifv  p„r  ,hi.  foregoing  reasons  the  ^^'^  Equities,  Inc.  ("PCXE").  filed  with 

certain  provisions  of  the  propose.!  rules,  c.ininissinn  finds  that  the  proposed  ^^^^  Securities  and  Exchange 

and  make  technical  changes  that  .in  not  ^ule  .  hange.  as  amended,  is  consistent  Commission  ("Commission  )  the 

raise  substantive  issues.  Accordingly.  ^ith  the  requirements  of  the  Act  and  the  pr"P"sed  rule  change  as  described  in 

the  Commission  believes  that  there  is  rules  an.i  regulations  thereunder.  ^«"i«J'  "  ^"^  '"  below,  which  Items 

good  cause,  consistent  with  Section  n  Is  Thrrt-forf  Ordered,  pursuant  to  have  been  prepared  by  the  Exchange. 

19(b)  of  the  Act,'"  to  approve  Section  19(b)(2)  of  the  Act,'"  that  the  t^"  October  11,  2002,  the  PCX  amended 

Amendment  Nus.  2  and  J  on  an  proposed  rule  change  (SR-NASD-2002-  ^^e  proposal. '  The  Exchange  filed  the 

accelerated  basis.  40)  as  amended,  is  approved.  proposal  pursuant  to  Section  19(b)(3)(A) 

\  ofthe  Act,''andRuiel9b-^(f)(6)'"' 

VI.  Solicitation  of  Comments  ^   r  thn  c;.,mmission,  in  the  Div.s.nn  .,  thereunder,  which  renders  the  proposal 

,  ,        ,    ,  ■       4  J.  .1      .    ^,  effective  upon  riling  With  the 

Interested  persons  are  invited  to  ,iiithi)rit\    "  ■■        tl    /- 

,      ^        4»      J  .  „j  .,  .,  .,  ..    ,      .  Commission.  The  Commission  is 

submit  written  data,  views  and  Margaret  li.  Mcl-arland,  ,,.  ,.      ^,.         ..      .     ■   i-   •. 

.  i„     ,M  '^  publishing  this  notice  to  solicit 

arguments  concerning  Amendment  Nos.  OepuU  S.crHun  comments  on  the  proposed  rule  change. 

2  and  3,  mcluding  w-hether  thev  are  ^y^  d,,,,  0.-26781  F,l,..i  H)-21^2;  8:45  am)  ^,  amended,  from  interested  persons 

consistent  with  the  Act.  Persons  making  ^^^^  ^^^  8o,(m)i-p 

written  submissions  should  file  six  ^^^  I.  Self-Regulatory  Organization's 

copies  thereof  with  the  Secretary,  Statement  of  the  Terms  of  Substance  of 

Securities  and  Exchange  Commission,  SECURITIES  AND  EXCHANGE  the  Proposed  Rule  Change 

^'f  Tttn'r-  ^  ■  ,Vif '^'"vf '""•  °^  ■  COMMISSION  ^he  PCX,  through  PCXE.  proposes  to 

20549-0609.  Copies  of  the  submission,                                                               „      ^ ,.,    ..    ;          ,^,    ,    r,/^„,i^„^ 

,,      ,              4             .         .       II        ..  fRelease  No.  34-46662;  Fie  No.  SR-PCX-  modify  its  fee  schedule  tor  services 

all  subsequent  amendments^  all  written  i»^^^        ^**-«**>  ^^  ^^  ^^  ^^j^^^^ ,  ^^^ 

statements  with  respect  to  the  proposed  Sponsored  Participants  ^  on  the 

rule  change  that  are  filed  with  the  Self-Regulatory  Organizations;  Notice  Archipelago  Exchange,  the  equities 

Commission,  and  a  1  written  q,  p,„ng  gnd  Immediate  Effectiveness  trading  facility  of  PCXE.  Specifically. 

communications  relating  to  the  ^^  Proposed  Rule  Change  and  the  Exchange  proposes  to  amend  its 

proposed  rule  change  between  the  Amendment  No.  1  by  the  Pacific  market  data  revenue  sharing  program  for 

Commission  and  any  person  other  than  Exchange,  Inc.  To  Amend  a  Market  Tape  A  securities  «  traded  on  the 

those  that  may  be  withheld  from  the  ^ata  Revenue  Sharing  Program  for  Exchange.  The  text  of  the  proposed  rule 

public  in  accordance  with  the  certain  Transactions  on  the  PCX  In  change  is  below.  Proposed  new 

provisions  of  5  U.S.C.  552,  will  be  j^^  ^  Securities  language  is  in  italics:  proposed 

available  for  inspection  and  copying  at  deletions  are  in  brackets 

the  Commission's  Public  Reference  ( )<  tdber  1 5.  2t)02. 

Room.  Copies  of  such  filing  will  also  be  Pursuant  to  Section  19(b)(1)  of  the  Schedule  of  Fees  and  Charges  for 

available  for  inspection  and  copying  at  Securities  Exchange  Act  of  1934  Exchange  Services 

the  principal  office  of  the  Exchange.  All  ("Act").' and  Rule  19b-^  thereunder,-  ,         .         .         ♦         » 

submissions  should  refer  to  File  No.  notice  is  hereby  given  that  on 

SR-NASD-2002-40  and  should  be  September  30,  2002.  the  Pacific  Archipelago  Exchange:  Other  Fees  and 

submitted  by  November  12,  2002.  Exchange.  Inc.  ("PCX"  or  "Exchange"),  Charges 

Market  Data  Revenue  Sharing  Credit 
Tape  A  Securities 

Liquidity  Provider  Credit  ■iO"'o  tape  revenue  credit  per  qualifying  trade  (applicable  to  limit  or- 
ders that  are  residing  in  the  Book  and  that  execute  against  in- 
bound marketable  orders). 

Directed  Order •^0%   tape  revenue  credit  per  qualifying  trade  (applicable  to  any 

market  maker  that  executes  against  a  Directed  Order  within  the 
Directed  Order  Process,  as  defined  in  PCXE  Rule  7.37(a)}. 

Cross  Order 40%   tape  revenue  credit  per  qualifying   trade  (applicable   to  anv 

Cross   Order,   as   defined   in   PCXE  Rule   7.31(sl.    where   the  ETP 
Holder  or  Sponsored  Participant  represents  all  of  one  side  of  the 
transaction  and  all  or  a  portion  of  the  other  side). 
Tape  B  Securities: 

Liquidity  Provider  Credit  50%  tape  revenue  credit  per  qualifying  trade  (applicable  to  limit  or- 
ders that  are  residing  in  the  Boolt  and  that  execute  against  in- 
bound marltetable  orders  |in  Tape  .^  or  B  securities)). 

Directed  Order  50%  tape  revenue  credit  per  quaHfving  trade  (applicable  to  any  mar- 
ket maker  that  executes  against  a  Directed  Order  |in  a  Tape  A  or  B 
secuntyl  within  the  Directed  Order  Process,  as  defined  in  PCLXE 
Rule  7.37(a)) 


M5  U.S.C  78s(b). 

"IS  U.S.C.  78s(b)(2l 

i"17CFR200.30-3(a)(12|. 

'  15  U.S.C   78s(b)m. 

M7(:FR  240  iqb-4 

J  S*^p  October  10.  2002  lettur  from  Peter  D.  BItxjm, 
Rejjulalorv  Polltv,  K^,  In  loseph  Morra,  Special 
Counsel,  Division  of  .Vtaxket  Regulation 


("Division"),  CdimmssMii  I    AriicniliiU'iil  \ii    1    I   In 
.^m^!^(lInKllt  No   1.  ttie  P<;X  prnvnted  d  ni-w  t.xhibit 
A  thai  rt^places  in  its  enliretv  thn  text  of  iho 
proposed  niie  that  was  mc  iiided  in  the  ori^iiiHi 
filing   l-or  piirjiosHs  of  (;al<  iilrttinn  the  60-dav 
abrogation  period,  the  Commission  i  onsiders  the 
period  to  have  lommenceil  on  t)<  tober  1 1 .  2002,  the 
dale  that  the  \'i.\  filed  .Amendment  .No.  1. 
*  15  U.S  C  78s(b)lJ)lA) 


■  17  CKR  240  mt)-^in(6) 

"Sep  K:XF.  Rule  1  Kii) 

"  ,\  "Sponsored  Parlii  ipant"  is  "a  person  which 
has  entered  into  a  spimsnrship  arrangement  with  a 
Sponsoring  fl'P  Holder  pursuant  to  |[H;XK|  Rule 
7  29  ■■  .See  CCXK  Rule  1  lltll 

"Tape  .A  se.  unties  ini  lude  sec  urilii's  that  are 
listed  for  trading  on  the  New  York  Stock  Kx.  hange. 
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Cross  Order  ^0%   tape  revenue  credit   per  qualifying  trade   (applic  abh-  to  anv 

Cross  Order,  as  defined  in  PCXE  Rule  7.;n(s).  where  the  ETP 
Holder  or  Sponsored  Participant  represents  all  of  one  side  of  the 
transaction  and  all  or  a  portion  of  the  other  side  |in  a  Tapf»  .\  or  B 
security). 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  its  proposal  and 
discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  The 
PCX  has  prepared  suimnaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  PCX,  through  PCXE,  proposes  to 
amend  its  fees  charged  to  ETP  Holders 
and  Sponsored  Participants  (collectively 
"Users")  that  access  the  ArcaEx  trading 
facility  by  amending  its  program  for 
sharing  with  Users  market  data  revenue 
derived  ft'om  transactions  in  Tape  A 
securities. 

Background 

On  May  28,  2002,  the  Exchange  filed 
with  the  Commission  a  proposed  rule 
change  to  implement,  on  a  pilot  basis 
through  June  28,  2002,  a  mechanism  for 
sharing  market  data  revenue  with  Users 
on  ArcaEx. 3  The  proposed  rule  change 
became  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.i"  and  the 
PCXE  implemented  the  program  on  June 
1.  2002.  On  June  27,  2002,  the  Exchange 
filed  with  the  Commission  a  proposed 
rule  change  to  extend  the  market  data 
revenue  pilot  program  through  August 
30.  2002."  On  July  2,  2002,  the 
Commission  summarily  abrogated  the 
PCX's  proposed  rule  change  and  certain 
proposed  rule  changes  of  the  National 
Association  of  Securities  Dealers,  Inc. 
and  the  Cincinnati  Stock  Exchange 
relating  to  market  data  revenue 
sharing, '2  Accordingly,  after 


consultation  with  Commission  staff,  on 
July  9,  2002,  the  PCX  filed  with  the 
Commission  a  proposed  rule  change  to 
reinstate  its  market  data  revenue  sharing 
program,  and  to  reduce  the  level  of  the 
transaction  credits  paid  to  Users  with 
respect  to  transactions  in  issues  listed 
on  the  American  Stock  Exchange  [i.e. 
"Tape  B"  securities)." 

On  August  7.  2002.  the  PCX 
established  a  market  data  revenue 
sharing  program  for  certain  transactions 
in  Tape  A  securities. '•*  With  the  instant 
proposed  rule  change,  the  Exchange 
proposes  to  amend  that  program  by 
reducing  the  level  of  the  transaction 
credits  paid  to  Users  with  respect  to 
transactions  in  such  issues.  Under  the 
program,  the  Exchange  will  share  a 
portion  of  its  gross  revenues  derived 
fi-om  market  data  fees  with  (i)  Any  User 
that  provides  liquidity  in  a  Tape  A 
securities  by  entering  a  resting  limit 
order  into  the  ArcaEx  Book  that  is  then 
executed  against  an  incoming 
marketable  order  within  the  Display 
Order,  Working  Order,  or  Tracking 
Order  processes;  (ii)  any  Market  Maker 
that  executes  against  a  Directed  Order  in 
a  Tape  A  security  within  the  Directed 
Order  Process;  ^^  and  (iii)  any  User  that 
represents  all  of  one  side  and  all  or  a 
portion  of  the  other  side  of  a  Cross 
Order  ^^  execution  in  a  Tape  A  security. 
Arty  User  that  meets  these  requirements 
will  receive  a  40%  tape  revenue  credit 
per  qualifying  transaction  that  is 
reported  over  the  Consolidated  Tape 
Association's  ("CTA")  Tape  A  Network. 
The  proposed  tape  revenue  credit  is 
intended  to  create  additional  incentives 


■'  See  Securities  Exchange  Act  Release  No.  46070 
dune  12,  2002),  67  FR  42089  dune  20,  2002)(SR- 
H(:X-2002-28). 

'"15  U.S.C.  78s(b)l3)(A). 

"  Spp  SR-PC:X-2002-37. 

'^See  Securities  Exchange  Act  Release  No.  46159 
(July  2,  2002),  67  FR  45775  duly  10,  2002)(File  Nos, 
SR-PCX-2002-37,  SR-NASD-2002-61,  SR-NASD- 


2002-68.  and  SR-C.SE-2002-Oei)((lrdcr  of  Suminarv 
Abrogation). 

■'See  .Si'curities  Exchange  Act  Release  No.  462i):t 
(August  1.  20021,67  FR5i;n4  (August  7,  2002)(SR- 
PCX-2002-12). 

'■'SR-PCX-2002-56. 

'''The  Directed  Order  Process  is  the  first  step  in 
the  ArcaEx  execution  algorithm.  Through  this 
Process.  I  'sers  may  diri^ct  an  order  to  a  Market 
Maker  with  whom  they  have  a  relationship  an.i  the 
Market  Maker  may  execute  the  order.  To  access  this 
process,  the  User  must  submit  a  Directed  Order, 
which  is  a  market  or  limit  order  to  buy  or  sell  that 
has  been  directed  to  the  parti,  ular  market  maker  b\ 
the  User.  See  Pt;XE  Rule  7.37(a)  (description  of 
"Directed  Order  Process"). 

'I' A  Cross  Order  is  defined  as  a  two-sided  order 
with  instructions  to  match  the  identified  buy-side 
with  the  identified  sell-side  at  a  specified  price  (the 
cross  price),  subject  to  price  improvement 
requirements.  See  PCXE  Rule  7.31  (s). 


to  market  participants  to  provide 
liquidity  on  the  ArcaEx  facility.'' 

2.  Statutory-  Basis 

The  Exchange  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)  of  the  Act,'"  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5), '^  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulator}-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 


'"Although  the  PCX  .  harailerizi'd  the  iiist.iiil 
jiroposed  rule  .  hange  as   ■reiiislating'   its  market 
data  re\  eiiue  sharing  program  lor  Tape  A  securities, 
ihe  Coninussion  notes  th.il  the  PCX's  lape  A  mark.M 
data  revenue  sharing  program  uas  not  terminate.! 
h\  the  PCX's  d.'iision  to  withdraw  SR-PCX-2002- 
56  and  simultaneouslv  file  the  Instani  proposed 
rule  ihange,  Si-t-  September  27.  20(12  letter  from 
Peter  D,  Bloom,  Director.  Polu>  [)eM'lo|)ment. 
Regulatory  Poli.v.  PCX.  to  Nan.  \  Sanow.  .Assistant 
Director.  Division.  Commission.  As  a  result,  the 
PCX  agreed  to  re-.:haractenze  the  instant  filing  as 
"amending"  its  market  data  revenue  sharing 
program  for  Tape  A  se.  urities  O.  lober  10.  2002 
telephone  conversati.m  between  Pi'ler  IX  Bloom. 
Regulator)  Policy.  Pt;X.  and  losepli  Morra.  Special 
(Counsel.  Division.  Commission 

'"15  U.S.C;,  7Bf(b), 

'"]5U,S,C,  78f(b)(5). 
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mav  designate,  it  has  become  effective 
pursuant  to  Section  19|b)(3)(A)  of  the 
Act  -"  and  Rule  iqb-t(f)(6) 
thereunder.-'  At  any  time  within  60 
davs  of  the  Tding  of  the  proposed  nde 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  asked  the  Commission 
to  waive  the  five-day  pre-filing  notice 
requirement  and  the  30-day  operative 
deiav  The  Commission  believes  such 
waiver  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
Commission  notes  that  the  PCX's  market 
data  revenue  sharing  program  for  Tape 
A  securities  is  substantially  similar  to 
Nasdaq's  program.-'-  For  these  reasons, 
the  Commission  designates  the  proposal 
to  be  effective  and  operative  upon  filing 
with  the  Commission.-^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act  Persons  making 
written  submissions  should  file  si.x 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N\V.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  tbe  PCX.  Ail 
submissions  should  refer  to  file  number 
SR-PCX-2002-61  and  should  be 
submitted  bv  November  12.  2002. 


■""15  U.S.C,  78s(h|(:l)(.^). 

^'  17C;FR  240  iyb-4(f)(6|. 

--  See  Securities  Exchange  .Act  Release  Nu  46551 
(September  25.  2002).  67  FR  61705  (October  1, 
2002)  (SR-NASD-2002-in)  (amending  NASD  Rule 
7010(c:)(2)) 

"  For  purposes  only  of  acceleratini;  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  ihe  proposed  rule  s  imp<i(  t  on 
efficiencv.  competition,  and  capital  formation   15 
L'.S  C   78c(fl 


For  the  Commission,  by  the  Division  of 
Market  Reguiatinn.  pursuant  to  delegated 
.nillinritv  -■* 

Man>arel  H.  McFarland, 
Drfjtitv  St'crftarw 
IKK  [)(!(    02-2H785  Filed  10-21-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46661;  File  No.  SR-PCX- 
2002-63]  J 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  To  Amend 
Its  Clearly  Erroneous  Policy 

October  1.1.  J002 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder, - 
notice  is  hereby  given  that  on 
September  23,  2002,  the  Pacific 
Exchange,  Inc.  ('PCX  "  or  "Exchange  "), 
filed  with  the  Securities  and  Exchange 
Commission  (■"C^ommission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  1,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Elxchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self- Regulatory  Orgamzation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  through  its  wholly 
owned  subsidiary  PCX  Equities,  Inc. 
( "PCXE"  or  "Corporation"),  proposes  to 
amend  PCXE  Rule  7.11(d)  to  confer 
authority  on  a  PCXE  officer  designated 
bv  the  Corporation  who,  in  addition  to 
the  Chief  Executive  Officer  and 
President,  may  nullify  transactions  or 
modify  their  terms  arising  out  of  ciny 
disruption  or  malfunction  in  the 
Ar«:hipelago  Exchange  ("ArcaEx ') 
trading  system,  the  equities  trading 
facility  of  PCXE.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized.  Proposed 
deletions  are  in  [brackets). 


PCX  Equities,  Inc. 

Rule? 

Equities  Trading;  Clearly  Erroneous 
Policy 

Rule  7  ll(a)-(c) — No  change. 
(d)  System  Disruption  and 
Malfunctions.  In  the  event  of  any 


•■'17CFR  200  JO-3(a)(12) 
'  15  i:  SC.  78s(b)(l) 
■  17CFR240  19b-« 


disruption  or  a  malfunction  in  the  use 
or  operation  of  any  electronic 
communications  and  trading  facilities  of 
the  Corporation,  the  Chief  Executive 
Officer,  (or  the]  President,  or  such  other 
officer  designated  by  the  Corporation 
may  declare  a  transaction  arising  out  of 
the  use  or  operation  of  such  facilities 
during  the  period  of  such  disruption  or 
malfunction  null  and  void  or  modify  the 
terms  of  these  transactions.  Absent 
extraordinary  circumstances,  any  such 
action  of  the  Chief  Executive  Officer, 
[or]  President  or  designated  Corporation 
officer  pursuant  to  this  subsection  (d) 
shall  be  taken  within  thirty  (30)  minutes 
of  detection  of  the  erroneous 
transaction.  Each  ETP  Holder  involved 
in  the  transaction  shall  be  notified  as 
soon  as  practicable,  and  the  ETP  Holder 
aggrieved  by  the  action  may  appeal  such 
action  in  accordance  with  the 
provisions  of  Rule  10.13. 


Rule  10 

Disciplinary  Proceedings;  Hearings  and 
Review  of  Decisions  by  the  Corporation 

Rule  10.13 

(a)  General  Provisions.  This  Rule 
provides  the  procedure  for  persons 
aggrieved  by  any  of  the  following 
actions  taken  by  tbe  Corporation  to 
apply  for  an  opportunity  to  be  heard 
and  to  have  the  action  reviewed.  These 
actions  are: 

(l)-(3) — No  change, 

(4)  The  prohibition  or  limitation  with 
respect  to  access  to  services  provided  by 
the  Corporation,  or  the  access  to 
services  of  any  ETP  Holder  taken 
pursuant  to  the  Bylaws,  or  Rules  or 
procedures  of  the  Corporation;  [or] 

l5)Actions  taken  by  the  Corporation 
pursuant  to  Rule  7.11: 

fej[5|— No  change. 

(7)[&]  Actions  taken  by  the 
Corporation  pursuant  to  Rule  7.23;  or 

l8)[7]—No  change. 

(b)-(m) — No  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Currently,  in  the  event  of  any 
disruption  or  malfunction  in  the  use  or 
operation  of  the  ArcaEx  trading  facility, 
only  the  Chief  Executive  Officer  or 
President  may  declare  a  transaction 
arising  out  of  the  use  of  the  facility 
during  the  period  of  such  disruption  or 
malfunction  null  and  void  or  modify  the 
terms  of  such  transaction.  Absent 
extraordinary  circumstances,  any  such 
action  of  the  Chief  Executive  Officer  or 
President  would  be  taken  within  thirty 
(30)  minutes  of  detection  of  the 
erroneous  transaction.  Each  ETP  Holder 
involved  in  the  transaction  would  be 
notified  as  soon  as  practicable,  and  the 
ETP  Holder  aggrieved  by  the  action 
could  appeal  such  action  in  accordance 
with  the  provisions  of  PCXE  Rule  10.13. 

The  Exchange  is  proposing  to  amend 
PCXE  Rule  7.11(d)  to  confer  authority 
on  a  PCXE  officer  designated  by  the 
Corporation  who,  in  addition  to  the 
Chief  Executive  Officer  and  President, 
may  nullify  transactions  or  modify  their 
terms  arising  out  of  any  disruption  or 
malfunction  in  the  ArcaEx  trading 
system.  This  rule  change  will  provide 
the  PCXE  with  more  flexibility  in 
making  time-sensitive  decisions  in  the 
absence  or  unavailability  of  the  Chief 
Executive  Officer  or  President,  The 
proposed  rule  amendment  parallels 
PCXE  Rule  7, 11(b)  relating  to  executions 
that  are  "clearly  erroneous"  when  there 
is  an  obvious  error  in  the  terms  of  an 
order,  such  as  price,  quantity  or 
identification  of  the  security.  The  rule 
change  also  adds  language  to  Rule  10.13 
regarding  appeals  for  non-disciplinary 
matters  by  clarifying  that  any  ETP 
Holder  aggrieved  by  an  officer's 
determination  under  the  PCXE's 
"Clearly  Erroneous  Policy"  may  appeal 
such  action.  Proposed  Rule  10.13(a)(5) 
reiterates  the  statement  in  Rule  7.11  that 
any  determination  made  by  the 
Corporation  under  this  policy  is  subject 
to  the  provisions  of  Rule  10.13. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  ^  of  the  Act,  in  general,  and 
further  the  objectives  of  Section  6(b)(5),'' 
in  particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 


a  15  U.S.C.  78f(b). 
*  15  U.S.C.  78f(b)(5). 


and  to  remove  impediments  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Cormnission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PCX.  All 
submissions  should  refer  to  File  No. 
PCX-2002-63  and  should  be  submitted 
by  November  12.  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-26786  Filed  10-21-02,  8:45  am) 

BILUNG  CODE  B01(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46660;  File  No.  SR-Phlx- 
2002-50] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Permanent  Approval  of  the 
Pilot  Program  Providing  for  Broker- 
Dealer  Access  to  AUTOM 

October  15.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  -  thereunder, 
notice  is  hereby  given  that  on 
September  18,  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Exchange"  or 
"Phlx")  submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  Ii.  and 
III  below,  which  Items  have  been 
prepared  by  the  Phlx.  On  October  2, 
2002,  Phlx  submitted  Amendment  No.  1 
to  the  proposed  rule  change.  *  On 
October  9,  2002,  Phlx  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.''  The  pp  posed  rule  change,  as 
amended,  has  b(    n  filed  by  the  Phlx  as 
a  "non-controversial"  rule  change  under 


■il7CFR2OO30-3(a)(12) 

'  15  U.S.C,  78s(b)ll) 

-17CFR240.19b-^ 

'  See  letter  from  Richard  Rudolph.  Direttor  and 
Counsel.  Phlx.  to  [ennifer  Colihan.  Division  ol 
Market  Regulation  (■'Division").  Commission  dated 
October  1.  2002.  In  Amendment  No   1.  Phlx 
requested  that  the  filing  be  designated  as  a  non- 
controversial  rule  change  pursuant  to  serlion 
19(b)(3)l.^)  of  the  Act.  In  additum.  the  rule  text  was 
amended  to  reflect  permanent  changes  to  the  rule 
that  were  approved  in  Securities  Exchange  Ac  t 
Release  No.  46296  (August  1 .  20021.  67  FR  52506 
(August  12.  2002)  (SR-Phlx-2002-37)   Finallv.  the 
Exchange  represented  that  sini  e  the 
commencement  of  the  pilot,  it  has  not  experienced 
any  issues  relating  to  capacity  or  its  ability  to 
receive,  route,  and  automatically  execute  orders  for 
the  account(s)  of  broker-dealers  via  Al'TOM 

■*  See  letter  from  Richard  Rudolph.  Director  and 
Counsel.  Phlx.  to  Jennifer  Colihan,  Division, 
Commission,  dated  October  9.  2002.  In  Amendment 
No.  2.  the  rule  text  was  amended  to  accurately 
reflect  the  text  that  was  approved  on  a  pilot  basis 
See  Securities  Exchange  Act  Release  .No  45758 
(April  15,  2002),  67  FR  19610  (April  22,  2002)  (SR- 
Phlx-2001-40). 
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Rule  19b-4(f)(6)  '■  under  the  Act.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phl.x  proposes  to  adopt,  on  a 
permanent  basis.  Exchange  Rules 
1080(b)(i)(C)and  1080(b)(ii)  and 
Commentary  .05  to  Rule  1080. 
Philadelphia  Stock  Exchange 
Automated  Options  Market  (Al'TOM) 
and  Automatic  Execution  System 
(AUTO-X)."  The  rules  had  previously 
been  approved  on  a  six-month  pilot 
basis  (the  "pilot"). ^  The  pilot. 
scheduled  to  expire  on  October  13, 
2002.  permits  access  to  AUTOM.  the 
Exchange's  electronic  options  order 
routing,  delivery,  execution  and 
reporting  system,  to  off-floor  broker- 
dealers,  and  allows  the  automatic 
execution  of  eligible  broker-dealer 
orders  on  an  issue-by-issue  basis. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phlx  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission. 
PhLx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended,  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
Phlx  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements 


"•  17  CFR  240  19b-«in(6)  For  purposes  of 
calculating  the  60-day  period  within  which  the 
(^mmission  may  summarily  abroj^ate  the  proposed 
rule  change  under  section  I9(b)(3)(f:)  of  the  Act.  the 
Commission  considers  that  period  to  commence  on 
October  q.  2002.  the  date  the  Phlx  filed  .^mendme^t 
No.  2   See  15  U  S  C   78s(bl(3)(C). 

*  AUTOM  is  the  Exchange  s  electronic  order 
deliverv.  routing,  execution  and  reporting  system, 
which  provides  for  the  automatic  entry  and  routing 
of  pquitv  option  and  index  option  orders  to  the 
Exi  hange  trading  floor  Orders  delivered  through 
.AL'TOM  mav  be  executed  manually,  or  certain 
orders  are  eligible  for  Al.'TOM's  automatic 
execution  feature.  AL'TO-X.  Equity  option  and 
index  option  specialists  are  required  bv  the 
Exchange  to  participate  in  AL'TOM  and  its  features 
and  enhancements  Option  orders  entered  by 
Exchange  members  into  .ALITOM  are  routed  to  the 
apfirupridte  specialist  unit  on  the  Exchange  trading 
floor 

'See  Secunties  Exchange  Act  Release  No.  45758 
(April  15.  20021.  67  FR  19610  (April  22.  20021  (SR- 
Phlx-2001-401 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutor\'  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  off-floor  broker- 
dealers,  on  a  permanent  basis  and 
subject  to  certain  restrictions  designed 
to  ensure  the  maintenance  of  a  fair  and 
orderlv  market,  to  have  electronic  access 
through  AUTOM  to  the  specialist's  limit 
order  book  and  the  Exchange's 
automatic  execution  system  ("AUTO- 
X"]'^  The  Exchange  is  proposing 
permanent  approval  of  the  proposed 
rule  change  to  remain  competitive,  and 
to  improve  the  efficiency  with  which 
orders  for  the  account(s)  of  broker- 
dealers  are  currently  executed.  The 
Exchange  believes  that  providing 
broker-dealers  with  access  to  the 
specialist's  limit  order  book  and 
automatic  executions  would  promote 
more  efficient  and  expeditious 
execution  of  broker-dealer  orders  than 
under  the  prior  Exchange  practice  of  re- 
routing to  a  F'loor  Broker  booth.  Under 
the  prior  Exchange  practice,  such  orders 
were  represented  in  the  crowd  by  a 
Floor  Broker  after  such  Floor  Broker's 
receipt  thtireof  ' 

The  Exchange  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  purposes  underlying  the 
Commission  mandate  to  adopt  new,  or 
amend  existing,  rules  that  substantially 
enhance  inctmtives  to  quote 
competitively  and  substantially  reduce 
disincentives  for  market  participants  to 
act  competitively  '"  The  Exchange 
believes  that  providing  broker-dealers 


"The  electronic  "limit  Drder  book"  is  the 
Exchanges  autdinatcd  specialist  limit  order  book, 
which  automatuallv  routes  all  unexecuted  ,M  TOM 
orders  to  the  tiook  and  displays  orders  real-time  in 
order  of  price  time  priority  Orders  not  delivered 
through  Al'TOM  niav  diso  be  entered  onto  the  limit 
order  Ixiok.  Sfe  Exchange  Rule  1080,  Commentarv 
02. 

"Prior  to  the  implementation  of  thi'  pilot, 
incoming  broker-dealer  orders  delivered  via 
AUTOM  weri'  ineligible  for  delivery  to  the 
specialist,  sui  h  that  thev  were  rejected  bv  the 
system  tind  muted  either  to  the  appropnate  Floor 
Broker  Uioth  or  to  the  point  of  origin  of  the  order 
Su(  h  orders  were  either  represented  by  the 
appropriate  Floor  Broker  on  the  Exchange  or 
rerouted  t(j  the  originating  broker  or  dealer. 

'"The  Exchange  iKjtes  that  on  September  11. 
2(XX),  the  Commission  issued  an  order,  which 
requires  the  Exchange  (as  well  ds  the  other 
respondent  options  exchanges.  American  Stock 
Exchange  Ll.t!,  Chicago  Board  Options  Exchange, 
Inc  (  'CBOE'l.  and  Pacific  Exchange.  Inc  1  to 
implement  certain  undertakings  See  Order 
Instituting  Pviblii  .\ilministrative  Proceedings 
Pursuant  to  StM  tion  lllhK  1 1  of  the  .Securities 
Exchange  Act  of  1934.  Making  Findings  and 
Imposing  Remedial  .Sanctions.  Securities  Exchange 
Act  Release  No  43268  (September  11.  2000)  and 
Administrative  Prmeeding  File  3-10282 


with  access  to  the  specialist's  limit 
order  book  and  the  Exchange's  AUTO- 
X  system  should  eliminate  any  actual  or 
perceived  technological  advantage  the 
specialist  may  have  respecting  access  to 
the  limit  order  book. 

The  proposal  would  permit  certain 
off-floor  broker-dealer  limit  orders  to  be 
eligible  for  entry  into  AUTOM. 
Generally,  off-floor  broker-dealer  limit 
orders  up  to  200  contracts,  depending 
on  the  option,  would  be  eligible  for 
AUTOM  order  delivery  on  an  issue-by- 
issue  basis,  subject  to  the  approval  of 
the  Options  Committee.  The  Options 
Committee,  however,  may  determine  to 
increase  the  eligible  order  delivery  size, 
on  an  issue-by-issue  basis.  The 
proposed  rule  change  provides  that  the 
following  types  of  off-floor  broker-dealer 
limit  orders  are  eligible  for  AUTOM: 
dav.  GTC,  simple  cancel,  simple  cancel 
to  reduce  size  (cancel  leaves),  cancel  to 
change  price,  cancel  with  replacement 
order.  The  purpose  of  this  provision  is 
to  ensure  that  off-floor  broker-dealers  do 
not  have  an  actual  or  perceived 
disadvantage  respecting  on-floor 
specialists  and  registered  options 
traders  ("ROTs"). 

Proposed  Commentary  .05  would 
establish  certain  conditions  and 
restrictions  on  the  use  of  AUTOM.  as 
explained  further  below.  First,  the 
proposed  rule  states  that  orders  for  the 
account(s)  of  off-floor  broker-dealers 
must  be  represented  on  the  Exchange 
floor  by  a  floor  member.  The  proposed 
rule  contemplates  that  such  a  floor 
member  may  be  a  floor  broker  or  the 
specialist.  The  Exchange  believes  that 
the  proposed  rule  change  sfiould  result 
in  more  orders  being  handled 
electronically  (as  opposed  to  the 
previous  practice  of  causing  broker- 
dealer  orders  to  be  handled  manually), 
thereby  enhancing  the  audit  trail  for 
broker-dealer  orders.  Second,  the 
proposed  rule  provides  that  off-floor 
broker-dealer  orders  delivered  via 
AUTOM  shall  be  for  a  minimum  size  of 
one  (1)  contract. 

Third,  proposed  Commentary  .05 
states  that  the  restrictions  and 
prohibitions  concerning  electronically 
generated  orders  and  off-floor  market 
makers  set  forth  in  Exchange  Rules 
1080(i)  and  (j)  apply  to  orders  entered 
for  the  account(s)  of  off-floor  broker- 
dealers.  Exchange  Rule  1080(i)  prohibits 
members  from  entering,  permitting,  or 
facilitating  the  entry  of,  orders  into 
AUTOM  if  those  orders  are  created  and 
communicated  electronically  without 
manual  input  [i.e..  order  entry  by  public 
customers  or  associated  persons  of 
members  must  involve  manual  input 
such  as  entering  the  terms  of  an  order 
into  an  order-entry  screen  or  manually 
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selecting  a  displayed  order  against 
which  an  off-setting  order  should  be 
sent)." 

Rule  1080(j)  prohibits  members  from 
entering,  or  facilitating  the  entry  of,  into 
AUTOM,  as  principal  or  agent,  limit 
orders  in  the  same  options  series  from 
off  the  floor  of  the  Exchange,  for  the 
account  or  accounts  of  the  same  or 
related  beneficial  owners,  in  such  a 
maimer  that  the  off-floor  member  or  the 
beneficial  owner(s)  effectively  is 
operating  as  a  market  maker  by  holding 
itself  out  as  willing  to  buy  and  sell  such 
options  contract  on  a  regular  or 
continuous  basis. '^ 

Fourth,  proposed  Commentary  .05 
provides  that  off-floor  broker-dealer 
limit  orders  entered  via  AUTOM 
establishing  a  bid  or  offer  may  establish 
priority,  and  the  specialist  and  crowd 
may  match  such  a  bid  or  offer  and  be 
at  parity,  subject  to  the  yield  provisions 
of  Exchange  Rule  1014.  The  proposed 
rule  change  provides  that  the  specialist 
and  any  other  ROT  then  in  the  trading 
crowd  may  match  an  off-floor  broker- 
dealer's  bid  or  offer.  The  Exchange 
believes  that  allowing  a  specialist  or 
ROT  to  match  an  off-floor  broker- 
dealer's  order,  and  thus  be  on  parity, 
would  preserve  the  important 
affirmative  market-making  obligations  of 
specialists  and  ROTs. 

Fifth,  the  proposed  rule  change 
provides  that  off-floor  broker-dealer 
limit  orders  that  are  eligible  for 
execution  via  AUTO-X  entered  via 
AUTOM  for  the  account(s)  of  the  same 
beneficial  owner  may  not  be  entered  in 
options  on  the  same  underlying  security 
more  frequently  than  every  15 
seconds,"  The  purpose  of  this 
provision  is  to  remain  consistent  with 
recently  adopted  Exchange  rules  that 
include  such  a  15-second  restriction 
against  orders  entered  via  AUTOM  for 
the  account(s)  of  the  same  beneficial 
owner  in  options  on  the  same 
underlying  security  more  frequently 
than  every  15  seconds.^* 


' '  See  Securities  Exchange  Act  Release  No.  43376 
(September  28.  2000),  65  FR  59488  (October  5, 
2000)  (SR-Phlx-00-79), 

'-  See  Securities  Exchange  Act  Release  No.  43939 
(February  7,  2001).  66  FR  10547  (February  15.  2001| 
(SR-PhU-01-05). 

"Recently,  the  Exchange  filed  proposed 
amendments  to  this  provision  that  would  provide 
that  the  Options  Committee  may,  on  an  issue-by- 
issue  basis,  determine  to  permit  the  entry  of  such 
multiple  orders  upon  the  request  of  the  specialist 
registered  in  the  issue.  Such  permission  shall  not 
exempt  Order  Entry  Firms  and  Users  from  any  other 
provision  in  this  Rule,  including,  without 
limitation,  the  prohibition  against  unbundling  in 
Phlx  Rule  1080(b)(iv);  the  prohibition  against  the 
entry  of  electronically  generated  orders  in  Phlx  Rule 
1080(1);  and  the  prohibition  against  effectively 
operating  as  a  market-maker  from  off  floor  in  Rule 
1080(i),  See  SR-Phlx-2002-^0. 

'*  See  Exchange  Rule  1080(c)(ii). 


Finally,  the  proposal  also  allows  off- 
floor  broker-dealer  limit  orders  to  be 
executed  automatically,  on  an  issue-by- 
issue  basis  subject  to  the  approval  of  the 
Exchange's  Options  Committee,  via 
AUTO-X,  which  is  the  automatic 
execution  feature  of  AUTOM.  The 
Exchange  believes  that  this  should 
enable  the  Phlx  to  be  competitive  with 
other  options  exchanges  that  allow 
automatic  executions  for  broker-dealer 
orders  by  assuring  broker-dealers 
sending  their  proprietary  orders  to  the 
Exchange  that  electronic  delivery  and 
execution  of  such  orders  would  not  be 
interrupted. 

The  proposed  rule  change  allows  the 
AUTO-X  guarantee  for  off-floor  broker- 
dealer  limit  orders  to  be  for  a  different 
number  of  contracts,  on  an  issue-by- 
issue  basis,  than  the  AUTO-X  guarantee 
for  public  customer  orders,  subject  to 
the  approval  of  the  Options 
Committee. IS  In  August.  2002,  however, 
the  Commission  approved  proposed 
changes  to  the  rule  that  require 
specialists  to  guarantee  automatic 
executions  for  off-floor  broker-dealer 
orders  for  a  minimum  of  10  contracts  in 
Top  120  options. i*^  The  Exchange 
believes  that  these  provisions  are 
consistent  with  the  recently  expanded 
Quote  Rule  1^  and  recently  adopted 
Exchange  Rules  that  allow  different  firm 
size  guarantees  for  customers  than  for 
broker-dealers.^** 

The  proposed  rule  change  provides 
that  AUTO-X  eligible  off-floor  broker- 
dealer  limit  orders  may  be  eligible  for 
automatic  execution  via  the  Exchange's 
National  Best  Bid  or  Offer  ("NBBO") 
Step-Up  Feature.  1^  Engagement  of  the 
NBBO  Step-Up  Feature  is  not 
mandatory  for  off-floor  broker-dealer 
orders,  but  rather  may  be  engaged  on  an 
issue-by-issue  basis  (subject  to  the 
approval  of  the  Options  Committee). 

The  Exchange  represents  that,  since 
the  commencement  of  the  pilot,  it  has 
not  experienced  any  issues  relating  to 
capacity  or  its  ability  to  receive,  route, 
and  automatically  execute  orders  for  the 
account(s)  of  broker-dealers  via 
AUTOM. 


'''The  Exchange  believes  that  this  amended 
provision  should  result  in  a  larger  number  of 
AlITO-X  eligible  orders  delivered  electronically  to 
the  Exchange 

"'  See  Securities  Exchange  .^ct  Release  No.  46296 
(August  1.  2002).  67  FR  52506  (August  12.  2002) 
(SR-Phlx-2002-37). 

"17CFR  240.11Acl-l. 

'"See  Exchange  Rule  1082. 

'"The  NBBO  Step-l'p  Feature  automatically 
executes  eligible  orders  at  the  NBBCJ  when  the 
Exchange's  disseminated  quote  is  inferior  to  the 
NBBO.  For  a  complete  description  of  the  NBBO 
Step-l'p  Feature,  see  Securities  Exchange  Act 
Release  No.  43684  (December  6,  2000),  65  FR  78237 
(December  14.  2000)  (partially  approving  SR-Phlx- 
00-93), 


2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  6(b)  of  the  Act  -"  in  general, 
and  with  section  6(b)(5)  of  the  Act  -' 
specifically,  in  that  it  is  designed  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  protect  investors  and  the  public 
interest  and  promote  just  and  equitable 
principles  of  trade  by  providing  off-floor 
broker-dealers  increased  access  to  the 
specialist's  limit  order  book,  and 
automatic  executions,  which  should 
provide  incentives  for  Phlx  market 
participants  to  quote  competitively,  and 
which  in  turn  should  result  in 
competitive  pricing  and  enhanced 
liquidity  on  the  Exchange  specifically, 
and  in  the  options  markets  in  general. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
impose  any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change,  as  amended,  does  not:  (1) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest:  (2) 
impose  any  significant  burden  on 
competition;  (3)  become  operative  for  30 
days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  and  the  Exchange  provided  the 
Commission  with  WTitten  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  days  prior  to  that  date,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  oftheAct-^- and  Rule  19b- 

4  ^ '  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  -■*  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However.  Rule  19b- 
4(f)(6)(iii) '-'  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 


■^uiSH.S.C.  7Bf(b) 
^•ISL'.S.C.  78f(b)(5) 
"ISL'S.C.  78s(b)|31(A). 
-3  17CFR240  19l)-4 
2M7CFR  240.19l>-4(n(6) 
"  17  CFR  24O,19b-4(0(6)(iii) 
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investors  and  the  public  interest.  The 
Phlx  has  requested  that  the  Conimission 
waive  the  30-day  operative  delay,  hi 
order  to  allow  the  pilot  to  continue  on 
an  uninterrupted  basis,  the  (Commission 
believes  waiving  the  30-day  operative 
date  is  consistent  with  the  protection  of 
investors  and  the  public  interest.  -"'  in 
addition,  the  Commission  notes  that  the 
Exchange  represents  that,  since  the 
commencement  of  the  pilot,  it  has  not 
experienced  any  issues  relating  to 
capacitv  or  its  ability  to  receive,  route, 
and  automaticallv  execute  orders  for  the 
account(sl  of  broker-dealers  via 
AUTOM.  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  on  October 
15,  2002. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  as 
amended,  the  Commission  may 
summarilv  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  m  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.-" 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Strenf,  NVV  . 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  ropving  at 
the  principal  office  of  the  F'hlx 

All  submissions  should  refer  to  F'ile 
No.  SR-PhLx-2002-50  and  should  be 
submitted  bv  November  12.  2002 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  piirsuant  to  delegated 
.iiilhiirilv  -'" 

Man>aret  H.  McFarland. 
Uffiiity  Sfcwtaiy. 
|FR  Doc.  02-2678.3  Filed  10-21-02;  8:45  ara| 
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-"  i-nr  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rules  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(n 

^'  See  note  supra. 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3451] 

State  of  Mississippi;  [Amendment  #1] 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  October  6, 
2002,  the  above  numbered  declaration  is 
herebv  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  September  23,  2002,  and 
continuing  through  October  6,  2002. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
December  2.  2002,  and  for  economic 
injury  the  deadline  is  July  1,  2003. 

(C^dtalog  of  Federal  Domestic  .•\ssistance 
Program  Nos.  59002  and  59008] 

Dated   0<  tober  15.  2002. 
Herfaert  L.  Mitchell. 
Associate  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  02-26833  Filed  10-21-02,  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Notice:  4165] 

30-Day  Notice  of  Information 
Collection;  Form  DS-19,  Passport 
AmerKiment/Validation  Application; 
OMB  Number  1405-0007 

AGENCY:  Department  of  State,  Bureau  of 
(ionsular  Affairs,  Passport  Services. 
action:  Notice. 

summary:  The  Department  of  State  has 
submitted  the  following  information 
c:ollc*ction  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Regular — Extension 
of  a  currcnllv  approved  collection. 

Oris^inatin^  Office:  Bureau  of  Consular 
Affairs.  CA/PPT/FO/FC. 


Title  of  Information  Collection: 
Passport  Amendment  &  Validation 
Application. 

Frequency:  On  Occasion. 

Form  Number:  DS-19. 

Respondents:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
230,912. 

Average  Hours  Per  Response:  'i:?  hr. 
(5  min). 

Total  Estimated  Burden:  19,243. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Margaret  A. 
Dickson.  CA/PPT/FO/FC.  Department  of 
State,  2401  E  Street.  NW.,  Room  H904, 
Washington.  DC  20522,  and  at  202-633- 
2460.  Public  comments  and  questions 
should  be  directed  to  the  State 
Department  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington.  DC  20530,  who 
may  be  reached  on  202-395-3897, 

Dated:  September  30.  2002. 
Florence  G.  Fultz. 

Acting  Deputy  Assistant  Secretary.  Bureau 
of  Consular  Affairs.  Department  of  State. 
[FR  Dor.  02-26854  Filed  10-21-02:  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  4166] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-64,  Statement 
Regarding  a  Lost  or  Stolen  Passport; 
OMB  #1405-0014 

AGENCY:  Department  of  State,  Bureau  of 
Consular  Affairs.  Passport  Services. 
action:  Notice. 


-"17CFK  im  .iO-3(rt)(12) 


SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 


Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  simimarizes  the 
information  collection  proposal  , 
submitted  to  OMB: 

Type  of  Request:  Regular — Extension 
of  a  currenly  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  CA/PPT/FO/FC. 

Title  of  Information  Collection: 
Statement  Regarding  Lost  or  Stolen 
Passport, 

Frequency:  On  Occasion. 

Form  Number:  DS-64. 

Respondents:  hidividuals  or 
Households. 

Estimated  Number  of  Respondents: 
75,000. 

Average  Hours  Per  Response:  1/12  hr.' 
(5  min). 
I        Total  Estimated  Burden:  6,250. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Margaret  A. 
Dickson,  CA/PPT/FO/FC,  Department  of 
State.  2401  E  Street,  NW.,  Room  H904. 
Washington,  DC  20522,  and  at  202-633- 
2460.  Pubhc  comments  and  questions 
should  be  directed  to  the  State 
Department  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20530,  who 
may  be  reached  on  202-395-3897. 

Dated:  September  30,  2002. 
Florence  G.  Fultz, 

Acting  Deputy  Assistant  Secretary.  Bureau 
of  Consular  Affairs.  Department  of  State. 
|FR  Doc.  02-26855  Filed  10-21-02;  8:45  am] 
BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 
[Public  Notice:  4167] 

30-Day  Notice  of  Information 
Collection;  Form  DS-71 ,  Affidavit  of 
Identifying  Witness  (Formerly  Form 
DSP-71);  OMB  Control  Number  1405- 
0088 

agency:  Department  of  State,  Bureau  of 
Consular  Affairs,  Passport  Services. 
ACTION:  Notice. 


Department  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20530.  who 
may  be  reached  on  202-395-3897. 

Dated:  September  30.  2002. 
Florence  G.  Fultz. 

Acting  Deputy  .^f^sistunl  Secrelarw  Bureau 
of  Consular  Affairs.  Department  ot  State. 
IFR  Dor..  02-26856  Filed  10-21-02;  8:45  am) 

BILUNG  CODE  4710-06-P 


SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Regular— Extension 
of  a  currently  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  CA/PPT/FO/FC. 

Title  of  Information  Collection: 
Affidavit  of  Identifying  Witness. 

Frequency:  On  Occasion. 

Form  Number:  DS-71 . 

Respondents:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
120,000. 

Average  Hours  Per  Response:  1/12  hr. 
(5  min). 

Total  Estimated  Burden:  10.000. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Margaret  A. 
Dickson,  CA/PPT/FO/FC.  Department  of 
State,  2401  E  Street,  NW.,  Room  H904, 
Washington,  DC  20522,  and  at  202-633- 
2460.  Public  comments  and  questions 
should  be  directed  to  the  State 


DEPARTMENT  OF  STATE 

[Public  Notice  4169] 

Culturally  Significant  Object  Imported 
for  Exhibition  Determinations; 
"Ceramica  y  Culture:  The  Story  of 
Mexican  and  Spanish  Mayoiica" 

agency:  Department  of  State. 
action:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authoritv  vested  in  me  bv  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.\  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999.  and  Delegation  of 
Authority  No.  236  of  October  19.  1999, 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Ceramica  y  Cultura;  The  Story  of 
Mexican  and  Spanish  Mayoiica," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The  Museum  of 
International  Folk  Art,  from  on  or  about 
November  17,  2002,  to  on  or  about 
September  7,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Orde  F. 
Kittrie,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  t)epartment  of  State, 
(telephone:  202/619-5078).  The  address 
is  Department  of  State.  SA-14,  301  4th 
Street,  SW.,  Room  700,  Washington,  DC 
20547-0001. 

Dated:  Ot:tober  16.  2002. 
Miller  Crouch, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Acting.  Department  ot  State. 
IFR  Dot:.  02-26853  Filed  10-21-02:  8:45  am) 
BILUNG  CODE  4710-08-P 
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DEPARTMENT  OF  STATE 

[Public  Notice:  4150] 

Overseas  Security  Advisory  Council 
(OSAC)  Meeting  Notice;  Closed 
Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
November  13.  14.  and  15.  in 
Washington,  DC..  Pursuant  to  section 
10(d)  of  the  Federal  Advisory 
Committee  Act  and  5  U.S.C.  552b(t  )(1) 
and  (4).  it  has  been  determined  the 
meeting  will  be  closed  to  the  publii: 
Matters  relative  to  classified  national 
security  information  as  well  as 
privileged  commercial  information  will 
be  discussed.  The  agenda  will  include 
updated  committee  reports,  a  world 
threat  overview  and  a  round  table 
discussion  that  calls  for  the  discussion 
of  classified  and  corporate  proprietary/ 
security  information  as  well  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  at 
sensitive  US  Government  and  private 
sector  locations  overseas 

For  more  information  contact  Marsha 
Thurman,  Overseas  Security  Advisory 
Council.  Department  of  State, 
Washington,  DC  20522-1003,  phone: 
202-663-0533 

Dated:  October  2,  2002 
Peter  E.  Bergin, 

Director  of  the  Diplomatic  Security  Service. 

[)f'partment  of  State. 

[FR  D(x    02-2fi8.51  Filed  1O-21-02;  8:45  ami 

BILLMG  CODE  4710-24-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Dockat  No.  WT0i/DS-2S7] 

WTO  Dispute  Settlement  Proceeding 
Regarding  ttie  U.S.  Department  of 
Commerce  Final  Countervailing  Duty 
Determination  Concerning  Certain 
Softwood  Lumt>er  From  Canada 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments 

summary:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  that,  on  August  19, 
2002,  the  United  States  ret;eived  a 
request  from  the  Government  of  Canada 
for  the  establishment  of  a  dispute 
settlement  panel  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  ("WTO  Agreement") 
regarding  the  U.S.  Department  of 
Commerce  ("DOC")  final  countervailing 
duty  determination  concerning  certain 


softwood  lumber  from  Canada.  The 
panel  was  established  on  October  1, 
2002.  (Canada  alleges  that  the  initiation 
and  conduct  of  the  countervailing  duty 
investigation,  the  final  determination, 
the  provision  of  expedited  and 
administrative  reviews,  and  related 
matters  are  inconsistent  with  various 
provisions  of  the  Agreement  on 
Subsidies  and  {^ounter\ailing  Measures 
("SCM  Agreement")  and  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994").  U.STR  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  this  dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  December  1,  2002  to  be  assured 
of  timely  consideration  by  USTR. 

ADDRESSES:  (>omments  should  be 
submitted  (i)  electronically,  to 
FH0048@ustr.gov,  Attn:  "bS257 
Dispute"  in  the  subject  line,  or  (ii)  by 
mail,  to  Sandy  McKinzy,  Monitoring 
and  Enfon:ement  Unit,  Office  of  the 
General  C;ounsel,  Room  122,  Office  of 
the  United  States  Trade  Representative, 
fiOO  17th  Street,  NW  ,  Washington,  DC 
20508.  Attn:  DS257  Dispute,  with  a 
confirmation  copy  sent  electronically  to 
the  e-mail  address  above  or  by  fax  to 
202-395-3640. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amber  L.  (iottle.  Assistant  General 
Counsel.  Office  of  the  United  States 
Trade  Representative,  600  1 7th  Street, 
NW.,  Washington,  DC,  (202)  395-3581. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)  of  the  Uruguay  Round 
Agreements  Act  ("URAA")  (19'U.S.C. 
3537(b)(1)),  USTR  is  providing  notice 
that,  on  August  19,  2002,  the  United 
States  received  a  request  from  the 
Government  of  Canada  for  the 
establishment  of  a  WTO  dispute 
settlement  panel  regarding  the  DOC 
final  countervailing  duty  determination 
concerning  certain  softwood  lumber 
from  Canada.  The  panel  was  established 
on  October  1.  2002. 

Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

The  notice  of  the  DOC  final 
countervailing  duty  determination 
concerning  certain  softwood  lumber 
from  Canada  was  published  in  the 
Federal  Register  on  April  2.  2002.  and 
the  notice  of  the  DOC  amended  final 
determination  was  published  on  May 
22.  2002  The  notices  explain  the  basis 
for  the  DOC's  final  determination  that 
Canada  provides  countervailable 
subsidies  to  the  Canadian  lumber 
industry 


In  its  panel  request,  Canada  describes 
its  claims  in  the  following  manner: 

1.  Initiation  of  the  Investigation 

In  initiating  the  Lumber  A' investigation, 
the  L'nited  Stales  violated  Articles  10,  11.4 
and  32.1  of  the  SCM  Agreement.  Specifically, 
(  ontran,'  to  Article  11.4,  the  initiation  of  the 
LumberlV  investigation  was  not  based  on  an 
objective  and  meaningful  examination  and 
determination  of  the  degree  of  support  for  the 
application  by  the  domestic  mdustr\', 
because  the  "Continued  Dumping  and 
Subsidy  Offset  Act  of  2000"  (CDSOA),  by 
requiring  that  a  member  of  the  U.S.  industry 
support  the  application  as  a  c;ondition  of 
re(  eiving  payments  under  the  CDSOA,  made 
impossible  an  objective  and  meaningful 
examination  of  industry  support  for  the 
application. 

2.  Commerce's  Final  Countervailing  Duty 
Determination 

In  making  the  final  determination,  the 
United  States  acted  inconsistently  with 
Articles  1.  2.  10,  14.  19,  22  and  32  of  the  SCM 
Agreement  and  Article  V'l  of  GATT  1994. 
.'5pecifically: 

(a)  C^ommerce  violated  Articles  10.  19.1, 
19  4  and  32.1  of  the  SCM  .Agreement  and 
Article  VI:3  of  CATT  1994  by  imposing 
countervailing  duties  in  respect  of  practices 
that  are  not  subsidies  because  there  is  no 

"financial  contribution"  by  government. 

Commerce  found  that  Canadian  provincial 
stumf)age  programs  provide  goods  or  servic:es 
and  are.  therefore,  financial  contributions  by 
government  under  Article  1.1(a)  of  the  SCM 
Agreement.  Commerce  erred  in  this  finding. 
Canadian  provincial  srumpage  programs  do 
not  constitute  the  provision  of  goods  or 
services  within  the  meaning  of  Article  1.1(a) 
of  the  SCM  Agreement  and  are  not  "financial 
contributions"  bv  a  government: 

(b)  (Commerce  violated  .Articles  10.  14. 
14(d),  19.1  19.4  and  32.1  of  the  SCM 
.Agreement  and  Article  VI:3  of  GATT  1994  by 
imposing  countervailing  duties  in  respect  of 
prai  tu.es  that  are  not  subsidies  because  there 
IS  no  "benefit  conferred". 

Commerce  erred  by: 

(i)  Determining  and  measuring  the 
adequacy  of  remuneration  for  the  alleged 
provision  of  goods  or  services  in  relation  to 
purported  prevailing  market  conditions  in  a 
country  other  than  the  country  of  provision. 

(ii)  Incorrectly  assessing  and  comparing 
evidence  related  to  those  purported  market 
(  onditions.  and 

(iii)  Rejet:ting  evidence  of  prevailing 
market  conditions  for  the  alleged  good  or 
service  in  question  in  the  country  of 
provision  within  the  meaning  of  Artic;le  14(d) 
of  the  SCM  .Agreement; 

(c)  Commerce  violated  Articles  10.  19.1. 
19.4  and  32.1  of  the  SCM  Agreement  and 
Article  VI;3  of  CATT  1994  by  imposing 
countervailing  duties  in  instances  where  no 
subsidy  exists.  Commen  e  erroneously  and 
impermissibly  presumed  that  an  alleged 
subsidy  passes  through  an  arm's  s-lenglh 
transaction  to  a  downstream  user  of  an  input: 

(d)  Commen;e  violated  .Articles  1.2.  2.1, 
2.4.  10.  19.1.  19  4  and  32.1  of  the  SCM 
.Agreement  by  imposing  countervailing  duties 
where  the  alleged  subsidies  are  not 
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"specific"  within  the  meaning  of  Article  2  of 
the  SCM  Agreement. 

Commerce  erroneously  and  impermissibly 
made  a  finding  of  "specificity", 

(i)  Based  solely  on  the  unsupported  and 
incorrect  assertion  that  only  three  industries 
use  provincial  stumpage,  and 

(ii)  Without  taking  into  account  the  extent 
of  diversification  of  economic  activity  within 
the  jurisdiction  of  the  alleged  granting 
authority; 

(e)  Commerce  violated  Article  19.4  of  the 
SCM  Agreement  and  Article  VI:3  of  GATT 
1994  by  inflating  the  alleged  subsidy  rate 
through  the  use  of  impermissible 
methodologies,  including  by: 

(i)  Calculating  the  alleged  stumpage  benefit 
on  the  basis  of  the  whole  softwood  log,  and 
then  attributing  that  benefit  to  only  a  portion 
of  the  products  produced  from  that  log, 

(ii)  Excluding  relevant  shipments  from  the 
denominator  such  that  the  numerator  and  the 
denominator  of  the  alleged  benefit 
calculation  where  not  congruent, 

(iii)  Allocating  the  total  alleged  stumpage 
benefit  over  a  sales  value  that  had  been 
demonstrated  on  the  record  to  be  inaccurate, 
and 

(iv)  Excluding  from  the  denominator 
shipments  of  companies  demonstrated  to  be 
unsubsidized;  and 

(f)  Commerce  violated  Articles  10,  12,  22 
and  32.1  of  the  SCM  Agreement  and  Article 
X:3(a)  of  GATT  1994  because  the 
investigation  was  not  conducted  in 
accordance  with  fundamental  substantive 
and  procedural  requirements.  In  particular: 

(i)  Commerce  refused  to  accept  or  consider 
relevant  evidence  offered  on  a  timely  basis, 
contrary  to  Article  12.1  of  the  SCM 
Agreement, 

(ii)  Commerce  gathered  and  relied  upon 
information  not  made  available  to  the  parties 
and  not  verified,  contrary  to  Articles  12.2. 
12.3,  12.5  and  12.8  of  the  SCM  Agreement. 

(iii)  Commerce  failed  to  address  significant 
evidence  and  arguments  in  its  determination, 
contrary  to  Article  22.5  (and  Article  22.4  as 
it  relates  to  Article  22.5)  of  the  SCM 
Agreement, 

(iv)  Commerce  failed  to  issue  timely 
decisions  and  to  provide  reasonable 
schedules  for  questionnaire  responses, 
briefings,  and  hearings  contrary  to  Articles 
12.1,  12.2,  12.3  and  22.5  (and  Article  22.4  as 
it  relates  to  Article  22.5)  of  the  SCM 
Agreement,  and 

(v)  Commerce  improperly  applied  facts 
available  to  cooperative  parties,  contrary  to 
Article  12.7  of  the  SCM  Agreement. 
3.  Expedited  and  Administrative  Reviews 

(a)  In  initiating  "expedited  reviews"  with 
respect  to  the  Lumber  FV  investigation,  the 
United  States  has  violated  Articles  10,  19.3, 
19.4  and  32.1  of  the  SCM  Agreement  and 
Article  VI:3  of  GATT  1994  because: 

(i)  Commerce  has  failed  to  ensure  that  each 
exporter  requesting  an  expedited  review  is 
granted  a  review  and  given  an  individual 
countervailing  duty  rate,  and 

(ii)  Commerce's  proposed  methodology  for 
calculating  company-specific  countervailing 
duty  rates  fails  to  properly  establish  an 
individual  countervailing  duty  rate  for  each 
■  exporter  granted  a  review. 


(b)  U.S.  law  specifically  prohibits 
company-specific  administrative  reviews  in 
aggregate  cases.  In  conducting  the  Lumber  IV 
investigation  on  an  aggregate  basis,  the 
United  States  has  therefore  violated  .Articles 
10.  19.3.  19.4,  21.1,  21.2  and  32.1  of  the  SCM 
Agreement  and  Article  VI:3  of  GATT  1994 
because: 

(i)  Commerce  is  prohibited  under  U.S.  law 
from  conducting  company-specific 
administrative  reviews  in  this  (.ase  except  for 
companies  with  zero  or  df  minimis  rates,  and 

(ii)  A  rate  obtained  following  an  aggregate 
administrative  review  will  replace  any 
company-specific;  rales  arrived  at  through  the 
expedited  review  process. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  U.S.  mail,  first  class, 
postage  prepaid,  to  Sandy  McKinzy  at 
the  address  listed  above  or  transmit  a 
copy  electronically  to  FE0048%ustr.gov, 
with  "DS257"  in  the  subject  line.  For 
documents  sent  by  U.S.  mail,  USTR 
requests  that  the  submitter  provide  a 
confirmation  copv,  either  electronically 
or  by  fax  to  202-395-3640.  USTR 
encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

A  person  requesting  that  information 
contained  in  a  comment  submitted  by 
the  that  person  be  treated  as 
confidential  business  information  must 
certify  that  such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person — 

(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 


contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  acxessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1 724  F  Street.  NW.. 
Washington.  DC  20508.  The  public  file 
will  include  nonconfidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  the  U.S. 
submissions  to  the  panel  in  the  dispute, 
the  submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  may  be  made  by 
calling  the  USTR  Reading  Room  at  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friilay. 

Daniel  E.  Brinza. 

Assistant  United  States  Trade  Representative 

far  Monitoring  and  Enforcement. 

|FR  Doc.  02-2(i7Bl  Filed  10-21-02;  8:45  am) 

BILLING  CODE  319(M)1-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-264] 

WTO  Dispute  Settlement  Proceeding 
Regarding  the  U.S.  Department  of 
Commerce  Final  Antidumping 
Determination  Concerning  Certain 
Softwood  Lumber  From  Canada 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  that,  on  September  13, 
2002,  the  United  States  received  a 
request  from  the  Government  of  Canada 
for  consultations  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  ("WTO  Agreement") 
regarding  the  U.S.  Department  of 
Commerce  ("DOC")  final  determination 
of  sales  at  less  than  fair  value  with 
respect  to  certain  softwood  lumber  from 
Canada.  The  panel  request  alleges  that 
the  initiation  of  the  investigation,  the 
conduct  of  the  investigation,  and  the 
final  determination  are  inconsistent 
with  various  provisions  of  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994")  and  the  Agreement  on 
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Implementation  of  Article  VI  of  GATT 
1994.  USTR  invites  written  comments 
from  the  public  concerning  the  issues 
raised  in  this  dispute. 

DATES:  Although  L'STR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  December  1,  2002  to  be  assured 
of  timely  consideration  by  USTR. 

ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR00498@ustrgov.  Attn:   ■DS264 
Dispute"  in  the  subject  line,  or  (ii)  by 
mail  to  Sandy  McKinzy,  Monitoring  and 
Enforcement  Unit.  Office  of  the  Cieneral 
Counsel.  Room  122.  Office  of  the  Untied 
States  Trade  Representative.  600  17th 
Street,  NW  ,  Washington,  DC  2050H. 
Attn;  DS264  Dispute,  with  a 
confirmation  copy  sent  electronically  to 
the  email  address  above  or  by  fax  to 
202-395-3640 

FOR  FURTHER  INFORMATION  CONTACT: 

Amber  L  Cottle.  Assistant  Cieneral 
Counsel.  Office  of  the  United  .States 
Trade  Representative,  600  17th  Street. 
NW..  Washington.  DC  (202)  395-3581 

SUPPLEMENTARY  INFORMATION:  Section 
127(b)  of  the  Uruguay  Round 
Agreements  Act  (  URAA")  (19  U.S.C. 
3537(b)(1))  requires  that  notice  and 
opportunity  for  comment  be  provided 
after  the  United  States  submits  or 
receives  a  request  for  the  establishment 
of  a  WTO  dispute  settlement  panel 
Consistent  with  this  obligation,  but  in 
an  effort  to  provide  additional 
opportunity  for  comment.  USTR  is 
providing  notice  that  consultations  have 
been  requested  pursuant  to  the  WTO 
Dispute  Settlement  Understanding 
("DSU").  If  such  consultations  should 
fail  to  resolve  the  matter  and  a  dispute 
settlement  panel  is  established  pursuant 
to  the  DSU.  such  panel,  which  would 
hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

The  notice  of  the  D(X^  final 
determination  of  sales  at  less  than  fair 
value  with  respect  to  certain  softwood 
lumber  from  Canada  was  published  in 
the  Federal  Register  on  April  2.  2002, 
and  the  notice  of  the  DOC  amended 
frnal  determination  was  published  on 
May  22,  2002.  The  notices  explain  the 
basis  for  the  DOC's  final  determination 
that  certain  softwood  lumber  from 
Canada  is  being  sold,  or  is  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value 


In  its  consultation  request,  Canada 
describes  its  claims  in  the  following 
manner: 

The  measures  it  issue  include  the  initiation 
of  the  investigation,  the  conduct  of  the 
investigation  and  the  Final  Determination 
The  {^ivRrnmenl  of  Canada  considers  these 
measures  and.  in  particular,  the 
determinations  made  and  methodologies 
adopted  therein  by  the  United  States 
Department  of  Commerce  under  authority  of 
the  United  States  Tariff  Act  of  1930.  to 
violate  the  Antidumping  .\greement  and  the 
GATT  1994  (in  particular  Articles  1  and  18.1 
of  the  .^nti  dumping  Agreement  and  Article 
VI  of  the  CATV  U»94)  for.  among  others,  the 
t'jllMWing  reasons 

1    1  he  United  States  Department  of 
t  ommerce  improperly  initiated  the  anti- 
dumping investigation  that  resulted  in  the 
Final  Determination  in  contravention  of 
Article  5  of  the  anti-dumping  Agreement 
(including  Articles  .S.2,  5  3.  5.4  and  5.8)  The 
application  to  initiate  filed  by  the  U.S. 
applicant  failed  to  provide  evidence  of 
dumping,  injury  and  i  ausation  that  was 
reasonably  available,  ini  luding  prices  at 
which  softwood  lumber  was  sold  in  Canada 
As  a  whole,  the  application  did  not  i  ontain 
"suffic  ient  evidence"  to  lustify  the  initiation 
of  an  investigation.  Further,  the  initiation  of 
the  investigation  was  not  based  on  an 
objective  and  meaningful  examination  and 
determination  of  the  degree  of  support  for  the 
application  bv  the  domestic  industry  because 
the  (!onIinued  Dumping  and  Subsidy  Offset 
■Act  of  200U  ICDSd.M.  by  requiring  that  a 
member  of  the  1 ;  S  industry  support  the 
applii  alion  as  a  i  ondition  of  receiving 
payments  under  the  (]DSOA.  made  an 
ob)ective  and  meaningful  examination  of 
industry  support  for  the  application 
impossible 

2.  The  United  .States  Department  of 
Commen  e  improperly  applied  a  number  of 
methodologies  inconsistent  with  ,^^ticle  VI  of 
the  G,\TT  1994  and  Articles  1,  2  (including 
.\rfi(  les  2  1.  2  2.  2  4  and  2.6]  and  9.3  of  the 
Antidumping  .Agreement  as  a  result  of 
improper  and  unfair  comparisons  between 
the  export  price  and  the  normal  value, 
resulting  in  artifii  iai  and/or  inflated  margins 
of  dumping  These  included 

(a)  Keliani  e  on  unrepresentative  home 
mark.el  pru  es  and  improper  determinations 
that  sales  of  the  like  products  in  Canada  were 
not  in  the  ordinary  course  of  trade,  the  effect 
of  which  led  the  Department  of  Commerce  to 
disregard  a  significant  proportion  of  domestic 
sales  of  like  products  (identical  or  similar 
goods)  for  purposes  of  making  price  to  price 
comparisons  and  for  purposes  of  calculating 
profit  in  determining  constructed  values: 

(b)  Failure  to  properly  allo<:ate  costs  in 
calculating  the  cost  of  production  of  the  like 
product  in  C^anada.  including  the  failure  to 
extend  the  value-based  cost  allocation 
methodology  to  take  into  account  differences 
in  lumber  dimension,  the  effei.t  of  which  led 
to  improperly  determining  constructed 
values  and  profit,  distortions  in  the 
application  of  the  sales  below  cost  test,  and 
limiting  the  use  (jf  like  products  for  purposes 
of  making  pru.e  to  price  comparison. 

(c)  .^ppllcatlon  of  the  practice  of  "zeroing", 
the  effect  of  which  was  to  inflate  margins  of 


dumping  and  which,  in  the 
recommendations  and  rulings  of  the  Dispute 
Settlement  Body  in  an  earlier  dispute,  was 
found  to  be  consistent  with  the  Anti- 
dumping Agreement  when  establishing  the 
existence  of  margins  of  dumping; 

(d)  Failure,  when  conducting  comparisons 
tjetween  like  products,  to  make  due 
allowance  for  differences  that  affect  price 
comparability; 

(e)  The  use  of  an  unreasonable  amount  for 
profit  in  the  calculation  of  constructed 
values; 

(f)  Failure  to  apply  a  reasonable  method  in 
calculating  amounts  for  administrative, 
selling  and  general  expenses,  including 
improper  adjustment  to  export  price  and  an 
improper  allocation  of  genral  and 
administrative  expenses  financial  expenses: 
and 

(g)  Failure  to  apply  a  reasonable  method  to 
account  for  by-product  revenues  as  offsets  in 
calculating  cost  of  production. 

3.  The  United  States  Department  of 
Commerce  failed  to  establish  a  clear, 
definitive  and  proper  product  sc:ope  for 
investigation  and  improperly  initiated  and 
pursued  the  investigation  with  regard  to 
certain  products  contrary  to  Articles  5.1,  5.2, 
5.4  and  5.8  of  the  Anti-dumping  Agreement. 
The  Department  of  Commerce  further  failed 
to  give  parties  opportunity  to  defned  their 
interests  in  contravention  of  Article  X:3(a)  of 
the  GATT  1994  and  Article  6  of  the  Anti- 
dumping Agreement  (including  Articles  6.1, 
6.2.  6  4  and  6.9),  by  failing  to  issue  timely 
decisions  and  provide  reasonable  schedules 
for  briefing  and  hearings,  and  to  adequately 
consider  the  representations  of  the  parties. 

Public  Comment:  Requirement  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute.  Persons 
submitting  commems  may  either  send 
one  copy  by  U.S.  mail,  first  class, 
postage  prepaid,  to  Sandy  McKinzy  at 
the  address  listed  above  or  transmit  a 
copy  electronically  to  FH0049@ustr.gov, 
with  "DS264"  in  the  subject  line.  For 
documents  sent  by  U.S.  mail,  USTR 
requests  that  the  submiter  provide  a 
confirmation  copy,  either  electronically 
or  by  fax  to  202-395-3640.  USTR 
encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself  and 
not  as  separate  files. 

A  person  requesting  that  informaiton 
contained  in  a  comment  submitted  by 
that  person  be  treated  as  confidential 
business  information  must  certify  that 
such  informaton  is  business  confidential 
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and  would  not  customarily  be  released 
to  the  public  by  the  submitter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S,C. 
2155(g)(2)),  If  the  submitting  person 
believes  that  information  or  advice  may 
qualify  as  such,  the  submitting  person— 

(1)  Must  so  designate  the  information 

or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room, 
which  is  located  at  1724  F  Street,  NW., 
Washington,  DC  20508.  The  public  file 
will  include  non-confidential  comments 
received  by  USTR  from  the  public  with 
respect  to  the  dispute;  the  U.S. 
submissions  to  the  panel  in  the  dispute, 
%      the  submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
panel;  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  may  be  made  by 
calling  the  USTR  Reading  Room  at  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 

for  Monitoring  and  Enforcement. 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/DS-260] 

WTO  Dispute  Settlement  Proceeding 
Regarding  EC  Provisional  Safeguard 
Measures  Against  Imports  of  Certain 
Steel  Products 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 


providing  notice  that  on  September  16, 
2002,  pursuant  to  a  request  from  the 
United  States,  a  panel  was  established 
under  the  Marrakesh  Agreement 
Establishing  the  World  Trade 
Organization  ("WTO")  to  examine  the 
provisional  safeguard  measures  imposed 
by  the  European  Communities  ("EC") 
against  imports  of  certain  steel  products. 
These  measures  appear  to  be 
inconsistent  with  the  EC's  obligations 
under  Article  XIX  of  the  GATT  1994 
and  Articles  2,3,4,  5,6,  and  12  of  the 
Agreement  on  Safeguards.  USTR  invites 
written  comment  from  the  public 
concerning  the  issues  raised  in  this 
dispute. 

DATES:  Although  the  USTR  will  accept 
any  comments  received  during  the 
course  of  the  dispute  settlement 
proceedings,  comments  should  be 
submitted  on  or  before  October  30, 
2002,  to  be  assured  of  timely 
consideration  by  USTR. 
ADDRESSES:  Comments  should  be 
submitted  (i)  electronically,  to 
FR0038@USTR.GOV.  with  "Dispute  on 
EC  Safeguard  Measures  on  Steel"  in  the 
subject  line,  or  (ii)  by  mail,  to  Sandy 
McKinzy,  Monitoring  and  Enforcement 
Unit,  Office  of  the  General  Counsel, 
Room  122,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508,  Attn: 
Dispute  on  EC  Safeguard  Measures  on 
Steel,  with  a  confirmation  copy  sent 
electronically  or  by  fax  to  202-395- 
3640. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
Daniel  Mullaney,  Associate  General 
Counsel,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC,  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  127(b)  of  the  Uruguay  Round 
Agreements  Act  (URAA)  (19  U.S.C. 
3537(b)(1)),  USTR  is  providing  notice 
that  on  September  16,  2002,  a  WTO 
panel  was  established  pursuant  to  a 
request  by  the  United  States.  The  panel, 
which  will  hold  its  meetings  in  Geneva, 
Switzerland,  is  expected  to  issue  a 
report  on  its  findings  and 
recommendations  within  six  to  nine 
months  after  its  establishment. 

Major  Issues  Raised  and  Legal  Basis  of 
the  Complaint 

The  United  States  considers  that 
provisional  safeguard  measures  taken  by 
the  European  Communities  ("EC")  with 
regard  to  imports  of  certain  steel 
products  are  inconsistent  with  the  EC's 
commitments  and  obligations  under  the 
General  Agreement  on  Tariffs  and  Trade 
1994  ("GATT  1994")  and  the  Agreement 
on  Safeguards  ("Safeguards 
Agreement").  The  measures  in  question 


(collectively,  the  "Safeguard  Measures") 
include  Commission  Regulation  (EC)  No 
560/2002  of  27  March  2002.  as  amended 
bv  Commission  Regulation  (EC)  No  950/ 
2002  of  3  June  2002.  and  Commission 
Regulation  (EC)  No  1287/2002  of  15  July 
2002.  as  well  as  any  other  amendments 
thereto  or  extensions  thereof  and  any 
related  measures.  In  particular,  the 
Safeguard  Measures  appear  to  be 
inconsistent  with: 

(1)  Article  2.1  of  the  Safeguards 
Agreement  and  Article  XIX:l(a)  of  the 
GATT  1994.  in  that  the  EC  applied  the 
Safeguard  Measures  to  certain  steel 
products  in  the  absence  of  a 
determination  that  such  products  are 
being  imported  in  such  increased 
quantities,  absolute  or  relative  to 
domestic  production,  and  under  such 
conditions  as  to  cause  or  threaten  to 
cause  serious  injury  to  the  domestic 
industry  that  produces  like  or  directly 
competitive  products. 

(2)  Article  4.1(b)  of  the  Safeguards 
Agreement,  in  that  the  EC  did  not  make 
a  determination  of  the  existence  of  a 
threat  of  serious  injury  based  on  facts 
and  not  merely  on  allegation,  conjecture 
or  remote  possibility. 

(3)  Article  4.2  (a)  of  the  Safeguards 
Agreement,  in  that  there  was  no 
investigation  to  determine,  and  no 
determination  of  whether  increased 
imports  have  caused  or  are  threatening 
to  cause  serious  injury,  in  which  the  EC 
evaluated  all  relevant  factors  of  an 
objective  and  quantifiable  nature  having 
a  bearing  on  the  situation  of  the 
domestic  industry-,  in  particular,  the  rate 
and  amount  of  the  increase  in  imports 
of  the  product  concerned  in  absolute 
and  relative  terms,  the  share  of  the 
domestic  market  taken  by  increased 
imports,  changes  in  the  level  of  sales, 
production,  productivity,  capacity 
utilization,  profits  and  losses,  and 
employment. 

(4)  Article  4.2  (b)  of  the  Safeguards 
Agreement,  in  that  there  was  no 
investigation  demonstrating,  and  no 
determination  of  the  existence  of  a 
causal  link  between  increased  imports 
of  the  product  concerned  and  serious 
injury  or  threat  thereof  on  the  basis  of 
objective  evidence.  The  EC  also  failed  to 
ensure  that  injury  caused  at  the  same 
time  bv  factors  other  than  imports  was 
not  attributed  to  increased  imports. 

(5)  Article  4.2(c)  of  the  .Safeguards 
Agreement,  in  that  the  EC  failed  to 
publish,  in  accordance  with  the 
provisions  of  Article  3,  a  detailed 
analysis  of  the  case  under  investigation 
as  well  as  a  demonstration  of  the 
relevance  of  the  factors  examined. 

(6)  Article  6  of  the  Safeguards 
Agreement,  in  that  the  Safeguard 
Measures  were  not  taken  pursuant  to  a 
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preliminary  determination  that  there  is 
clear  evidence  that  increased  imports 
have  caused  or  are  threatening  to  cause 
serious  injury  to  the  domestic  industry 
that  produces  like  or  directly 
competitive  products 

(7)  Article  6  of  the  Safeguards 
Agreement  eind  Article  XIX  2  of  the 
GATT  1994  in  that  the  EC  took  the 
Scifeguard  Measures  in  the  absence  of 
critical  circumstances  where  delay 
would  cause  damage  which  it  would  be 
difficult  to  repair. 

(8)  Article  3  of  the  Safeguards 
Agreement,  in  that 

(a)  The  Safeguard  Measures  were  not 
applied  following  an  investigation  by 
the  competent  authorities  of  the 
Member  pursuant  to  procedures 
previously  established  and  made  public 
in  consonance  with  .^xticle  X  of  the 
GATT  1994; 

(b)  The  Safeguard  Measures  were  not 
applied  following  an  investigation 
which  included  reasonable  public 
notice  to  all  interested  parties  and 
public  hearings  or  other  appropriate 
means  in  which  importers,  exporters 
and  other  interested  parties  could 
present  evidence  and  their  views. 
including  the  opportunity  to  respond  to 
the  presentation  of  other  parties  and  to 
submit  their  views,  inter  aha.  as  to 
whether  or  not  the  application  of  the 
Safeguard  Measures  would  be  in  the 
public  interest, 

(c)  The  EC  did  not  publish  a  report 
setting  forth  findings  and  reasoned 
conclusions  reached  on  all  pertinent 
issues  of  fact  and  law. 

(9)  Article  5.1  of  the  Safeguards 
Agreement,  in  that  the  Safeguard 
Measures  were  not  applied  bv  the  EC 
only  to  the  extent  necessary  to  prevent 
or  remedy  serious  injurv'  and  to 
facilitate  adjustment. 

(10)  Article  12.1  of  the  Safeguards 
Agreement,  in  that  the  EC  did  not 
immediately  notify  the  Committee  on 
Safeguards  upon: 

(a)  Initiating  an  investigation  relating 
to  serious  injury  or  threat  thereof  and 
the  reasons  for  it: 

(b)  Making  a  finding  of  serious  injur\' 
or  threat  thereof  caused  by  increased 
imports,  and 

(c)  Taking  a  decision  to  apply  or 
extend  a  safeguard  measure 

(11)  ,\rticle  12  4  of  the  Safeguards 
Agreement,  in  that  the  EC  failed  to  make 
a  notification  to  the  Committee  on 
Safeguards  before  taking  the  Safeguard 
Measures. 

(12)  Article  2.2  of  the  Safeguards 
Agreement  and  Article  I  of  GATT  1994, 
in  that  the  EC  applied  its  Safeguard 
Measures  to  the  goods  of  some  WTO 
Members,  while  excluding  the  goods  of 
other  countries  whose  territories  are  not 


part  of  a  free  trade  area  or  a  customs 
union  and  who  are  not  developing 
country  WTO  Members. 

(13)  Articles  2.1,  4,  5,1  and  6  of  the 
Safeguards  Agreement  and  Article  XIX 
of  GATT  1994.  in  that  there  is  a  lack  of 
parallelism  between  the  products  for 
which  an  increase  in  imports  was 
claimed  and  the  products  on  which  the 
Safeguards  Measures  were  imposed. 

(14)  Article  XIX:l(a)  of  GATT  1994,  in 
that  there  were  no  unforeseen 
developments,  as  a  result  of  which  a 
product  is  being  imported  in  such 
increased  quantities  and  under  such 
conditions  as  to  cause  or  threaten 
serious  injury  to  domestic  producers  of 
the  like  or  directly  competitive 
products. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute.  Persons 
submitting  comments  may  either  send 
one  copy  by  US.  mail,  first  class, 
postage  prepaid,  to  Sandy  McKinzy  at 
the  address  listed  above  or  transmit  a 
copy  electronically  to  FR0038%ustr.gov. 
with  "Dispute  on  EC  Safeguard 
Measures  on  Steel"  in  the  subject  line 
For  documents  sent  by  U.S.  mail,  USTR 
requests  that  the  submitter  provide  a 
confirmation  copv.  either  electronically 
or  by  fax  to  202-395-3640.  USTR 
encourages  the  submission  of 
documents  in  Adobe  PDF  format,  as 
attachments  to  an  electronic  mail. 
Interested  persons  who  make 
submissions  by  electronic  mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself  Similarly,  to  the 
extent  possible,  anv  attachments  to  the 
submission  shuuld  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
w(juld  not  customarily  be  released  to 
the  public  by  the  submitter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 


(1)  Must  so  designate  the  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  thd  top  of  each 
page  of  each  copy:  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  3,  First  Floor.  Office  of  the  United 
States  Trade  Representative.  1724  F 
Street.  NW.,  Washington,  DC  20508.  The 
public  file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding,  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel,  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/DS- 
260.  Dispute  on  EC  Safeguard  Measures 
on  Steel)  may  be  made  bv  calling  the 
Reading  Room  at  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  from  10  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m..  Monday  through  Friday. 

Daniel  E.  Brinza, 

Assistant  I  'nttfd  States  Trade  Representative 
for Stoniloring  and  Enforcement. 
\VR  Doi  .  ()2-2fi760  Filed  10-21-02:  8:45  am) 
BILLING  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Review  Under  49  U.S.C.  41720  of  Delta/ 
Northwest/Continental  Agreements 

AGENCY:  Office  of  the  Secretary. 
Department  of  Transportation. 
ACTION:  Extension  of  waiting  period. 

SUMMARY:  Delta  Air  Lines.  Northwest 
Airlines,  and  Continental  Airlines  have 
submitted  code-sharing.and  frequent- 
flyer  program  reciprocity  agreements  to 
the  Department  for  review  under  49 
U.S.C.  41720.  That  statute  requires  such 
agreements  between  major  U.S. 
passenger  airlines  to  be  submitted  to  the 
Department  at  least  thirty  days  before 
the  agreements'  proposed  effective  date 
and  authorizes  the  Department  to 
extend  the  waiting  period  for  these 
agreements  at  the  end  of  the  thirty-day 
period.  The  Department  has  determined 
to  extend  the  waiting  period  for  the 
Delta/Northwest/Continental 
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agreements  for  an  additional  thirty  days, 
ft-om  October  22  to  November  21,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel.  400  Seventh  St.  SW., 
Washington.«C  20590.  (202)  366-4731. 

SUPPLEMENTARY  INFORMATION:  Delta. 
Northwest,  and  Continental  submitted 
code-sharing  and  frequent-flyer  program 
reciprocity  agreements  to  us  for  review 
under  49  U.S.C.  41720  on  August  23. 
more  than  thirty  days  before  the  airlines 
planned  to  implement  these  agreements. 
Under  that  statute  we  may  extend  the 
waiting  period  by  150  days  for  code- 
sharing  agreements  and  by  sixty  days  for 
other  types  of  agreements.  We  have 
already  extended  the  waiting  period  for 
these  agreements  once  by  thirty  days.  67 
FR  59328  (September  20,  2002). 

We  have  been  informally  reviewing 
the  agreements  submitted  by  Delta, 
Continental,  and  Northwest.  We  are 
considering  the  comments  submitted  by 
interested  parties,  the  three  airlines' 
agreements,  and  other  information  in 
our  possession,  and  we  have  been 
consulting  with  the  Justice  Department, 
which  is  responsible  for  enforcing  the 
antitrust  laws  in  the  airline  industry. 
Several  carriers  recently  jointly  asked 
the  Department  to  extend  the  waiting 
period  for  the  code-share  agreement  for 
the  full  150-day  period  permitted  by  law 
and  grant  their  request  for  a  more 
extensive  production  of  evidence  from 
Delta,  Continental,  and  Northwest.  That 
request,  received  in  writing  late  in  the 
day  on  October  15,  2002.  was  made  by 
Air  Tran  Airways,  America  West 
Airlines.  Frontier  Airlines,  JetBlue 
Airways,  Midwest  Express  Airlines. 
Southwest  Airlines,  and  Spirit  Airlines. 

We  have  again  determined  that  we 
need  more  time  for  our  analysis  of  the 
issues  presented  by  the  Delta/ 
Continental/Northwest  joint  venture 
agreements.  Those  issues  are  important 
and  require  careful  consideration.  We 
have  therefore  determined  to  extend  the 
waiting  period  by  another  thirty  days, 
from  October  22  to  November  21.  We 
took  similar  action  on  the  United/US 
Airways  joint  ventvire  agreements.  67  FR 
59328  (September  20,  2002).  We  will 
also  consider  the  joint  request  made  by 
several  carriers  to  further  extend  the 
waiting  period  for  the  j)roposed  code- 
share  agreement  and  for  additional 
evidence  and  will  deal  with  it 
separately. 

We  intend  to  complete  our  review  as 
promptly  as  possible,  so  that  the  three 
airlines  will  know  our  views  on  whether 
and  under  what  terms  they  may  go 
forward  with  the  agreements. 


Issued  in  Washington.  DC  on  October  18. 
2002. 
Read  C.  Van  de  Water. 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

[FR  Doc.  02-26973  Filed  10-21-02:  8:4.=i  ami 

BILLING  CODE  4giO-€2-P 

DEPARTMENT  OF  TRANSPORTATION 


Coast  Guard 

[USCG-2000-7514] 

National  Preparedness  for  Response 
Exercise  Program  (PREP) 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  availability  and  notice 

of  meeting.  ^^^ 

summary:  The  U.S.  Coast  Guard, 
Research  and  Special  Programs 
Administration,  U.S.  Environmental 
Protection  Agency,  and  Mineral 
Management  Service,  in  concert  with 
representatives  from  various  State 
governxnents,  industry',  environmental 
interest  groups,  and  the  general  public, 
developed  the  National  Preparedness 
for  Response  Exercise  Program  (PREP) 
Guidelines  to  reflect  the  consensus 
agreement  of  the  entire  oil  spill 
response  community.  This  notice 
announces  the  availability  of  the  revised 
2002  PREP  Guidelines  and  announces 
the  participating  agencies'  intent  to  hold 
a  public  meeting  in  November  2002. 
DATES:  A  public  meeting  will  be  held 
from  8:30  a.m.  to  11:30  a.m.  on 
November  7,  2002,  in  Galveston,  Texas. 
ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice.  Comments  and  materials 
received  from  the  public  and  the  2002 
PREP  Guidelines  are  part  of  this  docket 
and  are  available  for  inspection  or 
copying  at  room  PL-^01  on  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

The  2002  PREP  Guidelines  also  can  be 
foimd  on  the  following  Web  site: 
http://www.uscg.mil/hq/nsfcc/nsfweb/. 
Hard  copies  of  the  PREP  Guidelines  are 
available  at  no  cost  by  writing  or  faxing 
the  PREP  Coordinator  at  Commandant 
(G-MOR),  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  fax:  202- 
267-4065.  Please  indicate  the  quantity 
when  ordering.  Quantities  are  limited  to 
10  per  order. 

"The  public  meeting  will  be  held  in 
Galveston,  Texas,  at  the  Moody  Gardens 
Convention  Center,  One  Hope  Blvd., 
Galveston,  Texas,  77554. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice  and  general 
information  regarding  PREP  Guidelines 
and  the  schedule,  contact  Mr.  Robert 
Pond,  Office  of  Response.  Plans  and 
Preparedness  Division  (G-MC)R-2). 
Coast  Guard  Headquarters.  2100  Second 
Street  SW..  Washington.  DC  20593- 
0001,  telephone:  202-267-6603.  fax: 
202-267-4065,  or  e-mail: 
rp0nd%c0mdt.uscg.mil  If  you  have 
questions  on  viewing  material  in  the 
docket,  call  Ms.  Dorothy  Beard.  Chief, 
Dockets,  Department  of  Transportation, 
telephone:  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

In  1994.  the  U.S.  Coast  Guard  (USCG), 
and  the  Research  and  Special  Programs 
Administration  (RSPA)  of  the 
Department  of  Transportation,  the  U.S. 
Environmental  Protection  Agency  (U.S. 
EPA),  and  the  Minerals  Management 
Serx'ice  (MMS)  of  the  Department  of 
Interior,  coordinated  the  development  of 
the  PREP  Guidelines.  Through  a  series 
of  public  workshops  involving 
representatives  from  many  State 
governments,  the  regulated  community, 
environmental  interest  groups,  and  the 
general  public,  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  Guidelines  were  crafted 
to  reflect  the  consensus  agreement  of  the 
entire  oil  spill  response  community 
regarding  an  appropriate  exercise 
program,  including  exercise  types, 
frequency,  scope,  and  objectives. 

For  their  part,  the  USCG.  RSPA.  U.S. 
EPA,  and  MMS  agreed  that  an  industry 
entity  may  use  the  PREP  Guidelines  as 
one  means  of  complying  with  the 
pollution  response  exercise 
requirements  in  33  U.S.C.  1321(j).  (For 
USCG  rules,  see  33  CFR  part  154. 
subpart  F  (Response  Plans  for  Oil 
Facilities)  and  33  CFR  part  155.  subpart 
D  (Response  Plans);  for  RSPA  rules,  see 
49  CFR  part  194  (Response  Plans  for 
Onshore  Oil  Pipelines);  for  U.S.  EPA 
rules,  see  40  CFR  part  112.  subpart  D 
(Response  Requirements);  and  for  MMS 
rules,  see  30  CFR  part  254  (Oil-Spill 
Response  Requirements  for  Facilities 
Located  Seaward  of  the  Coast  Line).) 

Since  1994,  USCG,  RSPA.  U.S.  EPA, 
and  MMS  have  hosted  public 
workshops  in  1995  (60  FR  19804,  April 
20,  1995),  1997  (62  FR  36864,  July  9. 
1997),  and  2000  (65  FR  40160.  lune  29, 
2000)  to  review  the  PREP  Guidelines 
and  consider  need  for  changes.  The  first 
two  workshops  produced 
recommendations  to  preserve  the  1994 
PREP  Guidelines  without  amendment. 
Based  on  comments  from  the  2000 
workshop,  the  USCG,  RSPA,  U.S.  EPA. 
and  MMS  recommended  amending  the 
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PREP  Guidelines  to  clarify  or  alter 
certain  exercise  parameters  and 
standards 

Key  Changes  and  Clarifications  tu  PKEF 
Guidelines 

StJvtTdl  kev  c:hang«'s  have  heon  madi- 
to  the  PREP  Guidelines.  The  20UJ  PREP 
Guidelines  clarih'  the  exercise 
parameters  found  in  the  1994  version 
and  do  not  increase  or  decrease  the 
scope  or  scale  of  individual  exercises  or 
of  the  overall  program.  One  exception  is 
the  potential  frequency  for  government 
initiated  unannounced  exercises,  vvhii  h 
<  hanger  the  number  of  exercises  for  I'.S. 
EP.\  regulated  facilities  from  four  per 
\ear  pt-r  planning  area  to  no  more  than 
10  pero-nt  of  su(  h  facilities  per  vear. 

There  also  were  some  minor  changes 
made  to  individual  agency  sections  and 
the  appendices,  with  the  majority  of 
changes  being  made  to  Section  2 
"Guiding  Principles  " 

Section  2  changes  included  the 
following: 

•  The  subsection  "Equipment 
Dpployment  Exercises"  was  revised  to 
include  greater  specificity  tjf  equipment 
types  to  be  deployed,  along  with  a  more 
detailed  description  of  the  regional  (lil 
Spill  Removal  Organizations  riin(  ept 
The  revision  also  included 
entiouragement  to  exercise  "systems" 
rather  than  individual  pieces  of 
equipment,  and  to  use  (equipment 
deployment  exercises  to  t^•st  the 
effectiveness  of  response  planning 
strategies. 

•  The  subsection  "Spill  Management 
Team  Exercises"  was  revised  to  clarify 
criteria  for  allowing  multiple 
planholders  to  take  credit  for  a  single 
spill  management  team  exercise. 

•  The  subsefition  "Area  Exercises" 
was  revised  to  clarify  the  scope  of  an 
exercise  including  minimum  spill  size, 
a  requirement  to  include  industrv- 
funded  equipment  deployment,  and  to 
reiterate  that  the  goal  is  to  exercise  the 
entire  response  community  with  the 
unified  command  framework. 

•  The  section    Government  Initiated 
Unannounced  Exercises"  was  revised  to 
clarifv'  exercise  expectations.  Amcmg  the 
2002  revisions  are  the  expectations  of 
satisfactorv  performance  by  planholders 
and  to  advise  them  of  the  change  in  tiic; 
number  of  potential  exercises  in  an  EPA 
region  (up  to  10  percent  of  planholders). 

Approach  to  Revision  of  PREP 
Guidelines 

On  lune  29.  2000.  we  published  a 
notice  in  the  Federal  Register  (H,t  FR 
40160)  requesting  comments  on  the 
1994  PREP  Guidelines  and  announcing 
a  public  workshop  to  address  current 
concerns  with  the  PREP  Guidelines. 


On  August  29.  2000.  in  Washington. 
[)(;.  the  Goast  (aiard  held  a  public 
workshop.  Based  on  the  comments,  the 
National  Sc:h(!dule  Coordination 
(Mimmittee  (NSf'C') — comprised  of 
Ffpresentatives  from  the  Coast  Guard, 
RSPA,  LIS.  EPA.  and  MMS— proposed 
changes  to  the  1994  PREP  (Guidelines. 

On  April  13.  2001.  we  published  a 
notice  of  a\ailal)ilitv  .uid  request  for 
comment  in  the  Federal  Register  (6b  FR 
192H2)  seeking  comments  on  the 
pro[)osed  changes  trj  the  PREP 
Guidelines 

On  .\ugust  7.  200 1.  we  published  an 
c!xteiiM(m  of  coniiiu'iit  period  ncjtice  in 
the  Federal  Register  (66  FR  41293) 
extending  the  c  timment  [)eriod  due  to  a 
del, IV  in  the  a\  ciilabilitv  of  the  proposed 
changes  to  the  PREP  Guidelines. 

On  March  13.  2002.  we  published  a 
notice  of  availability  and  request  for 
comments  in  the  Federal  Register  (67 
FR  1  l.lhH)  This  notice  advised  the 
public  of  the  (iroposed  final  changes  to 
the  2002  PREP  Guidelines  that  have 
been  revistfd  hascnl  on  a  review  of  the 
(  nmiiients  made  in  response  to  thc^ 
initi.ii  I  hanges  proposed  in  April  2001. 

Availability  of  Document 

The  2002  PREP  Guidelines  are 
available  electronically  in  this  docket  or 
from  the  sources  indic:ated  in  FOR 
FURTHER  INFORMATION  CONTACT. 

Public  Meeting 

The  USCG.  in  conjunction  with 
RSPA.  U.S.  EPA.  and  MMS.  will  hold  a 
public:  meeting  to  disc:uss  the  2002 
PREP  (iuidelines  on  the  following  date 
and  at  the  following  loc:ation:  Galveston, 
Texas.  November  7.  2002.  from  8:30 
a.m.  to  11:30  a.m.  at  the  Moody  Gardens 
Convention  Center.  One  Hopt>  Blvd., 
Galveston,  Texas,  77.534. 

The  meeting  may  conclude  before  the 
allotted  time  if  all  matters  of  discussion 
have  been  addressed. 

Dated:  Oclnber  Ifi.  2002. 
Paul  ].  Pluta. 

HtHir  Admirul.  /  '..S.  Coast  Guard.  Assistant 
Commandant  far  Marine  Safpty.  Seriinty  and 
finvirnnmcntnl  I'ratntion 
IFK  !).)<    02-Jf.Hf)4  FilM(i  10-21-02:  HA~>  ami 

BILLING  CODE  4910^  1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

AGENCY:  Research  and  Special  Programs 
.\dministration  (RSPA).  Department  of 
Transportation. 


ACTION:  Notice  of  public  meetings. 


SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  public  meetings  in  preparation 
for  and  to  report  the  results  of  the 
twenty-second  session  of  tfi^  United 
Nation's  Sub-Committee  of  Experts  on 
the  Transport  of  Dangerous  Goods 
(UNSGOE)  to  be  held  December  2-6. 
2002  in  Geneva.  Switzerland. 
DATES:  November  20,  2002,  9:30  a.m.- 
12:30  p.m..  Room  6244-6248.  December 
18.  2002.  9:30  a.m.-12:30  p.m..  Room 
6244-6248. 

ADDRESSES:  Both  meetings  will  be  held 
at  DOT  Headquarters.  Nassif  Building, 
400  Seventh  Street  S\V..  Washington. 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Ric:hard.  International  Standards 
Coordinator,  or  Duane  Pfund,  Assistant 
International  Standards  Coordinator. 
Office  of  Hazardous  Materials  Safety, 
Department  of  Transportation. 
Washington,  DC  20590:  (202)  366-0656. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  first  meeting 
will  be  to  prepare  for  the  twenty-second 
session  of  the  UNSCOE  and  to  discuss 
draft  U.S.  positions  on  UNSCOE 
proposals.  The  primary  purpose  of  the 
scjcond  meeting  will  be  to  provide  a 
briefing  on  the  outcome  of  the  UNSCOE 
session.  Topics  to  be  covered  during  the 
public  meetings  include  (1) 
Requirements  for  the  transport  of  solids 
in  bulk  containers  including  portable 
tanks.  (2)  Harmonized  requirements  for 
compressed  gas  cylinders.  (3) 
Classification  of  individual  substances. 
(4)  Requirements  for  packagings  used  to 
transport  hazardous  materials  including 
a  U.S.  proposal  to  require  a  repetitive 
shock  test.  (5)  Requirements  for 
infec:tious  substances  and  clinical  waste, 
(6)  Security  of  dangerous  goods  in 
transport.  The  public  is  invited  to  attend 
without  prior  notification.  Due  to  the 
heightened  security  measures 
participants  are  encouraged  to  arrive 
early  to  allow  time  for  security  checks 
necessary  to  obtain  access  to  the 
building. 

Documents 

Copies  of  documents  for  the  UNSCOE 
meeting  and  the  meeting  agenda  may  be 
obtained  by  downloading  them  from  the 
United  Nations  Transport  Division  Web 
site  at:  httpJ/www. unece.org/trans/ 
main/dgdb/dgsubc/c32002.html.  This 
site  may  also  be  accessed  through 
RSPA's  Hazardous  Materials  Safety 
Homepage  at  http://hazmat.dot.gov/ 
instandards.htm.  RSPA's  site  provides 
additional  information  regarding  the 
UNSCOE  and  related  matters  such  as  a 


summary  of  decisions  taken  at  the 
twenty-first  session  of  the  UNSCOE. 

Frits  Wybenga 

Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 
[FR  Doc.  02-26823  Filed  10-21-02;  8:45  am] 
BILUNG  CODE  4910-60-M 


Federal  Register /Vol.  67.  No.  204 /Tuesday.  October  22.  2002 /Notices 


64963 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-584  (Sub-No.  IX)] 

Canada  Southern  Railway  Company— 
AtMindonment  Exemption— in  Niagara 
County,  NY 

Canada  Southern  Railway  Company 
(CSR)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abancion  a  0.15-mile 
line  of  railroad  between  milepost  0.0 
and  milepost  0.15,  in  the  city  of  Niagara 
Falls,  in  Niagara  County,  NY.  The  line 
traverses  United  States  Postal  Service 
Zip  Code  14305. 

CSR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  November  21,  2002, '  unless 
stayed  pending  reconsideration. 


Petitions  to  stay  that  do  not  involve 
envirorunental  issues.-  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).:'  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  November  1. 
2002.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  November  12, 
2002,  with:  'Surface  Transportation 
Board,  1925  K  Street.  NW.,  Washington. 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  GSR's 
representative:  Diane  P.  Gerth,  Leonard. 
Street  and  Deinard  Professional 
Association,  150  South  Fifth  Street. 
Suite  2300,  Minneapolis.  MN  55402. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSR  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
October  25,  2002.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1552.  [Assistance  for  the  hearing 
impaired  is  available  through  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.]  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSR  shall  file  a  notice  of 
consummation  with  the  Board  to  signify' 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
CSR's  filing  of  a  notice  of 
consummation  by  October  22,  2003.  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 


Decided:  October  15.  2002. 

By  the  Board.  Beryl  Gordon.  .Acting 
Director.  Offic:e  of  Proceedings. 
Vernon  A.  Williams, 
Secrftary. 

|FR  Doc.  02-26691  Filed  10-21-02:  8:4n  ami 
BILUNG  CODE  4915-00-P 


'  While  applicant  initially  indicated  a  proposed 
consummation  date  of  November  15.  2002.  because 
the  verified  notice  was  filed  on  October  2.  2002. 
consummation  may  not  take  place  prior  to 
November  21.  2002.  Applicant's  representative  has 
subsequently  confirmed  that  consummation  cannot 
occur  before  November  21.  2002. 


-The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  partv  or  bv  the  Board's  .Section  of 
Environmental'  .Ainalysis  (.SEA)  in  its  independenl 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Servicp  Hail  Lines.  5  I.C,C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  dale. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  SI. 100.  See  49  CFR 
1002.2(0(25). 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  transportation  Statistics 

Reports,  Forms  and  Recordkeeping 
Requirements;  Activity  Under  OMB 
Review;  Submission  of  Audit  Reports 
Part  248 

agency:  Bureau  of  Transportation 
Statistics  (BTS).  DOT. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  August  9.  2002  (67  FR 
51927). 

DATES:  Written  comments  should  be 
submitted  by  November  21.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-14,  Room  4125,  Bureau 
of  Transportation  Statistics.  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001,  Telephone  Number  (202)  366- 
4387,  Fax  Number  (202)  366-3383  or  e- 
mail  bemard.stankus<mbts.gQv. 

Comments:  Comments  are  invited  on 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  burden  of  the  proposed 
information  collections:  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents,  in 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street,  NW.. 
Washington.  DC  20503.  Attention:  BTS 
Desk  Officer. 
SUPPLEMENTARY  INFORMATION: 
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Bureau  of  Transportation  Statistics 
(BTS) 

Title:  Submission  of  Audit  Reports — 
Part  248, 

Tvpp  of  Rpqupst  Extension  of  a 
rurrentlv  approved  collection 

OMB  Control  Xumbtr:  2 1  iH-()()()4 

Forms:  None 

Affected  Public:  Large  certifii  ated  air 
carriers 

Xurnber  of  Respondents:  75, 

Estimated  Tune  per  Response:  15 
minutes. 

Total  Annual  Burden   20  hours. 

\eeds  and  Uses:  BTS  collects 
independent  audited  financial  reports 
from  I'S  certificated  air  earners 
Carriers  not  having  an  annual  audit 
must  file  a  statement  that  no  such  auilit 
has  been  performed   In  lieu  of  the  audit 
report,  BTS  will  accept  the  annual 
report  submitted  to  the  stockholders 
The  audited  reports  are  needed  by  the 
Department  of  Transportation  as  (1)  a 
means  to  monitor  an  air  carrier's 
continuing  fitness  to  operate.  (2) 
reference  material  used  by  analysts  in 
examining  foreign  route  cases.  Ci) 
reference  material  used  by  analvst  in 
examining  proposed  mergers.  (4)  a 
means  whereby  BTS  sends  a  c;opy  of  the 
report  to  the  International  Civil  Aviation 
Organization  (KIAO)  in  fulfillment  of  a 
U.S.  treaty  obligati(m.  and  (5) 
corroboration  of  a  earners  Form  41 
filings. 

Donald  W.  Bright, 

Ai  tint;  .-\ss;stijnt  Director.  Airline 

In  forma!  inn.  Bureau  of  Transportation 

Statist  K-. 

IFK  Doc    OJ-JtiHJl  Filed  10-21-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Reports,  Forms  and  Recordkeeping 
Requirements;  Activity  Under  OMB 
Review;  Reporting  Required  for 
International  Civil  Aviation 
Organization  (ICAO) 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT 
ACTION:  .Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1443  (44 
L'SC,  3501  et  seq.)  .  this  notii  e 
announces  that  the  Information 
Collection  Request  (IC^R)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currentlv  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 


Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  August  9.  2002  (67  FR 
51927), 

DATES:  Written  comments  should  be 
submitted  bv  November  21.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernie  Stankus,  (Jffice  of  Airline 
Information,  K-14.  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street.  SVV.,  Washington.  DC  20590- 
0001.  Telephone  Number  (202)  366- 
4387,  Fax  Number  (202)  366-3383  or  e- 
mail  bernard  stankus'&bts.gov. 

Comments:  (Comments  are  invited  on 
whether  the  proposed  collection  of 
information  is  necessarv  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  burden  of  the  proposed 
information  collections;  ways  to 
enhance  the  finality,  utility,  and  clarity 
of  the  information  on  respondents,  in 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington.  DC  20503,  Attention:  BTS 
Desk  Officer. 

SUPPLEMENTARY  INFORMATION: 

Bureau  of  Transportation  Statistics 
(BTS) 

Title:  Reporting  required  for 
International  Civil  Aviation 
Organization 

Type  (jf  Request:  Extension  of  a 
currentlv  approved  collection. 

( )MB  Control  Sumber:  2138-0039. 

h'orms:  BTS  Form  EF, 

Affected  Publii    Large  c:ertificated  air 
carriers 

\umber  of  Respondents:  40, 

Estimated  Time  per  Response:  40 
minutes 

Total  Annual  Burden:  26  hours. 

iXeeds  and  I  'ses-  As  a  party  to  the 
Convention  on  International  Civil 
Aviation  (Treaty),  the  United  States  is 
obligated  to  provide  ICAO  with 
financ  ial  antl  statistical  data  on 
operations  of  U.S,  carriers.  Over  99%  of 
the  data  filed  with  KL^O  is  extracted 
from  the  air  carriers'  Form  41 
submissions  to  BTS.  BTS  Form  EF  is  the 
means  by  which  BTS  supplies  the 


remaining  1%  of  the  air  carrier  data  to 
ICAO. 

Donald  W,  Bright. 

Acting  Assistant  Director.  Airline 

Information.  Bureau  oi  Transportation 

Stati.'itics. 

IFR  Doc.  02-26822  Filed  10-21-02;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency  Agency 
Information  Collection  Activities: 
Proposed  Extension  of  Information 
Collection;  Comment  Request 

agency:  Office  of  the  Comptroller  of  the 

Currency  (OCC).  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  An  agency  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OCC  is  soliciting  comment 
concerning  its  information  collection 
titled,  "Recordkeeping  Requirements  for 
Securities  Transactions — 12  CFR  part 
12." 

DATES:  You  should  submit  comments  by 
December  23.  2002. 
ADDRESSES:  You  should  direct 
comments  to  the  Office  of  the 
Comptroller  of  the  Currency.  Public 
Information  Room.  Mailstop  1-5, 
Attention:  1557-0142,  250  E  Street, 
SW.,  Washington,  DC  20219.  Due  to 
disruptions  in  the  OCC's  mail  service 
since  September  11.  2001,  commenters 
are  encouraged  to  submit  comments  by 
fax  or  e-mail.  Comments  may  be  sent  by 
fax  to  (202)  874-4448.  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW..  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

A  copy  of  the  comments  should  also 
be  sent  to  the  OMB  Desk  Officer  for  the 
OCC:  Joseph  F.  Lackey,  Jr..  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  10235, 
Washington.  DC  20503,  or  by  e-mail  to 
jiackeyi@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  from 
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Jessie  Dunaway,  OCC  Clearance  Officer, 
or  Camilla  Dixon,  (202)  874-5090, 
Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street,  SW,, 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Recordkeeping  Requirements 
for  Securities  Transactions— 12  CFR  12. 

OMB  Number.  1557-0142. 

Description:  This  submission  covers 
an  existing  regulation  and  involves  no 
change  to  the  regulation  or  to  the 
information  collection  requirements. 
The  OCC  requests  only  that  OMB  extend 
its  approval  of  the  information 
collection. 

The  information  collection 
requirements  in  12  CFR  part  12  are 
required  to  ensure  national  bank 
compliance  writh  securities  laws  and  to 
improve  the  protection  afforded  persons 
who  purchase  and  sell  securities 
through  banks.  The  transaction 
confirmation  information  provides 
customers  with  a  record  regarding  the 
transaction  and  provides  banks  and  the 
OCC  with  records  to  ensure  compliance 
with  banking  and  securities  laws  and 
regulations.  The  OCC  uses  the  required 
information  in  its  examinations  to, 
among  other  things,  evaluate  a  bank's 
compliance  with  the  antifraud 
provisions  of  the  Federal  securities 

laws. 

The  information  collection 
requirements  contained  in  12  CFR  part 
12  are  as  follows: 


Section  12.3  requires  a  national  bank 
effecting  securities  transactions  for 
customers  to  maintain  records  for  at 
least  three  years.  The  records  required 
by  this  section  must  clearly  and 
accuratelv  reflect  the  information 
required  and  provide  an  adequate  basis 
for  the  audit  of  the  information. 

Section  12.4  requires  a  national  bank 
to  give  or  send  to  the  customer  a  written 
notification  of  transaction  or  a  copy  of 
the  registered  broker/dealer 
confirmation  relating  to  the  securities 
transaction. 

Sections  12.5(a).  (b).  (c).  and  (e) 
require  a  national  bank,  as  an  alternative 
to  complying  with  §  12.4,  to  provide 
notification  to  customers  of  trust 
transactions,  agency  transactions,  and 
periodic  plan  transactions. 

Sections  12.7(a)(1)  through  (a)(3) 
require  a  national  bank  to  develop  and 
maintain  written  securities  trading 
policies  and  procedures. 

Section  12.7(a)(4)  requires  bank 
officers  and  employees  to  report  to  the 
bank  all  personal  transactions  in 
securities  made  by  them  or  on  their 
behalf  in  which  they  have  a  beneficial 
interest. 

Section  12.8  requires  a  national  bank 
to  file  a  written  request  with  the  OCC 
for  a  waiver  of  one  or  more  of  the 
requirements  set  forth  in  §§  12.2 
through  12.7. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Individuals; 
Businesses  or  other  for-profit. 


Estimated  S'umber  of  Respondents: 
745. 

Estimated  Total  Annual  Responses: 
745. 

Frequency  of  Response:  On  oc  cdsion. 

Estimated  Total  Annual  Burden: 
3,913  hours. 

Comments  submitted  in  resp()n>e  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agencv.  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  October  17.  20U2. 
Mark  J.  Tenhundfeld. 

Assistant  Director.  Lvgislutivi  and  Ri'gnl(i1(>r\- 
.Activities  Division. 

[FR  Doc.  02-26831  Vih-d  10-21-11.2;  H:4.t  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

Possible  Revision  or  Elimination  of 
Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Review  of  regulations  under  the 

Regulatory  Flexibility  Act;  comments 

requested. 

SUMMARY:  This  document  invites 
members  of  the  public  to  comment  on 
the  Commission's  rules  to  be  reviewed 
pursuant  to  Section  610  of  the 
Regulatory  Flexibility  Act  of  1980.  The 
purpose  of  the  review  is  to  determine 
whether  Commission  rules  whose  ten- 
year  anniversary  dates  are  in  the  years 
2000  through  2002.  as  contained  in  the 
Appendix,  should  be  continued  without 
change,  amended,  or  rescinded  in  order 
to  minimize  any  significant  impact  the 
rules  may  have  on  a  substantial  number 
of  small  entities  Upon  receipt  of 
comments  from  the  public,  comments 
will  be  evaluated  and  action  may  be 
taken  to  rescind  or  amend  the 
Commission's  rules 
DATES:  Comments  may  be  filed  on  or 
before  November  8,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Fleming  Williams  or  kdrt-n 
Beverly,  Offic:e  of  Ciommunications 
Business  Opportunities,  Federal 
Communications  Commission.  (202) 
418-0990 

ADDRESSES:  Federal  Communications 
Commission.  Office  of  Secretary.  44,t 
12th  Street.  S\V..  Washington.  DC 
20554 

SUPPLEMENTARY  INFORMATION:  Each  year 
an  opportunity  will  be  created  for 
review  and  comment  by  interested 
parties  on  the  Commissions  rules  that 
may  require  amendment  or  rescission. 

1   Pursuant  to  the  Regulatory' 
Flexibility  Act  of  1980.  see  5  U.S.C. 
section  610.  the  Federal 
Communications  Commission  (FCC!) 
hereby  publishes  a  plan  for  the  review 
of  rules  issued  by  the  agency  in  calendar 
years  1990.  1991  and  1992  which  have, 
or  might  have,  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  purpose  of  the  review  will 
be  to  determine  whether  such  rules 
should  be  continued  without  change,  or 
should  be  amended  or  rescinded, 
consistent  with  the  stated  objectives  of 
applicable  statutes,  to  minimize  any 
significant  economic  impact  of  such 
rules  upon  a  substantial  number  of 
small  entities. 

2.  This  document  lists  the  FCC 
regulations  to  be  reviewed  during  the 


next  twelve  months.  In  succeeding 
years,  as  here,  lists  will  be  published  for 
the  review  of  regulations  promulgated 
ten  years  proceeding  the  year  of  review. 

3.  In  reviewing  each  rule  under  thi4 
plan  to  minimize  the  possible 
significant  economic  impact  on  small 
entities,  consistent  with  the  stated 
objectives  of  the  applicable  statutes,  the 
FCC  will  consider  the  following  factors: 

(a)  The  continued  need  for  the  rule; 

(b)  The  nature  of  complaints  or 
comments  received  concerning  the  rule 
from  the  public; 

(c)  The  complexity  of  the  rule: 

(d)  The  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  rules,  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and 

(e)  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  bv  the  rule. 

4.  Appropriate  information  has  been 
provided  for  each  rule,  including  a  brief 
description  of  the  rule  and  the  need  for 
and  legal  basis  of  the  rule.  The  public 

is  invited  to  comment  on  the  rules 
chosen  for  review  by.  All  relevant  and 
timely  comments  will  be  considered  by 
the  FC.C  before  final  action  is  taken  in 
this  proceeding.  To  file  formally  in  this 
proceeding,  participants  should  file  an 
original  and  four  copies  of  all 
comments  Comments  will  be  available 
for  public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  of  the  Federal  Communications 
(iommission.  445  12th  Street.  SW., 
Washington.  DC  20554. 

Federal  Communicalions  (:(/innii>sir)n. 
Marlene  H.  Dortch, 
5fi  retan 

List  of  Rules  for  Review  Pursuant  to 
the  Regulatorv  Flexibility  Act  of  1980.  5 
use  610.  for  1990.  1991.  1992.  All 
listed  rules  are  in  Title  47  of  the  Code 
of  Federal  Regulations. 

PART  25— SATELLITE 
COMMUNICATIONS 

Subpart  B — Application  and  Licenses 

Brief  Description:  These  rules 
establish  the  requirements  and 
conditions  under  which  space  and  earth 
stations  may  be  licensed. 

Need  To  establish  proper  procedures 
for  submitting  the  correct  information 
for  filing  space  and  earth  stations 
applications. 

Legal  Basis:  47  U.S.C.  154,  301.  302. 
303.  307.  309,  332. 

Section  Number  and  Title: 

25  1 10     Filing  of  applications,  fees,  and 
number  of  copies. 


25.111  Additional  information. 

25.112  Defective  applications. 

25.1 13  Construction  permits,  station 
licenses,  launch  authority. 

25.114  Applications  for  space  station 
authorizations. 

25.115  Application  for  earth  station 
authorizations. 

25  116     Amendments  to  applications. 

25.117  Modification  of  station  license. 

25.118  Modifications  not  requiring  prior 
authorization. 

25  119     Assignment  or  transfer  of  control  of 
station  authorization. 

25.120  Application  for  special  temporary 
authorization. 

25.121  License  term  and  renewals. 

25  130     Filing  requirements  for  transmitting 
earth  stations. 

25.131  Filing  requirements  for  receive-only 
earth  stations. 

25.132  Verification  of  earth  station  antenna 
performance  standards. 

25.133  Period  of  construction;  certification 
of  commencement  of  operation. 

25.134  Licensing  provisions  of  Ver\'  Small 
Aperture  Terminal  (VSAT)  networks. 

25  135     Licensing  provisions  for  earth 

station  networks  in  the  non-voice,  non- 
geostationarv  mobile-satellite  service. 

25  136     Operating  provisions  for  earth 
station  networks  in  the  1.6/2.4  GHz 
mobile-salellite  service. 

25  137     Appliration  requirements  for  earth 
stations  operating  with  non-l'.S.  licensed 
space  stations. 

25  138     Blanket  licensing  provisions  of  CSO 
FSS  Earth  Stations  in  the  18.58-18.8 
CH/  (space-to-Earth),  19.7-20.2  GHz 
(space-to-Earth).  28.35-28.6  GHz  (Earth- 
to-space)  and  29.5-30.0  GHz  (Earth-to- 
spa(  e)  bands. 

25  140     Qualifications  of  fixed-satellite 
spa(  e  station  licensees. 

25  141     Licensing  provisions  for  the  radio 
determination  satellite  service. 

25  142     Licensing  provisions  for  the  non- 
voice,  non-geostationary  mobile-.satellite 
servii  e. 

25.143  Licensing  provisions  for  the  1.6/2.4 
GHz  mobile-satellite  service. 

25.144  Licensing  provisions  for  the  2.3  GHz 
satellite  digital  audio  radio  service. 

25  145     Licensing  conditions  for  the  Fixed- 
Satellite  Service  in  the  20/.3O  GHz  bands. 

25.150  Receipt  nf  applications. 

25.151  Public  notice  period. 

25.152  Dismissal  and  return  of  applications. 

25.153  Repetitious  applications. 

25.154  Opposition  to  applications  and  other 
pleadings. 

25  155     Mutually  exclusive  applications. 
25  156     Consideration  of  applications. 
25.160     Administrative  sanctions. 
25  161     Automatic  termination  of  station 

authorization. 
25  162     Cause  for  termination  of  interference 

protection. 
25  163     Reinstatement. 

Subpart  D — Technical  Operations 

Brief  Description :  This  rule  requires 
that  all  video  satellite  uplink 
transmissions,  licensed  under  Part  25  be 
encoded  with  a  signal  to  identify  the 
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station.  The  rules  specifies  that  a 
subcarrier  based  system  will  be  used  to 
transmit  the  identification. 

Need:  The  need  for  better  radio 
spectrum  management  to  control 
interference,  allow  flexibility  to  deal 
with  new  technology  and  standardize 
the  proliferating  number  of  pseudo- 
automatic  identification  systems  now 
coming  into  use  make  this  item 
necessary.  The  intended  effect  is 
improved  radio  spectrum  management. 

Legal  Basis:  47  U.S.C.  154.  301,  302. 
303.  307.  309,  332. 

Section  Number  and  Title: 

25.281     Automatic  Transmitter 
Identification  System  (ATIS). 

PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFRLIATES 

Brief  Description:  The  rule  sets  forth 
the  requirements  and  procedures  for 
carriers  to  file  information  on  their  U.S. 
international  telecommunications  traffic 
including  minutes  and  revenues. 

Need:  The  rule  provides  essential  data 
that  is  used  by  both  the  agency  and 
carriers  for  international  facilities 
planning,  facility  authorization, 
monitoring  emerging  developments  in 
communications  services,  analyzing 
market  structures,  tracking  the  balance 
of  payments  in  international 
communications  services,  and  market 
analysis  purposes. 

Legal  Basis:  47  U.S.C.  154,  201,  203. 
219. 

Section  Number  and  Title: 

43.61     Reports  of  international 
telecommunications  traffic. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

Brief  Description:  The  rule  sets  forth 
the  procedures  for  U.S.  carriers,  engaged 
in  international  telecommunications, 
seeking  approval  to  make  changes  in 
accounting  rates. 

Need:  The  rule  provides  U.S.  carriers 
with  a  mechanism  to  quickly  seek 
agency  approval  to  implement  simple 
accounting  rate  changes.  The  rule  also 
enables  the  Commission  to  monitor  the 
international  accounting  rates  of  carriers 
to  ensure  consistency  with  agency 
policies  and  the  public  interest. 

Legal  Basis:  A7  U.S.C.  154,  201,  211. 

Section  Number  and  Title: 

64.1001     International  settlements  policy 
and  modification  requests. 


Rule 


1.17 

1 .65(c) 


Year 
added 


1990 
1990. 
1991 


Rule 


Year 
added 


Bureau  or 
ofllce 


1.80(a)(4) 

1.791  

1.824  

1.931(a)  . 


(b)(3) 


1990  EB 

1990  COB 

1991  MMB 
1991  WTB 


Bureau  or 
office 


EB 
EB 


Office  of  General  Counsel 

Subpart  I— Procedures  Implementing 
the  National  Environmental  Policy  Act 
of  1969 

Brief  Description:  These  rules 
•implement  the  National  Environmental 
Policy  Act  of  1969.  including  actions 
that  may  have  a  significant  impact  on 
the  environment  and  require  the 
preparation  of  an  Environmental 
Assessment  (EA),  and  the  determination 
of  environmental  impacts  for  the 
construction  of  facilities  where  no 
preconstruction  authorization  from  the 
Commission  is  required. 

Need:  These  rules  implement  the 
National  Environmental  Policy  Act  of 
1969. 

Legal  Basis:  42  U.S.C.  4321-4335. 

Section  Number  and  Title: 

1.1307(b)  notes  1.  2.  3     Actions  that  may 
have  a  significant  environmental  effect 
for  which  Environmental  Assessments 
(EAs)  must  be  prepared 

1,1312     Facilities  for  which  no 

preconstruction  authorization  is 
required. 

Subpart  P— Implementation  of  the  Anti- 
Drug  Abuse  Act  of  1988 

Brief  Description:  These  rules 
implement  the  Anti-Drug  Abuse  Act  of 
1988  to  determine  the  eligibility  for 
professional  and  commercial  licenses 
issued  by  the  Commission  with  respect 
to  any  denials  of  Federal  benefits 
imposed  by  Federal  or  state  courts. 

Need;  These  rules  implement  the 
Anti-Drug  Abuse  Act  of  1988. 

Legal  Basis:  21  U.S.C.  862. 

Section  Number  and  Title: 

1.2001  Purpose. 

1.2002  Applicants  Required  to  submit 
information. 

1.2003  Applications  affected. 

PART  22— PUBLIC  MOBILE  SERVICES 

Subpart  H— Cellular  Radiotelephone 
Service 

Brief  Description:  These  rules 
prescribe  procedures  for  Cellular 
Radiotelephone  Service  licensees  in  the 
public  mobile  services. 

Need:  These  rules  are  established  to 
provide  procedures  for  cellular 
licensees.  The  rules  govern  licensing, 
technical  standards,  and  other  matters 
relating  to  cellular  service. 


Legal  Basis:  47  U.S.C.  154.  303.  309, 

332. 

Section  Number  and  Title: 

22.911     C:ellular  geographic  servile  area. 
22.943(b)     Limitations  un  assignments  and 

transfers  of  c:ellular  authorization'-. 
22.945(c)     Interests  in  nuiltiple  ajiplications. 
22.947(c)     Five  year  build-nut  period. 
22.949     Unserved  area  licensing  process. 
22.951     Minimum  c  n\erage  re(|uirement. 
22.953     Conten  and  form  ol  applications. 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

Brief  Description:  These  rules  include 
radio  services  in  the  Maritime  Mobile 
Service,  the  Maritime  Mobile-Satellite 
Service,  the  Maritime 
Radiodetermination  Service,  and 
stations  in  the  Fixed  Ser\ice  that 
support  maritime  operations.  Regardless 
of  service,  marine  stations  are  either 
considered  to  be  stations  on  shipboard 
or  stations  on  land.  A  license  is  required 
for  each  land  station.  Ship  stations  are 
licensed  by  rule  (no  individual  license 
needed)  when  they  operate  only  on 
domestic  voyages  and  are  not  required 
by  law  to  carry  a  radio.  Rules 
concerning  domestic  marine 
communications  are  matched  to 
requirements  of  the  U.S.  Coast  Guard, 
which  monitors  marine  distress 
frequencies  continuously  in  U.S.  waters. 

iVeed.- These  marine  radio  service 
rules  are  promulgated  to  promote  safety 
and  operational  activities  of  nonfederal 
maritime  activities,  including  U.S. 
vessels  that  traverse  international 
waters.  The  rules  also  reduce  radio 
interference  among  radio  users  by 
promoting  the  efficient  use  of  the  radio 
spectrum. 

Legal  Basis:  Sees.  4.  303.  48  Stat. 
1064-1068.  1081-1105.  as  amended;  47 
U.S.C.  151-155.  301-609;  3  UST  3450; 
3UST4726;  12  UST  2377. 

Section  Number  and  Title: 

Subpart  B — Applications  and  Licenses 

80.54     .Automated  Maritime 

Telecommunications  System  (.•\MTS)— 
svstem  licensing. 

Subpart  C — Operating  Requirements 
and  Procedures 

80.122     Public  coast  stations  using  facsimile 

and  data. 
80.141     General  provisions  for  ship  stations. 

Subpart  E— General  Technical 
Standards 

80.203     Authorization  of  transmitters  for 

licensing. 
80.205     Bandwidths. 
80.207     Classes  of  emission. 
80.211     Emission  limitations. 
80.213     Modulation  requirements. 
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80.223    Special  requirements  for  survival 
craft  stations. 

Subpart  G— Safety  Watch 
Requirements  and  Procedures 

ao.JlU    Watch  required  by  voluntary 
vessels. 

Subpart  H — Frequencies 

HO. ,15.5     Distress,  urgency,  safety,  call  and 
replv  Morse  code  frequencies. 

H0.3.S7     Morse  code  working  frequencies. 

HO.tfi:}     Frequencies  for  facsimile. 

HI).  i7l     Public  r.orresponden(«  frequencies. 

nu..t7:i     Private  communications 
fre(iuencies. 

80.374  .Special  provisions  for  frequencies  in 
the  4000-4063  kHz  and  the  aiO(>-ai95 
kHz  bands  shared  with  the  fixed  service. 

80.375  Radiodetermination  fre<iuencies. 
80.385     Frequencies  for  automated  systems. 
80.387     Frequencies  for  Alaska  fixed 

stiitinns. 

• 

Subpart  K — Private  Coast  Stations  and 
Marine  Utility  Stations 

80.514     Marine  VHF  frequency  t:oordinating 
commitlee{s). 

Subpart  Q — Compulsory 
Radiotelegraph  Installations  for 
Vessels  1 600  Gross  Tons 

8{i  802     Inspection  ot  Stations. 

:s(i  8  fh     ( if  nf  ral  K\Hmptions. 

Subpart  S — Compulsory 
Radiotelephone  Installations  for  Small 
Passenger  Boats 

8(1   Mi'i  Kadiotelephone  transmitter. 

811  ■!',  i  Radiotelephone  receivers. 

8(1  'ij  f  Antenna  system. 

•ii)   I  !I  It'st  (if  r,i(liolf'lfphfine  installation. 

Subpart  U — Radiotelephone 
Installations  Required  by  the  Bridge- 
to-Bridge  Act 

80  'iiKii     .^ppli(abilit\. 
8(JHJ11     Transmitter. 
80  1013     Receiver. 

Subpart  V— Emergency  Position 
Indicating  Radiobeacons  (EPIRB  S) 

80  ID'i'l     Spe(,ial  Requirements  fur  (.lla.ss  S 

Kl'IKB  stations. 
80  \Uh\     Sp.',  lal  Requirements  for  406.02.S 

MH/  K1MKF5S 

Subpart  W — Global  Maritime  Distress 
and  Safety  System  (GMDSS) 

80  i()t)5    Applicability. 

80l()ti7     Inspection  of  station. 

80  loti'l     Maritime  sea  areas. 

80  1071      i'Xemptions. 

80  107  i     Rrfdio  iij)erator  requirements  for 

ship  stations 
80  1074     Radio  maintenance  personnel  for 

rit-sea  maintenance. 
80  1075  Radio  records. 
80  1077     Frequeni  ies. 


80.1081     Functional  Re()uirements. 
80.1083     Ship  radio  installations. 
80. 1085     .Ship  radio  equipment-General. 
80.1087     Ship  radio  equipment-Sea  area  .M 
80. 1080     Ship  radio  equipment-Sea  areas  ,\  1 

and  A2. 
80.1091     .Ship  radio  e(juipmeiit-Sea  areas 

Al.  A2  and  A3. 
80.1093     .Ship  radio  equipment-Sea  areas 

Al.  A2.  A3and  A4. 
80.1095     Survival  craft  equipment. 
80. 1099     .Ship  sources  of  energy. 
80.1 101     PcrfurmaiK  .■  standards. 
80.1103     Ecpiipinent  authorization. 
80.1103     Maintenance  Re<|uirements. 
80.1109     Distress,  Urgency,  and  safety  , 

communications. 
80.1111     Distress  alerting. 
80.  111.)      Transmission  of  a  distress  alert. 
80.1 115     Transmission  of  a  distress  alert  by 

a  station  not  itself  in  distress. 
80.1117     Pro(  edure  for  receipt  and 

acknowledgment  of  distress  alerts. 
80.1119     Receipt  and  acknowledgement  of 

distress  alerts  by  c:oast  stations  and  t:oast 

earth  stations. 
80.1121      Receipt  and  acknowledgement  of 

distress  alerts  bv  ship  stati(ms  and  ship 

I'arlh  stations. 
80. 1 12.3     Watch  requirements  for  ship 

stations. 
80.1 125     Search  and  rescue  coordinating 

commiMiications. 
80  1127     On-scene  communications. 
HO  1 129     Lot  ating  and  homing  signals. 
80.1 131     Transmissions  of  urgency 

communications. 
80. 1 133     Transmissions  of  safety 

communications. 
80.1135     Transmissions  of  maritime  safety 

information 

PART  87— AVIATION  SERVICES 

Brifl  Dt'^i  riptii}!)  The  .Axiatinn 
Servic:ps  consist  of  three  inttTiidtioiially- 
allocatt'd  services.  (1)  The  Aeronautical 
Mobile  ,Ser\ice  includes  aeronautical 
advisor\  stations,  aeronautical  enroute 
stations,  airport  c  ontrol  stations,  and 
automatic  weather  observation  stations. 
(2)  The  Aeronautical  Radio  Navigation 
.Service  uk  hides  stations  used  for 
n.nigatiou.  obstruc  turn  warning, 
iiistriiiiii'ut  landing,  and  nieasurement 
of  .dtitiide  and  range.  (.J)  The 
.■\eron.iiiti(  al  Fixed  .S(;rvice  is  a  system 
ot  fixed  stations  useii  for  point-to-point 
communications  for  aviation  safety, 
navigation,  or  preparation  for  flight.  The 
rommission  regulates  the  Aviation 
Services  in  cooperation  with  the  Federal 
Aviation  .Administration. 

\'pfd:  These  a\iation  radio  services 
rules  are  promulgated  to  promote  safety 
and  provide  systems  of  iKm- 
governmental  use  of  radio  for 
aeronautical  communications, 
aeronautical  radio  navigation,  and 
search  and  rescut;  operations.  The  rules 
also  recluce  radio  interference  among 
raclio  usc;rs  by  promoting  the  efficient 
use  of  the  radio  spectrum. 


Legal  Basis:  48  Stat.  1064-10B8, 
1081-1105.  as  amended;  47  V.S.C.  1.51. 
152.  153.  154.  155,  15e,  .101  through 
B()9. 

Section  X'umber  and  Title: 

Subpart  A-General  Information 

HT  "i     Di'liiutiiins. 

Subpart  B-Applications  and  Licenses 

8~  .'i  1      .\ir(  rail  r.irtli  st.il  idii  ( (iiii  miss  inning. 

Subpart  D-Technical  Requirements 

87. 1  3  1  I'dwcr  cinii  i 'missions, 

87.1.f.J  Fre.<jut'iu.\  sl,il)iiil\. 

87.1.37  T\'|H's  ol  emission. 

87.134  Kmission  limilaliuns, 

87.141  Mddulalion  rccjuirenicnts. 

87.145  ,\(  u'pl<il)ilit\  1)1  ii.insinilli'rs  for 

licensing. 

87.147  .\iilhiin/Hliiin  ut  r(|ui|inii'nl 

Subpart  E-Frequencies 

87.1  "  1     C:l,iss  dt  sl.itidii  s\  mild  Is. 
87  1  7.3     hM'(]ui'in  ITS 

Subpart  F-Aircraft  Stations 

8"   1  "')      ,Si  opi'  dt  .Si'r\  II  r_ 
87   187      lTi'(]lli'ni  ii's. 
8"  18')     Rriiiiircnu'iils  Idr  pnblii 
1  dirt'spdndciu  !•  cqiiipnKMit  and 

dpt'lMlldns. 

Subpart  G-Aeronautical  Advisory 
Stations  (UNICOMS) 

87. 2  1 .!      .Si, ope  ul  Ser\  li  f, 
87.21.'i     Siipplenu'iittil  FligiliiliU . 
87.2  1  ~     I  ii'ijiiiMii  ifs. 

Subpart  l-Aeronautical  Enroute  and 
Aeronautical  Fixed  Stations 

87  Jli.f      Fit'i|iii'ni  It's 

Subpart  J-Flight  Test  Stations 

8"  ,)(),(      1  ri'ipieiK  II'S 

Subpart  L-Aeronautical  Utility  Mobile 
Stations 

87, .147     SupjiliMiicntcil  tligibility, 
87   I4'l     Fri'CjiH'iK  ies. 

Subpart  O-Airport  Control  Tower 
Stations 

87  4  1')     Su[)i)leini'ntal  Fligiliilily. 
H7  421      FrequeiK  ies. 
87  425     intiirteri'iK  I'. 

PART  9&-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

Brief  Description:  These  services 
include  both  Private  Land  Mobile  Radio 
(PLMR)  services  and  Commercial 
Mobile  Radio  Services  (CMRS).  PLMR 
services  allow  businesses,  local 
governments,  public  safety  entities, 
educational  institutions,  hospitals. 
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service  providers  and  utilities  to  build 
their  own  internal  communication 
systems  to  meet  specialized  needs. 
CMRS  provides  service  to  customers. 
CMRS  services  regulated  under  Part  90 
include  the  provision  of  service  to 
Industrial/Business  Pool  below  470 
MHz  on  a  for-profit  basis,  the 
Specialized  Mobile  Radio  Service,  the 
220  MHz  Service,  the  Location  and 
Monitoring  Service,  and  Private  Paging. 
Channels  are  in  the  30-50,  150-170, 
220-222.  420-512.  700.  800.  and  900 
MHz  bands.  Some  channels  are  shared; 
others  are  exclusive.  Frequencies  are 
often  assigned  in  pairs  for  use  in  two- 
way  communications.  Common  uses  are 
for  dispatch  communications,  alerting, 
monitoring,  alarms,  operational 
communications,  and  the  provision  of 
service  (either  on  a  private  carriage  basis 
or  as  a  Commercial  Mobile  Radio 
Service)  to  others. 

Need;  These  land  mobile  radio 
services  rules  are  promulgated  to 
promote  flexibility  to  radio  users  in 
meeting  their  communications  needs 
where  communications  are  used  as  a 
tool  for  businesses  to  provide  their 
products  and  services  more 
economically. 

Legal  Basis:  Sees.  4,  303;  48  Stat.,  as 
amended  1066,  1082;  47  U.S.C.  154, 
303. 

Section  Number  and  Title: 

Subpart  G — Applications  and 
Authorizations 

00.127     Submission  and  filing  of 

applications. 
90.135     Modification  of  license. 

Subpart  J— Non-Voice  and  Other 
Specialized  Operations 

00.235     Sec;ondary  fixed  signaling 
operations. 

Subpart  K— Standards  for  Special 
Frequencies  or  Freqaency  Bands 

00.257     Assignment  and  use  of  frequencies 
in  the  band  72-76  MHz. 

Subpart  L— Authorizing  in  the  Band 
470-512  MHz  (UHF-TV  Sharing) 

90.317     Fixed  ancillary  signaling  and  data 
transmissions. 

Subpart  S — Regulations  Governing 
Licensing  and  Use  of  Frequencies  in 
the  806-824,  851-869,  896-901,  and 
935-940  MHZ  Bands. 

00.B09     Special  limitations  on  amendment 
of  applications  for  assignment  or  transfer 
of  authorizations  for  radio  systems  above 
800  MHz. 

90.619     Frequencies  available  for  use  in  the 
U.S./Mexico  and  U.S./Canada  border 
areas. 


(i 


ized 

iiki'd 
3. 


90.621     Selection  and  assignment  fit 

frequeni:ies. 
90.637     Restrictions  on  operHlional  ii\( 

stations. 

90.655  Special  lictMising  re(]uirenit'nts 
S|)e(:ialized  Mobiii'  Radio  systems. 

90.656  Responsiliilitii's  ol  base  stdlion 
licensees  of  .S[ieciiiliz('(l  Mdhilc  Rcii 
s\stems. 

90.658     Loading  data  required  for  base 
station  licensees  of  trunked  Spec  ial 
Mobile  Radio  systems  to  ■Ktiiiin,' 
additional  channels  or  to  renew  tni 
systems  licensed  before  June  1.  199 

PART  95— PERSONAL  RADIO 
SERVICES 


Brief  Description:  The  Personal  Radio 
Services  provide  the  general  public  with 
short-range  wireless  communicaticms 
for  a  variety  of  activities.  The  services 
include  the  General  Mobile  Radio 
Service  (CMRS).  the  Family  Radio 
Service  (FRS).  the  Radio  Control  Radio 
Service  (R/C  Service),  the  Citizens  Band 
Radio  Service,  the  218-219  MHz 
Service,  the  Low  Power  Radio  Service 
(LPRS),  the  Wireless  Medical  Telemetry 
Service  (WMTS),  and  the  Medical 
Implant  Communications  Service 
(MlCS).  GMRS  allows  short-range  two- 
wav  communications  to  facilitate  the 
activities  of  the  licensee  and  their 
immediate  family  members.  FRS  allows 
short-range  voice  communications.  The 
R/C  Service  allows  the  remote  operation 
and  control  devices  such  as  model 
airplanes  and  aircraft.  The  218-219 
MHz  Service  is  a  two-way  radio  service 
that  allows  licensees  to  provide 
communications  services  to  subscribers 
in  a  specific  service  area.  LPRS  is  used 
to  provide  auditory  assistance 
communications  for  people  with 
disabilities  or  people  requiring  language 
translation,  health  care  related 
communications,  and  law  enforcement 
tracking  signals.  WMTS  is  used  to 
measure  and  record  physiological 
parameters  and  other  patient-related 
information.  MlCS  is  used  to  transmit 
operational,  diagnostic,  or  therapeutic 
information  concerning  medical  implant 
devices  to  health  care  professionals. 

Need:  These  personal  radio  ser\'ices 
rules  are  promulgated  to  promote 
flexibilitv  of  users  to  take  advantage  of 
new  technology  and  equipment. 

Legal  Basis:  Sees.  4,  303;  48  Stat. 
1066,  1082,  as  amended;  47  U.S.C.  154. 
303. 

Section  Number  and  Title: 

Subpart  D— Citizens  Band  (CB)  Radio 
Service 

95.418     (CB  Rule  18)  Hou  do  1  u.se  my  CB 
station  in  an  emergency  or  to  assist  a 
traveler? 


Subpart  E— Technical  Regulations 

95  ()23     R  c;  Imnsinitter  channel  tre<)uenciBS. 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS: 
GENERAL  RULES  AND  REGULATIONS 

Subpart  A — Terminology 

Brief  Description:  This  rule  pruvuies 
definitions  for  terms  used  in  rules. 

Need:  This  rule  is  essential  lor  the 
implementation  and  understanding  ol 
other  rule  sections. 

Legal  Basis:  47  V.S.C.  .^02. 
2.1(c)  Definitions 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Subpart  B— Allocation,  Assignment 
and  Use  of  Radio  Frequencies 

Brief  Description:  These  rules  dispkiN 
the  Table  of  Frequency  Allocations. 
which  sets  forth  a  "road  map"  ot  the 
service  allocations  of  radio  frequenc\- 
spectrum  throughiiut  the  world.  The 
Table  of  Allocations  also  indicates  hou 
spectrum  is  allocated  among  Federal 
Government  users,  who  are  subject  to 
the  regulatory  jurisdiction  ni  the 
Department  of  Commerces  .National 
Telecommunications  and  Information 
Administration,  and  non-Federal  us(!rs. 
who  are  subject  to  the  Commission  s 
jurisdiction.  The  table  further  shou  ^  the 
services  to  which  the  various  spectrum 
bands  are  allocated.  The  jirecisc 
technical  rules  governing  each  ser\  ice 
regulated  bv  the  Cimimission.  howe\er. 
are  sot  forth  in  the  several  other  parts  of 
the  Commission's  rules. 

xVped;  These  rules  are  promulgated  to 
promote  the  efficient  use  of  the  radio 
spectrum  in  order  to  prevent  harmful 
interference  among  users  of  radio 
frequencies,  to  ensure  safetv  of  life  and 
property,  and  to  promote 
interoperability  among  radio 
frequencies  throughout  the  world 

Legal  Basis:  47  U.S.C.  1. =5 4.  303 

Section  Number  and  Title: 
2.106      lalile  (it  Freiiiinii  \    MIocations 

Subpart  J — Equipment  Authorization 
Procedures 

Brief  Description:  These  rules  provide 
technical  standards  for  radio  ecjuipment 
and  their  part  and  components. 

Need:  These  rules  permit  the 
Commission  to  carry  out  its 
responsibilities  under  the 
Communications  Act  and  the  various 
treaties  and  international  regulations, 
and  to  promote  the  efficient  utilization 
of  the  spectrum. 

Legal  Basis:  47  U.S.C.  154.  303. 
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Section  Number  and  Title: 

2.948     Description  of  measurement  facilities 

2.1033(b)(n)     .Xppliiation  for  certification 
2.1055(a)(2)     Measurement.s  required; 
Frequency  stability 

Subpart  K — Importation  of  Devices 
Capable  of  Causing  Harmful 
Interference 

Brief  Description:  These  rules  are 
designed  to  prevent  interference  from 
radio-frequency  devices  and  to  facilitate 
the  filing  of  FCC  Form  740  information 
regarding  equipment  importation. 

\'efd:  These  rules  control  tec:hnical 
criteria,  -educing  filing  and  handling 
burden  on  both  imp(jrters  and  the 
federal  government,  including  the  U.S. 
Customs  Service. 

Legal  Basis:  27  U.S. CI.  154(1).  302, 
303{r). 

Section  \umber  and  Title: 

2.1201  Purpose 

2.1202  Exclusions 

2.120.1     General  requirement  for  entry  into 
the  U.S.A. 

2.1204  Import  conditions 

2.1205  Filing  of  required  declaration 

2. 12U7     Examination  of  imported  equipment 

Subpart  N — FCC  Procedure  for  Testing 
Class  A,  B,  and  S  Emergency  Position 
Indicating  Radioi>eacons  (EPIRBs) 

Brief  Description:  These  rules  set 
standards  for  testing  Class  A,  B,  and  S 
Emergencv  Position  Indicating 
Radiobeacons  (EPIRBs) 

Seed:  These  rules  are  necessary  to 
provide  manufacturers  with  information 
necessarv  to  develop  EPIRB  equipment 
that  will  comply  with  technical 
standards,  and  to  ensure  the  appropriate 
measurement  of  such  equipment  to 
determine  its  compliance  with  our 
technical  rules. 

Legal  Basis:  i?  U.S.C.  154,  302 

Section  Number  and  Title: 

2.1     Introduction 

2.1503     Test  environment 

2.1505     Test  instrumentation  and  equipment 

2.1507     Test  frequen(  les 

2.1509     Environmental  and  duration  test.s 

2.1511     Measurements  of  radiated  emissions 

2.1513     Measurements  of  modulation 

charartenstits 
2.151     Spectral  Measurements 
2.1517     Data  recording/reporting 

requirements 

PART  5— EXPERIMENTAL  RADIO 
SERVICE  (OTHER  THAN  BROADCAST) 

Subpart  B — Applications  and  Licenses 

Brief  Description  These  rules  set  out 
eligibility,  application,  licensing  and 
operating  procedures  and  requirements 
for  experimental  stations. 

Need:  These  rules  permit  the 
experimentation  in  new  radio 


technology  and  applications  while 
ensuring  the  protection  of  incumbent 
services. 

Legal  Basis:  47  U.S.C.  154,  302.  307. 

Section  Number  and  Title: 

5.51{c)     Fligitiilitv  of  li(  ense 

5  53(b)     .St.ttions  iiulhori/ation  required 

PART  15— RADIOFREQUENCY 
DEVICES 

Brief  Description:  These  rules  provide 
the  parameters  necessarv*  to  permit  the 
unlicensed  operation  of  radiofrequency 
devices,  including  specification  of  the 
levels  of  wanted  and  unwanted 
emissions  and  frequencies  of  permitted 
operation 

Need:  These  rules  are  necessarv'  to 
promote  the  efficient  use  of  the  radio 
spectrum  bv  preventing  harmful 
interference  to  licen.sed  radio  services 
that  share  the  same  or  nearby  spectrum 
as  unlicensed  devices.  Such  licensed 
services  include  broadcast,  cellular, 
safetv-of-life  communications.  U.S. 
Government  operations,  and  others. 

Legal  Basis:  47  U.S.C.  154,  302.  307. 

Section  Number  and  Title: 

Subpart  A — General 

15.3     Definitions 

15.31     Measurement  standards 

15.35     Measurement  detector  fuiu  turns  .inil 

bandu  idths 
15.1.!     Tr.insilion  provisions  for  compliance 

with  the  rules 

Subpart  B — Unintentional  Radiators 

1  "i  107     Conducted  limits 
15.100     Radiated  emission  limits 
15.115     TV  interface  devices,  including 

cable  system  terminal  devices 
15.11V>     Closed  caption  decoder 

retiuiremenls  for  analog  television 

rei  eivers 

Subpart  C — Intentional  Radiators 

15  203     .Antenna  requirement 

15.205     Restricted  bands  of  operation 

15.J07     Conducted  limits 

15.209     Radiated  emission  limits;  general 

requirements 
15.214     {;ordless  telephones 
15.221     Operation  in  the  band  525-1705  kHz 
15  229     (Iperalion  in  the  band  40.66-40.70 

MH/ 
15.237     Operation  in  the  bands  72.0-73.0 

MHz,  74.6-74.8  MHz.  and  75.2-76.0 

MHz 
15  245     Operation  within  the  bands  902-928 

MHz.  2435-2465  MHz,  5785-5815  MHz, 

10500-10550  MHz.  and  14075-14175 

MHz 
15  247     Operation  withirr  the  bands  902-928 

MHz,  2400-2483.5  MHz,  and  5725-5850 

MHz 
1 5  249     Operations  within  the  bands  902- 

928  MHz.  2400-2483.5  MHz.  5725-2875 

MHz.  and  24.0-24.25  GHz  6 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Subpart  A —  Terminology 

Brief  Description:  This  rule  provides 
definitions  for  terms  used  in  rules. 

Need:  This  rule  is  essential  for  the 
implementation  and  understanding  of 
other  rule  sections. 

Legal  Basis:  47  U.S.C.  302 

Section  Number  and  Title: 

2.1(c)     Definitions 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

Subpart  B — Allocation,  Asignment  and 
Use  of  Radio  Frequencies 

Brief  Description:  These  rules  display 
the  Table  of  Frequency  Allocations, 
which  sets  forth  a  "road  map"  of  the 
service  allocations  of  radio  frequency 
spectrum  throughout  the  world.  The 
Table  of  Allocations  also  indicates  how 
spectrum  is  allocated  among  Federal 
Government  users,  who  are  subject  to 
the  regulatory  jurisdiction  of  the 
Department  of  Commerce's  National 
Telecommunications  and  Information 
Administration,  and  non-Federal  users, 
who  are  subject  to  the  Commission's 
jurisdiction.  The  table  further  shows  the 
services  to  which  the  various  spectrum 
bands  are  allocated.  The  precise 
technical  rules  governing  each  service 
regulated  by  the  Commission,  however, 
are  set  forth  in  the  several  other  parts  of 
the  Commission's  rules. 

Need:  These  rules  are  promulgated  to 
promote  the  efficient  use  of  the  radio 
spectrum  in  order  to  prevent  harmful 
interference  among  users  of  radio 
frequencies,  to  ensure  safety  of  life  and 
property,  and  to  promote 
interoperability  among  radio 
frequencies  throughout  the  world. 

Legal  Basis:  47  U.S.C.  154.  303. 

Section  Number  and  Title: 

2.107     Table  of  Frequency  .Allocations 

Subpart  J — Equipment  Authorization 
Procedures 

Brief  Description:  These  rules  provide 
technical  standards  for  radio  equipment 
and  their  part  and  components. 

Need:  Tnese  rules  permit  the 
Commission  to  carry  out  its 
responsibilities  under  the 
Communications  Act  and  the  various 
treaties  and  international  regulations, 
and  to  promote  the  efficient  utilization 
of  the  spectrum. 

Legal  Basis:  47  U.S.C.  154,  303.    . 

Section  Number  and  Title: 

2.948     Description  of  measurement  facilities 
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2.1033(b)(ll)    Application  for  certification 
2.1055(a)(2)    Measurements  required; 
Frequency  stability 

Subpart  K— ImportatkNi  of  Devices 
Capable  of  Causing  Haimful 
Interference 

Brief  Description:  These  rules  are 
designed  to  prevent  interference  from 
radio-frequency  devices  and  to  facilitate 
the  filing  of  FCC  Form  740  information 
regarding  equipment  importation. 

NeedTrhese  rules  control  technical 
criteria,  reducing  filing  and  handling 
burden  on  both  importers  and  the 
federal  government,  including  the  U.S. 
Customs  Service. 

Legal  Basis:  27  U.S.C.  154(1).  302. 
303(r). 

Section  Number  and  Title: 

2.1201  Purpose 

2.1202  Exclusions 

2.1203  General  requirement  for  entry  into 
the  U.S.A. 

2.1204  Import  conditions 

2.1205  Filing  of  required  declaration 
2.1207    Examination  of  imported  equipment 

Subpart  N— FCC  Procedure  for  Testing 
Class  A,  B,  and  S  Emergency  Position 
Indicating  Radiobeacons  (EPIRBs) 

Brief  Description:  These  rules  set 
standards  for  testing  Class  A,  B,  and  S 
Emergency  Position  Indicating 
Radiobeacons  (EPIRBs) 

Need:  These  rules  are  necessary  to 
provide  manufactvuers  with  information 
necessary  to  develop  EPIRB  equipment 
that  will  comply  with  technical 
standards,  and  to  ensure  the  appropriate 
measurement  of  such  equipment  to 
determine  its  compliance  with  oiu- 
technical  rules. 

Legal  Basis:  47  U.S.C.  154,  302 

Section  Number  and  Title: 

2.1502  Introduction 

2.1503  Test  environment 

2.1 506    Test  instrumentation  and  equipment 
2.1508     Test  frequencies 
2.1510    Environmental  and  duration  tests 
2.1512     Measurements  of  radiated  emissions 
2.1514     Measurements  of  modulation 

characteristics 
2.1516     Spectral  Measurements 
2.1518    Data  recording/ reporting 

requirements 

PART  &— EXPERIMENTAL  RADIO 
SERVICE  (OTHER  THAN  BROADCAST) 

Sut>part  B— Applications  and  Licenses 

Brief  Description:  These  ndes  set  out 
eligibility,  application,  licensing  and 
operating  procedures  and  requirements 
for  experimental  stations. 

Need:  These  rules  permit  the 
experimentation  in  new  radio 
technology  and  applications  while 
ensuring  the  protection  of  incumbent 
services. 


Legal  Basis:  47  U.S.C.  154,  302,  307. 

Section  Number  and  Title: 

5.51(c)    Eligibility  of  license 

5.53(b)    Stations  authorization  required 

PART  15— AADIO  FREQUENCY 
DEVICES 

Brief  Description:  These  rules  provide 
the  parameters  necessary  to  permit  the 
unlicensed  operation  of  radiofrequency 
devices,  including  specification  of  the 
levels  of  wanted  and  unwanted 
emissions  and  frequencies  of  permitted 
operation. 

Need:  These  rules  are  necessary  to 
promote  the  efficient  use  of  the  radio 
spectrum  by  preventing  hsu^mful 
interference  to  licensed  radio  services 
that  share  the  same  or  nearby  spectrum 
as  unlicensed  devices.  Such  licensed 
services  include  broadcast,  cellular, 
safety-of-life  communications,  U.S. 
Government  operations,  and  others. 

Legal  Basis:  47  U.S.C.  154,  302.  307. 

Section  Number  and  Title: 

Subpart  A— General 

15.4     Definitions 

15.32     Measurement  standards 

15.36     Measurement  detector  functions  and 

bandwidths 
15.38    Transition  provisions  for  compliance 

with  the  rules 

Subpart  B — Unintentional  Radiators 

15.108     Conducted  limits 
15.110    Radiated  emission  limits 
15.116     TV  interface  devices,  including 

cable  system  terminal  devices 
15.120    Closed  caption  decoder 

requirements  for  analog  television 

receivers 

Subpart  C — Intentional  Radiators 

15.204     Antenna  requirement 

1 5.206    Restricted  bands  of  operation 

15.208    Conducted  limits 

15.210     Radiated  emission  limits;  general 

requirements 
15.215    Cordless  telephones 
15.222     Operation  in  the  band  525-1705  kHz 
15.229     Operation  in  the  band  40.66-40.70 

MHz 
15.238     Operation  in  the  bands  72.0-73.0 

MHz,  74.6-74.8  MHz,  and  75.2-76.0 

MHz 
15.246     Operation  within  the  bands  902-928 

MHz.  2435-2465  MHz,  5785-5815  MHz, 

10500-10550  MHz,  and  14075-14175 

MHz 
15.248     Operation  within  the  bands  902-928 

MHz,  2400-2483.5  MHz.  and  5725-5850 

MHz 
15.250     Operations  within  the  bands  902- 

928  MHz,  2400-2483.5  MHz.  5725-2875 

MHz,  and  24.0-24.25  GHz 


PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

Subpart  A— General 

Brief  Description:  The  rules  and 
regulations  set  forth  in  this  section 
provide  for  the  certification  of  cable 
television  systems  and  for  their 
operation  in  conformity  with  standards 
for  carriage  of  television  broadcast 
signals,  program  exclusivity, 
cablecasting,  access  channels,  and 
related  matters. 

Need:  Theses  rules  prescribe 
definitions  of  cable  television  terms  and 
requirements  for  waivers  for  special 
relief,  enforcement,  complaints,  as  well 
as  declaratory  ruling  procedures. 

Legal  basis:  47  U.S.C.  154,  303,  339 

Section  Number  and  Title: 
76.5()j)     Definitions:  Rural  area. 
76.5(kk}     Definitions:  Technically  integrated. 
76.7(e)     General  special  relief,  waiver, 
enforcement,  complaint,  show  cause, 
forfeiture,  and  declarators  ruling 
procedures.  Additional  procedures  and 
written  submissions. 

Subpart  D — Carriage  of  Television 
Broadcast  Signals 

Brief  Description:  These  rules  provide 
for  the  carriage  of  television  broadcast 
signals  on  cable  television  systems. 
Subject  to  the  Commission's  network 
nonduplication,  syndicated  exclusivity 
and  sports  broadcasting  rules,  cable 
systems  must  carry  the  entirety  of  the 
program  schedule  of  every  local 
television  station  carried  pursuant  to  the 
Commission's  mandatory  carriage 
provisions  or  the  retransmission  consent 
provisions.  A  broadcaster  and  a  cable 
operator  may  negotfate  for  partial 
carriage  of  the  signal  where  the  station 
is  not  eligible  for  must-carry  rights, 
either  because  of  the  station's  failure  to 
meet  the  requisite  definitions  or  because 
the  cable  system  is  outside  the  station's 
market  area. 

Need:  These  rules  prescribe 
requirements  and  obligations 
concerning  cable  television  system 
carriage  of  television  broadcast  signals. 

Lega/ basis;  47  U.S.C.  154 

Section  Number  and  Title: 
76.54(c)     Significantly  viewed  signals. 
method  to  be  followed  for  spec  iai 
showings. 

Subpart  G— Cablecasting 

Brief  Description:  These  rules  provide 
for  origination  cablecasting  concerning 
legally  qualified  candidates  for  public 
office,  and  rates  charged  for  use  of  cable 
television  systems  by  candidates  in 
connection  with  campaign  activities, 
including  political  files  and  fairness 
doctrines.  Also,  the  rules  include 
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information  concerning  the  rates,  terms, 
condition.s  and  all  discounts  and 
privileges  offered  to  commercial 
advertisers  be  disclosed  and  made 
available  to  candidates  Thev  also 
presc  ribe  provisions  for  origination 
cablecasting  for  anv  advertisements  of 
or  information  concerning  any  lottery, 
gift,  enterprise,  or  similar  scheme 
offering  prizes  dependent  in  whule  or  in 
part  upim  lot  of  (banc  e 

\f'f(l:  These  rules  prt'sfribi- 
requirements  that  enable  legalh 
qualified  political  candidates  to  use 
cable  television  facilities. 
Le^^al  basis:  47  U.S.C.  154 
Section  \umber  and  Title: 
7h.205     Origination  catjiecdsts  by  legally 
qualified  candidates  for  public  office; 
equal  opportunities. 
76.206(al(l)(i)(ii)     Candidates  Rates.  Charges 

for  use  of  cable  television  systems. 
76.206(21     Candidates  Rates.  C^harges  for  use 

of  cable  television  systems. 
76.207     Political  file  (This  section  was 

renumbered  as  Section  76.1701  pursuant 
to  the  Commission's  reorganization  and 
renumbering  of  Section  76  as  part  of  the 
1998  Biennial  Review-Multichannel 
Video  and  Cable  Television  Service,  6.5 
FR  53610). 
7fi.213(c)     Lotteries. 
7fi.213(e)     Lotteries. 

76.221(a)     Sponsorship  identification.  (This 
section  was  renumbered  as  Section 
76.1715  pursuant  to  the  (Commission's 
reorganization  and  renumbering  of 
Section  76  as  part  of  the  1998  Biennial 
Review-Multichannel  Video  and  Cable 
Television  Service,  65  FR  53610). 
76.225     Commercial  limits  in  children's 
programs 

Subpart  H — General  Operating 
Requirements 

flne/Desrnpf;on.' These  rules  provide 
guidelines  for  general  operation 
requirements  including  customer 
service  obligations  and  cable  records 
which  must  be  made  available  to  the 
public  for  inspection  are  provided  for  in 
this  section 

.Veed  These  rules  prescribe  general 
operating  and  recordkeeping 
requirements  for  cable  television 
systems. 
■  Legal  basis:  47  U.S.C.  154,  521 

Section  number  and  Title: 
76.305(a)     Records  to  be  maintained  locativ 
bv  cable  system  operators. 
Recordkeeping  requirements.  (This 
section  was  renumbered  as  76.1700(a) 
pursuant  to  the  Commission's 
reorganization  and  renumbering  of 
Section  76  as  part  of  the  1998  Biennial 
Review — Multichannel  Video  and  Cable 
Television  Service,  65  FR  5,'J610). 
76.305(c)     Records  to  be  maintained  locally 
bv  cable  svstem  operators.  (This  section 
was  renumbered  as  76.1700((  )  pursuant 
to  the  Commissions  reorganization  and 
renumbering  of  Section  76  as  part  of  the 


IM'IH  Hifiinial  Keview — Multii  hannel 
Viriecj  and  Cable  Television  Service).  (ti5 
FR  53610) 

Subpart  J — Ownership  of  Cable 
Systems 

Bnt't  Description:  The  Commission 
rules  restrict  the  ability  of  televisiim 
broadcast  stations,  national  television 
networks.  MMDS,  and  .SMATV  systems 
to  own  or  control  interests  in  cable 
systems.  These  rules  also  restric:t  the 
ownership  interest  of  cable  operators 
and  their  abilitv  to  own  or  control  video 
programming  servic  es  While  there  are 
no  prohibitions  on  foreign  ownership  of 
cable  television  systems,  foreign 
governments  or  their  representatives 
mav  not  (nvn  (L\R.S  stations. 

Seed:  This  section  prescribes  rules  for 
the  diversitv  of  cable  television  system 
ownership  and  restrictions  on 
ovvnershif)  interests  by  video 
[irogramming  providers. 

Lev,al  tnisis:  47  U.S.C.  154.  533 

Section  Number  and  Title: 
76.501   Ooss-ownership. 

Subpart  K — Technical  Standards 

Brief  desi:nptn)n:'Thi'SP  rules  provide 
technical  performance  standards  for  the 
operation  of  cable  television  systems  to 
ensure  the  deliverv  of  satisfactory 
television  signals  to  cable  subscribers. 
Lo(  al  franchising  authorities  are 
generally  authorized  to  enforce  these 
technical  standards  through  their 
franc  hising  [iroc  ess. 

\eed:  These  rules  prescribe  technical 
standards  applicable  to  cable  television 
service. 

Legal  basis:  47  U.S.C:.  154,  A03.  and 
601 

Section  Number  and  Title: 

76.601  lc)(l)     I'lTidnnaiii  r  I'f-sts 
76.601  ((:)(2)     Perfnrni.iii.  .•  Irsts 
76.601  (c)(4)     Performaiuf  iesls 
7(>()01  Note     Performance  Tests 
76.605  (al     Technii  al  Standards 
76.605  (b)     Tf(  hnical  Sldiulards 
76.605  (Note  1)     Note  1 
76.605  (Note  2)     Note  2 
76.605  (Note  3)     Note  .1 
76.605  (Note  4)     Note  4 
76.605  (Note  5)     Note  5 

76.605  (Note  6)     Note  6 

76.606  CClosed  Captioning 

76.607  Coniplaint  Rfscjlution  (This  section 
was  renuriilHTi'd  ,is  .Section  76.1713 
pursuanl  tn  ih'-  (■nnimissions 
reorganiZciliiiii  aiui  rt'numberiug  of 
Section  76  as  part  of  the  1998  Bicnni.il 
Review — Mulli<, hannel  X'irieo  <mcl  C.ihli' 
Television  Service,  65  KR  5.16101 

76.609  (d)(2)     Measurements 
76.609  (e)     MeHsurenu-nls 
76.609(g)     MiMNnrt'iniMits 
76  609  (h)(2)     MtMsiirenit'Mls 
"(i  ()(l'l  1  il      Mr.isiiii'rnrnts 


PART  78— CABLE  TELEVISION  RELAY 
SERVICE 

Subpart  A — General 

Brief  Description:  The  rules  and 
regulations  prescribe  regulations, 
definitions  and  other  pertinent  rules 
relating  to  cable  television  relay  service 
(CARS). 

Seed:  These  rules  set  forth  guidelines 
for  the  licensing  and  operation  of  fixed 
or  mobile  cable  television  relay  service 
stations  (CARS)  used  for  the 
transmission  of  television  and  related 
audio  signals,  signals  of  standard  and 
FM  broadcast  stations,  signals  of 
instructional  television  fixed  stations, 
and  cablecasting  from  the  point  of 
reception  to  a  terminal  point  from 
which  the  signals  are  distributed  to  the 
public  bv  cable. 

Legal  basis:  47  U.S.C.  154.  303 

Section  Number  and  Title: 
TH.i     Other  pertinent  rules 
78.5  (i^J     Definitions:  I 'nattended  operation. 

Subpart  B — Applications  and  Licenses 

Brief  Description:  These  rules  set  forth 
procedures  for  applying  for  licenses  to 
operate  cable  antenna  relay  service 
stations.  Cable  systems  uses  these 
microwave  relay  stations  to  obtain 
certain  signals  when  it  is  impractical  to 
use  cable  deliverv'.  Cable  operators  may 
purchase  microwave  relay  ser\'ice  from 
companies  providing  such  common 
carrier  services,  or  they  may  operate 
their  own  relay  stations  licensed  by  the 
Commission. 

Need:  These  rules  prescribe 
application  and  licensing  requirements 
applicable  to  cable  television  relay 
service. 

Legal  basis:  47  U.S.C.  154,  303. 

Section  Number  and  Title: 
78, 1  1  (a)     Permissible  service 
78-11  ((  )      Permissible  service 
78,11  ((I)     Perniissihlc  service 
78,11  (t'l     PiTinissihle  ser\ice 
"8,11  HI     Permissible  service 
"H  11  (i;)     Permissible  ser\  i(  e 
78.13  (d)     Kligihilitv  for  lii  eii.se 
78.15  (c)     Contents  of  applications 
78.27  (a)     License  (onditions 
78.33  (il)     Sjiec  ial  tfmporar\  aLith(irlt\ 
78  lO.T  (aid  I     .\iiteiinii  systems 
"8,10!)  (b)     .\ntenna  systems 

PART  1— PRACTICE  AND 
PROCEDURE 

Subpart  C — Rulemaking  Proceedings 

Brief  Description:  This  rule  requires 
that,  whenever  an  expression  of  interest 
has  been  filed  in  a  proceeding  to  amend 
the  FM  or  TV  Table  of  Allotments,  and 
the  filing  party  seeks  to  dismiss  or 
withdraw  the  expression  of  interest,  the 
party  must  file  with  the  Commission  a 
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request  for  approval  of  the  dismissal  or 
vkfithdrawal. 

Need:  Without  the  requirement,  the 
Commission  could  not  monitor  the 
Tables. 

Legal  Basis:  M  U.S.C.  154.  303,  307. 

Section  Number  and  Title: 
1.420  (j)    Additional  procedures  in 

proceedings  for  amendment  of  the  FM  or 
TV  Tables  of  Allotments. 

PART  21— DOMESTIC  PUBUC  FIXED 
RADIO  SERVICES 

Subpart  K— Multipoint  Distribution 
Service 

Brief  Description:  These  rules 
prescribe  procedures  for  Multipoint 
Distribution  Service  (MDS)  hcensees  in 
the  domestic  public  fixed  radio  services. 

Need:  These  rules  are  established  to 
provide  procediues  for  common  carrier 
MDS  licensees.  These  rules  supply 
requirements  for  cable  television  and 
the  competitive  bidding  process; 
instructions  for  specific  application 
forms,  partitioned  service  areas,  basic 
trading  areas,  and  all  other  procedures 
applicable  to  MDS. 

Legal  Basis:  47  U.S.C.  151,  154.  201. 
202,  203  204,  205,  208,  215,  218,  303, 
307, 313. 314, 403, 404. 552. 554,  602. 

Section  Number  and  Title: 
21.911     Annual  reports. 
21.914     Mutual  ly -exclusive  MDS 
applications. 

PART  73— RADIO  BROADCAST 
SERVICES 

Subpart  A— AM  Broadcast  Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of  AM 
radio  equipment  and  licenses. 

Need:  These  rules  prescribe  certain 
technical  requirements  and  procedures 
for  AM  broadcast  radio  services. 

Legal  Basis:  47  U.S.C.  154,  303,  334, 
336. 

Section  Number  and  Title: 
73.35    Calculation  of  improvement  factors. 

73.151  Field  strength  measurements  to 
establish  performance  of  directional 
antennas. 

73.152  Modification  of  directional  antenna 
data. 

73.183    Groundwave  signals. 

Subpart  B — FM  Broadcast  Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of  FM 
radio  equipment  and  licenses. 

Need:  These  rules  prescribe  certain 
technical  requirements  and  procedures 
for  FM  broadcast  radio  services. 

Legal  Basis:  47  U.S.C.  154,  303,  334, 
336. 

Section  Number  and  Title: 


73.208     Reference  points  and  distance 

computations. 
73.215     Contour  protection  for  short 

stations. 

Subpart  E— Television  Broadcast 
Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of 
television  broadcast  equipment  and 
licenses. 

Need:  These  rules  prescribe  certain 
technical  requirements  and  operating 
procedures  for  television  broadcast 
services. 

Legal  Basis:  47  U.S.C.  154,  155,  303. 
334,  336. 

Section  Number  and  Title: 
73.670     Commercial  limits  in  children's 

programs. 
73.687     Transmission  system  requirements. 

Subpart  H— Rules  Applicable  to  all 
Broadcast  Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of  all 
broadcast  services. 

Need;  These  rules  prescribe  operating 
procedures  applicable  to  all  broadcast 
services. 

Legal  Basis:  47  U.S.C.  154,  303.  334, 
336. 

Section  Number  and  Title: 
73.1212     Sponsorship  identification;  list 

retention;  related  requirements. 
73.1217     Broadcast  hoaxes. 

73.1942  Candidate  rates. 

73.1943  Political  file. 

73.1944  Reasonable  access. 

73.3556     Duplication  of  programming  on 
commonly  owned  or  time  brokered 
stations. 

73.3588  Dismissal  of  petitions  to  deny  or 
withdrawal  of  informal  objections. 

73.3589  Threats  to  file  petitions  to  deny  or 
informal  objections. 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

Subpart  D— Remote  Plci(up  Broadcast 
Stations 

Brief  Description:  This  rule  prescribes 
the  frequency,  type  of  equipment  and 
method  that  a  remote  pickup  broadcast 
station  shall  use  when  identifying  itself 
on  the  air. 

Need:  Operators  identify  their  remote 
pickup  broadcast  stations  using  the 
means  described  in  this  rule.  Without 
this  rule,  the  Commission  and  the 
public  would  be  unable  to  identify  the 
station. 

Legal  Basis:  47  U.S.C.  154,  303.  307, 
554. 

Section  Number  and  Title: 
74.482     Station  identification. 


Subpart  E — Aural  Broadcast  Auxiliary 
Stations 

Brief  Description :  This  rule  assists  in 
prescribing  operating  procedures 
exclusive  to  aural  broadcast  auxiliary 
stations. 

Need:  This  rule  describes  the  different 
classes  of  aural  broadcast  auxiliary 
stations,  which  assists  parties  in 
determining  which  operating 
procedures  apply  to  a  particular  station. 

Legal  Basis:  47  U.S.C.  154,  303.  307. 
554, 

Section  Number  and  Title: 
74.501     Classes  of  aural  broadcast  auxiliary 
stations. 

Subpart  I — Instructional  Television 
Fixed  Service 

Brief  Description:  These  rules 
prescribe  operating  procedure  exclusive 
to  instructional  television  fixed  service 
stations. 

Need:  These  rules  promote 
procedures  for  instructional  television 
fixed  service  (LTFS)  broadcasting 
stations,  frequencies  on  fixed  broadcast 
stations,  fixed  service  applications, 
multi-channel  distribution  and  all  other 
procedures  applicable  to  television 
fixed  service. 

Legal  ?asis:  47  U.S.C.  154,  303,  307, 
554. 

Section  Number  and  Title: 
74.986     Involuntary  ITFS  station 
modifications. 

74.990  Use  of  available  instru(  tiunal 
television  fixed  service  frequenc  ies  by 
wireless  cable  entities. 

74.991  Wireless  cable  application 
procedures. 

74.992  Access  to  channels  licensed  to 
wireless  cable  entities. 

Subpart  L — FM  Broadcast  Translator 
Stations  and  FM  Broadcast  Booster 
Stations 

Brief  Description:  These  rules 
prescribe  operating  procedures 
exclusive  to  FM  broadcast  translator  and 
FM  broadcast  booster  stations. 

Need:  These  rules  provide  procedures 
pertaining  to  transmitting  FM  signal 
chaimels  for  primary  stations,  FM  radio 
broadcast  stations,  and  FM  booster 
stations. 

Legal  Basis:  47  U.S.C.  154,  303.  307, 

554, 

Section  Number  and  Title: 
74.1201     Definitions. 
74.1205     Protection  of  channel  6  TV 
broadcast  stations. 

PART  1— PRACTICE  AND 
PROCEDURE 

Subpart  C— Rulemaking  Proceedings 

Brief  Description:  This  rule  requires 
that,  whenever  an  expression  of  interest 
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hdS  bt-eii  filed  in  a  pnn  cciliiit;  to  aiin'iul 
thf  FM  nr  TV  Tahh-  nf  Alldtnu'iits.  ami 
the  filing  partv  seeks  tn  dismiss  nr 
withdraw  the  expressKni  nf  intfrest.  the 
part\-  must  file  with  the  Cnmnii^-NKin  .i 
ff^cjuest  for  apprnval  nf  tht'  dl^I!ll^-^al  or 
withdrawal 

.Veed' Withnut  thi'  re(iiiirfiiifnt.  the 
('ommissiun  i  nuld  not  monitor  the 
Tables 

Legal  Basis  47  U.S.C.  154.  JU.i.  .iU7 . 

Section  Number  and  Title: 
1.420  (j)     Additional  procedures  in 

proceedings  for  amendment  of  the  IM  or 
TV  Tables  of  Allotments. 

PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES 

Subpart  K— Multipoint  Distribution 
Service 

Brwf  Desiription  These  rules 
prescribe  procedures  for  Multipoint 
Distribution  Service  (MDS)  lie  eiisfcs  m 
the  domestic  public  fixed  radio  scr\  K;es. 

Need;  These  rulf^s  are  established  to 
provide  prcjcedurns  for  common  i  <irrifr 
MDS  licensees  These  rules  supplv 
requirements  for  cable  television  anil 
the  competitive  bidding  process; 
instructions  for  specific  applu  ation 
forms,  partitioned  servu  e  areas,  hasii 
trading  areas,  and  all  other  procedures 
applicable  to  MDS. 

Legal  Basis  47  U  S.C  151.  154.  201. 
202,  203,  204.  205,  208.  215.  21H.  M).i. 
307. 313. 314, 403,  404,  552,  554,  602. 

Section  Xiimber  and  TitU-: 

21.91 1      .Annual  report^ 

21.914     Mutually-exclusive  MDS 

appliratinns 

PART  73— RADIO  BROADCAST 
SERVICES 

Subpart  A-AM  Broadcast  Stations 

Brift  [^esLinptinn  Th>'se  ruU's  provide 
for  compliance  and  authori/.atp  ui  of  AM 
radio  equipment  and  lu  enses 

Seed  These  rules  prescribe  (  ert<uii 
techni(  dl  requirements  and  pro(  edures 
for  AM  broadcast  radio  services 

Legal  Basis  47  U.S.C  154.  303.  334. 
336.^ 

Section  Sum  her  and  Title: 
73.3.5     Calculdtiiin  of  improvement  factors. 

73.151  Field  strength  measurements  to 
establish  performance  of  directional 
antennas. 

73.152  Modification  of  directional  antenna 
data. 

7Tl«i     (iroundwave  signals. 

Subpart  B — FM  Broadcast  Stations 

Brief  Description  These  rules  provide 
for  compliance  and  authorization  of  FM 
radio  equipment  and  licenses. 


\rrd    I'heM'  rules  pres(  ribe  certain 
(••(  hull  ,il  leqinreinents  ,ind  procedures 
tni  I'M  broad(  aNt  r.idio  ser\i(  es 

Legal  Basis  47  l'  SC    154.  303.  334. 
336. 

Section  Siiiiil'fi  mid  Titlr: 
73.208     Reference  points  and  distance 

computations. 
73.215     Contour  protection  for  short-spai  ed 
statifins 

Subpart  E — Television  Broadcast 
Stations 

Brief  Drsi  nptmii  These  rules  provide 
for  compliam  e  and  authorization  of 
television  broadi  ast  equipment  and 
lu  ense-< 

Si'fd  These  rules  ()rescribe  certain 
te(  hiiK  al  re(|uirements  and  operating 
pro(  edures  for  television  broadcast 
ser\  II  e>. 

I.txal  Basis  47  U.S.C.  154.  155.  303. 
Ci4.  .t3t) 

Section  \innher  and  Title: 
73.670    Commercial  limits  in  children's 

programs. 
73.687     Transmission  sysleni  ri'(|uirrinfnls 

Subpart  H — Rules  Applicable  to  All 
Broadcast  Stations 

Brif't  Description  These  rules  provide 
tor  (  ompliance  and  authorization  of  all 
bro.idi  ast  services. 

St'fd  These  rules  prescribe  operating 
prcjcedures  applicable  to  all  broadcast 
services. 

l^gal  Basis  47  U.S.C.  154.  303.  334. 
336 

Section  Suinher  and  Title: 
73.1212     .Spunsorship  identification;  list 

retention,  related  requirements. 
73.1217     Briiadi  ast  hoaxes. 
73.1942     Caiuiidalf  rales. 
73.194:t     l'i)lilic:al  file. 
73.1944     Reasonable  access. 
73.3556     Duplication  of  programmiii«  nii 

(  ommonly  owned  ur  time  brokered 

stations. 
7!   1^88     Dismissal  nt  petitions  to  deny  or 

uilhdravval  o(  informal  c)b|e(  turns 
73.3.')H9      Threats  to  tile  [)etilinns  to  deiu  or 

intorrii.d  .ihiei  tions 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

Subpart  D — Remote  Pickup  Broadcast 
Stations 

Brief  Dfscription  This  rule  prescribes 
the  frecjueni  v.  tvpe  of  equipment  and 
method  that  a  remote  pickup  broadcast 
station  shall  use  when  identifv'ing  itself 
on  the  air 

\eed:  Operators  identifv'  their  remote 
pit  kup  broadcast  stations  using  the 
means  described  in  this  rule.  Without 
this  rule,  the  Commission  and  the 


public  would  be  unable  to  identify  the 
station. 

Legal  Basis:  47  ILS.C.  154.  303.  307, 
554. 

Section  Somber  and  Title: 
~A  4HJ      ,St,iliiiii  ulciililic  atinii. 

Subpart  E — Aural  Broadcast  Auxiliary 
Stations 

Brief  Description:  This  rule  assists  in 
prescribing  operating  procedures 
exclusive  to  aural  broadcast  auxiliary 
stations. 

Seed:  This  rule  describes  the  different 
classes  of  aural  broadcast  auxiliary 
stations,  which  assists  parties  in 
determining  which  operating 
procedures  applv  to  a  particular  station. 

Legal  Basis:  47  U.S.C.  154.  303.  307. 
554. 

Section  Sumher  and  Title: 
74,501     Classes  of  aural  hrnacii  ast  auxiliary 
stations. 

Subpart  I — Instructional  Television 
Fixed  Service 

Brief  Description:  Thele  rules 
prescribe  operating  procedure  exclusive 
to  instructional  television  fixed  service 
stations. 

Seed:  These  rules  promote 
procedures  for  instructional  television 
fixed  service  (ITFS)  broadcasting 
stations,  frequencies  on  fixed  broadcast 
stations,  fixed  service  applications, 
multi-channel  distribution  and  all  other 
procedures  applicable  to  television 
fixed  service. 

Legal  Basis:  47  U'.S.C.  154,  303,  307. 
554. 

Section  Number  and  Title: 
74  98H     Invnluntarv  ITF-S  station 

moilifii  ations. 
74.990     Use  iif  available  instrui  tional 

television  fixed  servii  e  fre(iuencies  by 

wireless  rable  entities. 
74  991     Wireless  cable  application 

procedures. 
74.992     .Access  to  channels  licensed  to 

wireless  cable  entities. 

Subpart  L — FM  Broadcast  Translator 
Stations  and  FM  Broadcast  Booster 
Stations 

Brief  Description:  These  rules 
prescribe  operating  procedures 
exclusive  to  FM  broadcast  translator  and 
FM  broadcast  booster  stations. 

Seed:  These  rules  provide  procedures 
pertaining  to  transmitting  FM  signal 
channels  for  primary  stations.  FM  radio 
broadcast  stations,  and  FM  booster 
stations. 

Legal  Basis:  47  U.S.C.  154,  303.  307. 
554. 

Section  Number  and  Title: 
74.1201      Definitions 
74  1205     Protection  of  channel  6  TV 
broadcast  stations. 
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PART  1— PRACTICE  AND 
PROCEDURE 

Subpart  C— Rulemaking  Proceedings 

Brief  Description:  This  rule  requires 
that,  whenever  an  expression  of  interest 
has  been  filed  in  a  proceeding  to  amend 
the  FM  or  TV  Table  of  Allotments,  and 
the  filing  party  seeks  to  dismiss  or 
withdraw  the  expression  of  interest,  the 
party  must  file  with  the  Commission  a 
request  for  approval  of  the  dismissal  or 
withdrawal. 

Need:  Without  the  requirement,  the 
Commission  could  not  monitor  the 

Legal  Basis:  47  U.S.C.  154,  303,  307. 
Section  Number  and  Title: 
1.420(j)    Additional  procedures  in 

proceedings  for  amendment  of  the  FM  or 
TV  Tables  of  Allotments. 

PART  21— DOMESTIC  PUBUC  FIXED 
RADIO  SERVICES 

Subpart  K— Multipoint  Di8tributk>n 
Service 

Brief  Description:  These  rules 
prescribe  procedures  for  Multipoint 
Distribution  Service  (MDS)  licensees  in 
the  domestic  public  fixed  radio  services. 

Need;  These  rules  are  established  to 
provide  procedures  for  common  carrier 
MDS  licensees.  These  rules  supply 
requirements  for  cable  television  and 
the  competitive  bidding  process; 
instructions  for  specific  application 
forms,  partitioned  service  areas,  basic 
trading  areas,  and  all  other  procedures 
applicable  to  MDS. 

Legal  Basis:  i7  U.S.C.  151,  154,  201, 
202,  203  204.  205,  208,  215,  218,  303, 
307, 313,  314, 403, 404, 552,  554.  602. 

Section  Number  and  Title: 
21.911    Annual  reports. 
21.914     Mutually-exclusive  MDS 
applications. 

PART  73— RADIO  BROADCAST 
SERVICES 

Subpart  A— AM  Broadcast  Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of  AM 
radio  equipment  and  licenses. 

Need:  These  rules  prescribe  certain 
technical  requirements  cUid  procedures 
for  AM  broadcast  radio  services. 

Legal  Basis:  47  U.S.C.  154,  303,  334, 
336. 

Section  Number  and  Title: 
73.35    Calculation  of  improvement  factors. 

73.151  Field  strength  measurements  to 
establish  performance  of  directional 
antennas. 

73.152  Modification  of  directional  antenna 
data. 

73.183     Groundwave  signals. 


Subpart  B — FM  Broadcast  Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of  FM 
radio  equipment  and  licenses. 

Need:  These  rules  prescribe  certain 
technical  requirements  and  procedures 
for  FM  broadcast  radio  services. 

Legal  Basis:  47  U.S.C.  154.  303,  334, 
336. 

Section  Number  and  Title: 
73.208     Reference  points  and  distam:e 

computations. 
73.215     Contour  protection  for  short-spaced 
stations. 

Subpart  E— Television  Broadcast 
Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of 
television  broadcast  equipment  and 
licenses. 

Need:  These  rules  prescribe  certain 
technical  requirements  and  operating 
procedures  for  television  broadcast 
services. 

Legal  Basis:  47  U.S.C.  154,  155,  303, 
334, 336. 

Section  Number  and  Title: 
73.670     Commercial  limits  in  children's 

programs. 
73.687     Transmission  system  requirements. 

Subpart  H— Rules  Applicable  to  Ail 
Broadcast  Stations 

Brief  Description:  These  rules  provide 
for  compliance  and  authorization  of  all 
broadcast  services. 

Need:  These  rules  prescribe  operating 
procedures  applicable  to  all  broadcast 
services. 

Legal  Basis:  47  U.S.C.  154,  303.  334. 

336. 

Section  Number  and  Title: 
73.1212     Sponsorship  identification;  list 

retention;  related  requirements. 
73.1217     Broadcast  hoaxes. 

73.1942  Candidate  rates.    . 

73.1943  Political  file. 

73.1944  Reasonable  access. 

73.3556     Duplication  of  programming  on 
commonly  owned  or  time  brokered 
stations. 

73.3588  Dismissal  of  petitions  to  deny  or 
withdrawal  of  informal  objections. 

73.3589  Threats  to  file  petitions  to  deny  or 
informal  objections. 

PART  74— EXPERIMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

Subpart  D— Remote  Pickup  Broadcast 
Stations 

Brief  Description:  This  rule  prescribes 
the  frequency,  type  of  equipment  and 
method  that  a  remote  pickup  broadcast 
station  shall  use  when  identifying  itself 
on  the  air. 


Need:  Operators  identify-  their  remote 
pickup  broadcast  stations  using  the 
means  described  in  this  rule.  Without 
this  rule,  the  Commission  and  the 
public  would  be  unable  to  identify  the 
station. 

Legal  Basis:  47  U.S.C,  154.  303.  307. 
554. 

Section  Number  and  Title:  . 
74.482     Station  identification. 

Subpart  E — Aural  Broadcast  Auxiliary 
Stations 

Brief  Description:  This  rule  assists  in 
prescribing  operating  procedures 
exclusive  to  aural  broadcast  auxiliary 
stations. 

Need;  This  rule  describes  the  different 
classes  of  aural  broadcast  auxiliar\' 
stations,  which  assists  parties  in 
determining  which  operating 
procedures  apply  to  a  particular  station. 

Legal  Basis:  47  U.S.C.  154.  303,  307. 
554. 

Section  Number  and  Title: 
74.501     Classes  of  aural  broadcast  au,\iliar\ 
stations. 

Subpart  i — Instructional  Television 
Fixed  Service 

Brief  Description:  These  rules 
prescribe  operating  procedure  exclusive 
to  instructional  television  fixed  service 
stations. 

Need:  These  rules  promote 
procedures  for  instructional  television 
fixed  service  (ITFS)  broadcasting 
stations,  frequencies  on  fixed  broadcast 
stations,  fixed  service  applications, 
multi-channel  distribution  and  all  other 
procedures  applicable  to  television 
fixed  service. 

Legal  Basis:  47  U.S.C.  154.  303.  307. 
554. 

Section  Number  and  Title: 

74.986     Involuntary  ITFS  station 
modifications. 

74.990  Use  of  available  instrui  tional 
telesision  fixed  ser\iie  frequencies  b\ 
wireless  f:able  entities. 

74.991  Wireless  cable  application 
procedures. 

74.992  Access  to  channels  licensed  to 
wireless  cable  entities. 

Subpart  L— FM  Broadcast  Translator 
Stations  and  FM  Broadcast  Booster 
Stations 

Brief  Description:  These  rules 
prescribe  operating  procedures 
exclusive  to  FM  broadcast  translator  and 
FM  broadcast  booster  stations. 

Need:  These  rules  provide  procedures 
pertaining  to  transmitting  FM  signal 
channels  for  primary  stations,  FM  radio 
broadcast  stations,  and  FM  booster 
stations. 

Legal  Basis:  47  U.S.C.  154.  303,  307, 
554. 
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Section  Number  and  Title: 
74,1201     Definitions. 
74. 1 20.S     Protection  of  channel  6  TV 
broadcast  stations. 

Common  Carrier  Bureau's  Li.st  of  Rules 
for  Review  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  5  II.S.C.  610  for 
2000. 2001.  2002 

All  listed  rules  are  in  Title  47  of  the 
Code  of  Federal  Regulations. 

PART  1— PRACTICE  AND 
PROCEDURE 

Subpart  I — Procedures  Implementing 
the  National  Environmental  Policy  Act 
of  1969 

Brief  Description:  The  rules  contained 
in  subpart  1  implement  the 
requirements  of  the  N'dtional 
Environmental  Policy  Act  (NEPA)  as 
well  as  a  series  of  other  federal 
environmental  laws,  such  as  the 
Endangered  Species  Act  of  1473.  as 
amended,  the  National  Historic 
Preservation  Act  of  1966.  the 
Wilderness  .^ct  of  1964.  as  amended, 
laws  relating  to  Indian  Cerernoiudl  Sites 
and  the  Wildlife  Refuge  Laws.  In 
addition  the  Commissions 
environmental  rules  implement 
E.xecutive  Orders  regarding  flood  plains 
and  wetlands  regulation   By  statute  and/ 
or  as  set  forth  in  the  regulations  of  the 
(Council  on  Envirtrnmental  Qualitv 
(CEQ).  the  Commission  is  responsible 
for  ensuring  compliance  with  these 
laws  The  rules  also  identih'  certain 
spec:ial  issues  for  consideration, 
including  the  impact  of  high-intensity 
white  lights  on  towers  in  residential 
neighborhoods  and  the  effect  of 
radiofrequency  emissions  on  the  hiunaii 
environment. 

Seed  The  Commission's 
environmental  rules  identif\'  those 
sensitive  environmental  issues  which 
Commission  licensees  must  address.  As 
the  primary  Federal  agency  managing 
and  licensing  radio  spectrum 
broadcasters,  wireless  telephone  carriers 
and  other  public  and  private  radio 
users,  the  Commission  complies  with 
NEPA  by  requiring  its  licensees  to 
assess  and.  if  found,  report  the  potential 
environmental  consequences  of  their 
proposed  projects. 

Legal  Basis  47  U.S.C.  154(i).  154{j). 
and  303(r). 

Section  Number  and  Title: 

1  1  iO.3     Scope 

1. 1,506    .Actions  which  are  categorically 

excluded  from  environmental 

processing. 
1.1307    Actions  that  may  have  a  significant 

environmental  effect,  for  which 

Environmental  .^ssessme^ts  (EAs)  must 

be  prepared. 


1. 1.11^     Facilities  fur  which  no 

preconslruction  authorization  is 
required. 

PART  36-^URISDICTIONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES, 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

Brief  Description:  This  rule  contains 
procedures  and  standards  for  allocating 
telephone  (ompaiiv  investmtmt. 
expenses,  ta.xes.  and  reserves  between 
the  stale  and  federal  jurisdictions. 

Xefd  This  rule  permits  carriers  that 
serve  high-i:ost  areas  to  allocate 
adiiitional  lo(  al  loop  costs  to  the 
interstate  lurisdictum  and  recrover  those 
costs  through  the  universal  service 
mechanism 

Lfiiul  Basis:  Sec.  4;  48  Stat.  1066.  as 
amended.  47  U.S.C.  154.  Sec.  205,  219. 
220.  221(c),  48  Stat.  1077  as  amended. 
1078;  47  U.S.C.  154,  205.  219. 220. 
221(c). 

Subpart  F — Universal  Service  Fund 

Section  Number  and  Title: 
36.601     General. 
.i6.621     Study  area  total  unseparated -loop 

cost. 
36.622    National  and  study  area  average 

unseparated  loop  costs. 

PART  61— TARIFFS 

Subpart  H — Applications  for  Special 
Permission 

Bnrt  Description  The  Fart  61  rules 
are  designed  to  implement  the 
provisions  of  sections  201.  202.  203  and 
JU4  of  the  (Communications  Act  and 
ensure  that  rates  are  just,  reasonable, 
and  not  unjustlv  or  unreasonably 
discriminatory.  The  Part  61  rules  govern 
the  filing,  form,  content,  public  notice 
periods,  and  accompanying  support 
materials  for  tariffs   Part  61  rules  also 
establish  the  pricing  rules  and  related 
requirements  that  apply  to  incumbent 
local  exchange  carriers  that  are  subject 
to  price  cap  regulation. 

Need:  At  the  time  the  Commission 
implemented  the  Treasury  Department 
Lockbox  ("oUection  Program  for  all  fees, 
requiring  that  submissions  with  fees  be 
filed  onlv  with  the  lockbox  bank  in 
Pittsburgh,  the  tariff  rules  were  revised 
to  specify  that  any  special  permission 
application  must  be  filed  with  the  fee 
pavinent  at  the  lockbox  bank,  while  the 
attachments  must  be  filed  at  the  Office 
of  the  Secretary. 

Legal  Bosjs.  47  U.S.C,  154.  201.  202, 
203,  205.  403. 


Section  Numbers  and  Titles: 

fil  l.")l     Scope. 

(il  1.52     Terms  of  applii  ations  and  grants. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

Subpart  I — Procedures  Implementing 
the  Telecommunication  Relay  Services 
and  Related  Customer  Premises 
Equipment  for  Persons  With 
Disabilities 

Brief  Description:  Title  IV  of  the 
Americans  w'ith  Disabilities  Act  (ADA), 
which  is  codified  at  section  225  of  the 
Communications  Act  of  1934,  as 
amended  (the  Act),  mandates  that  the 
Commission  ensure  that  interstate  and 
intrastate  telecommunications  relay 
services  (TRS)  are  available,  to  the 
extent  possible  and  in  the  most  efficient 
manner,  to  individuals  in  the  United 
Slates  with  hearing  and  speech 
disabilities.  Title  IV  aims  to  further  the 
Act's  goal  of  universal  service  by 
providing  to  individuals  with  hearing  or 
speech  disabilities,  telephone  services 
that  are  functionally  equivalent  to  those 
available  to  individuals  without  such 
disabilities.  The  ADA  requires  the 
Commission  to  establish  functional 
requirements,  guidelines,  and 
operational  procedures  for  TRS,  and  to 
establish  minimum  standards  for 
carriers'  provisioning  of  TRS.  To 
establish  a  TRS  that  provides  services 
which  are  functionally  equivalent  to 
telephone  services  available  to  voice 
users,  Congress  directed,  among  other 
things,  that  the  Commission  prohibit 
TRS  providers  from  "failing  to  fulfill  the 
obligations  of  common  carriers  by 
refusing  calls." 

On  luly  26.  1991.  the  Commission 
released  its  First  Report  and  Order  on 
TRS.  This  item  stated  that,  "the 
Commission  is  amending  its  rules  to 
require  that  each  common  carrier 
providing  telephone  voice  transmission 
.services  shall,  no  later  than  July  26. 
1993.  provide  throughout  the  area  in 
which  it  offers  service, 
telecommunications  relay  services 
(TRS),  individually,  through  designees, 
through  a  competitively  selected 
vendor,  or  in  concert  with  other 
carriers  "1  This  Report  and  Order 
adopted  the  Commission's  Part  64, 
subpart  F,  rules. 

In  addition,  one  part  of  payphone 
.service  within  the  purview  of  NSD  (Part 
64,  Subpart  F)  concerns  TRS.  In  its  First 
Report  and  Order  on  TRS  (1991),  the 


IV1(>(  ommunic.atiDiis  .Services  for  Individuals 
with  Hearing  ami  .Spe«H:h  Uisabilitics,  and  the 
.Xnicritans  with  Disabilities  .\ct  of  1(W0.  Report  and 
( )rdpr  and  Request  for  C^omments,  C.C  Docket  No 
'JO- .571.  b  KQ".  Red  46.57  11991)  (1991  Report  and 
Order)   ,SVe47(;KR  «>  h4.hU4|a)(;i) 


Federal  Register /Vol.  67.  No.  204 /Tuesday.  October  22,  2002 /Proposed  Rules 64979 


Commission  interpreted  the  ADA  to 
require  TRS  providers  to  handle  any 
type  of  call  normally  provided  by 
common  carriers,  including  coin  sent 
paid  TRS  calls.  Due  to  technical 
concerns,  the  Commission  has  not  been 
able  to  enforce  this  requirement. 
Presently,  a  Report  and  Order  is  being 
written  which  would  eliminate  this 
requirement. 

Need:  This  rule  implements  the 
provisions  of  the  ADA  of  1990. 

Legal  Basis:  47  U.S.C.  51.  54(1),  54()), 
201-205.  and  403. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

Subpart  B — Restrictions  on  Indecent 
Telephone  Message  Services 

Brief  Description:  This  rule 
implements  the  provisions  of  section 
223(b)  of  the  Act  relating  to  defenses  to 
prosecution  for  indecent  commercial 
communications. 

Need:  This  rule  is  intended  to 
implement  the  statutory  restrictions  on 
commercial  provision  by  telephone  of 
indecent  communications. 

Legal  Basis:  Sec.  1,4.  218-220,  223. 
48  Stat.  1070,  as  amended;  47  U.S.C. 
151,  154.218-220,  223. 

Section  Number  and  Title: 
04,201     Restric;tions  on  indecent  telephone 
message  services. 

Subpart  G — Furnishing  of  Enhanced 
Services  and  Customer-Premises 
Equipment  by  Bell  Operating 
Companies;  Telephone  Operator 
Services 

Brief  Description:  This  rule  sets  forth 
information  that  must  be  made  available 
by  operator  service  providers  to 
consumers. 

Need:  This  rule  protects  consumers  by 
ensuring  that  they  have  access  to  useful 
information  about  the  rates  charged  by 
operator  service  providers,  and  that  they 
are  able  to  reach  the  operator  service 
provider  of  their  choice. 

Legal  Basis:  Sec.  1.  4,  218-220,  226. 
48  Stat.  1070,  as  amended;  47  U.S.C. 
151. 154. 218-220,226. 

Section  Number  and  Title: 
R4.703    Consumer  information. 

64.707  Public  dissemination  of  information 
by  providers  of  operating  services. 

04.708  Definitions. 

Subpart  L— Restrictions  on  Telephone 
Solicitation 

Brief  Description:  This  rule  imposes 
restrictions  on  telephone  solicitation. 

Need;  This  rule  adopts  measures  to 
implement  requirements  designed  to 
protect  telephone  subscribers  from 
unsolicited  telephone  calls  without 


unnecessarily  restricting  legitimate 
telephone  marketing  and  sales. 

Legal  Basis:  Sec,  1.  4.  218-220,  227. 
48  Stat.  1070.  as  amended;  47  U.S.C. 
151. 154.  218-220.  227. 

Section  Number  ant  Title: 
(H.1200     Delivery  restri(  tious. 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

Subpart  N— Expanded  Interconnection 

Brief  Description:  This  rule  requires 
that  larger  incumbent  local  exchange 
carriers  (LECs).  which  do  not  participate 
in  the  National  Exchange  Carrier 
Association  tariff,  must  provide 
expanded  interconnection.  Subpart  N 
requires  these  incumbent  LECs  to  allow 
other  parties  to  interconnect  with  their 
networks  through  physical  or  virtual 
collocation  for  the  provision  of 
interstate  access  and  switched  transport 
services.  Any  interested  party,  including 
competitive  LECs.  interexchange 
carriers,  and  end  users  may  take 
expanded  interconnection  from  the 
LECs  subject  to  this  rule. 

Need:  This  rule  promotes  increased 
competition  in  the  provision  of 
interstate  services  by  removing  barriers 
to  competitive  provision  of  special 
access  and  switched  transport  services. 
In  particular,  subpart  N  makes 
collocation  and  interconnection 
available  to  parties  not  covered  by  Part 
51  of  the  Commission's  rules  such  as 
large  businesses  and  universities. 

Lega/ Basis:  47  U.S.C.  151.  154,  and 
201-205. 

Section  Number  and  Title: 

64.1401  Expanded  intcrcoiiniH.tion. 

04.1402  Rights  and  responsiljilities  of 
interconneclors. 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

Subpart  A — General 

Brief  Description:  This  rule  defines 
the  point  of  demarcation  between 
customer  premises  telephone  wiring 
and  the  line  owned  and/or  controlled  by 
the  local  exchange  carrier. 

Need:  This  rule  is  necessary  to 
establish  competition  in  the  provision 
and  maintenance  of  inside  wire. 

Legal  Basis:  47  U.S.C.  151-154.  201- 
205.  and  303(r). 

Section  Number  and  Title: 
68.3     Definitions  (Demarcation  Point). 
68.10.S     Minimum  Point  of  tntry  and 
Demarcation  Point. 

Brief  Description:  This  rule  requires 
that  all  telephones  be  compatible  with 
hearing  aid  devices. 


Need:  This  rule  implements  the 
provisions  of  the  Hearing  Aid 
Compatibilitv  Act  of  1988. 

Legal  Basis:  47  U.S.C.  1.51-154.  201- 
205.  and  303(r). 

Section  Number  and  Title: 
(>H,4     Hcariiig-aiii  Compatible  Telephones. 

Subpart  B — Conditions  on  Use  of 
Terminal  Equipment 

Brief  Description:  Th\fi  rule  authorizes 
telecommunications  common  carriers  to 
discontinue  service  when  harm  occurs 
originating  from  customer-installed 
equipment. 

Need:  This  rule  allows 
telecommunications  common  c:arriers  to 
avoid  harm  to  the  public  switrherj 
telephone  network  and  to  other 
customers"  service  originating  from 
customer-installed  wiring  or  equijiment. 

Legal  Basis:  47  U.S.C,  151-154.  201- 
205.  and  303(r). 

Section  Number  and  Title: 
()H.U)H      liK  ideiice  of  liarni. 

Brief  Description:  This  rule  requires 
the  providers  of  wireline 
telecommunications  notify  customers 
that  a  temporary  discontinuance  of 
service  may  be  required:  afford  the 
customer  the  opportunity  to  take 
corrective  action;  and.  inform  the 
customer  of  his  right  to  file  a  complaint 
with  the  Commission. 

Need:  This  rule  specifies  that  public 
buildings  and  businesses  must  make 
available  hearing  aid  compatible 
telephones,  and  bv  what  date. 

Legal  Basis:  47  U.S.C,  151-154.  201- 
205.  and  303(r). 

Section  Number  and  Title: 
(iH,112     Hearing  aiil-i  (iiup.ilibilily. 

Subpart  C— Terminal  Equipment 
Approval  Procedures 

Brief  Description:  This  rule  states  the 
requirements  pertaining  to  customer 
installation  of  inside  wire  that  will 
protect  the  public  switched  ti'lephone 
network. 

A'epd:The  rule  directs  customer 
premises  wiring  to  be  installed  in  such 
a  wav  that  it  will  not  harm  the  public 
switched  telephone  network. 

Legal  Basis:  47  U.S.C.  151-154,  201- 
205.  and  303(r). 

Section  Number  and  Title: 
68.213     Installation  of  other  than  "fully 

protected"  non-system  simple  r.ustoiner 
premises  wiring. 

Subpart  D — Conditions  for  Terminal 
Equipment  Approval 

Brief  Description:  This  rule  requires 
automatic  dialing  devices  that  deliver  a 
.  recorded  message  to  release  the  called 
party's  telephone  line  promptly. 


64980 


Federal  Register/ Vol    t)7.  No.  204 /Tuesday.  October  22,  2002  /  Proposed  Rules 


S'f't'd   Prinr  to  thi^  rule.  aiitnru.itK 
dialing  devices  delivennt;  a  rtn  orih'ii 
message  could  and  did  prevent  <i  i, tiled 
partv  from  acquiring  a  dial  tune  tor  an 
extended  period  of  time'.  This  rule 
avoids  situations  m  which  a  calleil  part\ 
cannot  ac  cess  his  telephone  line  to 
make  emergen(.:\'  and  other  (  alU 

Lfoal  Basis^'7  T  SC    lnl-!,'i4,  21)1- 
205,  and  JO.Sfr) 

Sfition  Wimbf^r  (ind  Titif 
68  UHic  I      Line  seizure  h\- autoniatu 
telephone  dialing  svsteiiis 

Sne/Dpscrjpfjon   This  rule  recjuire^ 
that  all  customer  premises  etiuipinent 
and  >iift\vare  h<>  c:apable  of  accessing 
operator  >er\'u >>  providers  usintj  ecjual 
access  codes 

.Vpf'd.  This  rule  facilitates  i  oinpetition 
among  operator  service  providers  h\ 
requiring  that  all  callers  ha\e  m  i  es>  to 
lOXXX  cf)de  services 

Legal  Basis:47  L'.S C    15I-1t4.  Jill- 
205. 'and  SO.-^lr), 

Spctian  XurnhfT  iinil  TitIf: 

(,H    Cfii.';       h:-M|!ii;..;'i.'i;'  "i,!'  [••ijistered 

>'ijiii jinuMii  diiow  ,11  ( '■-,^  Hi  i.ommon 
carriers. 

PART  69— ACCESS  CHARGES 

Subpart  B — Computation  of  Charges 

Brief  Dt^'^cnption  The  F\irt  bM  rules 
are  designtni  to  implement  the 
provisions  of  set:tions  JOl  and  JdJ  ot 
the  Clommunications  Ac  t  ami  protec  t 
consumers  bv  preventing  the  exepi  isc  nt 
market  power  bv  incumbent  hu  al 
exchange  carriers  bv  ensuring  that  rate^ 
are  just,  reasonable,  and  not  uniustU'  or 
unreasonablv  discrimindtor\    The 
requirement  for  a  certain  minimum  set 
of  access  charge  rate  elements  and  the 
rate  calculation  rules  for  rate-ot  return 
carriers  also  greatlv  redut  »■  the  resoun  es 
required  in  tfie  tariff  review  process. 


Si'fd  Section  (i9  101  was  adopted  to 
replace  rate-of-return  regulation  with  a 
form  of  incentive  regiTlation.  one  that 
direc  th  limits  rates  by  means  (d  price 
(  aps.  for  the  largest  local  exchange 
I  arriers   Section  64  119  was  adopted  to 
stimulato  the  introduction  of  innovative 
new  enh.inced  services.  Section  69.120 
1'^.tablished  a  new  switched  access 
element  for  tjueries  bv  interexchange 
(  arriers  to  local  exchange  carrier  line 
inforination  databases.  Section  69.127 
v\as  .ido[)ted  to  encourage  efficient  use 
of  transport  facilities  by  allowing 
[iricing  that  reflects  costs,  creating  a  rate 
structure  conducive  to  interexchange 
(  oinpetition.  and  avoiding  interference 
with  the  develo[)ment  of  interstate 
access  competition. 

Legal  Basis: '\7  I'.S  C    154.  201.  202. 
20:<.  205.  40,1 

Section  Xiimhers  and  Titles: 
(.'<  mi     ( ,iMiiT,tl 

bK.ll'l      Hi.sK   ser\  K.e  ulemc'iil  t'xpeiiitfd 

i|i[ir(i\ ,il  process, 
r.')  IJll     l.mi'  mtormation  database 
h'l  1  J"      I  uiiiMtiiiiwil  ei  1 11,1 1  (ha  rye  rule 

Subpart  D — Apportionment  of  Net 
Investment 

Hriet  l)es(  riptinrr  The  Part  69  rules 
protect  customers  from  the  exercise  of 
market  power  bv  incumbent  local 
e\(  hange  (  arriers  The  requirement  for  a 
minimum  set  of  .iccess  charge  rate 
elements  and  the  pricing  rules  for  both 
rate-of-return  and  price-cap  LECs  greatly 
reduce  the  (Commission  resources 
re(|uired  to  ensure  carrier  compliance 
with  sections  201  and  202  of  the 
(;oinmunii:ations  Act.  These 
reiiuirements  also  greatly  facilitate 
anah  sis  of  access  charges  by  other 
interested  parties. 

Xeed:  Section  69.301  was  adopted  to 
facilitate  more  cost-based  pricing  and 


greater  efficiency  in  the  provision  of 
transport  ser\'ice. 

Legal  Basis:  47  U.S.C.  zl54,  201.  202, 
203,  205.  218,  220.403. 

Section  Number  and  Title: 
mM\     C;eneral. 

Subpart  G — Exchange  Carrier 
Association 

Brief  Description:  The  Part  69  rules 
also  provide  for  the  establishment  of  the 
National  Exchange  Carrier  Association 
(NECA).  which  files  tariffs  on  behalf  of 
manv  of  the  smaller,  rate-of-return  local 
exchange  carriers.  Annual  acCess  tariff 
filings,  including  the  average  schedule 
formula  changes  filed  by  the  National 
Exchange  Carrier  Association,  were 
adopted  to  assure  that  rates  would  be 
reasonable,  would  reflect  rules  changes, 
and  would  become  more  closely  aligned 
with  costs. 

.Veer/.  Previously,  the  National 
Exchange  Carrier  Association  was 
required  to  file  updates  to  its  average 
schedule  formula,  or  certifv'  that  no 
change  was  required,  by  lune  30  each 
vear,  which  was  six  months  before  the 
januarv  1  effective  date  of  the  annual 
access  tariffs.  In  the  same  rulemaking 
that  changed  the  effective  date  for 
annual  access  tariffs  from  January  1  to 
lulv  1,  the  average  schedule  formula 
filing  deadline  was  extended  from  June 
30  to  December  31  each  year,  six 
months  before  the  effective  date  for 
annual  access  tariffs. 

Legal  Basis:  47  U.S.C.  154,  201,  202, 
203,  205,  218,  and  403  and  5  U.S.C.  553. 

Section  Numbers  and  Titles: 
f)4,B()r)     Computation  of  average  s(,hedule 
company  payments, 

iKR  Doc.  02-26429  Filed  10-21-02;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Secretary's  Order  2-2002;  Delegation 
of  Authorities  and  Assignment  of 
Responsibilities  to  the  Assistant 
Secretary  for  Policy 

1.  Purpose 

To  define  and  delegate  authorities  and 
responsibilitii^s  to  the  Assistant 
Secretan'  fur  F'olicv 

2.  Authorities  and  Directives  Affected 

a.  Authorities 

This  Order  is  issued  pursuant  to  29 
L'.S.C.  5.51  i-f  aeq.:  5  U.S.C.  301;  5  U.S.C. 
5315;  the  Regulatory  Flexibility  Act.  as 
dmendpd  bv  the  .Small  Business 
Regulatory  Enforcement  Fairness  .Act 
[see  5  li.S.C.  601  et  seq.  and  15  U.S.C. 
657];  the  Federal  .Advisory  Committee 
,'\ct  |5  U  S.C;  .-\pp.l;  General  Services 
Administration  regulations  governing 
Federal  .Advisory  Committee 
management  (41  (].F.R.  102-3.  Subpart 
A);  E.xecutive  Order  12838. 
"Termination  and  Limitation  of  Feileral 
Advisory  Committees"  (February  10. 
194.31;  F\e(  utiv  Order  !28fi6, 

Regulatory  F'lannmg  ami  Review" 
(September  30.  1993).  as  amended  by 
Executive  Order  13258  (February-  26. 
2002):  Executive  Order  13272,  "Proper 
Consideration  of  Small  Entities  in 
.Agency  Rulemaking  '  (.August  1.*.  2002); 
and  Office  of  Management  and  Butlget 
("ircular  .A-135.  Management  of 
Federal  .Advisory  {Committees"  (October 
5.  1994). 

b.  Directives  Affected 

(1)  This  Order  does  not  affect  the 
authorities  and  responsibilities  assigned 
by  any  other  Secretarys  Order,  unless 
otherwise  expressly  so  {)r<)\'ided  in  this 
or  another  Order 

(2)  Secretary's  Order  2-82.  uhu  h 
delegated  authority  and  assigned 
responsibilities  to  the  Assistant 
Secretary  for  Polit  v  (OASP).  is 
cancelled. 

(3)  This  Order  does  not  affect 
Secretary's  CJrder  2-2000.  whic:h 
establishes  policy  and  assigns 
responsibilities  for  tlie  development, 
implementation,  institutionalization. 
and  continuing  support  of  Department 
of  Labor  public  Internet  services 

(4)  This  Order  does  not  affei  t  the 
procurement  and  lontracting  authority 
of  the  .Assistant  Secretary  for 
.Administration  and  Management,  (.see 
Secretary's  Order  4-76.) 

3.  Background 

The  Office  of  the  .Assistant  Secretary 
for  Policy  (OASP)  has  traditionally 


provided  advice  and  assistance  to  the 
Secretary  and  Deputy  Secretary  in  a 
number  of  areas,  including  policy 
development,  program  implementation, 
program  evaluations,  research,  budget 
and  performance  analysis,  and 
legislative  and  other  policy  support.  The 
Secretary  of  Labor  advises  the  President 
and  represents  the  Department  of  Labor 
(DOL  or  Department)  in  Cabinet 
deliberations  dealing  with  significant 
and  complex  issues  of.  e.g..  a  scientific, 
financial,  and  statistical  nature, 
particularly  as  these  issues  have  an 
impact  on  the  welfare  of  the  .American 
workforce  The  accelerating  rate  of 
tet:hnological  and  economic  change 
compels  the  availability  to  the  Secretary 
of  a  cadre  of  skilled  analysts  who  can 
respond  ipiu  klv  to  urgent  policy 
matters.  Thus,  this  Order  refoc  uses 
OASP's  role  to  provide  support, 
analysis,  and  advice  <o  the  Secretary 
and  Deputy  Secretary  on  policy, 
programmatic,  technical,  regulatory,  and 
compliance  assistance  issues. 

This  Order  also  compiles  current 
O.ASP  responsibilities  and  delineates 
additional  responsibilities,  including 
institutionalization  of  the  Office  of 
Economic  Policy  and  Analysis,  the 
Offi(  e  of  Regulatory  Policy,  the  Office  of 
Progr.immatii  I^iIha  .  and  the  Office  of 
Rt!search  and  Technology  Policy.  The 
Order  also  addresses  (LASP's  role  with 
res  pet  t  to  the  PoIk  V  Planning  Board 
(see  .Secretary's  Order  3-2002);  the 
management  of  (  iimpliance  with  the 
Federal  .Advisf)ry  Committee  Act  and 
related  laws  and  regulations;  the 
reiiuirements  of  the  Regulatory 
Flexibility  .Act.  as  .uiiended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  .Act  (SBREFA);  the 
coordination  .ind  management  of  the 
over. ill  DOL  public  web  site  presence; 
and  the  administration  (jf  the  DOL 
Working  Partners  for  an  Alcohol  and 
Drug-Free  Workplace  program 

[•iiialK  .  this  (irder  and  (  oncurrently 
issued  Secretary's  Order  4-2002  (Office 
of  Small  Business  Programs) 
subst.intiallv  consolidate  and 
restrui  ture  the  Department's 
compliance  assistance  programs  and 
enhance  its  outreach  efforts 
Compliance  assistance  has  become  an 
essential  and  integral  part  of  how  the 
Department  conducts  its  business  and 
tulfills  its  mission.  In  order  to  avert  and 
deter  violations  of  wage,  safety, 
employee  benefits,  and  other  laws  that 
it  administers,  the  Department  must 
offer  strong,  effective  compliance 
assistance  programs.  Employers  and 
employe»'s  must  have  access  to  clear, 
accurate,  and  understandablt! 
information  on  achieving  compliance 
with  laws  under  the  Department's 


jurisdiction.  This  Order  consequently 
establishes  the  position  of  Chief 
Compliance  Assistance  Officer  within 
OASP  and  also  assigns  to  OASP  the 
responsibility  of  assuring  the 
Department's  full,  effective,  and 
resourceful  implementation  of 
compliance  assistance  initiatives. 

4.  Delegation  of  Authorities  and 
Assignment  of  Responsibilities 

a.  The  Assistant  Secretary  for  Policy  is 
delegated  authority  and  assigned 
responsibility  for: 

(1)  Advising  the  Secretary  and  Deputy 
Secretary  and  supervising  the 
preparation  of  studies,  analyses,  public 
statements  and  other  policy  statements 
with  respect  to  the  Secretary's  duties  in 
the  areas  of  policy  and  economic  policy 
formulation,  including  the  impact  of 
Departmental  policies  and  programs  on 
general  economic  policy. 

(2)  Consistent  with  Secretary's  Order 
3-2002.  providing  analytic  and 
administrative  leadership  and  support 
for  the  Department's  Policy  Planning 
Board. 

(3)  Establishing  the  following  offices 
and  positions  within  OASP: 

(a)  An  Office  of  Compliance 
.Assistance,  to  be  headed  by  a  Chief 
(Compliance  Assistance  Officer,  which 
will  implement,  manage,  and  coordinate 
Departmental  compliance  assistance 
policies,  initiatives  and  programs, 
including  Department-wide  cross- 
cutting  initiatives. 

(b)  .An  Office  of  Economic  Policy  and 
.Analysis,  to  be  headed  by  a  Chief 
Economist,  which  will  implement, 
manage,  and  coordinate  Departmental 
economic  policy  and  analysis. 

(c)  An  Office  of  Regulatory  Policy,  to 
he  headed  by  a  Director,  which  will 
implement,  manage,  and  coordinate 
Departmental  regulatory  policy. 

(d)  .An  Office  of  Programmatic  Policy, 
to  be  headed  by  a  Director,  which  will 
implement,  manage,  and  coordinate 
Departmental  programmatic  policy. 

(e)  .An  Office  of  Research  and 
Technology  Policy,  to  be  headed  by  a 
Director,  whii:h  will  implement, 
manage,  ar\d  coordinate  Departmental 
research  and  technology  policy. 

(4)  Providing  the  analytical  support 
required  by  the  Secretary.  Deputy 
Secretary,  and  Policy  Planning  Board 
with  respect  to  policy  issues  and  trends 
which  require  economic  analyses  or 
other  expertise.  inc;luding: 

(a)  Providing  analysis  of  issues  in  the 
macroeconomic  and  microeconomic 
policy  areas. 

(b)  Preparing  recommendations  and 
analyses  with  respect  to  long-  and  short- 
term  economic  trends,  preparing 
economic  studies  and  analyses  related 
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to  the  formulation  of  policy,  and 
preparing  economic  analyses  relating  to 
economic  impact  of  Departmental 
policies,  regulations,  and  programs  on  . 
general  administration  policy  within  the 
United  States. 

(5)  In  consultation  with  the  Office  of 
the  Solicitor,  representing  the  Secretary 
in  a  variety  of  forums  attended  by 
officials  in  the  government  and  with 
appropriate  outside  parties  and 
maintaining  continuous  and  personal 
liaison  with  those  groups  and  the  White 
House  on  matters  involving  policy. 
Departmental  programs,  economic 
issues,  regulations,  or  compliance 
assistance. 

(6)  Reviewing  cross-cutting  activities 
within  the  Department  as  they  pertain  to 
the  Secretary's  broader  policy  functions, 
including  Government  Performance 
Results  Act  and  other  Departmental 
reports,  budget  and  legislative 
proposals,  and  Congressional  reports, 
and  coordinating  selected  reports  to 
0MB  and  other  agencies. 

(7)  Conducting  appropriate  research 
and  evaluation  activities  in  accord  with 
the  Secretary's  selected  priorities  within 
the  Department. 

(8)  In  consultation  with  the  Office  of 
the  Solicitor,  and  primarily  through  the 
Office  of  Compliance  Assistance, 
providing  general  oversight  of,  and 
guidance  for,  the  Department's 
compliance  with  the  Regulatory 
Flexibility  Act,  as  amended  by  SBREFA, 
and  related  laws  (including  EG  12866, 
EG  13272,  or  equivalent  executive 
orders),  including  such  activities  as; 

(a)  Developing  and  implementing  the 
written  Departmental  policies  and 
procedures  concerning  the  potential 
impact  of  draft  ndes  on  small  entities, 
as  required  by  Section  3(a)  of  EG  13272. 

(b)  Providing  analysis,  guidance, 
review,  and  technical  assistance,  as 
necessary,  to  program  agencies  which 
are  preparing  required  studies  such  as 
regulatory  impact  and  flexibility 
studies. 

(c)  Providing  guidance  and  technical 
assistance,  as  necessary,  to  program 
agencies  during  the  Small  Business 
Advocacy  Review  Panel  process  (if 
applicable). 

(d)  Preparing,  coordinating,  and 
reviewing  the  Department's  Semi- 
Annual  Regulatory  Agenda. 

(e)  In  coordination  with  the  Office  of 
Small  Business  Programs,  acting  as  the 


Department's  liaison  with  the  Small 
Business  Administration  (SBA), 
including  SBA's  Chief  Counsel  for 
Advocacy  under  SBREFA. 

(f)  Consistent  with  Secretary's  Order 
3-2002,  providing  analysis  for  the 
Policy  Planning  Board. 

(9)  In  consultation  with  the  Office  of 
the  Solicitor,  ensuring  that  the 
Department  meets  the  requirements  for 
advisory  committee  operations  set  forth 
in  the  Federal  Advisory  Committee  Act, 
as  well  as  related  laws,  regulations,  and 
guidance,  by 

(a)  Serving  as  the  Department's 
Advisory  Committee  Management 
Officer. 

(b)  Coordinating  with  DOL  Agency 
Heads  and  the  White  House  Liaison  on 
the  appointment  of  individuals  to 
advisory  committees. 

(c)  Providing  administrative  oversight 
and  direction  for  the  Department's 
advisory  committees  to  assure  that 
requirements  are  met  regarding  charters, 
membership  notice,  conduct,  planning, 
reporting,  and  termination  of  committee 
operations. 

(10)  Consistent  with  DOL  Secretary's 
Order  2-2000,  coordinating  and 
managing  the  overall  public  web  site 
presence  to  ensure  that  web  site-based 
information  and  services  are  cohesive, 
accessible,  timely,  accurate,  and 
authoritative. 

(11)  Administering  the  Department's 
Working  Partners  for  an  Alcohol  and 
Drug-Free  Workplace  Program  and  its 
Small  Business  initiative. 

(12)  Coordinating  and  consulting,  as 
appropriate,  with  other  DOL  agencies  in 
fulfilling  the  above  responsibilities. 

(13)  Performing  any  additional  or 
similar  duties  which  may  be  assigned  by 
the  Secretary. 

b.  The  Assistant  Secretary  for 
Administration  and  Management  is 
delegated  authority  and  assigned 
responsibility  for: 

(1)  Ensuring  that  any  transfer  of 
budgetary  resources  arising  from  this 
Order  is  fully  consistent  with  the 
established  requirements  of  the 
Department  and  that  consultation  and 
negotiation,  as  appropriate,  with 
representatives  of  any  employees 
affected  by  this  exchange  of 
responsibilities  are  conducted. 

(2)  Ensuring  that  appropriate 
administrative  and  management  support 
is  furnished,  as  required,  for  the 


efficient  and  effective  operation  of  these 
programs. 

c.  The  Solicitor  of  Labor  is  responsible 
for  providing  legal  advice  and  assistance 
to  all  Department  of  Labor  officials 
relating  to  implementation  and 
administration  of  all  aspects  of  this 
Order. 

d.  DOL  Agency  heads  arc  responsible 
for  coordinating  with  OASP  on  policies 
and  activities  relating  to  the  mission  of 
their  respective  agencies,  including: 

(1)  In  consultation  with  the  Office  of 
the  Solicitor,  fulfilling  the  requirements 
of  the  Regulatory  Flexibility  Act.  as 
amended  by  SBREFA,  and  related  laws, 
including  appropriate  coordination  with 
small  entities  in  the  development  of 
rules,  production  of  plain  language 
compliance  guides,  and  responding  to 
requests  for  information. 

(2)  In  consultation  with  the  Office  of 
the  Solicitor,  implementing  the 
requirements  of  the  Federal  Advisory 
Conomittee  Act,  and  related  laws, 
regulations  and  guidance  for  all 
committees  within  their  jurisdiction. 

(3)  Ensuring  that  reports  concerning 
degree  of  achievement  of  the  above 
objectives  are  accurate  and  submitted  in 
a  timely  manner. 

5.  Reservation  of  Authority  and 
Responsibility 

a.  The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  statutory  or 
administrative  provisions  is  reserved  to 
the  Secretary. 

b.  This  Secretar>''s  Order  does  not 
affect  the  authorities  or  responsibilities 
of  the  Office  of  Inspector  General  under 
the  Inspector  General  Act  of  1978.  as 
amended,  or  under  Secretary's  Order  2- 
90  (January  31,  1990). 

6.  Redelegation/Reassignment  of 
Authority 

All  authorities  and  responsibilities 
enumerated  in  this  Order  may  be 
redelegated  or  reassigned  within  OASP. 

7.  Effective  Date 

This  Order  is  effective  immediately. 
Dated:  October  10,  2002. 
Elaine  L.  Chao, 

Secretary  of  Labor. 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Secretary's  Order  4-2002;  Office  of 
Small  Business  Programs 

1.  Purpose  -^ 

Tu  dt'finf  the  authoritn's  and 
responsibilitips  of  thr  Office  of  Small 
Business  Programs  'OSBF')  in  the 
Department  of  Labor  [D<  )l.  or 
Department). 

2.  Authority  and  Directives  Affected 

11  Authorities 

This  Order  is  issued  pursuant  to  29 
use.  551  et  seq  :  5  U.S.C.  301;  the 
Small  Business  Act  [15  U  S.C.  fi:n  et 
seq\.  including  section  15(k)  |15  U.S.C. 
944(k)l;  the  Historically  Underutilized 
Business  Zone  Act  of  1447  |15  U.S.C. 
631  note];  the  Regulatory  Flexibility  Act 
[sees  U.S.C.  601  et  seq.\;  the  Small 
Business  Regulatory-  Enforcement 
Fairness  Act  [see  5  U  S  C  601  e/  sei/ 
and  15  U  S.C  657|;  Exeiutiye  Order 
12432.  "Minority  Business  Enterprise 
Deyelopment"  (EO  12432)  duly  14, 
1483):  Executive  Order  1292H. 
"Promoting  Procurement  with  Sin.ill 
Businesses  Owned  and  Controlled  bv 
Socially  and  Economically 
Disadvantaged  Individuals,  Historu  .ilh 
Black  Colleges  and  Universities 
(HBCUsI,  and  Minority  Institutions'  (EO 
12928)  (September  16.  1994):  Executive 
Order  13125.  as  amended  by  Executive 
Order  13216.  "Increasing  Opportunity 
and  Improving  Quality  of  Life  of  ,\sian 
Americans  and  Pacific  Islanders'  (EO 
13125)  dune  7.  1999):  Executive  Order 
13230,  "President's  Advisory 
Commission  on  Educational  Excellence 
for  Hispanic  Americans"  (EO  13230) 
(October  12,  2001):  Executive  Order 
13256.  "President's  Board  of  Advisors 
on  Historicallv  Black  Colleges  and 
Universities  "  (EO  13256)  (February  12. 
2002):  and  Executive  Order  13270. 
"Tribal  Colleges  and  Universities.  " 

b.  Directives  Affected 

(1 )  This  Order  does  not  affect  the 
authorities  and  responsibilities  assigned 
bv  any  other  Secretary's  Order,  unless 
otherwise  expressly  so  provided  m  this 
or  another  Order. 

(2)  Secretary's  Order  2-97  is 
cancelled. 

(3)  This  Order  does  not  affect  the 
procurement  and  contracting  authority 
of  the  Assistant  Secretary  for 
Administration  and  Management,  {see 
Secretary's  Order  4-76.) 

3.  Background 

This  Secretary's  Order  and 
concurrently  issued  Secretary's  Order 


J-_'()()2  (.Assistant  Secretary  for  Policy) 
substantially  consolidate  anci 
restructure  the  Department's 
( iimpliance  assistance  programs  and 
enhance  its  outreach  efforts. 
Specifically,  this  Order  reflects  the 
transfer,  to  the  Assistant  Secretary  for 
Policy  by  Secretary's  Order  2-2002.  of 
OSBP's  prior  responsibilities  with 
respect  to  Departmental  compliance 
assistance  efforts  for  certain 
constituencies,  oversight  of  the 
Department's  advisory  committees,  and 
certain  responsibilities  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Ac:t  (SBREFA). 

OSBP  retains  its  function  as  the 
Department's  ombudsman  for  small 
businesses  under  SBREF.-X.  as  well  as  its 
responsibilities  for  the  Department's 
relationship  with  minority  communities 
,iiid  [)opul.itions,  businesses,  and 
a(  adeinic  institutions,  under  related 
executive  ord(;rs.  such  as  Executive 
Orders  12432.  12928.  13125.  13216. 
13230.  13256.  and  13270.  Under  these 
directives,  the  Department  promotes 
efforts  to  inc:rease  the  involvement  of 
minority  businessc^s.  Historically  Black 
(lolleges  and  Universities.  Tribal 
Colleges  and  Universities.  Asian 
.American  and  Pac;ific  Islanders,  and 
Hispanic  .Americans  in  the  Department's 
programs,  including  procurement: 
develops  related  Departmental  policy 
and  guidelines;  establishes  program 
plans;  and  mcjnitors  and  reports  on 
results  achieveci. 

4.  Delegation  of  Authority  and 
.Assignment  of  Responsibilities 

a.  The  Director.  Office  of  Small 
Business  Programs  is  responsible  for: 

(1)  Ensuring  that  the  Department 
fulfills  Its  responsibility  to  provide 
procurement  opportunities  for  small 
business  concerns,  small  disadvantaged 
businesses,  women-owned  small 
businesses.  Historically  Underutilized 
Business  Zone  (HUBZone)  businesses, 
and  businesses  owned  by  service- 
disabled  veterans,  including: 

a.  Establishing  DOL  and  agency  goals, 
in  cooperation  with  agencies  and  in 
accordanc;e  with  15  U.S.C.  644.  for  the 
participation  by  such  entities  in 
appropriate  procurement  actions. 

b.  Consulting  with  the  Small  Business 
Aclministration  (SBA)  as  necessarv'  and 
preparing  the  annual  plan  and  annual 
report  from  the  Secretary*  to  the  SBA 
.Afiministrator  on  participation  of  small 
entities  in  procurement  actions  by  the 
Department. 

c.  C^onducting  outreach  programs, 
seminars,  and  similar  initiatives  for 
such  entities  and  acting  as  the 
Department's  liaison  to  such  entities  for 
program  procurement  activities. 


d.  Providing  training  regarding 
utilization  of  small  and  disadvantaged 
businesses  to  DOL  employees  whose 
duties  and  functions  relate  to 
procurement. 

e.  Ensuring  the  Department's 
compliance  with  the  procurement  and 
property  disposal  requirements  of 
section  223(a)  of  the  Small  Business  Act 
(15  U.S.C.  637(b)). 

f.  Acting  as  the  Department's  Director 
of  the  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

(2)  Ensuring  that  small  business 
specialists  are  appointed  throughout  the 
Department,  and  are  trained  in 
performing  their  duties. 

(3)  Publishing  information  materials 
required  by  sections  8  and  15  of  the 
Small  Business  Act. 

(4)  Acting  as  the  Department's 
ombudsman  to  small  businesses, 
including  responding  to  inquiries  or 
complaints  arising  under  SBREFA. 

(5)  Serving,  in  coordination  with 
OASP.  as  the  Department's  liaison  with 
the  SBA's  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  providing  the 
Department's  response  and  other  input 
related  to  the  SBA  Ombudsman's 
Regulatory'  Fairness  Recommendations 
Report  to  Congress. 

[&]  Acting  as  the  Department's  liaison 
to  minority  businesses  and  institutions; 
planning,  coordinating,  monitoring, 
evaluating,  and  reporting  on  the 
Department's  related  activities  under 
Executive  Orders  12432  and  12928, 
including  efforts  to  increase  the 
involvement  of  minority  businesses  in 
the  Department's  programs  and  plans; 
coordination  of  related  memoranda  of 
understanding;  and  service  as  the 
Department's  liaison  to  the  Department 
of  Commerce's  Minority  Business 
Development  Agency. 

(7)  Acting  as  tne  Department's  liaison 
to  Tribal  Colleges  and  Universities; 
planning,  coordinating,  monitoring, 
evaluating,  and  reporting  on  the 
Department's  related  activities  under  EO 
13270,  including  efforts  to  increase  the 
involvement  of  Tribal  Colleges  and 
Universities  in  the  Department's 
programs  and  plans;  coordination  of 
related  memoranda  of  understanding; 
and  service  as  the  Department's  liaison 
to  the  President's  Board  of  Advisors  on 
Tribal  Colleges  and  Universities  and  the 
White  House  Initiative  on  Tribal 
Colleges  and  Universities. 

(8)  Acting  as  the  Department's  liaison 
to  Asian  Americans  and  Pacific 
Islanders;  planning,  coordinating, 
monitoring,  evaluating,  and  reporting  on 
the  Department's  activities  under  EO 
13125,  as  amended  by  EO  13216, 
including  efforts  to  increase  the 
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involvement  of  Asian  Americans  and 
Pacific  Islanders  in  the  Department's 
programs  and  plans;  coordination  of 
related  memoranda  of  understanding; 
and  service  as  the  Department's  liaison 
to  the  President's  Advisory  Commission 
on  Asian  Americans  and  Pacific 
Islanders  and  the  White  House  Initiative 
on  Asian  Americans  and  Pacific 
Islanders. 

(9)  Acting  as  the  Department's  liaison 
to  Hispanic  Americans;  planning, 
coordinating,  monitoring,  evaluating,  . 
and  reporting  on  the  Department's 
activities  under  EO  13230.  including 
efforts  to  increase  the  involvement  of 
Hispanic  Americans  in  the  Department's 
programs  and  plans;  coordination  of 
related  memoranda  of  understanding; 
and  service  as  the  Department's  liaison 
to  the  President's  Advisory  Commission 
on  Educational  Excellence  for  Hispanic 
Americans  and  the  White  House 
Initiative  on  Educational  Excellence  for 
Hispanic  Americans. 

(10)  Acting  as  the  Department's 
liaison  to  HBCUs;  planning, 
coordinating,  monitoring,  evaluating, 
and  reporting  on  the  Department's 
related  activities  under  Executive 
Orders  12928  and  13256,  including 
efforts  to  increase  the  participation  of 
HBCUs  in  the  Department's  programs 
and  plans;  coordination  of  related 
memoranda  of  understanding;  and 
service  as  the  Department's  liaison  to 
the  President's  Board  of  Advisors  on 
HBCUs  and  the  White  House  Initiative 
on  HBCUs. 

(11)  Coordinating,  as  necessary,  with 
the  Office  of  thejAssistant  Secretary  for 
Policy  on  compliance  assistance 
initiatives. 

(12)  Coordinating,  as  necessary,  with 
the  Assistant  Secretary  for 
Administration  and  Management  on 
procurement  actions  related  to  OSBP's 
responsibilities  under  this  Order  and  on 
consolidation  of  the  Department's 
Annual  Acquisition  Plan  and 
Procurement  Forecast  (AAP-PF). 


(13)  Coordinating  and  consulting,  as 
appropriate,  with  other  DOL  agencies  in 
fulfilling  the  above  responsibilities. 

(14)  Performing  any  additional  or 
similar  duties  which  may  be  assigned  by 
law  or  by  the  Secretary. 

b.  The  Assistant  Secretary  for 
Administration  and  Management  is 
delegated  authority  and  assigned 
responsibility  for: 

(1)  Ensuring  that  any  transfer  of 
resources  affecting  this  Order  is  fully 
consistent  with  the  established 
requirements  of  the  Department  and  that 
consultation  and  negotiation,  as 
appropriate,  with  representatives  of  any 
employees  affected  by  this  exchange  of 
responsibilities  are  conducted. 

(2)  Ensuring  that  appropriate 
administrative  and  management  support 
is  furnished,  as  required,  for  the 
efficient  and  effective  operation  of  these 
programs. 

(3)  Coordinating,  as  necessary,  with 
the  Director  of  the  Office  of  Small 
Business  Programs  on  prcjcurement 
actions  related  to  their  responsibilities 
under  this  Order  and  on  consolidation 
of  the  Department's  AAP-PF. 

c.  The  Solicitor  of  Labor  is  responsible 
for  providing  legal  advice  and  assistanc:e 
to  all  Department  of  Labor  officials 
relating  to  implementation  and 
administration  of  all  aspects  of  this 
Order. 

d.  DOL  Agency  Heads  are  responsible 
for: 

(1)  Developing  Agency  annual 
acquisition  plans,  and  annual  small  and 
disadvantaged  business  utilization 
plans,  consistent  with  Agency 
responsibilities. 

(2)  Developing  Agency  minority 
institution  activity  plans,  consistent 
with  Agency  responsibilities,  to 
promote  the  objectives  of  Executive 
Orders  12432,  12928,  13125,  13216, 
13230,  13256,  and  13270  or  similar 
laws. 

(3)  Conferring  with  Agency  program 
and  procurement  officials  to  establish 


Agency  monetary  procurement  goals, 
minority  institution  commitments, 
minority  business  development  plans. 
and  ensuring  that  Agency  program  and 
procurement  officials  cooperate  to 
achieve  these  objectives. 

(4)  Ensuring  that  reports  (:onc:erning 
degree  of  achievement  of  the  above 
objectives  are  accurate  and  submitted  in 
a  timely  manner. 

5.  Reservations  of  Authority  and 
Responsibility 

a.  The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  statutory  or 
administrative  provisions  is  reserved  to 
the  Secretary,  as  is  the  submission  of  the 
Department's  annual  plan  and  annual 
report  to  the  SBA  on  partic;ipation  by 
small  business  concerns,  small 
disadvantaged  businesses,  women- 
owned  small  businesscis,  HUBZone 
businesses,  and  businesses  owned  by 
service-disabled  veterans,  in  the 
Department's  procurement  actions. 

b.  This  Secretary's  Order  does  not 
affect  the  authorities  or  responsibilities 
of  the  Office  of  Inspector  Ceneral  under 
the  Inspector  General  Act  of  1978.  as 
amended,  or  under  Stn:retary's  Order 
2-90()anuary  31.  1990). 

6.  Transfer  of  Authority 

The  Director  of  the  Offic;e  of  Small 
Business  Programs  may  transfer  the 
authority  ancl  responsibility  set  forth  in 
paragraphs  4a(6)-(10)  to  other  agency 
hf^ads.  as  appropriate. 

7.  Effective  Date 

This  Order  is  effective  immediately. 

DhI.mI:  OitdlHT  10.  \>{n)2. 
Klaine  1..  Chan, 
Sccrrtan  cil  Uihur 

IF'K  DiK  .  ()i;-2()7:iH  I'il.'d  10-21-02.  HA';  ;im| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC  89-200240<a);  FRL-7395-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  North  Carolina: 
Approval  of  Miscellaneous  Revisions 
to  Regulations  Within  the  North 
Carolina  State  Implementation  Plan 

agency:  Environmental  Prntection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  On  April  13,  1999.  the  North 
Carolina  Department  of  Environment 
and  .Matural  Resources,  submitted 
revisions  to  the  North  (Carolina  State 
Implementation  Plan  (SIP).  These 
revisions  include  amending  regulations 
relating  to  ozone,  particulate  matter,  and 
other  miscellaneous  rules  within  the  Air 
Pollution  Control  Requirements 
subchapter.  In  addition.  North  Carolina 
has  also  submitted  rule  revisions  to  the 
General  Provisions.  Construction  and 
Operations  Permits  and  Exclusionary 
Rules  sections  of  their  Air  Quality 
Permits  Subchapter  The  purpose  of 
these  revisions  is  to  make  the  revised 
regulations  consistent  with  the 
requirements  of  the  Clean  Air  Act  as 
amended  in  1990.  The  EPA  is  approving 
these  revisions. 

DATES:  This  direct  final  rule  is  effective 
December  23,  2002  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  21.  2002  If 
adverse  comment  is  received.  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect 

ADDRESSES:  All  comments  should  be 
addressed  to:  Randy  Terry  at  the  EPA, 
Region  4  Air  Planning  Branch,  bl 
Forsyth  Street,  SW  .  Atlanta,  Crt?orgia 
30303-8960 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours; 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch.  61 
Forsyth  Street,  SW..  Atlanta,  Georgia 
30303-8960  Randv  Terrv.  404/562- 
9032 
North  Carolina  Department  of 

Environment  and  Natural  Resources, 
512  North  Salisbury  Street,  Raleigh, 
North  Carolina  2  7604 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  B  Terry  at  404/562-9032.  or  by 
electronic  mail  at  terry. randy^epa. gov. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  April  lA.  1999.  the  North  Carolina 
Department  of  Environment  and  Natural 
Resources,  submitted  revisions  to  the 
North  Carolina  SIP.  These  revisions 
include  the  amending  of  regulations 
relating  to  ozone,  particulate  matter,  and 
other  miscellaneous  rules  within  the  Air 
Pollution  Control  Requirements 
subchapter.  In  addition  North  Carolina 
has  also  submitted  rule  revisions  to  the 
General  Provisions,  Construction  and 
Operations  Permits  and  Exclusionary 
Rules  sections  of  their  Air  Quality 
Permits  Subchapter.  A  detailed  analysis 
of  tMch  of  the  major  revisions  submitted 
is  listed  below. 

II.  Analysis  of  North  Carolina's 
Submittal 

Subchapter  2D 

0405     Ozone,  and  .0410     PM  2.5 
Particulate  Matter 

These  rules  were  amended  to  adopt 
the  federal  revisions  to  the  National 
.Xmbient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  particulate 
matter  as  state  air  quality  standards. 

.0503     Particulates  From  Fuel  Burning 
Indirect  Heat  Exchangers.  .0504 
Particulates  From  Wood  Burning 
Indirei:t  Heat  Exchangers 

These  rules  were  updated  to  add  new 
definitions  for  'functionally 
dependant."  "indirect  heat  exchanger,  " 
and  "plant  site." 

Subchapter  2Q 

.0102     Activities  Exempted  From 
Permit  Requirements 

This  rule  has  been  amended  to  clarify 
permit  exemptions  for  municipal  solid 
waste  landfills  that  are  not  required  to 
have  a  title  V  permit  and  to  add  a 
paragraph  for  exemptions  when  there  is 
no  applicable  requirement  under  title  V. 

.0103     Definitions 

This  rule  has  been  amended  to  add  a 
definition  for  "Sawmill." 

0107     Cimfidential  Information 

This  rule  was  amended  to  revise  the 
deadline  in  which  the  Director  is 
required  to  respond  to  a  request  to  treat 
information  as  confidential  and  to  add 
language  that  clarifies  that  such 
information  is  to  be  treated  as 
confidential  until  the  Director  decides 
that  the  information  is  not  confidential. 

0300    Construction  and  Operating 
Permits 

This  section  was  revised,  by  adding 
headings,  to  each  subparagraph  under 
rule  .0304  Applications  to  clarify  the 


process  of  applications.  These  headings 
cover  items  such  as  obtaining  and  filing 
applications,  information  to  accompany 
application,  when  to  file  applications 
for  permit  renewal,  ownership  or  name 
change  and  requesting  additional 
information.  In  addition,  rule  .0511 
Svnthetic  Minor  Facilities  has  been 
moved  and  is  now  listed  as  rule  .0315. 

.0800     Exclusionary  Rules 

This  section  was  revised  to  add 
language  clarifying  that  coverage  under 
this  section  is  voluntary  and  explains 
the  procedure  for  an  owner  or  operator 
to  request  that  their  facility  not  be 
covered  by  this  section.  Additionally,  a 
new  rule  was  added  that  applies  to 
facilities  whose  only  sources  requiring  a 
permit  are  one  or  more  peak  shaving 
generators  and  their  associated  fuel 
storage  tanks. 

III.  Final  Action    , 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP  because  the  revisions 
are  consistent  with  Clean  Air  Act  and 
EPA  regulatory  requirements.  The  EPA 
is  publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments.    - 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  December  23,  2002  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by 
November  21,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  December    ■ 
23.  2002  euid  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule,   . 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
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therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  TUis  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the* 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 


"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  23, 


2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  October  1.  2002. 
A.  Stanley  Meiburg. 

Acting  Regional  Administrator.  Riiiion  -4. 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1 .  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  I'.S.C;.  7401  H  seq. 

Subpart  II— North  Carolina 

2.  Section  52.1770(c),  Table  1  is 
amended  to  read  as  follows: 

a.  Revise  column  heading 
"Comments"  to  read  "Explanations." 

b.  Under  Subchapter  2D  by  revising 
entries  for  ".0405."  ".0503."  "0504." 
and  adding  in  numerical  order  a  new- 
entry  for  ".0410." 

c.  Under  Subchapter  2Q  by  revising 
entries  ".0102."  ",0103."  ".0107." 
".0304."  ".0306,"  "0309,"  "0801." 
".0803."  and  ".0808"  and  adding  in 
numerical  order  a  new  entry  for  ".0314" 
and  ".0315." 

§  52.1 770    Identification  of  plan. 

*         *         «         «         * 

(c)  *    *   * 


Table  1  .—EPA  Approved  North  Carolina  Regulations 


State  citation 


Title/subject 


Stale  effec- 
tive date 


EPA  approval  date 


Explanations 


Subchapter  2D  Air  Pollution  Control  Requirements 


Section  .0400    Ambient  Air  Quality  Standards 


Sect.  .0405  Ozone 


05/01/99     10/22/02,  2002.  [FR  cite). 
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State  citation 


Table  1.— EPA  Approved  North  Carolina  Regulations — Continued 


Title,  subject 


State  effec- 
tive date 


EPA  approval  date 


Explanations 


Sect    0410      PM  2  5  Paniculate  Matter     05/01/99     10/22/02,  [FR  cite]. 

Section  .0500    Emission  Control  Standards 

Sect    0503       Particulates  From  Fuel  Burning  Indirect  Heat  05/01/99     10/22/02,  [FR  cite). 

Exchangers 
Sect    0504       Particulates    Fronn    Wood    Burning    Indirect  05/01/99     10/22/02,  [FR  cite]. 

Heat  Exchangers 


Sutx:hapter  30 — Air  Quality  Permits 
Section  .0100    General  Provisions 


Sect    0102       Activities    Exempted    From    Permit   Reguire-  05/01/99     10/22/02,  [FR  cite]. 

ments 

Sect    0103      Definitions     05/01/99     10/22/02.  [FR  cite]. 

*                                                                       •                                                                       •  ■                                                                         • 

Sect    0107     Confidential  information  05/01/99     10/22/02,  [FR  cite]. 


Section  .0300    Construction  and  Operation  Permits 


Sect    0304   Applications 


Sect    0306 


Permits  Requiring  Public  Participation 


07/01/99     10/22/02,  [FR  cite] 


070199     10/22/02.  [FR  cite]. 


Sect    0309      Termination    Modification  and  Revocation  of  07'01'99     10/22/02,  [FR  cite]. 

Permits 


Sect    0314 
Sect    0315 


General  Permit  Requirements 
Synthetic  Minor  Facilities 


07/01/99     10/22/02,  [FR  cite], 
07/01/99     10/22/02,  [FR  cite] 


Sect    0801 


Sect    0803 


Section  .0800    Exclusionary  Rules 


Purpose  and  Scope 


Coating    Solvent  Cleaning   Graphic  Arts  Op- 
erations 


Sect    0808      Peak  Shaving  Generators 


05/01/99     10/22/02.  [FR  cite]. 


05/01/99     10/22/02.  [FR  cite]. 


07/01/99     10/22/02,  [FR  cite] 


(FR  Dim     Ui-Jfi.Sfiq  FiU'ii   lO-JUlJ    H4">,iml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
[NC89-200240(b);  FRL-7395-4] 

Approval  and  Promulgation  of 
Implementation  Plans  Nortti  Carolina: 
Approval  of  Miscellaneous  Revisions 
to  Regulations  Within  the  North 
Carolina  State  Implementation  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  North 
Carolina  Department  of  Environment 
and  Natural  Resom-ces,  for  the  purpose 
of  amending  regulations  relating  to 
ozone,  particulate  matter,  and  other 
miscellaneous  rules  within,  the  Air 
Pollution  Control  Requirements 
subchapter.  In  addition  North  Carolina 
has  also  submitted  rule  revisions  to  the 
General  Provisions,  Construction  and 
Operations  Permits  and  Exclusionary 
Rules  sections  of  their  Air  Quality 
Permits  Subchapter.  In  the  Final  Rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  North  Carolina  SIP 


revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  November  21, 
2002. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Randy  Terry;  Regulatory 
Development  Section;  Air  Planning 
Branch;  Air,  Pesticides  and  Toxics 
Management  Division;  U.S. 
Envirormiental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW. 
Atlanta,  Georgia  30303-8960. 

Copies  of  documents  relative  to  this 
action  are  available  at  the  following 


addresses  for  inspection  during  normal 
business  hours: 

Environmental  Protection  Agencv, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta.  Georgia 
30303-8960.  Randy  Terr\  ,  404/562- 
9032. 

North  Carolina  Department  of 
Environment  and  Natural  Resources, 
512  North  Salisbury  Street,  Raleigh. 
North  Carohna  27604. 
TOR  FURTHER  INFORMATION  CONTACT: 
Randy  B.  Terry,  Regulator}' 
Development  Section.  Air  Planning 
Branch.  Air,  Pesticides  and  Toxics 
Management  Division.  Region  4,  US. 
Environmental  Protection  Agency.  61 
Forsyth  Street,  SW.  Atlanta,  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-9032,  Mr.  Terr\-  can  also  be 
reached  via  electronic  mail  at 
terry.randy@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  October  1,  2002, 
A.  Stanley  Meiburg, 

Acting  Regional  Adminifitrator.  Region  4 
[FR  Doc.  02-26570  Filed  10-21-02;  8:4.t  am] 
BILLING  CODE  6560-50-P 
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ENVIRONME^f^AL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

[NC  92-200238b:  FRL-7395-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  North  Carolina: 
Approval  of  Miscellaneous  Revisions 
to  Regulations  Within  the  Forsyth 
County  Local  Implementation  Plan 

agency:  Environmental  Protection 

Agency (EPA) 

ACTION:  Direct  final  rule. 


SUMMARY:  On  July  30.  1999.  the  Forsyth 
County  Environmental  Affairs 
Department  through,  the  North  Carolina 
Department  of  Environment  and  Natural 
Resources,  submitted  revisions  to  the 
Forsvth  Countv  Local  Implementation 
Plan  (LIP)  These  revisions  include 
amending  regulations  relating  to  ozone, 
particulate  matter,  the  monitoring: 
recordkeeping:  reporting  section  and 
other  miscellaneous  rules  within,  the 
Air  Pollution  flontrol  Requirements 
subchapter.  In  addition  Forsvih  Countv 
has  also  submitted  rule  revisions  to  the 
General  Provisions.  Construction  and  • 
Operations  Permits  and  E.xclusionary 
Rules  sections  of  their  Air  Quality 
Permits  Subchapter.  The  purpose  of 
these  revisions  is  to  make  the  revised 
regulations  consistent  with  the 
requirements  of  the  Clean  Air  Act  as 
amended  in  1990.  The  EPA  is  approving 
these  revisions. 

DATES:  This  direct  final  rule  is  effective 
December  23.  2002  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  21.  2002.  If 
adverse  comment  is  received.  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Randy  Terry  at  the  EPA. 
Region  4  Air  Planning  Branch.  61 
Forsvth  Street.  SW..  Atlanta.  Georgia 
30303-8960. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 
Environmental  Protection  Agencv. 

Region  4.  Air  Planning  Branch.  61 

Forsvth  Street.  SW..  Atlanta.  (Georgia 

30303-8960  Randv  Terrv,  404/562- 

9032. 
North  Carolina  Department  of 

Environment  and  Natural  Resources. 

512  North  Salisbury  Street.  Raleigh. 

North  Carolina  27604. 
Forsyth  County  Envirotunental  Affairs 

Department.  537  North  Spruce  Street. 


Winston-Salem.  North  Carolina 
J7101 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  B.  Terry  at  404/562-9032.  or  by 
electronic  mail  at  terry. randy^epa. gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  luly  30.  1999.  the  Forsyth  County 
Environmental  Affairs  Department, 
through  the  North  Carolina  Department 
of  Environment  and  Natural  Resources, 
submitted  revisions  to  the  Forsyth 
(iountv  LIP  These  revisions  include  the 
amending  of  regulations  relating  to 
ozone,  particulate  matter,  the 
monitoring:  recordkeeping:  reporting 
section  and  other  miscellaneous  rules 
within,  the  Air  Pollution  Control 
Requirements  subchapter.  In  addition 
Forsvth  County  has  also  submitted  rule 
revisions  to  the  (General  Provisions. 
Ckmstruction  and  Operations  Permits 
and  Exclusionary  Rules  sections  of  their 
Air  Qualitv  Permits  Subchapter.  A 
detailed  analysis  of  each  of  the  major 
revisions  submitted  is  listed  below. 

II.  Analysis  of  Forsyth  County's 
Submittal 

Subchaptrr  3A 

.0110    CFR  Dates  and  .0112     ASTM 
Dates 

These  rules  were  moved  to  section 
3D.  rule  0104  and  added  language  that 
allows  for  automatically  including  any 
future  amendments  to  both  the  Code  of 
Federal  Regulations  (CFR)  and 
American  Society  of  Testing  Material 
(ASTM)  unless  a  specific  rule  specifies 
otherwise. 

Subchapter  3D 

.0405     Ozone,  and  .0410     PM  2.5 
Particulate  Matter 

These  rules  were  amended  to  adopt 
the  revisions  to  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  and  particulate  matter. 

0501     Compliance  With  Emission 
(lontrol  Standards.  .0503     Particulates 
From  Fuel  Burning  Indirect  Heat 
Exchangers.  .0504     Particulates  From 
Wood  Burning  Indirect  Heat  Exchangers 

These  rules  were  clarified  to  provide 
more  detailed  explanations  of  the  ASTM 
and  updated  to  add  new  definitions  for 
"functionally  dependant."  "indirect 
heat  exchanger."  and  "plant  site." 

Section  .0600     Monitoring: 
Recordkeeping:  Reporting 

This  section  was  amended  to  clarify 
and  revise  existing  rules,  add  general 
requirements,  extend  alternative  and 
monitoring  and  reporting  procedures. 


require  a  quality  assurance  monitoring 
program  and  add  a  compliance 
assurance  monitoring  rule. 

.0903     Recordkeeping:  Reporting: 
Monitoring 

This  rule  was  amended  to  include 
language  that  requires  the  owner  or 
operator  of  any  volatile  organic 
compound  (VOC)  emission  source,  or 
control  equipment  subject  to  the 
requirements  of  this  section  to  comply 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  in  section  .0600 
of  this  Subchapter. 

Subchapter  3Q 

.0102     Activities  Exempted  From 
Permit  Requirements 

This  rule  has  been  amended  to  clarify 
permit  exemptions  for  municipal  solid 
waste  landfills  that  are  not  required  to 
have  a  title  V  permit  and  to  add  a 
paragraph  for  exemptions  when  there  is 
no  applicable  requirement  under  title  V. 

.0103     Definitions 

This  rule  has  been  amended  to  add  a 
definition  for  "Sawmill." 

.0107     Confidential  Information 

This  rule  was  amended  to  revise  the 
deadline  in  which  the  Director  is 
required  to  respond  to  a  request  to  treat 
information  as  confidential  and  to  add 
language  that  clarifies  that  such 
information  is  to  be  treated  as 
confidential  until  the  Director  decides 
that  the  information  is  not  confidential. 

.0300    Construction  and  Operating 
Permits 

This  section  was  revised,  by  adding 
headings,  to  each  subparagraph  under 
rule  .0304  Applications  to  clarify  the 
process  of  applications.  These  headings 
cover  items  such  as  obtaining  and  filing 
applications,  information  to  accompany 
application,  when  to  file  applications 
for  permit  renewal,  ownership  or  name 
change  and  requesting  additional 
information.  In  addition,  rule  .0511 
Synthetic  Minor  Facilities  has  been 
moved  and  is  now  listed  as  rule  .0315. 

.0800     Exclusionary  Rules 

This  section  was  revised  to  add 
language  clarifying  that  coverage  under 
this  section  is  voluntary  and  explains 
the  procedure  for  an  owner  or  operator 
to  request  that  their  facility  not  be 
covered  by  this  section.  Additionally,  a 
new  rule  was  added  that  applies  to 
facilities  whose  only  sources  requiring  a 
permit  are  one  or  more  peak  shaving 
generators  and  their  associated  fuel 
storage  tanks. 
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m.  Final  Action 


EPA  is  approving  the  aforementioned 
changes  to  the  SEP  because  the  revisions 
are  consistent  with  Clean  Air  Act  and 
EPA  regulatory  requirements.  The  EPA 
is  publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  December  23.  2002  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by 
November  21.  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  conunenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  December 
23.  2002  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic  . 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 


significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pubhc  Law  104^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goverrunent  and  the  States,  or  on  the 
distribution  of  pov/er  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  Stated.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  23, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  September  19.  2002 
A.  Stanley  Meiburg, 
Acting  Regional  Adntinistrutor.  Rfgiun  -4 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  li.S.C;.  7401  H  sety. 

Subpart  II — North  Carolina 

2.  Section  52.1770(c),  Table  2  is 
amended  to  read  as  follows: 

a.  By  adding  Subchapter  3A  to 
beginning  of  table. 

b.  Under  Subchapter  3D  by  adding  in 
numerical  order  new  entries  for 
"Section  .100,"  "Section  .0400," 
"Section  .0500,"  "Section  .0600,"  and 
"Section  .0900." 

c.  Under  Subchapter  3Q  by  revising 
entries  "10102"  and  "0103."  adding  in 
numerical  order  a  new  entry  for 
".0107,"  and  adding  new  "Sections 
.0300  and  .0800." 

§  52.1 770    Identification  of  plan. 

***** 

(c)*   *  • 
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Table  2.— EPA  Approved  Forsyth  County  Regulations 


State  citatiorr 


Title/subiect 


Slate  eftec- 
tive  date 


EPA  approval  date 


Explanation 


Sutxhapter  3A  Air  Quality  Control 
Sectloon  .100    In  General 


Sect  0110       CFR  Dates  ... 

Sect    0112  ASTM  Dates 


05/24/99     10/22/02,  [FR  cite]  Repealed 

05/24/99     10/22/02,  [FR  cite]      Repealed 


Subchapter  30  Air  Pollution  Control  Requirements 
Section  .100    Definitions  and  References 


Sect    0104  Incorporation  By  Reference 


05/24/99     10/22/02,  [FR  cite]. 


Section  .0400    Ambient  Air  Quality  Standards 


Sect    0405 
Sect    0410 


Ozone         , 

PM  2  5  Paniculate  Matter 


05/24/99     10/22/02.  [FR  cite] 
05/24/99     10/22/02,  [FR  cite]. 


Section  0500    Emission  Control  Standards 


Sect  0501 
Sect    0503 

Sect    0504 


Compliance  With  Emission  Control  Standards 
Particulates  From  Fuel  Burning  Indirect  Heat  Ex- 
changers 
Particulates    From   Wood   Burning   Indirect   Heat 
Exchangers 


05/24/99     10/22/02,  [FR  cite] 
05/24/99     10/22/02,  [FR  cite] 

05/24/99     10/22/02,  [FR  cite] 


Section  .0600    Monitoring:  Recordkeeping:  Reporting 


Sect    0601      Purpose  and  Scope  

Sect    0602       Definitions  

Sect  0604  Exceptions  lo  Monitoring  and  Reporting  Require- 
ments 

Sect  0605  General  Recordkeeping  and  Reporting  Require- 
ments 

Sect    0606      Sources  Covered  By  Appendix  P  of  40  CFR  Part 

51 

Sect    0607      Large  Wood  and  Wood-Fossil  fuel  Combination 

Units 

Sect    0608      Other  Large  Coal  or  Residual  Oil  Burners      

Sect    0610      Federal  Monitoring  Requirements  

Sect    0611      Monitonng  Emissions  From  Other  Sources    

Sect    0612      Alternative  Monitonng  and  Reporting  Procedures 

Sect    0613      Quality  Assurance  Program 

Sect    0614     Compliance  Assurance  Monitoring  


05/24/99  10/22/02,  [FR  cite] 

05/24/99  10/22/02,  [FR  cite] 

05/24/99  10/22/02,  [FR  cite] 

05/24/99  10/22/02,  [FR  cite) 

05/24/99  10/22'02,  [FR  cite] 

07/01/99  10/22/02,  [FR  cite] 

05/24/99  10/22/02,  [FR  cite) 

05/24/99  1 0/22/02 .  [  F  R  cite) 

05/24/99  10/22/02,  [FR  cite) 

05/24/99  10/22/02,  [FR  Cite) 

05/24/99  10/22/02,  [FR  cite] 

05/24/99  10/22/02,  [FR  cite] 


Sect  0304 

Sect  0306 

Sect  0309 

Sect  0314 

Sect.  0315 


Applications  

Permits  Requmng  Public  Participation 
Termination,  Moditication  and  Revocation  of  Per- 
mits 

General  Permit  Requirements 

Synttiefic  Minor  Facilities       


07/01/99  10/22/02,  [FR  cite). 

07/01/99  10/22/02.  [FR  cite]. 

07/01/99  10/22/02,  [FR  cite). 

05/24/99  10/22/02.  [FR  cite]. 

07/01/99  10/22/02,  [FR  ate]. 


Section  .0900    Volatile  Organic  Compounds 

Sect 

0903  

• 

Recordkeeping  Reporting  Monitonng      05/24/99     10/22/02. 

[FR  cite] 

• 

•                                 •                                 ■                                 • 

* 

• 

Subchapter  30— Air  Quality  Permits 

Section  .01 00  General  Provisions 

Sect 

0102      

Activities  Exempted  From  Permit  Requirements              05/24/99     10/22/02, 

[FR  cite] 
[FR  cite] 
[FR  cite] 

0103     

Definitions                                                                            05/24/99     10/22/02, 

Sect 

0107 

Confidential  Information   05/24/99     10/22/02, 

Section  .0300    Construction  and  Operation  Permits 
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Table  2.— EPA  Approved  Forsyth  County  Regulations— Continued 

State  citation  Title/subject  ^jfvedat^  EPA  approval  date  Explanation 

Section  .0800  Exclusionary  Rules 

Sect.  .0801  Purpose  and  Scope 05/24/99    10/22/02,  [FR  cite]. 

Sect.  .0803  Coating,  Solvent  Cleaning,  Graphic  Arts  Oper-  05/24/99 

stions 
Sect.  ,0808  Peak  Shaving  Generators  07/01/99    10/22/02,  [FR  cite] 


[FR  Doc.  02-26571  Filed  10-21-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC92-200238a;  FRL-7395-21 

Approval  and  Promulgation  of 
Implementation  Plans;  North  Carolina: 
Approval  of  Miscellaneous  Revisions 
to  Regulations  Within  the  Forsyth 
County  Local  Implementation  Plan 

AGENCY:  Environmcntdl  Protection 
Agencv  (EPA) 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  tn 
approve  the  Local  Implementation  Plan 
(LIP)  revision  submitted  bv  the  Forsvth 
County  Envirt)nmental  Affairs 
Department,  through  the  State  of  North 
Carolina,  for  the  purpose  of  amenciin^ 
regulations  relating  to  ozone,  particulate 
matter,  the  monitoring:  recordkeeping: 
reporting  section  and  other 
miscellaneous  rules  within,  the  .-Xir 
Pollution  Control  Requirements 
subchapter  In  addition  Forsyth  {;ount\ 
has  also  submitted  rule  revisions  to  the 
General  Provisions.  Construction  and 
(Operations  Permits  and  Exc  lusionarv 
Rules  sections  of  their  Air  Quality 
Permits  Subchapter  In  the  Final  Rules 
section  of  this  Federal  Register,  the  EP.-\ 
is  approving  the  Forsyth  C'ountv  LIP 


rev  ision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
subinittMl  .Hid  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  If  no  significant,  material,  and 
.iiiverse  ( omments  are  received  in 
resjionse  to  this  rule,  no  further  activity 
IS  (  ontemplated.  If  EPA  recei\es  adverse 
I  omnients.  the  direct  final  rule  will  be 
withdr.iwn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule 
The  I'A'A  will  not  institute  a  second 
(.omment  period  on  this  document.  Any 
parties  interested  in  ccjmmenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  (Ui  or  before  November  21. 
2002 

ADDRESSES:  All  comments  should  be 
addressed  to:  Randy  Terry:  Regulatory 
Development  Section;  Air  Planning 
Branch;  .Mr.  Pesticides  and  To.xics 
Management  Division;  U.S. 
Environmental  Protection  Agency 
Region  4;  til  Forsyth  Street.  SW, 
Atlanta.  (Georgia  30.30.3-8960. 

Copies  of  documents  relative  to  this 
action  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 


Environmental  Protection  Agency. 
Region  4.  Air  Planning  Branch,  61 
Forsvth  Street,  SW.  Atlanta,  Georgia 
30303-8960.  Randy  Terry,  404/562- 
9032. 
Forsyth  County  Environmental  Affairs 
Department.  537  North  Spruce  Street, 
Winston-Salem,  North  Carolina 
27101. 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
512  North  Salisbury  Street,  Raleigh, 
North  Carolina  27604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  B.  Terry,  Regulatory 
Development  Section.  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  Region  4,  U.S. 
Environmental  Protection  Agency,  61 
Forsvth  Street,  SW,  Atlanta.  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-9032.  Mr.  Terry  can  also  be 
reached  via  electronic  mail  at 
terry. mndy®epa. gov. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  September  19.  2002. 
A.  Stanley  Meiburg. 

.^rting  Regional  Administrator,  Region  4. 
|FR  Doc   02-26572  Filed  10-21-02;  8:45  am] 
BILLING  CODE  6S60-50-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NO  9&-200237a;  FRL-7377-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  North  Carolina: 
Approval  of  Miscellaneous  Revisions 
to  The  Mecklenburg  County  Local 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  May  25,  2001,  the 
Mecklenburg  County  Department  of 
Environmental  Protection,  through  the 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
submitted  revisions  to  the  Mecklenburg 
County  Local  Implementation  Plan 
(LIP).  These  revisions  include  the 
amending  of  volatile  organic  compound 
(VOC)  emissions  and  other 
miscellaneous  revisions.  Additionally, 
Mecklenburg  County  Air  Pollution 
Control  Ordinance  (MCAPCO)  2.0950 
Interim  Standards  For  Certain  Source 
Categories  is  being  repealed.  The 
purpose  of  these  revisions  is  to  make  the 
revised  regulations  consistent  with  the 
State  Implementation  Plan  for  North 
Carolina  and  the  requirements  of  the 
Clean  Air  Act  as  amended  in  1990.  The 
EPA  is  approving  these  revisions. 
DATES:  This  direct  final  rule  is  effective 
December  23,  2002  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  21,  2002.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Randy  Terry  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  the  State  submittal(s)  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Randy  Terry,  404/562- 
9032. 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
512  North  Salisbury  Street,  Raleigh, 
North  Carolina  27604. 
Mecklenburg  County  Department  of 
Environmental  Protection,  700  North 
Tryon  Street,  Charlotte,  North 
Carolina  28202-2236. 


FOR  FURTHER  INFORMATION  CONTACT: 

Randy  B.  Terry  at  404/562-9032,  or  by 
electronic  mail  at  terry. randy®epa. gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  25,  2001.  the  Mecklenburg 
County  Department  of  Environmental 
Protection,  through  the  North  Carolina 
Department  of  Environment  and  Natural 
Resources,  submitted  revisions  to  the 
Mecklenburg  county  LIP.  These 
revisions  include  definitions.  VOC 
emissions,  transportation  conformity, 
and  general  provisions  regulations.  A 
detailed  analysis  of  each  of  the  major 
revisions  submitted  is  listed  below. 

II.  Analysis  of  Mecklenburg  County's 
Submittal 

MCAPCO  1.5102    Definition  of  Terms 

This  rule  was  revised  to  remove  the 
definition  of  "irrevocable  contract." 

MCAPCO  1 .521 1     Applicability 

This  rule  was  amended  to  remove 
language  that  prohibited  permits  for 
sources  listed  in  paragraph  (c).  of  this 
regulation,  to  contain  construction  and 
operating  conditions  which  allow  minor 
equipment  and  product  additions/ 
substitutions  and/or  minor  increases  in 
emissions  of  certain  air  pollutants. 

MCAPCO  2.0518    Miscellaneous 
Volatile  Organic  Compounds  Emissions 

This  rule  has  been  amended  to  add 
language  that  explains  facilities  do  not 
need  to  comply  with  the  requirements 
of  paragraph  (d)  of  this  regulation  if  they 
comply  with  MCAPCO  regulation 
2.0958.  This  amendments  make  it  the 
facilities  responsibility  to  notify  MCDEP 
prior  to  choosing  compliance  with 
MCAPCO  2.0958  and  to  modif\'  the 
permit  to  construct  and  operate  issued 
in  accordance  with  MCAPCO  Section 
1.5200. 

The  following  rules  from  the  North 
Carolina  SIP  are  being  adopted  in  full  by 
reference  into  the  Mecklenburg  county 
LIP. 

15  ANCAC2D 

.0523     Control  of  Conical  Incinerators 

(MCAPCO  2.0523) 
.0610    Delegation  Federal  Monitoring 

Requirements  (MCAPCO  2.0610) 
.0902     Applicability  (MCAPCO  2.0902) 
.0951     Miscellaneous  Volatile  Organic 

Compounds  Emissions  (MCAPCO 

2.0951) 
.0958    Work  Practices  for  Sources  of 

Volatile  Organic  Compounds 

(MCAPCO  2.0958) 

The  following  rule  was  repealed 
previously  in  the  North  Carolina  SIP 
and  is  now  being  repealed  in  the 
Mecklenburg  LIP. 


.0950    Interim  Standards  for  Certain 
Source  Categories  (MCAPCO  2.0950) 

III.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  SIP  because  the  revisions 
are  consistent  with  Clean  Air  Act  and 
EPA  regulator\'  requirements.  The  EPA 
is  publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  submittal  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication. 
EPA  is  publishing  a  separate  document 
that  will  serve  as  the  proposal  to 
approve  the  SIP  revision  should  adverse 
comments  be  filed.  This  rule  will  be 
effective  December  23.  2002  without 
further  notice  unless  the  Agency 
receives  adverse  comments  by 
November  21,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  December 
23,  2002  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantlv  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
anv  additional  enforceable  duty  beyond 
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that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantlv  or  uniquely  affect  sniall 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  .Act  of  19*^5 
(Public  Law  104-4) 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  E.xecutive  Order  i;n75 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
(m  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  amemg  the  various 
levels  of  government,  as  specified  in 
Executive  Order  131,32  (64  FR  432.55 
August  10,  1999).  This  ac:tion  merelv 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  E.xecutive  Order  13045 
"Protection  of  C'hildren  from 
Environmental  Health  Risks  and  Safet\ 
Risks"  (62  FR  19885,  April  23,  19971, 
because  it  is  not  ec:onomicallv 
significant 

In  reviewing  SIP  submissions.  EP.W 
role  is  to  approve  state  choices 
provided  that  they  meet  the  c:riteria  ot 
the  Clean  .\\t  .Ac:!   In  this  context,  in  the 


absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  V(;S  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  (^lean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Tec:hnologv  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  applv.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
r  S C   3501  et  seq.]. 

The  (Congressional  Review  Act,  5 
r  S C  801  ft  st-q..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agenc  \  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
(Congress  and  to  the  Comptroller  General 
of  the  United  States,  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U,S,  Senate, 
the  i;  S.  House  of  Representatives,  and 
the  Comptroller  (^neral  of  the  United 
.States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  bv  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
.\ir  .-\ct.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 


States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  23, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated;  .'August  14.  2002. 
.•\.  Stanley  Meiburg, 

Actin!^  Ht'ginnal  Administrator,  Rt'gion  4. 

PART  52— {AMENDED] 

1 .  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

.Authority:  42  L'.SC.  7401  et  aeq. 

Subpart  II — North  Carolina 

2.  Section  52,1 770(c)  is  amended  by 
adding  a  new  table  3  to  read  as  follows: 

§  52.1 770    Identification  of  plan. 

***** 
( „\    *       *       * 


Table  3,— EPA  Approved  Mecklenburg  County  Regulations 


State  citation 


Title/ subject 


State  eftec- 
tive  date 


EPA  approval  date 


Explanation 


Article  1 ,000    Permitting  Provisions  For  Air  Pollution  Sources,  Rules  and  Operating  Regulations  For  Acid  Rain  Sources,  Title  V  and 

Toxic  Air  Pollutants 
Section  1,5100    General  Provisions  and  Administrations 


1.5102  Definition  ot  Terms 


11/21/00     10/22/02,  [FR  cite] 


Section  1 .5200    Air  Quality  Permits 


1.5211   Applicability 


11/21/00     10/22'02.  [FRcite] 


Article  2.0000    Air  Pollution  Control  Regulations  and  Procedures 
Section  2.0500    Emission  Control  Standards 


2  0518      Miscellaneous     Volatile     Organic     Compounds 

Emissions 
2  0523     Control  of  Conical  Incinerators 


11/21/00     10/22/02,  [FR  cite] 
11/21/00     10.'22/02,  [FRcite] 


Section  2.0600    Air  Pollutants:  Monitoring:  Reporting 


2.0610  Delegation  Federal  Monitoring  Requirements 


1 1  /2 1  /OO     1 0/22/02 .  [  FR  cite] 


Section  2.0900    Volatile  Organic  Compounds 


2  0902    Applicability 

2  0950     Intenm  Standards  for  Certain  Source  Categones 


11/21/00     10/22/02,  [FRcite] 
11/21/00     10/22/02,  [FRcite] 
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Table  3.— EPA  Approved  Mecklenburg  County  Regulations— Continued 


State  citation 


Title/subject 


State  effec- 
tive date 


EPA  approval  date 


Explanation 


2.0951   ,.,„     Miscellaneous     Volatile     Organic     Compounds  11/21/00     10/22/02,  [FR  cite] 

Emissions. 
2.0958  Work  Practices  for  Sources  of  Volatile  Organic  11/21/00     10/22/02,  [FR  cite] 

Compounds, 


[FR  Doc,  02-23582  Filed  10-21-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NC98-200237b:  FRL-7377-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  North  Carolina: 
Approval  of  Miscellaneous  Revisions 
to  The  Mecklenburg  County  Local 
Implementation  Plan 

AGENCY:  Environmental  F'r()tf'(  tmn 
.\>?enc:v  (EFA), 
ACTION:  Proposwi  rule. 


SUMMARY:  The  EPA  is  proposing  to 
approve  the  Loc:al  Implementation  I'lan 
(LIP)  revisirm  submitted  b\-  the 
Mecklenburg  (bounty  Department  of 
Environmental  Protection,  through  the 
State  of  North  C^arolina.  for  the  puri 
of  approving  regulations  pertaining  , 
volatile  organic  compound  eini^.sioii> 
and  other  miscellaneous  sections  ot  the 
Mecklenburg  (",ount\'  Air  Pollution 
Cj)ntrol  Ordinanc  e    In  the  P'lnal  Rules 
section  of  this  Federal  Register,  the  Kl'.\ 
IS  approving  the  Me(  kjenburi;  i  iiunt\ 


LIP  revisions^s  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
(  oniments   A  detailed  rationale  for  the 
■i[)proval  is  set  forth  in  the  direct  final 
rule   If  no  significant,  material,  and 
ad\  erse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  (  ontemplated.  if  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
siibse(iuent  final  rule  based  on  this  rule. 

The  EPA  will  not  institute  a  second 
(  omment  period  on  this  document.  Any 
[larties  interested  in  commenting  on  this 
(lo(  ument  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
re(  eived  on  or  before  November  21, 
2()()J 

ADDRESSES:  All  comments  should  be 
addressed  to;  Ran(i\  Terry  at  the  EPA, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SVV,  .\tlanta.  Georgia 
M)t()»-84f)() 

(  (ipies  of  tfie  .State  submittal(s)  are 
.i\  .iilable  at  the  following  addresses  for 


inspection  during  normal  business 

hours: 

Environmental  Protection  Agency, 

Region  4,  Air  Planning  Branch,  61 

Forsyth  Street,  SVV,  Atlanta,  Georgia 

30303-8960.  Randy  Terry,  404/562- 

9032. 
Mecklenburg  County  Department  of 

Environmental  Protection  700  North 

Tryon  Street,  Charlotte,  North 

Carolina  28202-2236. 
North  Carolina  Department  of 

Environment  and  Natural  Resources. 

512  North  Salisbury  Street.  Raleigh. 

North  Carolina  27604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  B.  Terry  at  404/562-9032.  or  by 
electronic  mail  at  terry. randy^epa. gov. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

DHteii:  August  14.  2002. 
.A.  Stanley  Meiburg, 

.■\ff/;iy  Rfi>i(>nal  .■\dtninistrator.  Region  4 
FK  D(i(    ()2-2,t.583  Filed  10-21-02;  8;4.5  am) 
BILLING  COD£  6560-50-P 


Tuesday, 
October  22,  2002 


Part  VI 


General  Services 
Administration 


Privacy  Act  of  1974;  System  of  Records; 
Notice 
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GENERAL  SERVICES 
ADMtNISTRATION 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  General  Services 
Administration 

ACTION:  Notice  of  a  new  system  of 
records  subject  to  the  Privacy  Act  of 
1974. 


SUMMARY:  The  General  Services 
Administration  (GSA)  is  providing 
notice  of  intent  to  revise  the  Credit  Data 
on  Individual  Debtors  (GSA/PPFM-7) 
system  of  records  The  revision 
incorporates  new  and  revised  laws  and 
regulations  and  reflects  organizational 
and  procedural  changes  in  GSA  since 
the  last  update 

DATES:  Comments  on  the  proposed 
revision  must  be  provided  by  November 
21,  2002.  The  revised  system  or  records 
will  become  effective  without  further 
notice  on  November  21.  2002  unless 
comments  require  otherwise. 

ADDRESSES:  GSA  Privacy  Act  Officer, 
General  Services  .'\dministration  (GSA). 
CAI.  1800  F  Street.  N\V..  Washington. 
DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jinaita  Kanarchuk  by  phone,  i.2U2J  501- 

1452.  or  e-mail 

jinaita  kanarch uk®gsa .gov. 

GSA/PPFM-7 

SYSTEM  NAME: 

Credit  Data  on  Individual  Debtors. 

SYSTEM  LOCATION: 

Records  are  located  at  the  following 
GSA  Central  Office  and  Regional 
addresses  of  the  GSA  Office  of  Finance: 

•  GSA  Building.  1800  F  Street.  NW  . 
Washington.  DC  20405. 

•  1500  East  Bannister  Road.  Kansas 
City.  MO  64131 

•  Fritz  G.  Lanham  Federal  Building. 
819  Taylor  Street.  Fort  Worth  TX  76102 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  include 
employees,  former  employees,  and  other 
individuals  who  are  indebted  to  GSA  or 
any  other  agency  or  department  of  the 
United  States;  a  State,  territory  or 
commonwealth  pf  the  United  States,  or 
thq  District  of  Columbia  (hereinafter 
collectively  referred  to  as  "States");  or 
individuals  that  may  become  indebted 
to  GSA  or  another  agency  or  department 
of  the  United  States  as  the  result  of  a 
privately  owned  vehicle  (POV)  being 
involved  in  an  accident  with  a  GSA 
Fleet  vehicle. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  mav  contain  information 
from  commercial  and  agency 
investigative  reports  showing  debtors' 
assets,  liabilities,  income,  and  expenses; 
identifying  information,  such  as  names 
and  taxpayer  identification  numbers 
(TINs)  (i.e..  Social  Security  Numbers  or 
employer  identification  numbers); 
debtor  contact  information,  such  as 
work  and  home  address,  and  work  and 
home  telephone  numbers;  and  name  of 
employer  and  employer  address.  The 
records  for  claims  against 
nongovernmental  individuals  {i.e.. 
claims  arising  from  vehicle  accidents) 
mav  contain  information  on  privately 
owned  vehicles  (POVs),  including,  but 
not  limited  to:  (a)  The  owner,  year, 
make,  model,  tag  number  and  State  of 
the  vehicle;  and  (b)  the  driver's  or 
owner's  insurance  company 
information,  including  name,  address, 
telephone  number  and  policy  number. 
Debts  include  unpaid  taxes,  loans, 
assessments,  fines,  fees,  penalties, 
overpayments,  advances,  extensions  of 
credit  from  sales  of  goods  or  services, 
third  party  claims,  and  other  amounts  of 
money  or  property  owed  to.  or  collected 
by.  G.SA.  any  other  Federal  entity  or  a 
State,  including  past  due  support  that  is 
being  enforced  by  a  State. 

The  records  also  may  contain 
information  about:  (a)  The  debt,  such  as 
the  original  amount  of  the  debt,  the  debt 
account  number,  the  date  of  debt 
origination,  the  amount  of  delinquency 
or  default,  date  of  delinquency  or 
default,  the  basis  for  the  debt,  the 
amounts  ac:crued  for  interest,  penalties, 
and  administrative  costs;  and  the 
payments  on  the  account;  (b)  actions 
taken  to  collect  or  resolve  the  debt,  such 
as  demand  letters  or  invoices  sent, 
documents  or  information  required  for 
referral  of  accounts  to  collection 
agencies,  to  other  Federal  entities,  or  for 
litigation,  and  notes  taken  regarding 
telephone  or  other  communications 
related  to  the  collection  or  resolution  of 
the  debt;  and  (c)  the  referring  or 
c()llet:ting  governmental  entity  that  is 
collet;ting  or  is  owed  the  debt,  such  as 
the  name,  telephone  number,  and 
address  of  the  governmental  entity 
contact. 

AUTHORITIES  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Claims  Collection  Act  of 
1966.  31  U.S.C.  3701(a)(3)  and  3711(e). 
as  amended  by  the  Debt  Collection  Act 
of  1982.  5  use.  5314;  the  Debt 
Collection  Improvement  Act  of  1996.  31 
use.  3701  et  seq.;  Cash  Management 
Improvement  Act  Amendments  of  1992. 
31  use.  3335.  3718,  3720A  and  6503; 
Deficit  Reduction  act  of  1984.  Pub.  L. 
98-369.  98  Stat.  494  (codified  as 


amended  in  scattered  sections  of  26 
U.S.C);  Taxpayer  Relief  Act  of  1997, 
Pub.  L.  105-34,  11  Stat.  788  (codified  in 
scattered  sections  of  26  U.S.C);  Internal 
Revenue  Service  Restructuring  And 
Reform  Act  of  1998,  Pub.  L.  105-206. 
112  Stat.  685  (codified  in  scattered 
sections  of  26  U.S.C);  26  U.S.C.  6402; 
26  U.S.C.  6331;  31  U.S.C.  Chapter  37 
(Claims),  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  U.S. 
Government);  Title  31  Code  of  Federal 
Regulations,  Chapter  IX,  parts  901-904. 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
assemble  and  maintain  information  on 
individuals  who  are  indebted  to  GSA. 
other  Federal  entities,  and  States  for  the 
purpose  of  effecting  enforced  collections 
from  the  debtors,  including  past  due 
support  enforced  by  States.  The 
information  contained  in  the  records  is 
maintained  for  the  purpose  of  taking 
action  to  facilitate  collection  and 
resolution  of  debts  using  various 
methods,  including,  but  not  limited  to, 
requesting  repayment  of  debt  by 
telephone  or  in  writing,  pursuing  offset, 
levy,  administrative  wage  garnishment, 
centralized  salary  offset,  referral  to 
collection  agencies  or  litigation,  and 
using  other  collection  or  resolution 
methods  authorized  or  required  by  law. 
The  information  is  also  maintained  for 
the  purpose  of  providing  collection 
information  about  the  debt  to  other 
Federal  entities  or  States  collecting  the 
debt,  providing  statistical  information 
on  debt  collection  operations,  and 
testing  and  developing  enhancements  to 
computer  systems  containing  the 
records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THEIR  PURPOSE  FOR  USING  THE  SYSTEM: 

In  addition  to  the  disclosures 
permitted  under  subsection  (b)  of  the 
Privacy  Act,  5  U.S.C.  552a(b),  GSA  may 
disclose  information  contained  in  this 
system  of  records  without  the  consent  of 
the  subject  individual  if  the  disclosure 
is  compatible  with  the  purpose  for 
which  the  record  was  collected  under 
the  following  routine  uses: 

a.  A  record  from  this  system  may  be 
used  where  pertinent  in  any  legal 
proceeding  before  a  court,  magistrate,  or 
administrative  body  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena 
where  relevant  or  potentially  relevant  to 
a  proceeding,  or  in  connection  with 
criminal  law  proceedings. 
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b.  A  record  from  this  system  may  be 
disclosed  to  the  Department  of  Justice, 
United  States  Attorney,  or  Department 
of  the  Treasury  for  the  purpose  of 
litigation  or  in  anticipation  of  litigation 
to  enforce  collection  of  a  delinquent 
debt  or  to  obtain  the  Department  of 
Justice's  concurrence  in  a  decision  to 
compromise,  suspend,  or  terminate 
collection  action  on  a  debt  and  GSA 
determines  that  the  disclosure  is 
relevant  or  necessary  to  the  litigation. 

c.  A  record  from  this  system  may  be 
disclosed  to  a  congressional  office  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

d.  A  record  from  this  system  may  be 
disclosed  to  any  Federal  agency  where 
the  debtor  is  employed  or  receiving 
some  form  of  remuneration  for  the 
purpose  of  enabling  that  agency  to 
collect  a  debt  owed  the  Federal 
government  on  GSA's  behalf.  GSA  may 
negotiate  with  the  debtor  for  voluntary 
repayment  or  may  initiate 
administrative  or  salary  offset 
procedures  or  other  authorized  debt 
collection  methods  under  the  provisions 
of  the  Debt  Collection  Act  of  1982,  5 
U.S.C.  5514,  or  the  Debt  Collection 
Improvement  Act  of  1996,  31  U.S.C. 
3701  et  seq. 

e.  In  the  event  that  a  record  in  this 
system  indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal, 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute,  particular 
program  statute,  or  regulation,  rule, 
order,  or  license  issued  pursuant 
thereto,  the  relevant  record  may  be 
referred  to  the  appropriate  Federal, 
State,  local  or  foreign  agency  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or 
enforcing  or  implementing  the  statute, 
rule,  regulation,  order,  or  license. 

f.  A  record  from  this  system  may  be 
disclosed  to  any  Federal,  State  or  local 
agency,  U.S.  Territory  or 
commonwealth,  or  the  District  of 
Columbia,  or  their  agents  or  contractors, 
including  private  collection  agencies 
(consumer  and  conunercial): 

(1)  To  facilitate  the  collection  of  debts 
through  the  use  of  any  combination  of 
various  debt  collection  methods 
required  or  authorized  by  law, 
including,  but  not  limited  to:  Requests 
for  repayment  by  telephone  or  in 
writing;  negotiation  of  voluntary 
repayment  or  compromise  agreements; 
offsets  of  Federal  payments,  which  may 
include  the  disclosure  of  information 
contained  in  the  records  for  the  purpose 
of  providing  the  debtor  with  appropriate 
pre-offset  notice  and  to  otherwise 
comply  with  offset  prerequisites,  to 
facilitate  voluntary  repayment  in  lieu  of 


offset,  and  to  otherwise  effectuate  the 
offset  process;  referral  of  debts  to  private 
collection  agencies,  to  Treasury- 
designated  debt  collection  centers,  or  for 
litigation;  obtaining  administrative  and 
court-ordered  wage  garnishment; 
conducting  debt  sales;  publishing  names 
and  identities  of  delinquent  debtors  in 
the  media  or  other  appropriate  places; 
creating  a  Centralized  Salary  Offset 
program;  and  pursuing  any  other  debt 
collection  meUiod  authorized  by  law. 

(2)  To  conduct  computerized 
comparisons  to  locate  Federal  payments 
to  be  made  to  debtors. 

(3)  To  conduct  authorized  computer 
matching  programs  in  compliance  with 
the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a,  to  identify  and  locate 
individuals  receiving  Federal  payments 
(including  but  not  limited  to  salaries, 
wages  and  benefits),  which  may  include 
the  disclosure  of  information  contained 
in  the  records  for  the  purpose  of 
requesting  voluntary  repayment  or 
implementing  Federal  employee  salary 
offset  or  other  offset  procedures. 

(4)  To  collect  a  debt  owed  to  GSA. 
another  Federal  entity,  or  State  through 
the  offset  of  payments  made  by  States, 
territories,  commonwealths,  or  the 
District  of  Columbia. 

(5)  To  account  for  or  report  on  the 
status  of  debts  for  which  such  entity  has 
a  financial  or  other  legitimate  need  for 
the  information  in  the  performance  of 
official  duties. 

(6)  To  deny  Federal  financial 
assistance  in  the  form  of  loans  or  loan 
guarantees  to  an  individual  who  owes  a 
delinquent  debt  to  GSA  or  another 
Federal  entity  or  who  owes  delinquent 
child  support  that  has  been  referred  to 
GSA  for  collection  by  administrative 
offset. 

(7)  To  develop,  enhance,  and/or  test 
databases,  matching  communications,  or 
other  computerized  systems  that 
facilitate  debt  collection  processes. 

(8)  To  provide  assistance  with  any 
other  appropriate  debt  collection 
purpose. 

g.  A  record  from  this  system  may  be 
disclosed  to  any  individual  or  other 
entity  receiving  Federal  payments  in 
conjunction  with  payments  made  to  a 
debtor  for  the  purpose  of  providing 
notice  of  an  information  about  offsets 
from  such  Federal  payments. 

h.  A  record  from  this  system  may  be 
disclosed  to  any  individual  or  entity: 

(1)  To  facilitate  the  collection  of  debts 
through  the  use  of  any  combination  of 
various  debt  collection,  methods 
required  or  authorized  by  law, 
including,  but  not  limited  to:  pursuing 
administrative  or  court-ordered  wage 
garnishment;  reporting  information  to 
commercial  credit  bureaus;  conducting 


asset  searches;  publishing  the  names 
and  identities  of  delinquent  debtors  in 
the  media  or  other  appropriate  places; 
conducting  debt  sales;  or  initiating 
Centralized  Salar\'  Offsets. 

(2)  To  deny  Federal  financial 
assistance  in  the  form  of  loans  or  loan 
guarantees  to  an  individual  who  owes  a 
delinquent  debt  to  the  United  States  or 
delinquent  child  support  that  has  been 
referred  to  GSA  for  collection  by 
administrative  offset. 

(3)  To  pursue  any  other  appropriate 
debt  collection  purpose. 

i.  A  record  from  tnis  system  may  be 
disclosed  to  credit  reporting  agencies  or 
credit  bureaus  for  the  purpose  of  adding 
to  a  credit  history  file  or  obtaining  a 
credit  history  file  or  comparable  credit 
information  for  use  in  debt  collection. 
As  authorized  by  the  Debt  Collection 
Improvement  Act  of  1996.  31  U.S.C. 
3701  et  seq.,  GSA  may  report  current 
(not  delinquent)  and  delinquent 
consumer  or  commercial  debts  to  these 
entities  to  aid  the  collection  of  debts, 
typically  by  providing  an  incentive  to 
the  person  to  repay  the  debt  in  a  timely 
manner.  GSA  may  report  on  delinquent 
debts  to  the  Department  of  Housing  and 
Urban  Development's  Credit  Alert 
Interactive  Voice  Response  Svstem 
(CAIVRS). 

j.  A  record  from  this  system  may  be 
disclosed  to  the  Internal  Revenue 
Service  and  applicable  State  and  local 
govenunents  for  tax  reporting  purposes. 
Under  the  provisions  of  the  Debt 
Collection  Improvement  Act  of  1996,  31 
U.S.C.  3701  et  seq.,  GSA  is  permitted  to 
provide  the  Department  of  Treasur> 
with  Form  1099-C  information  on 
canceled  or  forgiven  debts  so  that  the 
Department  of  Treasury  may  file  the 
form  on  GSA's  behalf  with  the  IRS.  W- 
2  and  1099  Forms  contain  information 
on  items  to  be  considered  as  income  to 
an  individual,  including  payments  to 
persons  not  treated  as  employees  [e.g.. 
fees  paid  to  consultants  and  experts) 
and  amounts  written-off  as  legally  or 
administratively  uncollectible  in  whole 

or  in  part. 

k.  A  record  from  this  system  may  be 
disclosed  to  banks  enrolled  in  the 
Treasury  Credit  Card  Network  to  collect 
a  payment  or  debt  when  the  individual 
has  given  his  or  her  credit  card  number 
for  this  pjjrpose. 

1.  A  record  from  this  system  may  be 
disclosed  to  the  Department  of  Treasury 
or  other  Federal  agency  with  whom 
GSA  has  entered  into  an  agreement 
establishing  the  terms  and  conditions 
for  debt  collection  cross  servicing 
operations  on  behalf  of  GSA  to  satisfy, 
in  whole  or  in  part,  debts  owed  to  the 
United  States.  Cross  servicing  includes 
the  possible  use  of  all  debt  collections 
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tools  such  as  ddministrative  offst't, 
referral  to  debt  collection  c:ontra(:tors, 
and  referral  to  the  Department  of  [ustice. 

m   Records  from  this  system  mav  be 
disi:losed  to  the  Department  of  Treasurv, 
government  corporations,  State  or  lo(  a! 
agenc:ies.  or  other  Federal  agent  les  to 
conduct  computer  matchmg  programs 
for  the  purpose  of  identifying  and 
locating  individuals  who  are  receiving 
Federal  salaries  or  benefit  payments  and 
are  delinquent  in  their  repayment  of 
debts  owed  to  the  I'nited  States  under 
certain  programs  administered  b\-  the 
GSA  in  order  to  collect  the  debts  untler 
the  provisions  of  the  Debt  C'ollection 
Act  of  1982.  as  amended,  5  V  S  C.   ,t514. 
or  the  Debt  Ckillection  Improvement  Act 
of  1996.  31  fS.C:,  ,i7ni  pf  spf/  ,  by 
voluntary  payment  or  administratue  or 
salary  offset  procedures 

n,  .A  recorci  from  this  systt-m  ina\'  be 
disclosed  to  the  National  .-\rcfiiyes  and 
Records  .Administratifin  for  records 
management  inspections  condiu  ted 
under  44  T  S C.  2904  and  2906 

o  .A  record  from  this  system  may  he 
disclosed  to,  or  rec;eived  from,  the 
Department  of  Treasury  for  the  purpose 
of  allowing  the  CiS.A  National  Payroll 
Center  (NPC)  to  participate  in  the 
Centralized  Salary  C3ffset  (CSO) 
program,  or  similar  offset  program 
.■\gencies  must  notify  the  Department  (}t 
Treasury  of  all  delinquent  debts  over 
180  days  past  due  s(j  that  rec;overy  mav 
be  made  by  centralized  administrative 
offset.  This  includes  debts  that  (iS.-X 
seeks  to  recover  from  the  pay  account  of 
an  employee  of  another  agenc:y  by  salar\ 
offset,  or  by  another  agent:y  seeking 
recovery  from  a  GSA  employee, 
including  client  agenc\'  employees.  b\ 
salary  offset. 

p.  A  record  from  this  system  ma\-  be 
disclosed  to.  or  received  from,  another 
agency  or  department  of  the  I'nited 
States  when  a  GSA  Fleet  yehic:le  has 
been  involved  in  an  accident  with  an 
individual  or  commercial  P()\' 


Disclosure  to  consumer  reporting 
ageni  les   Disclosures  pursuant  to  5 

1  ■  S C  552a(b)(  12)  may  be  made  from 
this  svstem  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act.  l.=5  U.S.C.  1681a(n.  or  the 
Federal  (ilaims  (>)llection  Act  of  1966. 
as  amended,  .U  US  C.  3701(a)(3)  and 
,!711(e). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  paper  form 
in  file  folders  stored  in  lockable  metal 
filing  cabinets  and  in  electronic  form  in 
computers  or  on  transportable  electronic 
media  including  but  not  limited  to. 
floppy  disc:s,  (;D— ROMs  or  zip  disks, 

HETRIEVABItrrY; 

Credit  data  is  maintained  by  debtor 
name  and  c  lairn  number  and  is  cross- 
referenced  with  the  Soc:ial  Security 
Number  (when  available)  to  verifv'  name 
and  address. 

SAFEGUARDS: 

When  not  in  use  by  authorized 
personnel,  records  are  stored  in  lockable 
metal  filing  cabinets.  Electronic  files  are 
protei  ted  by  the  use  of  passwords. 

RETENTION  AND  DISPOSAL: 

The  rec:ords  are  a  part  of  the  GAO  site 
auditing  c;ollec:tic)n  files  and  are  cut  off 
at  the  end  of  the;  fisc:al  year,  held  1  year, 
,ind  then  retired  under  Record  Group 

2  17  (G.\()).  Records  created  prior  to  |uly 
2.  197.T.  will  be  retained  by  GAO  for  10 

\  ears  and  3  months  after  the  period  of 
the  ac:c  ount.  Rec;ords  created  on  or  after 
lulv  2.  1975,  will  be  retained  by  GAO 
for  H  years  and  3  months  after  the  period 
of  the  acc;ount. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Branc  h  Chief  (BC;DR).  Financial 
Initiatives  Division.  Office  of  Finance. 
Office  of  thc!  (;hief  Financial  Officer. 


General  Services  Administration,  Room 
3121.  1800  F  Street,  NW.,  Washington, 
DC  20405. 

NOTIFICATION  PROCEDURE: 

Inquiries  by  individuals  under  the 
Privacy  Act  of  1974.  as  amended  (5 
use.  552a)  regarding  claims  pertaining 
to  themselves  should  be  addressed  to 
the  system  manager.  All  individuals 
making  inquiries  should  provide  as 
much  descriptive  information  as 
possible  to  identify  the  particular  record 
desired.  The  system  manager  will  advise 
as  to  whether  GSA  maintains  the 
records  requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  for  access 
to  records  should  be  addressed  to  the 
system  manager  and  should  include  the 
individual's  name  and  address. 

CONTESTING  RECORDS  PROCEDURES: 

GSA  rules  for  contesting  the  contents 
of  the  records  and  for  appealing  initial 
determinations  are  promulgated  in  41 
CFR  105.64. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  individual  debtors:  credit  bureaus: 
agency  investigative  reports;  other  GSA 
systems  of  records:  Federal  and  State 
agencies  to  which  debts  are  owed; 
Federal  employing  agencies  and  other 
entities  that  employ  the  individual; 
Federal  and  State  agencies  issuing 
payments:  collection  agencies;  locator 
and  asset  search  companies;  Federal. 
State  or  local  agencies  furnishings 
identifying  information  and/or 
addresses  of  debtors;  or  from  public 
documents. 

Dated:  October  17.  2002. 
Daniel  K.  Cooper, 

Dirt'ctor.  Information  Management  Division. 
|FR  Doc.  02-2fi84,3  Filed  10-21-02:  8:4.5  ami 
BILLING  CODE  6820-34-M 


Tuesday, 
October  22,  2002 


Part  vn 


Department  of  Labor 

Secretary's  Order  5-2002;  Delegation  of 
Authority  and  Assignment  of 
Responsibility  to  the  Assistant  Secretary 
for  Occupational  Safety  and  Health; 
Notice 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Secretary's  Order  5-2002;  Delegation 
of  Authority  and  Assignment  of 
Responsibility  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Hearth 

1.  Purpose 

To  delegate  authority  and  assign 
responsibility  to  the  Assistant  Secretary 
for  Occupational  Safety  and  Health. 

2.  Authorities  and  Directives  Affected. 

a.  Authorities 

This  Order  is  issued  pursuant  to  29 
use.  551  etseq..5  U.S.C.  301:5U.S.C. 
5315;  the  Occupational  Safety  and 
Health  Act  of  1970,  29  U.S.C  651.  et 
seq..  the  Walsh-Healev  Public  Contracts 
Act  of  1936.  as  amended.  41  U.S.C.  35, 
37-41.  43-45;  the  McNamara-OHara 
Service  Contract  Act  of  1965.  as 
amended.  41  U.S.C  351-354.  356-357; 
the  Contract  Work  Hours  and  Safety 
Standards  Act,  as  amended.  40  U.S.C. 
329.  333;  the  Maritime  Safety  Act  of 
1958.  33  use.  941;  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  20  U.S.C. 
954(m)(2);  5  U.S.C.  7902  and  any 
executive  order  thereunder,  including 
Executive  Order  12196  ("Occupational 
Safety  and  Health  Programs  for  Federal 
Employees")  (February  26.  1980);  the 
Surface  Transportation  Assistance  Act 
of  1982.  49  use.  31105;  the  ,\sbest()S 
Hazard  Emergency  Response  Act  of 
1986.  15  use.  2651;  the  International 
Safe  Container  Act.  46  U  S.C.  App.1506; 
the  Safe  IDrinking  Water  Act.  42  U  S.C 
300^9(i);  the  Energy  Reorganization  Act 
of  1974,  as  amended.  42  U.S.C  5851; 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980.  42  use.  9610  (a)— (d);  the 
Federal  Water  Pollution  Ckmtrol  Act.  33 
use.  1367;  the  Toxic  Substances 
Control  Act,  15  U.S.C.  2622;  the  Solid 
Waste  Disposal  Act,  42  U.S.C.  6971;  the 
Clean  Air  Act.  42  U.S.C.  7622;  the 
Wendell  H  Ford  Aviation  Investment 
and  Reform  Act  For  the  21st  Century.  49 
U  S.C.  42121;  the  Sarbanes-Oxlev  Act  of 
2002.  18  use.  1514A. 

b  Directives  Affected 

Secretary  s  Order  3-2000  is  cancelled. 

3.  Background 

This  Order  constitutes  the  basic 
Secretary's  Order  for  the  Occupational 
Safety  and  Health  Administration 
(OSHA).  superseding  Order  3-2000 
This  Order  delegates  and  assigns 
responsibility  to  OSHA  for  enforcement 
of  Section  806  (protection  for  employees 


of  publicly-traded  companies  providing 
evidence  of  fraud)  of  Pub.  L.  107-204. 
the  Sarbanes-Oxley  Act  of  2002.  18 
use.  1514A.  and  makes  other  minor 
conforming  modifications.  All  other 
authorities  and  responsibilities  set  forth 
in  this  Order  were  delegated  or  assigned 
previously  to  the  Assistant  Secretary  for 
OSHA  in  Secretary's  Order  3-2000,'and 
this  Order  continues  those  delegations 
and  assignments  in  full  force  and  effect, 
except  as  expressly  modified  herein. 

4.  Delegation  of  Authority  and 
Assignment  of  Responsibility 

a.  The  Assistant  Secretary  for 
Occupational  Safety  and  Health.  (1)  The 
Assistant  Secretary  for  Occupational 
Safety  and  Health  is  delegated  authority 
and  assigned  responsibility  for 
administering  the  safety  and  health,  and 
whistleblower,  programs  and  activities 
of  the  Department  of  Labor,  except  as 
provided  in  paragraph  4. a. (2)  below, 
under  the  designated  provisions  of  the 
following  laws: 

(a)  Occupational  Safety  and  Health 
A.ct  of  1970.  29  use.  651,  ef  seq. 

(b)  Walsh-Healey  Public  Contracts  Act 
of  1936,  as  amended,  41  U.S.C.  35,  37- 
41,43-45. 

(c)  McNamara-O'Hara  Service 
Contract  Act  of  1965,  as  amended,  41 
use.  351-354,  356-357. 

(d)  C^ontract  Work  Hours  and  Safety 
Standards  Act,  as  amended,  40  U.S.C. 
329,  333. 

(e)  Maritime  .Safety  Act  of  1958,  33 
use.  941. 

(f)  National  Foundation  on  the  Arts 
and  the  Humanities  Act  of  1965,  20 
U.S.C.  954(m){2). 

(g)  5  U.S.('.  7902  and  any  executive 
order  thereunder,  including  Executive 
Order  12196  (  "Occupational  Safety  and 
Health  fV)grams  for  Federal 
Employees")  (February  26,  1980). 

(n)  Surface  Transportation  Assistance 
Act  of  1982,  49  U.S.C.  31105. 

(i)  Asbestos  Hazard  Emergency 
Response  Act  of  1986,  15  U.S.C.'2651. 

(j)  International  Safe  Container  Act, 
46  use.  App.1506. 

(k)  Safe  Drinking  Water  Act,  42  U.S.C. 
300i-9(i). 

(I)  Energy  Reorganization  Act  of  1974, 
as  amended,  42  U.S.C.  5851. 

(m)  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980.  42  U.S.C.  9610  (a)— (d).  " 

(n)  Federal  Water  Pollution  Control 
Act,  33  U.S.C.  1367. 

(o)  Toxic  Substances  Control  Act.  15 
U.S.C.  2622. 

(p)  Solid  Waste  Disposal  Act,  42 
use.  6971 

(u)  Clean  Air  Act.  42  U.S.C.  7622. 

(r)  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  For  the  21st 
Century.  49  U.S.C.  42121. 


(s)  Sarbanes-Oxley  Act  of  2002,  18 
U.S.C.  1514A. 

(t)  Responsibilities  of  the  Secretary  of 
Labor  with  respect  to  safety  and  health, 
or  whistleblower,  provisions  of  any 
other  Federal  law  except  those 
responsibilities  which  are  assigned  to 
another  DOL  agency. 

(2)  The  authority  of  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  under  the  Occupational  Safety 
and  Health  Act  of  1970  does  not  include 
authority  to  conduct  inspbctions  and 
investigations,  issue  citations,  assess 
and  collect  penalties,  or  enforce  any 
other  remedies  available  under  the 
statute,  or  to  develop  and  issue 
compliance  interpretations  under  the 
statute,  with  regard  to  the  standards  on: 

(a)  Field  sanitation,  29  CFR  1928.110; 
and 

(b)  Temporary  labor  camps,  29  CFR 
1910.142,  with  respect  to  any 
agricultural  establishment  where 
employees  are  engaged  in  "agricultural 
employment"  within  the  meaning  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act,  29  U.S.C. 
1802(3),  regardless  of  the  number  of 
employees,  including  employees 
engaged  in  hand  packing  of  produce 
into  containers,  whether  done  on  the 
ground,  on  a  moving  machine,  or  in  a 
temporary  packing  shed,  except  that  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  retains  enforcement 
responsibility  over  temporary  labor 
camps  for  employees  engaged  in  egg, 
poultry,  or  red  meat  production,  or  the 
post-harvest  processing  of  agricultural 
or  horticultural  commodities. 

Nothing  in  this  Order  shall  be 
construed  as  derogating  from  the  right  of 
States  operating  OSHA-approved  State 
plans  under  29  U.S.C.  667  to  continue 
to  enforce  field  sanitation  and 
temporary  labor  camp  standards  if  they 
so  choose.  The  Assistant  Secretary  for 
OSHA  retains  the  authority  to  monitor 
the  activity  of  such  States  with  respect 
to  field  sanitation  and  temporary  labor 
camps.  Moreover,  the  Assistant 
Secretary  for  OSHA  retains  all  other 
agency  authority  and  responsibility 
under  the  Occupational  Safety  and 
Health  Act  with  regard  to  the  standards 
on  field  sanitation  and  temporary  labor 
camps,  such  as  rulemaking  authority. 

(3)  The  Assistant  Secretary  for  OSHA 
is  hereby  delegated  authority  and 
assigned  responsibility  to  invoke  all 
appropriate  claims  of  governmental 
privilege,  arising  from  the  functions  of 
OSHA,  following  personal  consideration 
of  the  matter,  and  in  accordance  with 
the  following  guidelines: 

(a)  Informant's  Privilege  (to  protect 
from  disclosure  the  identity  of  any 
person  who  has  provided  information  to 
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OSHA  in  matters  arising  under  an 
authority  delegated  or  assigned  in  this 
paragraph):  A  claim  of  privilege  may  be 
asserted  where  the  Assistant  Secretary 
has  determined  that  disclosure  of  the 
privileged  matter  may:  (1)  Interfere  with 
an  investigative  or  enforcement  action 
taken  by  OSHA  under  an  authority 
delegated  or  assigned  to  OSHA  in  this 
paragraph;  (2)  adversely  affect  persons 
who  have  provided  information  to 
OSHA;  or  (3)  deter  other  persons  from 
reporting  a  violation  of  law  or  other 
authority  delegated  or  assigned  to 
OSHA  in  this  paragraph. 

(b)  Deliberative  Process  Privilege  (to 
withhold  information  which  may 
disclose  pre-decisional  intra-agency  or 
inter-agency  deliberations,  including  the 
analysis  and  evaluation  of  fact,  written 
summaries  of  factual  evidence,  and 
recommendations,  opinions  or  advice 
on  legal  or  policy  matters  in  matters 
arising  under  this  paragraph):  A  claim  of 
privilege  may  be  asserted  where  the 
Assistant  Secretary  has  determined  that 
disclosure  of  the  privileged  matter 
would  have  an  inhibiting  effect  on  the 
agency's  decision-making  processes. 

(c)  Privilege  for  Investigational  Files 
Compiled  for  Law  Enforcement 
Purposes  (to  withhold  information 
which  may  reveal  OSHA's  confidential 
investigative  techniques  and 
procedures):  The  investigative  file 
privilege  may  be  asserted  where  the 
Assistant  Secretary  has  determined  the 
disclosure  of  the  privileged  matter  may 
have  an  adverse  impact  upon  OSHA's 
implementation  of  an  authority 
delegated  or  assigned  in  this  paragraph, 
by:  (1)  Disclosing  investigative 
techniques  and  methodologies;  (2) 
deterring  persons  from  providing 
information  to  OSHA;  (3)  prematurely 
revealing  the  facts  of  OSHA's  case;  or  (4) 
disclosing  the  identities  of  persons  who 
have  provided  information  under  an 
express  or  implied  promise  of 
confidentiality. 

(d)  Prior  to  filing  a  formal  claim  of 
privilege,  the  Assistant  Secretary  shall 
personally  review  all  documents  sought 
to  be  withheld  (or,  in  a  case  where  the 
volume  is  so  large  that  all  of  them 
cannot  be  personally  reviewed  in  a 
reasonable  time,  an  adequate  and 
representative  sample  of  such 
documents),  together  with  a  description 


or  summary  of  the  litigation  in  which 
the  disclosure  is  sought. 

(e)  In  asserting  a  claim  of 
governmental  privilege,  the  Assistant 
Secretary  may  ask  the  Solicitor  of  Labor, 
or  the  Solicitor's  representative,  to  file 
any  necessary  legal  papers  or 
documents. 

(4)  The  Assistant  Secretary  for 
Occupational  Safety  and  Health  is  also 
delegated  authority  and  assigned 
responsibility  for: 

(a)  Serving  as  Chairperson  of  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health,  as 
provided  for  by  Executive  Order  12196. 

(b)  Coordinating  Agency  efforts  with 
those  of  other  officials  or  agencies 
having  responsibilities  in  the 
occupational  safety  and  health  area. 

b.  The  Assistant  Secretary  for 
Occupational  Safety  and  Health  and  the 
Assistant  Secretary  for  Employment 
Standards  are  directed  to  confer 
regularly  on  enforcement  of  the 
Occupational  Safety  and  Health  Act 
with  regard  to  the  standards  on  field 
sanitation  and  temporary  labor  camps 
(see  paragraph  4. a. (2)  of  this  Order),  and 
to  enter  into  any  memoranda  of 
understanding  which  may  be 
appropriate  to  clarify  questions  of 
coverage  which  arise  in  the  course  of 
such  enforcement. 

c.  The  Solicitor  of  Labor  is  responsible 
for  providing  legal  advice  and  assistamce 
to  all  Department  of  Labor  officials 
relating  to  implementation  and 
administration  of  all  aspects  of  this 
Order.  The  bringing  of  legal  proceedings 
under  those  authorities,  the 
representation  of  the  Secretary  and/or 
other  officials  of  the  Department  of 
Labor,  and  the  determination  of  whether 
such  proceedings  or  representations  are 
appropriate  in  a  given  case,  are 
delegated  exclusively  to  the  Solicitor. 

d.  The  Commissioner  of  Labor 
Statistics  is  delegated  authority  and 
assigned  responsibility  for: 

(1)  Furthering  the  piu"pose  of  the 
Occupational  Safety  and  Health  Act  by 
developing  and  maintaining  an  effective 
program  of  collection,  compilation, 
analysis,  and  publication  of 
occupational  safety  and  health  statistics 
consistent  with  the  provisions  of 
Secretary's  Orders  4-81  and  5-95. 

(2)  Making  grants  to  states  or  political 
subdivisions  thereof  in  order  to  assist 


them  in  developing  and  administering 
programs  dealing  with  occupational 
safety  and  health  statistics  under 
Sections  18,  23,  and  24  of  the 
Occupational  Safety  and  Health  Act. 

(3)  Coordinating  the  above  functions 
with  the  Assistant  Secretaries  for 
Occupational  Safety  and  Health  and 
Employment  Standards. 

5,  Reservation  of  Authority  and 
Responsibility 

a.  The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  the  statutory 
provisions  and  Executive  Orders  listed 
in  paragraph  4. a.  above  is  reserved  to 
the  Secretary. 

b.  The  commencement  of  legal 
proceedings  under  the  statutory- 
provisions  listed  in  paragraph  4. a. 
above,  except  proceedings  before 
Department  of  Labor  administrative  law 
judges  and  the  Administrative  Review 
Board  under  the  statutes  identified  in 
paragraph  4.a.(l)(h)  or  paragraphs 
4.a.(l)(k-t)  above,  is  reserved  to  the 
Secretary.  The  Solicitor  will  determine 
in  each  case  whether  such  legal 
proceedings  are  appropriate  and  may 
represent  the  Secretary  in  litigation  as 
authorized  by  law. 

c.  Nothing  in  this  Order  shall  limit  or 
modify  the  delegation  of  authority  and 
assigmnent  of  responsibility  to  the 
Administrative  Review  Board  by 
Secretary's  Order  1-2002  (September 
24,  2002). 

6.  Redelegation  of  Authority 

The  Assistant  Secretary  for 
Occupational  Safety  and  Health,  the 
Solicitor  of  Labor,  and  the 
Coiiunissioner  of  Labor  Statistics  may 
redelegate  authority  delegated  in  this 
Order. 

7.  Effective  Date 

This  delegation  of  authority  and 
assignment  of  responsibility  is  effective 
immediately. 

Dated:  October  10.  2002. 
Elaine  L.  Chao, 
Secretary  of  Labor. 
[FR  Doc.  02-26836  Filed  10-21-02.  8  45  ami 
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RULES  GOING  INTO 
EFFECT  OCTOBER  22. 
2002 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 

management 

West  Coast  States  and 
Western  Pacific 
tishenes— 

Coral  reef  ecosystems 
correction    published 
10-22-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans   approval  and 

promulgation    vanous 

States    air  quality  planning 

purposes    designation  of 

areas 

New  Jersey    putilished  8-23- 
02 
Air  quality  planning  purposes 

designation  of  areas 

California    published  8-23-02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations   table  of 

assignments 

Georgia    published  10-2202 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 

standards 

Child  restraint  systems 
published  10-22-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 

tangennes    and  tangelos 

grown  in — 

Flonda    comments  due  Dy 

10-28-02    published  8-28- 

02  [FR  02-220081 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Plant  Variety  and  Protection 
Office   fee  increase 


comments  due  by  10-31  02 
published  10-1  02  [FR  02- 
249031 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs 
Bioenergy  Program 
comments  due  by  10-31- 
02    published  10-1  02  [FR 
02-245391 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations 
Sunflower  seed    comments 
due  by  10-29-02 
published  8-30-02  (FR  02- 
222581 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans 
Construction  and 
procurement    standard 
contract  forms    revision, 
comments  due  by  10-30- 
02    published   7-2  02  [FR 
02-16278J 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities  Act 
and  Architectural  Barriers 
Act    implementation 

Accessibilitv  guidelines — 
Buildings  and  facilities 
public  nghts-of-way, 
draft  guidelines 
availability    comments 
due  by  10-28-02 
published  6-17  02  [FR 
02  15117] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Commercial  items — 
Contract  cost  pnnciples 
and  procedures 
comments  due  by  10- 
28-02    published  8-29- 
02  [FR  02-216191 
Contract  cost  pnnciples  and 
procedures    comments 
due  by  10-28-02 
published  8-29-02  [FR  02- 
21620! 
Federal  Prison  Industries 
Contracts    past 
performance  evaluation 
comments  due  by  10-28- 
02    published  8-29-02  [FR 
02-21616] 
Leadership  m  Environmental 
Management  (E  O 
13148)    comments  due  by 
10-28-02    published  8-29- 
02  [FR  02-21618] 


Notification  of  overpayment, 
contract  financing 
payments:  comments  due 
by  10-28-02,  published  8- 
29-02  [FR  02-216171 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR) 

Temporary  emergency 
procurement  authonty, 
comments  due  by  10-29- 
02.  published  8-30-02  [FR 
02-21868] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants 
Ohio   comments  due  by  10- 

30-02,  published  9-30-02 

[FR  02-24767] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation.  State  plans 
lor  designated  facilities  and 
pollutants 
Ohio   comments  due  by  10- 

30-02.  published  9-30-02 

[FR  02-24768] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation   various 
States 

Georgia,  comments  due  by 
10-28-02:  published  9-27- 
02  [FR  02-24490] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Georgia,  comments  due  by 
10-28-02,  published  9-27- 
02  [FR  02-24491] 
Texas,  comments  due  by 
10-28-02.  published  9-26- 
02  [FR  02-24492] 
Superlund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update   comments  due 
by  11-1-02,  published 
10-2-02  [FR  02-24642] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superlund  programs 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  11-1-02,  published 
10-2-02  [FR  02-24641] 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 

of  assignments: 

Texas;  comments  due  by 
11-1-02;  published  9-23- 
02  [FR  02-24105] 
Television  broadcasting; 

Digital  broadcast  copy 
protection;  comments  due 
by  10-30-02;  published  8- 
20-02  [FR  02-20957] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Commencal  items — 

Contract  cost  principles 
and  procedures; 
comments  due  by  10- 
28-02;  published  8-29- 
02  [FR  02-21619] 
Contract  cost  principles  and 

procedures;  comments 

due  by  10-28-02; 

published  8-29-02  [FR  02- 

21620] 
Contract  financing 

payments;  notification  of 

overpayments;  comments 

due  by  10-28-02; 

published  8-29-02  [FR  02- 

21617] 
Federal  Pnson  Industnes 

Contracts;  past 

performance  evaluation; 

comments  due  by  10-28- 

02;  published  8-29-02  [FR 

02-21616] 
Leadership  in  Environmental 

Management  (E.O. 

13148);  comments  due  by 

10-28-02;  published  8-29- 

02  [FR  02-21618] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR) 

Temporary  emergency 
procurement  authonty: 
comments  due  by  10-29- 
02.  published  8-30-02  [FR 
02-21868] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Administrative  practice  and 
procedure  hearings 
Presiding  officers  at 

regulatory  heanngs; 

comments  due  by  10-29- 

02;  published  8-15-02  [FR 

02-20701] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 
procedure: 
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Presiding  officers  at 
regulatory  hearings; 
I  comments  due  by  10-29- 

'  02;  put)lished  8-15-02  [FR 

02-20700) 
Human  drugs: 
Total  parenteral  nutrition; 
aluminum  use  in  large 
and  small  volume 
parenterals;  lat>eling 
requirements;  comments 
due  by  10-28-02; 
published  8-12-02  [FR  02- 
20300] 

Correction;  comments  due 
by  10-28-02;  published 
8-21-02  [FR  02-21265] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Real  Estate  Settlement 

Procedures  Act: 

Simplifying  and  improving 
process  of  obtaining 
mortgages  to  reduce 
settlement  costs  to 
consumers;  comments 
due  by  10-28-02; 
published  7-29-02  [FR  02- 
18960] 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-based  capital: 
Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac)  and 
Federal  National  Mortgage 
Association  (Fannie 
Mae)— 

Corrections  and  technical 
amendments;  comments 
due  by  10-29-02; 
published  9-30-02  [FR 
02-24815] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Beluga  sturgeon;  comments 
due  by  10-29-02; 
published  7-31-02  [FR  02- 
19250] 
Critical  habitat 
designations — 
Plant  species  from  Maui 
and  Kahoolawe,  HI; 
economic  analysis; 
comments  due  by  11-1- 
02;  published  10-2-02 
[FR  02-25039] 
JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
Mexican  or  Canadian 
nationals;  F  and  M 
nonimmigrant  students  in 
border  communities; 


reduced  course  load; 
comments  due  by  10-28- 
02;  published  8-27-02  [FR 
02-21823] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Commercial  items — 
Contract  cost  principles 
and  procedures; 
comments  due  by  10- 
28-02;  published  8-29- 
02  [FR  02-21619] 
Contract  cost  principles  and 
procedures;  comments 
due  by  10-28-02; 
published  8-29-02  [FR  02- 
21620] 
Contract  financing 
payments;  notification  of 
overpayments;  comments 
due  by  10-28-02; 
published  8-29-02  [FR  02- 
21617] 
Federal  Prison  Industries 
Contracts;  past 
performance  evaluation; 
comments  due  by  10-28- 
02;  published  8-29-02  [FR 
02-21616] 
Leadership  in  Environmental 
Management  (E.O. 
13148);  comments  due  by 
10-28-02;  published  8-29- 
02  [FR  02-21618) 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Temporary  emergency 
procurement  authority; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-21868] 
NATIONAL  SCIENCE 
FOUNDATION 
Antarctic  Science,  Tourism, 
and  Conservation  Act  of 
1996;  implementation: 
Antarctic  meteorites; 
comments  due  by  10-28- 
02;  published  8-27-02  [FR 
02-21621] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Tour  operators;  comments 
due  by  11-1-02;  published 
10-2-02  [FR  02-24919] 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Worid  War  II  veterans; 
special  benefits; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-21892] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Ports  and  watenways  safety: 


Strait  of  Juan  de  Fuca  and 
adjacent  waters.  WA: 
traffic  separation 
schemes;  comments  due 
by  10-28-02;  published  8- 
27-02  [FR  02-21785] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Air  carrier  certification  and 
operations: 

Incidents  Involving  animals 
dunng  air  transport: 
reports  by  earners; 
comments  due  by  10-28- 
02:  published  9-27-02  [FR 
02-24127] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
10-29-02;  published  8-30- 
02  [FR  02-22007] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Cirrus  Design:  comments 
due  by  11-1-02;  published 
8-29-02  [FR  02-22001] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Learjet;  comments  due  by 
10-28-02;  published  8-28- 
02  [FR  02-21707] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-22127] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
REVO,  Incorporated; 
comments  due  by  11-1- 
02;  published  10-17-02 
[FR  02-26371] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  standards: 
Special  conditions — 
CenTex  Aerospace,  Inc  , 
Beech  Model  A36 
airplane;  comments  due 


by  10-28-02:  published 
9-27-02  [FR  02-24667] 

Cessna  Model  680 
Sovereign  airplane, 
comments  due  by  10- 
28-02.  published  9-27- 
02  [FR  02-24668] 
Class  D  airspace,  comments 
due  by  10-28-02,  published 
9-27-02  [FR  02-24128] 
Class  D  and  Class  E 
airspace:  comments  due  by 
10-30-02:  published  9-19-02 
[FR  02-23830] 
Class  E  airspace,  comments 
due  by  10-30-02,  published 
9-19-02  [FR  02-23829] 

Commercial  space 
transportation 

Launch  licensing  and  safety 

requirements,  comments 

due  by  10-28-02 

published  7-30-02  [FR  02- 

18340] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  earner  safety  standards 
Registration  enforcement, 

comments  due  by  10-28- 

02;  published  8-28-02  [FR 

02-21917] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 

Dual  consolidated  loss 
recapture  events, 
comments  due  by  10-30- 
02;  published  8-1-02  [FR 
02-19237] 

Qualified  cost  shanng 
arrangements, 
compensatory  stock 
options,  comments  due  by 
10-28-02;  published  7-29- 
02  [FR  02-19126] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  cunrent 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043,  This  list  IS  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
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available  on  the  Internet  from 
GPO  Access  at  http 
www  access  gpo  govnara^ 
naraOOS  htmi    Some  laws  may 
not  yet  be  available 

H.J.  Res.  123/P.L.  107-244 

Making  further  continuing 
appropnations  tor  ttie  fiscal 
year  2003    and  for  other 


purposes    (Oct    18    2002    116 

Stat    1503) 

l.dsl   l.isi  (KtobtT   18.  2(H)2 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  d  tree  electronic  mail 
notification  sen/ice  of  newly 


enacted  public  laws   To 
subscnbe,  go  to  hnp:// 
hydra,  gsa  gov/archives/ 
publaws-l  html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 
Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 


laws   The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscnber  only  one  renewal  notice.  You  can 
l||rn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


A  renewal  noace  will  be 
sent  approximately  W  days 
t>efore  the  shown  date. 


APR  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
;  FORESTVILLE  MD  20704 


/•••■ 

DEC97  R  I 


f^FRDQ    SM:Ti;2:2J 
ZOVli    SMITH 
212    MAIN    STREKI 
FOREST\'ILLE    MD    20: 


DBCy7  R  I 


To  be  suie  that  your  service'  continues  without  interruption,  please  return  your  renewal  notice  promptly 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Ann:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


OnMr  PrecMaIng  Com 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 


Ch»rg»  your  order. 


I     I  YES,  enter  my  subscription(s)  as  follows: 


tt's  Bsty! 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Addidonal  address/atlentioo  line 


Street  address 


.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change 


nease  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
□   GPO  Deposit  Account         I     I     I     I     I     I     i     I'D 
EH  VISA       d]  MasterCard  Account 


(Please  type  or  pnnt) 


im 


aty.  Stale,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  includiiig  area  code 


Purchase  order  number  (opcional) 


Mayt 


VES     NO 
airihMf  lotMnriiMfcrs?     |     |  |     | 


Authorizing  signature  ' 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburph  PA  1S?S0-7QS4 


Public  Laws 


1 07th  Congress 


Pamphlet  prints  of  public  laws,  often  reterred  tc  as  sup  laws,  are  the  miiial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  aporovai  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  'C/'h  Congress 

Inai.  d^a  asr.z  aisc  '^ay  oe  cjrch33ed  from  tne  Super '^^e'^dent  o'  Documents, 
US  Governn^ent  Printing  Orfice  Pncesva^/  See  Reader  Ads  Section  of  the  Federal  Register 
for  arrou'^cen^ents  of  newly  enacted  ^aws  or  access  the  online  database  at 
http ://■/. vjv\  access  gpo  gov/naraOOb  ntml 


Superintendent  ot  DcKuments  Subscriptions  Order  Form 

I I    I  tS.  enter  nr.  vub-eripi;.'rii -- 1  ,i^  l>ilK' 


D'5c   -^  ^ic  "15  ^i     -oe 

*  6216 


VISA 


'vvs: 


Charge  your  order.  /fUKtfH^ 
Its  Easy! ^^^Wi 

ro  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


/D^.^ptK'^^  i.>  PI  BLIC  LAWS  ii-r  ihc  ln'ifi  (,■one^e^^  tor  S225  per  subxcripiion 


Ihc  tola!  vi'sl  ft  n\\  order  iv  ^    

IniematU'ridl  ^u^ienicr^  pieasc  aJJ  -^ 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(  >Mipjn\     r  pcvna'  'Utnic 


(  Pk-asc-  ".fK-  ,M  prml  i 


^Jijiiu'rui  jdUro^^  j[tL-ntuin  line 


Slrcel  jddresi 


C  ■^    S:,,lc    /IP  .   .Ji' 


Da>1ime  phone  ui^udmi:  jrea  code 


Pur^ha-c  .'fdcr  ni.mhcr  'iiptiiinjl' 

>I-S    NO 

^la^  »e  makf  \our  nameaddrcss  a%,uUbk'  to  other  mailers'       j |    | | 


Please  Choose  Method  of  Payment: 

I 1   Check  Payable  to  the  Superintendent  of  Documents 

I I   (iPO  Deposit  .Account  |     |     | 

I     I   \IS.\        EH  MasterCard  .Account 


-G 


1 

1    :  I 

! 

Thank  you  for 

iC  redil  ci'-d  evniraiinn  dalei i^..i 

. 

ytiu 

1  o 

lUl 

•1 . 

^uthtin/ing  Mgndlure 

Mail  To    Supenntendent  of  Documents 

PO  Box  3''I954.  Pittsburgh,  ?\  13250-7954 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Federal  Crop  Insurance  Corporation 
See  Food  and  Nutrition  Service 
See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

Animal  and  Plant  Healtli  Inspection  Service 

RULES 

Irradiation  phytosanitary  treatment  of  imported  fruits  and 

vegetables,  65016-65029 
NOTICES 

Environmental  statements;  availability,  etc.; 
Nonregulated  status  determinations— 
Monsanto  Co.;  genetically  engineered  corn,  65087- 
65088 

Army  Department 

NOTICES 

Meetings: 

Science  Board,  65095-65096 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
National  Institute  for  Occupational  Safety  and  Health- 
Scientific  Counselors  Board,  65127 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Medicaid; 

State  plan  amendments,  reconsideration;  hearings— 
Ala,ska,  65127-65128 
South  Carolina,  65129-65130 
Virginia,  65128-65129 

Coast  Guard 

RULES 

Anchorage  regulations; 

Delaware  Bay  and  River,  65038-65041 
Drawbridge  operations; 

Florida,  65041 
Ports  and  waterways  safety; 
Chicago  Captain  of  Port  Zone,  Lake  Michigan,  IL;  security 
zones 
Correction,  65041 
M/V  ROY  A.  JODREY  shipwreck,  Well6sley  Island.  NY: 
safety  zone,  65042-65043 
PROPOSED  RULES 
Ports  and  waterways  safety; 
Port  Valdez  and  Valdez  Narrows,  AK;  security  zone, 
65074-65077 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  65088- 
65089 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-mado  textiles: 
Romania,  65095 

Customs  Service 

NOTICES 

IRS  interest  rates  used  in  calculating  interest  on  nvordue 
accounts  and  refunds.  65186-651 H7 

Defense  Department 

See  Army  Department 
See  Navy  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Everett.  Steven  Tvler.  MD.  65144-65145 
Jackson.  Samuel  Silas.  DDS,  6514.5-65146 

Education  Department 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection:  comment  request.  H5n97-(i5n')H 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 

Basic  Energv  Sciences  Advisory  Committee.  (i5()9H 
Environmental  Management  Site-Specifk  Advisorv 
Board — 
Northern  New  Mexico.  65098-65099 
Rocky  Flats.  CO.  65099 

Environmental  Protection  Agency 

RULES 

Air  qualitv  planning  purposes:  d(!signdtion  of  areas: 
California.  65043-65045 
California:  withdrawn.  65045-65046 
Water  supply: 

National  primary  and  secondary  drinking  water 
r(!gulations — 
Pollutants  analysis;  test  procedures:  guidelines,  H5219- 
65253 
PROPOSED  RULES 

Air  qualitv  implementation  plans:  approval  and 
promulgation;  various  States: 
Colorado,  65080-65082 
Washington.  65077-65080 
Superfund  program: 

National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  65082-B5U83 
Water  programs: 

Water  qualitv  standards — 

Five  Mile  Creek,  AL:  designated  use.  65255-(i527() 
NOTICES 

Committees;  establishment,  renewal,  termination,  etr ,: 
Gulf  of  Mexico  Program  Policv  Review  Board.  65114 
Meetings: 

National  Drinking  Water  Advisory  Council.  65114-65115 
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Fcstii:;(li\  food,  diiti  ti'tni  dddituf  [ii'titn ms: 

(Irani  F'rocessino  Co..  65115-651  IH 
Rt'pnrt>  and  '4ui(itini  »■  diK  uiiifnts:  availahilitw  etc.: 
Food  Qualit\   ['fittM  tioii  At  t — 

Ht'xaziiioin',  t'lLTance  reassesMiK'iit  [irogress  and 

d(-(  iMoii    h',  I  18-651  L'O 
.\li'tola(  hor.  toKnaiK  >■  h'^sM's^iUfn!  pn il;ii'>.s  and  ri.sk 
nianitL;t'i!i''nt  dfi  i^inn,  ti'i  lJ()--65  1^2 

Executive  Office  of  the  President 

.sV'f  Frcsid'.'ntial  IJoi  unu'nt^ 

Srf  ,S(  it'nc  f  rind  Tfi  hnoloL;\  I'oln  \  ()lfice 

.SV-f  Trad''  K>'()ri's'Mitati\  >■.  ( )ttice  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthnif-.^  dir>'(  tives: 

Bonibardi-T-Rotax  CnnhM    hM\  i  {-65035 

Brita.v  Sell  CinihH  .v  Co     t,"iiH(i -(.-)(Vr^ 
Class  D  airspact',  650  i.'i-ti")!)  Ui 
IFK  altitud<'s.  t)5().i6-f)5(),)7 
PROPOSED  RULES 
.\ir\v"orthini'ss  standards 

Spt'<  lal  (  onditioiis — 

Botnnt;  Modi'l  :""~-jn(l  s..ii,.-,  ,iu|ilan.>s.  ti5()4H-()505() 
NOTICES 
Km  iroiuncntal  stat-'irifiits,  n.itu  >>  ol  inti'nt' 

Chnton-Shernian  Indii^tri.il  .Vnpark,  ()K,  ti5  lt)'(-651  70 
M'H.tiims 

RTC.A.  hu   .  h5i:-()-tr.  ri 
Passeng(!r  facilitx  i  harL;l'^    afipln  ations,  etc.: 

Bt'!lini;hani  Intfrtiatii  ui.ii  .Virjiort    \V.\    651'^1 

Federal  Communications  Commission 

NOTICES 

.\L;fn(  \'  nitorination  '  oII.m.  tinn   n  ti\  itii's: 

Rt'portniv;  and  rtM  ordk-^'puiL;  rr,juiri'in>'nts    65122 

Small  tnisint'ss  >izc  ..tandards 

Ti'T  HI  wirf'less  carriers  ni  l.nh.nu  fd  'U  l  pro(  ci'din'^; 
I  onini«'nt  rcqupst,  65  I  22-ti,")  li.j 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  nisnraiK  I'  r»'t;ulati(  ins: 

Forai;*'  siMMinii;  i  rop,  <    irrintion.  65n2')-650Tn 

Federal  Election  Commission 

RULES 

Bipartisan  (iampaii^n  R<'torni  .\(t.  !iii|)ii'nit'ntatn  jii 
iilectionecrin'.;  (  oninuinii  ations- 

Fr.("  Database,  i  oninifiil  rftpn'st.  t>52  11    ti52  1H 
Tr.msnntt.il  to  (  oimrfss,  t)5  lHM-t)52  1  2 

Federal  Energy  Regulatory  Commission 

NOTICES 

EnvirnnintTital  stat>'iin'nt>.  ri\  ,nlahdil\ .  etc.: 
Rfd  Lake  Ca•^  .Mora;;'',  1.  1'  ,  t.5  107 

Hn\ironnifntal  statcnuTits,  notn c  ot  intent: 
El  Paso  .\atural  (;as  Co  .  (.5  10~-t)5  lO^t 

Hvdroeiectric:  applications.  651()'(-651  14 

Applii  ations.  /if'(jnni,'s.  dff»77?i;ni;/;o;;s,  tie  ■ 

Ct'ntt'rPoint  Eneri;\  (ias   rraiisniission  (d  .  ti5  U)U 

Dominion  Transmission  Iik   ,  ti5l00-t)5  101 

Enhrid^;!'  Pipt-lint-s  iKPCj.  t)5101 

Enfr^\' West  Dev(dn[)mt'nt.  Ini   ,ti51()l    t>5l02 

Equitrans.  L.P  .  corrtu  tion.  65102 

Florida  (las  Transmission  i'n  .  65  102 

Creat  Lakfs  C.is  Transmissii in  1.  1'  ,  ti5  102   t>5  10,1 


Iroquois  Gas  Transmission  System,  L.P..  65103 

Missouri  Interstate  Gas,  LLC,  65103 

National  Fuel  (las  Supply  ("orp.,  65104 

Natural  Gas  Pipeline  Go.  of  America.  65104 

Northern  Natural  Gas  Co.,  65104-65105 

Northvvf'st  Pipeline  Corp.,  65105 

(INEOK  Field  Services  Co.,  65105 

Portland  Natural  Gas  Transmission  System.  65105-65106 

Tennt^ssee  Gas  I'ipeline  Co.,  65106 

Transcontinental  Gas  Pipe  Line  Corp.,  65106 

Transwestern  Pipeline  ("o..  65106-65107 

Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 

Dromedary  equipped  truck  tractor-semitrailers; 

designation  as  specialized  equipment.  65056-65060 

Federal  Maritime  Commission 

NOTICES 

.Agreements  filed,  etc..  65123 
Ocean  transportation  intermediary  licenses: 
Blue  Ocean  Marine.  65123-65124 

Federal  Reserve  System 

NOTICES 

.Agent:y  information  collection  activities: 

Proposed  collection;  comment  request.  65124-65125 

Reporting  and  recordkeeping  requirements.  65125 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers.  65125-65126 

Permissible  nonbanking  activities,  65126 

Federal  Transit  Administration 

NOTICES 

Grants  and  c()operati\e  agreements;  certifications  and 
assurances;  annual  list,  65171-65183 

Financial  Management  Service 

Srt'  Fiscal  S(>r\dce 

Fiscal  Service 

NOTICES 

Fedf"ral  debt  collection  and  discount  and  rebate  evaluation; 
Treasury  current  value  of  funds  rate,  65187 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species; 
Findings  on  petitions,  etc:. — 
Cerulean  warbler.  65083-65086 

Food  and  Drug  Administration 

RULES 

.Animal  drugs,  feeds,  and  related  products; 

Carprofen.  65038 
NOTICES 
.Agenc:y  information  collection  activities; 

Reporting  and  recordkeeping  requirements,  65130 

Food  and  Nutrition  Service 

RULES 

Food  distribution  programs; 

Poultry  substitution  and  c:ommodity  inventory  controls 
for  recipient  agencies;  codification  and  modification, 
65011-65016 
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Grain  Inspection,  Packers  and  Stockyards  Administration 

PROPOSED  RULES 

Review  inspection  requirements,  65048 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Centers  for  Medicare  &  Medicaid  Services 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Genetics,  Health,  and  Society,  Secretary's  Advisory 
Committee,  65126-65127 
Meetings: 

Vital  and  Health  Statistics  National  Committee,  65127 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  65131 

Meetings: 

Infant  Mortality  Advisory  Committee,  65131 
Nurse  Education  and  Practice  National  Advisory  Council, 
65132 

Housing  and  UrtMn  Development  Department 

RULES 

Public  and  Indian  housing: 

Freely  Associated  States  (Marshall  Islands,  Micronesia, 

and  Palau);  citizens  eligibility  for  housing  assistance; 

clarification,  65271-65273 
Testimony  of  employees  in  legal  proceedings,  65275-65277 
NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
HOPE  VI  Revitalization  Program:  correction,  65139- 

65140 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

Stock  dispositions;  suspension  of  losses,  65060-65074 
NOTICES 
Meetings: 

Advisory  Group  to  Internal  Revenue  Commissioner, 
65187-65188 

International  Trade  Administration 

NOTICES 

Antidumping: 

Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Various  countries,  65089-65090 
Countervailing  duties: 

In-shell  pistachios  and  roasted  in-shell  pistachios  from— 

Iran,  65090 
In-shell  pistachios  from — 
Iran,  65091 

international  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  65141- 
65142 


Import  investigations: 
Ball  bearings  from — 

China,  65142-65143 
Urea  ammonium  nitrate  solutions  from — 
Various  countries.  65143-65144 
Meetings;  Sunshine  Act,  65144 

Justice  Department 

See  Drug  Enforcement  Administration 

See  luveniie  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Meetings: 

Juvenile  Justice  and  Delinquency  Prevention 
Coordinating  Council.  65146 

Lan6  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.; 

Baker  Resource  Area,  OR:  Lookout  Mountain  Forest  and 
Rangeland  Health  Project  Plan.  65140-65141 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  65184-65185 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Guardian  Industries  Corp.,  65185 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection:  comment  request.  65132-65133 
Submission  for  OMB  review;  comment  request,  65133- 

65134 
Meetings; 

National  Cancer  Institute,  65134 

National  institute  of  Allergy  and  Infectious  Diseases, 

65135 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  65136 
National  Institute  of  Child  Health  and  Human 

Development.  65136 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  65136 
National  Institute  of  Environmental  Health  Sciences, 

65137 
National  Institute  of  Mental  Health.  65135-65136 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

65135 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  65137 
Scientific  Review  Center,  65137-65139 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Yellowfin  sole.  65046-6504  7 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries; 
Consistency  appeals — 

Barnes  Nursery,  Inc.,  65091-65092 
Environmental  statements;  availability,  etc.: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Gulf  of  Alaska  groundfish,  65092 
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National  Science  Foundation 

NOTICES 

(  'iinmittees:  establishment,  renewal.  tfiiiuiiLiiiun.  cti:.: 
Ill'   rnational  Arctic  Research  Center  Oversight  Council, 

Meetings 
Geosciences  Advisory  Committee,  65146 

Navy  Department 

NOTICES 
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Nuclear  Regulatory  Commission 

NOTICES 
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Office  of  United  States  Trade  Representative 

,S,.».  T'r.iil-'  K.>()r>-..Tit:iti\.'    (  )ttn  .■  ul  L  lUted  .StdlL'S 

Patent  and  Trademark  Office 

NOTICES 

R.'jinrt^  uiii  _;iiiii,iii!  ■■  (I'll  iiiiu-nts:  availabilitw  I'tc: 
A.  .iui-Hinii  ^Mi'i.'iiii.'v  03092-65095 

Presidential  Documents 

PROCLAMATIONS 

S/if  I'll    )/is>'n  mces: 

Natumai  t.tiaracter  Counts  Witk  >Proc.  7612).  65279- 

65282 
Xatiniial  Fnr.'st  Pnulu,  t.  Week  (Proc,  7613).  6528.3-65284 

Public  Debt  Bureau 

Public  Health  Service 
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Science  and  Technology  Policy  Office 

NOTICES 
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Securities  and  Exchange  Commission 

RULES 

( )ri;ani/-atiMn,  turn  tpni^,  ,,inil  ,iuthi  i[it\  ili'li'i^.itiniis- 

Uircctiir    Markft  Rfgulatinn  nui^mn,  i),:)(JJ7-t)5U,1H 
NOTICES 

liu  cstint'iit  (jinip.iiu'  .-\t't  n\  !')4() 
KxtTUfitmn  applii  atKni^  — 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErfT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  250 
RIN  0584-AD08 

Codification  of  Pouitry  Substitution 
and  IModification  of  Commodity 
Inventory  Controls  for  Recipient 
Agencies 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  amends  USDA's 
Food  Distribution  Program  regulations. 
The  rule  has  two  distinct  parts.  The  first 
part  of  the  rule  allows  limited  poultry 
substitution  and  full  substitution  of  all 
other  commodities  except  for  beef  and 
pork.  The  second  part  of  the  rule 
reduces  current  commodity 
recordkeeping  and  reporting 
requirements  for  some  local  level 
recipient  agencies,  such  as  schools. 

The  Department  has  operated  a 
demonstration  project  program  since 
Feb.  1,  1996,  which  has  allowed 
commercial  poultry  to  be  substituted  for 
commodity  poultry  in  processing. 
Substitution  of  most  donated  foods  with 
commercial  foods  has  always  been 
permitted  under  current  regulations. 
Current  regulations  provide  a  list  of  16 
commodities  that  may  be  substituted 
without  the  prior  approval  of  the  Food 
and  Nutrition  Service  (FNS).  Any  other 
commodity,  except  for  meat  and 
poultry,  may  be  substituted  with  the 
prior  written  approval  of  FNS  under  7 
CFR  §  250.30(f)(4)  of  the  current 
regulations.  Required  Certified  Public 
Accountant  (CPA)  audits  have  not 
shown  any  significant  problems  with 
these  substitution  options.  No 
substitution  of  inferior  or  non-domestic 
product  has  been  identified.  Therefore, 
this  rule  amends  the  regulations  to 
allow  limited  poultry  substitution,  with 


a  substitution  plan  approved  by  both 
FNS  and  Agriculture  Marketing  Service 
(AMS)  grading:  and  full  substitution  for 
all  other  commodities  except  for  beef 
and  pork,  on  a  permanent  basis,  without 
prior  written  approval  form  FNS. 

Secondly,  because  of  changes  in  the 
commercial  market  and  the  food 
donation  programs,  USDA  has  tested  the 
effects  of  allowing  vendors  to  use 
commercial  labels  on  some  commodity 
products  purchased  for  schools. 
Commercial  labeling  had  already  been 
introduced  in  other  USDA  food 
donation  programs  with  good  results. 
However,  commercial  labels  complicate 
the  current  inventory  procedures  that 
require  commodity  inventories  to  be 
kept  separate  from  purchased 
inventories.  Therefore,  FNS  is  amending 
the  current  inventory  requirements  for 
USDA's  Child  Nutrition  Programs  in 
order  to  accommodate  the  use  of 
commercial  labels  on  some  commodity 
products. 

EFFECTIVE  DATE:  This  rule  is  effective 
November  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Rigby,  Chief.  Schools  and 
Institutions  Branch,  Food  Distribution 
Division,  Food  and  Nutrition  Service. 
U.S.  Department  of  Agriculture.  3101 
Park  Center  Drive,  Alexandria.  Virginia 
22302-1594,  or  telephone  (703) 305- 
2644. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulator}'  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  The  Administrator  of 
the  Food  and  Nutrition  Service  has 
certified  that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  State  agencies, 
school  food  authorities  and  schools 
choosing  to  utilize  this  new  method  of 
inventory  control  will  be  affected. 
However,  the  majority  of  entities 
participating  in  the  Food  Distribution 
Programs  will  not  be  affected. 


Public  Law  104-^ 

Title  II  of  the  I   ifunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator^'  actions  on  State,  local. 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
the  Food  and  Nutrition  Service 
generally  must  prei  are  a  written 
statement,  includi.ig  a  cost-benefit 
analvsis.  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  SlOO  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Food  and  Nutrition  Service  to  identify 
and  consider  a  reasonable  number  of 
regulatorv  alternatives  and  adopt  the 
least  costlv,  more  cost-effective  nr  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatorv 
provisions  of  Title  II  of  the  L^MRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  SlOO  million  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA 

Executive  Order  12372 

The  program  addressed  in  this  action 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10  550. 
and  is  subject  to  the  provisions  of 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015.  subpart  V,  and  final  rule-related 
notices  published  at  48  FR  29114.  lune 
24,  1983.  and49FR  2267b.  May  31. 
1984). 

Paperwork  Reduction  Act 

Information  collection  requirements 
associated  with  the  commoditv 
processing  program  are  approved  under 
0584-0293.  This  rule  deletes  the 
requirement  for  schools  to  maintain  a 
dual  inventorv  control  system.  Although 
the  current  inventory  control 
requirements  represent  a  burden  on 
schools,  estimated  at  1.8  million  hours 
annually  for  recipient  agencies,  this 
burden  was  not  identified  to  or 
approved  by  the  Office  of  Management 
and  Budget.  Therefore,  deleting  the 
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burden  requires  no  change  to  0584- 
029J. 

Allowing  the  limited  substitution  of 
donated  poiiltrv  with  ciomnierciai 
poultry  significantly  streamlines  the 
manufacturing  process  for  processors 
and  allows  recipients  to  receive  end 
products  on  a  timely  basis.  However, 
this  rule  does  not  relieve  the  proi:essor 
from  any  of  the  current  reporting  or 
record  keeping  requirements  contained 
in  the  regulations  Therefore,  no 
c:hanges  are  required  to  the  current 
burden  hours  shown  in  0584-0293. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
uiuier  Executive  Order  12988.  Civil 
lustice  Reform.  The  rule  is  inlendt>d  to 
have  preemptive  effect  with  respect  to 
anv  State  or  local  laws,  regulations  or 
policies  which  rcjnflirt  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementatiim.  This 
rule  is  not  intended  to  have  retroactive 
effeit  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
tn  any  ludicial  challenge  to  the 
provisions  of  this  rule  or  the 
applications  of  its  provisions. 

Background 

The  Food  Distributif>n  Program 
regulations  (hereinafter  all  refenmces  to 
regulatiims  in  this  rulemaking  are  to 
regulations  in  Title  7  of  the  C^ode  of 
Federal  Regulations  unless  indicated 
otherwise),  beginning  at  *»  250  ^  and 
continuing  through  t>250.JO.  set  forth 
the  terms  and  conditu)ns  under  which 
distributing  agencies,  subdistributing 
agencies,  and  recipient  agencies  may 
enter  into  contracts  with  rimimerc  ial 
firms  for  the  further  processing  of 
donated  foods. 

On  February  21.  2002.  the  Department 
[juhlished  a  propnsed  rule  in  the 
Federal  Register  |fi7  FR  7977)  that 
would  (1)  Amend  the  Food  Distribution 
regulations  to  allow  limited  substitution 
of  poultry  products  consistent  with  the 
demonstration  project  in  effect  since 
1996;  (2)  make  fruits,  vegetables,  and 
eggs  eligible  to  be  substituted  under  the 
100  percent  yield  concept  without  prior 
approval  from  FNS:  and  (3)  eliminate 
the  requirement  for  recipient  agencies  to 
maintain  inventory  records  for  I'SDA 
pure  ha-.e(i  i  nmmodities  sep. irate  from 
other  food  inventurv  The  pro()osed  ruie 
provided  a  60-day  comment  period 
This  final  rul'-  im[ilements  tliese 
proviMnn>  while  incorporating  some  of 
the  changes  suggested  in  the  public 
I  omments  on  the  proposed  rule. 

.•Vnalysis  of  Comments 

The  Department  received  written 
comment  from  82  different  entities 


consisting  of  distributing  agencies, 
rec:ipient  agenf:ies.  processors, 
consultants,  and  various  interest  groups. 
Fortv-three  commenters  generally 
-.upported  the  proposed  changes  to  the 
regulations.  Thirt\  -three  commenters 
generally  opposed  the  proposed  changes 
to  the  regulations.  .Si.x  commenters  only 
offered  suggestions  to  improve  the  final 
rule. 

a.  Poultry  Substitution 

Fifteen  commenters  on  poultry 

substitution,  all  partit:ipants  in  the 
demonstration  project  in  either 
j)r()cessing  or  distributing,  cited  their 
ability  to  have  end  products  delivered 
■■just  in  time  '  for  use  in  the  meal  service 
as  a  positive  reason  to  support  the 
proposed  regulations.  Thirteen 
commenters  saw  savings  in  the  costs 
associated  with  storing  c:ommodities. 
Five  commenters  believe  poultry 
substitution  made  inventory  procedures 
at  commercial  distribut<irs  more 
manageable.  Four  commenters  believe 
that  (  ompetition  ini:reased  among 
poultr\'  processors.  Two  recipient 
agency  commenters  cited  increased 
p.trtii  ipation  in  the  school  lunch 
program  l)tH;ause  they  could  now  show 
consistency  between  commodity  and 
commercial  enrl  products. 

Of  the  3,i  ( Diiimenters  opposed  to  the 
proposed  (  hanges  to  the  regulatiipii.  19 
opposed  specitic  proposed  changes 
regarding  poultry  substitution. 
However,  not  one  rommenter  opposed 
the  general  coiK.ept  oi  poultr\ 
substitution  Ten  commenters  believe 
that  the  proposinl  t:hanges  were  too 
vague.  They  also  believe  that  the 
Department  did  not  furnish  suffii  lent 
poullr\  suiistitutmn  guidelines  in  the 
proposed  rule.  Four  commenters  on  this 
provision  believe  that  the  proposed 
regulations  lack  (larity.  The  Department 
has  considered  the  suggestions  made  b\ 
these  commenters  and  has  provided 
further  detail  for  poultry  substituti(m  in 
both  the  [ireamble  and  regulatory  text  of 
this  final  rule. 

Seven  commenters  regarding  poultry 
substitution  believe  that  the  Department 
h.id  dropped  the  requirement  that  any 
commercial  lood  item  substituted  for 
conunodify  product  be  of  U.S.  origin. 
Three  commenters  stated  that  the  ■Buy 
.Ameri(  .in'  [irovisions  of  tt  250.2.1  are 
.iihiressed  in  tht^^hild  Nutrition 
Program  (CNP)  regulations  at  «i  210.21(d) 
and  do  not  need  to  be  a  part  of  the  part 
250  regulations  The  Department 
bei;ame  aware  of  the  purported  omissicui 
of  a  L'.S.  origin  requirement  in  the 
proposed  rule  during  the  comment 
period  and  publicly  indicated  on  the 
Food  Distributi(jn  website  that  this 
requirement  still  applies.  The 


applicability  of  this  requirement  for 
substitution  is  reemphasized  in  this 
final  regulation.  Although  ■'Buy 
American^'  is  discussed  in  the  CNP 
regulations,  those  regulations 
specifically  address  only  school  food 
authorities.  Numerous  other  types  of 
recipient  agencies  rely  on  the  part  250 
regulations  for  their  guidance. 
Therefore,  this  rule  amends  the 
proposed  language  of  §  250.23  to  make 
clear  the  Department's  intent  to  have  all 
recipient  agencies  ■■Buy  American" 
whenever  possible. 

Five  commenters  suggested  that  the 
Department  clarif\'  the  definitions  of 
"full  substitution"'  and  "limited 
substitution.  "  The  Department  agrees 
with  these  commenters  and  has 
included  definitions  of  these  terms  in 
4}  250.3.  Definitions,  as  subparagraphs 
under  the  definition  of  ■substitution." 

Three  commenters  believe  that  l\w 
Department  should  include  detailed 
penalties  for  proi:essors  who  fail  to 
comply  with  the  regulation.  The 
Department  believes  that  sufficient 
penalti(!s  are  already  described  in  the 
regulations. 

Five  commenters  regarding  poultry 
substitution  belie\e  the  De[)artment 
should  publish  data  to  support  its 
assertion  that  the  poultry  demonstration 
projects  merit  a  regulatory  amendment 
to  make  this  practice  permanent.  The 
public  has  been  on  notice  for  the  last  six 
years  regarding  the  demonstration 
project  to  explore  poultry  substitution. 
During  that  period,  [irior  to  the 
publishing  of  the  (iroposed  rule  to  make 
the  poultry  substitution  option 
permanent,  the  Department  did  not 
receive  any  written  comment  either  for 
or  against  poultry  substitution  as 
defined  in  the  demonstration  project. 
However,  during  numerrms  public 
meetings  over  the  same  six  years,  the 
Department  was  continually  encouraged 
by  ref:ipient  agencies,  processors,  and 
State  distributing  agencies  to  make  thi" 
poultry  substitution  option  permanent. 
The  Department  does  acknowledge  that 
some  of  its  pilot  projects  in  more  recent 
years  have  caused  some  reporting 
problems  for  both  the  processor  and  the 
recipients.  These  issues  will  be 
addressed  as  processors  file  the  final 
substitution  plans  required  under  this 
rule  change  with  FN.S  and  AMS.  The 
pilot  programs  were  designed  to  test 
different  ways  of  doing  business  in  the 
commodity  program  and  are  a  separate 
issue  from  poultr)'  substitution. 

/;  Inventory'  Recordkeeping  Changes 

The  Department  received  thirty-seven 
comments  specifically  addressing  the 
changes  to  the  proposed  commodity 
inventory  and  recordkeeping 
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requirements.  Seventeen  of  the 
commenters  indicated  that  the  proposed 
changes  would  reduce  paperwork  for 
recipient  agencies  so  that  they  could 
keep  only  one  inventory  record  rather 
than  one  record  for  commodity  foods 
and  one  record  for  purchased  or 
commercial  foods. 

Twenty  commenters  opposed  the 
proposed  changes  tothe  inventory 
recordkeeping  regulations.  However,  the 
Department  believes  that  the  discussion 
of  a  commercial  labels  demonstration 
project  in  the  preamble  of  the  proposed 
rule  may  have  confused  those 
commenters.  It  appears  that  all  20  of  the 
negative  commenters  were  expressing 
opposition  to  the  use  of  commercial 
labels  rather  than  the  proposed 
regulation  change.  Of  the  20,  11 
represent  recipient  agencies  that  were 
opposed  to  the  commercial  labels 
because  of  the  visual  difficulty  in 
separating  them  fi-om  purchased  items. 
It  is  assumed  that  this  opposition  would 
not  exist  once  the  commenters 
understood  that  the  proposed  regulation 
would  eliminate  the  need  for  recipients 
to  keep  separate  inventory  records. 
Three  comments  expressed  concerns 
that  distributors  might  substitute 
commodity  products  with  commercially 
labeled  products  of  lesser  quality. 
However,  the  Department  believes  that 
the  disincentives  for  substituting 
inferior  product  far  outweigh  any 
possible  perceived  financial  gain  from 
such  a  substitution.  Three  commenters 
expressed  concerns  about  identifying 
commodity  foods  to  be  used  in 
Presidentially  declared  disasters  when 
the  commodities  are  not  recorded 
separate  from  purchased  foods.  Three 
commenters  expressed  concerns  about 
tracking  commodities  with  commercial 
labels  in  a  recall  situation  or  when 
registering  a  product  complaint.  FNS 
has  already  issued  guidance  for  both 
supplying  foods  to  disaster  situations 
and  for  handling  commodities  in  a 
recall  or  complaint  situation. 

Some  commenters  suggested  that  the 
Department  provide  guidance  to 
recipient  agencies  for  implementing  any 
new  procedures  resulting  from  the 
change  in  inventory  requirements.  The 
Department  intends  to  provide 
additional  guidance  and  technical 
assistance  as  needed. 

One  commenter  suggested  that  the 
Department  identify  specific  types  of 
recipient  agencies  for  which  the  change 
is  intended.  The  provisions  contained  in 
this  rule  relative  to  inventory  and 
recordkeeping  requirements  are 
applicable  to  local-level  recipient 
agencies  participating  in  the  National 
School  Lunch  Program,  Child  and  Adult 
Care  Food  Program,  the  Nutrition 


Services  Incentive  Program,  the  Summer 
Food  Service  Program  for  Children,  and 
other  recipient  agencies,  such  as 
charitable  instiiutions  and  summer 
camps,  that  receive  commodities 
outside  of  specifically  authorized 
programs.  They  are  not  applicable  to 
recipient  agencies  participating  in  the 
Emergencv  Food  Assistance  Program 
(TEFAP)  under  part  251.  Food 
Distribution  Program  on  Indian 
Reservations  (FDPIR)  under  parts  253 
and  254.  or  the  Commodity 
Supplemental  Food  Program  (CSFP) 
under  part  247.  Local  level 
organizations  involved  in  the 
administration  of  these  programs  are.  by 
definition,  subdistributing  agencies  and. 
therefore,  remain  subject  to  the 
inventory'  and  recordkeeping 
requirements  contained  in  part  250. 
except  where  the  provisions  in  part  250 
are  inconsistent  with  the  provisions 
contained  in  regulations  specific  to 
these  programs.  For  example, 
recordkeeping  requirements  have  been 
relaxed  for  food  pantries  and  soup 
kitchens  under  part  251 .  the  Emergency 
Food  Assistance  Program  (TEFAP) 
regulations.  However,  since  food 
packages  containing  specific  types  of 
commodities  must  be  distributed 
monthly  to  eligible  households 
participating  in  CSFP  and  FDPIR.  and 
the  amount  of  financial  resources 
available  to  purchase  such  commodities 
are  limited,  inventory  and 
recordkeeping  requirements  have  not 
been  relaxed  for  these  programs.  In 
addition,  inventory  and  recordkeeping 
requirements  have  not  been  relaxed  for 
TEFAP  recipient  agencies  that  distribute 
commodities  to  other  local-level 
recipient  agencies.  At  this  time.  FNS  is 
of  the  opinion  that  maintaining  current 
inventory  and  recordkeeping 
requirements  at  this  level  is  a  necessary 
means  of  maintaining  program  integrity 
given  the  manner  in  which  such 
requirements  have  been  relaxed  at  the 
food  pantry  and  soup  kitchen  level.  The 
definition  of  "subdistributing  agency" 
in  §  250.3  has  been  revised  to  clarify 
that  TEFAP.  CSFP.  and  FDPIR  recipient 
agencies  are  subdistributing  agencies. 

While  the  provisions  contained  in  this 
rule  are  not  intended  to  affect  the 
administration  of  TEFAP.  CSFP.  or 
FDPIR  recipient  agencies,  FNS  will 
continue  to  examine  current  inventory 
and  recordkeeping  requirements 
imposed  on  these  agencies,  and  where 
appropriate.  revPse  them. 

Changes  in  the  Substitution  Regulations 

Substitution  of  donated  foods  with 
commercial  foods  has  always  been 
permitted  under  current  regulations. 
However,  current  regulations  at 


§  250.30(f)(l)(i)  provide  a  list  of  16 
commodities  that  could  be  substituted 
without  the  prior  approval  of  F.NS.  Any 
other  commodity,  except  for  meat  and 
pouhr\'.  could  be  substituted  with  the 
prior  written  approval  of  FNS  under 
§  250.30(f)(4)  of  the  current  regulations. 
The  Department  is  amending  the 
regulations  at  ^  250.30(f)  to  allow  full 
substitution  in  the  further  processing  of 
all  commodities  except  for  beef,  pork, 
and  poultry  without  prior  written 
approval  from  FNS.  Any  substitution  of 
fullv  substitutable  commodities  is 
subject  to  a  100-percent  yield 
requirement.  As  requested  by 
commenters  on  the  proposed  rule,  a 
description  of  "full  substitution"  has 
been  added  to  §  250.3.  as  a 
subparagraph  under  the  definition  of 
"substitution".  Under  the  100-percent 
yield  concept,  the  processor  is 
responsible  for  all  manufacturing  losses. 
The  processor  must  return  to  the 
contracting  agency  the  same  number  of 
pounds  of  the  commodity  in  finished 
end  product  that  were  delivered  to  the 
processor  for  further  processing.  .■\ny 
commercial  product  substituted  for 
donated  commodity  must  be  of  U.S. 
origin  and  of  equal  or  better  quality  than 
the  donated  commodity.  Substitution 
remains  an  option  available  to 
processors. 

The  Department  is  also  amending  the 
regulations  at  §  250.30(f)  to  allow  the 
limited  substitution  of  commercial  bulk 
pack  poultry  and  poultry  parts  for 
USDA  donated  bulk  pack  poultry  and 
poultry  parts  on  a  permanent  basis. 
Limited  substitution  means  that  a 
processor  can  substitute  commercial 
product  for  donated  commodity  product 
with  some  restrictions.  Restrictions 
include,  but  are  not  limited  to.  the 
prohibition  against  substituting  for 
backhauled  commodity  product.  FNS 
may  also  prohibit  substitution  of  certain 
types  of  the  same  generic  commodity, 
(For  e.xample.  FNS  may  decide  to  permit 
substitution  for  bulk  chicken  but  not  tor 
canned  chicken.)  .-^s  requested  by 
commenters  on  the  proposed  rule,  a 
description  of  "limited  substitution" 
has  been  added  to  4j  250.3.  as  a 
subparagraph  under  the  definition  of 
"substitution".  Substituticm  is  an  option 
available  to  the  processor,  not  a 
mandatory  prac:tice.  Any  substitution  of 
commercial  poultry  or  poultr>'  parts  for 
commodity  poultry  or  poultry  parts 
must  be  performed  using  poultry  of  U.S 
origin  that  is  equal  or  superior  in  every 
particular  to  the  USDA  spin  ification  for 
commodity  poultr\ . 

Processors  will  need  to  submit  a 
poultry  substitution  plan  to  FNS  and 
AMS  for  approval.  Once  approved,  the 
plan  will  be  permanent.  .\ny  proposed 
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c:hl^I1L;l•■^  tn  fhf  prncfiiLiro  that  <iri' 
a(idrf>sf(i  in  thn  (ilan  vvimid  roquire 
submission  of  a  revised  plan  and 
approval  by  I'SDA  before 
inipli'mentatinn 

The  fi)l!(ivvin^  i^enoral  ((inditmns 
appl\  ti]  all  poultry  substitution  plans: 
Onlv  bulk  pack  chicken,  cfiicken  parts. 
and  bulk  pack  furkev  delivered  by 
LSD.X  vf-ndors  to  the  processor  will  be 
eligible  for  substitution.  No  backhauled 
pr(jduct  will  be  eligible.  (Backhault^d 
product  is  typically  cut-up  frozen 
poultr\  parts  delivered  to  sc:hools  that 
iiia\  be  turned  over  to  processors  for 
further  processing  at  a  later  time.) 
Substitution  of  commercial  poultr\'  for 
donated  poulfrv  mav  occur  in  advance 
of  the  actual  receipt  of  the  don.ited 
poultry  bv  the  processor.  Should  a 
processor  choose  to  use  the  substitution 
nptinn  prior  to  theconimoditv  being 
purchased  by  the  I'SDA,  the  processor 
assumes  all  risks.  Any  variation 
between  the  amount  of  commercial 
[loultrv  substituted  and  the  amount  of 
donated  poultry  receiveil  b\  the 
processor  will  be  adjusted  according  to 
guidelines  furnished  by  USDA. 

Anv  donated  poultry  not  used  in  end 
products  be(.ause  of  substitution  can 
only  be  used  by  the  processor  at  one  of 
its  facilities  in  other  commercial 
processed  products.  If  cannot  be  sold  as 
an  intaf  t  unit   In  lieu  of  processing  the 
di mated  poultry,  however,  the  processor 
may  use  the  product  to  fulfill  other 
USDA  contracts  awarded  for  delivery  to 
another  processor  provided  all  terms  of 
the  other  contract  are  met.  The 
substitution  plan  must  contain  IDA 
step-by-step  description  of  how 
production  will  be  mf)nitored;  (2)  a 
complete  description  of  the  records  that 
will  be  maintained  for  (a)  the 
commercial  poultrv  substituted  for  the 
donated  poultrw  and  (b)  the  liisposition 
of  the  donated  poultrv  delivered;  and  (.<) 
hnw  the  substitution  will  be  traikinl  for 
the  purpose  of  monthh'  reporting  to  the 
.State  distributing  ageiK  les   .\>.  with  the 
processing  of  donateti  poultr\  into  t-iid 
products.  .\MS  graders  must  monitor 
the  processing  of  an\  substituted 
I  iimmt'n  lai  [)oultr\  U>  •■ii^ure  that 
program  integnt\'  i^  in  imt.iin.'d 

Changes  in  the  Inventory  (i(mtrc)l 
Regulations 

Be'^irinuiL;  m  I'l'lt.   thf  Dopartmenl 
piloted  the  Usf  i)t  (  ulillIKTf  l.ll  l.iheis  in 
[)la(.e  nt  I'SU.X  i.l^)l'l^  mi  (  nmiui  nil  ties 
supplied  to  the  Ijiiergeni  \  Temporar\ 
.^s^l^t,^n(  e  I'rograiu    I'he  us>'  'if 
(  onuner(  lal  labels  was  alsu  piTiiutted 
on  snnif>  price-support  produi  t^  that  .in' 
prii\  ided  to  the  National  Schinil  l.uni  h 
I'mmam  The  pilot  has  demonstrated 
e.xi  tlli'iit  benefits  for  recipient  agencies 


UK  luiliiii.;  redui  e<i  di'li\(T\  delays. 
iiK  re.ised  1  iiinpetitiDii.  and  redu(  ed 
prtigram  costs   in  .idditinn,  the  project 
has  helped  eliiiiiii.ite  ,1  percei\ed  stigma 
implii'd  b\  the    gentTK  "  I '.SDA  labels 

Hii\\<'\i'i,  umul;  i.niiiniercial  labels  has 
m.idi'  It  ditfiiult  tor  re(.ipicnts  to 
distinguish  between  donated 
(ominodities  and  commercialh' 
fuiK  liased  items  in  order  to  comph 
with  till'  (  urrent  regulatory  requirement 
tu  iii\i'ntnr\  donated  commodities 
separati'K    Tln'si'  Federal  requirements 
for  iiuentor\  ot  donated  commocfities 
ha\ e  .ilw.ns  been  more  stringent  than 
the  Federal  reijuirenients  for  foods  that 
ha\'e  been  pun  based  using  Federal 
n-iiuburseiiient  dollars  from  the 
Nation, il  School  Lunch  Program.  It  is 
recogiii/eil  that  schools  currently  must 
use  gcnii.ilU  accepted  inventory  and 
busuii's-,  ni.m.igeiiii'iit  prai  tices  in  order 
to  salegu.ird  i  oiiiiiu'n  itdh  pure  based 
products  .111(1  lu.iuit.iin  the  financial 
integrif\  cil  their  (  luld  nutrition 
oper,itloii>    Therefore,  (luring  the  penoii 
No\embei  21)1)0  to  lune  JOOl.  the 
Deptirtiiii'iil  tested  a  procedure  in  twn 
States  th.it   illow'd  schools  to  irnt-ntorx 
commodilN  foods  .liiiiig  with  [)ur(  h<ise(i 
foods   .\\)fi  (idtal  eMileiu  I-  troin  these 
States  suggests  that  this  procedure  was 
well  received  and  benefici.il 

For  these  reasons,  the  Department  has 
fleteriiiiiied  that  rivimrements  in  part 
25U  tor  si'par.itc  iiuentory  maintenance 
of  doii.ited  (  (iiiuiKidities  bv  recipient 
agencies  ,ire  redund.inf  and  more 
onerous  than  iiei  essar\  to  saleguard  the 
value  of  ( ommodities  received  by 
s(  bonis  Therefore,  the  Department  is 
.uneii(liiig  the  regulations  at  *»  2.50.1 3(a) 
to  require  that  re(  ipient  .igencies  use 
specitu  guidaiK  e  to  be  provided  bv  the 
Food  and  Nutrition  Ser\'ice  to  value 
commodities  for  the  [nirpose  of  OMB 
Circul.ir  A-i:i:i,  and  at  «?  2:")U.  14(b). 
^25U  14(e,i,  .ind  <?  2.50,14(0(1)  and  [f)(2] 
to  remiAc  the  reipiirement  that 
"recipient  .leeiK  les    inventory  U.SDA 
doii.ited  todd  se[),ir<itel\    .-\  technical 
.imeiidment  has  .ilsd  been  madt;  in 
<^25(J  14(c)  to  improve  sentence 
structure  .Section  2.50. 14(e)  is  revistvl  to 
reduce  ph\sical  unentory  requirements 
tor  re(  ipient  agencies  in  this  section 
St.ite  warefiouses  State  contracttui 
I  ('ininer(  i.il  w.irelioiises,  and 
sul)(lislril)iitmg  ageiK  ies  con'.inue  to  be 
iiMluired  to  in.iint.iin  separate 
inventories  o|  donated  i ommodities. 
The\  ,ilso  ,ire  reijiiired  to  continue  to 
pertorni  .iiinu.il  ph\si(  al  inventories 
.111(1  ie(  OIK  ili.ition  of  don<ited 

(  I  IIIMIK  llllties 

List  of  Subjects  in  7  CFR  Part  250 

.\dministrative  practice  and 
procedure.  Food  assistani  e  |)rograms. 


Grant  programs.  .Social  programs. 
Indians.  Reporting  and  nxuird  keeping 
requirements.  Surplus  agricultural 
commodities. 

.Accordingly.  7  (T''R  part  250  is 
amended  to  read  as  follows: 

PART  250— DONATION  OF  FOODS 
FOR  USE  IN  THE  UNITED  STATES,  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  c:itation  for  part  250 
continues  to  read  as  follows: 

.\ulhnrity:  "i  I    SC   ,)()!,  7  I    S  C,  hl2(  , 
(.1  Ji    note,  l-l  il,  14, nil,  14. tic,  14, )1  iKile. 
I44(.,i-I,   Iti'i'l.  21)14.  2()2'i,  1,',  f  S,(:,  71,i(  ; 
22l^S,(;.  1V)22;  42  i:,S C    17'il.  I7,-i,T,  17,"iH, 
\7V>{).  1701.  17(i2a.  17IW,,  ,i(l,it),i,  7)17').  .')1H0, 

2.  In  §250.3: 

a.  Revise  the  definitiim  of 
Sulxiistrihutinii  (li^nnv:  and 

1)   In  the  definition  for  Substitution. 
remove  ":  or  "  at  the  end  of  paragraph 
l.i)  and  add  in  its  place  a  period  and  add 
new  paragraphs  (c)  and  (d) 

The  revision  and  additions  read  as 
follows: 

§250.3     Definitions. 

*  *  »  *         * 

Subdistributing  agency  means  an 
agency  performing  one  or  more 
distribution  functions  for  a  distributing 
agency  other  than,  or  in  addition  to. 
functions  normally  performed  by 
common  carriers  or  warehousemen.  A 
subdistributing  agency  may  also  be  a 
reci[)ient  agenc\ ,  State  and  local 
agencies,  .ind  Indian  Tribal 
(Organizations  administering  the 
Lmergfmcy  Food  Assistance  Program, 
the  Food  Distribution  Program  on 
Indian  Reservations,  or  the  Commodity 
Supplemental  Food  Program,  are 
subdistributing  agencii's  subjec:t  to  all 
provisions  relative  to  subdistributing 
agencies  contained  in  this  part,  unless 
specifically  exempt  undt;r  part  251.  part 
253,  part  254.  or  part  247  of  this 
chapter. 
1*  «  *  *  * 

Substitution  •    *    * 

(i:)  A  proc:essor  can  substitute 
commercial  product  for  donated 
lommodity.  as  described  in  paragraph 
(a)  of  this  section,  without  restrictions 
under  full  substitution.  The  processor 
must  return  to  the  contracting  agency,  in 
finished  end  products,  the  same  number 
of  pounds  of  commodity  that  the 
processor  originally  received  for 
processing  under  full  substitution.  This 
is  the  100-percent  yield  requirement. 

(d)  A  processor  can  substitute 
commercial  product  for  dcmated 
commodity  product,  as  d(?scribed  in 
paragraph  (a)  of  this  section,  with  some 
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restrictions  under  limited  substitution. 
Restrictions  include,  but  are  not  limited 
to.  the  prohibition  against  substituting 
for  backhauled  poultry  commodity 
product.  FNS  may  also  prohibit 
substitution  of  certain  types  of  the  same 
generic  commodity.  (For  example,  FNS 
may  decide  to  permit  substitution  for 
bulk  chicken  but  not  for  canned 
chicken.) 
***** 

3.  In  §  250.13  add  a  new  sentence  at 
the  end  of  paragraph  (a)(5)  to  read  as 
follows: 

§  250.1 3    Distribution  and  control  of 
donated  foods. 


(a)*   *   * 

(5)*   *   *  For  purposes  of  complying 
with  OMB  Circular  A-133,  Audits  of 
States,  Local  Governments,  and  Non- 
profit Organizations  on  inventory 
valuation,  recipient  agencies  shall 
comply  with  guidance  provided  by  the 
Food  and  Nutrition  Service.  (For 
availability  of  OMB  Circulars  referenced 
in  this  paragraph  (a),  see  5  CFR  1310.3.) 
***** 

4.  hi  §250.14: 

a.  Remove  the  word  "Stock"  at  the 
beginning  of  paragraph  (b)(4)  and  add  in 
its  place  the  words  "Excepting  recipient 
agencies,  stock"; 

b.  Remove  the  word  "Conduct"  from 
the  beginning  of  the  third  sentence  in 
paragraph  (c)  and  add  in  its  place  the 
word  "conduct",  and  remove  the  period 
at  the  end  of  the  second  sentence; 

c.  Revise  paragraph  (e); 

d.  Remove  the  words  "or  recipient 
agency's"  in  paragraph  (f)(1) 
introductory  text  and  add  in  its  place 
the  word  "agency's";  and 

e.  Remove  the  words  "and  recipient 
agencies"  in  the  second  sentence  of 
paragraph  (f)(2). 

The  revision  reads  as  follows: 

§  250.14    Warehousing,  distributing  and 
storage  of  donated  foods. 

***** 

(e)  Physical  inventory.  During  the 
annual  review  required  by  paragraph  (c) 
of  this  section,  distributing  agencies  and 
subdistributing  agencies  shall  take  a 
physical  inventory  of  their  storage 
facilities.  The  physical  inventory  shaH 
be  reconciled  with  each  storage  facility's 
book  inventory.  The  reconciliation 
records  shall  be  maintained  by  the 
agency  that  contracted  for  or  maintained 
the  storage  facility.  Food  items  that  have 
been  lost,  stolen,  or  found  to  be  out  of 
condition,  shall  be  identified  and 
recorded.  Potential  excessive  inventory, 
as  described  in  paragraph  (f)  of  this 
section,  shall  be  reported  by  the 
subdistributing  agency  to  the 


distributing  agency.  Corrective  action  on 
each  deficiency  noted  during  these 
inventories  shall  be  initiated 
immediately,  and  a  written  report  of 
those  corrective  actions  shall  be 
forwarded  to  the  distributing  agency. 
Where  applicable,  the  distributing 
agency  shall  pursue  claims  in 
accordance  with  §  250.15(c). 
***** 

5.  In  §  250.16.  revise  paragraph  (a)(2) 
to  read  as  follows: 

§250.16    Maintenance  of  records. 

(a)  *   *   * 

(2)  Distributing  agencies  shall  require 
all  subdistributing  agencies  to  maintain 
accurate  and  complete  records  with 
respect  to  the  receipt,  distribution/ 
disposal,  and  inventory  of  donated 
foods,  including  end  products  processed 
from  donated  foods.  Subdistributing 
agencies  and  recipient  agencies  must 
document  any  funds  that  arise  from  the 
operation  of  the  distribution  program, 
including  refunds  made  to  recipient 
agencies  by  a  processor  in  accordance 
with  §  250".30(k).  Further,  these 
documents  should  allow  an 
independent  determination  of  the 
specific  accounts  that  benefit  from  these 
funds. 
***** 

6,  In  §  250.23,  revise  paragraph  (a)(2) 
to  read  as  follows: 

§250.23     Buy  American. 

(a)  *   *   * 

(2)  A  food  product  manufactured  in 
the  U.S.  primarily  using  food  grown  in 
the  U.S. 
***** 

7.  In  §250.30: 

a.  Revise  paragraph  (f)(1)  introductory 
text; 

b.  Remove  paragraph  (f)(l)(i)  and 
redesignate  paragraph  (f)(l)(ii)  as 
paragraph  (fl(l)(i);  add  a  new  paragraph 

(OdKii): 

c.  Revise  newly  redesignated 

paragraph  (f)(l)(i); 

d.  Remove  the  words  "specifically 
listed  in  paragraph  (f)(l)(i)  of  this 
section"  in  the  second  sentence  of 
paragraph  (f)(2): 

e.  Remove  the  words  "by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  in  the 
original  inspection  of  donated  foods"  in 
the  fourth  sentence  of  paragraph  (0(2) 
and  add  in  their  place  the  words  "in  the 
original  USDA  procurement 
specification"; 

f.  Remove  paragraph  (f)(4)  and 
redesignate  paragraph  (f)(5)  as 
paragraph  (fi(4);  and 

g.  Amend  the  introductory  text  of 
paragraph  (g)  by  adding  a  sentence  after 
the  second  sentence. 


The  revisions  and  additions  read  as 
follows: 

§  250.30    State  processing  of  donated 
foods. 

***** 

(fl  *   *    *  (1)  The  processing  contra(  t 
may  provide  for  substitution  of  d. mated 
foods  as  defined  in  *;  250.3  except  that 
donated  beef  and  donated  pork  shall  not 
be  substitutable.  Any  substitution  of 
commercial  product  for  commodities 
other  than  beef,  pork,  or  poultry  is 
subject  to  a  100-percent  yield 
requirement.  Under  the  100-percent 
yield  requirement,  the  processor  is 
responsible  for  any  manufacturing 
losses. 

(i)  All  components  of  commercial 
foods  substituted  for  any  donated  food 
must  be  of  U.S.  origin  and  identical  or 
superior  in  ever>'  particular  of  the 
donated  food  specification.  Records 
must  be  maintained  to  allow 
independent  verification  that  the 
substituted  food  meets  the  above 
condition. 

(ii)  Poultry  shall  be  eligible  for  limited 
substitution.  Any  processors  that  wish 
to  substitute  poultry  must  have  a  plan 
approved  by  both  FNS  and  AMS  Onlv 
bulk  pack  chicken,  chitiken  parts,  and 
bulk  pack  turkey  delivered  by  USDA 
vendors  to  the  processor  are  eligible  for 
substitution.  No  backhauled  poultry 
product  may  be  substituted. 
(Backhauled  product  is  typically  cut-up 
frozen  poultry  parts  delivered  to  schools 
that  may  be  turned  over  to  processors 
for  further  processing  at  a  later  time.) 
Should  a  processor  want  to  amend  its 
approved  plan,  it  shall  submit  any 
amendments  to  USD.A  for  approval  prior 
to  implementing  suc:h  amendments. 

(A)  Substitution  of  commercial 
poultry  may  occur  in  advanc:e  of  the 
actual  receipt  of  the  donated  poultrv  liy 
the  processor.  Should  a  processor 
choose  to  use  the  substitution  option 
prior  to  the  commodity  being  pure  based 
by  the  USDA.  the  processor  shall 
assume  all  risks.  Any  donated  poultrv 
not  used  in  end  products  because  of 
substitution  shall  only  be  used  bv  the 
processor  at  one  of  its  facilities  in  other 
commercially  processed  produc  ts  and 
cannot  be  sold  as  an  intact  unit. 
However,  in  lieu  of  processing  the 
donated  poultry,  the  proi  essor  mav  use 
the  commodity  product  to  fulfill  other 
USDA  contracts  awarded  for  deliverv  to 
another  processor  provided  all  terms  of 
the  other  contract  ar:;  met.  .^nv  variation 
between  the  amount  of  commercial 
poultry  substituted  and  the  amount  of 
donated  poultry  received  by  the 
processor  shall  be  adjusted  according  to 
guidelines  furnished  by  USDA. 
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(B)  The  substitutiiin  plan  sliall 
contain  a  step-by-step  description  of 
how  production  will  be  monitored;  a 
coinpletp  (lescTJptinn  of  the  ret  ords  that 
will  hi'  nidintaineci  fur  the  cummertial 
poultrv  substituted  fur  the  donated 
poultry  and  the  disposition  of  the 
donated  poultrv  delivered;  and  hou  the 
substitution  will  be  tra(  ked  for  the 
purpose  of  monthly  reporting  to  the 
State  distributing  agencies  Poultry 
substitution  shall  not  bt;  subject  to  the 
lOO-pt-ri  ent  \ield  retjuirement; 
however,  the  AMS  Grading  .Servit  e 
must  verif\'  processing  vields.  Should  a 
proc:essor  choose  to  have  all  pnxluction 
of  a  spenfi(  end  product,  identified  bv 
name  and  product  code,  prodiued 
under  AMS  grading,  then  the  label 
"Contains  Commodities  Donated  bv  the 
United  States  Dfpartment  of 
Agriculture  This  Produi  t  Shall  Only  Be 
Sold  to  Eligible  Recipient  Agencies" 
shall  not  be  required  Finished  poultry 
end  prndu('ts  that  havi-  not  been 
produced  uniier  AMS  grading 
supervision  may  not  be  substituted  for 
finished  commodity  end  products 

«  •  *  »  • 

(g)  *   *   *  As  with  the  processing  ol 
donated  poultrv  into  end  products. 
AMS  graders  must  monitor  the 
processing  of  any  substituted 
commercial  poultry  to  ensure  that 
program  integrity  is  maintained   •    *    • 
***** 

Dritt'il:  ()<  toher  16,  2tM)2. 
Knberto  Salazar. 
Administrator.  Food  and  S'utrition  Sen'ice. 

IhR  Dm,    iys-2hH7A  Kilod  10-22-02;  8:43  ami 

BILLING  CODE  3410-3(M> 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  305  and  319 

[Docket  No.  98-030-4] 
RIN  0579-AA97 

Irradiation  Phytosanitary  Treatment  of 
Imported  Fruits  and  Vegetables 

AGENCY:  Animal  and  Plant  Health 
Inspe(  lion  Service.  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  establishing 
regulations  providing  for  use  of 
irradiation  as  a  phytosanitary  treatment 
for  fruits  and  vegetables  imported  into 
the  I'nited  States.  The  irradiation 
treatment  provides  protection  against 
fruit  flies  and  the  mango  seed  weevil. 
This  action  provides  an  alternative  to 


otlii'i  c  urn-nth  approved  treatments 
(vanmis  tuiiiigation.  ( i)ld,  and  h»!at 
treatments,  and  systems  approaches 
em[)loying  techniques  such  as 
greenhouse  growing)  against  fruit  flies 
and  the  mango  seed  weevil  in  fruits  and 
S'egctahlfs 

EFFECTIVE  DATE:  October  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
liuler  V   Cailh.  Iiiip(jrt  Specialist. 
Phytosanitary  Issues  Management.  PPQ. 
APHIS,  4700  River  Road  Unit  140, 
Riverdaie  MD  207.17-1236;  (301)  734- 
5210. 

SUPPLEMENTARY  INFORMATION: 
Background 

111  re.spoiise  to  growing  commercial 
interest  in  the  use  of  irradiation  as  a 
tre.itmeiit  for  agrit  iiltural  products,  the 
Animal  and  Plant  Health  Inspection 
Senice  (APHIS)  has  been  developing 
polii  ies  for  evaluating  irradiation 
methods  and  e\,iluating  research  on  the 
efficacy  of  irradiation. 

To  set  a  framework  for  developing 
.\PH1S    irradiation  policy,  we 
piit)lislie<l  a  nolK  e  entitled  "The 
•  Vfipluation  of  Irradiation  to 
Phytosanitary  Problems"  in  the  Federal 
Register  on  May  15.  1996  (61  FR  24433- 
244  3't,  Docket  No.  95-088-1).  Among 
ilhei  things,  the  notice  discussed  how 
APHIS.  Ill  (dllaboration  with  the 
Agricultural  Research  .Service  (ARS). 
would  ev.iluate  s(  ientific  research  to 
determine  the  minimum  irradiation 
doses  necessary  to  kill  or  render  sterile 
particular  pests  associated  with 
partH  ular  arti(  Ies   The  notice 
emphasized  that  minimum  dose  levels 
are  important  and  necessary,  but  that 
dose  levels  by  themselves  do  not 
constitute  a  complete  treatment 
schedule  or  an  adequate  regulatory 
fr.imework.  Treatment  schedules,  in 
.iiidition  to  specif\  ing  minimum  doses. 
ma\  eiiqilov  irradiation  as  a  single 
treatment,  as  part  of  a  multiple 
treatment,  or  as  a  component  of  a 
systems  approach  combined  with  other 
pest  mitigation  me.isures.  The 
regulatory  framework  for  employing 
irradiation  treatments  must  also  address 
system  integrity  or  quality  control 
issues,  including  methods  to  ensure  that 
the  irradiation  is  properly  c;onducted  so 
that  the  specified  dose  is  achieved,  and 
must  address  matters  such  as  packaging 
or  safeguarding  of  the  treated  articles  to 
prevent  reinlestation. 

In  a  proposed  rule  published  in  the 
Federal  Register  on  May  26.  2000  (65 
FR  U113-,H125,  Docket  No.  98-030-1). 
we  proposed  a  framework  for  the  use  of 
phvtosanitarv  irradiation  treatments  for 
imported  fruits  and  vegetables,  and 
proposed  specific  standards  for  an 


irradiation  treatment  for  fruit  flies  and 
th(>  mango  seed  weevil  (Sternochfitus 
mangifprdf'  (Fabricus).  formerly  known 
as  Cnptorhynchus  mangifeme]  in 
imported  fruits  and  vegetables.  We 
solicited  comments  concerning  our 
propos(?d  rule  for  a  period  of  60  days, 
ending  |uly  25.  2000.  On  August  4," 
2000.  we  published  a  Federal  Register 
notice  that  reopened  and  extended  the 
comment  period  until  August  21.  2000 
(65  FR  47908.  Docket  No.  98-030-2).  By 
the  end  of  this  comment  period  we 
received  2.212  comments,  including 
many  form  letters  and  form  postcards. 

The  various  issues  raised  in  these 
comments  are  discussed  below  by  topic. 

Comments  Outside  the  Scope  of  APHIS' 
Authority 

Approximately  2,000  of  the  comments 
we  received  on  the  proposed  rule  were 
a  form  letter,  or  slight  variations  of  the 
form  letter.  In  addition  to  comments 
addressing  the  propost^d  rule,  discussed 
below,  these  form  letters  raised  several 
issues  that  concern  matters  under  the 
regulatory  authority  of  other  Federal 
and  State  agencies,  not  APHIS.  We  do 
not  intend  to  reopen  debate  over  matters 
that  have  been  resolved  through 
rulemaking  by  other  agencies  that  have 
primary  authority  in  these  areas. 

For  example,  one  concern  expressed 
is  that  irradiation  will  make  foods 
unsafe  to  eat.  The  Food  and  Drug 
Administration  (FDA)  has  primary 
regulatory  responsibility  for  ensuring 
that  approved  irradiation  doses  do  not 
render  foods  unsafe  to  f;at.  FDA 
regulations  (21  C:FR  1 79.26)  establish  a 
limit  of  1.0  kilogray  for  disinfestation  of 
arthropod  pests  in  food.  None  of  the 
irradiation  doses  contained  in  our  rule 
exceed  one  quarter  of  this  approved  safe 
dose  limit.  A  similar  concern  is  whether 
irradiation  could  generate  harmful 
chemicals  from  the  cartons  in  which 
fruits  and  vegetables  are  irradiated,  FDA 
has  addressed  safe  packaging  materials 
in  21  CFR  179,26.  where  it  specifically 
allows  wax-coated  paperboard.  the 
c(3mmon  carton  type  for  fruits  and 
vegetables. 

Other  comments  suggested  that 
irradiation  facilities  are  inherently 
unsafe,  and  that  workers  and  the  public 
may  be  exposed  to  dangerous  levels  of 
radiation  as  the  result  of  accidents  at  the 
plants  or  during  transport  of 
radioisotopes  to  and  from  plants.  The 
Nuclear  Regulatory  Commission,  the 
Occupational  Safety  and  Health 
Administration,  and  the  United  States 
Department  of  Transportation  fiave  the 
primary  regulatory  responsibility  for 
issues  including  irradiation  facility 
construction,  operation,  employee  and 
public  safety,  and  transportation  of 


Federal  Register /Vol.  67,  No.  205 /Wednesday,  October  23,  2002/Rules  and  Regulations        65017 


radioisotopes.  Their  requirements  in 
these  areas  were  established  through 
public  rulemaking  by  the  respective 
agencies. 

Many  comments  also  stated  that 
irradiation  would  reduce  the  nutritional 
value  of  fruits  and  vegetables, 
particularly  through  vitamin  depletion, 
and  could  also  mask  the  effects  of 
spoilage.  Again,  regulation  of  these 
matters  is  outside  the  scope  of  the 
current  rulemaking  and  outside  the 
statutory  authority  of  APHIS.  However, 
on  these  points  we  do  note  for  the 
record  the  following  information  from 
the  August  2000  report  by  the  United 
States  General  Accounting  Office.  "Food 
Irradiation:  Available  Research  Indicates 
That  Benefits  Outweigh  Risks"  (GAO/ 
RCED-00-217): 

There  is  also  some  vitamin  loss  associated 
with  irradiation — with  certain  vitamins,  such 
as  thiamin  (Bl).  ascorbic  acid  (C),  and  alpha- 
tocopherol  (E) — more  affected  by  irradiation 
than  others.  However,  according  to  the 
Institute  of  Food  Technologists,  it  is  highly 
doubtful  that  there  would  ever  be  any 
vitamin  deficiency  resulting  from  eating 
irradiated  food.  For  example,  thiamin  is  the 
most  radiation-sensitive,  water-soluble 
vitamin.  With  regard  to  this  vitamin,  the 
American  Dietetic  Association's  position 
statement  on  food  irradiation  notes  that  FDA 
evaluated  an  extreme  case  in  which  all  meal, 
poultry,  and  fish  were  irradiated  at  the 
maximum  permissible  dose  under  conditions 
resulting  in  the  maximum  destruction  of 
thiamin.  Even  in  these  circumstances,  the 
average  thiamin  intake  was  above  the 
Recommended  Dietary  Allowance,  leading 
KDA  to  conclude  that  there  was  no 
deleterious  effect  on  the  total  dietary  intake 
of  thiamin  as  a  result  of  irradiating  foods.  In 
its  1980  evaluation  of  food  irradiation,  the 
loint  Expert  Committee  convened  by  FAO. 
WHO,  and  IAEA  concluded  that  irradiation 
caused  no  special  nutritional  problems  in 
food.  Another  meeting  of  experts  in  1997— 
organized  by  the  same  three  international 
organizations — i:oncluded  that  even  high 
doses  of  irradiation  (i.e..  over  10  kGy)  would 
not  result  in  nutrient  losses  that  could 
adversely  affect  a  food's  nutritional  value. 

Irradiation  cannot  reverse  the  spoilage 
process — the  bad  appearance,  taste,  and/or 
smell  will  remain  the  same  after  irradiation. 
In  addition,  current  regulations  do  not  allow 
food  processors  to  use  doses  of  irradiation  on 
meal,  poultry,  fruits,  and  vegetables  that 
would  be  high  enough  to  sterilize  extremely 
contaminated  food.  If  a  processor  attempted 
to  use  a  sterilization  dose  on  many  of  these 
products,  the  odor,  flavor,  taste,  and  texture 
would  be  seriously  impaired  and  the 
consumer  would  reject  such  products. 

APHIS  Should  Use  Treatments  and 
Procedures  Other  Than  Irradiation  To 
Control  Pests 

Numerous  commenters  stated  that 
APHIS  should  not  employ  irradiation  as 
a  treatment  but  should  instead  use  other 
treatments  and  procedures  to  prevent 


the  introduction  of  dangerous  plant 
pests  associated  with  imported  fruits 
and  vegetables.  They  stated  that  these 
other  methods  were  preferable  to  the 
hiunan  health  risks  and  environmental 
effects  the  commenters  believe  are 
associated  with  irradiation.  The 
suggested  alternatives  included 
fumigation  with  methyl  bromide,  cold 
treatment,  heat  treatment,  pressure 
treatment,  controlled  atmosphere 
treatments  altering  carbon  dioxide 
concentrations,  and  several  developing 
technologies  such  as  use  of  laser 
ultraviolet  light  pulses.  Some 
commenters  also  suggested  that  APHIS 
should  only  allow  articles  to  be 
imported  from  areas  free  from 
significant  pests. 

We  have  not  made  any  changes  to  the 
rule  in  response  to  these  comments. 
Again,  we  emphasize  that  importers  are 
free  to  choose  other  treatments 
authorized  by  the  regulations  in  lieu  of 
irradiation.  The  reason  that  irradiation 
may  be  attractive  to  certain  importers, 
particularly  those  importing  fresh 
tropical  fruits  from  fruit  fly-infested 
regions,  is  that  irradiation  allows  fruits 
of  higher  quality  to  be  imported. 
Alternative  heat,  cold,  and  fumigation 
treatments  often  cause  unacceptable 
phytotoxicity  (damage  to  the  fruits). 
Also,  these  alternative  treatments  often 
must  be  used  on  fruit  harvested  before 
it  is  fully  ripe.  The  irradiation 
alternative  allows  importers  to  sell 
riper,  more  valuable  fruit,  with  less 
damage. 

In  authorizing  irradiation  treatments, 
we  have  considered  both  the  efficacy 
and  the  environmental  effects  of 
irradiation  compared  to  other  treatments 
already  authorized  by  our  regulations. 
The  irradiation  treatments  in  the  final 
rule  are  effective  against  the  listed  plant 
pests.  As  discussed  below,  an 
environmental  assessment  and  finding 
of  no  significant  impact  have  been 
prepared  for  this  rule,  documenting  the 
conclusions  that  the  irradiation  methods 
in  this  rule  would  not  present  a  risk  of 
introducing  or  disseminating  plant 
pests,  would  have  environmental  effects 
that  are  substantially  less  than  those  of 
some  other  authorized  treatments,  and 
would  not  have  a  significant  impact  on 
the  quality  of  the  human  environment. 

It  is  true  that  several  technologies 
under  development  may  also  provide 
effective  treatments  for  various  plant 
pests  (e.g.,  pressure  treatments, 
controlled  atmospheres,  and  laser 
ultraviolet  light  pulses).  To  date,  we 
have  not  seen  conclusive  scientific 
documentation  that  establishes  standard 
methodologies  for  these  treatments,  or 
that  demonstrates  that  these  treatments 
effectively  control  pests  of  concern  in 


fruits  and  vegetables  subject  to  APHIS 
regulations.  APHIS  is  always  willing  to 
evaluate  petitions  to  add  new  treatments 
to  our  import  regulations.  Petitioners 
should  submit  a  detailed  description  of 
the  methodology  and  standards  of  the 
treatment  to  be  evaluated,  and  should 
include  any  scientific  studies  that 
document  the  effectiveness  of  the 
treatment  and  related  issues  [e.g.. 
quality  effects  on  treated  articles). 

Prohibition  of  Irradiation  Facilities  in 
Southern  States 

In  the  proposed  rule.  ^  305.2(b) 
provided  that  irradiation  could  be 
conducted  prior  to  the  arrival  of  articles 
in  the  United  States,  or  after  arrival,  but 
limited  the  location  of  facilities  in  the 
United  States  to  certain  northern  States 
where  the  climate  would  preclude  the 
successful  establishment  of  the  targeted 
fruit  flies.  We  proposed  that  irradiaticm 
facilities  could  be  located  in  any  State 
on  the  mainland  United  States  except 
Alabama.  Arizona.  California.  Florida. 
Georgia.  Kentucky.  Lcmisiana. 
Mississippi.  Nevada.  New  Mexico, 
North  Carolina,  South  Carolina, 
Tennessee,  Texas,  and  Virginia.  We 
proposed  this  location  restriction  as  a 
safeguard  against  the  possibility  that, 
despite  container  and  movement 
restrictions  designed  to  prevent  this 
possibility,  fruit  flies  could  escape  from 
regulated  articles  in  the  United  States 
prior  to  treatment. 

Four  commenters  stated  that  this 
restriction  should  be  dropped.  They 
stated  that  the  restriction  was 
unnecessary  because  imported 
shipments  could  be  successfully 
safeguarded  to  prevent  the  escape  of 
pests  between  the  time  the  articles 
arrive  and  the  time  they  are  irradiated 
to  destroy  any  pests  associated  with 
them.  One  commenter  specifically 
suggested  that  in  lieu  of  prohibiting 
irradiation  in  southern  States.  APHIS 
could  impose  stringent  packaging 
requirements  to  prevent  the  escape  of 
pests,  such  as  plastic  shrouding, 
banding  of  boxes,  insect-proof 
screening,  and  additional  labeling  to 
prevent  misrouting  of  articles.  Another 
commenter  described  planned  operating 
procedures  for  an  irradiation  facility  to 
operate  at  a  southern  port  of  arrival. 
These  procedures  would  subject 
containers  arriving  at  the  port  to  a 
sanitizing  wash  upon  arrival,  then  move 
the  unsealed  containers  directly  into  the 
irradiation  facility  before  they  are 
opened.  The  facility  would  have  insect 
suppression  systems  to  prevent  the 
escape  of  insects,  including  solid  walls 
separating  untreated  product  from 
treated  product.  Another  commenter 
stated  that  an  irradiation  facility  in 
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Florida  had  alreadv  denionstratt'd  thf 
dbilitv  to  movt'  high-risk  fruits  and 
vegetables  into  the  facility  without 
escape  of  pests,  treat  them,  anil  move 
them  to  their  final  destinations  in  Texas 
and  California  without  reinfestation. 
That  commenter  submitted  as  evidence 
the  protocols  for  moving  and  irradiating 
guavas.  mangos,  and  sweet  potatoes 

These  f  ommenters.  in  addition  to 
arguing  that  irradiation  fae  ilities  couKl 
safelv  (operate  m  st)uthern  States, 
maintained  that  severe  business  and 
economic  losses  would  result  from 
prohibiting  irradiation  in  southern 
States.  Thev  stated  that  this  action 
would  prevent  the  most  logical  ports 
from  accepting  shipments  of  fruits  and 
vegetables  from  South  America  and 
Me.xico.  Thev  also  noted  that  the  South 
has  a  large  demand  for  the  types  of  fresh 
fruits  and  vegetables  that  would  enter  in 
accordance  with  the  rule  These 
commenters  also  noted  that  southern 
ports  are  currently  allowed  to  import  a 
large  volume  of  fruits  and  vegetables 
that  must  be  treated  after  arrival  with 
treatments  other  than  irradiation — eg. 
cold  treatment,  or  fumigation  with 
methyl  bromidt' — and  that  thf  rule 
would  be  inconsistent  to  allow  oiif  kind 
of  trade  but  not  the  other 

After  cart'ful  (.onNideratioii  ot  tlifsr 
comments,  we  have  decided  tli.it 
allowing  irradiation  fac:ilities  in  >ill 
southern  States  under  the  requirements 
of  the  proposed  rule,  or  under 
safeguards  described  in  general  terms  b\ 
the  commenters.  would  permit  an 
una( ceptable  risk  that  fruit  n\ 
populations  could  he<  oine  estaiilished 
dod  flourish  in  the  southern  (lunate, 
and  therefore  we  are  not  changing  the 
proposed  general  prohibition  of 
irradiation  facilities  in  southern  States 
although,  as  discussed  below,  we  are 
allowing  irradiation  facilities  to  be 
established  at  three  ports  in  southern 
States  if  the  facilities  meet  special 
conditions  The  commenters  requesting 
us  to  allow  irradiation  facilities  in  other 
southern  States  make  strong  arguments 
that  there  are  notable  business 
dd\antages  related  to  lertain  port 
loc:ations  and  established  tratle  p.itteiiis 
for  imported  fruits  and  vegetables 
However,  our  primarv  (  onsideratioii 
must  be  the  risk  of  introdiu  tion  .ind 
establishment  of  dangerous  plant  pests 

The  commenters  argue  that  importing 
fruit  flv  host  materials  from  fruit  fls- 
infested  regions  for  irradiation  in 
southern  States  would  be  no  riskier  than 
other  importations  (and  interstate 
movements)  that  are  currentlv  allowed 
However,  the  examples  thev  cite  are  not 
(  onipletely  relevant.  In  the  case  of  the 
Florida  irradiation  facility  that  irradiates 
guavds.  mangos,  and  swo<'t  potatoes  for 


movement  to  Texas  and  California,  the 
irradiated  artic:les  are  of  domestic  origin. 
While  thev  mav  be  exposed  to  the 
Caribbean  fruit  flv.  which  is  established 
in  certain  parts  of  Florida,  they  do  not 
represent  a  risk  of  spreading  exotic 
species  of  fruit  flies.  .\lso.  even  the  risks 
assot  iated  with  (Caribbean  fruit  fly  have 
become  a  concern  to  other  States.  In  its 
own  ( omment  on  the  proposed  rule,  the 
tidlifornia  Department  of  Food  and 
Agriculture  (expressed  concern  over  the 
number  of  live  Caribbean  fruit  fly  larvae 
emerging  from  guavas  irradiated  in 
Florida,  and  was  considering 
developing  a  quality  control  program  for 
such  fruit  and  reviewing  its  policv 
regarding  the  acceptance  of  heavilv 
infested  irradiated  fruit  from  Florida. 
The  other  pests  for  which  these  articles 
are  irradiated  in  Florida  (weevils  and 
surface  pests)  do  not  have  the  pest  risk 
potential  represented  bv  exotic  fruit 
flies  The  argument  that  allowing  this 
tacilitv  to  irradiate  imported  fruit  fly 
host  material  would  not  increase  risks 
over  the  level  of  its  current  operations 
is  therefore  unconvincing 

We  also  disagree  with  the  argument 
th.it  southern  ports  are  currently 
,il lowed  to  import  a  large  volume  of 
fruits  ami  vegetables  that  must  be 
treated  after  arrival  with  treatments 
other  than  irradiation — e.g..  cold 
treatment,  or  fumigation  with  methvl 
hromide — and  that  this  justifies 
tillowing  irradiation  in  all  southern 
States  (.ienerallv.  the  articles  allowed  to 
be  imported  into  southern  ports  for 
fumigation  treatment  upon  arrival  are 
not  high-risk  fruit  fly  host  materials; 
when  such  articles  are  allowed  to  be 
imported,  thev  must  be  treated  prior  to 
arrival.  Some  higher-risk  articles  {e.g.. 
(  itrus.  apfiles.  grapes,  and  pears)  are 
allowed  to  be  imported  into  three 
southern  ports  (VVilmington,  NC; 
Gulfport.  MS;  and  the  Atlanta,  GA. 
airport)  for  cold  treatment  after  arrival. 
1  nlike  northern  ports,  at  least  two  of 
tht!se  thrt'e  ports  ((iulfport  and  Atlanta) 
do  not  have  sufficient  biological 
barriers.  int:luding  climatic  conditions, 
to  prevent  the  introduction  and 
establishm»!nt  of  fruit  flies  and  other 
inse<:t  pests  that  could  escape  from 
shipments  of  imported  fruit  after  arri\dl 
in  the  United  States.  Cold  treatment 
.liter  arrival  is  allowed  at  these  three 
ports  becausf;  APHIS  has  imposed 
spe(  ial  conditions  to  mitigate  the  risk  of 
the  introduction  of  fruit  flies  and  other 
insect  pests  into  the  United  States  {see 
7  CFR  .n9.,St)-2d(b)(.T)(iv),  (vi),  and 
(viil). 

The  special  conditicms  appropriate  Un 
illow  ing  (old  treatment  after  arrival 
would  also  be  sufficient  to  safely  allow 
irradhition  treatment  after  arrival. 


although  several  requirements  for  cold 
treatment  facilities  (e.g..  back-up  cooling 
systems  and  cold  holding  rooms)  would 
not  be  needed  for  irradiation  facilities  at 
these  ports.  Therefore,  we  are  changing 
this  final  rule  to  allow  irradiation 
facilities  to  be  located  at  the  ports  of 
Gulfport,  Wilmington,  and  Atlanta.  We 
are  accomplishing  this  change  by 
adding  a  footnote  to  §  305.2(b),  which 
lists  States  where  facilities  may  be 
located,  to  read  as  follows:  irradiation 
facilities  may  be  located  at  the  maritime 
ports  of  Gulfport,  MS,  or  Wilmington. 
NC,  or  the  airport  of  Atlanta,  GA,  if  the 
following  special  conditions  are  met: 
The  articles  to  be  irradiated  must  be 
imported  packaged  in  accordance  with 
paragraph  (g)(2)(i){A)  of  this  section;  the 
irradiation  facility  and  APHIS  must 
agree  in  advance  on  the  route  by  which 
shipments  are  allowed  to  move  between 
the  vessel  on  which  they  arrive  and  the 
irradiation  facility;  untreated  articles 
may  not  be  removed  from  their 
packaging  prior  to  treatment  under  any 
t:irc:umstances;  blacklight  or  sticky 
paper  must  be  used  within  the 
irradiation  facility,  and  other  trapping 
methods,  including  [ackson/methyl 
imgenol  and  McPhail  traps,  must  be 
used  within  the  4  square  miles 
surrounding  the  facility;  and  the  facility 
must  have  contingency  plans,  approved 
by  APHIS,  for  safely  destroying  or 
disposing  of  fruit." 

These  special  conditions  are  derived 
from  the  special  conditions  in  §  319.56- 
2d(b)(5)  that  are  required  for  cold 
treatment  facilities  in  Wilmington, 
Gulfport,  and  Atlanta.  The  purposes  of 
the  conditions  are  as  follows. 

Insect-proof  packaging;  no  removal 
from  packaging  prior  to  treatment. 
These  requirements  guard  against  the 
possible  escape  of  adult,  larval,  or  pupal 
fruit  flies  or  other  pests. 

Approval  of  the  route  by  which 
shipments  are  allowed  to  move  between 
the  vessel  on  which  they  arrive  and  the 
irradiation  facility.  This  requirement 
allows  APHIS  to  ensure  the  articles  are 
not  moved  through  areas  containing 
crops  or  wild  plants  that  are  good  host 
material  for  fruit  flies,  and  to  ensure 
timely,  low-risk  delivery  to  the 
irradiation  facility. 

Fruit  fly  attractants  and  traps  in  the 
irradiation  facility  and  surrounding 
areas.  The  dual  purpose  is  to  both  kill 
escaped  fruit  flies  and  to  reveal  their 
presence  so  further  control  efforts  can 
be  planned. 

Contingency  plans  for  safely 
destroying  or  disposing  of  fruit.  If 
irradiation  operations  are  delayed  due 
to  equipment  failure  or  for  other 
reasons.  APHIS  mav  order  articles 
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destroyed  to  avoid  risks  that  pests  might 
escape  them  while  they  are  in  storage. 
We  are  not  changing  the  final  rule  to 
allow  irradiation  at  other  ports  in 
southern  States  at  this  time.  Post-arrival 
cold  treatments  at  the  ports  of 
Wilmington,  Gulfport,  and  Atlanta  were 
initially  allowed  in  the  mid-1990s  after 
APHIS  evaluated  detailed  petitions  from 
port  authorities,  State  governments,  and 
business  interests  who  worked  jointly  to 
develop  detailed  proposals  for  the 
siting,  operations,  and  safeguarding  of 
cold  treatment  facilities  at  these  ports. 
Requests  to  allow  irradiation  at  other 
southern  ports  would  have  to  be 


evaluated  in  a  similar  rhanner.  In  each 
case  we  would  have  to  thoroughly 
evaluate  the  risk  situation  of  the 
suggested  port,  including  the  individual 
port's  latitude,  microclimate,  immediate 
host  availability,  and  past  fruit  fly 
infestations.  After  such  evaluation,  if 
APHIS  determines  special  conditions 
that  would  allow  post-arrival  irradiation 
treatment  to  occur  without  risk  of 
spreading  pests,  we  would  initiate 
rulemaking  to  allow  such  treatment  at 
the  designated  ports. 

Therefore,  with  the  exception  noted 
above  for  Wilmington,  Gulfport.  and 
Atlanta,  this  final  rule  includes  the 


requirement  of  the  proposal  that 
irradiation  facilities  in  southern  States 
may  not  treat  imported  articles  in 
accordance  with  the  regulations. 
However,  we  welcome  detailed 
petitions  from  businesses  working  in 
concert  with  port  authorities  and  State 
governments  who  believe  that  post- 
arrival  irradiation  treatment  facilities 
can  safely  operate  at  particular  southern 
ports. 

Recommended  Doses 

The  proposed  rule,  in  *?  305,2.  set 
forth  the  following  irradiation  doses: 


Irradiation  for  Fruit  Flies  and  Seed  Weevils  in  Imported  Fruits  and  Vegetables 


Scientific  name 


Common  name 


Dose  (gray) 


(1)  Bactrocera  dorsalis 

(2)  Ceratitis  capitata 

(3)  Bactrocera  cucurbitae  

(4)  Anastrepha  fraterculus  

(5)  Anastrepha  suspensa 

(6)  Anastrepha  ludens  

(7)  Anastrepha  obliqua  

(8)  Anastrepha  serpentina  

(9)  Bactrocera  tryoni  

(10)  Bactrocera  jarvisi 

(11)  Bactrocera  latifrons  

(12)  Stemochetus  mangiferae  (Fabricus) 


Oriental  fruit  fly 

Mediterranean  fruit  fly  ... 

Melon  fly 

South  Amencan  fruit  fly 

Caribbean  fruit  fly  

Mexican  fruit  fly  

West  Indian  fruit  fly  

Sapote  fruit  fly  

Oueensland  fruit  fly  

(No  common  name)  

Malaysian  fnjit  fly  

Mango  seed  weevil  


250 
225 
210 
150 
150 
150 
150 
150 
150 
150 
150 
100 


Six  commenters  made  comments 
suggesting  changes  to  these  dose  rates. 
Four  of  these  commenters  suggested 
specific  dose  rate  changes,  and  two 
addressed  the  need  for  research  on  dose 
rates  more  generally.  Several 
commenters  drew  attention  to  the 
statement  in  the  proposed  rule  (pp. 


Scientific  name 


34113-34114)  that  "The  dose  of 
ionizing  radiation,  calculated  in  gray, 
must  be  sufficient  to  prevent  adult 
emergence  of  each  species  of  fruit  fiy  in 
fruits  and  vegetables.  Each  dose  is  set  at 
the  lowest  level  that  achieves  this  effect; 
the  dose  will  not  necessarily  kill  larvae 
immediatelv  after  treatment."  Three 


Common  name 


Mediterranean  fruit  fly  ... 

Melon  fly  

South  American  fruit  fly 

Caribbean  fruit  fly  

Mexican  fruit  fly 


(A)  Bactrocera  dorsalis  j  Oriental  fruit  fly 

(2)  Ceratitis  capitata  """  ' 

(3)  Bactrocera  cucurbitae 

(4)  Anastrepha  fraterculus 

(5)  Anastrepha  suspensa  

(6)  Anastrepha  ludens 

(7)  Anastrepha  obliqua  I  West  Indian  fruit  fly 

(8)  Anastrepha  serpentina Sapote  fruit  fly 

(9)  Bactrocera  tryoni Queensland  fruit  fly 

(10)  Bactrocera  jan/isi  (No  common  name) 

(11)  Bactrocera  latifrons Malaysian  fruit  fly 

(12)  Stemocrtefusmang/ferae  (Fabricus)  Mango  seed  weevil 


commenters  stated  that  APHIS  did  not 
set  doses  at  the  lowest  level  that  will 
prevent  adult  emergence  and  cited 
research  reports  to  support  their 
positions. 

The  commenters  who  suggested 
specific  changes  to  doses  suggested  the 
following  doses  for  the  final  rule: 


Proposed 
dose  (gray) 


Dose 
suggested  by 
commenters 


250 

150 

225 

150 

210 

150 

150 

100 

150 

100 

150 

100 

150 

100 

150 

100 

150 

100 

150 

100 

150 

100 

100 

300 

One  commenter  stated  that  the  new 
doses  were  supported  by  "numerous 
sound  science  based  studies,"  but  did 
not  identify  specific  studies.  Two 
commenters  referred  to  research  reports 
contained  in  "Proceedings  of  the  Final 
Research  Coordination  Meeting  on  Use 
of  Irradiation  as  a  Quarantine  Treatment 
of  Food  and  Agricultural  Commodities" 


(IAEA  1992)  and  "Report  of  ICGFI  Task 
Force  on  Irradiation  as  a  Quarantine 
Treatment  of  Fresh  Fruits  and 
Vegetables"  (ICGFI  1991).  These  studies 
support  the  proposition  that  a  150  gray 
treatment  for  B.  dorsalis.  B.  cucurbitae. 
and  C.  capitata  is  effective' in  preventing 
emergence  of  adult  flies. 


Another  commenter  cited  studies  by 
Hallman  (1999).  Bustos  et  al  (1992). 
and  Gould  &  von  Windeguth  (1991)  to 
support  doses  of  100  gray  to  treat  for  A 
suspensa.  A.  ludens.  A.  obliqua.  A 
serpentina.  B.  jan'isi,  and  B.  tnoni  This 
commenter  also  stated  that  the  research 
suggests  that  the  doses  of  250  gray  for 
B.  dorsalis  and  225  gray  for  C.  capitata 


65020        Federal  Register/ Vol.  67,  No.  205 /Wednesday.  October  23.  2002 /Rules  and  Regulations 


may  be  too  high,  but  suggested  that 
APHIS  seek  further  research  tn 
demonstrate  this  rather  than  changing 
those  doses  at  this  time.  This 
cnmmenter  also  suggested  that  the  dose 
for  mango  seed  weevil.  .S  mangiferae. 
should  be  raised  to  JOO  gray,  because 
the  100  gray  dose  was  based  on  two 
limited  studies  that  did  not  fully 
evaluate  the  efficacy  of  irradiating  the 
weevils  in  mangoes,  rather  than  in 
laboratory  vials,  and  due  to  the 
extremely  high  rate  of  infestation  of 
many  foreign  mangoes  by  the  seed 
weevil. 

Another  commenter  c  ited  recent 
research  indicating  that  a  dose  (jf  100 
gray  prevents  adult  emergence  of  A 
ludrns.  A   obliqua.  and  A  serptritiiui. 
and  that  a  dose  of  150  gray  does  so  for 
C.  capitata.  The  research  cited  showed 
no  adult  emergence  at  these  doses  after 
studv  (if  more  than  100.000  irradiated 
third  instar  larvae  in  mangoes. 

In  addition  to  suggesting  that  smaller 
dfises  may  be  effec:tive  in  controlling 
fruit  flies,  several  commenters  stated 
that  the  proposed  doses,  as  applied  in 
commercial  operation,  would  cause  an 
unacceptahh  hi'^h  level  of  damage  to 
the  quality  of  fresh  fruit.  These 
(  ommenters  noted  that  commercial 
irradiators  treating  large  lots  often  must 
expose  some  of  the  lot  (e  e  .  outer  layers) 
to  two  to  three  times  the  minimum  dose 
in  order  to  ensure  that  the  entire  lot 
receives  at  least  the  minimum  dose. 
Therefore,  some  of  the  fruit  treated  to  a 
nnniniiim  dose  of  I.tO  gray  c  ouid 
re(  ei\e  a  dose  of  up  to  450  gray,  a  dose 
that  significantly  reduces  the  quality  of 
some  fruits.  A  minimum  dose  of  _'5() 
yrav  (proposed  for  B  dnrscilis]  would 
result  in  some  of  the  lot  being  exposed 
to  up  to  750  gray,  a  level  that  would 
redut:e  most  fruits  to  an  unsalealile 
quality  These  f  ommenters  alsn  noted 
that  there  is  a  direct  relationship 
between  dose  and  cost  of  treatment;  the 
higher  the  dose,  the  greater  the  cost;  and 
suggested  that  it  might  not  be 
economically  feasible  for  commercial 
irradiators  to  treat  fruit  using  the 
proposed  closes. 

Based  nn  these  comments  concerning 
doses,  we  have  decided  to  increase  the 
dose  for  mango  seed  weevil  from  lOU 
•4ray  to  <()()  gray,  and  to  leave  all  the 
iither  (loses  d\  their  proposed  levels.  We 
have  reexamined  research  cm  irradiation 
as  a  means  to  control  seed  weevils,  anil 
the  prep(infleran(  ('  of  it  siipfidrts  using 
a  higher  dose  than  the  100  gray  we 
proposed.  The  only  research  that  found 
100  srav  to  be  effective  against  mango 
seed  weevd  was  a  limited  study 
involving  a  very  few  inser:ts;  other 
n?SHarch  by  Heather  and  Cori:oran 


(1990) ',  Jessup  artd  Rigney  (1990)2.  and 
Follett  '  found  that  a  dose'in  the  300 
gray  range  was  necessary  to  effectively 
control  thi!  weevil. 

The  comments  suggesting  lowered 
doses  for  other  pests,  and  the  research 
supporting  these  comments,  may  have 
merit,  but  such  research  must  be 
carefully  evaluated  and  verified  before 
we  lower  dose.s  below  the  proposed 
levels,  which  wt;  know  are  effective. 
APHIS,  in  ( ooperation  with  the 
Agricultural  Research  .Service  and 
others,  will  evaluate  the  lower  doses 
recommended  bv  commenters.  If  we 
determine  that  any  or  all  of  the 
recommended  lower  doses  are  effective, 
we  will  initiate  rulemaking  in  the  future 
to  reduce  the  doses.  Howtner.  this 
evaluation  process  will  take  time,  and 
the  current  final  rule  maintains  the 
proposed  higher  doses  so  that 
irradi.ition  treatments  may  occur  while 
this  evaluation  is  underway. 

Barriers  Between  Treated  and 
I  ntreated  Articles  in  Irradiation 
Facilities 

Several  commenters  addressed  the 
possibilit\  that,  while  articles  are  in  an 
irradiation  facility,  pests  might  move 
from  articles  that  have  not  yet  been 
irradiated  to  articles  that  have  been 
irradiated.  If  this  happens,  irradiated 
articles  would  po,se  a  risk  of  spreading 
these  pests.  They  noted  that  if  the 
irradiation  facility  is  outside  the  United 
States,  this  risk  is  addressed  by  the 
proposed  reijuirement  that  articles  must 
be  in  insect-proof  cartons  before,  during, 
and  after  irradiation.  However,  the 
proposal  ilid  not  require  insect-proof 
cartons  at  irradiation  facilities  in  the 
United  States.  Also,  while  the  proposed 
physical  layout  for  irradiation  facilities. 
with  ph\siially  sejiarate  locations  for 
treated  and  untreated  articles 
(*)  305.2(e)(2).  would  prevent  mixing  of 
articles,  it  would  not  prexent  the  sidf- 
movement  of  [lests  from  untreated 
articles  to  treated  articles  in  the  facility. 
The  proposal  only  required  that  facility 
areas  for  untriMted  and  treated  articles 
"must  be  s(!parated  by  a  permanent 


'  H.-rttlu-r.  N.W..  and  Corruraii,  R.|    -Kfrctts  .)f 
iiiniziii};  iriu'r^v  im  fniil  flies  anil  seed  weevil  in 
.\uslMli,<ii  niangiies'    PrtHieedings  iif  the  lAEA/FAC) 
Ke.seiin  h  (;cHirdiiiiiliun  Mei-lingon  the  llse  ol 
Irnidi.iliiin  as  a  Quarantine  Trealnient  of  Kood  and 
.^^ncullural  CJiinniodilips,  Knala  Lumpur. 
V|«lavsia.  .^ususl.  1  •)«(). 

•  lessup,  A. I  ,  and  Rignev.  C].  'Ctamma 
irradi.ilion  as  a  cominoditv  treatniont  against  Uacus 
Inuni.  IJiieenslanil  fruit  flv.  in  fresh  fruit.' 
I'rcKeedings  of  the  lAEA/KAO  Kosearih 
(oordinalinn  Mectingon  the  I 'se  of  Irradiatioti  as 
.1  Quarantine  Treatment  "f  Food  and  Agricultural 
Conuiiodities.  Kuala  l.umpur  Malaysia.  August, 
1990 

'Dr  Peter  Fnllett,  .\grir.ultural  Research  Service, 
I  SHA  Personal  ( ommiinii;ation  (1999). 


physical  barrier  such  as  a  wall  or  chain 
link  fence  6  or  more  feet  high  to  prevent 
transfer  of  cartons."  While  the  proposal 
stated  that  normal  business  practices 
result  in  material  moving  through  a 
facility  quickly  for  cost  reasons,  and  that 
untreated  material  would  not  remain  in 
a  facility  long  enough  for  adult  flies  to 
emerge  from  untreated  materials  and 
move  to  treated  materials,  these 
commenters  stated  that  unforseen 
delays  and  processing  backlogs  could 
sometimes  allow  enough  time  for  pests 
to  move  from  untreated  to  treated 
articles.  They  suggested  that  for  this 
reason,  irradiation  facilities  in  the 
United  States  should  be  required  either 
to  use  insectproof  cartons,  or  to  have  a 
solid  barrier  impervious  to  fruit  flies 
between  areas  of  the  facility  where 
untreated  articles  are  kept  and  areas  of 
the  facility  where  treated  articles  are 
kept. 

We  have  not  made  any  change  based 
on  these  comments  because  there  is 
only  a  slight  risk  of  this  scenario 
occurring,  because  it  is  extremely 
improbable  that  larvae  could  crawl  from 
the  untreated  to  the  treated  area  of  the 
facility,  and  articles  do  not  remain  in 
the  untreated  section  long  enough  for 
flies  to  hatch  and  move  to  the  treated 
area.  Section  305.2(c)  addresses  even 
these  slight  risks,  by  stating  that  in  the 
c;omplianc.e  agreement  a  facility  must 
sign  with  APHIS,  "the  facility  operator 
must  agree  to  comply  with  any 
additional  requirements  found 
necessary  by  the  Administrator  to 
prevent  the  escape,  prior  to  irradiation, 
of  any  fruit  flies  that  may  be  associated 
with  the  articles  to  be  irradiated."  In 
drawing  up  that  compliance  agreement, 
we  will  consider  on  a  case-by-case  basis 
for  each  facility  whether  safeguards  are 
needed  to  prevent  the  escape  or 
movement  of  pests  at  that  facility. 

\f  onitoring  of  Foreign  Irradiation 
Facilities  by  Foreign  Plant  Protection 
Organizations  and  by  APHIS 

Several  commenters  suggested  that 
effective  monitoring  of  operations  at 
foreign  irradiation  facilities  was  crucial 
to  ensure  that  treatments  were  safe  and 
effec:tive.  These  commenters  pointed  out 
that  in  some  countries  the  national  plant 
protection  organization  could  provide 
most  of  this  monitoring,  while  in  others 
APHIS  would  have  to  provide  most  of 
the  monitoring,  depending  on  different 
situations  in  different  countries.  They 
suggested  that  the  section  of  the  rule 
dealing  with  monitoring  should  be 
flexible  enough  to  let  APHIS  vary  its 
level  of  monitoring  as  needed,  based  on 
the  infrastructure  and  capabilities  of 
plant  protection  organizations  in 
different  countries.  They  also  suggested 
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that  the  activities  that  foreign  plant 
protection  services  will  conduct  to 
enforce  the  regulations  and  monitor 
compliance  should  be  recorded  in  an 
agreement  between  the  foreign  plant 
protection  service  and  APHIS. 

We  agree  with  this  comment,  and 
have  decided  that  the  monitoring 
section  of  the  rule  should  allow  APHIS 
to  target  its  monitoring  as  needed  and 
provide  the  appropriate  level  of 
monitoring,  ranging  from  intermittent 
monitoring  of  operations  and  inspection 
of  records  to  a  continual  APHIS 
presence  at  facilities  and  regular 
inspection  of  untreated  and  treated 
articles  for  pests.  We  also  believe  that 
providing  this  level  of  monitoring  may 
require  APHIS  to  arrange  for  foreign 
plant  protection  services  to  deposit 
monies  into  a  trust  fund  to  reimburse 
APHIS  for  services,  as  is  common 
practice  under  many  other  APHIS 
import  regulations  [e.g.,  importing  Fuji 
apples  firom  Japan  and  the  Republic  of 
Korea  under  §  319.56-2cc,  or  importing 
Hass  avocados  from  Mexico  under 
§  319.56-2ff).  We  also  agree  that  the 
activities  of  foreign  plant  protection 
services  in  support  of  the  regulations 
should  be  recorded  in  a  work  plan  that 
the  foreign  plant  protection  service 
submits  to  APHIS. 

Supplemental  Proposed  Rule 

Because  the  issues  of  appropriate 
levels  of  monitoring,  foreign  plant 
protection  service  work  plans,  and 
another  issue  mentioned  by 
commenters — carton  irradiation 
indicators,  were  not  specifically  raised 
in  the  proposed  rule,  we  published  a 
supplemental  proposed  rule  to  seek 
public  comment  on  these  issues.  That 
supplemental  proposed  rule  was 
published  in  the  Federal  Register  on 
March  15,  2002  (67  FR  11610-11614, 
Docket  98-030-3).  We  accepted  public 
comments  on  the  supplemental 
proposed  rule  for  30  days,  ending  April 
15.  2002.  We  received  67  comments 
during  that  period. 

In  that  supplemental  proposed  rule, 
we  proposed  changing  the  monitoring 
section  of  the  rule  to  allow  APHIS  to 
provide  an  appropriate  level  of 
monitoring  at  irradiation  facilities 
depending  on  the  situations  in  different 
countries,  to  establish  two  kinds  of  work 
plans  to  document  requirements  and 
activities,  and  to  establish  trust  funds 
with  national  plant  protection 
organizations  to  reimburse  APHIS  for  its 
expenses. 

These  changes  reflect  our  position 
that  APHIS  should  sign  work  plans  with 
foreign  plant  protection  services  to 
clearly  state  what  regulatory 
requirements  and  levels  of  inspection. 


monitoring,  and  other  activities  apply  to 
importation  of  irradiated  articles  into 
the  United  States  and  into  the  signatory 
foreign  country,  and  that  APHIS  should 
be  able  to  target  its  monitoring  as 
needed,  ranging  from  intermittent 
monitoring  of  operations  and  inspection 
of  records  to  a  continual  APHIS 
presence  at  facilities  and  regular 
inspection  of  untreated  and  treated 
articles  for  target  and  nontarget  pests. 
With  respect  to  the  work  plans,  the 
supplemental  proposed  rule  provided, 
in  support  of  the  equivalence  principle, 
that  APHIS  and  each  foreign  plant 
protection  service  will  sign  an 
irradiation  treatment  framework 
equivalency  work  plan  that  clearly 
states  what  legislative,  regulatory,  and 
other  requirements  must  be  met,  and 
what  monitoring  and  other  activities 
must  occur,  for  irradiated  articles  to  be 
imported  into  the  United  States,  or  into 
the  foreign  country. 

Of  the  approximately  10  comments 
that  addressed  this  proposed  revision  of 
proposed  §  305.2(f).  most  supported  the 
changes.  One  commenter  addressed  the 
language  in  proposed  5?  305.2(f)(1)  that 
would  require  the  framework 
equivalency  work  plan  to  include 
"citations  for  any  requirements  that 
apply  to  the  importation  of  irradiated 
fruits  and  vegetables."  The  commenter 
pointed  out  that  some  countries  may  not 
develop  or  legislate  original 
requirements  regarding  irradiation,  but 
may  rely  on  and  cite  irradiation 
standards  developed  by  international 
bodies  such  as  the  International 
Consultative  Group  on  Food  Irradiation, 
the  International  Plant  Protection 
Convention,  and  others.  APHIS  is  aware 
of  this,  and  believes  no  change  to  the 
proposed  language  is  needed.  The 
framework  equivalency  work  plan  can 
cite  whatever  requirements  the 
respective  countries  apply  to  irradiated 
fruits  and  vegetables,  whether  they  are 
laws  or  regulations  of  that  country  or 
international  guidelines  or  standards. 

One  commenter  addressed  the 
statement  in  proposed  *i  305.2(0(1  )(ii) 
that  the  framework  equivalency  plan 
must  describe  "the  type  and  amount  of 
inspection,  monitoring,  or  other 
activities  that  will  be  required  in 
connection  with  allowing  the 
importationof  irradiated  fruits  and 
vegetables."  This  commenter  stated  that 
inspection  and  monitoring  of  irradiation 
processing  should  not  differ 
significantly  from  other  treatment 
methods,  e.g.,  heat  or  cold  treatments, 
fumigation,  or  controlled  atmosphere 
treatments. 

APHIS  does  not  believe  any  change  is 
necessary  in  regard  to  this  comment. 
The  proposed  language  does  not  set  any 


required  level  for  inspection  and 
monitoring  activities;  it  merely  asks 
each  country  to  state  the  level  of  sue  h 
activities  it  chooses  to  require  in  the 
framework  equivalency  plan.  We  do  not 
agree  that  all  types  of  treatment 
necessarily  require  the  same  level  of 
monitoring  and  inspection  to  verify  that 
they  are  effective.  The  level  required 
depends  on  the  nature  of  the  treatments 
and  their  technical  complexity, 
including  the  number  of  (.ritit  al  i  (introl 
points  to  be  monitored. 

This  commenter  also  noted  that  the 
framework  equivalency  plan  is  silent  on 
the  role  of  the  irradiation  facility,  and 
suggested  the  facility  should  he 
involved  in  developing  framework 
equivalency  plans  because  facilities  bear 
the  major  responsibility  lor  making 
effective  monitoring  possible. 

We  do  not  believe  an\  change  is 
needed  in  response  to  this  comment. 
The  point  of  the  framework  equivalency 
plan  is  to  document  consistency  in 
national  requirements  for  importation  of 
irradiated  fruits  and  vegetables.  The 
proposed  regulations  present  no  barrier 
to  consultations  between  a  foreign  plant 
protection  service  and  an  irradiation 
facility  during  development  of  a 
framework  equivalency  plan,  but  it  is 
not  APHIS'  place  to  require  foreign 
governments  to  have  such  consultations 
when  developing  their  import 
requirements.  With  regard  to 
documenting  the  role  and  specific 
responsibilities  of  irradiation  facilities 
under  our  regulations,  we  note  that 
proposed  «?  305.2(d)  requires  that  both  a 
compliance  agreement  and  an  annual 
work  plan  be  (developt^d  and  signed  bv 
aphis' and  the  foreign  irradiation 

facility. 

One  commtmter  objected  to  the  trust 
fund  agreement  in  proposed 
4}  305.2(f)(3).  stating  that  it  is 
unnecessary  for  APHIS  to  send 
personnel  to  foreign  c:ountries  to 
monitor  irradiation  processing.  He 
stated  that  between  the  framework 
equivalency  work  plan  and  the  facility 
preclearance  work  plan  in  proposed 
^  305.2(f).  APHIS  had  set  up  a  system 
where  equivalency  in  national 
requirements  existed,  in  terms  ol  the 
Sanitary  and  Phytosanitary  (SPS) 
Agreement  of  the  World  Trade 
Organization.  Article  4  of  that 
Agreement  states  that  "Members  shall 
accept  the  sanitary  and  phytosanitary 
measures  of  other  members  as 
equivalent,  even  if  these  measures  differ 
from  those  used  by  other  Members 
trading  in  the  same  product,  if  the 
exporting  Member  objectively 
demonstrates  to  the  importing  Member 
that  its  measures  achieve  the  importing 
Member's  appropriate  level  of  sanitary 


65022        Federal  Register/ Vol.  ()7,  No    205  /  Wednesday,  October  23.  2002 /Rules  and  Regulations 


or  phvfosanitarv  protectinn."  If  this 
situation  applifs.  the  (.ommenttT  statiid, 
"it  is  more  cost  effective  for  both 
importing  aad  exporting  countries  to 
establish  and  agree  to  the  "equivalency 
work  plan."  including  the  procedure  for 
operation  of  irradiation  facilities 
required  for  treating  fruits  and 
vegetables,  than  to  continue  to  depend 
on  inspection  and  monitoring  of 
operation  of  quarantine  treatments  by 
officials  from  importing  countries. 
Exporting  countries  must  ensure  that 
fruits  are  produced  through  Good 
Agricultural  Practices  (GAPs).  and 
handled  and  processed  or  treated 
through  proper  protocols  under  Good 
Manufacturing  Practices  (GMPs)  to  be  in 
compliance  with  the  recjuirements  i if  the 
importing  countries.  Each  step  in  the 
production,  handling,  processing/ 
treatment  must  be  certified  bv  the 
competent  authorities  in  importing 
countries.  The  final  product  must  be 
certified  by  the  national  plant  protection 
organization  that  proper  quarantine 

treatment,  e.g.  irradiation,  was  done 

*    *    »  " 

In  response  to  this  comment.  APHIS 
understands  that  equivalency  issues 
under  the  SPS  Agreement  are  complex 
and  evolving  First,  we  note  that  USDA 
collects  funds  for  the  foreign  activities 
of  its  inspectors  in  accordance  with 
specific  statutorv  authority.  7  U.S.C. 
7753(a).  which  states  "The  Secretary 
mav  enter  into  reimbursable  fee 
agreements  with  persons  for 
preclearance  of  plants,  plant  products, 
biological  control  organisms,  and 
articles  at  locations  outside  the  I  'nited 
States  for  movement  into  the  1  niled 
States." 

Secondly,  we  disagree  that,  bv  jointlv 
developing  a  framework  equiv.ilencv 
work  plan  and  a  facilitv  preclearance 
work  plan.  APHIS  and  the  exporting 
countrv  will  demonstrate  that 
equivalence  exists.  At  most,  developing 
these  plans  will  help  identify  to  what 
(ifgrcf  equivalency  exists,  and  mav  also 
identify  areas  where  the  procedures  and 
technical  expertise  of  the  exporting 
country  do  not  meet  the  United  States' 
"appropriate  level  of  sanitary  or 
phvtosanitarv  protection  "  Ciertainlv.  the 
level  nf  inspection  and  mimitonng 
performed  by  .^PHIS  emplovees  under 
the  trust  fund  agreement  will  vary 
depending  on  the  effectiveness — the 
equivalencv — of  the  activities  of  the 
foreign  plant  protection  ser\iie 

In  developing  the  framework 
equivalency  work  plan — a  joint 
activity — both  APHIS  and  the  exporting 
countrv  will  have  the  opportuiiit\  to 
negotiate  the  necessarv  or  appropriate 
conditions  to  establish  and  run  the 
program.  In  some  cases,  there  m.iv  be 


cone  ems  about  whether  the  exporting 
countrv  has  adequate  technical 
expert ist;.  experience,  and  oversight 
capability  to  ensure  an  irradiation 
treatment  program  is  conducted 
properK    In  other  cases,  the  host 
government  mav  have  more  capability. 
This  final  rule  does  not  preclude  the 
exporting  countrv'  from  proposing 
alternative  approaches  or  options  for 
meeting  any  concerns  we  may  have  that 
might  cause  us  to  increase  the  level  of 
activities  by  APHIS  inspectors  under  the 
trust  fund  agreement.  Also,  the 
framework  equivalency  work  plan  will 
be  subject  to  annual  review,  which 
allows  for  the  possible  reduction  of 
oversight  (and  associated  costs)  as 
(onfidence  grows  in  the  program. 

Thirdly,  costs  associated  with 
implementing  an  inspection,  treatment, 
or  other  safeguarding  program  are 
normal  and  expected  in  agricultural 
trade.  The  obligation  in  the  SPS 
Agreement  is  that  "*    *    "any  fees 
imposed  for  procedures  related  to 
control,  inspection,  and  approval  are 
equitable  in  relation  to  any  fees  charged 
on  like  domestic  products  or  products 
originating  in  anv  other  Member  and 
should  be  no  higher  than  the  actual  cost 
of  the  service"  (Annex  (]).  In  other 
words.  APHIS  shtjuld  avoid  inconsistent 
or  discriminatory  charges  or  fees,  and 
we  believe  the  final  rule  does  this. 

One  commenter  stated  that  the  work 
plans  and  monitoring  provisions  in 
proposed  §  .iO.S.  J(f)  are  premature  and 
are  subject  to  challenge,  vis-a-vis 
pending  revisions  to  the  two  main 
General  Standards  of  the  ("odex 
Alimentarius  Commission  that  relate  to 
food  irradiation.  If  and  when  these 
standards  are  approved,  they  could 
become  official  WTO  guidance 
addressing  operational  requirements  at 
irradiation  facilities,  including 
dosimetrv.  recordkeeping,  inventorv 
contnil.  inspections,  and  other  matters. 
Tht'  commenter  stated  that  any  conflict 
between  U.S.  food  standards  and  those 
of  a  WTO  member  nation  could  be 
challenged  under  the  WTO's  binding 
dispute  resolution  svstem. 

We  are  making  ncj  change  based  on 
this  comment.  The  fact  that  the  Codex 
.Mimentarius  Ciommission  is  working  on 
developing  standards  for  the  future  does 
not  provule  any  (  urrent  basis  for  a 
challenge  to  our  regulations.  If  and 
when  international  standards  are  readv 
for  adoption,  we  will  examine  them  to 
determine  whether  any  of  our 
regulatif)ns  should  be  amended  to  be 
consistent  with  them.  We  also  note  that 
.M'HI.S  b.is  consisfentiv  worked  with 
bodies  developing  international 
guidelines  for  irradiation  of  fruits  and 
vegetabl«;s,  and  we  believe  our  final  rule 


is  consistent  with  the  anticipated 
products  of  these  bodies. 

One  commenter  suggested  a  change  to 
proposed  §  305.2(h)(3),  which  read  "The 
utilization  of  the  dosimetry  system, 
including  the  number  and  placement  of 
dosimeters  used,  must  be  in  accordance 
with  American  Society  for  Testing  and 
Materials  (ASTM)  standards."  This 
commenter  pointed  out  that  much  of  the 
ASTM  "standards  '  are  actually 
guidelines  that  are  meant  to  be  flexible 
and  adaptive,  and  to  state  that  they 
"must"  be  followed  is  confusing.  The 
commenter  also  noted  that  there  are 
other  authoritative  sources  similar  to 
ASTM  standards  regarding  dosimetry, 
such  as  standards  developed  by  the 
National  Institute  of  Standards  and 
Technology,  that  are  in  wide  use  in  U.S. 
and  foreign  nuclear  industries. 

We  agree  that  the  reference  in 
proposed  §  305.2(h)(3)  was  too  definite 
and  restrictive,  and  implied  that  the 
ASTM  published  precise  dosimetry 
standards  that  all  irradiation  facilities 
could  and  must  follow  exactly.  In  fact, 
the  ASTM  describes  its  dosimetry  guide 
as  a  document  that  "covers  the  basis  for 
selecting  and  calibrating  dosimetry 
systems  used  to  measure  absorbed  dose 
*    *    *.  It  discusses  the  types  of 
dosimetry  systems  that  may  be 
employed  during  calibration  or  on  a 
routine  basis  as  part  of  quality  assurance 
in  commercial  radiation  processing  of 
products.  This  guide  also  discusses 
interpretation  of  absorbed  dose  and 
briefly  outlines  measurements  of  the 
uncertainties  associated  with  the 
dosimetry.  The  details  of  the  calibration 
of  the  analytical  instrumentation  are 
addressed  in  individual  dosimetry 
system  standard  practices  *    *    *.  This 
guide  should  be  used  along  with 
standard  practices  and  guides  for 
specific  dosimetry  systems  and 
applications  covered  in  other 
standards." 

In  fact,  the  ASTM  standards  for 
dosimetry  describe  basic  principles, 
tjffective  techniques,  and  best  practices, 
but  do  not  provide  absolute  or 
mandatory  standards  for  dosimetry 
systems.  To  recognize  this,  we  are 
changing  the  statement  in  ^  305.2(h)(3) 
to  read  as  follows;  "When  designing  the 
facility's  dosimetry  system  and 
procedures  for  its  operation,  the  facility 
operator  must  address  guidance  and 
principles  from  American  Societv  for 
Testing  and  Materials  (ASTM)  standards 
or  an  equivalent  standard  recognized  by 
the  Administrator." 

Irradiation  Indicators  and  Tests  To 
Identify  Irradiated  Fruit 

Several  commenters  on  the  original 
proposed  rule  suggested  that  we  should 
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require  that  prior  to  irradiation, 
indicators  should  be  attached  to  cartons 
of  articles.  These  indicators  would 
change  color,  or  undergo  some  other 
obvious  change,  when  exposed  to 
irradiation  in  the  required  dose  range 
for  regulated  articles.  The  commenters 
stated  that  these  indicators  would  be  a 
very  useful  safeguard  and  could  be  used 
by  enforcement  personnel  and  others  as 
a  quick  check  to  confirm  that  a 
particular  carton  had  in  fact  been 
exposed  to  the  required  level  of 
radiation.  Commenters  identified 
several  devices  and  dye-impregnated 
labels  that  react  to  radiation  in  the  150- 
250  gray  range. 

Because  we  did  not  propose  to  require 
any  such  indicators  or  tests  in  the 
proposed  rule,  we  discussed  their  use  in 
the  supplemental  proposed  rule.  In  the 
supplemental  proposed  rule,  we 
proposed  to  change  the  paragraph 
addressing  packaging,  §  305.2(g)(1).  to 
state  that  "each  carton  must  bear  an 
indicator  device,  securely  attached  prior 
to  irradiation,  that  changes  color  or 
provides  another  clear  visual  change 
when  it  is  exposed  to  radiation  in  the 
dose  range  required  by  this  section  for 
the  pests  for  which  the  articles  are  being 
treated." 

We  received  more  than  20  comments 
on  this  proposed  change.  Several  were 
mildly  supportive  of  using  carton 
indicators,  but  the  large  majority  of 
comments  opposed  the  requirement  for 
numerous  technical,  operational,  and 
cost-benefit  reasons.  Several 
commenters  cited  the  report, 
"Standardized  methods  to  verify 
absorbed  dose  in  irradiated  food  for 
insect  control,"  published  in  2001  by 
the  International  Atomic  Energy 
Agency.  IAEA,  Vienna,  lAEA-TECDOC- 
1201.  The  commenters  stated  that  the 
findings  of  that  report  indicated  that,  at 
present,  color  indicator  devices  are  not 
suitable  and  not  reliable  to  be  used  in 
phytosanitary  applications  and  should 
not  be  used  until  such  devices  are 
further  developed  and  are  thoroughly 
tested  for  reliability. 

Other  commenters  cited  the  document 
ASTM  Standard  E  1539-98,  "Standard 
Guide  for  Use  of  Radiation-Sensitive 
Indicators."  Section  7.3  of  that 
document  states:  "Some  irradiation  or 
storage  conditions  may  result  in  false 
positive  or  negative  observations.  For 
these  reasons,  indicators  should  not  be 
used  as  a  criterion  for  product  release. 
Also,  external  environmental  influences 
may  make  the  interpretation  of  the 
indicators  meaningless  outside  the 
irradiation  facility  unless  appropriate 
controls  are  used." 


One  commenter  cited  several 
additional  research  articles  •*  that 
evaluate  the  effectiveness,  sensitivity, 
and  vulnerability  to  environmental 
effects  of  irradiation  indicators. 

Several  commenters  noted  that  the 
few  indicators  currently  on  the  market 
were  not  sensitive  enough  to  properly 
document  the  proposed  dose  ranges  of 
100  to  250  gray.  They  noted  that  the 
margin  of  error  for  such  indicators 
appeared  to  be  about  100  gray — meaning 
that  an  indicator  designed  to  change 
color  at  a  dose  of  250  gray  might  change 
at  a  dose  as  low  as  150  gray,  or  not 
change  until  it  received  a  dose  of  350 
grav.  These  commenters  noted  that  if 
irradiation  facilities  concentrate  on 
indicator  color  change  as  a  measure  of 
success,  they  could  subject  some  articles 
to  unnecessarily  high  doses,  or  even 
pass  some  articles  that  received  less 
than  the  required  doses. 

Several  commenters  suggested  that 
APHIS  .should  concentrate  on  ensuring 
that  irradiation  facilities  conduct  and 
document  proper  and  effective 
dosimetry  programs  and  not  require 
carton  indicators  unless  and  until  they 
are  proven  reliable,  useful,  and  cost- 
effective  at  a  later  date.  They  suggested 
that  inspectors  at  the  port  of  entry,  if 
they  find  insects  or  larvae  in  an 
irradiated  shipment  or  have  other 
questions  about  the  adequacy  of  the 
irradiation,  could  use  the  required 
labeling  and  documentation  to  chec:k  on 
the  treatment  of  that  shipment— e.g..  by 
matching  carton  lot  numbers  from  the 
•port  with  carton  lot  numbers  in  the 
facility's  records.  Inspectors  could 
readily  verify  with  the  facility  operator 
that  a  particular  shipment  had  been 
irradiated,  and  could  also  check  APHIS 
monitoring  records  for  that  facility. 
Given  modern  communications  and 
databases,  such  verification  would  not 
undulv  delay  release  of  shipments  at 
ports. 

Other  commenters  took  issue  with  a 
statement  in  the  economic  analysis  for 


-•Ehlrrriiann.  D..-\.F..  (Fi'drral  Rescarrh  ('..-nlrr  for 
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KriKinecring).  A'.ilid.itidii  ul  a  Uihv]  ciosiniitli'r  for 
tdud  irraiii.ilidii  apiilic  .iliiins  iiv  siilijiu  tivn  ami 
iil)ii'(  live  mi-aii',."  .Xppl    KhiII.iI.  \>u\.:  v.  4H(9).  p. 
ll<)7-i:d01:  I'lMT 

UhliTmann.  D..\.K,  (iiMl.'ial  Ki'sran  h  Onlrc  Inr 
Nutrition.  KarKrulu-  ((■crniaiiy).  Iiisl   (it  I'r(i(  ess 
t;ii<;in('crin«).   A'alidation  ol  a  labfl  diisiiMi'lcr  uitli  , 
regard  to  dosi'  .issuranic  ill  (.ritical  applu  .ilioiis  as 
(piarantiiuMdntnil.  ■  International  .•\l(inii(  KncrKy 
Agcni  \ .  \.M:.\.  Viciuia  (.-Xustria),  IMTO.  p.  2l>5-27(): 
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KaziMil.  D.  (Rnder  B(isko\i(   Inst..  Z.inreli 
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environiniMilal  efle(  ts  on  sterin  irradialiiin  indii  alor 
laliels,-  Radiat.  Plus.  Cilieni  .  v   41*14)  p,  4'n-4«5. 


the  supplemental  proposal  that  use  of 
indicators  would  increase  the  price  of 
imported  artichis  by  only  "a  few  cents 
per  pound."  These  commenters  pointed 
out  that,  even  if  this  is  true,  the  cost  of 
irradiating  articles  at  some  facilities 
could  be  as  low  as  5  cents  per  pound, 
and  increasing  this  cost  to  H  cents  b\ 
requiring  indicators  amounted  to  a  tit) 
percent  cost  increase  for  treatment 
Thev  also  noted  that  a  price  differential 
of  3  cents  per  pound  could  be  a  critical 
disadvantage  in  some  market  situatmns. 

We  have  carefully  analyzed  all  the 
data  and  opinions  submitted 
recommending  against  the  indicator 
requirement,  and  we  have  deiided  not 
to  require  indicators  at  this  time.  While 
we  believe  that  a  conceivable  indicator 
could  be  employed  as  a  possible  cross- 
check at  ports  of  entry,  apparently  there 
is  no  such  indicator  that  is:  (1)  Currently 
available  at  low  cost:  (2)  validated  to  be 
sensitive  and  reliable  in  the  appropriate 
dose  ranges:  and  (3)  validated  to  be 
resistant  to  false  positives  and  false 
negatives  caused  by  environmental 
effects.  We  also  concur  with 
commenters  that,  at  least  during  the 
earlv  implementation  ot  this  program 
and  the  first  operations  of  irradiation 
facilities  under  the  regulations,  it  is 
important  to  concentrate  on  effective 
dosimetry  programs  and  recordkeeping 
at  facilities,  and  effective 
communications  between  APHIS 
inspectors  and  facilities  to  backtrack 
treatment  recorcis  for  individual 
shipments,  rather  than  attempting  to  u.se 
problematic  indicator  technologies. 

One  commenter  wrote,  in  support  of 
requiring  indicators,  that  it  was  a 
manufacturer  of  luminescence 
technologv  devices  that  were  sensiti\'e 
to  irradiation  in  the  dose  ranges  APHIS 
proposed.  While  these  indicators  do  not 
change  color  in  a  manner  visible  to  the 
naked  eye.  their  state  change  after 
irradiation  can  be  read  by  an 
inexpensivt'  device  similar  to  a  barc:ode 
scanner.  This  commenter  claimed  that 
such  indicators  have  advantages  in 
terms  of  cost,  resistance  to 
environmental  effects,  and  counterfeit 
resistance. 

While  such  devices  are  not  consistent 
with  the  type  of  indicator  .^PHIS 
proposed — which  was  lor  an  indif:ator 
"that  changes  color  or  provides  another 
clear  visual  change"— APHIS  will 
consider  such  devices,  along  with  other 
types  of  indicator  technology,  in  its 
future  consideration  of  whether  to 
require  indicators.  We  wish  to 
emphasize  that  we  welcome  suggi-stions 
regarding  ways  indicators  might  be  used 
effectively,  and  technical  descriptions  of 
available  indicators.  .Also,  since 
irradiation  facilities  in  foreign  countries. 


65024        Federal  Register/ Vol.  67.  No.  205 /  Wednesday.  October  23.  2002 /Rules  and  Regulations 


.ind  the  government  agencies  that 
regulate  irradiation  in  those  countries, 
ultimatelv  bear  a  great  deal  of 
responsibility  for  ensuring  that  products 
are  irradiated  in  accordance  with  .\PHIS 
requirements,  we  welcome  an\ 
>uggestions  from  those  sources  on  the 
use  of  indicators  or  other  methods  for 
confirming  that  products  were  properly 
irradiated. 

Other  Comments  on  the  Supplemental 
Proposed  Rule 

We  received  approximately  50 
( omments  on  the  supplemental 
proposed  rule  that  were  similar  to  the 
iOOO  form-letter  comments  we  received 
on  the  original  proposal.  These 
comments  generally  raised  issues  that 
are  outside  the  scope  of  the  current 
rulemaking,  such  as  the  safety  of 
irradiation  facilities  and  the  nutritional 
value  of  irradiated  food. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule  with  the  changes  discussed  in  this 
liocument 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  .5  L'.S.C.  .553.  mav  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  >  if  this  rule 
IS  necessary  to  provide  an  alternative  to 
other  currently  approved  treatments 
against  fruit  files  and  the  mango  seed 
ueevil  in  fruits  and  vegetables,  thus 
relieving  restrictions.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  he 
effective  upon  publication  m  the 
Federal  Register 

Executive  Order  128B6  and  Regulatory 
Flexibility  .\ct 

This  rule  has  been  reviewed  under 
Executive  (Jrder  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Exe(  utive  Order  12H66  and. 
therefore,  has  been  re\u'wed  b\  the 
Office  of  Management  and  Budget. 

The  economic,  analysis  for  the 
(  hanges  in  this  document  is  set  forth 
below   It  provides  a  cost-benefit  anal\  sis 
as  required  by  pAecutive  Order  12866 
and  an  analysis  of  the  potential 
'•'  onomic  effects  on  small  entities  as 
required  h\  the  Regulatory  Flexibility 
Act. 

In  accordance  with  5  I'.S.C.  604.  we 
have  performed  a  final  regulatory 
flexibility  analysis  regarding  the  effect 
of  this  rule  on  small  entities   In  the 
initial  regulatory  flexibility  analysis  in 
the  proposed  rule  we  stated  that  we  did 


not  have  all  the  data  necessary  for  a 
I  iiinprehensive  analysis  of  the  effects  of 
this  rule  on  small  entities,  and  we 
invited  comments  concerning  potential 
effects.  In  j)articular.  we  solicited  data 
to  help  determine  the  number  and  kinds 
of  small  entities  that  mav  incur  benefits 
or  costs  from  implementation  of  this 
proposed  rule.  \Ve  did  not  receive  any 
( (miments  challenging  our  estimates  of 
the  number  and  kinds  of  small  entities 
affected,  although  several  comments  did 
state  that  the  additional  cost  of  requiring 
c;arton  indicators  (a  requirement 
removed  from  this  final  rule,  as 
discussed  elsewhere  in  this  document) 
would  have  adverse  impacts  on  both 
large  and  small  importers. 

Under  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772).  the  Secretary  of 
Agriculture  is  authorized  to  regulate  the 
importation  of  plants,  plant  products, 
and  other  .irticles  to  prevent  the 
introdiution  of  injurious  plant  pests. 

This  rule  will  permit  the  treatment  of 
imported  fruits  and  vegetables  by 
irradiation,  in  place  of  or  in  conjunction 
with  existing  phytosanitary  treatments 
or  other  protocols,  for  11  species  of  fruit 
flies  and  one  spec:ies  of  seed  weevil. 
Irradiation  cimld  take  place  prior  to 
shipment  to  the  I'nited  .States  or  after 
arm  al.  There  are  requirements  for 
certification  of  the  facilities,  treatment 
monitoring,  pallet  security,  and 
recordkeeping  for  irrailiation  at  all 
facilities,  and  packaging  and  labeling 
requirements  for  articles  irradiated 
before  arrival  in  the  United  States. 
Irradiation  facilities  must  use  an 
afiproved  dosimetry  system  during 
treatment  and  keep  records  to  verify 
effective  irradiaticm  For  irradiation  after 
arrival,  compliance  agreements  will 
impose  recpiirements  on  the  transit  from 
ports  to  irradiation  facilities,  to  ensure 
all  shipments  requiring  irradiation  are 
delivered  to  the  facility  and  are  not 
rerouted  to  sale  prior  to  treatment. 

Firms  in  the  United  States  primarily 
affected  by  this  rule  will  be  ones 
conducting  the  irradiation  treatments. 
They  could  be  variously  classified  by 
the  Small  Musiness  Administration, 
depending  on  each  one's  particular 
business  enterprises.  A  firm  providing 
irradiation  services  strictly  for  tht; 
treatment  of  crops,  including  imported 
truits  and  vegetables,  would  be  included 
in  the  Standard  Industry  Classification 
(SIC)  category  0723  (f  irop  Preparation 
Services,  except  (Cotton  ("linning).  A  firm 
would  ipialify  as  a  small  entitv  if  it  had 
annual  revenues  of  S5  million  or  less.  If 
■1  firm  that  imports  or  wholesales  fruits 
and  vegetabh'S  were  to  perform  the 
irradiation  itself,  it  would  be  included 
in  SIC  5148  (Fresh  Fruits  and 
Vegetables),  since  its  principal  activity 


would  remain  importing  or  wholesaling. 
In  this  case,  the  firm  would  be 
designated  as  a  small  entity  if  it  had  100 
or  fewer  employees. 

Firms  expected  to  benefit  most 
immediately  from  this  rule,  however, 
would  not  belong  in  either  of  these  SIC 
categories.  They  would  be  companies 
that  currently  provide  irradiation 
ser\'ices  on  contract  for 
decontamination  or  sterilization 
purposes  and  could  readily  adapt  to 
perform  phytosanitary  irradiation.  They 
are  classified  within  SIC  2099  (Food 
Preparations.  N.E.C.)  or  SIC  2842 
(Spec  iaity  Cleaning,  Polishing,  and 
Sanitation).  The  former  c:ategory 
includes  firms  that  irradiate  food  items, 
such  as  spices,  seeds,  culinary  herbs, 
vegetable  seasoning,  and  poultry,  to 
destroy  harmful  pathogens.  Included  in 
SIC  2842  are  firms  that  primarily 
provide  irradiation  services  for  the 
sterilization  of  medical  devices, 
pharmaceutical  preparations,  and  raw 
materials  used  in  cosmetic  products. 

Four  firms  with  SIC  2099  or  2842 
designations  have  been  identified  that 
provide  irradiation  service's  on  contract. 
For  both  categories,  employment  of  500 
or  fewer  persons  qualifies  a  firm  as  a 
small  entity.  Three  of  the  four  firms  are 
considered  small.  (The  fourth  one  had 
been  a  small  entity  until  last  year,  when 
it  was  purchased  by  another 
corporation.) 

Of  these  four  companies,  the  one  that 
is  not  a  small  entity  is  the  only  one 
engagcni  at  present  in  phytosanitary 
irradiation.  This  firm  treats  papayas, 
carambolas.  litchis.  and  other  tropical 
fruits  from  Hawaii  that  are  moved 
interstate  to  the  mainland  United  States. 
Irradiation  of  the  fruit  in  accordance 
with  7  CFR  :n8.13-4f.  performed  at 
facilities  in  Illinois,  removes  the  risk  of 
Mcnliterranean.  Oriental,  and  melon 
fruit  fiv  introduction,  while  also 
lengthening  the  shelf  life  of  the  fruit. 
Treatment  of  the  Hawaiian  fruit, 
however,  is  a  small  part  of  the  firm's 
business:  irradiation  services  are  mainly 
provided  for  sterilization  purposes 
through  a  network  of  fac:ilities  in  nine 
States  and  Canada. 

Similarly,  the  second  of  the  four  firms 
has  12  facilities  thrciughout  the  United 
.States.  8  of  whic:h  are  used  for  medical 
sterilizations  and  4  for  other  purposes. 
One  of  the  12  facilities,  located  in 
southern  ("alifornia.  has  been  adapted 
for  irradiation  of  fruits  and  vc^getables 
for  the  purpose  of  lengthening  shelf  life. 

The  other  two  firms  that  provide 
irradiation  services  are  singhvfacility 
businesses.  One.  in  Maryland, 
principally  conducts  medical  and 
pharmaceutical  sterilizations,  and  the 
other,  in  Florida,  has  been  irradiating 
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poultry  products  for  the  retail  market 
and  hospitals  since  1993. 

In  adciition  to  these  four  firms, 
companies  that  use  irradiation  to 
sterilize  their  own  products  could  also 
benefit  from  this  rule  by  contracting 
their  irradiation  facilities  for 
phytosanitary  purposes.  Location, 
throughput  capacity,  the  irradiating 
processes  used,  and  other  characteristics 
of  the  facilities  would  help  determine 
whether  the  cost  of  their  services  would 
be  competitive  in  comparison  to  the  cost 
of  alternative  methods  of  treatments. 

While  these  firms  are  technologically 
capable  of  taking  advantage  of  treatment 
opportunities  afforded  by  this  rule,  any 
economic  effects  on  them  will 
ultimately  depend  on  the  cost 
effectiveness  of  irradiation  when 
compared  to  alternative  phytosanitary 
treatments.  A  1994  study  sheds  light  on 
the  benefits  and  costs  of  irradiation 
versus  methyl  bromide  (MB)  fumigation 
for  the  treatment  of  imported  fruits  and 
vegetables."^  Economic  benefits  in  this 
study  were  estimated  in  terms  of 
preventing  potential  economic  losses  in 
U.S.  fruit  and  vegetable  markets  that 
would  result  from  discontinuation  of 
MB  as  a  fumigant  for  imports.  In  fiscal 
year  1996,  14  percent  of  imported  fruits, 
nuts,  and  vegetables,  valued  at  about 
$345  million,  were  treated  with  MB,  80 
percent  at  U.S.  ports  and  20  percent  in 
preclearance  programs  in  foreign 
locations."  Although  temperature- 
modifying  treatments  are  possible 
alternatives  for  some  fruits  and 
vegetables,  MB  fumigation  is  the 
principal,  and  sometimes  sole, 
phytosanitary  treatment  available  for 
many  commodities. 

The  1994  study  focused  on  short-  and 
medium-term  costs  and  benefits  of 
irradiation  treatment  in  off-season  U.S. 
import  markets  for  grapes,  nectarines, 
okra,  peaches,  and  plums.  Grapes 
comprise  over  80  percent,  by  value,  of 
imported  fruits  and  vegetables 
fumigated  with  MB,  but  they  have  a  low 
tolerance  for  irradiation.  When  grapes 
were  included  in  the  analysis, 
irradiation  treatment  costs,  in  1998 
dollars,  ranged  from  1.6  to  3.9  cents  per 
pound.  Excluding  grapes,  irradiation 
cost  estimates  ranged  from  3.4  to  3.9 
cents  per  pound. ^  These  unit  costs 


reflect  the  substantial  economies  of  size 
that  could  be  captured  by  irradiation 
facilities,  due  to  the  concentration  of 
imported  fruit  at  certain  ports  of  arrival. 

Preshipment  and  quarantine  uses  of 
MB.  along  with  critical  agricultural  and 
emergency  uses,  are  exempted  from  the 
MB  phase  out  required  by  the  Clean  Air 
Act."  These  exemptions  essentially 
segment  the  MB  market  into  restricted 
and  unrestricted  parts.  Demand  for  MB 
used  for  exempted  purposes  is  expected 
to  remain  unaffected  as  its  use  as  a  soil 
fumigant  is  restricted.  However, 
reduced  production  due  to  the  phase 
out  may  cause  the  price  of  MB  used  for 
phytosanitary  purposes  to  rise,  due  to 
an  increase  in  the  unit  cost  of 
production.  Most  MB  in  the  world  is 
manufactured  by  only  three  companies, 
two  in  the  United  States  and  cme  in 
Israel.  Whether  their  economies  of 
production  can  be  maintained  will 
depend  on  the  demand  for  MB  for 
exempted  purposes  in  the  United  States 
and  other  developed  countries,  and 
overall  demand  in  developing  countries 
(where  final  phase  out  is  scheduled 
under  the  Montreal  Protocol  for  2015). 

The  demand  for  irradiation  as  a 
treatment  alternative  will  be  influenced 
by  product  quality  and  phytotoxicity 
issues.  Product  shelf  life  can  be 
extended  by  irradiation.  Moreover,  some 
fruits  and  vegetables  that  are  damaged 
by  fumigation  or  temperature-modifying 
treatments  are  tolerant  of  irradiation.  On 
the  other  hand,  as  indic:ated  above  for 
grapes,  some  fruits  and  vegetables  are 
considered  not  very  tolerant  of 
irradiation.  Assuming  consumers  accept 
irradiation  as  a  phytosanitary  treatment, 
its  use  will  be  determined  not  only  by 
the  availability  of  alternative  treatments 
and  relative  costs  but  also  by  its 


'•••(".o.sis  and  Bnnofits  of  Irradiation  Versus  Methyl 
Broinidi'  Fumigation  for  nisinfestation  of  t  ..S.  Iruit 
anil  Vegetal)li!  Imports.'  by  Kenneth  \V.  Forsvthe. 
Ir  and  Phvlo  Evangelou.  ERS  Staff  Report  No. 
.•\(;ES94i2.  March  1994. 

'■••Quarantine  Uses  of  Methyl  Bromide  by  the 
LInited  Stales.  Fiscal  Year  199b'  (Draft).  .APHI.S- 
I'PD-l'.AD,  April  1997;  available  in  the  .M'HIS 
reading  room  (see  ADDRESSES). 

"To  adjust  irradiation  unit  costs  estimated  in  the 
1994  study  from  1987  dollars  to  1998  dollars, 
values  are  multiplied  by  a  factor  of  1.23  (producer 


pric  e  inde\  for  (  apital  e(|uipnu'iit.  series  ID: 
\Vl'SS()F;i20().  Bureau  of  Lnbor  Statistics.  I'S.  Uejit 
of  Labor). 

"Ten  pen  enl  of  methvl  l)r(]inide  used  aiuui.illv  in 
agriculture  in  the  linited  States  is  for  couunodity 
and  quarantine  treatment,  compared  to  85  percent 
for  soil  luinigalion  anil  ,t  percent  for  struc  tural 
huiiigation  Tlie  I'HHI  Onmibus  Consolidated  and 
Emergent  V  Supplemental  .Appropriations  .\ct 
(Public  Law  105-J77)  made  specific  i  hanges  to  the 
C:leau  .Mr  Ml.  to  harmonize  the  t  '.S.  phaseout  ol 
methyl  bromi(li>  with  the  Montreal  Protocol 
phaseout  s(  hedule  for  de\eloped  countries.  This 
schedule  recpiires  I  .S.  methvl  bromide  production 
an<l  iuiportation  reductions  (from  1991  le\('ls)  of  25 
percent  in  1999.  ,'j()  perccnit  ui  2001.  70  percc^nt  in 
200.J.  and  100  perc;cuit  in  2005:  evempted  from  this 
phaseout  schedule  are  critical  agricultural, 
emenjeiu  v.  and  preshipmeni  and  cpiarantine  uses. 
With  respect  to  traded  c  ommodities.  the 
amendment  states  that  "the  \\iV.\\  .Administrator 
shall  exempt  the  produc  tion.  imiiorlation.  and 
consumption  of  meth\l  bromide  to  huuigate 
c  ommodities  entering  or  lc'a\  ing  \hv  I  nittnl  States 
or  anv  State  (or  politic  al  subdivision  thereof)  for 
purposes  of  c  cimpbanc  e  uitli  Ariimai  and  Plant 
Health  Inspection  Service  recpnrements  •    •    '  •' 
Iwww.rpn.pov/oznni'  mhr  mbrqu.lUmll. 


enhancing  or  diminishing  effects  on 
product  (luality. 

When  tne  latter  range  of  unit  costs 
(3.4  to  3.9  cents  per  pound)  are  applied 
to  fumigated  quantities  of  11  varieties  of 
fruits  importeci  in  fiscal  year  1996  that 
have  a  high  cjr    ledium  tolerance  of 
irradiation,  co.'-ts  of  irradiation 
treatment  range,  in  1998  dollars, 
between  S2.7  million  and  S3,l  million  " 
Applying  MB  fumigation  costs  assumed 
in  the  1994  study.  0.6  to  1.2  t;ents  per 
pound  in  1998  dollars,  yields  a  total 
treatment  cost  of  SO. 5  million  to  SO. 9 
million  for  this  same  set  of  imports.  It 
is  apparent  that  the  use  of  irradiation  for 
phyto.sanitary  purposes  is  probably  not 
a  cost-competitive  alternative  to  MB 
fumigation  at  present.  However,  the 
phase-out  of  MB  as  a  soil  fumigant  may 
result  in  an  inc  rease  in  its  unit  cost  of 
production,  thereby  making  the  c:ost  of 
irradiation  and  other  treatment 
alternatives  more  ccmipetitive. 

This  rule  will  broaden  the  choices 
among  phytosanitary  treatment 
alternatives  for  U.S.  fruit  and  vegetable 
importers.  No  net  socit^tal  gains  and 
losses  othi^r  than  small  price-related 
changes  are  expected  from  this  rule  if 
irradiation  is  used  only  to  treat  fruits 
and  vegetables  that  would  have  been 
imported  otherwise  using  an  alternative 
treatment.  Income  earned  by  firms 
providing  the  irradiation  services  would 
be  income  forgone  by  the  displaced 
fumigators  or  other  treatment  providc'rs. 
But  if  irradiaticm  enables  importations 
that  would  not  otherwise  oi:c:ur.  then 
societal  gains  (increased  imports)  could 
be  attributed  to  its  phytosanitary  use. 
Irradiation  treatment  most  likely  will 
both  serve  as  an  alternativ  e  treatment 
for  a  fracticjn  of  current  imports  and 
stimulate  additional  imports  for  certain 
fruits  and  vi^getables.  such  as  papaya, 
that  need  to  be  treated  for  Iruit  flies  and 
have  a  high  toleranc.e  for  irradiation. 

Allowing  irradiation  to  be  used  as  a 
phytosanitary  treatment  for  1 1  fruit  fiy 
species  and  one  seed  weevil  spec:ies 
would  most  immediately  benefit  four 
firms,  three  of  which  are  small  entities, 
that  currently  provide  irradiation 
services  on  contract  for  sterilization  and 
decontamination  purposes. 
Participation  of  these  firms,  and  entry  of 
other  firms,  in  the  treatment  of  imported 


•rill    11  truits  are  apricot,  hanana/planlain. 
gr.ipetruit,  orange,  papaya,  peach/  neclarine. 
pineapple',  plum,  strawberry,  tangerine,  and  tomato. 
The  I  oinhineil  weight  of  import  shipments  of  these 
(ruits  that  were  fumigated  with  MH  in  fi.scal  vear 
199t)  was  apprciximatelv  7H.;i  million  pounds.  This 
represented  onh  2.43  percent,  by  weight,  of  total 
imports  of  these  11  fruits  (see.  op.  i//..   ■Quarantine- 
lises  id  Methvl  Hiomide  by  the  United  Slates.  Fiscal 
Year  199(i    inraflj.  Table  i).  The  range  of  costs  is 
probablv  underestimated,  since  it  assumes 
economies  of  size  would  l>e  captured  in  all  cases. 
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fruit.s  and  voyMtdblcs  will  depend  upon 
the  demand  that  devt'lops  tor  irradiation 
m  relation  to  alternative  treatments 

The  economic  effects  of  the  (  han^jes 
adopted  from  the  supplemental 
[)rnposed  rule  result  from  the 
establishment  of  trust  fund  agreements 
to  reimburse  APHIS  for  its  activities 
monitoring  irradiation  facilities  in 
foreign  countries   We  are  re()uiring  that 
the  inspection  and  monitoring  activities 
performed  by  a  foreign  plant  protection 
service  at  irradiation  facilities  located 
overs(Ms  be  re(  orded  in  an  agreement 
signed  by  the  foreign  servK  e  and 
APHIS.  The  purpose  of  the  agreement  is 
to  ensure  appropriate  levels  of 
inspection  ami  monitoring  at  the 
facilities,  thereby  reducing  anv  pest  risk 
due  to  misunderstandings  or 
shortcomings  in  the  oversight  of 
irradiation  and  related  processes  at 
fa(  llltie> 

When  a  foreign  [ilant  prnte(  tion 
service  estalilishes  a  trust  fund 
agreement  to  reimburse  .M'HIS  for 
expenses,  that  service  may  or  may  not 
pass  alrmg  the  cost  of  depositing  those 
funds  to  producers  in  that  c:ountr\ , 
depending  on  the  ser\'ice's  funding 
mec.lianisms   If  it  passes  along  that  (ost 
to  foreign  producers,  those  producers 
will  likelv  raise  the  price  of  fruits  ,ind 
vegetables  exported  to  the  liuteii  States 
to  cover  the  costs.  However,  we  expect 
that  trust  fund  agreement  costs  to  have 
a  negligible  effect  on  the  prices  [laul  bv 
I'  S  mer{  hants  and  consumers  for  the 
imported  produce 

The  benefits  of  the  fru^r  fund 
agreements  .iccrue  because  the 
agreements  will  increase  the  reliability 
of  irradiation  as  a  phytosanitary 
treatment   Thus,  benefits  ,ire  evaluated 
in  terms  of  prevf-nting  potential 
economic  losses  in  l-'.S.  fruit  and 
vegetable  markets  that  could  oc(  ur  if 
pests  should  enter  the  I'nited  States 
with  articles  that  were  not  properK 
irradiated  because  trust  fund  agreements 
to  monitor  treatments  were  not  in  effect 
These  benefits  cannot  fie  readilv 
quantified.  As  an  exam[)le,  however, 
averting  the  (  osts  asso(  cited  with  ,i 
single  fruit  flv  outbreak  in  the  I  nited 
States  would  save  more  than  the  total 
( lists  for  trust  fund  agreements  over 
manv  \e,irs 

The  tiM|nr  .ilternative  to  this  rule 
would  he  \n  rint  allow  these  irradiation 
treatment    In  that  rase,  importers  and 
irradiation  businesses  unuld  iint  accrue 


the  benefits  des(  rihed  .iho 


.111(1  firms 


providing  existin^;  ir",itint'nt  alternatives 
would  c  iintinue  operating  as  at  present 
(with  MB  fumigation  becoming  less 
competitive  as  its  supply  is 
constrained). 


This  final  rule  contains  information 
collec  tioii  re(juirements.  which  have 
been  approved  bv  the  Office  of 
Managtmient  and  Budget  {see 
Paperwork  Reduction  Act"  below). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
t.xtH  utive  Order  12988.  Civil  lustice 
Reform,  linderthis  rule:  (1)  All  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  gi\en  to  this  rule;  and  (3) 
administrative  proc;eedings  will  not  be 
retjuired  before  parties  mav  file  suit  in 
court  (  hallenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prt^pared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
1  on(  lusion  that  the  irradiation  methods 
111  this  rule  would  not  present  a  risk  of 
iiitrodiK  ing  or  disseminating  plant  pests 
.iiid  would  not  have  a  significant  impact 
on  thi'  (jualitv  of  the  human 
environment   B.ised  on  the  finding  of  no 
signific.mt  impac  t,  the  .Administrator  of 
the  /Xniinal  and  Plant  Health  Inspection 
.Service  has  iletermined  that  an 
environmental  impai  t  statement  need 
HI  it  lie  prepared 

I'he  I'luironmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  111  .11  (  ordaiK.e  with:  (1)  The 
.National  Hiu  ironmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42'U.S.C. 
4,121  t^t  sf(j  ).  (2)  regulations  ofthf 
(iouniil  on  Hnvironmental  Quality  for 
iiiifilementing  the  pro(  edural  provisions 
of  .NKI'A  (noCFR  parts  1. -300-1508).  (3) 
USD.A  regulations  implementing  N'EPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  C.FR  part 
372). 

Copies  of  the  environmental 
assessment  ,ind  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  1  SD.-X.  room  114  1.  South 
Budding.  14th  Street  and  Independence 
Avenue.  SW  .  W.ishington.  DC.  Iietween 
H  a  111   and  4:.)0  p  m..  .Monday  through 
1  rida\    except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
toc.ill  ahead  on  (202)  ()9l>-2817  to 
facilitate  entry  into  the  reading  room   In 
adilition.  (opies  mav  be  obtained  bv 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  " 

Paperwork  Reduction  .\ct 

111  .11  (  ordaiK f  with  the  Papttrwork 
Kedui  turn  .Act  of  199.S  (44  U.S.C.  3501 
ft  ,s>'(/  I,  the  information  collection  or 
recordkeeping  rt-quirements  includinl  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 


(0MB)  under  OMB  control  number 
0579-0155. 

List  of  Subjects 

7  CFR  Part  305 

Irradiation,  Phytosanitary  treatment. 
Plant  diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements. 

7CFEPart319 

Bees,  Coffee.  Cotton.  Fruits.  Honey. 
Imports.  Logs,  Nursery'  Stock,  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Rice.  Vegetables. 

Accordingly,  title  7.  chapter  III.  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  A  new  part  305  is  added  to  read  as 
follows: 

PART  305— PHYTOSANITARY 
TREATMENTS 

Se(  . 

.!().■),  1      Uclinilinns. 
id.T  J      irradiation  trealnient  of  ini[iorttni 

truits  .inii  vegetables  tor  c  ertaiii  Iriiit  Hies 

.ind  maiigii  seed  wcev  IK 

.Authority;  7  I'.S.C.  7701-7772:  21  U.S.C. 
1  It.  .iiid  1  .('(ia:  7  CFR  2.22.  2.80.  and  371.3. 

§305.t     Definitions. 

The  following  definitions  apply  for 
the  purposes  of  this  part: 

Administrator.  The  Administrator. 
.-\nimal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
.Agriculture,  or  any  person  delegated  to 
act  for  the  Administrator  in  matters 
affecting  this  part. 

APHIS.  The  Animal  and  Plant  Health 
Inspection  Ser\ice,  United  States 
Department  of  Agriculture. 

Dnsp  mapping.  Measurement  of 
absorbed-dose  within  a  process  load 
using  dosimeters  placed  at  specified 
locations  to  produc:e  a  ontv.  two-,  or 
three-dimensiimal  distribution  of 
absorbed  dose,  thus  rendering  a  map  of 
absorbed-dose  values. 

Dosimeter.  A  device  that,  when 
irradiated,  exhibits  a  quantifiable 
change  in  some  property  of  the  device 
that  can  be  related  to  absorbed  dose  in 
a  given  material  using  appropriate 
.inalytical  instrumentation  and 
techniques. 

Dosinietry  system.  A  system  used  for 
determining  absorbed  dose,  consisting 
of  dosimeters,  measurement  instruments 
and  their  associated  reference  standards, 
and  procedures  fur  the  system's  use. 

Inspector  Any  employee  of  the 
.•\nimal  and  Plant  Health  Inspection 
Service  or  other  person  authorized  by 
the  Administrator  to  inspect  and  certify 
the  plant  health  status  of  plants  and 
products  under  this  part. 
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§  305.2  Irradiation  treatment  of  Imported 
fruits  and  vegetables  for  certain  fruK  files 
and  mango  seed  weevils. 

(a)  Approved  doses.  Irradiation  at  the 
following  doses  for  the  specified  fruit 


flies  and  seed  weevils,  carried  out  in 
accordance  with  the  provisions  of  this 
section,  is  approved  as  a  treatment  for 
all  fruits  and  vegetables: 


IRRADIATION  FOR  FRUIT  FLIES  AND  SEED  WEEVILS  IN  IMPORTED  FRUITS  AND  VEGETABLES 


Scientific  name 


Common  name 


Dose  (gray) 


(1)  Bactrocera  dorsalis 

(2)  Ceratitis  capitata 

(3)  Bactrocera  cucurtitae  

(4)  Anastrepha  fraterculus 

(5)  Anastrepha  suspensa 

(6)  Anastrepha  ludens  

(7)  Anastrepha  obliqua  

(8)  Anastrepha  serpentina  

(9)  Bactrocera  tryoni 

(10)  Bactrocera  jarvisi 

(11)  Bactrocera  tatitrons  

(12)  Stemochetus  mangiferae  (Fabricus) 


Oriental  fruit  fly  

Mediterranean  fruit  fly  .. 

Melon  fly 

South  American  fruit  fly 

Caribbiean  fruit  fly 

Mexican  fruit  fly  

West  Indian  fmit  fly  

Sapote  fruit  fly  

Oueensland  fruit  fly  

(No  common  name)  

Malaysian  fmit  fly  

Mango  seed  weevil  


250 
225 

210 
150 
150 
150 
150 
150 
150 
150 
150 
300 


(b)  Location  of  facilities.  Where 
certified  irradiation  facilities  are 
available,  an  approved  irradiation 
treatment  may  be  conducted  for  any 
fruit  or  vegetable  either  prior  to 
shipment  to  the  United  States  or  in  the 
United  States.  Irradiation  facilities 
certified  under  this  section  may  be 
located  in  any  State  on  the  mainland 
United  States  except  Alabama,  Arizona. 
California.  Florida.  Georgia ^  Kentucky, 
Louisiana,  Mississippi!,  Nevada,  New 
Mexico,  North  Carolinal,  South 
Carolina,  Tennessee,  Texas,  and 
Virginia.  Prior  to  treatment,  the  fruits 
and  vegetables  to  be  irradiated  may  not 
move  into  or  through  any  of  the  States 
listed  in  this  paragraph,  except  that 
movement  is  allowed  through  Dallas/ 
Fort  Worth,  Texas,  as  an  authorized  stop 
for  air  cargo,  or  as  a  transloading 
location  for  shipments  that  arrive  by  air 
but  that  are  subsequently  transloaded 
into  trucks  for  overland  movement  from 
Dallas/Fort  Worth  into  an  authorized 
State  by  the  shortest  route. 

(c)  Compliance  agreement  with 
importers  and  facility  operators  for 
irradiation  in  the  United  States.  If 
irradiation  is  conducted  in  the  United 


'  Irradiation  facilities  may  be  located  at  the 
maritime  ports  of  Gulfport.  MS.  or  Wilmington.  NC. 
or  the  airport  of  Atlanta.  GA.  if  the  following 
special  conditions  are  met:  The  articles  to  be 
irradiated  must  be  imported  pacltaged  in 
accordance  with  paragraph  (g)(2)(i)(A)  of  this 
section;  the  irradiation  facility  and  APHIS  must 
agree  in  advance  on  the  route  by  which  shipments 
are  allowed  to  move  between  the  vessel  on  which 
they  arrive  and  the  irradiation  facility;  untreated 
articles  may  not  be  removed  from  their  packagiuH 
prior  to  treatment  under  any  circumstances; 
blacklight  or  sticky  paper  must  be  used  within  the 
irradiation  facility,  and  other  trapping  methods, 
including  |ackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  4  square  miles 
surrounding  the  facility;  and  the  facility  must  have 
contingency  plans,  approved  by  APHIS,  for  safely 
destroying  or  disposing  of  fruit. 


States,  both  the  importer  and  the 
operator  of  the  irradiation  facility  must 
sign  compliance  agreements  with  the 
Administrator.  In  the  facility 
compliance  agreement,  the  facility 
operator  must  agree  to  comply  with  any 
additional  requirements  found 
necessary  by  the  Administrator  to 
prevent  the  escape,  prior  to  irradiation, 
of  any  fruit  flies  that  may  be  associated 
with  the  articles  to  be  irradiated.  In  the 
importer  compliance  agreement,  the 
importer  must  agree  to  comply  with  any 
additional  requirements  found 
necessar>'  by  the  Administrator  to 
ensure  the  shipment  is  not  diverted  to 
a  destination  other  than  treatment  and 
to  prevent  escape  of  plant  pests  from  the 
articles  to  be  irradiated  during  their 
transit  from  the  port  of  first  arrival  to 
the  irradiation  facility  in  the  United 

States. 

(d)  Compliance  agreement  with 
irradiation  facilities  outside  the  United 
States.  If  irradiation  is  conducted 
outside  the  United  States,  the  operator 
of  the  irradiation  facility  must  sign  a 
compliance  agreement  with  the 
Administrator  and  the  plant  protection 
service  of  the  country  in  which  the 
facility  is  located.  In  this  agreement,  the 
facility  operator  must  agree  to  comply 
with  the  requirements  of  this  section, 
and  the  plant  protection  service  of  the 
country  in  which  the  facility  is  located 
must  agree  to  monitor  that  compliance 
and  to  inform  the  Administrator  of  any 
noncompliance. 

(e)  Certified  facility.  The  irradiation 
treatment  facility  must  be  certified  by 
the  Administrator.  Recertification  is 
required  in  the  event  of  an  increase  or 
decrease  in  the  amount  of  radioisotope, 
a  major  modification  to  equipment  that 
affects  the  delivered  dose,  or  a  change 
in  the  owner  or  managing  entity  of  the 


facility.  Recertification  also  may  be 
required  in  cases  where  a  significant 
variance  in  dose  delivery  has  been 
measured  bv  the  dosimetry  system.  In 
order  to  be  certified,  a  facility  must: 

(1)  Be  capable  of  administering  the 
minimum  absorbed  ionizing  radiation 
doses  specified  in  paragraph  (a)  of  this 
section  to  the  fruits  and  vegetables:-' 

(2)  Be  constructed  .so  as  to  provide 
physically  separate  locations  for  treated 
and  untreated  fruits  and  vegetables, 
except  that  fruits  and  vegetables 
traveling  by  conveyor  directly  into  the 
irradiation  chamber  may  pass  through 
an  area  that  would  otherwise  be 
separated.  The  locations  must  be 
separated  by  a  permanent  physical 
barrier  such  as  a  wall  or  chain  link  fence 
6  or  more  feet  high  to  prevent  transfer 
of  cartons,  or  some  other  means 
approved  during  certification  to  prevent 
reinfestation  of  articles  and  spread  of 
pests; 

(3)  If  the  facility  is  located  in  the 
United  States,  the  facility  will  only  be 
certified  if  the  Administrator  determines 
that  regulated  articles  will  be  safely 
transported  to  the  facility  from  the  port 
of  arrival  without  significant  risk  that 
plant  pests  will  escape  in  transit  or 
while  the  regulated  articles  are  at  the 
facility. 

(f)  Monitoring  and  interagency 
agreements.  Treatment  must  be 
monitored  by  an  inspector.  This 
monitoring  will  include  inspection  of 
treatment  records  and  unannounced 
inspections  of  the  facility  by  an 
inspector,  and  may  include  inspection 
of  articles  prior  to  or  after  irradiation. 
Facilities  that  carrv  out  irradiation 


•  The  maximum  dbsurlieii  inniziiiu  r.iiiirttion  dose 
Hiui  till-  irradiation  of  IikkI  is  regulated  In  the  l-ood 
and  Drug  Administration  under  2\  Cl-K  part  179. 
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operations  must  notif\-  the  Director  of 
Prt'clearance.  PPQ.  APHIS.  4  700  Kiv.-r 
Road  Tnit  140.  Rivcrdale.  MU  207.17- 
\236.  of  scheduled  operations  at  least  30 
days  before  operations  commence, 
e.xcept  where  otherwise  provided  in  the 
facility  preclearance  work,  plan  To 
ensure  the  appropriate  level  of 
monitoring,  before  articles  mav  be 
imported  in  ace  ordance  with  this 
section,  the  following  agreements  must 
be  signed; 

(1)  Irradiation  treatment  framf^wnrk 
pquivalencv  work  plan  The  plant 
protection  service  of  a  couatrv  fmm 
which  artic:les  are  to  be  imported  into 
the  Lnited  States  in  accord<ini:e  with 
this  section  must  sign  a  framework 
equivalen(  V  work  plan  with  APHIS   hi 
this  plan,  both  the  foreign  plant 
protection  serv  ice  and  APHIS  will 
specify  the  following  items  for  their 
respective  countries: 

(i)  (Citations  for  anv  recjuireinents  th.it 
apply  til  the  importation  of  irradiated 
fruits  and  vegetables; 

(ii)  The  type  and  amount  of 
inspection,  monitoring,  or  other 
activities  that  will  be  required  in 
connection  with  allowing  the 
importation  of  irradiated  fruits  and 
vegetables  into  that  c;fiuntr\ :  and 

(iii)  Anv  other  (  onditions  that  must  bf 
met  to  allow  the  importation  of 
irradiated  fruits  and  vegetables  into  th.it 
country 

(2)  Fa(  ility  prt'clf^anincf  ucrA.  fihni 
Prior  to  commencing  importation  mto 
the  United  States  of  articles  treated  at  a 
foreign  irradiation  facilitv.  APHIS  an<l 
the  plant  protection  service  ot  the 
country  from  which  articles  are  to  be 
imported  must  jointlv  develop  a 
preclearance  work  plan  that  (letails  the 
activities  that  APHIS  and  the  fort-ign 
plant  protection  servii  »■  will  c:arry  out  in 
connection  with  each  irradiation  facilitv 
to  verifv  the  facility's  compliani  e  with 
the  requirements  of  this  section  Typical 
activities  to  be  described  in  this  work 
plan  may  include  frequency  of  visits  to 
the  facility  by  APHIS  and  foreign  plant 
protection  inspectors,  methods  for 
reviewing  facility  rec:ords,  and  methods 
for  verifying  that  facilities  are  in 
compliance  with  the  requirements  for 
separation  of  artu  le^.  packaging, 
labeling,  and  other  requirements  of  this 
5ec:tion.  This  facility  preclearance  work 
plan  will  be  reviewed  and  renewed  by 
APHIS  and  the  foreign  plant  protection 
service  on  an  annual  basis. 

(3)  Trust  fund  agreement  Irradiated 
articles  mav  be  imported  into  the  United 
States  in  accordanc:e  with  this  section 
only  if  the  plant  protection  ser\  ii:e  of 
the  country  in  which  the  irradiation 
facility  is  located  has  entered  into  a 
trust  fund  agreement  with  APHIS  Thrit 


agreement  requires  the  plant  protection 
service  to  pav.  in  advance  of  each 
shipping  season,  all  costs  that  APHIS 
estimates  it  will  incur  in  providing 
inspection  and  treatment  monitoring 
services  at  the  irradiation  facility  during 
that  ship[)ing  season.  Those  costs 
include  administrative  expenses  and  all 
salaries  (mk  hiding  overtime  and  the 
Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidental 
expenses  incurred  by  APHIS  in 
performing  these  services.  The 
agret'ment  will  describe  the  general 
nature  and  scope  of  APHIS  services 
provided  at  irradiation  facilities  covered 
bv  the  agreement,  such  as  whether 
APHIS  inspectors  will  monitor 
operations  continuously  or 
intermittently,  and  will  generally 
describe  the  extent  of  inspections 
.\PHIS  will  perform  on  artic:les  prior  to 
and  after  irradiation.  The  agreement 
requires  the  plant  prote(;tifm  service  to 
dejxisit  ,1  (  ertified  or  (  ashler's  check 
with  APHIS  lor  the  amount  of  those 
costs,  as  estimated  by  APHIS.  If  the 
ih'posit  is  not  sufficient  to  meet  all  costs 
111!  urred  In  APHIS,  the  agreement 
further  requires  the  plant  protection 
seryic:e  to  deposit  with  .APHI.S  a 
ciTtified  or  cashier's  (:he(;k  for  the 
.iinount  of  the  remaining  costs,  as 
determined  by  APHIS,  before  any  more 
.irticles  irradiat<?d  in  that  country  may 
be  imported  into  the  United  States. 
Aftt!r  a  final  audit  at  the  conclusion  of 
each  shipping  season,  any  overpayment 
of  funds  would  be  returned  to  the  plant 
protection  service  or  held  on  account 
until  needed,  at  the  option  of  the  plant 
[)rotection  ser\  ice. 

(g)  hickdiiing.  Fruits  and  vegetables 
that  are  irradiated  in  accordance  with 
this  section  must  be  packaged  in  cartons 
in  the  following  manner; 

U)  All  fruits  and  vegetables  treated 
with  irradiation  must  be  shipped  in  the 
same  t:artons  in  which  they  are  treated. 
Irradiated  fruits  and  vegi^tables  may  not 
be  packagtul  for  shipment  in  a  carton 
with  nonirradiated  fruits  and  vegetables. 

(2)  For  all  fruits  and  vegetables 
irradiated  prior  to  arrival  in  the  United 
States: 

(i)  The  fruits  and  vegetables  to  be 
irradiated  must  be  packaged  either: 

[A]  In  insect  proof  cartons  that  have 
no  openings  that  will  allow  the  entry  of 
fruit  flies.  The  cartons  must  be  sealed 
with  seals  that  will  visually  indicate  if 
the  [;artons  ha\e  bet^n  opened.  The 
cartons  may  be  constructed  of  any 
material  th.it  prtivents  the  entry  of  fruit 


flies  and  prevents  oviposition  by  fruit 
flies  into  the  articles  in  the  carton;  '  or 

(B)  In  noninsect-proof  cartons  that  are 
stored  immediately  after  irradiation  in  a 
room  completely  enclosed  by  walls  or 
screening  that  completely  precludes 
access  by  fruit  flies.  If  stored  in 
noninsect-proof  cartons  in  a  room  that 
precludes  access  by  fruit  flies,  prior  to 
leaving  the  room  each  pallet  of  cartons 
must  be  completely  enclosed  in 
polyethylene,  shrink-wrap,  or  another 
solid  or  netting  covering  that  completely 
precludes  access  to  the  cartons  by  fruit 
flies. 

(ii)  To  preserve  the  identity  of  treated 
lots,  each  pallet-load  of  cartons 
containing  the  fruits  and  vegetables 
must  be  wrapped  before  leaving  the 
irradiation  facility  in  one  of  the 
following  ways; 

(A)  With  polyethylene  shrink  wrap: 

(B)  With  net  wrapping:  or 

(C)  With  strapping  so  that  each  carton 
on  an  outside  row  of  the  pallet  load  is 
constrained  by  a  metal  or  plastic  strap. 

(iii)  Packaging  must  be  labeled  with 
treatment  lot  numbers,  packing  and 
treatment  facility  identification  and 
location,  and  dates  of  packing  and 
treatment.  Pallets  that  remain  intact  as 
one  unit  until  entry  into  the  United 
States  may  have  one  such  label  per 
pallet.  Pallets  that  are  broken  apart  into 
smaller  units  prior  to  or  during  entry 
into  the  United  States  must  have  the 
required  label  information  on  each 
individual  c;arton. 

(h)  Dosimetry  systems  at  the 
irradiation  facility.  (1)  Dosimetry 
mapping  must  indicate  the  doses 
needed  to  ensure  that  all  the  commodity 
will  receive  the  minimum  dose 
prescribed. 

(2)  Absorbed  dose  must  be  measured 
using  an  accurate  dosimetry  system  that 
ensures  that  the  absorbed  dose  meets  or 
exceeds  the  absorbed  dose  required  by 
paragraph  (a)  of  this  sec;tion  (150,  210, 
225,  250,  or  300  gray,  depending  on  the 
target  species  of  fruit  fly  or  seed  weevil). 

(3)  When  designing  the  facility's 
dosimetry  system  and  procedures  for  its 
operation,  the  facility  operator  must 
address  guidance  and  principles  from 
American  Society  for  Testing  and 
Materials  (ASTM)  standards-*  or  an 


'  It  then:  is  ,i  <|Ui'Ntuui  ,i>  tn  llii'  .i(li'(|n,i(  \  ot  .1 
tiirtiin,  M>n<i  h  r('(|iirsi  Kir  .ipprnv.il  ul  ihr  1  .irtdii. 
'('i;i'llu'r  with   I  siirpN- 1  .irtciii.  tn  tlir  .Aniin.il  .mil 
t'l.int  HimIiH  lns|)i'(  limi  .Service.  I'l.iiit  i'rcilet  tion 
.111(1  (JuHr.inlinr.  Oxford  I'l.ml  I'rolei  lion  Cciiler, 
'1111  Hillslxirn  .StriM'l.  Oxturil.  NC  IT^h'-i 
'L)eMj;iMti(m  [.SO  A.STM  r.l2(il-Jll(i:;(l-.l  , 
St.mdiirrl  Ciiiide  for  Sefe(  lion  ,md  Cililir.ition  of 
nosimelrv  Svstenis  for  K.idi.ilioii  I'roi  cssiiit;." 
Amerii  hm  S(m  ielv  (or  Testing  ,ind  M.iteridls.  Anntiiil 
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equivalent  standard  recognized  by  the 
Administrator, 

(i)  Records.  An  irradiation  processor 
must  maintain  records  of  each  treated 
lot  for  1  year  following  the  treatment 
date  and  must  make  these  records 
available  for  inspection  by  an  inspector 
during  normal  business  hours  (8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
except  holidays).  These  records  must 
include  the  lot  identification,  scheduled 
process,  evidence  of  compliance  with 
the  scheduled  process,  ionizing  energy 
source,  source  calibration,  dosimetry, 
dose  distribution  in  the  product,  and  the 
date  of  irradiation, 

(j)  Request  for  certification  and 
inspection  of  facility.  Persons  requesting 
certification  of  an  irradiation  treatment 
facility  must  submit  the  request  for 
approval  in  writing  to  the  Animal  and 
Plant  Health  Inspection  Service,  Plant 
Protection  and  Quarantine,  Oxford  Plant 
Protection  Center,  901  Hillsboro  Street, 
Oxford,  NC  27565.  The  initial  request 
must  identify  the  owner,  location,  and 
radiation  source  of  the  facility,  and  the 
applicant  must  supply  additional 
information  about  the  facility 
construction,  treatment  protocols,  and 
operations  upon  request  by  APHIS  if 
APHIS  requires  additional  information 
to  evaluate  the  request.  Before  the 
Administrator  determines  whether  an 
irradiation  facility  is  eligible  for 
certification,  an  inspector  will  make  a 
personal  inspection  of  the  facility  to 
determine  whether  it  complies  with  the 
standards  of  this  section. 

(k)  Denial  and  withdrawal  of 
certification.  (1)  The  Administrator  will 
withdraw  the  certification  of  any 
irradiation  treatment  facility  upon 
written  request  from  the  irradiation 
processor. 

(2)  The  Administrator  will  deny  or 
withdraw  certification  of  an  irradiation 
treatment  facility  when  any  provision  of 
this  section  is  not  met.  Before 
withdrawing  or  denying  certification', 
the  Administrator  will  inform  the 
irradiation  processor  in  writing  of  the 
reasons  for  the  proposed  action  and 
provide  the  irradiation  processor  with 
an  opportunity  to  respond.  The 
Administrator  will  give  the  irradiation 
processor  an  opportunity  for  a  hearing 
regarding  any  dispute  of  a  material  fact, 
in  accordance  with  rules  of  practice  that 
will  be  adopted  for  the  proceeding. 
However,  the  Administrator  will 
suspend  certification  pending  final 
determination  in  the  proceeding  if  he  or 
she  determines  that  suspension  is 
necessary  to  prevent  the  spread  of  any 
dangerous  insect.  The  suspension  will 
be  effective  upon  oral  or  written 
notification,  whichever  is  earlier,  to  the 
irradiation  processor.  In  the  event  of 


oral  notification,  written  confirmation 
will  be  given  to  the  irradiation  processor 
within  10  days  of  the  oral  notification. 
The  suspension  will  continue  in  effect 
pending  completion  of  the  proceeding 
and  any  judicial  review  of  the 
proceeding. 

(1)  Department  not  responsible  for 
damage.  This  treatment  is  approved  to 
assure  quarantine  security  against  the 
listed  fruit  flies.  From  the  literature 
available,  the  fruits  and  vegetables 
authorized  for  treatment  under  this 
section  are  believed  tolerant  to  the 
treatment:  however,  the  facility  operator 
and  shipper  are  responsible  for 
determination  of  tolerance.  The 
Department  of  Agriculture  and  its 
inspectors  assume  no  responsibility  for 
any  loss  or  damage  resulting  from  any 
treatment  prescribed  or  monitored. 
Additionally,  the  Nuclear  Regulatory 
Commission  is  responsible  for  ensuring 
that  irradiation  facilities  are  constructed 
and  operated  in  a  safe  manner.  Further, 
the  Food  and  Drug  Administration  is 
responsible  for  ensuring  that  irradiated 
foods  are  safe  and  wholesome  for 
human  consumption.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0579-0155) 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

2.  The  authority  citation  for  part  319 
continues  to  read  as  follow's: 

Authority:  7  U.S.C.  Ifiti.  4.50.  7711-7714. 
7718.  773l'  7732.  and  7751-77.54:  21  U.S.C. 
l.ifi  and  i:Hia:  7  CFR  2.22.  2.80.  and  :t71.:i. 

3.  In  §  319.56-2,  a  new  paragraph  (k) 
is  added  to  read  as  foUow's: 

§  31 9.56-2     Restrictions  on  entry  of  fruits 
and  vegetables. 

***** 

(k)  Any  fruit  or  vegetable  that  is 
required  by  this  subpart  or  the  Plant 
Protection  and  Quarantine  Treatment 
Manual  to  be  treated  or  subjected  to 
other  growing  or  inspection 
requirements  to  control  one  or  more  of 
the  11  species  of  fruit  flies  and  one 
species  of  seed  weevil  listed  in 
§  305.2(a)  of  this  chapter  as  a  condition 
of  entry  into  the  United  States  may 
instead  be  treated  by  irradiation  in 
accordance  with  part  305  of  this 
chapter. 

4.  In  §  319.56-2X,  paragraph  (a),  the 
introductory  text  preceding  the  table  is 
revised  to  read  as  follows: 

§319.56-2x    Administrative  instructions; 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables  for  wtilch  treatment  Is 
required. 

(a)  The  following  fruits  and  vegetables 
may  be  imported  into  the  United  States 


only  if  they  have  been  treated  in 
accordance  with  the  Plant  Proti-ction 
and  Quarantine  (PPQ)  Treatm(>nt 
Manual,  which  is  incorporated  bv 
reference  at  §300.1  of  this  chapter 
Treatment  by  irradiation  in  accordance 
with  part  305  of  this  chapter  may  be 
substituted  for  treatments  in  the  PPQ 
Treatment  Manual  for  the  mango  seed 
weevil  Sternnchetus  mangilenie 
(Fabricus)  or  for  one  or  more  nf  the 
following  11  species  of  fruit  flies; 
Anastrepha  fraterculus.  AncL^trepha 
ludens.  Anastrepha  ohliqua. 
Anastrepha  serpentina.  Anastrepha 
suspensa.  Bartrncerii  cucurbitae. 
Bactrocera  dnrsalis.  Batimreni  tryoni. 
Bactrocera  iar\'isi.  Bactrocera  latifrons. 
and  Ceratitis  capitata. 
***** 

IJoiic  in  Washington.  DC.  this  18th  day  of 
()(  lobfi.  2002. 
Bobby  R.  Acord. 

,\rn;io  I  'niit'rSern'tary,  Marketingand 
Hi-;.iiikiton  Programs. 
UK  Uu(    02-27027  Filed  10-18-02;  4:38  pml 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Forage  Seeding  Crop  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule:  correcting 
amendment. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulation  which 
was  published  Wednesday.  Augu.st  15. 
2001  (6b  FR  42729-42730).  This 
document  pertains  to  the  Forage 
Seeding  Crop  Provisions  for  2004  and 
subsequent  crop  years. 
EFFECTIVE  DATE:  October  23.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arden  Routh.  Risk  Management 
Specialist.  Product  Development 
Division.  Federal  Crop  Insurance 
Corporation.  United  States  Department 
of  Agriculture.  6501  Beacon  Drive, 
Kansas  City,  MO.  64133.  telephone 
(816) 926-7730. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Need  for  Correction 

The  final  rule  published  on  August 
15.  2001.  has  a  lune  30  contract  change 
date  and  a  September  30  cancellation/ 
sales  closing  date  for  South  Dakota 
counties  with  both  fall  and  spring 
seeded  forage.  The  final  planting  date 
for  fall  seeded  forage  in  these  counties 
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is  September  1.  Thus,  that  final  rule 
allows  producers  to  purchase  c  rop 
insurance  30  days  beyond  the  fin.il 
planting  date  In  order  to  maintain  the 
integrity  and  actuarial  soundness  of  the 
crop  insurance  program,  it  is  necessary 
that  producers'  decisions  regarding  their 
participation  in  tht'  program  ik  (  ur 
before  thev  have  any  information  on 
imminent  or  actual  damages  to  their 
crt)ps  Accordingly,  for  South  f^akot.i 
counties  with  both  fall  and  spring 
seeded  forage,  the  cancellation/sales 
closing  date  is  being  changed  to  Iul\   n 
and  the  contact  change  date  is  being 
changed  to  April  30. 


List  of  Subjects  in  7  CFR  Part  457 

(irop  Insurance. 

Accordingly.  7  CFR  part  457  is 
(  orrected  bv  making  the  following 
I  orrecting  amendment; 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1   The  authority  citation  for  part  457 
(  imtinues  to  read  as  follows: 

Authorilv:  7  I    SC    l.iOfilll    l.")(lfi|pl 

§457.151     [Corrected] 

1.  Revise  sections  4  and  5  of  the  crop 
provisions  in  §457.151  to  read  as 

follows; 


4.  Contract  Changes. 

In  accordance  with  section  4  of  the 
Basic  Provisions,  the  contract  change 
date  is  November  30  preceding  the 
cancellation  date  for  counties  with  a 
March  15  cancellation  date  and  April  30 
preceding  the  cancellation  date  for  all 
other  counties. 

5.  Cancellation  and  Termination 
Dates. 

In  accordance  with  section  2  of  the 
Basic  Provisions,  the  cancellation  and 
termination  dates  are: 


State  and  county 


Cancellation 
and  termi- 
nation dates 


California   Nevada   New  Hampshire   New  York   Pennsylvania   South  Dakota  counties  for  which  the  Special  Provisions  designate    July  31. 

t)0th  fall  and  spring  final  planting  dates   and  Vermont 
South  Dakota  counties  for  which  the  Special  Provisions  designate  only  a  spnng  final  planting  date,  and  all  other  states March  15. 


Signed  in  Washington,  DC,  on  October  16, 
2002. 

Ross  ).  Davidson,  Jr.. 
ManugtT.  Ffdi.Tdl  Crop  Insurance 
Corporation 
IFR  Doi    0J-2(i')24  Filed  10-22-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-5&-AD;  Amendment 
39-12907;  AD  2002-21-01] 

RIN2120-AA64 

Airworthiness  Directives;  Britax  Sell 
GmbH  &  Co.  OHG  Water  Boilers, 
Coffee  Makers,  and  Beverage  Makers 

AGENCY:  Federal  Aviation 
.administration.  D(JT 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 

an  e.xisting  airworthiness  direc  five  (AD). 
that  is  applicable  to  Brita.x  Sell  CmbU 
&  Co.  OHG  water  boilers,  coffee  makers, 
and  beverage  makers  That  .-XD  currentlv 
recjuires  inspec:ting  the  wiring  for 
indications  of  overheating  or  electric  .il 
arcing,  and  if  indir:ations  are  found, 
replacing  the  wiring  This  amendmenl 
requires  replac  ing  the  wiring  cm  those 
water  boiltirs.  coffee  makers,  and 
beverage  makers  whether  or  not  thev 
show  indications  of  overheating  or 


electrical  arcing.  This  amendment  is 
prompted  by  nnisions  to  the 
manufacturer's  service  bulletin  that 
were  not  incorporated  in  the  proposed 
rule  Tlu!  actions  specified  by  this  AD 
are  intended  to  prevent  a  fire  in  the 
gallev  compartment  due  to  inadequate 
crimping  of  the  electrical  terminal 
contact  pins.  whic;h  could  result  in 
smoke  in  the  cockpit  and  cabin  and  loss 
of  control  of  the  airplane. 

DATES:  Kffei;tive  November  27.  2002. 
The  incorporation  bv  reference  of 
certain  public:ations  listed  in  the 
regulations  is  approved  bv  the  Director 
of  the  Federal  Register  as  of  November 
27,  2002.  The  incorporation  by  reference 
of  c;ertain  othcT  publications,  as  listed  in 
the  regulations,  was  approv(;d 
previouslv  b\'  the  Director  of  the 
Federal  Register  as  of  lune  15.  2002  (66 
FR  29467;  Mav  31.  2001). 

ADDRESSES:  The  service  information 
referenc:cui  in  this  AD  mav  be  obtained 
from  Brita.x  Sell  CmbH  &  C;o.  OHG.  MPL 
Mr   H.D   Poggensee.  P.O   Box  1161. 
35721  Herborn  Germany,  telephcme 
international  c:ode  49-2772-707-0:  fax 
international  code  49-2772-707-141. 
This  information  mav  be  examined,  bv 
appointment,  at  the  Federal  Aviation 
-Xdministration  (FAA).  New  England 
Region.  Office  of  the  Rc^gional  Counsel. 
1 J  New  Fngland  Executive  Park. 
Burlington.  MA;  or  at  the  Offic:e  of  the 
Federal  Register,  800  North  Capitol 
Street.,  NVV.  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Fahr,  Aerospace  Engineer.  Boston 
Certification  Office.  FAA.  Engine  and 


Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7155;  fax 
(781)  238-7170. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2001-10-13, 
Amendment  39-12239  (66  FR  29467. 
Mav  31.  2001),  which  is  applicable  to 
Britax  Sell  GmbH  &  Co.  OHG  water 
boilers,  coffee  makers,  and  beverage 
makers  was  published  in  the  Federal 
Register  on  June  7.  2002  (67  FR  39311). 
That  action  proposed  to  require 
replacing  the  wiring  on  those  water 
boilers,  coffee  makers,  and  beverage 
makers  whether  or  not  they  show 
indications  of  overheating  or  electrical 
arcing  in  accordance  with  Britax  Sell 
GmbH  &  Co.  OHG  service  bulletins 
(SB's)  No.  E33-4-010SB.  Revision  1. 
dated  August  1.  2001;  No.  E33-4- 
OllSB,  Revision  2.  dated  [anuarv  31, 
2001;  E33-4-012SB,  Revision  1,' dated 
November  20,  2000:  and  E33-4-015SB, 
Revision  1.  dated  November  15.  2000. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Requested  Change  to  the  Unsafe 
Condition  Statement 

One  commenter,  the  manufacturer, 
considers  the  unsafe  condition 
statement  "which  could  result  in  smoke 
in  the  cockpit  and  cabin  and  loss  of 
control  of  the  airplane"  to  be 
exaggerated  and  not  applicable. 
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The  FAA  does  not  agree.  The 
commenter  states  that  the  unsafe 
condition  can  result  in  smoke  in  the 
cabin  under  certain  circumstances.  The 
FAA  considers  any  smoke  or  possibility 
of  fire  in  the  cabin  or  cockpit  to  be  a 
very  serious  condition.  Therefore,  no 
change  will  be  made  to  the  unsafe 
condition  statement  in  the  final  rule. 

Question  About  the  Need  To  Issue  This 
Final  Rule 

The  same  commenter  questions  the 
need  to  issue  the  rule  again.  The 
commenter  feels  that,  since 
approximately  one  and  one-half  years 
have  passed  since  the  final  rule  was 
issued,  all  units  should  be  in 
compliance. 

The  FAA  partially  agrees.  The  FAA 
agrees  that,  based  on  the  compliance 
times  specified  in  AD  2001-10-13.  all 
units  that  were  specified  by  serial 
number  (SN)  in  AD  2001-10-13  should 
be  in  compliance.  However,  since  that 
rule  was  issued,  a  service  bulletin 
revision  that  was  not  incorporated  by 
reference  in  the  NPRM  has  been 
incorporated  into  the  amendment  and 
that  revision  expands  the  SN  range  of 
the  water  boilers  in  Table  1.  Since  the 
service  bulletins  are  not  mandatory  to 
U.S.  operators  without  an  AD,  the  FAA 
must  publish  this  rule  to  ensure  that  the 
unsafe  condition  has  been  eliminated 
from  all  affected  U.S.  registered 
airplanes. 

Beverage  Maker  Corrections 

The  same  commenter  states  that  in 
Table  1,  (4)  Beverage  Maker,  Appliance 
Part  Number  (ii)  64771-001-003,  the 
SN's  are  incorrectly  called  out  as 
follows:  *    *    *,  00-04-0042  thru  00-04- 
0042,  *    *   *. 

The  FAA  agrees.  That  SN  series  is 
corrected  in  this  final  rule  to  read 

*  *    *,  00-04-0040  thru  00-04-0042, 

*  *    * 

Economic  Analysis  Correction 

The  same  commenter  states  that  the 
number  of  work  hours  to  perform  the 
replacement  of  the  wires  is  1  work  hour, 
not  10  work  hours  as  stated  in  the 
proposal. 

The  FAA  agrees.  The  FAA  has 
adjusted  the  economic  analysis  in  this 
final  rule. 
Water  Boiler  Serial  Numbers  Expanded 

Service  bulletin  (SB)  No.  E33-1- 
OlOSB,  dated  October  20,  2000, 
specified  in  the  NPRM,  is  not  the  latest 
revision.  SB  No.  E33-4-010SB,  Revision 
1,  dated  August  1,  2001,  expands  the  SN 
range  listed  in  Table  1,  (3).  Table  1  (3) 
and  reference  to  the  revised  SB  have 
been  changed. 


Additional  Changes  to  Table  1  of  This 
AD 

Additionally,  the  FAA  has  corrected 
the  coffee  maker  appliance  pari  number 
in  Table  1  that  was  listed  incorrectly  in 
SB  E33-4-012SB,  Revision  1.  dated 
November  20.  2000.  from  64753-201- 
003  to  64763-201-003. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the"  AD. 

Economic  Analysis 

The  FAA  estimates  that  175  products 
installed  on  airplanes  of  U.S.  registry 
would  be  affected  by  this  AD.  The  FAA 
has  been  notified  that  the  manufacturer 
may  provide  the  wiring  kit  free  of 
charge.  The  FAA  estimates  that  it  would 
take  approximately  1.0  work  hour  per 
product  to  do  the  wire  replacement,  that 
there  are  five  products  per  airplane,  that 
the  required  parts  will  cost 
approximately  S20  per  product,  and  that 
the  average  labor  rate  is  S60  per  work 
hour.  Based  on  these  figures,  the  total 
cost  of  the  AD  to  U.S.  operators  is 
estimated  to  be  S14. 000. 


Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  .Xviation 
safetv.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C:    l()(.(p),  4(11  l;i,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12239  (66  FR 
29467.  May  31.  2001)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-12907.  to  read  as 
follows: 

2002-21-01     Britax  Sell  GmbH  &  Co  OHCi: 

Am.'iKiincMit  .'(9-1 2907.  Oo(  kt't  \(i. 
2000-NE-.')8-AU   Supi'rst^dKs  .\U  20U1- 
10-1.1.  .Anumdim-nl  .i9-122:H». 

ApplirahilHy:  This  iurworlhiness  liin^clive 
(.•\D)  is  applicajjlc  to  Britax  ShII  CimliH  \  Cio. 
(IIIC;  water  bdilers.  (  otter  makers,  aiui 
beverage  makers,  listed  l)s  |)art  nunii)er  (I'/N) 
and  serial  numi)er  (SN)  in  'i'alsle  1  of  this  AU. 
These  prcjducts  are  installed  on.  but  not 
limited  to.  Airbus  Industrie  A:n9.  A320. 
A330.  AVRO  R).  Bomliardier  DHC-S-tOO. 
and  Bcjeing  Company  717.  7;J7.  747.  757.  767. 
777  airplanes. 

Note  1:  This  :\U  applies  to  ea(  b  produc:! 
identified  in  Ibe  prec  eding  a|)pli<.al)ililv 
provision,  regardless  ol  wbether  it  bas  been 
modified,  altered,  or  rep.uied  in  the  area 
subject  to  the  re(|uirements  oi  ibis  .Ml  For 
produi  ts  that  ha\e  been  modified,  altered,  or 
repaired  so  that  tbe  ])ertoniian(  e  of  the 
requirements  ol  tbis  .\D  is  affe(  ted.  tbe 
owner/operator  must  r(^i|uest  approval  lor  an 
alternative  method  ol  (:om[)liaiu;e  in 
accordance  with  |)aragra|)b  (b)  of  this  .AD. 
The  recjuest  should  ini  hide  an  assessment  ol 
the  effect  of  the  ninililii  alion.  alteration,  or 
repair  on  the  unsale  (  onditiun  addressed  l)\ 
this  .'\IJ;  and.  il  tbe  unsale  (  ondilion  bas  not 
been  eliminated,  the  lequesi  sliould  in(  hide 
sjiecilii   pro|)iised  ,i(  I  ions  to  address  it. 

CoHi/j/ia/icc Compli.iiK  r  with  this  AD  is 
required  as  indi(  ated.  unless  already  Hone. 

To  jirevent  a  fire  in  tbe  gallev  compartment 
due  to  inadequate  (rimping  of  the  electrif:al 
terminal  i  ontai  t  pins.  \vlii(  b  could  result  in 
smoke  in  tbe  (.o(  k|)it  and  i  abin  and  loss  ol 
I  ontrol  of  the  airplane,  do  the  follow  ing; 

(a)  I'ieplai  e  wiring  on  temperature  limilers 
of  remote  vvali'r  boilers,  i  olfee  makers,  water 
boilers,  and  bi'\erage  makers  that  are  listed 
In  P'N  ill  Table  1  of  this  AD  during  the  nt^xt 
repaii.  maintenance,  or  desc  aliiig  ot  tbe 
|)ro(lu(  t.  during  tbe  next  airplane  c  hei  k  that 
allows  tor  replacmg  the  wiring,  or  within  one 
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(  dienclar  year  after  Ihc  clit'i  tivf  liatf  ot  this 
AD.  whichever  octiurs  earlier,  in  accordance 
with  the  applicable  service  bulletin  (SB) 


•ipecilifil  liii  111!'  ,i)i|ili,iiii  (■  HI  T.ilili'  1  ,is 
follows: 


Table  1  —Appliance  P/N  and  Applicable  SB  for  Wire  Replacement 


Appliance 


Appliance  P  N 


SN 


Tank  assembly 
P'N 


Replace  winng  in 
accordance  with  SB 


(1)  Remote  Water  Boiler 

62204-001-029   62204- 

00-04-0001  thru  00-07- 

62203-001-005 

E33-4-O07SB   Revision  2. 

001-031    62204-001-037 

0033  and  00-07-0038 

6603-001-007 

dated  December  4.  2000, 

62204-001-043   62204- 

Accomplishment  Instruc- 

001-047. and  62204-001- 

tions  3  A  through  3.0. 

049 

(2i  CoHee  MaKer     

(li  64755   

00-05-0001  and  00-09- 
0003. 

64761-025-001 

E33-4-009SB  dated  Octo- 

ber  24.  2000.  Accomplish 

Instructions  3  A.  through 

3.J 

(iij  64763-001-003 

00-01-0001  thru  00-09- 
0079   00-09-0101 

64761-025-001 

E33-4-011SB,  Revision  2. 
dated  January  31.  2001. 
Accomplish  Instructions 
3  A  through  3  J 

(iiij  64763-201-003  

00-05-0001    00-05-0002. 
00-07-0003  and  00-07- 
0004 

64761-025-001 

E33-4-012SB.  Revision  1. 
dated  November  20.  2000. 
Accomplish  Instructions 
3  A  through  3. J 

(iv)  64769-001  -005  and 

00-04-0001  thru  00-09- 

64769-025-003 

E33-4-013SB.  dated  Octo- 

64769-001-007 

0033 

ber  23.  2000.  Accomplish 
Instructions  3  A  through 
3Q 

(v)  64790-1      

00-08-0001  thru  00-08- 

64790-393-101 

E33-4-015SB   Revision  1 

0003. 

dated  November  15.  2000 
Accomplish  Instructions 
3.A  through  3.L. 

f3)  Water  Boiler      

62197-001-001  

00-04-0001  thru  00-09- 

62197-015-001 

E33-4-010SB   Revision  1 

0052  and  00-09-0055 

dated  August  1.  2001   Ac- 
complish Instructions  3  A. 
through  3  S 

(4)  Beverage  MaKer  

(1)64771-001-001    

00-04-0013  thru  00-04- 

64771-025-005 

E33-4-014SB   Revision  1 

0039   00-04-0043  thru 

dated  November  6.  2000. 

00-08-0302   00-08-0307 

Accomplishment  Instruc- 

thru 00-08-0346.  and  00- 

tions  3. A  through  3  J 

09-0368  thru  00-09-0371 

1 

(ii)  64771-001   003 

00-02-0001  thru  00-03- 
0005   00-04-0007  thru 
00-04-0012    00-04-0040 
thru  00-04-0042   00-04- 
0053  thru  00-04-0057 
00-05-0087  thru  00-05- 
0094   00-07-0135  thru 
00-07-0138   00-08-0303 
thru  00-08-306   00-08- 
0347  thru  00-08-0354, 
and  00-09-0365  thru  OO- 
09-0367 

54771-025-001 

E33-4-016SB   Revision  1, 
dated  November  6.  2000. 
Accomplishment  Instruc- 
tions 3  A  through  3  J 

.Mternalue  .Methods  ul  C.umplidni.e 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  coniplianc:e  lime  that 
provides  an  a(:t:eplable  level  of  safety  niav  be 
used  if  approved  by  the  .Manager.  Boston 
Aircraft  Certiliiiation  Offiie  (AtX)).  Operators 
must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
inspector,  who  may  add  comments  and  then 
senil  it  to  the  Manager.  Boston  ACO. 


.\ole  l:  lidormation  con(  ermiig  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthint^ss  directive, 
if  anv.  mav  be  ulitainiHi  troiii  the  Boston 
ACO. 

Spe<  lal  Hinht  Permits 

i.  i  .^jifi  ill!  Iligiil  permits  mav  be  i'-Micd  in 
accordance  with  !;)»» 21.197  and  -11  I'i'i  nt  ih. 
Federal  Aviation  Regulations  (14  C.l  K  21.1"J7 


and  1\    I'l'll  !u  (ipi'iMlr  !hr  .IIK  r.ltt  1(1  ,1 

liK  .iliMii  whfii'  llir  r('i|iiirrnii'Mls  (i|  llii^  .\l) 

(an  111'  ill  Mil' 

I)(i<  uments  That  Have  Keen  Incorporated  Bv 
Referent  e 

|ii|  rill'  .11  liiins  inu'-t  hi'  iliiiir  III  ,11  (  (iril.ini  r 
uilh  111!'  tiilliiumu  Uiit.ix  Sell  (,inhH  \  (.n 
OIK,  -M'Uii  V  Imlit'lins  (,Sli  s). 


Document  No. 

, . — , 

Pages 

Revision 

Date 

E33-4-007SB  

Total  pages   7 

All 

2 

December  4  2000 

1 
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Document  No. 


E33-1-009SB 
Total  pages:  5 
E33-4-010SB 
Total  Pages;  5 
E33-4-011SB 
Total  pages:  5 
E33-^-012SB 
Total  pages:  5 
E33-4-013SB 
Total  pages:  5 
E33-4-014SB 
Total  pages:  5 
E33-4-015SB 
Total  pages:  5 
E33-4-016SB 
Total  pages:  5 


Pages 


All 
All 
All 
All 
All 
All 
All 
All 


Revision  Date 

Original  October  24  2000 

1  August  1    2001 

2  January  31    2001 

1  ; November  20    2000 

Original   October  23   2000 

1  November  6   2000 

1  November  15   2000 

1  November  6  2000 


The  incorporation  by  reference  of  SB's  E.iJ- 
4-O07SB.  Revision  2.  dated  December  4. 
2000:  E:i3-4-009SB.  dated  October  24.  2000; 
E.-?3-l-01,lSB.  dated  October  2;t.  2000:  t;:i:i- 
4-014SB.  Revision  1.  dated  Novtmiberti. 
2000;  and  E:i:i-4-01RSB.  Revision  1.  dated 
November  ti,  2000  was  approved  by  the 
Director  of  tlie  Federal  Register  on  June  ITi. 
2001  (6(i  FR  29467:  May  .31.  2001).  The 
incorporation  by  reference  of  E;t3-4-010SB. 
Revision  1.  dated  August  1.  2001;  E:i:i-4- 
OllSB.  Revision  2.  |anuary  31.  2001;  E:i:f-4- 
012SB.  Revision  1.  dated  November  20.  2000; 
and  E33-4-01.iSB.  Revision  1.  dated 
November  I.t.  2000  was  approved  bv  the 
Director  of  the  F'ederal  Register  on  November 
27.  2002.  in  accordance  with  5  II.S.C.  !i.S2(a) 
and  1  CFR  part  .51.  Copies  may  be  obtained 
from  Britax  Sell  GmbH  &  Co.  OHG.  MPL  Mr. 
H.D.  Poggensee.  P.O.  Box  1161.  35721 
Herborn  Germany,  telephone  international 
(.ode  49-2772-707-0;  fax  international  code 
49-2772-707-141.  Copies  may  be  inspected 
at  the  F.AA.  New  England  Region.  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park.  Burlington.  MA;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  LBA  airworthiness  directive  2000- :j79. 
dated  November  13.2000. 

Effective  Date 

(e)  This  amendment  becomes  effectivi!  on 
November  27.  2002. 

Issued  in  Burlington.  Massachusetts,  on 
October  7.  2002. 
jay  |.  Pardee, 

Wuna^iT.  Engiiuf  and  Propdler  Directorate. 
Aircraft  Certification  Ser\ice. 
|FR  Doc.  02-20207  Filed  10-22-02;  H;4,t  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-33-AD;  Amendment 
39-12923;  AD  2002-21-16] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier- 
Rotax  GmbH  Type  912  F,  912  S  and  914 
F  Series  Reciprocating  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule:  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Bombardier-Rotax  GmbH 
Type  912  F.  912  S  and  914  F  series 
reciprocating  engines.  This  action 
requires  venting  of  the  lubrication 
system  and  inspection  of  the  valve  train 
on  all  engines.  This  action  also  requires 
venting  of  the  lubrication  system  of  all 
engines  on  which  the  lubrication  system 
has  been  opened,  and  any  engine  on 
which  the  propeller  has  been  rotated 
one  full  turn  in  the  reverse  direction. 
This  amendment  is  prompted  by  reports 
of  several  in-flight  engine  failures,  all  of 
which  resulted  in  forced  landings.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  damage  to  the 
engine  valve  train  due  to  inadequate 
venting  of  the  lubrication  system  which 
can  result  in  an  in-flight  engine  failure 
and  forced  landing. 
DATES:  Effective  October  28,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  bv  the  Director  of  the  Federal 
Register  as  of  October  28,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  23,  2002. 


ADDRESSES:  Submil  e:()inin('nts  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Cininst  1. 
Attention;  Rules  Docket  No.  2()n2-NE- 
33-AD.  12  New  England  E.xecutivi'  Park 
Burlington.  MA  01803-.5299  Cnminmts 
mav  be  inspected  at  this  location,  in 
appointment,  between  8:00  a.m   and 
4:30  p.m..  Monday  through  Fridav. 
except  Federal  holidays.  Comments  nia\ 
also  be  sent  via  the  Internet  using  the 
following  address:  "^-ane- 
adcoinmcnt'afua.gov"  Comments  sent 
via  the  Internet  must  contain  the  dm  kct 
number  in  the  subject  line 

The  service  information  n'ten'n(  eii  m 
this  AD  may  be  obtained  from 
Bombardier-Rotax  GmbH.  Welser 
Strasse  32.  A-4B23  Gunskirchen. 
Austria;  telephone  7246-001-232:  lax 
7246-601-370.  This  information  nia\  he 
examined,  by  appointment,  at  the  VA.\, 
New  England  Region.  Office  of  the  ^. 

Regional  Counsel.  12  New  England 
Executive  Park.  Burlington.  M.-\:  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  .Street.  \\V  .  suite  700. 
Washingtcm.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  Lawrenc(>.  Aerospace  Engineer. 
Engine  Certification  Office  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park:  Burlington.  M.\ 
01803-5299;  telephone  (781)  2.-i8-717(). 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  Austro 
Control,  which  is  the  airworthiness 
authority  for  Austria,  notified  the  F.\.\ 
that  an  unsafe  c:ondition  mav  exist  on 
Bombardier-Rotax  GmbH  912  F.  912  .S 
and  914  F  series  reciprocating  engines. 
Austro  Control  advises  that  there  ha\e 
been  seven  in-flight  engine  failures  that 
occurred  within  50  hours  time-in- 
service  (TIS)  after  installation  oi  a  new 
or  overhauled  engine.  Investigations  b\ 
Austro  Control  have  indicated  that  the 
failures  were  due  to  inadequate  ventnig 
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iif  the  UibrK.dtuin  -.vstcriis,  hi<iilt'(|uat«' 
\  tMitiiiL;  of  thf'  lubrication  >i\  stt-m  c:dii 
cdust'  ddnidm'  t(i  tht>  t'n>;inf  vdh>'  train 
as  a  result  of  low-prr-isurc  cumprt'ssion 
of  trapped  air  vvhilc  at  ina\iinuin 
ramshaft  spft'd  rf-sultiny  in  hib^h  unpai  t 
strcssf^s  to  \'ah>'  train  conifioncnt^ 

Manufacturer's  Service  Information 

Bombardier-Kotax  GmbH  has  isNUfd 
N!anddtorv  StTvice  Bulletin  (MSB)  No 
SB-412-036/.SB-91 4-022.  Revision  1. 
dated  Aui;ust  2002.  and  Servi(  e 
lnstruc;tion  SI-04-1997.  Revision  A. 
dated  September  2002  MSB  No.  SB  SB- 
912-0 -IB/ SB-914-022.  Revision  1.  dated 
August  2002,  provides  procedures  for 
inspecting  engines  for  ( orrect  venting  ot 
the  oil  svstem  and  procedures  fur 
inspecting  the  valve  train  for  damage 
caused  b\-  inadec)uate  \fnting  Auslro 
Gontrol  has  classified  this  service 
bulletin  as  mandatory  and  issued  AD 
No.ll/tRl  in  order  to  assure  the 
airworthiness  of  these  Bonibardier- 
Rotax  GmbH  engines  m  Austria  The 
manufacturer  has  also  issued  Service 
Instruction  SI-04-1997  that  provides 
instructions  for  venting  the  oil 
lubrication  system  after  installation  of 
the  engine,  after  the  lubric:ation  system 
has  been  opened  or  drained  during 
maintenance  work,  and  after  turning  the 
propeller  one  full  turn  m  the  wrong 
direc:tion  of  rotation 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Information 

Bombardier-Rotax  (ImbH  MSB  SB- 
912-0:Jh,SB-914-022  allows  up  to  5 
hours  TIS  before  venting  and  inspectinu 
for  correct  vent  mi;  of  th>'  nil  svstem  nii 
engines  with  less  than  jU  TIS  since  thf 
lubrication  system  has  been  opened  ami 
drained,  since  an  oil  change  was 
performed,  or  since  the  propeller  was 
rotated  one  full  turn  in  the  wrong 
direction  of  rotation.  The  FAA  has 
determined  that  the  venting  and 
inspecting  of  the  valve  train  must  be 
iloin-  before  furtbiT  flight 

Bilateral  Airworthiness  Agreement 

This  .'ii^mt'  iiiDiit'l  Is  manutai  lur''il  in 
Austria  and  is  tvpe  (  crtifii  ated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  ( 14  (TR 
21  29)  and  the  applii  able  bilateral 
dirwnrthiiii'ss  agreement.  Pursuant  to 
this  hilat'T.d  airworthiness  agreement. 
Austrii  (.iiiitrol  has  kept  the  FA.\ 
informed  of  the  situation  tiest  ribed 
abo\e  The  FAA  has  examined  the 
findint^s  of  Austro  Clontrol.  reviewed  all 
availalile  information    iml  d>'terniined 
that  AU  a(  lion  is  ne(  t'sN,ir\  tor  produi  ts 
if  tfiis  type  design  that  are  certificated 
for  opfratirin  in  the  fnited  States. 


FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  th.it  is  likelv  to  exist  or 
develop  on  otfier  Bombardier-Rotax 
GmbH  912  F.  912  S  and  914  F  series 
rei:i[)rocating  engines  of  the  same  type 
liesign.  this  AD  is  being  issued  to 
prevent  damage  to  the  engine  valve  train 
du»!  to  inadeijuate  venting  of  the 
lubrication  system  which  can  result  in 
an  in-flight  tuigine  failure  and  forced 
landing.  This  AD  requires: 

•  Before  further  flight,  venting  the 
lubrication  system  and  inspecting  for 
the  correct  venting  of  the  oil  system. 

•  Thereafter,  before  engine  start, 
properly  venting  the  lubrication  system 
after  initial  installation  of  a  new  or 
overhauled  engine,  after  opening  the  oil 
system,  after  an  engine  oil  change,  and 
after  the  propeller  was  rotated  one  full 
turn  in  the  wrong  direction  of  rotation. 
The  actions  must  be  done  in  accordance 
w  ith  the  mandatorv  service  bulletin  and 
service  instruction  described 
previouslv. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunitv  for  prior  public:  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effectivt>  in  less  than  .iO  davs. 

(Comments  Invited 

.\lthough  this  acticm  is  in  the  form  of 
.1  final  rule  that  inxohes  requirements 

itfei  ting  flight  safetv  and.  thus,  was  not 
pri'i  eded  b\  noti(  e  and  an  opportunit\' 
till  piiblii  (  omment.  c:omments  are 
iin  ited  on  this  rule  Interested  persons 

111'  iiu  lied  In  I  omment  im  this  rule  bv 
^tibiiiitting  siu  h  written  data,  views,  or 
arguments  as  the\'  mav  desire. 
ConimuiiK  atioiis  should  identd\'  the 
Rules  [)ii(  ket  iminber  and  be  submitted 
in  Inplu  ate  to  the  .uidress  spei  ified 
under  the  (  aption  ADDRESSES.  .Ml 
(  iiinmunu  .itions  receued  on  or  before 
the  1  losing  date  for  comments  will  be 
1  niisidered.  and  this  rule  mav  be 
amended  in  light  of  the  comments 
rec  ei\eii   Fa(  tual  information  that 
supports  the  (  ommenter's  ideas  and 
su.g.i;estions  is  extremely  helpful  in 
e\aliialiiig  the  effectiveness  of  the  .M) 
a(  luiii  and  determining  whether 
.iddilion.il  rulemaking  ai  lion  would  be 
needed 

Gomments  are  specifically  invited  on 
the  overall  regulatory.  ec:onomic, 
em  ironmenlal.  ,ind  energ\'  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule  .-Ml  comments 
submitted  u  ill  be  available,  both  before 


and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

C^ommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NE-33-AD   "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1 979).  If  it  is  determined  that  this ' 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  lot;ation  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Airc:raft,  Aviation 
safetv.  Incorporation  by  reference. 
Safetv. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.\dministration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  .^9)  as  follows: 

PART  3&— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Aulhorilv:  4'(  f  S C    ll)(i(u).  401  ]H.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-21-16    Bombardier-Rotax  GmbH: 

Amendment  39-12923.  Docket  No. 
2002-NE-33-AD. 

Applicability:  This  airworthiness  directive 
[,\D)  is  applic:able  to  Bombardier-Rotax 
(imbH  912  F.  912  S  and  914  F  series 
reciprocating  engines.  These  engines  are 
installed  on.  but  not  limited  to.  Diamond 
,\ircraft  industries,  DA20-A1.  Diamond 
Aircraft  Industries  GmbH  Model  HK  36  TTS. 
Model  HK  36TTC.  and  Model  HK  36  TTC- 
ECO.  Iniziative  Industriali  Italiane  S.p.A.  Sky 
Arrow  6.50  TC  and  Sky  Arrow  650  TCN. 
Aeromot-lndustria  Mecanico  Metalurgica 
Itda..  Models  AMT-300  and  AMT-200S.  and 
Stenime  SlO-VT  aircraft. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  .so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  t:ondition  addressed  by 
this  AD:  and.  if  the  un.safe  condition  has  not 


been  eliminated,  the  recjuest  should  include 
specific  proposed  actions  to  address  it. 

Compiinncf:  Gonqjliani  (■  with  this  .\D  is 
required  as  indicated,  imli'ss  alreadv  dune. 

To  prevent  damage  to  the  engine  \alvf 
train  due  to  inado()uati-  venting  ol  the 
lubrication  svstem  vvliich  can  result  in  an  in- 
flight engine  failure  and  fori  ed  landing,  do 
th(!  following: 

Initial  Venting  and  Inspection  for  Correct 
Venting 

(a)  Before  further  I'lifihl.  tor  nil  Homhaniier- 
Rotax  (;mbH  912  K.  '112  S  and  914  F  serii's 
reciprocating  engines,  do  the  following: 

(1)  Perform  venting  and  inspectiijii  ior 
venting  of  the  hv'draulic  v  alvc  tapjiets  in 
accordance  with  section  3.1.1  through 
section  .3.1.4  of  the  .Accomplishineiil 
Instructions  of  Kotax  Maiuiatorv  Servi(.e 
Bulletin  (MSB)  SB-912-03(i/SB-ni4-()22. 
Revision  1.  dated  August  2002. 

(2)  InsptM  t  till!  engine  valve  tr.iin  in 
aci ordani  e  with  section  3.1..T  Ihroiij;!! 
section  :<.2  ol  the  .Xci  oniplishiinMil 
Instructions  of  Rotax  MSB  SB-91  2-().H)  SB- 
914-022.  Revision  1.  dated  .XngusI  20(12, 

Repetitive  Venting  of  the  Lubrication  System 

(b)  Tiiereafter.  lor  all  Bombardiei-Rolax 
CaiihH  012  V.  912  S  and  914  F  series 
reciproc:ating  engines,  before  starting  llie 
engine,  vent  the  lubrication  system  in 
accordance  with  section  3  .'Ke complishiinMil 
Instructions  of  Rotax  Serv  i(  c  Instruc  lion.  .\n. 
SI-04-1997.  Revision  3.  dated  Septenibei 
2002.  after  any  of  the  following: 


(1)  The  installation  of  a  new  or  overhauled 

engine. 

(2)  'I'lie  oil  svsli'in  has  lii'i-n  opened 
allowing  air  lo  be  ingeslcd  into  the  valve 
train  W.fi.  an  oil  chungr.  nr  llie  oil  jiump,  oil 
(.ooler.  or  sik  lion  line  w  ,is  icinoved  and  nil 
drained  from  liic  oil  g.illei  irs). 

(:i)  The  engine  (jil  uas  clianged. 
(41  The  propeller  was  rotated  one  full  turn 
in  the  wrong  direi  lion  of  rotation. 

Alternative  Methods  of  Compliance 

((  )  .\u  Hlternalivr  inelhoii  dt  i  oniplianfe  or 
adjustment  of  llir  i  (ini|ilidn(  e  time  that 
])rn\  idt^s  an  ,ii  i  I'plalilr  levf  1  of  safety  may  be 
used  it  appriiveci  In  llii'  Manager.  Engine 
CcrtihcHtion  Olln  e  (ivCO).  (Iperalors  must 
sulmiit  their  re(iiiests  through  an  appropriate 
K.-\A  PriiK  ipal  Maintenance  Inspei  lor.  who 
may  add  i oinments  and  then  send  it  lo  Ihe 
Manager.  VX'.O. 

Note  2:  Inlormation  ( (uii  eriiing  the 
existeni  e  of  approved  allernalive  methods  of 
I  ciinphaiK  e  ivith  this  airworlhiness  directive. 
it  am  .  mav  be  obtained  from  tile  E(X). 

Special  Flight  Permits 

t(l)  Sj)e(  i.ii  llight  perniils  .iir  not  permitted. 

Manufacture's  Service  Information  that  has 
been  Incorporated  by  Reference 

(e)  The  venting  and  mspei  tnai  niiisl  be 
(liiiK!  in  a(  ( (inlaiu  e  with  tin-  lollovving  Rotax 
mandatorv  serv  i(  e  hiiili'iin  (MSB)  and  service 
inslrni  lion  (.Sll: 


Document  No. 


Pages 


Revision 


Date 


MSB  SB-912-036/SB-9 14-022 
Total  pages:  6 

SI  SI-04-1997  

Total  pages:  6 


All 


All 


August  2002 
September  2002 


This  inc:Qfporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Registi^r  in  acc;ordance  with  .5  C.S.C.  .'j.T2(a) 
,ind  1  c;FR  part  .51.  Copies  may  be  obtained 
from  Bombardier-Rotax  CmbH.  Welser 
Sirasse  32.  A-4623  (Jnnskirchen.  Austria; 
telephone  7246-fi01-232;  fax  7246-601-370. 
Copies  may  be  inspected  at  the  FAA,  New 
lingland  Region.  Ofhce  of  the  Regional 
Counsel.  12  New  England  Executive  Park. 
Burlington,  MA;  or  at  the  Office  of  the 
Fetleral  Register,  800  North  Capitol  .Slreel. 
N\V..  suite  700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  .\uslro  Control  airworlhiness  directive  No. 
113R1. 

Effective  Date 

(0  This  amendment  becomes  effective;  on 
October  28.  2002. 

IssikkI  in  Burlington.  Massac:Iuisetts.  on 
0(  tober  17.  2002. 
|ay  |.  Pardee. 

Munagnr.  Engine  ami  Pmpi^ller  DirtHtorate. 
Aircraft  Ctirtific.ation  Senice. 
jFR  Doc.  02-26912  Filed  10-18-02;  2:30  pinj 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-06] 

Amendment  Class  D  Airspace; 
Huntington,  WV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  amends  Class  D 
airspace  at  Tri-Stato/Milton  ).  Ferguson 
Field  Airport,  Huntington.  VVV.  This 
action  is  necessary  to  insure  continuous 
altitude  c:nverage  for  Instrument  Flight 
Rues  (IFR)  operations  to  the  airport.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
EFFECTIVE  DATE:  0901  UTC  May  15. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan.  Airspace  Specialist. 
Airspace  Branch,  AEA-520.  Air  Traffic 


Division.  Eastern  Region.  Federal 
Aviation  Administraticm.  1  .Xviation 
Plaza.  Iamaic:a.  New  York  11434-1809, 
telephone  (718)  .553^521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  lune  24.  2002  a  notice  pro|>osini; 
to  amend  Part  71  of  the  Federal  A\  latinn 
Regulations  (14  CFR  part  71)  by 
extending  Class  D  airspace  upward  trom 
3.300  feet  mean  sea  level  (M.SL)  to  3.400 
feet  M.SL  at  Tri-.State/Millon  I.  Ferguson 
Field  Airport.  Huntington.  \V\'.  was 
published  in  the  Federal  Register  (b7 
FR  42,511).  Interested  partii's  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  F.^A. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The;  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  D  airsp.ic  e 
area  designations  for  airspace  extending 
upward  from  the  surface  are  published 
in  Paragraph  5000  of  FAA  Order 
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7400  Mk,  (iatffi  .\ut;u>t  <i).  MOI  ciiid 
fft>M  tiv.'  SfpffinhtT  IH.  2002  Thf  Class 
D  dirspac  f  ili'si^iiation  listed  iii  this 

(in(iini«'nt  'vvill  hi'  piiblisht'il  in  the 
1  initT 

The  Rule 

This  amendment  to  Part  71  of  the 

t'lMltT.il  .Xviafinn  Regulations  (14  CFR 
part  '!    •'\t>'iiil>  (  Ti>-  I)  ,iirspat:e  from 
ttif  ^iirta(  >■    it  till'  •Mfth  to   iini  iiii  liiiimt; 
(.400  tt'ft  MsL  lor  airc.ratl  i  ondui  tin,-; 
IFK  iipt'ratiuiis  at  Tri-State/Milton  I. 
FcrijusMn  !"i>'!d  Airpoii.  ^^llntiagt()n. 
\V\'  Th>'  (iri'vnms  Class  H  airspa(  e 
ceiling  vva>  i.MH)  teet 

Thi"  FA.\  has  dctcrnuiu'ii  thai  this 
r<"4ul,itiiins  iiiiK  iiunlv>'s  an  >'stahlishi'il 
hnd\  lit  tt'(  hnn  al  rf'^ulatmiis  tni  whu  h 
ht-'quent  and  niutiin'  aini'iidiiii'iits  ,iri' 
necessary  to  keep  tiifni  .ipi-r.itiniMlK 
(  urrt-nf   Therefore,  this  regLilation:  (Ij  is 
not  a    Mgnifii  ant  ret;iilator\  ac  tion" 
under  Exe(:uti\  »■  Order  1  JHtiti,  (21  i-^  not 
a  "significant  rule    iiiuh'r  [)()T 
Ke<4ul.itnr\  i'olii  li'>  <ind  l'lo(  rduii'-.  (44 
PR  1  l()i4.  Feiiruarv  2ti    I'^M      uid  (J) 
does  not  warriint  preparation  nt  .i 
Kegulator\  F\aluation  a>  thf  aiitu  ip.iti-d 
inipai  t  i^  so  ininini.il   Siiu  >•  this  is  ,i 
routine  matter  that  will  onl\  att('(  t  an 
traffic  procedures  and  an  ii,i\  luation  i! 
IS  certified  that  thi-'  ruK'  will  not  h.i\, •■ 
significant  t^cnnoniu   iiii[)ai  t  on  a 
substantial  number  ot  sin  til  •■ntities 
under  the  criteria  of  tlie  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

.\irspace.  Incorporation  t)\  reference. 
Navigation  (airl 

Adoption  of  the  Amendment 

In  (  onsKicrafioii   it  the  foregoing,  the 
F^■(h■ral  Avi.ition  Administration 
amends  14  C.VR  "1  as  follows: 

PART  71— {AMENDED] 

1.  Tfie  aiittiorit\  citation  for  14  fT-'R 
Part  71  (  ontinue^  to  read  a>  ti>llo\\  s. 

Authority:  49  U.S.C.  106(g).  4010.3.  4011.3, 
40120;  fc.t)  10854,  24  FR  qSfl.S.  3  CFR  1959- 

lQfi3(:nnip     p.  389. 

2  The  iiK  orporation  h\  fleroin  !■  ui 
14  CFR  71   1  of  Federal  .\\iatioii 
Administration  ( )rder  7400  'Ik.  .\iisp,u.e 
[Designations  and  Reporliiit;  Points, 
dated  .August  iO.  2002.  and  effective 
September  ItS.  2002.  is  amended  as 
follows: 

h'anii^raph  HOOO     Class  D  airspacn  awas 
extundin^  upward  from  the  surface  of  the 
earth 


At  A  VVV  D     Hunlington,  WV  |RtA  ISKO) 

Tri-StatH/Milton  |.  Ferguson  Field  Airport. 
Huntington.  VVV 


ll.aC   irt  2J  00'  N..  long.  82\33'29''W.) 
Thai  airspace  exleruiing  upward  from  the 

surfac  e  to  and  including  3,400  feet  M.SL. 

within  a  4-mile  radius  of  Tri-State/Milton  ). 

Ferguson  Field  Airport. 

***** 

Issued  in  Jamaica.  New  York  on  October  8. 
■2002. 
|oKn  G.  M(  (iartney. 

Acting  A.s.s/.s/i;;i/  Manager.  Air  Traffic 
Divisiun,  Eastern  Region 

i|  K  Dm.    ()_■    _'ril  lf>  Filed  10-22-02;  8:45  ami 
BILLING  CODE  4910-13-4< 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  95 

[Docket  No.  30336:  Amdt.  No.  438] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  federal  .Xviation 
.Xdmiiiistr.ition  (F.A.A).  UUT, 

ACTION:  I'ln.il  rule 


SUMMARY:  This  amendmiMit  adopts 
iiiis(  ellaneous  amendments  to  the 
ii'clLiired  IFR  (instrument  flight  rules) 
.iltitudes  and  changeo\er  points  hir 
certain  ieder.d  airways,  jet  routes,  or 
direi  t  routes  for  which  a  minimum  or 
m.iximuin  en  route  authorized  IFR 
altitude  is  prescribed  This  regulatory 
action  IS  needed  because  of  changes 
occurring  in  the  National  Airspace 
.S\stem   These  {  haiiges  are  designed  to 
pro\  ide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
(  onditioiis  ill  the  affected  areas. 

EFFECTIVE  DATE:  0901  UTC,  .November 
28. 2002 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  1'   fate.  Flight  Procedure 
.Standards  Branch  (AMCAF.S-420), 
F'light  Tec  hnologies  and  Programs 
r)i\  ismn.  Flight  .Standards  ,Ser\ice, 
leder.il  .\\iation  Administration,  Mike 
Monrone\  .Aeronautical  ('enter.  (iSOO 
South  Mai  .Arthur  Blvd.  Oklahoma  Citv. 
Ok.  7,n(>9  (Mail  Address:  P.O.  Box 
2.^iOH2  Oklahoma  City,  Ok.  73125) 
telefdione:  (40.5)  954^164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  45  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  rexokes  IFR 
altitudes  go\erning  the  operation  of  all 
air(  ratt  in  flight  over  a  specified  route 
or  an\  [lortioii  of  that  route,  as  well  as 
the  cfiangeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 


The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circ:umstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
.System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
c:ircumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safetv  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  invokes  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air), 

Ksui'il  m  W'.isliiiigldii.  IK',  on  0(  toher  18. 
jnnj 

lames  |.  BallouKh, 

Ihirrliir.  Flii;hl  .s'/iHuiini/s  .S'en'/ce. 

Adoption  of  the  Amendment 

Acc:ordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  C^FR  part  95)  is 
amended  as  follows,  effective  at  0901 
UTC. 


PART  95— {AMENDED] 


Authority:  49  CSC.  106(g).  40103.  40106.  2.  Part  95  is  amended  to  read  as 

40113.  40114,  40120,  44502.  44514.  44719.  follows; 

1 ,  The  authority  citation  forpartQS  44721. 

continues  to  read  as  follows: 

Revisions  to  IFR  Altitudes  and  Changeover  Points 

[Amendment  438,  Effective  Date:  November  28.  2002] 


From 


To 


MEA 


§95.6001  Victor  Routes— U.S. 
§95.6067  VOR  Federal  Airway  67  Is  Amended  to  Read  in  Part 


Cedar  Rapids,  lA  VOR/DME Waterloo.  lA  VORTAC 

Waterloo.  lA  VORTAC  Foyde,  lA  FIX  


2  900 

3  000 


§95.6222  VOR  Federal  Airway  222  Is  Amended  to  Read  in  Part 


Junction, 


TX  VORTAC  Stonewall.  TX  VORTAC 


4.000 


§95.6222  VOR  Federal  Airway  556  Is  Amended  to  Read  in  Part 


Junction 


TX  VORTAC  Stonewall.  TX  VORTAC 


4.000 


|KR  Uoc.  02-27037  Filed  10-22-02;  8:45  am] 

BILLING  CODE  4910-13-4M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[Release  No.  34-46667] 

Delegation  of  Authority  to  the  Director 
of  the  Division  of  Market  Regulation 

AGENCY:  Securities  and  Exchange 

Commission, 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  its  rules  to  delegate  authority 
to  the  Director  of  the  Division  of  Market 
Regulation  ("Director")  to  publish 
acknowledgments  of  receipt  of  notices 
filed  with  the  Commission  pursuant  to 
Section  6(g)  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  by 
exchanges  registering  as  national 
securities  exchanges  to  trade  security 
futures  products  This  delegation  of 
authority  will  facilitate  the  timely 
publication  of  such  acknowledgments, 
which  is  required  by  Section  6(g)(3)  of 
the  Exchange  Act. 
EFFECTIVE  DATE:  October  23.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Colihan,  Special  Counsel,  at 
(202)  942-0735  or  Mia  Zur.  Law  Clerk, 
at  (202)  942-7309,  Office  of  Market 
Supervision.  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW,. 
Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  adopting  an  amendment 
to  Rule  30-3  of  its  Rules  of  Organization 


and  Program  Management  governing 
Delegations  of  Authority  to  the 
Director,'  The  Commission  is  adding 
paragraph  (a)(77)  to  Rule  30-3  to 
authorize  the  Director  to  publish 
acknowledgments  of  receipt  of  notices 
of  registration  submitted  pursuant  to 
Section  6(g)  of  the  Exchange  Act,- 

Section  6(g)  of  the  Exchange  Act 
provides  that  an  exchange  may  register 
as  a  national  securities  exchange  solely 
for  the  purposes  of  trading  security 
futures  products  by  filing  a  written 
notice  with  the  Commission  if  the 
exchange  is  designated  as  a  contract 
market  by  the  Commodity  Futures 
Trading  Commission  or  is  registered  as 
a  derivative  transaction  execution 
facility  under  Section  5a  of  the 
Commodity  Exchange  Act,  Rule  6a-4 
under  the  Exchange  Act  provides  that 
an  exchange  wishing  to  become 
registered  under  Section  6(g)  must 
provide  written  notice  on  Form  1-N. 
Pursuant  to  Section  6(g)(2)(B)  of  the 
Exchange  Act,  such  registrations  are 
effective  contemporaneously  with  the 
submission  of  the  written  notice. ' 
Section  6(g)(3)  of  the  Exchange  Act 
directs  the  Commission  to  promptly 
publish  acknowledgments  of  receipt  of 
all  such  notices  in  the  Federal  Register. 
This  delegation  of  authority  to  the 
Director  is  intended  to  conserve 
Commission  resources  by  permitting  the 
Division  of  Market  Regulation  to 
publish  acknowledgments  of  receipt  of 
Form  1-N,  Nevertheless,  the  staff  may 
submit  matters  to  the  Commission  for 
consideration  as  it  deems  appropriate. 


The  Commission  finds,  in  accordani  e 
with  Section  553(b)(3)(A)  of  the 
Administrative  Procedures  Act,-'  that 
these  amendments  relate  solely  to 
agencv  organization,  procedure,  or 
practice,  and  do  not  relate  to  a 
substantive  rule.  Accordingly,  notice, 
opportunity  for  pub'ic  comment,  and 
publication  of  the  ;   .lendment  prior  to 
its  effective  date  ai    unnecessary. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Organization 
and  functions  (Government  agencies). 

Text  of  Amendment 

In  accordance  with  the  pnMmbh  .  the 
Commission  hereby  amends  Title  17. 
Chapter  II  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  A — Organization  and  Program 
Management 

1.  The  authority  ( itation  tor  Part  200. 
subpart  A.  continues  to  read,  m  jiart,  as 
follows: 

Authority:  l.'i  r.SC,  77s.  "Mil-l.  7H.i-2. 
7Hw.  7H//((I).  7Hmm.  7<)t.  77sss.  80,(-37,  HOh- 
1 1.  iinli'ss  otliiMW  ise  iiiitcci. 
*  »  *  «  * 

2.  Section  200.30-3  is  amended  by 
adding  paragraph  (a)(77)  to  read  as 
follows: 

§200.30-3    Delegation  of  authority  to 
Director  of  Division  of  Market  Regulation. 


17  CFK  ;;(i(i.:u)-.t. 
if>  1   SC.  :-Hf(g). 
'1 5  1  ..s.C.  rHHulC^Kn). 


-T)  I'.S.C.  5.'->.)il))(:tll.\) 
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(a)  *   *   * 

(77)  Pursuant  to  Section  6(g)(3)  of  the 
Act,  15  U.S.C.  78f(g)(3).  to  publish 
acknovvlfnlgement  of  receipt  of  a  notice 
of  registration  as  a  national  securities 
exchange  for  the  sole  purpose  of  trading 
security  futures  products  under  Section 
6(g)  of  the  Act  and  Rule  6a-4  of  the  Act 
(17CFR240.6a-4). 


Bv  the  Commission. 
Dal.ui   Otobpr  16,  2002. 
Margaret  H.  McFariand, 

Dtputy  Secretan. 

|FR  Do(    02-2HH8i  Fil^d  10-22-02:  8:45  ami 

BILUNG  COOE  801 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Carprofen 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  bv  Pfizer. 
Inc.  The  supplemental  NADA  provides 
for  the  veterinary  prescription  use  of 
carprofen  oral  caplets  in  dogs  for  the 
control  of  postoperative  pain  associated 
with  soft  tissue  and  orthopedic  surgery. 
DATES:  This  rule  is  effective  October  23, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson.  Onter  for  Veterinarv 
Medicine  (HF\'-110).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855.  301-827-7540.  e- 
mail:  mberson@cvm.fda.gov 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  Street,  New  York,  NY 
10017-5755.  filed  a  supplement  to 
NADA  141-053  for  RIMADYL 
(carprofen)  Claplets  for  Dogs.  The 
supplemental  NADA  provides  for  the 
veterinary  prescription  use  of  carprofen 
oral  caplets  in  dogs  for  the  control  of 
postoperative  pain  associated  with  soft 
tissue  and  orthopedic  surgerv.  The 
supplemental  application  is  approved  as 
of  luly  8.  2002,  and  the  regulations  are 
amended  in  21  C:FR  520.309  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  (^FR  part 


20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetics  Act 
(21  U.S.C.  360b(c)(2){F)(iii}}.  this  • 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  [ulv  8. 
2002. 

The  agency  has  determined  under  21 
CFR  25.33(d')(l)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability," 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
use.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  f^osmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1   The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  L'.S  C.  .?tt0b 

2.  Section  520.309  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

§520.309     Carprofen. 

(a)  Specifications.  (1)  Each  caplet 
contains  25.  75.  or  100  milligrams  (mg) 
carprofen. 

(2)  Each  chewable  tablet  contains  25, 
75.  or  100  mg  carprofen. 

(b)  Sponaor.  See  No.  000069  in 

§  510.600(c)  of  this  chapter  for  use  of 
t;aplets  desc:ribed  in  paragraph  (a)(1)  of 
this  section  as  in  paragraphs  (d)(l)(i). 
(d)(2).  and  (d)(3)  of  this  section  and 
chewable  tablets  described  in  paragraph 
(a)(2)  of  this  section  as  in  paragraphs 
(d)(l)(ii).  (d)(2Kiij,  and  (d)(3)  of  this 
section. 
***** 

(d)  Conditions  of  use  in  dogs — (1) 
Amount — (i)  2  mg  per  pound  (/lb)  of 
body  weight  once  daily  or  1  mg/lb  twice 


daily.  For  the  control  of  postoperative 
pain,  administer  approximately  2  hours 
before  the  procedure. 

(ii)  2  mg/lb  of  body  weight  once  daily 
or  1  mg/lb  twice  daily. 

(2)  Indications  for  use.  (i)  For  the 
control  of  postoperative  pain  associated 
with  soft  tissue  and  orthopedic  surgery. 

(ii)  For  the  relief  of  pain  and 
inflammation  associated  with 
osteoarthritis.  , 

(3)  Limitations.  Federal  Law  restricts 
this  drug  to  use  by  or  on  the  order  of 

a  licensed  veterinarian. 

Dated:  September  30,  2002. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
|FR  Doc.  02-26876  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  110  and  165 

[CGD05-02-087] 

RIN  21 1 5-AA97  and  21 1 5-AA98 

Anchorage  Grounds  and  Safety  Zone; 
Delaware  Bay  and  River 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Army  Corps  of  Engineers 
will  begin  dredging  parts  of  the 
Delaware  River  including  Anchorage  7 
off  Marcus  Hook.  Because  of  the 
dredging  operations,  temporary 
additional  requirements  will  be 
imposed  in  Anchorage  6  off  Deepwater 
Point  and  Anchorage  9  near  the 
entrance  to  Mantua  Creek.  Vessels 
desiring  to  use  these  anchorage  grounds 
will  need  to  observe  these  temporary 
requirements  and  no  vessels  will  be 
permitted  in  the  safety  zone  without  the 
permission  of  the  Captain  of  the  Port. 
DATES:  This  rule  is  effective  from 
October  12.  2002.  to  November  2.  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  available  are  available  as 
part  of  docket  CGD05-02-087  for 
inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office  Philadelphia.  One 
Washington  Avenue.  Philadelphia. 
Pennsylvania.  19147.  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Brian  Ly,  Lieutenant  Junior 
Grade  Xaimara  Vicencio-Roldan,  or 
Lieutenant  Junior  Grade  Kevin  Sligh. 
Coast  Guard  Marine  Safety  Office/Group 
Philadelphia,  at  (215)  271-4889. 
SUPPLEMENTARY  INFORMATION: 
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Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  The  U.S.  Army  Corps  of 
Engineers,  Philadelphia  District, 
informed  the  Coast  Guard  on  October  4, 
2002,  that  dredging  operations  would 
commence  on  October  12,  2002. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest,  since  inmiediate  action 
is  needed  to  protect  mariners  against 
dtitential  hazards  associated  with  the 
dredging  operations  in  Anchorage  7  off 
Marcus  Hook  and  to  modify  the 
anchorage  regulations  to  facilitate  vessel 
traffic.  In  addition,  notifications  will  be 
made  via  Notice  to  Mariners. 

Background  and  Purpose 

The  U.S.  Army  Corps  of  Engineers 
(ACOE)  notified  the  Coast  Guard  that  it 
needed  to  conduct  dredging  operations 
on  the  Delaware  River,  in  the  vicinity  of 
Anchorage  7  off  Marcus  Hook.  The 
dredging  is  needed  to  maintain  the 
project  depth  of  the  anchorage.  During 
the  dredging  operations  from  October 
12,  2002  through  October  22,  2002, 
Marcus  Hook  Anchorage  will  be  closed 
from  Buoy  "A"  (LLNR  3165)  to  Buoy 
"B"  (LLNR  3180).  Then  from  October 
22,  2002  through  November  2,  2002,  the 
Marcus  Hook  Anchorage  will  be  closed 
from  Buoy  "B"  (LLNR  3180)  to  Buoy 
"C"  (LLNR  3205). 

For  the  protection  of  mariners 
transiting  in  the  vicinity  of  dredging 
operations,  the  Coast  Guard  is  also 
establishing  a  safety  zone  around  the 
dredging  vessel  PULLEN.  The  safety 
zone  will  ensure  mariners  remain  a  safe 
distance  from  the  potentially  dangerous 
dredging  equipment. 

Discussion  of  Rule 

In  33  CFR  110.157(b)(2},  vessels  are 
allowed  to  anchor  for  up  to  48  hours  in 
the  anchorage  grounds  listed  in 
§  110, 157(a),  which  includes  Anchorage 
7.  However,  because  of  the  limited 
anchorage  space  available  in  Anchorage 
7,  the  Coast  Guard  is  adding  a 
temporary  paragraph  in  33  CFR 
110,157(b)(ll)  to  provide  additional 
requirements  and  restrictions  on  vessels 
utilizing  Anchorage  7.  During  the 
effective  period,  vessels  desiring  to  use 
Anchorage  7  must  obtain  permission 
from  the  Captain  of  the  Port 
Philadelphia  at  least  24  hours  in 


advance.  The  Captain  of  the  Port  will 
permit  only  two  vessels  at  a  time  to 
anchor  in  Anchorage  7  and  will  grant 
permission  on  the  "first  come,  first 
serve"  basis.  Vessels  will  be  directed  to 
a  location  within  Anchorage  7  where  it 
may  anchor,  and  will  not  be  permitted 
to  remain  in  the  Anchorage  7  from  more 
than  12  hours. 

The  Coast  Guard  expects  that  vessels 
normally  permitted  to  anchor  in 
Anchorage  7  will  use  Anchorage  6  off 
Deepwater  (Anchorage  6)  or  Anchorage 
9  near  the  entrance  to  Mantua  Creek 
(Anchorage  9).  because  they  are  the 
closest  anchorage  grounds  to  Anchorage 
7.  To  control  access  to  Anchorage  7,  the 
Coast  Guard  is  requiring  a  vessel 
desiring  to  anchor  in  Anchorage  7 
obtain  advance  permission  from  the 
Captain  of  the  Port.  To  control  access  to 
Anchorage  6  and  9,  the  Coast  Guard  is 
requiring  any  vessel  700  feet  or  greater 
in  length  to  obtain  advance  permission 
from  the  Captain  of  the  Port  before 
anchoring.  The  Coast  Guard  is  also 
concerned  that  the  holding  grounds  in 
Anchorage  6  and  9  are  not  as  adequate 
as  in  Anchorage  7.  Therefore,  a  vessel 
700  to  750  feet  in  length  is  required  to 
have  one  tug  standing  alongside  while 
at  anchor,  and  a  vessel  of  over  750  feet 
in  length  must  have  two  tugs  standing 
alongside.  The  tug(s)  must  have 
sufficient  horsepower  to  prevent  the 
vessel  they  are  attending  from  swinging 
into  the  channel. 

The  Coast  Guard  is  also  establishing 
a  safety  zone  within  a  1 50-yard  radius 
of  the  dredging  operations  being 
conducted  in  the  Marcus  Hook 
Anchorage  by  the  dredge  vessel 
PULLEN.  The  safety  zone  will  protect 
mariners  transiting  the  area  from  the 
potential  hazards  associated  with 
dredging  operations.  No  vessel  may 
enter  the  safety  zone  unless  it  receives 
permission  from  the  Captain  of  the  Port. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory-  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 


Although  this  rule  requires  certain 
vessels  to  have  one  or  two  tugs 
alongside  while  at  anchor,  the 
requirement  only  applies  to  vessels  700 
feet  or  greater  in  length,  that  choose  to 
anchor  in  Anchorage  b  and  9.  Alternate 
anchorage  grounds  such  as  Anchorage  A 
off  the  entrance  to  the  Mispilli(m  River 
("Anchorage  A."  described  in 
§  110.157(a)(1)  or  Anchorage  1  off 
Bombay  Hook  Point  ("Anchorage  1," 
described  in  ti  110.157(a)(2))  in 
Delaware  Bay.  are  also  reasonably  close 
and  generally  available.  Vessels 
anchoring  in  Anchorages  A  and  1  are 
not  required  to  have  tugs  alongside, 
except  when  specifically  directed  to  do 
so  by  the  Captain  of  the  Port  because  of 
a  specific  hazardous  condition. 
Furthermore,  few  vessels  700  feet  or 
greater  are  expected  to  enter  the  port 
during  the  effective  ;)eriod.  The  majority 
of  the  vessels  expected  are  less  than  700 
feet  and  thus  will  not  be  required  to 
have  tugs  alongside. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule's  greatest  impact  is  on  vessels 
700  feet  and  greater  in  length  which 
choose  to  anchor  in  Anchorage  6  and  9 
and  will  have  virtually  no  impact  on 
any  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  11  you 
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w  ish  t(i  comnu-nt  on  d(  turns  h\ 
t'in[j|i)vt'fs  of  iht'  C.I Mst  tiuarci.  i  .ill  1  - 
88H-REG-FAIR  (1-888-7.-34-J247). 

Collection  of  Information 

Thi>  riilf  calls  fnr  mi  new  cnllcc  tioii 
ol  iiifdrmatiun  under  the  i'aperuork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 

3520) 

Federalism 

.\  rul''  ha>  inipiu.ations  tur  tederalisni 
iiniltT  Kxfcutive  Order  13132. 
[■"•MJMr.iiism,  if  it  has  a  suhsta.-itial  direct 
t'ft''i  t  nil  State  iir  local  governments  and 
would  either  preempt  State  law  or 
iiiipo-.'  a  >uhstantial  direct  cost  of 
ciini[)lian(  e  on  them   We  have  analyzed 
this  rule  under  that  Order  and  have 
determint'd  that  it  does  not  have 
implication-,  fur  t<'deralism. 

I  nfunded  Mandates  Reform  .\iA 

The  I  iifuiided  Mandates  Reform  Act 
of  Un(3  (2  L  S.C.  15;n-1538)  requires 
Federal  agencies  to  assess  the  effects  of 

their  discretinnar\  rt'qulatnrN  ai  tinn^    In 
p.irtuaildr.  the  Act  addresM'>  ai  tmn^ 
that  mav  result  in  the  expemliiuri'  1)\  .i 
State,  local,  or  trihal  goverrunent.  m  the 
aggregate,  or  hv  thf  prixate  sector  ot 
.SI no, 000. 000  or  ninr<'  in  .uiv  one  year. 
Though  thi>  rill"  will  not  result  in  such 
t'xpenditure,  we  do  discuss  the  elle(  Is  ot 
thi-<  rul''  I'Ui'W  lieri'  in  tin--  pr>'<inilile. 

Taking  of  Private  Property 

This  ruir  will  111  it  ,itfe{  t  .i  taking  of 
pri\  at''  priipert\  nr  otherw  ise  h,i\e 
t.iking  implications  uiidei  f.x.'c  uti\e 
( )rder  12H.U).  Governm''ntai  .\i  tbuis  and 
Ini'Tteo'iK  e  with  t'.onstitiiti'Hi.ilh 
Friit.'(  t.'d  I'rupertv  Rights. 

Civil  lustice  Reform 

This  rule  met'ts  a[)pli(:able  standards 
III  s,'(  tions  3(a)  and  Mh)(2)  of  Exet:utive 
Order  12488.  Civil  histice  Reform,  to 
inmiinize  litigation,  eliminate 
amhiguitv.  and  reduc:e  burden. 

Protection  of  (Children 

We  have  analyzed  this  rule  under 
Executivt!  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Securitx'  Risks  This  rule  is 
nut  an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  s(>(  urit\  th.it  may 
iiisprop(irtion,iti'l\  .dle(  t  (  hildren. 

Indian  Tribal  (iovernments 

This  rule  does  not  have  tribal 
ini[)lic.itions  under  Executive  Order 
1  )175,  (ionsullation  ,uid  Coordin.ition 
with  Indian  Tribal  Covernments. 
because  it  does  nut  h.u  e  a  substantial 
direct  effect  on  nne  up  iiiur''  indi.in 
tribi's.  ill!  the  ri'l.itinnsliip  lictween  the 


Feder.il  (Government  and  Indian  tribes, 
iir  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Ciovernment  and  Indian  tribes. 

Energy  Effects 

We  have  an.iUzed  this  rule  undt^r 
Executive  Order  13211,  .Actions 
( jincerning  Reguhitions  That 
Significantlv  .Affect  Energy  Supply, 
nislribution,  or  I'se,  We  have 
determined  that  it  is  not  a  "significant 
eneri;\  ,i(  tion"  under  that  order  because 
it  is  not  ,1  "signihi  .int  regulatory  action" 
under  I'Aec  uti\e  Order  128H6  and  is  not 
liki'K  til  h.ive  a  signihcant  adverse  effect 
on  the  supplw  distribution,  or  use  of 
energv   It  has  not  been  designated  by  the 
Admiiiistr.itoi  of  the  Ofhce  of 
Intorin.ition  ,ind  Regulatorv  Affairs  as  a 
signitii  .int  en>'rg\  action.  Therefore,  it 
does  not  re(jiiire  .i  St.itement  of  Energ\' 
Effe(  Is  under  Executive  Order  13211. 

Environment 

We  b.ive  ( iiiisidered  the 
'■in  iioument.il  impact  of  this  rule  and 
I  nin  hided  that  under  figure  2-1, 
p.iragr.iph  (34)10  and  (g),  of 
Coinm.nid.nit  Instnu  tion  Mlti475,ID. 
this  rule  is  ( .itegoricafh  excluded  from 
further  em  ironment.il  do(  umentation. 

List  of  Subjects 

J.I  cm  r,ni  I  111 

.\i\{  hor.ige  ( hounds. 
J  J  cm  Purl  lliS 

Harbors,  Marine  safetv,  .Navigation 
(u.iter).  Reporting  and  re( urdkeeping 
ri'i|uirements.  .See  unt\  me.isures, 

\\.lti'l\\.l\  s 

For  ihi'  re.isdiis  discussed  in  the 
preainbl''  the  (.n.ist  Ciiard  amends  33 
CFR  parts  1  ill  ,ind  Id,')  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1     rill' .iutliiint\  (il.ilion  lor  part  110 
continui's  tn  rcui  .is  tulluws: 

,\iithority:  33  I '..S.C.  471 ,  1221  ihnnigh 
UK.   2(1  111!  2l)3,'i,  2071:4V)(;KK  1.4li  and  33 
CI  K  l,0,i-l(g). 

2,  A  new  temporary  4;  110. 157(!)!(n  ) 
Is  ,idded  to  re. id  as  follows- 

§110,157     Delaware  Bay  and  River. 


(11)  .ydditmn.il  re(juiremenls  and 
restrictions  tm  the  .uichorage  grounds 
defined  in  par.igr.iphs  (a)(7).  (>il(H),  ,md 
(a](10)  of  ttiis  se(  linn 

(i)  Prior  to  ,im  honng  in  Anchor. ige  7 
off  Mar(  us  Hook,  .is  described  in 
p.ir.igraph  (a)(8)  of  this  section.  \  essels 
iinist  first  olit.iin  iiermission  from  the 


Captain  of  the  Port,  Philadelphia,  at 
least  24  hours  in  advance  of  arrival. 
Permission  to  anchor  will  be  granted  on 
a  "first-come,  first-serve"  basis.  The 
Captain  of  the  Port  will  allow  only  two 
vessels  at  a  time  to  anchor  in  Anchorage 
7.  and  no  vessel  may  remain  within 
Anchorage  7  for  more  than  12  hours. 
(ii)  For  Anchorage  6  off  Deepwater 
Point  as  described  in  paragraph  (a)(7)  of 
this  section,  and  Anchorage  9  near 
entrance  to  Mantua  Creek  as  described 
in  paragraph  (a)(10)  of  this  section, 

(A)  Anv  vessel  700  feet  or  greater  in 
length  requesting  anchorage  shall  obtain 
permission  from  the  Captain  of  the  Port, 
Philadelphia,  Pennsylvania,  at  least  24 
hours  in  advanciv 

(B)  Any  vessel  from  700  to  750  feet  in 
length  shall  have  one  tug  alongside  at 
all  times  while  the  vessel  is  at  anchor. 

(C)  Any  vessel  greater  than  750  feet  in 
length  shall  have  two  tugs  alongside  at 
all  times  while  the  vessel  is  at  anchor, 

(13)  The  master,  owner  or  operator  of 
a  vessel  at  anchor  shall  ensure  that  a  tug 
required  bv  this  section  is  of  sufficient 
horsepower  to  assist  with  necessary 
maneuvers  to  kee]3  the  vessel  clear  of 
the  navigation  channel, 

(iii)  For  the  purposes  of  paragraph 
(b)(l  1)  of  this  section,  (Captain  of  the 
Port  means  the  Commanding  Officer  of 
the  (loast  Chiard  Marine  Safety  Office/ 
Croup  Philadelphia  or  any  C(jast  Guard 
commissioned,  warrant,  or  petty  officer 
u  ho  has  been  authorized  by  the  Captain 
of  the  Port  to  act  on  his  behalf  The 
Ca[)tain  of  the  Port  can  be  reached  at 
(215) 271-4940. 

(iv)  E//erf;vp  datps  Paragraph  (b){ll) 
of  this  section  is  effective  from  October 
12,  2002  until  November  2.  2002. 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

3.  The  .iuthorit\-  i:itation  for  [jart  l(i5 
{  iintinues  to  read  as  follows: 

,\uthnrily:   i  i  I    S  (     12(1;  ,")(!  T  S.C    I'll; 
.■i,iC;|-K  1.0:)-ll'4l,  (Ill4~l.h,(l4-(i.  .111(1  K.O.."); 
4<)CFK  1,4(. 

4,  Add  temporary  *?  l()5.T05-087  to 
read  as  follows: 

§165.105-087    Safety  Zone:  Delaware  Bay 
and  River. 

(a)  Lniiition  The  following  ar(\i  is  a 
safety  zone:  All  waters  within  the  arc  of 
a  circh-  with  a  150-y.ird  radius  of  the 
dnulging  vessel  PIJLLEN  operating  in 
the  vicinity  of  .Anchorage  7.  Marcus 
Hook  Anchorage, 

(b)  Rfi^uhition^  (1)  .All  persons  ar<? 
required  to  comply  with  the  general 
regulations  governing  safety  /ones  in 
<5  1(S5,23  of  this  part. 
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(2)  The  Coast  Guard  vessels  enforcing 
this  section  can  be  contacted  on  VHP 
Marine  Band  Radio,  channels  13  and  16. 
The  Captain  of  the  Port  can  be  contacted 
at  (215)  271-4940. 

(3)  The  Captain  of  the  Port  will  notify' 
the  public  of  any  changes  in  the  status 
of  this  safety  zone  by  Marine  Safety 
Radio  Broadcast  on  VHF-FM  marine 
band  radio,  channel  22  (157.1  MHZ). 

(c)  Definition.  For  the  purposes  of  this 
temporary  section.  Captain  of  the  Port 
means  the  Commanding  Officer  of  the 
Coast  Guard  Marine  Safety  Office/Group 
Philadelphia  or  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  on  his  behalf. 

(d)  Effective  dates.  This  section  is 
effective  from  October  12,  2002  to 
November  2,  2002. 

Dated:  October  11,  2002. 
A.E.  Brooks, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Fifth  Coast  Guard  District. 
(FR  Dot;,  02-26820  Filed  10-22-02:  8:4.5  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD07-02-127] 

Drawbridge  Operation  Regulations; 
Florida  East  Coast  Railroad  Bridge,  St. 
Johns  River,  Jacksonville,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Florida  East  Coast  Railroad  Bridge 
across  the  St.  Johns  River,  mile  24.9, 
Jacksonville,  Florida.  This  deviation 
allows  the  bridge  to  remain  in  the 
closed  position  from  11  p.m.  until  7 
a.m.  each  day  from  October  27,  2002 
until  November  2,  2002,  for  emergency 
repairs. 

DATES:  This  deviation  is  effective  from 
11  p.m.  on  October  27  until  7  a.m.  on 
November  2,  2002. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket  (CGD07-02-1271  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Commander  (obr),  Seventh  Coast  Guard 
District,  909  S,E.  1st  Avenue,  Miami.  FL 
33131  between  7:30  a,m,  and  4  p.m., 


Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr, 

Barry  Dragon,  Project  Officer,  Seventh 
Coast  Guard  District,  Bridge  Branch  at 
(305)415-6743, 

SUPPLEMENTARY  INFORMATION:  The 

Florida  East  Coast  Railroad  Bridge 
across  the  St.  Johns  River,  Jacksonville, 
Florida,  is  a  single  leaf  bascule  bridge 
with  a  vertical  clearance  of  9  feet  above 
mean  high  water  (MHW)  measured  at 
the  fenders  in  the  closed  position  with 
a  horizontal  clearance  of  195  feet.  The 
current  operating  regulation  in  33  CFR 
117.325(c)  requires  that:  (1)  The  bridge 
be  constantly  tended  and  have  a 
mechanical  override  capability  for  the 
automated  operation.  A  radiotelephone 
must  be  maintained  at  the  bridge  for  the 
safety  of  navigation,  (2)  The  draw  is 
normally  in  the  fully  open  position, 
displaying  flashing  green  lights  to 
indicate  that  vessels  may  pass.  (3)  When 
a  train  approaches,  large  signs  on  both 
the  upstream  and  downstream  sides  of 
the  bridge  flash  "Bridge  Coming  Down," 
the  lights  go  to  flashing  red,  and  siren 
signals  sound.  After  an  eight  minute 
delay,  the  draw  lowers  and  locks  if  there 
are  no,vessels  under  the  draw.  The  draw- 
remains  down  for  a  period  of  eight 
minutes  or  while  the  approach  track 
circuit  is  occupied,  (4)  After  the  train 
has  cleared,  the  draw  opens  and  the 
lights  return  to  flashing  green. 

On  October  9,  2002,  the  bridge  owner. 
Florida  East  Coast  Railroad,  requested  a 
deviation  from  the  current  operating 
regulations  to  allow  the  owner  and 
operator  t^  keep  this  bridge  in  the 
closed  position  during  certain  times 
each  day  to  facilitate  emergency  repairs. 
The  Commander,  Seventh  Coast  Guard 
District  has  granted  a  temporary 
deviation  from  the  operating 
requirements  listed  in  33  CFR 
117.325(c)  to  complete  emergency 
repairs  to  the  bridge.  Under  this 
deviation  the  Florida  East  Coast 
Railroad  Bridge,  across  the  St,  Johns 
River,  mile  24,9,  Jacksonville.  FL,  need 
not  open  from  11  p,m,  until  7  a.m.,  each 
day,  from  October  27.  2002  until 
November  3,  2002. 

Dated;  October  10,  2002. 
Greg  Shapley, 

Chief.  Bridge  .■\dministration.  Seventh  Coast 

Guard  District. 

|FR  Doc,  02-27031  Filed  10-22-02;  8:4.')  ami 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD09-02-001] 

RIN2115-AA97 

Security  Zones;  Captain  of  the  Port 
Chicago  Zone,  Lake  Michigan 

AGENCY:  Coast  Guard,  D(JT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  The  Coast  Guard  luihlished  a 
final  rule  on  August  Ifi.  2002.  (  reating 
a  permanent  security  zone  on  the 
navigable  waters  of  the  Des  Plaines 
River,  the  Kankakee  River,  the  Rock 
River,  and  Lake  Michigan.  The  sec  tion 
number  for  the  security  zones  in  that 
rule  was  incorrect.  This  document 
corrects  the  section  number  fur  the 
security  zones. 

DATES:  This  correction  is  effective 
October  23.  2002. 

FOR  FURTHER  INFORM    'ION  CONTACT: 

MST3  Kathryn  Van     ,  U,S,  C;oast  Guard 
Marine  Safety  Office  Chicago,  at  ((^30) 
986-2175, 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

The  Coast  Guard  published  a 
permanent  security  zone  in  the  Federal 
Register  on  August  16.  2002,  (67  FR 
53501).  adding  section  165,908. 

Need  for  Correction 

As  published,  the  section  number 
used  in  the  amendatory  .instnu  tion  and 
regulatory  te.xt  was  int:orre(  t 

Correction  of  Publication 

In  rule  FR  Doc,  02-20755  published 
on  August  16.  2002  (67  FR  53501)  make 
the  following  corrections  On  page 
53502,  in  the  third  column,  in  line  49 
and  in  line  50,  change  •165.908"  to  read 
■■165. 910". 

Dated:  .ScptfiiibiT  :i(l,  21102 
L,  M.  Henderson. 

Commander.  I  '.S.  Const  Guard.  .-Ir/m.i; 
Captain  ot  the  Port  Chicago. 
jFR  Doc.  02-27032  Filed  l()-22-(l2;  8:45  am] 
BILLING  CODE  4910-15-P 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-02-522] 
RIN2115-AA97 

Safety  Zone;  M/V  ROY  A.  JODREY 
Shipwreck,  Wellesley  Island,  NY 


agency:  Coast  (iuani 
ACTION:  Final  rule. 


[m: 


SUMMARY:  The  Coast  Guard  is 
pstabll^hlng  a  safety  zone  on  the 
navigahK'  \v,itt'r>  of  thf  St   Lawrence 
River  around  the  shipvvreciv  of  the  M/V 
ROY  A   lODREY  This  safety  zone  is 
netessarv  to  ensure  the  safetv  of  site 
workers,  recreational  divers  and  the 
general  public:  from  the  hazard'- 
associated  with  a  pollution  c  leanuj) 
r)peration  beint;  conduc;ted  on  the  M/V 
ROY  .\    lODRHY   This  safetv  zone  is 
intended  to  restrict  vessels  from 
an(  hormt;.  and  unauthorized 
individutds  from  (li\ini;.  on  or  aroimil 
the  shipvvre(  k 

DATES:  This  rule  is  efiectue  from  1  1 
a.ni    lloi  al)  on  October  10.  200:^. 
ADDRESSES:  Documents  indicated  in  this 
[ireamble  as  being  available  in  the 
docket,  are  part  of  docket  CC;D09-()2- 
522  and  are  available  for  inspection  or 
copvint;  at  I'.S  f>)ast  Cu.ird  Marine 
Safetv  (Office  Buffalo.  1  Fuhrmann  Hlvd 
Buffalo.  New  York  1420.1  botwwn  H 
a.m  and  4  p.m  .  Monda\'  through 
Fridav.  except  F-'ederal  holiila\s 
FOR  FURTHER  INFORMATION  CONTAC  , 
Lieutenant  Crai^  \V\att.  I  \S,  Coast 
Caiard  Marine  S,ifet\  Office  Buffalo,  at 
(71tt)  H43-9.T74 
SUPPLEMENTARY  INFORMATION: 

Regulator\-  Infurmatiun 

W'f'  did  not  publish  a  iiotK  e  ol 
proposed  rulemaking  (N'PRM)  for  this 
regulation   Cnder  n  C.S.C.  .5.TJ(b)(Bl.  the 
Coast  Ciuard  hnds  that  good  cause  exists 
for  not  publishing  an  NIPRM.  and,  under 
!i  r.S.C.  .T5J(d)(J),  good  (  duse  exists  for 
making  this  rule  effe(  ti\e  less  than  .30 
da\s  after  publitation  m  the  Federal 
Register.  The  (jiast  tkiard  |ust  recently 
became  aware  of  oil  being  released  from 
the  wre(  kage  of  the  M/V  ROY  A. 
IODRF\'   Further  investigation  indicatt^s 
that  oil  IS  located  in  spaces  throughout 
the  V(?ssel  arui  that  a  recoverv  operation 
is  necessary  to  ensure  against  future  oil 
pollution. 

Publication  of  a  notice  of  proposed 
rulemaking  and  delay  of  effec:tive  date 
would  be  contrarv'  to  the  public  interest 
because  immediate  ac;tion  is  net:essary 
to  prevent  possible  loss  of  life,  injury,  or 


d.iiiMge  to  propert\    The  safety  zone 
will  (uotei  t  divers  and  individuals 
in\ol\>'il  111  the  recovery  process  by 
cre.ttmg  an  .irea  free  of  vessels 
anchoring  and  unknown  divers  being  in 
close  proximit\  to  recovery  machinery, 
in  addition,  it  will  .issist  in  protecting 
the  integnt\  o|  the  hull  from  possible 
damag''  due  to  \esse|s  anchoring  in  the 
area  or  n'l  reational  divers  inadvertently 
causing  further  discharge  prior  to  the 
comjiletioii  of  the  recovery  operation. 
The  rei  ii\er\  o|)eration  is  planned  to 
start  immedi.itelv  to  prevent,  as  much  as 
[lossiblc  future  oil  [loUution. 

Background  and  Purpose 

This  safety  zone  is  necessary  to 
ensure  the  safety  of  divers  and  the 
general  public  fnjm  exposure  to  oil  or 
hazardous  materials  both  at  the  wreck 
<in(\  at  downstream  sites  to  which  oil 
,mi\  hazardous  material  may  be  liberated 
by  recreational  diving  activity  or 
anchors  of  other  vessels.  The  C'aptain  of 
the  Port  Biiff.ilo  has  authorized  all 
vessels  transiting  through  this  area  to 
pass  through  the  sai(;tv  zone,  ail  vessels 
intending  to  stop  and  any  divers 
intending  on  \isiting  the  wreckage  of 
the  M/V  ROY  A.  JODREY  must  request 
permission  from  the  Captain  of  the  Port 
Buffalo  or  his  designated  on-scene 
representative  prior  to  entrv.  ' 

The  safetv  zone  will  consist  of  all 
waters  and  adjacent  shoreline  of  the  St. 
Lawerence  River  encompassed  by  the 
.irc  of  a  circle  with  a  l.SO-yard  radius 
with  its  center  in  approximate  position 
4419,55  N.  075  56.00  W.  These 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  H3).  This 
lot  ation  is  in  close  vicinity  to  U.S.  Coast 
Cu.ird  Station  .Mexandria  Bay. 

Regulatory  Evaluation 

This  rule  is  not  a  'significant 
regulatorv  action"  under  section  3(0  of 
Extuutive  Order  128(iH.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  c:osts 
and  benefits  undtT  section  H(a)(3)  of  that 
Order,  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order  It  IS  not  "significant"  under  the 
reguLitorv  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  [-"R  11040,  Februarv'  26.  1979), 

Small  Entities 

Cnder  the  Regulatory  Flexihility  Act 
(,')  I!  S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  ecionomic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizati(jns  that  are  independently 
owned  and  operated  and  are  not 


dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Ciuard  certifies  under  5 
I'.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  (M:onomic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Cnder  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
(]uestitms  ccmcerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Buffalo  [see 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatorv  Fairness  Boards,  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
emplovees  of  the  (^last  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U,S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  .State  law  or 
impose  a  substantial  direct  cost  of 
complianct^  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U,S,C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
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effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  firom  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulator^'  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211, 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  figure  2-1. 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1C.  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 


is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subject  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways, 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows; 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  T.i  C.S.C:.  IZ.il;  ,■)()  U.S.C.  101: 
:v.i  CFK  l.(),'i-l(g),  li,04-l,  fi,04-fi,  and  ]IM.?>: 
49  CFR  1.4(i. 

2.  Add  §  165.917  to  read  as  follows: 

§  1 65.91 7    Safety  Zone;  M/V  ROY  A. 
JODREY,  St.  Lawrence  River.  Wellesley 
Island,  New  York. 

(a)  Location.  The  following  area  is 
safetv  zone:  all  waters  and  adjacent 
shoreline  encompassed  by  the  arc  of  a 
circle  with  a  150-vard  radius  of  the 
wreck  of  the  M/VROY  A.  lODREY,  with 
its  center  in  approximate  position 
44°19,55  N.  075^56,00  W  (NAD  83), 

(b)  Regulations. 

(1)  The  regulations  in  §  165,23  apply 
to  this  section. 

(2)  Except  as  provided  in  this  section, 
no  vessel  or  person  may  enter  or  remain 
in  this  safety  zone  without  the 
permission  of  the  Captain  of  the  Port. 

(3)  The  Captain  of  the  Port  Buffalo  has 
authorized  all  vessels  to  trarLsit  through 
the  safetv  zone  on  the  condition  that 
they  proceed  directly  through  the  zone 
without  stopping. 

(4)  Anv  vessel  wanting  to  stop,  fish, 
anchor  or  discharge  divers  inside  the 
zone,  or  anv  divers  wanting  to  visit  the 
wreckage  of  the  M/\'  ROY  A,  lODREY. 
must  request  permission  frr)m  the 
Captain  of  the  Port  Buffalo  or  his 
designated  on-scene  representative  prior 
to  entry  into  the  zone. 

Dali'd:  Ciclobei   10.  21)02. 
P.M.  Gugg. 

CommuinhT.  I  '.S.  (ahisI  Cinitd.  Ca]>tain  dI 
thf  Port  Buffalo. 

|FR  DtK  .  02-2CiH\')  Fili-il  !()-2J-02;  K:4.t  htiiI 
BILLING  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  8l 
[CA-082-FOAa:  FRL-7397-5] 

Determination  of  Attainment  of  the  1- 
Hour  Ozone  Standard  for  San  Diego 
County,  CA 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  rulemaking  ( cmtains 
EPA's  final  determination  that  the  San 
Diego  area  has  attained  the  1-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  by  the  deadline  recjuired  hv 
the  Clean  Air  Act  (CAA).  Elsewhere  in 
this  Federal  Register,  we  are 
withdrawing  our  prior  direct  final 
determination,  because  an  adverse 
comment  was  submitted  on  that  action. 
In  this  rulemaking,  we  are  responding  to 
that  comment  and  issuing  our  final 
determination  of  attainment 
EFFECTIVE  DATE:  This  determination  is 
effective  on  November  22,  2002 
ADDRESSES:  You  can  inspect  the  docket 
for  this  action  at  EPA's  Region  9  office 
during  normal  business  hours,  at  the 
following  location:  Air  Planning  Office, 
USEPA  Region  9,  75  Hawthorne  Street, 
San  Francisco.  CA  9410,5-3901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jes.son.  U.S.  F^A  Region  9,  at  (415) 
972-3957.  or  jpss       davidiippa  i^ov. 
SUPPLEMENTARY      ,  ORMATION: 
Throughout  this  locument.  "we."  "us." 
and  "our"  refer  to  EPA. 

I.  Background 

For  background  on  the  San  Diego  1- 
hour  ozone  classification,  status,  and  air 
qualitv,  please  refer  to  our  direct  final 
determination  of  attainment,  which  was 
published  on  Aup  ist  23.  2002  (67  FR 
54580).  In  that  sH.ne  issui>,  we  published 
an  accompanying  proposed 
determination  of  attainment,  whose 
public  comment  period  expired  on 
September  23,  2002  (67  FR  54601 ) 
Because  W(!  received  an  ad\-erse 
comment  during  the  public  comment 
period,  we  are  withdrawing  the  direc  t 
final  determination  elsewhere  in  this 
Federal  Register,  responding  tn  the 
comment,  and  finalizing  our 
determination  of  attainment   .\s  stated 
in  our  proposal,  we  will  not  institute  a 
second  comment  period  on  this  a(  tion. 

II.  Response  to  Public  Comment 

We  received  one  public  comment 
from  the  Environmental  Health 
Coalition  of  San  Diego  (EHC).  We 
summarize  the  content  of  that  comment 
and  respond  below. 
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C^omnwnt  1   EPA  should  ciaritv  the 
(iefinition  of  a  l-hoiir  nzont;  cxcoedance 
The  l-hoiir  standard  is  0.12  parts  per 
millinn  (ppni)   It  ii  EHC's  positimi  that 
anv  1-hour  ozone  nieasunmient  greater 
than  0.120  ppm  i  onstitutes  an 
e.xcecdance. 

Rpsponsp:  Althoui^li  tli>'  Ihoui  ozone 
NAAQS  itsflf  inc  luiles  no  disi  ussion  of 
specific  data  handling  ( (uufiitions.  our 
publicly  articulated  position  .ind  the 
approach  long  since  universalU  adopted 
bv  the  air  ijualitv  nian.igenient 
(  oniiminit\'  is  that  the  interpretation  ot 
the  1-hour  ozone  standard  requires 
rounding  ambient  air  quality  data 
consistent  with  the  stated  level  of  the 
standard,  which  i>  0  12  parts  per 
million  (ppm)   40  CFK  50.9(a)  states 
that      The  level  of  the  national  1-hour 
{)riniar\-  and  secondary  ambient  air 
ijualitv  st.indards  for  ozone  i-~  0  IJ 

part.s  per  million  The  standard  is 

attained  when  the  expected  number  of 
davs  per  calendar  vear  with  maximum 
hourlv  avcrai^e  (.oncentrations  above 
I)  12  parts  per  million     .is  equal  to 
or  less  than  1 .  as  determined  by 
appendix  H  to  this  part."  We  have 
clearU  cominunii  ated  the  data  handlin;_; 
convention^  for  the  1-hour  ozone 
NAAQS  in  regulation  and  '^uidaiu  >■ 
documents,  as  discussed  hflow    l;i  llir 
1440  CAA  Amendment^  ( .nii'.;r>'-^ 
expressK'  recognized  the  (  ontiiiiiiii'_; 
validity  of  EPA  guuianc  e 

As  early  as  1977.  EPA  issued 
guidance  that  the  level  of  our  NAAQ.S 
dictates  the  number  of  signific  .int 
figures  to  be  used  in  determining 
whether  the  standard  was  exceeded 


((kii(lrliiu-s  lor  tht"  Interpretation  of  Air 
Quality  Stiindards.  (3AQPS  No.  1.2-008, 
February  1977)   In  addition,  the 
regulations  go\erning  the  reporting  of 
.uiiuial  siimmar\  statistics  from  ambient 
monitoring  stations  for  use  by  EPA  in 
determining  national  air  quality  status 
clearh  indi(  ate  the  rounding 
(iiint'iition  to  be  used  for  1 -hour  ozone 
data  ' 

In  1979.  EPA  issued  additional 
guidant^e  specific  to  ozone  in  which 
i;P.\  provided  that  "the  stated  level  of 
the  standard  is  taken  as  defining  the 
number  of  significant  figures  to  be  used 
in  comparisons  with  the  standard.  For 
example,  a  standard  level  (d.l2  ppm 
ine.uis  that  measurements  are  to  be 
louiided  to  two  decimal  plat:es  (.005 
rounds  up),  and.  therefore.  .125  ppm  is 
the  smallest  concentration  value  in 
I'xcess  of  the  level  of  the  standard." 
(hiidelinf  for  thi'  Interpn'tation  nf 
Ozone  Air  Qiialitv  Standtirds.  [anuary 
1979.  EPA— 150/4-79-00:^.  p.  fi.  EPA's 
guidance  on  air  qualit\'  modeling  is 
consistent  with  the  Ciuidf-line  See.  for 
example,  liuidance  on  I'se  ol  Modeled 
Results  to  Demonstrate  Attainment  of 
the  Ozone  NAAQS.  June  1996.  EPA- 
454/(;;-95-007.  pp.  1-3. 

The  level  of  the  1-hour  ozone  NAAQ.S 
1-,  defined  in  40  CFK  50.9  as  0.12  parts 
per  million  (ppm).  not  120  parts  per 
billion  (|)[)b)  as  implied  by  the 
I  ommenter.  In  other  words,  the  1-hour 
ozone  NAAQS  is  specified  as  two 
significant  digits  and  the  data  handling 
approacii  emplo\ed  to  compan-  ambient 
air  ([ualitv  data  to  the  1-hour  ozone 
standard  is  to  round  to  two  det:imal 


places  as  per  the  regulations  and 
guidance  referenced  above. 

In  the  1990  Amendments  to  the  CAA, 
Congress  expressly  provided  that 
■|e|ach  regulation,  standard,  rule, 
notice,  order  and  guidance  promulgated 
or  issued  by  the  Administrator  under 
this  C'AA,  as  in  effect  before  the  date  of 
the  enactment  of  the  CAA  Amendments 
of  1990  shall  remain  in  effect  according 
to  its  terms.  .   .   ."  Section  193.  Thus, 
under  the  amended  CAA.  Congress 
expressly  carried  forward  EPA 
interpretations  set  forth  in  guidance 
such  as  the  guideline  documents 
interpreting  the  NAAQS. 

(Comment  2:  The  commenter  requests 
a  complete  list  of  all  1-hour  ozone 
measurements  that  exceeded  0.120  ppm 
during  1999-2001  within  San  Diego 
Ckiuntv,  and  an  explanation  of  why  any 
of  these  events  was  not  counted  as  an 
exceedance. 

Response:  As  discussed  in  response  to 
Comment  1.  we  do  not  consider  values 
less  than  0.125  ppm  to  b(^  exct^edances 
of  the  1-hour  ozone  NAAQS,  since  the 
standard  is  0.12  ppm  and  standard 
rounding  conventions  apply. 
Nevertheless,  for  informational 
purposes  we  present  below  in  Table  1 — 
"San  Diego  Peak  1-Hour  Ozone 
Concentrations  and  Design  Values, 
1999-2001."  a  list  of  all  concentrations 
greater  than  0.120  ppm  recorded  at  each 
ozone  monitor  within  San  Diego  County 
for  the  period  1999-2001.  and  the 
design  value  rounded  to  the  third 
decimal  point  for  each  monitor. 


Table  1.— San  Diego  Peak  1-Hour  Ozot^E  Concentrations  and  Design  Values,  1999-2001 

[Source   EPA  s  Aerometnc  Information  Retrieval  System] 


Monitor 


Concentrations  >  0  120 


Design  value 


Alpine  (PAMS'SLAMS) 


Camp  Pendleton  (PAMS;SLAIVIS) 

Chuia  Vista  (SLAMS)       , 

Del  Mar  iSLAMSi  

El  Caion  iPAMS.NAMSi    

Escondido  iSLAMSi    


Oceanside  (SLAMS)   

Otay  Mesa  I  SLAMS  f 

San  Diego  Overland  (PAMS/NAMS) 

San  Diego;i2th  St  (SLAMS)  


_L 


0.135  ppm 
0.124  ppm 

0 121  ppm 
None 

None   

None 

0  122  ppm 

0  141  ppm 

0  124  ppm 

0  1 23  ppm 

None 

None 

0  1 35  ppm 

None 


(5/08/01) 
(6  13/99) 
(4/26/00) 


(5  08/01) 
(9/30/01) 
(9. 16/00) 
(4/08/00) 


(9/30/01) 


0  118  ppm 


0  098  ppm 
0  099  ppm 
0  092  ppm 
0  104  ppm 
0  110  ppm 

0  091  ppm. 
0  089  ppm 
0  106  ppm 
0  088  ppm 


According  to  our  regulations  and 
guidanc  e.  an  area  is  in  attainment  if  it^ 


design  \,iliie  does  not  exceed  the  0.12  has  averaged  less  than  1  exceedance  per 

ppm  1  lioiir  ozone  standard  and  the  area     year  at  each  monitor  for  the  applicable 


Tlu-  air  qudlity  cnnr.entnition  shoiilil  Iw 
rciiiiiflBd  lo  thf  numbRr  of  slj^ifji  ani  iliRils  used  in 
specifying  the  nincenlralion  interval.s.  The  ilisit  lo 
the  right  of  thp  last  significant  iligit  detemiines  the. 


roiuuling  priM.t-s.s.  II  tins  digit  is  greater  than  or 
equal  to  5.  the  last  significant  digit  is  nniiuled  up 
The  insignificant  digits  are  truncated.  Kor  evariiple 
1INI..S  ug/m3  rounds  lo  IDI  ug/m3  and  O  lJ4'i  pimi 


i'miifUl<iillJ|i|ini4il(,IK  |i,in  .'>H,  ,ippi'luli\  F, 

J  Kei|uiri'il  Intiirrn.iliMn 
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3-year  period.  Table  1  shows  that  no 
San  Diego  monitor  had  a  design  value 
greater  than  0.120  ppm  for  the  period 
1999-2001.  Table  1  also  shows  that  only 
3  exceedances  of  the  NAAQS  occurred 
during  this  period:  the  0.135  ppm 
concentration  recorded  at  Alpine  on 
May,  8,  2001;  the  0.141  ppm 
concentration  recorded  at  Escondido  on 
September  30,  2001;  and  the  0.135  ppm 
concentration  recorded  at  Overland/San 
Diego  on  September  30,  2001.  Thus, 
even  assuming  (as  the  commenter 
mistakenly  does)  that  all  values  above 
0.120  ppm  are  exceedances  of  the 
NAAQS,  the  San  Diego  area  would  have 
attained  the  standard  during  this  period. 

Comment  3:  Any  emission  source 
exceeding  its  permitted  NOx  emission 
limit  by  even  0.1  ppm  would  potentially 
be  subject  to  a  Notice  of  Violation.  This 
same  standard  should  be  applied  to  the 
analysis  of  ambient  ozone  data. 

Response:  We  determine  an 
exceedance  of  the  NAAQS  according  to 
our  regulations  and  established  policies, 
as  summarized  in  response  to  Comment 
1  above,  not  by  analogy  to  a  local  air 
agency's  application  of  its  rules. 
Moreover,  the  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD) 
has  indicated  that  the  District  applies  to 
its  compliance  determinations  the  same 
significant  digit  interpretation  and 
rounding  conventions  that  we  use  for 
the  NAAQS. ^ 

Comment  4:  The  commenter 
expressed  concern  that  the  District  is 
already  acting  to  relax  new  source 
review  (NSR)  requirements  to  become 
effective  when  EPA  redesignates  the 
area  to  attainment  Given  that  the 
District  does  not  yet  have  either  an 
approved  maintenance  plan  for  the  1- 
hour  ozone  NAAQS  or  an  approved 
attainment  plan  for  the  8-hour  ozone 
NAAQS,  this  relaxation  is  premature. 

Response:  The  proposed  relaxation  is 
consistent  with  the  Clean  Air  Act  and 
EPA  policy,  which  provide  that  the 
Prevention  of  Significant  Deterioration 
permitting  program  may  replace  the 
NSR  program  when  an  area  is 
redesignated  to  attainment. ■'  EPA  agrees 
with  the  commenter  that  a  provision  for 
continued  offsets  would  be  beneficial  in 
positioning  the  area  to  attain 
expeditiously  the  8-hour  ozone  NAAQS, 
and  we  believe  that  retention  of  the 
offset  provisions  could  also  contribute 


-    Siin  DieSD  .M'C'.D  Staff  K(!spuiises  In  IIHC 
CdiiiineTits  on  l^l^A's  Fiiuliiig  of  .Mtaliiiiieiit.'  This 
dot  uniriit  is  included  in  the  docki^t  for  this  ,]C  lion. 

'"lirneniUy.  the  requirements  of  the  pari  1)  NSK 
perinitling  nonattainiiiiMit  program  will  l)e  repl.ic  eil 
in  Ihc  VSD  program  once  an  area  is  redesifjiialed 
Id  .illaiiiinent  *    '    *"  (ieneral  Freanihle  hir  Ihe 
Implemenlation  ofTilh^  I  of  the  Clean  .-Mr  Ai  t 
Amendments  of  IWIO.  April  Ifi.  1(192  |r.7  FR  i:i,^if.4| 


toward  attainment  of  the  fine  particulate 
matter  (PM-2.5)  NAAQS  in  San  Diego 
County.  Consequently,  EPA  supports 
the  SE)CAPCD's  intention  to  retain  an 
offset  requirement  for  purposes  of  State 
law,  although  such  retention  is  nut 
federally  mandated. 

III.  Final  Action 

No  comments  were  submitted  that 
change  our  proposed  finding.  Under 
CAA  section  181(b)(2)(A),  we  are 
therefore  finalizing  our  finding  that  the 
San  Diego  area  has  attained  the  1-hour 
ozone  NAAQS  by  the  applicable 
attainment  deadline  of  November  15. 
2001. 

IV,  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely 
determines  that  the  San  Diego  area  has 
attained  a  previously-established 
national  ambient  air  quality  standard 
based  on  an  objective  review  of 
measured  air  quality  data.  As  such,  the 
action  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  6Q1  et  seq.].  Because  this 
rule  does  not  impose  any  additional 
enforceable  duty,  it  does  not  contain 
any  unfunded  mandate  or  significantly 
or  uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10.  1999).  This  action  merely 


makes  a  determination  based  on  air 
quality  data,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  m  the 
Clean  Air  Act.  This  action  also  is  not 
subject  to  Executive  Order  l/!045. 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safet\ 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  economic  alh 
significant. 

Section  12  of  the  National  Technology 
Transfer  and  Ad\ancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technu  ai 
standards  when  developing  a  new- 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  v(ilunlar\ 
consensus  standards  (\'CS)  if  axailahle 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applu  .ihle 
law  or  otherwise  impractical.  HP.\ 
believes  that  VCS  are  inapplicable  to 
today's  final  action  because  the  at  tion 
does  not  require  the  publit  to  perform 
activities  conducive  to  the  use  ot  \'('S. 
This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  ,5501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
VVilderness  areas. 

Authority:  42  r..S.C;  74(11  et  seq. 

Dated:  Oi  IoIhm  'i.  2(1(12 
.■\lexis  Strauss. 

.\(  tiiiii  Hfiiidiuil  .\(linini^tral<>r.  Hegiun  IX. 
ii'K  Do(  ,  i)2-2(i'l()l  l-ilfd  l(l-22-t)2:  8:4.')  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[CA  082-FOAb:  FRL-7397-6] 

Withdrawal  of  Direct  Final 
Determination  of  Attainment  of  the  1- 
Hour  Ozone  Standard  for  San  Diego 
County,  CA 

agency:  Environmental  Prolei  tion 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

summary:  On  August  23,  2002  (67  FR 

54580).  EPA  published  a  direct  final 
determination  that  the  San  Diego  area 
had  attained  the  1-hour  ozone  air 
quality  standard  by  the  deadline 
required  by  the  Clean  Air  .\ct.  The 
direct  final  action  was  published 
without  prior  proposal  because  EPA 
anticipated  no  adverse  comment.  The 
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dirpc  t  final  rulf  statt'd  that  it  aiht-rsc 
c:()mnients  weri"  ret  civfd  h\  Sfptemher 
23.  2002.  EPA  would  publi.sh  a  tinifU 
withdrawal  in  the  Federal  Register  KPA 
received  a  timely  adverse  coniment  and 
i.s.  therefore,  withdrawing  the  direc  t 
final  approval.  Elsewhere  in  this  issue 
EPA  addresses  the  comments  in  a  final 
action  based  on  the  parallel  proposal 
also  published  on  August  23,  2002  Ib7 
FR  54601).  As  stated  in  the  parallel 
proposal.  EPA  will  not  institute  a 
second  comment  period  (m  this  action 
DATES:  The  direct  final  rule  published 
on  August  23,  2002  (67  FR  54580),  is 
withdrawn  as  of  October  23.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  lesson,  EPA  Region  IX.  (415)  972- 
3957  or  jesson.dcivid&epa  i^nv 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protetition.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

I3atfd;  Ottobt^r  9.  2UU2. 
Alexis  Strauss. 

Actinii  Hf^ional  Administrator,  Region  IX 
IFK  Uo(    0J-2()'18't  Filed  10-22-02;  8:45  ami 
BILLING  CODE  6560-5(M> 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  1002 

[STB  Ex  Parte  No.  542  (Sub-No.  9)] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services- 
Policy  Statement 

AGENCY:  Surface  Transportation  Board. 
Transportation 

ACTION:  Policy  statement. 


SUMMARY:  The  Surface  Transportation 
Board  (Board)  clarifies  the  scope  nt  its 
rule  assessing  a  fee  for  filing  an  .ippeal 
to  a  Surfac:e  Transportation  Bo.ird 
adjudicative  decision  or  a  petition  to 
revoke  a  notice  of  exemption  as 
including  all  forms  of  appeal  from  all 
tvpes  of  ddjudu:ative  decisions  on  tfie 
merits  This  fee  applies  to  petition^  tn 
rev(jke  and  petitions  to  reject,  even 
where  the  petitioning  partv  has  not  had 
an  earlier  opportunitv  to  present  its 
views  to  the  Board 

DATES:  This  policy  statement  is  etfectiM 
October  23,  2002  immediatelv 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  K  Quinlan.  (202)  565-1727 
(Federal  Inff)rmatinn  Rela\'  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
H77-8339.I 


SUPPLEMENTARY  INFORMATION:  Under  the 
Independent  Offices  Appropriations 
A(  t.  .n  U.S.f;.  9701  (lOAA).  federal 
ageiu  ies  are  obliged  to  establish  fees  for 
specific:  servif;es  provided  to  identifiable 
beneficiaries.  Office  of  Management  and 
Budget  (OMB)  Circular  No.  A-25 
( tintains  guidelines  for  agencies  to 
apply  in  assessing  and  collecting  those 
fees. 

i'ursuant  to  the  lOAA  and  Circular 
\o  A-25,  the  Board  established  a  fee 
item,  at  49  C:FR  1002.2(f)(61),  covering 

Appeals  to  a  Surface  Transportation 
Board  decision  and  petitions  to  revoke 
an  exemption  pursuant  to  49  U.S.C. 
10502(d)."  The  Si 50  fee,  which  recovers 
only  a  small  portion  of  the  costs 
incurred  in  handling  these  types  of 
matters,  was  proposed  to  apply  to  "most 
appeals  to  the  Board's  decisions."  To 
illustrate  some  examples,  the  Board 
stated: 

riif  tfi'  wijuld  (.over  the  tolhiwing  tvpes  of 
dp()t'als:  (1)  .An  appeal  of  right  to  an  initial 
dtM  isinn  as  set  forth  latj  4<U;FK  111,5,2;  (2) 
d  petition  for  administrative  review  as  set 
forth  jatl  4H(;FR  1115.3;  (3)  a  petition  to 
reopen  an  administratively  final  decision  as 
set  forth  in  49  CFK  1 1 15.4:  and  (4)  a  petition 
to  revoke  an  exemption  pursuant  to  49  I'.S.C. 
105()2ldl 

Rt'i^uliitions  Governing  Fees  for  Service. 
STB  Ex  Parte  No.  542  (STB  served  Apr. 
4.  1996),  at  8-9. 

In  a  different  phase  of  the  1996 
rulemaking  proceeding  in  Ex  Parte  No. 
542,  some  parties  asked  us  not  to  apply 
fee  item  61  to  petitions  to  revoke  filed 
in  exemptif)n  proc:eedings  in  which  the 
carrier  seeking  a  license  has  already 
paid  a  fee,  arguing  that  any  expenses 
borne  fiy  the  agency  to  consider  the 
petition  to  revoke  should  already  ha\e 
been  built  into  the  fee  paid  by  the 
carrier  seeking  the  license.  We  rejected 
the  argument  and  explicitly  found  that 
"the  c:osts  for  administrative  appeals  are 
[not]  included  in  the  costs  for  tlie  initial 
proi:eeding.  *    *    *  Our  costs  for  a 
proceeding  do  not  include  costs  for  staff 
tune  exjjended  beyond  issuance  of  the 
miti.tl  decision.  *    *    *"  Regulations 
lioverning  Fees  for  Senice.  1  STB.  179. 
202  ( 199ti)  (1996  Fee  I  'pdate).  The 
Board  confirmed  this  ruling  in  denying 
a  furtfier  requi!St  for  reopening. 
Regulations  Governing  Fees  for  Senice. 
1  STB.  883,  886  (1996),  affd  sub  noin. 
I'luted  Transp   L'nion-lllinois 
Legislative  Bd  v.  STB.  No.  97-1038 
(DC  Cir   Nov.  10.  1997).  1997  U.S. 
App   LEXIS  37560. 

This-matter  apparently  continues  to 
produce  some  uncertainty,  and  we 
therefore  wish  to  make  it  clear  that  fee 
Item  til  was  always  intended  to  apply 
til  [)etitions  to  revoke  or  to  reject 
I'xemptions.  even  when  the  party  has 


not  had  an  earlier  opportunity  to 
present  its  views  to  us.  As  we  indicated 
in  our  prior  decisions,  these  appeals  and 
petitions  generate  substantial  work  on     - 
our  part — far  more  than  is  reflected  by  ' 
the  nominal  fee  charged — and  the  costs 
have  never  been  covered  by  the  fees 
paid  with  the  initial  filing.  Therefore, 
under  the  lOAA,  we  are  obliged  to 
establish  a  fee  for  these  specific  services 
provided  to  identifiable  beneficiaries.  Of 
course,  as  we  stated  in  adopting  fee  item 
61,  any  party  for  whom  the  nominal 
filing  fee  poses  a  hardship  may  seek  a 
waiver  of  the  fee  in  an  individual  case. 

We  do  not  propose  a  new  rule  or 
policy  here,  as  we  are  simply 
confirming  that  we  have  always 
considered  fee  item  61  to  cover  appeals 
and  petitions  to  revoke  or  reject  an 
exemption,  even  when  the  petition  is 
the  filer's  first  opportunity  to  inform  us 
of  the  filer's  views.  For  that  reason,  we 
do  not  seek  public  comment  on  this 
announcement. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  October  IB.  2002. 

Bv  the  Board.  Chairman  Morgan  and  Vice 
(Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary-. 
IFR  Doc.  02-26963  Filed  10-22-02:  8:45  ami 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  LD. 
101802A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Yellowfin  Sole  by 
Vessels  Using  Trawl  Gear  in  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  yellowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2002  Pacific 
halibut  bycatch  allowance  specified  for 
the  yellowfin  sole  fishery  category. 
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DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  20,  2002,  until 
2400  hrs,  A.l.t.,  December  31,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furuness,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679.The  2002  halibut 
bycatch  allowance  specified  for  the 
BSAI  trawl  yellowfin  sole  fishery 
category,  which  is  defined  at 
'  §  679.2i(e)(3)(iy}(B)(l),  is  886  metric 
tons  (67  FR  956,  January  8,  2002). 


In  accordance  with  §679. 21(e)(7)(v). 
the  Administrator.  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  the  2002  halibut 
bycatch  allowance  specified  for  the 
yellowfin  sole  fishery  in  the  BSAI  has 
been  caught.  Consequently,  the  Regional 
Administrator  is  closing  directed  fishing 
for  yellowfin  sole  by  vessels  using  trawl 
gear  in  the  BSAI. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679, 20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA. 
finds  that  the  need  to  immediately 
implement  this  action  to  avoid 
exceeding  2002  halibut  bycatch 
allowance  specified  for  the  yellowfin 
sole  fishery  in  the  BSAI  constitutes  good 
cause  to  waive  the  requirement  to 
provide  prior  notice  and  opportunity  for 


public  comment  pursuant  to  the 
authority  set  forth  at  5  I'.S.C.  55,Ml)i(Bi, 
These  procedures  are  unnec  essar\  and 
contrary  to  the  public  interest  because 
of  the  need  to  implement  these 
measures  in  a  timeh  fashion  to  axuid 
exceeding  2002  halibut  hycat(  h 
allowance  specified  for  the  vcijnw  lin 
sole  fishery  in  the  BSAI.  This 
constitutes  gcjod  cause  to  find  that  the 
effective  date  of  this  action  (.annot  be 
delayed  for  30  days.  Accordingh  .  under 
5  U.S.C.  553(d)(3),  a  delav  in  the 
effective  date  is  hereby  \vai\ed. 

This  action  is  required  bv  50  f^FR 
679.21  and  is  exempt  from  re\  icw  under 
Executive  (3rder  12866. 

Authority:  1()  I'.SC    IHDl  -  ;  ^cq. 
Dated:  ()i  lobei   IH.  'J.UUJ.. 
Bruce  C.  Morehead. 

A<  tinii  nine  lor.  Office  of  Sustainahlt- 
Fi>-hfrifs.  \ulitjnal  SUirini-  Fi^hrrii";  Service. 
IFR  Do(  .  02-2B')77  FUi'ii  1U-!H-1)2:  2:35  pm| 
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rules 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Pacl<ers  and 
Stockyards  Administration 

7  CFR  Part  800 
RIN  0580-AA58 

Review  Inspection  Requirements 

AGENCY:  Grain  Inspfction.  I'ai.kers  ami 
Stockvards  Administration.  USD  A. 
ACTION:  Notice  of  extension  of  comment 
period. 

SUMMARY:  Thi'  Grain  Insfifction,  Packers 
ami  Mnckvards  Administration  (GIPSA) 
published  an  advanced  notice  of 
proposed  rillt'makint;  in  the  Federal 
Register  on  August  21.  JDOJ.  askim;  Im 
comments  on  amending  the  regulations 
the  United  States  Grain  Standards  Act 
(Act),  as  amended.  The  revision  will 
allow  interested  persons  to  specify  the 
qualitv  fai:tor(sj  that  would  be 
redetermined  during  a  reinspection  or 
appeal  inspection  for  grade.  The  (i()  da\ 
comment  period  will  close  October  21. 
2002.  It  has  been  brought  to  our 
attention  that  several  potential 
commenters  need  adflitional  time  to 
formulate  their  responses  to  the 
prnpiised  ruli'.  Therefore,  we  are 
reiipeiiing  and  extending  the  comment 
p(!riod  to  prmide  interested  parties  with 
additional  time  in  which  to  comment. 
DATES:  Comments  must  be  received  on 
nr  l)eti>re  \iivember  21,  2002 
ADDRESSES:  Written  comments  must  be 
submitted  to  Tess  Butler.  GIPSA.  USDA. 
Room  Ifi47-S.  Stop  3604,  Washington, 
DC  20250;  FAX  (202)  fi90-2755,  e-mail, 
comments. gipsadc@usd(i. gov. 

All  comments  received  will  be  made 
available  for  public  inspection  in  Room 
lft47-South  Building,  1400 
lndependenc:e  A\enue,  SW, 
Washington.  DC.  during  regular 
l)u>iiie^N  hmirs  '7  f'FK  1  27!!it' 
FOR  FURTHER  INFORMATION  CONTACT:  John 
(iiler.  at  (202)  72I)-174h 
SUPPLEMENTARY  INFORMATION:  f'.lPSA 
puhll>hi'(i  ,1  pinpiisei)   rule  m  liie 

Federal  Register  mi  August  21,  2002  (b7 


PR  r>4i:i3),  asking  for  comments  to 
.illow  interested  persons  to  specify  the 
<|ualilv  factorls)  that  would  he 
predetermined  during  a  reinspection  or 
appeal  inspection  for  grade.  The 
regulatimis  to  be  amended  are  issued 
umier  the  I'nited  .States  CJrain  Standards 
Act,  as  amended  (7  U.S.C.  71  et  seq.) 

Comments  on  the  proposed  rule  were 
recpiired  to  be  received  on  or  before 
()( tober  21.  2t)02   Several  potential 
t;ommenters  ha\e  indicated  a  net;d  for 
additional  time  tn  formulate  their 
responses  tn  the  propost^'d  rule. 
riierelnre.  GIPSA  is  reopening  and 
extending  the  comment  period  for  the 
proposed  rules  for  dn  additional  30 
d,n  s  The  action  will  allow  interested 
[lersons  additional  time  to  prepare  and 
submit  comments. 

D.it.-d:  ()(  toiler  17.  2002. 
Donna  Reifsrhneider. 
Administmtur. 
IFR  Do(    l)2-2(S<)22  Filed  10-22-02:  H:4,t  anij 

BILLING  CODE  3410-EN   P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM237;  Notice  No.  25-02-08- 
SC] 

Special  Conditions:  Boeing  Model  777- 
200  Series  Airplanes;  Overhead  Crew 
Rest  Compartments 

AGENCY:  leiier.ll  .\\  lation 
A.liiunistration  (FAA).  DOT 
ACTION:  Notice  of  proposed  special 
comiitions. 

SUMMARY:  This  action  proposes  special 
( (inditions  for  Boeing  Model  777-200 
series  airplanes.  This  airplane  will  have 
novel  or  unusual  design  features 
associated  with  the  install.ition  of  an 
overhe.id  tliglili  rew  rest  and  an 
overhead  tlight  .ittendant  rest.  The 
applicable  ,iir\\  nrthiness  regulations  do 
not  (out. Mil  adeijiiale  or  appropriate 
safelv  standards  for  these  design 
ftwtures.  These  proposetl  special 
conditions  contain  tht^  additional  safety 
sl.uid.irds  th.it  the  Administrator 
considers  ner  essarv  to  establish  a  le\el 
of  safety  equivalent  to  that  established 
h\  the  existing  airworthiness  standards 
DATES:  Comments  must  he  received  on 
or  before  November  22.  2002. 


ADDRESSES:  Comments  on  this  proposal 
ma\'  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Transport 
Airplane  Directorate.  Attention:  Rules 
Docket  (ANM-113).  Docket  No.  NM237. 
IBOl  Lind  Avenue  SW..  Renton. 
Washington.  98055-4056:  or  delivered 
in  duplicate  to  the  Transport  Airplane 
Directorate  at  the  above  address. 
C^omments  must  be  marked:  Docket  No. 
NM237.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Sinclair,  FAA.  Airframe/Cabin 
Safety  Branch,  ANM-n5,  Transport 
Standards  Staff.  Transport  Airplane 
Directorate.  Aircraft  Ortification 
Service.  1601  Lind  Avenue  SW.. 
Renton.  Washington.  98055-4056: 
telephone  (425)  227-2195;  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  c:omments,  data,  or 
views.  The  most  helpful  comments 
ref(>rence  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  anv  recommended  change,  and 
include  supporting  data.  We  ask  that 
vou  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
(  omments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  ccmditions. 
The  doc;ket  is  available  for  public 
inspection  before  and  after  the  comment 
(losing  date.  If  vou  wish  to  review  the 
diK.ket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9:00  .i.m.  and  5:00  p.m,, 
Monday  through  Friday,  except  Federal 
holidays. 

If  vou  want  the  FAA  to  acknow  ledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  c;omments 
a  ()re-addressed.  stamped  postcard  on 
which  the  docket  number  appears.  We 
w  ill  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  December  19.  2001.  the  Boeing 
Oimmercial  Airplane  Group  (BC^AG). 
P.O.  Box  3707.  Seattle.  Washington. 
98124.  applied  for  a  i:hange  to  Type 
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Certificate  No.  TOOOOlSE  for  a  design 
change  to  install  an  overhead  flightcrew 
rest  (OFCR)  and  an  overhead  flight 
attendant  rest  (OFAR)  in  the  Boeing 
Model  777-200  series  airplanes.  The 
Boeing  Model  777-200  series  airplanes 
are  large  twin  engine  airpltines  with 
various  passenger  capacities  and  ranges 
depending  upon  airplane  configuration. 

The  OFCR  compartment,  adjacent  to 
Door  1,  is  located  in  the  overhead  above 
the  main  passenger  cabin  and  will 
include  a  maximum  of  two  private 
berths  and  two  seats.  Occupancy  of  the 
OFCR  will  be  limited  to  a  maximum  of 
four  occupants.  Several  different  OFAR 
compartments  are  being  proposed  under 
this  design  change.  The  OFAR  adjacent 
to  Door  3  will  have  berths  for  a 
maximum  of  seven  occupants.  The 
OFAR  adjacent  to  Door  5  will  have  three 
compartment  options  available,  with 
berths  for  a  maximum  of  six,  eight  or  ten 
occupants. 

Both  crew  rests,  the  OFCR  and  OFAR. 
will  be  accessed  from  the  main  deck  by 
stairs.  In  addition,  an  emergency  hatcfi 
that  opens  directly  into  the  main 
passenger  cabin  area  will  be  provided 
for  each  compartment.  A  smoke 
detection  system,  an  oxygen  system,  and 
occupant  amenities  will  also  he 
provided.  These  compartments  will 
only  be  occupied  in  flight,  not  during 
taxi,  takeoff,  or  landing. 

Overhead  crew  rest  compartments 
have  been  previously  installed  and 
certified  in  the  main  passenger  cabin 
area,  above  the  main  passenger  area,  and 
below  the  passenger  cabin  area  adjacent 
to  the  cargo  compartment  of  the  Boeing 
Model  777-200,  -300  series  airplanes. 
Also,  overhead  crew  rest  compartments 
have  been  installed  on  the  Boeing 
Model  747  series  airplanes. 

The  FAA  has  previously  issued 
special  conditions  that  contain  the 
additional  safety  standards  that  must  be 
met  for  the  overhead  crew  rests  on 
Boeing  Model  747  series  airplanes.  The 
FAA  certified  the  lower  lobe  flight 
attendant  rest  on  the  Boeing  Model  777- 
200  series  airplanes  by  an  equivalent 
level  of  safety  finding  to  the 
requirements  of  §  25.819.  In  addition, 
the  FAA  recently  issued  Special 
Conditions  No.  25-169-SC,  dated 
December  1,  2000,  amended  on  May  2, 
2001,  for  Boeing  Model  777-200  series 
airplanes  for  overhead  crew  rest 
compartments  for  Flight  Structures  Inc. 
of  Arlington,  Washington.  The  FAA  also 
issued  Special  Conditions  No.  25-192- 
SC,  dated  November  6,  2001,  for  Model 
777-200  series  airplanes  for  overhead 
crew  rest  compartments  for  the  Boeing 
Commercial  Airplane  Group — Wichita 
Division  Designated  Alteration  Station 
(DAS)  of  Wichita,  Kansas. 


Type  Certification  Basis 

Under  the  provisions  of  §  21.101. 
Amendment  21-69,  effective  September 
16,  1991,  Boeing  Commercial  Airplane 
Group  must  show  that  the  Model  777- 
200  series  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  bv  reference  in  Tvpe 
Certificate  Data  Sheet  No.  TOOOOlSE  or 
the  applicable  regulations  in  effect  on 
the  date  of  application  for  the  change. 
Subsequent  changes  have  been  made  to 
§  21.101  as  part  of  Amendment  21-77. 
but  those  changes  do  not  become 
effective  until  June  10.  2003.  The 
regulations  incorporated  by  reference  in 
the  tvpe  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  bv  reference  in  Type 
Certificate  No.  TOOOOlSE  for  the  Boeing 
Model  777-200  series  airplanes  include 
14  CFR  part  25.  as  amended  by 
Amendments  25-1  through  25-82.  The 
U.S.  type  certification  basis  for  the 
Boeing  Model  777-200  series  airplanes 
is  established  in  accordance  with  14 
CFR  21.17  and  21.29  and  the  type 
certification  application  date.  The  type 
certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No.  TOOOOlSE. 
If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Boeing  Model  777-200  series 
airplanes  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Boeing  Model  777-200 
series  airplanes  must  comply  with  the 
fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 
noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2)  Amendment  21-69. 
effective  September  16.  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  features,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  features,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1) 


Amendment  21-69.  effective  September 
16.  1991. 

Compliance  with  these  proposed 
special  conditions  does  not  relieve  the 
applicant  from  the  existing  airplane 
certification  basis  requirements.  One 
particular  area  of  com;ern  is  that  the 
overhead  crew  rest  installation  creates  a 
smaller  compartment  volume  w  ithin  the 
overhead  area  of  the  airplane.  The 
applicant  must  comply  with  the 
requirements  of  §§  25.365(e).  (f).  and  (g), 
for  the  overhead  c;rew  rest  compartment, 
as  well  as  any  other  airplane 
compartments  whose  decompression 
characteristics  are  affected  by  the 
installation  of  an  overhead  crew  rest 
compartment.  Compliance  with  §  25.831 
must  be  demonstrated  for  all  phases  of 
flight  where  occupants  will  be  present 

Novel  or  Unusual  Design  Features 

While  the  installation  of  an  overhead 
crew  rest  compartment  is  not  a  new- 
concept  for  large  transport  category 
airplanes,  each  compartment  design  has 
unique  features  by  virtue  of  its  design, 
location,  and  use  on  the  airplane. 
Previouslv,  crew  rest  compartments 
have  been  installed  and  certified  in  the 
main  passenger  cabin  area  of  the  Boeing 
Model  777-200  and  -300  series 
airplanes  and  the  overhead  area  of  the 
passenger  compartment  of  the  Model 
777-200.  Other  crew  rest  compartments 
have  been  installed  below  the  passenger 
cabin  area  adjacent  to  the  cargo 
compartment.  Similar  overhead  crew 
rest  compartments  have  also  been 
installed  on  the  Boeing  Model  747  series 
airplanes.  The  modification  is  evaluated 
with  respect  to  the  interior  and  as.sessed 
in  accordance  with  the  certification 
basis  of  the  airplane.  However,  part  25 
does  not  provide  all  of  the  requirements 
for  crew  rest  compartments  within  the 
overhead  area  of  the  passenger 
compartment.  Further,  these  special 
conditions  do  not  negate  the  need  to 
address  other  applicable  part  25 
regulations. 

Due  to  the  novel  or  unusual  features 
associated  with  the  installation  of  this 
overhead  crew  rest  compartment, 
special  conditions  are  considered 
necessarv  to  provide  a  level  of  safety 
equal  to  that  established  by  the 
airworthiness  regulations  int:orporated 
bv  reference  in  the  type  certificate. 

Operational  Evaluations  and  Approval 

These  special  conditions  outline 
requirements  for  overhead  crew  rest 
compartment  design  approvals  (;.f^.. 
type  design  changes  and  supplemental 
type  certificates)  administered  by  the 
FAA's  Aircraft  Certification  Service. 
Prior  to  operational  use  of  an  overhead 
crew  rest  compartment,  the  FAA's 
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Flight  Staiuiaids  ScrviCf  niu>.t  pvaliiatc 
dnd  approve  the    basic  suitabilit\  "  nf 
the  overhead  crew  rest  compartment  for 
crew  occupation.  Additionally,  if  an 
operator  wishes  to  utilize  an  overhead 
crew  rest  compartment  as  "sleepiiis; 
quarters,"  the  crew  rest  compartment 
must  undergo  an  additional  evaluation 
and  approval  (Reference  §*}  121.485(a). 
121  323(b)  and  U.t  2fi9(b)(5)). 
Compliance  with  these  special 
conditions  does  not  ensure  that  the 
applicant  has  demonstrated  compliance 
with  the  requirements  of  part  IJl  nr 
part  133. 

In  order  to  obtain  an  operational 
evaluation,  the  tvpe  desi'^n  holder  must 
contact  the  .Xircraft  Evaluation  (Iroup 
(AEG)  in  the  Flight  .Standards  Service 
and  request  a  "basic  suitability" 
evaluation  or  a  "sleeping  quarters  ' 
evaluation  f)f  their  (  rew  rest.  The  results 
of  these  evaluations  should  be 
documented  in  a  777  Flight 
Standardizatirm  Board  (F.SB)  Report 
Appendix.  Individual  operators  mav 
reference  these  st<iniiardi7.e(i  t'\  ahialioii^ 
in  discussions  with  their  FA.\  I'mu  ipal 
Operating  Inspector  (POl)  as  the  basis 
for  an  operational  approval,  in  lieu  of  an 
on-site  operational  evaluation 

Anv  changt's  to  the  .ipjirov •'<! 
overhead  crew  rest  compartment 
configuration  that  effect  crewmember 
emergen(  V  egress  or  any  other 
procedures  affecting  the  safetv  of  the 
occupving  crewmembers  and/or  related 
training  shall  require  a  re-evaluation 
and  apfiroval.  The  applicant  for  a  crew 
rest  design  change  that  affects  egress, 
safetv  procedures,  or  training  is 
responsible  for  notifying  the  FAAs  AEG 
that  a  new  crew  rest  evaluation  is 
required. 

Procedures  must  be  developed  to 
assure  that  a  crewmember  entering  thi- 
overhead  crew  rest  compartment 
through  the  vestihulf  to  fight  a  fire  will 
examine  the  vestil)uli'  and  the  lavatory 
areas  for  the  source  of  the  fire  prior  to 
entering  the  remaining  areas  of  the  crew 
rest  comp.irtnient   These  proiedures  are 
intended  to  assure  that  the  source  of  the 
fire  IS  not  between  the  crewmember  and 
the  primary  exit. 

Discussion  of  the  Proposed  Special 
Conditions 

In  general,  the  requirements  listtni  in 
these  proposed  special  conditions  are 
similar  to  those  previouslv  approved  in 
earlier  certification  programs,  sue  h  as 
for  the  Boeing  Model  777-200  series 
airplanes  and  Boeing  Model  747 
overhead  crew  rest  compartments. 
These  proposed  special  c:onditions 
establish  seating,  ccjmmunication, 
lighting,  personal  safety,  and  evacuation 
requirements  for  the  overhead^crew  rest 


coiiipartineiit    In  addition,  passenger 
infoniiation  Mgns.  supplemental 
oxvgen.  and  a  seat  or  berth  for  each 
occupant  of  the  crew  rest  compartment 
would  be  re(juired  These  items  are 
net  es-,ar\  because  of  lurbuleiK  (•  and/or 
deionipression.  When  .ippliiable,  the 
proposed  requirements  parallel  the 
existmg  re(|uirements  for  a  lower  deck 
service  (  onipartnient  and  provide  an 
eciiiivalent  level  of  safety  to  that 
provided  for  main  deck  occupants. 

Proposed  Special  Condition  .\'n.  1 

It  is  proposed  that  seats  and  berths 
must  he  I  ertifii'd  to  the  maximum  flight 
loads   Due  to  the  location  aiul 
( Diifiguration  of  the  overhead  crew  rest 
compartment,  it  is  proposed  that 
0(  I  up.inc\  during  taxi,  takeoff,  and 
landing  would  be  prohibited,  and 
o(  (  upancv  limited  to  crewmembers 
during  flight   ()( cupancv'  would  be 
limited  to  tour  111  the  overhead 
night(  lew  rest  ((JFCR)  or  the  combined 
total  of  approved  seats  and  berths  in  the 
(IFCK  whichever  is  less.  Occupancy 
would  be  limited  to  twelve  in  an 
overhead  flight  attendant  rest  (OFAR). 
or  the  combined  total  of  approved  seats 
and  berths  in  the  OFAR.  whichever  is 
less   Re(]uiremeiits  are  prop{)sed  for 
door  access  and  locking  and  the 
installation  of  ashtrays.  Appropriate 
plac  ards  are  proposed  to  prohibit 
p.isseiiger  ac(  ess,  access  bv 
(  rewmembers  not  trained  in  evaciiati(m 
procedures,  smoking  and  hazardous 
quantities  of  flammable  fluids. 
explosi\t">,  or  other  dangerous  cargo. 
The  phrase    hazardous  quantities"  as 
used  in  this  SC  permits  trained 
crewmembers  to  continue  to  carry 
baggage  c:oiilaining  minute  quantities  of 
fl.immable  fluids  (eg,  finger  nail  polish, 
.lerosol  hairs[)rav.  etc.)  that  would  pose 
no  threat  to  the  airplane  or  its 
o(  (  upants  This  wording  is  consistent 
with  the  existing  wording  of 
§«»25.H31(d).  23.H5.3  (h)(2).  25.857  (b)(2). 
(c)(3)  &  (e)(4)  and  25  1  353(c)(3). 

During  a  previous  publication  of 
suhslantialh  identical  spec;ial 
conditions,  a  (.omment  was  received 
after  the  comment  period  closed.  The 
commenter  thought  that  requiring 
pla(  ards  prohibiting  storage  of 

hazardous  quantities  of  flammable 
fluids"  was  unnecessary  and  a 
duplication  of  International  Air 
Transport  Association  (lATA) 
Dangerous  Cioods  Regulations, 
specifically.  "Pn^visions  for  Dangerous 
Goods  Carried  bv  Passengers  or  Crew." 
The  F.\A  concurs  with  the  commenter 
that  the  placard  requirement  is  similar 
to  the  lATA  requirement,  however, 
based  on  several  factors  the  FAA  finds 
that  the  duplication  is  warranted  and 


( (insistent  with  maintaining  an 
e(juivalent  level  of  safety.  While 
flammable  fluid  placards  are  not 
required  in  the  pa.ssenger  cabin,  it  is 
also  an  occupied  area  with  a  high  degree 
of  monitoring  bv  passengers  and  crew. 
B\  contrast  the  overhead  crew  rest 
compartment  may  go  unoccupied  for 
long  periods  of  time.  The  fire  protection 
methods  employed  for  this  type  of 
remote  area  are  predicated  on 
minimization  of  flammable  materials. 

Proposed  Special  Condition  No.  2 

It  is  proposed  that  to  preclude 
occupants  from  being  trapped  in  the 
crew  rest  compartment  in  the  event  of 
an  emergency,  there  must  be  at  least  two 
emergency  evacuation  routes  that  could 
be  used  by  each  occupant  of  the 
overhead  crew  rest  compartment  to 
rapidlv  tnacuate  to  the  main  cabin. 
These  two  routes  must  be  sufficiently 
separated  to  minimize  the  possibility  of 
an  event  rendering  both  routes 
inoperative.  The  main  entry  route 
meeting  the  appropriate  requirements 
mav  be  utilized  as  one  of  the  emergency 
evacuation  routes,  or  alternatively  two 
other  emergency  routes  must  be 
provided.  The  intent  of  Special 
Condition  No.  2(b)  is  to  ensure  that  one 
of  the  two  routes  would  be  clear  of 
moving  occupants  under  most 
foreseeable  circ:umstances. 

The  following  clarifies  the  intent  of 
Special  Condition  No.  2(b)  concerning 
the  ulilitv  of  the  egress  routes.  There  are 
three  issues  that  should  be  considered. 
First,  occupied  passenger  seats  are  not 
considered  an  impediment  to  the  use  of 
an  egress  route,  (for  example,  the  egress 
route  drops  into  one  row  of  seats  by 
means  of  a  hatch),  provided  that  the 
seated  oc;cupants  do  not  inhibit  the 
opening  of  the  egress  route  (for  example, 
a  hatch). 

Second,  an  egress  route  may  utilize 
areas  where  normal  movement  of 
passengers  occurs  if  it  is  demonstrated 
that  the  passengers  would  not  impede 
egress  to  the  main  deck.  If  the  egress 
means  (a  hatch  in  this  design)  opens 
into  a  main  aisle,  cross  aisle,  or  galley 
complex  to  an  extent  that  it  contacts  a 
standing  ninety-fifth  percentile  male, 
then  the  contact  should  only 
momentarily  interrupt  the  opening  of 
the  egress  hatch.  The  interruption  to  the 
egress  means  can  be  considered 
momentary  if  the  egress  means  would 
continue  to  open  normally  once  the 
person  has  moved  out  of  the  way. 

Third,  the  escape  hatch  should  be 
provided  with  a  means  to  prevent  it 
from  being  inadvertently  closed  by  a 
passenger  on  the  main  deck.  This  will 
ensure  main  deck  passengers  can  not 
prevent  the  overhead  crew  rest 
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occupants  from  using  the  escape  route. 
The  crew  should  be  able  to  stow  the 
escape  hatch  prior  to  landing. 

Training  requirements  for  the 
occupants  of  the  overhead  crew  rest  area 
are  included  in  the  proposal. 

New  qualitative  and  quantitative 
criteria  have  been  added  to  this  special 
condition  since  the  issuance  of  Special 
Conditions  No.  25-192-SC  to  clarify 
how  compliance  can  be  shown  to 
Special  Condition  No.  2(a). 

Proposed  Special  Condition  No.  3 

It  is  proposed  that  each  evacuation 
route  must  be  designed  and  procedures 
specified  to  allow  for  removal  of  an 
incapacitated  person  from  the  crew  rest 
compartment  to  the  main  deck. 
Additional  assistants  to  evacuate  an 
incapacitated  person  may  ascend  up  to 
one  half  the  elevation  change  from  the 
main  deck  to  the  overhead 
compartment,  or  to  the  first  landing, 
whichever  is  lower.  This  proposed 
special  condition  allows  for  five 
passenger  seats  to  be  emptied  for  the 
purpose  of  demonstrating  evacuation  of 
an  incapacitated  person,  where  the 
escape  route  is  over  seats. 

Proposed  Special  Condition  No.  4 

It  is  proposed  that  exit  signs,  placards 
for  evacuatidn  routes  illumination  for 
signs,  placards  and  door  handles  be 
required.  This  proposed  special 
condition  allows  for  exit  signs  with  a 
reduced  background  area  to  be  used. 
The  material  surrounding  the  sign  must 
be  light  in  color  to  more  closely  match 
and  enhance  the  illuminated 
background  of  the  sign  that  has  been 
reduced  in  area  (letter  size  stays  the 
same).  These  reduced  background  area 
signs  have  been  allowed  under  previous 
equivalent  levels  of  safety  for  small 
transport  executive  jets. 

Proposed  Special  Condition  No.  5 

An  emergency  lighting  system  is 
proposed  to  prevent  the  occupants  from 
being  isolated  in  a  dark  area  due  to  loss 
of  the  crew  rest  compartment  lighting. 
The  emergency  lighting  must  be 
activated  under  the  same  conditions  as 
the  main  deck  emergency  lighting 
system. 

Proposed  Special  Condition  No.  6 

It  is  proposed  that  a  two-way  voice 
communications  and  public  address 
speakers)  be  required  to  alert  the 
occupants  to  an  in-flight  emergency. 
Also,  a  system  to  alert  the  occupants  of 
the  overhead  crew  rest  compartment  in 
the  event  of  decompression  and  to  don 
oxygen  masks  is  proposed. 


Proposed  Special  Condition  No.  7 

It  is  proposed  to  inform  occupants  of 
each  overhead  crew  rest  of  an 
emergency  situation  via  emergency 
alarm  means,  use  of  the  public  address 
system,  or  crew  interphone  system.  It  is 
proposed  that  power  is  to  be  maintained 
to  the  emergency  alarm  system  for  a 
specific  duration  after  certain  failures. 

Proposed  Special  Condition  No.  8 

It  is  proposed  that  a  means  be 
required  that  is  readily  detectable  by 
seated  or  standing  occupants  of  the 
overhead  crew  rest  compartment  to 
indicate  when  seat  belts  should  be 
fastened.  The  requirement  for  visibility 
of  the  sign  by  standing  occupants  may 
be  met  by  a  general  area  sign  that  is 
visible  to  occupants  standing  in  the 
main  floor  area  or  corridor  of  the  crew 
rest  compartment.  It  would  not  be 
essential  that  the  sign  be  visible  from 
every  possible  location  in  the  crew  rest 
compartment.  However,  the  sign  should 
not  be  remotely  located  or  located 
where  it  may  be  easily  obscured. 

Proposed  Special  Condition  No.  9 

It  is  proposed  that  the  overhead  crew 
rest  compartment,  which  is  remotely 
located  from  the  passenger  cabin,  be 
equipped  with  these  tools  specified  to 
fight  a  fire  should  a  fire  occur:  a  hand- 
held fire  extinguisher,  protective 
breathing  equipment,  and  a  flashlight. 

This  proposed  requirement  has  been 
modified  from  previously  issued  Special 
Conditions  No.  25-192-SC  to  clarify 
how  it  should  be  interpreted  relative  to 
the  requirements  of  !^  25.1439(a). 
Amendment  25-38  modified  the 
requirements  of  §  25.1439(a)  by  adding. 
"In  addition,  protective  breathing 
equipment  must  be  installed  in  each 
isolated  separate  compartment  in  the 
airplane,  including  upper  and  lower 
lobe  galleys,  in  which  crewmember 
occupancy  is  permitted  during  flight  for 
the  maximum  number  of  crewmembers 
expected  to  be  in  the  area  during  any 
operation."  The  requirements  of 
§  25.1439(a)  apply  to  the  overhead  crew 
rest  compartment,  which  is  an  isolated 
separate  compartment.  However,  the 
PBE  requirements  for  isolated  separate 
compartments  of  §  25.1439(a)  are  not 
appropriate  because  the  overhead  crew- 
rest  compartment  is  novel  and  unusual 
in  terms  of  the  number  of  occupants.  In 
1976  when  Amendment  25-38  was 
adopted,  small  galleys  were  the  only 
isolated  compartments  that  had  been 
certificated  with  a  maximum  of  two 
crewmembers  expected  to  occupy  those 
galleys.  Special  Condition  No.  9 
addresses  overhead  crew  rest 
compart.ments  that  can  accommodate  up 


to  12  crewmembers.  This  large  number 
of  occupants  in  an  isolated 
compartment  was  not  envisioned  at  the 
time  Amendment  25-38  was  adopted  In 
the  event  of  a  fire,  the  occupant  ^  first 
action  should  be  to  leave  the  confined 
space,  unless  the  occupant(s)  is  fighting 
the  fire.  It  is  not  appropriate  for  all 
overhead  crew  rest  cimipartment 
occupants  to  don  PBE.  Taking  the  time 
to  don  the  PBE  would  prolong  the  time 
for  the  occupanfs  emergency 
evacuation  and  possibly  interfere  with 
efforts  to  extinguish  the  fire. 

Proposed  Special  Condition  No  10 

A  smoke  detection  system  and 
appropriate  warnings  are  proposed 
since  the  overhead  crew  rest 
compartment  is  remotely  located  from 
the  main  passenger  cabin  and  will  not 
alwavs  be  occupied.  The  smoke 
detection  system  must  be  capable  ol 
detecting  a  fire  in  each  area  of  the 
compartment  created  by  the  installation 
of  a  curtain  or  door. 

Proposed  Special  Condition  No.  11 

It  is  proposed  that  the  overhead  crew- 
rest  compartment  be  designed  such  that 
fires  within  the  compartment  can  be 
controlled  without  having  to  enter  the 
compartment:  or.  the  design  of  the 
access  provisions  must  allow-  crew 
equipped  for  firefighting  to  have 
unrestricted  access  to  the  compartment 
The  time  for  a  crewmember  on  the  main 
deck  to  react  to  the  fire  alarm,  to  don  the 
firefighting  equipment,  and  to  gain 
access  must  not  exceed  the  time  for  the 
crew  rest  compartment  to  become 
smoke  filled,  making  it  difficult  to 
locate  the  fire  source. 

Proposed  Special  Condition  No.  12 

The  proposed  special  condition 
requirement  concerning  fires  within  the 
compartment  was  developed  for,  and 
applied  to.  Boeing  Model  777-200  and 
-300  series  airplanes  lower  lobe  crew 
rest  compartments,  h  was  not  applied  to 
the  overhead  crew-  rest  compartment  in 
earlier  certification  programs  such  as 
the  Boeing  Model  747  airplanes.  The 
Model  747  special  conditions  were 
issued  before  the  new  flammability 
requirements  were  developed  This 
requirement  originated  from  a  concern 
that  a  fire  in  an  unoccupied  overhead 
crew  rest  compartment  could  spread 
into  the  passenger  compartment  or 
affect  other  vital  systems,  before  it  could 
be  extinguished.  The  proposed  special 
conditions  would  require  either  the 
installation  of  a  manually  activated  fire 
containment  system  that  is  accessible 
from  outside  the  overhead  crew  rest 
compartment,  or  a  demonstration  that 
the  crew  could  satisfactorily  perform  the 
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tunttinii  r)f  extinijiiishint;  a  firt-  umlfr 
the  prcsi  ribeci  (imditmns   .X  iiiaiin<ill\ 
activated  built-in  fire  fxtinguishing 
system  woulci  Ih'  required  unl\  da 
crewmember  could  not  successfullv 
locate  and  extinguish  the  fire  during  .i 
demonstration  where  the  rrewnieinher 
is  responding  to  the  alarm. 

The  overhead  crew  rest  compartment 
smoke  or  fire  detertinn  and  fire 
-•upiires^inn  s\stems  linriuflinu  riirtlovv 
inanat;ement  features  \vhi(  h  prevent 
hazardous  quantities  of  smoke  or  fire 
extinguishinu  agent  from  entt-ring  anv 
nther  I  nnipartment  ncc  upied  bv 
creumembers  or  passengers)  is 
considered  complex  in  terms  of 
paragraph  6d  of  Advisor\'  Circular  (AC>) 
25  I^()t>-1A.  "System  Design  and 
.Analysis  "  in  addition,  the  FAA 
considers  failure  of  the  overhead  crew 
rest  compartment  fire  protection  system 
(/  p  ,  smoke  or  fire  defection  and  fire 
-.ii[ipression  systems)  in  (.rmjunctinn 
with  an  overhead  crew  rest  fire  to  be  ,i 
catastrophic  event.  Based  on  the  "I)e[ith 
of  Analysis  Flowchart"  shown  in  Figure 
2  of  AC  25.130«>-1A.  the  depth  of 
analysis  should  include  both  qualitative 
and  quantitative  assessments  (reference 
paragraphs  Hd.  9.  and  10  of  AC  25  l,i09- 
lA)   In  .i<iditi(in,  it  should  be  imted  that 
hazardous  quantities  of  flammal)le 
fluids,  explosives,  or  other  dangerous 
I  aryn  are  prohibited  from  being  carried 
in  the  -iverhead  ( r<'w  rest  compartment. 
a  prohibition  addressed  in  proposed 
Special  ("ondition  No.  I(a)l5). 

The  requirements  to  enable 
(  rewmember(s)  quick  entry  to  the 
n\frhead  (  rew  rest  compartment  .tiid  to 
locate  a  fire  source  inherently  places 
limits  on  the  amount  of  baggage  that 
may  be  carried  and  the  size  of  the 
overhead  ( rew  .-est  (  nmpartment  The 
overhead  crew  rest  compartment  is 
limited  to  stowage  of  crew  personal 
lu^gaRP  and  it  is  not  intended  to  be  used 
tor  the  stuwage  of  cargo  or  passenger 
baggage  The  design  of  such  a  system  to 
include  cargo  or  passenger  baggage 
would  require  additional  requirements 
to  ensure  safe  operation 

The  F.-\.-\  acc;epts  the  fact  that  during 
the  one-minute  smoke  deteition  time 
that  penetrati(jn  of  a  small  quantity  of 
smoke  from  this  overhead  crew  rest 
design  into  an  'hi  upied  area  on  this 
airplane  i  onfiguratmn  wmild  be 
acceptable  based  upon  the  limitations 
placed  in  this  and  other  associated 
special  ( unditmns  The  F,-\,A  position  is 
predu  ated  on  the  fat  t  that  these  spe(  lal 
( onditions  place  sufficient  restru  tions 
in  the  ()uantity  and  type  of  material 
allowed  in  crew  carrv-on  bags  that  the 
threat  from  a  fire  in  this  remote  area 
would  be  equivalent  to  that  experienced 
on  the  main  cabin 


I'vnpnsfd  SfH'fiiil  (j)n(litinn  jVo.  13 

It  is  proposed  that  the  oxygen 
equipment  and  a  supplemental  oxygen 
deployment  warning  for  the  overhead 
crew  rest  compartment  must  be 
equivalent  to  that  provided  for  main 
deck  passengers. 

Pmposfd  Spmidl  Condition  \'o.  14 

Requirements  are  proposed  for  a 
divided  overhead  crew  rest 
comp.irtment  to  address  supplemental 
oxygen  e(|ui[)inent  and  deployment 
means,  signs.  pl.Kards.  curtains,  doors, 
emergeiu  y  illumination,  alarms,  seat 
belt  fasten  signals,  and  evacuation 
routes. 

The  wording  in  the  Special  (Condition 
No.  14(g)  was  modified  from  previously 
issued  special  conditions  to  clarify  that 
oxygen  masks  are  not  required  in 
( omnion  areas  where  seats  or  berths  are 
not  installed.  A  visual  indicator  to  don 
oxygen  masks  is  required  in  these  areas. 
The  \  isual  indicator  is  in  addition  to  the 
aural  alert  for  donning  oxygen  masks. 

Proposed  Special  Condition  iVo.  15 

It  is  proposed  to  eliminate  the 
reijuiremeiits  for  flight  det:k 
(  oininunii  .itioii  as  required  by  Special 
(Condition  No.  6.  and  emergency  fire 
fighting  and  protective  equipment  as 
recpured  bv  .Spe(  lal  fiondition  No.  9.  for 
lavatories  or  other  small  areas  within  an 
overhead  crew  rest  compartment. 

Proposed  Special  Condition  No.  16 

It  is  proposed  that  where  a  waste 
disposal  rect»ptacle  is  fittfjd.  it  must  be 
equipped  with  an  automatic  fire 
extinguisher 

Proposed  Special  Cuixlitum  .Vo.  1 7 

It  IS  proposed  that  the  materials  in  the 
crew  rest  i  ompartment  must  mtiet  the 
flaminabilitv  reiiuirements  of 
^  2S  H.T.}(a|.  ,ii\i\  the  mattresses  must 
meet  the  fire  bloi  king  requirements  of 
«j  25.853(c). 

Proposed  Special  Condition  No.  18 

This  [iroposed  requirement  is  a 
reiteration  of  existing  main  deck 
lavatory  requirements  to  provide  clear 
applu  .ibilitv  Overhead  crew  rest 
I  niii|).irtinent  lavatories  would  be 
ret)uired  to  comply  with  the  existing 
rules  on  lavatories  in  the  absence  of 
other  specific  requirements.  In  addition, 
anv  l.ivatorv  located  in  the  crew  rest 
t  omp.irtment  must  also  meet  the 
reciuirements  of  Special  Condition  No. 
10  for  smoke  detection  due  to  placement 
\\  ithin  this  remote  area. 

Proposed  Special  Condition  No.  19 

This  special  condition  proposes  fire 

protection  requir(»ments  for  overhead 


crew  rest  stowage  compartments  as  a 
function  of  size  (compartment  interior 
volume).  The  special  condition  has  been 
revised  from  the  special  conditions 
previously  issued  due  to  the 
introduction  of  larger  stowage 
compartments  into  the  overhead  crew 
rest  compartment.  The  fire  protection 
requirements  proposed  for  stowage 
compartments  in  the  overhead  crew  rest 
compartment  are  more  stringent  than 
those  for  stowage  in  the  main  passenger 
cabin  because  the  overhead  crew  rest 
compartment  is  a  remote  area  that  can 
remain  unoccupied  for  long  periods  of 
time  in  contrast  to  the  main  cabin  that 
is  under  continuous  monitoring  by  the 
cabin  crew  and  passengers.  For  stowage 
compartments  less  than  25  ft '  the  safety 
objective  of  these  proposed 
requirements  is  to  contain  the  fire.  The 
FA.-X  research  indic:ates  that  properly 
constructed  compartments  meeting  the 
proposed  material  requirements  will 
prevent  burn  through.  For  stowage 
compartments  greater  than  25  ft '  but 
less  than  200  ft '  the  safety  of  objective 
of  these  proposed  requirements  is  to 
detect  and  contain  the  fire  for  sufficient 
time  to  allow  it  to  be  extinguished  by 
the  crew.  The  requirements  for  these 
sizes  of  compartments  are  comparable  to 
the  requirements  for  Class  B  cargo 
compartments.  The  proposed  fire 
protection  requirements  are  intended  to 
provide  a  levcd  of  safety  for  the 
overhead  t:rew  rest  compartment  that  is 
equivalent  the  level  of  safety  established 
by  the  existing  regulations  for  the  main 
cabin. 

These  proposed  special  conditions 
along  with  the  original  type  certification 
basis  provide  the  regulatory 
requirements  necessary  for  certification 
of  this  modification.  Other  special 
conditions  may  be  de\eloped.  as 
needed,  based  on  further  FAA  review 
and  discussions  with  the  applicant, 
manufacturer,  and  civil  aviation 
authorities. 

The  addition  of  galley  equipment  or  a 
kitcheni^tte  incorporating  a  heat  source 
(e.g.,  cook  tops,  microwaves,  coffee  pots, 
etc.).  other  than  a  conventional  lavatory 
or  kitchenette  hot  water  heater,  within 
the  overhead  crew  rest  compartment, 
may  require  further  special  conditions 
to  be  considered.  A  hot  water  heater  is 
acceptable  without  further  special 
conditions  consideration. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Boeing 
Model  777-200  series  airplanes.  Should 
the  Boeing  Commercial  Airplane  Group 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
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unusual  design  features,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§  21.101(a)(1)  Amendment  21-69, 
effective  September  16,  1991. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
44702.  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Boeing 
Model  777-200  series  airplanes  with 
overhead  crew  rest  compartments. 
These  special  condiUons  apply  to  both 
overhead  flightcrew  rest  (OFCR) 
compartments  and/or  overhead  flight 
•attendant  rest  (OFAR)  compartments, 
unless  specifically  stated  otherwise. 

1.  Occupancy  of  the  overhead  crew 
rest  compartment  is  limited  to  the  total 
number  of  installed  bunks  and  seats  in 
each  compartment.  There  must  be  an 
approved  seat  or  berth  able  to  withstand 
the  maximum  flight  loads  when 
occupied  for  each  occupant  permitted  in 
the  overhead  crew  rest  compartment. 
The  maximum  occupancy  is  four  in  the 
OFCR  and  twelve  in  the  OFAR. 

(a)  There  must  be  appropriate 
placards,  inside  and  outside  each 
entrance  to  the  overhead  crew  rest 
compartment  to  indicate: 

(1)  The  maximum  number  of 
occupants  allowed, 

(2)  That  occupancy  is  restricted  to 
crewmembers  that  are  trained  in  the 
evacuation  procedures  for  the  overhead 
crew  rest  compartment, 

(3)  That  occupancy  is  prohibited 
during  taxi,  take-off  and  landing. 

(4)  That  smoking  is  prohibited  in  the 
overhead  crew  rest  compartment,  and 

(5)  That  hazardous  quantities  of 
flammable  fluids,  explosives,  or  other 
dangerous  cargo  are  prohibited  from  the 
overhead  crew  rest  compartment. 

(b)  There  must  be  at  least  one  ashtray 
on  the  inside  and  outside  of  any 
entrance  to  the  overhead  crew  rest 
compartment. 

(c)  There  must  be  a  means  to  prevent 
passengers  from  entering  the  overhead 
crew  rest  compartment  in  the  event  of 
an  emergency  or  when  no  flight 
attendant  is  present. 

(d)  There  must  be  a  means  for  any 
door  installed  between  the  overhead 
crew  rest  compartment  and  passenger 
cabin  to  be  capable  of  being  quickly 
opened  from  inside  the  compartment. 


even  when  crowding  occurs  at  each  side 
of  the  door. 

(e)  For  all  doors  installed,  there  must 
be  a  means  to  preclude  anyone  from 
being  trapped  inside  the  overhead  crew- 
rest  compartment.  If  a  locking 
mechanism  is  installed,  it  must  be 
capable  of  being  unlocked  from  the 
outside  without  the  aid  of  special  tools. 
The  lock  must  not  prevent  opening  from 
the  inside  of  the  compartment  at  any 
time. 

2.  There  must  be  at  least  two 
emergency  evacuation  routes,  which 
could  be  used  by  each  occupant  of  the 
overhead  crew  rest  compartment  to 
rapidly  evacuate  to  the  main  cabin  and 
be  able  to  be  closed  from  the  main 
passenger  cabin  after  evacuation.  In 
addition — 

(a)  The  routes  must  be  located  with 
sufficient  separation  within  the 
overhead  crew  rest  compartment,  and 
between  the  evacuation  routes,  to 
minimize  the  possibility  of  an  event 
rendering  both  routes  inoperative. 

Compliance  to  the  requirements  of 
Special  Condition  No.  2(a)  may  be 
shown  bv  inspection  or  by  analysis. 
Regardless  which  method  is  used,  the 
maximum  acceptable  exit  separadon  is 
60  feet  measured  between  exit  openings. 

Compliance  by  Inspection 

An  overhead  crow  rest  compartment 
in  which  the  evacuation  routes  are 
located  such  that  each  occupant  of  the 
seats  and  berths  has  an  unobstructed 
route  to  at  least  one  of  the  evacuation 
routes  regardless  of  the  location  of  a  fire 
would  be  acceptable  by  inspection.  A 
fire  within  a  berth  that  only  blocks  the 
occupant  of  that  berth  from  exiting  the 
berth  need  not  be  considered.  Therefore, 
exits  which  are  located  at  absolute 
opposite  ends  [i.e..  adjacent  to  opposite 
end  walls)  of  the  crew  rest  would 
require  no  further  review  or  analysis 
with  regard  to  exit  separation. 

Compliance  by  Analysis 

Analysis  must  show  the  overhead 
crew  rest  compartment  configuration 
and  interior  features  provide  for  all 
occupants  of  the  overhead  crew  rest  to 
escape  the  compartment  in  the  event  of 
a  hazard  inside  or  outside  of  the 
compartment.  Elements  to  consider  in 
this  evaluation  are  as  follows: 

(1)  Fire  inside  or  outside  the  overhead 
crew  rest  compartment  considered 
separately  and  the  design  elements  used 
to  reduce  the  available  fuel  for  the  fire. 

(2)  Design  elements  to  reduce  the  fire 
ignition  sources  in  the  overhead  crew 
rest  compartment. 

(3)  Distribution  and  quantity  of 
emergency  equipment  within  the 
overhead  crew  rest  compartment. 


(4)  Structural  failure  or  deformation  of 
components  that  could  block  access  to 
the  available  evacuation  routes  [e.g.. 
seats,  folding  berths,  contents  of 
stowage  compartments,  etc). 

(5)  An  incapacitated  person  blocking 
the  evacuation  routes. 

(6)  Any  other  foreseeable  hazard  not 
identified  above  that  could  cause  the 
evacuation  routes  to  be  compromised 

Analysis  must  consider  design 
features  affecting  access  to  the 
evacuation  routes.  The  design  features 
that  should  be  consid(>red  include  but 
are  not  limited  to  seat  back  break  o\er. 
the  elimination  of  rigid  structure  that 
reduces  access  from  one  part  of  the 
compartment  to  another,  the  elimination 
of  items  that  are  known  to  be  the  causi- 
of  potential  hazards,  the  availability  of 
emergency  equipment  to  address  lire 
hazards,  the  availability  oi 
communications  equipment, 
supplemental  restraint  devices  to  retain 
items  of  mass  that  could  hinder 
evacuation  if  broken  loose  and  load  path 
isolation  between  components  that 
contain  the  evacuation  routes 

Analysis  of  the  fire  threats  should  ho 
used  in  determining  the  placement  of 
required  fire  extinguishers  and  PBEs 
and  should  take  into  consideration  the 
possibility  of  fire  in  any  location  in  the 
overhead  crew  rest  rumijartment  The 
location  and  quantity  of  PBEs  and  tire 
extinguishers  shoulci  allow  oc:c;upanls 
located  in  any  approved  seats  or  berths 
access  to  the  equipmt>nt  necessary  to 
fight  a  fire  in  the  overhead  crew  rest 
compartment. 

The  intf^nt  of  this  special  condition  is 
to  provide  sufficient  exit  separation, 
therefore  the  exit  separation  analysis 
described  above  should  not  be  used  to 
approve  exits  which  have  less  physical 
separation  (measured  lietween  the 
c:entroid  of  eac:h  exit  opening)  than  the 
minimums  prest;ribe(i  below,  unless 
comp(>nsating  features  are  identified 
and  submitted  to  the  FA.\  for  evaluation 
and  appnnal. 

For  overh(>ad  crew  rest  c oinpartments 
with  one  exit  loc;ated  near  the  forward 
or  aft  end  of  an  overhead  c;rew  rest 
c:ompartment  (as  measured  b\  having 
the  centroid  of  the  exit  opening  within 
20  percent  of  the  forwarci  or  aft  end  of 
the  total  overhead  cnnv  rest 
compartment  li^ngth)  the  exit  separation 
should  not  be  less  than  30  percent  of  the 
total  overhead  crew  rest  c  oinpartnieiit 

length. 

For  overhead  c;rew  rest  compartments 
with  neither  required  exit  located  near 
the  forward  or  aft  end  of  the  overhead 
crew  rest  compartment  (as  measured  b\ 
not  having  the  centroid  of  either  exit 
opening  within  20  pprc:ent  of  the 
forward  or  aft  end  cd  the  total  overhead 
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>  r"'.v  rest  f Dinp.irtiiu'iil  length)  the  t'xit 
x'paratiun  should  nut  bt-  less  than  JO 
percent  of  the  total  overhead  crew  rest 
compart iiu'nf  length 

(bl  The  routes  must  be  designed  to 
minimize  the  possibility  of  blockage, 
which  might  result  fr(mi  fire. 
merhanic;al  or  structural  failure,  or 
persons  standing  belovv  or  against  the 
escape  route  One  of  the  two  evac  iialioii 
routes  should  not  be  located  where, 
during  times  in  which  occupancy  is 
allowed,  normal  movement  by 
passengers  occurs  (if.,  main  aisle,  cross 
aisle  or  galley  complex)  that  would 
impede  egress  from  the  overhead  crew 
rest  (  ompartment   If  an  evacuation  routi' 
utilizes  tin  area  where  normal 
movement  of  passengers  occurs,  it  must 
be  demonstrated  that  passengers  w^ould 
not  impede  egress  to  the  m.iin  dec  k   It 
there  is  low  headroom  at  or  near  the 
e\  acuation  route,  provisions  must  be 
made  to  prevent  or  to  protect  occupants 
I  of  the  i)\-erhead  crew  rest  compartment) 
from  head  ui|ur\    The  use  of  e\ai  u.ition 
routes  must  not  be  dependent  on  any 
powered  device.  If  the  evacuation  path 
is  over  an  area  where  there  are 
passenger  seats,  a  m.iximum  of  five 
passengers  ma\  be  displac;e(i  from  their 
seats  temporarily  during  the  evacuation 
process  of  an  inc  apa(  itated  person(s).  If 
the  evai  uation  proc  edure  iiuolves  the 
evacuee  stepping  on  seats,  the  seats 
must  not  be  damaged  to  the  extent  that 
they  would  not  be  acceptable  for 
occupancv  during  an  emergenc:y 
landing 

(c)  Emergency  evacuation  procedures, 
including  the  emergencv  evac  uation  of 
an  incapacitated  occup.inl  from  the 
overhead  crew  rest  tompartmeiit,  must 
be  established.  All  of  these  procedurt^s 
must  be  transmitted  to  the  operator  for 
in(  (irporation  into  their  training 
programs  and  appropriate  operational 
manuals. 

(d)  There  must  be  a  limitation  in  the 
Airplane  Flight  Manual  or  other  suitable 
means  requiring  that  crewmembers  be 
trained  in  the  use  of  evacuation  routes. 

3.  There  must  be  a  means  for  the 
evacuation  of  an  incapacitated  person 
(representative  of  a  ninetv-fifth 
percentile  male)  from  the  overhead  crew 
rest  compartment  to  the  passenger  c  abin 
floor. 

(a)  The  evacuation  must  be 
demonstrated  for  all  evacuation  routes. 
A  crewmember  (a  total  of  one  assistant 
within  the  overhead  crew  rest 
compartment)  may  provide  assistance  in 
the  evacuation  .Additional  assistance 
may  be  provided  by  up  to  three  persims 
in  the  main  passenger  compartment. 
These  additional  assistants  must  be 
standing  on  the  floor  while  providing 
assistance.  For  evacuation  routes  having 


stairways,  the  .iddilional  assistants  mav 
ascend  up  to  one  half  the  elevation 
change  from  the  main  deck  to  the 
overhead  ( rew  rest  compartment,  or  to 
the  first  landing,  whii  he\-er  is  lowc?r. 
4  The  following  signs  and  placards 
must  be  [iro\ided  in  the  overhe.id  crew 
rest  c.omp,irlmeiil 

(a)  At  least  one  t!xit  sign,  located  near 
each  exit,  meeting  the  re(juirements  of 
§25. 812lb)(l)(i).  except  that  a  sign  with 
reduced  hac  kgr<iuiid  area  of  no  less  than 
5  ^  sijuare  iiK  hes  (ex(  hiding  the  letters) 
mav  be  utilized,  provided  that  it  is 
inst.illeif  such  that  the  material 
surrounding  the  exit  sign  is  light  in 
color  (e.g.,  while,  cream,  light  beigtO-  If 
the  material  surrounding  the  exit  sign  is 
not  light  in  c:olor.  a  sign  with  a 
minimum  of  ,i  one-inch  wide 
background  border  arcjund  the  letters 
would  also  be  acceptable. 

(b)  An  .ip[)ropriate  placard  located 
near  each  exit  defining  the  location  and 
the  operating  instructions  for  each 
evacuation  route. 

(c)  Placards  must  be  readable  from  a 
distance!  of  M)  inches  under  emergency 
lighting  conditions. 

(d)  The  c!xit  handles  and  evaciiation 
path  oper.itiiig  instriK  ticm  placards 
must  be  illuminated  to  at  least  160 
muTolamberts  under  emergency  lighting 
conditions. 

.5  Thcire  must  be  a  means  in  the  event 
of  failure  of  the  aircraft's  main  power 
system,  or  of  the  normal  overhead  crew- 
rest  compartment  lighting  system,  for 
emergeiK  y  illuminati(m  to  be 
automaticalh  provided  for  the  overhead 
crew  rest  compartment. 

(a)  This  emergencv  illumination  must 
lie  indepc-ndent  of  the  main  lighting 
system. 

(b)  The  sources  of  general  cabin 
illumination  may  be  common  to  both 
the  emergencv  and  the  main  lighting 
systems  if  the  power  supply  to  the 
emergency  lighting  system  is 
indejiendeni  of  the  power  supplv  to  the 
main  lighting  svstcmi. 

(c)  The  illumination  level  must  be 
sufficient  for  the  oc:cupants  of  the 
overhead  crew  rt^st  compartment  to 
locate  and  transfer  to  the  main 
passengcT  c:abin  floor  by  means  of  each 
evacuation  route. 

6,  Th»!re  must  be  means  for  two-way 
voice  communications  between 
crewmembers  on  the  flight  deck  and 
occupants  of  the  overhead  crew  rest 
compartment  Thi're  must  also  be  two- 
way  communications  b«!tween  the 
occupants  of  the  overhead  crew  rest 
compartment  and  each  flight  attendant 
station  required  to  have  a  public  address 
system  microphone  per  §  25.1423(gJ  in 
the  passenger  cabin. 


7.  There  must  be  a  means  for  manual 
activation  of  an  aural  emergency  alarm 
system,  audible  during  normal  and 
c>mergency  conditions,  to  enable 
crewmembers  on  the  flight  deck  and  at 
each  pair  of  requinni  floor  level 
emergenc:y  exits  to  alert  occupants  of 
the  overhead  crew  r«;st  c:ompartment  of 
an  emergency  situation.  Use  of  a  public 
address  or  crew  interphone  system  will 
be  acceptable,  providing  an  adequate 
mcMns  of  differentiating  between  normal 
and  emergency  communications  is 
incorporated.  The  system  must  be 
powered  in  flight,  after  the  shutdown  or 
failure  of  all  engines  and  auxiliary 
power  units  (APU).  or  the  disc:onnection 
or  failure  of  all  power  sources 
dependent  on  their  continued  operation 
(/.p.,  engine  &  APU).  for  a  period  of  at 
least  ten  minutes. 

8.  There?  must  be  a  means,  readily 
detectable  by  seated  or  standing 
occupants  of  the  overhead  crew  rest 
compartment,  which  indicates  when 
seat  belts  should  be  fastened.  In  the 
event  there  are  no  seats,  at  Ic^ast  one 
means  must  be  providt^d  to  cover 
anticipated  turbulence  (e-.g.  sufficient 
handholds).  Seat  belt  type  restraints 
must  be  provided  for  berths  and  must  be 
compatible  for  the  sleeping  attitude 
during  cruise  conditions.  There  must  be 
a  placard  on  each  berth  requiring  that 
seat  belts  must  be  fastened  when 
occupied.  If  compliance  with  any  of  the 
other  requirements  of  these  special 
conditions  is  predicated  on  specific 
head  location,  there  must  be  a  placard 
identifying  the  head  position. 

9.  In  lieu  of  the  requirements 
specified  in  *?  25.1439(a)  that  pertain  to 
isolated  compartments  and  to  provide  a 
level  of  safety  equivalent  to  that  which 
is  provided  oc:cupants  of  a  small 
isolated  galley,  the  following  equipment 
must  be  provided  in  the  overhead  crew 
rest  compartment: 

(a)  At  least  one  appro\ed  hand-held 
fire  extinguisher  appropriate  for  the 
kinds  of  fires  likely  to  occur,  (b)  Two 
protective  breathing  equipment  (PBE) 
devices  approved  to  Technical  Standard 
Order  (TSO)-Cl  16  or  equivalent, 
suitable  for  firefighting.  or  one  PBE  for 
eac:h  hand-held  fire  extinguisher, 
whichever  is  greater,  and 

(c)  One  flashlight. 

Nole:  .Xdilitinna!  PBEs  ami  fire 
extiiiguisliers  in  specific  locations,  (lieyond 
the  minimum  luimliers  prescribed  in  Special 
Condition  No.  9  may  be  retjuired  as  a  result 
(il  the  ogress  analysis  accomplistied  to  satisfy 
Spei  iai  (^oruiilion  No.  2(a). 

10.  A  smoke  or  fire  detection  system 
(or  systems)  must  be  provided  that 
monitors  each  occupiable  arc»a  within 
the  overhead  crew  rest  compartment. 
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including  those  areas  partitioned  by 
curtains.  Flight  tests  must  be  conducted 
to  show  compliance  with  this 
requirement.  Each  system  (or  systems) 
must  provide: 

(a)  A  visual  indication  to  the 
flightdeck  within  one  minute  after  the 
start  of  a  fire; 

(b)  An  aural  warning  in  the  overhead 
crew  rest  compartment;  and 

(c)  A  warning  in  the  main  passenger 
cabin.  This  warning  must  be  readily 
detectable  by  a  flight  attendant,  taking 
into  consideration  the  positioning  of 
flight  attendants  throughout  the  main 
passenger  compartment  during  various 
phases  of  flight. 

11.  The  overhead  crew  rest 
compartment  must  be  designed  such 
that  fires  within  the  compartment  can 
be  controlled  without  a  crewmember 
having  to  enter  the  compartment,  or  the 
design  of  the  access  provisions  must 
allow  crewmembers  equipped  for 
firefighting  to  have  uiuestricrted  access 
to  the  compartment.  The  time  for  a 
crewmember  on  the  main  deck  to  react 
to  the  fire  alarm,  to  don  the  firefighting 
equipment,  and  to  gain  access  must  not 
exceed  the  time  for  the  compartment  to 
become  smoke-filled,  making  it  difficult 
to  locate  the  fire  source. 

12.  There  must  be  a  means  provided 
to  exclude  hazardous  quantities  of 
smoke  or  extinguishing  agent 
originating  in  the  overhead  crew  rest 
compartment  from  entering  any  other 
compartment  occupied  by  crewmembers 
or  passengers.  This  means  must  include 
the  time  periods  during  the  evacuation 
of  the  overhead  crew  rest  compartment 
and.  if  applicable,  when  accessing  the 
overhead  crew  rest  compartment  to 
manually  fight  a  fire.  Smoke  entering 
any  other  compartment  occupied  by 
crewmembers  or  passengers  when  the 
access  to  the  overhead  crew  rest 
compartment  is  opened,  during  an 
emergency  evacuation,  must  dissipate 
within  five  minutes  after  the  access  to 
the  overhead  crew  rest  compartment  is 
closed.  Hazardous  quantities  of  smoke 
may  not  enter  any  other  compartment 
occupied  by  crewmembers  or 
passengers  during  subsequent  access  to 
manually  fight  a  fire  in  the  overhead 
crew  rest  compartment  (the  amount  of 
smoke  entrained  by  a  firefighter  exiting 
the  overhead  crew  rest  compartment 
through  the  access  is  not  considered 
hazardous).  During  the  one-minute 
smoke  detection  time,  penetration  of  a 
small  quantity  of  smoke  from  the 
overhead  crew  rest  compartment  into  an 
occupied  area  is  acceptable.  Flight  tests 
must  be  conducted  to  show  compliance 
with  this  requirement. 

If  a  built-in  fire  extinguishing  system 
is  used  in  lieu  of  manual  firefighting, 


then  the  fire  extinguishing  system  must 
be  designed  so  that  no  hazardous 
quantities  of  extinguishing  agent  will 
enter  other  compartments  occupied  by 
passengers  or  crew.  The  system  must 
have  adequate  capacity  to  suppress  any 
fire  occurring  in  the  overhead  crew  rest 
compartment,  considering  the  fire 
threat,  volume  of  the  compartment  and 
the  ventilation  rate. 

13.  There  must  be  a  supplemental 
oxygen  system  equivalent  to  that 
provided  for  main  deck  passengers  for 
each  seat  and  berth  in  the  overhead 
crew  rest  compartment.  The  system 
must  provide  an  aural  and  visual 
warning  to  warn  the  occupants  of  the 
overhead  crew  rest  compartment  to  don 
oxygen  masks  in  the  event  of 
decompression.  The  warning  must 
activate  before  the  cabin  pressure 
altitude  exceeds  15,000  feet.  The  aural 
warning  must  sound  continuously  for  a 
minimum  of  five  minutes  or  until  a  reset 
push  button  in  the  overhead  crew  rest 
compartment  is  depressed.  Procedures 
for  crew  rest  occupants  in  the  event  of 
decompression  must  be  established. 
These  procedures  must  be  transmitted 
to  the  operator  for  incorporation  into 
their  training  programs  and  appropriate 
operational  manuals. 

Procedures  for  overhead  crew  rest 
compartment  occupants  in  the  event  of 
decompression  must  be  established. 
These  procedures  must  be  transmitted 
to  the  operator  for  incorporation  into 
their  training  programs  and  appropriate 
operational  manuals. 

14.  The  following  requirements  apply 
to  overhead  crew  rest  compartments 
that  are  divided  into  several  sections  by 
the  installation  of  curtains  or  partitions: 

(a)  To  compensate  for  sleeping 
occupants,  there  must  be  an  aural  alert 
that  can  be  heard  in  each  section  of  the 
overhead  crew  rest  compartment  that 
accompanies  automatic  presentation  of 
supplemental  oxygen  masks.  A  visual 
indicator  that  occupants  must  don  an 
oxygen  mask  is  required  in  each  section 
where  seats  or  berths  are  not  installed. 
A  minimum  of  two  supplemental 
oxygen  masks  are  required  for  each  seat 
or  berth.  There  must  also  be  a  means  by 
which  the  oxygen  masks  can  be 
manually  deployed  from  the  flight  deck. 

(b)  A  placard  is  required  adjacent  to 
each  curtain  that  visually  divides  or 
separates,  for  privacy  purposes,  the 
overhead  crew  rest  compartment  into 
small  sections.  The  placard  must  require 
that  the  curtain(s)  remains  open  when 
the  private  section  it  creates  is 
unoccupied.  The  vestibule  section 
adjacent  to  the  stairway  is  not 
considered  a  private  area  and,  therefore, 
does  not  require  a  placard. 


(c)  For  each  section  of  the  overhead 
crew  rest  compartment  created  by  the 
installation  of  a  curtain,  the  following 
requirements  of  these  special  conditions 
must  be  met  with  the  curtain  open  or 
closed: 

(1)  No  smoking  placard  (Special 
Condition  No.  1). 

(2)  Emergency  illumination  (Special 
Condition  No.  5). 

(3)  Emergency  alarm  system  (Special 
Condition  No.  7). 

(4)  Seat  belt  fasten  signal  or  return  to 
seat  signal  as  applicable  (Special 
Condition  No.  8).  and 

(5)  The  smoke  or  fire  detection  system 
(Special  Condition  No.  10). 

(d)  Overhead  crew  rest  compartments 
visuallv  divided  to  the  extent  that 
evacuation  could  be  affected  must  have 
exit  signs  that  direct  occupants  to  the 
primary  stairway  exit.  The  exit  signs 
must  be  provided  in  each  separate 
section  of  the  overhead  crew  rest 
compartment,  and  must  meet  the 
requirements  of  §  25. 812(b)(l)(i). 

(e)  Sections  within  an  overhead  crew 
rest  compartment  that  are  created  by  the 
installation  of  a  rigid  partition  with  a 
door  physically  separating  the  sections, 
the  following  requirements  of  these 
special  conditions  must  be  met  with  the 
door  open  or  closed: 

(1)  There  must  be  a  secondary 
evacuation  route  from  each  section  to 
the  main  deck,  or  alternatively,  it  must 
be  shown  that  any  door  between  the 
sections  has  been  designed  to  preclude 
anyone  from  being  trapped  inside  the 
compartment.  Removal  of  an 
incapacitated  occupant  within  this  area 
must  be  considerecl.  A  secondary 
evacuation  route  from  a  small  room 
designed  for  only  one  occupant  for  short 
time  duration,  such  as  a  changing  area 
or  lavatory,  is  not  required.  However, 
removal  of  an  incapacitated  occupant 
within  a  small  room,  such  as  a  changing 
area  or  lavatory,  must  be  considered. 

(2)  Any  door  between  the  sections 
must  be  shown  to  be  openable  when 
crowded  against,  even  when  crowding 
occurs  at  each  side  of  the  door. 

(3)  There  may  be  no  more  than  one 
door  tjgtween  any  seat  or  berth  and  the 
primary  stairway  exit. 

(4)  There  must  be  exit  signs  in  each 
section  meeting  the  recjuirements  of 
§25.812(b)(l)(i)  that  direct  occupants  to 
the  primary  stairway  exit.  An  exit  sign 
with  reduced  background  area  as 
described  in  Special  Condition  No.  4(a) 
may  be  used  to  meet  this  requirement. 

(f)  For  each  smaller  section  within  the 
main  overhead  crew  rest  compartment 
created  by  the  installation  of  a  partition 
with  a  door,  the  following  requirements 
of  these  special  conditions  must  be  met 
with  the  door  open  or  closed: 
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1 1 )  No  ^rniikiiig  placards  (Special 
Condition  N'o    1); 

(2)  Emergencv  illumination  (Special 
Condition  No.  5): 

(3)  Two- way  voice  communication 
(Special  Condition  No.  6); 

(4)  Emergency  alarm  system  (Special 
Condition  No.  7): 

(5)  Seal  bt?lt  fasten  signal  or  return  to 
seat  signal  as  applicable  (Special 
(^indition  N()  8): 

(6)  Emergency  Rrefighting  and 
prottM  fivf  equipment  (Special 
(Condition  N'o.  y),  and 

(7)  Smoke  or  fire  detection  system 
(Special  Condition  No.  10) 

15.  The  requirements  of  two-way 
voice  communication  with  the  flight 
deck  and  provisions  for  emergency 
firefighting  ami  protective  equipment 
are  not  applicable  to  lavatories  or  other 


siiiciU  .iri'.i^  ill, It  arc  not  iiitcniicd  to  be 
oc:i:uj)U'd  tor  exlt'iidcd  piTiods  ot  time. 

Ifi.  Where  a  waste  disposal  receptacle 
is  fitted,  it  must  be  ('f|ui[)ped  with  an 
automatic  fire  fXtinguishtT  that  meets 
the  performance  requirt'iiients  of 
^25.8.=i4(b) 

17.  Malenal.s  luu  hiding  finishes  or 
decorative  surfaces  applied  to  the 
Mi.itcri.ils)  must  conipK'  with  the 
fl.iiiiMi.ihilitx  rt'ijiiirt'iiients  of  *?  25.853(a) 
as  amended  li\  .Xincndment  25-83. 
Mattressi's  must  (  oniplv  with  the 
flaiiim.iljilitv  rcquircinents  of 

S}  25.853(c),  as  amended  bv  Amendment 
25-83. 

18.  Till'  .idditmn  of  a  lavatory  within 
the  overheaii  (  rew  ri?st  compartment 
would  reipurt'  the  iavatorv  to  meet  the 
same  requirements  as  those  for  a 
lavatory  installed  on  the  main  deck 


e.xcept  with  regard  to  Special  (Condition 
No.  10  for  smoke  detection. 
19.  All  enclosed  stowage 
compartments  within  the  overhead  crew 
rest  compartment  that  are  not  limited  to 
stow.ige  of  emergency  equipment  or 
airplane  supplied  equipment  (/.e.. 
bedding)  must  meet  the  design  criteria 
given  in  tht>  table  below.  Enclosed 
stowage  compartments  greater  than  200 
ft '  in  interior  volume  are  not  addressed 
by  this  special  condition.  The  in  flight 
accessibility  of  very  large  enclosed 
stowage  compartments  and  the 
subsequent  impact  on  the 
crewmembers'  ability  to  effectively 
reach  any  part  of  the  compartment  with 
the  contents  of  a  hand  fire  extinguisher 
will  require  additional  fire  protection 
considerations  similar  to  those  required 
for  inaccessible  compartments  such  as 
Class  C  cargo  compartments. 


Fire  protection  features 

Stowage  compartment  Interior  volumes 

Less  than  25  ft  3 

25ft3to57ft3 

57ft3  200t13 

Materials  of  construction '  

Detectors^ „_.....~...„_..............._ «„......_.._.... 

Yes. 
No  .. 
No  .. 

No  .. 

Yes 

Yes     ^ 

Yes 

Yes _ 

Yes. 
Yes. 

Liner  ^    „ 

Locating  Device*  

Yes. 

Yes 

■  Material  The  rnatenal  used  to  construct  eacfi  encloseO  stowage  compartment  must  at  least  be  fire  resistant  and  must  meet  ttie  flammability 
standards  established  tor  interior  components  (( e .  14  CFR  part  25  Appendix  F  parts  I  IV  and  Vi  per  the  requirements  of  §25  853.  For  com- 
partments less  than  25  ft^  in  interior  volume  the  design  must  ensure  the  ability  to  contain  a  tire  likely  to  occur  within  the  compartment  under  nor- 
mal use 

■-'  Detectors  Enclosed  stowage  compartments  equal  to  or  exceeding  25  H  '  m  interior  volume  must  be  provided  with  a  smoke  or  fire  detection 
system  to  ensure  that  a  tire  can  be  detected  withm  a  one-minute  detection  time  Flight  tests  must  be  conducted  to  show  compliance  with  this  re- 
quirement  Each  system  (or  systems)  must  provide 

(a)  A  visual  indication  in  the  flight  deck  withm  one  minute  after  the  start  of  a  fire. 

(b)  An  aural  warning  in  the  overhead  crew  rest  compartment   and 

(c)  A  warning  in  the  mam  passenger  cabin  This  warning  must  be  readily  detectable  by  a  flight  attendant  taking  into  consideration  the  posi- 
tioning of  tliqnt  attendants  throughout  the  mam  passenger  compartment  during  various  phases  of  flight 

"■  L:ner  If  it  can  be  shown  that  the  material  used  to  construct  the  stowage  compartment  meets  the  flammability  requirements  of  a  liner  for  a 
Class  B  cargo  compartment  {i  e  §25  855  at  Amendment  25  93  and  Appendix  F  part  I  paragraph  (a)(2)(ii)),  then  no  liner  would  be  required  for 
enclosed  stowage  compartments  equal  to  or  greater  than  25  ft  '  m  interior  volume  but  less  than  57  ft  '  in  interior  volume  For  all  enclosed  stow- 
age compartments  equal  to  or  greater  than  57  ft  '  in  interior  volume  but  less  than  or  equal  to  200  tt  '  a  liner  must  be  provided  that  meets  the  re- 
quirements of  §25  855  tor  a  Class  B  cargo  compartment 

'  Location  Detector  Overhead  crew  rest  compartment  whicn  coniam  enclosed  stowage  compartments  exceeding  25  ft ''  interior  volume  and 
which  are  located  away  from  one  central  location  such  as  the  entry  lo  the  overhead  crew  rest  compartment  or  a  common  area  within  the  over- 
head crew  rest  compartment  would  require  additional  fire  protection  features  and  or  devices  to  assist  the  firefighter  in  determining  the  location  of 
a  fire 


Issued  in  Renlon,  Washington  on  ()clobi;r 
l"v  2002 
.\li  Bahrami. 

Acting  Manager.  Transport  Airplane 
Dirccioralf.  Aircraft  Ccrtificalion  Sen'ire. 
IFK  Do{ .  oa-^TO.I-S  Filed  10-22-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  658 

[FHWA  DocKet  No.  FHWA-2002-11819] 

RIN2125-AE94 

Designation  of  Dromedary  Equipped 
Truck  Tractor-Semitrailers  as 
Specialized  Equipment 

agency:  I't'deral  Highwav 
Administratiim  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  request  for  comments. 

SUMMARY:  The  FHWA  is  requesting 
comments  on  <i  [iroposal  to  include  as 
spe(  iaii/.ed  equipment,  dromedary 


equipped  truck  tractor-semitrailer 
combination  vehicles  when  hauling 
munitions  for  the  U.S.  Department  of 
Defense  (DOD).  This  proposal  is  in 
response  to  a  petition  from  the  U.S. 
DOD.  specifically  the  Department  of  the 
Army  (DA)  that  would  help  to  expedite 
the  movement  of  munitions  for  the 
military,  especially  in  times  of  national 
emergency. 

DATES:  Comments  must  be  received  on 
or  before  November  22.  2002. 

ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation.  Dockets  Management 
Facilitv.  Room  PL^Ol.  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,  or  submit  electronically  at  hltpJ 
/dmses. dot.gov/submit.  All  comments 
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should  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  All  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  from  9 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgement  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Forjan,  Office  of  Freight 
Management  and  Operations  (202-366- 
6817),  or  Mr.  Raymond  W.  Cuprill, 
Office  of  the  Chief  Counsel  (202-366- 
1377),  Federal  Highway  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  bttp:// 
dms.dot.gov/submit.  Acceptable  formats 
include:  MSWord  (versions  95  to  97), 
MS  Word  for  Mac  (versions  6  to  8),  Rich 
Text  File  (RTF),  American  Standard 
Code  Information  Interchange 
{ASCII)(TXT),  Portable  Document 
Format  (PDF),  and  WordPerfect 
(versions  7  to  8).  The  DMS  is  available 
24  hours  each  day,  365  days  each  year. 
Electronic  submission  and  retrieval  help 
and  guidelines  are  available  under  the 
help  section  of  the  Web  site. 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software,  from  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  Web 
page  at:  http://vnvw.access.gpo.gov/ 
nara. 

Background 

On  June  22,  2001,  the  FHWA  received 
a  petition  from  the  U.S.  Department  of 
the  Army  (DA),  to  amend  23  CFR  658.13 
to  include  as  "specialized  equipment," 
dromedary  equipped  truck  tractor- 
semitrailer  combination  vehicles,  when 
transporting  Class  1  explosives  ^  for  the 
U.S.  Department  of  Defense  (DOD).  A 


copy  of  the  petition  is  included  in  the 
docket. 

The  U.S.  DOT  regulations  require 
Class  1  explosives,  such  as  ammunition 
shells,  to  be  transported  separately  from 
the  fuses  or  detonators  (49  CFR 
177.848).  The  most  efficient  way  for 
Military  Traffic  Management  Command 
(MTMC)  munitions  carriers  to  comply 
with  this  regulation  is  to  use  dromedary 
containers  to  carry  ammunition-fuses, 
with  the  ammunition  in  the  semitrailer. 
A  dromedary,  also  known  as  a  "drom.  " 
is  a  box,  deck,  or  plate  mounted  behind 
the  cab  and  forward  of  the  fifth  wheel 
on  the  frame  of  the  power  unit  of  a  truck 
tractor-semitrailer  combination.  With 
drom  equipment,  a  single  shipment  of 
fuses  and  ammunition  requires  only  one 
vehicle,  but  without  drom  equipment, 
the  same  shipment  requires  two 
vehicles.  Shipping  these  non- 
compatible  explosives  in  the  same 
vehicle  combination  reduces  the 
number  of  vehicles  needed  to  transport 
munitions,  increases  military  readiness 
and  reduces  the  number  of  vehicles  on 

the  road. 

Under  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA)  |49 
U.S.C.  31111(b)(1)(B),  formerly  49 
U.S.C.  App.  2311(b)]  States  may  not 
enforce  an  overall  length  limit  against 
truck  tractor-semitrailer  combination 
vehicles  operating  on  the  National 
Network-  or  under  reasonable  access 
thereto.  The  same  STAA  also  defined  a 
truck  tractor  as  a  noncargo  carrying 
power  unit  that  operates  in  combination 
with  a  semitrailer  or  trailer.  Drom 
equipped  truck  tractors  are  obviously 
cargo  carrying,  and.  as  a  result,  any 
combination  vehicle  that  includes  one 
of  these  units  may  be  subjected  to  an 
overall  length  limit  at  the  discretion  of 
any  State.  In  implementing  the  STAA 
during  the  mid-1980s,  the  FHWA  chose 
to  "grandfather"  existing  drom 
equipped  units  by  allowing  any  such 
unit  that  could  show  that  it  was  in  use 
on  December  1.  1982,  to  be  considered 
a  truck  tractor  for  regulatory  purposes. 
The  reason  for  doing  this  was  to  allow 
an  existing  fleet  of  equipment  to  use  up 
its  useful  life.  By  now  the  presumption 
must  be  that  the  vast  majority  of  the 
units  that  would  have  met  the  1982 
grandfather  requirement,  are  no  longer 
in  service,  and  those  few  that  might 


I  A.s  defined  in  49  CFR  173.50.  As  noted  in  49 
CFR  173.5;i.  prior  to  lanuary  1.  1991.C;lass  1 
explosives  were  known  as  Class  A.  B.  or  c; 
e.xplosives. 


-.^s  defined  in  23  CFK  b,5H.  tlie  Natioiud  Network 
is  the  composite  ot  the  in(li\  idiial  network  ot 
highw.ivs  in  each  .State  on  wliich  vehicles 
authorized  b\  the  provisions  of  the  ST.AA  are 
allowed  to  operate.  The  network  ill  each  State 
includes  the  Interstate  System,  exclusive  ut  those 
portions  excepted  under  l^fifiH. 11(f)  or  deleted 
under  6)fa5B.ll(d|.  and  those  portions  of  the 
Federal-aid  l'riinar\  System  in  existence  on  June  1. 
1991.  set  out  l)\  the  FHW.-\  in  appendix  .\  lo  this 
part. 


remain,  could  not  begin  to  satisfy  the 
demands  of  the  Defense  Department  for 
moving  munitions.  More  importanth  . 
the  improvements  in  safety  features  ami 
fuel  efficiency  of  truck  tractors  over  the 
last  20  vears.  pragmatically  rule  out  use 
of  older  equipment  by  any  carrier  in  the 
business  today. 

The  FHWA  received  a  similar 
petition  '  in  1989  from  a  group 
representing  munitions  carriers.  While 
the  petition  was  under  consideration, 
the  military  action  in  the  Middle  East 
called  Operation  Desert  Storm  b^-gan. 
Because  of  the  extreme  urgenc:y  of 
moving  munitions  destined  ior  I  .S. 
military  forces  in  the  Persian  Gulf,  the 
FHWA  issued  an  emergency  rule  (56  FR 
4164.  February  1.  1991)  valid  for  si.\ 
months,  that  declared  vehicle 
combinations  consisting  of  truck 
tractors  equipped  with  dromedary  units 
not  exceeding  65  inches  in  length 
pulling  semitrailers  to  be  specialized 
equipment  when  hauling  muntions. 
thus  exempting  these  vehicles  from 
State  enforcement  of  overall  length 
regulations.  After  the  conclusion  of 
Operation  Desert  Storm,  the  emergency 
rule  was  allowed  to  expire  in  August 
1991.  Subsequently,  the  FHWA  again 
focused  on  the  merits  of  the  petition  and 
ultimately  denied  it.  The  basic 
reasoning  for  denial  was  that  since  onl\ 
one  or  two  States  were  enforc  ing  overal] 
length  limits    t  the  time,  the  FHWA  felt 
it  would  be  it.  onsistent  with  the 
Executive  Order  on  Federalism  (E.O. 
12612)  in  effect  at  the  time  to  preempt 
State  authority  for  what  was  considered 
a  local  problem,  limited  in  scope 
Although  denying  the  petition,  the 
FHWA  recognized  that  even  localized 
enforcement  could  interrupt  this  vital 
Defense  Department  activity  of  moving 
ammunition  to  where  it  could  support 
our  troops.  Shortly  after  expiration  o{ 
the  emergency  rule,  the  FHWA.  through 
its  field  offices,  asked  States  to  continue 
to  allow  dromedary  equipped  munitions 
carriers  as  they  had  under  the 
provisions  of  the  emergency  rule. 

According  to  the  current  petition. 
some  of  the  States  that  voluntarily 
refrained  from  imposing  fines  (after 
being  approached  by  the  FHWA 
following  the  Gulf  War)  have  gone  back 
to  imposing  fines.  In  addition,  even  if 
the  States  have  enacted  remedial 
legislation,  it  is  not  always  consistent 
with  neighboring  States. 

The  major  point  of  the  2001  petition 
is  that  a  Federal  standard  is  the  only 
long-term  solution  to  a  growing  problem 


•December  'J.2    I'lHH,  from  the  Nortli  American 
Transportation  t:onsultants.  Inc.  .\  t:opy  of  the 
petition  aiut  FHW.^  action  are  included  in  the 
docket. 
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that  dirt'cth  cifff(  ts  fhf  iiLiniUT  ami 
.'fficit'ncy  with  which  ^h^^  T  S.  DOD 
carries  out  its  mission  with  respect  to 
supportint;  (uir  troops  and  defending  the 
( ountrv  The  IS  DOD  indii  ates  that 
there  is  a  constant  need  to  move 
munitions  in  support  of  smaller 
c  ontingencies  (other  than  the  Gulf  War/ 
Desert  Storm)  such  as  action^;  in  Iraq, 
Kosovo.  Haiti,  and  Somalia.  Taken 
indnidualK  .  these  do  not  generate  the 
high  visibility  public  interest  that  mav 
result  in  the  issuance  f)f  emergency 
rules. 

The  solution  to  this  problem,  as 
proposed  hv  the  U.S.  DOD  and  int  hided 
in  the  proposed  rule  published  today,  is 
to  provide  a  specialized  t'quipment 
designation  for  the  cfimbinatioii  vehi(  le 
in  question.  A  truck  tractor  ecjuipped 
with  a  dromedary  unit  operating  in 
(  ombination  with  a  semitrailer  is 
proposed  to  he  designated    specialized 
equipment."  when  trans[)ortmg  Class  1 
explosives,  and/or  any  munitions 
related  sec:urity  material,  as  specified  by 
the  r.S  DOD  in  (  ompliance  with  4't 
("FR  part  177   Thk-.  designation  would 
require  .States  to  allow  operation  of  this 
t  ombination  on  the  .National  Network 
(NN).  and  pro\  irle  reasonable  access 
between  th^  NN  and  service  facilities 
and  terminals.  In  order  to  accommodate 
the  tvpical  equipment  in  use  today  for 
this  type  of  operation,  the  proposal 
iiu  ludes  a  requirement  that  all  States 
allow  these  combinations  up  to  an 
overall  length  of  75  feet 

This  designation  would  apply  onlv  to 
(  ombinaticms  directly  used  in  carrving 
munitions  for  the  U.S.  DOD.  When 
operating  empty,  the  designation  umilil 
continue  to  applv  if  the  carrier  c<in 
document  that  hauling  munitimis  is  the 
company's  business,  or  that  llie  most 
recent  load  consisted  of  a  qualifying 
munitions  load.  The  designation  would 
not  applv  if  anv  rither  cargo  were  being 
carried  in  either  the  semitrailer  or 
dromedary  unit.  For  those  instances,  the 
(ombination  would  no  longer  be 
considered  "specialized  etpiipment." 
and  would  become  sub|ec:t  to  ,St<ite 
regulations  for  drom  equipped  truck 
truck-semitrailers. 

Rulemaking  .\nalyses  and  Notices 

.•Ml  comments  recei\ed  before  the 
close  of  business  on  tlie  comment 
closing  date  indicated  above  will  be 
considered  and  will  he  available  for 
e.xamination  using  the  docket  number 
appt!aring  at  the  top  cjf  this  document  in 
the  docket  room  at  the  above  address 
We  will  file  comments  received  after  the 
comment  closing  date  in  the  doc  ket  and 
will  consider  late  comments  to  the 
e.xtent  practicable.  We  may.  however, 
issue  a  final  rule  at  anv  time  after  the 


(lose  ot  the  i.ommc'nt  period.  In 
addition  to  late  comments,  we  will  also 
continue  to  file,  in  the  docket,  relevant 
information  becoming  a\ailable  after  the 
comment  (losing  date,  and  interested 
persons  should  continue  to  examine  the 
docket  for  new  material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

We  have  determined  that  this 
proposed  action  is  a  significant 
regulatorv  action  within  the  meaning  of 
Kxecutive  (3rd(T  12K()tJ  and  the  U.S. 
DOT  regul.itory  policies  and  procedures. 
This  proposed  action  comes  in  response 
to  a  request  from,  and  would  direc:tly 
affect  activities  under  the  direct  control, 
of  the  I'  .S.  Departmtmt  of  D<>fense 
(DOD):  supplying  munitions  to  the 
militarv  The  proposed  action  will 
mifirove  the  shipment  of  munitions  bv 
standiirdi/ing  the  regulatorv  control  that 
States  .ipply  to  the  vehicles  typically 
used  for  this  activity.  The  anticipated 
result  will  be  an  improvement  in  the 
efficiencv  with  which  munitions  are 
shipped  This  potential  improvement 
will  aid  the  national  security  effort  with 
respec:t  to  the  armed  forces,  as  well  as 
activities  associated  with  homeland 
security. 

The  proposed  rule  provides,  at  the 
Federal  level,  a  regulatorv  standard  that 
already  exists  in  many  States,  .\lthough 
it  would  preempt  restric:tions  imposed 
by  about  10  Slates,  it  would  not  affect 
any  State's  ability  to  discharge  a 
tradition.il  State  government  function, 
i.e..  issuing  c:itations  to  illegally 
overlength  vehicles. 

The  vehic  les  covered  by  this  proposal 
are  alreadv  operating  in  most  States,  and 
will  not  ha\t'  to  be  modified  in  any  way 
to  achieve  compliance'.  Accordingly,  the 
anticipated  annual  economic  effect  of 
this  rulemaking  will  be  negligible.  The 
proposed  action  will  not  havt?  an 
adverse  effect  on  any  other 
governmental  agency,  any  level  of 
government,  the  industry,  or  the  public, 
nor  will  it  change  anv  compliance  or 
reporting  requirements  that  already 
exist.  The  agency  has  decided  that  a  M)- 
dav  comment  period  is  needed  for  this 
proposal  because'  of  the  firitical  need  to 
implement  the  regulation  in  a  timely 
manner  On  going  militarv  actions 
re(|uire  a  continuous  supplv  of 
munitions.  It  is  critical  that  this  supply 
stream  is  not  interrupted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibilitv  Act  {5  U.S.C.  601-612).  the 
FHWA  has  (evaluated  the  effects  of  this 
proposed  action  on  small  entitles  and 
has  determined  that  the  action  would 


not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  13132  (Federalism) 

This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  order  13132.  dated  August  4, 
1999.  and  the  FHWA  has  determined 
that  this  proposed  action  has  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  summary 
impact  statement. 

The  proposal  would  provide  a 
consistent  national  regulation  applying 
only  to  vehicles  hauling  munitions  for 
the  Department  of  Defense  in  support  of 
military  activities.  The  proposal  is  based 
on  the  authority  provided  by  49  U.S.C. 
31111(g)  that  allows  the  Secretary'  to 
make  the  decisions  necessary  to 
accommodate  specialized  equipment. 
The  FHWA  has  also  determined  that, 
while  this  proposed  action  would 
preempt  anv  inconsistent  State  law  or 
State  regulation,  it  would  not  affect  the 
State's  ability  to  discharge  traditional 
State  government  function.  The  States 
would  continue  to  be  able  to  enforce 
length  restrictions  against  these 
vehicles.  What  might  change,  however, 
depending  on  existing  State  law.  would 
be  the?  threshold  at  which  an 
enforcement  action  is  taken. 

By  allowing  the  \ehicle  described  in 
this  proposal  to  transport  munitions,  the 
total  number  of  trucks  needed  to 
perform  this  task  would  be  reduced. 
This  reduction,  in  turn,  improves  the 
safety  climate  on  the  highway  system 
and  in  a  small  way  slows  infrastructure 
wear.  Only  a  small  number  of  States 
(U?ss  than  10)  would  be  affected  by  this 
rule,  as  most  States  already  allow  the 
combination  vehicle  covered  by  this 
proposed  rule.  However,  due  to  the 
needs  of  the  military  and  the  nature  of 
the  cargo,  it  is  imperative  that  all  States 
allow  the  combination  vehicle  under 
discussion  to  operate.  Even  if  only  one 
or  two  States  can  prohibit,  or  deter  this 
vehicle  and  its  cargo,  timely  support  of 
the  military  can  be  severely  impacted. 

The  FHVVA  has  engaged  in 
ccmsultation  with  States  over  this  issue 
in  past  years.  In  February  1991.  as  a 
result  of  the  activities  surrounding  the 
Desert  Shield/Desert  Storm  campaign, 
the  FHWA  issued  an  emergency  rule 
allowing  the  use  of  dromedary  units  to 
transport  munitions  (56  FR  4164. 
February  1,  1991)  for  many  of  the  same 
reasons  used  in  support  of  the  current 
petition.  That  rule  was  in  effect  for  6 
months,  and  was  not  renewed  for 
various  reasons  deemed  important  in 
responding  to  the  conditions  at  that 
time.  After  the  emergency  rule  expired. 
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in  place  of  a  regulatory  solution  the 
FHWA  urged  all  States  and  in  particular 
those  where  enforcement  actions  were 
taking  place  to  recognize  the  importance 
of  the  situation,  and  to  try  and 
accommodate  munitions  haulers  in 
some  manner.  According  to  the  U.S. 
DOD's  petitions,  this  "persuasion" 
method  appeared  to  work,  at  least  for  a 
few  years  into  the  mid-1990's.  As  this 
verbal  agreement  method  of  handling 
the  issue  began  to  breakdown,  a  few 
States  again  began  to  enforce  length 
rules  on  these  combinations,  causing 
interruptions  in  munitions  delivery. 
While  inconvenient,  these  actions  did 
not  become  critically  disruptive  until 
the  current  activities  aimed  at  terrorist 
actions  around  the  world  became  a 
national  priority. 

Recently,  the  FHWA  solicited 
comment  on  the  Federalism 
implications  of  this  proposed  rule  from 
the  National  Governors'  Association 
(NGA)  as  representatives  for  the  State 
officials.  On  May  9,  2002,  the  FHWA 
sent  a  letter  seeking  comment  on  the 
Federalism  implications  of  this 
proposed  rule  to  the  NGA"*.  To  date,  the 
FHWA  has  received  no  response  or 
indication  of  concerns  about  the 
Federalism  implications  of  this 
rulemaking  from  the  NGA.  The  FHWA 
will  continue  to  adhere  to  Executive 
Order  13132  when  issuing  a  final  rule 
in  this  proceeding.  Comment  is  solicited 
specifically  on  the  Federalism 
implications  of  this  proposal. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Programs  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501,  et  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  proposal  does 
not  contain  collection  of  information 
requirements  for  the  purposes  of  the 
PRA. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  would  not  impose 
unfunded  mandates  as  defined  by  the 


■•  A  copy  of  this  letter  is  included  in  the  docket. 


Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4.  March  22.  1995.  109 
Stat.  48).  This  proposed  rule  will  not 
result  in  the  expenditure  by  State,  local. 
and  tribal  governments,  in  the  aggregate, 
orbv  the  private  sector,  of  SlOO  million 
or  more  in  any  one  year  (2  U.S.C.  1532). 
What  is  being  proposed  in  each  issue  of 
this  proposed  rule  would  reduce  the 
regulatorv  requirements  that  must  be 
complied  with.  This  proposed  rule  does 
not  add  any  regulatory  requirement  that 
would  require  any  expenditure  by  any 
private  sector  party,  or  governmental 
agency. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  proposed  action  meets 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988. 
Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Executive  Order  13045  {Protection  of 
Children) 

We  have  analyzed  this  proposal  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks 'and  Safety  Risks.  This  proposed 
rule  is  not  economically  significant  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

National  Environmental  Policy  Act 

The  Agency  has  analyzed  this 
proposal  for  the  purposes  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.)  and  has  determined  that  this  action 
will  not  have  any  effect  on  the  quality 
of  the  environment. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this 
proposal  under  Executive  Order  13175. 
dated  November  6,  2000,  and  believes 
that  the  proposed  action  will  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes;  will  not  impose 
substantial  direct  compliance  costs  in 
Indian  tribal  governments:  and  will  not 
preempt  tribal  law.  Therefore,  a  tribal 
summary'  impact  statement  is  not 
required. 


Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  .Actions 
Concerning  Regulations  Thai 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  significant 
energv  action  under  that  order  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866  and  is  not 
likelv  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energv.  Therefore,  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  .April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  c;an  be 
used  to  cross-reference  this  section  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  658 

Grants  Program — transpcirtation. 
Highways  and  roads.  Motor  carrier- 
size  and  weight. 

Issued  on:  Odober  1",  2002. 
Mary  E.  Peters. 
Federal  Highway  Admiui^tnitin 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  23  CFR  part 
658  as  follows: 

PART  658— TRUCK  SIZE  AND 
WEIGHT;  ROUTE  DESIGNATIONS- 
LENGTH,  WIDTH  AND  WEIGHT 
LIMITATIONS 

1.  The  authority  citation  for  part  658 
continues  to  read  as  follows: 

Authority:  2:\  U.S.C   127  and  315:49 

i;.s.(:.  :nii  1-311 14: 4(trFR  i.48(bi 

2.  Amend  §  658.5  by  adding  the  term 
•■dromedary  unit  ".  and  amending  the 
definition  of  "tractor  or  truck  trac:tor", 
placing  them  in  alphabetical  order,  to 
read  as  follows: 


§658.5    Definitions. 

*         «         *         »         * 

Dromedary  unit.  \  box.  deck,  or  plate 
mounted  behind  the  cab  and  forw  ard  of 
the  fifth  wheel  on  the  frame  of  the 
power  unit  of  a  truck  tractor-semitrailer 
combination. 
***** 

Tractor  or  Truck  Tractor.  The 
noncargo  carrying  power  unit  that 
operates  in  combinaticjn  with  a 
semitrailer  or  trailer,  except  that  a  truc:k 
tractor  and  semitrailer  engaged  in  the 
transportation  of  automobiles  may. 
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transport  motor  vehicles  on  part  of  the 
power  unit,  and  a  truck  tractor  equipped 
with  a  dromedary  unit  operating  in 
combination  with  a  semitrailer  hauluiu 
munitions  for  the  I'.S   Department  ot 
Defense  may  use  the  dromedary  unit  to 
carrv  a  portion  f)f  the  cargo 

3  Add  §  658.13(e)(6)  to  read  as 
follows: 

§658.13     Length. 

^  •  *         *         * 

(e)  Specialized  equipment —  *  *  * 

(6)  Xfunitions  earners  ustn<i 
dromedan,'  etjiiipment.  A  truck  tractor 
equipped  with  a  dromedary  unit 
operating  in  combination  with  a 
semitrailer  is  c:on>ul('red  to  be 
specialized  ecjuipment.  providing  the 
combination  is  transporting  (llass  1 
explosives  and/or  anv  munitions  related 
security  material  as  spec  ified  b\-  tht> 
U.S.  Department  of  Defense.  No  State 
shall  impose  an  overall  length  limifatmn 
of  less  than  75  feet  on  the  combination 
while  in  operation. 
|FR  Dck:.  U2-27040  Filed  10-22-02;  8:45  ami 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 31 478-02] 

RIN  1545-BB25 

Guidance  Under  Section  1502; 
Suspension  of  Losses  on  Certain 
Stock  Dispositions 

agency:  Internal  Revenue  Service  (IRS). 

TreasuPk' 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  rcmtains 
proposed  regulations  that  redetermine 
the  basis  of  stock  of  a  subsidiary 
member  of  a  ronsnlidated  group 
immediately  jirior  to  certain 
dispositions  and  deconsolidations  of 
such  sto(  k  in  addition,  this  document 
contains  proposed  regulations  that 
suspend  certain  losses  recognized  on 
the  disposition  of  such  stock  The 
regulations  apply  to  corporations  filing 
consolidated  returns  This  doc  iiment 
also  provides  notice  of  a  public  hearing 
on  these  proposed  regulations. 
DATES:  Written  or  electronic  comments 
must  be  received  by  January  2\.  20U3. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  January  15, 
2003.  at  10  am   must  be  received  by 
December  27.  2002. 


ADDRESSES:  Send  submissions  to 
tXiilTAKU  (KI-:(;-13147H-02).  room 
5226.  Internal  Revenue  Service.  POB 
7604.  Ben  F'rinklin  Station.  Washington. 
Dt;  ,20044   Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
toCC:lTA:Rli  (REOl 31478-02). 
Courier's  Desk.  Internal  Re\enue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Alternatively, 
taxpayers  may  submit  eh^ctronic 
comments  direc:tly  to  the  IRS  Internet 
site  at  www  irs.gov/'regs.  The  public 
hearing  will  be  held  in  room  6718. 
Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW  ,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cloncerning  the  regulations.  Aimee  K. 
Meacham.  (202)  622-7530:  concerning 
submissions,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing.  Sonya  M.  Cruse, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
(  iintained  in  this  notice  of  proposed 
rulemaking  h.is  been  submitted  to  the 
( )ffii  e  of  Managt!ment  and  Budget  for 
rtjview  in  a(  (  ordance  with  the 
Paperwork  Redui  tion  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  intormation  should  be  sent 
to  the  Otfii  e  of  Management  and 
Budget,  ,\ttn:  Desk  Offic  er  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
thi'  Internal  Revenue  .Servic  e.  ,'\ttn:  IRS 
Re[)orts  (ile.irance  Officer. 
W:CAR:M1':IT:S.  Washington.  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  bv 
l)e(  ember  2.J.  2002.  f^omments  are 
spec  ific  allv  rc?c|uested  concerning: 

Whether  the  proposeci  c:ollection  of 
intormation  is  nc>c:essarv  for  the  proper 
performance  of  the  functions  of  the  IRS. 
including  whether  the  information  will 
have  practical  utility: 

The  ace  iir.ii  v  of  the  estimatt^d  burden 
assoc  lated  with  the  proposed  collt»ction 
nt  information  (sec;  below); 

How  the  cjuality.  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
eiihanc:ed; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
mav  be  minimized,  including  through 
the  applic:atiim  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Kstimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 


The  collection  of  information  in  these 
proposed  regulations  is  in  §  1.1502- 
35(c)  and  §  l,1502-35(f).  This 
information  is  required  by  the  IRS  to 
verify  compliance  with  section  1502. 
This  information  will  be  used  to 
determine  whether  the  amount  of  tax 
has  been  calculated  correctly.  The 
c:ollecticm  of  information  is  recjuired  to 
properly  determine  the  amount 
permitted  to  be  taken  into  account  as  a 
loss.  The  respondents  are  corporations 
filing  consolidated  returns.  The 
collection  of  information  is  required  to 
obtain  a  bcmefit. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  10.500  hours. 

Estimated  average  annual  l)urden  per 
respondent:  2  hours. 

Estimated  number  of  respondents: 
5.250. 

Estimated  annual  frequency  of 
responses:  on  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collec-.tion  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 

Background 

Sec:tion  1502  of  the  Internal  Revenue 
Code  (Code)  states  that — 

|l|he  Sec  rrl.n  \  sli.ill  prcjscribe  sucjh 
^eglllati<)^^  a^  lie  in.n  deem  necessary  in 
nrdi^r  that  the?  tax  liability  of  anv  aifilialt'ii 
gniup  of  (  orponiliiiiis  making  a  ciinsolUialcd 
rt'liirn  and  nf  cai  h  corporation  in  the  group. 
I)i>lli  during  and  .itler  tht^  period  ol  affiliation, 
nia\  be  returned.  di'lermiiKHl.  i  oniputi^d. 
asstrssed.  i  ollec  ted.  and  adjusti'd.  in  siic:h 
manner  as  c  jearlv  to  reflcMt  iht!  income-tax 
li.ibilitv  and  ttu'  various  factors  nec:es.sarv  tor 
the  deterininalion  of  such  liability,  and  in 
order  lo  [irevenl  avnidanc:e  of  sue  h  tax 
lialiilit^. 

The  It^gislative  history  regarding  that 
grant  of  authority  states  that  "[almong 
the  regulations  which  it  is  expected  that 
the  commissioner  will  prescribe  are 
[regulations  addressing  the]  extent  to 
which  gain  or  loss  shall  be  recognized 
upon  the  sale  by  a  member  of  the 
affiliated  group  of  stock  issued  by  any 
other  member  of  the  affiliated  group 
land]  the  basis  of  property  *    *    * 
acquired,  during  the  period  of 
affiliation,  by  a  member  of  the  affiliated 
group,  including  the  basis  of  such 
property  after  such  period  of 
affiliation.  "  S.  Rep.  No.  960.  70th  Cong.. 
1st  Sess.  15  (1928). 
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In  1991.  the  IRS  and  Treasury 
Department  promulgated  §  1.1502-20. 
which  set  forth  rules  regarding  the 
extent  to  which  a  loss  recognized  by  a 
member  of  a  consolidated  group  on  the 
disposition  of  stock  of  a  subsidiary 
member  of  the  same  group  was  allowed. 
Section  1.1502-20  provided  that  a  loss 
recognized  by  a  group  member  on  the 
disposition  of  subsidiary  member  stock 
was  allowable  only  to  the  extent  it 
exceeded  the  sum  of  "extraordinary  gain 
dispositions,"  "positive  investment 
adjustments,"  and  "duplicated  loss." 
The  rule  not  only  implemented  section 
337(d),  which  directed  the  Secretary  to 
promulgate  regulations  to  prevent  the 
circumvention  of  corporate  tax  on 
appreciated  property  through  the  filing 
of  a  consolidated  return,  but  also  was 
intended  to  further  single  entity 
principles  by  preventing  the  deduction 
of  stock  losses  that  reflected  a 
subsidiary  member's  loss  carryforwards, 
deferred  deductions,  and  unrecognized 
losses  inherent  in  its  assets. 

In  Rite  Aid  Corp.  v.  United  States.  255 
F.3d  1357  (Fed.  Cir.  2001).  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  considered  the  validity  of  the 
duplicated  loss  component  of  §  1.1502- 
20.  The  court  held  that  the  duplicated 
loss  component  of  §  1.1502-20  was  an 
invalid  exercise  of  regulatory  authority. 
In  response  to  the  Rite  Aid  decision, 
the  IRS  and  Treasury  Department  issued 
Notice  2002-11  (2002-7  I.R.B.  526), 
stating  that  the  interests  of  sound  tax 
administration  would  not  be  served  by 
the  continued  litigation  of  the  validity 
of  the  duplicated  loss  component  of 
§  1.1502-20.  Notice  2002-11  announced 
that,  because  of  the  interrelationship  in 
the  operation  of  all  of  the  loss 
disallowance  factors  of  §  1.1502-20,  the 
IRS  and  Treasury  Department  had 
decided  that  new  rules  governing  loss 
disallowance  on  sales  of  subsidiary 
stock  by  members  of  consolidated 
groups  should  be  implemented. 

On  March  7,  2002,  the  IRS  and 
Treasury  Department  filed  with  the 
Federal  Register  temporary  regulations 
under  sections  337(d)  and  1502 
governing  the  determination  of  a 
consolidated  group's  allowable  stock 
loss  on  a  disposition  of  subsidiary 
member  stock.  Those  regulations 
included  §  1.337(d)-2T.  which  generally 
allows  a  loss  on  the  disposition  of 
subsidiary  member  stock  only  to  the 
extent  that  a  taxpayer  can  establish  that 
the  stock  loss  is  not  attributable  to  the 
recognition  of  built-in  gain.  Section 
1.337(d)-2T  does  not  disallow  stock  loss 
that  reflects  loss  carryforwards,  deferred 
deductions,  or  built-in  asset  losses  of 
the  subsidiary  member. 


Concurrentlv  with  the  filing  of 
§  1.337(d)-2T  with  the  Federal  Register. 

the  IRS  and  Treasurv  Department  issued 
Notice  2002-18  (2002-12  I.R.B.  644). 
which  stated  that  regulations  would  be 
promulgated  that  wouJ'd  defer  or 
otherwise  limit  the  utilization  of  a  loss 
on  stock  (or  another  asset  that  reflects 
the  basis  of  stock)  in  transactions  that 
facilitate  the  group's  utilization  of  a 
single  economic  loss  more  than  once. 
Notice  2002-18  is  based  on  the 
principle  that  a  consolidated  group 
shoulcl  not  be  able  to  obtain  more  than 
one  tax  benefit  from  a  single  economic 
loss.  See  Charles  llfeld  Co.  v. 
Hernandez.  292  U.S.  62  (1934) 
(disallowing  a  worthless  stock 
deduction  recognized  on  a  liquidation 
of  a  subsidiary  member  bcK:ause  the 
group  had  already  obtained  the  tax 
benefit  from  the  operating  losses  that 
gave  rise  to  the  deduction).  The  Notice 
stated  that  the  regulations  would  apply 
to  dispositions  cjccurring  on  or  after 
March  7.  2002. 

Explanation  of  Provisions 

These  proposed  regulations  reflect  the 
principle  set  forth  in  Notice  2002-18 
that  a  consolidated  group  should  not  be 
able  to  obtain  more  than  one  tax  benefit 
from  a  single  economic  loss.  The 
proposed  regulations  consist  primarily 
of  two  rules:  a  basis  redetermination 
rule  and  a  loss  suspension  rule.  The 
proposed  regulations  also  inc;lude  a 
basis  reduction  rule  to  address  c^ertain 
cases  not  within  the  scope  of  the  loss 
suspension  rule.  Finally,  the  proposed 
regulations  include  c:ertain  anti- 
avoidance  rules  to  address  certain 
transactions  designed  to  avoid  the 
application  of  the  basis  redetermination 
and  loss  suspension  rules. 

The  rules  in  these  proposed 
regulations  are  intended  to  address  at 
leas'  two  tvpc!s  of  transactions  that  may 
allow  a  grcmp  to  obtain  more  than  one 
tax  benefit  from  a  single  ec:onomic:  loss. 
In  the  first  type  of  transaction,  a  group 
absorbs  an  inside  loss  [e.g..  a  loss 
carrvforward.  a  deferred  deduction,  or  a 
loss  inherent  in  an  asset)  of  a  subsidiary 
member  and  then  a  member  of  the  group 
rc^cognizes  a  loss  on  a  disposition  of 
stock  of  that  subsidiary  membc>r  that  is 
duplicative  of  the  inside  loss.  For 
example,  assume  that  in  Year  1.  P.  a 
member  of  a  group,  forms  S  with  a 
contribution  of  380  in  exchange  for  80 
shares  of  common  stock  of  S 
(representing  all  of  the  outstanding 
stock  of  S).  In  Year  2,  P  contributes 
Assent  A  with  a  basis  of  S70  and  a  value 
of  S20  to  S  in  exchange  for  an  additional 
20  shares  of  S  common  stoc:k.  In  Year 
3,  S  sells  Asset  A  and  recognizes  a  S50 
loss,  which  offsets  income  of  P  on  the 


group's  return.  Under  the  investment 
adjustment  rules  of  §  1.1502-32.  P's 
basis  in  each  share  of  S  c;ommon  stock 
it  holds  is  reduced  by  a  })ro  rata  share 
of  the  550  loss,  with  the  result  that  the 
shares  acquired  in  Year  1  have  a  basis 
of  S40  anci  the  shares  acquired  in  Year 
2  have  a  basis  of  S60.  In  Year  4.  P  sells 
the  shares  acquirc^d  in  '^'ear  2  for  520 
and  recognizes  a  S40  loss,  which  offsets 
income  of  P  on  thegroup's  return.  In 
this  transaction,  the  group  has  obtained 
a  total  of  590  tax  benefit  from  the  single 
550  loss. 

Altcirnatively.  assume  that,  in  Yc^ar  1. 
P  forms  S  with  a  contribution  of  SlOO 
in  exchange  for  all  id  the  c.cmimon  stoc  k 
of  S.  In  Year  2.  P  contributes  Asset  A 
with  a  basis  of  550  and  a  value  of  520 
to  S  in  exchange  for  all  of  the  preferred 
stock  of  S.  In  Year  3.  S  sells  Ass(>t  A  and 
recognizes  a  530  loss,  which  offsets 
income  of  P  on  the  group's  return. 
Under  the  investment  adjustment  rules 
of  <s  1.1502-32.  P's  basis  in  each  share 
of  S  common  stoc:k  it  holds  is  n^duced 
bv  a  pro  rata  share  oi  the  530  loss.  P's 
basis  in  its  preferred  shares,  however,  is 
not  reduceci.  In  Year  4,  P  sells  the 
preferred  stock  of  S  for  520  and 
recognizes  a  530  loss,  which  offsets 
inc;ome  of  P  on  the  group's  return.  In 
this  transaction,  the  group  has  obtained 
a  560  tax  benefit  from  the  single  S30 
economic:  loss  in  Asset  A. 

Although,  in  both  cases,  a  taxable 
dispcjsition  of  the  S  common  stoc;k 
ac:quired  in  Year  1  would  cdlset  the 
excess  tax  beneht.  the  group  has  various 
non-taxable  alternatives  by  which  to 
ensure!  that  the  excess  tax  benefit  is  not 
reduc:ed,  including  retention  of  the 
rcMnaining  shares  oi  S  or  the  liquidation 
of  S  in  a  transac:tion  desc:rihiHi  m  sciction 

332. 

In  the  sec:ond  tvpc  ol  transai  tion.  a 
member  of  the  group  rei ngnizes  a  loss 
on  a  disposition  id  subsidiary  member 
stock  that  is  duplicative  of  an  inside 
loss  of  the  subsidiary  member,  the 
subsidiary  remains  a  member  of  the 
group,  and  the  group  subsecjuently 
recognizes  the  inside  loss  oi  that 
subsidiarv  member.  For  exam|)le. 
assume  that  in  'I'ear  1.  P  forms  S  with 
a  c:ontribution  of  580  in  e.\c  hange  lor  Hi) 
shares  of  the  common  stock  of  S.  In  Year 
2,  P  contributes  Asset  A  with  a  basis  of 
550  and  a  value  of  520  to  S  in  exchange 
for  an  additional  20  shares  oi  S  common 
stock.  In  \'edv  3,  P  sells  the  20  shares  oi 
S  c.ommon  .slock  that  it  ac:quired  in  "^'ear 
2  for  520  and  rec:ognizes  a  530  loss. 
which  offsets  inc:ome  oi  P  on  the  group  > 
return.  The  sale  of  the  20  shares  of  S 
common  stock  does  not  result  in  the 
deconsolidaticm  of  S.  In  ^'ear  4.  S  sells 
Asset  A  and  lecognizes  a  530  loss, 
which  also  offsets  inc:omc  oi  P  on  the 
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group's  rt'tiirii    In  this  transaction,  the 
group  has  obtained  the  use  of  two  los.scs 
from  the  single  economic  loss  in  Asset 
A.  Again,  although  a  taxable  disposition 
by  P  of  its  remaining  S  common  stock 
would  offset  the  tax  benefit  of  one  of  the 
losst!s.  the  group  has  various  non- 
taxable alternatives  by  which  to  ensure 
that  the  excess  tax  benefit  is  not 
reduced,  including  retention  of  the 
remaining  shares  of  8  or  the  liquidation 
of  S  in  a  transaction  dest  ribed  in  sei  tion 
332 

A   Basis  Redetermination  Rule 

The  investment  adjustment  rules  of 
§  1.1502- <2  are  premised  on  certain 
assumptions  regarding  the  sharehoklers' 
interests  in  the  subsidiary.  One 
assumption  is  that  the  subsidiary's 
losses  are  borne  by  the  holders  of  the 
common  stock  before  the  holders  of  the 
preferred  stock.  Another  assumption  is 
that  each  share  within  a  class  is  entitled 
to  an  equal  portion  of  the  subsidiarv's 
items  of  income  and  gain.  and.  in  the 
case  of  common  stock,  of  deduction  and 
loss.  The  investment  adjustment  rules, 
therefore,  generally  alk)cate  basis 
adjustments  without  regard  to 
differences  in  members'  bases  m  their 
shares  of  the  stock  of  the  subsidiary 
member  and  without  regard  to  whether 
a  basis  ad|ustment  reflects  an  item  of 
income,  gain,  deduction,  or  loss  that 
was  built-in  with  respect  to  contributed 
property.  These  assumptions  can  give 
rise  to  the  results  illustrated  in  the 
transactions  described  above 

The  basis  redetermination  rule 
attempts  to  mitigate  the  effe(  t  of  the 
assumptions  underlying  thi'  iinestmeiit 
adjustment  rules  by  reversing  certain 
investment  adjustments  to  take  into 
account  the  source  uf  certain  items  of 
deduction  and  loss,  in  addition,  where 
the  subsidiarv  member  remains  a 
member  of  the  group,  the  basis 
redetermination  rule  e{|ualizes 
members'  bases  in  subsidiary  slock  sue  h 
that  the  loss  suspension  rule,  described 
below,  need  not  include  inordinatelv 
complex  rules  to  address  the  method  by 
which  inside  losses  reduce  stock  basis 
under  <^  1  1502-32. 

The  proposed  regulations  require  the 
redetermination  of  the  basis  of 
subsidiary  member  stock  held  bv 
members  of  the  group  immediatelv 
before  a  disposition  or  deconsolidation 
of  a  share  of  subsidiary  member  stock 
when  the  basis  of  such  stock  exceeds  its 
\alue  The  rule  applies  differentiv  when 
the  subsuliary  remains  a  member  of  the 
group  after  its  stock  is  disposed  of  or 
decijnsolidated  from  when  the 
subsidiary  does  not  remain  a  member  of 
the  group 


It  a  sut)sidi,irv  remains  a  member  of 
the  group,  the  basis  redetermination 
rule  requires  that  all  members  of  the 
grt)up  aggregate  their  bases  in  all  shares 
of  the  subsidiarv  member.  That  basis  is 
then  allo(  .ited  first  to  the  shares  of  the 
subsidiar)  member's  preferred  stoi:k 
that  are  owned  by  the  members  of  the 
group  in  proportion  to.  but  not  in  excess 
of.  their  \  alue  on  the  date  of  the 
disposition  or  deconsolid.ition.  After  the 
allocatiem  of  the  aggregated  basis  to  all 
shares  of  the  preferred  stock  of  the 
subsidiarv  member  held  by  members  of 
the  group.  <niv  remaining  basis  is 
allocated  among  all  common  shares  of 
subsidiar\  member  stock  held  by 
members  of  the  group  in  proportion  to 
their  value  on  the  date  of  the  disposition 
or  deconsolidation.  This  rule  realloc:ates 
past  adjustments  to  reflttct  an  economic 
allo(  ation  of  the  built-in  items  of 
deduction  and  loss  with  respect  to 
contributed  property.  The  rule  also 
reallocates  stock  basis  that  arose  from 
capital  contributions  of  property  and 
stock  basis  that  arose  as  a  result  of 
jiositivc!  invc^stment  adjustments.  The 
re.illocation  of  basis  obviates  the  need 
liir  (  omplex  rules  addressing  basis 
dd|ustments  resulting  from  an  inside 
loss  that  was  reflected  in  a  stock  loss 
th.it  is  suspended  pursuant  to  the  loss 
suspension  rule  described  below. 

If  the  subsidiary  is  no  longer  a 
member  of  the  group  immediatelv  after 
the  liisjiosition  or  deconsolidation  of  its 
stuck,  the  basis  redetermination  rule 
requires  a  reallocatirm  of  a  certain 
amount  of  the  basis  of  the  stock  of  the 
subsi(iiar\  member  owned  by  group 
members.  In  particular,  the;  amount  of 
basis  subject  to  reallocation  is  t^qual  to 
the  lesser  of  ( 1)  the  loss  inherent  in  the 
stock  disposed  of  or  d(u;onsolidated, 
and  (2)  the  subsiciiary  member's  items  of 
deductiim  and  loss  that  were  taken  into 
account  in  ( (imputing  the  adjustmimt  to 
the  basis  of  <uw  share  of  stock  of  the 
subsidiarv  member,  other  than  the 
shares  disposcnl  of  or  deconsolidated, 
during  the  time  such  subsidiarv  member 
was  a  member  of  the  group.  However, 
only  those  items  of  deduction  and  loss 
that  are  attributable  lo  formerly 
unrecognized  (jr  unabsorbed  items 
reflected  in  the  basis  of  the  subsidiarv* 
member  stock  disposed  of  or 
deconsolidated  are  included  in  the 
( omput.ition  of  the  amount  of  basis 
subject  to  reallocation.  For  example,  if 
a  share  of  stock  has  a  basis  in  excess  of 
value  be(  ause  the  stock  was  acquired  in 
exchange  for  a  built-in  loss  asset,  the 
stock's  basis  reflects  that  unreccjgnized 
loss.  If  that  loss  is  later  recognized,  the 
b.isis  adjustment  resulting  from  that 
recognition  is  an  item  of  loss 


attributable  to  a  formerly  unrecognized 
item  reflectt'd  in  the  basis  of  suc:h  stock. 
The  proposed  regulations  contain  a 
presumption  that  all  items  of  deducticm 
and  loss  included  in  the  computation  of 
prior  investment  adjustments  to  the 
basis  of  members'  shares  of  the 
subsidiary  member  are  attributable  to 
the  recognition  and  absorption  of  a 
dcnluction  or  loss  reflected  in  the  basis 
of  the  shares  that  are  disposed  of  or 
deconsolidated.  The  regulations  do. 
however,  permit  groups  to  establish  that 
particular  items  of  deduction  and  loss 
are  not  reflected  in  the  basis  of  the 
shares  ciisposed  of  or  dec:onsolidated, 
and.  therefore,  are  not  reallocated  to 
other  shares. 

If  the  subsidiary  is  no  longer  a 
member  of  the  group  immediately  after 
the  disposition  or  deconsolidation  of  its 
stock,  the  basis  in  the  shares  of 
subsidiary  member  stock  disposed  of  or 
deconsolidated  is  reduced  by  the 
amount  of  basis  subject  to  reallocation. 
Then,  to  the  extent  of  the  amount  of 
basis  subject  to  reallocation,  the  basis  of 
all  preferred  shares  of  stock  of  the 
subsidiary  member  that  are  held  by 
members  of  the  group  immediately  after 
the  disposition  or  deconsolidation  is 
increased  such  that  the  basis  of  each 
such  share  equals,  but  does  not  exceed, 
its  value  immediately  before  the 
disposition  or  dec;onsolidation.  Finally, 
to  the  extent  that  the  amount  of  basis 
subject  to  reallocation  does  not  increase 
the  basis  of  such  preferred  shares  of  the 
subsidiarv  member,  such  amount 
increas(>s  the  basis  of  all  common  shares 
of  stock  of  the  subsidiary  member  held 
by  members  of  the  group  immediately 
after  the  disposition  or  deconsolidation 
in  a  manner  that,  to  the  greatest  extent 
possible,  causes  the  ratio  of  the  basis  to 
the  value  of  each  such  share  to  be  the 
same. 

Th(^  basis  redetermination  rule  does 
not  apply  if  the  group  disposes  of  all  its 
stock  of  the  subsidiary  member  within 
a  single  taxablt>  year,  in  one  or  more 
fully  taxable  transactions,  or  is  allowed 
a  worthless  stock  deduction  with 
respect  to  all  of  the  subsidiary  member 
stock  ownc^d  by  the  members.  L'nder 
those  circumstances,  if  a  second  tax 
benefit  has  been  derived  from  an 
economic  loss,  the  second  tax  benefit 
will  be  recaptured  in  the  taxable  year  in 
which  it  was  obtained. 

The  proposed  regulations  also  include 
a  look-through  rule  that  applies  the 
basis  redetermination  rule  to  stock  of 
lower-tier  subsidiary  members  when 
there  is  a  disposition  or  deconsolidation 
of  stock  of  a  higher-tier  member.  In 
addition,  the  proposed  regulations 
provide  that  basis  adjustments  made 
pursuant  to  the  basis  redetermination 
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rule  result  in  basis  adjustments  to 
higher-tier  member  stock. 

While  the  basis  redetermination  rule 
may  prevent  the  recognition  of  a  current 
loss  on  a  particular  share  of  subsidiarv' 
member  stock,  it  does  not  prevent  a 
group  from  obtaining  a  benefit  from  its 
investment  in  the  subsidiary  member. 
The  basis  redetermination  rule  affects 
only  the  timing  of  the  group's  loss  and, 
in  so  doing,  prevents  the  group  from 
inappropriately  duplicating  a  single 
economic  loss. 

B.  Loss  Suspension  Rule 

The  loss  suspension  rule  prevents 
duplication  of  an  economic  loss  by 
effectively  disallowing  a  stock  loss  if  the 
economic  loss  giving  rise  to  that  stock 
loss  is  later  reflected  on  the  group's 
return  as  in  the  second  type  of 
transaction  described  above. 

1,  Suspension  of  Stock  Loss 

Under  the  loss  suspension  rule,  if, 
after  application  of  the  basis 
redetermination  rule,  a  member  of  a 
consolidated  group  recognizes  a  loss  on 
the  disposition  of  stock  of  a  subsidiary 
member  of  the  same  group,  and  the 
subsidiary  member  is  a  member  of  the 
same  group  immediately  after  the 
disposition,  Uien  the  selling  member's 
stock  loss  is  suspended  to  the  extent  of 
the  duplicated  loss  with  respect  to  such 
stock.  The  proposed  regulations  also 
include  a  specied  rule  that  applies  the 
loss  suspension  rule  in  cases  of  a 
disposition  of  stock  of  a  subsidiary 
member  that  leaves  the  group  where  the 
subsidiary  owns  stock  of  another 
subsidiary  that  remains  a  member  of  the 
group.  In  addition,  the  proposed 
regulations  include  a  substitute  asset 
rule  that  suspends  a  member's  loss 
recognized  on  a  disposition  of  an  asset 
other  than  stock  of  a  subsidiary  member 
where  such  member's  basis  in  the  asset 
disposed  of  was  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  basis  of  stock  of  a 
subsidiary  member  with  respect  to 
which  there  was  a  duplicated  loss,  and 
immediately  after  the  disposition,  the 
subsidiary  member  is  a  member  of  such 
group. 

The  amount  of  duplicated  loss  is  the 
excess  of  (1)  the  sum  of  the  aggregate 
basis  of  the  subsidiary  member's  assets 
(excluding  stock  in  other  subsidiary 
members  of  the  group),  the  subsidiary 
member's  losses  that  are  carried  to  its 
first  taxable  year  after  the  disposition, 
and  the  subsidiary  member's  deductions 
that  have  been  recognized  but  deferred 
under  another  provision,  over  (2)  the 
sum  of  the  value  of  stock  of  the 
subsidiary  member  and  the  subsidiary 
member's  liabilities  that  have  been 


taken  into  account  for  tax  purposes. 
Each  of  these  items  in  the  computation 
(except  stock  value)  includes  the 
subsidiary  member's  allocable  share  of 
the  same  items  of  any  lower-tier 
subsidiary'.  This  definition  of  duplicated 
loss  is  substantially  identical  to  the  one 
in  former  §  1.1502-20.  except  that 
securities  of  other  members  of  the  group 
are  not  excluded  from  the  computation 
of  the  subsidiary's  aggregate  asset  basis. 
The  application  ofthe  loss  suspension 
rule  can  be  illustrated  as  follows. 
Assume  P,  the  common  parent  of  a 
consolidated  group,  forms  S  in  Year  1 
by  contributing  $100  to  S  in  exchange 
for  all  10  shares  of  S's  outstanding 
stock.  Immediately  after  the 
contribution,  S  purchases  a  building  for 
SIOO.  In  Year  2,  the  value  of  the 
building  declines  to  SlO.  At  the  end  of 
Year  2.  P  sells  one  share  of  S  stock  for 
$1  and  recognizes  a  $9  loss.  (Because 
the  basis  of  P's  shares  of  S  stock  is 
uniform  at  the  time  of  the  disposition, 
the  basis  redetermination  rule  does  not 
alter  P's  basis  in  the  share  sold.) 
Immediately  after  the  sale,  S  is  still  a 
member  of  the  P  group  because  P 
continues  to  own  90%  of  the  S  stock. 
On  the  date  ofthe  stock  sale,  S's 
duplicated  loss  is  $90,  the  excess  of  its 
asset  basis  ($100)  over  the  value  ofthe 
assets  (deemed  to  be  equal  to  the 
aggregate  stock  value,  $10).  Ofthe  total 
duplicated  loss,  10%,  or  59.  is  allocable 
to  the  share  sold.  Thus,  under  the  loss 
suspension  rule  the  $9  stock  loss  is 
suspended. 

2.  Reduction  of  Suspended  Stock  Loss 

Because  a  suspended  stock  loss 
reflects  the  subsidiary  member's 
unrecognized  or  unabsorbed  deductions 
and  losses,  the  suspended  loss  is 
reduced,  with  the  result  that  it  will  not 
later  be  allowed,  as  the  subsidiary 
member's  deductions  and  losses  are 
taken  into  account  (i.e.,  absorbed)  in 
determining  the  group's  consolidated 
taxable  income  (or  loss).  The  reduction 
of  suspended  loss  is  appropriate 
because,  once  the  group  takes  the  inside 
loss  into  account  in  determining 
consolidated  taxable  income  (or  loss), 
the  group  should  not  be  able  to  take 
such  loss  (in  the  form  of  the  stock  loss 
or  otherwise)  into  account  again  in 
determining  consolidated  taxable 
income  or  loss.  Using  the  facts  of  the 
above  example,  assume  that,  in  Year  3, 
S  sells  its  building  for  $10  and 
recognizes  a  $90  loss.  The  P  group  uses 
the  entire  $90  loss  to  offset  income  of 
another  member  ofthe  group.  Under 
these  proposed  regulations,  the 
absorbed  loss  ($90)  reduces  the 
suspended  loss  amount  ($9).  but  not 
below  zero.  Thus,  P  will  benefit  from 


the  economic  loss  once  on  its  return,  no 
suspended  stock  loss  will  remain,  and 
P's  basis  in  its  remaining  S  stock  will  be 
reduced  bv  its  allocable  share  of  the  loss 
($81). 

The  proposed  regulations  generally 
presume  that  all  deductions  and  losses 
are  attributable  first  to  the  duplicated 
loss  that  gave  rise  to  a  suspendc?d  stock 
loss.  The  presumption,  however,  is 
rebuttable.  If  a  taxpayer  can  establish 
that  an  item  of  deduction  or  loss  was 
not  part  of  the  duplicated  loss  that  gave 
rise  to  a  suspended  stock  loss,  the 
taxpaver  will  not  be  required  to  reduce 
its  suspended  stock  loss.  To  illustrate, 
assume  that,  instead  of  selling  the 
building,  S  retained  the  building  and,  in 
Year  3,  earned  $50  which  it  then  used 
to  purchase  a  truck.  In  Year  4.  S  sells 
the  truck,  recognizing  a  $25  loss.  That 
loss  offsets  income  of  another  member 
of  the  P  group.  Assuming  that  P  and  S 
have  kept  adequate  records,  P  should  be 
able  to  establish  that  the  loss  on  the 
truck  was  not  reflected  in  the  stock  loss 
(because  it  was  attributable  to  an  asset 
that  was  acquired  after  the  disposition 
of  stock  that  gave  rise  to  the  suspended 
stock  loss).  In  that  case.  P  would  not  be 
required  to  reduce  its  suspended  stock 
loss.  The  IRS  and  Treasury  Department 
are  concerned  about,  and  specifically 
request  comments  regarding,  the 
administrability  aspects  of  this 
exception. 

3.  Allowance  of  Suspended  Stock  Loss 

The  proposed  regulations  provide  that 
any  suspended  stock  loss  remaining  at 
the  time  the  subsidiary  member  leaves 
the  group  is  allowed,  to  the  extent 
otherwise  allowable  under  applicable 
provisions  ofthe  Code  and  regulations 
thereunder.  The  loss  is  allowed  on  a 
return  filed  for  the  taxable  year  that 
includes  the  last  day  that  the  subsidiary' 
member  is  a  member  of  the  group.  Once 
the  subsidiary  member  is  no  longer  a 
member  ofthe  group,  the  group  will  not 
typically  be  able  to  use  the  subsidiary 
member's  deductions  or  losses  on  the 
group's  return.  Accordingly,  it  is 
appropriate  to  allow  any  suspended 
stock  loss  remaining  at  the  time  the 
subsidiary  member  leaves  the  group. 

The  proposed  regulations  also  provide 
that  any  suspended  stock  loss  remaining 
is  allowed  at  the  time  the  group  is 
allowed  a  worthless  stock  deduction 
with  respect  to  all  of  the  subsidiary 
member  stock  owned  by  members.  In 
such  cases,  the  basis  reduction  rule, 
described  below,  may  reduce  a 
worthless  stock  deduction  effectively  to 
prevent  anv  second  tax  benefit  that 
could  be  derived  from  the  economic  loss 
that  gave  rise  to  the  suspended  stock 
loss. 
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The  proposed  rf^guldtioiis  rtHjiiirt?  that 
in  order  fur  a  group  to  be  allowed  a  loss 
that  wa.s  recognized  on  the  disposition 
of  a  subsidiarv  member  and  that  was 
suspended,  th*'  group  must  tile  a 
statement  of  allowable  loss  with  the 
consolidated  return  for  the  ye.tr  in 
which  the  loss  is  allowable. 

C.  Application  of  the  Basts 
Hedptfrmination  and  Loss  Suspension 
Fhilrs  (ii'neralli 

Thi'  IRS  and  Treasury  Department  lin 
not  expert  that  the  basis 
retletermination  ami  the  loss  suspension 
rules  will  apply  frequently.  This 
expectation  is  based  (m  the  assumption 
that,  when  a  group  sf-eks  to  raise  capital, 
the  common  parent  will  t\[)icall\  issue 
stock  directly  or  sell  all  of  the  stock  ot 
a  subsidiary  member.  Alternatively. 
groups  sometimes  seek  tt)  raise  capital 
bv  creating  minority  interests  in  a 
subsidiary  member.  In  such  cases, 
however,  the  group  will  typically  cause 
the  subsidiary  member  to  issue  shares 
directh  to  the  nonmember  Thus,  the 
IKS  and  Treasury  Department  believe 
that  a  member's  sale  of  less  than  all  of 
the  stock  of  a  subsidiary  member  to  a 
nonmember.  which  ma\'  trigger 
ap[)licatioii  of  the  basis  redetermination 
and  loss  suspension  rules,  is  not  a 
common  transaction  in  the  absence  of 
tax  incentives. 

n  Basis  BeiliK  tinn  Bale 

The  loss  suspension  rule  apples  only 
if  there  has  been  a  disposition  of 
subsidiary  member  stock  and  the 
subsidiary  member  is  a  member  of  the 
group  immediately  after  the  disposition. 
The  Irs  and  Treasury  Department, 
however,  are  concerned  that  a  group 
may  obtain  morf?  than  one  tax  benefit 
from  a  single  econcjmic  loss  in  certain 
cases  in  which  a  group  member 
recognizes  a  loss  with  respect  to 
subsidiary  member  stock  and,  in 
connection  with  such  recognition  event, 
the  subsidiary  member  ceases  to  exist. 
For  example,  suppose  P  owns  all  of  the 
stock  of  S.  P's  basis  m  its  .S  stock  is  SlOO 
and  the  value  of  the  ,S  stock  is  SO 
because  S  is  insolvent  S  liquidates  into 
P   In  that  i:ase,  P  will  re( ngnize  a  loss 
of  SlOO  on  the  disposition  of  the  S 
stock.  Because  S  is  not  a  member  of  the 
P  group  immediately  after  the 
disposition  of  S  stock,  the  loss 
suspension  rule  will  not  apply.  The 
portion  of  the  group  s  consolidated  net 
operating  and  net  capital  loss 
carryforwards  attributable  to  S. 
however,  may  remain  with  the  P  group. 
Therefore,  to  that  extent,  any  loss  on  the 
stock  of  the  subsidiary  duplicates  those 
losses.  To  address  this  case,  these 
proposed  regulations  provide  that  if  a 


member  disposes  of  subsidiary  member 
stock  and  on  the  following  day  the 
subsidiarv  is  not  a  member  of  the  group 
and  does  not  have  a  separate  return 
year,  then  the  basis  of  the  subsidiary 
member  stock  is  reduced  to  the  extent 
of  the  consolidated  net  operating  loss 
,111(1  net  (  afiit.il  loss  carryforwards 
attribiitablf  to  siu  h  subsidiary  member, 
as  though  thev  were  absorbed 
immediately  prior  to  the  disposition. 

-Similarly,  where  the  subsidiary 
l>tTomes  worthless  under  the  standards 
of  *i  1.1502-H()(c).  the  group  may  be 
allowed  a  worthless  stock  loss  while 
consolidated  net  operating  and  net 
capital  loss  carryforwards  attributable  to 
the  worthless  subsidiar\'  member 
remain  unabsorbed   .Mthough  the 
subsidiar\  may  be  viewed  as  remaining 
in  the  grouj).  rather  than  relv  on  existing 
rules,  including  the  excess  loss  account 
recapture  rules,  to  prevent  the  possible 
duplication  of  the  unabsorbed  losses, 
these  proposed  regulations  provide  for  a 
negative  stock  basis  adjustment  similar 
to  that  described  above  in  such  cases. 

E.  Anti-avoidance  Rules 

The  IR.S  and  Treasury  Department  are 
concerned  that,  in  certain  cases. 
taxpa\ers  ma\  striu  ture  transactions  to 
a\  Old  thi!  applic;ati(Ui  of  the  basis 
redetermin.ition  and  loss  suspension 
rules  in  a  manner  that  is  not  c:onsistent 
with  the  purpose  of  the  proposed 
regul.itions  to  prevent  a  consolidated 
group  from  obtaining  more  than  ime  tax 
benefit  from  <i  single  ec:onomic  loss.  In 
partic  ular,  suppose  P  acipiires  HO  shares 
of  ,S  I  ommon  stock  in  exchange  for  SHO. 
In  a  later  year.  P  contributes  an  asset 
with  a  basis  of  S50  and  a  value  of  S20 
to  .S  m  excdiange  for  20  shares  of  S 
preferred  stock.  The  following  year,  S 
sells  the  contributed  asset,  recognizing  a 
loss  of  S30.  As  a  result  of  the  sale  of  the 
asset.  P's  basis  in  the  .S  common  stock 
is  reduced  by  S.JO  from  S80  to  S50.  In 
contemplation  of  the  sale  of  the  S 
preferred  stock.  P  contributes  the  80 
shares  of  S  common  stock  to  P.S,  a 
partnership,  in  a  transac:tic)n  desc:ribed 
in  section  721.  Because  P's  basis  in  the 
S  common  stock  does  not  exceed  the 
value  of  such  stof  k,  the  deconsolidation 
of  the  S  common  stock  does  not  trigger 
the  application  of  the  basis 
redetermination  rule.  In  the  same  year, 
but  after  the  c:ontribution  of  the  S 
common  stoc;k  to  P.S,  P  sells  the  .S 
preferred  stock,  recognizing  S30  of  loss. 
Absent  the  applic:ation  of  an  anti- 
avoidance  rule,  the  P  group  will  have 
obtained  more  than  one  tax  benefit  from 
the  single  economic  loss  inherent  in  the 
contributed  asset.  Accordingly,  the 
proposed  regulations  provide  that  if  a 
share  of  subsidiary'  member  stock  is 


deconsolidated  and  such 
dc^consolidation  is  with  a  view  to 
avoiding  application  of  the  basis 
redetermination  rule  prior  to  the 
disposition  of  loss  stock  of  the 
subsidiary  member,  then  the  basis 
redetermination  rule  will  apply 
immediately  prior  to  the 
dec:onsolidation. 

In  addition,  suppose  in  Year  1,  P 
forms  S  with  a  contribution  of  SlOO  in 
exchange  for  100  shares  of  c:ommcjn 
stock  of  S  which  at  that  time  represents 
all  of  the  outstanding  stock  of  S.  In  Year 
2.  P  contributes  20  shares  of  common 
stock  of  S  to  PS.  a  partnt^rship.  in  a 
transaction  described  in  section  721.  In 
Year  3.  P  contributes  an  asset  with  a 
basis  of  S50  and  a  value  of  S20  to  PS  in 
a  transaction  described  in  section  721. 
Also  in  Year  3.  PS  contributes  the  built- 
in  loss  asset  to  S  and  P  contributes  an 
additional  S80  to  S  in  transft^rs  to  which 
section  .151  applies.  In  Year  4.  S  sells 
the  built-in  loss  asset  for  S20. 
rec:ognizing  a  loss  of  S30.  The  P  group 
usi^s  that  loss  to  offset  inc:ome  of  P.  Also 
in  Year  4.  P  sells  its  entire  interest  in  PS 
for  $40.  recognizing  a  loss  of  S30.  or  PS 
sells  its  .S  stock  for  S20,  recognizing  a 
loss  of  S30.  In  cnther  case,  the;  P  group 
would  obtain  more  than  one  tax  benefit 
from  the  single  iH:onomic  loss  in  the 
c ontribiitc^d  asset.  Acc:ordingly,  the 
proposed  regulations  provide?  that  where 
a  member  of  a  c:onsolidated  group 
contributes  a  built-in  loss  asset  to  a 
partnership  or  a  deconsolidated 
corporation,  th.it  partnership  or 
deconsolidated  corporation 
subsequently  c:ontributes  the  built-in 
loss  asset  to  a  subsidiary  member  of  the 
group,  and  those  c:ontributions  are  with 
a  view  to  avoiding  the  application  of  the 
basis  rt'determination  rule  or  the  loss 
suspension  rule,  adjustments  must  be 
m.ide  to  prevent  the  consolidated  group 
from  obtaining  more  than  one  tax 
benefit  from  a  single  economic  loss  in 
the  case. 

The  IRS  and  Treasury  Department  are 
also  concerned  that  it  may  be  possible 
to  avoid  the  loss  suspension  rule  by 
disposing  of  a  sufficient  amount  of 
subsidiary  member  stock  to  cause  a 
deconsolidation  of  the  subsidiary 
member,  but  then  cmgage  in  a 
transaction  that  has  the  effect  of  re- 
importing to  the  group  losses  of  that 
subsidiary  member.  To  address  this 
concern,  the  proposed  regulations 
include  an  anti-avoidance  rule  that 
prevents  the  group  from  obtaining  the 
tax  benefit  of  the  re-imported  loss.  The 
rule  appli(!s  whenever  (1 )  a  group 
rec;ognizes  and  is  allowed  a  loss  on  the 
disposition  of  subsidiary  member  stock 
with  respc^ct  to  which  there  is  a 
duplicated  loss,  (2)  as  a  rc^sult  of  that 
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disposition  or  einother  disposition,  the 
subsidiary  member  leaves  the  group, 
and  (3)  within  ten  (10)  years  after  the 
date  the  subsidiary  member  leaves  the 
group,  a  loss  of  the  subsidiary  member 
is  re-imported  into  the  group.  A  loss  of 
a  subsidiary  may  be  re-imported  into  the 
group  when  the  subsidiary  member 
rejoins  the  group  at  a  time  when  it  has 
losses  or  deferred  deductions  that  it  had 
on  the  date  of  the  disposition  or  has 
losses  or  deferred  deductions  that  are 
attributable  to  built-in  loss  assets  held 
by  the  subsidiary  member  on  the  date  of 
the  disposition,  or  has  built-in  loss 
assets  that  were  built-in  loss  assets  of 
the  subsidiary  member  on  the  date  of 
the  disposition.  A  loss  of  a  subsidiary 
member  may  also  be  re-imported  into 
the  group  when  a  member  of  the  group 
succeeds  to  losses  or  deferred 
deductions  of  the  subsidiary  member 
that  were  losses  or  deferred  deductions 
of  the  subsidiary  member  on  the  date  of 
the  disposition,  or  losses  or  deferred 
deductions  that  are  attributable  to  assets 
that  were  built-in  loss  assets  of  the 
subsidiary  member  on  the  date  of  the 
disposition,  or  acquires  built-in  loss 
assets  that  were  built-in  loss  assets  of 
the  subsidiary  member  on  the  date  of 
the  disposition.  If  the  anti-avoidance 
rule  applies,  then  these  proposed 
regulations  generally  prohibit  the  use  of 
the  re-imported  item  of  deduction  or 
loss  to  offset  income  of  the  group. 

F.  Application  of  Anti-Abuse  Rules 

Finally,  the  proposed  regulations 
make  clear  that  the  proposed  rules  do 
not  preclude  the  application  of  anti- 
abuse  rules  of  the  Code  and  regulations 
thereunder,  including  to  a  transaction 
entered  into  to  invoke  the  basis 
redetermination  rule  to  avoid  the  effect 
of  any  other  provision  of  the  Code  or 
regulations. 

G.  Request  for  Comn^ents 

The  IRS  and  Treasury  Department  are 
considering  alternative  approaches  to 
the  basis  redetermination  rule  that 
would  mitigate  basis  disparities  in  stock 
of  a  subsidiary  member.  In  this  regard, 
the  IRS  and  Treasury  Department  are 
considering  an  approach  that  would 
adjust  the  bases  of  all  shares  of 
subsidiary  member  stock  held  by  group 
members  upon  cmy  acquisition  of 
subsidiary  member  stock.  Comments  are 
requested  regarding  the  appropriateness 
and  desirability  of  such  an  approach  as 
well  as  suggestions  for  alternative 
approaches. 

In  addition,  under  the  proposed 
regulations,  the  basis  redetermination 
and  loss  suspension  rules  apply  only  to 
certain  events  involving  stock  that  has 
a  basis  in  excess  of  value.  The  IRS  and 


Treasury  Department,  however,  are 
considering  the  appropriateness  and 
feasibility  of  a  rule  that  applies  the 
principles  of  the  basis  redetermination 
and  loss  suspension  rules  to  certain 
events  involving  stock  that  has  a  value 
in  excess  of  basis.  With  respect  to  the 
application  of  the  principles  of  the  loss 
suspension  rule  to  dispositions  of  stock 
that  has  a  value  in  excess  of  basis  and 
that  reflects  duplicated  gain,  a  rule 
might  require  taking  into  account  the 
stock  gain  upon  the  disposition  of  the 
stock  but  would  eliminate  gain 
recognized  on  the  disposition  of  assets 
that  had  a  built-in  gain  at  the  time  of  the 
stock  transaction.  The  IRS  and  Treasury 
Department  request  comments  on 
appropriate  and  administrable 
applications  of  the  principles  of  the 
basis  redetermination  and  loss 
suspension  rules  to  dispositions  and 
deconsolidations  of  stock  that  has  a 
built-in  gain. 

Finally,  as  an  alternative  or 
supplement  to  the  rule  providing  for 
basis  reduc:tion  for  unabsorbed  losses  in 
certain  cases  where  the  subsidiary 
member  ceases  to  exist  or  the  group  is 
allowed  a  worthless  stock  deduction 
with  respect  to  the  stock  of  such 
subsidiary  member,  the  IRS  and 
Treasury  Department  are  considering 
whether  it  would  be  more  appropriate  to 
restrict  the  losses  pursuant  to  the 
approach  set  forth  in  section 
382(g){4)(D).  Comments  are  requested 
regarding  whether  such  an  approach 
would  be  appropriate,  desirable  and 
administrable,  as  well  as  the  application 
of  such  an  approach  in  the  context  of 
consolidated  attributes. 

Proposed  Effective  Date 

These  regulations,  other  than  the  anti- 
avoidance  rule  that  relates  to  the  re- 
importing of  losses,  are  proposed  to 
apply  to  transactions  that  occur  on  or 
after  March  7,  2002.  but  only  if  such 
transactions  occur  during  a  taxable  year 
the  original  return  for  which  is  due 
(without  regard  to  extensions)  after  the 
date  these  regulations  are  published  as 
temporary  or  final  regulations  jn  the 
Federal  Register.  The  anti-avoidance 
rule  that  relates  to  the  re-importing  of 
loss  is  proposed  to  apply  to  losses  re- 
imported  as  a  result  of  an  event  that 
occurs  on  or  after  October  18,  2002,  that 
triggers  the  application  of  such  rule,  but 
only  if  such  event  occurs  during  a 
taxable  vear  the  original  return  for 
which  is  due  (without  regard  to 
extensions)  after  the  date  these 
regulations  are  published  as  temporary 
or  final  regulations  in  the  Federal 
Register. 


Special  Analyses 

ft  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  i28b(v  Therefore,  a 
regulatory  assessment  is  not  required   It 
is  hereby  certified  that  these  regulations 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  will  primarily 
affect  affiliated  groups  of  corporations, 
which  tend  to  be  larger  businesses. 
Moreover,  the  number  of  taxpayers 
affected  and  the  average'  burcien  are 
minimal.  It  has  also  bcH>n  determined 
that  section  553(b)  of  the  Administrative 
Procc^dure  Act  (5  U.S.('.  chapter  5)  does 
not  apply  to  these  regulations,  and 
because  these  regulations  do  not  impose 
a  collection  requirement  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  R)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
.section  7805(f)  of  the  Internal  Revenue 
Code,  this  notic:e  oi  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight  (8) 
c-.opies)  or  electronic:  cejinments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the-  proposed 
regulations  and  how  they  may  be  made 
easier  to  understand.  .A.11  comments  w  ill 
be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  schedule?d 
for  lanuary  15.  2003.  beginning  at  10 
a.m.  in  room  6718,  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NW..  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admittt^d  beycmd  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble. 

The  rules  of  2B  CFR  (i01.()01  (a)(3) 
apply  to  the  hearing.  Persons  who  w  ish 
to  present  oral  comments  must  submit 
written  or  elec:tronic  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
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the  timt'  tn  be  devoted  to  each  topic  (a 
signed  original  and  eight  (8)  copies)  by 
December  27,  2002.  A  period  of  10 
minutes  will  be  allotted  to  each  person 
for  making  comments.  An  agenda 
showing  the  scheduling  of  the  speakers 
vvdl  be  prepared  after  the  deadline  for 
receiving  outlines  has  passed.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Aimee  K.  Meacham  of  the 
Office  of  the  Associate  Chief  C.ounsel 
(Corporate).  IRS.  However,  other 
personnel  from  the  IR.S  and  Treasury 
Department  participated  in  their 
development 

List  of  Subjects  in  26  CFR  Part  I 

Income  taxes,  Reporting  and 
record  keeping  re(]uirements. 

Proposed  .Amendments  to  the 
Regulations 

.A(  cordingly.  26  CFR  part  1  is 
proposed  to  he  amended  as  follows: 

PART  1— INCOME  TAXES 

1.  The  authoritv  citation  for  part  1 
continues  tf>  read  in  part  as  follows: 

.Authority:  liO  II. S.C;.  7805  *    *    ' 

2.  Section  1.1502-32  is  amended  by: 

1.  Revising  paragraph  (a)(2). 

2.  .Adding  paragraphs  (b)(3)(iii)(C), 
(b)(3)(iii)(D).and(b](3)(vi). 

The  revision  and  additions  read  as 
follows: 

§1.1 502-32    Investment  adjustments. 

(a)*   *   * 

(2)  Applicatinn  of  other  milt's  of  law 
The  rules  of  this  section  are  in  addition 
to  other  rules  of  law.  See.  e.g..  section 
358  (basis  determinations  for 
distributees),  section  1016  (adjustments 
to  basis),  t)  1.1502-1  Kb)  (limitations  on 
the  use  of  losses).  §  1.1 502-19 
(treatment  of  excess  loss  accounts), 
4)  1.1502-31  (basis  after  a  group 
structure  change),  and  t*  1.1502-35 
(additional  rules  relating  to  stock  loss). 
F^'s  basis  in  S's  stock  must  not  be 
adjusted  under  this  section  and  other 
rules  of  law  in  <i  manner  that  has  the 
effect  of  duplicating  an  adjustment.  For 
example,  if  pursuant  to  §  1.1502- 
35(c)(3)  and  paragraph  (b)(3l(iii)(C)  of 
this  section  the  basis  in  stoc  k  is  reduced 
to  take  into  account  a  loss  suspended 
under  ^  1.1502-35(c)(l).  such  basis  shall 
not  be  further  reduced  to  take  into 
account  such  loss,  or  a  portion  of  sik  h 
loss,  if  anv.  that  is  later  allowed 
pursuant  to  §  1.1502-35(c)(5).  See  also 
paragraph  (h)(5)  of  this  section  for  basis 


reductions  ,i[jplicable  to  certain  former 
subsldi<lrie^ 

***** 

(b)  *  *  * 
(3)  *  *  * 
(iii)  *    •    * 

(C)  Loss  suspended  under  §  1 .1502- 
35lcl.  Anv  loss  suspended  pursuant  to 

§  1.1502-35(c)  is  treated  as  a  noncapital, 
nondeductible  expense  incurred  during 
the  tax  vear  that  includes  the  date  of  the 
disposition  to  which  such  section 
applies.  See  §1.1502-35(c)(3). 
Conse(juentlv.  the  basis  of  a  higher-tier 
member's  stiR:k  of  P  is  reduced  by  the 
suspended  loss  in  the  year  it  is 
suspended. 

(D)  Loss  disallowed  under  §  1.1502- 
331^)1  J II  111  I  .Am  loss  the  use  of  which 
is  disallowed  pursuant  to  ^  1.1502- 
35(g)(3)(iii)(A)  or  (B)  is  treated  as  a 
noncapital,  nondeductible  expense 
incurred  during  the  taxable  year  that 
includes  Iht;  date  on  w-hich  such  loss  is 
recognized.  .Anv  loss  the  use  of  which 
is  disallowed  pursuant  to  15  1.1502- 
35(g)(3)(iiil((;)  and  with  respect  to 
whii;h  no  waiver  described  in  paragraph 
(b)(4)  of  this  section  is  filed  is  treated  as 
a  nonciipital.  nondeductible  expense 
im  urred  during  the  tax.ible  year  that 
includes  the  dav  after  the  event 
described  in  «}  1.1502-35(g)(3)(iii)(C} 
that  gives  rise  to  the  application  of 
§1.1502-35(g)(3).  See  §1.1 502- 
35(g)(3)(iv). 

»  »  *  *  • 

(vi)  Special  rules  in  the  case  of  certain 
transactions  subject  to  ^  1  1502-35.  If  a 
member  of  a  group  disposes  of  a  share 
of  subsidiary  member  stock  or  a  share  of 
subsidiary  member  stock  is 
deconsolidated.  and.  at  the  time  of  such 
disposition  lir  deconsolidation,  the  basis 
of  such  share  exceeds  its  value,  all 
members  of  the  group  are  subject  to  the 
provisions  of  *5  1.1502-35,  which 
generally  require  a  redetermination  of 
members'  basis  in  all  shares  of 
subsidiary  stock. 

3  Section  1.1502-35  is  added  to  read 
as  follows: 

§1.1 502-35     Disposition  or 
deconsolidation  of  subsidiary  memt)er 
stock. 

(a)  Purpose.  The  jiurpose  of  this 
section  is  to  prevent  a  group  from 
obtaining  more  than  one  tax  benefit 
from  a  single  economic  loss.  The 
provisions  of  this  stH:tion  shall  be 
construed  in  a  manner  consistent  with 
that  purpose  and  in  a  manner  that 
reasonably  carries  out  that  purpose. 

(b)  liedeternunation  of  basis  on 
disposition  or  deconsolidation  of 
subsidiary  member  stock — (1 ) 
Application  Except  as  provided  in 
paragraph  (b)(4)  of  this  section,  this 


paragraph  (b)  applies  if  a  member  of  a 
consolidated  group  disposes  of  stock  of 
a  subsidiary  member  or  a  share  of 
subsidiary  member  stock  is 
deconsolidated,  and  such  disposed  of  or 
deconsolidated  stock  has  a  basis  that 
exceeds  it  value  immediately  prior  to 
such  disposition  or  deconsolidation.  If, 
immediately  after  such  disposition  or 
deconsolidation,  the  subsidiary  member 
remains  a  member  of  the  group,  then, 
immediately  before  such  disposition  or 
deconsolidation,  the  basis  in  each  share 
of  subsidiary  member  stock  owned  by 
each  member  of  the  group  shall  be 
redetermined  in  accordance  with  the 
provisions  of  paragraph  (b)(2)  of  this 
section.  If,  immediately  after  such 
disposition  or  deconsolidation,  the 
subsidiary  is  not  a  member  of  the  group, 
then  immediately  before  such 
disposition  or  deconsolidation,  the  basis 
in  each  share  of  subsidiary  member 
stock  owned  by  each  member  of  the 
group  shall  be  redetermined  in 
accordance  with  the  provisions  of 
paragraph  (b)(3)  of  this  section. 

(2)  Redetermination  of  subsidiary 
member  stock  basis  if  subsidiary 
member  remains  a  member  of  the  same 
c,roup.  If  the  subsidiary  member  the 
stock  of  which  is  disposed  of  or 
deconsolidated  remains  a  member  of  the 
group,  all  of  the  members'  basis  in  the 
shares  of  subsidiary  member  stock  shall 
be  aggregated.  Such  aggregated  basis 
shall  be  allocated  first  to  the  shares  of 
the  subsidiary  member's  preferred  stock 
that  are  owned  by  the  members  of  the 
group,  in  proportion  to.  but  not  in 
excess  of.  the  value  of  those  shares  on 
the  date  of  the  disposition  or 
deconsolidation  that  gave  rise  to  the 
application  of  this  paragraph  (b).  After 
allocation  of  the  aggregated  basis  to  all 
shares  of  the  preferred  stock  of  the 
subsidiary  member  held  by  members  of 
the  group,  any  remaining  basis  shall  be 
allocated  among  all  common  shares  of 
subsidiary  member  stock  held  by 
members  of  the  group  in  proportion  to 
tht!  value  of  such  shares  (m  the  date  of 
the  disposition  or  deconsolidation  that 
gave  rise  to  the  application  of  this 
paragraph  (b). 

(3)  Redetermination  of  subsidiary 
member  stock  basis  if  subsidiary 
member  does  not  remain  a  member  of 
the  group — (i)  Calculation  of 
Reallocable  Basis  Amount.  The 
reallocable  basis  amount  shall  equal  the 
lesser  of — 

(A)  The  amount  by  which  the  basis  of 
the  disposed  of  or  deconsolidated  stock 
exceeds  the  value  of  such  stock 
immediately  prior  to  the  disposition  or 
deconsolidation  that  gave  rise  to  the 
application  of  this  paragraph  (b):  and 
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(B)  The  total  of  the  subsidiary 
member's  (and  any  predecessor's)  items 
of  deduction  and  loss,  and  the 
subsidiary  member's  (and  any 
predecessor's)  allocable  share  of  items 
of  deduction  and  loss  of  all  lower-tier 
subsidiary  members,  that  were  taken 
into  accoimt  in  computing  the 
adjustment  to  the  basis  of  any  share  of 
stock  of  the  subsidiary  member  (and  any 
predecessor)  under  §  1.1502-32  other 
than  the  stock  of  the  subsidiary  member 
the  disposition  or  deconsolidation  of 
which  gave  rise  to  the  application  of 
this  paragraph  (b),  during  the  time  such 
subsidiary  member  (or  any  predecessor) 
was  a  member  of  the  group,  except  to 
the  extent  the  group  can  establish  that 
all  or  a  portion  of  such  items  would  not 
have  been  reflected  in  a  computation  of 
the  duplicated  loss  with  respect  to  the 
disposed  of  or  deconsolidated  stock  of 
the  subsidiary  member  (or  any 
predecessor)  at  any  time  prior  to  such 
disposition  or  deconsolidation. 

(ii)  Allocation  of  reallocable  basis 
amount.  If  the  subsidiary  member  the 
stock  of  which  is  disposed  of  or 
deconsolidated  does  not  remain  a 
member  of  the  group,  the  basis  in  the 
shares  of  subsidiary  member  stock  that 
were  disposed  of  or  deconsolidated 
shall  be  reduced  by  the  reallocable  basis 
amount.  Then,  to  the  extent  of  the 
reallocable  basis  amount,  the  basis  of  all 
the  preferred  shares  of  stock  of  the 
subsidiary  member  that  are  held  by 
members  of  the  group  irrmiediately  after 
the  disposition  or  deconsolidation  shall 
be  increased  such  that  the  basis  of  each 
such  share  shall  equal,  but  not  exceed, 
its  value  immediately  before  the 
disposition  or  deconsolidation.  If  the 
reallocable  basis  amount  is  not 
sufficient  to  increase  the  basis  of  each 
such  share  of  preferred  stock  to  its  value 
immediately  before  the  disposition  or 
deconsolidation,  the  basis  of  each  such 
share  shall  be  increased  in  a  manner 
that,  to  the  greatest  extent  possible, 
causes  the  ratio  of  the  basis  to  the  value 
of  each  such  share  to  be  the  same.  Then, 
to  the  extent  the  reallocable  basis 
amount  does  not  increase  the  basis  of 
shares  of  subsidiary  member  preferred 
stock  pursuant  to  the  second  sentence  of 
this  paragraph  (b)(3)(ii).  such  amount 
shall  increase  the  basis  of  all  common 
shares  of  subsidiary  member  stock  held 
by  members  of  the  group  immediately 
after  the  disposition  or  deconsolidation 
in  a  manner  that,  to  the  greatest  extent 
possible,  causes  the  ratio  of  the  basis  to 
the  value  of  each  such  other  share  to  be 
the  same. 

(4)  Exception  to  application  of 
redetermination  rules.  This  paragraph 
(b)  shall  not  apply  to  a  disposition  of 
subsidiary  member  stock  if,  within  the 


taxable  year  of  such  disposition,  in  one 
or  more  fully  taxable  transactions,  the 
group  disposes  of  its  entire  equity 
interest  in  the  subsidiary  member  or  is 
allowed  a  worthless  stock  loss  under 
section  165(g)  (taking  into  account  the 
provisions  of  §  1.1502-80(c))  with 
respect  to  all  of  the  subsidiary  member 
stock  owned  by  members. 

(5)  Special  rule  for  lower-tier 
subsidiaries.  If — 

(i)  A  member  of  a  consolidated  group 
disposes  of  stock  of  a  subsidiary 
member  of  the  same  group  or  a  share  of 
subsidiary  member  stock  is 
deconsolidated,  and,  immediately 
before  the  disposition  or 
deconsolidation,  the  member's  basis  in 
the  disposed  of  or  deconsolidated  share 
of  subsidiary  member  stock  exceeds  its 
value; 

(ii)  The  subsidiary  member  owns 
stock  of  another  subsidiary'  member  of 
the  same  group  and,  immediately  before 
the  disposition  or  deconsolidation,  the 
basis  of  some  or  all  of  such  stock 
exceeds  its  value;  and 

(iii)  Immediately  after  the  disposition 
or  deconsolidation,  another  member  of 
the  same  group  owns  stock  of  such  other 
subsidiary  member,  then  the  basis  in 
each  share  of  such  other  subsidiary 
member  shall  be  redetermined  pursuant 
to  this  paragraph  (b)  as  if  the  stock  of 
such  other  subsidiary  member  owned  by 
the  subsidiary  member  had  been 
disposed  of  or  deconsolidated.  This 
paragraph  (b)(5)  shall  not  apply  in  the 
case  of  a  disposition  of  subsidiary 
member  stock  if,  within  the  taxable  year 
of  the  disposition  of  subsidiary  member 
stock,  in  one  or  more  fully  taxable 
transactions,  the  group  disposes  of  its 
remaining  equity  interests  in  the  other 
subsidiary  member  or  is  allowed  a 
worthless  stock  loss  under  section 
165(g)  (taking  into  account  the 
provisions  of  §  1.1502-80(c))  with 
respect  to  such  other  subsidiary 
member.  These  same  principles  shall 
apply  to  stock  of  subsidiary  members  of 
the  same  group  that  are  owned  by  such 
other  subsidiary  member. 

(6)  Stock  basis  adjustments  for  higher- 
tier  stock.  The  basis  adjustments 
required  under  this  paragraph  (b)  result 
in  basis  adjustments  to  higher-tier 
member  stock.  The  adjustments  are 
applied  in  the  order  of  the  tiers,  from 
the  lowest  to  highest.  For  example,  if  a 
common  parent  owns  stock  of  a 
subsidiary  member  that  owns  stock  of  a 
lower-tier  subsidiary  member  and  the 
subsidiary  member  recognizes  a  loss  on 
the  disposition  of  a  portion  of  its  shares 
of  the  lower-tier  subsidiary  member 
stock,  the  common  parent  must  adjust 
its  basis  in  its  subsidiary  member  stock 
under  the  principles  of  §  1.1502-32  to 


reflect  the  adjustments  that  the 
subsidiary  member  must  make  to  its 
basis  in  its  stock  of  the  lower-tier 
subsidiary'  member. 

(7)  Ordering  rule.  The  rules  of  this 
paragraph  (b)  apply  after  the  rules  of 
§  1.1502-32  are  applied.  Paragraph 
(b)(5)  of  this  section  (and  any  resulting 
basis  adjustments  to  higher-tier  member 
stock  made  pursuant  to  paragraph  (b)(6) 
of  this  section)  applies  prior  to 
paragraph  {b)(2)  or  (b)(3)  of  this  section 
(and  any  resulting  basis  adjustments  to 
higher-tier  member  stock  made  pursuant 
to  paragraph  (b)(6)  of  this  section). 

(c)  Loss  suspension — (1)  General  rule. 
Any  loss  recognized  by  a  member  of  a 
consolidated  group  with  respect  to  the 
disposition  of  a  share  of  subsidiary' 
member  stock  shall  be  suspended  to  the 
extent  of  the  duplicated  loss  with 
respect  to  such  share  of  stock  if, 
immediately  after  the  disposition,  the 
subsidiary  is  a  member  of  the 
consolidated  group  of  which  it  was,a 
member  immediately  prior  to  the 
disposition  (or  any  successor  group). 

(2)  Special  rule  for  lower-tier 
subsidiaries.  This  paragraph  (c)(2) 
applies  if  neither  paragraph  (c)(1)  nor  (f) 
of  this  section  applies  to  a  member's 
disposition  of  a  share  of  stock  of  a 
subsidiary  member  (the  departing 
member),  a  loss  is  recognized  on  the 
disposition  of  such  share,  and  the 
departing  member  owns  stock  of  one  or 
more  other  subsidiary  members  (a 
remaining  member)  that  is  a  member  of 
such  group  immediately  after  the 
disposition.  In  that  case,  such  loss  shall 
be  suspended  to  the  extent  the 
duplicated  loss  with  respect  to  the 
departing  member  stock  disposed  of  is 
attributable  to  the  remaining  member  or 
members. 

(3)  Treatment  of  suspended  loss.  For 
purposes  of  the  rules  of  §  1.1502- 
32(b)(3)(iii).  any  loss  suspended 
pursuant  to  paragraph  (c)(1)  or  (c)(2)  of 
this  section  is  treated  as  a  noncapital, 
nondeductible  expense  of  the  member 
that  disposes  of  subsidiary  member 
stock  incurred  during  the  taxable  year 
that  includes  the  date  of  the  disposition 
of  stock  to  which  paragraph  (c)(1)  or 
(c)(2)  of  this  section  applies.  See 

§  1.1502-32(b)(3)(iii)(C).  Con.sequently. 
the  basis  of  a  higher-tier  member's  stock 
of  the  member  that  disposes  of 
subsidiary-  member  stock  is  reduced  by 
the  suspended  loss  in  the  year  it  is 
suspended. 

(4)  Reduction  of  suspended  loss — (i) 
General  rule.  The  amount  of  any  loss 
suspended  pursuant  to  paragraphs  (c)(1) 
and  (c)(2)  of  this  section  shall  be 
reduced,  but  not  below  zero,  by  the 
subsidiary  member's  (and  any 
successor's)  items  of  deduction  and  loss. 
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and  the  subsidiarv  member's  (and  any 
successor's)  allocable  share  of  items  of 
deduction  and  loss  of  ail  lower-tier 
subsidiary  members,  that  are  allocable 
to  the  period  beginning  on  the  date  of 
the  disposition  that  gave  rise  to  the 
suspended  loss  and  ending  on  the  day 
before  the  first  date  on  which  the 
subsidiarv  member  (or  any  successor)  is 
not  a  member  of  the  group  of  which  it 
was  a  member  immediately  prior  to  the 
disposition  (or  any  successor  group), 
and  that  are  taken  into  account  in 
determining  consolidated  taxable 
income  (or  loss)  of  such  group  for  any 
taxable  year  that  includes  any  date  on 
or  after  the  date  of  the  disposition  and 
before  the  first  date  on  which  the 
subsidiary  member  (or  any  successor)  is 
not  a  member  of  such  group.  The 
preceding  sentence  shall  not  apply  to 
items  of  deduction  and  loss  to  the  extent 
that  the  group  can  establish  that  all  or 
a  portion  of  such  items  was  not  reflected 
in  th«  computation  of  the  duplicated 
loss  with  respect  to  the  subsidiary 
member  stock  on  the  date  of  the 
disposition  of  such  stock. 

(ii)  Operating  rules — (A)  Year  in 
which  deduction  or  loss  is  taken  into 
account.  For  purposes  of  paragraph 
(c)(4)(i)  of  this  section,  a  subsidiary 
member's  (or  any  successor's) 
deductions  and  losses  are  treated  as 
taken  into  account  when  and  to  the 
extent  they  are  absorbed  by  the 
subsidiary  member  (or  any  successor)  or 
any  other  member.  To  the  extent  that 
the  subsidiary  member's  (or  anv 
successor's)  deduction  or  loss  is 
absorbed  in  the  year  it  arises  or  is 
carried  forward  and  absorbed  in  a 
subsequent  year  {e.g..  under  section  172, 
465.  or  1212),  the  deduction  is  treated 
as  taken  into  account  in  the  year  in 
which  it  is  absorbed.  To  the  extent  that 
a  subsidiary  member's  (or  any 
successor's)  deduction  or  loss  is  carried 
back  and  absorbed  in  a  prior  year 
(whether  consolidated  or  separate),  the 
deduction  or  loss  is  treated  as  taken  into 
account  in  the  year  in  which  it  arises 
and  not  in  the  year  in  which  it  is 
absorbed. 

(B)  Determination  of  items  that  are 
allocable  to  the  post-disposition,  pre- 
deconsolidation  period.  For  purposes  of 
paragraph  (c)(4)(i)  of  this  section,  the 
determination  of  whether  a  subsidiary 
member's  (or  any  successor's)  items  of 
deduction  and  loss  and  allocable  share 
of  items  of  deduction  and  loss  of  all 
lower-tier  subsidiary  members  are 
allocable  to  the  period  beginning  on  the 
date  of  the  disposition  of  subsidiarv 
stock  that  gave  rise  to  the  suspended 
loss  and  ending  on  the  day  before  the 
first  date  on  which  the  subsidiary 
member  (or  any  successor)  is  not  a 


member  of  the  consolidated  group  of 
which  it  was  a  member  immediately 
prior  to  the  disposition  (or  any 
successor  group)  is  determined  pursuant 
to  the  rules  of  §  1.1502-76(b)(2).  without 
regard  to  «i  1 . 1 502-76(b)(2)(ii)(D),  as  if 
the  subsidiary  member  ceased  to  be  a 
member  of  the  group  at  the  end  of  the 
day  before  the  disposition  and  filed 
separate  returns  for  the  period 
beginning  on  the  date  of  the  disposition 
and  ending  on  the  day  before  the  first 
date  on  which  it  is  not  a  member  of 
such  group. 

(5)  Allowable  loss — (i)  General  rule. 
To  the  extent  not  reduced  under 
paragraph  (c)(4)  of  this  section,  any  loss 
suspended  pursuant  to  paragraph  (c)(1) 
or  (c)(2)  of  this  section  shall  be  allowed, 
to  the  extent  otherwise  allowable  under 
applicable  provisions  of  the  Internal 
Revenue  Code  and  regulations 
thereunder,  (jn  a  return  filed  by  the 
group  of  which  the  subsidiary  was  a 
member  on  the  date  of  the  disposition 
of  subsidiary  stock  that  gave  rise  to  the 
suspended  loss  (or  any  successor  group) 
for  the  taxable  year  that  includes  the 
dav  before  the  first  date  on  which  the 
subsidiarv  (or  any  successor)  is  not  a 
member  of  such  group  or  the  date  the 
group  is  allowed  a  worthless  stock  loss 
under  section  165(g)  (taking  into 
account  the  provisions  of  §  1.1502- 
80(c))  with  respect  to  all  of  the 
subsidiary  member  stock  owned  by 
members. 

(ii)  No  tiering  up  of  certain 
adjustments  No  adjustments  shall  be 
made  to  a  member's  basis  of  stock  of  a 
subsidiary  member  (or  any  successor) 
for  a  suspended  loss  that  is  taken  into 
account  under  paragraph  (c)(5){i)  of  this 
section.  See  <?  1.1502-32(a)(2). 

(iii)  Statement  of  allowed  loss. 
Paragraph  (c)(5)(i)  of  this  section  applies 
only  if  the  separate  statement  required 
under  this  paragraph  (c)(5)(iii)  is  filed 
with,  or  as  part  of,  the  taxpayer's  return 
for  the  year  in  which  the  loss  is 
allowable.  The  statement  must  be 
entitled  "ALLOWED  LOSS  UNDER 
§  1.1502-35(c)(5)"  and  must  contain  the 
name  and  employer  identification 
number  of  the  subsidiary  the  stock  of 
which  gave  rise  to  the  loss. 

(6)  Special  rule  for  dispositions  of 
certain  carryover  basis  assets.  If — 

(i)  A  member  of  a  group  recognizes  a 
loss  on  the  disposition  of  an  asset  other 
than  stock  of  a  subsidiary  member; 

(ii)  Such  member's  basis  in  the  asset 
disposed  of  was  determined,  directly  or 
indirectly,  in  whole  or  in  part,  by 
reference  to  the  basis  of  stock  of  a 
subsidiary  member  and,  at  the  time  of 
the  determination  of  the  member's  basis 
in  the  assets  disposed  of.  there  was  a 


duplicated  loss  with  respect  such  stock 
of  the  subsidiary  member;  and 

(iii)  Immediately  after  the  disposition, 
the  subsidiary  member  is  a  member  of 
such  group,  then  such  loss  shall  be 
suspended  pursuant  to  the  principles  of 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  to  the  extent  of  the  duplicated 
loss  with  respect  to  such  stock  at  the 
time  of  the  determination  of  basis  of  the 
asset  disposed  of.  Principles  similar  to 
those  set  forth  in  paragraphs  (c)(3),  (4), 
and  (5)  of  this  section  shall  apply  to  a 
loss  suspended  pursuant  to  this 
paragraph  (c)(6). 

(7)  Coordination  with  loss  deferral, 
loss  disallowance,  and  other  rules — (i) 
In  general.  Loss  recognized  on  the 
disposition  of  subsidiary  member  stock 
or  another  asset  is  subject  to 
redetermination,  deferral,  or 
disallowance  under  other  applicable 
provisions  of  the  Internal  Revenue  Code 
and  regulations  thereunder,  including 
sections  267(f)  and  482.  Paragraphs 
(c)(1),  (c)(2),  and  (c)(6)  of  this  section  do 
not  apply  to  a  loss  that  is  disallowed 
under  any  other  provision.  If  loss  is 
deferred  under  any  other  provision, 
paragraphs  (c)(1).  (c)(2),  and  (c)(6)  of 
this  section  apply  when  the  loss  would 
otherwise  be  taken  into  account  under 
such  other  provision.  However,  if  an 
overriding  event  described  in  paragraph 
(c)(7)(ii)  of  this  section  occurs  before  the 
deferred  loss  is  taken  into  account, 
paragraphs  (c)(1),  (c)(2),  and  (c)(6)  of 
this  section  apply  to  the  loss 
immediately  before  the  event  occurs, 
even  though  the  loss  may  not  be  taken 
into  account  lontil  a  later  time. 

(ii)  Overriding  events.  For  purposes  of 
paragraph  (c)(7)(i)  of  this  section,  the 
following  are  overriding  events — 

(A)  The  stock  ceases  to  be  owmed  by 
a  member  of  the  consolidated  group; 

(B)  The  stock  is  canceled  or  redeemed 
(regardless  of  whether  it  is  retired  or 
held  as  treasury  stock);  or 

(C)  The  stock  is  treated  as  disposed  of 
under  §  1.1502-19(c)(l){ii)(B)  or 

(c)(l)(iii). 

(d)  Definitions — (1)  Disposition. 
Disposition  means  any  event  in  which 
gain  or  loss  is  recognized,  in  whole  or 
in  part. 

(2)  Deconsolidation.  Deconsolidation 
means  any  event  that  causes  a  share  of 
stock  of  a  subsidiary  member  that 
remains  outstanding  to  be  no  longer 
owned  by  a  member  of  any  consolidated 
group  of  which  the  subsidiary  is  also  a 
member. 

(3)  Value.  Value  means  fair  market 
value. 

(4)  Duplicated  loss — (i)  In  general. 
Duplicated  loss  is  determined 
immediately  after  a  disposition  and 
equals  the  excess,  if  any,  of — 
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(A)  The  sum  of— 

[1]  The  aggregate  adjusted  basis  of  the 
subsidiary  member's  assets  other  than 
any  stock  that  subsidiary  member  owns 
in  another  subsidiary  member;  and 

[2)  Any  losses  attributable  to  the 
subsidiary  member  and  carried  to  the 
subsidiary  member's  first  taxable  year 
following  the  disposition;  and 

(3)  Any  deductions  of  the  subsidiary 
member  that  have  been  recognized  but 
are  deferred  under  a  provision  of  the 
Internal  Revenue  Code  (such  as 
deductions  deferred  under  section  469); 
over 

(B)  The  sum  of— 

[1]  The  value  of  the  subsidiary 
member's  stock;  and 

[2)  Any  liabilities  of  the  subsidiary 
member  that  have  been  taken  account 
for  tax  purposes. 

(ii)  Special  rules.  (A)  The  amoimts 
determined  under  paragraph  {d)(4)(i)  of 
this  section  with  respect  to  a  subsidiary 
member  include  its  allocable  share  of 
corresponding  amovmts  with  respect  to 
all  lower-tier  subsidiary  members.  If  80 
percent  or  more  in  value  of  the  stock  of 
a  subsidiary  member  is  acquired  by 
purchase  in  a  single  transaction  (or  in  a 
series  of  related  transactions  diuing  any 
12-month  period),  the  value  of  the 
subsidiary  member's  stock  may  not 
exceed  the  purchase  price  of  the  stock 
divided  by  the  percentage  of  the  stock 
(by  value)  so  purchased.  For  this 
pvupose,  stock  is  acquired  by  piuchase 
if  the  transferee  is  not  related  to  the 
transferor  within  the  meaning  of 
sections  267(b)  and  707(b)(1).  using  the 
language  "10  percent"  instead  of  "50 
percent"  each  place  that  it  appears,  and 
the  transferee's  basis  in  the  stock  is 
determined  wholly  by  reference  to  the 
consideration  paid  for  such  stock. 

(B)  The  amounts  determined  under 
paragraph  (d)(4)(i)  of  this  section  are  not 
applied  more  than  once  to  suspend  a 
loss  imder  this  sectioti. 

(5)  Predecessor  and  Successor.  A 
predecessor  is  a  transferor  of  assets  to  a 
transferee  (the  successor)  in  a 
transaction — 

(i)  To  which  section  381(a)  applies; 

(ii)  In  which  substantially  all  of  the 
assets  of  the  transferor  are  transferred  to 
members  in  a  complete  liquidation; 

(iii)  In  which  the  successor's  basis  in 
assets  is  determined  (directly  or 
indirectly,  in  whole  or  in  part)  by 
reference  to  the  transferor's  basis  in 
such  assets,  but  the  transferee  is  a 
successor  only  with  respect  to  the  assets 
the  basis  of  which  is  so  determined;  or 

(iv)  Which  is  an  intercompany 
transaction,  but  only  with  respect  to 
assets  that  are  being  accounted  for  by 
the  transferor  in  a  prior  intercompany 
transaction. 


(6)  Successor  group.  A  surviving 
group  is  treated  as  a  successor  group  of 
a  consolidated  group  (the  terminating 
group)  that  ceases  to  exist  as  a  result 
of— 

(i)  The  acquisition  by  a  member  of 
another  consolidated  group  of  either  the 
assets  of  the  common  parent  of  the 
terminating  group  in  a  reorganization 
described  in  section  381(a)(2),  or  the 
stock  of  the  common  parent  of  the 
terminating  group;  or 

(ii)  The  application  of  the  principles 
of§1.1502-75(d)(2)or(3). 

(7)  Preferred  stock,  common  stock. 
Preferred  stock  and  common  stock  shall 
have  the  meanings  set  forth  in  §  1.1 502- 
32(d)(2)  and  (3),  respectively. 

(8)  Lower-tier.  A  subsidiary  member  is 
lower-tier  with  respect  to  a  member  if  or 
to  the  extent  investment  basis 
adjustments  under  §  1.1502-32  with 
respect  to  the  stock  of  the  former 
member  would  affect  investment  basis 
adjustments  with  respect  to  the  stock  of 
the  latter. 

(e)  Examples.  For  purposes  of  the 
examples  in  this  section,  unless 
otherwise  stated,  all  groups  file 
consolidated  returns  on  a  calendar-year 
basis,  the  facts  set  forth  the  only 
corporate  activity,  all  transactions  are 
between  uiuelated  persons,  and  tax 
liabilities  are  disregarded.  The 
principles  of  paragraphs  (a)  through  (d) 
of  this  section  are  illustrated  by  the 
following  examples: 

Example  J.  (i)  P  owns  100  percent  of  the 
common  stock  of  each  of  Si  and  S2.  Si  and 

52  each  have  only  one  class  of  stock 
outstanding.  P's  basis  in  the  stock  of  Si  is 
$100  and  in  the  stock  of  S2  is  $120.  P.  Si. 
and  S2  are  all  members  of  the  P  group.  Si 
and  S2  form  S3.  In  Year  1.  in  transfers  to 
which  section  351  applies,  Si  contributes 
$100  to  S3  in  exchange  for  all  of  the  common 
stock  of  S3  and  S2  contributes  an  asset  with 
a  basis  of  $50  and  a  value  of  $20  to  S3  in 
exchange  for  all  of  the  preferred  stock  of  S3. 

53  becomes  a  member  of  the  P  group.  In  Year 
3,  in  a  transaction  that  is  not  part  of  the  plan 
that  includes  the  formation  of  S3.  S2  sells  the 
preferred  stock  of  S3  for  $20.  Immediately 
after  the  sale.  S3  is  a  member  of  the  P  group. 

(ii)  Under  paragraph  (b)(1)  of  this  section, 
because  S2's  basis  in  the  preferred  stock  of 
S  exceeds  the  value  of  such  shares 
immediately  prior  to  the  sale  and  S  is  a 
member  of  the  P  group  immediately  after  the 
sale,  all  of  the  P  group  members'  bases  in  the 
stock  of  S3  is  redetermined  pursuant  to 
paragraph  (b)(2)  of  this  section.  Of  the  group 
members'  total  basis  of  $150  in  the  S3  stock. 
$20  is  allocated  to  the  preferred  stock,  the 
fair  market  value  of  the  preferred  stock  on  the 
date  of  the  sale,  and  $130  is  allocated  to  the 
common  stock.  S2's  sale  of  the  preferred 
stock  results  in  the  recognition  of  SO  of  gain/ 
loss.  Pursuant  to  paragraph  (b)(6)  of  this 
section,  the  redetermination  of  Si's  and  S2's 
bases  in  the  stock  of  S3  results  in 
adjustments  to  P's  basis  in  the  stock  of  Si 


and  S2.  In  particular.  P's  basis  in  the  stork 
of  Si  is  increased  by  $30  to  $130  and  its  basis 
in  the  stock  of  S2  is  decreased  by  S30  to  $90. 

Example  2.  (i)  P  owns  75  shares  of 
common  stock  of  S  each  with  a  basis  and 
value  equal  to  $1.  S  is  a  member  of  the  V 
group.  On  |anuar\-  Isl  of  ^'ear  1.  in  a  transfer 
to  which  section  351  applies.  P  contributes 
Asset  A.  which  has  a  basis  of  SlOO  and  value 
of  $25.  to  S  in  exchange  for  25  shares  of 
common  stock  of  S.  In  Year  1.  S  incurs  $40 
of  ordinary  operating  expenses  and  takes  a 
depreciation  deduction  in  the  amount  of  $10 
with  respect  to  Asset  A.  Those  deductions 
offset  income  of  P  in  Year  1.  Pursuant  to 
§  1.1502-32.  the  negative  investment 
adjustment  of  $50  with  respect  to  the  stock 
of  S  reduces  the  basis  of  each  share  of  S 
common  stock  by  $0  50.  Therefore.  P's 
original  75  shares  of  S  common  stock  each 
has  a  basis  of  $0.50  and  each  of  the  25  shares 
of  S  common  stock  that  P  acquired  in  Year 
1  has  a  basis  of  $3.50.  In  Year  3  in  a 
transaction  that  is  not  part  of  a  plan  that 
includes  the  Year  1  contribution.  P  sells  the 
25  shares  of  common  slock  it  acquired  in 
Year  1  for  $12.50.  As  a  result  of  that  sale,  S 
ceases  to  be  a  member  of  the  P  group. 

(ii)  Under  paragraph  (b)(1)  of  this  section, 
because  P's  basis  in  the  25  shares  of  common 
stock  it  acquired  in  Year  1  exceeds  its  value 
immediately  prior  to  the  sale  and  S  is  not  a 
member  of  the  P  group  immediately  after  the 
disposition.  P's  basis  in  its  shares  of  S 
common  stock  is  redetermined  pursuant  to 
paragraph  (b)(3)  of  this  section.  Pursuant  to 
paragraph  (b)(3)(i)  of  this  section,  the 
reallocable  basis  amount  is  $37.50  (the  lesser 
of  the  amount  by  which  P's  basis  in  the  S 
common  stock  sold  exceeds  the  value  of  such 
stock  immediately  prior  to  the  sale  ($87.50 
minus  $12.50.  or  $75)  and  the  aggregate 
amount  of  S's  items  of  deduction  and  loss 
that  were  previously  taken  into  account  in 
the  computation  of  the  adjustment  to  the 
basis  of  the  S  common  stock  other  than  the 
stock  disposed  of.  under  §  1.1502-32.  during 
the  time  that  S  was  a  member  of  the  P  group 
($37.50)).  P.  however,  may  be  able  to 
establish  that  $30  of  the  $37.50  of  items  of 
deduction  and  loss  taken  into  account  in 
computing  the  adjustment  to  the  basis  of  the 
S  common  stock  (other  than  the  S  c  ommon 
stock  disposed  of)  in  Year  1  was  not 
attributable  to  a  loss  that  was  already 
reflected  in  P's  basis  in  its  shares  of  S 
common  stock  disposed  of.  Assuming  that  P 
can  establish  this  fact,  pursuant  to  paragraph 
(b)(3)(i)  of  this  section,  the  reallocable  basis 
amount  would  be  $7.50.  In  that  ( ase,  P's 
basis  in  the  25  shares  of  S  common  stock  sold 
would  be  reduced  from  $87.50  to  $80 
pursuant  to  paragraph  (b)(3)(ii)  of  this 
section.  Accordingly.  P  would  ret  ognize  a 
loss  of  $67.50  on  the  sale  of  the  25  shares  of 
S  common  stock  for  $12.50.  In  addition,  the 
basis  of  each  remaining  share  of  S  common 
stock  would  be  increased  in  an  aggregate 
amount  of  $7,50  in  a  manner  that,  to  the 
greatest  extent  possible,  causes  the  ratio  of 
the  basis  to  the  vali     of  each  such  other 
share  to  be  equal.  I    this  case,  the  basis  of 
each  of  the  75  shai   s  of  S  common  sto(  k 
retained  would  be  .ucreased  by  $0.10  to 
$0.60. 

Example  .3.  (i)  In  Year  1 .  P  forms  S  by 
contributing  .Asset  A  with  a  basis  of  $90  and 
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a  value  of  SIO  in  exchange  for  one  ^hare  uf 
S  common  stock  (CSlI  in  j  transfer  to  which 
section  351  apphes  In  \  ears  1  and  t,  in 
successive  but  unrelated  transfers  to  which 
section  351  applies,  P  transfers  SlO  tu  .S  in 
exchange  for  one  share  of  S  rommon  stock. 
(CS2).  .\sset  B  with  a  basis  of  $2  and  a  value 
of  $10  in  exchange  for  one  share  of  S 
common  stotk  (CS3).  and  .Asset  C  with  a 
basis  of  SlOO  rind  a  value  of  SlO  in  exchange 
for  one  share  of  S  common  stock  l('S4)   in 
Year  4.  S  sells  Asset^.  recognizing  $80  of 
loss  that  is  used  to  offset  income  of  P 
recognized  during  Year  4,  As  a  result  of  the 
sale  of  Asset  C.  the  basis  of  each  of  P's  four 
shares  of  S  common  stock  is  reduced  by  $20. 
Therefore,  the  basis  of  CSl  is  S7()  (:S2  has 
an  excess  loss  account  of  SlO.  CSJ  has  an 
excess  loss  account  of  S18  CS4  has  a  tiasis 
of  $80.  In  Year  .i  in  a  transaction  that  is  not 
part  of  a  plan  that  includes  the  Year  1 
contribution.  P  sells  CSl  for  $10. 
Immediatelv  after  the  sale  of  CSl.  S  is  not  a 
member  of  the  P  group. 

(ii)  Lnder  paragraph  (b)(1)  of  this  section, 
because  P's  basis  in  CSl  exceeds  its  value 
immediately  prior  to  the  sale  and  S  is  not  a 
.ftffMAfmkT  of  the  P  group  immediatelv  after  the 
disposition.  Ps  basis  in  its  shares  of  S 
common  stock  is  redetermined  pursuant  to 
paragraph  (b)(3)  of  this  section  Pursuant  to 
paragraph  (b)(3)(i)  of  this  section,  the 
reallocable  basis  amount  is  $ft0  (the  lesser  of 
the  amount  bv  which  P's  basis  in  the  S 
common  stock  sold  exceeds  the  value  of  such 
stock  immediately  prior  to  the  sale  ($60)  and 
the  aggregate  amount  of  Ss  items  of 
deduction  and  loss  that  were  previously 
taken  into  account  in  the  computation  of  the 
adjustment  to  the  basis  of  the  S  common 
stock  other  than  the  stock  disposed  of,  under 
§  1  1502-32.  during  the  time  that  S  was  a 
member  of  the  P  group  ($60))   Pursuant  to 
paragraph  (b)(3)(iil  of  this  se(  tion.  P's  basis 
in  CSl  IS  reduced  from  $70  to  $10  On  the 
sale  of  CSl,  therefore,  P  recognizes  $0  gam/ 
loss  Then.  Ps  basis  in  the  remaining  S 
common  stock  is  increased  in  an  aggregate 
amount  of  $60  in  a  manner  that,  to  the 
greatest  extent  possible,  i  auses  the  ratio  of 
the  basis  to  the  value  of  each  such  share  to 
be  same  In  this  case.  $20  of  the  realloc  able 
basis  amount  is  allocated  to  CS2  and  $28  of 
the  reallcx.able  basis  amount  is  allocated  to 
CS3  so  as  to  increase  the  basis  of  such  shares 
to  $10.  the  basis  of  CSl   The  remaining  $12 
of  the  reallocable  basis  amount  is  allocated 
equallv  to  CS2  and  CS3  so  as  to  increase  the 
basis  of  each  such  share  from  SlO  to  $16 

Example  4  (i)  In  Year  1.  P  forms  S  with 
a  contribution  of  $80  in  exchange  for  80 
^hares  of  the  common  stock  of  S,  which  at 
mat  time  represents  all  of  the  outstanding 
stock  of  S  S  becomes  a  member  of  the  P 
group  In  Year  2.  P  contributes  Asset  A  with 
a  basis  of  $50  and  a  value  of  $20  in  exchange 
for  20  shares  of  the  common  stock  of  S  in  a 
transfer  to  which  section  351  applies  In  Year 
3.  in  a  transaction  that  is  not  part  of  the  plan 
that  includes  the  Year  2  contribution.  P  sells 
the  20  shares  of  the  common  stock  of  S  that 
it  acquired  in  Year  2  for  S20  M  that  time, 
S  has  $80  and  .Asset  .\.  the  basis  and  value 
of  which  have  not  changed   In  Year  4.  S  sells 
Asset  A  for  $20,  recognizing  a  $30  loss.  That 
$30  loss  is  used  on  the  P  group  return  to 


offset  income  of  P  In  Year  5.  P  sells  its 
remaining  S  c;ommon  stock  for  S80. 

(li)  I'ncier  paragraph  (b)(1)  of  this  section, 
because  P's  basis  in  the  common  stoc:k  sold 
exceeds  its  value  immediately  prior  to  the 
sale  and  S  is  a  member  of  the  P  group 
immediately  after  the  sale.  P's  basis  in  all  of 
the  stoc  k  of  S  is  redetermined  pursuant  to 
paragraph  (b)(2)  of  this  settion.  Of  P's  tota) 
basis  of  $130  in  the  S  common  stock,  a 
proportionate  amount  is  allocated  to  each  of 
the  100  shares  of  S  common  stock 
Acciordingly,  $26  is  allocated  to  the  common 
stock  of  S  that  is  sold  and  $104  is  allocated 
to  the  common  stock  of  S  that  is  retained.  On 
P's  sale  of  the  20  shares  of  the  common  stock 
of  S  for  $20.  P  rec  ognizes  a  loss  of  $6. 
Because  the  sale  of  the  20  shares  of  common 
stock  of  S  does  not  result  in  the 
deconsolidation  of  S.  under  paragraph  (c)(1) 
of  this  section,  that  loss  is  suspended  to  the 
extent  of  the  duplicated  loss  with  respect  to 
the  shares  sold   The  duplicated  loss  with 
respect  to  the  shares  sold  is  $6  Therefore,  the 
entire  $6  loss  is  suspended  Pursuant  to 
paragraph  |i  )I4I  of  this  section,  the  amount 
of  the  suspended  loss  is  reduced,  but  not 
below  zero,  bv  .Ss  items  of  deiiuc  tion  and 
loss  that  are  alloc  able  to  the  period  beginning 
on  the  date  of  the  Year  2  disposition  of  the 
S  stock  and  ending  on  the  day  before  the  first 
date  on  whic  h  S  is  not  a  member  of  the  P 
group  and  that  are  taken  into  account  in 
deterniiiiiiig  i  onsolidated  taxable  income  (or 
loss)  of  the  P  group  for  any  taxabfe  year  that 
incjudes  anv  date  on  or  after  the  date  of  the 
Year  2  disposition  and  before  the  first  date 
on  which  S  is  not  a  member  of  the  P  group, 
except  to  the  extent  the  P  group  can  establish 
that  all  or  a  portion  of  such  items  was  not 
included  in  the  calculation  of  the  duplicated 
loss  with  respect  to  the  shares  of  S  sold  on 
the  dale  of  the  Year  2  disposition  Because 
the  loss  reciignized  on  the  sale  of  Asset  A 
was  inc:luded  in  the  calculation  of  the 
duplicated  loss  with  respect  to  the  S  common 
stoc  k  sold  on  the  date  of  the  sale  and  is 
absorbed  bv  the  P  group,  the  suspended  loss 
IS  reduced  to  zero  pursuant  to  paragraph 
(c)(4)  of  this  se<:tion  Accordingly,  no  amount 
of  suspended  loss  is  allowed  under 
paragraph  (c)(5)  of  this  section.  Under 
§  1.1502-32,  P's  basis  in  its  S  stock  is 
reduced  by  $24  Accordingly,  such  basis  is 
reduced  from  $104  to  $80  P  recognizes  $0 
gain/ loss  on  the  Year  5  sale  of  its  remaining 
S  common  stock 

Example  5  (i)  The  facts  are  the  same  as  in 
Example  4.  except  that  instead  of  selling 
Asset  A  for  $20.  S  sells  Asset  A  for  $45. 
recognizing  a  $5  loss.  In  addition  in  Year  5. 
P  sells  its  remaining  S  common  stock  for 
$100 

(ii)  As  in  Example  4.  P  recognizes  a  loss 
of  $6  on  the  sale  of  the  20  shares  of  the 
common  stix:k  of  S  and  that  loss  is 
suspended  under  paragraph  (c)(1)  of  this 
section  Pursuant  to  paragraph  (c)(4)  of  this 
section,  assuming  the  P  group  cannot 
establish  that  only  a  portion  of  the  loss 
ret;ognized  on  the  sale  Asset  A  was  reflected 
in  the  computation  of  the  duplicated  loss 
with  respect  to  the  20  shares  of  S  common 
stock  sold,  the  amount  of  the  suspended  loss 
IS  reduced  by  the  $5  loss  recognized  on  the 
sale  of  Asset  A  to  $1.  Under  §  1.1502-32,  Ps 


basis  in  its  S  stock  is  reduced  by  $4  from 
$104  to  $100.  In  Year  5,  when  P  sells  its 
remaining  S  common  stock  for  $100.  if 
recognizes  $0  gain/loss.  Pursuant  to 
paragraph  (cO(5)  of  this  section,  the  remaining 
$1  of  the  suspended  loss  is  allowed  on  the 
P  group's  return  for  Year  5. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  S  does  not  sell  Asset 
A  prior  to  the  sale  of  its  remaining  S  common 
stock. 

(ii)  As  in  Example  4.  P  recognizes  a  loss 
of  $6  on  the  sale  of  the  20  shares  of  the 
common  stock  of  S  and  that  loss  is 
suspended  under  paragraph  (c)(1)  of  this 
section.  In  Year  5  when  P  sells  its  remaining 
S  common  stock  for  $80,  it  recognizes  a  loss 
of  $24.  Pursuant  to  paragraph  (c)(5)  of  this 
section,  for  the  year  that  includes  the  date  of 
the  deconsolidation  of  S,  the  suspended  loss 
attributable  to  its  Year  2  sale  of  S  common 
stock  is  allowed  to  the  extent  it  has  not  been 
reduced  pursuant  to  paragraph  (c)(4)  of  this 
section.  Because  S  had  no  items  of  loss  and 
deduction  that  are  allocable  to  the  period 
beginning  on  the  date  of  the  Year  2 
disposition  of  the  S  stock  and  ending  on  the 
dav  before  the  first  date  on  which  S  is  not 
a  member  of  the  of  the  P  group,  the 
suspended  loss  is  not  reduced  pursuant  to 
paragraph  (c)(4)  of  this  section.  Accordingly, 
pursuant  to  paragraph  (c)(5)  of  this  section, 
the  entire  $6  suspended  loss  is  allowed  on 
the  P  group's  return  for  Year  5. 

Example  7  (i)  In  Year  1.  P  forms  Si  with 
a  contribution  of  $200  in  exchange  for  all  of 
the  common  stock  of  Si,  which  represents  all 
of  the  outstanding  stock  of  Si.  In  the  same 
year.  Si  forms  S2  with  a  c:ontribution  of  $80 
in  exchange  for  80  shares  of  the  common 
stock  of  S2,  which  at  that  time  represents  all 
of  the  outstanding  stock  of  S2.  Si  and  S2 
become  members  of  the  P  group.  In  the  same 
year,  S2  purchases  Asset  A  for  $80.  In  Year 
2,  Si  contributes  Asset  B  with  a  basis  of  $50 
and  a  value  of  $20  in  exchange  for  20  shares 
of  the  common  stock  of  S2  in  a  transfer  to 
which  section  351  applies.  In  Year  3,  Si  sells 
the  20  shares  of  the  common  stock  of  S2  that 
it  acquired  in  Year  2  for  $20.  At  that  time, 
the  bases  and  values  of  Asset  A  and  Asset  B 
are  unchanged.  In  Year  4,  S2  sells  Asset  A 
for  $50,  rec  ognizing  a  $30  loss.  That  $30  loss 
is  used  on  the  P  group  return  to  offset  income 
of  P  In  Year  5,  Si  sells  its  remaining  52 
common  stock  for  $56. 

(ii)  Under  paragraph  (b)(1)  of  this  section, 
because  Sis  basis  in  the  S2  common  stock 
sold  exceeds  its  value  immediately  prior  to 
the  sale  and  S2  is  a  member  of  the  P  group 
immediately  after  the  sale.  Si's  basis  in  all 
of  the  stock  of  S2  is  redetermined  pursuant 
to  paragraph  (b)(2)  of  this  section.  Of  Si's 
total  basis  of  $130  in  the  S2  common  stock, 
a  proportionate  amount  is  alloc:ated  to  each 
of  the  100  shares  of  S2  common  stock. 
.Accordingly,  a  total  of  $26  is  allocated  to  the 
common  stock  of  S2  that  is  sold  and  $104  is 
allocated  to  the  common  stock  of  S2  that  is 
retained.  On  Si  s  sale  of  the  20  shares  of  the 
common  stock  of  S2  for  $20.  Si  recognizes 
a  loss  of  $6.  Because  the  sale  of  the  20  shares 
of  common  stock  of  S2  does  not  result  in  the 
deconsolidation  of  S2,  under  paragraph  (c)(3) 
of  this  section,  that  loss  is  suspended  to  the 
extent  of  the  duplicated  loss  with  respect  to 
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the  shares  sold.  The  duplicated  loss  with 
respect  to  the  shares  sold  is  $6.  Therefore,  the 
entire  $6  loss  is  suspended.  Pursuant  to 
paragraph  (c)(3)  of  this  section  and  §  1.1502- 
32(b)(3)(iii)(C).  the  suspended  loss  is  treated 
as  a  noncapital,  nondeductible  expense 
incurred  by  51  during  the  tax  year  that 
includes  the  date  of  the  disposition  of  stock 
to  which  paragraph  (c)(1)  of  this  section 
applies.  Accordingly,  P's  basis  in  its  51  stock 
is  reduced  from  $200  to  $194.  Pursuant  to 
paragraph  (c)(4)  of  this  section,  the  amount 
of  the  suspended  loss  is  reduced,  but  not 
below  zero,  by  S2's  items  of  deduction  and 
loss  that  are  allocable  to  the  period  beginning 
on  the  date  of  the  Year  3  disposition  of  the 
52  stock  and  ending  on  the  day  before  the 
first  date  on  which  52  is  not  a  member  of  the 
P  group,  and  that  are  taken  into  account  in 
determining  consolidated  taxable  income  (or 
loss)  of  the  P  group  for  any  taxable  year  that 
includes  any  date  on  or  after  the  date  of  the 
Year  3  disposition  and  before  the  first  date 
on  which  52  is  not  a  member  of  the  P  group, 
except  to  the  extent  the  P  group  can  establish 
that  all  or  a  portion  of  such  items  was  not 
included  in  the  calculation  of  the  duplicated 
loss  with  respect  to  the  52  stock  sold  on  the 
date  of  the  disposition.  Assuming  the  P  group 
can  establish  that  the  $30  loss  generated  by 
S2  on  the  sale  of  Asset  A  was  not  includecl 
in  the  calculation  of  the  duplicated  loss  with 
respect  to  the  52  slock  sold  on  the  date  of  the 
disposition,  such  loss  does  not  reduce  the 
suspended  loss.  In  that  case,  for  the  taxable 
year  that  includes  the  day  before  the  first 
date  in  Year  5  on  which  5  is  not  a  member 
of  the  P  group,  the  P  group  is  allowed  to  take 
into  account  the  $6  suspended  loss.  On  the 
other  hand,  if  the  P  group  cannot  establish 
that  the  $30  loss  generated  by  52  on  the  sale 
of  Asset  A  was  not  included  in  the 
calculation  of  the  duplicated  loss  with 
respect  to  the  52  stock  sold  on  the  date  of  the 
disposition,  pursuant  to  paragraph  (c)(4)  of 
this  section,  such  loss  reduces  the  suspended 
loss  to  zero,  and  no  amount  of  suspended 
loss  is  allowed  under  paragraph  (c)(5)  of  this 
section.  In  either  case,  under  §  1.1502-32, 
Si's  basis  in  its  remaining  52  stock  is 
reduced  by  $24  from  $80  to  $56.  51 
recognizes  $0  gain/loss  on  the  sale  of  its 
remaining  52  stock. 

Example  8.  (i)  In  Year  1,  P  forms  51  with 
a  contribution  of  Asset  A  with  a  basis  of  $50 
and  a  value  of  $20  in  exchange  for  100  shares 
of  common  stock  of  51  in  a  transfer  to  which 
section  351  applies.  Also  in  Year  1,  P  and  Si 
form  S2.  P  contributes  $80  to  52  in  exchange 
for  80  shares  of  common  stock  of  52.  51 
contributes  Asset  A  to  52  in  exchange  for  20 
shares  of  common  stock  of  52  in  a  transfer 
to  which  section  351  applies.  In  Year  3,  in 
a  transaction  that  is  not  part  of  a  plan  that 
includes  the  Year  1  contributions,  P  sells  its 
100  shares  of  51  common  stock  for  $20.  At 
that  time.  Si  owns  20  shares  of  common 
stock  of  52  and  52  has  $80  and  Asset  A.  the 
basis  and  value  of  which  have  not  changed. 
In  Year  4,  52  sells  Asset  A  for  $20, 
recognizing  a  $30  loss.  That  $30  loss  is  used 
on  the  P  group  return  to  offset  income  of  P. 
In  Year  5.  P  sells  its  52  common  stock  for 
$80. 

(ii)  Because  the  P  group  disposes  of  its 
entire  equity  interest  in  51  within  a  single 


taxable  year,  pursuant  to  paragraph  (b)(4)  of 
this  section,  paragraph  (b)  of  this  section 
does  not  apply  immediately  prior  to  the 
disposition  to  cause  a  redetermination  of  P's 
basis  in  its  Si  common  stock.  Pursuant  to 
paragraph  (b)(5)  of  th's  section,  however, 
because,  immediately  prior  to  the  disposition 
of  the  51  stock,  P's  basis  in  such  stock 
exceeds  its  value.  Si  owns  stock  of  S2 
(another  subsidiary  member  of  the  same 
group)  and,  immediately  prior  to  the 
disposition  of  the  Si  stock,  such  52  stock  has 
a  basis  that  exceeds  its  value,  and, 
immediately  after  the  disposition  of  the  Si 
stock.  P  owns  stock  of  52.  the  basis  in  each 
share  of  52  that  is  owned  by  members  of  the 
P  group  must  be  redetermined  as  provided  in 
paragraph  (b)  of  this  section  as  if  Si's  S2 
stock  had  been  disposed  of  or 
deconsolidated.  Because  S2  is  a  member  of 
the  group  immediately  after  the  disposition 
of  the  Si  stock,  the  group  member's  basis  in 
the  52  stock  is  redetermined  pursuant  to 
paragraph  [b)(2)  of  this  section  immediately 
prior  to  the  sale  of  the  51  stock.  Of  the  group 
members'  total  basis  of  $130  in  the  S2  stock. 
$26  is  allocated  to  Si's  20  shares  of  52 
common  stock  and  $104  is  allocated  to  P's  80 
shares  of  52  common  stock.  Pursuant  to 
paragraph  (b)(6)  of  this  section,  the 
redetermination  of  Si's  basis  in  the  stock  of 
52  results  in  an  adjustment  to  P's  basis  in  the 
stock  of  Si.  In  particular.  P's  basis  in  the 
stock  of  51  is  decreased  by  $24  to  $26.  On 
P's  sale  of  its  100  shares  of  Si  common  stock 
for  $20.  51  recognizes  a  loss  of  S6.  Because 

51  is  not  a  member  of  the  P  group 
immediatelv  after  Si's  disposition  of  the  52 
stock,  paragraph  (c)(1)  of  this  section  does 
not  apply  to  suspend  such  Joss.  Pursuant  to 
paragraph  (c)(2)  of  this  section,  however, 
because  P  recognizes  a  loss  with  respect  to 
the  disposition  of  the  Si  stock  and  Si  o^^'ns 
stock  of  52  (which  is  a  member  of  the  P 
group  immediately  after  the  disposition), 
such  loss  is  suspended  up  to  $6.  an  amount 
equal  to  the  amount  by  which  the  duplicated 
loss  with  respect  to  the  stock  of  Si  sold  is 
attributable  to  S2's  adjusted  basis  in  its 
assets,  loss  carryforwards  and  deferred 
deductions.  Pursuant  to  paragraph  (c)(4)  of 
this  section,  the  amount  of  the  suspended 
loss  is  reduced,  but  not  bejow  zero,  by  S2's 
items  of  deduction  and  loss  that  are  allocable 
to  the  period  beginning  on  the  date  of  the 
Year  3  disposition  of  the  Si  stoc;k  and  ending 
on  the  day  before  the  first  date  on  which  S2 
is  not  a  member  of  the  P  group  and  that  are 
taken  into  account  in  determining  the 
consolidated  taxable  income  (or  loss)  of  the 

P  group  for  any  taxable  year  that  includes 
any  date  on  or  after  the  date  of  the  Year  3 
disposition  and  before  the  first  date  on  which 

52  is  not  a  member  of  the  P  group,  except 
to  the  extent  the  P  group  can  establish  all  or 
a  portion  of  such  items  were  not  included  in 
the  calculation  of  the  duplicated  loss  with 
respect  to  the  Si  slock  sold  or  were  not 
attributable  to  S2's  adjusted  basis  in  its 
assets,  loss  carryforwards,  or  deferred 
deductions.  Because  the  loss  recognized  on 
the  sale  of  Asset  A  was  included  in  the 
calculation  of  the  duplicated  loss  with 
respect  to  the  Si  stock  on  the  date  of  the  sale 
of  the  Si  stock  and  is  absorbed  by  the  P 
group,  the  suspended  loss  is  reduced  to  zero 


pursuant  to  paragraph  (c)(4)  of  this  section. 
Accordingly,  no  amount  of  suspended  loss  is 
allowed  under  paragraph  (c)(5)  of  this 
section.  Under  §  1.1502-32.  P's  basis  in  its  S2 
stock  is  reduced  by  $24  from  SI 04  to  S80.  P 
recognizes  SO  gain/Joss  on  the  sale  of  its  S2 
common  stock. 

Example  9.  (i)  In  Year  1.  P  forms  S  with 
a  contribution  of  S80  in  exchange  for  80 
shares  of  common  stock  of  S  which  at  that 
time  represents  a))  of  the  outstanding  stock 
of  S.  5  becomes  a  member  of  the  P  group.  In 
Year  2,  P  contributes  Asset  A  with  a  basis  of 
S50  and  a  value  of  $20  in  exchange  for  20 
shares  of  common  stock  of  S  in  a  transfer  to 
which  section  351  applies.  In  Year  3.  in  a 
transaction  that  is  not  part  of  a  plan  that 
includes  the  Year  1  and  Year  2  contributions, 
P  contributes  the  20  shares  of  S  common 
stock  it  acquired  in  Year  2  to  PS.  a 
partnership,  in  exchange  for  a  2U  percent 
capital  anci  profits  interest  in  a  transaction 
described  in  section  721   In  ^'ear  4.  P  sells 
its  interest  in  PS  for  S20,  recognizing  a  S30 
loss. 

(ii)  Under  paragraph  (b)(1)  of  this  section, 
because  P's  basis  in  the  S  common  stock 
contributed  to  PS  exceeds  its  value 
immediatelv  prior  to  its  deconsolidation  and 
S  is  a  member  of  the  P  group  immediately 
after  the  deconsolidation.  P's  basis  in  all  of 
the  S  stock  is  redetermined  pursuant  to 
paragraph  (b)(2)  of  this  sec:tion.  Of  P's  total 
basis  of  SI  30  in  the  common  stock  of  S.  a 
proportionate  amount  is  alloc  ated  to  each 
share  of  S  common  stock.  .Accordingly.  $26 
is  allocated  to  the  S  c  ommon  stock  that  is 
contributed  to  PS  and,  under  section  722.  P's 
basis  in  its  interest  in  PS  is  S26.  P  rec  ognizes 
a  S6  loss  on  its  disposition  of  its  interest  in 
PS.  Because  P's  basis  in  its  interest  in  PS  was 
determined  by  reference  to  the  basis  of  S 
stock  and  at  the  time  of  the  determination  of 
P's  basis  in  its  interest  in  PS  such  S  stcjc  k  had 
a  duplicated  loss  of  S6.  and.  immediately 
after  the  disposition,  S  is  a  member  of  the  P 
group,  such  loss  is  suspended  to  the  extent 
of  suc:h  duplicated  loss.  Principles  similar  to 
those  of  paragraphs  (c)(3).  (4),  and  (5)  of  this 
section  shall  applv  to  such  suspended  loss. 

(f)  Basis  reduction  on  worthlessness 
and  certain  dispositions  not  followed  by 
separate  return  years.  If  a  member  of  a 
group  disposes  of  subsidiary  member 
stock  and  on  the  following  day  the 
subsidiary  is  not  a  member  of  the  group 
and  does  not  have  a  separate  return 
year,  then,  immediately  prior  to  the 
recognition  of  any  gain  or  loss  with 
respect  thereto,  and  immediately  after 
all  other  adjustments  under  §  1.1502-32 
with  respect  thereto,  the  basis  of  upper- 
tier  members  in  the  stock  of  the 
subsidiary  member  shall  be  reduceci  to 
the  extent  of  the  consolidated  net 
operating  losses  and  net  capital  losses 
that  would  be  treated  as  attributable  to 
such  subsidiary'  member  (and  lower-tier 
members)  under  the  principles  of 
§  1.1502-2l(b)(2)(iv),  as  though  such 
losses  were  absorbed  by  the  group.  In 
addition,  if,  taking  into  account  the 
provisions  of  §  1.1502-80(c),  stock  of  a 
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subsidian'  member  is  treated  as 
worthless  under  s«5ction  1B5.  then, 
immediately  prior  to  the  allowance  of 
any  loss  or  inclusion  of  an  excess  loss 
account  with  respect  thereto,  and 
immediately  after  all  other  adjustments 
under  §  1.1502-32  with  respect  thereto, 
the  basis  of  upper-tier  members  in  the 
stock  of  the  worthless  member  shall  he 
reduced  to  the  extent  of  the 
consolidated  net  operating  losses  and 
net  capital  losses  that  would  be  treated 
as  attributable  to  such  subsidiary 
member  (and  lower-tier  members)  under 
the  principles  of  §1.1502-21(b)(2)(iv). 
as  though  such  losses  were  absorbed  by 
the  group. 

(g)  Anti-avoidance  rules.  (1) 
Disposition  or  deconsolidation  of  gain 
share  m  avoidance.  If  a  share  of 
subsidian.'  member  stock,  has  a  basis  that 
does  not  exceed  its  value  and  the  share 
is  deconsolidated  with  a  view  to 
avoiding  application  of  the  rules  of 
paragraph  (b)  of  this  section  prior  to  the 
disposition  of  a  share  of  subsidiary 
member  stock  that  has  a  basis  that  does 
exceed  its  value,  the  rules  of  paragraph 
(b)  of  this  section  shall  applv 
immediately  prior  to  the 
deconsolidation. 

(2)  Transfers  of  loss  property  in 
avoidance.  If  a  member  of  a 
consolidated  group  contributes  an  asset 
with  a  basis  that  exceeds  its  value  to  a 
partnership  in  a  transaction  described  in 
section  721  or  a  corporation  that  is  not 
a  member  of  such  group  in  a  transfer 
described  in  section  351.  such 
partnership  or  corporation  contributes 
such  asset  to  a  subsidiary  member  in  a 
transfer  described  in  section  351.  and 
such  contributions  are  undertaken  with 
a  view  to  avoiding  the  rules  of 
paragraph  (b)  or  (c)  of  this  section, 
adjustments  must  be  made  to  carry  out 
the  purposes  of  this  section. 

(,3)  Anti-loss  reimportation — (i) 
Application.  This  paragraph  (g)(3) 
applies  if — 

(A)  A  member  of  a  group  recognizes 
and  is  allowed  a  loss  on  the  disposition 
of  a  share  of  stock  of  a  subsidiary 
member  with  respect  to  which  there  is 
a  duplicated  loss; 

(B)  As  a  result  of  that  disposition  or 
another  disposition,  the  subsidiary 
member  ceases  to  be  a  member  of  such 
group;  and 

(C)  Within  the  10-year  period 
beginning  on  the  date  the  subsidiar\' 
member  ceases  to  be  a  member  of  such 
group — 

[1]  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  owns  any  asset  that  has  a 
basis  in  excess  of  value  at  such  time  and 


that  was  owned  by  the  subsidiary 
member  on  the  date  of  the  disposition 
and  that  had  a  basis  in  excess  of  value 
on  such  date; 

[J]  The  subsidiary-  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  owns  any  asset  that  has  a 
basis  in  excess  of  value  at  such  time  and 
that  has  a  basis  that  reflects,  directly  or 
indirectly,  in  whole  or  in  part,  the  basis 
of  any  asset  that  was  owned  by  the 
subsidiary  member  on  the  date  of  the 
disposition  and  that  had  a  basis  in 
excess  of  value  on  such  date; 

[3]  In  a  transaction  described  in 
section  381  or  section  351.  any  member 
of  such  group  (or  any  successor  group) 
acquires  any  asset  of  the  subsidiary 
member  (or  any  successor)  that  was 
owned  by  the  subsidiary'  member  on  the 
date  of  the  disposition  and  that  had  a 
basis  in  excess  of  its  value  on  such  date, 
or  any  asset  that  has  a  basis  that  reflects, 
directly  or  indirectly,  in  whole  or  in 
part,  the  basis  of  any  asset  that  was 
owned  by  the  subsidiary'  member  on  the 
date  of  the  disposition  and  that  had  a 
basis  in  excess  of  its  value  on  such  date, 
and.  immediately  after  the  acquisition  of 
such  asset,  such  asset  has  a  basis  in 
excess  of  its  value; 

[4]  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  has  any  losses  or  deferred 
deductions  that  were  losses  or  deferred 
deductions  of  the  subsidiary'  member  on 
the  date  of  the  disposition; 

(.5)  The  subsidiary  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  has  any  losses  or  deferred 
deductitms  that  are  attributable  to  any 
asset  that  was  owned  by  the  subsidiary 
member  on  the  date  of  the  disposition 
and  that  had  a  basis  in  excess  of  value 
on  such  date; 

(6)  The  subsidiary-  member  (or  any 
successor)  again  becomes  a  member  of 
such  group  (or  any  successor  group) 
when  the  subsidiary  member  (or  any 
successor)  has  any  losses  or  deferred 
deductions  that  are  attributable  to  any 
asset  that  had  a  basis  that  reflected, 
directly  or  indirectly,  in  whole  or  in 
part,  the  basis  of  any  asset  that  was 
owned  by  the  subsidiary-  member  on  the 
date  of  the  disposition  and  that  had  a 
basis  in  excess  of  value  on  such  date;  or 

(7)  Any  member  of  such  group  (or  any 
successor  group)  succeeds  to  any  losses 
or  deferred  deductions  of  the  subsidiary 
member  (or  any  successor)  that  were 
losses  or  deferred  deductions  of  the 
subsidiary  member  on  the  date  of  the 


disposition,  that  are  attributable  to  any 
asset  that  was  owned  by  the  subsidiary' 
member  on  the  date  of  the  disposition 
and  that  had  a  basis  in  excess  of  value 
on  such  date,  or  that  are  attributable  to 
any  asset  that  had  a  basis  that  reflected, 
directly  or  indirectly,  in  whole  or  in 
part,  the  basis  of  any  asset  that  was 
owned  by  the  subsidiary  member  on  the 
date  of  the  disposition  and  that  had  a 
basis  in  excess  of  value  on  such  date. 

(ii)  Operating  rules — (A)  For  purposes 
of  paragraph  (g)(3)(i){C)  of  this  section, 
assets  shall  include  stock  and  securities 
and  the  subsidiary,'  member  (or  any 
successor)  shall  be  treated  as  having  its 
allocable  share  of  losses  and  deferred 
deductions  of  all  lower-tier  subsidiary 
members  and  as  owning  its  allocable 
share  of  each  asset  of  all  lower-tier 
subsidiary'  members. 

(B)  For  purposes  of  paragraphs 
(g)(3){i){C)(4).  (5).  and  (6)  of  this  section, 
unless  the  group  can  establish 
otherwise,  if  the  subsidiary  member  (or 
any  successor)  again  becomes  a  member 
of  such  group  (or  any  successor  group) 
at  a  time  when  the  subsidiary  member 
(or  any  successor)  has  any  losses  or 
deferred  deductions,  such  losses  and 
deferred  deductions  shall  be  treated  as 
losses  or  deferred  deductions  that  were 
losses  or  deferred  deductions  of  the 
subsidiary  member  on  the  date  of  the 
disposition,  losses  or  deferred 
deductions  that  are  attributable  to  assets 
that  were  owned  by  the  subsidiary 
member  on  the  date  of  the  disposition 
and  that  had  bases  in  excess  of  value  on 
such  date,  or  losses  or  deferred 
deductions  that  are  attributable  to  assets 
that  had  bases  that  reflected,  directly  or 
indirectly,  in  whole  or  in  part,  the  bases 
of  assets  that  were  owned  by  the 
subsidiary  member  on  the  date  of  the 
disposition  and  that  had  bases  in  excess 
of  value  on  such  date. 

(C)  For  purposes  of  paragraph 
(g)(3)(i)(C)(7)  of  this  section,  unless  the 
group  can  establish  otherwise,  if  a 
member  of  such  group  (or  any  successor 
group)  succeeds  to  any  losses  or 
deferred  deductions  of  the  subsidiary' 
member  (or  any  successor),  such  losses 
and  deferred  deductions  shall  be  treated 
as  losses  or  deferred  deductions  that 
were  losses  or  deferred  deductions  of 
the  subsidiary  member  on  the  date  of 
the  disposition,  losses  or  deferred 
deductions  that  are  attributable  to  assets 
that  were  owned  by  the  subsidiary- 
member  on  the  date  of  the  disposition 
and  that  had  bases  in  excess  of  value  on 
such  date,  or  losses  or  deferred 
deductions  that  are  attributable  to  assets 
that  had  bases  that  reflected,  directly  or 
indirectly,  in  whole  or  in  part,  the  bases 
of  assets  that  were  owned  by  the 
subsidiary  member  on  the  date.of  the 
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disposition  and  that  had  bases  in  excess 
of  value  on  such  date. 

(iii)  Loss  disallowance.  If  paragraph 
(g)(3)  of  this  section  applies,  then,  to  the 
extent  that  the  aggregate  amoimt  of  loss 
recognized  by  members  of  the  group 
(and  any  successor  group)  on 
dispositions  of  the  subsidiary  member 
stock  was  attributable  to  a  duplicated 
loss  of  such  subsidiary  member,  and 
such  loss  was  allowed,  such  group  (or 
any  successor  group)  will  be  denied  the 
use  of — 

(A)  Any  loss  recognized  that  is 
attributable  to,  directly  or  indirectly,  an 
asset  that  was  owned  by  the  subsidiary 
member  on  the  date  of  the  disposition 
and  that  had  a  basis  in  excess  of  value 
on  such  date,  to  the  extent  of  the  lesser 
of  the  loss  inherent  in  such  asset  on  the 
date  of  the  disposition  of  the  subsidiary 
member  stock  and  the  loss  inherent  in 
such  asset  on  the  date  of  the  event 
described  in  paragraph  (g)(3)(i)(C)  of 
this  section  that  gives  rise  to  the 
application  of  this  paragraph  (g)(3);  and 

(B)  Any  loss  recognized  that  is 
attributable  to,  directly  or  indirectly,  an 
asset  that  has  a  basis  that  reflects, 
directly  or  indirectly,  in  whole  or  in 
part,  the  basis  of  any  asset  that  was 
owned  by  the  subsidiary  on  the  date  of 
the  disposition  and  that  had  a  basis  in 
excess  of  its  value  on  such  date,  to  the 
extent  of  the  lesser  of  the  loss  inherent 
in  the  asset  that  was  owned  by  the 
subsidiary  on  the  date  of  the  disposition 
the  basis  of  which  is  reflected,  directly 
or  indirectly,  in  whole  or  in  part,  in  the 
basis  of  such  asset  on  the  date  of  the 
disposition  and  the  loss  inherent  in 
such  asset  on  the  date  of  the  event 
described  in  paragraph  (g)(3){i)(C)  of 
this  section  that  gives  rise  to  the 
application  of  this  paragraph  (g)(3);  and 

fC)  Any  loss  or  deferred  deduction 
described  in  paragraph  (g)(3)(i)(C)(4), 
(5),  (6),  or  (7)  of  this  section. 

(iv)  Treatment  of  disallowed  loss.  For 
purposes  of  §1.1502-32(b)(3)(iii),  any 
loss  the  use  of  which  is  disallowed 
pursuant  to  paragraph  (g)(3)(iii){A)  or 
(B)  of  this  section  is  treated  as  a 
noncapital,  nondeductible  expense 
incurred  dvuing  the  taxable  year  that 
includes  the  date  on  which  such  loss  is 
recognized.  See  §  1.1502-32(b)(3)(iii)(D), 
In  addition,  any  loss  or  deferred 
deduction  the  use  of  which  is 
disallowed  pursuant  to  paragraph 
(g)(3)(iii)(C)  of  this  section  and  with 
respect  to  which  no  waiver  described  in 
§  l,15G2-32(b)(4)  is  filed  is  treated  as  a 
noncapital,  nondeductible  expense 
incurred  during  the  taxable  year  that 
includes  the  day  after  the  event 
described  in  paragraph  (g){3)(iii)  of  this 
section  that  gives  rise  to  the  application 
of  this  paragraph  (g)(3). 


(4)  Examples.  The  principles  of  this 
paragraph  (g)  are  illustrated  by  the 
following  examples. 

Example  1.  (i)  In  Year  1,  P  forms  S  with 
a  contribution  of  $80  in  exchange  for  80 
shares  of  common  stock  of  S  which  at  that 
time  represents  all  of  the  outstanding  stock 
of  S.  S  becomes  a  member  of  the  P  group.  In 
Year  2.  P  contributes  Asset  A  with  a  basis  of 
$50  and  a  value  of  $20  in  exchange  for  20 
shares  of  preferred  stock  of  S  in  a  transfer  to 
which  section  351  applies.  In  Year  3,  S  sells 
Asset  A  for  $20,  recognizing  a  loss  of  $30. 
Under  §  1.1502-32,  P's  basis  in  its  common 
stock  of  S  is  reduced  from  $80  to  $50.  With 
a  view  to  avoiding  the  application  of  the 
basis  redetermination  rule  prior  to  a  sale  of 
the  S  preferred  stock,  in  Year  4,  P  contributes 
the  80  shares  of  S  common  stock  it  acquired 
in  Year  1  to  PS,  a  partnership,  in  exchange 
for  a  20  percent  capital  and  profits  interest 
in  a  transaction  described  in  section  721. 
Also  in  Year  4.  P  sells  its  preferred  stock  of 
S  for  $20.  recognizing  a  $30  loss. 

(ii)  Under  paragraph  (g)(1)  of  this  section, 
the  rules  of  paragraph  (b)  of  this  section  shall 
apply  immediately  prior  to  the 
deconsolidation  of  the  S  common  stock. 

Example  2.  (i)  In  Year  1,  P  forms  S  with 
a  contribution  of  $100  in  exchange  for  100 
shares  of  common  stock  of  S  which  at  that 
time  represents  all  of  the  outstanding  stock 
of  S.  S  becomes  a  member  of  the  P  group.  In 
Year  2,  P  contributes  20  shares  of  common 
stock  of  S  to  PS,  a  partnership,  in  exchange 
for  a  20  percent  capital  and  profits  interest 
in  a  transaction  described  in  section  721.  In 
Year  3,  P  contributes  Asset  A  with  a  basis  of 
$50  and  a  value  of  $20  to  PS  in  exchange  for 
an  additional  capital  and  profits  interest  in 
PS  in  a  transaction  described  in  section  721. 
Also  in  Year  3,  PS  contributes  Asset  A  to  S 
and  P  contributes  an  additional  $80  to  S  in 
transfers  to  which  section  351  applies.  In 
Year  4,  S  sells  Asset  A  for  $20,  recognizing 
a  loss  of  $30.  The  P  group  uses  that  loss  to 
offset  income  of  P.  Also  in  Year  4,  P  sells  its 
entire  interest  in  PS  for  $40,  recognizing  a 
loss  of  $30. 

(ii)  Pursuant  to  paragraph  (g)(2)  of  this 
section,  if  P's  contributions  of  S  stock  and 
Asset  A  to  PS  were  undertaken  with  a  view 
to  avoiding  the  basis  redetermination  or  the 
loss  suspension  rule,  adjustments  must  be 
made  such  that  the  group  does  not  obtain 
more  than  one  tax  benefit  from  the  $30  loss 
inherent  in  Asset  A. 

Example  3.  (i)  In  Year  1 .  P  forms  S  with 
a  contribution  of  .'Ksset  A  with  a  value  of 
$100  and  a  basis  of  $120,  Asset  B  with  a 
value  of  $50  and  a  basis  of  $70,  Asset  C  with 
a  value  of  $90  and  a  basis  of  $100  in 
exchange  for  all  of  the  common  stock  of  S 
and  S  becomes  a  member  of  the  P  group.  In 
Year  2,  in  a  transaction  that  is  not  part  of  a 
plan  that  includes  the  contribution,  P  sells 
the  stock  of  S  for  $240,  recognizing  a  loss  of 
$50.  At  such  time,  the  bases  and  values  of 
Assets  A,  B,  and  C  have  not  changed  since 
their  contribution  to  S.  In  Year  3.  S  sells 
Asset  A,  recognizing  a  $20  loss.  In  Year  3.  S 
merges  into  M  in  a  reorganization  described 
in  section  368(a)(1)(A).  In  Year  4.  P 
purchases  all  of  the  stock  of  M  for  $300.  At 
that  time.  M  has  a  SIO  net  operating  loss.  In 


addition,  M  owns  Asset  D,  which  was 
acquired  in  an  exchange  described  in  section 
1031  in  connection  with  the  surrender  of 
Asset  B.  Asset  C  has  a  value  of  S80  and  a 
basis  of  $100.  As.set  D  has  a  value  of  $60  and 
a  basis  of  $70.  In  Year  5,  P  has  operating 
income  of  $100  and  M  recognizes  $20  of  loss 
on  the  sale  of  Asset  C.  In  Year  6.  P  has 
operating  income  of  $50  and  M  recognizes 
$50  of  loss  on  the  sale  of  .^sset  D. 

(ii)  P's  $50  loss  on  the  sale  of  S  stock  is 
entirely  attributable  to  duplicated  loss. 
Therefore,  pursuant  to  this  paragraph  (g)(3), 
assuming  the  P  group  cannot  establish 
otherwise.  Ms  $10  net  operating  loss  is 
treated  as  attributable  to  assets  that  were 
owned  bv  S  on  the  date  of  the  disposition 
and  that  had  bases  in  excess  of  value  on  such 
date.  Without  regard  to  any  other  limitations 
on  the  group's  use  of  M's  net  operating  loss, 
the  P  group  cannot  use  Ms  $10  net  operating 
loss  pursuant  to  paragraph  (g)(;i)(iiiHC)  of 
this  section.  Pursuant  to  paragraph  (g)(3)(iv) 
of  this  section  and  §  1.1502-32(b)(3)(iii)(D). 
such  loss  is  treated  as  a  noncapital, 
nondeductible  expense  of  M  incurred  during 
the  taxable  year  that  includes  the  day  after 
the  reorganization.  In  addition,  the  P  group 
is  denied  the  use  of  $10  of  the  loss 
recognized  on  the  sale  of  Asset  C  Finally,  the 
P  group  is  denied  the  use  of  $10  of  the  loss 
recognized  on  the  sale  of  Asset  D.  Pursuant 
to  paragraph  (g)(3)(iv]  of  this  set;tion  and 
§  1.1502-32(b)(3)(iii](D).  each  such 
disallowed  loss  is  treated  as  a  noncapital, 
nondeductible  expense  of  M  incurred  during 
the  taxable  year  that  includes  the  date  of  the 
disposition  of  the  asset  with  respect  to  which 
such  loss  was  recognized. 

(h)  Application  of  anti-abuse  rules. 
The  rules  of  this  section  do  not  preclude 
the  application  of  anti-abuse  rules  under 
other  provisions  of  the  Internal  Revenue 
Code  and  regulations  thereunder, 
including  to  a  transaction  that  is  entered 
into  to  invoke  the  basis  redetermination 
rule  to  avoid  the  effect  of  any  provision 
of  the  Internal  Revenue  Code  or 
regulations  thereunder. 

(i)  [Reserved], 

())  Effective  date.  This  section,  except 
for  paragraph  (g)(3)  of  this  section, 
applies  with  respect  to  dispositions  and 
deconsolidations  occurring  on  or  after 
March  7.  2002.  but  only  if  such 
transactions  occur  during  a  taxable  year 
the  original  return  for  which  is  due 
(without  regard  to  extensions)  after  the 
date  these  regulations  are  published  as 
temporary  or  final  regulations  in  the 
Federal  Register.  Paragraph  (g)(3)  of  this 
section  applies  to  events  described  in 
paragraph  (g)(3)(iii     if  this  section 
occurring  on  or  aft      October  18.  2002. 
but  only  if  such  events  occur  during  a 
taxable  year  the  original  return  for 
which  is  due  (without  regard  to 
extensions)  after  the  date  these 
regulations  are  published  as  temporary 
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or  final  regulations  in  the  Federal 
Register 

Robert  E.  Wenzel. 

Dpputv  Commissioner  of  Internal  Revenue. 
|FR  Doi .  02-20815  Filed  10-18-02:  8:45  ami 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Prince  William  Sound  02-011] 
RIN2115-AA97 

Security  Zone;  Port  Valdez  and  Valdez 
Narrows,  Valdez,  AK 

AGENCY:  Coast  Guard.  DOT 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes 

establishing  a  security  zone 
encompassing  the  Trans-Alaska  Pipeline 
(TAPS)  Valdez  Terminal  Complex, 
Valdez.  Alaska  and  TAPS  Tank  Vessels 
and  a  security  zone  in  the  Valdez 
Narrt.ws.  Port  Valdez.  Alaska  The 
security  zones  are  necessary  to  protect 
the  Alveska  Marine  Terminal  and 
Vessels  from  damage  or  injury  from 
sabotage,  destruction  or  other 
subversive  acts.  Entry  of  vessels  into 
these  securitv  zones  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port.  Prince  William  Sound.  Alaska. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
December  23.  2002. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  L'.S.  Coast  Guard 
Marine  Safety  Office.  P  ().  Box  486. 
Valdez.  Alaska  99686  Marine  Safety 
Office  Valdez,  AK.  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  re{:eived  from  the  public. 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspei:tion  or 
c;opving  at  Marine  Safety  Office  Valdez, 
AK  between  7:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt 
(^hris  Beadle.  U.S.  Coast  Guard  Marine 
Safety  Office  Valdez.  Alaska.  (907)  835- 
7222" 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 


this  rulemaking  (C(3TP  Prince  William 
Sound  02-011),  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unbound  format,  no  larger  than  81/2  by 
1 1  inches,  suitable  for  copying.  If  you 
would  like  to  know  that  your 
submission  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Valdez  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  separate  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  (ioast  Guard  is  taking  this  action 
tor  the  immediate  protection  of  the 
natu)nal  set  urity  interests  in  light  of 
terrorist  acts  perpetrated  on  September 
11,  2001.  The  port  of  Valdez  is  a  vital 
national  commercial  port,  supporting 
the  transfer  and  transport  of  a 
significant  percentage  of  oil  used  in  the 
United  States.  As  such,  it  is  crucial  that 
actions  be  taken  to  protect  the  flow  of 
commerce  from  possible  terrorist  or 
subversive  acts  designed  to  damage 
maritime  facilities  and  vessels  transiting 
to  and  from  the  Port  of  Valdez.  The 
proposed  rule  would  replace  existing 
regulations  in  33  CFR  165.1701  and  the 
temporary  rule  issued  in  July,  which 
will  expire  December  31.  2002,  that 
created  temporary  tj  1 65. Tl 7-010. 
entitled  "Port  Valdez  and  Valdez 
Narrows,  Valdez,  Alaska."  The 
proposed  rule  would  work  to  safely 
control  the  flow  of  commercial  traffic 
and  protect  vital  maritime  facilities  by 
creating  security  zones  and  check-in 
procedures  designed  to  identify  threats 
for  response  by  appropriate  law 
enforcement  resources. 

On  November  7.  2001.  we  published 
three  temporary  final  rules  in  the 
Federal  Register  (66  FR  56208.  56210, 
56212)  that  created  security  zones 
effective  through  June  1,  2002.  The 
section  numbers  and  titles  for  these 
set:urity  zone  regulations  are — 
§  165.T1 7-003— Security  zone;  Trans- 
Alaska  Pipeline  Valdez  Terminal 
(Complex,  Valdez,  Alaska, 
«»  1 65. Tl  7-004— Security  zone;  Port 
Valdez,  and 


§  1 65. Tl 7-005— Security  zones;  Captain 

of  the  Port  Zone.  Prince  William 

Sound.  Alaska. 

Then  on  )une  4.  2002.  we  published 
a  temporary  final  rule  (67  FR  38389) 
that  established  security  zones  to 
replace  those  security  zones  that 
expired  June  1.  2002.  That  rule  issued 
in  June,  which  expired  July  30.  2002, 
created  temporary  §  165.Ti7-009, 
entitled  "Port  Vaidez  and  Valdez 
Narrows,  Valdez.  Alaska". 

Then  on  July  26.  2002  we  published 
a  temporary  final  rule  (67  FR  49582-84) 
that  established  securitv  zones  to 
replace  temporary  §  165. Tl 7-009  that 
expired  July  30,  2002.  That  rule  issued 
in  July,  which  will  expire  December  31, 
2002,'created  temporary  §  165.T1 7-010, 
entitled  "Port  Valdez  and  Valdez 
Narrows,  Valdez.  Alaska".  This 
proposed  rule  would  remove  the 
temporary  security  zones  in  §  165. Tl 7- 
010  and  add  permanent  security  zones 
in  a  new  33  CFR  165.1701. 

Comments  received  regarding  the 
temporary  final  rules  currently  in  place 
will  be  taken  into  consideration. 

Discussion  of  Proposed  Rule 

This  proposed  rule  would  establish 
three  security  zones  in  new  33  CFR 
165.1701(a)  and  move  the  current  safety 
zone  in  existing  33  CFR  165.1701  to 
new  33  CFR  165.1701(b).  This  proposed 
rule  also  would  establish  procedures  for 
vessel  entry  into  the  security  and  safety 
zones  for  management  of  the  natural 
resources  administered  by  the  Alaska 
Department  of  Natural  Resources. 

The  Trans-Alaska  Pipeline  (TAPS) 
Valdez  Marine  Terminal  security  zone 
encompasses  the  waters  of  Port  Valdez 
between  Allison  Creek  to  the  east  and 
Sawmill  Spit  to  the  west  and  offshore  to 
marker  buoys  A  and  B  (approximately 
1.5  nautical  miles  offshore  from  the 
TAPS  Terminal).  The  Tank  Vessel 
moving  security  zone  encompasses  the 
waters  within  200  yards  of  a  TAPS 
tanker  within  the  Captain  of  the  Port. 
Prince  William  Sound  Zone.  The  Valdez 
Narrows  securitv  zone  encompasses  the 
waters  200  yards  either  side  of  the 
Tanker  Optimum  Trackline  through 
Valdez  Narrows  between  Entrance 
Island  and  Tongue  Point.  This  zone  is 
enforced  only  when  a  TAPS  tanker  is  in 
the  zone.  The  TAPS  safety  zone 
encompasses  all  waters  within  200 
yards  of  on  shore  and  off  shore  facilities 
of  the  TAPS  Terminal  and  is  a  safety 
buffer  between  potentially  hazardous 
terminal  operating  areas  and  areas  to 
which  vessels  may  be  permitted  entry 
by  the  Captain  of  the  Port.  Prince 
VVilliam  Sound,  during  State  of  Alaska 
managed  fisheries  openings  and/or 
closings. 
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The  Coast  Guard  has  worked  closely 
with  local  and  regional  users  of  Port 
Valdez  and  Valdez  Narrows  waterways 
to  develop  these  security  zones  and  the 
NPRM  in  order  to  mitigate  the  impact 
on  commercial  and  recreational  users. 
The  limited  size  of  the  terminal  security 
zone  is  designed  to  minimize  impact  on 
mariners  while  ensuring  public  safety 
by  preventing  interference  with  terminal 
operations.  The  Tank  Vessel  moving 
security  zone  and  the  Valdez  Narrows 
security  zone  will  be  enforced  only 
while  vessels  are  transiting  the  area  and 
are  designed  to  provide  a  safe  operating 
distance  while  minimizing  threats  to 
tanker  operations. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order,  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979).  We  expect 
the  economic  impact  of  this  proposed 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
finding  is  based  on  the  limited  size  of 
the  zones  and  the  limited  duration  of 
the  Tank  Vessel  moving  security  zone 
and  the  Valdez  Narrows  security  zone. 
Additionally,  vessels  will  not  be 
precluded  from  transiting  and  operating 
in  these  areas  as  The  Captain  of  The 
Port  will  consider  requests  for  entry  on 
a  case-by-case  basis  and  requests  for 
entry  will  be  approved  as  appropriate. 
Those  desiring  to  transit  the  area  of  the 
security  or  safety  zones  must  contact  the 
Captain  of  the  Port  under  the  provisions 
of  proposed  33  CFR  165.1701(d). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities.  The  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  The  owners  and 
operators  of  conunercial  fishing  vessels 
and  native  subsistence  fishermen.  Some 
of  the  areas  that  these  entities  might 
desire  to  use  for  fishing  may  fall  within 
the  security  or  safety  zones.  However. 
The  Captain  of  The  Port  will  consider 
requests  for  entry  into  the  security  or 
safety  zones  on  a  case-by-case  basis  and 
requests  for  entry  will  be  approved  as 
appropriate;  therefore,  it  is  likely  that 
very  few.  if  any.  small  entities  will  be 
impacted  by  this  rule. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lt.  Chris  Beadle.  U.S.  Coast  Guard 
Marine  Safety  Office  Valdez,  Alaska, 
(907) 835-7222. 


Collection  of  Information 

This  proposed  rule  contains 
information  collection  requirements  that 
have  not  been  approved  by  0MB.  This 
proposed  rule  would  modify  an  existing 
collection  of  information  requirement 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  As  defined 
in  5  CFR  1320.3(c).  "collection  of 
information"  comprises  reporting, 
recordkeeping,  monitoring,  posting, 
labeling,  and  other  similar  actions.  The 
Captain  of  the  Port,  Prince  William 
Sound.  Alaska  requires  information  on 
vessel  owners  and  operators,  and  their 
vessels,  crews  and  passengers  desiring 
entry  into  the  proposed  security  and 
safety  zones  in  Port  Valdez  and  Valdez 
Narrows.  Alaska.  This  information  is 
required  to  ensure  port  and  vessel  safety 
and  security,  uninterrupted  fishing 
industry  openings,  control  vessel  traffic, 
develop  contingency  plans  and  enforce 
applicable  laws  and  regulations. 

You  are  not  required  to  respond  to  a 
collection  of  information  unless  it 


displays  a  currently  valid  control 
number  from  OMB. 

Federaliiim 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionan,'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  respr      ibilities  between  the 
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Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energv.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g).  of  Commandant 
Instruction  M1647.5.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  since 
implementation  of  this  action  will  not 
result  in  any  inconsistencies  with  any 
Federal.  State,  or  Local  laws  or 
administrative  determinations  relating 
to  the  environment  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGUI^TED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  16.5 
continues  to  read  as  follows: 

Authority:  33  L'.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1  05-l(g).  6.04-1.  6.04-6.  and  160.5: 
4qCFR  1  4ft 

§  1 65.T1 7-01 3    (Removed] 

2.  Remove  §165.T  17-013. 

3.  Revise  §  165.1701  to  read  as 
follows: 


§  1 65. 1 701     Port  Valdez  and  Valdez 
Narrows,  Valdez,  Alaska — security  and 
safety  zones. 

(a)  Sfcurity  zone  locations.  The 
following  areas  are  securitv  zones: 

(1)  Trans- Alaska  Pipeline  (TAPS} 
Valdez  Terminal  complex  (Terminall. 
Valdez.  Alaska  and  TAPS  Tank  Vessels. 
All  waters  enclosed  within  a  line 
bf^ginning  on  the  southern  shoreline  of 
Port  Valdez  at  6r04'57"  N,  146=26'20" 
W;  thence  northerly  to  61'06'30"  N. 

146  26'20"  W:  thence  east  to  61^06'30" 
N.  146^21 '15"  W;  thence  south  to 
61  05'07"N.  1462T15'' W:  thence  west 
along  the  shoreline  and  including  the 
area  2000  yards  inland  along  the 
shoreline  to  the  beginning  point.  This 
security  zone  encompasses  all  waters 
approximately  1  mile  north,  east  and 
west  of  the  TAPS  Terminal  between 
Allison  Creek  (61  '05'07"  N.  146"21'15" 
W)  and  Sawmill  Spit  (61'04'57"  N. 
146  26'20"VV). 

(2)  Tank  Vessel  Moving  Security 
Zone.  All  waters  within  200  yards  of 
any  TAPS  tank  vessel  maneuvering  to 
approach,  moor,  unmoor  or  depart  the 
TAPS  Terminal  or  transiting, 
maneuvering,  laying  to  or  anchored 
within  the  boundaries  of  the  Captain  of 
the  Port.  Princ:e  William  Sound  Zone 
described  in  33  CFR  3.85(b). 

(3)  Valdez  Narrows.  Port  Valdez, 
Valdez.  Alaska.  All  waters  within  200 
yards  of  the  Valdez  Narrows  Tanker 
Optimum  Track  line  bounded  by  a  line 
beginning  at  6r05'16.0"  N.  146''37'20.0" 
W;  thence  south  west  to  61°04'00.0"  N. 
146  39'52.0"  W;  thence  southerly  to 

61  02'33.5"  N.  146'41'28.0''  W;  thence 
north  west  to  6r02'40.5"  N. 
146 '41 '4 7. 5"  W;  thence  north  east  to 
61  04'06.0"  N,  146^40'14.5"  W;  thence 
north  east  to  6T05'23.0"  N.  146=37'40.0'' 
W;  thence  south  east  back  to  the  starting 
point  at  61'05'16.0"  N,  146=37'20.0"  W. 

(i)  The  Valdez  Narrows  Tanker 
Optimum  Track  line  is  a  line 
commencing  at  61°05'23.0"  N. 
146^37'22.5"  W;  thence  south  westerly 
to  6r04'03.2"  N,  146°40'03.2"  W;  thence 
southerly  to  erOS'OO"  N.  146''41'12"  W. 

(ii)  This  security  zone  encompasses 
all  waters  approximately  200  yards 
either  side  of  the  Valdez  Narrows 
Optimum  Track  line. 

(b)  The  following  location  is  a  safety 
zone:  all  waters  within  200  yards  of  the 
shore  and  offshore  facilities  of  the  TAPS 
Terminal  between  Allison  Creek 

(61  05'07"N.  146=21'15"  W)and 
Sawmill  Spit  (6r04'57"  N.  146'26'20" 
W). 

(c)  Regulations.  (1)  Entry  into  or 
remaining  in  these  zones  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port,  Prince  William 


Sound  via  the  request  process  set  out  in 
paragraph  (d)  of  this  section. 

(2)  For  the  purposes  of  this  section, 
paragraphs  (a),  (e),  and  (f)  of  §  165.33  do 
not  apply  to  the  following  vessels  or 
individuals  legally  on  board  those 
vessels: 

(i)  Public  vessels  of  the  United  States; 
and 

(ii)  Vessels  engaged  in  the  movement 
of  oil  from  the  TAPS  terminal  or  fuel  to 
the  TAPS  terminal  and  that  have 
reported  their  movements  to  the  Vessel 
Traffic  Service  or  vessels  that  are 
performing  work  at  the  TAPS  Terminal 
including,  but  not  limited  to  tugs,  oil 
spill  response  vessels,  boom  boats, 
security  and  safety  vessels. 

(3)  Enforcement  of  Valdez  Narrows 
security  zone.  Section  165.33(a)  will  not 
be  enforced  in  the  Valdez  Narrows 
security  zone,  described  in  paragraph 
(a)(3)  of  this  section,  except  when  a  tank 
vessel  greater  than  20.000  DWT  is  in  the 
Valdez  Narrows  security  zone.  Vessels 
must  stay  clear  of  the  Valdez  Narrows 
security  zone  when  a  transiting  tank 
vessel  approaches  the  Valdez  Narrows 
VTS  Special  Area  from  the  vicinity  of 
Entrance  Island  to  the  north  and  Tongue 
Point  to  the  south  of  Valdez  Narrows. 
The  Valdez  Narrows  VTS  Special  Area 
is  depicted  as  the  purple  dashed  lines 
on  National  Oceanic  and  Atmospheric 
Administration  chart  16707  and  is 
described  in  §  161.60(b)  of  this 
subchapter. 

(4)  Vessels  other  than  those  described 
in  paragraph  (c)(2)  of  this  section 
desiring  access  to  the  security  and  safety 
zones  set  out  in  paragraphs  (a)  and  (b) 
of  this  section  shall  secure  permission 
from  the  Captain  of  the  Port  under  the 
procedures  listed  in  paragraph  (d). 

(d)  Permits.  (1)  The  Captain  of  the 
Port  may  allow  access  to  the  security 
and  safety  zones  in  order  to  encourage 
utilization  of  natural  resources,  promote 
tourism  and  provide  for  other 
reasonable  use  consistent  with  the 
needs  of  security  and  safety  within  Port 
Valdez  and  Prince  William  Sound. 
Vessels  desiring  access  must  obtain  a 
permit  from  the  Captain  of  the  Port  in 
the  following  manner: 

(2)  Applicants  must  submit  an 
application  via  written  request  to  the 
Captain  of  the  Port  at  least  48  hours 
prior  to  the  desired  time  of  entry  into  a 
security  or  safety  zone.  Applications 
submitted  less  than  48  hours  prior  to  the 
desired  time  of  entry  may  be  accepted 
by  the  Captain  of  the  Port  on  a  case  by 
case  basis.  The  written  request  must: 

(i)  Demonstrate  good  cause  for  entry 
into  a  security  or  safety  zone. 

(ii)  Describe  the  vessel(s)  entering 
(including  name,  visible  identifying 
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numbers,  markings,  etc.)  and  time(s)/ 
date(s)  of  entry. 

(iii)  Provide  certification  that  all  crew 
members  and  other  persons  on  board  are 
U.S.  citizens  or  provide  names  and 
identifying  information  on  all  non-U. S. 
citizens  (passport,  etc.)  and  certification 
that  all  odier  crew  and  other  persons  on 
board  are  U.S.  citizens. 

(iv)  Provide  a  name  and  contact 
information  for  the  applicant  or  the 
applicant's  designated  point  of  contact. 

(v)  If  the  application  is  submitted  less 
than  48  hovirs  prior  to  the  desired  entry 
into  a  security  or  safety  zone  it  must 
provide  the  reason  the  applicant  was 
unable  to  meet  the  48  hour  deadline. 
The  Captain  of  the  Port  may  consider 
circiunstances  beyond  the  applicant's 
control  as  acceptable  for  relief  from  the 
48  hour  deadline.  "Beyond  the 
applicant's  control"  may  include,  but  is 
not  limited  to,  short  notice  fishing 
openers,  gear  retrieval  for  short  notice 
fishing  closures  or  other  actions  by  state 
or  federal  wildlife  or  natural  resources 
management  agencies.  If  an  application 
does  not  meet  the  48  hour  deadline  and 
is  not  accepted,  the  Captain  of  the  Port 
shall  provide  the  reason(s)  why  the 
application  is  denied  in  a  written 
response  to  the  applicant. 

(vi)  Applications  may  be  delivered  in 
person  or  by  mail  to  Captain  of  the  Port, 
U.S.  Coast  Guard  Marine  Safety  Office, 
PC  Box  486.  105  Chfton  Drive,  Valdez. 
Alaska.  9968&-0486. 

(3)  Upon  approval  the  Captain  of  the 
Port  shall  issue  a  letter  permitting 
access  to  a  security  or  safety  zone 
specifying  time(s)/date(s)  of  entry, 
check-in.  check-out  and  emergency 
vacate  procedures.  This  letter  shall  be 
carried  aboard  the  vessel  and  presented 
upon  request  to  any  on-scene  patrol 
personnel  of  the  Coast  Guard. 

(4)  The  Captain  of  the  Port  may 
require  a  permittee  to  monitor  certain 
radio  frequencies,  display  special  visual 
signals  such  as  flags  or  markers,  enter 
and  depart  at  specific  locations  and 
undergo  a  vessel  examination  prior  to 
entry  into  any  security  or  safety  zone. 

(5)  All  persons  and  vessels  must 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  and  the 
designated  on-scene  patrol  persormel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  vessel  displaying  a  U.S. 
Coast  Guard  ensign,  by  siren,  radio, 
flashing  light,  or  other  means,  or  by  on- 
scene  Coast  Guard  patrol  personnel,  the 
operator  of  the  vessel  shall  proceed  as 
directed.  Coast  Guard  Auxiliary  and 
local  or  state  agencies  may  be  present  to 
inform  vessel  operators  of  the 
requirements  of  this  section  and  other 


applicable  laws.  Coast  Guard  Auxiliary 
and  local  or  state  agencies  and  may  have 
on  board  their  vessels  Coast  Guard 
patrol  personnel. 

(e)  Authority.  In  addition  to  33  U.S.C. 
1231  and  49  CFR  1.46.  the  authority  for 
this  section  includes  33  U.S.C.  1226. 

Dated:  September  25.  2002. 
M.A.  Swanson, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port,  Prince  William  Sound.  Alaska. 
[FR  Doc.  02-26974  Filed  10-22-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Docket  #WA-70-71 48;  FRL -7397-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plan; 
Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA  or  "we"). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
most,  but  not  all  of  the  State 
Implementation  Plan  (SIP)  revisions  for 
visibility  submitted  by  the  State  of 
Washington  on  November  5,  1999. 
Significant  provisions  of  this  SIP 
revision  that  we  propose  to  approve 
include  an  improved  smoke 
management  plan  and  the  Southwest 
Air  Pollution  Control  Agency 
(SWAPCA)  emission  limitations  on  the 
Centralia  Power  Plant  located  in  central 
western  Washington. 
DATES:  Conmaents  must  be  received  on 
or  before  November  22,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Steven  K.  Body,  EPA, 
Region  10,  Office  of  Air  Quality  (OAQ- 
107),  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  You  may  see  copies 
of  the  relevant  documents  used  in  this 
proposed  action  during  normal  business 
hours  at  the  following  location:  EPA 
Region  10,  Office  of  Air  Quality,  1200 
Sixth  Avenue.  Seattle,  Washington, 
98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Body,  EPA  Region  10,  Office 
of  Air  Quality,  at  (206)  553-0782. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary  information  is  organized 
in  the  following  order: 

Background 

I.  Background  on  Visibility 

A.  What  is  visibility  protection  and  why  do 
we  have  it? 

B.  What  are  the  main  visibility  protections 
provided  by  federal  rules? 


C.  How  has  visibility  been  protected  in 
Washington? 

II.  What  are  the  required  provisions  of  a 

visibility  SIP? 

A.  Long  Term  Strategy 

B.  Monitoring 

C.  BART 

III.  What  does  this  proposed  Visibility  SIP 

revision  change  and  how  do  these 
changes  compare  to  federal 
requirements? 

A.  Provisions  to  revise  the  protection  of 
Integral  Vistas 

B.  Provisions  to  revise  the  Smoke 
Management  Plan 

i.  What  is  Washington's  Smoke 

Management  Plan? 
ii.  How  does  Washington's  1999  proposed 

SIP  Revision  change  the  Plan? 
iii.  How  does  the  Smoke  Management  Plan 

compare  to  federal  requirements? 

C.  Provisions  to  include  the  SWAPCA 
RACT  Emission  Limitations  for  Centralia 
Power  Plant 

D.  Provisions  to  revise  the  State's  Best 
Available  Retrofit  Technology  and  New 
Source  Review  Rules 

Administrative  Requirements 


Background 

I.  Background  on  Visibility 

A.  What  Is  Visibility  Protection  and  Why 
Do  We  Have  It? 

Section  169A  of  the  federal  Clean  Air 
Act  (CAA  or  Act)  requires  states  to 
protect  visibility  in  mandatory  Class  I 
federal  areas.  Mandatory  Class  1  federal 
areas  are  specified  large  National  Parks 
or  Wilderness  Areas.  In  Washington, 
there  are  8  mEmdatory  Class  1  federal 
areas;  the  Mount  Rainier  National  Park, 
North  Cascades  National  Park.  Olympic 
National  Park,  Alpine  Lake  Wilderness 
Area,  Glacier  Peak  Wilderness  Area. 
Goat  Rocks  Wilderness  Area,  Mount 
Adams  Wilderness  Area,  and  Pasa\ien 
Wilderness  Area.  40  CFR  81.434  The 
federal  rules  regulating  visibility 
protection  are  set  out  in  40  CFR  part  51. 
subpart  P. 

B.  What  Are  the  Main  Visibility 
Protections  Provided  by  the  Federal 
Rules? 

The  Clean  Air  Act  sets  out  a  goal  of 
preventing  any  future  and  remedying 
any  existing  impairment  of  visibility  in 
mandatory  Class  I  federal  areas.  42 
U.S.C.  7491.  Employing  a  close 
coordination  process  among  the  state 
and  the  federal  land  managers  (FLM). 
the  federal  rules  require  monitoring  of 
visibility  in  mandatory  Class  1  federal 
areas,  as  well  as  the  development  of  a 
long-term  strategy  for  making  reasonable 
progress  towards  the  national  visibility 
goal.  The  visibility  protection  rules  also 
provide  for  an  assessment  of  visibility 
impacts  from  any  new  or  major 
modification  to  a  major  stationary 
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source  that  may  affect  mandatory  Clas.s 
I  federal  areas.  Additionally,  in  the 
event  that  a  federal  land  manager 
certifies  impairment  of  visibility  in  a 
mandatory  Class  1  federal  area  that 
could  be  caused,  or  contributed  to.  by 
an  existing  stationary  facility,  emission 
limitations  representing  Best  Available 
Retrofit  Technology  (B.\RT)  may  be 
imposed  on  the  facility. 

The  federal  visibility  rules  were 
modified  in  1999  to  include  provisions 
for  addressing  regional  haze.  See  B4  FR 
35714.  July  1.  1999.  Regional  haze  is 
visibility  impairment  which  results 
from  the  cumulative  impact  of 
emissions  from  many  point  and  non- 
point  sources.  All  states  are  currently  in 
the  process  of  developing  revisions  to 
their  SIPs  to  address  the  regional  haze 
provisions.  Therefore,  the  SIP 
submission  under  discussion  in  this 
action  is  not  required  to  comply  with 
the  regional  haze  provisions  of  40  CFR 
part  51,  subpart  P. 

C.  How  Has  Visibility  Been  Protected  in 
Washington' 

The  initial  proposed  Visibility  SIP  for 
Washington  was  submitted  by  the  State 
and  approved  in  part  bv  EPA  on  Mav  4. 
1987.  (52  FR  16243).  EPA  approved  the 
Washington  State  Visibility  Protection 
Program  (with  exceptions  described 
below),  certain  provisions  of  173-403 
Washington  Administrative  C.ode 
(W.\C)  Implementation  of  Regulations 
for  Air  Contaminant  Sources,  and  the 
1983  Smoke  Management  Program.  EPA 
disapproved  Section  VS.,  the  new 
source  review  program.  Appendix  A, 
the  Proposed  Best  Available  Retrofit 
Technology  (BART)  rule,  and  the 
Proposed  New  Source  Review 
Regulations. 

II.  What  are  the  Required  Provisions  of 
a  Visibility  SIP? 

40  CFR  51  302  provides  the 
requirements  for  Visibility  SIPs  These 
requirements  and  how  the  Washington 
Visibility  SIP  meets  these  requirements 
are  summarized  below 

A.  Long-Term  Strategy 

The  SIP  needs  to  include  a  long-term 
(10-15  year)  strategy  that  includes 
emission  limitations,  schedules  of 
compliance,  and  other  measures  as 
deemed  necessary  to  make  reasonable 
progress  toward  the  national  goal.  See 
40  CFR  51.302(c)(2)(i)  In  general. 
Section  VI  of  the  proposed  1999  SIP 
revision  provides  a  discussion  of  the 
long-term  strategy,  including  measures 
for  stationary  sources,  mobile  sources, 
area  sources,  and  interstate 
coordination.  The  long-term  strategy 
must  include: 


•  A  strategy  for  evaluating  visibility 
in  mandatory  Cllass  I  federal  areas  by 
visual  observation  or  other  appropriate 
monitoring  techniques.  See  40  CFR 
51.305(a).  vSection  V  of  the  proposed 
1999  SIP  revision  provides  for 
monitoring  through  the  IMPROVE 
monitoring  netwi^rk  and  an  assessment 
strategy. 

•  A  provision  for  the  available 
visibility  data  and  provide  a  mechanism 
for  its  use  in  decisions  required  bv  the 
regulations  See  40  CFR  51.305(b)". 
Section  IX  of  the  proposed  1999  SIP 
revision  provides  for  the  development 
and  use  of  available  data  for  SIP  review 
and  development. 

•  A  strategy  covering  any  existing 
impairment  the  Federal  Land  Manager 
certifies  to  the  State  and  integral  vista  of 
which  the  Federal  Land  Manager 
notifies  the  State  at  least  6  months  prior 
to  plan  submission.  See  40  CFR 

51  306(a)(1).  Section  1  of  the  proposed 
1999  SIP  revision  discusses  certification 
of  impairment  in  federal  mandatory 
Class  I  areas.  Section  III  of  the  proposed 
1999  SIP  revision  discusses  integral 
vistas. 

•  A  discussion,  with  reasonable 
specificity,  why  the  long-term  strategy  is 
adequate  for  making  reasonable 
progress  See  40  CFR  51.306(a)(3). 
Section  VI  of  the  proposed  1999  SIP 
revision  discusses  all  source  categories, 
the  control  measures  that  apply  to  them, 
and  a  qualitative  assessment  of  how 
these  are  adequate  for  making 
reasonable  progress.  Section  IX  of  the 
proposed  1999  SIP  revision  discusses 
the  evaluation  of  progress  toward 
achieving  the  national  visibility  goal. 

•  Coordination  of  the  long-term 
strategy  with  other  existing  plans  and 
goals,  including  those  provided  by 
affected  Federal  Land  Managers.  See  40 
CFR  51.306(a)(3).  Section  IV  of  the 
proposed  1999  SIP  revision  provides  for 
the  consultation  with  Federal  Land 
Managers  for  the  review  and  revision  of 
the  visibility  SIP  and  New  Source 
Review  rules. 

•  Provisions  for  periodic  review  and 
revision  as  appropriate  of  not  less  than 
every  three  years.  See  40  CFR  51.306(c). 
This  review  must  include: 

( 1 )  Progress  achieved  in  remedying 
existing  impairment; 

(2)  Tne  ability  of  the  long-term 
strategy  to  prevent  future  impairment; 

(3)  Any  change  in  visibility  since  the 
last  report; 

(4)  .\dditional  measures,  including 
the  need  for  SIP  revisions  that  may  be 
needed  to  assure  reasonable  progress; 

(5)  The  progress  achieved  in 
implementing  BART  and  meeting  other 
schedules  set  forth  in  the  long-term 
strategy;  and 


(6)  The  impact  of  any  exemption 
granted  under  40  CFR  51.303. 

(7)  The  need  for  BART  to  remedy 
existing  visibility  impairment  of  any 
integral  vista. 

Section  IV  of  the  proposed  1997  SIP 
revision  provides  for  the  review  of  the 
visibility  SIP. 

•  Provisions  for  review  of  the  impacts 
of  any  new  or  modified  major  stationary 
source.  See  40  CFR  51.306(d).  The 
Washington  Department  of  Ecology  has 
a  fully  delegated  Prevention  of 
Significant  Deterioration  (PSD)  program. 
The  Department  of  Ecology  was  notified 
of  this  delegation  by  letter  dated 
February  7,  2002. 

B.  Monitoring 

The  plan  must  contain  an  assessment 
of  visibility  impairment  and  a 
discussion  of  how  each  element  of  the 
plan  relates  to  preventing  future  or 
remedying  existing  impairment.  See  40 
CFR  51.302(c)(2)(ii).  Section  V  of  the 
proposed  1993  SIP  revision  provides  for 
visibility  monitoring  of  the  mandatory 
Class  I  federal  areas.  Section  IV  of  the 
proposed  1999  SIP  revision  provides  a 
general  discussion  of  the  effect  of 
measures  on  preventing  future  and 
remedying  existing  impairment. 

C.  BART 

The  plan  must  contain  emission 
limitations  representing  BART  for  any 
existing  facility  that  meets  the 
requirements  of  40  CFR  51.301(e),  and 
for  which  impairment  has  been  certified 
by  the  Federal  Land  managers  and  for 
which  the  State  has  determined  such 
impairment  is  reasonably  attributed  to 
that  source.  (40  CFR  51.302(c)(2)(iii), 

The  State  has  not  determined  that 
existing  impairment  in  any  mandatory 
Class  I  federal  area  for  which 
impairment  has  been  certified  can  be 
reasonably  attributed  to  a  specific  major 
stationary  source. 

in.  What  Does  This  Proposed  Visibility 
SIP  Revision  Change  and  How  Do 
These  Changes  Compare  to  the  Federal 
Requirements? 

A.  Provisions  To  Revise  the  Protection  of 
Integral  Vistas 

The  1987  SIP  included  a  list  of 
"Preliminary  Integral  Vistas"  that  were 
proposed  by  the  National  Park  Service 
(NPS).  The  1987  SIP  provides  that  until 
the  NPS  finalizes  the  list  of  vistas,  the 
panoramas  listed  in  the  January  15, 
1981  Federal  Register  (Table  III-2)  will 
be  protected  under  the  visibility  SIP. 
These  integral  vistas  were  never 
finalized  by  the  NPS  in  accord  with  40 
CFR  51.304.  Thus,  there  are  no  federally 
recognized  Integral  Vistas  to  be 
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protected.  In  the  interim,  no  emission 
limitation  was  established  for  a  source 
that  specifically  protected  an  integral 
vista,  nor  is  the  State  proposing  to  revise 
and  relax  an  emission  limitation 
established  for  integral  vista  protection. 
The  1999  proposed  SIP  revision 
removes  the  provisions  that  would  have 
continued  these  protections.  The  federal 
visibility  regulations  (40  CFR  51.304(d)) 
indicate  that  a  state  need  not  in  its 
implementation  plan  list  any  integral 
vista  the  identification  of  which  was  not 
made  in  accordance  with  the  criteria  in 
40  CFR  51, 304(a).  Since  no  integral 
vistas  have  been  identified  by  the  FLM, 
there  is  no  relaxation  of  SIP  emission 
requirements  and  since  the  1999 
proposed  SIP  revision  meets  the 
applicable  requirements  for  visibility 
protection  in  mandatory  Class  I  federal 
areas,  EPA  proposes  approval  of  this 
revision. 

B.  Provisions  To  Revise  the  Smoke 
Management  Plan 

i.  What  Is  Washington's  Smoke 
Management  Plan? 

Washington's  Smoke  Management 
Plan  (SMP)  is  a  program  designed  to 
manage  smoke  impacts  from  the  burning 
of  silviculture  and  agriculture  wastes. 
The  SMP  balances  forest  and 
agricultural  land  burning  with 
preventing  smoke  fi-om  being  carried  to, 
or  accumulating  in,  designated  areas 
and  other  areas  sensitive  to  smoke. 

ii.  How  Does  Washington's  1999 
Proposed  SIP  Revision  Change  the  Plan? 

The  Smoke  Management  Plan  (SMP) 
of  1998  submitted  in  the  proposed  1999 
Visibility  SIP  revision  is  a  significant 
improvement  over  the  1983  SMP 
included  in  the  1987  SIP.  The  1983  SMP 
provides  for  reduced  emissions  through 
optimization  of  fuel  conditions  [i.e.  dry 
fuel),  improves  ventilation  and 
dispersion  through  meteorology,  and 
minimizes  impact  by  controlling  smoke 
drift  into  populated  areas.  There  is  no 
consideration  for  protection  ofrisibility 
in  mandatory  Class  I  federal  areas. 

The  1998  SMP  requires  approval  from 
the  Resource  Protection  Division 
Manager,  Department  of  Natural 
Resources  for  all  biuns.  Approval 
requirements  differ  depending  whether 
the  fire  is  a  "large  fire"  involving  over 
100  tons  of  fuel  or  small  fire.  Large  fire 
burn  approval  considers  a  number  of 
factors  including  likelihood  of  intrusion 
into  populated  areas  and  Class  I  areas, 
air  quality  regulations,  violation  of 
emission  reductions  targets,  violations 
of  another  state's  air  quality  standards, 
and  whether  smoke  will  disperse  within 
given  timeframes.  Operators  of  small 


fires  (less  than  100  ton  of  fuel)  must  call 
a  toll  free  phone  number  and  follow  the 
instructions  that  apply  for  that  day  and 
location  of  the  proposed  biu-n. 

The  SMP  further  requires  emissions 
from  burning  be  reduced  by  20%  from 
baseline  levels  (defined  in  the  SMP)  by 
December  1994  and  until  December 
2000.  Emissions  from  burning  must  be 
permanently  reduced  by  50%  from 
baseline  levels  by  December  2000. 

iii.  How  Does  the  Smoke  Management 
Plan  Compare  to  Federal  Requirements? 

The  visibility  protection  provisions  at 
40  CFR  part  51,  subpart  P  suggest  that 
states  consider  Smoke  Management 
Plans  in  developing  long-term  strategies 
for  visibility  protection.  However,  there 
are  no  specific  federal  requirements  for 
states  to  develop  and  adopt  Smoke 
Management  Plans.  In  September  1992, 
the  Environmental  Protection  Agency 
published  The  Prescribed  Burning 
Background  Document  and  Technical 
Information  Document  for  Best 
Available  Control  Measures  to  assist 
states  in  the  development  of  Smoke 
Management  Plans  (EPA-450/2-92- 
003).  These  are  a  few  examples  of  how 
the  federal  government  acknowledges 
the  benefits  of  smoke  management 
plans. 

C.  Provisions  To  Include  the  SWAPCA 
RACT  Emission  Limits  for  Central ia 
Power  Plant 

Centralia  Power  Plant  (CPP)  is  a  coal 
fired  electrical  generating  station  that 
has  a  potential  to  emit  (PTE)  90,000  t/ 
yr  S02,  It  is  a  BART  eligible  source  as 
defined  by  40  CFR  51.301.  It  is  located 
near  the  mandatory  Class  I  federal  area, 
Mt.  Rainier  National  Park  in 
Washington  state.  The  National  Park 
Service  has  certified  visibility 
impairment  at  Mt.  Rainier  National 
Park.  The  State  of  Washington  has  NOT 
determined  that  this  visibility 
impairment  is  reasonably  attributable  to 

the  CPP. 

The  SIP  must  contain  emission 
limitations  representing  BART  and 
schedules  for  compliance  with  BART 
for  each  existing  stationary  facility 
identified  according  to  40  CFR  51.302 
(c)(4).  The  state  needs  to  identify  each 
existing  facility  which  may  reasonably 
be  anticipated  to  cause  or  contribute  to 
impairment  of  visibility  in  any  Class  I 
federal  areas  where  the  impairment  in 
the  mandatory  Class  I  area  is  reasonably 
attributable  to  that  existing  stationary 
facility.  The  State  has  not  identified  any 
soiu-ce  or  group  of  small  sources, 
including  the  Centralia  Power  Plant 
(CPP).  as  existing  facilities  that  may 
reasonably  be  expected  to  contribute  to 
visibility  impairment  to  Class  I  areas. 


Therefore,  under  40  CFR  51.302(c)(4},  a 
BART  analysis  is  not  required  for  CPP. 
In  the  future  regional  haze  SIP.  a  BART 
analysis  may  be  required  for  the  CPP 
under  40  CFR  51.308(e). 

In  a  separate  activity  the  State, 
Southwest  Air  Pollution  Control 
Authority  (SWAPCA),  the  National  Park 
Service  and  Forest  Ser\'ice,  owners  of 
the  CPP,  and  EPA  entered  into  a 
negotiated  agreement  to  establish 
emission  limits  for  S02,  NOy,  and  PM- 
10  for  the  CPP.  The  SWAPCA.  who  has 
regulatory  authority  over  the  CPP. 
issued  the  CPP  a  Reasonably  Available 
Control  Technology  (RACT)  order  under 
state  law  that  contain  emission 
limitations.  This  RACT  Order  is 
included  in  the  proposed  1999  Visibility 
SIP  revision. 

Both  SWAPCA  in  their  Technical 
Support  Document  for  the  RACT  Order 
and  EPA  Region  10  have  independently 
conducted  an  analysis  of  the  emission 
limits  in  the  RACT  Order  comparing 
them  against  what  would  have  been 
required  using  the  Clean  Air  Act 
definition  of  BART  and  EPA  BART 
guidelines.  Additional  details  on  this 
analyses  can  be  found  in  the  Technical 
Support  Document  accompanying  this 
proposed  action  and  docket  of  this 
proposed  action.  The  conclusion  of  both 
analysis  is  that  the  RACT  Order 
emission  limits  for  S02  and  PM-10 
represent  BART.  EPA  proposes  to 
approve  these  emissions  limitations  as 
meeting  the  BART  requirements  of  40 
CFR  51.308(c)(4).  Additionally,  while 
the  NOx  emission  limitation  may  have 
represented  BART  when  the  emission 
limits  in  the  RACT  Order  were 
negotiated,  recent  technology 
advancements  have  been  made.  EPA 
cannot  sav  that  the  emission  limitations 
in  the  SWAPCA  RACT  Order  for  NOy 
represent  BART.  However  EPA  proposes 
to  approve  the  emission  limits  for  NO\ 
as  a  strengthening  of  the  SIP  for 
visibility  purposes. 

D.  Provisions  To  Revise  the  State's  Best 
Available  Retrofit  Technology  and  .\'ew 
Source  Review  Rules 

The  proposed  1999  SIP  revision  also 
included  revised  rules  for  Best 
Available  Retrofit  Technology  (BART) 
(WAC  173-400-151  and  New  Source 
Review  (NSR)  (WAC  173-400-110.  112, 
113,  &  141).  Subsequent  to  the  submittal 
in  1999,  the  State  has  verbally  indicated 
that  new  rules  are  being  developed  and 
the  rules  in  this  submittal  will  soon  be 
obsolete.  EPA  proposes  to  take  no  action 
on  these  rules. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
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action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administratt)r  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-t). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249,' November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  ■  (62  FR  19885,  April  23,  1997).  " 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPAs 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 


inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  .satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

HhI.hI:  C)t  lob.'i  10.  2002 
Ronald  .\.  Kreizenbeck. 
Acting  RnoiDnal  Administrator.  EPA.  Region 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  No.  CO-001-0068;  FRL-7397-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  Governor  of 
Colorado  on  November  5,  1999.  The 
November  5,  1999  submittal  exempts 
military  training  exercises  at  the  United 
States  Army  Installation  Fort  Carson 
and  United  States  Army  Pinon  Canon 
Maneuver  Site  (PCMS)  from  opacity 
limits.  The  intended  effect  of  this  action 
is  to  allow  the  use  of  smoke  and 
obscurants  for  military  training 
exercises  when  operated  under 
applicable  requirements.  This  action  is 
being  taken  under  section  110  of  the 
Clean  Air  Act  (CAA), 
DATES:  Written  comments  must  be 
received  on  or  before  November  22. 
2002. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  8.  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202.  Copies  of 
the  documents  relevant  to  this  action 


are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  300.  Denver,  Colorado, 
80202.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Colorado 
Department  of  Public  Health  and 
Environment,  Air  Pollution  Control 
Division,  4300  Cherry  Creek  Drive 
South,  Denver,  Colorado  80246-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurel  Dygowski,  EPA,  Region  8.  (303) 
312-6144. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we"  or  "our"  is  used  means  EPA. 

L  Analysis  of  the  State  Submittal 

A.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan  admitted 
by  a  State  must  be  adopted  after 
reasonable  notice  and  public  hearing. 
Section  110(1)  of  the  Act  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  must  also  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  and  57  FR  13565). 
EPA's  completeness  criteria  are  set  out 
at  40  CFR  part  51,  appendix  V.  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  submission.  This 
submittal  became  complete  by  operation 
of  law  on  May  5,  2000,  in  accordance 
with  section  110(k)(l){B)  of  the  Act. 

To  entertain  public  comment,  the 
State  of  Colorado,  after  providing 
adequate  public  notice,  held  a  public 
hearing  on  July  17,  1998.  to  address  the 
revision  to  the  SIP.  Following  the  public 
hearing  and  public  comment  period,  the 
Colorado  Air  Quality  Control 
Commission  adopted  the  revision.  The 
revision  to  Regulation  No.  1  was 
adopted  on  July  17.  1998.  and  the 
Governor  of  Colorado  submitted  the 
revisions  to  the  SIP  with  a  letter  dated 
November  5,  1999. 
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B.  Summary  of  SIP  Revision 

Regulation  No.  1  Emission  Control  for 
Particulates,  Smokes,  Carbon  Monoxide 
and  Sulfur  Dioxide 

Colorado  has  added  a  new  subsection 
D  to  Regulation  No.  1,  section  II,  which 
provides  an  exemption  for  U.S.  military 
training  exercises  at  the  United  States 
Army  Installation  Fort  Carson  and  the 
United  States  Army  Pinon  Canon 
Maneuver  Site  (PCMS)  from  opacity 
limits.  The  emissions  of  fog  oil  and 
other  short  duration  military  smokes,  of 
twelve  minutes  or  less,  will  be 
exempted  from  the  opacity  limits 
specified  in  Regulation  No.  1,  section  II. 
Regulation  No.  1,  section  II.A  currently 
mandates".  .  .  no  owner  or  operator  of 
a  source  shall  allow  or  cause  the 
emission  into  the  atmosphere  of  any  air 
pollutant  which  is  in  excess  of  20% 
opacity."  The  military  engages  in 
training  which  creates  emissions  in 
excess  of  the  20%  opacity  standard, 
thus  this  exemption  is  necessary  for  the 
military  to  carry  out  realistic  obscurant 
training. 

The  exemption  is  only  granted  if  other 
restrictions  are  met,  including  the 
following:  A  three  kilometer  buffer  zone 
for  the  entire  perimeter  of  Fort  Carson 
and  PCMS  is  required,  and  no  smoke 
generation  will  occur  within  this  buffer 
zone;  smoke  generation  will  cease  if 
smoke  crosses  or  is  in  danger  of  crossing 
the  boundary  of  Fort  Carson  or  PCMS; 
and  an  observer  will  be  posted  to 
determine  if  training  should  be  halted  if 
there  is  potential  for  the  smoke  to  drift 
across  the  boundary  of  Fort  Carson  and 
PCMS. 

A  modeling  analysis  of  the  smoke 
training  exercises  was  conducted  in  an 
effort  to  determine  the  ambient  air 
impacts  at  locations  outside  the  Ft. 
Carson  boimdary.  However,  the 
modeling  study  did  not  address  a 
potential  maximvun  emissions  scenario 
where  a  larger  quantity  of  emissions 
could  be  emitted  at  locations  closer  to 
the  property  boimdary.  The  report  also 
did  not  address  the  possibility  that 
certain  smoke  generation  activities  may 
release  smaller  particles  which  would 
stay  airborne  longer  and  be  more  likely 
to  impact  off-site  receptors.  In  addition, 
the  period  of  meteorological  data  that 
was  used  in  the  modeling  study  was 
insufficient  to  characterize  the  most 
adverse  meteorological  conditions  that 
can  occur  in  the  Ft.  Carson  area. 
Therefore,  EPA  believes  the  modeling 
results  are  inconclusive,  and  our 
proposed  approval  of  the  opacity 
exemption  is  not  based  on  these  results. 
Several  monitoring  studies  were  also 
conducted  over  a  period  of  years  and 
the  results  of  these  studies  were 


included  with  this  SIP  revision. 
However,  it  is  not  clear  whether  the 
monitoring  data  was  collected  during 
the  Army's  smoke  training  exercises, 
thus  these  data  were  also  not  used  as  a 
basis  for  the  proposed  approval  of 
Colorado's  SIP  revision. 

As  stated  above,  the  military  engages 
by  design  in  training  that  creates 
emissions  in  excess  of  the  20%  opacity 
standard.  Based  on  this  fact  and  the 
restrictions  that  are  imposed  on  the 
military's  use  of  smokes  by  the 
proposed  rule,  the  EPA  is  proposing  to 
approve  this  SIP  revision. 

n.  Proposed  Action 

EPA  is  proposing  to  approve  revisions 
Colorado's  Regulation  No,  1 ,  submitted 
on  November  5.  1999.  EPA  is  soliciting 
public  comments  on  the  issues 
discussed  in  this  document  or  on  other 
relevant  matters.  These  comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
EPA  Regional  office  listed  in  the 
Addresses  section  of  this  document. 

Section  110(1)  of  the  Clean  Air  Act 
states  that  a  SIP  revision  cannot  be 
approved  if  the  revision  would  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  towards  attainment  of 
the  NAAQS  or  any  other  applicable 
requirements  of  the  Act.  The  Colorado 
SIP  revisions  that  are  the  subject  of  this 
document  do  not  interfere  with  the 
maintenance  of  the  NAAQS  or  any  other 
applicable  requirement  of  the  Act 
because  the  State  of  Colorado  is 
requiring  that  an  observer  be  placed  to 
visibly  determine  whether  the  smoke  is 
in  danger  of  crossing  the  perimeter  and 
will  cease  smoke  generation  if  this 
occurs.  This  is  protective  of  the  NAAQS 
because  PMlO  concentrations  are  clearly 
visible  to  the  human  eye  at  levels  much 
lower  than  the  24  hour  PMlO  NAAQS. 
Therefore,  section  110(1)  requirements 
are  satisfied. 

ni.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 


Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249," November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibUities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technologv  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.). 
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List  of  Subjects  in  40  CFR  Part  52 

Envininmcntdl  protection.  .\\t 
pollution  control.  Intergovernint^ntal 
relations.  Particulate  matter,  Reporting 
and  recordkeeping  requirements. 

Auttiority:  42  LI.S.C.  7401  et  seq 
Dated:  October  10.  2002. 
lack  W.  McGraw, 

Attniii  Rfj^ional  Administrator.  Region  8. 
IFR  Do(  .  02-2fiqflO  Filed  10-22-02;  8:45  amj 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7399-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protectit)n 

Agencv. 

ACTION:  Notice  of  intent  for  partial 
deletion  of  the  Rocky  Mountain  .\rs»Mial 
National  Priorities  List  Site  from  the 
.National  Priorities  List;  extension  of  the 
public  comment  period. 


SUMMARY:  The  Environmental  Protection 
Agencv  (EPA)  Region  8  announced  its 
intent  to  delete  the  western  tier  parcel 
of  the  Rockv  Mountain  Arsenal  National 
Priorities  List  Site  (RMA/NPL  Site)  On- 
Post  Operable  Unit  (OU)  from  the 
National  Priorities  List  (NPL)  nn 
September  23.  2002  (b7  FR  59487).  The 
30-dav  public  fomment  period  is 
scheduled  to  end  on  October  23.  2002. 
During  the  public  meeting  held  on 
October  10.  2002.  a  formal  request  was 
made  to  extend  the  public  comment 
period.  In  response.  EPA  is  extending 
the  public  comment  period  for  an 
additional  30  days  concluding  on 
November  22.  2002. 

The  NPL  constitutes  Appendix  B  of 
40  CFR  part  300  which  is  the  National 
Oil  and  Hazardous  Substant  es  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  10.5  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liabilitv 
Act  (CERCLA). 

EPA  bases  its  proposal  to  delete  the 
western  tier  of  thf!  RMA/NPL  Site  on  the 
determinatifin  hv  EP.\  and  the  .State  of 
Colorado,  through  the  Colorado 
Department  of  Public  Health  and 
Environment .(CDPHE).  that  all 
appropriate  actions  under  CERCL.A  have 
been  implemented  to  protect  human 
health,  welfare,  and  the  environment 
and  that  no  further  response  action  by 
responsible  parties  is  appropriate. 


Thi>  |)artial  deletion  pertains  only  to 
the  western  tier  of  the  On-Post  OU  of 
the  RMA/NPL  Site  and  does  not  include 
the  rest  of  the  On-Post  OU  or  the  Off- 
Past  OU.  The  rest  of  the  On-Post  OU 
and  the  Off-Post  OU  will  remain  on  the 
NPL  and  response  activities  will 
continue  at  those  OUs. 
DATES:  t'omments  concerning  this 
proposed  partial  deletion  may  be 
submitted  to  EPA  on  or  before 
November  22.  2002. 
ADDRESSES:  Comments  may  be  mailed 
to.  Catherine  Roberts.  Community 
Involvement  (Coordinator  (SOCC).  U.S. 
EPA,  Region  8.  999  18th  Street.  Suite 
300.  Denver,  Colorado.  80202-2466,  1- 
800-227-8917  or  (303) 312-6025. 

(Comprehensive  information  on  the 
RMA/NPL  Site,  as  well  as  information 
specific  to  this  proposed  partial 
deletion,  is  available  through  EPA's 
Region  8  Superfund  Records  Center  in 
Denver.  Colorado.  Documents  are 
available  for  viewing  by  appointment 
from  8:00  a.m.  to  4:00  p.m..  Monday 
through  Fridav  excluding  holidavs  by 
calling  (303)  312-6473.  The 
Administrative  Record  for  the  RMA/ 
NPL  Site  and  the  Deletion  Docket  for 
this  partial  deletion  are  maintained  at 
the  loint  Administrative  Records 
Document  Facility.  Building  129,  Room 
2024.  C()mmen;e  City.  Colorado  80022- 
1748.  (303)  289-0362.  Documents  are 
available  for  viewing  from  12:00  p.m.  to 
4:00  p  m  .  Monday  through  Friday  or  by 
ap[)()iiitment 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Williams,  Remedial  Project 
Manager  (8EPR-F),  U.S.  EPA.  Region  8. 
999  18th  Street,  Suite  300.  Denver 
Colorado.  80202-2466.  (303)  312-6660. 
SUPPLEMENTARY  INFORMATION: 

Cable  (it'CCunlenl.s 

I  Intrmluc  liiin 

II  Nt'l.  U.'U-Iii)n  Criteria 

III  Deletion  Procedures 

IV  Basis  for  Intended  Partial  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  8  announces  a  thirty  (30) 
day  extension  of  the  public  comment 
period  for  the  intent  to  delete  the 
western  tier  parcel  of  the  Rocky 
Mountain  Arsenal  National  Priorities 
List  (RMA/NPL)  Site.  Commerce  City. 
Colorado,  from  the  National  Priorities 
List  (NPL)  and  requests  comment  on 
this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingencv  Plan  (NCP).  40  CFR  part 
300,  which  EPA  prcjmulgated  pursuant 
to  Section  105  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liabilitv  Act  (CERCLA).  42  U.S.C. 


9605.  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substance  Superfund 
(Fund).  This  partial  deletion  of  the  Site 
is  proposed  in  accordance  with  40  CFR 
300.425(e)  and  Notice  of  Policy  Change: 
Partial  Deletion  of  Sites  Listed  on  the 
National  Priorities  List  (60  FR  55466 
(Nov.  1.  1995)).  As  described  in  40  CFR 
300.425(e}(3),  portions  of  a  site  deleted 
from  the  NPL  remain  eligible  for  further 
remedial  actions  if  warranted  by  future 
conditions. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
of  the  RMA/NPL  Site  until  November 
22,  2002. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  the  procedures  that 
EPA  is  using  for  this  proposed  partial 
deletion.  Section  IV  discusses  the 
western  tier  of  the  RMA/NPL  Site  and 
explains  how  it  meets  the  deletion 
criteria. 

II.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate  to  protect  public  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  section 
300.425(e),  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

Section  300.425(e)(l)(i).  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required:  or 

Section  300.425(e)(l)(ii).  All 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented, 
and  no  further  response  action  by 
responsible  parties  is  appropriate;  or 

.Section  300.425(e)(l)(iii).  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  remedial  measures  is 
not  appropriate. 

A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
ability  to  conduct  CERCLA  response 
activities  for  portions  not  deleted  from 
the  NPL.  In  addition,  deletion  of  a 
portion  of  a  site  from  the  NPL  does  not 
affect  the  liability  of  responsible  parties 
or  impede  agency  efforts  to  recover  costs 
associated  with  response  efforts.  The 
U.S.  Army  and  Shell  Oil  Company  will 
be  responsible  for  all  future  remedial 
actions  required  at  the  area  deleted  if 
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future  site  conditions  warrant  such 
actions. 

ni.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  Section 
300.425(e)  of  the  NCP  has  been  met, 
EPA  may  formally  begin  deletion 
procedures.  The  following  procedures 
were  used  for  this  proposed  deletion  of 
the  western  tier  of  the  RMA/NPL  Site: 

(1)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
documents. 

(2)  The  State  of  Colorado,  through  the 
CDPHE,  concurred  with  publication  of 
the  notice  of  intent  for  partial  deletion. 

(3)  Concurrent  with  me  national 
Notice  of  Intent  for  Partial  Deletion,  a 
local  notice  was  published  in  a 
newspaper  of  record  and  distributed  to 
appropriate  federal.  State,  and  local 
officials,  and  other  interested  parties. 
These  notices  announced  a  thirty  (30) 
day  public  comment  period  on  the 
deletion  package,  ending  October  23, 
2002,  based  upon  publication  of  the 
notice  in  the  Federal  Register  and  a 
local  newspaper  of  record. 

(4)  Concurrent  with  this  national 
Notice  of  the  Public  Comment 
Extension,  a  local  notice  has  been 
published  in  a  newspaper  of  record  and 
has  been  distributed  to  appropriate 
federal.  State,  and  local  officials,  and 
other  interested  parties.  These  notices 
announce  a  thirty  (30)  day  extension  of 
the  public  comment  period,  which  ends 
on  November  22,  2002. 

(5)  EPA  has  made  all  relevant 
docimients  available  at  the  information 
repositories  listed  previously  for  public 
inspection  and  copying. 

Upon  completion  of  the  thirty  (30) 
calendar  day  extension  of  the  public 
comment  period,  EPA  Region  8  will 
evaluate  each  significant  comment  and 
any  significant  new  data  received  before 
issuing  a  final  decision  concerning  the 
proposed  partial  deletion.  EPA  will 
prepare  a  responsiveness  summary  for 
each  significant  comment  emd  any 
significant  new  data  received  during  the 
public  comment  period  and  will  address 
concerns  presented  in  such  comments 
and  data.  The  responsiveness  summary 
will  be  made  available  to  the  public  at 
the  EPA  Region  8  office  and  the 
information  repository  listed  above  and 
will  be  included  in  the  final  deletion 
package.  Members  of  the  public  are 
encouraged  to  contact  EPA  Region  8  to 
obtain  a  copy  of  the  responsiveness 
summary.  If,  after  review  of  all  such 
comments  and  data,  EPA  determines 
that  the  partial  deletion  from  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  Deletion  of  the  western  tier  of 


the  RMA/NPL  Site  does  not  actually 
occur  until  a  final  notice  of  partial 
deletion  is  published  in  the  Federal 
Register.  A  copy  of  the  final  partial 
deletion  package  will  be  placed  at  the 
EPA  Region  8  office  and  the  information 
repository  listed  above  after  a  final 
document  has  been  published  in  the 
Federal  Register. 

IV.  Basis  for  Intended  Partial  Site 
Deletion 

This  notice  announces  a  thirty  (30) 
day  extension  of  the  public  comment 
period  for  the  proposed  partial  deletion 
of  the  RMA/NPL  Site.  EPA  Region  8 
announced  its  intent  to  delete  the 
western  tier  parcel  of  the  RMA/NPL  Site 
from  the  NPL  on  September  23,  2002. 
The  original  basis  for  deleting  the 
western  tier  parcel  from  the  RMA/NPL 
Site  has  not  changed.  The  Federal 
Register  notice  (67  FR  59487)  provides 
a  thorough  discussion  of  the  basis  for 
the  intended  western  tier  parcel 
deletion. 

Dated:  October  16,  2002. 
Robert  E.  Roberts, 

Regional  Administrator,  U.S.  Environmental 

Protection  Agency.  Region  8. 

[FR  Doc.  02-27130  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  656&-50-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parti  7 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  on  a 
Petition  to  List  the  Cerulean  Warbler  as 
Threatened  With  Critical  Habitat 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Ser\'ice),  announce  a 
90-day  finding  on  a  petition  to  list  the 
cerulean  warbler  [Dendroica  cerulea]  as 
threatened,  under  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.].  We  find  that  the 
petition  presented  substantial 
information  indicating  that  listing  this 
species  may  be  warranted.  We  are 
initiating  a  status  review  to  determine  if 
listing  the  cerulean  warbler  is 
warranted. 

DATES:  The  finding  announced  in  this 
document  was  made  on  September  24, 
2002.  To  be  considered  in  the  12-month 
finding  for  this  petition,  comments  and 
information  should  be  submitted  to  the 
Service  bv  January  21.  2003. 


ADDRESSES:  Data,  information, 
comments,  or  questions  should  be 
submitted  to  the  Field  Supervisor, 
Ecological  Ser\'ices  Field  Office.  U.S. 
Fish  and  Wildlife  Service.  608  East 
Cherry  Street,  Room  200.  Columbia.  MO 
65201,  or  by  facsimile  to  (573)  876- 
1914.  The  complete  petition  finding, 
supporting  literature,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amv  Salveter  at  the  Columbia.  Missouri. 
Field  Office  see  ADDRESSES),  or  at  (573) 
876-1911,  extension  113. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.].  requires  that  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassifx'  a  species 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  based  on 
information  contained  in  the  petition, 
supporting  information  submitted  with 
the  petition,  and  information  otherwise 
available  to  us  at  the  time  we  make  the 
finding.  To  the  maximum  extent 
practicable,  we  make  this  finding  within 
90  days  of  the  receipt  of  the  petition, 
and  the  finding  is  to  be  published 
promptly  in  the  Federal  Register.  If  we 
find  that  substantial  information  was 
presented,  we  commence  a  review  of  the 
status  of  the  species.  After  considering 
the  comments  and  information 
submitted  to  us  during  the  status  review 
comment  period  following  this  90-day 
finding,  we  will  issue  an  additional 
finding  [i.e..  the  12-month  finding) 
determining  whether  listing  is  in  fact 
warranted. 

On  October  31.  2000.  we  received  a 
petition  to  list  the  cerulean  warbler  as 
a  threatened  species  and  to  designate 
critical  habitat  for  the  species  pursuant 
to  the  Act.  The  petition  was  submitted 
by  the  Southern  Environmental  Law- 
Center,  which  acted  on  its  own  behalf, 
and  for  27  other  organizations,  and  7 
scientists. 

The  letter  clearly  identified  itself  as  a 
petition,  and  included  the  name, 
signature,  and  address  of  the 
representative  of  the  parties  submitting 
the  petition.  The  petition  referenced 
supporting  information  on  the  species' 
description,  natural  history,  habitat,  and 
population  status.  It  also  presented 
information  on  threats  to  the  cerulean 
warbler  including  present  or  threatened 
destruction,  modification,  or 
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curtailment  of  the  species'  habitat  or 
range;  predation,  the  inadequacy  of 
e.xisting  regulatorv'  mechanisms  to 
protect  the  species;  and  other  natural  or 
manmade  factors  affecting  the  species' 
continued  existence.  This  notice 
announces  and  summarizes  our  90-ddv 
finding  for  the  October  30,  2000. 
petition. 

The  cerulean  warbler  is  a  neotropical 
migratorv  bird  that  winters  in  montane 
forests  of  northern  South  America  and 
breeds  in  deciduous  forests  of  the 
eastern  United  States  and  southern 
Canada.  The  breeding  range  of  cerulean 
warbler  generally  extends  from  the 
eastern  Great  Plains  in  eastern  North 
and  South  Dakota.  Nebraska.  Kansas, 
and  Oklahoma;  south  to  Arkansas. 
Mississippi.  Tennessee,  northern 
Alabama  and  Georgia,  and  South 
Carolina;  and  north  to  Massachusetts, 
southern  Quebec,  southeastern  Ontario. 
Michigan.  Wisconsin,  and  central 
Minnesota  (Hamel  2000a,  Rosenberg  ct 
al.  2000)  Breeding  cerulean  warblers 
are  found  in  the  Mississippi  and  Ohio 
River  valleys,  but  appear  to  be 
concentrated  in  the  upper  Ohio  vallev 
in  West  Virginia  and  western 
Pennsylvania  (Hamel  2000a.  2000b, 
Rosenberg  et  al  2000)  During 
migration,  the  birds  pass  through  the 
southern  United  States,  across  the  Ciulf 
of  Mexico  to  the  highlands  of  f  ientral 
America,  and  on  to  South  America. 
Cerulean  warblers  winter  in  the  middle 
and  lower  elevations  of  the  subtn)pical 
zone  of  the  eastern  slope  of  the  Andes 
and  other  mountains  in  northern  South 
America  (Hamel  2000a)  Their  winter 
range  generally  extends  from  f'olombia 
and  Venezuela  south,  mostlv  along  the 
eastern  slope  of  the  Andes,  to  southern 
Peru  and  perhaps  northern  Bolivia 
(AOU  1998) 

The  petitioners  assert  that  the 
cerulean  warbler  is  threatened  by 
destruction,  modification,  or 
curtailment  of  habitat  or  range  by 
logging  on  public  and  private  lands. 
construction  of  water  projects  eg., 
reservoirs,  sewer  lines  and  stream 
t  hannelization).  agricultural  practices 
and  urbanization  through.  ( I)  Loss  and 
fragmentation  of  breeding  habitat  m  the 
United  States  e  g  .  loss  of  tall,  mature 
deciduous  forest,  especially  extensive 
bottomland  hardwr)od  forest  thmughmit 
the  floodpldin  of  the  Lower  Mississippi 
River  Alluvial  Vallev).  (2)  loss  of  winter 
habitat  (within  a  relativelv  narrow- 
elevation  zone  of  the  .\ndes  in  South 
.\merica).  and  (J)  loss  n{  migratorv 
habitat  f  g  .  development  of  propertv 
along  the  beaches  of  Texas,  Louisiana, 
and  the  Florida  panhandle)  According 
to  the  petitioners,  logging  creates 
smaller  and  more  fragmented  forest 


tracts,  resulting  in  higher  rates  of 
cerulean  warbler  nest  predation  by  jays. 
crows,  raccoons,  opossums,  and  snakes. 
They  also  cite  existing  regulations  and 
guidelines  as  inadequate  mechanisms 
for  protecting  cerulean  warbler  breeding 
and  wintering  habitats  on  public  and 
private  lands  Finally,  the  petitioners 
assert  that  other  natural  or  human- 
caused  factors  affecting  the  cerulean 
warbler's  continued  existence  are  the 
likelv  increase  in  nest  parasitism  by 
cowbirds  resulting  from  the  destruction 
and  fragmentation  of  forests  as  well  as 
diret^t  mortality  resulting  from  collisions 
with  communication  towers. 

Historical  data  on  the  distribution  and 
abundance  of  cerulean  warblers  are 
scant  However,  it  is  clear  from  the 
nineteenth  century  accounts  of  several 
prominent  naturalists  that  the  cerulean 
warbler  was  a  conspicuous  and 
abundant  species  throughout  the  Ohio 
and  Mississippi  River  valleys  (Hamel 
2000a).  Presently,  cerulean  warblers  are 
much  less  numerous,  and  they  are 
absent  from  some  areas  where  they  were 
abundant  (Hamel  2000a,  Smith  et  al. 
1996)   However,  the  species  has 
increased  in  numbers  or  expanded  its 
range  in  the  northeastern  United  States 
(Hamel  1992;  R.  Mulvihill,  in  litt.  3 
April  2001 ).  Quebec  (Ouellet  1967).  and 
Ontario  (Kagles  1987.  Oliarnyk  and 
Robertson  1996),  perhaps  in  response  to 
the  maturation  of  previously  harvested 
forests  McCracken  (1993)  reports  that 
cerulean  warbler  populations  remain 
fairlv  stable  overall  in  Canada.  Current 
population  trends  and  estimates  are 
derived  from  several  sources,  such  as 
the  Breeding  Bird  Survey,  Breeding  Bird 
Census.  Breeding  Bird  Atlas  projects, 
research  and  monitoring. 

Much  of  the  support  provided  by  the 
petitioners  for  the  listing  of  cerulean 
warbler  under  the  Endangered  Species 
Ai:t  is  based  on  Breeding  Bird  Survey 
(BBS)  data  thev  cite  as  an  indication  of 
a  declining  trend  for  this  species.  While 
it  IS  clear  that  the  {;erulean  warbler's 
range  has  contracted  and  the  overall 
population  has  declined,  the  species 
exists  at  high  densities  at  various 
lo«  ations  in  the  core  of  its  range, 
populations  are  increasing  in  several 
areas,  and  new  populations  have  been 
identified  Using  a  standardized  method 
for  extrapolating  bird  populations  from 
BBS  data,  the  total  population  of 
cerulean  warblers  is  estimated  at 
214.000  pairs  (K   Rosenberg,  in  litt.  13 
lune  2002)  Roughlv  70%  of  this 
populatmn  is  ( (mcentrated  in  the  North 
Cumberland  Plateau  and  Ohio  Hills 
physiographic  areas. 

The  adequacv  of  the  BBS  as  a  method 
to  monitor  forest  birds,  such  as  cerulean 
warblers,  has  been  questioned 


(Peterjohn  et  al.  1995.  James  et  al.  1996). 
These  concerns  focus  on  changes  in 
habitat  along  roadside  routes,  which 
would  reduce  the  detectability  of  the 
birds  potentially  more  than  their 
numbers.  This  is  because  habitat  loss 
due  to  development  tends  to  be  focused 
along  roadsides,  thus  areas  with  habitat 
lost  to  development  likely  will  be  over- 
sampled  by  BBS  surveys,  with  the 
resulting  data  possibly  overstating  the 
actual  decline  of  the  cerulean  warbler 
throughout  its  range.  Furthermore, 
because  BBS  routes  are  always  located 
along  roadsides.  BBS  coverage  may  not 
adequately  sample  those  forested 
habitats  that  frequently  are  more  distant 
from  roads,  such  as  the  bottomlands  and 
ridgetops  that  are  preferred  by  cerulean 
warblers  (Hamel  2000a,  2000b).  This 
criticism  of  BBS  suggests  that  other 
census  techniques  might  be  developed 
that  could  be  more  effective  for 
detecting  cerulean  warblers.  For 
example,  recent  surveys  conducted  by 
canoe  on  rivers  in  Missouri  have 
revealed  several  previously  unknown 
cerulean  warbler  populations  (Robbins 
2001);  however  this  method  would  be 
difficult  to  implement  on  a  larger  scale. 
In  addition,  there  are  several  logistical 
concerns  about  the  BBS,  which  arise 
from  the  nature  of  BBS  as  a  volunteer 
program.  Some  biologists  believe  that 
another  problem  with  BBS  data  for 
cerulean  warblers  is  the  potential  for 
unfamiliarity  with  the  song  of  this 
species  among  BBS  observers  (Hamel 
2000a). 

We  and  our  colleagues  who  oversee 
and  analyze  BBS  data  believe  that  BBS 
data  are  of  questionable  value  for 
reliably  determining  trends  for  making 
listing  determinations  even  for 
declining  mature  forest  associated 
species,  like  the  cerulean  warbler.  For 
example,  BBS  routes  in  eastern 
Kentucky  and  West  Virginia, 
particularly  in  the  more  remote  parts  of 
those  States  where  cerulean  warblers  are 
numerous  e.g..  in  West  Virginia, 
cerulean  warblers  were  reported  from  74 
percent  of  the  sites  surveyed  during  the 
Cerulean  Warbler  Atlas  Project, 
Rosenberg  ef  al.  2000),  were  not 
uniformlv  covered  throughout  the 
period  of  the  BBS;  therefore,  trend 
calculations  cannot  effectively  utilize 
the  data  from  some  of  these  routes 
(Hamel  2000a).  The  net  effect  of  these 
differences  in  coverage  is  to  introduce 
an  unknown  amount  of  uncertainty  into 
the  BBS  trend  estimates,  particularly  in 
some  of  the  areas  central  to  the  cerulean 
warbler's  breeding  range  (Hamel  2000a). 
Moreover,  Sauer  (1993)  indicated  that, 
while  sufficient  sampling  intensity  in 
the  BBS  existed  to  detect  a  50  percent 
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decline  in  population  of  the  species 
over  a  25-year  period  with  a  probability 
of  0.9,  low  relative  abundance  of  this 
species  mandated  caution  when 
interpreting  trend  results. 

The  BBS  estimate  of  the  cerulean 
warbler's  average  aimual  population 
trend  (for  the  period  1966  to  1996)  of 
-  3.7  percent  per  year  (95  percent 
confidence  interval  -2.5  to  -5.0)  is 
based  on  236  survey  routes.  The  average 
annual  trend  for  the  survey  period  1966 
to  1979  (.-  5.5  percent  per  year,  n  =  113) 
indicates  a  significant  decline  in  the 
cerulean  warbler  population  over  the 
first  half  of  the  survey  period.  However, 
the  trend  estimate  for  the  remainder  of 
the  survey  period,  1980  to  1996  ( -  0.4 
percent  per  year,  n  =  183),  is  not 
significantly  different  from  a  stable 
population.  These  trend  estimates 
suggest  that  the  population  declined 
most  dramatically  prior  to  1980,  and 
may  not  have  declined  since  then. 
Whether  this  represents  the  primary  or 
sole  period  of  decline  or  perhaps 
indicates  that,  by  1980,  populations 
were  reduced  to  the  point  that  the  BBS 
became  a  less  useful  monitoring  tool 
rangewide,  is  not  clear  (Hamel  2000b). 

Hamel  (2000a)  stated  that  land  use 
changes  brought  about  by  increasing 
human  populations  in  the  breeding, 
migratory,  and  winter  range  of  cerulean 
warbler  are  the  underlying  causes  of  the 
population  decline  of  the  bird  in  this 
century.  According  to  Hamel  (2000a). 
Robbins  et  al.  (1992a)  compiled  the 
most  extensive  listing  of  potential 
threats  facing  cerulean  warblers.  This 
list  included  six  items  which  they 
categorized  as  constraints  on  the 
breeding  grounds  as  well  as  non- 
breeding  season  constraints:  (1)  Loss  of 
mature  deciduous  forest,  especially 
along  stream  valleys;  (2)  fragmentation 
and  increasing  isolation  of  remaining 
mature  deciduous  forest;  (3)  change  to 
shorter  (timber  harvest)  rotation  periods 
and  even-aged  management,  so  that  less 
deciduous  forest  habitat  reaches 
maturity;  (4)  loss  of  key  tree  species, 
especially  oaks  from  oak  wilt  and  gypsy 
moths,  sycamores  from  a  fungus,  elms 
from  Dutch  elm  disease,  and  American 
chestnuts  from  chestnut  blight;  (5)  nest 
parasitism  by  the  brown-headed 
cowbird;  and  (6)  environmental 
degradation  from  acid  rain  and  stream 
pollution.  However,  research  is  needed 
to  determine  whether  these  potential 
threats  affect  cerulean  warbler 
populations,  and  if  so,  whether  the 
effects  of  these  potential  threats  vary 
across  the  species'  breeding  and  winter 
range. 

We  agree  with  the  petitioner's 
contention  that  there  appear  to  be 
several  potential  threats  to  cerulean 


warbler  migratory,  breeding,  and 
wintering  habitats.  Demographic  data, 
and  especially  recruitment  data,  are 
currently  lacking  across  the  cerulean 
warbler's  range,  making  it  impossible  to 
determine  the  important  features  of 
habitat  that  provide  for  successful 
reproduction,  thus  complicating  the 
evaluation  of  potential  threats  to  that 
habitat.  We  believe  there  are  significant 
gaps  in  the  threats  data  currently 
available  to  us.  including:  the  degree  to 
which  timber  management  and  harvest 
on  privately  owned  forest  habitat 
constitute  a  benefit  or  threat  to  the 
species;  loss  of  habitat  due  to 
development  has  not  been  quantified  or 
analyzed  across  the  species'  range; 
mountaintop  mining  impacts 
assessments  and  modeling  effects  on 
individual  species,  including  the 
cerulean  warbler,  are  currently 
unavailable;  the  magnitude  of  wintering 
habitat  loss  and  its  role  in  the  species' 
decline;  and  mortality  factors  during 
migration. 

We  have  reviewed  the  petition, 
supporting  documentation,  and  other 
information  available  in  our  files.  On 
the  basis  of  the  best  scientific  and 
commercial  information,  we  find  that 
substantial  information  exists  indicating 
that  listing  the  cerulean  warbler  as 
threatened  may  be  warranted.  When  we 
make  a  90-day  finding  that  listing  may 
be  warranted,  we  are  required  to  initiate 
a  review  of  the  status  of  the  species. 
Following  the  status  review  we  will 
issue  a  12-month  petition  finding  as 
required  by  section  4(b)(3)(B)  of  the  Act. 
The  12-month  finding  considers  all 
additional  data  received  during  the 
status  review  and  determines  whether 
listing  is  warranted.  If  the  12-month 
finding  is  "warranted,"  we  elevate  the 
species  to  candidate  status  and  assign  it 
a  listing  priority  number.  We  will  then 
commence  work  on  a  proposal  to  list  the 
species  in  the  order  dictated  by  its 
listing  priority  number  and  the  listing 
priority  numbers  of  other  candidate 
species. 

The  petitioners  also  requested  that 
critical  habitat  be  designated  for  the 
cerulean  warbler.  We  always  consider 
the  need  for  critical  habitat  designation 
when  listing  species.  If  the  12-month 
finding  determines  that  listing  the 
cerulean  warbler  is  warranted,  then  the 
designation  of  critical  habitat  will  be 
addressed  in  the  subsequent  proposed 
rule. 

Public  Information  Solicited 

When  we  make  a  finding  that 
substantial  information  exists  to 
indicate  that  listing  a  species  may  be 
warranted,  we  are  required  to  promptly 
commence  a  review  of  the  status  of  the 


species  involved,  including  providing 
an  opportunity  for  data  and  other 
information  to  be  provided  by  the 
public  for  our  consideration.  A 
rangewide  status  assessment  of  cerulean 
warbler  was  completed  in  April  2000. 
and  this  status  assessment  is  available 
on  the  Service's  Web  site  at  http:// 
midwest.fws.gov/endangereri/lists/ 
concern. htmli^Birds.  This  status 
assessment  reviewed  most  of  the 
information  available  at  that  time,  so  we 
are  primarily  interested  in  receiving 
data  on  the  species  that  have  become 
available  since  April  2000.  We  request 
any  additional  information,  comments, 
and  suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  parties  concerning  the 
status  of  the  cerulean  warbler.  Of 
particular  interest  is  information 
pertaining  to  the  factors  the  Service  uses 
to  determine  if  a  species  is  threatened 
or  endangered:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range:  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes:  (3)  disease  or  predation:  (4) 
the  inadequacy  of  existing  regulatory 
mechanisms;  and  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
existence. 

If  vou  wish  to  comment  or  provide 
data  for  our  consideration,  you  may 
submit  vour  comments  and  materials  to 
the  Field  Supervisor,  Ecological 
Services  Field  Office,  U.S.  Fish  and 
Wildlife  Ser\'ice,  608  East  Cherry  Street, 
Room  200,  Columbia,  Missouri  65201. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  If  vou  wish  us  to  withhold  your 
name  or  address,  you  must  state  this 
request  prominently  at  the  beginning  of 
vour  comment  and  explain  the  reason 
for  your  request.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applic:able  law. 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
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petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  00-078-2] 

Monsanto  Co.;  Availability  of 
Determination  of  Nonregulated  Status 
for  Com  Genetically  Engineered  for 
Insect  Resistance 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  determination  that  the  Monsanto 
Company  corn  designated  as  Event 
MON  863,  which  has  been  genetically 
engineered  for  insect  resistance,  is  no 
longer  considered  a  regulated  article 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms  and  products.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by 
Monsanto  Company  in  its  petition  for  a 
determination  of  nonregulated  status, 
our  analysis  of  other  scientific  data,  and 
comments  received  from  the  public  in 
response  to  a  previous  notice.  This 
notice  also  aimounces  the  availability  of 
our  written  determination  document 
and  our  finding  of  no  significant  impact. 

EFFECTIVE  DATE:  October  8,  2002. 

ADDRESSES:  You  may  read  a  copy  of  the 
determination,  an  environmental 
assessment  and  finding  of  no  significant 
impact,  the  petition  for  a  determination 
of  nonregulated  status  submitted  by 
Monsanto  Company,  and  all  comments 
received  on  the  petition  and  the 
environmental  assessment  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141,  USDA  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  Normal 
reading  room  hours  are  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays.  To  be  sure  that  someone  is 


available  to  help  you,  please  call  (202) 
690-2817  before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Turner,  Biotechnology  Regulatory 
Services,  APHIS,  Suite  5B05,  4700  River 
Road  Unit  147,  Riverdale,  MD  20737- 
1236;  (301)  734-8365.  To  obtain  a  copy 
of  the  determination  or  the 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
Kay.Peterson@aphis.  usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  17,  2001,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
01-1 3  7-01  p)  from  Monsamto  Company 
(Monsanto)  of  St.  Louis,  MO,  requesting 
a  determination  of  nonregulated  status 
under  7  CFR  part  340  for  corn  (Zea 
mays  L.)  designated  as  Corn  Rootworm 
Protected  Corn  Event  MON  863  (MON 
863),  which  has  been  genetically 
engineered  for  resistance  to  the  larvae  of 
certain  com  rootworm  (CRW)  species. 
The  Monsanto  petition  stated  that  the 
subject  corn  should  not  be  regulated  by 
APHIS  because  it  does  not  present  a 
plant  pest  risk. 

On  March  14,  2002,  APHIS  published 
a  notice  in  the  Federal  Register  (67  FR 
11458-11459,  Docket  No.  00-078-1) 
announcing  that  the  Monsanto  petition 
and  an  environmental  assessment  (EA) 
were  available  for  public  review.  This 
notice  also  discussed  the  role  of  APHIS, 
the  Environmental  Protection  Agency, 
and  the  Food  and  Drug  Administration 
in  regulating  the  subject  corn  and  food 
products  derived  from  it.  APHIS 
received  1,383  comments  on  the 
petition  and  the  EA  during  the  60-day 
comment  period,  which  ended  May  13. 
2002.  The  comments  were  received  from 
private  individuals,  farmers  (including 
corn  growers  and  organic  farmers), 
universities,  seed  companies,  State 
governors.  State  department  of 
agriculture  directors,  State  corn  growers' 
associations.  State  and  regional 
agricultural  business  and  trade 
associations,  a  national  corn  growers' 


association,  an  organic  trade 
association,  a  State  seed  association,  a 
consumer  group,  an  environmental 
organization,  a  university  cooperatn  e 
extension  specialist,  an  agronomic 
consultant,  and  a  ;orn  product  manager 
There  were  542  comments  in  support  of 
the  subject  petition,  and  841  were 
opposed.  The  comment  letters  in 
support  of  deregulation  for  MON  863 
stressed  the  environmental  benefits  of 
using  MON  863  to  control  CRW. 
including  the  reductions  in  pesticide 
use  and  user  exposure  to  toxic 
chemicals,  reductions  in  farm  labor  time 
and  costs,  the  effectiveness  and 
consistency  of  MON  863  in  controlling 
CRW,  and  the  advantages  to  growers  in 
increased  yields  and  crop  quality.  Other 
comments  in  favor  of  deregulation  for 
the  subject  corn  concerned  the  absence 
of  evidence  of  plant  pest  and 
environmental  risk  presented  by  MON 
863. 

The  comments  in  opposition  to 
deregulation  for  MON  863  com 
included  allegations  concerning  the 
potential  for  polluting  the  purity  of 
organicallv  grown  corn,  the  inevitability 
of  the  development  of  insect  resistance 
to  Bacillus  tburingiensis  (Bt)  and  the 
consequent  loss  to  organic  farmers  of 
the  spray  form  of  Bt,  the  toxic  effects  of 
Bt-containing  pollen  on  nontargets,  the 
potential  for  upsetting  the  microbial 
balances  in  the  soil,  the  possible 
development  of  human  allergic 
reactions  to  Bt  corn,  and  the  need  for  a 
moratorium  on  genetically  engineered 
crops  due  to  the  alleged  inadequacy  of 
U.S.  regulation  of  genetically  engineered 
crops.  One  commenter  contended  that  a 
full  environmental  impact  assessment 
was  required  prior  to  commercial 
growing  of  MON  863  corn  because 
allowing  large-scale  commercialization 
of  this  corn  constituted  a  major  Federal 
action  significantly  affecting  the 
environment.  The  commenter  further 
found  the  EA  inadequate  in  its 
treatment  of  the  potential  for  the 
development  of  insect  resistance  to  the 
Cry  3Bbl  protein,  the  unavailability  to 
the  public  of  certain  information  on 
nontarget  effects,  the  failure  to  address 
the  cumulative  issue  of  gene  stacking 
through  cross-pollination,  the  failure  to 
address  the  susceptibility  of  MON  863 
to  com  stunt  disease,  the  failure  to 
adequately  address  the  impacts  on 
organic  farmers  of  contamination  by 
transgenic  varieties,  the  failure  to 
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address  the  economic  impacts  on  U.S. 
com  farmers  of  the  loss  of  European 
markets,  and  the  failure  to  address  the 
environmental  impacts  of  the  illegal 
grant  of  certain  genetic  resources  from 
the  public  trust  into  the  possession  of 
commercial  entities.  One  additional 
comment  concerned  the  need  for  study 
of  the  impacts  of  Bt  corn  in  the 
ruminant  and  human  diets  and  the 
potential  for  lateral  gene  flow  in  the 
enteric  mdieu.  We  have  provided 
responses  to  these  comments  as  an 
attachment  to  our  finding  of  no 
significant  impact,  which  is  available 
from  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

MON  863  corn  has  been  genetically 
engineered  to  express  a  Cry3Bbl 
insecticidal  protein  derived  from  the 
common  soil  bacterium  Bacillus 
thuhngiensis  subsp.  kumamotoensis  (Bt 
kuinawotoensis].  The  petitioner  stated 
that  the  Cry3Bbl  protein  is  effective  in 
controlling  the  larvae  of  CRVV  pests 
(Coleoptera.  Diabrotica  spp.)  The 
subject  com  also  contains  the  nptll 
marker  gene  derived  from  the  bacterium 
Eschenchia  coli.  The  nptll  gene  encodes 
neomycin  phosphotransferase  type  II 
and  is  used  as  a  selectable  marker  in  the 
initial  laboratory  stages  of  plant  cell 
selection  Expression  of  the  added  genes 
is  controlled  in  part  by  gene  sequences 
from  the  plant  pathogens  cauliflower 
mosaic  virus  and  Agrobactenum 
tumefaciens  Particle  gun  acceleration 
technologv  was  used  to  transfer  the 
added  genes  into  the  recipient  inbred 
vellow  dent  com  line  A634. 

The  subject  corn  has  been  considered 
a  regulated  article  under  the  regulations 
in  7  CFR  part  340  because  it  contains 
gene  sequences  from  plant  pathogens. 
This  com  has  been  field  tested  since 
1998  in  the  I  nited  States  under  APHIS 
notifications.  In  the  process  of 
reviewing  the  notifications  for  field 
trials  of  the  subject  com,  .^PHIS 
determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
containment  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Monsanto,  a  review  of 
other  scientific  data,  field  tests  of  the 
subject  corn,  and  comments  submitted 
bv  the  public,  APHIS  has  determined 
that  MON  863  corn:  (1)  Exhibits  no 
plant  pathogenic  properties;  (2)  is  no 
more  likely  to  become  a  weed  than  corn 
developed  bv  traditional  breeding 
techniques;  (3)  is  unlikely  to  increase 
the  weediness  potential  for  any  other 


cultivated  or  wild  species  with  which  it 
can  interbreed;  (4)  will  not  harm 
threatened  or  endangered  species  or 
organisms,  such  as  bees,  that  are 
beneficial  to  agriculture;  and  (5)  will  not 
cause  damage  to  raw  or  processed 
agricultural  commodities.  Therefore, 
APHIS  has  concluded  that  the  subject 
corn  and  any  progeny  derived  from 
hvbrid  crosses  with  other 
nontransformed  com  varieties  will  be  as 
safe  to  grow  as  com  in  traditional 
breeding  programs  that  is  not  subject  to 
regulation  under  7  CFR  part  340. 

The  effect  of  this  determination  is  that 
Monsanto's  MON  863  corn  is  no  longer 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340. 
Therefore,  the  requirements  pertaining 
to  regulated  articles  under  those 
regulations  no  longer  apply  to  the 
subject  corn  or  its  progeny.  However, 
importation  of  MON  863  corn  or  seeds 
capable  of  propagation  are  still  subject 
to  the  restrictions  found  in  APHIS' 
foreign  quarantine  notices  in  7  CFR  part 
319. 

National  Environmental  Policy  Act 

An  EA  was  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq).  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  MON  863  com  and 
lines  developed  from  it  are  no  longer 
regulated  articles  under  its  regulations 
in  7  CFR  part  340  Copies  of  the  EA  and 
FONSI  are  available  upon  request  from 
the  individual  listed  under  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice. 

Done  m  Washington.  DC.  this  17th  day  of 
October  2002 
Peter  Fernandez, 

Ai  ting  Administrator,  Animal  and  Plant 
Hf  tilth  Inspection  Service. 
IFR  Doc.  02-26923  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Antidumping  and 
Countervailing  Duties.  Procedures  for 
Initiation  of  Downstream  Product 
Monitoring. 

Agency  Form  Number:  ITA-4119P. 

OMB  Number:  0625-0200. 

Type  of  Request:  Regular  Submission. 

Burden:  15  noiurs. 

Number  of  Respondents:  1. 

Avg.  Hours  Per  Response:  15  hours. 

Needs  and  Uses:  The  International 
Trade  Administration's  (ITA),  Import 
Administration.  AD/CVD  Enforcement, 
implements  the  U.S.  antidumping  and 
countervailing  duty  law.  Under  section 
1320  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  a  domestic 
producer  of  an  article  that  is  like  a 
component  part  of  a  downstream 
product  may  petition  the  Department  of 
Commerce  to  designate  the  dovrastream 
product  for  monitoring.  Section  1320. 
and  the  Department's  rule  19  CFR 
351.223.  requires  that  the  petition 
identify  the  downstream  product  to  be 
monitored,  the  relevant  component  part, 
and  the  likely  diversion  of  foreign 
exports  of  the  component  part  into 
increased  exports  of  the  downstream 
product  to  the  United  States.  ITA  will 
evaluate  the  petition  and  will  issue 
either  an  affirmative  or  negative 
"monitoring"  determination. 

Affected  Public:  Businesses  or  other 
for-profits. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266.  Department  of 
Commerce.  Room  6625.  14th  and 
Constitution.  NW..  Washington.  DC 
20230  or  via  intemet  at 
dHynek@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building. 
Washington.  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  October  17,  2002. 
Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  02-26889  Filed  10-22-02;  8:45  am] 

BILLING  CODE  3510-OA-P 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agencv:  Bureau  of  Industry  and 
Security'(BIS). 

Title:  Offsets  in  Military  Reports. 

Agency  Form  Number:  n/a. 

OMB  Approval  Number:  0694-0084. 

Type  of  Request:  Renewal  of  an 
existing  collection  of  information. 

Burden.  1,000  hours. 

Avemge  Time  Per  Response:  10  hours 
per  response. 

Number  of  Respondents:  100 
respondents. 

Needs  and  Uses:  The  Defense 
Production  Act  Amendments  of  1992, 
section  123  (P.L.  102558),  which 
amended  section  309  or  the  Defense 
Production  Act  of  1950,  requires  United 
States  firms  to  furnish  information 
regarding  offset  agreements  exceeding 
$5,000,000  in  value  associated  with 
sales  of  weapon  systems  or  defense- 
related  items  to  foreign  countries.  The 
information  collected  on  offset 
transactions  will  be  used  to  assess  the 
cumulative  effect  of  offset  compensation 
practices  on  U.S.  trade  and 
competitiveness,  as  required  by  statute. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hjmek, 
Paperwork  Clearance  Officer,  (202)  482- 
0266,  Office  of  the  Chief  Information 
Officer,  Department  of  Commerce,  Room 
6625, 14th  and  Constitution  Avenue. 
NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  shoidd  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  October  17,  2002. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc,  02-26890  Filed  10-22-02;  8:45  am] 
BILUNG  CODE  351CKrr-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Export  Assistance  Center 
Intemet  Website  Form. 

Agency  Form  Number:  N/A. 

OMB  Number:  0625-0237. 

Type  of  Request:  Regular  submission. 

Burden:  667  hours. 

Number  of  Respondents:  5,750. 

Avg.  Hours  Per  Response:  5-20 
minutes. 

Needs  and  Uses:  The  Newport  Beach 
U.S.  Export  Assistant  Center,  which  is  a 
combined  effort  of  the  U.S.  Department 
of  Commerce,  Export-Import  Bank,  and 
Small  Business  Administration  provides 
a  comprehensive  array  of  export 
coimseling  and  trade  finance  services  to 
small  and  medium-sized  U.S.  exporting 
firms.  It  proposes  the  extension  of  the 
Office  of  Management  and  Budget's 
authorization  for  this  information 
collection  form  to  continue  the 
usefulness  of  its  interactive  website.  In 
addition,  this  generic  form  will  be  used 
in  its  entirety  or  with  minor 
modifications  by  all  U.S.  Export 
Assistance  Centers  and  the  Office  of 
Domestic  Operations.  The  form  will  ask 
U.S.  exporting  firm  respondents  to 
provide  general  background  information 
and  identify  which  service(s)  they  are 
interested  in. 

Affected  Public:  Businesses  or  other 
for-profits. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  wrriting  Diana  Hynek. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625.  14th  and 
Constitution.  NW..  Washington.  DC 
20230  or  via  internet  at 
dHyneJt@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer.  Room 
10202.  New  Executive  Office  Building. 
Washington.  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 


Dated:  October  17.  2002. 
Madeleine  Cla\ion. 

Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

|FR  Doc.  02-26891  Filed  10-22-02;  8:45  am) 

BILLING  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801,  A-42&-801,  A-588-804,  A-412- 
801] 

Antifriction  Bearings  (Ottier  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Japan, 
and  the  United  Kingdom:  Partial  and 
Full  Rescissions  of  Antidumping  Duty 
Administrative  Reviews 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Partial  and  Full 
Rescissions  of  Antidumping  Duty 
Administrative  Reviews. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  published  a  notice  of 
initiation  of  administrative  reviews  of 
the  antidumping  duty  orders  on 
antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
France.  Germany,  Japan,  and  the  United 
Kingdom  on  June  25.  2002.  The 
merchandise  covered  by  these  orders  are 
ball  bearings  and  parts  thereof  from 
France,  Germany,  Japan,  and  the  United 
Kingdom  and  spherical  plain  bearings 
and  parts  thereof  from  France.  The 
period  of  review  is  May  1,  2001,  through 
April  30,  2002.  The  Department  of 
Commerce  is  rescinding  these 
administrative  reviews  in  part  or  full. 
EFFECTIVE  DATE:  October  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Cartsos  or  Richard  Rimlinger 
at  Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC.  20230: 
telephone:  (202)  482-1757  or  (202)  482- 
4477,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Umguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department)  n  gulations  are  to  19  CFR 
Part  351 (2001 i 
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Background 

On  Mav  15.  1989.  thf'  Dfpartmont 
published  in  the  Federal  Register  (54 
FR  20909)  the  antidumping  duty  orders 
on  ball  bearing.s  and  parts  thereof  from 
France.  Germanv.  [apan.  and  the  United 
Kingdom  and  on  spheriral  plain 
bearings  and  parts  thereof  from  France. 
On  lune  25.  2002,  pursuant  to  19  CFR 
351.213(b),  we  published  a  notice  of 
initiation  of  administrative  reviews  of 
these  orders  (67  FR  42753). 

Subsequent  to  the  initiation  of  these 
reviews,  we  received  timely 
withdrawals  of  the  requests  we  had 
received  for  the  following  reviews:  INA- 
Schaeffler  KG  (INA)  and  .Sachs  Handel 
GmbH  and  ZF  Sachs  (collectively  Sachs) 
with  respect  to  ball  bearings  from 
Germany,  SKF  France  S  A.  (SKF  France) 
with  respect  to  spherical  plain  bearings 
from  France;  Barden  Corporation  (U.K.) 
Ltd.  (Barden)  with  respect  to  ball 
bearings  from  the  United  King(h>m, 
A.sahi  Seiko  Co.,  Ltd.  (Asahi).  and 
\a(  hi-Fu|ikoshi  Corporation  (Nachi) 
with  respect  to  ball  bearings  from  lapan 
Because  there  were  no  other  rtKjuests  for 
review  of  the  above-named  firms,  we  are 
rescinding  the  reviews  with  respect  to 
these  companies  in  accnrdan(  e  with  19 
CFR  351  213(dJ.  Because  there  are  no 
other  requests  for  reviews  of  the  orders 
on  ball  bearings  from  the  U'nited 
Kingdom  and  on  spherical  plain 
bearings  from  France,  we  are  rescinding 
the  reviews  of  these  orders  in  full. 

Rescission  of  Reviews 

In  accordance  with  19  CFR 
351.213(d).  the  Department  will  rescind 
an  administrative  review  "if  a  partv  th.it 
requested  the  review  w  ithdraws  the 
request  within  90  davs  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review  "  The  Department  is 
also  authorized  to  extend  this  deadline 
if  it  decides  that  it  is  reasonable  to  do 
so.  INA,  Sachs,  SKF  France,  Barden,  and 
Asahi  withdrew  their  requests  for  their 
respective  reviews  within  the  40-ii,iv 
time  limit.  The  Torrington  Companv 
(Tomngton)  withdrew  its  request  tor  the 
review  of  Nachi  after  the  9()-dav  period 
had  e\pire(f   Because  there  were  no 
other  requests  to  review  .Nachi  and  no 
other  interested  party  objected,  the 
Department  has  decided  to  accept 
Tomngton  s  withdrawal  request. 

Because  ^h^'  Department  received  no 
other  requests  for  the  reviews  of  INA, 
Sachs,  Asahi,  and  Nachi.  it  is  rescinding 
\h^'  reviews  in  part  with  respect  to 
shipments  of  ball  bearings  from 
Germany  and  Japan  by  these  firms.  .Mso. 
because  the  Department  recieivt'd  no 
other  requests  to  re\  lew  spheru  al  plain 
bearings  from  France  othi-r  th.iii  those 


sold  bv  SKF  and  no  other  requests  to 
review  ball  bearings  from  the  United 
Kingdom  other  than  those  sold  by 
Barden.  the  Department  is  rescinding 
the  reviews  of  these  orders  completely. 
The  above  partial  and  complete 
rescissions  are  pursuant  to  19  CFR 
351.213(d)(1).  The  Department  will 
issue  appropriate  assessment 
instructions  to  the  U.S.  Customs  Service 
within  15  days  of  publication  of  this 
notice. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APG  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
herebv  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  these 
rescissions  in  accordance  with  19  CFR 
351.213(d)(4). 

Dated   Orlober  16.  2002. 
Loui!i  Apple, 

Acting  Df[}iity  Assistant  Secretary  for  Import 
Ailministration. 
jFR  Doc.  02-27010  Filed  10-22-(J2  H  4.^i  ami 

BILLING  COOC  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-507-501:  C-507-601] 

Certain  In-Sheli  Pistachios  (C-507- 
501  )  and  Certain  Roasted  In-Shell 
Pistachios  (C-507-601)  From  the 
Islamic  Republic  of  Iran:  Extension  of 
Time  Limit  for  Final  Results  of 
Countervailing  Duty  New  Shipper 
Reviews 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  ( iommerce. 
ACTION:  Kxtension  of  time  limit  for  final 
results  of  countervailing  duty  new 
shipper  reviews. 


EFFECTIVE  DATE:  October  23.  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B  Crevnolds  or  Darla  Brown.  AD/CV'D 
Knforcement.  Office  \T,  tiroup  II.  Import 
Ailministration.  U.S.  Department  of 
(iommerce.  Room  4012,  14th  Street  and 
Constitution  Avenue.  N\V.,  Washington, 
DC  20230;  telephone  (202J  482-2786. 

Statutory  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Tariff 
.•\ct  of  1930.  as  amended  (the  Act). 


requires  the  Department  of  Commerce 
(the  Department)  to  issue  preliminary 
results  within  180  days  after  the  date  on 
which  the  review  was  initiated  and  final 
results  within  90  days  after  the  date  on 
which  the  preliminary  results  are 
issued.  However,  if  the  Secretary 
determines  the  case  is  extraordinarily 
complicated,  section  751(a)(2)(B)(iv)  of 
the  Act  allows  the  Department  to  extend 
the  time  limit  for  the  preliminary  results 
of  new  shipper  reviews  to  a  maximum 
of  300  davs  and  for  the  final  results  to 
150  days  from  the  date  of  issuance  of 
the  preliminary  results. 

Background 

On  November  7.  2001.  we  published 
in  the  Federal  Register  the  initiation  of 
a  new  shipper  review  of  the 
countervailing  duty  order  on  in-shell 
pistachios  from  the  Islamic  Republic  of 
Iran  (Iran),  covering  the  period  October 
1.  2000.  through  September  30.  2001. 
See  66  FR  56277.  On  November  27. 
2001.  we  published  in  the  Federal 
Register  the  initiation  of  a  new  shipper 
on  roasted  in-shell  pistachios  from  Iran 
covering  the  same  period.  See  66  FR 
59235.  On  September  4.  2002.  (67  FR 
56534),  we  published  the  preliminary 
results  for  the  in-shell  and  roasted  in- 
shell  new  shipper  reviews. 

Extension  of  Final  Results  of  Review 

Upon  further  review  of  the 
information  submitted  on  the  record  of 
these  new  shipper  reviews,  we  have 
concluded  that  it  is  necessary  to 
conduct  a  verification  of  the 
questionnaire  responses.  Given  our 
decision  to  conduct  verification,  we 
have  determined  these  cases  are 
extraordinarily  complicated.  Therefore, 
the  Department  is  extending  the  time 
limits  for  completion  of  the  final  results 
until  no  later  than  (anuary  24.  2002.  See 
the  Decision  Memorandum  from 
Melissa  G.  Skinner.  Director.  Office  of 
AD/CVD  Enforcement  VI,  to  Bernard  T. 
Carreau,  Deputy  Assistant  Secretary, 
Import  Administration,  dated 
concurrent  with  this  notice,  which  is  on 
file  in  the  Central  Records  Unit. 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Act. 

[latf'd:  Oitdber  H..  2002. 
Bernard  T.  Carreau, 

Di'pnty  Asf<ist(int  Sf(  n'tun  tor  Import 

Ailrninistrntion 

IKK  I)()(    02-270!  1  Kilfii  10-22-02;  8:4.t  .unl 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[C-507-501] 

Certain  In-Shell  Pistachios  From  the 
Islamic  Republic  of  Iran:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
or  preliminary  results  of  countervailing 
duty  administrative  review. 

EFFECTIVE  DATE:  October  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
B,  Greynolds  or  Darla  Brown,  AD/CVD 
Enforcement,  Office  VI,  Group  II,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2786. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  ("the 
Department")  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested.  However,  if  it  is  not 
practicable  to  complete  the  preliminary 
results  of  review  within  this  time 
period,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary 
determination  to  a  maximuni  of  365 
days. 

Background 

On  April  17,  2002  the  Department 
initiated  an  administrative  review  of  the 
countervailing  duty  order  on  certain  in- 
shell  pistachios  from  the  Islamic 
Republic  of  Iran  (Iran).  See  67  FR  20089. 
The  preliminary  results  are  currently 
due  no  later  than  December  2,  2002. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

Upon  further  examination  of  the 
information  submitted  on  the  record  of 
the  administrative  review,  we  have 
concluded  that  it  is  necessary  to 
conduct  a  verification  of  the 
questionnaire  responses.  Because  it  is 
the  Department's  practice  to  verify 
administrative  reviews  prior  to  the 
issuance  of  preliminary  results,  we  do 
not  believe  it  is  practicable  to  complete 
the  preliminary  results  of  the 


administrative  review  within  the  245- 
day  statutory  time  frame.  Therefore,  the 
Department  is  extending  the  time  limits 
for  completion  of  the  preliminary 
results  until  April  1,  2003.  See  the 
Decision  Memorandum  from  Melissa  G. 
Skinner.  Director.  Office  of  AD/CVD 
Enforcement  VI.  to  Bernard  T.  Carreau, 
Deputy  Assistant  Secretary,  Import 
Administration,  dated  concurrent  with 
this  notice,  which  is  on  file  in  the 
Central  Records  Unit. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act, 

Dated:October  17,  2002. 
Bernard  T.  Carreau, 
Deputy  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  02-27012  Filed  10-22-02:  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Federal  Consistency  Appeal  by  Barnes 
Nursery,  Inc.  From  an  Objection  by  the 
Ohio  Department  of  Natural  Resources 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 
ACTION:  Notice  of  appeal  and  request  for 
comments. 

SUMMARY:  Barnes  Nursery,  Inc.  has  filed 
a  notice  of  appeal  with  the  Department 
of  Commerce  asking  that  the  Secretary 
of  Commerce  override  the  Ohio 
Department  of  Natural  Resources' 
objection  to  the  Barnes  Nursery,  Inc, 
after-the-fact  permit  to  maintain  an 
excavated  channel  and  berm  system 
intended  to  store  water  for  agricultural 
purposes.  This  project  is  located  in  Erie 
County,  Ohio  adjacent  to  east  Sandusky 
Bay. 

DATES:  Public  comments  on  the  appeal 
are  due  within  60  days  of  the 
publication  of  this  notice. 
ADDRESSES:  Comments  should  be  sent  to 
Molly  Holt,  Attorney-Adviser,  Office  of 
the  Assistant  General  Counsel  for  Ocean 
Services,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce.  1305  East- 
West  Highway.  Room  6111.  Silver 
Spring.  MD  20910.  Public  filings  made 
by  the  parties  to  the  appeal  may  be 
available  at  the  NOAA  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services  and  the  offices  of  the  Ohio 
Department  of  Natural  Resources,  1952 
Belcher  Drive — Bldg.  C-4.  Columbus, 
OH  43215. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Molly  Holt,  Attorney-Adviser,  Office  of 
the  Assistant  General  Counsel  for  Ocean 


Services,  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce.  1305  East- 
West  Highwav.  Room  6111.  Silver 
Spring.  MD  20910  or  at  301-71 3-2967. 
extension  215. 
SUPPLEMENTARY  INFORMATION: 

I.  Notice  of  Appeal 

On  Julv  10.  20001.  Barnes  Nursery, 
Inc.  (Appellant)  filed  a  notice  of  appeal 
with  the  Secretary  of  Commerce 
(Secretarv)  pursuant  to  section 
307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA).  as 
amended,  16  U.S.C.  1451  e(  seq..  and 
the  Department  of  Commerce's 
implementing  regulations,  15  CFR  part 
930,  subpart  H  (revised,  effective 
January  8,  2001).  The  appeal  is  taken 
from  an  objection  by  the  Ohio 
Department  of  Natural  Resources  (state) 
to  the  Appellants  consistency 
certification  for  a  U.S.  Army  Corps  of 
Engineers'  after-the-fact  permit  to 
maintain  an  excavated  channel  and 
berm  svstem  intended  to  store  water  for 
agricultural  purposes.  This  project  is 
located  in  Erie  County,  Ohio  adjacent  to 
East  Sanduskv  Bav. 

The  CZMAprovides  that  a  timely 
objection  by  a  state  precludes  any 
federal  agency  from  issuing  licenses  or 
permits  for  the  activity  unless  the 
Secretary  finds  that  the  activity  is  either 
"consistent  with  the  objectives  "  of  the 
CZMA  (Ground  I)  or  '"necessary  in  the 
interest  of  national  security"  (Ground 
II).  Section  307(c)(3)(A).  To  make  such 
a  determination,  the  Secretary  must  find 
that  the  proposed  project  satisfies  the 
requirements  of  15  CFR  930.121  or 
930.122. 

The  Appellant  requests  that  the 
Secretary-  override  the  States 
consistencv  objections  based  on  Ground 

I.  To  make  the  determination  that  the 
proposed  activity  is  "consistent  with  the 
objectives"  of  the  CZMA,  the  Secretary 
must  find  that:  (1)  The  proposed  activity 
furthers  the  national  interest  as 
articulated  in  section  302  or  303  of  the 
CZMA,  in  a  significant  or  substantial 
manner.  (2)  the  adverse  effects  of  the 
proposed  activity  do  not  outweigh  its 
contribution  to  the  national  interest, 
when  those  effects  are  considered 
separatelv  or  cumulatively,  and  (3)  no 
reasonable  alternative  is  available  that 
would  permit  the  activity  to  be 
conducted  in  a  manner  consistent  with 
enforceable  policies  of  the  Ohio 
Department  of  Natural  Resources' 
management  program.  15  CFR  930.121. 

II.  Public  Comments 

Public  comments  are  invited  on  the 
findings  that  the  Secretary  must  make  as 
set  forth  in  the  regulations  at  15  CFR 
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930  121   Comments  are  due  within  bU 
days  of  the  publication  of  this  notice 
and  should  be  sent  to  Molly  Holt. 
Attorney-Advi.ser.  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services.  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce.  1305  East- 
West  Highway.  Room  6111.  Silver 
Spring.  MD  20910.  Copies  of  comments 
will  also  be  forwarded  to  the  Appellant 
and  the  State 

III.  Appeal  Documents 

All  nonconfidential  documents 
submitted  in  this  appeal  are  available 
for  public  inspection  during  business 
hours  at  the  NOAA  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services  and  the  Ohio  Department  of 
.Natural  Resources. 

[Federal  Domestic  Assistance  Catalog 
No  11.419  Coastal  Zone  Management 
Program  Assistance.] 

Dated:  0(  tuber  1.  2002 
lames  R.  Walpole, 
General  Counsel. 

[FR  Doc.  02-2690.1  Filed  10-22-02;  8:45  ami 
BIUJNG  CODE  3S10-0e-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  101102H] 

Fisheries  of  tt>e  Exclush/e  Economic 
Zone  Off  Alaska;  Groundflsh  Fisheries 
in  the  Gulf  of  Alasiui 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  scoping 

meeting  for  a  supplemental 

environmental  impact  statement  (SEIS). 


summary:  NMFS  announces  a  public 
scoping  meeting  to  determine  issues  for 
an  SEIS  for  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  The  North  Pacific  Fishery 
Management  (Council  (Council)  is 
proposing  management  measures  to 
improve  the  economic  efficiency  of  the 
Gulf  of  Alaska  (G(3A)  groundfish 
fisheries  which  also  may  address 
conservation,  safety,  and  st)cial 
concerns  The  Council  is  considering 
one  or  more  methods  of  allocating 
fishing  privileges  such  as:  individual 
fishing  quotas  (IFQs);  individual 
processing  quotas  (IPQs);  allocations  to 
communities;  fishing  cooperatives 
program;  or  other  measures. 


DATES:  The  public  scoping  meeting  will 
be  held  on  Friday.  October  25,  2002, 
from  1  to  4  p.m.  Written  comments  will 
be  accepted  through  November  15,  2002 
(see  ADDRESSES) 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Anchorage  Hotel,  Spruce 
Room,  500  West  Third  Avenue, 
Anchorage.  AK. 

Written  comments  on  issues  and 
alternatives  for  the  SEIS  should  be  sent 
to  Sue  Salveson.  Assistant  Regional 
Administrator  for  Sustainable  Fisheries, 
Alaska  Region.  NMFS.  P.O.  Box  21668. 
luneau,  AK  99802,  Attn:  Lori  Gravel- 
Durall,  or  delivered  to  the  Federal 
Building,  709  West  9th  Street,  Juneau. 
AK.  Comments  may  be  sent  via 
facsimile  (fax)  to  907-586-7557.  NMFS 
will  not  accept  comments  by  e-mail  or 
internet. 

An  analysis  of  the  issues  and 
alternatives  will  be  available  through 
the  North  Pacific  Fishery  Management 
Council.  605  West  4th.  Suite  306, 
Anchorage.  AK  99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  Merrill.  (907)  586-7228  or  email: 
glenn.merrill@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
published  a  notice  of  intent  to  prepare 
an  SEIS  on  May  29.  2002  (67  FR  37393). 
The  notice  of  intent  provides  additional 
information  on  the  SEIS  public  scoping 
process  and  may  be  obtained  through 
NMFS  (See  ADDRESSES). 

NMFS  is  holding  public  scoping 
meetings  and  accepting  written 
comments  to  determine  the  issues  of 
concern  and  the  appropriate  range  of 
management  alternatives  to  be 
addressed  in  the  SEIS.  NMFS  has  held 
seven  public  scoping  hearings  in  Alaska 
at  Sand  Point.  King  Cove.  Kodiak. 
Cordova.  Homer,  and  Petersburg,  and 
also  in  Seattle.  WA.  The  meeting 
announced  in  this  document  is  intended 
to  provide  an  additional  opportunity  for 
public  comment  during  the  scoping 
period.  This  meeting  is  being  held  in 
Anchorage  to  help  facilitate 
participation  by  Native  Alaskan  tribal 
governments  attending  the  2002 
Conference  of  the  Alaska  Federation  of 
Natives.  NMFS  will  notify  Native 
Alaskan  tribal  governments  prior  to  this 
meeting. 

Additional  information  on  the  public 
scoping  process  may  be  obtained 
through  NMFS  (see  ADDRESSES),  or  via 
the  NMFS  website  at  http:// 
vvww.fakr.noaa.gov/.  The  specific 
options  for  rationalization  may  be 
obtained  through  the  Council  (see 
ADDRESSES),  or  via  the  Council  website 
at  http://www.fakr.noaa.gov/npfmc/. 


Public  Involvement 

NMFS  is  seeking  written  public 
comments  on  the  scope  of  issues  that 
should  be  addressed  in  the  SEIS  and 
alternatives  and  options  that  should  be 
considered  for  management  of  the  GOA 
groundfish  fisheries. Public  comments 
on  specific  aspects  of  the  rationalization 
programs  should  be  submitted  to  NMFS 
(see  ADDRESSES).  The  public  also  will  be 
able  to  provide  oral  and  written 
comments  at  the  meeting.  The  Council 
will  make  a  draft  analysis  of  these 
alternative  programs  available  for  public 
review  and  comment.  Copies  of  the 
analysis  can  be  requested  from  the 
Council  (see  ADDRESSES). 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Glenn  Merrill.  NMFS,  (see  ADDRESSES), 
(907)  586-7228,  at  least  5  days  prior  to 
the  meeting  date. 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  October  18.  2002. 
Bruce  C.  Morehaad, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  Sationai  Marine  Fisheries  Service. 
IFR  Doc.  02-26978  Filed  10-22-02;  8:45  ami 
BiLUNG  CODE  3S1&-22-S 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

[Docket  No.  2002-C-001] 

Patent  and  Trademark  Office 
Acquisition  Guidelines  (PTAG) 

AGENCY:  U.S.  Patent  and  Trademark 
Office,  Commerce. 

ACTION:  Notice  of  proposed  guidelines 
and  request  for  comments. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is 
publishing  a  notice  of  the  proposed 
guidelines  which  it  will  apply  to  its 
acquisitions. 

DATES:  Written  comments  should  be 
submitted  on  or  before  November  22, 
2002. 

ADDRESSES:  Submit  written  comments 
to:  USPTO,  Office  of  Procurement, 
Washington.  DC  20231.  Electronic 
comments  may  be  submitted  to: 
Mike.Anastasio@uspto.gov.  Copies  of  all 
comments  will  be  available  for  public 
inspection  at  http://www.uspto.gov/ 
web/offices/ac/comp/proc/  or  in  Suite 
810.  Crystal  Park  One.  2011  Crystal 
Drive.  Arlington.  Virginia  22202.  from    ' 
8:30  a.m.  until  5  p.m..  Monday  through 
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Friday.  Please  submit  comments  only 

and  cite  PTAG  in  all  correspondence 

related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Messina,  Procurement  Analyst, 

USPTO,  Office  of  Procurement,  at  (703) 

305-8014. 

SUPPLEMENTARY  INFORMATION: 

Background 

a.  On  November  29,  1999,  the 
President  signed  into  law  the  Patent  and 
Trademark  Office  Efficiency  Act 
{"USPTO  Efficiency  Act"),  Pub.  L.  106- 
113— Appendix  I,  Title  IV,  Subtitle  G. 
113  Stat.  1501A-572,  which  took  effect 
March  29,  2000.  See  35  U.S.C.  1.  The 
USPTO  Efficiency  Act  expressly 
provides  that  the  USPTO  "shall  retain 
responsibility  for  decisions  regarding 
the  management  and  administration  of 
its  operations  and  shall  exercise 
independent  control  of  its  *  *  * 
procurements  *   *   *."  To  this  end,  the 
USPTO  Efficiency  Act  expressly  granted 
the  USPTO  the  authority  to  make 
purchases  and  to  enter  into  contracts  for 
supplies  or  services  without  regard  to 
the  provisions  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949 
(FPAS)  (40  U.S.C.  471  et  seq.).  35  U.S.C. 
2(b)(4)(A).  FPAS  is  also  codified  at  41 
U.S.C.  251  et  seq.  The  pertinent  portions 
of  FPAS  from  which  USPTO  is  exempt 
are  found  at  41  U.S.C.  251  et  seq. 

b.  As  relevant  to  the  USPTO,  the 
Federal  Acquisition  Regulation  (FAR)  is 
issued  by  the  Administrator  of  the 
General  Services  Administration  under 
the  authority  of  FPAS.  Because  the 
USPTO  is  not  subject  to  FPAS,  it  is  not 
required  to  follow  the  FAR. 

c.  On  April  5,  200.0.  the  USPTO 
published  a  Federal  Register  notice 
stating  that  until  otherwise  indicated, 
USPTO  will  continue  to  follow  the  FAR 
and  Department  of  Commerce 
regulations  applicable  to  the  United 
States  Patent  and  Trademark  Office.  65 
Fed.  Reg.  17.858-01  (2000). 

d.  Continuing  to  follow  the  FAR 
indefinitely  will  not  permit  the  USPTO 
to  utilize  the  procurement  flexibilities 
provided  by  the  USPTO  Efficiency  Act. 
On  the  other  hand,  the  FAR  contains 
procedures  for  compliance  with  a  large 
number  of  procurement-related  statutes, 
Executive  Orders,  and  regulations  to 
which  the  USPTO  is  still  subject  and 
with  which  it  must  continue  to  comply. 
The  FAR  also  ensures  that  decisions  are 
made  fairly  and  in  the  best  interests  of 
the  Government. 

e.  Accordingly,  the  USPTO  will 
continue  to  use  the  FAR  as  guidance  in 
its  acquisitions.  This  notice  sets  forth 
additional  proposed  guidance 
concerning  alternate  procurement 


procedures  that  may  be  used  by  the 
USPTO. 

Nature  of  Proposed  Guidelines 

Neither  the  FAR  nor  the  procedures 
set  forth  in  this  notice  will  be  binding 
on  USPTO  contracting  officers  or  other 
USPTO  employees  involved  in  the 
procurement  process.  However.  USPTO 
employees  may  assume  that  following 
either  the  FAR  procedures  or.  to  the 
extent  applicable,  the  alternate 
procedures  set  forth  in  this  notice  will 
ensure  compliance  with  applicable  legal 
requirements  and  result  in  fair  and 
appropriate  decisions.  USPTO 
employees  may  use  procedures  other 
than  those  set  forth  in  the  FAR  and  this 
notice  so  long  as  these  procedures 
comply  with  all  applicable  statutes. 
Executive  Orders  and  regulations,  will 
further  the  legitimate  interests  of  the 
USPTO  and  are  calculated  to  result  in 
fair  decisions. 

Neither  the  FAR  nor  the  alternate 
guidance  provided  in  this  notice  is 
binding  on  USPTO  vendors  or  any  other 
member  of  the  public,  except  to  the 
extent  provisions  therefrom  are 
incorporated  in  legally  enforceable 
contracts.  Instructions  set  forth  in 
solicitations  or  other  procurement 
documents  are  also  binding  in  that  they 
may  establish  conditions  on  an  offeror's 
continued  participation  in  the 
procurement  process. 

The  alternate  procedures  set  forth  in 
this  notice  are  intended  to  incorporate 
brevity  of  content,  streamlined 
procedures,  innovation  in  process, 
flexibility,  and  discretion  to  the 
acquisition  process  while  ensuring 
objectivity  and  maximum  reasonable 
competition. 

The  following  are  highlights  of  the 
benefits  the  USPTO  hopes  to  achieve 
through  this  alternate  guidance: 

•  Increase  the  competitive  threshold 
from  $2500  to  $5000  to  decrease 
processing  time  and  costs. 

•  Use  "maximum  reasonable 
competition"  instead  of  "full  and  open 
competition"  for  a  more  efficient 
procurement  process. 

•  Reflect  the  USPTO's  increased 
flexibility  in  procuring  printing 
services. 

•  Increase  the  threshold  for  the  use  of 
simphfied  acquisition  procedures  for 
commercial  items  from  $5  million  to 
$10  million  to  reduce  the  lead  time  for 
processing  requirements  and  decrease 
acquisition  costs. 

•  Provide  guidance  on  the  use  of  an 
Alternative  Streamlined  Contracting 
Approach.  This  process  involves  the 
early  identification  of  highly  qualified 
vendors,  which  will  reduce  the 
investment  of  vendor  time  and 


resources,  provide  greater  flexibility, 
and  establish  better  partnerships  with 
the  vendor  community.  The  use  of  a 
pre-set  number  of  firms  for  the 
competitive  range  also  reduces 
unreasonable  contractor  expectations. 

•  Permit  limited  discussions  after  the 
establishment  of  the  competitive  range 
in  lieu  of  making  an  award  without 
discussions.  USPTO  hopes  to  reduce 
processing  time  and  administrative 
burdens  associated  with  proposal 
revisions. 

•  Permit  use  of  contract  types  not 
included  in  the  FAR  (i.e..  contract  types 
that  combine  elements  of  the  various 
contract  types  listed  in  the  FAR  (Labor 
Hour  Award  Fee,  for  one  example).  This 
provides  greater  flexibility  to  improve 
mission  accomplishment  and  improved 
partnering  relationships  with  vendors. 

Proposed  Guidelines 

Expanded  Use  of  Electronic  Commerce 

Recognizing  that  the  Internet  provides 
a  valuable  means  of  disseminating 
information,  USPTO  intends  to  continue 
and  expand  its  use  of  electronic 
commerce  to  facilitate  streamlining  of 
the  acquisition  process.  While  the 
USPTO  will  continue  to  synopsize 
proposed  actions  and  contract  awards. 
the  objective  is  to  use  the  L'SPTO  Office 
of  Procurement  web  site  as  the  foremost 
method  of  publicizing  requirements, 
business  opportunities,  and  providing 
procurement  information  to  the 
business  community. 

Competition 

The  USPTO  will  endeavor  to  acquire 
products  and  services  to  the  maximum 
extent  possible  in  all  acquisitions  on  a 
competitive  basis;  however,  it  is  exempt 
from  the  requirement  to  meet  the  test  of 
"full  and  open  competition"  as  defined 
in  FAR  Part  6. 

The  USPTO  will  use  competition  as  a 
principal  tool  in  achieving  results  and 
intends  to  adopt  means  of  affording 
competition  that  it  determines  will 
effectually  serve  the  performance  goals 
established  for  particular  acquisitions. 

It  is  the  policy  of  the  USPTO  to 
promote  competition  to  the  maximum 
extent  possible.  Competition  reduces 
the  risk  of  having  to  rely  on  only  one 
source  for  critical  goods  or  services  and 
reduces  costs.  USPTO  intends  to 
balance  these  considerations  with  the 
program  benefits  that  can  be  gained 
from  developing  a  reduced  supplier 
base  and  building  strategic  alliances 
with  its  suppliers.  The  degree  of 
competition  sought  will  be  influenced 
by  knowledge  of  the  marketplace  and 
successful  past  performance  records, 
with  competition  in  most  cases  limited 
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to  a  reasonable  number  of  capable 
sources. 

Under  the  USPTO  process,  all  firms 
will  be  apprised  nf  opportunities,  but 
onlv  those  judged  to  be  the  most  viable 
will  commit  the  resources  to  fully 
participate.  USPTO  intends  to  have  an 
open  interchange  with  industry  about 
USPTO  potential  requirements  and 
contractor  capabilities  long  before  any 
formal  solicitation  is  issued.  It  is  the 
policy  of  the  USPTO  to  inform  all  firms 
of  opportunities  and  seek,  to  ensure  onlv 
the  most  viable  will  need  to  commit 
resources  to  fully  participate. 

Where  justifications  for  limiting 
competition  are  prepared,  they  will  be 
approved  at  the  following  levels: 

a.  Justifications  of  procurements 
SI. 000, 000  or  less  will  be  approved  bv 
the  Contracting  Officer 

b.  lustifications  over  Si. 000, 000  and 
less  than  $10,000,000  will  be  approved 
bv  the  Director,  Office  of  Procuremtmt 

c.  lustifications  greater  than 
$10,000,000  will  be  approved  by  the 
Agency  Competition  Advocate. 

Simplified  Acquisition  Procedures 

Competitive  quotations  need  not  be 
sought  for  purchases  under  S.t.OOO 
provided  that  the  C^ontracting  Offit:er 
can  readily  determine  the  price  to  be 
fair  and  reasonable.  Written  solicitations 
should  only  be  utilized  when 
appropriate  given  the  complexity  of  the 
requirement. 

The  USPTCJ  contracting  officer  may 
use  procedures  similar  to  those  set  forth 
at  subpart  1.3.5  of  the  FAR  for 
acquisitions  of  commercial  items  not  in 
excess  of  SlO  million. 

Alternative  Streamlined  Contracting 
Approach 

The  Contracting  Officer  mav  utilize 
the  streamlined  process  described  below 
to  solicit  offers  The  characteristics  of 
this  process  include: 

a.  Early  identification  of  the  most 
highly  qualified  contractors: 

b.  Establishing  a  pre-set  number  of 
firms  for  the  competitive  range  to  limit 
the  investment  of  contractor  time  and 
resources  and  to  reduce  the 
administrative  burden  of  the 
procurement  process:  and 

c.  Conducting  negotiations  only 
where  it  is  practical  and  efficient  to  do 
so  and  without  the  requirement  for  a 
common  cut-off  date  for  concluding 
negotiations. 

The  USPTO  intends  to  use  a  project 
team  to  conduct  acquisitions  under  the 
alternative  streamlined  contracting 
approach  The  project  team  will  be  a 
multi-disciplinary  team  that  consists  of 
a  warranted  contracting  officer, 
representatives  from  the  program  office 


whose  requirement  is  the  subject  of  the 
procurement,  the  Office  of  Corporate 
Planning,  and  the  Office  of  the  General 
Counsel.  The  project  team  will  possess 
the  necessary  authority  needed  to 
conduct  all  aspects  of  the  acquisition. 
No  further  approvals  will  be  required  to 
conduct  the  acquisition. 

The  Alternative  Streamlined 
Contracting  Process  is  conducted  as 
follows: 

a.  A  project  team  conducts  all  aspects 
of  the  acquisition. 

b.  The  team  employs  strategies  and 
methods  that  best  fulfill  the  needs  of  the 
acquisition. 

c.  When  using  the  streamlined 
Alternative  Streamlined  Contracting 
.■\pproach.  USPTO  may  employ 
announcements  of  opportunities  rather 
than  announcement  of  individual 
actions  over  $25,000. 

d  Initially,  a  high-level  solicitation 
document  is  used.  It  should  solicit  basic 
and  essential  information  such  as 
offeror  qualifications,  broad-based 
product  data,  prcjposed  technical 
concept,  past  performance,  and  pricing. 
The  solicitation  document  will  typically 
i:onsist  of: 

1   information  on  goals  and  objectives 
of  the  requirement, 

2.  specific  procedures  related  to 
conducting  the  acquisition, 

3.  instructions  to  offerors  on 
preparing  a  response, 

4.  information  on  how  responses  will 
be  evaluated, 

5.  budget  information  on  the  value  of 
the  acquisition,  where  appropriate,  and 

6.  project  and  acquisition  timeframes 
and  schedules. 

e.  A  t:ompetitive  range  will  be 
established  after  initial  evaluation  of 
responses.  Respondents  judged  as  not 
being  among  the  most  highly  rated  will 
be  eliminated  from  further 
consideration. 

f.  After  establishment  of  the 
competitive  range,  a  detailed  Statement 
of  Need  is  issued  to  solicit  additional 
information  and  obtain  a  more  complete 
offer  from  all  firms.  The  Statement  of 
Need  will  incorporate  the  principles  of 
performance-based  contracting  to  permit 
offerors  the  opportunity  to  propose  the 
best  solution  to  meet  the  USPTO's 
needs. 

g.  Oral  presentations  may  be  used. 
The  Contracting  (Officer  should  maintain 
an  adequate  record  of  oral  presentations. 

Basetl  on  responses  to  the  Statement 
of  Need,  the  Contracting  Officer  may 
negotiate  or  conduct  discussions  only 
with  the  highest  ranked  offeror  based  on 
the  evaluation  factors  set  forth  in  the 
solicitation.  If  the  USPTO  Contracting 
Officer  is  unable  to  reach  agreement 
with  this  offeror,  negotiations  will  be 


initiated  with  the  next  highest-ranked 
firm.  This  process  will  continue  until 
those  firms  remaining  in  the 
competitive  range  have  been 
considered.  If  agreement  cannot  be 
reached,  negotiations  may  be  reopened 
with  all  firms  in  the  competitive  range 
or  the  solicitation  may  be  canceled. 

Selecting  Contract  Ty^pes 

Where  appropriate,  the  USPTO  may 
use  any  contract  type  [e.g.,  fixed  price 
or  labor  hour)  provided  for  in  the  FAR 
without  regard  to  any  limitations 
specified  therein,  and  in  addition  may 
use  hybrid  or  other  contract  types  not 
provided  for  in  the  FAR. 

Indefinite-Delivery  Contracts 

Because  it  is  exempt  from  the  FPAS, 
the  USPTO  is  not  required  to  make 
multiple  awards  for  indefinite-quantity 
contracts  under  any  circumstances,  or, 
where  multiple  awards  are  made,  to  use 
any  specific  procedures  for  placing  task 
or  delivery  orders.  Contracting  Officers 
are  encouraged,  however,  to  consider 
the  use  of  multiple  awards  where  doing 
so  would  result  in  benefits  to  the 
USPTO.  A  solicitation  contemplating 
multiple  awards  should  address  the 
procedures  the  USPTO  will  use  for 
selecting  between  contractors  when 
awarding  task  or  delivery  orders.  Where 
a  specific  procurement  includes 
procedures  for  seeking  task  or  delivery 
order  proposals  from  multiple 
contractors,  applying  these  procedures 
to  individual  requirements  below 
$5,000  normally  will  not  be  in  the  best 
interest  of  the  USPTO. 

Options 

Because  of  the  USPTO's  exemption 
from  FPAS,  it  may  make  award  on  the 
basis  of  unpriced  options  contained  in 
an  existing  contract  without  seeking 
further  competition.  The  USPTO 
intends  to  consider  the  use  of  this 
technique  in  connection  with 
performance  based  contracting  under 
the  following  circumstances: 

a.  the  award  of  additional  option 
periods  to  the  incumbent  contractor 
without  competition  is  used  as  an 
incentive  and  reward  for  good  contract 
performance; 

b.  the  solicitation  notifies  offerors  that 
unpriced  options  will  be  used  as  a 
performance  incentive;  and 

c.  the  contract  includes  provisions  for 
measuring  contract  performance  and  the 
pricing,  negotiation,  and  exercise  of 
additional  option  periods. 

Acquisition  Plans 

Acquisition  planning  serves  two 
important  purposes:  it  establishes  how 
an  agency  will  meet  programmatic 
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requirements  within  the  agency's 
budgetary  goals  and  it  serves  as  a 
guideline  for  the  acquisition. 

Annual  Acquisition  Plans — As  a 
means  of  funds  control,  prioritization, 
and  workload  scheduling,  USPTO 
intends  to  continue  to  utilize  yearly 
acquisition  plans  that  are  tied  to  the 
budget  process.  The  plans  should  be 
updated  as  priorities  and  funding 
changes  occur  to  ensure  accuracy  and 
currency.  Plans  will  be  concise.  All 
planned  acquisitions  for  a  given  fiscal 
year  should  be  included  on  the  yearly 
acquisition  plan. 

Separate  Project  Agreements — The 
USPTO  may  use  a  separate  project 
agreement  for  individual  or  multiple 
actions  that  utilize  the  Alternative 
Streamlined  Contracting  Approach. 
Project  Agreement  documents  tailored 
to  the  size  and  complexity  of  the  various 
acquisitions  will  be  developed. 

Individual  Acquisition  Plans — The 
content  of  the  individual  acquisition 
plan  shall  be  left  to  the  discretion  of  the 
Contracting  Officer.  At  a  minimum, 
acquisitions  plans  should  contain  the 
following: 

a.  Statement  of  need. 

b.  Applicable  conditions. 

c.  Cost. 

d.  Risks. 

e.  Plan  of  action. 

f.  Milestones. 

Printing  Requirements 

The  Patent  and  Trademark  Efficiency 
Act,  35  U.S.C.  2(b)(4)(B),  exempts  the 
USPTO  from  requirements  for  printing 
by  the  Government  Printing  Office. 
Accordingly  the  USPTO  intends  to 
acquire  printing  by  the  most  economic 
and  efficient  means  available,  which 
may  in  particular  acquisitions  include 
the  Government  Printing  Office. 

Market  Research 

The  purpose  of  USPTO's  approach  to 
market  research  is  to  identify  and 
determine  the  availability  of  products  or 
services  that  will  satisfy  its 
requirements.  The  USPTO  will  use  such 
research,  as  appropriate,  to  help  it 
ascertain  the  most  efficient  acquisition 
strategy — with  consideration  of  the 
range  of  potential  sources,  availability  of 
commercial  items,  and  identification  of 
standard  commercial  practices. 
Accordingly,  the  USPTO  intends  to 
conduct  market  research  that,  to  the 
extent  possible,  is  based  upon  clear 
statements  of  an  acquisition's  intended 
outcome  and  does  not  foreclose,  before 
research  is  conducted,  the  consideration 
of  any  reasonable  solution  or  technology 
for  accomplishing  its  goal.  The  best 
result  of  market  research  will  be 


achieved  when  there  is  a  clear  statement 
of  the  acquisition's  intended  outcome. 
Market  research  is  the  responsibility 
of  the  entire  acquisition  team.  USPTO 
Contracting  Officers  should  work 
closely  with  technical/program  staff  to 
ensure  that  appropriate  market  research 
is  conducted.  The  extent  and  results  of 
market  research  efforts  should  be 
documented  in  acquisition  planning 
documents  and/or  project  agreements 
when  the  Alternative  Streamlined 
Contracting  Approach  is  utilized. 

Bid  Protests 

The  USPTO  continues  to  be  subject  to 
the  bid  protest  jurisdiction  of  the 
General  Accounting  Office  and  of  the 
Court  of  Federal  Claims.  The  USPTO  is 
also  subject  to  6  Executive  Order  12979 
concerning  protests  to  the  agency.  Its 
procedures  for  considering  such  protests 
are  available  at:  http://www.uspto.gov/ 
web/offices/ac/comp/proc/protest  .htm. 

Dated:  October  17.  2002. 
James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  02-26968  Filed  10-22-02;  8:45  am) 

BILUNG  CODE  3S10-1&-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Romania 

October  17,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U,S.C.  1854); 


Executive  Order  11651  of  March  .3.  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63033,  published  on 
December  4,  2001. 

Philip  ).  Martello. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  .Agrft^ments. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  17.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasure  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Romania  and  exported 
during  the  twelve-month  period  which  began 
on  Januarv'  1,  2002  and  extends  through 
December  31.  2002. 

Effective  on  October  23.  2002.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Adjusted  twelve-month 
limit ' 


435 I  18,749  dozen 

443 I  31,068  numbers. 

^  The  limits  have  not  been  adjusted  to  ac- 
count tor  any  imports  exported  after  December 
31,  2001 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Philip  ].  Martello. 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc. 02-26913  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  3510-OR-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  19(a)(2)  of 
the  Federal  Advisor>'  Committee  Act 
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(PL.  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

\'ame  of  Committee:  Army  Science  Board 
(ASB). 

Datelsl  of  Meeting:  2&-31  October  2002. 

Timelsl  of  Meeting:  0900-1700,  28  October 
2002.  0900-1200,  .11  October  2002. 

Place:  CarlLsle  Barracks.  Pennsylvania 

1   The  .\nny  Science  Board  is  iioiding  a 
General  Membership  Meeting  on  2H-.)1 
October  2002  The  meeting  will  be  held  at  the 
L.S  .Army  War  College.  Carlisle  Barratks, 
Pennsylvania.  The  meeting  will  begin  at 
0900hrs  on  the  28th  and  will  end  at 
approximately  1200hrs  on  the  .31st.  For 
hirther  information,  please  contact  Major 
Robert  Grier— 703-604-7478  or  email: 
robertgrwr@saalt. army  mil. 

Wayne  Joyner, 

Executive  Assistant.  Army  Science  Board 
(FR  Doc  02-26911  Filed  10-22-02;  8:45  am] 

BILLING  COOe  3710-<»-M 


DEPARTMEffT  OF  DEFENSE 

Department  of  the  Navy 

Public  Meeting  on  the  Draft 
Environmental  Impact  Statement  for 
Basing  the  Advar>ced  Amphibious 
Assault  Vehicie  at  IMarine  Corps  Base 
Camp  Pendleton,  CA 

AGENCY:  Department  of  the  Nav>'.  D()D. 
ACTION:  Notice  of  public  meeting. 


summary:  Pursuant  to  the  National 
Environmental  Policy  Act  as 
implemented  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508).  the  Department 
of  the  Navy  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  basing  the  advanced  amphibious 
assault  vehicle  at  Marine  Corps  Base 
(MCB)  Camp  Pendleton,  CA.  Tvio  public 
meetings  will  be  held  in  order  to  collect 
public  comments.  These  meetings  are 
for  interested  persons  to  ask  questions 
and  provide  comments  on  the  DEIS 
Each  meeting  will  be  conducted  in  an 
open  house  format  and  participants  may 
attend  some  or  all  of  the  meeting(s). 
DATES  AND  ADDRESSES:  The  first  public 
meeting  will  be  held  on  Monday. 
November  18,  2002,  from  6  p.m.  to  9 
p.m.  in  the  City  of  San  Clemente 
Auditorium,  100  N.  Calle  Seville,  San 
Clemente,  CA.  The  second  public 
meeting  will  be  held  on  Wednesday. 
November  20,  2002,  from  6  p.m.  to  9 
p.m.  in  the  City  of  Oceanside 
Community  Room,  330  North  Coast 
Highway,  Oceanside.  CA.  All  written 
comments  regarding  the  DEIS  should  be 
received  by  December  3.  2002,  and 
directed  to  Commander.  Southwest 
Division,  Naval  Facilities  Engineering 
Command,  Code  5CPR.15  (Attn:  Ms. 


Lisa  Seneca),  937  North  Harbor  Drive, 
San  Diego,  CA  92132. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lisa  Seneca,  telephone  (619)  532-4744, 
fax  (619)  532-4160. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  C^orps  is  developing  the 
advanced  amphibious  assault  vehicle 
(AAAV)  to  replace  the  amphibious 
assault  vehicle  (AAV)  as  its  primary 
combat  vehicle  for  transporting  troops 
on  land,  at  sea,  and  from  ship  to  shore. 
The  AAAV  is  designed  to  satisfy  many 
operational  requirements  to  provide 
increased  capabilities  compared  to  the 
AAV  and  seamlessly  link  maneuver  on 
ships  and  maneuver  ashore. 

The  DEIS  analyzes  the  potential 
environmental  impacts  associated  with 
the  proposed  action,  which  involves  the 
replacement  of  the  AAV  with  the  AAAV 
at  MCB  Camp  Pendleton,  the 
demolition,  construction  and 
modification  of  facilities  at  MCB  Camp 
Pendleton  to  support  the  AAAV,  and 
conducting  AAAV  training  exercises  at 
San  Clemente  Island. 

The  DEIS  has  been  distributed  to 
various  Federal,  state  and  local 
agencies,  elected  officials,  special 
interest  groups  and  individuals.  The 
DEIS  is  available  for  public  review  at 
the  following  libraries; 

•  Carlsbad  City  Library,  1250 
Carlsbad  Village  Dr,  Carlsbad.  CA. 

•  La  Costa  Branch  Library,  6949  El 
Camino  Real,  Suite  200,  Carlsbad,  CA. 

•  Del  Mar  Branch  Library,  1309 
(Camino  Del  Mar,  Del  Mar,  CA. 

•  Imperial  Beach  Branch  Library,  819 
Imperial  Beach  Blvd,  Imperial  Beach, 
CA. 

•  Oceanside  Public  Library,  330 
North  Coast  Highway,  Oceanside,  CA. 

•  Ocean  Beach  Branch  Library,  4801 
Santa  Monica  Ave,  San  Diego,  CA. 

•  East  San  Diego  Branch  Library, 
4089  Fairmount  Ave,  San  Diego,  CA. 

•  San  Diego  Central  Library.  820  East 
St,  San  Diego,  CA. 

Dated   Ot  tuber  17,  2002. 
R.E.  Vincent  il. 

Lieutenant  Commander.  Judge  Advocate 
General  s  Corps.  US.  Savy,  Federal  Register 
Liaison  Officer 
|FR  Doi;.  02-26908  Filed  10-22-02;  8:45  am] 

BILUNG  COOE  MIO-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 


SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

The  following  patents  are  available 
for  licensing: 

U.S.  Patent  Number  6,338,456: 
LANDING  IMPACT  ABSORBING 
DEPLOYMENT  SYSTEM  FOR 
AIRCRAFT  WITH  DAMAGED 
LANDING  GEAR.  ABSTRACT:  Inflation 
of  impact  absorbing  bags  is  effected  in 
time  delayed  relation  to  selective 
jettisoning  of  damaged  landing  gear  on 
a  helicopter  prior  to  landing  for 
replacement  of  the  landing  gear  by  the 
bags,  without  puncture  thereof  by  the 
landing  gear  being  jettisoned.  U.S. 
Patent  Number  6.371,410:  EMERGENCY 
LANDING  IMPACT  ABSORBING 
SYSTEM  FOR  AIRCRAFT.  ABSTRACT: 
Inflation  of  impact  absorbing  bags  is 
effected  on  a  portable  platform 
positioned  on  an  emergency  landing 
zone  after  jettisoning  of  damaged 
landing  gear  from  a  helicopter  fuselage. 
The  impact  absorbing  bags  when 
inflated  form  a  cradle  shape  conforming 
to  the  bottom  of  the  helicopter  fuselage. 
U.S.  Patent  Number  6.386.830:  QUIET 
AND  EFFICIENT  HIGH-PRESSURE  FAN 
ASSEMBLY.  ABSTRACT:  A  high- 
pressure  vane-axial  fan  assembly  is 
provided.  A  rotor  assembly  has  a 
plurality  of  rotor  blades  disposed 
circumferentially  around  and  extending 
radially  outward  from  a  hub.  Each  rotor 
blade  has  an  airfoil  cross-section  and  is 
constructed  to  define  a  straight-ruled 
leading  edge  that  extends  outward  from 
the  hub.  The  rotor  blade  is  rotated  along 
its  span  relative  to  the  straight-ruled 
leading  edge.  The  plurality  of  rotor 
blades  defines  a  solidity  of  greater  than 
1.  A  stator  assembly  has  a  plurality  of 
stator  vanes  disposed  circumferentially 
around  and  extending  radially  from  the 
frame.  There  are  a  lesser  number  of 
stator  vanes  than  rotor  blades.  The  stator 
assembly  is  positioned  adjacent  the 
rotor  assembly  such  that  an  axial  gap  is 
defined  between  the  trailing  edge  of  the 
stator  vanes.  The  axial  gap  increases 
with  radial  distance  from  the  hub  as 
defined  by  the  shape  of  the  trailing  edge 
of  the  rotor  blades  and  the  shape  of  the 
leading  edge  of  the  stator  vanes.  The 
axial  gap  is  a  minimum  of  the  rotor 
blade's  axial  chord  length  along  a 
central  portion  thereof.  U.S.  Patent 
Number  6,382.912:  CENTRIFUGAL 
COMPRESSOR  WITH  VANELESS 
DIFFUSER.  ABSTRACT:  A  centrifugal 
compressor  or  pump  has  a  vaneless 
diffuser  within  which  a  radially 
extending  passage  is  formed  between  a 
fixed  plate  surface  and  a  profile 
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contoured  shroud  surface  establishing  a 
pinch  point  location  of  minimum 
passage  area  intermediate  inlet  and 
outlet  ends  of  the  diffuser  passage. 
Convergent  and  divergent  flow  portions 
of  the  diffuser  passage  respectively 
extend  to  and  from  the  pinch  point  to 
establish  convergent  flow  from  the  inlet 
end  and  divergent  flow  toward  the 
outlet  end  for  exit  outflow  at  a  flow 
angle  less  than  that  of  a  convergent 
inflow  angle  from  the  inlet  end  imposed 
along  an  initial  profile  segment.  U.S. 
Patent  Number  6,294,849: 
MAGNETOSTRICTIVE  ACTUATOR 
WITH  LOAD  COMPENSATING 
OPERATIONAL  MODIFICATION, 
ABSTRACT:  A  magnetostrictive 
actuator  has  an  active  rod  deformed 
under  exposure  to  magnetic  bias  of  a 
magnetic  field  that  is  modified  in 
accordance  with  variable  external  input 
loading  transferred  through  gearing  to 
rotationally  displace  a  segmented 
magnetic  shell  relative  to  a  fixed 
segmented  magnetic  shell  within  which 
the  magnetic  field  is  established.  U.S. 
Patent  Number  6,235,541: 
PATTERNING  ANTIBODIES  ON  A 
SURFACE,  ABSTRACT:  Substrates  are 
patterned  with  antibodies  attached 
thereto  at  discrete  locations  from  which 
absorption  resistant  coating  is  removed 
by  selectively  controlled  mechanical 
scribing  contact  to  avoid  chemical 
removal  so  as  to  decrease  fabrication 
costs  and  increase  fabrication  speed. 
U.S.  Patent  Number  6,170,422: 
ATTACHMENT  OF  EQUIPMENT  TO 
COMPOSITE  SANDWICH  CORE 
STRUCTURES.  ABSTRACT:  Equipment 
is  removably  connected  by  a  load 
transfer  element  and  a  removable 
fastener  bolt  to  a  core  sandwich  type  of 
bulkhead  through  a  plug-in  insert, 
adhesively  bonded  to  the  bulkhead  at 
interface  surfaces  within  a  pocket 
formed  in  the  bulkhead  for  reception  of 
such  insert.  U.S.  Patent  Number 
6,138,724:  SHIPBOARD  PAINT 
DISPENSING  SYSTEM.  ABSTRACT:  A 
storage  chamber  within  a  paint 
dispensing  reservoir  tank  is  maintained 
filled  with  paint  from  a  refill  paint 
source  during  recirculation  of  such 
paint  through  a  paint  cleansing  filter 
within  the  chamber  for  supply  of  filter 
cleansed  paint  to  a  paint  dispensing 
outlet  under  control  of  a  metering 
system  involving  use  of  a  valve 
controlled  air-powered  piunp  and  flow 
metering  regulating  cylinders.  U.S. 
Patent  Number  6,038,995:  COMBINED 
WEDGE-FLAP  FOR  IMPROVED  SHIP 
POWERING,  ABSTRACT:  The  inventive 
combination  of  a  stem  wedge  and  a 
stem  flap  demonstrates  hydrodynamic 
properties  which,  for  purposes  of 


enhancing  the  powering  performance  of 
a  ship,  are  superior  to  those  of  either  a 
solitary  stern  wedge  or  a  solitary  stern 
flap.  For  many  inventive  embodiments 
the  stem  wedge  portion's  lower  surface 
and  the  stern  flap  portion's  lower 
surface  are  slanted  at  approximately 
equal  angles  with  respect  to  the  buttock 
centerline,  thereby  optimally 
consolidating  the  stern  portion's  lower 
surface  and  the  flap  portion's  lower 
surface  so  as  to  effectively  create  an 
overall  hydrodynamic  lower  surface 
which  is  slanted  approximately  at  one 
and  the  same  angle.  U.S.  Patent  Number 
6.208,268:  VEHICLE  PRESENCE,  SPEED 
AND  LENGTH  DETECTING  SYSTEM 
AND  ROADWAY  INSTALLED 
DETECTOR  THEREFOR.  ABSTRACT: 
An  improved  detector  is  provided  for 
installation  in  a  roadway  surface.  The 
detector  finds  utility  in  a  highway 
vehicle  detection  system  for 
determining  vehicle  presence,  vehicle 
speed  and  vehicle  length.  First  and 
second  matched  induction  coil  magnetic 
sensors  are  maintained  at  or  near  the 
roadway  surface.  Each  of  the  sensors  has 
a  longitudinal  axis  aligned  normal  to  the 
roadway  surface.  The  first  and  second 
sensors  are  separated  from  one  another 
by  a  known  distance  in  a  direction 
substantially  aligned  with  a  direction  of 
traffic  flow.  Each  of  the  sensors  generate 
a  differential  magnetic  field  signature 
with  respect  to  time  to  indicate  a 
passing  vehicle's  leading  and  trailing 
edge  magnetic  signatures.  Vehicle  speed 
is  determined  by  a  time-distance 
relationship  using  the  leading  and 
trailing  edge  magnetic  signatures  and 
the  known  distance.  Vehicle  length  is 
determined  by  a  time-speed  relationship 
using  the  leading  and  trailing  edge 
magnetic  signatures  and  the  determined 
vehicle  speed.  A  triaxial  magnetometer 
maintained  at  a  location  in  close 
proximity  to  the  first  and  second 
sensors  measures  a  DC  magnetic  field. 
The  DC  magnetic  field  has  vertical  and 
horizontal  magnetic  field  components 
with  the  horizontal  components 
including  a  component  substantially 
aligned  with  the  direction  of  traffic  flow 
and  a  component  substantially 
perpendicular  to  the  direction  of  traffic 
flow.  The  vertical  and  horizontal 
components  caused  by  the  passing 
vehicle  are  used  to  determine  vehicle 
presence.  An  ELF  communications 
system  may  be  incorporated  with  the 
detector  to  link  roadside  and  vehicle 
transmitted  received  information. 
ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to: 
Naval  Surface  Warfare  Center  Carderock 
Division,  Code  0117.  9500  MacArthur 
Boulevard,  West  Bethesda,  MD  20817- 


5700.  and  must  include  the  patent 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Dick  Bloomquist,  Director,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Carderock  Division.  Code  01 1 7. 
9500  MacArthur  Boulevard.  West 
Bethesda,  MD  20817-5700,  telephone 
(301)  227-4299. 

(Authority:  3^  U.S.C.  207.  37  CFR  Part  404) 

Dated:  October  17.2002. 
R.E.  Vincent  II. 

Lieutenant  Commander,  ludfie  Advocate 
General's  Corps,  i'  S.  \'a\y.  Federal  Register 
Liaison  Officer. 
IFR  Dot..  02-26907  Filed  10-22-02;  8:45  am) 

BILLING  CODE  381(>-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  proposed  information 
collection  requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  October  30.  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
December  23,  2002. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer:  Department  of  Education.  Office 
of  Management  and  Budget;  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov.  . 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
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requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  anv  agency's 
abilitv  to  perform  its  statutorv 
obligations.  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department:  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner:  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

D.it.'.l   Odnh^r  17,2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management. 

Office  oftht'  Ch  iff  Information  Officer. 

Federal  Student  Aid 

A'pe  of  Review:  New  Collection. 

r/f/p.  Teacher  Cancellation  Low  Income 
Directory. 

Abstract  There  are  57  State  Ageni;ies  that 
contribute  to  the  development  of  a  directory 
of  elementary  and  secondary  schools  which 
qualifv  for  the  teacher  can<;ellation  benefit. 
I  he  dirertorv  allows  post-secondary 
mstitutions  to  determine  whether  or  not  a 
teacher  who  received  a  Federal  Perkins  Loan. 
Dire(.t  loan,  or  Federal  Family  Edutalion 
Loan  at  their  school  is  eligible  to  receive  <i 
loan  cancellation  as  provided  under  Title  I  of 
the  Elementarv  and  Secondary  Education  A(  I 
of  1965. 

Additional  Information:  Emergency 
clearance  of  this  c:ollection  is  necessary 
because  if  the  collection  were  not  approved 
for  use  bv  .November  1.  public  harm  to 
students  applying  for  eligibility  would  occur. 

Frequency:  .Annually. 

Afffcted  Public  Individuals  or  household. 
.State.  Local,  or  Iribal  Govt,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  1. 

Burden  Hours;  698.1 

Requests  for  copies  of  the  proposed 
information  (  oiicc  tion  request  may  be 
accessed  from  http://edicsweb.ed.gov.  by 
selecting  the  "Browse  Pending  Collections" 
link  and  h\  clicking  on  link  number  2174. 
When  vou  hc(  ess  the  information  collection. 
1  lick  on  'D(jwiil(iad  .Attachments  "  to  view. 
Written  requests  for  information  should  be 
.iddressed  to  Vivian  Reese.  Department  of 
Eduialion.  400  Maryland  .Avenue.  SW.. 
Room  4050.  Regional  Office  Building  3. 
Washington.  LX:  20202-4651  or  to  the  e-mail 
jtidress  vivan  reestmed  gov  Requests  may 
iilso  be  electronicallv  mailed  to  the  internet 
■iddress  (H'AO  RIMG&ed.gov oi  faxed  to  (2021 
708-9.346.  Plea.se  specify  the  complete  title  of 
the  information  collection  when  making  your 
re()uest 

Comments  regarding  burden  and/or  the 
( 1)1  lei  tioti  activity  requirements,  contact  |oe 
Schubart  at  (2021  708-9266.  Individuals  who 
use  a  telecommuni(  ations  device  for  the  deaf 
(TDDl  mav  c:all  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

IFR  Doc.  02-26894  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  4000-1 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Basic  Energy 
Sciences  Advisory  Committee 

AGENCY:  Department  of  Energy. 
action:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Basic  Energy  Sciences 
Advisory  Committee  (BESAC).  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  86  .Stat.  770)  requires  that  public 
nt)tice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Tuesday.  November  5,  2002,  8 
a.m.  to  5  p.m.,  and  Wednesday. 
November  6.  2002,  8  a.m.  to  12  p.m. 
ADDRESSES:  (iaifhersburg  Marriott 
Washingtf)nian  Center,  9751 
Washingtonian  Boulevard,  Gaithersburg. 
MD  20878. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Long;  Office  of  Basic  Energy 
Sciences;  U.  S.  Department  of  Energy; 
19901  Germantown  Road;  Germantown, 
MD  20874-1290;  Telephone:  (301)  903- 
556.5 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  with  respect  to  the  basic 
energy  sciences  research  program. 

Tentative  Agendn:  Agenda  will 
include  discussions  of  the  following: 

Tuesday,  November  5,  2002. 

•  Welcome  and  Introduction. 

•  Office  of  Science  Highlights. 

•  Basic  Energy  Sciences  Highlights. 


•  Overview  of  the  Division  of 
Chemical  Sciences,  Geosciences,  and 
Biosciences. 

•  Preliminary  Summary  of  the 
Workshop  on  Basic  Research  Needs  to 
Assure  a  Secure  Energy  Future. 

•  Update  on  Nanoscale  Science 
Research  Centers. 

•  Update  on  Linac  Coherent  Light 
Source. 

Wednesday,  November  6,  2002. 

•  Overview  of  Upcoming  BESAC 
Activities. 

Public  Participation:  The  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the 
Committee,  you  may  do  so  either  before 
or  after  the  meeting.  If  you  would  like 
to  make  oral  statements  regarding  any  of 
the  items  on  the  agenda,  you  should 
contact  Sharon  Long  at  301-903-6594 
(fax)  or  sharon.Iong@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  prior  to  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule.  This  notice  is  being 
published  less  than  15  days  before  the 
date  the  meeting  due  to  prograipmatic 
issues  that  had  to  be  resolved  prior  to 
publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
lE-190,  Forrestal  Building;  1000 
Independence  Avenue,  SW.; 
Washington.  DC  20585;  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  holidays. 

Issued  in  Washington,  DC  on  October  17, 
2002 
Rachel  M,  Samuel, 

Deputy  .■\dvisor\'  Committee  Management 

Officer. 

IFR  Doc.  02-26961  Filed  10-22-02;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Northern  New 
Mexico 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Northern  New 
Mexico.  The  Federal  Advisory 
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Coramittee  Act  (Pub.  L.  No.  92-463,  86 

Stat.  770)  requires  that  public  notice  of 

these  meetings  be  announced  in  tbe 

Federal  Register. 

DATES:  Wednesday,  November  20,  2002, 

1  p.m.-8:30  p.m. 

ADDRESSES:  Holiday  bin,  Santa  Fe,  4048 

Cerrillos  Road,  Santa  Fe,  NM. 

FOR  FURTHER  INFORMATION  CONTACT: 

Menice  Manzanares,  Northern  New 

Mexico  Citizens'  Advisory  Board,  1660 

Old  Pecos  Trail,  Suite  B,  Santa  Fe,  NM 

87505.  Phone  (505)  995-0393;  fax  (505) 

989-1752  ore-mail: 

mmanzanares@doeal.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1:00  p.m.— Call  to  Order  by  Ted  Taylor. 
DDFO;  Establishment  of  a  Quorum; 
Welcome  and  bitroductions  by  Jim 
Brannon,  Board  Chair;  Approval  of 
Agenda;  Approval  of  Sept.  25,  2002 
Meeting  Minutes. 

1:15  p.m — Public  Comment. 

1:30  p.m — Board  Business. 

A.  Recruitment/Membership  Update, 

B.  Report  from  Chairman  Brannon. 

C.  Report  from  DOE,  Ted  Taylor. 
DDFO. 

D.  Report  from  Executive  Director, 
Menice  S,  Msmzanares. 

.  E.  New  Business. 
2:30  p.m.— Break. 
2:45  p.m. — Reports  for  Committees. 

A.  Community  Outreach  Committee, 
Debra  Walsh. 

B.  Monitoring  and  Surveillance 
Committee,  Jim  Braimon. 

C.  Environmental  Restoration 
Committee,  Dr.  Fran  Berting. 

D.  Waste  Management  Committee, 
Richard  Gale. 

E.  Ad  Hoc  Committee  on  CAB  Self 
Evaluation.  Don  Jordan. 

3:30  p.m. — Resolutions. 

4:00  p.m. — Discussion  of  Board 

Processes. 
5:00  p.m. — Dinner  Break. 
6:00  p.m. — Continue  Discussion  of 

Board  Process. 
7:30  p.m.— Break. 
7:45  p.m. — Public  Comment. 
8:15  p.m. — Recap  of  Meeting. 
8:30  p.m. — Adjourn. 

This  agenda  is  subject  to  change  at 
least  one  day  in  advance  of  the  meeting. 
A  final  agenda  will  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 


who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Menice  Manzanares  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the 
beginning  of  the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  IndependenceAvenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  1660  Old 
Pecos  Trail,  Suite  B,  Santa  Fe,  NM. 
Hours  of  operation  for  the  Public 
Reading  Room  are  9:00  a.m. -4:00  p.m. 
on  Monday  through  Friday.  Minutes 
will  also  be  made  available  by  writing 
or  calling  Menice  Manzanares  at  the 
Board's  office  address  or  telephone 
number  listed  above.  Minutes  and  other 
Board  documents  are  on  the  Internet  at: 
http;ww"w. nnmcab.org. 

Issued  in  Washington.  DC  on  October  17. 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  02-26962  Filed  10-22-02;  b:45  unil 
BILLING  CODE  6405-01 -P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocicy  Fiats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  November  7,  2002,  6 
p.m.  to  9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport 
Terminal  Building,  Mount  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 


Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250. 
Westminster,  CO,  80021:  telephone 
(303)  420-7855;  fax  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Update  on  Rocky  Flats  site  closure 

progress. 

2.  Discuss  end-state  strategy  for  surface 

water. 

3.  Review  draft  recommendation 

language  on  surface  soil,  subsuiface 
soil,  and  long-term  stewardship. 

4.  Other  Board  business  may  be 

conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  (Office  of  the  Rocky  Flats 
Citizens  Advisory  Board.  9035  North 
Wadsworth  Parkway.  Suite  2250. 
Westminster,  CO  80021;  telephone  (303) 
420-7855.  Hours  of  operations  for  the 
Public  Reading  Room  are  8:30  a.m.  to 
4:30  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
French  at  the  address  or  telephone 
number  listed  above.  Board  meeting 
minutes  are  posted  on  RFCABs  Web 
site  within  one  month  following  each 
meeting  at:  http://i\-\\-iv. rfcah.org/ 
Minutes.HTML. 

Issued  in  Washington.  DC.  on  October 
17,  2002. 

Rachel  M.  Samuel, 

Deputy  .■\dyisnr\  Committee  Management 

Officer. 

IFR  Doc.  02-2696.T  Filed  10-22-02;  8:43  am] 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-6-000] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

Oi.tober  Its.  2002 

Take  notice  that  on  October  9.  2002. 
Centerpoint  Energy  Gas  Transmission 
Company  (CEGT).  formerly  Reliant 
Energy  Gas  Transmission  Company, 
whose  main  office  is  located  at  11 1 1 
Louisiana  Street.  Houston.  Texas  77210, 
filed  in  Docket  No  CP0,3-ti-(K)0,  a 
request  pursuant  to  157.205  and  157.208 
(18  CFR  sections  157  205  and  157.208) 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (NGA),  for 
authorization  to  acquire,  own.  and 
operate  certain  pipeline  facilities  and  to 
construct  facilities,  all  as  more  fully  set 
forth  in  the  Application,  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  reyiew  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
/iffp.//vvw'U'7erf.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659 

Specifically,  CEGT  proposes  to 
acquire  approximately  28.97  miles  of 
interstate  pipeline  facilities  owned  by 
Ozark  Gas  Transmission.  L.L.C.  (Ozark) 
located  in  Pittsburg  and  I^timer 
Counties,  Oklahoma,  including  28  .32 
miles  of  20-inch  diameter  pipelme. 
approximately  0.65  miles  of  smaller 
diameter  pipelines,  and  other 
appurtenant  facilities.  Additionally, 
CEGT  proposes  to  construct 
approximately  2.600  feet  of  20-inch 
diameter  pipe  and  related  pigging  and 
measurement  facilities,  to  connect  the 
Ozark  facilities  to  CEGT's  system  The 
estimated  cost  of  this  project  is 
512.508,612.  CEGTs  filing  is  related  to 
Ozark's  abandonment  application  filed 
on  August  23.  2002  in  Docket  No.  CF02- 
428-000. 

Any  questions  concerning  this  request 
may  be  directed  to  I^wrence  O 
Thomas.  Director,  Rate  and  Regulatory. 
CenterPoint  Energy  Gas  Transmission 
Company.  525  Milam  Street, 
Shreveport,  Louisiana  71111  at  (318) 
429-2804. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  (^FR 


385.214)  a  motion  to  intervene  or  notice 
of  intervention  and.  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  .U)  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Comments,  protests  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  S'f?p,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing  "  link. 

l.inwood  A.  Watson,  |r.. 

nffititv  Sf'cri'tary. 

IFK  Dm    02-2H939  Filed  10-22-02:  8:45  am] 

BILLING  CODE  5717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PP02-43»-002] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

t)i  tober  Ui.  2002. 

Take  notice  tiiat  on  October  10.  2002. 
CenterPoint  Energy  Gas  Transmission 
Corporation  (('EGT),  formerly  known  as 
Reliant  Energy  Gas  Transmission 
C'ompanv.  tendered  for  filing  as  part  of 
Its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No   1.  the  following  revised 
tariff  sheets  to  be  effective  on  October  1. 
2002: 

First  Revised  Sheet  Nu   279 
First  Revised  Sheet  No.  280 
First  Revised  Sheet  No.  281 
Substitute  Original  Sheet  No  29;jA 
First  Revised  Sheet  No   .300 
First  Revised  Sheet  Nn   .K)l 
.Subslilule  Third  Revised  Sheet  No.  399 
First  Revised  Sheet  No  400A 
Se(  Olid  Substitute  Fourth  Revised  Sheet  No. 
435 

CEFT  States  that  the  purpose  of  this 
filing  IS  to  comply  with  the 
Commission's  Letter  Order  regarding 
CEGT's  filing  to  comply  with  Order  No. 
587-0. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  Section 


385,211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  Assistance,  call 
(202)502-8222  or  for  TTY,  (202)  502- 
8659.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  \r.. 

Deputy  Scrrptan,'. 

IFR  Do(  .  02-269.50  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-426-O01] 

Dominion  Transmission  Inc.;  Notice  of 
Compliance  Filing 

October  Hi.  2002. 

Take  notice  that  on  October  10.  2002. 
Dominion  Transmission  Inc.  (DTI) 
submitted  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets,  with 
an  effective  date  of  October  1.  2002: 

Second  Revised  Sheet  No.  1052 
Second  Re\ised  Sheet  No.  1053 
First  Revised  Sheet  No.  1056 
Fourth  Revised  Sheet  No.  1057 
Fourth  Revised  Sheet  No.  1173 

DTI  states  that  the  revised  sheets  are 
submitted  to  comply  with  the 
Commission's  Order  No.  587-0  and  the 
Commission's  September  25,  2002  order 
in  Docket  No.  RP02-426-000 
(September  25  Order).  DTI's  compliance 
filing  incorporates  the  changes  required 
by  the  September  25  Order. 

DTI's  states  that  a  copy  of  the  filing 
has  been  served  upon  all  of  DTI's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  section 
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385.211  of  the  Cominission's  rules  and 
regulations. 

All  such  protests  must  be  filed  in 
accordance  with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See.  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-26948  Filed  10-22-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  BP99-485-002] 

Enbridge  Pipelines  (KPC);  Notice  of 
Compliance  Filing 

October  16,  2002. 

Take  notice  that  on  October  10.  2002. 
Enbridge  Pipelines  (KPC)  (Enbridge 
KPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets,  with 
an  effective  date  of  November  10,  2002: 

Second  Revised  Sheet  No. 
15  First  Revised  Sheet  No.  16A 
First  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  23 
Second  Revised  Sheet  No.  26 
Second  Revised  Sheet  No.  28 
Second  Revised  Sheet  No.  30 

Enbridge  KPC  states  that  the  filing  is 
being  made  to  comply  with  the 
Commission's  September  10,  2002 
"Order  on  Initial  Decision"  in  Docket 
No.  RP99-485-000.  Enbridge  KPC  states 
that  its  compliance  filing  is  consistent 
with  the  Commission's  September  10, 
2002  order. 

Enbridge  KPC  states  that  a  copy  of 
this  filing  has  been  served  upon  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  this 
proceeding,  as  well  as  all  customers  and 
interested  state  commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington,  DC 
20426.  in  accordance  with  section 
385,211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154,210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://\\n\'w.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretan'. 

|FR  Doc.  02-26960  Filed  10-22-02:  8:45  anil 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

[Docket  Nos.  CP03-2-000,  et.  al.] 

Federal  Energy  Regulatory 
Commission 

October  IB.  2002. 

Energy  West  Development.  Inc.; 
Notice  of  Application 

On  October  3.  2002.  Energy  West 
Development.  Inc.  (Energy  West).  PO 
Box  2229.  Great  Falls,  Montana.  59403. 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  (NGA),  as 
amended,  and  sections  157  Subparts  A 
and  F  and  284  Subpart  G  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Rules  and  Regulations 
thereunder.  Energy  West  requests 
authorization:  to  convert  about  34  miles 
of  oil  pipeline  to  natural  gas  pipeline 
operation;  for  a  Subpart  F  construction, 
operation  and  abandonment  blanket 
certificate  (CP03-3-000);  and.  for  a 
Subpart  G  transportation  blanket 
certificate  (CP03-4-000).  The  facilities 
are  necessary  to  provide  additional 
incremental  firm  and  interruptible 
transportation  service  of  13.500 
Decatherms  per  Day(Dth/d)  for  market 
area  load,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  withihe 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 


review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ww'w.  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  ex(  luding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-H222  or  for 
TTY.  (202)  502-8659. 

The  requested  certificate  would 
authorize  Energy  West  to  rionvert  to 
natural  gas  operation  an  existing 
pipeline  running  from  Cody.  Wyoming 
to  Warren.  Montana  that  originally  was 
constructed  and  used  for  the 
transportation  of  non-jurisdictional 
liquids,  but  that  in  recent  years  has  laid 
dormant.  Energy  West  also  seeks 
acceptance  of  an  initial  tariff  and  initial 
rates,  and  requests  that  the  Commission 
accept  for  filing  a  negotiated  rate 
transaction  with  Prairielands  Energy 
Marketing.  Inc.  that  does  not  conform  to 
the  proposed  initial  rates.  Energy  West 
submitted  precedent  agreements  with 
Prairielands  Energy  Marketing. 
Inc.(10,000  Dth/d)'and  Howell 
Petroleum  Corp. (5.000  Dth/d)  for 
interruptible  transportation  ser\ice;  and, 
with  Energy  West  Resources.  Inc.  for 
10.000  Dth/d  of  firm  transportation 
ser\'ice.  Energy  West  also  requests 
expedited  consideration  of  its 
application  and  certain  waivers  of  the 
Commission's  regulations. 

Questions  regarding  the  application 
may  be  directed  to:  )ohn  C.  Allen. 
President  and  General  Counsel.  Energy 
West  Development.  Inc..  PO  Box  2229. 
Great  Falls.  Montana,  59403,  or  call 
(406)  791-7500:  or,  Patrick  |.  Joyce, 
Blackwell  Sanders  Peper  Martin  LLP, 
13710  FNB  ParWay.  Suite  200,  PO  Box 
542090.  Omaha,  Nebraska.  68154  or  call 
(402) 964-5012. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  5.  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE. 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commissions  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
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proceedint;  c  an  ask  for  court  rrviow  of 
Commission  orders  in  tht>  p^^>(:^'^■din^ 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  wav  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  <  omment  alone 
will  not  sen,e  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  pmiei  t 
provide  copies  of  their  protests  oiilv  to 
the  party  or  parties  directly  involvtni  in 
the  protest 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents. 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  iu' 
required  to  serve  copies  ot  tiled 
documents  on  all  other  parties. 
However,  the  nonparty  commenters  will 
not  receive  copies  of  all  documents  tiled 
by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  isMied  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  l^w  judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
Final  Commission  order  approving  or 
denving  a  certificate  will  be  issued. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  .\.  Watson.  |r., 

Di'putv  Secretary 

IFR  Uo(    02-26'i:i7  Filed  10-22-02:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RPOO-462-001  and  -002  and 
RP01 -37-003  and  -004] 

Equitrans,  L.P.;  Errata  Notice 

October  IH.  2U02 

In  the  Commission's  Order  on 
Rehearing  and  (Compliance  with  Order 
Nos.  637.  587-(;  and  587-L  issued 
October  10.  2002.  in  the  above- 
proceeding,  on  page  5.  paragraph  14.  of 
the  order,  change  "October  1.  2002"  to 
•  November  1.  2002".  The  sentence 
should  read  as  follows: 

"With  the  excf.'ption  of  the  items 
discussed  below,  the  Commission 
accepts  Equitrans's  proposed 
compliance  tariff  sheets,  effective 
November  1.  2002". 

I.inwitod  A.  Watson,  (r.. 

Urpiitv  Sfi  retiin 

IFK  !)(.(    0Z-2f>M4fi  Fi!('()  10-22-02;  8:43  dinj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1»-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Tariff  Filing 


C)(  Inber  1().  2002. 

Take  notice  that  on  October  11.  2002, 
Florida  Gas  Transmission  Company 
(FCT)  tendered  for  filing  as  part  of  its 
FERC  (;as  Tariff.  Third  Revised  Volume 
No.  1.  the  following  tariff  sheet  to 
become  effective  November  1 1 .  2002: 

I  Fifth  Kcvis.-d  Sheet  No    1741 

FGT  slates  that  in  the  instant  filing,  it 
IS  proposing  tariff  revisions  setting  forth 
the  ( nteria  that  would  permit  FGT  to 
terminate  a  temporary  capacity 
relinquishment.  Specifically,  in  a  new 
Section  18  L  of  FGT's  General  Terms 
and  Conditi(;ns.  Transporter's  Right  to 
Terminate  a  Temporary  Capacity 
Relinquishment,  FGT  is  proposing  that 
FXIT  may  elect  to  terminate  a  temporary 
capacity  relinquishment  upon  30-days' 
written  notice  if  the  relinquishing 
shipper  has  failed  to  maintain 
creditworthiness  and  the  rate  paid  by 
the  acquiring  shipper  is  less  than  the 
relinquishing  shipper's  contract  rate. 
Adilitionallv.  FX^T  is  proposing  that  the 
acquiring  shipper  may  avoid 
termination  of  the  temporari'  capacity 
relinquishment  by  agreeing  to  pay  for 
the  remainder  of  the  relinquishment  the 
lower  of  the  relinquishing  shipper's 


contract  rate  or  the  maximum  tariff  rate 
under  the  applicable  rate  schedule.  FGT 
believes  the  tariff  revisions  being 
proposed  are  similar  to  those  recently 
approved  by  the  Federal  Energy 
Regulatory  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commissions  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivwvv.fprc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 


Linwood  \.  Watson,  Jr., 

Deputy  Srcretan,-. 

(FR  Doc.  02-26957  Filed  10-22-02:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPO2-4»-001] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Application 

Odober  16.  2002. 

Take  notice  that  on  September  30, 
2002,  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes),  5250 
Corporate  Drive,  Troy.  Michigan  48098, 
filed  in  Docket  No.  CP02-49-001  Fifth 
Revised  Sheet  No.  16  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1,  in 
compliance  with  the  Commission's 
Order  issued  February  7,  2002  in  Docket 
No.  CP02^9-000  which  authorized  the 
abandonment  of  the  Summerfield  Meter 
Station  located  in  Clare  County, 
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Michigan.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659. 

Great  Lakes  states  that  by  its  filing  of 
the  proposed  tariff  sheet,  which 
removes  the  Summerfield  Meter  Station 
from  its  tariff  list  of  Physical  Receipt 
Points,  Great  Lakes  gives  notice  of  the 
abandoimient  of  its  Summerfield  Meter 
Station  facilities,  as  required  by  the 
February  7,  2002  Conmiission  Order. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  on  or 
before  November  6,  2002,  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  and  the  regulations  under 
the  Natural  Gas  Act  (18  CFR  157.10). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Linwood  A.  Watson,  (r., 

Depiit\  Serretan,'. 

IFR  Doc.  02-269.36  Filed  10-22-02:  8:45  ami 

BILLING  CODE  671 7-01 -4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-504-001] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Compliance  Filing 

(Ictober  16.  2002. 

Take  notice  that  on  October  7,  2002, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 


in  compliance  with  the  Commission's 
September  20,  2002  letter  order: 

.Substitute  Original  Sheet  No,  lOB 
Original  Sheet  No,  lOB.Ol 
Substitute  Second  Revised  Sheet  No.  66A 
Substitute  Fourth  Reviseti  Sheet  No,  67 

Iroquois  states  that  these  tariff  sheets 
are  being  filed  to  replace  sheets 
accepted  to  become  effective  on 
September  20,  2002,  therefore  the 
proposed  tariff  sheets  also  reflect  an 
effective  date  of  September  20,  2002. 

In  its  initial  August  20,  2002  filing  in 
Docket  No.  RP02-504,  Iroquois 
proposed  modifications  to  its  tariff  to 
permit  it  to  reserve  existing  firm 
transportation  capacity  for  future 
projects  and  to  clarifv'  and  modifi,'  the 
provisions  of  its  tariff  concerning  its 
customers'  ability  to  make  changes  to 
their  receipt  and  delivery  points.  The 
Commission's  Order  accepted  Iroquois' 
tariff  sheets,  but  required  Iroquois  to 
modify  certain  aspects  of  its  proposal  to 
conform  to  recent  Commission  policy 
regarding  capacity  reservation  and 
delivery  point  changes.  The  substitute 
tariff  sheets  submitted  with  Iroquois' 
filing  make  those  required  changes. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154,210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http ://wi\-\v. ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  [r.. 

Deputy  Seeretan . 

IFR  Doc.  02-269,^:^  Filed  10-22-02:  8:4."  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP03-r  -000] 

Missouri  Intersta  a  Gas,  LLC;  Notice  of 
Tariff  Filing 

October  16.  2002 

Take  notice  that  on  October  8.  2002. 
Missouri  Interstate  Gas.  LLC  (Missouri) 
tendered  for  filing  revise  Pro  Forma 
tariff  sheets  replacing  the  pro  forma 
tariff  filed  by  Missouri  on  luly  3.  2002. 

Missouri  states  that  the  filing  is  being 
made  in  accordance  with  the 
Commission's  September  24,  2002 
order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivi\-\v. fere. gov  using  the  'FtlRRlS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  th(>  docket  number 
field  to  access  the  document   For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interxcntions  nia\  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385,2001(a)(l  l(iii)  and  the 
instructions  (m  the  Commission  s  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Dcpiil\  .S('(  irlan . 

IFK  Dm  ,  1)2-  2(.'l,-).^,  Filed  10-22-02:  8:4,5  am| 
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DEPARTME^fr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-44&-002] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

()(  tober  16,  2002. 

Take  notice  that  on  October  10,  2002 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fourth 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  on  Appendix  A  to  its  fding. 

National  Fuel  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commissions  Letter  Order  issued  on 
September  25.  2002.  in  the  above- 
referenced  docket.  The  September  25 
Order  directed  National  Fuel  to  file 
revised  tariff  sheets  to  rectif\'  certain 
matters  with  respect  to  National  Fuel's 
August  1.  2002  filing  made  to  comply 
with  the  Commission's  Order  No.  587- 
O. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers, 
interested  state  commissions  and  the 
parties  on  the  official  ser\'u  e  list 
compiled  by  the  .Secretary  in  this 
proceeding. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  (Commission. 
888  First  Street.  NE  .  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/jttp.//M-UTv  fere. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link. 

Linwood  A.  Watson,  |r., 

Deputy  Secretary 

IFR  Dot:.  02-26951  Filed  10-22-02:  8:45  dial 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Oocltet  No.  RP02-338-001] 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-26947  Filed  10-22-02:  8:45  am] 

BILUNG  CO0€  6717-01-P 


Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Motion  to  Make 
Effective  Proposed  Changes  in  FERC 
Gas  Tariff 

Oituiwr  16,  2002. 

Take  notice  that  on  October  10,  2002, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  a  motion  to 
make  certain  tariff  sheets  effective  on 
November  10,  2002. 

Natural  states  that  the  purpose  of  this 
filing  IS  to  move  into  effect  certain  tariff 
sheets  which,  in  the  Commission's 
Order  Accepting  Tariff  Sheet  and 
Conditionally  Accepting  and 
Suspending  Other  Tariff  Sheets  Subject 
to  Refund  and  E.stablishing  a  Technical 
Conference  dated  June  7,  2002  were 
conditionally  accepted  and  suspended, 
subject  to  refund  Natural  has  also 
propo.sed  some  additional  revisions  in 
certain  of  these  tariff  sheets  to  address 
issues  raised  in  protests. 

Natural  requests  waivers  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  these  tariff  sheets  to 
become  effective  November  10,  2002. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  on  the 
official  service  list  in  this  docket 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  on  or  before  (October  23.  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/i«p.7/wuiv  /erc.gov  using  the  "FERRIS" 
link  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-573-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

October  16.  2002. 

Take  notice  that  on  September  30, 
2002,  Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  has  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1 ,  Second  Revised  Sheet 
No.  253,  Original  Sheet  No.  253 A.  and 
Third  Revised  Sheet  No.  297,  with  an 
effective  date  of  October  31.  2002. 

Pursuant  to  the  Commission  order 
issued  September  24,  2002  in  Docket 
No.  CP02-1 39-000.  Northern  is 
proposing  changes  to  Section  26 
(Request  for  Throughput  Service)  and 
Section  52  (Right  of  First  Refusal)  of  the 
General  Terms  and  Conditions  of  its 
tariff  to  set  forth  its  proposal  regarding 
the  reservation  of  capacity  for  future 
expansion  projects  and  extension  rights 
for  interim  shippers. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
October  23,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
v\'ww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 


Federal  Register /Vol.  67,  No.  205  /  Wednesday,  October  23,  2002 /Notices 


65105 


protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-26954  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-1 8-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

October  16,  2002. 

Take  notice  that  on  October  10,  2002. 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1 ,  the  following  tariff 
sheets,  with  an  effective  date  of  October 
1.2002: 

First  Revised  Sheet  No.  5-C 
Twelfth  Revised  Sheet  No.  7 
Twelfth  Revised  Sheet  No.  8.1 
Fifth  Revised  Sheet  No.  266 
Fifth  Revised  Sheet  No.  267 

Northwest  states  that  the  purpose  of 
this  filing  is  to  restore  required  language 
to  Northwest's  tariff  now  that  the 
Commission's  experimental  waiver  of 
the  rate  ceiling  on  short-term  capacity 
release  transactions  has  expired. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTVw./erc.gov  using  the  "FERRIS  "  link. 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Dot:.  02-26956  Filed  10-22-02:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR03-1-000] 

ONEOK  Field  Services  Company; 
Notice  of  Petition  for  Rate  Approval 

October  16.  2002. 

Take  notice  that  on  October  1.  2002, 
ONEOK  Field  Services  Company 
(ONEOK)  filed  a  petition  for  approval  of 
$0,026  per  Dth  as  its  rate  for 
interruptible  Section  311  transportation 
service  on  ONEOK's  Transmission 
Svstem. 

'Pursuant  to  section  284.123(b)(2)(ii]. 
if  the  Commission  does  not  act  within 
150  davs  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
mav.  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  \iews. 
data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission.  888 
First  Street,  NE.,  Washington  DC  20426, 
in  accordance  with  sections  385.214  or 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  motions  or  protests 
must  be  filed  with  the  Secretary  of  the 
Commission  on  or  before  October  31, 
2002.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  petition  for  rate 
approval  is  available  for  review-  at  the 
Commission  in  the  Public  Reference 


Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  1  the  docket  number 
field  to  access  the  document.  For 
Assistant,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  inter\'entions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

IFR  Doc:.  02-26945  Filed  10-22-02:  H-45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-46S-001] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Compliance  Filing 

October  16.  2002. 

Take  notice  that  on  October  10.  2002. 
Portland  Natural  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  First  Revised  Sheet  No. 
324  and  Sub.  Third  Revised  Sheet  No. 
380.  The  proposed  effective  date  of 
these  revised  tariff  sheets  is  October  1, 
2002. 

PNGTS  states  that,  pursuant  to  section 
154.402  of  the  Commissions 
regulations,  it  is  filing  the  referenced 
tariff  sheet  to  comply  with  a  letter  order 
issued  in  the  captioned  docket  bv  the 
FERC  on  .September  30.  2002. 

PNGTS  states  that  copies  of  its  filing 
were  ser\'ed  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  (Aimmission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  section 
385.21 1  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  ma>'  be 
viewed  on  the  Commission's  Web  site  at 
http://i\'wvi-.ferc.gov  using  the  "FERRIS" 
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link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document 
For  Assistance,  call  (202)502-8222  or 
for  m'.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Walson.  Jr., 

Deputy  Serrftary 

|FR  Doc.  02-26952  Filed  10-22-02:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-436-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

October  16.  2002 

Take  notice  that  on  October  10.  2002. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  attached  to  the  filing  with 
an  effective  date  of  October  1,  2002. 

Tennessee  states  that  these  tariff 
sheets  are  being  filed  in  compliance 
v^ith  the  Commission's  Order  dated 
September  25,  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commissions  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commissions  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document 
For  Assistance,  call  (202)502-8222  or 
forTTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a}(l)(iii)  and  the  instructions 


on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Walson.  |r.. 

Deputy  Spcnttary 

IFK  [)(»    02-2R<l49  Filed  10-22-02:  8:43  ami 
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electronic  filings.  See  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
""e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

|FR  Doc.  02-26959  Filed  10-22-02:  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP95-1 97-046  and  RP97-71- 
038] 

Federal  Energy  Regulatory 
Commission;  Transcontinental  Gas 
Pipe  Line  Corporation;  Notice  of 
Compliance  Filing 

Oc:tober  16.  2002. 

Take  notice  that  on  October  10,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1  certain 
revised  tariff  sheets  listed  on  Appendix 
C  attached  to  the  filing,  to  be  effective 
October  1.2002. 

Transco  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  Order  issued  September 
30.  2002.  which  directed  Transco  to  (i) 
refile  certain  tariff  sheets  to  remove  the 
effects  of  the  proposed  section  5  tariff 
changes  relating  to  the  unbundling  of 
the  costs  associated  with  its  Emergency 
Eminence  Storage  Withdrawal  Service 
and  (ii)  file  a  response  to  protest  a  by 
The  KeySpan  Delivery  Companies. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  in  Docket 
Nos.  RP95-197  and  RP97-71  and 
interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordamce  with  section  154.210 
of  the  (Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-20-<X)0] 

Transwestern  Pipeline  Company; 
Notice  of  Tariff  Filing 

October  16,  2002. 

Take  notice  that  on  October  11.  2002. 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  become  effective 
November  11,  2002: 

Fourth  Revised  Sheet  No.  95) 
Sixth  Revised  Sheet  No.  95K 
Seventh  Revised  Sheet  No.  95L 

Transwestern  states  it  is  proposing 
tariff  revisions  setting  forth  the  criteria 
that  would  permit  Transwestern  to 
terminate  a  temporary  capacity  release. 
Specifically,  in  a  new  section  30.4  (g)  of 
Transwestem's  General  Terms  and 
Conditions.  Transporter's  Right  to 
Terminate  a  Temporary  Capacity 
Release.  Transwestern  is  proposing  that 
Transwestern  may  elect  to  terminate  a 
temporary  capacity  release  upon  30-day 
written  notice  if  the  Releasing  Shipper 
has  failed  to  maintain  creditworthiness 
and  the  rate  paid  by  the  Replacement 
Shipper  is  less  than  the  Releasing 
Shipper's  contract  rate.  Additionally. 
Transwestern  is  proposing  that  the 
Replacement  Shipper  may  avoid 
termination  of  the  temporary  capacity 
release  by  agreeing  to  pay,  for  the 
remainder  of  the  capacity  release,  the 
lower  of  the  Releasing  Shipper's 
contract  rate  or  the  maximum  tariff  rate 
under  the  applicable  rate  schedule. 
Transwestern  believes  the  tariff 
revisions  being  proposed  are  similar  to 
those  recently  approved  by  the  Federal 
Energy  Regulatory  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
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Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivMTv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Conunission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-26958  Filed  10-22-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-420-000] 

Red  l^ke  Gas  Storage,  L.P.;  Notice  of 
Public  Comment  Meeting  and  Site  Visit 
for  the  Proposed  Red  Lalce  Gas 
Storage  Project  and  Request  for 
Comments  on  Environmental  Issues 

October  16.  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  this  notice  to  announce  the  date 
and  location  of  a  public  scoping  meeting 
on  the  proposed  Red  Lake  Gas  Storage 
Project.  The  Commission  staff  will  be 
preparing  an  environmental  assessment 
(EA)  for  Red  Lake  Gas  Storage,  L.P."s 
project  in  Mohave  County,  Arizona.  The 
planned  facilities  would  consist  of  two 
solution-mined  underground  salt 
caverns,  about  52  miles  of  various 
diameter  pipeUne,  a  25,000-horsepower 
(hp)  compressor  station,  a  9,000-hp 
compressor  station,  four  water 
withdrawal  wells,  four  brine  disposal 
wells,  and  appurtenant  facilities.  The 
EA  will  be  used  by  the  Commission  in 
its  decision-meiking  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity.  You 
are  invited  to  attend  the  public  meeting 
to  enter  into  the  Commission's  record 
any  comments  you  might  have. 
Comments  received  at  the  scoping 


meeting  will  help  us  to  determine  the 
issues  to  be  evaluated  in  the  EA.  The 
date,  time,  and  location  are  shown 
below: 

Date  and  Time:  November  14,  2002,  7 
to  10  pm. 

Location  Phone:  Mohave  Community 
College,  Kingman  Campus.  Room 
Number  111.  1971  Jagerson  Avenue, 
Kingman,  AZ  86401. 

Phone:  (928)  757-4331. 

For  additional  information,  please 
contact  Mr.  Thomas  Russo  of  the 
Commission's  Office  of  External  Affairs 
at (202)  502-8004. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-269.35  Filed  10-22-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-1-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Intent  to  Prepare  an  Environmental 
Assessment  for  the  Proposed  Power- 
Up  Project  and  Request  for  Comments 
on  Environmental  Issues 

October  16.  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Power-up  Project  involving 
construction  and  operation  of  facilities 
by  El  Paso  Natural  Gas  Company  (El 
Paso)  in  Pinal  and  Cochise  Counties. 
Arizona,  Hidalgo  and  Luna  Counties. 
New  Mexico,  and  El  Paso,  Winkler,  and 
Culbertson  Counties.  Texas.'  These 
facilities  would  consist  of  about  151 .600 
horsepower  (hp)  of  compression  at  nine 
existing  or  new  compressor  stations. 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the  t 

project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 


'  El  Fasos  application  was  filtnl  with  Ihi" 
Commission  under  .Section  7  of  the  Natural  (las  .^^t 
and  part  l.'i7  of  the  Commission's  regulations. 


Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prep     ;d  by  thi'  FERC 
entitled  "An  Inters,    e  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  El  Paso  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commissions 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site  (http:// 
www.ferc.gov]. 

Summary  of  the  Proposed  Project 

El  Paso  wants  to  expand  the  capacity 
of  its  facilities  in  Arizona.  New  Mexico,  ' 
and  Texas  to  transport  an  additional 
320,000  thousand  cubic  feet  (mcf)  per 
day  of  natural  gas  on  its  Line  2000.  El 
Paso  seeks  authority  to  construct  and 
operate: 

Phase  I  Facilities  (February  2004] 

1.  Wink  Compressor  Station — Install 
three  Taurus  60s  turbine  compressor 
units,  with  appurtenances,  rated  at 
approximatelv  23,100  hp  at  a  new  site 
in  Section  32."  P.S.L.  Block  5.  Winkler 
County,  Texas. 

2.  El  Paso  Compressor  Station — Install 
one  Mars  100  turbine  compressor  unit, 
with  appurtenances,  rated  at  15.000  hp 
at  the  existing  El  Paso  Compressor 
Station  located  in  Section  IH.  Block  80, 
El  Paso  County.  Texas. 

3.  Lordsburg  Compressor  Station — 
Install  one  Mars  100  turbine  romprt'ssnr 
unit,  with  appurtenances,  rated  at 
15.000  hp  at  the  existing  Lordsburg 
Compressor  Station  located  in  .Section  8. 
Township  23  South.  Range  17  West. 
Hidalgo  County.  New  Mexico. 

4.  Tom  Mix  Compressor  Station — 
Install  two  Taurus  70  turbine 
compressor  units,  with  appurtenances, 
rated  at  20.620  hp  at  a  former  oil 
pumping  station  located  in  Section  21, 
Township  8  South.  Range  13  East,  Pinal 
County,  Arizona. 

Phase  2  Facilities  (April  2004) 

5.  Black  River  Compressor  Station — 
Install  one  Mars  100  turbine  compressor 
unit,  with  appurtenances,  rated  at 
15,000  hp  at  a  former  oil  pumping 
station  located  in  Section  17.  T&P 
Township  2.  Block  60.  Culberson 
County,  Texas. 

6.  Florida  Compressor  Station — Install 
one  Mars  100  turbine  compressor  unit, 
with  appurtenances,  rated  at  15.000  hp 
at  the  existing  Florida  Compressor 
Station  located  in  Section  14.  Township 
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24  South.  Range  6  West.  Luna  County. 
New  Mexico. 

7.  Cimarron  Compressor  Station — 
Install  one  Mars  100  turbine  compressor 
unit,  with  appurtenances,  rated  at 
15.000  hp  at  a  new  site  located  in 
Section  10.  Township  13  South,  Range 

25  East,  Cochise  County,  Arizona.  Phase 
3  Facilities  (April  2005) 

8.  Cornudas  Compressor  Station — 
Install  two  Taurus  70  turbine 
compressor  units,  with  appurtenances, 
rated  at  20,620  hp  at  the  existing 
Cornudas  Compressor  Station  located  in 
Section  17,  University  Land,  Bloc! 
Hudspeth  County,  Texas. 

9.  Casa  Grande  Compressor  Statior.  — 
Install  two  Centaur  50  turbine 
compressor  units,  with  appurtenances, 
rated  at  12.260  hp  at  the  existing  Casa 
Grande  Compressor  Station  located  in 
Section  17.  Township  6  South.  Range  3 
East.  Pinal  County,  Arizona 

El  Paso  would  also  install  certain 
appurtenant  facilities  within  the 
compressor  stations,  pursuant  to  Section 
2.55(a)  of  the  Commission's  Statements 
of  General  Policy  and  Interpretations 
Under  the  Natural  Gas  Act.  These 
facilities  would  include  station  piping, 
valves  and  fittings,  gas  cooling 
equipment,  compressor  station  yard 
facilities  (yard  lighting,  gravel  or  other 
ground  covering),  gas  scrubbers, 
auxiliary  buildings,  cathodic  protection 
systems,  and  an  evaporative  pond. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.- 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  81.5  acres  of  land. 
Following  construction,  about  35.4  acres 
would  be  maintained  as  new 
aboveground  facility  sites.  The 
remaining  4b.  1  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

The  EA  Process 

The  National  Envinmmental  Policy 
.Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity  NEPA  also  requires  us  '  to 


-  Thf  dppeniiic  es  rcfcriTu  .■()  iii  this  notice  are  not 
being  printPil  in  the  Federal  Register  Copies  dre 
available  on  the  Coniinissiui\  -.  v\fbsite  at  the 

FERRIS'  link  or  from  the  Commissions  Fublu 
Reference  and  Files  Maintenance  Branch.  888  First 
Street.  NE,  Washington.  EX:  2(>42ti.  or  call  1-202- 
502-8371    For  instruction.s  on  i  onnecting  to 
FERRIS  refer  to  the  last  page  of  this  notice.  Cjjpies 
of  the  appendices  were  sent  to  all  those  re<:eiving 
this  notice  in  the  mail. 

'"We  .  "us  ".  and  'our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Pro|ects 
(OEP) 


discover  and  address  concerns  the 
public  mav  have  about  proposals.  This 
process  is  referred  to  as  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  considered 
during  the  preparation  of  the  EA.  State 
and  local  government  representatives 
are  encouraged  to  notify  their 
constituents  of  this  proposed  action  and 
encourage  them  to  comment  on  their 
areas  of  concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

1.  Geology  and  soils. 

2.  Land  use. 

3.  Water  resources. 

4.  Cultural  resources. 

5.  Vegetation  and  wildlife. 

6.  Air  quality  and  noise. 

7.  Endangered  and  threatened  species. 
8  Hazardous  waste. 

9.  Public  safety. 

We  will  not  discuss  impacts  to  the 
following  resource  areas  since  they  are 
not  present  in  the  project  area,  or  would 
not  be  affected  by  the  proposed 
facilities: 

1    Federal-,  state-,  or  local-  designated 
natural,  recreational,  scenic,  or  special 
use  areas. 

2.  Wetlands. 

3.  Fisheries. 

4  Perennial  waterbodies. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
rec:ommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  (Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 


Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
El  Paso.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

1.  The  operation  of  the  compressor 
units  at  the  nine  existing  and  new 
compressor  stations  would  affect  air 
quality  and  increase  noise  levels  near 
the  station. 

2.  About  23  acres  of  desert  scrub 
vegetation  would  be  affected  by 
construction  of  which  about  4  acres 
would  be  permanently  affected  by 
operation  of  the  project. 

3.  Twenty  federally  listed  endangered 
or  threatened  species  may  occur  in  the 
proposed  project  area. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

1.  Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE,  Room 
lA,  Washington,  DC  20426. 

2.  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  2. 

3.  Reference  Docket  No.  CP03-1-000. 

4.  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  November  12,  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
AvwTV./erc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 
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created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(appendix  4),  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's'Rules  of 
Practice  and  Procedure  (18  CFR 
385,214)  (see  appendix  2).  ••  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  right-of-way 
grantors.  By  this  notice  we  are  also 
asking  governmental  agencies, 
especially  those  in  appendix  3,  to 
express  their  interest  in  becoming 
cooperating  agencies  for  the  preparation 
of  die  EA. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 


■•Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  .S>p  the  previous 
discussion  on  Piling  comments  electronically. 


Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  with  FTRRIS,  the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676,  TTY  1-202-502-8659.  or  at 
FERCONUNESUPPORT<aiFERC.  GOV. 
The  FERRIS  link  on  the  FERC  Internet 
website  also  provides  access  to  the  texts 
of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Linwood  A.  Watson,  |r., 

De'puty  Secrctun. 

[PR  Doc.  02-26938  Filed  10-22-02:  8:4.S  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

October  16.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12182-000. 

c.  Date  filed:  June  4.  2002. 

d.  Applicant:  Bridgeport  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Bridgeport  Dam  Project  would  be 
located  on  the  East  Walker  River  in 
Mono  County.  California.  The  project 
would  be  located  on  an  existing  dam 
owned  by  Walker  River  Irrigation 
District.  The  project  would  be  partially 
located  on  lands  administered  by 
Walker  River  Irrigation  District  and  may 
affect  lands  of  the  Toiyabe  National 
Forest. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc.. 
PO  Box  535.  Rigby.  ID  83442.  (208)  745- 
0834. 

h.  FERC  Contact:  Tom  Papsidero. 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  inten'ene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385,2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 


"e-Filing  "  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12182-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  inter\ener 
files  comments  '      locuments  with  the 
Commission  re'     .ng  to  the  merits  of  an 
issue  that  may    itect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  an  existing 
900-foot-long,  63-foot-high  earthfill 
dam,  (2)  an  exi.sting  impoundment, 
Bridgeport  Resenoir,  with  a  surface  area 
of  3,125  acres  ai  d  a  storage  capacity  of 
44.100  acre-feet  at  normal  maximum 
water  surface  elevation  6,450  feet  msl. 
(3)  a  proposed  powerhouse  with  a  total 
installed  capacity  of  1  megawatt.  (4)  a 
proposed  150-foot-long,  5.5-foot- 
diameter  steel  penstock.  (5)  a  proposed 
1-mile-long.  15  kv  transmission  line, 
and  (6)  appurtenant  facilities.  The 
project  would  operate  in  a  run-nf-river 
mode  and  would  have  an  average 
annual  generation  of  3.4  GWh. 

k.  These  filings  are  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  \iewed  on 
the  Commission's  website  at  http:// 
\^^^'\^'.  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document   For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport%ferc.gov.  For  TT\ . 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspec:tion  and 
reproduction  at  Bridgeport  Hydro.  LLC, 
975  South  State  Highway.  Logan.  UT 
84321.  (435)  752-2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  Inr  a 
proposed  project  must  submit  the 
competing  application  itst^lf,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  JO  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminarA'  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4,36. 

m.  Competing  Development 
Application — Any  qualified 
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development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  commemt  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  sptnafied 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFK 
4..30(b)  and  4  Jtt. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminarv  permit 
application  or  a  development 
application  (specify  which  tvpe  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminarv  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic;  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  studv  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
(if  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  .385.210.  211.  .214 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  thf?  proceeding  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 

COMMENTS'.  "NOTICF  OF  INTENT 
TO  FILE  COMPETING  APPLICATION', 
"COMPETING  APPLICATION". 
•PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 


Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  t;opies  provided  by 
the  tlommjssion's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC:  20426.  An  additional 
copv  must  be  sent  to  Director,  Division 
of  Hvdropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commissiim.  at  the  above-mentioned 
address.  A  copv  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  al.so  be  served  upon  each 
representative  of  the  Applicant 
spet:ified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state. 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  bv  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  (Jne  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicants  representatives. 

Linwood  A.  Watson,  |r.. 

Deputy  SerrcUin,- 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

().  tiibfi  ih.  ^Do:: 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  (Commission  and  is  available 
for  public  inspection: 

a.  Tvpe  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12218-000 

c  nate  filed:  June  17.  2002. 

d.  Applicant:  Brantley  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Brantley  Dam  Project  would  be  located 
on  the  Pet;os  River  in  Eddy  County.  New- 
Mexico.  The  project  would  be  located 
on  an  existing  dam  administered  by  the 
U.S.  Bureau  of  Reclamation  (BOR)  and 
would  be  partially  located  on  lands 
administered  by  the  BOR. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  791(a)— 825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith.  Northwest  Power  Services.  Inc.. 
P.O  Box  535,  Rigby.  ID  83442.  (208) 
745-0834. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 


i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
davs  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12218-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  Bureau  of 
Reclamation's  existing  Brantley  Dam 
and  Reservoir,  would  consist  of:  (1)  A 
proposed  100-foot-long,  5.5-foot- 
diameter  steel  penstock,  (2)  a  proposed 
powerhouse  with  an  installed  capacity 
of  1.4  megawatts,  (3)  a  proposed  3-mile- 
long,  25-kv  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  4.4  GWh. 

k.  These  filings  are  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 
vM\-v^\  fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

ferconlinesupport@ferc.gov.  For  TTY. 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Brantley  Hydro,  LLC, 
975  South  State  Highway,  Logan,  UT 
84321. (435)  752-2580. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
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Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice, 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION  ", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  Jr., 

Deputy  Secri'tar\\ 
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BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  16.  2002. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Tvpe  of  Applications:  Preliminary 
Permit  (Competing). 

b.  Project  Nos.:  12297-000  and 
12312-000. 

c.  Dates  filed:  July  5.  2002.  and  luly 
23. 2002. 

d.  Applicants:  Heflin  Hydro,  LLC  and 
Universal  Electric  Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Heflin  Lock  and  Dam  Project  is 
proposed  to  be  located  on  the 
Tombigbee  River  in  Greene  County. 


Alabama,  and  to  utilize  the  U.S.  Army 
Corps  of  Engineers'  (Corps)  existing 
Gainesville  Lock  and  Dam. 

f.  Filed  Pursuant  to:  Federiil  Power 
Act,  16U.S.C.  791(a)-825(r). 

g.  Applicant  Contacts:  For  Heflin 
Hydro,  LLC:  Mr.  Brent  L.  Smith. 
Northwest  Power  Services.  Inc..  PC) 
Box  535.  Rigbv,  ID  83442.  (208)  745- 
0834. 

For  Universal:  Mr.  Raymond  Helter, 
Universal  Electric  Power  Corporation, 
1145  Highbrook  Street.  Akron.  OH 
44301. (330)  535-7115. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 502-6002. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  noted  project 
numbers  on  any  comments  or  motions 
filed. 

The  Commissions  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copv  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  oi  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  Each 
applicant  proposes  to  use  the  existing 
Gainestille  Lock  and  Dam.  Heflin's 
project  woulil  consist  of:  (1)  Two  14- 
foot-diameter.  50-foot-long  concrete 
penstocks.  (2)  a  powerhouse  containing 
two  generating  units  with  a  total 
installed  capacity  of  24  megawatts.  (3)  a 
1-mile-long.  50-kil()V(jlt  transmission 
line,  and  (4)  appurtenant  fac:ilities.  The 
project  would  have  an  av(»rage  annual 
generation  of  82  gigawatthours. 

Uni\ersars  project  would  consist  of: 
(1)  Seven  8-foot-diameter.  50-foot-long 
steel  penstocks,  (2)  a  powerhouse 
containing  seven  generating  units  with 
a  total  installed  capacity  of  2.i2 
megawatts,  (3)  a  600-foot-long.  14.7- 
kilovolt  transmission  line,  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  102  gigawatthours. 
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k.  These  filings  are  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
WMTV  /prc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  m  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOSUNESUPPOR  T@FERC.  GOV. 
For  TTY,  call  (202)  502-8659.  A  copy  of 
Universal's  application  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  g.  above.  A  copy  of 
Heflin's  application  is  available  for 
inspection  and  reproduction  at  Heflin 
Hydro.  LLC.  975  South  State  Highway. 
Logan,  UT  84321.  (435)  752-2580. 

1.  Competing  Preliminary  Permit- 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice- 
of  intent  to  fde  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  prelimmar\-  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminar\'  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 


term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the- project. 

p.  C]omments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure.  18  CFR  385.210.  .211,  .214. 
in  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission  s  rules  may  become  a  party 
to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inter\'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS',  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION', 
"COMPETING  APPLICATION  ". 
•PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Anv  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hvdropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
i:ompeting  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

|FR  Doc.  02-26942  Filed  10-22-02:  8:45  am) 

BILUNG  CODE  871 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

October  16,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12363-000. 

c.  Date  filed.  September  12.  2002. 

d.  Applicant:  City  of  Anoka, 
Minnesota. 

e.  Name  and  Location  of  Project:  The 
Rum  River  Dam  Hydroelectric  Project 
would  be  located  at  an  existing  dam 
owned  by  the  Applicant  on  the  Rum 
River  in  Anoka  County.  Minnesota. 

f.  Filed  Pursuant  fo:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Daniel  J. 
Voss.  Director.  Anoka  Municipal  Utility. 
2015  First  Avenue  North.  Anoka.  MN 
55303, (763)  576-2904. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426, 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12363-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
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of  a  particular  resoiirce  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project.  The  proposed 
project  would  consist  of:  (1)  The 
existing  236-foot-long,  14.3-foot-high 
{with  timber  flashboards)  concrete 
overflow  dam,  with  a  20-foot-wide 
Tainter  gate-controlled  spillway, 
creating  a  210-acre  impoundment  at 
normal  water  surface  elevation  845  feet, 
(2)  a  powerhouse,  proposed  to  be  built 
at  the  site  of  the  former  powerhouse  at 
the  left  abutment,  containing  one  or  two 
generating  units  with  a  total  installed 
capacity  of  560  kilowatts,  (4)  a  100-foot- 
long,  7.2-kilovolt  overhead  transmission 
line  connecting  to  the  City's  existing 
distribution  system,  and  (5)  appurtenant 
facilities.  The  project  would  have  an 
average  aimual  generation  of  2.3 
gieawatthours. 

K.  This  filing  is  aveiilable  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCONUNESUPPORT@FERC.GOV . 
For  TTY,  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36, 

m.  Competing  Development 
Application —  Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 


application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant{s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary'  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  'NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION  ", 
•PROTEST",  or  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 


intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-26943  Filed  10-22-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene  and  Protests 

October  IB.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-5334-019. 

c.  Date  filed:  October  2.  2001. 

d.  Applicant:  Charter  Township  of 
Ypsilanti. 

e.  Name  of  Project:  Ford  Lake 
Hydroelectric  Station. 

f.  Location:  On  the  Huron  River, 
Washtenaw  County,  within  the 
township  of  Ypsilanti.  MI.  The  project 
does  not  affect  Federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791  (a)— 825(r). 

h.  Applicant  Contact:  Ms.  joann 
Brinker.  Administrative  Services/ 
Human  Resources  Director.  Charter 
Township  of  Ypsilanti.  7200  South 
Huron  River  Driver.  Ypsilanti.  Mi 
48197.  (734)484-0065. 

i.  FERC  Contact:  Monte  TerHaar.  (202) 
502-6035  or  monte.terhaars, fere. gov. 

j.  Cooperating  Agencies:  We  are 
asking  Federal,  state,  local,  and  tribal 
agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
documents  described  in  item  k  below. 

k.  Deadline  for  filing  motions  to 
intervene  and  protests  and  requests  for 
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cooperating  agency  status:  60  days  from 
the  issuanct!  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with;  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  2042b. 

The  Commission's  rules  of  practice 
require  all  intervenors  fding  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  and 
requests  for  cooperating  agency  status 
mav  be  fded  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  fdings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  {http:// 
v^-H-v^' ferc.gov)  under  the  "e-Filing  "  link. 

1  Tiiis  application  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

m.  The  existing  Ford  Lake 
Hydroelectric  Project  consists  of:  (1)  A 
1,050  acre  reservoir;  (2)  a  1 10-foot-long 
earth  embankment  dam;  (3)  a  46.5-foot- 
long  powerhouse  with  2  hydroelectric 
turbines;  (4)  a  172-foot-long  spillway 
with  six  bays,  each  with  a  6-foot  by  8- 
foot  sluice  gate;  (5)  a  380-foot-long  earth 
embankment;  (6)  a  175-foot-long 
emergency  spillway;  (7)  two  vertical 
shaft  turbine/generator  units  with  an 
installed  capacity  of  1,920  kilowatts  at 
normal  pool  elevation;  and  (8) 
appurtenant  facilities.  The  project 
operates  run-of-river  with  a  normal 
reservoir  elevation  maintained  between 
684.4  and  684  9  feet  MSL.  Average 
annual  generation  between  1995  and 
2000  has  been  8,664  megawatthours. 
Generated  power  is  sold  to  Detroit 
Power.  No  new  facilities  are  proposed. 

n.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  'FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676  or 
for  TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

o.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 


385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  rules  may  become  a  party 
to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  partit:ular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;  "  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds:  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Linwood  A.  Watson,  jr., 

[Jf^puty  SfiTftary 

|KR  Doc  02-2tS'M4  Filed  10-22-02:  8:43  am] 

BH.UNG  CODE  671 7-01 -P 


ENVIRONMEhfTAL  PROTECTION 
AGENCY 

[FRL-7397-7] 

Gulf  of  Mexico  Program  Policy  Review 
Board 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  charter  renewal. 


The  Charter  for  the  Environmental 
Protection  Agency's  Gulf  of  Mexico 
Program  Policy  Review  Board 
(GMPPRB)  will  be  renewed  for  an 
additional  two-year  period,  as  a 
necessary  committee  which  is  in  the 
public  interest,  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  App.2 
section  9(c).  The  purpose  of  GMPPRB  is 
to  provide  advice  and  recommendations 
to  the  Administrator  of  EPA  on  issues 
associated  with  plans  to  improve  and 
protect  the  water  quality  and  living 
resources  of  the  Gulf  of  Mexico. 

It  is  determined  that  GMPPRB  is  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Agency  by  law. 

Inquiries  may  be  directed  to  Gloria 
Car,  Designated  Federal  Officer,  U.S. 
EPA.  Gulf  of  Mexico  Program  Office 
[Mail  Code:  EPA/GMPO).  Stennis  Space 


Center.  MS.  39529.  Telephone  (228) 
688-2421,  or  car.gloria@epa.gov. 

Dated:  October  15.  2002. 
Gloria  D.  Car, 
Designated  Federal  Officer. 
|FR  Doc.  02-26988  Filed  10-22-02;  8:45  ami 

BILUNG  CODE  6S60-SO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-739&-2] 

Meetings  of  ttie  Small  Systems 
Affordablllty  Worlcing  Group  of  the 
National  Drinlcing  Water  Advisory 
Council 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  Under  section  10(a)(2)  of  Pub. 
L.  92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
of  the  forthcoming  meetings  of  the 
Small  Systems  Affordability  Work 
Group,  of  the  National  Drinking  Water 
Advisory  Council,  established  under  the 
Safe  Drinking  Water  Act.  as  amended 
(42  U.S.C.  300f  et  seq.). 
DATES:  The  affordability  work  group 
will  meet  on  November  7-8.  2002  (9 
a.m.-5:30  p.m.  on  November  7  and  8:30 
a.m.-3:30  p.m.  on  November  8).  then  on 
December  18-19.  2002  (9  a.m.-5:30  p.m. 
on  December  18  and  8:30  a.m.-3:30  p.m. 
on  December  19).  and  again  on  January 
13-14.  2003  (9  a.m.-5:30  p.m.  on 
January  13  and  8:30  a.m.-3:30  p.m.  on 
January  14). 

ADDRESSES:  The  meetings  will  be  held  at 
RESOLVE  Inc..  1255  23rd  Street,  NW.. 
Suite  275.  Washington,  DC  and  are  open 
to  the  public,  but  from  past  experience, 
seating  will  likely  be  limited. 
FOR  FURTHER  INFORMATK)N  CONTACT:  For 
more  information  on  the  location  and 
times  of  these  meetings,  or  general 
background  information  please  contact 
the  Safe  Drinking  Water  Hotline  (phone: 
800-^26-4791  or  (703)  285-1093;  e- 
mail:  hotIine-sdwa@epa.gov}.  Members 
of  the  public  are  requested  to  contact 
RESOLVE  if  they  plan  on  attending  at 
(202)  944-2300.  Any  person  needing 
special  accommodations  at  either  of 
these  meetings,  including  wheelchair 
access,  should  contact  RESOLVE 
(contact  information  previously  noted), 
at  least  five  business  days  before  the 
meeting  so  that  appropriate 
arrangements  can  be  made.  For 
technical  information  contact  Mr.  Amit 
Kapadia,  Designated  Federal  Officer, 
Small  Systems  Affordability  Work 
Group.  U.S.  Environmental  Protection 
Agency,  Office  of  Ground  Water  and 
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Drinking  Water  (4607M).  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460  (e-mail: 
kapadia.amit@epa.gov,  Tel:  202-564- 
4879). 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  2002  appropriations  process, 
Congress  directed  EPA  to  "begin 
immediately  to  review  the  Agency's 
affordability  criteria  and  how  small 
system  variance  and  exemption 
programs  should  be  implemented  for 
arsenic"  (Conference  Report  107-272, 
page  175).  Congress  further  directed  the 
Agency  to  prepare  a  report,  which  EPA 
submitted  (Report  to  Congress:  Small 
System  Arsenic  Implementation  Issues: 
EPA  815-R-02-003),  "on  its  review  of 
the  affordability  criteria  and  the 
administrative  actions  undertaken  or 
plaimed  to  be  undertaken  by  the 
Agency,  as  well  as  potential  funding 
mechanisms  for  small  community 
compliance  and  other  legislative 
actions,  which,  if  taken  by  the  Congress, 
would  best  achieve  appropriate 
extensions  of  time  for  small 
communities  while  also  guaranteeing 
maximum  compliance."  (Conference 
Report  107-272,  page  175). 

In  evaluating  treatment  technologies 
for  small  systems,  EPA  currently  uses  an 
affordability  threshold  of  2.5%  of 
median  household  income.  EPA's 
national-level  affordability  criteria 
consist  of  two  major  components:  an 
expenditiu*  baseline  and  an 
affordability  threshold.  The  expenditure 
baseline  (derived  from  annual  median 
household  water  bills)  is  subtracted 
from  the  affordability  threshold  (a  share 
of  median  household  income  that  EPA 
believes  to  be  a  reasonable  upper  limit 
for  these  water  bills)  to  determine  the 
expenditure  margin  (the  maximum 
increase  in  household  water  bills  that 
can  be  imposed  by  treatment  and  still  be 
considered  affordable).  EPA  compares 
the  cost  of  treatment  technologies 
against  the  available  expenditure  margin 
to  determine  if  an  affordable  compliance 
technology  can  be  identified.  If  EPA 
cannot  identify  an  affordable 
compliance  technology,  then  it  attempts 
to  identify  a  variance  technology. 
Findings  must  be  made  at  both  the 
Federal  and  State  level  that  compliance 
technologies  are  not  affordable  for  small 
systems  before  a  variance  can  be 
granted. 

EPA  is  asking  the  NDWAC  for  advice 
on  its  national-level  affordability  criteria 
and  the  methodology  used  to  establish 
these  criteria.  Taking  into  consideration 
the  structure  of  the  Safe  Drinking  Water 
Act  and  the  limitations  of  readily 
available  data  and  information  sources, 
EPA  is  seeking  the  Council's  opinion  of 


the  national  level  affordability  criteria, 
methodology  for  deriving  the  criteria, 
and  approach  to  applying  those  criteria 
to  NPDWRs. 

As  part  of  the  Council's  review  of 
EPA's  national-level  affordability 
criteria,  the  Agency  is  seeking  input  on 
(1)  the  Agency's  overall  approach,  (2) 
alternatives,  if  any.  to  the  use  of  median 
household  income  as  a  metric.  (3) 
alternatives,  if  any,  to  2.5%  as  a  metric, 
(4)  alternatives,  if  any,  to  calculating  the 
expenditure  baseline,  (5)  the  usefulness 
of  a  separate  criteria  for  ground  and 
surface  water  systems.  (6)  including  an 
evaluation  of  the  potential  availability 
of  financial  assistance,  and  (7)  the  need 
for  making  affordability  determinations 
on  a  regional  basis.  Other  issue  areas 
may  also  be  discussed.  The  meeting  is 
open  to  the  public;  statements  from  the 
public  will  be  taken  at  the  close  of  the 
meeting.  EPA  is  not  soliciting  written 
comments  and  is  not  planning  to 
formally  respond  to  comments. 

This  will  be  the  third,  fourth,  and  fifth 
work  group  meetings  on  this  topic.  At 
the  first  meeting  held  on  September  11- 
12  ,  the  work  group  was  briefed  by  EPA 
on  the  approach  to  affordability  taken 
by  the  Agency.  At  the  first  meeting,  the 
work  group  also  devised  an  approach  to 
cuiswer  the  Agency's  charge  questions. 
For  the  second  work  group  meeting  (to 
be  held  on  October  21-22),  other 
technical  experts  on  financial  assistance 
have  been  invited  to  speak.  The  purpose 
of  these  last  three  meetings  is  to 
continue  the  workgroup  deliberations 
and  to  draft  a  report  for  the  full  National 
Drinking  Water  Advisory  Council. 

Dated:  October  17,  2002. 
Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water 
[PR  Doc.  02-26994  Filed  10-22-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0275;  FRL-7276-8] 

Hydrogenated  Starch  Hydrolysate; 
Notice  of  Rling  a  Pesticide  Petition  to 
Establish  an  Exemption  From  the 
Requirement  of  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  sesidues  of  a  certain 


pesticide  chemical  in  or  on  various  food 

commodities. 

DATES:  Comments,  identified  by  docket 

ID  number  OPP-2002-0275  must  be 

received  on  or  before  November  22, 

2002. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  deliver\7courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Treva  Alston,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8373:  e-mail  address: 
alston.treva@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  Eire  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 

311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  Hsted  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0275.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
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whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm   119,  CrystalMall 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p  m..  Monday 
through  Friday,  excluding  legal 
holidavs.  The  docket  telephone  number 
is  (703)  305-5805. 

2 .  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register  '  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  anv  of  the  puhliclv  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l   Once  in 
the  svstem.  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  tvpes  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
infe)rmation  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in^he  official  public  (lot:ket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policv  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  public  l\ 
d\ailable  docket  materials  will  he  made 
available  in  EPA's  electronic  [lublic 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identifv  whether  the 
document  is  available  for  \iewing  in 
EPAs  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  elec  tronically,  you  mav  still 
access  anv  of  the  publiclv  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  IB  EPA 
intends  to  work  towards  providing 
electronic  acc;t?ss  to  all  of  the  public :lv 
available  docket  mate-rials  through 
EPA's  electronic  public:  doc:ket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  c  omments.  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 


docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  bv  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reiference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  elec:tronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
dockc^t.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  bv  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments'' 

You  mav  submit  comments 
electronicallv,  by  mail,  or  through  hand 
deliverv/c:ourier.  To  ensure  proper 
receipt  by  EPA,  identif\-  the  appropriate 
docket  lb  number  in  the  subject  line  on 
the  first  page  of  vour  comment.  Phrase 
ensure  that  vour  c:oinments  are 
submittt!cl  within  the  specified  comment 
pt^riod.  Comments  received  after  the 
close  of  the  comment  period  will  be 
markt^l  "late"  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  C'BI  or  information  that 
is  otherwise  protected  bv  statute,  please 
follow  the  instructions  in  Unit  l.D.  Do 
not  use  EPA  Doc:kets  or  e-mail  to  submit 
t^BI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
vour  name,  mailing  address,  and  an  e- 
mail  .icldress  or  other  contac;t 
information  in  tht;  body  of  your 
comment  ,\lso  inc:lude  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM  This  ensures  that  vou  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  c:annot  read  your  comment 
due  to  tec:hiii(:al  cliffic:ultif!s  or  needs 
further  information  on  the  substanc:e  of 
your  c:omment.  EPA's  policy  is  that  EPA 
will  not  edit  vour  comment,  and  any 
idenlifving  or  contact  information 
provided  in  the  body  of  a  c(jmment  will 
be  inc:luded  as  part  cjf  the  comment  that 
is  plac;ed  in  the  offic:ial  public  doc;ket, 
and  made  available  in  EEAs  electronic 


public  d(x:ket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
svstem.  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0275.  The 
system  is  an  "anonymous  access  " 
svstem,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0275.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
vou  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  Bv  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsvlvania  Ave.,  NW..  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2002-0275. 

3.  Bv  hand  delivery  or  courier.  Deliver 
vour  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agencv,  Rm, 
119.  Crystal  Mall  #2.  1921  lefferson 
Davis  Hwv..  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2002-0275. 
.Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  l.B.l. 

D.  How  Should  1  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronicallv 
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through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that 
you  used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden 
or  costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 


5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  9,  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 


prepared  by  the  petitioner,  and 
represents  the  view  of  the  petitioner. 
The  petition  summarv'  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Hydrogenated  Starch  Hydrolysate 

PP  2E6503 

EPA  has  received  a  pesticide  petition 
(2E6503)  from  Grain  Processing 
Corporation.  1600  Oregon  Street. 
Muscatine.  Iowa  52761  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA.  21  U.S.C.  346a(d).  to  amend  40 
CFR  part  180  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
hydrogenated  starch  hydrolysate  (HSH) 
in  or  on  growing  crops  or  when  applied 
to  the  raw  agricultural  commodity  after 
harvest.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA: 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Like  any  other 
carbohydrate,  HSH  degrades  readily  in 
the  soil  and  other  substrates  into  carbon 
dioxide  and  water.  HSH  (CAS  number 
68425-17-2)  is  a  carbohydrate  polymer 
with  a  theoretical  molecular  weight  (in 
amu)  of  1.000-3,600.  It  can  be  supplied 
as  a  liquid  syrup  or  white  powder.  The 
empirical  formula  of  the  components  of 
HSH  are: 


Components 


Formula 


Sorbitol 
Maltitol 
Hydrogenated  polysaccharides 


CaHuOft 

CI2H24OI!  plus  C6H10O5  for  each  additional  glucose  moiety  in  the  chain 


HSH  is  highly  soluble  in  water.  The 
aqueous  solution  has  a  pH  range  of  4.0- 
6.0.  It  hydrolyzes  slowly  to  glucose  and 
sorbitol.  It  combusts  at  300  "C  to  carbon 
dioxide  and  water. 

2.  Analytical  method.  The  qualitative 
analysis  of  HSH  in  the  products  to 
which  it  has  been  added  may  be 
accomplished  by  extraction  of  the 
sorbitol  and  maltitol  moieties  with 
appropriate  solvents,  followed  by  gas 
chromatography  of  the  extracts. 
Similarly,  the  quantity  of  HSH  occurring 
in  food  may  be  estimated  by 


determining  the  amount  of  maltitol 
recovered  and  applying  an  appropriate 
factor.  Information  on  the  sensitivity 
and  reproducibility  of  the  method  has 
also  been  developed. 

3.  Magnitude  of  residues.  HSH  is 
readily  degraded  by  microorganisms  on 
leaf  surfaces  and  in  the  soil.  Due  to  the 
solubility  of  this  carbohydrate,  rain,  or 
other  water  sources  wash  the 
carbohydrate  into  the  soil  where  it  is 
degraded  by  microorganisms  into 
carbon  dioxide  and  water.  No  harmful 
residues  are  produced. 


B.  Toxicological  Profile 

HSH  has  been  widely  used  in  foods 
since  the  early  1980s.  It  has  been 
marketed  extensively  by  Roquette, 
Lonza  and  SPI  Polyols  for  years.  Grain 
Processing  Corporation  produces  HSH 
using  a  process  that  is  equivalent  to  the 
process  petitioned  to  the  Food  and  Drug 
Administration  by  Lonza  and  Roquette 
Freres  for  GRAS  (generally  recognized 
as  safe)  affirmation.  In  support  of  the 
safety  of  our  HSH,  Grain  Processing 
Corporation  and  SPI  Polyols  cites  data 
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submitted  bv  Roquettt"  in  its  Lycasinf 
80/5.T  petition  regardini^  numemus 
studies  relating  to  the  safetv  of  the 
ingredient,  inchiding  reports  on: 
Digestion,  absorption,  distribution  and 
excretion;  at  ute  oral  toxu :it\ 
subchronic:  toxicity,  genotoxicity. 
reproduction,  biological  tolerance, 
human  exposure,  and  laxation  effects. 

1   Acutf  toxicity  The  ac  ute  oral 
toxicity  of  H.SH  has  been  evaluated.  The 
acute  oral  lethal  dose  (LD^^,,)  of  HSU  is 
greater  than  10  grams/kilogram  (g/k.g). 

2.  G^notoxicty  As  stated  in  Roquette's 
(IRAS  submission  of  Lycasin"-  80/5.5. 
HSH  is  nonmutagenic  and 
noncdastogenic  in  short-term  in  vivo. 
and  in  vitro  studies. 

3.  Rf'productivf'  unci  (ifwlopnifntnl 
toxicity  Again  as  noted  in  Rixjuette's 
CiRAS  submission  of  Lycasin*.  80/55 
HSH  products,  when  administered  to 
rats  over  .^-generations,  produce  no 
significant  effects  on  reproduction 

4.  Suhchmnic  toxu  ity  In  Roquette's 
GRAS  submission  for  Lycasin  *)  80/55.  it 
is  noted  that  when  administered  orally 
to  rats  and  dogs  in  amounts  of  5  g/kg  to 
15  g/kg  of  body  weight  per  day  for  90 
days.  HSH  produced  no  toxir:ologically 
meaningful  effects  whic:h  could  not  be 
accounted  for  h\'  thf  presence  of 
sorbitol  The  possible  treatment  rel.itfd 
effects  are  aggregates  in  the  renal  pelvis 
of  some  rats,  diarrhea  in  most  dogs,  and 
minimal  ectasia  in  the  renult-  tubules  of 
some  dogs. 

5.  Chronic  toxicity.  HSH  i.s  u.sed 
extensively  in  foods.  Grain  Processing 
Corporation  is  not  aware  of  anv  (  hroni( 
toxic  effects  associated  with  this 
product. 

6.  Animal  metabolism  The  tlRA.S 
submission  for  Lycasin®  80/55 
devtMoped  bv  Roquette  Freres  states  that 
over  96"'..  of  HSH  (Lycasinx'  80/55)  is 
broken  down  by  the  mammalian 
(lii;t'sti\e  system  into  tht>  GR^\,S 
sulist.uH  es.  t;lu(  ose  and  sorbitol,  the 
remaining  4"'<>  is  in  the  form  of  maltilfil 
One  half  of  the  maltitol  is  excreted  in 
the  feces  and  the  majority  .of  the 
rem.under  is  excreted  in  the  urine. 

Within  th»'  first  2  hours  after  oral 
administration  of  HSH  (Lycasin®  80/ 
55).  virtually  all  of  the  glucose  to 
glucose  bonds  are  broken  down  in  the 
digestive  system,  producing  a  resulting 
mixture  of  glucose,  sorbitol,  and 
maltitol  Within  7  hours.  95%  of  the 
total  maltitol,  is  broken  down  into 
glu(  ose  and  sorbitol.  ()t  the  remaining 
5%  of  maltitol.  2%  is  found  in  the 
digestive  tube  and  fei  al  ( ontents.  U^ss 
than  1%  is  found  in  the  plasma,  and 
approximately  1%  is  excreted  in  the 
urine. 

There  is  no  accumulation  of  maltitol 
in  thf  plasma,  liver,  kidneys,  or  spleen 


of  rats  fed  i:},5  g/kg/day  of  Lycasin®  80/ 
55  for  10  days  irrespective  of  whether 
measurements  are  made  12  hours  or  10 
days  after  cessation  of  dosing. 

Lycasin  «;  80/55  at  the  dose  levels 
tested,  30  to  180  grams  per  day, 
produci^s  no  significant  variations  in  the 
(  linu  al  cheini(.al.  hematological  or 
uriiMr\  profile  of  humans  with  the 
exception  of  gluc;()se  and  insulin  peaks 
which  are  less  than  50%  of  those 
prodiu  ed  bv  equivalent  amounts  of 
glucose,  and  50  to  yO"'n  of  those 
produced  by  sucrose.  The  only 
significant  clinical  effects  are  flatulence 
and  diarrhea,  which  can  be  accounted 
for  b\  the  presence  of  free  and  bounci 
sorbitol  The  mean  laxative  threshold  in 
adult  males  is  approximately  180  grams 
per  day,  while  in  females  the  threshold 
is  approxiiiiateK  100  grams  per  day.  In 
(  hildreii.  the  threshold  is  approximately 
t)()  grams  per  day.  about  half  that  of 
adults 

7  Metabolite  toxicology.  None  of  the 
metabolites  of  HSH  are  considered  to  he 
111  toXH  ological  significanct?  for  the  use 
of  this  [iroduct  as  a  pesticide  inert 
ingri'dient 

H  Endocrine  disruption  Grain 
Processing  Corporation  is  not  aware  of 
any  endocrine  disrupti(m  with  the  use 
of  this  produi:t 

C  .■\.g^greg(j/f'  Exposure 

1  Dietary  exposure  This  product  is 
already  used  extensi\elv  in  foods. 
Studies  have  shown  that  it  is  safe  even 
when  consumed  at  levels  of  up  to  100 
g/day 

i.  Food  As  a  pesticide  inert  ingredient 
H.SH  will  not  result  in  any  harmful 
exposure    The  proposed  use  will  not 
result  in  aiu  (lift.ir\  ex[)osure  he\-ond 
what  is  curoMitU  [)ri'sent  in  ( nmmoiiU- 
consumed  IimkJs 

ii   /'r/nA/ni;  wiitf-r.  There  is  no 
.iiiiii  uLitiMJ  tiuiihin  exposure  to  HSH 
throuuti  diiiikiii'^  water  HSH  is 
expei  ted  to  lie  degr<ided  by  soil 
microorganisms  tf)  carbon  dioxide  and 
water  before  it  riMches  surface  or  ground 
water   Moreover,  m  water.  HSH 
hydrolyses  to  glucose  and  sorbitol. 

2  \'(>n-dietar\'  exposure  No 
significant  non-dietarv  human  exposure 
to  H.SH  IS  antic  ipati'd 

D  (Ainnilative  Effects 

HSH  IS  a  widely  used  food  ingredient, 
is  readily  digesti-d  bv  humans,  and  thi-re 
are  no  c:umulative  effects   Except  for 
possible  oc  (  upati(Uial  exposure  of  the 
pesticide  niixer/Ioader/applicator,  the 
proposed  use  of  H.SH  will  not  result  in 
thf  I'xpiisure  I  if  I  it  her  persons. 


E.  Safety  Determination 

1.  U.S.  population.  The  proposed  use 
of  HSH  does  not  pose  a  safety  concern 
for  the  U.S.  population  due  to  the  non- 
toxic nature  of  the  compound  and  the 
absence  of  exposure. 

2.  Infants  and  children.  Infants  and 
children  will  not  be  exposed  to  HSH 
from  its  proposed  use  as  a  pesticide 
inert  ingredient. 

F.  International  Tolerances 

Grain  Processing  Corporation  is 
unaware  of  any  international  tolerances 
for  this  product.  HSH  was  developed  by 
a  Swedish  company  in  the  1960's  and 
has  been  widely  used  by  the  food 
industry  for  many  years,  especially  in 
confectionery  products.  Roquette's 
petition  indicates  that  Roquette's 
Lycasin  R)  products  have  been  approved 
for  use  in  food  in  Europe  since  1963,  as 
indicated  below. 


i 
Country                  Year  of  Approval 

Sweden 

1963  (reaffirmed 
in  1975) 

Switzerland 

1968 

Norway 

1975 

Finland 

1975  (reaffirmed 
in  1980) 

Denmark 

1976 

IIK  I)(ii     ().i-^(.')'l,i  lilfil  10-22-02;  H:4.')  .iin| 
BILUNG  CODE  6560-50-8 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0188;  FRL-7199-7] 

Availability  of  the  Risk  Assessments 
on  FQPA  Tolerance  Reassessment 
Progress  and  Tolerance  Reassessment 
Decision  (TRED)  for  Hexazinone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notic;e. 


SUMMARY:  This  notice  announces  the 
availability  of  EPA's  toli;rance 
reasst?ssment  decision  and  related 
documents  for  hexazinone  inc;luding  the 
Hexazinone  Cher\iew.  Hexazinone 
Suinmar\\  Hexazinone  Decision 
Document  ITHEDI.  and  supporting  risk 
assessment  documcMits.  l-T'A  has 
reassessed  the  25  tolerances,  or  legal 
limits,  for  residuc^s  of  hexazinone  in  or 
on  raw  agric  ultural  commodities.  These* 
toleranc  es  are  now  i onsidered  safe 
under  the  Federal  Food.  Drug,  and 
t^osmetic  .Xc  t  (FFDCAI.  as  amended  bv 
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the  Food  Quality  Protection  Act  (FQPA) 
of  1996. 

DATES:  Comments  on  the  tolerance 
reassessment  decision  for  hexazinone, 
must  be  received  by  EPA  on  or  before 
November  22.  2002.  In  the  absence  of 
substantive  comments,  the  tolerance 
reassessment  decision  will  be 
considered  final.  Comments  on  the 
human  health  and  ecological  effects  risk 
assessments  for  hexazinone,  must  be 
received  by  EPA  on  or  before  November 
22. 2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  the  SUPPLEMENTARY 
INFORMATION  section.  To  ensure  proper 
receipt  by  EPA.  it  is  imperative  that  you 
identify  docket  ID  number  OPP-2002- 
0188  in  the  subject  line  on  the  first  page 
of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  Dirk 
V.  Helder.  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-4610;  e- 
mail  address:  helder.dirk@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general,  but  will  be  of  interest  to  a 
wide  range  of  stakeholders,  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides.  The  Agency  has  not 
attempted  to  describe  all  the  persons  or 
entities  who  may  be  interested  in  or 
affected  by  this  action.  If  you  have 
questions  in  this  regard,  consult  the 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1. Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 


You  can  obtain  copies  of  the  TRED 
and  related  documents  discussed  in  this 
notice  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/reregistration/ 
status.htm.  Information  on  pesticide 
reregistration  and  tolerance 
reassessment,  including  the  purpose 
and  status  of  Agency  programs  to 
complete  Reregistration  Eligibility 
Decisions  (REDs).  Interim  REDs,  and 
Tolerance  Reassessment  Decisions 
(TREDs).  is  available  at  http:// 
www.epa.gov/pesticides/reregistration. 
General  information  is  available  on  the 
Office  of  Pesticide  Programs'  home 
page,  http://www.epa.gov/pesticides/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0188.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2d02-0188  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to;  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  PIRIB  is  open  ft-om 


8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to;  opp-docket@epa.goy.  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  charac;ters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  A.SCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-20G2 -0188.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  C^FR  part  2 
In  addition  to  one  complete  version  ol 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CRI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments; 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  anci/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 
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8.  To  ensvire  proper  receipt  by  EPA. 
be  sure  to  identih'  the  dncltet  ID  mniili»r 
assigned  to  this  action  in  the  sub)»'(  t 
line  on  the  first  page  of  your  response 
You  mav  alsn  prnNide  the  n.uiie.  date, 
and  Federal  Register  (itatii  in 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  reassessed  the  risks 
associated  with  current  food  uses  of  thi' 
pesticide  hexazinone.  reassessed  25 
existing  tolerances,  and  reached  a 
tolerance  reassessment  and  risl^. 
management  decision  The  Agency  is 
issuing  for  comment  the  resulting  re|i(>rt 
on  FQPA  tolerance  reassessment 
progress,  including  the  Hexazinone 
(hvn-iew.  Hexazinone  Sumnuirw 
Hexazinone  Decision  Document  (TRED). 
and  supporting  risk  assessment 
documents. 

P!PA  must  review  tolerances  and 
tolerance  exemptions  that  were  in  effef:f 
when  FQPA  was  enacted  in  August 
1996.  to  ensure  that  these  existing 
pesticide  residue  limits  for  food  and 
feed  commodities  meet  the  safety 
standard  established  by  the  new  law- 
Tolerances  are  considered  reassessed 
once  the  safety  finding  has  been  made 
or  a  revocation  occurs  EPA  has 
reviewed  and  made  the  requisite  safety 
finding  for  the  tolerances  and 
exemptions  inc  luded  in  this  notice.  EPA 
completed  the  hexazinone 
Reregistration  Eligibility  Decision  (RED) 
prior  to  the  l9•^b  enactment  of  the 
FQPA;  therefore,  while  no  reregistration 
decision  is  required  at  present,  risks 
from  non-occupational  exposure  to 
hexazinone  through  food,  drinking 
water,  and  residential  uses  must  be 
reassessed.  There  are  no  residential  uses 
of  hexazinone.  The  Agency  has 
reassessed  the  25  tolerances  for 
hexazinone  and  determined  that 
residues  in  food  and  drinking  water  are 
not  expectetl  to  pose  risk  (  oncerns. 
Because  existing  data  were  inadequate 
to  calculate  residue  estimates  for 
pasture  and  rangeland  grass  and  grass 
hay.  EPA  constructed  the  maximum 
theoretical  dietary  burden  (MTDB)  of 
hexazinone  to  livestock  using  protective 
assumptiims  for  the  contributifms  of 
other  hexazinone  treated  feed  items. 
Thus,  tolerances  for  meats  and  milk  i  an 
be  reassessed,  .\fiditional  tieid  trial  data 
for  grass  forage  and  grass  hay.  as  well  as 
rotational  crop  -.tudies  for  corn  and 
wheat  are  recjuired.  Because  of  the 
relatively  low  volume  of  use  on  pasture 
and  rangeland.  data  from  these 
confirmatory  studies  are  not  expected  to 
significantly  change  current  dietarv  risk 
estimates.  Some  tolerances  may  be 
revised  once  additional  data  has  been 
submitted  to  and  reviewed  b\  the 
Agency  The  current  toleranc:e 


expression  for  hexazinone  in  40  CFR 
IHO  39H  is  for  "combined  residues  of  the 
herbic  ide  hexazinone  (l-tyclohexyl-fi- 
( di  met  hvlamino)-! -methyl- 1.3, 5- 
tria/iiie-2.4(lH.3H)-dione)  and  its 
metabolites,  calculated  as  hexazinone  " 
I'he  tolerance  expression  should  be 
uuidified  to  include  specific  metabolites 
A.  B.  C.  D.  .uid  E.  identified  by  the 
afiprojinate  chemical  nanuv  Final 
tolerances  are  being  proposed  as  part  of 
this  Tolerance  Reassessment  Decision 
(TRED)   In  .iddifion.  occupational  and 
ecologK  al  ri.sk  management  decisions 
weri^  made  as  part  of  the  1994 
hexazinone  RED. 

EI'A  works  with  affected  parties  to 
n;a(  h  the  tolerance  reassessment 
decisions.  The  Agenc:y  therefore  is 
issuing  the  hexazinone  decision  as  a 
final  decision  with  a  public  comment 
period.  All  comments  receixed  during 
the  public;  ( omment  period  will  be 
considered  by  the  Agency.  If  any 
c:ommc!nt  significantly  affects  the 
AgeiK  vs  dec  ision.  ElPA  will  publish  an 
amendment  to  the  dec;ision  in  the 
Federal  Register.  In  the  absence  of 
substantive  (;omnients.  the  tolerance 
reassessment  de(;isions  ren(x;ted  here 
will  be  considered  final. 

List  of  Subjects 

Environmental  protfM:tion.  (Chemicals. 
Pesticides  and  pests. 

Dated:  Ot  Idti.-r  4.  2002. 
BHty  Shackieford. 

A(  liriii  Pirn  l(ir^  Sfin  ml  Hcv  /ru  and 

Hireiiistiatiun  Division.  Office  of  Pesticide 

Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-2002-O223:  FRL-7274-1] 

Availability  of  the  Report  on  FQPA 
Tolerance  Reassessment  Progress  and 
Risk  Management  Decision  (TRED)  for 
Metolachlor 

AGENCY:  Environmental  Protection 
Agi-nc  V  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  the*  report  on  the  Food 
Quality  Protec  tion  Act  (FQPA)  tolerance 
re.issessment  progress  and  Risk 
Management  Dec  isicui  (TRED)  for 
metolachlor  for  public  comment.  EPA 
has  reassessed  the  81  tolerances,  or  legal 
limits,  esf.iblished  for  residues  of 
iiietolac;hlor  in/on  raw  agric;ultural 
(  ommodities  (RAfIs).  These  tolerances 
are  now  considered  safe  under  the 
Fedijral  Food.  Drug,  and  C^osmetic  Act 


IFFDCA).  as  amended  by  the  FQPA  of 

1996. 

DATES:  Comments,  identified  by  docket 

ID  number  ()PP-2002-()223.  must  b»! 

received  on  or  before  November  22. 

2002 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  rei;eipt  by  EPA,  it  is  imperative 
that  vou  identify-  docket  ID  number 
()PP-2002-0223  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Overstreet,  Special  Review  and 
Reregi.stration  Division  (7508C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  N\V..  Washington.  DC  20460: 
telephone  number:  (703)  308-8068:  fax 
number:  (703)  308-8005:  e-mail  address: 
overstreet.anne@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  gencsral.  but  will  be  of  interest  to  a 
wide  range  of  stakeholders,  including 
environmental,  human  health,  and 
agricultural  advocates:  the  chcjmical 
industry:  pesticide  users:  and  members 
of  the  public  interested  in  the  use  of 
pesticides.  The  Agenc;y  has  not 
attempted  to  describe  all  the  persons  or 
entities  who  may  b(>  intt^rested  in  or 
affected  by  this  action.  If  you  have 
questions  in  this  regard,  consult  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

6.  How  (jin  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents.^ 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
c:ertain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.ppa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposeci  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register —  Environmental 
Documents."  Yuu  c:an  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

You  can  obtain  copies  of  the  TRED 
and  related  doc:uments  disc:ussed  in  this 
notic;e  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/reregistration/ 
status.htm. 
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Available  documents  include  the 
TRED,  supporting  techniced  dcycuments, 
and  Federal  Register  notices. 
Information  on  pesticide  reregistration 
and  tolerance  reassessment,  including 
the  purpose  and  status  of  Agency 
programs  to  complete  Reregistration 
Eligibility  Decisions  (REDs),  Interim 
REDs,  and  Tolerance  Reassessment 
Decisions  (TREDs),  is  available  at  http:/ 
/www. epa.gov/pesticides/tolerance. 
General  information  is  available  on  the 
Office  of  Pesticide  Programs'  Home 
Page,  http://www.epa.gov/pesticides. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  nimiber  OPP- 
2002-0223.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0223  in  the  subject 
line  on  the  first  page  of  yoiu'  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Enviroimiental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 


PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0223.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
inforniation  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burdens  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 


line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  associated 
with  current  and  proposed  food  uses  of 
metolachlor.  reassessed  81  existing 
tolerances,  and  reached  a  tolerance 
reassessment  and  risk  management 
decision.  The  Agency  is  issuing  the 
resulting  report  on  FQPA  Tolerance 
Reassessment  Progress  and  Risk 
Management  Decision  for  metolachlor, 
known  as  a  TRED,  as  well  as  a 
summary,  overview',  and  technical 
support  documents. 

EPA  must  review-  tolerances  and 
tolerance  exemptions  that  were  in  effect 
when  FQPA  was  enacted  in  August 
1996.  to  ensure  that  these  existing 
pesticide  residue  limits  for  food  and 
feed  commodities  meet  the  safety 
standard  established  by  the  new  law. 
Tolerances  are  considered  reassessed 
once  the  safety  finding  has  been  made 
or  a  revocation  occurs.  In  total.  81 
tolerances  have  been  reassessed  and  are 
now  considered  safe  under  section 
408(q)  of  FFDCA. 

The  Agency  has  determined  that  there 
are  no  dietary  (food  or  drinking  water) 
or  aggregate  risks  of  concern  for 
metolachlor,  so  mitigation  of  these  risks 
is  not  necessary.  EPA  is  able  to  make  the 
FQPA  safety  finding  for  all  current  and 
proposed  uses  of  metolachlor. 

EPA  must  consider  the  cumulative 
effects  of  pesticides  that  have  common 
mechanisms  of  toxicity,  and  may  issue 
final  tolerance  reassessment  decisions 
for  these  pesticides  only  after  their 
cumulative  risks  have  been  considered. 
The  Agency  has  examined  this  common 
mechanism  potential  for  metolachlor 
and  has  concluded  that  only  some  of  the 
pesticides  that  comprise  the  class  of 
chloroacetanilides  should  be  designated 
as  a  "Common  Mechanism  Group" 
based  on  the  development  of  nasal 
turbinate  tumors.  Because  only 
acetochlor,  alachlor.  and  butachlor 
should  be  grouped  based  on  a  common 
mechanism  of  toxicity  for  nasal 
turbinate  tumors,  a  cumulative 
assessment  is  not  necessary  to 
determine  whether  tolerances 
established  for  residues  of  metolachlor 
in/on  RACs  are  reassessed  as  safe. 

EPA  works  extensively  with  affected 
parties  to  reach  the  tolerance 
reassessment  decisions  presented  in 
TREDs.  The  Agency  therefore  is  issuing 
the  metolachlor  TRED  as  a  final 
decision.  However,  the  docket  remains 
open,  and  if  the  Agency  receives  any 
comments  within  the  next  30  days 
which  significantly  affect  the  Agency's 
decision,  EPA  will  publish  an 
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dmendment  to  the  TREU  in  the  Federal 
Register  In  the  absence  of  substantive 
comments,  the  tolerance  reassessment 
decisions  reflected  in  this  TRED  will  be 
considered  final 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Metolac:hlor. 

Dated:  October  2.  2002. 
Lois  .\nn  Rossi, 

Dirtictar.  Special  Revww  and  Rervgistration 
Division.  Office  of  Pesticide  Programs. 
;FR  n<M    02-2fi^7H  Kilfd  10-22-02;  8:45  am] 
BILUNC  CODE  66eO-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

Odober  11.  2002. 

The  Federal  C'Dmmunications 
Commission  (FCX^)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  publu 
information  collections  pursuant  to  tht- 
Paperwork  Reduction  Act  of  1995.  Pub 
L.  104-1.3.  An  agencv  mav  not  conduct 
or  sponsor  and  a  person  is  not  retjuired 
to  respond  to  a  collection  of  information 
unless  it  displavs  a  currently  valid 
control  number  For  further  information 
contact  A.  Marie  Moyd.  P'ederal 
Clommunicatiuns  tlummission,  (202) 
418-2111. 

Federal  Communication.s  Cummi.ssion 

()\fB  Control  \o     i()6()-()997. 

Expimtinn  Diitf'  O.t/  )  1  2005. 

Tith  47  CFR  section  52.15(k). 
Numbering  Utilization  and  Compliance 
Audit  Program. 

Form  \'n  :  N7A 

Hf^spondentfi-  Business  or  other  for- 
profit 

Estimated  Aniwal  Biirdrn:  25 
respondents;  :i.\  per  response  (avg.);  825 
total  annual  burden  hours  (for  ail 
collections  under  this  control  number) 

Estimated  Annual  Reportinf^  and 
Rfcordkefping  Cost  Burden:  SO. 

Frequencv  of  Response:  On  occasion; 
Third  Party  Disclosure 

Description 

The  statt-  of  the  nation's  numbering 
resources  has  a  direct  effect  on  the 
growth  cjf  competition  in  the 
telecommunications  industry.  The 
nation's  numbering  resources  are 
depleting  rapidly  Under  the 
Communications  Act  of  19J4.  as 
amended  by  the  Telecommunications 
Act  of  1996,  Congress  granted  the 
Federal  Communications  Commission 


(Commission)  exclusive  jurisdiction 
over  the  United  States'  portion  of  the 
North  American  Numbering  Plan 
(NANP).  See  47  U.S.C.  251(e).  The 
purpose  of  the  audits  is  to  monitor 
telecommunications  carriers' 
compliance  with  Commission's 
numbering  rules  and  to  verify  the 
accuracy  and  validity  of  the  numbering 
data  submitted  to  the  Commission.  The 
audits  will  also  allow  the  Commission 
to  identify  inefficiencies  in  the  manner 
in  which  carriers  use  numbers. 
inc:luding  excessive  use  of  certain 
categories  of  numbers  (e.g., 
administrative,  aging,  or  intermediate 
numbers)   By  ensuring  compliance  with 
Commission  rules  that  promote  efficient 
number  usage,  the  numbering  audits 
will  help  preserve  the  nation's 
numbering  resources 

The  Commission  staff  developed  a 
standardized  audit  program  for 
conducting  random  audits.  This 
standard  audit  program  consists  of  audit 
procedures,  an  internal  controls 
questionnaire,  and  a  corresponding  data 
request.  The  independent  auditor  would 
conduct  audits  using  these  tools.  The 
.ludit  procedures  generally  require  the 
.ludiled  carrier  tfi  respond  to  requests 
tor  information  from  the  independent 
auditor.  The  internal  controls 
questionnaire  and  the  data  request 
retjuire  audited  carriers  to  respond  to 
specific  requests  for  information  during 
the  audit.  The  independent  auditor  will 
report  its  audit  findings  to  the 
Commission.  The  Commission  staff  will 
review  and  modify  the  audit  program  on 
an  on-going  basis.  The  Commission  will 
use  the  audit  results  to  determine 
whether  tht?  audited  carriers  are 
complying  with  the  Commission's  rules, 
and  whether  the  audited  carriers' 
numbering  data  submitted  to  the 
Commission,  eg.  FCC  Form  502.  is 
at:(:urate  and  valid.  To  the  extent  that 
the  Commission  finds  evidence  of 
potential  violations,  possible 
■•niori  i-ment  a(  tion  mav  be  taken.  See 
Sed.nd  Report  and  Order,  Ih  FCC  Red 
at  .J49.  para.  9h;  see  also  47  CFR 
52.15(k).  Obligation  to  respond: 
Mandatory.  Public  reporting  burden  for 
the  (:ollet;tions  of  information  are  as 
noted  above.  Send  comments  regarding 
the  burden  estimates  or  any  other  aspect 
of  the  ciillecticms  of  information. 
iiK  hiding  suggestions  for  reducing  the 
burden  to  P»'rformance  Evaluation  and 
Records  Management.  Washington.  DC 
20554 

li'diT.il  ( iotiiniunii  alioiis  Cummission. 

Marlene  Uortc.h. 

Set  retary 

IFK  L)iM    (l2-2fil2ri  Kili-d  1(1-22-02:  a:4.'i  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  94-102;  DA  02-2560] 

Small  Buslrtess  Size  Standards 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  comments  invited. 

SUMMARY:  The  Commission  seeks 
comment  on  a  proposed  special  small 
business  size  standard  for  Tier  III 
wireless  carriers  in  the  Enhanced  911 
(E911)  proceeding.  This  action  is  taken 
pursuant  to  a  requirement  in  the  Small 
Business  Act. 

DATES:  Comments  are  due  on  or  before 
November  6.  2002,  and  reply  comments 
are  due  on  or  before  November  21,  2002. 
ADDRESSES:  Parties  who  choose  to  file 
by  paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
addressed  to  the  Commission's 
Secretary.  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Washington,  DC  20554.  A  copy  should 
also  be  sent  to  Jennifer  Tomchin,  Room 
.3C-400.  Federal  Communications 
Commission.  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
(ennifer  Tomchin.  Attorney.  202—418- 
1310. 

SUPPLEMENTARY  INFORMATION: 

1.  On  July  26.  2002.  the  Commission 
adopted  an  Order  (E911  Small  Carriers 
Order)  staying  certain  wireless 
enhanced  91 1  (E91 1 )  Phase  II 
deployment  deadlines  for  Tier  II  and 
Tier  III  carriers,  with  conditions.  (See 
Order  to  Stay  in  C.C.  Docket  No.  94-102. 
FCC  02-210".  relea.sed  July  26.  2002.) 
Pursuant  to  this  Order,  Tier  II  carriers 
were  defined  as  non-nationwide  carriers 
that  had  over  500.000  subscribers  as  of 
year-end  2001.  and  Tier  III  carriers  were 
defined  as  all  other  non-nationwide 
carriers.  In  the  E911  Small  Carriers 
Order,  t.he  Commission  noted  that  it 
would  solicit  public  comment  on  the 
proposed  size  standard  for  Tier  III 
carriers,  in  accordance  with  Section 
121, 902(b)  of  the  SBA's  small  busine.ss 
size  regulations.  The  Commission  now 
seeks  comment  on  this  matter  for 
purposes  of  obtaining  SBA  approval  of 
the  Tier  III  size  standard.  This  action 
will  not  affect  the  deadlines  or 
conditions  set  forth  in  the  E911  Small 
Carriers  Order,  including  applicable 
reporting  requirements. 

2.  In  the  E911  Small  Carriers  Order, 
the  Commission  defined  Tier  II,  or  mid- 
size carriers,  as  those  non-nationwide 
carriers  with  over  500.000  subscribers  as 
of  year-end  2001.  The  Commission 
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defined  Tier  HI  carriers  as  all  other  non- 
nationwide  carriers.  The  Commission 
found  this  to  be  the  appropriate  level  to 
distinguish  between  Tier  II  and  Tier  III 
carriers,  noting  that  each  of  the  Tier  II 
carriers  reported  over  $85  million  in 
annual  revenues  for  2001,  and  thus 
should  have  sufficient  resources  to 
pursue  an  E911  Phase  II  solution  more 
quickly  than  the  smaller  carriers.  The 
Commission  reasoned  that  relatively 
larger  carriers  should  have  a  greater 
ability  to  obtain  location  technologies  in 
a  shorter  period  of  time  as  compared 
with  the  smallest  carriers.  Additionally, 
a  standard  based  on  number  of 
subscribers  rather  than  the  nvunber  of 
employees  may  more  accurately  reflect 
the  size  of  the  carrier's  wireless  network 
and  as  a  result,  the  scope  of  work 
required  to  implement  Phase  11  service. 

3.  Interestedf  parties  may  file 
comments  on  or  before  November  6, 
2002,  and  reply  comments  on  or  before 
November  21.  2002.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies. 

4.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
niunbers  appear  in  the  caption  of  this 
proceeding,  however,  conunenters  must 
transmit  one  electronic  copy  of  the 
filing  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
conunenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  ndemaking 
number.  Parties  may  also  submit  an 
electronic  copy  by  Internet  e-mail.  To 
get  filing  instructions  for  e-mail 
comments,  conunenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <yoiu'  email 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
Commenters  also  may  obtain  a  copy  of 
the  ASCII  Electronic  Transmittal  Form 
(FORM-ET)  at  http://www.fcc.gov/e-file/ 
email.html. 

5.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  niunber  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  coiuier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 


mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE..  Suite 
110.  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8:00  a.m.  to 
7:00  p.m.  All  hand  deliveries  must  be 
held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S:  Postal  Service  Express  Mail.and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street. 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
A  copy  should  also  be  sent  to  Jennifer 
Tomchin,  445  12th  Street,  SW..  Room  3- 
C400,  Washington,  DC  20554. 

6.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street 
SW.,  CY-B402,  Washington,  DC  20554 
(telephone  202-863-2893;  facsimile 
202-863-2898)  or  via  e-mail  at 
qualexint@aol.com.  In  addition,  one 
copy  of  each  submission  must  be  filed 
with  the  Chief,  Policy  Division,  Wireless 
Telecommimications  Bureau,  445  12th 
Street,  SW.,  Washington,  DC  20554. 
Documents  filed  in  this  proceeding  will 
be  available  for  public  inspection  during 
regular  business  hours  in  the 
Commission's  Reference  Inforination 
Center,  445  12th  Street,  SW.. 
Washington,  DC  20554,  and  will  be 
placed  on  the  Commission's  Internet 
site. 

Federal  Communications  Commission. 
James  D.  Schlichting, 

Deputy  Chief ,  Wireless  Telecommunications 
Bureau. 

[PR  Doc.  02-27064  Filed  10-22-02;  8:45  ami 
BILUNG  CODE  6712-01-l> 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 


the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011829. 

Title:  The  Ro  Ro  Ancillary  Agreement. 

Parties:  RoRo  Korea  Inc..  Wallenius 
Wilhelmsen  Lines  AS. 
Walleniusrederierna  AB.  Wilh. 
Wilhelmsen  ASA.  Hyundai  Merchant 
Marine  Co.,  Ltd. 

Synopsis:  Um'er  the  proposed 
agreement,  Hyundai  Merchant  Marine 
agrees  not  to  compete  in  the  roll-on  roll- 
off  or  lift-on  lift-off  trade  on  a 
worldwide  basis  for  three  years. 
Hyundai  also  agrees  not  to  reveal  trade 
secrets  to  third  parties  for  five  years,  use 
trade  secrets  to  cause  harm  to  the  ro-ro 
industry  for  three  years,  or  offer 
employment  to  employees  in  the  ro-ro 
industry  for  one  year.  This  agreement  is 
an  ancillary  agreement  to  RoRo  Korea's 
purchase  of  Hyundai  Merchant  Marine's 
ro-ro  assets. 

Agreemenf  No.;  011830. 

Title:  Indamex/APL  Agreement. 

Parties:  The  Shipping  Corporation  of 
India  Ltd.,  Contship  Containerlines.  a 
division  of  CP  Ships  (UK)  Limited,  CMA 
COM  S.A..  APL  Co.  Pte.  Ltd./American 
President  Lines.  Ltd. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  share 
vessel  space  between  the  U.S.  East  Coast 
and  ports  in  India.  Pakistan,  Sri  Lanka, 
Portugal,  the  United  Arab  Emirates, 
ports  in  the  Bangladesh  to  Philippines 
range,  ports  bordering  the 
Mediterranean  Sea,  and  ports  bordering 
the  Red  Sea.  The  parties  request 
expedited  review. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  18,  2002. 
Bryant  L.  VanBrakle. 

Secretary. 

[FR  Doc.  02-26980  Filed  10-22-02:  8:45  am] 

BILUNG  COOC  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  lntern>ediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
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contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission.  Washington.  DC  20573. 

Non-Vessel  Operating  Conimnn  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Cargo  Transport.  Inc  ciba  Blue  CJcean 
Marine.  44190  Mercure  ('ircle.  Suite 
195.  Dulles.  VA  20166,  Officers: 
David  Bernhardt.  President 
(Qualifying  Individual).  Michael 
Moore,  CEO 

Goodwav  Cargo  International  Freight 
Forwarders.  Inc.  dba  Cioodvvav  (iargo 
Line.  2801  N.VV.  74th  Avenue,  Suite 
102,  Miami,  FL  33122.  Officers:  lose 
Antonio  Da  Silva.  President 
(Qualifving  Individual),  Marcos  A. 
Dasilva.  Treasurv' 

\on -Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary'  Applicant 

Cargo  Gate  International.  Inc..  204 ,J3 
South  Western  Avenue,  Torrance,  CiA 
90501.  Officer:  .\ndrfnv  Han  Kang. 
President  (Qualifving  Indiviilual) 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

lAG  INT'L  of  ,So.  Fla..  Inc..  2700  W 
Atlantic  Blvd..  Suite  200-19.  PDniaim 
Beach,  FL  33069.  Officer:  Kimherh 
Boehm.  President.  Quaiihing 
Individual 

Dated:  October  18,  2tK)2. 
Bryant  L.  VanBrakle, 

SMretar\ 

|FR  Doc.  02-26979  Filed  10-22-02;  8:45  ami 

BILLING  COO€  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  Svstem. 
ACTION:  Notice 


SUMMARY:  Background. 

On  lune  15.  1984.  the  Office  of 
Management  and  Budget  (OMB) 
delegated  tn  the  Board  of  linvernors  of 
the  Federal  Reser\i'  S\stcin  (Biuird)  it'^ 
approval  authority  under  the  P.iperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  c  (intnil 
numbers  to  collection  of  inlorm.itiuii 
requests  and  recjuirements  conducted  or 
sponsored  by  the  Board  under 
conditiims  set  forth  in  5  (iP'R  1320 
Appendix  A  \    Board-ripprovcd 
r:ollections  (jf  information  are 
incorporated  into  the  official  OMB 
inventory  of  currfiitlv  approved 


collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
mav  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1.  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number 

Request  for  comment  on  information 
collection  proposal. 

The  following  information  collection, 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  projiosed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be;  submitted  to  the  Board 
for  final  approval  under  (3MB  delegated 
duthoritv  (iomments  are  invited  on  the 
following: 

.1.  whether  the  proposeci  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
fiuK  tions:  inc  hiding  whether  the 
information  has  practical  utility: 

b.  the  accuracy  of  the  Federal 
Ri'serve"s  estimate  of  the  burden  of  the 
[iroposed  information  collection, 
iiic:luding  the  validity  of  the  ethodology 
and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  claritv  of  the  information  to  be 
collec:tcul;  and 

d.  ways  to  minimize  the  burden  of 
information  f:ollc?c:tion  on  respondents, 
1111  ludiiig  through  the  use  of  automated 
(  ollt'c  tion  tfc.hniques  or  other  forms  of 
intorination  tec;hnology. 

DATES:  Comments  must  be  submitted  on 
.11  hfforc  December  23,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms   lennifcr  I   )ohnson.  Secretary,  Board 
of  (iovcrnors  cif  the  Federal  Reserve 
Systt^n,  20th  Strec^t  and  Constitution 
Avenue.  N.W.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  are.i  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  vour  comments  by 
e-  mail  to 

regs.ioniment.stt'federalreserve.gov,  or 
fiLXing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102   f^ommi'iits  addressed  to  Ms. 
lohnson  ma\  also  be  delivered  to  the 
Board's  mail  fac  ility  in  the  West 
Courtyard  betwc'cin  8:45  a.m.  and  5:15 
p  in  .  located  on  21st  Street  betwecin 
Clonstitution  .'\\rnue  and  C  Street.  N.W 
Membcirs  of  the  public:  mav  inspcx:t 
comments  in  Room  MP-500  betwcx-n 
900  ,1  ni.  and  5:00  p.m.  on  weekdays 


pursuant  to  261.12,  except  as  provided 
in  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Joseph  Lackey,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  Supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below.  Cindy  Ayouch, 
Federal  Reserve  Board  Clearance  Officer 
(202-452-3829),  Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  mav  contact 
(202-263-4869),  Board  of  Governors  of 
the  Federal  Reserve  Svstem, 
Washington,  DC  20551. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  Without  Revision,  of  the 
Following  Report: 

1 .  Report  of  Terms  of  Credit  Card 
Plans 

Agency  form  number:  FR  2572 

OMB  control  number:  7100-0239 

Frequency:  Semi-annual 

Reporters:  Financial  institutions 

Annual  reporting  hours:  75  hours 

Estimated  average  hours  per  response: 
0.25  hours 

\'umber  of  respondents:  150 

.Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (15 
L'.S.C.  «5l646(b))  and  is  not  given 
confidential  treatment. 

Abstract:  This  report  collects  data  on 
credit  c;ard  pricing  and  availabilitv  from 
a  sample  of  at  IcMst  150  financial 
institutions  that  offer  c:redit  cards  to  the 
general  public.  The  information  is 
reported  to  the  Congress  and  made 
available  to  the  public  in  order  to 
promote  competition  within  the 
industry.  The  Board  publishers  the 
information  in  a  broc:hun'  titled  "SHOP: 
The  Card  You  Pick  Can  Save  You 
Monev  '  (SHOP),  available  through 
Publication  .Services  at  the  Board  and  on 
the  Board's  public  web  site, 
www.federalreserve.gov/pubs/shop. 
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Board  of  Governors  of  the  Federal 
Reserve  System.  October  17,  2002. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-26896  Filed  10-22-02;  8:45  am] 

BiLUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
ActlvitiM:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submlsaion  to  OMB 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice. 

summary:  Background.  Notice  is  hereby 
given  of  the  final  approval  of  proposed 
information  collections  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currenUy  approved 
collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Cindy  Ayouch — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829);  OMB  Desk  Officer — Joseph 
Lackey — Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  For  Three 
Years,  Without  Revision,  of  the 
Following  Reports: 

1.  Beport  title:  Recordkeeping  and 
Disclosure  Requirements  in  Cormection 
with  Regulation  B  (Equal  Credit 
Opportunity) 
Agency  form  number:  uimum  Reg  B 
OMB  Control  number:  7100-0201 
Frequency:  Event-generated 
Reporters:  State  member  banks, 
branches  and  agencies  of  foreign  banks 
(other  than  federal  branches,  federal 


agencies,  and  insured  state  branches  of 
foreign  banks),  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  organizations 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act. 

Annual  reporting  hours:  169,603 
hours 

Estimated  average  hours  per  response: 
Notice  of  action,  2.50  minutes;  credit 
history  reporting,  2  minutes;  monitoring 
data,  0,50  minutes;  appraisal  report 
upon  request  5.00  minutes;  notice  of 
right  to  appraisal,  0.25  minutes; 
recordkeeping  of  self-test,  2  hours;  and 
recordkeeping  of  corrective  action  for 
self-test,  8  hours 

Number  of  respondents:  1,350 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (15 
U.S.C.  1691(a)(1)).  The  adverse  action 
disclosure  is  confidential  between  the 
institution  and  the  consumer  involved. 
Since  the  Federal  Reserve  does  not 
collect  any  information,  no  issue  of 
confidentiality  normally  arises. 
However,  the  information  may  be 
protected  from  disclosure  under  the 
exemptions  (b)(4),  (6),  and  (8)  of  the 
Freedom  of  Information  Act  (5  U,S.C. 
522  (b)). 

Abstract:  The  Equal  Credit 
Opportunity  Act  and  Regulation  B 
prohibit  discrimination  in  any  aspect  of 
a  credit  trcmsaction  because  of  race, 
color,  religion,  national  origin,  sex, 
marital  status,  age,  or  other  specified 
bases.  To  aid  in  implementation  of  this 
prohibition,  the  statute  and  regulation 
also  subject  creditors  to  various 
mandatory  disclosure  requirements, 
notification  provisions,  credit  history 
reporting,  monitoring  rules,  and 
recordkeeping  requirements.  These 
requirements  are  triggered  by  specific 
events  and  disclosures  must  be 
provided  within  the  time  periods 
established  by  the  Act  and  regulation. 

2.  Report  title:  Recordkeeping  and 
Disclosure  Requirements  in  Connection 
With  Regulation  E  (Electronic  Funds 
Transfer) 

Agency  form  number:  unnum  Reg  E 
OMB  Control  number:  7100-0200 
Frequency:  Event-generated 
Beporters:  State  member  banks, 
branches  and  agencies  of  foreign  banks 
(other  than  federal  branches,  federal 
agencies,  and  insured  state  branches  of 
foreign  banks),  commercial  lending 
companies  owned  or  controlled  by 
foreign  banks,  and  organizations 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act. 
Annual  reporting  hours:  48,868  hours 
Estimated  average  hours  per  response: 
Initial  terms  disclosure,  1.5  minutes; 


change  in  terms  disclosure,  1  minute; 
periodic  disclosure,  7  hours;  and  error 
resolution  rules,  30  minutes 

Number  of  respondents:  1,289 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandator)'  (15 
U.S.C.  1693  et  seq.).  Since  the  Federal 
Reserve  does  not  collect  any 
information,  no  issue  of  confidentiality 
arises.  However,  the  information,  if 
made  available  to  the  Federal  Reserve, 
may  be  protected  from  disclosure  under 
exemptions  (b)(4),  (6),  and  (8)  of  the 
Freedom  of  Information  Act  (5  U.S.C.  § 
552  (b)(4),  (6),  and  (8)).  The  disclosures 
required  by  the  rule  and  information 
about  error  allegations  and  their 
resolution  are  confidential  between  the 
institution  and  the  consumer. 

Abstract:  The  Electronic  Funds 
Transfer  Act  and  Regulation  E  are 
designed  to  ensure  adequate  disclosure 
of  basic  terms,  costs,  and  rights  relating 
to  electronic  fund  transfer  (EFT) 
services  provided  to  consumers. 
Institutions  offering  EFT  services  must 
disclose  to  consumers  certain 
information,  including:  initial  and 
updated  EFT  terras,  transaction 
information,  periodic  statements  of 
activity,  the  consumer's  potential 
liability  for  unauthorized  transfers,  and 
error  resolution  rights  and  procedures. 
EFT  services  include  automated  teller 
machines,  telephone  bill  payment, 
point-of-sale  transfers  in  retail  stores, 
fund  transfers  initiated  through  the 
internet,  and  preauthorized  transfers  to 
or  from  a  consumer's  account. 

Board  of  Governors  of  the  Federal 
Reserve  System.  October  17,  2002. 

Robert  deV.  Frierson, 

Deputy  Secretan,-  of  the  Board. 

[FR  Doc.  02-26895  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

"The  applications  hsted  below,  as  well 
as  other  related  filings  required  by  the 


65126 


Federal  Register/ Vol.  67,  No.  205 /Wednesday.  October  23,  2002 /Notices 


Board,  are  available  for  immodiatc 
inspectiiin  at  tht-  Pt-dfral  Keservf-  Bank 
indicatf'd  The  application  alsn  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors  Interested 
persons  mav  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C,  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  companv.  the  review  also 
includes  whether  the  ac  (]uisition  of  the 
nonbanking  (  ompany  i:t)mplies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  r.S  C   1843).  Unless  otherwise 
noted,  nonbanking  ac  tivities  will  be 
conduc  ted  thrijughout  the  lJnite<l  .States. 
.Vdditional  information  on  all  bank 
holding  companies  mav  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gGv/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  B<ink 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  NOvembt^r  15. 
2002 

Federal  Reserve  Bank  of  Kansas  City 
(Susan  Zubradt    .\ssist<irit  \i(  -■ 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Commerce  Bancorp.  Inc..  Duncan. 
Oklahoma:  to  become  a  hank  holding 
companv  bv  acquiring  100  percent  of 
thf'  voting  shares  of  Bank  of  Commerce. 
Duncan.  Oklahoma  (in  organiz.ition) 

J  ('onimunitv  Bankshares.  Iik  . 
(jreenwood  Village.  Ciolorado;  to  acquire 
100  percent  of  the  voting  shares  of 
Community  Banks  of  Tracy.  Tracy. 
California  [former!\  known  as  Tracy 
Federal  Bank.  FSB) 

Board  of  Governors  of  the  Federal  Reserve 
SvstHm.  C)<  lobtT  17.  2002. 
Robert  deV.  Krierson, 
Deputy  Secretary  of  the  Board. 

'PR  Dm    ():-2(i«f)7  Fili'd  10-22-02.  8:45  ami 

BtLUNG  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
li.n  e  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
184 J)  (BHC  kcX)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  companv .  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiarv  or 
other  ctmipany.  in  a  nonbanking  ai  tivitv 
that  is  listed  in  t)  225.28  of  Regul.ition  Y 
(12  CFR  225. 28J  or  that  the  Board  has 


determined  bv  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Kach  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Coulter  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  6.  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  |<K:kson.  Applications  Officer) 
2.}()  .South  LaSalle  Street.  Chicago. 
Illinois  tt0ti90-1414: 

1   Midnfst  Banc  Holdings.  Inc  . 
Melrose  Park.  Illinois;  to  acquire  Big 
I'oot  FinaiK  lal  Corporation.  Long  (irove. 
Illinois,  and  thereby  indirectly  acquire 
Fairfield  Savings  Bank,  F.S.B..  Long 
Grove.  Illinois,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y.  Comments  on  this 
appliL:ation  must  be  received  no  later 
than  November  15.  2002 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Loc:ust  .Street.  St    Louis.  Missouri  B31()fi- 
20.34: 

1.  Sii^iiiitiirf  B(in(  •chart's.  Inc  . 
.Springfield,  Missouri:  to  engage  de  novo 
through  Signaturf?  Investment  Services, 
LLC,  Springfield,  Missouri,  in  securities 
brokerage  activities,  pursuant  to  § 
225.28(b)(7)  of  Regulation  Y 

Boartl  i)f  (lovernurs  dI  the  Federal  Reserve 
Svslem.  Odtihcr  17.  2002. 
KdIntI  deV.  Frierson. 
Ut  [jutv  Sf<  ntun  ut  thf  Board. 
IKK  Do<    02-2(.H()H  Filed  10-22-02;  8:4.'i  ami 
BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Establishment  of  the  Secretary's 
Advisory  Committee  on  Genetics, 
Health,  and  Society 

action:  Notice  of  establishment. 


SUMMARY:  I'lie  Secretary  of  the 
Department  of  He.dth  and  Human 
Services  (HHSj  has  determined  that  the 


establishment  of  the  Secretary's 
Advisor^'  Committee  on  Genetics, 
Health,  and  Society  is  necessary  and  in   * 
the  public  interest  in  connection  with 
the  duties  of  the  .Secretary.  HHS,  and 
that  such  duties  can  best  be  performed 
through  the  advice  and  counsel  of  such 
a  group. 

The  Secretary's  Advisory  Committee 
on  Genetics,  Health,  and  Society  is 
established  to;  (1)  Provide  a  forum  for 
expert  discussion  and  deliberation  and 
the  formulation  of  advice  and 
recommendations  on  the  range  of 
complex  and  sensitive  medical,  ethical, 
legal  and  social  issues  raised  by  new- 
technological  developments  in  human 
genetics;  (2)  assist  the  Department  of 
Health  and  Human  Services  and,  at  their 
request,  other  Federal  agencies  in 
exploring  issues  raised  bv  the 
development  and  application  of  genetic 
technologies;  and.  (3)  make 
recommendations  to  the  Secretary  of 
Health  and  Human  Ser\ices  concerning 
how  such  issues  should  be  addressed. 

The  function  of  the  committee  is  to 
explore,  analyze,  and  deliberate  on  the 
broad  range  of  human  health  and 
societal  issues  raised  by  the 
development  and  use.  as  well  as 
potential  misuse,  of  genetic  technologies 
and  make  recommendations  to  the 
Secretary  of  Health  and  Human  Services 
(Secretary),  and  other  entities  as 
appropriate.  The  scope  of  the 
Committee's  charge  includes  assessing 
how  genetic  technologies  are  being 
integrated  into  health  care  and  public 
health;  studving  the  clinical,  ethical, 
legal  and  Sf)cietal  implications  of  new 
medical  applications,  such  as 
preimplantation  genetic  diagnosis,  and 
emerging  technological  approaches  to 
clinical  testing,  identifying 
opportunities  and  gaps  in  research  and 
data  collection  efforts;  exploring  the  use 
of  genetics  in  bioterrorism;  examining 
current  patent  policy  and  licensing 
practices  for  their  impact  on  access  to 
genetic  tec:hnologies;  analyzing  uses  of 
genetic  information  in  education, 
emplovment.  insuranc:e.  including 
health,  disabilitv,  long-term  care,  and 
life,  and  law.  including  family, 
immigration,  and  forensics;  and  serving 
as  a  public  forum  for  discussion  of 
emerging  scientific,  ethical.  legal  and 
social  issues  raised  bv  genetic 
technologies. 

The  Committee  shall  consist  of  a  core 
of  13  members,  including  the  Chair. 
Members  and  the  Chair  shall  be  selected 
b\  the  .Secretarv .  or  designee,  from 
authorities  knowledgeable  about 
molecular  biology,  human  genetics, 
health  care,  public  health,  bioterrorism, 
ethit:s.  forensit.s.  law.  psychology,  social 
sciences,  education,  occupational 
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health,  insurance,  and  other  relevant 
Helds.  Of  the  appointed  "members,  at 
least  two  members  shall  be  specifically 
selected  for  their  knowledge  of 
consumer  issues  and  concerns  and  the 
view  and  perspectives  of  the  general 
public. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  die  Secretary's 
Advisory  Committee  on  Genetics, 
Health,  and  Society  charter  will  expire 
two  years  from  the  date  of 
establishment. 

Dated:  October  17.  2002. 
LaVerne  Stringfield, 

Director.  NIH  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  02-27030  Filed  10-22-02;  8:45  am) 

BILUNG  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Name:  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS), 
Subcommittee  on  Standards  and 

Security. 

Time  and  Date:  October  22,  2002;  9  a.m.- 
5  p.m.  October  23,  2002;  9  a.m.-l  p.m. 

Place:  Hubert  H.  Humphrey  Building. 
Room  705 A,  200  Independence  Avenue  SW.. 
Washington,  DC. 

Status:  Open. 

Purpose:  In  the  morning  session  on 
October  22,  the  Subcommittee  on  Standards 
and  Security  will  review  the  current  status  of 
implementation  of  the  Health  Insurance 
Portability  and  Accountability  Act  (HIFAA) 
and  will  discuss  best  practices  resulting  from 
that  implementation.  In  the  afternoon  the 
subcommittee  will  be  briefed  on  drug 
terminologies  from  the  Food  and  Drug 
Administration  (FDA)  and  will  discuss  and 
prepare  for  the  November  full  Committee 
meeting  relating  to  the  issues  of  ICD-10-CM 
and  ICD-10-PCS.  On  October  23  the 
subcommittee  will  review  a  summary  of  the 
testimony  from  the  expert  panel  in  medical 
terminology  heard  at  the  August  28-29 
subcommittee  meeting.  From  the  review  and 
discussion  the  subcommittee  intends  to 
define  the  scope  and  the  criteria  for 
recommendations  to  the  Department  on  the 
selection  of  Patient  Record  Medical 
Information  (PMRI)  terminologies  under 
HIPAA. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
Committee  members  may  be  obtained  from 
Karen  Trudel,  Senior  Technical  Advisor. 
Security  and  Standards  Group,  Centers  for 
Medicare  and  Medicaid  Services,  MD:  C5- 
24-04,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850,  telephone:  410-786-9937: 
or  Marjorie  S.  Greenberg,  Executive 
Secretary,  NCVHS,  National  Center  for 
Health  Statics,  Centers  for  Disease  Control 
and  Prevention,  Room  1100,  Presidential 


Building,  6525  Belcrest  Road.  Hyattsville, 
Maryland  20782.  telephone:  (301)  458^245. 
Information  also  is  available  on  the  NCVHS 
home  page  of  the  HHS  website:  bttp:// 
www.ncvbs.hhs.gov/  where  an  agenda  for  the 
meeting  will  be  posted  when  available. 

Dated:  October  15.  2002. 
James  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 

the  Assistant  Secrctar}- for  Planning  and 

Evaluation. 

IFR  Doc.  02-26882  Filed  10-22-02:  8:45  ami 

BILUNG  CODE  4SS1-0S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors 
Meeting,  National  institute  for 
Occupational  Safety  and  Health: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisor^'  Committee  Act 
(Pub.  L,  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting; 

Name:  Board  of  Scientific  Counselors. 
National  Institute  for  Occupational  Safety 
and  Health  (BSC,  NIO.SH). 

Time  and  Date:  9  a.m.— 3  p.m.,  November 
20,2002. 

P/ace;  Washington  Court  Hotel  on  Capitol 
Hill,  525  New  Jersey  .Avenue,  NW., 
Washington,  DC  20001,  telephone  202/628- 
2100,  fax  202/879-7938. 

Status:  Open  to  the  public,  limited  onlv  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:The  Secretary,  the  Assistant 
Secretary  for  Health,  and  by  delegation  the 
Director,  Centers  for  Disease  Control  and 
Prevention,  are  authorized  under  Sections 
301  and  308  of  the  Public  Health  Service  Act 
to  conduct  directly  or  by  grants  or  contracts, 
research,  experiments,  and  demonstrations 
relating  to  occupational  safety  and  health  and 
to  mine  health.  The  Board  of  Scientific 
Counselors  shall  provide  guidance  to  the 
Director,  National  Institute  for  Occupational 
Safety  and  Health  on  research  and 
preventions  programs.  Specifically,  the  Board 
shall  provide  guidance  on  the  Institute's 
research  activities  related  to  developing  and 
evaluating  hypotheses,  systematically 
documenting  findings  and  disseminating 
results.  The  Board  shall  evaluate  the  degree 
to  which  the  activities  of  the  National 
Institute  for  Occupational  Safety  and  Health: 
(1)  conform  to  appropriate  scientific 
standards,  (2)  address  current,  relevant 
needs,  and  (3)  produc:e  intended  results. 

Matters  to  be  Discussed:  .Agenda  items 
include  a  report  from  the  Director  of  NIOSH: 
Response  to  the  BSC  Report  on  NIOSH 
Beryllium  Re.search;  Discussion  of  Public: 
Health  Infrastructure  for  Occupational  Safety 
and  Health;  Update  on  Musculoskeletal 


Research;  Update  on  .ApproHches  to  Reducing 
Occupational  Health  Disl)i^riti^■s:  Closing 
Report. 

.Agenda  items  are  subjec  t  to  change  as 
priorities  dictate. 

Contact  Person  for  Man-  Information: 
Roger  Rosa.  Exec:u!ive  Secretarv .  BSC. 
NIOSH.  CDC.  200  Independence  Avenue. 
SW.,  Room  715H.  Washington,  DC  20201. 
telephone  (202)205-7856.  fax  (202)260-4464. 

The  Director.  Management  .Analysis  wnd 
Seryic:es  Office,  has  been  delegated  thu 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  nl  nit-ftings  and 
other  committee  management  activities  for 
both  the  Centers  lor  Disease  Control  and 
Prevention  and  the  .Agency  for  Toxic 
Substances  and  Disease  Registrv  . 

Dated:  October  17.  2002. 
)ohn  Burckhardt, 

Director.  .Maniigcnicnt  .-{nalysis  and  Senices 
Office.  Centers  tor  Disease  Control  and 
Prevention. 

IFR  Doc.  02-26910  Filed  10-22-02:  H:45  ami 
BILUNG  CODE  4163-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Alaska  State  Plan 
Amendment  01-009 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  October  24, 
2002,  at  10  a.m.,  Seattle  Regional  Office; 
2201  Sixth  Avenue;  Room  1206;  Seattle, 
Washington  98121.  to  reconsider  our 
decision  to  disapprove  Alaska  State 
Plan  Amendment  (SPA)  01-009. 
CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  November  7. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-Hayes,  Presiding 
Officer,  Centers  for  Medicare  & 
Medicaid  Services.  2520  Lord  Baltimore 
Drive,  Suite  L,  Baltimore,  Maryland 
21244-2670,  Telephone;  (410)  786- 
2055. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Alaska  State  Plan 
Amendment  (SPA)  01-009.  Alaska 
submitted  SPA  01-009  on  December  27, 
2001. 

The  issue  is  whether  the  State's 
proposed  rates  are  in  compliance  with 
the  provisions  of  section  1902(a)(30)(A) 
of  the  Social  Security  Act  (the  Act). 
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which  requires  that  payments  under  the 
plan  be  "consistent  with  efficiency, 
economv  and  quality  of  care  " 

The  proposed  SPA  would  ini  rease  the 
Medicaid  pavment  rate  fur  inpatient  and 
outpatient  ser\'ices  at  facilities  paid  as 
Indian  Health  Service  (IHS)  facilities 
(including  tribal  facilities  operated 
under  contracts  or  compacts  pursuant  to 
Public  Law  q.1-6:?H)  The  IHS  sets 
Metlicaid  billing  rates  for  inpatient  and 
outpatient  services  furnishi'd  b\  Alaska 
IHS  facilities,  which  are  announced  in 
thf  Federal  Register  Alaska  s  proposed 
rates  WMuhl  substantially  exceed  the 
IHS  published  ratt"..  and  Alaska 
provided  no  analvsis  of  why  it  would  be 
consistent  with  efficiency,  economv. 
and  quality  of  care  to  pay  rates  higher 
than  the  rate  authorized  by  IHS  Absent 
an\  such  analysis,  the  CiMS  founil  that 
the  proposed  rates  were  not  consistent 
with  efficiency,  economy,  and  tpiality  of 
care  as  required  undt'r  section 
1902(a)(30)(A)  of  the  Act.  Therefore, 
based  on  the  reasoning  set  forth  abt)ye, 
and  after  consultation  with  the 
Secretary  as  requin-d  lunlfr  42  (IFK 
430, 15(c)(2),  ('MS  disapproved  Alaska 
SPA  m-009. 

Section  1116  of  the  A(  t  and  42  CFK. 
part  430,  establish  Department 
procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
state  plan  or  plan  amendment  The  CMS 
is  required  to  publish  a  copy  of  the 
notice  to  a  state  Medicaid  agency  that 
informs  the  agency  of  the  time  and  place 
of  the  hearing  and  the  issut^s  to  be 
considered  If  we  subsequently  ni)tif\ 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordanc:e  with  the 
requirements  contained  at  42  C'FR 
430  76(hl(2),  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  i:uriae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  coiit.iined  at  42  CFR 
430.76(c),  If  the  hearing  is  later 
resfiheduled.  the  presiding  officer  will 
notify  all  participants. 

The  notice  to  Alaska  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  SPA  reads  as  follows: 

Mr.  Kobert  Labbe, 

Diref.tor.  Division  of  Medical  Assistance, 

IJcpartnit'iit  of  Health  aiui  Soi  iai  Services. 

V  ()  Box  1  lOhOI.  luneau.  .AK  <W81  l-0»i01. 

iJerir  Mr   Labtje:  I  nm  responding  (o  your 
ret]uest  for  re(  onsideration  of  the  decision  lo 
disapprove  Alaska  Stale  Plan  Amendment 


(SPA)  01-OOfl.  Alaska  submilte<l  Si'A  ()1-()0<I 
on  Dec  ember  27.  2(HJ1,  This  SPA  would 
increase  ihf  Mi^dicaid  pavmt?nl  ralf  for 
inpatient  and  oiiljjHhcnl  sHcvices  ,il  fai  ilitics 
paid  as  Indian  Health  Servii:e  (IHS)  im  ilities 
(including  tribal  facilities  operated  under 
I  ontrac  ts  or  i  onip,i(  ts  pursuant  to  Public  L.iw 
H3->i:l8).  The  IH.S  s.?l>  Mcdic.iici  billing  rales 
for  inpatient  and  outpatient  services 
furnished  bv  Alask.i  IH.'s  fnc  ilities,  which  are 
announced  in  the  Federal  Register.  .Maska's 
proposed  rales  wciuliJ  sufistdiilhillv  exceed 
the  IHS  published  rates,  duii  .Mnska  proviiifd 
no  analysis  of  whv  il  would  be  consistent 
with  efficiencA'.  economy,  and  qiialilv  of  care 
to  pay  rales  higher  than  the  rale  authorized 
b\  IHS   Absent  an\  such  analysis.  CIMS 
found  that  the  prcjposed  rates  were  not 
consistent  with  efficiency,  economy,  and 
c]ualitv  of  rare  as  required  under  sec:tion 
U>02|a)(:<0)(A)  of  the  MA.  Therefore.  Iwsed  on 
tlie  reHsoning  set  forth  above,  and  ,ifter 
c onsullHlion  with  the  Secretary  as  required 
under  42  Cf-K  4;h0.15(c)(2),  CMS  disapproved 
.\l.iska  SP.-\  01 -()()<) 

I  am  schedubng  rf  hearing  on  vour  request 
lor  rec:onsidej'ation  to  be  held  M  1(1:00  a.m.. 
October  24,  2002,  Seattle  Regional  Office: 
2201  Sixth  Avenue;  Room  1206:  .Sc^attle, 
Washington  <1H121,  to  reconsider  our 
dec  isioii  to  disapprove  Alaska  SP.\  01-4KU( 

If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  that  is  mutually 
agreeable  lo  the  parties.  The  hearing  will  be 
governed  bv  the  procedures  prescribed  at  42 
OR.  part  4;iO. 

I  am  designating  Ms.  Kathleen  .Sc.ully- 
H,ivi:s  as  the  pntsiding  officer  If  these: 
arrangcrmttnts  present  anv  problems,  please 
c:ontact  the  presiding  officer   In  order  lo 
facilitate  any  coiiiiiiuiiication  whic  h  mav  be 
nee  essarv  between  the;  parties  to  the  hearing, 
please  notifv  the  presiding  offic  er  to  indicate 
ac.c  eplabilit\  of  the  hearing  d.ile  that  has 
been  sc  heduled  and  provide  names  of  the 
individuals  who  will  represent  the  .Slate  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  786-20.55. 

Sinc:urely, 
Thomas  ,\.  Scully. 

.Vulhority:  Section  1116  of  the  Social 
.Sec  urity  Act  (42  U.S.C.  1316);  42  CFR  430.18) 

((iatalog  of  Federal  Domestic  /Nssistance 
Program  No.  13.714.  Medicaid  Assistance 
I'rogram) 

Dated:  Octobei   1  1    J(M12. 
rhomas  A.  Stully. 

Ailministnitor.  Cenlfn  for  Medicare  fr 
Mfdiraid  Sfrvirps 

IFR  Doc    02-26904  hiled  10-22-02;  8:4.t  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Virginia  State  Plan 
Amendment  01-14 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  hearing. 


SUMMARY:  This  notice  announces  an 
administrative  hearing  to  be  held  on 
December  11.  2002.  10  a.m..  Suite  216, 
The  Public  Ledger  Building.  150  S. 
Independence  Mall  West;  Philadelphia, 
Pennsylvania  19106,  to  reconsider  our 
decision  to  disapprove  Virginia  State 
Plan  Amendment  01-14. 
CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  November  7. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-Hayes.  Presiding 
Officer,  CMS,  2520  Lord  Baltimore 
Drive.  .Suite  L.  Baltimore,  Maryland 
21244-2670,  Telephone:  (410)"  786- 
2055. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Virginia  State  Plan 
Amendment  (SPA)  01-14.  Virginia 
submitted  SPA  01-14  on  December  14, 
2001.  The  amendment  would  revise  the 
State's  pavment  methodology  to  provide 
for  supplemental  payments  for  inpatient 
and  outpatient  services  furnished  by 
non-state  government  owned  or 
operated  facilities. 

The  issue  is  whether  this  SPA  sets  out 
a  definite  payment  methodology  for 
supplemental  payments  for  inpatient 
and  outpatient  .services  furnished  by 
non-state  government  owned  or 
operated  facilities  in  compliance  with 
the  requirements  of  the  Centers  for 
Medicare  &  Medicaid  Services'  (CMS) 
rc?gulations  at  42  CFR  430.10  and 
447.252(b).  First,  the  methodology  set 
out  in  the  proposed  plan  amendment  is 
contingent  on  unexplained  factors 
including  size  criteria  and  Medicaid 
participation  criteria  that  are  not 
described,  and  the  hospital's  acceptance 
of  an  intergovernmental  transfer 
agreement  that  is  not  described.  As  a 
result,  the  proposed  State  plan 
amendment  does  not 
"comprehensively"  describe  the  State 
Medicaid  program,  and  does  not  contain 
"all  information  necessary  for  CMS  to 
determine  whether  the  plan  can  be 
approved  to  serve  as  a  basis  for  Federal 
financial  participation  '  consistent  with 
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these  regulatory  requirements.  Second, 
the  State  was  on  notice  that  CMS  would 
review  this  proposed  state  plan 
amenchnent  with  heightened  scrutiny 
because  of  CMS"  concern  that  the 
payment  level  was  not  consistent  with 
efficiency,  economy,  and  quality  of  care. 
During  a  portion  of  the  period  covered 
by  this  amendment,  the  methodology 
would  result  in  total  aggregate  payments 
at  the  level  of  150  percent  of  the  amount 
that  would  be  paid  for  the  services 
under  Medicare  payment  principles.  In 
a  State  Medicaid  Director's  letter  dated 
November  23,  2002,  CMS  informed 
states  of  the  intention  not  to  approve 
amendments  submitted  after  the 
November  23,  2001,  issuance  of  a  notice 
of  proposed  rulemaking  that  would 
lower  the  permissible  aggregate 
payment  level  from  150  percent  to  100 
percent  of  the  amount  that  would  be 
paid  for  the  services  under  Medicare 
payment  principles. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR,  part  430 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
state  plan  or  plan  amendment.  The  CMS 
is  required  to  publish  a  copy  of  the 
notice  to  a  state  Mediceiid  agency  that 
informs  the  agency  of  the  time  and  place 
of  the  hearing  and  the  issues  to  be 
considered.  If  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants.  Therefore,  based 
on  the  reasoning  set  forth  above,  and 
after  consultation  with  the  Secretary  as 
required  under  42  CFR  430.15(c)(2), 
CMS  disapproved  Virginia  SPA  01-14. 

The  notice  to  Virginia  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  SPA  reads  as  follows: 

Mr.  Patrick  W.  Finnerty, 

Director.  Department  of  Medical  Assistance 

Services.  600  E.  Broad  Street.  Suite  1300. 

Richmond.  V A  23119. 
Dear  Mr.  Finnerty:  1  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Virginia  State  Plan  Amendment 
(SPA)  01-14.  Virginia  submitted  SPA  01-14 
on  December  14,  2001.  The  amendment 


would  revise  the  State's  payment 
methodology  to  provide  for  supplemental 
payments  for  inpatient  and  outpatient 
services  furnished  by  non-state  government 
owned  or  operated  facilities. 

The  issue  is  whether  this  SPA  sets  out  a 
definite  payment  methodology  for 
supplemental  payments  for  inpatient  and 
outpatient  services  furnished  by  non-state 
government  owned  or  operated  facilities  in 
compliance  with  the  requirements  of  the 
Centers  for  Medicare  &  Medicaid  Services' 
(CMS)  regulations  at  42  CFR  430.10  and 
447.252(b).  First,  the  methodology  set  out  in 
the  proposed  plan  amendment  is  contingent 
on  unexplained  factors  including  size  criteria 
and  Medicaid  participation  criteria  that  are 
not  described,  and  the  hospitals  acceptance 
of  an  intergovernmental  transfer  agreement 
that  is  not  described.  As  a  result,  the 
proposed  state  plan  amendment  does  not 
"comprehensively"  describe  the  state 
Medicaid  program,  and  does  not  contain  'all 
information  necessary  for  CMS  to  determine 
whether  the  plan  can  be  approved  to  serve 
as  a  basis  for  Federal  financial  participation" 
consistent  with  these  regulatory 
requirements.  Second,  the  State  was  on 
notice  that  CMS  would  review  this  proposed 
state  plan  amendment  with  heightened 
scrutiny  because  of  CMS"  concern  that  the 
payment  level  was  not  consistent  with 
efficiency,  economy,  and  quality  of  care. 
During  a  portion  of  the  period  covered  by 
this  amendment,  the  methodology  would 
result  in  total  aggregate  payments  at  the  level 
of  150  percent  of  the  amount  that  would  be 
paid  for  the  services  under  Medicare 
payment  principles.  In  a  State  Medicaid 
Director's  letter  dated  November  23,  2002. 
CMS  informed  states  of  the  intention  not  to 
approve  amendments  submitted  after  the 
November  23,  2001,  issuance  of  a  notice  of 
proposed  rulemaking  that  would  lower  the 
permissible  aggregate  payment  level  from  150 
percent  to  100  percent  of  the  amount  that 
would  be  paid  for  the  services  under 
Medicare  payment  principles. 

Based  on  the  reasoning  set  forth  above,  and 
after  consultation  with  the  Secretary  as 
required  under  42  CFR  430, 15(c)(2),  CMS 
disapproved  Virginia  SPA  01-14. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  December 
11,  2002,  at  10  a.m..  Suite  216,  The  Public 
Ledger  Building,  150  S,  Independence  Mall 
West:  Philadelphia,  Pennsylvania  19106  to 
reconsider  our  decision  to  disapprove 
Virginia  SPA  01-14. 

If  this  date  is  not  acceptable,  we  would  be 
glad  to  set  another  date  thai  is  mutually 
agreeable  to  the  parties.  The  hearing  will  be 
governed  by  the  procedures  prescribed  at  42 
CFR,  part  430. 

1  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication  which  may  be 
necessary  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indic;ate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  nan;es  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  786-2055. 


Sincerely, 
Thomas  A.  Scully. 

Authoritv:  Section  1 1 16  of  the  Social 
Security  .^ct  (42  U.S.C.  .sec:tion  1316).  142 
CFR  Section  430.18)    . 

(Catalog  of  Federal  Domestic  Assistanc:e 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated;  October  11.  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  B- 
Medicaid  Services. 
IFR  Doc.  02-26905  Filed  10-22-02;  8:45  ara) 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  South  Carolina  State 
Plan  Amendment  01-14<A) 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  to  be  held  on 
December  2,  2002,  at  10  a.m.,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW., 
Suite  4T20,  Executive  Conference 
Room,  Atlanta,  Georgia  30303-8909.  to 
reconsider  our  decision  to  disapprove 
South  Carolina  State  Plan  Amendment 
01-14  (A). 

CLOSING  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  November  7. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scully-Haves,  Presiding 
Officer,  CMS,  2520  Lord  Baltimore 
Drive,  Suite  L,  Baltimore,  Maryland 
21244-2670,  Telephone:  (410)  786- 
2055. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  South  Carolina  State  Plan 
Amendment  (SPA)  01-14(A).  South 
Carolina  submitted  SPA  01-014(A)  on 
December  21,  2001.  In  this  amendment. 
South  Carolina  proposed  to  revise  the 
methodology  for  calculating 
supplemental  payments  for  inpatient 
and  outpatient  services  furnished  by 
non-state  government  owned  or 
operated  facilities. 

The  issue  is  whether  the  State's 
proposed  revised  methodology  for 
calculating  supplemental  payments  for 
inpatient  and  outpatient  services 
furnished  by  non-state  government 
owned  or  operated  facilities  was 
consistent  with  the  requirements  of 


65130 


Federal  Register/ Vol.  67.  No.  205 /Wednesday.  October  23,  2002 /Notices 


section  1902(a)(.30)(A)  of  the  Social 
Security  Act  (the  Act),  as  implemented 
bv  the  Centers  for  Medicare  S;  Medicaid 
Services'  (CMS)  regulations  at  AI  C.FR 
447.272  and  447.321   The  proposed 
methodology  would  increase 
supplemental  payments  to  non-state 
government  owned  or  operated  facilities 
to  result  in  aggregate  payments  based  on 
150  percent  of  the  estimated  amount 
that  would  be  paid  for  the  same  services 
under  Medicare  payment  principles  In 
accordance  with  the  regulations  at  42 
CFR  447  272  and  447  321,  as  amended 
on  lanuarv  18,  2002,  effective  Mav  14. 
2002,  aggregate  payments  to  non -^tate 
government  owned  or  operated 
hospitals  mav  not  exceed  100  percent  of 
the  reasonable  estimate  of  the  amount 
that  would  be  paid  for  the  same  services 
under  Medicare  payment  prini:iples. 
Because  the  proposed  payment 
methodology  would  provide  for 
payments  above  the  permissible  level 
after  that  date.  CMS  concluded  that  the 
proposed  methodologies  are  not  in 
compliance  with  applic  able  regulations 
and  the  SPA  could  nut  bf  .tpfimved 
Therefore,  based  on  the  reasoning  set 
forth  above,  and  after  r:onsultation  with 
the  Secretary  as  required  under  42  (iFR 
430.15(c)(2l!  CMS  disapproved  South 
Carolina  SPA  01-14(A). 

Section  11 1ft  of  the  Act  and  42  C:F-'R. 
part  4.^0  »'stribliNh  ncprirtmenf 
pnxedureh  that  provide  .iii 
adininistrdtivf  hearing  for 
rt'( Dnvidcration  of  a  disapprov.il  of  a 
-.tate  plan  "r  plan  aniendinent-  The  f!MS 
is  required  to  publish  a  copv  of  the 
notice  tti  a  statf;  Medicaid  agenc  \  that 
informs  the  agency  of  the  time  ,uid  pl.n  e 
of  »he  bearirii;  and  the  issues  tfi  be 
considered   if  we  subsequently  notify 
the  agency  of  additional  issues  that  will 
be  considered  at  the  hearing,  we  will 
also  publish  that  notice 

Any  iiidix  idual  or  group  that  wants  to 
partic  i[).itf  m  the  hearing  as  a  party 
must  petitmn  the  presiding  officer 
within  15  d.i\  s  .ifttT  publicatiun  nf  this 
notice,  in  accordance  with  the 
r^Hjuirements  contained  at  42  CFR 
4  U)  7ft(b){2),  Any  interested  person  or 
•  ir'4anization  that  wants  to  participate  as 
iinicus  curiae  must  petitinn  the 
pri'sidiiit;  ()ffit:nr  before  the  he.iring 
hi'uiiis  111  dtxordance  with  the 
rt'i]uirf'ni>'iits  i  (mtaineii  dt  42  CFR 
4, id  7hM  I    It  tht'  luviriiig  is  later 
res(  lifiiul.Hl   \h>'  presiding  officer  will 
iintif\  all  pdrtHipants. 

Th>'  notice  to  South  Camlina 
diiiiDuncinii  an  ddministrative  hearing  to 
reconsider  the  disapproval  ot  its  SPA 
reads  as  follows: 

Mr  William  Prince.  Medic  ai<l  DircM  tor.  South 
Carolina  Department  of  Health  and  Human 


Services,  P.O.  Box  8206.  Columbia.  SC 

29202-8206. 

DtMr  Mr  F'rinc c:  I  am  responding  to  your 
rf«|Ufsl  for  rHc.onsicJHration  of  the  decision  to 
liisapproM'  South  Cdrohna  Stale  Pldii 
.Xmendnu'tit  (SP.M  l)l-14l.-M,  .South  CaroUna 
suhmilted  Sl'.\  01-14(,-\)  on  DtMeiniier  21. 
2001.  In  this  dmeiidnient.  South  (laroiind 
proposed  to  revise  the  methodology  for 
call  iiidting  suppitrmenlal  payments  for 
inpdlit'iil  and  (jutpatienl  services  turnished 
b\  ncm-slate  govfrniin-nl  owned  or  uperdled 
fdc  ilities. 

The  issue  i^  'a  lii'ihiT  the  State's  proposed 
revised  melhiMJolnuv  lor  laii  ulating 
suppltnnenldl  p.iMiUMits  tor  inpdticnt  .ind 
oulpaticnl  st-rv  i(  cs  turnished  hv  non-state 
i;oM'rnmtMiI  owntMi  or  (([lerdted  tai  ilities  was 
(  onsisii'iii  with  thi'  ri'ijuirHments  of  sec  lion 
IM02(d)(,l())(.-\)  of  thf  So(  idl  Set  iirity  MA  (the 
Act),  as  implemented  by  the  ("enters  for 
Medi(  .ire  .>i  Medu  did  Services  (CMS) 
reguldtioiis  ,(l  4^  CFK  447.272  and  447,:i21, 
The  (iroposed  methodolngv  would  inc Tease 
Mipplementdl  pdMUents  to  non-sldle 
j{overnmenl  owned  or  operdled  t,i(  ilities  to 
result  in  aggregatt?  pdvmenis  b.ised  on  l.'iO 
percent  ol  the  estimated  amount  lluil  would 
be  paid  lor  the  same  seryic:es  under  Medic;are 
pd\ merit  princ  i()les.  in  accordance;  with  the 
regulations  .it  42  CI-'K  447  272  and  447.:i21. 
.IS  dmeiideti  on  jiUludrv   IH,  2002,  efte(  live 
VI, i\   14,  2002,  dg>;regdte  pdsments  to  mm- 
stdte  govenimenl  owned  or  operdled 
hospitals  may  not  exceed  100  |ien  eiit  ol  the 
reasonable  estimate  of  the  amount  thdl  would 
be  paid  for  the  sdine  servic  es  under  Medu  are 
pavmeiit  princ  iples.  Bei  aiise  the  proposed 
pdvmeiit  methodolog\  woidd  (irovide  for 
payments  above  the  permissible  level  after 
that  date.  CMS  concluded  that  the  proposed 
methodologies  are  not  in  c:ompliance  with 
dpplicdble  regulations  and  the  .SP.X  i  ould  not 
be  approved   Based  on  the  reasoning  set  forth 
above,  and  dfler  consultation  with  the 
Secretarv  ds  required  under  42  CFK 
430  l.i(c:)(2).  CMS  disapproved  South 
Carolina  SPA  01-14IA). 

i  dm  scheduling  a  hearing  on  your  request 
tor  reconsideration  to  l)e  held  on  Dec:ember 
2.  2002.  at  10  a.m..  .Mlantd  Federdl  Clenter, 
61  Forsyth  Street.  SVV..  Suite  4T20.  Lxecutive 
Conference  Room,  .^llanla.  Ceorgid  .30.303- 
8909.  lo  recionsider  our  decision  to 
disapprove  South  Carolina  SPA  01-14(A), 

If  this  date  is  not  acceptable,  we  would  be 
glad  lo  set  another  date  that  is  mutually 
di;rec?able  to  the  parties.  The  hearing  will  be 
governed  b\  the  procedures  prescribed  at  42 
C:FK.  part  4:U). 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  ds  the  presiding  officer.  If  these 
arrdngements  present  an\  problems,  please 
contact  the  presiding  officer.  In  order  to 
facilitate  any  communication  whii  ii  nun  be 
nec:essary  between  the  pdrties  to  the  hedring. 
please  notify  the  presiding  officer  to  indicdte 
acceptability  of  the  hearing  date  that  has 
been  sc;hediiled  diid  provide  names  of  the 
individuals  who  will  represent  the  .Stnte  at 
the  hearing    I'lie  presiding  olfii  er  iti,i\  be 
reached  dt  (410)  7H(>-20,5.i. 
Sinc:erely. 
Thomas  A.  Scully. 


Authority:  Section  1116  of  the  Social 
Security  Ac:t  (42  I'.S.C.  sec:tion  1316);  (42 
CFR4.i0.18) 

((Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated;  October  11.  2002. 
Thomas  A.  Scully. 

Administrator.  CAHitfrs  for  Medicare  &■ 
Medicaid  Servire.s. 

IFR  Dcx:.  02-26906  Filed  10-22-02;  8:4.5  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocketNo.02^M)012] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Postmarketing  Adverse 
Drug  Experience  Reporting 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Postmarketing  Adverse  Drug 
E.xperience  Reporting"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

FOR  FURTHER  INFORMATION  CONTACT: 

Karon  L.  Nelson.  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-H27-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  |uly  22.  2002  (67  FR 
47H21).  the  agency  annnunc;ed  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C;.  3507.  An 
agencN'  may  not  c:onduct  or  sponsor,  and 
a  person  is  not  recpiired  to  respond  to. 
a  collec;tion  of  information  unless  it 
displays  a  c:urrently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0230.  The 
approval  expires  on  September  30. 
2005.  A  copy  of  the  supporting 
statement  for  this  information  c:()llection 
is  available  on  the  Internet  at  http:// 
vvww.fda.gov/ohrms/dockots. 

n.ited-  0(  tober  K"),  2002. 
Margaret  M.  Dotzel, 

Associotr  (^(iiumif<sinnfr  forPolicv. 

|FR  Doc  ,  l)2-2t>H7.'i  Filed  10-22-02;  8:4,')  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  U.S.C. 
as  amended  by  the  Paperwork 
Reduction  Act  of  1995.  Pub.  L.  104-13), 
the  Health  Resources  and  Services 
Adininistration  (HRSA)  publishes 
periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995.  To  request  more  information  on 
the  proposed  project  or  to  obtain  a  copy 
of  the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 


the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Progress  Reports  for 
Continuation  Training  Grants  (OMB 
No.  0915-0061) — Extension 

The  HRSA  Progress  Reports  for 
Continuation  Training  Grants  are  used 
for  the  preparation  and  submission  of 
continuation  applications  for  titles  VII 
and  VIII  health  professions  and  nursing 
education  and  training  programs.  The 
Uniform  Progress  Report  measures 
grantee  success  in  meeting  (1)  the 
objectives  of  the  grant  project  and  (2) 
the  cross-cutting  outcomes  developed 
for  the  Bureau's  education  and  training 
programs.  Part  I  of  the  progress  report  is 
designed  to  collect  information  to 
determine  whether  sufficient  progress 
has  been  made  on  the  approved  project 
objectives,  as  grantees  must  demonstrate 
satisfactory  progress  to  warrant 
continuation  of  funding.  Part  II  collects 
information  on  activities  specific  to  a 
given  program  and  Part  III, 
Comprehensive  Performance 


Management  System,  collects  data  on 
overall  project  performance  related  to 
the  Bureau  of  Health  Profession's 
strategic  goals,  objectives,  outcomes  and 
indicators.  Progress  will  be  measured 
based  on  the  objectives  of  the  grant 
project  and  outcome  measures  and 
indicators  developed  by  the  Bureau  to 
meet  requirements  of  the  CTOvernment 
Performance  and  Results  Act  (GPR.^) 

To  respond  to  the  requirements  of 
GPRA.  the  Bureau  developed  goals, 
outcomes  and  indicators  that  provide  a 
framework  for  collection  of  outcome 
data  for  its  Title  VTI  and  VIII  programs. 
An  outcome  based  performance  system 
is  critical  for  measuring  whether 
program  support  is  meeting  national 
health  workforce  objectives.  At  the  core 
of  the  performance  measurement  system 
are  found  cross-cutting  goals  with 
respect  to  workforce  quality,  supply, 
diversity  and  distribution  of  the  health 
professions  workforce.  A  demonstration 
project  to  assess  availability  of  the  data 
needed  to  support  the  indicators  was 
conducted,  and  data  from  this  project 
are  currently  being  analyzed. 

The  grantees  were  able  to  obtain,  and 
submit  progress  reports  electronically 
for  fiscal  year  2001. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Type  of  respondent 


Number  of 
respondents 


Responses 
per  respond- 
ent 


Total  re- 
sponses 


Hours 
per  responses 


Total  burden 
tiours 


Healtfi  Care  Professionals 


1,550 


1 


1,550 


20 


31  000 


Send  conunents  to  Susan  G.  Queen, 
Ph.D..  HRSA  Reports  Clearance  Officer. 
Room  llA-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  October  17.  2002. 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc,  02-26914  Filed  10-22-02;  8:45  ami 

BILUNG  CODE  4165-tS-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on  Infant 
Mortality;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  notice  is  hereby  given 
of  the  following  advisory  committee 


meeting.  The  meeting  is  open  to  the 
public. 

Same:  Advisory  Committee  on  Infant 
Mortality  (ACIM)! 

Date  and  Time:  November  20.  2002;  9 
a.m.-5  p.m..  November  21.  2002;  8:30  a.m.- 
3  p.m. 

Place:  The  Hyatt  Regency  Cr>'stal  City 
Hotel.  2799  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202,  (703)  418-1234. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  ol 
Health  and  Human  Servic:es  on  the  following; 
Department  programs  whic;h  are  directed  at 
reducing  infant  mortality  and  improving  the 
health  status  of  pregnant  women  and  infants; 
factors  affecting  the  continuum  of  care  with 
respect  to  maternal  and  child  health  care, 
including  outc:omes  following  childbirth; 
fac:tors  determining  the  length  of  hospital 
stay  following  childbirth;  strategies  to 
coordinate  the  variety  of  Federal.  State,  and 
loc;al  and  private  programs  and  efforts  that 
are  designed  to  deal  with  the  health  and 
social  problems  impacting  on  infant 
mortality;  and  the  implementation  of  the 
Healthy  Start  initiative  and  infant  mortality 
ob)ectives  from  Healthy  People  2010. 

/tgenc^cj,- Topics  that  will  be  discussed 
include  the  following:  Early  Postpartum 


Discharge:  Low-Birth  Weight:  Disparities  in 
Infant  Mortality;  and  the  Healthv  .Start 
Program.  .Agenda  items  are  subjec  I  to  change 
as  priorities  are  further  determined. 

For  Further  Inturmatiun  Conluct:  Anyone 
requiring  information  regarding  the 
Committee  should  contact  Peter  C.  van  lJ\c.k. 
M.D..  M.P.H..  E.xecutive  Secretary.  .^CI.M. 
Health  Resources  and  Ser\  ic  es 
.administration  (HKS.M.  Parklawn  Building. 
Room  18-05.  ,=iW)0  Fishers  Lane.  Roc  kvdle, 
MD  208,57,  Telephone  (301)  443-2170. 

Individuals  who  are  interested  in  attending 
any  portion  of  the  meeting  or  who  tiaye 
questions  regarding  the  meeting  ^hould 
c  ontaci  .'\nn  M.  Koont/,  C:.N.M..  Dr  F.H.. 
HRS.^y.  Maternal  and  Child  Health  Bureau. 
Telephone  (:tOl)  443-fi:J27 

Dated:  October  17   2002. 
Jane  M.  Harrison, 

Director.  Di\  i.^ion  ot  Policy  Review  and 

Coordination. 

[VR  Doc.  02-2fi915  Filed  10-22-02:  8:45  am] 

BILUNG  CODE  4165-1 5-P 


65132 


Federal  Register/ Vol.  67,  No.  205/ Wednesday,  October  23.  2002 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Advisory  Council  on  Nurse 
Education  and  Practice;  Notice  of 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Puh.  L.  92-4()3).  notice  is  herehy  given 
of  the  folh)uing  advisory  committee 
meeting.  The  meeting  is  open  to  the 
public. 

.\'ame:  National  Advisory  Council  on 
Nurse  Ediiration  and  Practice. 

Datf  and  Timt-:  November  7.  20U2,  HM 
a..m.-.T  p  m.,  November  8.  2002,  H:  U)  a.m.- 
\  p.m. 

Place  Thf.  Hotel  Washington. 
Pt-nnsvlvaiiia  .Avcinif!.  N\V  at  15th  St., 
Washington.  LM;  20004. 

Agenda:  Agencv.  Bureau  and  Division 
administrative  updates.  Overview  of  the 
Nurse  Rfinvestment  .Ad.  Pub.  L,  107-205; 
stafflegisialJM'  workgroup  reports:  and 
Council  workgroup  .sessions  with  discussion 
and  recommendations  for  implementation  of 
legislation   Presentations  and  discussion  of 
bioterrorism  workforce  issues  with  focus  on 
nursing.  Reports  of  the  Institute  of  Medii  ine 
Health  Professions  Summit  meeting  with 
discussion  regarding  future  interdisciplinary- 
activities  and  report  of  the  Development  of  a 
Funding  Methodologv  for  the  Alloc  ation  of 
Title  VIII  Funds:  Phase  II. 

Fur  Further  Information  Contact:  Any  one 
mterested  in  obtaining  a  roster  of  members, 
minutes  of  the  meeting,  or  other  relevant 
mformation  should  write  or  conlat  t  Ms. 
Elaine  G.  Cohen,  Exe<:utive  Secretary, 
National  .Advisorv  Counc  il  on  Nurse 
Edu(  ation  and  Practice,  Parklawn  Building, 
Room  9- .35,  .ifiOO  Fishers  Lam-,  Ri><  kville, 
Maryland  208.57.  telephone  (301)  443-1405. 

Dated   October  17.2002. 
lane  .Vt.  Harrison, 

Director.  Division  of  Policy  Review  and 
Coordination. 
IFR  Doc.  02-26916  Filed  10-22-02;  8:45  ami 

BILLING  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health/National 
Institute  of  Environmental  Health 
Sciences 

Proposed  Collection;  Comment 
Request;  Organochlorine  Exposure  in 
Relation  to  Timing  of  Natural 
Menopause 

summary:  In  compliance  with  the 
requirement  of  Section  ;3506(c)(2){A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  appro\ai 

Proposed  Collection 

T/^yp Organochlorine  Exposure  in 
Relation  to  Timing  of  Natural 
Menopause.  Type  of  Information 
Colhction  [iftjUfst:  New.  Need  and  Use 
of  Infonnatiun  (Collection:  Smoking  has 
been  shown  in  many  studies  to  be 
associatt^d  with  a  1-2  year  decrease  in 
age  at  natural  menopause.  However, 
relativelv  little  is  known  about  the  effect 
of  other  potential  toxicants,  including 
organocfilorines  such  as  polvchlorinated 
biphenyls  (PCBs)  and  1,1  dichloro-  2,2- 
his(p-(  hlorophenyl)  ethylene  (p,p'-DDE 
ini)K)   We  will  assess  timing  of 
menopause  among  women  who 
previouslv  participated  in  the  North 
Carolina  Infant  Feeding  Study.  PCB  and 
DDE  levels  were  analyzed  in  blood  and 
brea.'.t  milk  sampl(!S  around  delivery 
and  after  pregnancy.  The  median  age  of 
the  women  as  of  March.  2002.  is  50 
vears.  Data  will  be  collected  in  a 
telephone  interview  focusing  on 
reproductive  and  menstrual  history  with 
ailditional  information  samples  in  order 
to  classify  menopausal  status  of  women 
who  had  undergone  hysterectomy  with 
retention  of  at  least  one  ovary,  women 
who  are  currently  using  hormone 
replacement  therapy  whose  use  began 


while  still  having  periods,  and  women 
who  report  very  short,  very  long,  or 
irregular  menstrual  cycle  lengths  during 
the  past  12  months.  PCB  and  DDE  levels 
will  also  be  determined  in  these 
samples,  allowing  us  to  assess  the 
correlation  between  current  and 
baseline  (1978-1982)  PCB  and  DDE 
measures.  The  purpose  of  this  study  is 
to  assess  the  association  between  the 
baseline  organochlorine  measurements 
and  timing  of  natural  menopause.  A 
secondary  aim  will  be  to  conduct 
exploratory  analyses  of  the  association 
between  specific  factors  (e.g.,  pregnancy 
history,  weight  change)  and  rate  of 
change  in  collected  and  demographic, 
social  and  behavioral  factors  that  could 
affect  timing  of  menopause. 
Approximately  50%  of  participants 
based  on  sampling  strata  that  involve 
criteria  relating  to  age  and  menopausal 
status  will  also  have  a  blood  sample 
collection.  Follicle  stimulating  hormone 
and  luteinizing  hormone  will  be 
measured  in  these  organochlorine 
levels.  Frequency  of  Response:  On 
occasion  (one  half-hour  long  telephone 
interview  and  ten  minutes  for  biological 
specimens  collection  for  half  of  the 
study  population).  Affected  Public: 
Individuals.  Type  of  Respondents:  Wle 
will  enroll  women  who  participated  in 
the  North  Carolina  Infant  Feeding 
Study.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  857.  Estimated  Number  of 
Responses  per  Respondent:  See  table 
below.  Average  Burden  Hours  Per 
Response:  0.5  for  the  telephone 
interview  and  0.334  for  the  blood 
collection:  and  Estimated  Total  Burden 
Hours  Requested:  571.45.  The  average 
annual  burden  hours  requested  is  428.5 
for  the  telephone  interview  and  142.95 
for  the  blood  collection.  The  annualized 
cost  to  respcmdents  is  estimated  at  SlO 
(assuming  S20  hourly  wage  x  0.50 
hours)  for  the  interview  and  S6.658 
(assuming  a  $20  hourly  wage  x  0.334 
hours)  for  blood  collection.  There  are  no 
Capital  (;osts  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 


Type  ot  respondents 


Estimated 
number  of  re- 
spondents 


Estimated 
number  of  re- 
sponses per 

respondent 


Average  burden 
hours  per 
response 


Estimated  total 

burden  hours 

requested 


Telephone  Interview  (CAT!) 
Biological  Collections   


Total 


857 
•428 


1.285 


.5 
.334 


428.5 
142.95 


571  45 


'  Expect  approximately  50%  of  ttie  (n=857)  parlicipants  to  complete  the  blood  draw. 
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Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of 
collection  of  information  on  whose  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Dr.  Glinda  Cooper, 
Epidemiology  Branch,  NIEHS,  Building 
101,  AE-05,  P.O.  Box  12233,  Research 
Triangle  Park,  NC  27709  or  call  non-toll- 
free  number  (929)  541-0799  or  E-mail 
your  request,  including  your  address  to: 
cooperl  @niehs.nih  .gov. 

Comments  Due  Date:  Comments 
regarding  this  information  are  best 
assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  October  12.  2002. 
Francine  Little, 

SIEHS.  Associate  Director  for  Management. 
[PR  Doc.  02-27029  Filed  10-22-02;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request,  National  Kidney 
Disease  Education  Program  Evaluation 
Survey 

SUMMARY:  Under  the  provisions  of 
section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register.  August  5,  2002  (67  FR  50678- 
50679),  and  allowed  60-days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection: 

Title:  National  Kidney  Disease 
Education  Program  Evaluation  Survey. 
Type  of  Information  Collection  Request: 
New.  Need  and  Use  of  Information 
Collection:  NIDDK  will  conduct  a 
survey  to  monitor  and  evaluate  the 
effects  of  a  pilot  kidney  disease 
education  program.  This  will  be 
accomplished  through  baseline  and 
follow-up  surveys  of  the  primary  target 
audience  members,  i.e.,  African 
American  adults  and  primary  care 


providers,  in  four  pilot  site  locations. 
The  search  is  designed  to  assess  the 
overall  impact  of  the  program,  but  also 
to  provide  information  that  will  be 
useful  in  developing  and  refining  this 
and  future  programs.  Frequency  of 
Response:  A  baseline  and  follow-up 
survey  will  each  require  a  onetime 
response.  Affected  Public:  Individuals 
or  households,  clinics  or  doctor's 
offices.  Type  of  Respondents:  African- 
American  adults  and  primary  care 
providers  [e.g..  physicians,  physician 
assistants,  nurse  practitioners,  etc.).  The 
annual  reporting  burden  is  as  follows: 
Estimated  NumbeT  of  Respondents: 
2.000:  Estimated  Number  of  Responses 
per  Respondent:  1  (Respondents  will 
answer  a  single  survey;  African 
American  adults  will  complete  a  20 
minute  computer  assisted  telephone 
interview  (CATI):  Primary  care 
-  providers  will  complete  a  10  minute 
faxed  survey);  Average  Burden  Hours 
Per  Response:  .298  and  Estimated  Total 
Annual  Burden  Hours  Requested:  596. 
The  annualized  total  cost  to  respondents 
is  estimated  at  SI 0.684.  All  respondents 
will  be  contacted  via  telephone.  To 
reduce  respondent  burden  and  overall 
costs  of  administering  the  study,  it  is 
expected  that  random  digit  dialing  will 
be  used  to  contact  African  American 
adults  and  telephone  lists  will  be  used 
to  contact  primary'  care  providers. 
Because  different  program  materials  will 
be  developed  for  each  audience  the 
questionnaires  will  be  tailored  such  that 
respondents  will  be  asked  only  target- 
audience  pertinent  questions.  There  are 
no  Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 


Type  of  respondents 


African  Americans 

Primary  Care  Providers 


Total 


1 ■     ^ 

Numt)er  of  re- 
spondents 

Frequency  of 
response 

Average  time 
per  response 

Annual  hour 
burden 

1,600 
400 

1.0 
1.0 

33 

.17 

528 
68 

2  000 

596 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Direct  Comments  to'OMB:  Written 
conunents  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
burden  and  associated  response  time. 


should  be  directed  to  the:  Office  of 
Management  and  Budget.  Office  of 
Regulatory  Affairs.  New  Executive 
Office  Building,  Room  102353. 
Washington.  DC  20503.  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Dr. 
Thomas  Hostetter,  Project  Officer. 
Director.  NIDDK  National  Kidney 
Disease  Education  Program.  NIH. 
Building  31.  6707  Democracy  Bldg. 
Room  625,  Bethesda.  MD  20892-2560. 
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or  call  non-toll  free  number  301-594- 
8864  or  e-mail  your  request,  including 
your  address,  to: 
host fttert'&extra  niddk.nih.gov. 

Commfnts  Due  Date:  Comments 
regarding  this  information  are  best 
assured  of  having  full  effect  if  they  are 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  0(  tob«r  17,  200^. 
John  C.  Condray, 

Aitiiiii  Proifvt  CIpamnrc  Liaison.  \IIH>K 
\ationul  Inatituti's  of  Health 
(FK  Doc    U2-27{J2H  Filed  10-21-02;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  lO(cl)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  {5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  c:ommercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privac;y. 

Same  of  Committee  National  Cancer 
Institute  Special  Emphasis  Panel 
Fxploralorv' Developmental  (.rants: 
Overfoming  barriers  to  early  phase  clinical 
trials 

Date  December  2.  2002. 

Time  8  am   to  5  p.m. 

.\gi'nda  To  review  and  evaluate  grant 
applications. 

P/orp  Bethesda  Marriott   51.t1  Pocks  Hill 
Road    Bethesda.  MD  20814 

Contact  Person  Lalita  D  Palekar,  PhD. 
Scientifii   Review  .Administrator.  Special 
Review  and  Resourc  es  BraiK.h.  Division  of 
Extramural  .Activities.  National  Chancer 
Institute,  National  Institutes  of  Health.  6116 
Executive  Boulevard,  Room  8105,  Bethesda. 
MD  20892-7405.  (301)  496-7575. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93  392.  Cancer  Construe  tion; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Chancer  Detection  and 
Diagnosis  Resean:h;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biologv 
Resean  h;  9:)  .397,  CaiK  er  Onters  Support; 
93.398.  Cancer  Resean  h  Manpower;  93  949. 
Cancer  Control.  National  Institutes  ot  IdMlth 
HHS) 


Dated.  October  17,2002. 
l.aVerne  Y.  StrinRfieid, 

Dirti  lor.  ( )tlh  (•  ot  Frderal  Advisory 
Coniniittfe  t'uiiry 

|FR  Doc.  O2-270i:t  Filed  10-22-02,  8:45  am] 
BILLING  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U..S.C  Appendix  2),  notice 
is  herebv  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5.52b(c)(6),  Title  5  U.S.C, 
as  anu!nded.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which       < 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Chancer 
Institute  Spe<  mI  Emphasis  Panel.  Innovative 
Toxicologv 

Date  December  10-11.  2002. 

7imt?  8:30  a.m.  to  4:30  p.m. 

Afivnda:To  review  and  evaluate  grant 
applii  ations 

PliU  e  Bethesda  Marriott  Suites,  671 1 
Democracy  Boulevard.  Bethesda.  MD  20817 

Contact  Person  Thomas  M.  Vollberg. 
Ph.D.,  Scienlihc:  Review  Administrator. 
Spec  iai  Review  and  Resources  Branch. 
Division  of  Extramural  .Activities.  .National 
Cancer  Institute.  National  Institutes  of 
Health.  61  Hi  Executive  Boulevard.  Suite  703/ 
7142.  Ro(  kville.  MD  20852.  301/594-9582. 
vollbertvimail  fu/i  yov. 

(Catalogue  of  Fedeial  Domestic  .Assistance 
Program  Nos.  93.392.  (lancer  Constriic:tion; 
93.393,  Cancer  Clause  and  Prevention 
Research;  93.394,  Cani:Br  Detec  tion  and 
Diagnosis  Research,  9.3  395,  (lancer 
Treatnituit  Research;  93.396,  Cane  er  Biology 
Research,  93.397,  Canter  Centers  Support; 
93.398,  Cancer  Resean  h  Manpower;  93.399, 
Canc:t?r  (^)ntrc)l.  Niitional  Institutes  of  Health. 
HHS) 

Dated:  October  17.  2002. 
I.aVerne  Y.  Stringfield, 

/)/rri  tor.  Otfii  e  ot  h'eiienil  .advisory' 

(Aimmittee  Policy 

IFR  Doc    1)2-27014  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.V(7/ne  of  Committee:  National  Cancer 
Institute  Spec;ial  Emphasis  Panel.  Molecular 
Targets  for  Nutrients  in  Prostate  Cancer 
Prevention. 

Date:  November  19-20,  2002. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic;ations. 

Place:  Bethesda  Marriott.  6711  Democracy 
Boulevard.  Bethesda.  MD  20817. 

Contact  PfTson.  Thomas  M,  Vollberg.  PhD, 
Scientific  Review  .Administrator.  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  .Activities.  National  Cancer 
Institute.  National  Institutes  of  Health.  6116 
Exec  utive  Boulevard,  Suite  703/7142, 
Rockville.  MD  20852.  301/594-9582. 
voillwrtivma  il.nih.gov. 
(Catalogue  of  Federal  Domestic:  .Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Resean  h;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Canc:er 
Tn^atment  Research;  93.396,  Canc;er  Biology 
Research:  93.397,  Cancer  Centers  Support: 
93.398.  Cane  er  Reseanh  Manpower;  93.399, 
Canc:er  (Control,  National  Institutes  of  Health, 
HHS) 

Dated;  Octofjer  16.  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  .Advisory- 
Committee  Policy. 

IFR  Doc  .  02-27021  Filed  10-22-02;  8:45  ami 
BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  and 
Abuse  and  Alcoholism;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mame  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  October  29,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contract  Person:  Karen  P.  Peterson,  Phd, 
Scientific  Review  Administrator,.Extramural 
Project  Review  Branch,  National  Institute  of 
Alcohol  Abuse,  and  Alcoholism,  National 
In.stitutes  of  Health,  6000  Executive  Blvd, 
Suite  409,  Bethesda.  MD  20892-7003.  (301) 
451-3883.  kpl77z@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  November  7,  2002. 

Time:  10  a.m.  to  11:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Willco  Building.  Suite  409,  6000 
Executive  Boulevard,  Rockvilla,  MD  20852. 
(Telephone  Conference  Call). 

Contact  Person:  Karen  P.  Peterson.  Phd, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch.  National  Institute  of 
Alcohol  Abuse,  and  Alcoholism,  National 
Institutes  of  Health,  6000  Executive  Blvd, 
Suite  409,  Bethesda.  MD  20892-7003.  (301) 
451-3883.  kpl77z@nih.gov. 

Name  of  Committee:  National  Institute  of 
Alcohol  Abuse  and  Alcoholism  Spec;ial 
Emphasis  Panel.  Review  of  research 
applications  and  K05's. 

Date:  November  8.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  Twenty-Fifth 
Street,  NW.,  Washington,  DC  20037. 


Contact  Person:  Sean  N.  O'Rourke. 
Scientific  Review  .Administrator.  Extramural 
Project  Review  Branch.  National  Institute  of 
Alc;ohol  .Abuse  and  Alc;oholism.  National 
Institutes  of  Health.  Suite  409.  fiOOO 
executive  Boulevard.  Bethesda.  MD  20892- 
7003.  301-443-2861. 

(Catalogue  of  Federal  Domestic;  .Assistance 
Program  Nos.  93.271.  .AIc;ohol  Resc^anh 
Career  Development  Awards  for  Sc;ientists 
and  Clinicians:  93.272.  .Alcohol  National 
Researc;h  Servic;e  .Awards  for  Research 
Training:  93.273.  Alc;ohol  Researc;h  Programs; 
93.891.  Alc;ohol  Resean;h  Center  (Grants. 
National  Institutes  of  Health.  HHS) 

Dated:  October  17.  2002. 
LaVerne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisor}- 
Committee  Policy. 

IFR  Doc.  02-27015  Filed  10-22-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute;  ol 
.Allergy  and  Infec:tious  Diseases  Special 
Emphasis  Panel.  "Development  and  testing  ol 
a  Modified  Vaccinia  .Ankara  (MV.A) 
Vacc;ine". 

Date:  November  12.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  c  ontrac;t 
proposals. 

Place:  Holiday  Inn  (ieorgetown.  Fortune 
Room.  2101  \Visc;onsin  .Avenue.  NW.. 
Washington.  DC  20007. 

Contact  Person:  Robert  C.  (Joldman.  PhD. 
Sc;icmtific;  Review  .Administrator,  Scientific 
Rc'view  Program.  Division  of  Extramural 
Activities.  NIAID.  NIH,  Room  3124.  (i700-B 
Roc;kledge  Drive.  M.SC  7616.  Bethesda.  MD 
20892-7616.  301-496-8424. 
^gl.^9^\■^illnih.gov. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.855,  .Allerg\\  Immunology, 
and  Transplantation  Researc;h;  93.856. 


Microbiology  and  Infectious  Diseases 
Reseanh.  National  lnslilul>'s  o!  Health,  HHS) 

Dated;  October  17.  20112. 
LaVerne  Y.  Stringfield. 
Director.  Office  ol  Fedi-rul  Advisory 
Committee  Poln  \ 
IFR  D(ic  ,  02-27016  l-iic(l  1(1-22-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closeci  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  5,52b(c)(fi).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commerrial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  ot 
Mental  Health  Spe^    al  Emphasis  Panel. 
.Autism  Susc:eptibi    ly  Loc;i. 

Daf e;  Novembe'   19.  2002. 

Time:  12  p.m.  t>    1:30  p.m 

Aopnf/a;To  rev  ew  and  exaliiali'  fjr.ml 
ai)plic;ations. 

Place:  Neurosc  iencc  Center,  fidlll 
Exc^cutive  Boulevard.  Roc  kville,  .MU  20852. 
(Telejihone  (;onierenc;e  C^all). 

Contact  Person:  Houmam  H.  .Ara|.  PhD. 
Scientific;  Review  .Administrator.  Di\  ision  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Exec;utive  Blvd..  Room  6148.  MSC  9608. 
Bethesda,  MD  20892-9608,  3(11-443-1,^40. 
hurafn mail.nih.\i(j\ . 

Name  of  Committee:  National  Iiistif.ite  cj| 
.Mental  Health  Special  Emjihasis  Panel. 
.Mental  Health  Education  (;rants. 

Date:  Novcmiber  25.  2002. 

77n7e;  3  p.m.  to  6;:J0  p.m 

.Agenda:!'^  review  and  evaluate  grant 
ap{)lications. 

P/arc;  Bethesda  Holidav  Inn.  8120 
Wisconsin  Avenue.  BiMhesda.  .MD  20814, 

Contact  Person:  Houmam  H.  Araj.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuniscience  Center. 
6001  Executive  Blvd..  Room  f)148,  MSC  9608. 
Bethiisda.  MD  20892-960H   :i(ll-44:(-l  :140. 
harafimail. nih.gov. 

Name  of  Committee:  National  Institute  oi 
Mental  Health  Sp(>c;ial  Emphasis  Panel. 
Institutional  Research  Training  Cranls. 
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nate:  \ovember  26.  2002. 

lime:  7:30  a.m.  to  .S  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Belhesdn  Holiday  Inn.  HlJn 
Wisconsin  .Avenue.  Bethesda,  M[3  2(JH1-J. 

Contact  Person  Huurnam  H   :\rd\.  PtiU. 
Scientifu  Review  Administrator.  IJivision  of 
Extramural  .\(  livilies.  National  Institute  of 
Mental  Health.  \IH,  Neuroscienc.e  Center, 
tiOOl  L-:\e(  uti\e  Blvd..  R.Kim  lil4H.  MSC  'mm 
Bethesda.  MD  208tl2-'«.l>H     UM  -44  1-  1  (40 
harui-amail  iiih.guv 

IC^atalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Researc  li 
Grants;  9U.281.  Sfientist  Development 
.Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  .\ward. 
93.282.  Mental  Health  National  Research 
Service  .Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  October  17,  2002, 
LaVeme  Y.  Stringfield. 

D/rer  /Df,  Of  III''  ut  Frdt-nil  Advisory 
Committfe  Policy. 

!KR  n.i(    02-27017  Filed  10-22-02:  8:4.S  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S  (",  Appendix  2],  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S.C.. 
as  amended.  The  grant  applications  and 
the  discussions  ccjuld  disi:l(jse 
confidential  trade  secrets  or  conuiiercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xamf  (jt  C.ommittfr  .National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Cooperative 
Reproductive  S(  lence  Research  Centers  at 
Minority  Institutions. 

Dalf  December  11.  2002 

Timr  H  am  to  5  pm, 

A<i'-nda:  To  review  and  evaluate  grant 
applii  dtions. 

Plait'  Double  Tree  Hotel.  1750  Rockville 
Pike,  Rockville.  ,V1D  208.i2 

Contact  Person  Ion  M   Ranhand,  PhD. 
Scientist  Review  Administrator.  Division  of 
Scientific  Review.  National  Institute  of  Child 
Health,  and  Human  Development.  NIH,  HUH) 
Executive  Blvd,,  Room  5E03.  Bethesda.  MD 
20892.  (301)  43,5-6884. 


ICal.ilogue  III  Federal  Domestic  Assistance 
Program  Nos.  <)3  209,  Ck)ntrac:eption  and 
Infertility  Loan  RepavmenI  Program;  93.864, 
Population  Research;  9.3.865.  Research  for 
Mnthers  and  Clhildren;  93.929.  Center  for 
Medii  al  Rehaliililaliori  Resean  h.  National 
Institutes  ni  Healtli,  HHSl 

Dated:  October  17,  2002. 
La  Verne  Y.  Stringfield. 

/;jre{  tor,  ( )tlii't'  of  hedrnil  Advisoi^- 

lAiniinitti'i'  Pulii  v 

|FR  Doc.  02-27018  Fileti  10-22-02;  8:45  am) 

BtLUNG  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  SIdn  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
inet^ting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  dis(  ussions  could  disclose 
(  onfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
<iiui  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

\amr  ol  Cummitti'i'.  National  Institute  ot 
.Arthritis  and  Musculoskeletal  and  Skin 
Diseases  .Spe(  iai  Emphasis  Panel, 
.Met  hanisms  of  Skeletal  Re|)air. 

Date  December  10.  2(X)2 

lime  8  :tll  am   to  5  p,m 

Agendii    lurexiew  and  evaluate!  grant 
a[ipiii  atiiiiis 

Plaie    Doubletree  Hdtel,   1751)  Ro(  kville 

Pike,  Rockville,  .MD  20852 

Contact  Person:  I'racv  .A.  Shahan  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  .Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  6701  Democracv  Plaza, 
Belhes.la,  MD  20892,  (301)  594^952. 
(C!,ilaliiviue  (if  F(!deral  Domestic  .Assistance 
I'nigr.im  Nus   93.846,  .Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  Odober  15,  2002. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 

Committee  Policy 

|FR  Doc.  02-27019  Filed  10-22-02;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Xame  of  Committee:  National  Institutes  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Translational 
Research  for  the  Prevention  and  Ojntrol  of 
Diabetes. 

Do/e.  November  19.  2002. 

Time:  8:00  AM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
ap[)lications. 

Place:  Marriott  Suites.  6711  Democracy 
Blvd.,  Bethesda,  MD  20814. 

Contact  Person:  Mic:hele  L.  Barnard.  PhD.. 
S(  ientific  Review  .Administrator.  Review 
Brani  h,  DEA.  NIDDK,  National  Institute  of 
Health,  Ro(jm  753,  6707  Democracy 
Boulevard.  Bethesda.  MD  20892.  (-301)  594- 
8898. 

\ame  of  Committee:  National  Institutes  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Diabetic 
Nephropathy. 

Date:  November  20,  2002, 

Time:  1:00  PM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/o(>'.  6701  Democracy  Blvd.,  Bethesda, 
MD  20814  (Telephone  Conference  Call), 

Contact  Person:  Ned  Feder,  MD.  Scientific 
Review  Administrator,  Review  Branch,  DEA. 
NIDDK.  .National  Institute  of  Health.  Room 
748.  6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research: 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  L'rology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

October  11,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advison,' 
Committee  Policy. 
IFR  Doc.  02-27020  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  SBIR  Topic  80  Phase  II. 

Date:  November  19.  2002. 

Time:  1  p.m.  to  2  p.m. 

/Agenda;  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS.  79  T.  W.  Alexander  Drive. 
Building  4401.  Conference  Room  122, 
Research  Triangle  Park.  NC  27709. 
(Telephone  Conference  Call). 

Contact  Person:  Rose  Anne  M.  McGee, 
Associate  Scientific  Review  Administrator. 
Scientific  Review  Branch,  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training.  Nat.  Inst,  of  Environmental 
Health  Sciences.  P.O.  Box  12233.  MD  EC-30. 
Research  Triangle  Park.  NC  27709.  919/541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel.  Review  of  ROl  Applications. 

Date:  December  9.  2002. 

Time:  9:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS.  South  Campus.  Building 
IQl.  Conference  Room  C.  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Linda  K.  Bass.  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences.  P.O.  Box  12233.  MD  EC-30, 
Research  Triangle  Park,  NC  27709.  919/541- 
1307, 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113.  Biological  Response  to 
Environmental  Health  Hazards;  93.114. 
Applied  Toxicological  Research  and  Testing: 
93.115.  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 


Research  and  Education:  93.894.  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  October  16.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-27022  Filed  10-22-02:  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6],  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  Cellular 
Repair  Studies:  Auditory  and  Vestibular, 

Date:  November  26.  2002. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  400C, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Craig  .A.  lordan,  PhD. 
Chief.  Scientific  Review  Branch.  NIH/ 
NIDCD/DER.  Executive  Plaza  South.  Room 
400C.  Bethesda.  MD  20892-7180,  301-496- 
8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deahiess  and  Communicative 
Disorders.  National  Institutes  of  Health.  HHS) 

Dated:  October  16.  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-27023  Filed  10-23-02;  8:45  am] 
BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  l()(d)  of  the 
Federal  Advisory  C^omniittee  Act.  as 
amended  (5  U.S.C.  Appendi.x  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in'accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Til)e  5  U,S,C.. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  whic;h 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Commit',  e;  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  Hearing 
and  Balance  Feasibilit\'  Grants. 

Date:  November  25,  2002. 

Time:b  a.m,  to  5  p,m. 

Agenda:  To  review  and  e\aluate  grant 
applications. 

Place:  H\'att  Regen(  \ ,  One  .Melrcj  Center, 
Bethesda,  MD  20814 

Contact  Person:  .All  .A.  .A/.adegan.  D\'M, 
PhD.  Scientific  Review  .Administrator. 
Scientific  Review  Branc  h.  Di\ision  of 
Extramural  Research.  MDC:D.  NIH,  EPS- 
400C.  6120  Executive  Blvii..  MSC  7180, 
Bethesda,  MD  20892-7 18U   |3U1I  496-8683. 
azadegan^  nih.gcn . 

(Catalogue  of  Federal  D(jmcstic  .Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health.  HHS) 

Dated:  October  Iti.  2002. 
LaVerne  Y.  Stringfield. 

Director.  Office  of  Federal  .advisory 
Committee  Policy. 

IFR  Do( .  02-27024  Filed  10-22-02:  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
5.52b(c)(4)  and  .=J52b(c)(6),  Title  .5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committt'i-  ( lenter  for  S<  it^ntific 
Review  Special  Kmpha.sis  Panel.  ZRCil  BM- 
1  (02):  Bacteriology  &  Microbiology  1: 
Quorum. 

Date:  October  24-25.  2002. 

Time  Si.lO  am   to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
rtpplications. 

Place:  Holidav  Inn.  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814 

Contact  Person    I'irnothy  I  Henr\.  PhD, 
Scientific  Review  .^dminlstratl)r.  C^enler  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Ruckledge  Drive.  Room  4180, 
MSC  7808.  Bethesda,  MD  20892    CiOlj  435- 
1147 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  .iiid 
funding  (  yc:le. 

Same  of  Committee:  Center  for  Scientific 
Review  Spec  iai  Emphasis  Panel. 
Biobehavioral  Regulalmn  and  Ethology. 

£)off  Ottober  25,  2002 

Time:  'i  am   la  10  a.m 

Agenda  To  review  and  evaluate  grant 
applications 

Place  VVvndham  Washington  Hotel    1400 
M  Street,  NW.,  Washington.  DC  20005-2750. 

Contact  Person:  Lui  i  Roberts,  PhD, 
Scientific  Review  .^dmlnistrat()r.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Kuom  tlH8. 
M.SC:  7848.  Bethesda.  MD  208M2   I  1011  4  !5- 
0692.  roberlu«J(  sr  nih  guv 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  at  (.onimiltee  Center  for  Scientific 
Review  Spec  lal  Emphasis  Panel,  Plant 
Expressions  and  Microfluidics. 

Doff.  Ot;tober  27,  2002. 

Time:  6:30  p  m.  to  8  p.m. 

Agenda:  To  review  and  evaluate  grant 
appiii  ations. 

Place  Holidav  Inn — flhevy  Chase,  5520 
Wisconsin  .-\\enue.  Chew  Chase,  MD  20815 

Contai  t  Person   Prahha  L   .^t^eva.  PhD 
Scientifii   Review  .Xdministrator,  Center  tor 
Scienlifii  Review.  National  h^stitutes  of 
Health,  6701  Rockledge  Drive,  Rotmi  5156, 
MSC  7842,  Bethesda.  MD  208M2   (301)  435- 
8367.  atrevap@(sr  nih.gov 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  .iiul 
funding  cycle 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Brain 
Disorders  and  Clinical  Neurosciences  6  01. 

Date  October  2<>-30.  2002. 

Time:  8:30  a.m.  to  5  p.m. 


Agenda  W^  review  and  evaluate  grant 
applications. 

/'/acf  Governor's  House.  1615  Rhode 
Island  .Avenue,  NW.,  Washington,  Dt:  20036. 

Contact  Person:  )ay  Cinque.  MSC, 
Scientific  Review  Administrator,  Center  for 
Scieiilifii   Review.  National  Institutes  of 
Health.  6701  Ro(  kledge  Drive,  Room  5186, 
MSC  7846.  Bethesda,  MD  20892,  (301)  435- 
1252 

This  notii  e  IS  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle 

Same  of  Committee:  (ienter  for  Scientific 
Review  Special  Emphasis  Panel,  CDF 
Instrument  Development  ROl's. 

Dutf  November  1.  2002. 

Time:  Ham.  to  12:30  p.m 

Agenda:  To  review  and  evaluate  grant 
applii  ations. 

Place:  St  Cregorv  Hotel  J4  Suites,  2033  M 
Street,  NW..  Washington,  IX;  20036 

Contact  Person:  Marcia  Steinberg,  PhD. 
St;ienlifi(:  Review  .Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  ti701  Roi  kledge  Drive.  Room  5140, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1023.  steinberm'!csr  nih.gov 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  ('ommittee  C.entM  for  .Scientific 
Review  Spe(  i.il  Emphasis  Panel,  CDF  SBIR/ 
STTR. 

Z)o*e.  November  1,  2002. 

Time.  12:30  p.m.  to  6  p.m 

Agenda:  To  review  aiut  evaluate  grant 
applii  ations. 

Place  St.  (;reg(irv  Hotel  S  Suites,  2033  M 
Street,  NW  ,  Washington.  DC  20036 

Contact  Person   Man  la  Steinberg,  PhD. 
.St  lentifii   Review  Ailministrator,  Center  for 
St:ientifi(  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5140, 
MSC  7840.  Bethesda,  MD  20892,  (301)  435- 
1023,  steint)erm''Mcsr  niti.gov. 

This  iiotK  e  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
linutations  imposed  by  .the  review  and 
funding  cycle. 

Same  of  Committee  Center  for  Scientific 
Review  Spe(  lal  Emphasis  Panel,  ZRGl  SSS- 
B  (01)  M   Member  Conflicts  m  Biophysics 
and  (!heinistrv. 

Date  November  4.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
ap(ilications. 

Place  Holiday  Inn— Chevy  Chase.  5520 
Wisconsin  .Avenue,  Chew  Chase,  MD  20815. 

Contact  Person:  Donald  Schneider,  PhD, 
Scienlifii  Review  Administrator,  Center  for 
Scientific   Review.  National  Institutes  of 
Health.  6701  Roc  kledge  Drive,  Room  4172. 
MSC  7806.  Bethesda,  MD  20892.  (301)  435- 
1727. 

This  notice  is  fjeing  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group. 


Orthopedics  and  Musculoskeletal  Study 
Sec  tion. 

Date:  November  4-5,  2002. 

Time:  8  a.m,  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase,  5520 
Wisionsin  Avenue,  Chevy  Chase.  MD  20815, 

Contact  Person:  Daniel  F.  McDonald,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific:  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4214. 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
1215.  mcdonald@csr.nih. gov. 

This  notic:e  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  liming 
limitations  imposed  by  the  review  and 
funding  cyi:le. 

Same  of  Committee:  AIDS  and  Related 
Research  integrated  Review  Group.  AIDS  and 
Related  Research  4. 

Date:  November  4-5,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Mayflower  Hotel,  1127  Connecticut 
Avenue,  NW..  Washington,  IX:  20036. 

Contact  Person:  Eduardo  A.  Montalvo. 
PhD,  .Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,  Bethesda,  MD  20892.  (301)  43.5- 
1168. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  HIV/AIDS 
Intervention  Research  Regular  Meeting. 

Date:  November  4-5.  2002. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisccmsin  Avenue,  NW.,  Washington.  DC 
20007. 

Contact  Person:  Ranga  V.  Srinivas.  PhD, 
Scientific:  Review  .Administrator,  Center  for 
Sc:ientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5222, 
MSC  7852,  Bethesda,  MD  20892.  (301)  43.5- 
1 167.  srinivarSicsr. nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Ctmler  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  REN 
01. 

Date:  November  4,  2002. 

Time:  12  p.m   to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  NIH.  Roc;kledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Abubakar  .A.  Shaikh,  DVM, 
PhD,  Scientific  Review  .Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  6166. 
MSC  7892.  Bethesda,  MD  20892.  (301)  435- 
1042.  shaikha@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SMB 
03  Dermatology  anci  Rheumatology- 
Date;  November  5.  2002. 

Time.-  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Paul  D.  Wagner.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4108. 
MSC  7814.  Bethesda.  MD  20892.  (301)  43.5- 
6809.  wagnerp@csr.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  FIO 
20L:  Fellowships:  Pathophysiology  and 
Cardiovascular  Sciences. 

Date:  November  6-7.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  The  Governor's  House.  1615  Rhode 
Island  Avenue.  NW..  Washington.  DC  20036. 

Contact  Person:  Peter  J.  Perrin.  PhD. 
Scientific  Review  Administrator.  Center  for 
Sc;ientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2183. 
MSC  7818.  Bethesda.  MD  20892.  (301)  435- 
0682.  perrinp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Reparative 
Medicine.  ZRG  1  SSS-M  01. 

Dofe.  November  6-7,  2002. 

Time:  8:30  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select.  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Jean  D.  Sipe.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106. 
MSC  7814.  Bethesda,  MD  20892-7814.  301/ 
435-1743.  sipej@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SEP  to 
Review  SBIR  &  STTR  applications  on  AIDS- 
Related  Behavioral  Science  Studies. 

Date:  November  6.  2002. 

Time:  8:.30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown.  2101 
Wisconsin  Avenue.  NW..  Washington.  DC 
20007 

Contact  Person:  Ranga  V.  Srinivas.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5222. 
MSC  7852.  Bethesda,  MD  20892.  (301)  43.5- 
1167.  srinivar@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific: 
Review  Special  Emphasis  Panel.  ZRGl  PTHB 
OlM:  Member  Conflict:  Molecular  Biology  of 
Cancer. 

Date:  November  6.  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Call). 


Contact  Person:  Martin  L.  Podarathsingh. 
PhD.  Scientific  Review  Administrator.  Center 
for  .Scientific  Review.  National  Institutes  of 
Health,  6701  Roc:kledge  Drive,  Room  4146, 
MSC  7804,  Bethesda.  MD  20892.  (301)  43.5- 
1717, 

Same  of  Committee:  ('enter  for  Scientific 
Review  Spec:ial  Emphasis  Panel,  Breast 
Cancer. 

Date:  November  6.  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
a'pplic:ations. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call), 

Contact  Person:  Victor  A.  Fung,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4120, 
MSC  7804,  Bethesda,  MD  20814-9692.  301- 
435-3504.  fung\'Wcsr. nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Multimedia 
Interventions  for  Childhood  Obesity, 

Date:  November  6,  2002. 

Time:  12  p.m.  to  1:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
3554.  shirleym&csr. nih.gov. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.306,  Comparative  Medic;ine, 
93.306;  93.333.  Clinical  Research.  93,333, 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  October  15,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  02-27026  Filed  10-22-02;  8:45  am] 
BILUNG  CODE  414CM)1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4768-C-03] 

Notice  of  Funding  Availability  for 
Revitalization  of  Severely  Distressed 
Public  Housing,  HOPE  VI  Revitalization 
Grants,  Fiscal  Year  2002;  Notice  of 
Technical  Corrections 

agency:  Office  of  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  Funding  Availability 
for  Revitalization  of  Severely  Distressed 
Public  Housing.  HOPE  VI  Revitalization 
Grants.  Notice  of  Technical  Corrections. 

SUMMARY:  This  notice  makes  a  number 
of  technical  corrections  to  HUD's  Fiscal 
Year  (FY)  2002  Notice  of  Funding 
Availability  for  Revitalization  of 


Severely  Distressed  Public  Housing. 
HOPE  VI  Revitalization  Grants. 
DATES:  Application  Due  Date 
Revitalization  grant  applications  arc  due 
to  HUD  Headquarters  on  or  before  5:15 
p.m..  Eastern  Time,  on  Dec ciiibcr  6. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Milan  Ozdinec.  Deputy  Assistant 
Secretary  for  Public  Housing 
Investments.  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  SW..  Room  4130.  Washington. 
DC  20410:  telephone  (202)  401-8812; 
fax  (202)  401-2370  (these  are  not  toll 
free  numbers).  Persons  with  hearing-or 
speech-impairments  may  call  via  TTY 
bv  calling  the  Federal  Information  Relav 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  On  lulv 
31.  2002  (67  FR  49766),  HUD  published 
its  Fiscal  Year  (FY)  2002  Notice  of 
Funding  Availability  for  Revitalization 
of  Severely  Distressed  Public  Housing. 
HOPE  VI  Revitalization  Grants  (HOPE 
VI  NOFA).  which  announced  the 
availability  of  approximately  S492.5 
million  inFY  2002  funds  for  the  HOPE 
VI  Revitalization  Program.  The  July  31. 
2002  HOPE  VI  NOFA  provided  an" 
application  due  date  of  November  29. 
2002.  Because  November  29.  2002.  falls 
on  the  Friday  after  Thanksgiving,  HUD 
extended  the  application  due  date  under 
the  July  31,  2002  HOPE  VI  NOFA  for 
one  week  to  Friday  December  6,  2002, 
in  a  notice  publish    I  on  September  27. 
2002  (67  FR  61150j.  This  notice  makes 
a  number  of  technical  corrections  to  the 
July  31.  2002  HOPE  VI  NOFA. 

In  Section  VI(A)(1).  the  reference  to 
"Section  IV(A)(2)"  is  corrected  to 
"Section  VI(A)(2)"  instead,  changing  the 
"IV"  to  "VI." 

Section  VIII  (B)(4)  is  corrected  to 
make  explicit  that  the  average  market 
rental  costs  calculated  from  apartment 
listings  is  based  upon  the  rent  for  3- 
bedroom  apartments. 

In  the  last  sentence  of  Section 
IX(D)(10).  "allocated"  is  changed  to 
"reserved."  and  in  the  first  sentence  of 
Section  IX(D)(10)(a).  "allocation"  is 
changed  to  "reservation."  Both  changes 
are  made  to  correctly  express  the  tax 
credit  procedure  involved. 

A  sentence  is  added  to  Section 
IX(D)(10)(b)(ii)  to  provide  that  a  letter 
from  the  investor  may  be  used  to 
document  the  dollar  amount  expected 
from  the  sale  of  equity. 

In  Section  lX(G)(l)(c),  the  reference  to 
"1:20"  should  be  to  "1:2.0  '  instead, 
adding  a  decimal  point  that  had  been 
omitted  inadvertently  from  the  ratio. 

In  Section  IX(G)(3)'(a),  the  ratio  is 
corrected  from  "1;1.0"  to  "1:1,0" 
adding  a  decimal  point  before  the  first 
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digit:  in  Section  IX(G)(3)(b),  the  ratio  is 
corrected  from  "l:  1"  to  ".1;1.0" 
reversing  the  order  of  the  digits;  and  in 
Section  IX(G)(4)(b).  the  ratio  is  corrected 
from  "l    1"  to  'lilO"  removing  the 
decimal  point  before  the  second  digit 
In  Section  XII(E)(3).  the  reference  to 
"Section  (1)"  is  changed  to  "Section 

(2)." 

Accordingly,  FR  Doc.  02-19276,  the 
Fiscal  Year  (FY)  2002  Notice  of  Funding 
Availability  for  Revitalizatit)n  of 
Severely  Distressed  Public  Housing, 
HOPE  VI  Revitalization  (irants, 
published  in  the  Federal  Register  on 
July  31.  2002  (67  FR  49766)  is  corrected 
as  follows: 

1.  On  page  49769,  in  column  3,  revise 
Section  VIlMlllto  rend  as  folloivs: 

(1)  The  total  amount  you  may  request 
in  vour  Revitalization  application  is 
limited  to  S20  million  or  the  sum  of  the 
amounts  in  Section  V1(A)(2),  whichever 
is  lower 

2.  On  page  49775.  in  column  2,  revise 
Section  Villi B II 4 1  to  read  as  follows: 

(4)  Need  for  Affordable  Housing  in  the 
Communitv — 3  Points. 

The  applicant  must  demonstrate  the 
need  for  affordable  housing  in  the 
community.  The  need  for  affordable 
housing  in  the  communitv  is  measured 
by  a  lack  of  supply  of  private  market 
housing  that  can  be  rented  at  the 
Section  8  fair  market  rent  (FMR).  as 
adjusted  by  HUD.  and  in  the 
communitv.  To  make  this  calculation, 
u.se  the  most  recently  published  FMR,  as 
adjusted,  for  a  3-bedroom  apartment  and 
apartment  listings  in  a  newspaper  of 
general  circulation  that  serves  the 
majority  of  the  community  (the 
jurisdiction  covered  by  the  FMR).  In  the 
apartment  listings,  track  and  tabulate 
the  rents  for  3-bedroom  apartments  for 
a  period  of  30  consecutive  days  di  "  ag 
the  application  preparation  periou. 
counting  each  3-bedroom  apartment 
once  for  the  period  of  days  it  appears  in 
the  listings  (e-g  .  if  the  same  apartment 
appears  in  the  listings  every  day  for  a 
period  of  7  days,  you  would  c:ount  it  one 
time).  Calculate  the  average  market 
rental  costs,  based  on  your  tabulations, 
and  compare  them  to  the  FMR,  as 
adjusted,  for  a  3-bedroom  apartment.  In 
your  application  you  will  doc:umeiit 
information  about  your  analysis.  Points 
will  be  awarded  in  accordance  with  one 
of  the  following,  based  on  your  analysis: 

(a)  You  will  receive  3  Points  if  the 
average  market  rental  costs  are  over  1 30 
percent  of  FMR. 

(b)  You  will  receive  2  Points  if  the 
average  market  rental  costs  are  over  120 
percent  ot  FMR. 

(c)  You  will  receive  1  Point  if  the 
average  market  rental  costs  are  over  110 
percent  of  FMR. 


(d)  You  will  receive  0  Points  if  the 
average  market  rental  costs  are  110 
percent  or  less  of  FMR  or  if  there  is 
inadequate  information  to  rate  this 

factor 

3.  On  page  49776.  in  column  2.  revise 
the  last  sentence  of  Section  IXIDHlOl  to 
read  as  follows: 

(10)  *   *    *  Tax  credits  are  generally 
reserved  annually  through  State 
Housing  Finance  Agencies,  a  directory 
of  which  can  be  found  at  http:// 
www.ncsha.org/ncsha/public/ 
statebfadirectory/index.htm 

4.  On  page  49776.  in  column  3.  revise 
the  first  sentence  of  Section  IXIDIIWHal 
to  read  as  follows: 

(a)  If  you  propose  to  include  LIHTC 
equitv  as  a  development  resource  for 
vour  first  phase  of  development,  your 
application  must  include  a  LIHTC 
reservation  letter  from  your  State  or 
local  Housing  Finance  Agency.  *    *    *. 

5.  On  page  49776.  in  column  3.  revise 
Section  IXiDHlOHbJliil  to  read  as 
follows: 

(ii)  The  dollar  amount  expected  from 
the  sale  of  equity.  If  this  information  is 
not  provided,  HUD  will  count  80 
percent  of  the  total  tax  credit  amount. 
The  dollar  amount  expected  from  the 
sale  of  equity  mav  be  detailed  in  a  letter 
from  the  investor,  instead  of  in  a  letter 
from  your  State  or  local  Housing 
Finance  Agencv.  All  other  criteria  in 
Section  IX(D)(10)(b)(i)-(vii)  must  be 
included  in  a  commitment  letter  from 
your  State  or  local  Housing  Finance 

Agency 

6.  On  page  49777.  m  column  2.  revise 
Section  ixicillllcl  to  read  as  follows: 

(c)  You  will  receive  5  Points  if  the 
ratio  is  between  1 :2.0  and  1 :2.49. 

7.  On  page  49777,  in  column  3,  revise 
Section  lX(C,H3}lal  to  read  as  follows: 

(a)  You  will  receive  2  Points  if  the 
ratio  of  your  documented  anticipatory 
resources  to  the  amount  of  HOPE  VI 
funds  requested  for  physical 
development  activities  (not  including 
{;SS  or  administration)  is  .1:1.0  or 
higher. 

H.  On  page  49777,  in  column  3.  revise 
Section  IX(G)l3llbl  to  read  as  follows: 

(b)  You  will  receive  0  Points  if  the 
ratio  of  vour  documented  anticipatory 
resourc:es  to  the  amount  of  HOPE  VI 
funds  requested  for  physical 
development  activities  (not  including 
CSS  or  administration)  resources  is  less 
than  .1:1.0. 

9.  On  page  49777.  in  column  3,  revise 
Section  IXIGIMIIb!  to  read  as  follows: 

(b)  You  will  receive  0  Points  if  the 
ratio  of  your  documented  collateral 
resources  to  the  amount  of  HOPE  VI 
funds  requested  for  physical 
development  activities  (not  including 
CSS  or  administration)  is  less  than  1:1.0. 


10.  On  page  49780,  in  column  3. 
revise  Section  XII(EJI3I  to  read  as 
follows: 

(3)  You  will  receive  2  points  if  you 
meet  only  one  of  the  factors  described 
in  Section  (2)  above. 

Hated:  October  I.'"},  2002. 
Michael  Liu, 

.•^s.s/.sfonf  .SV-rrf'/on-  for  Public  and  Indian 
Housing. 
|FR  Doc.  02-26892  Filed  10-22-02:  8:45  am] 

BIUUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  IffTERIOR 

Bureau  of  Land  Management 

Notice  of  availability  of  the  Draft 
Lookout  Mountain  Forest  and 
Rangeland  Health  Project  Plan, 
Associated  Amendments  to  the  Baker 
Resource  Management  Plan  and  Draft 
Environmental  Impact  Statement 

AGENCY:  Baker  Resource  Area.  Vale 
District.  Bureau  of  Land  Management. 
ACTION:  Notice  of  availability  of  the 
Draft  Lookout  Mountain  Forest  and 
Rangeland  Health  Project  Plan. 
Associated  Amendments  to  the  Baker 
Resource  Management  Plan  (RMP)  and 
Draft  Environmental  Impact  Statement 
(DEIS). 

SUMMARY:  The  Baker  Resource  Area  is 
providing  the  Lookout  Mountain  Forest 
and  Rangeland  Health  Project  DEIS  for 
public  review  and  comment.  The 
planning  area  encompasses 
approximately  25.160  acres  of  public 
land  managed  by  the  Baker  Resource 
Area.  Vale  District  and  located  in  Baker 
county  in  northeastern  Oregon.  Some  of 
the  alternatives  include  amendments  to 
portions  of  the  Baker  RMP.  which  was 
originally  approved  in  1989.  The  Bureau 
of  Land  Management  (BLM)  has  and 
will  continue  to  work  closely  with  all 
interested  parties  to  identify  the 
management  decisions  that  are  best 
suited  to  the  needs  of  the  public.  For 
comments  to  be  most  helpful,  they 
should  relate  to  specific  concerns  or 
conflicts  that  are  within  the  legal 
responsibilities  of  the  BLM  and  they 
should  be  able  to  be  resolved  in  this 
planning  process.  Specific  comments 
are  the  most  useful  in  helping  us 
improve  the  analysis  and  in  the 
development  of  the  preferred 
alternative.  In  addition  to  public 
comments,  the  BLM  is  particularly 
interested  in  state,  local  and  Tribal 
government  comments  regarding  plan 
consistency.  Documents  referenced  in 
this  DEIS  may  be  examined  at  the  Baker 
Resource  Area  Office  during  normal 
working  hours.  The  Baker  RMP  to 
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which  the  DEIS  is  tiered  also  is 
available  for  review  at  the  Vale  District 
and  Oregon  State  Offices  during  normal 
working  hours,  and  on  the  internet  at 
h  ttp  .//www.  or.  blm  .gov/Vale/Planning- 
EnvirnAnalyses.htm. 

DATES:  The  comment  period  will  end  90 
days  after  the  publication  of  the 
Environmental  Protection  Agency's 
Notice  of  Availability  of  the  DEIS  in  the 
Federal  Register.  Supplemental  notices 
indicating  the  precise  dates  of  DEIS 
availability  and  the  comment  period 
will  be  printed  in  local  newspapers  and 
sent  to  mailing  list  addressees. 
Comments  must  be  received  on  or 
before  the  end  of  the  comment  period  at 
the  address  listed  below.  No  public 
meetings,  open  houses,  or  field  tours  of 
the  project  area  have  been  scheduled  at 
this  time.  If  there  is  sufficient  public 
interest,  public  meetings  will  be 
arranged  to  discuss  the  management 
alternatives  and  answer  questions.  At 
least  15  days  public  notice  will  be  given 
for  activities  where  the  public  is  invited 
to  attend.  All  meetings  will  be 
published  on  the  Vale  District  Web  site 
h  ttp  ://www.  or.  blm  .gov/Vale/PIanning- 
EnvirnAnalyses.htm  and  in  the  Baker 
City  Herald  and  Argus-Observer 
(Ontario)  newspapers.  Comments, 
including  names  and  addresses  of 
commentors,  will  be  available  for  public 
review.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  and/or  address 
from  public  review  or  fi'om  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  orgcmizations  or  businesses  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

ADDRESSES:  The  responsible  field 
official  is  Penelope  Duiui  Woods,  Baker 
Resource  Area  Manager.  Written 
comments  should  be  sent  to  Ted  Davis, 
Supervisory  Natural  Resource 
Specialist,  Baker  Resource  Area,  Bureau 
of  Land  Management,  3165  10th  St.. 
Baker  City,  Oregon  97814.  Planning 
records  are  available  at  this  address  for 
inspection  during  normal  working 
hours.  Requests  for  copies  of  the  draft 
plan  can  also  be  made  by  telephone  to 
Ted  Davis  at  (541)  523-1431. 
SUPPLEMENTARY  INFORMATION:  The  DEIS 
contains  descriptions  and  analyses  of 
five  action  alternatives,  and  a  no-action 
alternative,  each  developed  with 
differing  emphasis.  The  range  of 
management  direction  includes 


commercial  and  precommercial  timber 
harvest,  riparian  restoration  activities, 
road  relocation  and  decommissionings, 
fuel  hazard  reduction  treatments 
including  prescribed  burning,  and  other 
land  management  direction.  The 
portions  of  the  Baker  Resource 
Management  Plan  that  would  be  most 
affected  and  amended  by  the  action 
alternatives  involve  visual  resource 
management  and  alternative  road 
access.  The  action  alternatives  would 
support  the  National  Fire  Policy.  There 
are  no  identified  substantive  adverse 
effects  on  energy  resources  or 
transmission.  Public  comments  were 
considered  in  developing  and  analyzing 
issues  and  alternatives,  along  with  input 
from  local  and  Tribal  governments, 
known  interest  groups,  and  data 
developed  by  BLM  staff.  The 
alternatives  were  designed  to  address,  in 
different  ways,  the  land  and  resource 
management  issues  identified  in  the 
early  stages  of  the  planning  process. 
There  were  no  requests  for  formal 
cooperator  status  by  other  federal,  state, 
local  or  Tribal  governments. 

Authority:  Federal  Land  Policy  and 
Management  .^ct  (FLPMA)  and  the  National 
Environmental  Policy  Act  (NEPA). 

Dated:  May  29,  2002. 
Penelope  Dunn  Woods. 

Field  Manager.  Baker  Resource  Area. 

(FR  Doc.  02-26934  Filed  10-22-02;  8:45  am] 

BILLING  CODE  4310-AG-P 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Form  Submitted  for  0MB 
Review 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  International  Trade 
Commission  (USITC  or  Commission) 
has  submitted  a  proposed  information 
collection  package  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  (44 
U.S.C.  Chap.  35),  requesting  renewal  of 
a  currently  approved  collection:  USITC 
Reader  Satisfaction  Survey  (OMB  No,: 
3117-0188).  On  August  15,  2002,  the 
USITC  published  in  the  Federal 
Register  a  notice  of  proposed 
information  collection  and  request  for 
comments  on  the  USITC  Reader 
Satisfaction  Sun^ey.  No  public 
comments  to  the  August  15,  2002, 
Federal  Register  notice  were  received 
by  the  Commission.  The  USITC  has  also 
conducted  a  review  of  the  proposed 


information  collection  as  required  by  5 
CFR  1320.8. 

EFFECTIVE  DATE:  October  16,  2002. 

Purpose  of  Information  Collection: 
The  requested  extension  of  a  currently 
approved  collection  (one-page  survey)  is 
for  use  by  the  Commission,  and 
complies  with  objective's  set  forth  in  the 
Government  Performance  and  Results 
Act  of  1993  (Pub.  L.  103-62).  to 
establish  measures  to  improve; 
information  on  program  performance, 
and  specifically,  to  focus  on  evaluating 
results,  quality,  and  customer 
satisfaction.  The  one-page  survey  will 
be  placed  inside  the  cover  of  certain 
public  reports  issued  annually  or  on 
occasion  by  the  Commission  pursuant  to 
section  332  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332),  and  including  public 
reports  that  meet  agency  requirements 
for  the  USITC  Research  Program. 

Public  Comments  Regarding  the 
Information  Collection:  OMB  is  required 
to  make  a  decision  concerning  extension 
of  this  currently  approved  collection 
between  30  and  60  days  after 
publication  of  this  notice.  To  be  assured 
of  consideration,  comments  must  be 
received  at  OMB  bv  the  Desk  Officer/ 
USITC  by  November  22,  2002. 

ADDRESSES:  Comments  should  be 
addressed  to:  Desk  Officer  for  U.S. 
International  Trade  Commission,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503  (telephone  No. 
202-395-3897).  Copies  of  any 
comments  should  also  be  provided  to 
Robert  Rogowsky,  Director  of 
Operations,  U.S.  International  Trade 
Commission,  5'     E  Street,  S\V.. 
Washington.  V     20436,  who  is  the 
Commission^  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 

Summary  of  Proposal 

(11  Sumher  of  forms  f,iihniittfd:  One. 

(2)  Title  of  form:  USITC  Reader 
Satisfaclion  Sur\'ey. 

(:i)  Type  of  request:  Renewal  of  a  (  urrently 
approved  collection. 

(4)  Frequi'ncy  c'  usi':  .Xnnual  or  on 
occasion  inform  ,iion  gathering. 

(5)  Description  of  Resfiandenls:  Interested 
parties  receiving  most  pulilit  reports  issued 
bv  the  USITC.  with  the  exception  o(  lille  \'ll 
reports. 

(6)  Estimated  numhrr  of  respondents:  &00 
annually. 

(7)  Estimated  total  niiinbrr  ot  hours  to 
complete  the  forms:  100  hours  annually. 

(8)  Rerordkeeping  burden:  Thcrr  is  no 
retention  period  for  rniordkccping  required. 

(9)  Response  burden:  Lt's>  ih.iii  1(1  minutes 
for  each  individual  respondent. 

(10)  Summary  of  the  rollectiun  of 
information:  Single-pHge  survHV  requests 
readers'  comments  about  v.ilue  .md  quality  of 
I'SITC  reports. 
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(11)  Information  requested  on  a  voliinlary 
basis  is  not  proprietary  in  nature,  but  rather 
for  program  evaluation  purposes  and  is  not 
intended  to  be  published.  Commission 
lre,iiment  of  questionnaire  responses  will  be 
followed;  responses  will  be  aggregated  and 
will  not  be  presented  in  a  manner  that  will 
reveal  the  individual  parties  that  supplied 
the  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Tsuji,  Office  of  Industries,  L'.S. 
International  Trade  Commission.  500  E 
Street.  S\V  ,  Washington,  DC:  20436 
(telephone  No.  202-205-3434).  Copies 
of  the  public  notice  (Agency  Form 
Submitted  for  OMB  Review)  along  with 
the  survey  and  Supporting  Statement  to 
be  submittt^d  to  OMB  will  be  posted  on 
the  Commission's  World  Wide  Web  site 
at  http://iVH-\^Msitc.gov/whatsnffiv.htni 
or  the  agency  submissions  to  OMB  in 
connection  with  this  request  may  be 
obtained  from  Karl  Tsuji.  at  the  above 
address  or  telephone  number  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  (telephone  No  202-205-1810) 

Bv  order  of  the  Commission. 

Issued  0(tober  17.  2002. 
Marilyn  R.  Abbott, 
Secrftan  to  the  Commission. 
[FR  Dot    02-26878  Filed  10-22-02;  8:45  am] 

BIIAJNG  CODE  702O-O2-4> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-989  (Final)] 

Ball  Bearings  From  China 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-989  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  Ib73d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  China  of  certain  ball  bearings  and 
parts  thereof,  provided  for  in 
subheadings  3926.90.45,  4016.93.00. 
4016.93.10.  4016.93.50,  6909.19.50, 
8431.20.00.  8431.39.00,  8482.10.10, 
8482.10.50.  8482.80.00,  8482.91.00. 
8482.99.05,  8482.99.25,  8482.99.35. 
8482.99.65.  8483.20.40,  8483.20.80, 
8483.30.40.  8483.30  80.  8483.50.90. 
8483.90.20,  8483.90.30,  8483.90.70. 


8708.50.50,  8708.60.50.  8708.60.80, 
8708.70.60,  8708.93.30.  8708.93.60. 
8708.93.75.  8708.99.06.  8708.99.31, 
8708.99  40.  8708.99.49.  8708.99.58, 
8708.99.80.  8803.10.00,  8803.20.00, 
8803.3000.  8803.90.30.  and  8803.90.90 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commissions  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E(19CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  8.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-20,5-3187),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commissions  TDD  terminal  on  202- 
205-1810,  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.iiov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public 
SUPPLEMENTARY  INFORMATION: 

Background. — The  final  phase  of  this 
investigation  is  being  scheduled  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain  ball 
bearings  and  parts  thereof  from  China 
are  being  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  733  of  the  Act  (19  U.S.C. 
1673b).  The  investigation  was  requested 


'  (nr  [)iir|M)si's  of  this  investigHlion.  the 
ni.'ji.irliiient  ut  ComintTi  o  hiis  (ichntHi  the  subiect 
men  hdiuiise  .in    .inlltriLtioti  bedrlngs,  ri'i;anlless  ot 
size,  prei  ision  ^rade  tir  use,  that  eiiiplov  balls  as  the 
riallins  element  (whether  srfjiiiid  nr  ungrouiidl  and 
l)art>  thereof  (inner  rum.  uuter  riii^,  cage,  Ijalls. 
•>eaU.  shields,  rti   )  lint  are  pnidiu  ed  in  China 
Imports  of  lhe>e  prudut  ts  are  (lassitled  under  the 
follijwiiin  <  aleK<iri>'s  aiillfrii  tlon  balls,  liall  heannus 
uith  integral  shahs  ainl  parts  thereof,  hall  hearings 
(iiK  lulling  thrust,  angular  (  untart,  anil  radial  ball 
liearingsl  ami  parts  theri^ot,  ami  housed  or  mounted 
tiall  lie.iring  units  and  parts  thereof.  The  scope 
nil  hides  hall  hearing  Ivpe  pillow  blo<;ks  and  parts 
thereof;  and  wheel  huh  units  iiii  orporating  balls  as 
the  rolling  elenifnl   With  regard  to  finished  parts, 
<ill  surh  parts  are  included  in  the  scope  of  the 
petition   With  ritgard  to  unfinished  parts,  such  parts 
are  jni  hided  ltd)  thev  have  been  heat-treated,  or 
(21  heal  treatment  is  not  required  to  be  performed 
on  the  pait    Thus,  the  onlv  unfinished  parts  that  are 
not  covered  hv  the  petition  are  those  that  will  he 
subject  to  heat  treatment  after  importation." 


in  a  petition  filed  on  February  13,  2002, 
by  the  American  Bearing  Manufacturers 
Association,  Washington,  DC. 

Participation  in  the  investigation  and 
puhhc  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
201.11  of  the  Commission's  rules,  no 
later  than  21  days  prior  to  the  hearing 
date  specified  in  this  notice.  A  party 
that  filed  a  notice  of  appearance  during 
the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  during  this  final 
phase.  The  Secretary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  Hst. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  the 
final  phase  of  this  investigation 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S,C,  1677(9),  who  are  parties  to  the 
investigation.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigation  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  February  19,  2003. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.22  of  the 
Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  March  4,  2003,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  February  24,  2003.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
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should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  February  27, 
2003,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(f),  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  February  26.  2003,  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  March  1 1 , 
2003;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  March  1 1 , 
2003.  On  March  26.  2003,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  March  28,  2003,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  §  207.30  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §207.21  of  the  Commission's 
rules. 


By  order  of  the  Commission. 

Issued:  October  17.  2002. 
Marilyn  R.  Abbott, 
Sucretary-  to  the  Commission. 
[FR  Doc.  02-26870  Filed  10-22-02;  8:45  nni] 

BILUNG  CODE  7020-03-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-1006, 1008, 
and  1009  (Final)] 

Urea  Ammonium  Nitrate  Solutions 
From  Belarus,  Russia,  and  Ukraine 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigations 
Nos.  731-TA-1006,  1008,  and  1009 
(Final)  under  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b))  (the 
Act)  to  determine  whether  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of  less- 
than-fair-value  imports  from  Belarus, 
Russia,  and  Ukraine  of  urea  ammonium 
nitrate  solutions,  provided  for  in 
subheading  3102.80.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  i 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  3.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  Iniernational  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 


'  For  purposes  of  these  investigations,  the 
Department  of  (Commerce  has  derined  the  suhjeil 
merchandise  as  "all  mixtures  of  urea  .ind 
ammonium  nitrate  in  ai|ueous  or  aminoniai  .il 
solution,  regarrlless  of  nitrogen  content  hy  weight, 
and  regardless  of  the  presence  of  additives,  siu  h  as 
corrosion  iiihihilors." 


Commission  may  also  be  obtained  by 
accessing  its  internet  server  {http:// 
\^■\^^v. usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.usitr.gov/eol/pubhc. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Commerce  that 
imports  of  urea  ammonium  nitrate 
solutions  from  Belarus.  Russia,  and 
Ukraine  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  §733  of  the  Act  (19  U.S.C. 
1673b).  These  investigations  were 
requested  in  a  petition  filed  on  April  19. 
2002,  by  the  Nitrogen  Solutions  Fair 
Trade  Committee,  an  ad  hoc  coalition  of 
U.S.  producers  consisting  of  CF 
Industries,  Inc.,  Long  Grove.  IL; 
Mississippi  Chemical  Corp..  Yazoo  City, 
MS:  and  Terra  Industries,  Inc.  Sioux 
City.  lA. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and.  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretarv  to  the  Commission,  as 
provided  in  §201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice,  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
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preliminan-  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretan'  for  those  parties 
authorized  to  receive  BPI  under  the 
APO 

Staff  Report 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on 
December  5,  2002.  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
<^  207.22  of  the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  beginning  at  9:30 
a.m.  on  December  18,  2002.  at  the  U.S. 
hiternational  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretarv  to  the  Commission  on  or 
before  December  11,  2002  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  If  unable  to  allocate 
amongst  themselves  respective  times  of 
testimonv  within  the  maximum 
allowable,  all  parties  and  nonparties 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  attend  a 
prehearing  conference  that  is  scheduled 
for  this  purpose  at  9:30  a.m.  on 
December  16.  2002.  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  bv  §«i  201  fi(b)(2). 
201.13(f).  and  207.24  of  the 
Commission's  rules.  Parties  must  submit 
any  request  to  present  a  portion  of  their 
hearing  testimony  in  ccimtra  no  later 
than  7  davs  prior  to  the  date  of  the 
hearing 

Written  Submissions 

Each  party  who  is  an  interested  partv 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  §  207.23 
of  the  Commission's  rules;  the  deadline 
for  filing  IS  December  12.  2002.  Parties 
may  also  file  written  testimonv  in 
connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.24  of 
the  Commissions  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  December  27. 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 


pertinent  to  the  subject  of  the 
investigations  on  or  before  December  27, 
2002.  On  January  13.  2003,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  January  15.  2003,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  *!)  207.30  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§201.6.  207.3,  and 
207  7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
bv  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  bv  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  Thcst;  investigations  are  being 
( undue  ted  iimier  authority  of  title  V'll  of  the 
Tarilf  All  of  m:tO;  this  notice  is  published 
pursuant  to  «)  207.21  of  the  Commissions 
rules. 

Bv  order  oflhe  Commission. 
Issued:  October  17.  2002.. 

Marilyn  R.  Abbott. 

Sfcrt^tan'  tu  thr  ( j)mniission 

IFK  n(K    n2-2hHK()  Filed  10-22-02;  HAS  ami 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  date:  October  29,  2002  at  10 

a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 

Washington.  DC  20436.  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1   Agenda  for  future  meetings:  None. 

2.  Minutes. 

3  Ratificatirm  List. 

4.  Inv.  Nos.  TA^21-1  (Remedy) 
(Pedestal  Actuators  from  China) — 
briefing  and  vote.  (The  Commission  is 
currently  scheduled  to  transmit  its 
views  and  remedy  proposals  to  the 
President  and  U.S.  Trade  Representative 
on  November  7,  2002.) 

5.  Outstanding  action  jackets:  None. 


In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  October  18,  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
|KR  Doc.  02-27089  Filed  10-21-02;  11:0.3 
ami 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Steven  Tyler  Everett,  M.D.;  Revocation 
of  Registration 

On  May  28,  2002,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Steven  Tyler  Everett. 
M.D.  (Dr.  Everett)  of  Port  St.  Lucie, 
Florida,  notifying  him  of  an  opportunity 
to  show  cause  as  to  why  DEA  should 
not  revoke  his  DEA  Certificate  of 
Registration,  BE4443064  under  21 
U.S.C.  824(a),  and  deny  any  pending 
applications  for  renewal  or  modification 
of  that  registration.  As  a  basis  for 
revocation,  the  Order  to  Show  Cause 
alleged  that  Dr.  Everett  is  not  currently 
authorized  to  practice  medicine  or 
handle  controlled  substances  in  Florida, 
the  State  in  which  he  practices.  The 
order  also  notified  Dr.  Everett  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  right  would 
be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Everett  at  his 
registered  location  in  Port  St.  Lucie. 
Florida.  On  June  17.  2002.  DEA  received 
an  undated  signed  receipt  indicating 
that  the  Order  to  Show  Cause  was 
received  on  his  behalf.  DEA  has  not 
received  a  request  for  hearing  or  any 
other  reply  from  Dr.  Everett  or  anyone 
purporting  to  represent  him  in  this 
matter.  Therefore,  the  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Everett  is  deemed  to 
have  waived  his  hearing  right.  After 
considering  material  from  the 
investigative  file  in  this  matter,  the 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43  (d)  and  (e)  and 
1301.46. 

The  Deputy  Administrator  finds  that 
Dr.  Everett  currently  possesses  DEA 
Certificate  of  Registration  BE4443064 


Federal  Register /VoL  67,  No.  205 /Wednesday,  October  23,  2002 /Notices 


65145 


and  that  registration  remains  valid  until 
August  31.  2004.  The  Deputy 
Administrator  further  finds  that  on  July 
10.  2001,  the  State  of  Florida, 
Department  of  Health  (Department  of 
Health)  filed  a  three-count 
Administrative  Complaint  against  Dr. 
Everett  seeking  the  revocation  of  his 
medical  license.  As  a  basis  for 
revocation,  the  Department  of  Health 
alleged,  inter  alia,  that  Dr.  Everett 
engaged  in  a  sexual  relationship  with  a 
patient  and  that  he  committed  fraud  in 
the  practice  of  medicine  by  writing  a 
prescription  for  injectable  Demerol  (a 
Schedule  11  controlled  substance)  in  the 
name  of  one  patient  while  knowing  the 
drug  was  intended  for  and  would  be 
used  by  another. 

On  October  23,  2001,  the  Department 
of  Health  issued  a  Final  Order,  revoking 
Dr.  Everett's  license  to  practice 
medicine.  The  investigative  file  contains 
no  evidence  that  the  Final  Order  has 
been  stayed  or  that  Dr.  Everett's  medical 
license  has  been  reinstated.  Therefore, 
the  Deputy  Administrator  finds  that  Dr. 
Everett  is  not  currently  authorized  to 
practice  medicine  in  the  State  of 
Florida.  As  a  result,  it  is  reasonable  to 
infer  that  he  is  also  without 
authorization  to  handle  controlled 
substances  in  that  State. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  State 
authority  to  handle  controlled 
substances  in  the  State  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Muttaiya  Darmarajeh,  M.D., 
66  FR  52936  (2001);  Dominick  A.  Ricci, 
M.D.,  58  FR  51104  (1993);  Bobby  Watts, 
M.D.,  53  FR  11919  (1988). 

Here,  it  is  clear  that  Dr.  Everett's 
medical  license  has  been  revoked  and 
he  is  not  licensed  to  handle  controlled 
substances  in  the  State  of  Florida,  where 
he  is  registered  with  DEA.  Therefore,  he 
is  not  entitled  to  a  DEA  registration  in 
that  State. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  828  CFR  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  BE4443064, 
issued  to  Steven  Tyler  Everett,  MD.,  be, 
and  it  hereby  is  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby  are 
denied.  This  order  is  effective 
November  22,  2002. 


Dated:  September  30,  2002. 
John  B.  Brown,  III, 

Deputy  Administrator. 

IFR  Doc.  02-26966  Filed  10-22-02;  8:4.5  am] 

BILLING  CODE  4410-0&-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Samuel  Silas  Jacltson,  D.D.S.; 
Revocation  of  Registration 

On  March  5,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Samuel  Silas  Jackson, 
D.D.S.  of  Nashville,  Tennessee, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration, 
BJ5820558  under  21  U.S.C.  824(a)(2), 
(a)(3),  and  (a)(4),  and  deny  any  pending 
applications  for  renewal  or  modification 
of  that  registration  for  reason  that  Dr. 
Jackson  was  convicted  of  a  felony 
offense  related  to  controlled  substances, 
is  not  authorized  to  handle  controlled 
substances  in  the  State  of  Tennessee. 
and  his  continued  registration  would  be 
inconsistent  with  the  public  interest. 
The  order  also  notified  Dr.  Jackson  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  right  would 
be  deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Jackson  at  his 
registered  location  in  Nashville. 
Tennessee,  and  DEA  received  a  signed 
receipt  indicating  that  it  was  received 
on  March  11.  2002.  A  second  copy  of 
the  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Jackson  at  a  location 
in  Forrest  City.  Arkansas.  DEA  again 
received  a  signed  receipt  indicating  that 
the  Order  to  Show  Cause  was  received 
on  behalf  of  Dr.  Jackson.  DEA  has  not 
received  a  request  for  hearing  or  any 
other  reply  from  Dr.  Jackson  or  anyone 
purporting  to  represent  him  in  this 
matter. 

Therefore,  the  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  die  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
having  been  received,  concludes  that  Dr. 
Jackson  is  deemed  to  have  waived  his 
hearing  right.  After  considering  material 
from  the  investigative  file  in  this  matter, 
the  Deputy  Administrator  now  enters 
his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.43(d)  and  (e) 
and  1301.46. 

The  Deputy  Administrator  finds  that 
on  January  24,  2002,  Dr.  Jackson  entered 
into  an  Agreed  Order  of  Revocation  with 
the  Teimessee  Department  of  Health, 


Board  of  Dentistry  (the  Board).  As  the 
caption  of  the  order  suggests.  Dr. 
Jackson  agreed  to  the  revocation  of  his 
state  license  to  practice  dentistry.  The 
Board  found,  inter  alia,  that  Dr.  Jackson 
entered  into  a  conspiracy  with  a  known 
drug  trafficker/federal  fugitive  and  with 
a  confidential  informant  with  the  Drug 
Enforcement  Administration:  and  that 
Dr.  Jackson  conspired  with  others  to 
perform  dental  wf  irk  and  arrange  for 
plastic  surgery  in  California  for  two 
fugitives.  These  actions  by  Dr.  Jackson 
were  carried  out  for  the  purpose  of 
altering  the  fugitives'  dental  records  and 
physical  appearance,  and  to  aid  their 
avoiding  identification  and 
apprehension  by  law  enforcement 
officers.  The  Board  also  found  that  on  or 
about  March  16,  2000,  Dr.  Jackson 
entered  a  guilty  plea  in  the  United 
States  District  Court  for  the  Middle 
District  of  Tennessee  to  one  felony 
count  of  conspiracy  to  be  an  accessory 
after  the  fact,  in  violation  of  18  U.S.C. 
371  and  373. 

There  is  no  evidence  in  the  record 
that  Dr.  Jackson's  license  to  medicine  in 
the  State  of  Tennessee  has  been 
reinstated.  Therefore,  the  Deputy 
Administrator  finds  that  since  Dr. 
Jackson  is  not  currently  authorized  to 
practice  medicine  in  the  State  of 
Tennessee,  it  is  reasonable  to  infer  that 
he  is  not  authorized  to  handle 
controlled  substances  in  that  state. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  be 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Joseph  Thomas  Allevi. 
M.D..  67  FR  35581  (2002):  Dominick  A. 
Ricci,  M.D..  58  FR  51104  (1993);  Bobby 
Watts.  M.D..  53  FR  11919  (1988). 

Here,  it  is  clear  that  Dr.  Jackson  is  not 
licensed  to  handle  controlled  substances 
in  Tennessee,  where  he  is  registered 
with  DEA.  Therefore,  he  is  not  entitled 
to  maintain  that  registration.  Because 
Dr.  Jackson  is  not  entitled  to  a  DEA 
registration  in  Tennessee  due  to  his  lack 
of  state  authorization  to  handle 
controlled  substances,  the  Deputy 
Administrator  concludes  that  it  is 
unnecessary  to  address  whether  Dr. 
Jackson's  registration  should  bo  revoked 
based  upon  the  other  grounds  asserted 
in  the  Order  to  Show  Cause.  See 
Nathaniel- Aikens-Afful.  M.D..  62  FR 
16871  (1997). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
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and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration.  Bf5820558.  issued  to 
Samuel  Silas  lackson.  D.D  S..  be.  and  it 
hereby  is,  revoked.  The  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be.  and  they  hereby 
are.  denied.  This  order  is  effective 
November  22.  2002. 

Ddled    C)(  lober  1.  2002. 
|ohn  B.  Brown.  III. 

Di--[jutv  Administrator 

IKR  D(H    02-2R4fi7  Filed  10-22-02;  8:45  am] 

WLLING  CODE  4410-09-«l 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP  (OJJDP)-1364] 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention:  Meeting  of 
the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention 

agency:  Office  of  Justice  Programs. 
Office  of  juvenile  Justice  and 
Delinquency  Prevention,  justice. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Office  of  [uveniie  Justice 
and  Delinquency  Prevention  is 
announcing  the  meeting  of  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention. 
The  purpose  of  this  meeting  is  for  the 
Council  to  discuss  its  goals  and 
priorities  for  Fiscal  Year  2003.  review 
the  Annual  Report  to  Congress,  and  be 
briefed  on  the  impact  of  marijuana  on 
youth. 

This  meeting  will  be  open  to  the 
public.  Members  of  the  public  who  wish 
to  attend  the  meeting  should  notify  the 
Juvenile  Justice  Resource  Center,  at 
301-519-6473  (this  is  not  a  toll-free 
number)  by  5  p  m  .  ET.  on  Friday. 
November  1.  2002   For  security 
purposes,  photo  identification  will  be 
required 

DATES:  Friday.  November  8,  2002.  10 
a.m.  to  1  p.m.  (ET). 

ADDRESSES:  The  meeting  will  take  place 
at  the  US.  Department  of  Justice.  Office 
of  Justice  Programs.  Main  Conference 
Room.  3rd  Floor.  810  Seventh  Street 
N\V  .  Washington.  DC  20531. 

Oral  and  Written  Conunents 

Anyone  who  wishes  to  submit  oral  or 
written  comments  should  contact  Bob 
Hubbard.  Designated  Federal  Official  for 
the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention. 
OJJDP.  810  Seventh  Street.  NVV.. 
Washington  DC  20531;  Telephone:  202- 


blB-35b7  (This  is  not  a  toll-free 
number);  Fax:  202-307-2093:  E-mail: 
huhbard@oip.usdof.gov.  Requests  for  the 
opportunity  to  present  oral  comments  at 
the  meeting  must  be  made  in  writing  to 
Bob  Hubbard  and  be  received  no  later 
than  12  noon.  Eastern  Time,  on  Friday. 
November  1.  2002. 

Public  statements  presented  at  the 
meeting  should  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  of  10  minutes. 

Written  comments  (at  least  20  copies) 
may  be  mailed  to  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  810 
7th  Street  NW..  Washington.  DC  20531. 
by  October  25.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Daryel  Dunston,  Program 
Manager.  Juvenile  Justice  Resource 
Center,  at  301-519-6473.  (This  is  not  a 
toll-fr«?e  number.) 
SUPPLEMENTARY  INFORMATION:  The 
Coordinating  (Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
established  pursuant  to  section  3(2)A  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  will  meet  to  carry  out  its 
advisory  functions  under  Section  206  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended  (42 
U.S.C.  Sec.  5601  et  seq.).  Documents 
such  as  meeting  announcements, 
agendas,  minutes,  and  interim  and  final 
reports  will  be  available  on  the 
Council's  Web  page  at  ojjdp. ncjrs.org/ 
council/index. html. 

lUU-i\  ()(tub.T  Ifi.  2002. 
|.  Kob«rl  Flores, 

Administrator.  Office  offuvenile  Justice  and 
Dehnquftuy  Prfvcntion 

|KR  no(    02-2HH81  Kiled  10-22-02;  8:45  ami 
BH.UNG  CODE  «410-1H» 


NATIONAL  SCIENCE  FOUNDATION 
Committee  Management;  Renewal 

The  NSF  management  officials  having 
responsibility  for  the  Oversight  Council 
for  the  International  Arctic  Research 
Center  (#9535)  have  determined  that 
renewing  this  group  for  another  year  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Director. 
National  Science  Foundation,  by  42 
U.S.C.  1861  et  spq.  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat. 
General  Service  Administration. 

For  more  information  contact  Susanne 
Bolton  at  (703)  292-7488. 


Dated:  October  18.  2002. 
Susanne  Bolton. 

Committee  Management  Officer. 

|FR  Do( .  02-26981  Filed  10-22-02:  8:45  amj 

aiUJNG  CODE  755S-01-4I 

NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Xame:  Advisory  Committee  for 
Geo.sciences  (1755). 

Dates:  November  6-8.  2002. 

Time: 

10  a.m. -5:30  p.m.  Wednesday.  November 
fi,  2002. 

8:30  a.m. -5:30  p.m.  Thursday.  November 
7,  2002. 

8:30  a.m. -3  p.m.  Friday,  November  8, 
2002. 

Place:  National  Science  Foundation. 
Stafford  II.  4121  Wilson  Boulevard.  Suite  555 
Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Thomas  Spence, 
Directorate  for  Geosciences,  National  Science 
Foundation,  Suite  705.  4101  Wilson 
Boulevard.  Arlington.  Virginia  22230,  Phone 
703-292-8.500. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  research,  education,  and  human 
resources  development  in  the  geosciences. 

Agenda: 

Day  1;  Education  and  Diversity 
Sub(  ommittee  Meeting,  Division 
Subcommittee  Meetings. 

Day  2:  Directorate  activities  and  plans. 
Cross-directorate  programs. 

Day  3;  Communications  and  Information 
Exchange,  Priority  areas,  CJPRA. 

Dated:  October  15,2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

IFR  Do( .  02-26982  Filed  10-22-02;  8:45  amJ 

BILUNG  CODE  7555-01 -»« 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-27] 

BWX  Technologies,  Inc. 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  receipt  of  request  from 
BWX  Technologies,  Inc.  (BWXT),  to 
amend  Special  Nuclear  Material  License 
SNM-42  to  approve  Industrial  Waste 
Landfill  No.  1,  Decommissioning  Plan 
and  Final  Status  Survey  Plan.  The  NRC 
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is  providing  a  notice  of  an  opportunity 
for  a  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  NRC  has  received,  by  letter  dated 
June  11,  2002,  a  request  from  BWXT  to 
amend  its  NRC  Special  Nuclear  Material 
License  SNM-42,  to  approve  BWXT's 
Industrial  Waste  Landfill  No.  1 , 
Decommissioning  Plan  and  Final  Status 
Survey  Plan  (ADAMS  Accession 
Number  ML02 1690397).  The  NRC  is 
providing  a  notice  of  an  opportunity  for 
a  hearing, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julie  Olivier,  Fuel  Cycle  Facilities 
Branch,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T-8A33,  Washington,  DC  20555. 
Telephone  (301)  415-8098. 
SUPPLEMENTARY  INFORMATION:  By  its 
submittal  dated  June  11,  2002,  BWXT 
requested  that  the  NRC  amend  Special 
Nuclear  Materials  License  SNM-42  to 
approve  BWXT's  Industrial  Waste 
Landfill  No.  1,  Decommissioning  Plan 
and  Final  Status  Survey  Plan. 

From  1972  until  1990,  BWXT 
operated  two  industrial  waste  landfills 
at  its  Nuclear  Products  Division  site. 
The  first  landfill  was  used  from  1972 
until  1976.  The  second  landfill  was 
used  in  two  sections.  The  first  section 
operated  from  1977  until  1988;  the 
second  section  operated  from  1989  until 
1990.  Use  of  the  landfills  was 
discontinued  after  June  1990,  because 
the  filter  cake  material  was  found  to 
contain  low  levels  of  radioactive 
contamination. 

Both  landfills  were  operated  in  a 
relatively  similar  manner.  Filter  cake 
material  was  placed  in  a  series  of 
parallel  trenches.  Each  trench  was 
excavated;  sludge  material  was 
transported  to  the  trench  at  one  end  and 
dumped  by  roto-hopper  in  piles  until 
this  area  within  the  trench  was  full. 
Successive  piles  of  filter  cake  material 
placed  in  the  trenches  were  mounded 
above  ground  level.  The  volume  of  the 
filter  cake  placed  in  the  trenches  was 
reduced  by  approximately  30%  after 
allowing  it  to  dry,  resulting  in  the 
mound  above  ground  settling  below 
grade.  Excavated  material  from  the 
trench  was  used  as  a  cover  of  top  soil 
approximately  two  feet  in  depth.  The 
surface  was  then  allowed  to  vegetate 
naturally. 

The  Decommissioning  Plan  and  Final 
Status  Survey  Plan  for  Industrisd  Waste 
Landfill  No.  1  were  developed  in 
accordance  with  10  CFR  70.38 
"Expiration  and  Termination  of 
Licenses  and  Decommissioning  of  Sites 
and  Separate  Buildings  or  Outdoor 


Areas"  and  in  response  to  a  NRC  letter 
dated  February  26,  2001.  Regulatory 
Guide  3.65,  "Standard  Format  and 
Content  of  Decommissioning  Plans  for 
Licensees  Under  10  CFR  parts  30.  40. 
and  70"  (NRC  1989),  and  draft  NUREG/ 
CR5849.  "Manual  for  Conducting 
Radiological  Surveys  in  Support  of 
License  Termination"  (NRC  1992)  were 
used  in  the  development  of  the 
Decommissioning  Plan  and  Final  Status 
Survey  Plan  for  Industrial  Waste 
Landfill  No.  1.  BWXT's  objective  is  to: 

1 .  Demonstrate  through 
characterization  of  the  landfill,  or 
portions  thereof,  that  the  average 
contamination  levels  meet  the  criteria  of 
Option  1  of  NRC's  1981  Branch 
Technical  Position.  (See  46  FR  52061, 
October  23,  1981). 

OR 

2.  Demonstrate  through 
characterization  of  the  landfill  that  the 
average  contamination  levels,  the 
characteristics  of  the  material  buried, 
and  the  site  characteristics,  meet  the 
criteria  of  Option  2  to  NRC's  1981 
Branch  Technical  position.  For  those 
areas  decommissioned  under  Option  2. 
capping  of  the  landfill  will  be  necessary 
to  assure  the  minimum  burial  depth. 

BWXT's  Jime  11,  2002,  request  will  be 
reviewed  by  the  NRC  staff  using 
NUREG-1520,  "Standard  Review  Plan 
for  the  Review  of  a  License  Application 
for  a  Fuel  Cycle  Facility."  and  NUREG- 
1748,  "Environmental  Review  Guidance 
for  Licensing  Actions  Associated  with 
NMSS  Programs." 

The  amendment  application  is 
available  for  public  inspection  and 
copying  at  the  NRC  Public  Document 
Room,  U.S.  Nuclear  Regulatory 
Commission  Headquarters.  Room  0- 
1F21,  11555  Rockville  Pike.  Rockville. 
MD  20852. 

Notice  of  Opportunity  for  Hearing 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  part  2,  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a). 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(d).  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary- 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville.  MD 
20852;  or 


(2)  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  Because  of  continuing 
disruptions  in  the  delivery  of  mail  to 
United  States  Government  offices,  it  is 
requested  that  requests  for  hearing  be 
also  transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415- 
1101.  or  by  e-mail  to 
hearingdocket@nrc.gov. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  licensee.  BWX  Technologies. 
Inc.,  Nuclear  Products  Division,  PO  Box 
785,  Lynchburg,  VA  24505-0785, 
Attention  Mr.  Carl  Yates,  Licensing 
Officer,  and 

(2)  The  NRC  staff,  by  delivery'  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatorv  Commission,  One 
White  Flint  North,'  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Because  of  continuing  disruptions  in  the 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
requests  for  hearing  be  transmitted  to 
the  Office  of  the  General  Counsel  either 
by  means  of  facsimile  transmission  to 
301-415-3725,  or  by  e-mail  to 
OGCMailCen  ter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding:  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

In  addition,  members  of  the  public 
may  provide  comments  on  the  subject 
application  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  Michael  Lesar,  Chief.  Rules 
Review  and  Directives  Branch,  Division 
of  Administration  Services,  Office  of 
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Administration.  US  Nuclear  Regulatory 
Commission.  Washington  D(;  2fl.5.").=i 

Dated  in  Rockville.  Maryland,  this  17th 
day  of  October,  2002. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Eric  J.  Leeds, 

Deputv  Dirfctor,  Division  of  Fuel  Cycle  Safety 

and  Safniiuarch.  Office  of  Nuclear  Material 

Safety  and  Safeguards. 

IFR  Doc.  02-2698.1  Filed  10-22-02;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  US  Nuclear  Regulatory 
Commission  will  convene  a  meeting  of 
the  Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI)  on  October 
28.  2002.  The  meeting  will  take  place  at 
the  address  provided  below.  All 
sessions  of  the  meeting  will  be  open  to 
the  public  with  the  exception  of  the  first 
session,  which  will  be  closed  for  a 
security  briefing  and  to  conduct 
administrative  business  related  to 
internal  personnel  rules  and/or 
practices  of  ACMUI  members.  Topics  of 
discussion  in  the  public  session  will 
include:  (1)  Status  of  the 
implementation  of  the  revised  title  10. 
Code  of  Federal  Regulations,  part  35;  (2) 
Status  of  NUREG  1556,  Vol.  9 
(Consolidated  Guidance  About 
Materials  Licensees:  Program-Specific 
Guidance  About  Licenses  of  Broad 
Scope);  (.3)  Status:  ACMUI 
Subcommittee's  training  and  experience 
recommendations  as  they  pertain  to  the 
revised  title  10  Code  of  Federal 
Regulations,  part  35;  and.  (4)  Discussion 
of  the  National  Materials  Program 
report. 

DATES:  The  public  meeting  will  be  held 
on  Monday  October  28.  2002.  from  10 
a.m.  to  5  p.m.  The  closed  session  will 
be  held  from  8  a.m.  to  9:45  a.m  on 
October  28. 

ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission.  Two  White  Flint  North 
Building.  Conference  Room  T2B3. 
11545  Rockville  Pike.  Rockville.  MD 
20852-2738. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  R.  Williamson,  telephone  (301) 
415-5030;  e-mail  arw<Snrc.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 


Commission.  Washington.  DC  20555- 
0001. 

Conduct  of  the  Meeting 

Manuel  D.  Cerqueira,  M.D..  will  chair 
the  meeting.  Dr.  Cerqueira  will  conduct 
the  meeting  in  a  manner  that  will 
facilitate  the  orderly  conduct  of 
business.  The  following  procedures 
apply  to  public  participation  in  the 
meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Angela 
William.son.  U.S.  Nuclear  Regulatory 
Commission.  Two  White  Flint  North. 
Mail  Slop  T8F5.  Washington.  DC 
20555-0001.  Submittals  must  be 
postmarked  by  October  24.  2002.  and 
must  pertain  to  the  topics  on  the  agenda 
for  the  meeting. 

2.  Questions  from  members  of  the 
public  will  be  permitted  during  the 
meeting,  at  the  discretion  of  the 
Chairman. 

3.  The  transcript  and  written 
comments  will  be  available  for 
inspecti(m  on  NRC's  web  site 
(ivww.nrc.iiov)  and  at  the  NRC  Public 
Document  Room.  11555  Rockville  Pike. 
Rockville.  MD  20852-2738.  telephone 
(800)  397-4209.  on  or  about  December 
.3.  2002.  Minutes  of  the  meeting  will  be 
available  on  or  about  January  7.  2003. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954.  as  amended  (primarily  section 
Itila);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  title  10. 
U.S.  Code  of  Federal  Regulations,  part  7. 

Dated:  October  17.  2002 
Andrew  L.  Bales, 

Advisory  C.ummitlt^f  Management  Officer. 
|FR  Doc.  02-2700.)  Filed  10-22-02:  8:45  am] 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Joint  Meeting  of  the  ACRS 
Subcommittees  on  Reliability  and 
Protiabilistic  Risic  Assessment  and  on 
Plant  Operations;  Notice  of  Meeting 

The  ACRS  Subcommittees  on 
Reliability  and  Probabilistic  Risk 
Assessment  and  on  Plant  Operations 
will  hold  a  joint  meeting  on  November 
1.  2002.  Room  T-2B3,  11545  Rockville 
Pike.  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday.  November  1.  2002 — 8:30  a.m. 
until  the  conclusion  of  business. 


The  joint  Subcommittees  will  be 
briefed  by  the  staff  on  progress  related 
to  two  risk-informed  regulatory 
programs  under  the  scope  of  the  Reactor 
Oversight  Program  (ROP),  namely:  (a) 
efforts  to  develop  risk-informed 
improvements  to  the  technical 
specifications,  and  (b)  progress  related 
to  the  Industry'  Trends  Program  (ITP) 
index  for  initiating  events.  This  joint 
Subcommittee  meeting  is  a  follow-up  to 
a  prior  briefing  on  the  ROP  at  the  493rd 
meeting  of  the  ACRS  on  June  6,  2002. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions,  as  appropriate,  for 
deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  one  of  the 
staff  engineers  named  below  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
these  matters. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  Ms. 
Maggalean  W.  Weston  (telephone:  301- 
415-3151)  between  7:30  a.m.  and  4:15 
p.m.  (EDT).  Persons  plaiming  to  attend 
this  meeting  are  urged  to  contact  the 
above  named  individual  at  least  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda. 

Dated;  October  17,2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 

.■\CRS/AC.\'W. 

IFR  Doc.  02-26997  Filed  10-22-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Safeguards  and  Security;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on 
Safeguards  and  Security  will  hold  a 
closed  meeting  on  October  31,  2002, 
NRC  Auditorium,  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  protect  information 
classified  as  national  security 
information  pursuant  to  5  U.S.C. 
552b(c)(l). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  October  31.  2002—8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  discuss  the 
NRC's  ongoing  work  on  the  evaluation 
of  NRC  license  facilities  for  safeguards 
and  security  vulnerabilities.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Fiulher  information  contact:  Dr. 
Richard  P.  Savio  (telephone  301/415- 
7363)  between  7:30  a.m.  and  4:15  p.m. 
(EDT). 

Dated:  October  17,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 
(FR  Doc.  02-26998  Filed  10-22-02;  8:45  am] 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Safety  Research  Program;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Safety 
Research  Program  will  hold  a  meeting 
on  November  6,  2002,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  November  6,  2002—8:30 
a.m.  until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
NRC  safety  research  program  and 
prepare  a  draft  of  the  ACRS  Annual 
Research  Report  to  the  Commission.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 


positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Conunittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official,  Dr.  Richard 
P.  Savio  (telephone  301/415-7363) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda. 

Dated:  October  17.  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 

[FR  Doc.  02-26999  Filed  10-22-02:  8:45  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  November  12-14,  2002, 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
portions  that  will  be  closed  to  discuss 
Framatome  ANP-Richland  proprietary 
information  per  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows; 

Tuesday,  November  12.  2002—1  p.m. 
until  the  conclusion  of  business. 


The  Subcommittee  will  discuss  the 
status  of  the  Office  of  Nuclear 
Regulatory  Research  Rod  Bundle  Heat 
Transfer  Program  experiments  being 
conducted  at  Pennsylvania  State 
University. 

Wednesday  and  Thursday,  November 
13-14,  2002—8:30  a.m.  until  the 
conclusion  of  business. 

The  Subcommittee  will  continue  its 
review  of  the  Framatome  ANP-Richland 
S-RELAP5  realistic  thermal-hydraulic 
code  version  and  its  application  to 
large-break  LOCA  analyses.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
Framatome  ANP-Richland  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefor  can  be  obtained  by 
contacting  the  Designated  Federal 
Official.  Mr.  Paul  A.  Boehnert 
(telephone  301-415-8065)  between  7:30 
a.m.  and  5  p.m.  (EDT).  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  at 
least  two  working  days  prior  to  the 
meeting  to  be  advised  of  any  potential 
changes  to  the  agenda. 

Dated:  October  17,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 
ACRS/ACNW. 

IFR  Doc.  02-27000  Filed  10-22-02:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena  (GSI- 
189);  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phemjmena  (GSI-189)  wdl 
hold  a  meeting  on  November  5,  2002. 
Room  T-2B3.  1 1545  Rockville  Pike. 
Rockville.  Mar\'land. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  S'ovember  5.  2002—8:30 
ci.m  until  12  30  p  m. 

The  purpose  of  this  meeting  is  to 
discuss  the  results  of  additional 
analyses  to  quantifv'  uncertainties  to 
support  the  NRC  Office  of  Nuclear 
Regulator>'  Research's  proposed 
recommendation  to  resolve  GSl-189, 
Susceptibility  of  Ice  Condenser  and 
Mark  III  Containments  to  Early  Failure 
from  Hydrogen  Combustion  During  a 
Severe  Accident.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Persons  desiring  to  make 
oral  statements  should  notify  the 
Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made.  Electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary' 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted  therefor 
can  be  obtained  by  contacting  the 
Designated  Federal  Official.  Ms. 
Maggalean  VV.  Weston  (telephone  .301- 


415-.<151)  between  7:30  a.m.  and  5  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  at  least  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda. 

D.itfd    ()(  loli.T  17,  J()()2. 
Sher  Bahadur, 

\  SSI )(  Kilt'  DirtHtor  (or  Technical  Support. 
ACKS/ACWV 
IKK  Dot    02-27001  Filed  10-22-02:  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  (as  shown  in  Attachment  1) 
EA-02-104] 

Order  Modifying  Licenses  (Effective 
Immediately) 

In  the  Matter  of  All  10  CFR  part  50 
licensees  who  currently  store  or  have 
near  term  plans  to  store  spent  fuel  in  an 
ISFSl  under  the  general  license 
provisions  of  10  CFR  part  72. 

I 

The  licensees  identified  in 
Attachment  1  to  this  Order  have  been 
issued  d  general  license  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  authorizing  storage 
of  spent  fuel  in  an  independent  spent 
fuel  storage  installation  (ISFSI)  in 
accordance  with  the  Atomic  Energy  Act 
of  1954.  10  CFR  part  50,  and  10  CFR 
part  72.  This  Order  is  being  issued  to  all 
licensees  who  currently  store  spent  fuel 
or  have  identified  near  term  plans  to 
store  spent  fuel  in  an  ISFSI  under  the 
general  license  provisions  of  10  CFR 
part  72.  Commission  regulations  at  10 
CFR  72.212(h)(5)  and  10  CFR  73.55(h)(1) 
require  these  licensees  to  maintain 
safeguards  contingency  plan  procedures 
in  accordance  with  10  CFR  part  73, 
Appendix  C.  Specific  safeguards 
requirements  are  contained  in  10  CFR 
73.55. 

II 

On  September  11,  2001.  terrorists 
simultaneously  attacked  targets  in  New 
York.  NY.  and' Washington,  DC, 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  The 
(Commission  has  also  communicated 
with  other  Federal,  State,  and  local 
government  agencies  and  industry 
representatives  to  discuss  and  evaluate 


the  current  threat  environment  in  order 
to  assess  the  adequacy  of  security 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  required  to  be 
implemented  by  licensees  as  prudent, 
interim  measures,  to  address  the  current 
threat  environment  in  a  consistent 
manner  throughout  the  nuclear  ISFSI 
community.  Therefore,  the  Commission 
is  imposing  requirements,  as  set  forth  in 
Attachment  2'  of  this  Order,  on  all 
licensees  who  currently  store  spent  fuel 
or  have  identified  near  terra  plans  to 
store  spent  fuel  in  an  ISFSI  under  the 
general  license  provisions  of  10  CFR 
part  72.  These  interim  requirements, 
which  supplement  existing  regulatory 
requirements,  will  provide  the 
Commission  with  reasonable  assurance 
that  the  public  health  and  safety  and 
common  defense  and  security  continue 
to  be  adequately  protected  in  the  current 
threat  environment.  These  requirements 
will  remain  in  effect  pending 
notification  from  the  Commission  that  a 
significant  change  in  the  threat 
environment  has  occurred,  or  the 
Commission  determines  that  other 
changes  are  needed. 

The  Commission  recognizes  that 
licensees  may  have  already  initiated 
many  of  the  measures  set  forth  in 
Attachment  2  to  this  Order  in  response 
to  previously  issued  advisories  or  on 
their  own.  It  is  also  recognized  that 
some  measures  may  not  be  possible  or 
necessary  at  some  sites,  or  may  need  to 
be  tailored  to  accommodate  the  specific 
circumstances  existing  at  the  licensee's 
facility  to  achieve  the  intended 
objectives  and  avoid  any  unforeseen 
effect  on  the  safe  storage  of  spent  fuel. 

Although  the  additional  security 
measures  implemented  by  the  licensees 
in  response  to  the  Safeguards  and 
Threat  Advisories  have  been  adequate  to 
provide  reasonable  assurance  of 
adequate  protection  of  public  health  and 
safety,  the  Commission  concludes  that 
the  security  measures  must  be  embodied 
in  an  Order,  consistent  with  the 
established  regulatory'  framework.  In 
order  to  provide  assurance  that 
licensees  are  implementing  prudent 
measures  to  achieve  a  consistent  level  of 
protection  to  address  the  current  threat 


'  .Mtai  hini'iil  :;  itmlaiiis  SAFEGUARDS 
inlnrmatinn  and  will  not  1)0  released  to  the  public. 


Federal  Register / Vol.  67,  No.  205 /Wednesday,  October  23,  2002 /Notices 


65151 


environment,  all  general  licenses  issued 
pursuant  to  10  CFR  7?.210  to  the 
licensees  identified  in  Attachment  1  to 
this  Order  shall  be  modified  to  include 
the  requirements  identified  in 
Attaclunent  2  to  this  Order.  In  addition, 
pursuant  to  10  CFR  2.202, 1  find  that  in 
the  circxmistances  described  above,  the 
public  health,  safety  and  interest  require 
that  this  Order  be  effective  immediately. 

m 

Accordingly,  pursuant  to  Sections 
103,  104,  161b,  161i,  161o,  182  and  186 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
parts  50,  72  and  73,  it  is  hereby  ordered, 
effective  immediately,  that  all  general 
licenses  identified  in  Attachment  1  to 
this  Order  are  modified  as  follows: 

A,  All  licensees  shall, 
notwithstanding  the  provisions  of  any 
Commission  regulation  or  license  to  the 
contrary,  comply  with  the  requirements 
described  in  Attachment  2  to  this  Order 
except  to  the  extent  that  a  more 
stringent  requirement  is  set  forth  in  the 
licensee's  security  plan.  The  licensees 
shall  immediately  start  implementation 
of  the  requirements  in  Attachment  2  to 
the  Order  and  shall  complete 
implementation  by  April  16,  2003,  or 
the  first  day  that  spent  fuel  is  initially 
placed  in  the  ISFSI,  whichever  is  later. 

B.l.  All  licensees  shall,  within  20 
days  of  the  date  of  this  Order,  notify  the 
Commission,  (1)  if  they  are  unable  to 
comply  with  any  of  the  requirements 
described  in  Attachment  2,  (2)  if 
compliance  with  any  of  the 
requirements  is  unnecessary  in  their 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  the  licensee 
to  be  in  violation  of  the  provisions  of 
any  Commission  regulation  or  the 
facility  license.  The  notification  shall 
provide  the  licensees'  justification  for 
seeking  relief  from  or  variation  of  any 
specific  requirement. 

2.  Any  licensee  that  considers  that 
implementation  of  any  of  the 
requirements  described  in  Attachment  2 
to  this  Order  would  adversely  impact 
the  safe  storage  of  spent  fuel  must  notify 
the  Commission,  within  20  days  of  this 
Order,  of  the  adverse  safety  impact,  the 
basis  for  its  determination  that  the 
requirement  has  an  adverse  safety 
impact,  and  either  a  proposal  for 
achieving  the  same  objectives  specified 
in  the  Attachment  2  requirement  in 
question,  or  a  schedule  for  modifying 
the  facility  to  address  the  adverse  safety 
condition.  If  neither  approach  is 
appropriate,  the  licensee  must 
supplement  its  response  to  Condition 
B.l  of  this  Order  to  identify  the 


condition  as  a  requirement  with  which 
it  caimot  comply,  with  attendant 
justifications  as  required  in  Condition 
B,l. 

C.l.  All  licensees  shall,  within  20 
days  of  the  date  of  this  Order,  submit  to 
the  Commission,  a  schedule  for 
achieving  compliemce  with  each 
requirement  described  in  Attachment  2, 

2.  All  licensees  shall  report  to  the 
Commission  when  they  have  achieved 
full  compliance  with  the  requirements 
described  in  Attachment  2. 

D,  Notwithstanding  the  provisions  of 
10  CFR  72,186,  all  measures 
implemented  or  actions  taken  in 
response  to  this  Order  shall  be 
maintained  pending  notification  from 
the  Commission  that  a  significant 
change  in  the  threat  environment  has 
occurred,  or  the  Commission  determines 
that  other  changes  are  needed. 

Licensee  responses  to  Conditions  B.l, 
B,2,  C.l,  and  C.2,  above  shall  be 
submitted  in  accordance  with  10  CFR 
72,4.  In  addition,  licensee  submittals 
that  contain  Safeguards  Information 
shall  be  properly  marked  and  handled 
in  accordance  with  10  CFR  73.21. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards  may,  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  the  licensee  of  good  cause. 

IV 

In  accordance  with  10  CFR  2,202,  the 
licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary', 
Office  of  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulator}' 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Nuclear  Material 


Safety  and  Safeguards.  U.S.  Nuclear 
Regulator^'  Commission,  Washington, 
DC  20555,  to  the  Assistant  General 
Counsel  for  Materials  Litigation  and 
Enforcement  at  the  same  address;  to  the 
Regional  Administrator  for  NRC  Region 
I,  II,  III,  or  IV,  as  appropriate  for  the 
specific  facility:  and  to  the  licensee  if 
the  answer  or  hearing  request  is  by  a 
person  other  than  the  licensee.  Because 
of  potential  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  301- 
415-3725  or  by  e-mail  to 
OGCMailCentei@nrc.gov.  If  a  person 
other  than  the  licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2. 714(d).- 

If  a  hearing  is  requested  by  the 
licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  emd 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
licensee  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  ar. 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  III  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order. 

For  the  Nuclear  Regulatory  Commission. 


-'  The  most  recent  version  of  Title  10  of  the  ik>Ae 
ol  Federal  Kcmilations.  pul)lishpd  januarv  1.  2002. 
inadverteiith  omitted  the  last  M'lilciKe  of  10  Cf  K 
2.714  (d)  and  paragraphs  fd)ll)  ami  (dH2l  re^ardmg 
petitions  to  Intervene  and  (  onlentions  F-or  the 
complete,  corrected  text  of  U)  CKK  2  ~H  (dl.  please 
see  fi7  KR  20884,  April  29.  2002 
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Datf'tl  this  ifith  Hay  of  October.  2002. 

Margaret  V.  Federline, 

Dfputv  Director.  Office  of  Nuclear  Material 
Sdfi'tv  and  Snffiiiiiirds. 

Attachment  I — Address  List 

Oliver  D.  Kingsley.  jr..  President  and 
Chief  Nuclear  Officer.  Dresden 
Nuclear  Power  Station,  Docket  Nt). 
72-37,  Exelon  Generation  (Company. 
LLC,  4300  Winfield  Road. 
Warrenville.  IL  60555 

Michael  B.  .Sellman,  President  and  CEO. 
Point  Beach  Nuclear  Plant,  Docket  No. 
72-5.  Nuclear  Management  Ciompany. 
LLC.  700  First  Street.  Hudson.  \V1 
54016 

Michael  B  Sellman.  President  and  CKO. 
Palisades  Plant.  Docket  No.  72-7, 
Nuclear  Manayem<'nt  (Company.  LLC. 
700  First  Stre»,'t.  Hudsim.  W'l  54016 

Robert  F.  Saunders,  President  and  (ihief 
Nuclear  Officer,  Davis-Besse  Nuclear 
Power  Station,  Docket  No.  72-14. 
FirstKnergv  Nuclear  Operating 
Company.  FirstEnergy  C^irporation.  76 
South  Main  Street.  Akron.  OH  44.108 

Robert  G.  Byram.  Senior  Vice  President 
&  Chief  Nuclear  Officer.  Susquehann.i 
Steam  Elwtric  Station,  Docket  No. 
72-28,  PPL  Susquehanna.  LLC.  2 
North  Ninth  Street,  Allentown,  PA 
18101 

Oliver  D.  Kingsley.  Ir.,  President  and 
Chief  Nuclear  Officer,  Peach  Bottom 
Atomic  Power  Station,  Docket  No.  72- 
2Q,  E.xelon  Generation  Company,  4300 
Winfield  Road,  Warrenville,  IL  60555 

Michael  S  Tuckman.  Executive  Vice 
President  Nuclear  Generation.  Oconee 
Nuclear  ,Statif)n,  Docket  No.  72^0, 
Duke  Energy  Corporation,  526  .South 
C;hurch  .St,  Mail  Code  EC  07  H, 
Charlotte.  NC  28242 

Michael  S.  Tuckman.  Executive  Vice 
President,  Nuclear  (ieneration. 
W'illiam  B.  McGuire  Nuclear  Station. 
Docket  No.  72-38,  Duke  Energy 
Corporation,  526  South  Church  St. 
Mail  Code  EC  07  H,  Charlotte.  NC 
28242 

W  G  Hairston,  111.  President  and  Chief 
Executive  Officer.  Edwin  1.  Hatch 
Nuclear  Plant,  Docket  No.  72-36. 
Southern  Nuclear  Operating 
Company.  Inr  .  40  Inverness  Onter 
Parkway,  Birmingham,  .\L  35242 

Garv  (   Taylor.  .Senior  Vice  President 
and  Chief  Operating  Officer,  .\rkansas 
Nuclear  One,  Docket  No.  72-13. 
Entergy  Operations  Inc.,  1340  Echelon 
Parkway,  laikson.  MS  59213 

Harold  B.  Ray.  Exe(  utive  Vice  President. 
San  Onofre  Nuclear  Generating 
Station.  Docket  No.  72-41,  Southern 
Cialifornia  Edison  8631  Rush  Street, 
Rosemead.  C:A  91770 

lames  M.  Levine.  Executive  Vice 

President  antl  C:hief  Operating  Officer. 


Palo  Verde  Nuclear  Generating 
Station.  Docket  No.  72-44.  Arizona 
Public  Service  Company,  400  North 
5lh  Street,  MS  9046,  Phoenix,  AZ 
85004 

IV.  Parrish.  Chief  Executive  Officer. 
Columbia  Generating  Station,  Docket 
No.  72-35,  Energy  Northwest,  MD 
1023,  Snake  River  Warehouse.  North 
Power  Plant  Loop,  Richland,  WA 
99352 

Michael  B.  Sellman.  President  and  Chief 
Executive  Officer.  Duane  Arnold 
Energy  Center.  Docket  No.  72-32. 
Nuclear  Management  Company.  LLC. 
700  First  Street.  Hudson.  Wl  54016 

Robert  A   Fenech.  Senior  Vice 

President.  Nuclear.  Fossil,  and  Hydro 
Operations.  Big  Rock  Point  Nuclear 
Plant.  Docket  No.  72-43.  Consumers 
Energy  (Company.  212  West  Michigan 
Avenue.  Jackson.  MI  49201 

Michael  Kansler,  Senior  Vice  President 
and  Chief  Operating  Officer.  James  A. 
Fitzpalrick  Nuclear  Power  Plant, 
Docket  No.  72-12,  Entergy  Nuclear 
Operati(jns,  Inc.,  440  Hamilton 
Avenue,  White  Plains,  NY  10601 

Russell  A.  Mellor,  President,  Yankee 
Nuclear  Power  .Station.  Docket  No. 
72-31,  Yankee  Atomic  Electric 
Company.  19  Midstate  Drive,  Suite 
200.  Auburn.  MA  01501 

Michael  |.  Meisner.  Chief  Nuclear 
Offi(  er,  Maine  Yankee  Atomic  Power 
Station,  Docket  No.  72-30.  Maine 
Yankee  Atomic  Power  Company.  321 
Old  Ferry  Road,  Wiscassef,  ME' 
04578-4922 

K   I  Heider,  Vice  President — Operations 
and  Deccmimissioning,  Haddam  Neck 
Plant.  Connecticut  Yankee  Atomic 
Power  Co..  Docket  No.  72-39.  362 
Injun  Hollow  Road.  East  Hampton.  CT 
06424-3099 

Oliver  D.  Kingsley.  [r.  President  and 
Chief  Nuclear  Officer.  Oyster  Creek 
Nuclear  Generating  Station,  Docket 
No.  72-15,  Exelon  Generation 
Company,  LLC,  4300  Winfield  Road, 
Warrenville,  IL  60555 

lohn  A.  Scalice.  Chief  Nuclear  Officer 
and  Executive  Vice  President. 
Sequoyah  Nuclear  Plant.  Docket  No. 
72-34.  Tennessee  Valley  Authority, 
6A  Lookout  Place,  1101  Market  Street. 
Chattanooga.  TN  37402-2801 

W  G  Hairston,  III,  President  and  Chief 
Executive  Officer,  loseph  M.  Farley 
Nuclear  Plant,  Docket  No.  72-42. 
Southern  Nu(  iear  Operating 
Company.  Inc  .  40  Inverness  Center 
Parkway,  Birmingham,  AL  35242 

IKK  Dm.  02-26986  Filed  10-22-O2;  8:4.t  rtni| 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  (as  shown  in  Attachment  1) 
EA-02-104] 

Order  Modifying  Licenses  (Effective 
Immediately) 

In  the  matlt-r  ot:  all  10  CKR  piirt  72 
lici.'nseHS  who  currenlh  storf  or  have  ntmr 
term  plans  to  stoin  spent  futil  in  an  ISK.SI 
under  the  spet.ific  license  provisions  of  10 
CFK  part  72. 

I 

The  licensees  identified  in 
Attachment  1  to  this  Order  have  been 
issued  a  specific  license  by  the  U.S. 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission)  authorizing  storage 
of  spent  fuel  in  an  independent  spent 
fuel  storage  installation  (ISFSI)  in 
accordance  with  the  Atomic  Energy  Act 
of  1954.  and  10  CFR  part  72.  This  Order 
is  being  issued  to  all  licensees  who 
currently  store  spent  fuel  or  have 
identified  near  term  plans  to  store  spent 
fuel  in  an  ISFSI  under  the  specific 
license  provisions  of  10  CFR  part  72. 
Commission  regulations  at  10  CFR 
72.184(b)  require  these  licensees  to 
maintain  safeguards  contingency  plan 
procedures  in  accordance  with  10  CFR 
part  73.  Appendix  C.  Specific 
safeguards  requirements  are  contained 
in  10  CFR  73.51  or  73.55,  as  applicable. 

II 

On  September  11,  2001,  terrorists 
simultaneouslv  attacked  targets  in  New 
York,  NY.  and'Washington.  DC. 
utilizing  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequently 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees"  capabilities  and 
readiness  to  respond  to  a  potential 
attack  on  a  nuclear  facility.  The 
Commission  has  also  communicated 
with  other  Federal.  State,  and  local 
government  agencies  and  industry- 
representatives  to  discuss  and  evaluate 
the  current  threat  environment  in  order 
to  assess  the  adequacy  of  security 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  required  to  be 
implemented  by  licensees  as  prudent. 
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interim  measures,  to  address  the  current 
threat  environment  in  a  consistent 
manner  throughout  the  nuclear  ISFSI 
community.  Therefore,  the  Commission 
is  imposing  requirements,  as  set  forth  in 
Attachment  2  '  of  this  Order,  on  all 
licensees  who  currently  store  spent  fuel 
or  have  identified  near  term  plans  to 
store  spent  fuel  in  an  ISFSI  under  the 
specific  license  provisions  of  10  CFR 
part  72.  These  interim  requirements, 
which  supplement  existing  regulatory 
requirements,  will  provide  the 
Conunission  with  reasonable  assurance 
that  the  public  health  and  safety  and 
common  defense  and  security  continue 
to  be  adequately  protected  in  the  current 
threat  environment.  These  requirements 
will  remain  in  effect  pending 
notification  from  the  Commission  that  a 
significant  change  in  the  threat 
environment  has  occurred,  or  the 
Commission  determines  that  other 
changes  are  needed. 

The  Commission  recognizes  that 
licensees  may  have  aheady  initiated 
many  of  the  measures  set  forth  in 
Attachment  2  to  this  Order  in  response 
to  previously  issued  advisories  or  on 
their  own.  It  is  also  recognized  that 
some  measures  may  not  be  possible  or 
necessary  at  some  sites,  or  may  need  to 
be  tailored  to  accommodate  the  specific 
circumstances  existing  at  the  licensee's 
facility  to  achieve  the  intended 
objectives  and  avoid  any  unforeseen 
effect  on  the  safe  storage  of  spent  fuel. 

Although  the  additional  security 
measures  implemented  by  the  licensees 
in  response  to  the  Safeguards  and 
Threat  Advisories  have  been  adequate  to 
provide  reasonable  assurance  of 
adequate  protection  of  public  health  and 
safety,  the  Commission  concludes  that 
the  security  measures  must  be  embodied 
in  an  Order,  consistent  with  the 
established  regulatory  framework.  In 
order  to  provide  assurance  that 
licensees  are  implementing  prudent 
measures  to  achieve  a  consistent  level  of 
protection  to  address  the  current  threat 
environment,  all  specific  licenses  issued 
pursuant  to  10  CFR  72.40  to  the 
licensees  identified  in  Attachment  1  to 
this  Order  shall  be  modified  to  include 
the  requirements  identified  in 
Attachment  2  to  this  Order.  In  addition, 
pursuant  to  10  CFR  2.202, 1  find  that  in 
the  circumstances  described  above,  the 
public  health,  safety  and  interest  require 
that  this  Order  be  effective  immediately. 

m 

Accordingly,  pursuant  to  sections  53, 
161b,  161i,  161o.  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 


'  Attachment  2  contains  SAFEGUARDS 
information  and  will  not  be  released  to  the  public. 


and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  parts  72  and  73, 
it  is  hereby  ordered,  effective 
immediately,  that  all  specific  licenses 
identified  in  Attachment  1  to  this  Order 
are  modified  as  follows: 

A.  All  licensees  shall, 
notwithstanding  the  provisions  of  any 
Commission  regulation  or  license  to  the 
contrary,  comply  with  the  requirements 
described  in  Attachment  2  to  this  Order 
except  to  the  extent  that  a  more 
stringent  requirement  is  set  forth  in  the 
licensee's  security  plan.  The  licensees 
shall  immediately  start  implementation 
of  the  requirements  in  Attachment  2  to 
the  Order  and  shall  complete 
implementation  by  April  16,  2003,  or 
the  first  day  that  spent  fuel  is  initially 
placed  in  the  ISFSI,  whichever  is  later. 

B.l.  All  licensees  shall,  within  20 
days  of  the  date  of  this  Order,  notify  the 
Commission.  (1)  if  they  are  unable  to 
comply  with  any  of  the  requirements 
described  in  Attachment  2.  (2)  if 
compliance  with  any  of  the 
requirements  is  unnecessary  in  their 
specific  circumstances,  or  (3)  if 
implementation  of  any  of  the 
requirements  would  cause  the  licensee 
to  be  in  violation  of  the  provisions  of 
any  Commission  regulation  or  the 
facility  license.  The  notification  shall 
provide  the  licensees'  justification  for 
seeking  relief  from  or  variation  of  any 
specific  requirement. 

2.  Any  licensee  that  considers  that 
implementation  of  any  of  the 
requirements  described  in  Attachment  2 
to  this  Order  would  adversely  impact 
the  safe  storage  of  spent  fuel  must  notif\' 
the  Commission,  within  20  days  of  this 
Order,  of  the  adverse  safety  impact,  the 
basis  for  its  determination  that  the 
requirement  has  an  adverse  safety 
impact,  and  either  a  proposal  for 
achieving  the  same  objectives  specified 
in  the  Attachment  2  requirement  in 
question,  or  a  schedule  for  modif\'ing 
the  facility  to  address  the  adverse  safety 
condition.  If  neither  approach  is 
appropriate,  the  licensee  must 
supplement  its  response  to  Condition 
B.l  of  this  Order  to  identify  the 
condition  as  a  requirement  with  which 
it  cannot  comply,  with  attendant 
justifications  as  required  in  Condition 

B,l. 

C,l.  All  licensees  shall,  within  20 
days  of  the  date  of  this  Order,  submit  to 
the  Commission,  a  schedule  for 
achieving  compliance  with  each 
requirement  described  in  Attachment  2. 

2.  All  licensees  shall  report  to  the 
Commission  when  they  have  achieved 
full  compliance  with  the  requirements 
described  in  Attachment  2. 

D.  Notwithstanding  the  provisions  of 
10  CFR  72.186,  all  measures 


implemented  or  actions  taken  in 
response  to  this  Order  shall  be 
maintained  pending  notification  from 
the  Commission  that  a  significant 
change  in  the  threat  environment  has 
occurred,  or  the  Commission  determines 
that  other  changes  are  needed. 

Licensee  responses  to  Conditions  B  1, 
B.2,  C.l,  and  C.2,  above  shall  be 
submitted  in  accordance  with  10  CFR 
72.4.  In  addition,  licensee  submittals 
that  contain  Safeguards  Information 
shall  be  properly  marked  and  handled 
in  accordance  with  10  CFR  73.21. 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards  may.  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  the  licensee  of  good  cause. 

IV 

In  accordance  with  10  CFR  2.202.  the 
licensee  must,  and  any  other  per.son 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
mav  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  in  which  to  submit 
an  answer  or  request  a  hearing  must  be 
made  in  writing  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  set  forth  the 
matters  of  fact  and  law  on  which  the 
licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary, 
Office  of  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Rulemakings  and 
Adjudications  Staff.  Washington.  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  to  the  Assistant  General 
Counsel  for  Materials  Litigation  and 
Enforcement  at  the  same  address;  to  the 
Regional  Administrator  for  NRC  Region 
I,  II,  III,  or  IV,  as  appropriate  for  the 
specific  facility:  and  to  the  licensee  if 
the  answer  or  hearing  request  is  by  a 
person  other  than  the  licensee.  Because 
of  potential  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
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by  means  of  f.K  simile  trdnsmlssion  tn 
;?01-415-1 101  or  bv  e-mail  to 
heonngdockptrnmrc  gov  and  also  to  the 
Office  of  the  Cieneral  Counsel  either  by 
means  of  facsimile  transmission  to  301- 
41.5-3725  or  hv  e-mail  to 
OGCMuilCpntfrfynn-  gov.  if  a  person 
other  than  the  licensee  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  hv  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d).- 
If  a  hearing  is  requested  bv  the 
licensee  or  a  person  whose  interest  is 
adverselv  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  the 
licensee  mav.  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  spe<:ified  in 
Section  III  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  III  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  Order 

For  the  Nuclear  Regulatorv'  Commission. 
IJHied  this  Ihth  (Ihv  of  October.  2002. 
Margaret  V.  Federline, 

Deputy  Director.  Office  of  Nuclear  Material 
Safftv  and  Hafr^iiards 

Attachment  1 — Address  List 

Steve  Redeker.  Manager,  Plant  Closure  iic 
Decommissioning,  Rancho  Seco, 
Docket  No.  72-11.  Sacramento 
Municipal  Utilitv  District.  14440 
Twin  Cities  Road.  Herald.  C:A  95b3« 

Stephen  M.  Quennoz,  Vice  President 
Power  SuppU'/Generation.  Trojan 
Nuclear  Plant.  Docket  No  72-17. 
Portland  (General  Electric  (Company. 


IJl  South  West  Salmon  Street, 
Portland.  OR  97204 

Mr  Warren  Bergholz.  Acting  Manager, 
Idaho  Operations  Office,  Docket  Nos. 
72-9  and  72-20,  U.S.  Department  of 
Energv,  850  Energy  Drive,  Idaho  Falls, 
ID  83401 

Michael  B  Sellman.  President  and  CEO, 
Prairie  Island  Nuclear  Generating 
Plant,  Docket  No.  72-10,  Nuclear 
Management  C;ompany,  LLC,  700  First 
Street,  Hudson,  WI  54016 

Charles  Cruse,  Vice  President — Nuclear 
Energy,  (lalvert  Cliffs  Nuclear  Power 
Plant,  Docket  No.  72-8,  Constellation 
Energv  Croup,  Inc.,  1650  Calvert  Cliffs 
Pkwy!  Office  2-OTF,  Lusby.  MD 
20657 

David  ('hristian,  Sr.  Vice  President 
Nuclear  and  Chief  Nuclear  Officer, 
North  Anna  Power  Station,  Docket 
No.  72-16.  Virginia  Electric  &  Power 
Company.  5000  Dominion  Blvd.,  Glen 
Allen.  VA  23060-6711 

David  Christian,  Sr.  Vice  President 
Nuclear  and.  (Ihief  Nuclear  Officer, 
Surrv  Power  Station.  Docket  No.  72- 
2.  Virginia  Electric  &  Power  Company, 
5000  Dominion  Blvd.,  Glen  Allen,  VA 
23060-7611 

C.S.  (Scotty)  Hinnant.  Senior  Vice 
President  and  Chief  Nuclear  Officer, 
H  B.  Robinson  Steam  Electric  Plant, 
Docket  No.  72-3,  Progress  Energy, 
Inc.,  410  South  Wilmington  St., 
Raleigh,  NC  27601 

Michael  S.  Tuckman,  Executive  Vice 
President  Nuclear  Generation,  Oconee 
Nuclear  Station,  Docket  No.  72-4, 
Duke  Energy  Corporation,  526  South 
Church  St,  Mail  Code  EC  07  H, 
Charlotte,  NC  28242 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Guidelines  tor  Ensuring  and 
Maximizing  the  Quality,  Obiectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  the  Office  of  Science 
and  Technology  Policy 

agency:  Office  of  Science  and 

Tec  hnologv  Policy. 

ACTION:  Notice  of  availability. 


-  ;  iir-  liL.^r  rw  Pill  version  of  Tille  10  nf  the  Code 
of  Federal  Rexulatmns,  published  |anuar\'  1,  2002. 
inadvertendy  omitted  the  last  sentence  of  11)  CFR 
2.714(d)  and  paragraphs  (d)(1)  and  (d)(2)  regardinu 
petitions  to  intervene  and  mntenlions.  For  the 
-t:oniplele.  correrled  text  of  Ul  CFR  2  714(d).  please 
see  67  FR  20884.  Aprd  29,  2002. 


SUMMARY:  The  Office  of  Science  and 
Tw  hnologv  Policy  (OSTP)  has  finalized 
Its  Information  Quality  Guidelines, 
which  describe  OSTP's  pre- 
dissemination  information  quality 
control  and  an  administrative 
mechanism  for  requests  for  correction  of 
information  publicly  disseminated  by 
OSTP.  The  final  Information  Quality 


Guidelines  are  posted  on  OSTP's  web 
site,  httpJ/H'WH-. ostp.gov. 
DATES:  OSTP's  pre-dissemination 
review  applies  to  information  that  OSTP 
first  disseminates  on  or  after  October  1, 
2002.  OSTP's  administrative  mechanism 
for  correcting  information  that  OSTP 
disseminates  applies  to  information  that 
OSTP  disseminates  on  or  after  October 
1.  2002,  regardless  of  when  OSTP  first 
disseminated  the  information. 
FOR  FURTHER  INFORMATWN  CONTACT:  Stan 
Sokul,  Office  of  Science  and  Technology 
Policy.  Washington,  DC  20502. 
Telephone:  (202)  456-7116. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  prior  Office  of  Management  and 
Budget  (OMB)  guidance,  on  May  1, 
2002,  OSTP  posted  an  initial  draft  of 
these  guidelines  on  its  web  site,  and 
published  a  Notice  of  their  availability 
in  the  Federal  Register  seeking  public 
comment  by  June  14,  2002.  OSTP 
submitted  draft  guidelines  to  OMB  on 
August  1,  2002,  and  revised  draft 
guidelines  again  on  September  24,  2002. 
These  final  guidelines  reflect  the  results 
of  the  OMB  review  process. 

In  response  to  OSTP's  Federal 
Register  Notice,  two  public  comments 
were  received,  from  the  Competitive 
Enterprise  Institute  (CEI)  and  the  Center 
for  Regulatory  Effectiveness  (CRE).  Both 
public  comments  consisted  of  identical 
commentary  on  federal  agency 
compliance  with  the  Data  Quality  Act 
generally.  In  addition,  the  CRE  comment 
enclosed  a  legal  opinion  stating  that  no 
agency  dissemination  of  information 
should  be  excluded  from  the  Data 
Quality  Act  [i.e..  challenging  any 
exclusions  to  the  definition  of 
"information  "),  and  the  CEI  comment 
included  an  argument  why  OSTP 
should  cease  disseminating  the  National 
Assessment  on  Climate  Change.  OSTP 
also  received  a  June  10.  2002,  and  a 
September  5,  2002,  "Memorandum  for 
President's  Management  Council"  from 
OMB.  These  OMB  Memoranda  provided 
agencies  with  additional  guidance  on 
designing  information  quality 
guidelines. 

OSTP  modified  its  May  1 .  2002,  draft 
guidelines  in  several  respects  in 
response  to  the  OMB  Memoranda  and  in 
response  to  OSTP -OMB  discussions  as 
part  of  OMB's  review  of  OSTP's  draft 
guidelines,  but  made  no  alterations  in 
response  to  the  public  comments.  While 
in  many  instances  the  OSTP  guidelines 
conformed  to  the  CRE/CEl  commentary 
or  the  commentarv'  was  not  applicable, 
in  several  instances  the  CRE/CEI 
commentary  did  challenge  OMB 
guidelines  that  OSTP  had  followed. 
OSTP  interprets  the  statute,  however,  as 
giving  OMB  broad  discretion  in 
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providing  guidance  under  the  Data 
Quality  Act  to  federal  agencies,  so  OSTP 
did  not  alter  its  own  guidelines  to 
deviate  from  OMB's  guidance.  A 
summary  of  significant  amendments  to 
OSTP's  initial  draft  guidelines  follows, 
in  order  of  the  text: 

A  new  paragraph  2  was  added  to 
section  I,  to  clarify  that  OSTP  will  treat 
information  quality  as  integral  to  every 
step  of  the  information  creation, 
collection,  maintenance  and 
dissemination  processes. 

Paragraph  12  of  section  n(B)  was 
modified  to  state  that  when  reviewing 
the  quality  of  information  being 
prepared  by  other  agencies  (e.g.,  when 
OSTP  coordinates  an  inter-agency 
drafting  process),  OSTP  may  request 
that  the  agencies  certify  in  writing  that 
the  information  they  are  providing 
complies  with  their  own  pre- 
dissemination  review  processes  and 
that,  upon  such  certification,  OSTP  can 
presume  such  information  complies 
v>dth  the  Data  Quality  Act  and  OMB's 
guidelines. 

Paragraph  1  of  section  III(A), 
involving  correction  requests,  was 
modified  to  state  that  OSTP's  failure  to 
comply  with  its  own  or  OMB's 
information  quality  guidelines  can  form 
the  basis  of  a  complaint. 

Paragraph  2  of  section  III(A)  was 
modified  to  delete  any  specific 
timeliness  requirements. 

Paragraph  3  of  section  III(A)  was 
modified  to  require  a  complaint  to 
reference  OSTP's  or  OMB's  information 
quality  guidelines  as  well  as  the 
information  alleged  to  be  incorrect. 

Paragraph  7  of  section  III(A)  was 
modified  to  clarify  that  requestors  bear 
the  burden  of  proof  with  respect  to  the 
necessity  of  a  correction  and  the  type  of 
correction  to  be  made. 

A  new  subsection  C,  Rulemaking  and 
Other  Public  Comment  Procedures,  was 
added  to  section  in,  to  clarify  the 
circiunstances  under  which  OSTP 
would  make  corrections  during  a  notice 
and  conmient  proceeding  prior  to  final 
agency  action  in  that  proceeding. 

In  section  V,  Definitions,  paragraph 
2(f)  was  modified  to  clarify  that 
information  contained  in  testimony 
before  the  courts,  administrative  bodies 
or  Congress  is  excluded  from  the 
definition  of  "information"  only  to  the 
extent  that  the  information  contained  in 
such  testimony  was  already  previously 
disseminated.  Paragraph  3  was  similarly 
modified  with  respect  to  information 
contained  in  press  releases. 

Paragraph  6(b)(ii)(A)  of  section  V  was 
modified  to  clarify  that  reproducibility 
of  original  and  supporting  data  will  be 
assured  according  to  commonly 


accepted  scientific,  financial,  or 
statistical  standards. 

Dated:  October  16.  2002. 
Barbara  Ann  Ferguson, 

Assistant  Director  for  Budget  and 
Administration.  Office  of  Science  and 
Technology  Policy. 
[FR  Doc.  02-26899  Filed  10-22-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46668;  File  No.  10-132] 

Acknowledgement  of  Receipt  of  Notice 
of  Registration  as  a  National  Securities 
Exchange  Pursuant  to  Section  6(g)  of 
the  Securities  Exchange  Act  of  1934  by 
the  Chicago  Mercantile  Exchange  inc. 

October  16,  2002. 

Section  6(g)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  1  provides  that  an  exchange  may 
register  as  a  national  securities  exchange 
solely  for  the  purposes  of  trading 
security  futures  products  by  filing  a 
written  notice  with  the  Securities  and 
Exchange  Commission  ("Commission") 
if  such  exchange  is  designated  as  a 
contract  market  by  the  Commodity 
Futures  Trading  Commission  or 
registered  as  a  derivative  transaction 
execution  facility  under  section  5a  of 
the  Commodity  Exchange  Act.^  Rule  6a- 
4  under  the  Exchange  Act  *  requires  that 
such  an  exchange  submit  written  notice 
of  registration  to  the  Commission  on 
Form  l-N."  An  exchange's  registration 
as  a  national  securities  exchange 
becomes  effective  contemporaneously 
with  the  submission  of  the  written 
notice  on  Form  l-N.^ 

On  August  29,  2002,  the  Chicago 
Mercantile  Exchange  Inc.  ("CME")  filed 
a  Form  1-N  with  the  Commission.^ 
Pursuant  to  section  6(g)(3)  of  the 
Exchange  Act,''  the  Commission  hereby 
acknowledges  receipt  of  the  Form  1-N, 
as  amended,  submitted  by  CME.  Copies 
of  the  Form  1-N  submitted  by  CME, 
including  all  exhibits,  are  available  in 


>  15  U.S.C.  78f(g). 

2  7U.S.C.  7a. 

M7CFR240.6a-4. 

*  Upon  receipt  of  a  Form  1-N,  the  Division  of 
Market  Regulation  examines  the  notice  to  determine 
whether  all  necessary  information  has  been 
supplied  and  whether  all  other  required  documents 
have  been  furnished  in  proper  form.  Exchange  Act 
Rule  202.3(b)(3).  17  CFR  202.3(b)(3). 

5  Section  6(g)(2)(B)  of  the  Exchange  Act. 

"CME  provided  the  Commission  with  an  initial 
Form  1-N  on  December  29.  2001.  On  August  29. 
2002,  CME  filed  an  amendment  to  its  Form  1-N  to 
complete  the  required  exhibits. 

M5  U.S.C.  78f(g)(3). 


the  Commission's  Public  Reference 
Room,  File  No.  10-132. 

For  questions  regarding  this  Release, 
contact:  Theodore  Lazo.  Senior  Special 
Counsel  at  (202)  942-0745,  or  [ennifer 
Colihan,  Special  Counsel  at  (202)  942- 
0735;  Division  of  Market  Regulation. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.  Washington.  DC 
20549-1001. 

By  the  Com.mission. 
Margaret  H.  McFarland, 
Deputy  Secretar}'. 

|FR  Doc.  02-26884  Filed  10-22-02:  8:45  am] 
BILLING  C006  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-01185] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  Chicago  Stock 
Exchange,  Inc.  (General  Mills,  Inc., 
Common  Stock,  $.10  Par  Value) 

October  17,  2002. 

General  Mills,  Inc.,  a  Delaware 
corporation  ("Issuer  "),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.10  par  value  ("Security  ").  from 
listing  and  registration  on  the  Chicago 
Stock  Exchange.  Inc.  ("CHX  "  or 
"Exchange"). 

The  Issuer  states  in  its  application 
that  it  has  met  tlie  complied  with  the 
requirements  of  he  CHX  Article  XXVIll, 
Rule  4,  by  complying  with  Exchange's 
rules  governing  an  issuer's  voluntary 
withdrawal  of  a  security  from  listing 
and  registration.  In  making  the  decision 
to  withdraw  the  Security  from  listing 
and  registration  on  the  CHX,  the  Issuer 
considered  the  annual  volume  of  its 
Security  trading  on  the  Exhange,  and 
the  cost  and  expenses  to  maintain  a  dual 
listing  of  its  Security  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE  ")  and  on 
the  CHX.  The  Issuer  states  that  the 
Security  has  traded  on  the  NYSE  since 
1928. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  on  the  CHX  and  shall  have  no 
affect  upon  the  Security's  continued 
listing  and  registration  on  the  NYSE 
under  Section  12(b)  of  the  Act.' 

Any  interested  person  may,  on  or 
before  November  7,  2002,  submit  by 


'  15  U.S.C.  78/(d). 
M7  CFR  240.1 2d2- 
'  15  U.S.C.  78/(b). 


2(d) 
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U'ttcr  tn  thf  Sff  retarv  of  the  Sf'(  uritit'>< 
and  Ext:hdn^e  (lumnussion.  430  Fiftfi 
Street.  N\V.  Washington.  DC  J054^ 
0604.  facts  hearini;  upmi  uh>'thfr  thf 
apphcatiiin  has  hern  macif  in 
accordance  with  the  rides  of  the  (..HX 
and  what  terms,  if  any.  should  be 
imposed  bv  the  Omimission  for  the 
protec  tion  of  investors  The 
Commission,  based  on  the  irdormalion 
submitted  to  it,  will  issue  an  order 
t;rantini;  thf  applic  ation  after  the  d<ite 
mentioiu'd  abo\>',  unless  the 
(^ommissiim  determines  to  order  a 
hearing  on  the  matter. 

Fur  the  (Commission,  by  the  Division  of 
Vldix't  Regulation,  pursuant  to  delegated 
lulh'intv  ■* 
lunalhan  G.  Katz. 
Sermtary. 

'FRD.x    02-2H<ni  Filed  10-22-02;  8:45  ami 
BiLUNG  cooe  aoio-oi-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-13776] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (GreenMan  Technologies, 
Inc.,  Common  Stock,  $.01  Par  Value) 
From  the  Boston  Stock  Exchange,  Inc. 

{)(  tober  17.  2002. 
(ireenMan  Technologies,  Inc.,  a 

Delaware  coiporatinn  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchan^f'  Conuiussion 
("('ommission  ').  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
Ut?4  (Act    J  '  and  Rule  12d2--'(d) 
thereunder.-  to  withdraw  its  (".oininon 
Stock.  S.m  par  value  ("Securitv"!,  from 
listing  and  registration  on  the  Boston 
Stock  Exchange.  Inc.  ("BSE"  or 
'E.xchange'! 

The  Issuer  >tated  in  its  applii  atioii 
that  it  has  complied  with  the  Rules  of 
the  BSE  that  govern  the  removal  of 
securities  from  listing  and  registration 
on  the  Exchange   In  making  the  decision 
to  withdraw  the  Securitv  from  listing 
and  registration  on  the  BSE.  the  Issuer 
states  that  the  Security  began  trading  on 
the  .■\meru;an  Stock  Exchange  LLC. 
( "Amex")  on  September  20.  2002.  and 
that  during  the  last  seven  years,  there 
has  been  no  trading  activity  in  the 
Security  on  the  BSE. 

The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  BSE  and  shall  not  affect  its  listing 
on  the  Amex  or  its  obligation  to  be 


registered  under  Sectiim  12(b)  of  the 
Act. ' 

Any  interested  person  mav,  on  or 
before  November  7.  2002.  submit  by 
K'tter  to  the  Secretary  of  the  Securities 
and  Exchange  tiommission.  4.50  Fifth 
Street.  NVV  .  Washington.  DC  20549- 
0609.  facts  bearing  upon  whether  the 
application  has  been  made  in 
,11  (  ordani  t'  with  the  rules  of  the  BSE 
,ind  what  terms,  if  any,  should  be 
imposed  bv  the  Commission  for  the 
protection  of  investors.  The 
Cmnmission.  based  on  the  information 
submitted  to  it.  will  issue  dn  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
( Commission  determines  to  order  a 
hearing  on  the  matter 

l-nr  the  Ciimmission.  by  ihe  Division  of 
M.irket  Kt-giiialioii.  ;)ursuaiit  to  (iclcgalcd 
cHilhdriU  ' 
Jonathan  G.  katz. 
Secretary 

It-K  l)n.    (i:^-Jh').iH  FiU'ii  10-22-02:  8:4.S  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46670;  File  No.  10-134] 

Acknowledgement  of  Receipt  of  Notice 
of  Registration  as  a  National  Securities 
Exchange  Pursuant  to  Section  6<g)  of 
the  Securities  Exchange  Act  of  1934  by 
the  Nasdaq  Liffe  Markets,  LLC. 

0(  tober  IH.  2(102 

Section  B(g)  of  the  Securities 
Exchange  Act  of  1934  (  "Exchange 
Act  ") '  provides  that  an  exchange  may 
ri'gister  <is  a  natirmal  securities  exchange 
?>olely  for  the  purposes  of  trading 
securitv  futures  products  by  filing  a 
written  notice  with  the  Securities  and 
E,xt:hange  C^ommission  ("Commission  ") 
if  such  exchange  is  designated  as  a 
cimtract  market  bv  the  Commodity 
Futures  Trading  (Commission  or 
registered  as  a  df^rivative  transaction 
execution  facility  under  section  5a  of 
the  Commodity  Exchange  Act.-  Rule  6a- 
4  under  the  Exchange  Act  '  requires  that 
such  an  exchange  submit  written  notice 
of  registration  to  the  Commission  on 
Form  1-N.^  An  exchange's  registration 
as  a  national  .securities  exchange 


'  17(;KK  200.J0-J(a)(l). 
'  15  U.S.C..  78/(d). 
n7CFR240.12d2-2(d). 


'  15  11. S(.    7Hi(t,i 
M7(.TR20O  Jt)-.t(dl(ll 
I  15  i;  S.C;  78f(K) 

-  7 1 :  s  c:  7a 

'  17t:FK  J4()H,l^ 

^t  poll  rt'ii'ipt  III  ,1  Form  1-N.  tlic  Division  of 
M.irkct  Retjulrttion  f\,imiiu's  the  nolK  e  tu  (ielrriniru' 
w  ln'thiT  rtll  iiPt  i'ssHr\  inforiiiHlioii  hi(s  Iwen 
siipplifii  dtiil  wlii'lluT  M  other  reniiireil  ilix  uriicnts 
h^vc  lifi-ii  fiirnislifil  in  proper  form   Kx(  hange  .Act 
Rule  202.3tb)lJ).  17  1:KK  H)2  MbUM 


becomes  effective  contemporaneously 
with  the  submission  of  the  written 
notice  on  Form  l-N."' 

On  August  26,  2002,  the  Nasdaq  Liffe 
Markets,  LLC  ("NQLX")  filed  a  Form  1- 
N  with  the  Commission.  Pursuant  to 
section  6(g)(3)  of  the  E.xchange  Act,'"  the 
Commission  hereby  acknowledges 
receipt  of  the  Form  1-N  submitted  by 
NQLX."  Copies  of  the  Form  1-N 
suiimitted  by  NQLX.  including  all 
exhibits,  are  available  in  the 
Commission's  Public  Reference  Room. 
File  No.  10-134. 

For  questions  regarding  this  Release, 
contact:  Theodore  Lazo.  Senior  Special 
Counsel  at  (202)  942-0745.  or  [ennifer 
Colihan.  Special  Counsel  at  (202)  942- 
0735;  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N\V,  Washington,  DC 
20549-1001. 

Bv  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Do(    02-26886  Filed  10-22-02.  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46669;  File  No.  10-133] 

Acknowledgement  of  Receipt  of  Notice 
of  Registration  as  a  National  Securities 
Exchange  Pursuant  to  Section  6(g)  of 
the  Securities  Exchange  Act  of  1934  by 
OneChicago,  LLC 

C)(  toiler  16.  2002. 

Section  6(g)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act") '  provides  that  an  exchange  may 
register  as  a  national  securities  exchange 
solely  for  the  purposes  of  trading 
security  futures  products  by  filing  a 
written  notice  with  the  Securities  and 
Exchange  Commission  ("Commission") 
if  such  exchange  is  designated  as  a 
contract  market  by  the  Commodity 
Futures  Trading  Commission  or 
registered  as  a  derivative  transaction 
execution  facility  under  section  5a  of 
the  Commodity  Exchange  Act.^  Rule  6a- 
4  under  the  Exchange  Act  '  requires  that 
such  an  exchange  submit  written  notice 
of  registration  to  the  Commission  on 
Form  l-N.-*  An  exchange's  registration 


'Section  6(g)(2)(Bl  of  Ihe  Exchange  Act. 

"15  I' SC.  78f(g)(3) 

"Commissioner  (loldschmKi  did  not  participate 
in  this  matter 

'  15U.S.C  78f(g). 

■^  7  U. S.C.  7a. 

M7CFR240.6a-4. 

*  \  Ipon  receipt  of  a  Form  1-N.  the  Division  of 
Market  Regulation  examines  the  notice  to  determine 
whether  all  necessary  information  has  been 
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registration  on  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  State  of  Maryland,  in 
which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary'  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Directors  ("Board  ")  of 
the  Issuer  unanimously  approved  a 
resolution  on  January  1 1 ,  2002  to 
withdraw  the  Issuer's  Security  from 
listing  on  the  Amex.  The  Issuer  states 
that  the  Security  has  traded  on  the  New- 
York  Stock  Exchange.  Inc.  ("NYSE  ") 
since  Januar\'  2002.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 
on  the  Amex  and  shall  not  affect  its 
listing  on  the  NYSE  or  its  obligation  to 
be  registered  under  Section  12(b)  of  the 
Act.* 

Any  interested  person  may.  on  or 
before  November  7,  2002.  submit  by 
letter  to  the  Secretary-  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Di\  isioii  ot 
Market  Regulation,  pursuant  to  drlegatnci 
authority.'* 
)onathan  G.  Katz, 
Secretary. 
|FR  Doc.  02-26929  Filed  10-22-02;  8;4S  ami 

BILUNG  CODE  8010-01-P 


as  a  national  sectirities  exchange 
becomes  effective  contemporaneously 
with  the  submission  of  the  written 
notice  on  Form  l-N.^ 

On  August  22,  2002,  OneChicago,  LLC 
("OneChicago")  filed  a  Form  1-N  with 
the  Commission.  Pursuant  to  section 
6(g)(3)  of  the  Exchange  Act .^  the 
Commission  hereby  acknowledges 
receipt  of  the  Form  1-N  submitted  by 
OneChicago.  Copies  of  the  Form  1-N 
submitted  by  OneChicago,  including  all 
exhibits,  are  available  in  the 
Commission's  Public  Reference  Room, 
File  No.  10-133. 

For  questions  regarding  this  Release, 
contact:  Theodore  Lazo,  Senior  Special 
Counsel  at  (202)  942-0745,  or  Jermifer 
Colihan,  Special  Counsel  at  (202)  942- 
0735;  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-1001. 

By  the  Commission. 
Margaret  H.  NfcFarland, 

Deputy  Secretary. 

(PR  Doc.  02-26885  Filed  10-22-02;  8:45  am] 
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[File  No.  1-16079] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC;  (PracticeWorks,  Inc., 
Common  Stocic,  $.01  Par  Value) 

October  17,  2002. 

PracticeWorks,  Inc.,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Delaware,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 


The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  August  13,  2002  to 
withdraw  the  Issuer's  Sectuity  from 
listing  on  the  Amex.  The  Issuer  states 
that  trading  in  the  Security  on  the 
Nasdaq  National  Market  commenced  on 
October  1,  2002.  The  Issuer's 
application  relates  solely  to  the 
withdrawal  of  the  Security  from  listing 
on  the  Amex  and  registration  under 
section  12(b)  of  the  Act  '  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.'* 

Any  interested  person  may,  on  or 
before  November  7,  2002,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
lonathan  G.  Katz, 
Secretan'. 
(FR  Doc.  02-26930  Filed  10-22-02:  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


supplied  and  whether  all  other  required  documents 
have  tjeen  furnished  in  proper  form.  Exchange  Act 
Rule  202.3(b)(3).  17  CFR  202.3(b)(3). 

5  Section  6(g)(2)(B)  of  the  Exchange  Act. 

''15U.S.C.  78flg)(3). 

'  15  U.S.C.  78/(d). 

2  17CFR240.12d2-2(d). 


[File  No.  1-14760] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (RAIT  Investment  Trust, 
Common  Stock  of  Beneficial  interest, 
$.01  Per  Share)  From  the  American 
Stock  Exchange  LLC 

October  17,  2002. 

RAIT  Investment  Trust,  a  Maryland 
real  estate  investment  trust  ("Issuer"), 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")i  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock  of  Beneficial  Interest,  $.01  par 
value  ("Security"),  from  listing  and 


MSllS.C.  78/(b). 
M5  U.S.C.  78/(g). 
'•17CFR200.30-3|a)(l). 

1  15  U.S.C.  78/(d) 

2  17CFR240.12d2-2(d). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25772;  812-12518] 

BLDRS  Index  Funds  Trust,  Series  1,  et 
a/.;  Notice  of  Application 

October  17.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  (a)  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
2(a)(32).  4(2).  14(a).  22(d),  24(d)  and 


■•i5i;.s.c.  781(b). 

■'17CFR200.30-3(a)|l) 
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26(d)(2)lC)  of  tht^  Act  and  rule  22t;-l 
under  the  Act.  (b)  sections  6(c)  and 
17(b)  of  the  Act  for  an  exemption  from 
sections  17(a)(1)  and  (2)  of  the  Act.  and 
(c)  section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  to  permit  certain 
joint  transactions. 

Applicants:  BLDRS  Index  Funds 
Trust.  Series  1.  2,  3.  4.  5.  6  and  7  (the 
"Fund"'),  Nasdaq  Financial  Products 
Services,  inc.  (together  with  its 
successors  in  interest.'  and  with  any 
person,  directly  or  indirectly, 
controlling.  controUeil  bv.  or  under 
common  control  with.  Nasdaq  Financial 
Products  Services.  Inc..  "Sponsor")  and 
ALPS  Distributors,  Inc.  ("Distributor"). 

Surnmcm-  of  Application:  .Applicants 
request  an  order  that  would  permit  the 
following:  (a)  The  Fund,  a  unit 
investment  trust  ( "UIT")  with  multiple 
series  (each  series,  a  "Trust")  whose 
portfolios  will  consist  of  the  c.omp.inent 
stocks  of  various  specified  indicfs 
(collectivelv.  the  "Benchmark  Indices." 
and  each,  a  "Benchmark  Index"),  to 
issue  shares  ("Trust  Shares")  that  ar>' 
onlv  redeemable  in  Creation  I'nit 
aggregations  (as  defined  below);  (b) 
secondarv  market  transactions  in  Trust 
Shares  to  occur  at  negotiated  prices;  (c) 
dealers  to  sell  Trust  Shares  to 
purchasers  in  the  secondary  market 
unaccompanied  by  a  prospectus  when 
prospectus  delivery  is  not  required  bv 
the  Securities  Act  of  1933  ("Securities 
Act"):  (d)  the  Trust,  rather  than  the 
Sponsor,  to  bear  certain  expenses 
associated  with  its  creation  and 
maintenance:  (e)  certain  "affiliated 
persons"  of  the  Trust  to  deposit 
securities  into,  and  receive  securities 
from,  the  Trust  in  connection  with  the 
purchase  and  redemption  of  Trust 
Shares:  and  (f)  the  Trust  t(j  reimburse 
the  Sponsor  for  pavment  of  an  annual 
licensing  fee  to  The  Bank  of  New  York 
( "BoNY").  The  order  also  would  exempt 
the  .Sponsor  from  the  Acts  re(iuirement 
that  it  purchase,  or  place  with  others. 
SI  00.000  worth  of  Trust  Shares. 

Filing  Dates:  The  application  was 
filed  on  Mav  15.  2001.  and  amended  on 
October  15,  2002   .Applii  ants  bavf 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Sntifiration  of  Hearing:  An 
order  granting  \h^^  application  will  be 
issued  unless  the  Ciommission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request. 


ptTsunallv  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  7,  2002.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Commission.  450 
Fifth  Street.  N\V..  Washington.  DC 
20549-0609.  Applicants,  c/o  [ohn  L. 
)a(  i)bs.  Executive  Vice  President.  The 
Nasdaq  Stock  Market.  Inc..  1735  K 
Street.  N\V..  Washington,  DC  20006- 
1500 

FOR  FURTHER  INFORMATION  CONTACT: 
Stacv  L.  Fuller,  Senior  Counsel,  or 
Mic  hael  W  Mundt,  Senior  Special 
t:ounsel,  at  202-942-0564  (Division  of 
Investment  Management,  Office  of 
liufstment  Companv  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application  The  complete  application 
m.iv  be  of)t. lined  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  202-942-8090) 

Applicants'  Representations 

1    Kai  h  Trust  is  a  unit  investment 
trust  that  will  b^^  organized  under  the 
laws  of  the  State  of  New  York.  Sponsor 
is  ,1  whollv  owned  subsidiary'  of  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq  "). 
The  Bank  of  New  York  ("BoNY  "]  will 
act  as  tnistee  to  the  Trusts  ("Trustee") 
pursuant  to  a  trust  agreement  entered 
into  bv  and  bt-tween  BoNY  and  the 
Sponsor  (the  "Trust  Agreement  "). 
Distributor  is  registered  as  a  broker- 
dfaler  under  the  .Securities  Exchange 
.\v\  of  19.}4  (  "Exchange  Act")  and  will 
serve,  on  an  agtuicv  basis,  as  principal 
underwriter  of  the  Trusts. 

2.  Each  Trust  will  hold  a  portfolio  of 
securities  ("Portfolio  Sec:urities") 
consisting  of  substantially  all  of  the 
securities  in  substantially  the  same 
weighting  as  the  component  securities 
of  the  Benchmark  Index  that  it  tracks 
(the  "Index  .Sec  unties").  There  are 
sevcm  initial  Trusts.  The  Benc;hmark 
Indices  for  the  .seven  initial  Trusts  (the 

Initial  Benchmark  Indices")  will  be 
<  oinpili?d  bv  BoNY  (the  "BoNY  Index 
Provider"). '  Pursuant  to  guidelines 


adopted  by  BoNY  for  the  Index 
Provider,  the  BoNY  personnel  involved 
in  compiling  the  Benchmark  Indices 
cannot  include  any  BoNY  employees 
who  are  members  of  the  BoN'Y  division 
that  provides  trustee  services  to  the 
Trusts,  anv  broker-dealer  affiliated  with 
BoNY,  BoNY's  asset  management 
division,  or  BoNY"s  private  banking 
group. 

3.  In  the  future,  applicants  may  offer 
additional  Trusts  based  on  other 
Benchmark  Indices  ("Future  Trusts"). 
Any  Future  Trust  will  (a)  be  organized 
uncier  New  York  state  law  pursuant  to 

a  trust  agreement  substantially  identical 
to  the  Trust  Agreement,  (b)  be 
sponsored  by  the  Sponsor,  and  (c) 
complv  with  the  terms  and  conditions 
of  the  requested  order.  No  entity  that 
creates,  compiles,  sponsors  or  maintains 
a  Benchmark  Index  will  be  an  affiliated 
person,  as  defined  in  section  2(a)(3)  of 
the  Act,  or  an  affiliated  person  of  an 
affiliated  person,  of  the  Sponsor. 
Distributor  or  promoter  of  the  Trust. 

4.  Trust  Shares,  units  of  beneficial 
interest  in  the  Trusts,  are  designed  to 
provide  investors  with  an  instrument 
that  closely  tracks  the  Benchmark 
Indices,  trades  like  a  share  of  common 
stock,  and  pays  periodic  dividends 
proportionate  to  those  paid  by  the 
Portfolio  Securities  held  by  the  Trust.  ♦ 
The  Trustee  will  make  adjustments  to 
the  Portfolio  Securities  to  reflect 
changes  made  by  the  BoNY  Index 
Provider  to  the  composition  and 
weighting  of  the  Index  Securities.-*  All 
adjustments  to  the  Portfolio  Securities 
will  be  made  by  the  Trustee  as  set  forth 
in  the  Trust  Agreement  and  will  be  non- 
discretionary.  Applicants  state  that  the 
Trustee,  consistent  with  its  fiduciarv 


'  "Sucf  es.sori  in  interest"  meHns  uiiy  nntily  or 
entities  thai  result  frum  a  reorRani/rition  intn 
anotht^r  lurisdii  tion,  ur  a  change  in  the  lyp«5  ut 
tiusincs!!  organization 


-The  Initial  Benchmark  Indices  are  the  (a)  BoNY 
Asia  SO  ,AiDR  Imlev.  (b)  BoNY  Devi-lupi-.!  Vlarkets 
too  .ADK  Index.  (( )  BoSiY  Kni.rsinp  Mdrkets  .50 
.^nK  Index,  id)  BoNY  Europe  Kit)  .XtJK  Index,  (e) 
BoNY  Latin  America  Vj  .ADK  Imlex  (fl  BoNY 
International  1(10  Index,  and  (g)  BoNY  International 


Tejei  iini  .t."i  .MIR  ImifX.  llie  Initial  Bciu  hni.irk 
Indii  es  are  sub-indices  ol  the  BoNY  .-XDR  Index. 
which  is  an  index  of  all  I '  .S  ex(  hangelisted 
tlepositarv  Kei  eipts  (  "DKs'l.  subjet  t  to  certain 
eli^ibilitv  reijuirements   .Applu.uils  note  that  BoNY 
is  a  proniuient  participant  in  ihe  t)K  ni.irket.  and 
reieivfs  various  fees  and  (  nmniissions  in 
I  niineclion  with  its  UK  pro«r.irn  fiim  tions   BoN^■ 
has  informed  applii  ants  that  the  index  compilation 
IS  bound  bv  ub|e(  live  i  nieria.  and  that  the  identity 
of  the  depositarv  Iwnk  for  a  UK  is  never  a  criterion 
in  the  selei  lion  of  Index  Set  urities   As  discussed 
in  Ihe  .ippJK  .ilion.  BoNY  represents  that  its  DR 
sales  efforts  .ire  not  1  oordinaled  with  Ihe 
compilation  of  Ihe  Benchmark  Indices. 

^The  Trusts  will  make  iju-irterly  distributions 
when  dividends  on  the  I'ortlolio  Sec  urilies  and 
other  income  of  Ihe  Trust,  if  ,inv.  exceed  fees  and 
expenses  .ii  i  rued  bv  the  Trust  during  the  previous 
ipiarter  The  Iriistee  mav  v.irv  llie  Ireqiieiuv  of 
(liv  ideuil  dislnbutions  under  i  ertain  circ  umslances. 

^  Ihe  BoNN  Iinlex  I'rov  ider  determines. 
(  omprises  and  <  all  ulales  Bint  hniark  Indie  es 
wilhoul  regard  to  anv  Trust   BoNY  h.is  instituted 
formal  firewall  proi  ediires  In  ensure  that  no  BoN^' 
personnel  involved  in  prov  uliii);  trustee  servii  es  to 
the  Trusts  have  aci  ess  to  intormalion  rej;ardinu 
changes  to  Ihe  Beni  hniark  Iiuln  e-.  prior  to  their 
public  .innouncenu'iil 
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duties,  may  utilize  a  broker-dealer  that 
is  an  "affiliated  person,"  as  defined  in 
section  2(a)(3)  of  the  Act,  of  the  Trustee 
(each,  an  "Affiliated  Broker-Dealer")  in 
executing  the  transactions  that  are 
necessitated  by  the  required 
adjustment(s).  Applicants  state  that 
neither  BoNY  nor  any  Affiliated  Broker- 
Dealer  purchases  or  sells  DRs  on  a 
principal  basis,  or  intends  to  sell  DRs  or 
any  other  securities  to  any  Trust  on  a 
principal  basis.  BoNY  and  its  Affiliated 
Broker-Dealers  would  engage  in 
transactions  with  a  Trust  on  an  agency 
basis  only.5 

5.  Each  Trust  will  pay  the  Trustee  a 
fee  ranging  from  0.06%  to  0.10%  of  the 
net  asset  value  ("NAV")  of  the  Trust  on 
an  annualized  basis,  such  percentage  to 
vary  based  on  the  NAV  of  the  Trust.  The 
Trustee  in  its  discretion  may  waive  all 
or  any  portion  of  such  fee.  Trust  fees 
and  expenses  will  be  paid  first  out  of 
income  received  by  the  Trust  in  the 
form  of  dividends  and  other 
distributions  on  Portfolio  Securities.** 

6.  Pursuant  to  a  license  agreement 
("License  Agreement"),  the  BoNY  Index 
Provider  has  granted  Sponsor  a  license 
to  use  the  Benchmark  Indices  and 
certain  trademarks  of  BoNY.  Sponsor 
will  pay  the  BoNY  Index  Provider  an 
annual  licensing  fee  for  each  Benchmark 
Index  and  will  seek  reimbursement  from 
each  Trust  for  the  fee  charged  in 
connection  with  its  Benchmark  Index. 
Sponsor  will  pay  Distributor  a  flat 
annual  fee  for  services  provided  to  the 
Trusts.  Sponsor  will  not  seek 
reimbursement  from  any  Trust  for  such 
payment  without  obtaining  prior 
exemptive  relief  firom  the  Commission. 

7.  Trust  Shares  will  be  issued  in 
aggregations  of  50,000  shares  ("Creation 
Units").  The  price  of  a  Creation  Unit  for 
each  of  the  initial  Trusts  will  be 
approximately  $2,500,000.  Orders  to 
purchase  Creation  Units  generally  must 
be  delivered  to  the  Distributor  through 
a  party  that  has  executed  a  participant 
agreement  with  the  Distributor  and 
Trustee,  and  is  either  (a)  a  participant  in 
the  Continuous  Net  Settlement  System 
of  the  National  Securities  Clearing 


''  BoNY  has  adopted  firewall  procedures  that 
prohibit  communications  regarding  changes  or 
proposed  changes  to  the  Benchmark  Indices 
between  any  Affiliated  Broker-Dealer  and  the  BoNY 
personnel  involved  in  the  compilation  of  the 
Benchmark  Indices. 

"  Applicants  expect  that  the  income  of  the  Trust 
may  be  insufficient  to  pay  the  fees  and  expenses  of 
Ihe  Trust.  In  such  circumstances,  the  Trustee  will 
sell  Portfolio  Securities  to  generate  sufficient  cash 
to  pav  the  Trust  fees  and  expenses  in  exc;ess  of 
Trust  income.  The  Trustee  is  ordinarily  required  to 
sell  Portfolio  Securities  whenever  the  Trustee 
determines  that  accrued  fees  and  expenses  exceed 
dividends  and  other  Trust  accrued  income  on  a 
projected  basis  by  more  than  0.01%  of  the  NAV  of 
the  Trust. 


Corporation  ("NSCC,"  and  the  NSCC 
process  of  placing  orders,  the  "Trust 
Shares  Clearing  Process"),  or  (b)  a 
Depository  Trust  Company  ("DTC") 
participant. 

8.  An  investor  wishing  to  purchase  a 
Creation  Unit  from  the  Trust  will  have 
to  transfer  to  the  Trustee  a  "Portfolio 
Deposit,"  consisting  of  the  following:  (a) 
A  portfolio  of  securities  substantially 
similar  in  composition  and  weighting  to 
the  Index  Securities  ("Deposit 
Securities");  (b)  a  cash  payment  equal  to 
the  dividends  accrued  on  the  Portfolio 
Seciu-ities  since  the  last  dividend 
payment  on  the  Portfolio  Securities,  net 
of  expenses  and  liabilities  ("Income  Net 
of  Expense  Amount");  and  (c)  a  cash 
payment  or  credit  to  equalize  any 
differences  between  the  market  value  of 
the  Deposit  Securities  and  the  NAV  of 
the  Trust  on  a  per  Creation  Unit  basis 
("Balancing  Amount,"  and  together 
with  the  Income  Net  of  Expense 
Amount,  the  "Cash  Component").^  The 
Sponsor,  or  its  designee,  will  make 
available  on  each  business  day  a  list  of 
the  names  and  the  required  number  of 
shares  of  each  of  the  Deposit  Securities 
in  the  current  Portfolio  Deposit,  as  well 
as  the  Income  Net  of  Expense  Amount, 
effective  through  and  including  the 
previous  business  day,  per  outstanding 
Trust  Share."  The  Sponsor  will  make 
available  on  the  Exchange,  every  15 
seconds  of  each  business  day,  the  sum 
of  the  Income  Net  of  Expense  Amount 
and  the  value  of  the  Deposit  Securities, 
on  a  per  Trust  Share  basis.  An  investor 
making  a  Portfolio  Deposit  will  be 
charged  a  service  fee  ("Transaction 
Fee")  to  be  paid  to  the  Trustee  to  defray 
the  Trustee's  costs  in  processing 
transactions  for  the  Trust.'' 


"  At  the  close  of  the  market  on  each  business  day. 
the  Trustee  will  calculate  Ihe  NAV  of  each  Trust, 
divide  that  amouni  by  Ihe  total  number  of  shares 
outstanding  (yielding  a  "Per  Trust  Share  N.'W"). 
multiply  the  Per  Trust  Share  NA\'  by  the  number 
of  Trust  Shares  in  a  Oealion  I'nit  (e.g..  50.0001. 
thereby  calculating  the  N.^V  per  Creation  I'nit  The 
Trustee  will  then  calculate  the  required  number  of 
shares  of  Index  Securities  and  Ihe  Cash  Component 
that  will  (comprise  a  Portfolio  Deposit  for  Ihe 
following  business  day. 

"The  cash  equivalent  of  an  Index  Security  may 
be  included  in  Ihe  Cash  Component  of  a  Portfolio 
Deposit  in  lieu  of  Ihe  Index  Security  if  (a)  the 
Trustee  determines  that  an  Index  .Security  is  likely 
to  be  unavailable  or  available  in  insufficient 
quantity  for  inclusion  in  a  Portfolio  Deposit,  or  lb| 
a  particular  investor  is  restricted  from  investing  or 
engaging  in  tran.saclions  in  Ihe  Index  Security  (for 
example,  when  Ihe  investor  is  a  broker-dealer 
restricted  by  regulation  or  internal  policy  from 
investing  in  securities  issued  by  a  company  on 
whose  board  of  directors  one  of  its  principals  serves 
or  when  Ihe  investor  is  a  broker-dealer  and  Ihe 
.security  is  on  its  ■restricted  list"! 

"The  Transaction  Fee  will  b<>  S10  per  each 
security  "name"  (/  e  .  each  security  identified  by  a 
separate  C;i  SIP  number)  in  the  Portfolio  Deposit. 
roun,ded  to  Ihe  nearest  S50()  per  Participating  Party 


9.  Orders  to  purchase  Creation  Units 
will  be  placed  with  the  Distributor,  who 
will  be  responsible  for  transmitting 
orders  to  the  Trustee.  The  Distributor 
will  issue  confirmations  of  acceptance, 
issue  delivery  instructions  to  the 
Trustee  to  implement  the  delivery'  of 
Creation  Units,  and  maintain  rec.ords  of 
the  orders  and  the  confirmations.  The 
Distributor  also  will  be  responsible  for 
delivering  prospectuses  to  purchasers  of 
Creation  Units  and  may  provide  certain 
other  administrative  services. 

10.  Persons  purchasing  Creation  Units 
from  the  Trust  may  hold  the  Trust 
Shares  or  sell  some,  or  all.  of  them  in 
the  secondary  market.  Trust  Shares  will 
be  listed  either  on  a  national  securities 
exchange,  as  defined  in  section  2(a)(26) 
of  the  Act.  or  on  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq  ")  with  respect  to 
National  Market  Securities  as 
designated  by  Nasdaq  pursuant  to  rule 
llAa3-l(6)  under  the  Exchange  Act. 
which  is  a  subset  of  national  market 
system  securities,  as  defined  by  rule 
llAa2-l  under  the  Exchange  Act  (each, 
an  "Exchange").  Trust  Shares  will  be 
traded  in  the  secondary  market  as 
individual  units  [i.e..  in  less  than 
Creation  Unit  aggregations)  in  the  same 
manner  as  other  equity  securities.  Trust 
Shares  of  the  initial  Trusts  will  be  listed 
on  Nasdaq.  The  price  of  each  Trust 
Share  that  trades  on  Nasdaq  will  be 
based  on  the  current  bid-offer  market. 
Applicants  expect  the  price  of  the  initial 
Trust  Shares  trading  on  Nasdaq  to  be 
approximately  $50  per  Trust  Share. 
Transactions  involving  Trust  Shares  on 
Nasdaq  will  be  subject  to  customary 
brokerage  commissions  and  charges. 
Applicants  expect  that  the  price  at 
which  Trust  Shares  trade  will  be 
disciplined  by  arbitrage  opportunities 
created  by  the  continuous  ability  to 
purchase  or  redeem  Creation  Units  at 
their  NAV,  which  should  ensure  that 
Trust  Shares  will  not  trade  at  a  material 
premium  or  discount  in  relation  to  their 
NAV.'" 


(as  defined  below)  per  day,  regardless  of  the 
number  of  Creation  I  nits  purchased  bv  such 
Participating  Party  on  sue  h  day  "Participating 
Partv"  means  an  NSCC^  participant  who  mav  place 
orders  through  Ihe  Trust  Shares  Clearing  Process. 
The  Transaction  Fee  mav  lie  changed  bv  the  Trustee 
with  Ihe  Sponsors  ( onsenl.  but  will  not  exceed 
0.20%  of  the  value  of  a  Creation  I  ml   Investors 
who  purchase  Creation  t  'nils  outside  Ihe  Trust 
Shares  Clearing  Process  will  pav  the  Transai  lion 
Fee  plus  an  amouni  not  to  exceed  three  limes  Ihe 
Transaction  Fee  The  amouni  of  the  Transaction  Fee 
will  be  di.sclosed  in  the  prospectus  for  Ihe  Trust. 

'".Applic:anls  do  not  antic  ipate  any  spcicial 
liquidilv  issues  as  to  constituents  in  the  Initial 
Benchmark  Indices,  in  light  of  Ihe  lac  t  that 
constituent  DRs  are  sc>lecled  based  on  liquidity  thai 
is  high  relative  to  DRs  that  would  otherwise  fit  Ihe 
relevant  criteria  The  constituent  DRs  ol  the  Initial 
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1 1   Appli(  ants  fxpt'c  t  that  pur(  hdsers 
of  Crt'dtinn  Units  will  iiK  IlkIi- 
institutional  investors  and  arbitrageurs, 
which  c:ould  in(  hide  institutional 
investors.  Nasdat)  market  rn.ikers  also 
mav  part  h<isi'  Trust  Shares  m 
connection  with  their  market  making 
activities.' '  Applicants  anticipate  that 
several  parties  will  act  as  market  makers 
on  Nasdaq,  resulting  in  a  highly 
efficient  market  for  Trust  .Shares. 
.\pplicants  expect  that  secondary 
market  purchasers  of  Trust  Shares  will 
include  both  institutional  and  retail 
investors  '-' 

12.  Applicants  will  make  available  a 
standard  Trust  Shares  product 
description  (■Product  Description")  to 
members  and  member  organizations  of 
the  relevant  Exchange  for  distribution  to 
investors  purchasing  Trust  Shares  in 
accordance  with  the  Exchange's  rules 
The  rules  of  the  National  .\ssociation  of 
Securities  Dealers  I'N.ASD  ")  require 
that  NASD  members  distribute  a 
Product  Description  to  all  purchasers  of 
Trust  Shares.  The  Product  Description 
will  provide  a  plain  English  overview  ol 
the  relevant  Trust,  including  the 
material  risks  and  potential  rewards  ot 
owning  Trust  Shares,  and  disclose  the 
salient  aspects  of  Trust  Shar»;s.  The 
Product  Description  will  advise 
investors  that  a  prospectus  for  Trust 
Shares  is  a\ailable  without  i  barge  upon 
request  from  the  investor  s  broker  or 
from  the  Distributc^r.  Applicants  believe 
that  the  volume  of  purchase  tran.sactions 
in  which  an  investor  will  not  receive  a 
Product  Description  will  imt  (  onstitute 
a  significant  portion  of  the  market 
activity  in  Trust  Shares. 

1.3  Trust  Shares  will  not  be 
individuallv  redeemable,  except  upon 
termination  of  the  Trust   Trust  .Shares 
will  be  redeemable  in  Creation  Unit 


Bf  iithmai-k  Indices  are  traded  and  prir.od  nn 
national  securities  exc  haiiRes  and  .Nasdaq,  as  are  thr 
constituent  sef.urilies  of  other  inilirHs  on  wtiith 
exchaiigp-trade<l  funds  investing  in  donmstii 
securities  are  based.  Accordiiij^lv.  applicants 
believe  that  the  pricing  transparency  for  DRs  shoulil 
tie  equivalent  to  that  of  tilher  securities  that  are 
traded  and  priced  on  national  securities  exchanges 
and  Nasdaq  Because  there  are  no  apparent 
differences  in  the  pricing  transparencv  between  L)Rs 
and  such  other  equity  securities,  applicants  Ixdieve 
that  there  will  be  no  corresponding  differences  in. 
and  no  deleterioiH  effects  un.  the  iirbttragu 
efficiency  of  the  Trusts. 

"  The  listing  rei]uiremenls  established  by  Nasdai| 
require  thai  at  least  two  market  makers  be  registered 
in  Trust  Shares  m  order  for  the  Trust  to  maintain 
a  listing  on  Nasdac)   Registered  market  makers  must 
make  a  continuous  two-sided  market  in  a  listing  or 
face  regulatory  sanctions  No  partii  iilar  market 
maker  will  bu  cunlractuallv  oliligaled  lo  make  .1 
market  in  Trust  Shares. 

'-Trust  Shares  will  Ix"  registered  10  t>«ok -entry 
form  iinlv   DTI',  or  its  nominee  will  Ih-  the  rword 
owner  of  all  outstanding  Trust  Shares   BeneHcial 
ownership  of  Trust  Shares  will  !)••  shown  on  the 
rei  ords  ot  DTC  or  its  partit  ipauls. 


aggregations  onlv   An  investor 
redeeming  a  (Ireation  Unit  will  receive 
a  portfolio  of  stM.urities  typically 
identical  in  composition  and  weighting 
to  the  Deposit  Securities  as  of  the  date 
the  redemption  retpiest  was  made 
('  Redemption  Securities").  The 
redeeming  investor  may  receive  tht;  cash 
equivalent  of  an  Index  Security  (a)  when 
the  Trustee  determines  that  an  index 
Security  is  likel\  to  be  unavailable  or 
available  in  insufficitmt  quantity  for 
delivery  by  the  Trust,  or  (b)  upon  the 
rfKjuest  of  the  redeeming  investor 
(because,  for  (example,  the  redeeming 
investor  is  restrii  ted  bv  regulation  or 
otherwise  from  holding  an  Index 
Security).  The  redeeming  investor  also 
mav  recene.  or  may  pay.  cash  in  an 
amount  e(|ual  to  the  Cash  Component  in 
effect  on  the  relevant  business  day  for 
Portfolio  Deposits  ("Cash  Redemption 
.\niounfl  The  redeeming  investor  will 
pav  a  Transaction  Fee,  which  will  be 
calculated  in  the  .same  manner  as  a 
Tran.saction  Fee  payable  in  connection 
with  the  purchase  of  a  Creation  Unit  on 
the  ndevant  business  day. 

14.  Becau.se  i^ach  Trust  will  ordinarily 
ri'deem  in  kind,  rather  than  in  (  ash.  the 
Trustee  will  not  have  to  maintain  cash 
reserves  for  redemptions.  This  will 
allow  the'  assets  of  each  Trust  to  be 
committed  as  fully  as  possible  to 
tra(  king  the  relevant  Benchmark  index, 
ami  allow  each  Trust  to  track  the 
relevant  Benchmark  index  more  closely 
than  other  market  basket  products  that 
must  allot  ate  a  portion  of  their  assets  to 
cash  for  redemptirjns. 

Applicants'  Legal  Analysis 

1   -Applicants  request  an  order  under 
(a)  section  ti(c)  of  the  Act  granting  an 
exemption  from  sections  2(a)(32).  4(2). 
14(a).  22(d).  24(d)  and  26(a)(2)(C)  of  the 
Act  and  rule  22c-l  under  the  Act.  (b) 
sections  »i(c)  and  17(b)  of  the  Act 
granting  an  exemption  from  sections 
17(a)(1)  and  (2)  of  the  Act.  and  (c) 
section  17(d]  and  rule  17d-  1  under  the 
Act  to  permit  certain  joint  transactions. 

2. Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction,  or  any 
class  of  persons,  securities,  or 
transactions,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  tht;  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

Sections  4(21  and  2la](32)  of  the  Act 

.).  Section  4(2)  of  the  Act  defines  a 
UiT  as  an  investment  company  that, 
among  other  things,  issues  only 
re<i<'emable  securities.  Section  2(a)(32) 


of  the  Act  defines  a  redeemable  security 
as  any  security,  other  than  short-term 
paper,  under  the  terms  of  which  the 
holder,  upon  its  presentation  to  the 
issuer  is  entitled  to  receive 
approximately  a  proportionate  share  of 
th(>  issuer's  current  net  assets,  or  the 
cash  equivalent.  Because  Trust  Shares 
would  not  be  individually  redeemable, 
applicants  request  an  order  that  would 
permit  the  Trust  to  register  as  a  UIT  and 
issue  Trust  Shares  that  are  redeemable 
in  Creation  Units  only.  Applicants  state 
that  investors  may  purchase  and  redeem 
Trust  Shares  through  the  Trust  in 
Creation  Units.  Applicants  further  state 
that,  because  the  market  price  of 
Creation  Units  will  be  disciplined  by 
arbitrage  opportunities,  investors  should 
be  able  to  sell  individual  Trust  Shares 
in  the  secondary  market  at 
approximately  NAV. 

Section  I4(aj  of  the  Act 

4.  Section  14(a)  of  the  Act  provides, 
in  pertinent  part,  that  no  registered 
investment  company  may  make  an 
initial  public  offering  of  its  securities 
unless  it  has  a  net  worth  of  at  least 
Si 00.000.  or  provision  is  made  in 
connection  with  the  registration  of  its 
securities  that  (a)  firm  agreements  to 
purt:hase  SIOO.OOO  of  its  securities  will 
have  been  made  by  not  more  than  25 
persons,  and  (b)  all  proceeds,  including 
sales  loads,  will  be  refunded  to 
investors  if  the  investment  company's 
net  worth  is  less  than  SIOO.OOO  within 
90  days  after  the  effective  date  of  the 
registration  .statement.  Applicants  .state 
that  section  14(a)  was  designed  to 
address  the  formation  of 
undercapitalized  investment  companies. 

.5.  Rule  14a-3  under  the  Act  exempts 
from  section  14(a)  UITs  that  invest  only 
in  "eligible  trust  securities,"  which  do 
not  include  equity  securities,  subject  to 
certain  safeguards,  including  the  refund 
of  any  sales  load  collected  from 
investors.  Applicants  will  comply  in  all  ■ 
respects  with  rule  14a-3,  except  that  the 
Trust  will  not  re.strict  its  investments  to 
"eligible  trust  securities"  and  the 
Trustee  will  not  refund  the  Transaction 
Fee.  Applicants  contend  that  the  Trust's 
investment  in  equity  securities  does  not 
negate  the  effectiveness  of  the  rule's 
safeguards  nor  subject  investors  to  any 
greater  risk  of  loss  due  to  inve.stment  in 
an  undercapitalized  investment 
company.  With  respect  to  the 
Transaction  Fee,  applicants  assert  that  it 
is  not  a  sales  load  in  that  it  is  not  a 
profit-based  amount  representing 
compensation  to  the  Sponsor,  but  rather 
reimbursement  of  settlement  costs 
incurred  by  the  Trustee  in  connection 
with  Portfolio  Deposits.  Applicants  note 
that  the  Transaction  Fee  will  be  paid  not 
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by  retail  investors,  but  by  institutional 
and  other  well-capitalized  investors 
who  can  afford  the  purchase  price  of  a 
Creation  Unit,  who  are  more 
sophisticated,  and  who  do  not  require 
the  protections  of  section  14(a). 

Section  22(d)  of  the  Act  and  Rule  22c- 
1  Under  the  Act 

6.  Section  22(d}  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security  that  is 
being  currently  offered  to  the  public  by 
or  through  an  underwriter,  except  at  the 
current  public  offering  price  described 
in  the  prospectus.  Rule  22c-l  under  the 
Act  generally  requires  that  a  dealer 
selling,  redeeming,  or  repurchasing  a 
redeemable  security  do  so  only  at  a 
price  based  on  its  NAV  next  computed 
after  receipt  of  a  tender  of  the  security 
for  redemption  or  of  an  order  to 
purchase  or  sell  the  security.  Applicants 
state  that  secondary  market  trading  in 
Trust  Shares  will  take  place  at 
negotiated  prices,  not  at  a  current 
offering  price  described  in  the 
prospectus  and  not  at  a  price  based  on 
NAV.  Thus,  purchases  and  sales  of 
Trust  Shares  in  the  secondary  market 
will  not  comply  with  section  22(d)  and 
rule  22c-l ,  and  applicants  request  an 
exemption  from  these  provisions. 

7.  Applicants  maintain  that,  while 
there  is  little  legislative  history 
regarding  section  22(d),  its  provisions 
and  those  of  rule  22c-l  appear  to  have 
been  designed  to  (a)  prevent  dilution 
caused  by  certain  riskless  trading 
schemes  by  principal  underwriters  and 
contract  dealers,  (b)  prevent  unjust 
discrimination  or  preferential  treatment 
among  buyers,  and  (c)  assure  an  orderly 
distribution  of  shares  by  eliminating 
price  competition  from  dealers  offering 
shares  at  less  than  the  published  sales 
price  and  repurchasing  shares  at  more 
than  the  published  redemption  price. 
Applicants  believe  that  none  of  these 
purposes  will  be  thwarted  by  permitting 
Trust  Shares  to  trade  in  the  secondary 
market  at  negotiated  prices.  Applicants 
state  that  secondary  market  trading  in 
Trust  Shares  does  not  involve  the  Trust 
and  caiuiot,  therefore,  result  in  dilution 
of  Trust  assets.  Applicants  also  state 
that,  to  the  extent  different  prices  exist 
during  a  trading  day,  or  from  day  to  day, 
for  Trust  Shares,  such  variances  occur 
as  a  result  of  third-party  market  forces, 
such  as  supply  and  demand,  and  not  as 
a  result  of  unjust  or  discriminatory 
manipulation.  Therefore,  applicants 
assert  that  secondary  market 
transactions  in  Trust  Shares  will  not 
lead  to  discrimination  or  preferential 
treatment  among  purchasers.  Finally, 
applicants  contend  that  the  proposed 
distribution  system  will  be  orderly 


because  arbitrage  activity  will  ensure 
that  the  difference  between  the  market 
price  of  Trust  Shares  and  their  NAV 
remains  narrow. 

Section  24(d)  of  the  Act 

8.  Section  24(d)  of  the  Act  provides, 
in  pertinent  part,  that  the  prospectus 
delivery  exemption  provided  to  dealer 
transactions  by  section  4(3)  of  the 
Securities  Act  does  not  apply  to  any  " 
transaction  in  a  redeemable  security 
issued  by  a  UIT.  Applicants  request  an 
exemption  from  section  24(d)  to  permit 
dealers  in  Trust  Shares  to  rely  on  the 
prospectus  delivery  exemption  provided 
bv  section  4(3)  of  the  Securities  Act.'  ' 

9.  Applicants  state  that  the  secondary 
market  for  Trust  Shares  is  significantly 
different  from  the  typical  secondary 
market  for  UIT  securities,  which  is 
usually  maintained  by  the  sponsor  of 
the  UIT.  Trust  Shares  will  be  listed  on 
an  Exchange  and  will  be  traded  in  a 
manner  similar  to  the  shares  of  common 
stock  issued  by  operating  companies 
and  closed-end  investment  companies. 
Dealers  selling  shares  of  operating 
companies  and  closed-end  investment 
companies  in  the  secondary  market  are 
generally  not  required  to  deliver  a 
prospectus  to  a  purchaser. 

10.  Applicants  contend  that  Trust 
Shares,  as  a  listed  security,  merit  a 
reduction  in  the  compliance  costs  and 
regulatory  burdens  resulting  from  the 
imposition  of  prospectus  delivery 
obligations  in  the  secondary  market. 
Because  Trust  Shares  will  be  exchange- 
listed,  prospective  investors  will  have 
access  to  several  types  of  market 
information  about  the  product. 
Applicants  state  that  quotations,  last 


' '  Applicants  are  not  seeking  rcliet  fnini  the 
prospec:tus  deliven.-  requirement  lor  noii-serond<ir> 
market  transactions,  including  purchases  of 
Creation  I'nils  or  those  involving  an  issuer. 
.Applicants  state  that  persons  purchasing  Oeation 
I'nits  will  be  cautioned  in  the  prospectus  that  some 
activities  on  their  part  may.  depending  on  the  facts 
and  circumstances,  result  in  their  being  deemed 
statutory  underwriters  and  subjeit  them  lo  the 
prospectus  delivery  and  liabililv  provisions  ot  the 
Securities  .Act.  For  example,  a  broker-dealer  firm 
and/or  its  client  mav  be  deemed  ■)  statutory 
underwriter  if  it  takes  Creation  I  'nits  aher  plai  uig 
an  order  with  the  Distributor,  breaks  them  down 
into  the  constituent  Trust  Shares,  and  sells  Trust 
Shares  directly  to  its  t  ustoiners.  or  if  it  chooses  to 
couple  the  purchase  of  a  sujiply  of  new  Trust 
Shares  with  an  active  selling  effort  invohing 
solicitation  of  secondary  market  demand  for  Trust 
Shares.  The  prospectus  will  slate  that  whether  a 
person  is  an  underwriter  depends  upon  all  the  lads 
and  circumstances  pertaining  to  that  person's 
activities.  The  prospectus  will  also  state  that  dealers 
who  are  not  "underwriters"  but  are  participating  in 
a  distribution  (as  contrasted  to  ordiiiarv  secondarv 
market  trading  transactions),  and  thus  dealing  with 
Tru.st  Shares  that  are  part  of  an  "un.sold  allotment" 
within  the  meaning  of  .section  4(3)(C)  of  the 
Securities  Act.  would  be  unable  to  take  advantage 
of  the  prospectus  delivery  exemption  provided  by 
section  4(3)  of  the  Securities  Ad. 


sale  price,  and  volume  information  will 
be  continually  available  on  a  real-time 
basis  through  the  consolidated  tape  and 
will  be  available  throughout  the  day  on 
broker's  computer  screens  and  other 
electronic  services.  The  previous  day's 
price  and  volume  information  also  will 
be  published  in  the  financial  section  of 
newspapers.  The  Sponsor  will  publish 
daily,  on  a  per  Trust  Share  basis,  the 
Income  Net  of  Expense  Amount. 
Applicants  also  provide  that  the  Funds 
Web  site  will  contain  quantitative 
information,  updated  on  a  daily  basis, 
regarding  the  previous  business  day's 
NAV  and  the  reported  closing  price.  The 
Web  site  also  will  include  for  each 
Trust,  a  calculation  of  the  premium  or 
discount  of  the  closing  price  against 
NAV  and  data,  in  chart  formal, 
displaying  the  frequency  distribution  of 
discounts  and  premiums  of  the  closing 
price  against  the  NAV.  within 
appropriate  ranges,  for  each  of  the  four 
previous  calendar  quarters, 

11.  In  addition,  secondary  market 
purchasers  generally  will  receive  the 
Product  Description.  Applicants  state 
that,  while  the  Product  Description  is 
not  intended  as  a  substitute  for  a 
prospectus,  it  will  contain  pertinent 
information  about  Trust  ,Shares. 
Applicants  also  note  that  Trust  Shares 
will  be  understandable  to  retail 
investors  as  a  product  that  tracks  the 
Benchmark  Indices. 

Section  26(a)(2)(C)  of  the  Act 

12.  Section  26(a)(2)(C)  of  the  Act 
requires,  among  other  things,  that  a 
UI'T's  trust  indenture  prohibit  payments 
to  the  trust's  depositor  (in  the  case  of  a 
Trust,  the  Sponsor),  and  any  affiliated 
person  of  the  depositor,  except 
payments  for  performing  certain 
administrative  .services.  Applicants 
request  an  exemption  from  section 
2B(a)(2)(C)  to  permit  any  Trust  to 
reimburse  the  Sponsor  for  certain 
licensing,  registration,  and  marketing 
expenses. 

13.  Applicants  state  that,  ordinarily,  a 
sponsor  of  a  UIT  has  an  opportunity  to 
profit  in  connection  with  the  creation  of 
a  trust  in  two  ways — through  the 
difference  between  the  acquisition  cost 
of  the  securities  and  their  value  on  the 
date  of  deposit  in  the  trust  and.  to  the 
extent  a  secondary  market  is  maintained 
for  units,  through  the  imposition  of 
sales  charges  on  resales  of  units. 
Expenses  normally  incurred  in  the 
creation  and  maintenance  of  a  trust  can 
then  be  offset  against  such  profits. 
Applicants  assert,  however,  that  under 
the  proposed  structure,  the  usual 
sources  of  income  are  not  available 
because  the  Sponsor  will  not  impose  a 
sales  load  or  deposit  Index  Securities 
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into  thf  Trust  Though  tho  Trusts  will 
be  listed  on  Nasdaq  (the  parent 
company  of  Sponsor),  which  will 
receive  trading  fees  in  connection  with 
the  trading  of  Trust  Shares  on  Nasdaq, 
the  Sponsor  will  not  be  involved  in  the 
maintenance  of  a  secondary  market  for 
Trust  Shares.  Applicants  contend  that 
motivation  for  the  limitations  imposed 
in  section  26(a)(2)({:)  of  the  .Ait  was  the 
fear  that  sponsors  could  take  unfair 
advantage  of  a  trust  to  profit,  when 
profits  were  already  being  generated 
through  sales  charges  and  market  gains 
(on  the  securities  deposited  hv  the 
sponsor).  Applicants  contend  that  in  the 
proposed  structure,  no  such  opportunitv 
to  profit  exists  for  Sponsor. 

14  Applicants  state  that  permitting  a 
Trust  to  reimburse  the  Sponsor  for  the 
Trust's  e.xpenses.  as  discussed  above, 
would  be  no  more  disadvantageous  to 
the  holders  of  Trust  Shares  than 
allowing  the  expenses  to  be  imposed 
indirectly  as  offsets  to  sales  loads  and 
other  charges,  as  is  done  by  typical 
UITs.  Applicants  state  that  a  Trust  will 
pav  the  Sponsor  only  its  actual  out  iif- 
pocket  expenses.  Finally,  applicants 
state  that  the  payment  is  capped  at  30 
basis  points  of  the  Trust's  NAV  on  an 
annualized  basis,  with  anv  expenses  in 
excess  of  that  amount  to  be  absorbed  b\ 
the  Sponsor 

Section  1 7(aj  of  the  Act 

15  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  from 
selling  any  security  to  or  purchasing  any 
security  from,  the  investment  company. 
Section  2(a)(3)  defines  "affiliated 
person"  to  include  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote.  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person,  and  any  person 
controlling,  controlled  by  or  under 
common  c:ontrf)l  with  the  other  person. 
S«H;tion  2(a)(4)  provides  that  a  ( (introl 
relationship  will  be  presumed  where 
one  person  owns  2.5%  or  more  of 
another  person's  voting  securities. 
.Applicants  state  that,  bet.ause  the 
definition  of  "affiliated  person" 
includes  anv  person  owning  5%  or 
more,  or  more  than  25"'!..  of  an  issuer's 
out.standing  voting  sec;urities.  every 
purchaser  of  a  Creation  L'nit  will  be;  an 
affiliated  person  of  the  Trust  so  long  as 
20  or  fewer  Creation  Units  are  in 
existence  Applicants  request  an 
exemption  from  section  17(a)  under 
section  6(c)  and  17(b)  to  permit  persons 
that  are  affiliated  persons  solely  by 
virtue  of  a  5%  or  more,  or  more  than 
25%,  ownership  interest  in  a  Trust  (or 
affiliated  persons  of  such  persons  that 


are  not  nthervvi.se  affiliated  with  the 
Trusts)  to  purchase  and  redeem  Creation 
Units  through  in-kind  transactions. 

It).  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  if  the 
terms  of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching,  and  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  and  with  the  general 
provisions  of  the  Act.  Applicants  assert 
that  no  useful  purpose  would  be  served 
by  prohibiting  the  affiliated  persons 
described  above  from  making  in-kind 
purchases  and  redemptions  of  Creation 
I  Inits  The  composition  of  a  Portfolio 
Deposit  made  by  a  purchaser,  like  the 
Redemption  Securities  and  Cash 
Redemption  Amount  given  to  a 
redeeming  investor,  will  be  the  same 
regardless  of  the  investor's  identity,  and 
will  be  valued  under  the  same  objective 
standards  applied  to  valuing  the 
Portfolio  Securities  in  connection  with 
determining  the  Trust's  NAV.  Therefore, 
applicants  state  that  in-kind  purchases 
and  redemptions  will  afford  no 
opportunitv  for  the  affiliated  persons 
described  above  to  effect  a  transaction 
di^trimental  to  other  holders  of  Trust 
.Shares  Applicants  also  believe  that  in- 
kind  purc:hases  and  redemptions  will 
not  result  in  abusive  self-dealing  or 
overreaching  by  affiliated  persons  of  the 
Funds. 

Section  1 7(d)  of  the  Act  and  Rule  1 7d- 
1  I'ndertheAct 

17   .Section  17(d)  of  the  Ac;t  and  rule 
17d-l  undc!r  the  Act  prohibit  any 
affiliated  person  of  or  principal 
underwriter  for.  a  registered  investment 
company,  or  any  affiliated  person  of  the 
affiliated  person  or  the  principal 
underwriter,  acting  as  principal,  from 
effecting  any  transaction  in  connection 
with  anv  joint  enterprise  or  other 
arrangement  or  profit-sharing  plan  in 
which  the  investment  company 
participat(!s,  unless  an  application 
rc^garding  the  joint  transaction  has  been 
filed  with  the  Commission  and  granted 
by  order  Under  rule  17d-l,  in  passing 
upon  such  applications,  the 
Commission  considers  whether  the 
partic:ipation  of  the  registereci 
investment  company  in  the  joint 
transaction  is  consistent  with  the 
provisions,  policies  and  purpo.ses  of  the 
Act  and  the  c^xtent  to  which  such 
participation  is  on  a  basis  different  or 
less  advantageous  than  that  of  other 
participants 

18,  Section  2(a)(3)(F)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  includf^  in  the  case  of  an 


unincorporated  investment  company 
not  having  a  board  of  directors,  its 
depositor.  Applicants  state  that  the 
Sponsor  may  be  deemed  to  be  an 
affiliated  person  of  a  Trust  because  it 
will  bear  all  aspects  of  the  role  of 
depositor  in  structuring  and  creating  the 
Trust,  other  than  that  of  actually 
depositing  Portfolio  Securities  into  the 
Trust. 

19.  Applicants  request  an  order  under 
rule  17cl-l  that  would  permit  a  Trust  to 
reimburse  the  Sponsor  for  the  payment 
to  the  BoNY  Index  Provider  of  an 
annual  license  fee  under  the  License 
Agreement.  Applicants  believe  that 
relief  is  necessary  because  the  Trust's 
undertaking  to  reimburse  the  Sponsor 
might  be  deemed  a  joint  enterprise  or 
other  joint  arrangement  in  which  the 
Trust  is  a  participant,  in  contravention 
of  section  17(d)  and  rule  17d-l. 

20.  The  License  Agreement  allows 
applicants  to  use  the  Benchmark  Indices 
as  bases  for  Trust  Shares  and  to  use 
certain  of  BoNY's  trade  name  and 
trademark  rights.  Applicants  believe 
that  BoNY  is  a  valuable  name  that  is 
well-known  to  investors  and  believe 
that  investors  will  desire  to  invest  in 
instruments  that  closely  mirror  the 
Benchmark  Indices.  In  view  of  this, 
applicants  state  that  it  is  necessary  to 
obtain  from  BoNY  the  License 
Agreement  so  that  appropriate  reference 
to  BoNY  may  be  made  in  materials 
describing  Trust  Shares  and  the  Trust. 
Applicants  assert  that  the  terms  and 
provisions  of  the  License  Agreement  are 
comparable  to  the  terms  and  provisions 
of  other  similar  license  agreements  and 
that  the  annual  license  fee  is  for  fair 
value,  is  in  an  amount  comparable  to 
that  which  would  be  charged  by  the 
BoNY  Index  Provider  for  similar 
arrangements,  and  is  in  an  amount 
comparable  to  that  charged  by  licensors 
in  connection  with  the  formation  of 
other  UITs  based  on  other  indices.  For 
these  reasons,  applicants  state  that  the 
proposed  license  fee  arrangement 
satisfies  the  standards  of  section  17(d) 
and  rule  17d-l. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  a 
Future  Trust  by  means  of  filing  a  post- 
effective  amendment  to  the  Trust's 
registration  statement  or  by  any  other 
means,  unless  (a)  applicants  have 
requested  and  receiveci  with  respect  to 
such  Future  Trust,  either  exemptive 
relief  from  the  Commission  or  a  no 
action  letter  from  the  Division  of 
Investment  Management  of  the 
Commission,  or  (b)  the  Future  Trust  will 
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be  listed  on  an  Exchange  without  the 
need  for  filing  pursuant  to  rule  19b-4 
under  the  Exchange  Act. 

2.  The  prospectus  and  the  Product 
Description  of  each  Trust  will  clearly 
disclose  that,  for  purposes  of  the  Act, 
Trust  Shares  are  issued  by  that  Trust 
and  the  acquisition  of  Trust  Shares  by 
investment  companies  is  subject  to  the 
restrictions  of  section  12(d)(1)  of  the 
Act. 

3.  As  long  as  a  Trust  operates  in 
reliance  on  the  requested  order,  the 
Trust  Shares  will  be  listed  on  an 
Exchange. 

4.  The  Web  site  for  the  Trusts,  which 
will  be  publicly  accessible  at  no  charge, 
will  contain  the  following  information, 
on  a  per  Trust  Share  basis,  for  each 
Trust:  (a)  The  prior  business  day's  NAV 
and  the  reported  closing  price,  and  a 
calculation  of  the  premium  or  discount 
of  such  price  against  such  NAV;  and  (b) 
data  in  chart  format  displaying  the 
frequency  distribution  of  discounts  and 
premiums  of  the  daily  closing  price 
against  the  NAV,  within  appfopriate 
ranges,  for  each  of  the  four  previous 
calendar  quarters.  In  addition,  the 
Product  Description  for  each  Trust  will 
state  that  the  Web  site  for  the  Trusts  has 
information  about  the  premiums  and 
discounts  at  which  the  Trust  Shares 
have  traded. 

5.  The  prospectus  and  annual  report 
for  each  Trust  will  also  include:  (a)  the 
information  listed  in  condition  4(b) 
above,  (i)  in  the  case  of  the  prospectus, 
for  the  most  recently  completed  year 
(and  the  most  recently  completed 
quarter  or  quarters,  as  applicable),  and 
(ii)  in  the  case  of  the  annual  report,  for 
the  immediately  preceding  five  years,  as 
applicable;  and  (b)  the  following  data, 
c;alculated  on  a  per  Trust  Share  basis  for 
one.  five  and  ten  year  periods  (or  life  of 
the  Trust),  (i)  the  cumulative  total  return 
and  the  average  annual  total  return 
ba.sed  on  NAV  and  market  price,  and  (ii) 
the  cumulative  total  return  of  the 
relevant  Benc:hmark  Index. 

6.  Before  a  Trust  may  rely  on  the 
order,  the  Commission  will  have 
approved  pursuant  to  rule  19b-^  under 
the  Exchange  Act.  an  Exchange  rule 
requiring  Exchange  members  and 
member  organizations  effecting 
transactions  in  Trust  Shares  to  deliver  a 
Product  Description  to  purchasers  of 
Trust  Shares. 

I'or  the  Commission,  by  the  Division  of 
Invi'stmeiit  Maiiagcmijnl.  pursuant  to 
(It'iegated  authority. 
Margaret  H.  McFarland, 
Di'piity  Secretan'. 
|FR  Doc.  02-269.33  Filed  10-22-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46666;  File  No.  SR-MSRB- 
2002-09] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Order  Granting  Approval  of  the 
Proposed  Rule  Change  Relating  to 
Arbitration 

October  16.  2002. 

On  August  19.  2002,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act").'  and 
Rule  19b-4  thereunder,^  the  Municipal 
Securities  Rulemaking  Board  ("Board" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-2002- 
09).  The  proposed  rule  change  relates  to 
MSRB  Rule  G-35.  on  arbitration. 

The  Commission  published  the 
proposed  rule  change  for  comment  in 
the  Federal  Register.  September  9. 
2002. '  The  Commission  did  not  receive 
anv  comment  letters  relating  to  the 
forgoing  proposed  rule  change. 

I.  Description  of  the  Proposed  Rule 
Change 

In  1997,  the  MSRB  amended  Rule  G- 
35.  on  arbitration,  to  provide  that  it 
would  not  accept  any  new  arbitration 
claims  filed  on  or  after  )anuary  1,  1998 
(the  "1997  amendments").-'  The  MSRB 
noted  that  any  customer  or  securities 
dealer  with  a  claim,  dispute  or 
controversy  against  a  broker,  dealer  or 
municipal  securities  dealer  ("dealer") 
involving  its  municipal  securities 
activities  may  submit  that  claim  to  the 
arbitration  forum  of  any  self-regulatory 
organization  ("SRO")  of  which  the 
dealer  is  a  m(;mber.  including  the 
National  Associaticm  of  Securities 
Dealers.  Inc.  ("NASD").  Bank  dealers, 
however,  are  unique  in  that  they  are 
subject  to  the  MSRB's  rules  but  are  not 
members  of  any  other  SRO.  Thus,  it  was 
necessary  to  provide  an  alternative 
arbitration  forum  for  claims  involving 
the  municipal  securities  ac;ti\'ities  of 
bank  dealers.  The  1997  amendments 
accomplished  this  by  providing  that  as 
of  lanuary  1.  1998  every  bank  ciealer.  as 
defined  in  Rule  D-8."'  shall  be  subject  to 
the  NASD's  Code  of  Arbitration 


;!()():;t,  n: 
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Procedure  (the  "NASD's  Code")  for 
every  claim,  dispute  or  controversy 
arising  out  of  or  in  connection  with  the 
municipal  securities  activities  of  the 
bank  dealer  acting  in  its  capacity  as 
such.  Furthermore,  the  1997 
amendments  required  that  bank  dealers 
abide  by  the  NASD's  Code  as  if  they 
were  "members"  of  the  NASD  for 
purposes  of  arbitration. 

At  the  time  of  the  1997  amendments, 
the  MSRB  stated  that  it  would 
"continue  to  operate  its  program  in 
order  to  administer  its  current,  open 
cases  and  any  new  claims  received  prior 
to  January  1,  1998,  but  will  discontinue 
administering  its  arbitration  prcjgram 
when  all  such  cases  have  betm  closc^d,"'^ 
The  MSRB  further  stated  that,  at  such 
time,  it  would  submit  a  filing  to  the 
Commission  to  delete  sections  1  through 
37  of  Rule  G-35,  and  rescind  Rule  A- 
16.  on  arbitration  fees  and  deposits."  On 
May  14.  2002.  the  MSRB  transferred  its 
final,  open  arbitration  case  to  the  NASD. 
There  are  no  further  arbitration  cases 
pending  before  the  MSRB.  Accordingly. 
the  MSRB  submitted  the  proposed  rule 
change  to  delete  sections  1  through  37 
of  Rule  G-35,  on  arbitration,  and  to 
rescind  Rule  A-16.  on  arbitration  fees 
and  deposits.  The  proposed  rule  change 
also  incorporates  by  reference  into  Rule 
Ct-35  changes  to  the  NASDs  Code."  The 
MSRB  notes  that  any  c:ustc)mer  or 
securities  dealer  with  a  claim,  dispute 
or  controversy  against  a  bank  dealer 
involving  its  municipal  securities 
activities  may  continue  to  submit  that 
claim  to  the  NASD's  arbitration 
program. 

As  noted  in  the  1997  amendments, 
the  MSRB  deems  it  no  longer 
appropriate  to  administer  an  arbitration 
program.  All  non-bank  dealers  engaged 
in  municipal  scH;urities  activities  are 
members  of  the  NASD,  and  the  NASD's 
arbitration  program  is  available  to  those 
dealers  and  their  customers  for  any 
claim,  dispute  or  controversy  arising  out 
of.  or  in  connection  with,  the  munic  ipal 
securities  activitit^s  of  such  dealers.  The 
MSRB  believes  that  the  propo.sed  rule 
c;hange  provides  for  the  protection  of 
investors  and  the  public  interest 
including  those  investors  who  wish  lu 


'  1  ill'  No.  SK-MSKB-I'IM7-(I4  at  page  2. 
/(/  al  pam'  .). 

"In  .'\pril  IMYl.  ,il  llii'  r^•(|lu•^t  cif  tin-  SKCrs 
Divisiiin  of  Market  Ki'gulation.  tlii'  M.SKB  roqutstPii 
that.  put-MKinl  to  si-i  tion  Md  of  thr  Ail  and  Kuli'  (I- 
IJ  IhiTrundir.  Ihi' .Stc;  ttraiil  an  rvi'mptiim  fnim  thi' 
rl■quirl•nl^nl^  ol  m'(  tiiin  IMlbl  ol  Ihi'  .\i  t  and  Kule 
l>)b— »  tlit'n'undcr  to  allow  thi'  MSKB  to  nii  orpurale 
b\  ri'trrcmi'  into  Knlr  (i-.t.'i  anv  ( li.iii'^i's  to  ihi' 
N.^.SDs  Codi'  without  riKpiinnn  that  thi'  MSKB 
Mibniil  .1  separate  filin)i  (or  each  such  change.  Sef 
letter  from  IJiane  (i    Klinke.  (ieneral  Cxiunsel. 
MSRB.  to  lonathaii  (,  KaXz,  Secretary.  .SEC.  daled 
April  4.  200;; 
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pursue  arbitration  claims  against  bank 
dealers  in  connection  with  their 
municipal  securities  activititts  by 
ensuring  that  there  is  an  arbitration 
forum  available  {i.e.,  the  NASD 
arbitration  program)  for  such  claims. 

II.  Siunmary  of  Comments 

The  Commission  did  not  receive  any 
comment  letters  addressing  the  MSRB's 
proposed  rule  change. 

III.  Discussion 

The  Commission  mu.st  approve  a 
proposed  MSRB  rule  change  if  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  set 
forth  under  the  .Act  and  the  rules  and 
regulations  thereunder,  which  govern 
the  MSRB.'  The  language  of  Section 
15B{b)(2)(C)  of  the  Act  requires  that  the 
MSRB's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principals  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  tree  and 
open  market  in  municipal  securities, 
and.  in  general,  to  protect  investors  and 
the  public  interest.'" 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  .Act  since  it  would 
continue  to  subject  bank  dealers  to  the 
NASD's  Code  of  .\rbitraticm  Procedure 
in  connection  with  their  municipal 
securities  activities.  Non-bank  dealers 
already  are  subject  to  the  NASD's  Code 
by  virtue  of  being  NASD  members. 

After  careful  review,  the  Commission 
finds  that  the  MSRB's  proposed  rule 
change  relating  to  Rule  G-35.  on 
arbitration,  meets  the  requisite  statutory 
standard.  The  ('ommission  believes  that 
this  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act.  and 
the  rules  and  regulations  thereunder  In 
addition,  the  Commission  finds  that  the 
proposed  rule  is  consistent  with  the 
requirements  of  section  15B(b)(2)(C)  of 
the  Act.  as  set  forth  above. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Exchange  Act." 
that  the  proposed  rule  change  (File  No. 


SR-MSRB-2002-09)  be  and  hereby  is. 
approved 

For  the  Commission,  by  the  Division  of 
Market  Regul.ition.  pursuant  to  delegated 
authority  '■ 

Man;arel  H.  McFarland. 
Dvpulv  Secwtan, 
IFR  Dm..  02-26887  Filed  10-22-02;  8:45  ami 
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I  jiniiiussinn  notes  that  it  ha.s  considered  the 
proposed  niles  impact  on  efficiency,  competilion 
and  capital  formation.  15  I.'  S.(;.  78c(n. 

'"15  IJ.S.C  78o-J(b)(2)(C) 

••15U.S.C.  78s(bH2). 


DATES:  November  12.  2002.  10  a.m.-4:20 
p.m..  November  13.  2002.  9  a.m. -5  p.m.; 
November  14.  2002.  9  a.m. -1:00  p.m. 
ADDRESSES:  Hvatt  Regency 
Alhuiiuenjue.  at  .Mbuquerque 
Convention  (Center.  330  Tijeras  N\V.. 
Albuquerque.  NM  87102.  (505)  842- 
1234.  Fa.x   (505)  842-1184. 
SUPPLEMENTARY  INFORMATION: 

Tvpf  ol  lufftinii:  This  is  a  quarterly 
meeting  open  to  the  public.  The  public 
is  invited  to  participate  by  coming  to  the 
address  listed  above.  Public  comment 
will  be  taken  during  the  quarterly 
meeting.  The  public  is  also  invited  to 
submit  comments  in  writing  on  the 
implementation  of  the  Ticket  to  Work 
and  Work  Incentives  Improvement  Act 
( TWWIIA)  of  1999  at  any  time. 

Purpose  In  accordance  with  section 
U)(a)(2)  of  the  Federal  Advisory 
Committet;  Act.  the  Sr)cial  Security 
Administration  (SSA)  announces  a 
meeting  of  the  Ticket  to  Work  and  Work 
Incentives  Advisory  Panel  (the  Panel).' 
Section  101(0  of  Public  Law  106-170 
establishes  the  Panel  to  advise  the 
President,  the  Ojngress  and  the 
(Commissioner  of  the  Social  Security 
Administration  on  issues  related  to 
work  incentives  programs,  planning  and 
assistance  for  individuals  with 
disabilities  as  provided  under  section 
101(n(2)(A)  of  the  TWWIIA.  The  Panel 
is  al.so  to  advise  the  (Commissioner  on 
matters  specified  in  section  101(f)(2)(B) 
of  that  Act.  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiencv  Program  established  under 
section  101(a)  of  that  Act. 

Interested  parties  are  invited  to  attend 
the  meeting.  The  Panel  will  use  the 
meeting  time  to  receive  briefings,  hear 
presentations,  conduct  full  Panel 
deliberations  on  the  implementation  of 
TWWUA  and  receive  public  testimony. 


'-'17(:kk  joo  :t()-:i(a)(i2) 


The  focus  of  this  meeting  will  be  on 
marketing,  public  education,  training 
and  technical  assistance  activities  in 
support  of  implementation  of  TWWIIA. 

Tne  Panel  will  meet  in  person 
commencing  on  Tuesday,  November  12, 
2002  from  10  a.m.  to  4:20  p.m.: 
Wednesday.  November  13,  2002  from  9 
a.m.  to  5  p.m.;  and  Thursday.  November 
14.  2002  from  9  a.m.  to  1  p.m. 

Agenda:  The  Panel  will  hold  a 
quarterly  meeting.  Briefings, 
presentations,  full  Panel  deliberations 
and  other  Panel  business  will  be  held 
Tuesday,  Wednesday  and  Thursday, 
November  12.  13.  and  14.  2002.  Public 
testimonv  will  be  heard  in  person 
Tuesday  .November  12.  2002  from  3:50 
p.m.  to  4:20  p.m.  and  on  Thursday. 
November  14.  2002  from  9  a.m.  to  9:30 
a.m.  The  Panel  is  particularly  interested 
in  hearing  public  comment  regarding 
marketing,  public  education,  training 
and  technical  assistance  activities  in 
support  of  implementation  of  TWWIIA. 

Members  of  the  public  must  schedule 
a  timeslot  in  order  to  comment.  In  the 
event  that  the  public  comments  do  not 
take  up  the  scheduled  time  period  for 
public  comment,  the  Panel  will  use  that 
time  to  deliberate  and  conduct  other 
Panel  business. 

Individuals  interested  in  providing 
testimony  in  person  should  contact  the 
Panel  staff  as  outlined  below  to 
schedule  time  slots.  Each  presenter  will 
be  called  on  by  the  Chairperson  in  the 
order  in  which  they  are  scheduled  to 
testify  and  is  limited  to  a  maximum 
five-minute  verbal  presentation.  Full 
written  testimony  on  TWWIIA 
Implementation,  no  longer  than  5  pages, 
may  be  submitted  in  person  or  by  mail, 
fax  or  email  on  an  on-going  basis  to  the 
Panel  for  consideration. 

Since  seating  may  be  limited,  persons 
interested  in  providing  testimony  at  the 
meeting  should  contact  the  Panel  staff 
by  e-mailing  Kristen  M.  Breland,  at 
kristen.m.breland@ssa.gi^v'  or  calling 
(202) 358-6423. 

The  full  agenda  for  the  meeting  will 
be  posted  on  the  Internet  at  http:// 
i\-w\v. ssa.gov/work/panel  at  least  one 
week  before  the  meeting  or  can  be 
received  in  advance  electronically  or  by 
fax  upon  request. 

Contact  Information:  Anyone 
requiring  information  regarding  the 
Panel  should  contact  the  TWWIIA  Panel 
staff  Records  are  being  kept  of  all  Panel 
proceedings  and  will  be  available  for 
public  inspection  by  appointment  at  the 
Panel  office.  Anyone  requiring 
information  regarding  the  Panel  should 
contact  the  Panel  staff  by: 

•  Mail  addressed  to  Social  Security 
Administration,  Ticket  to  Work  and 
Work  Incentives  Advisory  Panel  Staff, 
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400  Virginia  Avenue,  SW,  Suite  700, 
Washington,  DC.  20024. 

•  Telephone  contact  with  Kristen 
Breland  at  (202)  358-6423. 

•  Fax  at  (202)  358-6440. 
E-mail  to  TWWnAPanel@ssa.gov. 

Dated:  October  15.  2002. 
Deborah  M.  Morrison, 
Designated  Federal  Officer. 
[FR  Doc.  02-26917  Filed  10-22-02;  8:45  am] 
BILLING  CODE  4191-03-P 

SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
that  covers  the  Social  Security 
Administration  (SSA).  Notice  is  hereby 
given  that  Subchapter  S4E,  which 
covers  the  Office  of 
Telecommunications  and  Systems 
Operations,  is  being  amended  to  reflect 
a  realignment  of  functions  and  renaming 
of  one  subordinate  organization.  The 
new  material  and  changes  are  as 
follows: 

Section  S4E.10    The  OfiBce  of 
Telecommuiiicatioiis  and  Systems 
Operations — (Organization) 

Delete:  K.  The  Division  of 
Telecommunications  Systems  (S4EN) 

Establish:  K.  The  Division  of 
Monitoring  and  Online  Systems  (S4EN) 

Section  S4E.10    The  Office  of 
Telecommunications  and  Systems 
Operations — (Functions) 

Replace  in  its  entirety: 

D.  Division  of  Systems  User  Services 
and  Facilities  (S4EE) 

1.  Provides  all  data  center  computer 
hardware  implementation  support  for 
OTSO  and  coordinates  the  installation 
of  all  major  hardware  and  software. 
Provides  technical  evaluation  support 
for  the  procurement,  acceptance,  testing, 
installation  and  implementation  of 
equipment  and  software. 

2.  Plans  and  coordinates  computer 
facility  environmental  systems 
requirements.  Provides  computer 
facilities  support  for  all  Agency 
computer  processing  centers. 

3.  Provides  a  centralized  contact  for 
the  management  of  all  online  storage 
media  resources  in  the  National 
Computer  Center  (NCC)  and  the 
Program  Service  Centers  (PSC).  Manages 
enterprise-level  data  storage  resources 
in  both  mainframe  and  open  systems 
environments  to  maintain  the  integrity, 
reliability,  and  performance  of  state-of- 


the-art  storage  technology.  Responsible 
for  all  business  critical  data  backup  and 
recovery  planning  and  operation. 
Advises  Agency  management  on  all 
aspects  of  data  and  storage  media 
management. 

4.  Provides  technical  oversight  for  the 
Agency  on  high  volume,  enterprise-class 
printing  technology  and  hardware. 
Responsible  for  reengineering  SSA  print 
workloads  to  take  advantage  of  new 
print  technology  and  automated  mail 
insertion  technology. 

5.  Provides  all  electronic  scanning 
and  imaging  computer  hardware  and 
software  implementation  support  for 
SSA.  Coordinates  the  installation  of  all 
major  scanning  and  imaging  hardware 
and  software.  Provides  technical 
evaluation  support  for  the  procurement, 
acceptance,  testing,  installation  and 
implementation  of  scanning  and 
imaging  equipment  and  software. 

6.  Responsible  for  the  design, 
development,  acquisition, 
implementation  and  management  of 
automated  data  center  operations 
management  hardwcire  and  software 
tools  for  OTSO. 

G.  The  Division  of  Operational  Capacity 
Performance  Management  (S4Ef) 

1.  Evaluates  computer  performance 
and  monitors  resource  utilization  to 
ensure  that  OTSO's  operational 
computer  systems  capacity  is  utilized 
effectively  and  efficiently.  Ensures  that 
OTSO's  systems  performance  objectives 
are  being  met  and  that  databases  are 
efficiently  implemented.  Prepares 
recommendations  to  OTSO  management 
and  as  directed,  performs  similar 
functions  for  other  SSA  components. 

2.  Ensures  that  sufficient  IT  capacity 
is  available  to  process  present  and 
future  workloads,  coordinating 
decisions  on  target  systems  for  new/ 
modified  workloads  and  systems 
configuration  changes. 

3.  Serves  as  the  Office  of  Systems 
resource  and  repository  for  Enterprise 
Capacity  Planning  data  and  reporting. 

4.  Provides  recommendations  and 
services  to  other  OTSO  components  in 
the  interpretation  of  reports  and  data 
resulting  from  evaluation  and  utilization 
studies. 

5.  Uses  operational  research  tools  to 
investigate  operational  efficiency 
problems  and  develop  workload  and 
utilization  relationships. 

6.  Responsible  for  analysis  of 
configuration,  topology,  connectivity, 
automation  and  availability  of  SSA's 
national  network  in  support  of 
performance  management,  resource 
utilization  and  capacity  planning. 
Responsible  for  long-term  network 
management  resource  utilization 


reporting  and  problem  management 
reporting. 

7.  Performs  modeling  and  analysis  of 
new  applications  and  designs  to 
determine  performance  impacts. 
Projects  future  capacity  requirements  for 
Enterprise  Systems  components  and 
continually  monitors  performance  to 
validate  projections. 

8.  Collects  data  necessary  to  measure 
operations  performance  in  providing 
timely  output  services  as  delineated  in 
the  Service  Level  Agreements  (SLA). 
Prepares  periodic  reports  on  SLA 
compliance. 

9.  Identifies  the  cause  of  Enterprise 
performance  problems  and  reports  the 
findings. 

10.  Directs  the  design,  development 
and  implementation  of  software  to 
gather  and  report  statistical  information 
on  the  functioning  of  SSA  Enterprise 
Systems.  Evaluates  and  implements 
COTS  performance  management 
software,  and  designs,  develops  and 
implements  custom  capacity 
performance  data  collection  and 
reporting  system.  Distributes  the 
information  to  other  SSA  components  to 
report  on  performance  and  utilization. 

11.  Responsible  for  800  number  voice 
utilization  data  collection  and  reporting. 

H.  The  Division  of  Telecommunications 
Security  and  Standards  IS4EKI 

1.  Develops,  publishes  and 
implements  standards  and  operating 
procedures  within  OTSO.  Develops  and 
controls  enforcement  mechanisms  to 
ensure  adherence  to  operational 
standards.  Administers  the  Federal 
systems  standards  program  within 
OTSO. 

2.  Directs  the  planning, 
implementation  and  evaluation  of  the 
systems  security  program  in  OTSO  and 
SSA  privacy  and  security  policies. 

3.  Serves  as  OTSO  liaison  with  other 
SSA  components  in  matters  of  privacy 
and  security.  Provides  for  the  security  of 
all  OTSO  resources  in  the  centralized 
OTSO  computer  boundaries  established 
by  the  Deputy  Commissioner  for 
Finance,  Assessment  and  Management. 

4.  Provides  planning,  evaluation  and 
oversight  on  disaster  recover^' 
capabilities  in  order  to  maintain 
continuity  of  data  center  operations. 
Develops,  implements  and  evaluates 
systems  and  procedures  for  the  security 
and  protection  of  data.  Directs  the 
continuity  of  operations  program  for 
OTSO. 

/.  The  Division  of  Resource  Management 
and  Acquisition  IS4EL) 

1.  Directs  OTSO's  participation  in  the 
Information  Technology  Systems  (ITS) 
procurement  process.  Manages,  plans. 
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and  coordinates  the  activities  relating  to 
business  and  financial  planning  of 
SSA's  telecommunications  needs. 

2.  Performs  technical  and  cost  reviews 
of  all  OTSO/ITS  procurements. 
Performs  technical  review  of 
procurement  proposals  for  ITS 
resources,  network  hardware,  software 
and  related  services. 

3.  Provides  support  for  ITS  Technical 
Evaluation  Committees. 

4.  Supports  contract  administration 
for  all  OTSO/ITS  contracts 

5.  Provides  technical  support  to 
Project  Officers  in  the  development, 
modification  and  administration  of  ITS 
contracts. 

6.  Directs  the  renewal  process  for 
existing  lease  and  maintenance 
contracts  for  ITS  and 
telecommunications  equipment  and 
services 

7  Manages  the  fiscal  administration 
of  ITS  contracts,  collecting,  analyzing 
and  reporting  performance  data  to 
support  required  fiscal  and  other 
contractual  proceedings. 

8.  Provides  for  the  centralized 
certification  and  authorization  for  the 
lease  and  maintenance  of  SSA's  ITS  and 
telecommunications  equipment 

9.  Provides  necessary  staff  support  to 
users  within  OTSO  for  the  development 
of  procurement  documents  and 
documentation. 

10  Develops  short-term  and  long- 
range  tactical  and  strategic  planning  and 
maintains  the  OTSO  macro- 
procurement  plan  which  relates  to 
planned  acquisitions  of  ITS  and 
telecommunications  equipment, 
software,  system  design  and  system 
support  services  and  implementation  of 
telecommunication  expansion 

11.  Serves  as  Project  Officer  for  ITS 
re-competition/ongoing  maintenanf:e 
contracts 

12   Provides  technical  support  to 
OTSO  and  other  SSA  components 
during  major  procurement  activities. 
Ensures  that  procurement 
documentation  complies  with  directives 
published  by  SSA  and  higher 
monitoring  authorities.  Provides 
recommendations  for  disposition  of 
procurement  proposals  for  ITS 
resources 

13.  Formulates  an  OTSO-wide 
Systems  Plan  and  assigns  responsibility 
to  OTSO  components  for  various  parts 
of  the  Plan  Works  with  OTSO 
components  to  evaluate  their  proposed 
systems  objectives  in  terms  of  technical 
feasibility,  availability  of  resources  and 
systems  costs.  Identifies  the  major 
OTSO  activities  and  resources  needed  to 
support  these  objectives.  Directs  and 
coordinates  the  OT.SO  technical  work- 
power,  equipment  and  other  special 


costs  for  the  SSA  budget  process  and 
justifies  these  on  the  basis  of  the 
President's  Management  Agenda  and 
the  Commissioner's  priorities. 

14.  Directs  the  preparation  of  detailed 
project  plans,  including  resource 
estimates  for  projects  of  which  OTSO 
has  the  lead.  Monitors  progress  and  use 
of  work-power  and  equipment  resources 
by  OTSO  components  against  their 
approved  plans.  Develops  standard 
methods  for  project  management  and 
assists  OTSO  components  in  their  use. 

15.  Manages  a  centralized  inventory 
of  all  SSA  ITS  and  telecommunications 
equipment,  and  manages  the  ITS  excess 
equipment  process. 

/.  The  Division  of  Integration  and 
Environmental  Testing  IS4EMI 

1.  Directs  and  controls  all  activities 
with  the  release  of  new  or  enhanced 
versions  of  ho.st,  client/server,  and  web 
(internet/intranet)  programmatic  and 
telecommunications-related  software. 
Enforces  software  acceptance  and 
certifications  standards.  Directs  the 
staging  of  program  modules  to  be  tested. 

2.  Develops  and  maintains  extensive 
test  databases  for  use  in  the  acceptance, 
integration  and  environmental  testing 
processes.  Develops  and  incorporates 
the  use  of  software  simulators  and 
emulators  in  software  acceptance 
testing. 

3  Directs  the  integration  testing  of 
new  or  enhanced  communications  host, 
ilient/server.  and  web  (internet/ 
intranet)  software,  and  network 
communications  .software.  Participates 
in  the  movement  and/or  migration  of 
software  systems  and  associated  files 
between  complexes  and  processing 
components.  Directs  the  migration  of 
web  software. 

4.  Directs  environmental  testing  to 
ensure  that  all  new  or  enhanced 
software  is  compatible  with  changing 
hardware  configurations.  Directs  the 
integration  of  new  or  enhanced  SSA 
programmatic  software.  Administers  the 
generation  of  finalized  testing  results  for 
evaluation.  Directs  software 
performance  evaluations,  parallel 
testing,  timing  studies,  inter/intra- 
system  relationship  and  testing  trend 
analysis. 

5.  Responsible  for  administering 
integration  and  acceptance  testing  for 
production  IT  hardware. 

6  Provides  the  checks  and  balances 
on  SSA's  production  IT  systems  and 
equipment  procurement  for  complying 
with  (  nntractual  performance 
requirements  throughout  the  life  cycle 
of  the  procurement. 

7.  For  all  host,  client/server,  and  web 
(internet/intranet)  application  software, 
manages  and  controls  libraries,  controls 


and  migrates  software  into  the 
production  environment.  For  host 
implementations,  designs  and  develops 
backup  and  recovery  procedures.  For 
client/server,  develops  installation 
scripts  for  migration  of  software  to 
production. 

8.  Administers  all  activities  pertaining 
to  configuration  management  for  the 
OTSO  change  management  system. 

9.  Responsible  for  SSANet  software 
distribution  and  version  management. 

10.  Serves  as  the  focal  point  for 
release  coordination  activities  for  the 
integration  and  production  phases  of  the 
life  cycle  for  host,  client/server  and  web 
(internet/intranet)  applications. 

1 1 .  Develops  and  maintains  pristine 
workstation  images  for  the 
configurations/builds  in  the  production 
environment. 

K.  The  Division  of  Monitoring  and 
Online  Systems  (S4EN) 

1.  Procures,  installs,  modifies  and 
tunes  all  online/batch  teleprocessing 
monitor  systems  software,  vendor 
support  products,  data  base 
management  systems,  web  based  and 
middle-ware  solutions.  Designs, 
modifies,  implements  and  installs 
specialized  teleprocessing  system 
software  to  support  new  teleprocessing 
application  software  including  in-house 
modifications. 

2.  Directs  the  continuous  monitoring 
of  all  teleprocessing,  data  base  and 
middle-ware  system  software  and 
performs  problem  determination  and 
resolution. 

3.  Participates  in  the  establishment  of 
teleprocessing  software  standards  for 
application  design  and  for  the  use  of 
data  base  packages  within  the  SSA 
network  environment.  Formulates 
policy  for  data  base  applications 
software  systems  and  monitors  and 
optimizes  performance  of  that  software. 

4.  Develops  teleprocessing  software 
procedures  for  computer  operations 
components. 

5.  Manages  all  online  teleprocessing 
and  data  base  management  systems. 

6.  Installs  and  manages  Unix 
operating  systems  on  distributed  data 
base  and  data  base  backup  servers. 

M.  The  Division  of  National  Network 
Sen'ices  and  Operations  (S4EQ) 

1.  Manages  the  installation,  relocation 
and  operation  of  SSA's 
telecommunications  network  facilities 
for  the  transmission  of  program  and 
management  data  over  SSA  established 
networks. 

2.  Monitors  telecommunications 
operations,  analyzes  equipment 
problems  and  effects  proper 
maintenance  and  repair. 


Federal  Register/ Vol.  67,  No.  205 /Wednesday,  October  23,  2002 /Notices 


65167 


3.  Develops  and  directs  the 
implementation  of  new  procedures  and 
updates  existing  procedures  for  network 
node  operations. 

4.  Reports  outages  to  vendor 
management  for  prompt  resolution  and 
is  responsible  for  the  repair  of  advanced 
communications  electronics  equipment. 

5.  Provides  emergency  support 
services  for  equipment  reconfiguration 
as  well  as  repair,  assembly/disassembly 
and  installation  of  advanced 
telecommunications  electronics. 

6.  Serves  as  the  initial  point  of  contact 
for  user  and  technical  problem 
determination  for  telecommunications. 
Diagnoses  data-center  hardware  and 
network  problems  and  coordinates 
network  operations  issues  with 
applications  and  systems  support  staff. 

7.  Monitors  and  controls  functions  for 
the  nationwide  telecommunications 
system.  Develops  operational 
procedures  to  modernize  and  streamline 
network  operation  and  develops  plans 
for  automation. 

8.  Manages  traffic  flow  between 
telecommunications  complexes  and 
other  SSA  complexes. 

9.  Communicates  status  of  the 
network  to  other  network  nodes  and 
advises  users  of  abnormal  or 
extraordinary  situations  affecting 
network  operations. 

10.  Monitors  voice  communications 
operations,  analyzes  equipment 
problems  and  effects  proper 
maintenance  and  repair. 

1 1 .  Directs  all  teleprocessing  system 
software  problem  determination  and 
resolution. 

12.  Coordinates  with  other  OTSO 
components  in  addressing 
teleprocessing  software  concerns 
regarding  system  capacity  issues  and 
system  configuration  proposals. 

13.  Operates  and  maintains  an 
integrated  systems  and  technical 
coordination  control  center  and  help 
desk  to  coordinate  problem 
identification  and  resolution  activities. 

14.  Operates  large  scale  computer 
resources  providing  level  3  monitoring 
and  problem  determination  for  large 
scale  operations,  online  teleprocessing 
regions  and  data  base  management 
systems. 

15.  Provides  operational  status  and 
workload  information  to  field  offices 
using  the  SSA  telecommunications 
network.  Provides  statistical  analyses  of, 
and  reports  on.  operations  performance 
at  meeting  both  user  and  computer 
center  management  service  objectives. 

16.  Serves  as  focal  point  for  all  user 
systems  problems,  questions, 
complaints  and  corrective  actions 
regarding  the  full  range  of  production 


services. 


O.  The  Division  of  Client/Sender 
Configuration  (S4ES) 

1.  Directs  the  design,  development, 
implementation,  maintenance  and 
support  of  specialized  data 
communications  software  (i.e..  Email 
and  Remote  LAN  Access)  to  support 
SSA's  international  network  (SSANet). 

2.  Manages  and  coordinates  all  change 
management  system  control  relating  to 
client  server  hardware  and  software 
changes  to  SSANet  under  the  auspices 
of  the  change  management  facility. 

3.  Performs  Level  3  client  server 
monitoring  and  problem  determination 
for  the  SSANet. 

4.  Interfaces  with  SSANet  users  to 
determine  the  impact  of  new 
applications  and  workloads  and 
supports  user  liaison  and  systems 
development  activities  of  other  SSA 
components  in  the  resolution  of  client 
server  problems. 

5.  Manages  client  server  software 
changes  to  ensure  compatibility  with 
hardware  modifications  at  Central 
Office  and  all  remote  network  platform 
locations. 

6.  Directs  the  planning,  analysis  and 
design  of  specialized  client  server 
software  systems  for  providing 
information  relevant  to  the  development 
of  existing  and  proposed  client  ser\'er 
systems. 

7.  Responsible  for  client  server 
projects,  including  acquisition, 
implementation,  integration  and 
control. 

8.  Develops,  disseminates  and 
enforces  standards  and  policies  relating 
to  workstations,  workstation 
configurations,  peripherals.  LANs  and 
LAN  operating  systems  (OS). 

9.  Works  with  SSA  users  to  provide 
solutions  to  LAN  telecommunications 
needs  that  are  consistent  with  SSA- 
network  architecture  policies; 
determines  client  server  interfacing 
hardware  needs,  implementing 
solutions,  planning  and  expansion;  and 
determines  staff  hardware  training 
needs.  Assists  SSA  client  server  users  in 
determining  and  refining  services  and 
support  requirements,  configuration  and 
engineering  solutions,  planning  for 
future  needs,  coordinating 
implementation  and  evaluating 
effectiveness. 

10.  Develops  and  distributes  research 
papers  on  applied  technology  and  its 
relationship  to  existing  and  future  client 
server  requirements.  Also  develops 
alternate  systems  configurations  to  meet 
specific  alternative  requirements  (non- 
traditional  technology  approaches). 

11.  Solves  client  server  problems  by 
applving  information  on  state-of-the-art 
OS,  and  client  ser\'er  hardware 


currently  available  in  the  marketplace. 
Develops  turn-key  client  server  systems 
and  special  menus  to  meet  unusual 
customer  requirements. 

12.  Works  with  SSA  client  server 
users  at  the  headquarters'  Ciunpus  and  at 
OHA,  OGC  and  OIC  sites  as  well  as  the 
state  DDS  sites;  to  develop,  test  and 
support  component  specific 
applications,  initiatives  and 
configurations. 

13.  Performs  sy.stems  analysis, 
configuration  design,  and  software 
selection,  implementation  and 
procurement  support  for 
microcomputers,  minicomputers  and 
computer  graphics  system  and 
equipment  for  various  components  of 
OTSO.  Provides  state-of-the-art 
technical  expertise  .ncluding  the 
evaluation  of  new  and  existing  systems 
activities  and  provides  support  for 
enhancements,  modifications,  design 
and/or  redesign.  Researches  and  tests 
current  off-the-shelf  products  for  their 
network  configuration  to  LAN  and 
workstation  needs.  Researches  and 
analyzes  emerging  office  systems 
developments  to  ensure  technology 
awareness  and  provide  supporting 
systems  development,  design  and 
planning  implementation. 

14.  Responsible  for  all  aspects  of 
engineering  (hardware  and  software), 
design,  configuration,  implementation 
and  maintenance  of  host  architecture  for 
multiple  remote  LAN  access/mobile 
computing  solutions  for  SSA.  Includes 
all  private  host/client  architectures. 
Virtual  Private  Network,  and  wireless 
access  to  SSANet  via  computers  and 
PDAs. 

15.  Conducts  research  and 
development  of  state-of-the-art 
technology  for  the  purpose  of  remote 
connectivity  as  well  as  improved  remote 
systems  security.  This  includes 
potential  hardware  and  software 
solutions  as  well  as  biometrics 
technology. 

16.  Supports  multiple 
telecommunicatitms  methods  of  remote 
connectivity  including  analog.  ISDN. 
Cable/DSL  and  Satellite  for  both  mobile 
and  static  locations, 

17.  Conducts  hardware  evaluation  for 
notebook-computer  products  that  may 
be  used  for  remote  access  agencywide, 
including  addressing  compatibility 
issues  with  existing  product  lines  as 
well  as  Section  508  considerations. 

18.  Supports  configuration 
management  and  installation  of  local 
area  networks  including  building, 
configuring  and  imaging  workstations 
and  ser\^ers. 
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Dated:  October  15.  2002. 
Reginald  F.  Wells, 

Deputy  Commissioner  for  Human  Resources. 
[FR  Doc.  02-26918  Filed  10-22-02;  8:45  am] 

BILIJNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4172] 

Office  of  Foreign  Missions;  30-Day 
Notice  of  Proposed  information 
Collection:  Form  DS-98,  Application 
for  Diplomatic  Exemption  from  Taxes 
on  Utilities;  Form  DS-99,  Application 
for  Diplomatic  Exemption  from  Taxes 
on  Gasoline;  0MB  Control  Number 
1405-0069 

AGENCY:  Department  of  State,  Bureau  of 
Diplomatic  Security.  Office  of  Foreign 
Missions. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Re-instatement 
without  change  of  expired  information 
collection. 

Originating  Office:  Bureau  of 
Diplomatic  Security.  Office  of  Foreign 
Missions,  Vehicle,  Tax  and  Customs 
Unit,  DS/OFM/VTC/TC. 

Title  of  Information  Collection: 
Application  for  Diplomatic  Exemption 
from  Taxes  on  Utilities,  (Form  DS-98); 
Application  for  Diplomatic  Exemption 
from  Taxes  on  Gasoline  (Form  DS-99). 

Frequency:  Typically,  several 
applications  are  submitted  by  the 
entitled  individual  at  the  beginning  of 
their  tour  of  duty,  and  then  none 

off  prvV3TQS 

Form  Numbers:  DS-98  and  DS-99 
Respondents:  Foreign  diplomatic  or 
consular  missions  and  their  personnel; 
certain  foreign  government 
organizations,  designated  international 
organizations  and  certain  of  their 
personnel;  and  foreign  military 
personnel  assigned  to  the  staff  of  a 
foreign  mission  in  the  United  States. 

Estimated  Number  of  Respondents: 
Form  DS-98,  approximately  1250 
individual;  25  organizational 
respondents;  Form  DS-99, 
approximately  1660  individual 
respondents,  30  organizational 
respondents. 


Average  Hours  Per  Response:  the 
average  time  per  response  is  approx.  1 
minute. 

Total  Estimated  Burden:  49  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  ADOmONAL  INFORMATION: 
Copies  of  the  proposed  information 
collection  form  and  supporting 
documents  may  be  obtained  from  Mr. 
Edmond  McGill,  US.  Department  of 
State,  DS/OFM/VTC/TC,  SA-33,  3501 
International  Place,  NW..  Washington, 
DC  20008,  202-895-3618. 

Public  comments  and  questions 
should  be  directed  to  the  State 
Department  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB).  Washington.  DC  20530,  who 
may  be  reached  on  202-395-3897. 

Dated:  September  18.  2002. 
I.ynwood  M.  Dent  Jr.. 

Deputy  Assistant  Secretary  of  State  and 
Deputy  Director.  Office  of  Foreign  Missions. 
Bureau  ot  Diplomatic  Security.  Department 
of  State. 

|FK  Do.    02-27008  Filed  10-22-02;  8:45  am| 
BILUNG  CODE  4710-43-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4174] 

Office  of  ttte  Coordinator  for 
Counterterrorism;  Designation  of 
Foreign  Terrorist  Organizations 

AGENCY:  Department  of  State. 

Pursuant  to  section  219  of  the 
Immigration  and  Nationality  Act 
("INA  "),  as  added  by  the  Antiterrorism 
and  Effective  Death  Penalty  Act  of  1996, 
Pub.  L.  No.  104-132,  §  302,  110  Stat. 
1214,  1248  (1996),  and  amended  by  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
Pub.  L.  No.  104-208,  110  Stat.  3009 
(1996)  and  by  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001,  P.L.  107-56  (2001), 
the  Secretary  of  State  hereby  designates, 
effective  October  23,  2002.  the  following 
organization  as  a  foreign  terrorist 
organization:  Jemaah  Islamiya. 


Dated:  October  16,  2002. 
Colin  L,  Powell. 

Secretary  of  State.  Department  of  State. 

|FR  Doc.  02-27146  Filed  10-22-02;  5:00  pm| 

BILUNG  COOe  471&-10-P 

DEPARTMENT  OF  STATE 

[Public  Notice  4171] 

Notice  of  Receipt  of  Application  for  a 
Presidential  Permit  for  Pipeline 
Facilities  To  Be  Constructed  and 
Maintained  on  ttte  Border  of  ttie  United 
States 

AGENCY:  Department  of  State,  Office  of 
International  Energy  and  Commodities 
Policy. 
ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  from  PMI  Services  North 
America,  Inc.  (PMI)  for  a  Presidential 
permit,  pursuant  to  Executive  Order 
11423  of  August  16.  1968,  as  amended 
by  Executive  Order  12847  of  May  17. 
1993.  authorizing  the  construction, 
connection,  operation,  and  maintenance 
at  the  U.S. -Mexican  border  in  the 
vicinity  of  Brownsville,  Texas  of  a 
liquid  pipeline  capable  of  carrying 
refined  petroleum  products,  including 
diesel,  motor  gasoline,  jet  fuel  and 
liquefied  petroleum  gas,  and  related 
facilities. 

PMI  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware  and  with  its  principal  office 
located  in  Houston,  Texas.  The 
proposed  new  10-inch  diameter 
pipeline  would  originate  at  an  existing 
Transmontaigne  Product  Services,  Inc. 
(TPSI)  storage  and  distribution  terminal 
at  the  Port  of  Brownsville,  Texas  and 
cover  approximately  27  miles,  crossing 
under  the  Rio  Grande  River  and 
terminating  at  a  currently  existing 
PEMEX  pipeline  in  Curva,  Texas. 
Tamaulipas,  Mexico.  It  is  anticipated 
that  initial  deliveries  of  diesel  to  the 
United  States  will  be  approximately 
10,000  barrels  per  day  in  Brownsville, 
but  the  pipeline  capacity  would  be 
approximately  100.000  barrels  of  liquid 
petroleum  product  per  day  in  either 
direction. 

As  required  by  E.O.  11423.  the 
Department  of  State  is  circulating  this 
application  to  concerned  federal 
agencies  for  comment, 
DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  November 
22.  2002,  to  Pedro  Erviti,  Office  of 
International  Energy  and  Commodities 
Policy,  Department  of  State. 
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Washington,  DC  20520,  The  application 
and  related  documents  that  are  part  of 
the  record  to  be  considered  by  the 
Department  of  State  in  connection  with 
this  application  are  available  for 
inspection  in  the  Office  of  International 
Energy  and  Commodities  Policy  during 
normal  business  hours, 
FOR  FURTHER  INFORMATION  CONTACT: 
Pedro  Erviti,  Office  of  International 
Energy  and  Commodities  Policy  (EB/ 
ESC/IEC/EPC),  Department  of  State, 
Washington,  DC  20520;  or  by  telephone 
at  (202)  647-1291;  or  by  fax  at  (202) 
647^037. 

Dated:  October  17,  2002. 
Matthew  T,  McManus, 

Acting  Director,  Office  of  International  Energy 
and  Commodities  Policy,  Department  of  State. 
(FR  Doc.  02-27009  Filed  10-22-02;  8:45  am) 

BILLING  COOE  4710-07-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determinations  Under  tfie  African 
Growth  and  Opportunity  Act 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

summary:  The  United  States  Trade 
Representative  (USTR)  has^etermined 
that,  as  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  the 
Republic  of  Sierra  Leone  will  begin 
receiving  the  trade  benefits  provided  for 
in  the  African  Growth  and  Opportunity 
Act  for  articles  other  than  textiles  and 
apparel. 

EFFECTIVE  DATE:  October  23.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Hamilton.  Senior  Director  for 
African  Affairs,  Office  of  the  United 
States  Trade  Representative.  (202)  395- 
9514. 

SUPPLEMENTARY  INFORMATION:  The 
African  Growth  and  Opportimity  Act 
(Title  1  of  the  Trade  and  Development 
Act  of  2000,  Pub.  L,  No,  106-200) 
(AGOA)  provides  trade  benefits  to  the 
countries  of  sub-Saharan  Africa  to 
promote  increased  trade  and  investment 
between  the  United  States  and  sub- 
Saharan  Africa  to  promote  increased 
trade  and  investment  between  the 
United  States  and  sub-Saharan  Africa 
and  economic  development  in  the 
region. 

In  Proclamation  7360  (Oct.  2,  2000), 
the  President  designated  Sierra  Leone  as 
a  "beneficiary  sub-Saharan  African 
country,"  as  well  as  a  "lesser  developed 
beneficiary  sub-Saharan  African 
country."  but  with  delayed 
implementation.  Proclamation  7360 


delegated  to  the  USTR  the  authority  to 
determine  the  effective  date  of  the 
designation  of  Sierras  Leone  as  a 
beneficiary  sub-Saharan  African 
country,  and,  therefore,  the  date  upon 
which  Sierra  Leone  will  be  considered 
a  lesser  developed  beneficiary  sub- 
Saharan  African  country  and  begin 
receiving  the  trade  benefits  of  the  AGOA 
for  articles  other  than  textiles  and 
apparel.  The  President  directed  the 
USTR  to  announce  any  such 
determination  in  the  Federal  Register. 
Based  on  progress  that  Sierra  Leone  has 
made  in  stabilizing  its  political  and 
security  situation.  I  have  determined 
that  Sierra  Leone  should  begin  receiving 
the  trade  benefits  of  the  AGOA  for 
articles  other  than  textiles  and  apparel, 
effective  as  of  the  date  of  the  publication 
of  this  notice  in  the  Federal  Register. 
Sierra  Leone  may  now  begin  the  process 
to  become  eligible  for  the  trade  benefits 
of  the  AGOA  for  textile  and  apparel 
articles. 

Robert  B.  Zoellick, 

United  States  Trade  Representative. 

[FR  Doc.  02-26900  Filed  10-22-02;  8:45  am] 

BILUNG  COOE  319<M)1-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Notice  of  Intent 

AGENCY:  Federal  Aviation 
Administration  (FAA). 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  and 
conduct  public  scoping  meetings. 

SUMMARY:  This  Notice  provides 
information  to  Federal,  state,  and  local 
agencies,  affected  Native  American 
tribes,  and  other  interested  persons  on 
the  Federal  Aviation  Administration's 
(FAA's)  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Oklahoma  Space  Industry 
Development  Authority's  (OSlDA's) 
proposal  to  operate  a  commercial 
launch  site  at  the  Clinton-Sherman 
Industrial  Airpark  (CSIA).  The  FAA,  as 
the  lead  Federal  agency,  will  prepare 
the  EIS  in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  United  States  Code  (U.S.C.) 
4321  et  seq.)  and  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  Code  of  Federal 
Regulations  (CFR)  parts  1500-1508),  as 
part  of  its  licensing  process  for  the 
proposed  Oklahoma  Spaceport.  Because 
the  United  States  Air  Force  proposes  to 
continue  its  use  of  CSIA  (preferred 
alternative  site  for  the  Spaceport)  as  a 


training  facility,  the  FAA  has  requested 
and  the  United  States  Air  Force  has 
agreed  to  be  a  cooperating  agency  (40 
CFR  1501.6)  on  this  EIS. 

OSIDA  has  entered  into  memoranda 
of  understanding  (MOUs)  with  various 
interested  parties  who  wish  to  construct 
and  operate  facilities  for  the  purpose  of 
conducting  commercial  space  launches 
of  reusable  launch  vehicles  (RLVs)  from 
the  proposed  Oklahoma  Spaceport.  The 
potential  users  of  the  launch  site  would 
be  responsible  for  obtaining  any 
necessary  permits  or  approvals 
including  a  launch  license  from  the 
FAA.  Proposed  operations  include  the 
launch,  reentry,  landing,  and  recovery 
of  orbital  and  sub-orbital  launch 
vehicles.  OSIDA  plans  to  support  the 
launch  of  communications,  commercial, 
and  government  satellites  into  low  earth 
orbits,  as  well  as  using  vehicles  for 
travel  to  other  parts  of  the  world  and 
space  tourism. 

Background 

The  FAA  is  preparing  an  EIS  to 
analyze  the  environmental  impacts  of 
OSIDA's  proposed  operation  of  a  launch 
facility  in  Oklahoma.  The  EIS  will  cover 
construction  of  facilities,  ground 
activities  (component  testing, 
transportation  and  storage  of  fuels  and 
explosives,  etc.).  pre-fiighf  vehicle  and 
payload  preparation  activities,  launch, 
reentry,  and  landing/recovery 
operations. 

The  FAA  is  the  lead  Federal  agency 
in  preparing  the  EIS  because  of  its 
licensing  authority  for  commercial 
launch  activities  under  49  U.S.C. 
subtitle  IX,  ch.  701,  formerly  the 
Commercial  Space  Launch  Act  of  1984, 
as  amended  (CSLA).  The  CSLA 
authorizes  the  Secretary  of 
Transportation  to  oversee,  license  and 
coordinate  U.S.  commercial  space 
launch  activities.  Under  the  CSLA.  the 
Secretar\'  exercises  this  authority  in  a 
manner  that  ensures  the  protection  of 
public  health  and  safety,  the  safety  of 
property,  and  national  security  and 
foreign  policy  interests  of  the  United 
States.  The  Secretary  has  delegated  this 
authority  to  the  Administrator  of  the 
FAA,  who  in  turn  has  delegated  this 
authority  to  the  Associate  Administrator 
for  Commercial  Space  Transportation 
(AST).  OSIDA  intp.ids  to  apply  for  a 
license  to  operate  a  launch  site  at  CSIA 
or  an  alternative  location.  Because 
licensing  OSIDA's  operations  is  a  major 
Federal  action,  compliance  with  NEPA 
is  required. 

A  license  to  operate  a  launch  site 
authorizes  a  licensee  to  operate  a  launch 
site  in  accordance  with  the 
representations  contained  in  the 
licensee's  application,  with  terms  and 
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conditions  contained  in  any  license 
order  accompanying  the  license,  and 
subject  to  the  licensees  compliance 
widi  49  U.S.C.  subtitle  IX,  ch  701  and 
this  chapter.  14  CFR  part  420.41(a)  A 
license  to  operate  a  launch  site 
authorizes  a  licensee  to  offer  its  launch 
site  to  a  launch  operator  for  each  launc;h 
point  for  the  type  and  any  weight  class 
of  launch  vehicle  identified  in  the 
license  application  and  upon  which  the 
licensing  determination  is  based.  14 
CFR  part  420.41(b)  Issuance  of  a  license 
to  operate  a  launch  site  does  not  relieve 
a  licensee  of  its  obligation  to  comply 
with  anv  other  laws  or  regulations;  nor 
does  it  confer  any  proprietary,  property, 
or  exclusive  right  in  the  use  of  airspace 
or  outer  space.  14  CFR  part  420.41(c)  A 
license  to  operate  a  launch  site  remains 
in  effect  for  five  years  from  the  date  of 
issuance  unless  surrendered, 
suspended,  or  revoked  before  the 
expiration  of  the  term  and  is  renewable 
upon  application  bv  the  licensee.  14 
CFR  part  420.43 

OSIDA  is  a  state  agency  created  by  the 
Oklahoma  legislature  in  1999  by  Senate 
Bill  720  The  agency  is  governed  by  a 
Board  of  Directors  appointed  by  the 
Governor  and  confirmed  by  the  Senate. 
The  mission  of  the  agency  is  to  create 
an  Oklahoma  Spaceport,  attract  space 
industrv  to  the  State  and  encourage 
space-related  technology  m  the  state 
school  svstem  at  all  levels.  OSIDA  has 
broad  authority  legislated  by  the  State  to 
attract  industry  and  develop  a  Spaceport 
for  economic  development.  Facilities  at 
the  Spaceport  may  be  improved,  newly 
constructed  using  bond  revenues,  and 
leased  to  companies  located  on-site.  A 
168-square  mile  area  including  the 
current  CSIA  has  been  designated  by  the 
legislature  as  the  Oklahoma  Spaceport 
Territory.  OSIDA  has  been  given  the 
ownership  of  the  2,700-acre  CSIA. 

Proposed  Action 

The  Proposed  Action  is  to  issue  a 
launch  site  operator  license  to  OSIDA 
for  the  CSIA  or  an  alternative  site.  The 
launch  site  operator  license  is  for  the 
purpose  of  operating  a  facility  in  order 
to  launch,  reenter,  land,  or  recover 
RLVs.  In  addition  the  proposed  site  may 
be  available  for  static  engine  firings, 
launch  vehicle  manufacturing,  and 
other  testing  and  manufacturing 
activities.  The  operations  will  be 
conducted  from  a  proposed  site,  which 
would  include  existing  and  newly 
constructed  facilities  and  infrastructure 
The  function  of  the  Spaceport  will  be  to 
provide  a  facility  to  launch  manned 
vehicles,  satellites  and  other  payloads 
into  sub-orbital  trajectories  and 
eventually  into  prescribed  orbits  for 
commercial  and  government  customers. 


Under  the  Proposed  Action,  the  FAA 
would  issue  a  launch  site  operator 
license  to  OSIDA  for  the  operation  of  a 
site  to  launch,  land,  and  recover  RLVs. 
Upon  issuance  of  required  FAA 
approvals,  OSIDA  would  open  the  site 
to  commercial  operations.  The  first  sub- 
orbital launch  is  proposed  for  2006. 
Launch  providers  may  use  vehicles  that 
have  been  addressed  in  the  launch  site 
operator  license  application,  proposed 
to  include  RLVs  launched  vertically, 
horizontally,  or  from  the  air.  These 
RLVs  may  land  vertically  or 
horizontally 

Alternative  Sites 

A  number  of  airports  in  Southwestern 
Oklahoma  are  being  considered  as 
alternative  locations  for  OSIDA's 
proposed  facility.  Included  among  the 
alternatives  that  could  be  considered  are 
airport  facilities  in  the  towns  of  Sayre, 
Frederick,  and  Hobart.  These  facilities 
are  being  considered  in  part  because  of 
their  relatively  remote  locations.  The 
FAA  will  work  with  OSIDA  to  ensure 
that  a  reasonable  range  of  alternatives  is 
evaluated  in  the  EIS. 

Scoping  Meetings 

The  EIS  will  assess  environmental 
impacts  associated  with  the  Proposed 
Action;  reasonable  alternatives 
including  the  No  Action  alternative; 
foreseeable  future  actions;  and 
cumulative  effects.  Two  public  scoping 
meetings  will  be  held  to  solicit  input 
from  the  public  on  potential  issues  that 
may  need  to  be  evaluated  in  the  EIS. 
The  first  public  scoping  meeting  will  be 
held  on  November  13,  2002,  at  6  p.m., 
at  the  Western  Technology  Center 
located  in  Burns  Flat.  Oklahoma.  The 
second  public  scoping  meeting  will  be 
held  on  November  14,  2002,  at  6  p.m., 
at  the  Metro  Technology  Center 
Springlake  Campus  located  in 
Oklahoma  City,  Oklahoma.  The  exact 
locations  will  be  published  in  local 
newspapers  as  well  as  on  the  FAA/ AST 
website  [http://ast.faa.gov/),  OSIDA 
website  (http:// 

i\-ww.okspaceport.state.ok.us]  and  the 
EIS  public  information  website  [http:// 
www.okspaceporteis.com]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Public  input  and  comments  are  solicited 
concerning  the  proposed  action. 
Comments  and  questions  concerning  the 
public  scoping  process  or  the  EIS 
process  should  be  addressed  to  Mr. 
Douglas  W.  Graham,  Federal  Aviation 
Administration,  Office  of  the  Associate 
Administrator  for  Commercial  Space 
Transportation,  Suite  331/AST-lOO,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  phone  (202) 


267-8568  or  by  e-mail  at 
doug.graham@faa.gov. 

Patricia  G.  Smith, 

Associate  Administrator  for  Commercial 

Space  Transportation. 

IFR  Doc.  02-27034  Filed  10-22-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RICA  Special  Committee  172:  future 
Air-Ground  Communications  in  the 
Very  High  Frequency  (VHF) 
Aeronautical  Data  Band  (118-137  MHz) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  172  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA,  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
VHF  Aeronautical  Data  Band  (118-137 
MHz). 

DATES:  The  meeting  will  be  held 
November  5-7.  2002  from  9  am  to  5  pm 
each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
William  J.  Hughes  Technical  Center. 
Atlantic  City  Airport,  ACB  Conference 
Room,  2nd  Floor,  Column  J267,  Atlantic 
City,  NJ 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat.  1828  L  Street,  SW, 
Washington,  DC,  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
http://wvnA'.rtea.org.  (2)  FAA  Technical 
Center  Contact;  Mr.  Andy  Colon; 
telephone  (609)  485-4348;  e-mail 
andy.colon@tc.faa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463,  5  U.S.C,  Appendix  (2),  notice  is 
hereby  given  for  a  Special  Committee 
172  meeting.  The  agenda  will  include: 

•  November  5 

•  Opening  plenary  Session  (Welcome 

and  Introductory  Remarks.  Review 
of  Agenda,  Review  Summary  of 
previous  meeting) 

•  Form  Working  Group  (WG)-2— 

continue  plan  of  action  and 
development  for  DO-224B,  VHF 
Digital  Link  Minimum  Aviation 
system  Performance  Standard 

•  November  6 

•  Continue  in  WG-2 

•  Reconvene  Plenary  to: 

•  Review  Status  of  DO-271  A, 
Minimum  Operational  Performance 
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Standards  for  Aircraft  VDL  Mode  3 
Transceiver  Operating  in  the 
Frequency  Range  117,975-137.000 
MHz,  and  DO-224A  change  2, 
Signal-In-Space  Minimum  Aviation 
System  Performance  Standards 
(MASPS)  for  Advanced  VHF  Digital 
Data  Communications  Including 
Compatibility  with  Digital  Voice 
Tecluiiques  at  the  Program 
Management  Council  Meeting 

•  Review  of  Relevant  International 
Activities 

•  EUROCAE  WG-47  status  and  issues 

•  Others  as  appropriate 

•  Closing  Plenary  Session  (Other 

Business,  Date  and  Place  of  Next 
Meeting,  Adjourn) 

•  November  7 

•  NEXCOM  Demonstrations.  For 

advance  arrangements,  contact  the 

on-site  representative. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
mav  present  a  written  statement  to  the 
committee  at  any  time. 

Dated:  Lssued  in  Washington.  DC.  on 
October  9.  2002. 
Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory- 
Committee. 
|FK  Doc.  02-27038  Filed  10-22-02:  8:4,5  anil 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-06-U-OO-BLi  To  Use  the  Revenue 
From  a  Pastenger  Facility  Charge 
(PFC)  at  Bellingham  International 
Airport,  Submitted  by  the  Port  of 
Bellingham,  Bellingham  International 
Airport,  Bellingham,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Bellingham  International  Airport  under 
the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  November  22,  2002. 


ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Bryant.  Manager; 
Seattle  Airports  District  Office.  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250. 
Renton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Brian 
Henshaw,  Aviation  Analyst,  at  the 
following  address:  PO  Box  1677. 
Bellingham.  WA  98227. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Bellingham 
International  Airport,  under  section 
158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  (425)  227-2654. 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration: 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton,  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  02-06-U- 
OO-BLI  to  use  PFC  revenue  at 
Bellingham  International  Airport,  under 
the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  October  10.  2002.  the  FAA 
determined  that  the  application  to  uso 
the  revenue  from  a  PFC  submitted  by 
Port  of  Bellingham.  Bellingham 
International  Airport,  and  Bellingham. 
Washington  was  submitted  by  Port  of 
Bellingham,  Bellingham  International 
Airport,  and  Bellingham,  Washington 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  18.  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  84.50. 

Proposed  charge  effective  date: 
January  1.  2000.' 

Proposed  charge  expiration  date:  (une 
1,  2003. 

Total  requested  for  use  approval: 
SI. 200,000. 

Brief  description  of  proposed  project: 
Terminal  Rehabilitation  and  Expansion. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  to 
be  required  to  collect  PFC's:  Non- 
scheduled  air  taxi/commercial 
operators,  utilizing  aircraft  having 
seating  capacity  of  less  than  20 
passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW..  Suite  315.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Bellingham 
International  Airport. 

Issued  in  Renton.  Washington,  on  October 
10.  2002. 
David  A.  Field. 

.\lanagf-r.  Planning.  Proiiromminji  and 

Capacity  Branch.  \arth\\i'st  .Mountain 

Region. 

[FR  Doc  02-27():Hf  Fili'd  1(1-22-02;  8:45  amj 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Fiscal  Year  2003  Annual  List  of 
Certifications  and  Assurances  for 
Federal  Transit  Administration  Grants 
and  Cooperative  Agreements 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice. 


SUMMARY:  Appendix  A  of  this  Notice 
contains  the  Federal  Transit 
Administration's  (FTA)  comprehensive 
compilation  of  the  Federal  Fiscal  Year 
2003  certifications  and  assurances  to  be 
used  in  connection  with  all  Federal 
assistance  programs  FTA  administers 
during  Federal  Fiscal  Yeur  2003.  in 
compliance  with  49  U.S.C.  5323(n). 

EFFECTIVE  DATE:  These  certifications  and 
assurances  became  effective  on  October 
1.  2002.  the  first  dav  of  fiscal  vear  2()U:'i. 

FOR  FURTHER  INFORMATION  CONTACT:  VT.\ 
staff  in  the  appropriate  Regidnal  Offic.e 
listed  below.  For  copies  of  other  related 
documents,  see  the  FTA  Web  Site  at 
http://\\^\■^y.ft(l.dot  gov  or  contact  FTA's 
Office  of  Public  Affairs  at  [202)  366- 
4019. 

Region  1 :  Boston 

States  served:  Maine,  New  Hampshire. 

Vermont.  Connecticut.  Rhod(^  Island. 

and  Massachusetts 
Telephone  #  (617)  494-2055 

Region  2:  \'e\v  York 

States  ser\'ed:  New  York,  New  jersey, 

and  the  Virgin  Islands 
Telephone*  (212)      .8-2170 
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Region  3:  Philadelphia 

States  served:  Pennsylvania.  Delaware, 
Mar>'land.  Virginia.  West  Virginia, 
and  District  of  Columbia 

Telephone  #  (215)  656-7100 

Region  4:  Atlanta 

States  served:  Kentucky.  Georgia.  North 
Carolina.  South  Carolina.  Florida, 
Alabama.  Mississippi,  Tennessee,  and 
Puerto  Rico 

Telephone  #  (404)  562-3500 

Region  5:  Chicago 

States  ser\'ed:  Minnesota.  Wisconsin. 

Michigan.  Illinois,  Indiana,  and  Ohio 
Telephone  #  (312)  353-2789 

Region  6  Dallas/Ft.  Worth 

States  served:  Arkansas.  Louisiana. 

Oklahoma.  Texas,  and  New  Mexico 
Telephone  #  (817)  978-0550 

Region  7:  Kansas  City 

States  served:  Missouri.  Iowa,  Kansas, 

and  Nebraska 
Telephone  #  (816)  329-3920 

Region  8:  Denver 

States  served:  Colorado.  Utah. 

Wyoming.  Montana,  North  Dakota. 

and  South  Dakota 
Telephone  #  (303)  844-3242 

Region  9:  San  Francisco 

States  served:  California.  Hawaii.  Guam. 

Arizona,  Nevada.  .American  Samoa. 

and  the  Northern  Mariana  Islands 
Telephone  »  (415)  744-3133 

Region  10:  Seattle 

States  served:  Idaho.  Oregon. 

Washmgton.  and  .Maska 
Telephone  #  (206)  220-7954 
SUPPLEMENTARY  INFORMATION:  Before 
FTA  may  award  a  Federal  grant  or 
cooperative  agreement,  the  Applicant 
must  submit  all  certifications  and 
assurances  pertaining  to  itself  and  its 
project  as  required  by  Federal  laws  and 
regulations.  These  certifications  and 
assurances  must  be  submitted  to  FTA 
irrespective  of  whether  the  project  is 
financed  under  the  authontv  of  49 
U.S.C.  chapter  53.  or  Title  23,  L'nited 
States  Code,  or  another  Federal  statute. 

The  Applicant's  Annual  Certifications 
and  Assurances  for  Federal  Fiscal  Year 
2003  cover  all  projects  for  which  the 
Applicant  seeks  funding  during  Federal 
Fiscal  Year  2003  through  the  next  fiscal 
vear  until  FTA  issues  annual 
Certifications  and  Assurances  for 
Federal  Fiscal  Year  2004  An 
Applicant's  Annual  (Certifications  and 
Assurances  applicable  to  a  specific  grant 
or  cooperative  agreement  generally 
remain  in  effect  for  either  the  life  of  the 
grant  or  cooperative  agreement  to 


closeout  or  the  life  of  the  project  or 
project  property  when  a  useful  life  or 
industry  standard  life  is  in  effect, 
whichever  occurs  later;  except,  if  the 
Applicant  provides  certifications  and 
assurances  in  a  later  year  that  differ 
from  certifications  and  assurances 
previously  provided,  the  later 
certifications  and  assurances  will  apply 
to  the  grant,  cooperative  agreement, 
project,  or  project  property,  unless  FTA 
permits  otherwise. 

Background:  Since  Federal  Fiscal 
Year  1995.  FTA  has  been  consolidating 
the  various  certifications  and  assurances 
that  mav  be  required  into  a  single 
document  for  publication  in  the  Federal 
Register.  FTA  intends  to  continue 
publishing  this  document  annually  in 
con|uiu:tion  with  its  publication  of  the 
FTA  annual  apportionment  Notice. 
which  sets  forth  the  allocations  of  funds 
made  available  by  the  latest  U.S. 
Department  of  Transportation  annual 
appropriations  act. 

Federal  Fiscal  Year  2003  Changes: 
Changes  are  as  follows: 

(1)  In  Certification  1(I)(18).  a  reference 
to  the  latest  Office  of  Management  and 
Budget  (OMB)  A-133  Compliance 
Supplement  for  the  U.S.  Department  of 
Transportation,  dated  March  2002,  has 
been  substituted  for  the  previous  OMB 
A-133  Compliance  Supplement. 

(2)  The  titles  of  several  categories  of 
certifications  and  assurances  have  been 
shortened  for  consistency  with  the  titles 
of  those  categories  shown  in  TEAM- 
Web,  FTA's  electronic  award  and 
management  system  and  other  minor 
editorials  changes  have  been  made. 

Text  of  Federal  Fiscal  Year  2003 
Certifications  and  Assurances:  The  text 
of  the  certifications  and  assurances  in 
Appendix  A  of  this  Notice  also  appears 
in  TEAM-Web  {http:// 
ftateamweb.fta.dot.gov/fta-flash2b.htmD 
in  the  "Recipients  "  option  at  the  'Certs 
&  Assurances'"  tab  of  "View/Modify 
Recipients."  It  is  important  that  each 
Applicant  be  familiar  with  all  sixteen 
(16)  certification  and  assurance 
categories  and  their  requirements,  as 
they  may  be  a  prerequisite  for  receiving 
FTA  financial  assistance.  Provisions  of 
this  Notice  supersede  conflicting 
statements  in  any  FTA  circular 
containing  a  previous  version  of  the 
Annual  Certifications  and  Assurances. 
The  certifications  and  assurances 
contained  in  those  FTA  circulars  are 
merely  examples,  and  are  not  acceptable 
or  valid  for  Federal  Fiscal  Year  2003;  do 
not  relv  on  the  provisions  of 
certifications  and  assurances  appearing 
in  PTA  circulars. 

Significance  of  Certifications  and 
Assurances:  Selecting  and  submitting 
certifications  and  assurances  to  FTA. 


either  through  TEAM-Web  or 
submission  of  the  Signature  Page(s)  of 
Appendix  A,  signifies  the  Applicant's 
intent  to  comply  with  the  requirements 
of  the  certifications  and  assurances 
selected  to  the  extent  they  apply  to  a 
project  for  which  the  Applicant  submits 
an  application  for  assistance  in  Federal 
Fiscal  Year  2003. 

Requirement  for  Attorney's  Signature: 
FTA  requires  a  current  (Federal  Fiscal 
Year  2003)  affirmation,  signed  by  the 
Applicant's  attorney,  of  the  Applicant's 
legal  authority  to  certify  compliance 
with  the  obligations  imposed  by  the 
certifications  and  assurances  the 
Applicant  has  selected.  Irrespective  of 
whether  the  Applicant  makes  a  single 
selection  for  all  16  categories  or  selects 
individual  options  from  the  16 
categories,  the  Affirmation  of 
Applicant's  Attorney  from  a  previous 
vear  is  not  acceptable. 

Deadline  for  Submission:  All 
Applicants  for  FTA  formula  program  or 
capital  investment  program  assistance, 
and  current  FTA  grantees  with  an  active 
project  financed  with  FTA  formula 
program  or  capital  investment  program 
assistance,  are  expected  to  provide 
Federal  Fiscal  Year  2003  Certifications 
and  Assurances  within  90  days  from  the 
date  of  this  publication  or  with  their 
first  grant  application  in  Federal  Fiscal 
Year  2003.  whichever  is  first.  FTA 
encourages  other  Applicants  to  submit 
their  certifications  and  assurances  as 
soon  as  possible. 

Preference  for  Electronic  Submission: 
Applicants  registered  in  TEAM-Web 
must  submit  their  certifications  and 
assurances,  as  well  as  their  applications, 
in  TEAM-Web.  Only  if  an  Applicant  is 
unable  to  submit  its  certifications  and 
assurances  in  TEAM-Web  should  the 
Applicant  use  the  Signature  Page(s)  in 
Appendix  A  of  this  Notice. 

Procedures  for  Electronic  Submission: 
The  TEAM-Web  "Recipients"  option  at 
the  "Cert's  &  Assurances"  tab  of  "View/ 
Modifv  Recipients"  contains  fields  for 
selecting  the  categories  of  certifications 
and  assurances  to  be  submitted.  Within 
that  tab  is  a  field  for  the  Applicant's 
authorized  representative  to  enter  its 
personal  identification  number  (PIN), 
which  constitutes  the  Applicant's 
electronic  signature  for  the  certifications 
and  assurances  it  has  selected;  in 
addition,  there  is  a  field  for  the 
Applicant's  attorney  to  enter  his  or  her 
PIN.  affirming  the  Applicant's  legal 
authority  to  make  and  comply  with  the 
certifications  and  assurances  the 
Applicant  has  selected.  In  certain 
circumstances,  the  Applicant  may  enter 
its  PIN  in  lieu  of  its  Attorney's  PIN. 
provided  that  the  Applicant  has  on  file 
the  Affirmation  of  Applicant's  Attorney 
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in  Appendix  A  of  this  Notice,  written 
and  signed  by  the  attorney  and  dated 
this  Federal  fiscal  year.  For  more 
information,  applicants  may  contact  the 
appropriate  Regional  Office  listed  in 
this  Notice  or  the  TEAM-Web 
Helpdesk. 

Procedures  for  Paper  Submission:  If 
an  Applicant  is  unable  to  submit  its 
certifications  electronically,  it  must 
mark  the  certifications  and  assurances  it 
is  making  on  the  Signature  Page(s)  in 
Appendix  A  of  this  Notice  and  submit 
it  to  FTA.  The  Applicant  may  signify 
compliance  with  all  Categories  by 
placing  a  single  mark  in  the  appropriate 
space  or  select  the  Categories  applicable 
to  itself  and  its  projects.  In  certain 
circumstances,  the  Applicant  may  enter 
its  signature  in  lieu  of  its  Attorney's 
signature  in  the  Affirmation  of 
Applicant's  Attorney  section  of  the 
Signature  Page(s),  provided  that  the 
Applicant  has  on  file  the  Affirmation  of 
Applicant's  Attorney  in  Appendix  A  of 
this  Notice,  written  and  signed  by  the 
attorney  and  dated  this  Federal  fiscal 
year.  For  more  information,  applicants 
may  contact  the  appropriate  Regional 
Office  listed  in  this  Notice. 

References:  The  Transportation  Equity 
Act  for  the  21st  Century,  Pub.  L.  105- 
178,  June  9, 1998,  as  amended  by  the 
TEA-21  Restoration  Act,  Pub.  L.  105- 
206,  July  22, 1998,  49  U.S.C.  chapter  53, 
Title  23,  United  States  Code,  other 
Federal  laws  administered  by  FTA,  U.S. 
DOT  and  FTA  regulations  at  49  CFR, 
and  FTA  Circulars. 

Dated:  October  15,  2002. 
Jennifer  L.  Dom, 
Administrator. 

Appendix  A— Federal  Fiscal  Year  2003 
Certifications  and  Assurances  for 
Federal  Transit  Administration 
Assistance  Programs 

In  accordance  with  49  U.S.C.  5323(n).  the 
following  certifications  and  assurances  have 
been  compiled  for  Federal  Transit 
Administration  (FTA)  programs.  FTA 
requests  each  Applicant  to  provide  as  many 
certifications  and  assurances  as  needed  for 
all  programs  for  which  it  will  seek  FTA 
assistance  in  Federal  Fiscal  Year  2003.  FTA 
strongly  encourages  the  Applicant  to  submit 
its  certifications  and  assurances  through 
TEAM-Web.  FTA's  electronic  award  and 
management  system  at  http:// 
ftateamweb.fta.dot.gov/fta-flasb2t). html. 

Sixteen  (16)  Categories  of  certifications  and 
assurances  are  listed  by  numbers  01  through 
16  in  the  TEAM-Web  "Recipients"  option  at 
the  "Cert's  &  Assurances"  tab  of  "View/ 
Modify  Recipients,"  and  on  the  opposite  side 
of  the  Signature  Page(s)  at  the  end  of  this 
document.  Category  01  applies  to  all 
Applicants.  Categories  02  through  16  will 
apply  to  and  be  required  for  some,  but  not 
all.  Applicants  and  projects. 


01.  Required  of  Each  Applicant 

Each  Applicant  for  FT  .A  assistance  must 
provide  all  certifications  and  assurances  in 
this  Category  "01."  FTA  may  not  award  any 
Federal  assistance  until  the  Applicant 
provides  these  certifications  and  assurances 
by  selecting  Category  "01 ." 

A.  Authority  of  Applicant  and  Its 
Representative 

The  authorized  representative  of  the 
Applicant  and  the  attorney  who  sign  these 
certifications,  assurances,  and  agreements 
affirm  that  both  the  Applicant  and  its 
authorized  representative  have  adequate 
authority  under  applicable  state  and  local 
law  and  the  Applicant's  by-laws  or  internal 
rules  to: 

(1)  Execute  and  file  the  application  for 
Federal  assistance  on  behalf  of  the  Applicant; 

(2)  Execute  and  file  the  required 
certifications,  assurances,  and  agreements  on 
behalf  of  the  Applicant  binding  the 
Applicant;  and 

(3)  Execute  grant  agreements  and 
cooperative  agreements  with  FTA  on  behalf 
of  the  Applicant. 

B.  Standard  Assurances 

The  Applicant  assures  that  it  will  comply 
with  ail  applicable  Federal  statutes, 
regulations,  executive  orders.  FTA  circulars, 
and  other  Federal  requirements  in  carrying 
out  any  project  supported  by  an  FTA  grant 
or  cooperative  agreement.  The  ,^pplicant 
agrees  that  it  is  under  a  continuing  obligation 
to  comply  with  the  terms  and  conditions  ot 
the  grant  agreement  or  cooperative  agreement 
issued  for  its  project  with  FTA.  The 
Applicant  recognizes  that  Federal  laws. 
regulations,  policies,  and  administrative 
practices  may  be  modified  from  time  to  time 
and  those  modifications  may  affect  project 
implementation.  The  Applicant  agrees  that 
the  most  recent  Federal  requirements  will 
apply  to  the  project,  unless  FT.'^  issues  a 
written  determination  otherwise. 

C.  Debarment.  Suspension,  and  Other 
Responsibility  Matters  for  Primary  Covered 
Transactions 

As  required  by  U.S.  DOT  regulations 
regarding  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  at  49  CFR 
29.510: 

(1)  The  Applicant  (Primary  Participant) 
certifies,  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible. 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not.  within  a  three  (3)  year  period 
preceding  this  certification,  been  convicted 
of  or  had  a  civil  judgment  rendered  against 
them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  public 
(Federal,  state,  or  local)  transac:tion  or 
contract  under  a  public;  transaction,  violation 
of  Federal  or  state  antitrust  statutes,  or 
commission  of  embezzlement,  theft,  forgery, 
bribery,  falsific:ation  or  destruction  of 
records,  making  fal.se  statements,  or  receiving 
stolen  property: 


(c:)  .-\re  not  presentlv  indicted  tor  ur 
otherwise  c:riminally  or  ci\ill\  c  barged  by  a 
governmental  entity  (Federal,  ^tate.  nr  loc  al) 
with  commission  of  an\  ot  the  offenses  listed 
in  subparagraph  (l)(b)  of  this  c  ertific;ation; 
and 

(d)  Have  not  within  a  three-year  period 
preceding  this  c;ertification  had  one  or  mure 
public;  transactions  (Federal,  state,  or  local) 
terminated  for  cause  or  detaiilc 

(2)  The  .■\pplic;ant  also  certifies  that,  it  it 
later  becomes  aware  of  any  inturnuitiun 
contradicting  the  statements  (if  paragraph  (1) 
above,  it  will  prompth'  pruv  ide  tlial 
information  to  FTA. 

(3)  If  the  Applic;ant  (Frimarv  Participant)  is 
unable  to  c:er1ify  to  all  statements  in 
paragraphs  (1)  and  (2)  of  this  certification,  it 
shall  indicate  so  in  its  applications,  or  in  the 
transmittal  letter  or  message  ac  c  ompanying 
its  annual  certifications  and  assuranc:es.  and 
provide  a  written  explanation  to  FTA. 

D.  Drug-Free  WorkpUut^  Agreement 

As  required  by  U.S.  DOT  regulations, 
"Drug-Free  Workplac:e  Requirements 
(Grants)."  49  CFR  part  29.  Sub|>art  F.  and  as 
modified  by  41  ll.S.G  702.  the  Applicant 
agrees  that  it  will  provide  a  drug-free 
workplace  by: 

(1)  Publishing  a  statement  nolif\  ing  its 
employees  that  the  unlawful  manufac  ture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substanc :e  is  prohibited  in  its 
workplace  and  spec;ifying  actions  that  will  be 
taken  against  its  employees  for  violation  of 
that  prohibition: 

(2)  Establishing  an  ongoing  drug-tree 
awareness  program  to  inform  its  employees 
about: 

(a)  The  dangers  of  drug  abuse  in  the 
workplace; 

(b)  Its  policy  of  maintaining  a  drug-free 
workplace: 

(c:)  ■'Kny  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
prcjgrams;  and 

(ci)  The  penalties  that  may  be  imposed 
upon  its  employees  for  drug  abuse  violations 
oc;curring  in  the  workplac  e: 

(3)  Making  it  a  requirement  lh.it  eac  h  of  its 
employees  to  be  engaged  in  the  perturmani  e 
or  implementation  of  the  grant  .igreemeni  or 
c:ooperative  agreement  be  given  a  c:<jp\  of  the 
statement  required  by  paragraph  (1)  of  this 
certific;ation: 

(4)  .N'otifving  eac  h  of  its  employees  in  the 
statement  reciuired  by  paragraph  (11  uf  this 
c:ertification  that,  as  a  condition  nt 
employment  financ :ed  with  Keder.d 
assistanc:e  provided  by  the  gr.int  agreement  or 
cooperative  agreement,  the  employee  will  l)e 
required  to: 

(a)  Abide  1)\  the  terms  of  the  statement. 
and 

(b)  Notify  the  emplovi^r  (.\|>|ili(  ant)  in 
writing  of  any  conviction  tor  a  \  idlation  of 
a  criminal  drug  statute  cm  c  urring  in  the 
workplace  no  later  than  fixi-  (5)  calendar  days 
after  that  cnnyic:tion; 

(5)  Notifying  PT.\  in  writing,  within  ten 
(10)  calendar  days  after  rec  ei\ing  notic  e 
required  by  paragraph  (41(h)  .ibovc  from  an 
employee  or  otherwise  rec. eh  ing  ac  tual 
notice  of  that  c;onyic:lion:  the  .Applicant,  as 
employer  of  any  convicted  employee,  must 
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provide  notice.  irK;luding  position  title,  to 
every  project  officer  or  other  designee  on 
whose  project  activity  the  convicted 
empiovee  was  working,  and  that  notice  shall 
include  the  identifiialion  luiinber(s)  of  each 
affected  grant  agreement  or  cooperative 
agreement. 

(6)  Taking  one  of  the  following  actions 
within  thirty  (301  calendar  days  of  receiving 
notice  under  paragraph  (4)(b)  of  this 
agreement  with  respect  to  any  employee  who 
is  so  convicted: 

(a)  Taking  appropriate  personnel  action 
against  that  employee,  up  to  and  including 
termmation.  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
iqr:i.  as  amended:  or 

(b)  Requiring  (hat  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  bv  a  Federal,  state,  or  local  health, 
law  enfort  ement.  or  other  appropriate 
agency;  and 

(7)  Making  a  good  faith  effort  to  t  ontimie 
to  mamtain  a  drug-free  workplace  through 
implementation  of  paragraphs  (1),  (2).  (3).  (4). 
(5).  and  (6)  of  this  agreement.  The  Applicant 
agrees  to  maintain  a  list  identifying  its 
headquarters  locatifin  and  each  workplace  it 
maintains  in  which  project  activities 
supported  by  FT  .A  are  conducted,  ami  m.ikt- 
that  list  readily  accessible  to  FTA 

E  Intergovernmental  Review  Assurance 

The  Applicant  assures  that  each 
application  for  Federal  assistance  it  submits 
to  Fl.\  has  been  or  will  be  submitted  for 
intergovernmenlal  review  to  the  appropriate 
state  and  lo(.al  agencies  in  ai  (  ordance  with 
applicable  state  requirements.  The  Applicant 
also  assures  that  it  has  fulfilled  or  will  fulfill 
the  obligations  imposed  on  VTA  by  l'  S  DO'I 
regulations.  ■Intergovernmental  Review  of 
Department  of  Transportation  Programs  ami 
Activities.  "  49  CFR  part  17 

F.  Nondiscrimination  Assurance 

As  required  by  49  U.S.C.  5332  (which 
prohibits  discrimination  on  the  basis  of  race, 
color,  creed,  national  origin,  sex,  or  age.  and 
prohibits  disirimination  in  employment  or 
business  opportunity!.  Title  VI  of  the  Civil 
Rights  .Act  of  1964,  as  amended.  42  U.S.C. 
2000d,  and  f  S.  DOT  regulations, 
■'Nondis(.rimination  in  Federallv-Assisted 
Programs  of  the  Department  of 
Transportation — Effectuation  ot  Title  VI  of 
the  Civil  Rights  Act,"  49  CFR  part  21  at  21.7, 
the  .■\pplic:ant  assures  that  it  will  comply 
with  all  requirements  of  49  CFR  part  21:  FTA 
Circular  4702.1,  "Title  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients  ".  and  other 
applicable  directives,  so  that  no  person  in  the 
United  States,  on  the  basis  of  race,  color, 
national  origin,  creed,  sex,  or  age  will  be 
excluded  from  participation  in.  be  denied  the 
iieneftts  of,  or  otherwise  be  subje(  ted  to 
discrimination  in  any  program  or  activity 
(particularly  in  the  level  and  quality  of 
transportation  services  and  transportation- 
related  benefits)  for  which  the  .Applicant 
receives  Federal  assistance  awarded  b\  the 
U.S  DOT  or  FTA  as  follows: 

(1)  The  Applicant  assures  that  each  project 
will  be  contJucted.  property  acquisitions  will 


be  undertakim,  anci  project  facilities  will  be 
operated  in  accordance  with  all  applicable 
requirements  of  49  U.S.C.  .S332  and  49  CFR 
part  21.  and  understands  that  this  assurance 
extends  to  its  entire  facility  and  to  facilities 
operated  in  i  nnnection  with  the  project. 

(2)  The  .Aftplicant  assures  that  it  will  take 
appropriate  action  to  ensure  that  any 
transferee  receiving  property  financed  with 
Federal  assistance  derived  from  FTA  will 
comply  with  the  applicable  requirements  of 
49  U  S.C  .S332  and  49  CFR  part  21. 

(.1)  The  .Applicant  assures  that  it  will 
promptlv  take  the  necessary  actions  to 
effectuate  this  assurance,  including  notifying 
the  publu  that  complaints  of  disc:rimination 
in  tht^  provision  of  transportation-related 
services  or  benefits  may  be  filed  with  I'.S. 
DOT  or  FTA.  Upon  request  by  U.S.  DOT  or 
FT  .A.  the  Applicant  assures  that  it  will 
submit  the  required  information  pertaining  to 
its  c:ompliani  e  with  these  requirements. 

(4)  The  Applic  ant  assures  that  it  will  make 
any  c  hanges  m  its  49  U.S.C.  .i332  and  Title 
VI  implementing  procedures  as  U.S.  DOT  or 
FT  .A  mav  ret^uest. 

(5)  As  required  by  49  CFR  21.7(a)(2).  the 
Applicant  will  include  in  each  third  party 
contract  or  subagreement  provisions  to 
invoke  the  requirements  of  49  IIS.C.  5332 
and  49t:FR  part  21.  and  include  provisions 
to  invoke  those  requirements  in  deeds  and 
instruments  recording  the  transfer  of  real 
propertv.  struc  tures.  improvements. 

G.  Disadvantaged  Business  Enterprise 
Assurance 

In  acc;ordance  with  49  CFR  26.13(a).  the 
Recipient  assures  that  it  shall  not 
discriminate  on  the  basis  of  race,  color, 
national  origin,  or  sex  in  the  implementation 
of  the  pro|ect  and  in  the  award  and 
performance  of  any  third  partv  contract,  or 
subagreement  supported  with  Federal 
assistanc:e  derived  from  the  U.S.  DOT  or  in 
the  administration  of  its  Disadvantaged 
Business  Enterprise  (DBE)  program  or  the 
requirements  of  49  CFR  part  26  The 
Recipient  assures  that  it  shall  take  all 
necessary  and  reasonable  steps  set  forth  in  49 
CFR  part  26  to  ensure  nondiscrimination  in 
the  award  and  administration  of  all  third 
party  c ontrac :ts  and  subagreements  supported 
with  Federal  assistance  derived  from  the  U.S. 
DOT.  The  Recipient's  DBE  program,  as 
required  by  49  CFR  part  26  and  approved  by 
the  U.S.  DOT.  will  be  inc;orporated  by 
reference  and  made  part  of  the  grant 
agreement  or  cooperative  agreement  for  any 
Federal  assistance  awarded  by  FTA  or  U.S. 
DOT  Implementation  of  this  DBE  program  is 
a  legal  obligation  of  the  Recipient,  and  failure 
to  carrv  out  its  terms  shall  be  treated  as  a 
violation  of  the  grant  agreement  or 
cooperative  agreement  Upon  notification  by 
the  Ciovernment  to  the  Recipient  of  its  failure 
to  implement  its  approved  DBE  program,  the 
U.S.  DOT  may  impose  sane  tions  as  provided 
for  under  49  CFR  part  26  and  may.  in 
appropriate  i:ases.  refer  the  matter  for 
enfon  ement  under  18  U.S.C.  1001,  and/or 
the  Program  Fraud  Civil  Remedies  .Act,  31 
U.S.C.  3801  et  seq 


H.  Assurance  of  S'ondiscrimination  on  the 
Basis  of  Disability 

As  required  by  U.S.  DOT  regulations. 
"Nondiscrimination  on  the  Basis  of  Handic:ap 
in  Programs  and  Ac:tivities  Rec:eiving  or 
Benefiting  from  Federal  Financ:ial 
Assistance."  at  49  CFR  27.9.  the  Applicant 
assures  that,  as  a  condition  to  the  approval 
or  extension  of  any  Federal  assistanc:e 
awarded  by  FTA  to  construc:t  any  facility, 
obtain  any  rolling  stock  or  other  equipment, 
undertake  studies.  conduc:t  research,  or  to 
partit:ipate  in  or  obtain  any  benefit  from  any 
program  administered  by  FTA,  no  otherwise 
qualified  person  with  a  disability  shall  be, 
solely  by  reason  of  that  disability,  excluded 
from  participation  in.  denied  the  benefits  of. 
or  otherwise  subjected  to  disc:rimination  in 
any  program  or  ae:tivity  rec:eiving  or 
benefiting  from  Federal  assistanc:e 
administered  by  the  FTA  or  any  entity  within 
U.S.  DOT.  The  .Applicant  assures  that  project 
implementation  and  operations  so  assisted 
will  comply  with  all  applicable  requirements 
of  U.S.  DOT  regulations  implementing  the 
Rehabilitation  Act  of  1973.  as  amended.  29 
L'.S.C.  794,  et  seq..  and  the  .Americans  with 
Disabilities  -Act  of  1990.  as  amended,  42 
U.S.C.  12101  et  seq..  and  implementing  U.S. 
DOT  regulations  at  49  CFR  parts  27.  37.  and 
38,  and  anv  applic:able  regulations  and 
directives  issued  by  other  Federal 
departments  or  agencies. 

/  Procurement  Compliance  Certification 

The  .Applicant  certifies  that  its 
procurements  and  procurement  system  will 
comply  with  all  applicable  requirements 
imposed  by  Federal  laws,  executive  orders, 
or  regulations  and  the  requirements  of  FTA 
Circular  4220. ID,  "Third  Party  Contracting 
Requirements,"  as  amended  and  revised,  as 
well  as  other  requirements  FTA  may  issue. 
The  Applicant  certifies  that  it  will  include  in 
its  contracts  financed  in  whole  or  in  part 
with  FTA  assistance  all  clauses  required  by 
Federal  laws,  executive  orders,  or 
regulations,  and  will  ensure  that  each 
subrecipient  and  each  contractor  will  also 
include  in  its  subagreements  and  contracts 
financed  in  whole  or  in  part  with  FT.A 
assistance  all  applic:able  clauses  required  by 
Federal  laws,  executive  orders,  or 
regulations. 

/  Certifications  and  Assurances  Required  by 
the  U.S.  Office  of  Management  and  Budget 
ISF-424B  and  SF-424DI 

.As  required  by  the  U.S.  Office  of 
Management  and  Budget  (OMB).  the 
Applicant  certifies  that  it: 

(1)  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial,  and  financial  capability 
(including  funds  suffic:ient  to  pay  the  non- 
Federal  share  of  project  cost)  to  ensure 
proper  planning,  management,  and 
c:ompletion  of  the  project  de.scribed  in  its 
application: 

(2)  Will  give  FTA,  the  Comptroller  General 
of  the  United  States,  and,  if  appropriate,  the 
state,  through  any  authorized  representative, 
ac:cess  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the 
award:  and  will  establish  a  proper  accounting 
svstem  in  accordanc:e  with  generally 
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accepted  accounting  standards  or  agency 
directives; 

(3)  Will  establish  safeguards  to  prohibit 
emplovees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest  or  personal  gain; 

(4)  Will  initiate  and  complete  the  work 
within  the  applicable  project  time  periods 
following  receipt  of  FTA  approval; 

(5)  Will  comply  with  all  applicable  Federal 
statutes  relating  to  nondiscrimination 
including,  but  not  limited  to: 

(a)  Title  VI  of  the  Civil  Rights  Act.  42 
U.S.C.  2000d.  which  prohibits  discrimination 
on  the  basis  of  race,  color,  or  national  origin; 

(b)  Title  IX  of  the  Education  Amendments 
of  1972.  as  amended.  20  U.S.C.  1681  through 
1683.  and  1685  through  1687.  and  U.S.  DOT 
regulations,  "Nondiscrimination  on  the  Basis 
of  Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance,"  49 
CFR  part  25,  which  prohibit  discrimination 
on  the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  29  U.S.C.  794,  which 
prohibits  discrimination  on  the  basis  of 
handicap; 

(d)  The  Age  Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  6101  through  6107, 
which  prohibits  discrimination  on  the  basis 
of  age; 

(e)  The  Drug  Abuse  Office  and  Treatment 
Act  of  1972.  Pub,  L.  92-255.  March  21.  1972, 
and  amendments  thereto,  21  U.S.C.  1174  et 
seq.  relating  to  nondiscrimination  on  the 
basis  of  drug  abuse; 

(f)  The  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention  Act  of  1970,  Pub.  L. 
91-616,  Dec.  3J,  1970,  and  amendments 
thereto,  42  U.S.C.  4581  ef  seq.  relating  to 
nondiscrimination  on  the  basis  of  alcohol 
abuse  or  alcoholism; 

(g)  The  Public  Health  Service  Act  of  1912. 
as  amended,  42  U.S.C.  290dd-3  and  290ee- 
3,  related  to  confidentiality  of  alcohol  and 

'drug  abuse  patient  records; 

(h)  Title  VIII  of  the  Civil  Rights  Act.  42 
U.S.C.  3601  et  seq..  relating  to 
nondiscrimination  in  the  sale,  rental,  or 
financing  of  housing; 

(i)  .Any  other  nondiscrimination  provisions 
in  the  specific  statutes  under  which  Federal 
assistanc:e  for  the  project  may  be  provided 
including,  but  not  limited,  to  49  U.S.C.  5332. 
which  prohibits  discrimination  on  the  basis 
of  race,  c:olor,  creed,  national  origin,  sex,  or 
age.  and  prohibits  disc:rimination  in 
employment  or  business  opportunity,  and 
sec:tion  1101(b)  of  the  Transportation  Equity 
Ac:t  for  the  21st  Century,  23  U.S.C.  101  note. 
whic:h  provides  for  partic:ipation  of 
disadvantaged  business  enterprises  in  F"T.A 
programs:  and 

(j)  Anv  other  nondiscrimination  statiite(s) 
that  may  apply  to  the  project: 

(6)  Will  comply  with,  or  has  complied 
with,  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Propertv  Ac;quisition  PoIii:ies  Act  of  1970,  as 
amended.  (Uniform  Reloc;ation  Act)  42  U.S.C. 
4601  et  seq..  whic:h  provide  for  fair  and 
ecjuitable  treatmeni  of  persons  clisplac:ed  or 
whose  propertv  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 


propertv  acquired  for  project  purposes 
regardless  of  Federal  partic  ipation  in  an\ 
purchase.  .As  requirecl  by  sc;c:tions  210  and 
305  of  the  Uniform  Reloc;alion  .Ac:t.  42  U.S.C. 
4630  and  4655.  and  U.S.  DOT  regulations. 
"Uniform  Reloc;alion  .Assistance  and  Rc;al 
Propertv  Acquisition  for  F'ederal  and 
Federally  Assisted  Programs,"  49  CFR  24.4. 
the  Applicant  assures  that  it  has  the  requisite 
authority  under  applic:able  state  and  local 
law  to  comply  with  the  requirements  of  the 
Uniform  Relocation  Ac;l.  42  U.S.C.  4601  i-t 
seq..  and  U.S.  DOT  regulations.  "Uniform 
Relocation  ,Assistanc:e  and  Real  Property 
.Acquisition  for  Federal  and  Federally 
Assisted  Programs,"  49  CFR  part  24.  and  will 
comply  with  or  has  complied  with  that  .Ac  t 
and  those  U.S,  DOT  implementing 
regulations,  inc:lucling  but  not  limited  to  the 
following: 

(a)  The  Applic:ant  will  adequately  inform 
each  affected  person  of  the  benefits,  policies. 
and  procedures  provided  for  in  49  CFR  part 
24: 

(b)  The  Applicant  will  provide  fair  and 
reasonable  reloc:ation  payments  and 
assistance  as  required  by  42  L'.S.C.  4622. 
4623,  and  4624:  49  CF'R  part  24:  and  any 
applicable  FT.A  procedures,  to  or  for  familicvs. 
inciividuals,  partnerships,  c:orporations.  or 
associations  displaced  as  a  result  of  any 
project  financed  with  FT.A  assistanc;e: 

(c)  The  Applicant  will  provide  relocation 
assistance  programs  offering  the  ser\'ices 
described  in  42  U.S.C.  4625  to  such 
displaced  families,  individuals,  partnerships, 
corporations,  or  associations  in  the  manner 
provided  in  49  CFR  part  24  and  FT.A 
procedures; 

(d)  Within  a  reasonable  time  before 
displacement,  the  .Applicant  will  make 
available  comparable  replac;ement  dwellings 
to  displaced  families  and  individuals  as 
required  by  42  U.S.C.  4625(c)(3): 

(e)  The  Applic:anl  will  c:arry  out  the 
reloc:ation  process  in  such  a  manner  as  to 
provide  displaced  persons  with  uniform  and 
consistent  services,  and  will  make  available 
replacement  housing  in  the  same  range  of 
c:hoices  with  respect  to  suc:h  housing  io  all 
displaced  persons  regardless  of  race,  color. 
religion,  or  national  origin: 

(f)  In  ac:quiring  real  property,  the  .Applic  anl 
will  be  guided  to  the  greatf!st  extent 
prac:tic:able  under  state  law,  b\  the  rt^al 
propijrty  ac:quisition  policit^s  of  42  U.S.C. 
4651  and  4652: 

(g)  The  .Applic:anl  will  pay  or  reimburse 
propertv  owners  for  nec:es.sary  expt-nses  as 
specified  in  42  U.S.C.  4653  and  4654.  wilh 
the  understanding  that  FT.A  will  pnn  icle 
F'ederal  financial  assislanc:e  for  the 
.Applic:ant's  eligible  costs  ol  providing 

pa\  mcmts  for  those  expenses,  as  requireei  bv 
421. S.C.  4631: 

(h)  The  Ap|)licant  will  exec:ute  suc:h 
amendments  to  third  party  c:ontrac:ts  and 
subagresements  financ:ed  with  F  T.A  assistant:e 
and  exec  utf.  fiirnish,  and  be  bound  by  such 
additional  documimts  as  IT -A  nia\  ciclermine 
necessary  to  effectuate  or  implemiMil  the 
assuranc  es  provided  herein:  and 

(i)  The  Applic;ant  agrees  tcj  make;  these 
assuranc;es  part  of  or  ini:or[)orate  them  by 
reference  into  any  third  party  c:ontrac:t  or 
subagreement.  or  any  amendments  thereto. 


relating  to  any  projec:t  financed  b\  FTA 
involving  relocation  or  land  ac:quisition  and 
provide  in  an\  afferled  dm  iimcnt  that  these 
relocation  and  land  acc)uisilic)n  [innisions 
shall  supersede  any  i  onflic  ting  provisions; 

(7)  To  the  extent  applicable,  will  complv 
with  the  Davis-Bac;on  .Act,  as  amcaideii,  40 
U.S.C.  276a  through  276a(7).  the  Copeland 
.Act.  as  amended.  IH  U.S.C.  H74  and  40  U.S.C. 
276c:,  and  the  Contracit  Work  Hours  and 
Safety  Standards  Ac  t,  as  amended,  40  U'.S.C. 
327  through  333.  regarding  labor  standards 
for  federally  assisted  subagieeiiients: 

(8)  To  the  extent  applicable,  will  comply 
with  the  flood  insuranc;e  pun  base 
requirements  of  section  U)2(a)  of  the  Flood 
Disaster  Prolec:tion  Ac  I  of  1973.  as  amended. 
42  U.S.C.  4012a(a).  requiring  rec:ipients  in  a 
spec  ial  flood  hazard  area  to  participate  in  the 
program  and  purchase  flood  insuranc;e  if  the 
total  c;ost  of  insurable  construction  and 
acquisition  is  SIO.OOO  or  more: 

(0)  Will  c  omplv  with  ihe  Lead-Based  Paint 
Poi.soning  Prevention  .Act.  42  US  C  4H31(1)). 
\vhic:h  prohibits  the  use  of  lead-based  paint 
in  construction  or  rehabilitation  of  residence 
structures: 

(10)  Will  not  dispose  of.  modif\  the  use  of. 
or  change  the  terms  of  the  real  properly  title, 
or  other  interest  in  the  site-  and  facilities  on 
whic:h  a  constructicjii  projerl  sujiporled  with 
FT.A  assistance  lakes  place  without 
permission  and  instruc:tions  from  the 
awarding  agenc  \ : 

(11)  Will  record  the  Federal  interest  in  the 
title  of  real  property  in  ac:c:ordance  with  FTA 
direc:tiyes  and  will  inc  hide  a  c  ovenant  in  the 
title  of  real  property  ai  cjuired  in  whole  or  in 
part  with  Federal  assistanc  e  lunds  to  assure 
nondisiTimination  during  the  usclul  life  of 

I  he  projec:t: 

(12)  Will  c:ompl\  with  FT.A  requiremiinls 
ccmc;erning  the  drafting,  review,  and  approval 
ol  c  onstruction  plans  and  spec  ific.alions  of 
any  c  onstruc  tion  project  supported  with  FTA 
assistanc:e.  .As  riKjuired  by  U.S.  DOT 
rc!gulations.  "Seismj^  Safelv ."  49  CFR 

41.1 17(d).  bi^tore  ac  ceptiiig  deli\er\  of  an\ 
building  financed  with  FT  .A  assislanc:e.  it 
will  obtain  a  certific:ate  of  compliance  with 
the  seismic  design  and  <  onstruction 
r(!C]iiiremenls  of  49  CFR  jiart  41: 

(13)  Will  provide  and  mamtain  competent 
and  adequate  engineering  supiTV  isioii  at  the 
construe  tion  site  ol  am  project  supported 
with  FT.A  assistanc  e  to  ciisure  lliat  the 

( onqjlele  work  c:onforms  with  the  approved 
plans  and  specifications,  and  will  lurnish 
progress  reports  and  such  other  information 
as  may  be  required  b\  FT.A  or  the  state: 

(14)  Will  rompl\  with  anv  ai)plic;able 
enyironmciilal  standards  that  ma\  be 
presc  ribed  to  irn|)lemc'nl  ihe  lollowing 
Federal  laws  ancl  exec  uti\i!  orders: 

(a)  Institution  of  environmental  quality 
ccmlrol  mcjasures  under  the  National 
Einironmental  Policv'  .Act  of  1969.  as 
amended,  42  U.S.C..  4321  et  seq.  and 
Exec  ulive  Order  No.  1 1514  as  amended.  42 
i;.S.C.  4321  note-: 

(h)  Nolificalion  ol  \  lolating  laiililies 
|)ursuanl  to  Exec  ulivi-  Order  \o.  1 173H.  42 
U.S.C.  7fi06  note; 

(c)  Protec:tion  ol  wetlands  pursuant  to 
Executive  Order  No.  11990.  42  U.S.C,  4321 
note: 
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(d)  Evaluation  of  flood  hazards  in 
floodplains  in  di:(  ordani  e  with  Exetutive 
Order  11988.  42  I'.S.C.  4321  note: 

(e)  .Assurance  of  project  ronsistencv  with 
the  approved  state  mandgement  program 
developed  pursuant  to  the  re<iuirements  of 
the  Coastal  Zone  Management  A(.t  of  1972,  as 
amended,  16  I'.S  C.  1451  ft  seq  . 

(f)  C'onformily  of  Federal  actions  to  State 
(Clean  .\ir)  Implementation  Plans  under 
section  17fi((i  of  the  Clean  .Mr  .Act  of  1953, 
as  amended.  42  L;.S.C  7401  ^■(  spq  . 

(g)  Protection  of  underground  sources  of 
drinkmg  water  under  the  Safe  Drinking 
Water  .-\ct  of  1974.  as  amended,  42  U.S.C. 
.300h  et  seq.. 

(hi  Protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended.  16  U.S.C^  1531  et  seq.,  and 

(i|  Environmental  protections  for  Federal 
transportation  programs,  im  luding.  but  not 
limited  to,  protections  for  parks,  recreation 
areas,  or  wildlife  or  waterfowl  refuges  of 
national,  state,  or  local  significance  or  any 
land  from  a  historic  site  of  national,  stale,  or 
local  significance  that  will  be  used  in  a 
transportation  proiect  as  required  by  49 
U.S.C.  303; 

(j)  Protection  of  the  components  of  the 
national  wild  and  scenic,  rivers  systems,  as 
required  under  thtTVVild  and  Scenic  Rivers 
Act  of  1968.  as  amended.  16  U.S.C,  1271  et 
seq.;  and 

(k)  Provision  of  assistance  to  FTA  in 
assuring  compliance  with  section  106  of  the 
National  Historit  Preservation  Act  of  1966.  as 
amended,  16  I'  S  C;  470f;  the  An  haeological 
and  Historic  Preservation  .\c\  of  1974.  as 
amended.  16  U  S.C.  469a-l  et  seq.:  and 
E.xecutive  Order  No.  11593  (identification 
and  protection  of  historic  propertiesl,  16 
U.S.C  470  note; 

(151  To  the  extent  applicable,  will  comply 
with  the  requirements  of  the  Hatch  Ac  t.  5 
use   1501  through  1508.  and  7324  through 
7326.  whic:h  limit  the  politic  al  activities  of 
state  and  local  agencies  a«d  their  officers  and 
employees  whose  primary  employment 
activities  are  financ  ed  in  whole  or  part  with 
Federal  funds  in<  luding  a  Federal  loan,  grant 
agreement,  or  cooperative  agreement  except, 
in  ac;cordanc.e  with  23  US  C.  142(g).  the 
Hatch  .Act  does  not  apply  to  a 
nonsupervisory  employee  of  a  transit  system 
(or  of  any  other  agency  or  entity  performing 
related  functions)  receiving  FT  .A  a.ssistance  to 
whom  that  Act  does  not  otherwise  apply; 

(16)  Will  comply  with  the  National 
Research  Act,  Pub.  L  93-348.  luly  12,  1974. 
as  amended.  42  U  S.C.  289  et  seq  .  and  US 
DOT  regulations.  "Protection  of  Human 
Subjects."  49  CFR  part  1 1 ,  regarding  the 
protection  of  human  subjects  involved  in 
research,  development,  and  related  activities 
supported  by  Federal  assistance, 

(17)  Will  comply  with  the  Laboratory 
Animal  Welfare  .Act  of  1966,  as  amended,  7 
use.  2131  et  seq  .  and  US  Department  of 
Agriculture  regulations.  "Animal  Welfare,"  9 
CFR  subchapter  A,  parts  1,  2,  3,  and  4. 
regarding  the  care,  handling,  and  treatment  of 
warm  blooded  animals  held  or  used  for 
research,  teaching,  or  other  activities 
supported  by  Federal  assistance, 

(18)  Will  have  performed  the  financial  and 
compliance  audits  as  required  by  the  Single 


Audit  ,-\c  t  Amendments  of  1996,  31  U.S.C. 
7501  ft  seq  and  bv  OMB  Circular  No.  A-133, 
".Audits  of  States,  Lcjcal  Governments,  and 
Non-Profit  Organizations."  and  OMB  .A-133 
Complianc  e  .Supplement  provisions  for  the 
Department  of  Transportation.  March  2002; 
ancl 

(19)  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  the  project 

02.  Lobbying 

An  Applicant-thai  submits,  or  intends  to 
submit  this  fiscal  year,  an  application  for 
Federal  assistanc:e  exc;eeding  SIOO.OOO  must 
provide  the  following  certific:ation.  FTA  may 
not  award  Federal  assislanc:e  for  an 
application  exceeding  $100,000  until  the 
.Applicant  provides  this  c  ertification  bv 
selet:ting  Calegor\  "02." 

.A  .As  required  by  US.  DOT  regulations. 
"New  Restrictions  on  Lobbying,"  al  49  CFR 
20.110,  the  Applic:ant's  authorized 
representative  certifies  to  the  best  of  his  or 
her  knowledge  and  belief  that  for  each 
application  for  a  Federal  assistance 
exceeding  $100,000: 

(1)  No  Federal  appropriated  funds  have 
been  or  will  be  [jaid  by  or  on  behalf  of  the 
Applicant  to  any  person  to  influence  or 
attempt  to  innuenc;e  an  officer  or  employee 
of  any  agenc;y ,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  regarding 
the  award  of  any  Federal  assistance,  or  the 
extension,  i.ontinualicjn.  renewal, 
amendment,  or  modification  of  any  Federal 
assistance  agreement;  and 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influenc:e  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  any 
application  to  FTA  for  Federal  assistanc;e,  the 
.Applicant  assures  that  it  will  complete  and 
submit  Standard  Form-LLL.  "Disclosure 
Form  to  Report  Lobbying."  including  the 
information  required  by  the  instructions 

ac  companving  the  form,  which  form  may  be 
amended  to  omit  such  information  as 
authorized  by  31  U.S.C.  1352. 

B.  The  Applicant  understands  that  this 
certification  is  a  material  representation  of 
fact  upon  which  reliance  is  placed  and  that 
submission  of  this  certification  is  a 
prerequisite  for  providing  Federal  assistance 
for  a  transac:tion  covered  by  31  U.S.C.  1352. 
The  Applic:anl  also  understands  that  any 
person  who  fails  to  file  a  required 
certification  shall  be  subject  to  a  civil  penalty 
of  not  less  than  SIO.OOO  and  not  more  than 
$100,000  for  each  such  failure. 

03.  Private  Mass  Transportation  Companies 

A  State  or  local  government  Applicant 
seeking  Federal  assistance  authorized  by  49 
use  chapter  53  to  acquire  the  property  or 
an  interest  in  the  property  of  a  private  mass 
transportation  company  or  to  operate  mass 
transportation  equipment  or  facilities  in 
competition  with,  or  in  addition  to, 
transportation  .service  provided  by  an 
existing  mass  transportation  company  must 


provide  the  following  certification.  FTA  may 
not  award  Federal  assistance  for  that  type  of 
project  until  the  Applicant  provides  this 
certification  by  selecting  Category  "03." 

As  required  by  49  U.S.C.  5323(a)(1),  the 
Applicant  certifies  that  before  it  acquires  the 
properly  or  an  interest  in  the  property  of  a 
private  mass  transportation  company  or 
operates  mass  transportation  equipment  or 
fac:ilities  in  competition  with,  or  in  addition, 
to  transportation  service  provided  by  an 
existing  mass  transportation  company,  it  has 
or  will  have: 

.A.  Found  that  the  assistance  is  essential  to 
c;arrying  out  a  program  of  projects  as 
determined  by  the  plans  and  programs  of  the 
metropolitan  planning  organization: 

B.  Provided  for  the  participation  of  private 
mass  transportation  companies  to  the 
maximum  extent  feasible  consistent  with 
applicable  FTA  requirements  and  policies; 

C.  Paid  just  compensation  under  state  or 
local  law  to  a  private  mass  transportation 
company  for  its  franchises  or  property 
acquired;  and 

D.  Acknowledged  that  the  assistance  falls 
within  the  labor  standards  compliance 
requirements  of  49  U.S.C,  5333(a)  and 
5333(b). 

04.  Public  Hearing 

An  Applicant  seeking  Federal  a.ssistance 
authorized  by  49  LIS.C.  chapter  53  for  a 
capital  project  that  will  substantially  affect  a 
community  or  a  community's  mass 
transportation  service  must  provide  the 
following  certification.  FTA  may  not  award 
Federal  assistance  for  that  type  of  project 
until  the  Applicant  provides  this  certification 
by  selecting  Category  "04." 

As  required  by  491'. S.C.  5323(b),  the 
.Applicant  certifies  that  it  has.  or  before 
submitting  its  applic:ation.  it  will  have: 

.A  Provided  an  adequate  opportunity  for  a 
public  hearing  with  adequate  prior  notice  of 
the  proposed  project  published  in  a 
newspaper  of  general  circulation  in  the 
geographic  area  to  be  served; 

B.  Held  that  hearing  and  provided  FTA  a 
transcript  or  detailed  report  summarizing  the 
issues  and  responses,  unless  no  one  with  a 
significant  economic,  social,  or 
environmental  interest  requests  a  hearing; 

C.  Considered  the  economic,  social,  and 
environmental  effects  of  the  project;  and 

D.  Determined  that  the  project  is  consistent 
with  official  plans  for  developing  the  urban 
area. 

05.  Acquisition  of  Rolling  Stock 

An  Applicant  seeking  FTA  assistance  to 
acquire  rolling  stock  must  provide  the 
following  certification.  FTA  may  not  provide 
assistance  to  acquire  rolling  stock  until  the 
Applicant  provides  this  certification  by 
selecting  Category  "05." 

As  required  by  49  U.S.C.  5323(m)  and 
implementing  FTA  regulations  at  49  CFR 
663.7,  the  Applicant  certifies  that  it  will 
comply  with  the  requirements  of  49  CFR  part 
663  when  procuring  revenue  service  rolling 
stock.  Among  other  things,  the  Applicant 
agrees  to  conduct  or  cause  to  be  conducted 
the  requisite  pre-award  and  post-delivery 
reviews,  and  maintain  on  file  the 
certifications  required  by  49  CFR  part  663. 
subparts  B,  C.  and  D. 
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06.  Bus  Testing 

An  Applicant  seeking  FTA  assistance  to 
acquire  any  new  bus  model  or  any  bus  model 
with  a  new  major  change  in  configuration  or 
components  must  provide  the  following 
certification.  FTA  may  not  provide  assistance 
for  the  acquisition  of  new  buses  until  the 
Applicant  provides  this  certification  by 
selecting  Category  "06." 

As  required  by  FTA  regulations.  "Bus 
Testing,"  at  49  CFR  665.7.  the  Applicant 
certifies  that  before  expending  any  Federal 
assistance  to  acquire  the  first  bus  of  any  new 
bus  model  or  any  bus  model  with  a  new 
major  change  in  configuration  or 
components,  or  before  authorizing  final 
acceptance  of  that  bus  (as  described  in  49 
CFR  part  665),  the  bus  model: 

A.  Will  have  been  tested  at  a  bus  testing 
facility  approved  by  FTA;  and 

B.  VVill  have  received  a  copy  of  the  test 
report  prepared  on  the  bus  model. 

07.  Charter  Service  Agreement 

An  Applicant  seeking  FTA  assistance  to 
acquire  or  operate  transportation  equipment 
or  facilities  using  Federal  assistance 
authorized  by  49  U.S.C.  chapter  53  (except  49 
U.S.C.  5310)^  or  Title  23,  U,S.C.  must  enter 
into  the  following  Charter  Service 
Agreement.  FTA  may  not  provide  assistance 
for  projects  authorized  bv  49  U.S.C.  chapter 
53  (except  49  U.S.C.  5310),  or  Title  23,  U.S.C. 
until  the  Applicant  enters  into  this  charter 
service  agreement  by  selecting  Category  "07." 

A.  As  required  by  49  U.S.C.  5323(d)  and 
FTA  regulations.  "Charter  Service,"  at  49 
CFR  604.7.  the  Applicant  agrees  that  it  and 
its  recipients  will: 

(1)  Provide  charter  service  that  uses 
equipment  or  facilities  acquired  with  Federal 
assistance  authorized  by  49  U.S.C.  chapter  53 
(except  49  U.S.C.  5310),  or  Title  23,  U.S.C. 
only  to  the  extent  that  there  are  no  private 
charter  service  operators  willing  and  able  to 
provide  the  charter  service  that  it  or  its 
recipients  desire  to  provide,  unless  one  or 
more  of  the  exceptions  in  49  CFR  604.9 
applies;  and 

(2)  Comply  with  the  requirements  of  49 
CFR  part  604  before  providing  any  charter 
service  using  equipment  or  facilities  acquired 
with  Federal  assistance  authorized  by  49 
U.S.C.  chapter  53  (except  49  U.S.C.  5310),  or 
Title  23.  LI. S.C.  for  transportation  projects. 

B.  As  The  Applicant  understands  that: 

(1)  The  requirements  of  49  CFR  part  604 
will  apply  to  any  charter  service  it  provides; 

(2)  The  definitions  of  49  CFR  part  604 
apply  to  this  charter  service  agreement;  and 

(3)  .A  violation  of  this  charter  service 
agreement  may  require  corrective  measures 
and  imposition  of  penalties,  including 
debarment  from  the  receipt  of  further  F'ederal 
assistanc:e  for  transportation. 

08.  School  Transportation  Agreement 

An  Applicant  seeking  FTA  assistanc:e  to 
acquire  or  operate  transportation  facilities 
unci  ctquipmeni  using  Federal  assistanc;e 
authorized  by  49  U.S.C.  c;hapter  53  or  Title 
23,  U.S.C.  must  enter  into  the  following 
Se:hool  Transportation  Agreement.  FTA  may 
not  provide  assistanc;e  for  such  projec:ts  until 
the  Applicant  enters  into  this  agreement  by 
selecting  Category  "08." 


A.  As  required  by  49  U.S.C.  5323(0  and 
FTA  regulations,  "School  Bus  Operations."  at 
49  CFR  605,14,  the  Applicant  agrees  that  it 
and  all  its  recipients  will: 

(1)  Engage  in  school  transportation 
operations  in  competition  with  private 
school  transportation  operators  only  to  the 
extent  permitted  by  49  U.S.C.  5323(f).  and 
Federal  regulations;  and 

(2)  Comply  with  the  requirements  of  49 
CFR  part  605  before  providing  any  school 
transportation  using  equipment  or  facilities 
acquired  with  Federal  assistance  awarded  by 
FTA  and  authorized  by  49  U.S.C.  chapter  53 
or  Title  23  U.S.C.  for  transportation  projec:ts. 

B.  As  The  Applicant  understands  that: 

(1)  The  requirements  of  49  CFR  part  605 
will  apply  to  any  school  transportation 
service  it  provides; 

(2)  The  definitions  of  49  CFR  part  605 
apply  to  this  school  transportation 
agreement:  and 

(3)  A  violation  of  this  sc:hool  transportation 
agreement  may  require  corrective  measures 
and  imposition  of  penalties.  inc:luding 
debarment  from  the  receipt  of  further  Federal 
assistance  for  transportation. 

09.  Demand  Responsive  Service 

An  Applicant  seeking  direc:t  Federal 
assistance  to  support  demand  responsive 
servif:B  must  provide  the  following 
c;ertification.  FTA  may  not  award  Federal 
assistance  directly  to  an  Applic;anl  to  support 
its  demand  responsive  service  until  the 
Applicant  provides  this  certification  by 
selecting  Category  "09." 

As  required  by  U.S.  DOT  regulations. 
"Transportation  Services  for  Individuals  with 
Disabilities  (ADA)."  at  49  CFR  37.77.  the 
Applicant  certifies  that  its  demand 
responsive  service  offered  to  persons  with 
disabilities,  including  persons  who  use 
wheelchairs,  is  equivalent  to  the  levcil  and 
quality  of  service  offered  to  persons  without 
ciisabilities.  When  viewed  in  its  entirety,  the 
Applicant's  servic:e  for  persons  with 
disabilities  is  provided  in  the  most  integrated 
setting  feasible  and  is  equivalent  with  respect 
to:  (1)  Response  time.  (2)  lares.  (3)  gc^ographic 
service  area,  (4)  hours  and  days  ot  ser\  ic;e,  (5) 
restrictions  on  trip  purpose,  (6)  availability  of 
information  and  reservation  capabilitx .  and 
(7)  c;onstraints  on  c;apac:ity  or  service 
availability. 

10.  Alcohol  Misuse  and  Prohibited  Drug  l:se 

If  the  Applic:anl  is  rec|uircHi  by  Federal 
regulations  to  provide  the  tollovving 
certific:ation  conc:erning  its  activities  to 
prevent  alcohol  misuse  and  prohibittMi  drug 
use  in  its  transit  operations.  F'l'A  may  not 
provide  Federal  assistance  to  that  Applicant 
until  it  provides  this  certification  by  sc^li^c  ting 
Category   "10." 

As  required  bv  F'l'.A  regulalions. 
'Prevention  of  .Alciihol  Misuse  and 
Prohibited  Drug  Use  in  Transit  0|)(!ratioiis." 
al  49  CFR  [lart  655.  subpart  1.  the  ,Applic:ant 
certifies  that  it  has  established  and 
implemented  an  alc:ohol  misuse  and  anti- 
drug program,  and  has  complied  with  or  will 
c:om})ly  with  all  applicable  recjiiiremfnts  ot 
FTA  rcigulations.  "Pretention  of -Alcohol 
Misuse  and  Prohibited  Drug  Use  in  Traiisil 
Operations."  49  C:FR  part  655. 


11.  Interest  and  Other  Financing  Costs 

An  Applicant  that  intends  to  request 
reimbursement  of  interest  or  other  financing 
costs  incurred  for  its  capital  projec  ts  must 
provide  the  following  cerlihr  ation.  FT  .A  may 
not  provide  assistanc:e  to  support  those  c  osts 
until  the  .Applic:ant  provides  this  c  ertification 
by  selec:ting  Category  "11    " 

In  compliance  with  49  U.S.C.  5307(g),  49 
U.S.C.  5309(g)(2)(B).  49  U.S.C.  5,309(g)(3)(A). 
and  49  L'.S.C.  5309(n).  the  Applicant  certifies 
that  it  will  not  seek  reimbursement  for 
interest  and  other  financ  ing  c  osts  unlc^ss  its 
records  demonstrate  that  it  has  used 
reasonable  diligenc  e  in  seeking  the  most 
favorable  financing  terms  underlying  those 
c:osts.  to  the  extent  FT  .A  may  require. 

12.  Intelligent  Transportation  Systems 
Program 

,An  .Applic  ant  for  FT  .A  assistance  for  an 
Intelligent  Trans[)ortation  Systems  (ITS) 
project,  defined  as  an\  projec  t  that  in  whole 
or  in  part  financ;es  the  ac:quisition  of 
technologies  or  systems  ot  technolcjgies  that 
provide  or  significantly  contribute  to  the 
provision  of  one  or  more  ITS  user  servic;es  as 
defined  in  the  National  ITS  ,Arc:hitecture." 
must  provide  the  following  assurance.  FTA 
may  not  award  any  Federal  assistance  for  an 
ITS  project  until  tin'  .Applicant  provides  this 
assurance  by  selec  ling  Category  "12." 

In  complianc;e  with  Sec  lion  Vll  of  F^T.A 
Notice.  "FT .A  National  ITS  .Architecture 
Policy  on  Transit  Projec  ts."  at  h(>  Fed.  Reg. 
1459.  lanuary  8,  2001.  in  the  course  of 
implementing  an  ITS  project,  the  .Applicant 
assures  that  it  will  comply,  and  require  its 
third  party  contractors  and  subrec:ipients  to 
comply,  with  all  a[)plic.ablf  requirements 
imposed  b\  Section  \'  (Regional  ITS 
.Arc:hiteclure)  and  Section  \"I  (ProjcH:! 
Implementation)  ot  that  .\oti(  v. 

13.  Urbanized  Area.  JARC.  and  Clean  Fuels 
Programs 

Eac;h  Applic:ant  lor  '.  il)anized  Area 
Fcjrmula  Program  assistance  authorized  by  49 
U.S.C;.  5307.  eac  h  .Applic  ant  lor  |ob  .Ac:c:ess 
ancl  Reverse  Comnuitc  Program  assistance 
authorized  b\  section  3037  ot  the 
TransjKirtalion  Equitv  .Ac  t  for  the  21st 
Century.  49  U.S.C.  5309  note;,  and  t>ac:h 
.Applicant  for  C;lean  Fuels  Formula  Program 
assistance  authorized  by  49  LI.S.C.  5308  must 
pro\icle  the  following  certifications.  FTA 
ma\  not  award  Federal  HSsistanc:e  for  those 
})rograms  until  the  .Applicant  provides  these 
c.ertific:ations  and  assuranc  c's  by  selecting 
Categorx    "13."  A  stalt!  or  other  .Applicant 
[iroviding  ci!rtific:ations  and  assuranc:es  that 
rc^quire  the  c:ompliance  of  its  prospective 
subrec  i|)ic'nls  is  expec:ted  to  obtain  sufficient 
doc  iimentation  from  those  subrecipients  to 
assure  the  \  alidity  of  its  certific:ations  and 
assurances. 

In  addition,  eac  h  .Applicant  that  received 
Transit  Knliancemt'iil  funds  authorizcxl  by  49 
U.S.C.  5307[k)(l|  must  list  the  proiec;ts 
c:arried  out  during  that  Federal  fisc  al  year 
with  those  funds  in  its  quarterly  report  for 
the.  fourth  c|uarter  of  the  prec:eding  Federal 
fisc  al  year.  That  list  c  onslilutc;s  the  report  of 
transit  enhancement  proji^cts  carried  out 
during  that  fiscal  \ear.  which  report  is 
required  to  be  submitted  as  part  of  the 
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.Applicant's  annual  c«rtific:alions  and 
assurances,  in  accordance  with  49  U  S.C. 
5307(k)(3),  and  is  therefore  incorporated  by 
reference  and  made  part  of  the  .Applicant's 
annual  certifications  and  assurances.  FT  A 
mav  not  award  I'rbanized  .Area  Formula 
Program  assistance  to  anv  .Applicant  that  has 
received  Transit  Enhancement  funds 
authorized  by  49  I 'S.C.  5.107(k)(  1),  unless 
that  .Applicants  quarterly  report  for  the 
fourth  quarter  of  the  preceding  Federal  fi.scal 
year  has  been  submitted  to  FT  .A  and  includes 
the  requisite  list 

A.  Certifications  Required  tor  the  Urbanized 
Area  Formula  Program 

(l).As  required  bv  49  U.S.C.  5307(dl(l](.A) 
through  (D-  the  .Applicant  certifies  that 

(a)  It  has  or  will  have  the  legal,  financial, 
and  technical  capacity  to  carry  out  the 
proposed  program  of  projects; 

(b)  It  has  or  will  have  satisfactory 
continuing  control  over  the  use  of  Project 
equipment  and  facilities; 

(c)  It  will  adequately  maintain  the 
equipment  and  fa<ilities; 

(d)  It  will  ensure  that  the  elderly  and 
handicapped  persons,  or  any  person 
presenting  a  Medicare  card  issued  to  himself 
or  herself  pursuant  to  title  II  or  title  XVIIl  of 
the  Social  Security  .Act  (42  U.S.C.  401  et  seq. 
or  42  use.  1395  et  seq).  will  be  charged  for 
transportation  during  non-peak  hours  using 
or  involving  a  facility  or  equipment  of  a 
project  financed  with  Federal  assistance 
authorized  for  49  US  C.  5307.  or  for  the  |ob 
Access  and  Reverse  Commute  Program  at 
section  3037  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21).  49  U  S.C. 
5309  note,  not  more  than  fifty  (50)  percent  of 
the  peak  hour  fare; 

(e)  In  carrying  out  a  proc  urement  financed 
with  Federal  assistance  authorized  for  the 
Urbanized  .Area  Formula  Program.  49  U.S.C. 
5307,  or  the  (ob  .Access  and  Reverse 
Commute  Program,  section  3037  of  TEA-21. 
49  use.  5309  note,  it:  (1)  Will  use 
competitive  procurement  (as  defined  or 
approved  by  the  Secretary),  (2)  will  not  use 
exclusionary  or  discriminatory 
specifications,  and  (3)  will  comply  with 
applicable  Buy  .America  laws; 

(f)  It  has  complied  with  or  will  comply 
with  the  requirements  of  49  U.S.C.  5307(c). 
Specifically.  It:  (1)  Has  made  available,  or 
will  make  available,  to  the  public 
information  on  the  amounts  available  for  the 
Urbanized  .Area  Formula  Program.  49  U.S.C. 
5307  and,  if  applicable,  the  job  .Access  and 
Reverse  Commute  Grant  Program,  49  U.S.C. 
5309  note,  and  the  program  of  projects  it 
proposes  to  undertake;  (2)  has  developed  or 
will  develop,  in  consultation  with  interested 
parties  including  private  transportation 
providers,  a  proposed  program  of  pru)e«  ts  tor 
activities  to  be  financed;  (3)  has  published  or 
will  publish  a  proposed  program  of  projects 
in  a  way  that  affected  citizens,  private 
transportation  providers,  and  local  elected 
officials  have  the  opportunity  to  examine  the 
proposed  program  and  submit  comments  on 
the  proposed  program  and  the  performance 
of  the  .Applicant;  (4)  has  provided  or  will 
provide  an  opportunity  for  a  public  hearing 
to  obtain  the  views  of  citizens  on  the 
proposed  program  of  pro)e(.;ts;  (5)  has  ensured 


or  will  ensure  that  the  proposed  program  of 
projects  provides  for  the  coordination  of 
transportation  services  assisted  under  49 
U.S.C.  5336  with  transportation  services 
assisted  by  another  Federal  Government 
source;  (6J  has  considered  or  will  consider 
the  comments  and  views  received,  especially 
those  of  private  transportation  providers,  in 
preparing  its  final  program  of  projects;  and 
(7)  has  made  or  will  make  the  final  program 
of  projects  available  to  the  public: 

(g)  It  has  or  will  have  available  and  will 
provide  the  amount  of  funds  required  by  49 
U.S.C.  5307(e)  and  applicable  FTA  policy 
(specifying  Federal  and  local  shares  of 
project  costs); 

(h)  It  will  comply  with:  49  U.S.C.  5301(a) 
(rwiuirements  for  transportation  systems  that 
maximize  mobility  and  minimize  fuel 
consumption  and  air  pollution);  49  U.S.C. 
5301(d)  (requirements  for  transportation  of 
the  elderly  and  persons  with  disabilities):  49 
use.  5303  through  5306  (planning 
requirements);  and  49  I  'S.C.  5301(d)  (specia) 
efforts  to  design  and  provide  mass 
transportation  for  the  elderly  and  persons 
with  disabilities); 

(i)  It  has  a  locally  developed  process  to 
solicit  and  consider  public  comment  before 
raising  fares  or  implementing  a  major 
reduction  of  transportation;  and 

(j)  .As  required  by  49  U.S.C.  5307(d)(l)(I). 
unless  it  has  determined  that  it  is  not 
necessary  to  expend  one  (1)  percent  of  the 
amount  of  Federal  assistance  it  receives  for 
this  fiscal  year  apportioned  in  accordance 
with  49  U.S.C.  5336  for  transit  security 
projects,  it  will  expend  at  least  one  (1) 
percent  of  the  amount  of  that  assistance  for 
transit  security  projects,  including  increased 
lighting  in  or  adjacent  to  a  transit  system 
(including  bus  stops,  subway  stations, 
parking  lots,  and  garages),  increased  camera 
surveillance  of  an  area  in  or  adjacent  to  that 
system,  emergency  telephone  line  or  lines  to 
contact  law  enforcement  or  security 
personnel  in  an  area  in  or  adjacent  to  that 
system,  and  any  other  project  intended  to 
increase  the  security  and  safety  of  an  existing 
or  planned  transit  system. 

(2)  As  required  by  49  U.S.C.  5307(k)(3).  if 
it  has  re<;eived  Transit  Enhancement  funds 
authorized  by  49  U.S.C.  5307(k)(l),  its 
quarterly  report  for  the  fourth  quarter  of  the 
pre<;eding  Federal  fiscal  year  includes  a  list 
of  the  proje<;ts  it  has  implemented  during 
that  fiscal  year  using  those  funds,  and  that 
report  is  incorporated  by  reference  and  made 
part  of  its  certifications  and  assurances. 

B.  Certification  Required  for  Capital  Leasing 

As  required  by  FTA  regulations,  "Capital 
Leases.  "  at  49  CFR  639.15(b)(1)  and  49  CFR 
639.21,  to  the  extent  the  .Applicant  acquires 
any  capital  asset  by  lease  financed  with 
Federal  assistant;e  authorized  for  49  U.S.C. 
5307  or  section  3037  of  TEA-21,  49  U.S.C. 
5309  note,  the  Applicant  certifies  that: 

(1)  It  will  not  use  Federal  assistance 
authorized  for  49  U.S.C.  5307  or  section  3037 
of  TEA-21,  49  U.S.C.  5309  note,  to  finance 
the  cost  of  leasing  any  capital  asset  until  it 
performs  calculations  demonstrating  that 
leasing  the  capital  asset  would  be  more  cost- 
effec:tive  than  purchasing  or  constructing  a 
similar  a.sset, 


(2)  It  will  complete  these  calculations 
before  entering  into  the  lease  or  before 
receiving  a  capital  grant  for  the  asset, 
whichever  is  later;  and 

(3)  It  will  not  enter  into  a  capital  lease  for 
which  FTA  can  only  provide  incremental 
funding  unless  it  has  the  financial  capacity 
to  meet  its  future  obligations  under  the  lease 
in  the  event  Federal  assistance  is  not 
available  for  capital  projects  in  subsequent 
years. 

C  Certification  Required  for  the  Sole  Source 
Acquisition  of  an  Associated  Capital 
Maintenance  Item 

As  required  by  49  U.S.C.  5325(c).  the 
Applicant  certifies  that  when  it  procures  an 
associated  capital  maintenance  item  as 
authorized  by  49  U.S.C.  5307(b)(1),  it  will  use 
competition,  unless  the  original 
manufacturer  or  supplier  of  the  item  is  the 
only  source  for  the  item  and  the  price  of  the 
item  is  no  more  than  the  price  similar 
customers  pay  for  that  item,  and  will,  for 
each  such  procurement,  maintain  sufficient 
records  on  file  and  easily  retrievable  for  FTA 
inspection. 

D.  Clean  Fuels  Formula  Grant  Program 
Certification 

As  required  by  49  U.S.C.  5308(c)(2),  the 
Applicant  certifies  that  vehicles  financed 
with  Federal  assistance  provided  for  the 
Clean  Fuels  Formula  Program,  49  U.S.C. 
5308,  will  be  operated  only  with  clean  fuels. 

14.  Elderly  and  Persons  with  Disabilities 
Program 

An  Applicant  that  intends  to  administer 
the  Elderly  and  Persons  with  Disabilities 
Program  on  behalf  of  a  state  must  provide  the 
following  certifications  and  assurances.  In 
providing  certifications  and  assurances  that 
require  the  compliance  of  its  prospective 
subrecipients,  the  Applicant  is  expected  to 
obtain  sufficient  documentation  from  those 
subrecipients  to  assure  the  validity  of  its 
certifications  and  assurances.  FTA  may  not 
award  assistance  for  the  Elderly  and  Persons 
with  Disabilities  Program  until  the  Applicant 
provides  these  certifications  and  assurances 
by  selecting  Category  "14.  " 

The  Applicant  administering,  on  behalf  of 
the  state,  the  Elderly  and  Persons  with 
Disabilities  Program  authorized  by  49  U.S.C. 
5310  certifies  and  assures  that  the  following 
requirements  and  conditions  will  be  fulfilled: 

A.  The  state  organization  serving  as  the 
.Applicant  and  each  subrecipient  has  or  will 
have  the  necessary  legal,  financial,  and 
managerial  capability  to  apply  for.  receive, 
and  disburse  Federal  assistance  authorized 
foi  49  U.S.C.  5310;  and  to  implement  and 
manage  the  project. 

B.  The  state  assures  that  each  subrecipient 
either  is  recognized  under  state  law  as  a 
private  nonprofit  organization  with  the  legal 
capability  to  contract  with  the  state  to  carry 
out  the  proposed  project,  or  is  a  public  body 
that  has  met  the  statutory  requirements  to 
receive  Federal  assistance  authorized  for  49 
U.S.C.  5310. 

C.  The  private  nonprofit  subrecipient's 
application  for  49  U.S.C.  5310  assistance 
contains  information  from  which  the  state 
concludes  that  the  transit  service  provided  or 
offered  to  be  provided  by  existing  public  or 
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private  transit  operators  is  unavailable, 
insufficient,  or  inappropriate  to  meet  the 
special  needs  of  the  elderly  and  persons  with 
disabilities. 

D.  The  state  assures  that  sufficient  non- 
Federal  funds  have  been  or  will  be 
committed  to  provide  the  required  local 
share. 

E.  The  state  assures  that,  before  issuing  the 
state's  formal  approval  of  a  project,  its 
Elderly  and  Persons  with  Disabilities 
Formula  Program  is  included  in  the 
Statewide  Transportation  Improvement 
Program  as  required  by  23  U.S.C.  135;  all 
projects  to  be  implemented  in  urbanized 
areas  recommended  for  approval  are 
included  in  the  metropolitan  Transportation 
Improvement  Program  in  which  the 
subrecipient  is  located;  and  any  public  body 
that  is  a  prospective  subrecipient  of  capital 
assistance  has  provided  an  opportunity  for  a 
public  hearing. 

F.  The  state  recognizes  that  the 
subrecipient,  rather  than  the  state  itself,  will 
be  ultimately  responsible  for  implementing 
many  Federal  requirements  covered  by  the 
certifications  and  assurances  the  state  has 
signed.  Having  taken  appropriate  measures  to 
secure  the  necessary  compliaiice  by  each 
subrecipient,  the  state  assures,  on  behalf  of 
each  subrecipient,  that: 

(1)  The  subrecipient  has  or  will  have  by  the 
time  of  delivery,  sufficient  funds  to  operate 
and  maintain  the  vehicles  and  equipment 
financed  with  Federal  assistance  awarded  for 
its  project; 

(2)  The  subrecipient  has  coordinated  or 
will  coordinate  to  the  maximum  extent 
feasible  with  oth^r  transportation  providers 
and  users,  including  social  service  agencies 
authorized  to  purchase  transit  service; 

(3)  The  subrecipient  has  complied  or  will 
comply  with  all  applicable  civil  rights 
requirements; 

f*)  The  subrecipient  has  complied  or  will 
comply  with  applicable  requirements  of  U.S. 
DOT  regulations  regarding  participation  of 
disadvantaged  business  enterprises  in  U.S. 
DOT  programs; 

(5)  The  subrecipient  has  complied  or  will 
comply  with  Federal  requirements  regarding 
transportation  of  elderly  persons  and  persons 
with  disabilities; 

(6)  The  subrecipient  has  complied  or  will 
comply  with  applicable  provisions  of  49  CFR 
part  605  pertaining  to  school  transportation 
operations; 

(7)  Viewing  its  demand  responsive  service 
to  the  general  public  in  its  entirety,  the 
subrecipient  has  complied  or  will  comply 
with  the  requirement  to  provide  demand 
responsive  service  to  persons  with 
disabilities,  including  persons  who  use 
wheelchairs,  meeting  the  standards  of 
equivalent  service  set  forth  in  49  CFR 
37.77(c),  before  purchasing  non-accessible 
vehicles  for  use  in  demand  responsive 
service  for  the  general  public; 

(8)  The  subrecipient  has  established  or  will 
establish  a  procurement  system,  and  has 
conducted  or  will  conduct  its  procurements 
in  compliance  with  all  applicable  provisions 
of  Federal  laws,  executive  orders, 
regulations,  FTA  Circular  4220.1D,  "Third 
Party  Contracting  Requirements,"  as 
amended  and  revised,  and  other  Federal 
requirements  that  may  be  applicable; 


(9)  The  subrecipient  has  complied  or  will 
comply  with  the  requirement  that  its  project 
provide  for  the  participation  of  private  mass 
transportation  companies  to  the  maximum 
extent  feasible; 

(10)  The  subrecipient  has  paid  or  will  pay 
just  compensation  under  state  or  local  law  to 
each  private  mass  transportation  company  for 
its  franchise  or  property  acquired  under  the 
project; 

(11)  The  subrecipient  has  complied  or  will 
comply  with  all  applicable  lobbying 
requirements  for  each  application  exceeding 
$100,000; 

(12)  The  subrecipient  has  complied  or  will 
comply  with  all  applicable  nonprocurement 
suspension  and  debarment  requirements: 

(13)  The  subrecipient  has  complied  or  will 
comply  with  all  applicable  bus  testing 
requirements  for  new  bus  models; 

(14)  The  subrecipient  has  compJied  or  will 
comply  with  applicable  FTA  Intelligent 
Transportation  Systems  architecture 
requirements  to  the  extent  required  by  FTA: 
and 

(15)  The  subrecipient  has  complied  or  will 
comply  with  all  applicable  pre-award  and 
post-delivery  review  requirements. 

G.  Unless  otherwise  noted,  each  of  the 
subrecipient's  projects  qualifies  for  a 
categorical  exclusion  and  does  not  require 
further  environmental  approvals,  as 
described  in  the  joint  FHWA/FTA 
regulations,  "Environmental  Impact  and 
Related  Procedures,"  at  23  CFR  771.117(c). 
The  state  certifies  that,  until  the  required 
Federal  environmental  finding  is  made, 
financial  assistance  will  not  be  provided  for 
any  project  that  does  not  qualify  for  a 
categorical  exclusion  described  in  23  CFR 
771.117(c).  The  state  further  certifies  that, 
until  the  required  Federal  conformity  finding 
has  been  made,  no  financial  assistance  will 
be  provided  for  a  project  requiring  a  Federal 
conformity  finding  in  accordance  with  the 
U.S.  Environmental  Protection  Agency's 
Clean  Air  Conformity  regulations  at  40  CFR 
parts  51  and  93. 

H.  The  state  assures  that  it  will  enter  into 
a  written  agreement  with  each  subrecipient 
stating  the  terms  and  conditions  of  assistance 
by  which  the  project  will  be  undertaken  and 
completed. 

I.  'The  state  recognizes  the  authority  of 
FTA,  U.S.  DOT,  and  the  Comptroller  General 
of  the  United  States  to  conduct  audits  and 
reviews  to  verify  compliance  with  the 
foregoing  requirements  and  stipulations,  and 
assures  that,  upon  request,  the  State  and  its 
subrecipients  will  make  the  necessary 
records  available  to  FTA,  U.S.  DOT  and  the 
Comptroller  General  of  the  United  Slates. 
The  state  also  acknowledges  its  obligation 
under  49  CFR  18.40(a)  to  monitor  project 
activities  carried  out  by  its  subrecipients  to 
assure  compliance  with  applicable  Federal 
requirements. 

15.  Nonurbanized  Area  Formula  Program 

An  Applicant  that  intends  to  administer 
the  Nonurbanized  Area  Formula  Program  on 
behalf  of  a  state  must  provide  the  following 
certifications  and  assurances.  In  providing 
certifications  and  assurances  that  require  the 
compliance  of  its  prospective  subrecipients, 
the  Applicant  is  expected  to  obtain  sufficient 


documentation  from  those  subrecipients  to 
assure  the  validity  of  its  certifications  and 
assurances.  FTA  may  not  award 
Nonurbanized  Area  Formula  Program 
assistance  to  the  Applicant  until  the 
Applicant  provides  these  certifications  and 
assurances  by  selecting  Categories  "1" 
through  11"  and  "15." 

The  Applicant  administering,  on  behalf  uf 
the  state,  the  Nonurbanized  .Area  Formula 
Program  authorized  by  49  U.S.C.  5311 
certifies  and  assures  that  the  following 
requirements  and  conditions  will  be  fulfilled: 

A.  The  state  organization  serving  as  the 
Applicant  and  each  subrecipient  has  or  will 
have  the  necessary  legal,  finantial.  and 
managerial  capability  to  apply  for,  receive, 
and  disburse  Federal  assistance  authorized 
for  49  U.S.C.  5311;  and  to  implement  and 
manage  the  project. 

B.  The  state  assures  that  sufficient  non- 
Federal  funds  have  been  or  will  be 
committed  to  provide  the  required  loi  al 
share. 

C.  The  state  assures  that  before  issuing  the 
state's  formal  approval  of  the  project,  its 
Nonurbanized  Area  Formula  Program  is 
included  in  the  Statewide  Transportation 
Improvement  Program  as  required  by  23 
U.S.C.  135;  and  projects  are  included  in  a 
metropolitan  Transportation  Improvement 
Program,  to  the  extent  applicable. 

D.  The  state  has  provided  for  a  fair  and 
equitable  distribution  of  Federal  assistance 
authorized  for  49  U.S.C.  5311  within  the 
state,  including  Indian  reservations  within 
the  state. 

E.  The  state  recognizes  that  the 
subrecipient,  rather  than  the  state  itself,  will 
be  ultimately  responsible  for  implementing 
many  Federal  requirements  covered  by  the 
certifications  and  assurances  the  state  has 
signed.  Fiaving  taken  appropriate  measures  to 
secure  the  necessary  compliance  by  each 
subrecipient,  the  state  assures,  on  behalf  of 
each  subrecipient,  that: 

(1)  The  subrecipient  has  or  will  have,  by 
the  time  of  delivery,  sufficient  funds  to 
operate  and  maintain  the  vehicles  and 
equipment  financed  with  Federal  assistance 
awarded  for  its  project; 

(2)  The  subrecipient  has  coordinated  or 
will  coordinate  to  the  maximum  extent 
feasible  with  other  transportation  providers 
and  users,  including  social  service  agencies 
authorized  to  purchase  transit  service; 

(3)  The  subrecipient  has  complied  or  will 
comply  with  all  applicable  civil  rights 
requirements; 

(4)  The  subrecipient  Has  complied  or  will 
comply  with  applicable  requirements  of  U.S. 
DOT  regulations  regarding  participation  of 
disadvantaged  business  enterprises  in  U.S. 
DOT  programs; 

(5)  The  subrecipient  has  complied  or  will 
comply  with  Federal  requirements  regarding 
transportation  of  elderly  persons  and  persons 
with  disabilities; 

(6)  The  subrecipient  has  complied  or  will 
comply  with  the  transit  employee  protective 
provisions  of  49  U.S.C.  5333(b').  by  one  of  the 
following  actions;  (a)  signing  the  Special 
Warranty  for  the  Nonurbanized  Area  Formula 
Program,  (b)  agreeing  to  alternative 
comparable  arrangements  approved  by  the 
Department  of  Labor  (DOL).  or  (c)  obtaining 
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d  waivfT  from  DOL:  and  the  state  has 
certified  the  subret  ipienls  comphance  to 
DOL; 

(7)  The  subrecipient  ha>  complied  or  will 
comply  with  4'4  CFR  part  604  in  the 
provision  of  any  charter  service  provided 
with  equipment  or  facilities  acquired  with 
FT.\  assistan(  e; 

(81  The  subre(  ipient  has  complied  or  will 
compiv  with  applicable  provisions  of  49  CFK 
part  605  pertaining  to  si  hool  transportation 
operations; 

(9)  Viewing  its  demand  responsive  service 
to  the  general  public  in  its  entirety,  the 
subrecipient  has  ( t)mp!ied  or  will  compiv 
with  the  requirement  to  provide  demand 
responsive  servu  e  to  persons  v\ith 
disabilities,  ini  lading  persons  who  use 
wheelchairs,  meeting  the  standards  of 
equivalent  servi(;e  set  forth  in  44  (IKK 
37.77(c),  before  purchasing  non-accessible 
vehicles  for  use  in  demand  responsive 
service  for  the  general  publii  ; 

(10)  The  subre(. ipient  has  established  or 
will  establish  a  proc;iiremenl  system,  and  has 
conducted  or  will  condur t  its  procurements 
in  compliance  with  all  applicable  provisions 
of  Federal  laws,  executive  orders, 
regulations,  FTA  Circular  4220  ID,  Third 
Partv  Contracting  Requirements,"  as 
amended  and  revised,  and  other  Federal 
requirements  that  may  be  applicable, 

(11)  rhe  subrecipient  has  complied  or  will 
compiv  with  the  requirement  that  its  project 
provide  for  the  partu  ipation  of  private 
enterprise  to  the  maximum  extent  feasible; 

(12)  The  subrecipient  has  paid  or  will  pay 
just  compensation  under  state  or  loi;al  law  to 
each  private  mass  transportation  (ompanv  for 
Its  franc  hise  or  property  acquired  under  the 
project: 

(i;j)  The  subrecipient  has  complied  or  will 
compiv  with  all  applicable  lobbying 
requirements  for  each  application  exceeding 
SI  00.000: 

(141  The  subrecipient  has  complied  or  will 
lompiv  with  all  applic  able  nonprocurement 
suspension  and  debarment  requirements; 

(15)  The  subrecipient  has  complied  or  will 
compiv  with  all  applicable  bus  testing 
requirements  for  new  bus  models; 

(16)  The  subrecipient  has  complied  or  will 
comply  with  all  applicable  pre-award  and 
post-delivery  review  requirements; 

(17)  The  subrecipient  has  c:omplied  with  or 
will  compiv  with  all  assurances  FTA  requires 
for  projects  involving  real  property; 

(18)  The  subrecipient  has  complied  or  will 
comply  with  applicable  FVA  Intelligent 
Transportation  Systems  architecture 
requirements,  to  the  extent  required  by  FTA; 
and 

(19)  The  subrecipient  has  complied  or  will 
compiv  with  applicable  prevention  of  alcohol 
misuse  and  prohibited  drug  use  program 
requirements,  to  the  extent  required  by  FTA. 

F.  I m less  otherwise  noted,  each  of  the 
subrecipient's  projects  qualifies  for  a 
categorical  exclusion  and  does  not  require 
further  environmental  approvals,  as 
described  in  the  joint  FHVV.A/KT.K 
regulations.  'Environmental  Impact  and 
Related  Procedures,  '  at  J.i  C:FK  771.1  17(i). 
The  state  i  ertifies  thai,  until  the  required 
Federal  environmental  finding  is  made, 
financial  assistance  will  not  be  provided  for 


anv  project  that  does  not  qualify  for  a 
categorical  exclusicm  described  in  23  CFR 
771  117(c).  The  state  further  certifies  that, 
until  the  re<juired  Federal  conformity  finding 
is  made,  no  financial  assistance  will  be 
provided  for  a  project  requiring  a  Federal 
conformitv  finding  in  accordance  with  the 
Environmental  Protection  Agency's  Clean  ,Mr 
C^onformitv  regulations  at  40  CFR  parts  51 
and  93. 

C.  The  state  assures  that  it  will  enter  into 
a  written  agreement  with  each  subrecipient 
stating  the  terms  and  t  cmditions  of  assistance 
by  whii;h  the  project  will  be  undertaken  and 
completed. 

H.  The  state  recognizes  the  authority  of 
hTA.  US  DOT,  and  the  Comptroller  General 
of  the  I'lUted  States  to  conduct  audits  and 
reviews  to  verifv  (  ompliani  e  tvith  the 
foregoing  reciuirements  and  stipulations,  and 
assures  that,  upon  request,  the  State  and  its 
subrecipients  will  make  the  necessarv 
records  available  to  FTA.  U.S.  DOT  and  the 
Comptroller  C>eiieral  of  the  t'nited  States 
The  state  also  .icknowledges  its  obligation 
under  49  CFR  18  40(a)  to  monitor  project 
activities  carried  out  in  its  subrecipients  to 
assure  compluiiu  e  with  appli(  able  Federal 
requirements. 

1.  In  compliance  with  the  requirements  ot 
49  U.S.C.  531 1(f).  the  state  assures  that  it  will 
expend  not  less  than  fifteen  (15)  percent  ot 
the  amounts  of  Federal  assistance  as 
provided  in  49  I'.SC.  531  Kf)  and 
apportionetl  during  this  Feileral  fiscal  vear  to 
carrv  out  a  program  within  the  State  to 
develop  and  support  intercitv  bus 
transportation,  unless  the  chief  executive 
offi(  er  tif  the  state,  or  his  or  her  designee, 
dulv  authorized  under  state  law.  regulations 
or  pro(  edures,  certifies  to  the  Federal  Transit 
.\dininistrator  that  the  inten  itv  bus  servu  e 
needs  ot  the  sidle  are  being  adeijiialelv  met. 

IK.  Slate  Infrastructure  Bank  Program 

An  Applicant  for  a  grant  of  Federal 

assistance  for  deposit  in  its  State 
InfrastriK  tiire  H.iiik  (.SIBI  must  pro\  iile  the 
following  ceriifii  .itions  and  assurances.  In 
providing  ci^rtifn  alions  and  assurances  that 
require  the  compliance  of  its  prospective 
subrecipients.  ihe  Applicant  is  expected  to 
obtain  sufficient  do(.umentation  from  those 
subre<:ipients  to  assure  the  validity  of  its 
certifii  atirms  and  assurances.  FTA  may  not 
award  assistan<:('  for  the  SIB  program  to  the 
Applicant  until  the  .Applii  ani  provides  these 
(  ertific  ations  aiul  assurani  es  liv  selecting 
(Categories  "1"  through  1 1,"  and   "16." 

The  state  serving  as  the  .Applii  ant  lor 
Federal  assistance  for  its  State  Infraslructuri: 
Bank  (SIB)  program  authorized  by  either 
section  35U  of  the  National  Highwav  Svstem 
Designation  .'\rt  of  1995.  as  amended,  23 
US  (;.  101  note,  or  the  State  Infraslriu  ture 
Bank  Pilot  Program.  23  USC    181  note, 
certifies  Liin\  .issures  thai  the  following 
requiremiMits  and  conditions  have  been  or 
will  be  fulfilled  pertaining  to  anv  transit 
Project  financed  with  Federal  assistance 
derived  from  its  SIB: 

.A.  The  stale  organization  serv  itig  as  the 
Applicant  (stale)  .igrees  and  assures  the 
agreement  of  the  SIB  and  eai  h  rei  ipient  ot 
Federal  assislaiu  e  derived  from  the  SIB 
within  the  st.ite  (siilirei  ipienl)  th.il  eac  li 


transit-  Project  financed  with  Federal 
assistance  derived  from  SIB  will  be 
administered  in  accordance  with: 

(1)  Applicable  provisions  of  section  350  of 
the  National  Highway  System  Designation 
.•\ct  of  1995.  as  amended,  23  U.S.C.  101  note, 
or  of  the  State  Infrastructure  Bank  Pilot 
Program.  23  U.S.C.  181  note,  and  any  further 
amendments  thereto; 

(2)  The  provisions  of  any  applicable 
Federal  guidance  that  may  be  issued; 

(3)  The  terms  and  conditions  of 
Department  of  Labor  Certification(s)  of 
Transit  Employee  Protective  Arrangements' 
that  are  required  by  Federal  law  or 
regulations; 

(4)  The  provisions  of  the  FHVVA  and  FTA 
cooperative  agreement  with  the  state  to 
establish  the  state's  SIB  program;  and 

(5)  The  provisions  of  the  KTA  grant 
agreement  with  the  state  that  provides 
Federal  assistance  for  the  SIB,  except  that 
anv  provision  of  the  Federal  Transit 
.Xdministration  Master  .Agreement 
incorporated  bv  reference  into  that  grant 
agreement  will  not  apply  if  it  conflicts  with 
anv  provision  of  National  Highway  System 
Designation  Act  of  1995.  as  amended.  23 
r.S.C.  101  note,  or  section  1511  ofTEA-21, 
as  amended.  23  U.S.C.  181  note.  Federal 
guidani  e  pertaining  to  the  SIB  program,  the 
[irovisions  of  the  cooperative  agreement 
establishing  the  SIB  program  within  the  state, 
or  the  provisions  of  the  FTA  grant  agreement. 

B.  The  state  agrees  to  comply  with,  and 
assures  the  compliance  of  the  SIB  and  each 
sul)re(  ipient  of  assistani:e  provided  by  the 
SIB  with,  all  applicable  requirements  for  the 
SIB  program,  as  those  requirements  may  be 
amended  from  time  to  time.  Pursuant  to  the 
requirements  of  subsection  1511(h)(2)  of 
■rEA-21.  23  L  .S.C.  181  note,  the  state 
understands  and  agrees  that  any  previous 

I  ooperative  agreement  entered  into  with 
FHVVA  and  FTA  under  .section  350  of  the    • 
National  Highway  System  Designation  At  t  of 
1995.  as  amended.  23  U.S.C.  101  note,  has 
been  or  will  be  revised  to  compiv  with  the 
re()uiri'ments  of  TE.-\-21. 

C.  The  state  assures  that  the  SIB  will 
provide  Federal  assistance  from  its  Transit 
.\i  1  ount  onlv  for  transit  capital  projec:ts 
eligible  under  section  350  of  the  National 
Highwav  Svstem  Designation  Act  of  1995,  as 
.imended,  23  U.S.d  101  note  or  under 
.section  1511  of  TEA-21.  23  U.S.C.  181  note, 
and  that  those  projei  ts  will  fulfill  all 
requirements  imposed  on  cimiparable  capital 
transit  prt)jects  financed  bv  FT.-\. 

D.  The  state  understands  that  the  total 
amount  of  funds  to  be  awarded  for  a  grant 
agreement  will  not  be  immediately  available 
tor  draw  down.  Consequentiv,  the  state 
assures  that  it  will  limit  the  amount  of 
Federal  assislanc  e  it  draws  down  for  deposit 
in  the  SIB  to  amounts  that  do  not  exceed  the 
limitations  spec  ifietl  in  the  underlying  grant 
■igri>ement  or  the  approved  project  budget  for 
that  grant  agreement. 

E.  The  state  assures  that  eac:h  subrecipient 
has  or  will  have  the  necessary  legal, 
financial,  and  managerial  c  apabilily  to  apply 
for.  rec  eive,  and  disburse  Federal  assistanc:e 
authorized  bv  Federal  statute  for  use  in  the 
SIB.  and  to  implc^menl,  manage,  operate,  and 
maintain  the  project  and  projet  t  properly  tcjr 
i\  hii  h  sill  h  assistance  will  support. 
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F.  The  state  assures  that  sufficient  non- 
Federal  funds  have  been  or  will  be 
committed  to  provide  the  required  local 
share. 

G.  The  state  recognizes  that  the  SIB,  rather 
than  the  State  itself,  will  be  ultimately 
responsible  for  implementing  many  Federal 
requirements  covered  by  the  certifications 
and  assurances  the  state  has  signed.  Having 
taken  appropriate  measures  to  secure  the 
necessary  compliance  by  the  SIB,  the  state 
assures,  on  behalf  of  the  SIB,  that: 

(1)  The  SIB  has  complied  or  will  comply 
with  all  applicable  civil  rights  requirements; 

(2)  The  SIB  has  complied  or  will  comply 
with  applicable  requirements  of  U.S.  D(DT 
regulations  regarding  participation  of 
disadvantaged  business  enterprises  in  U.S. 
DOT  programs; 

(3)  The  SIB  will  provide  Federal  assistance 
only  to  a  subrecipient  that  is  either  a  public 
or  private  entity  recognized  under  state  law 
as  having  the  legal  capability  to  contract  with 
the  state  to  carry  out  its  proposed  project; 

(4)  Before  the  SIB  enters  into  an  agreement 
with  a  subrecipient  under  which  Federal 
assistance  will  be  disbursed  to  the 
subrecipient,  the  subrecipient's  project  is 
included  in  the  Statewide  Transportation 
Improvement  Program;  all  projects  in 
urbanized  areas  reconunended  for  approval 
are  included  in  the  metropolitan 
Transportation  Improvement  Program  in 
which  the  subrecipient  is  located;  and  the 
requisite  certification  that  an  opportunity  for 
a  public  hearing  has  been  provided; 

(5)  The  SIB  will  not  provide  Federal 
financial  assistance  for  any  project  that  does 
not  qualify  for  a  categorical  exclusion 
described  in  23  CFR  771,117{c)  until  the 
required  Federal  environmental  finding  has 
been  made.  Moreover,  the  SIB  will  provide 
no  financial  assistance  for  a  project  requiring 
a  Federal  conformity  finding  in  accordance 
with  the  Environmental  Protection  Agency's 
Clean  Air  (^nformity  regulations  at  40  CFR 
parts  51  and  93,  until  the  required  Federal 
conformity  finding  has  been  made; 

(6)  Before  the  SIB  provides  Federal 
assistance  for  a  transit  project,  each 
subrecipient  will  have  complied  with  the 
applicable  transit  employee  protective 
provisions  of  49  U.S.C.  5333(b)  as  required 
for  that  subrecipient  and  its  project;  and 

(7)  The  SIB  will  enter  into  a  written 
agreement  with  each  subrecipient  stating  the 
terms  and  conditions  of  assistance  by  which 


the  project  will  be  undertaken  and 
completed,  including  specific  provisions  that 
any  security  or  debt  financing  instrument  the 
SIB  may  issue  will  contain  an  express 
statement  that  the  security  or  instrument 
does  not  constitute  a  commitment,  guarantee, 
or  obligation  of  the  United  States. 
H.  The  state  recognizes  that  the 
subrecipient,  rather  than  the  state  itself,  will 
be  ultimately  responsible  for  implementing 
many  Federal  requirements  covered  by  the 
certifications  and  assurances  the  state  has 
signed.  Having  taken  appropriate  measures  to 
secure  the  necessary  compliance  of  each 
subrecipient,  the  state  assures,  on  behalf  of 
each  subrecipient,  that; 

(1)  The  subrecipient  has  complied  or  will 
comply  with  all  applicable  civil  rights 
requirements; 

(2)  The  subrecipient  has  complied  or  will 
comply  with  applicable  requirements  of  U.S. 
DOT  regulations  regarding  participation  of 
disadvantaged  business  enterprises  in  U.S. 
DOT  programs; 

(3)  The  subrecipient  has  complied  or  will 
comply  with  Federal  requirements  regarding 
transportation  of  elderly  persons  and  persons 
with  disabilities; 

(4)  The  subrecipient  has  complied  or  will 
comply  with  the  applicable  transit  employee 
protective  provisions  of  49  U.S.C.  5333(b)  as 
required  for  that  subrecipient  and  its  project; 

(5)  The  subrecipient  has  complied  or  will 
comply  with  49  CFR  part  604  in  the 
provision  of  any  charter  service  provided 
with  equipment  or  facilities  acquired  with 
FTA  assistance; 

(6)  The  subrecipient  has  complied  with  or 
will  comply  with  applicable  provisions  of  49 
CFR  part  605  pertaining  to  school 
transportation  operations; 

(7)  Viewing  its  demand  responsive  service 
to  the  general  public  in  its  entirety,  the 
subrecipient  has  complied  or  will  comply 
with  the  requirement  to  provide  demand 
responsive  service  to  persons  with 
disabilities,  including  persons  who  use 
wheelchairs,  meeting  the  standards  of 
equivalent  service  set  forth  in  49  CFR 
37.77(c),  before  purchasing  non-accessible 
vehicles  for  use  in  demand  responsive 
service  for  the  general  public; 

(8)  The  subrecipient  has  established  or  will 
establish  a  procurement  system,  and  has 
conducted  or  will  conduct  its  procurements 
in  compliance  with  all  applicable  provisions 
of  Federal  laws,  executive  orders. 


regulations,  FTA  Circular  4220. ID.  "Third 
Party  Contracting  Requirements,    as 
amended  and  revised,  and  other 
implementing  requirements  PT.A  mav  issue; 

(9)  The  subrecipient  has  complied  or  will 
comply  with  the  requirement  that  its  project 
provides  for  the  participation  of  private  mass 
transportation  companies  to  the  maximum 
extent  feasible; 

(10)  The  subrecipient  has  paid  or  will  pay 
just  compensation  under  state  or  local  law  to 
each  private  mass  transportation  company  for 
its  franchise  or  property  acquired  under  the 
project; 

(11)  The  subrecipient  has  compUed  or  will 
comply  with  all  applicable  lobbying 
requirements  for  each  application  exceeding 
$100,000: 

(12)  The  subrecipient  has  complied  or  will 
comply  with  all  nonprocurement  suspension 
and  debarment  requirements; 

(13)  The  subrecipient  has  c:omplied  or  will 
comply  with  all  applicable  bus  testing 
requirements  for  new  bus  models; 

(14)  The  subrecipient  has  complied  or  will 
comply  with  all  applicable  pre-award  and 
post-deliverv  review  requirements; 

(15)  The  subrecipient  has  complied  with  or 
will  comply  with  all  assurances  FTA  requires 
for  projects  involving  real  property; 

(16)  The  subrecipient  has  complied  or  will 
comply  with  applicable  FT  .A  Intelligent 
Transportation  Systems  architecture 
requirements,  to  the  extent  required  by  FTA; 
and 

(17)  The  subrecipient  has  complied  or  will 
comply  with  applicable  prevention  of  alcohol 
misuse  and  prohibited  drug  use  program 
requirements,  to  the  extent  required  by  FTA 

I.  The  state  recognizes  the  authority  of 
FTA,  U.S.  DOT,  and  the  Comptroller  General 
of  the  United  States  to  conduct  audits  and 
reviews  to  verify  compliance  with  the 
foregoing  requirements  and  stipulations,  and 
assures  that,  upon  request,  the  SIB  and  its 
subrecipients,  as  well  as  the  states,  will  make 
the  necessary  records  available  to  FT  .A.  L'.S. 
DOT  and  the  Comptroller  (General  of  the 
United  States.  The  state  also  acknowledges 
its  obligation  under  49  CFR  18.40(a)  to 
monitor  project  activities  carried  out  by  the 
SIB  and  its  subrecipients  to  assure 
compliance  with  applicable  Federal 
requirements. 
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Appendix  A 

FEDERAL  FIS(  Al.  \  EAR  2003  (  ERTIFICATIONS  AND  ASSISTANCES  FOR 
FEDERAL    I  RANSI  I  ADMINISTRATION  ASSISTANCE  PROGRAMS 

fSt^iuilurc  fhii'c  (i/fcrikif/w  in  proviJiii^  (  'ertifitalions  and  Assurances  in  IhAAf-l^eh) 

Name  of  Appiitaiit 


The  Applicant  agrees  to  comply  with  applicable  requirements  of  Categories  01  -  16. 

(  I  he  Applicant  niav  make  this  selection  in  lieu  of  individual  selections  below  ) 


OR 


The  Applicant  agrees  to  comply  with  the  applicable  requirements  of  the  following 
Categories  it  has  selected: 

Category  Description 

01  Required  ofhach  Applicant 

02  Lobbying 

03.  Private  Mass  Iransportalion  Companies 

04  Public  Hearing 

05  Acquisition  of  Rolling  Stock 

06  Bus  Testing 

07  Charter  Scr\  ice  .Agreement 

08  School  Transportation  .Agreement 

09  Demand  Responsive  Service 

10  .Alcohol  Misuse  and  Prohibited  Drug  Use 
1  1  Interest  and  Other  Financing  Costs 

12  Intelhgeni  Iransptmation  Svstems  Program 

L)  I  rbani/ed  Area.  J.ARC,  and  Clean  Fuels  Programs 

14  f'lderK  and  Persons  uith  Disabilities  Program 

15.  Nonurbani/ed  Area  Formula  Program 

16  Slate  Infrastructure  Bank  Program 


(H'Jih  sick's  of  this  Siynciiuri  /'i/i,'!.'  miisi  he  uppropiiaiely  completed  and  si^ied  as  indicated.) 
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Appendix  A 

FEDERAL  FISCAL  YEAR  2(K>3  FTA  CERTIFICATIONS  AND  ASSURANCES  SIGNATLRE  PAGE 

(Required  of  all  Applicants  for  FTA  assistance  and  all  FTA  Grantees  Mith  an  active  capital  or  lormula  prnjcch 

AFFIRA1ATI0N  OF  .APPLICANT 


Name  of  Applicant; 


Name  and  Relationship  of  Authonzed  Representatuc 


BY  SIGNING  BELOW  on  beluilf  of  the  Applicant.  I  declare  that  the  Appliaint  has  duly  authon/cd  mc  lo  make 
these  certifications  and  assurimces  and  bind  the  Applicant's  compliance    Thus,  the  Applicant  agrees  lo  compiv  u  ilh 
all  Federal  statutes,  regulations,  executive  orders,  and  Federal  requirements  applicable  to  each  application  it  makes 
to  the  Federal  Transit  Adnnnistration  (FTA)  m  Federal  Fiscal  \  ear  2003 

FTA  intends  that  the  certifications  and  assurances  the  Applicant  selects  on  the  other  side  of  Uiis  document,  as 
representauve  of  the  certifications  and  assurances  in  Appendix  A.  should  apply,  as  required,  to  each  proicci  for 
which  the  Apphcant  seeks  now.  or  may  later,  seek  FTA  assistance  dunng  Federal  Fiscal  Year  2003 

The  Apphcant  affirms  the  iruthAilness  and  accuracy  of  the  certifications  and  assurances  it  has  made  in  Uie 
statements  submitted  herein  with  this  document  and  any  other  submission  made  to  FTA.  and  acknowledges  ilu.i  the 
provisions  of  the  Program  Fraud  Civil  Remedies  Act  of  1986.  31  U  S  C.  3801  et  seq..  as  implemented  b>  U  S  DOT 
regulations  "Program  Fraud  Civil  Remedies."  49  CFR  part  31  apply  to  any  certificauon.  assurance  or  submission 
made  to  FTA   The  criminal  fraud  provisions  of  18  U  S  C  KWl  apply  to  any  certification,  assurance,  or  submission 
made  in  connection  with  the  Urbamzed  Area  Formula  Program.  49  U  S  C  5307.  and  may  apply  to  any  other 
certification,  assurance,  or  submission  made  in  connection  with  any  other  program  admimstered  b\  FTA 

In  signing  this  document,  1  declare  under  penalties  of  perjury  that  the  foregoing  certifications  and  assurances,  and 
anv  other  statements  made  by  me  on  behalf  of  the  Applicant  arc  true  and  correct 


Signature 


Date 


Name 

Authorized  Representative  of  Applicant 

AFFIRMATION  OF  APPLICANT'S  ATTORNEY 


For  (Name  of  Applicant): 

As  the  undersigned  Attomev  for  the  above  named  Applicant.  I  hereby  affirm  to  the  Applicant  that  it  has  auiliont> 
under  state  and  local  law  to  make  and  comply  with  the  certifications  and  assurances  as  indicated  on  the  foregoing 
pages.  I  further  affirm  that,  in  my  opinion,  the  certifications  and  assurances  hav  e  been  legall>  made  and  constitute 
legal  and  binding  obligations  on  the  Applicant. 

I  further  affinn  to  the  Applicant  that,  to  the  best  of  my  knowledge,  there  is  no  legislaUon  or  litigaUon  pending  or 
imminent  that  might  adversely  affect  the  validm-  of  these  certifications  and  assurances,  or  of  the  performance  ol  the 
project. 


Signature_ 


Date; 


Name . 

Attorney  for  Applicant 

Each  Applicant  for  FTA  fmanoal  a.ssistance  (except  49  L  .S  C  53 12(b)  a.ss.stance)  and  each  FTA  (^antee  w,th  an  act.ve  -P"-^' ;';';;"7';  . 
projecmust  prov,de  an  Aftlrmation  of  .Appl.canfs  .AUomey  pcnammg  to  the  .Apphcants  legal  capac.y  The  Appl.cant  ma  enter  n  s„n.  u  . 
^  I  eu  of  the  Attorneys  signature,  provided  the  Appl.cant  has  on  file  lh>s  .Atfirmation.  signed  h.  the  attorney  and  dated  this  I  eder.il  l.s.al  s  e.ir 


|FR  Doc.  02-26975  Filed  10-22-02:  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-2000- 
6887] 

Reports,  Forms,  and  Recordl(eeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 


SUMMARY:  Before  a  Federal  agency  can 
t oliect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
bv  the  Paperwork  Reduction  Act  of 
1415,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  e.xtensions  and 
reinstatement  of  previouslv  approved 
collections.  This  document  describes 
one  collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval 
DATES:  Comments  must  be  received  on 
or  before  December  23,  2002. 
ADDRESSES:  Comments  may  be 
submitted  in  writing  to  the  U.S. 
Department  of  Transportation's  Docket 
Management  Section,  Room  PI.-401, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  It  is  requested,  but  not 
required,  that  2  copies  of  the  comment 
be  provided.  The  Docket  Section  is  open 
on  wt?ekdays  from  10  a.m.  to  5  p.m 
Alternativelv.  comments  may  he 
submitted  electronically  by  logging  onto 
the  docket  management  Web  site  at 
http://dms.dot  gov.  Click  on  "Help"  or 
"Electronic  Submission"  to  obtain 
instructions  for  filing  the  document 
electronically.  In  the  submittal,  the 
commenter  should  r^fer  to  the  docket 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  c:ontac  t  Mr.  Joseph 
Scott.  Office  of  (irash  .Avoidance 
Standards,  400  .Seventh  Street,  SW., 
Washington.  DC  205W.  Mr.  Scott's 
telephone  number  is  (202)  366>-8525. 
His  fax  number  is  (202)  493-2734. 
Please  identifv  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Control  Number 

SUPPLEMENTARY  INFORMATION:  Lnder  the 
Paperwork  Reduction  Act  of  1995. 
before  an  agency  submits  a  proposed 
collection  of  information  tn  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 


public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d)).  an 
agencv  must  ask  for  public  comment  on 
the  following: 

( 1 )  Whether  the  proposed  collection 
of  information  is  necessarv  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  tne  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  c:ollected; 

(4)  How  to  minimize  the  burden  of  the 
collection  of  information  nn  those  who 
are  to  respond,  including  the  use  of 
appropriate;  automated,  electronic, 
mt!chanical,  or  other  technological 
collection  tec:hniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  coniplianc:e  with  these 
requirements.  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Titlf:  Tires  and  Rim  Labeling. 

OMB  Control  Mumher  2 1 2 7-0503.     . 

Affntfd  Public:  Tire  and  Rim 
Manufacturers. 

Form  i\umber:  The  tires  and  rims  are 
labeled  in  accordance  with  the  agency's 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSSs)  and  regulations. 

Abstract:  Each  tire  manufacturer  and 
rim  manufacturer  must  label  their  tire  or 
rim  with  the  applicable  safety 
information.  These  labeling 
requirements  ensure  that  tires  are 
mounted  on  the  appropriate  rims;  and 
that  the  rims  and  tires  are  mounted  on 
the  vehicles  for  which  they  are 
intended.  This  requirement  received  its 
latest  OMB  c  learance  in  the  year  2000. 
and  has  a  current  expiration  date  of 
September  .)(),  2003. 

The  Transportation  Recall 
Enhancement.  Accountability,  and 
Documentation  (TREAD)  Ac:t  of  2000 
mandates  a  rulemaking  proceeding  to 
revise  and  update  the  safety 
performance  requirements  for  tires.  In 
response,  NHTSA  propo.sed  a  new 
Fecleral  Motor  Vehicle  Safety  Standard 
requiring  all  ncnv  tires  for  use  on 
vehicles  with  a  gross  vehicle  weight 
rating  of  10,000  pounds  or  less  to  meet 
new  and  more  stringent  performance 
requirements.  The  new  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
139  is  titled  "New  pneumatic  radial 
tires  for  motor  vehicles  with  a  GVWR  of 


10,000  pounds  or  less  except 
motorcycles  and  low-speed  vehicles.  ' 
Most  SUVs,  vans,  trailers,  and  pickup 
trucks  will  be  required  to  comply  with 
the  same  tire  selection  and  rim 
requirements  as  passenger  cars.  FMVSS 
No.  120  continues  to  apply  to  vehicles 
over  10,000  pounds  GVWR  and 
motorcycles. 

To  accommodate  the  vehicles 
equipped  with  tires  that  comply  with 
FMVSS  No.  139.  FMVSS  No.  110  will  be 
re-titled  'Tire  selection  and  rims  for 
motor  vehicles  with  a  GVWR  of  10,000 
pounds  or  less  "  and  the  current  non- 
passenger  rim  marking  requirements  of 
FMVSS  No.  120  will  be  also  be  placed 
in  FMVSS  No.  110.  These  rim  marking 
requirements  mandate  that  each  rim  or. 
at  the  option  of  the  manufacturer  in  the 
case  of  a  single-piece  wheel,  each  wheel 
disc  shall  be  marked  with  the  following: 
(1)  The  designation  that  indicates  the 
source  of  the  rim's  published  nominal 
dimensions,  (2)  the  rim  size  designation, 
and  in  case  of  multipiece  rims,  the  rim 
type  designation.  (3)  the  symbol  DOT, 
constituting  a  certification  by  the 
manufacturer  of  the  rim  that  the  rim 
complies  with  all  applicable  Federal 
motor  vehicle  safety  standards,  and  (4) 
a  designation  that  identifies  the 
manufacturer  of  the  rim  by  name, 
trademark,  or  symbol,  and  (5)  the 
month,  day  ancl  year  or  the  month  and 
year  of  manufacture,  expressed  either 
numerically  or  by  use  of  a  symbol,  at  the 
option  of  the  manufacturer. 

Any  manufacturer  that  elects  to 
express  the  date  of  manufacture  by 
means  of  a  symbol  shall  notify  NHTSA 
in  writing  of  the  full  names  and 
addresses  of  all  manufacturers  and 
brand  name  owners  utilizing  that 
symbol  and  the  name  and  address  of  the 
trademark  owner  of  that  symbol,  if  any. 
The  notification  shall  describe  in 
narrative  form  and  in  detail  how  the 
month,  day,  and  year  or  the  month  and 
year  are  depicted  by  the  symbol.  Such 
description  shall  include  an  actual  size 
graphic  depiction  of  the  symbol, 
showing  and/or  explaining  the 
interrelationship  of  the  component  parts 
of  the  symbol  as  they  will  appear  on  the 
rim  or  single  piece  wheel  disc, 
including  dimensional  specifications, 
and  where  the  symbol  will  be  located  on 
the  rim  or  single  piece  wheel  disc.  The 
notification  shall  be  received  by  NHTSA 
not  less  than  60  calendar  days  before  the 
first  u.se  of  the  symbol.  All  information 
provided  to  NH'TSA  under  this 
paragraph  will  be  placed  in  the  public 
docket.  Each  manufacturer  of  wheels 
shall  provide  an  explanation  of  its  date 
of  manufacture  symbol  to  any  person 
upon  request. 
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Based  on  the  facts  that  these  are 
existing  rim  labeling  requirements  that 
they  do  not  affect  either  the  production 
or  quantity  of  rims  produced,  NHTSA 
believes  that  this  maintenance  effort 
will  not  result  in  any  net  increase  in  the 
burden  on  those  parties  currently 
covered  by  existing  regulations; 
therefore,  the  estimated  aimual  burden 
and  estimated  number  of  respondents 
remains  unchanged  with  estimated 
aimual  burden  of  5,679,585,  and 
estimated  number  of  respondents  of 
6,673. 

Issued  on:  October  18,  2002, 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  02-26972  Filed  10-22-02;  8:45  am] 
BILUNG  CODE  4aiO-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-12319;  Notice  2] 

Guardian  industries  Corporation; 
Grant  of  Application  for  Decision  for 
Determination  of  inconsequential 
Noncompliance 

This  notice  grants  the  application  by 
Guardian  Industries  Corporation 
(Guardian)  of  Auburn  Hills,  Michigan  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C.  30118 
and  30120  for  a  noncompliance  with  49 
CFR  571.205,  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  205, 
"Glazing  Materials."  Guardian  has  filed 
an  appropriate  report  pursuant  to  49 
CFR  part  573.  "Defect  and 
Noncompliance  Reports."  Pursuant  to 
49  CFR  part  556,  Guardian  has  also 
applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301,  "Motor  Vehicle 
Safety."  The  basis  of  the  grant  is  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  June  3,  2002,  (67  FR 
38315)  affording  an  opportunity  for 
comment.  The  comment  closing  date 
was  July  3.  2002,  No  comments  were 
received. 

From  November  2000  to  February 
2001.  Guardian  manufactured  11,562 
tempered  glass  suru-oof  parts  that  do  not 
meet  the  labeling  requirements  of 
paragraph  S6  of  FMVSS  No.  205.  The 
parts  were  marked  with  the 
manufacturer's  model  number  M-934, 
which  corresponds  to  a  tempered  glass 
with  4.0  mm  nominal  thickness.  The 
correct  manufacturer's  model  number 
should  have  been  M-937,  which  is 


tempered  glass  with  a  5.0  mm  nominal 
tliickxi6ss . 

FMVSS  No.  205.  paragraph  S6 
"Certification  and  marking,"  requires 
that  each  piece  of  glazing  material  shall 
be  marked  in  accordance  with  Section  6 
of  the  American  National  Standard 
"Safety  Code  for  Safety  Glazing 
Materials  for  Glazing  Materials  for 
Glazing  in  Motor  Vehicles  Operating  on 
Land  Highways"  Z-26.1-1977.  January- 
26,  1977,  as  supplemented  by  Z26.1a, 
July  3.  1980  (ANS  Z26).  This  specifies 
all  safety  glazing  materials  for  use  in 
accordance  with  this  code  shall  be 
legibly  and  permanently  marked  in 
letters  and  numerals  at  least  0.070  inch 
(1.78  mm)  in  height,  with  the  words 
"American  National  Standard"  or  the 
characters  "AS"  and,  in  addition,  with 
a  model  number  that  will  identif\'  the 
type  of  construction  of  the  glazing 
material. 

Guardian  submitted  a  test  report 
indicating  the  tempered  glass  parts  in 
question  were  in  full  compliance  with 
49  CFR  571.205  except  that  the  parts 
were  affixed  with  the  incorrect 
manufacturer's  model  number.  The 
noncompliance  was  discovered  during  a 
routine  in-house  quality  control 
inspection. 

NHTSA  has  reviewed  Guardian's 
application  and,  for  the  reasons 
discussed  in  this  paragraph,  concludes 
that  the  noncompliance  of  the  Guardian 
tempered  glass  suruoof  parts  is 
inconsequential  to  motor  vehicle  safety. 
Guardian  has  provided  documentation 
indicating  that  the  sunroof  parts  do 
comply  with  all  other  safety 
performance  requirements  of  the 
standard  except  the  labeling.  In  spite  of 
the  incorrect  labeling  being  affixed  to 
the  tempered  glass  part  described 
herein,  the  correct  part  was  sold  and 
shipped  for  use  in  the  fabrication  of  the 
sunroof  assemblies.  Since  the  suruoof 
assemblies  would  be  ordered  by  its 
unique  part  number  and  not  the 
manufacturer's  model  number  (i.e.,  M- 
934),  the  noncompliance  would  not 
result  in  the  wrong  part  being  used  in 
an  original  equipment  manufactured 
(OEM)  application.  If  there  was  an 
attempt  to  install  a  mislabeled  sunroof 
part  into  the  sunroof  assembly. 
Guardian  confirmed  to  NHTSA  that  the 
glass  construction  would  not  properly 
fit.  NHTSA  also  has  determined  that  "the 
lack  of  proper  labeling  of  the  sunroof 
parts  would  not  affect  driver  visibility. 
The  sunroof  is  not  in  the  driver's  normal 
forward  field  of  view.  Since  the  sunroof 
parts  comply  with  all  other  safety 
performance  requirements  of  the 
standard  except  the  labeling,  NHTSA 
determined  that  the  noncompliance 
would  not  affect  the  other  purposes  of 


FMVSS  No.  205  that  include  reducing 
injuries  from  glazing  surfaces  or 
minimizing  possibility  of  occupants 
being  thrown  through  the  vehicle 
windows  in  collisions. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  met  its  burden  of  persuasion  that 
the  noncompliance  it  describes  is 
inconsequential  to  motor  vehicle  safety. 

Accordingly,  the  application  is 
granted,  and  the  applicant  is  exempted 
from  providing  the  notification  of  the 
noncompliance  that  is  required  by  49 
U.S.C.  30118.  and  from  remedying  the 
noncompliance,  as  required  by  49 
U.S.C.  30120. 

The  applicant  is  hereby  informed  that 
all  products  manufactured  on  and  after 
the  date  it  determined  the  existence  of 
this  noncompliance  must  fully  comply 
with  the  requirements  of  FMVSS  No. 
205. 

Authority:  49  U.S.C.  3miH(h).  :}0120(h). 
delegations' of  authority  dl  4()(:[-R  1.50  and 
,501.8. 

Issued  on:  October  17,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulfmaking. 
[FR  Doc:.  02-26971  Filed  10-22-02;  H:45  ami 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34234] 

Minnesota  Prairie  Line,  Inc.— Modified 
Rail  Certificate 

On  September  23.  2002,  Minnesota 
Prairie  Line,  Inc.  (MPL)'  filed  a  notice 
for  a  modified  certificate  of  public 
convenience  and  necessity  under  49 
CFR  1150,  Subpart  C,  Modified 
Certificate  of  Public  Convenience  and 
Necessity,  to  acquire  the  common 
carrier  obligation  for  a  rail  line 
extending  from  approximately  milepost 
51.4,  at  or  near  Norwood,  MN,  to 
approximately  milepost  145.7.  at  or  near 
Hanley  Falls,  MN,  a  total  distance  of 
approximately  94  miles. 

The  line  was  abandoned  in  1982, 
Chicago  and  North  Western 
Transportation  Co. — Abandonment 
Between  Norwood  and  Madison.  MN, 
ICC  Docket  No.  AB-1  (Sub-No.  142) 
(ICC  served  Dec.  2,  1982;  corrected 
decision  served  Dec.  12,  1982). 
Subsequently,  the  Minnesota  Valley 
Regional  Rail  Authority  (Authority),  a 
political  subdivision  of  the  State  of 
Minnesota,  bought  the  line.  Since  the 
date  of  the  acquisition,  several  railroads 


'  MPL  i.s  a  sulihiciiary  of  Twin  1'a\u->  X  Ufsli-rn 
Railrnad  Cximpany  (TCW).  a  Class,  III  i^rnc r 
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have  dttemptod  to  dcquire  and  optTdtc 
the  line  without  success.  The  mo.st 
recent  operator,  Minnesota  Central 
Railroad  Co  ,  filed  for  bankruptcy  in 
August  2000.  and  MPL  expresses  its 
belief  that  rail  freight  service  has  not 
been  provided  over  the  line  since  that 
time.  According  tn  MPL.  the  line  has 
been  virtually  inoperable  for  some  tune 
due  to  lack,  of  maintenance,  but  the 
Authority  is  currently  rehabilitating  it 

The  Authority  and  MPL  have  entered 
into  a  lease  and  operating  agreement, 
effective  [anuary  15.  2002,  with  an 
initial  term  of  10  years,  commencing 
upon  the  satisfaction  of  the  c  onditions 
prececient  set  forth  in  the  agreement, 
including  receipt  of  necessar\'  approval 
for  rail  operations 

As  indicated,  MPL  will  acxjuire  the 
common  carrier  obligation  to  serve  the 
line,  pursuant  to  this  modified 
certificate   MPL  will  ccmtrac  t  with  TCW 
to  perform  the  actual  ser\ic:e   It  is 
currently  intended  that  traffic  will  be 
moved  east,  interlining  with  TCW  at  or 
near  Norwood.  MN.  though  the  line  also 
connects  to  The  Burlington  Northern 
and  Santa  Fe  Railway  Compan\'  at  or 
near  Hanlev  Falls 

The  line  qualifies  for  a  modified 
certificate  of  public  convenience  and 
necessity.  See  Common  Carrier  Status  nt 
States,.  State  Af^encies  and 
Instrumerjtalities  and  Pohtunl 
Subdivisions.  Financ;e  fJockt't  !Mo. 
2899()F  (ICC  served  julv  16.  1981) 

At  this  time,  the  track  rehabilit.itioii  i-- 
being  subsidized,  but  there  ,ire  no  plans 
for  rail  operations  to  be  subsidized   MPI. 
represents  that  it  has  obtained  liabilitv 
insuranc:e  c:overage 

.MPL  intends  t"  restore  sci-\  i<  e  nil 
segments  of  the  line  as  rehahilitiitnni 
protjresSf's  but  before  the  entire  line  is 
r>'h.ibilitated     .Ac  t  nrdinglw  the 
tdlldUing  preconditions  fur  i  iper.itii  uis 
appl\  to  the  line  lii  Thf  Imi'  must  ()•• 
rehabilitated  to  FRA  (  lass  1  nperating 
I  onilitiiin,  lii)  a  shipper  must  inst.ill  and 
maintain  mdustr\'  trac  k  that  i  nmu'i  ts  tn 
a  rehabilitati'd  portmn  nt  thi'  liii''   .iiid 
(iii)  the  shipper  must  arr.inge.  ,it  its  nwii 
cost,  to  ha\e  giMHJs  transported  to  <ui 
accessible  point  on  a  rehahilitaled 
portirm  nf  the  lint'  and  tluTi'  ti  iinsjd.ided 
to/ hum  raili  ars. 


This  notice,'  will  be  ser.'ed  on  the 
.Association  of  American  Railroads  as 
agent  for  all  railroads  subscribing  to  the 
1  ar-service  and  car-hire  agreement: 
.Association  of  American  Railroads 
(Business  .Servicies  Group),  50  F  Street. 
NW..  Washington  DC  20001:  and  on  the 
.American  Short  Line  and  Regional 
Railroad  .Assoc:iation:  American  Short 
Line  and  Regicmal  Railroad  Association. 
1120  C  Street.  NW..  Suite  520. 
Washington.  DC  20005. 

Board  dec  isions  and  notices  are 
■ivailable  on  our  website  at 
ivivn\.s//)  dot  i^ov 

Decided    Oi  IuIht  It).  2002 

\i\  the  Uoard.  lJaM(l  M.  K()iis(,hiiik. 

DirtM  liir,  Ottii  f  lit  Pnx  cedings. 

Vernon  \.  Williams, 

Sei  n  itjn 

ihK  Dim    ()J-Jh')t.4  hli'd  10-^2-02.  a:4.T  am) 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Quarterly  IRS  Interest  Rates  Used  in 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds  on  Customs 
Duties 

AGENCY:  Customs  .Service,  Treasury. 
ACTION:  (leneral  notice. 


SUMMARY:  This  notice  advises  the  public 
n|  the  quart(!rly  Internal  Revenue 
Service  interest  rates  used  to  calculate 
interest  on  overdue  accounts 
(uiider()a\  iiients)  and  refunds 
iiivfrpavments)  of  Customs  duties.  For 
tlie  c  aiendar  ciuarter  beginning  October 
1    2002.  the  interest  rates  for 
i\  erpa\  iiients  will  be  5  perc:ent  for 
idrporations  .md  ti  perc;tmt  for  non- 
corpoiations.  and  the  interest  rate  for 
uiuJerp.iMiients  will  be  fi  perc  ent.  This 
iintu  e  IS  published  for  the  c  oiu'enicmce 
■  it  ttie  im[iortiiig  public  and  Customs 
[iiTsi  uiiiel 

EFFECTIVE  DATE:  ()(  tober  \.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 

Knii.ilil  V\'\  111,111.  ,\(  c  (Hinting  Services 
I  )i\  isiiiii.  .\(  ( mints  Receiv.ible  (koup. 
tiDJh  lakeside  Boulevard.  Indianapolis. 
In.iiaii.i  4t.27H.  (:n7)  29H-1200. 
rxtellsloll   i  )49. 


SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29.  1985 
(50  PR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
use.  6621  and  6622.  Section  6621  was 
amended  (at  paragraph  (a)(1)(B)  by  the 
Infernal  Revenue  Service  Restructuring 
and  Reform  Act  of  1998.  Pub.  L.  105- 
206.  112  Stat.  685)  to  provide  different 
interest  rates  applicable  to 
overpayments:  one  for  corporations  and 
one  for  non-corporations. 

The  interest  rates  are  based  on  the 
Federal  short-term  rate  and  determined 
by  the  Internal  Revenue  Service  (IRS)  on 
behalf  of  the  Secretary  of  the  Treasury 
on  a  quarterly  basis.  The  rates  effective 
for  a  quarter  are  determined  during  the 
first-month  period  of  the  previous 
quarter. 

In  Revenue  Ruling  2002-59  [see. 
2002-38  IRB  557,  dated  September  23, 
2002).  the  IRS  determined  the  rates  of 
interest  for  the  calendar  quarter 
beginning  October  1,  2002,  and  ending 
December  31,  2002.  The  interest  rate 
paid  to  the  Treasury  for  underpayments 
will  be  the  Federal  short-term  rate  (3%) 
plus  three  percentage  points  (3%)  for  a 
total  of  six  percent  (6%).  For  corporate 
overpayments,  the  rate  is  the  Federal 
short-term  rate  (3%)  plus  two 
percentage  points  (2%)  for  a  total  of  five 
percent  (5%).  For  overpayments  made 
iiy  non-corporations,  the  rate  is  the 
Federal  short-term  rate  (3%)  plus  three 
percentage  points  (3%)  for  a  total  of  six 
percent  (6%).  These  interest  rates  are 
subject  to  change  for  the  calendar 
quarter  beginning  January  1,  2003.  and 
ending  March  31,  2003. 

For  the  c;onvtmienc:e  of  the  importing 
public:  and  Customs  personnel  the 
following  list  of  IRS  interest  rates  used. 
( c)\i>ring  the  period  from  before  luly  of 
1474  to  date,  to  c:alc;ulatc'  interest  cm 
overdue!  ac;c:ounts  and  refunds  of 
("iistoms  duties,  is  published  in 
summary  format. 


• 

Beginning  date 

Ending  date 

Under-pay- 

ments 
(percent) 

Over-pay- 
ments 
(percent) 

Corporate 

overpay-ments 

(Eti  1-1-99) 

Prior  to  070174                

063075 

013176  : 

013178 
013180 

6 
9 
7 
6 

6 
9 

7 
6 

070175                  

020176                           

020178  

•The  .Authority  is  performing  its  rphabilitaliun 
with  deliberate  speed,  and  MPL  anticipates  that 


sonie  portieiis  of  the  line  may  become  serviceable 
iiarlier  than  others. 
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Beginning  date 


020180 
020182 
010183 
070183 
010185 
070185 
010186 
070186 
010187 
100187 
010188 
040188 
100188 
040189 
100189 
040191 
010192 
040192 
100192 
070194 
100194 
040195 
070195 
040196 
070196 
040198 
010199 
040199 
040100 
040101 
070101 
010102 


Ending  date 


Under-pay- 

ments 
(percent) 


Over-pay- 
ments 
(percent) 


Corporate 

overpay-ments 

(Eft  1-1-99) 


013182  1 

12 

12 

123182 

20 

20 

063083  1 

16 

16 

123184 

11 

11 

063085  I 

13 

13 

123185 

11 

11 

063086 

10 

10 

123186 

9 

9 

093087 

9 

8 

123187 

10 

9 

033188 

11 

10 

093088 

10 

9 

033189 

11 

10 

093089 

12 

11 

033191 

11 

10 

123191 

10 

9 

033192 

9 

8 

093092 

8 

7 

063094 

7 

6 

093094 

8 

7 

033195 

9 

8 

063095 

10 

9 

033196 

9 

8 

063096 

6 

7 

033198 

9 

8 

123198 

8 

7 

033199 

7 

7 

033100 

8 

8 

033101 

9 

9 

063001 

8 

8 

123101 

7 

7 

123102 

6 

6 

6 
7 
8 
7 
6 
5 


Dated:  October  17,  2002. 
Robert  C.  Bonner, 
Commissioner  of  Customs. 
[PR  Doc.  02-26920  Filed  10-22-02;  8:45  am] 
BIUJNG  CODE  4a20-02-P 

DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Treasury  Current  Value  of  Funds  Rate 

agency:  Financial  Management  Service, 
Fiscal  Service.  Treasury. 
ACTION:  Notice  of  rate  for  use  in  Federal 
debt  collection  and  for  discount  and 
rebate  evaluation, 

SUMMARY:  Pursuant  to  Section  11  of  the 
Debt  Collection  Act  of  1982.  as 
amended.  31  U.S.C.  3717,  the  Secretary 
of  the  Treasury  is  responsible  for 
computing  and  publishing  the 
percentage  rate  to  be  used  in  assessing 
interest  charges  for  outstanding  debts  on 
claims  owed  the  Government. 
Treasury's  Cash  management 
requirements  (I  TFM  6-BOOO)  prescribe 
use  of  this  rate  by  agencies  as  a 
comparison  point  in  evaluating  the  cost- 
effectiveness  of  cash  discounts.  In 
addition,  5  CFR  1315.8  of  the  Prompt 
Payment  rule  on  "Rebates"  requires  that 


this  rate  be  used  in  determining  when 
agencies  should  pay  purchase  card 
invoices  when  the  card  issuer  offers 
rebates.  Notice  is  hereby  given  that  the 
applicable  rate  is  2  percent  for  calendar 
year  2003. 

DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1,  2003  and 
ending  on  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  should  be  directed  to  the  Risk 
Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury.  401  14th  Street,  SW., 
Washington,  DC  20227  (Telephone: 
(202)  874-6650). 

SUPPLEMENTARY  INFORMATION:  The  rate 
reflects  the  ciurent  value  of  funds  to  the 
Treasiuy  for  use  in  connection  with 
Federal  Cash  Management  systems  and 
is  based  on  investment  rates  set  for 
purposes  of  Pub.  L.  95-147,  91  Stat. 
1227.  The  rate  is  computed  each  year  by 
averaging  Treasury  Tax  and  Loan 
(TT&L)  account  investment  rates  for  the 
12-month  period  ending  every 
September  30,  rounded  to  the  nearest 
whole  percentage,  for  applicability 
effective  January  1.  The  rate  is  subject 
to  quarterly  revisions  if  the  annual 
average,  on  a  12-month  moving  average 
basis,  changes  by  2  per  centum.  The  rate 
in  effect  for  the  calendar  year  2003 


reflects  the  average  investment  rates  for 
the  12-month  period  that  ended 
September  30,  2002. 

Dated;  October  18.  2002. 
Bettsy  H.  Lane, 

Assistant  Commissioner.  Federal  Fmance^ 
[FR  Doc.  02-27005  Filed  10-22-02.  8;45  am] 
BILUNG  CODE  7810-3S-M 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Advisory  Group  to  ttte  Commissioner 
of  internal  Revenue;  Meeting 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 


SUMMARY:  The  Information  Reporting 
Program  Advisory  Committee  (IRPAC) 
will  hold  a  public  meeting  on  Friday 
November  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lorenza  Wilds,  National  Public  Liaison, 
CL:NPL:PAC,  Room  7567  IR,  1111 
Constitution  Avenue,  NW.,  Washington. 
DC  20224.  Telephone:  (202)  622-5188 
(not  a  toll-free  number).  E-mail  address: 
*  public_liaison@irs.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
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10(a)(2)  of  the  Federal  Advisorv 
Committee  Act,  5  U  S.C.  App  (1988).  a 
public  meeting  of  the  IRPAC  will  be 
held  on  Friday,  November  8.  2002.  from 
9:00  am   to  4:00  p.m   m  Room  2140. 
main  Internal  Revenue  Service  building. 
1111  Constitution  Avenue.  NVV.. 
Washington,  DC  20224.  Issues  to  ht- 
discussed  include:  Tax  Reporting 
Requirements  for  Required  Minimum 
Distributions  (RMD),  Establishing 
Electronic  Filing  of  the  Form  990  Series 
as  a  Priority  Because  of  its  Far  Reaching 
Impact  on  All  Taxpayers,  Expand  the 
TIN  Matching  Svstem  to  Allow  Pavers 
of  Designated  Distributions  to  I'se  the 
Svstem.  Sales  of  Single  Stock  Futures 
Should  Not  be  Subject  to  Gross  Proceeds 
Reporting  on  Form  1099-B.  Schedule 
K-1  Enhancements.  Eliminate  Bad  Debt 


Line  on  Schedule  C,  Separate  Form  W- 
4  for  Nonresidents  Aliens,  and  Penalties 
for  Incorrect  SSN  Reported  on  Form  W- 
2   Reports  from  the  four  IRPAC  sub- 
groups. Tax  Exempt  8c  Government 
Entities,  Large  and  Mid-size  Business. 
Small  Business/Self-Employed.  and 
Wage  «£  Investment,  will  also  be 
presented  and  discussed.  Last  minute 
agenda  changes  may  preclude  advance 
notice.  The  meeting  room 
accommodates  approximately  50 
people,  IRPAC  members  and  Internal 
Revenue  Service  officials  inclusive.  Due 
to  limited  seating  and  security 
requirements,  please  call  Lorenza  Wilds 
to  confirm  your  attendance.  Ms.  Wilds 
(an  be  reached  at  (202)  622-5188. 
.\ttendees  are  encouraged  to  arrive  at 
least  30  minutes  before  the  meeting 


begins  to  allow  sufficient  time  for 
purposes  of  security  clearance.  Please 
use  the  main  entrance  at  1111 
Constitution  Avenue  to  enter  the 
building.  Should  you  wish  the  IRPAC  to 
consider  a  written  statement,  please  call 
(202)  622-5188,  or  write  to:  Internal 
Revenue  Service,  Office  of  National 
Public  Liaison,  CL:NPL:PAC,  1111 
Constitution  Avenue,  NW.,  Room  7567 
IR,  Washington,  DC  20224  or  e-mail: 
*  pubIic_liaison@irs.gov. 

Dated:  October  17.  2002. 
Nancy  A,  Thoma, 

Designated  Federal  Official.  Branch  Chief. 
Planning  &■  Advisory-  Councils. 
|FR  Doc.  02-2704,1  Filed  10-22-02:  8:4,5  am] 
BILUNG  CODE  4830-01 -P 


Wednesday, 
October  23,  2002 
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Federal  Election 
Commission 
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FCC  Database  on  Electioneering 
Communications;  Final  Rules 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100  and  114 
[Notice  2002-20] 

Electioneering  Communications 

AGENCY:  Ft'doral  Elt'ctmn  (Imnnussmn 
ACTION:  Final  rules  and  transmittal  uf 
regulations  to  Congress. 


SUMMARY:  The  Federal  Election 
Commission  promulgates  new  rules 
regarding  electioneering 
communications,  which  are  certain 
television  and  radio  communications 
that  refer  to  a  clearlv  identified  Federal 
candidate  and  that  are  publicly 
distributed  to  the  relevant  electorate 
within  60  days  prior  to  a  general 
election  or  within  30  days  prior  to  a 
primary  election  for  Federal  office  The 
final  rules  implement  a  portion  of  the 
Bipartisan  Campaign  Reform  Act  of 
2002  C'BCRA")  that  adds  to  the  Federal 
Election  Campaign  .\ct  ("FECA")  new 
provisions  regarding  electioneering 
communicatif)ns.  BCR.\  defines 
"electioneering  communications.'" 
exempts  certain  communications  from 
the  definition,  provides  limited 
authorization  to  the  Commission  to 
promulgate  additional  exemptions,  ^nd 
requires  public  disclosure  of  specifie<i 
information  regarding  who  made  the 
electioneering  communication  and  its 
cost.  Additionally.  BCRA  prohibits 
corporations  and  labor  organizations 
from  making  electioneering 
communications,  and  the  final  rules 
also  implement  this  prohibition.  Further 
information  is  prr)vided  in  the 
Supplementary  Information  that 
follows. 

EFFECTIVE  DATE:  November  22,  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Mai  T  Dinh.  Acting  Assistant  tieneral 
Counsel,  Mr.  I  Duane  Pugh  Ir  ,  Acting 
Special  Assistant  General  Counsel,  or 
Mr.  Anthonv  T.  Buckley.  Attorney.  499 
E  Street.  NVV  .  Washington.  DC:  2()46:<. 
(202) 694-1650  or  (HOO) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Bipartisan  (Campaign  Reform  Act  of 
2002.  Pub.  L.  107-155.  116  Stat.  81 
(Mar.  27,  2002),  contains  extensive  and 
detailed  amendments  to  the  Federal 
Election  Campaign  Act  of  1971.  as 
amend(;d,  2  b'.S.C.  431  et  seq  This  is 
one  of  a  series  of  rulemakings  the 
Commission  is  undertaking  to 
implement  the  provisions  of  BCRA. 

Section  402(c)(1)  of  BCRA  establishes 
a  general  deadline  of  270  days  for  the 
Commission  to  promulgate  regulatiims 
to  carry  out  BC;fi,-\.  The  President  of  the 
United  .States  signed  BCR.^  into  law  on 
March  27,  2002,  so  the  270-dav  deadline 


is  December  22.  2002.  The  final  rules 
will  take  effect  on  November  6.  2002, 
whi(  h  is  the  day  following  the 
November  5,  2002  general  election, 
except  the  final  rules  do  not  apply  to 
any  runoff  elections  required  by  the 
results  of  the  November  2002  general 
election.  2  U  S.C.  431  note. 

Because  of  the  brief  time  period 
before  the  deadline  for  promulgating 
these  rules,  the  Commission  received 
and  considered  public  comments 
expeditiously.  The  Notice  of  Proposed 
Rulemaking  ("NPRM")  on  which  these 
final  rules  are  based  was  made  publicly 
available  on  the  FEC"s  Website  on 
.August  2.  2002  and  was  published  in 
the  Federal  Register  on  August  7,  2002. 
67  FR  51,131  (Aug.  7,  2002).  The  written 
comments  were  due  by  August  21,  2002 
for  those  who  wished  to  testify  or  by 
August  29,  2002  for  all  other 
commenters.  The  names  of  commenters 
and  their  comments  are  available  at 
http://vvww.  ffc.gov/ rfgistfr.htm  under 
"Electioneering  Communications.  '  The 
Commission  held  a  public  hearing  on 
the  NPRM  (m  August  28  and  29,  2002, 
at  which  it  heard  testimony  from  12 
witnesses.  Transcripts  of  the  hearing  are 
available  at  http//\.\-\s-\\.fec.gov/ 
rfgistpr.htm  under  "Electioneering 
Communications."' 

Under  the  Administrative  Procedures 
Act,  5  U.S.C.  553(d).  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act.  5  U.S.C.  801(a')(l). 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  davs  before  they  take 
effect.  The  final  rules  on  electioneering 
communications  were  transmitted  to 
Congress  on  October  11,  2002. 

Explanation  and  Justification 

Introduction 

BCRA  at  2  U.S.C.  434(f)(3)  defines  a 
new  term,  "electioneering 
communications."  This  term  includes 
broadcast,  cable,  or  satellite 
communications:  (1)  That  refer  to  a 
t  learlv  identified  Ft!deral  candidate:  (2) 
that  are  transmitted  within  certain  time 
periods  before  a  primary  or  general 
election:  and  (3)  that  are  targeted  to  the 
relevant  electorate,  which  is  the  relevant 
Congressional  district  or  State  that 
candidates  for  the  U.S.  House  of 
Representatives  or  the  I  .S.  Senate  seek 
to  represent.  Those  paying  for 
elec:tioneering  communications  cannot 
use  funds  from  national  hanks. 


corporations,  foreign  nationals,-  or  labor 
organizations  to  pay  for  electioneering 
communications.  See  2  U.S.C. 
44lb(b)(2)  and  441e(a)(2).  They  must 
also  meet  certain  disclosure 
requirements.  See  2  U.S.C.  434(f). 
BCRiA's  sponsors  have  explained  in  the 
legislative  debates  and  in  their 
comments  on  this  rulemaking  that  these 
new  "electioneering  communications" 
provisions,  set  out  at  2  U.S.C.  434(f)  and 
44lb(b)(2),  are  designed  to  ensure  that 
such  communications  are  paid  for  with 
funds  subject  to  the  prohibitions  and 
limitations  of  FECA.  According  to  the 
sponsors,  "putative  "issue  ads"  "  have 
been  used  to  circumvent  FECA's 
prohibition  on  the  use  of  labor 
organization  and  corporate  treasury 
funds  in  connection  with  Federal 
elections.  See  148  Cong.  Rec.  S2141 
(daily  ed.  Mar.  20,  2002)  (statement  of 
Sen.  McCain).  In  the  sponsors'  view, 
this  is  accomplished  by  creating  and 
airing  advertisements  that  avoid  the 
specific  language  that  the  Supreme 
Court  said  expressly  advocates  the 
election  or  defeat  of  a  candidate.  See 
148  Cong.  Rec.  at  S2140-2141;  see  also 
Bucklevv.  Valeo.  424  U.S.  1,  44  n.52 
(1976):'ll  CFR  100.22.' 

BCRA's  principal  sponsors  cited    ' 
various  studies  and  investigations  that 
they  say  show  that  the  express  advocacy 
test  does  not  distinguish  genuine  issue 
ads  from  campaign  ads.  148  Cong.  Reg.  ^ 
at  S2140-2141  (statement  of  Sen. 
McCain).  For  example.  Senator  McCain 
cited  a  study  by  the  Brennan  Center  for 
lustice.  Buying  Time  2000.  that  found 
that  "97  percent  of  the  electioneering 
ads  reviewed"  did  not  use  the  words 
and  phrases  cited  by  the  Buckley  Court, 
and  that  more  than  99  percent  of  the 
"group-sponsored  soft  money  ads" 
studied  were  in  fact  campaign  ads.  148 
Cong.  Rec.  at  S2141.  See  also  148  Cong. 
Rec.  S2137  (statement  of  Sen.  Snowe 
referencing  Annenberg  Public  Policy 


'  (Iral  U'sliiiiiinv  .it  ihf  liuinmissiim  s  public 
lu'rtriiis  dinl  written  ( onimt-iits  am  both  considered 
1  ummerils'   in  this  doLuinenl. 


I  In-  l),iii  (Ml  tnrcii;n  iiiilKiii.il  fiiniis  is  bfiiiH 
.iiiiiri'ssiHl  in  ii  s('[)iiri)lt'  riili'Mi.ikiiin.  .S'cf  NPK.M  on 
C:niitrit)utinn  l.iniil.itions  .iml  I'roliibilions.  b7  h'H 
54.366.  54.:)72-75  and  54.;i7')  {M^.  22.  20021. 

'  "Express  advoiarv"  was  first  iletiiii'd  by  Ihi' 
.Suprrnu'  Court  as    riunmuuiialioiis  i:ontainiiis 
l^\press  wdrds  of  advocac  v  of  elottioii  or  dffeal. 
such  as   voli'  for.'   i-iiH  t.'   support.'  ca.st  vour  liallol 
for.'  '.Smith  for  Congress.'  'vote  ajiaiiisl.'  'defeat.' 
rriect."  Hui  klfV  424  I    S.  ,il  44  Ii..'i2-  The  Supreme 
Court  (  reated  tile  express  advocacy  test  to  save  llie 
st.itulorv  phrase  "for  the  purpose  of  *    "    " 
influi'iK  ing" — the"(ritu,il  phrase  "  withm  the 
cienniti<ins  ot  "expenditure  "  ami  "conlribulion  "  at 
2  I    SC  4.31(H)  and  (H|— troiii  unconstitutional 
vagueness  and  ovi-rlireadth  wliile  turthering  the 
goal  of  Ciongress  "to  insure  both  the  realitv  and  the 
.ippearanc  e  ol  the  purilv  .md  openness  ol  the 
federal  elec  lioii  proc  ess"  lilii  i./ei .  424  1 '  S.  at  77- 
7H  The  Supreme  Court's  express  advoc  ,u  v  lest 
marks  the  di\  iding  line  between  (  aildidale 
ad\oc:Hc  V  regulated  bv  the  FKC.A  and  issue 
adv(x:acv.  Id.  at  42,  44.  HO. 


Federal  Register / Vol.  67,  No.  205 /Wednesday,  October  23,  2002 /Rules  and  Regulations        65191 


Center,  Issue  Advertising  in  the  1999- 
2000  Election  Cycle  (2001)).  Senators 
Snowe  and  Jeffords  stated  that,  because 
the  electioneering  communications 
provisions  focus  on  the  key  elements  of 
when,  how,  and  to  whom  a 
communication  is  made,  rather  than 
relying  on  the  express  advocacy  test  or 
the  intent  of  the  advertiser,  they  are  a 
clearer,  more  accurate  test  of  whether  an 
advertisement  is  campaign-related.  Id.  at 
52117-18  (statement  of  Sen.  Jeffords); 
52135-37  (statement  of  Sen.  Snowe). 

The  final  rules  add  a  new  definition 
of  "electioneering  communication," 
located  at  11  CFR  100.29.  The  new 
definition  is  added  to  current  11  CFR 
part  100  because  it  has  general 
applicability  to  Title  11  of  the  Code  of 
Federal  Regulations.  The  final  rules  also 
amend  11  CFR  114.2  and  114.10  and 
create  new  §  114.14  to  address  the 
prohibition  on  corporations  and  labor 
organizations  directly  or  indirectly 
disbursing  funds  for  electioneering 
communications.  In  conjunction  with 
these  final  rules,  the  Commission  is  also 
issuing  Interim  Final  Rules  regarding  a 
Federal  Communications  Commission 
database  that  can  be  used  to  determine 
whether  a  communication  is  an 
electioneering  communication. 

Please  note  that  the  reporting 
requirements  for  electioneering 
communications  are  not  part  of  the  final 
rules.  The  Commission  intends  to 
incorporate  the  revised  proposed  rules 
into  a  Consolidated  Reporting  NPRM  as 
discussed  below  in  connection  with  1 1 
CFR  part  104.  However,  it  is  important 
to  note  that  the  Commission  agrees  with 
a  commenter  who  observed  that  BCRA 
imposes  reporting  obligations  and  fund 
source  limitations  and  prohibitions  on 
the  person  making  the  electioneering 
commimication,  not  on  the  broadcaster 
or  satellite  or  cable  system  operator  who 
publicly  distributes  it. 

I.  Definition  of  "Electioneering 
Communication" 

A.  11  CFR  100.29(a)    Operative 
Definition  of  "Electioneering 
Communication 

The  definition  of  "electioneering 
communication"  at  11  CFR  100.29(a) 
largely  tracks  the  definition  in  BCRA  at 
2  U.S.C.  434(f)(3).  Paragraph  (a)  defines 
"electioneering  communication"  as  any 
broadcast,  cable,  or  satellite 
communication  that:  (1)  Refers  to  a 
clearly  identified  Federal  candidate;  (2) 
is  publicly  distributed  within  certain 
time  periods  before  an  election;  and  (3) 
is  targeted  to  the  relevant  electorate,  that 
is,  the  relevant  Congressional  district  or 
State  that  candidates  for  the  U.S.  House 


of  Representatives  or  the  U.S.  Senate 
seek  to  represent. 

Paragraph  (a)(2)  refers  to  the  "public 
distribution"  of  a  communication,  while 
BCRA  refers  to  the  "making"  of  a 
communication.  Making  a 
communication  could  be  interpreted  to 
mean  any  of  a  number  of  actions  in  the 
process  of  issuing  a  communication, 
from  the  formulation  of  a  concept  for 
the  communication  through  the  public 
distribution  of  a  communication.  The 
regulation  uses  a  different  term  than  the 
statute  to  clarify  that  the  operative  event 
is  the  dissemination  of  the 
communication,  rather  than  the 
disbursement  of  funds  related  to 
creating  a  communication.  All  of  the 
commenters  who  addressed  this 
provision,  including  the  principal 
Congressional  sponsors  of  BCRA,  agreed 
with  this  clarification. 

B.  Alternative  Definition  of 
"Electioneering  Communication" 

BCRA  at  2  U.S.C.  434(f)(3)(A)(ii) 
provides  an  alternative  definition  of 
"electioneering  communication"  that 
would  take  effect  in  th^  event  the 
definition  in  2  U.S.C.  434(f)(3)(A)(i)  is 
held  to  be  constitutionally  insufficient 
"by  final  judicial  decision.'"  The 
alternative  definition  of  "electioneering 
communication"  is  "any  broadcast, 
cable,  or  satellite  communication  which 
promotes  or  supports  a  candidate  for 
that  office,  or  attacks  or  opposes  a 
candidate  for  that  office  (regardless  of 
whether  the  communication  expressly 
advocates  a  vote  for  or  against  a 
candidate)  and  which  also  is  suggestive 
of  no  plausible  meaning  other  than  an 
exhortation  to  vote  for  or  against  a 
specific  candidate."  2  U.S.C. 
434(f)(3)(A)(ii).  The  Commission  did  not 
propose  regulations  to  implement  this 
alternative  statutory  definition  in  the 
NPRM.  67  FR  51,132.  The  Commission, 
however,  did  seek  comment  as  to 
whether  it  should  promulgate  an 
alternative  definition  as  part  of  these 
final  rules.  Specifically,  the  Commission 
inquired  whether  such  a  regulation 
should  simply  reiterate  the  wording  of 
the  statute,  or  whether  it  should  provide 
additional  guidance  as  to  what  types  of 
communications  promote,  support, 
attack,  or  oppose  a  candidate  and 
suggest  no  plausible  meaning  other  than 
an  exhortation  to  vote  for  or  against  a 
candidate. 

Most  of  the  commenters  who 
addressed  BCRA's  alternative  definition 
of  "electioneering  communication" 
agreed  with  the  Commission's  proposed 
approach  to  promulgate  regulations  to 
implement  this  alternative  definition 
only  when  and  if  it  becomes  necessary 
to  do  so.  In  the  absence  of  a  judicial 


decision  invalidating  the  existing 
definition,  regulations  related  to  the 
alternative  definition  would  be 
potentially  confusing  and  premature  or 
even  entirely  unnecessary,  according  to 
these  commenters.  Additionally,  some 
argued  that  any  court  decision  regarding 
2  U.S.C.  434(f)"(3)(A)  may  provide 
guidance  for  the  appropriate  standard 
that  the  Commission  should  use  in 
promulgating  regulations  under  the 
alternative  definition.  Two  commenters 
advocated  promulgating  regulations 
now  so  that  the  pending  litigation  could 
be  informed  by  the  manner  in  which  the 
Commission  would  enforce  the 
alternative  definition.  They  also  argued 
that  the  period  between  a  final  decision 
in  that  litigation  and  the  2004  elections 
is  likely  to  be  too  short  to  permit  the 
Commission  to  complete  a  rulemaking 
in  time  to  provide  guidance,  if  the 
operative  definition  is  invalidated.  They 
further  argued  that  the  alternative 
definition's  application  to  the  entire 
election  cycle,  and  not  just  the  30-  or 
60-day  periods  to  which  the  current 
definition  is  limited,  exacerbates  the 
timing  issue. 

Because  promulgating  regulations  that 
implement  the  alternative  definition  is 
premature  and  may  cause  confusion,  the 
Commission  does  not  intend  to  do  so 
unless  and  until  a  final  judicial  decision 
makes  it  necessary  to  do  so  by  holding 
that  2  U.S.C.  434(f)(3)(AKi)  is 
constitutionally  insufficient.  The 
Commission  notes  that  if  such  a 
decision  issues,  the  statutory  alternative 
definition  would  become  effective,  and 
the  decision  may  supplement  the 
statute's  language  to  provide  guidance 
until  the  Commission  issues 
implementing  regulations. 

C.  Terms  Used  in  "Electioneering 
Communication"  Definition 

Paragraph  (b)  of  11  CFR  100.29 
defines  some  of  the  terms  used  in 
paragraph  (a)'s  definition  of 
"electioneering  communication."  It  has 
been  reorganized  from  the  NPRM  so  that 
the  terms  are  defined  in  the  order  in 
which  they  appear  in  paragraph  (a). 

1.  11  CFR  100.29(b)(1)     Definition  of 
"Broadcast,  Cable,  or  Satellite 
Communication'" 

BCRA's  legislative  history  establishes 
that  electioneering  communications  are 
limited  to  television  and  radio 
communications,  and  not  other  media. 
The  electioneering  communication 
provisions  originated  as  an  amendment 
to  the  predecessor  of  BCRA  introduced 
by  Senators  Snowe  and  Jeffords  in  1998. 
That  amendment,  and  all  of  the 
subsequent  versions  of  that  amendment 
prior  to  the  107th  Congress,  defined  an 
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electioneering  rommunicatinn  tn 
include    anv  broadcast  from  a  television 
or  radio  broadcast  station."  See  144 
Cong.  Rec.  S938  (dailv  ed  Feb  24. 
1998);  see  also  S.26  (106th  Congress). 
145  Cong.  Rec.  ,S425  (dailv  ed   |an.  19. 
1999).  Likewise,  the  floor  debates  on  the 
electioneering  communications 
provision  during  the  107th  Congress 
frequentlv  referred  to  television  and 
radio  ads.  See.  e.g..  148  Cong.  Rec. 
S2117  (dailv  ed.  Mar.  20.  2002)  (remarks 
of  Sen.  leffords).  During  a  final 
explanation  of  these  provisions.  .Senatcjr 
Snowe  again  stated  that  they  would 
applv  to  "so-called  issue  ads  run  on 
television  and  radio  (jnlv  "  148  Cong. 
Rec.  S2135  (daily  ed.  Mar  20.  2002). 
During  an  early  debate  on  the 
amendment.  Senator  Snowe  was  asked 
whether  the  definition  of  electioneering 
communication  would  "applv  to  the 
Internet."  She  replied.  "No.  Television 
and  radio."  See  144  Cong.  Rec  S97;j 
and  S974  (dailv  ed  Feb.  25.  1998) 
Consistent  with  Congressional  intent, 
new  11  CFR  100.29(b)(1)  states  that  a 
broadcast,  cable,  or  satellite 
communication  is  a  communication  that 
is  publiclv  distributed  bv  a  television 
station,  radio  station,  cable  television 
system,  or  satellite  system.  This 
definiticm  limits  the  scope  of 
electioneering  communications  to 
television  and  radio.  (The  exclusion  of 
the  Internet  and  other  forms  of 
communication  is  further  discussed 
below  in  connection  with  1 1  CFR 
100  29((:)(1)  ) 

Proposed  11  CFR  100.29(b)(2)  would 
have  exempted  Low  Power  FM  Radio, 
Low  Power  Television,  and  ( iti/.ens 
band  radio  from  inclusion  in  hroadi:ast. 
cable,  or  satellite  communication 
NPRM.  67  FR  51.133  The  (  ommenters 
were  divided  on  whether  these 
communications  media  should  bt' 
included  or  exclude<l  While  nianv 
would  probablv  agree  with  the 
commenter  who  stated  that  BCR,\  was 
primanlv  aimeil  at    traditioiiiil     radio 
and  television,  most  who  •<pf(  ifi(  allv 
mentioned  Low  Power  FM  Radio.  Low 
Power  Television,  and  citizens  band 
radio  believed  that  BCRA  provided  no 
authority  to  exclude  these  forms  ot  radio 
and  television.  Among  those  opposed  to 
the  exemption  were  the  six  principal 
Congressumal  spons(jrs  of  BCR.^. 
Considering  BCRA's  unqualified 
language,  particularlv  in  light  of  the 
comments,  the  Commission  has  decided 
not  to  exclude  these  forms  of  radio  and 
television  from  the  definition  of 
"electioneering  communications"  in  the 
final  rule.  In  doing  so,  the  Commission 
notes  that  anv  communication  over 
these  media  would  have  to  be  re<;eived 


by  50.000  persons  or  more  in  the 
relevant  Congressional  district  or  State 
before  the  communication  could  be 
considered  an  electioneering 
communication.  Additionally,  the  costs 
of  the  communication  would  have  to 
exceed  SIO.OOO  before  disclosure 
requirements  applied.  Finally,  to  the 
extent  a  fee  for  the  public  distribution 
of  a  communication  is  not  charged,  the 
communication  is  excluded  from  the 
definition  of  "electioneering 
comrnunicalion"  pursuant  to  11  CFR 
10().29(b)(3)(i). 

2  1 1  CFR  100.29(h)(2)     Definition  of 
■Refers  to  a  Clearly  Identified 
Ctindidate" 

Section  100.29(b)(2)  defines  the 
phrase  "refers  to  a  clearly  identified 
candidate."  This  phrase  is  already 
defined  in  the  Commission's  rules  at  11 
CFR  100  17,  which  states  that  "dearly 
identified"  means  the  candidates  name, 
nickname,  photograph,  or  drawing 
appears,  or  the  identity  of  the  candidate 
is  otherwise  apparent  through  an 
unambiguous  reference  such  as  "the 
President."  "vour  Congressman."  or 
"the  incumbent."  or  through  an 
unambiguous  reference  to  his  or  her 
status  as  a  candidate  such  as  "the 
Democratic  presidential  nominee"  or 
"the  Republican  candidate  for  Senate  in 
the  State  of  Georgia."  The  final  rule 
tracks  the  language  of  the  current  rule 
in  11  CFR  100  17  This  approach 
appears  to  be  consistent  with  legislative 
intent   .S>e  148  Cong.  Rec.  S2144  (daily 
ed  Mar.  20.  2002)  (statement  of  Sen. 
Feingold  indicating  that  a 
(ommunication  "refers  to  a  clearly 
identifieil  candidate"  if  it  "mentions, 
identifies,  cites,  or  directs  the  public  to 
thf  candidate  s  name,  photograph, 
drawing  or  otherwise  makes  an 
'unambiguous  rr-ference'  to  the 
candidate's  identity  ").  Please  note  that 
thf  definition  would  not  be  based  on  the 
mteiit  or  purpose  of  the  person  making 
the  (ommunication.  Of  the  six 
( Dmmenters  who  addressed  this  issue, 
five  supported  the  f  Commissions 
proposal,  while  the  sixth  found  it  vague 
and  too  broad  (Jiven  the  well- 
established  bodv  of  law  construing  this 
term,  the  (iommission  does  not  agree 
with  this  latter  comment 

3  11  CFR  100  29(b)(3)     Definition  of 
"Publicly  Distributed  " 

a   11  CFR  100.29(b)(3)(i)     General 
definition 

Section  100.29(b)(3)(i)  defines 
■publiclv  distributed"  as  "aired, 
broadcast,  cablecast  or  otherwise 
disseminated  for  a  fee  through  the 
facilities  of  a  television  station,  radio 


station,  cable  television  system,  or 
satellite  system."  Because  BCRA  applies 
expressly  to  "any  broadcast,  cable,  or 
satellite  communication,"  the 
Commission  intends  this  definition  to 
include  any  technological  methods  of 
disseminating  a  communication  through 
the  facilities  listed  above.  One 
commenter  cautioned  that  some 
telephone  calls  and  e-mail  messages  can 
be  transmitted,  in  part,  through  the 
facilities  of  a  television  station,  radio 
station,  cable  television  system,  or 
satellite  system  and  might  therefore 
meet  the  definition  of  "publicly 
distributed"  as  proposed  in  the  NPRM. 
67  FR  51.145.  However,  a 
communication  must  be  available  to 
50.000  or  more  persons  in  a  particular 
Congressional  district  or  State  in  order 
to  be  an  electioneering  communication, 
and  it  is  highly  unlikely  the 
communications  the  commenter 
addressed  would  be  so  widely 
disseminated. 

b.  11  CFR  100.29(b)(3)(i)     "For  a  fee" 

The  Commission  specifically  asked  in 
the  NPRM  if  the  definition  of 
"electioneering  communication"  should 
be  limited  to  paid  advertisements.  See 
67  FR  51,136.  Much  of  the  legislative 
history  and  virtually  all  of  the  studies 
cited  in  legislative  history  and 
presented  to  the  Commission  in  the 
course  of  this  rulemaking  focused  on 
paid  advertisements  in  considering 
what  should  be  included  within 
electioneering  communications.  See, 
e.g..  148  Cong.  Rec.  S2112,  S21 14-16, 
S2117,  S2124,  S2135,  S2140-^l,  S2154, 
and  S2155  (daily  ed.  Mar.  20,  2002) 
(remarks  of  Sens.  Schumer.  Levin, 
Cantwell,  leffords,  McConnell,  Snowe. 
McCain,  Feinstein,  and  Dodd, 
respectivelv).  Campaign  Finance 
Institute  Task  Force  on  Disclosure.  Issue 
AH  Disclnsure:  Recommendations  for  a 
,\'eu  Apfjaxich  (2001);  Annenberg 
Public  Policv  Center.  Issue  Advertising 
in  the  1999^2000  Election  Cycle  (2001); 
Craig  B.  Holman  and  Luke  P. 
McLoughlin.  Brennan  Center  for  Justice. 
Buying  Time  21)00:  Television 
Advertising  in  the  2000  Federal 
Elections  (2001).  Executive  Summary 
reprinted  in  148  Cong.  Rec.  S2118  (daily 
ed.  Mar.  20.  2002);  and  Jonathan  S. 
Krasno  and  Daniel  E  Seltz,  Brennan 
(Center  for  Justice.  Buying  Time: 
Television  Advertising  in  the  199H 
Congressional  Elections  (2000). 

Many  commenters  who  addressed  this 
specific  issue  agreed  that  the  legislative 
history  abundantly  documents  that  paid 
advertisements  were  the  focus  of  the 
electioneering  communication 
provisions.  One  commenter  suggested 
that  the  electioneering  communication 
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regulations  should  cover  program- 
length,  paid  advertisements,  known  as 
"infomercials,"  as  well  as  the  shorter 
paid  advertisements,  known  as 
commercials.  Several  other  commenters 
discussed  entertainment  programming, 
educational  programming,  or 
documentaries  and  argued  that  BCRA 
was  not  intended  to  reach  these 
conmiunications. 

One  commenter  argued,  however,  that 
limiting  electioneering  communications 
to  paid  programming  would  permit 
corporations  that  operate  broadcast, 
cable,  or  satellite  systems  to  distribute 
conmiunications  that  would  be 
electioneering  communications  but  for 
this  limitation,  and  that  such  a  result  is 
plainly  inconsistent  with  BCRA.  This 
commenter  also  cited  the  $10,000 
threshold  for  reporting  electioneering 
communications,  which  provides  partial 
relief  to  those  who  distribute 
advertisements  or  programming  without 
paying  for  distribution  costs. 

Based  on  the  legislative  history  of 
BCRA,  the  Commission  has  determined 
that  electioneering  communications 
should  be  limited  to  paid  programming. 
The  Commission  has  added  an 
additional  element  to  the  definition  of 
"publicly  distributed"  in  the  final  rules 
that  was  not  in  the  definition  proposed 
in  the  NPRM.  The  final  rule  at  11  CFR 
100.29(b)(3){i)  includes  the  qualifier 
"for  a  fee"  to  reflect  the  Commission's 
determination  that  electioneering 
communications  should  be  limited  to 
pcud  programming.  By  including  this 
qualifier,  the  Commission  limits  the 
definition  of  "electioneering 
communications"  to  those 
communications  for  which  the  operator 
of  a  broadcast  station,  cable  system,  or 
satellite  system  seeks  or  receives 
payment  for  the  public  distribution  of 
the  communication.^  The  Commission 
believes  the  addition  of  "for  a  fee"  to 
the  definition  of  "publicly  distributed" 
implements  the  well-documented 
Congressional  intent  regarding  which 
communications  are  included  within 
the  definition  of  "electioneering 
communications."  As  suggested  by  the 
question  in  the  NPRM,  the  Commission 
believes  this  is  best  accomplished  by 
incorporating  the  criterion  in  the 
definition,  rather  than  creating  an 
exemption  fi-om  the  definition. 

A  communication's  production  costs 
will  not  be  considered  fees  for  this 
purpose;  the  fees  included  in  the 
definition  arie  limited  to  charges  for 
distribution.  Therefore,  imder  this 


■•Thus,  the  maker  of  an  electioneering 
communication  cannot  avoid  the  definition  of 
"electioneering  communications"  by  failing  to  pay 
the  distributor's  fee. 


criterion  both  program-length  paid 
shows,  including  infomercials.  and 
commercials  are  subject  to  the 
electioneering  communication 
requirements. 

The  Commission  has  carefully 
considered  the  concern  that  corporate- 
owned  broadcast,  cable,  or  satellite 
systems  could  evade  the  prohibition  on 
corporate  contributions  by  providing 
free  airtime  for  communications.  The 
Commission  notes  that  a  broadcaster,  or 
a  cable  or  satellite  system  operator's 
judgment  to  provide  free  distribution 
services  shares  some  characteristics  of 
the  broadcaster  or  system  operator's 
editorial  judgments  involved  in  the  use 
of  the  news  story  exemption,  which  is 
recognized  in  FECA.  BCRA,  and 
Commission  regulations.  2  U.S.C. 
431{9)(B);  2  U.S.C.  434(f)(3){B)(i);  and  11 
CFR  100.132.  Thus,  a  broadcaster's 
decision  to  provide  free  airtime  for 
communications  will  not  create  liability 
for  the  person  that  produced  the 
communication. 

c.  11  CFR  100.29(b)(3Kii)     Additional 
Definition  for  Presidential  Primaries  and 
Conventions 

BCRA  defines  electioneering 
communication  to  include 
communications  that  'in  the  case  of  a 
communication  which  refers  to  a 
candidate  for  an  office  other  than 
President  or  Vice  President,  is  targeted 
to  the  relevant  electorate."  2  U.S.C. 
434(f)(3)(A)(i)(III).  BCRA  then  defines 
"targeting  to  the  relevant  electorate," 
referring  to  Congressional  candidates 
only.  2  U.S.C.  434(fl(3)(C).  Thus,  as 
discussed  in  the  NPRM,  a  plausible 
reading  of  BCRA  is  that  a 
communication  that  refers  to  a 
presidential  or  vice-presidential 
candidate  does  not  need  to  be  targeted 
to  the  relevant  electorate  to  qualify  as  an 
electioneering  communication.  67  FR 
51,134.  Under  this  interpretation,  a 
communication  that  refers  to  a  clearly 
identified  presidential  or  vice- 
presidential  candidate  and  that  meets 
the  timing  and  medium  requirements 
for  electioneering  communications 
would  be  considered  an  electioneering  " 
communication,  without  considering 
the  number  or  geographic  locations  of 
persons  receiving  the  communication. 
For  example,  a  television  ad  that  clearly 
identifies  a  presidential  primary 
candidate  that  is  run  anywhere  in  the 
United  States  could  be  considered  an 
electioneering  communication  if  the  ad 
aired  within  30  days  of  a  primary 
election  taking  place  anywhere  in  the 
United  States,  even  if  in  the  States  in 
which  the  ad  actually  aired,  the  primary 
election  were  months  away  or  had 
already  taken  place. 


The  Commission  expressed  concerns 
regarding  this  interpretation  in  the 
NPRM.  Such  a  sweeping  impact  on 
communications  would  be  insufficiently 
linked  to  pending  primary  elections, 
may  not  have  been  contemplated  by 
Congress,  and  could  raise  constitutional 
concerns.'"'  So  interpreted,  the 
restrictions  on  electioneering 
communications  would  take  effect  even 
if  an  ad  were  aired  only  in  a  State  that 
has  already  held  its  primary,  and  thus 
would  restrict  ads  more  than  60  days 
before  a  general  election,  arguably  in 
contravention  of  BCRA. 

The  Commission  invited  comment  on 
three  different  interpretations  of  BCRA's 
requirements  for  an  electioneering 
communication  that  refers  to 
presidential  or  vice-presidential  primary 
candidates.  The  Commission  first 
proposed  two  alternative  regulatory 
provisions  addressing  this  issue  when  it 
defines  how  a  BCRA  provision  would 
applv  with  respect  to  presidential 
candidates.  67  FR  51.134.  One 
alternative  was  linked  to  BCRA's 
definition  of  "electioneering 
communications"  as  communications 
"made  within  *   *   *  30  days  before  a 
primary  *   *   *  election."  2  U.S.C. 
434(f)(3){A)(i)ai)(bb).  In  contrast  to  2 
U.S.C.  434(fK3)(A)(i)(III).  which  is 
expressly  limited  to  candidates  other 
than  President  or  Vice  President,  section 
434{f){3)(A)(i)(I)  refers  to  •candidatels] 
for  Federal  office"  without  qualification. 
Thus,  candidates  for  President  are 
included  among  those  contemplated  in 
section  434(f)(3)(A)(i)(I)  and  (11). 
Consequently,  the  express  language  of 
the  statute  permits  the  Commission  to 
define  when  a  communication  that 
refers  td  a  clearly  identified  candidate 
for  President  is  made  within  30  days 
before  a  primary  "r  national  nominating 
convention. 

*  The  Commission  proposed  that  a 
communication  that  refers  to  a  clearly 
identified  candidate  for  President  would 
be  "publicly  distributed  within  30  davs 
before  a  primary  election,  preference 
election,  or  convention  or  caucus  of  a 
political  party,"  only  where  and  when 
the  communication  can  be  received  by 
50,000  or  more  persons  within  the  State 
holding  such  election,  convention  or 
caucus.  (This  portion  of  the 
"electioneering  communication  " 
definition  was  included  as  Alternative 
1-B  in  proposed  11  CFR  100.29(b)(4).) 


'■  Considering  Iht-  2000  i  ali'iuiar.  >ui  h  an 
interpretation  would  have  ri-sullcd  in  nationwide 
application  of  the  elpctionwring  (ommunu  ation 
rules  to  communi(.ations  mcntionuig  a  presidential 
or  vice-presidential  candidate  for  more  than  270 
davs  between  late-Decemtjer  of  1999  to  the  election 
in  November  2000. 
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As  an  alternative  means  of  addressing 
the  concerns  about  the  potential  sweep 
of  the  electioneering  communuation 
provisions  to  presidential  primarv 
candidates,  the  Commission  proposed 
that  a  communication  would  be 
considered  an  electioneering 
communication  onlv  if  it  can  be 
received  bv  50.U00  or  more  persons  in 
either  a  State  in  which  a  presidential 
primary  will  occur  within  .10  days,  or 
nationwide  if  within  .10  davs  of  the 
national  nominating  conventiDn  of  that 
candidates  party  (This  provision 
appeared  in  the  proposed  rules  as 
Alternative  1-A  in  11  f.FR 
100.29(a|(l)(iv).) 

Separately,  the  Commission  sought 
comments  on  whether  BCRA's 
electioneering  communications 
restrictions  as  applied  to 
communications  depicting  presidential 
and  vice-presidential  candidates  (ouki 
not  he  triggered  by  a  primarv  electnjn. 
but  would  be  limited  to  the  .Ul  days 
before  a  party  s  national  numui.itiiig 
convention  and  the  bU  days  betore  the 
general  election  67  FR  51.135.  This 
interpretation  was  based  on  the 
phrasing  of  BCR.\'s  limitatu)n  of 
electioneering  communications  to  those 
made    within  30  days  before  a  primarv 
or  preference  election,  or  a  convention 
or  caucus  of  a  political  partv  that  has 
authority  to  numiinitf  n  l  jiulidtitf,  for 
the  office  sought  bv  the  candidate."  2 
U.S.C.  434(n(J)lAHi)(II)(bbl  (.nnphasis 
added).  This  interpretatum  vieweti  the 
restrictive  adjective  clause    that  has 
authoritv  to  nominate  a  candidate"  as 
modifying  all  the  preceding  objects; 
Both  "a  con\t'ntion  or  caucus  of  .i 
political  party"  and    a  primary  or 
preference  election."  Because  the 
presidential  candidates  of  the  two  major 
parties  can  f)nlv  hf  nominated  at  their 
party's  national  nominating  i  oii\entic)n. 
no  State  primary  or  preference  election 
would  satisfy  this  aspect  of  the 
definition  Thus,  the  onlv 
c:ommuni(  ations  that  refer  to  major 
partv  presidential  candidates  that  could 
be  c:r)nsidered  electionet^ing 
communications  are  those  within  .10 
days  of  the  convention  or  60  days  of  the 
general  election. 

Many  commenters  addressed  this 
issue.  Three  commenters  believe  that 
any  effort  bv  the  (Commission  to  make 
the  50.000  person  standard  applicable  to 
communications  that  refer  to 
presidential  candidates  is  inconsistent 
with  the  plain  language  of  thf  statute 
Twelve  commenters  rejected  this  view, 
supporting  either  Alternative  1-A  or  1- 
B.  Many  of  the  comments  discussed  the 
effect  of  the  alternatives  on  national 
nominating  conventions.  Most  ot  those 
who  favored  Alternative  1-A.  the 


addition  U)  the  general  definition  of 
"electioneering  communications." 
stated  that  they  did  so  because  they 
approved  of  its  express  application  to 
communications  30  days  before  the 
national  nominating  convention.  They 
argued  that  the  national  nominating 
conventions  are  elections  with  a 
national  effect,  so  the  relevant  base  of 
viewers  or  listeners  for  a 
communication  shortly  before  a 
convention  is  naticjnwide.  like  the 
general  election  One  of  those  who 
favored  Alternative  1-B.  the 
specification  of  how  "made  within  30 
davs  before  a  primarv  election"  would 
apply  to  presidential  primaries, 
suggested  that  the  (Commission  expand 
the  alternative  to  cover  ads  30  days 
prior  to  the  conventions.  Another 
commenter  who  favored  Alternative  1- 
A  also  stated  that  .Mternative  1-B  would 
be  sufficient  if  expanded  to  address 
explicitly  national  nominating 
( (Muentions  Only  one  commenter  was 
opposed  to  iiK  hiding  national 
nominating  conventions.  That 
commenter  argued  that  because  only 
delegates  fan  vole  at  national 
nominating  conventions,  it  is 
inappropriate  to  rinjuire  that  the 
I  oinmunic  ation  reach  more  than  50.000 
persons  ii.itionallv 

Commenters  who  rejected  the 
interpretation  that  electioneering 
communications  cannot  be  related  to 
presiilential  primaries  because  none 
have    thf  authorit\  to  nominate  a 
candidate"  described  the  narrow 
interpretation  as  plainly  inconsistent 
uith  HCRA.''  In  doing  so.  the  commtmts 
ar'4u<'d  that  ihf  clause  "that  has 
authority  to  nominate  a  candidate," 
modifies  "a  convention  or  caucus  of  a 
politic  al  party"  only,  so  that  "a  primary 
or  preferi'iice  eU'(  tion  *    *    *  for  the 
office  sought  by  the  candidate"  is  not 
modified  by  the  "authority"  clause.  The 
enclosure  r)f  the  "authority"  clause  in  a 
pair  of  commas  supports  this  reading  of 
the  provisiim,  according  to  these 
commenters.  The  principal 
(Congressional  sponsors  of  BCRA  were 
among  those  who  endorsed  this 
iiittTprt'tation 

The  Commission  dec. lines  to  interpret 
B(.KA  to  exempt  presidential  primaries 
from  the  electioneering  communication 
provisions  The  (Commission  also  rejects 
the  interpretation  of  BCR/\  that  would 
lead  to  .1  nationwide  application  of  the 
elet.lioiieering  ( innmunication 
provisions  with  rc^spect  to  presidential 
primaries  Instead,  the  Commission  has 
determined  that  in  defining  "publicly 


'•Ttip  Incip  cnmnif!nli'r  who  sup(»irti'il  the 
inlt-rpri'lalion  pr«ft'rrei1  il  because  of  thf  mori! 
Linn  ted  result 


distributed,"  the  regulation  will  further 
specify  how  a  communication  is 
publicly  distributed  within  30  days  of  a 
presidential  primary  or  preference 
election  or  a  national  nominating 
convention.  Given  the  number  of  states 
that  hold  presidential  primaries  over  the 
course  of  several  months  using  a  variety 
of  methods  to  select  delegates  to  the 
national  nominating  conventions,  the 
Commission  is  issuing  clarifying 
regulations.  Similarly,  the  multiple  days 
over  which  national  nominating 
conventions  generally  are  conducted 
also  call  for  specificity  as  to  precisely 
when  the  30-day  period  begins  and 
ends.  New  §  106.29(b)(3)(ii)  incorporates 
the  language  from  Alternative  1-A  in 
the  NPRM  and  uses  the  device  of 
Alternative  1-B.  which  was  defining 
"publicly  distributed"  in  these 
circumstances.  Thus,  under  11  CFR 
100.29(b)(3)(ii)(A),  in  order  to  qualify  as 
an  electioneering  communication,  a 
broadcast,  cable,  or  satellite 
communication  that  refers  to  a  clearly 
identified  candidate  for  his  or  her 
party's  nomination  for  President  or  Vice 
President  must  be  publicly  distributed 
within  30  days  before  a  primary  election 
in  such  a  way  that  the  communication 
can  be  received  by  50.000  or  more 
persons  within  the  State  holding  the 
primar\'  election. 

(3ne  commenter  inquired  whether  the 
30-dav  period  prior  to  a  national 
nominating  convention  begins  30  days 
prior  to  the  first  or  last  day  of  the 
convention.  A  plain  language  reading  of 
B(CRA  leads  to  the  conclusion  that  the 
period  to  which  the  electioneering 
communication  provisiims  apply  begins 
30  days  prior  to  the  first  day  of  a 
convention  or  caucus  and  continues  to 
the  end  of  the  convention  or  caucus.  For 
each  day  within  this  period,  at  least  one 
day  of  the  cunvention  or  caucus  will  be 
in  the  subsequent  30  days.  The 
(Commission  specifies  in  the  final  rule  at 
*?  100.29(b)(3)(ii)(B)  that  the  period 
begins  running  30  days  before  the  first 
day  of  the  national  nominating 
convention. 

The  Commission  notes  that  a  caucus 
or  convention  that  selects  or  apportions 
del(!gates  to  a  national  nominating 
(onvi^ntion  or  expresses  a  preference  for 
the  nominaticm  of  presidential 
candidates  would  be  considered  a 
primarv  election  pursuant  to  11  ("FR 
100.2(c)(2),  100.2(c)(3).  and  9032.7.  In 
some  States,  caucuses  or  conventions 
that  occur  prior  to  the  statewide  caucus, 
convention,  or  primar\'  determine  the 
distribution  of  the  statewide  delegation 
to  the  national  nominating  convention 
among  candidates  for  President  or  Vice 
President.  In  such  cases,  the 
Commission  would  likely  consider  the 
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caucus  or  convention  that  selects  or 
apportions  delegates  to  a  national 
nominating  convention  to  be  the 
triggering  event  for  purposes  of  the  30- 
day  period  in  11  CFR  100.29(a)(2).  In 
light  of  the  variations  in  party 
procedures  among  the  States,  and  in 
order  to  avoid  confusion  over  which 
event  in  a  political  party's  nominating 
process  in  a  particular  State  will  trigger 
the  30-day  electioneering 
commimication  period  for  candidates 
for  President  or  Vice  President  who  seek 
that  political  party's  nomination,  the 
Commission  will  publish  on  its  Web  site 
a  list  of  the  one  event  for  each  political 
party  in  each  State  that  triggers  the  30- 
day  period  for  candidates  for  President 
or  Vice  President  who  seek  that  political 
party's  nomination. 

The  Commission  has  also  determined 
that  a  similar  clarification  for  the  60 
days  preceding  the  general  election  is 
urmecessary  because  the  date  of  the 
general  election  does  not  vary  across  the 
States.  Without  the  ambiguity  caused  by 
the  multiple  dates  and  jurisdictions  of 
the  primary  elections,  BCRA's  plain 
language  clearly  establishes  the  time 
period  for  electioneering 
communications  related  to  the 
presidential  general  election.  2  U.S.C. 
434(f)(3)(A)(i)(n)(aa). 

4.  11  CFR  100.29(b)(4)    Clarifying 
Primary  and  General  Elections 

The  Commission's  current  rules  at  11 
CFR  100.2  contain  definitions  of 
"general  election,"  "primary  election," 
"nmoff  election,"  "caucus  or 
convention,"  and  "special  election"  that 
will  be  applicable  to  11  CFR  100.29. 
Under  11  CFR  100.2(f).  a  "special 
election"  can  be  a  primary,  general,  or 
nmoff  election.  BCRA,  however,  groups 
"special  election"  with  general  and 
runoff  elections  for  purposes  of  an 
electioneering  commvmication.  In  the 
NPRM,  proposed  §  100.29(a)(2)  would 
have  clarified  that,  for  purposes  of 
section  100.29.  "special  elections"  and 
"runoff  elections"  would  be  treated 
consistently  with  11  CFR  100.2(f);  that 
is,  they  could  be  considered  primary 
elections,  if  held  to  nominate  a 
candidate;  and  general  elections,  if  held 
to  elect  a  candidate.  67  FR  51,132. 

Several  conmienters  supported 
proposed  §  100.29(a)(2).  The  principal 
Congressional  sponsors  of  BCRA  were 
among  the  supporters,  and  they  also 
noted  that  Title  II  of  BCRA  will  not 
apply  to  any  runoff  or  special  election 
resulting  fi-om  the  2002  general  election. 
See  2  U.S.C.  431  note  (BCRA, 
§  402(a)(4),  116  Stat,  at  112).  In  order  to 
be  consistent  with  section  100.2(f),  the 
final  rules  incorporate  the  language  of 
proposed  §  100.29(a)(2).  However,  the 


final  rules  place  the  provisions 
pertaining  to  special  or  runoff  elections 
in  11  CFR  100.29(b)(4). 

One  commenter  found  the 
Commission's  definition  of  these  terms, 
both  in  existing  regulations  and  in  the 
proposed  regulations,  to  be  problematic. 
This  commenter  argued  that  the 
definition  of  "election"  should  be 
restricted  to  include  only  elections  in 
which  the  candidate  referred  to  is 
running,  citing  another  party's  primary 
as  an  example  that  should  be  excluded. 
The  Commission  agrees,  and  has  added 
language  to  proposed  §  100.29(a)(2)  to 
clarify  that  a  primary,  preference 
election,  convention  or  caucus  held  by 
a  political  party  (including  those  that 
constitute  a  special  election  or  a  run-off 
election)  triggers  a  30-day  period  that  is 
only  applicable  to  candidates  who  seek 
the  nomination  of  that  political  party. 
Thus,  for  example,  the  date  on  which 
the  Libertarian  Party's  candidate  for 
Senate  is  nominated  would  have  no 
bearing  on  communications  that  refer  to 
a  clearly  identified  candidate  who  seeks 
the  Democratic  Party's  nomination  for 
the  same  Senate  seat,  unless  a  candidate 
were  to  seek  the  nomination  of  both 
parties  for  that  Senate  seat. 

The  same  commenter  also  stated  that 
no  legitimate  purpose  is  served  by 
including  elections  in  which  a 
candidate  is  unopposed,  as  required  by 
current  11  CFR  100.2(a).  The  final  rules 
follow  the  proposed  rules  because 
nothing  in  BCRA  or  its  legislative 
history  reflects  any  Congressional  intent 
to  distinguish  between  elections  in 
which  a  candidate  has  opposition  and 
those  in  which  he  or  she  does  not. 

A  commenter  requested  clarification 
regarding  "preference  election"  as  used 
in  2  U.S.C.  434(f)(3)(A)(i){II)(bb)  and  11 
CFR  100.29(a)(2).  Section  100.2(c)(2) 
defines  a  "preference  election"  to  be  a 
primary  election,  while,  in  contrast. 
BCRA's  electioneering  communication 
provision  refers  separately  to  primary 
and  preference  elections.  However,  the 
Commission  believes  no  substantive 
difference  was  intended,  so  the 
proposed  regulation  at  1 1  CFR 
100.29(a)(2)  follows  the  statute. 

The  same  commenter  also  raised  the 
issue  of  an  independent  candidate's 
ability  to  choose  when  the  primary  is 
considered  to  occur  pursuant  to  11  CFR 
100.2(a)(4).  The  final  rule  text  does  not 
specifically  state  the  Commission's 
intention  in  this  regard,  as  the 
Commission  decided  it  was  not 
necessary  to  address  the  issue  at  this 
time. 

This  commenter  also  expressed 
concern  that  the  dates  of  non-major 
parties  nominating  conventions  may  not 
be  widely  known  among  members  of  the 


public.  BCRA's  reference  to  a 
convention  of  a  political  party  that  has 
authority  to  nominate  a  candidate  for 
the  office  sought  by  the  candidate  is  not 
limited  to  major  party  conventions. 
Consequently,  the  Commission  does  not 
have  the  authority  under  BCRA  to 
exclude  non-major  parties  by  regulation. 
Finally,  the  commenter  questions  the 
application  of  the  timing  requirements 
for  electioneering  communications  in 
States  that  may  have  precinct,  county, 
district,  or  regional  caucuses  or 
conventions  that  select  delegates  to  the 
statewide  caucus  or  convention.  As  the 
commenter  points  out.  the  statewide 
caucus  or  convention  has  the  authority 
to  nominate  a  candidate,  so  the 
statewide  caucus  or  convention  satisfies 
§  100.29(a)(2).  If  none  of  the  earlier 
caucuses  or  conventions  has  the 
authority  to  nominate  a  candidate,  by 
definition,  they  would  not  mark  the  end 
of  a  30-day  period  under  §100.29(a)(2). 
This  same  analysis  also  answers  the 
conunenter's  concern  about  States  that 
have  caucuses  or  conventions  prior  to  a 
primary  election.  For  example. 
Connecticut  and  Utah  have  conventions 
prior  to  primary  elections  scheduled  for 
the  2002  Congressional  races.  BCRA's 
limitation  on  "conventions  and 
caucuses"  to  those  "that  [have]  the 
authority  to  nominate  a  candidate" 
addresses  this  situation  by  excluding 
convention  and  caucuses  that  do  not 
have  that  authoritv.  As  noted  above  in 
connection  with  I'l  CFR  100.29(b)(4).  a 
caucus  or  convention  that  selects  or 
apportions  delegates  to  a  national 
nominating  convention  would  likely 
mark  the  end  of  a  30-day  period  of 
electioneering  communications;  the 
Commission  will  provide  guidance  on 
its  web  site  on  a  State-by-State,  party- 
by-party  basis. 

5.  11  CFR  100.29(b)(5)     Definition  of 
"Targeted  to  the  Relevant  Electorate" 

BCRA  defines  "targeted  to  the 
relevant  electorate"  at  2  U.S.C. 
434(f)(3)(C)  as  a  communication  that  can 
be  receiveci  by  50,000  or  more  persons 
either  in  the  Congressional  district  the 
candidate  seeks  to  represent,  in  the  case 
of  a  candidate  for  Representative. 
Delegate,  or  Resident  Commissioner  to 
the  U.S.  House  of  Representatives;  or  in 
the  State  the  candidate  seeks  to 
represent,  in  the  case  of  a  candidate  for 
the  U.S.  Senate.  The  NPRM  included 
proposed  §  100.29(b)(3)  that  followed 
the  statutory  language,  and  that 
proposal  is  now  made  final  at  1 1  CFR 
100.29(b)(5).  NPRM.  67  FR  51.133.  The 
commenters  who  addressed  this 
provision  agreed  with  tracking  the 
statutory  language  in  the  regulation  and 
focused  their  comments  on  the 
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interpretative  questions  posed  in  the 
\'PRM  " 

The  definition  of  "targeted  to  the 
relevant  electorate"  includes 
communications  that  can  be  received 
beyond  the  relevant  geographical  area. 
A  communication  that  can  be  received 
by  large  numbers  of  persons  outside  the 
relevant  district  or  State  is  nonetheless 
a  targeted  communication,  as  long  as 
50.000  persons  in  the  relevant  area  can 
also  receive  it.  Conversely,  an 
electioneering  communication  would 
not  include  a  communication  that 
reaches  fewer  than  .50,000  persons  in 
the  State  or  district  where  the  clearly 
identified  candidate  is  running,  even  if 
at  the  same  time  it  also  reaches  50.000 
or  more  persons  in  a  State  or  district 
where  the  clearly  identified  candidate  is 
not  running.  The  Commission  noted  this 
interpretation  in  the  NPRM,  and  most  of 
the  commenters  who  addressed  it 
supported  the  interpretation.  One 
commenter  suggested  that  the 
Commission  address  in  the  final  rule 
what  it  deemed  an  adjoining  m.irket 
problem  The  commenter  thought  an  ad 
that  is  broadcast  on  stations  intended 
for  an  audience  in  one  State  might  reach 
more  than  50.000  persons  in  another 
State,  for  e.\ample.  because  media 
markets  may  extend  beyond  State  lines. 
The  commenter  posited  the  example  of 
an  ad  broadcast  on  Massachusetts 
television  stations  that  is  intended  to 
influence  a  Member  of  Congress  from 
Massachusetts  with  respect  to  a  bill  that 
is  supported  bv  the  President.  Sui:h  an 
ad  might  be  broadcast  more  than  Ml 
days  before  the  Massachusetts  primary, 
so  it  would  not  be  an  electioneering 
communication,  even  if  it  clearly 
identified  the  Member  who  is  seeking 
reelection.  However,  because  several 
Massachusetts  television  stations' 
broadcast  signals  reach  a  large  audience 
in  New  Hampshire,  if  the  ad  also  clearly 
identifies  a  President  seeking  reelection. 
it  would  constitute  an  electioneering 
communication  if  it  is  broadcast  within 
30  davs  of  the  New  Hampshirf 
presidential  primary  election   However. 
BCRA  is  clear:  If  a  communication  can 
be  received  in  a  State  or  district  by 
50.000  or  more  persons,  and  if  it  meets 
the  timing,  content,  and  medium 
requirements  related  to  electioneering 


■  Otic  ronunenler  claimed  thai  B(;RAs  targeting 
definition  15  backward.  Thi.s  lommenler  argued  thai 
targeting  should  b«-  limited  to  ads  crafted 
specifically  for  a  particular  district  or  Stale,  Such 
a  focus  would  ensure  that  the  ad's  purpose  was  to 
influence  the  election  in  a  manner  obieclively 
discernible,  and  it  would  distinguish  an 
electioneering  communication  from  an  issue  ad. 
which  presumably  would  seek  a  broader  audience 
However,  even  this  commen<er  re<:ognized  al  the 
Commissions  hearing  that  the  Commission  must 
use  B(;RAs  targeting  definition 


communications,  the  communication  is 
an  electioneering  communication, 
regardless  of  how  manv  potential 
audience  members  or  what  percentage 
of  the  total  potential  audience  reside  in 
another  State  or  district.  Therefore,  the 
final  rule  at  i^  100.29(b)(5)  does  not 
reflect  the  commenters  suggestion. 

D.  The  Federal  (Jnmmunirotions 
(Aimmission  and  Determining  the  Size 
at  11  Potential  Audience 

The  subsidiarv  definitions  proposed 
in  the  NPRM  included  a  provision  at  11 
CFR  100.24(b)(5)  that  addresses  how  to 
obtain  information  about  a 
communication's  pottmtial  audience.  67 
FR  51.134.  The  proposed  provision 
explained  that  the  Federal 
Coininunications  (lommission's  web  site 
would  provifle  information  about  the 
number  of  individuals  in  Congressional 
districts  or  States  that  c-an  receive  a 
communication  publicly  distributed  by 
a  television  station,  radio  station,  cable 
television  system,  or  satellite  system. 
Based  on  this  proposal  and  the 
comments  received  on  the  issues  raised 
bv  it.  the  Commission  is  promulgating 
an  Interim  Final  Rule  in  a  separate 
rulemaking. 

E.  Exemptions  From  Definition  of 
"Elertioneerini;  (Communication"  in 
BCHA 

BCRA  generally  defines 
"electioneering  communications"  at  2 
use  4:i4(f)(3)(A)  and  provides  three 
ex(  e[)tions  to  the  definition  in  section 
4.14(n( :i)(B)(i)  through  (iii).  BCRA  also 
provides  the  Commission  with  authority 
to  promulgate  regulations  that  exempt 
additional  conimunications  from  the 
definition  of  "electioneering 
communications."  2  l.I.S.C. 
4:i4{n(3)(B)(iv)  BCRA  also  imposes  a 
significant  limitation  on  this  authority: 
the  ("ommission  may  exempt  only 
communications  that  do  not  promote. 
sup[)ort.  attack,  or  oppose  a  Federal 
candidate.  Id 

In  the  (ioinmission's  regulations.  11 
CFR  100  29(a)  and  (b)  define 
"electioneering  communications.  "  and 
i}  100.29(c)  provides  for  exceptions  to 
the  definition.  The  exceptions  in  11  CFR 
100.29(c)(1)  through  (4)  are  based  on  the 
express  language  of  BC]RA.  The 
Commission  proposed  a  number  of 
additional  exemptions  in  the  NPRM. 
.\fter  c:arefully  considering  the  extensive 
written  comments  and  testimony,  which 
highlighted  the  difficulties  involved  in 
crafting  permissible  exemptions,  the 
Commission  has  decided  to  promulgate 
two  exemptions:  one  for  State  and  local 
candidates.  11  CFR  100.29(c)(5),  and 
another  for  certain  nonprofit 
organizations  operating  under  26  U.S.C. 


501(c)(3).  The  Commission  has  also 
decided  not  to  promulgate  any  further 
exemptions. 

1.  11  CFR  100.29(c)(1) 
Communications  Other  Than  Broadcast, 
{^able  or  Satellite 

BCRA  expressly  limits  electioneering 
communications  to  broadcast,  cable,  or 
satellite  communications.  As  discussed 
above  in  connection  with  11  CFR 
100.29(b)(1),  the  legislative  history 
establishes  that  BCR.\s  focus  was  on 
radio  and  television  ads.  Based  on  the 
statutory  language  and  the  legislative 
history,  the  final  rule  at  11  CFR 
100.29(c)(1)  provides  examples  of 
communications  that  are  not  included 
in  the  definition  of  electioneering 
communication.  The  list  of  exemptions 
includes  communications  appearing  in 
print  media,  including  a  newspaper  or 
magazine,  handbills,  brochures,  bumper 
stickers,  yard  signs,  posters,  billboards, 
and  other  written  materials,  including 
mailings:  communications  over  the 
Internet,  including  electronic  mail:  and 
telephone  communications. 

Most  of  the  comments  received  on 
proposed  11  CFR  100.29(c)(1)  discussed 
the  exemption  for  the  Internet.  Those 
who  did  comment  on  the  remainder  of 
the  paragraph,  including  the  principal 
Congressional  sponsors  of  BCRA.  agreed 
that  it  conformed  to  BCRA. 

The  Internet  is  included  in  the  list  of 
exceptions  in  the  final  rules  in  section 
100.29(c)(1)  because,  in  most  instances, 
it  is  not  a  broadcast,  cable,  or  satellite 
communication.  BCRA's  legislative 
historv.  which  is  discussed  above  in 
connection  with  11  CFR  100.29(b)(1), 
establishes  (Congress's  intent  to  exclude 
communications  over  the  Internet  from 
the  electioneering  communication 
provisions.  The  Commission  concludes 
that  Congress  did  not  seek  to  regulate 
the  Internet  in  subtitle  A  of  Title  II  of 
BCRA.  The  relatively  few  commenters 
who  opposed  the  Internet  exemption 
did  not  disagree  with  this  conclusion; 
rather,  they  argued  that  as  the  Internet 
develops,  aspects  of  it  might  come  to  be 
used  in  a  manner  like  radio  or 
television.  To  these  commenters,  this 
potential  evolution  of  the  Internet  calls 
for  a  more  precise  approach  and  makes 
the  exemption  as  proposed  too  broad  a 
treatment  of  this  issue.  The  Commission 
has  decided  to  include  the  exemption  in 
the  final  rules,  rather  than  attempt  to 
craft  a  regulation  that  responds  to 
unknown,  future  developments. 

The  NPRM  noted  that  "webcasts"  or 
other  communications  that  are 
distributed  only  over  the  Internet  would 
be  excluded  from  the  definition  of 
electioneering  communications,  but 
television  or  radio  communications  that 
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are  simultaneously  "webcast"  over  the 
Internet  or  archived  for  viewing  or 
listening  over  the  Internet  would  be 
included  in  the  definition  of 
electioneering  communications.  67  FR 
51,133.  Some  comments  on  the 
definition  of  "broadcast,  cable,  or 
satellite  communication"  in  proposed 
§  100.29(b)(1)  and  the  exemption  in 
proposed  §  100.29(c)(1)  suggest  that  a 
clarification  is  in  order.  The  discussion 
in  the  NPRM  was  intended  to  make 
clear  that  if  a  communication  meets  the 
content,  timing,  media,  and  potential 
audience  criteria  for  an  electioneering 
communication,  webcasting  that 
communication,  or  archiving  it  for  later 
viewing  via  the  Internet,  will  not 
remove  the  television  or  radio  aspect  of 
the  communication  from  the  definition 
of  "electioneering  coimnunication." 
Thus,  the  exemption  for 
communications  on  the  Internet  is  not 
so  broad  that  it  could  inoculate  a 
television  and  radio  conamunication 
that  otherwise  satisfies  the 
electioneering  communication  criteria 
from  the  electioneering  communication 
rules,  merely  because  the 
communications  is  also  webcast  or 
archived  for  later  viewing  or  listening 
over  the  Internet.  The  Internet  aspect  of 
the  communication,  including  the 
number  of  potential  recipients,  will  not 
be  considered  in  determining  whether  a 
communication  meets  the  definition  of 
an  "electioneering  communication." 

The  NPRM  also  asked  how  WebTV 
should  be  treated.  67  FR  51,133.  One 
commenter  stated  that  WebTV  is  an 
alternative  means  of  accessing  the 
Internet,  so  it  would  be  subject  to  the 
Internet  exemption  in  §  100.29(c)(1). 
Another  commenter  argued  that  the 
regulation  should  explain  that  the 
Internet  exemption  applies  no  matter 
what  equipment  is  used  to  access  the 
Internet.  The  Commission  agrees  that 
accessing  the  Internet  with  WebTV  or 
any  other  technology  is  included  within 
the  Internet  exemption.  Because  the 
exemption  is  not  limited  to  any 
particular  technology  to  access  the 
Internet,  the  text  of  the  final  rule  follows 
the  proposed  rule. 

Some  argued  that  the  exemption  in 
proposed  11  CFR  100.29(c)(1)  should  be 
expanded  to  include  public  access 
television  and  radio  channels  and 
digital  audio  radio  satellite.  Others 
argued  that  because  those  services  are 
undeniably  television,  radio,  and 
satellite,  any  exemption  for  them  would 
be  contrary  to  the  plain  language  of 
BCRA.  The  Commission  agrees  with  the 
latter  viewpoint,  so  no  specific 
exemption  of  this  nature  is  included  in 
the  final  rules. 


2.  11  CFR  100.29(c)(2)     Exemption  for  a 
News  Story,  Commentary  or  Editorial 

The  exemption  for  a  news  story, 
commentary  or  editorial  in  11  CFR 
100.29(c)(2)  closelv  follows  the  statutorv 
language  from  2  u!s.C.  434(f)(3)(B)(i), 
which  exempts  such  communications 
from  the  definition  of  "electioneering 
communication,"  unless  the  facilities 
distributing  the  communication  are 
owned  or  controlled  by  any  political 
party  or  committee,  or  a  candidate.  The 
final  rule  adds  that  communications 
distributed  by  such  facilities  are  exempt 
from  the  electioneering  communication 
definition  if  the  communications  meet 
the  requirements  of  11  CFR  100.132(a) 
and  (b). 

The  commenters  supported  a  rule  that 
refers  to  the  existing  media  exemption. 
The  commenters  also  supported  the 
regulation's  inclusion  of  broadcast, 
cable,  and  satellite  communications,  in 
place  of  the  statute's  reference  to 
broadcast  communications.  The 
legislative  history  gives  no  reason  to 
narrow  this  particular  aspect  of 
electioneering  communications,  and  the 
commenters,  including  the  principal 
Congressional  sponsors  of  BCRA,  agreed 
with  the  consistent  use  of  the  broader 
phrase. 

Some  of  the  comments  suggested 
additional  exemptions  for 
documentaries,  educational 
programming,  or  entertainment,  which 
apparently  reflects  a  concern  that  this 
exemption  would  be  narrowly 
interpreted.  The  Commission  interprets 
"news  story  commentary,  or  editorial" 
to  include  documentaries  and 
educational  programming  in  this 
context.  Entertainment  programming  is 
not  mentioned  in  BCRA,  so  the  final 
regulation  does  not  include  it  either. 
Please  note,  however,  that  the  limitation 
of  the  definition  of  "electioneering 
communications"  to  those  in  which  a 
fee  is  charged  or  paid  for  a  public 
distribution  will  likely  exempt  from  the 
definition  of  "electioneering 
communications"  nearly  all  of  the 
entertainment  programming  discussed 
by  the  commenters. 

3.  11  CFR  100.29(c)(3)     Exemption  for 
Expenditures  and  Independent 
Expenditures 

Title  II,  subtitle  A  of  BCRA  also 
specifically  provides  an  exemption  for 
communications  that  constitute 
expenditures  or  independent 
expenditures  under  the  Federal  Election 
Campaign  Act.  2  U.S.C.  437(f)(3)(B)(ii). 
In  the  NPRM.  two  alternatives  were 
proposed  to  implement  this  provision. 
67  FR  51.135-36.  The  first  alternative 
reiterated  the  statutory  exemption  as 


proposed  in  §  100.29(c)(3).  Under  this 
alternative,  any  expenditure  of  a  Federal 
political  committee  and  any 
independent  expenditure  would  not  be 
subject  to  the  electioneering 
communication  reporting  requirements, 
but  would  remain  subject  to  FECA's 
other  reporting  requirements  and  its 
prohibitions  and  limitations  on  funding 
sources.  The  comments  from  BCRA's 
principal  sponsors  explained  that  the 
electioneering  communication 
provisions  were  "mainly  concerned 
with  election-related  disbursements  that 
avoided  regulation  under  FECA  "  They 
stated  that  because  expenditures  and 
independent  expenditures  are  subject  to 
regulation  under  FECA.  the  statutory- 
exemption  from  Title  11.  subtitle  A  of 
BCRA  ensures  that  BCRA's  Title  II. 
subtitle  A  applies  to  disbursements  that 
are  not  subject  to  FECA's  other 
requirements,  prohibitions,  and 
limitations.  The  exemption's  purpose, 
the  sponsors  therefore  argue,  is  to  avoid 
requiring  political  committees  to  report 
the  same  expenditures  twice. 

Most  who  commented  on  this  issue 
urged  the  Commission  to  implement 
Alternative  2-A.  which  repeats  the 
statutory  language.  Only  one  commenter 
preferred  Alternative  2-B,  which  would 
have  limited  the  exemption  to 
"candidate-specific  expenditures  "  that 
are  reportable  as  an  in-kind  contribution 
or  a  party  committee  coordinated 
expenditure,  or  an  independent 
expenditure.  This  commenter  preferred 
what  it  characterized  as  duplicative 
reporting  required  under  that  alternative 
to  a  reporting  scheme  it  considered 
incomplete.  The  commenter  agreed, 
however,  that  the  purpose  of  the 
exemption  for  expenditures  was  to 
avoid  duplicative  and  potentially 
conflicting  reporting  requirements. 
Because  Alternative  2-B  would  lead  to 
duplicative  reporting  and  because 
Alternative  2-A  includes  BCRA's 
language,  the  Commission  has  decided 
that  the  final  rule  will  include 
Alternative  2-A's  language,  with  one 
modification. 

It  is  possible  that  a  group  could  pay 
for  an  ad  and  claim  that  the  payment  is 
an  expenditure  because  it  was  for  the 
purpose  of  influencing  a  Federal 
election,  as  expenditure  is  defined  in  2 
U.S.C.  431(9).  As  such,  the  group  could 
claim  that  the  ad  was  exempt  from  the 
definition  of  "electioneering 
communication"  as  an  expenditure 
pursuant  to  2  U.S.C.  437(f)(3)(B)(ii}. 
However,  the  group  could 
simultaneously  claim  that  it  does  not 
meet  the  major  purpose  test,  and 
therefore  it  is  not  required  to  register  as 
a  political  committee  or  to  report  its 
expenditures.  Thus,  the  group  running 
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an  ad  rould  invoke  tho  BC'RA 
exemption  for  t^.xpenditures.  which 
prevents  double  reporting,  and 
simultaneously  claim  the  expenditure  is 
not  subject  to  FECA  reporting 
requirements  because  the  group  is  not  a 
political  committee  under  FECA.  To 
prevent  such  a  situation,  the 
Commission  has  clarified  the  final  rule 
at  11  CFR  100.29(c)(3)  to  limit  the 
exemption  to  expenditures  and 
independent  expenditures  that  arc 
required  to  be  reported  as  such  under 
the  Act  and  the  Commission's 
regulations.  This  clarification  follows 
suggestions  from  several  commenters. 
including  the  principal  Congressional 
sponsors  of  BCRA  I'nder  this 
regulation,  the  campaign  committees  of 
Federal  candidates  and  the  national 
party  committees  will  be  totally  exempt 
from  the  electioneering  communications 
provisions. 

4.  11  CFR  100.29(c)(4)     Exemption  for 
Candidate  Debates  or  Fonims 

BCRA  includes  an  exemption  at  2 
U.S.C.  434(f)(3)(B)(ui)  for  a 
communication  that  "constitutes  a 
candidate  debate  or  forum  conducted 
pursuant  to  regulations  adopted  by  the 
Commission,  or  which  solely  promotes 
such  a  debate  or  forum  and  is  made  by 
or  on  behalf  of  the  person  sponsoring 
the  debate  or  forum  "  The  final  rules  in 
11  CFR  100.29(c)(4)  implement  this 
provision  and  refer  to  1 1  CFR  1 10. 1 3. 
which  contains  the  Commission's 
current  regulation  on  candidate  debates. 
All  of  the  commenters  that  addressed 
this  issue  agreed  with  the  proposed 
rules  in  11  CFR  100  29(c)(4),  except  that 
one  commenter  argued  that  the 
requirements  of  §  110.13  should  not 
apply  in  this  context  to  limit  the 
exemption  from  the  electioneering 
communication  definition.  However, 
BCRA  expressly  refers  to  regulations 
adopted  by  the  Commission  in  this 
regard,  and  11  CFR  110.13  applies  to 
candidate  debates.  The  Commission 
finds  no  reason  to  adopt  a  different 
standard  in  the  electioneering 
communication  exemption. 
Additionally,  pursuant  to  the  operation 
of  §§110,13  and  §  114.4(f),"  if  the 
conduct  of  a  debate  does  not  meet  the 
requirements  of  §  110  13,  any  corporate 
or  labor  organization  funding  for  such  a 


debate  would  constitute  a  prohibited 
contribution  or  expenditure.' 

F  Rpfiulatory  Exemptions  From 
Dffinitinn  of  "Electioneering 
Communication" 

In  addition  to  the  exemptions 
expressly  created  by  BCR.^.  the  statute 
also  provides  that  "to  ensure  the 
appropriate  implementation"  of  the 
electioneering  communication 
provisions,  the  Commission  may 
promulgate  regulations  exempting  other 
communicati(ms  from  the 
"electioneering  communications" 
definition.  2  U.S.C.  434(f)(3)(B)(iv). 
However,  the  statutory  authorization  to 
exempt  communications  is  expressly 
limited  in  two  ways.  The  exemption 
must  be  promulgated  consistent  with 
the  requirements  of  the  new 
electioneering  communication 
provision,  and  the  exempted 
communication  must  not  be  a  "public 
communication"  that  refers  to  a  clearly 
identified  candidate  for  Federal  office 
and  that  promotes  or  supports  a 
candidate  for  that  office,  or  attacks  or 
opposes  a  candidate  for  that  office.  2 
U.S.C.  434(f)(3)(B)(iv)  (referencing  2 
U.S.C.  431(20)(A)(iii)). 

Some  of  the  commenters  argued  that 
the  exemption  authority  provided  to  the 
Commission  is  extremely  limited. 
Reiving  upon  legislative  history,  the 
principal  Congressional  sponsors  of 
BCRA  explained  the  exemption 
authority  would  "allow  the  Commission 
to  exempt  communications  that  plainly 
and  unquestionably'  are  'wholly 
unrelated'  to  an  election  and  do  not  in 
any  way'  support  or  oppose  a  candidate. 
In  addition,  any  exemption  that  applies 
to  entities  other  than  parties  and 


"  Nonprofit  corporations  are  permitted  bv  1 1  CFR 
1 14  4|f)  to  use  their  funds  and  funds  donated  In 
corporations  or  labor  ornanizations  to  stage  defwtes 
in  accordance  witfi  1 1  CFR  110  13   11  CFR 
1 14  l|a)(2)(x)  exempts  anv  activity  specifically 
permitted  by  1 1  CFR  pan  1 14  from  the  definition 
of  "contribution  and  expenditure." 


■JThe  Commission  received  a  Petition  for 
Rulemaking  from  a  minif)er  of  corporations  oivninj; 
and  operating  news  organizations,  television 
stations,  newspapers,  cable  channels,  and  other 
media  ventures,  as  well  as  media  trade  associations 
The  petition  asked  the  Commission  to  amend  its 
regulation  on  sponsorship  of  candidate  debates  to 

make  clear  that  it  does  not  apply  to  the 
sponsorship  of  a  candidate  debate  bv  a  news 
organization  or  a  trade  organization  composed  of. 
or  representing.  memlwTs  ut  the  press  "  I'he  petition 
asserts  that  anv  regulation  of  the  sponsorship  of 
debates  by  news  organizations  or  related  trade 
association^  is  contrary  to  the  (lear  intent  of  the 
U.S.  Congress,  irret oiicilable  with  other  FEC 
decisions,  in  conflict  with  the  regulatory  decisions 
of  the  Federal  Communications  Ojmmission.  and 
iinconstitutioiMi  A  Notice  of  Availability  for  the 
petition  was  published  on  May  t.  2002   65  FR 
Jl  .Ui4   Two  (  oiiinients  were  rec  eived  by  the  end  of 
the  public  (  onimeni  period,  -in  |une  10.  2002   Some 
commenters  on  the  Electioneering  Communications 
rulemaking  urged  the  Commission  to  accelerate 
(  nnsideration  of  the  petition   However,  the 
Commission  intends  to  defer  consideration  of 
whether  to  issue  a  Notice  of  Proposed  Rulemaking 
until  after  the  statulorilv  required  B(;R.^ 
rulemakings  are  completed  by  the  end  of  the  year 
In  the  nieaiilime.  the  Commission's  debate 
regulations  remain  in  effect. 


candidates  must  preserve  the  "bright 
line'  qualitv  of  the  original  provision." 
See  148  Cong.  Rec.  H410-111  (daily  ed. 
Feb.  13,  2002)  (statement  of  Rep.  Shays). 

In  its  consideration  of  potential 
exemptions,  the  Commission  has  used 
the  express  language  of  the  statute  as  its 
guide  for  the  extent  of  its  exemption 
authority.  Thus,  the  Commission 
acknowledges  that  the  statute  limits  its 
exemption  authority  by  providing  that 
the  Commission  may  not  exempt 
communications  that  promote,  support, 
attack  or  oppose  a  candidate.  The 
Commission's  exemption  authority  is 
also  limited  by  BCRA's  use  of  "bright 
line"  distinctions  between 
electioneering  communications  and 
other  communications. 

In  the  NPRM,  the  Commission 
proposed  regulatory  text  for  three 
exemptions  in  addition  to  the  statutory 
exemptions.  Proposed  1 1  CFR 
100.29(c)(5)  through  (7).  Among  these 
was  a  proposed  exemption  available  to 
State  and  local  candidates.  See  NPRM, 
proposed  11  CFR  100.29(c)(7),  67  FR 
51,145.  Additionally,  several 
commenters  suggested  an  exemption  for 
any  communication  made  by  a  tax- 
exempt  organization  described  in  26 
U.S.C.  501(c)(3).  As  described  in  detail 
below,  the  Commission  adopted  only 
these  two  exemptions,  one  for 
communications  paid  for  by  State  or 
local  candidates  that  is  similar  to  the 
exemption  at  proposed  11  CFR 
100.29(c)(7).  and  the  other  for 
communications  paid  for  by  certain 
nonprofit  organizations  operating  under 
26  U.S.C.  501(c)(3). 

1.11  CFR  100.29(c)(5)     Exemption  for 
State  and  Local  Candidates 

The  Commission  proposed  an 
exemption  in  the  NPRM  that  would 
cover  communications  by  State  and 
local  candidates  and  officeholders  that 
refer  to  a  clearly  identified  Federal 
candidate,  provided  that  mention  of  a 
Federal  candidate  is  merely  incidental 
to  the  candidacy  of  one  or  more 
individuals  for  State  or  local  office,  67 
FR  51,136.  For  example,  under  this 
approach,  an  ad  for  a  State  or  local 
candidate  that  featured  such  candidate's 
views  on  education  would  not  have 
been  rendered  an  electioneering 
communication  if  the  ad  were  to 
indicate  whether  the  candidate 
supported  or  opposed  the  President's 
education  policy. 

Four  commenters  thought  the 
Commission's  formulation  of  such  an 
exemption  was  vague,  subject  to  abuse, 
not  supported  by  BCRA,  and  therefore 
beyond  the  Commission's  exemption 
authority.  Nonetheless,  these  same 
commenters  supported  an  alternative 
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formulation  that  exempts 
communications  by  State  or  local 
candidates  or  State  or  local  political 
parties  that  refer  to  clearly  identified 
Federal  candidates,  provided  the 
communications  do  not  promote, 
support,  attack  or  oppose  a  Federal 
candidate.  By  using  that  standard,  the 
commenters  believed  the  exemption 
would  also  serve  to  harmonize  the 
operation  of  Title  I  and  subtitle  A  of 
Title  II  of  BCRA  as  they  apply  to  State 
and  local  parties  and  their  candidates. 

Title  I  of  BCRA  permits  State,  district, 
or  local  party  committees,  organizations, 
or  their  candidates  to  use  non-Federal 
funds  for  communications  that  clearly 
identify'  a  Federal  candidate,  but  do  not 
promote,  support,  attack,  or  oppose  any 
Federal  candidate.  See  2  U.S.C. 
431(20)(A)(iii)  and  11  CFR  100.24(b)(3) 
(defining  Federal  election  activity  to 
include  only  those  public 
communications  that  promote,  support, 
attack  or  oppose  a  clearly  identified 
Federal  candidate):  2  U.S.C.  441i(b)(l) 
and  11  CFR  300.32(a)(1)  (association  of 
State  office  candidates  or  incumbents 
required  to  use  Federal  funds  for 
Federal  election  activity);  2  U.S.C. 
441i(b)(l)  and  11  CFR  300.32(a)(2) 
(same  for  State,  district,  and  local  party 
committees);  2  U.S.C,  441i(f)(l)  and  11 
CFR  300.71  (State  and  local  candidates 
required  to  use  Federal  funds  for  a 
communication  that  does  promote, 
support,  attack  or  oppose  a  Federal 
candidate).  Therefore,  according  to 
these  commenters,  absent  an  exemption, 
if  a  State,  district,  or  local  party 
committee,  organization,  or  a  State  or 
local  candidate  creates  and  distributes  a 
radio  or  television  communication  that 
refers  to  a  clearly  identified  Federal 
candidate,  but  does  not  promote, 
support,  attack  or  oppose  any  Federal 
candidate,  and  is  not  otherwise  a 
contribution  or  expenditure.  Title  I  of 
BCRA  would  permit  the  use  of  non- 
Federal  funds  to  pay  for  that 
communication.  However,  if  the  same 
communication  were  publicly 
distributed  and  met  the  timing  and 
targeting  requirements  of  subtitle  A  of 
Title  II,  then  the  communication  would 
also  be  an  electioneering 
communication,  so  the  use  of  corporate 
or  labor  organization  funds  to  pay  for  it 
would  be  prohibited  by  subtitle  A  of 
Title  II,  According  to  these  commenters, 
this  inconsistent  result  is  contrary  to  the 
intention  of  Title  I  in  permitting  the  use 
of  non-Federal  funds  for  these  purposes. 
Additionally,  the  principal 
Congressional  sponsors  argue  that 

"effectively  taklingl  state  candidates 

and  parties  out  of  the  Title  II 

prohibitions  and  reporting  requirements 


*   *   *  is  consistent  with  the  purposes  of 
BCRA.  " 

The  Commission  agrees  that  an 
exemption  for  State  and  local 
candidates  that  is  within  the  parameters 
of  2  U.S.C.  434(f)(3)(B)(iv)  is  appropriate 
in  order  to  harmonize  Title  I  and 
subtitle  A  of  Title  II  of  BCRA. 
Accordingly,  the  final  rules  include  an 
exemption  from  the  definition  of 
""electioneering  communication"  for 
communications  that  are  not  described 
in  2  U.S.C.  431(20)(A)(iii)  and  that  are 
paid  for  bv  State  or  local  candidates  in 
connection  with  an  election  to  State  or 
local  office.  See  11  CFR  100.29(c)(5). 
Thus,  this  exemption  covers  public 
communications  by  State  and  local 
candidates  that  do  not  promote, 
support,  attack,  or  oppose  federal 
candidates.  See  new  11  CFR  300.72 
exempting  these  communications  from 
certain  requirements  of  Title  I  of  BCRA. 

In  contrast,  however.  State  and  local 
candidates  making  public 
communications  that  satisfs'  the 
description  set  forth  in  2  U.S.C. 
431(20)(A)(iii)  (i.e.  public 
communications  by  State  and  local 
candidates  that  promote,  support, 
attack,  or  oppose  Federal  candidates), 
are  governed  bv  Title  I  of  BCRA  and  not 
bv  subtitle  A  of  Title  II  of  BCRA.  Thus, 
under  2  U.S.C.  441i(f),  11  CFR  100.5(a). 
and  11  CFR  300.71.  these 
communications  must  be  paid  for  with 
Federal  funds  meeting  the  limits, 
prohibitions,  and  reporting 
requirements  of  the  Act,  including  the 
contribution  limits  set  forth  at  2  U.S.C. 
441a(a)(l)(C)  applicable  to  political 
committees  that  are  not  the  authorized 
campaign  committees  of  Federal 
candidates.  The  reporting  obligations  of 
State  and  local  candidates  making 
communications  promoting,  supporting, 
attacking,  or  opposing  federal 
candidates  are  governed  by  a  number  of 
provisions  depending  on  the  exact 
nature  of  the  communications  and  the 
persons  making  them.  See.  e.g.,  11  CFR 
300.36(a)(associations  and  groups  of 
State  and  local  candidates  that  are  not 
political  committees).  11  CFR 
300.36(b)(associations  and  groups  of' 
State  and  local  candidates  that  are 
political  committees).  11  CFR 
300.71(individuals  who  are  State  or 
local  candidates),  and  2  U.S.C. 
434(g)(anv  person  who  makes  an 
independent  expenditure). 

2.  11  CFR  100.29(c)(6)     Exemption  for 
501(c)(3)  Organizations 

The  Commission  received  comment 
from  members  of  the  non-profit 
communitv  expressing  concern  that 
subtitle  A  of  Title  II  of  BCRA  could 
inadvertently  stifle  the  ability  of 


charitable  organizations  to  carry  out 
their  core  functions  by  limiting  or 
prohibiting  their  advertising  on 
television  and  radio.  One  commenter 
wrote  that  a  broad  reading  of  BC;R.A 
could  mean  that  "(clharities  would  be 
prohibited  from  broadcasting 
fundraising  appeals  or  public  service 
announcements  that  feature  people  who 
are  candidates  if  the  appeals  run  within 
30  days  of  a  primary  or  60  days  ol  a 
general  election.  Documentaries  and 
other  educational  programming 
featuring  individuals  who  are 
candidates  would  also  be  banned." 

Several  commenters  requested  that 
the  Commission  exercise  its  authority  to 
craft  exemptions  for  communications 
that  do  not  promote,  support,  attac  k,  or 
oppose  a  candidate  for  federal  office 
when  made  bv  corporations  organized 
under  26  U.S.C.  501(c)(3).  These 
commenters  pointed  out  that  the  tax 
code  expressly  prohibits  organizations 
described  in  section  501(c)(3)  from 
"participatlingl  in.  or  interxcnling]  in 
*    *    *  anv  political  campaign  on  behalf 
of  (or  in  opposition  to)  anv  candidate  for 
public  office."  26  U.S.C.  501(c)l3j.  As 
such,  noted  another  commenter. 
because  "501(c)(3)  organizations  are 
absolutely  prohibited  by  the  1  Internal 
Revenue  Code]  from  engaging  in  or 
funding  any  activity  that  even 
insinuates  support  or  opposition  to  a 
candidate  for  public  office,  they  are  held 
to  a  demonstrably  higher  n^gulatory 
standard  than  other  corporations." 
Therefore,  the  commenter  concluded. 
"BCRA's  application  to  501((  )(3)s 
[would]  prohibiti     |  activity  that  is 
alreadv  forbidden,  "  and  the  activities 
the  Internal  Revenue  Service  permits 
501(c)(3)  organizations  to  engage  in  are 
activities  "that  BC.YiA  was  not  intended 
to  reach.  " 

Manv  commenters  noted  that  the 
penalties  for  violating  the  Internal 
Revenue  Code  prohibitions  are  severe. 
viz..  "revocation  of  tax-exempt  status 
[and]  other  potential  penalties  *   *   * 
including  substantial  taxes  on  the 
electioneering  acti\  ity  and  penaltit;s 
that  personally  apply  to  managers  of  an 
organization  that  knowingly  violate  the 
prohibition." 

Some  supporters  of  BCRA  submitted 
comments  discouraging  the  creation  oi  a 
categorical  exemption  for  501(c)(3) 
organizations.  Many  such  commenters 
referred  to  statements  made  by 
Representative  Shays,  a  chief  sponsor  of 
the  BCRA  legislation,  as  definitive 
evidence  that  Congress  did  not  intend 
BCRA  to  give  the  Commission  authority 
to  create  such  an  exemption.  See  148 
Cong.  Rec.  H411  (daily  ed.  Feb.  13. 
2002)  (Statement  of  Rep.  Shays).  In 
written  comments  to  the  Commission, 
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however,  the  congressional  sponsors, 
including  Representative  Shays,  drew  a 
distinction  between  Congress'  decision 
not  to  include  a  statutor\'  exemption 
and  the  Commission's  discretion  to 
create  a  regulator\'  exemption,  based 
upon  the  Commission's  understanding 
of  the  needs  of  these  organizations 
balanced  against  the  past  practices  of 
non-profits  in  this  area.  '(VV)hile  the 
issues  of  Public  Service  Announcements 
and  ads  created  by  501(c)(3)  charities 
were  raised  during  the  drafting  of  Title 
II,  Congress  did  not  create  statutory 
exemptions  for  these  types  of  ads. 
Before  doing  so,  the  Commission  must 
be  convinced  that  such  ads  have  been 
run  in  the  past  during  the  pre-election 
windows  and  that  exempting  them  will 
not  create  opportunities  for  evasion  ot 
the  statute." 

Testimony  on  these  issues  was 
elicited  in  a  public  hearing,  specificallv. 
as  to  whether  there  is  a  historv  of  ads 
run  bv  .501(c)(3)  organizations  close  to 
elections  and  whether  theses 
organizations  tend  to  violate  the  Internal 
Revenue  Service  prohibitions  against 
political  activitv.  Witnesses  agreed  that 
this  activity  was  rare,  but  also  that 
501(c)(3)  corporations  make 
extraordinar\'  efforts  to  avoid  Internal 
Revenue  Service  prohibitions  against 
political  activity  when  ads  are  run.  The 
representative  of  one  non-profit 
organization  testified  that  "(tlhere's  no 
demonstrated  record  of  abuse  bv  publu 
charities  in  terms  of  electioneering 
That's  not  the  group  that  the  c  ainpait;ii 
finance  laws  were  meant  to  address 
•    *    *    "  The  (Commission  also  notes  that 
all  of  the  examples  mentioned  in 
testimony  as  the  type  of  ads  that 
Congress  meant  to  limit  were  based  on 
ads  run  bv  501(c)(4)  or  other  types  of 
organizations,  not  501(c)(3) 
organizations. 

More  compelling,  however,  was  the 
testimony  of  one  non-profit  organization 
as  to  the  effect  on  charitable 
organizations  that  could  arise  should 
the  Commission  fail  to  provide  an 
exemption.  One  witness  testified  that, 
"already  the  tax  rules  are  complicated 
enough.  If  you  throw  in  electnm  law  on 
top  of  that,  there  are  many  groups  that 
will  just  throw  up  their  hands  and  say 
we're  not  going  to  get  involved  (in 
grassroots  lobbying  activity),  it's  just  too 
risky,  it's  too  much  to  take  on  " 

Second,  many  commenters  expressed 
concern  that  investigations  under 
BCR.\.  even  when  a  complaint  is 
without  merit,  could  have  a  disastrous 
effect  on  a  charitable  organization.  One 
witness  stated,    (w)e've  already  seen 
some  evidence  of  people  on  different 
sides  of  issues  reporting  the  groups  that 
have  opposed  them  on  the  issues  to 


various  authorities  looking  for  an 
investigation,  and  even  if  a  non-profit 
had  in  no  way  violated  campaign 
finance  laws,  especially  if  it  were  a 
public:  charity,  just  being  investigated  by 
the  FEC  would  have  a  devastating  effect 
on  the  organization."  The  same  witness 
also  noted  that  the  Commission's 
advisorv  opinion  process  would  not  be 
a  satisfactorv  alternative,  as  too  many 
organizations  would  fear  that  any 
request  they  direct  to  the  Commission 
would  only  raise  with  the  Internal 
Revenue  Service  the  issue  of  whether 
they  are  contemplating  electoral 
activitv  Other  non-profit  organizations 
testified  that  they  did  not  have  the 
financial  resources  to  retain  legal 
c(junsel  and  seek  an  advisory  opinion 
from  the  Commission,  although  legal 
counsel  is  not  required  to  seek  an 
advisory  opinion.  The  Commission  also 
notes  that  the  rationale  for  exempting 
501(c)(3)  organizations  applies  to  all 
such  organizations,  which  makes  a 
regulatory  exemption  more  appropriate 
than  an  exemption  granted  in  an 
advisory  opinion,  which  is  necessarily 
limited  to  the  particular  facts  and 
circunistani;es  of  the  request  and  is 
granted  on  a  case-bv-case  basis. 

Section  501(c)(3)'of  the  Internal 
Revenue  Code  exempts  from  taxation 
certain  trusts  and  corporations 
organized  and  operated  exclusively  for 
religious,  c^haritable,  scientific,  testing 
for  public  safetv.  literary,  or  educational 
purposc!s.  or  to  foster  national  or 
international  amateur  sports 
(competition,  or  for  the  prevention  of 
crueltv  to  children  or  animals.  It  is  the 
communications  of  these  organizations 
that  the  Commission  exempts  from  Title 
II.  subtitle  A  of  BCRA  at  11  CFR 
100.29(c)(6). 

Sec:tion  501(c)(3)  organizations  are 
barred  as  a  matter  of  law  from  being 
involved  in  partisan  political  activity. 
The  Commission  believes  the  purpose  of 
BCRA  is  not  served  by  discouraging 
such  charitable  organizations  from 
participating  in  what  the  public 
considers  highly  desirable  and 
beneficial  ac:tivity,  simply  to  foreclose  a 
theoretical  threat  from  organizations 
that  has  not  been  manifested,  and  which 
such  organizations,  by  their  very  nature, 
do  not  do. 

In  exempting  501(c)(3)  organizations 
from  Title  II,  subtitle  A  of  BCRA,  the 
Clommission  is  not  delegating 
enforcement  of  the  electioneering 
communication  provisions  to  the 
Internal  Revenue  vService.  Rather  the 
Commission  anticipates  that  the  Internal 
Revenue  Service  will  continue  to  review 
the  activities  of  501(c)(3)  organizations 
to  make  sure  those  organizations 
comply  with  the  tax  code,  without 


reference  to  Title  II  of  BCRA.  Should  the 
Internal  Revenue  Service  determine, 
under  its  own  standards  for  enforcing 
the  tax  code,  that  an  organization  has 
acted  outside  its  501(c)(3)  status,  the 
organization  would  be  open  to 
complaints  that  it  has  violated  or  is 
violating  Title  II  of  BCRA.  Additionally, 
under  2  U.S.C.  438(f),  the  Commission 
and  the  Internal  Revenue  Service  must 
work  together  to  promulgate  rules  that 
are  mutuallv  consistent.  The  final  rules, 
including  new  11  CFR  100.29(c)(6), 
therefore,  do  not  permit  any  activity  that 
is  prohibited  under  the  Internal 
Revenue  Code  and  regulations 
prescribed  thereunder. 

G.  Other  Exemptions  Considered 

In  the  NPRM,  the  Commission 
proposed  for  an  exemption  related  to 
the  popular  name  of  legislation. 
Proposed  11  CFR  100.29(c)(5).  Four 
alternatives,  designated  Alternative  3-A 
through  3-D.  were  included  for  another 
exemption  related  to  grass-roots 
lobbying.  11  CFR  100.29(c)(6). 
Additionally,  the  Commission  sought 
comment  on  several  other  potential 
exemptions.  67  FR  51,136.  As  described 
in  detail  below,  the  Commission  has 
concluded  that  none  of  these 
exemptions  is  consistent  with  the 
limited  authority  provided  to  the 
Commission  by  the  statute  to  make 
exemptions  for  communications  that  do 
not  promote,  support,  attack  or  oppose 
a  Federal  candidate.  Consequently,  the 
Commission  is  not  promulgating  any  of 
the  other  exemptions  to  the  definition  of 
"electioneering  communication" 
proposed  in  the  NPRM. 

1.  Proposed  11  CFR  100.29(c)(5) 
Popular  Name  of  Legislation 

In  the  NPRM.  the  Commission 
proposed  an  exemption  at  1 1  CFR 
100.29(c)(5)  that  would  have  exempted 
a  communication  that  refers  to  a  bill  or 
law  bv  its  popular  name  where  that 
name  happens  to  include  the  name  of  a 
Federal  candidate,  if  the  popular  name 
is  the  sole  reference  made  to  a  Federal 
candidate.  67  FR  51.136.  Many 
commenters  were  opposed  to  this 
exemption. 

The  argument  most  frequently  cited  in 
opposition  to  this  exemption  is  the 
absence  of  an  objective  standard  for  the 
popular  name  of  a  bill  or  law.  This  lack 
of  an  objective  standard  would  make  the 
proposed  exemption  an  easy  means  of 
evading  the  electioneering 
communication  provisions,  because  a 
constructed  popular  name  could  be 
used  to  link  a  candidate  to  a  popular  or 
unpopular  position.  In  the  view  of  these 
commenters.  such  communications 
could  easily  promote,  support,  attack  or 
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oppose  a  Federal  candidate,  which 
would  make  an  exemption  for  these 
communications  beyond  the 
Commission's  authority. 

Even  some  of  the  supporters  of  this 
exemption  acknowledged  the  problem 
of  the  lack  of  an  objective  standard  as 
to  what  constitutes  a  popular  name  of  a 
bill  or  law.  Three  supporters  proposed 
responses:  one  suggested  that  the 
Commission  limit  its  exemption  to  only 
the  original  sponsors  of  the  legislation, 
which  would  exclude  co-sponsors. 
Another  suggested  that  the  Commission 
limit  the  exemption  to  "the  unique 
name  generally  used  by  the  media,"  A 
third  suggested  that  the  exemption  be 
limited  to  communications  publicly 
distributed  nationwide.  According  to 
this  commenter,  if  such 
communications  use  a  candidate's  name 
as  the  popular  name  of  a  bill,  the 
nationwide  audience  would 
demonstrate  the  purpose  of  the 
communication  is  truly  related  to  the 
legislation,  and  not  the  particular 
candidate's  election  because  only  a 
small  portion  of  the  audience  for  a 
nationwide  communication  could  vote 
for  or  against  the  candidate.  This 
rationale  for  this  proposal  applies  only 
to  non-presidential  candidates. 

Opponents  of  this  proposed 
exemption  also  argued  it  was 
unnecessary.  They  observed  that 
speakers  who  wished  to  communicate 
about  a  bill  or  legislation  could  use  the 
candidate's  name  and  simply  avoid  that 
candidate's  particular  State  or 
Congressional  district  diu-ing  the  narrow 
time  period  covered  by  the  definition  of 
'  'electioneering  communication. 
Additionally,  even  during  that  time  and 
in  that  district,  the  commenters  pointed 
out  that  the  legislation  could  be 
discussed  without  mentioning  the 
particular  candidate.  Thus,  to  these 
commenters,  the  absence  of  the 
exemption  would  have  a  limited  impact 
on  speakers,  but  the  presence  of  an 
exemption  would  provide  the 
opportunity  for  significant  abuse. 

The  Commission  is  persuaded  by  the 
examples  cited  by  the  commenters  and 
other  examples  from  its  own  history  of 
enforcement  actions  that 
communications  that  mention  a 
candidate's  name  only  as  part  of  a 
popular  name  of  a  bill  can  nevertheless 
be  crafted  in  a  manner  that  could 
reasonably  be  understood  to  promote, 
support,  attack  or  oppose  a  candidate. 
Furthermore,  this  type  of  exemption  is 
not  necessary  because  commimications 
can  easily  discuss  proposed  or  pending 
legislation  without  including  a  Federal 
candidate's  name  by  using  a  variety  of 
other  means  of  identifying  the 
legislation.  In  addition,  the  Commission 


recognizes  that  there  are  valid  concerns 
as  to  which  names  to  include  in  a  bill's 
popular  name,  which  are  not  necessarily 
resolved  by  the  mechanical  use  of  the 
name  of  only  the  original  sponsors.  Nor 
would  this  approach  adequately  address 
the  names  of  the  sponsors  of 
amendments  to  the  legislation. 
Consequently,  the  final  rules  do  not 
include  an  exemption  for  such 
communications. 

2.  Proposed  11  CFR  100.29(c)(6) 
Exemption  for  Lobbying 
Communications 

The  Commission  proposed  four 
alternatives  designated  Alternatives  3-A 
through  3-D  in  the  NPRM  that  would 
exempt  communications  that  are 
devoted  to  urging  support  for  or 
opposition  to  particular  pending 
legislation  or  other  matters,  where  the 
communications  request  recipients  to 
contact  various  categories  of  public 
officials  regarding  the  issue.  67  FR 
51.136. 

Alternative  3-A  would  have  excluded 
any  communication  devoted  exclusively 
to  urging  support  for  or  opposition  to 
particular  pending  legislation  or 
executive  matters,  where  the 
communication  only  requests  recipients 
to  contact  an  official  without  promoting, 
supporting,  attacking,  or  opposing  a 
candidate  or  indicating  the  candidates 
position  on  the  legislation  in  question. 
Alternative  3-B  would  have  excluded 
any  communication  concerning  only  a 
pending  legislative  or  executive  matter, 
in  which  the  only  reference  to  a  Federal 
candidate  is  a  brief  suggestion  that  the 
candidate  be  contacted  and  urged  to 
take  a  particular  position,  and  no 
reference  to  a  candidate's  record, 
position,  statement,  character, 
qualifications,  or  fitness  for  an  office  or 
to  an  election,  candidacy,  or  voting  is 
included.  Alternative  3-C  would  have 
excluded  any  communication  that  does 
not  include  express  advocacy,  and  that 
refers  either  to  a  specific  piece  of 
legislation  or  to  a  general  public  policy 
issue  and  contains  contact  information 
for  the  person  whom  the 
communication  urges  the  audience  to 
contact.  Alternative  3-D  would  have 
excluded  any  communication  that  urges 
support  of  or  opposition  to  any 
legislation  or  policy  proposal  and  only 
refers  to  contacting  a  clearly  identified 
incumbent  candidate  to  urge  the 
legislator  to  support  or  oppose  the 
matter,  without  referring  to  any  of  the 
legislator's  past  or  present  positions. 

A  wide  range  of  commenters 
addressed  these  alternatives,  and  none 
of  the  alternatives  was  favorably 
received.  The  most  frequently  expressed 
comments  were  that  each  of  the 


alternatives  could  be  easily  evaded  so 
that  a  communication  that  met  the 
requirements  for  an  exemption 
nonetheless  would  also  promote, 
support,  attack,  or  oppose  a  Federal 
candidate.  Each  of  the  alternatives 
included  terms  that  ccjmmenters  found 
vague.  The  "promote,  support,  attack,  or 
oppose  "  standard  was  considered 
inappropriate  bv  some  for  this  context, 
which  will  apply  to  entities  other  than 
candidates  and  political  party 
committees.  Alter    itive  3-C's 
exemption  of  all  i   immunications  was 
singled  out  bv  soi  le  commenters  who 
argued  it  would  i  jmpletely  undermine 
BCRA's  requirement  because  it  would 
exempt  virtually  all  of  the  ads  that  led 
Congress  to  enact  the  electioneering 
communication  provisions:  however, 
this  alternative  was  also  supported  by 
other  commenters  who  found  it  the  least 
objectionable  of  the  four  alternatives. 
Several  commenters  argued  that  the 
apparent  distinction  between  incumbent 
legislators  and  all  other  candidates  in 
Alternative  3-D  could  raise 
constitutional  issues. 

Some  commenters  urged  the 
Commission  to  promulgate  another 
proposal  that  shares  most  of  the 
elements  of  Alternative  3-B.  With 
disagreement  about  only  one  issue, 
these  commenters  proposed  an 
exemption  for  communications  that 
contain  the  following  elements:  (A)  The 
communication  is  devoted  exclusively 
to  a  pending  legislative  or  exc'cutive 
branch  matter  and  (B)  its  only  reference 
to  a  clearlv  identified  Federal  candidate 
is  a  statement  urging  the  public  to 
contact  the  Federal  candidate  or  a 
reference  that  asks  the  candidate  to  take 
a  particular  position  on  the  pending 
legislative  or  executive  branch  matter. 
The  proposed  formulation  of  the 
exemption  advocated  by  these 
commenters  would  not  extend  to  any 
communication  that  included  anv 
reference  to  any  of  the  following:  any 
political  party,  the  candidate's  record  or 
position  on  any  issue,  or  the  candidate's 
character,  qualifications  or  fitness  for 
office  or  to  the  candidate's  election  or 
candidacy.  Other  commenters  went 
further  than  this  proposal  and  also 
required  that  the  candidate  not  be 
named  or  appear  in  the  communication; 
the  candidate  could  only  be  identified 
as  "Your  Congressman"  or  a  similar 
reference  that  does  not  include  the 
candidate's  name. 

The  Commission  concludes  that 
communications  exempted  under  any  of 
the  alternatives  for  this  proposal  could 
well  be  understood  to  promote,  support. 
attack,  or  oppose  a  Federal  candidate. 
Although  some  communications  that  are 
devoted  exclusively  to  pending  public 
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policy  issues  before  Congress  or  the 
Executive  Branch  may  not  be  intendi-ii 
to  influence  a  Federal  election,  the 
Commission  believes  that  such 
communications  could  be  reasonably 
perceived  to  promote,  support,  attack,  or 
oppose  a  candidate  in  some  manner. 
The  Commission  has  deti-rmint-d  that  all 
of  the  alternatives  for  this  proposed 
exemption,  including  those  proposed  by 
the  commenters.  do  not  meet  this 
statutorv  requirement. 

A  Exemption  for  Business 
Advertisements 

In  the  NPRM,  the  Commission  invited 
suggestions  on  whether  to  promulgate 
an  exemption  for  communications  that 
refer  to  a  clearlv  identified  candidate  in 
the  context  of  promoting  a  candidate's 
business,  including  a  professional 
practice,  for  example  67  FR  51.136. 
However,  no  draft  exemption  was 
included  in  the  proposed  rules 

The  commenters  who  addressed  this 
issue  urged  the  Commission  to  adopt  an 
exemption  for  such  advertisements, 
arguing  that  candidates  who  use 
television  or  radio  to  promote  their 
commercial  interests  have  an  interest  in 
continuing  to  do  so  during  the  relevant 
periods  before  electif)ns  One 
commenter  suggested  that  a  narrowly 
drawn  exemption  would  be  appropriate 
and  that  it  should  be  limited  to  ads  that 
promote  the  business's  product  or 
service  and  that  identifv'  the  candidate 
only  by  stating  his  or  her  name  as  part 
of  the  name  of  the  business  This 
commenter  believed  that  if  the 
candidate  appeared  or  spoke  in  such 
ads.  they  would  constitute 
elec;tioneering  communications 

The  Commission  has  determined  that 
a  narrow  exemption  for  such  ads  is  not 
appropriate  and  cannot  be  promulgated 
consistent  with  the  Commission's 
authoritv  under  2  U.S.C  434(f)(3)(B)(iv). 
Based  on  past  experience,  the 
Commission  believes  that  it  is  likely 
that,  if  run  during  the  period  before  an 
election,  such  communications  could 
well  be  considered  to  promote  or 
support  the  clearly  identified  candidate, 
even  if  they  also  serve  a  business 
purpose  unrelated  to  the  election 

4.  Ballot  Initiatives  and  Referenda 

In  the  NPRM,  the  Commission  invited 
specific  suggestions  on  whether 
communications  that  promote  a  ballot 
initiative  or  referendum  should  be 
exempt  from  the  definition  of 
"electioneering  communications  "  67 
FR  51.136.  The  NPRM  did  not,  however, 
include  regulatory'  language  for  this 
potential  exemption 

The  comments  received  on  this  issue 
were  divided.  Supporters  of  this 


exemption  argued  that  the  subject 
matters  of  these  communications  and 
the  purpose  of  those  who  sponsor  these 
ads  make  them  an  unlikely  vehicle  to  be 
used  to  promote,  support,  attack,  or 
oppose  a  Federal  candidate  One  of  the 
commenters  argued  that  disbursements 
promoting  or  opposing  a  ballot  initiative 
or  referendum  represent   "the  type  of 
speech  indispensable  to  decisionmaking 
in  a  deinocracv  '  and  are  therefore 
entitled  to  the  highest  degree  of  First 
Amendment  protection  See  First 
Nalioiuil  Bank  uf  Boston  v.  Bellotti.  435 
U.S.  765,  777  (1978).  Opponents  of  the 
exemption  argued  that  such  an 
exemption  would  be  subject  to  abuse 
because  communications  that  promote, 
support,  attack,  or  oppose  a  Federal 
candidate  could  be  tailored  easily  to 
qualify  for  any  such  exemption.  In  fact, 
one  commenter  directly  challenged  the 
argument  that  communications  about 
ballot  initiatives  or  referenda  are 
unlikelv  to  relate  to  Federal  candidates. 
This  commenter  stated:  "Increasingly, 
political  consultants  have  been  putting 
initiatives  *    *    *  on  the  ballot 
specifically  to  (affect)  candidate  races.  It 
is  too  easy  to  imagine  an  initiative 
designed  to  provoke  a  backlash  against 
a  targeted  candidate  for  the  House  or 
Senate.  "  This  commenter  distinguished 
Bellotti' H  prottH^tions  as  applying  to 
communications  about  referenda,  but 
not  necessarily  communications  that 
clearly  identify  a  Federal  candidate. 

No  such  exemption  is  included  in  the 
final  rules  The  Oimmission  believes 
that  communications  qualifying  for  a 
ballot  initiative  or  referendum 
exemption  could  well  be  understood  to 
promote,  support,  attack,  or  oppose 
Federal  candidates.  As  ballot  initiatives 
or  referenda  become  increasingly  linked 
with  the  public  officials  who  support  or 
oppose  them,  communications  can  use 
the  initiative  or  referenda  as  a  proxy  for 
the  candidate,  and  in  promoting  or 
opposing  the  initiative  or  referendum. 
i:an  promote  or  oppose  the  candidate. 
Consequently,  it  would  be  quite  difficult 
to  exempt  such  communications 
without  violating  the  limited  exemption 
authority  provided  to  the  Commission 
by  BCRA  in  2  U.S.C.  434(f)(3)(B)(iv). 

5.  Public  Service  Announcements 

The  NPRM  asked  whether  public 
service  announcements  should  be 
exempted.  Generally  speaking,  public 
service  announcements  (or  "PSAs  ")  can 
be  <;ommunications  for  which  the 
broadcaster  or  satellite  or  cable  system 
operator  does  not  charge  a  fee  for 
publicly  distributing.  67  FR  51.136.  As 
such,  these  communications  would  not 
meet  the  definition  of  "electioneering 
communications  "  pursuant  to  the 


operation  of  11  CFR  100.29(b)(3)(i). 
However,  broadcasters,  and  satellite  and 
cable  system  operators  do  sometimes 
charge  fees  for  publicly  distributing 
other  communications  commonly 
known  as  PSAs  and  either  the  person 
who  produced  the  PSA  or  some  third 
party  pays  for  its  public  distribution. 
Because  of  this  fee,  these  PSAs  would 
be  subject  to  the  definition  of 
"electioneering  communications," 
unless  exempted.  In  support  of  an 
exemption  for  all  PSAs,  several 
commenters  pointed  to  the  many 
worthy  causes  that  use  PSAs  to 
accomplish  their  missions  and  not  to 
influence  Federal  elections.  Other 
commenters,  however,  did  not  dispute 
the  existence  of  PSAs  that  are  not 
related  to  Federal  elections,  but  instead 
pointed  to  the  possibility  that  such  an 
exemption  could  be  easily  abused  by 
using  a  PSA  to  associate  a  Federal 
candidate  with  a  public-spirited 
endeavor  in  an  effort  to  promote  or 
support  that  candidate.  Other 
commenters  explained  that  historically 
PSAs  have  been  used  for  "electorally 
related  purposes"  and  that  such 
communications  are  "at  the  very  heart 
of  what  the  statute  is  trying  to  get  to." 

While  the  Commission  acknowledges 
that  many  worthy  causes  use  PSAs  for 
purposes  wholly  unrelated  to  Federal 
elections,  the  Commission  nonetheless 
concludes  that  television  and  radio 
communications  that  include  clearly 
identified  candidates  and  that  are 
distributed  to  a  large  audience  in  the 
candidate's  State  or  district  for  a  fee  are 
appropriately  subject  to  the 
electioneering  communications 
provisions  in  BCRA.  Even  without  such 
an  exemption,  an  enormous  array  of 
communications  could  still  promote 
PSA  subject  matters  during  the  periods 
before  elections,  so  long  as  Federal 
candidates  are  not  clearly  identified. 
Consequently,  a  PSA  exemption  is  not 
included  in  the  final  rules. 

6.  Local  Tourism 

The  NPRM  asked  if  communications 
that  use  Federal  candidates  to  encourage 
local  tourism  should  be  exempted  from 
the  '"electioneering  communications" 
definition.  67  FR  51,136.  Only  a  few 
commenters  addressed  this  issue,  and 
they  supported  such  an  exemption. 
However,  the  Commission  believes  that 
these  communications  could  serve  two 
purposes:  promoting  local  tourism,  but 
doing  so  in  a  way  that  also  could  be 
reasonably  perceived  to  promote  or 
support  the  Federal  candidate  appearing 
in  the  communication.  Because  such  an 
exemption  may  encompass 
communications  that  could  be  viewed 
to  promote,  support,  attack,  or  oppose  a 
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Federal  candidate,  the  Commission  has 
decided  not  to  include  such  an 
exemption  in  the  final  rules. 

n.  Ban  on  the  Use  of  Corporate  and 
Labor  Organization  Funds 

BCRA  amends  2  U.S.C.  441b  by 
extending  the  prohibition  on  the  use  of 
corporate  and  labor  organization 
treasury  funds  to  the  financing,  directly 
or  indirectly,  of  electioneering 
communications.  The  NPRM  proposed 
to  implement  this  restriction  in  several 
ways:  through  the  amendment  of  11 
CFR  114.2  to  reflect  the  stated 
restriction;  through  the  amendment  of 
11  CFR  114.10  to  allow  qualified  non- 
profit corporations  {"QNCs")  to  make 
not  only  independent  expenditures,  but 
also  electioneering  communications; 
and  through  the  creation  of  11  CFR 
114.14  to  restrict  the  indirect  use  of 
corporate  and  labor  organization 
treasury  funds  to  finance  electioneering 
communications. 

A.  11  CFR  114.2    Prohibitions  on 
Contributions  and  Expenditures  by 
Corporations  and  Labor  Organizations. 

In  the  NPRM,  the  Commission 
proposed  to  revise  11  CFR  114.2(b)  by 
restructuring  the  current  provisions  into 
paragraphs  (b)(1)  and  (b)(2)(i)  and  (ii). 
The  proposed  rule  would  also  add  a 
new  paragraph  (b)(2)(iii)  that  would 
address  electioneering  communications 
by  corporations  and  labor  organizations. 
For  the  reasons  stated  below,  the 
Commission  has  adopted  the  language 
of  proposed  section  114.2(b)  in  the  final 
rules.  Therefore,  paragraph  (b)(1)  states 
the  general  prohibition  on  corporations 
and  labor  organizations  making 
contributions;  paragraph  (b)(2)(i) 
provides  for  the  corresponding 
prohibitions  on  corporate  and  labor 
organization  expenditures;  paragraph 
(b)(2)(ii)  restricts  express  advocacy  by 
corporations  and  labor  organizations  to 
those  outside  the  restricted  class;  and 
paragraph  (b)(2)(iii)  prohibits 
electioneering  communications  by 
corporations  and  labor  organizations  to 
those  outside  the  restricted  class. 
Additionally,  paragraph  (b)(2)(iii)  does 
not  apply  to  State  party  committees  and 
State  candidate  committees  that 
incorporate  under  26  U.S.C.  527(e)(1) 
and  are  not  political  committees.  The 
additional  language  to  this  paragraph  is 
to  ensure  that  these  incorporated  State 
party  and  candidate  committees  are 
permitted  to  engage  in  electioneering 
commimications  in  the  same  manner  as 
unincorporated  State  party  committees 
and  candidate  committees  that  are  not 
political  committees.  The  prohibitions 
in  paragraph  (b)(2)  do  not  apply  to 
qualified  nonprofit  corporations 


("QNCs")  as  described  in  11  CFR 
114.10. 

1.  Qualified  Nonprofit  Corporations 

Several  commenters  addressed  the 
application  of  11  CFR  part  114  to  QNCs. 
The  Commission  received  three 
comments  regarding  the  overall 
revisions  to  section  114.2,  one  of  which 
was  from  the  sponsors  of  BCRA.  All 
three  sets  of  comments  agreed  with  the 
revisions  that  implement  BCRA's 
changes  to  2  U.S.C.  441b,  and 
specifically  agreed  with  the  proposed 
rules  permitting  QNCs  to  make 
electioneering  communications.  Several 
other  commenters  addressed  only  the 
provision  that  allows  QNCs  to  make 
electioneering  communications.  These 
commenters  supported  the  proposal, 
viewing  this  as  a  correct  application  of 
the  Supreme  Court's  decision  in  FECv. 
Massachusetts  Citizens  for  Life.  Inc..  479 
U.S.  238  (1986)  VMCFL''). 

Two  commenters  responded  in  favor 
of  a  proposal  in  the  NPRM  that  the 
Wellstone  amendment,  which 
establishes  rules  for  "targeted 
communications,"  should  not  be  read  to 
apply  to  communications  that  refer  to  a 
clearly  identified  candidate  for 
President  or  Vice  President.  See  2  U.S.C. 
441b(c)(6).  Under  this  interpretation, 
incorporated  501(c)(4)  organizations 
that  do  not  qualify  as  QNCs,  and 
incorporated  section  527  organizations 
that  are  not  political  committees 
registered  with  and  reporting  to  the 
Commission,  would  be  able  to  make 
electioneering  communications  that 
refer  to  a  clearly  identified  candidate  for 
President  or  Vice  President,  as  long  as 
they  did  not  use  impermissible  funds, 
because  such  communications  are  not 
"targeted."  These  commenters  both 
argued  that  this  interpretation  can  be 
supported  by  the  language  of  the  statute 
and  that  it  would  mitigate  constitutional 
concerns  about  the  statute's  application. 

Two  other  commenters  argued 
specifically  against  this  view,  one  of 
whom  noted  that  this  is  an  incorrect 
interpretation  of  2  U.S.C.  44lb(c)(6)  and 
that  this  section  is  properly  interpreted 
to  cover  all  communications  that 
mention  candidates  for  President  or 
Vice  President.  The  second  commenter 
stated  that,  to  the  extent  that  the 
Commission  proposes  to  construe 
presidential  primary  elections  to  be 
subject  to  a  targeting  requirement  for 
purposes  of  the  definition  of 
"electioneering  communication,"  it 
should  also  construe  the  Wellstone 
amendment  to  apply  to  such  targeted 
communications.  A  third  commenter 
argued  that  the  Wellstone  provision  is 
directly  contrary  to  MCFL,  and  that,  as 
a  result,  this  commenter  supported  in 


principle  the  application  of  the  QNC 
exception. 

Three  commenters  argued  that  the  ban 
on  corporate  expenditures  is 
unconstitutional  under  the  MCFL  ruling. 
According  to  one  of  these  commenters. 
Congress  was  aware  of  the  MCFL  ruling 
when  it  passed  BCRA,  and  could  have 
made  an  exemption  for  .MCFL 
corporations  if  it  had  wanted  to. 
Because  Congress  did  not  create  such  an 
exemption,  the  Commission  has  no  legal 
ability  to  do  so,  according  to  this 
commenter.  This  commenter  also  stated 
that  the  Commission  should  "follow  a 
policy  of  non-enforcement  with  regard 
to  qualified  non-profits."  The  other 
conmienters  presented  similar 
arguments.  They  argued  that  it  was  clear 
that  "the  purpose  of  the  provision  was 
to  close  a  "loophole'  that  would  allow 
all  'interest  groups,'  regardless  of  their 
status,  to  run  sham  issue  ads'"  See. 
e.g..  147  Cong.  Rec.  S2846  (daily  ed. 
Mar.  26,  2001)  (statement  of  Sen. 
Wellstone).  These  commenters  further 
argued  that,  "even  supporters  of  BCR,^ 
recognized  that  the  Wellstone 
amendment  would  present 
constitutional  problems  in  the  wake  of 
the  Supreme  Court's  decision  in  MCFL 
See,  e.g..  147  Cong.  Rec.  S2883  (Mar.  26. 
2001)  (statement  of  Sen.  Edwards)." 
According  to  these  commenters,  it  is 
undeniable  from  the  text  of  BCRA  that 
Congress  intended  to  ban  even  MCFL 
corporations  from  making  expenditures 
for  electioneering  communications,  and 
the  Commission  cannot  save  the  statute 
from  facial  invalidity  by  promulgating 
contradictory'  regulations. 

With  respect  to  the  argument  that  the 
Commission  cannot  allow  QNCs  to 
make  electioneering  communications 
because  to  do  so  would  violate  BCR,^. 
the  Commission  notes  that,  during  the 
final  passage  of  BCRA.  additional 
statements  were  made  regarding  the 
prohibition  on  corporate  expenditures. 
At  that  time,  one  of  the  principal 
sponsors  of  BCRA  stated  that.  "Itlhe 
legislation  does  not  purport  in  any  way. 
shape  or  form  to  overrule  or  change  the 
Supreme  Court's  construction  of  the 
Federal  Election  Campaign  Act  in 
MCFL.  Just  as  an  MCFL-type 
corporation,  under  the  Supreme  Court's 
ruling,  is  exempt  from  the  current 
prohibition  on  the  use  of  corporate 
funds  for  expenditures  containing 
"express  advocacy."  so  too  is  an  MCFL- 
type  corporation  exempt  from  the 
prohibition  in  the  Snowe-ieffords 
amendment  on  the  use  of  its  treasur\ 
funds  to  pay  for  "electioneering 
communications.'  Nothing  in  the  bill 
purports  to  change  MCFL"  148  Cong. 
Rec.  S2141  (daily  ed.  Mar.  20.  2002) 
(statement  of  Sen.  McCain). 
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Although  Senator  Mcf^ain  ri'terrcd  to 
"Snovve-leffords"  without  mentioning 
the  VVellstone  amendment,  he  clearly 
explained  that  under  the  proposed 
legislation,  an  .V/CFL  corporation  would 
be  allowed  to  use  its  treasury  funds  to 
pav  for  electioneering  communications 
He  specifically  referred  to  that  part  of 
the  Snowe-Ieffords  amendment  that 
prohibits  the  "use  of  (a  corporation  s) 
treasury  funds  to  pay  for  electioneering 
communications.'  "  the  main  provision 
of  this  amendment  that  remains 
unaltered  by  the  passage  of  the 
VVellstone  amendment.  See  id. 

In  addition,  the  original  Snowe- 
Ieffords  amendment  applied  to  all 
section  501(c)(4)  and  .527  corporations, 
not  just  \KIFL  corporations.  Senator 
McCain  s  statement  thus  recognizes  that 
MCFL  will  have  the  same  effect  under 
BCPv.'K  for  electioneering 
communicaticms  as  it  did  under  the 
FECA  for  independent  expenditures, 
which  must  contain  express  advocacy. 

Further,  the  original  Snowe-feffords 
amendment  would  not  have  allowed  the 
use  of  treasury  funds  that  came  from 
corporations  and  labor  organizations, 
rather,  entities  that  accept  corporate  and 
labor  organization  funds  would  have 
been  required  to  pay  for  electioneering 
communications  exclusively  with  funds 
provided  by  individuals  who  are  United 
States  citizens  or  nationals  or  lawfully 
admitted  for  permanent  residence,  1 
U.S.C,  44lb(c)(2).  and  unless  a  section 
501(c)(4)  corporation  deposited  these 
funds  into  a  separate  account,  the 
statute  would  have  considered  that 
501(c)(4)  corporation  to  have  paid  for 
the  electioneering  communication  with 
impermissible  corporate  or  labor 
organization  funds.  2  L'.S.C. 
44lb(c)(3)(B).  Senator  McCain's 
reference  to  treasury  funds,  therefore, 
manifests  an  understanding  that  the 
MCFL  protections  are  built  into  the 
Snowe-Ieffords  and  Wellstone 
amendments. 

Thus,  the  Commission  concludes  that 
the  legislative  history  indicates  that  the 
intent  of  BCRA  was  to  treat 
electioneering  communications  in  a 
similar  manner  as  independent 
expenditures.  Pari  of  that  treatment  is 
the  application  of  MCFL  to 
electioneering  communications  made  by 
these  QNCs. 

2.  Affiliation  of  Entities  Permitted  To 
Make  Electioneering  Communications 
With  Those  Entities  That  Are  Not 
Permitted;  Effect  of  Prior  Incorporation 

The  Commission  sought  comments  on 
whether  an  entity  prohibited  from 
making  an  electioneering 
communication,  i.e.  a  labor  organization 
or  a  corporation  that  is  not  a  QNC.  may 


f)e  affiliated  with  an  entity  that  is 
permitted  to  make  electioneering 
communications,  provided  that  the 
entity  permitted  to  make  such 
communications  received  no  prohibited 
funds  from  the  entity  prohibited  from 
doing  so. 

Several  commenters  offered 
interpretations  of  section  44lb(c)(3)(A). 
which  treats  an  electioneering 
communication  as  made  by  a  prohibited 
entity  if  the  prohibited  entity  'directly 
or  indirectly  disburses  any  amount"  for 
the  cost  of  the  communication.  One 
commenter  interpreted  this  to  mean  that 
a  permitted  entity  may  not  receive  any 
funds  or  financial  support  from  a 
prohibited  entity  if  the  permitted  entity 
intends  to  make  electioneering 
communications.  Another  commenter 
stated  that  Congress  expressly 
determined  that  corporate  and  union 
funds  mav  not  be  used  by  any  person  to 
make  electioneering  communications, 
but  that  Congress  stopped  short  of 
prohibiting  'affiliated"  organizations 
from  using  funds  from  individuals  to 
make  ele<:tioneering  communications. 
That  commenter  also  stated  that  it 
would  be  inappropriate  for  the 
Commission  to  consider  unilaterally 
imposing  restrictions  that  are  not 
required  by  .statutory  language, 
particularly  when  Congress  expressly 
included  provisions  addressing  closely 
related  entities  elsewhere.  See.  e.g.  2 
U.S.C.  323(d). 

Other  c:ommenters,  including  BCRA's 
sponsors,  did  not  specifically  refer  to 
the  affiliation  question,  but  stated  that 
corporations  and  labor  organizations 
must  be  prohibited  from  setting  up. 
operating,  or  controlling  unincorporated 
accounts  that  are  not  federal  political 
( ommittees.  However.  BCFL^'s  sponsors 
and  other  commenters  agreed  that  BCRA 
does  not  prohibit  corporations  or  labor 
orgimizations  from  using  their  separate 
segregated  funds  to  pay  for 
electioneering  communications,  even 
though  corporate  treasury  funds  may  be 
used  for  the  establishment, 
administrati(m,  and  solicitation  of 
contributions  to  these  separate 
segregated  funds.  See  11  CFR  114.5(b). 
BCRA's  sponsors  noted  that  this 
situation  was  specifically  discussed 
during  the  Senate  debate  concerning 
BCRA.  See.  e.g..  148  Cong.  Rec.  S2141 
(daily  ed.  Mar.  20,  2002)  (statement  of 
Sen   McCain)  ("Under  die  bill, 
corporations  and  labor  unions  could  no 
longer  spend  soft  money  on  broadcast, 
cable  or  satellite  communications  that 
refer  to  a  clearly  identified  candidate  for 
federal  office  during  the  60  days  before 
a  general  election  and  the  30  days  before 
a  primary,  and  that  are  targeted  to  the 
candidate's  electorate.  These  entities 


could,  however,  use  their  PACs  to 
finance  such  ads.  This  will  ensure  that 
corporate  and  labor  campaign  ads 
proximate  to  Federal  elections,  like 
other  campaign  ads.  are  paid  for  with 
limited  contributions  from  individuals 
and  that  such  spending  is  fully 
disclosed.") 

Several  commenters  argued  that 
nothing  in  BCRA  prevents  an 
organization  that  is  prohibited  from 
making  an  electioneering 
communication  from  affiliating  with  an 
organization  that  can.  One  pointed  out 
that  organizations  that  are  not  permitted 
to  make  electioneering  communications 
may  be  affiliated  with  a  QNC.  which  is 
expressly  permitted  to  make 
electioneering  communications. 

One  commenter  supporting  this 
position  argued  that,  on  at  least  one 
occasion,  the  Supreme  Court  has 
"allowed  Congress  to  restrict 
constitutionally  protected  speech  while 
noting  that  the  organization  subject  to 
the  restriction  was  permitted  to  create 
an  affiliate  organization  that  was  not 
subject  to  the  restriction."  citing  Regan 
V.  Taxation  With  Representation.  461 
U.S.  540  (1983)  (where  the  Supreme 
Court  upheld  statutory  limits  on 
lobbying  by  charitable  organizations, 
but  noted  that  such  organizations  had 
the  option  of  creating  an  affiliated 
section  501(c)(4)  organization  to  engage 
in  unlimited  lobbying).  This  commenter 
also  argued  that  MCFL  demonstrated  the 
Supreme  Court's  "reluctance  to  burden 
protected  speech,  and,  at  the  very  least, 
suggests  that  the  Court  would  reject  any 
restriction  on  organizations  affiliating  to 
expand  the  scope  of  permissible 
communications." 

The  Commission  has  concluded  that 
section  44lb(c)(3)(A)  and  its  legislative 
history  support  the  determination  that 
the  general  treasury  funds  of  a 
corporation  or  labor  organization  may 
not  be  used  to  establish,  administer,  or 
solicit  funds  for.  an  affiliated 
organization  that  would  accept  funds 
from  individuals  to  pay  for 
electioneering  communications.  This  is 
because  the  establishment, 
administration,  or  solicitation  of  funds 
for,  the  affiliate  would  result  in  the 
indirect  payment  of  impermissible 
funds  for  electioneering 
communications.  Senator  McCain's 
statement  above  reflects  Congressional 
intent  that  communications  meeting  the 
timing,  content  and  audience  elements 
of  an  electioneering  communication 
must  be  financed  with  permissible 
funds  contributed  by  individuals  to 
separate  segregated  funds,  and  not  with 
corporate  or  labor  organization  funds. 
Such  communications  are  considered 
expenditures,  not  electioneering 
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communications.  See  11  CFR 
100.29(c)(3).  As  expenditures,  they  are 
paid  for  lay  an  entity,  the  SSF,  which  is 
permitted  under  section  441b  of  the 
FECA  to  use  corporate  or  labor 
organization  funds  for  its  establishment, 
administration,  and  for  the  solicitation 
of  contributions.  However,  BCRA 
provides  no  comparable  opportunity  for 
a  corporation  or  labor  organization  to 
establish,  administer,  or  solicit  for  an 
entity  that  makes  electioneering 
communications. 

The  Commission  does  not,  however, 
see  any  statutory  basis  for  creating 
restrictions  on  electioneering 
communications  by  a  permitted  entity 
whose  affiliation  with  a  prohibited 
entity  is  based  on  non-financial  factors 
(e.g.,  overlapping  officers  or  members). 
See  11  CFR  100.5(g).  So  long  as  such 
entities  maintain  separate  finances,  the 
permitted  entity's  electioneering 
communications  would  not  be  treated  as 
having  been  made  by  the  prohibited 
entity,  because  there  would  be  no  direct 
or  indirect  disbursement  by  the 
prohibited  entity.  Likewise,  the 
Commission  does  not  see  any  basis  for 
restricting  individuals  who  work  for 
entities  barred  from  making 
electioneering  communications  from 
pooling  their  own  funds  to  finance 
electioneering  communications, 
provided  no  corporate  or  labor 
organization  funds  are  used. 

The  Commission  also  sought 
comment  on  whether  a  501(c)(4) 
organization  or  a  527  organization  that 
was  previously  incorporated  and  has 
changed  its  status  to  become  a  limited 
liability  company  or  similar  type  of 
entity  under  State  law  would  be 
permitted  to  pay  for  electioneering 
communications  with  funds  that  were 
donated  by  individuals  to  the 
organization  during  the  time  it  was 
incorporated.  One  commenter  who 
addressed  this  question  argued  that 
these  funds  should  be  considered 
corporate  funds  that  cannot  be  used  to 
pay  for  electioneering  communications. 
The  Commission  agrees. 

B.  1 1  CFR  114.10    Exemption  for 
Qualified  Nonprofit  Corporations 

MCFL's  exemption  for  QNCs  to  make 
independent  expenditures  is  codified  in 
11  CFR  114.10.1"  In  the  NPRM,  the 


'"  111  filing  for  QNC  status,  a  corporation  ctTtifies 
that  it  meets  five  qualifications:  (1)  That  it  is  a 
social  welfare  organization  as  described  in  26 
U.S.C.  501(c)(4):  (2)  that  its  only  purpose  is  issue 
advocacy,  election  influencing  activity  or  research, 
training  or  educational  activities  tied  to  the 
corporation's  political  goals;  (3)  that  the  corporation 
does  not  engage  in  business  activities:  (4)  that  the 
corporation  has  no  shareholders  or  persons,  other 
than  omplovees  and  creditors,  who  either  have  an 
equitable  or  similar  interest  in  the  corporation  or 


Commission  proposed  revising  11  CFR 
114,10  to  set  out  standards  for 
establishing  QNC  status  for  those 
section  501(c)(4)  corporations  wishing 
to  make  electioneering  communications 
as  well  as  independent  expenditures. 
For  the  reasons  stated  below,  the 
Commission  has  decided  to  incorporate 
the  language  of  the  proposed  rules,  with 
certain  modifications  for  filing 
certification  of  QNC  status,  into  the  final 
rules.  Therefore,  the  title  of  §  114.10  is 
redrafted  to  reflect  its  application  to 
electioneering  communications,  as  is 
the  discussion  of  the  scope  of  §  1 1 4 . 1 0 
found  in  paragraph  (a).  The  title  of 
§  114.10  is  slightly  different  from  what 
was  proposed  in  the  NPRM.  There  are 
no  changes  to  paragraphs  (b)  and  (c). 
Paragraph  (d)  is  redesignated  as 
"Permitted  corporate  independent 
expenditiu'es  and  electioneering 
communications."  Paragraph  (d)(1) 
remains  unchanged  substantively,  but 
contains  a  correction  to  the  citation  of 
the  definition  of  "independent 
expenditure."  Paragraph  (d)(2)  tracks 
the  language  of  paragraph  (d)(1),  except 
that  it  substitutes  "electioneering 
communication"  for  "independent 
expenditure,"  and  it  references  the 
definition  of  "electioneering 
communication"  at  11  CFR  100.29. 
Former  paragraph  (d)(2)  is  redesignated 
as  paragraph  (d)(3).  with  an  additional 
reference  to  paragraph  (d)(2). 

1.  Certifying  QNC  Status 

The  NPRM  also  proposed  that  the 
procedures  for  the  certification  of 
qualified  nonprofit  corporation  status  be 
revised  to  provide  separate  procedures 
for  those  making  electioneering 
communications.  The  Commission  has 
decided  to  adopt  the  proposed  rules 
pertaining  to  these  procedures.  Thus, 
the  procedures  for  corporations  making 
independent  expenditures,  which  were 
found  at  11  CFR  114.10(e)(l)(i)  and  (ii), 
are  now  redesignated  as  1 1  CFR 
H4.10(e)(l)(i)(A)  and  (B).  Paragraphs 
(e)(l)(ii)(A)  and  (B)  are  added  to 
describe  the  procedures  for 
demonstrating  qualified  nonprofit 
corporation  status  when  making 
electioneering  communications.  These 
provisions  are  similar  to  the  provisions 
for  qualified  nonprofit  corporations 
making  independent  expenditures, 
except  that  the  threshold  for 
certification  is  $10,000.  Further, 


who  receive  a  benefit  that  they  lose  if  they  end  their 
affiliation:  and  (5)  that  the  corporation  was  not 
established  bv  a  corporation  or  labor  organization, 
does  not  accept  direct  or  indirect  donations  from 
such  organizations  and.  if  unable  to  demonstrate 
that  it  has  not  accepted  such  donations,  has  a 
written  policv  against  accepting  donations  from 
them.  .S>f  11  CFR  114.10(c)(1)  through  (5). 


corporations  are  not  required  to  submit 
certifications  prior  to  making 
independent  expenditures  or 
electioneering  communications.  The 
pre-BCRA  rules  are  being  modified  to 
permit  corporations  that  have  received  a 
favorable  judicial  ruling  concerning 
their  QNC  status,  in  litigation  in  which 
the  same  corporation  was  a  party,  to 
certify  that  application  of  that  ruling  to 
the  corporation's  activities  in 
subsequent  years  c    ders  QNC  status. 
Advance  certificati   .is  are  not  necessary 
given  that  the  Commission  anticipates 
that  reporting  will  be  tied  to  the  date 
that  the  independent  expenditure  is 
publicly  disseminated  or  the 
electioneering  communication  is 
publicly  distributed.  The  Explanation 
and  Justification  for  the  Commission's 
decision  to  adopt  the  proposed  revisions 
to  11  CFR  114.10  are  discussed  in 
further  detail  below. 

Several  commenters  asserted  that  the 
threshold  for  certifying  QNC  status 
should  be  lower,  and  they  specifically 
mentioned  setting  it  at  the  same  level  as 
that  for  QNCs  that  wish  to  make 
independent  expenditures.  One 
commenter  argued  that  setting  the  level 
at  SIO.OOO  would  only  make  sense  if  a 
corporation  could  only  spend  SIO.OOO  of 
its  treasury  funds  on  electioneering 
communications  before  encountering 
the  2  U.S.C.  441b  prohibition.  Another 
commenter  stated  that  the  level  for 
certifying  should  be  set  at  $250  for  the 
QNC  "to  establish  its  right  to  spend  any 
corporate  funds  on  electioneering 
communications."  and  that  "an  MCFL 
corporation  can  spend  its  funds  on 
electioneering  communications  only  if  it 
establishes  it  is  qualified  to  do  so,  even 
if  its  spending  never  reaches  the 
$10,000  threshold  amount."  The 
sponsors  of  BCRA  also  argued  that  the 
threshold  for  certifying  QNC  status 
should  be  $250,  using  the  same 
reasoning  as  above. 

Certain  commenters  suggested  that 
the  Commission  should  establish  a 
different  QNC  standard  for  corporations 
that  wish  to  make  electioneering 
communications  than  the  standard  for 
those  that  wish  to  make  independent 
expenditures,  noting,  in  one  instance, 
that  "the  MCFL  exemption  must  be 
expanded  *   *   *  in  response  to  the 
greater  speech  burden  at  issue  in  the 
context  of  "electioneering 
communications'  versus  express 
advocacy."  According  to  this 
commenter.  "[wjith  respect  to  express 
advocacy,  the  Government's  regulatory 
interest  (however  weak)  is  at  its  zenith, 
and  the  category  of  speech  that  is 
burdened  is  strictly  defined. 
'Electioneering  communications," 
however,  constitute  a  much  larger 
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category  of  political  expression  that  is 
further  removed  from  advocatinj^  tor  a 
particular  candidate:  the  Government's 
regulatorv  interest  is  therefore  even 
more  attenuated  and  the  burden  upon 
political  speakers'  expression  is 
heightened   "  Another  commenter 
argued  that    the  regulatory  regime 
managing  any  exemption  from  coverage 
should  be  tailored  to  reflect  the  much 
weaker  interests  at  stake."  This 
commenter  also  stated  that,  under  the 
proposed  regulations,  groups  can  never 
know  in  advance  whether  their  QNC 
certification  will  be  accepted,  thus 
leaving  them  to  "speak  at  their  peril." 

Several  commenters,  as  noted  above, 
argued  that  the  Commission  could  not 
create  an  exception  for  MCFL 
corporations.  By  extension,  these 
commenters  opposed  the  certifical' m 
procedure  at  11  CFR  114.10 

The  Commission  concludes  that  the 
proposed  rule  is  better  left  intact  in  the 
final  rules.  Several  reasons  lead  to  this 
conclusion.  First,  the  Commission  is 
aware  of  nothing  suggesting  that 
Congress  intended  a  threshold  lower 
than  SIO.OOO  for  filing  the  certification, 
and  setting  the  certification  threshold  at 
the  level  that  first  triggers  reporting 
under  the  statute  minimizes  the  burden 
on  QN'Cs.  In  this  respect,  the 
certification  threshold  for  electioneering 
communications  is  comparable  to  the 
certification  threshold  for  independent 
expenditures.  Further,  as  noted  above, 
the  Commission  has  concluded  that 
statements  of  electioneering 
communications  need  not  be  filed  until 
the  communication  is  publicly 
distributed,  because  until  such  time  as 
the  communication  can  be  received  by 
50.000  persons,  it  is  not  an 
"electioneering  communication." 
Likewise,  until  a  person  makes  an 
electioneering  communication,  the 
Commission  has  no  reason  to  seek 
certification  of  QNC  status  Further,  the 
threshold  provides  a  clear  rule  that  is 
easy  to  follow. 

Moreover,  while  one  commenter 
argued  that    an  MCFL  corporation  can 
spend  its  funds  on  electioneering 
communications  only  if  it  establishes  it 
is  qualified  to  do  so,"  this  misconstrues 
the  certification  of  QNC  status. 
Corporations  may  spend  funds  for 
electioneering  communications  as  long 
as  they  meet  the  requirements  of 
qualified  non-profit  corporation  status. 
If  they  spend  SIO.OOO  or  more,  they 
must  certify  to  the  Commission  that 
they  meet  this  status.  However,  they 
need  not  obtain  prospective  approval  of 
QNC  status  prior  to  making 
electioneering  communications  or,  for 
that  matter,  independent 


expenditures."  Further,  if  a  corporation 
does  not  qualify  for  QNC  status,  it  is  not 
permitted  to  use  any  general  treasury 
funds  for  electioneering 
communications,  and  there  was  nothing 
in  the  pro(iosed  rules,  nor  is  there 
anything  in  the  final  rules,  to  suggest 
otherwise. 

Further,  the  commenters  advancing 
the  argument  that  the  C>ommission 
should  create  an  entirely  different 
standard  for  QNC  status  with  respect  to 
electioneering  communications,  than 
the  standard  for  QNC  status  with  respect 
to  independent  expenditures,  miss  a 
central  point  that  concerned  the 
sponsors  of  BCRA:  that  certain 
communications  that  do  not  necessarily 
expressly  advocate  for  a  candidate's 
election  or  defeat,  may  nevertheless 
have  an  impact  on  an  election.  There  is 
no  indication  that  Congress  intended 
the  MCFL  exception  to  apply  differently 
to  groups  making  electioneering 
communications  than  to  those  making 
independent  expenditures  The 
qualifications  for  QNC  status  in  pre- 
BCRA  11  CFR  114  10(c)  are  objective 
qualifications  that  would  be  apparent  to 
anv  corporation  contemplating  whether 
to  make  an  electioneering 
communication. 

Nevertheless,  the  Commission 
recognizes  that  certain  courts  have  held 
that  organizations  incorporated  under 
26  L'S.C.  501(c)(4)  that  do  not  meet  all 
of  the  strictures  contained  in  the 
Commissions  regulations  at  11  (]FR 
114.10(c)(1)  through  (c)(5)  may  still 
make  independent  expenditures 
without  violating  the  prohibition  at  2 
U.S.C.  441b(a).  It  is  appropriate  for  the 
Commission  to  allow  the  prevailing 
organization  to  certify  its  status  based 
on  the  court  ruling.  Accordingly,  the 
Commission  is  modifying  pre-BCRA  11 
CFR  114.10(e)(1)  (new 
§114.10(e)(l)(i)(B)).  to  allow 
organizations  that  prevail  in  litigation  to 
certify  their  QNC  status  based  on  the 
favorable  ruling.  This  modification  to 
the  rules  does  not  require  any 
modification  to  the  current  certification 
on  the  Commission's  Form  5  for 
independent  expenditures,  and  on  the 
new  form  the  Commission  intends  to 
create  for  electioneering 
communications.  Porm  9.  On  Form  5, 
that  certification  reads,  in  relevant  parts: 
"(I)f  the  independent  expenditures  are 
reported  herein  were  made  by  a 
corporation,  I  certify  that  the 
corporation  is  a  (QNC)  under  the 
Commission's  regulations."  This 


' '  of  Lijurse.  corporations  are  free  to  file  for  QNC 
status  before  niiiliins  elmtionenring 
I  omniunications  if  thuy  are  loncerned  about 
"speaking  at  their  peril." 


statement  would  remain  true  regardless 
of  the  reason  for  QNC  status:  either 
compliance  with  the  Commission's 
standards  in  §  114.10(c)  of  the 
regulations,  or  pursuant  to  judicial 
decision,  as  contemplated  by  new 
paragraph  (e)(l  )(i)(B)  of  §  1 14.10, 
Because  paragraph  (e)(l)(i)(B)  is 
referenced  by  the  paragraph  that 
addresses  certification  for  QNCs  making 
electioneering  communications, 
paragraph  (e)(l)(ii)(B),  this  holds 
equally  for  electioneering 
communications. 

2.  Disclaimers 

Section  11  CFR  114.10(g)  is  revised  to 
require  qualified  nonprofit  corporations 
to  comply  with  the  requirements  of  11 
CFR  110.11  regarding  non-authorization 
notices  ("disclaimers")  when  making 
electioneering  communications.  The 
final  rule  mirrors  the  proposed  rule. 
BCRA  amended  2  U.S.C.  44ld  to  require 
disclaimers  for  electioneering 
communications.  No  comments  were 
received  regarding  this  provision. 

3.  Segregated  Bank  Account 

Identical  in  substance  to  the  proposed 
rule,  §  114.10(h)  states  that  qualified 
nonprofit  corporations  may  establish  a 
segregated  bank  account  for  the  purpose 
of  depositing  funds  to  be  used  to  pay  for 
electioneering  communications,  as 
identified  in  11  CFR  part  104.  The  one 
revision  is  a  change  to  correct  the 
citation  to  where  the  rules  address  the 
segregated  bank  account.  This  proposal 
met  with  general  approval  by  the 
commenters. 

Proposed  §  114.10(i)  would  track  the 
language  in  2  U.S.C.  441b(c)(5),  which 
states  that  nothing  in  2  U.S.C.  44lb(c) 
shall  be  construed  to  authorize  an 
organization  exempt  from  taxation 
under  26  U.S.C.  501(a)  to  carry  out  any 
activity  that  is  prohibited  under  the 
Internal  Revenue  Code.  No  comments 
were  received  regarding  this  paragraph; 
this  paragraph  appears  in  the  final  rules. 

4.  "De  Minimis"  Standard 

The  Commission  also  sought 
comment  on  whether  a  provision  should 
be  added  to  the  rules  incorporating  a  de 
minimis  standard  for  QNCs,  in  light  of 
court  decisions  such  as  Minnesota 
Citizens  Concerned  for  Life.  Inc.  v.  FEC, 
936  F.  Supp.  633  (D.  Minn.  1996).  aff'd. 
113  F.3d  129  (8th  Cir.  1997)  ("MCC'L"). 
MCCL  allowed  QNCs  to  engage  in  a 
certain  amount  of  business  activity, 
accept  a  de  minimis  amount  of  funds 
from  corporations  and  labor 
organizations,  and  still  qualify  for  QNC 
status.  In  making  this  ruling,  the  court 
of  appeals  relied  on  its  previous  ruling 
in  Daw.  Holahan.  34  F.3d  1356  (8th 
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Cir.  1994),  in  which  the  court  addressed 
a  Minnesota  statute  that  had  been  based 
on  the  Supreme  Court's  MCFL  ruling, 
andnvhich  was  similar  to  the 
Commission's  rules  at  11  CFR  114.10.  In 
Day,  the  court  noted  that  the  key  issue 
was  "the  amount  of  for-profit  corporate 
funding  a  nonprofit  receives,  rather  than 
the  establishment  of  a  policy  not  to 
accept  significant  amounts.  .  .  .  (T)he 
facts  before  us  in  this  case  present  no 
risk  of  'the  corrosive  and  distorting 
effects  of  immense  aggregations  of 
wealth  that  are  accumulated  with  the 
help  of  the  corporate  form  and  that  have 
little  or  no  correlation  to  the  public's 
support  for  the  corporation's  political 
ideas.'  The  state,  far  from  having  shown 
that  MCCL  is  amassing  great  wealth  as 
a  result  of  corporate  donations, 
implicitly  concedes  that  MCCL  has  not 
received  any  significant  contributions 
from  for-profit  corporations."  Day,  34 
F.3d  at  1364  (citation  omitted). 

Several  commenters  opposed  a  de 
minimis  exception.  One  of  these 
commenters  cited  the  Supreme  Court's 
language  in  MCFL  regarding  the  policy 
of  the  organization  against  accepting 
contributions  from  corporations  or  labor 
organizations.  The  second  commenter 
argued  that  the  Commission  does  not 
have  the  authority  to  write  a  de  minimis 
standard,  suggesting  it  could  only  do  so 
if  BCRA  is  unconstitutional,  and  further 
asserting  that  only  the  courts  may  pass 
on  the  constitutionality  of  legislation 
passed  by  Congress.  This  commenter 
further  argued  that  there  has  been  no 
court  case  that  has  addressed  whether  a 
de  minimis  standard  is  required  for 
electioneering  communications. 
Further,  this  commenter  stated  that 
MCFL  did  not  contemplate  such  an 
exception.  BCRA's  principal  sponsors 
also  argued  that  no  section  501(c)(4) 
organization  that  accepts  even  a  de 
minimis  amount  of  corporate  or  labor 
organization  funds  can  meet  the 
definition  of  a  QNC.  They  argue  that 
this  position  is  consistent  with  MCFL, 
and  nothing  in  the  legislative  history  of 
BCRA  suggests  a  contrary  intent. 

Other  commenters  supported  a  de 
minimis  exception.  One  commenter 
argued  that  the  Commission  should 
apply  the  MCCL  standards.  This 
commenter  maintained  that  MCCL 
expands  the  reach  of  MCFL,  but  is 
constitutionally  consistent  with  it.  The 
commenter  further  argued  that,  without 
such  an  allowance,  organizations  that 
accept  a  small  amount  of  corporate  or 
labor  organization  funding  would  face 
uncertainty  about  their  status  as  QNCs 
and  their  ability  to  make  electioneering 
cortimunications. 

Another  commenter  also  supported 
allowing  corporations  that  accept  "a 


modest  or  incidental  or  de  minimis 
amount"  of  corporate  or  labor 
organization  funds  to  qualif\'  for  QNC 
status,  stating  that  many  organizations 
that  accept  such  funds  remain 
overwhelmingly  supported  by 
individual  members  and  contributors 
who  subscribe  to  the  views  and 
advocacy  of  the  organization.  Other 
commenters  argued  that  the  failure  to 
adopt  such  a  provision  would  result  in 
a  failure  to  cure  the  unconstitutionality 
of  the  electioneering  communications 
provisions.  Another  commenter  argued 
that  the  consensus  view  of  the  courts  of 
appeals  that  have  considered  the 
question  is  that  there  should  be  a  de 
minimis  standard.  This  commenter 
further  argued  that  the  Commission 
should  adopt  the  standard  articulated  in 
North  Carolina  Right  to  Life  v.  Bartlett. 
168  F.3d  705  (4th  Cir.  1999)  (where  the 
coiu't  determined  that  the  acceptance  of 
up  to  eight  percent  of  overall  revenues 
did  not  preclude  North  Carolina  Right  to 
Life  from  qualifying  for  a  state  MCFL 
exemption  because  the  corporate  funds 
were  "but  a  fraction  of  its  overall 
revenue"  and  were  not  "of  the 
traditional  form"). 

The  final  rules  maintain  the 
prohibition  against  QNCs  accepting  any 
funds  from  corporations  or  labor 
organizations  and  do  not  allow  them  to 
accept  a  de  minimis  amount.  The 
Commission  has  previously  considered 
the  issue  of  whether  to  allow  QNCs  to 
accept  a  de  minimis  amount  of 
corporate  or  labor  organization  funding. 
See  Explanation  and  Justification  for 
Regulations  on  Express  Advocacy: 
Independent  Expenditures:  Corporate 
and  Labor  Organization  Expenditures. 
60  FR  35,292  duly  6.  1995).  At  that 
time,  the  Commission  noted  that  "(t)he 
MCFL  Court  was  concerned  that 
business  corporations  and  labor 
organizations  could  improperly 
influence  qualified  nonprofit 
corporations  and  use  them  as  conduits 
to  engage  in  political  spending,"  and 
that  "the  Court  saw  MCFL's  policy  of 
not  accepting  business  corporation  or 
labor  organization  donations  as  the  way 
to  address  these  concerns."  60  FR  at 
35,301.  Further,  the  Commission  cited 
the  Supreme  Court's  decision  in  Austin 
V.  Michigan  Chamber  of  Commerce.  494 
U.S.  652  (1990),  to  support  a  complete 
ban  on  the  acceptance  of  corporate  or 
labor  organization  funds,  noting  the 
Court's  concerns  that  "the  danger  of 
'unfair  deployment  of  wealth  for 
political  purposes'  exists  whenever  a 
business  corporation  or  labor 
organization  is  able  to  funnel  donations 
through  a  qualified  nonprofit 
corporation."  60  FR  at  35.301. 


Accordingly,  the  Commission 
determined  that  qualified  nonprofit 
corporations  should  not  be  allowed  to 
accept  any  funds  frtmi  corporations  fir 
labor  (jrganizations. 

The  Commission  recognizes  that 
certain  courts  of  appeals  have 
recognized  a  de  minimis  exception 
permitting  the  acceptance  by  QNCs  of 
corporate  and  labor  organization  funds. 
These  circuit  courts,  however.  ha\e  not 
defined  the  exception  in  the  same  terms, 
and  therefore,  two  circuits  would  not 
necessarily  apply  the  de  minimis 
exception  to  the  same  s(>t  of 
circumstances.  Compare  MCCL.  936  F. 
Supp  633  (D.  Min'-    1996)  (.\/CFL- 
corporation  stati      .llowed  where 
organization  h;.     lot  received  "any 
significant  cont  ibutions  from  for-profit 
corporations")  with  \CRL.  168  F.3d  705 
(4th  Cir.  1999)  (A/CFL-corporation  status 
allowed  where  up  to  eight  percent  ol  the 
organization  unspecified  overall 
revenues  came  from  corporations,  where 
such  corporate  paymtmts  were  'not  of 
the  traditional  form  ").  Although  the 
Commission  doe'-  not  believe  it  is 
appropriate  to  e-  lablish  a  de  minimis 
exception  at  this  time,  the  (Commission 
retains  the  discretion  to  revisit  this  issue 
in  a  subsequent  rulemaking  proceeding 
or  otherwise.  See  62  FR  65.040  (Dec.  10, 
1997)  (pending  MCFL  Petition  for 
Rulemaking).  Court  rulings  regarding 
the  effect  of  de  minimis  corporate 
funding  on  QNC  certifications  for 
specific  organizations  are  discussed, 
above,  and  are  addressed  in  the  final 
rules  at  11  CFR  114.10(e)(lJ(i)(B). 

C.  1 1  CFR  114.14    Further  Restrictions 
on  the  Use  of  Corporate  and  Labor 
Organization  Funds  for  Electioneering 
Communications 

In  the  NPRM,  the  Commission 
proposed  a  new  rule.  11  CFR  114.14.  to 
implement  the  provisions  in  2  U.S.C. 
44lb(b)(2).  (c)(1)  and  (c)(3)  prohibiting 
corporations  and  labor  organizations 
from  directly  or  indinK:tly  disbursing 
anv  amount  from  general  treasury  funds 
for  anv  of  the  costs  of  an  electioneering 
communication.  Proposed  11  CFR 
114.14(a)  would  have  contained  the 
prohibition  that  applies  to  corporations 
and  labor  organizations  generally.  The 
rule  is  meant  to  eliminate  any  instance 
of  a  corporation  or  labor  organization 
providing  funds  out  of  their  general 
treasury  funds  to  pay  for  an 
electioneering  communication, 
including  through  a  non-Federal 
account.  This  met  with  general  approval 
from  the  commenters  and  remains  in  the 
final  rule  as  paragraph  (a)(1).  As  noted 
in  the  NPRM.  the  Commission  does  not 
view  BCRA  as  in  any  way  prohibiting  or 
restricting  payments  for  electioneering 
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communications  from  otherwise  lawful 
funds  raised  and  spent  by  the  Federal 
account  of  a  separate  segregated  fund. 

1.  Contributor  Liability  by  Corporations 
and  Labor  Organizations 

The  NPRM  also  sought  comments  on 
the  standards  to  be  employed  to 
determine  liability  of  the  corporation  or 
labor  organization  providing  the  funds. 
One  commenter  stated  that  the  standard 
should  be  whether  the  corporation  or 
labor  organization  intends  that  the 
person  to  whom  it  supplies  the  funds 
will  use  them  for  an  electioneering 
communication,  or  whether  it  knows  or 
should  ioiow  that  the  funds  will  be  used 
for  an  electioneering  communication. 
Another  commenter  suggested  that,  if 
the  funds  are  provided  for  another 
purpose,  that  should,  absent  evidence  to 
the  contrary,  lead  to  the  conclusion  that 
this  regulation  has  not  been  violated. 
Further,  if  the  hinds  are  provided 
subject  to  a  prohibition  against  their  use 
to  pay  for  electioneering 
communications,  that  should,  absent 
evidence  to  the  contrary,  lead  to  the 
same  conclusion.  Another  commenter 
suggests  that  a  corporation  or  labor 
organization  should  be  liable  if  it 
"specificallv  directs"  or  "suggests"  that 
the  funds  be  used  for  electioneering 
communications,  or  if  it  knows  or 
should  know  that  the  funds  will  be  used 
for  electir)neering  communications  The 
sponsors  of  BCRA  also  suggested  this 
latter  standard. 

Paragraph  (a)(2)  sets  forth  the 
standards  to  be  applied  in  determining 
whether  the  knowledge  requirement 
exists  by  providing  three  alternative 
wavs.  anv  one  of  which  would  establish 
that  a  corporation  or  labor  (organization 
has  knowingly  given,  disbursed, 
donated,  or  otherwise  provided,  funiis 
used  to  pay  for  an  electioneering 
communication. 

The  first  knowledge  standard  is  that 
of  actual  knowledge  The  second 
standard  requires  awareness  on  the  part 
of  the  corporation  or  labor  organization 
of  certain  facts  that  would  lead  a 
reasonable  person  to  conclude  that  there 
is  a  substantial  probability  funds  will  be 
used  to  pay  for  an  electioneering 
communication.  This  second  standard  is 
in  effect  a  "reason  to  know"  standard, 
and  is  different  from  a  "should  have 
known"  standard  Restatement  (Second) 
of  Agency,  sec.  9.  cmts  d  and  e  (1958). 
The  third  standard  addresses  situations 
in  which  the  corporation  or  labor 
organization  is  or  be<:omes  aware  of 
facts  that  should  have  led  any 
reasonable  person  to  inquire  about  the 
intent  of  the  person  receiving  the  funds 
for  their  use.  however,  the  corporation 
or  labor  organization  failed  to  so 


inquire.  This  third  alternative  is  in 
effect  a  willful  blindness  standard 
covering  situations  in  which  a  known 
fact  may  not  equal  a  substantial 
probability  of  illegality  but  at  least 
should  prompt  an  inquiry. 

The  final  rules  at  new  1 1  CFR 
1 14. 14(b),  like  the  proposed  rule, 
prohibit  any  person  who  accepts 
corporate  or  labor  organization  funds 
from  using  those  funds  to  pay  for  an 
electioneering  communication,  or  to 
provide  those  funds  to  any  other  person 
who  would  subsequently  use  those 
funds  to  pay  for  all  or  part  of  the  costs 
of  an  electioneering  communication. 
The  rule  is  intended  to  effectuate 
BCRAs  treatment  of  an  electioneering 
communication  as  being  made  by  a 
corporation  or  labor  organization  if  such 
an  entitv  indirectly  disburses  any 
amount  for  the  cost  of  the 
communication  from  their  general 
treasury  funds.  2  U.S.C.  441b(c)(3)(A). 
No  commenter  addressed  this  rule. 

Proposed  paragraph  (c)  of  11  CFR 
1 14.14  would  have  provided  certain 
limited  exceptions  to  allow  corporations 
or  labor  organizations  to  provide  funds 
that  might  subsequently  be  used  for 
elec:ti(m»H>ring  communications.  These 
exceptions  are  salarw  royalties,  or  other 
income  earned  from  bona  fide 
employment  or  other  contractual 
arrangements,  including  pension  or 
other  retirement  income;  interest 
earnings,  stock  or  other  dividends,  or 
proceeds  from  the  sale  of  the  person's 
stocks  or  other  investments;  or  receipt  of 
pavment  representing  fair  market  value 
for  goods  or  services  rendered  to  a 
corporation  or  labor  organization.  No 
commenter  suggested  any  oiher 
instances  of  corporate  or  labor 
organization  general  treasury  funds  that 
might  properly  be  used  to  pay  for 
electioneering  communications  other 
than  those  listed  at  paragraphs  (c)(1) 
through  (3).  and  the  proposed 
exceptions  received  general  support 
from  the  commenters.  These  exceptions 
are  being  included  in  the  final  rules. 

2.  Accounting  of  Funds  To  Ensure  That 
No  Funds  Received  From  Corporations 
or  Labor  Organizations  Are  Used  for 
Electioneering  Communications 

Section  114.14(d)(1).  like  the 
proposed  rules,  requires  perstms  who 
receive  funds  from  a  corporation  or  a 
labor  organization  that  do  not  meet  the 
exceptions  of  paragraph  (c)  to 
demonstrate  through  a  reasonable 
accounting  method  that  no  such  funds 
were  used  to  pay  for  any  portion  of  an 
electioneering  communication.  The 
Commission  sought  comment  on 
whether  a  specific  accounting  method 
should  be  required,  such  as  first-in-first- 


out,  last-in-first-out,  or  any  other 
method.  Several  commenters  did  not 
propose  specific  methods,  but  urged  the 
Commission  to  require  "a  more  spectfic 
and  stringent  accounting  method.'  or  "a 
higher  standard  of  accounting  than 
reasonable'  methods.  "  The  principal 
sponsors  of  BCRA  stated  that  the 
Commission  "should  insist  on  a  high 
level  of  certainty  in  any  accounting 
method  used  to  make  this 
demonstration." 

Further,  commenting  on  the  special 
account  available  to  QNCs  at  11  CFR 
114.10(h).  several  commenters 
suggested  that  this  option  be  available  to 
all  persons  who  make  electioneering 
communications.  One  commenter  stated 
that  it  interpreted  paragraph  (h)  to 
permit  non-QNC  entities  to  set  up  such 
an  account.  Likewise,  the  sponsors  of 
BCRA  noted  that  QNCs  are  not  the  only 
entities  that  might  want  to  set  up  such 
accounts. 

While  the  Commission  did  not  intend 
to  exclude  non-QNCs  from  establishing 
segregated  bank  accounts  similar  to 
those  described  at  paragraph  (h).  the 
proposed  rules  were  not  explicit  that 
non-QNCs  may  do  so.  Moreover,  as 
§  114.10  applies  only  to  QNCs.  some 
non-QNCs  may  not  realize  that  such  an 
account  would  be  available  to  them. 

Accordingly,  the  Commission  has 
added  a  provision  to  11  CFR  114.14(d) 
that  specifically  allows  any  person  who 
wishes  to  make  electioneering 
communications  to  establish  a  separate 
bank  account  from  which  it  pays  for 
electioneering  communications.  11  CFR 
1 14.14(d)(2).  This  account  must  only 
contain  funds  contributed  directly  to  it 
bv  individuals  who  are  United  States 
citizens  or  nationals  or  lawfully 
admitted  for  permanent  residence.  If 
persons  use  only  funds  from  such  an 
account  to  pay  for  an  electioneering 
communication,  then  they  will  have 
demonstrated  against  any  charge  to  the 
contrarv  that  they  did  not  use  funds 
from  a  corporation  or  labor  organization 
to  pay  for  the  communication,  and  their 
disclosure  of  their  contributors  will  be 
limited  to  the  names  and  addresses  of 
those  persons  who  donated  or  otherwise 
provided  funds  to  the  account. 
However,  if  a  person  uses  any  other 
funds  from  outside  of  this  account  to 
pay  for  the  electioneering 
communication,  then  it  will  have  to 
disclose  the  names  and  addresses  of  all 
persons  who  contributed  to  the  entity, 
as  required  by  11  CFR  104. 171(c)(8), "and 
will  have  to  provide  a  more  detailed 
accounting  to  demonstrate  that  the 
funds  used  did  not  come  from  a 
corporation  or  labor  organization.  Th^ 
ability  to  establish  this  segregated  bank 
account  is  also  intended  to  address,  in 
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part,  the  concerns  of  those  commenters 
who  objected  to  disclosing  their  entire 
donor  base. 

m.  Reporting  Requirements 

In  the  NPRM,  the  Commission  stated 
that  one  of  the  other  BCRA-related 
rulemaking  projects  is  reporting.  67  FR 
51.131.  This  reporting  rulemaking  is 
intended  to  consolidate  all  of  the 
proposed  amendments  to  11  CFR  part 
104  included  in  the  various  BCRA- 
related  NPRMs  into  one  NPRM.  Because 
public  disclosure  is  one  of  the  most 
important  aspects  of  the  FECA.  the 
Commission  concluded  that  a 
consolidated  rulemaking  on  reporting 
would  allow  the  public,  especially  those 
required  to  file  reports  and  statements 
under  the  FECA  and  BCRA,  to  review, 
understsmd,  and  comment  on  the  new 
and  revised  reporting  requirements  as 
the  result  of  BCRA  in  a  comprehensive 
manner. 

Consequently,  the  final  rules  on 
electioneering  communications  do  not 
include  the  changes  to  11  CFR  100.19. 
104.19,  and  105.2  that  were  part  of  the 
proposed  rules.  Rather,  a  brief 
discussion  of  the  major  issues  and 
comments  relating  to  the  reporting  of 
electioneering  communications  is 
included  in  this  Explanation  and 
Justification.  See  below.  The 
Consolidated  Reporting  NPRM  will 
include  revised  proposed  rules  for 
electioneering  communications 
reporting  that  will  take  into 
consideration  the  comments  that  the 
Commission  received  in  response  to  the 
Electioneering  Commimications  NPRM. 

A.  Disclosure  Date 

BCRA  requires  persons  who  make 
electioneering  communications  to  file 
disclosure  statements  with  the  FEC 
within  24  hours  of  the  disclosure  date. 
2  U.S.C.  434(f)(1).  In  the  previously 
published  NPRM,  proposed 
§  104.19(a)(l)(i)  and  (ii)  would  define 
"disclosure  date"  as  the  date  on  which 
"a  person  has  made  one  or  more 
disbursements,  or  has  executed  one  or 
more  contracts  to  make  disbursements, 
for  the  direct  costs  of  producing  or 
airing  electioneering  communications 
aggregating  in  excess  of  $10,000." 
NPRM,  67  FR  at  51,145.  The  NPRM, 
however,  sought  conunent  on  whether 
the  disclosure  date  should  be  the  date 
on  which  the  electioneering 
communications  are  publicly 
distributed.  Thus,  under  this  scenario, 
an  organization  could  meike 
disbursements  or  enter  into  a  contract  to 
make  disbursements  that  exceed 
$10,000  but  would  not  be  required  to 
disclose  the  disbursements  or  contract 
until  the  electioneering  communication 


is  aired,  broadcast  or  otherwise 
disseminated  by  television,  radio,  cable, 
or  satellite. 

All  nine  commenters  who  addressed 
this  issue  disagreed  with  the  proposed 
rule  and  advocated  adopting  a  final  rule 
that  would  define  "disclosure  date"  as 
the  date  of  the  airing  of  the 
electioneering  communication.  They 
argued  that  there  is  no  electioneering 
communication,  and  therefore  no 
reporting  requirement,  until  the 
communication  is  actually  aired  or 
otherwise  publicly  distributed.  One 
witness  at  the  hearing  did  acknowledge 
that  in  some  cases  it  may  be  difficult  to 
ascertain  when  an  electioneering 
communication  airs  for  purposes  of 
triggering  the  24-hour  reporting  period 
because  some  contracts  may  not  specif>' 
a  time  that  the  communication  will  be 
aired  or  because  in  some  instances  the 
broadcaster  may  fail  to  air  the 
communication  during  the  block  of  time 
specified  in  the  contract.  This  issue  will 
be  further  explored  in  the  consolidated 
reporting  NPRM. 

B.  Direction  or  Control 

The  previouslv  published  NPRM 
included  two  proposed  alternatives, 
identified  as  Alternative  4-A  and 
Alternative  4-B.  to  implement  the 
BCRA  requirement  to  disclose  "any 
person  sharing  or  exercising  direction  or 
control  over  the  activities"  of  the  person 
making  the  disbursement  for 
electioneering  communications.  See  2 
U.S.C.  434(f)(2)(A):  67  FR  51.146  (Aug. 
7,  2002).  Many  of  the  commenters 
expressed  the  belief  that  both 
alternatives  are  vague  and  could 
encompass  a  large  number  of  people, 
especially  if  the  communications  are 
made  by  membership  organizations. 
Some  of  the  commenters  were  also 
concerned  that  disclosing  this 
information  may  reveal  sensitive  or 
confidential  information  and  the 
decision-making  process  of 
organizations,  especially  non-profit 
organizations,  thereby  placing  them  at  a 
competitive  disadvantage.  For  these 
reasons,  these  commenters  argued  that 
the  Commission  should  require  limited, 
if  any.  disclosure  of  persons  who  share 
or  exercise  direction  or  control  over  the 
person  who  makes  disbursements  for 
electioneering  communications  or  the 
activities  involved  in  making 
electioneering  communications. 

In  contrast,  several  commenters. 
including  the  Congressional  sponsors  of 
BCRA,  disagreed  with  both  alternatives, 
arguing  that  neither  would  disclose 
sufficiently  the  information  required  by 
BCRA.  See  id.  They  argued  that  the 
piu-pose  of  this  disclosure  requirement 
in  2  U.S.C,  434(f)(2)(A)  is  to  reveal  not 


only  those  who  have  direction  or 
control  over  the  electioneering 
communications  but  also  those  who 
have  direction  or  control  over  the 
organization  that  makes  the 
electioneering  communications. 

This  issue  will  be  further  explored  in 
the  consolidated  reporting  NPRM. 

C.  Identification  of  Candidates  and 
Elections 

Under  2  U.S.C.  434(f)(2)(D). 
candidates  clearly  identified  in  the 
electioneering  communications,  and  the 
elections  to  which  the  electioneering 
communications  pertain,  must  be 
disclosed  in  24-hour  statements  filed 
with  the  Commission.  The  previously 
published  NPRM  provided  two 
alternatives  to  proposed  1 1  CFR 
104.19(b)(5).  identified  as  Alternative  5- 
A  and  Alternative  5-B,  that  would 
implement  this  statutory  provision.  67 
FR  51.146.  Both  alternatives  would 
require  disclosure  of  the  election  and 
each  clearlv  identified  candidate  that 
would  be  referred  to  in  the 
electioneering  communication,  but 
contain  different  language.  Commenters 
preferred  the  language  of  Alternative  5- 
B  because  it  would  be  easier  to  read  and 
would  be  more  consistent  with  2  U.S.C. 
434(f)(2)(D).  This  will  be  further 
explored  in  the  consolidated  reporting 
NPRM  to  follow. 

D.  Disclosure  of  Contributors  and 
Donors 

BCRA  requires  persons  who  make 
electioneering  communications  and 
who  establish  segregated  bank  accounts 
for  electioneering  communications  to 
disclose  the  names  and  addresses  of 
contributors  who  contribute  an 
aggregate  of  Si  ,000  or  more  to  that 
segregated  bank  account.  2  U.S.C. 
434(f)(2)(E). 1-  If  the  organization  that 
makes  electioneering  communications 
does  not  use  a  segregated  bank  account, 
then  BCR.^  requires  it  to  disclose  the 
names  and  addresses  of  all  contributors 
who  contribute  an  aggregate  of  Si. 000  or 
more  to  that  organization  from  the 
beginning  of  the  preceding  vear  through 
the  disclosure  date.  2  U.S.C.  434(f)(2)(F). 
In  reading  these  two  sections  of  BCR,^ 
together  with  2  U.S.C.  441b(c)(3)(B).  the 
Commission  stated  in  the  NPRM  that 
these  disclosure  requirements  for 
segregated  bank  accounts  appear  to 
apply  only  to  qualified  nonprofit 
corporations  organized  under  26  Ll.S.C. 
501(c)(4).  See  67  FR  51.143.  Therefore, 


'-  Please  nolp  that  this  diM-us.sion  ases  the  term.s 
"contributors"  and  "contribute  '  However,  in 
certain  circumstances,  it  mav  !"•  more  appropriate 
to  refer  to  "donors"  and  "donations     This 
distinction  will  be  addressed  in  more  detail  in  the 
consolidated  reporting  NPRM  to  follow. 
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previously  proposed  1 1  CIFR 
104.19(b)(6)  would  have  required  only 
QNCs  to  disclose  their  contributors  for 
purposes  of  electioneering 
communications. 

The  NPRM  explained  that  proposed 
section  104.19(b)(7)  would  clearly  state 
that  all  persons  who  are  permitted  to 
make  electioneering  communications 
under  BCRA.  including  QNCs  that  do 
not  use  segregated  bank  accounts, 
would  be  required  to  disclose  their 
contributors  who  contribute  an 
aggregate  of  over  Si  ,000  during  the 
given  time  period.  67  FR  .51.143. 
Nevertheless,  some  commenters 
interpreted  proposed  ^  104.19(b)(7)  to 
applv  onlv  to  QNCs  and  objected  to 
limiting  the  disclosure  requirements  to 
only  QNCs.  They  argued  that  BCRA 
does  not  limit  the  requirements  of  2 
U.S.C.  434(f)(2)(E)  and  (F)  to  just  QNCs. 
Consequently,  they  recommended  that 
all  persons  who  may  make 
electioneering  communications  should 
be  required  to  disclose  their 
contributors  under  proposed 
«i)  104.19(b)(7).  and  that  the  option  for 
segregated  bank  accounts  in  proposed 
§  104.19(b)(6)  should  be  extended  to  all 
persons  who  may  make  electioneering 
communications.  This  topic  will  also  be 
addressed  in  the  consolidated  reporting 
NPRM  to  be  published  shortly 

One  commenter  argued  that  the 
members  of  the  organizations  it 
represented  could  be  subjec:t  to  negative 
consequences  if  their  names  are 
disclosed  in  connection  with  an 
electioneering  communication.  As  a 
preliminary  matter,  the  Commission 
notes  that  any  group  may  opt  to  use  a 
separate  bank  account  under  1 1  CFR 
114.14(d)(2),  which  would  provide 
limited  disclosure.  The  FECA  provides 
for  an  advisory'  opinion  process 
concerning  the  application  of  any  of  the 
statutes  within  the  Commission's 
jurisdiction  or  any  regulations 
promulgated  by  the  Commission,  and 
such  a  group  could  also  seek  an 
advisory  opinion  from  the  Commission 
to  determine  if  the  group  would  be 
entitled  to  an  exemption  from 
disclosure  that  would  be  analogous  to 
the  exemption  provided  to  the  Socialist 
Workers  Party  in  Advisory-  Opinions 
1990-13  and  1996^6  (both  of  which 
allowed  the  Soctalist  Workers  Party  to 
withhold  the  identities  of  its 
contributors  and  persons  to  whom  it 
had  disbursed  funds  because  of  a 
reasonable  probability  that  the 
compelled  disclosure  of  the  party's 
contributors'  names  would  subject  them 
to  threats,  harassment,  or  reprisals  from 
either  government  officials  or  private 
parties).  BCRA's  legislative  history 
recognizes  the  need  for  limited 


exceptions  in  these  circumstances.  See 
148  Cong.  Re<:.  S2136  (daily  ed.  Mar.  20, 
2002)  (remarks  of  Sen.  Snowe). 

E.  NPRM  on  Consolidated  Reporting 

As  stated  above,  the  Consolidated 
Reporting  NPRM  will  include  revised 
proposed  rules  for  reporting 
electioneering  communications.  The 
Commission  appreciates  the  comments 
that  it  received  and  anticipates  that  they 
will  prove  useful  in  revising  the 
proposed  rules.  The  Commission 
encourages  the  commenters,  as  well  as 
others  who  did  not  comment  on  the 
initial  proposed  rules,  to  review  the 
revised  proposed  rule  that  will  be  part 
of  the  Consolidated  Reporting  NPRM 
and  to  submit  comments  at  the 
appropriate  time. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  Commission  certifies  that  the 
attached  final  rules  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  bases  of  this  certification  are 
several.  First,  the  only  burden  the  final 
rules  impose  is  on  persons  who  make 
elet;tioneering  communications,  and 
that  burden  is  a  minimal  one.  requiring 
persons  who  make  such 
communications  to  provide  the  names 
and  addres.ses  of  those  who  made 
donations  to  that  person,  when  the  costs 
of  the  electioneering  communication 
exceed  $10,000.  If  that  person  is  a 
corporation  that  qualifies  as  a  QNC, 
then  it  must  also  certify  that  it  meets 
that  status  The  number  of  small  entities 
affected  by  the  final  rules  is  not 
substantial. 

The  Commission  has  adopted  several 
rules  that  seek  to  reduce  any  burden 
that  might  accrue  to  persons  who  must 
file  reports.  First,  the  Commission  has 
interpreted  the  reporting  requirement 
such  that  no  reporting  is  required  until 
after  an  electioneering  communication 
is  publicly  distributed.  In  many  cases, 
this  will  only  require  that  person  to  file 
one  report  with  the  Commission.  Also, 
the  Commission  has  allowed  all  persons 
paying  for  electioneering 
communications  to  establish  segregated 
bank  accounts,  and  to  report  the  names 
and  addresses  of  only  those  persons 
who  contributed  to  those  accounts. 
Further,  the  Commission  has  interpreted 
the  statute  to  not  require  that  a 
certification  of  QNC  status  be  filed  until 
the  person  is  also  required  to  file  a 
disclosure  report.  These  are  significant 
steps  the  Commission  has  taken  to 
reduce  the  burden  on  those  who  would 
make  electioneering  communications. 
The  overall  burden  on  the  small  entities 


affected  by  the  final  rules  will  not 
amount  to  $100  million  on  an  annual 
basis. 

Furthermore,  because  the  Commission 
has  interpreted  BCRA  to  mean  that 
political  committees  do  not,  by 
definition,  make  disbursements  for 
electioneering  communications,  neither 
BCRA  nor  the  final  rules  require  any 
additional  reports  by  any  type  of 
Federal  political  committee.  Moreover, 
the  requirements  of  these  final  rules  are 
no  more  than  what  is  strictly  necessary 
to  comply  with  the  new  statute  enacted 
by  Congress. 

List  of  Subfects 

11  CFR  Part  100 

Elections. 
11  CFR  Part  114 

Business  and  industry.  Elections. 
Labor. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A  of  chapter  I  of 
title  1 1  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— SCOPE  AND  DEFINITIONS 
(2U.S.C.431) 

1.  The  authority  citation  for  11  CFR 
part  100  is  revised  to  read  as  follows: 

Authority:  2  U.S.C.  431.  434.  438(a)(8). 

2.  New  §  100.29  is  added  to  read  as 
follows: 

§  1 00.29    Electioneering  communication  (2 
U.S.C.  434{fX3)). 

(a)  Electioneering  communication 
means  any  broadcast,  cable,  or  satellite 
communication  that: 

(1)  Refers  to  a  clearly  identified 
candidate  for  Federal  office; 

(2)  Is  publicly  distributed  within  60 
days  before  a  general  election  for  the 
office  sought  by  the  candidate;  or  within 
30  days  before  a  primary  or  preference 
election,  or  a  convention  or  caucus  of  a 
political  party  that  has  authority  to 
nominate  a  candidate,  for  the  office 
sought  by  the  candidate,  and  the 
candidate  referenced  is  seeking  the 
nomination  of  that  political  party;  and 

(3)  Is  targeted  to  the  relevant 
electorate,  in  the  case  of  a  candidate  for 
Senate  or  the  House  of  Representatives. 

(b)  For  purposes  of  this  section — 

(1)  Broadcast,  cable,  or  satellite 
communication  means  a 
communication  that  is  publicly 
distributed  by  a  television  station,  radio 
station,  cable  television  system,  or 
satellite  system. 

(2)  Refers  to  a  clearly  identified 
candidate  means  that  the  candidate's 
name,  nickname,  photograph,  or 
drawing  appears,  or  the  identity  of  the 
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candidate  is  otherwise  apparent  through 
an  unambiguous  reference  such  as  "the 
President."  "your  Congressman,"  or 
"the  incumbent,"  or  through  an 
unambiguous  reference  to  his  or  her 
status  as  a  candidate  such  as  "the 
Democratic  presidential  nominee"  or 
"the  Republican  candidate  for  Senate  in 
the  State  of  Georgia." 

(3)(i)  Publicly  distributed  means  aired, 
broadcast,  cablecast  or  otherwise 
disseminated  for  a  fee  through  the 
facilities  of  a  television  station,  radio 
station,  cable  television  system,  or 
satellite  system. 

(ii)  In  the  case  of  a  candidate  for 
nomination  for  President  or  Vice 
President,  publicly  distributed  means 
the  requirements  of  paragraph  (b)(3)(i) 
of  this  section  are  met  and  the 
communication : 

(A)  Can  be  received  by  50,000  or  more 
persons  in  a  State  where  a  primary 
election,  as  defined  in  11  CFR  9032.7, 

is  being  held  within  30  days;  or 

(B)  Can  be  received  by  50,000  or  more 
persons  anywhere  in  the  United  States 
within  the  period  between  30  days 
before  the  first  day  of  the  national 
nominating  convention  and  the 
conclusion  of  the  convention. 

(4)  A  special  election  or  a  runoff 
election  is  a  primary  election  if  held  to 
nominate  a  candidate.  A  special  election 
or  a  runoff  election  is  a  general  election 
if  held  to  elect  a  candidate. 

(5)  Targeted  to  the  relevant  electorate 
means  the  communication  can  be 
received  by  50,000  or  more  persons — (i) 
In  the  district  the  candidate  seeks  to 
represent,  in  the  case  of  a  candidate  for 
Representative  in  or  Delegate  or 
Resident  Commissioner  to,  the 
Congress;  or 

(iijln  the  State  the  candidate  seeks  to 
represent,  in  the  case  of  a  candidate  for 
Senator. 

(c)  Electioneering  communication 
does  not  include  any  communication 
that: 

(1)  Is  publicly  disseminated  through  a 
means  of  communication  other  than  a 
broadcast,  cable,  or  satellite  television 
or  radio  station.  For  example, 
electioneering  communication  does  not 
include  communications  appearing  in 
print  media,  including  a  newspaper  or 
magazine,  handbill,  brochure,  bumper 
sticker,  yard  sign,  poster,  billboard,  and 
other  written  materials,  including 
mailings;  communications  over  the 
Internet,  including  electronic  mail;  or 
telephone  communications; 

{2J  Appears  in  a  news  story, 
commentary,  or  editorial  distributed 
through  the  facilities  of  any  broadcast, 
cable,  or  satellite  television  or  radio 
station,  unless  such  facilities  are  owned 
or  controlled  by  any  pelitical  party, 


political  conunittee,  or  candidate.  A 
news  story  distributed  through  a 
broadcast,  cable,  or  satellite  television 
or  radio  station  owned  or  controlled  by 
any  political  party,  political  committee, 
or  candidate  is  nevertheless  exempt  if 
the  news  story  meets  the  requirements 
described  in  11  CFR  100.132(a)  and  (b); 

(3)  Constitutes  an  expenditure  or 
independent  expenditure  provided  that 
the  expenditure  or  independent 
expenditure  is  required  to  be  reported 
under  the  Act  or  Commission 
regulations; 

(4)  Constitutes  a  candidate  debate  or 
forum  conducted  pursuant  to  1 1  CFR 
110.13.  or  that  solely  promotes  such  a 
debate  or  forum  and  is  made  by  or  on 
behalf  of  the  person  sponsoring  the 
debate  or  forum; 

(5)  Is  not  described  in  2  U.S.C. 
431(20){A)(iii)  and  is  paid  for  by  a 
candidate  for  State  or  local  office  in 
connection  with  an  election  to  State  or 
local  office;  or 

(6)  Is  paid  for  by  any  organization 
operating  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986.  Nothing 
in  this  section  shall  be  deemed  to 
supersede  the  requirements  of  the 
Internal  Revenue  Code  for  securing  or 
maintaining  501(c)(3)  status. 

PART  114— CORPORATE  AND  LABOR 
ORGANIZATION  ACTIVITY 

3.  The  authority  citation  for  part  114 
is  revised  to  read  as  follows: 

Authority:  2  U.S.C.  431(8)(B),  431(9)(B). 
432,  434.  437d(a)(8).  438(a)(8),  441b. 

4.  In  §  114.2,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  11 4.2    Prohibitions  on  contributions  and 
expenditures. 

***** 

(h)(1)  Any  corporation  whatever  or 
any  labor  organization  is  prohibited 
from  making  a  contribution  as  defined 
in  11  CFR  100.7(a).  Any  corporation 
whatever  or  any  labor  organization  is 
prohibited  from  making  a  contribution 
as  defined  in  11  CFR  114.1(a)  in 
connection  with  any  Federal  election. 

(2)  Except  as  provided  at  1 1  CFR 
114.10.  corporations  and  labor 
organizations  are  prohibited  from: 

(i)  Making  expenditures  as  defined  in 
11  CFR  100.8(a); 

(ii)  Making  expenditures  with  respect 
to  a  Federal  election  (as  defined  in  1 1 
CFR  114.1(a)).  for  communications  to 
those  outside  the  restricted  class  that 
expressly  advocate  the  election  or  defeat 
of  one  or  more  clearly  identified 
candidate(s)  or  the  candidates  of  a 
clearly  identified  political  party;  or 

(iii)  Making  payments  for  an 
electioneering  conimunication  to  those 


outside  the  restricted  class.  However, 
this  paragraph  (b)(2)(iii)  shall  not  apply 
to  State  party  committees  and  State 
candidate  committees  that  incorporate 
under  26  U.S.C.  527(e)(1).  provided  that: 

(A)  The  committee  is  not  a  political 
committee  as  defined  in  11  CFR  100.5; 

(B)  The  committee  incorporated  for 
liability  purposes  only: 

(C)  The  committee  does  not  use  any 
funds  donated  by  corporations  or  labor 
organizations  to  make  electioneering 
communications;  and 

(D)  The  committee  complies  with  the 
reporting  requirements  for 
electioneering  communications  at  1 1 
CFR  part  104. 
***** 

5.  In  §  114.10,  the  section  heading  and 
paragraphs  (a),  (d),  (e)  and  (g)  are 
revised  and  paragraphs  (h)  and  (i)  are 
added  to  read  as  follows: 

§  1 1 4.1 0    Nonprofit  corporations  exempt 
from  the  prohibitions  on  making 
independent  expenditures  and 
eiectioneering  communications. 

(a)  Scope.  This  section  describes  those 
nonprofit  corporations  that  qualif\'  for 
an  exemption  in  11  CFR  114.2.  It  sets 
out  the  procedures  for  demonstrating 
qualified  nonprofit  corporation  status, 
for  reporting  independent  expenditures 
and  electioneering  communications, 
and  for  disclosing  the  potential  use  of 
donations  for  political  purposes. 
***** 

(d)  Permitted  corporate  independent 
expenditures  and  electioneering 
communications.  (1)  A  qualified 
nonprofit  corporation  may  make 
independent  expenditures,  as  defined  in 
11  CFR  100.16,  without  violating  the 
prohibitions  against  corporate 
expenditures  contained  in  1 1  CFR  part 

114. 

(2)  A  qualified  nonprofit  corporation 
may  make  electioneering 
communications,  as  defined  in  11  CFR 
100.29.  without  violating  the 
prohibitions  against  corporate 
expenditures  contained  in  1 1  CFR  part 
114. 

(3)  Except  as  provided  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section,  qualified 
nonprofit  corporations  remain  subject  to 
the  requirements  and  limitations  of  1 1 
CFR  part  114,  including  those 
provisions  prohibiting  corporate 
contributions,  whether  monetary  or  in- 
kind. 

(e)  Qualified  nonprofit  corporations: 
reporting  requirements.— (I)  Procedures 
for  demonstrating  qualified  nonprofit 
corporation  status,  (i)  If  a  corporation 
makes  independent  expenditures  under 
paragraph  (d)(1)  of  this  section  that 
aggregate  in  excess  of  $250  in  a  calendar 
year,  the  corporation  shall  certify,  in 
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acciirdance  with  paragraph  (o)(  1  )(i)(B)  ol 
this  section,  that  it  is  eligible  for  an 
exemption  from  the  prohibitions  against 
corporate  expenditures  contained  in  1 1 
CFRpart  114. 

(A)  This  certification  is  due  no  later 
than  the  due  date  of  the  first 
independent  expenditure  report 
required  under  paragraph  (e){2){i)  of  this 
section. 

(B)  This  certification  may  be  made 
either  as  part  of  filing  FEC  Form  5 
(independent  expenditure  form)  or.  it 
the  corporatitm  is  not  required  to  file 
electronically  under  1 1  CFR  104. IH,  by 
submitting  a  letter  in  lieu  of  the  form 
The  letter  shall  contain  the  name  and 
address  of  the  corporation  and  the 
signature  and  printed  name  of  the 
individual  filing  the  qualif\ing 
statement.  The  letter  shall  also  certifv 
that  the  corporation  has  the 
characteristics  set  forth  in  paragraphs 
(c)(1)  through  (c)(5)  of  this  section.  A 
corporation  that  does  not  have  all  of  the 
characteristics  set  forth  in  paragraphs 
(c)(1)  through  (c)(5)  of  this  section,  but 
has  been  deemed  entitled  to  qualified 
nonprofit  corporation  status  by  a  lourt 
of  competent  jurisdiction  in  a  case  in 
which  the  same  corporation  was  a  party, 
mav  certify  that  application  of  the 
court's  ruling  to  the  corporation's 
activities  in  a  subsequent  year  entitles 
the  corporation  to  qualified  nonprofit 
corporation  status.  Such  certification 
shall  be  included  in  the  letter  submitted 
in  lieu  of  the  FEC  form. 

(ii)  If  a  corporation  makes 
electioneering  communications  under 
paragraph  (d)(2)  of  this  section  that 
aggregate  in  excess  of  510,000  in  a 
calendar  year,  the  corporation  shall 
certif%\  in  accordance  with  paragraph 
(e)(l)(ii)(B)  of  this  section,  that  it  is 
eligible  for  an  exemption  from  the 
prohibitions  against  corporate 
expenditures  contained  in  11  CFR  part 
114. 

(A)  This  certification  is  due  no  later 
than  the  due  date  of  the  first 
electioneering  communication 
statement  required  under  paragraph 
(e)(2)(ii)  of  this  section. 

(B)  This  certification  must  be  made  as 
part  of  filing  FEC  Form  9  (electioneering 
communication  form) 

(2)  Reporting  independent 
expenditures  and  electioneering 
comnnunications.  (i)  Qualified  nonprofit 
corporations  tha*  make  independent 
expenditures  aggregating  in  excess  of 
S250  in  a  calendar  year  shall  file  reports 
as  required  by  11  CFR  part  104. 

(ii)  Qualified  nonprofit  corporations 
that  make  electioneering 
communications  aggregating  in  excess 
of  $10,000  in  a  calendar  year  shall  file 


statements  as  required  bv  11  CFR 
104.14 

***** 

(g)  Xnn-(nithorizati<>n  notice. 
Qualified  nonprofit  corporations  making 
independent  expenditures  or 
electioneering  communications  under 
this  section  shall  comply  with  the 
requirements  of  11  CFR  110.11. 

(hi  Sfgifgdted  hanl<  account.  A 
qualified  nonprofit  corporation  may,  but 
IS  not  r(U]uired  to,  establish  a  segregated 
bank  account  into  which  it  deposits 
only  funds  donated  or  otherwise 
provided  bv  individuals,  as  described  in 
1 1  C^FR  part  104,  from  which  it  makes 
disbursements  for  electioneering 
communications. 

(i)  Aetivities  prohibited  by  the  Internal 
Revenue  Code.  Nothing  in  this  section 
shall  be  construtMl  to  authorize  any 
organization  exempt  from  taxation 
under  26  ll.S.C.  501(a).  including  any 
qualified  nonprofit  corporation,  to  carry 
out  .mv  activity  that  it  is  prohibited 
from  undertaking  by  the  Internal 
Revenue  Code,  26  U.S.C.  501,  et  seq. 

6.  Section  114.14  is  added  to  read  as 
follows: 

§  1 14.14  Further  restrictions  on  the  use  of 
corporate  and  labor  organization  funds  for 
electioneering  communications. 

[,i)(  1 1  (Corporations  and  labor 
organizations  shall  not  give,  disburse, 
donate  or  otherwise  provide  funds,  the 
purpose  of  which  is  to  pay  for  an 
electioneering  communication,  to  any 
other  person. 

(2)  A  corporation  or  labor 
organization  shall  be  deemed  to  have 
given,  disbursed,  donated,  or  otherwise 
provided  funds  under  paragraph  (a)(1) 
of  this  section  if  the  corporation  or  labor 
organization  knows,  has  rea.son  to  know, 
or  willfully  blinds  itself  to  the  fact,  that 
the  person  to  whom  the  funds  are  given, 
disbursed,  donated,  or  otherwise 
provided,  intended  to  use  them  to  pay 
for  an  electioneering  communication. 

(b)  Persons  who  accept  funds  given, 
disbursed,  donated  or  otherwise 
provided  by  a  corporation  or  labor 
organization  shall  not: 

(1)  Use  those  funds  to  pay  for  any 
electioneering  communication;  or 

(2)  Provide  any  portion  of  those  funds 
to  any  person,  for  the  purpose  of 
defraying  any  of  the  costs  of  an 
electioneering  communication. 

(c)  The  prohibitions  at  paragraphs  (a) 
and  (b)  of  this  section  shall  not  apply  to 
funds  disbursed  by  a  corporation  or 
labor  organization,  or  received  by  a 
person,  that  constitute — 

( 1 )  Salary,  royalties,  or  other  income 
earned  from  bona  fide  employment  or 
other  contractual  arrangements, 


including  pension  or  other  retirement 
income: 

(2)  Interest  earnings,  stock  or  other 
dividends,  or  proceeds  from  the  sale  of 
the  person's  stocks  or  other  investments: 
or 

(3)  Receipt  of  payments  representing 
fair  market  value  for  goods  provided  or 
services  rendered  to  a  corporation  or 
labor  organization. 

(d)(1)  Persons  who  receive  funds  from 
a  corporation  or  a  labor  organization 
that  do  not  meet  the  exceptions  of 
paragraph  (c)  of  this  section  must  be 
able  to  demonstrate  through  a 
reasonable  accounting  method  that  no 
such  funds  were  used  to  pay  any 
portion  of  an  electioneering 
communication. 

(2)  Any  person  who  wishes  to  pay  for 
electioneering  communications  may. 
but  is  not  required  to.  establish  a 
segregated  bank  account  into  which  it 
deposits  only  funds  donated  or 
otherwise  provided  by  individuals,  as 
described  in  11  CFR  part  104.  Use  of 
funds  exclusively  from  such  an  account 
to  pay  for  an  electioneering 
communications  shall  satisfy  paragraph 
(d)(1)  of  this  section.  Persons  who  use 
funds  exclusively  from  such  a 
segregated  bank  account  to  pay  for  an 
electioneering  communication  shall  be 
required  to  only  report  the  names  and 
addresses  of  those  individuals  who 
donated  or  otherwise  provided  an 
amount  aggregating  SI. 000  or  more  to 
the  segregated  bank  account,  aggregating 
since  the  first  day  of  the  preceding 
calendar  year. 

D.ilt'd:  October  11.  2002. 
David  M.  Mason, 

Chairman.  Federal  Election  Commission. 
IKR  Uo(  .  02-2fi482  Kiltul  10-22-02:  8:45  am] 
BILUNG  CODE  671 5-01 -P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  100 
[Notice  2002-21] 

FCC  Database  on  Electioneering 
Communications 

AGENCY:  Federal  Election  Commission. 
ACTION:  Interim  final  rules  with  requests 
for  comments. 


summary:  The  Federal  Election 
Commission  is  promulgating  interim 
final  rules  regarding  electioneering 
communications,  which  are  certain 
television  and  radio  communications 
that  refer  to  a  clearly  identified  Federal 
candidate  and  that  are  targeted  to  the 
relevant  electorate  within  60  days  before 
a  general  election  or  within  30  days 
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before  a  primary  election  for  Federal 
office.  These  interim  final  rules 
implement  a  portion  of  the  Bipartisan 
Campaign  Reform  Act  of  2002 
("BCRA"),  which  adds  to  the  Federal 
Election  Campaign  Act  new  provisions 
regarding  "electioneering 
communications."  BCRA  defines 
electioneering  commimications  to  mean 
certain  communications  that  can  be 
received  by  50,000  or  more  persons  in 
the  State  or  district  that  a  candidate 
seeks  to  represent.  The  interim  final 
rules:  Identify  the  Web  site  of  the 
Federal  Communications  Commission 
("FCC")  as  the  appropriate  place  to 
acquire  information  as  to  whether  a 
communication  will  be  capable  of  being 
received  by  50,000  persons;  allow  those 
who  make  communications  to  rely  on 
information  on  the  FCC's  Web  site  to 
determine  whether  their 
commimications  will  be  capable  of 
being  received  by  50,000  or  more 
persons  in  a  given  area;  set  out  the 
formulae  to  be  used  to  determine 
whether  a  communication  can  be 
received  by  50,000  or  more  persons;  and 
specify  three  ways  that  a  person  can 
demonstrate  that  a  conununication  did 
not  reach  50,000  persons  in  a  particular 
Congressional  district  or  State,  if  the 
FCC  database  is  silent  on  the  matter. 
Further  information  is  provided  in  the 
Supplementary  Information  that 
follows. 

DATES:  These  rules  are  effective  on 
November  22,  2002.  Comments  must  be 
received  on  or  before  January  21,  2003. 
addresses:  All  comments  should  be 
addressed  to  Ms.  Mai  T.  Dinh,  Acting 
Assistant  General  Counsel,  and  must  be 
submitted  in  either  electronic  or  written 
form.  Electronic  mail  comments  should 
be  sent  to  FCCdatabase@fec.gov  and 
must  include  the  full  name,  electronic 
mail  address,  and  postal  service  address 
of  the  commenter.  Electronic  mail 
comments  that  do  not  contain  the  full 
name,  electronic  mail  address,  and  the 
postal  service  address  of  the  commenter 
will  not  be  considered.  Faxed  comments 
should  be  sent  to  (202)  219-3923,  with 
printed  copy  follow-up  to  ensure 
legibility.  Written  comments  and 
printed  copies  of  faxed  comments 
should  be  sent  to  Federal  Election 
Commission,  999  E  Street,  NW., 
Washington,  DC  20463,  Commenters  are 
strongly  encouraged  to  submit 
comments  electronically  to  ensure 
timely  receipt  and  consideration.  The 
Commission  will  make  every  effort  to 
post  public  comments  on  its  Web  site 
within  ten  business  days  of  the  close  of 
the  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mai  T.  Dinh,  Acting  Assistant  General 


Coimsel,  or  Mr.  Anthony  T.  Buckley, 
Attorney.  999  E  Street,  NW., 
Washington,  DC  20463.  (202)  694-1650 
or  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
BipEirtisan  Campaign  Reform  Act  of 
2002,  Pub.  L,  107-155,  116  Stat.  81 
(Mar.  27,  2002),  contains  extensive  and 
detailed  amendments  to  the  Federal 
Election  Campaign  Act  of  1971,  as 
amended,  2  U.S.C.  431  et  seq.  Among 
these  amendments  are  provisions  in 
Title  2  of  BCRA  that  address 
electioneering  communications.  The 
Conmiission  published  a  Notice  of 
Proposed  Rulemaking  ("NPRM")  on 
which  these  interim  final  rules  are 
based  in  the  Federal  Register  on  August 
7.  2002,  67  FR  51,131  (Aug.  7.  2002). 
Written  comments  were  due  by  August 
21,  2002  for  those  who  wished  to  testify 
or  by  August  29,  2002  for  all  other 
commenters.  The  names  of  commenters 
and  their  comments  are  available  at 
httpj/v^'ww.f ec.gov /register. htm  under 
"Electioneering  Communications."  The 
Commission  held  a  public  hearing  on 
the  NPRM  on  August  28  and  29,  2002, 
at  which  it  heard  testimony  from  12 
witnesses.  Transcripts  of  the  hearing  are 
available  at  http://www.fec.gov/ 
register.htm  under  "Electioneering 
Communications. ' '  ^ 

The  Electioneering  Communications 
NPRM  had  several  components, 
including  the  definition  of 
"electioneering  communication";  the 
prohibitions  on  corporations  and  labor 
organizations  from  making 
disbursements  for  electioneering 
communications,  with  limited 
exceptions;  the  reporting  requirements: 
and  the  database  that  will  be  developed 
and  maintained  by  the  Federal 
Communications  Commission  ("FCC") 
to  determine  whether  a  communication 
reaches  50,000  persons  in  the  relevant 
Congressional  district  or  State. 

Throughout  this  rulemaking,  the 
Commission  and  the  FCC  have 
recognized  that  the  creation  of  the  FCC 
database  will  be  a  difficult  and 
complicated  undertaking,  given  the 
statutory  deadline  for  promulgation  of 
rules  implementing  BCRA.^  For  the 
Commission,  the  difficulties  reside  not 
in  the  development  of  the  database,  but 
in  determining  the  various  ways  that 


'  Oral  testimony  at  tlie  Commission's  public 
hearing  and  written  comments  are  both  considered 
"comments  "  in  this  document. 

^  Section  402(c)(1)  of  BCRA  establishes  a  general 
deadline  of  270  days  for  the  Commission  to 
promulgate  regulations  to  carry  out  BCRA.  The 
President  of  the  United  States  signed  BCRA  into 
law  on  March  27.  2002.  so  the  270-day  deadline  is 
December  22,  2002.  The  interim  final  rules  do  not 
apply  to  any  runoff  elections  required  by  the  results 
of  the  November  5,  2002  general  election.  2  U.S.C. 
431  note. 


communications  can  be  distributed  and 
the  options  for  measuring  how  many 
persons  can  receive  them.  Therefore,  the 
Commission  is  separating  the  final  rules 
addressing  the  FCC  database  from  the 
final  rules  on  Electioneering 
Communications  so  that  it  may  continue 
to  receive  and  consider  comments  and 
information  on  the  FCC  database. 

Under  the  Administrative  Procedures 
Act,  5  U.S.C.  553(d),  and  the 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C,  801(a)(1). 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  The  interim  final  rules  on  the 
FCC  database  on  electioneering 
communications  were  transmitted  to 
Congress  on  October  11.  2002. 

Explanation  and  Justification 

Introduction 

BCRA  at  2  U.S.C.  434(f)(3)  defines  a 
new  term,  "electioneering 
communications."  This  term  includes 
broadcast,  cable,  or  satellite 
communications:  (1)  That  refer  to  a 
clearly  identified  Federal  candidate:  (2) 
that  are  transmitted  within  certain  time 
periods  before  a  primary  or  general 
election;  and  (3)  that  are  "targeted  to  the 
relevant  electorate,"  that  is,  the  relevant 
Congressional  district  or  State.  A 
communication  is  "targeted  to  the 
relevant  electorate"  if  it  can  be  received 
by  50,000  or  more  persons  in  the 
Congressional  district  or  State.  < 

Pursuant  to  section  201(b)  of  BCRA,-* 
the  FCC  "shall  compile  and  maintain 
any  information  (that  this  Commission] 
may  require  to  carry  out  (the 
electioneering  communications 
disclosure  requirements  of  BCR^'\,)  and 
shall  make  such  information  available  to 
the  public  on  the  (FCC's)  Web  site." 
These  requirements  are  necessary  to 
promote  compliance  with  the  disclosure 
and  funding  requirements  in  the  new 
law  regarding  electioneering 
communications.  Those  who  wish  to 
make  communications  that  meet  the 
content,  timing,  and  medium 
requirements  of  the  electioneering 
communication  definition  must  be  able 
to  easily  determine  whether  the  radio  or 
television  stations,  cable  systems,  or 
satellite  systems  on  which  they  wish  to 
publicly  distribute  their 
communications  will  reach  50,000  or 
more  persons  in  the  State  (U.S.  Senate 


1  Spe  the  Electioneermp  Communications  Final 
Rules,  which  are  promulgated  in  ( oniunction  with 
these  interim  final  rules,  for  the  miplcmenlalion  of 
the  definition  of  ■electionfering  coiniiiunication   ' 

<This  section  of  BCRA  has  not  been  codified. 
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candidates  ur  presidential  primary 
candidates)  or  Congressional  district 
[U.S.  House  of  Representatives 
candidates)  in  which  the  candidate 
mentioned  in  the  communication  is 
running. 

11  CFR  100. 2q(b)(6)— Information 
.Available  on  the  FCC  Web  .Site 

In  the  NPRNl.  the  Commission 
described  some  of  the  search 
capabilities  that  will  be  necessary  and 
some  features  that  would  be  helpful  on 
the  FCC's  Web  site,  as  well  as  some 
contemplated  for  the  (Commission's  own 
Web  site  The  Cftmmission  also  posed  a 
number  of  questions  related  to  the 
techniques  for  determining  whether  a 
communicatiim  will  reach  50.000  or 
more  persons  in  a  (Congressional  district 
or  State.  The  NPRM  invited  comments 
on  what  additional  information.  Web 
site  features,  or  search  options  should 
be  made  available  Finallv.  the  NPRM 
stated  that  the  final  rule  would  list  the 
tvpes  of  information  that  the  FCC 
determines  it  will  provide  on  its  Web 
site. 

The  Media  Bureau  of  the  Federal 
Communications  Commission  provided 
comments  on  these  issues,  as  did  ten 
other  commenters.  The  FCC. 
acknowledges  that  BCR.A  requires  it  to 
create,  maintain  and  make  available  to 
the  public  on  its  Web  site  a  database  of 
information  necessary  to  determine  if  a 
t  ommunication  can  be  received  by 
50,000  or  more  persons  in  any 
Congressional  district  or  State.  The  FCC 
emphasized  that  "this  undertaking 
could  be  extraordinarily  (omplex  and 
will  require  the  expenditure  nt 
substantial  resources  in  terms  nf  tinu!. 
monev.  and  personnel   "  The  FCC 
cautioned  that,  at  a  minimum,  this 
database  will  involve  the  integration  of 
information  regarding  the  population 
and  the  geography  of  (Congressional 
districts  and  Stale  boundaries,  and  that 
it  could  also  require  the  FCC  to  examine 
"more  detailed  information  relating  to 
the  specific  programming  s(;rvices 
transmittt?d  or  carried  bv  each  broadcast 
station,  cable  system,  and  satellite 
system  in  the  country." 

The  FCC  also  stated  that  the  "creation 
and  maintenance  of  a  database  that 
complies  with  *    *    *  BCRA  will  be.  no 
matter  what  the  details,  a  large  and 
difficult  undertaking."  The  FCC 
provided  numerical  data  that 
underscore  the  magnitude  of  its  task, 
noting  that,  as  of  lune  30.  2002.  there 
are  8450  FM  radio  stations.  481 1  .AM 
radio  stations,  and  1712  full-power 
analog  television  stations  operating  in 
the  United  States,  and  that  as  of  August 
27.  2002.  there  are  516  digital  television 
stations.  10.500  cable  systems,  and 


several  satellite  providers.  Because  of 
the  nature  of  this  task,  the  FCC  asked 
this  Commission  to  craft  rules  that  will 
simplify  the  task  to  the  extent  possible. 
The  FCC  sought  flexibility  and 
discretion  to  implement  the  database 
based  upon  its  expertise  and  available 
data,  so  that  it  will  be  able  to  provide 
the  public  with  the  information  as 
quickly  and  accurately  as  possible. 

(Jne  commenter  argued  that  the 
proposal  in  the  NPRM  regarding  what 
information  should  be  available  on  the 
FCC  Web  site  was  not  sufficient.  This 
commenter  suggested  that  the 
Commission  also  require  the  FCC  "to 
compile  and  maintain  a  database. 
available  on  the  World  Wide  Web.  of 
certain  information  that  has  to  be 
collected  any  way  under  section  504  of 
the  BCRA."  Section  504  of  BCRA. 
amends  the  Communications  Act  of 
1934  to  require  broadcast  licensees  to 
maintain  certain  records  regarding 
requests  to  purchase  broadcast  time  for 
the  purpose  of  communicating  a 
message  of  a  political  nature.  See  47 
US.C.  315(e). 

Eight  commenters  either  stated 
specifically  that  they  supported  the 
database  concept  as  described  in  the 
NPRM.  or  bv  their  comments,  appeared 
to  support  it.  One  c;ommenter  urged  the 
Commission  to  defer  to  the  FCC's 
determination  of  the  specifics  of  how 
the  database  shcjuld  operate. 

In  order  to  provide  the  FCC  with  the 
most  flexibility  possible,  the 
Commission  has  decided  not  to  include 
in  the  final  rule  any  additional 
recjuirements  as  to  the  types  of 
information  to  be  made  available  on  the 
FCtC's  Web  site.  Instead,  the  interim 
final  rule  lists  only  what  is  required  bv 
BCRA:  the  FCC's  Web  site  will  provide 
information  that  will  permit  those  who 
wish  to  make  communications  to 
determine  easily  whether  the  radio  or 
television  stations,  cable  systems,  or 
satellite  systems  through  which  they 
wish  to  publicly  di.stribute  their 
ccunmunications  will  reach  50,000  or 
more  persons  in  a  particular  State  or 
Congressional  district,  and,  therefore, 
whether  they  are  required  to  file 
statements  of  electioneering 
communications  with  the  Federal 
Election  Commission.  Due  to  the  stated 
challenge  the  FCC  is  facing  in  creating 
this  Web  site  database,  and  because 
section  504  of  BCRA  includes 
information  unrelated  to  electioneering 
communications,  the  Commission  does 
not  believe  it  is  appropriate  to  require 
the  FCC  to  include  such  information  in 
its  databasiv 

The  Commission  also  received 
comments  on  the  statement  in  the 
proposed  rule  at  §  100.29(b)(5)  that 


reliance  on  the  FCC  information  will  be 
a  complete  defense  to  a  charge  that  a 
communication  was  capable  of  being 
received  by  50.000  or  more  persons,  and 
that  as  a  result,  the  communication  met 
the  definition  of  an  "electioneering 
communication."  All  of  the  commenters 
who  addressed  this  topic  agreed  that 
reliance  on  the  information  provided  on 
the  FCC  Web  site  should  be  sufficient, 
and  many  of  them  believed  it  should  be 
a  complete  defense  to  any  liability 
arising  under  BCRA.  One  commenter 
argued  that  the  Commission  should 
permit  challenges  to  the  information 
provided  on  the  FCC  Web  site.  Another 
commenter  argued  that,  if  the  database 
cannot  state  whether  a  communication 
transmitted  over  a  particular  outlet 
reaches  50,000  or  more  persons,  then  it 
should  be  presumed  to  not  reach  50,000 
or  more  persons.  Another  commenter 
argued  that  the  Commission  should 
announce  that  it  will  not  entertain 
complaints  of  violations  until  the 
technological  issues  are  resolved  and 
the  targeting  information  is  available  as 
proposed. 

Under  the  interim  final  rules  at  11 
CFR  100.29(b)(6)(i),  if  the  FCC  database 
indicates  that  a  communication  cannot 
be  received  by  50,000  or  more  persons 
in  a  particular  Congressional  district  or 
State,  then  such  information  shall  be  a 
complete  defense  against  any  charge 
that  such  communication  constitutes  an 
electioneering  communication  with 
respect  to  that  particular  district  or 
State,  as  long  as  such  information  is 
posted  on  the  FCC's  Web  site  on  or 
before  the  date  the  communication  is 
publicly  distributed. 

The  proposed  rule  in  the  NPRM 
would  have  stated  that  a  defense 
involving  the  information  on  the  FCC 
Web  site  would  be  available  if  the 
person  making  the  communication 
relied  on  the  information  prior  to  the 
public  distribution  of  the 
communication.  The  interim  final  rule 
removes  the  reliance  requirement.  The 
information  on  the  FCC  Web  site  is 
intended  to  state  objective  facts 
regarding  the  reach  of  broadcast  systems 
and  networks,  and  cable  and  satellite 
systems.  These  facts  are  true  regardless 
of  whether  the  person  making  the 
communication  knew  of  them  or 
intended  to  make  an  electioneering 
communication. 

However,  the  Commission  is 
concerned  that  the  FCC  database  may 
not  be  able  to  provide  information  for 
every  possible  system  or  network,  or 
may  not  be  operational  in  time  for  any 
special  elections  in  2003  when  such 
information  might  be  necessary.  In  those 
situations,  paragraphs  (b)(6)(ii)(A) 
through  (C)  set  out  three  ways  a  person 
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can  establish  a  defense  to  a  charge  that 
a  communication  reached  50,000  or 
more  persons  in  a  particular  district  or 
State. 

The  first  method  is  if  the  person 
reasonably  relied  on  written 
documentation  obtained  from  the  entity 
publicly  distributing  the 
commimication,  stating  that  the 
communication  cannot  be  received  by 
50,000  or  more  persons  in  the  specified 
Congressional  district  (for  U.S.  House  of 
Representatives  candidates)  or  State  (for 
U.S.  Senate  candidates  or  presidential 
primary  candidates). 

The  second  method  is  if  the 
communication  is  not  publicly 
distributed  on  a  broadcast  station,  radio 
station  or  cable  system  located,  in  whole 
or  in  part,  in  any  Metropolitan  Area 
(MA).  For  many  years,  the  Commission 
has  used  the  Office  of  Management  and 
Budget's  (OMB)  definition  of  MA  in 
other  portions  of  the  Commission's 
regulations  governing  national 
convention  host  committee  financing. 
See  11  CFR  9008.52(c)(2)  ("For  purposes 
of  this  section,  any  business  (including 
any  branch  of  a  national  or  regional 
chain,  a  franchise,  or  a  licensed  dealer) 
or  labor  organization  or  other 
organization  with  offices  or  facilities 
located  within  the  Metropolitan  Area 
(MA)  of  the  convention  city  shall  be 
considered  local.")  See  also  Explanation 
and  Justification,  59  FR  33,610  (June  29, 
1994).  Because  MAs  contain  at  least 
50,000  inhabitants  under  OMB's 
definition,  a  communication  aired  or 
transmitted  by  an  entity  outside  of  any 
such  areas  in  the  specified  district  or 
State  will  not  be  presumed  to  reach 
50,000  persons. 

The  tliird  method  is  if  the  person 
making  the  communication  reasonably 
believes  that  the  communication  carmot 
be  received  by  50,000  or  more  persons 
in  the  relevant  Congressional  district  or 
State.  Such  belief  must  be  reasonably 
based  on  information  in  possession  of 
the  maker  of  the  communication  prior  to 
or  at  the  time  the  communication  is 
made.  For  example,  if  a  person  engaged 
a  media  buyer  to  secure  broadcast  time, 
and  that  media  buyer  reasonably 
informed  that  person  that  the 
communication  would  not  reach  50,000 
persons  in  the  relevant  Congressional 
district  or  State,  then  that  would  result 
in  a  reasonable  belief  as  to  the  reach  of 
the  communication. 

To  assure  persons  that  the 
information  on  the  FCC  Web  site  is 
reliable,  the  Commission  encourages  the 
FCC  to  establish  a  date  by  which  all 
information  on  the  Web  site  will  be 
considered  correct  and  unchangeable  for 
a  coming  election  cycle,  and  to  post  that 
date  on  its  Web  site. 


11  CFR  100.29(b)(7)— Determining 
Whether  a  Communication  Can  Be 
Received  by  50,000  or  More  Persons 

In  the  NPRM,  the  Commission  also 
sought  comments  on  how  the  term 
"persons"  should  be  interpreted  for 
purposes  of  determining  the  required 
potential  audience  for  electioneering 
communications.  See  2  U.S.C. 
434(f)(3)(C).  The  term  "person"  is 
defined  in  2  U.S.C.  431(11)  and  in 
current  Commission  regulations  at  11 
CFR  100.10  to  mean  an  individual, 
partnership,  association,  corporation, 
labor  organization  and  any  other 
organization  or  group  of  persons.  The 
NPRM  suggested  that  persons  other  than 
individuals  should  be  excluded  because 
partnerships  and  other  legal  entities  are. 
by  definition,  not  part  of  the  'relevant 
electorate."  Therefore,  limiting 
"persons"  to  individuals  or  natural 
persons  was  proposed. 

All  nine  commenters  who  addressed 
this  issue  favored  construing  "persons" 
to  mean  natural  persons  or  individuals. 
Several  commenters  thought  the  term 
should  be  further  limited  to  include 
only  persons  who  are,  as  described  by 
the  commenters,  either  voting-age 
citizens,  registered  voters,  eligible 
voters,  or  those  entitled  to  vote. 

In  reviewing  what  this  provision  is 
intended  to  accomplish,  the 
Commission  has  determined  that 
attempting  to  define  "person"  by  itself 
is  not  the  best  approach.  Rather,  the 
Commission  has  determined  that  the 
more  appropriate  course  is  to  define  the 
term  "can  be  received  by  50,000  or  more 
persons,"  because  this  phrase  is  a  more 
accurate  reflection  of  the  concept 
Congress  sought  to  address  in  BCRA. 
This  approach  enables  the  Commission, 
with  the  assistance  of  the  FCC,  to 
employ  varying  factors  to  determine 
whether  a  communication  has  the 
necessary  audience  for  it  to  be 
considered  an  electioneering 
communication.  Due  to  the  nature  of  the 
technologies  involved,  precision  is  not 
always  feasible  in  measuring  how  many 
persons  in  a  particular  Congressional 
district  or  State  can  receive  a  television 
or  radio  communication.  Nor  is  it 
required  by  BCRA,  which  only  employs 
a  more  or  less  than  50,000  persons 
standard. 

In  adopting  this  approach,  the 
Commission  is,  in  effect,  assessing  the 
number  of  individuals  without 
attempting  to  determine  how  many  of 
them  may  be  registered  voters  or  eligible 
voters.  The  Commission  is  concerned 
that  to  attempt  to  further  define  the 
universe  of  individuals  is  not  required 
by  BCRA  and  could  seriously  and 


unnecessarily  complicate  the  effort  to 
provide  information  in  a  timely  manner. 

The  Commission  has  identified 
several  methodologies  that  are  included 
in  the  interim  final  rules  in  11  CFR 
100.29(b)(7)(i)(A)  through  (H)  to 
determine  whether  a  communication 
meets  BCRA's  audience  standard  in  a 
particular  Congressional  district  or 
State.  While  these  methodologies  cannot 
achieve  complete  precision,  the 
Commission  believes  they  could  aid  in 
reliably  and  objectively  determining 
whether  a  communication  can  be 
received  by  50,000  or  more  persons  in 
a  Congressional  district  or  State,  as 
required  by  BCRA. 

The  Commission  has  ascertained  that 
there  are  a  number  of  different 
situations  that  will  involve  various 
calculations  and  configurations  to  make 
this  determination.  Some 
communications  are  broadcast  by 
television  stations,  radio  stations,  or 
networks.  These  broadcast  signals  may 
also  be  redistributed  by  cable  or  satellite 
systems.  Other  communications  appear 
on  a  single  cable  system,  which  may 
involve  more  than  one  cable  franchise. 
Still  other  communications  appear  on 
cable  networks  (CNN.  FOX  News,  USA, 
lor  example)  that  are  publicly 
distributed  via  cable  and  satellite. 
Because  Congressional  districts  are  the 
most  problematic,  the  discussion  of  the 
methodologies  herein  will  address  them 
specifically.  Points  made  in  this 
discussion  can  be  extrapolated  to  apply 
statewide  for  Senate  and  presidential 
primary  elections. 

For  over-the-air  television 
broadcasters,  broadcast  contours  appear 
to  be  the  best  way  to  gauge  viewership. 
Thus,  if  a  Congressional  district  lies 
entirely  within  a  Grade  B  broadcast 
contour,  the  potential  viewership  of  that 
station  would  be  the  population  of  that 
district. 

A  broadcast  contour  is  the  geographic 
line  v^ithin  which  the  broadcast  signal 
is  at  a  particular  strength.  For  example, 
the  line  demarcating  the  Grade  B 
contour  represents  the  area  where  fifty 
percent  of  the  population  can  receive 
the  signal,  and  fifty  percent  cannot.  The 
Commission  understands  that  the  FCC 
is  capable  of  comparing  the  geographic 
sweep  of  broadcast  contours,  state 
boundaries  and  Congressional  districts. 
Contours  are  a  construction,  not  a 
geographic  certainty;  use  of  contours 
will  both  under-  and  over-count  an 
audience.  Nevertheless,  based  on  the 
technology,  contours  are  the  most 
reliable,  readily  available  measure  of 
audiences  that  "can  receive  "  a  broadcast 
signal  and,  according  to  the  FCC.  are 
regularly  relied  upon  in  that  agency  and 
in  the  telecommunications  industry, 
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Using  population  figures  is  consistent 
with  the  Commission's  previously 
stated  proposal,  and  was  supported  by 
a  number  of  commenters.  who  agreed 
that  'persons"  should  mean  natural 
persons.  Subscribers  of  cable  or  satellite 
television  within  the  broadcast  contour 
are  not  counted  in  the  interim  final 
rules  at  11  CFR  100.29(b)(7)(i)(E).  as  that 
would  result  m  the  double-counting  of 
certain  persons.  If  a  communication  is 
simultaneouslv  broadca.st  on  a  network, 
where  multiple  stations  broadcasting 
the  same  material  each  reach  a  portion 
of  the  Congressional  district,  the 
populations  within  those  portions  must 
be  combined  to  determine  whether  a 
communication  reaches  50,000  or  more 
persons.  This  method  is  found  in  the 
interim  final  rules  at  1 1  CFR 
100.29(b)(7){i)(F)(J), 

For  a  broadcast  station  with  Grade  B 
broadcast  contours  that  do  not  cover  an 
entire  Congressional  district,  one  way  to 
determine  the  relevant  viewership  is  to 
first  ascertain  the  population  within  that 
portion  of  the  district  within  the 
broadcast  contour.  With  respec;t  to  the 
remaining  portion  of  the  district,  a 
calculation  must  be  made  of  the 
viewership  of  cable  and  satellite 
television  that  retransmit  the  broadcast 
station,  and  that  result  is  added  to  the 
first  number  to  determine  whether  the 
50,000-person  threshold  is  met.  This 
method  is  found  in  the  interim  final 
rules  at  1 1  CFR  100  29(b)(7)(i)(F)(2). 

When  determining  viewership  of  a 
cable  svstem  or  satellite  system,  the 
number  of  subscribers  to  each  system 
provides  a  baseline.  However,  it  is 
unlikely  that  the  number  of  subscribers 
exactly  equals  viewership — inevitably, 
in  manv  households  where  one  person 
is  the  subscriber,  there  will  be  several 
people  who  are  viewers.  Accordingly, 
the  interim  mles  in  11  CFR 
100.29{b)(7)(ii)  use  a  multiplier  to 
account  for  this  fact.  One  multiplier  that 
could  be  used  is  the  current  average 
U.S.  household  size,  which  at  present  is 
2.62  persons.  Sfp  lason  Fields  and 
Lynne  M.  Casper.  Ampnr(i'!<  Fumilifs 
and  Living  Arrangements  March  2000. 
Current  Population  Reports,  P20-5.37. 
U.S.  Census  Bureau.  Washington.  DC, 
2001.  All  cable  and  satellite  svstems 
carrving  the  broadcast  channel  and 
operating  within  the  distric:t  or  State 
must  be  considered 

Thus,  in  the  hypothetical  described 
above,  if  the  Congressional  district  is 
served  by  a  cable  system,  and  it  is 
determined  that  10.000  of  the  cable 
system's  subscribers  reside  outside  of 
the  broadcast  contour  but  within  the 
Congressional  district,  then  2tj.200  (2.62 
X  10.000)  persons  are  added  to  the 
population  within  the  contour  to 


determine  if  the  communication  can  be 
received  by  50.000  or  more  persons. 

With  respect  to  communications 
publiclv  distributed  solely  on  cable  or 
satellite  svstems,  the  same  sort  of 
calculations  described  above  must  be 
made  under  the  interim  final  rules  at  1 1 
CFR  100.29(b)(7)(i)(G)  and  (H).  With 
respect  to  cable  television  networks,  the 
Commission  notes  that  not  all  cable 
systems  carry  all  cable  networks. 
Nevertheless,  for  the  sake  of  simplicity, 
the  interim  final  rules  assume  that  every 
cable  and  satellite  system  carries  every 
cable  network,  and  calculations  are 
based  on  this  assumption.  This  creates 
a  rebuttable  presumption  as  to  the  reach 
of  a  particular  cable  network,  which 
mav  be  overcome  by  demonstrating  that 
the  cable  svstem  in  question  did  not 
carrv^  that  network  at  the  time  a 
communication  was  transmitted.  This 
rebuttable  presumption  is  set  forth  in 
the  interim  final  rules  at  11  CFR 
100.29(b)(7)(iii). 

With  respect  to  communications 
publiclv  distributed  via  AM  or  FM  radio 
stations,  each  of  these  media  have  their 
own  terminology  for  the  reach  of  over- 
the-air  signals,  which  are  reflected  in 
the  interim  final  rules  at  11  C]FR 
100.29(h)(7)(i){A)  through  (D).  The 
analvsis  involved  with  these 
communications  is  similar  to  that  for 
over-the-air  onlv  television  broadcast 
stations.  Information  regarding  the  term 
used  for  FM  stations,  "primary  service 
contour,"  can  be  found  on  the  FCC's 
Web  site  at:  http://v%'Vi'w.  fcc.gov/mb/ 
audio/fmclusses.html.  With  respect  to 
AM  stations,  the  FCC's  rules  at  47  CFR 
part  73  describe  the  various  classes  of 
radio  stations  and  the  types  of  service 
areas  (primary  and/or  secondary)  that 
are  applicable  to  them.  The 
Commissions  rules  at  11  CFR 
100.29(b)(7)(i)(C)  and  (D)  use  the  phrase 
"outward  service  area"  to  address  the 
fact  that  some  stations  may  have  a  reach 
further  than  a  primary  service  area. 

.Several  commenters  addressed 
whether  the  regulations  should  require 
aggregation  of  recipients  of  the  same 
communication  from  multiple  outlets 
and,  if  so.  whether  the  regulations 
should  aggregate  substantially  similar 
communications  for  this  purpose. 
Theoreticallv.  one  communication 
could  be  publicly  distributed  via  several 
small  outlets,  each  of  which  reaches 
fewer  than  50,000  persons  in  the 
relevant  area,  but  in  the  aggregate  reach 
50.000  or  more  persons  in  the  relevant 
area.  The  commenters  agreed  that  the 
size  of  radi(j  and  television  audiences 
might  eliminate  this  concern  as  a 
practical  matter.  The  commenters 
generallv  favored  a  potential  audience 
measure  that  considers  the  viewers  or 


listeners  of  each  station  separately  and 
does  not  aggregate  those  figures,  except 
in  one  instance.  For  example,  the 
commenters  argued  that  if  the  identical 
television  advertisement  is  separately 
broadcast  on  three  broadcast  stations, 
each  of  which  reaches  slightly  fewer 
than  50.000  distinct  individuals  in  the 
relevant  area,  no  electioneering 
communication  should  result.  (This 
example  assumes  the  broadcast  stations 
are  not  also  distributed  on  a  cable  or 
satellite  system  serving  the  relevant 
area.) 

Similarly,  some  of  the  commenters 
argued  that  if  a  cable  system  has  45.000 
viewers  in  the  relevant  area  and  if  it 
distributes  an  ad  on  several  of  the 
channels  under  its  control — a  news 
channel,  a  sports  channel,  and  a 
lifestyle  channel,  for  example — no 
electioneering  communication  could 
result  as  none  of  these  distributions 
would  be  available  to  50.000  or  more 
persons  in  the  relevant  area.  The  only 
instance  in  which  audience  aggregation 
was  supported  by  the  commenters  was 
if  a  television  communication  is 
simultaneously  distributed  by  a  network 
programming  provider  on  multiple 
broadcast  stations,  then  the  combined 
potential  audiences  of  all  the  broadcast 
stations  along  with  any  individuals  who 
can  receive  the  stations  on  a  cable  or 
satellite  system  should  be  analyzed  to 
determine  if  50,000  or  more  individuals 
in  the  relevant  area  can  receive  the 
communication.  If  so,  then  an 
electioneering  communication  would 
result,  assuming  the  timing  and  content 
requirements  are-also  met.  The  interim 
final  rules  take  this  approach. 

These  interim  final  rules  represent  an 
initial  effort  by  the  Commission  to 
provide  clear  guidance  to  the  Federal 
Communications  Commission  and  to 
those  who  would  make  electioneering 
communications,  as  to  how  to 
determine  whether  a  communication 
can  be  received  by  50,000  or  more 
persons.  The  Commission  seeks 
comments  on  whether  this  approach  is 
appropriate.  Additionally,  the 
Commission  seeks  comments  on 
whether  it  should  defer  to  the  Federal 
Communications  Communication  to 
determine  whether  a  communication 
can  be  received  by  50,000  or  more 
persons  within  a  Congressional  district 
or  State.  The  Commission  also  seeks 
conrunents  on  whether  the  various 
formulae  it  has  adopted  for  making 
these  calculations  are  reasonable.  The 
Commission  is  especially  interested  in 
comments  addressing  any  alternative 
means  of  accomplishing  the  same  task. 
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Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  Commission  certifies  that  these 
interim  final  rules  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  of  this  certification  is  that 
these  rules  do  not  require  any  small 
entity  to  take  any  action  or  incur  any 
cost. 

List  of  Subjects  in  11  CFR  Part  100 

Elections. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A  of  chapter  I  of 
title  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— SCOPE  AND  DEFINltlONS 
(2U.S.C.431) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431,  434,  and  438(a)(8). 

2.  Section  100.29  is  amended  by 
adding  paragraphs  (b)(6)  and  (b){7)  to 
read  as  follows: 

§  100.29    Electioneering  communication  (2 
U.S.C.  437(f))- 

***** 

(b)*    *   * 

(6)  (i)  Information  on  the  number  of 
persons  in  a  Congressional  district  or 
State  that  can  receive  a  communication 
publicly  distributed  by  a  television 
station,  radio  station,  a  cable  television 
system,  or  satellite  system,  shall  be 
available  on  the  Federal 
Communications  Commission's  Web 
site,  http://www.fcc.gov.  A  link  to  that 
site  is  available  on  the  Federal  Election 
Commission's  Web  site,  http:// 
www.fec.gov.  If  the  Federal 
Communications  Commission's  Web 
site  indicates  that  a  communication 
cannot  be  received  by  50,000  or  more 
persons  in  the  specified  Congressional 
district  or  State,  then  such  information 
shall  be  a  complete  defense  against  any 
charge  that  such  communication 
constitutes  an  electioneering 
communication,  so  long  as  such 
information  is  posted  on  the  Federal 
Communications  Commission's  Web 
site  on  or  before  the  date  the 
communication  is  publicly  distributed. 

(ii)  If  the  Federal  Communications 
Commission's  Web  site  does  not 
indicate  whether  a  communication  can 
be  received  by  50,000  or  more  persons 
in  the  specified  Congressional  district  or 
State,  it  shall  be  a  complete  defense 
against  any  charge  that  a 
communication  reached  50,000  or  more 
persons  when  the  maker  of  a 
communication: 


(A)  Reasonably  relies  on  written 
documentation  obtained  from  the 
broadcast  station,  radio  station,  cable 
system,  or  satellite  system  that  states 
that  the  communication  cannot  be 
received  by  50,000  or  more  persons  in 
the  specified  Congressional  district  (for 
U.S.  House  of  Representatives 
candidates)  or  State  (for  U.S.  Senate 
candidates  or  presidential  primary 
candidates); 

(B)  Does  not  publicly  distribute  the 
communication  on  a  broadcast  station, 
radio  station,  or  cable  system,  located  in 
any  Metropolitan  Area  in  the  specified 
Congressional  district  (for  U.S.  House  of 
Representatives  candidates)  or  State  (for 
U.S.  Senate  candidates  or  presidential 
primary  candidates):  or 

(C)  Reasonably  believes  that  the 
communication  cannot  be  received  by 
50,000  or  more  persons  in  the  specified 
Congressional  district  (for  U.S.  House  of 
Representatives  candidates)  or  State  (for 
U.S.  Senate  candidates  or  presidential 
prima^^'  candidates). 

(7)  (i)  Can  be  received  by  50.000  or 
more  persons  means — 

(A)  In  the  case  of  a  communication 
transmitted  by  an  FM  radio  broadcast 
station  or  network,  where  the 
Congressional  district  or  State  lies 
entirely  within  the  station's  or 
network's  protected  or  primary  service 
contour,  that  the  population  of  the 
Congressional  district  or  State  is  50,000 
or  more;  or 

(B)  In  the  case  of  a  communication 
transmitted  by  an  FM  radio  broadcast 
station  or  network,  where  a  portion  of 
the  Congressional  district  or  State  lies 
outside  of  the  protected  or  primary 
service  contour,  that  the  population  of 
the  part  of  the  Congressional  district  or 
State  lying  within  the  station's  or 
network's  protected  or  primary  ser\'ice 
contour  is  50.000  or  more:  or 

(C)  In  the  case  of  a  communication 
transmitted  by  an  AM  radio  broadcast 
station  or  network,  where  the 
Congressional  district  or  State  lies 
entirely  within  the  station's  or 
network's  most  outward  service  area, 
that  the  population  of  the  Congressional 
district  or  State  is  50.000  or  more;  or 

(D)  In  the  case  of  a  communication 
transmitted  by  an  AM  radio  broadcast 
station  or  network,  where  a  portion  of 
the  Congressional  district  or  State  lies 
outside  of  the  station's  or  network's 
most  outward  service  area,  that  the 
population  of  the  part  of  the 
Congressional  district  or  State  lying 
within  the  station's  or  network's  most 
outward  service  area  is  50,000  or  more; 
or 

(E)  In  the  case  of  a  communication 
appearing  on  a  television  broadcast 
station  or  network,  where  the 


Congressional  district  or  State  lies 
entirely  within  the  station's  or 
network's  Grade  B  broadcast  contour, 
that  the  population  of  the  Congressional 
district  or  State  is  50,000  or  more;  or 

(F)  In  the  case  of  a  communication 
appearing  on  a  television  broadcast 
station  or  network,  where  a  portion  of 
the  Congressional  district  or  State  lies 
outside  of  the  Grade  B  broadcast 
contour — 

[1]  That  the  population  of  the  part  of 
the  Congressional  district  or  State  lying 
within  the  station's  or  network's  Grade 
B  broadcast  contour  is  50.000  or  more: 
or 

(2)  That  the  population  of  the  part  of 
the  Congressional  district  or  State  lying 
w-ithin  the  station's  or  networks 
broadcast  contour,  when  combined  vvilii 
the  viewership  of  that  television  station 
or  network  by  cable  and  satellite 
subscribers  within  the  Congressional 
district  or  State  lying  outside  the 
broadcast  contour,  is  50.000  or  more:  or 

(G)  In  the  case  of  a  communication 
appearing  exclusively  on  a  cable  or 
satellite  television  system,  but  not  on  a 
broadcast  station  or  network,  that  the 
viewership  of  the  cable  system  or 
satellite  system  lying  within  a 
Congressional  district  or  State  is  50.000 
or  more:  or 

(H)  In  the  case  of  a  communication 
appearing  on  a  cable  television  network, 
that  the  total  cable  and  satellite 
viewership  within  a  Oingressional 
district  or  State  is  50.000  or  more. 

(ii)  Cable  or  satellite  television 
viewership  is  determined  by 
multiplying  the  number  of  subscribers 
within  a  Congressional  district  or  State, 
or  a  part  thereof,  as  appropriate,  by  the 
current  national  average  household  size, 
as  determined  by  the  Bureau  of  the 
Census. 

(iii)  A  determination  that  a 
communication  can  be  received  by 
50,000  or  more  persons  based  on  the 
application  of  the  formula  at  paragraph 
(b)(7)(i)(G)  or  (H)  of  this  section  shall 
create  a  rebuttable  presumption  that 
may  be  overcome  by  demonstrating 
that— 

(A)  One  or  more  cable  or  satellite 
svstems  did  not  carry  the  network  on 
which  the  communication  was  publicly 
distributed  at  the  time  the 
communication  was  publicly 
distributed;  and 

(B)  Applying  the  formula  to  the 
remaining  cable  and  satellite  systems 
results  in  a  determination  that  the  cable 
network  or  systems  upon  which  the 
communication  was  publicly 
distributed  could  not  be  received  by 
50,000  persons  or  more. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  136, 141,  and  143 

[FRL-7379-6] 

RIN  2040-AD59 

Guidelines  Establishing  Test 
Procedures  for  the  Analysis  of 
Pollutants  Under  the  Clean  Water  Act; 
National  Primary  Drinking  Water 
Regulations;  and  National  Secondary 
Drinking  Water  Regulations;  Methods 
Update 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  final  ruJR  revises 
vvdstfwattT  and  drinking  water 
regulations  to  include  updated  versions 
of  test  procedures  [i.e  .  analytical 
methods)  for  the  determination  of 
chemical,  radiological,  and 
microbiologiial  pollutants  and 
contammants  in  wastewater  and 
drinking  water  The  updated  versions  of 
analytical  methods  have  been  published 
by  one  or  more  of  the  following 
organizations:  ASTM  International 
(A.STM;  formerlv  the  .American  .Society 
forTestuig  and  Materials).  United  States 
Geological  .Survev  (USGS).  United 
States  Department  of  Energy  (DOE). 
American  Public  Health  Association 
(APHA).  American  Water  Works 
Association  (AWWA).  and  Water 
Environment  Federation  (WEF) 
Pre\ii)uslv  approved  versions  of  the 
methods  remain  approved, 
DATES:  This  final  rule  is  effective  on 
November  22.  2002  The  incorporation 
bv  reference  of  the  publications  listed  in 


today's  rule  is  approved  by  the  Director 
I  if  thi'  Federal  Register  as  of  November 
22.  2002.  For  judicial  review  purposes, 
this  final  rule  is  promulgated  as  of  1 
p.m.  (Eastern  lime)  on  November  6. 
2002  as  provided  at  40  CFR  23.2  and 
23.7. 

ADDRESSES:  The  record  for  this 
rulemaking  has  been  established  under 
docket  number  W-99-21.  Copies  of  the 
public  comments  received.  EPA 
rt'sponses.  and  all  other  supporting 
licicuments  (including  references 
included  in  this  document)  are  available 
tor  review  at  the  U.S.  Environmental 
Protection  Agency.  Water  Docket,  on 
Moiidav  through  Friday,  excluding 
Feileral  holidavs.  between  9  a.m.  and 
3:30  p.m.  Eastern  Time.  Please  contact 
the  Water  Docket  for  an  appointment. 
From  August  12.  2002  through  August 
2H.  2002.  the  Water  Docket  will  be 
closed.  Beginning  on  August  27,  2002. 
the  Water  Docket  will  be  located  at  EPA 
West.  1301  Constitution  Avenue.  NW.. 
Room  B13.T.  Washington.  DC  202-566- 
2426. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
iiilonnatioii  regarding  wastewater 
methods  contact  Khouane  Ditthavong. 
Engineering  and  Analysis  Division 
(4303T).  USEPA  Office  of  Science  and 
Tec  hnologv.  1200  Pennsvlvania  Ave.. 
NW..  Washington.  fXl  20460.  202-566- 
1068  (e-mail: 

nttth(n()iiii.Kh<ni(inp@epa  gml.  For 
information  regarding  the  drinking 
water  methods,  contact  Herbert  I.  Brass. 
Technical  Support  Center  (MS  140). 
USEPA.  Office  of  Ground  Water  and 
nnnking.  26  Wfst  Martin  Luther  King 
Drive.  Cincinnati.  OH  45268  (e-mail: 
Brass.Herb@epa.gov) . 

SUPPLEMENTARY  INFORMATION: 


Potentially  Regulated  Entities 

A   Clean  Water  Act 

EPA  Regions,  as  well  as  States. 
Territories,  and  Tribes,  are  authorized  to 
implement  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program,  issue  permits  that  comply  with 
the  technology-based  and  water  quality- 
based  requirements  of  the  Clean  Water 
Act.  In  doing  so.  the  NPDES  permitting 
authorities,  including  authorized  States, 
Territories,  and  Tribes,  make  a  number 
of  discretionary  choices  associated  with 
permit  writing,  including  the  selection 
of  pollutants  to  be  measured  and.  in 
many  cases,  limited,  in  permits.  If  EPA 
has  "approved"  [i.e..  promulgated 
through  rulemaking)  standardized 
testing  procedures  for  a  given  pollutant, 
the  NPDES  permit  must  specih'  that 
analvsis  of  that  pollutant  be  conducted 
in  accordance  with  one  of  the  approved 
testing  procedures  or  an  approved 
alternate  test  procedure.  Permitting 
<uithorifies  may.  at  their  discretion, 
require  the  use  of  any  method  approved 
at  40  CFR  part  136  in  the  permits  they 
issue.  Therefore,  NPDES  permits  may 
incorporate  the  testing  procedures  in 
today's  rulemaking  so  dischargers  with 
NPDES  permits  could  be  affected  by  the 
standarciization  of  testing  procedures  in 
this  rulemaking.  In  addition.  States, 
Territories,  or  authorized  Tribes 
responsible  for  providing  certification  of 
Federal  licenses  under  Clean  Water  Act 
section  401 .  could  be  regulated  by 
todays  rulemaking  because  these 
organizations  are  directed  to  use  the 
standardized  testing  procedures. 
Categories  and  entities  that  may 
ultimately  be  regulated  include: 


Category 


State,  Terntorial.  and  Tribal  Govemments 


Examples  of  potentially  regulated  entities 


States.  Territories,   and  Tnbes  authonzed   to  administer  the  NPDES   permitting   program; 
States.  Terntones,  and  Tntjes  providing  certification  under  Clean  Water  Act  section  401 


B  Safe  Drinking  Water  Act 

Public  water  svstems  are  the  regulated 
entities  required  to  conduct  analyses  to 
measure  for  contaminants  in  water 
samples.  However.  EPA  Regions,  as  well 
as  States,  and  Tribal  governments  with 
primacv  to  administer  the  regulatory 
program  for  public  water  systems  under 


the  Safe  Drinking  Water  Act.  sometimes 
conduct  analyses  to  measure  for 
contaminants  in  water  samples.  If  EPA 
has  established  a  maximum 
contaminant  level  ("MCL")  for  a  given 
drinking  water  contaminant,  the  Agency 
also  approves  [i.e.,  promulgates  through 
rulemaking)  standardized  testing 
procedures  for  analysis  of  the 


contaminant.  Once  EPA  standardizes 
such  test  procedures,  analysis  using  a 
standard  (or  approved  alternate  test 
procedures)  is  required.  Public  water 
systems  required  to  test  water  samples 
must  use  one  of  the  approved 
standardized  test  procedures.  Categories 
and  entities  that  may  ultimately  be 
regulated  include: 


Category 


State,  Local,  and  Tnbal  Govemments 


Examples  of  potentially  regulated  entities 


Industry 


State  Local,  and  Tnbal  Govemments  that  analyze  water  samples  on  behalf  of  public 
water  systems  required  to  conduct  such  analysis.  State.  Local,  and  Tnbal  Govern- 
ments that  operate  public  water  systems  required  to  conduct  analytic  monltonng. 

Private  operators  of  public  water  systems  required  to  conduct  analytic  monitonng  


NAICS^ 


924110 


221310 
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Category 


Municipalities 


Examples  of  potentially  regulated  entitles 


Municipal  operators  of  public  water  systems  required  to  conduct  analytic  monitonng 


»  National  American  Industrial  Classification  System. 


NAICS^ 


924110 


These  tables  are  not  intended  to  be 
exhaustive,  but  rather  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  The  tables  list 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  tables  could  also  be 
regulated.  To  determine  whether  your 
facility  or  organization  is  regulated  by 
this  action,  you  should  carefully 
examine  the  applicability  language  at  40 
CFR  136.1  (NPDES  permits  and  CWA) 
and  40  CFR  141.2  (definition  of  public 
water  system).  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
appropriate  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Information  on  Internet  Access 

This  Federal  Register  dociunent  has 
been  placed  on  the  Internet  at  the 
following  location:  bttp://www.epa.gov/ 
fedrgstr. 

Availability  and  Sources  for  Methods 

Copies  of  final  methods  published  by 
ASTM  are  available  for  a  nominal  cost 
through  ASTM  International,  100  Ban- 
Harbor  Drive.  West  Conshohocken,  PA 
19428-2959.  Copies  of  final  methods 
published  by  USGS  are  available  for  a 
nominal  cost  through  the  United  States 
Geological  Survey,  U.S.  Geological 
Survey  Information  Services,  Box 
25286,  Federal  Center,  Denver,  CO 
80225-0425.  Copies  of  final  methods 
published  by  DOE  are  available  for  a 
nominal  cost  through  the  Environmental 
Measurements  Laboratory,  U.S. 
Department  of  Energy,  376  Hudson 
Street,  New  York,  NY  10014-3621. 
Copies  of  Standard  Methods  are 
avciilable  for  a  nominal  cost  from  the 
American  Public  Health  Association, 
1015  Fifteenth  Street,  NW.,  Washington. 
DC  20005. 

I.  Legal  Authorities 

A.  Clean  Water  Act 

This  regulation  is  promulgated  under 
the  authority  of  sections  301,  304(h), 
307,  and  501(a)  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1311,  1314(h),  1317, 
1361(a)  (the  "Act").  Section  301  of  the 
Act  prohibits  the  discharge  of  any 
pollutant  into  navigable  waters  unless 
the  discharge  complies  with  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit,  issued  imder  section 


402  of  the  Act.  Section  304(h)  of  the  Act 
requires  the  EPA  Administrator  to 
"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which 
must  be  provided  in  any  certification 
pursuant  to  section  401  of  this  Act  or 
permit  applications  pursuant  to  section 
402  of  this  Act."  Section  501(a)  of  the 
Act  authorizes  the  Administrator  to 
"prescribe  such  regulations  as  are 
necessary  to  carry  out  his  functions 
under  this  Act."  EPA  publishes  CWA 
analytical  method  regulations  at  40  CFR 
Part  136.  The  Administrator  also  has 
made  these  test  procedures  applicable  to 
monitoring  and  reporting  of  NPDES 
permits  (40  CFR  part  122.  §§122.21, 
122.41,  122.44.  and  123.25),  and  to 
implementation  of  the  pretreatment 
standards  issued  under  section  307  of 
the  Act  (40  CFR  part  403,  §§  403.10  and 
403.12). 

B.  Safe  Drinking  Water  Act 

The  Safe  Drinking  Water  Act  (SDWA). 
as  amended  in  1996,  requires  EPA  to 
promulgate  national  primary  drinking 
water  regulations  (NPDWRs)  that 
specify  maximum  contaminant  levels 
(MCLs)  or  treatment  techniques  for 
drinking  water  contaminants  (SDWA 
section  1412  (42  U.S.C.  300g-l)). 
NPDWRs  apply  to  public  water  systems 
pursuant  to  SDWA  section  1401(1)(A) 
(42  U.S.C.  300f(l)(A)).  According  to 
SDWA  section  1401(1)(D),  NPDWRs 
include  "criteria  and  procedures  to 
assure  a  supply  of  drinking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels;  including 
accepted  methods  for  quality  control 
and  testing  procedures  *   *   *"  (42 
U.S.C.  300f(l)(D)).  In  addition,  SDWA 
section  1445(a)  authorizes  the 
Administrator  to  establish  regulations 
for  monitoring  to  assist  in  determining 
whether  persons  are  acting  in 
compliance  with  the  requirements  of  the 
SDWA  (42  U.S.C.  300H).  EPA's 
promulgation  of  analytical  methods  is 
authorized  under  these  sections  of  the 
SDWA  as  well  as  the  general  rulemaking 
authority  in  SDWA  section  1450(a),  (42 
U.S.C.  300j-9(a)). 

II.  Regulatory  Background  and  History 

EPA  has  promulgated  analytical 
methods  for  all  currently  regulated 
wastewater  and  drinking  water 
pollutants  and  contaminants.  For  most 
contaminants,  EPA  has  promulgated 
regulations  approving  the  use  of  more 


than  one  standardized  analytical 
method,  and  regulated  entities  may  use 
any  one  of  these  approved  methods  for 
determining  compliance  with  an  MCL, 
an  NPDES  permit  or  another  monitoring 
requirement.  After  any  regulation  is 
published,  EPA  may  amend  the 
regulations  to  approve  additional 
methods  or  modifications  to  existing 
approved  methods,  or  withdraw 
approved  meth  ids  that  become 
obsolete. 

On  January  !'>.  2001.  EPA  published 
a  direct  final  rule  that  was  to  approve 
many  updated  methods  published  by 
non-EPA  organizations  for  use  in 
wastewater  and  drinking  water 
compliance  monitoring  (66  FR  3466- 
3497).  On  the  same  day.  EPA  published 
a  companion  proposal  that  proposed 
approval  of  all  methods  in  the  direct 
final  rule  methods  (66  FR  3526-3527). 
The  proposal  was  to  serve  as  the  basis 
for  a  final  rule  if  the  direct  final  was 
withdrawn  due  to  adverse  comments. 
Because  adverse  comments  were 
received  from  one  commenter.  EPA 
withdrew  the  direct  final  rule  on  May 
15,  2001  (66  FR  26795)  and  deferred 
final  action  in  order  to  respond  to  those 
comments.  Today's  rulemaking 
constitutes  EPA's  final  action  on  the 
proposed  rule. 

III.  Summary  of  Final  Rule 

A.  This  rule  amends  the  regulations  at 
40  CFR  part  136  to: 

(1)  Allow  the  use  of  19  updated 
methods  published  by  the  ASTM 
International  (ASTM:  formerly  the 
American  Society  for  Testing  and 
Materials)  in  the  1999  Annual  Book  of 
ASTM  Standards.  Vols.  11.01  and  11.02. 

(2)  Allow  the  use  of  189  updated 
methods  published  by  the  Standard 
Methods  Committee  in  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,  19th  edition.  1995.  and 
20th  edition,  1998. 

(3)  Allow  the  use  of  22  methods 
published  by  the  United  States 
Geological  Survey  (USGS)  in  open  file 
reports  and  method  compendiums. 

(4)  Correct  minor  editorial  errors  and 
update  method  source  references. 

B.  This  rule  amends  the  regulations  at 
40  CFR  Part  141  to: 

(1)  Allow  the  use  of  12  updated 
methods  published  in  the  1999  Annual 
Book  of  ASTM  Standards.  Vols.  1 1 .01 
and  11.02. 

(2)  Allow  the  use  of  62  updated 
methods  published  by  the  Standard 
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Meth()d.s  Ckimmittw  in  Standard 
Mpthods  for  tht-  ExantiinitiDn  of  Water 
and  Wastewater.  20th  edition.  1998. 

(3)  Alliiw  the  use  of  six  upci>ltt'ci 
methods  published  by  the  Department 
of  Energy  (DOE)  in  the  document  "EML 
Procedures  Manual."  2Hth  FMitiim. 
Volume  1.  1997.  for  deterinuuitions  ni 
radionuclide  contaminants. 

(4)  Correct  minor  editorial  errors  and 
update  methiul  source  references. 


C  This  rule  amends  the  regulations  at 
4n(;FRPart  143  to 

(1)  Re(i)mmend  an  updated  version  of 
a  method  (13  4.^27-97)  published  in  the 
1999  Annual  Book  of  ASTM  Standards. 
Vol    11.01. 

(2)  Recommend  updated  versions  of 
12  methods  published  by  the  Standard 

Methods  (iommittee  in  Standard 
Methods  for  the  Examination  of  Water 
and  Wasteivater.  20th  edition.  1998. 

(:))  Correct  update  method  source 
references. 


rV.  Changes  From  the  lanuary  16.  2001 
Rule  Proposal 

A  Editorial  Corrections 

Standard  Methods  6220  B,  6230  B. 
and  6200  C  were  correctly  specified  in 
the  rule  text  of  the  lanuary,  16.  2001. 
direct  final  rule,  but  they  were 
incorrectlv  referenced  in  Table  3  (64  FR 
3470)  of  the  preamble  to  that  rule. 
Corrections  to  the  preamble  errors  are 
noted  as  follows: 


Standard  Methods  Number  Changes  (Corrected) 


18tti  edition 


6220  B 
6230  B 


19tti  edition 


201ti  edition 


6220  8 
6230  8 


6200  C 
6200  C 


Edits  tn4()CFRPart  136 

Two  errors  in  the  rule  se(  tion  of  the 
lanuary  2001  direct  final  rule  at  40  CFR 
part  136.3  are  corret  tfd  m  today's  rule 
as  follows: 

(DA  portion  of  a  citation  originali\ 
intended  as  a  placeholder  in  footnote  4.'i 
to  Table  IB  was  inadvertently  included. 
This  citation  is  corrected  to  reference 
the  correc:t  I'SGS  document  number 
■•98-.\x.x"  IS  changed  to  ■()O-170.' 

(2)  Footnote  44  to  Table  IB  is 
renumbered,  and  a  new  footnote  44  is 
added  to  conform  with  a  final  rule  that 
was  published  on  Dec  tTiiber  i()    1M')'< 
(64  FR  73414).  The  Uec;ember  1999  rule 
renumbered  footnote  44  to  footnote  ^  1 . 
and  amended  footnote  44  to  spe(  if\ 
information  about  a  (  vanide  method 
that  was  the  sub)ect  of  the  December 
1999  rule  The  direc  t  final  rule 
inadvertently  overlooked  these  1999 
amendments. 

Edits  to  40  CFR  Part  141 

A  commenter  noted  an  error  and  EP.\ 
noted  an  omissicm  m  the  references  to 
methods  at  40  CFR  part  141  2  1  for 
determination  of  E  coli   in  drinking 
water.  The  error  and  omission  are 
addressed,  in  today  s  rule,  bv  revising 
40  CFR  141  21  as  follows: 

(1)  Footnote  1  to  the  table  in 
paragraph  (0(3).  paragraphs  (f)(6)(i). 
(fKHHii)  and  (f)(HI  are  revised  to  clarify 
instructions  for  the  determining  E  coli. 
A  commenter  noted  that  the  E  coli. 
methods  in  the  19th  and  20th  editions 
of  Standard  Mfth(^ds  desc  ribe  or 
reference  procedures  differently  than 
the  18th  edition  version  of  these 
methods.  These  differences  are  editorial. 
not  substantive,  and  all  three  versions  of 
these  methods  provide  equivalent 
results.  Todavs  correction  adds 
clarifying  language  to  make  the 
equivalency  of  the  IHth.  1 9th  and  20th 


i?dition  versions  of  these  E  coli  methods 
more  apparent 

12)  Sentence  ti  of  paragraph  (0(5)  is 
revised  to  add  a  (  itation  to  the  20th 
edition  of  Standard  Mettiods  that  was 
uiadverteiitlv  omitted  in  the  lanuary 
2(101  direc  t  final  rule.  The  Agency's 
intent  in  the  January  16.  2001  direct 
final  rulemaking  was  and  is  to  allow  use 
of  more  rec:enl  editions  of  Standard 
Methods,  such  as  the  20th  edition. 

B  Additional  Technical  Edits  to  40  CFR 
Part  136  :i 

.\  commenter  noted  several  editorial 
iTrors  in  the  current  40  CFR  part  136.3 

tables  EPA  is  correcting  these  errors  in 
tiidav's  rule  Correction  of  these  errors  is 
not  a  substantive  change  to  EPA 
regulations.  Thc^se  are  simple  editorial 
correc:tions  that  improve  the  clarity  and 
accuracy  of  the  regulations. 

Edits  to  Table  IC 

(DA  typographical  error  in  the  listing 
of  the  method  for  parameter  3  (acrolein) 
IS  (  orrected  Method  "604"  is  changed 
to  "624  " 

(2)  An  incorrec;t  reference  to  Method 
610  for  parameter  4.  acrylonitrile.  is 
removed   Method  610  is  not  applicable 
to  determinations  of  acrylonitrile. 

(3)  An  inc:orre(:t  reference  to  Method 
641()B  for  parameter  22,  carbon 
tetrachloride  is  removed.  Method  6410B 
IS  not  applicable  to  determinaticms  of 
c:arbon  tetrachloride. 

(4)  A  misspelling  of  the  analyte  listing 
for  parameter  27  is  corrected. 

'(  hloraform"  is  changed  to 

(  hloroform   "  Also,  a  missing  number 
in  the  note  sp«  ified  in  the  "Other" 
column  was  inadvertently  omitted, 
'Note.  p.  130."  IS  c:hanged  to  "Note  3, 
p    130   " 

(5)  A  missing  reference  to  footnote  5 
is  added  to  parameter  82,  N- 
Nitrosodimefh\lamine.  and  removed  for 


parameters  83  and  103.  N-Nitrosodi-n- 
propvlamine.  and  2.3.7,8- 
tetrachlorodibenzo-p-dioxin, 
respc'ctivelv.  Footnote  5  expands  the 
anal\tic;al  scope  of  Method  625  to 
include  additional  parameters. 
Howcner.  the  annotation  of  these 
parametc»rs  in  Table  IC  omitted 
parameter  82.  and  should  not  have 
inc:luded  parameters  83  and  103. 

(6)  A  typographical  error  in  the 
analvte  listing  for  parameter  87  is 
corrected.  2,2'-oxybis(l-chloropropane) 
is  changed  to  2,2'-oxybis(l- 
chloropropane).  In  addition,  an 
alternative  analyte  name,  bis(2- 
chloroisopropyl)  ether,  is  added  for 
parameter  87.  These  changes  conform 
the  CFR  listing  of  parameter  87  with  the 
dual,  equivalent  name  designation  of 
this  parameter  in  the  methods  (EPA 
Methods  611,  625  and  1625B)  approved 
for  compJiance  determinations  of 
parameter  87. 

(7)  A  typographical  error  in  the 
reference  to  the  compliance  method  for 
parameter  105,  tetrachloroethene,  is 
corrected.  Method  "6410  B  [18th.  19thl" 
is  changed  to  "6210  B  |18th.  19th|." 
Method  6410  B  is  not  applicable  to 
determinations  of  tetrachloroethene. 

(8)  An  incorrect  reference  to  Method 
•1625"  '  for  parameter  103  (2,3,7,8- 

tetrachlorodibenzo-p-dioxin)  is  removed 
along  with  the  superfluous  footnote  5a 
to  table  IC.  Method  1625  is  not 
applicable  to  determinations  of  this 
parameter. 

Edits  to  Table  ID 

A  typographical  error  in  the  analyte 
listing  for  parameter  11  is  corrected.  "5- 
BHC"  is  changed  to  "y-BHC." 

Edits  to  Tables  IB  and  IC 

To  correctly  specify  the  approved 
revision  of  listed  EPA  methods,  a 
revision  letter  is  added  to  the  method 
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listings  for  EPA  methods  in  Table  IC, 
References  to  EPA  methods  "1613," 
"1624"  and  "1625"  are  changed  to 
"16138,"  "1624B"  and  "1625B," 
respectively.  In  Table  IB,  EPA  Method 
"1631"  is  changed  to  "1631C." 

V.  Response  to  Comments 

EPA  proposed  the  method  updates  in 
today's  rule  on  January  16,  2001  (66  FR 
3526).  The  public  comment  period 
closed  on  March  19.  2001,  EPA  received 
comments  from  one  commenter.  A 
discussion  of  the  significant  comments 
follows.  A  complete  copy  of  the 
comments  and  EPA's  responses  are 
included  in  the  Docket  for  today's  final 
rule. 

A.  Approving  Multiple  Editions  of 
Standard  Methods 

The  commenter  stated  that  approval 
of  multiple  editions  of  Standard 
Methods  is  a  new  requirement  and  an 
added  burden  to  the  regulatory 
authorities  that  must  keep  track  of  all 
approved  methods.  EPA  disagrees  that 
tracking  multiple  editions  of  Standard 
Methods  is  a  new  requirement  or 
unduly  burdensome.  The  Agency 
currently  cites  more  than  one  edition  of 
the  same  method,  e.g.  footnote  4  to  the 
table  of  inorganic  methods  at  40  CFR 
141.23  allows  use  of  either  the  18th  or 
19th  edition  versions  of  all  the  Standard 
Methods  listed  in  the  table.  For  this 
reason,  the  Agency  always  cites  an 
approved  method  by  both  method 
number  and  date  (or  edition)  of 
publication  to  avoid  confusion  about 
.which  versions  are  approved,  and  to 
allow  incorporation  of  the  method  by 
reference  in  the  CFR  in  lieu  of 
publication  of  the  entire  method  in  the 
CFR.  This  citation  policy  means  that 
existing  State  databases  would  be 
designed  to  accommodate  the  edition  as 
well  as  the  number  of  an  approved 
method  so  that  multiple  versions  of  an 
approved  method  can  be  tracked. 

EPA  recognizes  that  there  are 
tradeoffs  between  the  current  approach 
of  allowing  use  of  several  versions  of  a 
test  method,  and  the  suggested  revision 
(received  in  a  comment)  to  allow  only 
the  most  recent  version  of  that  method. 
Allowing  use  of  only  the  20th  edition  of 
Standard  Methods  may  have  more 
consequences  than  just  the  purchase  of 
the  20th  edition  book.  A  laboratory  may 
routinely  use  only  a  few  methods  that 
are  published  in  Standard  Methods,  and 
these  may  be  methods  that  have  been 
reprinted  in  the  20th  edition  with  no 
editorial  or  technical  changes.  Under 
the  suggested  revision  to  allow  use  of 
only  the  20th  edition  of  Standard 
Methods,  a  laboratory  may  be  required 
to  update  method  citations  in  existing 


quality  assurance  manuals  and 
laboratory  standard  operating 
procedures  as  well  as  provide  analysts 
with  a  copy  of  the  20th  edition  version 
of  the  method  even  when  the  methods 
have  not  changed  from  previous 
editions. 

Furthermore,  withdrawal  of  previous 
editions  of  Standard  Methods  was  not 
proposed  for  public  comment  in  the 
January  2001  rule,  and  the  suggestion  to 
allow  use  of  only  the  20th  edition  of 
Standard  Methods  is  outside  the  scope 
of  today's  regulatory  amendments. 
Public  comment  on  previous  proposals 
to  withdraw  older  versions  of  methods, 
indicated  that  most  laboratories  prefer 
the  flexibility  to  use  these  versions  if  the 
methods  have  not  changed  significantly 
in  new  editions  of  the  manuals.  Thus. 
EPA  continues  to  allow  use  of  older 
editions  of  Standard  Methods. 

B.  Technical  Differences  Between 
Methods 

The  commenter  suggested  that  some 
methods  in  the  18th  edition  of  Standard 
Methods  are  obsolete  because  of 
technical  and  editorial  updates  in  newer 
editions.  EPA  disagrees  that  the 
methods  in  the  18th  edition  of  Standard 
Methods  approved  in  today's  rule  are 
obsolete. 

The  methods  approved  by  today's  rule 
are  technically  equivalent  to  previously 
approved  versions.  Only  methods  using 
time-tested  technologies  are  approved 
by  today's  rule.  For  the  purposes  of 
compliance  monitoring,  however,  none 
of  these  methods  are  obsolete  and  all 
methods  provide  the  necessary 
technical  information.  Therefore,  EPA 
believes  the  use  of  previously  approved 
editions  of  Standard  Methods  continues 
to  be  appropriate. 

C.  Withdrawing  Methods  That  Use 
Older  Technology 

The  commenter  suggested 
colorimetric  methods  for  trace  metals 
analysis,  with  the  exception  of 
hexavalent  chromium,  be  dropped  from 
the  list  of  approved  methods  at  40  CFR 
part  136,  Table  IB,  arguing  that  these 
methods  are  obsolete.  The  commenter 
stated  that  many  of  these  methods  list 
interferences  not  encountered  by  atomic 
absorption,  atomic  emission,  or  mass 
spectrometry  techniques.  The 
commenter  also  stated  that  many  of 
these  methods  also  increase  the  amount 
of  hazardous  waste  generated  in  the 
laboratory  and  that  the  detection  limits 
attained  by  the  colorimetric  methods 
may  not  be  low  enough  to  meet  permit 
requirements.  EPA  disagrees  for  several 
reasons. 

Colorimetric  metals  methods  have 
been  in  use  a  long  time,  and  explain 


how  to  handle  the  analytical  difficulties 
noted  by  the  commenter.  Although 
many  of  the  colorimetric  methods  have 
the  potential  to  generate  more  laboratory 
wastes  than  some  newer  methods,  these 
methods  produce  acceptable 
compliance  monitoring  information, 
and  the  commenter  did  not  provide  any 
data  to  demonstrate  otherwise. 
Colorimetric  methods  often  provide  a 
low-cost  alternative  to  high  energy 
analysis  methods  that  have  high  labor 
and  equipment  costs.  Finally, 
withdrawal  of  these  methods  was  not 
proposed  for  public  comment  and  is 
outside  the  scope  of  today's 
amendments. 

D.  Digestion  Preceding  Sample  Analysis 

The  commenter  noted  that  40  C^FR 
part  136.3,  Table  IB,  parameter  31, 
referring  to  total  Kjeldahl  nitrogen 
(TKN),  specifies  "digestion  and 
distillation  followed  by"  one  of  several 
new  techniques.  The  commenter  asked 
if  "digestion  and  distillation  followed 
by"  means  that  digestion  and 
distillation  are  required  prior  to  analysis 
of  a  sample  for  NPDES  compliance 
monitoring.  EPA  requires  the  use  of 
separate  digestion  and  distillation 
procedures  prior  to  TKN  analysis  by 
certain  methods,  as  specified  in  Table 
IB.  "Digestion  and  distillation  followed 
by,"  in  the  context  of  Table  IB.  requires 
the  use  of  one  of  the  listed  digestion  and 
distillation  procedures  for  the  Titration. 
Nesslerization  and  Electrode  test 
methods.  Today's  rule  reformats  Table 
IB  with  appropriate  indentation  to 
reflect  this  requirement  more  clearly 

Other  TKN  methods  explicitly  require 
alternate  sample  preparation 
procedures,  such  as  the  semiautomated 
block  digestion  (e.g.,  EPA  Method 
351.2).  For  these  methods,  TKN  analysis 
does  not  require  the  use  the  digestion 
and  distillation  procedures  discussed  in 
the  preceding  paragraph,  because  the 
alternate  sample  preparation  procedures 
will  provide  the  desired  results. 

E.  Metals  Methods  in  20th  Edition  of 
Standard  Methods 

The  commenter  inquired  about  the 
status  of  the  graphite  furnace  and  flame 
atomic  absorption  methods  for  metals 
analyses  (GFAA  and  FLA  A. 
respectively)  that  were  revised  in  the 
20th  edition  of  Standard  Methods,  but 
not  proposed  for  approval  in  the  [anuary 
16,  2001  rule.  The  commenter 
recommended  that  EPA  either  approve 
or  not  approve  all  versions  (18th.  19th 
and  20th  edition)  and  not  split  approval 
of  these  methods  by  edition  number. 
EPA  did  not  propose,  and  today's  rule 
does  not  approve,  the  20th  Edition 
versions  of  Methods  3111B,  3111D, 
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3112  B.  3113  B  and  3114  B.  which 
include  the  GFAA  and  FL\.'\  methods 
noted  by  the  commenter.  These  versions 
of  the  five  methods  are  not  acceptable 
because  the  method  performance 
requirements  specified  in  the  20th 
edition  are  nut  equivalent  or  better  than 
in  the  18th  and  19th  edition  versions  of 
these  methods  The  20th  edition  of 
Standard  \fethods  introduces  less 
stringent  quality  fontrol  (QC) 
acceptance  criteria  (in  Section  3020  of 
each  method)  than  in  the  older  versions. 
Specifically,  the  18th  and  19th  edition 
versions  specif>-  that  a  recovery  of  a 
check  standard  outside  the  range  of  95% 
to  105%  suggests  a  potential  problem, 
and  a  recoverv  outside  the  range  of  90% 
to  110%  indicates  that  the  system  is  out 
of  control.  The  20th  edition  weakened 
and  increased  these  limits  to  90%  to 
100%  and  80%  to  120%.  respectively. 
The  editors  of  Standard  Methods  did 
not  provide  a  basis  for  weakening  the 
QC  requirements  in  these  methods,  and 
thev  did  not  suggest  applving  these  less 
stringent  criteria  to  previous  editions  of 
the  methods. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866:  Rei^ulaton- 
Planning  and  Review 

Under  Executive  Order  1286fi  (58  FR 
51735;  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatorv 
action  is  '"significant"  and.  therefore, 
subject  to  OMB  review  and  the 
requirements  of  the  E.xecutive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action  " 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  suhject  to 
OMB  review. 


H  lit^galaton-  Flexibility  Act  IRFA).  as 
Amended  by  the  Small  Business 
Regulaton-  Enforcement  Fairness  Act  of 
1996  ISBREFAI.  n  I'.S.C.  601  et.  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significajit  economic  impact  on  a 
sub.stantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 
the  alternative  definition(s)  in  the 
Federal  Register  and  taking  comment  (5 
U.S.C.  601(3)-(5).)  In  addition  to  the 
above,  to  establish  an  alternative  small 
business  definition,  agencies  must 
consult  with  the  Small  Business 
Administrations  (SBA)  Chief  Counsel 

for  Advocacy. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities  under 
the  SDWA.  EPA  considered  small 
entities  to  be  public  water  systems 
serving  fewer  than  10.000  persons.  This 
is  the  cut-off  level  specified  by  Congress 
in  the  1996  Amendments  to  the  SDWA 
for  small  system  flexibility  provisions. 
In  accordance  with  the  RFA 
requirements,  EPA  proposed  using  this 
alternative  definition  in  the  Federal 
Register  (63  FR  7620.  February  13. 
1998),  requested  comment,  consulted 
with  the  SBA.  and  expressed  its 
intention  to  use  the  alternative 
definition  for  all  future  drinking  water 
regulations  in  the  Consumer  Confidence 
Rt^ports  regulation  (63  FR  44511.  August 
19,  1998).  As  stated  in  that  final  rule, 
the  alternative  definition  would  be 
applied  to  this  regulation  as  well. 

For  purpo.ses  of  assessing  the  impacts 
of  todays  rule  on  small  entities  under 
the  CWA.  we  defined:  (1)  Small 
businesses  according  to  SBA  size 
standards;  (2)  small  governmental 
jurisdictions  as  governments  of  a  city, 
county,  town,  school  district  or  special 
district  with  a  population  of  less  than 
50.000;  and  (3)  small  organizations  as 
anv  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


This  final  rule  will  not  impose  any 
requirements  on  small  entities.  Today's 
rule  approves  additional  updated 
versions  of  ASTM  Methods.  Standard 
Methods.  United  States  Geological 
Survey  (USGS)  methods,  and  United 
States  Department  of  Energy  (DOE) 
methods  for  compliance  with 
wastewater  monitoring  and  drinking 
water  standards  and  monitoring 
requirements  but  does  not  require  the 
use  of  these  specific  versions.  Previous 
versions  of  these  ASTM,  Standard 
Methods.  USGS.  and  DOE  methods  are 
not  being  withdrawn.  State,  territorial. 
Tribal,  and  local  governments  and 
public  and  privately  owned  public 
water  systems  and  laboratories 
performing  analyses  on  behalf  of  these 
systems  may  continue  to  use  the 
previous  versions  after  the  promulgation 
of  today's  rule.  The  final  rule  merely 
provides  additional  options.  Any  of  the 
testing  procedures  currently  listed  at  40 
CFR  parts  136.  141.  or  143  can  be  used 
if  monitoring  is  otherwise  required  for 
this  pollutant  under  the  CWA  or  SDWA. 
This  rule  also  makes  minor  technical 
corrections  and  clarifications  to  the 
regulations. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
Si 00  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory- 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
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have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
govertmients  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  govenmients  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  Tribal  goveriunents  or 
the  private  sector.  This  rule  imposes  no 
enforceable  duty  on  any  State,  local  or 
Tribal  goverrunents  or  the  private  sector. 
EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202,  203,  and  205  of  the 
UMRA. 

This  rule  provides  additional 
analytical  methods  with  which  to 
conduct  analyses  for  contaminants  in 
wastewater  and  drinking  water,  and 
thus  provides  operational  flexibility  to 
laboratory  analysts.  Since  the  rule  does 
not  withdraw  earlier  versions  of 
methods.  EPA  anticipates  no  increase  in 
expenditure  or  burden. 

D.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  This  action 
merely  provides  additional  options  on 
the  selection  of  testing  procedures  when 
monitoring  is  otherwise  required  under 
the  CWA  or  SDWA.  Any  of  the  testing 
procedures  approved  at  40  CFR  parts 
136.  141.  or  143  can  be  used  if  such 
monitoring  is  required  for  a  pollutant  or 
contaminant.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purpose  of  collecting,  validating, 
and  verifying  information  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  persoimel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

E.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule. 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  ("NTTAA"),  Public  Law 
104-113.  section  12(d)  (15  U.S.C.  272 
note),  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget 
(OMB),  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  In  this  rulemaking  EPA  is 
approving  updated  versions  of 
previously  approved  voluntary 
consensus  standards  published  by 
ASTM  and  Standeurd  Methods  for  many 
wastewater  and  drinking  water 
contaminants. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866. and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  neither  "economically 
significant"  as  defined  under  Executive 
Order  12866,  nor  does  it  concern  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children. 


G.  Executive  Order  13132:  Federalism 

Executive  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  S\ate 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Todays  rule 
provides  governmental  and  other  public 
and  private  entities  conducting  analysis 
in  wastewater  and  drinking  water  the 
option  to  use  additional,  updated 
anah'tical  methods  to  monitor 
pollutants  under  the  CWA  or  SDWA. 
Such  regulated  entities  may  choose  any 
of  these  additional  methods  or  continue 
to  use  the  methods  listed  under  40  CFR 
parts  136.  141.  and  143.  Thus.  Executive 
Order  13132  does  not  apply  to  this  rule. 

H.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  '  (65  FR 
67249.  November  9.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  the  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 


65226        Federal  Register /Vol    H7.  No.  205  /  Wednesday,  October  23.  2002 /Rules  and  Regulations 


Toddv's  rule  pruvide.s  Tribes  ( oiuiiu  tiiii^ 
dndlvsis  in  wastewater  and  drinking 
water  the  option  to  use  additional 
updated  analvtical  methods  to  monitor 
pollutants  under  the  C:VVA  or  SHWA 
Tribes  mav  choose  an\  of  these 
additional  methods  or  continue  to  use 
the  methods  listed  under  40  CFR  parts 
136.  141.  and  143   Thus.  E.xecutive 
Order  131 75  does  not  applv  to  this  rule. 

/  Congrf'ssional  Revifw  Act 

The  (]ongressional  Review  Act.  5 
use.  801  pt  seq..  as  added  bv  the  .Small 
Business  Regulators  Enforcement 
Fairness  Act  of  1996  (SBREFA). 
generally  provides  that  before  a  rule 
mav  talte  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copv  ot 
the  rule,  to  each  House  of  the  Congress 
and  to  the  (Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  re(]uired 
information  to  the  US   Senate,  the  US 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  davs  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C  804(J)  This  rule 
will  be  effective  on  November  22.  2002 

/  Exnuttvp  Order  1  121 1   Energy  Effects 

This  rule  is  not  subject  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantlv  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355.  Mav  22.  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866 

k.  Plain  Language  Directive 

Executive  Order  12866  requires  each 
agency  to  write  its  rules  in  plain 
language.  Readable  regulations  help  the 
public  find  requirements  quickly  and 
understand  them  easily  They  increase 
compliance,  strengthtm  enforcement, 
and  decrease  mistakes,  frustration, 
phone  calls,  appeals,  and  distrust  of 
government.  EPA  made  every  effort  to 


write  this  preamble  to  the  final  rule  in 
as  (  lear,  c;onc:ise.  and  unambiguous 
manner  as  possible  Today's  final  rule  is 
mostly  in  a  table  format  consistent  with 
the  format  of  the  CFR  sections  we  are 
amending. 

List  of  Subjects 

40  CFR  Part  I.IH 

Environmt!ntal  protection, 
Inc:orporation  by  reference.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  c:ontrol. 

40  CFR  Part  1 4 1 

Environmental  protection.  Chemicals, 
lnc;orporation  by  reference,  Indians- 
lands.  Intergovernmental  relations. 
R.idiation  protection.  Reporting  and 
re(  iirdkeeping  requirements.  Water 
supply. 

40  CFR  Part  14  J 

Enviremmental  protection.  Chemicals, 
Indians-lands.  Water  supply. 

D.iti'ii    .Sfptciiib.T  12,  2002. 
Christine  I  odd  Whitman, 

Kilnimistniliir 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations,  is  amended  as 

follows; 

PART  136— GUIDELINES 
ESTABLISHING  TEST  PROCEDURES 
FOR  THE  ANALYSIS  OF  POLLUTANTS 

1   The  authority  citation  for  part  136 
( Diitinues  to  read  as  follows: 

.\uthority:  Sees   .iOl.  ,)04(h).  307.  and 
,-.UUd)  Pub.'  L.  9.5-217.  91  Stat.  1.566.  c/  seq 
(33  U.S.C.  1251.  et  seq.]  (The  Federal  Water 
Priihition  Control  .Xct  .\mendments  of  1972 
<iN  .iniciided  hv  the  Clean  Water  Act  of  1977.)' 

2.  Section  136,3  is  amended: 

a  in  paragraph  (a)  by  revising  the 

introductory  text  and  Tables  lA,  IB,  IC, 

II).  and  IE. 

b  In  paragraph  (b)  bv  revising 

referenc;es  (6)  and  (10),  and  adding 

references  (44)  through  (51), 


§  1 36.3    Identification  of  test  procedures. 

(a)  Parameters  or  pollutants,  for  which 
methods  are  approved,  are  listed 
together  with  test  procedure 
descriptions  and  references  in  Tables 
lA,  IB,  IC,  ID,  IE,  and  IF.  The  full  text 
of  the  referenced  test  procedures  are 
incorporated  bv  reference  into  Tables 
lA,  IB,  IC.  ID.  IE.  and  IF.  The 
incorporation  by  reference  of  these 
documents,  as  specified  in  paragraph  (b) 
of  this  section,  was  approved  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  the  documents 
may  be  obtained  from  the  sources  listed 
in  paragraph  (b)  of  this  section. 
Information  regarding  obtaining  these 
documents  can  be  obtained  from  the 
EPA  Office  of  Water  Statistics  and 
Analytical  Support  Branch  at  202-566- 
1000.  Documents  mav  be  inspected  at 
EPA's  Water  Docket,  EPA  West,  1301 
Constitution  Avenue,  ^4W.,  Room  B135. 
Washington.  DC  (Telephone:  202-566- 
2426);  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW., 
Suite  700.  Washington.  DC.  These  test 
procedures  are  incorporated  as  they 
exist  on  the  day  of  approval  and  a  notice 
of  anys  change  in  these  test  procedures 
will  be  published  in  the  Federal 
Register.  The  discharge  parameter 
values  for  which  reports  are  required 
must  be  determined  by  one  of  the 
standard  analytical  test  procedures 
incorporated  by  reference  and  described 
in  Tables  lA,  IB,  IC,  IE,  and  IF,  or  by  any 
alternate  test  procedure  which  has  been 
approved  by  the  Administrator  under 
the  provisions  of  paragraph  (d)  of  this 
section  and  §§  136.4  and  136.5.  Under 
certain  circumstances  (paragraph  (b)  or 
(c)  of  this  section  or  40  CFR  401.13) 
other  test  procedures  may  be  more 
advantageous  when  such  other  test 
procedures  have  been  previously 
approved  by  the  Regional  Administrator 
of  the  Region  in  which  the  discharge 
will  occur,  and  providing  the  Director  of 
the  State  in  which  such  discharge  will 
occur  does  not  object  to  the  use  of  such 
alternate  test  procedure. 


Table  IA.— List  of  Approved  Biological  Methods 


Parameter  ano  units 


Method ' 


Bactena: 


1 


Coitorm 

100  ml 


(tecal)     numt)€r    per 


Colitorm  I  tecal)  in  presence  ot 
choline   number  per  100  mL 

Colitorm  itotai)  number  per 
100  mL 


Most  Probable  Number  (MPN)   5  tube 
3  dilution    or   Membrane   filter   (MF)^ 

single  step 
MPN    5  tube   3  dilution   or 

MF   single  step'' 

MPN   5  tube   3  dilution  or 

MF  "  single  step  or  two  step   


Standard 

EPA 

Methods 

18th.  19th 

20th  ed. 

p 

132  3 

9221C  E" 

p 

124  3 

9222D'' 

p 

1323 

9221 C  E" 

p 

1243 

9221 D" 

p 

1143  

92216* 

p 

1083 

92228" 

ASTM 


USGS 


B-0050-85 ■ 


8-0025-85= 
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Standard 

Parameter  and  units 

Method  1 

EPA 

Methods               .ctm 
18th,  19th,             '^^'" 

USGS 

20th  ed. 

4.  Coliform  (total),  in  presence  of 

MPN,  5  tube,  3  dilution,  or  

p.  1143  

92218" 

clorine,  numt)er  per  100  mL. 

MF^  with  enrichment 

p.    1113    

9222 

(B+B.Sc)" 

5.  Fecal  streptococci,  numtjer  per 
100  mL. 

MPN  5tul)e  3  dilution  

p.    1393   

p.  1363 

92308" 

1 

MF^or 

9230C" 

B-0055-855 

Plate  count  

p.  1433 

Aquatic  Toxicity: 

6.  Toxicity,  acute,  fresh  water  or- 

Daphnia, Ceriodaphnia,  Fathead  Min- 

o©c. y 

ganisms,  LC50,  percent  effluent. 

now,  Raintxjw  Trout,  Brook  Trout, 
or  Bannerfish  Shiner  mortality. 

- 

7.  Toxicity,  acute,  estuarine  and 

Mysid,      Sheepshead      Minnow,      or 

Sec  9^ 

marine  organisms,  LC50,   per- 

Menldia spp.  mortality. 

cent  effluent. 

8.  Toxicity,  chromic,  fresh  water 

Fathead  minnow  larval  survival  and 

1000.08 

• 

organisms,  NOEC  or  IC25,  per- 

growth. 

cent  effluent. 

Fathead  minnow  embryo-larval  sur- 
vival and  teratogenicity. 

Ceriodaphnia  survival  and  reproduc- 
tion. 

Selenastrum  arowth  

1001,08 
1002.08 

1003.08 

9.  Toxicity,  chronic  estuarine  and 

Sheepshead    minnow    larval    survival 

1004.09 

marine    organisms,    NOEC    or 

and  growth. 

IC25,  percent  effluent. 

Sheepshead  minnow  embryo-larval 
survival  and  teratogenicity. 

Menidia  beryllina  larval  and  growth    ... 

Mysidopsis  bahia,  growth,  and  fecun- 
dity. 

Art}acia  punctulata  fertilization  

1005.09 

1006.09 
1007.09 

1008.09 

Champia  parvula  reproduction  

1009.09 



1 

Notes  to  Table  IA: 

^  The  method  must  t>e  specified  when  results  are  reported. 

2  A  0.45  urn  membrane  fitter  (MF)  or  other  pore  size  certified  by  the  manufacturer  to  fully  retain  organisms  to  be  cultivated  and  to  be  tree  of 
extractables  which  could  interfere  with  their  arowth. 
3USEPA.  1978.  MicrotMological  Methods  for  Monitoring  the  Environment,  Water,  and  Wastes.  Environmental  Monitonng  and  Support  Labora- 


tory, U.S.  Environmental  Protection  Agency,  Cincinnati,  Ohio.  EPA/600/8-7a/017 
"  APHA.  1998,  1995,  1992.  Standard  Methods  for  the  Examination  of  Water  ar 


and  Wastewater,  American  Public  Health  Association  20th,  I9th, 
and  18th  Editions.  Amer.  Publ.  HIth.  Assoc.,  Washington,  DC. 

5  USGS.  1989.  U.S.  Geological  Survey  Techniques  of  Water-Resource  Investigations.  Book  5,  Laboratory  Analysis.  Chapter  A4  Methods  for 
Collection  and  Analysis  of  Aquatic  Biological  and  Microtwological  Samples,  U.S.  Geological  Survey,  U.S.  Department  of  the  Interior,  Reston  Vir- 
ginia. 

B  Because  the  MF  technique  usually  yields  low  and  variable  recovery  from  chlorinated  wastewaters,  the  Most  Probable  Numt)er  method  will  be 
required  to  resolve  any  controversies. 

^USEPA.  1993.  Methods  for  Measuring  the  Acute  Toxicity  of  Effluents  to  Freshwater  and  Marine  Organisms,  Fourth  Edition  Environmental 
Monitoring  Systems  Laboratory,  U.S.  Environmental  Protection  Agency,  Cincinnati,  Ohio.  August  1993,  EPA/600/4-90/027F 

8USEPA.  1994.  Short-term  Methods  for  Estimating  the  Chronic  Toxicity  of  Effluents  and  Receiving  Waters  to  Freshwater  Organisms  Third 
Edition.  Environmental  Monitoring  Systems  Laboratory,  U.S.  Environmental  Protection  Agency  USEPA.  1994,  Cincinnati.  Ohio  (July  1994,  EPA/ 
600/4-91/002). 

9Short-tenn  Methods  for  Estimating  the  Chronk:  Toxk:ity  of  Effluents  and  Receiving  Waters  to  Marine  and  Estuarine  Organisms  Second  Edi- 
tion. Environmental  Monitoring  Systems  Laboratory,  U.S.  Environmental  Protection  Agency,  Cincinnati,  Ohio  (July  1994,  EP/V600/4-91/003). 
These  methods  do  not  apply  to  marine  waters  of  the  Pacific  Ocean. 

TABLE  1B.— List  of  Approved  Inorganic  Test  Procedures 


Parameter,  units  and 
method 

Reference  (method  number  or  page) 

EPA'  '^ 

^'^"Sontsn^^    1              ASTM                           USGS^                           Other 

1    Acidity,  as  CaCO,,  mg/L: 
Electrometric  endpoint 
or  ptienolphthalein 
endpoint. 

2.  Alkalinity,  as  CaCOi,  mg/ 
L: 

305.1   

2310  B(4a)  118th, 
19th,  20th]. 

2320  B  [18th   19th, 

D1067-92  

D1067-92  

1-1020-85 
1-2030-85 
1-1030-85  

310  1 

973,43  3 

metric  titration  to  pH 
4  5  manual  or  auto- 

310  2        

20th]. 

1-2030-85 

matic. 
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Table  IB     List  of  Approved  Inorganic  Test  Procedures— Continued 

Reference  (method  number  or 

page) 

Parameter,  units  and 
method 

EPA'  » 

Standard  Methods 
[Edition(s)] 

ASTM 

USGS2 

Other 

3   Aluminium — Total  "  mg,L; 
Digestion "  followed  by        I 
AA  direct  aspiration  *•" 
A  A  fiim^rp 

202  1 

3111  D  [18th,  19th] 
3113  B  [I8th,  19th] 
3120  B  [18th,  19th. 
201hj 

1-3051-85 

1-4471-9750 

202  2    

Inductively  Coupled 
Plasma^Atomic  Emis- 
sion Spectrometry 
(ICP'AES)  ^ 

Direct  Current  Plasma 
(DCP)  '^' 

Pnlnrimptnr 

200  7^ 

D41 90-94  

Note  34. 



350a^AI  B  (20th] 
and  3500-AI  D 
(18th,  19th] 

4500-NH,  B  (18th, 
19th,  20th] 

4500-NH,  C  (18th] 

4500-NH,  C  (191h 
20th]  and  4500- 
NH,  E  [18th] 

4500-NH.  D  or  E 
[19th   20th]  and 
4500-NH  ,  F  or  G 
[18th] 

4500-NH.  G  (19th 
20th]  and  4500- 
NH,  H  (18th] 

1 

(Enochrome  cyanme 

R) 
4   Ammonia  (as  N),  mg/L 
Manual,  distillation  (at 
pH  9  5)''  followed  by 

Tin  9 

973493 

350.2  

D1426-98(A) 
D  1426-98(8) 

1-3520-85  

1^523-85 

973.493 

350.2  

350.3  

Automated  phenate   or 

Automated  electrode     .. 
5   Antimony-Total  *  mg/L 
Digestion  ■»  followed  by 
AA  direct  aspiration  * 
AA  furnace 

350  1 

Note  7. 

204  1    

3111  B  [18th    191h] 

3113  B  [18th,  19th] 
3120  B  (18th,  19th 

20th] 

3114  B  4  d  [18th, 
19lh] 

3113  B  [18th    19thl 
3120  B  [18th    19th, 

20th] 
3500-As  B  [20th] 

and  3500-As  C 

[18th    19th] 

3111  D  [18th,  19th] 
3113  B  (18th,  19thl 
3120  B  [18th    19th 
20th] 

D2972-97(B) 
D2972-97(C) 

D2972-97(A) 

1-3062-85 
1^063-98  "9 

1-3060-85 
1-3084-85 

• 

204  2         

ICP/AES36     

200.75  

206  5  

6   Arsenic-Total"  mg/L 
Digestion  *  followed  by 
AA  gaseous  hydnde 

AA  furnrire 

206  3  

206.2  

ICP/AES  *  or       

200.75  

206  4  

r.nlnrimetnr  iSDDCi 

7   Banum-Total  *  mg,'L   Di- 
gestion* followed  by 
AA  direct  aspiration  ' ' 

208  1 

208  2  

D4382-95 

ICP'AES '" 

200.75  

rvp  '•« 

Note  34. 

8   Beryllium-Total  •■  mg/L: 
Digestion  *  followed  by 
AA  direct  aspiration 
AA  fiimarp 

210  1    

3111  D  (18th    19th] 
3113  B  (18th    191h] 
3120  B  [18th    191h 
20th] 

3500-Be  D  [18Ih, 
19th] 

5210  B[18th    191h 
20th] 

4500-B  B  (18th 

19th   20th] 
3120  B  [18th    19th 

20th] 

D3645-93<88)(A) 
D3645-93(88)(B) 



1-3095-85 

1^471-9750 

210  2      

IPP/AFS 

200.75  

DCP   or 

D4190-94  

Note  34 

1-1578-788  

1-3112-85 
1-4471-9750 

9  Biochemical  oxygen  de- 
mand (BOD~)    mg,L 

Dissolved  Oxygen  De- 
pletion 

10  Boron  ''-Total    mgL 

Colonmetnc  (curcummi 

ICP  AES   or  

405  1 

97344,3  p    179 

212  3 

,  200  75 
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Table  1B. — List  of  Approved  Inorganic  Test  Procedures — Continued 


Parameter,  units  and 
method 


Reference  (method  number  or  page) 


EPA' 


Standard  Methods 
[Edition(s)] 


ASTM 


USGS^ 


Other 


DCP 

1 1 .  Bromide,  mg/L: 
Titrimetric  

12.  Cadmium— Total,''  mg/L; 
Digestion  *  followed  by: 

/\A  direct  aspiration  ^^  .. 


AA  furnace 
ICP/AES  36 


DCP36    

Voltametry",  or 

Colorimetric  (Dithizone) 

13.  Calcium— Total,*  mg/L; 
Digestion  ■♦  followed  by: 

AA  direct  aspiration 

ICP/AES  


DCP,  or  

Titrimetric  (EDTA) 


Back  titration  ether  end- 
point  ^5  or. 

DPD-FAS  


Spectrophotometric, 

DPD. 
Or  Electrode 

18.  Chromium  VI  dissolved, 
mg/L;  0.45  micron  filtra- 
tion followed  by: 

AA  chelation-extraction 

or. 
Colorimetric 

( Diphenylcart>azide) . 

19.  Chromium-Total,'*  mg/L; 
Digestion  *  followed  by: 

/\A  direct  aspiration  ^^  .. 
AA  chelation-extraction 


320.1 


213.1  .. 

213.2  .. 
200.75 


215.1   .. 
200.75 


215.2 


410.1 


410.2 
410.3. 
410.4. 


14.  Cartx}naceous  bio- 
chemical oxygen  demand 
(CBOD  3),  mg/Li2: 

Dissolved  Oxygen  De- 
pletion with  nitrifica- 
tion inhibitor. 

1 5.  Chemical  oxygen  de- 
mand (COD),  mg/L; 
Titrimetric 

or  

Spectrophotometric, 
manual  or  automatic. 

16.  Chloride,  mg/L: 
Titrimetric  (silver  nitrate) 

or. 
(Mercuric  nitrate) 

Colorimetric,  manual  or 
Automated  (Ferricya- 
nide). 

17.  Chlorine— Total  residual, 
mg/L;  Titrimetric: 

Amperometric  direct 330.1 

lodometric  direct  330.3 


325.3 


325.1  or  325.2 


330.2 


330.4 


330.5 


218.4 


218.1 
218.3 


3111  B  or  C  [18th, 

19th]. 
3113  B  [18th,  19th] 
3120  B  [18th,  19th, 

20th]. 


3500-Cd  D  [18th, 
19th]. 


3111  B  [18th,  19th] 
3120  B  [18th,  19th, 
20th], 

3500-Ca  B  [20th] 
and  3500-Ca  D 
[18th,  19th]. 


5210  B  [18th,  19th, 
20th]. 

5220  C  [18th,  19th, 
20th]. 


5220  D  [18th,  19th, 
20th]. 

4500-CI-B  [18th, 

19th,  20th]. 
4500-CI    C  [18th, 

19th,  20th], 

4500-CI    E  [18th, 
19th,  20th]. 


4500-CI  D  [18th, 

19th,  20th]. 
4500-CI  B  [18th, 

19th,  20th], 
4500-CI  C  [18th, 

19th,  20th]. 
4500-CI  F  [18th, 

19th,  20th]. 
4500-CI  G  [18th. 

19th,  20th]. 


3111  C  [18th,  19th] 

3500-<:r  B  [20th] 
and  3500-Cr  D 
[18th,  19th]. 


D4190-94  

D1246-95(C) 


1-1125-85 


D3557-95  (A  or  B) 
D3557-95(D)  


D4190-94  

D3557-95(C). 


D511 -93(B) 


D511-93(A). 


1-3135-85  or  I- 

3136-85. 
1^138-8951 
1-1472-85  or  I- 

4471-9750 


1-3152-85 
1-4471-9750 


D1252-95(A) 


D1252-95(B) 


1-3560-85 

1-3562-85 
1-3561-85 


Note  34 
p  S4410 

974  27^'  p   37^ 
Note  34 


Note  34 


D512-89(B)  i  1-1183-85 


D512-89(A) 


D1 253-86(92). 


973  46  -■  p    179 


Notes  13,  14 


1-1184-85  973  51 


1-1187-85 
1-2187-85 


D1687-92(A) 


3111  B  [18th,  19th]        D1687-92(B) 
3111  C  [18th,  19th]. 


1-1232-85 
1-1230-85 

1-3236-85 


Note  16 


974  27  3 
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Table  1B.— List  of  Approved  Inorganic  Test  Procedures — Continued 


Parameter   units  and 
method 


AA  furnace 
ICP  AES  '^ 


DCP  ""  or  

Colonmetnc 

(Dtpfienyicarbazidei 

20   Cobalt— Tola!  '  mgL 
Digestion  *  followed  by 
AA  direct  aspiration 


AA  furnace 
ICP  AES  ... 


DCP 
21    Color  platinum  cobalt 
units  or  dominant  wave- 
lengtfi   hue   luminance 
punty 
Colonmetnc  lADMI),  or 
(Platinum  cobalt)   or 

Spectrophotometric 


22  Copper— Total  •  mg/L 
Digestion  *  followed  by 
AA  direct  aspiration  ' 


AA  furnace 
ICP  AES  " 


DCP  "■  or         

Colonmetnc 
(Neocupromei  or 

(Bicincfioninate) 


23  Cyanide^Total   mg/L 
Manual  distillation  with 

MgCI:  followed  by 
Tilnmetnc  or  


Spectrophotometric 

manual  or 
Automated  - 

24  Available  Cyanide  mgL 

Manual  distillation  with 
MgCI-  followed  by 
tifnmetnc  or 
Spectrophotometric 

Flow  iniection  and 
ligand  exchange,  fol- 
lowed by  amperom- 
etry 

25  Fluonde — Total,  mg/L 
Manual  distillation'  fol- 
lowed by 

Electrode,  manual  or 

Automated 
Colonmetnc  (SPADNS) 

Or  Automated 
complexone 

26  Gold— Total  -■  mg/L,  Di- 
gestion ^  followed  by: 


EPA' 


Standard  Methods 
[Edition(s)l 


Reference  (method  number  or  page) 
ASTM 


218  2   3113  8  [18th    19thl 

200  7^  3120  B  [18th,  19th 

20lhl. 


3500-Cr  B  [20thl 
and  3500-Cr  D 
[18th    19thj 


219  1    3111  B  or  C  [18th 

19th] 

219  2   31 13  B  [18th    19thl 

200  7^  3120  B  [18th,  19th, 

20lh]. 


1 10  1 
1 10  2 
110.3 


2120  E  (18th    19th 

20thl 
2120  B  [18th    19th 

20thl 
2120  C  [18th    19th 

20th]. 


220  1    31 1  1  B  or  C  [18th 

191hl 

220  2  3113  B  [18fh    19th] 

2007'  3120B[18th    19th, 

20th  1 


3500-Cu  B  [20th] 

and  3500-Cu  D 

[18th    19thl 
3500-Cu  C  [20th] 

and  3500-As  B 

[18th    19th] 


4500-CN  C  [18th 
19th,  20tti] 

4500-CN  D  [18th 

19th   20th| 

335  2  'I  4500~CN  E  [18th 

19th.  20th] 

335  3  "  


335  1    4500-CN  G  [18th 

19th   20th  1 


340  2 


:W0  1    4500-FD[18th 

19th   20th] 

340  3  4500-F  E  [18th. 

19th   20th] 


USGS  = 


D1687-92(C)  1-3233-93" 


D4 190-94 


D3558-94(A  or  B) 


-3239-85 


D3558-94(C)  ,  1^243-89  *V 

l^t471-97so. 


D4 190-94 


1-1250-85 


D1688-95(A  or  B) 
D  1688-95(0) 


D4 190-94 


D2036-98(A) 


D2036-98(A) 


1-3270-85  or  I- 

3271-85 
1^274-89"" 
1—4471—97^"' 


1-3300-85 
1-4302-85 


D2036-98(B) 


4500-F  B  [18th, 
19th   20th] 

4500-F  C  [18th. 
19th   20thl 


D1179-93(B) 
D1179-93(A) 


1^327-85 


Other 


Note  34. 


p  37^ 


Note  34. 


Note  18. 


974  27'  p   37" 


Note  34. 


Note  19. 


p  22"^ 


OIA-1677-'-' 
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Table  1B. — List  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter,  units  and 
method 

AA  direct  aspiration 

AA  furnace,  or 

DCP 

27.  Hardness — Total,  as 
CaCOj,  mg/L: 

Automated  colorimetric, 
Titrimetric  (EOT A),  or 
Ca  plus  Mg  as  ttieir 
cartx>nates,  by  Induc- 
tively coupled  plasma 
or  AA  direct  aspira- 
tion (See  Parameters 
13  and  33). 

28.  Hydrogen  ion  (pH),  pH 
units: 

Electrometric  measure- 
ment, or. 
Automated  electrode  .... 

29.  Iridium— Total,"  nug/L; 
Digestion'  followed  by: 

AA  direct  aspiration  or 
AA  furnace  

30.  Iron— Total,*  mg/L;  Di- 
gestion* followed  by: 

AA  direct  aspiration  ^  .. 

AA  fumace  

ICP/AES» 

DCP^or 

Colorimetric  (Ptienan- 
ttiroiine). 

31.  KjeWahl  Nitrogen— 
Total,  (as  N),  mg/L: 

Digestion  and  distilla- 
tion followed  t>y. 

Titration  

Nesslerization 

Electrode  


Automated  phenate  colori- 
metric. 

Semi-automated  block 
digester  cotorimetric. 

Manual  or  block  digester 
potentk>metric. 

Block  digester,  folk>wed  by 
Auto  distillation  and  Titra- 
tion, or. 

Nesslerization,  or  

Fk>w  injection  gas  diffusion 

32.  Lead— Total,*  mg/L;  Di- 
gestkKi  *  fdtowed  by: 

AA  direct  aspiratton^*  .. 

/VA  fumace  

ICP/AES36  

DCP'*  

Voltametry"  or 

Cotorimetric  (Ditfiizone) 

33.  Magnesium — Total,*  mg/ 
L;  Digestion  *  foltowed  by: 

AA  direct  aspiration 


Reference  (method  number  or  page) 


EPA'  « 

231.1   

231.2 

130.1 

130.2  


Standard  Methods 
[Edition(s)] 


ASTM 


USGS- 


Other 


150.1 


235.1 
235.2 


236.1  .. 

236.2  .. 
200.75 


351.3 


351.3 
351.3 
351.3 


351.1 


351.2 


351.4 


239.1  .. 

239.2  .. 
200.75 


3111  B[18th,  19th] 


2340  B  or  C  [18th, 
19th,  20th]. 


4500-H*  B[18th, 
19trv,  20th]. 


3111  B[18th,  19th] 


3111  B  or  C  [18th, 

19th]. 
3113  B  [18th,  19th] 
3120  B  [18th,  19th, 

20th]. 

3500-Fe  B  [20th] 
and  3500-Fe  D 
[18th,  19th]. 


4500-No,g  B  or  C 
and  4500-NH,  B 
[18th,  19th,  20th]. 

4500-NH,  C[18th] 
4500-NHiC[19th, 
20th]  and  4500- 
NHi  E  [18th]. 


3111  Bor  C  [18th, 

19th]. 
3113  B  [18th,  19th] 
3120  B  [18th,  19th, 

20th]. 


3500-Pb  B  [  20th] 
and  3500-Pb  D 
[18th,  19th]. 


D1 126-86(92) 


D1293-84(90)(Aor 
B). 


D1068-96(AorB) 
D1068-96(C) 


D4190-94  

D1068-96(D) 


D3590-89(A) 


D3590-89(A) 
D3590-89(A) 


D3590-89(B) 
D3590-89(A) 


D3559-96(A  or  B) 


1-1338-85 


1-1586-85 


-2587-85 


1-3381-85 


1-4471-97" 


1-4551-788 
1-4515-91*5 


1-3399-85 


242.1   I  3111  B[18th,  19th] 


D3559-96(D)  [  1-4403-89  51 

1-4471-9750 


D4190-94  

D3559-96(C) 


D511-93(B) 


Note  34 


973  52B' 


973.41  ' 
Note  21 


974.27 ' 


Note  34 
Note  22 


973  483 


Note  39 


Note  40 
Note  41 


974  27  3 


Note  34, 


-3447-85  I  974.273 
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Table  1B.— List  of  Approved  Inorganic  Test  Procedures — Continued 


Reterence  (method  number  or  page) 


Parameter,  units  and 
method 


EPA' 


ICP'AES  ., 200  7'' 


Standard  Methods 
(Edition(s)] 


ASTM 


USGS  = 


3120  8  [18th,  19th, 
20th) 


DCPor 
Gravimetnc 


34  Manganese-Total,*  mg/ 
L,  Digestion*  followed  by 
AA  direct  aspiration  ^ 


243  1 


3500-Mg  D[18th, 
19th] 


3111  B[18th,  19th] 
3113  B  (18th,  19thl 


AA  furnace      243  2 

ICP/AES*       200  75  j  3120  B  [18th,  19th 

20th] 
DCP36,  or 
Colon  rrietnc 
(Persultate),  or 


D858-95(A  or  B) 
D858-95(C) 


1-447 1-97  so 


(Penodate) 

35.  Mercury— Total*,  mg/L 
Cold  vapor,  manual  or 
Automated 
Oxidation,  purge  and 

trap,  and  cold  vapor 
atomic  fluorescence 
spectrometry  (ng/L) 

36.  Motytxlenum — Total*, 
mg/L,  Digestion  *  followed 
by 

AA  direct  aspiration 


245  1   

245  2 
16310*3 


246  1 


AA  furnace    |  246  2 


ICP/AES 


200  7  5 


DCP     

37  Ntcke*— Total  r*  mg/L,  Di- 
gestion *  followed  by 
f<A  direct  aspiration  ^ 


AA  furnace 
ICP/AES  * 


249  1    .. 

2492  .. 
200  7  5 


352  1 


DCP*,  or    

Colofi  metric 
(heptoxime). 
38.  Nitrate  (as  N),  mg/L 
Colonmetnc  (Brucine 
sulfate),  or  Nitrate-ni- 
tnte  N  mtnus  Nitrite  N 
(See  parameters  39 
and  40) 
39  Nitrate-nitrite  (as  N), 
mg/L: 

Cadmium  reduction,  353  3 

Manual  or 
Automated,  or  I  353  2 


Automated  hydrazirw 

40  Nrtnte  (as  N),  mg/L, 
Spectrophotometnc 
Manual  or       


Automated 
(Dtazotization) 
41   <M  and  grease — Total 
recoverable,  mg/L 
Gravimetnc  (extractKXi) 


353  1 


354  1 


413  1 


3500-Mn  B  [20th] 
and  3500-Mn  D 
[18th,  19th] 


3112  B[18th.  19th] 


3111  D  [18th,  19th] 
3113  B  [18th,  19thl 
3120  B  [18th,  19th, 
20th]. 


3111  Bof  C  [18th, 

19th] 
3113  B[18th,  19th] 
3120  B[18th,  19th, 

20th]. 

3500-Ni  0[17th] 


4500-NO,    E  [18th, 

19th,  20th] 
4500-NO,    F[18th, 

19th,  201h] 
4500-NO,    H  [18th, 

19th,  20th]. 


45OO-NO2    B[18th. 
19th,  20th]. 


55206  (18th.  19th, 
20th)  3« 


D41 90-94 


D3223-91 


D1886-90<AorB) 
D1886-90(C)  


D41 90-94 


D3867-99(B). 
D3867-99(A) 


1-3454-85  .. 
1-4471-9750 


1-3462-85 


1-3490-85 

1-3492-96*^ 

1-4471-9750 


1-3499-85 

1^503-895' 
1-4471-97  50 


1^545-85. 


1-4540-85. 


Other 


Note  34. 


974.273 


Note  34 
920.2033 


Note  23 
977.223 


Note  34. 


Note  34. 


973.50,3  4190,'^  p. 
289 


Note  25. 


Table  1B.— List  of  Approved  Inorganic  Test  Procedures— Continued 

Parameter,  units  and 
method 

Reference  (method  number  or  page) 

EPA'-^^ 

Standard  Methods 
[Edition(s)] 

ASTM 

USGS2 

Other 

Oil  and  grease  and 
non-pdar  material, 
mg/L:  Hexane  ex- 
tractable  material 
(HEM):  n-Hexane  ex- 
traction and  gravim- 
etry. 

Silica  gel  treated  HEM 
(SGT-HEM):  Sflica 
gel  treatment  and 
gravimetry. 

42.  Organic  cartjon — Total 
(TOC),  mg/L: 

Combustion  or  oxida- 
tion. 

43.  Organic  nitrogen  (as  N), 
mg/L: 

Total  Kjeldahl  N  (Pa- 
rameter 31)  minus 
ammonia  N  (Param- 
eter 4). 

44.  Orthoptiosphate  (as  P), 
mg/L;  Ascorbic  acid  meth- 
od: 

Automated,  or  

Manual  single  reagent 

Manual  two  reagent  

45.  Osmium — Total*,  mg/L; 
Digestion  *  followed  by: 

AA  direct  aspiration,  or 
/VA  furnace  

1664A*2  

1664A*2. 
415  1 

5520B  [18th,  19th, 
20th]  3«. 

5310  B,  C,  orD 
[18th,  19th,  20th]. 

D2579-93  (A  or  B)  .. 

1 

973  47.3  p    142* 

• 

• 

365  1 

4500-P  F  [18th, 

19th,  20th]. 
4500-P  E  [18th, 

19th,  20th]. 

3111  D[18th,  19th]. 

1-4601-85  

973  56  3 

365  2 

D515-88(A)  

973.553 

365.3. 

252 1                    

252.2. 

46.  Oxygen,  dissolved,  mg/ 
L: 

Winkler  (Azide  modi- 
fication), or. 
Electrode  

47.  Palladium— Total,*  mg/ 
L;  Digestion  *  followed  by: 

/VA  direct  aspiration,  or 
AA  himacip 

360.2  

4500-OC[18th, 

19th,  20th]. 
4500-OG[18th, 

19th,  20th]. 

3111  B[18th,  19th] 

D888-92(A)  

D888-92(B)  

1-1575-786  

1-1576-788. 

973  45B3 

360  1    

253  1 

p   527^0 

253  2 

p   S28'o 

DCP-. 

48.  Phenols,  mg/L: 

Manual  distillation  26 

Followed  by:. 
Colorimetric 
(4AAP)  manual. 

' 

Note  34 

420  1 

» 

Note  27 

420  1 

Note  27        -      - 

Automated '9  

49.  Phosphorus  (elemental), 
mg/L: 

Gas-liquid  chroma- 
tography. 

50.  Phosphorus— Total,  mg/ 
L: 

Persulfate  digestion  fol- 
lowed by. 
Manual  or  

Automated  ascorbic 

acid  reduction. 
Semi-automated  block 

digester. 

51 .  Platinum— Total,*  mg/L: 
Digestion  *  followed  by: 

/VA  direct  aspiratbn 

AA  furnace  

420.2. 

Note  28 

- 

365  2 

4500-P  B,  5  [18th, 

19th,  20th]. 
4500-P  E  [18th, 

19th,  20th]. 
4500-P  F  [18th, 

19th,  20th]. 

973  55^ 

365.2  or  365.3  

365  1 

D515-88(A) 

1^600-85  

1-4610-91  *8. 

973553 

365  4 

D515-88(B)  

255  1   

3111  B[18th,  19th]. 

255.2. 
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Table  IB.— List  of  Approved  Inorganic  Test  Procedures— Continued 


Parameter,  units  and 
method 


Reference  (mettiod  number  or  page) 


EPA  '  « 


DCP 
52  Potasaunn — Total*  mg/ 
L  Digestion*  followed  by 
AA  direct  aspiration  258  1 

ICP/AES  200  7  5 


Standard  Methods 
[Edition(s)] 


Flame  photomefnc,  or 


Cokxi  metric 

53  ResKlue — Total,  mg/L 
Gravimetric,  103-105 

54  Residue — tilteraWe,  mg/ 

L 
Gravimetnc,  180" 


1603 


3111  B[18tb,  19tfi] 
3120  B  (18th.  19th. 

20thl 
3500-K  B  (20th]  and 

3500-K  D(181h, 

19thl- 


2540  B  [18th,  19th. 
20th  1 


160  1     I  2540  C  (18th,  19th, 

I      20thl. 


55  Residue — nonfilterat>te 
(TSS).  mg/L 

Gravimetnc.  103-105 
post  washir>g  of  res- 
idue 

56  Residue — seftleable, 
mg/L 

Volumetric,  (Imhoff 
cone),  or  gravimetnc 

57  Residue— Volatile.  mg/L 
Gravimetnc,  550° 

58  Rhodium- Total,*  mg/L, 
Digestion  *  foHowed  tiy 

AA  direct  aspiration,  or 
AA  furnace 

59  Ruthenium — Total*  mg/ 
L,  Digestioo  *  followed  tjy 

AA  direct  aspiration,  or 
AA  furnace 

60  Setemum — Total*  mg/L, 
Digestion  *  foHowed  by 

AA  fumace     270  2 


160  2    i  2540  D  [18th,  19th, 

20th). 


1605 


1604 


265  1 
265  2 


267  1 
267  2 


ICP/AES,»  or 


AA  gaseous  hydride 
61    Silica  3^ — Dissolved,  mg/ 
L.  0  45  micron  filtration 
followed  by 

Colonmetnc,  Manual  or 


20075 


370  1     . 

200  7* 

272  1    .. 

AA  fumace     272  2  .. 

ICP/AES  ,  200  7* 


Automated 

(Mdybdosilicate).  or 
ICP  

62  Silver— Total*  mg/L  Di- 
gestion '  -"  followed  by 
AA  direct  aspiration 


DCP 
63   Sodium— Total*  mg/L 
Digestion  *  followed  by 
AA  direct  aspiration 
ICP/AES  


2540  F  [18th,  19th, 
20th). 


3111  B[18th,  19th) 


3111  B  [18th,  19th] 


3113  B[18th,  19thl 
3120  B[18th,  19th, 

20th] 

3114  B(18th,  19thl 


4500-SiO:  C  [20th] 
and  4500-a  D 
[18th.  19th] 


3120  B[18th,  19th, 
20th] 


3111  B  orC  [18th, 

19thl 
3113  B[18th,  19th) 
3120  B  [18th.  19th, 

20th) 


DCP  or 

Flame  photometric 


3500  Na  B  (20th) 
and  3500  Na  D 
[18th,  19th] 


ASTM 


USGS2 


D3859-98<B) 
D3859-98(A) 

D859-94 


-3630-85 


-3750-85 


-1750-85 


-3765-85 


-3753-85 


1-4668-98*9 
1-3667-85. 

1-1700-85 

1-2700-85. 
1-4471 -97  so 

1-3720-85 


1-4724-89  s' 
1-4471-97  50 


1-3735-85 
1-4471-97  50 


Other 


Note  34 


973533 


317B'' 


974  27.3  p   379 


Note  34. 


973.54  3 


Note  34. 
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Table  1B.— List  of  Approved  Inorganic  Test  Procedures — Continued 


Parameter,  units  and 
method 

64.  Specific  conductance, 
micromhos/cm  at  25  °C: 

Wheatstone  bridge 

65.  Sulfate  (as  SO4),  mg/L: 
Automated  colorimetric 

(barium  chloraniiate). 
Gravimetric 

Turbidimetric  

66.  Sulfide  (as  S),  mg/L: 
Titrimetric  (iodine),  or  .. 


Colorimetric  (methylene 
blue). 

67.  Sulfite  (as  SOj),  mg/L: 
Titrimetric  (iodine- 

iodate). 

68.  Surfactants,  mg/L: 
Colorimetric  (methylene 

blue). 

69.  Temperature,  °C: 
Thermometric  

70.  Thallium— Total,*  mg/L; 
Digestion  *  followed  by: 

AA  direct  aspiration 

AA  fumace  

ICP/AES  


71 .  Tin— Total,*  mg/L;  Di- 
gestion *  followed  by: 

AA  direct  aspiration 

AA  fumace,  or 

ICP/AES  

72.  Titanium — Total,*  mg/L; 
Digestion  *  followed  by: 

AA  direct  aspiration 

AA  fumace  

DCP 

73.  Turbidity,  NTU: 

Nephelometric  


74.  Vanadium — Total,*  mg/ 
L;  Digestion  *  followed  by: 

/^  direct  aspiration 

AA  fumace  

ICP/AES  


DCP,  or  

Colorimetric  (Gallic 
Acid). 

75.  Zinc— Total,*  mg/L;  Di- 
gestion* followed  by: 
I  AA  direct  aspiration  ^ 


AA  fumace 
ICP/AES  36 


DCP,36or  

Colorimetric  (Dithizone) 

or. 
(Zincon)  


Reference  (method  number  or  page) 


EPA' 


Standard  Methods 
[Edltlon(s)) 


ASTf^ 


USGS2 


120.1    2510  B  [18th,  19th,      ,D1125-95(A) 

201h]. 


375.1. 
375.3 
375.4 
376.1 

376.2 

377.1 

425.1 

170.1 


279.1   .. 

279.2. 

200.75 


282.1  . 

282.2  .. 
200.75. 


283.1 
283.2. 


45OO-SO4    2C  or  D 
[18th,  19th,  20th).     I 


4500-S    2F  [19th, 
20th)  or  4500- 
S-2E  [18th). 

4500-S '2D  [18th, 
19th,  20th]. 

4500-SO,-2B[i8th, 
19th,  20th). 

5540  C  [18th,  19th, 
20th). 

2550  B  [18th,  19th, 
20th). 


3111  B[18fh,  19th]. 

3120  B  [18th,  19th, 
20th). 


3111  B  [18th,  19th) 
3113  B  [18th,  19th]. 


3111  D[18th,  19th). 


D5 16-90 


D2330-88 


180.1 


2130  B  [18th,  19th,        D1889-94(A) 
20th). 


286.1   3111  D[18th,  191h), 

286.2  ;    D3373-93, 

200.75  I  3120  B  [18th,  19th, 

20th]. 

D4190-94 


289.1   .. 

289.2 
200.75 


3500-V  B  [20th)  and 
3500-V  D  [18th, 
19th). 


3111  Bor  C  [18th, 
19th). 

3120  B  [18th,  19th, 
20th]. 

3500-Zn  E  [18th, 

19th). 
3500-Zn  B  [20th) 

and  3500-Zn  F 

[18th,  19th). 


D1691-95(AorB) 


D4 190-94 


1-2781-85 


Other 


1-3840-85 


1-3850-788. 


-3860-85. 


M471-97- 


973  40' 

925  54  • 
426C  ^° 


Note  32 


Note  34 


Note  34 


1-3900-85  974  27  'p   37^ 


1^471-97  50 


Note  34 


Note  33 


Table  1B  Notes: 
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'  Methods  for  Chemical  Analysis  of  Water  and  Wastes. '  Environmental  Protection  Agency.  Environmental  Monitonng  Systems  Laboratory- 
Cincinnati  (EMSL-CI)  EPA-600/4-79-020.  Revised  March  1983  and  1979  where  applicable.  ,., .  o   r^       -        .    .  .t,„  i„.-,ri«,  t^^k 

^Prshrnan  M  J  e  ar  Me^  for  Analysis  of  Inorganic  Substances  in  Water  and  Fluvial  Sediments,  "US  Department  of  the  Intenor.  Tech- 
niques of  Water-Resource  investigations  of  the  U  S  Geological  Survey.  Denver.  CO,  Revised  1989  unless  othe™^  stated. 

i  Official  Methods  of  Analysis  of  the  Association  of  Official  Analytical  Chemists,    methods  manual.  15th  ed.  (1990)  ,,r^„A^ 

^For  the  deter^naiion  of  total  metals  the  sample  is  not  filtered' before  processing  A  digestion  procedure  is  required  «  so lubilize  sus^nded 
matenLand?.nroy  possible  organic-metal  complexes  Two  digestion  procedures  are  given  ,n  'Methods  for  Chemical  Analysis  of  Water  and 
Wastes  T979  and  983^0ne  (Section  4  1  3),  is  a  vigorous  digestion  usng  nitnc  acid  A  less  vigorous  digestion  usmg  nitnc  and  hydrochloric 
acS  (Section  4  14  ,s  preferred,  however  the  analyst  should  be  cautioned  that  this  mild  digestion  rnay  not  suffice  for  all  samples  tyj^s^  Pf^iC"- 
S  1  a  coronmetnc  procedure  ,s  to  be  employed,  it  is  necessary  to  ensure  that  all  organo-metallic  bonds  be  broken  so  that  the  '"etal  .s  in  a  re- 
Se  sta^  inihose  situations  the  vigorous  digestion  is  to  be  preferred  making  certain  that  at  no  time  does  the  sample  9° 'o  dryness^ Samp  es 
SainVng  la  ge  amounts  of  organic  matenals  may  also  benefit  by  this  vigorous  digestion,  however,  vioorous  diaest.on  ^''^^  con^en  ^^ted  "itn^^^ 
aadwilconvirt  antimony  and  tin  to  insoluble  oxides  and  render  ther  unavailable  for  analysis  Use  of  ICP/AE§  as  ^^H  as  detemi  nations  for 
certain  elerl^ents  such  as  antimony,  arsenic  the  noble  metals,  mercury,  selenium,  silver,  tin,  and  titanium  require  a  modified  sample  digestion 
nrnrpriiirp  and  m  all  cases  the  method  wnte-up  should  be  consulted  for  specific  instructions  and/or  cautions. 

^  Note  to  Table  1B  N^fe  4:1f  the  d^estion  pr,i:edure  for  direct  aspiration  AA  included  in  one  of  the  other  approved  references  is  d-tferent  than 
the  a"  ve  the  EPA  procedure  must  be  used  Dissolved  metals  are  defined  as  those  constituents  which  will  pass  through  a  0.45  r^ic  on  mern- 
brlne  ^^Ir  Followrng^fSn  of  the  sample,  the  referenced  procedure  for  total  metals  must  be  followed.  Sample  digestion  of  the  f^trate  for  d,s_ 
sXed  metals  (or  digestion  of  the  original  sample  solution  for  total  metals)  may  be  omitted  for  AA  (direct  aspiration  or  graphite  furnace)  and  ICP 
analyses,  provided  the  sample  solution  to  be  analyzed  meets  the  following  cntena. 

a  has  a  low  COD  «20i 

b   IS  visibly  transparent  with  a  turbidity  measurement  of  1  NTU  or  less 

c  IS  colorless  with  no  perceptible  odor  and 

d  IS  of  one  liauid  ohase  and  free  of  particulate  or  suspended  matter  following  acidification.      .,    ^   _.  ^     ^         _,  .  *     1        -.i  \a/^.„,  ,„^ 

sThe  fu°  text  of  lyfethod  200  7     Inductively  Coupled  Plasma  Atomic  Emission  Spectrometnc  Method  for  Trace  Element  Analysis  of  Water  and 

""tManuaf  C'onTnS'eSu^?''  comfSbil.ty  data  on  representative  effluent  samples  are  on  company  file  to  show  that  this  preliminary 
rii<;tillation  steo  is  not  necessary  however  manual  distillation  will  be  required  to  resolve  any  controversies.  >...    ,t     u         ^  a  .^ 

^Ammonia   A^oma^ld^^  l^ethod,  Industnal  Method  Number  379-75  WE.  datec/ February  19.  1976.  Bran  &  Luebbe  (Technicon)  Auto 

Analyzer  II  Bran  &  Luebtje  Analyzing  Technologies.  Inc    Elmsford,  NY  10523  ^  ci       1  c  wv^^^.^-   ncoc  taa/ri 

9  The  approved  method  is  that  citid  m    Methods  for  Determination  of  Inorganic  Substances  in  Water  and  Fluvial  Sediments  ,  USGS  TWRI, 

^*^irJe?(iTr^ltfonaI Standard  on  Photographic  Processing  Effluents,  Apr  2,  1975  Available  from  ANSI,  25  West  43rd  Street,  New  York,  NY 

^ "^Selected  Analytical  Methods  Approved  and  Cited  by  the  United  States  Environmental  Protection  Agency",  Supplement  to  the  Fifteenth  Edi- 
tion of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater  (1981) 

"  The  use  of  normal  and  differential  pulse  voltage  ramps  to  increase  sensitivity  and  resolution  is  acceptable 

'^S^aceousTcxrhTmKUTw^^^  fCBOD^)  must  not  be  confused  with  the  traditional  BODs  test  method  which  measures    total 

BOD"  Se  acS?^onTthe  n^nficanon  inhibitor  ,s  not  a  procedural  option,  but  must  be  included  to  report  the  CBOD,  parameter.  A  d^harger 
whose  permit  requires  reporting  the  traditional  BOD,  may  not  use  a  nitnfication  inhibitor  in  the  procedure  for  reporting  the  results  Only  when  a 
discharcers  oermit  soecifically  states  CBODs  is  required  can  the  pemittee  report  data  using  a  nitnfication  inhibitor. 

'3  0i8  cbemlSl  O^n  olr^and  Method.  Oceanography  International  Corporation.  197§,  512  West  Loop,  PO  Box  2980,  College  Station,  TX 

^^^Chemical  Oxygen  Demand   Method  8000,  Hach  Handbook  of  Water  Analysis,  1979,  Hach  Chemical  Company,  PO  Box  389,  Loveland,  CO 

80537 

'^  The  back  titration  method  will  be  used  to  resolve  controversy.  ,,   „  -       „  ..  ,  .^    oAn  ^t ,oi  r-i,^w<» 

'6 onon  Research  Instruction  Manual    Residual  Chlonne  Electrode  Model  97-70,  1977,  Onon  Research  Incorporated,  8^0  Memona   Dnve 

Cambndge   MA  02138  The  calibration  graph  tor  the  Orion  residual  chlonne  method  must  be  denved  using  a  reagent  blank  and  three  standard 

solutions,  containing  0  2   10,  and  5  0  mL  0  00281  N  potassium  iodate/100  mL  solution,  respectively 
''The  approved  method  is  that  cited  m  Standard  ^fethods  for  the  Examination  of  Water  and  Wastewater,  14th  Edition   1976. 
'SNational  Council  of  the  Paper  Industry  for  Air  and  Stream  Improvement,  Inc  Technical  Bulletin  253,  Deceniber  1971  ^„^,^„m 

'9  Copper  Biocinchoinate  Method  Method  8506  Hach  Handbook  of  Water  Analysis,  1979,  Hach  Chemical  Company,  PO  Box  389,  Loveland, 

^^A?eMhe  manual  distillation  ,s  completed  the  autoanalyzer  manifolds  in  EPA  Methods  335^3  (cyanide)  o\t^0^2  (phenols)  are  simplifi^  by 
connecting  the  re-sample  hne  directly  to  the  sampler  When  using  the  manifold  setup  shown  in  Method  335  3.  the  buffer  6.2  should  be  replaced 

'^''^^'^a^ey>onTpHVl!!!T^^J^li:Uocie  Method.   Industnal  Method  Number  378-75WA.  October  1976.  Bran  &  Luebbe  (Technicon) 

Autoanalyzer  II   Bran  &  Luebbe  Analyzing  Technologies,  Inc    Elmsford.  NY  10523 
^2 Iron   1  10-Phenanthroline  Method.  Method  8008,  1980.  Hach  Chemical  Company.  PO  Box  389,  Loveland  CO  80537.  ^  „  ,,-,    u^^l, 

?3Manganese.  Penodate  Oxidation  Method,  Method  8034.  Hach  Handbook  of  Wastewater  Analysis.  1979,  pages  2-113  and  2-117.  Hacn 

Cfiemical  Company  Loveland.  CO  80537  , ,.,  .     n.  1        . ,. ^«  »k«  1 1  c  n^ 

^-Wershaw  R  L  ,  ef  al.    Methods  for  Analysis  of  Organic  Substances  in  Water."  Techniques  of  Water-Resources  Investigation  of  the  U.S.  Ge- 
ological Survey   Book  5  Chapter  A3.  (1972  Revised  1987)  p    14  „„^„, 
« Nitrogen  Nitrite,  Method  8507  Hach  Chemical  Company,  PO  Box  389,  Loveland,  CO  80537. 

^ejust  pnor  to  distillation.  ad)ust  the  sultunc-acid-preserved  sample  to  pH  4  with  1  -i-  9  Na(DH  ,^,^,,„„  ,e 

2' The  approved  method  is  cited  m  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  t^th  Edition  The  colonrrietnc  reaction  is 

conducted  at  a  pH  of  10  OtO  2  The  approved  methods  are  given  on  pp  576-81  of  the  14th  Edition  Method  51 OA  for  distillation.  Method  51  OB  tor 

the  manual  colonmetnc  procedure,  or  Method  5 IOC  for  the  manual  spectrometnc  procedure  ,  -  ^1 „, 

MRF    Addison  and  RG    Ackman.     Direct  Detemnination  of  Elemental  Phosphorus  by  Gas-Liquid  Chromatography,    Journal  of  Chroma- 

toaraohv   Vol  47   No   3  pp  421-426.  1970  ^         .       w  . 

»  Aooroved  methods  for  the  analysis  of  silver  in  industnal  wastewaters  at  concentrations  of  1  mg/L  and  above  are  inadequate  where  silver  ex- 
ists asan  inorganic  hal.de  Silver  halides  such  as  the  bromide  and  chlonde  are  relatively  insoluble  in  reagents  such  as  nitric  acid  but  are  readily 
soluble  in  an  aqueous  butter  of  sodium  thiosulfate  and  sodium  hydroxide  to  pH  of  12  Therefore,  for  levels  of  silver  above  1  mg/L,  20  mL  of  sam- 
ple should  be  diluted  to  100  mL  by  adding  40  mL  each  of  2  M  Na.^S.-O,  and  NaOH  Standards  should  be  prepared  in  the  same  manner.  For  lev- 
els of  silver  below  1  mg/L  the  approved  method  is  satisfactory  ^  ..,     .        .       ..c^ir^. 

«The  approved  method  is  that  cited  in  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  15th  Edition^  .      ^  . 

3'  EPA  Methods  335  2  and  335  3  require  the  NaOH  absorber  solution  final  concentration  to  be  adjusted  to  0.25  N  before  colonmetnc  deter- 

""'3^^S°evens°  H  K  ^Ficke.  J  F     and  Smoot   G  F      Water  Temperature— Influential  Factors.  Field  Measurement  and  Data  Presentation,"  Tech- 
niques of  Water-Resources  Investigations  of  the  U  S   Geological  Survey,  Book  1,  Chapter  D1,  1975.  u  o^  ,  r-  I      «io„^ 
i3Zinc.  Zincon  Method  Method  8009,  Hach  Handbook  of  VVater  Analysis,  1979,  pages  2-231  and  2-333,  Hach  Chemical  Company,  Loveland, 

CO  80537 

»  Direct  Current  Plasma  (DCP)  Optical  Emission  Spectrometnc  Method  for  Trace  Elemental  Analysis  of  Water  and  Wastes,  Method 
AES0029     1986— Revised  1991    Thermo  Jarrell  Ash  Corporation,  27  Forge  Parkway,  Franklin,  MA  02038.  ^  .     .^  .      t,  . 

^  Precision  and  recovery  statements  for  the  atomic  absorption  direct  aspiration  and  graphite  fumace  methods,  and  for  the  spectrophotometnc 
SDDC  method  for  arsenic  are  provided  m  Appendix  D  of  this  part  titled.    Precision  and  Recovery  Statements  for  Methods  for  Measunng  Metals 
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38 "Closed  Vessel  Microwave  Digestion  of  Wastewater  Samples  for  Detemriination  of  Metals',  CEM  Corporation,  PO  Box  200.  Matthews  NC 
28106-0200,  April  16,  1992.  Available  from  the  CEM  Corporation. 

37  When  determining  boron  and  silica,  only  plastic.  PTFE,  or  quartz  laboratory  ware  may  be  used  from  start  until  completion  of  analysis 

380nly  use  Trichlorotrifluorethane  (1,1,2-trichloro-1,2,2-trifluoroethane;  CFC-113)  extraction  solvent  when  determining  Total  Recoverable  Oil 
and  Grease  (analogous  to  EPA  Method  413.1).  Only  use  n-hexane  extraction  solvent  when  determining  Hexane  Extractable  Matenal  (analogous 
to  EPA  Method  1664A).  Use  of  other  extraction  solvents  is  strictly  prohibited. 

39 Nitrogen,  Total  Kjeldahl,  Method  PAI-DK01  (Block  Digestion,  Steam  Distillation,  Tifrimetric  Detection),  revised  12/22/94  01  Analytical' 
ALPKEM,  PO  Box  9010,  College  Station,  TX  77842. 

♦0  Nitrogen,  Total  Kjeldahl,  Method  PAI-DK02  (Block  Digestion,  Steam  Distillation,  Colonmetnc  Detection),  revised  l2'22/94  01  Analytical 
ALPKEM,  PO  Box  9010,  College  Station,  TX  77842. 

"'Nitrogen,  Total  Kjeldahl,  Method  PAI-DK03  (Block  Digestion,  Automated  FIA  Gas  Diffusion),  revised  12/22/94.  01  Analytical/ALPKEM  PO 
Box  9010,  College  Station,  TX  77842. 

*2MetfK)d  1664,  Revisk>n  A  "n-Hexane  Extractable  Material  (HEM;  Oil  and  Grease)  and  Silica  Gel  Treated  n-Hexane  Extractable  Material 
(SGT-HEM;  Non-polar  Material)  by  Extraction  and  Gravimetry '  EPA-821-R-98-002,  February  1999.  Available  at  NTIS.  PB-121949   U  S   De 
partment  of  Commeroe,  5285  Port  Royal.  Springfield,  Virginia  22161. 

*3USEPA.  2001.  Method  1631,  Revision  C.  "Mercury  in  Water  by  Oxidation,  Purge  and  Trap,  and  Cold  Vapor  Atomic  Fluorescence  Spectrom- 
etry." March  2001.  Office  of  Water,  U.S.  Environmental  Protection  Agency  (EPA-821-R-01-024).  The  application  of  clean  techniques  descnbed 
in  EPA's  draft  Method  1669:  Sampling  Ambient  Water  for  Trace  Metals  at  EPA  Water  Quality  Criteria  Levels  (EPA-821-R-96-011)  are  rec- 
ommended to  preclude  contamination  at  low-level,  trace  metal  determinations. 

♦♦Available  Cyanide,  Method  OIA-1677  (Available  Cyanide  by  Flow  Injection,  Ligand  Exchange,  and  Amperometry).  ALPKEM.  A  Division  of  01 
Analytical,  PO  Box  9010,  College  Station,  TX  77842-9010, 

*5  "Methods  of  Analysis  by  the  U.S,  Geological  Survey  National  Water  Quality  Laboratory — Determination  of  Ammonia  Plus  Organic  Nitrogen 
by  a  Kjeldahl  Digestion  Method",  Open  File  Report  (OFR)  00-170, 

*8  "Methods  of  Analysis  by  ttie  U.S.  Geological  Survey  National  Water  Quality  Laboratory — Determination  of  Chromium  in  Water  by  Graphite 
Fumace  Atomic  Absorption  Spectrophotometry",  Open  File  Report  (OFR)  93-449. 

♦^  "MetfKXls  of  Analysis  l)y  the  U.S.  Geological  Survey  National  Water  Quality  Latxjratory — Determination  of  Molybdenum  by  Graphite  Furnace 
Atomic  Absorption  Spectrophotometry",  Open  File  Report  (OFR)  97-198 

♦8  "Methods  of  Analysts  by  the  U.S.  Geological  Survey  National  Water  Quality  Laboratory— Detemiination  of  Total  Phosphorus  by  Kjeldahl  Di- 
gestion Method  and  an  Automated  Colorimetric  Finish  That  Includes  Dialysis '  Open  File  Report  (OFR)  92-146. 

*8  "Methods  of  Analysis  by  the  U.S.  Geological  Survey  National  Water  Quality  Laboratory — Determination  of  Arsenic  and  Selenium  in  Water 
and  Sediment  by  Graphite  Furnace-Atomic  Absorption  Sp>ectrometry"  Open  File  Report  (OFR)  98-639. 

^"Methods  of  Analysis  by  the  U.S.  Geological  Survey  National  Water  Quality  Laboratory — Determination  of  Elements  in  Whole-water  Digests 
Using  Inductivefy  Coupled  Plasma-Optical  Emission  Spectrometry  and  Inductively  Coupled  Plasma-Mass  Spectrometry"  Open  File  Report  (OFR) 
98-165. 

5'  "Methods  of  Analysis  by  the  U.S.  Geological  Survey  National  Water  Quality  Laboratory — Determination  of  Inorganic  and  Organic  Constitu- 
ents in  Water  and  Fluvial  Sediment",  Open  File  Report  (OFR)  93-125. 

Table  1C. — List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds 


Parameter ' 


EPA  method  number - 


GC 


GC/MS 


HPLC 


Other  approved  methods 


Standard  Meth- 
ods [Edition(s)]     , 


ASTM 


Other 


1.  Acenaphthene  . 

2.  Acenaphthylene 

3.  Acrolein 

4.  Acrylonitrile  

5.  Anthracene  

6.  Benzene  


610 
610 

603 
603 
610 

602 


625, 1625B    .  j  610 

I 

625,  1625B   .610 


624",  1624B 
624",  1624B 
625,  1625B  . 


624,  1624B 


7.  Benzidine 

8  Benzo(a)anthracene  .... 

9.  Benzo(a)pyrene 

10.  Benzo(b)fluoranthene 

11.  Benzo(g,  h,  i)perylene 

12.  Benzo(k)fluoranthene 

13.  Benzyl  chloride 


610 


610, 


610 


610 


610 


625,  1625B 


625,  1625B 


625,  1625B 


610 


6255,  1625B       605 
625,  1625B   ..     610 


625.  1625B   .      610 


610 


610 


610 


6440  B  [18th, 
19th.  20th]. 

6440  B.  6410  B 
[18th,  19th, 
20thl. 


6410  B,  6440  B 
[18th,  19th, 
20th]. 

6200  B  [20th) 
and  6210  B 
[18th.  19th]. 
6200  C  [20th] 
and  6220  B 
[18th.  19th]. 


D4657-92  !  Note  9.  p27 


D4657-92 


D4657-92 


Note  9.  p  27. 


Note  9.  p  27 


6410  B.  6440  B        D4657-92 

[18th,  19th, 

20th]. 
6410  B.  6440  B 

[18th.  19th, 

20th]. 
6410  B,  6440  B 

(18th,  19th. 

20th]. 
6410  B,  6440  B 

[18th,  19th, 

20th). 
6410  B,  6440  B 

[18th,  19th, 

20thl. 


D4657-92 


D4657-92 


D4657-92 


D4657-92 


Note  3,  p  1 . 
Note  9.  p  27 


Note  9.  p  27 
Note  9,  p.  27 
Note  9.  p  27 
Note  9.  p  27 


Note  3,  p  130 
Note  6,  p. 
S102. 
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Table  1C.— List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds— Continued 


Parameter ' 


14  Benzyl  butyl  phthaiate     

15  BiS(2-chloroethoxyi  metriane 

16  Bisi2-chioroethyi)  etrier    

17  Bisi2-etny!hexyi)  phthaiate 

18  Bromoaichloromethane  


19  Bromoform 


20   Bromomethane 


21  4-Bromopnenyiphenyi  ether 

22  Cartx^n  tetrachloride 


23  4-Chloro-3-methyipnenol 


24   Chiorobenzene 


25   Chioroethane 


26  2-Chioroethyivinyi  ether 


27  Chloroform 


28   Chioromethane 


GC 


EPA  method  number " 

!   GC/MS   I 

i 


606  625  1625B  .. 

61  1  625  1625B  .. 

611  625  1625B  .. 

606  625  1625B  .. 

601  624.  1624B  .. 


1- 


601 


624  1624B 


601  624  16248 


611  625  1625B 

601  624  1624B 


604 


601  602 


625,1625B  .. 
624  1624B 


601 


624  1624B 


601 


624.  1624B 


601 


624  1624B 


601 


624  1624B 


29  2-Chloronaphthaiene  ,  612 


625.  1625B 


HPLC 


Other  approved  methods 


Standard  Meth- 
ods [Edition(s)] 


ASTM 


Other 


6410  B  [18th. 
19th,  20th] 
6410  B  [18th, 
19th,  20th) 
6410  B  [18th, 
19th,  20th] 
6410  B  [18th, 
19th.  20th] 
6200  C  [20th] 
and  6230  B 
[18th,  19th], 
6200  B  [20th] 
and  6210  B 
[18th    19thl 
6200  C  [20th] 
and  6230  B 
[18th,  19th], 
6200  B  [20th] 
and  6210  B 
[18th,  19th] 
6200  C  [20th] 
and  6230  B 
[18th,  19th], 
6200  B  [20th] 
and  6210  B 
[18th,  19th] 
6410  B  [18th, 
19th,  20thl 
6200  C  [20th] 
and  6230  B 
[18th,  19th] 
6410  B,  6420  B 
[18th.  19th, 
20th  1 
6200  B  [20th] 
and  6210  B 
[18th,  19th], 
6200  C  [20th] 
and  6220  B 
[18th,  19th], 
6200  C  [20th] 
and  6230  B 
[IBfh,  19th], 
6200  B  [20th] 
and  6210  B 
[18th,  19th], 
6200  C  [20th] 
and  6230  B 
[18th,  19th] 
6200  B  [20th] 
and  6210  B 
[18th,  19th]. 
6200  C  [20th] 
and  6230  B 
[18th,  19th] 
6200  B  [20th] 
and  6210  B 
[18th.  19th]. 
6200  C  [20th] 
and  6230  B 
[18th.  191h] 
6200  B  [20th] 
and  6210  B 
[18th.  19th] 
6200C  (20th] 
and  6230  B 
[18th,  19th] 
6410  B  [18th. 
19th.  20th] 


Note  9.  p  27. 
Note  9,  p  27 
Note  9,  p  27 
Note  9.  p.  27 


Note  9.  p  27 
Note  3,  p.  130. 

Note  9,  p  27 

Note  3,  p  130. 


Note  3,  p  130, 


Note  9.  p.  27. 
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Table  1C. — List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds— Continued 

Parameter  ^ 

EPA  method  number  ^^ 

Other  approved  methods 

GC 

GC/MS 

1 
HPLC 

%%7^uSi 

30  2-Chlorophenol 

604  

625,  1625B    . 

6410  B   6420  B      i    Note  9   d   27 

[18th,  19th, 

20th]. 

31.  4-Chlorophenylphenyl  ettier  

611 

625   1625B 

6410  8,  [18th, 

NotP  9    n    27 

19th,  20th]. 

32.  Chryserw  

610 

625   1625B    .     610  

6410  8,  6440  8 

D4657-92 Note  9   d   27 

[18th,  19th, 

20th]. 

33.  Diben2o(a,h)anthracene  

610 

625,  1625B  . 

610  

6410  8,  6440  B 

D4657-92  

Note  9  p  27 

[18th,  19th, 

\ 

20th]. 

34  Dtbroniochloromethane 

601   

624,  16248   . 

6200  B  [20th] 

and  6210  8 

[18th,  19th] 

6200  C  [20th] 

and  6230  8 

[18th,  19th]. 

35   1  2-Dichlorobenzene 

601    602  612 

624  625 

6200  C  [20th] 

Note  9.  p  27 

16258. 

and  6220  8 
[18th,  19th], 
6200  C  [20th] 
and  6230  8 
[18th,  19th], 
6410  8  [18th, 
19th,  20th]. 

36  1  3-Dichlorobenzene 

601    602  612 

624  625 

6200  C  [20th] 

Note  9,  p  27 

1625B. 

and  6220  8 
[18th,  19th], 
6200  C  [20th] 
and  6230  8 
[18th,  19th], 
6410  8  [18th, 
19th,  20th]. 

37   1  4-Dichlorobenzene 

601    602  612 

624,  625, 

6200  C  [20th] 

Note  9,  p  27 

16258, 

and  6220  8 
[18th,  19th], 
6200  C  [20th] 
and  6230  8 
[18th,  19th], 

6410  8  [18th, 
19th,  20th]. 

38  3  3-Dlchlorobenzldine 

625,  1625B   , 

605  

6410  B[18th, 

19th,  20th]. 

39  Dichlorodifluoromethane 

601 

6200  C  [20th] 

and  6230  8 

[18th,  19th]. 

40   1  1-Dichloroethane 

601 

624   16248    , 

6200  8  [20th] 

and  6210  8 

[18th,  19th], 

6200  C  [20th] 

and  6230  8 

[18th,  19th]. 

41    1  2-Dichloroethane 

601   

624,  16248  ., 

6200  8  [20th] 

and  6210  8 

[18th.  19th], 

6200  C  [20th] 

and  6230  B 

[18th,  19th]. 

4?   1  1  -Dichloroettiene 

601 

624   1624B  .. 

6200  8  [20th] 

and  6210  B 

[18th,  19th], 

6200  C  [20th] 

and  6230  B 

, 

. 

[18th,  19th]. 
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Table  IC— List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds— Continued 


Paranneter 


43  trans- 12-Dichloroethene 


44  2,4-Dichloropfienol 

45  1.2-Dichloropropane 


46  cis-1.3-Dichloropropene 


47  trans- 13-Dichloropropene 


48.  Diethyl  phttialafe 
49  2,4-Dimethylplienol 


50  Dimettiyl  pfithalate 

51  Di-n-butyl  phthalate 

52  D(-n-octyl  pfithalate 
53.  2.3-Dinitrophenol 

54  2,4-Dinitrotoluene 

55  2.6-Dinitrotoluene 
56.  Ep«;hlorotiydnn 

57  Ethylbenzene 


58  Fluoranthene 


59  Fluorene 


60  1,2,3,4,6,7.8-HeptacWoro- 
dtbepzofuran 

61  1,2, 3,4,7,8, 9-Heptachkxo- 
dibenzofuran 

62.       1 ,2,3,4,6,7,8-Heptachloro- 

dibenzo-p-dioxin 
63  Hexachkxobenzene  


Other  approved  methods 


Standard  Math- 
cxis  [Edition(s)] 


6200  B  [20th] 
and  6210  B 
[18th,  19th]. 
6200  C  [20th] 
and  6230  B 
[18th,  19th]. 

6410  B,  6420  B 
[18th,  19th, 
20thl. 

6200  B  [20th] 
and  6210  B 
[18th,  19th], 
6200  C  [20th] 
and  6230  B 
[18th,  19th]. 

6200  B  [20th] 
and  6210  B 
[18th,  19th], 
6200  C  [20th] 
and  6230  B 
[18th,  19th]. 

6200  B  [20th] 
and  6210  B 
[18th,  19th], 
6200  C  [20th] 
and  6230  B 
[18th,  19th]. 

6410  B  [18th, 
19th,  20thl. 

6410  B,  6420  B 
[18th,  19th, 
20th]. 

6410  B  [18th, 
19th.  20th] 

6410  B  [18th, 
19th,  20th]. 

6410  B  [18th, 
19th,  20th]. 

6410  B,  6420  B 
[18th,  19th, 
20thl 

6410  B  [18th, 
19th,  20th], 

6410  B  [18th, 
19th,  20th] 


6200  B  [20th] 
and  6210  B 
[18th,  19th], 
6200  C  [20th] 
and  6220  B 
[18th,  19th]. 

6410  B,  6440  B 
[18th.  19th, 
20th]. 

6410  B,  6440  B 
[18th.  19th, 
20th]. 


ASTM 


D4657-92 


D4657-92 


6410  B  [18th, 
19th,  20thl. 


Other 


Note  9,  p.  27. 


Note  9,  p.  27. 
Note  9,  p.  27 

Note  9.  p.  27. 
Note  9,  p.  27 
Note  9,  p.  27. 

Note  9,  p.  27. 

Note  9,  p.  27. 

Note  3,  p.  130; 
Note  6.  p. 
S102. 


Note  9,  p.  27. 
Note  9.  p.  27. 


Note  9.  p.  27. 
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Table  1C. — List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds — Continued 


Parameter  ^ 


EPA  method  number - 


GC 


GC/MS 


HPLC 


Other  approved  methods 


Standard  Meth- 
ods [Edition(s)] 


ASTM 


Other 


64.  Hexachlorobutadierw 


65.  Hexachiorocyctopentadiene 

66.  1 .2,3.4.7.8-Hexachloro- 
dibenzofuran. 

67.  1 ,2,3,6.7.8-Hexachk)ro- 
dlberuofuran. 

68.  1.2.3,7,8,9-Hexachk)ro- 
dlbenzofuran. 

69.  2.3.4.6.7,8-Hexachloro- 
dit)enzofuran. 

70.  1,2,3,4.7.8-Hexachloro- 
dibenzo-p-dioxin. 

71.  1 ,2.3,6,7,8-Hexachloro- 
dibenzo-p-dioxin . 

72.  1 ,2.3.7,8,9-Hexachloro- 
dibenzo-p-dioxin. 

73.  Hexachloroettwine  


74.  ldeno(1,2,3-cd)  pyrene 

75.  Isophorone 

76.  Methylene  chloride  


77.  2-Methyl-4,6-dlnltrophenol 


78.  Naphthalene 


79.  Nitrobenzene  

80.  2-Nitrophenol  

81.  4-Nitrophenol  

82.  N-Nitrosodimethylamine  ... 

83.  N-Nitrosodi-n-propylamine 

84.  N-Nltrosodiphenylamine  ... 


85.  Octachlorodibenzoturan  

86.  Octachlorodibenzo-p-dioxin 

87.  2.2'-Oxyt>is(2-chlorbpropane) 
[also  known  as  bis(2- 
chloroisopropyl)  ether]. 

88.  PCB-1016  


89.  PCB-1221 

90.  PCB-1232 

91.  PCB-1242 


92.  PCB-1248 

93.  PCB-1254 

94.  PCB-1260 


95.    1,2.3,7,d-Pentachloro- 
dibenzofuran. 


612 
612 


616 
610 

609 
601 

604 

610 

609 
604 

604 

607 
607 
607 


611 

608 

608 

608 

608 

608 
608 

608 


625,  1625B  . 

5625,  1625B 

1613B. 

1613B. 

161 3B. 

1613B. 

1613B. 

1613B. 

1613B. 

625,  1625B  .. 

625,  1625B  .. 

625,  1625B  .. 

624,  1624B  .. 

625,  1625B  .. 

625,  1625B 

625,  1625B  .. 
625,  1625B  .. 

625,  1625B  .. 

6255,  1625B 

625,  1625B  .. 

6255,  1625B 

1613B. 
1613B. 
625,  1625B  .. 

625  

625  

625  

625  


625. 
625 

625 


16138. 


6410  B  [18th, 
19th,  20th]. 

6410  [18th,  19th, 
20th]. 


610 


610 


6410  B  [18th, 

19th,  20th]. 
6410  B,  6440  B 

[18th,  19th, 

20th]. 
6410  B[18fh, 

19th,  20th]. 
6200  C  [20th] 

and  6230  B 

[18th,  19th]. 
6420  B,  641  OB 

[18th,  19th. 

20th]. 
6440  B,  6410  B 

[18th,  19th, 

20th]. 
6410  B  [18th, 

19th,  20th]. 
6410  B,  6420  B 

[18th,  19th, 

20th]. 
6410  B,  6420  8 

[18th,  19th, 

20th]. 
6410  B  [18th, 

19th,  20th]. 
6410  B  [18th, 

19th,  20th]. 
6410  B  [181h, 

19th,  20th]. 


6410  B  [18th, 
19th,  20th]. 

6410  B  [18th. 

19th,  20th]. 
6410  B  [18th, 

19th,  20th]. 
6410  B  [18th, 

19th,  20th]. 
6410  B  [18th, 

19lh,  20th] 

6410  B  [18th, 
19th,  20th]. 

6410  B,  6630  B 
[18th,  19th, 
20th]. 


D4657-92 


D4657-92 


Note  9.  p  27 
Note  9.  p  27 


Note  9  p  27 

Note  9,  p  27 

Note  9,  p  27 

Note  3.  p.  130. 

Note  9,  p  27 

Note  9,  p  27 

Note  9.  p  27 

Note  9,  p  27 

Note  9  p  27 

Note  9  p  27 

Note  9,  p  27 

Note  9,  p  27 


Note  3  p  43 
Note  3  p  43 
Note  3  p  43 
Note  3,  p  43 

Note  3  p  43 
Note  3,  p  43 
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Table  1C.— List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds— Continued 


Parameter ' 


96  2,3,4,7,8-Penfachloro- 
dibenzofuran 

97  1,2, 3,7,8, -Pentachlorodibenzo- 
p-dK3xin 

98.  Pentachlorophenol 

99  Phenanthrene  

100  Phenol    

101  Pyrene  


102  2,3,7,8-Tefrachlofo- 
dibenzofuran 

103  2.3.7,8-Tetrachloroclibenzo-p- 
dioxin 

104  l,l,2,2TetracWoroethane 


EPA  method  numtjer  -  ' 


GC 


GC/MS 


604 


610 


604 


1613B 
16138 
625,  16258 

625,  16258 

625,  16258 


HPLC 


610 


610  I  625,  16258 


601 


105  Tetrachloroethene 


106  Toluene 


107  1,2,4-Tnchlorobenzer(e 

108  1,1.1-Tnchlofoethane  .. 


601 


602 


16138 
613,  16138 
624,  16248 


624,  16248 


610 


624.  16248 


612 
601 


109  1,1,2-TnchlOfoethane 


110  Tnchloroethene 


601 


601 


1 1 1    Tnchlorotluoromethane 


1 1 2  2,4,6-Tnchlorophenol 


601 


604 


625,  16258 
624,  16248 


624,  16248 


524, 16248 


624 


625,  16258 


Ottier  approved  methods 


Standard  Meth- 
ods [Edition(s)] 


6410  8,  6630  B 

[18th,  19th, 

20thl. 
6410  B,  6440  8 

[18th,  19th, 

20thJ. 
6420  B,  6410  B 

[18th,  19th, 

20th] 
6440  B,  6410  B 

D4675-92 

[18th,  19th, 

20th]. 


6200  B  [20th] 
and  6210  8 
[18th,  19thl, 
6200  C  [20th] 
and  6230  8 
[18th,  igthj. 
6200  8  [20th] 
and  6210  B 
[18th,  19th]. 
6200  C  [20th] 
and  6230  B 
[18th,  19th] 

6200  B  [20th] 
and  6210  B 
[18th,  19thl, 
6200  C  [20th] 
and  6220  B 
[18th,  19th]. 

6410  B  [18th, 
19th,  20th]. 

6200  8  [20th] 
and  6210  B 
[18th,  19thl, 
6200  C  [20th] 
and  6230  8 
[18th.  19thl. 

6200  B  [20th] 
and  6210  8 
[181h.  19th]. 
6200  C  [20th] 
and  62308 
[18th,  19th] 

6200  B  [20th] 
and  6210  8 
[18th,  19th], 
6200  C  [20th] 
and  6230  6 
[18th,  19th]. 

6200  B  [20th] 
and  6210  8 
[18th,  19th], 
6200  C  [20th] 
and  6230  B 
[18th,  19th]. 

6420  8,  6410  8 
[18th,  19th, 
20th]. 


ASTM 


D4657-92 


D4675-92 


Other 


Note  3,  p.  140; 
Note  9,  p.  27 

Note  9,  p.  27 
Note  9.  p.  27 
Note  9,  p.  27 


Note  3,  p  130 


Note  3,  p.  130 


Notes,  p.  130. 
Note  9,  p.  27. 


Note  3,  p  130 


Note  9,  p.  27 
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Table  1C.— List  of  Approved  Test  Procedures  for  Non-Pesticide  Organic  Compounds— Continued 


EPA  method  number  2' 

Other  approved  mettiods 

Parameter^ 

GC 

GC/MS 

HPLC 

Standard  Meth- 
ods [Edttlon(s)] 

ASTM 

Other 

113.  Vinyl  chloride  

601  

624,  16248  .. 

6200  B  [20th] 
and  6210  8 
[18th,  19th], 
6200  C  [20th] 
and  6230  B 
[18th,  19th]. 

1  All  parameters  are  expressed  In  micrograms  per  liter  (jig/L)  except  for  Method  16138  In  which  the  parameters  are  expressed  in  picograms 

^2tZ  ^Mext  o»  Metttods  601-613  624  625,  1624B,  and  1625B,  are  given  at  Appendix  A,  "Test  Procedures  for  Analysis  of  Organic  Pollut- 
ants "of  this  Part  136.  The  fu«  text  of  Method  16138  is  incorporated  by  reference  into  this  Part  136  and  is  available  from  the  Nationa  Techn^ 
InfOTiatiw  Sewfcesas  stock  number  PB9&-1 04774.  The  standardized  test  procedure  to  be  used  to  determine  the  method  detection  "mrt  (MDL) 
fS^J^STte^lpr^l^fe  give^  B,  "Definition  and  Procedure  for  the  Determination  of  the  Method  Detection  bmrt."  of  this  Pan 

^^"Methods  for  Benzidine:  Chkxinated  Organic  Compounds,  Pentachlorophenol  and  Pesticides  In  Water  and  Wastewater,"  US  Environmental 

^'♦MeSSd^^TmaySwSxJed  to' screen  samples  for  Acrolein  and  Acrylonitrile.  However,  when  they  are  known  to  be  present,  the  preferred 
mettiodfor  these  two  compounds  is  IMettKxJ  603  or  li/lethod  1624B. 

5  Method  625  may  be  extended  to  include  benzidine,  hexachtorocydopentadiene,  N-nitrosodimethylamine,  and  N-nitrosodiphenyiamine.  How- 
eve^when  ?S  are  known  to  be  present.  Methods  605.  607.  and  612.  orMethod  16258.  are  preferred  methods  for  these  compounds^ 

6"Setected  /&ialytkal  Methods  Approved  and  Cited  by  the  United  States  Environmental  Protection  Agency.  Supplement  to  the  Fifteenth  Edi- 
tion of  Standard  Methods  for,lhe  Examination  of  Water  and  Wastewater  (1981).  ^.  ^  «,  n„^^e  cm 

^Each  Analyst  must  make  an  initial,  one-time  demonstration  of  their  ability  to  generate  acceptable  preasKxi  and  a(xuracy  wim  Methc^  601- 
603  624  625  16246  and  16258  (See  Appendix  A  of  this  Part  136)  in  accordance  with  procedures  each  in  Section  a2  of  eadiof  these  Mefri- 
8*'  MditSSlJy^Si  tebora^,  on  an^-going  basis  must  spike  and  analyze  10%  (5%  for  Methocte  624  ar^l  625  and  100%  <or  methods 
1^4BSKl1&)T^lMm^  to  monitor^ind  evaluate  laboratory  date  quality  in  accordance  with  SectK}ns8.3  and  8^4  of  these  Methods^ 
W»w  therecownr  ^any  parSmeter  falls  outskte  the  warning  Hmits.  the  anatytkal  results  for  that  parameter  in  the  unspiked  sample  are  suspect 
and  cannot  be  reported  to  demonstrate  regulatory  compliance.  .  ^ .. 

note:  These  warning  limits  are  promulgated  as  an  "interim  final  actkxi  with  a  request  for  comments        ^„„„^^ 

""Oftianochtorine  P^ticktes  and  RGBs  in  Wastewater  Using  Empore  TM  Disk"  3M  Corporation  Revised  10/28/94 

»US6sWtelhodO-3n^from  "Methods  of  Analysis  by  U.S.  Geotogwal  Survey  Natkxwl  Water  Quality  Laboratory-Detemnination  of  Inor- 
gank:  and  Orgarac  Constituents  in  Water  and  Fluvial  Sediments"  U.S.  Geotogkal  Survey,  Open  File  Report  93-125. 

TABLE  ID.— List  of  Approved  Test  Procedures  for  Pesticides  ^ 


Parameter 


1.  AWrin  

2.  Ametryn  

3.  Amirxwarb  

4.  Atraton  

5.  Atrazine  

6.  Azinphos  methyl  .. 

7.  Bartian  

8.  a-BHC 

9.  P-BHC  

10.  8-BHC  

11.  r^HC  (Lindane) 

12.  Captan  

13.  Cartwryl  

14.  Cartx)phenothk>n 

15.  Chtordane  

16.  Chtoropropham  . 

17.  2,4-D  

18.  4.4'-DDD 


Method 


GC 

GC/MS 

GC 

TLC  .... 

GC 

GC 

GC 

TLC  .... 

GC 

GC/MS 

GC 

GC/MS 
GC 

GC/MS 
GC 

GC/MS 

GC 

TLC  .... 

GC 

GC 

GC/MS 
TLC  .... 

GC 

GC 

GC/MS 


EPA2  ' 


608 
625  . 

608 

6255 

606  . 

6255 

608  . 

6255 

608 

625  . 

608 
625 

608 
625 


Standard 

Methods 

18th,  19th, 

20th  Ed. 


6630B&C 
6410  8 

6630B&  C 
6410  8 

6630  C  

6410  8. 

6630  C  

6410  B. 
6630B&C 

6410  8. 
6630  8 

6630B&C 

6410  8. 

6640  B  

6630  B&C 

6410  8. 


ASTM 


D3086-90 


D3086-90 
D3086-90 
D3086-90 
D3086-90 

D3086-90 

D3086-90 


Other 


Note  3,  p  7,  Note  4,  p  27;  Note 
8. 


Note  3,  p  83 
Note  3,  p.  94 
Note  3,  p.  83 


Note  6, 
Note  6, 
Note  6, 


pS68 
p  S16 
p  S68 
6.  p    S68; 

p  851 
S64 


Note  3,  p    83;  Note  6 

Note  9 
Note  3,  p  25;  Note  6,  (. 
Note  3,  p  104;  Note  6, 
Note  3,  p  7;  Note  8 

Note  8 

Note  8. 


Note  3,  p  7;  Note  4,  p  27;  Note 
8 


Note  3, 
Note  3. 
Note  4, 
Note  3, 
8 


94,  Note  6,  p  S60 
27,  Note  6,  p  S73 
7;  Note  4,  p  27,  Note 


D3086-90 


Note  3,  p  104;  Note  6.  p  S64. 
Note  3,  p.  115;  Note  4.  p  40 
Note  3,  p.  7;  Note  4,  p.  27;  Note 
8 


65244        Federal  Register /Vol    67,  No.  205  /  Wednesday,  October  23,  2002 /Rules  and  Regulations 


Table  1D.— List  of  Approved  Test  Procedures  for  Pesticides^ — Continued 


Parameter 

Method 

EPA  -  ' 

1 --     -  ■  - 

Standard 

Methods 

18th,  191h, 

20th  Ed 

ASTM 

Other 

19  4,4-DDE  

20  4.4  -DDT  

21  Demeton-O                    

GC 

GC/MS 
GC 

GC/MS    

GC 

GC 

GC 

GC 

GC 

GC 

GC 

GC 

GC/MS  

GC 

GC 

TLC  

GC 

GC/MS 

GC 

GC/MS 

GC 

GCMS 

GC  

GC/MS 
GC 
GC  MS 

GC  

TLC  

TLC  

GC 

GC/MS 

GC 

GCMS 

GC  

GC 

GC i 

TLC  

GC 

TLC  

GC 

TLC  

TLC  

TLC  

GC 

GC 

GC 

GC 

GC 

GC 

GC 

TLC  

TLC  

TLC  

TLC  

GC 

608  

625  

608  

625  

6630  B  &  C 

6410  B 
6630B&C 

6410  B 

D3086-90 
D3086-90    .. 



Note  3,  p  7;  Note  4,  p  27;  Note 

Note  3,  p.  7;  Note  4,  p.  27;  Note 
8. 

Note  3,  p.  25;  Note  6,  p.  S51 

??    Dpmpton-S 

Notes,  p.  25;  Note  6,  p.  S51. 
Note   3,   p.   25;   Note  4,   p.   27; 

Note  6,  p.  S51 
Note  3,  p.  115 

?r^    Diazinon 

24  Dicamba                       

2S   Dichlofenthion 

Note  4,  p  27;  Note  6,  p.  S73. 

26   Dichloran                  .          

6630  B  &  C  .. 

Note  3,  p  7. 

27   Dicofol                          

D3086-90 

2fl   Dipldrin 

608  

625  

6630  B&  C 
6410  B. 

Note  3,  p.  7;  Note  4,  p.  27;  Note 
8. 

Note  4,  p.  27;  Note  6,  p.  S73. 
Note  3,  p.  25;  Note  6  p.  S51 . 

29   Dioxathion                         

30  Disulfoton       

31    Dluron 

• 

Note  3,  p.  104;  Note  6,  p.  S64. 
Note  3,  p  7;  Note  4,  p  27;  Note 
8.- 

Note  3,  p.  7;  Note  8. 

32  Endosulfan  1   

33  Endosuttan  II     

608  

6255  

608 
625^ 

6630  B  &  C 

6410  B. 
6630  B&  C 
6410  B 
6630  C  

D3086-90    .. 
D3086-90    ... 

34   Endosullan  Sulfate 

608  

625  

608  

6255  

608  

625. 

Note  8. 

35  Endnn      

36  Endnn  aldehyde    

37  Ethion            

6410  B. 
6630  B  &  C 

6410  B 

D3086-90 

Note  3,  p.  7;  Note  4,  p.  27;  Note 
8 

Note  8. 

Note  4,  p.  27;  Note  6,  p.  S73. 
Note  3,  p.  104;  Note  6,  p.  S64. 
Note  3,  p.  104;  Note  6,  p.  S64. 
Note  3,  p.  7;  Note  4,  p  27;  Note 
8. 

Note  3.  p  7;  Note  4,  p  27;  Note 
6.  p  S73;  Note  8. 

Note  4,  p.  27;  Note  6,  p.  S73. 
Note  3,  p.  104;  Note  6,  p.  864. 
Note  3,   p    25;   Note  4,   p.   27; 

Note  6,  p.  S51 
Note  3,  p  94;  Note  6,  p.  S60 
Note  3,  p.  7;  Note  4,  p.  27;  Note 

8 
Note  3,  p  94:  Note  6  d.  S60. 

38   Fenuron             

39   Fenuron-TCA     





40  Heptachlor      

41  Heptachlor  epoxide  

42  Isodnn        

608  

625  

608 

625  

6630  B  &  C 

6410  B 
6630  B  &  C 

6410  B 

3086-90  

D3086-90 

43   Linuron 

44  Malathion 

6630  C 

45  Methiocarb          .                          .... 

6630  B&C 

46  Methoxychlor  

47  Mexacarbate  

D3086-90  .... 

48   Mirex        

6630  B&C.. 

Note  3,  p 
Note  3,  p 
Note  3,  p 
Note  3,  p 
Note  3,  p 
Note  3.  p 
Note  3,  p 
Note  4.  p 

7;  Note  4,  p.  27. 
104;  Note  6,  p  864. 
104;  Note  6,  p.  864. 
104;  Note  6,  p.  S64. 
25;  Note  4,  p.  27 
25;  Note  4,  p.  27 

49  Monuron 

50   Monuron 

51    Nuburon 

52  Parathion  methyl    

53  Parathion  ethyl   

54  PCNB 

6630  C  

6630  C    

6630  B&C.. 

7 

55   Perthane  

D3086-90 

27. 

56   Prometron       

Note  3,  p.  83;  Note  6.  p.  S68; 

Note  9. 
Note  3,  p    83;  Note  6,  p    S68; 

Note  9 
Note  3,  p.  83;  Note  6,  p    S68; 

Note  9. 
Note  3,  p.  104;  Note  6,  p  S64. 
Note  3.  p.  94;  Note  6,  p.  860. 
Note  3,  p.  83;  Note  6,  p.  S68. 
Notes,  p.  104;  Note  6,  p.  S64. 
Note  3,  p    83;  Note  6,  p    868; 

Note  9. 

57  Prometryn  

58  Propa2ine      

59  Propham  

60  Propoxur  

61  Secbumeton         

62   Siduron           

63  Simazine  
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Table  1D.— List  of  Approved  Test  Procedures  for  Pesticides  i— Continued 


Parameter 


64.  Strobane  

65.  Swep 

66.  2,4,5-T  

67.  2,4.5-TP  (Silvex) 

68.  TertxJthylazine  ... 

69.  Toxaphene 


70.  Trifluralln 


Method 


GC  .. 

TLC 

GC 

GC. 

GC. 

GC  . 


GC/MS 
GC 


EPA- 


608 


625 


Standard 

Methods 

18th,  19th, 

20th  Ed. 


ASTM 


6630  B&  C 


6640B 
6640B 


6630  B&C 


6410B. 
6630  B 


D3086— 90 


Other 


Note  3,  p  7 

Note  3,  p.  104;  Note  6,  p  S64 
Note  3,  p.  115;  Note  4,  p  40 
Note  3,  p.  115;  Note  4,  p  40 
Note  3.  p.  83;  Note  6,  p.  868 
Note  3,  p.  7,  Note  4,  p.  27.  Note 
8. 

Note  3.  p  7;  Note  9 


i'pSlkSes'are  listed  in  this  table  by  common  name  for  the  convenience  of  the  reader.  Additional  pesticides  may  be  found  under  Table  1C. 

^^TL^eS'^flSSiSds'^ISdTs^are  given  at  Appendix  A.  Test  Procedures  for  Analysis  of  Organic  Pollutants,"  of  th.s  Pam36  The 
stand^^e^  test  prooedure  to  be  used  to  detemiine  the  Wiethod  detection  limit  (MDL)  for  these  test  procedures  is  given  at  Appendix  B,  Defini- 
tion and  Procedure  for  the  Detemiination  of  the  Method  Detection  Limit,"  of  this  Part  1 36.  ,  C    C„  „r^„rr,o„tal 

" 'Methoi^r  Benzidine,  Chlorinated  Organic  Compounds,  Pentachlorophenol  and  Pesticides  in  Water  and  Wastewater,  U.S.  Environmental 
Protection  Aoency.  September  1978.  This  EPA  publication  includes  thin-layer  chromatography  (TLC)  methods.  ,  .k^  ,,  c 

*Sio^orAi^sis  of  Organic  Substances  in  Water  and  Fluvial  Sediments,"  Techniques  of  Water-Resources  Investigations  of  the  US 

°^T?niLttKa?^  ertellS^to'^?ndu<te  a-BHC,  rBHC,  endosulfan  I,  endosulfan  II,  and  endrin.  However,  when  they  are  known  to  exist. 

^^'SSd^/IlIl^toJMJthSS^oved  and  Cited  by  the  United  States  Environmental  Protection  Agency."  Supplement  to  the  Fifteenth  Edi- 
tion of  Standard  Methods  for  the  Examination  of  Water  and  Wastewater  (1981).  ^,  ^  ^  ii=«,~<e  cad 
^Ea<^  a™S«t  miSlmake  an  initial,  one-time,  demonstration  of  their  ability  to  generate  ac^ptaWe  prec^on  ^rnl  accuracy  w^  Methods  «)8 
and  625  (Sto  ADoendix  A  of  this  Part  136)  in  accordance  with  procedures  given  in  Section  8.2  of  each  of  these  methods.  Add  tionalty,  each  lab- 
oSwv  c^SSS^baSs  mt«t>H^^  analyze  10%  of  ki\  samples  analyzed  with  Method  608  or  5%  of  all  samples  analyzed  with  Method 
^  to^'n^^Tn^SS  ikbS^ta  quality  in  accordance  with^Sections  8.3  and  8.4  of  these  methodsJVhen  the  ^e<^e-y  oUny  P^^^";- 
eter  falteoutodettw  warning  limits,  the  analytical  results  for  that  parameter  in  the  unspiked  sample  are  susf>w;t  and  cannot  be  reported  to  dem- 
Sistrate  ^SatorcSmSia^-  These  quaWyoontrol  requiremelite  also  apply  to  the  Standard  Methods,  ASTM  Methods,  and  other  Methods 

°  Note:  These  warning  limits  are  promulgated  as  an  "Interim  final  action  with  a  request  for  comments." 
8"Orfwnochlorine  Pesticides  and  PCBsin  Wastewater  Using  Empore™  Disk",  3M  Corporation,  Revised  10/28/94. 
»US^^t£doS^3«  f^  ^^ods  ofAnalysis  by  the  U.S^Geologk:al  Survey  National  Water  Quality  Laborato;y^etermination  ofTn- 

azirlelSS  0§S?l^SSeI^lS^  a>mpo"nds  by  Gas  Chromatograph^with  Nitrogen  Phosphorus  Detectors"  U.S.  Geologn^al  Survey  Open 

File  Report  94-37. 

TABLE  IE.— List  of  Approved  Radiologic  Test  Procedures 


Method 

Reference  (method 

number  or  page) 

Parameter  and  units 

EPA^ 

Standard  Meth- 
ods 18th,  19th, 

ASTM 

U8GS2 

20th  Ed. 

^ __ 

1.  Alpha-Total,  pCi  per  liter 

Proportional       or       scintillation 
counter. 

900 

7110B 

D1 943-90 

pp  75  and  78  ^ 

2.  Alpha-Counting  error,  pCi  per 

Proportional       or       scintillation 

/Appendix  B 

7110B 

D1 943-90 

p.  79 

Hter. 
3.  Beta-Total.  pCi  per  Hter  

counter. 
Proportional  counter 

900.0 

7110B 

D1 890-90 

pp  75  and  783 
p.  79 

4.  Beta-Counting  error,  pCi 

Proportional  counter  

Appendix  B 

7110  B 

D1890-90 

5.  (a)  Radium  Total  pCi  per  Hter 
(b)  Ra,  pCi  per  liter 

Proportiortal  counter 

Scintillation  counter  

903.0 
903.1 

7500Ra  B 
7500RaC 

D2460-90 
D3454-91 

p  81 

^?SsI:rit2d?r^)cedures  for  Measurement  of  Radioactivity  in  Drinking  Water,"  EPA-«)0/4-8O-032  (1980),  U.S.  Environmental  Protection 

^^'nSW-J.^  Brown,  Eugene,  "Selected  Methods  of  the  U.S.  Geologwal  Survey  of  Analysis  of  Wastewaters,"  US  Geological  Survey, 

°^!?i5hSdtoSd^S  a  7?!neasures  only  the  dissolved  portion  while  the  method  on  p.  78  measures  only  the  suspended  portKvi  Therefore, 
the  two  results  must  be  added  to  obtain  the  'lotal". 


References,  Souices,  Costs,  and  Table 
Citations: 

*        *        •        •        • 

(6)  American  Public  Health 
Association.  1992, 1995,  and  1998. 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater.  18th,  19th, 


and  20th  Edition  (respectively). 
Available  from:  Amer.  Publ.  Hlth. 
Assoc.,  1015  15th  Street,  NW., 
Washington,  DC  20005.  Table  LA,  Note 
4.  Tables  IB,  IC,  ID,  IE. 
***** 

(10)  Annual  Book  of  ASTM 
Standards,  Water,  and  Environmental 
Technology,  Section  11,  Voliames  11.01 


and  11.02,  1994,  1996,  and  1999. 
Available  from:  ASTM  International, 
100  Barr  Harbor  Drive,  P.O.  Box  C-700. 
West  Conshohocken,  PA  19428-2959. 
Tables  IB,  IC,  ID.  and  IE. 
*        •        *        •        • 

(44)  "Methods  of  Analysis  by  the  U.S. 
CJeological  Survey  National  Water 
Quality  Laboratory  Determination  of 
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Ammonium  Plus  Organic  Nitrogen  by  a 
Kjeldahl  Digestion  Method  and  an 
Automated  Photometric  Finish  that 
Includes  Digest  Cleanup  bv  Gas 
Diffusion",  Open  File  Report  (OFR)  0()- 
170.  Available  from:  U.S.  Geological 
Survey.  Denver  Federal  Center,  Box 
25425',  Denver,  CO  80225  Table  IB, 
Note  45. 

(45)  "Methods  of  Analysis  by  the  US 
Geological  Survey  National  Water 
Quality  Laboratory — Determination  of 
Chromium  in  Water  by  Graphite 
Furnace  Atomic  Absorption 
Spectrophotometry ',  Open  File  Report 
(OFR)  93-449.  Available  from:  US. 
Geological  Survey,  Denver  Federal 
Center,  Box  25425.  Denver,  CO  80225 
Table  IB,  Note  46. 

(46)  "Methods  of  Analysis  by  the  U.S. 
Geological  Survey  National  Water 
Quality  Laboratory — Determination  of 
Molybdenum  in  Water  by  Graphite 
Furnace  Atomic  Absorption 
Spectrophotometry",  Open  File  Report 
(OFR)  97-198.  Available  firom:  U.S. 
Geological  Survey,  Denver  Federal 
Center,  Box  25425,  Denver,  CO  80225 
Table  IB,  Note  47 

(47)  "Methods  of  Analysis  by  the  US 
Geological  Survey  National  Water 
Quality  Laboratory — Determination  of 
Total  Phosphorus  by  Kjeldahl  Digestion 
Method  and  an  Automated  Colorimetric 
Finish  That  Includes  Dialysis  '  Open 
File  Report  (OFR)  92-146.  Available 
from:  U.S.  Geological  Survey,  Denver 
Federal  Center,  Box  25425,  Denver.  CO 
80225.  Table  IB,  Note  48 

(48)  "Methods  of  Analysis  by  the  US 
Geological  Survey  National  Water 
Quality  Laboratory — Determination  of 
Arsenic  and  Selenium  in  Water  and 
Sediment  by  Graphite  Furnace — Atomic: 
Absorption  Spectrometry"  Open  File 
Report  (OFR)  98-639.  Table  IB.  Note  49 

(49)  "Methods  of  Analysis  by  the  US. 
Geological  Survey  National  Water 
Quality  Laboratory — Determination  of 
Elements  in  Whole-Water  Digests  Using 
Inductively  Coupled  Plasma-Optical 
Emission  Spectrometry  and  Inductively 
Coupled  Plasma-Mass  Spectrometry  ' 
Open  File  Report  (OFR)  98-165. 
Available  from:  US.  Geological  Survey, 
Denver  Federal  Center,  Box  25425, 
Denver,  CO  80225.  Table  IB,  Note  50 

(50)  "Methods  of  Analysis  by  the  US 
Geological  Survey  National  Water 
Quality  Laboratory — Determination  of 
Triazine  and  Other  Nitrogen-containing 
Compounds  by  Gas  Chromatography 
with  Nitrogen  Phosphorus  Detectors  ' 
US. Geological  Survey  Open  File  Report 
94-37,  Available  from:  U.S.  Geological 
Survey,  Denver  Federal  Center,  Box 


25425,  Denver,  CO  80225.  Table  ID, 
Note  9. 

(51)  "Methods  of  Analysis  by  the  U.S. 
Geological  Survey  National  Water 
Quality  Laboratory — Determination  of 
Inorganic  and  Organic  Constituents  in 
Water  and  Fluvial  Sediments",  Open 
File  Report  (OFR)  93-125.  Available 
from:  LIS.  Geological  Survey,  Denver 
Federal  Center,  Box  25425.  Denver,  CO 
80225.  Table  IB.  Note  51:  Table  IC.  Note 
9. 


PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  42  U  S  C.  ,300f.  300g-l,  300g-2, 
.lOOg-3.  300g-4,  300g-5,  300g-6,  300J-4, 
300J-9,  and  300)-ll 

2.  Section  141.21  is  amended: 

a.  By  revising  footnote  1  to  the  table 
in  paragraph  (f)(3). 

b  By  revising  the  6th  sentence  in 
paragraph  (f)(5). 

c.  By  revising  paragraphs  (f)(6)(i)  and 

(n(6)(ii). 

d  By  removing  the  third  sentence  in 
paragraph  (f)(8),  and  by  removing  the 
second  sentence  and  adding  two 
sentences  in  its  place. 

§  1 41 .21     Coliform  sampling. 

***** 

(f)  •    *    * 
(3)*    *    * 

'  Standard  Methods  for  the  Examination  of 
Water  and  Wastewater.  18th  edition  (1992). 
19th  edition  (1995),  or  20th  edition  (1998) 
American  Public  Health  Association.  1015 
Fifteenth  .Street.  NW.  Washington.  DC  20005 
The  ( ited  methods  published  in  any  of  these 
three  editions  mav  be  used 

(5)  *    *    *  The  preparation  of  EC 
medium  is  described  in  Method  922 IE 
(paragraph  la)  in  Standard  Methods  for 
the  Examination  of  Water  and 
Wastewater.  18th  edition  (1992).  19th 
edition  (1995).  and  20th  edition  (1998); 
the  cited  method  in  any  one  of  these 
three  editions  may  be  used.  *    *    * 

(6)  *    *    * 

(i)  EC"  medium  supplemented  with  50 
Hg/mL  of  4-methylumbelliferyl-beta-D- 
glucuronide  (MUG)  (final 
concentration),  as  described  in  Method 
9222G  in  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater. 
19th  edition  (1995)  and  20th  edition 
(1998).  Either  edition  may  be  used. 
Alternatively,  the  18th  edition  (1992) 
may  be  used  if  at  least  10  mL  of  EC 
medium,  as  described  in  paragraph  (f)(5) 
of  this  section,  is  supplemented  with  50 
^g/mL  of  MUG  before  autoclaving.  The 


inner  inverted  fermentation  tube  may  be 
omitted.  If  the  18th  edition  is  used, 
apply  the  procedure  in  paragraph  (f)(5) 
of  this  section  for  transferring  a  total 
coliform-positive  culture  to  EC  medium 
supplemented  with  MUG,  incubate  the 
tube  at  44.5  +  0.2°C  for  24  ±  2  hours,  and 
then  observe  fluorescence  with  an 
ultraviolet  light  (366  nm)  in  the  dark.  If 
fluorescence  is  visible,  E.  coli  are 
present. 

(ii)2Nlutrient  agar  supplemented  with 
100  ng/mL  of  4-methylumbelliferyl- 
beta-D-glucuronide  (MUG)  (fined 
concentration),  as  described  in  Method 
9222G  in  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
19th  edition  (1995)  and  20th  edition 
(1998).  Either  edition  may  be  used  for 
determining  if  a  total  coliform-positive 
sample,  as  determined  by  a  membrane 
filter  technique,  contains  E.  coli. 
Alternatively,  the  18th  edition  (1992) 
may  be  used  if  the  membrane  filter 
containing  a  total  coliform-positive 
colony(ies)  is  transferred  to  nutrient 
agar,  as  described  in  Method  9221B 
(paragraph  3)  of  Standard  Methods  (18th 
edition),  supplemented  with  100  ng/mL 
of  MUG.  If  the  18th  edition  is  used, 
incubate  the  agar  plate  at  35°C  for  4 
hours  and  then  observe  the  colony(ies) 
under  ultraviolet  Jight  (366  nm)  in  the 
dark  for  fluorescence.  If  fluorescence  is 
visible,  E.  coli  are  present. 
***** 

(8)  *   *   *  Copies  of  the  analytical 
methods  cited  in  Standard  Methods  for 
the  Examination  of  Water  and 
Wastewater  (18th,  19th,  and  20th 
editions)  may  be  obtained  from  the 
American  Public  Health  Association  et 
al.\  1015  Fifteenth  Street,  NW., 
Washington,  DC  20005-2605.  Copies  of 
the  MMO-MUG  Test,  as  set  forth  in  the 
article  "National  Field  Evaluation  of  a 
Defined  Substrate  Method  for  the 
Simultaneous  Enumeration  of  Total 
Coliforms  and  Escherichia  coli  ft-om 
Driiddng  Water:  Comparison  with  the 
Standard  Multiple  Tube  Fermentation 
Method"  (Edberg  et  al.)  may  be  obtained 
from  the  American  Water  Works 
Association  Research  Foundation,  6666 
West  Quincy  Avenue,  Denver,  CO 
80235.  *    *    * 

***** 

3.  Section  141.23  is  amended  by 
revising  the  table  and  the  footnotes  in 
paragraph  {k)(l)  to  read  as  follows: 

§  1 41 .23    Inorganic  chemical  sampling  and 
analytical  requirements. 

***** 

(k)  *   *   * 
(D*  *  * 
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Contaminant  and 
mettiodoiogy^^ 


1 .  Alkalinity: 

TItiimetric  

Electrometric  titration  ... 

2.  Antimony: 

Inductively  Coupled 
Plasma  (ICP)— Mass 
Spectrometry. 

Hydride-Atomic  Absorp- 
tion. 

Atomic  Atworption;  Plat- 
forni. 

Atomic  Absorption;  Fur- 
nace. 

3.  Arsenic:  '* 

Inductively  Coupled 
Plasma  ^5 

ICP-Mass  Spectrometry 

Atomic  Absorption;  Plat- 
form. 

Atomic  Absorption;  Fur- 
nace. 

Hydride  Atomic  Absorp- 
tion. 

4.  Asbestos: 

Transmission  Electron 

Microscopy. 
Transmission  Electron 

Microscopy. 

5.  Barium: 

Inductively  Coupled 
Plasma. 

ICP-Mass  Spectrometry 

Atomic  Absorption;  Di- 
rect. 

Atomic  Absorption;  Fur- 
nace. 

6.  Beryllium: 

Inductively  Coupled 
Plasma. 

ICP-Mass  Spectrometry 

Atomic  Absorption;  Plat- 
form. 

Atomic  Absorption;  Fur- 
nace. 

7.  Cadmium: 

Inductively  Coupled 
Plasma. 

ICP-Mass  Spectrometry 

Atomic  Absorption;  Plat- 
form. 

Atomic  Absorption;  Fur- 
nace. 

8.  Calcium: 

EDTA  titrimetric 

Atomic  Absorption;  Di- 
rect Aspiration. 

Inductively  Coupled 
Plasma. 

9.  Chromium: 

Inductively  Coupled 
Plasma. 

ICP-Mass  Spectrometry 

Atomic  Absorption;  Rat- 
form. 

Atomic  Absorption;  Fur- 
nace. 

10.  Copper: 

Atomic  Absorption;  Fur- 
nace. 

Atomk:  Absorption;  Di- 
rect Aspiration. 

Inductively  Coupled 
Plasma. 


EPA 


200.82. 


200.92 


200.72 

200.82. 
200.92. 


ASTM3 


SM" 
(18th,  19th  ed.) 


SM" 
(20th  ed.) 


Other 


D1067— 92B 


100.19. 
100.2^0. 

200.72  .. 
200.82. 

200.72 

200.82. 
200.92. 

200.72 

200.32 
200.92 

200.72 

200.72 

200.82. 
200.92. 

200.72 


D3697-92 

D2972-97C 
D2972-97B 


D3645— 97B 


2320  B 


3113B 
3120  8 

3113  B 

3114  B 


2320  B 


3120  B 


1-1030-85- 


D511— 93A 
D511— 93B 

D1688-95C 
D 1688-95 A 


3120  B  . 

3111  D 
3113  B 

3120  B 
3113  B 


3113  B. 

3500-Ca  D 
3111  B. 

3120  B  

3120  B 

3113  B. 

3113  B. 
3111  B. 
3120  B 


3120  B 


3120  B 


3500-Ca  B 


3120  B. 


3120  B. 


3120  B. 


65248        Federal  Register/ Vol    fi7,  No.  205 /Wednesday,  October  23,  2002 /Rules  and  Regulations 


Contaminant  and 
methodology  '  ' 

EPA 

ASTM  ' 

SM" 
(18th.  I91h  ed  ) 

SM^ 
(20th  ed  ) 

Other 

ICP-Mass  spectrometry 
Atomic  Absorption   Plat- 
form 
1 1    Conductivity 
Conductance 

200  82. 

200  9  2. 

D1125-95A  

D2036~98A  

D2036-98B  

D2036-98A  

2510  B  

2510  B 
4500-CN     C. 
4500-CN     G 
4500-CN     E  

4500-CN     F 

4110  B. 

4500-F     B.D  

4500-F     C   

1-3300-85  5 

380-75WE" 
29-71 W" 

Method  1001  '6 

B-IOII" 
601^ 

B-10118 

1-1601-85  5       . 
1-2601-905 

12   Cyanide 

Manual  Distillation  fol- 

4500-CN    C 
4500-CN     G 
4500-CN     E 

450O-CN     F 

4110  8  

lowed  by 
Spectrophotomelri- 

c  Amenable 
Spectrophotometric 

Manual 
Spectrophotometric 
Semi-automated 
Selective  Electrode 

335  4-^ 

13   Fluoride 

Ion  Chromatography 
Manual  Distill    Color 

300  0**       

D4327-97  

4500-F     B,D 
4500-F     C   

SPADNS 
Manual  Electrode 

D1179-93B  

Automated  Electrode 

Automated  Alizarin 

4500-F     E  

3113  8. 

4500-F     E  

14  Lead 

Atomic  Absorption  Fur- 
nace 

ICP-Mass  spectrometry 

Atomic  Absorption   Plat- 
form 

Differential  Pulse  An- 

D3559-96D   

200  8  2 

200  92 

odic  Stripping 
Voltammetry 
15  Magnesium 

Atomic  Absorption 

D511-93  B  

3111  B. 

3120  B 

3120  B 
3500-Mg  B 

3120  B. 
4110B 

ICP 

200  72  

Complexation  Titnmetric 
Methods 

16  Mercury 

Manual,  Cold  Vapor 
Automated,  Cold  Vapor 
ICP-Mass  Spectrometry 

17  Nickel 

Inductively  Coupled 
Plasma 

ICP-Mass  Spectrometry 

Atomic  Absorption   Plat- 
form 

Atomic  Absorption,  Di- 
rect 

Atomic  Absorption  Fur- 

0511-93 A  

D3223-97  

3500-Mg  E  

3112  B. 

3120  B 

245 12  

245  2'. 
200  8  2. 

200  72  

200  82 
20092 

3111  B. 
3113  8. 

4110  B 
4500-NO.     F 

4500-NO.     D 
450O-NO,     E  

4110  B    

4500-NO.      

nace 
18  Nitrate 

Ion  Chromatography 
Automated  Cadmium 

300  0^ 

D4327-97  

D3867-90A  

353  26  

4500-NO,     F 

4500-NO,     D  

4500-NO,     E, 

4110  B               .   .       . 

Reduction 
Ion  Selective  Electrode 

Manual  Cadmium  Re- 

' 

^D3867-90B  

D4327-97  

D3867-90A  

D3867-90B  

duction 
19   Nitrite 

Ion  Chromatography 
Automated  Cadmium 

300  06  

353  26  

4500-NO,     F 

4500-NO,     E  

4500     NO:     B 
4500-P  F 
4500-P  E 

Reduction 
Manual  Cadmium  Re- 

4500-NO,    E 
4500-NO;     B 
4500-P  F      

duction 
Spectrophotometric  

20  Ortho-phosphate  '2 
Colorimetric  Auto- 

36516  

mated   Ascorbic  Acid 
Colonmetric   ascorbic 

D515-88A   

4500-P  E     

acid,  single  reagent 
Colonmetric 

Phosphomolylxlate 
Automated-seg- 

mented Flow 
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Contaminant  and 
mettKxJology^^ 


21 


22 


Automated  Discrete 
Ion  Chromatograptiy  .... 

pH: 
Electrometric  


Selenium: 

Hydride-Atomic  Absorp- 
tion. 

ICP-Mass  Spectrometry 

Atomic  Absorption;  Plat- 
form. 

Atomic  Absorption;  Fur- 
nace. 

23.  Silica: 
Colorimetric,  Molylxlate 

Blue;. 
Automated-seg- 
mented Flow. 

Colorimetric  

Molybdosilicate 

Heteropoly  Blue  

Automated  for  Molyb- 

date-reactlve  Silica. 
Inductively  Coupled 

Plasma. 

24.  Sodium: 

Inductively  Coupled 
Plasma. 

Atomic  Absorption;  Di- 
rect Aspiration. 

25.  Temperature: 

Thermometric  

26.  Thallium: 

ICP-Mass  Spectrometry 
Atomic  Absorption;  Plat- 
form. 


EPA 


ASTM: 


SM" 
(18th,  19th  ed.) 


SM* 
(20th  ed. 


Other 


-2598-85  - 


300.06 

150.1  ' 
150.2V 


200.82. 
200.92. 


04327-97  I  4110  B 


01293-95 


4500-H-  B 


D3859-98A  !  3114  B 


D3859-98B 


3113  B. 


4110  8. 


4500-H-  B 


0859-95. 


200.72 


200.72. 


200.82. 
200.92. 


4500-Si  D 
4500-SI  E 
4500-Si  F 

3120  B  


3111  8. 


2550 


4500-SiO:  C. 
4500-SiO:  0. 
4500-SiO;  E. 

3120  8. 


1-1700-85=' 


1-2700-85  6 


2550. 


in 


The  procedures  shall  be  done  in  accordance  with  the  documents  listed  below.  The  incorporation  by  ;|'e^e"f„  "j/^^ j°J'°^'"9  J°^"7^^"i^^ 
footn^otes  1-11  and  16  was  approved  by  the  Director  0  the  Federal  Regist^inaccord^^^^^^^^  ^IPJ^  ^Vr.J'^^^I 


I",  EPA/600/R-94/1  i  1 ,  May  1994    Available  at  NTIS 


NW,  Room  8135,  Washington,  DC  (Telephone:  202-566-2426); 

^'^•'■KSot  c'Smical  Analysis  of  Water  and  Wastes",  EPA/600/4-79/020.  March  1983.  Available  at  NTIS^  P884-1 28677 
2  "Methods  for  the  Detemiination  of  Metals  in  Environmental  Samples— Supplement 

^^3^/£i"nuIf*£o/f  of  ASTM  Standards  1994   1996,  or  1999,  Vols.  11.01  and  11.02,  ASTM  International;  any  year  contairiing  the  cited  version  of 
theS^^JteuS  Thf^e'ous  versions  d^ 

tivitv)  and  D859-94  (silica)  are  also  approved.  These  previous  versions  01688-90A,  C,  03559-900   01293-84,  DJ„125-91A  and  uab!^ 
sp^tively  are  located  in  the  Annual  600/c  of  ASm  Standards.  1994,  Vol.  11.01.  Copies  may  be  obtained  from  ASTM  International,  100  Barr 

"^-S?andard'S!£to'^m^^^^^  and  Wastewater,  18th  edition  (1992),  19th  edition  (1995),  or  20th  edition  (1998)  American 

PubhinShASItiS,  1015  Fifteenth  Street,  NW,  Washington,  OC  20005.  The  cted  methods  published  in  any  of  these  three  editions  may 
hP  used  exceot  that  the  versions  of  31 1 1  8,  31 1 1  D,  31 1 3  B  and  31 14  B  in  the  20th  edition  may  not  be  used.  .        .  ,  „h 

'^s'l^^^'^^^TXXSrina^sis  by  theUs.  Geological  Sujvey  National  WaJerOu^^^^  [^^^^^.-^?^\'^^Tr.?l^'^kT2^^^^^^ 

3rd  ed 


For  Methods  1-1030-85;  1-1601-85.  1-1700-85, 


A-1 


1987 


EPA/66o/4-83/043,  EPA,  September  1983   Available  at 


Organic  Constituents  in  Water  and  Fluvial  Sediment,  Open  File  Report  93-125,  1993' "^o^.^ejl^f^f '-^°^!.; ''f^Jt  Ch^^^^ 
85  I-2700-85-  and  1-3300-85  See  Techniques  of  Water  Resources  Investiaation  of  the  U.S.  Geological  Survey  Book  5,  Chapter 
?E89;  AvSefrom  ln15Sn  Sen^ices,  3.S.  Geological  Sun/ey,  Federal  Center,  Box  25286  Denver,  C^ 
6  "Methods  for  the  Detemiination  of  Inorganic  Substances  in  Environmental  Samples  ,  EPA/600/R-93/100,  August  lyyj   Avanaoie  ai  imhs 

''^AtJpSure  Shall  be  done  in  accordance  with  the  Technical  Bullet^  601  .Standard  Methc^  of  Test  'o^N^'^^'e  J"  Dn^5'"9  Water    July 
1994  PN  221890-001   Analytical  Technology,  Inc.  Copies  may  be  obtained  from  ATI  Onon,  529  Main  Street  Boston,  MA  02129 

sMethod  bToV^'wS  Test  Method  for  Determination  of  Nitnte/Nitrate  in  Water  Using  Sinole  Column  Ion  Chromatography     August 
Copies  may  be  obtained  from  Waters  Corporation,  Technical  Sen/ices  Division,  34  Maple^Street  Milford  JjM  01757^ 

^Method  100.1,  "Analytical  Method  For  Determination  of  Asbestos  Fibers  in  Water    ■=°'v'c'v.M_DQ/r^^•5 

^^o1(/irthS"fSl^  ■'Detemiination  of  Asbestos  Structure  Over  lO^m  In  Length  In  Onnking  Water",  EPA/600/R-94/134,  June  1994   Available  at 

""^MnSSfMeS  No.  129-71W,  "Fluonde  ,n  Water  and  Wastewater'    December  1972  and  Method  Na^^^^^^^^^^ 

Wastewater",  Febmary  1976,  Technicon  Industrial  Systems.  Copies  may  be  obtained  from  Bran  &  Luebbe,  1025  Busch  Parkway,  bunaio  urove 

IL  60089. 

"KC^MDlS*  mSeS^S^^^^^^^  200.7  and  200.9  were  detemiined  using  a  2X  preconcentration  step  dunng  sample  digestion 

Mnif^te^ined^enMmDtes  ire  analyzed  by  direct  analysis  (i.e.,  no  sample  digestion)  will  be  higher.  For  direct  analysis  of  cadmium  and  ar- 
^n^r  b?MSt^2S7  K^nic  by  Sod  3^  samjie  preconcentration  using  pneumatic  nebulization  may  be  required  to  achieve  lower 

^?^?o'n^mKS,n(Jnrra1!^r^^^^^^^  <or  direct  analysis  of  ant,mony%ad,  and  thallium  by  Method  200  9,  antimony  and  lead  by 

Method  3113  B;  and  lead  by  Method  D3559-90D  unless  multiple  in-furnace  depositions  are  made. 
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"•If  ultrasonic  nebulization  is  used  in  the  determination  of  arsenic  by  Methods  200  7,  200  8,  or  SM  3120  B,  the  arsenic  must  be  in  the  penta- 
valent  state  to  provide  uniform  signal  response  For  methods  200  7  and  3120  B,  both  samples  and  standards  must  be  diluted  in  the  same  mixed 
acid  matnx  concentration  of  nitric  and  hydrochloric  acid  with  the  addition  of  100  )iL  of  30%  hydrogen  peroxide  per  100ml  of  solution.  For  direct 
analysis  of  arsenic  with  method  200  8  using  ultrasonic  nebulization,  samples  and  standards  must  contain  one  mg/L  of  sodium  hypochlorite. 

'5  After  January  23,  2006  analytical  methods  using  the  ICP-AES  technology,  may  not  be  used  because  the  detection  limits  for  these  methods 
are  0  008  mg/L  or  higher  This  restnction  means  that  the  two  ICP-AES  methods  (EPA  Method  200  7  and  SM  3120  B)  approved  for  use  for  the 
MCL  of  0  05  mg/L  may  not  be  used  for  compliance  determinations  for  the  revised  MCL  of  0  01  mg/L  However,  prior  to  2005  systems  may  have 
compliance  samples  analyzed  with  these  less  sensitive  methods 

'6The  descnption  for  Method  Number  1001  for  lead  is  available  from  Palintest.  LTD.  21  Kenton  Lands  Road,  P.O.  Box  18395,  Erianger,  KY 
41018  Or  from  the  Hach  Company   P  O   Box  389   Loveland,  CO  80539 


4.  Section  141  24  is  amended  by 
revising  the  11th,  12th  and  last 
sentences  in  paragraph  (el(l),  before  the 
Table,  to  read  as  follows: 

§  1 41 .24    Organic  chemicals,  sampling  and 
analytical  requirements. 

***** 

(e)  •    *    * 

(1)  *    *    *  Method  6651  shall  be 
followed  in  accordance  with  .Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,  18th  edition  (1992), 


19th  edition  (1995),  or  20th  edition 
(1998),  American  Public  Health 
Association  (APHA);  any  of  these  three 
editions  may  be  used.  Method  6610 
shall  be  followed  in  accordance  with 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  (18th  Edition 
Supplement)  (1994),  or  with  the  19th 
edition  (1995)  or  20th  edition  (1998)  of 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater;  any  of  these 
three  editiims  may  be  used.  *    *    * 
ASTM  Method  D  5317-93  is  available  in 


the  Annual  Book  of  ASTM  Standards 
(1999),  Vol.  11.02,  ASTM  International, 
100  Ban-  Harbor  Drive,  West 
Conshohocken.  PA  19428,  or  in  any 
edition  published  after  1993. 
***** 

5.  Section  141.25  is  amended  by 
revising  the  Table  and  footnotes  in 
paragraph  (a)  to  read  as  follows: 

§  1 41 .25    Analytical  methods  for 
radioactivity. 

(a)  *    *    * 
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Contaminant 


NaturaHy  oc- 
curring: 
Gross 

aipha^' 

and 

t>eta. 
Gross 

alpha^^ 
Radium 

226. 


Radium 
228. 

Uraniu- 
mi2. 


Methodology 


Man-made: 
Radioact- 
ive ce- 
sium. 


Radioact- 
ive iodine 


Radioact- 
ive Stron- 
tium 
89,90. 
Tritium  ... 


Evaporation 


Co-predpita- 
tion. 

Radon  ema- 
nation. 

Radiochemi- 
c^. 

Radiochemi- 
cal. 

Radioctiemi- 
cai. 

Ruorometric 


Alpha  spec- 
trometry. 

Laser 
Phosphori- 
metry. 

Radioctiemi- 

cal 


Reference  (method  or  page  number) 


EPA' 


900.0 


Gamma  ray 
spectrom- 
etry. 
Radiochemi- 
cal   

Gamma  ray 
spectrom- 
etry. 
Radiochemi- 
cal   


903.1 
903.0 
904.0 
908.0 
908.1 


EPA! 


Gamma 
emitters. 


Uquid  sdn- 

tiHation. 
Gamma  ray  .. 

Spectrometry 


901.0  ... 

901.1  ... 

902.0  ... 

901.1  ... 

905.0  ... 

906.0  ... 

901.1  ... 

902.0. 
901.0. 


P1  

p  16  

p  13  

p24  

P4  

p6,  p9 


EPA  3 


00-01   . 

00-02 
Ra-04 
Ra-03 
Ra-05 


EPA* 


00-07 


p29 


p34 


Sr-04 


H-02 


pi  .. 

p  19 
p  19 

p33 

p92 

p92 
p65 

p87 
p92 


SM! 


302,  7110  8  

7110  C  

305,7500-RaC  

304,7500-RaB  

7500-Ra  D 

7500-UB 

7500-U  C  (17th 
Ed). 

750a-U  C  (18th, 
19th  or  20th  Ed.) 


7500-CsB 


ASTM  6 


USGS' 


DOE«    I     Other 


D  3454-97 
D  2460-97 


7120 


7500-1  B,  7500-1 

C,  7500-1  D. 
7120  


303,  7500-Sr  B 

306,  750O-3H  B 
7120  


7500-Cs  B,  7500-1 
B. 


D2907-97 

D  3972-97 
D  5174-97 

D  2459-72 

0  3649-91 

D  3649-91 
D  4785-93 


R-1120- 
76. 


R-1141- 

76. 
R-1140- 

76. 
R-1142- 

76, 


R-1180- 
76,  R- 
1181-76. 

R-1182- 
76 


R-1111- 
76. 

R-  1110- 
76. 


U-04 


U-02 


N  Y9 


N.Y.9, 
N.J.'O 


D  4107-91 
D  3649-91 
D  4785-93 


R-1160- 
76. 


R-1171- 

76. 
R-1110- 

76. 


4.5.2.3 


4.5.2.3 


Sr-01, 
Sr-02 


Ga-01- 
R. 


The  procedures  shall  be  done  in  accordance  with  the  documents  listed  below.  The  incorporation  by  reference  of  doajnients  1  through  10  was 
approvSbyMie  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C  552(a)  and  1  CFR  part  51   Copies  of  the  ctooimentem^^ 
tainad  from  the  sources  listed  below  Information  regarding  obtaining  these  documents  can  be  obtained  from  the  Safe  Dnnking  Water  HoUitie  at 
SoSzKt/gT  SS^SmaVSr r«peSSl  at  ^ATDrinkino  Water  Docket,  EPA  West,  1301  Constitution  Avenue,  NW    Room  Bi35^ash- 
?S^n^aieSS^e^-^242§ro^      Office  of  the  federal  Register,  800  t^orth  Capitol  St|«et,  NW.,  Surte  700,  Washington  DC 

nP^scrib^Prooedures  for  the  Measurement  of  Radioactivity  in  Dniiking  Water",  EPA  6(XV4^^(M)32^uaust  1^.  Avarta^^^ 
paitment  of  Commerce.  National  Technk»l  Information  Senrice  (NTIS),  5285  Port  Royal  Road,  Spnngfield,  VA  22161  (Telephone  800-553- 

6847)  P6  80—224744 
2"lriterim  Radiochemical  Methodology  for  Drinking  Water",  EPA  600/4-75-008(revised),  March  1976.  Available  NTIS,  ibid  PB  253258 
3"Radiochemistry  Procedures  Manual",  EPA  520/5-84-006.  December,  1987.  Available  NTIS,  ibid^  ^^^^T^iL„  fmqi  i  \/  rvi-^QiT 
*  "Radiochemical  AnaMfcal  Procedures  for  Analysis  of  Environmental  Samples",  March  1979.  Available  at  NTIS  ibtd  EMSL  LV  05391 7 
5  "Standard  Methods  tor  the  Examination  of  Water  and  Wastewater",  13th,  17th.  18th,  19th  Edifens^r20th  edrtjon,  ^:^^^  ■  :^^x^^^ 
1998.  Available  at  American  Public  Health  Association,  1015  Frfteenth  Street  NW    WashKjgton  DC  £00^    ^^^^^^^^j^'g 
306  are  only  in  the  13th  edition.  Methods  71106.  7500-Ra  B.  7500-Ra  C,  750O-Ra  D,  75(»-U  B^ 7500-Cs  B^500-^^ a  7500-^  7^,°r 
TSa^r  8,  7500^  8  are  in  the  17th.  18th,  19th  and  20th  editions.  Method  7110  C  is  »i  «^2^lJ^^^ ^^^,^^''J*^^J^^  S 
Fluorometric  Uranium  is  only  in  the  17th  Editkxi,  and  7500-U  C  Alpha  spectrometry  is  only  in  the  18th,  19th  and  20th  editions  Method  7120  is 
onlyinthe19thand20the<itions.  Methods  302.  303,  304.  305  and  306  are  only  in  the  13th  edition.  ^    _^  ^  ,  ,ko  ,«=,f,~H  m^w 

« Annual  Book  of  ASTM  Standards.  Vol.  11.01  and  11.02,  1999;  ASTM  International  any  year  containirig  the  cited  version  of  the  method  may 
be  used.  Copies  may  be  obtained  from  ASTM  International.  100  Barr  Harbor  Drive.  West  Conshohocken  PA  19428^ 

7"Methoctetor  D^rminatkxi  of  Radioactive  Substances  in  Water  and  Fluvial  Sediments",  Chapter  A5  in  Book  5  of  Techniques  of  Water-Re- 
sour^  iS^stSatiSHfthTunrted^^    Geotogkal  Survey,  1977.  Available  at  U.S.  Geologkal  Survey  (USGS)  Information  Services,  Box 

^^•?ML*P^i!2'M2S!r,'Si?i^^r^l7th  (1990)  Editions,  Volumes  1  and  2;  either  edition  may  be  used.  In  the  27th  Edition  Me,n^ 
Ra-M  is  lisl^asRa-^Td  Method  Ga-^1-R  is  listed  as  Sect.  4.5.2.3.  Available  at  the  Environmental  Measurements  Laboratory,  US   De- 

^-'•^eiS»<1^2^'lSr:'2g'(^'a^r  ISJ^^'sed  June  1982.  AvailaWe  a,  RadiologK:al  Saences  Institute  tor  Labora- 

tories  and  Research,  New  York  State  Department  of  Health,  Empire  State  Plaza,  Albany.  NY  12201. 
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'0  Determination  of  Radium  228  in  Dnnking  Water",  August  1980  Available  at  State  of  New  Jersey,  Department  of  Environmental  Protection, 
Division  of  Environmental  Quality,  Bureau  of  Radiation  and  Inorganic  Analytical  Services.  9  Ewing  Street,  Trenton,  NJ  08625. 

' '  Natural  uranium  and  thonum-230  are  approved  as  gross  alpfia  calibration  standards  for  gross  alpha  with  co-precipitation  and  evaporation 
methods,  americium-241  is  approved  with  co-preciprtation  methods 

'2  In  uranium  (U)  is  determined  by  mass  a  0  67  pCi/|ig  of  uranium  conversion  factor  must  be  used.  This  conversion  factor  is  based  on  the  1;1 
activity  ration  of  U-234  and  U-238  that  is  charactenstic  of  naturally  occumng  uranium 


6  Section  141.74  is  amended  bv 
revising  the  footnote  1  to  the  Table  in 
paragraph  (a)(1)  and  by  revising  the  first 
three  sentences  of  paragraph  (a)(2)  to 
read  as  follows; 

§  1 41 .74     Analytical  and  monitoring 
requirements. 

(a)  *    *    * 
(D*   *   * 

'  Except  where  noted,  all  methoti.s  refer  tn 
Standard  .Vtelhods  tor  the  Examindtioii  ot 
Water  and  Wastewater.  18th  edition  (199,2) 
19th  edition  (1995).  or  20th  edition  11998). 
American  Public  Health  .Association,  101  t 
Fifteenth  Street  MW.  Washington,  1)  C 


20005   The  cited  methods  published  in  any 
of  these  three  editions  mav  be  used. 
«  *  •  *  * 

(2)  Public  water  systems  must 
measure  residual  disinfectant 
concentrations  with  one  of  the 
analytical  methods  in  the  following 
table.  Except  for  the  method  for  ozone 
residuals,  the  disinfectant  residual 
methods  are  contained  in  the  18th,  19th, 
and  20th  editions  of  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater,  1992,  1995,  and  1998:  the 
cited  methods  published  in  any  of  these 
three  editions  may  be  used.  The  ozone 
method.  4500-O<  B,  is  contained  in  both 
the  18th  and  19th  editions  of  Standard 
Methods  for  the  Examination  of  Water 


and  Wastewater,  1992,  1995;  either 
edition  may  be  used.  *   *   * 


PART  143— NATIONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  143 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f  et  seq. 

2.  Section  143.4  is  amended  by 
revising  the  Table  and  footnotes  in 
paragraph  (b)  to  read  as  follows: 

§143.4    Monitoring. 


(b) 


Contaminant 

EPA 

, 

ASTIVI3 

SM" 
18th  and  19th  ed 

SM* 
20th  ed 

Other 

1    Aluminum  

200  72  

200  82 

200  92 

3000' 

3120  B  

3120  B 

4110  B 
4500— CI     D 
4500-CI     B 
2120  B 
5540  C 
3120  B 

3120  B 

2150  B 

3120  B  

3113  B. 
3111  D. 
4110  B  

2   Chloride   

D4327-97  

4500-CI     D  

4500-CI     B  

2120  B  

D512-69B 

3  Color 

4    Fn;^minn  Anents 

5540  C  

200  72  

200  92 

3120  B  

3111  B. 
3113  8. 
3120  B  

6  Manganese    

200  72 

200  82 

200.92 

- 

3111  B. 
3113  B. 
2150  B  

7   Odor 

B   Silver 

200.72 

200  82 

200  92 

3120  B  

1-3720-855 

3111  B. 
3113  B. 

4110B  

450(>-SO4-      F 
4500-SO.-    C.  D 
45OO-SO4-     E   ... 
2540  C  

4110  B. 
45OO-SO4-     F 
45OO-SO4-    C,  D. 
4500-SO.-     E. 
2540  C 
3120  B 

9  Sulfate      

300.0'  

375  2 ' 

D4327-97 

D516-90  

10   Total  Dissolved  Solids 

1 1    Zinc                   

200.72 

20082 

3120  B  

3111  B. 

, . . 

The  procedures  shall  be  done  in  accordance  with  the  documents  listed  below  The  incorporation  by  reference  of  the  following  documents  was 
approved  by  the  Director  ot  the  Federal  Register  in  accordance  with  5  U  SC  552(a)  and  1  CFR  part  51  Copies  of  the  documents  may  be  ob- 
tained from  the  sources  listed  below  Information  regarding  obtaining  these  documents  can  be  obtained  from  the  Safe  Drinking  Water  Hotline  at 
800-^26-^791  Documents  may  be  inspected  at  EPA's  Dnnking  Water  Docket,  EPA  West,  1301  Constitution  Avenue,  NW,  Room  B135,  Wash- 
ington, DC  (Telephone  202-566-2426)  or  at  the  Office  of  Federal  Register,  800  North  Capitol  Street,  NW,  Suite  700,  Washington,  DC  20408. 

'Methods  for  the  Determination  ot  Inorganic  Substances  in  Environmental  Samples".  EPA/600/R-93-100,  August  1993.  Available  at  NTIS, 
PB94- 120821 

2  Methods  for  the  Determination  of  Metals  in  Environmental  Samples— Supplement  I".  EPA/600/R-94-1 11,  May  1994  Available  at  NTIS,  PB 
95-125472 

^Annual  Book  of  ASTM  Standards  1994  1996  or  1999  Vols  11  01  and  11  02.  ASTM  International:  any  year  containing  the  cited  version  of 
the  method  may  be  used   Copies  may  be  obtained  from  ASTM  International.  100  Barr  Harbor  Drive,  West  Conshohocken,  PA  19428 
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♦Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  18th  edition  (1992),  19th  edition  (1995),  or  20th  edition  (1998)  American 
Public  Health  Association,  1015  Fifteenth  Street,  NW,  Washington,  DC  20(X)5.  The  cited  methods  published  in  any  of  these  three  editions  may 
be  used,  except  that  the  versions  of  31 1 1  B,  31 1 1  D,  and  31 1 3  B  in  the  20th  edition  may  not  be  used. 

^Method  1-3720-85,  Techniques  of  Water  Resources  Investigation  of  the  U.S.  Geological  Survey,  Book  5,  Chapter  A-1.  3rd  ed  .  1989  Avail- 
able from  Information  Services,  U.S.  Geological  Survey,  Federal  Center,  Box  25286,  Denver,  CO  80225-0425. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

[FRL-7397-2] 
Rid  2040-AD35 

Water  Quality  Standards  for  Alabama 

agency:  Environmental  Protection 

Agency 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  establish 
a  designated  use  for  a  segment  of  Five 
Mile  Creek  in  Alabama.  If  this  proposal 
is  promulgated  as  final,  the  Federal 
designated  use  will  supersede  the 
States  designated  use  that  EPA 
disapproved  in  1986  and  1991   EPA 
disapproved  the  State's  designated  use 
because  it  is  inconsistent  with  the  C;lean 
Water  Act  and  EPA's  implementing 
regulations.  Specifically.  EPA  is 
proposing  a  designated  use  for  the 
protection  of  fish  and  wildlife. 

DATES:  EPA  will  accept  public 
comments  on  this  proposed  rule  until 
December  23.  2002.  Comments 
postmarked  after  this  date  may  not  be 
considered.  A  public  hearing  will  be 
held  on  December  12.  2002  from  2  to  5 
P.M.  and  from  7  to  9  P  M.  Both  oral  and 
written  comments  will  be  accepted  at 
the  hearing. 

ADDRESSES:  Send  your  comments  by 
mail  to:  Docket  Manager,  Proposed 
Water  Quality  Standards  for  Alabama. 
EPA.  Region  4,  Sam  Nunn  Atlanta 
Federal  Center.  61  Forsyth  Street.  SW, 
Atlanta.  Georgia  30303-3104,  Attention 
Docket  ID  No  OW-2002-002.V 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Section  I.C. 
of  the  SUPPLEMENTARY  INFORMATION 
section.  The  public  hearing  will  occur  at 
the  Sheraton  Birmingham.  2101  Richard 
Arrington  Ir.  Boulevard  North. 
Birmingham.  Alabama.  3.5203. 
FOR  FURTHER  INFORMATION  CONTACT:  Fritz 
Wagener.  Water  Quality  Standards 
Coordinator.  U.S.  EPA  Region  4,  Water 
Management  Division,  Atlanta  Federa 
Center,  61  Forsyth  Street  S.W  ,  Atlanta, 
Georgia,  30303-3104  (telephone;  404- 
562-9267)  or  lames  Keating,  U.S.  EPA 
Headquarters.  Office  of  Science  and 
Technologv.  1200  Pennsylvania  Avenue 
NW.  Washington.  DC.  20460  (telephone: 
202-566-0383). 

SUPPLEMENTARY  INFORMATION:  This 
supplementary  information  section  is 
organized  as  follows: 

I.  General  Information 
A.  Potentially  Affected  Entities 


U   How  Can  1  (iet  Copies  of  This  Document 
rtiul  Other  KeUlwJ  information? 

1.  Docket 

2.  Electronic  Access 

C.  How  and  to  Whom  Do  I  Submit 
Comments' 

1.  Elet:tronically 

2   By  Mail 

:i.  B\  Hand  Delivery  or  Courier 

D.  What  .Should  I  Consider  as  I  Prepare  My 
Comments  for  EP.'\? 

II.  Background 

A.  Statutory  and  Regulatory  Background 

B.  Current  .Mabama  Water  Quality 
Standards 

C.  Factual  Background 
1    Summary  of  State  and  EPA  Administrative 

Actions 
:;  Summary  of  Legal  Actions 
J.  Recent  State  Actions  on  Use  Designation 

for  Five  Mile  Creek 

III  t  se  Designation  for  Five  Mile  Creek  in 
Alabama 

.•\.  Overview 

B.  Proposed  Use  Designation  for  Five  Mile 
Creek 

C  Rei]uesl  for  (;omment  and  Data 

IV  .Mternative  Regulatory  Approaches  and 
Implementation  Mechanisms 

.-\   Designating  Uses 
H   Site-.Spe<:ific  Oiteria 

C.  Variances 
V.  Economic  Analysis 
A  Method  for  Estimating  Cost 
B   Estimated  Costs  .Associated  with  Fish  & 

Wildlife  (F&W)  I'se 
t;.  Estimated  Pollutant  Loading  Reductions 
Associated  witii  F&W  Lse 

VI  Executive  Oder  128ft6 — Regulatory 
Planning  and  Review 

VII  Executive  Order  1304,5 — Children's 
Health 

VIII  Executive  Order  13132— Federalism 

IX  Executive  Order  13175 — C^onsultation  and 
Coordination  with  Indian  Tribal 
Ciovernments 

X  Executive  Order  13211 — Energy 

XI  Paperwork  Reduction  .Act 

XII  Regulatory  Flexibility  Ac  t  as  .Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

.XIII   Unfunded  Mandates  Reform  Act 
.XIV   National  Technology  Transfer  and 

Advancement  Act 
XV.  Endangered  Species  Act 
.XVI  Plain  Language 

I.  General  Information 

I        A.  Potentially  Affected  Entities 

Citizens  concerned  with  water  quality 
in  Alabama  may  be  interested  in  this 
rulemaking.  Facilities  discharging 
pollutants  to  certain  waters  of  the 
United  States  in  Alabama  could  be 
indirectly  affected  by  this  rulemaking 
since  water  quality  standards  are  used 
in  determining  water  quality-based 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
limits.  Categories  and  entities  that  may 
indirectly  be  affected  include: 


Category 


Examples  of  those  poten- 
tially affected 


Industry 


Municipalities 


Industhes  discharging  pol- 
lutants to  the  segment  of 
Five  Mile  Creek  Identi- 
fied in  §131.34. 

Publicly-owned  treatment 
works  discharging  pollut- 
ants to  ttie  segment  of 
Five  Mile  Creek  identi- 
fied in  §131.34 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  NPDES  facilities 
likely  to  be  affected  by  this  action.  This 
table  lists  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  To  determine  whether  your 
facility  may  be  affected  by  this  action, 
you  should  carefully  examine  the  water 
body  segment  identified  in  §  131.34  of 
today's  proposed  rule.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
one  of  the  persons  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

B  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0023. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  under  Proposed 
Water  Quality  Standards  for  Alabama  at 
Water  Management  Division.  EPA. 
Region  4.  Sam  Nunn  Atlanta  Federal 
Center,  61  Forsyth  Street.  SW,  Atlanta. 
Georgia  30303-3104,  phone  #  404-562- 
9267.  This  Docket  Facility  is  open  from 
9:00  AM  to  3:30  PM.  Monday  through 
Friday,  excluding  legal  holidays.  A 
reasonable  fee  will  be  charged  for 
copies. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
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to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copjrrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA  electronic  public  docket.  Although 
not  all  docket  materials  may  be 
available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  I.B.I.  EPA  intends 
to  work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA  electronic 
public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  Electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
through  the  docket  facility  identified  in 
I.B.I. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 


docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket,  visit 
EPA  Dockets  online  or  see  67  FR  38102, 
May  31.  2002. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  While 
EPA  is  not  required  to  consider  these 
late  comments,  we  will  make  every 
attempt  to  consider  them. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
conunent  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EDOCKETS.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID 
OW-2002-0023.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 


information  unless  you  provide  it  in  the 
body  of  your  comment. 

//.  Email.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
wagener.fritz@epa.gov.  Attention  Docket 
ID  No.  OW-2002-0023.  In  contrast  to 
EPA's  electronic  public  docket.  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  address  identified  in 
I.e. 2.  These  electronic  submissions  will 
be  accepted  in  WordPerfect  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Docket  Manager.  Proposed  Water 
Quality  Standards  for  Alabama.  EPA. 
Region  4,  Sam  Nunn  Atlanta  Federal 
Center,  61  Forsyth  Street.  SW,  Atlanta, 
Georgia  30303-3104.  Attention  Docket 
ID  No.  OW-2002-0023. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to  the  address 
identified  in  I.C. 2.,  attention  Docket  ID 
OW-2002-0023.  Such  deliveries  are 
only  accepted  during  the  Docket  s 
normal  hours  of  operation  as  identified 
in  I.B.I. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  commeirt  period 
deadline  identified. 

■  8.  To  ensure  proper  receipt  by  EPA. 
identifj'  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name.  date,  and  Federal  Register 
citation  related  to  vour  comments. 
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II.  Background 

A.  Statutory  and  Regulatory  Background 

Section  303  (33  U.S.C.  1313)  of  the 
Clean  Water  Act  (CWA  or  •the  Act") 
directs  States,  Territories,  and 
authorized  Tribes  (hereafter  referred  to 
as  'States  ").  with  oversight  by  EPA.  to 
adopt  water  quahty  standards  to  protect 
the  public  health  and  welfare,  enhance 
the  quality  of  water  and  serve  the 
purposes  of  the  CWA  Under  section 
303.  States  are  required  to  develop 
water  quality  standards  for  waters  of  the 
United  States  within  the  State.  Section 
303(c)  provides  that  water  quality 
standards  shall  include  the  designated 
use  or  uses  to  be  made  of  the  water,  and 
criteria  necessary  to  protect  those  uses. 
The  designated  uses  to  be  considered  by 
States  in  establishing  water  quality 
standards  are  specified  in  the  Act: 
public  water  supplies,  propagation  of 
fish  and  wildlife,  recreation,  agricultural 
uses,  industrial  uses  and  navigation 
States  are  required  to  review  their  water 
quality  standards  at  least  once  every 
three  years  and.  if  appropriate,  revise  or 
adopt  new  standards.  The  results  of  this 
triennial  review  must  be  submitted  to 
EPA.  and  EPA  must  approve  or 
disapprove  any  new  or  revised 
standards. 

Section  303(c)  of  the  CWA  authorizes 
the  EPA  Administrator  to  promulgate 
water  quality  standards  to  supersede 
State  standards  that  have  been 
disapproved,  or  in  anv  case  where  the 
Administrator  determines  that  a  new  or 
revised  standard  is  needed  to  meet  the 
CWAs  requirements  Today  EPA  is 
proposing  Federal  standards  to 
supersede  a  portion  of  Alabama's 
standards  that  EPA  has  disapproved  and 
the  State  has  not  revised 

EPA  regulations  implementing  section 
303(c)  are  published  at  40  CFR  part  131 
Under  these  rules,  the  minimum 
elements  that  must  be  included  in  a 
State's  water  quality  standards  include: 
use  designations  for  all  water  bodies  in 
the  State,  water  quality  criteria 
sufficient  to  protect  those  use 
designations,  and  an  antidegradation 
policy  .S>p40CFR  131.6  States  may 
also  include  policies  generally  afftH::ting 
the  standards'  application  and 
implementation  in  their  standards.  See 
40  CFR  131.13.  These  policies  are  also 
subject  to  EPA  review  and  approval 

Water  quality  standards  establish  the 
■goals  '  for  a  water  body  through  the 
establishment  of  designated  uses. 
Designated  uses,  in  turn,  determine 
what  water  quality  criteria  apply  to 
specific  water  bodies.  Section  101(a)(2) 
of  the  Act  establishes  as  a  national  goal 
"water  quality  which  provides  for  the 
protection  and  propagation  of  fish. 


shellfish,  and  wildlife  and  •    •   * 
recreation  in  and  on  the  water," 
wherever  attainable.  These  national 
goals  are  commonly  referred  to  as  the 
"fishable/swimmable'"  goals  of  the  Act. 
Section  303(c)(2)(A)  requires  water 
quality  standards  to  "protect  the  public 
health  and  welfare,  enhance  the  quality 
of  water,  and  serve  the  purposes  of  this 
Act."  EPA's  regulations  at  40  CFR  part 
131  interpret  and  implement  these 
provisions  by  requiring  that  water 
quality  standards  provide  for  fishable/ 
swimmable  uses  unless  those  uses  have 
been  shown  to  be  unattainable.  This 
effectively  creates  a  rebuttable 
presumption  of  attainability,  i.e.,  a 
default  designation  of  fishable/ 
swimmable  beneficial  uses  should  apply 
in  the  absence  of  sufficient  information 
to  the  contrary.  The  mechanism  in 
EPA's  regulations  used  to  overcome  this 
presumption  is  a  use  attainability 
analysis  (UAA). 

Under  40  CFR  131.10(j).  States  are 
required  to  conduct  a  UAA  whenever 
the  State  designates  or  has  designated 
uses  that  do  not  include  the  uses 
specified  in  section  101(a)(2)  of  the 
CWA.  or  when  the  State  wishes  to 
remove  a  designated  use  that  is 
specified  in  section  101(a)(2)  of  the 
CWA.  or  adopt  subcategories  of  uses 
that  rtjquire  less  stringent  criteria.  Uses 
are  considered  by  EPA  to  be  attainable, 
at  a  minimum,  if  the  uses  can  be 
achieved  (1)  when  effluent  limitations 
under  section  301(b)(1)(A)  and  (B)  and 
section  306  are  imposed  on  point  source 
dischargers,  and  (2)  when  cost  effective 
and  reasonable  best  management 
practices  are  imposed  on  nonpoint 
source  di.schargers.  40  CFR  131.10  lists 
grounds  upon  which  to  base  a  finding 
that  attaining  the  designated  use  is  not 
feasible,  as  long  as  the  designated  use  is 
not  an  existing  use:  (i)  Naturally 
occurring  pollutant  concentrations 
prevent  the  attainment  of  the  use;  (ii) 
Natural,  ephemeral,  intermittent  or  low 
flow  condititms  or  water  levels  prevent 
the  attainment  of  the  use,  unless  these 
conditions  may  be  compensated  for  by 
the  discharge  of  sufficient  volume  of 
effluent  discharges  without  violating 
State  water  conservation  requirements 
to  enable  uses  to  be  met;  (iii)  Human 
caused  conditions  or  sources  of 
pollution  prevent  the  attainment  of  the 
use  and  cannot  be  remedied  or  would 
cause  more  environmental  damage  to 
corre<;t  than  to  leave  in  place;  (iv)  Dams, 
diversions  or  other  types  of  hydrologic 
modifications  preclude  the  attainment 
of  the  use,  and  it  is  not  feasible  to 
restore  the  water  body  to  its  original 
condition  or  to  operate  such 
modification  in  a  way  which  would 


result  in  the  attainment  of  the  use;  (v) 
Physical  conditions  related  to  the 
natural  features  of  the  water  body,  such 
as  the  lack  of  a  proper  substrate,  cover, 
flow,  depth,  pools,  riffles,  and  the  like 
unrelated  to  water  quality,  preclude 
attainment  of  aquatic  life  protection 
uses;  or  (vi)  Controls  more  stringent 
than  those  required  by  sections  301(b) 
and  306  of  the  CWA  would  result  in 
substantial  and  widespread  economic 
and  social  impact. 

A  UAA  is  defined  in  40  CFR  131.3(g) 
as  a  "structured  scientific  assessment  of 
the  factors  affecting  the  attainment  of  a 
use  which  may  include  physical, 
chemical,  biological,  and  economic 
factors'  (see  §§  131.3  and  131.10).  In  a 
UAA,  the  physical,  chemical  and 
biological  factors  affecting  the 
attainment  of  a  use  are  evaluated 
through  a  water  body  survey  and 
assessment. 

Guidance  on  water  body  survey  and 
assessment  techniques  is  contained  in 
the  Technical  Support  Manual.  Volumes 
I-III:  Water  Body  Surveys  and 
Assessments  for  Conducting  Use 
Attainability  Analyses.  Volume  I 
provides  information  on  water  bodies  in 
general,  Volume  II  contains  information 
on  estuarine  systems  and  Volume  III 
contains  information  on  lake  systems 
(Volumes  I-II,  November  1983;  Volume 
HI,  November  1984).  Additional 
guidance  is  provided  in  the  Water 
Quality  Standards  Handbook:  Second 
Editien  (EPA-823-B-94-005,  August 
1994).  Guidance  on  economic  factors 
affecting  the  attainment  of  a  use  is 
contained  in  the  Interim  Economic 
Guidance  for  Water  Quality  Standards: 
Workbook  (EPA-823-B-95-002,  March 
1995).  In  developing  today's  proposal, 
EPA  followed  the  same  procedures  set 
out  for  States  in  40  CFR  part  131,  and 
EPAs  implementing  policies, 
procedures,  and  guidance. 

EPA  regulations  effectively  establish  a 
"rebuttable  presumption"  that  fishable/ 
swimmable  uses  are  attainable  and 
therefore  should  apply  to  a  water  body 
unless  it  is  affirmatively  demonstrated 
that  such  uses  are  not  attainable.  EPA 
adopted  this  approach  to  help  achieve 
the  national  goal  articulated  by  Congress 
that,  "wherever  attainable,  "  water 
quality  provide  for  the  "protection  and 
propagation  of  fish,  shellfish  and 
wildlife"  and  for  "recreation  in  and  on 
the  water."  CWA  section  101(a).  While 
facilitating  achievement  of  Congress' 
goals,  the  rebuttable  presumption 
approach  preserves  States'  paramount 
role  in  establishing  water  quality 
standards  in  weighing  any  available 
evidence  regarding  the  attainable  uses  of 
a  particular  water  body.  The  rebuttable 
presumption  approach  does  not  restrict 
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the  discretion  that  States  have  to 
determine  that  fishable/swimmable  uses 
are  not,  in  fact,  attainable  in  a  particular 
case.  Rather,  if  the  water  quality  goals 
articulated  by  Congress  are  not  to  be  met 
in  a  particular  water  body,  the 
regulations  simply  require  that  such  a 
determination  be  based  upon  a  credible, 
"structured  scientific  assessment"  of 
use  attainability. 

EPA  believes  that  the  "use"  of  a  water 
body  is  the  most  fundamental 
articulation  of  its  role  in  the  aquatic  and 
human  environments,  and  all  of  the 
water  quality  protections  established  by 
the  CWA  follow  from  the  water's 
designated  use.  If  a  use  lower  than 
fishable/swimmable  is  designated  based 
on  inadequate  information  or  superficial 
analysis,  water  quality-based 
protections  that  might  have  enabled  the 
water  to  achieve  the  goals  articulated  by 
Congress  in  section  101  (a)  may  not  be 
put  in  place.  As  a  result,  the  true 
potential  of  the  water  body  may  not  be 
realized,  and  a  resource  highly  valued 
by  Congress  may  be  lost. 

EPA  seeks,  through  its  oversight 
under  section  303(c)  of  the  CWA,  to 
ensure  that  any  State's  decision  to 
forego  protection  of  a  water  body's 
potential  to  support  fishable/swimmable 
uses  results  from  a  "structured"  analysis 
of  use  attainment.  Where,  as  in  the  case 
of  this  segment  of  Five  Mile  Creek  in 
Alabama,  the  State  provides  no  analysis 
to  support  a  less  than  fishable/ 
swimmable  use  designation,  EPA 
disapproves  the  use  designation.  In 
some  cases,  as  Alabama  has  done  with 
regard  to  most  of  the  use  classifications 
originally  disapproved  by  EPA  (see 
section  II.C.,  below),  the  State  will 
revise  its  use  classifications  to  protect 
fishable/swimmable  us6s. 

In  other  cases,  the  State  will  conduct 
a  more  thorough  analysis  of  use 
attainability  to  support  a  less  than 
fishable/swimmable  designated  use. 
Indeed,  Alabama  has  done  so  for  several 
of  the  streams  originally  disapproved  by 
EPA  in  1986.  However,  where  a  State 
does  neither,  as  in  the  case  of  a  segment 
of  Five  Mile  Creek,  EPA  will  undertake 
Federal  rulemaking  to  ensure  the  water 
quality  goals  of  the  CWA  are  effectively 
implemented. 

In  developing  the  attached  proposed 
rule,  EPA  evaluated  all  available 
information,  including  physical, 
biological,  and  chemical  parameters,  to 
determine  whether  fishable/swimmable 
uses  could  be  attained.  As  explained  in 
detail  below,  EPA  believes  the  available 
information  regarding  this  water  body 
segment  does  not  rebut  the  presumption 
that  fishable/swimmable  uses  are 
attainable.  In  fact,  EPA  believes  that  all 
of  the  currently  available  information 


affirmatively  supports  the  conclusion 
that  full  fishable/swimmable  uses  are 
attainable. 

EPA  is  working  within  the  existing 
State  framework  and  relying  on  the 
State's  Fish  and  Wildlife  (F&W) 
designated  use  for  the  protection  of 
fishable/swimmable  water.  Similarly, 
EPA  is  deferring  to  the  State  water 
quality  criteria  necessary  for  meeting  a 
F&W  designated  use.  EPA's  approach  in 
this  rulemaking  does  not  undermine  the 
State's  primary  role  in  designating  uses 
for  waters  in  Alabama.  If  the  State 
reclassifies  the  segment  of  Five  Mile 
Creek  with  a  fishable/swimmable 
designated  use  prior  to  EPA's  finalizing 
this  rule,  EPA  would  approve  the  State's 
action  and  not  finalize  this  rule. 
Alternatively,  if  the  State  completes  a 
sound  analysis  of  use  attainability, 
taking  into  account  appropriate 
biological,  chemical  and  physical 
factors,  and  concludes  that  the  fishable/ 
swimmable  use  is  not  attainable  for  this 
water  body  segment,  EPA  would 
approve  the  State's  action  if  it  meets  all 
requirements  of  EPA's  regulations  at  40 
CFR  part  131,  and  not  finalize  this  rule 
(or  initiate  rulemaking  to  rescind  the 
rule  if  the  State  submits  an  adequate 
analysis  after  EPA  takes  final  action). 
EPA  encoiuages  the  State  to  continue 
evaluating  the  appropriate  use 
designation  for  this  segment  of  Five 
Mile  Creek, 

B.  Current  Alabama  Water  Quality 
Standards 

Alabama's  water  quality  regulations  at 
335-6-10  and  335-6-11  establish  the 
following  designated  uses  for 
assignment  to  water  todies  in  the  State: 
Outstanding  Alabama  Water,  Public 
Water  Supply,  Swimming  and  Other 
Whole  Body  Water-Contact  Sports, 
Shellfish  Harvesting,  Fish  and  Wildlife 
(F&W),  Limited  Warmwater  Fishery 
(LWF),  Agricultural  and  Industrial 
Water  Supply  (A&I),  Alabama  has 
applied  these  use  designations,  singly  or 
in  some  combination,  to  all  siuface 
waters  of  the  State. 

The  current  use  designation  adopted 
by  the  State  for  the  segment  of  Five  Mile 
Creek  addressed  in  today's  proposal  is 
A&l.  The  best  usage  of  waters 
designated  for  the  A&I  use  includes 
"agricultural  irrigation,  livestock 
watering,  industrial  cooling  and  process 
water  supplies,  and  any  other  usage, 
except  fishing,  bathing,  recreational 
activities,  including  water-contact 
sports,  or  as  a  source  of  water  supply  for 
drinking  or  food-processing  purposes," 
The  Alabama  water  quality  regulations 
describe  the  A&I  use  as  follows: 

The  waters,  except  for  natural  impurities 
which  may  be  present  therein,  will  be 


suitable  for  agricultural  irrigation,  livestock 
watering,  industrial  cooling  waters,  anci  fish 
survival.  The  waters  will  be  usable  after 
special  treatment,  as  may  be  needed  under 
each  particular  circumstance,  for  industrial 
process  water  supplies. 

This  categorv'  includes  watere  nurses  in 
which  natural  flow  is  intermittent  and  non- 
existent during  droughts  and  whi(  h  may.  of 
necessity,  receive  treated  wastes  from 
existing  municipalities  and  industries,  both 
now  and  in  the  future.  In  such  instances, 
recognition  must  be  given  to  the  lack  of 
opportunity  for  mixture  of  the  treated  wastes 
with  the  receiving  stream  for  purposes  of 
compliance.  It  is  also  understood  in 
considering  waters  for  this  classificatum  that 
urban  runoff  or  natural  conditions  may 
impact  any  waters  so  classified 

EPA's  regulations  at  40  CFR  part  131 
require  that  waters  designated  for  a  use 
less  protective  than  a  fishable/ 
swimmable  use,  such  as  the  A&l  use,  be 
supported  by  a  use  attainability 
analysis,  because  neither  the  best  usage 
or  conditions  related  to  the  best  usage 
for  these  waters  include  the  fishable/ 
swimmable  uses,  nor  do  all  the  criteria 
necesseiry  to  protect  those  uses  apply. 
For  example,  only  "fish  survival"  is 
included  as  a  condition  of  the  best 
usage,  and  recreational  activities  are 
specifically  excluded  as  uses  for  A&l 
waters.  As  such,  the  criteria  adopted  to 
support  the  A&I  use  do  not  provide 
protection  for  the  propagation  of  aquatic 
life,  nor  protection  from  human 
pathogens  during  the  swimming  season. 

As  aiscussed  in  section  II.C,  EPA 
disapproved  the  designation  of  the  A&I 
use  for  the  segment  of  Five  Mile  Creek 
addressed  in  today's  proposal.  In 
developing  today's  proposal.  EPA 
evaluated  Alabama's  existing  water 
quality  standards  to  determine  which 
State  use  designations  correspond  to 
"fishable/swimmable"  uses,  and  would 
therefore  ensure  protection  of  the  CWA 
section  101(a)(2)  goals.  Rather  than 
establish  a  new  Federal  use  designation 
for  this  segment  of  Five  Mile  Creek.  EPA 
believes  it  is  preferable  to  apply  a  use 
designation  that  both  meets  the  goals  of 
the  CWA  and  is  consistent  with 
longstanding  State  standards 
regulations.  Because  water  quality 
standards  for  this  segment,  if  ultimately 
promulgated,  will  be  the  basis  for 
establishing  NPDES  permit  limits  by  the 
State,  the  Agency  believes  that  using  an 
existing  State  use  designation  will 
facilitate  implementation  of  the 
standards.  This  also  facilitates 
withdrawal  of  Federal  standards  in  the 
future,  if  Alabama  takes  appropriate 
action  justifying  such  withdrawal. 

EPA  is  proposing  the  State's  F&W  use 
set  out  at  335-6-10-03  of  the  State's 
regulations  for  the  segment  of  Five  Mile 
Creek  from  Newfound  Creek  to  Ketona. 
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The  .States  F&W  use  int:ludes  aquatir. 
life  uses  and  seasonal  rec:reatiunal  uses 
that  are  consistent  with  the  Clean  Water 
Act  section  101(a)(2)  goals  of  fishahle/ 
swimmable  The  best  usage  of  waters 
designated  for  the  States  F&W  use 
include  "fishing,  propagation  of  fish, 
aquatic  life,  and  wildlife,  and  any  other 
usage  except  for  swimming  and  water- 
contact  sports  or  as  a  source  of  water 
supply  for  drinking  or  food-processing 
purposes."  The  conditions  related  to 
best  usage  for  F&VV  waters  require  that 
these  waters  "will  be  suitable  for  fish, 
aquatic  life  and  wildlife  propagation." 

The  State,  in  the  listing  of^otner 
usages  of  waters  designated  for  the  FlkW 
use  recognizes  that  waters  designated 
for  the  F&VV  use  "may  be  used  for 
incidental  water  contact  and  recreation 
during  lune  through  September,  except 
that  water  contact  is  strongly 
discouraged  in  the  vicinity  of  di.scharges 
or  other  conditions  beyond  the  control 
of  the  Department  or  the  Alabama 
Department  of  Public  Health."  and  that 
these  waters,  "under  prnper  sanitarv 
super\'ision  by  the  controlling  health 
authorities,  will  meet  accepted 
standards  of  water  qualitv  for  nutdonr 
swimming  places  and  will  be 
considered  satisfactory  for  swimming 
and  other  whole  body  water-contact 
sports."  This  aspect  of  the  F&W  use  is 
protected  bv  criteria  for  fecal  col i form 
bacteria  identical  to  the  criteria  adopted 
for  the  Swimming  and  (3ther  Whole 
Bodv  Water-Contact  Sports  use 
classification.  The  bac:teria  criteria 
apply  [une  through  September  fnr  the 
F&W  use,  whereas  the  bacteria  criteria 
apply  year  round  for  the  Swimming  and 
Other  Whole  Body  Water-Contact  Sports 
use.  EPA  regulations  at  40  CFR  131.10(f) 
provide  States  the  option  to  "adopt 
seasonal  uses  as  an  alternative  to 
reclassifying  a  water  body  or  segment 
thereof  to  uses  requiring  less  stringent 
criteria"  as  long  as  water  quality  criteria 
reflect  the  seasonal  uses.  As  described 
below,  the  Alabama  Environmental 
Management  Commission  determined 
that  the  F&W  use  was  appropriate  for 
this  segment  of  Five  Mile  Oeek  in  their 
recent  reclassification  efforts.  EPA 
agrees  that  the  F&W  use,  as  applied  to 
this  segment  of  Five  Mile  Creek,  reflects 
the  CWA  101(a)(2)  goal  for  "recreation 
in  and  on  the  water' 

Provisions  of  the  Fish  and  Wildlife 
water  use  classification  also  apply  to  the 
States  Limited  Warmwater  Fishery 
(LWF)  use  classification,  with  the 
following  exceptions.  The  best  usage  of 
waters  for  the  months  from  May  through 
November  include  "agricultural 
irrigation,  livestock  watering,  industrial 
cooling  and  process  water  supplies,  and 
any  other  usage,  except  fishing,  bathing. 


recreational  activities,  including  water- 
contact  sports,  or  as  a  source  of  water 
supply  for  drinking  or  food-processing 
purposes."  Also,  the  conditions  related 
to  best  usage  for  the  months  from  May 
through  November  require  that  the 
waters  "will  be  suitable  for  agricultural 
irrigation,  livestock  watering,  and 
industrial  cooling  waters.  The  waters 
will  be  usable  after  special  treatment,  as 
may  be  needed  under  each  particular 
circumstance,  for  industrial  process 
water  supplies." 

The  standards  for  the  LWF  use  also 
specify  that.  "This  category  includes 
watercourses  in  which  natural  flow  is 
intermittent,  or  under  certain  conditions 
non-existent,  and  which  may  receive 
treated  wastes  from  existing 
municipalities  and  industries.  In  such 
instances,  recognition  is  given  to  the 
lack  of  opportunity  for  mixture  of  the 
treated  wastes  with  the  receiving  stream 
for  purposes  of  compliance.  It  is  also 
understood  in  considering  waters  for 
this  classification  that  urban  runoff  or 
natural  conditions  may  impact  any 
waters  so  c:lassified 

Given  that  the  LWF  use  incorporates 
several  provisions  associated  with  the 
A&\  ust>  for  the  months  from  May 
through  November.  40  CFR  part  131 
requires  that  waters  designated  for  the 
LWF  use  be  supported  by  a  use 
attainability  analysis,  because  neither 
the  best  usage  or  conditions  related  to 
the  best  usage  for  these  waters  include 
all  of  the  Clean  Water  .^ct  section 
101(a)(2)  uses  of  fully  fishable/ 
swimmable. 

If  i;P,-\  promulgates  final  water  quality 
standards  as  proposed.  Alabama's 
existing  water  quality  criteria  adopted  to 
protec:t  the  F&W  use  would  apply  to  this 
segment  of  Five  Mile  Creek.  These 
criteria  are  set  out  at  JS.S-ti-lO-.O.S 
(Oneral  (ionditions  Applicable  to  All 
Water  Criteria),  335-6-10-06 
(Minimum  Conditions  Applicable  to  All 
State  Waters),  335-6-1 0-.07  (Toxic 
Pollutant  Criteria  Applicable  to  State 
Waters),  and  3 3 5-6- 10-. 09(4)  (Specific 
Water  Quality  Criteria— Fish  and 
Wildlife  use) 

Subsection  335-6-10-.05  establishes 
State  policies  applicable  to  all  State 
waters  regarding  analytical  procedures, 
collection  of  samples  used  to  determine 
compliance  with  water  quality  criteria, 
mixing  zones,  criteria  exceedances  due 
to  natural  conditions,  recreational  use  of 
State  waters,  and  schedules  of 
compliance  with  new  water  quality 
standards.  Compliance  with  a  modified 
effluent  limit  based  on  a  new  standard 
is  required  as  so(jn  as  possible,  "but  in 
all  cases  within  three  years  of  the 
adoption  of  the  new  standard." 


Subsection  335-6-10-.06  contains  the 
"free  from"  toxicity  provisions  of 
Alabama's  water  quality  standards 
applicable  to  all  State  waters.  These 
provisions  relate  to  general  protection  of 
State  waters  from  adverse  effects  due  to 
substances  attributable  to  sewage, 
industrial  wastes  or  other  wastes  from 
settling,  floating,  and  toxicity. 

Section  335-6-10-07  includes  a 
tabular  listing  of  water  quality  criteria 
applicable  to  State  waters  pursuant  to 
applicable  designated  uses.  Included 
are:  (1)  Numeric  criteria  or  criteria 
equations  for  protection  of  aquatic  life 
from  acute  toxic  effects  for  24 
parameters,  (2)  numeric  criteria  or 
criteria  equations  for  protection  of 
aquatic  life  from  chronic  toxic  effects  for 
29  parameters  (which  apply  to  all  State 
waters  except  those  waters  classified  for 
Agricultural  and  Industrial  Water 
Supply  uses),  (3)  human  health-based 
criteria  equations,  (4)  Maximum 
Contaminant  Levels  for  100  parameters 
(applicable  to  waters  classified  for 
drinking  water  purposes),  and  (5)  the 
minimum  instream  design  flows  to  be 
used  in  application  of  water  quality 
criteria. 

This  section  also  includes  the  criteria 
equations  for  98  parameters  for 
protection  of  human  health  from  the 
consumption  offish  and  shellfish 
applicable  to  all  State  waters.  Because 
the  State's  human  health-based  water 
(lualitv  criteria  apply  to  all  State  waters, 
regardless  of  classification,  human 
health  criteria  were  not  considered  to 
have  a  direct  effect  in  the  analysis  of  the 
proposed  revised  classification  of  the 
Fish  and  Wildlife  use  for  the  stream 
segment  considered  in  this  proposed 
rule. 

Subsection  335-6-1 0.09(4)(e) 
(Specific  Criteria)  contains  the  water 
quality  criteria  related  to  the  protection 
of  the  above  uses,  including  numeric 
and/or  narrative  criteria  for  pH. 
temperature,  dissolved  oxygen,  whole 
effluent  toxicity,  bacteria,  radioactivity 
and  turbidity. 

Criteria  for  protection  of  aquatic  life 
for  dissolved  oxygen  (DO)  are  contained 
in  the  Alabama  water  quality  standards 
at  Subsection  (4)(e)(4),  which  includes, 
in  pertinent  part: 

(i)  For  a  diversified  warm  water  biota, 
including  game  fish,  daily  dissolved  oxygen 
roncKiitrations  shall  not  be  less  than  3  mg/ 
1  at  all  times;  except  under  extreme 
innditions  due  to  natural  causes,  it  may 
range  between  .S  nig/1  and  4  mg/1.  provided 
that  the  water  quality  is  favorable  in  all  other 
parameters.  The  normal  seasonal  and  daily 
fluctuations  shall  be  maintained  above  these 
levels. 

(iv)  In  the  application  of  dissolved  oxygen 
criteria  referred  to  above,  dissolved  oxygen 
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shall  be  measured  at  a  depth  of  5  feet  in 
waters  10  feet  or  greater  in  depth;  and  for 
those  waters  less  than  10  feet  in  depth, 
dissolved  oxygen  criteria  will  be  applied  at 
mid-depth. 

Subsection  335-6-10-.09(4)(e)  also 
includes  a  reference  to  toxicity-based 
criteria  applicable  to  the  Fish  and 
Wildlife  use  in  section  335-6-10-,07. 
This  Subsection  includes  narrative 
criteria  for  the  protection  from  adverse 
effects  of  taste,  odor,  and  color  effects, 
including  aesthetic  qualities,  as  well  as 
narrative  criteria  for  the  protection  of 
palatability  and  marketability  of  fish, 
wildlife,  shrimp  and  crabs  taken  from 
State  waters. 

C.  Factual  Background 

1 .  Summary  of  State  and  EPA 
Administrative  Actions 

In  a  letter  dated  October  14. 1986,  the 
EPA  Regional  Administrator  for  Region 
4  disapproved  use  designations  adopted 
by  the  Alabama  Department  of 
Environmental  Management  (ADEM)  for 
49  stream  segments,  including  the 
segment  of  Five  Mile  Creek  from 
Newfound  Creek  to  Ketona,  because  the 
State  failed  to  support  a  use 
classification  less  than  "fishable/ 
swimmable"  in  accordance  with  40  CFR 
131.10(j}.  From  1986  to  1991,  20  of  the 
use  designations  were  either  upgraded 
to  the  Fish  and  Wildlife  (F&W)  use 
classification  by  ADEM  or  approved  as 
the  Agricultiual  and  Industrial  Water 
Supply  (A&I)  use  by  EPA  based  on  a 
supporting  analysis.  On  July  18,  1991, 
the  EPA  Regional  Administrator  for 
Region  4  disapproved  30  use 
desi^ations  adopted  by  ADEM, 
including  the  designation  of  A&I  for  the 
segment  of  Five  Mile  Creek  fixim 
Newfound  Creek  to  Ketona. 

Between  July  18,  1991  and  today's 
proposal,  ADEM  reclassified  the  use 
designations  of  17  of  these  30  segments 
to  the  F&W  use  designation.  On  August 
1,  2000,  ADEM  incorporated  a  new  use 
classification  of  Limited  Warmwater 
Fishery  (LWF)  as  a  provision  of  the 
State  water  quality  regulations  at  335- 
6-10-.09  (6),  and  ADEM  has  since 
reclassified  10  of  these  30  stream 
segments  to  the  LWF  use  designation. 
Four  of  these  10  reclassification  actions 
included  alternative  water  quality 
criteria  which  established  more 
stringent  criteria  than  the  LWF 
designation  requires  for  these  four 
segments  based  on  consideration  of  site 
specific  conditions.  EPA  approved  some 
of  the  reclassification  actions  involving 
the  LWF  use  on  March  15,  2001.  In 
addition,  EPA  approved  ADEM's  A&I 
use  designation  for  one  of  these  30 
segments  on  March  15,  2000.  The  State 


made  revisions  and  provided  additional 
supporting  analyses  for  the  other 
segments.  These  recent  actions  and  new 
information  are  being  reviewed  by  EPA 
Region  4  under  section  303  (c)  of  the 
CWA. 

Although  ADEM  reclassified  a 
segment  of  Five  Mile  Creek  from  Locust 
Fork  to  Newfound  Creek  to  F&W  in 
April  1997,  the  State  has  not  completed 
actions  to  reclassify  the  segment  of  Five 
Mile  Creek  from  Newfound  Creek  to 
Ketona  to  F&W  or  completed  a  use 
attainability  analysis  for  this  segment  to 
show  that  the  F&W  use  is  not  attainable. 
This  is  the  only  remaining  segment  of 
the  30  segments  disapproved  by  EPA  on 
July  18,  1991,  that  does  not  now  have 
an  approved  use  designation  or  State- 
designated  use  reclassification  action 
under  review. 

2.  Sununary  of  Legal  Actions 

During  the  period  from  1996  to  the 
present  when  some  of  the 
administrative  actions  summarized 
above  occurred,  EPA  has  been  served 
with  several  notices  of  intent  to  sue  and 
subsequent  suits  for  failure  to  take 
certain  actions  under  section  303(c)  of 
the  CWA  with  regard  to  water  quality 
standards  disapproved  by  EPA.  In  each 
case,  the  Agency  has  entered  into  a 
consent  decree  with  plaintiffs  setting 
deadlines  for  EPA  to  take  certain 
actions,  which  are  described  below. 

The  first  of  these  legal  actions  was 
filed  on  September  18,  1996,  when  the 
Legal  Enviromnental  Assistance 
Foundation.  Inc.  (LEAF)  filed  suit  in 
District  Court  in  Alabama  against  EPA 
for  failing  to  promptly  propose  Federal 
replacement  water  quality  standards  for 
a  subset  of  use  designations  in  Alabama 
disapproved  by  EPA.  LEAF  v.  Browner 
No.  CV-96-ETC-2454-S  (N.D.  Ala.). 
Under  a  consent  decree  that  EPA  and 
plaintiffs  entered  into  on  September  1 1 , 
1997,  EPA  proposed  on  March  5,  1998, 
to  establish  Federal  water  quality 
standards  for  nine  stream  segments  in 
Alabama  in  a  similar  manner  as  today's 
proposed  rule. 

On  April  28,  1999,  the  Alabama 
Rivers  Alliance,  Inc.  (ARA)  filed  a  60- 
day  notice  under  Section  505  of  the 
Clean  Water  Act,  stating  an  intention  to 
file  suit  against  EPA  for  failure  to 
promulgate  final  standards  for  the 
stream  segments  addressed  in  EPA's 
March  5,  1998  proposal,  and  for  failure 
to  promptly  propose  replacement 
Federal  standards  for  the  remaining 
stream  segments  disapproved  by  EPA. 
This  notice  combined  the  contents  of 
similar  notices  previously  filed  by  LEAF 
on  July  20,  1998  and  May  23,  1995. 

These  parties  filed  suit  on  July  17, 
2000.  LEAF  V.  Browner  No.  CV-9&- 


ETC-2454-S(N.D.  Ala).  EPA  and  the 
plaintiffs  subsequently  signed  a  second 
consent  decree  which  was  entered  by 
the  court  on  January  23.  2001.  which 
required  that  EPA  either  promulgate 
Federal  standards  for  the  stream 
segments  addressed  in  the  March  5, 
1998  proposal,  or  appro\e  the 
applicable  State  water  quality  standards 
for  these  9  stream  segments,  no  later 
than  March  15.  2001.  On  December  5. 
2000,  ADEM  had  reclassified  the  use 
classifications  for  seven  of  the  stream 
segments  addressed  in  EPA's  March  5, 
1998,  proposal  to  the  LWF  use,  and 
reclassified  the  use  designation  for  one 
of  the  stream  segments  addressed  in 
EPA's  March  5,  1998,  proposal  to  the 
F&W  use.  On  March  15.  2001.  EPA 
approved  these  revisions  to  the  State's 
water  quality  standards.  Also  on  that 
date,  based  on  the  provisions  of  40  CFR 
131.10(g)(6).  EPA  approved  the  A&I  use 
designation  for  the  remaining  stream 
segment  that  was  addressed  in  EPA's 
March  5,  1998  proposal. 

Under  the  terms  and  conditions  of  the 
January  23,  2001,  consent  decree  (as 
amended  on  January  2.  2002).  EPA  was 
also  required  to  sign  a  Federal  Register 
notice  proposing  federal  use 
designations  for  the  eight  remaining 
stream  segments  with  a  disapproved 
designated  use.  or  withdraw  the  EPA 
disapproval  of  the  existing  Alabama 
standards  for  these  eight  stream 
segments  by  October  15,  2002.  The 
attached  proposal  for  the  segment  of 
Five  Mile  Creek  from  Newfound  Creek 
to  Ketona,  combined  with  EPA  Region 
4's  approval  of  the  State's  revisions  to 
the  remaining  streams'  designated  uses 
will  fulfill  EPA's  obligation  under  the 
consent  decree. 

3.  Recent  State  Actions  on  Use 
Designation  for  Five  Mile  Creek 

The  ADEM  held  a  public  hearing  on 
February  19,  2002.  to  consider  proposed 
amendments  to  ADEM  Administrative 
Code  Rule  335-^1 1-.02,  which 
included  a  reclassification  of  a  segment 
of  Five  Mile  Creek  from  the  A&l  use  to 
the  F&W  use.  The  public  hearing  was 
held  to  receive  data,  views,  and 
arguments  from  interested  persons 
regarding  the  proposed  rules.  The 
public  comment  period  lasted  from 
December  23,  2001.  to  February  22. 
2002.  a  total  of  61  days.  Several 
commenters  expressed  support  for  the 
proposed  reclassification  of  Five  Mile 
Creek  from  Newfound  Creek  to  Ketona. 

However,  one  commenter  opposed  the 
reclassification  because  the  level  of  total 
dissolved  solids  (including  chlorides 
and  sulfates)  in  the  effluent  of  Sloss 
Industries  (a  discharger  to  Five  Mile 
Creek)  may  result  in  its  failure  to  meet 
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the  chronic  effluent  toxicity 
requirements  for  LWF  and  F&VV.  and  the 
cost  of  removing  these  salts  were  not 
considered  in  the  reclassification  The 
coramenter  asserted  that  if  those 
removal  costs  were  considered,  and  if 
all  costs  were  considered  independent 
of  the  finances  of  the  parent  company 
(Walter  Industries),  then  a  substantial 
economic  burden  (as  allowed  by  EPA's 
regulations  at  40  CFR  13110  (g)(6)) 
would  be  established 

In  its  Reconciliation  Statement,  which 
contains  responses  to  comments 
received  during  the  public  comment 
period.  ADEM  stated  that  it  "believes 
the  proposed  Fish  and  Wildlife  (F&W) 
use  classification  is  attainable  for  this 
segment  of  Five  Mile  Creek.  ADEM 
bases  (SIC)  its  decision  on  the  fact  that 
none  of  the  six  factors  [identified  at  40 
CFR  131.10(g)!  can  be  used  to  support 
a  designated  use  less  than  the  F&W 
classification,  which  EPA  has  approved 
as  consistent  with  the  fishable/ 
swimmable  goal."  .\DEM  added.  'The 
reclassification  of  Five  Mile  Creek  from 
.\&I  to  F&W  will  result  in  more  stringent 
permit  requirements  for  Sloss 
Industries,  and  additional  treatment 
controls  will  be  necessary   However,  a 
feasibility  study  of  the  treatment  c;ontrol 
alternatives  available  to  Sloss  Industries 
demonstrates  that:  (1)  The  F&W  permit 
limitations  can  be  met  by  the  facility, 
and  (2)  the  incremental  costs  of  meeting 
the  F&W  permit  limits  (over  and  above 
the  costs  of  meeting  the  \lk.l  permit 
limits)  will  not  result  in  substantial  and 
widespread  economic  impact."  With 
respect  to  costs,  ADEM  based  its 
conclusions  on  a  Draft  Economic  Impact 
Analysis  prepared  by  EPA.  dated 
December  2001,  and  EPA's  Response  to 
Sloss  Industries'  comments,  dated 
March  2002 

On  April  9.  2002,  the  .Mabama 
Environmental  Management 
Commission  approved  reclassified  use 
designations  for  several  stream  segments 
in  the  State,  including  the  proposed 
segment  of  Five  Mile  Creek.  On  May  15. 
2002.  the  Joint  Legislative  Committee  of 
Administrative  Regulation  Review- 
disapproved  the  proposed  amendment 
of  .Mabama  Administrative  Q'.ode  Rule 
335-6-11-02.  which  would  upgrade 
the  aforementioned  segment  of  Five 
Mile  Creek  from  an  A&I  to  F&W  use 
classification.  The  Comnuttee 
subsequentlv  proposed  an  amendment 
deleting  any  changes  to  the  status  of  this 
segment  of  Five  Mile  Creek.  On  June  25, 
2002,  the  Alabama  Environmental 
Management  Commission  approved  the 
Joint  Legislative  Committee's  proposed 
amendment  deleting  any  changes  to  the 
status  of  this  segment  of  Five  Mile 
Creek. 


III.  Use  Designation  for  Five  Mile  Creek 
in  Alabama 

A  (Jh'erview  ,   ;.   . 

In  terms  of  Alabama's  water  quality 
standards,  EPA  believes  that  the  F&W 
use  designation  appropriately  reflects 
fishable/swimmable  uses.  EPA  has 
evaluated  all  available  data  and 
information  to  determine  whether  the 
F&W  use  is  attainable.  EPA's  analysis 
was  informed  by  the  regulatory 
provisions  at  40  CFR  part  131  and 
technical  guidance  that  EPA  has 
provided  to  States  for  the  development 
of  use  attainability  analyses.  As  noted 
above.  EPA  regulations  define  a  use 
attainability  analysis  as  an  assessment 
of  the  factors  affecting  attainment  of  a 
use.  which  may  include  "physical, 
chemical,  biological  and  economic 
factors*   *   V"  40  CFR  131.3(g), 
Consistent  with  this  provision,  EPA 
evaluated  several  categories  of 
information  in  today's  analysis  of  use 
attainability. 

First.  EPA  evaluated  available 
informaticm  regarding  the  characteristics 
of  the  waters  in  terras  of  habitat  and  the 
biological  communities  present.  If  the 
waters  currently  reflect  habitat 
conditions  and  support  biological 
communities  commensurate  with  the 
F&W  use  designation.  EPA  considered 
this  to  be  strong  evidence  in  favor  of  an 
F&W  designation.  To  facilitate  this 
evaluation.  EPA  examined  a  1997  study 
performed  by  EPA  regarding  the  habitat 
and  biological  conditions  in  Five  Mile 
Creek  (the  findings  of  this  study  are 
discussed  below  in  section  III.B).  A 
related  factor  considered  by  EPA  was 
the  use  designation  in  the  adjacent 
segments  of  Five  Mile  Creek  that  are 
designated  as  F&W.  If  the  segment  of 
Five  Mile  Creek  designated  as  A&I  was 
similar  in  character  to  adjacent 
segments  designated  as  F&W  by  the 
State.  EPA  considered  such  information 
as  supporting  the  attainability  of  the 
F&W  use. 

Second.  EPA  reviewed  available 
information  regarding  ambient  stream 
chemical  characteristics.  EPA  extracted 
chemical-specific  data  from  the  EPA 
Storage  and  Retrieval  (STORET)  Legacy 
system,  which  houses  ambient  water 
qualitv  data  for  water  bodies  throughout 
the  United  States,  including  Alabama, 
EPA's  evaluation  focused  on  those 
pollutant  parameters  for  which  new  or 
more  stringent  criteria  would  apply  to 
the  affected  stream  segment  in  Five  Mile 
Creek.  EPA  evaluated  the  extent  to 
which  current  ambient  stream  chemical 
concentrations  met  the  F&W  criteria. 
Significant  exceedances  of  criteria 
established  to  protect  fishable/ 
swimmable  uses  may  indicate  that. 


notwithstanding  the  physical  habitat 
and  aquatic  community  present,  the  use 
is  impaired  to  some  extant  Where  the 
biological  and  other  irrfdrmation 
indicates  that  a  water  body  is  or  could 
be  generally  supportive  of  the  F&W  use, 
exceedances  of  criteria  for  particular 
pollutant  parameters  may  not  be 
sufficient  to  preclude  a  F&W  use. 
Rather,  in  some  cases  an  aquatic 
community  could  reflect  ambient 
conditions  which  are  less  than  ideal.  In 
such  cases,  full  attainment  of  the  criteria 
that  support  the  use  might  lead  to 
development  of  a  more  robust  and 
diverse  aquatic  community  than  is 
currently  present. 

If  significant  exceedances  of  F&W 
water  quality  criteria  (in  terms  of 
relative  magnitude  above  the  applicable 
criteria,  duration  and  frequency  of 
exceedance  above  the  criteria,  and  the 
number  and  types  of  pollutants) 
occurred  on  a  consistent  basis,  such 
information  could  suggest  that  a  F&W 
use  is  currently  not  being  fully  attained. 
However,  considerable  judgment  must 
be  exercised  when  evaluating  the  extent 
to  which  current  exceedances  of  water 
quality  criteria  in  the  stream  indicate 
that  the  F&W  use  is  not  attainable 
within  the  meaning  of  the  water  quality 
standards  regulations.  Findings 
regarding  attainability  must  take  into 
account  not  only  present  circumstances, 
but  also  the  pollutant  reductions  that 
would  be  achieved,  at  a  minimum, 
through  imposition  of  technology-based 
controls  for  point  sources  as  well  as 
implementation  of  best  management 
practices  for  nonpoint  sources. 

The  last  broad  category  of  information 
considered  by  EPA  in  its  decision- 
making process  was  monitoring 
information  for  each  of  the  dischargers 
on  the  stream  segment  (as  reflected  in 
Discharge  Monitoring  Reports  or  DMRs), 
As  discussed  in  detail  in  section  V.C., 
EPA  analyzed  the  extent  to  which  the 
proposed  Federal  use  designations  may 
lead  to  the  development  of  more 
stringent  NPDES  permit  limits  and,  if 
so,  what  types  of  controls  would  be 
needed  by  these  facilities  to  meet  such 
limits.  Discharger  information  was  used 
in  one  of  two  ways  by  the  Agency.  First, 
monitoring  data  was  used  to  assess 
point  sources  to  the  affected  stream 
segment  and  to  assist  in  determining 
whether  their  pollutant  discharges 
could  contribute  to  ambient 
exceedances  of  criteria.  Second,  the 
Agency  used  the  monitoring  data  to 
determine  whether  dischargers  would 
need  to  significantly  alter  their 
operations  (or  could,  in  fact,  meet 
permit  limits  that  would  be  associated 
with  the  F&W  use).  Information 
indicating  that  dischargers  could 
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generally  meet  such  revised  limits 
would  support  the  presumption  that  the 
F&W  use  is  attainable. 

The  location  of  elevated  ambient 
levels  of  pollutants,  combined  with 
effluent  monitoring  data  from  permitted 
industrial  and  municipal  wastewater 
discharges,  provided  information  on 
possible  sources  of  the  pollutants,  and 
whether  combined  sewer  overflow 
(CSO)  or  other  sources  of  storm  water 
runoff  might  be  contributing  to  any 
elevated  pollutant  levels.  For  example, 
if  elevated  pollutant  levels  occurred  at 
stream  locations  upstream  of  permitted 
industrial  and  municipal  wastewater 
discharges,  or  for  pollutants  not 
discharged  in  significant  quantities  from 
those  sources,  then  this  suggests  that 
other  sources  are  responsible  for 
pollutant  loadings  to  the  stream 
segment.  If  elevated  pollutant  levels 
occurred  at  stream  locations 
downstream  of  permitted  industrial  and 
mimicipal  wastewater  discharges,  and 
there  are  records  of  discharge  of  those 
pollutants,  then  this  suggests  that  those 
sources  are  contributing  to  pollutant 
loading.  Based  on  the  projected  sources 
of  pollutants,  EPA  projected  potential 
costs  of  meeting  criteria  to  protect  the 
F&W  use. 

B.  Proposed  Use  Designation  for  Five 
Mile  Creek 

Based  upon  the  approach  described 
above,  EPA  evaluated  all  available  data 
and  information  to  determine  whether 
the  F&W  use  is  attainable  for  Five  Mile 
Creek.  If,  prior  to  any  final  rulemaking 
by  EPA,  Alabama  classifies  Five  Mile 
Creek  with  use  designations  consistent 
with  the  CWA  and  40  CFR  part  131, 
EPA  will  approve  those  use 
designations,  eliminating  the  need  to 
promulgate  Federal  water  quality 
standards. 

In  1997  EPA  conducted  a  biological 
suirvey  of  several  streams  in  the 
Birmingham  area,  including  Five  Mile 
Creek.  The  rapid  bioassessment  protocol 
utilized  by  agency  scientists  evaluated 
habitat,  water  chemistry,  and  benthic 
macroinvertebrate  and  fish 
communities.  The  study  design  allowed 
comparison  of  data  from  two  sampling 
stations  within  the  A&I  segment  to  data 
frt)m  two  sampling  stations  in  the 
adjacent  F&W  segments  (one  in  the 
upstream  F&W  segment  and  one  in  the 
downstream  F&W  segment).  The  results 
of  this  survey  documented  that  Five 
Mile  Creek  had  the  most  intact  riparian 
zone  and  stream  habitat  of  the 
Birmingham  streams  assessed  in  the 
study.  All  four  stations  received  similar 
habitat  evaluation  scores  (ranging  from 
118  to  123  (compared  to  the  score  of  118 
at  the  reference  site)).  The  total  number 


of  macroinvertebrate  taxa  differed  from 
20  at  both  stations  in  the  A&I  segment 
to  26  and  27  in  the  F&W  segments,  yet 
both  stations  in  the  A&I  segment  were 
rated  as  similar  to  the  stations  in  the 
F&W  segment.  Likewise,  based  on  the 
evaluation  of  fish  communities,  one 
station  in  the  A&I  segment  was  rated  as 
similar  to  the  stations  in  the  F&W 
segments.  The  biological  survey 
revealed  evidence  of  a  reduction  in 
pollution  sensitive  macro-invertebrates 
at  both  stations  in  the  A&I  segment 
(Ephemeroptera,  Plecoptera,  Trichoptera 
(EPT)  scores  of  1  and  2  in  the  A&I 
segment  versus  3  and  5  in  the  F&W 
segments],  indicating  that  dischargers  to 
the  A&I  segments  may  be  affecting  the 
local  biological  community. 

The  results  of  this  survey  reveal 
evidence  that  there  is  a  viable  resident 
aquatic  community  in  the  A&I  segment 
of  Five  Mile  Creek  that  would  benefit 
from  increased  protection  afforded  with 
a  F&W  use  designation.  The  habitat  as 
well  as  the  macroinvertebrate  and  fish 
communities  found  at  sampling  stations 
in  the  A&I  segment  are  similar  to  those 
of  the  F&W  segments  of  Five  Mile  Creek. 
This  information  supports  the  assertion 
that  F&W  is  attainable  for  this  segment. 

Ambient  chemical  monitoring  data 
are  available  for  two  stations  on  Five 
Mile  Creek  (FMl  and  FM2)  covering 
more  than  20  years.  EPA  only  evaluated 
data  since  1980  to  best  reflect  more 
recent  stream  conditions.  Station  FMl  is 
located  just  below  two  industrial 
dischargers,  ABC  Coke  and  Sloss 
Industries.  Station  FM2  is  located 
downstream  of  FMl  and  below  the  Five 
Mile  Creek  Waste  Water  Treatment 
Plant  outfall.  Available  data  from  these 
stations  include  dissolved  oxygen 
concentrations,  levels  of  fecal  coliform 
bacteria,  and  concentrations  of  various 
toxic  priority  pollutants  and  ammonia. 

Dissolved  oxygen  (DO)  levels, 
necessary  to  support  aquatic  life,  are 
generally  very  good  in  Five  Mile  Creek. 
The  mean  DC5  concentration  at  FMl  is 
8.7  mg/L  (191  observations),  with  only 
2.6%  of  these  observations  less  than  5 
mg/L  (the  F&W  criterion).  The  mean  DO 
concentration  at  FM2  is  8.48  mg/L  with 
only  1.4%  of  observations  less  than  5 
mg/L. 

Criteria  for  fecal  coliform  bacteria  are 
set  to  protect  public  health  and  welfare, 
as  well  as  the  seasonal  recreational 
swimming  use  component  of  F&W,  At 
station  FMl,  located  upstream  of  the 
municipal  wastewater  discharge,  96,6% 
of  the  88  observations  from  May  1989  to 
October  1998  meet  (/.e„  are  less  than) 
the  F&W  single  sample  maximum 
criterion  of  2,000  units  per  100  mL.  The 
geometric  mean  of  fecal  coliform 
bacteria  measurements  for  this  station  is 


145  units  per  100  mL,  below  the  F&W 
geometric  mean  criterion  of  200  per  100 
mL  for  June  through  September  At 
station  FM2,  below  Five  Mile  Creek 
Waste  Water  Treatment  Plant.  94.3%  of 
the  87  observations  from  June  1989  to 
October  1998  have  bacteria  counts  less 
than  the  F&W  single  sample  maximum 
criterion  of  2,000  per  100  mL.  The 
geometric  mean  of  measurements  for 
this  station  is  232  per  100  mL  for  all 
observations,  which  is  less  than  the 
F&W  geometric  mean  criterion  of  1 .000 
per  100  mL  outside  the  swimming 
season.  However,  the  geometric  mean 
between  June  and  September  of  363  per 
100  mL  exceeds  the  F&W  geometric 
mean  criterion  of  200  per  100  mL  for 
this  period  of  time.  The  exceedances  of 
F&W  fecal  colifornj  criteria  are  generally 
not  indicative  of  significant  sewage 
treatment  problems  in  this  segment,  yet 
appear  largely  attributable  to  the 
upstream  Waste  Water  Treatment  Plant. 
Optimization  of  Five  Mile  Creek  Waste 
Water  Treatment  Plant's  existing 
chlorination  process  would  likely 
reduce  fecal  coliform  levels  to  the 
necessary  levels. 

Criteria  for  toxic  pollutants  protect 
the  waters  for  aquatic  life  survival 
(acute  criteria)  and  propagation  (chronic 
criteria)  as  well  as  human  health  from 
the  consumption  of  aquatic  organisms. 
Acute  aquatic  life  criteria  and  human 
health  criteria  apply  both  to  the  A&I  and 
F&W  use;  however,  the  F&W  use  also 
has  chronic  aquatic  life  criteria. 
Reported  concentrations  of  copper, 
cyanide,  mercury,  and  zinc  occasionally 
exceed  the  acute  and  chronic  aquatic 
life  criteria  at  both  stations.  Reported 
concentrations  of  lead  occasionally 
exceed  the  chronic  criterion  at  both 
stations  and  arsenic  concentrations 
occasionally  exceed  the  human  health 
(organisms  only)  criterion  at  both 
stations.  In  particular,  reported 
concentrations  of  cyanide  frequently 
exceed  the  chronic  aquatic  life  criterion 
at  both  stations. 

Both  stations  are  downstream  of 
facilities  that  discharge  some  of  these 
pollutants  found  to  be  exceeding  the 
ambient  criteria.  However,  for  other  of 
these  pollutants,  there  are  no  records 
indicating  a  discharge  of  such  pollutants 
is  occurring  from  the  permitted 
facilities.  As  a  result,  some  pollutants 
may  continue  to  exceed  criteria  even 
with  control  of  these  permitted 
wastewater  discharges,  and  additional 
controls  on  other  sources  might  be 
needed  to  meet  the  current  A&I  use.  If 
additional  controls  on  other  sources  are 
put  in  place  to  meet  the  current  A&l  use. 
EPA  projects  that  these  controls  would 
also  provide  the  reductions  needed  to 
attain  the  F&W  use.  Jefferson  County  is 
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currently  under  a  1995  Consent 
Agreement  with  US  EPA  to  eliminate 
combined  sewer  overflow  (CSO) 
discharges  and  frequent  bypasses  of  the 
treatment  facilities  However,  there  are 
no  data  on  the  relative  contributions  of 
the  latter  in  relation  to  loadings  from 
urban  areas. 

While  conditions  in  this  segment  of 
Five  Mile  Creek  mdicate  some  ambient 
toxic  pollutant  exceedances,  the  stream 
segment  meets  the  F&VV  criteria  in  most 
cases.  EPA  recognizes  that  additional 
controls  on  sources  of  certain  pollutants 
would  need  to  be  implemented  to  meet 
criteria  applicable  to  both  the  current 
A&I  use  as  well  as  the  proposed  F&W 
use.  However,  based  on  currently 
available  information,  implementation 
of  such  control  measures  has  not  been 
shown  to  be  infeasible  (impacts  of 
achieving  reductions  through  point 
source  controls  are  discussed  further  m 
section  V  below). 

As  noted  above,  assessments  of 
riparian  zone,  habitat,  biological  health, 
and  ambient  water  quality  demonstrate 
that  this  segment  of  Five  Mile  Creek 
supports  viable  benthic 
macroinvertebrate  and  fish  communities 
and  has  phvsical  parameters  similar  to 
those  found  to  occur  in  the  portions  of 
Five  Mile  Creek  currently  classified  for 
the  F&W  use.  Also,  while  the  discharges 
to  this  segment  have  some  impact  on 
water  quality,  the  information  available 
to  EPA  supports  the  conclusion  that 
additional  control  measures  are  feasible 
EPA  believes  that  the  currently  available 
information  as  a  whole  supports  the 
attainability  of  the  F&W  use.  Therefore, 
EPA  is  proposing  to  reclassify  this 
segment  of  Five  Mile  Creek  to  the  F&W 
use  designation. 

C.  Request  for  Comment  and  Data 

EPA  believes  the  F&W  proposed 
designated  use  is  appropriate 
considering  the  requirements  of  the 
CWA  and  the  data  and  information 
available  to  EPA  at  the  time  of  today's 
proposal.  EPA  acknowledges  that 
additional  data  and  information  may 
exist  which  may  further  support  or 
contradict  the  attainability  of  a  F&W 
proposed  designated  use.  Accordingly, 
the  Agency  will  evaluate  any  new  data 
and  information  submitted  to  EPA  by 
the  close  of  the  public  comment  period 
with  regard  to  designating  the  use  for 
this  stream  segment.  Based  on  that 
evaluation  of  any  new  data  or 
information.  EPA  will  make  a  final 
decision  whether  the  F&W  designated 
use  in  today's  proposal  is  appropriate 
and  consistent  with  the  CWA.  To  assist 
the  Agency  in  ensuring  that  this 
decision  is  based  on  the  best  available 
information,  the  Agency  is  soliciting 


additional  information.  To  assist 
commenters,  the  following  paragraphs 
provide  guidance  on  the  type  of 
information  EPA  considers  relevant. 

Specifically,  EPA  is  seeking 
information  that  would  assist  in 
determining  (1)  whether  the  designated 
use  identified  above  is  currently  being 
attained  or  has  been  attained  in  the  past; 
(2)  whether  natural  conditions  or 
features  or  human  caused  conditions 
prevent  the  attainment  of  this  use  and 
whether  the.se  conditions  can  or  cannot 
be  remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place;  or  (3)  whether  controls 
more  stringent  than  those  required  by 
section  JOl(b)  and  306  of  the  CWA 
would  be  needed  to  attain  the  use,  and 
whether  implementation  of  such 
controls  would  result  in  substantial  and 
widespread  social  and  economic 
impact.  Below  is  a  general  discussion  of 
the  tvpes  of  data/information  requested 
bv  the  Agency: 

Ambient  Monitoring  Information:  (1) 
Anv  in-stream  data  for  the  Five  Mile 
Creek  stream  segment  subject  to  this 
proposal  reflecting  either  natural 
conditions  [eg  .  in-stream  flow  data  or 
other  data  relating  to  stream  hydrology) 
or  human-caused  conditions  which 
cannot  be  remedied  and  which  prevent 
the  F&W  use  or  water  quality  criteria 
from  being  attained,  (2)  any  available  in- 
stream  biological  data;  (3)  any  chemical 
and  biological  monitoring  data  that 
verifv  improvements  to  water  quality  as 
a  result  of  treatment  plant/facility 
upgrades  and/or  expansions;  and  (4)  any 
in-stream  data  reflecting  nonpoint 
sources  of  pollution  or  best  management 
practices  that  have  been  implemented 
for  nonpoint  source  control. 

Water  Quality  Modeling  Information: 
(1)  Any  data  or  information  on 
analvtical  models  which  can  be  used  to 
evaluate  or  predict  stream  quality,  flow, 
morphology;  (2)  any  physical,  biological 
or  chemical  characteristics  relating  to 
designated  uses;  and  (3)  the  results  of 
any  such  models  which  can  be  used  to 
evaluate  the  attainment  of  designated 
uses. 

Economic  Data:  Any  information 
relating  to  costs  and  benefits  associated 
or  incurred  as  a  result  of  facility  or 
treatment  plant  expansions  or  upgrades. 
This  information  includes:  (1) 
Qualitative  descriptions  or  quantitative 
estimates  of  any  costs  and  benefits 
associated  with  facility  or  treatment 
plant  expansions  or  upgrades,  or 
associated  with  facilities  or  treatment 
plants  meeting  permit  limits:  (2)  any 
information  on  costs  to  households  in 
the  community  with  facility  or 
treatment  plant  expansions  or  upgrades, 
whether  through  an  increase  in  user 


fees,  an  increase  in  taxes,  or  a 
combination  of  both;  (3)  descriptions  of 
the  geographical  area  affected;  (4)  any 
changes  in  median  household  income, 
employment,  and  overall  net  debt  as  a 
percent  of  full  market  value  of  taxable 
property;  and  (5)  any  effects  of  changes 
in  tax  revenues  if  the  private-sector 
entity  were  to  go  out  of  business, 
including  changes  in  income  to  the 
community  if  workers  lose  their  jobs, 
and  effects  on  other  businesses  both 
directly  and  indirectly  influenced  by  the 
continued  operation  of  the  private 
sector  entity. 

IV.  Alternative  Regulatory  Approaches 
and  Implementation  Mechanisms 

Today's  proposal  reflects  EPA's 
determination  that  F&W  is  an 
appropriate  use  designation  for  the 
segment  of  Five  Mile  Creek  from 
Newfound  Creek  to  Ketona.  based  upon 
the  information  available  to  EPA  at  this 
time.  EPA  will  consider  any  data  or 
information  submitted  to  the  Agency  by 
the  close  of  the  comment  period  in 
developing  a  final  rule.  However,  it  is 
possible  that  data  and  information  may 
become  available  after  completion  of 
this  rulemaking  that  will  be  relevant  to 
the  water  quality  standards  for  this 
stream.  If  EPA  ultimately  promulgates  a 
Federal  F&W  use  designation  for  this 
stream,  there  are  several  mechanisms 
available  to  ensure  that  the  use  and  its 
implementing  mechanisms 
appropriately  take  into  account  future 
information.  These  mechanisms  are 
described  below. 

A.  Designating  Uses 

States  have  considerable  discretion  in 
designating  uses.  The  State  may  find 
that  changes  in  use  designations  are 
warranted.  As  stated  above,  EPA  will 
review  any  new  or  revised  use 
designations  adopted  by  the  State  for 
Five  Mile  Creek  to  determine  if  the 
standards  meet  the  requirements  of  the 
CWA  and  implementing  regulations.  If 
approved.  EPA  would  subsequently 
initiate  withdrawal  of  any  final  Federal 
water  quality  standards  which  may 
result  from  today's  proposal.  However, 
the  State  must  conduct  a  use 
attainability  analysis  as  described  in  40 
CFR  131.3(g)  when  adopting  water 
quality  standards  which  result  in  uses 
which  do  not  include  fishable/ 
swimmable,  or  which  result  in 
subcategories  of  uses  which  require  less 
stringent  criteria. 

B.  Site-Specific  Criteria 

The  State  may  also  develop  data 
which  indicates  a  site-specific  water 
quality  criterion  for  a  particular 
pollutant  is  appropriate  and  take  action 
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to  adopt  such  a  criterion  into  their  water 
quality  standards.  Site  specific  criteria 
are  allowed  by  regulation  and  are 
subject  to  EPA  teview  and  approval.  40 
CFR  131.11(a)  requires  States  to  adopt 
criteria  to  protect  designated  uses  which 
are  based  on  sound  scientific  rationale 
and  which  contain  sufficient  parameters 
or  constituents  to  protect  the  designated 
use.  In  adopting  water  quality  criteria. 
States  should  establish  numerical  values 
based  on  304(a)  criteria,  304(a)  criteria 
modified  to  reflect  site  specific 
conditions,  or  other  scientifically 
defensible  methods,  or  establish 
narrative  criteria  where  numerical 
criteria  cannot  be  determined,  or  to 
supplement  niuneric  criteria.  See  40 
CFR  131.11(b). 

Currently,  EPA  guidance  describes 
three  procedures  for  States  and  Tribes  to 
follow  in  deriving  site-specific  criteria. 
These  are  the  Recalculation  Procedure, 
the  Water-Effect  Ratio  Procedure  and 
the  Resident  Species  Procedure.  These 
procedures  can  be  found  in  the  Water 
Quality  Standards  Handbook  (EPA- 
823-B940005a,  1994).  EPA  also 
recognizes  there  may  be  naturally 
occurring  concentrations  of  pollutants 
which  may  exceed  the  national  criteria 
published  under  section  304(a)  of  the 
CWA.  and  has  issued  policy  guidance 
on  establishing  site  specific  aquatic  life 
criteria  equal  to  natural  background. 
(Memo  from  Tudor  T.  Davies.  Director. 
Office  of  Science  and  Technology  to  the 
Regional  Water  Management  Division 
Directors,  and  State  and  Tribal  Water 
Quality  Management  Progreun  Directors, 
dated  November  5, 1997). 

Today's  proposed  rUle  does  not  limit 
Alabama's  ability  to  modify  the  criteria 
applicable  to  the  Federal  F&W  use. 

C.  Variances 

Water  quality  standards  variances  are 
another  alternative  which  can  provide  a 
facility  with  a  limited  period  of  time  to 
comply  with  water  quality  standards. 
EPA  recognizes  that  Alabama  has 
chosen  not  to  include  a  variance 
procedure  in  its  State  standards.  EPA  is 
providing  an  explanation  of  this 
procedure  as  additional  information  the 
public  may  find  useful,  and  as 
discussed  below,  the  proposed  rule 
contains  a  Federal  variance  procedure. 

EPA  believes  variances  are 
particularly  suitable  when  the  cause  of 
non-attainment  is  discharger-specific 
and/or  it  appears  that  the  designated  use 
in  question  will  eventually  be 
attainable.  EPA  has  approved  the 
granting  of  water  quality  standards 
variances  by  States  in  circumstances 
which  would  otherwise  justify  changing 
a  use  designation  on  grounds  of 
unattainability  (i.e.,  the  six 


circumstances  described  in  40  CFR 
131.10(g)).  In  contrast  to  a  change  in 
standards  which  removes  a  use 
designation  for  a  water  body,  a  water 
quality  standards  variance  only  applies 
to  the  discharger  to  whom  it  is  granted 
and  only  to  the  pollutant  parameter(s) 
upon  which  the  finding  of 
unattainability  was  based;  the 
underlying  standard  remains  in  effect 
for  all  other  purposes. 

For  example,  if  a  designated  aquatic 
life  use  is  currently  precluded  because 
of  high  levels  of  metals  from  past 
mining  activities  which  cannot  be 
remediated  in  the  short  term,  but  it  is 
expected  that  water  quality  will 
eventually  improve,  a  temporary 
variance  may  be  granted  to  a  discharger 
with  relaxed  criteria  for  such  metals, 
until  remediation  progresses  and  the  use 
becomes  attainable.  The  practical  effect 
of  such  a  variance  is  to  allow  a  permit 
to  be  written  using  less  stringent  criteria 
for  the  problem  parameters,  while 
encouraging  ultimate  attaimnent  of  the 
underlying  standard.  All  other 
parameter/pollutant  criteria  for  that  use 
would  remain  in  effect.  A  water  quality 
standards  variance  provides  a 
mechanism  for  assuring  compliance 
with  sections  301(b)(1)(C)  and  402(a)(1) 
of  the  CWA  that  require  NPDES  permits 
to  meet  applicable  water  quality 
standards,  while  granting  temporary 
relief  to  point  source  dischargers  for 
certain  parameters. 

While  40  CFR  131.13  allows  States  to 
adopt  variance  procedures  for  State- 
adopted  water  quality  standards,  such 
State  procedures  may  not  be  used  to 
grant  variances  from  Federally 
promulgated  standards.  EPA  believes 
that  it  is  appropriate  to  provide 
comparable  Federal  procedures  to 
address  new  data  and  information  that 
may  become  available  in  the  future.  • 
Therefore,  EPA  is  proposing  to 
authorize  the  Region  4  Regional 
Administrator  to  grant  water  quality 
standard  variances  where  a  permittee 
submits  data  indicating  that  the  F&W 
designated  use  is  not  attainable  for  any 
of  the  reasons  in  40  CFR  131.10(g).  This 
variance  procediue  will  apply  to  the 
F&W  use  for  the  specific  segment  of 
Five  Mile  Creek  in  today's  proposal. 

Today's  proposed  rule  spells  out  the 
process  for  applying  for  and  granting 
such  variances.  The  Administrator  is 
delegating  to  the  Regional  Administrator 
the  authority  to  propose  and  grant  these 
variances.  This  delegation  should 
expedite  the  processing  of  variance 
requests.  EPA  is  proposing  to  use 
informal  adjudication  processes  in 
reviewing  and  granting  variance 
requests.  That  process  is  contained  in  40 
CFR  131.34(b)(4)  of  today's  proposed 


rule.  Because  water  quality  standard 
variances  are  revised  water  quality 
standards,  the  proposal  provides  that 
the  Regional  Administrator  will  provide 
public  notice  of  the  proposed  variance 
and  provide  for  an  opportunity  for 
public  comment.  EPA  understands  that 
variance  related  issues  can  often  arise  in 
the  context  of  permit  issuance.  EPA 
Region  4  will  work  closely  with  the 
State  permitting  authorities  to  ensure 
that  variance  requests  will  be 
considered  in  conjunction  with  the 
State  NPDES  permitting  process. 

The  proposed  variance  procedures 
require  an  applicant  for  a  water  quality 
standards  variance  to  submit  a  request 
to  the  Regional  Administrator  (or  his 
delegatee)  with  supporting  information. 
The  applicant  must  demonstrate  that  the 
designated  use  is  unattainable  for  one  of 
the  reasons  specified  in  40  CFR 
131.10(g).  A  variance  may  not  be 
granted  if  the  use  could  be  attained,  at 
a  minimum,  by  implementing  effluent 
limitations  required  under  sections 
301(b)  and  306  of  the  CWA  and 
implementing  reasonable  best 
management  practices  for  nonpoint 
source  control. 

Under  the  proposal,  a  variance  may 
not  exceed  five  years  or  the  term  of  the 
NPDES  permit,  whichever  is  less.  A 
variance  may  be  renewed  if  the 
permittee  demonstrates  that  the  use  in 
question  is  still  not  attainable.  Renewal 
of  the  variance  may  be  denied  if  EPA 
finds  that  the  conditions  of  40  CFR 
131.10(g)  are  not  met  or  if  the  permittee 
did  not  comply  with  the  conditions  of 
the  original  variance. 

EPA  is  soliciting  comment  on  the 
need  for  a  variance  process  for  EPA- 
promulgated  use  designations,  the 
appropriateness  of  the  particular 
procedures  proposed  today,  and 
whether  the  proposed  variance 
procedures  are  sufficiently  detailed. 

V.  Economic  Analysis 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866.  EPA's  proposed 
rule  does  not  itself  establish  any 
requirements  directly  applicable  to 
regulated  entities.  While 
implementation  of  today's  rule  may 
ultimately  result  in  some  new  or  revised 
permit  conditions  for  some  dischargers. 
EPA's  action  today  does  not  impose  any 
requirements  on  dischargers. 
Nonetheless.  EPA  is  attempting,  within 
the  limits  of  these  uncertainties,  to  make 
an  estimate  of  the  potential  costs  which 
might  ultimately  result  from  this  rule- 
making. The  following  is  a  summary  of 
the  economic  analysis  (EA)  prepared  for 
this  proposed  rule.  Further  discussion  is 
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included  in  the  full  EA.  which  is 
included  in  die  docket  for  this  rule- 
making. 

A.  Method  for  Estimating  Costs 

Before  estimating  potential  costs.  EPA 
performed  a  screening-level  analysis  of 
use  attainability  to  determine  both  the 
achievability  of  criteria  that  support  the 
F&W  use  for  the  stream  where  they  are 
exceeded,  and  the  sources  of  pollutants 
that  would  need  to  be  controlled.  EPA 
then  estimated  costs  by  evaluating 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permitted 
dischargers  to  the  specific  segment  of 
Five  Mile  Creek.  The  table  below  lists 
the  municipal  and  industrial  facilities 
potentially  affected  by  a  change  in 
designated  use  All  three  facilities  are 
classified  as  major  dischargers 
(municipal  facilities  discharging  more 
than  one  million  gallons  per  day  (mgd) 
or  industrial  facilities  discharging  toxic 
pollutants  in  toxic  amounts). 

Five  Mile  Creek  Facilities  Poten- 
tially Affected  by  the  Use  Up- 
grade 


Faality  (capacity) 


NPDES  No 


ABCCoKe  (0  12  mgd)  

Five  Mile  Creek  Wastewater 

Treatment  Plant  (WWTP)  (20 

mgd) 
Sloss  Induslnes  (3  2  mgd) 


AL0003417 
AL0026913 


AL0003247 


In  evaluating  these  facilities,  EPA 
used  data  and  information  from  its 
Permit  Compliance  System  and  publicly 
available  data  sources,  modeling  results 
provided  by  ADEM.  and  information  on 
facility  treatment  processes  provided  by 
EPA  Region  IV.  EPA  estimated  revised 
facility  effluent  limits  for  conventional 
pollutants  if  data  indicate  that  the 
segment  is  not  currently  attaining  the 
State's  receiving  water  criteria  for  the 
higher  use  designation,  and  the  facdity 
currently  has  permit  limits  for  the 


pollutants.  For  toxic  pollutants.  EPA 
calculated  revised  effluent  limits  for 
pollutants  exhibiting  reasonable 
potential  to  exceed  the  State's  criteria 
for  each  use  (following  Alabama's 
implementation  procedures  for 
developing  effluent  limits).  EPA  made  a 
determination  that  reasonable  potential 
exists  to  contribute  to  the  exceedence  of 
the  water  quality  standard  if  the 
receiving  water  concentration  that 
would  result  from  discharge  of  a 
facility's  maximum  effluent 
concentration  (MEC)  would  cause  an 
exceedance  of  any  of  the  State's  criteria 
(eg,  acute  or  chronic)  for  toxic 
pollutants. 

For  some  toxic  pollutants.  NPDES 
permits  for  the  two  industrial  facilities 
currently  include  only  effluent 
guideline-based  limits  that  represent 
best  available  technology  (BAT).  Section 
301(b)(1)(c)  of  the  CWA  and  EPA 
regulations  at  40  CFR  122.44(d)  require 
that  more  .stringent  limits  be  included  in 
permits  where  necessary  to  meet 
applicable  water  quality  standards. 
Therefore.  EPA  calculated  water  quality- 
based  limits  that  would  be  necessary  to 
achieve  the  A&I  acute  aquatic  life  and 
human  health  criteria.  These  effluent 
limits  are  consistent  with  the  current 
A&I  use.  but  have  not  been 
implemented  in  facility  permits.  EPA 
then  estimated  revised  effluent  limits 
for  all  toxic  pollutants  that  would  apply 
under  a  F&W  classification  based  on 
acute  and  chronic  aquatic  life,  and 
human  health  criteria  (for  consumption 
of  organisms  only).  EPA  used  the  two- 
value  steady-state  wasteload  allocation 
procedure  specified  in  EPA's  Technical 
Support  Document  for  Water  Quality- 
based  Toxics  Control  to  make  these 
calculations.  EPA  compared  the  MEC  to 
the  projected  limits  to  estimate  the 
pollutant  loading  reductions  necessary 
for  compliance.  This  conservative 
approach  maximizes  the  estimate  of 
necessary  pollutant  loading  reductions. 


EPA  estimated  the  most  cost-effective 
control  strategy  for  each  facility  to 
achieve  compliance.  To  estimate  the 
potential  costs  associated  writh  the 
controls,  EPA  used  readily  available 
documentation  Jind  updated  these 
sources  to  2002  dollars. 

B.  Estimated  Costs  Associated  With  Fish 
and  Wildlife  (F&-W)  Use 

Point  source  dischargers  to  the  19.4 
mile  segment  of  Five  Mile  Creek  are  not 
meeting  their  current  permit  limits 
(some  limits  developed  only  to  meet 
BAT  and  other  limits  developed  to  meet 
criteria  to  protect  the  current  State 
designated  use  of  A&I).  and  would 
require  additional  controls  to  come  into 
compliance  with  these  limits.  Further, 
some  of  the  current  permit  limits  for 
these  facilities  are  not  reflective  of  the 
current  (A&I)  use  designation,  and 
additional  costs  would  be  incurred  to 
meet  limits  based  on  the  current  A&I 
use  designation.  The  annual  costs  to 
meet  the  State's  current  use  designation 
of  A&I  for  Five  Mile  Creek,  which  are 
not  part  of  the  costs  for  today's  proposal 
to  establish  the  F&W  use  designation  for 
the  same  waterbody,  could  range  from 
$4  million  to  $10  million. 

Once  in  compliance  with  limits  to 
meet  the  current  A&I  use,  only  process 
optimization  is  needed  for  these 
facilities  to  achieve  the  incremental 
pollutant  loading  reductions  associated 
with  a  F&W  use.  The  table  below 
summarizes  the  estimated  annual  costs 
of  these  controls  for  today's  proposal.  In 
addition,  based  on  ambient  data  for 
several  pollutants,  it  appears  that 
additional  controls  on  other  sources 
might  be  needed  to  meet  criteria  to 
protect  the  current  A&I  use  in  a  more 
consistent  manner.  EPA  projects  that 
these  controls  would  also  provide  the 
reductions  needed  to  similarly  meet  the 
criteria  associated  with  the  F&W  use. 


Estimated  Annual  Incremental  Facility  Costs  To  Achieve  F&W  Use  Classification 

[Millions  of  2002  $] 


Facility 


ABC  Coke     

Five  Mile  Creek  WWTP  

Sloss  Industries  

Total  

'  Reflects  capital  costs  annualized  at  7%  over  20  years 


Total 
capital 


Annual 
capital^ 


0.11 
0.36 
0.26 


0  73 


0.011 
0.034 
0.025 


0.070 


O&M 


0.0 
0.0 
0.0 


0.0 


Total 
annual 


0.011 
0.034 
0.025 


0.070 


Toxjc  Pollutants.  Analysis  of  effluent 
monitoring  data  indicates  that  ABC 
Coke  and  Sloss  Industries  would  require 
additional  controls  to  meet  A&I  acute 


aquatic  life  or  human  health  criteria  for 
PAHs,  cyanide,  ammonia,  and  metals. 
Both  facilities  would  comply  with 
projected  effluent  limits  to  meet  F&W 


criteria  with  optimization  of  the 
treatment  processes  needed  to  reduce 
pollutant  levels  to  the  projected  A&I 
limits. 
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Conventional  Pollutants.  Fecal 
coliform  bacteria  counts  in  Five  Mile 
Creek  exceed  the  geometric  mean 
criterion  of  200  per  100  ml  for  a  F&W 
use.  The  most  likely  source  of  fecal 
coliform  bacteria  is  the  Five  Mile  Creek 
WWTP.  This  facility  does  not  have  a 
limit  for  fecal  coliforms  and  there  are  no 
effluent  data  for  this  pollutant. 
However,  optimization  of  the  existing 
chlorination  process  at  the  facility 
would  likely  reduce  fecal  coliform 
bacteria  in  the  effluent  to  levels  that 
would  meet  the  F&W  criterion. 

C.  Estimated  Pollutant  Loading 
Reductions  Associated  with  F&W  Use 

The  table  below  summarizes  the 
pollutant  loading  reductions  needed  for 
ABC  Coke,  Sloss  Industries,  and  Five 
Mile  Creek  WWTP  to  comply  with 
projected  effluent  limits  associated  with 
F&W  use.  For  comparison,  also  shown 
are  the  reductions  necessary  to  comply 
with  the  current  designated  use  of  A&I. 

POLLUTANT  LOADING  REDUCTIONS  AS- 
SOCIATED With  the  Use  Classi- 
fications 

[Ib/yr] 


Pollutant 

Use 
classification 

A&P 

F&W  2 

Ammonia-N    

185,668 

152 

201 

211 

79.1 

160 

261 

6,772 

34.4 

0 

Benzo(a) Anthracene  ... 

Benzo(a)Pyrene 

Benzo(b)Fluoranttiene 
Benzo(k)Fluoranthene 

Chrysene  

Total  Copper 

0 
0 
0 
0 
0 
0 

Total  Cvanide 

157 

Total  Lead    

356 

Total  

193,539 

513 

^  Based  on  reducing  the  maximum  effluent 
concentration  to  the  current  or  projected  limit. 

2  Load  reduction  of  zero  indicates  that  the 
projected  A&I  and  F&W  limits  are  equal. 

VI.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 


(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

VII.  Executive  Order  13045— Children's 
Health 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866.  Further,  it  does 
not  concern  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  This  proposed  rule, 
if  promulgated,  would  establish  water 
quality  standards  to  meet  the 
requirements  of  the  CWA  and  the 
implementing  Federal  regulations. 

Vm.  Executive  Order  13132— 
Federalism 

Executive  Order  13132,  entided 
"Federalism"  (64  FR  43255,  August  10. 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. " 


This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  proposed 
rule  would  not  affect  the  nature  of  the 
relationship  between  EPA  and  States 
generally,  for  the  rule  only  applies  to  a 
water  body  segment  in  Alabama. 
Further,  the  proposed  rule  would  not 
substantially  affect  the  relationship  of 
EPA  and  the  State  of  Alabama,  or  the 
distribution  of  power  or  responsibilities 
between  EPA  and  the  various  levels  of 
government.  The  proposed  rule  would 
not  alter  the  State's  authority  to  issue 
NPDES  permits  or  the  States 
considerable  discretion  in  implementing 
these  water  quality  standards.  Further, 
this  proposed  rule  would  not  preclude 
Alabama  from  adopting  water  quality 
standards  that  meet  the  requirements  of 
the  CWA.  Thus,  Executive  Order  13132 
does  not  apply  to  this  proposed  rule. 
■   Althougn  Executive  Oraer  13132  does 
not  apply  to  this  rule,  EPA  did  consult 
with  representatives  of  the  State 
government  in  developing  this  rule. 
Prior  to  this  proposed  rulemaking 
action,  EPA  had  numerous  phone  calls, 
meetings  and  exchanges  of  written 
correspondence  with  Alabama's 
Department  of  Environmental 
Management  to  discuss  EPA's  concerns 
with  the  State's  water  quality  standards, 
possible  remedies  for  addressing  the 
disapproved  sections  of  the  water 
quality  standards,  the  use  designation  in 
today's  proposal,  and  the  Federal 
rulemaking  process.  The  data  and 
descriptive  information  from  these 
exchanges  was  essential  to  evaluating 
and  analyzing  the  attainment  of  use 
designations  for  the  stream  segment  in 
today's  proposal.  For  a  more  detailed 
description  of  EPA's  interaction  with 
the  State  on  this  proposed  rulemaking, 
refer  to  section  II. C. 2.  EPA  will  continue 
to  work  with  the  State  before  finalizing 
these  water  quality  standards  for 
Alabama.  In  the  spirit  of  Executive 
Order  13132.  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  State  and  local 
governments,  EPA  specifically  solicits 
comment  on  this  proposed  rule  from 
State  and  local  officials. 

K.  Executive  Order  13175— 
Consultation  and  Coordination  With 
Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments  "  (65  FR 
67249,  November  9,  2000).  requires  EPA 
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to  develop  an  accountable  process  to 
ensure  ■'meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulator'  policies  that  have  tribal 
implications."  'Policies  that  have  tribal 
implications  "  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  tm 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
respimsibilities  between  the  Federal 
government  and  India  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  E.xecutive  Order  13175 
There  are  no  Indian  Tribes  in  lefferson 
Countv.  Alabama,  where  Five  Mile 
Creek  is  located  Thus,  E.xecutive  Order 
13175  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13175. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EP.-\ 
and  tribal  governments,  EPA 
specificallv  solicits  comment  on  this 
proposed  rule  from  tribal  officials, 

X.  Executive  Order  13211— Energy 

This  rule  is  not  subjeiit  to  Executive 
Order  13211.  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supplv.  Distribution,  or  Use"  (6(i 
FR  28355  (May  22,  2001)1  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

XI.  Papenvork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq).  It  does  not 
include  anv  information  collection, 
reporting,  or  record-keeping 
requirements.  Burden  means  the  total 
time,  effort  or  financial  resources 
expended  bv  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review- 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  svstems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  colle<'tion  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 


information:  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or  • 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

XII.  Regulatory  Flexibility  Act  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

The  Regulatory  Flexibility  Act  (RFA) 
as  amended  by  the  .Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  (5  U.S.C.  601  et  seq), 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subjec;!  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrativf!  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  todays  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  according  to  RFA  default 
definitions  for  small  business  (based  on 
SBA  size  standards):  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town. 
school  di.slrict  or  special  district  with  a 
po()ulation  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  these  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  1  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
impose  any  requirements  on  small 
entities.  The  RFA  requires  analysis  of 
the  impacts  of  a  rule  on  the  small 
entities  subject  to  the  rule's 
requirements.  See  United  States 
Distribulinn  (Companies  v.  FERC.  88 
F.3d  1 105.  1 1 70  (D.C.  Cir.  1996). 
Today's  proposed  rule  establishes  no 
requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexibility  analysis  as 
prescribed  by  the  RFA.  ("[Nlo 
(regulatory  fiexibilityj  analysis  is 
necessary  when  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule,"  United 
Distribution  at  1170,  quoting  Mid-Tex 


Elec.  Co-op  V.  FEBC,  772  F.2d  327.  342 
(D.C.  Cir.  1985)  (emphasis  added  by 
United  Distribution  court).)  The  Agency 
is  thus  certifying  that  today's  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  within  the 
meaning  of  the  RFA. 

Under  the  CWA  water  quality 
standards  program.  States  must  adopt 
water  quality  standards  for  their  waters 
and  must  submit  those  water  quality 
standards  to  EPA  for  approval;  if  the 
Agency  disapproves  a  State  standard 
and  the  State  does  not  adopt  appropriate 
revisions  to  address  EPA's  disapproval. 
EPA  must  promulgate  standards 
consistent  with  the  statutory 
requirements.  EPA  also  has  the 
authority  to  promulgate  criteria  or 
standards  in  any  case  where  the 
Administrator  determines  that  a  new  or 
revised  standard  is  necessary  to  meet 
the  requirements  of  the  Act.  These  State 
standards  (or  EPA-promulgated 
standards)  are  implemented  through 
various  water  quality  control  programs 
including  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program,  which  limits  discharges  to 
navigable  waters  e.xcept  in  compliance 
with  an  EPA  permit  or  a  permit  issued 
under  an  approved  State  program.  The 
CWA  requires  that  all  NPDES  permits 
include  any  limits  on  discharges  that  are 
necessary  to  meet  applicable  water 
quality  standards. 

Thus,  under  the  CWA,  EPA's 
promulgation  of  water  quality  standards 
establishes  standards  that  the  State 
implements  through  the  NPDES  permit 
process.  The  State  has  discretion  in 
deciding  how  to  meet  the  water  quality 
standards  and  in  developing  discharge 
limits  as  needed  to  meet  the  standards. 
While  the  State's  implementation  of 
Federally  promulgated  water  quality 
standards  may  result  in  new  or  revised 
discharge  limits  being  placed  on  small 
entities,  the  standards  themselves  do 
not  apply  to  any  dischcu-ger,  including 
small  entities. 

Today's  proposed  rule,  as  explained 
earlier,  does  not  itself  establish  any 
requirements  that  are  applicable  to 
small  entities.  As  a  result  of  this  action, 
the  State  of  Alabamavvill  need  to  ensure 
that  permits  it  issues  include  any 
limitations  on  discharges  necessary  to 
comply  with  the  standards  established 
in  the  final  rule.  In  doing  so,  the  State 
will  have  a  number  of  discretionary 
choices  associated  with  permit  writing. 
While  Alabama's  implementation  of  the 
rule  may  ultimately  result  in  some  new 
or  revised  permit  conditions  for  some 
dischargers,  EPA's  action  today  does  not 
impose  any  of  these  as  yet  unknown 
requirements  on  small  entities. 
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Xm.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  niunber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  Tribal 
goverimients,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenmients 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  govenmients  on  compliance  with 
the  regulatory  requirements. 

Today's  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  Tribal  governments  or  the 
private  sector.  The  proposed  rule 
imposes  no  enforceable  duty  on  any 
State,  local  or  Tribal  governments  or  the 
private  sector;  rather,  this  rule  proposes 
designated  uses  for  Five  Mile  Creek  in 
Alabama  which,  when  combined  with 
State  adopted  water  quality  criteria, 
constitute  water  quality  standards  for 
that  stream.  The  State  may  use  these 
resulting  water  quality  standards  in 


implementing  its  water  quality  control 
programs.  Today's  proposed  rule  does 
not  regulate  or  affect  any  entity  and, 
therefore,  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA, 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  As 
stated,  the  proposed  rule  imposes  no 
enforceable  requirements  on  any  party, 
including  small  governments.  Moreover, 
any  water  quality  standards,  including 
those  proposed  here,  apply  broadly  to 
dischargers  and  are  not  uniquely 
applicable  to  small  governments.  Thus, 
this  proposed  rule  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

XIV.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

EPA  welcomes  comment  on  this 
aspect  of  the  proposed  nilemaking,  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

XV.  Endangered  Species  Act 

Section  7  of  the  Endangered  Species 
Act  (ESA)  requires  Federal  agencies,  in 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  and  National 
Marine  Fisheries  Service  (NMFS),  to 
ensure  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  of  such  species  which  have  been 
designated  as  "critical."  Consultation  is 


designed  to  assist  Federal  agencies  in 
complying  with  the  requirements  of 
section  7  by  supplying  a  process  w-ithin 
which  FWS  and  NMFS  provide  such 
agencies  with  advice  and  guidance  on 
whether  an  action  complies  with  the 
substantive  requirements  of  ESA. 

There  are  no  Federally  listed  species 
known  to  utilize  this  segment  of  Five 
Mile  Creek  and  there  is  no  critical 
habitat  designated  in  Five  Mile  Creek. 
Therefore,  EPA  is  not  conducting 
section  7  consultation  on  this 
rulemaking  with  the  FWS. 

XVI.  Plain  Language 

Executive  Order  12886  directs  each 
agency  to  write  all  rules  in  plain 
language.  We  invite  your  comments  on 
how  to  make  this  proposed  rule  easier 
to  understand.  For  example: 
— Have  we  organized  the  material  to  suit 

your  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  isn't  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings. 

paragraphing)  make  the  rule  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— What  else  could  we  do  to  make  the 

rule  easier  to  understand? 

List  of  Subjects  in  40  CFR  Part  131 

Environmental  protection.  Indians- 
lands,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

Dated:  October  15,  2002. 
Christine  Todd  Whitman. 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  EPA  proposes  to  amend  40 
CFR  part  131  as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority;  3,3  U.S.C.  1251  e/  seq 

2.  Section  131.34  is  added  to  subpart 
D  to  read  as  follows: 

§131.34    Alabama. 

(a)  Use  designations  for  surface 
waters.  In  addition  to  the  State  adopted 
use  designations,  the  following  water 
body  segment  in  Alabama  has  the 
beneficial  use  designated  in  this 
paragraph  (a). 
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Basin 


Warrior 


Stream  segment 


Fronn 


To 


Classification 


Five  Mile  Ci^ek  Nexriound  Creek 


Ketona 


. . .  V*.  •• 


Fish  &  Wildlife 


(b)  U'afer  r/ua/jfv  standard  vanaix  fs 
(1)  The  Regional  Administrator,  HPA 
Region  4.  is  authortzed  to  grant 
variances  from  the  water  qualitv 
standards  in  paragraph  (a)  of  this 
section  where  the  requirements  of  thi> 
paragraph  (b)  are  met  A  water  qualitv 
standard  variance  applies  onlv  to  the 
permittee  requesting  the  variance  and 
onlv  to  the  pollutant  or  pollutants 
specified  in  the  variance;  the  underlying 
water  quality  standard  otherwise 
remains  in  effect 

(2)  A  water  quality  standard  vanaiue 
shall  not  be  granted  if; 

(i)  Standards  will  be  attained  bv 
implementing  effluent  limitations 
required  under  sections  301(b!  iiid  .U)h 
of  the  CWA  and  by  the  permittee 
implementing  reasonable  best 
management  practices  for  nonptnnt 
source  control;  or 

(ii)  The  variance  would  likely 
jeopardize  the  continued  existenc  e  of 
anv  threatened  or  endangered  species 
listed  under  section  4  of  the  Endangered 
Species  .Act  or  result  in  the  destruction 
or  adverse  modification  of  such  spei:ies' 
critical  habitat 

(3)  Subject  to  paragraph  (b)(2)  of  this 
section,  a  water  quality  standards 
variance  mav  be  granted  if  the  applicant 
demonstrates  to  EP.\  that  attaining  the 
water  qualitv  standard  is  not  feasible 
because: 

(i)  Naturallv  occurring  pollutant 
c;oncentrations  prevent  the  attainment  nt 
the  use; 


iii)  Natural,  ephemeral,  intermittent 
or  low  now  conditions  or  water  levels 
prevent  the  attainment  of  the  use.  unless 
these  conditions  may  be  compensated 
fcjr  bv  the  discharge  of  sufficient  volume 
of  effluent  discharges  without  violating 
State  water  c:onservation  requirements 
to  enable  uses  to  be  met; 

(in)  Human  caused  conditions  or 
sources  of  pollution  prevent  the 
attainment  of  the  use  and  cannot  be 
remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave!  in  plac;e; 

(iv)  Dams,  diversions  or  other  types  of 
hvdrologic  modifitjations  preclude  the 
attainment  of  the  use.  and  it  is  not 
feasible  to  restore  the  water  body  to  its 
original  condition  or  to  operate  such 
moiiific;atic)n  in  a  way  which  would 
result  in  the  attainment  of  the  use; 

(v)  Phvsic;al  c:(mditions  related  to  the 
natural  features  of  the  water  body,  such 
as  the  lac:k  of  a  proper  substrate,  cover. 
flow,  depth,  pools,  riffles,  and  the  like 
unrelated  to  water  quality,  preclude 
attainment  of  aquatic  life  protection 
Uses:  or 

(vi)  Controls  more  stringent  than 
those  required  by  scjctions  301(b)  and 
3()B  of  the  CAVA  would  result  in 
substantial  and  widespread  economic 
and  social  impac;t. 

(4)  PriHfdurfs  An  applicant  for  a 
water  qualitv  standards  variance  shall 
submit  a  request  to  the  Regional 
■Xdministrator  of  EPA  Region  4.  The 
,i[)plic.ation  shall  include  all  relevant 


information  showing  that  the 
requirements  for  a  variance  have  been 
met.  The  applicant  must  demonstrate 
that  the  designated  use  is  unattainable 
for  one  of  the  reasons  specified  in 
paragraph  (b)(3)  of  this  section.  If  the 
Regional  Administrator  preliminarily 
determines  that  grounds  exist  for 
granting  a  variance,  he  shall  provide 
public  notice  of  the  proposed  variance 
and  provide  an  opportunity  for  public 
comment.  Any  activities  required  as  a 
condition  of  the  Regional 
Administrator's  granting  of  a  variance 
shall  be  included  as  conditions  of  the 
NPDES  permit  for  the  applicant.  These 
terms  and  conditions  shall  be 
incorporated  into  the  applicant's  NPDES 
permit  through  the  permit  reissuance 
process  or  through  a  modification  of  the 
permit  pursuant  to  the  applicable 
permit  modification  provisions  of 
Alabama's  NPDES  program. 

(5)  A  variance  may  not  exceed  five 
vears  or  the  term  of  the  NPDES  permit, 
whichever  is  less.  A  variance  may  be 
renewed  if  the  applicant  reapplies  and 
demonstrates  that  the  use  in  question  is 
still  not  attainable.  Renewal  of  the 
variance  may  be  denied  if  the  applicant 
did  not  comply  with  the  conditions  of 
the  original  variance,  or  otherwise  does 
not  meet  the  requirements  of  this 
section. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  5 

[Docket  No.  FR-4754-F-011 

RIN  2577-AC35 

Clarittcation  of  Eligibility  of  Citizens  of 
Freely  Associated  States  for  Housing 
Assistance 

agency:  Office  of  Public  and  Indian 
Housing.  HUD 
ACTKDN:  Final  rule, 


SUMMARY:  Recently  enacted  law 

provides  that  citizens  of  the  Freely 
Associated  States  (the  Marshall  Islands, 
the  Federated  States  of  Micronesia,  and 
Palau)  are  eligible  to  receive  housing 
assistance  under  Section  8.  public 
housing,  and  other  programs  while 
lawfullv  residing  in  the  United  States, 
its  territories  and  possessions.  However, 
while  residing  in  Guam,  such  aliens  are 
not  entitled  to  a  preference  over  United 
States  citizens  or  nationals  This  rule 
makes  conforming  changes  to  HUU's 
regulations  concerning  restrictions  on 
assistance  to  noncitizens. 
DATES:  Effective  Date  November  22, 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenda  N.  Green,  Office  of  Public  and 
Indian  Housing,  U.S.  Department  of 
Housing  and  l.Irban  Development,  4.t1 
Seventh  Street.  SW.,  Washington.  DC 
20410,  at  (202)  708-0950  Persons  with 
hearing-  or  speech-impairments  may 
access  these  numbers  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800) 877-8339 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background. 

On  January  14,  1986,  Congress 
approved  the  Compacts  of  Free 
Association  between  the  United  States 
and  the  Federated  States  of  Micronesia, 
and  between  the  United  States  and  the 
Government  of  the  Marshall  Islands  (48 
U.S.C.  1901  note).  .Section  141  of  the 
Compacts  of  Free  Association  grants 
born  or  naturalized  citizens  of 
Micronesia  and  the  Marshall  Islands, 
and  those  entitled  to  citizenship  by 
lineal  descent,  the  right  to  establish 
legal  residence  in  the  United  States  and 
its  territories  and  possessions,  and  to  be 
employed  in  the  United  States.  On 
November  14,  1986.  Congress  approved 
the  Compact  of  Free  Association  with 
the  Government  of  Palau  (48  U.S.C. 
1931  note)(collectively,  this  rule  refers 
to  these  documents  as  the  "Compacts  of 
Free  Association").  Section  141  of  the 
Compact  of  Free  Association  with  Palau 
contains  analogous  provisions,  with  the 


exception,  not  relevant  to  the  purposes 
of  this  rulemaking,  of  the  lineal  descent 
provision 

Section  3(b)  of  Public  Law  106-504 
(approved  November  13,  2000)  amended 
section  214(a)  of  the  Housing  and 
Community  Development  Act  of  1980 
(42  U.S.C.  1436a(a))  which  governs 
restrictions  on  housing  assistance 
provided  by  HUD.  As  a  result  of  this 
amendment,  citizens  of  the  Freely 
Associated  States  lawfully  residing  in 
the  United  States,  its  territories  and 
possessions,  are  now  among  those 
noncitizens  eligible  for  the  housing 
assistance  covered  in  that  section.  Such 
assistance  includes  public  housing. 
Section  8  housing  (both  tenant  and 
project-based),  the  development  grant 
programs,  and  assistance  under  sections 
235  and  236  of  the  National  Housing 
Act  and  the  Rent  Supplement  program 
under  12  U.S.C.  1701s.  Additionally, 
Section  3(b)  amends  42  U.S.C.  1436a(a) 
to  provide  that  aliens  legally  residing  in 
Guam  under  the  provisions  of  section 
141  of  the  Compacts  of  Free  Association 
shall  not  be  entitled  to  a  preference  in 
receiving  housing  assistance  over  any 
United  States  citizen  or  national 
residing  in  Guam.  These  provisions  are 
codified  in  42  U.S.C.  1436a(a)(7). 

11.  HUD  Notice  PIH  2001-27. 

On  August  3.  2001,  HUD  issued 
Notice  PIH  2001-27  to  provide  guidance 
on  the  implementation  of  section  3(b)  of 
Public  Law  106-504.  This  guidance 
advised,  and  HUD  strongly  reiterates, 
that: 

•  PHAs  must  notif\'  in  writing  all 
affetrted  families  that  as  a  result  of 
Public  Law  106-504,  citizens  of  the 
Marshall  Islands,  the  Federated  States  of 
Micronesia,  and  Palau  ("the  Freely 
Associated  States ')  living  in  the  United 
States,  its  territories  and  possessions, 
are  now  eligible  to  receive  housing 
assistance. 

•  If  a  family,  prior  to  the  approval  of 
Public  Law  106-504,  was  considered 
"mixed"  and  receiving  prorated 
assistance  because  certain  of  its 
members  were  eligible  under  the  legal 
and  regulatory  provisions  in  effect 
before  the  statutory  change,  and  other 
members  were  citizens  of  the  Freely 
Associated  States  who  are  now  eligible, 
such  family  is  no  longer  "mixed"  but  is 
now  fully  eligible. 

•  PHAs  must  conduct  interim 
reexaminations  and  make  any  rent 
adjustments  as  soon  as  possible.  Notice 
PIH  2001-27  provided  the  process  for 
making  retroactive  rent  adjustments. 

In  addition,  HUD  advises  that: 

•  PHAs  in  the  United  States,  its 
territories  and  possessions,  including 
Guam,  must  (if  the  waiting  Hst  is  open 


for  applications)  accept  an  application 
from  a  citizen  of  the  Freely  Associated 
States.  This  is  true  notwithstanding  the 
provision  of  the  law  regarding 
preferences  in  Guam. 

•  Citizens  of  the  Freely  Associated 
States  may  receive  a  local  housing 
preference,  established  by  the  PHA. 
However,  within  Guam,  such  preference 
cannot  allow  them  to  receive  housing 
assistance  in  preference  to  applicants 
who  are  United  States  citizens  or 
nationals  residing  in  Guam.  Date  and 
time  of  application  are  not  a  preference, 
so  citizens  of  the  Freely  Associated 
States  receive  the  benefit  of  prior  date 
and  time  of  application. 

•  Households  consisting  entirely  of 
citizens  of  the  Freely  Associated  States 
must  be  treated  the  same  as  United 
States  citizens  in  the  selection, 
admission,  and  occupancy  of  federally 
assisted  housing  in  Guam,  with  the 
exception  of  the  restriction  on 
preferences.  For  example,  let  us  assume 
for  the  sake  of  discussion  that  the  Guam 
Housing  and  Urban  Renewal  Authority 
has  a  local  preference  for  families 
paying  more  than  50%  of  their  income 
for  rent.'  Let  us  also  assume  that  family 
#1,  all  of  whose  members  are  citizens  of 
the  Freely  Associated  States,  is  eligible 
for  the  selection  preference,  and  has 
applied  for  a  unit  of  a  particular 
bedroom  size  on  May  15,  2002,  at  10 
a.m.  Let  us  further  assume  that  family 
#2  of  eligible  United  States  citizens,  not 
entitled  to  any  selection  preference, 
applied  for  a  unit  of  the  same  bedroom 
size  on  May  15,  2002.  at  9:30  a.m..  that 
no  other  applications  were  filed 
between  these  two  times,  and  that  there 
is  one  unit  of  the  appropriate  bedroom 
size  available.  The  question  is,  could 
family  #1  from  the  Freely  Associated 
States  be  moved  ahead  of  family  #2  of 
United  States  citizens  because  of  their 
preference,  even  though  their 
application  was  later  in  time?  The 
answer  is  no  because  the  law  prohibits 
such  family  from  receiving  a  preference 
in  housing  assistance  over  any  United 
States  citizen  or  national  residing  in 
Guam. 

However,  let  us  change  the  example 
slightly.  Let  us  now  assume  that  family 
#2's  application  was  filed  by  an  eligible 
family  of  citizens  of  the  Freely 
Associated  States,  but  one  that  is  not 
entitled  to  the  selection  preference, 
there  are  no  other  applications,  and  only 
one  unit  is  available,  as  in  the  previous 
example.  Family  #1  from  the  Freely 
Associated  States  that  has  a  preference 


'  This  is  a  hypothetical  example  for  discussion 
purposes  only  and  is  not  intended  to  be  an  accurate 
representation  of  the  Guam  Housing  and  Urban 
Renewal  Authority's  tenant  selection  policies  or 
preferences. 
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would  get  the  benefit  of  the  preference 
in  that  case  and  be  given  the  unit  ahead 
of  family  #2  without  the  preference, 
even  though  its  application  was  a  half- 
hour  later  in  time. 

Finally,  if  family  #2's  application  was 
filed  by  the  family  from  the  Freely 
Associated  States,  and  family  #l's 
application  was  filed  by  the  U.S.  citizen 
family,  and  neither  had  any  selection 
preferences,  family  #l's  application 
would  be  selected  according  to  the 
normal  priority  based  on  date  and  time 
of  application. 

III.  This  Final  Rule 

This  rule  merely  conforms  HUD's 
regulations  to  existing  law.  Therefore, 
public  comment  is  unnecessary,  and 
this  rule  is  being  issued  as  a  final  rule. 

This  final  rule  amends  24  CFR  part  5. 
subpart  E.  the  implementing  regulation 
for  42  U.S.C.  1436a.  Specifically,  the 
rule  adds  a  new  paragraph  5.506(c)  to 
conform  the  rule  to  the  limitation  on 
preferences  in  42  U.S.C.  1436a(a)(7).  It 
should  be  noted  that  current  24  CFR 
5.506(a)(2)  now  includes  citizens  of  the 
countries  in  the  Compacts  of  Free 
Association  (including  those  living  in 
Guam  and  other  territories  and 
possessions)  by  virtue  of  cross-reference 
to  42  U.S.C.  1436a(a). 

rV.  Findings  and  Certifications 

Justification  for  Final  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advanced  notice  and  public 
participation.  The  good  causq^ 
requirement  is  satisfied  when  prior 
public  procediu^  is  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest"  (see  24  CFR  10.1).  In  this  case, 
public  comment  is  uimecessary.  since 
this  rule  simply  conforms  HUD's 
regulations  to  statutory  changes  that  are 
currently  in  effect,  in  order  to 
emphasize  and  communicate  those  legal 
changes  to  HUD's  regulated  community. 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
final  rule,  and  in  so  doing  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  conforms  HUD's  regulations  to 
existing  law. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Firiding  of 
No  Significant  Impact  to  this  final  rule 
is  available  for  public  inspection 
between  the  hours  of  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Washington,  DC  20410- 
0500. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
govermnents  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-^; 
approved  March  22.  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  interim  rule  does  not 


impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sectt  r ,  within  the  meaning  of 
the  UMRA. 

List  of  Subjects  in  24  CFR  Part  5 

Administrative  practice  and 
procedure.  Aged,  Claims.  Drug  abuse, 
Drug  traffic  control.  Grant  programs — 
housing  and  community  development. 
Grant  programs — Indians.  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development. 
Low  and  moderate  income  housing. 
Mortgage  insurance.  Pets,  Public 
housing.  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

For  the  foregoing  reasons,  HUD 
amends  24  CFR  part  5.  subpart  E  as 
follows: 

PART  5— GENERAL  HUD  PROGRAM 
REQUIREMENTS;  WAIVERS 

Subpart  E — Restrictions  on  Assistance 
to  Noncitizens 

1.  The  authority  citation  for  subpart  E 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1436a  and  35:iSd. 

2.  Amend  24  CFR  5.506  as  follows: 

a.  Add  a  new  paragraph  (c)  tn  read  as 
follows: 

§  5.506    General  provisions. 

***** 

(c)  Preferences.  Citizens  of  the 
Republic  of  Marshall  Islands,  the 
Federated  States  of  Micronesia,  and  the 
Republic  of  Palau  who  are  eligible  for 
assistance  under  paragraph  (a)(2)  of  this 
section  are  entitled  to  receive  local 
preferences  for  housing  assistance, 
except  that,  within  Guam,  such  citizens 
who  have  such  local  preference  will  not 
be  entitled  to  housing  assistance  in 
preference  to  any  United  States  citizen 
or  national  resident  therein  who  is 
otherwise  eligible  for  such  assistance. 

Dated:  September  20.  2002. 
Michael  Liu, 

Asistant  Secretary  for  Public  and  Indian 

Housing. 

IFR  Doc.  02-27046  Filed  10-22-02;  8:4.S  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24CFRPart  15 

(Docket  No.  FR-4783-F-01] 
RIN2501-AC90 

Testimony  of  Employees  in  Legal 
Proceedings 

agency:  ()!fi(  f  nt  thf  Sf<  r''tar\    HI '!! 
ACTION:  Final  rule. 


SUMMARY:  This  final  ru]»>  anu-nds  HT'D 

r^'gulatlnn^  tn  (It'lt'^att'  auth(irit\  tn  the 
Genf'ral  (Inunscl  tn  authnri/t'.  fur  i^ikkI 
rausf  shown,  an  ernplii\t>t'  tn  ti'stit\    i-- 
an  exptTt  iir  opinuin  witness  m  hntfi 
matters  in  which  the  L'nited  State^  i>  ,i 
partv  as  well  as  in  matters  exclusively 
among  non-federal  litigants. 
DATES:  Fffertive  Date   Ndvembep  22. 
2002 

FOR  FURTHER  INFORMATION  CONTACT: 

(Carole  VV   Wilson.  Assoc  late  Cieneral 
Counsel.  Office  of  Litigation,  Office  of 
General  (Counsel,  Department  nf 
Housing  and  I'rhan  De\elopment,  451 
Seventh  Street,  SVV  ,  Room  ID^.'iH, 
Washington.  DC  20410,  telephnne  1_'02) 
708-0300  (this  IS  not  a  toll-free 
number)   .-X  telecommunic  atums  (le\  ii  e 
for  hearing-  and  speech-impaireii 
persons  (TTY)  is  available  at  1-HOO- 
877-8339  (Federal  Information  Kela\ 
Services)  (this  is  a  toll-free  number), 
SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  amends  the  HIT)  regulations 
in  subpart  D  of  24  CT'K  part  I.t  to 
provide  explicitly  that  onlv  the 
Secretary  or  the  General  Counsel  iii.iv 
authorize  an  exc;eptiim  to  the  general 
prohibition  against  an  emplove«'  of  the 
Department  being  called  to  testify  as  an 
expert  or  opinion  witness  bv  a  partv 
other  than  the  l'nited  States   The  rule 
also  defines  "good  c;ause"  for  when 
HL'D  may  permit  expert  or  opinion 
testimcmv  under  specified 
c;ircumstances 

The  general  rule  currently  in  24  (IFK 
15  302  onlv  permits  employees  of  the 
Department  to  provide  expert  or  opinion 
testimony  on  behalf  of  the  United 
States,  The  objective  of  HCD's  decision 
to  authorize  its  employees  to  provide 
such  testimony  on  behalf  of  non-federal 
litigants  for  good  cause  shown  is  to 
allow  HUD  to  respond  to  meritorious 
requests  for  expert  and  opinion 
testimony,  for  example  in  criminal 
proceedings  or  administrative 
disciplinarv  actions  for  misconduc;t  in 
connection  with  a  HUD  program  HUD 
believes  that  the  amendment  made  by 
this  rule  will  strengthen  the  integrity  of 


HUD  programs,  and  support  HUD's 
partners  in  ensuring  that  business  is 
I  ondiu  ted  in  acciordance  with  Hl'D's 
(  ore  values  ,ind  ethical  standards. 

I-  indings  and  Certifications 

lu->tilii  ittiiin  tor  Final  Huh' 

in  'general,  the  Dep<irtment  publishes 
■I  rule  tor  [)ui)li(  comment  before  issuing 
.1  rule  tor  effec  t,  in  accordance  with  its 
iiw  n  regulations  (m  rulemaking  at  24 
CFK  part  10   Part  10.  however,  does 
provide  in  *)  10,1  for  excepticms  from 
that  general  rule  under  which  prior 
iiotH  e  ,111(1  (  oinment  are  not  required, 
(  )ne  e\(  efition  provides  that  the  notice 
.Old  publu   proc  edure  may  be  omitted 
with  res[)e(:t  to  rules  governing  the 
[)e[>artnient's  organization  (jt  the 
Departments  own  internal  practices  or 
procedures  This  rule  authorizes  the 
C.ener.il  Counsel  to  make  determinations 
regarding  the  testimony  of  employees  of 
the  Department  in  legal  proceedings. 
■iiui,  as  sue  h.  IS  limited  to  the 
Dejiartrnent  s  intf!rnal  prac:tices  and 
proc:edures   Prior  notice  and  c;omment 
are,  therefore,  not  required. 

Hnvinmnu-iitul  Rfvifvv 

l"his  rule  would  not  direct,  provide 
for  assist.mce  or  loan  and  mortgage 
insurant  e  for,  or  otherwise  govern  or 
regulate  real  property  acquisition, 
disposition,  leasing,  rehabilitation, 
alteration,  demolition,  or  new 
I  onstruc:tion.  or  establisfi,  revise,  or 
provide  for  standards  for  construction  or 
construction  materials,  manufactured 
housing  or  oc:cupanc:y   Accordingly, 
under  24  CFR  30, 19(c)(1),  this  rule  is 
c  ategorically  excluded  from 
en\  ironmental  review  under  the 
National  Knvircmmental  Policy  Act  of 
UH)9,  as  amended  (42  U  S,C:,  4321), 

( 'nfundtfd  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1495  (2  US  (;,  1531-1538)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
ac  tions  on  State,  local,  and  tribal 
governments  and  the  private  sector 
This  rule  would  not  impose  a  Federal 
mandate  that  will  result  in  expenditure 
by  State,  local,  or  tribal  governments 
and  the  private  sector  within  the 
meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995, 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U,S,C, 
B05(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  anti-competitive 


discriminatory  aspects  of  the  rule  with 
regard  to  small  entities  and  there  are  not 
any  unusual  procedures  that  would 
need  to  be  complied  with  by  small 
entities.  The  rule  only  addresses  the 
Department's  internal  practices  and 
procedures. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  (1 ) 
imposes  substantial  direct  compliance 
c;osts  on  State  and  local  governments 
and  is  not  required  by  statute,  or  (2)  the 
rule  preempts  State  law.  unless  the 
agency  meets  the  consultaticm  and 
funding  requirements  of  section  6  of  the 
Executive  Order.  This  rule  would  not 
have  federalism  implications  and  would 
not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

List  of  Subjects  in  24  CFR  Part  15 

Administrative  practice  and 
procedure,  courts. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  is  amending  24 
CFR  part  15  to  read  as  follows: 

PART  15— PUBLIC  ACCESS  TO  HUD 
RECORDS  UNDER  THE  FREEDOM  OF 
INFORMATION  ACT  AND  TESTIMONY 
AND  PRODUCTION  OF  INFORMATION 
BY  HUD  EMPLOYEES 

1,  The  authority  citation  for  24  CFR 
part  15  continues  to  read  as  follows: 

Authority:  42  US  C,  3.5:t5(d) 

Subpart  A  also  issued  under  5  U,S,C. 
552, 

Section  15.107  also  issued  under  E.G. 
12958,  60  FR  19825,  3  CFR  Comp.,  p. 
333, 

Subparts  C  and  D  also  issued  under  5 
use,  301, 

2,  Revise  §  15, 302(a)  to  read  as 
follows: 

§15.302    Testimony  in  proceedings  in 
whicti  the  United  States  is  a  party. 

|a)  In  any  legal  proceeding  in  which 
the  United  States  is  a  party,  an 
employee  of  the  Department  may  not  be 
called  to  testify  as  an  expert  or  opinion 
witness  by  any  party  other  than  the 
United  States  unless  specifically 
authorized  by  the  Secretary  or  the 
General  Counsel  for  good  cause  shown. 
An  employee  may  be  called  by  a  non- 
federal party  to  testify  as  to  facts. 
***** 

3,  Revise  §  15,303  to  read  as  follows: 
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§  1 5.303    Legal  proceedings  among  non- 
federal litigants;  general  rule. 

(a)  In  any  legal  proceeding  exclusively 
among  non-federal  litigants,  no 
employee  of  the  Department  may, 
unless  specifically  authorized  by  the 
Secretary  or  General  Counsel  for  good 
cause  shown,  testify  as  an  expert  or 
opinion  witness  as  to  any  matter  related 
to  his  or  her  duties  or  the  functions  of 
the  Department,  including  the  meaning 
of  Departmental  documents. 


(b)  For  purposes  of  this  subpart, 
"good  cause"  includes  action  necessary 
to  prevent  a  miscarriage  of  justice  or  to 
promote  a  significant  interest  of  the 
Department. 

4.  Revise  §  15.305  to  read  as  follows: 

§  15.305    Legal  proceedings  among  non- 
federal litigants;  expert  or  opinion 
testimony. 

If,  while  testifying  in  a  legal 
proceeding  exclusively  among  non- 
federal litigants,  an  employee  of  the 


Department  is  asked  for  expert  or 
opinion  testimony,  the  employee  shall, 
unless  specifically  authorized  by  the 
Secretary  or  General  Counsel  in 
accordance  with  §  15,303.  decline  to* 
answer  on  the  grounds  that  he  or  she  is 
forbidden  to  do  so  by  this  part. 

Dateti:  October  16.  2002. 
Mel  Martinez, 

Secretary 
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Proclamation  7612  of  October  18,  2002 
National  Character  Counts  Week,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

President  Theodore  Roosevelt  once  said  that,  •'Character,  in  the  long  run, 
is  the  decisive  factor  in  the  life  of  an  individual  and  of  nations  alike. 
During  National  Character  Counts  Week,  Americans  reaffirm  our  dedication 
to  promoting  good  character  and  upholding  the  timeless  virtues  that  make 
our  Nation  strong. 

Our  Founding  Fathers  understood  that  our  country  would  survive  and  flour- 
ish if  our  Nation  was  committed  to  good  character  and  an  unyielding  dedica- 
tion to  liberty  and  justice  for  all.  Throughout  our  history,  our  most  honorable 
heroes  practiced  the  values  of  hard  work  and  honesty,  commitment  to  excel- 
lence and  courage,  and  self-discipline  and  perseverance.  Today,  as  we  work 
to  preserve  peace  and  freedom  throughout  the  world,  we  are  guided  by 
a  national   character  that   respects   human   dignity   and   values   everv    life. 

The  future  success  of  our  Nation  depends  on  our  children's  ability  to  under- 
stand the  difference  between  right  and  wrong  and  to  -  have  the  strength 
of  character  to  make  the  right  choices.  To  help  them  reach  their  full  potential 
and  live  with  integrity  and  pride,  we  must  teach  our  children  to  be  kind. 
responsible,  honest,  and  self-disciplined.  These  important  values  are  first 
learned  in  the  family,  but  all  of  our  citizens  have  an  obligation  to  support 
parents  in  the  character  education  of  our  children. 

Our  schools  play  a  crucial  role  in  teaching  the  skills,  knowledge,  and  moral 
values  that  will  help  our  children  succeed.  As  Martin  Luther  King.  Ir.. 
stated,  ".  .  .  intelligence  is  not  enough.  Intelligence  plus  character— that 
is  the  goal  of  true  education."  By  guiding  children  to  understand  universal 
values  such  as  respect,  tolerance,  compassion,  and  commitment  to  family 
and  community,  our  schools  are  working  to  achieve  this  goal. 

My  Administration  is  committed  to  promoting  character  by  encouraging 
public  service  and  civic  awareness.  The  USA  Freedom  Corps  is  helping 
citizens  discover  volunteer  opportunities  in  their  communities  and  spreading 
the  message  that  everyone  can  do  something  to  care  for  their  neighbors 
in  need.  This  past  June,  we  convened  the  White  House  Conference  on 
Character  and  Community,  which  showcased  programs  from  around  the 
country  that  are  proving  that  sound  values  can  be  effectively  taught. 

By  affirming  the  importance  of  good  character  in  our  society  and  encouraging 
all  people  to  lead  lives  of  virtuous  purpose,  we  can  prepare  our  Nation. 
and  especially  our  Nation's  children,  for  the  challenges  and  opportunities 
that  lie  ahead.  Strengthening  our  national  character  will  help  secure  greater 
opportunity,  prosperity,  and  hope  for  all. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  20  through 
October  26,  2002,  as  National  Character  Counts  Week.  I  call  upon  all  public 
officials,  educators,  librarians,  and  all  the  people  of  the  United  States  to 
observe  this  week  with  appropriate  ceremonies,  activities,  and   programs 


65282         Federal  Register/ Vol.  67,  No.  205 /Wednesday,  October  23,  2002  /  Presidential  Documents 


Federal  Register / Vol.  67,  No.  205 /Wednesday,  October  23,  2002 /Presidential  Documents         65283 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  October,  in  the  year  of  our  Lord  two  thousand  two.  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


Presidential  Documents 
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Proclamation  7613  of  October  18,  2002 


National  Forest  Products  Week,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

America's  forests  are  one  of  our  greatest  natural  resources.  They  offer  majestic 
beauty  and  fabulous  recreational  opportunities  for  all  Americans  to  enjoy. 
They  also  are  an  important  source  of  materials  that  help  our  Nation's  economy 
to  grow  and  flourish.  By  observing  National  Forest  Products  Week,  we 
recognize  the  countless  ways  in  which  forests  eru-ich  our  lives,  and  we 
renew  our  commitment  to  preserving  these  natural  assets  for  future  genera- 
tions. 

Forests  strengthen  our  economy  by  supplying  us  with  renewable,  energy- 
efficient,  and  environmentally  friendly  resources  that  are  the  source  of  good 
jobs  and  valuable  products.  The  wood  we  get  from  forests  is  a  prime  construc- 
tion and  manufacturing  product  that  is  used  to  build  our  homes  and  many 
other  essential  structures.  Wood  is  also  recyclable,  biodegradable,  and  serves 
as  a  raw  material  for  many  items  we  use  and  enjoy  every  day,  including 
paper,  tissue,  furnitiu-e,  packaging  materials,  musical  instruments,  and  post- 
age stamps.  The  use  of  wood  for  biomass  energy  generation  derived  from 
thiiming  projects  conserves  fossil  fuels  and  strengthens  rural   economies. 

In  addition,  our  Nation's  forests  protect  watersheds,  preserve  water  quality, 
help  keep  our  air  clean,  and  provide  habitat  for  our  wildlife. 

To  protect  these  vital  natural  resources,  we  must  take  affirmative  steps 
towards  managing  our  forests  better,  and  we  must  work  together  to  safeguard 
the  health  of  our  forests.  My  Administration  has  developed  the  Healthy 
Forests  Initiative,  which  seeks  to  restore  the  health  of  our  woodlands  and 
prevent  forest  fires  through  a  combination  of  thinning  overgrowth  and  restor- 
ing fire-damaged  areas.  For  the  safety  of  our  citizens,  the  good  of  our 
forests,  and  the  prosperity  of  our  economy,  we  must  make  forest  health 
a  national  priority. 

Recognizing  the  importance  of  our  forests  in  ensuring  our  Nation's  well- 
being,  the  Congress,  by  Pubhc  Law  86-753  (36  U.S.C.  123],  as  amended, 
has  designated  the  week  begirming  on  the  third  Sunday  in  October  of  each 
year  as  "National  Forest  Products  Week"  and  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  Ainerica,  do  hereby  proclaim  October  20  through  October  26,  2002,  as 
National  Forest  Products  Week.  I  call  upon  all  Americans  to  observe  this 
week  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  October,  in  the  vear  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
eiu  r  of  the  I'nited  States  of  America  the  two  hundred  and  twenty-seventh. 
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17CFR 

1 62350.  63966 

3 62350 

4 62350 


9      62350 

11    62350 

15  64522 

16  62350 

17    62350 

18   62350 

19   62350 

21  62350 

31  62350 

36   62350 

37   62350  62873 

38 62350,  62873 

39  62350  62873 

40 !62350,  62873 

41 62350 

140 62350 

145 62350  63538 

150 62350 

170 62350 

171 62350 

190 62350 

200 65037 

18CFR 

Proposed  Rules: 

35   63327 

154 62918 

161 62918 

250 62918 

284 62918 

375 64835 

388 64835 

19CFR 

10  62880 

163 62880 

1 78  62880 
Proposed  Rules: 

24 62920 

101 62920 

111 63576 

20CFR 

Proposed  Rules: 

655  64067 

21  CFR 

101 61773 

163 62171 

173        61783 

510 '. 63054 

520 63054,  65038 

522 63054 

558 63054 

1 308  62354 
Proposed  Rules: 

310        62218 

358 62218 

882 64835 

22  CFR 

22          62884 

23  CFR 

450        62370 

650  63539 

Proposed  Rules: 

658  65056 

24  CFR 

5   65272 

15 65276 

92 61752 

982  64484 

Proposed  Rules: 

200        63198 


25  CFR 

103         63543 

Proposed  Rules: 

170  62417 

26  CFR 

1    64799 

20 64799 

25 64799 

31  64799 

53 64799 

54  64799 

56 64799 

301 64799,  64807 

Proposed  Rules: 

1  62417,63330.64331, 

64840.  65060 

20 63330,  64840 

25  61997.63330,64840 

31    64067,  64840 

53  64840 

54 64840 

56 64840 

301  64067.64840,64842 

27  CFR 

4  62856 

5  62856 

7    62856 

13 62856 

46 63543 

47  64525 

Proposed  Rules: 

4  61998.  62860 

5   62860 

7 62860 

9 64573,  64575 

13 62860 

55 63862 

28  CFR 

Proposed  Rules: 

15  64844 

549      63059 

29  CFR 

2520 64766 

2560    64774 

2570  64774 

4022 63544 

4044 63544 

30  CFR 

47   63254 

Proposed  Rules 

6 64196 

7  64196 

18 64196 

19 64196 

20 64196 

22 64196 

23 64196 

27 64196 

33 64196 

35 64196 

36 64196 

31  CFR 

1 62886 

351 64276 

357 64276 

359 64276 

360 64276 

363 64276 

Proposed  Rules: 

103 64067.  64075 


32  CFR 

806b 64312 

33  CFR 

100 63265 

110 65038 

117 61987.  63255.  63259. 

63546,  63547,  64527,  64812, 
65041 

165 61494.  61988,  62178, 

62373,  63261,  63264,  64041, 
64044,  64046,  64813,  65038, 
65041,  65042 
Proposed  Rules: 

117 64578,  64580 

154 63331 

155 63331 

165 64345,  65074 

36  CFR 

1201 63267 

1254 63267 

Proposed  Rules: 

Ch.  1 64347 

37  CFR 

Proposed  Rules: 

201 63578 

38  CFR 

1 62642 

17 62887 

36 62646,  62889 

39 62642 

Proposed  Rules: 

3 63352 

39  CFR 

111 63549 

952 62178 

957 62178 

958 62178 

960 62178 

962 62178 

964 62178 

965 62178 

Proposed  Rules: 

111 63582 

40  CFR 

52 61784,  61786,  62179, 

62184,  62376,  62378,  62379, 
62381 ,  62383,  62385,  62388, 
62389,  62392,  62395,  62889, 
62891,  63268,  63270,  64990, 
64994,  64999 

61 62395 

62 62894 

63 64498,  64742 

70 63551 

81  61786,  62184,  64815, 

65043,  65045 

136 65220 

141 65220 

143 65220 

180 63503 

258 62647 

300 61802 

420 64216 

1518 62189 

Proposed  Rules: 

52 62221,  62222,  62425, 

62426,  62427,  62431 ,  62432, 
62926,  63353,  63354,  63583, 
63586,  64347,  64582,  64993, 
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64998,  65002.  65077,  6508(7 

6l"''"'''"'^''''"'""""''"^^....62^ 

81 62222 

122., 63867 

131 65256 

228 62659 

271 64594 

300 61844,  64846,  65082 

372 63060 

450 63867 

42  CFR 

81 62096 

413 61496 

457 61956 

460 61496,63966 

482 61805,61808 

483 61808 

484 61808 

43  CFR 

2 64527 

4 61506 

268 62618 

271 62618 

2930 61732 

3430 63565 

3470 63565 

3800 61732 

6300 61732 

8340 61732 

8370 61732 

9260 61732 

Proposed  Rules: 

268 62626 

271 62626 

2930 61746 

44  CFR 

64 63271 

65 63273,  63829,  63834 


67 63275,  63837,  63849 

201 61512 

206 61512,  62896 

Proposed  Rules: 

67 63358,  63360,  63867, 

63872 


45  CFR 

Proposed  Rules: 

46 


.62432 


46  CFR 

10 64313 

71 64315 

115 64315 

126 64315 

167 64315 

169 64315 

176 64315 

47  CFR 

0 63279 

1 63850 

15 63290 

20 63851 

25 61814 

61 63850 

64 62648 

69 63850 

73 61515,  61816,  62399, 

62400,  62648,  62649,  62650, 

63290,  63852,  63853,  64048, 

64049,  64552,  64553,  64817, 

64818 

90 63279 

95 63279 

Proposed  Rules: 

Ch.  1 64968 

25 61999 

64 62667 

73 61572,  61845,  63873, 

63874,  63875,  63876,  64080, 


64598,  64853 

48  CFR 

206 61516 

207 61516 

217 61516 

223 61516 

237 61516 

242 61516 

245 61516 

247 61516 

1804 62190 

1833 61519 

1852 61519 

1872 61519 

Proposed  Rules: 

2 64010 

11 64010 

23 64010 

206 62590 

208 62590 

209 62590 

225 62590 

242 62590 

252 62590 

49  CFR 

40 61521 

350 61818,  63019 

360 61818 

365 61818 

372 61818 

382 61818 

383 61818 

386 61818 

387 61818 

388 61818 

390 61818,  63019 

391 61818 

393 61818,  63966 

397 62191 

571 61523,  64818 


573 64049 

577 64049 

579 63295 

594 62897 

1002 65046 

Proposed  Rules: 

27 61996 

37 61996 

40 61996 

177 62681 

219 61996.  63022 

225 63022 

240 63022 

376 61996 

382 61996 

397 62681 

575 62528 

653 .'. 61996 

654 61996 


50  CFR 

16 


17 61531.  62897 

300 

600 61824,  62204 

635 61537 

648 62650.  63223. 

654 

660 61824,  61994. 

62401,  63055.  63057, 
679 61826.  61827, 

62651,  62910.  63312. 
64315. 
Proposed  Rules: 
17 61845.  62926. 

63066,  63067.  63738. 

300 

600 

660 62001.  63599. 

679 


62193 
63968 
64311 
64311 
63854 
6331 1 . 
64825 
61990 
62204. 
64826 
62212 
64066. 
65046 

63064. 
65083 
64853 
62222 
64861 
63600 


IV 
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REMINDERS 

The  items  m  this  list  ^ere 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  23, 
2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Irradiation  phytosamtary 

treatment  of  imported  fruits 

and  vegetables   published 

10-23-02 
AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 
Crop  insurance  regulations 

Forage  seeding  crop 
correction    published  10- 
23-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans    approval  and 

promulgation   vanous 

States 

Arizona   published  9-23-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 

related  products 

Carprofen    published  10-23- 
02 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Organization    functions    and 
authonty  delegations 
Director    Market  Regulation 

Division   published  10-23- 

02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Chicago  Captain  of  Port 

Zone,  Lake  Michigan    IL 

secunty  zones 

Correction,  published  10- 
23-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
REVO    Incorporated, 

published  10-17-02 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 
Fees 


Licensing  and  related 
services-  - 
Policy  statement 
published  10-23-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges    grapefruit 

tangerines    and  tangelos 

grown  in- 

Flonda    comments  due  by 
10-28-02    published  8-28- 
02  [PR  02-22008] 
Plant  Variety  and  Protection 

Office    fee  increase 

comments  due  by  10-31-02 

published  10-1-02  [FR  02- 

24903! 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Bioenergy  Program 
comments  due  by  10-31- 
02    published  10-1  02  [FR 
02-24539] 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations 
Sunflower  seed   comments 
due  by  10-29-02, 
published  8-30-02  [FR  02- 
22258] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans 
Construction  and 
procurement    standard 
contract  forms    revision 
comments  due  by  10-30- 
02,  published  7-2-02  [FR 
02-16278] 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities  Act 
and  Architectural  Barners 
Act    implementation 
Accessibility  guidelines — 
Buildings  and  facilities, 
public  rights-of-way 
draft  guidelines 
availability    comments 
due  by  10-28-02, 
published  6-17-02  [FR 
02-15117] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 
Commercial  items — 


Conlract  cost  pnnciples 
and  procedures; 
comments  due  by  10- 
28-02.  published  8-29- 
02  [FR  02-21619] 
Contract  cost  principles  and 
procedures,  comments 
due  by  10-28-02, 
published  8-29-02  [FR  02- 
21620] 
Federal  Pnson  Industnes 
Contracts,  past 
performance  evaluation, 
comments  due  by  10-28- 
02.  published  8-29-02  [FR 
02-21616] 
Leadership  in  Environmental 
Management  (E  O 
13148)   comments  due  by 
10-28-02.  published  8-29- 
02  [FR  02-21618] 
Notification  of  overpayment, 
contract  financing 
payments,  comments  due 
by  10-28-02.  published  8- 
29-02  [FR  02-21617] 
Temporary  emergency 
procurement  authority: 
comments  due  by  10-29- 
02   published  8-30-02  [FR 
02-21868] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs,  approval  and 
promulgatKDn,  State  plans 
for  designated  facilities  and 
pollutants 

Ohio,  comments  due  by  10- 
30-02:  published  9-30-02 
[FR  02-24767] 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Georgia:  comments  due  by 
10-28-02   published  9-27- 
02  [FR  02-24490] 
Texas,  comments  due  by 
10-28-02,  published  9-26- 
02  [FR  02-24492] 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update:  comments  due 
by  11-1-02,  published 
10-2-02  [FR  02-24642] 
Superfund  programs 
National  chI  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  11-1-02;  published 
10-2-02  [FR  02-24641] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Texas,  comments  due  by 
11-1-02,  published  9-23- 
02  [FR  02-24105) 


Television  broadcasting: 
Digital  broadcast  copy 
protection;  comments  due 
by  10-30-02;  published  8- 
20-02  [FR  02-20957] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 
Commercial  items — 

Contract  cost  pnnciples 
and  procedures 
comments  due  by  10- 
28-02;  published  8-29- 
02  [FR  02-21619] 
Contract  cost  principles  and 

procedures;  comments 

due  by  10-28-02; 

published  8-29-02  [FR  02- 

21620] 
Contract  financing 

payments;  notification  of 

overpayments;  comments 

due  by  10-28-02; 

published  8-29-02  [FR  02- 

21617] 
Federal  Prison  Industries 

Contracts;  past 

performance  evaluation; 

comments  due  by  10-28- 

02;  published  8-29-02  [FR 

02-21616] 
Leadership  in  Environmental 

Management  (E.G. 

13148);  comments  due  by 

10-28-02;  published  8-29- 

02  [FR  02-21618] 
Temporary  emergency 

procurement  authority; 

comments  due  by  10-29- 

02;  published  8-30-02  [FR 

02-21868] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Administrative  practice  and 
procedure  hearings: 
Presiding  officers  at 

regulatory  hearings; 

comments  due  by  10-29- 

02;  published  8-15-02  [FR 

02-20701] 
Administrative  practice  and 
procedure: 
Presiding  officers  at 

regulatory  hearings; 

comments  due  by  10-29- 

02;  published  8-15-02  [FR 

02-20700] 
Human  drugs: 
Total  parenteral  nutrition; 

aluminum  use  in  large 

and  small  volume 

parenterals,  labeling 

requirements;  comments 

due  by  10-28-02; 

published  8-12-02  [FR  02- 

20300] 

Correction,  comments  due 
by  10-28-02;  published 
8-21-02  [FR  02-21265] 
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HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Real  Estate  Settlement 
Procedures  Act: 
Simplifying  and  improving 

process  of  obtaining 

mortgages  to  reduce 

settlement  costs  to 

consumers;  comments 

due  by  10-28-02; 

published  7-29-02  [FR  02- 

18960] 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-based  capital: 
Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac)  and 
Federal  National  Mortgage 
Association  (Fannie 
Mae)— 

Corrections  and  technical 
amendments;  comments 
due  by  10-29-02; 
published  9-30-02  [FR 
02-24815] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Beluga  sturgeon;  comments 
due  by  10-29-02; 
published  7-31-02  [FR  02- 
19250] 
Critical  habitat 
designations — 
Plant  species  from  Maui 
and  Kahoolawe,  HI; 
economic  analysis; 
comments  due  by  11-1- 
02;  published  10-2-02 
[FR  02-25039] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Mexican  or  Canadian 
nationals;  F  and  M 
nonimmigrant  students  in 
border  communities; 
reduced  course  load; 
comments  due  by  10-28- 
02;  published  8-27-02  [FR 
02-21823] 

national  aeronautics 
and  space 
administraYion 

Federal  Acquisition  Regulation 
(FAR): 

Commercial  items — 
Contract  cost  principles 
and  procedures; 
comments  due  by  10- 
28-02;  published  8-29- 
02  [FR  02-21619] 


Contract  cost  principles  and 

procedures;  comments 

due  by  10-28-02; 

published  8-29-02  [FR  02- 

21620] 
Contract  financing 

payments;  notification  of 

overpayments;  comments 

due  by  10-28-02; 

published  8-29-02  [FR  02- 

21617] 
Federal  Prison  Industries 

Contracts;  past 

performance  evaluation; 

comments  due  by  10-28- 

02;  published  8-29-02  [FR 

02-21616] 
Leadership  in  Environmental 

Management  (E.O. 

13148);  comments  due  by 

10-28-02;  published  8-29- 

02  [FR  02-21618] 
Temporary  emergency 

procurement  authority; 

comments  due  by  10-29- 

02;  published  8-30-02  [FR 

02-21868] 

NATIONAL  SCIENCE 
FOUNDATION 

Antarctic  Science,  Tourism, 
and  Conservation  Act  of 
1996;  implementation: 
Antarctic  meteorites; 
comments  due  by  10-28- 
02;  published  8-27-02  [FR 
02-21621] 

SMALL  business 
ADMINISTRATION 

Small  business  size  standards: 
Tour  operators;  comments 
due  by  11-1-02;  published 
10-2-02  [FR  02-24919] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Worid  War  II  veterans; 
special  benefits; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
.02-21892] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety; 
Strait  of  Juan  de  Fuca  and 
adjacent  waters,  WA; 
traffic  separation 
schemes;  comments  due 
by  10-28-02;  published  8- 
27-02  [FR  02-21785] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 

Incidents  involving  animals 
during  air  transport; 


reports  by  carriers; 
comments  due  by  10-28- 
02;  published  9-27-02  [FR 
02-24127] 
Ainworthiness  directives; 
Boeing;  comments  due  by 
10-29-02;  published  8-30- 
02  [FR  02-22007] 
Cirrus  Design;  comments 
due  by  11-1-02;  published 
8-29-02  [FR  02-22001] 
Learjet:  comments  due  by 
10-28-02:  published  8-28- 
02  [FR  02-21707] 
McDonnell  Douglas; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-22127] 
REVO.  Incorporated; 
comments  due  by  11-1- 
02;  published  10-17-02 
[FR  02-26371] 
Airworthiness  standards: 
Special  conditions — 
CenTex  Aerospace.  Inc.. 
Beech  Model  A36 
airplane;  comments  due 
by  10-28-02;  published 
9-27-02  [FR  02-24667] 
Cessna  Model  680 
Sovereign  airplane; 
comments  due  by  10- 
28-02;  published  9-27- 
02  [FR  02-24668] 
Class  D  airspace;  comments 
due  by  10-28-02;  published 
9-27-02  [FR  02-24128] 
Class  D  and  Class  E 
airspace;  comments  due  by 
10-30-02;  published  9-19-02 
[FR  02-23830] 
Class  E  airspace:  comments 
due  by  10-30-02:  published 
9-19-02  [FR  02-23829] 
Commercial  space 
transportation: 

Launch  licensing  and  safety 
requirements;  comments 
due  by  10-28-02: 
published  7-30-02  [FR  02- 
18340] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
Registration  enforcement; 
comments  due  by  10-28- 
02;  published  8-28-02  [FR 
02-21917] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes; 
Dual  consolidated  loss 
recapture  events; 
comments  due  by  10-30- 
02;  published  8-1-02  [FR 
02-19237] 


Qualified  cost  shanng 
arrangements; 
compensatory  stock 
options:  comments  due  by 
10-28-02:  published  7-29- 
02  [FR  02-19126] 


LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043   This  list  IS  also 
available  online  at  http:// 
www  naragov/fedreg/ 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
US    Government  Pnnting 
Office.  Washington,  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http- 
www.access.gpo  gov/nara 
naraOOS  html  Some  laws  may 
not  yet  be  available. 

H.R.  5531/P.L.  107-245 

Sudan  Peace  Act  (Oct   21 
2002;  116  Stat    1504) 

Last  List  October  21.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mad 
notification  service  of  newly 
enacted  public  laws.  To 
subscnbe.  go  to  http:// 
hydra.gsa.gov/archtves 
publaws-l  html  or  send  E-mail 
to  Iistserv@li5tserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  stnctly 
for  E-maii  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
RIN  3245-AE56 

Small  Business  Size  Standards; 
Inflation  Adjustment  to  Size  Standards. 

agency:  Small  Business  Administration 

(SBA). 

action:  Final  rule. 


summary:  The  U.S.  Small  Business 
Administration  (SBA)  is  adopting  as 
final  the  size  standards  promulgated  as 
an  interim  final  rule  effective  on 
February  22,  2002.  This  rule,  like  the 
interim  final  rule,  adjusts  the  monetary- 
based  size  standards  (e.g.,  receipts,  net 
income,  net  worth,  and  assets)  by  15.8 
percent  to  account  for  the  effects  of 
inflation  since  1994.  SBA  is  also 
adopting  a  provision  in  its  regulations 
that  will  require,  at  least  once  every  five 
years,  an  assessment  of  the  impact  of 
inflation  on  monetary-based  size 
standards.  This  periodic  review  will 
generally  ensure  that  monetary-based 
standards  are  current  with  inflation 
trends. 

DATES:  This  final  rule  is  effective  on 

October  24,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Heal,  Office  of  Size  Standards, 

(202) 205-6618. 

SUPPLEMENSARY  INFORMATION: 


Inflation  Adjustment 

On  January  23,  2002  (67  FR  3041), 
SBA  issued  an  interim  final  rule, 
effective  February  22,  2002,  that 
increased  our  monetary-based  size 
standards  by  15.8  percent  in  order  to 
restore  eligibiUty  to  firms  that  may  have 
lost  small  business  status  due  solely  to 
the  effects  of  inflation  since  the  last 
inflation  adjustment  in  1994  (see  67  FR 
3041  for  a  description  of  methodology 
adjusting  size  standards  for  inflation). 
Small  business  size  standards  are  based 


on  the  six-digit  industry  codes  of  the 
North  American  Industry  Classification 
System  (NAICS).  In  addifion,  SBA  has 
several  programs  that  have  their  own 
size  standards  (e.g..  Certified 
Development  Company  Program,  Surety 
Bond  Guarantee  Program,  Sale  of 
Government  Property,  etc.).  The  size 
standards  that  SBA  changed  are  those 
that  are  receipts-based  and  those  based 
upon  other  monetary  measures  of 
business  size.  Employee-based, 
production-based,  and  other  size 
standards  established  by  legislation  are 
unaffected  by  inflation,  and  are  not  part 
of  this  rulemaking.  However,  some 
receipt-based  standards  that  were 
recently  increased  were  not  adjusted  as 
the  inflation  effect  had  been  factored 
into  the  new  size  standard.  In  the 
interim  final  rule,  SBA  did  not  apply 
the  inflation  increase  to  the  $1  million 
size  standard  for  Travel  Agencies  and 
the  $1.5  million  size  standard  for  Real 
Estate  Agencies  because  it  believed  that 
the  increase  would  be  too  small  to  serve 
any  meaningful  purpose. 

this  final  rule  adopts  the  changes 
promulgated  in  the  interim  final  rule. 

Inflation  Review 

In  the  interim  final  rule,  SBA  added 
a  provision  to  its  size  standards 
regulations  requiring  that  at  least  once 
every  five  vears  it  will  assess  the  impact 
of  inflation  on  its  monetary-based  size 
standards.  This  provision  provides 
assurances  to  the  public  that  SBA  is 
monitoring  inflation  and  is  making  a 
decision  whether  or  not  to  adjust  size 
standards  within  a  reasonable  period  of 
time  since  its  last  inflation  adjustment. 
If  SBA  decides  not  to  make  an  inflation 
adjustment  after  a  review,  it  will 
continue  to  monitor  inflation  on  an 
annual  basis  until  such  time  an 
adjustment  is  made.  SBA  received 
favorable  comments  on  this  provision 
and  adopts  the  language  contained  in 
the  interim  final  rule  without  change. 

Discussion  of  Comments  on  the  Interim 
Final  Rule 

SBA  received  32  comments  on  the 
interim  final  rule's  inflation  adjustment 
and  SBA's  provision  requiring  it  to 
assess  at  least  every  five  years  the 
impact  of  inflation  on  its  size  standards. 
Five  comments  were  received  from  two 
members  of  Congress,  seven  cortiments 
came  from  four  industry  associations, 
while  the  remainder  of  the  comments 


were  received  from  businesses  operating 
in  various  industries, 

SBA  received  no  comments  opposing 
the  15.8  percent  inflation  adjustment. 
Five  comments  supported  the  provision 
requiring  SBA  to  assess  every  five  years 
the  impact  of  inflation  on  its  size 
standards.  One  comment  recommended 
that  SBA  perform  a  biennial  inflation 
review  of  its  size  standards.  Six 
comments  were  received  on  the  Travel 
Agencies  industry  size  standard.  Two 
comments  addressed  issues  concerning 
the  way  inflation  wms  calculated.  Three 
comments  addressed  a  concern  about 
the  listing  of  size  standards  in  the 
interim  final  rule.  The  remaining 
comments  addressed  size  standards 
issues  pertaining  to  specific  industries. 
Below,  we  address  each  significant  issue 
raised  by  these  comments  and  explain 
our  reason  for  adopting  or  rejecting  the 
comment's  recommendation. 

Travel  Agencies  Be  Included  m  Inflation 
Adjustment 

SBA  received  five  comments 
supporting  an  inflationary  increase  for 
the  travel  agencies  size  standard.  SBA 
had  decided  that  it  would  not  include 
travel  agencies  in  its  inflation 
adjustment  because  a  15.8  percent 
would  be  too  small  to  warrant  an 
increase  to  a  size  standard  of  only  SI 
million.  These  commenters  believe  that 
the  travel  agencies  siz(>  standard  should 
be  increased  by  the  15.8  percent 
inflation  adjustment  at  this  time.  They 
emphasized  the  fact  that  revenues  for 
travel  agencies  are  counted  differently 
than  other  industry  revenues.  Travel 
agencies  are  allowed  to  exclude  funds 
received  in  trust  for  an  unaffiliated  third 
partv,  such  as  bookings  or  sales  subject 
to  commissions.  One  commeiiter 
pointed  out  that  SI  million  in 
commissions  equates  to  approxmidtelv 
S20  million  in  sales  and  a  15,8  pert  ent 
inflationary  increase  would  eeiuate  to 
S23  million  in  sales.  In  addition.  SB.\ 
received  one  comment  requesting  that 
the  size  standard  for  travel  agencies  he 
increased  beyond  the  amount  for 
inflation. 

At  the  time  of  the  interim  final  rule 
SBA  was  reviewing  the  Travel  Agencies 
size  standard.  We  subsequently 
proposed  and  adopted  a  S3  million  size 
standard  for  travel  agencies  (see  67  FR 
38186.  dated  May  31,  2002,  effective 
July  1,  2002). 
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Biennial  Inflation  Review 

One  commenter  believed  that  a 
biennial  review  of  size  standards  would 
be  more  timely  to  reflect  changes  in 
business  conditions.  SBA  is  not 
adopting  this  comment   Under  the 
adopted  provision,  if  SBA  finds  that 
inflation  increased  significantly  before 
the  required  five-year  review,  it  has  the 
authority  to  initiate  an  adjustment  to  the 
monetary  size  standards.  SBA  believes 
that  a  policy  of  adjusting  for  inflation  on 
a  more  frequent  interval  than  it  has  in 
the  past  is  appropriate,  but  that  it  must 
retain  the  discretion  to  decide  when 
inflation  adjustments  need  to  be  made 
in  light  of  inflation  trends  and  other 
factors  that  influence  the  decision  on 
size  standards. 

Projected  Inflation  Adjustment 
Approach 

One  commenter  requested  SBA 
consider  a  projected  or  forward 
adjustment  approach  that  would  take 
into  account  "what  the  average  increase 
would  be  at  the  mid-point  for  the  next 
five  vear  adjustment  period."  The 
commenter  believed  by  adopting  this 
approach  .SBA  would  always  have 
current  monetary-based  size  standards 
and  eliminate  the  'catch  up  '  approach 
with  5-year  adjustments.  SBA  does  not 
agree  that  this  additional  adjustment  is 
better  than  its  new  policy  of  reviewing 
and  making  inflation  adjustments  on  a 
regular  basis.  Furthermore,  forecasting 
future  inflation  involves  much 
uncertaintv.  Past  inflation  trends  have 
proven  not  to  be  accurate  measures  of 
future  inflation,  especially  in  times  of 
extremely  high  or  low  rates  of  inflation. 

The  Use  of  the  Personal  Consumption 
Expenditures  Chain-Tvpe  Price  Index 

To  measure  the  rate  of  inflation,  one 
commenter  recommended  that  SBA  use 
the  "Personal  Consumption 
Expenditures  (PCE)  Chain-Type  Price 
Index"  instead  of  the  "Gross  Domestic 
Product  (GDP)  Chain-Type  Price  Index." 
This  commenter  believes  that  "Due  to 
recent  world  events  causing  a  downturn 
for  the  United  States 
economy  *    *    *   the  use  of  a  Chain- 
Type  Price  Index  for  GDP  does  not 
properly  reflect  industry  differences 
from  industry-to-industry." 

SBA  does  not  adopt  this  comment.  As 
discussed  in  the  preamble  of  the  interim 
final  rule,  SBA  decided  to  convert  from 
the  "Implicit  Price  Deflator  for  GDP"  to 
the  GDP  Chain-Type  Price  Index  for  its 
measure  for  the  inflation  adjustment. 
This  index  is  a  broader  measure  of 
inflation  for  the  entire  economv  than  the 
PCE  Chain-Type  Price  Index.  The 
recommended  PCE  Chain-Type  Price 


Index  measures  primjirily  purchases  by 
U.S.  individuals  from  private  businesses 
and  excludes  the  purchases  of  business 
and  government.  Furthermore,  both 
indices  track  inflation  verv  closelv. 
Between  the  fourth  quarter  of  1993  to 
the  fourth  quarter  of  2001.  the  two 
indices  were  only  three-tenths  of  one 
percent  different.  This  minor  difference 
has  no  effect  on  the  adopted  size 
standards 

Application  of  New  Size  Standards 

One  commenter  requested  that  under 
the  effective  date.  SBA  change  the  word 
"issued"  to  "closing"  in  the  statement 
"For  the  purposes  of  Federal 
procurements,  this  rule  applies  to 
solicitations,  except  for  noncompetitive 
Section  8(a)  contracts,  issued  (emphasis 
added)  on  or  after  February  22.  2002." 
The  commenter  stated  that  "the  rule  as 
now  written,  creates  a  situation  where 
an  entity  that  qualifies  as  a  small 
business  on  February  22.  2002.  as 
intended  bv  the  rule,  would  be 
precluded  from  pursuing  a  previously 
issued,  but  still  open  solicitation,  for 
which  that  businesses  would  otherwise 
be  qualified  " 

.SB.^  does  not  adopt  this  comment. 
When  contracting  officers  plan  their 
procurements  they  explore  the 
possibility  of  setting  aside  their 
solicitation  for  small  business  programs 
based  upon  the  number  of  small 
businesses,  at  that  time,  able  to  submit 
an  acceptable  proposal  or  bid.  Potential 
bidders  then  decide  to  pursue  a 
contracting  opportunity  based  partly  on 
the  potential  competition.  SBA  is 
concerned  that  there  would  be  legal  and 
administrative  burdens  placed  on 
contracting  agencies  if  it  were  to  make 
this  change  Any  change  to  the  size 
standard  (jf  a  pending  solicitation  must 
depend  on  the  specific  circumstances  of 
the  solicitation.  .SBA  believes  that  it  is 
the  contracting  (jfficer's  decision 
whether  to  amend  a  solicitation  to 
inc:orporate  the  new  size  standards 
rather  than  SBA  impose  that 
requirement. 

Listing  of  Size  Standards 

SBA  received  three  comments 
concerning  the  industries  listed  in  the 
interim  final  rule.  One  commenter 
recommended  that  SBA  publish  the 
entire  table  of  size  standards.  Two 
commenters  recommended  that  we 
publish  all  the  size  standards  under 
NAICS  code  562910,  Remediation 
Services.  These  commenters  believed 
that  the  publication  of  only  the 
Remediation  .Services  size  standard  that 
increased  to  $12  million  and  not  the 
segmented  size  standard  of  500 
employees  for  Environmental 


Remediation  Services  caused  confusion 
within  the  industry.  SBA  also  received 
several  phone  calls  regarding  this 
NAICS  code  because  many  firms  and 
contracting  officers  erroneously  viewed 
SBA's  action  as  eliminating  the 
segmented  size  standard  for 
Environmental  Remediation  Ser\'ices. 
SBA  has  not  eliminated  the  500- 
employee  size  standard  for 
Environmental  Remediation  Services. 

The  interim  final  rule  listed  only 
those  NAICS  industries  and  size 
standards  changed  by  the  inflation 
adjustment.  SBA  recognizes  that  the 
interim  final  rule  may  have  led  to  the 
misinterpretation  of  its  size  standards. 
SBA  considered  publishing  the  size 
standards  for  all  industries  within  the 
NAICS  sectors  in  which  one  or  more  of 
the  monetary-based  size  standards  are 
revised.  However,  on  September  6, 
2002.  SBA  published  the  entire  table  of 
size  standards  (see  67  FR  55944).  which 
included  the  inflation  adjustment,  as 
part  of  a  correction  to  a  proposed  rule 
(see  67  FR  52633.  dated  August  13. 
2002)  to  adopt  the  use  of  the  Office  of 
Management  and  Budget's  2002 
revisions  to  the  NAICS  (this  rule  was 
adopted  on  August  13,  2002  (67  FR 
52597)  and  was  effective  on  October  1, 
2002).  This  published  listing  should 
eliminate  any  misunderstanding  of 
which  size  standards  changed  as  a  result 
of  the  inflation  increase.  A  complete 
listing  of  current  size  standards  is 
available  at  SBA's  Size  Standards'  Web 
site  at  http://www.sba.gov/size,  or  by 
calling  (202)  205-6618  for  a  copy  of  the 
table  of  size  standards. 

More  Than  an  Inflation  Adjustment  for 
Specific  Industries  and  Programs 

SBA  received  10  comments  requesting 
additional  increases  beyond  the 
inflation  adjustment  to  SBA's  Surety 
Bond  program  and  seven  industries: 
Accounting  Services,  Architectural  and 
Engineering  Services,  Mapping  Services, 
Construction  Inspection  and 
Management  Services,  Facility  Support 
Services.  Refuse  Collection,  and 
Automobile  Dealers.  The  purpose  of  this 
final  rule  and  the  interim  finflkrule  is  to 
adjust  monetary-based  size  standards  for 
the  effects  of  inflation.  Any  additional 
change  to  a  size  standard  based  on  other 
considerations  must  be  assessed 
specifically  through  a  separate 
rulemaking  action.  SBA  is  currently 
reviewing  the  size  standards  for  the 
Surety  Bond  program.  Facility 
Management  Services,  Refuse 
Collection,  Accounting  Services,  and 
Automobile  Dealers  to  determine  if  a 
change  is  warranted.  SBA  recently 
reviewed,  with  significant  public  input, 
and  increased  the  size  standards  for 


Architectural  and  Engineering  Services 
and,  Mapping  Services  {64  FR  26275, 
dated  May  14, 1999),  and  Construction 
and  Inspection  Management  Services 
(65  FR  37689,  dated  June  16,  2000).  SBA 
does  not  plan  on  revisiting  these 
industries  unless  significant  changes 
occur  in  these  industries. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Regulatory  Flexibility  Act  (44  U.S.C. 
Ch.  35)  and  the  Paperwork  Reduction 
Act  (5  U.S.C.  601-612) 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this 
proposed  rule  is  a  "significant" 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Size  standards 
determine  which  businesses  are  eligible 
for  Federal  small  business  programs. 
More  information  follows  in  our 
Regulatory  Impact  Analysis  and  Final 
Regulatory  Flexibility  Analysis.  This  is 
not  a  major  rule  under  the 
Congressional  Review  Act,  5  U,S.C.  800. 
For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
has  determined  that  this  rule  would  not 
impose  new  reporting  or  record  keeping 
requirements,  other  than  those  required 
of  SBA.  For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
rule  does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment.  For 
purposes  of  Executive  Order  12988, 
SBA  has  determined  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  that  order.  Our  Regulatory  Impact 
Analysis  follows. 

Regulatory  Impact  Analysis 

1.  Is  There  a  Need  for  the  Regulatory 
Action? 

SBA  is  chartered  to  aid  and  assist 
small  businesses  through  a  variety  of 
financial,  procurement,  business 
development,  and  advocacy  programs. 
To  effectively  assist  intended 
beneficiaries  of  these  programs,  SBA 
must  establish  distinct  definitions  of 
which  businesses  are  deemed  small 
businesses.  The  Small  Business  Act  (15 
U.S.C.  632(a))  delegates  to  the  SBA 
Administrator  the  responsibility  for 
establishing  small  business  definitions. 
It  also  requires  that  small  business 
definitions  vary  to  reflect  industry 
differences.  For  those  size  standards 
based  on  monetary  measures  of  size 
(receipts,  net  worth,  assets,  etc.),  SBA 
has  made  periodic  adjustments  to 
restore  the  real  value  of  the  size 
standard  eroded  by  increases  in  the 
general  level  of  prices. 


a.  What  Are  the  Potential  Benefits  and 
Costs  of  This  Regulatory  Action? 

The  most  significant  benefit  to 
businesses  obtaining  small  business 
status  as  a  result  of  this  rule  is  eligibility 
for  Federal  small  business  assistance 
programs.  Under  this  rule.  8,760 
additional  firms  generating  $55  billion 
percent  of  sales,  or  29.3  percent  of  sales, 
will  obtain  small  business  status  and 
become  eligible  for  these  programs. 
These  include  SBA's  financial 
assistance  programs,  economic  injury 
disaster  loans  and  Federal  procurement 
preference  programs  for  small 
businesses,  8(a)  firms,  small 
disadvantaged  businesses  (SDB).  small 
businesses  located  in  Historically 
Underutilized  Business  Zones 
(HUBZone),  women-owned  small 
businesses,  and  veteran-owned  and 
service  disabled  veteran-owned  small 
businesses,  as  well  as  those  awarded 
through  full  and  open  competition  after 
application  of  the  HUBZone  or  SDB 
price  adjustment.  Through  the 
assistance  of  these  programs,  small 
businesses  may  benefit  by  becoming 
more  knowledgeable,  stahle,  and 
competitive  businesses.  Other  Federal 
agencies  also  use  SBA  size  standards  for 
a  variety  of  regulatory  and  program 
purposes.  SBA  does  not  have 
information  on  each  of  these  programs 
to  evaluate  the  impact  of  size  standard 
changes.  However,  in  cases  where  an 
SBA's  size  standard  is  not  appropriate. 
an  agency  may  establish  its  own  size 
standard  with  the  approval  of  the  SBA 
Administrator  (see  13  CFR  121.801). 

The  benefits  of  a  size  standard 
increase  to  a  more  appropriate  level 
would  accrue  to  three  groups:  (1) 
Businesses  that  benefit  by  gaining  small 
business  status  from  the  higher  size 
standards  that  also  use  small  business 
assistance  programs.  (2)  growing  small 
businesses  that  may  exceed  the  current 
size  standards  in  the  near  future  and 
who  will  retain  small  business  status 
from  the  higher  size  standard,  and  (3) 
Federal  agencies  that  award  contracts 
under  procurement  programs  that 
require  small  business  status. 

Newly  defined  small  businesses 
would  benefit  from  the  SBA's  programs. 
7(a)  Guaranteed  Loan  Program  and 
Certified  Development  Company  (504) 
Program.  SBA  estimates  that 
approximately  $17  million  in  new 
Federal  loan  guarantees  could  be  made 
to  these  newly  defined  small  businesses. 
This  represents  0.19%  of  the  $9  billion 
in  loans  that  were  guaranteed  by  the 
SBA  under  these  two  financial  programs 
to  firms  in  industries  with  monetary- 
bases  size  standards. 


The  newly  defined  small  businesses 
would  also  benefit  from  SBA's 
economic  injury  disaster  loan  program. 
Since  this  program  is  contingent  upon 
the  occurrence  and  severity  of  a 
disaster,  no  meaningful  estimate  of 
benefits  can  be  projected. 

SBA  estimates  that  approximately 
$39.2  million  of  additional  Federal 
contracts  mav  be  awarded  to  businesses 
becoming  newly  designated  small 
businesses.  The  percentage  increase  of 
annual  sales  attributed  to  these  new 
small  businesses  is  estimated  at  seven- 
tenths  of  one  percent.  SBA  applied  this 
factor  to  the  fiscal  year  2000  total  small 
business  prime  contractor  initial  awards 
which  totaled  $5.6  billion  |$5.6B  x  .007 
(.7ofl%)  =  $39.2Ml. 

Federal  agencies  may  benefit  from  the 
higher  size  standards  if  the  newly 
defined  and  expanding  small  businesses 
compete  for  more  set-aside 
procurements.  The  larger  base  of  small 
businesses  would  likely  increa.se 
competition  and  lower  the  prices  on  set- 
aside  procurements.  A  large  base  of 
small  business  may  create  an  incentive 
for  Federal  agencies  to  set  aside  more 
procurements  creating  greater 
opportunities  for  all  small  businesses. 
Large  businesses  with  small  business 
subcontracting  goals  may  also  benefit 
from  a  larger  pool  of  small  businesses  by 
enabling  them  to  better  achieve  their 
subcontracting  goals  and  at  lower 
prices.  No  estimate  of  cost  savings  from 
these  contracting  decisions  can  be  made 
since  data  are  not  available  to  directly 
measure  price  or  competitive  trends  on 
Federal  contracts. 

To  the  extent  that  up  to  8.760 
additional  firms  could  become  active  in 
Federal  small  business  programs,  this 
may  entail  some  additional 
administrative  costs  to  the  Federal 
government  associated  with  additional 
bidders  for  Federal  small  business 
procurement  programs,  additional  firms 
seeking  SBA  guaranteed  lending 
programs,  and  additional  firms  eligible 
for  enrollment  in  SBA's  PRO-Net  data 
base  program.  Among  businesses  in  this 
group  seeking  SBA  assistance,  there  will 
be  some  additional  costs  associated  with 
compliance  and  verification  of  small 
business  status  and  protests  of  small 
business  status.  These  costs  are  likely  to 
generate  minimal  incremental 
administrative  costs  since 
administrative  mechanisms  are 
currently  in  place  to  handle  these 
administrative  requirements. 

The  costs  to  the  Federal  government 
may  be  higher  on  some  Federal 
contracts.  With  greater  number  of 
businesses  defined  as  small.  Federal 
agencies  may  choose  to  set  aside  more 
contracts  for  competition  among  small 
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businesses  rather  than  using  full  and 
open  competition.  The  movement  frtjm 
unrestricted  to  set-d.sid*'  is  iikt'iv  to 
result  in  competition  amimg  ffwer 
bidders  for  a  contract.  Also,  higher  co.sts 
mav  result  if  additional  full  and  open 
contracts  are  awarded  through 
HUBZone  and  SDB  prii:^  adjustnuuits 
The  additional  costs  associated  with 
fewer  bidders,  however,  are  likely  to  be 
minor  since,  as  a  matter  of  policv. 
procurements  may  be  set  aside  for  small 
businesses  or  under  the  8(a),  HUBZone 
Programs  only  if  awards  are  expected  to 
be  made  at  fair  and  reasonable  prices. 

The  proposed  size  standard  may  have 
distributional  effects  among  large  and 
small  busmesses.  Although  the  actual 
outcome  of  the  gains  and  losses  among 
small  and  large  businesses  cannot  be 
estimated  with  certainty,  several  trends 
are  likelv  to  emerge.  First,  there  may  be 
a  transfer  of  some  Federal  contracts  to 
small  businesses  from  large  businesses. 
Large  businesses  mav  have  fewer 
Federal  contracting  opportunities  as 
Federal  agencies  decide  to  set  aside 
more  Federal  prf)curements  for  small 
businesses.  Also,  some  Federal  (  oritra(  t-, 
may  be  awarded  to  HI  'BZone  or  small 
disadvantaged  businesses  instead  ot  a 
large  business  since  those  two  c:ategories 
of  small  businesses  are  eligible  for  price 
adjustments  for  contracts  com[)eted  on  a 
full  and  open  basis.  Similarly,  currentk' 
defined  small  businesses  may  obtain 
fewer  Federal  contacts  due  to  the 
increased  c;ompetition  from  more 
businesses  defined  as  small  This 
transfer  may  be  offset  bv  a  greater 
number  of  Federal  procurements  set 
aside  for  all  small  businesses.  The 
potential  transfer  of  contracts  away  from 


large  and  currently  defined  small 
businesses  would  be  limited  by  the 
number  of  newly  defined  and 
expanding  small  businesses  were 
willing  and  able  to  sell  to  the  Federal 
(iovernment.  The  potential 
distributional  impacts  of  these  transfers 
mav  not  bt;  estimated  with  any  degree 
of  precision  since  the  data  on  the  size 
of  business  receiving  a  Federal  contract 
are  limited  to  identifying  small  or  other- 
fhan-small  businesses. 

The  intlation  adjustment  to  SBA's 
monetary-based  size  standards  operators 
is  consistent  with  SBA's  statutory 
mandate  to  assist  small  business.  This 
regulatorv  action  also  promotes  the 
.Administration's  objectives.  One  of 
.SBA's  goals  in  support  of  the 
.Administration's  obj(!ctives  is  to  help 
individual  small  businesses  succeed 
through  fair  and  equitable  access  to 
capital  and  credit.  Government 
t;ontracts.  and  management  and 
technical  assistance.  Reviewing  and 
modifving  size  standards  when 
appropriate  (insures  that  intended 
beneficiaries  have  access  to  small 
business  programs  designed  to  assist 
them.  Size  standards  do  not  interfere 
with  State,  local,  and  tribal  governments 
111  the  exercise  of  their  government 
functions  In  a  few  cases.  State  and  local 
governments  have  voluntarilv  adopted 
SBA's  size  standards  for  their  programs 
to  eliminate  the  need  to  establish  an 
administrative  mechanism  to  develop 
thi'ir  own  size  standards. 

Final  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act 
(RF.M.  this  rule  may  have  a  significant 
iinpatt  on  a  substantial  number  of  small 
entities.  Immediately  below,  SBA  sets 


forth  a  final  regulatory  flexibility 
analysis  (FRFA)  of  this  rule  addressing 
the  need  for,  and  objectives  of.  the  rule: 
the  significant  issues  raised  by 
commenters  to  the  initial  regulatory 
flexibility  analysis;  SBA's  description 
and  estimate  of  the  number  of  small 
entities  to  which  the  rule  will  apply;  the 
projected  reporting,  record  keeping,  and 
other  compliance  requirements  of  the 
rule;  and  alternatives  to  the  final  rule 
considered  by  SBA  that  minimize  the 
impact  on  small  businesses. 

HI  What  Is  the  Need  for,  and  Objectives 
of.  This  Rule? 

A  review  of  the  latest  available 
inflation  indices  show  inflation  has 
increased  a  sufficient  amount  to  warrant 
an  adjustment  to  the  current  receipt- 
based  size  standards.  As  discussed  in 
the  supplemental  information,  the 
objective  of  this  rule  is  to  restore  the 
small  business  eligibility  of  businesses 
who  have  grown  above  the  size  standard 
due  to  inflation  rather  than  to  an 
expansion  of  business  activity. 

121  What  Significant  Issues  Were  Raised 
By  the  Public  Comments  in  Response  to 
the  Initial  Regulator^'  Flexibilitv 
Analysis  I IFRA  I? 

SBA  received  no  comments  in 
response  to  the  IRFA  of  the  Interim 
Final  Rule. 

13 j  What  Is  SBA 's  Description  and 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Rule  Will  Apply? 

SBA  estimates  that  there  will  be 
approximately  8,760  newly  designated 
small  business,  distributed  as  follows  by 
NAICS  Sectors  and  Subsectors: 


Estimate  of  Firms  Gaining  Small  Business  Status 


Numt)er  of 
firms 


Associated  an- 
nual sales 
(billion) 


Retail 

Sectors  44-45    

Services 

Sectors  51  52,  54.  55.  61.  62.  71, 
Finance   Insurance  and  Real  Estate 

Sectors  52-53  

Transportation  &  Utilities 

Sectors  22  &  48  

Construction  and  Refuse 

Sector  23  &  Subsector  562  


72  81    and  Subsectors  531    532,  561 


Total 


2,800 

$17 

4,100 

22 

650 

3 

450 

3 

760 

10 

8.760 

55 

Source:  1997  Economic  Census.  U  S  Census  Bureau  Special  Tabulation  for  SBA  Sales  estimates  restated  to  2000  dollars. 


The  percentage  increase  in  the 
number  of  small  businesses  that  will 
result  from  this  rule,  compared  to  the 
existing  base  of  small  businesses,  is 


estimated  to  be  about  two-tenths  of  one 
percent  The  special  tabulation  of  the 
1997  Economic  C^ensus  for  SBA  reports 
5.082.970  total  firms  in  the  U.S. 


economy  as  defined  by  this  census.  We 
estimate  that  98.4  percent  of  all 
businesses  in  the  U.S.  are  currently 
defined  as  small  under  the  existing  size 
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standards.  Under  the  rule,  this  will 
increase  to  98.6  percent.  The  percentage 
increase  of  annual  sales  in  the  U.S. 
economy  attributed  to  these  new  small 
businesses  is  likely  to  be  approximately 
seven-tenths  of  one  percent.  This  will  be 
applied  to  a  base  of  28.6  percent.  Thus 
under  this  proposal  the  percent  of  sales 
attributed  to  firms  defined  as  small 
businesses  in  the  U.S.  is  likely  to 
increase  to  29.3  percent. 

Currently,  5,003,048  businesses  are 
small.  Less  than  five  percent  of  these 
businesses  utilize  SBA  programs.  For 
example,  in  SBA's  PRO-Net  (a  SBA 
database  of  small  businesses  interested 
in  contracting  with  the  Federal 
Government)  195.000  firms  are 
currently  registered.  In  fiscal  year  2001, 
43.817  firms  received  7(a)  guaranteed 
loans.  Thus,  with  this  inflation 
adjustment,  the  likely  impact  of  this 
rule  would  be  limited  to  the  8,760  firms 
that  will  gain  small  business  status  as  a 
result  of  this  rule.  This  figure  is  based 
on  the  U.S.  Census  Bureau's  special 
tabulation  of  the  1997  Economic  Census 
for  SBA's  Office  of  Size  Standards, 
using  size  distribution  of  firms'  tables. 
The  following  table  shows  these  data. 

Table  1  .—Industry  Data 


Category 


Total  Businesses  

Current  Small  Businesses  (all 
sectors)  

Current  Small  Businesses  (af- 
fected sectors)  

Small  Businesses  witti  ttie 
adoption  of  this  mie  

Small  Businesses  Registered  in 
PRO-Net 

Small  Businesses  witti  7(a) 
Loans  


Firms 


5,082,970 
5,003,048 
5,001,642 
5,011,808 
195,000 
43,817 


The  8,760  firms  gaining  small 
business  status  will  become  eligible  to 
seek  available  SBA  assistance  provided 
that  they  meet  other  program 
requirements. 

In  addition,  SBA  cannot  ascertain  the 
entire  impact  of  this  inflation 
adjustment  on  current  small  businesses 
as  many  Federal,  state,  and  local 
agencies  and  authorities  use  SBA's  size 
standards  for  their  programs  and  SBA 
does  not  have  information  on  each  of 
these  uses  to  evaluate  the  impact  of  the 
size  standards  changes. 

(4)  Will  This  Rule  Impose  Any 
Additional  Reporting  or  Recordkeeping 
Requirements  on  Small  Businesses? 

This  rule  does  not  impose  any  new 
information  collection  requirements 
from  SBA  which  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501-3520.  A 


new  size  standard  does  not  impose  any 
additional  reporting,  record  keeping  or 
compliance  requirements  on  small 
entities.  Increasing  size  standards 
expands  access  to  SBA  programs  that 
assist  small  businesses,  but  does  not 
impose  a  regulatory  burden  as  they 
neither  regulate  nor  control  business 
behavior, 

(5)  What  Are  the  Steps  SBA  Has  Taken 
To  Minimize  the  Significant  Economic 
Impact  on  Small  Businesses? 

Most  of  the  economic  impact  on  small 
businesses  will  be  positive.  The  most 
significant  benefits  to  businesses  that 
would  obtain  small  business  status  as  a 
result  of  adoption  of  this  final  rule  are 
(1)  eligibility  for  the  Federal 
Government's  procurement  preference 
programs  for  small  businesses,  8(a] 
firms,  small  disadvantaged  businesses, 
and  businesses  located  in  Historically 
Underutilized  Businesses  Zones;  and  (2) 
the  eligibility  for  SBA's  financial 
assistance  programs  such  as  7(a),  504. 
and  Economic  Injury  Disaster  Loan 
(EIDL)  Assistance  programs. 

SBA  estimates  that  firms  gaining 
small  business  status  could  potentially 
obtain  Federal  contracts  worth  $39.2 
million  per  year  under  the  small 
business  set-aside  program,  the  8(a) 
program  or  unrestricted  contracts.  This 
represents  0.7  of  1  percent  of  the  $5.6 
billion  the  Federal  government  awarded 
to  small  business  prime  contractors  in 
FY2000  for  initial  awards.  We  view  the 
additional  amount  of  contract  activity  as 
the  potential  amount  of  transfer  from 
non-small  to  newly  designated  small 
firms.  In  many  cases,  businesses  that 
had  been  small  but  outgrew  the  size 
standards  within  the  past  seven  years 
due  to  inflation  will  again  be  considered 
small  businesses.  This  does  not 
represent  the  creation  of  new- 
contracting  activity  by  the  Federal 
government,  merely  a  possible 
reallocation  or  transfer  to  different  size 
firms. 

Under  SBA's  7(a)  Guaranteed  Loan 
program  and  Certified  Development 
Company  (504)  program,  SBA  estimates 
that  approximately  $17  million  in  new 
Federal  loan  guarantees  could  be  made 
to  these  newly  defined  small  businesses. 
This  represents  0.19  percent  of  the  $9 
billion  in  loans  that  were  guaranteed  by 
the  SBA  under  these  two  financial 
programs  to  firms  in  industries  with 
monetary-based  size  standards. 
Considering  that  the  average  size  of 
firms  gaining  small  business  status  will 
be  $6  million,  demand  for  assistance 
will  likely  be  less  than  the  overall 
participation  rate  for  SBA  loans  among 
firms  of  all  sizes.  In  any  given  year  less 
than  1  percent  of  all  small  businesses 


receive  SBA  financing.  Since  larger 
firms  are  less  likely  to  seek  SBA 
financial  assistance,  we  believe  that  no 
more  than  one-half  of  1  percent  of  the 
newly  designated  small  business  would 
seek  SBA  assistance.  SBA  estimates  that 
approximately  45  out  of  the  8.760  firms 
would  seek  SBA  financing.  SBA 
financial  assistance  recipients  of  this 
size  on  average  obtain  assistance  worth 
$375,000,  so  the  impact  in  terms  of  new 
loans  generated  is  estimated  to  be  $17 
million. 

The  adopted  inflation  adjustment  to 
size  standards  will  minimize  the  impact 
on  small  businesses  in  two  ways.  First, 
small  and  more  periodic  inflation 
adjustments  than  SBA  had  adopted  in 
the  past  will  help  to  retain  small 
business  status  for  many  businesses  and 
limit  the  number  of  businesses  whose 
status  changes  from  small  to  nonsmall 
back  to  small.  Second,  more  frequent 
inflation  adjustments  avoid  the  situation 
where  existing  small  businesses  find 
themselves  immediately  competing 
against  a  large  number  of  newly  defined 
small  businesses.  For  example,  SBA 
estimated  that  20,000  businesses  gained 
small  business  status  from  the  1994 
inflation  compared  to  the  8,760 
businesses  by  this  final  rule's 
adjustment. 

(6)  Alternatives 

(a)  What  Are  the  Legal  Policies  or 
Factual  Reasons  for  Selecting  the 
Ahernative  Adopted  in  the  Final  Rule? 

As  stated  in  the  Small  Business  Act 
15.  U.S.C.  631  and  13  CFR  part  121. 
SBA  establishes  size  standards  based  on 
industry  characteristics  and  for  non- 
manufacturing  concerns  on  the  basis  of 
the  annual  average  gross  receipts  of  a 
business  concern  over  a  period  of  three 
years.  As  these  referenced  concerns' 
receipts  are  subject  to  the  effects  of 
inflation,  SBA  must  make  an  adjustment 
of  15.8  percent  in  order  to  restore 
eligibility  to  firms  that  may  have  lost 
small  business  status  solely  due  to  the 
effect  of  inflation. 

(b)  What  Alternatives  Did  SBA  Reject' 
SBA  considered  two  alternatives  to 

this  rule.  First,  to  wait  until  inflation 
has  increased  a  greater  amount  before 
proposing  an  adjustment  to  receipt- 
based  size  standards.  Previous  inflation 
adjustments  ranged  between  48  percent 
to  100  percent.  SBA  believes  that  more 
frequent  adjustments  are  necessary 
since  smaller  amounts  of  inflation  can 
change  the  small  business  eligibility  of 
a  large  number  of  businesses. 

Second,  SBA  considered  a  policy  of 
automatically  adjusting  size  standards 
for  inflation  on  a  fixed  schedule.  SBA 
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believes  inflation  must  be  closely 
monitored  to  assess  the  impact  of 
inflation  on  size  standards.  Automatic 
adjustments  may  lead  to  inappropriate 
changes  to  size  standards  and  prevent 
the  Agency  from  taking  into 
consideration  other  factors  that  bear  on 
the  review  of  size  standards,  such  as 
changes  in  industry  structure  or 
Administration  policies.  Furthermore, 
an  automatic  adjustment  could  require 
SBA  to  make  insignificant  changes  (;  e  , 
1  percent)  or  to  wait  a  longer  period  of 
time  than  necessary  to  adjust  size 
standards  if  inflation  rapidly  increases 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure,  Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business. 
Small  businesses. 

Accordingly,  the  interim  rule 
amending  13  CFR  part  121,  which  was 
published  at  67  FR  3041  on  |anuar>'  23. 
2002,  is  adopted  as  a  final  rule. 

Dated:  October  10,  2002. 
Hector  V,  Barrvlo. 

Administrator 

IFR  Doc.  02-27060  Filed  10-23-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  2000-CE~M-AD;  Amendment 
39-12920;  AD  2002-21-13] 

RiN2120-AA64 

Ainworthiness  Directives;  Rayttwon 
Aircraft  Company  Beech  Models  35, 
35R,  A35,  and  B35  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  98-13-02, 
which  currently  requires  operating 
limitations  on  Raytheon  Aircraft 
Company  (Raytheon)  Beech  Models  35, 
35R,  A35,  and  835  airplanes.  This  AD 
is  the  result  of  Raytheon  developing 
inspection  and  modification  procedures 
that,  when  accomplished  on  the  affected 
airplanes,  will  eliminate  the  need  for 
the  operating  limitations.  This  AD 
retains  the  operating  limitations  for  the 
affected  airplanes  until  the  recently 
developed  inspection  and  modification 
procedures  are  accomplished.  This  AD 
also  requires  repetitive  inspections  of 
the  fuselage  structure.  The  actions 


specified  by  this  AD  are  intended  to 
prevent  structural  failure  of  the  V-tail. 
which  could  result  in  loss  of  control  of 
the  airplane 

DATES:  This  AD  becomes  effective  on 
December  10,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  December  10,  2002, 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
the  Raytheon  Aircraft  Company,  P.O. 
Box  85.  Wichita,  Kansas  67201-0085: 
telephone:  (800)  625-7043  or  (316)  676- 
4556.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
44- AD,  901  Locust,  Room  506,  Kansas 
City.  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW  .  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

T.N  Baktha.  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100.  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4155;  facsimile:  (316)  946-^407. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

Has  FAA  Taken  Any  Action  on  the 
Raytheon  Airplane  Ruddervator  System 
to  This  Pomf 

AD  98-13-02.  Amendment  39-10590 
(63  FR  31916,  June  11.  1998),  currently 
requires  the  following  on  Raytheon 
Beech  Models  35.  A35,  B35,  and  35R 
airplanes: 

— Fabricating  a  placard  that  restricts  the 
never  exceed  speed  (Vne)  to  no  more 
than  144  miles  per  hour  (MPH)  or  125 
knots  (KTS)  indicated  airspeed  (IAS) 
and  installing  this  placard  on  the 
instrument  panel  within  the  pilot's 
clear  view; 

— Marking  a  red  line  on  the  airspeed 
indicator  glass  at  144  MPH  (125  KTS); 

— Marking  a  white  slippage  mark  on  the 
outside  surface  of  the  airspeed 
indicator  between  the  glass  and  case; 
and 

— Inserting  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  pilot's 
operating  handbook/ airplane  fiight 
manual  (POH/AFM). 

In  addition.  AD  94-20-04, 
Amendment  39-9032  (59  FR  49785, 
September  30,  1994),  requires  the 
following  on  certain  Beech  Models  C35, 
D35.  E35,  F35.  G35,  H35.  J35.  K35,  M35, 
N35,  P35.  S35.  V35.  V35A,  and  V35B 
airplanes,  as  well  as  the  Beech  Models 
35.  A35.  B35.  and  35R  airplanes: 


— Checking  the  ruddervator  static 
balance  and  rebalancing  the 
ruddervators  when  the  balance  is  not 
in  accordance  with  manufacturer's 
specifications  or  anytime  the 
ruddervators  are  repaired  or 
repainted; 

— Repetitively  inspecting  the  fuselage 
bulkheads  for  damage  and  replacing 
any  damaged  parts; 

— Installing  stabilizer  reinforcements  for 
some  airplane  models,  as  applicable; 

— Fabricating  emd  installing  airspeed 
limitation  placards; 

— Incorporating  certain  airspeed 
limitations  into  the  POH/AFM; 

— Inspecting  the  empennage,  aft 
fuselage,  and  ruddervator  control 
system  for  damage  and  replacing  or 
repairing  ciny  damaged  parts;  and 

— Ensuring  the  accuracy  of  the  airplane 
basic  weight  and  balance  information 
and  immediately  correcting  any 
discrepancies. 
Accomplishment  of  these  actions  is 

required  in  accordance  with  the 

instructions  to  either  Beech  Kit  No. 

35-4016-3,  35-4016-5,  35-4016-7,  or 

35-4016-9,  as  applicable  and  as 

specified  in  Beech  Service  Bulletin  No. 

2188.  dated  May,  1987,  and  the 

applicable  maintenance  and  shop 

manuals. 

What  Has  Happened  Since  AD  94-20- 
04  and  AD  98-13-02  To  Initiate  This 
Action? 

AD  94-20-04  contains  minor  errors 
and  FAA  receives  periodic  calls  from 
the  public  for  clarification. 

In  addition.  Raytheon  has  issued 
Recommended  Service  Bulletin  No.  SB 
27-3358.  Issued:  February,  2000,  which 
includes  procedures  for  inspecting  the 
aft  fuselage,  ruddervator,  and  related 
systems  for  acceptable  condition  and 
rebalancing  the  ruddervators  to  new 
specifications  (upper  limit  reduced  from 
19.8  to  18  inch-pounds  (tail  heavy)). 
Accomplishing  these  inspections  will 
eliminate  the  need  for  the  operating 
limitations  of  AD  98-13-02.  This 
service  bulletin  also  includes  the 
procedures  necessary  for  continuing  the 
repetitive  inspections  of  the  empennage, 
aft  fuselage,  and  ruddervator  control 
system  (the  inspections  that  AD  94-20- 
04  currently  requires). 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  Raytheon  Beech  Models 
35,  35R,  A35.  and  B35  airplanes.  This 
proposal  was  published  in  the  Federal 
Remoter  as  a  notice  of  proposed 
rulemaking  (NPRMl  on  March  26.  2001 
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(66  FR  16418).  The  NPRM  proposed  to 
supersede  AD  98-13-02,  Amendment 
39-10590.  The  NPRM  also  proposed  to 
require  you  to  inspect  the  aft  fuselage, 
ruddervator,  and  related  systems  for 
acceptable  condition  on  Beech  Models 
35,  35R.  A35,  and  B35  airplanes;  adjust 
ruddervator  balance  to  the  new  limits; 
and  repair  or  replace  damaged  parts,  as 
necessary.  This  proposed  inspection 
requirement  along  with  the  new 
proposed  limits  for  the  ruddervator 
balance  (set  forth  in  Raytheon 
SB  27-3358,  section  3.A)  would 
terminate  the  need  for  the  operating 
limitations  for  those  airplanes. 

Was  the  Public  Invited  to  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 
the  comments  received  on  the  proposal 
and  FAA's  response  to  each  comment: 

Comment  Issue  No.  1:  Allow  Equipment 
Options  for  Propeller  Balancing  and 
Give  Credit  if  the  Equipment  Has  Been 
Recently  Balanced 

What  Is  the  Commenter's  Concern? 

Several  commenters  state  that 
requiring  the  propeller  to  be  balanced  in 
accordance  with  the  service  information 
is  too  restrictive.  Raytheon  Service 
Bulletin  SB  27-3358  specifies  the 
propeller  balance  in  accordance  with 
the  Chadwick-Helmuth  Dynamic 
Propeller  balancer/analyzer  procedure. 
These  commenters  believe  that  this  is 
too  restrictive  because  several  different 
manufacturers'  equipment  is  available. 
They  request  that  FAA  include  other 
options.  These  commenters  also  request 
that  we  give  credit  to  those  owners/ 
operators  who  already  recently  had  the 
propeller  balancing  accomplished. 

What  Is  FAA's  Response  to  the  Concern? 

The  proposed  AD  does  not  specify 
balancing  of  the  propellers.  This  is  only 
specified  in  paragraph  (12)  of  Raytheon 
Service  Bulletin  SB  27-3358,  Issued: 
February,  2000.  We  do  recommend 
balancing  the  propellers  to  0.02  inch  per 
second  (ips)  or  better  using  suitable 
equipment  (if  you  have  Isot  already  done 
the  balancing  within  the  last  5  years). 

We  are  not  changing  the  final  rule 
based  on  these  comments. 

Comment  Issue  No.  2:  Allow  Equipment 
Options  for  Skin  Thickness  and 
Acknowledge  Differences  in  Skin 
Thickness 

What  Is  the  Commenter's  Concern? 

Several  commenters  present  the  same 
concern  with  the  equipment  used  to 
measure  skin  thickness  as  that  concern 
with  the  propeller  balancing.  That 


concern  is  specifying  only  one  piece  of 
equipment.  These  same  commenters 
also  state  that  there  are  differences  in 
skin  thickness,  e.g.,  0.016  inch  instead 
of  0.018  inch. 

What  Is  FAA's  Response  to  the  Concern? 

We  concur  that  specifying  only  one 
piece  of  equipment  for  the  skin 
thickness  measurement  is  too 
restrictive. 

We  are  changing  the  final  rule  AD 
action  to  state  that  you  must  accomplish 
this  measurement  in  accordance  with  a 
digital  ultrasonic  skin  tester  or 
equivalent  skin  tester  or  by  direct 
methods  that  utilize  calipers  and 
micrometers. 

We  also  concur  that  there  are 
differences  in  skin  thickness.  We  are 
adding  to  the  final  rule  AD  action 
reference  to  the  different  skin 
thicknesses  that  are  specific  to  each 
airplane  serial  number  and  the  location 
(fuselage  stations)  of  each  affected  skin 
part  number. 

Comment  Issue  No.  3:  Only  Require  a 
Designated  Engineer  Review  (DER)  of 
Modifications  When  Major  Structural 
Changes  Have  Been  Made 

What  Is  the  Commenter's  Concern? 

Several  commenters  state  that  a  DER 
review  for  major  structural 
modifications  can  be  very  expensive. 
These  commenters  recommend  that  an 
airframe  and  powerplant  (A&P) 
mechanic  be  allowed  to  accomplish  this 
review. 

What  Is  FAA 's  Response  to  the  Concern? 

The  proposed  AD  does  not  specif\'  a 
DER  review  of  major  structural 
modifications.  This  is  only  specified  in 
Raytheon  Service  Bulletin  SB  27-3358, 
Issued:  February,  2000.  If  an  A&P 
mechanic  suspects  that  the 
modifications  might  extensively  affect 
the  structural  integrity  of  the  airplane,  a 
DER  review  is  highly  recommended. 

We  will  add  the  following  note  to  the 
final  rule  AD: 

■'Only  the  inspections,  repairs, 
replacements,  and  airplane  basic  weight  and 
balancing  requirements  are  required  by 
paragraphs  (d)(.S).  (d)(6),  (d)(7),  (d)(7)(i),  and 
(d)(7)(ii)  of  this  AD  and  the  Appendix  to  this 
AD.  Other  actions  specified  in  Raytheon 
Service  Bulletin  SB  27-.3358  such  as  a  DER 
review  for  major  structural  modifications  are 
not  required  by  this  AD.  If  you  have  major 
modifications  incorporated  in  the  aft  fuselage 
or  empennage,  we  recommend  a  Structures 
DER  review  to  ensure  that  the  structural 
integrity  is  maintained  after  the 
modifications." 


Comment  Issue  No.  4:  This  AD  Will  Not 
Address  the  Problem  Unless  the 
Counterweight  Configuration  is 
Updated 

What  Is  the  Commenter's  Concern? 

One  commenter  relates  an  experience 
of  making  physical  changes  to  counter 
weights  as  part  of  repainting.  These 
changes  used  modified  Beech  parts  that 
resulted  in  getting  good  balance  and 
minimum  weight.  In  fact,  the 
commenter  states  that  the  balance 
required  the  same  weight  as  was  used 
with  the  airplane's  1949  deliver*-,  even 
though  the  ruddervators  had  new  skins 
with  factory  epoxy  primer.  The 
commenter  points  out  the  proposed  AD 
will  not  address  the  problem  unless  the 
counterweight  configuration  is  updated. 

What  Is  FAA's  Response  to  the  Concern? 

We  do  not  concur.  We  do  not  have 
any  information  that  indicates  a  balance 
specified  in  the  service  information 
cannot  be  obtained  on  the  affected 
airplanes.  If  the  balance  cannot  be 
obtained,  we  will  consider  alternative 
methods  of  compliance  (AMOCs)  to  this 
portion  of  the  AD  provided 
substantiating  information  is  submitted 
with  the  request. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  5:  The  NPRM  Is 
Confusing  About  When  the  Speed 
Restrictions  Are  Required  and  When 
They  May  Be  Removed 

What  Is  The  Commenter's  Concern? 

One  commenter  states  that  it  is 
unclear  when  the  speed  restrictions 
must  be  incorporated  and  when  they 
may  be  removed.  The  commenter 
requests  clarification  on  this  subject. 

What  Is  FAA 's  Response  to  the  Concern? 

The  NPRM  retains  the  speed 
restrictions  from  AD  98-13-02.  which 
was  effective  on  July  7,  1998.  The 
Compliance  column  of  the  chart  in 
paragraph  (d)(1)  of  the  AD  states  this. 

In  addition,  paragraph  (d)(7)(iii)  states 
"Discontinue  the  placard  and  operating 
limitations  required  by  paragraphs  (d)(1) 
through  (d)(4)  of  this  AD."  This  is  in 
sequence  with  the  actions  required  that 
lead  up  to  this  limitations  removal. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  6:  This  AD  Does  Not 
Address  the  Root  Cause  of  the  Problem 

What  Is  the  Commenter's  Concern? 

One  commenter  states  that  FAA  has 
not  found  any  specific  fault  with  the 
affected  airplanes  that  could  be 
corrected  to  prevent  the  tail  vibration. 
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The  proposed  AD  would  only  provide 
actions  to  detect  and  correct  the  damage 
after  it  happened  and  would  allow  thi.s 
potential  damage  to  occur.  The 
commenter  requests  that  FAA  identify 
the  root  cause  of  the  problem  and  then 
work  to  develop  a  modification  that 
would  prevent  the  problem  from 
reoccurring. 

What  Is  FA  As  Response  to  the  Concern? 

Raytheon  has  analyzed  and  tested  for 
many  years  to  find  the  root  cause  for  the 
problem.  Raytheon  has  not  been  able  to 
identify-  an  obvious  single  cause  for  the 
ruddervator  problems  on  the  affected 
airplanes  However.  Raytheon's  analyses 
indicate  that  the  new  limits  of  the 
ruddervator  balance  set  by  this  AD  wdl 
greatlv  enhance  the  ruddervator 
stability. 

Therefore.  FAA  has  determined  that  it 
is  imperative  that  those  operating  the 
affected  airplanes  follow  all  operating 
limitations  and  restrictions,  ensure  that 
all  balance  limits  are  correct,  and  follow 
all  criteria  and  maintenance  manual 
procedures. 

Because  of  the  age  of  these  airplanes 
(some  of  which  are  over  40  years  old), 
we  must  closelv  monitor  the  continued 
airworthiness  safety  even  if  all  limits, 
operations,  and  maintenanc:e  proctHlur^s 
are  followed. 

Additional  maintenance  or  operating 
procedures  may  be  necessary  to  ensure 
their  continued  operational  safetv 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  7:  Increase  the  2- 
year  Compliance  Time  to  3  Years 

What  Is  thf  Cnmmenter's  Concern? 

One  commenter  states  that  there  are 
not  enough  maintenance  facilities  to 
accomplish  the  inspections  in  paragraph 
(d){7)  of  the  proposed  AD  on  all  affected 
airplanes  within  2  years  The 
commenter  recommends  that  FAA 
change  this  compliance  time  to  3  years 

What  Is  FAA  s  Response  to  the  Concern:" 

We  concur  and  will  change  the  final 
rule  AD  action  accordingly 

Comment  Issue  No.  8:  This  AD  Is  Being 
Used  for  Maintenance 

What  Is  the  Commenter's  Concern? 

One  commenter  states  that  FAA  is 
using  this  AD  to  enforce  the  use  of 
correct  maintenance  procedures  and  to 
establish  better  or  improved 
maintenance  procedures  on  the  affet.ted 
airplanes.  The  commenter  states  that 
this  is  an  incorrect  use  of  an  AD  and 
punishes  those  who  have  adequately 
maintained  their  airplanes.  We  infer 
that  the  commenter  either  wants  the 


NPRM  withdrawn  or  wants  an 
exemption  from  the  AD. 

What  Is  FAA  s  Response  to  the  Concern? 

Although  we  concur  that  part  of  this 
action  is  mandating  better  or  improved 
maintenance  procedures,  we  do  not 
agree  that  this  is  an  incorrect  use  of  an 
AD  We  are  not  issuing  this  AD  to 
enforce  the  current  procedures  in  the 
maintenance  manual.  An  incorrect  use 
of  an  AD  would  be  to  mandate  the  exact 
same  actions  that  were  part  of  the 
operators  maintenance  program  at  the 
time  of  aircraft  delivery. 

The  actions  of  this  AD  are  not  to  be 
used  instead  of  the  current  maintenance 
practices.  They  are  to  work  concurrently 
with  the  current  maintenance  practices. 
Based  on  the  service  history  we  have 
received  on  this  subject  over  the  years 
and  our  evaluation  of  the  subject,  we 
have  determined  that  this  AD  is  justified 
and  the  proposed  actions  should  be 
complied  with. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  9:  Remove  the 
Repetitive  Requirement  for  the  Skin 
Thickness  Measurement 

lV7i(j/  Is  the  Commenter's  Concern? 

Several  commenters  request  that  FAA 
remove  the  repetitive  requirement  for 
measuring  the  skin  thickness.  The 
commenters  state  that  the  inspection  is 
done  to  determine  whether  the 
thickness  is  reduced  beyond  acceptable 
limits  due  to  corrosion  or  due  to  surface 
polishing  or  abrasion  over  time. 

What  Is  FAA  s  Response  to  the  Concern? 

The  FAA  concurs.  The  intent  was  to 
only  require  the  skin  thickness 
measurement  once  within  the  next  100 
hours  TIS. 

We  will  change  the  repetitive  skin 
thickness  measurement  in  the  final  rule 
AD  to  a  one-time  action. 

Comment  Issue  No.  10:  Do  Not  Require 
the  Rebalancing  of  the  Ruddervator  if 
the  Logbooks  Show  it  is  Already  Within 
the  Correct  Balance  Limits 

What  Is  the  Commenter's  Concern? 

One  commenter  states  that  the 
ruddervator  rebalancing  limits  should 
not  be  required  if  the  logbook  shows 
that  these  limits  are  currently  met.  The 
commenter  recommends  that  we  give 
accomplishment  credit  for  this  portion 
of  the  AD  when  the  logbook  entry  shows 
that  the  ruddervator  limits  are  met. 

What  Is  FAA  s  Response  to  the  Concern? 

We  concur  that  accomplishment 
credit  should  be  given  if  the  logbook 
"positively  "  shows  that  the 


ruddervators  meet  the  limits  specified 
in  the  service  bulletin.  To  "positively" 
show  this,  the  entry  must  indicate  that 
the  ruddervator  is  within  the  specified 
limits  and  list  the  details  of  the 
balancing.  This  includes  balancing 
methods  used  and  the  amount  of 
weights  and  washers  used. 

We  will  change  the  final  rule  AD 
action  accordingly. 

Comment  Issue  No.  11:  Allow  the 
Option  of  Accomplishing  Either  the 
Inspections,  Modifications,  and 
Balancing  Requirements  or  Operating 
Within  the  Current  Speed  Restrictions 

What  Is  the  Commenter's  Concern? 

Several  commenters  state  the  actions 
in  the  proposed  AD  should  only  be 
required  for  those  airplane  operators 
who  choose  to  exceed  the  current  speed 
restrictions.  The  commenters  suggest 
that  the  AD  should  provide  the  choice 
of  accomplishing  the  proposed 
inspections,  modifications,  and 
balancing  requirements  or  maintaining 
the  speed  restrictions  currently  required 
by  AD  98-13-02. 

What  Is  FAA  s  Response  to  the  Concern? 

We  do  not  concur  that  the 
inspections,  modifications,  and 
balancing  requirements  should  be 
optional.  Some  of  the  affected  airplanes 
are  over  40  years  old.  A  thorough 
inspection  over  that  provided  during 
annual  and  100-hour  inspections  is 
necessary  to  ensure  the  continued 
airworthiness  of  these  airplanes.  The 
inspections  in  the  proposed  AD  provide 
this  type  of  inspection. 

Also,  this  AD  will  impose  tighter 
margins  on  the  ruddervator  balance  and 
this  will  improve  the  dynamic 
characteristics  of  the  airplane  and  yield 
a  more  stable  airplane. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  12:  Do  Not  Require 
100-Hour  TIS  Inspections  of  the 
Ruddervator  Travel 

What  Is  the  Commenter's  Concern? 

Several  commenters  state  that  the 
ruddervator  travel  need  not  be  inspected 
every  100  hours  TIS.  These  commenters 
state  that  this  is  too  repetitive.  The 
commenters  do  not  recommend  a 
different  compliance  time  so  we  infer 
that  the  commenters  want  a  one-time 
inspection  of  the  ruddervator  travel. 

What  Is  FAA 's  Response  to  the  Concern? 

We  concur  that  the  ruddervator  travel 
should  only  be  a  one-time  action. 

We  are  changing  the  AD  final  rule 
action  accordingly. 
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Comment  Issue  No.  13:  Make  the 
Repetitive  Inspection  Intervals  Annual 
Instead  of  Every  100  Hours  TIS 

What  Is  the  Commenter's  Concern? 

One  commenter  states  that  the  100- 
hour  TIS  interval  for  the  proposed 
inspection  is  too  frequent.  The 
commenter  recommends  FAA  change 
these  to  annually. 
What  Is  FAA's  Response  to  the  Concern? 

We  do  not  concur.  These  aging 
airplanes  are  prone  to  fatigue  cracking 
in  the  frames  and  skins.  Our  analysis 
indicates  that  this  is  due  to  airplane 
operation  and  that  100-hour  TIS  interval 
inspections  are  necessary  to  address  the 
continued  operational  safety  of  these 
airplanes. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

Comment  Issue  No.  14:  Allow  Removal 
and.Weighing  of  the  Elevator  Assembly 
Using  a  Simple  Balance  Beam  Method 

What  Is  the  Commenter's  Concern? 

The  commenter  states  that  the  method 
outlined  in  the  service  bulletin  for 


balancing  the  ruddervator  is 
unnecessary  and  could  be  accomplished 
using  a  simple  balance  beam  method. 
The  commenter  recommends  FAA 
change  the  proposed  AD  to  allow  this 
method. 

What  Is  FAA's  Response  to  the  Concern? 

We  partially  concur.  We  have 
determined  that  the  AD  should  require 
the  ruddervator  be  balanced  using 
procedures  in  Raytheon  Service  Bulletin 
SB  27-3358.  We  would  consider  other 
methods  on  a  case-by-case  basis  if 
substantiating  information  is  submitted 
with  a  request  for  an  alternative  method 
of  compliance. 

We  are  not  changing  the  final  rule  AD 
action  based  on  this  comment. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 


proposed  except  for  the  changes  and 
clarifications  discussed  above  and 
minor  editorial  corrections.  We  have 
determined  that  these  changes, 
clarifications,  and  minor  corrections; 

— Will  not  change  the  meaning  of  the 

AD;  and 
— Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  2.211 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  initial  inspections: 


LatxK  cost 


Parts  cost 


Total  cost 
per  airplane 


Total  cost  on 
U  S  operators 


55  workhours  at  $60  per  hour  =  $3,300  $500  per  airplane 


$3,800 


$8,401,800 


The  above  figures  are  based  only  on 
the  initial  inspections  and  do  not  take 
into  accovmt  the  cost  of  repetitive 
inspections  or  adjustments,  repairs,  or 
replacements  that  will  be  necessary 
based  on  the  results  of  the  inspections. 
We  have  no  way  of  determining  the 
number  of  repetitive  inspections  each 
owner/operator  of  the  affected  airplanes 
will  incur  or  what  adjustments,  repairs, 
or  replacements  will  be  necessary  based 
on  the  results  of  the  inspections. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 
The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regidatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  98-13-02. 
Amendment  39-10590  (63  FR  31916. 
June  11,  1998),  and  by  adding  a  new  AD 
to  read  as  follows: 

2002-21-13     Raytheon  Aircraft  Company 
(Beech  Aircraft  Corporation  formerly 
held  Type  Certificate  (TO  No.  A-777): 
Amendment  39-12920;  Docket  No. 
2000-CE^4-AD;  Supersedes  AD  98-13- 
02.  Amendment  39-10590, 

(a)  What  airplanes  are  affected  by  this  AD^ 
This  AD  affects  Beech  Models  35.  35R,  A35. 
and  B35  airplanes,  all  serial  numbers,  that 
are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD'' 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  referenced  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address' 
The  actions  specified  by  this  AD  are  intended 
to  prevent  structural  failure  of  the  V-tail. 
which  could  result  in  loss  of  control  of  the 
airplane. 

Note  1:  Only  the  inspections,  repairs. 
replacements,  and  airplane  basic  weight  and 
balancing  requirements  as  specified  in  this 
AD  are  required  by  paragraphs  (d)(5).  ld)(6). 
(d)(7),  (d)(7)(i).  (d)(7)(ii)  of  this  AD  and  the 
Appendix  to  this  AD.  Other  actions  specified 
in  Raytheon  Service  Bulletin  SB  27-3358 
such  as  a  DER  review  for  major  structural 
modifications  are  not  required  by  this  .\D.  If 
you  have  major  modifications  incorporated 
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in  the  rift  fiiseld^c  ur  ►■nippiincifjf'    we 
re(  oiiimend  a  Strin  tiir>'s  DKK  rc^  !>'vv  to 


I'lisiirc  striK  turdl  intfgrilv  is  maintdined  after 

'ht'  im  ulitii  (itinns 


(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following 


Actions 


Compliance 


Procedures 


( 1 )  Fabricate  a  placard  that  restricts  ttie  never 
exceed  speed  (Vnei  to  no  more  than  144 
miles  per  hour  iMPHi  or  125  knots  (KTS)  in- 
dicated airspeed  ilAS)  and  install  this 
placard  on  the  instrument  panel  within  the  pi- 
lot s  clear  view  The  placard  should  utilize  let- 
ters of  at  least  0  10-inch  in  height  and  con- 
tain the  following  words  Never  exceed 
speed  Vne,  144  MPH  (125  KTSi  IAS 


Within  the  next  10  hours  time-in-sen/ice  (TIS) 
after  July  7  1998  (the  effective  date  of  AD 
98-13-02)  unless  already  accomplished 


Not  Applicable. 


(2)  Mark  a  red  line  on  the  airspeed  indicator 
glass  at  144  MPH  (125  KTS)  and  mark  a 
white  slippage  mark  on  the  outside  surface  of 
the  airspeed  indicator  between  the  glass  and 
case 

(3)  Insert  a  copy  of  this  AD  into  the  Limitations 
Section  of  the  airplane  flight  manual  lAFMi 


Within  the  next  10  hours  time-in-service  (TIS) 
after  July  7  1998  (the  effective  date  of  AD 
98-13-02).  unless  already  accomplished 


Not  Applicable. 


(4)  The  owner  operator  holding  at  least  a  pri- 
vate pilot  certificate  as  authorized  by  section 
43  7  of  the  Federal  Aviation  Regulations  (14 
CFR  43  7i  may  fabricate  and  install  the 
placard  as  required  by  paragraph  (d)(li  of 
this  AD  and  insert  this  AD  into  the  Limitations 
Section  of  the  AFM  as  required  by  paragraph 
(d)(3)  of  this  AD 


Within  the  next  10  hours  time-in-service  (TIS) 
after  July  7  1998  (the  effective  date  of  AD 
98-13-02)   unless  already  accomplished. 


Not  Applicable. 


Within  the  next  10  hours  time-in-service  (TIS) 
after  July  7  1998  (the  effective  date  of  AD 
98-13-02)  unless  already  accomplished 


Make  an  entry  into  the  aircraft  records  show- 
ing compliance  with  this  AD  in  accordance 
with  43  9  of  the  Federal  Aviation  Regula- 
tions (14  CFR  43  9) 


(5)  Visually  inspect  the  empennage  aft  fuse- 
lage and  ruddervator  control  system  tor 
damage 

(i)  Part  of  this  is  an  inspection  of  the  att  fuse- 
lage skin  for  wrinkles  or  cracks  Specific  skin 
thicknesses  are  presented  m  Figures  i  and  2 
of  this  AD  The  skm  thickness  measurement 
IS  not  repetitive 

(III  The  inspection  and  setting  of  the  travels  on 
the  elevator  and  elevator  trim  tabs  are  not  re 
petitive 

(iiii  Repair  or  replace  any  damaged  parts  and 
set  the  elevator  controls  rudder  and  tab  sys 
tem  controls,  cable  tensions   and  rigging 

i6)  Verity  the  accuracy  of  the  airplane  basic 
weight  and  balance  information  and  correct 
any  discrepancies 


Inspect  within  the  next  100  hours  TIS  after 
the  last  inspection  required  by  AD  94-20- 
04  or  within  the  next  25  hours  TIS  after  De- 
cember 10  2002  (the  effective  date  of  this 
AD)  whichever  occurs  later  and  thereafter 
at  intervals  not  to  exceed  100  hours  TIS, 
except  for  the  skin  thickness  measurement 
and  the  inspection  and  setting  of  the  travels 
on  the  elevator  and  elevator  trim  tabs, 
which  are  one-time  actions  Accomplish  any 
repairs  replacements  and  adjustments 
prior  to  further  flight  after  the  applicable  in- 
spection 


Accomplish  the  Inspection  and  repairs  or  re- 
placements in  accordance  with  the  proce- 
dures in  paragraphs  (5)(a)  through  (5)(f)  of 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Raytheon  Service  Bulletin  No  SB 
27-3358.  Issued  February,  2000,  and  use 
a  digital  ultrasonic  skin  tester  or  equivalent 
skin  tester  or  direct  methods  that  utilize 
calipers  and  micrometers  Specific  skin 
thicknesses  are  contained  in  Figures  1  and 
2  of  this  AD 


(7)  Inspect  the  aft  fuselage  ruddervator  and 
related  systems  for  acceptable  condition 

I I)  Repair  or  replace  any  parts  found  unaccept 
able  as  specified  m  the  service  bulletin 

III)  Rebalance  the  ruddervators  to  the  new 
specifications  that  reduce  the  upper  limit  from 
19  8  to  18  inch-pounds  (tail  heavy)  This  is 
not  necessary  initially  if  you  can  positively 
verify  in  the  logbook  that  the  ruddervators 
meet  the  limits  specified  m  the  service  bul 
letin 

(A)  To  positively  show  this,  the  entry  must  indi- 
cate that  the  ruddervator  is  within  the  speci 
fied  limits  and  list  the  details  of  the  balancing 

(B)  This  must  include  the  balancing  methods 
used  and  the  amount  of  weights  and  washers 
used 


Accomplish  the  airplane  basic  weight  and  bal- 
ance accuracy  venfication  within  the  next 
100  hours  TIS  after  December  10,  2002 
(the  effective  date  of  this  AD),  unless  al- 
ready accomplished  as  previously  required 
by  AD  94-20-04  Correct  any  discrep- 
ancies prior  to  further  flight  after  the 
verification 

Accomplish  the  inspections  within  the  next  3 
years  after  December  10,  2002  (the  effec- 
tive date  of  this  AD)  unless  already  accom- 
plished Accomplish  any  repair  or  replace- 
ment pnor  to  further  flight  after  the  inspec- 
tion Accomplish  any  ruddervator  rebal- 
ancing pnor  to  further  flight  after  the  inspec- 
tion unless  previously  accomplished  within 
the  last  100  hours  TIS  and  thereafter  when 
the  ruddervators  are  repaired  or  repainted 
(even  if  stripes  are  added  or  paint  is 
touched  up) 


Use  the  procedures  contained  In  the  Appen- 
dix to  this  AD. 


Accomplish  the  inspection  and  repairs  or  re- 
placements in  accordance  with  the  proce- 
dures in  the  ACCOMPLISHMENT  IN- 
STRUCTIONS section  of  Raytheon  Service 
Bulletin  No  SB  27-3358,  Issued:  February, 
2000  Accomplish  the  rebalancing  in  ac- 
cordance with  Section  3A(8)  of  the  service 
bulletin  and  use  the  procedure  in  Section  3 
of  Beech  Shop  Manual  35-590096B19  (or 
subsequent  revision). 
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Actions 


(Hi)  Discontinue  the  placard  and  operating  limi- 
tations required  by  paragraphs  (d)(1)  through 
(d)(4)  of  this  AD. 


Compliarrce 


Procedures 


(e)  Where  can  I  find  Figures  1  and  2  of  this 
AD?  Figures  1  and  2  of  this  AD,  as  referenced 
in  paragraph  (d)(5)(i)  of  this  AD,  follow: 

BILLING  CODE  4910-13-^ 
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Skin  Thickness  -  Raytheon  Aircraft  (Beech)  Models  35,  35R,  .A35,  and  B35 


Figure  1 
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Skin  Thickness  -  Raytheon  Aircraft  (Beech)  Models  35,  35R,  A35.  and  B35 


INDEX 
NUMBER 


1 
2 
3 

4 
5 

6 

7 
8 
9 

10 
11 
12 

13 
14 
15 


PART 
NUMBER 


35-410006-26 

35-410006-20 

35-410008-2 

35-410008-2 

35-410008-20 

35-410008-18 

35-410008-22 

35-410006-6 

35-410359-2 

35-410007-2 

35-410007-24 

35-410007-24 

35-410007-26 

35-410009-12 

35-410009-18 

35-410009-2 

35-410009-2 

35-41009-16 

35-410006-22 

35-410010-18 

35-410010-2 

35-410010-16 

35-410010-16 

35-410006-8 

35-410359-4 

35-410022BSC 

35-410006-42 
35-410359-6 


SKIN 
THICKNESS 


0.016 

0.025 

0.016 
0.016 
0.016 
0.025 
0.025 
0.025 
0.025 
0.016 
0.016 
0.020 
0.020 

0.025 
0.025 
0.016 
0.016 
0.016 
0.025 

0.020 

0.016 
0.016 
0.020 
0.025 
0.025 
0.032 

0.020 
0.020 


16 

35-410006-34 

0.020 

35-410359-8 

0.020 

17 

35-410012-2 

0.016 

18 

35-410011-2 

0.016 

19 

35-410006-40 

0.016 

35-410014BSC 

0.016 

20 

35-410006-32 

0.020 

35-410359-10 

0.020 

21 

TAILCONE 

22 

TAILCONE 

SKIN 
TOLERANCE 


See  ANSI  A  A 
H35.2{M) 

See  ANSI  AA 
H35.2(M) 

See  ANSI  AA 
H35.2(M) 

See  ANSI  AA 

H35.2(M) 
See  ANSI  AA 

H35.2(M) 
See  ANSI  AA 

H35.2(1V1) 

See  ANSI  AA 
H35.2(M) 

See  ANSI  AA 
H35.2(M) 

See  ANSI  AA 
H35.2(M) 

See  ANSI  AA 
H35.2(M) 

See  ANSI  AA 
H35.2(M) 

See  ANSI  AA 
H35.2(M) 

See  ANSI  AA 

H35.2(M) 
See  ANSI  AA 

H35.2(M) 
See  ANSI  AA 

H35.2(M) 
See  ANSI  AA 

H35.2(M) 
See  ANSI  AA 

H35.2(M) 
See  ANSI  AA 

H35.2(M) 
See  ANSI  AA 

H35.2(M) 
See  ANSI  AA 

H35.2{M) 


LOCATION 


FS  151  -FS272 
FS  151  -FS  233.5 

FS  151  -FS207 
FS  233.5 -FS  272 

FS207-FS272 


FS207-FS272 


FS  207  -  FS  272 

FS  233.5 -FS  272 
FS207-FS272 
FS  151  -FS272 

FS  151  -FS  233.5 
FS  151  -FS207 
FS  207  -  FS  272 


FS  151  -FS272 

FS  151  -FS  233.5 

FS  151  -FS207 


EFFECTIVITY 


D- 1  through  D- 1 5 
D-16  through  D-15'4 

D-1575  &  After 
D-16 through  D-15'4 

D-1575&  After 
D-1  through  D-15O0 

D-150r&  After 

D-1  through  D-1 574 

D-1575'&  After 

Class  III 
D-1575&  After 

D-16  through  D-1 5 74 

D-1575&  After 

D-1  through  D-1 5 

D-16  through  D-1 5  74 
D-1575&  After 


D-1575&  After 

D-1  through  D-1 574 

D-1575^&  After 

Class  III 

D-1  through  D-1 500 
D-ISOT^  After 


D-1  through  D-1 500 
D-1 501  &  Atier 

D-1  through  D-1 500 
D-1 50 1  &  After 


Record  Change 

D-1  through  D-"l500 

D-1 50 1  &  After 


Figure  2 
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(f)  Can  1  comply  with  this  AD  in  any  other 
way?  {1]  You  may  use  an  alternative  method 
of  compliance  or  adjust  the  compliance  time 
if: 

(i)  Your  alternative  method  of  compliance 
provides  an  tniuivalent  level  of  safety,  and 

(li)  The  Manager,  Wichita  .\ircraft 
tlertification  Office  (ACOI.  approves  your 
allernalivp  Suhmil  your  request  through  an 
y.\.\  Pnniipal  Maintenance  lnspe<;tor.  who 
inav  add  (  umments  and  then  send  it  to  the 
Manager.  Wichita  ACO. 

12)  Alternative  methods  of  (  ompliance 
approved  in  accordance  with  .\D  98-i;(-02. 
which  is  superseded  bv  this  ,\D.  are 
approved  as  alternative  methods  of 
( ompliance  for  the  corresponding  portion  of 
this  AU. 

Note  2:  This  .\U  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  .^D.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  ovvner/operatrtr  must 
request  approval  for  an  alternative  method  of 
(ompliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modirication. 
alteration,  or  repair  on  the  unsafe  i  ondilion 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it 

(g)  Wherf  can  I  get  informolinn  about  any 
aln>ady-approvnd  alternativf  mt^thods  of 
(omp/mnrf'' Contact  Mr.  T..\.  Baktha. 
Aerospace  Engineer.  FA.A.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road, 
Koom  lUO,  Wichita,  Kansas  67209:  telephone: 
(,116)  '146-41  5.t;  facsimile;  (.J16)  946-4407. 

(h)  What  it  I  need  to  fly  the  airplane  tu 
another  location  to  comply  with  thin  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
.Xvialion  Regulations  (14  CFR  21.197  and 
2  1  199]  to  operate  your  airplane  to  a  location 
where  vou  car)  accomplish  the  requirements 
of  this  AD. 

(i)  Are  any  senice  bulletins  incorporated 
into  this  AD  by  n^ference.'  Actions  re<|uired 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Service  Bulletin  SB  27-U3.58. 
Issued:  February.  2000.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  I'.S.C.  5.S2(a)  and  1  CFR 
part  51.  Yon  can  get  i  opies  from  Ravtheon 
.Aircraft  Company,  PO  Box  85,  Wichita, 
tvansas  67201-0085.  You  can  look  at  copies 
it  the  F.AA.  Central  Region,  Office  of  the 
Kfi^ional  Counsel,  901  Lot  ust.  Room  506. 
Kansas  Clilv.  Missouri,  or  at  the  Offit.e  of  the 
Federal  Register.  800  North  Capitol  Street. 
\W.  suite  700.  Washington.  DC. 

(il  Dof's  this  AD  action  affect  anv  existing 
AI)  actions'  This  amendment  supersedes  AD 
98-13-02.  .Amendment  :19-10590. 

(k)  When  does  this  amendment  become 
effective'  This  amendment  becomes  effective 
on  December  TO   2002 

Appendix  to  AD  2002-21-13 

Weight  and  Balance  Accuracy  Method  So.  1 

1    Review  existing  weight  and  balance 
documentation  to  assure  completeness  and 


accuracy  of  the  documentation  from  the  most 
recent  FAA-approved  weighing  or  from 
factorv  delivery  to  date  of  compliance  with 
this  AD. 

2.  Compare  the  actual  configuration  of  the 
airplane  to  the  configuration  desi  ribed  in  the 
weight  and  balance  do<  umt'nialion 

.1.  If  eijuipment  additions  nr  deletiims  .trf 
not  reflected  in  the  documentation  or  if 
modifi<  ations  affet  ting  the  Ujcation  of  Ihe 
center  of  gravity  (tv^.,  paint  or  strui  lural 
repairs)  are  not  doc  umenled.  determine  the 
accuracy  of  the  airplane  weight  and  balance 
data  in  accordance  with  Method  No.  2 

Weight  and  Balance  Information  Accuracy 
Method  No.  2 

I.  Determine  the  basii  i'ni[)lv  weight  .ind 
center  of  gravity  ((XI)  of  ihe  empty  airplane 
using  the  Weighing  Instructions  in  the 
Weight  and  Balance  section  of  the  airplane 
flight  manual/pilot's  operating  handbook 
(AFM/POH) 

2   Record  Ihe  results  in  the  airplane 
records,  and  use  these  new  values  as  the 
basis  for  computing  the  weight  and  CG 
information  as  spec  ified  In  tiu'  WVight  .uid 
Balances  section  of  the  .XFM/POH. 

Issued  in  Kansas  City,  Missouri,  on 

(  >c  fnh.T   ].')    _>()(I2 

Uorenda  U.  Baker, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certilicution  Service 

|FR  Do.  .  02-26661  Filed  10-2.3-02.  H:4.".  aiiil 

BILLING  CODE  4910-13-P 


DEPARTMEhfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dcxrket  No.  2002-NM-216-AD;  Amendment 
39-12912;  AD  2002-21-06] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-«2),  DC-9-83  (MD-83),  DC- 
9-87  (MD-a7),  and  MD-88  Airplanes 

AGENCY:  Ffdcifal  Aviation 
.Xdniinistratiun.  DOT 
ACTION:  Final  rule;  request  for 
comment!.. 

SUMMARY:  Thi.s  amendment  supersedes 
an  fxistiiifj  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-'.J-Kl  (MD-Hl).  Dr,-9-82 
(MD-82).  DC;-9-H3  (MD-83).  DC-9-87 
(MD-H7).  and  MD-88  airplanes,  that 
(  urrcntly  recpures  revisions  to  the 
Airplane  Flight  Manual;  installation  of 
inspection  aids  on  the  wing  upper 
surfaces;  and.  among  other  actions, 
installation  of  an  overwing  heater 
blanket  system  or  primary  upper  wing 
ice  detection  system,  and  installation  of 
a  htMter  protection  parted  or  an 
ecjuipment  protection  device  on  certain 


overwing  heater  blanket  systems.  This 
amendment  retains  those  requirements 
and  adds  a  requirement  to  disable  the 
anti-ice  systems  for  the  upper  wing 
surface  on  certain  airplanes.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  ingestion  of  ice  into  one  or  both 
engines  and  consequent  loss  cif  thrust 
from  one  or  both  engines;  and  damage 
to  the  upper  wing  skin  surface  and  its 
structure,  due  to  prolonged  short-circuit 
electrical  arcing  of  certain  anti-ice 
systems. 

DATES:  Effective  November  8.  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
8.  2002. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  bv 
the  Director  of  the  Federal  Register  as 
lanuarx-  17.  1992  (57  FR  2014.  fanuarv 
17.1992). 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
R<>gister  as  of  Mav  7.  2001  (66  FR  1 7499. 
April  2.  2001). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  23.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-n4. 
Attention:  Rules  Docket  No.  2002-NM- 
216-AD.  1601  Lind  Avenue.  S\V.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarrommentvifaa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-21t>-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
(Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846, 
Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  tne  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington:  or  at 
the  FAA,  Los  Angeles  Aircraft 
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Certification  Office.  3960  Paramount 
Boulevard,  Lakewood.  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Daniel  Bui, 
Aerospace  Engineer,- Systems  and 
Equipment  Branch,  ANM-130L.  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood.  California  90712^137; 
telephone  (562)  627-5339;  fax  (562) 
627-5210. 

Other  Information:  Judy  Colder. 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241.  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judvgolder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION:  On  May 
30,  2001,  the  FAA  issued  AD  2001-06- 
16  COR.  amendment  39-12163  (66  FR 
31121,  June  11,  2001).  applicable  to  all 
McDonnell  Douglas  Model  DC-9-81 
(MD-81).  DC-9-82  (MD-82).  DC-9-83 
(MD-83).  DC-9-87  (MD-87).  and  MD- 
88  airplanes.  That  amendment  corrected 
an  incorrect  paragraph  reference  in  AD 
2001-06-16.  amendment  39-12163  (66 
FR  17499.  April  2.  2001).  AD  2001-06- 
16  was  prompted  by  incidents  in  which 
ice  accumulation  on  the  wing  upper 
surfaces  shed  into  the  engines  during 
takeoff.  AD  2001-06-16  COR  requires 
revisions  to  the  Airplane  Flight  Manual 
(AFM);  installation  of  inspection  aids  on 
the  wing  upper  surfaces;  and.  among 
other  actions,  installation  of  an 
overwing  heater  blanket  system  or 
primary  upper  wing  ice  detection 
system,  and  installation  of  a  heater 
protection  panel  or  an  equipment 
protection  device  on  certain  overwing 
heater  blanket  systems.  The  actions 
required  by  AD  2002-06-16  COR  are 
intended  to  prevent  ice  accumulation  on 
the  wing  upper  surfaces,  which  could 
result  in  ingestion  of  ice  into  one  or 
both  engines  and  consequent  loss  of 
thrust  from  one  or  both  engines. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2001-06-16 
COR.  the  FAA  has  received  reports  of 
short-circuit  electrical  arcing  at  the 
upper  wing  interface  unit  and  on- the 
wing  upper  surface  of  the  Honeywell 
Anti-Ice  System,  which  was  installed 
per  Supplemental  Type  Certificate 
(STC)  SA6061NM.  During  the 
investigation  of  one  incident,  a  burn- 
through  hole  resulting  from  a  high 


energy  electrical  short  was  observed  on 
the  cover  plate  of  the  interface  unit. 
Investigation  of  another  incident 
revealed  a  small  pitting  hole  on  the 
upper  wing  surface  near  the  heater. 
Wire  chafing  appears  to  have  caused  the 
over-wing  heater  blanket  system  to  short 
circuit.  This  condition,  if  not  corrected, 
could  cause  prolonged  short-circuit 
electrical  arcing  of  the  anti-ice  system. 
which  could  result  in  damage  to  the 
upper  wing  skin  surface  and  its 
structure. 

Issuance  of  New  Service  Information 

Honeywell  has  issued  Alert  Service 
Bulletin.  109XXXX-30-38.  dated 
August  8,  2002,  which  describes 
procedures  to  disable  the  upper  wing 
surface  anti-ice  system  for  those 
airplanes  on  which  STC  SA6061NM  has 
been  installed.  The  Honeywell  anti-ice 
system  specified  in  that  ser\'ice  bulletin 
is  identical  to  the  Allied  Signal 
overwing  heater  blanket  system  referred 
to  in  AD  2001-06-16  COR. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD 
2001-06-16  COR.  This  AD  continues  to 
require  revisions  to  the  Airplane  Flight 
Manual  (AFM):  installation  of 
inspection  aids  on  the  wing  upper 
surfaces;  and,  among  other  actions, 
installation  of  an  overwing  heater 
blanket  system  or  primary  upper  wing 
ice  detection  system,  and  installation  of 
a  heater  protection  panel  or  an 
equipment  protection  device  on  certain 
overwing  heater  blanket  systems.  This 
AD  also  requires  disabling  the  anti-ice 
systems  for  the  upper  wing  surface  of 
airplanes  equipped  with  Honeywell 
Anti-Ice  Systems  installed  per  STC 
SA6061NM,  per  the  service  bulletin 
described  previously. 

Explanation  of  Change  to  Applicability 

The  FAA  has  revised  the  applicability 
of  the  AD  2002-06-16  COR  to  identify 
model  designations  as  published  in  the 
most  recent  type  certificate  date  sheet 
for  the  affected  models. 

Removal  of  Note  6  From  AD  2001-06- 
16  COR 

Note  6  of  AD  2001-06-16  COR  states 
that  installation  of  an  overwing  heater 
blanket  system  per  Allied  Signal  STC 
SA6061NM  (also  known  and  specified 
in  this  AD  as  a  Honeywell  anti-ice 
system  installed  per  STC  SA6061NM)  is 
an  approved  means  of  compliance  with 
the  requirements  of  paragraph  (f)(2){ii) 
of  that  AD.  Since  this  AD  requires 
disabling  the  system  installed  per  STC 


SA6061NM,  the  FAA  has  removed  the 
wording  of  the  previous  Note  6  from 
this  AD,  and  renumbered  the  notes 
accordingly. 

Interim  Action 

This  is  considered  to  be  interim 
action.  Honeywell  has  advised  that  it 
currently  is  developing  a  modification 
that  will  address  reactivating  the  anti- 
ice  system  that  will  be  disabled  per  the 
requirements  of  this  AD.  Onc:e  this 
riiodification  is  developed,  approved, 
and  available,  the  FAA  may  consider 
additional  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
•  for  public  comment.  i;omments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 

needed. 

Submit  comments  using  the  following 

format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif>-  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  tu 
acknowledge  receipt  of  their  cumments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  'Comments  to 
Docket  Number  2002-NM-216-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  i)f  government.  Therefure.  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  F.\A  has  determined  that  this 
reguldtK)n  is  an  emergency  reguiatinn 
that  must  be  issued  immediatelv  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "signififant 
regulatory  action  "  under  K.xecutive 
Order  12B66.  It  has  been  determined 
further  that  this  action  involves  an 
emergent  v  regulation  under  DOT 
Regulatorv  Policies  and  F'rocedures  (44 
PR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Rt-gulatory 
Policies  and  Prtx.edures.  a  final 
regulatory  evaluation  will  be  prepared 
and  pla(  ed  in  thf>  Rules  Docket.  A  copy 
nf  It.  if  filed,  mav  be  obtained  from  the 
Rules  Docket  at  the  lo(  <itii>n  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  .Aircraft,  Aviation 
safetv.  Incorporaticm  hv  reference, 
Safetv 

.Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the 
aiithoritv  delegated  to  me  bv  the 
.Administrator,  the  Federal  .Aviation 
.Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g).  4011,1.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  hv 
removing  amendment  AD  2001-0t)-lb 


COR.  39-12163  (66  FR  31121.  June  11, 
2001 1.  and  by  adding  a  new 
airworthiness  directive  (AD). 
amendment  39-12912.  to  read  as 
follows: 

2002-21    Ob     McDonnell  Douglas: 

.AmetKinifnt  ;i')-12912.  Do(  kt't  2002- 
NM-2Ib-.AD  .Supersedes  AU  2001-Ofi- 
HiCOR.  Ameiuiment  ,19-1216,') 

Af)[)lit(ibilitv  All  Model  DC-9-81  (MD- 
Hl).  lX'.-'»-H2  (ML)-H2),  DC-9-83  (MD-83). 
L)t:-9-«7  IMD-H7).  and  .MD-88  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
pniv  ision.  regardless  of  whether  it  has  been 
niodified.  altered,  or  repaired  in  the  area 
subjet  I  to  the  retjuirements  of  this  .AU.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  rompliance  in 
accordance  with  paragrapfi  (i)(l)  of  this  .AD. 
The  request  sh(iuld  inc  hide  nil  assessment  of 
the  effet;!  of  the  modification,  alteration,  or 
repair  on  the  unsafe  (  ondition  addressed  bv 
this  .AD;  and.  if  the  unsate  i  ondition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complianip:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  lo  the  upper  wing  skin 
surface  and  its  structure,  due  to  prolonged 
short-i:in:uit  electrical  arcing  of  the  anti-ice 
system:  .i(<:nmplish  the  following: 

Restatement  of  AD  2001-06-16  COR 

.\irplane  h'lighl  Manual  Revision 

(a)  Within  10  days  after  lanuary  \7.  1992 
(the  effective  dale  of  AD  92-03-02. 
amendment  ;i9-81.5()).  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
.Manual  (AFM)  lo  int  lude  the  following.  Ihis 
may  be  aci:omplished  by  inserting  a  copy  of 
Ihis  AD  in  the  AFM. 

"Ice  on  Wing  Upper  Surfaces 
CAUTION 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can- cause  severe  damage  to 
one  or  both  engines,  leading  lo  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  oixur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
i(  ing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfat  es  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  ex[)osed  lo  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  lo 
detect  visually.  The  ice  forms  most 
fre(|uently  on  the  inboard,  aft  corner  of  ihe 
main  wing  tanks.  |END  OF  Ci.AniO.NARV 
NOTEl 

The  wing  upper  surfat  es  must  be 
{ihysii:ally  checked  tor  ice  when  the  airplane 
has  been  exposeri  lo  c:nnditions  conducive  lo 
ice  formation  Takeoff  may  not  be  initiated 
unless  the  flight  (  rew  verifies  that  a  visual 
check  and  a  physK  hI  (haniis-on)  (  he(  k  of  the 
wing  upper  surfai  es  have  been 
accomplished,  and  that  the  wing  is  clear  ot 


ice  accumulation  when  any  of  the  following 
conditions  occur: 

(1)  When  Ihe  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 
visible  moisture  (rain,  drizzle,  sleet,  snow, 
fog.  etc.)  is  present; 

(2)  When  frost  or  ice  is  present  on  the 
lower  surface  of  either  wing; 

(3)  After  completion  of  de-icing. 
When  inspection  aids  [i.e.  tufts,  decals, 

mount  pads,  painted  symbols,  and  paint 
stripes)  are  installed  in  accordanc:e  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
30- .59.  the  physical  check  may  be  made  by 
assuring  that  all  installed  tufts  move  freely. 

NOTE 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
frost,  snow,  and  ite  accumulation,  as 
required  by  Federal  .Aviation  Regulations 
Sections  91.527  and  121.629.  [END  OF 
NOTE!" 

AFM  Conflguration  Deviation  List  Revision 

(b)  Within  10  days  after  lanuary  17.  1992. 
revise  Ihe  (ionfiguration  Deviation  List  (C^DL) 
.Appendix  of  the  F.A.A-approved  AFM  lo 
include  ihe  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  .AFM. 

-W-HO-ai  Triangular  Decal  and  Tuft 

Asst'mhlii^s 

Up  to  two  (2)  decals  or  tufts  per  side  may 
be  missing,  provided: 

(a)  .Al  lensl  one  decal  and  tuft  on  each  side 
is  k)(  ated  along  the  att  spar  line;  and 

(b)  The  tufts  are  used  lor  performing  the 
physical  check  lo  determine  that  the  upper 
wing  is  free  of  ice  by  obser\ing  that  the  tufts 
move  freely. 

Up  to  eighl  (8)  dec  ,ils  and 'or  tufts  mav  be 
missing.  [)rovi(ie(l: 

(a)  Takeoff  ma\  not  he  initialed  unless  the 
flight  crew  verifies  that  a  physic  al  (hands-on) 
check  is  made  of  Ihe  upper  wing  in  the 
location  of  Itie  missing  decals  and'or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist: 

OK 

|b)  When  the  ambient  temperature  is  more 
'han  "lO  degrees  F." 

Installation  of  Inspection  Aids 

(c)  Within  id  (la\s  after  lanuary  17,  1992. 
install  inspe(  lion  aids  [if.,  tufts,  dec  als, 
mount  pads,  painted  svmtiols.  ■nid  paint 
stripes)  on  the  inljo.ird  side  of  the  wings' 
upper  surfaces,  in  ai  i ordanc :e  with 
McDonnell  Douglas  Service  Bulletin  30-59. 
dated  September  IH.  1989;  Revision  1.  dated 
January  5.  1990;  or  Revision  2.  dated  August 
l.T.  1990 

Repetitive  Tests  and  One-Time  Inspection 

111)  l-or  airplanes  uii  whu  h  an  overwing 
heater  blanket  system  was  installed  without 
installation  of  a  liealer  [irotection  panel 
(HPP)  or  an  equipment  protection  device 
(EPD)  prior  to  May  7.  2001  (the  effective  date 
of  2001-0(i-16C6R.  amendment  39-12163): 
Within  60  days  days  after  May  7.  2001. 
aci  omplish  the  actions  specified  in 
paragraph  (dKl)  or  (d)(2)  of  this  AD,  as 
applicable. 
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(1)  For  airplanes  on  which  the  overwing 
heater  blanket  system  was  installed  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-30-071.  Revision  02.  dated 
February  6,  1996;  or  McDonnell  Douglas 
Service  Bulletin  MD80-30-078,  Revision  01. 
dated  April  8,  1997:  Accomplish  paragraphs 
(d)(l)(i)  and  (d)(l)(ii)  of  this  AD. 

(i)  Remove  secondary  access  covers,  and 
perform  a  one-time  detailed  visual  inspection 
to  detect  discrepancies  (mechanical  damage 
or  punctures  in  the  upper  skin  of  the  blanket, 
prying  damage  on  the  panel,  and  fuel 
leakage)  of  the  overwing  heater  blanket,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD8O-30A087,  dated 
September  22,  1997.  And, 

(ii)  Accomplish  paragraph  (d)(l)(ii)(Al  or 
(d)(l)(ii)(B)ofthisAD. 

(A)  Perform  dielectric  withstanding  voltage 
and  resistance  tests  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087,  dated  September  22.  1997. 
Repeat  the  tests  thereafter  at  intervals  not  to 
exceed  150  days,  until  installation  of  an  HPP 
in  accordance  with  paragraph  (f)(l)(i)  or 
(f)(l)(ii)  of  this  AD,  as  applicable. 

(B)  Deactivate  the  overwing  heater  blanket 
system  until  accomplishment  of  dielectric 
vvithstanding  voltage  and  resistance  tests 
specified  in  paragraph  (d)(l)(ii)(AJ.  If  the 
overwing  heater  blanket  system  is 
deactivated  as  provided  by  this  paragraph, 
continue  to  accomplish  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  For  airplanes  on  which  the  overwing 
heater  blanket  system  was  installed  in 
accordance  with  TDG  Aerospace,  Inc..  STC 
SA6042NM;  Accomplish  paragraphs  (d)(2)(i] 
and(d)(2)(iilofthisAD. 

(i)  Remove  secondary  access  covers,  and 
perform  a  one-time  detailed  visual  inspection 
to  detect  discrepancies  (mechanical  damage 
or  punctures  in  the  upper  skin  of  the  blanket, 
prying  damage  on  the  panel,  and  fuel 
leakage)  of  the  overwing  heater  blanket,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD80-30A087,  dated 
September  22,  1997.  And, 

(ii)  Accomplish  paragraph  (d)(2)(ii)(A)  or 
(d)(2){ii)(B)ofthisAD. 

(A)  Perform  dielectric  withstanding  voltage 
and  resistance  tests  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087,  dated  September  22, 1997. 
Repeat  the  tests  thereafter  at  intervals  not  to 
exceed  150  days,  until  installation  of  an  EPD 
in  accordance  with  paragraph  (fl(2)(i)  of  this 
AD. 

(B)  Deactivate  overwing  heater  blanket 
system  until  accomplishment  of  dielectric 
withstanding  voltage  and  resistance  tests 
specified  in  paragraph  (d)(2)(ii)(A).  If  the 
overwing  heater  blanket  system  is 


deactivated  as  provided  by  this  paragraph, 
continue  to  accomplish  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this  AD, 

Corrective  Action 

(e)  If  any  discrepancy  is  detected  during 
any  inspection  or  test  performed  in 
accordance  with  paragraph  (d)  of  this  .AD. 
prior  to  further  flight,  repair  or  replace  the 
affected  heater  blanket,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087,  dated  September  22.  1997; 
except  as  provided  in  paragraph  (h)  of  this 
AD. 

Note  3:  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-30A087,  dated  September  22. 
1997,  references  TDG  Aerospace  Document 
E95^51.  Revision  B,  dated  January  31.  1996. 
as  an  additional  source  of  service  information 
for  accomplishment  of  repair  or  replacement 
of  the  overwing  heater  blanket. 

Installation  of  Overwing  Heater  Blanket  or 
Primary  Upper  Wing  Ice  Detection  System 

(f)  Within  3  years  after  May  7.  2001 .  do  the 
requirements  of  either  paragraph  (f)(1)  or 
(f)(2)  of  this  AD. 

(1)  Do  the  actions  specified  in  paragraph 
(f)(l)(i)  or  (f)(l)(ii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  listed  in  Group  1  in 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090,  dated  October  19,  1999:  Install  an 
overwing  heater  blanket  system  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-30-071,  Revision  02,  dated 
February  6,  1996:  and  modify  and  reidentify 
the  existing  HPP  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MDBO- 
30-090.  Modification  of  the  existing  HPP  in 
accordance  with  this  paragraph  constitutes 
terminating  action  for  the  repetitive 
inspections  required  bv  (d)(l)(ii)(A)  of  this 
AD. 

(ii)  For  airplanes  listed  in  Group  2  in 
McDonnell  Douglas  Ser^'ice  Bulletin  MD80- 
30-090,  dated  October  19,  1999:  Install  an 
overwing  heater  blanket  system  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-30-078,  Revision  01,  dated 
April  8,  1997;  and  install  an  HPP  and 
associated  wiring  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090.  Installation  of  an  HPP  and  associated 
wiring  in  accordance  with  this  paragraph 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by 
(d)(l)(ii)(A)ofthisAD. 

Note  4:  For  other  airplanes, 
accomplishment  of  the  requirements  of 
paragraph  (f)(l)(i)  or  (f)(l)(ii)  of  this  AD  may 
be  acceptable  per  paragraph  (i)(l)  of  this  AD. 

(2)  Accomplish  the  actions  specified  in 
either  paragraph  (f)(2)(i),  (f)(2)(ii),  or  (f)(2)(iii) 
of  this  AD. 

(i)  Install  an  overwing  heater  blanket 
system,  and  install  an  EPD  that  provides  a 
circuit  protection  function  to  the  overwing 
heater  blanket,  in  accordance  with  a  method 
approved  bv  the  Manager.  Los  Angeles 
Aircraft  Certification  Office  (AGO).  FAA. 
Installation  of  an  EPD  in  accordance  with 
this  paragraph  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
(d)(2)(ii)(A)ofthisAD. 

Note  5:  Installation  of  an  overwing  heater 
blanket  system  and  installation  of  an  EPD 


that  provides  a  circuit  protection  function  to 
the  overwing  heater  blanket,  in  at  < ordani  e 
with  TDG  .Aerospace.  Inc..  SA6042.\M.  or 
TDC}  Master  Drawing  List  (MDL)  E9:i-104. 
Revision  R,  dated  October  25,  2000;  is  an 
approved  means  of  compliance  with  the 
requirements  of  paragraph  (f)(2)(i)  of  this  AD. 

(ii)  Install  an  overwing  heater  blanket 
system  in  ac:c:ordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO. 

(iii)  Install  an  FAA-approved  primary 
upper  wing  ice  detection  system  in 
ac:cordance  with  a  method  approved  l)y  the 
Manager,  Los  .Angeles  ,ACO. 

Note  6:  Boeing  (McDonnell  Douglas)  has 
received  FAA  approval  of  a  primary  upper 
wing  ice  detection  system  that  is  considered 
to  be  an  alternative  method  of  i  ompliani  e 
(AMOC)  with  the  requirements  of  paragraph 
(n(2)(iii)  of  this  .AD,  Information  concerning 
such  AMOGs  may  be  obtained  from  the  Los 
.Angeles  AGO. 

AFM  Revision 

(g)  Except  as  provided  by  paragraph  (h)  of 
this  .AD,  prior  lo  further  flight  after 
accomplishment  of  the  installation  required 
by  paragraph  (f)(1)  or  (f)(2)  of  ihis  AD.  revise 
the  Limitations  Section  of  the  F.A.A-approved 
AFM  lo  include  the  following.  This  may  be 
accomplished  by  inserting  a  (  opv  of  this  .AD 
in  Ihe  AFM.  After  accomplishment  of  the 
installation  required  by  paragraph  (0(1)  or 
(f)(2)  of  this  AD  and  this  .AFM  revision,  the 
.AFM  revisions  required  by  paragraphs  (a) 
and  (b)  of  this  AD  may  be  removed  from  the 
AFM,  and  the  inspection  aids  required  by 
paragraph  (c)  of  this  AD  may  be  removed 
from  the  airplane. 

"Ice  on  Wing  Upper  Surfaces 
CAUTION 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  lo  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  oc;cur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  c:an  also  oc  cur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperaiures  well  above  freezing.  Often,  the 
ice  accumulation  is  c:lear  and  difficult  to 
detect  visually.  The  ice  forms  most 
frequently  on  the  inboard,  aft  corner  of  the 
main  wing  tanks.  [END  OF  GAITIO.NARY 
NOTE)" 

MMEL  Provision 

(h)  An  airplane  may  be  operated  with  an 
inoperative  overwing  heater  blanket  or 
primary  upper  wing  ice  detection  system  for 
10  days  per  the  Master  Minimum  Equipment 
List  (MMEL).  provided  that  the  actions 
specified  in  paragraphs  (h)(1).  (h)(2).  and 
(h)(3)  of  this  AD  are  done  before  further 
night. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  .AFM. 
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kfon  IV/riij  L'pper Surfaces 
CAITION 

Thn  wing  upper  surfares  must  be 
phvsitalU  checked  for  ice  when  the  airpldiie 
has  been  exposed  to  (  ondltll)n^  i ondiu  ive  to 
ice  formation.  Takeoff  mav  not  be  initialed 
unless  the  tlight  crew  verifies  that  a  visual 
check  and  a  phvsical  (hands-on)  check  of  the 
wing  upper  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 
ice  accumulation  when  any  of  the  following 
conditions  o(  c  ur- 

(U  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 
visible  moisture  (rain,  drizzle,  sleet,  snow. 
fog,  etc.)  is  present; 

(2)  When  frost  or  ice  is  present  on  the 
lower  surface  of  either  wing: 

(.■5)  .After  completion  of  de-icing. 

When  inspection  aids  {i.e.  tufts,  decals. 
mount  paiis.  painted  svmbols,  and  paint 
stripes)  dTt'  installed  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
30-59.  the  physical  check  may  be  made  by 
assuring  that  all  installed  tufts  move  freely. 

NOTE 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
frost,  snow,  and  ice  accumulation,  as 
required  bv  Federal  Aviation  Regulations 
Sections  91,527  and  121.629.  (END  OF 
NOTE!" 

(2)  Revise  the  CDL  Appendix  of  the  FAA- 
approved  AFM  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

:)()-»()-{)  1  Triangular  Decal  and  Tuft 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
be  missing,  provided; 

(a)  At  least  one  decal  and  tuft  on  each  side 
is  located  along  the  aft  spar  line;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  free  of  ice  by  observing  that  the  tufts 
move  freely.  ' 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  mitiated  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 
check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist; 

OR 

(b)  When  the  ambient  temperature  is  more 
than  50  degrees  ¥." 

(3)  Install  inspection  aids  {i.e..  tufts,  decals, 
mount  pads,  painted  symbols,  and  paint 
stripes)  on  the  inboard  side  of  the  wings' 
upper  surfaces,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  30-59. 
dated  September  18.  1989:  Revision  1.  dated 
January  5.  1990;  or  Revision  2.  dated  .August 
15,  1990. 

New  Requirements  of  This  AD 

.\ole  7:  I'he  Unneywell  .Anti-Ice  System 
specified  in  paragraphs  (i).  (j).  and  (k)  of  this 
AD.  is  also  kn((wn  and  specified  as  an 
overwing  heater  blanket  system  installed  in 
accordance  with  ,AlliedSignal  Supplemental 
Type  Certificate  (STC)  STC  SA6O6INM. 


For  Airplanes  Equipped  With  a  Honeywell 
.\nti-Ice  System  Installed  per  STC 
SA6061NM 

111  Fur  airplanes  equipped  with  a 
Hunevwell  .Anti-Ice  System  installed  per  STC 
S.AHOtilNM    .Ac(  nmpllsh  the  actions 
spec:ified  in  ()Hragraphs  (i)(l).  (i)(2).  (i)(3]. 
and  (i)(4|  (if  this  .AU.  at  the  limes  specified 
in  those  parrigraphs. 

(1)  Within  72  hours  after  the  effective  date 
of  this  .AD.  disai)le  the  Honeywell  .Anti-Ice 
System  installed  per  STC  S.ABOfilNM,  per 
Honeywell  Alert  Service  Bulletin  109XXXX- 
30-38.  dated  August  8.  2002 

(2)  Within  72  hours  after  the  effective  date 
of  this  .AD.  revise  the  Limitations  Section  of 
the  FAA-iipproved  .AFM  to  inc  lude  the 
folldvving  (ihis  mav  be  ai  complished  by 
inserting  a  c(jpv  of  this  ;AD  in  the  AFM): 

"Ice  on  Wing  Upper  Surfaces 
CAUTION 

Ice  sheildiiit;  frniii  tlic  uin^  upper  surface 
during  t.iki-utt  (  ,iii  i  .msf  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vihratlon.  ,ind  i  oiiiplete  thrust  loss.  The 
formation  of  ice  can  occ  ur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  C^lear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  thf  ni.iin  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  (}f  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing  Often,  the 
ice  ai:cuinulHtion  is  clear  and  diffii  ull  to 
detect  visualK,  The  ice  forms  most 
frequently  on  the  inboard,  ah  (  orncr  of  the 
main  wing  tanks.  [END  OF  C:AITI0\ARY 
NOTE] 

The  wing  upper  surfaces  must  be 
physically  i  he(  ked  for  ice  when  the  airplane 
has  been  exposed  to  f:onditinns  (  oiuhu  ive  to 
ice  formation.  'I'Mkenff  may  not  be  initiated 
unless  the  tlight  crew  verifies  that  a  \isual 
check  and  .i  physical  Ihands-on)  (  het  k  of  the 
wing  u[iper  siirfa(  e<:  ha\e  been 
act.omplistifil   ,111(1  that  the  wing  is  t:lear  of 
ice  accuiiiulatKiii  wheiiHtn  ( >f  the  following 
conditions  m  (  m 

(1)  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 

\  isible  moisture  (rain,  drizzle,  sleet,  snow. 
fog,  etc.)  is  (iresent; 

(2)  Ull. 11  !p  rsi  or  ice  is  present  on  the 
lower  siirl.ii  >■  i  )t  either  wing: 

(3)  .After  completiim  of  de-icing. 
When  inspection  aids  [i.e.  tufts,  dec  als. 

mount  pads,  painted  symbols,  and  paint 
stripes)  are  installed  in  ace  ordance  with 
M(  noiinell  Douglas  MD-80  Service  Bulletin 
30-5').  the  physi(  al  chec  k  may  he  made  b\ 
assuring  that  all  installed  tufts  move  freely 

NOTE 

This  limitation  does  not  relieve  the 
requirement  that  airiraft  surfaces  are  free  of 
frost,  snow,  and  ic  e  accumulation,  as 
required  by  Federal  Aviation  Regulations 
Sections  91.527  and  121.629.  (END  OF 
NOTE  I" 

.\FM  Configuration  Deviation  List  Revision 

(3)  Within  7J  lidiirs  after  the  effective  date 
of  this  ,AD.  revise  the  CDL  .A[)pendix  of  the 
FA.A-approved  .AF.M  to  inc  lude  the  follcjwmg 
(this  mav  be  ac  c  omplished  by  inserting  a 
i:opy  of  this  ,AD  in  the  .AFM): 


■■JO-80-01  Triangular  Decal  and  Tuft 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  mav 
be  missing,  provided: 

(a)  At  least  one  decal  and  tuft  on  each  side 
is  located  along  the  aft  spar  line;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  free  of  ice  by  obseirving  that  the  tufts 
move  freely. 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  initiated  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 
chec  :k  is  made  of  the  upper  wing  in  the 
location  of  the  missing  ciecals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist; 

OR 

(b)  When  the  ambient  temperature  is  more 
than  50  degrees  F." 

Installation  of  Inspection  Aids 

(4)  Within  30  days  after  the  effective  date 
of  this  AD.  install  inspection  aids  [i.e..  tufts, 
decals,  mount  pads,  painted  svmbols,  and 
[laint  stripes)  on  the  inboard  side  of  the 
wings'  upper  surfac:es,  in  ac:c:ordanc:e  with 
McDonnell  Douglas  .Service  Bulletin  30-59, 
dated  September  18,  1989;  Revision  1,  dated 
lanuary  5,  1990:  or  Revision  2,  dated  August 
15.  1990. 

Note  8:  Operators  should  note  that  c:ertain 
.A.MOCs  have  been  approved  as  ac:c:eptable 
methods  of  c:omplianc:e  with  paragraph  (i)(4) 
ot  this  AD.  Information  concerning  such 
.AMOC^s  may  be  obtained  from  the  Manager, 
Los  .Angeles  ,ACO. 

Installation  of  Overwing  Heater  Blanket  or 
Primary  Upper  Wing  Ice  Detection  System 

(j)  For  airplanes  equipped  with  disabled 
Honeywell  .Anti-Ic:e  Systems  installed  per 
STC  SAfiOeiNM:  Within  3  years  after  May  7, 
2001.  ac:cc)mplish  the  requirements  of 
paragraph  (i)(l),  (|)(2).  or  (i)(3)  of  this  AD. 

(1)  Instad  an  overwing  hi^ater  blanket 
system,  and  install  an  EPD  that  provides  a 

c  ircuit-protec:tion  function  to  the  overwing 
heater  blanket,  in  accordance  with  a  method 
a])proved  by  the  Manager,  Los  Angeles  ,ACO. 
FAA 

,\ofe  9:  Installation  of  an  cncrvving  heater 
blanket  system  and  installation  of  an  EPD 
that  provides  a  c:irciiil-protec  tion  fiinc:tion  to 
the  (ivfrvving  heater  blanket,  in  accordance 
with  TDC,  Aerospac:e.  Inc  ..  SA6042NM.  or 
TIX;  .Master  Drawing  List  (MDL)  E93-104, 
Revision  R.  dated  October  25.  2000:  is  an 
lipproved  means  of  compliance  with  the 
ri?quiremtuits  of  paragraph  (j)(l)  of  this  AD. 

(2)  Install  an  overwing  healer  blanket 
system  in  acc:ordanc;e  with  a  method 
approved  by  the  Manager.  Los  .Angeles  ,ACO. 

(,i)  Install  an  F.AA-approyed  primary  upper 
wing  ic  t!  dcMeetion  system  in  accordance  with 
a  methcid  approved  by  the  Manager.  Los 
.Angeles  ACO. 

Note  10:  Boeing  (Mc:Donnc!ll  Douglas)  has 
rec  eived  F.A.A  approval  of  an  ac:c:eptable 
primary  upper  wing  ice  detection  system, 
vvhic  h  is  c;onsidered  to  be  an  ac:c:eptable 
method  of  c  oniplianc:e  with  the  requirements 
of  paragraph  (i)(3)  of  this  AD  when 


accomplished  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  ACO. 

AFM  Revision 

(k)(l)  For  airplanes  equipped  with  a 
disabled  Honeywell  Anti-Ice  Systems 
installed  per  STC  SA6061NM;  Prior  to 
further  flight  after  accomplishment  of  the 
installation  required  by  paragraph  (jKl), 
(j)(2),  or  (j)(3)  of  this  AD,  revise  the 
Limitations  Section  of  the  FAA-approved 
AFM  to  include  the  following  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM): 

"Ice  on  Wing  Upper  Surfaces 
CAUTION 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  to 


detect  visually.  The  ice  forms  most 
ft-equently  on  the  inboard,  aft  corner  of  the 
main  wing  tanks.  (END  OF  CAUTIONARY 
NOTE]" 

(2)  After  accomplishment  of  the 
installation  required  by  paragraph  {))(!)  of 
this  AD  and  this  AFM  revision,  the  AFM 
revisions  and  CDLs  required  by  paragraphs 
(i)(2)  and  (i)(3)  of  this  AD  may  be  removed 
from  the  AFM,  and  the  inspection  aids 
required  by  paragraph  (i)(4)  of  this  AD  may 
be  removed  from  the  airplane. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(1)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA,  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

(2)  The  following  AMOCs  were  approved 
previously  per  AD  92-03-02,  amendment 
39-8156,  and  are  approved  as  AMOCs  with 
the  indicated  paragraphs  of  this  AD: 

(i)  Installation  of  a  non-skid,  striped 
triangular  symbol  per  Option  5  of  McDonnell 


Douglas  Service  Bulletin  MD80-30-059. 
Revision  4  through  Revision  7,  is  approved 
as  an  AMOC  with  paragraphs  (b)  and  (i)(2) 
of  this  AD;  and 

(ii)  Revision  of  the  Configuration  Deviation 
List  (CDL)  Appendix  of  the  AFM  by  inserting 
a  copy  of  CDL  Appendix,  Section  I,  Page  2A. 
dated  March  10,  1993,  into  the  AFM,  is 
approved  as  an  AMOC  with  paragraphs  (c) 
and(i)(3)of  this  AI>. 

Note  11:  Information  conc:erning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(m)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21  197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(n)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  v\  ith 
the  applicable  service  document  identified  in 
the  following  table: 


Service  Document 


Honeywell  Alert  Service  Bulletin  109XXXX-3a-38 


McDonnell  Douglas  Alert  Service  Bulletin  MD80-30A087 
McDonnell  Douglas  Service  Bulletin  30-59  


Revision  Level 


Original 


Original 


McDonnell  Douglas  Service  Bulletin  30-59 
McDonnell  Douglas  Service  Bulletin  30-59 


McDonnell  Douglas  Service  Bulletin  MD80-3O-071 


McDonnell  Douglas  Service  Bulletin  MD80-3O-078 


McDonnell  Douglas  Service  Bulletin  MD80-30-090 


Original 


1 


Date 


August  8,  2002 


September  22,  1997 


September  18,  1989 


Januarys,  1990 


02 


01 


Original 


August  15,  1990 


Februarys,  1996 


Aprils,  1997 


Octoljer  19,  1999 


(1)  The  incorporation  by  reference  of 
Honeywell  Alert  Service  Bulletin  109XXXX- 
30-38,  dated  August  8,  2002,  is  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin  30-59, 
dated  September  18. 1989;  McDonnell 
Douglas  Service  Bulletin  30-59,  Revision  1, 
dated  January  5, 1990;  and  McDonnell 
Douglas  Service  Bulletin  30-59,  Revision  2. 
dated  August  15, 1990;  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  17, 1992  (57  FR  2014, 
January  17, 1992). 

(3)  The  incorporation  by  reference  of  the 
remaining  service  bulletins  listed  in  Table  1 
of  this  AD,  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  May  7. 
2001  (66  FR  17499,  April  2,  2001). 

(4)  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division.  3855  Lakewood  Boulevard,  Long 
Beach.  California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A  (D800- 


0024).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  Suite  700,  Washington,  DC. 

Effective  Date 

(o)  This  amendment  becomes  effective  on 
November  8,  2002. 

Issued  in  Renton,  Washington,  on  October 
9,  2002. 
All  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-26480  Filed  10-23-02;  8:45  am) 
BHJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-57-AD;  Anwndment 
39-12915;  AD  2002-21-09] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SliMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20.  -30,  -40, 
and  -50  series  airplanes.  This  AD 
requires,  among  other  actions,  various 
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inspections  to  detect  cracks  of  the 
cockpit  enclosure  window  sill,  and 
follow-on  and  corrective  actions,  as 
applicable.  The  actions  specified  by  this 
AD  are  intended  to  prevent  fatigue 
cracking  of  the  internal  doublers  and 
frame  structure  of  the  fuselage  skin  of 
the  cockpit  enclosure  window  sill, 
which  could  result  in  rapid 
decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity 
of  the  airplane.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  November  29,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
29,  2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division,  3855 
Lakevvood  Boulevard,  Long  Beach. 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  Cl-LS.-K 
(D80O-0024).  This  information  may  be 
examined  at  the  Federal  .\viation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SVV..  Renton, 
Washington:  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California:  or  at  the  Office  of  the  Federal 
Register.  800  North  Clapitol  Street,  NVV., 
Suite  700,  VVashmgton.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Intomuition:  VVahib  Mina, 
Aerospace  Engineer,  Airframe  Branch, 
ANM-120L,  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California  90712: 
telephone  (562)  627-5324;  fax  (562) 
627-5210. 

Other  Information:  Judv  Colder. 
Airworthiness  Directive  Technical 
Editor/Writer:  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
iudy.goIdera:faa  gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text 
SUPPLEMENTARY  INFORMATION:  ,\ 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10.  -20.  -30.  ^0. 
and  -50  series  airplanes,  was  published 
as  a  supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  )uly  17.  2002  (67  FR  46932). 
That  action  proposed  to  require,  among 


other  actions,  various  inspections  to 
detect  cracks  of  the  cockpit  enclosure 
window  sill,  and  follow-on  and 
corrective  actions,  as  applicable. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  Were  submitted  in  response 
to  the  supplemental  NPRM  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  to  Proposed 
Rule 

The  FAA  has  corrected  paragraph 
(j)(2)  of  this  final  rule  to  state  that  an 
alternative  method  of  compliance 
(AMOC)  that  provides  an  acceptable 
level  of  safetv  may  be  used  for  any 
repair  required  by  this  AD.  if  it  is 
approved  by  a  Boeing  Designated 
Engineering  Representative  (DER) 
authorized  by  the  FAA  to  make  such 
findings,  and  to  clarif\'  that  a  DER  is  not 
permitted  to  approve  an  inspection 
method 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previouslv  described  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  809  Model 
DC-9-10.  -20.  -30,  -40,  and  -50  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
572  airplanes  of  US.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  initial 
inspections,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  Si  37,280,  or 
S240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  vet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4')  U..S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-21-09     McDonnell  Douglas: 

.•\meiidment  .iO-UOlf).  Do(  kf{  2000- 
NM-57-AD. 
Appliriihilitv:  Model  DC-'l-l  1,  D(;-<)-12. 
DC-'J-i:?.  1X>9-14.  DC-9-15.  D(;-9-1.5F. 

lx:-9-2i.  DC-'t-.n,  Dt:-«-;j2.  D(:-9-;j2  (vc- 
'O,  Dc:-<>-:i2F,  U(:-9-:i2F  ((;-<)A,  c-sB), 

DC-»-3;<K,  U(;-?)-:J4,  DC-')-34F,  UC-O-ll, 
and  D(;-9-.t1  airplanes;  listed  in  Boeing 
.Service  Bulletin  D(:9-.");»-290.  Revision  01, 
dated  Man.h  I.t.  2002;  r.ertificaled  in  any 
I  ategorv. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  ttie  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  ())(!)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  internal 
doublers  and  frame  structure  of  the  fuselage 
skin  of  the  cockpit  enclosure  window  sill, 
which  could  resuh  in  rapid  decompression  of 
the  fuselage  and  consequent  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

Note  2:  Where  there  are  differences 
between  the  AD  and  the  referenced  service 
bulletin,  the  AD  prevails. 

Initial  Inspections 

(a)  Before  the  accumulation  of  40.000  total 
landings,  or  within  5.000  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  do  the  actions  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-53-290,  Revision  01, 
dated  March  15,  2002. 

(1)  Do  a  general  visual  inspection  to 
determine  if  any  existing  repair  of  the 
internal  doublers  and  frame  structure  of  the 
fuselage  skin  of  the  cockpit  enclosure 
window  sill  has  been  accomplished  before 
the  effective  date  of  this  AD, 

Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 
(2)  Do  inspections  to  detect  cracks  or  loose 
or  missing  fasteners  of  the  cockpit  enclosure 
window  sill  per  paragraphs  3.B.I.  through 
3.B.6.  of  the  Accomplishment  Instructions  of 
the  service  bulletin.  The  inspections  include 
a  general  visual  inspection  to  detect  loose  or 
missing  fasteners  or  cracks  of  the  upper  nose 
skins  of  the  cockpit;  a  high  frequency  eddy 
current  (HFEC)  inspection  for  cracking  of 
Zees;  and  detailed,  borescope,  and  HFEC 
inspections  for  cracking  of  the  skins  and 
frames. 

Note  4:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 


assembly  to  detect  damage,  failure,  or 
irregularity.  .-Xvailable  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  5:  If  any  c:rac;ked  Zee  is  found  during 
any  inspection  per  paragraph  (a)(2)  of  this 
,Ab,  refer  to  paragraph  (h)  of  this  AD. 

Condition  1  (No  Previous  Repair  and  No 
Crack) 

(b)  If  no  previous  repair  and  no  crack  is 
found  during  the  inspec:tions  required  by 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD:  Do  the 
actions  specified  in  paragraph  (b)(1)  or  (b)(2) 
of  this  AD,  at  the  times  specified  in  those 
paragraphs. 

Condition  1.  Option  1:  Repetitive  Inspections 

(1)  Condition  1.  Option  1:  Repeat  the 
inspections  required  by  paragraph  (a)(2)  of 
this  AD  every  5,000  landings,  until  paragraph 
(b)(2)  of  this  AD  is  done.  If  any  t:rac:k  is 
found,  before  further  flight,  determine  the 
applicable  Condition  as  specified  in  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-53-290,  Revision  01, 
dated  March  15.  2002,  and  do  the  applic;able 
actions  required  by  this  ,AD. 

Condition  1,  Option  2:  Permanent  Repair 

(2)  Condition  1.  Option  2:  Do  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  AD. 

(i)  Before  further  flight,  do  all  actions 
associated  with  the  permanent  repair 
(including  detailed  and  eddy  current 
inspections  of  various  parts;  and  repair, 
replacement,  or  rework  of  those  parts,  as 
applicable)  per  Condition  1,  Option  2  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-5-3-290.  Revision  01. 
dated  March  15,  2002.  This  terminates  the 
repetitive  inspections  per  paragraph  (b)(1)  ol 
this  AD. 

Note  6:  Boeing  Service  Bulletin  DC9-53- 
290.  Revision  01.  dated  March  15,  2002, 
refers  to  Boeing  Service  Rework  Drawing 
SR09530268,  Revision  D,  dated  November 
29.  2001.  as  an  additional  source  of  service 
information  for  identifying  parts  to  be 
inspected,  and  repairing,  replacing,  or 
reworking  those  parts. 

(ii)  Within  40,000  landings  after  doing  the 
permanent  repair  required  by  paragraph 
(b)(2)(i)  of  this  AD,  repeat  the  inspections 
specified  in  paragraph  (a)(2)  of  this  AD  to 
detect  any  crack  of  the  completed  repair,  per 
the  Accomplishment  Instructions  of  the 
service  bulletin.  If  no  crack  is  found,  repeat 
the  inspections  specified  in  paragraph  (a)(2) 
of  this  AD  every  5,000  landings.  If  any  crack 
is  found,  do  paragraph  (g)  of  this  AD. 

Condition  2  (Any  Crack  Within  Flyable 
Limits  for  Temporary  Repair) 

(c)  If  any  crack  is  found  during  the  initial 
inspection  required  by  paragraph  (a)(2)  of 
this  AD  or  during  any  repetitive  inspection 
required  by  paragraph  (b)(1)  of  this  AD,  and 
that  crack  is  WITHIN  the  flyable  limits 
specified  in  Condition  2  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DC9-53-290,  Revision  01, 


dated  March  15,  2002:  Do  the  actions 
spec;ified  in  paragraph  (i  )(1)  OR  (c  )(2)of  this 
AD. 

Note  7;  Boeing  .Service  Bulletin  DC9-53- 
290.  Revision  01,  dated  March  15,  2002. 
refers  to  Boeing  Serv  ic  e  Rework  Drawing 
SR09530268.  Revision  D.  dated  N(ivemi)er 
29.  2001.  as  the  sourc:e  for  determiniiiii 
flyable  limits. 

Condition  2.  Option  1:  Temporary  Repair 
and  Repetitive  Inspections 

(1)  C:ondition  2.  Option  1;  Do  paragraphs 
(c)(l)(i).(c)(l)(ii).(c)(l)(iii),and  (c)(l)(iv)of 
this  AD.  at  the  times  specified  in  those 
paragraphs. 

(i)  Before  further  flight,  do  the  temporary 
repair  (including  installation  ol  doublers)  per 
Condition  2.  Option  1.  of  the 
.•\c:complishment  Instructions  of  the  service 
bulletin. 

(ii)  Within  2.000  landings  after  doing  the 
temporary  repair,  do  a  general  v  isual 
inspection  to  detect  c:racks  i>{  tht?  skins  and 
external  doublers.  If  NO  crack  is  found  that 
is  outside  the  flyable  limits  specified  in 
Condition  2  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  repeat  the 
inspection  every  2.000  landings  until 
paragraph  lc:)(2J(i)  of  this  AD  is  done. 

(iii)  Within  3.500  landings  aftei  doing  the 
temporary  repair,  do  Iwresc  ope  and  HKKC 
inspections  to  detect  crac:ks  of  the  internal 
structure.  If  NO  crack  is  found  tliiit  is  outside 
the  flyable  limits  specified  in  Ccnuiition  2  of 
the  Accomplishment  Instruc  tions  of  the 
.servic:e  bulletin,  repeat  the  inspection  every 
3.500  landings  until  paragraph  (c)(2)(i)  of  this 
AD  is  done. 

Note  8:  If  any  crack  is  found  during  any 
inspection  per  paragraph  {c:)(l)(ii)  or 
(c)(l)(iii)of  this  AD.  refer  to  paragraph  (f)of 
this  AD. 

(iv)  Except  as  provided  bv  paragraph  (0  of 
this  AD,  within  8,000  landings  after  doing 
the  temporary  repair,  do  the  permanent 
repair  specified  in  paragraph  (c)(2)  of  this 
AD. 
Condition  2.  Option  2:  Permanent  Repair 

(2)  Condition  2.  Option  2:  Do  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  AD  at  the  tmies 
specified  in  those  paragraphs 

(i)  Before  further  flight,  do  all  actions 
associated  with  the  permanent  repair 
(including  detailed  and  eddy  c  urrent 
inspections  of  various  parts;  and  repair, 
replacement,  or  rework  of  those  parts,  as 
applicable)  per  Condition  2.  (3ption  2,  of  the 
.Accomplishment  Instructions  of  the  service 
bulletin.  This  terminates  the  repetitive 
inspections  required  bv  paragraphs  (c:)(l)lii) 
and(c)(l)(iii)ofthis  AD. 

(ii)  Within  40,000  landings  after  doing  the 
peimanent  repair  required  by  paragraph 
(c)(2)(i)  of  this  AD,  repeat  the  inspections 
specified  in  paragraph  (a)(2)  of  this  AD  to 
detect  any  crack  of  the  completed  repair,  per 
the  Accomplishment  Instructions  of  the 
service  bulletin.  If  no  crac:k  and  no  crack 
progression  is  found,  repeat  the  inspections 
specified  in  paragraph  (a)(2)  of  this  AD  every 
5,000  landings.  If  any  crack  or  crack 
progression  is  found,  do  paragraph  (g)  of  this 
AD. 


65306  Federal  Register/ Vol.  b7.  No.  liOH/ Thursday.  October  24.  2002 /Rules  and  Regulations 


Condition  J  (Existing  Temporary  Repairs  Per 
Ortain  Service  Information) 

id)  If  diiv  tenipiirar\  repair  i-^  found  during 
any  inspection  required  by  paragraph  (a)(1) 
of  thi.s  AD  and  that  repair  VVAS 
accomphshed  per  the  service  information 
identified  in  Clondilion  ;t  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  [X:9-53-290.  Revision  01. 
dated  March  15.  2002:  Do  the  actions 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD.  Also,  if  the  Station  Y=83.55n  frames 
have  been  repaired  before  the  effective  date 
of  this  AD  per  DC-9/MD-80  Structural 
Repair  Manual.  Section  =>:)-<).<.  Figure  .^4.  or 
Boeing  Service  Rework  Drawing  S509530127. 
do  a  one-time  inspection  of  the  frames  for 
crack  growth  emanating  beyond  the  repair 
angles.  If  any  crack  progression  is  found, 
before  further  Right,  replace  the  frames  with 
new  frames  per  the  .^ccomplishment 
Instrurlions  of  the  service  bulletin 

Condition  '.i.  Option  1:  Repetitive  Inspection.s 

(1)  Condition  J.  Option  I:  Do  paragraphs 
(d)(l)(i).  (d)(l](ii).  and  (d)(l)(iii)  of  this  AD  at 
the  times  spticified  in  those  paragraphs. 

(i)  Within  2.000  landings  after  doing  the 
temporary  repair,  or  before  further  flight  after 
accomplishment  of  the  initial  inspections  in 
paragraph  (a)  of  this  AD.  whichever  is  later, 
do  a  general  visual  inspection  to  detect 
cra<  ks  of  the  skins  and  external  doublers.  If 
NO  (rack  is  found  that  is  outside  the  flvable 
limits  specified  in  Condition  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  repeal  the  inspection  everv  2.0t)0 
landings  until  paragraph  (d)(2)(i)  of  this  .AD 
is  done 

Note  9:  If  nnv  c;rack  outside  the  livable 
limits  is  found  during  anv  inspet.tion  per 
paragraph  ld)(l)(i)  or  (d)(l)(ii)  of  this  AD. 
refer  to  paragraph  (f)  of  this  AD. 

(ii)  Within  :i..=iOO  landings  after  doing  the 
temporary  repair,  or  before  further  flight  after 
accomplishment  of  the  initial  inspections  in 
paragraph  (a)  of  this  AD,  whic  hever  is  later, 
do  borescope  and  HFEC  inspec  tions  to  delect 
c.rai  ks  of  the  internal  structure.  If  NO  crack 
is  found  that  is  outside  the  flvable  limits 
specified  in  (-ondilion  2  of  the 
.Accomplishment  Instructions  of  the  service 
bulletin,  repeat  the  inspection  everv  .),.S(MI 
landings  until  paragraph  (d)(2)(i)  of  this  .AD 
is  done. 

(iii)  Except  as  provided  by  paragraph  (fl  of 
this  AD.  within  8.000  lantlings  after  doing 
the  temporar\  repair,  or  before  further  flight 
if  more  than  H.UOU  landings  have  been 
ac:cumulated  sini  e  the  temporary  repair,  do 
the  permanent  repair  specified  in  paragraph 
(d)(2)(i)ofthisAD. 

Condition  3.  Option  2:  Permanent  Repair 

(2)  Coiulilion  ,f.  CJptioii  2:  Do  paragraphs 
(d)(2)(i)  and  (d)(2)(ii)  of  this  AD  at  the  times 
specified  in  those  paragraphs. 

|i)  Before  further  flight,  do  all  actions 
assoc  iated  with  the  permanent  repair 
(including  detailed  and  eddv  (  urrent 
inspec  lions  of  various  parts;  and  repair, 
replai  enient,  or  rework  of  those  parts,  as 
applic  able)  per  Ciondition  3,  Option  2  of  the 
.Accomplishment  Instructions  of  the  service 
bulletin.  This  terminates  the  repetitive 


inspections  required  \>\  paragraphs  (il)(ll(i| 
and(d)(l)(ii)iifthis  AD 

(ii)  Within  40.000  landing's  after  diung  the 
permanent  repair  required  h\  paragraph 
(d)(2)(i)  ol  this  .AD.  repeat  the  inspec  lions 
specified  in  p.iragraph  (a|(2l  of  this  .AD  to 
detect  anv  crac  k  of  the  completed  repair,  per 
the  Accomplishment  Instructions  of  the 
service  bulletin.  If  no  crack  and  no  crack 
progression  is  found;  Repeat  the  inspec  tions 
spec  ified  in  paragraph  (a)(2)  of  this  .AD  every 
5.000  landings   If  ,inv  crac  k  or  i  rac  k 
progression  is  foumi.  do  paragraph  (g)  of  this 
AD 

Condition  4  (Kxisling  Repairs  Per  Other 
Service  Information) 

(e)  If  am  rep€iir  is  lound  during  anv 
inspection  required  by  paragraph  (a)(1)  of 
this  ,\D.  and  the  repair  was  not  ac  (omplisheil 
per  the  servic:e  information  identified  in 
Condition  4  of  the  Accomplishment 
Inslnii  turns  of  Boeing  .Ser\  i(  e  Hulletin  UCM- 
.■i.t-2'10.  Keyision  01.  daleil  Man  h  l.T.  2002 
Before  further  flight,  repair  per  .i  method 
approved  bv  the  Maiia^ir   Is  .Angeles 
Ain  raft  Ortif'ii  ation  Oltu  r  i.XCO).  FAA 

Condition  5  (Crac:k  Outside  Klyable  Limits 
forTemporarv  Repair) 

(tl  If  am  I  rai  k  is  found  during  .iiu 
inspection  re()uired  hv  paragrajih  (al(2). 
(b)(1). (()(l|(ii).(.)(l)l"iii).(d)(l](i].or((ll(l](ii) 
of  this  AD;  AND  that  crai  k  is  Ol   TSIDK  the 
limits  spec  ified  in  (^onditiiin  2  iil  the 
Ac;complishiiient  Instriu  tions  of  Hnemg 
Servic:e  Bullelin  lX:f>-53-2')0.  Re\isiiin  01, 
datc^d  March  !.">.  2002:  .AND  a  perm.inent 
repair  was  NOT  previously  ac  c  iimplished  per 
this  AD:  Dop.iragraphsinilland  ((1(21  ot  ftiis 
AD  at  the  times  specified  m  those 
paragraphs. 

(1)  Before  further  flight,  do  all  ai  tinns 
associated  with  the  permanent  repair 
(including  detailed  and  edd\  i  urrent 
inspections  of  various  parts;  and  re[i,iw. 
replacement,  or  rtHvork  of  those  parts,  as 
applicable)  per  Condition  .i  of  the 
A(xomplishiii''nt  liistrui  linns  nl  the  servic:e 
bulletin. 

(2)  Within  40.1)0(1  iaiuiings  alter  doing  Ihe 
perm.inenl  rc?[)air  required  In  paragrajih  (0(11 
of  this  .AD.  repeat  Ihe  msp.M  lions  specified 
in  paragraph  (a)(2)  of  tins  .\|)  to  detect  dn\ 

c  rack  of  the  completed  repair   per  the 
Ac:c:(miplishment  Instruc  tions  ot  the  ser\  ic  e 
bullelin   If  no  i  rack  and  no  i  rack  progression 
is  found,  repeat  the  inspec  lions  specified  in 
paragraph  {,i)[l]  ol  Ihis  .\D  every  .5.000 
landings.  It  ,in\  i  rac  k  or  c  rac  k  progression  is 
founii.  do  paragraph  (g)  of  this  .AD 

Corre<:tive  Action.s:  Cracking  Following 
Permanent  Repair 

igl  It  am  (  rac  k  ur  i  rac  k  progression  is 
found  during  am  mspei  lion  rttciuired  by 
paragraph  (l))(2)|iil,  (c)(2|(in.  |d)(2)(ii).  or 
(fl(2)  of  this  AD.  Before  further  flight,  repair 
per  a  method  approved  bv  the  Manager,  Los 
Angeles  ACO 

Corrective  Action  for  Cracked  Zee 

(h)  If  anv  (  rai  kinl  Zee  is  found  during  anv 
inspection  [)erforiniMl  [n-r  paragra[)h  (a)(2)  of 
this  AD:  Before  hirther  flight,  replac  e  the 
crac  ked  Zi^e  with  a  new  part  per  the 
Ace  (implistiment  Instructions  of  Boeing 


.Seryic:e  Bulletin  DC:9-5.3-290.  Revision  01. 
dated  March  15,  2002. 

Previously  Accomplished  Inspections  and 
Repairs 

(i)  InspcM  tions  and  repairs  ac:c:omplished 
before  the  effec:tiye  datcf  of  this  .AD  per  the 
Accomplishment  Instruc:tions  of  Boeing 
Service  Bulletin  1X^9-33-290,  dated 
December  14.  1999.  are  acceptable  for 
compliance  with  the  corresponding  actions 
in  this, AD. 

Alternative  Methods  of  Compliance 

(illl )  .An  .ilternati\e  method  of  i  ompliance 
(,\MCX!)  oradiustmeni  of  Ihe  ccjinpliance 
lime  that  provides  an  acct^ptahle  level  of 
safety  mav  be  used  if  approved  by  the 
Manager,  Los  .Angeles  .ACXl  Operators  shall 
submit  their  recjuests  through  an  appropriate 
F.A.A  Frinc:ipal  Maintenance  Inspciclor,  who 
ma\  add  comments  and  then  send  it  to  Ihe 
Manager.  Los  .Angeles  ,ACO, 

12)  .An  .AMO('  that  provides  an  ac:(:eptable 
level  of  sah?ty  mav  be  used  for  any  rejiair 
recpiired  bv  this  .AD.  if  it  is  approved  bv  a 
Boeing  Company  Designated  Engineering 
Representative  (DER)  who  has  been 
ruilhorized  bv  the  .Manager.  Los  .Angeles 
.\C.().  to  make  such  findings. 

Note  10:  Information  ccmc crning  Ihe 
existence  of  afiproved  alternative  methods  of 
(ompliance  with  Ihis  AD,  if  any.  may  be 
obtained  from  the  Los  .Angeles  ,AC"0. 

Special  Flight  Permits 

[k]  Special  flight  permits  may  be  issued  in 
ai  I  ordance  with  t?«?  21.197  and  21.199  of  the 
F.'deral  .Aviation  Regulations  ( 14  C:FR  21. 197 
.ind  21  199)  to  opc^rate  the  airplane  to  a 
lo(  ation  where  the  recjuirements  of  this  .AD 
can  be  ,11  (  omplished. 

Inc:orporation  by  Reference 

II)  I'niess  otherwise  spec:ificHi  in  this  .AD. 
the  ac  lions  shall  be  done  in  ac:c:ordan(  e  with 
Boeing  Service  Bullelin  DC:9-53-290. 
Revision  01.  dated  Man  h  15.  2002.  This 
iiu  orporatioii  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
.!( (  ordance  with  5  I'.S.C.  552(a)  and  1  C:FR 
part  51.  Copit's  mav  he  obtained  from  Boeing 
Commercial  .Aire  raft  (iroup.  Long  Beach 
Division,  3H55  Lakevyood  Boulevard.  Long 
Beac  h.  California  9084f>.  .Mtention:  Data  and 
Seryic f  Management.  Dept.  C;iT.5.A  (D800- 
1)024).  Cxipies  may  be  ins()ec:ted  at  the  F.A.A. 
Transport  .Airplane  Directorate.  1001  Lind 
.\venuc\  SW.,  Renton,  Washington:  at  the 
F.AA.  Los  Angeles  Ain:raft  {;ertific:ation 
Offic  e.  3900  Paramount  Boulexard. 
I.akevvood.  California:  or  at  the  Offic:e  of  Ihe 
Federal  Register.  800  North  C:apilol  Stn^el. 
NW  .  suite  700.  Washington.  DC 

Effective  Date 

(m)  This  amendment  becomes  effectixc  on 
November  29.  2002. 

Issued  in  Renton,  Washington,  on  C3c:lober 
1  1,  2002, 

Michael  |.  Kaszycki. 

.•\r/;/H!  .\/«/icj^'cT.  Transport  Airplaiif 
DirfituniU'.  Aircraft  Certification  SfT\icr. 
|FR  Doc  .  02-2r)fiR4  Filed  10-23-02;  8:45  am] 
BILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  30334;  Amdt.  No.  3027] 

Standard  Instrument  Approach 
Procedures;  IMIscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  October  24, 
2002.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  24, 
2002. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 
Independent  Avenue,  SW.,  Washington, 
DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tihe  affected  airport  is 
located; 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs 
mailed  once  every  2  weeks,  are  for  sale 


by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Technologies  and 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  Mike  Monroney 
Aeronautical  Center,  6500  South 
MacArthur  Blvd.,  Oklahoma  City.  OK 
73169  (Mail  Address;  P.O,  Box  25082 
Oklahoma  City,  OK  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51 .  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Noti'ce  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  inay  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 


least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Pruc:edures 
(TERPS).  In  developing  these-  SI.^Ps,  thc^ 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  thc>  c:lose 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public; 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estat)lished 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessarv  to  keep  them  operationally 
current,  h.  therefore— (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatorv  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  Traffic  Control.  Airports. 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington.  DC  on  October  11, 
2002. 

lames  I.  Ballough, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  lOfS(g).  40103.  40113. 
40120.  44701;  and  14  CFR  11  49(b)(2). 
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§§97.23,  97.25,  97.27,  97.29.  97.31.  97.33, 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOG.  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  R.ADAR  SIAPs: 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  •    •  Effective  Sovember  2fi.  2002 

Savannah.  C;.^,  Savannah  Intl   RADAR- 1. 

.Amdt  q.  CA.NCELLED 
Lee's  .Summit.  MO.  Lett's  Summit  Muni 

RN.AV.A  ((;PS1  RVVY  IS.Oriu 
Lee's  Summit.  MO.  Lee  s  Summit  Muni. 

R.N'AV.A  ((;PS)  RVVY  J4.  Oris; 
Lee's  Summit.  MO.  Lee's  Summit  Muni, 

RNAV.^  (GPS)  RVVY  36.  Orig 
Lee's  Summit.  MO,  Lee's  Summit  Muni, 

VOR/DME-A.  Orig 
Lee's  Summit,  MO,  Lee's  Summit  Muni,  NUB 

RVVY  18.  .^mdt  1 
Lee's  Summit.  MO,  Lee's  Summit  Muni,  GPS 

RVVY  2^.  Orig.  C.^^'CELLED 
Lee's  Summit.  .MO.  Lee  s  Summit  .Muni. 

VOR-A,  Orig-A.  CANCELLED 
Cleveland.  OH.  Cleveland-Hopkins  Inti,  ILS 

RVVY  tiL.  Orig 
Cleveland.  OH.  Cleveland-Hopkins  Intl,  ILS 

RVVY6R.  Amdt  18 
Cleveland  OH.  Cleveland-Hopkins  Intl,  ILS 

RVVY  24R,  Orig 
Cleveland.  OH.  Cleveland-Hopkins  Intl, 

RNAV  (GPS)  Y  RVVY  6L.  Ong 
Cleveland.  OH,  Cleveland-Hopkins  Intl, 

RNAV  (C;PS)  Z  RVVY  fiL,  Orig 
Cleveland.  OH,  t^leveland-Hopkins  Intl, 

RNAV  (GPS)  Y  RVVY  24R,  Ong 
Cleveland.  OH.  CMeveland-Hupkins  Intl. 

RNAV  (GPS)  Z  RVVY  24R.  Ong 
Alva,  OK.  Alva  Regional.  RNAV  ((;PS)  RVVY 

35.  Grig 
Alva.  OK.  Alva  Regional.  GPS  RVVY  .V-,.  Orig, 

CANCELLED 
Hinton,  OK,  Hinton  Muni.  RNAV  (GPS)  RVVY 

17,  Orig 
Hinton,  OK,  Hinton  Muni,  RNAV  (GPS)  RVVi 

35.  Orig 
El  Paso,  TX,  El  Pas  Intl.  GPS  RWY  22.  Orig 

•  •   *  Effective  January  23.  200.3 

■Mexandria.  LA,  E,sler  Regional.  ILS  RVVY  2(i. 

Amdt  14 
Alexandria.  LA.  Esler  Regional.  NDB  OR  GPS 

RVVY  2fi.  Amdt  8 
Alexandria.  LA.  Esler  Regional.  LOC:  BC 

KVVY  8,  Amdt  lOC:,  CANCELLED 

Note:  The  FAA  published  the  following 
pro(  edure  in  Docket  No.  30332,  .Amdt  No. 
3025  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol   H7 .  ER  No.  195.  Page 
62638-62640;  dated  October  8.  2002)  under 
se(  tiun  97.27  effective  November  28,  2002, 
whi<:h  is  hereby  amended  rescinded: 
Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 

International.  ILS  RVVY  3.5C,  Amdt  7 
Dallas-Fort  Worth.  TX,  Dallas-Fort  Worth 

International.  C;onverging  ILS  RVVY  35C. 

.\mdt  5 


Dallas-Fort  Worth.  TX.  Dallas-Fort  Worth 
International.  RNAV  (GPS)  RWY  35C,  Orig 

Dallas-Fort  Worth,  TX,  Dallas-Fort  Worth 
International,  GPS  RVVY  35C.  Orig-A. 

c:ancelled 

tlordonsville,  VA.  Gordonsville  Muni.  .NDB 
OR  (;PS  RVVY  23,  Amdt  1,  CANCELLED 
Note:  I'he  F.\.A  published  the  following 
procedure  in  Docket  No.  30332,  Amdt  No. 
3025  to  Part  97  of  the  Federal  Aviation 
Regulations  (Vol.  67,  FR  No.  195,  Page 
62638-«2640;  dated  October  8.  2002)  under 
section  97  27  effective  November  28,  2002, 
uliK  h  is  herein  amended  to  read  as  follows: 
IJurhamville,  NY.  Kamp,  VOR  OR  GPS  RWY 

28.  Amdt  IB.  CANCELLED 
iFR  Do<    02-27098  Filed  U)-2.3-«2:  8:45  am] 

BtLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  30335;  Amdt.  No.  3028] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  D(3T. 
ACnON:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
anHTids,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  ac:tions  are 
netuled  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  t^fficient  use  of  the  navigable 
airspac:e  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  October  24, 
2002  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatorv' 
provisions. 

The  incorporation  by  reference  of 
certain  (jublications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  24, 
2002. 

ADDRESSES:  Availability  of  matter 
incorporated  bv  reference  in  the 
amendment  is  as  follows: 

F(yr  Examiruition — 

1    FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 


3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP, 

4,  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  Suite 
700.  Washington,  DC 

For  Purchase — Individual  SIAP 
copies  my  be  obtained  from: 

1 .  FAA  Public  Inquiry  Center  ( APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW,, 
Washington,  DC  20591;  or 

2,  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S,  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P,  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Citv.  OK  73125) 
telephone:  (405)  954^164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  de.scription  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
.Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
inc:orporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publicatiim  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 
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The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs.  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 


between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  Traffic  Control.  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 


Issued  in  Washington,  DC  on  0(  loht-r  1 1, 
2002. 

lames  |.  Ballough, 
nirector.  Flight  Stcnulard-'  Service. 

Adoption  of  the  Ame  dment 

Accordingly,  pursuant  to  the 
authority  delegated  t  j  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  L'.S.C.  40103,  401 13,  40120, 
44701:  49  U.S.C.  106(g);  and  14  CFR 
n.49(b)(2). 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97,23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97,25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97,29  ILS, 
ILS/DME.  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SIAPs;  and  §  97,35  COPTER 
SIAPs.  Identified  as  follows: 

*    *    'Effprtivr  I'pon  Puhliralion 


FDC  Date 


09/05/02  .. 
09/20/02  .. 
09/23/02  .. 
09/23/02  .. 
09/23/02  . 
09/25/02  . 
09/25/02  . 
09/26/02  . 
09/27/02  . 
09/27/02  . 
09/27/02  . 
09/27/02  , 

10/02/02  . 

10/02/02  . 

10/02/02  . 

10/02/02  , 

10/02/02  . 

10/02/02  . 

10/02/02  . 

10/02/02  . 

10/02/02  . 

10/02/02  . 

10/03/02 
10/03/02 
10/03/02 
10/03/02 
10/03/02 
10/03/02 
10/03/02 
10/03/02 


State 


City 


Airport 


FDC  No. 


Subject 


TX 

TX 

TX 

TX 

FM 

TX 

Wl 

CA 

PL 

FL 

CA 

TN 

OR 

OR 

OR 

OK 

OK 

OK 

OK 

OK 

OK 

GA 

TX 

WY 

TN 

AK 

AK 

TX 

TX 

CA 


Dallas  

Del  Rio  

Corpus  Christi  

Corpus  Ctirlsti  

Yap  Island 

Houston 

Madison 

Sacramento 

Sarasota(Bradenton) 
Sarasota(Bradenton) 

Palm  Springs 

Knoxville 

Aurora  

Aurora  

Aurora  

Oklatioma  City  

Oklahoma  City  

Oklahoma  City  

Oklahoma  City  

Oklahoma  City  

Oklahoma  City 
Rome 


Houston 

Casper 

Knoxville 

Scammon  Bay 
Scammon  Bay 

Denton 

Muleshoe 

Sacramento  ,,,. 


Addison 

Del  Rio  Intl '. 

Corpus  Christi 

Corpus  Christi 

Yap  Intl  

Sugar  Land  Muni  Hull  Field  

Dane  County  Regional  Tmax  Field 

Sacramento  Mather 

Sarasota/Bradenton  Intl 

Sarasota/Bradenton  Intl 

Bermuda  Dunes  

McGhee  Tyson  

Aurora  State  

Aurora  State  

Aurora  State  

Will  Rogers  World  

Will  Rogers  World  

Will  Rogers  World  

Will  Rogers  World  

Will  Rogers  World  

Will  Rogers  World  

Richard  B.  Russell 


Ellington  Field 

Natrona  County  Intl  

Knoxville  Downtown  Island 

Scammon  Bay  

Scammon  Bay  

Denton  Muni  

Muleshoe  Muni  

McClellan  Airfield 


2/9363 
2/9902 
2/9952 
2/9954 
2/9977 
2/0115 
2/0136 
2/0179 
2/0201 
2/0202 
2/0208 
2/0218 
2/0339 
2/0340 
2/0341 
2/0362 
2/0363 
2/0364 
2/0365 
2/0366 
2/0367 
2/0382 

2/0414 
2/0443 
2/0446 
2/0470 
2/0471 
2/0478 
2/0489 
2/0497 


ILS  Rwy  15.  Amdt  9A 

LOC  13.  Orig-A 

ILS  Rwy  13.  Amdt  26A 

NDB  Rwy  13,  Amdt  25 

NDB  Rwy  7,  Amdt  1 

NDB  Rwy  35,  Amdt  15 

VOR  Rwy  13.  Orig 

RNAV  (GPS)  Rwy  4R.  Ong 

ILS  Rwy  14.  Amdt  4 

ILS  Rwy  32.  Amdt  5 

VOR-A.  Ong 

ILS  Rwy  5L,  Amdt  7A 

GPS  Rwy  17.  Amdt  1 

GPS  Rwy  35.  Amdt  1A 

LOC  Rwy  17.  Ong-A 

Radar,  Amdt  20 

ILS  Rwy  17R,  Amdt  9D 

ILS  Rwy  17L..  Orig-D 

NDB  Rwy  35R,  Amdt  50 

ILS  Rwy  35R.  Amdt  8D 

NDB  Rwy  17R.  Amdt  24B 

VOR/DME  or  GPS  Rwy  1.  Amdt 

8B 
ILS  Rwy  22.  Amdt  38 
ILS  Rwy  3,  Amdt  5A 
LOC  Rwy  26,  Amdt  3A 
GPS  Rwy  10,  Orig 
GPS  Rwy  28,  Ong 
GPS  Rwy  35,  Amdt  1 
VOR/DME-A,  Amdt  1 
ILS  Rwy  16,  Ong-B 


65310 

FederaJ 

Register/ Vol.  H7.  N( 

).  206 /Thursday.  October  24 

2002 /Rules  and  Regulations 

" 

■ 

FDC  Date 

State 

CHy 

Airport                          ;        FDC  No                                 Subject 

.  . 1 

10/04/02 
10/04,02 
10/04/02 
10/04/02 
10/04  02 
10/04/02 
10/04/02 
10/04/02 
10/04-02 
10/04-02 
10/04/02 
10/07  02 
10/07  02 
10/07  02 
10/07/02 


AR 

NH 
WA 
WA 
MA 
MA 
MA 
MA 
MA 
MA 
OK 
WA 
WA 
WA 
MS 


Batesville 
Manchester     .. 

Spokane  

Spokane  

Westfield  

Westtield  

Westtieid  

Westtield  

Westlieid  

Westtield  

Oklahoma  City 
Spokane 

Seattle     

Seattle     

Jackson  


Batesville  Regional 

Manchester      

Spokane  inti      

Spokane  IntI      

Barnes  Mum      

Barnes  Mum      

Barnes  Mum      

Barnes  Mum      

Barnes  Mum      

Barnes  Mum      

Will  Rogers  World  

Spokane  IntI       

Boeing  Field/King  County  IntI 
Boeing  Field/King  County  IntI 
Hawkins  Field  


2/0517 
2A)521 
2/0561 
2/0562 
2/0576 
2/0577 
2/0578 
2/0579 
2/0580 
2/0581 
2/0587 
2/0626 
2/0627 
2/0627 
2/0631 


NDB  or  GPS  Rwy  7,  Amdt  5C 

ILS  Rwy  6,  Orlg-A 

ILS  Rwy  3  (Cat  I.  II,  III).  Amdt  4 

RNAV  (GPS)  Rwy  3,  Orig-B 

GPS  Rwy  2.  Orig 

GPS  Rwy  20,  Orig 

ILS  Rwy  20,  Amdt  5 

NDB  Rwy  20.  Amdt  i5 

VOR  Rwy  20,  Amdt  20 

VOR  Or  Tacan  Rwy  2.  Amdt  4 

LOC  BC  Rwy  35L.  Amdt  10D 

VOR  Rwy  3,  Amdt  12 

ILS  Rwy  13R,  Amdt  28A 

ILS  Rwy  13R.  Amdt  28A 

NDB  Rwy  16.  Amdt  5 


'FR  Dor   ()2-:j7()HH  Filed  10-23-02;  8:45  ami 
BILLING  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  Labeling  Rule") 

AGENCY:  Ff?deral  Trade  Commissiun. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Trade 

Commission  ("Commission"] 
announces  that,  because  ranges  of 
comparability  have  not  changed 
significantly,  the  current  ranges  of 
comparability  for  refrigerators, 
refrigerator-freezers,  and  freezers  will 
remain  in  effect  until  further  notice 
EFFECTIVE  DATE:  lanuarv  22.  2()().V 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  .N'ewsome.  .Mtornev.  Division 
of  Enforcement,  Federal  Trade 
Commission.  Washington.  DC'  2()r)H0 
(202-326-2H891;  hnpwsamf'inc  .iiov. 
SUPPLEMENTARY  INFORMATION:  The  rule 
was  issued  bv  the  Commission  in  1979. 
44  FR  66466  (Nov.  19,  1979),  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  197.5 
("EFCA")  '  The  rule  covers  several 
categories  of  major  household 
appliances  including  refrigerators, 
refrigerator- freezers,  and  fret;zers. 

I.  Background 

The  rule  requires  manufacturers  of  all 
covered  appliances  to  disclose  specific 


'  42  U.S.C  6294.  The  statute  al.so  re<iuires  the 
Department  of  Energy  ("DOE")  to  develop  test 
procedures  that  measure  how  murh  enerjjy  the 
rippliances  use.  and  to  determine  the  representative 
avHrane  cost  a  consumer  pays  for  the  different  types 
ot  energy  available. 


energy  consumption  or  efficiency 
information  (derived  from  the  DOE  test 
procedures)  at  the  point  of  sale  in  the 
form  of  an  "EnergyCiuide"  label,  fact 
sheets  (for  some  appliances),  and  in 
(  dialogs.  Th(!  rule  requires 
manufacturers  to  include,  on  labels  and 
fact  sheets,  an  energv  consumption  or 
efficiency  figure  and  a  "range  of 
comparability."  This  range  shows  the 
highest  and  lowest  energy  consumptiim 
or  t'tfii;ieiu:ies  for  all  comparable 
ap[)lian(:e  models  so  consumers  can 
compart!  the  energy  consumption  or 
efficiency  of  other  models  similar  to  the 
labeled  model.  The  rule  also  requires 
indnufac:turers  to  include,  on  labels  for 
some  products,  including  those  that  are 
the  subject  of  this  notice,  a  secondarv 
energy  usage  disclosure  in  the  form  of 
an  estimated  annual  (operating  cost 
based  on  a  specified  DOE  national 
average  cost  for  the  fuel  the  applianc;e 
uses. 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
rejjort,  to  report  certain  information 
annually  to  the  Commission  by 
specified  dates  for  each  product  tvpe.- 
These  reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annu.il  energy  consumption  or  energy 
efficiency  ratings  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
manufacturers  regularly  add  new- 
models  to  their  lines,  imprtjve  existing 
models,  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  i:dlculated  is  constantly  changing. 
To  keep  the  required  information  on 
labels  consistent  with  these  changes,  the 
Commission  will  publish  new  ranges  if 
an  analysis  of  the  new  information 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%.  Otherwise,  the  Commission 


will  publish  a  statement  that  the  prior 
ranges  remain  in  effect  for  the  next  year. 

II.  2002  Refrigerator  Information 

The  annual  submissions  of  data  for 
refrigerators,  refrigerator-freezers,  and 
freezers  have  been  made  and  analyzed 
by  the  Commission.  The  ranges  of 
comparability  for  the  products  have  not 
changed  significantly  for  these 
products. '  Therefore,  the  current  ranges 
for  these  products  (16  CFR  Part  305. 
Appendices  Al  through  A8  and  Bl 
through  B3)  will  remain  in  effect  until 
further  notice.^ 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

.\uthorily:  42  I '..S.C  6294. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

St'ciftiirw 

|FR  Doc.  ()2-2M70  Filed  10-23-02:  8:45  am] 
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■  Reports  tor  rt- tni^erators.  refrigerator-freezers. 
and  freezers  are  <lue  August  1 


'  rhf  (  iiniinissiiins  rtii.ilvMs  e\(  hiilcd  models 
Willi  tMiiTijN  1  iin.'.uiiipliiin  liRures  that  do  not  meet 
till'  I  urriMii  DOK  fncrsv  c  iiiiM'rv,itiiiii  standards.  .See 
bl  FR  2.il()2  (.April  2H,  IH17| 

'Set'  NnvcmbtT  14.  2001  (f,H  FR  57ab7). 
Ncnrnibcryb.  2001  [hh  FR  'jyor)0|.  December  10. 
2001  [hb  FR  b:i74q|,  ,ind  |,inu,irv  29.  2002  (67  FR 
41731. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
[Docket  No.  OOC-1 321] 

Listing  of  Color  Additives  Exempt 
From  Certification;  Mica-Based 
Pearlescent  Pigments 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  mica-based  pearlescent 
pigments  as  color  additives  in  contact 
lenses.  This  action  is  in  response  to  a 
petition  filed  by  Wesley  Jessen  Corp. 
DATES:  This  regulation  is  effective 
November  26,  2002.  Submit  written  or 
electronic  objections  and  requests  for  a 
hearing  by  November  25.  2002.  See 
Section  VIII  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this 
document  for  information  on  the  filing 
of  objections. 

ADDRESSES:  Submit  written  or  electronic 
objections  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.  fda.gov/dockets/ecomments . 

FOR  FURTHER  INFORMATION  CONTACT: 

Aydin  Orstan.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-265).  Food 
and  Drug  Administration.  5100  Paint 
Branch  Pkwy.,  College  Park.  MD  20740, 
202-418-3076. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  June  7.  2000  (65  FR  36148), 
FDA  announced  that  a  color  additive 
petition  (CAP  0C0271)  had  been  filed  by 
Wesley  Jessen.  Corp..  333  East  Howard 
Ave.,  Des  Plaines,  IL  60018  (now  Ciba 
Vision  Corp..  11460  Johns  Creek  Pkwy., 
Duluth,  GA  30097-1556).  The  petition 
proposed  to  amend  the  color  additive 
regulations  in  part  73  (21  CFR  part  73 
subpart  I>— Medical  Devices)  to  provide 
for  the  safe  use  of  mica  to  color  contact 
lenses.  During  its  subsequent  review  of 
the  petition,  the  agency  determined  that 
the  subject  color  additives  are 
composite  pigments  composed  of  mica 
coated  with  iron  oxides  or  mica  coated 
with  titanium  dioxide.  Therefore,  in  the 
Federal  Register  of  May  20,  2002  (67  FR 
35551).  the  agency  published  an 
amended  filing  notice  to  state  that  the 


petition  proposes  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  mica  coated  with  iron 
oxides  or  mica  coated  with  titanium 
dioxide,  collectively  identified  as  mica- 
based  pearlescent  pigments,  in  contact 
lenses. 

II.  Identity  and  Manufacturing 

Mica-based  pearlescent  pigments 
consist  of  either  mica  platelets  coated 
with  titanium  dioxide  or  mica  platelets 
coated  with  iron  oxides.  These  color 
additives  are  manufactured  by  preparing 
a  suspension  of  mica  platelets,  and  then 
adding  a  solution  of  a  soluble  sah  of 
titanium  or  of  iron,  and  a  base  to 
precipitate  titanium  hydroxide  or  iron 
hydroxide  onto  the  mica  platelets. 
These  particles  are  heated  (calcined)  at 
800  to  900  °C  to  obtain  mica  coated  with 
titanium  dioxide  or  mica  coated  with 
iron  oxides.  These  color  additives  create 
a  pearlescent  effect  and  are  known 
commonly  as  pearlescent  pigments. 
Therefore,  the  agency  is  establishing 
mica-based  pearlescent  pigments  as  the 
common  or  usual  name  of  the  color 
additives. 

III.  Safety  Evaluation 

During  its  review  of  the  safety  of  the 
use  of  mica-based  pearlescent  pigments 
in  contact  lenses,  the  agency  considered 
the  exposure  to  the  color  additives  from 
the  petitioned  use.  The  agency  notes 
that  it  is  highly  unlikely  that  the  color 
additives  or  their  components  would 
migrate  out  of  the  contact  lens  into  the 
aqueous  environment  of  the  eye, 
because:  (1)  These  pigments  are 
insoluble  in  aqueous  media,  and  (2) 
they  are  an  integral  part  of  the  contact 
lens.  Therefore,  the  agency  concludes 
that  the  exposure  to  the  components  of 
the  color  additives,  including  any 
impurities  that  may  be  present  in  them, 
from  the  petitioned  use  would  be 
negligible  (Ref.  1). 

The  agency  notes  that  two  of  the 
components  of  the  color  additives,  iron 
oxides  (§  73.3125)  and  titanium  dioxide 
(§  73.3126),  already  are  listed  for  use  as 
color  additives  in  contact  lenses. 
Therefore,  the  agency  concludes  that  the 
use  of  iron  oxides  or  titanium  dioxide 
in  mica-based  pearlescent  pigments 
does  not  present  a  safetv  concern  (Ref. 

2). 

Although  mica  currently  is  not 
regulated  for  use  as  a  color  additive  in 
contact  lenses,  it  has  been  approved  for 
safe  use  in  coloring  cosmetics  generally, 
including  those  applied  to  the  area  of 
the  eye,  including  the  eyeball 
(§§  73.2496  and  70.3(s)).  Generally,  the 
toxicological  tests  the  agency  requires  to 
demonstrate  that  a  color  additive  is  safe 
for  use  in  coloring  cosmetics  applied  to 


the  eye  area  are  adequate  to  support  the 
safety  of  a  color  additive  used  in  contact 
lenses.  In  both  cases,  the  tests  must 
show  that  the  color  additive  is  safe  and 
not  expected  to  cause  adverse  effects 
under  the  conditions  of  use.  This  is 
reflected  in  the  agency's  current 
guidance  document  for  contact  lens 
manufacturers  (Ref.  3). 

In  this  case,  the  toxicological  data 
which  supported  the  approval  of  mica 
for  use  in  eve  area  cosmetics  are 
sufficient  to  support  the  safe  use  of  mica 
in  contact  lenses.  These  data  showed 
that  instillation  of  a  solution  containing 
5-percent  mica  directly  into  the  eyes  of 
rabbits  did  not  produce  any  evidence  of 
ocular  or  iridial  irritation  (Ref.  4).  In 
contrast  to  this  exaggerated  and  direct 
exposure  to  mica  in  the  eye.  the 
exposure  to  mica  from  its  proposed  use 
in  contact  lenses  would  be  negligible, 
and  if  any  incidental  exposure  to  mica 
were  to  occur,  it  would  not  be  a  safety 
concern.  Therefore,  the  agency 
concludes  that  mica  also  may  be  used 
safely  to  color  contact  lenses  (Ref.  2). 

The  regulations  listing  mica  for  use  in 
coloring  drugs  (§  73.1496)  and  cosmetics 
{§  73.2496)  provide  specifications  to 
ensure  the  safe  use  of  mica  in  those 
products.  To  ensure  that  the  mica  used 
in  the  manufacture  of  mica-based 
pearlescent  pigments  is  of  comparable 
purity  to  the  already  regulated  mica,  the 
agencv  is  requiring  in  new  §  73.3128 
that  niica  used  to  manufacture  the  color 
additives  meet  the  identity  and 
specifications  for  mica  in  §  73.1496.  The 
agency  also  has  considered  the  need  to 
establish  purity  specifications  for  the 
mica-based  pearlescent  pigments.  As 
noted  previously,  the  agency  has 
determined  that  the  exposure  to  the 
components  of  mica-based  pearlescent 
pigments,  including  any  impurities  that 
may  be  present  in  them  from  the 
petitioned  use,  would  be  negligible. 
Given  the  negligible  exposure  to  the 
color  additive  and  the  specifications 
that  are  being  established  for  the  mica 
component  of  the  color  additive,  the 
agency  concludes  that  it  is  not  necessary 
to  establish  separate  specifications  for 
the  raica-based  pearlescent  pigments  in 
new  §  73.3128. 

IV.  Conclusion 

Based  on  the  data  in  the  petition  and 
other  relevant  material.  FDA  concludes 
that  the  petitioned  use  of  mica-based 
pearlescent  pigments  as  color  additives 
in  contact  lenses  is  safe,  the  additives 
will  achieve  their  intended  technical 
effects,  and  thus,  are  suitable  for  this 
use.  The  agency  concludes  that  part  73 
should  be  amended  as  set  forth  in  this 
document.  In  addition,  based  upon  the 
factors  listed  in  21  CFR  71.20(b).  the 
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agency  concludes  that  certification  of 
mica-based  pearlescent  pigments  is  not 
necessary  for  the  protection  of  the 
public  health 

v.  Inspection  of  Documents 

In  acc:ordance  with  ^  71.1,5  (21  CFR 
71  15).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  ui 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person.  .'\s  provided 
in  §  71  15,  the  agency  will  delete  from 
the  documents  any  materials  that  are 
not  available  for  public  disclosure 
before  making  the  documents  available 
for  inspection. 

VI.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
CAP  OC0271  (65  FR  36148.  June  7, 
2000).  No  new  information  or  comments 
have  been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  i_)n  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

VII.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VIII.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file  with 
the  Dockets  Management  Branch  (see 
ADDRESSES)  written  objections  by  (see 
DATES).  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisicms  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objectiim.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  anv 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objec:tion  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 


found  in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  am  and  4  p.m..  Monday 
through  Friday  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register 
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Safely  and  ,\pplied  Nutrition,  FD.A,  May  17. 
1977 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics.  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  CJosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  73'is 
amended  as  follows: 

PART  7a— LISTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  73  continues  to  read  as  follows: 

Authority:  21  I"  S.C   .J21.  ,141.  .142.  M3. 
)4H,   ilSl,  3,t2,  3,Tri,  .Jfil,  362,  371,  379e. 

2.  Section  73.3128  is  added  to  subpart 
D  to  read  as  follows: 

§73.3128    Mica-based  pearlescent 
pigments, 

(a)  Identity  and  specifications.  The 
color  additive  is  formed  by  depositing 
titanium  or  iron  salts  from  a  basic 
snluti(m  onto  mica,  followed  by 
calcination  to  produce  titanium  dioxide 
or  iron  oxides  on  mica.  Mica  used  to 
manufacture  the  color  additive  shall 
conform  in  identity  and  specifications 


to  the  requirements  of  §  73.1496(a)(1) 
and  (b). 

(b)  Uses  and  restrictions.  (1)  Mica- 
based  pearlescent  pigments  listed  in 
paragraph  (a)  of  this  section  may  be 
used  as  a  color  additive  in  contact 
lenses  in  amounts  not  to  exceed  the 
minimum  reasonably  required  to 
accomplish  the  intended  coloring  effect. 

(2)  Authorization  and  compliance 
with  this  use  shall  not  be  construed  as 
waiving  any  of  the  requirements  of 
sections  510(k).  515.  and  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  with  respect  to  the  contact 
lenses  in  which  the  additive  is  used. 

(c)  Labeling.  The  label  of  the  color 
additive  shall  conform  to  the 
requirements  in  §  70.25  of  this  chapter, 

(d)  Exemption  from  certification. 
Certification  of  this  color  additive  is  not 
necessary  for  the  protection  of  the 
public  health,  and  therefore  batches 
thereof  are  exempt  from  the  certification 
requirements  of  section  721(c)  of  the  act. 

Dated:  September  30.  2002. 
L.  Robert  Lake, 

Director.  Office  of  Regulations  and  Policy. 
Center  for  Food  Safety  and  Applied  .\utrition. 
|FR  Doc.  02-27048  Filed  10-2,3-02;  8:45  am) 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8869] 

RIN  1545-AU77 

Subchapter  S  Subsidiaries;  Correction 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (TD 
8869).  which  were  published  in  the 
Federal  Register  on  Tuesday,  January 
25,  2000  (65  FR  3843),  relating  to  the 
treatment  of  corporate  subsidiaries  of  S 
corporations, 

EFFECTIVE  DATE:  January  25.  2000, 
FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  M.  Sullivan  (202)  622-3070  (not 
a  toll-free  number), 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  1361  of  the  Internal  Revenue 
Code, 


Need  for  Correction 

As  published,  final  regulations  (TD 
8869)  contains  an  error  which  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

I  Authority:  26  U.S.C.  7805  *   *   * 

§1.1361-5    [Corrected] 

2.  In  §  1.1361-5,  paragraph  (c)(1),  the 
first  sentence  is  amended  by  removing 
the  language  "paragraph  (b)  of  this 
section)"  and  adding  the  language 

"§  1.1362-5(b)}"  in  its  place. 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Associate  Chief 

Counsel  (Income  Tax  and  Accounting). 

IFR  Doc.  02-27042  Filed  10-23-02;  8:45  am] 

BILLING  CODE  4830-01-* 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Narragansett  Bay,  East  Passage, 
Coddington  Cove,  Rl 

AGENCY:  United  States  Army  Corps  of 
Engineers,  DoD. 
ACTION:  Final  rule. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  amending  its  regulations  to 
establish  a  restricted  area  in  waters 
adjacent  to  Naval  Station  Newport  in 
Newport,  Rhode  Island.  This 
amendment  will  close  off  an  open  area 
in  Coddington  Cove  east  of  a  line  that 
connects  Coddington  Point  at  latitude 
41°  31'  24.0"  N,  longitude  071°  19'  24.0" 
W;  with  the  outer  end  of  the  Coddington 
Cove  Breakwater  on  the  north  side  of 
the  cove  at  latitude  41°  31'  55.7"  N, 
longitude  071°  19'  28.2"  W.  The 
regulations  are  necessary  to  safeguard 
Navy  vessels  and  United  States 
Government  facilities  from  sabotage  and 
other  subversive  acts,  accidents,  or 
incidents  of  similar  nature.  These 
regulations  are  also  necessary  to  protect 
the  public  from  potentially  hazardous 
conditions  which  may  exist  as  a  result 
of  Navy  use  of  the  area. 


EFFECTIVE  DATE:  November  25,  2002. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  ATTN;  CECW-OR,  441  G 
Street,  NW.,  Washington,  DC  20314- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Frank  Torbett,  Headquarters  Regulatory 
Branch.  Washington,  DC  at  (202)  761- 
4618,  or  Mr.  Richard  Roach.  Corps  of 
Engineers,  New  England  District, 
Regulatory  Division,  at  (978)  318-8211 
or  (800) 343-4789. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  chapter  XIX,  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.'892;  33  U.S.C.  3)  the  Corps  is 
amending  the  restricted  area  regulations 
in  33  CFR  part  334  by  adding  §  334.81 
to  establish  a  restricted  area  in  waters 
adjacent  to  Naval  Station  Newport  at 
Newport  Rhode  Island. 

Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  the  provisions  of 
Executive  Order  12866  do  not  apply. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  (Public  Law 
96-354)  which  requires  the  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regulation  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e.,  small  businesses  and  small 
governments).  The  Corps  expects  that 
the  economic  impact  of  this  restricted 
area  will  have  practically  no  impact  on 
the  public,  no  anticipated  navigational 
hazard  or  interference  with  existing 
waterway  traffic  and  accordingly, 
certifies  that  this  rule  will  have  no 
significant  economic  impact  on  small 
entities. 

C.  Review  Under  the  National 
Environmental  Policy  Act 

The  New  England  District  has 
prepared  an  Environmental  Assessment 
(EA)  for  this  action.  We  have  concluded, 
based  on  the  minor  nature  of  the 
additional  restricted  area  regulations, 
that  this  action  will  not  have  a 
significant  impact  to  the  quality  of  the 
human  environment,  and  preparation  of 
an  Environmental  Impact  Statement 
(EIS)  is  not  required.  The  EA  may  be 
reviewed  at  the  New  England  District 
office  listed  at  the  end  of  FOR  FURTHER 
INFORMATION  CONTACT,  above. 


D.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  amor  ;  the  private 
sector  and.  therefore,      not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  found  under  section 

203  of  the  Act.  that  small  Governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Pursuant  to  section  801(a)(l)(i^)  of  the 
Administrative  Procedure  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Army  has  submitted  a  report 
containing  this  Rule  to  the  U.S,  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  General 
Accounting  Office.  This  Rule  is  not  a 
major  Rule  within  the  meaning  of 
section  804(2)  of  the  Administrative 
Procedure  Act.  as  amended. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Marine  safety. 
Navigation  (water).  Restricted  areas. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  amends  33  CFR 
part  334  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authoritv:  40  Stat.  26fi  133  ISC   1)  nnd 
40  Stat.  892  (33  C.S.C.  3). 

2.  Section  334.81  is  added  to  read  as 
follows: 

§  334.81     Narragansett  Bay,  East  Passage, 
Coddington  Cove,  Naval  Station  Newport, 
Naval  Restricted  Area,  Newport.  Rhode 
Island. 

(a)  The  area.  All  of  the  navigable 
waters  of  Coddington  Cove  east  of  a  line 
that  connects  Coddington  Point  at 
latitude  41°  31'  24.0"  N.  longitude  071° 
19'  24.0"  W:  with  the  outer  end  of  the 
Coddington  Cove  Breakwater  on  the 
north  side  of  the  cove  at  latitude  41"  31' 
55.7"  N,  longitude  071=  19'  28.2"  W. 

(b)  The  regulation.  All  persons, 
swimmers,  vessels  and  other  craft. 
except  those  vessels  under  the 
supervision  or  contract  to  local  military 
or  Naval  authority,  vessels  of  the  United 
States  Coast  Guard,  and  local  or  state 
law  enforcement  vessels,  are  prohibited 
from  entering  the  restricted  area  without 
specific  permission  from  the 
Commanding  Officer.  Naval  Station 
Newport.  USN,  Newport.  Rhode  Island 
or  his/her  authorized  repre.sentative. 
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(c)  Enforcement  The  regulation  in 
this  section,  promulgated  by  the  United 
States  Army  C^orps  of  Engineers,  .shall  be 
enforced  bv  the  llnited  States  Navv. 
Commanding  Officer  Naval  Station 
Newp(jrt,  and/(jr  suc:h  agencies  or 
persons  as  he/she  may  designate. 

Dated   September  26.  2002. 
Michael  G.  Ensch, 

Acting  Chief.  ( )pf  rations  Division.  DirectonUf 
of  Civil  Woriis. 

|FR  D(i(    n2-28M»i  KiU'd  lU-23-02;  8:4=^  -m| 
BILLING  CODE  3710-92-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0235;  FRL-7276-91 

Clopyralid;  Pesticide  Tolerance 
Technical  Correction 

AGENCY:  Envinjnmental  Protection 

Agency  (EPA) 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  EPA  issued  a  final  rule  in  the 
Federal  Register  of  September  2,t.  JOUJ, 
establishing  tolerances  for  clopvralid. 
This  document  is  being  issued  fn  i  orrect 
unnecessary  tolerances  for  meat 
byproducts  except  kidnev  of  cattle, 
goats,  horses,  and  sheep  at  10  parts  per 
million. 

DATES:  This  regulation  is  effective 
October  24.  2002 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 
mail:  loanne  I   Miller.  Registration 
Division  (7505C.).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave  , 
N'W.VVashington,  DC  20460:  telephone 
number;  (703)  305-6224;  and  e-mail, 
address:  miller.joanne@epamail cpagov 
SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

The  Agency  included  in  the  final  rule 
a  list  of  those  who  may  be  potentiallv 
affected  by  the  action.  If  you  have  anv 
questions  regarding  the  applicabilitv  of 
this  action  to  a  particular  entitv.  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information:' 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0235.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 


Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
(Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crvstal  Mall  #2,  1921  lefferson  Davis 
Hwy  ,  Arlington.  V'A.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Mondav  through  Friday,  excluding  legal 
holidays  The  docket  telephone  number 
IS (703) 305-5805. 

2   Electronic  access.  You  may  access 
this  Federal  Register  document 
electronicallv  through  the  EPA  Internet 
under  the    Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www  access. gp(j.gov/nara/cfr/ 
cfrhtml  OO/fitle    40/40cfrl80  OO.html. 
a  beta  site  currently  under  development. 

An  electronic  version  of  the  public 
df)cket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets  You  may  use  EPA 
Dockets  at  http;//www. epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number 

in.  What  Does  this  Technical 
Correction  Do? 

Tolerani  es  for  clopyralid  on  various 
I ommodities  were  published  in  the 
Federal  Register  on  September  25.  2002 
1^)7  FR  60152)  (FRL-7198-4)  including 
meat  byproducts  except  liver  of  cattle, 
goats,  horses  and  sheep  at  36.0  parts  per 
million  These  tolerances  superseded 
tolerances  previously  established  for 
meat  byproducts  except  kidney  of  cattle, 
goats,  horses  and  sheep  at  1.0  ppm.  This 
technical  correction  removes  the  lower 
tolerantes  from  <»  180.431. 

rv.  Why  is  this  Correction  Issued  as  a 
Final  Rule? 

.Section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(b)(B).  provides  that,  when  an 
Agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  final 
rule  without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  technical  correction 
final  without  prior  proposal  and 
opportunity  for  comment,  because  EPA 


is  merely  correcting  the  section  to 
remove  certain  commodities  from  the 
previously  published  final  rule.  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

V.  Do  Any  of  the  Regulatory 
Assessment  Requirements  Apply  to  this 
Action? 

This  action  corrects  tolerances 
established  under  section  408(e)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866.  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4.  1993).  Because  this 
technical  correction  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  technical  correction  is  not  subject  to 
Executive  Order  13211.  entitled  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  In  addition,  this  technical 
correction  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq.. 
or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (PubUc 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875.  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28. 
1993).  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  fustice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7^29.  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 

In  addition,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq').  the 
Agency  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels, 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 
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VI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register,  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C,  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  4.  2002. 
Peter  Caukins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs 

Therefore.  40  CFR  part  180  is 
corrected  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

§180.431     [Amended] 

2.  In  §  180.431,  in  paragraph  (a),  the 
table  is  amended  by  removing  the 
entries  for  "cattle,  meat  byproducts, 
except  kidney";  "goats,  meat 
byproducts,  except  kidney";  "horses, 
meat  byproducts,  except  kidney";  and 
"sheep,  meat  byproducts,  except 
kidney." 

[FR  Doc.  02-27132  Filed  10-23-02:  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
IFRL-7399-«] 

National  PrlorHles  List  for  Uncontrolled 
Hazardous  Waste  Sites 

agency:  Environmental  Protection 

Agency. 

ACnON:  Final  rule. 

summary:  The  Comprehensive 
Environmental  Response, 


Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list.  The  NFL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation.  These  further 
investigations  will  allow  EPA  to  assess 
the  nature  and  extent  of  public  health 
and  environmental  risks  associated  with 
the  site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  rule  adds  one  new- 
site  to  the  NPL:  the  Libby  Asbestos  site 
located  in  Libby.  Montana.  It  is  being 
added  to  the  General  Superfund  Section 
of  the  NPL. 

EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
November  25.  2002. 
ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  section  II. 
"Availability  of  Information  to  the 
Public"  in  the  SUPPLEMENTARY 
INFORMATION  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State.  Tribal  and  Site  Identification 
Center;  Office  of  Emergency  and 
Remedial  Response  (mail  code  5204G): 
U.S.  Environmental  Protection  Agency; 
1200  Pennsylvania  Avenue  NW; 
Washington.  DC  20460;  or  the 
Superfund  Hotline,  phone  (800)  424- 
9346  or  (703) 412-9810  in  the 
Washington,  DC.  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

A.  What  Are  CERCLA  and  SARA'' 

In  1980.  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C,  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17,  1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
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("SARA"),  Public  Law  99-499,  100  Stat. 
1613  etseq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA.  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  CNCP '),  40  CFR  part 
300.  on  luly  lb.  1982  (47  PR  31180). 
pursuant  to  CIERCLA  section  105  and 
Executive  Order  1231b  (4b  FR  42237, 
August  20.  1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  relea.ses  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
C:ERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8.  1990  (55  FR  Hb66). 

As  required  under  section 
105(a](8)(  A)  of  CERCLA.  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purp(jse  of  taking  remedial 
action  and.  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  studv, 
clean  up.  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

C.  What  Is  the  National  Priorities  List 
(NPW 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  L'nited 
States  The  list,  which  is  appendix  B  of 
the  NCP  (40  f:FR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CIERCLA, 
as  amended  bv  SARA  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases  ■  and  the  highest  priority 
■facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  antl 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property  Neither  does  placing 
a  site  on  the  NPL  mean  that  anv 
remedial  or  removal  action  necessarily 
need  be  taken. 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  'General  Superfund 
Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 


agencies  (the  "Federal  Facilities 
Section").  With  respect  to  sites  in  the 
Federal  Facilities  Section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  LInder  Executive 
Order  12580  (52  FR  2923.  January  29. 
1987)  and  CERCLA  section  120.  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  F'ederal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
(if  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 
of  the  NCP  (40  CFR  part  300).  The  HRS 
serves  as  a  screening  device  to  evaluate 
the  relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
human  health  or  the  environment.  On 
December  14.  1990  (55  FR  51532).  EPA 
promulgated  revisions  to  the  HRS  partlv 
in  response  to  CERCLA  section  105(c), 
added  by  SARA  The  revised  HRS 
evaluates  four  pathways:  ground  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL;  (2)  Each  State 
may  designate  a  single  site  as  its  top 
priority  to  be  listed  on  the  NPL. 
regardless  of  the  HRS  score.  This 
mechanism,  provided  bv  the  NCP  at  40 
CFR  300  425(c)(2)  requires  that,  to  the 
extent  praclK:able.  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  I  ISC,  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3).  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 

I'  S  Public  Health  .Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 


authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8.  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
5.  2002  (67  FR  56757). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  *   *   *."  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)).  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course.  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

when  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g..  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
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not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  name  "Jones  Co.  plant 
site,"  does  not  imply  that  the  Jones 
company  is  responsible  for  the 
contamination  located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  problem 
presented  by  the  release"  will  be 
determined  by  a  remedial  investigation/ 
feasibility  study  (Rl/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300,5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  known  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release, 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 


explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required: 

(ii)  All  appropriate  Superfund- 
financed  response  has  been 
implemented  and  no  further  response 
action  is  required:  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate. 

As  of  October  1.  2002.  the  Agency  has 
deleted  265  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1,  1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  October  1,  2002.  EPA  has 
deleted  32  portions  of  29  sites. 

/.  What  Is  the  Construction  Completion 
Ust  (CCU? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2.  1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controlsj:  or  (3)  the  site  qualifies  for 
deletion  from  the  NPL. 

As  of  October  1 ,  2002,  there  are  a  total 
of  846  sites  on  the  CCL.  For  the  most 
up-to-date  information  on  the  CCL,  see 
EPA's  Internet  site  at  http:// 
wwvv.  epa  .gov/superfu  n  d . 

U.  Availability  of  Information  to  the 
Public 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Final  Rule? 

Yes.  documents  relating  to  the  Libby 
Asbestos  site  in  this  final  rule  are 
contained  in  dockets  located  both  at 
EPA  Headquarters  and  in  the  Region  8 
office. 


B.  What  Documents  Are  Available  for 
Review  at  the  Headquarters  and  Region 
8  Dockets? 

The  Headquarters  and  Region  8 
dockets  for  this  rule  contain  the 
documents  that  formed  the  basis  for 
Montana's  decision  to  designate  the  site 
as  its  top  priority.  The  Dockets  also 
contain  comments  received,  and  the 
Agency's  responses  to  those  comments. 
The  Agency's  responses  are  contained 
in  the  "Support  Document  for  the 
Revised  National  Priorities  List  Final 
Rule— Libby  Asbestos,  October  2002." 

C.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  after  the  publication 
of  this  document.  The  hours  of 
operation  for  the  Headquarters  docket 
are  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  Please  contact  the  Regional 
dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters:  Docket 
Coordinator.  Headquarters;  U.S. 
Environmental  Protection  Agency; 
CERCLA  Docket  Office:  1301 
Constitution  Avenue;  EPA  West,  Room 
B102,  Washington,  DC  20004,  202/566- 

0276. 

The  contact  information  for  the 
Region  8  docket  is:  David  Williams. 
Region  8  (CO.  MT.  ND.  SD.  UT.  WY). 
U.S.  EPA,  999  18th  Street.  Suite  500. 
Mailcode  8EPR-SA.  Denver.  CO  80202- 
2466; 303/312-6757. 

D.  How  Can  I  Obtain  a  Current  List  of 
NPL  Sites? 

You  may  obtain  a  current  list  of  NPL 
sites  via  the  Internet  at  http:// 
Miiiv.epa.gov/superfu/id/  (look  under 
the  Superfund  sites  category)  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

in.  Contents  of  This  Final  Rule 

A.  Addition  to  the  NPL 

This  final  rule  a<lds  one  site  to  the 
NPL;  the  Libby  Asbestos  site  located  in 
Libby,  Montana.  It  is  being  added  to  the 
General  Superfund  Section  of  the  NPL 
based  on  its  designation  as  a  State  top 
priority  pursuant  to  CERCLA  .section 
105(a)('8)(B)  and  section  300.425(c)(2)  of 
the  NCP. 

B.  Status  of  NPL 

With  the  one  new  site  added  to  the 
NPL  in  today's  final  rule;  the  NPL  now 
contains  1.234  final  sites;  1,076  in  the 
General  Superfund  Section  and  158  in 
the  Federal  Facilitie.'?  Section.  In 
addition,  there  are  61  sites  proposed 
and  awaiting  final  agency  action,  55  in 
the  General  Superfund  Section  and  6  in 
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the  Federal  Facilities  Section.  Final  and 
proposed  sites  now  total  1,295.  (These 
numbers  reflect  the  status  of  sites  as  of 
C3ctober  1.  2002.  .Site  deletions 
occurring  after  this  date  may  affect  these 
numbers  at  time  of  publiratiim  in  the 
Federal  Register  ) 

C  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

EP.A  reviewed  all  comments  received 
im  the  Libby  Asbestos  site  which  was 
proposed  to  the  .NPL  on  February  26. 
2002  (67  FR  88;16). 

EPA  responded  to  all  relevant 
comments  received  and  EPA's  responses 
to  site-specific  public  comments  are 
addressed  in  the  ".Support  Document  for 
the  Revised  National  Priorities  List 
Final  Ruli^ — Libbv  Asbestos,  October 
2002/ 

IV.  Executive  Order  12866 

A   What  Is  Executive  Order  12866? 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4.  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  IS    significant"  ami  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  (Jrder. 
The  Order  defines  'significant 
regulator\-  action'  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  .Si 00 
million  or  more  or  adversely  affect  in  a 
material  wav  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  he.ilth  nr 
safety,  or  State,  local,  or  tribal 
governments  or  communities:  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agenc\':  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof:  or  (4)  rai.se  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B  Is  This  Final  Rule  Subject  to 
Executive  Order  12866  Review^ 

No.  The  listing  of  sites  on  the  NPL 
does  not  impose  any  obligations  on  any 
entities.  The  listing  does  not  set 
standards  or  a  regulatory  regime  and 
imposes  no  liability  or  costs.  Any 
liability  under  CERCXA  exists 
irrespective  of  whether  a  site  is  listed. 
It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action  " 
under  the  terms  of  Executive  Oder 
12866  and  is  therefore  not  subject  to 
0MB  review. 


V.  Unfunded  Mandates 

A   What  Is  the  I  'nfunded  Mandates 
Reform  Act  I VMRAI' 

Titlf  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMR.\).  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  'Federal  mandates  "  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  bv  the  private  sector,  of  .SlOO  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
LIMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  ado|)ted.  Before  EPA  establishes 
any  regulator\  recjuirements  that  may 
significantly  or  uniquely  affect  small 
govt;riunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  iKjtifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  h,i\e  meaningful  and  timely  input  in 
the  development  of  EP,\  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educ  ating.  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Applv  to  This  Final 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  SlOO 
million  or  more  for  State,  local,  and 
tribal  govt;rnments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 


remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons.  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  SlOO  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

Vl.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulaton'  Flexihilitv 
Act? 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  oi  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B  How  Has  EPA  Complied  With  the 
Regulatory  Flexibilitv  Act? 

This  rule  listing  sites  on  the  NPL  does 
not  impose  any  obligations  on  any 
group,  including  small  entities.  This 
rule  also  does  not  establish  standards  or 
requirements  that  any  small  entity  must 
meet,  and  imposes  no  direct  costs  on 
any  small  entity.  Whether  an  entity, 
small  or  otherwise,  is  liable  for  response 
costs  for  a  release  of  a  hazardous 
substances  depends  on  whether  that 
entity  is  liable  under  CERCLA  107(a). 
Any  such  liability  exists  regardless  of 
whether  the  site  is  listed  on  the  NPL 
through  this  rulemaking.  Thus,  this  rule 
does  not  impose  any  requirements  on 
any  small  entities.  For  the  foregoing 
reasons.  I  certifv'  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


VII.  Possible  Changes  to  the  Effective 
Date  of  the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  has  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U,S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  CRA,  5  U.S.C.  801(a), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  under  the 
CRA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  document, 
since  it  is  not  a  major  rule.  Section 
804(2)  defines  a  major  rule  as  any  rule 
that  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  finds  has  resulted  in  or 
is  likely  to  resuh  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 


significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  U  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  listing  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 

C.  What  Could  Cause  the  Effective  Date 
of  This  Rule  to  Change? 

Under  5  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  under  section  802. 

Another  statutor\'  provision  that  may 
affect  this  rule  is  CERCLA  section  305. 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha.  462 
U.S.  919,103  S.  Ct.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  V.  EPA.  86  F.3d  1214.1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question.  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  bv  Congress  under  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 
question.  EPA  will  publish  a  document 
of  clarification  in  the  Federal  Register. 

VIII.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  {e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 


provide  Congress,  through  OMB. 
explanations  when  the  Agent.y  decides 
not  to  use  available  and  applicable 
voluntar>-  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Final  Rule? 

No.  This  rulemaking  does  not  involve 
technical  standards.  Therefore.  EP.A  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

IX.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

Under  Executive  Order  12898. 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations."  as  well  as  through  EPA's 
April  1995.  "Environmental  lustice 
Strategy.  OSWER  Environmental  )u.stice 
Task  Force  Action  Agenda  Report.  "  and 
National  Environmental  Justic;e 
Advisory  Council.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States'.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
This  Final  Rule'' 

No.  While  this  rule  revises  the  NPL. 
no  action  will  result  from  this  rule  that 
will  have  disproportionately  high  and 
adverse  human  health  and 
environmental  effects  on  any  segment  of 
the  population. 

X.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23.  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
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preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agen(  v 

B.  Does  Expcutivp  Order  lJ04r)  Applv  to 
This  Final  Rule' 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  hec:ause 
the  Agency  does  not  have  reason  to 
believe  the  environmental  health  or 
safety  risks  addressed  by  this  section 
present  a  disproportionate  risk  to 
children 

XI.  Paperwork  Reduction  Act 

A.  What  Is  the  Papenxork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PR.'X).  44  U.S.C.  3,501  et 
seq..  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  (3MB  approval  under  the 
PR.'X.  unless  it  has  been  approved  by 
0MB  and  displays  a  currentlv  valid 
OMB  control  number  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  C.FR  part  4 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  N'o.  574) 

B.  Does  the  Papenxork  Reduction  Act 
Apply  to  This  Final  Rule' 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 

XII.  Executive  Orders  on  Federalism 

What  Are  the  Executive  Orders  on 
Federalism  and  Are  Thev  Applicable  to 
This  Final  Rule!" 

Executive  Order  13132.  entitled 
•Federalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timelv  input  bv  State 
and  local  officials  in  the  development  of 
regulatory-  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 


imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  nef:essary  to  pay  the  direct 
compliance  costs  incurred  bv  State  and 
local  gov(!rnments.  or  EPA  consults  with 
.State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  unless  the  Agency  consults  with 
State  and  local  officials  earlv  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule 

XIII.  Executive  Order  13084 

What  Is  Executive  Order  13084  and  Is  It 
Applicable  to  This  Final  Rule? 

I'nder  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uiiiquelv  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultati(m  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elet:ted  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

I  'nder  section  3(b)  of  Executive  Order 
l.U)H4.  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute,  that 
significantly  or  uniquely  affects  the 
communities  of  Indian  Tribal 
governments,  and  that  imposes 


substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments,  or  EPA  consults  with 
those  governments.  The  addition  of  sites 
to  the  NPL  will  not  imposfe  any 
substantial  direct  compliance  costs  on 
Tribes.  While  Tribes  may  incur  costs 
from  participating  in  the  investigations 
and  cleanup  decisions,  those  costs  are 
not  compliance  costs.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  final  rule. 

XIV.  Executive  Order  13175 

A.  What  Is  Executive  Order  131 75? 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

B.  Does  Executive  Order  13175  Apply  to 
This  Final  Rule? 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as  # 

specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  final  rule. 

XV.  Executive  Order  13211 

A.  What  Is  Executive  Order  13211? 

Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supplv, 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001)).  requires  EPA  to  prepare  and 
submit  a  Statement  of  Energy  Effects  to 
the  Administrator  of  the  Office  of 
Information  and  Regulator\'  Affairs, 
Office  of  Management  and  Budget,  for 
certain  actions  identified  as  "significant 
energy  actions."  Section  4(b)  of 
Executive  Order  13211  defines 
"significant  energy  actions"  as  "any 
action  by  an  agency  (normally 
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published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action." 

B.  Is  This  Rule  Subject  to  Executive 
Order  13211? 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 


Energy  Supply,  Distribution,  orUse"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatorv'  action  under 
Executive  Order  12866  (See  discussion 
of  Executive  Order  12866  above.) 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances,  hazardous  waste. 
Intergovernmental  relations.  Natural 
resources.  Oil  pollution,  penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 


Dated;  October  18.  2002. 
Marianne  Lamont  Horinko. 

Assistant  Administratur.  Office  of  Solid  Waste 
and  Emergency  fle.spon.si . 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authoritv;  .3:5  U.S.C.  \:VI\U  )(2);  42  U.S.C. 
9601-9657;  E.G.  12777.  5b  FK  ,54757.  .<  CFR. 
1991  Comp..  p.  351:  E.O.  12580.  52  FK  2923. 
3  CFR,  1987  Comp..  p.  193. 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  adding  the  following  site 
in  alphabetical  order  to  read  as  follows: 

Appendix  B  to  Part  300— National 
Priorities  List 


Table  1  .—General  Superfund  Section 


state 


Site  name 


City/County 


Notes ' 


MT 


Libby  Ast»estos 


Libby... 


u.A  =  Based  on  issuance  of  health  advisory  by  Agency  for  Toxic  Substance  and  Disease  Registry  (If  scored.  HRS  score  need  not  be  <  28  50) 
C  =  Sites  on  constmction  completion  list.  ^,         ,  ..„„,„< 

S  =  State  top  priority  (included  among  the  100  top  pnonty  sites  regardless  of  score) 
P  =  Sites  with  partial  deletion(s). 


[FR  Doc.  02-27127  Filed  10-23-02;  8:45  am] 

BILUNG  CODE  6S60-50-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  302-3 

[FTR  Amdt.  108;  Correction] 

Federal  Travel  Regulation;  Corrections 
and  Additions;  Correction 

AGENCY:  Office  of  Govemmentwide 

Policy,  GSA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  is  to  correct  the  final  rule 
published  in  the  Federal  Register  at  67 
FR  57963,  September  13,  2002,  by 
changing  an  entry  and  reference  that 
was  inadvertently  revised. 
EFFECTIVE  DATE:  October  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurie  Duarte  at  (202)  501-4755, 
General  Services  Administration, 
Regulatory  Secretariat.  Washington,  DC 
20405. 

Correction 

In  final  rule  document  02-22414 
beginning  on  page  57963  in  the  issue  of 


September  13.  2002,  make  the  following 
correction: 

§302-3.101     [Corrected] 

On  page  57969,  in  the  first  column 
below  the  table,  correct  amendatory 
instruction  58  to  read  as  follows: 

58.  Amend  §  302-3.101  by  removing 
fi-om  Table  A.  column  2,  entry  4,  "Use 
of  relocation  service  companies  (part 
302-12  of  this  chapter)"  and  adding 
"Use  of  a  relocation  services  company 
(part  302-12  of  this  chapter)."  in  its 
place;  and  amending  Table  B,  column  2. 
entry  5,  by  removing  "302-15"  and 
adding  "301.15"  in  its  place. 

Dated:  October  15.  2002. 
Rodney  Lantier, 

Director.  Regulatory  and  Federal  Assistancn 

Publications  Division. 

[FR  Doc.  02-26842  Filed  10-23-02;  8:45  am] 

BtLUNG  CODE  6820-1 4-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  11 

[EB  Docket  No.  01-66;  DA  02-2312] 

FCC  Certification  of  Emergency  Alert 
System  (EAS)  Decoder 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  this  document,  the  Federal 
Communications  Commission 
announces  that  An  equipment 
authorization  for  an  EAS  decoder  unit 
has  been  granted  to  equipment 
Manufacturer  TFT.  Inc.  Low  Power  FM 
(LPFM)  stations  and  cable  systems  that 
serve  fewer  Than  5.000  subscribers  may 
comply  with  EAS  equipment 
requirement  requirements  by  Installing 
an  EAS  decoder  unit,  rather  than  and 
EAS  encoder/decoder  unit. 
DATES:  Effective  October  24.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Gay  at  (202)  418-1228. 
SUPPLEMENTARY  INFORMATION:  In  a 
Report  and  Order  released  on  February 
26,  2002,  the  Commission  granted  low- 
power  FM  stations  a  temporar>'  waiver 
of  the  requirement  in  the  EAS  rules  to 
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install  FClOcprtifipd  decoders  This 
Commission  action  was  based  upon  the 
fact  that,  at  that  time,  there  were  rid 
FCC-certified  HAS  decoders  on  the 
market   The  (commission,  therefore, 
amended  the  EAS  rules  to  exempt  low 
power  FM  stations  from  installing  F(,'(N 
certified  EAS  decoders  until  one  vear 
after  the  Commission  published  in  the 
Federal  Register  a  Public  Notice 
indicating  that  at  least  one  EAS  decoder 
has  been  c:ertified  The  (iomniission  also 
amended  the  E.-\S  ruU>s  in  the  Report 


and  Ordt'r  to  permit  cable  systems 
serving  fewer  than  .5,000  subscribers  to 
use  an  FCC-cerlified  decoder,  if  such  a 
device  became  available  bv  October  1. 
2002.  in  lieu  of  an  encoder/decoder 
unit 

On  lulv  2,i.  2002.  the  Commission 
st.iff  granted  an  equipment 
authorization  for  an  EAS  decoder  unit  to 
equipment  manufacturer  TFT.  inc. 

.Xccordinglv.  within  one  vear  of 
publication  of  this  Public  Notice  in  the 
Federal  Register.  LPFM  station  will  be 


required  to  install  certified  EAS 
decoders.  In  addition,  cable  systems  that 
ser\'e  fewer  than  5,000  subscribers  may 
comply  with  the  Commission's 
requirement  to  install  EAS  equipment 
by  October  1,  2002,  by  installing  a 
certified  EAS  decoder,  rather  than  both 
an  encoder  and  a  decoder. 

Federal  C^ommunicalions  Commission. 

.Marlene  H.  Dortch, 

Sfrretan,- 

|FR  Do(    02-2709.!  Filed  10-23-02;  8:4.5  am] 
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Proposed  Rules 


Federal  Register 

Vol.  67.  No.   206 
Thursdav.  October  24.   2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 
[DocketNo.02-AEA-12] 

Amendment  to  Class  D  Airspace, 
Norfolk  NAS,  VA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  amendment 
would  lower  the  upper  limit  of  the  Class 
D  airspace  at  Norfolk  NAS,  Norfolk,  VA. 
This  action  would  lower  the  upper 
limits  of  the  existing  Class  D  airspace 
from  2,500  feet  mean  sea  level  (MSL)  to 
up  to  but  not  including  2,000  feet  MSL. 
This  upper  limit  would  coincide  with 
the  lower  limit  of  the  Norfolk,  VA  Class 
C  airspace. 

DATES:  Comments  must  be  received  on 
or  before  December  1,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
02-AEA-12,  FAA  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  FAA  Eastern  Region,  1  Aviation 
Plaza,  Jamacia,  NY  11434-^809.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  in  the 
Airspace  Branch,  AEA-520,  FAA 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica  NY,  11434^809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
FAA  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809:  telephone: 
(718)553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identif>'  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No. 
02-AEA-12".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commenters  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  action  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
closing  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitted  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  FAA 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
Communications  must  identifv'  the 
docket  number  of  this  NMPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an  action  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  adjust 
the  controlled  airspace  for  Instrument 
Flight  Rules  (IFR)  procedures  at  NAS 
Norfolk  (Chambers),  Norfolk,  VA.  This 
action  would  lower  the  upper  limit  of 
the  Class  D  airspace  from  2,500  feet 
MSL  to  2,000  feet  MSL.  This  lower 
ceiling  of  the  Class  D  airspace  would 
coincide  with  the  lower  limit  of  the 


Norfolk.  VA  Class  C  airspace  and 
remove  the  overlap  in  airspace 
designations. 

Class  D  airspace  designations  for 
airspace  areas  extending  upward  from 
the  surface  of  the  earth  are  published  in 
Paragraph  5000  of  FAA  Order  7400. 9K. 
dated  August  30.  2002.  and  effective 
September  16.  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designaticm 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessarv  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation— (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulation  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979):  and  (.di- 
does not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S. C:.  106(g).  40103.  4011.3. 
40120:  EO  10854.  24  FR  9.56.5.  :i  CFR.  1954- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K.  Airspace 
Designations  and  Reporting  Points. 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  proposed  to  be 
amended  as  follows: 
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Paragraph  5000    Class  D  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


AEA  VA  D  Norfolk  NAS,  VA  |Revised| 

NAS  Norlulk  (Chambers),  Norfolk,  VA 
(Lat.  ,J6\5H'15"N..  long.  76=17'25"\V.) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  2,000  feet  M.SL 
within  a  4.3-mile  radius  of  NAS  Norfolk 
(Chambers)  excluding  that  airspace  southeast 
of  a  line  connecting  the  4.J-mile  radius  of 
Norfolk  NA.S  apd  the  5-mile  radius  of  Norfolk 
International  Airport. 
***** 

Issued  in  Jamaica.  New  York,  on  CX;tobt!r 
9.  2002. 

lohn  G.  McCartney. 

Actina  Af-sistant  .\tana^er.  Air  Traffic 

Division.  Eastern  Region. 

(KR  Unc  02-26.182  Filed  10-23-02;  8:45  am) 

SILLING  CODE  4910-1^-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  02-AEA-03] 

Proposed  Amendment  to  Class  E 
Airspace;  Philadelphia,  PA 

AGENCY:  PVdfTdl  Avidtinn 

Administration  (FAA).  DOT 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 

amend  the  Class  E  airspace  area  at 
Philadelphia,  \'.\  The  proliferatinii  of 
airports  within  a  thirty  seven  mile 
radius  of  Philadelphia  International 
Airport  with  approved  Instruineiit 
Flioht  Rules  (IFR)  operations  and  the 
resultint;  overlap  of  designated  C^lass 
E-.5  airspace  has  made  this  proposal 
necessary  The  prcjposal  would 
consolidate  the  Class  E-.t  airspace 
designations  for  twenty  six  airports  and 
result  in  the  recision  of  fourteen 
separate  Class  E-5  descriptions  through 
separate  rulemaking  action  The  area 
would  be  depurted  on  aertjnautical 
charts  for  pilot  reference 
DATES:  C]omments  must  be  received  on 
or  before  November  25,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-.t20,  Docket  No. 
02-AEA-03,  Eastern  Region,  1  Aviation 
Plaza.  Jamaica,  NY  11434-4809 

The  official  docket  mav  be  e.xamined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  Eastern  Region,  1  Aviation 
Plaza,  Jamaica,  NY  11434-4809  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  in  the 


Airspace  Branch,  AEA-520,  Eastern 
Region,  1  Aviation  Plaza.  Jamaica,  NY 
11434-4809 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520, 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809.  telephone: 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  thev  mav  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatorv 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energv-related  aspects  of  the 
proposal  ('ommunications  should 
identifv  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above,  (iommenfers  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  c:omments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No. 
02-AEA-fl3  "  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  .Ml  communications 
received  on  or  before  the  closing  date 
fur  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
[)roposal  i:ontained  in  this  action  mav 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  ofNPRMs 

Anv  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7,  Eastern 
Region.  1  Aviation  Plaza.  Jamaica,  NY 
1 1434—4809.  Communications  must 
identifv'  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisorv  (arcular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 


amend  the  Class  E  airspace  area  at 
Philadelphia.  PA,  The  proposal  would 
consolidate  the  following  Class  E-5 
airspace  designations  into  the 
Philadelphia.  PA  designation: 
Philadelphia  International  Airport,  PA; 
North  Philadelphia  Airport,  PA:  Wings 
Airfield,  PA;  Willow  Grove  NAS,  PA; 
Rhone-Poulenc  Rorer  CoUegeville 
Heliport,  PA;  Pennridge  Airport,  PA; 
Quakertown  Airport,  PA;  Doylestown 
Airport.  PA;  Collegeville/Perkiomen 
Valley  Airport,  PA;  Pottstown-Limerick 
Airport.  PA:  Pottstown  Municipal 
Airport.  PA;  Brandywine  Airport,  PA; 
Toughkennamon/New  Garden  Airport, 
PA:  Chester  County  G.  O.  Carlson 
Airport.  PA:  New  Castle  County  Airport, 
DE;  Summit  Airpark.  DE;  Trenton 
Mercer  Airport,  NJ;  South  Jersey 
Regional  Airport.  NJ:  Flying  W  Airport, 
NJ:  Cross  Keys  Airport,  NJ;  Red  Lion 
Airport,  NJ;  Camden  County  Airport,  NJ; 
Hammonton  Municipal  Airport.  NJ; 
Rudy's  Airport,  NJ;  Kroelinger  Airport, 
NJ;  and  Millville  Municipal  Airport,  NJ. 
This  action  would  result  in  the  recision 
of  fourteen  Class  E-5  designations 
under  a  separate  docket.  The  affected 
airspace  would  subsequently  be 
incorporated  into  the  Philadelphia,  PA 
description.  The  airspace  will  be 
defined  to  accommodate  the  approaches 
and  contain  IFR  operations  to  and  from 
those  airports.  This  change  would  have 
no  impact  on  aircraft  operations  since 
the  type  of  airspace  designation  is  not 
changing.  Furthermore,  the  IFR 
approach  procedures  for  the  individual 
airports  within  the  area  would  not  be 
affected.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9K.  dated 
August  30.  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order, 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
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is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexihility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART71-{AMENDED] 

1,  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U,S.C.  106(g),  40103,  40113, 
40120;  E.O,  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp,,  p.  389. 

§71.1    [Amended] 

2,  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
****** 

AEA  PA  E5    Philadelphia,  PA  (Revised] 

Philadelphia  International  Airport 

(Lat.  39°52'19''N.,  long.  75°14'28"W.) 
Chester  County  G.  O.  Carlson  Airport,  PA 

(Lat,  39'=58'44''  N.,  long.  75°51'56"  W.) 
New  Castle  County  Airport,  DE 

(Lat.  39°40'43"  N.,  long.  75°36'24"  W.) 
Summit  Airpark,  DE 

(Lat.  39''31'13''  N..  long.  75°43'14"  W.) 
Millville  Municipal  Airport,  NJ 

(Lat.  39°22'05"  N.,  long.  75°04'25"  VV.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  31-mile  radius 
of  Philadelphia  International  Airport 
extending  clockwise  from  a  225°  bearing  to 
a  307°  bearing  from  the  airport  and  within  a 
37-mile  radius  of  Philadelphia  International 
Airport  extending  from  a  307°  bearing  to  a 
053°  bearing  from  the  airport  and  within  a 
33-mile  radius  of  Philadelphia  International 
Airport  extending  from  a  053°  bearing  to  a 
173°  bearing  from  the  airport  and  within  a 
10-mile  radius  of  Philadelphia  International 
Airport  extending  from  a  173°  bearing  from 
the  airport  and  withiaa  7-mile  radius  of 
Chester  County  G,  O.  Carlson  Airport  and 
within  a  6.7-mile  radius  of  New  Castle 
County  Airport  and  within  a  8-mile  radius  of 
Summit  Airpark  and  within  a  6,5-mile  radius 
of  Millville  Municipal  Airport,  excluding  the 
airspace  that  coincides  with  the 
Wrightstown,  NJ;  Pittstown,  NJ;  Princeton, 
NI;  Reading,  PA;  and  Allentown,  PA  Class  E 
airspace  areas. 


Issued  in  Jamaica,  New  York,  on  October 
9,  2002. 
John  G.  McCartney, 

Acting  Assistant  Manager.  Air  Traffic 

Division.  Eastern  Region. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Nos.  34-46685;  IC-25773;  File  No. 
S7-39-02] 

RIN  3235-AI67 

Improper  Influence  on  Conduct  of 
Audits 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  As  directed  by  Section  303(a) 
of  the  Sarbanes-Oxley  Act  of  2002,  we 
are  proposing  rules  to  prohibit  officers 
and  directors  of  an  issuer,  and  persons 
acting  under  the  direction  of  an  officer 
or  director,  from  taking  any  action  to 
fraudulently  influence,  coerce, 
manipulate  or  mislead  the  auditor  of  the 
issuer's  financial  statements  for  the 
purpose  of  rendering  the  financial 
statements  materially  misleading. 
DATES:  Comments  should  be  received  on 
or  before  November  25,  2002. 
ADDRESSES:  You  should  send  three 
copies  of  your  comments  to  Jonathan  G. 
Katz.  Secretary,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW,  Washington,  DC  20549-0609,  You 
also  may  submit  your  comments 
electronically  to  the  following  address: 
rule-comments@sec.gov.  Please  use  only 
one  method  of  delivery.  All  comment 
letters  should  refer  to  File  No.  S7-39- 
02;  this  file  number  should  be  included 
in  the  subject  line  if  you  use  electronic 
mail.  Comment  letters  will  be  available 
for  public  inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102,  We  will  post 
electronically-submitted  comment 
letters  on  the  Commission's  Internet 
Web  site  [httpJ /wwv,-.sec.gov).  We  do 
not  edit  personal  identifying 
information,  such  as  names  or  electronic 
mail  addresses,  from  electronic 
submissions.  Submit  only  information 
you  wish  to  make  publicly  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Kigin,  Associate  Chief 
Accountant,  or  Robert  E.  Burns,  Chief 
Counsel,  at  (202)  942-4400,  Office  of  the 
Chief  Accountant,  or  Fiona  A,  Philip, 
Senior  Counsel,  or  David  M.  Estabrook, 


Associate  Chief  Accountant,  at  (202) 
942-4510,  Division  of  Enforcement,  U.S. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.  Washington.  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  We  are 
proposing  to  redesignate  rule  13b2-2  of 
Regulation  13B-2'  as  rule  13b2-2(a)  and 
to  add  new  rule  13b2-2(b). 

I.  Executive  Summary 

On  July  30,  2002.  the  Sarbanes-Oxley 
Act  of  2002  (the  "Act")  -  was  enacted. 
Section  303(a)  of  the  Act  states: 

It  shall  be  unlawful,  in  i  ontravention  of 
su(  h  rules  or  regulations  as  the  Commission 
shall  prescribe  as  necessary  or  appropriate  in 
the  publii  interest  and  lor-lhe  (irotei  tion  of 
investors,  for  any  offi(  er  ur  direi  tor  of  an 
issuer,  or  an\  other  person  at  ting  under  the 
direction  thereof,  to  lake  an\  hi  tiun  lo 
fraudulently  influence,  coen  e,  manipulate, 
or  mislead  an\  independent  })ubli(.  or 
certified  accountant  engaged  in  the 
performance  of  an  audit  of  the  financial 
statements  of  that  issuer  tor  the  purpose  of 
rendering  such  financial  statements 
materially  misleading. 

As  mandated  by  the  Act,  the 
Commission  is  proposing  rules  to 
implement  section  303(a).'  The 
proposed  rules,  in  combination  with  the 
existing  rules  under  Regulation  13B-2. 
are  designed  to  ensure  that  management 
makes  open  and  full  disclosures  to,  and 
has  honest  discussions  with,  the  auditor 
of  the  issuer's  financial  statements. 
These  rules  prohibit  officers  or  directors 
of  an  issuer.-*  or  persons  acting  under 


'  17  CFR  240.131)2-1  ft  scq. 
I'uli   L  107-204.  116  Stat.  745  (2002). 

'  Section  303  (if  tflc  Ai  t  states: 

[a]  Rl  Ll-S  TO  (JROHllilT.— It  shall  be  unlawful, 
in  (  ontravention  nt  such  rules  or  reRulalions  as  the 
Commission  shall  |)resi  ribe  as  necessar\  or 
.ippropnate  in  the  piihlir  interest  and  for  the 
protection  ol  investors,  for  anv  officer  or  director  of 
an  issuer,  or  any  other  person  actnig  imder  the 
direction  Ihereol.  to  take  any  ai  lion  lo  fraudulently 
influence,  roen  e.  manipulate,  or  mislead  any 
independent  puhlii  or  ( frtified  accountant  i^npaged 
in  the  pertormante  of  an  audit  ot  the  financial 
statements  of  thai  issuer  tor  the  piirpose  ol 
rendering  such  flnani  ial  slateiiienls  niatenallv 
misleading. 

(h)  ENFORCEMENT.— In  anv  i  ivil  proceeding, 
the  Commission  shall  have  exclusive  authority  lo 
enforce  this  section  and  anv  rule  or  regulation 
issued  under  this  sei  lion, 

(c)  NO  PREEMPTION  OF  OTHER  l-.^W  -The 
provisions  of  subsection  (a)  shall  he  in  addition  lo. 
and  shall  not  supersede  or  preempt.  aii>  other 
provision  of  law  or  any  rule  or  regulation  issued 
thereunder. 

(dl  DE.ADLINE  FOR  RlILEM.^KI\l.  -The 
Cximmission  shall  " 

(1)  propose  the  rules  or  regulations  required  hv 
this  section,  not  later  than  90  davs  after  the  dale  of 
enactment  of  this  Act:  and 

(2)  issue  final  rules  or  regulations  re()Uired  hv  this 
section,  not  later  than  270  days  alter  that  date  of 
enactment 

"The  proposed  rules  would  t)e  included  in 
Regulation  13B-2  under  the  .Sei  urities  Exchange 

Continued 
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their  direction,  from  subverting  the 
auditor's  responsibihties  to  investors  to 
conduct  a  diligent  audit  of  the  financial 
statements  and  to  provide  a  true  report 
of  the  auditor's  findings. 

II.  Discussion  of  Proposed  Rules 

A  Introduction 

The  proposfci  rules  would 
supplement  the  rules  currentlv  in 
Regulation  l.<B-2  The  current  rules 
address  the  falsification  of  books. 
records  and  accounts ''  and  false  or 
misleading  statements,  or  omissions  to 
make  certain  statements,  to 
accountants  '■  Proposed  rule  13b2- 
2(b)(]).  which  substantially  would 
mirror  the  language  in  section  303(a)  of 
the  .\r\.  spe(  ificallv  would  prohibit 
officers  and  directors,  and  persons 
acting  under  their  direction,  from 
fraudulentiv  influencing,  coercing, 
manipulating  or  misleading  the  auditor 
of  the  issuer's  financial  statements  for 
the  purpose  of  rendering  the  issuers 
financial  statements  misleading. 
Proposed  rule  13b2-2(bl(2)  wmiid 
provide  examples  of  actions  that 
improperly  influence  an  auditor  that 
could  result  in  "rendering  the  issuer's 
financial  statements  materially 
misleading."  This  paragraph  also  would 


Act  of  1934  CE.xrhange  Act  ').  Setlioii  3(d)(8)  of  llie 
Exc:fiange  Act.  15  1,1. S.C.  78c|a)(8l.  defines  "i-ssuer" 
as  follows: 

The  term  "issuer"  means  any  person  who  issues 
or  proposes  to  issue  any  security;  except  that  with 
respect  to  cerlificales  of  deposit  for  securities, 
voting  trust  certificates,  or  collateral-trust 
certificates,  or  with  respect  to  certificates  of  interest 
or  shares  in  an  unincorporated  investment  trust  not 
having  a  board  of  directors  or  of  the  fixed.  reslricliMl 
management,  ur  unit  type,  the  term    issuer"  means 
the  person  or  persons  performing  the  acts  and 
assuming  the  duties  of  depositor  oi  manager 
pursuant  to  the  provisions  of  the  trust  or  other 
agreement  or  instrument  under  which  such 
securities  are  issued,  and  except  with  res  pec  t  to 
equipment-trust  certificates  or  like  securities,  the 
term  'issuer  '  means  the  person  by  whom  the 
equipment  or  properly  is.  or  is  to  be.  used 

5  17  CFR  240.13b2-l  states  that  no  person  shall, 
dirw  tlv  or  indirectly,  falsify  or  cause  to  be  falsified, 
any  book,  record  or  account  subject  to  section 
13ib)(2)(A)  of  the  Exchange  Act.  Section  13(b)(2)  of 
the  E.xchange  Act  stales: 

Every  issuer  which  has  a  cla.ss  of  sei  unties 
registered  pursuant  to  section  12  of  this  title  and 
every  issuer  which  is  required  to  file  reports 
pursuant  to  section  15(d)  of  this  title  shall  (A)  make 
and  keep  books,  records,  and  accounts,  which,  in 
reasonable  detail,  accurately  and  fairly  refiect  the 
transactions  and  dispositions  of  the  assets  of  the 
issuer. 

»17CFR  240,13b2-2  stales  that  no  director  or 
officer  of  an  issuer,  in  connection  with  an  audit  or 
examination  of  the  issuer's  financial  statements  or 
the  preparation  of  any  document  or  report  to  be 
filed  with  the  Commission,  directly  or  indirecllv 
shall  (a)  make  or  cause  to  be  made  a  materially  false 
or  misleading  statement  to  an  accountant  or  (b)  omit 
to  state,  or  cause  another  person  to  umit  to  state, 
any  material  fart  necessary  to  make  statements 
made,  in  light  of  the  circumstances  under  which 
such  .statements  were  made,  not  misleading  to  an 
accountant. 


clarify  that  such  actions  should  not 
occur  at  any  time  in  connection  with  the 
professional  engagement. 

B  Discussion 

Proposed  rule  13b2-2(b)(l)  would 
address  activities  by  an  officer  or 
director  of  an  issuer,  or  any  other  person 
acting  undt^r  tht;  direction  of  an  officer 
or  director.  The  (Commission  has 
defined  the  term  "(dficer  '  to  include  the 
company's  "president,  vice  president, 
secretar\'.  treasurer  or  principal 
financial  officer,  comptroller  or 
principal  accounting  officer,  and  any 
person  routinely  performing 
corresponding  functions  with  respect  to 
any  org.inization  whether  incorporated 
or  unincorporated."  "  The  term  "officer" 
includes  an  issuer's  chief  executive 
officer  and  other  executive  officers." 

Should  We  Amend  the  Definition  of 
"Officer  "  in  Rule  3b-2  To  Include 
Specific  References  to  Additional 
Individuals  and  Kntities  Who  May 
Perform    (Corresponding  Functions"? 
Should  We  Amend  Regulation  13B2  To 
Craft  a  Special  Definition  of  a  Public 
(Companv  Officer  for  lhf>  Purposes  of 
that  RegulationV  If  We  Amend  Rule 
3l>-2  or  Regulation  13B-2.  Who  Should 
Be  Included  or  Excluded  From  the 
Definition  of  "tJfficor  "? 

As  noted  above,  proposed  rule  13b2- 
2(b)(1)  would  cover  the  activities  of  not 
only  officers  and  directors  of  the  issuer 
who  engage  in  an  attempt  to  misstate 
financial  statements  but  also  "any  other 
person  acting  under  the  direction 
thereof."  At:tivities  by  such  "other 
persons"  currentlv  may  constitute 
violations  of  the  anti-fraud  or  other 
provisions  of  the  securities  laws ''  or 


'  Rule  3b-2  under  the  Exchange  Act.  17  CFR 
240  ;lb-2  A  person  niav  bean  "offirer  "  for 
purposes  of  Rule  M>-2  ri-Kardjess  of  the  person  s 
title  or  the  legal  entity  with  which  he  or  she  is 
associated  For  example,  officers  of  whnllv  owned 
subsidiaries  of  public  companies  and  pronuiliTs 
may  be  "officers"  of  public  companies 

The  definition  of  "dirotor'  under  the  Exchange 
Act  has  a  similar  fun(  tion.il  ,ind  flexible  nature   .See 
section  3(al(7)  nf  the  Kxi  hange  .\i  I.  I")  I'  S.C;. 
78c(a)(7),  whuh  stales.    The  term  director'  means 
any  direi  lor  of  a  f  orporalimi  nr  anv  person 
pertnriniiig  Miiular  tuni  lions  with  res[)ect  to  any 
org.iniziilioa.  whether  incorporated  or 
iiiii<  orporated  ' 

"  Rule  3b-7  under  the  Exchange  .Ad.  17  CFR 
240  3b-7.  states.   "The  term   'exiHutive  offic  er,  " 
when  used  with  reference  lo  .i  registrant,  means  its 
president,  vice  president  of  the  registrant  in  charge 
of  a  print  ipal  business  unit,  division  or  function 
(su(  h  as  sales,  administration,  or  finance),  any  other 
officer  who  performs  a  poJK  v  making  function  or 
any  other  person  who  performs  similar  policy 
makiiit;  turn  tioiis  for  the  registrant   Executive 
offii  ITS  of  Mitisidiaries  may  be  deenied  executive 
offi<  tTs  cil  the  registrant  if  Ihey  perform  such  policy 
making  functions  for  the  registrant." 

^See.  eg.  .Sec.tion  10(b)  of  the  Exchange  Act.  15 
use.  78).  and  Rule  lOb-5  thereunder.  17  CFR 
240.10b-5. 


aiding  or  abetting '"  or  causing  ' '  an 
issuer's  violations  of  the  securities  laws. 
Section  303(a)  and  the  proposed  rule 
would  provide  the  Commission  '-  with 
an  additional  means  of  addressing 
efforts  by  persons  acting  under  the 
direction  of  an  officer  or  director  to 
improperly  influence  the  audit  process 
and  the  accuracy  of  the  issuer's 
financial  statements.  We  interpret 
Congress'  use  of  the  term  ""direction  "  to 
encompass  a  broader  catt'gory  of 
behavior  than  ""super\'ision."' '  In  other 
words,  someone  may  be  "acting  under 
the  direction  "  of  an  officer  or  director 
even  if  they  are  not  under  the 
supervision  or  control  of  that  officer  or 
director.  Such  persons  might  include 
not  only  the  issuer's  employees  but  also, 
for  example,  customers,  vendors  or 
creditors  who.  under  the  direction  of  an 
officer  or  director,  provide  false  or 
misleading  confirmations  or  other  false 
or  misleading  information  to  auditors, 
or  who  enter  into  "side  agreements."  In 
appropriate  circumstances,  persons 
acting  under  the  direction  of  officers 
and  directors  also  may  include  other 
partners  or  employees  of  the  accounting 
firm  (such  as  consultants  or  forensic 
accounting  specialists  retained  by 
counsel  for  the  issuer)  and  attorneys, 
securities  professionals,  or  other 
advisers  who,  for  example,  pressure  an 
auditor  to  limit  the  scope  of  the  audit, 
to  issue  an  unqualified  report  on  the 
financial  statements  when  such  a  report 
would  be  unwarranted,'-*  to  not  object  to 
an  inappropriate  accounting  treatment, 
or  not  to  withdraw  an  issued  opinion  on 
the  issuer's  financial  statements.  In  the 
case  of  a  registered  investment 
company,  persons  acting  under  the 
direction  of  officers  and  directors  of  the 
investment  company  may  include, 
among  others,  officers,  directors,  and 
employees  of  the  investment  company's 
investment  adviser,  sponsor,  depositor, 
administrator,  principal  underwriter. 


'"See.  r.fi  .  section  2(l(t'|  (il  tlie  Exchange  .■\i't.  15 
ISC.  78t(e). 

"  See.  e.g..  section  2U;  ot  the  Exchange  Act.  15 
irS.C.  78U-3. 

'=^  Section  303(b)  of  the  AcA  states,  "The 
Commission  shall  have  exclusive  authority  to 
enforce  this  sec  lion  and  anv  rule  or  regulation 
issued  under  this  .section" 

'  '.See.  r g  .  Webster's  Dictionary  (9th  edition), 
whic;h  defines  "direction  "  to  include  not  only 
guidance  or  supervision  of  action  or  conduct  but 
also  explicit  instruction, 

'••"An  unqualified  opinion'  |or  unqualified 
report!  states  that  the  financial  statements  present 
fairly,  in  all  material  respects,  the  financial 
position,  results  of  operations,  and  cash  flows  of  the 
entity  in  conformity  with  generally  ac  cepted 
accounting  principles   '  AICP.A,  SidlenienI  on 
.■\uditing  Standards  No.  ("SA.S  ")  58,  "Reports  on 
.Audited  Financ:ial  Statements.  "  1  10;  C^)dification 
of  Statements  on  Auditing  .Standards  ("AL' ") 
§508.10. 
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custodian,  transfer  agent,  or  other 
service  providers.'^ 

Should  We  Define  by  Rule  the  Scope  of 
"Any  Other  Person  Acting  Under  the 
Direction"  of  an  Officer  or  Director? 

Proposed  rule  13b2-2(b)(l)  addresses 
"any  action  to  fraudulently  influence, 
coerce,  manipulate,  or  mislead"  the 
auditor  of  the  issuer's  financial 
statements  for  the  purpose  of  rendering 
the  financial  statements  materially 
misleading.  Much  of  the  conduct 
addressed  by  this  section,  particularly 
efforts  to  "manipulate  or  mislead"  the 
auditor,  generally  would  be  subject  to 
other  provisions  of  the  securities  laws 
and  the  Commission's  regulations, 
including  the  existing  rules  in 
Regulation  13B-2.  The  proposed  rule, 
however,  would  provide  an  additional 
means  to  address  conduct  to 
fraudulently  influence,'^  coerce, 
manipulate,  or  mislead  an  auditor 
during  his  or  her  examination  or  review 
of  the  issuer's  financial  statements, 
including  conduct  that  did  not  succeed 
in  affecting  the  audit  or  review. ^^  Types 
of  conduct  that  the  Commission  believes 
might  constitute  improper  influence 
include,  but  are  not  limited  to.  directly 
or  indirectly: 

•  Offering  or  paying  bribes  or  other 
financial  incentives,  including  offering 
future  employment  or  contracts  for  non- 
audit  services, 

•  Providing  an  auditor  with 
inaccurate  or  misleading  legal  analysis, 

•  Threatening  to  cancel  or  canceling 
existing  non-audit  or  audit  engagements 
if  the  auditor  objects  to  the  issuer's 
accounting, 

•  Seeking  to  have  a  partner  removed 
from  the  audit  engagement  because  the 
partner  objects  to  the  issuer's 
accounting, 

•  Blackmailing,  and 

•  Making  physical  threats. 

The  facts  and  circumstances  of  each 
case,  including  the  purpose  of  the 
conduct  (as  discussed  below),  would  be 
relevant  to  determining  whether  the 
conduct  would  violate  the  proposed 
rule. 


Should  the  Types  of  Conduct  That 
Might  Constitute  Actions  To 
Fraudulently  Influence  an  Auditor  Be 
Set  Forth  in'the  Rule?  If  so.  Which  Items 
Listed  in  the  Preceding  Paragraph 
Should  Be  Included  or  Excluded?  What 
Additional  Types  of  Conduct,  if  any. 
Should  Be  Included? 

Proposed  rule  13b2-2(b)(l)  would 
address  the  improper  influence  of  "'any 
independent  public  or  certified  public 
accountant"  engaged  in  the  performance 
of  an  audit  or  review  of  an  issuer's 
financial  statements. i"  Prior  to  the 
adoption  of  the  Act,  similar  phrases 
commonly  were  used  in  the  securities 
laws  cmd  the  Commission's  regulations 
to  refer  to  the  accountant  providing 
audit  and  review  services  to  a 
Commission  registrant.  Although  the 
Act,  in  anticipation  of  accounting  firms 
registering  with  the  Public  Company 
Accounting  Oversight  Board  (the 
"Board"), '^  changed  several  of  these 
references,^"  such  terms  continue  to 
appear  in  certain  sections  of  the 
securities  law^'  and  related 
schedules. 2^  We  believe  that  section  303 
of  the  Act  includes  all  accountants  '^'-^ 
engaged  in  auditing  or  reviewing  an 
issuer's  financial  statements  or  issuing 
attestation  reports  ^'»  to  be  filed  with  the 
Commission.  Once  firms  are  required  to 
register  with  the  Board,  the  term 


'5  Some  of  these  individuals  also  would  be 
covered  under  provisions  of  the  rule  tailored  to 
investment  companies.  See  section  II. C.  of  this 
release.  Issues  Related  to  Investment  Companies. 

If' We  view  "fraudulently"  as  modifying  only 
"influence." 

'"  It  is  the  act  of  fraudulently  influencing, 
coercing,  manipulating,  or  misleading  the  auditor, 
for  the  purpose  of  rendering  misleading  financial 
statements,  that  is  unlawful.  There  is  no 
requirement  in  section  303(a)  of  the  Act  that  the 
purpose  be  achieved. 


"independent  public  or  certified  public 
accountant,"  as  used  in  the  proposed 
rule,  would  include  registered  public 
accounting  firms-"'  and  persons 
associated  with  such  a  public 
accounting  firm,-''  as  defined  in  the  Act. 

Should  We  Define  by  Rule  the  Phrase 
"'Independent  Public  or  Certified  Public 
Accountant"?  The  Rules  Currently  in 
Regulation  13B-2  Refer  to  "Accountant" 
as  Opposed  to  '"Independent  Public  or 
Certified  Public  Accountant."  Should 
These  Rules,  or  the  Proposed  Rules,  be 
Changed  To  Refer  to  the  Same  Term? 
Which  Term  Should  Be  Used? 

Proposed  rule  13b2-2(b)(l)  tracks  the 
language  in  section  303(a)  of  the  Act 
regEuding  the  improper  infiuence  of  an 
accountant  "'engaged  in  the  performance 
of  an  audit"  of  the  issuer's  financial 
statements.  Both  the  Commission  -'  and 
the  accounting  profession  -"  have 
recognized  that  the  need  for  an  auditor 
to  maintain  an  independent  and 
unbiased  attitude  begins  when  the 
accountant  is  selected  to  perform  audit 


'"Section  303(a)  uses  the  phrase  "independeni 
public  or  certified  accountant."  which  appears,  for 
example,  in  items  25.  26  and  27  of  Schedule  A  lo 
the  Securities  Act  of  1933.  15  L'.S.C.  77aa(25),  12H) 
and  (27).  Since  the  passage  of  the  1933  Ac:t. 
however,  the  general  reference  to  "certified 
accountant  "  has  been  replaced  by  "certified  public 
accountant."  To  avoid  any  possible  confijsion.  we 
have  used  "certified  public  accountant"  in  the 
proposed  rules. 

""'Sep  section  102  of  the  Act.  which  provides  that 
beginning  180  days  after  the  Commission 
determines  that  the  Board,  as  established  by  Title 
I  of  the  Act.  is  appropriately  organized  and  has  the 
capacity  to  carry  out  and  enforce  the  requirements 
of  that  title,  it  shall  be  unlawful  for  any  person  that 
is  not  a  registered  public  accounting  firm  lo  prepare 
any  audit  report  with  respect  to  any  issuer. 
2"  See.  e.g..  sections  205(b)  and  (c)  of  the  .Act. 
2'  See.  e.g..  section  13(a)  of  the  Exchange  .Act.  15 
U.S.C.  78m(a).  and  section  8(e)  of  the  Securities  Act 
of  1933  (the  "1933  Act").  15  L:.S-C.  77h(e) 

"  See,  e.g..  items  25.  26  and  27  of  Schedule  A  of 
the  1933  Act.  15  U.SC.  77aa(25).  (26)  and  (27). 

^^iThe  rule  would  apply  regardless  of  whether  the 
accountant  was  a  certified  public  accountant.  For 
example,  some  states  require  accountants  to  have 
years  of  experience  before  being  deemed  to  be  a 
CPA.  Efforts  to  mislead  such  an  individual  during 
his  or  her  performance  of  audit  procedures  would 
fall  within  the  proposed  rules 

24  Spp  eg^  section  404  of  the  Act,  which 
mandates  that  the  Commission  prescribe  rules  that 
require  (1)  each  annual  report  filed  under  sections 
13(a)  and  15(d)  of  the  Exchange  Act  contain  a 
management  statement  of  responsibilities  for.  and 
assessment  of  the  effectiveness  of.  the  issuer's 
internal  control  structure  and  procedures  for 
financial  reporting,  and  (2)  the  auditor  to  attest  to, 
and  report  on.  the  assessment  made  by 
management. 


2-' Section  2(a)|12)  nl  the  .^c!  defines  "registered 
public  accounting  firm"  to  mean   "n  pubhc 
accounting  firm  registered  with  the  Board  in 
accordance  with  this  .Act   ' 
,      -^''Section  2(a)(9)(A)  of  the  Aft  defines  'person 
associated  with  a  public  acc:ounting  firm"  (or  with 
a  "registered  public  ac  counting  firm ')  lo  mean  "any 
individual  proprietor,  partner,  shareholder, 
principal.  ac:countanl.  or  other  professional 
employee  of  a  public  ac  counting  firm,  or  any  other 
independent  contractor  or  entity  that,  in  connection 
with  the  preparation  or  issuance  of  any  audit 
report — (i)  shares  in  the  profits  of.  or  receives 
compensation  in  any  other  form  from,  that  firm,  or 
(ii)  participates  as  agent  o:  otherwise  on  belialf  of 
such  acc:ounling  firm  in  Min  artivity  of  that  firm.  " 
The  Board,  in  section  2(a)(9)lB)  of  the  .^ct.  is  given 
limited  authority  to  exempt  persons  performing 
only  ministerial  tasks 

"Rule  2-01(n(5)(ii)  of  Regulation  S-X.  15  CFR 
210.2-01(f)(5)(ii).  which  defines  the  "professicmal 
engagement  period"  to  be     The  period  of  the 
engagement  to  audit  or  review  the  audit  client's 
financial  statements  or  to  prepare  ,i  report  filed  with 
the  Commission."  and  stales:  '  (Al  The  professional 
engagement  period  begins  when  the  accountant 
either  signs  an  initial  engagement  letter  (or  other 
agreement  to  review  or  auclit  a  client  s  financial      ' 
statements)  or  begins  audit,  nniew.  or  attest 
procedures,  whic:hevpr  is  eailier;  and  (Bl  The 
professional  engagement  period  ends  when  the 
audit  client  or  the  accountant  notifies  the 
Commission  that  the  client  is  no  longer  thai 
accountant's  audit  client  ' 

2"  American  Institute  of  Certified  Public: 
Accountants  (  "AICPA  ')  Code  of  Professional 
Conduct,  ET  ^  101.02,  which  slates 

The  period  of  a  professional  engagement  starts 
when  the  lAICPAl  member  begins  lo  perform  any 
professipnal  engagement  requiring  independence 
for  an  enterprise,  lasts  for  the  entire  duration  of  the 
professional  relationship,  which  could  c  over  main 
periods,  and  ends  with  the  formal  or  informal 
notification  of  the  termination  of  the  professional 
relationship  either  by  the  member,  by  the 
enterprise,  or  by  the  issuance  of  a  report,  whichever 
is  later.  Acxordingly.  the  professional  engagement 
does  not  end  with  the  issuance  of  a  report  and 
recommence  with  the  signing  of  the  following 
year's  engagement 
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or  review  services  and  continues  until 
there  is  a  formal  (jr  informal  public 
notification  that  the  professional 
relationship  has  ended.-"  To  effectuate 
the  intent  of  Congress,  we  believe  the 
phrase  "engaged  in  the  performance  of 
an  audit"  should  be  given  a  broad 
reading.  We  believe  Congress  intended 
that  the  phrase  encompass  the 
professional  engagement  period  and  any 
other  time  the  auditor  is  called  upon  to 
make  decisions  regarding  the  issuers 
financial  statements,  including  during 
negotiations  for  retenticm  of  tht-  auditor 
and  subsequent  to  the  professional 
engagement  period  when  the  auditor  is 
considering  whether  to  issue  a  consent 
on  the  use  of  prior  years'  audit  reports. 
The  proposed  rules,  therefore,  would 
apply  throughout  the  professional 
engagement  and  after  the  professional 
engagement  has  ended  when  the  auditor 
is  considering  whether  to  consent  to  the 
use  of.  reissue,  or  withdraw  prior  audit 
reports.  In  limited  circumstanc:es,  the 
proposed  rules  also  may  apply  before 
the  professional  engagement  period 
begins.  For  example,  the  proposed  rules 
would  apply  if  an  officer,  director,  or 
person  acting  under  the  direction  of  an 
officer  or  director,  offers  to  engage  an 
accounting  firm  on  the  condition  that 
the  firm  either  issue  an  unqualified 
audit  report  on  financial  statements  that 
do  not  conform  with  generally  accepted 
accounting  principles,  or  limit  the  scope 
or  performance  of  audit  or  review 
procedures  in  violation  of  generally 
accepted  auditing  standards. 

Should  Proposed  Rule  13b2-2(b)(2) 
Provide  a  Specific  Definition  of 
"Engaged  in  the  Performance  of  an 
Audit"' 

To  be  actionable  under  section  303  of 
the  Act,  the  conduc:t  must  be  "for  the 
purpose  of  rendering  [the  issuer's) 
financial  statements  materially 
misleading."  '"  Because  the  financial 
statements  are  prepared  by  management 
and  the  auditor  conducts  an  audit  or 
review  of  those  financial  statements,  the 
auditor  would  not  directly  "render  |the| 
financial  statements  materiallv 
misleading."  Rather,  the  auditor  might 
be  improperly  influenced  to,  among 
other  things,  issue  an  unwarranted 
report  on  the  financial  statements.  " 


-  'Clhan^ps  III  the  printifMl  auditor  of  an  issuer's 
finaiK  lal  *^tdleiiients  arc  reported  under  item  4  of 
Form  H-K    17  f;FR  249  .lOH   Sff  also  item  104  of 
Kesulation  ,S-K.  17  CIFR  22M.304,  and  item  304  of 
Regulation  S-B,  17  CFR  228.304. 

'"'rtiere  is  no  such  requirement  for  Rule  13b2- 
1  nr  Rule  13b2-2, 

"  S&f  Report  of  the  (lommitlee  on  Banking, 
Housing,  and  t'rhan  .^ffrtlrs.  To  Adompanv  S. 
2673.    Public  t-ompanv  Ace  ountiiig  Reform  and 
Investor  Protection  Act  uf  2002.  '  107th  Cong..  2d 
Sess.lSR    107-2051.  at  26  ((x^imm   Print.  juU   t 


including  suggesting  or  acquiescing  in 
the  use  of  inappropriate  accounting 
treatments  '-'  or  not  proposing 
adjustments  required  for  the  financial 
statements  to  conform  with  generally 
accepted  accounting  principles.  "  An 
auditor  also  might  be  fraudulently 
influenced,  (:oerc:ed,  manipulated  or 
misled  not  to  perform  audit  or  review 
procedures  that,  if  perftjrmed,  might 
divulge  material  misstatements  in  the 
financial  statements.  Other  examples  of 
activities  that  would  fall  within  the 
proposed  rule  would  be  for  an  officer, 
director,  or  person  acting  under  an 
officer  or  directors  direction,  to 
improperly  infiuence  an  auditor  either 
not  to  withdraw  a  previously  issued 
audit  report  when  required  by  generally 
accepted  auditing  standards,  '■»  or  not  to 
communicate  appropriate  matters  to  the 
audit  committee. ' '  Proposed  rule  13b2- 
2(b)(2)  would  make  it  clear  that 
subparagraph  (b)(1)  would  apply  in 
such  circumstances.  As  noted,  the 
proposed  rule  would  not  be  limited  to 
the  audit  of  the  annual  financial 
statements,  but  would  include,  among 
other  things,  improperly  influencing  an 
auditor  during  a  review  of  interim 
financial  statements  "'  or  in  connection 
with  the  issuance  of  a  consent  to  the  use 
of  an  auditor's  report. '"  Conducting 
reviews  of  interim  financial  statements 
and  issuing  consents  to  use  past  audit 
reports  are  sufficiently  connected  to  the 
audit  process,  and  improper  influences 


20021,  whii  h  slates  that  sii  lion  303  makes  it 
unlawful  for  any  ofricer  nr  director  of  an  issuer,  or 
any  person  .Ktiiig  under  thi'  direction  of  an  offu  er 
ordireitor,  to  fraudulently  influence,  coerce, 
manipulate,  or  mislead  the  auditor  of  the  issuers 
financial  statements    for  the  purpose  of  rendering 
(he  audit  rrport  misleading  '  (Emphasis  added  ) 

'-  For  example,  an  auditor  might  be  fraudulently 
mflueiu  ed  to  allow  an  issuer  to  correct  material 
nusstatemeiits  over  time,  or  not  to  restate  prior 
perioil  finani  lal  statements,  in  violation  of 
generally  atcepted  a(  (  ounting  princ  iples 

"  See  section  401la|  of  the  .Act.  which,  among 
olher  things,  adds  section  ltd)  to  the  Exchange  Act, 
whii  h  requires  that  fin.im  lal  statements  prepared 
in  ac  c  ordan>  e  with  |or  re<  imciled  to)  generally 
ac(  epted  a(  i  ounting  prim  iples  and  filed  with  the 
(Commission  reflect  all  materidl  correcting 
.idiiisiiiients  idenlifled  by  a  registered  public 
accounting  firm 

'■*  .S«v.  e^.,  SAS  1.  '.SubscH^uent  nisc:overy  of 
Facts  Existing  al  the  Date  of  the  .Auditor's  Report." 
Al'  §561 

'"'See.  e  j; .  section  204  of  the  .Act.  which  adds 
section  lOAlk)  to  the  Exchange  ,\i\  and  requires 
each  registered  public  accounting  firm  to  report 
certain  matters  to  the  audit  committee,  and  .MCP.A. 
SA.S  hi,    ( jimmunication  With  .Audit  Coniiniltet^s" 
las  amended  by  .SA.S  81  and  SAS  90) 

"■Srt'Rule  KMIKd)  of  Regulation  .S-X.  17  CFR 
210.10-4)lldl 

''See.  eg  ,  s<s;tion  7(a|  of  the  .Securities  Act  of 
1433.  15  II  SC   77g.  whii  h  stales  in  part.  "If  any 
accountanl  '    '    "  is  named  as  having  prepared  or 
certified  any  part  of  Ihi-  registration  statement,  the 
written  1  onsi'iil  of  sui  h  person  shall  be  filed  with 
the  registration  slalemeni    ,  Rule  43h  under  the 
Sec  unties  .A(  t  of  im  t    1  7  ( .FR  230  4.1li 


during  those  processes  are  sufficiently 
connected  to  the  harms  that  the  Act 
seeks  to  prevent,  that  they  should  be 
within  the  scope  of  the  proposed  rules. 
The  list  of  examples  in  the  proposed 
rule  is  only  illustrative:  other  actions 
also  could  result  in  rendering  the 
financial  statements  materially 
misleading. 

Is  Subparagraph  (b)(2)  of  the  Proposed 
Rule  Helpful  or  Necessary?  Should  it  Be 
Deleted?  If  Subparagraph  (b)(2)  Should 
Be  Adopted,  are  the  Examples 
Appropriately  Illustrative?  Should 
More,  or  Fewer,  Examples  Be  Included 
in  the  Rule?  If  so.  What  Examples 
Should  be  Added  or  Removed? 

Section  303(a)  states  that  conduct  by 
an  officer,  director,  or  person  acting 
under  the  direction  of  the  officer  or 
director  designed  to  improperly 
influence  an  issuer's  auditor  is 
actionable  if  undertaken  "for  the 
purpose  of  rendering  the  issuer's 
financial  statements  materially 
misleading.  Under  the  proposed  rule,  an 
officer,  director,  or  person  acting  under 
the  direction  of  the  officer  who  engaged 
in  conduct  to  improperly  influence  an 
auditor  would  be  culpable  if  he  or  she 
knew,  or  was  unreasonable  in  not 
knowing,  that  the  improper  influence 
could,  if  successful,  result  in  rendering 
financial  statements  materially 
misleading. '" 

The  Commission  is  considering 
strongly  other  wording  changes  to  make 
the  rule  effective  in  preventing 
improper  influences.  There  are  several 
changes,  individually  or  collectively, 
that  could  accomplish  that  objective, 
and  we  solicit  comment  on  the  best 
approach.  For  example: 

1.  Should  we  replace  the  statement  in 
subparagraphs  (b)(1)  and  (c)  that  no 
person  acting  "under  the  direction"  of 
an  officer  or  director  shall  improperly 
influence  the  auditors  of  the  issuer's 
financial  statements,  with  a  statement 
that  no  person  acting  "at  the  behest  of 
or  "on  behalf  of  an  officer  or  director 
shall  improperly  influence  the  auditors. 
Such  language  might  better  indicate  that 
no  specific  direction  by  an  officer  or 


'"We  believe  that  the  mental  slate  requirements 
of  the  proposed  rules  generally  should  be  construed 
I  onsistently  with  the  existing  rules  in  Regulation 
13B-2  Because  there  is  no  private  right  of  action, 
among  other  reasons,  the  Commission  Ix-lieves  that 
a  lesser  standard  of  liability  is  appropriate  See 
Release  No   34-15570  (Feb    15.  1979);  44  Federal 
Register  10970  .See  also.  Report  of  the  Committee 
on  Banking,  Housing,  and  I  rban  .Affairs.  To 
■Accompany  S  2673.    Public  Company  A(  counting 
Reform  and  Investor  Protection  .Act  of  2002.  "  107th 
Cong..  2d  .Sess..  (.S.R   107-205).  at  26  (Comm  Print. 
)uly  3.  2002).  which  cites  as  a  reason  for  enacting 
section  303  the  testimony  of  witnesses  who  were 
[oncerned  with  addressing  fraud  and  other 
"misconducl  in  the  audit  process.'" 
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director  is  required  to  violate  the 
proposed  rules. 

2.  Should  the  word  "fraudulently"  in 
subparagraphs  (b)(1)  and  (c)(2)  be 
replaced  with  the  word  "improperly"  or 
some  other  word  to  convey  a  mental 
state  short  of  scienter? 

3.  Should  the  phrase  in  subparagraphs 
(b)(1)  and  (c)(2)  that  "if  the  person  knew 
or  was  unreasonable  in  not  knowing 
that  such  action  could,  if  successful, 
result  in  rendering  such  financial 
statements  materially  misleading"  be 
replaced  with  "for  the  purpose  of,  or 
have  the  effect  of,  rendering  the 
financial  statements  materially 
misleading"  or  some  other  phrase  to 
convey  that  proving  a  particular 
purpose  or  intent  is  not  required? 

C.  Issues  Related  to  Investment 
Companies 

In  contrast  to  other  issuers, 
investment  companies  generally  have 
contracts  with  service  providers  that 
perform  virtually  all  of  the  management, 
administrative,  and  other  services 
necessary  to  the  investment  company's 
operations,  including  preparation  of  the 
financial  statements.  These  entities  may 
include  an  investment  company's 
investment  adviser,  sponsor,  depositor, 
trustee,  and  administrator.  For 
registered  investment  companies  and 
business  development  companies, '^  the 
proposed  prohibition  on  improper 
influence  on  the  conduct  of  audits 
would  cover  not  only  officers  and 
directors  of  the  investment  company 
itself,  but  also  officers  and  directors  of 
the  investment  company's  investment 
adviser,  sponsor,  depositor,  trustee,  and 
administrator.-'o  vVe  are  also  proposing 
to  amend  existing  rule  13b2-2  to  cover 
officers  and  directors  of  these  entities."' 

Is  it  Necessary  or  Appropriate  To 
Expressly  Extend  the  Prohibition  on 
Improper  Influence  on  the  Conduct  of 
Audits,  and  Existing  Rule  13b2-2,  to 
Officers  and  Directors  of  the  Investment 
Company's  Service  Providers?  If  so. 
Which  Service  Providers  Should  Be 
Covered? 

III.  General  Request  for  Comments 

We  invite  any  interested  person 
wishing  to  submit  written  comments  on 
the  proposed  rules  to  do  so.  We 
specifically  request  comments  from 
investors,  accounting  firms  and 
registrants.  We  solicit  comment  on  each 
component  of  the  proposal. 


"'  Business  development  companies  are  a 
category  of  closed-end  investment  companies  that 
are  not  required  to  register  under  the  Investment 
Company  Act  of  1940.  See  15  U.S.C.  §80a-2(a)(48) 
(defining  business  development  companies). 

*"  Proposed  rule  13b2-2(c)(2]. 

■"  Proposed  rule  13b2-2(c)(l). 


rV.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  is  not 
applicable  to  the  proposed  rules  because 
they  do  not  impose  any  collection  of 
information  requirements. 

V.  Costs  and  Benefits 

The  proposed  rules  implement  a 
Congressional  mandate.  We  recognize, 
however,  that  any  implementation  of 
the  Act  likely  will  result  in  costs  and 
benefits  and  have  an  effect  on  the 
economy. 

Because  much  of  the  conduct 
addressed  by  Section  303(a)  and  the 
proposed  rules  generally  was  prohibited 
under  provisions  of  the  securities  laws 
that  existed  before  enactment  of  the 
Sarbanes-Oxley  Act,  we  do  not 
anticipate  that  the  proposed  rules  would 
increase  significantly  costs  for  issuers  or 
accounting  firms.  Nonetheless,  the  Act 
and  proposed  rules  might  prompt  some 
issuers  to  adopt  procedures  or 
guidelines  that  would  assure  additional 
care  would  be  used  by  an  issuer's 
officers  and  directors,  and  others  acting 
under  their  direction,  in  communicating 
with  auditors  of  the  issuer's  financial 
statements.  For  example,  some  issuers 
might  require  that  more  discussions 
include  members  of  senior  management 
or  the  issuer's  legal  counsel.  Because  no 
particular  procedures  related  to  such 
communications  are  required,  and  the 
nature  and  scope  of  those  procedures 
are  likely  to  vary  among  issuers,  it  is 
difficult  to  provide  an  accurate  cost 
estimate. 

As  noted  above,  in  some 
circumstances  the  proposed  rules  might 
apply  before  the  professional 
engagement  period  begins.  For  example, 
the  proposed  rules  would  apply  if  an 
officer,  director,  or  person  acting  under 
the  direction  of  an  officer  or  director, 
offers  to  engage  an  accounting  firm  on 
the  condition  that  the  firm  either  issue 
an  unqualified  audit  report  on  financial 
statements  that  do  not  conform  with 
generally  accepted  accounting 
principles,  or  limit  the  scope  or 
performance  of  audit  or  review- 
procedures  in  violation  of  generally 
accepted  auditing  standards.  We 
believe,  however,  that  such  conduct 
would  not  be  permitted  under  existing 
laws  and  regulations  and,  accordingly, 
the  proposed  rules  should  not  result  in 
a  significant  increase  in  costs  for 
issuers. 

Potential  benefits  of  the  proposed 
rules  include  increased  investor 
confidence  in  the  integrity  of  the  audit 
process  and.  in  turn,  in  the  reliability  of 
reported  financial  information.  One  of 
the  most  important  factors  in  the 
successful  operation  of  our  securities 


markets  is  the  trust  that  investors  have 
in  the  reliability  ot  the  information  used 
to  make  voting  and  investment 
decisions.-'- 

Section  303(a)  and  the  proposed  rules 
are  designed  to  provide  added  assurance 
that  the  full-disclosure  purposes  of  the 
securities  laws  are  fulfilled,-"  and  to 
help  restore  the  fith  of  America's 
investors  in  the  ii.iegrity  of  the  audit 
process  and  in  the  reliability  of  reported 
financial  information.  If  section  303  of 
the  Act  and  the  proposed  rules  lead  to 
increased  investor  confidence  in 
financial  reporting,  they  also  may 
facilitate  capital  formation.  An 
increased  willingness  of  investors  to 
participate  in  the  securities  markets 
might  result  in  issuers  being  able  to 
lower  their  cost  of  capital. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility  Act 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603.  It  relates 
to  the  proposed  revisions  to  rule  13b2- 
2  of  Regulation  13B-2.  The  proposals 
would  implement  the  statutory 
prohibition  on  officers  and  directors  of 
an  issuer,  and  persons  acting  under 


■"-  Sep  .Accounting  Series  Release  No.  296  (Aug. 
20.  1981).  which  states  in  part  |T)hc  capital 
formation  process  depends  in  large  part  on  the 
confidence  of  investors  in  financial  reporting.  An 
investor's  willingness  to  i  ommit  his  capital  to  an 
impersonal  market  is  dependent  on  the  availability 
of  accurate,  material  and  tiineK  information 
regarding  the  corporations  iii  whu  h  he  has  invested 
or  proposes  to  invest  The  quality  of  information 
disseminated  in  the  securities  markets  and  the 
t;ontinuing  convKtion  of  individual  investors  thai 
such  information  is  reliable  are  thus  key  to  the 
formation  and  effe<  tive  allocation  of  cijntal. 
.Accordingly,  the  audit  function  must  be 
meaningfulK  performed  and  the  accountant's 
independence  not  compromised. 

■< '  .See.  e.g  .  H  R  Rep.  No.  1383,  73rd  Cong..  2d 
.Sess..  11  (1934).  whii h  states  Just  as  artificial 
manipulation  tends  to  upset  the  true  function  of  an 
open  market,  so  the  hiding  ainl  secreting  of 
important  information  obstructs  the  operation  of  the 
markets  as  indices  of  real  value  There  (  annol  be 
honest  markets  withoul  honest  publicity 
Manipulation  and  dishonest  practices  of  the  market 
place  thrive  upon  mystery  and  secrecy 

This  House  Report  also  includes  a  letter  from  the 
Executive  .Assistant  of  the  Committee  on  Stock  List 
for  the  New  York  StiH.k  Exchange,  h  hu  h  recognizes 
managements  need  for  accurate  fuiam  lal 
information  and  then  .states:  |l'|nder  the  conditions 
of  today,  the  next  object  in  order  ot  importance  has 
become  to  give  stockholders,  in  understandable 
form,  such  information  in  regard  to  the  business  as 
will  avoid  misleading  them  in  an\  respecJ  and  as 
will  pill  them  in  possession  of  all  information 
needed,  and  whic  h  can  be  supplied  in  Hnanc  lal 
statements,  to  determine  the  true  value  of  their 
investments.  *    '    "  The  exchange  is  inleri>sled  in 
the  accounts  of  companies  as  a  source  of  reliable 
information  for  those  who  di-al  in  stocks  It  is  not 
sufficient  for  the  slock  exc  hangc>  that  the  accounts 
should  be  in  conformity  with  law  oi  e\fn  that  they 
should  be  conservative,  the  stoc  k  exchange  desires 
that  they  should  be  fully  and  fairly  informative.  Id. 
at  12. 
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their  direction,  impropRrly  influencing 
the  conduct  of  an  dudit  nr  review  of  th<' 
issuer's  financial  statements. 

A  Reasons  for,  and  Oliiprtjvrs  of.  the 
Proposed  Rules 

The  purpose  of  the  proposed  rules  is 

to  implement  sfction  30.T(a)  i if  the  Act. 
The  proposi'd  rules  would  prchibit 
officers  and  directors  of  issuers, 
includinq  "small  businesses.  "  and 
persons  actini;  under  their  direction, 
from  improperly  influt-ncing  an 
accountmg  firm's  audit  or  review  of  the 
issuer's  financial  statements.  Today,  it 
could  be  alleged  generalK  that  such 
conduct  violated  the  anti-fraud  nr  other 
provisions  of  the  securities  laws  or 
aided  and  abetted  or  ( <iused  the  issuer's 
violations  of  those  sections  The 
proposed  rules,  and  section  :<()3(a)  nf  the 
Act,  would  pro\idf  the  Ciommission 
with  an  additmn.il  means  to  address 
such  contiu(  t  ami  if  inti-nded  to 
enhance  the  credibiiii\  lA  financial 
statements. 

B.  Legal  Basis 

We  are  proposing  the  amendments 
under  the  authority  set  forth  in  sections 
3{a)  and  3f)3  of  the  Act:  Schedule  A  and 
sections  5.  6.  7.  8.  10  and  19  of  the  193J 
Act;  Sections  3.  lOA.  12.  13.  14.  l=i.  17 
and  23  of  the  Exchange  Act;  and 
Sections  6.  8.  20.  30.  31  and  38  of  the 
Investment  Company  Act  of  l')4l) 

C.  Small  Entities  Subject  to  the 
Proposed  Rules 

The  proposals  would  affei  t  small 
registrants  that  are  small  entities 
Exchange  Act  Rule  ()-10(a)^'  and  1933 
Act  Rule  157^'  define  a  company  to  be 
a  "small  business  "  or  "small 
organisation"  if  it  had  total  assets  of  S5 
million  or  less  nn  the  last  dav  of  its  most 
recent  fiscal  year.  We  estimate  that 
approximatelv  2 TiflO  i  (imp.mies  are 
small  entities,  nthiT  th.iri  in\i!Stment 
f:ompanies. 

For  purposes  of  the  Investment 
Company  Ac:t.  Rule  0-10  "■  defines 
"small  business"  to  be  an  uufstment 
(umpanv  with  net  assets  of  S50  million 
iir  less  as  of  the  end  of  its  most  recent 
fiscal  year   We  estimate  that 
approximately  225  investiiifnt 
companies  meet  this  definition 

P  Rpportini!,.  Hecnrilkft-ping  and  Other 
Complianif  Re<)uirfnifnts 

The  enactment  of  sec  tion  303(a)  of  the 
Act  and  the  adoptiiui  nf  the  proposed 
rules  mitjht  result  in  some  issuers 
adopting  more  detailed  procedures  for 


"17  1  IK  J40.0-10(a). 
^-^  17  CFR  230.157. 
■">  17  CFR  270.0-10 


communications  between  the  company 
ind  the  ai:i:ounting  firm  that  audits  the 
coiiipan\'s  fiiiaiK  ial  statements  These 
pro(  edures  mi^ht  im  re.isc  i  usts 
associated  with  ( i)m|)li,tn(  e  with  the 
sei:iirities  laws 

.'\t  this  tini'',  \.M'  I  annnt  estiin<ite  the 
iikt'U  InirdiMi  that  would  be  uk  iirred  by 
siiKill  businesses,  .ilthou^h  we  assume 
ihi'  tiunlt'ii  would  be  minor  for  most 
Issuers. 

H  Duplirativp.  < herlapping  or 
(Jonflu  tn^ii  Ff'drral  Rules 

We  are  not  aware  of  am  federal  rules 
that  conflict  with  the  proposed  rules. 
The  improper  conduct  direc  tl\ 
addressed  in  section  303(a)  and  the 
proposed  rules,  however,  also  under 
(  ertain  circumstances  may  constitute 
\ioKitions  iif  the  existing  rules  in 
Regulation  \Mi-2  or  other  sections  of 
the  securities  laws.  We  were  directed  by 
Congress  to  [lerform  this  ruhunaking. 
and  set  tion  .t03((  )  of  the  Ac  t  expressly 
states  that  rules  adopted  undtT  the 
section  are  in  addition  to  and  do  not 
preempt  or  supersede  any  other  rule  or 
regulation. 

F  Siiiniticdut  A!lt'rn(itivf"i 

The  Regul,itor\  Fle\ibilit\  .^ct  directs 
us  to  cnnsultT  signifii  ant  alternati\es 
that  woiilil  ,i(  (  oiiiplish  the  stattnl 
obje(li\r   v\hili'  minimizing  any 
sigiiil:i  ,iiit  .(iIm'I'sc  impact  on  small 
entities   In  I  oiiiiei  turn  with  the 
propiistMJ  .niieiidments.  we  considered 
the  following  alternatives: 

1,  The  est.iblishment  of  differing 
compliance  or  rejiorting  recjuirements  or 
timft.ihles  til. it  take  into  ai  f  (iiint  the 
resoun  cs  nf  sm.ill  entities; 

2    rii>'  I  larifi<.ation,  consolidation,  or 
simiilitii  alion  of  complianc  e  and 
reporting  reipiirements  under  th»!  rules 
for  small  entities, 

3.  The  use  of  pertormaiu  e  rather  than 
design  st.mdards;  and 

4    .Xii  exemption  from  coverage  of  the 
(iroposetl  amendments,  or  any  part 
thereof,  for  small  entities 

.Sfcfion  303(a)  of  the  Act  does  not 
[)ro\  ide  an  exemption  for  small 
businesses   The  section  does  provide, 
however,  that  the  rules  adopted  by  the 
Commission  should  be  "as  necessarv' 
and  .ippropriate  in  the  public  interest 
Mid  tor  the  protec  tion  of  investors."  We 
are  inclined  to  apply  the  proposals  to 
small  business  issuers.  We  believe 
investors  in  small  companies,  just  as 
investors  in  large  companies,  would 
want  and  benefit  from  the  added 
ctmfidence  in  reported  financial 
information  that  c:omes  from  knowing 
that  efforts  to  fraudulently  influence  the 
performance  of  the  audit  have  been 
prohibited. 


We  are  using  a  performance  standard 
rather  than  a  design  standard.  In 
addition.  Congress  has  dictated  the 
timetable  for  this  rulemaking. 

We  request  comment  on  whether  it  is 
feasible  to  further  clarify,  consolidate,  or 
simplify'  the  proposed  rules  for  small 
entities. 

G  Solicitation  of  Comments 

We  encourage  the  submission  of 
comments  with  respect  to  any  aspect  of 
this  Initial  Regulatory  Flexibility 
-Analysis.  Specifically,  we  request 
comments  regarding  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules  and  the  existence  or 
nature  of  the  potential  impact  on  those 
small  entities, 

(^ommenters  are  requested  to  describe 
the  nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis,  if 
the  proposcid  rules  are  adopted,  and  will 
be  plac:ed  in  the  same  public  file  as 
comments  on  the  proposed  rules, 

VII.  Consideration  of  Impact  on  the 
Economy.  Burden  on  Competition,  and 
Promotion  of  Efficiency.  Competition 
and  Capital  Formation 

For  the  purposes  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.-*"  we  are 
requesting  information  regarding  the 
impact  of  the  proposed  rules  on  an 
annual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

Section  23(a)(2)  of  the  Exchange 
Act'"  requires  us,  when  adopting  rules 
under  the  Exchange  Act.  to  consider  the 
impact  on  competition  of  any  rule  we 
adopt.  Section  2(b)  of  the  1933  Act.-*" 
section  3(f)  of  the  Exchange  Act.'^'"  and 
section  2(c)  of  the  Investment  Company 
Act  of  1940."''  require  us.  when 
engaging  in  rulemaking  where  we  are 
required  to  consider  or  determine 
whether  the  action  is  necessary'  or 
appropriate  in  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition  and 
capital  formation. 

The  proposed  rules  would  prohibit 
improper  influences  on  auditors  in 
connection  with  their  reviews  and 


^    l'ul>    I.    104-1 .;  1,  litli' 11,  nil  .Sua.  H57  iUl'lh), 
"•15  tS.C:.  7H\vlrt|(2). 

*"i5  r  sc:  -7li(bi 
»"].')  ISC  :hi  in 

'■'  1!)  f  S.C.  H(),i-2((  )   til  1)1'  fili'il  uilh  the 
I  niiuiussiiiii  it  tliat  [KTsijii  kiu'w  iir  uds 
unrc.iMiiiiidh'  in  mil  kiiiiwiiig  lluil  sue  h  .n  tiiiii 
1  iiuUI.  it  Mil  I  essful.  result  in  muliTiiifi  siiiii 
tin. till  i.tl  sl.ilrnu'uts  m.ilrri.ilK  inislcuiiiii; 
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audits  of  financial  statements  filed  with 
the  Commission.  The  proposals, 
therefore,  should  enhance  investor 
confidence  in  the  audit  process  and  in 
the  quality  of  information  available  to 
them,  and  lead  to  a  more  efficient 
market. 

Because  of  the  nature  of  the  proposed 
rules,  we  do  not  believe  that  they  would 
impose  any  burden  on  competition. 
They  prohibit  equally  all  officers  and 
directors  of  public  companies  (and 
persons  acting  under  their  direction) 
from  improperly  influencing  the 
auditor. 

As  noted  in  the  cost-benefit  section,  if 
section  303  of  the  Act  and  the  proposed 
rules  lead  to  increased  investor 
confidence  in  financial  reporting,  they 
also  may  facilitate  capital  formation.  An 
increased  willingness  of  investors  to 
participate  in  the  securities  markets 
might  result  in  issuers  being  able  to 
lower  their  cost  of  capital.  The  possible 
effects  of  the  proposed  rules  on 
efficiency,  competition,  and  capital 
formation,  however,  are  difficult  to 
quantify.  We  request  comment  on  these 
matters  in  connection  with  our 
proposed  rules. 

VIII.  Statutory  Authority 

We  are  proposing  the  new  rules  under 
the  authority  set  forth  in  sections  3(a) 
and  303  of  the  Act;  Schedule  A  and 
sections  5,  6,  7,  8,  10  and  19  of  the  1933 
Act;  Sections  3,  lOA,  12,  13,  14,  15,  17 
and  23  of  the  Exchange  Act;  and 
Sections  6,  8,  20,  30,  31  and  38  of  the 
Investment  Company  Act  of  1940. 

Text  of  Proposed  Rules  and 
Amendments 

List  of  Subjects  in  17  CFR  Part  240 

Securities. 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II,  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1 .  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g.  77), 
77s.  77Z-2,  77Z-3,  77eee,  77ggg.  77nnn. 
77SSS.  77ttt,  78c,  78d,  78e,  78f,  78g,  781,  78), 
78J-1,  78k.  78k-l,  78l,  78ni.  78n,  78o.  78p, 
78q.  78s.  78u-5.  78w,  78x,  7811.  78mm.  79q. 
79t.  80a-20,  80a-23,  80a-29,  80a-37.  80b-3. 
80b^  and  80b-ll,  unless  otherwise  noted. 
***** 

2.  Section  240.13b2-2  is  revised  to 
read  as  follows: 


§  240.1 3b2-2  Issuer's  representations  and 
conduct  in  connection  witti  tlie  preparation 
of  required  reports  and  documents. 

(a)  No  director  or  officer  of  an  issuer 
shall,  directly  or  indirectly: 

(1)  Make  or  cause  to  be  made  a 
materially  false  or  misleading  statement: 

or 

(2)  Omit  to  state,  or  cause  another 
person  to  omit  to  state,  any  material  fact 
necessary  in  order  to  make  statements 
made,  in  light  of  the  circumstances 
under  which  such  statements  were 
made,  not  misleading  to  an  accountant 
in  connection  with: 

(i)  Any  audit  or  examination  of  the 
financial  statements  of  the  issuer 
required  to  be  made  pursuant  to  this 
subpart;  or 

(ii)  The  preparation  or  filing  of  any 
document  or  report  required  to  be  filed 
with  the  Commission  pursuant  to  this 
subpart  or  otherwise. 

(b)(1)  No  officer  or  director  of  an 
issuer,  or  any  other  person  acting  under 
the  direction  thereof,  shall  directly  or 
indirectly  take  any  action  to 
fraudulently  influence,  coerce, 
manipulate,  or  mislead  any  independent 
public  or  certified  public  accountant 
engaged  in  the  performance  of  an  audit 
or  review  of  the  financial  statements  of 
that  issuer  that  are  required  to  be  filed 
with  the  Commission  if  that  person 
knew  or  was  unreasonable  in  not 
knowing  that  such  action  could,  if 
successful,  result  in  rendering  such 
financial  statements  materially 
misleading. 

(2)  For  purposes  of  paragraphs  (b)(1) 
and  (c)(2)  of  this  section,  actions  that 
"coulcl,  if  successful,  result  in  rendering 
such  financial  statements  materially 
misleading"  include,  but  are  not  limited 
to,  actions  taken  at  any  time  with 
respect  to  the  professional  engagement 
period  to  fraudulently  influence,  coerce, 
manipulate,  or  mislead  an  auditor: 

(i)  To  issue  a  report  on  an  issuer's 
financial  statements  that  is  not 
warranted  in  the  circumstances  (due  to 
material  violations  of  generally  accepted 
accounting  principles,  generally 
accepted  auditing  standards,  or  other 
standards): 

(ii)  Not  to  perform  audit,  review  or 
other  procedures  required  by  generally 
accepted  auditing  standards  or  other 
professional  standards: 

(iii)  Not  to  withdraw  an  issued  report; 

or 

(iv)  Not  to  communicate  matters  to  an 
issuer's  audit  committee. 

(c)  In  addition,  in  the  case  of  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8),  or  a 
business  development  company  as 
defined  in  section  2(a)(4B)  of  the 


Investment  Company  Act  oi  1940  (15 
U.S.C.  80a-2(a)(48))^  no  officer  or 
director  of  the  company's  investment 
adviser,  sponsor,  depositor,  trustee,  or 
administrator  (or.  in  the  case  ol 
paragraph  (c)(2)  of  this  sec:tion.  any 
other  person  acting  under  the  direction 
thereof)  shall,  directly  or  indirectly: 

(l)(i)  Make  or  cause  to  be  made  a 
materially  false  or  misleading  statement: 
or 

(ii)  Omit  to  state,  or  cause  another 
person  to  omit  to  state,  any  material  fact 
necessary  in  order  to  make  statements 
made,  in  light  of  the  circumstances 
under  which  such  statements  w  ere 
made,  not  misleading  to  an  accountant 
in  connection  with: 

(A)  Any  audit  or  c^xamination  of  the 
financial  statements  of  the  investment 
company  required  to  be  made  pursuant 
to  this  subpart:  or 

(B)  The  preparation  or  filing  of  any 
document  or  report  required  to  be  filed 
with  the  Commission  pursuant  to  this 
subpart  or  otherwise:  or 

(2)  Take  any  action  to  fraudulently 
influence,  coerce,  manipulate,  or 
mislead  any  independent  public  or 
certified  public  accountant  engaged  in 
the  performance  of  an  audit  or  review  of 
the  financial  statements  of  that 
investment  company  that  are  required  to 
be  filed  with  the  Commission  if  that 
person  knew  or  was  unreasonable  in  not 
knowing  that  such  action  could,  if 
successful,  result  in  rendering  such 
financial  statements  materially 
misleading. 

Dated:  OrlobiT  IH.  20(12. 
Hv  the  Commission. 
Margaret  H.  McFariand. 
Dfpiitv  Sf  Cretan 

|FR  Uoc.  02-27115  Filnl  U)-2:i-()2:  8:4.=^  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Radio  Island,  Beaufort,  NC 

agency:  United  States  Army  C;orps  of 
Engineers.  DoD. 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 


summary:  The  U.S.  Army  Corps  of 
Engineers  is  proposing  regulations  to 
establish  a  restricted  area  in  the  vicinity 
of  Radio  Island.  Beaufort.  North 
Carolina.  These  regulations  will  enable 
the  Navy  to  enhance  security  for  Navy 
property,  vessels,  and  personnel.  The 
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r»'i;ulations  are  iism  ('ssar\  to  satcguaril 
N'dvv  vessels  and  I'nited  States 
tjovernmcnt  facilities  from  sabotage  ami 
other  sui)\  ersive  acts,  accidents,  nr 
incidents  of  similar  nature.  These 
rewulations  are  also  net  essarv  to  protec:t 
the  public  from  potentialU-  hazardous 
conditions  uhu  h  may  exist  as  a  result 
of  Navv  usf'  of  the  area. 
DATES:  Written  comments  must  he 
submitted  on  or  before  November  2,5, 
2002 

ADDRESSES:  .Send  comments  to  U.S. 
.•\rmv  C'orps  of  Engineers,  .ATTN: 
(:EC:VV-0R.  441  G  street,  \W, 
Washington.  DC  20:n4-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
F'rank  Torbett.  Headcjuarters  Kegulator\ 
Branch.  Washington,  DC  at  (2021  7()1- 
4B18.  or  Mr  ,Sr;ott  McLenilon.  (.'or[)s  of 
Engineers,  Wilmington  District, 
Regulatory  Division,  at  (910|  251-4725. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  St.tt 
266:  33  L"  S  C!    1)  and  chapter  XIX.  of  th.' 
.-\riny  .Appropriations  .Act  of  I'lm  (40 
Stat  892;  33  U.S  f :    i)  the  Corps 
proposes  to  amend  the  restri(  teii  area 
regulations  in  33  CFR  part  334  bv 
adding  *!  334.43.T  whii  h  establishes  ,1 
restricted  area  adjacent  to  Radm  Island. 
between  the  Moreheail  ( !it\  (  h.tnnel 
an(i  the  Beaufort  ("hannel.  Beaufort 
North  Carolina,  The  publii  i  ur;i'iitl\ 
has  unrestricted  access  to  surroiuuliim 
waters.  To  better  protect  V(>ssi'l-,  .mil 
personnel  during  loading  and  uiilnadiiiu 
operations,  the  (Commander.  Nav\ 
Regum.  .Mid-.\tlanti(  has  requested  the 
C^orps  of  Engineers  establish  a  Restricted 
.Area  whi{  h  will  enabh'  the  Navv  to 
implement  a  waterside  se(  uritv  program 
that  IS  c:urr^■lltl\■  not  a\ail,ibh'  .tt  the 
facility 

Procedural  Requirements 

A   Rf'Vit'u  I  'lultT  Exrcutivf  Ordrr  IJHtib 

This  proposed  rule  is  issued  with 
respect  to  a  military  func  turn  ot  the 
Defense  Department  and  the  provisions 
of  Executi\e  Order  12H66  do  not  apply. 

B.  Revww  I  'ndtT  thr  fifiiiilatory 
FIfxibilitv  Ait 

These  proposed  rules  have  been 
reviewed  under  the  Regulator\' 
Flexibility  .Act  (Pub   L.  96-.J54)  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  ha\'e  a  significant  economu 
impact  on  a  substantial  number  of  small 
entities  (i.e..  small  businesses  and  small 
Governments).  The  (iorps  expects  thai 
the  economic:  impact  of  the 
establishment  of  this  restricted  area 
would  have  practically  no  impact  on  the 


public,  nn  anticipated  navigational 
hazard  or  interference  with  existing 
w.iterwav  traffic  and  atjcordinglv, 
I  ertifies  that  this  proposal  if  adopted, 
will  h.i\i'  no  significant  ec:nnomic 
im[)a(  t  (111  small  entities. 

(.   lirvit'iv  I  'ndf'r  the  Sational 
Envininmcnldl  Policy  Act 

.An  environmental  assessment  has 
been  [irepared  for  this  action  We  have 
(  on(  hided,  based  on  the  minor  nature  of 
the  proposed  additional  restricted  area 
regulatirms,  that  this  action,  if  adopted, 
vv  ill  not  have  <i  significant  impact  to  the 
qu,ilit\  of  the  human  environment,  and 
preparation  of  an  environmental  impact 
st.itement  is  not  required.  The 
t'lu  ironmental  assessment  may  be 
re\  lewed  at  the  District  office  listed  at 
the  end  of  FOR  FURTHER  INFORMATION 
CONTACT,  above 

/>  I  nhmdf'd  Mandatfs  Act 

This  profiosed  rule  does  not  impose 
,in  eiiforc  eable  duty  among  the  private 
si'(  tor  .md,  therefore,  is  not  a  Federal 
(iri\  ate  se(  tor  mandate  and  is  not 
suh|e(  t  to  the  rcHjuirements  of  section 

202  or  20,T  of  the  Unfunded  Mandates 
.\(  t   We  have  also  found  under  section 

203  of  the  ,At:t,  that  small  (lovernments 
u  ill  not  be  significanth  and  uniqueK' 
iff.M  It'll  bv  this  rulemaking. 

Li.st  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Navigation  (water), 
Kfstru  ted  areas,  Wat(?rways 

I'or  the  reasons  set  out  in  the 
preamble,  the  Corps  proposes  to  amend 
3,t  CFR  ()art  334.  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  riif  authority  c  itation  for  part  334 
continues  to  read  as  follows: 

.Xulhoritv:  41J  .Slat    2»ib  (33  U.S.C.  1 1  ami 

4U  .St.il.  H^2  (33  CSC    f) 

2.  Section  334.435  is  added  to  read  as 
follows: 

§  334.  435     Radio  Island,  Beaufort.  North 
Carolina,  Naval  Restricted  Area. 

(a)  Vht'  iirt'd  Beginning  at  a  point  at 
latitude  34  42'21"  N..  longitude 
7()  40'5().4"  W.:  thence  southwesterly  to 
latitude  34  42'2().4"  N..  longitude 
76  40'53  4"  W.:  thence  southeasterly  to 
latitudt!  34  42'15"N.,  longitude 
76  40'51.6"  W.:  thence  southeasterly  to 
latitude  34  42'13  6"  N.,  longitude 
76  40'49.4"  W,,  thence  northeasterly  to 
latitude  34'42'15.6"  N.,  longitude 
76  4t)'41  4"  W.;  thence  northwesterly  to 
latitude  34  42'22.8"  N.,  longitude 
7t)  4044  4"  W.:  thence  southwesterly  to 
the  point  of  beginning. 


fb)  The  regulation.  During  those  times 
when  the  U.S.  Navy  is  conducting 
loading  and  unloading  operations  at  the 
Radio  Island  Loading  Ramp,  no  vessel 
or  persons  may  enter  the  Restricted  Area 
unless  specific  authorization  is  granted 
by  the  Commander,  Navy  Region,  Mid- 
.Atlantic  and/or  other  persons  or 
agencies  as  he/she  may  designate, 

(c)  Enforcement.  The  regulation  in 
this  section  shall  be  enforced  by  the 
Commander,  Navy  Region,  Mid- 
Atlantic,  and/or  persons  or  agencies  as 
he/she  may  designate. 

U.iUul:  September  11,  2002. 
Michael  G.  Ensch. 

.■\(tmii  Chift.  Opi'nitions  Division.  Dlri'ctomtr 
of  (jvil  Works 

|FR  Doc.  02-26647  Filed  10-2:i-02;  8 :4.t  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

33  CFR  Part  334 

United  States  Navy  Restricted  Area, 
Naval  Air  Station  North  Island,  San 
Diego,  CA 

agency:  United  States  Army  Corps  of 
Engineers,  DoD. 

ACTION:  Notice  of  Proposed  rulemaking 
and  request  for  comments. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  proposing  to  amend  its 
regulations  to  establish  a  new  restricted 
area  in  waters  adjacent  to  the  Naval  Air 
Station  North  Island  (NASNI),  San 
Diego,  California.  This  amendment  will 
restrict  activities  by  the  public  on  the 
northeast  side  of  the  base.  The 
regulations  are  necessary  to  safeguard 
.Navy  vessels  and  United  States 
Government  facilities  from  sabotage  and 
other  subversive  acts,  ac:cidents,  or 
incidents  of  a  similar  nature. 
DATES:  Written  comments  must  be 
submitted  by  November  25,  2002. 
ADDRESSES:  Send  comments  to  U.S. 
Army  Corps  of  Engineers,  ATTN: 
CECW-OR,  441  G  Street,  NW., 
Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Torbett,  Headquarters  Regulatory 
Branch,  Washingtcm,  DC,  at  (202) 
761-4618.  or  Mr.  Russell  L.  Kaiser, 
Corps  of  Engineers,  Los  Angeles  District, 
Regulatory  Branch,  at  (213)  452-3293. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  VI)  and  chapter  XIX,  of 
the  Army  Appropriations  Act  of  1919 
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and 


(40  Stat.  892;  33  U.S.C.  3)  the  Corps  is 
proposing  to  amend  the  restricted  area 
regulations  in  33  CFR  part  334  by 
adding  a  restricted  area  at  §  334.865. 
The  proposed  restricted  area  is  being 
established  for  safety  and  security 
purposes  in  support  of  accommodating 
the  homeport  of  a  third  aircraft  carrier 
at  NASNI,  The  proposed  restricted  area 
is  adjacent  to  a  current  U.S.  Coast  Guard 
security  zone,  which  is  enclosed  by 
latitude/longitude  coordinates: 
32°42'52.5"  N,  117°11'45.0''  W; 
32°42'55.3"N,  117°ll'45.0'' W; 
32°42'55.0"N,  117°11'30.5'' W: 
32°42'40,0"  N,  117°11'06.5'' W; 
32°42'37.2"N,  117°11'06.8'' W; 
32°42'28.5"  N,  117°11'  11.0"  W; 
32°42'21.5"N,  117°10'47.7'' W; 
32°42'13.1"  N,  117°10'51.2''  W.  The 
proposed  connection  of  the  restricted 
area  with  the  security  zone  would  occur 
at  the  following  coordinates:  32°42'55.0" 
N,  117°11'30.5"  W  and  32°42'40.0''  N, 
117°11'06.5''W. 

Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  the  provisions  of 
Executive  Order  12866  do  not  apply. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  (Public  Law 
96-354)  which  requires  the  preparation 
of  a  regulatory  flexibility  analysis  for 
any  regulation  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(i.e.,  small  businesses  and  small 
governments).  The  Corps  expects  that 
the  economic  impact  of  this  new 
restricted  area  would  have  practically 
no  impact  on  the  public,  no  anticipated 
navigational  hazard  or  interference  with 
existing  waterway  traffic  and 
accordingly,  certifies  that  this  proposal 
will  have  no  significant  economic 
impact  on  small  entities. 


C.  Review  Under  the  National 
Environmental  Policy  Act 

The  Los  Angeles  District  is  preparing 
an  Environmental  Assessment  (EA)  for 
this  action.  Although  not  expected  at 
this  time,  based  on  the  minor  nature  of 
the  proposed  additional  restricted  area 
regulations,  an  Environmental  Impact 
Statement  (EIS)  would  be  prepared  if 
determined  appropriate.  When  the 
NEPA  documentation  is  completed,  it 
will  be  available  for  review  at  the  Los 
Angeles  District  office  listed  at  the  end 
of  FOR  FURTHER  INFORMATION  CONTACT, 
above, 

D.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  section 

202  or  205  of  the  Unfunded  Mandates 
Act,  We  have  also  found  under  section 

203  of  the  Act,  that  small  Governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Marine  safety. 
Navigation  (water).  Restricted  areas. 
Waterways, 

For  the  reasons  set  out  in  the 
preamble,  the  Corps  proposes  to  amend 
33  CFRjaart  334  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  2(i6  (33  I'.S.C:.  1)  and 
40  Stat.  892  (33  U.S.C.  3). 

2.  Section  334.865  is  added  to  read  as 
follows: 

§  334.865    Naval  Air  Station  Nortti  Island, 
San  Diego,  California,  Restricted  Area. 

(a)  The  area.  The  waters  within  an 
area  beginning  at  32°42'55,0"  N, 
117°11'30.5"  W;  thence  running  easterly 
to  32°42'57.0"N.  1 17°11'22. 5"  W;  thence 
running  easterly  to  32°42'56.0"  N, 
117°11'19.0"  W;  thence  running 
southeasterly  to  32°42'49.0"  N, 


n7"ll'08.5"  W;  thence  running 
southeasterly  to  32'42'44.5"  N, 
117"n'06.5"  W;  thence  running 
southerly  to  32"42'40.0"N.  117  11 '06.5" 
W. 

(b)  The  regulation  (1 )  The  restricted 
area  shall  not  be  open  to  swimming, 
fishing,  water-skiing,  mooring  or 
anchorage. 

(2)  Dragging,  seining,  other  fishing 
operations,  and  other  activities  not 
under  the  direction  of  the  United  States, 
w^hich  might  foul  underwater 
installations  within  the  n^slricted  area, 
are  prohibited. 

(3)  All  tows  entering  the  restricted 
area  shall  be  streamed  and  shortened  to 
the  seaward  of  the  area  and  towing 
appendages  and  catenaries  shall  not  be 
dragged  along  the  bottom  while 
proceeding  through  the  area 

(4)  All  vessels  entering  the  restricted 
area  shall  proceed  across  the  area  by  the 
most  direct  route  and  without 
unnecessary  delay. 

(5)  No  vessel  or  craft  of  any  size  shall 
lie-to  or  anchor  in  the  restricted  area  at 
any  time  other  than  a  vessel  operated  by 
or  for  the  U.S.  Navy.  US.  Coast  Ciuard, 
other  authorized  military  components, 
or  other  vessels  authorized  by 
Commander.  Navy  Region  Southwest,  or 
his/her  designee. 

(6)  When  security  conditions  dictate. 
Naval  security  forces  may  impose  strict 
enforcement  of  stand-off  distances 
within  the  restricted  area.  This 
enforcement  will  not  prevent  utdization 
of  navigable  channels,  but  will  serve  to 
control  its  use  in  order  to  protect  vital 
National  interests. 

(c)  Enforcement.  The  regulation  in 
this  section,  promulgated  by  the  United 
States  Army  Corps  of  Engineers,  shall  be 
enforced  by  the  Commander.  Navy 
Region  Southwest,  and  suc:h  agencies  or 
persons  as  he/she  may  designate. 

Dated:  .Septeml)er  17.  2002. 
Michael  G.  Ensch. 

Acting  Cliif'f.  OpiTolions  DiMsion  Dirt'ctorate 
of  Civil  Works. 

|FR  Doc.  02-2f;r.4.T  Fili'd  10-23-02:  H:4li  nm| 
BILLING  CODE  3710-92-P 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  Meeting 

agency:  North  Central  Idaho  Resource 
.-\ci\  isory  Committee.  Grangevilln. 
Idaho.  Forest  Senice.  L'SDA 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  thf  authorities  in 
the  Federal  Advisory  C^oniiiHttce  .Xct 
(Pub.  L.  92-463)  and  under  the  .Seiurc 
Rural  Schools  and  f"iimniuriit\  Self- 
Determination  Art  nt  JtlOO  (i'ul)   L    int.- 
393)  the  Nez  Perce  and  Clearwater 
National  Forests'  North  Central  Idaho 
Resource  Advisory  Committee  will  meet 
UV'dnesday.  Novemh<'r  20.  2002  in 
Pierce,  Idaho  for  a  business  meeting. 
The  meeting  is  open  to  the  pubhc. 
SUPPLEMENTARY  INFORMATION:  The 
business  mpetin;;  on  NdvembtT  20 
begms  at  ID  a.m.  at  the  Pierce 
Community  Center.  Pierce,  Idaho 
.Agenda  topifs  will  include  discussion 
of  potential  projects.  A  public  forum 
will  bt-gin  at  2:30  p  m   fPST) 
FOR  FURTHER  INFORMATION  CONTACT:  Ihor 
Mereszczak.  Staff  ()ffi(  er  and 
Designated  Federal  Officer,  at  (208) 
983-1950. 

D.ilfd    C)rtoberl7,  2002. 
ihor  Mereszczak. 

Acting  Forest  Supurvisor. 
KR  Doc   02-271 14  Filed  10-2,1-02;  8:45  am! 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Library 

Notice  of  Intent  To  Seek  Approval  To 
Collect  Information 

AGENCY:  Agricultural  Research  Service, 
National  Agricultural  Library.  I'SDA. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-1.5)  and  (Office  of  Management 
and  Budget  ((3MB)  regulations  at  5  CFR 
part  1320  (()()  FR  44978,  .August  29. 
1995),  this  notice  announces  the 
National  Agricultural  Library's  intent  to 
request  approval  for  a  new  electronic 
mailing  list  subscription  form  from 
those  working  with  nutrition  and  food 
saft^tv 

DATES:  Comments  on  this  notice  must  be 
received  by  December  30.  2002  to  be 
assured  of  consideration. 

ADDRESSES:  .Address  all  comments 
concerning  this  notice  to  Janice 
Schneider.  Information  Specialist  Food 
and  Nutrition  Informatiim  Center. 
National  Agricultural  Librar>',  10301 
Baltimore  Avenue,  Beltsville.  MD, 
20705-2351,  comments  may  be  sent  by 
facsimile  to  (301)  504-6047,  or  fax  (301) 
504-B409.  Submit  electronic  comments 
to:  /sr/i/ieif/tt/Kj/. usda.gov 
FOR  FURTHER  INFORMATION  CONTACT: 
laiiiif  S(  hneider.  (301)  504-6047. 
SUPPLEMENTARY  INFORMATION: 

Titlr  Klectronic  Mailing  List    » 
.Subsc:ription  P'orrn. 

OMB  \uniber:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  ot  Hrquf'st:  Approval  for  data 
collection  from  individuals  working  in 
the  areas  of  nutrition  and  food  safety. 

Abstract:  The  form  would  include  the 
following  items: 

This  form  contains  seven  items  and  is 
used  to  collect  information  about 
participants  who  are  interested  in 
joining  an  electronic  discussion  group. 
The  form  collects  data  to  see  if  a  person 
is  eligible  to  join  the  discussion  group. 
Because  these  electronic  discussion 
groups  are  onlv  available  to  people  who 
work  in  the  artMs  of  nutrition  and  food 
safety  it  is  necessary  to  gather  this 
information.  The  questionnaire  asks  for 
the  person's  name,  email  address,  job 
affiliation,  phone  number  and  address. 

Estiinatf  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  minute  per 
resptinse. 

Respondfnts:  Individuals  who  are 
interested  in  joining  an  electronic 
discussion  group. 

Hstimatfd  Number  of  Respondents: 
1000  per  year. 

Estimated  Total  Annual  Burden  on 
Respondents:  1000  Minutes  or  16.66 
hours. 


Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  the  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology.  Comments  should  be  sent  to 
the  address  in  the  preamble.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record. 

DHled:  ()i  tober  12.  2002. 
Caird  E.  Rexroad, 

Ar  lini^  Assot  lutf  Ailniinistmtnr,  ARS 

IKK  L)(i(  ,  ()2-270'W  Filed  10-2:1-02:  8:4.')  ani] 

BILLING  CODE  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
IJ.S.C.  chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 

DATES:  Comments  on  this  notice  must  be 
received  by  December  23.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 

Lamont  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Ave..  SW..  STOP  1522, 
Room  4036,  South  Building, 
Washington.  DC  20250-1522. 
Telephone:  (202)  720-9550.  Fax:  (202) 
720-4120. 


SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  part  1320) 
implementing  provisions  of  the 
Paperwrork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  requires  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportimity  to 
comment  on  information  collection  and 
recordkeeping  activities  [see  5  CFR 
1320.8(d)).  This  notice  identifies  an 
information  collection  that  RUS  is 
submitting  to  OMB  for  reinstatement. 

Comments  are  invited  on:  (a)  Whether 
this  collection  of  information  is 
necessary  for  the  proper  performjuice  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  F.  Lamont  Heppe.  Jr.. 
Director.  Program  Development  and 
Regulatory  Analysis.  Rural  Utilities 
Service.  U.S.  Department  of  Agriculture. 
STOP  1522.  1400  Independence  Ave., 
SW..  Washington,  DC  20250-1522.  Fax: 
(202)  720-^120. 

Title:  7  CFR  Part  1724,  Electric 
Engineering,  Architectural  Services  and 
Design  Policies  and  Procedures. 

OMB  Control  Number:  0572-0118. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Abstract:  The  rule  requires  borrower 
to  use  three  RUS  contract  forms  under 
certain  circumstances.  The  use  of 
standard  forms  helps  assure  RUS  that: 

•  Appropriate  standards  and 
specifications  are  maintained; 

•  RUS  loan  security  is  not  adversely 

affected;  and 

•  Loan  and  loan  guarantee  funds  are 
used  effectively  and  for  the  intended 
purpose. 

Standardization  of  forms  by  RUS 
results  in  substantial  savings  to: 

•  Borrowers — If  standard  forms  were 
not  used,  borrowers  would  need  to 
prepare  their  own  documents  at 
significant  expense;  and 

•  Government — If  standard  forms 
were  not  used,  each  document 
submitted  by  a  borrower  would  require 
extensive  and  cpstly  review  by  both 
RUS  and  the  Office  of  General  Coimsel. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  1  hour  per 
response. 

Respondents:  Businesses,  not-for- 
profit  institutions  and  others. 

Estimated  Number  of  Respondents: 
155. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  155  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Dawn  Wolfgang. 
Program  Development  and  Regulatory 
Analysis,  at  (202)  720-0812.  Fax:  (202) 
720-4120, 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  October  17.  2002. 
Hilda  Gay  Legg. 

Administrator,  Rural  Utilities  Ser\'ice. 

[FR  Doc.  02-27063  Filed  10-2.3-02;  8:45  am) 

BILUNG  CODE  3410-15-P 


DEPARTMENT  OF  COMMERCE 

[I.D.I  01 802C] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Survey  to  Measure  Effectiveness 
of  Conununity-Oriented  Policing  for 
Endangered  Species  Act  Enforcement. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0435. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  316. 

Number  of  Respondents:  787. 

Average  Hours  Per  Response:  45 
minutes  for  a  survey  of  Washington 
State  Department  of  Fish  and  Wildlife 
and  NOAA  personnel;  60  minutes  for  an 
interview  of  public  officials,  managers, 
and  key  stakeholders;  and  20  minutes 
for  a  survey  of  citizens. 

Needs  and  Uses:  Community-oriented 
policing  (COP)  promotes  the  use  of 
various  resources  and  policing- 
community  partnerships  for  developing 
strategies  to  identify,  analyze,  and 
address  community  problems  at  their 
source.  Recognizing  the  significant  role 
non-traditional  enforcement  efforts  will 
play  in  Endangered  Species  Act 
enforcement  in  the  Northwest,  a 
measiu^ment  tool  has  been  developed 
to  ensure  that  the  performance 


outcomes  of  these  non-tradilional 
enforcement  (COP)  efforts  are  effectively 
measured.  Through  this  instrument. 
COP  efforts  can  be  evaluated  for  success 
and  elements  essential  for  achieving 
successful  outcomes  in  future  programs 
can  be  identified  and  quantified. 
Anadromous  species  enforcement  will 
be  the  focus  of  the  survey. 

Affected  Public:  Individuals  or 
households.  Federal,  State,  Local  or 
Tribal  Government. 
Frequency.  One-time. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266,  Department  of 
Commerce,  Room  6625,  l'4th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.goy). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  October  17.2002 
Gwellnar  Banks, 

management  Analyst.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc:.  02-27164  Filed  10-2:5-02.  8:45  ami 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

[I.D.I  01 802E] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Economic  Performance  Data  for 
West  Coast  (California-Alaska) 
Commercial  Fisheries. 

Form  Numberfs):  None. 

OMB  Approval  Number.  0648-0369. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  7,074. 

Number  of  Respondents:  2.278. 

Average  Hours  Per  Response:  3  hours 
for  catcher  vessels;  8  hours  for 
processors;  and  1  hour  for  charter  boat 
operators. 

Needs  and  Uses:  This  proposed 
collection  of  economic  performance 
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data  for  West  Coast  and  Alaska  fishcritvs 
supports  a  cooperative  agreement 
between  \'CL-\A  and  the  Pacifii   States 
Marine  Fisheries  ("(iminissinn   The  data 
will  he  used  to;  monitor  economic 
performance  of  these  fisheries.  ,inal\/e 
the  economic  effects  of  current  and 
alternative  management  measures,  .uid 
to  meet  the  requirements  of  the 
Magnuson-Stevens  Fisherv 
f  Conservation  and  Management  .\(  t. 
National  Environmental  Folic  v  .-\(  t,  the 
Kegulatorv  Flexibilitv  .Ac  t,  and 
Exec:utive  Order  12H6fi   Data  will  <ilsn  hr 
used  in  suppcjrt  of  State  fisherv 
management  activities,  bv  the  in(iustr\ . 
and  the  general  public 

Afffcted  Public-  Business  or  other  tor 
profit  organizations 

Frpqufncv  On  occasion 

Respondent's  ()blis,ution:  V'oluntarv 

UMB  Desk  Officer  David  Kostker, 
(202)  .J95-JH97 

Copies  of  the  abovf'  informatmn 
collection  proposal  can  be  nbtamed  b\ 
calling  or  writing  Diana  Hvnek. 
Departmental  Paperwork  (Mearancc 
Officer.  (202)  482-0266,  Department  of 
Commerce.  Room  fi62.T.  14th  and 
Constitution  Avenue.  NVV,  W.ishington. 
DC  202.U)  (or  via  the  Internet  at 
dHynek@doc;.gov) 


Writtt'ii  c:omments  and 
rccomniendations  for  the  proposed 
information  c:ollection  should  be  sent 
within  .)()  davs  cjf  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room  10202,  New  Executive 
( )ffic f  Building,  Washington,  DC  20503. 

n.itfii   ()(  l(il)iT  17,  2()()2. 
(iwellnar  Bank.s. 

\liint}iifnirnt  .-\n(j/vs(.  UZ/u  e  <j/  tfu'C.hn^j 
lufuriihitinn  ( >tlii  rr 

1  H  !)(>(     U2-J71f..')  KiltMJ  in-2,i-()2:  H:4.t  ami 
BILLING  CODE  351(^22-8 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notic  e  of  initiation  of 
antidumping  and  c;ountervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of  (iommerce 
!the  Dc^partment)  has  received  requests 
to  (  (induct  administrative  reviews  of 
\  arums  antidumping  and  c:ountervailing 


duty  orders  and  findings  with 
September  anniversary'  dates.  In 
accordance  with  the  Department's 
regulations,  we  ara  initiating  those 
administrative  reviews. 

EFFECTIVE  DATE:  October  24,  2002, 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  A,  Kuga.  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U,S,  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  telephone:  (202) 
482-4737, 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2002),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  orders  and  findings 
with  September  anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  September  30,  2003. 


Penod  to  be  reviewed 


Antidumping  Duty  Proceedings 
Latvia  Steel  Concrete  Reinforcing  Bars  A  449-804  

Joint  Stcxk  Company  Liepaias  Metalurgs 
Soutti  Africa   Certain  Hot-Rolled  Carbon  Steel  Flat  Products.  A- 791-809 

Iscor   Ltd 

Highveld  Steel  and  Vanadium  Corp    Lid 

Saldantia  Steel   Ltd 
Soutfi  Korea   Stainless  Steel  Wire  Rod   A-580-829  

Ctiangwon  Specialty  Steel  Co    Ltd 

Dongbang  Special  Steel  Co    Ltd 
Soutti  Korea   Steel  Concrete  Reinforcing  Bars   A-580-844    

Dongkuk  Steel  Mill  Co    Ltd 
Spam  Stainless  Steel  Wire  Rod  A^69-807  

Roidan   S  A 
Ttie  People  s  Republic  of  China   Foundry  Coke  '    A-570-862   

CITIC  Trading  Co    Ltd 
Ttie  Peoples  Republic  of  Ctiina   Frestiwaler  Crawfish  Tail  Meat-"   A-570-848 


1/30/01-8/31/02 
5/3/01-8/31/02 

9/1/01—8/31/02 

1/30/01-8/31/02 
9/1/01-8/31/02 
3/8/01-8/31/02 
9/1/01-8/31/02 


Federal  Register /  Vol.  67,  No.  206 /Thursday.  October  24.  2002 /Notices 


65337 


Penod  to  be  reviewed 


Ltd.,  aka  China  KIngdoma  Import  &  Export  Co  .  Ltd  .  aka  Zhongda  Import  & 


Ltd. 


China  Evertjright 

China  Kingdom  Import  &  Export  Co. 

Export  Co.,  Ltd. 
Fujian  Pelagic  Fishery  Group  Co. 
Huaiyin  Foreign  Trade  Corporation  (5) 
Jiangsu  Hilong  International  Trading  Co. 
Huaiyin  Foreign  Trade  Corporation  (30) 
Jiangsu  Cereals,  Oils.  &  Foodstuffs  Import  &  Export  Corp 
Nantong  Delu  Aquatic  Food  Co.,  Ltd. 
Nantong  Shengfa  Frozen  Food  Co.,  Ltd. 
Ninglx)  Nanlian  Frozen  Foods  Co.,  Ltd. 
North  Supreme  Seafood  (Zhejiang)  Co.,  Ltd 
Qingdao  Rirong  Foodstuff  Co.,  Ltd.,  aka  Qingdao  Rirong  Foodstuffs 
Qingdao  Zhengri  Seafood  Co.,  Ltd.,  aka  Qingdao  Zhengri  Seafoods 
Shanghai  Taoen  Intemational  Trading  Co.,  Ltd, 
Shantou  SEZ  Yangfeng  Marine  Products  Co 
Shouzhou  Huaxiang  Foodstuffs  Co,,  Ltd. 
Suqian  Foreign  Trade  Corp.,  aka  Suqian  Foreign  Trading 
Weishan  Fukang  Foodstuffs  Co.,  Ltd. 
Weishan  Zhenyu  Foodstuff  Co.,  Ltd. 
Yancheng  Baolong  Biochemical  Products  Co.,  Ltd 

Yancheng  Foreign  Trade  Corp.,  aka  Yancheng  Foreign  Trading,  aka  Yang  Chen  Foreign  Trading 
Yancheng  Haiteng  Aquatic  Products  &  Foods  Co.,  Ltd 
Yancheng  Yaou  Seafoods 
Yangzhou  Laket)est  Foods  Co..  Ltd. 


1 1f  one  of  the  above  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  foundry  coke  from  the  People  s  Republic  of 
China  wLhaveSJuaNfVed  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  which  the  named 

^"^^Tfne  onhe^ab!)ve  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  freshwater  crawfish  tail  meat  t^om  the  Peo- 
ple's Reput!lic  of  Sa  who  have  not  qualified  for  a^eparate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of 
which  the  named  exporters  are  a  part. 


Countervailing  Duty  Proceedings: 
Argentina:  Certain  Hot-Rolled  Steel  Flat  Products,  C-357-815 

Siderar  SAIC. 
Italy:  Stainless  Steel  Wire  Rod.  C-475-821    

Acciaierie  Valbruna  SPA. 


1,'1 '01-1231 '01 


1/1'01-12  31  01 


Suspension  Agreements 

None. 

During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  §  351.211  or  a 
determination  under  §  351.218(f)(4)  to 
continue  an  order  or  suspended 
investigation  (after  sunset  reviews),  the 
Secretary,  if  requested  by  a  domestic 
interested  party  within  30  days  of  the 
date  of  publication  of  the  notice  of 
initiation  of  the  review,  will  determine 
whether  antidumping  duties  have  been 
absorbed  by  an  exporter  or  producer 
subject  to  the  review  if  the  subject 
merchandise  is  sold  in  the  United  States 
through  an  importer  that  is  affiliated 
with  such  exporter  or  producer.  The 
request  must  include  the  name(s)  of  the 
exporter  or  producer  for  which  the 
inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 


U.S.C.  1675(a))  and  19  CFR 
351.221(c)(l)(i). 

Dated:  Oc;tober  18,  2002. 
Holly  A.  Kuga. 

Senior  Office  Director.  Group  II.  Office  4. 
Import  Administration. 

|FR  Doc,  02-27145  Filec!  10-23-02;  8:45  ami 
BILLING  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-507-502] 

Administrative  Review  of  Certain  In- 
Shell  Raw  Pistachios  From  Iran: 
Extension  of  Time  Limit  for  Final 
Results  of  New  Shipper  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Hall  at  (202)  482-1398.  or  Donna 
Kinsella  at  (202)  482-0194,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 


Commerce.  14th  Street  and  Constitution 
Ave,.  NW.,  Washington.  DC:  20230, 

SUPPLEMENTARY  INFORMATION: 

Statutory  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Tariff 
Act  of  1930.  as  amended  (the  Act), 
requires  the  Department  of  Commerce 
("the  Department")  to  issue  a  final 
results  of  review  within  90  days  after 
the  date  on  which  the  preliminary 
results  were  issued.  However,  if  the 
Secretarv-  concludes  that  a  new  shipper 
review  is  extraordinary  complicated,  the 
Secretary  may  extend  the  90-day  pericjd 
to  150  davs  from  the  date  of  issuance  of 
the  preliminary  results  of  review. 

Background 

On  July  29,  2002.  the  Department 
issued  the  preliminary  results  of 
antidumping  duty  new  shipper  review 
on  certain  in-shell  raw  pistachios  from 
Iran,  covering  the  period  July  1.  2000 
through  June  30.  2001.  The  final  results 
are  currently  due  no  later  than  October 
27, 2002, 
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Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

Th»'  instant  new  shipper  review  is 
extrdordinarily  cuinplicated  {e.g.. 
exchange  rates,  and  cost  of  production 
issues)  and  a  greater  ammint  of  time  is 
necessar\'  in  order  to  t umpiett'  thi.-> 
review.  Therefore,  pursuant  to  section 
751(a)(2)(B)(iv)ofthe  Act.the 
Department  is  extending  the  tiiiif  limit 
for  completion  of  the  final  rt'Milts  to  1^0 
days  from  the  issuance  of  the 
preliminary'  results,  until  December  26. 
2002 

This  extension  of  the  time  limit  is  in 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Act  and  19  CFR  214(i)(2). 

Dated:  ()<  Inber  17.  2U02. 
Joseph  \.  Spetrini. 
Dfputv  Assistant  Secrptary-  for  Import 
Administration.  Group  III. 
[FR  Dot:.  02-27144  Filed  lU-23-02;  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.I  01 502A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Ser\  ice  i.NMFi)).  .National  Oceanic:  and 
Atmospheric  Administration  (NOAA), 
Commert  (' 
ACTION:  Public  meeting. 


SUMMARY:  The  New  England  Fishery 

Management  Council  (Council)  will 
hold  a  H-da\'  C'oiuu  il  meeting  from 
November  :'>-7.  2002.  to  consider  at  tions 
affecting  New  England  fisheries  in  thi- 
L'  S  exclusive  pccuKjmir  zone  (FEZ) 
DATES:  The  meeting  will  hv  held  on 
Tuesdav.  Wednesdav.  and  Thursdav. 
November  5.6.  and  7,  2002  The 
meeting  will  begin  at  9  a.m.  on  Tuesdav 
and  at  H:.10  a.m.  on  Wednesday  and 
Thursda\ 

ADDRESSES:  The  meeting  will  be  helii  al 
the  Gloucester  High  School  (Field 
House).  32  Leslie  ().  Johnson  Road. 
Gloucester.  MA  019.^0;  telephone  (978) 
281-9870   Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council.  50  Water  Street.  Mill  2, 
Newburvport.  MA  01950;  telephone 
(9781 465-0492 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
[.  Howard.  t;xec:utive  Director.  New 
England  Fisherv  Management  Couik  il. 
(978) 465-0492 
SUPPLEMENTARY  INFORMATION: 


Tuesday.  November  5.  2002 

Following  introductions,  the  Council 
will  consider  an<i  approve  a  list  of 
inanagemeiil  .ictions  for  200,3.  A  report 
from  the  Whiting  (Committee  will 
follow,  during  which  the  committee  will 
re(  ommeiid  final  approval  of 
Framework.  37  to  Northeast  Multispecies 
Fisherv  Management  Plan  (FMP),  an 
action  that  will  affect  small  mesh 
multispecies.  a  group  that  inc:ludes 
whiting,  red  hake  and  offshore  hake. 
The  framework  includes  options  to 
eliminate  the  vear  4  default  measures 
now  spcM  died  in  the  FMP.  inc:rease 
opportunities  to  partic  ifiate  in  the 
Cultivator  Shoal  fishery  and  adjust  other 
measures  in  the;  northern  and  southern 
stock  areas.  The  C^ouncil  also  will 
consider  approving  a  new  control  date 
to  determine  future  participation  in  the 
small  mesh  nuiltispecies  fishery.  The 
Monkfish  (lonunittee  report  will  follow 
beginning  with  a  presentation  of  the 
Stock  Asst;ssment  and  Fisherv 
Evaluation  (SAFE)  Report  for  the  2001 
fishing  \ear  The  Council  will  then 
consider  final  approval  of  Framework 
Adjustment  2  to  the  Monkfish  FMP. 
Measures  would  mirror  those  c:ontaine(i 
m  the  NMFS  2002  emergenc:y  rule;. 
UK  hiding  a  revision  to  the  overfishing 
definition  reference  points  and  control 
rule,  and  adjustments  to  the  days-at-sea 
allo(  atioiis  and/or  trip  limits  to  achieve 
monkfish  targets  for  fishing  year  2003. 

The  Council  may  also  consider 
remm  iiig  the  default  provision  from  the 
FMP.  ine.isiires  that  wcnild  otherwise 
eliminate  the  directed  monkfish  fishery, 
and  extending  the  effectiveness  of 
Framework  ,-\djiistment  2  bevond  the 
2003  fishing  vear,  until  modified  bv  the 
next  pl.in  amendmtait  The  Skate 
(Committee  will  request  final  approval  of 
measures  for  inclusion  in  thf^  FMP  for 
the  Northt^ist  Skate  Complex.  These 
include,  but  are  not  limited  to  federal 
permits  and  reporting  requirements,  a 
prohibition  on  the  possession,  landing 
or  sale  of  some  skate  species,  and 
possession  limits  for  the  skate  wing 
fisherv   Before  adjournment  for  the  day. 
the  Dogfish  Committee  will  ask  the 
Couik  il  to  approve  the  2003-2004 
specifications,  which  may  include  a 
quota  and  trip  limits.  They  will  also 
review  and  ask  for  approval  of  a  list  of 
issues  to  bv  consiciered  for  inclusion  in 
Amendment  1  to  the  Spinv  Dogfish 
FMP, 

Wednesday  and  Thursday,  November 
6-7.  2002 

The  Council  meeting  will  re-convene 
on  Wednesdav  to  address  issues  related 
to  groundfish  management,  beginning 
with  a  NMFS  presentation  on  the  results 


of  a  recent  meeting  entitled  Workshop 
on  Trawl  Effects  on  Fishing  Gear 
Performance,  A  report  from  the 
Groundfish  Assessment  Review  meeting 
will  follow.  Once  these  briefings  have 
occurred,  the  Council  will  receive  an 
enforcement  analysis  for  the  draft 
Amendment  13  to  the  Northeast 
Multispecies  FMP.  The  last  agenda  item 
will  concern  approval  of  the 
Amendment  13  draft  measures, 
including  a  Draft  Supplemental 
Environmental  Impact  Statement.  The 
Council  meeting  will  adjourn  on 
Thursday  once  any  other  outstanding 
business  has  been  addressed. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restric:ted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  sec;tion  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  that  the  public 
has  been  notified  of  the  Council's  intent 
to  take  final  action  to  address  the 
emergencv. 

The  Council  will  consider  public 
comments  at  a  minimum  of  two  ('ouncil 
meetings  before  making 
recommendations  to  the  National 
Marine  Fisheries  Service  Regional 
Administrator  on  any  framework 
adjustment  to  a  fishery  management 
plan,  Doc:uments  pertaining  to 
framework  adjustments  are  available  for 
public  review  7  days  prior  to  a  final  vote 
by  the  Council, 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interprc'tation  or  other 
auxiliarv  aids  should  be  directed  to  Paul 
I,  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  I  .S.C,  1801  t^t  scq. 

D.ited:  ()(  toiler  IH,  2002. 

Bruce  C.  Vlorehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  .\ational Marine  Fisheries  Senice. 

jFK  D<)(  .  02-271(i:i  FilHd  10-23-02;  8:4.5  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  Science  Advisory 
Board 

AGENCY:  Office  of  Oceanic  and 

Atmospheric  Research,  NOAA, 

Commerce, 

ACTION:  Notice  of  open  meeting. 
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SUMMARY:  The  Science  Advisory  Board 
(SAB)  was  established  by  a  Decision 
Memoreuidiim  dated  September  25, 
1997,  and  is  the  only  Federal  Advisory 
Committee  with  responsibility  to  advise 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  on  long-  and 
short-range  strategies  for  research, 
education,  and  application  of  science  to 
resource  management  and 
environmental  assessment  and 
prediction,  SAB  activities  and  advice 
provide  necessary  input  to  ensure  that 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  science 
programs  are  of  the  highest  quality  and 
provide  optimal  support  to  resource 
management. 

Time  and  Date:  The  meeting  will  be 
held  Tuesday,  November  5,  2002,  from 
8:30  a.m.  to  12  p.m.;  Wednesday, 
November  6.  2002.  from  1:30  p.m.  to  5 
p.m.:  and  Thursday.  November  7,  from 
8:30  a.m.  to  12  p.m.  These  times  and  the 
agenda  topics  described  below  may  be 
subject  to  change.  Refer  to  the  web  page 
listed  below  for  a  final  meeting  agenda. 
Place:  The  meeting  will  be  held  on 
Tuesday,  November  5  in  Conference 
Room  A  at  the  Oklahoma  College  of 
Continuing  Education  Forum  at  1700 
Asp  Avenue  in  Norman,  OK.  On 
Wednesday  November  6  and  Thursday 
November  7  the  meeting  will  be  held  in 
Conference  Rooms  D  and  E  at  the 
United  States  Postal  Service  National 
Center  for  Employee  Development, 
Training  and  Conference  Center,  2805 
Highway  9  East,  in  Norman. 
Status:  The  meeting  will  be  open  to 
public  participation  with  two  30-minute 
time  periods  set  aside  for  direct  verbal 
comments  or  questions  from  the  public. 
The  SAB  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
verbal  or  written  statements.  In  general, 
each  individual  or  group  making  a 
verbal  presentation  will  be  limited  to  a 
total  time  of  five  (5)  minutes.  Written 
comments  (at  least  35  copies)  should  be 
received  in  the  SAB  Executive  Director's 
Office  by  Monday  October  28,  2002,  to 
provide  sufficient  time  for  SAB  review. 
Written  comments  received  by  the  SAB 
Executive  Director  after  October  28, 
2002,  will  be  distributed  to  the  SAB,  but 
may  not  be  reviewed  prior  to  the 
meeting  date.  Approximately  thirty  (30) 
seats  will  be  available  for  the  public 
including  five  (5)  seats  reserved  for  the 
media.  Seats  will  be  available  on  a  first- 
come,  first-served  basis. 
Matters  to  be  Considered:  The  meeting 
will  include  the  following  topics:  (1) 
The  NOAA  Climate  Change  Research 
Initiative,  (2)  reports  on  program  and 
laboratory  reviews  conducted  under  the 


auspices  of  the  SAB.  (3)  briefings  and 
discussions  on  activities  of  SAB 
subcommittees  and  working  groups,  (4) 
the  NOAA  National  Severe  Storms 
Laboratory,  (5)  the  Cooperative  Institute 
for  Mesoscale  Meteorological  Studies  (6) 
House  of  Representatives  proposed 
language  to  institutionalize  the  SAB,  (7) 
Fiscal  Year  2003  Appropriations  for 
NOAA,  (8)  the  National  Weather 
Service — NOAA  Research  Technology 
Transfer  Program,  and  (9)  public 
statements. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr, 

Michael  Uhart.  Executive  Director, 
Science  Advisory  Board.  NOAA.  Rm, 
11142,  1315  East- West  Highway,  Silver 
Spring,  Maryland  20910,  (Phone:  301- 
713-9121,  Fax:  301-713-0163,  E-mail: 
Michael.Uhart@noaa.gov):  or  visit  the 
NOAA  SAB  website  at  http:// 
www.sab.noaa.gov. 

Louisa  Koch, 

Acting  Assistant  .Aclnunistrator.  0.-\H 

|FR  Doc,  02-27160  Hied  10-2:)-02:  8:45  ami 

BILLING  CODE  3510-KD-M 


COMMITTEE  FOR  THE  f 

IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  Bangladesh 

October  18.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA),      • 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  January  1,  2003, 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  .Agricultural 
Act  of  1956.  as  amended  (7  Li.S,C.  1834); 
Executive  Order  116,51  of  March  3.  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 


Bangladesh  and  exported  during  the 
period  January  1,  2003  through 
December  31,  2003  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguav  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2003  period.  Certain 
2003  limits  have  been  reduced  for 
carryforward  applied  to  the  2001  limits. 
Also,  special  carryforward  that  was 
appliecl  to  the  2002  limit  for  Catc^gory 
347/348.  in  the  amount  of  175.230 
dozen,  is  being  deducted  as  525,690 
dozen  from  the  2003  limit,  refiecting  the 
3:1  payback  penalty, 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001), 
Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

lames  C.  Leonard  III. 

Chairman.  Cuminiltee  lor  Ihi  Implementation 
of  Textile  .\iireemi'nt^ 

Committee  for  the  Implementation  of  Textile 
Agreements 

Octob.n  18,  2002. 

Oimniissiuncr  of  CuNtoms. 
Depiiriment  ol  the  TrcH.siin  .  Wnshington.  DC 
2022>l 
Dear  Commissioner:  Pursuant  to  Section 
204  of  the  Agrit  ultural  Act  of  1M56,  as 
amended  (7  ll,S,C,  1854);  Executive  Order 
11651  of  March  3.  1972,  as  amended:  and  the 
llrugua\  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit. 
effective  on  |anuar\  1.  20(),'<,  entry  into  the 
linited  States  tor  (  onsumption  and 
withdrawal  from  warehouse  lor  consumption 
of  c:otton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Bangladesh 
and  exported  during  the  twelve-month 
period  beginning  on  |anuar>  1.  200.1  and 
extending  through  De(  ember  31.  2003.  in 
excess  of  the  following  levels  oi  restraint: 


Category 


Twelve-month  restraint 

limit 


237  

331  pt.' 

334 

335 

336/636 
338/339 
340/640 

341  

342/642 
347/348 
351/651 


782.722  dozen 
184.031  dozen  pairs 
252.195  dozen 
428.749  dozen 
767.257  dozen 
2.222,663  dozen 
5,024,468  dozen 
4,334.870  dozen 
720,146  dozen 
3,220,394  dozen 
1,207,941  dozen. 
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rs  .  Twelve-month  restraint 

Category  |,^„ 

1 

3527652 I  17,063  426  dozen 

363         42,631  995  numbers 

369-S-  2,857  654  kilograms 

634 835  419  dozen 

635 541 ,253  dozen 

63a'639 2  818  745  dozen 

641    1  742,878  dozen 

645,646 665.210  dozen 

647  648   2,356,029  dozen 

'Category  331  pt  all  HTS  numbers  except 
6116  10  1720  6116  104810  6116  105510 
6116  10  7510  6116  92  6410  6116  92  6420, 
6116  92  6430  6116  92  6440  6116  92  7450 
6116  92  7460  6116  92  7470  6116  92  8800 
61 16  92  9400  and  6116  99  9510 

2  Category  369-S  only  HTS  number 
6307  10  2005, 

I'ht;  limits  set  forth  above  are  subjetM  to 
ddjustment  pursuant  In  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Mtmitoring  Body 

Products  in  the  above  r:alegori(.'s  exported 
(luring  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  21.  2001)  to  the 
extent  of  anv  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  Conmiittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  ot  .S 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C  Leonard  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

jFR  Doc.  02-270<M)  Filed  10-23-02;  8  45  ami 

BILLING  CODE  3S10-OR-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool  and  Man- 
Made  Fiber  Textile  Products  Produced 
or  Manufactured  in  the  Dominican 
Republic 

()(  tuber  IH.  2002 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 

Commissu)ner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  [anudry  1.  20n,1 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  Internationdl  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  I'.S,  Department  of  C'ummerce, 
(202)  482-4212,  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
C^uota  Status  Reports  posted  on  the 


bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
f'ustoms  Web  site  at  http:// 
ivuw customs  gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Te.xtiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

.\uthority:  .Sfi  tioii  204  ot  the  .\grii  uitural 
Ai  I  (it  Pl.'il),  ,is  .iincnded  (7  V.S.C.  1H.')4); 
EviMutue  Order  llliSl  nt  .MdPch  :i.  1972.  as 
.imciuled 

The  import  nistraint  limits  and 
(kiaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  the  Dominican 
Republii:  and  exported  during  the 
period  lanuarv  1 ,  2003  through 
December  31.  2003  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing     ' 
(ATC). 

These  specific  limits  and  guaranteed 
access  levels  do  not  apply  to  goods  that 
qualifv  for  (juota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

In  the  letter  published  below,  the 
Ch.urinan  of  CIT,-\  direc:ts  the 
Commissioner  of  Customs  to  establish 
the  200, f  limits  and  guaranteed  access 
levels, 

.\  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRKLATION  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
.Schedule  of  the  United  .States  (see 
Federal  Register  notice  66  FR  65178. 
published  iin  December  18.  2001), 
Irifdrmation  regarding  the  availabilitv  of 
the  2003  CORRELATKJN  will  be 
[)ublished  in  the  Federal  Register  at  a 
later  date. 

Recjuirements  for  participation  in  the 
Special  .Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474. 
published  (m  April  3.  1998. 

lames  C.  Leonard  IIL 

l.hnnnmn.  C.ommittue  for  the  Implementation 
of  Textile  Afireenient^ 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  18.  2002. 

Commissioner  of  Customs, 

Department  of  the  Treasurv.  Washington.  DC 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  .Agrii  ultural  .\i  t  of  l'15fi.  as 
.imi'iided  (7  I  ,S  (^    18.S4).  K\e<  utivt;  Order 
1  IH.tI  of  March  .f.  1972.  as  amended;  and  the 
I  ruguay  Round  Agreement  on  Textiles  and 
Clothing  (.•\  rc:).  vou  are  directed  to  prohibit, 
effei  live  on  lanuary  1.  2003.  entry  into  the 
I  nited  .Stales  for  consumiition  and 
withdrawal  troni  warehouse  for  ( onsumption 
of  idtloii,  wool  ami  man-made  filler  textile 
piiului  ts  III  the  tollowing  categories, 
produced  or  manufactured  in  the  Dominican 


Republic  and  exported  during  the  twelve- 
month period  beginning  on  lanuary  1.  2003 
and  extending  through  December  :i\.  2003,  in 
excess  of  the  following  levels  of  restraint: 


Category 

Restraint  limit 

338/638  

1,433,879  dozen. 

339/639  

1,706,313  dozen. 

340/640  

1,476.099  dozen. 

342/642  

1 .038.765  dozen 

347/348/647/ 

3.533.491  dozen  of  which 

648 

not  more  than  1 .866.747 

dozen  shall  be  in  Cat- 

egories 647/648 

351/651   

1.769.590  dozen. 

433  

23,721  dozen 

442  

80.534  dozen 

443  

147.338  numbers. 

444  

80.534  numbers. 

448  

41,488  dozen. 

633 

216.587  dozen 

The  limits  set  forth  above  are  subject  to 
.Kijustment  pursuant  to  the  provisions  of  the 
.\ TC  ami  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
appli(  able  (  ategory  limits  for  that  year  (see 
dire(  live  dated  November  14.  2001)  to  the 
I'XtenI  of  any  unfilled  tialances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  h\  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
lorth  in  this  directive, 

.Xlso  [uirsuanl  to  the  .ATC.  and  under  llie 
terms  of  the  Special  Access  Program,  as  set 
forth  in  03  FR  16474  (April  3.  1998].  effective 
on  lanuary  1.  2003.  you  are  directed  to 
esLiblish  guaranteed  access  levels  for 
[iroperlv  (  ertified  textile  pnidui  ts  in  the 
following  (  ategories  which  are  assembled  in 
tlie  Dominican  Republic  from  fabric  formed 
.tiid  (  ut  in  the  I  nited  States  and  re-exported 
to  the  United  States  from  the  Dominican 
Republic  during  the  period  lanuary  1.  2003 
through  Dei  ember  31.  2003: 


Category 

Guaranteed  access  level 

33a'638    

1.150,000  dozen. 

339/639  

1,150.00  dozen. 

340/640    

1.000.000  dozen. 

342/642 

1 ,000.000  dozen. 

347/348/647/ 

8.050.000  dozen. 

648 

351/651    

1 .000  000  dozen. 

433  

21.000  dozen. 

442  

65.000  dozen. 

443  

50.000  numbers. 

444  

30.000  numt)ers. 

448  

40.000  dozen 

633     

60,000  dozen. 

Any  shipment  for  entrv  under  the  ,Special 
Access  Program  vvhii  h  is  not  accompanied 
by  a  valid  and  (  orrec  t  certification  in 
accordance  with  the  provisions  of  the 
certification  recjuirements  established  in  the 
direc:live  of  February  23.  1987  (52  KR  (i.=i95). 
as  amended,  shall  be  denied  entry  unless  the 
Covernment  of  the  Dominican  Republic 
authorizes  the  entry  and  any  charges  to  the 
appropriate  specific  limits.  Any  shipment 
which  is  dec:lared  for  entry  under  the  Special 
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Access  Program  but  found  not  to  qualify  shall 
be  denied  entry  into  the  United  States. 

These  specific  limits  and  guaranteed  access 
levels  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.02-27091  Filed  10-23-02;  8:45  ami 
BILUNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Restraint 
Limit  and  Guaranteed  Access  Level  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  In  El  Salvador 

October  18,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

an  import  limit  and  guaranteed  access 

level.  

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORIIATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  Web  site  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amendeei  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limit  and 
Guaranteed  Access  Level  (GAL)  for 
textile  products  in  Categories  340/640, 
produced  or  manufactured  in  El 
Salvador  and  exported  during  the 
period  January  1,  2003  through 
December  31,  2003  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 


pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  and  guaranteed  access  level  for 
2003. 

This  specific  limit  and  guaranteed 
access  level  do  not  apply  to  goods  that 
qualify  for  quota-free  entry  under  the 
Trade  and  Development  Act  of  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 

later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3,  1998. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  18,  2002. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit. 
effective  on  )anuary  1,  2003,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  340/640,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2003  and  extending  through 
December  31,  2003,  in  excess  of  1,853.185 
dozen. 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  Categories  340/640  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  November  16,  2001)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

Also  pursuant  to  the  ATC,  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  63  FR  16474  (April  3,  1998),  effective 
on  January  1,  2003,  a  guaranteed  access  level 
of  1 ,000,000  dozen  is  being  established  for 


properly  certified  textile  products  in 
Categories  340/640  assembled  in  El  Salvador 
from  fabric  formed  and  cut  in  the  United 
States  which  are  re-exported  to  the  United 
States  from  El  Salvador  during  the  period 
beginning  on  January  1,  2003  and  extending 
through  December  31.  2003, 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  ac;c;ompanied 
by  a  valid  and  correct  certific:ation  in 
accordance  with  the  provisions  of  the 
certification  requirements  established  in  the 
directive  of  lanuary  6,  1995  (60  FR  2740).  as 
amended,  shall  be  denied  entry  unless  the 
Government  of  El  Salvador  authorizes  the 
entry  and  any  charges  to  the  appropriate 
specific  limit.  Any  shipment  which  is 
declared  for  entry  under  the  Special  Acc;ess 
Program  but  found  not  to  qualify  shall  be 
denied  entry  into  the  United  States. 

This  specific  limit  and  guaranteed  acc;ess 
level  do  not  apply  to  goods  that  qualify  for 
quota-free  entry  under  the  Trade  and 
Development  Act  of  2000. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  c;onstrue 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico, 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U,S.C.  553(a)ll). 

Sincerely, 
James  C.  Leonard  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  02-27092  Fil   .  10-23-02;  8:45  am) 

BILUNG  CODE  3S10-On-S 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Prospective  Grant  of  Exclusive  Patent 
License 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  35  U.S.C. 
209  and  37  CFR  404.7,  U.S.  Army 
Soldier  and  Biological  Chemical 
Command  (SBCCOM)  hereby  gives 
notice  that  it  is  contemplating  the  grant 
of  an  exclusive  license  in  the  United 
States  to  practice  the  below  referenced 
inventions  owned  by  the  U.S. 
Government  to  CBTEK,  L.L.C.,  2607 
Holman  Avenue,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Biffoni,  Intellectual  Property 
Attorney.  U.S.  Army  Soldier  and 
Biological  Chemical  Command,  ATTN: 
AMSSB-CC  (Bldg  E4435),  Aberdeen 
Proving  Ground,  MD  21010-5424, 
Phone:  (410)  436-1158;  Fax:  410-436- 
2534  or  E-mail: 
John.Biffoni@sbccom.apgea.army.mil. 
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SUPPLEMENTARY  INFORMATION:  The 

prospective  exclusive  license  may  be 
granted,  unless  SBCCOM  receives 
written  evidence  and  argument  to 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7  on  or  before  November  8, 
2002.  The  following  Patent  Numbers. 
Titles  and  Issue  dates  are  provided: 

1.  Title:  "Hand-Held  Temperature 
programmable  Modular  Gas 
Chromatograph." 

Description:  The  present  invention 
relates  to  a  gas  chromatograph  system  of 
reduced  size,  weight  and  low  power 
consumption  for  hand-held  field 
applications.  More  particularly,  to  a 
modular  gas  chromatography  system, 
which  is  capable  of  being  interfaced 
with  other  portable  analvzers. 

Patent  Number:  S.SSB^bie. 

Issue  Date:  [anuary  5.  1999 

2.  Title:  "Biological  (Classification 
System."' 

Description:  Thp  present  invention 
relates  to  a  hand-held  chemical  vapor 
detector  for  detecting  biological 
substances  in  an  indoor  and  outdoor 
setting.  More  specificallv.  the  invention 
relates  to  a  plasma  chromatograph  (PC) 
vapor  detector  that  is  interfaced  to  a 
biological  sample  processing  and 
transfer  introduction  svstem. 

Patent  Application  Number:  10/ 
205,356. 

Filed:  07/25/2002. 

3.  Title:  "Injection  Valves." 
Description:  The  present  invention 

relates  generally  to  the  field  of  valves 
and.  in  particular,  to  an  alternative 
method  for  injecting  sample  fluids  into 
chromatography  columns. 

Patent  Application  Number:  Not  yet 
assigned. 

Fy/ed.  09/11/02. 

Luz  D.  Ortiz, 

Army  Ffdrml  Register  Liaison  Officer. 

|FR  »<)(    02-27154  Filed  10-23-02;  8;43  ami 

BUXMG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
Titled:  St.  Charles  International  Airport 
Project,  St.  Charles  Parish,  LA 

AGENCY:  Department  of  the  i\rmv.  .Armv 
(^orps  of  Engineers.  DoD. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  New  Orleans  District  (MVN). 
has  received  an  application  from  St. 


Charles  International  Airport.  LLC,  3453 
Meadow  Lane,  Houston,  TX  77027  to 
build  an  international  airport  facility  in 
St.  (Charles  Parish,  in  the  vicinity  of  the 
highway  I-10/I-310  interchange  near 
Kenner,  Louisiana.  The  MVN  is 
initiating  this  studv  under  the  authority 
of  30  t;FR  part  230.  This  study  will 
investigate  the  feasibility  of  constructing 
an  inttirnational  airport  faculty  in  St. 
Charles  Parish. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the 
Environmental  Impact  Statement  (EIS) 
should  be  addressed  to  Mr.  Gib  Owen  at 
U.S.  Armv  Corps  of  Engineers,  PM-RS, 
P.O.  Box  60267.  New  Orleans,  LA 
70160-0267,  phone  (504)  862-1337,  fax 
number  (504)  862-2572  or  by  E-mail  at 
liib  (I. on enfiimvn02.usace.armv.mil. 
SUPPLEMENTARY  INFORMATION:  1. 
Applicant  proposes  to  construct  an 
international  airport  facility  and 
appurtenant  structures  on 
approximately  8,153  acres  of  which 
approximately  4,253  acres  is  plaustrine 
1  and  emergent  wetland  and  ,3,900  acres 
of  open  water.  Facility  would  consist  of 
the  construction  of:  (1)  Five  runways 
(9,000  to  12,000  feet  long)  and 
accompanying  taxiways;  (2)  taxiway 
over  1-310; (3)  overpass  and  access 
roadway  from  Highway  I-IO  to  terminal 
facilities;  (4)  intermodal  freight  center 
including  facilities  for  the  handling, 
processing  and  storage  of  cargo;  (5) 
passenger  terminal;  (6)  grade  reduction 
of  Canadian  National-Illinois  Central 
railroad  track:  (7)  flood  protection  levee 
approximatelv  36.829  feet  in  length;  and 
(8)  hurricane  protection  levee 
approximatelv  29.823  feet  in  length. 
Applicant  proposes  to  demuck 
approximately  23.981.558  cubic  yards  of 
material  from  site.  Applicant  further 
proposes  to  fill  area  using 
approximatelv  59.032,115  cubic  yards  of 
material  obtained  from  dredging  the 
Mississippi  River,  the  Bonnet  Carre 
Floodway  and  commercial  sources. 

2.  Scoping  is  the  process  for 
determuiing  the  range  of  alternatives 
and  significant  issues  to  be  addressed  in 
the  EIS.  For  this  analysis,  a  letter  will 
be  sent  to  all  parties  believed  to  have  an 
interest  in  the  analysis,  requesting  their 
input  on  alternatives  and  issues  to  be 
evaluated.  The  letter  will  also  notif\- 
interested  parties  of  public  scoping 
meetings  that  will  be  held  in  the  local 
area.  Notices  will  also  be  sent  to  local 
news  media.  All  interested  parties  are 
invited  to  comment  at  this  time,  and 
anyone  interested  in  this  study  should 
request  to  be  included  in  the  study 
mailing  list. 

A  public  scoping  meeting  will  be  held 
in  November  or  December  2002  at  the 


Lake  Pontchartrain  Center  4545 
Williams  Boulevard  in  Kenner 
Louisiana.  Additional  meetings  could  be 
held,  depending  upon  interest  and  if  it 
is  determined  that  further  public 
coordination  is  warranted. 

3.  Significant  Issues.  The  tentative  list 
of  resources  and  issues  to  be  evaluated 
in  the  EIS  includes:  Wetlands  (marshes 
and  swamps);  bottomland  hardwoods; 
wildlife  resources;  aquatic  resources 
including  fisheries  and  essential  fish 
habitat;  coastal  zone  impacts;  water 
quality;  air  quality;  threatened  and 
endangered  species;  recreation 
resources;  cultural  resources;  aircraft 
noise;  solid  waste  impacts;  storm  water 
runoff;  and  transportation  impacts. 
Socioeconomic  items  to  be  evaluated  in 
the  EIS  include:  need  for  project;  flood 
protection;  business  and  industrial 
activity;  employment;  land  use: 
property  values;  public/community 
facilities  and  services;  tax  revenues; 
population;  community  and  regional 
growth;  transportation;  housing; 
community  cohesion;  and  noise. 
Additionally,  a  No-Action  alternative 
will  be  evaluated. 

4.  Cooperating  Agency.  The  Federal 
Aviation  Administration  (FAA)  will  be 
a  cooperating  agency  in  the  preparation 
of  a  draft  EIS  (DEIS)  and  will  provide 
guidance  and  comment  for  areas  within 
the  expertise  of  the  FAA. 

5.  Environmental  Consultation  and 
Review.  The  U.S.  Fish  and  Wildlife 
Service  (USFWS)  will  be  assisting  in  the 
documentation  of  existing  conditions 
and  the  assessment  of  effects  of  project 
alternatives  through  the  Fish  and 
Wildlife  Coordination  Act  consultation 
procedures.  The  USFWS  will  provide  a 
Fish  and  Wildlife  Coordination  Act 
report.  Consultation  will  be 
accomplished  with  the  USFWS  and  the 
National  Marine  Fisheries  Service 
(NMFS)  concerning  threatened  and 
endangered  species  and  their  critical 
habitat.  The  NMFS  will  be  consulted  on 
the  effects  of  this  proposed  action  on 
Essential  Fish  Habitat.  The  DEIS  or  a 
notice  of  its  availability  will  be 
distributed  to  all  interested  agencies, 
organizations,  and  individuals. 

6.  Estimated  Date  of  Availability. 
Funding  levels  will  dictate  the  date 
when  the  DEIS  is  available.  The  earliest 
that  the  DEIS  is  expected  to  be  available 
in  the  fall  of  2004. 

Dated:  ()(  toiler  1.  2002. 
Peter  ].  Rowan. 

(ktlonel.  L'.S.  Army.  District  Engineer. 
!FR  Doc   02-27157  Filed  10-2.3-02:8:4.5  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  Army;  Corps  of 
Engfneers 

Intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement  for 
the  Design  Modifications  and 
Recreational  Enhancements  to  the 
Wyoming  Valley  Levee  Raising  Proiect 
at  the  Wilkes-Barre,  PA  Historic  River 
Commons 

AGENCY:  Department  of  the  Army.  Army 
Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 


SUMMARY:  Pursuant  to  the  National 
Environmental  PoUcy  Act  (NEPA),  the 
U.S.  Army  Corps  of  Engineers  (Corps), 
Baltimore  District,  will  prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS).  The  DSEIS  will 
evaluate  the  potential  impacts  to  the 
natural,  physical,  and  human 
environment  resulting  from  the 
proposed  Design  Modifications  and 
Recreational  Enhancements  to  the 
Wyoming  Valley  Levee  Raising  Project 
at  the  Wilkes-Barre,  PA  Historic  River 
Commons.  The  project  goal  is  to 
reconnect  Wilkes-Barre's  urban  district 
to  the  Susquehanna  River  reclaiming  the 
river  as  a  civic  resource  for  the  daily  life 
of  the  inhabitants  and  visitors  and 
making  the  river  an  identifying 
topographic  symbol  of  the  city. 

The  DSEIS  will  include 
documentation  of  baseline  conditions, 
an  evaluation  of  the  no  action 
alternative,  and  an  evaluation  of  the 
proposed  project  features  and  associated 
impacts.  The  featmes  to  be  evaluated  for 
the  proposed  project  include  two  portals 
(i.e.,  pedestrian  gates)  through  the  levee, 
a  river  landing,  a  boat  dock/pier,  and  an 
amphitheater.  Details  concerning  these 
features  are  provided  in  Section  4 
below. 

DATES:  A  public  scoping  meeting  is 
scheduled  for  November  6,  2002,  at  7 
p.m..  Kings  College  Burke  Auditoriimi 
in  the  McGowan  Building,  on  the  corner 
of  River  and  Union  Streets  in  Wilke- 
Barre. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  scope  of  the 
DSEIS.  requests  to  speak  at  the  public 
scoping  meeting,  or  special  requests  to 
enable  participation  at  the  scoping 
meeting  (e.g.,  interpreter  for  the  hearing- 
impaired)  to:  Amy  M.  Guise,  CENAB- 
PL,  U.S.  Army  Corps  of  Engineers, 
Baltimore  District,  10  South  Howard 
Street,  P.O.  Box  1715,  Baltimore,  MD, 
21203-1715.  Telephone  (410)  962-2941 
or  Electronic  Mail: 

amy.m.guise@usace.army.mil.  Requests 
to  be  placed  on  the  mailing  list  or 


receive  a  copy  of  the  DSEIS  should  also 
be  sent  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information  about  the 
proposed  project,  contact  Patricia 
Coury,  CENAB-PL,  U.S.  Army  Corps  of 
Engineers,  Baltimore  District,  10  South 
Howard  Street,  P.O.  Box  1715, 
Baltimore,  MD,  21203-1715.  Telephone 
(410)  962-2668  or  Electronic  Mail: 
patricia.coury@usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 
1.  Public  Participation 

a.  The  Corps  will  conduct  a  public 
scoping  meeting  (see  DATES)  to  gain 
input  from  interested  agencies, 
organizations,  and  the  general  public 
concerning  the  content  of  the  DSEIS, 
issues  and  impacts  to  be  addressed  in 
the  DSEIS,  and  alternatives  that  should 
be  analyzed. 

b.  The  Corps  invites  full  public 
participation  to  promote  open 
communication  and  better  decision- 
making. All  persons  and  organizations 
that  have  an  interest  in  the  Design 
Modifications  and  Recreational 
Enhancements  to  the  Wyoming  Valley 
Levee  Raising  Project  as  they  affect  the 
community  of  Wilkes-Barre, 
Pennsylvania  and  the  affected 
enviroimnent  are  urged  to  participate  in 
this  NEPA  environmental  analysis 
process.  Assistance  will  be  provided 
upon  request  to  anyone  having 
difficulty  with  learning  how  to 
participate. 

c.  Public  comments  are  welcomed 
anytime  throughout  the  NEPA  process. 
Formal  opportunities  for  public 
participation  include:  (1)  The  public 
scoping  meeting  to  be  held  near  the 
project  site;  (2)  anytime  during  the 
NEPA  process  via  mail,  telephone  or  e- 
mail;  (3)  during  the  45-day  comment 
period  on  the  Draft  Environmental 
Impact  Statement — approximately  April 
to  May,  2003:  and,  (4)  review  of  the 
Final  SEIS— August/September.  2003. 
Schedules  and  locations  will  be 
aimounced  in  local  news  media. 
Interested  parties  may  also  request  to  be 
included  on  the  mailing  list  for  public 
distribution  of  meeting  announcements 
and  documents.  (See  ADDRESSES). 

d.  To  ensure  that  all  issues  related  to 
the  proposed  project  are  addressed,  the 
Corps  will  conduct  an  open  process  to 
define  the  scope  of  the  DSEIS. 
Recommendations  from  interested 
agencies,  local  and  regional 
stakeholders  and  the  general  public  are 
encouraged  to  provide  input  in 
identifying  areas  of  concern,  issues  and 
impacts  to  be  addressed  in  the  DSEIS. 
and  the  alternatives  that  should  be 
analyzed.  Scoping  for  the  DSEIS  will 


continue  to  build  upon  the  knowledge 
and  information  developed  by  the 
Corps'  investigations  of  flooding  in  the 
Wyoming  Valley  and  the  Susquehaima 
River  basin. 

e.  Environmental  issues  will  focus  on. 
but  are  not  limited  to,  effects  on  air 
quality,  wetlands,  water  quality;  fish 
and  wildlife  resources  (including 
threatened  and  endangered  species); 
hazardous,  toxic,  and  radioactive  waste; 
traffic;  aesthetic  resources;  and  cultural 
resources  (including  archaeological  sites 
and  historic  architecture).  The  team  will 
evaluate  the  environmental  impacts 
(both  adverse  and  beneficial)  of  the 
proposed  actions. 

2.  Background 

a.  In  1999,  the  Luzerne  County  Flood 
Control  Authority  sponsored  a  citizens' 
participatory  planning  workshop  to 
develop  a  community-based  concept 
plan  for  the  downtown  Wilkes-Barre 
Susquehanna  riverfront.  This  workshop 
culminated  in  a  recommendation  to  the 
Authority  that  addressed  how  to 
develop  the  Wilkes-Barre  Historic  River 
Commons  waterfront  near  the  Market 
Street  Bridge.  The  River  ConMions  is 
part  of  the  River  Street  Historic  District 
and  was  listed  on  the  National  Register 
of  Historic  Places  in  1980.  Established 
in  the  18th  Centur}-  as  the  Central  locale 
for  the  town,  the  River  Commons  is  the 
area  where  both  Fort  Wyoming  and 
Wilkes-Barre  Fort  were  most  likely 
located. 

b.  Based  on  the  input,  the  Authority 
retained  the  services  of  a  consultant  to 
take  the  community's  recommendations 
and  develop  them  into  a  conceptual 
plan  with  preliminary  drawings  and  a 
preliminary  cost  estimate.  The  project 
covers  approximately  25  acres  and  runs 
over  4,200  feet  from  South  Street  at  the 
west  end  at  the  Wilkes  University 
campus  to  the  Veterans  Memorial 
Bridge  and  Luzerne  County  Courthouse 
near  Kings  College  at  its  east  end. 

c.  The  Luzerne  County  Flood  County 
Authority  requested  the  Wilkes-Barre 
Riverfront  Plan  be  added  to  the  Wilkes- 
Barre  section  of  the  ongoing  Wyoming 
Valley  Levee  Raising  Project. 
Congressman  Kanjorski  also  contacted 
the  Corps  requesting  an  evaluation  of 
whether  the  features  identified  in  the 
Riverfront  Plan  could  be  incorporated 
into  the  ongoing  project.  The  Corps 
confirmed  that  they  had  the  authority  to 
undertake  several  of  the  proposed 
provisions,  provided  that  they  were 
technically  feasible,  environmentally 
acceptable,  and  economically  justified. 

3.  Purpose  and  Need 

a.  The  ongoing  Wyoming  Valley  Levee 
Raising  Project  will  project  protection 
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against  flood  flows  that  would  be 
caused  by  a  reoccurrence  of  Tropical 
Storm  Agnes  (June  1972).  The  project 
consists  of  raising  existing  levees  and 
floodwalls  between  three  and  five  feet; 
modifying  closure  structures,  drainage 
structures,  and  pump  stations; 
relocating  utilities;  adding  minor 
recreation  facilities;  and  providing  some 
new  levees,  closure  structures,  and 
floodwalls  to  maintain  the  integrity  of 
the  existing  flood  control  system. 

b.  The  Wyoming  Valley  Levee  Raising 
Project's  1996  Phase  II  Cieneral  Design 
Memorandum/Environmental  Impact 
Statement  recognized  that  there  would 
be  detrimental  impacts  to  communities 
where  flood  protection  passed  through 
residential  and  commercial  areas. 
Where  possible,  the  levee  raising  design 
was  to  be  sensitive  to  aesthetic, 
recreation,  and  environmental 
consideration.  Contemporary  Corps' 
projects  incorporate  a  number  of  design 
features  within  urban  areas  to  minimize 
the  effects  of  large  flood  control  projects 
on  urban  waterfronts.  The  purpose  of 
modifying  the  Levee  Raising  Project 
through  the  Historic  River  Ckimmons  is 
to  reconnect  Wilkes-Barr's  downtown  to 
the  Susquehanna  River.  These 
modifications  will  help  reclaim  the  river 
as  a  civic  resource  for  the  dailv  life  of 
residents  and  visitors  and  to  make  the 
river  a  unique  amenity  for  the  citv 

4.  Proposed  Action  and  Alternatives 

a.  The  proposed  action  is  to  modify 
flood  damage  reduction  structures  {eg-. 
floodwall.  levee,  etc.]  along  the 
downtown  Wilkes-Barre  waterfront 
featuring  more  current  urban  flood 
protection  design  practices,  methods, 
and  materials.  The  features  being 
considered  for  the  proposed  action 
include: 

(1)  Upstream  Portal — An 
approximately  60-foot  wide  and  12-foot 
high  upstream  portal  through  the  levee 
and  a  bridge  above  would  provide 
pedestrian  and  emergency  access  to  the 
Susquehanna  River  just  upstream  of  the 
Market  Street  Bridge  at  the  same  grade 
as  the  Historic  River  Commons.  During 
a  flood  event  the  portal  would  be  closed 
with  flood  gates. 

(2)  Downstream  Portal — An 
approximately  60- foot  wide  and  12-foot 
high  downstream  portal  across  from  the 
Northampton  Street  and  River  Street 
intersection  that  would  provide  similar 
pedestrian  and  emergency  access  to  the 
Susquehanna  River.  During  a  flood 
event  the  portal  would  also  be  closed 
with  flood  gates. 

(3)  River  Landing — Upstream  of  the 
Market  Street  Bridge,  a  River  Landing 
would  be  constructed  upon  the  existing 


stability  berm  (approximately  900  feet 
long  X  70  feet  wide)  that  was  previously 
constructed  in  1999.  When  completed, 
this  River  Landing  would  create  a 
concrete-surfaced,  1.2-acre  riverfront 
plaza  for  people  to  congregate  for 
waterfront  events  [e.g.,  concerts,  4th  of 
July  fireworks,  art  shows,  ethnic  food 
festivals,  etc.).  A  series  of  bollards,  or 
similar  structures,  at  the  edge  of  the 
River  Landing  would  provide  for 
pedestrian  safety.  The  River  Landing 
would  require  limited  re-grading, 
reconfiguring,  and  a  riverside  expansion 
of  the  rock  stability  berm  to 
accommodate  the  necessary  features. 

(4)  Pier/Dock — C^onnected  to  the  River 
Landing  would  be  a  340-foot  long  and 
12-foot  wide  boating/ fishing  pier. 
Access  to  the  pier  would  be  via  a  fixed 
ramp  directly  from  the  River  Landing. 
The  dock  itself  would  not  have 
permanent  boat  slips,  but  would  have 
adequate  fendering  to  provide  a  location 
where  boats  could  temporarily  tie-up  for 
a  few  hours  at  a  time  (public  landing). 
The  feature  would  compliment  the 
existing  boat  launch  in  Nesbitt  Park, 
across  the  river  in  Kingston,  by 
providing  additional  areas  for  public 
access  for  fishing  and  recreational 
boating. 

(5)  Amphitheater  and  Stage — The 
amphitheater  and  stage  would  be 
constructed  just  downstream  of  the 
Market  Street  Bridge  but  upstream  of  the 
Downstream  Portal.  The  amphitheater 
would  consist  of  large  stones  or 
reinforced  ccmcrete  blocks  placed  into 
the  slope  to  provide  bench  seating  for 
approximately  750  people.  One  row  of 
seats  would  be  above  the  existing 
riverside  access  road  and  the  majority  of 
the  rows  would  be  below  the  riverside 
access  road  grade.  The  performance 
stage  would  be  built  of  sheetpile  and 
concrete  slightly  above  the  existing 
grade  near  the  river's  edge. 

(6)  Paving  Riverside  Access  Road — At 
the  completion  of  the  levee  raising  and 
the  Riverfront  Plan,  the  riverside  access 
road  at  the  base  of  the  riverside  of  the 
levee  would  be  paved  as  an  element  to 
the  riverfront  development  plan.  The 
paving  of  this  road  would  be  an 
improvement  for  recreational  purposes 
and  provide  a  biking/jogging/walking 
trail  along  the  riverside  toe  of  the  levee. 

(7)  Miscellaneous  Recreational 
Accoutrements — The  flood  control 
project — as  designed  and  constructed 
throughout  the  Wyoming  Valley — 
includes  recreational  features  in  the 
basic  design.  This  reach  of  the  Wilkes- 
Barre  levee  would  include  similar 
recreational  features  such  as  lights, 
seating  areas  with  benches,  trees/ 


vegetation,  educational  kiosks,  and  trash 
receptables. 

b.  Alternatives  for  Evaluation.  (1)  The 
DSEIS  will  describe  and  assess  the 
following  5  alternatives:  No  Action; 
Portals  Only;  Portals  and  River  Landing; 
Portals,  River  Landing,  and  Boat  Dock/ 
Pier;  Portals,  River  Lading,  Boat  Dock/ 
Pier,  and  Amphitheater;  and  Stage. 

(2)  These  alternatives,  along  with  no 
action,  will  be  the  alternatives  the  Corps 
initially  proposes  to  evaluate  in  the 
DSEIS.  As  necessary,  reasonable 
alternatives  that  may  become  apparent 
as  the  evaluation  proceeds  will  be 
addressed. 

(3)  The  Miscellaneous  Recreational 
Accoutrements  and  Paving  of  the 
Riverside  Access  Road  will  be  evaluated 
in  the  DSEIS,  but  would  be  evaluated 
separately  as  actions  to  be  conducted 
regardless  of  the  alternative  selected. 

Luz  D.  Ortiz. 

.■\rmy  Federal  Register  Liaison  Officer. 

|FK  Do(  .  02-27],'i6  Filed  10-23-02:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Inland  Watenways  Users  Board 

AGENCY:  Department  of  the  Army,  Army 
Corps  of  Engineers,  DoD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  forthcoming  meeting. 

Name  of  Committee:  Inland 
Waterways  Users  Board  (Board). 

Date:  November  21,  2002. 

Location:  Tremont  House  Hotel,  2300 
Ship's  Mechanic  Row,  Galveston,  TX 
(1-409-763-0300). 

Time:  Registration  will  begin  at  7:30 
a.m.  and  the  meeting  is  scheduled  to 
adjourn  at  1  p.m. 

Agenda:  The  Board  will  hear  briefings 
on  navigation  projects  administered  by 
the  U.S.  Army  Corps  of  Engineers, 
Galveston  District. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Norman  T.  Edwards,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  CECW-PD, 
441  G  Street,  NW.,  Washington,  DC 
20314-1000;  Ph: 202-761-4559. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
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committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

Luz  D.Ortiz 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  02-27155  Filed  10-23-02;  8:45  am] 

BILUNO  CODE  371  l>-«-«i 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Policy  Statamant;  Solicitation  Of 
Comments  On  The  Propoaed  Policy 
For  Information  in  Statiatical  Tables 
Baaed  On  Confidential  Hiatorical 
Electric  Power  Survey  Data 

agency:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Policy  Statement;  Solicitation  of 
Conunents  on  the  Proposed  Policy  for 
Information  in  Statistical  Tables  Based 
on  Confidential  Historical  Electric 
Power  Survey  Data. 

SUMMARY:  The  EIA  is  requesting 
comments  on  a  proposed  policy  to 
discontinue  the  use  of  disclosure 
limitation  methods  for  information  in 
statistical  tables  derived  from 
confidential  historical  electric  power 
siuvey  data.  This  request  is  based  on  the 
need  to  provide  additional  tabulations 
that  will  improve  and  broaden  the 
understanding  of  the  electric  power 
industry  by  releasing  additional 
information.  These  data  may  be  released 
at  the  national,  State,  or  regional  level. 
For  this  poUcy,  confidential  historical 
electric  power  survey  data  are  defined 
as  any  electric  power  data  collected  in 
an  EIA  survey  under  a  pledge  of 
confidentiality  during  a  survey  period  at 
least  3  years  prior  to  the  time  of 
dissemination.  These  statistical  tables 
are  disseminated  in  various  EIA  - 
products,  including  the  Electric  Power 
Monthly,  Electric  Power  Annual,  Coal 
Industry  Annual,  Quarterly  Coal  Report, 
Renewable  Energy  Aimual,  Natiual  Gas 
Monthly,  Natural  Gas  Annual, 
Petroleum  Marketing  Monthly, 
Petroleum  Supply  Monthly,  Petroleiun 
Marketing  Annual,  Petroleum  Supply 
Aimual,  Volumes  1  and  2,  and  Annual 
Energy  Review.  (EIA"s  electric  power 
data  are  available  on  the  web  at  http:/ 
/www.  eia .  doe.gov/] . 
DATES:  Comments  must  be  filed  by 
December  23,  2002.  If  you  anticipate 
difficulty  in  submitting  comments 
within  that  period,  contact  the  person 
listed  below  as  soon  as  possible. 
ADDRESSES:  Comments  on  this  proposed 
policy  should  be  directed  to  Dean 
Fennell.  To  ensure  receipt  of  the 


comments  by  the  due  date,  submission 
by  FAX  (202-287-1934)  or  e-mail 
[Dean.FenneU@eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Energy  Information  Administration,  EI- 
53,  U.S.  Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585-0650.  Alternatively,  Mr. 
Fennell  may  be  contacted  by  telephone 
at  202-287-1744. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Mr.  Fennell  at  the 
address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (Pub.  L.  93-275,  15  U.S.C. 
761  et  seq.)  and  the  DOE  Organization 
Act  (Pub.  L.  95-91,  42  U.S.C.  7101  et 
seq.)  require  the  EIA  to  carry  out  a 
centralized,  comprehensive,  and  unified 
energy  information  program.  This 
program  collects,  evaluates,  assembles, 
analyzes,  and  disseminates  information 
on  energy  resource  reserves,  production, 
demand,  technology,  and  related 
economic  and  statistical  information. 
This  information  is  used  to  assess  the 
adequacy  of  energy  resources  to  meet 
near  and  longer-term  domestic 
demands. 

The  EIA  provides  the  public  and  other 
Federal  agencies  with  opportunities  to 
comment  on  collections  of  energy 
information  conducted  by  EIA.  As 
appropriate,  EIA  also  requests 
comments  on  important  issues  relevant 
to  the  dissemination  of  energy 
information.  Comments  received  help 
the  EIA  when  preparing  information 
collections  emd  information  products 
necessary  to  support  ELA's  mission. 

The  EIA  collects  siu^ey  information 
about  the  electric  power  industry  from 
companies  and  organizations  involved 
in  the  generation,  transmission, 
distribution,  and  sales  of  electric  power. 
This  survey  information  is  disseminated 
in  a  variety  of  information  products  and 
electronic  data  files  used  by  government 
and  private  sector  policymakers  and 
analysts. 

n.  Current  Actions 

ELA  is  requesting  public  comments  on 
a  proposed  policy  to  discontinue  the  use 
of  disclosure  limitation  methods  for 
information  in  statistical  tables  derived 
from  confidential  historical  electric 
power  survey  data.  This  request  is  based 
on  the  need  to  provide  additional 
tabulations  that  will  improve  and 
broaden  the  understanding  of  the 
electric  power  industry.  These  data  may 


be  released  at  the  national,  State,  or 
regional  level.  (An  example  of  this  is 
publishing  national  level  fuel 
consumption  data  in  the  Annual  Energy 
Review,  or  publishing  State  or  regional 
level  data  for  fuel  consumption,  useful 
thermal  output,  or  generation  in  reports 
such  as  the  Electric  Power  Monthly  or 
Natiu-al  Gas  Aimual.) 

For  this  policy,  confidential  historical 
electric  power  survey  data  are  defined 
as  any  electric  power  data  collected  in 
an  EIA  survey  imder  a  pledge  of 
confidentiality  during  a  survey  period  at 
least  3  years  prior  to  the  time  of 
dissemination.  The  3-year  period 
includes  the  reporting  year  (the  year  for 
which  data  are  currently  being 
collected)  and  two  prior  years  where 
data  have  been  finalized.  In  the  case  of 
annual  data,  the  EIA  would  disseminate 
information  for  1998  and  prior  years 
without  suppressing  individual 
sensitive  data  cells  in  summary  tables. 
For  monthly  data,  historical  data  would 
be  disseminated  for  1999  and  prior 
years  without  suppressing  individual 
sensitive  data  cells  in  summary  tables. 
While  EIA  will  continue  to  maintain  the 
confidentiality  of  individual  data  forms. 
EIA  believes  that  the  release  of  these 
historical  data  in  tabular  form  (State, 
regional,  or  national  level)  will  not 
affect  the  competitive  ess  of  an 
individual  company     lA  will  continue 
to  use  its  disclosure  rules,  which  are 
designed  to  protect  confidential  data, 
and  withhold  sensitive  data  in  summary 
level  tables  for  the  years  that  remain 
protected.  At  present,  EIA  will  withhold 
sensitive  annual  data  for  1999,  2000. 
and  2001  and  sensitive  monthly  data  for 
2000.  2001,  and  2002. 

With  respect  to  the  confidentiality  of 
information  collected  in  ElA's  electric 
power  surveys,  there  are  two  categories. 
Some  information  is  collected  under  a 
pledge  of  confidentiality  and  EIA  takes 
various  actions  to  ensure  the  protection 
of  such  information.  Those  steps 
include  access  controls  on  the 
individually-identifiable  information,  as 
well  as  the  use  of  disclosure  limitation 
methods  to  ensure  statistical  tables 
based  on  the  confidential  information 
do  not  have  sensitive  data  cell  values. 
A  sensitive  data  cell  value  is  one  that 
could  be  used  by  a  knowledgeable 
person  to  estimate  too  closely  the 
confidential  information  reported  by  an 
individual  survey  respondent.  EIA 
never  publicly  releases  individually- 
identifiable  information  collected  under 
a  pledge  of  confidentiality. 

Other  electric  power  survey 
information  is  considered 
nonconfidential  because  EIA  nas 
determined  that  the  public  release  of  the 
information  would  not  cause  substantial 
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competitive  harm  to  the  survey 
respondents.  ElA  uses  nonconfidential 
survey  information  in  its  products  and 
may  also  malce  the  information  publicly 
available  in  individually-identifiable 
form. 

EIA's  proposed  policy  would 
eliminate  the  use  of  disclosure 
limitadon  methods  on  information 
displayed  in  statistical  tables  based  on 
corifidential  historical  electric  power 
survey  data  if  the  survey  data  is  at  least 
3  years  old.  ElA  believes  that  because 
the  data  are  old,  this  policy  would  not 
cause  substantial  competitive  harm  to 
the  competitive  position  of  any  electric 
power  survey  respondent.  This  policy 
would  expand  the  electric  power 
information  that  could  be  provided  in 
EIA  information  products  by 
eliminating  the  requirement  to  withhold 
sensitive  cells  and  other  nonsensitive 
cells  necessary  to  ensure  protection  of 
sensitive  information. 

m.  Request  for  Comments 

The  public  should  comment  on  the 
actions  discussed  in  item  II  The 
questions  below  are  general  issues  on 
which  EIA  is  seeking  public  comments. 

General  Issues: 

A.  Is  the  proposed  policy  appropriate 
for  EIA's  confidential  historical  electric 
power  survey  data? 

B.  Is  the  assumption  that  the  proposed 
policy  would  not  cause  substantial 
competitive  harm  to  the  competitive 
position  of  any  survey  respondent 
reasonable? 

Comments  submitted  in  response  l< 
this  notice  will  be  considered  during 
development  of  EIA's  final  policy 
regarding  the  use  of  disclosure 
limitation  methods  for  information  in 
statistical  tables  with  confidential 
historical  electric  power  survey  data 
The  comments  will  also  become  a 
matter  of  public  record. 

After  EIA  has  completed 
development,  a  Federal  Register  notice 
will  be  issued  announcing  the  policy. 

Statutory  Authority:  Section  52  of  the 
Federal  Energy  Administration  Act  (Pub.  L. 
93-275.  15  U  S.C   790a) 

Issued  in  Washington,  DC.  October  18, 
2002 

Guy  F.  Caru§o, 

Administrator.  Energy  Information 

Administration 

|FR  Do< .  02-2712.3  Filed  10-2.3-02;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7398-r] 

Agency  information  Collection 
Activities  OIMB  ResfKxises 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notices. 


SUMMARY:  This  document  announces  the 
Office  of  Management  cuid  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Susan  Auby  at  (202)  566-1672,  or  email 
at  Auby.susan@epa.gov.  and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 
SUPPLEMENTARY  INFORMATION: 

ONfB  Responses  to  Agency  Qearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1617.04;  Stratospheric 
Ozone  Protection,  Servicing  of  Motor 
Vehicle  Air  Conditions;  in  40  CFR  part 
82,  subpart  B;  was  approved  09/24/ 
2002;  OMB  No.  2060-0247;  expires  09/ 
30/2005. 

EPA  ICR  No.  1811.03;  NESHAP  for 
Polyether  Polyols  Production;  in  40  CFR 
part  63.  subpart  PPP;  was  approved  09/ 
26/2002;  OMB  No.  2060-0415;  expires 
09/30/2005. 

EPA  ICR  No.  1856.03;  NESHAP  for 
Primary  Lead  Smelters;  in  40  CFR  part 
63,  subpart  TTT;  was  approved  10/03/ 
2002;  OMB  No.  2060-0414;  expires  10/ 
31/2005. 

EPA  ICR  No.  1656.09;  Information 
Collection  Requirements  for  Registration 
and  Documentation  of  Risk  Management 
Plans  under  Section  1 12r  of  the  Clean 
Air  Act;  in  40  CFR  part  68;  was 
approved  10/08/2002;  OMB  No.  2050- 
0144;  expires  10/31/2005. 

EPA  ICR  No.  1081.07;  NESHAP  for 
Inorganic  Arsenic  Emissions  from  Glass 
Manufacturing  Plants;  in  40  CFR  Part 
61.  subpart  N;  was  approved  10/04/ 
2002;  OMB  No.  2060-0043;  expires  10/ 
31/2005. 

EPA  ICR  No.  1821 .03;  NESHAP  for 
Steel  Picklii^g;  in  40  CFR  part  63, 
subpart  CCC;  was  approved  10/04/2002; 
OMB  No.  2060-0419;  expires  10/31/ 
2005. 


EPA  ICR  No.  0222.06;  Investigation 
into  Possible  Noncompliance  of  Motor 
Vehicles;  was  approved  10/03/2002; 
OMB  No.  2060-0086;  expires  08/31/ 
2003. 

Comments  Filed 

EPA  ICR  No.  2022.01:  Reporting  and 
Recordkeeping  Requirements  for  the 
Brick  and  Structural  Clay  Products 
Manufacturing  NESHAP;  on  10/03/2002 
OMB  filed  a  comment. 

Dated.  October  17,  2002. 
Doreen  Sterling, 

Acting  Director.  Collection  Strategies 

Division. 

[PR  Doc.  02-27137  Filed  10-23-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7398-8] 

Agency  Information  Collection 
Activities:  Sutmiisslon  for  OMB 
Review;  Comment  Request  Synopses 
of  Proposed  Contract  Actions  and 
Market  Research  Activity 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Synopses  of  Proposed 
Contract  Actions  and  Market  Research 
Activity,  OMB  Control  Number  2060- 
0039,  expiration  date  December  31, 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  25,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1910.02  and  OMB  Control 
No.  2030-0039,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
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at  EPA  by  phone  at  (202)  566-1672,  by 
E-Mail  at  auby.susan@epa.gov  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1910.02,  OMB  No.  2030-0039.  For 
technical  questions  about  the  ICR 
contact  Jill  Robbins  at  (202)  564-1052. 
SUPPLEMENTARY  INFORMATION: 

Title:  Synopses  of  Proposed  Contract 
Actions  and  Market  Research  Activity, 
OMB  Control  Number  2060-0039.  EPA 
ICR  Number  1910.02.  expiration  date 
December  31,  2002.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  EPA's  Office  of  Acquisition 
Management  is  required  by  the  Federal 
Acquisition  Regulation  (FAR),  parts  5 
and  10,  to  publicize  certain  contract 
actions,  and  to  conduct  market  research 
activity  prior  to  solicitation  of  certain 
contract  requirements.  In  addition  to  the 
mandated  requirements,  the  FAR 
encourages  the  publication  of  contract 
actions  and  the  conduct  of  market 
research  in  other  instances.  The 
information  collected  from  these 
activities  is  used  to  make  procurement 
decisions  such  as:  the  supply  or  service 
to  procure,  which  sources  to  utilize, 
extent  of  small  business  participated, 
contract  type,  etc.  Response  to  synopses 
notices  and  market  research  inquiries 
are  voluntary,  but  may  be  required  in 
order  to  be  considered  for  the  award  of 
an  Agency  contract. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  07/05/ 
2002.  67  FR  44828.  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2.75  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 


to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Businesses  involved  in  EPA 
Procurement. 

Estimated  Number  of  Respondents: 

9,746. 
Frequency  of  Response:  One  time. 
Estimated  Total  Annual  Hour  Burden: 

28,316. 

Estimated  Total  Annualized  Capital, 
OG-M  Cost  Burden:  $0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1910.02  and 
OMB  Control  No.  2030-0039  in  any 
correspondence. 

Dated:  October  15,  2002. 
Oscar  Morales,  Director, 
Collection  Strategies  Division. 
[FR  Doc.  02-27138  Filed  10-23-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7398-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request,  General 
Administrative  Requirements  for 
Assistance  Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  General  Administrative 
Requirements  for  Assistance  Programs, 
OMB  Control  Number  2030-0020, 
expiration  date  December  31,  2002.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  November  25,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0938.09  and  OMB  Control 
No.  2030-0020,  to  the  following 
addresses:  Susan  Auby,  U.S. 


Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460- 
0001,  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Attention:  Desk  Officer  for  EPA.  725 
17th  Street,  NW.,  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672.  by 
E-Mail  at  Auby. Susan&epa. gov  or 
download  it  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0938.09.  For  technical  questions 
about  the  ICR,  contact  William  Hedling 
at  202-564-5377. 
SUPPLEMENTARY  INFORMATION: 

Title:  General  Administrative 
Requirements  for  Assistance  Programs. 
OMB  Control  Number  2030-0020.  EPA 
ICR  Number  0938.09,  expiration  date 
December  31,  2002.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  information  is  collected 
from  applicants/recipients  of  EPA 
assistance  to  monitor  adherence  to  the 
programmatic  and  administrative 
requirements  of  the  Agency's  financial 
assistance  program.  It  is  used  to  make 
awards,  pay  recipients,  and  collect 
information  on  how  Federal  funds  are 
being  spent.  EPA  needs  this  information 
to  meet  its  Federal  stewardship 
responsibilities.  This  ICR  renewal 
requests  authorization  for  the  collection 
of  information  unc"      EPA's  General 
Regulation  for  Ae      tance  programs, 
which  establishe^  minimum 
management  requirements  for  all 
recipients  of  EPA  grants  or  cooperative 
agreements  (assistance  agreements). 
Recipients  must  respond  to  these 
information  requests  to  obtain  and/or 
retain  a  benefit  (Federal  funds).  40  CFR 
part  30,  "Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  Othdr  Non-profit 
Organizations,"  includes  the 
management  requirements  for  potential 
grantees  from  non-profit  organizations. 
40  CFR  part  31,  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,"  includes  the 
management  responsibilities  for 
potential  state  and  local  government 
grantees.  These  regulations  include  only 
those  provisions  mandated  by  statute, 
required  by  OMB  Circulars,  or  added  by 
EPA  to  ensure  sound  and  effective 
financial  assistance  management.  The 
information  required  by  these 
regulations  will  be  used  by  EPA  award 
officials  to  make  assistance  awards  and 
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assistance  payments  and  to  verify  that 
the  recipient  is  using  Federal  funds 
appropriatelv  to  comply  vvith  OMB 
Circulars  A-21,  A-87.  A-102.  A-1 10. 
A-122.  A-128,  and  A-1 33,  which  set 
forth  the  pre-award,  post-award,  and 
after-the-grant  requirements. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control^ number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  \5 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information,  was  published  on  )une 
10.  2002;  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  33  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
disclose,  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information 

Respondents/ Aftected  Entities:  Not- 
for-profit  institutions. 

Estimated  S'umber  of  Respondents: 
5.100. 

Frequency  of  Response:  On  occasion, 
quarterly,  and  annually 

Estimated  Total  Annual  Hour  Burden: 
166,037. 

Estimated  Total  Annualized  Capital. 
O&M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  to  the 
addresses  listed  above.  Please  refer  to 
EPA  K.R  No.  0938.09  and  OMB  Control 
No.  2030-0020  in  any  correspondence. 

Dated:  October  17,2002. 

Doreen  Sterling, 

Acting  Director,  Collection  Strategies 
Division 

IKR  Do(    02-27i:ui  Filed  10-23-02:  8:45  ami 

BILLING  CODE  6560-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7399-5] 

Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  or  Superfund,  Section 
104  (k);  "Announcement  of  Proposal 
Deadlines  for  the  Competition  for  the 
2003  National  Brownfields 
Assessment,  Revolving  Loan  Fund, 
and  Cleanup  Grants" 

AGENCY:  EnvironmentalJ*rotection 

Agency, 

ACTION:  Notice  of  the  availability  of 

Brownfields  Grant  Application 

Guidelines  and  deadlines  for 

submissions  of  proposals. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
will  begin  to  accept  proposals  for  the 
National  Brownfields  Assessment. 
Revolving  Loan  Fund,  and  Cleanup 
Grants  on  October  24.  2002.  This  notice 
provides  information  on  how  to  obtain 
the  application  guidelines.  These  grants 
may  be  used  to  address  sites 
contaminated  by  petroleum  and 
hazardous  substances,  pollutants,  or 
contaminants  (including  hazardous 
substances  co-mingled  with  petroleum). 
The  brownfields  assessment  grants 
(each  funded  up  to  $200,000  over  two 
years)  provide  funding  for  a  grant 
recipient  to  inventory,  characterize, 
assess,  and  conduct  planning  and 
community  involvement  related  to 
brownfield  sites  The  brownfields 
revolving  loan  fund  grants  (each  funded 
up  to  SI. 000. 000  over  five  years) 
providt!  funding  for  a  grant  rec:ipient  to 
capitalize  a  revolving  loan  fund  and  to 
provide  subgrants  to  carry  out  cleanup 
activities  at  brownfield  sites  that  are 
owned  by  the  subgrant  recipient.  The 
brownfields  cleanup  grants  (each 
funded  up  to  S200.000  over  two  years) 
provide  funding  for  a  grant  recipient  to 
carry  out  cleanup  activities  at 
brownfield  sites  that  are  owned  by  the 
grant  recipient.  (See  Catalogue  of 
Federal  Domestic  Assistance  Number: 
66.811:  a  revised  CFDA  number  entn,' 
has  been  submitted  for  approval). 
For  the  brownfields  assessment 
grants,  an  applicant  may  request  a 
waiver  of  the  S200.000  limits  and  obtain 
funding  up  to  S350.000  based  on  the 
anticipated  level  of  contamination,  size, 
or  ownership  status  of  the  site.  The 
revolving  loan  fimd  and  cleanup  grants 
require  a  20  percent  cost  share,  which 
may  be  in  the  form  of  a  contribution  of 
mimey.  labor,  material,  or  services  from 
a  non-federal  source.  If  the  cost  share  is 
in  the  form  of  contribution  of  labor, 
material,  or  other  services,  it  must  be 


incurred  for  an  eligible  and  allowable 
cost  under  the  grant  and  not  for 
ineligible  costs.  An  applicant  may 
request  a  waiver  of  the  20  percent  cost 
share  requirement  based  on  hardship. 

The  National  brownfields  assessment, 
revolving  loan  fund,  and  cleanup  grants 
will  be  awarded  on  a  competitive  basis 
using  a  two-step  proposal  selection 
process.  To  ensure  a  fair  selection 
process,  evaluation  panels  consisting  of 
EPA  Regional  and  Headquarters  staff 
and  other  federal  agency  representatives 
will  assess  how  well  the  proposals  meet 
the  selection  criteria  outlined  in  the 
application  booklet,  Proposal 
Guidelines  for  Brownfields  Assessment, 
Revolving  Loan  Fund,  and  Cleanup 
Grants  (October  2002).  Initial  Proposals 
will  be  evaluated  and  ranked  by 
Regional  evaluation  panels.  EPA  will 
determine  those  Initial  Proposals  that 
have  the  highest  rankings,  and  then 
invite  those  applicants  to  prepare  and 
submit  Final  Proposals,  the  second  step 
in  the  two-part  proposal  process.  Final 
Proposals  will  be  evaluated  and  ranked 
by  National  Evaluation  Panels.  Final 
selections  will  be  made  by  EPA  senior 
management  based  upon  the  ranking  of 
Final  Proposals  by  the  National 
Evaluation  Panels.  EPA  decisions  may 
also  take  into  account  other  statutory 
and  policy  considerations,  such  as 
urban  and  non-urban  distribution  and 
other  geographic  factors:  compliance 
with  the  statutory  petroleum  funding 
allocation:  the  benefits  of  promoting  the 
long-term  availability  of  funds  under  the 
RLF  grants:  designation  as  a  federal 
Empowerment  Zone,  Enterprise 
Community,  or  Renewal  Community; 
population:  and  whether  the  applicant 
is  a  federally  recognized  Indian  tribe. 
Applicants  are  encouraged  to  contact 
and,  if  possible,  meet  with  EPA 
Regional  Brownfields  Contacts. 

DATES:  This  action  is  effective  as  of 
October  24.  2002.  EPA  expects  to  make 
up  to  200  grant  awards  in  fiscal  year 
2003.  contingent  upon  the  availability  of 
funds.  The  application  deadline  for 
Initial  Proposals  for  the  2003 
assessment,  revolving  loan  fund,  and 
cleanup  grants  is  December  16,  2002. 
All  Initial  Proposals  must  be 
postmarked  by  USPS  or  delivered  at  the 
appropriate  U.S.  EPA  Regional  Office  by 
other  means,  no  later  than  December  16, 

2002.  and  a  duplicate  copy  sent  to  U.S. 
EPA  Headquarters.  The  application 
deadline  for  applicants  who  are  invited 
to  submit  a  Final  Proposal  is  March  5, 

2003.  All  Final  Proposals  must  be 
postmarked  by  USPS  or  delivered  at  the 
appropriate  U.S.  EPA  Regional  Office  by 
other  means,  no  later  than  March  5, 
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2003,  and  a  duplicate  copy  sent  to  U.S. 
EPA  Headquarters. 

ADDRESSES:  Mailing  addresses  for  U.S. 
EPA  Regional  Offices  and  U.S.  EPA 
Headquarters  are  provided  in  the 
Proposal  Guidelines. 

Obtaining  Proposal  Guidelines:  The 
proposal  guidelines  are  available  via  the 
Internet:  http://www.epa.gov/ 
brownfields/.  Copies  of  the  Proposal 
Guidelines  will  also  be  mailed  upon 
request.  Requests  should  be  made  by 
calling  the  U.S.  EPA  Call  Center  at  the 
following  numbers:  Washington.  DC 
Metro  Area  at  703-412-9810,  Outside 
Washington.  DC  Metro  at  1-800-424- 
9346,  TDD  for  the  Hearing  Impaired  at 
1-800-553-7672. 

In  order  to  ensure  that  the  Guidelines 
are  received  in  time  to  be  used  in  the 
preparation  of  the  proposal,  applicants 
should  request  a  copy  as  soon  as 
possible  and  in  any  event  no  later  than 
seven  (7)  working  days  before  the 
proposal  due  date.  Applicants  who 
request  copies  after  that  date  might  not 
receive  the  proposal  guidelines  in  time 
to  prepare  and  submit  a  responsive 
proposal. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
U.S.EPA's  Office  of  Solid  Waste  and 
Emergency  Response,  Office  of 
Brownfields  Cleanup  and 
Redevelopment.  (202)  566-2777. 
SUPPLEMENTARY  INFORMATION!  On 
January  11,  2002,  President  George  W. 
Bush  signed  into  law  the  Small  Business 
Liability  Relief  and  Brownfields 
Revitalization  Act.  This  act  amended 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  authorize  federal  financial 
assistance  for  brownfields  revitalization, 
including  grants  for  assessment, 
cleanup,  and  job  training. 

Funaing  for  the  brownfields  grants  is 
authorized  under  Section  104{k)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended,  (CERCLA),  42 
U.S.C.  9604(k).  Eligibility  for 
brownfields  assessment  and  revolving 
loan  fund  grants  is  limited  to  "eligible 
entities"  as  defined  in  section  104(k)(l) 
of  CERCLA.  These  include  a  General 
Purpose  Unit  of  Local  Government; 
Land  Clearance  Authority  or  other 
quasi-governmental  entity  that  operates 
under  the  supervision  and  control  of,  or 
as  an  agent  of,  a  general  piupose  unit  of 
local  goverrunent;  Govenunental  Entity 
Created  by  State  Legislature;  Regional 
council  or  group  of  general  purpose 
units  of  local  government; 
Redevelopment  Agency  that  is  chartered 
or  otherwise  sanctioned  by  a  state;  State; 
Indian  Tribe  other  than  in  Alaska;  and 
Alaska  Native  Regional  Corporation, 


Alaska  Native  Village  Corporation,  and 
Metlakatla  Indian  Community. 
Eligibility  for  brownfields  cleanup 
grants  is  limited  to  "eligible  entities" 
and  nonprofits.  For  the  purposes  of  the 
brownfields  grant  program,  EPA  will 
use  the  definition  of  nonprofit 
organizations  contained  in  Section  4(6) 
of  the  Federal  Financial  Assistance 
Management  Improvement  Act  of  1999. 
Public  Law  106-107.  The  term 
"nonprofit  organization"  means  any 
corporation,  trust,  association, 
cooperative,  or  other  organization  that  is 
operated  primarily  for  scientific, 
educational,  service,  charitable,  or 
similar  purpose  in  the  public  interest:  is 
not  organized  primarily  for  profit:  and 
uses  net  proceeds  to  maintain,  improve, 
or  expand  the  operation  of  the 
organization. 

In  addition.  Intertribal  Consortia, 
other  than  those  composed  of  ineligible 
Alaskan  tribes,  are  eligible  to  apply  for 
the  brownfields  assessment,  revolving 
loan  fund,  and  cleanup  grants. 
Coalitions  of  eligible  governmental 
entities  are  eligible  to  apply  for  the 
brownfields  revolving  loan  fund  grants. 
but  only  one  member  of  the  coalition 
may  receive  a  cooperative  agreement. 

The  evaluation  panels  will  review  the 
proposals  carefully  and  assess  each 
response  based  on  how  well  it  addresses 
the  criteria,  briefly  outlined  below. 
There  are  two  different  types  of 
criteria — threshold  criteria  and  ranking 
criteria.  Responses  to  the  criteria  will  be 
utilized  to  determine  whether  to  make 
an  award  and  the  amount  of  funds  to  be 
awarded.  There  is  no  guarantee  of  an 
award. 

Assessment  Grants — Initial  Proposal 


Revolving  Loan  Fund  Grants — Initial 
Proposal 


Threshold  Criteria 

A.  Applicant  Eligibility 

B.  Community  Notification 

C.  Letter  from  the  State  or  Tribal 
Environmental  Authority 

D.  Description  of  Sites 
Ranking  Criteria 

A.  Community  Need  (a  maximum  of  40 
points  may  be  received  for  this 
criterion) 

B.  Leveraging  of  Additional  Resources  (a 
maximum  of  40  points  may  be 
received  for  this  criterion) 

C.  Ability  to  Manage  Grants  (a 
maximum  of  20  points  may  be 
received  for  this  criterion) 

D.  Site  Selection  Process  (a  maximum  of 
30  points  may  be  received  for  this 
criterion) 


Threshold  Criteria 

A.  Applicant  Eligibility 

B.  Community  Notification 

C.  Legal  Authority  to  Manage  a 
Revolving  Loan  Fund 

D.  Cleanup  Authority  and  Oversight 
Structure 

E.  Cost  Share 

F.  Letter  from  the  State  or  Tribal 
Environmental  Authority 

G.  Description  of  Sites 

Ranking  Criteria 

A.  Community  Need  (a  maximum  of  40 
points  may  be  received  for  this 
criterion) 

B.  Leveraging  of  Additional  Resources  (a 
maximum  of  40  points  may  be 
received  for  this  criterion) 

C.  Ability  to  Manage  Grants/ 
Management  Structure  (a  maximum  of 
20  points  may  be  received  for  this 
criterion) 

D.  Description  of  Target  Market  for  RLF 
Loans  and  Subgrants  (a  maximum  of 
40  points  may  be  received  for  this 
criterion) 

Cleanup  Grants — Initial  Proposal 

Threshold  Criteria 

A.  Applicant  Eligibility 

B.  Community  Notification 

C.  Description  of  Sites 

D.  Cleanup  Authority  and  Oversight 
Structure 

E.  Cost  Share 

F.  Letter  from  the  State  or  Tribal 
Environmental  Authority 

Ranking  Criteria 

A.  Community  Need  (a  maximum  of  40 
points  may  be  received  for  this 
criterion) 

B.  Leveraging  of  Additional  Resources  (a 
maximum  of  40  points  may  be 
received  for  this  criterion) 

C.  Ability  to  Manage  Grants  (a 
maximum  of  20  points  may  be 
received  for  this  criterion) 

Assessment  Grants — Final  Proposal  (By 
Invitation  Only) 

Budget  (a  maximum  of  15  points  may  be 
received  for  this  criterion) 

Ranking  Criteria 

A.  Sustainable  Reuse  of  Brownfields/ 
Development  Potential  (a  maximum 
of  15  points  may  be  received  for  this 
criterion) 

B.  Reduction  of  Threats  to  Human 
Health  and  the  Environment  (a 
maximum  of  20  points  may  be 
received  for  this  criterion) 

C.  Reuse  of  Existing  Infrastructure  (a 
maximum  of  15  points  may  be 
received  for  this  criterion) 
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D.  Greenspace/Open  Space  (a  maximum 
of  15  points  may  be  received  for  this 
criterion) 

E.  Community  Involvement  (a 
maximum  of  20  points  may  be 
received  for  this  criterion) 

Revolving  Loan  Fund  Grants — Final 
Proposal  (By  Invitation  Only) 

Budget  (a  maximum  of  15  points  may  be 
received  for  this  criterion) 

Ranking  Criteria 

A.  Business  Plan  (a  maximum  of  20 
points  may  be  received  for  this 
criterion) 

B.  Sustainable  Reuse  of  Brownfields/ 
Development  Potential  (a  maximum 
of  15  points  may  be  received  for  this 
criterion) 

C.  Reduction  of  Threats  to  Human 
Health  and  the  Environment  (a 
maximum  of  20  points  may  be 
received  for  this  criterion) 

D.  Reuse  of  Existing  Infrastructure  (a 
maximum  of  15  points  may  be 
received  for  this  criterion) 

E.  Greenspace/Open  Space  (a  maximum 
of  15  points  may  be  received  for  this 
criterion) 

F.  Community  Involvement  (a 
maximum  of  20  points  may  be 
received  for  this  criterion) 

Cleanup  Grants — Final  Proposal  (By 
Invitation  Only) 

Budget  (a  maximum  of  15  points  may  be 
received  for  this  criterion) 

Ranking  Criteria 

A.  Sustainable  Reuse  of  Brownfields/ 
Development  Potential  (a  maximum 
of  15  points  may  be  received  for  this 
criterion) 

B.  Reduction  of  Threats  to  Human 
Health  and  the  Environment  (a 
maximum  of  20  points  mav  be 
received  for  this  criterion) 

C.  Reuse  of  Existing  Infrastructure  (a 
maximum  of  15  points  may  be 
received  for  this  criterion) 

D.  Greenspace/Open  Space  (a  maximum 
of  15  points  may  be  received  for  this 
criterion) 

E.  Community  Involvement  (a 
maximum  of  20  points  may  be 
received  for  this  criterion) 

EPA  decisions  may  take  into  account 
other  statutory  and  policy 
considerations,  sucli  as  urban  and  non- 
urban  distribution  and  other  geographic 
factors:  compliance  with  the  statutorv 
petroleum  funding  allocation,  the  , 
benefits  of  promoting  the  long-term 
availability  of  funds  under  the  RLF 
grants:  designation  as  a  federal 
Empowerment  Zone.  Enterprise 
Community,  or  Renewal  Community: 
population;  and  whether  the  applicant 
is  a  federally  recognized  Indian  tribe. 


Dated  October  15,  2002. 
Linda  Garczynski, 

Director.  Office  of  Brownfields  Cleanup  and 
Redevelopment.  Office  of  Solid  Waste  and 
Emergency  Response. 

|FR  Do(  .  02-27126  Filed  10-2.3-02;  8:4.t  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-2002-027\;  FRL-727fr-5] 

Pesticide  Product  Registrations; 
Conditional  Approval 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Camas  Technologies.  Inc., 
to  conditionallv  register  the  pesticide 
product  Qwel  (CTI  1.3-19B)  Liquid 
Concentrate  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marv  L.  Waller,  Registration  Division 
(7505(^).  Office  of  Pesticide  Programs, 
Environmental  Pr(jtection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9354;  e-mail  address; 
waller.mary@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  vou  have  any 
questions  regarding  the  applicability  of 


this  action  to  a  particular  entity,  consult 
the  person  listed  underFOR  FURTHER 
INFORMATION  CONTACT, 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0271.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
CrystalMall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidavs.  The  docket  telephone  number 
is (703) 305-5805. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  also  available  for  public 
inspection.  Requests  for  data  must  be 
made  in  accordance  with  the  provisions 
of  the  Freedom  of  Information  Act  and 
must  be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  The  request  should: 
Identify  the  product  name  and 
registration  number  and  specify  the  data 
or  information  desired, 

A  paper  copy  of  the  fact  sheet,  which 
provides  more  detail  on  this 
registration,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Rd., 
Springfield.  VA  22161. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
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be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Did  EPA  Conditionally  Approve  the 
Application? 

A  conditional  registration  may  be 
granted  imder  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  m  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest.  The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  Macleaya 
extract,  and  information  on  social, 
economic,  and  environmental  benefits 
to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
Macleaya  extract  during  the  period  of 
conditional  registration  will  not  cause 
any  unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is,  in  the  public  interest. 

Consistent  with  section  3(c)(7)(C)  of 
FIFRA,  the  Agency  has  determined  that 
these  conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  commimity, 
and  appropriate  labeling,  use  directions, 
and  other  measxxres  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

m.  Conditionally  Approved 
Registrations 

EPA  issued  a  notice,  pubhshed  in  the 
Federal  Register  of  January  19,  2000  (65 
FR  2948)  (FRLr-6485-1),  which 
annoimced  that  Camas  Technologies, 
Inc.,  P.O.  Box  1357,  Broomfield,  CO 
80038-1357,  had  submitted  an 
application  to  conditionally  register  the 
pesticide  product,  Qwel  Fungicide  (EPA 
File  Symbol  69876-R),  containing 
Macleaya  extract  at  1.5%  an  active 
ingredient  not  included  in  any 
previously  registered  product. 

The  application  was  conditionally 
approved  on  September  19,  2002,  as 
Qwel  (CTI  13-19B)  Liquid  Concentrate, 
an  end-use  product;  for  foliar 
application  to  ornamental  crops  in 


enclosed  greenhouses  for  the  control  of 
powdery  mildew  and  Altemaria  and 
Septoria  leaf  spots  (EPA  Registration 
Number  69876-1). 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest. 

Dated:  October  6,  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  02-27128  Filed  10-23-02;  8:45  am] 
BILLING  CODE  6560-SO-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0267;  FRL-7276-2] 

Thymol  and  Eucalyptus  Oil;  Receipt  of 
Application  for  Emergency  Exemption, 
Solicitation  of  Public  Comment 

agency:  Envirormiental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Maine 
Department  of  Agricuhure,  Food,  and 
Rural  Resources  to  use  the  pesticide 
thymol  and  eucalyptus  oil  (CAS 
numbers  89-83-8  and  8000-48-4, 
respectively)  to  treat  up  to  13,000  hives 
of  honey  and  beeswax  to  control  Varroa 
mite.  The  Applicant  proposes  the  use  of 
the  new  chemical,  eucalyptus  oil  which 
has  not  been  registered  by  EPA  and  the 
Applicant  proposes  a  first  food  use  of 
thymol.  EPA  is  soliciting  pubUc 
conmient  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0267.  must  be 
received  on  or  before  November  8,  2002. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Madden.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20460-0001;  telephone  number: 
(703)  305-6463;  fax  number:  (703)  308- 
5433;  e-mail  address:  Sec-18- 
Mailbox@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  federal  or  state 


government  agency  involved  in 
administration  of  environmental  quality 
programs.  Potentially  affected  entities 
may  include,  but  are  not  limited  to: 

Federal  or  state  government  entity. 
(NAICS  9241),  e.g.,  Department  of 
Agricultiire,  Environment,  etc. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  II.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0267,  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy,,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://wv^w. epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://vkrww.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
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then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  l.B.l.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyTighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 


receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I,D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  conmient  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0267.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2002-0267.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 


captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Office  of 
Pesticide  Programs  (OPP). 
Environmental  Protection  Agency 
(75G2C).  1200  Pennsylvania  Ave..  NW.. 
Washington.  DC  20460-0001.  Attention: 
Docket  ID  Number  OPP-2002-0267. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA.  Attention: 
Docket  ID  Number  OPP-2002-0267. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  l.B.l. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
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E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 

used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  youi  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  yoiu 
comments  by  the  deadline  in  this 
dociunent. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  youi  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

Under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  136p),  at  the 
discretion  of  the  Administrator,  a 
federal  or  state  agency  may  be  exempted 
from  any  provision  of  FIFRA  if  the 
Administrator  determines  that 
emergency  conditions  exist  which 
require  the  exemption.  The  Maine 
Department  of  Agricultiu-e,  Food,  and 
Rural  Resources  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  thymol  and 
eucaljrptus  oil  on  honey  and  beeswax  to 
control  Varroa  mite.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

As  part  of  tnis  request,  the  Applicant 
asserts  that  Varroa  mites  were  first 
detected  in  Maine  in  November  of  1987. 
Since  1988,  beekeepers  have  treated 
their  colonies  with  fluvalinate  to  control 
Varroa.  Varroa  mite  resistance  to 
fluvalinate  is  widespread  in  Maine.  In 
1999,  a  section  18  emergency  exemption 
was  granted  by  EPA  for  the  treatment  of 
Varroa  and  the  small  hive  beetie.  During 
the  fall  of  2001,  a  Florida-Maine 
migratory  beekeeping  operation  was 
determined  to  have  Varroa  with 
resistance  to  coumaphos  and 
fluvalinate.  Maine  produced  231,000 
poimds  of  honey  in  2000  valued  at 
$173,000  wholesale.  The  honey  bee  and 
beekeeping  industry  is  essential  for  crop 
pollination.  Maine  is  the  primary 
producer  of  blueberries  in  the  world,  an 


industry  that  contributes  $75-100 
million  to  the  state's  annual  economy. 
Honey  bees  also  pollinate  the  state's 
apple  crop  and  other  fruits  and 
vegetables  with  an  estimated  value  of 
over  $30  million  per  year. 

The  Applicant  proposes  to  treat 
13,000  hives  in  late  summer  or  fall  at 
least  5  months  prior  to  harvesting  the 
honey.  A  maximum  of  26,000  tablets 
weighing  11  grams  each  will  be  used. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  of  FIFRA  require  publication  of  a 
notice  of  receipt  of  an  application  for  a 
specific  exemption  proposing  use  of  a 
new  chemical  (i.e..  an  active  ingredient) 
which  has  not  been  registered  by  EPA, 
as  well  as  a  first  food  use  of  a  chemical. 
The  notice  provides  an  opportunity  for 
public  comment  on  the  application. 

The  Agency,  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining 
whether  to  issue  the  specific  exemption 
requested  by  the  Maine  Department  of 
Agricultiu-e,  Food,  and  Rural  Resources. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  October  6.  2002. 
Debra  Edwards, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc.  02-27129  Filed  10-23-02;  8:45  am) 
BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7398-3] 

Proposed  Prospective  Purchaser 
Agreement  under  CERCLA  for  the 
Midwest  Portland  Cement  Superfund 
Site 

AGENCY:  United  States  Environmental 
Protection  Agency  ("USEPA"). 
ACTION:  Proposal  of  CERCLA 
prospective  purchaser  agreement  for  the 
Midwest  Portland  Cement  Superfund 
Site. 

summary:  USEPA  is  proposing  to 
execute  a  Prospective  Purchaser 
Agreement  ("PPA")  under  authority  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  ("CERCLA").  42  U.S.C.  9601 
et  seq.,  as  amended,  and  under  the 
inherent  authority  of  the  Attorney 
General  of  the  United  States  to 
compromise  and  settle  claims  of  the 
United  States,  for  the  transfer  of  tide  to 
property  at  the  Midwest  Portland 


Cement  Superfund  Site,  located  in  East 
Fultonham,  Ohio,  to  a  purchaser  who 
will  obtain  title  to  the  Site  through  the 
judicial  sale  process.  The  PPA  is 
intended  to  resolve  the  liability  under 
CERCLA  of  the  purchaser  for  costs 
incurred  by  USEPA  in  conducting 
response  actions  at  the  Site.  In  return  for 
a  covenant  not  to  sue  and  contribution 
protection  from  USEPA,  subject  to 
standard  reservations  of  rights,  the 
purchaser  will  pay  $350,000  in 
reimbursement  of  USEPA's  response 
costs. 

The  Site  was  operated  by  the  Midwest 
Portland  Cement  Company  ("MPC  ")  as 
a  cement  manufacturing  and  limestone 
mining  facihty  until  ceasing  operations 
in  March,  1993.  USEPA's  response 
action  at  the  Site  was  completed  on 
January  20,  1998.  The  Site  is  not  on  the 
National  Priorities  List.  No  further 
response  activities  by  USEPA  are 
anticipated  at  the  Site  at  this  time.  The 
MPC  estate  is  being  liquidated  under 
Chapter  7  of  the  Bankruptcy  Code  in  the 
United  States  Bankruptcy  Court  for  the 
Western  District  of  Pennsylvania  (Case 
No.  97-23098-JLC).  MPC's  real  estate 
was  the  subject  of  a  judicial  sale  that 
took  place  on  June  18,  2002. 
DATES:  Comments  on  this  proposed  PPA 
must  be  received  by  November  25,  2002. 
ADDRESSES:  A  copy  of  the  proposed  PPA 
is  available  for  review  at  USEPA,  Region 
5.  77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Please  contact  Kevin  C. 
Chow  at  (312)  353-6181 ,  prior  to 
visiting  the  Region  5  office.  Comments 
on  the  proposed  PPA  should  be 
addressed  to  Kevin  C.  Chow,  Office  of 
Regional  Counsel  (C-14J),  USEPA, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  C.  Chow.  Office  of  Regional 
Counsel,  at  (312)  353-6181. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  CERCLA.  notice  is 
hereby  given  of  a  proposed  Prospective 
Purchaser  Agreement  concerning  the 
Midwest  Portland  Cement  Superfund 
Site,  located  at  6400  Maysville  Pike, 
East  Fultonham,  Muskingum  County. 
Ohio.  The  proposed  PPA  has  been 
signed  and  approved  by  USEPA  and  the 
Department  of  Justice,  subject  to  review 
by  the  public  pursuant  to  this  Notice. 
The  piurchaser— Belmont  Leasing,  Inc. 
("Belmont  Leasing")— participated  in 
the  judicial  sale  of  the  Site  and 
successfiilly  bid  for  title  to  the  property. 
Belmont  Leasing  will  be  required  to 
execute  the  signature  page  for  the  PPA 
at  the  closing  of  the  sale.  Under  the 
proposed  PPA,  the  Settling  Respondent 
will  pay  $350,000  in  reimbursement  of 
USEPA's  response  costs,  and  will 
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provide  for  the  productive  re-use  of  the 
property.  In  addition,  the  Setthng 
Respondent  will:  provide  future  access 
to  the  Site;  exercise  due  care  with 
respect  to  any  existing  contamination: 
covenant  not  to  sue  USEPA;  cooperate 
with  USEPA  and  the  State  of  Ohio: 
comply  with  all  relevant  environmental 
laws  and  regulations,  including 
conducting  closure  of  any  remaining 
hazardous  waste  management  units 
identified  by  the  Ohio  Environmental 
Protection  Agency  ("OEPA")  by  meeting 
OEPA's  closure  performance  standards 
in  Ohio  Administrative  Code  3745-66- 
12  through  3745-66-20:  and  put  notice 
of  the  PPA  in  the  title  records  for  the 
MPC  real  estate.  USEPA  believes  the 
PPA  is  fair  and  in  the  public  interest. 
A  30-day  period,  beginning  on  the 
date  of  publication  of  this  Notice,  is 
open  for  comments  on  the  proposed 
Prospective  Purchaser  Agreement. 

William  E.  Muno, 

Dirfitur.  Suptrfund  Division,  i'nitpd  States 
Environmental  Protection  Agency,  Hegion  S 
|FK  Doc .  02-27i.n  Filed  10-23-02:  8:43  ami 

BILUNG  CO06  S560-50-P 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Council  on  Environmental  Quality 

Guidelines  for  Ensuring  and 
Maximizing  tt>e  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 

AGENCY:  Council  on  Environmental 

Quality,  Executive  Office  of  the 

President. 

ACTION:  Notice  of  availability  of  final 

guidelines. 

SUMMARY:  This  notice  announces  the 
availability  of  final  guidelines.  These 
guidelines  implement  Section  515  of  the 
Treasurv'  and  General  Ciovernment 
Appropriations  Act  for  Fiscal  Year  2002 
(Pub.  L.  106-554:  H.R.  5658).  Section 
515  directs  the  Office  of  Management 
and  Budget  (OMB)  to  issue  government- 
wide  guidelines,  followed  by  individual 
agency  guidelines,  to  ensure  and 
maximize  the  quality,  objectivity, 
utility,  and  integrity  of  information, 
including  statistical  information, 
disseminated  by  the  agency  and  to 
establish  administrative  mechanisms 
allowing  affected  persons  to  seek  and 
obtain  correction  of  information 
maintained  and  disseminated  by  the 
agency  that  does  not  comply  with  such 
guidelines.  Each  agency  must  also 
report  periodically  to  the  OMB  director 
on  the  number,  nature,  and  resolution  of 
complaints  received  by  the  agency  in 
regards  to  these  requirements. 


The  Council  on  Environmental 
Quality  (CEQJ  has  promulgated 
guidelines  implementing  these 
requirements.  They  are  available  at 
CEQ's  offices  at  722  Jackson  Place,  NW.. 
Washington,  DC  20503,  and  at  the  CEQ 
web  site  at  http://www.whitehouse.gov/ 
ceq  The  final  guidelines  are  intended  to 
comply  with  both  the  statutory 
requirements  noted  above  and  the  final 
guidelines  published  by  OMB  on 
February  22,  2002  (67  FR  36,  8452). 

DATES:  Effective  October  18.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dinah  Bear,  General  Counsel,  Council 
on  Environmental  Quality.  Telephone: 
(202)  395-7421  or  by  e-mail  to 
dinah_bear@ceq.eop.gov. 

Dated:  CK:t()b«r  18.  2002. 
fames  L.  Connaughton. 

Chairman.  Council  on  Environmental 

Quahtv 

|FR  Doc.  02-27066  Filed  10-23-02;  8:45  am] 

BILUNG  CODE  3125-01-41 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2580] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

October  IH.  2002. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice-and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  CY-A257.  445  12th  Street.  SW.. 
Washington.  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
Qualex  hiternational  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  November  8.  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  haS  expired. 

Subject:  Amendment  of  the  FM  Table 
of  Allotments  (MM  Docket  No.  98-112, 
RM-9027,  RM-9268,  RM-9384). 

Number  of  Petitions  Filed:  1. 

Subject:  In  the  Matter  of  the 
Establishment  of  Policies  and  Service 
Rules  for  the  Non-Geostationarj' 
Satellite  Orbit,  Fixed  Satellite  Service  in 
the  Ku-Band  (IB  Docket  No.  01-96). 

Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  the  FM  Table 
of  Allotments  (MM  Docket  No.  01-104, 
RM-10103.  RM-10323.  RM-10324. 


Number  of  Petitions  Filed:  1. 

Mariene  H.  Dortcli, 

Secretary. 

[FR  Doc.  02-27094  Filed  10-23-02;  8:45  am] 

BILLING  CODE  6712-01-M 

FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

AGENCY:  Federal  Election  Commission. 

Date  &■  Time:  Tuesday,  October  29, 
2002  at  10  a.m. 

Place:  999  E  Street.  NW.,  Washington, 
DC. 

Status:  This  Meeting  Will  be  Closed  to 
the  Public. 

Items  to  be  Discussed: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26.  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

Date  6-  Time:  Thursday,  October  31, 
2001  at  10  a.m. 

Place:  999  E  Street,  NW.,  Washington. 
DC  (Ninth  Floor) 

Status:  This  Meeting  Will  be  Open  to 
the  Public. 

Items  to  be  Discussed: 

Correction  and  Approval  of  Minutes. 

Final  Rules  and  Explanation  and 
lustification  on  Contribution 
Limitations  and  Prohibitions. 

Administrative  Matters. 

Person  to  Contact  for  Information:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

|FR  Doc.  02-27213  Filed  10-22-02:  11:31 

am] 

BILLING  CODE  671 5-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
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the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vkTiting  on  the  standards  enxmierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional.information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  18. 

2002. 

A.  Federal  Reserve  Bank  of  Cleveland 

(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  KeyCorp,  Cleveland,  Ohio,  and 
Buffalo  Acquiror  Sub,  Inc.,  Cleveland, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  of  Union  Bankshares.  Ltd., 
Denver,  Colorado,  and  thereby 
indirectly  acquire  voting  shares  of 
Union  Bank  &  Trust,  Denver,  Colorado. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Backlund  Investment  Co.,  Peoria, 
Illinois;  to  merge  with  Astoria 
Investment  Company,  Astoria,  Illinois, 
and  thereby  indirectly  acquire  Farmers 
State  Bank,  Astoria.  Astoria,  Illinois; 
Bartonville  Investment  Co.,  Peoria, 
Illinois,  and  thereby  indirectly  acquire 
Bartonville  Bank,  Bartonville,  Illinois; 
Backlund-White,  Inc.,  Peoria.  Illinois, 
and  thereby  indirectly  acquire  Glasford 
State  Bank,  Glasford,  Illinois;  Backlund- 
Scott  Company,  Wyoming,  Illinois  and 
thereby  indirectly  acquire  Wyoming 
Bank  &  Trust  Company,  Wyoming, 

Illinois. 

2.  Backlund  Investment  Co.,  Peoria, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Dunlap  Bank.  Dunlap, 

Illinois. 

3.  Backlund  Investment  Co.,  Peoria, 
Illinois;  to  acquie  at  least  25  percent  of 


the  voting  shares  of  Hopedale 
Investment  Company,  Hopedale, 
Illinois,  and  thereby  indirectly  acquire 
Community  Bank  of  Hopedale, 
Hopedale,  Illinois. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

l.First  Banks,  Inc..  St.  Louis, 
Missoiuri;  to  acquire  100  percent  of  the 
voting  shares  of  Bank  of  Ste.  Genevieve, 
Ste.  Genevieve,  Missouri. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  BankWest  Nevada  Corporation.  Las 
Vegas,  Nevada;  to  acquire  100  percent  of 
the  voting  shares  of  Alliance  Bank  of 
Arizona,  Phoenix,  Arizona,  (in 
organization). 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  18.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  02-27065  Filed  10-23-02:  8:45  am] 

BILUNG  CODE  621 0-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-186] 

Availability  of  the  Draft  Online 
Learning  Program,  The  Public  Health 
Assessment  Process  and  the 
Community,  Public  Comment  Release 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  availability  and 
request  for  public  comment  on  the  draft 
online  learning  program.  The  Public 
Health  Assessment  Process  and  the 
Conununity.  This  program  was 
developed  to  provide  community 
members  with  information  about  the 
ATSDR  public  health  assessment 
process  through  interactive  learning 
using  the  Internet.  The  program  also 
provides  a  tool  that  ATSDR's 
cooperative  agreement  partners  (agents 
of  ATSDR)  can  use  to  introduce  new 
staff  members  to  concepts  used  in  the 
public  health  assessment  process  and  to 
facilitate  communications  with 
community  members  when  discussing 
the  public  health  assessment  process. 


summary:  ATSDR  conducts  public 
health  assessments  to  evaluate  whether 
people  have  come  in  contact  with 


hazardous  substances  released  into  the 
environment  and  whether  contact  with 
the  substances  has  affected  the  health  of 
those  people  exposed  to  the  hazardous 
substances. 

The  process  used  to  conduct  public 
health  assessments  includes  gathering 
information  from  community  members 
about  how  they  might  have  come  in 
contact  with  hazardous  substances 
released  into  the  environment  and  the 
concerns  they  have  about  the  effect  of 
the  substances  on  their  health.  In 
addition  to  information  gathered  from 
community  members.  ATSDR  also 
evaluates  environmental  data  pertaining 
to  a  particular  release,  evaluates 
toxicologic  and  epidemiologic  data 
relevant  to  exposures,  and  evaluates 
existing  health  outcome  data  if 
appropriate.  Recommendations  might  be 
made  to  eliminate  or  reduce  exposure  to 
harmful  levels  of  hazardous  substances 
that  have  been  released  into  the 
environment.  The  online  learning 
program  provides  information  on  the 
basic  concepts  used  by  ATSDR  staff  and 
agents  of  ATSDR  in  conducting  public 
health  assessment*. 

This  online  learning  program  is 
intended  to  assist  community  members 
in  understanding  the  ATSDR  public 
health  assessment  process  and  to 
provide  additional  information 
concerning  the  process  that  may  not  be 
available  through  other  forums.  Because 
interaction  with  community  members  is 
a  critical  component  of  the  public 
health  assessment  process,  ATSDR 
believes  that  public  camments  may  help 
us  improve  the  quality  of  the  program. 
All  comments  received  during  the 
public  comment  period  will  be 
considered  when  making  improvements 
to  the  program. 

Availability:  The  draft  online 
program,  The  Public  Health  Assessment 
Process  and  the  Community,  will  be 
available  to  the  public  on  or  about 
October  15,  2002.  The  close  of  the 
comment  period  will  be  60  days  hom 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  will  be 
indicated  on  the  first  page  of  the  Web 
site.  Comments  received  after  close  of 
the  public  comment  period  will  be 
considered  at  the  discretion  of  ATSDR 
based  upon  what  is  deemed  to  be  in  the 
best  interest  of  the  general  public. 
ADDRESSES:  Requests  for  more 
information  about  accessing  the  online 
learning  program  should  be  sent  to 
Chief,  Program  Evaluation.  Records,  and 
Information  Services  Branch;  Agency  for 
Toxic  Substances  and  Disease  Registr>-; 
1600  Clifton  Road.  NE.  MS  E-56; 
Atlanta,  GA  30333.  The  online  learning 
program  mav  be  accessed  at  the  ATSDR 
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home  page  Training  section  at 
vx'ww'  a  tsdr. cdc.gov/training/public- 
heahh-assessment-ovpn'ipw/ 

Comments  may  be  submitted  online 
through  the  "Feedback"  section  of  the 
program,  which  is  accessible  through  a 
link,  at  the  top  of  each  page.  You  may 
also  send  written  comments  and 
supporting  documents  to  the  address 
provided  in  the  previous  paragraph. 
Comments  should  be  received  by  the 
end  of  the  comment  period.  All  written 
comments  and  data  submitted  in 
response  to  this  notice  and  the  draft 
online  learning  program  should  bear  the 
docket  control  number  .^TSDR-ISB. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  may  be  obtained  bv 
contacting  Bob  Kav.  telephone  (4041 
498-0382.  .\TSDR  (Mailstop  E-.56)  i;r 
Gail  Godfrev,  telephone  (404)  498-0432. 
(Mailstop  E-32),  1600  Clifton  Road.  NE. 
Atlanta,  Georgia  30333.  or  call  toll  free 
1-888-^2-ATSDR.  1-888-422-8737. 
You  may  also  e-mail  Bob  Kav  at 
bka\'^cdc.gov  or  (iail  Godfrev  at 
ggodfre\-^cdc  gov 

SUPPLEMENTARY  INFORMATION:  .M.SDR  is 
mandated  to  conduct  public  health 
assessments  under  sectu)n  104(il  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Lidbilit\ 
Act  of  1980  (CERCLM  |42  U.S.C. 
9604(i)l  and  the  Resource  Conservation 
and  Recovery  Act  (RCR.\)  (42  U.S.C. 
6939a(c)|. 

The  general  procedures  for  the 
conduct  of  public  health  assessments 
are  included  in  the  ATSDR  Final  Rule 
on  Health  Assessments  ami  Ht^alth 
Effects  Studies  of  Hazardous  .Substani  es 
Releases  and  Facilities  (55  FR  5136. 
February  13.  1990.  codified  at  42  CiFR 
part  90)! 

Areas  emphasized  in  the  online 
learning  program  include  toinniunitv 
involvement,  exposure  assessment, 
weight-of-evidence  approaches  to 
decision  making,  and  developing  pubiu 
health  ac:tion  plans  to  address  anv 
public  health  hazards  found  iluring 
investigations. 

The  online  learning  program  may  be 
used  by  individuals  to  learn  more  about 
the  public  health  assessment  process,  by 
community  groups  during  meetings,  and 
by  individuals  and  groups  as  a 
communication  tool  when  discussing 
concerns  with  the  public  health 
assessment  team  assigned  to  a  site  in 
their  community.  The  program  may  also 
be  used  by  agents  of  ATSDR  to 
introduce  new  staff  to  the  concepts  of 


the  public  health  assessment  process 
and  as  a  tool  to  stimulate 
communications  with  community 
members. 

This  notice  announces  the  projected 
availability  of  the  draft  online  learning 
program.  The  program  has  undergone 
extensive  internal  review. 

ATSDR  encourages  the  public's 
participation  and  comment  on  the 
further  development  of  this  online 
learning  program. 

DaliJti:  ()<  tot)(!r  18,  2002. 

Georgi  |ones, 

Director.  Office  of  Policy  and  External  Affairs. 
.■K^tfncv  for  Taxir  Suhstancfs  and  Disease 

|FR  Out    02-27084  Filed  10-23-02:  8:45  am] 

BILUNG  CODE  4163-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

(ATSDR-188] 

Availability  of  Final  Toxicological 
Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disea.se  Regi.stry-  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  seven  updated  final 
toxicological  profiles  of  priority 
hazardous  substances  comprising  the 
fourteenth  set  prepared  by  ATSDR. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Franchetta  Stephens,  Division  of 
Toxicology,  Agency  for  Toxic 
.Substances  and  Disease  Registrw 
Mailstop  E-29,  1600  Clifton  Road.  NE  , 
.Atlanta,  (ieorgia  30333.  telephone  1- 
888—122-8737  or  (404)  498-0720. 
SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
9SJ-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  spq  ]  by  establishing  certain 
requirements  for  .ATSDR  and  the  U.S. 
Flnvironmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 


statutory  requirements  is  a  mandate  for 
the  Administrator  of  ATSDR  to  prepare 
toxicological  profiles  for  each  substance 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  275  hazardous  substances 
that  ATSDR  and  EPA  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  availability  of  the 
revised  list  of  the  275  priority 
substances  was  announced  in  the 
Federal  Register  on  October  25.  2001 
(66  FR  54014),  For  prior  versions  of  the 
list  of  substances  see  Federal  Register 
notices  dated  April  17.  1987  (52  FR 
12866);  October  20.  1988  (53  FR  41280); 
October  26.  1989  (54  FR  43619);  October 
17,  1990  (55  FR  42067);  October  17, 
1991  (56  FR  52166);  October  28,  1992 
(57  FR  48801);  Februar\'  28,  1994  {59  FR 
9486);  April  29.  1996  (61  FR  18744; 
November  17.  1997  (62  FR  61332)  and 
October  21.  1999  (64  FR  56792). 

Notice  of  the  availability  of  drafts  of 
these  seven  updated  toxicological 
profiles  for  public  review  and  comment 
was  published  in  the  Federal  Register 
on  October  11,  2000,  (65  FR  60444). 
with  notice  of  a  90-day  public  comment 
period  for  each  profile,  starting  from  the 
actual  release  date.  Following  the  close 
of  the  comment  period,  chemical- 
specific  comments  were  addressed,  and 
where  appropriate,  changes  were 
incorporated  into  each  profile.  The 
public  comments  and  other  data 
submitted  in  response  to  the  Federal 
Register  notices  bear  the  docket  control 
number  ATSDR-162.  This  material  is 
available  for  public  inspection  at  the 
Division  of  Toxicology.  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1825  Century  Boulevard,  Atlanta, 
Georgia,  (not  a  mailing  address)  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  legal  holidays. 

Availability 

This  notice  announces  the  availability 
of  seven  updated  final  toxicological 
profiles  comprising  the  fourteenth  set 
prepared  by  ATSDR.  The  following 
toxicological  profiles  are  now  available 
through  the  U.S.  Department  of 
Commerce.  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road.  Springfield.  Virginia  22161, 
telephone  1-800-553-6847.  There  is  a 
charge  for  these  profiles  as  determined 
by  NTIS. 

Fourteenth  Set: 


Toxicological  profile 


NTIS  Order  No 


CAS  No 


1  Aldrin  

Dieldnn 

2  Beryllium 


-r 


PB2003-100134 
PB2003-100135 


000060-57-1 
000309-00-2 
007440-^1-7 
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Toxicological  profile 

Creosote 

Coal  Tars  

Coal  Tar  Pitch 

DDT  

DDD  

DDE  

Di  (2-ethylhexyl)  phthalate 

Hexachlorotienzene  

Methoxychlor 


NTIS  Order  No. 


PB2003-100136 


PB2003-100137 


PB2003-100138 
PB2003-100139 
PB2003-100140 


65357 


CAS  No 


008001-58-9 
008007-45-2 
065996-93-2 
000050-29-3 
000072-54-8 
000072-55-9 
000117-81-7 
000118-74-1 
000072-43-5 


Dated:  October  18,  2002. 
Georgi  Jones, 

Director.  Office  of  Policy  and  External  Affairs, 

Agency  for  Toxic  Substances  and  Disease 

Registry. 

[FR  Doc.  02-27085  Filed  10-23-02;  8:45  am) 

BILUNG  CODE  4163-7(M> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-187] 

Avaliabiiity  of  Draft  Toxicoiogicai 
Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 


SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
section  104(i)(3)  (42  U.S.C.  9604(i)(3)) 
directs  the  Administrator  of  ATSDR  to 
prepare  toxicological  profiles  of  priority 
hazardous  substances  and  to  revise  and 
publish  each  updated  toxicological 
profile  as  necessary.  This  notice 
announces  the  availability  of  the  16th 
set  of  toxicological  profiles,  which 
consists  of  two  new  drafts  and  three 
updated  drafts,  prepared  by  ATSDR  for 
review  and  comment. 
DATES:  In  order  to  be  considered, 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  before 
February  24,  2003.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

ADDRESSES:  Requests  for  printed  copies 
or  CD-ROMs  of  the  draft  toxicological 
profiles  should  be  sent  to  the  attention 
of  Ms.  Franchetta  Stephens,  Division  of 
Toxicology,  Agency  for  Toxic 


Substances  and  Disease  Registry, 
Mailstop  E-29,  1600  Clifton  Road,  NE. 
Atlanta,  Georgia  30333.  Electronic 
access  to  these  documents  is  also 
available  at  the  ATSDR  website:  http:// 
www.atsdr.cdc.gov/toxpro2.html. 

Comments  regarding  the  draft 
toxicological  profiles  should  be  sent  to 
the  attention  of  Ms.  Lori  Miller,  Division 
of  Toxicology,  Agency  for  Toxic 
Substances  and  Disease  Registry. 
Mailstop  E-29,  1600  Clifton  Road,  NE. 
Atlanta,  Georgia  30333. 

Requests  for  printed  copies  or  CD- 
ROMs  of  the  draft  toxicological  profiles 
must  be  in  writing,  and  must 
specifically  identify  the  hazardous 
substance(s)  profile(s)  that  you  wish  to 
receive.  ATSDR  reserves  the  right  to 
provide  only  one  copy  of  each  profile 
requested,  free  of  charge.  In  case  of 
extended  distribution  delays,  requestors 
will  be  notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
187.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
documents  to  Ms.  Lori  Miller  at  the 
above  stated  address  by  the  end  of  the 
comment  period.  Because  all  public 
comments  regarding  ATSDR 
toxicological  profiles  are  available  for 
public  inspection,  no  confidential 
business  information  or  other 
confidential  information  should  be 
submitted  in  response  to  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Franchetta  Stephens,  Division  of 
Toxicology.  Agency  for  Toxic 
Substances  and  Disease  Registn,', 
Mailstop  E-29.  1600  Clifton  Road.  NE. 
Atlanta,  Georgia  30333.  telephone  1- 
888-422-8737  or  (404) 498-0720. 
SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA  or  Superftind)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
responsibilities  for  the  ATSDR  and  the 
U.S.  Environmental  Protection  Agency 
(EPA)  with  regard  to  hazardous 


substances  which  are  most  commonly 
found  at  facilities  on  the  CERCLA 
National  Priorities  List  (NPL).  Among 
these  responsibilities  is  that  the 
Administrator  of  ATSDR  prepare 
toxicological  profiles  for  substances 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  275  hazardous  substances 
that  ATSDR  and  EPA  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  availability  of  the 
revised  priority  list  of  275  hazardous 
substances  was  announced  in  the 
Federal  Register  on  CJctober  25.  2001 
(66  FR  54014).  For  prior  versions  of  the 
list  of  substances  see  Federal  Register 
notices  dated  April  17,  1987  (52  FR 
12866);  October  20.  1988  (53  FR  41280): 
October  26.  1989  (54  FR  43619);  October 
17.  1990  (55  FR  42067);  October  17, 
1991  (56  FR  52166);  October  28.  1992 
(57  FR  48801);  February  28,  1994  (59  FR 
9486);  April  29.  1996  (61  FR  18744); 
November  17.  1997  (62  FR  61332)  and 
October  21.  1999  (64  FR  56792). 
(CERCLA  also  requires  ATSDR  to  assure 
the  initiation  of  a  research  program  to 
fill  data  needs  associated  with  the 
substances.) 

Section  104(i)(3)  of  CERCLA  (42 
U.S.C.  9604(i)(3))  outlines  the  content  of 
these  profiles.  Each  profile  will  include 
an  examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidemiologic 
evaluations.  This  information  and  these 
data  are  to  be  used  to  identif>-  the  levels 
of  significant  human  exposure  for  the 
substance  and  the  associated  health 
effects.  The  profiles  must  also  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development.  When  adequate 
information  is  not  available.  ATSDR.  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  is  required 
to  assure  the  initiation  of  research  to 
determine  these  health  effects. 

Although  key  studies  for  each  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
Federal  Register  notice  seeks  to  solicit 
any  additional  studies,  particularly 
unpubhshed  data  and  ongoing  studies, 
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which  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
hi  ture. 


The  following  draft  toxicological 
profiles  will  be  made  available  to  the 
public  on  or  about  October  17,  2002. 


Document  No  and  hazardous  substance 


1.  Ammonia  and  

ammonia  compounds 

2.  Chlonne  dioxide       

3    Copper  

cupric  sulfate  

4.  Polybrominated  biphenyls  and 

polybrominated  diphenyl  ethers 
5    Synthetic  vitreous  fibers 


CAS  No. 


007664-41-7 

various 

10049-04-4 

007440-50-8 

007758-9&-7 

067774-32-7 

various 

vanous 


All  profiles  issued  as  "Drafts  for 
Public  Comment"  represent  ATSDR's 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances.  We  are  seeking 
public  comments  and  additional 
information  which  may  be  used  to 
supplement  these  profiles.  ATSDR 
remains  committed  to  providing  a 
public  comment  period  for  these 
documents  as  a  means  tn  best  serve 
public  health  and  our  clients. 

Dated  Odober  18.  2002. 
Georgi  |ones. 

Director,  Office  of  Policy  and  External  Affairs. 

Agency  for  Toxic  Substances  and  Disease 

Registry- 

[FR  Dot    02-27086  Filed  10-2.1-02:  8:45  ami 

BiLUNG  CODE  4163-70-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  84F-0331] 

Quest  international;  Withdrawal  of 
Food  AddHlve  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  4A3817)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  white  mineral 
oil  as  a  component  of  defoaming  agents 
for  use  in  the  brewing  of  bt^r. 
FOR  FURTHER  INFORMATKM  COffTACT: 
Andrew  Zajac.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-265),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwv,  College  Park.  NfD  20740. 
202-418-3095 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
October  25,  1984  (49  FR  42985).  FDA 
announced  that  a  food  additive  petiuon 


(FAP4A3817)  had  been  filed  by  J.  E. 
Siebel  Sons'  Co.,  4055  West  Peterson 
Ave.,  Chicago,  IL  60646.  The  petition 
propo.sed  to  amend  the  food  additive 
regulations  in  §  173.340  Defoaming 
agents  (21  CFR  173.340)  to  provide  for 
the  safe  use  of  white  mineral  oil  as 
defined  by  ^  172.878(a}  as  a  component 
of  defoaming  agents  for  use  in  the 
brewing  of  beer.  On  June  5,  2002,  Quest 
International,  5115  Sedge  Blvd., 
Hoffman  Estates,  IL  60192,  informed 
FDA  in  writing  that  they  had  acquired 
J.  E.  Siebel  Sons'  Co.  and  had  rights  to 
FAP  4A3817.  Quest  International  has 
now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  October  9.  2002. 
Alan  M.  Rulis. 

Director.  Office  of  Food  Additive  Safety. 
Center  for  Food  Safety  and  Applied  Nutrition. 
|FR  Doc.  02-27047  Filed  10-23-02;  8:45  am] 
BUXmO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 E-0363] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  MIFEPREX;  Amendment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  amendment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  a 
previous  determination  of  the  regulatory 
review  period  for  MIFEPREX  that 
appeared  in  the  Federal  Register  of 
January  25,  2002  (67  FR  3724).  The 
agency  is  taking  this  action  in  response 
to  received  comments.  FDA  is 
publishing  notice  of  that  amendment  as 
required  by  law. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 


Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Office  of  Regulatory 
Policy  (HFI>-007).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827^565. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  25,  2002  (67 
FR  3724),  FDA  published  its 
determination  of  the  regulatory  review 
period  for  MIFEPREX.  On  June  10,  2002, 
Corcept  Therapeutics,  Inc.,  (Corcept) 
filed  a  request  for  revision  of  the 
regulatory  review  period.  On  July  2, 
2002,  the  applicant  filed  a  comment, 
disagreeing  with  Corcept's  request  and 
maintaining  that  FDA's  initiad 
determination  was  correct. 

The  basis  of  Corcept's  request  is  that 
August  4,  1994,  is  not  the  correct  date 
an  investigational  new  drug  application 
(IND)  covering  the  approved  drug 
product  became  effective.  Corcept 
asserts  that  June  13,  1983,  is  the 
appropriate  date.  FDA  has  re-examined 
its  records  and  has  determined  that 
Corcept  is  correct.  The  date  an 
exemption  under  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355)  became 
effective  is  June  13,  1983. 

The  agency,  the  applicant,  and 
Corcept  agree  that  the  relevant  IND  is 
IND  22,047.  All  agree  that  IND  22,047 
became  effective  in  1983. 

The  applicant's  argument  for  keeping 
the  initial  determination  is  based  on  the 
claim  that  August  4,  1994,  represents 
the  date  the  IND  first  covered  the 
'approved  human  drug  product."  While 
acknowledging  that  IND  22,047  became 
effective  in  1983,  the  applicant  observes 
that  during  the  next  several  years  the 
only  studies  conducted  were  studies  of 
mifepristone  alone,  that  is,  not  in 
conjunction  with  the  administration  of 
other  drugs.  The  1994  date  is  when  the 
applicant  submitted  an  amendment  to 
IND  22,047  to  initiate  studies  of 
mifepristone  when  followed  by  the  later 
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administration  of  misoprostol.  The  final 
approved  MIFEPREX  labeling 
recommends  that  patients  taking 
mifepristone  take  400  micrograms  of 
misoprostol  2  days  after  taking 
mifepristone  \inless  a  complete  abortion 
has  already  been  confirmed  before  that 
time.  The  applicant  argues  from  these 
facts  that  the  submission  of  the  1994 
amendment  represents  the  first  time  an 
IND  for  the  "approved  human  drug 
product,"  as  set  forth  in  21  CFR 
60.22(a)(1),  became  effective.^ 

The  investigational  path  of  a  new 
drug  is  rarely  straightforward.  From  the 
time  of  the  first  submission  of  an  IND 
to  the  time,  usually  years  later,  of  final 
approval  for  marketing,  the  course  of 
drug  investigation  goes  up  many  blind 
alleys  and  frequentiy  takes  off  in  new 
directions.  Rarely,  if  ever,  is  a  drug 
approved  under  precisely  the  same 
conditions  (i.e.,  indication(s),  patient 
population(s),  dosing  regimen(s), 
duration  of  treatment,  use  in 
conjunction  with  other  drugs,  etc.)  for 
which  it  is  initially  investigated.  The 
decision  to  investigate  MIFEPREX  in 
conjunction  with  misoprostol  under 
certain  circumstances  is  typical  of  the 
kind  of  change  that  can  occur  in  the 
investigation  of  a  new  drug.^ 

The  applicant  misperceives  the  natiu« 
of  FDA's  task  in  this  kind  of  proceeding, 
one  FDA  has  performed  hundreds  of 
times  since  1984.  A  determination  of  the 
regulatory  review  period  under  35 
U.S.C.  156(g)(1)(B)  is  straightforward 
and  largely  ministerial  in  nature.  Our 
role  is  not  to  probe  a  drug's 
investigational  course  and  determine  at 
what  point  in  that  course  emerges  the 
"approved  hiunan  drug  product."  To  do 
so  would  be  to  insert  into  a  purely 
ministerial  function  an  arbitrary 
element  of  uncertainty  that  would 


'  For  purposes  of  part  60  (21  CFR  part  60), 
'human  drug  product"  is  defined  as  "the  active 
ingredient  of  a  new  drug  or  human  biologic  product 
(as  those  terms  are  used  in  the  act  and  the  Public 
Health  Service  Act),  including  any  salt  or  ester  of 
the  active  ingredient,  as  a  single  entity  or  in 
combination  with  another  active  ingredient."  (See 
2lCFR60.3(b)(10).) 

2  The  applicant  tries  to  characterize  MIFEPREX  as 
mifepristone  "in  combination  with  another  active 
ingredient"  in  an  attempt  to  take  advantage  of 
portions  of  the  definition  of  "human  drug  product" 
in  35  U.S.C.  156(f),  that  is,  a  human  drug  product 
means  "the  active  ingredient  of  a  new  drug  *  *  * 
as  a  single  entity  or  in  combination  with  another 
active  ingredient."  The  applicant  points  to  the 
definition  of  "combination  product"  at  21  CFR 
3.2(e)(3)  in  this  effort.  A  more  useful  description  of 
a  drug  "in  combination  with  another  active 
ingredient"  is  found  at  21  CFR  300.50  (two  or  more 
drugs  combined  in  a  single  dosage  form). 
MIFEPREX  is  not  mifepristone  "in  combination 
with  another  active  ingredient."  MIFEPREX  is 
single  entity  mifepristone. 


clearly  subvert  the  purpose  of  the 
statute.  3 

The  relevant  IND  became  effective  on 
June  13, 1983.  That  fact,  upon  which 
everyone  agrees,  is  all  that  FDA  need  or 
should  find  in  conducting  the  relevant 
portion  of  its  regulatory  review 
determination  of  MIFEPREX.'* 

Therefore,  FDA  has  determined  that 
the  applicable  regulatory  review  period 
for  MIFEPREX  is  6,318  days.  Of  this 
time,  4,662  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  1,656  days  occurred 
during  the  approval  phase. 

These  periods  of  time  were  derived 
from  the  following  dates,  summarized 
from  the  January  25,  2002,  notice  and 
modified  by  this  amendment: 

1.  The  date  an  exemption  under 
section  505  of  the  act  (21  U.S.C.  355) 
became  effective:  June  13,  1983.  The 
applicant  claims  August  3, 1994,  as  the 
date  the  IND  became  effective.  However, 
for  the  reasons  discussed  previously, 
FDA  has  determined  the  IND  effective 
date  was  June  13,  1983. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  March  18,  1996.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
MIFEPREX  (NDA  20-687)  was  initially 
submitted  on  March  18, 1996. 

3.  The  date  the  application  was 
approved:  September  28,  2000.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-687  was  approved  on  September  28, 
2000. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension.  In 
its  application  for  patent  extension,  the 
applicant  seeks  1,825  days  of  patent 
term  extension.  However,  the  U.S. 
Patent  and  Trademark  Office  applies 
several  statutory  limitations  in  its 
calculations  of  the  actual  period  for 
patent  extension. 

Dated:  October  16,  2002. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy.  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  02-27096  Filed  10-22-02;  8:45  am] 
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3  Indeed,  using  the  kind  of  scrutiny  recommended 
by  the  applicant,  one  could  argue  that  the  testing 
phase  should  be  entirely  disregarded  for  purposes 
of  regulatory  review  period  determinations  because 
final  labeling  of  any  product,  an  essential  element 
of  an  approved  human  drug  product,  is  not 
established  until  well  after  the  testing  phase  is 
complete. 

« In  our  initial  determination,  we  did  not  take  into 
account  the  effect  of  35  U.S.C.  156(g)(4)(C)  and, 
instead,  accepted  as  harmless  the  applicant's 
request  for  a  later  date. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Development  of  Donor  Screening 
Assays  for  West  Nile  Virus;  Public 
Workshop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshop. 

The  Food  and  Drug  Administration 
(FDA)  is  aimouncing  a  public  workshop 
entitled  "Development  of  Screening 
Assays  for  West  Nile  Virus."  The 
objectives  of  the  workshop  are  to  review 
current  developments  in  West  Nile 
Virus  (WNV)  transmission  in  the  United 
States  and  to  explore  strategies  to 
address  issues  related  to  the 
development  of  donor  screening  tests 
and  the  utility  of  virus  inactivation 
methods. 

Date  and  Time:  The  workshop  will  be 
held  November  4  and  5,  2002,  from  8 
a.m.  to  approximately  5  p.m.  on  both 
days. 

Location:  The  workshop  will  be  held 
at  the  Hyatt  Regency  Bethesda,  One 
Metro  Center,  Bethesda,  MD. 

Contact  Person:  Joseph  Wilczek,  Food 
and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
'  301-827-6129,  FAX  301-827-2843,  e- 
mail:  wilczek@cber.fda.gov. 
SUPPLEMENTARY  INFORMATION:  FDA, 
Office  of  the  Secretary /Office  of  Public 
Health  and  Science,  the  Centers  for 
Disease  Control  and  Prevention,  the 
National  Heart,  Lung  and  Blood 
Institute  at  the  National  Institutes  of 
Health,  and  the  Health  Resources 
Services  Administration  are  co- 
sponsoring  a  public  workshop  to  focus 
on  scientific  issues  related  to  the 
development  of  tests  that  are  suitable  for 
screening  blood  and  organ/tissue  donors 
for  WNV.  The  ongoing  epidemic  of 
WNV  infections  has  raised  concerns  that 
WNV  can  be  transmitted  through  blood 
transfusions  and  organ/tissue  donations. 
Currently,  there  are  no  tests  available  to 
screen  blood  and  organ/tissue  donors 
for  WNV  nor  are  there  data  available 
about  the  stability  of  WNV  in  such 
tissues. 

On  the  first  day,  the  workshop  will 
deal  with  the  topics  of  WNV 
pathogenicity  and  epidemiology, 
methodologies  suitable  foi  screening 
WNV  in  blood  and  organ/tissue  donors, 
and  development  of  WNV  screening 
assays  for  future  large-scale 
implementation  in  a  donor  screening 
setting.  On  the  second  day,  it  will  focus 
on  the  prospective  studies  for 
establishing  the  transmission  to 
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recipients  of  blood,  or  human  cells, 
tissues,  and  cellular  or  tissue  based 
products,  issues  relevant  to 
implementation  of  WNV  tests.  FDA's 
expectation  for  licensure  of  WNV  tests, 
and  strategies  for  inactivation 

Registration:  Because  seating  space  is 
limited,  we  recommend  early 
registration.  Mail.  fax.  or  e-mail  your 
registration  information  (including 
name,  title,  firm  name,  address, 
telephone,  and  fax  number)  to  loseph 
VVilczek  (see  Contact  Person). 
Registration  at  the  site  will  be  done  on 
a  space  available  basis  on  the  days  of 
the  workshop,  beginning  at  7:30  a.m 
There  is  no  registration  fee  for  the 
workshop.  If  you  need  special 
accommodations  due  to  a  disability, 
please  contact  Joseph  VVilczek  at  least  7 
days  in  advance. 

transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane.  Rockville,  .VID  20857. 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 
In  addition,  the  transcript  will  be  placed 
on  the  FDA  Web  site  at  http:// 
wwH'./c/a  .gov/cber/min  u  tes/workshop- 
nnin.htm. 

Dated:  C)(  tober  17,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

|FR  Doc.  02-27097  Filed  10-23-02;  8:4,'>  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

The  President's  New  Freedom 
Commission  on  Mental  Health;  Notice 
of  Meeting 

Pursuant  to  Executive  Order  13263. 
notice  is  hereby  given  of  a  meeting  of 
the  Presidents  New  Freedom 
Commission  on  Mental  Health  in 
November  2002. 

The  rneeling  will  be  open  and  will 
consider  hnvv  to  accomplish  the 
Commission  s  mandate  to  conduct  a 
comprehensive  study  of  the  Llnited  Slates 
mental  health  service  deliverv  system  and  to 
make  recommendations  on  improving  the 
delivery  of  public  and  private  mental  health 
services  for  adults  and  children.  The 
Cfimmission  meeting  will  focus  on  housing 
and  homelessness,  among  other  issues. 

Attendanc  e  bv  the  public  will  be  limited  to 
space  available  Public  comments  are 
welcome.  Please  communicate  with  the 
individual  listed  as  contact  below  to  make 
arrangements  to  comment  or  to  recjuest 


special  accommodations  for  persons  with 
disabilities. 

Additional  information  and  a  roster  of 
Commission  members  may  be  obtained  either 
bv  ac:cessing  the  Commission  website. 
wwi*  mentalhpalttirommission.gov,  or  by 
communicating  with  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Committee  Same:  The  President's  New 
Freedom  (Commission  on  Mental  Health. 

Meeting  Date/Time:  Open:  November  13. 
J002.  9:4.S  a.m.  to  4:30  p.m..  Open:  November 
14.  2002.  9:30  a.m.  to  12  Noon. 

Place:  Le  Meridien  Hotel.  465  S.  La 
Cienega  Boulevard.  Los  Angeles.  California 
«<)048 

FOR  FURTHER  INFORMATION  CONTACT: 

C'laire  Heffeman,  Executive  Secretary, 
5600  Fishers  Lane.  Parklawn  Building, 
Room  13C-26.  Rockville,  MD  20857, 
Telephone:  (301)  443-1545:  Fax:  (301) 
480-1554  and  e-mail: 
Cheffem@samhsa.gov.  website: 
vvHTv.  men  talhealthcommission  .gov. 

Dated   October  18.  2002. 
Toian  Vaughn, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Senices 
.Administration. 
IFK  D<)(    02-27049  Filed  10-23-02:  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-990  (Final)] 

Non-Malleable  Cast  Iron  Pipe  Fittings 
From  China 

AGENCY:  International  Trade 

Commission. 

ACTION:  Scheduling  of  the  final  phase  of 

an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-990  (Final)  under  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
IJ.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  China  of  non-malleable  cast  iron 
pipe  fittings,  provided  for  in 
subheadings  7307.11.00  and  7307.19.30 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.' 


For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  September  25,  2002. 
FOR  FURTHER  INFORMATION  COffTACT: 
Valerie  Newkirk  ((202)  205-3190), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on 
(202)  205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  (202)  205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background. — The  final  phase  of  this 
investigation  is  being  scheduled  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  non- 
malleable  cast  iron  pipe  fittings  from 
China  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  February 
21.  2002,  by  Anvil  International,  Inc., 
Portsmouth,  NH,  and  Ward 
Manufacturing,  Inc.,  Blossburg,  PA. 

Participation  in  the  investigation  and 
public  service  list. — Persons,  including 


'  Kiir  piirp<>se>  of  this  investigation,  the 
Ueparlmenl  i>l  Comment;  has  definM  the  subject 
nierchandis*"  .i.s    finished  and  unfinished  non- 
indileable  cast  iri)n  pipe  fittings  with  an  inside 
diameter  ranging  from  '  <  inch  to  6  inches,  whether 
threaded  or  iin  threaded,  regardless  of  industrv  or 
proprietarv  spei:ifu:alions  The  subject  fittings 
include  elbows,  ells.  lees. crosses,  and  reducers  as 


well  as  flanged  fittings.  These  pipe  fittings  are  also 
tnown  as  ca.st  iron  pipe  fittings  or  gray  iron  pipe 
fittings.  These  cast  iron  pipe  fittings  are  normallv 
produced  to  ASTM  A-12fi  and  A.SMK  B.16.4 
specifications  and  are  threaded  to  ASME  Bl.20.1 
specifications  Most  building  codes  ""equire  that 
these  products  are  Underwriters  Laboratories  (I'D 
certified.  The  scope  does  not  include  cast  iron  soil 
pipe  fittings  or  grooved  fittings  or  grooved 
couplings. 

Fittings  that  are  made  out  of  ductile  iron  that 
have  the  same  physii:al  characteristics  as  the  grav 
or  cast  iron  fittings  subject  to  the  scope  above  or 
which  have  the  same  physical  characteristics  and 
are  produced  to  A.SME  B.16.;l.  A.SME  B.16.4.  or 
.^STM  A-3(J5  specifications,  threaded  to  A.SME 
Bl  20.1  spc!cifications  and  UL  certified,  regardless 
of  metallurgic:al  differences  between  gray  and 
ductile  iron,  are  also  included  in  the  scope.  These 
ductile  fittings  do  not  include  grooved  fittings  or 
grooved  couplings.  Ductile  cast  iron  fittings  with 
mechanical  joint  ends  (M|).  or  push  on  ends  (PO), 
or  flanged  ends  and  produced  to  American  Water 
Works  Associations  (AVVWA)  specifications  .WVWA 
CJllO  or  AVVWA  C153  are  not  included.' 
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industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Conunission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  during  this  final 
phase.  The  Secretary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  this 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  1677(9),  who  are 
parties  to  the  investigation.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigation  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Staff  report.— The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  January  29,  2003. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  February  11,  2003,  at  the 
U.S.  International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  February  3,  2003.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  A.11  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  February  6. 
2003,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 


the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(f).  and 
207.24  of  the  Conunission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 
Written  submissions. — Each  party 
who  ifi  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  Februar>'  5,  2003.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  Februar\'  19. 
2003;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  February  19, 
2003.  On  March  5,  2003,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  March  7,  2003,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary-  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list). 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  October  21.  2002. 


By  order  of  the  Commission. 
Marilyn  R.  Abbott. 

Secretary-  to  the  Commission. 

IFR  Doc.  02-27147  Filed  10-23-02:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  October  2.  2002.  a 
proposed  Consent  Decree  in  United 
States  v.  Agri  Energ\\  LLC.  Brain  and 
Associates,  Inc..  and  Broin 
Management,  LLC,  ("Agri-Energv") 
Civil  Action  No.  CV02-3787  MID/JGL 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Minnesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in 
Luverne,  Minnesota,  pursuant  to  section 
113(b)  of  the  Clean  Air  Act  ("Act").  42 
U.S.C.  7413(b)  (1983).  amended  by.  42 
U.S.C.  7413(b)  (Supp.  1991).  The  United 
States  sought  injunctive  relief  and  civil 
penalties  for  violations  of  the 
Prevention  of  Significant  Deterioration 
("PSD")  provisions  of  the  Act  and 
regulations  promulgated  thereunder.  In 
addition,  the  Compliant  alleges  that  the 
plant  is  in  violation  of  the  New  Source 
Performance  Standards  ('NSPS  ").  40 
CFR  part  60.  Subparts  Db,  Dc.  DD,  Kb. 
and  W;  National  Emission  Standards 
for  Hazardous  Ai   Pollutants 
("NESHAP"),  40  CFR  part  63.  pursuant 
to  sections  112(dJ  and  112(g)  of  the  Act; 
and  the  Minnesota  state  implementation 
plan  ("SIP")  which  incorporates  and/or 
implements  the  above-listed  federal 
regulations.  Under  the  proposed 
settlement,  Agri-Energy  will  install  air 
pollution  control  technology,  comply 
with  new,  more  stringent  emission 
limits,  and  pay  a  civil  penalty  of 
$31,598.  The  Minnesota  Pollution 
Control  Agency  has  joined  in  the 
settlement  as  a  signaton.-  to  the  Consent 
Decree. 

The  Department  of  [ustice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Agri-Energy  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  D.C.  20044- 
7611,  and  should  refer  to:  United  States 
V.  Agri-Energy.  LLC,  Broin  and 
Associates,  Inc.,  and  Broin 
Management,  LLC,  D.J.  Ref.  90-5-2-1- 
07784. 
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The  Consent  Decree  may  be  examined 
at  the  Office  of  the  Attornev  C'.enerai. 
NCL  Towers  Suite  900.  445  Minnesota 
Street.  St.  Paul.  MN  55101-2127,  and  at 
U.S.  EPA  Region  5.  77  West  fackson 
Blvd..  Chicago.  IL  60604.  A  copy  of  the 
Consent  Decree  mav  also  be  obtained  bv 
mail  from  the  (Consent  Decree  Librarv. 
PO  bo.x  7611.  U.S.  Department  of 
justice.  Washington.  DC.  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202)  514-0097.  phone 
confirmation  number  (202)  514-1547   In 
requesting  a  copy,  please  enclose  a 
check  m  the  amount  of  SI  3.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

William  Brighton, 

Assistant  Chinf.  Environmental  Enforcement 

Section.  Environment  and  S'atural  Resources 

Division. 

|FR  Do(    OJ-J7071  Filed  10-23-02;  8:45  ami 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  October  2,  2002,  a 
proposed  Consent  Decree  in  ( 'nited 
States  V.  Al-Corn  Clean  Fuel 
Cooperative.  ("Al-Corn").  Civil  Action 
No  CV02-3792  DWF/SRN  was  lodged 
with  the  United  States  District  C'ourt  for 
the  District  of  Minnesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dr\'  mill  in 
Claremont.  Minnesota,  pursuant  to 
section  113(b)  of  the  Clean  Air  Act 
("Acf  ■).  42  U.S.C.  7413(b)  (1983). 
amended  by,  42  US  C.  7413(b)  (Supp. 
1991)  The  United  States  sought 
injimctive  relief  and  civil  penalties  for 
violations  of  the  Prevention  of 
Significant  Deterioration  ("PSD") 
provisions  of  the  Act;  the  New  Sourc:e 
Performance  Standards  ("NSPS"),  40 
CFR  part  60.  subparts  Db.  Dc.  DD,  Kb. 
and  VV:  and  the  .National  Emission 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP ").  40  CFR  part  63.  pursuant 
to  sections  112(d)  and  1 12(g)  of  the  Act; 
and  the  Minnesota  state  implementation 
plan  ("SIP")  which  incorporates  and/or 
im.plements  the  above-listed  federal 
regulations.  Under  the  proposed 
settlement,  Al-Corn  will  install  air 
pollution  control  technology,  complv 
with  new.  more  stringent  emission 
limits,  and  pay  a  civil  penalty  of 
$36,800.  The  Minnesota  Pollution 
Control  .\gency  has  joined  in  the 
settlement  as  a  signatory  to  the  Consent 
Decree. 


The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Heartland  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
fclnvironment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  lustice,  Washington,  DC  20044-7611. 
and  should  refer  to:  United  States  v.  Al- 
Corn  Clean  Fuel  Cooperative.  D.).  Ref. 
90-5-2-1-07784/1. 

The  C;onsent  Decree  may  be  examined 
at  the  Office  of  the  Attorney  General. 
NCX  Towers  Suite  900,  445  Minnesota 
Street.  St.  Paul.  MN  55101-2127.  and  at 
U.S.  EPA  Region  5.  77  West  [ackson 
Blvd.,  Chicago,  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Librarv, 
PO  Box  761 1 ,  U.S.  Department  of 
lustice.  Washington,  DC  20044-7611  or 
bv  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  Si  5.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  (i  S  TrtMsury. 

William  Brighton, 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  \atiiral  Resources 

Division. 

IFR  Do.    ().i-.i7U7')  Filed  10-23-02;  8:4.5  ami 

BILLING  CODE  4410-1S-4I 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
and  Stipulation  of  Settlement  and 
Order  of  Dismissal  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  on 
September  30.  2002.  two  proposed 
settlement  agreements  were  lodged  with 
the  United  District  (^ourt  of  the 
Northern  Di.strict  of  Indiana  in  the 
matter  of  I'nited  States  v.  American 
Standard,  Inc.  et  al..  Civil  No. 
3:01CV0513RM  One  proposed 
agreement  is  titled  "Consent  Decree 
with  Perma-Fix  Environmental  Services 
of  Michigan"  ("Consent  Decree")  and 
the  other  is  titled  "Stipulation  of 
Settlement  and  Order  of  Dismissal 
Between  United  States  and  LT\'  Steel 
Company"  ("Stipulation  of  Dismissal"). 

In  its  Complaint,  the  United  States 
sought  to  recover  response  costs 
incurred  by  the  United  States  in 
connection  with  the  Four  County 
Landfill  Site  in  Fulton  County.  Indiana 
(the  "Site").  The  complaint  alleges  that 
the  United  States  undertook  response 
actions  as  a  result  of  releases  or 


threatened  releases  of  hazardous 
substances  at  the  Site,  and  that  Perma- 
Fix  Environmental  Services  of  Michigan 
("Perma-Fix")  and  LTV  Steel  Company, 
Inc.  ("LTV"),  amoRg  other  named 
defendants,  were  jointly  and  severally 
liable  for  the  costs  of  such  response 
actions. 

Under  the  proposed  Consent  Decree, 
Perma-Fix  will  pay  $153,585  to  the 
Hazardous  Substances  Superfund  as 
partial  reimbursement  of  response  costs 
that  the  United  States  paid  in 
connection  with  the  Site  through  April 
30.  2002.  Under  the  proposed 
Stipulation  of  Settlement,  LTV  has 
agreed  to  the  entr\'  of  judgment  against 
it  for  $63,389  in  settlement  of  the 
United  States'  claims  for  recovery  of 
response  cost  that  the  United  States 
paid  in  connection  with  the  Site 
through  April  30.  2002.  Since  LTV  filed 
a  voluntary'  petition  for  bankruptcy  in 
the  Northern  District  of  Ohio  in 
December  of  2000,  which  was  docketed 
as  In  Re  LTV  Steel  Company,  Inc., 
Bankruptcy  No.  00-43866,  the 
Stipulation  of  Settlement  must  be 
submitted  to  the  bankruptcy  court  or 
approval  pursuant  to  Bankruptcy  Rule 
9019.  Under  the  terms  of  the  Stipulation 
of  Settlement,  the  United  States  shall  be 
allowed  a  general  unsecured  claim  for 
the  agreed  judgment  amount  of  S63.389. 
Only  the  amount  of  cash  received  by 
EPA  on  its  general  unsecured  claim 
shall  be  credited  by  EPA  to  the 
Hazardous  Substance  Superfund. 

The  Department  of  Justice  will 
receive,  for  a  period  of  30  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree 
and  the  proposed  Stipulation  of 
Settlement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  v.  American  Standard.  Inc..  et  al., 
D.J.  Ref.  90-11-3-07510. 

The  proposed  Consent  Decree  and  the 
proposed  Stipulation  of  Settlement  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  204  S.  Main  Street. 
South  Bend,  Indiana.  46601,  and  at  U.S. 
EPA  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  A 
copy  of  the  proposed  Consent  Decree, 
the  proposed  Stipulation  of  Settlement, 
or  both,  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Librarv',  PO 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  of  the  consent  Decree,  please 
enclose  a  check  in  the  amount  of  $7.25 
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(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury.  In 
requesting  a  copy  of  the  Stipulation  of 
Settlement,  please  enclose  a  check  of 
$5.75  (25  cents  per  page)  payable  to  the 
U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

IFR  Doc.  02-27067  Filed  10-23-02;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  2,  2002.  a 
proposed  Consent  Decree  in  United 
States  V.  Central  MN  Ethanol  Co-op, 
("Central  MN"),  Civil  Action  No.  CV02- 
3786  P AM/RLE  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Miimesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in  Little 
Falls,  Minnesota,  pursuant  to  Section 
113(b)  of  the  Clean  Air  Act  ("Act"),  42 
U.S.C.  7413(b)  (1983),  amended  by,  42 
U.S.C.  7413(b)  (Supp.  1991).  The  United 
States  sought  injunctive  relief  and  civil 
penalties  for  violations  of  the 
Prevention  of  Significant  Deterioration 
("PSD")  provisions  of  the  Act;  the  New 
Source  Performance  Standards 
("NSPS"),  40  CFR  pat  60,  subparts  Db, 
Dc.  DD,  Kb,  and  W;  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  ("NESHAP").  40  CFR  part  63, 
pursuant  to  sections  112(d)  and  112(g) 
of  the  Act;  and  the  Miimesota  state 
implementation  plan  ("SIP")  which 
incorporates  and/or  implements  the 
above-listed  federal  regulations.  Under 
the  proposed  settlement,  Central  MN 
will  install  air  pollution  control 
technology,  comply  with  new,  more 
stringent  emission  limits,  and  pay  a 
civil  penalty  of  $29,656.  The  Miimesota 
Pollution  Control  Agency  has  joined  in 
the  settlement  as  a  signatory  to  the 
Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Central  MN  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice.  Washington.  DC  20044-7611, 
and  should  refer  to:  United  States  v. 
Central  MN  Ethanol  Co-op,  D.J.  Ref  90- 
5-2-1-07784/2. 


The  Consent  Decree  may  be  examined 
at  the  Office  of  the  Attorney  General. 
NCL  Towers  Suite  900,  445  Minnesota 
Street,  St.  Paul,  MN  555101-2127,  and 
at  U.S.  EPA  Region  5,  77  West  Jackson 
Blvd.,  Chicago,  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library-, 
PO  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $16.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

William  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-27076  Filed  10-23-02;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  2,  2002.  a 
proposed  Consent  Decree  in  United 
States  v.  Chippewa  Valley  Ethanol 
Company,  LLP.,  and  Glacial  Plains 
Cooperative,  ("CVEC")  Civil  Action  No. 
CV02-3794  DSD/SRN  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Minnesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in 
Benson,  Minnesota,  pursuant  to  section 
113(b)  of  the  Clean  Air  Act  ("Act"),  42 
U.S.C.  7413(b)  (1983),  amended  by,  42 
U.S.C.  7413(b)  (Supp.  1991).  The  United 
States  sought  injunctive  relief  and  civil 
penalties  for  violations  of  the 
Prevention  of  Significant  Deterioration 
("PSD")  provisions  of  the  Act  and 
regulations  promulgated  thereunder.  In 
addition,  the  Complaint  alleges  that  the 
plant  is  in  violation  of  the  New  Source 
Performance  Standards  ("NSPS"),  40 
CFR  part  60,  subparts  Db.  Dc,  DD,  Kb. 
and  W;  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
("NESHAP"),  40  CFR  part  63,  pursuant 
to  sections  112(d)  and  112(g)  of  the  Act: 
and  the  Minnesota  state  implementation 
plan  ("SIP")  which  incorporates  and/or 
implements  the  above-listed  federal 
regulations.  Under  the  proposed 
settlement,  CVEC  will  install  air 
pollution  control  technology,  comply 
with  new,  more  stringent  emission 
limits,  and  pay  a  civil  penalty  of 
$38,624.  The  Minnesota  Pollution 
Control  Agency  has  joined  in  the 


settlement  as  a  signatory  to  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  CVEC  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611. 
and  should  refer  to:  United  States  v. 
Chippewa  Valley  Ethanol  Company. 
LLP.,  and  Glacial  Plains  Cooperative. 
D.J.  Ref  90-5-2-1-07784/3. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  Attorney  General. 
NCL  Towers  Suite  900,  445  Minnesota 
Street.  St.  Paul.  MN  55101-2127.  and  at 
U.S.  EPA  Region  5.  77  West  Jackson 
Blvd..  Chicago,  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Librar\-, 
PO  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $14.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

William  Brighton, 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  Saturn  I  Resources 

Division. 

IFR  Doc:.  02-27077  Filed  10-23-02;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTIWIENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  2.  2002.  a 
proposed  Consent  Decree  in  United 
States  V.  Corn  Plus.  ("Corn  Plus")  Civil 
Action  No.  CV02-3785  RHK/AJB  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Minnesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in 
Winnebago,  Minnesota,  pursuant  to 
section  1 1 3(b)  of  the  Clean  Air  Act 
("Act"),  42  U.S.C.  7413(b)  (1983). 
amended  by.  42  U.S.C.  7413(b)  (Supp. 
1991).  The  United  States  sought 
injunctive  relief  and  civil  penalties  for 
violations  of  the  Prevention  of 
Significant  Deterioration  ("PSD") 
provisions  of  the  Act  and  regulations 
promulgated  thereunder.  In  addition, 
the  Complaint  alleges  that  the  plant  is 
in  violation  of  the  New  Source 
Performance  Standards  ("NSPS"),  40 
CFR  part  60,  Subparts  Db.  Dc.  DD.  Kb, 
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and  W:  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
CNESHAP").  40  CFR  part  63.  pursuant 
to  sections  112(d)  and  112(g)  of  the  Ac:t; 
and  the  Minnesota  state  implementation 
plan  (  "SIP")  which  mcorporates  and/or 
implements  the  above-listed  federal 
regulations.  Under  the  proposed 
settlement.  Com  Plus  will  install  air 
pollution  control  technology,  complv 
with  new.  more  stringent  emission 
limits,  and  pay  a  civil  penalty  of 
$42,076  The  Minnesota  Pollution 
Control  Agency  has  joined  in  the 
settlement  as  a  signatory  to  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirtv  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Com  Plus  Consent 
Decree  Comments  should  be  addressed 
to  the  Assistant  Attorney  Ck>neral. 
Environment  and  Natural  Resources 
Division.  PO  Box  761 1.  US  Department 
of  Justice.  Washington,  DC  20044-761 1 . 
and  should  refer  to>t'n/7ed  Staffs  v 
Corn  Plus.  D.J.  Ref.  90-5-2-1-07784/4 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  Attorney  (General, 
NCL  Towers  Suite  900.  445  Minnesota 
Street.  St  Paul.  MN  55101-2127.  and  at 
U.S.  EPA  Region  5.  77  West  Jackson 
Blvd.,  Chicago.  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library. 
PO  Box  7611.  US  Department  of 
Justice.  Washington.  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no  (202)  514-0097.  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $15.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury 

William  Brighton, 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  Satural  Resources 

Division 

(FR  Doc  02-27072  Filed  10-23-02;  8  45  amj 

aiLUNG  COOC  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50  7.  notice  is  hereby 
given  that  on  October  2.  2002,  a 
proposed  Consent  Decree  in  I'nited 
States  V  Diversified  Energy  Company, 
("DENCO"),  Civil  Action  No.  CV02- 
3784  ADM/RLE  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Minnesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in 
Morris,  Minnesota,  pursuant  to  Section 


113(b)  of  the  Clean  Air  Act  ("Act").  42 
U.S.C.  7413(b)  (1983).  amended  bv.  42 
U.S.C.  7413(b)  (Supp.  1991).  The  United 
States  sought  injunctive  relief  and  civil 
penalties  for  violations  of  the 
Prevention  of  Significant  Deterioration 
("PSD")  provisions  of  the  Act  and 
regulations  promulgated  thereunder.  In 
addition,  the  (Complaint  alleges  that  the 
plant  is  in  violation  of  the  New  Source 
Performance  Standards  ( "NSPS").  40 
CFR  part  60.  subparts  Db.  Dc.  DD.  Kb. 
and  V^;  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
( "NESHAP").  40  CFR  part  63.  pursuant 
to  sections  112(d)  and  11 2(g)  of  the  act: 
and  the  Minnesota  state  implementation 
plan  ("SIP")  which  incorporates  and/or 
implements  the  above-listed  federal 
regulations.  Under  the  proposed 
settlement.  DENCO  will  install  air 
pollution  control  technology,  comply 
with  new.  more  stringent  emission 
limits,  and  pay  a  civil  penalty  of 
$34,975.  The  Minnesota  Pollution 
Control  Agency  has  joined  in  the 
settlement  as  a  signatory  to  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  DENCO  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  PO  Box  7611.  U.S.  Department 
of  Justice.  Washington.  DC  20044-7611. 
and  should  refer  to:  United  States  v. 
Diversified  Energy  Company.  D.J  Ref. 
90-5-2-1-00784/5. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  Attorney  General, 
NCL  Towers  Suite  900.  445  Minnesota 
Street,  St.  Paul.  MN  55101-2127,  and  at 
US  EPA  Region  5,  77  West  Jackson 
Blvd..  Chicago,  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  (]onsent  decree  Library. 
PO  Box  761 1 .  US  Department  of 
Justice.  Washington,  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no  (202) 514-0097.  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $18.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury 

William  Brighton. 

Assistant  C.hiH.  Environmental  Enforcement 

Section.  Envinjnment  and  .Satural  Resources 

Division. 

|FK  !)<><.    ():!-2707l  Filed  10-23-02;  8:45  am] 

BM.IJNG  COOC  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  tt>e  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  2,  2002,  a 
proposed  Consent  Decree  in  United 
States  V.  Ethanol  2000.  LLP.,  Broin  and 
Associates,  Inc..  and  Broin 
Management.  LLC,  ("Ethanol  2000") 
Civil  Action  No.  CV02-3788  MJD/JGL 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Minnesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in 
Luverne,  Minnesota,  pursuant  to  section 
113(b)  of  the  Clean  Air  Act  ("Act").  42 
U.S.C.  7413(b)  (1983),  amended  by.  42 
U.S.C.  7413(b)  (Supp.  1991).  The  United 
States  sought  injunctive  relief  and  civil 
penalties  for  violations  of  the 
Prevention  of  Significant  Deterioration 
("PSD")  provisions  of  the  Act  and 
regulations  promulgated  thereunder.  In 
addition,  the  Complaint  alleges  that  the 
plant  is  in  violation  of  the  New  Source 
Performance  Standards  ("NSPS"),  40 
CFR.  part  60.  Subparts  Db.  Dc.  DD,  Kb. 
and  W;  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
("NESHAP").  40  C.F.R.  part  63. 
pursuant  to  sections  112(d)  and  112(g) 
of  the  Act;  and  the  Minnesota  state 
implementation  plan  ("SIP")  which 
incorporates  and/or  implements  the 
above-listed  federal  regulations.  Under 
the  proposed  settlement.  Ethanol  2000 
will  install  air  pollution  control 
technology,  comply  with  new,  more 
stringent  emission  limits,  and  pay  a 
civil  penalty  of  $36,101.  The  Minnesota 
Pollution  Control  Agency  has  joined  in 
the  settlement  as  a  signatory  to  the 
Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  conunents 
relating  to  the  Ethanol  2000  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attomey  General, 
Environment  and  Natural  Resources 
Division.  PO  Box  7611.  U.S.  Department 
of  Justice.  Washington,  DC  20044-7611, 
and  should  refer  to:  United  States  v. 
Ethanol  2000,  LLP.,  Broin  and 
Associates.  Inc.,  and  Broin 
Management.  LLC.  D.J.  Ref.  90-5-2-1- 
07784/6. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  Attomey  General, 
NCL  Towers  Suite  900,  445  Minnesota 
Street,  St.  Paul.  MN  55101-2127,  and  at 
U.S.  EPA  Region  5.  77  West  Jackson 
Blvd..  Chicago.  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 


PO  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amoimt  of  $14.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury, 

William  Brighton, 

Assistant  Chief,  Environmental  "Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-27070  Filed  10-23-02;  8:45  am] 

BILUNG  CODE  4410-1  S-« 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttie  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  2,  2002,  a 
proposed  Consent  Decree  in  United 
States  V.  Agra  Resources  Cooperative,  dl 
hial  Exol,  Broin  and  Associates,  Inc., 
and  Broin  Management,  LLC,  Civil 
Action  No.  CV02-3789  MJD/JGL, 
("Exol")  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Miimesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in 
Albert  Lea,  Minnesota,  pvirsuant  to 
section  113(b)  of  the  Clean  Air  Act . 
("Act"),  42  U.S.C,  7413(b)  (1983), 
amended  by,  42  U,S.C.  7413(b)  (Supp. 
1991),  The  United  States  sought 
injunctive  relief  and  civil  penalties  for 
violations  of  the  Prevention  of 
Significant  Deterioration  ("PSD") 
provisions,  the  New  Source 
Performance  Standards  ("NSPS"),  40 
CFR  part  60,  subparts  Db.  Dc,  DD,  Kb, 
and  W;  and  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP").  40  CFR  part  63,  pursuant 
to  sections  112(d)  and  112(g)  of  the  Act; 
and  the  Minnesota  state  implementation 
plan  ("SIP")  which  incorporates  and/or 
implements  the  above-listed  federal 
regulations.  Under  the  proposed 
settlement,  Exol  will  install  air 
pollution  control  technology,  comply 
with  new,  more  stringent  emission 
limits,  and  pay  a  civil  penalty  of 
$30,409.  The  Miimesota  Pollution 
Control  Agency  has  joined  in  the 
settlement  as  a  signatory  to  the  Consent 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Exol  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attomey  General, 
Environment  and  Nat\iral  Resources 


Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to:  United  States  v. 
Agra  Resources  Cooperative,  d/b/a/ 
Exol,  Broin  and  Associates.  Inc.,  and 
Broin  Management.  LLC.  D.J.  Ref.  90- 
5_2_l-07784/7. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  Attorney  General, 
NCL  Towers  Suite  900.  445  Minnesota 
Street.  St.  Paul,  MN  55101-2127,  and  at 
U.S.  EPA  Region  5.  77  West  Jackson 
Blvd.,  Chicago,  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
PO  Box  7611,  U.S.  Department  of 
Justice,  Washington.  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood. 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $14.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

William  Brighton, 

Assistant  Chief  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-27069  Filed  10-23-02;  8:45  am] 

BiLUNG  CODE  441&-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 


settlement.  Gopher  State  will  comply 
with  new.  more  stringent  emission 
limits,  and  pay  a  civil  penalty  of 
S1S.904.  The  Minnesota  Pollution 
Control  Agency  has  joined  in  the 
settlement  as  a  signatory  to  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Gopher  State  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  PO  Box  7611.  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611. 
and  should  refer  to:  United  States  v. 
Gopher  State  Ethanol.  Inc.,  D.J.  Ref.  90- 
5-2-1-07784/8. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  Attorney  General, 
NCL  Towers  Suite  900,  445  Minnesota 
Street.  St.  Paul.  MN  55101-2127.  and  at 
U.S.  EPA  Region  5,  77  West  Jackson 
Blvd..  Chicago.  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library. 
PO  Box  7611.  U.S.  Department  of 
Justice.  Washington.  DC  20044-761 1  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202)  514-0097.  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $14.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 


Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  2,  2002.  a 
proposed  Consent  Decree  in  United 
States  V.  Gopher  State  Ethanol,  Inc., 
("Gopher  State").  Civil  Action  No. 
CV02-3793  DSD/SRN  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Miimesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in  St. 
Paul.  Minnesota,  pursuant  to  section 
113(b)  of  the  Clean  Air  Act  ("Act"),  42 
U.S.C.  7413(b)  (1983),  amended  by.  42 
U.S.C.  7413(b)  (Supp.  1991).  The  United 
States  sought  injunctive  relief  and  civil 
penalties  for  violations  of  the 
Prevention  of  Significant  Deterioration 
("PSD"),  provisions  of  the  Act  and 
regulations  promulgated  thereunder.  In 
addition,  the  Complaint  alleges  that  the 
plant  is  in  violation  of  the  New  Source 
Performance  Standards  ("NSPS").  40 
CFR  part  60,  Subparts  Db,  Dc,  DD.  Kb. 
and  W;  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
("NESHAP").  40  CFR  part  63,  pursuant 
to  sections  112(d)  and  112(g)  of  the  Act; 
and  the  Minnesota  state  implementation 
plan  ("SIP")  which  incorporates  and/or 
implements  the  above-listed  federal 
regulations.  Under  the  proposed 


William  Brighton. 

Assistant  Chief  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-27074  Filed  10-23-02:  8:45  am) 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttie  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  2.  2002.  a 
proposed  Consent  Decree  in  United 
States  V.  Heartland  Com  Products, 
("Heartland").  Civil  Action  No.  CV02- 
3790  RHK/AJB  was  lodged  with  the 
United  States  District  Court  for  the 
district  of  Minnesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in 
Wintrop.  Minnesota,  pursuant  to  section 
113(b)  of  the  Clean  Air  Act  ("Act").  42 
U.S.C.  7413(b)  (1983),  amended  by,  42 
U.S.C.  7413(b)  (Supp.  1991).  The  United 
sought  injunctive  relief  and  civil 
penalties  for  violations  of  the 
Prevention  of  Significant  Deterioration 
("PSD")  provisions  of  the  Act;  the  New 
Source  Performance  Standards 
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("NSPS").  40  CFR  part  60.  subparts  Db. 
Dc,  DD.  Kb.  and  W:  and  the  National 
Emi.ssion  Standards  ff)r  Hazardous  Air 
Pollutants  CNESH.^P  ■).  40  CFK  part  H3. 
pursuant  to  sections  n2(d)  and  1 12(g) 
of  the  Act;  and  the  Minnesota  state 
implementation  plan  ("SIP")  which 
incorporates  and/or  implements  the 
above-listed  federal  regulations.  Under 
the  proposed  settlement.  Heartland  will 
install  air  pollution  control  tfHihnology, 
comply  with  new.  more  stringent 
emission  limits,  and  pav  a  civil  penalty 
of  $39,969.  The  Minnesc^ta  Pollution 
Control  agency  has  joined  in  the 
settlement  as  a  signatory  to  the  Clon.sent 
Decree 

The  Department  of  justice  will  re<:eive 
for  a  period  of  thirty  (30)  davs  from  the 
date  of  this  publication  comments 
relating  tf)  the  Heartland  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  .Attorney  General. 
Environment  and  Natural  Resources 
Division.  PO  Bo,\  7611.  U.S.  Department 
of  Justice.  Washington,  DC  20444-7611. 
and  should  refer  to:  United  States  v. 
Heartland  Com  Products.  D.J.  Ref.  90- 
5-2-1-07784/9. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  .\ttornev  Cieneral. 
NCL  Towers  Suite  900.  445  Minnesota 
Street.  St.  Paul.  MN  55101-2127.  and  at 
U.S.  EPA  Region  5.  77  West  lackson 
Blvd..  Chicago.  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  bv 
mail  from  the  Consent  Decree  Library', 
PO  Bo.x  761 1,  U.S.  Department  of 
Justice.  Washington.  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  P'leetwood. 
fax  no.  (202)  514-0097.  phone 
confirmation  number  (202)  514-1547  hi 
requesting  a  copy,  please  enclo.se  a 
check  in  the  amount  of  S15.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

William  Brighton, 

Assistant  Chief.  Envimnmrntal  Enforcement 
Section.  Environment  and  Satiiral  Resources 
Division. 

IFR  D(»  02-27078  Filed  10-23-02;  8:4,5  am) 
aiUJNC  CODE  4410-IS-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  Oc:tober  2.  2002.  a 
proposed  Clonsent  Det;ree  in  United 
States  V  .Minnesota  Energy.  Civil  Action 
No.  CV02-3791  JEL/IGL  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Minnesota. 

In  this  action  the  United  States  sought 
to  resolve  claims  against  the  owners  and 
operators  of  an  ethanol  dry  mill  in 


Buffalo  Lake.  Minnesota,  pursuant  to 
section  113(b)  of  the  Clean  Air  Act 
(••Acf).42U.S.C.  7413(b)  (1983). 
amended  by.  42  U.S.C.  7413(b)  (Supp. 
1991).  The  United  States  .sought 
injunc:tive  relief  and  civil  penalties  for 
violations  of  the  Prevention  of 
Significant  Deterioration  ("PSD") 
provisions  of  the  Act;  the  New  Source 
Performanc:e  Standards  ("NSPS").  40 
CFR  part  60.  subparts  Db,  Dc,  DD.  Kb. 
and  VV;  and  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP"),  40  CFR  part  63.  pursuant 
to  sections  112(d)  and  112(g)  of  the  Act; 
and  the  Minnesota  state  implementation 
plan  ("SIP")  whic:h  incorporates  and/or 
implements  the  above-listed  federal 
regulations.  Uncier  the  proposed 
settlement.  Minnesota  Energy  will 
install  air  pollution  control  technology, 
comply  with  new.  more  stringent 
emission  limits. and  pay  a  civil  penalty 
of  S29.360  The  Minnesota  Pollution 
('ontrol  Agency  has  joined  in  the 
settlement  as  a  signatory  to  the  Consent 
Dec:ree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Minnesota  Energy 
Consent  Decree  C'omments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  PO  Box  7611.  U.S. 
Department  of  Justice.  Washington.  DC 
20044-761 1,  and  should  refer  to:  United 
States  V.  Minnesota  Energy.  DJ.  Ref.  90- 
5-2-1-07784/10. 

The  Consent  Decree  may  be  examined 
by  the  Office  of  the  Attorney  General. 
N(^L  Towers  Suite  900.  445  Minnesota 
Street,  St.  Paul.  MN  55101-2127.  and  at 
U.S.  EPA  Region  5.  77  West  Jackson 
Blvd..  Chicago.  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Librarv. 
PO  Box  761 1.  US  Department  of 
Justice.  Washington.  DC.  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood. 
fax  no.  (202)  514-0097.  phone 
confirmatiim  number  (202)  514-1547.  In 
requesting  a  c:opy,  please  enclose  a 
check  in  the  amount  of  Si  7.00  (25  cents 
per  page  reproduc;tion  cost)  payable  to 
the  US  Treasury. 

William  Brighton, 

Assistant  Chief.  Environmental  Enforcement 

Section.  Environment  and  .Natural  Resources 

Division. 

IFR  U(J<;.  02-27068  Fil.d  l{>-2:i-02:  8:45  am] 

BILLING  CODE  4410-IS-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  October  2.  2002.  a 
proposed  Consent  Decree  in  United 
States  v.  Pro-Corn.  LLC,  Broin  and 
Associates.  Inc..  and  Broin 
Management.  L.L.C..  Civil  Action  No. 
CV02-3786  PAM/RLE  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Minnesota. 

In  this  action,  the  United  States 
sought  to  resolve  claims  against 
operators  of  ethanol  dry'  mills  in 
Minnesota  pursuant  to  Section  113(b)  of 
the  Clean  Air  Act  ("Act").  42  U.S.C. 
§  7413(b)  (1983).  amended  bv.  42  U.S.C. 
7413(b)  (Supp.  1991).  The  Pro-Corn 
facility  is  located  in  Preston.  Minnesota. 
The  United  States  sought  injunctive 
relief  and  civil  penalties  for  violations 
of  the  Prevention  of  Significant 
Deterioration  ("PSD")  provisions  of  the 
Act  and  regulations  promulgated 
thereunder.  In  addition,  the  Complaint 
alleges  that  the  plant  is  in  violation  of 
the  New  Source  Performance  Standards 
("NSPS").  40  CFR  part  60.  subparts  Db. 
Dc.  DD.  Kb,  and  W;  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP"),  40  CFR  part  63,  pursuant 
to  Sections  112(d)  and  112(g)  of  the  Act; 
and  the  Minnesota  state  implementation 
plan  ("SIP")  which  incorporates  and/or 
implements  the  above-listed  federal 
regulations.  Under  the  proposed 
settlement,  Pro-Corn  will  install  air 
pollution  control  technology,  comply 
with  new.  more  stringent  emission 
limits,  and  pay  a  civil  penalty  of 
S32.828.  The  Minnesota  Pollution 
Control  Agency  has  joined  in  the 
settlement  as  a  signatory  to  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Pro-Corn  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  and  should  refer  to:  United 
States  V,  Pro-Corn,  L.L.C..  Broin  and 
Associates,  Inc..  and  Broin 
Management.  L.L.C..  D.J.  Ref.  90-5-2-1- 
07784/11. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  Attorney  General. 
NCL  Towers  Suite  900,  445  Minnesota 
Street,  St.  Paul,  MN  55101-2127,  and  at 
U.S.  EPA  Region  5,  77  West  Jackson 
Blvd.,  Chicago,  IL  60604.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 


P.O.  Box  7611,  U.S.  Department  of 
Justice.  Washington.  DC  20044-7611  or 
by  faxing  a  request  to  Tonia  Fleetwood, 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  hi 
requesting  a  copy,  please  enclose  a 
check  in  the  amoimt  of  $14.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

William  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-27075  Filed  10-23-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

October  16.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  docimientation  contact  Darrin 
King  on  202-693-4129  or  E-mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  ot 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  (202- 
395-7316).  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Resist  er. 
The  OMB  is  particularly  interested  in 

comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  New  collection. 

Title:  Quick  Turnaround  Surveys  on 
Workforce  Investment  Act 
Implementation. 

OMB  Number:  1205-ONEW. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Type  of  Response:  Reporting. 

Frequency:  1-time  each. 

Number  of  Respondents:  250. 

Annual  Responses:  5,000. 

Average  Response  Time:  1.5  hours. 

Estimated  Burden  Hours:  7,500. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 

services):  $0. 

Description:  The  Employment  and 
Training  Administration  is  seeking 
Office  of  Management  and  Budget 
approval  tor  a  plan  to  collect  data  from 
state  workforce  agencies  and  local 
workforce  investment  areas  on  issues 
relating  to  the  governance  and 
administration,  budgeting  and  funding, 
and  service  design  and  dehvery 
structure  of  workforce  programs 
authorized  by  the  Workforce  Investment 
Act.  Section  172  of  the  Workforce 
Investment  Act  is  the  authority  by 
which  ETA  will  collect  information 
proposed  in  this  information  collection 
plan. 

Marlene  J.  Howze, 

Acting  Departmental  Clearance  Officer. 

[FR  Doc.  02-27104  Filed  10-23-02:  8:45  am] 
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The  purpose  of  the  open  meeting, 
which  will  run  from  9  a.m.  to 
approximately  noon,  is  for  Working 
Group  members  to  finalize  their  report 
and  recommendations  for  presentation 
to  the  full  Advisory'  Council  and 
ultimately,  to  the  Secretary  of  Labor. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  sending  20  copies  on  or 
before  October  30,  2002,  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677.  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  693-8668.  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
wish  disabilities  who  need  special 
accommodations  should  contact  Sharon 
Morrissey  by  October  30  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Written 
statements  will  be  accepted  and 
included  in  the  record  of  the  meeting  if 
received  on  or  before  October  30. 

Signed  at  Washington,  DC  this  18th  day  of 
October.  2002. 
Ann  L.  Combs, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
IFR  Doc.  02-27100  Filed  10-2.3-02:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Worldng  Group  on  Education  and 
Training  of  Plan  Fiduciaries  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  the  Working  Group  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  assigned  to 
study  the  issue  of  educating  and 
training  plan  fiduciaries  will  hold  an 
open  pubhc  meeting  on  Thursday, 
November  7,  2002,  in  Room  N-5437  A- 
C,  U.S.  Department  of  Labor  Building, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210. 


DEPARTMENT  OF  UVBOR 

Pension  and  Welfare  Benefits 
Administration 

120th  Full  Meeting  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  the  120th  open  meeting  of 
the  full  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  Friday,  November  8,  2002,  in 
the  Secretary  of  Labor's  Conference 
Room  S-2508.  U.S.  Department  of  Labor 
Building,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  10  a.m.  and  end  at 
approximately  noon,  is  for  the  Council's 
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three  Working  Group  chairs  to  present 
their  groups'  final  reports  and 
recommendations  for  approval  by  the 
hill  Council  before  the  reports  are 
forwarded  to  the  Secretary  of  Labor 
Also  at  the  meeting,  the  five  departing 
members  will  be  cited  for  the 
completion  of  their  three-year  terms  of 
service. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  three  Working  Group  issue 
assignments — fiduciary  training  and 
education,  orphan  plans,  and  elec:tronu: 
reporting — by  submitting  20  copies  on 
or  before  October  30.  2002  to  Sharon 
Morrissey.  Executive  Sec.retary.  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor.  Suite  N-5677.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
requests  to  the  Executive  Sec;retary  or 
telephone  (202)  693-8668.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  Sharon 
Morrissey  by  October  30  at  the  address 
indicated. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advist)rv 
Council  at  the  above  address.  Written 
statements  will  be  ac:cepted  and 
included  in  the  record  of  the  mwjting  if 
received  on  or  before  October  30.  2002 

Signed  at  Washington,  Dt:.  this  IHth  day  ot 
October.  2002 

Ann  L.  Combs, 

Assistant  Secretary.  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc  02-27101  Filed  10-23-02;  8:45  anil 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  Orptian  Plans 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
IMeeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
use  1142.  a  public  meeting  will  be 
held  on  Thursday.  November  7,  2002,  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans 
Working  Group  assigned  to  study 
orphan  plans,  which  are  plans 


abandoned  by  all  plan  fiduciaries 
designated  to  manage  and  operate  the 
plans  and  their  assets. 

The  sessions  will  take  place  in  Room 
N-5437  A-(".  U.S.  Department  of  Labor 
Building.  Second  and  Constitution 
Avenue,  NW  .  Washington,  DC  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  from  1  p.m.  to  approximately 
3  p.m.,  is  for  Working  Group  members 
to  finalize  their  reports  and 
recommendations  for  presentation  to  the 
full  Advisory  Council  and  ultimately,  to 
the  Secretary  of  Labor. 

Members  of  the  public  are  encouraged 
to  file  a  written  .statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  October  30,  2002.  to  Sharon 
Morrissey,  Executive  Secretary.  ERISA 
Advisory  Council,  U.^  Department  of 
Labor.  Room  N-5677,  200  Constitution 
Avenue,  NW  .  Washington.  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  (iroup  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  693-8668.  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  Sharon 
Morrissey  by  October  30  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  t(;stif\ing.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Written 
statements  will  be  accepted  and 
included  in  the  record  of  the  meeting  if 
received  on  or  before  October  30. 

Signed  at  Washington.  DC,  this  18lh  day  of 
()<  toher.  2002 

Ann  L.  Combs, 

.^!^slstanl  Secretary.  Pension  and  Welfare 
Hfni'tits  Administration 

IKK  Do*    02-27102  Filed  10-23-02;  8:45  am| 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Working  Group  on  Electronic 
Reporting,  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
use.  1 142.  a  public  meeting  will  be 
held  Thursday.  November  7,  2002,  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans 


Working  Group  studying  electronic 
reporting. 

The  session  will  take  place  in  Room 
N-5437  A-C,  U.S.  Department  of  Labor 
Building,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210.  The 
purpose  of  the  open  meeting,  which  will 
last  from  3:15  p.m.  to  approximately  5  • 
p.m.,  is  for  Working  Group  members  to 
complete  their  report  and 
recommendations  for  presentation  to  the 
full  Advisory  Council,  and  ultimately, 
to  the  Secretary  of  Labor. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  October  30,  2002.  to  Sharon 
Morrissey,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  who  wish  to  address  the 
Working  Group  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  693-8668.  Oral 
presentations  will  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  Sharon 
Morrissey  by  October  30  at  the  address 
indicated  in  this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Written 
statements  will  be  accepted  and 
included  in  the  record  of  the  meeting  if 
received  on  or  before  October  30. 

Signed  at  Washington.  DC,  this  18th  day  of 
October,  2002. 

Ann  L.  Combs, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 

|FR  Doc.  02-27103  Filed  10-23-02;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 


FOR  FURTHER  INFORMATION  COKfTACT: 

Daniel  Schneider,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities.  Washington,  DC  20506; 
telephone  (202)  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/ or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  title  5.  United 
States  Code. 

1 .  Date:  November  1 ,  2002. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Stabilization  of 
Humanities  Collections,  submitted  to 
the  Division  of  Preservation  and  Access 
at  the  July  1.  2002  deadline. 

2.  Date:  November  5,  2002. 
Time:  8:30  a.m.  to  5  p.m. 
floom:  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1, 
2002  deadline. 

3.  Date:  November  8,  2002. 
Time:  8:30  a.m.  to  5  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1. 
2002  deadline. 

4.  Date:  November  18.  2002. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  426. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 


Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  at  the  September  16,  2002 
deadline. 

5.  Date:  November  19,  2002. 
Time:  8:30  a.m.  to  5  p.m. 
floom;  415. 

Progmm:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1 , 
2002  deadline. 

6.  Date:  November  22.  2002. 
Time:  8:30  a.m.  to  5  p.m. 
f?oom;  415. 

Program:  This  meeting  will  review 
applications  for  Library  &  Archival 
Preservation  and  Access/Reference 
Materials,  submitted  to  the  Division  of 
Preservation  and  Access  at  the  July  1 , 
2002  deadline. 

Daniel  Schneider, 

Acting  Advisory  Committee  Management 

Officer. 

[FR  Doc.  02-27050  Filed  10-23-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[License  No.  19-00915-03,  Docket  No. 
03004530] 

Consideration  of  Amendment  Request 
to  Remediate  a  Radioactive  Waste 
Burial  Site  at  ttie  U.S.  Department  of 
Agriculture  Facility  In  Ames,  lA  and 
Opportunity  for  a  Hearing 

The  Nuclear  Regulatory  Commission 
is  considering  amending  the  United 
States  Department  of  Agriculture's 
Byproduct  Materials  License  No.  19- 
00915-03  to  authorize  excavation  and 
remediation  of  the  radioactive  waste 
burial  site  located  at  its  facilities  in 
Ames.  Story  County,  Iowa. 

The  U.S.  Department  of  Agriculture 
(USDA)  submitted  a  request  dated 
August  16,  2002,  for  an  amendment  to 
Nuclear  Regulatory  Commission  (NRC) 
License  No.  19-00915-03.  The  licensee 
requests  approval  to  decommission  a 
radioactive  waste  burial  site  located  on 
its  property  in  Ames,  Iowa.  USDA 
proposes  to  excavate  the  site  and 
retrieve  the  buried  radioactive  waste  for 
shipment  to  a  commercial  waste 
disposal  site  in  accordance  with  the 
procedures  contained  in  that  and 
subsequent  submissions.  The  licensee 
has  retained  Cabrera  Services.  Inc.,  an 
NRC  licensee  (License  No.  06-30556- 
01),  to  perform  the  decommissioning 
and  remediation  of  the  site. 

The  amendment  request  by  United 
States  Department  of  Agriculture  and 


related  documents  are  available  for 
inspection  and  copying  for  a  fee  at  the 
Region  I  Office,  475  Allendale  Road, 
King  of  Prussia,  PA  19406.  The 
documents  may  also  be  viewed  in  the 
Agency-wide  Document  Access  and 
Management  System  (ADAMS)  located 
on  the  NRC  Web  site  at  bttp:// 
www.nrc.gov.  These  documents  include: 

Letter  from  U.S.  Department  of 
Agriculture  to  USNRC,  Region  I.  dated 
August  16,  2002  requesting  approval  to 
remediate  burial  site  at  National  Animal 
Disease  Center,  Ames,  lA,  with  enclosed 
Work  Plan.  (ML022330227) 

Letter  from  Cabrera  Services  to 
USNRC,  Region  I,  dated  August  20,  2002 
providing  documents  used  in  historical 
assessment  of  burial  site 
(ML022390595). 

Letter  from  USEPA,  Region  VII  to 
UDSA,  dated  August  6.  2002,  regarding 
Engineering  Evaluation  and  Cost 
Analysis  for  NADC,  Ames,  lA 
{ML022270115). 

Fax  from  USDA  to  USNRC,  Region  I 
dated  September  11,  2002  providing 
additioned  information  (ML022550516). 

Engineering  Evaluation  and  Cost 
Analysis  for  USDA  National  Animal 
Disease  Center.  Revision  1,  Final,  dated 
August  14,  2002  (ML022690109). 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact,  dated 
October  24,  2002  (ML022890591). 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  action 
may  file  a  request  for  a  hearing.  Any 
hearing  request  must  be  filed  with  the 
Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register:  be  served  on  the  NRC  staff 
(Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852  and  Region 

1,  Chief.  Nuclear  Materials  Safety 
Branch,  475  Allendale  Road,  King  of 
Prussia,  PA  19406),  and  on  the  licensee 
(U.S.  Department  of  Agriculture,  5601 
Simnyside  Avenue,  Mail  Stop  5510, 
Beltsville,  MD.  20705);  and  must 
comply  with  the  requirements  for 
requesting  a  hearing  set  forth  in  the 
Commission's  regulations,  10  CFR  Part 

2,  Subpart  L,  "Information  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 

These  requirements,  which  the 
request  must  address  in  detail,  are: 

1 .  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding 
(including  the  reasons  why  the 
requestor  should  be  permitted  a 
hearing); 
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3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  estabMsning  that 
the  request  for  hearing  is  timelv — that 
is,  filed  within  30  days  of  the  date  of 
this  notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestors  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding:  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  King  of  Prussid,  Pennsylvania,  this 
16th  day  of  C3ctober.  2002. 

For  the  Nuclear  Regulatory  Commission. 
fohn  D.  Kinneman. 

Chiff.  Xuclear  Materials  Safety  Branch. 
Division  of  Nuclear  Materials  Safety.  Region 
I. 

|FR  Doc  02-26<W4  Filed  10-23-02;  8:45  am| 

BtLLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Request  for  Candidates  - 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Notice. 

■  SUMMARY:  The  U.S.  Nuclear  Regulators- 
Commission  seeks  qualified  candidates 
for  the  Advisory  Committee  nn  Nuclear 
Waste.  Submit  resumes  to:  Ms.  Sherry 
Meador,  Administrative  Assistant, 
ACRS/ACNW.  Mail  Stop  T2E-2B,  US. 
Nuclear  Regulator\-  Commission, 
Washington,  DC  20,555-0001,  or  email 
address  SAMsiSHC  ^ov 
SUPPLEMENTARY  INFORMATION:  The 
Commission  established  the  ,Adyisory 
Committee  on  Nuclear  Waste  (ACNVV) 
to  provide  independent  technical 
review  of  and  advice  on  matters  related 
to  the  management  of  nuclear  waste, 
including  all  aspects  of  nuclear  waste 
disposal  facilities,  as  directed  bv  the 
Commission  The  ACNW  undertakes 
independent  studies  and  reviews  related 
to  disposal,  storage,  and  transportation 
of  both  high-  and  low-level  radioactive 
waste  including  interim  storage  of  spent 
nuclear  fuel;  materials  safety;  and 
facilities  decommissioning.  This 
encompasses  activities  related  to 
rulemakings,  associated  regulatory- 
guides,  and  technical  positions 
developed  to  support  and  clarify  NRC's 


nuclear  materials  and  radioactive  waste 
regulations.  Committee  members  are 
selected  from  a  variety  of  engineering 
and  sc:ientific  disciplines,  such  as  risk 
assessment,  chemistry,  mechanical 
engineering,  civil  engineering,  materials 
sciences,  and  the  earth  sciences.  At  this 
time,  candidates  are  being  sought  who 
have  15-20  years  of  experience, 
including  graduate  level  education,  in 
the  management  and  disposal  of 
radioactive  waste.  Committee  members 
serve  a  4-year  term  with  the  possibility 
of  reappointment  for  a  total  service  of  8 
years. 

Criteria  used  to  evaluate  candidates 
include  education  and  experience, 
demonstrated  skills  in  nuclear  waste 
management  matters,  and  the  ability  to 
solve  complex  technical  problems.  The 
Commission,  in  selecting  its  Committee 
members,  considers  the  need  for  a 
specific  expertise  to  accomplish  the 
work  expected  to  be  before  the  ACNW. 
For  this  position,  the  expertise  must  be 
dinM:tly  related  to  the  area  of  radioactive 
waste  disposal,  site  remediation  and 
closure  activities,  nuclear  fuel 
reprocessing,  chemistry,  chemical 
exchange  processes,  and  nuclear  fuel 
cycle.  Consistent  with  the  requirements 
of  the  Federal  Advisory  Committee  Act, 
the  Commission  seeks  candidates  with 
diverse  backgrounds,  so  that  the 
membership  on  the  Committee  will  be 
fairly  balanced  in  terms  of  the  points  of 
view  represented  and  functions  to  be 
performed  by  the  t;()mmittee. 

CcUididates  for  ACNW  appointments 
may  be  involved  in  or  have  financial 
interests  related  to  NRC-regulated 
aspects  of  the  nuclear  industry  Because 
conflict-of-interest  considerations  may 
restrict  the  participation  of  a  candidate 
in  ACNW  activities,  the  degree  and 
nature  of  any  such  restriction  on  an 
individual's  activities  as  a  member  will 
be  considered  in  the  selection  process. 
Each  qualified  candidate's  financial 
interests  must  be  reconciled  with 
applicable  Federal  and  NRC  rules  and 
regulations  prior  to  final  appointment. 
This  might  require  divestiture  of 
securities  or  discontinuance  of  certain 
contracts  or  grants.  Information 
regarding  these  restrictions  will  be 
provided  upon  request. 

A  resume  descrining  the  educational 
and  professional  background  of  the 
candidate,  including  any  special 
accomplishments  and  professional 
references  should  be  provided. 
Candidates  should  provide  their  current 
address,  telephone  number,  and  e-mail 
address.  All  candidates  will  receive 
careful  consideration.  Appointment  will 
be  made  without  regard  to  such  factors 
as  race,  color,  religion,  national  origin, 
sex,  age,  or  disabilities.  Candidates  must 


be  citizens  of  the  United  States  and  be 
able  to  devote  approximately  70-100 
days  per  year  to  Committee  business. 
Applications  will  be  accepted  until 
December  20,  2002, 

Ddlfd:  October  17.  2002. 
Andrew  L,  Bates, 

Advisory  Committee  Management  Officer. 
(FK  D(>( .  02-27002  Filed  10-23-02;  8:45  am] 

HLUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[License  No.  19-00915-03;  Docket  Number 
03004530] 

U.S.  Department  of  Agriculture,  Ames, 
lA;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Notice  of  Availability 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Environmental  Assessment  (EA) 

and  Finding  of  No  Significant  Impact 

(FONSI)  for  remediation  of  radioactive 

waste  burial  site,  U.S.  Department  of 

Agriculture,  Ames,  lA, 

summary:  The  U,S,  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  the  EA  and  FONSI  for  the 
remediation  of  the  radioactive  waste 
burial  site  at  the  U.S.  Department  of 
Agriculture  facility  in  Ames.  lA. 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  is 
considering  amending  the  United  States 
Department  of  Agriculture's  Byproduct 
Materials  License  No.  19-00915-03  to 
authorize  excavation  and  remediation  of 
the  radioactive  waste  burial  site  located 
at  its  facilities  in  Ames,  Story  County. 
Iowa. 

1.  Introduction 

The  U.S.  Department  of  Agriculture 
(USDA)  submitted  a  request  dated 
.•\ugust  16,  2002,  for  an  amendment  to 
Nuclear  Regulatory  Commission  (NRC) 
License  No.  19-00915-03.  The  licensee 
requests  approval  to  decommission  a 
radioactive  waste  burial  site  located  on 
its  property  in  Ames,  Iowa.  USDA 
proposes  to  excavate  the  site  and 
retrieve  the  buried  radioactive  waste  for 
shipment  to  a  commercial  waste 
disposal  site  in  accordance  with  the 
procedures  contained  in  that  and 
subsequent  submissions.  The  licensee 
has  retained  Cabrera  Services,  Inc.,  an 
NRC  licensee  (License  No.  06-30556- 
01),  to  perform  the  decommissioning 
and  remediation  of  the  site. 

The  burial  site  is  approximately  0.25 
acre  (0.1  hectare,  11,000  ft'  2,  1000  m^) 
in  the  National  Animal  Disease  Center 


(NADC)  located  on  USDA  property  in 
Ames,  Story  County,  Iowa,  In  addition 
to  the  burial  site,  about  80  NADC 
research  laboratories  and  other  facilities 
are  located  on  the  320  acre  (130  hectare) 
NADC  property.  The  licensee  buried 
radioactive  material  and  associated 
chemical  waste  (mostly  liquid 
scintillation  media)  at  the  site  from  1971 
(when  10  CFR  20.304  authorized  burial 
of  defined  radioactive  waste)  until 
January  1981  (when  10  CFR  20.304  was 
withdrawn).  The  waste  buried  is  typical 
of  that  generated  by  bench  "Scale 
research  with  radionuclides  and 
includes  such  items  as  lead  pigs,  vials, 
pipettes,  packaging  materials,  gloves, 
absorbent  paper,  test  tubes,  scintillation 
vials,  carbon  filters,  and  liquid 
scintillation  counting  fluid.  The 
licensee  estimates  that  the  volume  of 
buried  waste  is  40  cubic  yards  (30  m  ^) 
containing  250  millicuries  of  hydrogen 
3,  carbon  14,  and  nickel  63.  The  waste 
was  placed  in  double  plastic 
(polyethylene)  bags  and  then  buried  in 
16  separate  pits,  each  approximately  6 
feet  (1.8  m)  deep.  The  pits  lie  along  a 
straight  line  over  a  distance  of  about  300 
feet  (91  m).  Each  burial  is  covered  by 
about  3  feet  (0.9  m)  of  soil. 
2.  Purpose  and  Need  for  the  Proposed 
Action 

The  licensee  plans  to  construct 
additional  research  facilities  at  NADC 
that  may  disturb  and/ or  cover  part  or  all 
of  the  burial  site.  Removal  of  the  buried 
waste  will  facilitate  the  construction 
activities  and  will  avoid  future 
contamination  of  the  soil  and/ or 
groundwater  with  radioactive  and/or 
chemical  waste. 

There  is  currently  no  evidence  of  sou 
or  groundwater  contamination  with 
radioactive  material  or  hazardous 
chemicals.  However,  in  addition  to  the 
fact  that  it  will  be  necessary  to  disturb 
at  least  part  of  the  burial  during  the 
plarmed  construction,  the  waste  may 
deteriorate  with  the  passage  of  time, 
resulting  in  future  soil  and/or 
groundwater  contamination.  Therefore, 
the  licensee  plans  to  remediate  the  site 
prior  to  construction  of  the  new 
facilities.  The  licensee  is  also 
coordinating  the  remediation  activities 
with  the  U.S.  Environmental  Protection 
Agency  (EPA)  because  the  buried  waste 
includes  hazardous  chemicals.  USDA 
applied  for  and  obtained  from  EPA 
approval  for  remediation  of  the  burial 
site. 
3.  Proposed  Action 

The  licensee  plans  to  remove  the 
buried  waste  and  any  associated 
contamination,  properly  dispose  of  all 
waste  generated  and  release  the  burial 


site  for  unrestricted  use  prior  to 
construction  activities. 

The  licensee  performed  an  extensive 
review  of  available  records  and 
interviewed  appropriate  personnel  to 
determine  the  locations,  structure  of  and 
identity  of  the  radioactive  materials 
present  in  the  burials.  Records  indicate 
that  hydrogen  3,  carbon  14,  sodium  22. 
sulfur  35,  chlorine  36,  potassium  40. 
chromium  51,  nickel  63,  iodine  125, 
iodine  131,  and  radium  226  were  used 
at  the  facility  during  the  period  when 
the  burials  were  made.  However,  sulfur 
35,  chromium  51,  iodine  125,  iodine 
131,  and  sodium  22  have  relatively 
short  half-lives  and  were  eliminated 
from  consideration  during  the  planning 
of  the  decommissioning  because  the 
quantities  were  small  and  have 
undergone  decay  for  more  than  10  half- 
lives.  The  licensee's  records  indicate 
that  potassium  40  was  purchased  only 
once  in  1967,  in  an  exempt  amount," 
and,  therefore,  it  was  also  not 
considered  further.  Similarly,  chlorine 
36  was  screened  out  because  it  was 
acquired  in  solution  and,  according  to 
both  available  records  and  interviews 
with  users,  waste  containing  chlorine  36 
was  disposed  of  to  the  sanitary  sewer  at 
the  time  of  its  use.  The  licensee 
concluded  that  all  radium  226  was  in 
the  form  of  a  single  one  millicurie 
sealed  soiu-ce.  It  is  not  clear  if  that 
source  was  disposed  in  a  burial,  but,  if 
it  is  present,  it  should  be  possible  to 
locate  it  during  dose  rate  surveys  of  the 
site  that  will  be  performed  before  and 
during  the  excavations  or  during  the 
sorting  and  repackaging  of  the  waste  for 
disposal.  The  licensee  has  concluded 
that  the  buried  radioactive  waste 
contains  less  than  250  millicuries  of 
radioactive  material  (hydrogen  3,  carbon 
14,  and  nickel  63).  The  waste  was 
buried  in  double  plastic  (polyethylene) 
bags  in  16  separate  pits,  each 
approximately  6  feet  (1.8  m)  deep. 
These  pits  lie  along  a  straight  line  about 
6  feet  (1.8  m)  apart  over  a  distance  of 
about  300  feet  (91  m).  There  are  about 
3  feet  (0.9  m)  of  cover  soil  over  each  pit. 
The  licensee  used  these  conclusions  in 
planning  the  removal  of  the  burials. 

In  November  1989  the  licensee 
opened  the  first  burial  pit.  Observation 
and  soil  samples  taken  at  that  time  did 
not  indicate  leakage  of  radioactivity  or 
chemicals  from  the  bag  that  was  buried 
in  the  pit.  The  licensee  performed 
additional  monitoring  in  1996  by 
drilhng  six  wells  approximately  15  feet 
(4.6  m)  deep  around  the  burial  site. 
Analyses  of  soil  samples  taken  as 
recently  as  April  2000,  from  these  wells 
did  not  indicate  presence  of  any  volatile 
organic  compoimds.  In  September  2002, 
water  samples  from  the  wells  did  not 


indicate  any  radioactivity  above 
background.  Based  on  this  information 
and  observations  of  the  burial  in  1989. 
the  licensee  has  concluded  that  the 
plastic  bags  containing  the  waste  are 
largely  intact  which  should  facilitate 
removal  of  the  waste. 

The  licensee  plans  to  retrieve  the 
buried  waste  by  excavating  the  burial 
site  in  three  stages.  The  first  stage  will 
be  accomplished  using  a  mechanical 
excavator  to  dig  a  trench  8  feet  (2.4  m) 
to  12  feet  (3.7  m)  wide  and  3  feet  (0.9 
m)  deep  approximately  300  feet  (91  m) 
long  that  will  include  all  16  pits.  The 
second  stage  will  involve  digging  a 
narrower  trench  symmetrically  located 
within  the  first  trench.  This  will  be 
accomphshed  by  carehiUy  removing  soil 
in  2-4  inch  (  5-10  cm)  layers  to  reduce 
the  risk  of  puncturing  or  tearing  the 
buried  bags.  The  third  stage  will  begin 
when  the  top  of  a  bag  or  other  evidence 
of  waste  appears.  Then  excavation  will 
be  performed  by  hand  (to  minimize  the 
potential  for  rupture  of  bags  or  the 
spread  of  waste  or  contamination)  until 
each  bag  or  all  identifiable  waste  is 
retrieved.  A  one-foot  layer  of 
surrounding  soils  will  be  removed  from 
all  surfaces  of  each  pit  following  the 
extraction  of  the  bags  and/or  waste. 

After  all  visible  waste  and  the 
additional  foot  of  soil  is  removed,  the 
pits  will  be  surveyed  for  radioactive 
contamination  following  an  approach 
developed  using  the  guidance  provided 
in  NUREG  1575,  "Multi-Agency 
Radiation  Survey  and  Site  Investigation 
Manual"  (MARSSIM).  The  licensee  will 
collect  samples  from  the  surface  and  at 
a  depth  of  about  1  foot  (30  cm)  below 
the  bottom  and  behind  the  walls  of  each 
pit.  Each  sample  will  be  analyzed  for 
radioactivity  and  compared  to  the 
decommissioning  goals  selected  by  the 
licensee  (described  below).  The 
measurements  will  be  made  with  a 
Minimum  Detectable  Activity  (MDA)  of 
about  50%  of  the  goal. 

The  surface  sample  data  will  be 
compared  to  the  decommissioning  goal. 
The  subsurface  sample  data  will  be 
compared  to  a  background  reference 
area  to  demonstrate  that  residual 
contamination  is  limited  to  the  first  15 
cm  of  soil,  if  any  is  present  at  all.  The 
sampling  procedure  is  designed  to 
assure  the  decommissioning  goals  are 
applied  in  a  fashion  consistent  with  the 
limitations  placed  on  the  published 
screening  values  which  are  the  basis  for 
approval  of  the  goals.  Additional  soil,  in 
6  inch  layers,  will  be  removed  if  the 
analytical  results  indicate 
contamination  in  excess  of  the  goals  in 
surface  samples  or  in  excess  of 
backgroimd  in  the  subsurface  samples. 
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If  the  licensee's  surveys  indicate  the 
presence  of  significant  soil 
contamination,  sufficient 
characterization  will  be  performed  to 
support  the  development  of  custom 
derived  concentration  guidelines 
(DCGLs)  for  the  site 

The  N'RC  publishe<l  screening  values 
for  radioactive  contamination  in  soil 
based  on  an  annual  dose  limit  of  25 
millirems  in  the  Federal  Register  [M  F'R 
B8395-96.  December  7.  1999  and  (>.=)  F-"K 
.37186.  [une  13.  2002).  The  licensee  used 
EPA  s  Generic  Soil  Scr**ening  Guidance, 
the  computer  code  RESRAD  and  a  dose 
limit  of  15  millirems/vear  in  order  to 
choose  decommissioning  goals  that 
would  be  acceptable  to  the  NRG  as  well 
as  the  EPA  The  values  selected  bv  the 
licensee  are  less  than  the  published 
screening  values  and.  therefore,  are 
acceptable  to  the  .NRG  for  surface  soil. 
As  discussed  above,  the  licensee's 
procedures  are  appropriate  to  assure 
that  the  goals  are  applied  in  accordance 
with  published  guidance 

All  exciivaled  waste  will  be  stored 
temporarily  in  an  enclosed  sealand 
container  after  visual  examination  to 
verif\'  integrity  of  each  bag  The  licensee 
has  procedures  for  gathering  and 
containing  any  waste  which  may  escape 
from  the  bags  There  will  be  a  closed 
tent  within  this  container  fitted  with  a 
High  Efficiency  Particulate  Air  (HEP.M 
filtration  unit  to  control  potential 
airborne  contaminants.  Each  bag  or 
container  of  waste  will  be  opened 
within  the  lent  and  the  waste  material 
will  be  segregated,  characterized  in 
accordance  with  approved  licensee 
procedures,  applicable  regulations  and 
waste  disposal  facility  acceptance 
criteria.  All  waste,  including  any 
contaminated  soil,  will  be  prtjperlv 
packaged  and  shipped  off  site  for 
disposal  at  an  appropriate  commercial 
waste  disposal  facility.  The  traffic 
generated  by  the  shipment  of  the 
radioactive  waste  is  expected  to  be  a 
small  fraction  of  the  traffic  for  the  entire 
site.  The  licensee  estimates  less  than  10 
truckloads  with  no  more  than  three 
trucks  at  the  site  at  any  one  time  The 
licensee  has  appropriate  procedures  for 
controlling  the  exposures  of  workers 
and  releases  to  the  environment  during 
these  operations. 

Following  the  removal  of  all  wa.sto 
and  contaminated  soil,  anv  additional 
necessar\-  final  status  surveys  will  be 
performed  in  accordance  with  the 
guidance  m  NUREG  1575.  -Multi- 
Agency  Radiation  Survey  and  Site 
Investigation  Manual  "  (MARSSIM). 
Based  on  the  actual  survey  results,  the 
licensee  will  prepare  and  submit  for 
approval  a  ground  water  monitoring 
plan  for  a  specified  time  period  The 


licensee  expects  to  complete  the 
decommissioning  of  the  site  late  in 
2002.  submit  a  Final  Status  Survey 
Report  and  request  approval  to  release 
the  site  for  unrestricted  use. 

4.  Alternatives  to  the  Proposed  Action 

The  licensee  considered  four 
alternatives  with  regard  to  the  burial 
site  One  alternative  is  to  take  no  action. 
I'nder  this  alternative  monitoring  and 
control  would  continue,  but 
decommissioning  actions  would  not  be 
performed  Therefore,  the  risk  of 
exposure  to  existing  chemical  and 
radiological  material  would  not  be 
reduc  ed.  and  would  be  expected  to 
increase  over  time.  In  addition,  the 
licensee  would  either  be  forced  to 
relocate  the  planned  building  or  to  take 
control  measures  similar  to  those 
proposed  for  the  decommissioning 
during  ctmstruction.  The  impact  of 
reloc  ating  the  building  would  be 
additional  design  and  construction 
expenses  along  with  delays  in 
construction  If  the  building  is  not 
relocated,  the  additional  control 
measures  during  construction  would 
have  impacts  similar  or  greater  than 
those  expected  during  the  remediation. 
A  seccmd  alternative  is  to  implement 
additional  containment  and 
institutional  ccjntrols.  This  might 
involve  covering  the  burial  site  with 
additional  soil  cover  and  additional 
institutional  and  engineering  controls  to 
help  ensure  that  the  waste  material 
remains  contained  within  the  burial 
site  This  alternative  would  prevent 
future  use  of  the  burial  site  location. 
The  licen.see  concluded  that  this 
alternative  does  not  adequately  control 
risks  and  does  not  meet  the 
requirements  of  regulatory  agencies 
(EP.\  and  the  NRG).  The  main  impacts 
of  this  alternative  are  permanent  loss  of 
use  t)f  the  land  area  and  the  additional 
cost  for  containment  and  institutional 
controls. 

A  third  alternative  considered  by  the 
licensee  involves  excavation  of  the 
buried  waste  and  transporting  it  to  an 
on-site  storage  facility  until  disposal  off 
site  The  licen.see  estimated  that  this 
alternative  would  take  over  5  years  to 
implement.  The  licensee  did  not 
consider  this  alternative  further  because 
of  the  impacts  of  additional  costs, 
additional  construction  on  the  site  and 
the  loss  of  use  of  the  location  for  a 
protracted  period  of  time. 

The  preferred  alternative  is  removal  of 
the  buried  waste  and  any  contaminated 
soil  followed  by  prompt  and  appropriate 
disposal,  as  described  above.  'This 
alternative  allows  productive  use  of  the 
area  of  the  burial  site  and  prevents 
future  contamination  of  soil  and 


possibly  groundwater  with  radioactive 
material  and  hazardous  chemicals. 

5.  Affected  Environment  and 
lustification  of  the  Action 

The  burial  site  is  about  0.25  acre  (0.1 
hectare)  of  the  320  acre  (130  hectare) 
NADC  research  complex  in  Story 
Gounty,  within  the  incorporation  limits 
of  Ames,  Iowa.  There  are  more  than  80 
buildings  and  other  facilities  in  the 
research  complex.  The  city  of  Ames  had 
a  population  of  approximately  51.000 
according  to  the  2000  census.  All  people 
in  the  vicinity  of  NADG  are  served  by 
ground  water,  either  from  the  Ames 
municipal  wells  or  from  private  wells. 
The  nearest  potable  municipal  well  is 
located  approximately  1.8  miles  (2.9 
km)  from  the  waste  site.  The  nearest 
private  residence  is  0.8  mile  (1.3  km) 
from  the  waste  site. 

The  NADG  research  complex  is 
bounded  on  the  east  by  Interstate 
Highway  35.  on  the  south  by  the 
USDA's  National  Veterinarv-  Services 
Laboratories  (an  additional  153  acres  (62 
hectares)  of  USDA  property),  on  the 
west  by  Dayton  Road  and  on  the  north 
by  agricultural  lands.  Land  use  in  the 
vicinity  of  the  NADG  is  commercial  to 
the  south,  residential  to  the  west  and 
agricultural  to  the  north  and  east. 

Topography  in  the  vicinity  of  NADG 
is  gently  rolling  with  a  divide  which 
causes  approximately  one  third  of  the 
facility's  drainage  to  flow  towards  the 
southwest  with  the  rest  of  the  drainage 
flowing  generally  northeast.  The 
drainage  flows  overland  and  percolates 
into  the  soil.  It  can  be  intercepted  by 
storm  sewers,  roadside  ditches,  or  it  can 
reach  the  Skunk  River  about  one  mile 
(1.6  km)  southwest  of  the  burial  site. 
The  Skunk  River  is  not  used  for 
drinking  water.  Near  the  burial  site,  the 
ground  water  flows  west  with  a  slight 
southwest  trend.  The  ground  water  flow 
is  somewhat  independent  of  surficial 
water  flow.  Soil  of  the  site  is  mainly 
composed  of  clay  loams  and  loams. 

Four  major  aquifer  types  exist  in  Stor\' 
Gounty:  Alluvial  aquifers,  bedrock 
aquifers,  buried  channel  aquifers,  and 
drift  aquifers.  The  upper  bedrock 
aquifer  underlies  all  of  Story  Gounty. 
Overlying  the  upper  bedrock  aquifer  are 
surficial  aquifers  and  surface  streams. 
The  upper  bedrock  aquifer  and  surficial 
aquifers  produce  approximately  75 
percent  of  the  county's  public  water 
supply.  Drift  aquifers,  which  are  not 
present  in  the  vicinity  of  NADC  produce 
the  remaining  25  percent.  A  buried 
channel  aquifer  provides  drinking  water 
in  the  Ames  area.  Only  the  upper 
bedrock  aquifer  is  present  under  NADC 
and  is  approximately  150  feet  (48  m) 
beneath  the  ground  surface.  There  are 


approximately  50  feet  (15  m)  of 
essentially  impermeable  clay  betwreen 
the  aquifer  and  the  ground  surface  at 
NADC.  Therefore,  the  burial  has 
presented  and  the  planned 
decommissioning  activities  will  present, 
little  danger  to  the  potable  water  supply. 

While  me  burial  site  is  unlikely  to 
affect  potable  water  supplies,  the  upper 
local  groundwater  table  may  be  less 
than  5  feet  (1.5  m)  beneath  the  surface 
during  the  rainy  seasons  of  the  year. 
Water  levels  in  the  monitoring  wells 
around  the  burial  site  have  been 
measiired  at  less  than  4  feet  (1.2  m) 
beneath  the  ground  in  early  spring.  It  is 
possible  that  the  buried  waste  may  at 
times  have  been  be  surrounded  by  the 
ground  water.  Over  time  contact 
between  the  buried  waste  and  ground 
water  might  make  contamination 
available  to  surface  plants  and  foraging 
animals.  However,  recent  sampling  of 
these  wells  found  no  radioactivity  above 
natural  background  in  the  water. 

The  vegetation  on  the  site  is  primarily 
introduced  grasses  and  alfalfa  and  most 
of  the  undeveloped  land  on  the  NADC 
is  utilized  for  animal  foraging  and 
pasting.  Animals  that  inhabit  the  site 
are  moles,  deer  mice",  red  fox,  striped 
skimk,  raccoon,  badger,  and  an 
occasional  whitetail  deer.  Birds  such  as 
homed  larks,  killdeer,  vesper  sparrow, 
and  ring  necked  pheasants  would  likely 
inhabit  the  site.  No  unusual,  threatened 
or  endangered  species  of  vegetation  or 
wildlife  are  known  or  expected  to  occur 
on  the  site.  There  are  approximately  15 
acres  (6.1  hectares)  of  wetlands  in  a 
ravine  approximately  one-half  mile  to 
the  east  of  NADC. 

Analyses  of  soil  and  water  samples 
from  the  monitoring  wells  and  one  of 
the  burial  pits  indicate  that  the  buried 
waste  material  has  not  left  the  burials 
and  has  not  had  an  adverse  impact  on 
the  surrounding  environment.  However, 
the  licensee  plans  construction 
activities  near  the  burial  site  and  these 
activities  will  change  the  imderground 
profile  of  the  burial  site.  If  the  waste 
remains  buried,  the  leakage  may  occur 
during  construction  or  in  the  future. 
Leaking  material  could  be  transferred  to 
soil  and  local  plants  and  thence  to 
foraging  animals.  Due  to  the  planned 
disturbance  of  the  area  and  the  possible 
future  deterioration  of  the  waste  it  is 
prudent  to  remediate  the  site  now.  This 
will  avoid  the  spread  of  contamination 
into  the  environment  and  possibility  of 
exposure  of  members  of  the  public. 

6.  Enviroimieiital  Impacts  of  the 
Proposed  Action  and  Mitigating 
Measures 

The  licensee  and  its  contractors  have 
committed  to  comply  with  all  pertinent 


enviroirniontal  requirements  to  protect 
human  health  and  the  environment 
during  the  implementation  of  the 
proposed  action.  The  licensee  will 
follow  appropriate  standards  set  by  the 
U.S.  Occupational  Safety  &  Health 
Administration  (OSHA)  to  ensure 
worker  health  and  safety,  and  will 
obtain  all  necessary  permits  ft-om  the 
local  and  state  authorities. 

Impacts  of  deconmiissioning  activities 
such  as  increased  noise  and  traffic  are 
not  expected  to  be  significant  because  of 
the  small  area  to  be  remediated  and  the 
fact  that  only  a  few  pieces  of 
construction  equipment  will  be  used  to 
avoid  dispersal  of  the  waste  during 
remediation.  The  burial  site  is  currently 
fenced  and  not  available  to  general 
access.  The  exclusion  area  and 
congestion  in  the  area  will  increase 
somewhat  during  remediation,  but  the 
time  of  remediation  is  short  (4  to  6 
weeks)  and  there  is  adequate  space  to 
reroute  traffic  and  other  activities.  The 
main  environmental  impacts  are 
expected  to  be  disturbance  of  the 
ground  surface,  the  possibility  of  local 
soil  erosion  and  the  collection  of 
precipitation  in  open  excavations 
leading  to  the  generation  of  potentially 
contaminated  water. 

The  licensee's  procedures  for  the 
excavation  of  the  site  are  described  in 
detail  in  a  letter  dated  August  16,  2002, 
with  enclosed  Work  Plan.  The 
procedures  are  adequate  to  prevent  or 
control  soil  erosion  and  the  spread  of 
radioactive  and  chemical 
contamination.  Since  the  amount  of 
radioactivity  is  not  large  and  is  most 
hkely  well  contained,  the  risk  of 
contamination  spread  is  low  and  can  be 
controlled  by  the  licensee's  procedures. 
Berms  will  be  built  around  the 
excavated  pits  and  soil  storage  areas  to 
prevent  water  ft-om  getting  into  these 
areas  and  to  control  erosion.  During 
excavation  and  screening  dust  will  be 
controlled  by  misting  with  water  and 
excavated  soil  will  be  covered  to 
prevent  it  from  becoming  airborne. 
Wash  water  and  precipitation  will  be 
collected,  stored  in  tanks,  sampled  and 
disposed  of  in  accordance  with 
applicable  regulatory  reauirements. 

The  licensee  has  developed 
procedures  to  control  personnel 
exposures  and  to  prevent  the  spread  of 
radioactive  contamination  to  other  areas 
dvu-ing  and  following  excavation.  A 
boundary  (Construction  Zone)  will  be 
established  to  mark  the  areas  where 
excavation  and  remedial  activities  will 
be  performed.  Access  to  the  areas  within 
this  boundary  will  be  controlled  by  the 
use  of  temporary  fencing  with  clearly 
defined  access  points.  A  Radiological 
Control  Zone  will  be  established  within 


the  Construction  Zone  to  isolate  the 
areas  that  could  become  radiologically 
contaminated.  All  areas  will  be 
appropriately  posted. 

Airborne  contamination  sur\'eys  and 
other  appropriate  radiological  sur\  eys  of 
the  soil  and  the  trench  surfaces  will  be 
made  during  and  after  removal  of  each 
soil  layer.  These  surveys  will  determine 
if  there  was  leakage  into  the  soil  from 
the  waste  and  ensure  that  workers  are 
not  exposed  to  radiation  from  any 
unexpected  source. 

Spread  of  contamination  from  the 
burials  would  likely  be  by  surficial  or 
underground  water  currents.  Such  a 
spread  of  contamination  is  expected  to 
be  directed  downward  or  laterally  and. 
therefore,  radioactive  contamination  is 
not  expected  in  the  top  layer  of  soil. 
Therefore,  the  soil  excavated  during  the 
first  and  second  stages  (top  layers)  will 
be  spread  in  a  6-inch  layer  on 
polyethylene  sheeting  of  at  least  10  mil 
thickness  in  a  designated  lay  down  area 
for  screening  and  potential  segregation. 
The  plan  is  to  use  as  much  of  this  soil 
as  possible  for  backfill  of  the  trench. 
Soil  excavated  during  the  third  stage 
(after  the  tops  of  the  bags  become 
visible)  will  be  loaded  into  intermodal 
containers  and  covered  with  tarps.  This 
soil  will  be  more  extensively  sampled 
for  contamination.  All  soil 
contaminated  in  excess  of  the  of  the 
decommissioning  goals  will  be  shipped 
to  an  approved  disposal  site. 

After  radiological  sur\'eys  confirm 
that  the  site  meets  the  decommissioning 
goals,  the  burial  site  will  be  filled  with 
the  excavated  non-contaminated  soil 
and,  if  necessary,  additional  clean  fill. 
The  site  will  either  be  incorporated  into 
a  major  construction  project  or 
appropriately  vegetated.  All  waste  and 
any  contaminated  soil  removed  will  be 
transferred  to  a  commercial  burial  site. 
The  licensee  will  perform  final 
radiological  surveys  of  the  site  to  ensure 
that  the  site  meets' NRG  criteria  for 
release  for  unrestricted  use. 

All  contaminated  items  or  material, 
including  the  equipment  used  in  the 
excavation,  will  either  be 
decontaminated  in  a  designated  area 
near  the  burial  site,  or  disposed  of  in 
accordance  with  licensee's  approved 
radiation  safety  procedures. 

The  licensee's  procedures  to  initiate, 
accomplish  and  complete  the 
remediation  of  the  burial  site  adequately 
address  concerns  about  the  protection 
and  radiological  safety  of  members  of 
the  public  and  wor  ers,  the 
enviroimient,  and    atural  resources  in 
the  area. 
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7.  Endangered  Species  and  Historical 
Site  Review 

No  unusual,  threatened,  or 
endangered  species  of  vegetation  or 
wildlife  are  known  or  e.xpected  to  occur 
on  the  NADC  property.  There  are  no 
habitats  of  endangered  species  on  the 
NADC  property.  Wetlands  near  the 
NADC  property  are  not  involved  in  the 
remediation  activities.  These 
conclusions  were  confirmed  in 
discussions  with  the  U.S.  Fish  and 
Wildlife  Service. 

The  Iowa  State  Historical  Societv  has 
reviewed  the  site  and  planned  activities 
and  concluded  that  it  is  unlikelv  that 
any  areas  of  historical  significance  arp 
involved. 

8.  Agencies  and  Persons  Consulted 

Scott  Marquess,  U.S.  Environmental 
Protection  Agency.  The  EPA  is 
reviewing  the  proposed  remediatioa, 
has  approved  the  project  and  will 
monitor  the  implementation  of  the 
remediation  activities. 

Daniel  McGhee.  State  of  Iowa. 
Department  of  Public  Health.  The 
Department  of  Public  Health 
representative  indicated  knowledge  of 
the  site  including  the  research  uses  of 
radioactive  material,  supports  the 
removal  of  the  burial  site  and  had  no 
special  concerns  about  the  removal. 

Wayne  Fisher.  U.S.  Fish  and  Wildlife 
Service,  Contact  discussed  in  Section  7. 

Daniel  K  Higginbottam.  Iowa  State 
Historic  Preservation  Office.  Contact 
discussed  in  Section  7. 

9.  Sources  Used 

Letter  from  U.S.  Department  of 
Agriculture  to  USNRC.  Region  I.  dated 
August  16.  2002.  requesting  approval  to 
remediate  burial  site  at  National  Animal 
Disease  Center.  Ames.  lA.  with  enclosed 
Work  Plan  (ML022330227). 

Engineering  Evaluation  and  Cost 
Analysis  for  L'SDA  National  .Animal 
Disease  Center.  Revision  1.  Final,  dated 
August  14.  2002  (ML022690109) 

Letter  from  Cabrera  Ser\ices  to 
USNRC.  Region  I,  dated  August  20. 
2002.  providing  documents  used  in 
historical  assessment  of  burial  site 
(ML022390595). 

Letter  from  USEPA.  Region  VII  to 
UDSA.  dated  August  6.  2002.  regarding 
Engineering  Evaluation  and  Cost 
Analysis  for  NADC.  Ames.  lA 
(MLd22270115). 

Fax  from  USDA  to  USNRC.  Region  I 
dated  September  11.  2002  providing 
additional  information  (ML022550516). 

Fax  from  Cabrera  Services  to  USNRC, 
Region  I,  dated  October  3.  2002  which 
encloses  letter  from  Iowa  State 


Historical  Society  to  USDA,  date  July 
22.  2002  (ML022890418). 

10.  Finding  of  no  Significant  Impact 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  and  the  Commission's 
regulations  in  10  CFR  part  51,  the 
Commission  has  determined  that  there 
will  not  be  a  significant  effect  on  the 
quality  of  the  human  environment 
resulting  from  the  excavation  and 
retrieval  of  the  buried  waste  and  transfer 
to  an  off  site  waste  disposal  facility. 
Accordingly,  the  preparation  of  an 
Environmental  Impact  Statement  is  not 
required  for  the  proposed  amendment  to 
Byproduct  Material  License  No.  19- 
00915-03,  which  will  authorize 
decommissioning  of  the  burial  site.  This 
determination  is  based  on  the  foregoing 
Environmental  Assessment  performed 
in  accordance  with  the  procedures  and 
criteria  in  10  CFR  part  51. 
"Environmental  Protection  Regulations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions." 

The  amendment  request  by  United 
States  Department  of  Agriculture  and 
related  documents  are  available  for 
inspection  and  copyiftg  for  a  fee  at  the 
Region  I  Office.  475  Allendale  Road. 
King  of  Prussia,  PA  19406.  The 
docurnents  may  also  be  viewed  in  the 
Agency-wide  Document  Access  and 
Management  System  (ADAMS)  located 
on  the  NRC  website  at  ivwTv.nrc.gov. 

Dated  at  King  of  Prussia,  Pennsylvania,  this 
IHth  day  of  October.  2002. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  D.  Kinneman, 

ChifJ,  XuclfdrMatf'rials  Safety  Branch, 
Division  of  Nuclear  Materials  Safety.  Region 
I 
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NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  on  the  Memorandum  of 
Understanding  Between  the 
Environmental  Protection  Agency  and 
the  Nuclear  Regulatory  Commission; 
Consultation  and  Finality  on 
Decommissioning  and 
Decontamination  of  Contaminated 
Sites 

agency:  Nuclear  Regulatory 
(commission  (NRC). 
ACTION:  Notice  of  meeting. 


SUMMARY:  NRC  will  host  a  public 
meeting  in  Rockville,  Maryland.  During 
the  meeting,  staff  from  the 
Environmental  Protection  Agency  and 


the  Nuclear  Regulatory  Commission  will 
discuss  the  Memorandum  of 
Understanding  (MOU)  Between  the 
Environmental  Protection  Agency  and 
the  Nuclear  Regulatory  Commission 
titled,  "Consultation  and  Finality  on 
Decommissioning  and  Decontamination 
of  Contaminated  Sites,"  and  proposed 
plans  for  its  implementation.  The  MOU 
can  be  viewed  on  the  Internet  at  the 
following  Web  site:  http://www.nrc.gov/ 
reading-rm/doc-colIections/news/2002/ 
02-120.html  EPA  also  has  additional 
information  at  the  following  Web  site: 
http://www.epa.gov/superfund/ 
resources/ radiation/ mou. htm. 

Purpose:  This  meeting  will  provide  an 
opportunity  to  discuss  the  MOU  and 
next  steps  in  implementation. 

DATES:  The  meeting  is  scheduled  for 
Tuesday  November  5.  2002,  from  1  pm 
to  4:30  pm.  The  meeting  is  open  to  the 
public. 

ADDRESSES:  NRC's  Auditorium  is  at  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland.  Visitor 
parking  around  the  NRC  building  is  not 
available;  however,  the  meeting  site  is 
located  adjacent  to  the  White  Flint 
Station  on  the  Metro  Red  Line. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Santiago,  telephone  (301) 
415-7269,  e-mail:  pas2@nrc.gov,  Eric 
Pogue,  telephone  (301)  415-6064,  e- 
mail:  erp@nrc.gov,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  or  Stuart 
Walker,  Office  of  Emergency  and 
Remedial.  U.S.  Environmental 
Protection  Agency.  Washington,  DC 
20555,  telephone  (703)  603-8748.  e- 
mail:  walker.stuart@epa.gov. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  October.  2002. 

For  the  Nuclear  Regulatory  Commission. 

Martin  J.  Virgilio, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

Agenda 

12:30-1:00     Meet  and  Greet 
1:00-1:15     Welcome  and  Opening  Remarks 
1:15-2:15     Overview  of  MOU 
2:15-2:45     Public  Questions 
2:45-3:00     NRC  Next  Steps/Guidance 
3:00-3:15     EPA  Next  Steps/Guidance 
3:15-3:30     Closing  Remarks 
3:30-3:45     Public  Questions 
3:45-4:30     ^taff  Available  for  additional 
discussion 
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NUCLEAR  REGULATORY 
COMMISSION 

Memorandum  of  Understanding 
Between  ttie  U.S.  Envlronmontal 
Protection  Agency  and  the  U.S. 
Nuclear  Regulatory  Commission; 
Consultation  and  Finality  on 
Decommissioning  and 
Decontamination  of  Contaminated 
Sites 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  signed  a  Memorandimi  of 
Understanding  (MOU)  with  the 
Environmental  Protection  Agency  on 
the  radiological  decommissioning  and 
decontamination  of  NRC-licensed  sites. 
The  MOU  signed  by  NRC  and  EPA 
provides  that  EPA  will  defer  exercise  of 
authority  imder  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (Superfund)  for  the 
majority  of  facilities  decommissioned 
under  NRC  authority.  The  MOU 
includes  provisions  for  NRC  and  EPA 
consultation  for  certain  sites  when,  at 
the  time  of  license  termination,  (1) 
groimdwater  contamination  exceeds 
EPA-pennitted  levels;  (2)  NRC 
contemplates  restricted  release  or 
alternate  criteria  for  release  of  the  site; 
and/or  (3)  residual  radioactive  soil 
concentrations  exceed  levels  defined  in 
the  MOU. 

SUPPLEMENTARY  INFORMATION:  The  MOU 
responds  to  a  1999  report  from  the 
House  Conunittee  on  Appropriations 
that  stated:  "in  the  interest  of  ensuring 
that  sites  do  not  face  dual  regulation, 
the  Conmiittee  strongly  encourages  both 
agencies  to  enter  into  an  MOU  which 
clarifies  the  circumstances  for  EPA's 
involvement  at  NRC  sites  when 
requested  by  the  NRC."  The  MOU  also 
is  responsive  to  a  Government 
Accounting  Office  report  issued  in  2000. 
The  MOU  does  not  holly  meet  the  intent 
of  the  Appropriations  Committee     . 
because  the  threat  of  dual  regulation 
remains  for  certain  licensees.  Thus, 
although  the  MOU  reduces  dual 
jurisdiction,  the  NRC  will  continue 
efforts  to  seek  legislation  that  would 
eliminate  the  possibility  of  dual 
regulation  of  all  NRC  decommissioning 

The  MOU  does  not  impose  any  new 
requirements  on  NRC  licensees  and  will 
reduce  the  involvement  of  EPA  with 
NRC  licensees  who  are 
decommissioning.  Most  sites  are 
expected  to  meet  the  NRC  criteria  for 
unrestricted  use,  and  NRC  believes  that 
only  a  few  sites  will  have  groimdwater 


or  soil  contamination  in  excess  of  the 
levels  specified  in  the  MOU  which 
trigger  consultation  vnth  EPA.  If  there 
are  other  hazardous  materials  on  the 
site,  EPA  may  be  involved  in  cleanup. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Santiago  at  (301)  415-7269. 
e-mail:  pas2@nrc.gov,  or  Eric  Pogue  at 
(301)  415-6064,  e-mail:  erp@nrc.gov. 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555,  or 
Stuart  Walker,  Office  of  Emergency  and 
Remedial  Response,  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
20555.  telephone  (703)  603-6748,  e- 
mail:  wa7icerstuart@epa.gov. 

The  MOU  between  the  EPA  and  the 
NRC  is  entitled  "Consultation  and 
Finality  on  Decommissioning  and 
Decontamination  of  Contaminated 
Sites"  and  is  attached  to  this  notice.  The 
MOU  was  signed  by  the  Administrator 
of  the  U.S.  Environmental  Protection 
Agency  on  September  30,  2002,  and  by 
the  Chairman  of  the  U.S.  Nuclear 
Regulatory  Commission  on  October  9, 
2002. 

Dated  in  Rockville.  Maryland,  this  17th 
day  of  October.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 
Secretary  of  the  Commission. 

I.  Introduction 

The  Enviroimiental  Protection  Agency 
(EPA)  and  the  Nuclear  Regulatory 
Commission  (NRC),  in  recognition  of 
their  mutual  commitment  to  protect  the 
public  health  and  safety  and  the 
environment,  are  entering  into  this 
Memorandum  of  Understanding  (MOU) 
in  order  to  establish  a  basic  framework 
for  the  relationship  of  the  agencies  in 
the  radiological  decommissioning  and 
decontamination  of  NRC-licensed  sites. 
Each  Agency  is  entering  into  this  MOU 
in  order  to  facilitate  decision-making.  It 
does  not  establish  any  new 
reqvurements  or  rights  on  parties  not 
subject  to  this  agreement. 

n.  Purpose 

The  purpose  of  this  MOU  is  to 
identify  the  interactions  of  the  two 
agencies  for  the  decommissioning  and 
decontamination  of  NRC-licensed  sites 
and  to  indicate  the  way  in  which  those 
interactions  will  take  place.  Except  for 
section  VI,  addressing  corrective  action 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  this  MOU  is 
limited  to  the  coordination  between 
EPA,  when  acting  under  its 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
act  (CERCLA)  authority,  and  NRC,  when 
a  facility  Ucensed  by  the  NRC  is 


undergoing  decommissioning,  or  when 
a  facility  has  completed 
decommissioning,  and  the  NRC  has 
terminated  its  license.  It  continues  a 
basic  policy  of  EPA  deferral  to  NRC 
decision-making  in  the 
decommissioning  of  NRC-licensed  sites 
except  in  certain  circumstances,  and 
establishes  the  procedure  to  govern  the 
relationship  between  the  agencies  in 
connection  with  the  decommissioning 
of  sites  at  which  those  circumstances 
arise. 


m.  Background 

An  August  3,  1999.  report  (10&-286) 
from  the  House  Committee  on 
Appropriations  to  accompany  the  bill 
accompany  the  bill  covering  EPA's  FY 
1999  Appropriations/FY  2000  budget 
request  states: 

Once  again  the  Committee  notes  that 
the  Nuclear  Regulatory  Commission 
(NRC)  has  and  will  continue  to 
remediate  sites  under  its  jurisdiction  to 
a  level  that  fully  protects  public  health 
and  safety,  and  believes  that  any 
reversal  of  the  long-standing  policy  of 
the  Agency  to  defer  to  the  NRC  for 
cleanup  of  NRC's  licensed  sites  is  not  a 
good  use  of  public  or  private  funds.  The 
interaction  of  the  EPA  with  the  NRC, 
NRC  licensees,  and  others,  with  regard 
to  sites  being  remediated  under  NRC 
regulatory  requirements — when  not 
specifically  requested  by  the  NRC— has 
created  stakeholder  concerns  regarding 
the  authority  and  finality  of  NRC 
licensing  decisions,  the  duration  and 
costs  of  site  cleanup,  and  the  potential 
future  liability  of  parties  associated  with 
affected  sites.  However,  the  Committee 
recognizes  that  there  may  be 
circumstances  at  specific  NRC  licensed 
sites  where  the  Agency's  expertise  may 
be  of  critical  use  to  the  NRC.  In  the 
interest  of  ensuring  that  sites  do  not  face 
dual  regulation,  the  Committee  strongly 
encourages  both  agencies  to  enter  into 
an  MOU  which  clarifies  the 
circumstances  for  EPA's  involvement  at 
NRC  sites  when  requested  by  the  NRC. 
The  EPA  and  NRC  are  directed  to  report 
to  the  Conmiittee  on  Appropriations  no 
later  than  May  1,  2000,  on  the  status  of 
the  development  of  such  an  MOU. 

Since  September  8,  1983,  EPA  has 
generally  deferred  listing  on  the 
CERCLA  National  Priorities  List  (NPL) 
those  sites  that  are  subject  to  NRC's 
licensing  authority,  in  recognition  that 
NRC's  actions  are  believed  to  be 
consistent  with  the  CERCLA 
requirement  to  protect  human  health 
and  the  environment.  However,  as  EPA 
indicated  in  the  Federal  Register  notice 
announcing  the  policy  of  CERCLA 
deferral  to  NRC,  if  EPA  "determines  that 
sites  which  it  has  not  listed  as  a  matter 
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of  p(ili{:\'  art'  ant  ht'in^  [irnpnlv 
responded  to,  the  Agencv  will  (onsidt-r 
listing  thosf  sites  on  the  .\PL  '  (sff  48 
FR  40658) 

EPA  reaffirms  its  prf\iMu->  mw.f 
deffrral  polic  \'   EPA  cxptH  ts  that  am 
need  for  EPA  CERCXA  inviilvt-mcnt  in 
the  decommissioning  of  NRC  licensed 
sites  should  continue  to  occur  verv 
infrequently  because  EPA  e.xpec  ts  that 
the  vast  nia|oritv  of  facilities 
decommissioned  under  NRC:  authontv 
will  be  decommissioned  in  a  manner 
that  is  fully  protective  of  human  health 
and  the  environment.  By  this  MOl'. 
EPA  agrees  to  a  deferral  policy  regarding 
NRC  decision-making  without  the  need 
for  consultation  except  in  certain 
limited  circumstances  as  specified  in 
paragraphs  V'.C.2  and  V'.C.3. 

One  set  of  circumstances  in  which 
continued  consultation  should  occur, 
pursuant  to  the  procedures  defined 
herein,  relates  to  sites  at  which  the  NRC 
determines  during  the  license 
termination  process  that  there  is 
radioactive  ground-water  contamination 
above  certain  limits.  Pursuant  to  its 
License  Termination  rule.  NRC  applies 
a  dose  criterion  that  encompasses  all 
pathways,  including  ground  water.  In  its 
cleanup  of  sites  pursuant  to  C'ERCLA.  bv 
contrast.  EPA  customarily  establishes  a 
separate  ground-water  cleanup  standard 
in  which  it  applies  certain  Maximum 
Contaminant  Levels  (MCLs.  found  at  40 
CFR  141)  promulgated  for  radionuclides 
and  other  substances  pursuant  to  the 
Safe  Drinking  Water  Act.  NRC  has 
agreed  in  this  MOU  to  consult  with  EPA 
on  the  appropriate  approach  in 
responding  to  the  circumstances  at 
particular  sites  with  ground-water 
contamination  at  the  time  of  license 
termination  in  excess  of  EPAs  MCLs  or 
those  sites  for  which  NRC  contemplates 
either  restricted  release  or  the  use  of 
alternate  criteria  for  license  termination, 
or  radioactive  contamination  at  the  time 
of  license  termination  exceeds  the 
corresponding  levels  in  Table  1  as 
provided  in  section  V'.C.2. 

IV.  Principles 

In  carrying  out  their  respective 
responsibilities,  the  EPA  and  the  NRC 
will  strive  to: 

1.  Establish  a  stable  and  predictable 
regulatory  environment  with  respect  to 
EPAs  CERCL-\  authority  in  and  NRCVs 
decommissioning  of  contaminated  sites 

2.  Ensure,  to  the  extent  pra(;;ticable. 
that  the  responsibilities  of  the  NRf ' 
under  the  AEA  and  the  responsibilities 
of  EPA  under  CERCLA  are  implemented 
in  a  coordinated  and  consistent  manner. 


V.  Implementation 

A    S(  cipr 

This  M(K'  is  intended  to  address 
issues  related  to  the  EPA  involvement 
under  CERCLA  in  the  cleanup  of 
ladiologicallv  contaminated  sites  under 
the  jurisdiction  (jf  the  NRC.  EPA  will 
(  ontinue  its  CIERC'LA  policy  of 
vSeptember  8.  198,T.  which  explains  how 
EPA  implements  deferral  decisions 
regarding  listing  on  the  NPL  of  any  sites 
that  are  subject  to  NRC's  licensing 
authority.  The  NRC's  review  of  sites 
under  NRC  jurisdiction  indicates  that 
few  of  these  sites  have  radioactive 
ground-water  contamination  in  excess 
of  the  EPAs  MCLs.  At  those  sites  at 
which  NRC;  determines  during  the 
license  termination  process  that  there  is 
radioactive  ground-water  contamination 
above  the  relevant  EPA  MCLs.  NRC  will 
consult  with  EPA  and.  if  necessary, 
discuss  with  EPA  the  use  of  flexibility 
under  EPA's  phased  approach  to 
addressing  ground-water  contamination. 
NRC;  has  agreed  in  this  MOU  to  consult 
with  EPA  on  the  appropriate  approach 
in  responding  to  the  circumstances  at 
particular  sites  where  ground-water 
contamination  will  exceed  EPA's  MCLs. 
NRC  contemplates  either  restricted 
release  or  the  use  of  alternate  criteria  for 
license  termination,  or  radioactive 
contamination  at  the  time  of  license 
termination  exceeds  the  corresponding 
levels  in  Table  1  as  provided  in  Section 
VC.2. 

B  General 

Each  agency  will  keep  the  other 
agency  generally  informed  of  its 
relevant  plans  and  schedules,  will 
respond  to  the  other  agency's  requests 
for  information  to  the  extent  reasonable 
and  practicable,  and  will  strive  to 
rec:ognize  and  ameliorate  to  the  extent 
practicable  any  problems  arising  from 
implementation  of  this  MOU. 

C  SRC  Responsibilities 

1.  NRC  will  continue  to  ensure 
remediation  of  sites  under  its 
jurisdiction  to  a  level  that  fully  protects 
public  health  and  safety. 

2.  For  NRC-licensed  sites  at  which 
NRC  determines  during  the  license 
termination  process  that  there  is 
radioactive  ground-water  contamination 
in  excess  of  EPA's  MCLs.  or  for  which 
NRC  contemplates  either  restricted 
release  (10  CFR  20.1403)  or  the  use  of 
alternate  criteria  for  license  termination 
(10  C;FR  20.1404).  NRC  will  seek  EPA's 
expertise  to  assist  in  NRC's  review  of  a 
decommissioning  or  license  termination 
plan.  In  addition.  NRC  will  consult  with 
EPA  if  either  the  planned  level  of 
residual  radioactive  soil  concentrations 


in  the  proposed  action  or  the  actual 
residual  level  of  radioactive  soil 
concentrations  found  in  the  final^ite 
survey  exceed  the  radioactive  soil 
concentration  in  Table  1.  With  respect 
to  all  such  sites,  the  NRC  will  consult 
with  EPA  on  the  application  of  the  NRC 
decommissioning  requirements  and  will 
take  such  action  as  the  NRC  determines 
to  be  appropriate  based  on  its 
consultation  with  EPA.  For  example,  if 
NRC  determines  during  the  license 
termination  process  that  there  will  be 
radioactive  ground-water  contamination 
in  excess  of  EPA's  MCLs  at  the  time  of 
license  termination,  then  NRC  will 
discuss  with  EPA  the  use  of  flexibility 
under  EPA's  phased  approach  for 
addressing  ground-water  contamination. 
If  NRC  does  not  adopt  recommendations 
provided  by  the  EPA.  NRC  will  inform 
EPA  of  the  basis  for  its  decision  not  to 
do  so. 

3.  NRC  will  defer  to  EPA  regarding 
matters  involving  hazardous  materials 
not  under  NRC's  jurisdiction. 

D.  EPA  Responsibilities 

1 .  If  the  NRC  requests  EPA's 
consultation  on  a  decommissioning  plan 
or  license  termination  plan.  EPA  will 
provide,  within  90  days  of  NRC's  notice 
to  EPA.  written  notification  of  its  views 
on  the  matter. 

2.  Consistent  with  this  MOU.  EPA 
agrees  to  a  policy  of  deferral  to  NRC 
decision  making  on  decommissioning 
without  the  need  for  consultation  on 
sites  other  than  those  presenting  the 
circumstances  described  in  sections 
V.C.2  and  V.C.3.  The  agencies  will 
consult  with  each  other  pursuant  to  the 
provisions  of  this  MOU  with  respect  to 
those  sites  presenting  the  circumstances 
described  in  sections  V.C.2  and  V.C.3. 
EPA  does  not  expect  to  undertake 
CERCLA  actions  related  to  radioactive 
contamination  at  a  site  that  has  been 
decommissioned  in  compliance  with 
the  NRC's  standards,  including  a  site 
addressed  under  section  V.C.2.  despite 
the  agencies  decision  to  engage  in 
consultation  on  such  sites.  EPA's 
deferral  policy,  and  its  expectation  of 
not  taking  CERCLA  action,  continues  to 
apply  to  sites  that  are  covered  under 
section  V.C.2. 

3.  For  NRC-licensed  sites  presenting 
the  circumstances  described  in  section 
V.C.2  and  for  which  NRC  has  not 
adopted  the  EPA  recommendation,  EPA 
will  consult  with  NRC  on  any  CERCLA 
actions  EPA  expects  to  take  if  EPA  does 
not  agree  with  the  NRC's  decision. 

4.  EPA  will  resolve  any  CERCLA 
concerns  involving  hazardous 
substances  outside  of  NRC's  jurisdiction 
at  NRC  licensed  sites,  including 
concerns  involving  hazardous 
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constituents  that  are  not  under  the 
authority  of  NRC.  As  provided  in 
section  V.D.2.  EPA  under  CERCLA  will 
defer  or  consult  with  NRC  as 
appropriate  regarding  matters  involving 
AEA  materials  under  NRC's  jurisdiction. 

E.  Other  Provisions 

1.  Nothing  in  this  MOU  shall  be 
deemed  to  establish  any  right  nor 
provide  a  basis  for  any  action,  either 
legal  or  equitable  by  any  person,  or  class 
of  persons  challenging  a  goverrunent 
action  or  failure  to  act. 

2.  Each  agency  will  appoint  a 
designated  contact  for  implementation 
of  this  MOU.  The  designated 
individuals  will  meet  at  least  annually 
or  at  the  request  of  either  agency  to 
review  NRC-licensed  sites  that  meet  the 
criteria  for  consultation  pursuant  to 
section  V.C.2.  The  NRC  designated 
contact  is  the  Director,  Office  of  Nuclear 
Materials  Safety  and  Safeguards,  and  the 
EPA  designated  contact  is  the  Director, 
Office  of  Emergency  and  Remedial 
Response,  or  as  each  designee  delegates. 

3.  This  MOU  will  remain  in  effect 
until  terminated  by  the  written  notice  of 
either  party  submitted  six  months  in 
advance  of  termination. 


4.  Within  six  months  of  the  execution 
of  this  MOU,  each  party  will  revise  its 
guidance  to  its  Headquarters  and 
Regional  Offices  to  reflect  the  terms  of 
this  MOU. 

5.  If  differences  arise  that  cannot  be 
resolved  by  senior  EPA  and  NRC 
management  within  90  days,  then  either 
senior  EPA  or  NRC  management  may 
raise  the  issue  to  their  respective  agency 
head. 

VI.  Corrective  Action  Under  RCRA 

Some  NRC  sites  undergoing 
decommissioning  may  be  subject  to 
cleanup  under  RCRA  corrective  action 
authority.  This  authority,  administered 
either  by  EPA  or  authorized  states, 
requires  cleanup  of  releases  of 
hazardous  waste  or  constituents  at 
hazardous  waste  treatment,  storage  or 
disposal  facilities.  NRC  sites  subject  to 
RCRA  corrective  action  will  be  expected 
to  meet  RCRA  cleanup  standards  for 
chemical  contamination  within  EPA's 
jurisdiction.  EPA  Office  of  Solid  Waste's 
policy  is  to  encourage  regional  and  State 
program  implementers  to  coordinate 
RCRA  cleanups  with  decommissioning, 
as  appropriate,  at  those  NRC  sites 


subject  to  EPA's  corrective  action 
authority.' 

EPA  will  continue  to  support 
coordination  of  cleanups  under  the 
RCRA  corrective  action  program  with 
decommissioning  at  flRC  sites 
consistent  with  its  March  5.  1997 
policy.  In  addition,  under  RCRA  the 
majority  of  States  are  authorized  to 
implement  the  corrective  action 
requirements.  States  are  not  signatories 
to  this  MOU;  however.  EPA  will 
encourage  States  to  act  in  accordance 
with  this  policy  where  they  have 
responsibility  for  RCRA  corrective 
action  at  NRC  sites  undergoing 
decommissioning. 

Items  1  and  3  of  the  "Other 
Provisions"  of  section  V.E.  apply  to  this 
section. 

Dated;  September  30,  2002. 
Christine  T.  Whitman.  Administratur.  I'.S. 
Environmental  Prolt^ction  Agency. 
Dated:  October  9.  20002 

Ric:hard  .\.  Meser\e.  Chairman.  U.S.  Nuclear 
Eegulaton,'  Commission 

BILLING  CODE  7590-01 -M 


1  Sec  letter  from  Elizabeth  Cotsworth.  Acting 
Dirertor,  t)ffi(  e  (jf  Solid  Waste  t<i  James  R.  Koewer. 
rSWAt;,  dated  March  S,  )W7. 
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MOU  Table  1:  Consultation  Triggers  for  Residential 
and  Commercial/Industrial  Soil  Contamination 

Except  for  radium-226,  thoriuin-232,  or  total  uranium,  concentrations  should  be 

aggregated  using  a  sum  of  the  fraction  approach  to  determine  site  specific  consultation 

trigger  concentrations.  This  table  is  based  on  single  contaminant  concentrations  for 

residential  and  commercial/industrial  land  use  when  using  generally  accepted  exposure 

parameters.  Table  users  should.select  the  appropriate  column  based  on  the  site's 

reasonably  anticipated  land  use. 

Radionuclide 

Residential 
Soil  Concentration 

Industrial/Commercial 
Soil  Concentration 

H-3 

228  pCi/g 

423  pCi/g 

C-14 

46pCi/g 

123,000  pCi/g 

Na-22 

9pCi/g 

14pCi/g 

S-35 

19,600  pCi/g 

32,200,000  pCi/g 

Cl-36 

6pCi/g 

10,700  pCi/g 

Ca-45 

13,500  pCi/g 

3,740,000  pCi/g 

Sc-46 

105  pCi/g 

169pCi/g 

Mii-54 

69  pCi/g 

112pCi/g 

Fe-55 

269,000  pCi/g 

2,210,000  pCi/g 

Co-57 

873  pCi/g 

1,420  pCi/g 

Co-60 

4pCi/g 

6pCi/g 

Ni-59 

20,800  pCi/g 

1,230,000  pCi/g 

Ni-63 

9,480  pCi/g 

555,000  pCi/g 

Sr-90+D 

23  pCi/g 

1,070  pCi/g 

Nb-94 

2pCi/g 

3pCi/g 

Tc-99 

25  pCi/g 

89,400  pCi/g 

1-129 

60  pCi/g 

1,080  pCi/g 

Cs-134 

16pCi/g 

26  pCi/'g 

Cs-137+D 

6pCi/g 

llpCi/g 

Eu-152 

4pCi/g 

7pCi/g 

Eu-154 

5pCi/g 

8pCi/g 
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IMOU  Table  1:  Consultation  Triggers  for  Residential 
and  Commercial/Industrial  Soil  Contamination 

Except  for  radiam-226,  thorium-232,  or  total  uranium,  concentrations  should  be 

aggregated  using  a  sum  of  the  fraction  approach  to  determine  site  specific  consultation 

trigger  concentrations.  This  table  is  based  on  single  contaminant  concentrations  for 

residential  and  commercial/industrial  land  use  when  using  generally  accepted  exposure 

parameters.  Table  users  should  select  the  appropriate  column  based  on  the  site's 

reasonably  anticipated  land  use. 

Radionuclide 

Residential 
Soil  Concentration 

Industrial/Commercial 
Soil  Concentration 

Ir-192 

336  pCi/g 

544  pCi/g 

Pb-210+D 

15pCi/g 

123  pCi/g 

Ra-226 

5pCi/g 

5  pCi/g 

Ac-227+D 

10  pCi/g 

21  pCi/g 

Th-228+D 

15pCi/g 

25  pCi/g 

Th-232 

5pCi/g 

5  pCi/g 

U-234 

401  pCi/g 

3,310  pCi/g 

U-235+D 

20  pCi/g 

39  pCi/g 

U-238+D 

74  pCi/g 

179pCiyg 

total  uranium 

47mg/kg 

1230mg/kg 

Pu-238 

297  pCi/g 

1,640  pCi/g 

Pu-239 

259  pCi/g 

1,430  pCi/g 

Pu-241 

40,600  pCi/g 

172,000  pCi/g 

Am-241 

187pCi/g 

568  pCi/g 

Cm-242 

32,200  pCi/g 

344,000  pCi/g 

Cm-243 

35  pCi/g 

67  pCi/g 

[FR  Doc.  02-27125  Filed  10-23-02;  8:45  am) 
BILUNG  CODE  79SO-01-C 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

November  7, 2002  Public  Hearing 

Time  and  Date:  2  p.m.  Thursday, 
November  7.  2002. 


Place:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW.,  Washington,  DC. 

Status:  Hearing  Open  to  the  Public  at 
2  p.m. 

Purpose:  Hearing  in  conjunction  with 
each  meeting  of  OPIC's  Board  of 
Directors,  to  afford  an  opportunity  for 
any  person  to  present  views  regarding 
the  activities  of  the  Corporation. 


Procedures 

Individuals  wishing  to  address  the 
hearing  orally  must  provide  advance 
notice  to  OPIC's  Corporate  Secretary  no 
later  than  5  p.m.,  Tuesday.  November  5, 
2002.  The  notice  must  include  the 
individual's  name,  organization, 
address,  and  telephone  number,  and  a 
concise  summary  of  the  subject  matter 
to  be  presented. 
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Oral  presentations  may  not  exceed  ten 
(10)  minutes.  The  time  for  individual 
presentations  may  be  reduced 
proportionately,  if  necessary,  to  a  afford 
all  participants  who  have  submitted  a 
timely  request  to  participate  an 
opportunity  to  be  heard. 

Participants  wishing  to  submit  a 
written  statement  for  the  record  must 
submit  a  copy  of  such  statement  to 
OPIC's  Corporate  Secretan,'  no  later  than 
5  p.m..  Tuesday.  November  5.  2002. 
Such  statements  must  be  typewritten, 
double-spaced,  and  may  not  exceed 
twenty-five  (25)  pages. 

Upon  receipt  of  the  required  notice. 
OPIC  will  prepare  an  agenda  for  the 
hearing  identifving  speakers,  setting 
forth  the  subject  on  which  each 
participant  will  speak,  and  the  time 
allotted  for  each  presentation.  The 
agenda  will  be  available  at  the  hearing 

A  written  summary  of  the  hearing  will 
be  compiled,  and  such  summary  will  be 
made  available,  upon  written  request  to 
OPIC's  Corporate  Secretar\'.  at  the  cost 
of  reproduction. 

For  Further  Information  Contact 
Information  on  the  hearing  may  be 
obtained  from  Cormie  M.  Downs  at  (202) 
336-8438.  via  facsimile  at  (202)  218- 
0136.  or  via  email  at  cdown@opic.gov 

Dated   Oitnber  22.  2(102 
Connie  M.  Downs, 
OPIC  Corporate  Secretary. 
!FR  Dof    02-27270  FiU;d  10-22-02;  2:56  am] 
WLUNG  CODE  321 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
of  Central  Maine  Power  Company  to 
Withdraw  its  Dividend  Series  Preferred 
Stocit  (par  value  $100)  3.5%  Series, 
from  Listing  and  Registration  on  ttie 
American  Steele  Exchange  LLC  File  No. 
1-05139 

October  18.  2002 

Central  Maine  Power  Company,  a 
Maine  corporation  ("Issuer  ").  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission'), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  12d2-2(d) 
thereunder.-  to  withdraw  its  Dividend 
Series  Preferred  Stock  (par  value  $100). 
3.5%  Series  ("Security  ").  from  listing 
and  registration  on  the  American  Stock 
Exchange  LLC  (  "Amex"  or  "Exchange  "). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 


Amex  Rule  l8  by  complying  with  all 
applicable  laws  in  effect  in  the  state  of 
Maine,  in  which  it  is  incorporated,  and 
with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  unanimously  approved  a 
resolution  on  June  14.  2002  to  withdraw 
the  Issuer's  Security  from  listing  on  the 
Amex.  In  making  the  decision  to 
withdraw  its  Security  from  the  Amex, 
the  Board  cites  low  trading  volume,  the 
expense  of  maintaining  the  listing  on 
the  Amex,  and  the  existence  of  adequate 
alternative  trading  markets.  The 
vSet;uritv  has  been  trading  over-the- 
counter  since  June  2002.  The  Issuer's 
application  relates  solely  to  the 
Security's  withdrawal  from  listing  on 
the  Amex  and  from  registration  under 
Section  12(b)  of  the  Act.  *  and  shall  not 
affect  its  obligation  to  be  registered 
under  Section  12(g)  of  the  Act.^ 

Any  interested  person  may.  on  or 
before  November  8,  2002.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any.  should  be 
imposed  bv  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

Kor  ttiK  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '' 

lonathan  G.  Katz, 

.S'f'{TPf(/rv 

IFR  1>m:  02-27149  Filed  10-23-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration  on  the  New  York  Stock 
Exchange,  Inc.  (El  Paso  Tennessee 
Pipeline  Co.,  SV*%  Cumulative 
Preferred  Stock,  Series  A)  File  No.  1- 
09864 

October  18.  2002. 

El  Paso  Tennessee  Pipeline  Co.,  a 
Delaware  corporation  ("Issuer  "),  has 
filed  an  application  with  the  Securities 


'  15  rSC   78l(cl| 

'  17CTR240  12d2-2(d). 


'15  U.S.C.  781(b). 
M5  U.S.C  781(g) 
*17CFR20O.30-3(a)(l) 


and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")'  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  8'/4% 
Cumulative  Preferred  Stock,  Series  A 
("Security"),  from  listing  and 
registration  on  the  New  York  Stock 
Exchange,  Inc.  {"NYSE"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of  the 
NYSE  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Trustees  ("Board")  of 
the  Issuer  approved  a  resolution  on 
October  8,  2002  to  withdraw  the  Issuer's 
Security  from  listing  on  the  NYSE.  In 
making  its  decision  to  withdraw  the 
Issuer's  Security  from  the  Exchange,  the 
Board  notes  that  the  Security  is  held  by 
less  than  three  hundred  (300)  persons. 
In  addition,  the  board  considered  the 
low  number  of  record  holders,  the 
erratic  and  thin  trading  of  the  securities, 
and  the  burden  on  the  Issuer's  resources 
due  to  the  costs  associated  with 
maintaining  the  listing  requirements  for 
its  Security. 

The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  NYSE  and  from  registration 
under  section  12(b)  of  the  Act  ^  and 
shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act.-* 

Any  interested  person  may,  on  or 
before  November  8,  2002,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  NYSE 
and  what  terms,  if  any,  should  be 
imposed  by  the  Conunission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  02-271.51  Filed  10-23-02;  8:45  am) 

BILUNG  CODE  8010-01-P 


>  15  f.S.C.  78/(d). 

'17CFR240.12d2-2(d). 

M5  U.S.C.  78/(b). 

M5  U.S.C.  78/(g). 

5  17CFR200.30-3(a)(l). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
of  FFP  Marketing  Company,  Inc.  to 
Withdraw  its  Common  Shares,  $.01  par 
Value,  From  Listing  and  Registration 
on  the  American  Stock  Exchange  LLC 
File  No.  1-13727 

October  18,  2002. 

FFP  Marketing  Company,  Inc.,  a 
Texas  corporation  ("Issuer"),  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Shares,  $.01  par  value  ("Security"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Texas,  in  which  it  is  incorporated,  and 
with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  from  listing  and  registration. 

The  Board  of  Trustees  ("Board")  of 
the  Issuer  approved  resolutions  on 
September  26,  2002  to  withdraw  the 
Issuer's  Security  from  listing  on  the 
Amex.  In  making  its  decision  to 
withdraw  the  Issuer's  Security  from  the 
Exchange,  the  Board  notes  the  low 
number  of  stockholders  of  record  results 
in  a  disproportionately  high  cost 
associated  with  being  publicly  traded, 
the  extent  and  nature  of  trading  in  the 
Security  is  erratic  and  thin,  and  the 
burden  on  the  Issuer's  resources  due  to 
the  costs  associated  with  maintaining 
the  listing  requirements  for  its  Security. 

The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  Amex  and  from  registration 
under  section  12(b)  of  the  Act  ^  and 
shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act." 

Any  interested  person  may,  on  or 
before  November  8,  2002,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exch£mge  Commission,  450  Fifth 
Street,  NW,  Washington.  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 


Corrmiission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
lonathan  G.  Katz. 
Secretan'. 
IFR  Doc.  02-27150  Filed  10-23-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27580] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

October  18,  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  12,  2002,  to  the  Secretar\', 
Securities  and  Exchange  Commission. 
Washington.  DC  20549-0609,  and  ser\'e 
a  copy  of  the  relevant  applicant(s)  and/ 
or  declarant{s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identifv'  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  12,  2002,  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


1 15  U.S.C.  78/(d). 
M7CFR240.12d2-2(d). 
3  15  U.S.C.  78/(b). 
■•  15  U.S.C.  78i(g). 


M7CFR2O0.3O-3(a)(l). 


Unitil  Corporation,  et  al.  (70-10084) 

Notice  of  Proposed  Merger  of  Two  Unitil 
Utility  Subsidiaries;  Order  Authorizing 
Solicitation  of  Proxies  or  Consents 

Unitil  Corporation  ("Unitil").  6 
Liberty  Lane  West.  Hampton,  New 
Hampshire  03842-1720,  a  registered 
holding  company  under  the  Act,  and 
tow  of  its  retail  electric  utility 
subsidiaries,  Concord  Electric  Company 
("CECo"),  One  McGuire  Street,  Concord. 
New  Hampshire  03301,  and  Exeter  & 
Hampton  Electric  Company  ("E&K"). 
114  Drinkwater  Road,  Kensington.  New 
Hampshire  03833.  (collectively. 
"Applicants"),  have  filed  an 
application-declaration  ("Application") 
under  sections  6.  7.  9.  10  and  12(c)  and 
12(e)  of  the  Act  and  rules  43.  44.  45.  54 
and  62  under  the  Act. 

The  Application  seeks  approvals 
relating  to  the  proposed  merger  of  CECo 
and  E&H.  Applicants  propose  that  E&H 
will  merge  into  CECo  to  form  a  single 
retail  electric  utility  subsidiary'  of  Unitil 
to  the  named  Unitil  Energy  Systems  Inc. 
("UES"). -Applicants  state  that  the 
proposed  merger  is  one  element  of 
Unitil's  restructuring  proposal  under  the 
New  Hampshire  Electricity 
Restructuring  Law  (codified  as  RSA 
374-F).  By  merging  E&H  into  CECo.  the 
Applicants  state  that  they  will  simplify 
the  corporate  structure  of  Unitil's 
holding  company  system  and  achieve 
cost  efficiency  and  ser\'ice  quality 
improvements. 

CECo  is  engaged  in  the  transmission 
and  distribution  of  electric  energy  at 
regulated  rates  to  approximately  28.000 
customers  in  Concord  and  the  capital 
region  of  New  Hampshire.  CECo  is 
regulated  as  a  public  utility  in  New 
Hampshire.  As  of  June  30. '2002.  CECo 
reported  net  utility  plant  of  S3 7.4 17. 000 
and  operating  revenues  for  the  12 
months  ended  June  30.  2002  of 
$52,263,000. 

E&H  is  engaged  in  the  transmission 
and  distribution  of  electric  energy  at 
regulated  rates  to  approximately  41.000 
customers  in  Exeter  and  the  seacoast 
region  of  New  Hampshire.  E&H  is 
regulated  as  a  public  utility  by  the  New 
Hampshire  Public  Utilities  Commission. 
As  of  June  30.  2002.  E&H  reported  net 
utility  plant  of  $43,221,000  and 
operating  revenues  for  the  12  months 
ended  June  30,  2002  of  $58,053,000. 

The  utility  operations  of  CECo  and 
E&H  are  administered  and  coordinated 
through  Unitil's  centralized  service 
company,  Unitil  Ser\'ice  Corp..  and  each 
company  has.  since  1986,  secured  all  of 
its  requirements  for  electric  energy  from 
Unitil  Power  Company  ("UPC"),  a 
subsidiary  generating  company  of 
Unitil.  The  companies  have  different 
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retail  tariffs,  rates  and  rate  bases.  As 
proposed,  the  merger  will  result  in  a 
new  unified  rate  structure  and  a  single 
rate  base  as  well  as  the  elimination  of 
any  inefficiencies  and  duplicative  costs 
resulting  from  the  operation  of  the 
companies  as  two  separate  entities. 

To  accomplish  the  merger,  the 
companies  will  enter  into  an  agreement 
approved  by  their  respective  boards  of 
directors  ("Merger  .Agreement"). 
Consummation  of  the  transactions 
proposed  in  the  Merger  Agreement  will 
be  subject  to  the  receipt  of  all  necessary 
regulatory  approvals  and  to  approval  by 
the  shareholders  of  each  company.  As  a 
result  of  the  merger,  all  of  E&H's  assets 
and  liabilities  will,  by  operation  of  law, 
become  the  assets  and  liabilities  of 
CECo. 

Description  of  Outstanding  Equity 
Securities  of  CECo  and  E&-H 

CECo  currently  has  250,000 
authorized  shares  of  common  stock. 
("CECo  Common  Stock"),  of  which 
131,745  shares  are  issued  and 
outstanding  and  owned  both  of  record 
and  beneficially  by  Unitil:  2,250 
authorized  shares  of  non-cumulative 
preferred  stock  ("CECo  Non-Cumulative 
Preferred  Stock"),  all  of  which  are 
issued  and  outstanding  and  none  of 
which  is  owned,  of  record  or 
beneficially,  by  Unitil;  and  15.000 
authorized  shares  of  cumulative 
preferred  stock  ("CECo  Cumulative 
Preferred  Stock"),  of  which  2,150  shares 
are  issued  and  outstanding  in  a  single 
series  designated  the  "8.70%  Series," 
none  of  which  is  owned,  of  record  or 
beneficially,  by  Unitil.  Holders  of  the 
CECo  Common  Stock  and  the  CECo 
Non-Cumulative  Preferred  Stock  are 
entitled  to  vote  on  all  matters  brought 
before  the  shareholders  of  CECo  Each 
outstanding  share  is  entitled  to  one  vote. 
The  CECo  Non-Cumulative  Preferred 
Stock  is  not  entitled  to  vote  as  a  separate 
class.  The  CECo  Cumulative  Preferred 
Stock  is  not  entitled  to  vote  on  any 
matter,  except  as  may  otherwise  be 
authorized  or  required  by  the  New 
Hampshire  Business  Corporation  Act. 
Under  the  Business  Corporation  Act,  the 
CECo  Cumulative  Preferred  Stock  will  _ 
not  be  entitled  to  vote  on  the  merger  and 
related  transactions. 

E&H  currently  has  197,417  authorized 
shares  of  common  stock  ("E&H  Common 
Stock"),  oj  which  195,000  shares  are 
issued  and  outstanding  and  owned  both 
of  record  and  beneficially  by  Unitil:  and 
25,000  authorized  shares  of  cumulative 
preferred  stock  ("E&H  Cumulative 
Preferred  Stock"),  of  which  a  total  of 
9,704  shares  are  issued  and  outstanding 
in  four  series  as  follows:  840  shares  of 
the  "5%  Dividend  Series,"  1.680  shares 


of  the  "6%  Dividend  Series."  3,331 
shares  of  the  "8.75%  Dividend  Series" 
and  3,853  shares  of  the  "8.25% 
Dividend  Series."  None  of  the  E&H 
Cumulative  Preferred  Stock  is  owned,  of 
record  or  beneficially,  by  Unitil.  The 
E&H  Cumulative  Preferred  Stock  is  not 
entitled  to  vote  as  a  separate  class, 
unless  such  a  class  vote  is  otherwise 
authorized  or  required  by  the  Business 
Corporation  Act.  Under  the  Business 
Corporation  Act,  each  series  of  the  E&H 
Cumulative  Preferred  Stock  will  be 
entitled  to  vote  as  a  separate  class  on  the 
proposed  merger  with  CECo.  since,  as 
described  below,  the  terms  of  the 
Merger  Agreement  provide  for  the 
issuance  to  the  holders  of  the  E&H 
Cumulative  Preferred  Stock  in  exchange 
for  their  shares  of  E&H  Cumulative 
Preferred  Stock  an  equal  number  of 
shares  of  CEOj  Cumulative  Preferred 
Stock  in  four  new  series  which  will 
have  the  same  terms  and  conditions  as 
the  existing  series  of  the  E&H 
Cumulative  Preferred  Stock.  As  part  of 
the  Merger  Agreement,  the  board  of 
directors  of  CE(^o  and  the  holders  of 
CECo  Common  Stock  and  CECo  Non- 
Cumulative  Preferred  Stock  will 
approve  an  amendment  to  the  CECo 
Articles  of  Inc:orporation  creating  the 
four  new  series  of  CECo  Cumulative 
Preferred  Stock  to  be  issued  in  the 
merger  to  the  holders  of  the  E&H 
Cumulative  Preferred  Stock. 

The  authorized  and  unissued  shares 
of  CECo  Cumulative  Preferred  Stock 
may  be  issued  in  series  by  CECo  from 
time  to  time  upon  authorization  of  its 
board  of  directors,  with  the  terms  of 
each  new  series  to  be  approved  by  the 
vote  of  two-thirds  of  the  outstanding 
shares  of  CECo  Common  Stock  and 
CECo  Non-Cumulative  Preferred  Stock. 

Terms  of  the  Merger  Agreement 

The  Merger  Agreement  requires  all  of 
the  issued  and  outstanding  shares  of 
E&H  Common  Stock  to  be  converted 
into  a  single  share  of  CECo  Common 
Stock,  and  each  share  of  E&H 
Cumulative  Preferred  Stock  to  be 
converted,  as  explained  above,  into  a 
share  of  a  new  series  of  CECo 
Cumulative  Preferred  Stock.  The  shares 
of  CECo  Common  Stock.  CECo  Non- 
Cumulative  Preferred  Stock  and  CECo 
Cumulative  Preferred  Stock  issued  and 
outstanding  immediately  prior  to  the 
merger  will  remain  outstcuiding  and  will 
not  be  affected  by  the  merger. 

Amendments  to  Debt  Indentures 

E&H  is  party  to  an  Indenture  of 
Mortgage  and  Deed  of  Trust  dated 
December  1,  1952("E&H  Indenture"), 
and  CECo  is  party  to  an  Indenture  of 
Mortgage  and  Deed  of  Trust  dated  July 


15,  1958  ("CECo  Indenture").  There  are 
currently  three  series  of  bonds 
outstanding  under  each  of  the 
indentures.  The  Applicants  propose  to 
consolidate  the  indentures.  AH  of  the 
currently  outstanding  bonds  of  E&H  and 
CECo  would  remain  outstanding. 
Bondholders  under  the  new  indenture 
would  be  secured  ratably  in  all  of  the 
real  property  assets  of  UES  on  the  same 
terms  on  which  they  are  currently 
secured  in  the  real  property  assets  of 
CECo  and  E&H.  The  consent  of  each 
bondholder  under  the  E&H  Indenture 
and  the  CECo  Indenture  will  be 
necessary  to  accomplish  the  proposed 
combination,  amendment  and 
restatement  of  the  two  indentures. 
Applicants  request  authority  to  seek 
bondholders'  consent. 

While  the  CECo  Indenture  and  the 
E&H  Indenture  are  largely  identical 
instruments,  there  are  differences 
between  them.  As  part  of  the 
combination,  amendment  and 
restatement  process.  CECo  and  E&H 
propose  to  conform  the  provisions  of  the 
indentiu-es.  Any  special  provisions 
applicable  to  the  separate  series  of 
bonds  under  each  indenture  which  are 
contained  in  supplemental  indentures 
will  be  preserved  in  the  combination, 
amendment  and  restatement  of  the  two 
Indentures.  The  proposed  combination, 
amendment  and  restatement  will  not 
effect  any  material  economic  change  in 
the  provisions  applicable  to  the  bonds 
or  any  series  of  the  bonds,  such  as  their 
respective  rates  of  interest,  maturities, 
amounts  outstanding  or  redemption 
features. 

Boards  of  Directors  and  Shareholder 
Approvals 

The  Merger  Agreement  must  be 
approved  by  the  boards  of  directors  of 
CECo  and  E&H.  In  addition,  the  Merger 
Agreement  and  related  amendments  to 
CECo's  Articles  of  Incorporation  must 
be  approved  by  the  holders  of  CECo 
Common  Stock  and  CECo  Non- 
Cumulative  Preferred  Stock,  voting 
together  as  a  single  class,  and  by  the 
holders  of  E&H  Common  Stock  and  each 
series  of  E&H  Cumulative  Preferred 
Stock,  each  voting  as  a  separate  class. 
Because  Unitil  effectively  controls  the 
boards  of  directors  of  each  of  E&H  and 
CECo  since  it  owns  all  of  the  issued  and 
outstanding  shares  of  common  stock  of 
each  company,  approval  of  the  Merger 
Agreement  and  related  amendments  to 
CECo's  Articles  of  Incorporation  by 
those  boards  of  directors  is  assured. 
Approval  by  the  holders  of  CECo 
Common  Stock  and  CECo  Non- 
Cumulative  Preferred  Stock  is  also 
assured  since  Unitil  controls  the  vote  of 
more  than  99%  of  these  shares. 
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Approval  of  the  Merger  Agreement  by 
the  holders  of  E&H  Common  Stock  is 
assured  since  Unitil  controls  the  vote  of 
these  shares,  Unitil  does  not,  however, 
control  the  vote  of  any  outstanding 
series  of  E&H  Cumulative  Preferred 
Stock.  Unitil  intends  to  solicit  written 
consents  in  favor  of  the  Merger 
Agreement  and  related  transactions 
from  the  holders  of  each  outstanding 
series  of  the  E&H  Cumulative  Preferred 
Stock.  The  solicitation  of  consent  is 
subject  to  New  Hampshire  law  and  the 
terms  of  E&H's  governance  documents. 
Under  Section  7.04  of  the  New 
Hampshire  Business  Corporation  Act, 
the  holders  of  E&H  Cvimulative 
Preferred  Stock  can  take  action  by 
unanimous  written  consent,  and  E&H's 
govemcmce  documents  are  in 
agreement,  E&H  has  the  right  to  call 
each  outstanding  series  for  redemption 
under  the  terms  of  each  series  and  will 
call  for  redemption  any  series  which 
does  not  consent  to  the  Merger 
Agreement  and  related  transactions. 
Therefore,  the  consent  of  the  E&H 
Cumulative  Preferred  is  assured. 

Tax  and  Accounting  Consequences  of 
the  Merger 

The  merger  has  been  structiu'ed  to 
qualify  for  tax  purposes  as  a  tax-free 
"reorganization"  under  section  368(a)  of 
the  Internal  Revenue  Code,  As  a  result, 
no  gain  or  loss  will  be  recognized  by 
CECo  or  E&H  or  the  holders  of  CECo 
Common  Stock,  CECo  Non-Cumulative 
Preferred  Stock,  CECo  Cumulative 
Preferred  Stock,  E&H  Common  Stock  or 
E&H  Cumulative  Preferred  Stock.  CECo 
and  E&H  expect  that  the  merger  will 
qualify  as  a  common  control  merger  for 
accounting  and  financial  reporting 
purposes.  The  accounting  for  a  common 
control  merger  is  similar  to  a  pooling  of 
interests.  Under  this  accounting 
treatment,  the  combination  of  the 
ownership  interests  of  the  two 
companies  is  recognized  and  the 
recorded  assets,  liabilities,  and  capital 
accounts  are  carried  forward  at  existing 
historical  balances  to  the  consolidated 
financial  statements  of  UES  as  the 
surviving  company  following  the 
merger. 

On  a  pro  forma  basis  and  giving  effect 
to  the  merger,  as  of  June  30,  2002,  UES 
will  have  total  assets  of  approximately 
$112,047,000,  including  net  utility  plant 
of  $80,638,000,  and  operating  revenues 
for  the  12  months  ended  June  30.  2002 
of  approximately  $110,316,000.  UES's 
pro  forma  consolidation  capitalization 
as  of  June  30,  2002  (assuming  the 
exchange  of  all  of  the  E&H  Cumulative 
Preferred  Stock  for  new  shares  of  UES 
Cumulative  Preferred  Stock)  will  be  as 
follows: 


Common  Stock  Equity. 
28.411.000.000  amount  outstanding. 
35%. 

Preferred  Stock,  1.195.000.000 
amount  outstanding.  1.5%. 

Short-term  Debt.  1.550.000,000 
amount  outstanding,  1.9%. 

Long-term  Debt.  50,000,000.000 
amount  outstanding.  61.6%. 

Money  Pool  Matters 

CECo  and  E&H  participate  in  the  Until 
system  money  pool  arrangement 
("Money  Pool")  that  is  funded,  as 
needed,  through  bank  borrowings  and 
surplus  funds  invested  by  the 
participants  in  the  Money  Pool  and  as 
authorized  by  HCAR  Nos.  35-26737 
(June  30.  1997):  35-27182  (June  9, 
2000);  35-37207  (Dec.  15,  2000)  and  35- 
27345  (Feb.  14,  2001).  Participation  in 
the  Money  Pool,  including  short-term 
debt  borrowings,  by  CECo  and  E&H  are 
authorized  by  the  New  Hampshire 
Public  Utility  Commission  and. 
therefore,  are  exempt  under  rule  52  of 
the  Act.  However,  borrowings  by  and 
loans  to  Unitil's  other  utility  subsidiary'. 
Fitchburg  Gas  and  Electric  Light 
Company  ("Fitchburg"),  dare  not 
exempt.  Following  the  merger,  it  is 
proposed  that  UES  be  authorized  to 
make  loans  to  Fitchburg  on  the  same 
terms  as  CECo's  and  E&H's  current 
authorization.  All  other  terms, 
conditions  and  limitations  under  the 
Money  Pool  orders  will  continue  to 
apply  without  change. 

Order  For  Solicitation  of  Proxies  and 
Contents 

E&H  has  requested  that  an  order  be 
issued  authorizing  commencement  of 
the  solicitation  of  proxies  or  consents 
from  the  holders  of  the  outstanding 
shsues  of  its  preferred  stock  for  the 
purpose  of  seeking  approval  of  the 
merger  and  related  transactions  and  the 
solicitation  of  consents  from 
bondholders  in  connection  with  the 
proposed  indenture  amendments.  It 
appears  to  the  Commission  that  the 
applicants'  declarations  regarding  the 
proposed  solicitation  of  proxies  and 
consents  should  be  permitted  to  become 
effective  immediately  under  rule  62(d). 

Fees,  commissions  and  expenses  paid 
or  incurred  in  connection  with  the 
solicitation  of  proxies  or  consents  are 
estimated  to  be  not  more  than  $2,000. 
Unitil  further  stats  that  no  state  or 
federal  commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
solicitation  of  proxies  or  consents. 

Unitil  states,  for  purposes  of  rule  54. 
that  the  conditions  specified  in  rule 
53(a)  are  satisfied  and  that  none  of  the 
adverse  conditions  specified  in  rule 
53(b)  exist.  As  a  result,  the  Cormnission 


will  not  consider  the  effect  on  the  Unitil 
system  of  the  capitalization  or  earnings 
of  any  Unitil  subsidiar>'  that  is  an 
exempt  wholesale  generator  or  foreign 
utility  company,  as  each  is  defined  in 
sections  32  and  33  of  the  Act. 
respectively,  in  determining  whether  to 
approve  the  proposed  transactions. 

It  is  ordered,  under  rule  62  under  the 
Act.  that  the  declaration  regarding  the 
proposed  solicitation  of  proxies  or 
consents  form  the  holders  of 
outstanding  shares  of  E&H  preferred 
stock  for  the  purpose  of  seeking 
approval  of  the  merger  and  related 
transactions  and  the  solicitation  of 
consents  from  bondholders  in 
connections  with  the  proposed 
indenture  amendments  become  effective 
immediately,  subject  to  the  terms  and 
conditions  contained  in  rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  ol 
Investment  Managenit-nt.  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary . 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No,  34-46675;  File  No.  SR-OPRA- 
2002-04] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Amendment  to  OPRA 
Plan  to  Revise  Fees  Charged  by  OPRA 

October  17.  2002. 

Pursuant  to  Rule  1 1  Aa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  4,  2002,  the  Options  Price 
Reporting  Authority  ("OPRA')-; 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 


I  l7CFR24n.ll.^a:^-2. 

^OPRA  i.s  a  nnlional  niarkfl  system  plan 
approved  bv  the  Commissio!)  pursuaiil  to  .Section 
\-\A  of  the  .\ct  and  Rule  ll.^a3-2  thereunder   St-t- 
.Securities  F.xi;hange  .\c\  Relea.se  Nu    17h38  (Mar 
18.  1981).  The  OPR.'\  Plan  provides  for  the 
collection  and  dis.semination  of  last  sale  and 
quotation  information  on  options  that  are  traded  on 
the  member  exchanges  The  five  participants  to  the 
(IPRA  Plan  that  operate  an  options  market  are  the 
■American  Stock  Exchange  I  l.f:.  the  t:hi(.ag(i  Board 
Options  Exchange,  Int..  the  International  Securities 
Exchange  IXC.  the  Pacific  Ex(  harige.  hit  .  and  the 
Philadelphia  Slock  Exchange.  Inc  The  ,\ev\  >  ork 
.Slock  Exchange.  Inc  is  a  signatory  to  the  OPR.'K 
Plan,  but  sold  its  options  business  to  the  CBOE  in 
1997.  Spp  Securities  Exchange  .^cl  Release  No 
38542  (April  23.  1997).  62  FR  2;i521  (April  .to, 
1997). 
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Quotation  Information  C'OPRA  Plan") 
The  proposed  OPRA  Plan  amendment 
would  revise  device-based  and 
Enterprise  Rate  professional  subscriber 
fees  charged  by  OPRA  in  respect  of  its 
Basic  Service,  and  eliminate  OPRA's 
"Back-up  Facility  Access  Fee."  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  OPRA  Plan 
amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

The  purpose  of  the  amendment  is  to 
make  modest  increases  in  device-based 
and  Enterprise  Rate  professional 
subscriber  fees  charged  by  OPRA  in 
respect  of  its  Basic  Service  Specifically, 
OPRA  proposes  to  increase  by  amounts 
ranging  from  7.39%  to  8.11%  the 
device-based  information  fee  payable  to 
OPRA  by  professional  subscribers  to 
OPRA's  Basic  Service,  and  to  increase 
by  7.5%  the  Enterprise  Rate  fee  that 
these  same  subscribers  may  elect  to  pay 
as  an  alternative  to  the  device-based  fee. 
OPRA's  Basic  Service  consists  of  market 
data  and  related  information  pertaining 
to  equity  and  index  options  {'OPRA 
Data").^  Professional  subscribers  are 
persons  who  subscribe  to  OPRA  Data 
and  do  not  qualify  for  the  reduced  fees 
charged  to  nonprofessional  subscribers 
OPRA's  Enterprise  Rate  is  based  on  the 
number  of  a  professional  subscriber's 
U.S.  registered  representatives  and 
independent  investment  advisers  who 
contract  with  the  subscriber  to  provide 
advisory  services  to  the  subscriber's 
customers.  Professional  subscriber 
device-based  fees  charged  to  members 
will  continue  to  be  discounted  by  two 
percent  for  members  who  preauthorize 
payment  by  electronic  funds  transfer 
through  an  automated  clearinghouse 
system. 

OPRA  estimates  that  the  overall  effect 
of  the  proposed  increases  in  Basic 
Service  professional  subscriber  fees  will 
be  to  increase  revenues  derived  from 
these  fees  by  approximately  7.5%. 

The  proposed  increases  in  the  device- 
based  professional  subscriber  fees  and 
in  the  Enterprise  Rate  fee  are  intended 
to  generate  additional  revenues  for 
OPRA  that  are  needed  to  cover  actual 
and  anticipated  increases  in  the  costs  of 
collecting,  consolidating,  processing 
and  disseminating  options  market. 
These  increases  reflect  the  costs  of 
continuing  enhancements  to  and 
upgrades  of  the  OPRA  system  to  enable 
it  to  handle  a  greater  volume  of  market 


information  as  a  result  of  the  continuing 
expansion  of  listed  options  trading,  and 
to  support  OPRA's  proposed  new  "best 
bid  and  offer  "  service  planned  for  early 
2003. 

OPRA  also  proposes  to  eliminate  its 
"Back-up  Facility  Access  Fee,"  in  order 
to  eliminate  any  possible  impact  this  fee 
may  have  on  discouraging  OPRA's 
subscribers  from  establishing  prudent 
back-up  facilities."  Devices  used  solely 
as  part  of  a  back-up  facility  will  no 
longer  be  subject  to  fees  imposed  by 
OPRA  unless  and  until  they  are  actually 
used  in  support  of  a  professional 
subscriber's  operations,  in  which  event 
regular  professional  subscriber  device 
charges  will  apply  for  each  month  in 
which  such  devices  are  so  used. 

II.  Implementation  of  the  OPRA  Plan 
Amendment 

Pursuant  to  paragraph  (c)(3)(i)  of  Rule 
llAa3-2  under  the  Act."^  OPRA 
designates  this  amendment  as 
establishing  or  changing  a  fee  or  other 
charge  collected  on  behalf  of  all  of  the 
OPRA  participants  in  connection  with 
access  to  or  use  of  OPRA  facilities, 
thereby  qualifying  for  effectiveness 
upon  filing.  The  Commission  may 
summarily  abrogate  the  amendment 
within  sixty  days  of  its  filing  and 
require  refiling  and  approval  of  the 
amendment  by  Commission  order 
pursuant  to  Rule  llAa3-2(c){2)  under 
the  Act,**  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest;  for 
the  protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets; 
to  remove  impediments  to.  and  perfect 
the  mechanisms  of.  a  national  market 
system;  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  In  order  to  give 
persons  subject  to  these  fees  advance 
notice  of  the  changes,  OPRA  proposes  to 
put  them  into  effect  beginning  January 
1,  2003. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  OPRA 
Plan  amendment  is  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  and  all  written 
statements  with  respect  to  the  proposed 


OPRA  Plan  amendment  that  are  filed 
with  the  Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  OPRA  Plan  amendment 
between  the  Commission  and  any     * 
person,  other  than  those  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  also  will  be 
available  at  the  principal  offices  of 
OPRA.  All  submissions  should  refer  to 
File  No.  SR-OPRA-2002-04  and  should 
be  submitted  by  November  14,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-27118  Filed  10-23-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46683;  File  No.  SR-CBOE- 
2002-27] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Permanent  Approval  of 
the  100  Spoke  RAES  Wheel 

October  17.  2002. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  24, 
2002.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
July  17,  2002.  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  September  26.  2002,  the 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change.*  The  Conunission 
is  publishing  this  notice  to  solicit 


'  M  this  time,  no  changes  are  proposed  to  be 
made  to  fees  tharged  for  accpss  to  mformation 
pertaining  to  foreign  currency  options  ("KCO") 
provided  through  OPRA's  FCO  Service. 


*  The  Back-up  Facility  Access  Fee  does  not  apply 
to  OPRAs  Fa)  .Service 

M7  CFR  240.11AaJ-2(c)(3)(i). 
•17CFR  240  llAa3-2(c)(2). 


M7CFR200.30-3(a)(29) 

M5US.C   78s(b)(l). 

M7CFR240.19b-4 

'  See  Letter  from  Nancy  L.  Nielsen.  Director  of 
Arbitration  and  Assistant  Secretary.  CBOE,  to 
Nancy  Sanow.  Assistant  Director.  Division  of 
Market  Regulation,  Commission,  dated  July  16, 
2002  ("Amendment  No.  1").  Amendment  No.  1  is 
described  in  Section  II. A.,  below 

*  See  Letter  from  Madge  M.  Hamilton,  Legal 
Division,  CBOE.  to  Nancy  Sanow,  Assistant 
Director.  Division  of  Market  Regulation, 
Commission,  dated  September  26,  2002 
("Amendment  No.  2").  Amendment  No.  2  is 
described  in  Section  II. A.,  below. 
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comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  eliminate  the  pilot  program  and  make 
permanent  the  100  Spoke  RAES  Wheel 
System.  The  CBOE  further  proposes  to 
modify  the  calculation  of  the 
participation  distribution  for  market 
makers  participating  on  the  100  Spoke 
RAES  Wheel  by  eliminating  the 
"vacation  penalty." 

Below  is  the  text  of  the  proposed  rule 
change,  as  amended.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 

Chapter  VI    Doing  Business  on  the 
Exchange  Floor 

Section  A:  General 

RULE  6.8 

***** 

*  *  *  Interpretations  and  Policies 

.01-.05  No  change. 

.06(a)-(b)  No  change. 

(c)  Under  the  "100  spoke  RAES 
Wheel,"  [for  a  pilot  period  ending 
November  28,  2002,]  RAES  orders 
would  be  assigned  to  logged-in  market 
makers  according  to  the  percentage  of 
their  in-person  agency  coptracts  traded 
in  that  class  (excluding  RAES  contracts 
traded)  compared  to  all  of  the  market- 
maker  in-person  agency  contracts  traded 
(excluding  RAES  contract)  during  the 
review  period.  The  review  period  will 
be  determined  by  the  appropriate  Floor 
Procedure  Committee  and  may  be  for 
any  period  not  in  excess  of  20  trading 
days,  [two  weeks]  within  the  previous 
30  calendar  days.  The  trading  days 
within  the  review  period  may  be  for  non- 
consecutive  trading  days.  The 
percentage  distribution  will  be 
calculated  at  the  conclusion  of  each 
trading  day  and  will  be  applied  to  the 
100  Spoke  RAES  Wheel  distribution  on 
the  following  trading  day  [determined 
during  a  review  period  will  be  effective 
for  the  succeeding  review  period].  On 
each  revolution  of  the  RAES  wheel, 
subject  to  the  exceptions  described 
below,  each  participating  market  maker 
(who  is  logged  onto  RAES  at  the  time) 
will  be  assigned  enough  contracts  to 
replicate  hi^  percentage  of  contracts  on 
RAES  that  he  traded  in-person  in  that 
class  during  the  review  period.  [The 
review  period  will  most  likely  be  for  an 
expiration  cycle  with  the  percentage 
distribution  to  be  effective  for  the 
succeeding  calendar  month.]  A 
participation  percentage  will  be 
calculated  for  each  market-maker  for 
each  class  that  the  market-maker  trades. 


For  this  piirpose  all  DPM  Designees  of 
the  same  DPM  unit  will  have  their 
percentage  aggregated  into  a  single 
percentage  for  the  DPM  unit. 

Once  a  market-maker  has  logged  onto 
RAES,  he  will  be  assigned  contracts  on 
the  RAES  Wheel  until  his  market-maker 
participation  percentage  has  been  met. 
This  may  mean  that  multiple  orders  (or 
an  order  and  a  paut  of  the  succeeding 
order)  will  be  assigned  to  the  same 
market-maker  on  the  Wheel.  To 
understand  how  the  RAES  orders  will 
actually  be  allocated  to  market-makers 
to  meet  those  percentages,  one  must 
understand  the  concepts  of  "spokes" 
and  "wedges."  A  "spoke"  is  1%  of  the 
RAES  wheel  and  often  may  be  equal  to 
one  contract.  The  appropriate  Floor 
Procedure  Committee  may  determine 
the  number  of  contracts  that  make  up 
one  spoke.  Each  market-maker  logged 
onto  RAES  for  that  class,  regardless  of 
his  participation  percentage,  is  entitled 
to  be  assigned  at  least  one  spoke  on 
every  revolution  of  the  RAES  wheel.  For 
example,  if  a  spoke  equals  one  contract 
then  there  will  be  100  spokes  that  will 
be  assigned  to  market-makers  on  every 
revolution  of  the  RAES  wheel.  If  a  spoke 
is  defined  as  five  contracts  then  there 
will  be  500  RAES  contracts  assigned  to 
the  participating  market-makers  before 
the  RAES  wheel  completes  one 
revolution.  Generally,  the  RAES  Wheel 
will  consist  of  the  niunber  of  spokes 
replicating  the  cumulative  percentage  of 
all  market-makers  logged  onto  the 
system  who  have  a  participation 
percentage  plus  one  spoke  for  each 
market-maker  that  does  not  have  a 
specific  participation  percentage. 

A  "wedge"  is  the  maximum  number 
of  spokes  that  a  market-maker  may  be 
consecutively  assigned  at  any  one  time 
on  the  RAES  wheel.  Because  the  size  of 
the  wedge  may  be  smaller  than  the 
number  of  contracts  to  which  a 
particular  market-maker  is  entitled 
during  one  revolution  of  the  RAES 
Wheel,  that  market-maker  will  receive 
more  than  one  turn  during  one 
revolution  of  the  RAES  wheel.  The 
wedge  size  will  be  variable,  at  the 
discretion  of  the  appropriate  Floor 
Procedure  Committee  and  may  be 
different  for  different  classes  or  the 
same  for  all  classes. 

The  appropriate  Floor  Procedure 
Committee  will  notify  the  membership 
of  each  class  of  options  that  is  subject 
to  the  "100  Spoke  RAES  Wheel". 

(d)  No  change. 

.07-09  No  change. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

a.  The  Initial  Proposal 

On  May  25,  2000.  the  Commission 
approved,  on  a  pilot  basis,  the 
Exchange's  proposal  to  amend  Rule  6.8 
to  provide  the  appropriate  Floor 
Procedure  Committee  ( 'FPC")  with  a 
third  choice  for  apportioning  RAES 
trades  among  participating  market- 
makers,  the  100  Spoke  RAES  Wheel. ^  hi 
those  classes  where  the  100  Spoke 
RAES  Wheel  is  employed,  the 
distribution  of  RAES  trades  to 
participating  market-makers  is 
essentially  identical  to  the  distribution 
of  in-person  agency  market-maker  trades 
for  non-RAES  trades  in  that  class.  The 
pilot  program  has  been  extended  five 
times,  most  recently  until  November  28. 
2002.6 

Under  the  100  Spoke  RAES  Wheel, 
RAES  orders  are  assigned  to  market- 
makers  according  to  the  percentage  of 
their  in-person  agency  contracts 
(excluding  RAES  contracts)  traded  in 
that  class  compared  to  the  in-person 
agency  contracts  (excluding  RAES 
contracts)  of  all  of  the  market-makers 
traded  during  the  review  period.  Agency 


■■Securities  Exchange  Act  Release  No  42824  (May 
25.  2000).  65  FR  37442  (June  14.  2000)   RAES  is  the 
Exchanges  automatic  execution  system  tor  public 
customer  market  or  marketable  limit  orders  ol  less 
than  a  certain  size. 

<>  Securities  Exchange  Art  Release  No  46644 
(October  10.  2002)  (pilot  program  extended  until 
November  28.  2002)  (SR-CBOE-2002-601. 
Securities  Exchange  Act  Release  Ncj  46149  dune 
28.  2002).  67  FR  45161  ()ulv  8.  20021  Ipilot  program 
extended  until  September  28.  2002)  ISR-CBOE- 
2002-34);  Securities  Exchange  .^ct  Release  No 
45230  Oanuary  3.  2002).  67  FR  1380  Haiiuary  10. 
2002)  (pilot  program  extended  until  |une  28.  2002) 
(SR-CBOE-2001-68);  Securities  Exchange  Act 
Release  No.  44749  (August  28.  2001 1.  66  FR  46487 
(September  5.  2001)  (pilot  program  extended  until 
December  28,  2001)  (SR-C:BOE-2001-47). 
Securities  Exchange  Act  Release  No  44020 
(February  28.2001),  66  FR  13985  (March  8.  2001) 
(pilot  program  extended  until  August  28.  20011 
(SR-CBOE-01-07). 
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contracts  are  any  contracts  represented 
by  an  agent  (booked  orders  and  orders 
represented  by  brokers)  and  do  not 
include  contracts  traded  between 
market-makers  in  person  in  the  trading 
crowd.  A  particular  market-maker's 
entitlement  will  change  based  upon  the 
percentage  of  agency  contracts  that 
market-maker  traded  in  the  review 
period.  For  example,  if  a  particular 
market-maker  traded  10%  of  all  the  in- 
person  agency  contracts  (excluding 
RAES  contracts)  of  class  ABC  for  a 
particular  review  period,  then  that 
market-maker  would  be  assigned  10%  of 
the  RAES  contracts  during  the  next 
trading  period.  The  review  period  is 
determined  by  the  appropriate  FPC. 

The  RAES  Wheel  can  be  envisioned 
as  having  a  number  of  spokes,  each 
generally  representing  one  percent  of 
the  total  participation  of  all  market- 
makers  in  the  class.  Thus,  a  market- 
maker  will  generally  be  assigned  one 
spoke  for  each  one  percent  of  his  or  her 
market-maker  participation  during  the 
review  period.  If  the  spoke  size  is  one 
and  all  market-makers  who  traded  in- 
person  agency  contracts  in  that  option 
class  during  the  review  period  are 
logged  onto  RAES.  and  no  other  market- 
makers  are  logged  on,  the  RAES  Wheel 
would  consist  of  100  spokes, 
representing  100  percent  of  all  market- 
maker  activity  during  the  review  period. 
The  appropriate  FPC  may  establish  a 
larger  spoke  size.  Setting  the  spoke  size 
to  five  contracts,  for  example,  would 
redefine  the  RAES  Wheel  for  a 
particular  option  class  as  a  Wheel  of  500 
contracts.  A  larger  Wheel  would  mean 
the  Wheel  would  not  revolve  as  quickly 
through  the  logged  on  market-makers, 
but  a  larger  Wheel  would  not  change  the 
participation  percentage  of  the 
individual  market-makers. 

A  wedge  is  the  maximum  number  of 
spokes  that  may  be  consecutively 
assigned  at  any  one  time  to  a  market- 
maker  during  a  rotation  of  the  RAES 
Wheel.  The  purpose  of  the  wedge  is  to 
break  up  the  distribution  of  contracts 
into  smaller  groupings  to  reduce  the 
exposure  of  any  one  market-maker  to 
market  risk.  If  the  size  of  the  wedge  is 
smaller  than  the  number  of  spokes  to 
which  a  particular  market-maker  may  be 
entitled  based  on  his  or  her 
participation  percentage,  then  that 
market-maker  would  receive  one  or 
more  additional  assignments  during  one 
revolution  of  the  RAES  Wheel.  For 
example,  in  the  case  where  one  spoke  is 
equal  to  one  contract  and  the  market- 
maker's  participation  percentage  is  15 
percent  (15  percent  of  100  spokes)  and 
the  wedge  size  is  ten,  that  market-maker 
first  would  be  assigned  ten  contracts  on 
the  RAES  Wheel  and  then  five  contracts 


at  a  different  place  on  the  RAES  during 
the  same  revolution  of  the  RAES  Wheel. 
The  wedge  size  is  variable  at  the 
discretion  of  the  appropriate  FPC  and 
may  be  established  at  different  levels  for 
different  classes,  or  at  the  same  level  for 
all  classes. 

The  Exchange  represents  that  the  100 
Spoke  RAES  Wheel  has  worked  as 
anticipated  by  providing  an  efficient 
and  effective  alternative  allocation 
method  for  assigning  RAES  trades.  The 
Exchange  further  represents  that,  in 
those  classes  where  the  100  Spoke 
RAES  Wheel  is  employed,  the 
distribution  of  RAES  trades  is 
essentially  identical  to  the  distribution 
of  in-person  agency  market-maker  trades 
on  non-RAES  trades  in  that  class  during 
the  relevant  review  period.  Therefore. 
C;B()E  requests  permanent  approval  of 
the  100  Spoke  RAES  Wheel. 

b.  Amendment  No.  1 

In  Amendment  No.  1,  CBOE  clarified 
the  calculation  of  the  participation 
distribution  for  market-makers 
participating  on  the  100  Spoke  RAES 
WheeL  Specifically,  Amendment  No.  1 
modified  Interpretation  .06(c)  of  Rule 
6.8  to  adjust  the  applicable  review 
period  to  account  for  vacations  by 
market-makers.  CIBOE  indicated  that 
without  this  revision,  if  a  market-maker 
takes  even  a  single  trading  day  off  over 
the  two-week  review  period,  the  market- 
maker  is  allocated  a  number  of  spokes 
that  is  less  than  the  market-maker's 
average  daily  percentage  of  the  trading 
volume,  resulting  in  a  "vacation 
penalty."  Thus,  in  Amendment  No.  1, 
C^BOE  amended  the  rule  text  to  specify 
that  rather  than  "two  weeks"'  (as 
previously  specified)  the  operative 
review  period  will  be  the  prior  "10 
trading  days,"  i.e..  last  ten  days  in 
which  the  market-maker  had  trading 
activity,  subject  to  the  condition  that  the 
review  period  cannot  extend  back  more 
than  30  calendar  days  (in  order  to  assure 
that  the  review  period  is  not  based  on 
stale  activity).  The  Amendment  further 
specified  that  the  trading  days  within 
the  review  period  may  be  non- 
consecutive  trading  days,  and  that  the 
percentage  distribution  "will  be 
calculated  at  the  conclusion  of  each 
trading  day  and  will  be  applied  to  the 
100  Spoke  RAES  Wheel  distribution  on 
the  following  trading  day". 

c.  Amendment  No.  2 

CBOE  filed  Amendment  No.  2  in 
order  to  clarify  various  items  discussed 
in  the  narrative  portion  of  the  original 
filing  and  Amendment  No.  1.  Although 
Amendment  No.  2  did  not  propose 
changes  to  the  proposed  rule  text  (as 
amended  by  Amendment  No.  1).  it  did 


provide  further  explanation  of  the 
following  items. 

First,  CBOE  explained  that,  in 
calculating  the  review  period,  the  10 
trading  days  used  to  compute  one 
market-maker's  RAES  participation 
distribution  may  be  a  different  10 
trading  days  than  another  market-maker 
signed  onto  RAES  in  the  same  trading 
crowd,  and  that  the  10-day  review 
periods  may  overlap.  In  addition,  CBOE 
clarified  that  the  individual  market- 
makers  have  no  discretion  over  which 
10  trading  days  will  be  used  in  the 
calculation.  The  proposed  rule  change 
permits  the  appropriate  FPC  to  set  a 
review  period  not  to  exceed  10  trading 
days.  Once  the  appropriate  FPC  has  set 
the  number  of  days  to  be  used  in  the 
calculation  of  the  market-maker's 
participation  distribution,  the  Exchange 
looks  back  that  number  of  trading  days 
to  calculate  each  market-maker's 
participation  right. 

Second,  CBOE  reiterated  that,  under 
the  proposed  rule,  the  Exchange  will 
conduct  the  calculation  for  the  market- 
maker  participation  distribution  at  the 
conclusion  of  each  trading  day  and 
apply  the  market-makers'  RAES 
participation  distribution  to  the 
following  trading  day.  CBOE  further 
explained  that,  since  the  calculation  of 
the  participation  distribution  is  done  at 
the  end  of  each  trading  day,  the  10-day 
review  period  for  each  market-maker 
will  be  done  on  a  rolling  basis,  i.e.,  each 
time  the  calculation  is  conducted  the 
non-RAES  agency  trading  volume  for 
the  current  day,  if  any.  is  added  to  the 
10-day  review  period,  and  the  non- 
RAES  agency  trading  volume  for  the 
oldest  day  used  for  the  previous  day's 
calculation  is  deleted.  According  to 
CBOE,  this  calculation  encourages 
market-makers  to  actively  trade  every 
day,  since  each  day's  trading  activity 
will  have  an  effect  on  the  market- 
maker's  RAES  participation  distribution 
for  the  next  trading  day. 

Third,  CBOE  corrected  the  formula  for 
determining  market-maker  participation 
percentage  on  the  100  Spoke  RAES 
Wheel,  which  had  been  stated 
incorrectly  in  Amendment  No.  1  (the 
numerator  and  denominator  were 
inadvertently  reversed).  In  Amendment 
No.  2,  CBOE  clarified  that  in  order  to 
obtain  a  market-maker's  participation 
percentage,  the  "non-RAES  agency 
trading  volume"  for  a  given  market- 
maker  is  divided  by  the  "total  volume," 
i.e.,  the  sum  of  the  volume  of  the  non- 
RAES  agency  trades  for  all  traders  in  a 
particular  options  class  (which  is 
determined  by  adding  together  the 
trading  volume  for  each  market-maker 
and  DPM  during  his  or  her  relevant  10- 
day  review  period).  CBOE  provided  the 
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following  example:  Market-Maker  A 
traded  every  day  for  three  weeks,  then 
in  week  four  did  not  trade  on  Monday 
or  Tuesday,  but  traded  the  rest  of  the 
week,  and  the  appropriate  FPC  set  the 
review  period  at  ten  non-consecutive 
trading  days.  CBOE  would  calculate 
Market-Maker  A's  participation 
percentage  by  looking  at  the  last  ten 
days  out  of  the  last  30  calendar  days 
that  Market-Maker  A  traded.  Thus,  the 
Exchange  would  count  Wednesday, 
Thursday,  and  Friday  in  week  four,  all 
five  trading  days  of  week  three  and 
Thursday  and  Friday  of  week  two  to 
compute  the  ten-day  review  period  for 
Market-Maker  A.  The  Exchange  then 
would  sum  the  volume  of  the  non-RAES 
agency  trades  for  Market-Maker  A  in 
order  to  calculate  Market-Maker  A's  ten- 
day  non-RAES  agency  trading  volume. 
The  Exchange  then  would  sum  the 
volume  of  the  non-RAES  agency  trades 
for  all  traders  in  a  particular  options 
class  to  obtain  the  total  non-RAES 
agency  trading  volume  ("total 
volume").^  The  non-RAES  agency 
trading  volume  for  Market-Maker  A 
would  then  be  divided  by  the  total 
volume  to  obtain  Market-Maker's  A's 
participation  percentage  on  the  100 
Spoke  RAES  Wheel.  This  calculation 
would  eliminate  the  "vacation  penalty" 
and  provide  greater  incentive  for 
market-makers  to  participate  on  the  100 
Spoke  RAES  Wheel. 

To  further  explain  its  proposal,  in 
Amendment  No.  2  CBOE  included  the 
following  specific  example  showing 
how  market  makers'  review  periods  and 
participation  percentages  on  the  100 
Spoke  RAES  Wheel  would  be 
calculated. 

For  example,  the  trading  pit  for  XYZ 
option  consists  of  Market-Makers  A,  B, 
C,  D  and  E.  Market-Maker  A  took  the 
week  of  January  21,  2002,  off  for 
vacation.  January  21,  2002,  was  a 
holiday  and  the  Exchange  was  closed 
for  trading.  After  the  close  on  Friday, 
January  25,  2002,  the  Exchange 
calculates  the  participation  percentage 
for  Monday,  January  28,  2002.  The 
Exchange  would  calculate  the  non- 
RAES  agency  trading  volume  for  each 
market-maker  during  each  market- 
maker's  10-day  review  period.  Market- 
Maker  A  had  total  non-RAES  agency 
trading  volume  of  20,000  contracts  for 
trading  on  January  7,  8,  9,  10,  11,14,  15, 
16, 17,  and  18.  Market-Maker  B  had 
total  non-RAES  agency  trading  volume 
of  20,000  contracts  for  trading  on 
January  11.  14,  15, 16, 17,  18,  22,  23,  24 


'  The  Exchange  noted  that  the  total  volume  is  not 
based  on  a  specific  two-week  calendar  period,  but 
instead  is  calculated  by  adding  together  the  trading 
volume  for  each  market-maker  and  DPM  during  his 
or  her  relevant  10-day  review  period. 


and  25.  Market-Maker  C  had  total  non- 
RAES  agency  trading  volume  of  10.000 
contracts  for  trading  on  January  11.  14. 
15,  16,  17,  18.  22.  23.  24  and  25.  Market- 
Maker  D  had  total  non-RAES  agency 
trading  volume  of  20.000  for  trading  on 
January  11.  14.  15.  16,  17.  18.  22.  23.  24 
and  25.  Market-Maker  E  had  total  non- 
RAES  agency  trading  volume  of  30,000 
contracts  for  trading  on  January'  11,  14, 
15,  16, 17,  18,  22,  23,  24  and  25.  The 
Exchange  would  add  the  total  non- 
RAES  agency  trading  volume  for 
Market-Makers  A,  B,  C,  D  and  E  to  get 
a  total  volume  of  100,000  contracts. 
Each  market-maker's  total  non-RAES 
agency  trading  volume  would  be 
divided  by  100,000  contracts.  Therefore, 
on  Monday,  January  28,  2002,  Market- 
Maker  A  would  have  a  RAES 
participation  distribution  of  20  percent. 
Market-Maker  B  would  have  a  RAES 
participation  distribution  of  20  percent; 
Market-Maker  C  would  have  a  RAES 
participation  distribution  of  10  percent. 
Market-Maker  D  would  have  a  RAES 
participation  distribution  of  20  percent 
and  Market-maker  E  would  have  a  RAES 
participation  distribution  of  30  percent. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  will 
continue  to  be  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Act."  Section  6(b)(5)  of  the  Act  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.^  The  Exchange 
represents  that,  as  anticipated,  the  100 
Spoke  RAES  Wheel  has  rewarded  those 
market-makers  who  are  most  active  in 
providing  the  services  that  a  market- 
maker  is  expected  to  perform,  i.e., 
providing  liquidity  to  agency  business 
in  the  assigned  product.  The  Exchange 
represents  that  this  has  enhanced  the 
ability  of  the  Exchange  to  provide 
instantaneous,  automatic  execution  of 
RAES-eligible  orders  at  the  best 
available  prices.  In  addition,  the 
Exchange  believes  that  the  proposed 
rule  change,  as  amended,  promotes  just 
cuid  equitable  principles  of  trade  by 
eliminating  the  "vacation  penalty."  The 
Exchange  further  believes  that  the 
proposed  rule  change,  as  amended, 
protects  investors  and  is  in  the  public 


MSII.S.C.  78f(b)(5). 


interest  by  creating  an  incentive  for 
more  market-makers  to  participate  on 
the  100  Spoke  RAES  Wheel,  which 
provides  more  liquidity  for  the 
automatic  execution  of  orders. 

B.  Self-Regulaton-  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change,  as  amended,  does 
not  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change,  as  amended. 

III.  Date  of  Effectiveness  of  the 
Propose^  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
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SR-CBOE-2002-27  and  should  be 
submitted  by  November  14.  2002. 

For  the  Commission,  by  the  Division  of 
Markt-t  Regulation,  pursuant  to  delegated 
authoritv  '" 

Margaret  H.  McFarland, 
Depittv  Secrctnn 
(FK  Do(    02-271  IB  Filed  10-23-02;  8:45  am) 

BILLING  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-46686;  File  No.  SR-NYSE- 
2002-51] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Regarding  Listing  and 
Trading  of  Exchange  Traded  Funds 
Based  on  Dow  Jones  STOXX  50  ^"^^  and 
Dow  Jones  EURO  STOXX  50^ ^< 
Indexes. 

October  18.  2002 

Pursuant  to  section  19(b)(  1 )  of  the 
Securities  Exchange  Act  of  m.'H 
("Act"),'  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  October 
18,  2002.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  (SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade,  under  Section  703.16  of  the  Listed 
Company  Manual  (the  "LCM")  and  the 
Exchange's  Rule  1100  e/  seq  .  shares  of 
the  Fresco  Dow  Jones  STOXX  50  Fund 
and  Fresco  Dow  Jones  EURO  STOXX  50 
Fund  (each,  a  "Fund"  and  together,  the 
"Funds").  The  Funds  are  each  a 
separate  series  of  Fresco  Index  Shares 
Funds  (the  "Trust  ")  '  UBS  Global  Asset 
Management  (US)  Inc.  ("UBS  Global 
AM"),  an  indirect  wholly  owned  asset 


'OIZCFR  200  iO-3(a)(12). 

'  15  use   78s(bl(11. 

M7CFR240  l<)t)-4 

'The  Trust  is  registered  under  the  Investment 
Company  .^tt  of  1940.  as  amended  (the  "  1940 
Act")  The  Trust  has  filed  with  the  Commission  a 
Registration  .Statement  on  the  Fonn  N-IA  under  the 
Secunties  .^ct  of  1933  as  amended  (the  "Sei  unties 
Acf'l  and  under  the  Investment  Companv  .Ad  of 
1940  relating  to  the  Fund  IFile  Nos  33i-9210fi  and 
811-21145.  respectively). 


management  subsidiary  of  UBS  AG 
("UBS"),  acts  as  the  advisor  (the 
••Advisor")  to  the  Funds.  UBS  Global 
Asset  Management  International  Ltd. 
(•'UBS  Global  AM  Ltd  "),  an  indirect 
wholly  owned  asset  management 
subsidiary  of  UBS.  acts  as  the  sub- 
advisor  to  the  Funds.  STOXX  Limited, 
a  joint  venture  among  Deutsche  Boerse 
AG,  Dow  Jones  &  Company,  Inc., 
Euronext  Paris  SA  and  SWX  Swiss 
Exchange  (  "STOXX"),  provides  and 
services  the  Dow  Jones  STOXX  50  and 
Dow  Jones  EURO  STOXX  50  indexes 
(each  an  "Index"  or  "Underlying 
Index"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

The  Exchange  proposes  to  list  and 
trade,  under  Section  703.16  of  the  Listed 
Company  Manual  (the  '•LCM")  and  the 
Exchange's  Rule  1100  et  seq..  shares  of 
the  Fresc:o  Dow  Jones  STOXX  50  Fund 
and  Fresco  Dow  Jones  EURO  STOXX  50 
Fund  (each,  a  •Fund"  and  together,  the 
"Funds").  The  Funds  are  each  a 
separate  series  of  Fresco  Index  Shares 
Funds  (the  "  Trust").''  UBS  Global  Asset 
Management  (US)  Inc.  ("UBS  Global 
AM"),  an  indirect  wholly  owmed  asset 
management  subsidiary  of  UBS  AG 
("UBS"),  acts  as  the  advisor  (the 
"Advisor")  to  the  Funds.  UBS  Global 
Asset  Management  International  Ltd. 
("UBS  Global  AM  Ltd.").  an  indirect 
wholly  owned  asset  management 
subsidiary  of  UBS,  acts  as  the  sub- 
advisor  to  the  Funds.  STOXX  Limited, 
a  joint  venture  cunong  Deutsche  Boerse 
AG.  Dow  Jones  &  Company,  Inc., 


Euronext  Paris  SA  and  SWX  Swiss 
Exchange  ("•STOXX"),  provides  and 
services  the  Dow  Jones  STOXX  50  and 
Dow  Jones  EURO  STOXX  50  indexes 
(each  an  "Index"  or  "Underlying 
Index  ").  STOXX  Limited  is  not  affiliated 
with  the  Trust,  the  Funds,  UBS  Global 
AM  or  the  Exchange. 

Indexes ' 

The  Dow  Jones  STOXX  50  Index 
represents  ihe  performance  of  the  50 
largest  companies,  across  all 
components  of  the  18  Dow  Jones 
STOXX  600SM  market  sector  indexes  are 
a  subset  of  the  pan-European  Dow  Jones 
STOXXSM  Total  Market  Index  and 
contain  the  600  largest  stocks  traded  on 
the  major  exchanges  in  Europe. 

The  Dow  Jones  EURO  STOXX  Index 
represents  the  performance  of  the  50 
largest  companies,  across  all 
components  of  the  18  Dow  Jones  EURO 
STOXX  600'*'^  market  sector  indexes. 
The  Dow  Jones  EURO  STOXX  600^^ 
market  sector  Indexes  are  a  subset  of  the 
Dow  Jones  EURO  STOXX^m  Total 
Market  Index  and  contain  the  600 
largest  stocks  traded  on  the  major 
exchanges  in  the  Eurozone.^ 

The  Dow  Jones  STOXX  50  and  Dow 
Jones  EURO  STOXX  50  Indexes  track 
the  large-cap  markets  of  the  European 
and  Eurozone  regions.  Both  these  Dow 
Jones  STOXX  blue-chip  indexes  are 
currently  in  use  globally  as  the  basis  for 
investment  products,  such  as 
derivatives  and  exchange-traded  funds. 
Their  components  have  a  high  degree  of 
liquidity  and  represent  the  largest 
companies  across  all  18  market  sectors 
defined  by  the  Dow  Jones  Global 
Classification  standard. 

Derived  from  the  broader  total  market 
indexes  for  each  of  the  two  regions. 
Europe  and  the  Eurozone,  these  two 
blue-chip  indexes  each  represent  about 
60%  of  the  market  capitalization  of  their 
underlying  benchmarks. 

The  index  universes  for  each  of  the 
Dow  Jones  STOXX  50  Index  and  the 
Dow  Jones  EURO  STOXX  50  hidex  are 
defined,  respectively,  as  all  components 
of  the  18  Dow  Jones  STOXX  600  market 
sector  indexes  and  all  components  of 
the  18  Dow  Jones  EURO  STOXX  market 


*  The  Trust  is  registered  under  the  Investment 
Companv  Act  of  1940.  as  amended  (the  "1940 
Act").  The  Trust  has  filed  with  the  Cxjmmission  a 
Registration  Statement  on  the  Form  N-1.^  under  the 
Securities  Act  of  1933  as  amended  (the  "Securities 
Act")  and  under  the  Investment  tximpany  Act  of 
1940  relating  to  the  Fund  (File  Nos.  333-92106  and 
811-21 145,  respectively) 


■■The  Exchange  attached  a  detailed  description  of 
each  of  the  Underlying  Indexes  for  the  Funds  as 
Exhibit  2  to  its  Form  19b-4.  This  description 
includes,  but  is  not  limited  to.  information 
regarding  index  description,  component  selection 
criteria,  country  representation  and  Index 
maintenance.  Descriptions  of  each  Index,  including 
anv  changes  thereto,  may  be  found  on  the  STOXX 
Web  site  at  httpJ/ww\*stoxx.coni. 

"The  "Eurozone"  includes  the  countries  of  the 
European  Monetary  Union.  Telephone  conference 
between  Elena  Daley,  Office  of  General  Counsel. 
NYSE,  and  Florence  Harmon,  Division  of  Market 
Regulation,  Commission,  on  October  18.  2002. 
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sector  indexes.  The  Dow  Jones  STOXX 
600  market  sector  indexes  contain  the 
600  largest  stocks  traded  on  the  major 
exchanges  of  17  European  countries. 
STOXX,  Dow  Jones  STOXX  50,  Dow 
Jones  EURO  STOXX  50  and  Dow  Jones 
STOXX  600  are  each  service  markets  of 
STOXX  Limited. 

The  Dow  Jones  EURO  STOXX  market 
sector  indexes  represent  the  Eurozone 
portion  of  the  Dow  Jones  STOXX  Total 
Market  Index  ("TMI"),  which  in  turn 
covers  95%  of  the  total  market 
capitalization  of  the  stocks  traded  on  the 
major  exchanges  of  17  European 
countries. 

For  each  of  the  18  Dow  Jones  STOXX 
600  market  sector  indexes,  the 
component  stocks  are  ranked  by  free- 
float  market  capitalization.  The  largest 
stocks  are  added  to  the  selection  list 
until  the  coverage  is  close  to,  but  still 
less  than.  60%  of  the  free  float  market 
capitalization  of  the  corresponding  Dow 
Jones  STOXX  TMI  market  sector  index. 
If  the  next-ranked  stock  brings  the 
coverage  closer  to  60%  in  absolute 
terms,  then  it  is  also  added  to  the 
selection  list.  Any  remaining  stocks  that 
are  Dow  Jones  STOXX  50  hidex 
components  are  added  to  the  selection 
list.  The  stocks  on  the  selection  list  are 
ranked  by  free-float  market 
capitalization.  In  exceptional  cases,  the 
STOXX  Limited  Supervisory  Board  may 
make  additions  and  deletions  to  the 
selection  list.  Within  each  of  the  18  Dow 
Jones  EURO  STOXX  market  sector 
indexes,  the  component  stocks  are 
ranked  by  free-float  capitalization.  The 
largest  stocks  are  added  to  the  selection 
list  until  the  coverage  is  close  to,  but 
still  less  than,  60%  of  the  free-float 
market  capitalization  of  the 
corresponding  Dow  Jones  EURO  STOXX 
TMI  market  sector  index.  If  the  next- 
ranked  stock  brings  the  coverage  closer 
to  60%  in  absolute  terms,  then  it  is  also 
added  to  the  selection  list.  Any 
remaining  stocks  that  are  current  Dow 
Jones  EURO  STOXX  50  Index 
components  are  added  to  the  selection 
list.  The  stocks  on  the  selection  list  are 
ranked  by  free-float  market 
capitalization.  In  exceptional  cases,  the 
STOXX  Limited  Supervisory  Board  may 
make  additions  and  deletions  to  the 
"Selection  list. 

The  40  largest  stocks  on  the  selection 
list  for  each  index  are  chosen  as 
components.  Any  remaining  current 
components  of  the  index  ranked 
between  41  and  60  are  added  as  index 
components.  If  the  component  number 
is  still  below  50,  then  the  largest  stocks 
on  the  selection  list  are  added  until  the 
index  contains  50  stocks. 

The  indexes  are  each  weighted  by 
free-float  market  capitalization.  Each 


component's  weight  is  capped  at  10%  of 
the  index's  total  free-float  market 
capitalization.  Each  component's  weight 
is  capped  at  10%  of  the  index's  total 
free-float  market  capitalization.  Weights 
are  reviewed  quarterly.  The  creator  and 
compiler  of  the  Dow  Jones  STOXX  ^^ 
hidexes  is  STOXX  Limited. 

The  Funds  of  the  Trust  will  use  the 
Dow  Jones  STOXX  Indexes  pursuant  to 
a  sub-licensing  agreement  with  an 
affiliate  of  UBS  Global  AM.  Such 
affiliate  has  entered  into  an  agreement 
with  STOXX  Limited  and  is  authorized 
thereunder  to  sub-license  the  Indexes  to 
the  Funds.  As  of  the  date  hereof, 
STOXX  Limited  is  not  affiliated  with 
Trust,  the  Funds.  UBS  Global  AM  to  the 
Exchange. 

General  Description  of  the  Fund 

The  Funds  offer  and  issue  shares 
("Fund  Shares")  at  their  net  asset  value 
("NAV")  only  in  aggregations  of  a 
specified  number  of  Fund  Shares 
(referred  to  as  a  "Creation  Unit"), 
principally  in  exchange  for  a  basket  of 
equity  securities  included  in  the 
Underlying  Index  (the  "Deposit 
Securities"),  together  with  a  deposit  of 
a  specified  cash  payment  (the  "Cash 
Component").^  Fund  Shares  are 
redeemable  only  in  Creation  Units, 
principally,  in  exchange  for  portfolio 
securities  and  a  specified  cash  payment. 
Creation  Units  are  aggregations  of 
50,000  Fund  Shares.  The  Trust  reserves 
the  right  to  offer  a  '•cash"  option  for 
creations  and  redemptions  of  Fund 
Shares.  All  standard  orders  to  create  a 
Creation  Unit  must  be  received  by  UBS 
Global  AM,  as  principal  imderwriter,  no 
later  than  the  close  of  the  regular  trading 
session  on  the  NYSE  (ordinarily  4  p.m. 
New  York  time)  on  the  date  such  order 
is  placed  in  order  for  creation  of 
Creation  Units  to  be  effected  based  upon 
the  NAV  of  Funds  Shares  as  next 
determined  on  such  date  after  receipt  of 
the  order  in  proper  form.  In  the  case  of 
custom  orders,  the  order  must  be 
received  by  UBS  Global  AM,  as 
principal  underwriter,  no  later  than  11 
New  York  time.^ 


'  The  Cash  Component  is  an  amount  equal  to  the 
difference  between  the  net  asset  value  of  the  Fund 
Shares  (Per  Creation  Unit)  and  the  market  value  of 
the  Deposit  Securities  If  the  Cash  Component  is  a 
positive  number  {i.e..  the  NAV  per  Creation  Unit 
Aggregation  exceeds  the  market  value  of  the  Deposit 
Securities),  the  Cash  Component  shall  be  such 
positive  amount.  If  the  Cash  Component  is  a 
negative  number  (i.e..  the  NAV  per  Creation  Unit 
Aggregation  is  less  than  the  market  value  of  the 
Deposit  Securities),  the  Cash  Component  shall  be 
such  negative  amount  and  the  creator  will  received 
cash  in  an  amount  equal  to  the  Cash  Component. 

8  A  custom  order  may  be  placed  by  an  Authorized 
Participant  in  the  event  that  the  Trust  permits  or 
requires  the  substitution  of  an  amount  of  cash  to  be 
added  to  the  Cash  Component  to  replace  any 


"Passive"  or  Indexing  Investment 
Approach 

The  Funds  seeks  to  replicate  as 
closely  as  possible,  before  expenses,  the 
price  and  yield  of  the  Underlying  Index. 

The  Fund  uses  a  "passive"  or 
indexing  approach  in  seeking  to  achieve 
the  investment  objectives  of  each  Fund. 

Replication 

Each  Fund  uses  an  "indexing" 
investment  approach,  attempting  to 
replicate,  before  expenses,  the  price  and 
yield  of  each  Underlying  Index.  Each 
Fund  generally  will  invest  in  all  of  the 
stocks  comprising  its  Underlying  Index 
in  proportion  to  their  weighings  in  the 
Underlying  Index.  However,  each  Fund 
may.  in  certain  circumstances,  purchase 
only  a  sample  of  stocks  in  its 
Underlying  Index  in  proportions 
expected  by  the  Advisor  to  replicate 
generally  the  performance  of  the  Index 
as  a  whole,  choose  to  overweight  a  stock 
in  the  Index,  piu-chase  securities  not  in 
the  Index  which  the  Advisor  are 
appropriate  to  substitute  for  the 
securities  contained  in  the  Index,  or 
utilize  other  available  investment 
techniques  in  seeking  to  track  the  Index. 

Each  Fund  will  invest  at  least  90%  of 
its  tbtal  assets  in  the  stocks  of  the 
Underlying  Index.  Each  Fund  may 
invest  its  remaining  assets  in  money 
market  instruments,  convertible 
securities,  structured  notes  and  in 
options  and  futures  contracts.  Each 
Fund  also  intends  to  maintain  the 
required  level  of  diversification  so  as  to 
qualify  as  a  regulated  investment 
company  under  the  Internal  Revenue 
Code  (the  "Code").  Compliance  with  the 
diversification  requirements  of  the  Code 
could  limit  the  investment  flexibility  of 
each  Fund. 

Correlation 

An  index  is  a  theoretical  financial 
calculation  while  the  ETF  is  an  actual 
investment  portfolio.  The  performance 
of  each  Fund  and  its  Underiying  hidex 
will  vary  somewhat  due  to,  among  other 
things,  operating  expenses  inciured  by 
the  Funds,  transaction  costs,  market 
impact  and  timing  variances.  The 
Fund's  Advisory  seeks  a  correlation  of 
95%  or  better  between  the  Fvmd's 
performance  and  the  price  and  yield 
performance  of  the  Underlying  Index.  A 
figure  of  100%  would  indicate  perfect 


Deposit  Security  which  may  not  be  available  in 
sufficient  quantity  for  delivery  or  which  may  not  be 
eligible  for  trading  by  such  Authorized  Participant 
or  the  investor  for  wliich  it  is  acting.  Telephone 
conference  between  Elena  Daley.  Office  of  General 
Counsel,  NYSE,  and  Florence  Harmon.  Division  of 
Market  Regulation  Commission,  on  October  18. 
2002. 
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correlation.  Any  correlation  of  less  than 
100%  is  called  "tracking  error." 

Industry  Concentration  Policy 

The  Funds  will  not  concentrate  their 
investments  in  an  industr\'  {/.p.  hold 
25%  or  more  of  its  total  assets  in  tht; 
stocks  of  a  particular  industry  or  group 
of  industries),  except  that  each  Fund 
will  concentrate  to  appro.ximately  the 
same  extent  that  its  Underlying  Index 
concentrates  in  the  stocks  of  such 
particular  industry'  or  group  of 
industries. 

Creations  and  Redemptions  of  Fund 
Shares 

The  Fund  Shares  are  "created"  at 
their  NAV  by  authorized  participants. 
large  investors  and  institutions,  only  in 
Creation  Units  consisting  of  50.000 
Shares.  A  "creator"  deposits  into  each 
Fund  the  Deposit  Securities  and  the 
Cash  Component  in  exchange  for  50.000 
Fund  Shares. 

Similarly.  Fund  Shares  can  only  be 
redeemed  in  Creation  Units  of  50,000 
Fund  Share,  principally  in-kind  for  a 
specified  portfolio  of  stocks  held  by  the 
relevant  Fund  ("Fund  Securities")  plus 
cash  in  an  amount  equal  to  the 
difference  between  the  NAV  of  the  Fund 
Shares  being  redeemed  and  the  value  of 
the  Fund  Securities  (the  '  (iash 
Redemption  Amount")  Except  when 
aggregated  in  Creation  Units,  Fund 
Shares  are  not  redeemable.  The  prices  at 
which  creations  and  redemptions  occur 
are  based  on  the  next  calculation  of 
NAV  after  an  order  is  received  in  proper 
form. 

Creations  and  redemptions  must  be 
made  through  a  firm  that  is  a  Depository 
Trust  Company  participant  and.  that  has 
executed  an  agreement  with  the 
Distributor  and  Transfer  Agent  with 
respect  to  creations  and  redemptions  of 
Creation  Unit  ("Participant 
Agreement").  The  Trust  will  impose 
transaction  fees  in  connection  with 
creation  and  redemption  transactions. 

Clearance  and  Settlement 

Deposit  Securities  must  be  delivered 
to  an  account  maintained  at  the 
applicable  local  sub-custodian  of  the 
Trust  on  or  before  2  p.m..  New  York 
time,  on  the  ('ontractual  .Settlement 
Date."  Participant  must  also  make 
available  on  or  before  the  (Contractual 
Settlement  Date,  by  means  satisfactory 


^Tht!    (iinlraclual  .S«'itlemenl  Dal*-"  is  the  i-arht-r 
of  (i)  the  dale  ufxni  whu  h  all  of  the  required 
Deposit  .S«tiirities.  the  ( ^iish  <  >)nij«inenl  Hiid  .my 
other  rash  airiuuiits  whu  h  nun  b<'  due  .ire  dehvered 
to  the  Trust  and  (ii)  the  latest  day  for  settlement  on 
the  cuslomarv  settlement  cycle  in  the  lurisdktion 
where  any  of  the  securities  of  the  relevant  Kiind  are 
(ju.stumainlv  traded 


to  the  Trust,  immediately  available  or 
same  day  funds  estimated  by  the  Trust 
to  be  sufficient  to  pay  the  Cash 
Component  next  determined  after 
acceptance  of  the  order  to  purchase 
Fund  ,Shares.  together  with  the 
applicable  creatjon  transaction  fee  (as 
described  in  the  Prospectus).  Any 
excess  funds  will  be  returned  following 
settlement  of  the  issue  of  the  Creation 
Unit. 

A  Creation  Unit  will  not  be  issued 
until  the  transfer  of  good  title  to  the 
Trust  of  the  portfolio  of  Deposit 
Securities  and  the  payment  of  the  Cash 
Component  and  the  creation  transaction 
fee  have  been  completed.  When  the  sub- 
custodian confirms  to  the  custodian  that 
the  required  securities  included  in  the 
portfolio  deposit  (or.  when  permitted  in 
the  sole  discretion  of  the  Trust,  the  cash 
value  thereof)  have  been  delivered  to 
the  ac:count  of  the  relevant  sub- 
custodian, the  custodian  shall  notify 
UBS  Global  AM,  as  the  principal 
underwriter,  and  the  Trust  will  issue 
and  cause  the  deliver\'  of  the  Creation 
Unit  via  DTC. 

Availability  of  Information  Regarding 
Fund  Shares  and  Underlying  Indices 

The  list  of  names  and  amount  of  each 
security  constituting  the  current  Deposit 
Securities,  and  the  Cash  Component 
effective  as  of  the  previous  business 
day.  per  outstanding  share  of  each 
Fund,  is  expected  to  be  made  available 
each  business  day  immediately  prior  to 
the  opening  of  business  on  the 
Exchange.  The  list  of  names  and 
amounts  of  each  security  constituting 
the  P'und  Securities  is  also  expected  to 
be  made  available  each  business  day.  In 
addition,  an  amount  representing  the 
sum  of  the  estimated  Cash  Component 
effective  through  and  including  the 
previous  business  day.  plus  the  current 
value  of  the  Deposit  Securities  in  U.S. 
dollars,  on  a  per  share  basis,  is  expected 
to  be  disseminated  ever\'  15  seconds 
during  the  Exchanges  regular  trading 
hours,  through  the  facilities  of  the 
Consolidated  Tape  Association 
("CTA"). 

The  value  of  each  Underlying  Index 
will  be  updated  intra-day  on  a  real-time 
basis  as  individual  component 
securities  of  the  Underlying  Index 
change  in  price.  These  intra-day  values 
of  the  Underlying  Indexes  will  be 
disseminated  every  15  seconds 
throughout  the  trading  day.  In  addition, 
there  will  be  disseminated  a  value  for 
each  Underlying  Index  once  each 
trading  day.  based  on  closing  prices  in 
the  relevant  exchange  market. 

The  net  asset  value  of  each  Fund  is 
calculated  by  the  Funds"  custodian  and 
determined  each  business  day.  normally 


at  the  close  of  regular  trading  of  the 
Exchange  (ordinarily  4  p.m.  New  York 
time).  In  addition,  the  Trust  maintains 
a  web  site  that  provides  general 
information  about  the  Funds,  including 
the  Funds'  prospectus  and  daily  trading 
volume  and  closing  price  for  each  Fund. 
The  closing  price  of  each  Fund  is  also 
readily  available  from,  as  applicable,  the 
relevant  exchanges,  automated 
quotation  systems,  or  on-line 
information  services  such  as  Bloomberg 
or  Reuters. 

Dissemination  of  Indicative  Portfolio 
Value 

In  order  to  provide  updated 
information  relating  to  each  Fund  for 
use  by  investors,  professionals  and 
persons  wishing  to  recreate  or  redeem 
Fund  Shares,  and  since  each  Fund  is 
based  on  an  Index  which  includes  non- 
U.S.  components,  there  will  be 
disseminated  through  the  facilities  of 
the  CTA  an  updated  indicative  portfolio 
value  ("Value")  for  each  Fund  traded  on 
the  Exchange  as  calculated  by  a 
securities  information  provided  ("Value 
Calculator").  The  Value  will  be 
disseminated  for  each  Fund  on  a  per 
Share  basis  every  15  seconds  during 
regular  Exchange  trading  hours.  The 
equity  securities  values  included  in  the 
Value  are  the  values  of.  and  the  Deposit 
Securities  disseminated  for  that  trading 
day.  In  addition  to  the  value  of  the 
Deposit  Securities  for  each  Fund,  a  the 
Value  includes  the  estimated  Cash 
Component.  The  Value  also  reflects 
changes  in  currency  exchange  rates 
between  the  U.S.  dollar  and  the 
applicable  home  foreign  currency. 

The  Value  may  not  reflect  the  value 
of  all  securities  included  in  the 
applicable  Underlying  Index.  In 
addition,  the  Value  does  not  necessarily 
reflect  the  precise  composition  of  the 
current  portfolio  of  securities  held  by 
each  Fund  at  a  particular  point  in  time. 
The  currency  exchange  rate  used  in  the 
c&lculation  of  the  Value  may  also  differ 
from  that  used  by  the  Fund's  custodian 
in  the  calculation  of  each  Fund's  NAV. 
Therefore,  the  Value  for  each  Fund  on 
a  per  Share  basis  disseminated  during 
the  Exchange's  trading  hours  should  not 
be  viewed  as  a  real-time  update  of  the 
NAV  of  each  Fund,  which  is  calculated 
only  once  a  day.  While  the  Value  that 
will  be  disseminated  immediately  prior 
to  the  opening  of  business  of  the 
Exchange  (currently  9:30  a.m.,  EST)  is 
expected  to  be  generally  very  close  to 
the  previous  day's  NAV  on  a  per  Share 
basis,  it  is  possible  that  each  Fund's 
Value  diverge  from  its  NAV  during  any 
trading  day.  In  such  case,  the  Value  will 
not  precisely  reflect  the  value  of  the 
relevant  Fund  portfolio. 
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Ehiring  the  trading  day,  however,  the 
Funds  expect  that  the  Value  should 
closely  approximately  the  value  per 
Fund  share  of  the  portfolio  of  securities 
for  the  relevant  Fund  except  under 
unusual  circumstances  (e.g.,  in  the  case 
of  extensive  rebalancing  of  multiple 
securities  in  a  Fimd  at  the  same  time  by 
the  Advisor).  The  circumstances  that 
might  cause  the  Value  to  be  different 
from  a  Fund's  NAV  would  not  be 
different  from  circumstances  causing 
any  index  fund  or  trust  to  diverge  from 
its  underlying  benchmark  index. 

The  Exchange  believes  that 
dissemination  of  the  Value  based  on  the 
Deposit  Securities  provides  additional 
information  regarding  the  Funds  that 
would  not  otherwise  be  available  to  the 
public  and  is  useful  to  professionals  and 
investors  in  coimection  with  Fund 
Shares  trading  on  the  Exchange  or  the 
creation  or  redemption  of  Fund  Shares. 

For  foreign  stocks  that  trade  on 
principal  foreign  markets  diuring  hoiu-s 
that  overlap  regular  trading  hours  on  the 
Exchange,  the  Value  Calculator  will 
update  the  applicable  Value  every  15 
seconds  to  reflect  price  changes  in  the 
applicable  foreign  market  or  markets, 
emd  convert  such  prices  into  U.S. 
dollars  based  on  the  current  currency 
exchange  rate.  When  the  principal 
foreign  market  or  markets  are  closed  but 
the  Exchange  is  open,  the  Value  will  be 
updated  every  15  seconds  to  reflect 
changes  in  ciurency  exchange  rates  after 
such  markets  close. 

Other  Characteristics  of  the  Fund 

It  is  anticipated  that  a  minimum  of 
three  Creation  Units  for  each  Fimd  will 
be  outstanding  at  the  commencement  of 
trading  on  the  Exchange.  The  number  of 
Shares  per  Creation  Unit  is  50,000. 

Fund  Shares  will  be  registered  in 
book-entry  only  form  through  the 
Depository  Trust  Company  ("DTC"). 
Trading  in  Fimd  Shares  on  the 
Exchange  will  be  effected  normally  until 
4  p.m.  each  business  day.  The  minimum 
trading  increment  for  Fimd  Shares  on 
the  Exchange  initially  will  be  $0.01. 

Dividends  from  net  investment 
income  will  be  declared  and  paid  at 
least  aimually  by  each  Fund. 
Distributions  of  realized  securities 
gains,  if  any,  generally  will  be  declared 
and  paid  at  least  once  a  year,  but  each 
Fund  may  make  distributions  on  a  more 
frequent  basis  to  comply  with 
distribution  requirements  of  the  Code. 
Each  Fund  may  make  the  DTC  book- 
entry  Dividend  Reinvestment  Service 
available  for  use  by  beneficial  owners  of 
the  Fund  through  DTC  Participants  for 
reinvestment  of  their  cash  proceeds. 


Original  and  Annual  Listing  Fees 

The  Exchange  original  listing  fee 
applicable  to  the  listing  of  each  Fund 
will  be  $5,000.  The  annual  continued 
listing  fee  for  each  Fund  will  be  $2,000. 

Stop  and  Stop  Limit  Orders 

Commentary  .30  to  Exchange  Rule  13 
provides  that  stop  and  stop  limit  orders 
in  an  Investment  Company  Unit  shall  be 
elected  by  a  quotation,  but  specifies  that 
if  the  electing  bid  on  an  offer  is  more 
than  0.10  points  away  from  the  last  sale 
and  is  for  the  specialist's  dealer  account, 
the  prior  approval  of  a  Floor  Official  is 
required  for  the  election  to  be  effective. 

Trading  Halts 

The  Exchange  may  consider  all 
relevant  factors  in  exercising  its 
discretion  to  halt  or  suspend  trading  in 
each  Fund.  Trading  on  the  Exchange  in 
the  Fund  Shares  may  be  halted  because 
of  market  conditions  or  for  reasons  that, 
in  the  view  of  the  Exchange,  making 
trading  in  the  Fund  Shares  inadvisable, 
these  may  include  (1)  the  extent  to 
which  trading  is  not  occurring  in  the 
Deposit  Security(s)  or  (2)  whether  other 
unusual  conditions  or  circumstances 
detrimental  to  the  maintenance  of  a  fair 
and  orderly  market  are  present.  In 
addition  trading  in  Fund  Shares  is 
subject  to  trading  halts  caused  by 
extraordinary  market  volatility  pursuant 
to  Exchange's  "circuit  breaker"  rules.'" 

Surveillance  Procedures 

The  Exchange's  written  surveillance 
procedures  for  Fund  Shares  will  be 
similar  to  the  procedures  utilized  for 
other  Investment  Company  Units,  the 
Exchange  also  intends  to  utilize  its 
existing  surveillance  procedures  to 
monitor  trading  in  the  Fund,  including 
situations  where  specialists  purchase  or 
redeem  Creation  Units  to  ensure 
compliance  with  NYSE  Rule  460.10. 
which  requires  that  such  purchases  or 
redemptions  facilitate  the  maintenance 
of  a  fair  and  orderly  market  in  the 
subje(?t  security  (see  the  description  of 
the  Rule  and  its  application  below). 

Rule  460.10 

Rule  460.10  generally  precludes 
certain  business  relationships  between 
an  issuer  and  the  specialist  in  the 
issuer's  securities.  Exceptions  in  the 
Rule  permit  specialists  in  Fund  Shares 
to  enter  into  Creation  Unit  transactions 
through  the  Distributor  to  facilitate  the 
maintenance  of  a  fair  and  orderly 
market.  A  specialist  Creation  Unit 
transaction  may  only  be  effected  on  the 
same  terms  and  conditions  as  any  other 
investor,  and  only  at  the  net  asset  value 


of  the  Fund  Shares.  A  specialist  may 
acquire  a  position  in  excess  of  10%  of 
the  outstanding  issue  of  the  Fund 
Shares,  provided,  however,that  a 
specialist  registered  in  a  security  issued 
by  an  investment  company  may 
purchase  and  redeem  the  investment 
compemy  unit  or  securities  that  can  be 
subdivided  or  converted  into  such  unit, 
from  the  investment  company  as 
appropriate  to  facilitate  the  maintenance 
of  a  fair  and  orderly  market  in  the 
subject  security. 

Prospectus  Delivery 

The  Commission  has  granted  the 
Trust  an  exemption  from  certain 
prospectus  deliver^'  requirements  under 
section  24(d)  of  the  Investment 
Company  Act  of  1940."  Any  product 
description  used  in  reliance  on  a  section 
24(d)  exemptive  order  will  comply  with 
all  representations  made  therein  and  all 
conditions  thereto.  The  Exchange,  in  an 
Information  Circular  to  Exchange 
members  and  member  organizations, 
will  inform  members  and  member 
organizations,  prior  to  commencement 
of  trading,  of  the  prospectus  or  product 
description  deliver*'  requirements 
applicable  to  the  Funds.  Any  product 
description  used  in  reliance  on  the 
section  24(d)  exemptive  order  will 
comply  with  all  representations  made 
and  all  conditions  contained  in  the 
application  for  the  order. 

Suitability 

Pursuant  to  Exchange  Rule  405.  before 
a  member,  member  organization,  allied 
member  or  employee  of  such  member 
organization  undertakes  to  recommend 
a  transaction  in  Fund  Shares,  such 
member  or  member  organization  should 
make  a  determination  that  such  Fund 
Shares  are  suitable  for  such  customer.  If 
any  recommendation  is  made  with 
respect  to  such  Fund  Shares,  the  person 
making  the  recommendation  should 
have  a  reasonable  basis  for  believing  at 
the  time  of  making  the  recommendation, 
that  the  customer  has  such  knowledge 
and  experience  in  financial  matters  that 
he  or  she  may  reasonably  be  expected  to 
be  capable  of  evaluating  the  risks  and 
any  special  characteristics  of  the 
recommended  transaction,  and  is 
financially  able  to  bear  the  risks  of  the 
recommended  transaction. 

Information  Circular  to  Members 
The  Exchange  will  distribute  an 
information  circular  to  its  members  in 
connection  with  the  trading  in  the 
Fund.  The  circular  will  discuss  the 
special  characteristics  and  risks  of 


'"Rule  BOB. 


"  Spf  Investment  Company  Act  Release  No. 
25738  (OctolKsr  11.2002). 
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trading  this  type  of  security 
Specifically,  the  circular,  among  other 
things,  will  discuss  what  the  Fund  is. 
how  it  is  created  and  redeemed,  the 
requirement  that  members  and  member 
firms  deliver  a  prospectus  to  investors 
purchasing  Fund  Shares  prior  to  or 
concurrently  with  the  confirmation  of  a 
transaction.  applicabU*  Ext:hange  rules, 
dissemination  information,  trading 
information  and  the  applicability  of 
suitability  rules.'-' 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  ' '  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5). '"*  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of  a  free  and 
open  market  and.  in  general,  to  protect 
investor  and  the  public  interest. 

B.  Self-Regulaton' Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  ArX 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  thi; 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  section  r>(b)(5).'"'  The 
Commission  believes  that  the 
Exchange's  proposal  to  trade  the  Funds 
will  allow  investors  to  achieve  desired 
investment  objectives  through  the 
purchase  of  an  instrument  linked  to  the 
Dow  [ones  STOXX  50  and  Dow  Jones 
EURO  STOXX  50  indexes  These 


'-'Thi!  inftirmation  circular  will  also  discuss 
exemptivc  relief  granted  hy  Ihr  Cjimmissioii  from 
certain  rules  under  the  txi  hanj^e  Act  The 
applirable  rules  are:  Kule  lOa-1.  Rule  lOb-lO.  Rules 
14P-5.  Rules  10l)-17.  Rule  11(11-2.  Rules  ir>i  l-5and 
I5C1-6.  and  Rules  101  and  102  of  Regulation  M 
under  the  Exchange  Art 

"15  I'.S.C.  78f(bl 

'M5  It.S.C.  rBf^bH,-)). 

'*15U.SC.  78frb|(5) 


objectives  include  participating  in  or 
gaining  exposure  to  these  indexes  while 
limiting  somewhat  downside  risk  and 
participating  in  foreign  securities 
markets.  In  addition,  trading  of  the 
Funds  can  produce  added  benefits  to 
invf'stors  through  the  increased 
competition  between  other  marke's 
trading  the  product.  Specifically,  the 
Commission  believes  that  NYSE's 
proposal  should  help  provide  investors 
with  increased  flexibility  in  satisfv'ing 
their  investment  needs,  by  allowing 
them  to  purchase  and  sell  at  negotiated 
prices  throughout  the  trading  day 
securities  that  replicate  the  performance 
of  several  portfolios  of  stock,"'  and  by 
increasing  the  availability  of  the  Funds 
as  investment  tools.  Accordingly,  as 
discussed  below,  the  rule  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  that  Exchange  rules 
facilitate  transac:tions  in  securities, 
remove  impediments  to.  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  protect  investors  and  the  public 
interest,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers.'" 

As  the  t'ommission  noted  in  greater 
detail  in  the  order  approving  iShares 
[formally  "World  Equity  Benchmark 
Se<:urities"  or  "WEBS 'j  for  listing  and 
trading  on  the  American  Stock 
Exchange  LLC  ("Amex  ").'"  the 
estimated  cost  of  individual  Fund 
Shares  described  herein  should  make  it 
attractivf!  to  individual  retail  investors 
who  wish  to  hold  a  security  replicating 
the  performance  of  a  portfolio  of  stocks, 
including  fortugn  stocks.  The 
Commission  also  notes  that  such  Funds 
should  provide  investors  with  several 
advantages  over  standard  open-end 
iiivt^stmenl  companies;  in  particular, 
investors  c:an  trade  the  Funds 
continuously  throughout  the  day  in 
secondary  markets  at  negotiated 


'"The  Ciininiission  notes  lh.)l  unlike  tvpical 
open-end  mveslment  (  oinpaiiies.  where  Invaslors 
have  the  right  to  redwm  then  liiiid  sh.ires  on  a 
dailv  IwMs.  investors  in  the  Kunds  i  an  redeem  them 
in  rreation  unit  si7.e  aggregations  (ot  "iO.DOO  Kuml 
Shares)  onlv  plus  (ash  in  an  amount  t'(|iial  to  the 
differoni  e  In-tween  the  ,\,AV  u(  the  Kund  .Shares 
(x'lng  redefined  and  the  value  nl  Ihe  I  iiiid 
Sp<  unties 

' "  In  approving  this  rule   the  l  .oiimiission  notes 
thai  it  has  i diisidered  the  [iroposed  rule  s  inipai  t  on 
efficiency,  iiinipetilion.  and  lapital  formation    15 
U.S.C   78<;(n. 

'"The  Funds  are  similar  in  nature  were  formerly 
known  as  World  h(|iiils  Beiii  hiiiark  Se<  unlit". 
("WEHS  ')  and  «ere  approved  lor  lisliiig  and 
trading  on  Ihe  .Aiiha  in  IMMh   Sff  SiHurilies 
Exchange  A(  t  R.'lease  \o   .)hq47  (Man  h  H,  I'J'M)!. 
hi  IK  KM.OI.  IMari  h  J4    IM>*h)  T  .\me\  WEB.S 
Approv.il  Order   I   The  (.onimission  hereby 
incorpor.ites  bv  reteren( c  the  discussion  and 
rationale  lor  approving  WEB.S  provided  in  Ihe 
.\inex  WEB.S  .Approval  Order 


prices.'"  In  contrast.  Investment 
Company  Act  of  1940  ("Investment 
Company  Act")  Rule  22c-l  -"  limits 
holders  and  prospectus  holders  of  open- 
end  management  investment  company 
shares  to  purchasing  or  redeeming 
securities  of  the  fund  based  on  the  next 
asset  value  of  the  securities  held  by  the 
fund  as  designated  by  the  board  of 
directors.  Thus,  the  Funds  should  allow 
investors  to  respond  quickly  to  market 
changes  through  intra-day  trading  for 
opportunities,  expand  the  opportunity 
for  retail  investors  to  engage  in  hedging 
strategies,  and  reduce  transaction  costs 
for  trading  a  portfolio  of  stocks. 

The  Commission  notes  that,  although 
the  respective  values  of  the  Funds  are 
based  on  the  value  of  the  securities  and 
cash  held  in  the  Funds,  Fund  Shares  are 
not  leveraged  instruments.  Fund  Shares 
are  essentially  equity  securities  that 
represent  an  interest  in  a  portfolio  of 
stocks  designed  to  reflect  substantially 
the  applicable  Dow  Jones  STOXX  50 
and  Dow  Jones  EURO  STOXX  50 
indexes.  Accordingly,  it  is  appropriate 
to  regulate  the  Funds  in  a  manner 
similar  to  other  equity  securities. 
Nonetheless,  the  Commission  believes 
that  the  unique  nature  of  the  Funds 
raises  certain  disclosure,  trading,  and 
other  issues  that  need  to  be  addressed. 
The  remainder  of  this  section  addresses 
these  issues,  although  they  are 
discussed  in  greater  detail  in  the  Amex 
WEBS  Approval  Order,  where  the 
Commission  initially  approved  WEBS 
for  trading  as  a  new  product. 

A.  Disclosure 

The  Commission  believes  that  NYSE's 
proposal  should  provide  for  adequate 
disclosure  to  investors  relating  to  the 
terms,  characteristics,  and  risks  of 
trading  the  Funds.  All  investors  in  the 


'■'  Ihe  Coniinission  believes  that  the  Kunds  will 
nut  trade  .it  a  material  discount  or  pri'mium  in 
relation  lo  Iheir  N.AV.  Iiecaiise  ol  potential  arbilrage 
opportunitii's  .See  .\me\  WEBS  .Approval  Order. 
siypni  note  Ifi  The  mere  potential  for  arbitrage 
should  keep  the  market  price  of  Fund  .Shares 
comparable  to  their  N.AV's.  therefore,  arbilrage 
attivitv  likelv  will  not  !«■  significant   In  addition, 
the  Funds  will  redeem  in-kind.  thereby  enabling  the 
Fund  to  I  in  est  virtually  all  of  its  assets  in  seturities 
comprising  Ihe  Don  Jones  .STOXX  50  and  Dow 
lones  El  iRO  STOXX  50  indexes 

-"  17  CFR  270  22(  -1.  Investment  t:onipany  Ad 
Rule  22i  -1  generally  provides  thai  a  registered 
iiiveslmenl  ( iimpany  issuing  a  redeemable  security. 
Its  print  ipal  underwriter,  and  dealers  in  that 
security  may  sell,  redeem,  or  repun  base  the 
set  iirily  onlv  at  a  price  based  on  the  N.AV  next 
computed  lifter  rei cipt  of  an  investor's  request  lu 
pun  base,  redeem,  or  resell   The  N.AV  of  an  open- 
end  managenu-nt  invi>stiiienl  (  omp.inv  generally  is 
I  timpiited  oiK  e  daily  Monday  lo  Friday  as 
designaleif  by  the  mveslment  i  ompany  s  board  of 
(lire<  tors   The  (jimmission  granted  \VF3S  an 
exemption  from  Ihis  provision  to  allow  them  lo 
trade  in  Ihe  sih  (indary  market  al  iiegolialed  prices. 
.See  Amex  WEBS  .Approval  Order,  supra  note  16. 


Funds  will  receive  a  prospectus  or  a 
Product  Description  ^i  regarding  the 
product.  The  prospectus  or  Product 
Description  will  address  the  special 
characteristics  of  the  Funds,  including  a 
statement  regarding  their  redeemability 
and  method  of  creation,  and  that  Fund 
Shares  are  not  individually  redeemable. 

The  Commission  notes  mat  the 
Exchange  has  represented  that  it  will 
also  distribute  an  information  circular 
all  NYSE  members  prior  to  the 
commencement  of  trading  of  the  Funds 
explaining  the  unique  characteristics 
and  risks  of  the  Funds.  The  circular  will 
note,  for  example;  Exchange  member 
responsibilities,  including  that,  before 
an  Exchange  member  undertakes  to 
recommend  a  transaction  in  the  Funds, 
it  should  make  a  determination  that  it 
is  in  compliance  with  applicable  rules 
of  other  self-regulatory  organizations  of 
which  it  is  a  member,  including 
suitability  rules.  The  circular  will  also 
address  members'  responsibility  to 
deliver  a  prospectus  or  product 
description  to  all  investors  purchasing 
the  Fimds,  as  well  as  highlight  the 
characteristics  of  the  Funds,  including 
that  Fund  Shares  are  only  redeemable  in 
Creation  Unit  size  aggregation.  ^^  The 
information  circular  will  also  discuss 
the  Trust's  option  of  redeeming  the 
Fimds  solely  for  cash,  which  is  unique 
to  these  products. 

B.  Dissemination  of  the  Fund  Portfolio 
Information 

The  Commission  believes  that 
investors  will  be  provided  with  timely 
and  useful  information  concerning  the 
value  of  the  Funds.  The  Commission 
notes  that  the  information  will  be 
disseminated  through  facilities  of  the 
CTA  and  reflects  the  currently  available 
information  concerning  the  value  of  the 
assets  comprising  the  deposit  securities. 
The  information  will  be  disseminated 
every  fifteen  seconds  during  the  hours 
of  9:30  a.m.  to  4  p.m.  Eastern  Standard 
Time  and  will  be  available  to  all 
investors,  regardless  of  where  the 
transaction  is  executed.  In  addition, 
because  the  value  is  expected  to  closely 
track  the  applicable  Fimd  series,  the 
Commission  believes  the  Values  will 
provide  investors  with  adequate 
information  to  determine  the  intra-day 
value  of  a  given  Fund  series,  ^a  In  the 
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-'  See  Investment  Company  Release  No.  25623 
(June  25.  2002). 

2^  The  Commission  notes  that  the  information 
circular  should  also  discuss  exemptive  relief 
granted  by  the  Commission  from  certain  rules  under 
the  Act.  The  applicable  rules  are;  Rule  lOa-1,  Rule 
lOb-10;  Rule  14e-5;  Rule  lOb-17;  Rule  lldl-2; 
Rules  15cl-5  and  15cl-6;  and  Rules  101  and  102 
of  Regulation  M  under  the  Exchange  Act. 

"  In  addition,  the  Amex  WEBS  Approval  Order 
states  that  the  statement  of  additional  information 


Amex  WEBS  Approval  Order,  the 
Commission  noted  that  it  expected 
Amex  to  monitor  the  disseminated 
Value,  and  if  Amex  determines  that  the 
Value  does  not  closely  track  applicable 
WEBS/iShares  series,  it  will  arrange  to 
disseminate  an  adequate  alternative. 
Here,  the  Commission  expects  the  NYSE 
to  similarly  monitor  the  tlisseminated 
Value  of  the  Funds. 

C.  Surveillance 

The  Commission  notes  that  NYSE  has 
submitted  surveillance  procedures  for 
the  Funds  and  believes  that  those 
procedures  are  adequate  to  address 
concerns  associated  with  the  listing  and 
trading  of  such  securities,  including  any 
concerns  associated  with  specialists 
purchasing  and  redeeming  Creation 
Units.  The  Exchange  has  represented 
that  its  surveillance  procedures  should 
allow  it  to  identify  situations  where 
specialists  piu-chase  or  redeem  Creation 
Units  to  ensure  compliance  with  NYSE 
Rule  460.10,  which  requires  that  such 
purchases  or  redemptions  facilitate  the 
maintenance  of  a  fair  and  orderly 
market  in  the  subject  security. 

D.  Specialists 

The  Commission  finds  that  it  is 
consistent  with  the  Act  to  allow  a 
specialist  registered  in  a  security  issued 
by  an  Investment  Company  to  purchase 
or  redeem  the  listed  security  from  the 
issuer  as  appropriate  to  facilitate  the 
maintenance  of  a  fair  and  orderly 
market  in  that  security.  The 
Commission  believes  that  such  market 
activities  should  enhance  liquidity  in 
such  security.  The  Commission  believes 
that  such  market  activities  should 
enhance  liquidity  in  such  security  and 
facilitate  a  specialist's  market  making 
responsibilities.  In  addition,  because  the 
specialist  only  will  be  able  to  purchase 
and  redeem  Fund  Shares  on  the  same 
terms  and  conditions  as  any  other 
investor  (and  only  at  the  NAV),  and 
Creation  transactions  must  occur 
through  the  distributor  and  not  directly 
with  the  issuer,  the  Commission 
believes  that  concerns  regarding 
potential  abuse  are  minimized.  As  noted 
above,  the  Exchange's  surveillance 
procedures  also  should  ensure  that  such 
purchases  are  only  for  the  purpose  of 
maintaining  fair  and  orderly  markets, 
and  not  for  any  other  improper  or 
speculative  purposes.  Finally,  the 


Commission  notes  that  its  approval  of 
this  aspect  of  the  Exchange's  rule 
proposal  does  not  address  any  other 
requirements  or  obligations  under  the 
federal  securities  laws  that  may  be 
applicable.^'' 

E.  Accelerated  Approval 

After  careful  review,  the  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register  pursuant  to  section 
19(b)(2)  of  the  Act.^^  The  Commission 
finds  that  this  proposal  is  similar  to 
several  approved  instruments  currently 
listed  and  traded  on  the  Exchange. 
Accordingly,  the  Commission  finds  that 
the  listing  and  trading  of  the  Fund 
Shares  is  consistent  with  the  Act,  and 
will  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  and,  in  general,  protect 
investors  and  the  public  interests. 2*^  The 
Commission  further  finds  that 
accelerated  approval  will  enable  the 
Exchange  to  begin  listing  and  trading 
the  Fund  Shares  on  the  Exchange 
immediately.  The  Commission  therefore 
approves  this  proposal  on  an 
accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


("SAI")  to  the  preliminary  prospectus  states  that 
each  series  will  calculate  its  NAV  per  share  at  the 
close  of  the  regular  trading  session  for  the  Amex  on 
each  day  that  the  Amex  is  open  for  business.  NAV 
generally  will  be  based  on  the  last  quoted  sales 
price  on  the  exchange  where  the  security  primarily 
is  traded.  See  Amex  WEBS  Approval  Order,  supra 
note  16.  Such  NAV  calculations  will  be  similarly 
done  for  the  Funds. 


'<The  Commission  notes  that  with  respect  to  the 
Funds,  broker-dealers  and  other  persons  are 
cautioned  in  the  prospectus  and/or  the  Fund  s  S.M 
that  some  activities  on  their  part  may.  depending 
on  the  circumstances,  result  in  their  being  deemed 
statutory  underwriters  and  subject  them  lo  the 
prospectus  delivery  and  liability  provisions  of  the 
Securities  Act  of  1933. 

"  15  U.S.C.  78s(b)(2). 

i«  15  U.S.C.  78f(b)(5). 
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the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  file 
number  SR-NYSE-2002-51  and  should 
be  submitted  by  November  14.  2002. 

For  the  Clonimission.  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority  -~ 
Margaret  H.  McFarland. 

Dfputv  Sf<  rfl(ir\ 

IKR  Do(    02-J7liU  l-ilfO  \[}-^.i-i)i,  tt:45  am] 

BIUJNG  CO0€  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46682;  File  No.  SR-Phlx- 
2002-51] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Philadelphia 
Stock  Exchange,  Inc.  Relating  to 
Amending  Exchange  Rule  607, 
Registration  Fee,  and  Deleting 
Exchange  Rule  608,  Charge  for  Making 
Transaction 

October  17.  ZOOli 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19.14 
("Act  "),'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on 
September  20.  2002,  the  Philadelphia 
Stock  Exchange.  Inc  (  "Phlx  '  or 
"Exchange  ")  filed  with  the  Securiti€)S 
and  Exchange  Commission 
("Commission"  or  ",SEC] ")  the  proposed 
rule  change  as  described  in  Items  1.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  filed  an  amendment  to  the 
proposed  rule  change  on  October  2. 
2002. '  The  Exchange  has  filed  the 
proposal  as  a  "non-controversial"  rule 
change  pursuant  to  section 
19(b)(3)(A)(iii)  of  the  Act.-^  and  Rule 
19b-4(f)(6)  thereunder. '  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.**  The  Commission  is 


-■"  i7(:fr  2«):»o-;i(d)(i2). 

'  15  U.S.C.  78s(b)(ll 

-'17CFR  240  19t>-» 

'  Sep  letter  from  C.vnthia  k   HiiekstrH  Cmiiisel. 
Phlx.  to  Oeborah  l^ssmdn  Flvnn.  .\s>islanl  [)ire<  tor. 
Division  of  Market  Regulation.  SEC),  rialeil  ( )<  tuber 
1.  2002  (".Amendment  No   1    )   In  .■Vrnendnient  No. 
1.  the  E.xchanRe  amended  the  bdsi>  upon  whu.ii  the 
proposal  would  txKonie  effei  tive  under  the  Act  and 
requeNted  that  the  lioinnns-.ion  waive  the  five-day 
pre-fding  notice  requirement 

«  15  U.S.C  78.s(b)(3)|A). 

*17CFR240.iqb-J(f)(6) 

•■The  Phlx  asked  the  (Commission  to  waive  the  ;iO- 
dav  operative  delav   SfP  Rule  iqb-4(n(6|(iii)   17 
CFR  240  19b-»{fl(6l(iii) 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx.  pursuant  to  Rule  19b-^  of 
the  Act,  proposes  to  amend  Exchange 
Rule  607.  Registration  Fee,  to  conform 
the  rule  to  section  31  of  the  Act,"  as 
amended  by  H.R.  1088,  the  Investor  and 
Capital  Markets  Fee  Relief  Act  ("Fee 
Relief  Act")."  In  addition,  the  Exchange 
proposes  to  deU^te  Exchange  Rule  608, 
Charge  for  Making  Transaction. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


Rule  607.  Transaction  (Registration)  Fee 

Every  member  and  member 
organization  shall  pay  to  the  Exchange 
in  such  mannt^r  and  at  such  time  as  the 
Exchange  shall  direct,  the  fees  specified 
in  Section  Jl  of  the  Securities  Exchange 
Act  nf  1934.  and  rules  thereunder,  for 
all  sales  upon  the  Exchange  of  securities 
specified  in  Section  31  of  the  Securities 
Exi  hange  Act  of  1934.  and  rules 
thereunder,  (clearing  transactions 
effected  on  the  Exchange,  shall  pay  to 
the  Exchange  the  sum  of  one  cent  for 
each  S500  or  fraction  thereof  of  the 
dollar  volume  of  his  or  its  sales  upon 
the  Exchange  (other  than  securities 
which  are  direct  obligations  of  or 
obligations  guaranteed  as  to  principal  or 
interest  by  the  United  States  or  such 
securities  issued  or  guaranteed  by 
corporations  in  which  the  United  States 
has  a  direct  or  an  indirect  interest  as 
shall  be  designated  for  exemption  from 
the  provisions  of  this  Section  by  the 
Secretary  of  the  Treasury),  in 
reimbursement  to  the  Exchange  of  the 
Registration  Fee  imposed  under  Section 
31  of  the  Securities  Exchange  Act  of 
1934,  as  amended,  in  accordance  with 
such  rules  as  the  Committee  may 
prescribe.) 

(Rule  608.  Charge  for  Making 
Transaction) 

)  Every  member  or  member 
organization  who  is  required  by  Rule 
607  to  pay  any  sum  to  the  Exchange  in 
respect  of  any  sale  upon  the  Exchange 
shall  charge  and  collect  from  the  person 
for  whom  he  was  acting  in  making  such 
transaction  an  amount,  which  shall  be 
determined  by  Section  31  of  the 
Securities  Exchange  Act  of  1934  as  the 
sum  of  one  cent  for  each  $500  or 


■  .Sff  1.1  I    S.C.  78ee. 

"S^ePub.  L.  No  107-123.  115  Stat.  2390  (2002) 


fraction  thereof  of  the  dollar  amount 
involved  in  such  transaction.) 
ISupplementary  Material:] 

(Registration  Fee) 

(.01  Every  member  and  member 
organization  engaged  in  clearing  or 
settling  transactions  effected  upon  the 
Exchange  shall  maintain  a  daily  record 
of  the  aggregate  dollar  amount  of  the 
sales  of  securities  made  upon  the 
Exchange  and  cleared  or  settled  by  him 
or  it.  The  amount  of  money  shall  be 
computed  upon  the  actual  sales  price, 
disregarding  commissions,  taxes  or 
accrued  interest  on  bonds.  Blotter  dates 
shall  be  used  throughout.  All  sales  on 
the  Exchange  shall  be  included,  whether 
the  securities  are  tax-exempt  or  not. 
except  securities  which  are  direct 
obligations  of  or  obligations  guaranteed 
as  to  principal  or  interest  by  the  United 
States  or  such  securities  issued  or 
guaranteed  by  corporations  in  which  the 
United  States  has  a  direct  or  an  indirect 
interest  as  shall  be  designated  for 
exemption  from  the  provisions  of  this 
section  by  the  Secretary  of  the  Treasury. 
Odd-lot  dealers  shall  record  both  the 
full  lots  and  the  odd  lots  which  they  sell 
on  the  Exchange.  If  a  member 
organization  clears  and  settles  a 
transaction  for  a  member  or  member 
organization  that  in  turn  clears  it  for 
another  principal,  only  the  member 
organization  settling  the  transaction 
shall  include  it  in  its  record.  Monthly 
reports  of  the  daily  totals  above  referred 
to  shall  be  submitted  to  the  Secretary's 
office  in  the  manner  described  below. 

.02  At  or  before  10:30  o'clock  a.m.  on 
the  10th  day  of  each  month  each 
member  or  member  organization 
required  to  report  to  the  Exchange  shall 
submit  a  report  on  a  form  supplied  by 
the  Exchange  showing:  aggregate  dollar 
sales  volume;  the  Registration  Fee  due 
thereon;  principal  amount  ofbonds; 
number  of  shares  of  stock  and  number 
of  rights  to  subscribe. 

.03  Every  such  reporting  member  and 
member  organization  shall  pay  to  the 
Exchange  a  sum  equal  to  one  cent  for 
each  $500  or  fraction  thereof  of  the  total 
aggregate  dollar  sales  volume  reported 
monthly. 

.04  With  respect  to  all  transactions 
which  are  required  by  these  directions 
to  be  included  in  the  foregoing  report, 
the  member  or  member  organization 
responsible  for  reporting  any  transaction 
to  the  Exchange  shall  charge  to  the 
account,  as  billed,  for  which  such 
transaction  was  made  the  sum  of  one 
cent  for  each  $500  or  fraction  thereof 
represented  by  such  transaction. 

Whenever  the  account  against  which 
such  charge  is  made  is  that  of  a  member 
or  member  organization  who  is  acting 
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for  a  principal,  such  member  or  member 
organization  shall  withhold  from  the 
sum  credited  to  the  account  of  such 
principal,  as  billed,  an  amount  equal  to 
one  cent  for  each  $500  or  fraction 
thereof  represented  by  the  transaction 
made  for  such  principal. 

.05  In  rendering  to  customers 
confirmations  of  sales  made  on  the 
Exchange  for  their  account,  the  charge 
required  by  these  directions  either  shall 
be  shown  separately  or  be  treated  in  the 
same  maimer  as  transfer  taxes,  hi  either 
case  the  confirmation  shall  contain  an 
explanatory  legend, 

.06  Members  or  organizations  that 
cease  the  clearing  or  settling  of  security 
transactions  shall  promptly  render 
reports  for  any  interim  period  resulting 
from  such  change,  and  shall  pay 
promptly  any  simi  due  under  the  above 
directions. 

.07  When  sales  are  made  on  the 
Exchange  for  a  customer  each  item 
reported  in  vmting  to  the  customer  must 
be  separately  used  as  the  basis  for 
computing  the  fee  appertaining  thereto. 
If  the  written  report  shows  as  a  single 
item  the  sale  of  two  or  more  lots  of  the 
same  security  at  the  same  price  on  the 
same  day,  the  fee  may  be  computed 
upon  the  total  of  suc^lots  as  a  unit; 
otherwise  each  sale,  whether  reported 
together  with  others  or  separately,  must 
be  independently  made  the  basis  for 
computing  the  fee  relating  thereto. 

.08  Members  or  organizations  who 
settle  transactions  for  other  members  or 
organizations,  and  who  consequently 
are  required  to  report  sales  on  the 
Exchange  and  pay  a  fee  thereon 
pursuant  to  paragraphs  1  and  2  above, 
must  charge  the  account  of  the  member 
or  organization  for  whom  they  act  on 
the  same  basis  as  is  prescribed  above 
with  respect  to  transactions  made  for 
customers.  This  applies  also  to 
organizations  carrying  accounts  of  Floor 
traders  and  non-clearing  members  or 
organizations  both  in  Philadelphia  and 
elsewhere. 

.09  The  use  of  daily,  weekly,  or  any 
similar  totals  of  transactions  made  for  a 
particular  customer  or  for  a  particular 
account  as  a  basis  for  computing  the  fee 
chargeable  to  such  customer  or  account, 
whether  member  or  nonmember,  is 
prohibited. 

.10  When  differences  in  the 
computation  of  the  fee  arise  in  good 
faith,  such  as  when  an  organization  has 
rendered  to  a  customer  a  single  report 
covering  two  or  more  lots  of  the  same 
seciuity  at  the  same  price,  and,  because 
of  "give-ups"  or  otherwise,  it  is 
necessary  to  bill  or  record  the 
transaction  as  two  or  more  separate  lots, 
or  when  similar  differences  arise 
between  a  main  office  and  a  branch 


office,  such  differences  may  be  adjusted 
between  the  organizations  or  offices 
involved  by  mutual  agreement.) 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements, 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Exchange  Rule  607 
to  conform  the  rule  to  section  31  of  the 
Act,  as  amended  by  the  Fee  Relief  Act. 
Section  31  of  the  Act  provides  for  the 
assessment  of  transaction  fees  to  be  paid 
to  the  Commission  by  national 
securities  exchanges  and  national 
securities  associations.  Among  other 
things,  the  Fee  Relief  Act  reduced  the 
amount  of  the  assessment  of  transaction 
fees  under  section  31  of  the  Act  and 
required  the  Commission  to  make 
annual  adjustments  to  the  fee  rates  for 
certain  fiscal  years. 

In  addition  to  conforming  Exchange 
Rule  607  to  recent  Congressional 
changes,  the  proposal  will  allow  for 
future  adjustments  to  be  made 
automatically  to  the  rates  as  specified  by 
the  CoDMnission  and  in  section  31  of  the 
Act.  In  addition,  the  Exchange  proposes 
to  delete  Exchange  Rule  608  because  the 
requirements  in  Exchange  Rule  608  are 
outdated  and  no  longer  necessary  due  to 
the  fact  that  many  of  the  procedures  in 
Exchange  Rule  608  have  been 
automated.  No  such  reporting  is  needed, 

2,  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act "  in  general  and 
furthers  the  objectives  of  sections 
6(b)(4)  10  and  6(b)(5)  "  of  the  Act.  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 


members,  it  promotes  just  and  equitable 
principles  of  trade  and  it  protects 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest)  from  the  date  on  which 
it  was  filed,  the  proposed  rule  change 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act '-  and  Rule  19b- 
4(fl(6)  thereunder." 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However,  Rule 
19b-4(f)(6)(iii)  permits  the  Commission 
to  designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest. 
Because  the  proposed  rule  change  will 
codify  the  Exchange's  current  section  31 
billing  practice  and  allow  the  Exchange 
to  conform  Exchange  Rule  607  to 
section  31  of  the  Act,  the  Exchange  has 
requested  that  the  Commission  waive 
the  pre-filing  notice  requirement  of  at 
least  five  business  days  (or  such  shorter 
time  as  designated  by  the  Commission) 
and  the  30-day  operative  delay,  as 
specified  in  Rule  19b-^(f)(6)(iii)."'  The 
Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  operative 
immediately.  1^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 


9  15U.S.C.  78flb). 
'0]5  U.S.C.  78f(b)(4). 
"IS  U.S.C.  78flb)(5). 


'MS  U.S.C.  78s(b)(3)(A). 

i3  17CFR240.19b-4(f)(6) 

'■«  17  CFR  240.19b-4(f)(6)(iii) 

15  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  ha.s 
considered  the  proposed  rule  s  impact  on 
efficiency,  competition,  and  capital  formation   15 
U.S.C.  78c(fl. 
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such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  "^ 

IV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act   Persons  making 
written  submissions  should  file  six 
f:opies  thereof  w  ith  the  Secretary. 
Securities  and  Exchange  (^ommissKm. 
450  Fifth  Street.  NVV,  Washington.  DC 
2U549-()b09  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respei  t  to  the  prnposed 
rule  t  hange  that  are  fiU-d  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
C^ommission  and  anv  person,  other  than 
those  that  may  be  withheld  fmin  the 
public  in  accordance  with  the 
provisions  nt  t  U  S  C>.  552.  will  be 
available  for  inspection  and  (  opying  in 
the  C^ommission's  Public  Reference 
Room  C^opies  of  such  filing  will  also  be 
available  for  inspe(  tion  and  copying  at 
the  prin(  ipal  office  of  the  Phl\   .Mi 
submissions  should  refer  to  fiie.mimber 
SR-Phlx-2002-51  and  should  be 
submitted  by  November  14,  2002 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

aiithorit\  '" 

Margaret  H.  McKarland. 

Deputy  Secretary. 

!FK  1>"    iij-.'-!i-  Filed  10-23-02:8:45  ami 

BILLING  CODE  801 0-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3452] 

State  of  Louisiana  [Amendment #1] 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  October  Iti. 
2002.  the  above  numbered  declaration  is 
hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  Octolw'r  1.  2002.  and 
continuing  through  October  lb.  2002 

All  other  informatiim  remains  the 
same.  ;  e  .  the  deadline  for  filing 
applications  for  physical  damage  is 


Dec:ember  2,  2002.  and  for  economic 
injury  the  deadline  is  July  3.  2003. 

(C^alHJog  (it  tcili-ral  Domestu  .\ssistan(:e 
Program  Nos   5?K)02  and  .5f)008) 

Ddt.'il    ()(  tuber  IH    L'l)()2. 
Herbert  L.  Mitchell. 
Assonalt'  Alt  111  in  1st  mtorfnr  Disaster 
Assistance. 

|FR  Do<  .  02-27122  Filed  10-2;t-02;  B :4.t  dinl 
BILUNG  COO€  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3448] 

State  of  Texas;  [Amendment  #3] 

111  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  October  15. 
2002.  the  al)oye  numbered  declaration  is 
hereby  amended  to  include  Webb 
County  in  the  State  of  Texas  as  a 
disaster  area  due  to  (iamages  caused  by 
Tropical  Storm  Fay  beginning  on 
-September  ti.  2002.  and  continuing 
through  September  30.  2002. 

Ill  addition.  a[)[)lications  for  economic 
in)ur\  loans  from  small  businesses 
locateti  10  |im  Hogg.  Maverick  and 
Zap.it, I  Counties  ma\  be  filed  until  the 
spf<  itied  d.ite  at  the  previously 
ilesignateil  |o(.ati(m.  All  other  c:ounties 
i.onliguous  to  the  above  named  primary 
couiit\  have  been  previously  declared 

.Ml  other  information  remains  the 
sdine,  /  e  .  the  deadline  for  filing 
applications  for  physical  damage  is 
November  25.  2002.  and  for  economic 
injury  the  deadline  is  lune  26.  2003 

(Catalog  (if  Federal  I>)meslii   .Assistance 
Program  Nos   'S'iOnj  am!  =iQ()08). 

Dated:  O  tobtr  IH.  iiOO:; 
Htrbert  I..  Mitchell. 

,  Um"  iiitr  .■\iltniiii'.tnitnr  tnr  [disaster 
.■\>sistanrf 

!  K  Dm,     (IJ    J-lJl  lij.-ii  U>-J.t-()2:  8:45  ami 
BtLUNG  COOE  802S-01-I> 


SMALL  BUSINESS  ADMINISTRATION 

Federal  Assistance  to  Provide 
Financial,  Counseling,  Technical 
Assistance  and  Long  Term  Training  to 
Small  Busiriess  Owners  and  Those 
Interested  in  Starting  a  Small  Business 

AGENCY:  .Small  Business  Administration. 
ACTION:  SBIX;  2003  Program 
.Announcement  for  CY  2003. 


"-.Sfp  sett  ion  19(b)(3)(C)  of  the  Act.  15  ll.S.C. 
78s(b)(3)(f;i  For  purposes  nf  calculating  ihf  60-day 
abrogation  period,  the  O^mmission  considers  tlie 
period  to  commence  on  CJclober  2,  2002.  the  date 
that  the  Exchange  filed  Amendment  No.  1 

"17CFR20O.3O-3(a)(12). 


SUMMARY:  The  Small  Business 
Administration  plans  to  issue  a 
supplemental  SBDC;  Program 
Announcement  for  CY  2003  to  invite 
applicants  from  Institutions  of  Higher 
Etiucation  and  Women's  Business 
Centers  to  establish,  manage,  and 


oversee  a  Small  Business  Development 
Center  (SBDC)  Network  in  the 
Commonwealth  of  Virginia. 

The  authorizing  legislation  is  Section 
21  of  the  Small  Business  Act,  (15  U.S.C. 
Section  648). 

SBA's  Richmond  District  Office  will 
hold  a  bidders  conference  on  November 
19.2002. 

SBAs  Richmond  District  Office  must 
receive  applications/proposals  by 
December  6.  2002. 

SBA  will  select  the  applicants 
competitively.  The  successful  applicant 
will  receive  an  award  to  provide  long 
term  training,  counseling  and  technical 
assistance  to  business  persons  who  want 
to  start  or  expand  a  small  business. 

The  applicant  must  submit  a  one  year 
plan  that  describes  the  network,  sources 
of  match,  training  and  technical 
assistance  activities.  Award  recipients 
must  provide  non-Federal  matching 
funds,  i.e..  one-non  Federal  dollar  for 
each  Federal  dollar  for  the  project-year. 
At  least  half  of  the  matching 
requirement  must  be  in  cash.  The 
remainder  may  be  in-kind  or  in  waived 
indirect  cost. 

DATES:  SBA  will  mail  program 
announcements  to  interested  parties, 
immediately,  upon"  request.  The  opening 
date  will  be  October  21.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Caston,  (804)  771-2741  x  140  or 
lorge  Caxdona.  (202)  205-7303. 

lohnnie  L.  ,\lbertsan. 

.^•'Six  iiilr  Aihiiinistrator  for  Small  Business 
DfM'hipnirnt  CfiitiTs 

(FK  Doc.  02-27()fi2  Filed  10-2.1-02;  8:4.t  ami 
BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Privacy  Act  of  1974  System  of  Records 
Notice 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  new  system  of  records. 


SUMMARY:  The  Small  Business 
Administration  is  adding  a  new  system 
of  records  to  the  Agency's  Privacy  Act 
System  of  Records.  The  new  system 
collects  and  maintains  personal  and 
commercial  information  on  individuals 
named  in  loan  files,  throughout  the  life 
of  SBAs  interest  in  the  loan,  under  all 
of  the  Agency's  business  (non-disaster) 
loan  programs.  Data  collected  will  be 
used  by  Headquarters,  Regional  Offices, 
District  Offices,  Branch  Offices, 
Processing  Centers.  Servicing  Centers, 
SBA  Resource  Partners,  [i.e., 
participating  lenders,  Certified 
Development  Companies,  lending 
program  intermediaries),  contractors 
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and  qualified  investors.  Data  will  be 
used  for  Lender  Oversight,  Loan 
Monitoring,  Portfolio  Risk  Management 
and  Asset  Sales. 

DATES:  The  new  system  will  be  effective 
without  further  notice  November  25, 
2002,  unless  comments  are  received  that 
result  in  a  need  for  modification. 
ADDRESSES:  Address  comments  to 
LeAnn  M.  Oliver,  Deputy  Associate 
Administrator  for  Financial  Assistance, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Kucharski,  Office  of  Financial 
Assistance  (202)  205  7551. 

SBA  170 

SYSTEM  NAME: 

Loan  Monitoring  System  (LMS),  U.S. 
Small  Business  Administration  (SBA). 

SYSTEM  location: 

SBA  Headquarters,  Regional  Offices, 
District  Offices,  Branch  Offices, 
Processing  Centers,  and  Servicing 
Centers  (see  Appendix  A  for  addresses). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  (i.e.  borrowers, 
guarantors,  principals  of  businesses 
named  in  loan  records),  throughout  the 
life  of  SBA's  interest  in  a  loan,  under  all 
of  the  Agency's  business  (non-disaster) 
loan  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  and  commercial  information 
(i.e.  credit  history,  financial 
information,  identifying  number  or 
other  personal  identifier  )  on 
individuals  named  in  business  loan 
files,  throughout  the  life  of  SBA's 
interest  in  the  loan,  under  all  of  the 
Agency's  business  (non-disaster)  loan 
programs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Pub.  L.  85-536.  15  U.S.C.  631  et  seq. 
(Small  Business  Act,  all  provisions 
relating  to  loan  programs);  5  U.S.C.  301; 
44  U.S.C.  3101  (Records  Management  by 
Federal  Agencies);  and  Pub.  L.  103-62 
(GPRA). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES,  THESE  RECORDS 
MAY  BE  USED,  DISCLOSED,  OR  REFERRED: 

(a)  To  the  SBA  Resource  Partner,  its 
successors  or  assigns,  (i.e.  participating 
lender,  certified  development  company, 
micro  lender)  who  initially  collected  the 
individual's  information  for  the  purpose 
of  making  and  servicing  loans. 

(b)  To  a  Congressional  office  from  an 
individual's  record  when  the  office  is 
inquiring  on  the  individual's  behalf 


The  Member's  access  rights  are  no 
greater  than  the  individual's. 

(c)  To  the  Federal,  state,  local  or 
foreign  agency  or  organization  which 
investigates,  prosecutes,  or  enforces 
violations,  statues,  rules,  regulations,  or 
orders  issued  when  an  agency  identifies 
a  violation  or  potential  violation  of  law, 
arising  by  general  or  program  statute,  or 
by  regulation,  rule,  or  order. 

(d)  To  Agency  volunteers,  interns, 
experts  and  contractors  for  use  in  their 
official  duties. 

(e)  To  qualified  investors  who  have 
signed  a  confidentiality  agreement 
•related  to  review  of  files  for  the  purpose 
of  evaluating,  negotiating  and 
implementing  the  purchase  of  loans 
from  the  Agency  as  a  part  of  the 
Agency's  Asset  Sales  program. 

(f)  To  the  Department  of  Justice  (DOJ) 
when: 

(1)  The  agency,  or  any  component 
thereof;  or 

(2)  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

(3)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee;  or 

(4)  The  United  States  Government, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components; 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
recdtds  by  the  DOJ  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the  DOJ  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(g)  To  disclose  them  in  a  proceeding 
before  a  court  or  adjudicative  body 
before  which  the  Agency  is  authorized 
to  appear,  when: 

(1)  The  agency,  or  any  component 
thereof;  or 

(2)  Any  employee  of  the  agency  in  his 
or  her  official  capacity:  or 

(3)  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
employee;  or 

(4)  The  United  States  Government, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  agency 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation, 
provided,  however,  that  in  each  case. 
the  agency  determines  that  disclosure  of 
the  records  to  a  court  or  other 


adjudicative  body  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

(h)  To  request  information  from  a 
Federal,  State,  local  agency  or  a  private 
credit  agency  maintaining  civil, 
criminal  or  other  information  relevant  to 
determining  an  applicant's  suitability 
for  a  business  loan.  This  applies  to 
individuals  involved  in  business  loans. 

(i)  To  a  recipient  who  has  provided 
the  agency  with  advance  adequate 
written  assurance  that  the  record  will  be 
used  solelv  as  a  statistical  research  or 
reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not 
individually  identifiable. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS: 

STORAGE: 

Electronic  Records  are  in  a  secure 
server  and  paper  records  are  in  files. 
Loan  files  are  in  a  secured  area, 
sometimes  locked  files,  sometimes 
locked  file  rooms. 

RETRIEV  ABILITY: 

Electronic  Records:  By  individual 
name,  personal  identifier.  SBA 
Identifier.  Participating  Lender 
Identifier,  Participating  Lender  Name, 
business  name,  and  business  identifier. 

Paper  Records:  By  individual  name. 
personal  identifier  and  SBA  Identifier. 

SAFEGUARDS: 

Electronic  Records:  Access  and  use  is 
limited  to  Agency  officials  acting  in 
their  official  capacities,  with  a  need-to- 
know,  and  to  SBA  Resource  Partners. 
Access  and  use  by  SBA  Resource 
Partners  will  generally  be  via  the 
Internet,  with  restricted  password{s)/ 
passcode(s).  SBA  Resource  Partners, 
their  successors  or  assigns,  will  have 
access  only  to  those  individual  records 
that  were  collected  by  that  particular 
partner.  Information  contained  in  files 
will  be  available  only  to  potential  as.set 
sale  purchasers  who  have  executed  a 
confidentiality  agreement.  Only  SBA 
employees  in  the  performance  of  their 
official  duties,  who  are  granted  access  to 
the  records  by  Agency  issuance  of  User 
IDs  and/or  passcodes.  may  amend  or 
review  the  records. 

Paper  Records:  Access  and  use  is 
limited  to  Agency  officials  acting  in 
their  official  capacities,  with  a  need-to- 
know.  SBA  Resource  Partners,  their 
successors  or  assigns,  will  have  access 
only  to  those  individual  records  that 
were  collected  by  that  particular 
partner.  Information  contained  in  loan 
files  will  be  available  only  to  potential 
asset  sale  purchasers  who  have  executed 
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a  confidentiality  agreement.  Onlv  thdsc 
SBA  employees  in  the  perfnrinrfiu  e  nt 
their  official  duties  may  amend  or 
review  the  records. 

RETENTION  AND  DISPOSAL: 

In  accordance  with  SBA  SOP  00  41  2. 
Item  Nos.  5004.  .50:08.  50:09.  50:10, 
50:11.  50:12.  50:1},  50:14.  50:22.  55:02. 
Records  are  retained  for  the  life  of  SBA's 
interest  in  the  business  loan  and  are 
disposed  of  according  to  the  referem  e  in 
the  SOP  that  pertains  to  a  partu  ular 
type  of  record:  retention  period  varies 
according  to  the  tvpe  of  rec Drd 

SVSTEM  MANAGER(S)  AND  AOORESS<ES): 

Associate  Administrator  for  tlapital 
Access.  Associate  Administrator  for 
Lender  Oversight.  Regional 
Administrators.  District  Directors, 
Branch  Managers.  Loan  .Service  C'enter 
Directors,  and  Loan  Processing  (Centers 
Directors  (see  Appendix  A  for 
addresses! 

NOTIFICATION  PROCEDURE: 

.An  indu'uiuai  ma\  ^uiiniit  a  written 
record  intjuiry  to  the  appropriate 
Systems  Manager  or  Privacy  Act  Officer 
Individuals  incjuiring  about  this  system 
must  follow  the  SB.-\  Privacy  Act 
Regulations  at  1>CFR  part  102  subpart 
B. 

RECORDS  ACCESS  PROCEDURES: 

Systems  M.inager  or  Privacy  .Act 
Officer  will  determine  procedures. 
Individuals  inquiring  about  this  system 
must  follow  the  SBA  Privacy  Act 
Regulations  at  13  CFR  part  102  subpart 
B. 

CONTESTING  RECORD  PROCEDURES: 

Notify  the  official  listed  above  ami 
state  reason! s)  for  contesting  and  the 
proposed  amendment  sought,  as 
indicated  in  13  CFR  part  102  subpart  B. 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  businesses  to  whom 
the  record  belongs,  financial 
institutions,  credit  reporting  agencies, 
law  enforcement  agencies  and  ,SM.\ 
resource  partners. 

Dated:  lune  27.  2002, 
Christopher  Holleman, 
A<  tiPii  Srnior  Privacy  Art  Official 
jFR  U<i(    02-27061  Filed  10-23-02;  8:45  ami 

BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  4170] 

Bureau  of  Political-Military  Affairs; 
Denied  Persons  Pursuant  to  UN 
Security  Council  Resolution 

agency:  Department  of  State. 


ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of 
persons  that  are  subject  to  an  arms 
embargo  in  implementation  of  LIN 
Security  Council  Resolution  1390 
(2002)  This  actifjn  is  being  taken 
pursuant  to  .Sections  38  and  42  of  the 
Arms  L.xport  (Control  Act  and  in 
accordance  with  Section  5  of  the  UN 
Participation  Act  (UNPA)  and  E.G. 
12M1H 

EFFECTIVE  DATE:  October  24.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Svveene\ .  Munitions  t'ontrol 
;\n.ilyst.  Office  of  Defense  Trade 
tiontrols.  Bureau  of  Political-Military 
Affairs,  Department  of  State  (202)  6.33- 
2700 

SUPPLEMENTARY  INFORMATION:  Section 
2(c)  of  UN  Security  Council  Resolution 
1390  (2002)  requires  an  arms  embargo 
against  those  indi\  iduals,  groups, 
undertakings  and  entities  listed  in  the 
I  uusoliddted  list  (  reated  pursuant  to  L'N 
Security  Council  Resolutions  12fi7 
(1999)  and  1333  (2000).  Specifically,  the 
Resolution  re(]uires  that  Member  .States 
prevent  the  direct  or  indirect  supply, 
sale;  and  transler.  to  those  on  the 
.Sanctions  Committee  list,  from  their 
territories  or  by  their  nationals  outside 
their  territories,  or  using  their  flag 
vessels  or  aircraft,  of  arms  and  related 
material  of  all  types  including  weapons 
and  .imnuinition.  military  vehicles  and 
equi()ment.  (laramilitarv  equipment,  and 
spare!  parts  for  the  aforementioned  and 
technical  advice,  assistance,  or  training 
related  to  military  activities.  U.S. 
manufacturers  and  (exporters  and  any 
other  affected  parties  are  hereby  notified 
the  Department  has  imposed  a  policy  of 
dtMii.il  for  anv  new  license  application 
or  other  rec)uest  for  approval  for  the 
e.xport  or  transfer  of  defense  articles  or 
defense  services  if  any  of  the  names  on 
the  list  below  appear  in  connection  with 
the  application  or  other  request  for 
approval  subject  to  .Section  38  of  the 
Arms  Kxport  Control  Act.  This  ac;tion 
also  precludes  the  use  of  any 
exeinpti(uis  from  lir  tmsing  or  other 
approval  [c  i^.  brokering)  requirements 
available  under  the  International  Traffic 
in  .Arms  Regulations  (ITAR)  involving 
any  person  on  the  list. 

The  term  "person  '.  as  defined  in  22 
CFR  120.14  of  the  ITAR.  means  a 
natural  person  as  well  as  a  corporation, 
business  assoc:iation.  partnership. 
s(H:iety,  trust,  or  any  other  entity, 
organization  or  group,  including 
governmental  entiti(;s. 

This  action  has  been  taken  pursuant 
to  sections  38  and  42  of  the  AECA  (22 
U  S.C.  2778  and  2791)  and  *}  126.7  of  the 
International  Traffic  in  Arms 


Regulations  in  furtherance  of  the  foreign 
policy  of  the  United  States,  and  in 
accordance  with  section  5  of  the  UNPA 
(22  U.S.C.  287(c))  and  E.O.  12918. 

In  accordance  with  these  authorities 
the  following  persons  are  subject  to  this 
arms  embargo: 

A.  Resolution  1267  (1999) 


Individuals 

1.  Mullah  Mohammad  Rabbani. 
Chairman  of  the  Ruling  Council.  Head 
of  the  Council  of  Ministers; 

2.  Mullah  Hadji  Mohammad  Hassan, 
First  Deputy.  Council  of  Ministers; 
Governor  of  Kandahar; 

3.  Maulavi  Abdul  Kabir.  Second 
Deputy.  Council  of  Ministers;  Governor 
of  Nangahar  Province;  Head  of  Eastern 
Zone; 

4.  Mullah  Mohammed  Omar.  Leader 
of  the  Faithful  (Amir  ul-Mumineen'), 
Afghanistan: 

5.  Mullah  Mohammed  Tahre  Anwari, 
Administrative  Affairs; 

6.  Maulavi  Sayyed  Haqqan.  Minister 
of  Administrative  Affairs; 

7.  Maulavi  Abdul  Latif  Mansur, 
Minister  of  Agriculture; 

8.  Mullah  Shams-ur-Rahman.  Deputy 
Minister  of  Agriculture; 

9.  Maulavi  Attiqullah  Akhund. 
Deputy  Minister  of  Agriculture; 

10.  Maulavi  Abdul  Ghafoor.  Deputy 
Minister  of  Agriculture; 

11.  Akhtar  Mohammad  Mansour, 
Minister  of  Civil  Aviation  and 
Transportation; 

12.  Hadji  Tahis.  Deputy  Minister  of 
Civil  Aviation; 

13.  Mullah  Mohammad  Nairn,  Deputy 
Minister  of  Civil  Aviation: 

14.  Hidayatuallah  Abu  Turab.  Deputy 
Minister  of  Civil  Aviation; 

15.  Mullah  Yar  Mohammad  Rahimi, 
Minister  of  Communication; 

16.  Mullah  Haji  Alia  Dad  Tayeb, 
Deputy  Minister  of  Communication: 

17.  Maulavi  Abdul  Razaq.  Minister  of 
Commerce; 

18.  Maulavi  Faiz  Mohammad  Faizan, 
Deputy  Minister  of  Commerce; 

19.  Maulavi  Nik  Mohammad.  Deputy 
Minister  of  Commerce; 

20.  Mullah  Matiullah,  Kabul  Custom 
House; 

21.  Maulavi  Dadullah  Akhund. 
Minister  of  Construction; 

22.  Mullah  Hadji  Ubaidullah  Akhund, 
Minister  of  Defense; 

23.  Mullah  Fazel  M.  Mazloom,  Deputy 
Chief  of  Army  Staff; 

24.  Mullah  Baradar,  Deputy.  Minister 
of  Defence; 

25.  Mullah  Abdul  Rauf.  Commander 
of  Central  ("orpus; 

26.  Mullah  Amir  Khan  Motaql. 
Minister  of  Education: 


27.  Mullah  Mohammad  Nasim  Hanafi, 
Deputy  Minister  of  Education; 

28.  Maulavi  S.  Ahmed  Skahidkhel. 
Deputy  Minister  of  Education; 

29.  Mullah  Abdul  Wasay  Aghajan 
Motasem,  Minister  of  Finance; 

30.  Mullah  ArefuUah  Aref,  Deputy 
Minister  of  Finance; 

31.  Mullah  Haji  M.  Ahmadi,  President 
of  Da  Afghanistan  Bank; 

32.  Abdul  Wakil  Mutawakil.  Minister 
of  Foreign  Affairs; 

33.  Abdul  Rahman  Zahed;  Deputy 
Minister  of  Foreign  Affairs; 

34.  Mullah  Abdul  Jalil,  Deputy 
Minister  of  Foreign  Affairs; 

35.  Dr.  Abdul  Satar  Paktis,  Protocol 
Dept..  Ministry  of  Foreign  Affairs; 

36.  Maulavi  Faiz,  Information  Dept., 
Ministry  of  Foreign  Affairs; 

37.  Shams-us-Safa  Aminzai.  Press- 
Centre,  Ministry  of  Foreign  Affairs; 

38.  Maulavi  Abdul  Baqi,  Consulate 
Dept.,  Ministry  of  Foreign  Affairs; 

39.  M.  Jawaz  Waziri.  UN  Dept., 
Ministry  of  Foreign  Affairs; 

40.  Maulavi  Djallalouddine  Haqani, 
Minister  of  Frontier  Affairs; 

41.  Maulavi  Abdul  Hakim  Monib, 
Deputy  Minister  of  Frontier  Affairs; 

42.  Alhaj  M.  Ibrahim  Omari,  Deputy 
Minister  of  Frontier  Affairs; 

43.  Qari  Don  Mohammad,  Minister 
Higher  Education; 

44.  Maulavi  Hamidullah  Nomani, 
High  Ranking  Official  in  the  Ministry  of 
Higher  Education; 

45.  Zabihullah  Hamidi.  Deputy 
Minister  of  Higher  Education; 

46.  Maulavi  Arsalan  Rahmani,  Deputy 
Minister  of  Higher  Education; 

47.  Maulavi  Qudratuallah  Jamal, 
Minister  of  Information; 

48.  Mullah  Abdul  Baqi,  Vice-Minister 
of  Information  and  Culture; 

49.  Maulavi  Abdul  Rahman  Ahman 
Hottak,  Deputy  (Cultural)  Minister  of 
Information  and  Culture; 

50.  Maulavi  RahimuUah  Zurmati, 
Deputy  (Publication)  Minister  of 
Information  and  Culture; 

51.  Abdulhai  Motmacn,  Information 
and  Culture  Dept.,  Kandahar; 

52.  Maulavi  Mohammad  Yaqoub, 
HeadofBIA; 

53.  Mullah  Abdul  Razaq,  Minister  of 
Interior  Affairs; 

54.  Mullah  Abdul  Samad  Khaksar, 
Deputy  (Security)  Minister  of  Interior 
Affairs; 

55.  Mohammad  Sharif,  Deputy 
Minister  of  Interior  Affairs; 

56.  Maulavi  Noor  Jalal,  Deputy 
(Administrative)  Minister  of  Interior 
Affairs; 

57.  Maulavi  Saed  M.  Azim  Agha, 
Passport  and  Visa  Dept.; 

58.  Mullah  Nooruddin  Turabi, 
Minister  of  Justice; 
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59.  Maulavi  Jalaluddine  Shinwari, 
Deputy  Minister  of  Justice; 

60.  Alhaj  Mullah  Mohammad  Essa 
Akhund,  Minister  of  Mines  and 
Industries; 

61.  Maulavi  Sayeedur  Rahman 
Haqani,  Deputy  Minister  of  Mines  and 
Industries; 

62.  Mullah  Abdul  Salam  Zaief, 
Deputy  Minister  of  Mines  and 
Industries; 

63.  Maulavi  Mohammad  Azam  Elmi, 
Deputy  Minister  of  Mines  and 
Industries; 

64.  Qari  Din  Mohammad  Hanif, 
Minister  of  Planning: 

65.  Maulavi  Ezatullah,  Deputy 
Minister  of  Planning; 

66.  Maulavi  M.  Musa  Hottak,  Deputy 
Minister  of  Planning; 

67.  Mullah  Mohammad  Abbas 
Akhund,  Minister  of  Public  Health; 

68.  Sher  Abbas  Stanekzai,  Deputy 
Minister  of  Public  Health: 

69.  Maulavi  Mohammadullah  Mati, 
Minister  of  Public  Works; 

70.  Maulavi  Rostam  Nuristani,  Deputy 
Minister  of  Public  Works; 

71.  Hadji  Molla  AtiquUah,  Deputy 
Minister  of  Public  Works; 

72.  Maulavi  Najibullah  Haqqani, 
Deputy  Minister  of  Public  Works; 

73.  Maulavi  Sayyed  Ghiassouddine 
Agha,  Minister  of  Haj  and  Religious 
Affairs; 

74.  Maulavi  Moslim  Haqqani,  Deputy 
Minister  of  Haj  and  Religious  Affairs; 

75.  Maulavi  Qalamudin  Momand, 
Deputy  Minister  of  Haj  Afairs; 

76.  Maulavi  Abdul  Raqih  Takhari. 
Minister  of  Repatriation; 

77.  Ramatullah  Wahidyar,  Deputy 
Minister  for  Martyrs  and  Repatriation; 

78.  Mohammad  Sediq  Akhundzada, 
Deputy  Minister  of  Martyrs  and 
Repatriation; 

79.  Maulavi  Mohammad  Wali, 
Minister  of  Department  of  Preventing 
Vice  and  Propagating  Virtue; 

80.  Maulavi  Mohammad  Salim 
Haqqani,  Deputy  Minister  of  Preventing 
Vice  and  Propagating  Virtue; 

81.  Maulavi  Sayed  Esmatullah  Asem, 
Deputy  Minister  of  Preventing  Vice  and 
Propagating  Virtue; 

82.  Qari  Ahmadulla,  Minister  of 
Security  (Intelligence); 

83.  Maulavi  Ahdul-Haq-Wasseq, 
Deputy  Minister  of  Security 
(Intelligence); 

84.  Maulavi  Ehsanullah,  Deputy 
Minister  of  Security  (Intelligence); 

85.  Mullah  Hahibullah  Reshad,  Head 
of  Investigation  Dept.; 

86.  Mullah  Ahmed  Jan  Akhund, 
Minister  of  Water  and  Electricity; 

87.  Eng.  Mohammad  Homayoon, 
Deputy  Minister  of  Water  and 
Electricity; 


88.  Maulavi  Saiduddine  Sax^ed,  Vice- 
Minister  of  Work  and  Social  Affairs; 

89.  Maulavi  Abdul  Jabbar,  Governor 
of  Baghlan  Province; 

90.  Maulavi  Nurullah  Nuri.  Governor 
of  Balkh  Province;  Head  of  Northern 
Zone; 

91.  Muhammad  Islam,  Governor  of 
Bamiyan  Province; 

92.  Mullah  Janan,  Governor  of  Fariab; 

93.  Mullah  Dost  Mohammad, 
Governor  of  Ghazni  Province; 

94.  Maulavi  Khair  Mohammad 
Khairkhwah,  Governor  of  Heart 
Province; 

95.  Maulavi  Abdul  Bari,  Governor  of 
Helmand  Province; 

96.  Maulavi  Walijan,  Governor  of 
Jawzjan  Province: 

97.  Mullah  M.  Hasan  Rahmani. 
Governor  of  Kandahar  Province; 

98.  Mullah  Manan  Nyazi,  Governor  of 
Kabul  Province; 

99.  Maulavi  A.  Wahed  Shafiq,  Deputy 
Governor  of  Kabul  Province; 

100.  Alhaj  Mullah  Sadudin  Sayed. 
Mayor  of  Kabul  City; 

I'OI.  Maulavi  Shafiquallah 
Mohammadi,  Governor  of  Khost 
Province; 

102.  Maulavi  Nazar  Mohammad, 
Governor  or  Kunduz  Province; 

103.  M.  Eshaq,  Governor  of  Laghman 
Province; 

104.  Maulavi  Zia-ur-Rahman  Madani. 
Governor  of  Logar  Province; 

105.  Maulavi  Hamsudin,  Governor  of 
Wardak  (Msidan)  Province; 

106.  Maulavi  A.  Kabir.  Governor  of 
Nangarhar  Province; 

107.  Mullah  M.  Rasul.  Governor  of 
Nimroz  Province: 

108.  Maulavi  Tawana,  Governor  of 
Paktia  Province; 

109.  Mullah  M.  Shafiq.  Governor  of 
Saraangan  Province; 

110.  Maulavi  Aminullah  Amin, 
Governor  of  Saripul  Province; 

111.  Maulavi  Abdulhai  Salek. 
Governor  of  Urouzgan  Province; 

112.  Maulavi  Ahmad  Jan.  Governor  of 
Zabol  Province; 

113.  Noor  Mohammad  Saqib.  Chief 
Justice  of  Supreme  Court; 

114.  Maulavi  Sanani.  Head  of  Dar-ul- 
Efta; 

115.  Maulavi  SamiuUah  Muazen. 
Deputy  of  High  Court; 

lis.  Maulavi  Shahabuddin  Delawar. 
Deputy  of  High  Court; 

117.  Abdul  Rahman  Agha.  Chief 
Justice  of  Military  Court; 

118.  Mullah  Mustasaed.  Head  of 
Academy  of  Sciences; 

119.  Maulavi  Esmatullah  Asem.  SG  of 
Afghan  Red  Crescent  Society  (ARCS): 

120.  Maulavi  Qalamuddin.  Head  of 
Olympic  Committee: 

121.  Abdul  Salam  Zaeef,  Taliban 
Ambassador  to  Pakistan; 
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122.  Abdul  Hakim  Mujahid.  Taliban 
envoy  to  the  United  Nations; 

123  General  Rahmatullah  Safi. 
Taliban  representative  in  Europe; 

124.  Mullah  Hamidullah.  Head  of 
.■Vriana  Afghan  Airline.s; 

125.  Alhdj  Mulldh  Sadruddin.  Mayor 
of  Kabul  City; 

126  Amir  Khan  Muttaqi.  Taliban 
representative  in  UN-led  talks; 

127  Mr  Ian  Mohmmad  Madani, 
Charge  d'Affaires.  Taliban  Embassy. 
Abu  Dhabi; 

128.  Mr  Shamsalah  Kmalzada.  Second 
Secretary,  Taliban  Embassy,  Abu  Dhabi; 

129  Mr  .\zizirahman.  Third 
Secretary.  Taliban  Embassy.  Abu  Dhabi; 

130  Mr  Mavviawi  Abdul  Manan. 
('ommercial  .Attache.  Taliban  Embassy. 
Abu  Dhabi. 

131.  Malawi  Abdul  VVahab,  Taliban 
Charge  dAffairs  in  Riyadh,  Taliban 
"Embassy,"  Islamabad 

132   .Mullah  Abdul  Salam  Zaeef 
(Ambassador  Extraordinary  & 
Plenipotentiarv); 

133.  Ilabibullab  Fauzi  (First  Secretary/ 
Deputy  Head  of  Mission); 

134  Mohammad  Sobail  Shaheen 
(Second  Secretary). 

135.  Mohammad  Sarwar  Siddiqmal 
(Third  Secretart); 

136.  Mullah  Mohammad  ZahiH  (Third 
Secretary); 

137.  General  Abdul  Qadwr  iMilitar\ 
Attache); 

138  Maulavi  Nazirullah  .\iiafi 
(Commnrcial  .Mtac  he); 

139.  Maulavi  Abdul  Ghafar  Qurishi 
(Repatriation  .Attache); 

140  Mohammad  Daud 
(Administrative  .Attache).  T.iliban 
"Consulate  General."  Peshawar 

141.  Maulavi  Najibullah  (Consul 
General); 

142  Qari  Abdul  VVali  (First 
Secretary), 

143.  Syed  .Mlainuddin  (Second 
Secretary); 

144.  Mauldv  1  .Akhtar  Mohmmad 
(Education  .Attacht'), 

145.  Alhai  Maulavi  Mohammad 
Saddiq  (Trade  Representative).  Talih;in 
"Consulate  (General. "  Karac  hi 

146.  Ntaulavi  Rahamatullah  Kakazada 
(Clonsul  GtMieral). 

147  Mufti  Mohammad  .Aleem 
Noorani  (First  Sec;retary); 

148  Haji  .Abdul  Ghafar  Shenwary 
(Third  Secretary); 

149  Maulavi  Gul  Ahmad  Hakimi 
(Commercial  .Attache);  Taliban 
"Consulate  General."  Quetta 

150  Maulavi  Abdullah  Murad 
(Consul  General); 

151  Maulavi  .Abdul  Fiaiv  Aazem 
(First  Secretary ), 

152  Maulavi  Hamdullah 
(Repatriation  Attache). 


Entities 

1   De  Afghanistan  Momtaz  Bank. 
B.  Resolution  1333  (2000) 

Individuals 

1    Abd  Al-Hadi  Al-Iraqi  (a.k.a.  Abu 
Abdallah.  Abdal  Al-Hadi  Al-Iraqi); 

2.  Abdul  Rahman  Yasin  (a.k.a.  Taha, 
.Abdul  Rahman  S.;  a.k  a.  Taher,  Abdul 
Rahman  S  ;  a.k.a.  Yasin,  Abdul  Rahman 
Said;  a.k.a.  Yasin.  Aboud)  DOB;  10  Apr 
1960;  POB:  Bloomington,  Indiana, 
USA;  Citizen  USA  ; 

3  .Abdullah  Ahmed  Abdullah  (a.k.a. 
Abu  Mariam,  a.k.a  Al-Masri.  Abu 
Mohamed;  a.k.a.  Saleh);  Afghanistan; 
DOB    1963;  POB:  Egypt;  Citizen  Egynf; 

4  .Abdullkadir.  Hussein  Mahamud. 
Florence.  Italy; 

5  .Abu  Hafs  the  Mauritanian  (a.k.a. 
Mahfouz  Ould  Al-VValid.  Khalid  Al- 
Shanqiti,  Mafouz  VValad  Al-Walid, 
Mahamedou  Oui  Slahi)  DOB  1  Ian  75; 

6  .Abu  Zubavdah  (a.k.a.  Abu  Zubaida. 
.Abd  Al-Hadi  Al-VVahab.  Zain  Al-Abidin 
Muhahhad  Husain.  Zain  Al-Abidin 
Muhahhad  Husain,  Zayn  .Al-Abidin 
Muhammad  Husavn.  Tariq);  Thought  to 
be  a  Saudi,  Palestinian  and  lordanian 
national  (^lose  associate  of  Usama  Bin 
Laden  and  facilitator  of  terrorist  travel. 
DOB   12  March  71;  POB:  Riyadh,  Saudi 
Arabia; 

7  .Agha.  Haji  .Abdul  Manan  (a.k.a. 
Saiyid,  Abd  AlMan.  Am)  Pakistan; 

8  .Ahmed  Khalfan  Cihailani  (a.k.a. 
"Ahmed  The  Tanzanian ';  a.k.a. 

Foopie";  a.k.a,  "Fupi ";  a.k.a.  .Ahmad. 
.Abu  Bakr;  a  k.a.  Ahmed,  A  ;  a.k.a. 
Ahmed,  Abubakar;  a.k.a.  Ahmed. 
Abubakar  K  ,  a  k.a  Ahmed.  Abubakar 
Khalfan,  a.k.a.  Ahmed.  Abubakary  K.; 
a.k.a.  Ahmed.  Ahmed  Khalfan;  a.k.a  Al 
Tanzani.  Ahmad;  a.k.a  Ali,  Ahmed 
Khalfan.  a.k.a  Bakr,  .Abu;  Ghailani. 
.Abubakary  Khalfan  .Ahmed;  a.k.a. 
Ghailani,  .Ahmed;  a  k  a  Ghilani.  Ahmad 
Khalafan;  a  k.a.  Hussein.  Mahafudh 
.Abubakar  .Ahmed  .Abdallah;  a.k.a. 
Khabar.  .Abu.  a.k.a.  Khalfan.  Ahmed; 
a.k.a.  Mohammed.  Shariff  Omar);  DOB: 
1  1  Apr   1974;  .Alt.  DOB:  14  .Apr.  1974; 
Alt   DOB;  1  Aug   1970;  POB:  Zanzibar. 
Tanzania,  fiitizen  Tanzania; 

9.  Ahmed  Mohammed  Hamed  Ali 
(a.k.a.  Abdurehman,  Ahmed 
Mohammed;  a.k.a.  .Abu  Fatima;  a.k.a. 
Abu  Islam;  a.k.a.  Abu  Khadiijah;  a.k.a. 
Ahmed  Hamed;  a.k.a.  .Ahmed  The 
Egyptian;  a.k.a.  Ahmed.  Ahmed;  a.k.a. 
Al-Masri,  Ahmad;  a.k.a.  Al-Surir,  Abu 
Islam;  a.k.a.  Ali.  Ahmed  Mohammed; 
a.k.a.  Ali.  Hamed;  a.k.a.  Hamed,  Ahmed; 
a.k.a.  Shieh,  Ahmed;  a.k.a.  Shuaib) 
Afghanistan;  DOB:  1965;  POB;  Egypt; 
Citizen:  Egypt; 

10.  Al-Fawaz,  Khalid  (a.k.a.  Al- 
Fauwaz.  Khaled;  Al-Fauwaz,  Khaled  A.; 


Al-Fawwaz,  Khalid:  Al  Fawwaz,  Khalik; 
Al-Fawyvaz,  Khaled;  Al  Fawwaz, 
Khaled):  DOB:  August  25,  1962:  55 
Hawarden  Hill,  Brooke  Road,  London 
NW2  7BR.  UK. 

11.  Al-Hamti,  Muhammad  (a.k.a.  Al- 
Ahdal,  Mohammad  Hamdi  Sadiq:  a.k.a. 
Al-Makki,  Abu  Asim),  Yemen; 

12.  Al-Haq,  Amin  (a.k.a.  Amin, 
Muhammad:  a.k.a.  Ah  Haq.  Dr.  Amin; 
Ul-Haq,  Dr.  Amin):  DOB:  I960:  POB: 
Nangahar  Province,  Afghanistan; 
Afghan  national,  Security  coordinator 
for  Usama  Bin  Laden.; 

13.  Ali.  Abbas  Abdi,  Mogadishu, 
Somalia; 

14.  Ali,  Yusaf  Ahmed, 
Hallbvbybacken  15,  70  Spanga,  Sweden: 
DOB: '20  November  1974; 

15.  Al-Jadawi.  Saqar:  DOB:  1965: 
Thought  to  be  a  Yemeni  and  Saudi 
national.  Aide  to  Usama  Bin  Laden,: 

16.  Al-Jaziri,  Abu  Bakr,  nationality 
Algerian.  Address:  Peshawar,  Pakistan — 
affiliated  with  Afghan  Support 
Committee  (ASC): 

17.  Al-Kadr,  Ahmad  Said  (a.k.a.  Al- 
Kanadi.  Abu  Abd  Al-Rahman);  DOB:  01 
March  1948;  POB:  Cairo,  Egypt:  Thought 
to  be  an  Egyptian  and  Canadian 
national.; 

18.  Al-Libi.  Abd  al-Muhsin,  a.k.a. 
Ibrahim  Ali  Muhammad  Abu  Bakr — 
affiliated  with  .Afghan  Support 
Committee  (AFC)  and  Revival  of  Islamic 
Heritage  Society  (RIHS): 

19.  Al-Masri.  Abu  Hamza  (a.k.a.  Al- 
Misri.  Abu  Hamza);  DOB  April  15.  1958; 
9  .Alboume  Road,  Shepherds  Bush. 
London  \V12  OLW.  UK;  8  Adie  Road, 
Hammersmith.  London  VV6  OPW.  UK; 

20.  Al-Qadi,  Yasin  (a.k.a.  Kadi, 
Shaykh  Yassin  Abdullah:  a.k.a.  Kahdi, 
Yasin)  )eddah,  Saudi  Arabia. 

21.  Al-Sharif.  Sad;  DOB:  1969:  POB: 
Saudi  Arabia;  Brother-in-law  and  close 
associate  of  L'sama  Bin  Laden.  Said  to 
be  head  of  Usama  Bin  Laden's  Hnancial 
organization.; 

22.  Anas  Al-Liby  (a.k.a.  Al-Bibi,  Anas: 
a.k.a.  Al-Raghie,  Nazih:  a.k.a.  Al-Raghie. 
Nazih  Abdul  Hamed:  a.k.a.  Al-Sabai, 
Anas)  Afghanistan:  DOB:  30  Mar  1964: 
Alt.  DOB:  14  May  1964;  POB;  Tripoli. 
Libya;  Citizen:  Libya; 

23.  Aouadi,  Mohamed  Ben  Belgacem 
(a  k.a.  Aouadi,  Mohamed  Ben 
Belkacem);  DOB  12/11/1974;  POB 
Tunisia;  Address;  Via  A.  Masina  n.  7, 
Milan,  Italy: 

24.  Aweys,  Dahir  UbelduUahi,  via 
Cipriano  Facchinetti  84,  Rome,  Italy; 

25.  Aweys,  Hassan  Dahir  (a.k.a.  Ali. 
Sheikh  Hassan  Dahir  Aweys)  (a.k.a. 
Awes,  Shaykh  Hassan  Dahir):  DOB: 
1935:  Citizen:  Somalia: 

26.  Ayraan  Al-Zawahari  (a.k.a. 
Ahmed  Fuad  Salim;  a.k.a.  Aiman 
Muhammed  Rabi  Al-Zawahiri) 
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Operational  and  Military  Leader  of  Jihad 
Group.  Thought  to  be  an  Egyptian 
national.  Former  leader  of  Egyptian 
Islamic  Jihad,  now  a  close  associate  of 
Usama  Bin  Laden.  DOB:  19  Jun  1951; 
POB:  Giza; 

27.  Ben  Heni,  Used;  DOB  02/05/1969; 

POB  Libya; 

28.  Bin  Marwan.  Bilal;  DOB:  1947; 
Senior  lieutenant  of  Usama  Bin  Laden; 

29.  Bin  Muhammad,  Ayadi  Chafiq 
(a,k.a.  Ayadi  Shafiq,  Ben  Muhammad; 
a.k.a.  Ayadi  Chafik,  Ben  Muhammad; 
a.k.a.  Aiady,  Ben  Muhammad);  Helene 
Meyer  Ring  10-1415-80809,  Munich, 
Germany;  129  Park  Road,  NWS,  London, 
England;  28  Chausse  Di  Lille,  Moscron, 
Belgium,  Darvingasse  1/2/58-60, 
Vienna,  Austria;  Tunisia;  DOB:  21 
January  1963;  POB:  Safais  (Sfax). 
Tunisia; 

30.  Bouchoucha,  Mokhtar  (a.k.a. 
Bushusha,  Mokhtar);  DOB  10/13/1969; 
POB  Tunisia;  Address:  Via  Milano  n.38, 
Spinadesco  (CR),  Italy; 

31.  Charaabi,  Tarek  (a.k.a.  Sharaabi, 
Tarek);  DOB  03/31/1970;  POB  Tunisia: 
Address:  Viale  Bligny  n.42,  Milan,  Italy; 

32.  Darkazanli,  Mamoun; 
Uhlenhorster  Weg  34,  Hamburg,  22085 
Germany;  DOB:  August  4,  1958;  POB: 
Aleppo,  Syria; 

33.  Es  Sayed,  Abdelkader  Mahmoud 
(a.k.a.  Es  Sayed.  Kader);  DOB  12/26/ 
1962;  POB  Egypt;  Address:  Via  del 
Fosso  di  Centocelle  n.66,  Rome,  Italy; 

34.  Essid,  Sami  Ben  Khemais;  DOB 
02/10/1968;  POB  Tunisia;  Address:  Via 
Dubini  n.3,  Gallarate  (VA); 

35.  Fahid  Mohammed  Ally  Msalam 
(a.k.a,  Al-Kini,  Usama;  a.k.a.  Ally,  Fahid 
Mohammed;  a.k.a.  Msalam,  Fahad  Ally: 
a.k.a.  Msalam,  Fahid  Mohammed  Ali: 
a.k.a.  Msalam,  Mohammed  Ally;  a.k.a. 
Musalaam,  Fahid  Mohammed  Ali;  a.k.a. 
Salem,  Fahid  Muhamad  Ali);  DOB:  19 
Feb  1976:  POB:  Mombasa,  Kenya; 
Citizen  Kenya; 

36.  Fazul  Abdullah  Mohammed  (a.k.a. 
Abdall.  Fazul;  a.k.a.  Adballah,  Fazul; 
a.k.a.  Aisha,  Abu;  a.k.a.  Al  Sudani,  Abu 
Seif;  a.k.a.  Ali  Fadel  Abdallah 
Mohammed;  a.k.a.  Fazul  Abdalla;  a.k.a. 
Fazul  Abdallah;  a.k.a.  Fazul,  Abdallah 
Mohammed;  a.k.a.  Fazul,  Haroon;  a.k.a. 
Fazul,  Harun;  a.k.a^  Haroon;  a.k.a. 
Haroun,  Fadhil;  a.k.a.  Harun;  a.k.a. 
Luqman,  Abu;  a.k.a.  Mohammed,  Fazul; 
a.k.a.  Mohammed,  Fazul  Abdilahi;  a.k.a. 
Mohammed  Fouad;  a.k.a.  Muhamad, 
Fadil  Abdallah);  DOB:  25  Aug  1972;  Ah. 
DOB:  25  Dec  1974;  Alt.  DOB:  25  Feb 
1974;  POB:  Moroni,  Comoros  Islands; 
Citizen  Comoros;  Alt.  Citizen  Kenya; 

37.  Hijazi,  Riad  (a.k.a.  Hijazi,  Raed  M. 
a.k.a.  Al-Hawen,  Abu-Ahmad;  a.k.a.  Al- 
Maghribi  Rashid  (The  Moroccan);  a.k.a. 
Al-Anuiki,  Abu-Ahmad  (The 
American);  a.k.a.  Al-Shahid,  Abu- 


Ahmad),  Jordan;  DOB:  1968;  POB: 
California,  U.S.A.; 

38.  Himmat,  Ali  Ghaleb,  via  Posero  2, 
ch-6911  Campione  D'ltalia,  Switzerland; 
DOB:  16  June  1938;  POB:  Damascus, 
Syria;  citizenship:  Switzerland  and 
Tunisia; 

39.  Huber,  Albert  Friedrich  Armand 
(a.k.a.  Huber,  Ahmed),  Mettmenstetten, 
Switzerland;  DOB:  1927; 

40.  Ibn  Al-Shaykh  Al-Libi; 

41.  Jim'ale  Ahmed  Nur  Ali  (a.k.a. 
Jimale,  Ahmed  Ali)  (a.k.a.  Jim'ale, 
Ahmad  Nur  Ali)  (a.k.a.  Jumale.  Ahmed 
Nur)  (a.k.a.  Jumali,  Ahmed  Ali)  P.O.  Box 
3312,  Dubai,  UAE:  Mogadishu.  Somalia; 

42.  Kabie,  Abdullah!  Hussein,  Bakara 
Market,  Dar  Salaam  Buildings, 
Mogadishu,  Somalia; 

43.  Ladehvanoy,  Mufti  Rashid  Ahmad 
(a.k.a.  Ludhianvi',  Mufti  Rashid  Ahmad: 
a.k.a.  Armad,  Mufti  Rasheed;  a.k.a. 
Wadehyanoy,  Mufti  Rashid  Ahmad): 
Karachi,  Pakistan: 

44.  Mahmound,  Sultan  Bashir-Ud-Din 
(a,k.a.  Mahmood,  Sultan  Bashiruddin: 
a.k.a.  Mehmood,  Dr.  Bashir  Uddin:  a.k.a. 
Mekmud,  Sultan  Baishiruddin),  Street 
13,  Wazir  Akbar  Khan,  Kabul, 
Afghanistan  (ah.  DOB  1937;  alt.  DOB 
1938:  alt.  DOB  1939;  aU.  DOB  1940:  alt. 
DOB  1941;  aU.  DOB  1942;  aU.  DOB 
1943;  ah.  DOB  1944;  ah.  DOB  1945; 
nationality:  Pakistani); 

45.  Majeed.  Abdul  (a.k.a.  Majeed 
Chaudhrv  Abdul;  a.k.a.  Majid.  Abdul) 
DOB:  15  April  1939;  DOB:  15  April 
1939;  ah.  DOB  1938;  nationality: 
Pfllcistsni  1* 

46.  Makhtab  Al-Khidamat/Al  Kifah; 

47.  Mansour,  Mohamed,  (a.k.a.  Al- 
Mansour,  Dr.  Mohamed),  ob. 
Heslibachstr.  20,  Kusnacht,  Switzerland; 
Zurich,  Switzerland;  DOB:  1928;  POB: 
Egypt  or  UAE; 

48.  Mansour-Fattouh,  Zenab,  Zurich, 
Switzerland; 

49.  Muhammed  Atif  (a.k.a.  Subhi  Abu 
Sitta,  Abu  Hafs  Al  Masri,  Sheik  Taysir 
Abdullah.  Mohamed  Atef,  Abu  Hafs  Al 
Masri  El  Khabir.  Taysir)  DOB:  1956; 
POB:  Alexandria,  Egypt:  Alt.  DOB:  1951: 
Alt.  DOB:  1944;  Thought  to  be  an 
Egyptian  national.  Senior  lieutenant  to 
Usama  Bin  Laden.; 

50.  Muhammad  Salah  (a.k.a.  Nasr 
Fahmi  Nasr  Hasanayn); 

51.  Muhsin  Musa  Matwalli  Atwah 
(a.k.a.  Abdel  Rahman:  a.k.a.  Abdul 
Rahman;  a.k.a.  Al-Muhajir,  Abdul 
Rahman;  a.k.a.  Al-Namer,  Mohammed 
K.A.),  Afghanistan;  DOB:  19  Jun  1964; 
POB:  Egypt;  Citizen:  Egypt; 

52.  Mustafa  Mohamed  Fadhil  (a.k.a. 
Al  Masri.  Abd  Al  Wakil;  a.k.a.  Al-Nubi, 
Abu;  a.k.a.  Ali,  Hassan;  a.k.a.  Anis,  Abu; 
a.k.a.  Elbishy,  Moustafa  Ali;  a.k.a.  Fadil, 
Mustafa  Muhamad;  a.k.a.  Fazul, 
Mustafa;  a.k.a.  Hussein,  a.k.a.  Jihad, 


Abu;  a.k.a.  Khalid:  a.k.a.  Man,  Nu;  a.k.a. 
Mohammed,  Mustafa;  a.k.a.  Yussrr, 
Abu);  DOB:  23  Jun  1976;  POB:  Cairo, 
Egypt;  Citizen:  Egypt:  Alt.  Citizen: 
Kenya;  Kenyan  Id'.  No.  12773667;  Serial 
No.  201735161: 

53.  Nada,  Youssef,  (a.k.a.  Nada, 
Youssef  M.)  (a.k.a.  Nada,  Youssef 
Mustafa),  via  Arogno  32,  6911 
Campione  d'ltalia.  Italy;  via  per  Arogno 
32.  ch-6911  Campione  d'ltalia. 
Switzerland:  via  Riasc  4.  ch-6911 
Campione  d'ltalia  I,  Switzerland;  DOB: 
17  May  1931  or  17  May  1937:  POB: 
Alexandria.  Egypt:  Citizen:  Tunisia; 

54.  Nasreddin,  Ahmed  Idris  (a.k.a. 
Nasreddin,  Ahmad  I.;  a.k.a.  Nasreddin. 
Hadji  Ahmed;  a.k.a.  Nasreddine.  Ahmed 
Idriss):  Corso  Sempione  69.  20149 
Milan.  Ualy;  1  via  della  Scuole.  6900 
Lugano.  Switzerland:  Piazzale 
Biancamano.  Milan,  Italy;  Rue  De  Cap 
Spartel.  Tangiers.  Morocco;  DOB:  22 
November  1929;  POB;  Adi  Ugri, 
Ethiopia; 

55.  Savf-Al  Adl  (a.k.a.  Saif  Al-  Adil) 
DOB;  1963;  POB:  Egypt.  Thought  to  be 
an  Egyptian  national.  Responsible  lor 
Usama  Bin  Ladens  security.: 

56.  Shaykh  Saiid  (a.k.a.  Mustafa 
Muhammad  Ahmad):  POB:  Egypt; 

57.  Sheikh  Ahmed  Salim  Swedan 
(a.k.a.  Ahmed  The  Tall;  a.k.a.  Ally, 
Ahmed:  a.k.a.  Bahamad;  a.k.a.  Bahamad. 
Sheik;  a.k.a.  Bahamadi.  Sheikh:  a.k.a. 
Suweidan,  Sheikli  Ahmad  Salem;  a.k.a. 
Swedan.  Sheikh:  a.k.a.  Swedan,  Sheikh 
Ahmed  Salem):  DOB;  9  Apr  1969;  Alt, 
DOB:  9  Apr  1960:  POB:  Mombasa. 
Kenya:  Citizen:  Kenya; 

58.  Tariq  Anwar  Al-Sayyid  Ahmad 
(a.k.a.  Hamdi  Ahmad  Farag.  Amr  Al- 
Fatih  Fathi);  DOB:  15  March  63;  POB: 
Alexandria.  Egypt; 

59.  Thiryvat  Salah  Shihata  (a.k.a. 
Tarwat  Salah  Abdallah.  Salah  Shihata 
Thirwat.  Shahata  Thirwat);  DOB:  29  Jun 
60;  POB:  Egypt; 

60.  Tufail.  Mohammed  (a.k.a.  Tuiail, 
S.M.:  a.k.a.  Tuffail.  Sheik  Mohammed) 
(nationality:  Pakistani): 

61.  Usama  Bin  Laden  (a.k.a.  Usama 
Bin  Muhammed  Bin  Awad.  Osama  Bid 
Laden;  a.k.a.  Abu  Abdallah  Abd  Al- 
Hakim):  DOB:  30  Jul  57;  POB:  leddah. 
Saudi  Arabia:  Alt.  DOB:  28  |ul  57:  Alt, 
POB:  Yemen;  Saudi  citizenship 
withdrawn,  now  officially  and  Afghan 
national; 

62.  Uthman.  Omar  Mahmoud  (a.k.a. 
Al-Silistini.  Abu  Qatada;  a.k.a.  Takfiri. 
Abu  Umr;  a.k.a.  Abu  Umar.  Abu  Omar; 
a.k.a.  Uthman,  Al-Samman;  a.k.a.  Umar, 
Abu  Umar;  a.k.a.  Uthman,  Umar:  a.k.a. 
Abu  Ismail)  London,  England;  DOB:  30 
December  1960  or  13  December  1960; 

63.  Yuldashev,  Tohir  (a.k.a. 
Yuldashev,  Takhir),  Uzbekistan; 
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64.  Zia.  Mohammad  (a.k.a.  Zia, 
Ahmad):  C/O  Ahmed  Shah;  C/O  Painda 
Mohammad  Al-Karim  Set.  Peshawar. 
Pakistan;  C/O  Alam  General  Store  Shop 
17,  Awami  Market,  Peshawar,  Paki-stan; 
C/O  Zaliir  Sha  S/; 

Entities 

1  Abu  Sayyaf  Group  (a.k.a.  Al 
Harakat  Al  Islamiv-ya); 

2  Afghan  Support  Committee  (ASC) 
a  k.d.  Lajnat  ul  Masa  Eidatul  Afghania. 
lamiat  Ayat-ur-Rhas  al  Islamia.  [amiat 
Ihya  ul  Turafh  al  Islamia,  and  Ahya  ul 
Turas.  Office  Locations;  Headquarters- 

G  T.  Road  (probably  Grand  Trunk  Road), 
near  Pushtoon  Garhi  Pabbi,  Peshwar, 
Pakistan;  Cheprahar  Hadda,  Mia  Omar 
Sabaqah  School.  lalabad.  Afghanistan, 

3  The  Aid  Organization  Of  The 
Ulema  (a.k.a.  Al  Rashid  Trust;  Al 
Rasheed  Trust;  Al-Rasheed  Trust;  Al- 
Rashid  Trust);  Pakistan;  Addresses: 
Kitab  Ghar.  Darul  Ifta  VVal  Irshad, 
Nazimabad  No.  4,  Karachi,  Pakistan, 
Phone  6683301,  Phone  0300-8209199, 
Fax  6623814;  302b-40.  Good  Earth 
Court.  Opposite  Pia  Planitarium.  Block 
13a,  Gulshan-I  Iqbal,  Karachi.  Phone 
4979263;  617  Clifton  Center.  Block  5. 
6th  Floor.  Clifton,  Karachi,  Phone  587- 
2545;  605  l^andmark  Plaza,  11 
Chundrigar  Road,  Opposite  lang 
Building,  Karachi,  Pakistan,  Phone 
2623818-19;  Jamia  Masjid.  Sulaiman 
Park,  Begum  Pura,  Lahore,  Pakistan, 
Phone  042-6812081; 

4  Al  Baraka  E.xchange  LLC.  P.O 
Bo.x  3313  Deira  Dubai.  LAE;  P.O.  Box 
20066.  Dubai.  UAE; 

5.  Al-Barakaat,  Mogadishu.  Somalia: 
Dubai,  UAE; 

6.  Al-Barakaat  Bank,  Mogadishu, 
Somalia; 

7.  Al-Barakat  Bank  of  Somalia  (Bss) 
(a.k.a.  Barakat  Bank  of  Somalia). 
Mogadishu,  Somalia;  Bossaso.  Somalia; 

8.  Al-Barakat  Finance  Group.  Dubai. 
UAE;  Mogadishu,  Somalia; 

9.  Al-Barakat  Financial  Holding  Co., 
Dubai,  UAE;  Mogadishu.  Somalia: 

10.  Al-Barakat  Global 
Telecommunications  (a.k.a.  Barakaat 
Globetelcompany),  P.O.  Box  3313, 
Dubai,  UAE:  Mogadishu,  Somalia; 
Hargeysa,  Somalia: 

11.  Al-Barakat  Group  of  Companies 
Somalia  Limited  (a.k.a.  Al-Barakat 
Financial  Company).  P.O.  Box  3313. 
Dubai.  UAE:  Mogadishu,  Somalia; 

12.  Al-Barakat  International  (a.k.a. 
Baraco  Co.).  Bo.x  2923,  Dubai,  UAE; 

13.  Al-Barakat  Investments,  P  O.  Box 
3313.  Deira,  Dubai,  UAE; 

14.  Al-Barakat  Wiring  Service.  2940 
Pillsbury  Avenue,  Suite  4,  Minneapolis. 
Minnesota  55408; 

15.  Al-Hamati  Sweets  Bakeries.  Al- 
Mukallah,  Hadhramawt.  Govemorate, 
Yemen; 


16.  Al-Haramain  Islamic 
Foundation — Bosnia  and  Herzegovina: 

17  Al-Haramain  Islamic 
Foundation — Somalia; 

18  Al-Itihadd  Al-Islamiya/AIAI; 

19.  Al- Jihad/Egyptian  Islamic 
Movement  (a.k.a.  Egyptian  Al-Jihad. 
Flgyptian  Islamic  )ihad.  Jihad  Group, 
New  lihad): 

20.  Al-Nur  Honey  Press  Shops  (a.k.a. 
Al-Nur  Honey  Center),  Sanaa.  Yemen; 

21.  Al  Taqwa  Trade,  Property  and 
Industry  Company  Limited,  (f.k.a.  Al 
Taqwa  Trade,  Property  and  Industry) 
(f  k.a.  Al  Taqwa  Trade,  Property  and 
Industry  Establishment)  (f.k.a.  Himmat 
Establishment).  C/O  Asat  Trust  Reg.. 
Altenbach  8,  9490  Vaduz  Fl. 
Liechtenstein; 

22.  Al  Qa'ida/Islamic  Army  (a.k.a. 
"The  Base,"  Al  Qaeda,  Islamic  Salvation 
Foundation,  the  Group  for  the 
Preservation  of  the  Holy  Sites,  The 
Islamic  Army  for  the  Liberation  of  Holy 
Places,  The  World  Islamic  Front  for  the 
Jihad  Against  Jews  and  Crusaders, 
Usama  Bin  leaden  Network,  Usama  Bin 
Laden  Organization): 

23.  Al  Rashid  Trust  (a.k.a.  Al-Rasheed 
Trust);  Kitas  Ghar.  Nazimabad  4, 
Dahgel-Iftah,  Karachi.  Pakistan:  Jamia 
Maajid,  Sulaiman  Park,  Melgium  Pura. 
Lahore,  Pakistan:  Office  Dha'rbi-M'unin. 
Opposite  Khyber  Bank.  Abbottabad 
Road,  Mansehra,  Pakistan:  Office 
Dha'rbi-Munin  ZR  Brothers,  Katcherry 
Road,  Chowk  Yadgaar.  Peshawar. 
Pakistan:  Office  Dha'rbi-M'unin,  Rm  No. 
3.  Moti  Plaza.  Near  Liaquat  Bagh.  Muree 
Road.  Rawalpindi,  Pakistan;  Office 
Dha'rbi-M'unin,  Top  Floor,  Dr.  Dawa 
Khan  Dental  Clinic  Surgeon.  Main 
Baxac,  Mingora,  .Swat,  Pakistan: 
Operations  in  Afghanistan:  Heart 
Jalalabad,  Kabul,  Kandahar.  Mazar 
Sherif.  Also  operations  in  Kosovo. 
Chechnya.; 

24.  Al-Shifa,  Honey  Press  for  Industry 
and  Commerce.  P.O.  Box  8089.  Al- 
Hasabah,  Sanaa.  Yemen;  By  the  Shrine 
Ne.xt  to  the  Gas  Station.  Jamal  Street. 
Ta'iz.  Yemen;  Al-Arudh  Square,  Khur 
Maksar,  Aden,  Yemen;  Al-Nasr  Street. 
Doha.  Qatar; 

25.  Armed  Islamic  Group  (a.k.a.  Al 
Jamm'ah  Al-Islamiah  Al-Islamiah  Al- 
Musallah,  CIA,  Groupement  Islamique 
Arme); 

26.  Asat  Trust  Reg.,  Altenbach  8.  9490 
Vaduz  Fl,  Liechten.stein: 

27  Asbat  Al-Ansar; 

28.  Bank  Al  Taqwa  Limited  (a.k.a.  Al 
Taqwa  Bank)  (a.k.a.  Bank  Al  Taqwa), 
P.O.  Box  N-4877.  Nassau.  Bahamas:  C/ 
O  Arthur  D.  Hanna  &  Company.  10 
Deveaux  Street.  Nassau.  Bahamas: 

29.  Barakaat  Construction  Company. 
P.O.  Box  3313.  Dubai.  VAE; 


30.  Barakaat  Group  of  Companies, 
P.O.  Box  3313.  Dubai.  UAE;  Mogadishu, 
Somalia: 

31.  Barakaat  International, 
Hallbybacken  15,  70  Spanga.  Sweden; 

32.  Barakaat  International 
Foimdation,  Box  4036,  Spanga 
Stockholm.  Sweden;  Rinkebytorget  1,  04 
Spanga.  Sweden; 

33.  Barakaat  North  America,  Inc..  925 
Washington  Street,  Dorchester. 
Massachusetts:  2019  Bank  Street. 
Ottawa.  Ontario,  Canada: 

34.  Barakaat  Red  Sea 
Telecommunications,  Bossaso.  Somalia; 
Nakhiil.  Somalia;  Huruuse,  Somalia; 
Raxmo.  Somalia:  Ticis,  Somalia; 
Kowthar,  Somalia:  Noobir.  Somalia; 
Bubaarag,  Somalia;  Gufure.  Somalia; 
Xuuxuule.  Somalia:  Ala  Aamin. 
Somalia:  Guureeye.  Somalia;  Najax. 
Somalia;  Carafaat.  Somalia; 

35.  Barakaat  Telecommunications  Co. 
Somalia.  Ltd..  P.O.  Box  3313,  Dubai. 
UAE: 

36.  Barakat  Banks  and  Remittances. 
Mogadishu.  Somalia:  Dubai.  UAE; 

37.  Barakaat  Boston.  266  Neponset 
Avenue,  Apt.  43.  Dorchester. 
Massachusetts  02122-3224; 

38.  Barakat  Computer  Consulting 
(BCC),  Mogadishu.  Somalia; 

39.  Barakat  Consulting  Group  (BCG). 
Mogadishu.  Somalia: 

40.  Barakat  Global  Telephone 
Company.  Mogadishu.  Somalia;  Dubai. 
UAE: 

41.  Barakat  International  Companies 
(BICO),  Mogadishu,  Somalia;  Dubai. 
UAE: 

42.  Barakaat  International.  Inc.  1929 
South  5th  Street.  Suite  205, 
Minneapolis.  Minnesota: 

43.  Barakat  Post  Express  (BPE). 
Mogadishu,  Somalia; 

44.  Barakat  Refreshment  Company. 
Mogadishu.  Somalia;  Dubai.  UAE; 

45.  Barakat  Telecommunications 
Company  Limited  (a.k.a.  Btelco),  Bakara 
Market.  Dar  Salaam  Buildings. 
Mogadishu.  Somalia:  Kievitlaan  16. 
T'veld.  Noord-HoUan.  The  Netherlands; 

46.  Barakaat  Wire  Transfer  Company, 
4419  South  Brandon  Street.  Seattle, 
Washington: 

47.  Barako  Trading  Company.  LLC, 
P.O.  Box  3313,  DubairUAE; 

48.  Baraka  Trading  Company.  P.O. 
Box  3313.  Dubai,  UAE; 

49.  Harakat  Ul-Mujahidin/HUM  (a.k.a. 
Al-Faran,  Al-Hadid,  Al-Hadith,  Harakat 
Ul-Ansar.  HUA.  Harakat  Ul- 
Mujahideen): 

50.  Heyatul  Ulya.  Mogadishu. 
Somalia; 

51.  Islamic  Army  of  Aden; 

52.  Islamic  Movement  of  Uzbekistan 
(a.k.a.  IMU); 

53.  Jaish-I-Mohammed  (a.k.a.  Army  of 
Mohammed),  Pakistan; 
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54.  Jam'yah  Ta'awun  Al-Islamia  (a.k.a. 
Society  of  Islamic  Cooperation)  (a.k.a. 
Jam'iyat  Al  Ta'awun  Al  Islamiyya) 
(a.k.a.  Jit),  Qandahar  City,  Afghanistan; 

55.  Libyan  Islamic  Fighting  Group; 

56.  Mamoun  Darkazanll  Import- 
Export  Company  (a.k.a.  Darkazanli 
Company,  Darkazanli  Export-Import 
Sonderposten),  Uhlenhorsterweg  3411 
Hamburg,  Germany;  ' 

57.  Nada  Management  Organization 
Sa  (f.k.a.  Al  Taqwa  Management 
Organization  Sa),  Viale  Stefano 
Franscini  22,  Ch-6900  Lugano  Ti, 
Switzerland; 

58.  Parks  Trading  Company,  PO  Box 
3313,  Deira,  Dubai,  UAE; 

59.  Rabita  Trust,  Room  9a,  2nd  Floor, 
Wahdat  Road,  Education  Town,  Lahore, 
Pakistan:  Wares  Colony,  Lahore, 
Pakistan; 

60.  Red  Sea  Barakat  Company 
Limited,  Mogadishu,  Somalia;  Dubai: 
UAE; 

61.  Revival  of  Islamic  Heritage  Society 
(RIHS),  a.k.a.  Jamiat  Ihia  Al-Turath  Al- 
Islamiya,  Revival  of  Islamic  Society 
Heritage  on  the  African  Continent,  Jamia 
Ihya  ul  Turath,  Office  Locations: 
Pakistan  and  Afghanistan; 

62.  Salafist  Group  for  Call  and 
Combat/GSPC  (a.k.a.  Le  Croupe 
Salafiste  Pour  La  Prediction  et  le 
Combat); 

63.  Somali  Internet  Company, 
Mogadishu,  Somalia; 

64.  Somali  International  Relief 
Organization,  1806  Riverside  Avenue, 
2nd  Floor,  Minneapolis,  Minnesota; 

65.  Somali  Network  Ab, 
Hallybybacken  15,  70  Spanga,  Sweden: 

66.  Unmah  Tameer  E-Nau  (Utn), 
Street  13,  Wazir  Akbar  Khan,  Kabul, 
Afghanistan;  Pakistan; 

67.  Wafa  Humanitarian  Organization 
(a.k.a.  Al  Wafa,  Al  Wafa  Organization, 
Wafa  Al-Igatha  Al-Islamia),  Jordan 
House  No.  125,  Street  54,  Phase  II 
Hayatabad,  Peshawar,  Pakistan,  Offices 
in;  Saudi  Arabia,  Kuwait,  and  UAE; 

68.  Youssef  M.  Nada,  Via  Riasc  4,  Ch- 
6911  Campionie  D'ltalia  I,  Switzerland; 

69.  Youssef  M.  Nada  &  Co. 
Gescellschaft  M.B.H.,  Kaertner  Ring  2/2/ 
5/22.  1010  Vienna,  Austria. 

Dated:  October  8,  2002. 
John  R.  Bolton. 

Under  Secretary.  Arms  Control  and 
International  Security,  Department  of  State. 
IFR  Doc.  02-27152  Filed  10-23-02;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  4175] 

Public  Meeting  With  interested  Parties 
for  the  Department  of  State  and  Other 
Agencies  To  Receive  Views  on 
Proposals  To  Modify  and  Expand  the 
Role  of  the  International  Mobile 
Satellite  Organization  (IMSO) 

AGENCY:  Department  of  State.  Bureau  of 

Economic  and  Business  Affairs.  Office 

of  the  Coordinator  for  International 

Communications  and  Information 

Policy. 

ACTION:  Notice  of  meeting  and  request 

for  comments. 


DATE,  TIME  AND  PLACE:  Tuesday. 
November  19.  2002,  9:30  am-12  pm. 
Department  of  State,  2201  C  Street  NW., 
Washington,  DC. 

SUMMARY:  The  International  Mobile 
Satellite  Organization  (IMSO)  Assembly 
of  Parties  (member  governments)  has 
created  an  Intersessional  Working 
Group  (IWG)  to  undertake  a  detailed 
study  of  a  possible  extension  or 
expansion  of  IMSO's  mandate.  The 
issue  to  be  addressed  at  this  meeting  is 
the  role  of  IMSO  in  respect  of  the  Global 
Maritime  Distress  and  Safety  System 
(GMDSS).  aeronautical  safety  ser\'ices. 
and  service  to  rural  and  remote  areas  of 
developing  countries,  including  the 
principle  and  the  legal  methodology  of 
a  possible  extension  or  expansion  of 
IMSO's  mandate.  The  Department  of 
State  wishes  to  receive  the  views  of  the 
public  on  the  issues  that  will  be 
addressed  by  the  IWG,  the  first  meeting 
of  which  is  scheduled  for  January  20- 
24.  2003.' 

The  two  principal  issues  that  have 
given  rise  to  the  creation  of  the  IWG  are: 
(1)  Qi;^tions  concerning  the  criteria  for 
and^potential  consequences  of  the 
recognition  by  the  International 
Maritime  Organization  (IMO)  of 
additional  service  providers  for  the 
satellite  component  of  the  GMDSS  and 
any  possible  role  for  IMSO  with  respect 
to  such  additional  providers  (currently, 
only  Inmarsat  Ltd.  Of  London  is 
recognized  as  a  satellite  service  provider 
of  GMDSS):  and  (2)  formal  proposals  of 
the  Party  of  Denmark  to  amend  the 
IMSO  Convention  to  give  the  IMSO  an 
expanded  mandate  with  respect  to 
GMDSS.  aeronautical  safety  services, 
and  mobile  communications  in  rural 
and  remote  areas. 

Currently,  the  IMSO  oversees  only 
Inmarsat,  particularly  with  regard  to 
Inmarsat's  provision  of  GMDSS  services 
The  IMO.  which  has  responsibility  for 
establishing  maritime  safety  standards, 
has  thus  far  only  recognized  Inmarsat  as 


a  provider  of  the  satellite  component  of 
the  GMDSS.  However,  questions  have 
arisen  out  of  the  possibility  that  the  IMO 
may  recognize  additional  satellite 
telecommunication  companies  as 
GMDSS  providers  in  the  near  future, 
and  what  the  role,  if  any.  the  IMSO 
should  have  in  such  a  case. 

The  proposal  of  the  Party  of  Denmark 
would  expand  the  purpose  of  the  IMSO 
"to  ensure  that  one  or-more  of  the 
public  interests  set  forth  *   *    *  are  mot 
by  each  *   *   *  entity  or  entities  through 
which  a  mobile  satellite 
communications  system  is  operated." 
The  "public  interests"  are:  "(1)  Ensuring 
the  provision  of  global  maritime  satellite 
communications  services  for  the 
GMDSS:  (2)  ensuring  the  provision  of 
global  aeronautical  mobile  satellite 
safetv  communications  services:  and  (3) 
seeking  to  serve  all  areas  where  there  is 
a  need  for  mobile  satellite 
communications,  giving  due 
consideration  to  the  rural  and  remote 
areas  of  developing  countries." 

The  Department  of  State  will  prepare 
comments  and  proposals  on  the  above 
issues  to  be  submitted  to  the  IWG 
participants  before  December  20.  2002. 
The  purpose  of  this  meeting  is  to  solicit 
input  and  suggestions  from  interested 
parties  for  use  in  formulating  the  U.S. 
response  that  will  be  discussed  at  the 
January  2003  IWG  meeting.  The  Terms 
of  Reference  for  the  IWG,  the 
amendment  proposal  of  the  Party  of 
Denmark,  and  certain  other  documents 
can  be  found  on  the  Internet  Web  page 
of  the  Office  of  the  Coordinator  for 
International  Communications  and 
Information  Policy;  http:// 
wwH-.sta  te  .gov/e/eb/cip/. 

Please  confirm  attendance  at  the 
meeting  using  the  contact  information 
below.  The  meeting  will  be  held  in  an 
informal  roundtable  fashion.  However, 
up  to  15  minutes  will  be  allocated  to 
anyone  who  wishes  to  make  a  formal 
presentation.  Copies  of  written 
comments  and  proposals  to  be 
discussed  at  the  meeting  should  be 
provided  electronically  seven  days  in 
advance  and  will  be  posted  on  the  Web 
page.  Additional  written  comments 
(provided  electronically)  will  be 
accepted  by  the  Department  of  State 
until  December  4,  2002  and  will  be 
posted  on  the  Web  page. 

MAILING  ADDRESS:  Send  comments  to 
Brian  Hunt.  Office  of  the  Coordinator- 
International  Communications  and 
Information  Policy.  Mail  Code  EB/CIP. 
U.S.  Department  of  State,  2201  C  Street 
NW..  Washington  DC  20520-5820. 
Paper  submissions  must  include  a  copy 
on  diskette  in  Word  or  ASCII  format. 
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Electronic  copies  may  be  sent  via  t'-mail 
to  huntbi@statp.gov 
TO  CONFIRM  ATTENDANCE  OR  FOR 
AOOmONAL  INFORMATION:  For  additional 
information,  contact  Brian  Hunt — voic:e: 
202-647-5832.  fax;  202-647-5957.  e- 
mail:  huntbi@state.gov. 

Dated:  October  IH.  2002 
Steven  W.  Lett. 

Df^puty  L'S.  Coordinator.  International 
Communications  and  Information  Policy. 
Department  of  State. 

|FR  D()(    02-271,=i3  Filed  10-23-02;  8:45  ami 
BILUNG  CO0€  471 0-07 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Utah, 
Wasatch,  Cartx>n,  and  Emery  Counties, 
UT 

agency:  Federal  Hiphwav 
Administration  (FHVVA)."  DOT. 
ACTION:  Notice  of  Intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
improvement  project  in  I'tah.  Wasatch. 
Carbon,  and  Emerv  C^ounties,  Hlah 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ciarcia.  Transportation  and 
Environmental  Engineer.  Federal 
Highwav  Administration,  2520  West 
4700  South.  Suite  QA.  Salt  Lake  Citv. 
IT  84118.  Telephone:  (801)  46J-0182 
SUPPLEMENTARY  INFORMATION:  The 
FHW.-\.  in  cooperation  with  the  Utah 
Department  of  Transportation,  will 
prepare  an  P-I.S  on  a  proposal  tn  improve 
US  Highwav  6  (US  6)  in  Utah.  Wasatch. 
Carbon,  and  Emen,'  Counties.  Utah.  Tht; 
proposed  improvements  would  involve 
reconstruction  of  the  existing  US  6 
between  Interstate- 15  (1-15)  at  Spanish 
Fork  and  1-70  at  Green  River,  a  distance 
of  about  206  kilometers  (128  miles) 
Improvements  to  the  corridor  are 
considered  necessary  to  maximize  safety 
by  designing  the  highway  to  meet 
current  standards  and  to  provide  for 
existing  and  future  travel  demand.  Also, 
included  in  the  proposal  is  the 
relocation  of  the  port  of  entr\'  in  Helper. 
Utah.  Alternatives  under  consideration 
include  (1)  taking  no-action  (no-build); 
(2)  using  alternate  travel  modes;  (3) 
widening  the  existing  two-lane  highwav 
to  four  lanes;  and  (4)  adding  passing  and 
climbing  lanes.  Incorporated  into  and 
studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade  and  alignment  to  improve  overall 
safety 


Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies,  arid  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  Green  River. 
Price,  and  Spanish  Fork  in  November 
2002.  In  addition,  a  public  hearing  will 
be  held  after  the  draft  EIS  has  been 
prepared.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  before  the  public  hearing. 

To  ensure  that  a  full  range  of  issues 
related  to  the  proposed  action  is 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  abo\e. 

(Catalogue  ul  Federal  and  Doniesti( 
Assistance  Program  Number  20  2l)i>.  Higtuv<i\ 
Research,  Planning  .ind  f^onslrui  tion    I'lie 
regulations  implementing  Executive  Order 
12372  regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

Is-ued  ni\   Oc  lober  16.  2002. 
William  K.  Gedris, 

Stnictunil/Envimnmental  En^neer. 

Salt  Luke  Cilv.  I  'tab 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Preparation  of  Alternatives  Analysis 
and  Environmental  Impact  Statement 
for  Commuter  Corridor  Between  the 
Cities  of  Deland  and  KIssimmee,  FL 

AGENCY:  Federal  Transit  Administration 

(FTA).  Department  of  Transportation 

(DOT). 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Federal  Transit 
Administration  (FTA);  the  Central 
Florida  Regional  Transportation 
Authority  (locally  known  as  LYNX): 
METROPLAN  ORLANDO,  the 
Metropolitan  Planning  Organization 
(MP()|  for  the  Orlando  and  Kissimmee, 
Florida  urbanized  areas;  the  Volusia 
County  Metropolitan  Planning 
Organization  (Volusia  County  MPO); 
and  the  Floriila  Dejiartment  of 
Transportation  (FDOT)  intend  to 
conduct  scoping  meetings  and  prepare 
an  .Mternatives  Analysis  leading  to  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  commuter  transportation 


improvements  in  the  CSX 
Transportation  (CSXT)  freight  rail 
corridor  between  the  cities  of  Deland 
and  Kissimmee,  Florida  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended. 

This  Notice  of  Intent  is  being 
published  at  this  time  to  notify 
interested  parties  and  to  invite 
participation  in  the  study.  The  study 
area  will  generally*follow  the  existing 
CSXT  Corridor  from  Deland,  Florida  to 
Kissimmee,  Florida  through  the  City  of 
Orlando.  The  corridor  analysis  is 
necessary'  to  explore  alternative  modes 
of  north-south  travel  to  Interstate  4  (I- 
4).  currently  under  reconstruction  and 
limited  by  capacity  constraints. 

The  following  alternatives  will  be 
evaluated  in  the  study:  (1)  A  baseline 
alternative  based  on  existing  LYNX 
operations,  the  most  recent  LYNX 
Transportation  Development  Plan  for 
the  corridor  including  but  not  limited  to 
transit  preferential  treatments  and/or 
Bus  Rapid  Transit  (BRT)  and  other 
relevant  studies.  (2)  Commuter  Rail  with 
Light  Rail  Transit  (LRT),  and  without 
LRT.  consistent  with  the  METROPLAN 
ORLANDO  2020  Cost  Feasible  Long 
Range  Plan  associated  bus  feeder  and 
public  transit  circulator  service  and  the 
joint  operations  of  CSXT.  [Note:  The 
alternative  without  LRT  is  to  provide 
information  to  local  decision  makers  as 
a  part  of  the  Long  Range  Plan  update 
process  and  is  not  intended  to  be  an 
alternative  for  consideration  unless 
local  decision  makers  modify  the  2020 
Cost  Feasible  Plan.]  (3)  A  No  Action 
.Mternative  with  LRT. 
DATES:  Comment  Due  Date.  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  Ms.  LaChant  Barnett,  Project 
Manager.  LYNX.  445  West  Amelia 
Street.  Suite  800.  Orlando,  Florida, 
32801  by  December  19,  2002.  Scoping 
Meetings:  Scoping  for  the  study  will  be 
developed  during  review  of  previous" 
studies  and  consultation  with  affected 
agencies  and  interested  persons  through 
correspondence  and  at  public  meetings. 
ADDRESSES:  A  series  of  four  public 
scoping  meetings  will  be  held  in  the 
corridor  to  explain  the  purpose  of  the 
study,  describe  the  process  that  will  be 
followed,  define  the  limits  of  the  study 
area,  to  answer  any  que.stions  that  may 
exist  and  to  receive  comments,  thoughts 
and/or  opinions  relevant  to  the  study. 
Dates,  times  and  locations  of  the 
scoping  meetings  are  as  follows: 
Tuesday,  October  29,  2002,  11:30  am- 
1:30  p.m.,  Orlando  Public  Library — 
Albertson  Conference  Room — 3rd 
Floor.  101  East  Central  Boulevard, 
Orlando.  FloricJa  32801. 
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Wednesday,  October  30,  2G02,  5:30 
p.m.-7:30  p.m.,  Kissimmee 
Courthouse,  Board  of  County 
Commissioners  Boardroom,  1 
Coiulhouse  Square,  Suite  4700, 
Kissimmee,  Florida  34741. 
Wednesday,  November  6,  2002,  5:30 
p.m.-7:30  p.m.,  Eastmonte  Civic 
I  Center,  830  Magnolia  Drive, 

Altamonte  Springs,  FL  32701. 
Thursday.  November  7,  2002,  5:30  p.m.- 
7:30  p.m.,  DeBary  Public  Library, 
200  North  Charles  R.  Beall  Blvd., 
DeBary.  Florida  32713. 
An  Interagency  Scoping  Meeting  has 
been  scheduled  for: 

Tuesday,  November  12,  2002,  9  a.m.-ll 
a.m..  Lynx  (Educational  Leadership 
Center  Building),  3rd  Floor  Board 
Media  Room,  445  W.  Amelia  St., 
Suite  800,  Orlando,  FL  32801. 
All  meeting  locations  are  accessible  to 
persons  with  disabilities.  In  accordance 
with  the  Americans  with  Disabilities 
Act  of  1990,  persons  needing  a  special 
accommodation  at  these  meetings 
because  of  a  disability  or  physical 
impairment  should  contact  Mr.  Ron 
Jones  at  LYNX,  (407)  841-2279,  at  least 
48  hours  before  the  meeting.  If  hearing 
impaired,  contact  LYNX  at  (407)  423- 
0787  (TDD). 

FOR  FURTHER  INFORMATION  CONTACT: 
LaChant  Bamett,  Project  Manager. 
LYNX,  445  West  Amelia  Street,  Suite 
800.  Orlando,  Florida,  32801.  You  may 
also  contact  Derek  R.  Scott.  Community 
Planner.  FTA,  61  Forsyth  Street,  SW, 
Suite  17T50,  Atlanta,  GA  30303,  (404) 
562-3500. 
SUPPLEMENTARY  INFORMATION: 

1.  Notice  of  Intent 

This  Notice  of  Intent  to  prepare  an 
Alternatives  Analysis  leading  to  an 
Environmental  Impact  Statement  is 
being  published  at  this  time  to  advise 
interested  parties  of  the  study  and  to 
invite  their  comments.  FTA  regulations 
and  guidance  in  accordance  with  NEPA 
will  be  used  in  the  analysis  and 
preparation  of  the  Central  Florida 
North/South  Commuter  Corridor  Study. 

2.  Scoping 

The  FTA,  LYNX,  METROPLAN 
ORLANDO,  Volusia  County  MPO  and 
FDOT  invite  comments  both  at  the 
public  meetings  listed  above  and  in 
writing  for  a  period  of  45  days  following 
the  last  public  meeting.  Comments 
should  focus  on  identifying  specific 
social,  economic  or  environmental 
impacts  to  be  evaluated.  Conunents 
should  focus  on  the  scope  of  the 
alternatives  and  impacts  to  be 
considered. 


Persons  wishing  to  be  placed  on  a 
mailing  list  to  receive  further 
information  as  the  study  progresses. 
Contact  Ms.  LaChant  Barnett  at  LYNX. 
445  West  Amelia  Street,  Suite  800, 
Orlando,  Florida  32801. 

3.  Study  Area  and  Project  Need 

The  study  area  is  an  approximately 
55-mile  corridor  extending  from  the  City 
of  Deland  in  Volusia  County  to  the  City 
of  Kissinunee  in  Osceola  County  passing 
through  Seminole  and  Orange  Counties 
including  the  City  of  Orlando.  A 
potential  fixed  guideway  transit  project 
would  operate  in  the  existing  CSXT 
railroad  corridor,  as  an  alternative 
north-south  travel  mode  to  Interstate  4. 

4.  Alternatives 

The  alternatives  proposed  for 
evaluation  include: 

(1)  A  Baseline  Alternative  based  on 
existing  LYNX  operations,  the  most 
recent  LYNX -Transportation 
Development  Plan  for  the  corridor 
including  but  not  limited  to  transit 
preferential  treatments  and/or  Bus 
Rapid  Transit  (BRT).  and  other  relevant 
studies.  This  alternative  or  a  variation 
exhibiting  "the  best  that  can  be  done" 
will  serve  as  a  proposal  to  FTA  for  a 
New  Starts  Baseline. 

(2)  A  Commuter  Rail  Alternative  with 
Light  Rail  Transit  (LRT),  consistent  with 
the  METROPLAN  ORLANDO  2020  Cost 
Feasible  Plan;  and,  without  LRT  for 
informational  purposes.  This  alternative 
will  address  the  potential  commuter  rail 
service  as  well  as  other  associated  bus 
feeder  and  public  transit  circulator 
services.  The  alternative  will  also 
address  the  joint  operations  of  CSXT 
mainline  freight  and  passenger  services 
and  local  freight  services  that  operate  in 
the  existing  CSXT  corridor.  The 
physical  features  of  the  alternative  will 
also  be  defined. 

(3)  A  No  Action  Ahernative  without 
LRT  for  the  opening  year  2005  and  with 
LRT  for  the  target  years  2015  and  2025. 
based  on  the  existing  LYNX  transit 
system  plus  improvements  envisioned 
for  two  plaiming  horizons  as  indicated 
in  the  Volusia  County  MPO  and 
METROPLAN  ORLANDO  2020  Cost 
Feasible  Plans  and  proposed  changes  for 
2025  plans.  The  No  Action  Alternative 
is  to  specifically  include  the  20  miles  of 
LRT  from  just  north  of  SR  436.  south  to 
SR  528  and  any  bus  service 
improvements  during  the  appropriate 
target  years.  Impacts  to  the  regional 
transportation  system  resulting  from  the 
No  Action  Alternative  will  be  identified. 

5.  Probable  Effects 

Should  the  study  proceed  from  the 
Alternatives  Analysis  to  an 


Environmental  Impact  Statement, 
preliminarv  steps  will  be  taken  to  allow 
the  FTA.  LYNX.  METROPLAN 
ORLANDO.  Volusia  County  MPO  and 
FDOT  to  evaluate  the  project's  potential 
for  significant  adverse  impacts  during 
construction  and  operation  and  to 
identify'  feasible  mitigation  measures  for 
those  impacts.  The  specific  analyses 
that  would  take  place  at  that  point  are 
land  use.  neighborhood  character,  social 
conditions,  economic  conditions  and 
displacement,  visual  and  aesthetic 
considerations,  historic  resources, 
archaeological  resources,  transit 
(ridership,  operations  and 
maintenance),  traffic,  parking.  Air 
quality,  noise  and  vibration,  energy, 
hazardous  materials,  water  quality, 
natural  resources  (vegetation  and 
wildlife),  construction  and  construction 
impacts,  cumulative  impacts  and 
environmental  justice  (disproportionate 
adverse  impacts  on  minority  and  low- 
income  populations). 

This  study  is  being  completed 
concurrent  with  an  SDEIS  for  the  north- 
south  LRT  project.  This  project  will 
utilize  information  from  the  SDEIS,  as 
appropriate.  Information  on  the  LRT 
SDEIS  may  be  obtained  from  Jennifer 
Stults.  LYNX  Project  Manager.  445  West 
Amelia  Street,  Suite  800,  Orlando.  FL 
32801,  (407)841-2279. 
jstults@golynx.com. 

Issued  on:  OrtoberlB.  2002. 
Jerry  Franklin, 
FTA  Regional  Administrator. 
|FR  Doc.  02-27095  Filed  10-2:i-(J2:  8:4.S  am! 
BILUNG  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  No.  AB-167  (Sub-No.  1095X)] 

Consolidated  Rail  Corporation- 
Abandonment  Exemption — Lancaster 
and  Chester  Counties,  PA 

AGENCY:  Surface  Transportation  Board. 

Transportation. 

ACTION:  Notice  of  reinitiation  of  the 

National  Historic  Preservation  Act 

section  106  process  and  request  for 

comments. 


SUMMARY:  This  notice  to  the  parties 
discusses  the  background  of  the 
abandonment  exemption  proceeding, 
describes  the  Surface  Transportation 
Board's  reinitiation  of  the  National 
Historic  Preservation  Act  section  106 
process,  and  requests  comments  on 
several  specific  issues. 
DATES:  Comments  are  due  by  December 
9,  2002. 
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ADDRESS:  If  you  wish  to  file  comments 
regarding  this  Notice,  you  should  send 
an  origmal  and  two  copies  to  Surface 
Transportation  Board.  Case  Control 
Unit,  Washington.  DC  20423.  to  the 
attention  of  Trov  Bradv  Please  refer  to 
Docket  No  AB-167  lSuh-\o.  1095X1  in 
ail  correspondence  addressed  to  the 
Board. 

FOR  FURTHER  INFORMATION  CONTACT:  Troy 
Brady,  the  environmental  i.ontaiit  fur 
this  case,  by  phone  at  (202)  563-lfi43  ur 
by  tax  at  (202)  565-9000.  Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relav 
Service  (FIRS)  at  1-800-877-8JJ9. 
SUPPLEMENTARY  INFORMATION:  In  Friends 
of  the  Atslen-Susquehanna  Trail.  Inc.  v. 
Surface  Transportation  Bd..  252  F.3d 
246  (3rd  Cir  2001  ]  {FAST),  the  United 
States  Court  of  .Appeals  for  the  Third 
Circuit  vacated  and  remanded  to  the 
Surface  Transportation  Board  (Board)  a 
case  mvolving  the  agency's  historic 
review  of  a  proposal  to  abandon  66.5 
miles  of  track  called  the  Enula  Branch 
in  Lancaster  and  C^hester  Counties.  PA. 
The  Board's  decision  to  allow 
abandonment  of  rail  service  on  the 
Enola  Branch  is  unaffected  bv  the 
court's  remand   However,  the  court 
ruled  that  the  Board  failed  to  complv 
fully  with  the  procedural  requl^^'ments 
of  the  National  Historic  Preservation 
Act.  16  U.S.C.  470f  (NHPA).  when  in 
1997  and  1999  the  Board  denied  the 
requests  of  the  Friends  of  the  Atglen- 
Susquehanna  Trail.  Inc.  (FAST)  to 
reopen  and  broaden  the  historic 
preservation  condition  imposed  by  the 
Board's  predecessor,  the  Interstate 
Ciommerce  Commission  (IC.C).'  in  a 
1990  de<:ision  permitting  tlonsolidated 
Rail  Corporation  (Conrail)  to  fully 
abandon  the  Enola  Branch  except  for  the 
bridges. 

The  Board's  Section  of  Environmental 
Analysis  (SEA)  has  reinitiated  the 
section  106  historic  review  pro*  ess 
pursuant  to  the  court's  remand  Since 
the  court's  decision.  SEA  has  been 
working  to  bring  the  diverse  parties 
with  different  interests  together  so  that 
the  Board  can  move  the  historic  review 
process  to  completion  in  accordance 
with  the  law  and  the  court's  derision,  as 
described  further  below 

SEA  consulted  with  the  Advisorv 
Council  on  Historic  Preservation 
(ACHP)  and  the  Pennsylvania  State 
Historic  Preservation  Officer  (SHPO) 
while  preparing  this  .Notice  to  the 
Parties  (Notice),  and  provided  them 


The  icr;  Termination  Act  of  199S.  Pub  1,   104- 
«H.  abolished  the  IfX;  and  transfprrpd  cRiiain  rail 
functions,  including  the  rail  line  db.indonmenI 
func:tion5  at  i.ssue  in  this  case,  to  the  Board. 
effective  Januarv  1,  1996 


with  the  opportunity  to  review  and 
comment  on  the  Notice  prior  to 
issuance  The  Notice  incorporates  the 
comments  of  AC^HP  and  SHPO  received 
to  date.  The  intent  of  this  Notice  is 
threefold:  (1)  To  bring  all  consulting 
parties  up  to  date  on  the  background  of 
the  case:  (2)  to  describe  the  Board's 
reinitiation  of  the  NHPA  process  and 
proposed  next  steps:  and  (3)  to  solicit 
comments  on  the  five  issues  delineated 
at  the  end  of  this  Notice. 

I.  Background 

A   The  NHPA 

Before  authorizing  a  rail  line 
abandonment,  the  Board  must  comply 
with  section  106  of  the  NHPA.  which 
requires  Federal  agencies  to  consider 
the  effects  of  their  decisions  on  historic 
properties.  .•VCHP  has  issued  regulations 
implementing  the  NHPA.  See  36  CFR 
part  800  These  regulations  were  revised 
in  December  2000.  and  SEA  is  following 
the  current  AtJHP  regulations  in  the 
reinitiation  of  the  NHPA  process  for  this 
c:ase. 

The  requirements  of  the  NHPA  are 
procedural  in  nature  and  do  not  require 
a  particular  result.  See  FAST.  252  F.3d 
at  263.  NHPA  establishes  a  three-step 
process  under  which  the  agency  must 
consult  with  the  appropriate  SHPO  and 
other  consulting  parties  to  determine: 
(1)  Which,  if  any.  historic  resources 
could  be  affet:ted  by  the  agency's  action 
(Identification  Phase);  (2)  whether  those 
properties  would  be  adversely  affected 
by  the  agency's  action  (Assessment 
Phase);  and,  if  so,  (3)  what  conditions, 
if  any,  should  be  imposed  to  avoid, 
minimize  or  mitigate  those  adverse 
effects  (Mitigation  Phase).  See  36  CFR 
800  1(a) 

During  the  Identification  Phase,  the 
agency  must  determine  which 
properties  that  could  be  affected  by  the 
project  are  listed  on  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  (National  Register).  If  the 
agenc:v  and  the  SHPO  do  not  agree  on 
this  threshold  eligibility  question,  or  at 
.ACHP's  request,  the  agency  must  obtain 
an  eligibility  determination  from  an 
official  in  the  Department  of  the  Interior 
known  as  the  Keeper  of  the  National 
Register  (Keeper). 

During  the  Assessment  Phase,  the 
agency  must  determine  whether  the 
properties  identified  as  historic  will  be 
adversely  affected  by  the  proposed 
abandtmment.  The  general  practice  of 
the  Board  has  been  to  assume  that  the 
abandonment  of  a  rail  line  will 
negatively  impact  any  properties 
involved  that  are  identified  as  historic. 

Finally,  during  the  Mitigation  Phase, 
the  agency  must  develop  appropriate 


mitigation  measures  to  avoid,  minimize 
or  mitigate  adverse  effects  on  the 
historic  properties  so  identified.  Those 
measures  must  be  crafted  in 
consultation  with  the  SHPO.  ACHP,  the 
railroad,  and  other  consulting  parties, 
with  input  from  the  public.  The 
agency's  mitigation  plan  is  then 
formulated  into  a  proposed 
Memorandum  of  Agreement  (MOA), 
which,  if  agreed  upon,  is  signed  by  the 
consulting  parties.  If  no  agreement  on 
mitigation  is  reached,  the  consultation 
may  be  terminated,  and  the  agency  must 
request  and  take  into  account  ACHP's 
formal  comments  prior  to  issuing  a  final 
decision. 

B.  This  Case 

The  Enola  Branch  extends  across 
Lancaster  County,  PA,  from 
approximately  milepost  27  (1  mile  east 
of  Safe  Harbor,  at  the  confluence  of 
Conestoga  Creek  with  the  Susquehanna 
River)  easterly  to  the  Chester  County. 
PA,  line  at  milepost  4.03.  A  short 
portion  of  the  Enola  Branch  (between 
mileposts  4.03  and  0.0)  lies  in  Chester 
County.  The  Enola  Branch  passes 
though  the  Townships  of  West 
Sadsbury,  Sadsbury,  Bart,  Eden. 
Providence,  Martic  and  Conestoga,  and 
the  Borough  of  Quarryville. 

In  1989  Conrail  sought  authority  from 
the  ICC  to  abandon  the  Enola  Branch 
pursuant  to  49  U.S.C,  10903  and  ICC 
regulations  codified  at  49  CFR  1152.50. 
The  ICC  issued  a  decision  in  1990 
allowing  the  abandonment  subject  to  a 
condition,  developed  as  a  result  of 
consultation  with  the  SHPO,  that 
Conrail  retain  its  interest  in,  and  take  no 
steps  to  alter  the  historic  integrity  of,  83 
bridges — the  only  properties  on  the  line 
that  had  been  identified  as  historic — 
until  completion  of  the  historic  review 
process.  The  purpose  of  the  condition 
was  to  allow  the  ICC  to  work  with 
consulting  parties  to  develop  a  plan  to 
avoid,  minimize,  or  mitigate  any 
adverse  effects  of  the  abandonment  on 
the  bridges.  The  development  of  a 
mitigation  plan  was  held  in  abeyance, 
however,  pending  negotiations  to 
transfer  the  line  for  interim  trail  use/rail 
banking  under  16  U.S.C.  1247(d)  or 
other  public  use  under  former  49  U.S.C. 
10906  (now  49  U.S.C.  10905).  When 
those  negotiations  proved  unsuccessful, 
the  NHPA  process  was  resumed. 

Following  extensive  negotiations  and 
consultations  with  Conrail  and  the 
Pennsylvania  SHPO,  SEA  developed 
proposed  historic  preservation 
mitigation  measures  for  the  bridges.  At 
the  suggestion  of  the  SHPO,  Conrail 
would  be  required  to  document  (to  the 
level  of  Pennsylvania  state  standards) 
certain  bridges  prior  to  their  removal,      , 


and  to  fund  and  furnish  materials  for  a 
display  relating  to  the  Enola  Branch  in 
a  transportation  museum  administered 
bv  the  SHPO. 
"  While  this  process  was  moving 
forward,  FAST  filed  a  petition  with  the 
Board  to  reopen  the  proceeding  and 
broaden  the  NHPA  condition  so  that  it 
would  apply  to  the  entire  line,  rather 
than  only  the  bridges  on  the  line.  The 
Board  denied  FAST's  request  in  a 
decision  issued  in  1997.  hi  that 
decision,  the  Board  also  narrowed  the 
properties  determined  to  be  historic  to 
32  of  the  83  bridges,  in  light  of 
subsequent  statements  by  the  SHPO, 
and  clarified  that  its  condition 
embraced  certain  archeological  sites. 

FAST  sought  Board  reconsideration  of 
the  1997  decision.  FAST  also  sought  the 
involvement  of  ACHP.  In  a  March  1998 
letter,  ACHP  advised  the  Board  of 
ACHP's  determination  that  the  Board 
had  not  fully  complied  with  NHPA 
requirements  for  the  first  two  stages  of 
the  historic  review  process  for  the  Enola 
Branch.  In  the  meantime,  SEA,  which 
believed  that  only  the  Mitigation  Phase 
of  the  NHPA  process  for  the  bridges 
remained  open,  had  consulted  with  the 
SHPO  and  Conrail  on  appropriate 
mitigation  for  the  identified  bridges. 
SEA  drafted  a  proposed  MOA  reflecting 
that  consultation,^  which  was  sent  to 
the  SHPO,  ACHP  and  Conrail  for  their 
signatures  later  in  1998. 

The  SHPO  declined  to  sign  the  MOA 
until  the  Board  consulted  with  ACHP. 
ACHP,  in  turn,  explained  that  it 
believed  that  its  consideration  of  the 
draft  MOA  was  untimely,  as  the  draft 
MOA  could  be  properly  considered  only 
after  the  issue  of  whether  the  entire  line 
should  be  subject  to  an  historic  review 
was  resolved.  ACHP  then  formally 
referred  the  eligibility  matter  to  the 
Keeper,  who  concluded  that  the  entire 
Enola  Branch  was  eligible  for  inclusion 
in  the  National  Register.^  Nevertheless, 
in  1999  the  Board  denied  FAST's 
petition  for  reconsideration  of  the  1997 
decision.  The  Board  set  out  its  view  that 
the  Identification  Phase  of  the  NHPA 
process  had  been  completed  in  1990  for 
the  non-bridge  parts  of  the  line  and  that 
only  the  Mitigation  Phase  remained 
open  and  only  as  to  the  bridges.  Given 
the  impasse  with  ACHP,  which  had 
declined  to  comment  on  bridge 
mitigation,  the  Board  decided  to 
terminate  its  consultation  with  ACHP 
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-  The  MOA  would  have  provided  for 
photographic  documentation  of  all  of  the  historic 
bridges  and  the  development  of  a  public, 
interpretative  display,  in  the  form  of  a  6-S  minute 
video,  outlining  the  history  of  the  Enola  Branch. 

I  The  SHPO  also  had  written  a  letter  to  the 
Pennsylvania  Department  of  Transportation  to  the 
same  effect. 


and  to  impose  a  section  106  condition 
consisting  of  the  provisions  of  the 
unexecuted  MOA  as  its  bridge 
mitigation  measures,  FAST  then  sought 
judicial  review. 

C.  The  Court's  FAST  Decision 

The  court's  concern  that  resulted  in 
the  remand  was  'less  with  the 
substantive  results  reached  by  the 
[Board]  on  the  historic  eligibility  of  the 
Enola  Branch  than  with  the  procedures 
and  reasoning  the  [Board]  followed  in 
reaching  those  results,"  The  NHPA  is  a 
"stop,  look,  and  listen"  provision,  and 
the  court  concluded  that  the  Board  had 
not  "touched  all  the  procedural  bases." 
FAST.  252  F,3d  at  263. 

With  respect  to  the  Board's  actions  in 
the  Identification  Phase,  the  court  found 
that  the  identification  process  under  the 
ACHP  regulations  is  a  "fluid  and 
ongoing  one"  in  which  changing 
perceptions  of  historical  significance  are 
considered.  Id.  Therefore,  the  court 
determined  that,  once  ACHP  brought 
the  Keeper  into  the  process,  the 
Keeper's  conclusions  had  to  be 
considered.  Id.  at  264.  The  court  was 
not  persuaded  that  the  Board  had  given 
the  Keeper's  determinations  sufficient 
consideration.  Id.  The  court  also  faulted 
the  Board  for  not  adequately  involving 
ACHP  in  the  process  or  considering 
evidence  submitted  by  other  parties 
(specifically  Lancaster  County) 
regarding  the  historic  significance  of  the 
Enola  Branch.  Id.  at  265-66,  Finally,  the 
court  found  that  the  Board  had  not 
followed  the  proper  procedures  for 
terminating  consultation  with  ACHP,  id. 
at  266-67,  and  directed  that,  on  remand, 
the  Board  follow  the  procedures  of  the 
NHPA  regulations  in  concluding  the 
case.  Id.  at  267. 

II.  Reinitiation  of  the  NHPA  Section  106 
Process 

In  accordance  with  the  court's 
remand.  SEA  is  conducting  the  NHPA 
process  anew  in  this  case.  Below,  SEA 
sets  forth  the  steps  it  has  taken  to  date 
and  outlines  its  plans  to  complete  this 
proceeding. 

A.  Identification  of  Potential  Consulting 
Parties 

SEA  has  undertaken  consultations 
with  ACHP,  the  SHPO,  and  other 
consulting  parties,  including  the 
Commonwealth  of  Pennsylvania  and  the 
Lancaster  County  Planning  Commission, 
to  obtain  information  both  on  how  to 
conclude  the  NHPA  process  here  and  on 
potential  consulting  parties.  In  addition 
to  ACHP  and  the  SHPO,  SEA  has 
identified  54  potential  consulting 


parties,''  SEA  is  serving  a  copy  of  this 
Notice  on  each  of  these  parties,  and  will 
publish  this  Notice  in  the  Federal 
Register  to  alert  any  additional 
consulting  parties  to  the  opportunity  to 
take  part  in  the  ongoing  NHPA  process, 

B.  Identification  Phase 

As  stated  above,  t!   ■  identification  of 
historic  properties  i    the  first  phase  of 
the  section  106  proi  t3ss.  As  noted,  in 
this  case  the  Keepe:  has  determined  that 
the  entire  line  is  historic,'  rather  than 
onlv  selected  bridges  and  archeological 
sites.*'  Therefore.  SEA  will  treat  the 
entire  line  as  historic  in  accordance 
with  the  Keeper's  determination  and  the 
ACHP  regulations. 

C,  Assessment  Phase 

As  stated  above,  the  Board  generally 
assumes  that  abandonment  nf  a  rail  line 
would  adversely  impact  any  properties 


■* These  potential  (.onsullinn  p,irties  include: 
parties  previously  involved  in  the  ciise  (Norfolk 
Southern  ('orporrtlion.  KAST  .  ami  the  Keeper); 
members  of  C.unaress  IHouorable  .\rlen  Specter, 
I  nited  Stales  Seniite;  Hnnor.ibie  Kick.  Santonim. 
Ihiiled  States  Senate:  ami  Honor,il)le  Joseph  R  Pitts, 
United  States  House  of  RepresentHlives):  state 
leaders  ami  agencies  (Honorable  Mark  Sthweiker. 
(kivernor:  Pennsylvania  Department  of 
Transportation:  Pennsylvania  Public  Ptility 
Commission:  Peiins\  Ivaiii.i  Bureau  of  State  Parks: 
and  Pennsvlvania  Department  of  Conservation  and 
Natural  Resources):  tribes  (.Abseiilee-Shawnee  Tribe 
ot  Oklahoma:  Ciivuga  Nation:  Del„\varp  Nation. 
Oklahoma:  Delaware  Tribe  <i(  Inilidiis.  Oklahoma; 
Eastern  Shawnee  Tribe  of  Oklahoma.  Oneida  Indian 
Nation:  Oneida  Tribe  ol  Indians  ot  Wisconsin: 
Onondaga  Indian  Nation:  Seneca  Nation  of  Indians; 
Senec.a-Ca\  uga  Tribe  ol  Oklahoma:  St.  Regis 
Mohaw  k  Tribe.  Sloi  kbrHige-Mllll^ee  Community  of 
Wisconsin,  Toii.jwamia  Band  of  Seneca  Indians: 
and  Tuscarora  Nation  I,  local  agencies  and 
organizations  (Atglen  Borough,  Chester  Countv 
Planning  Commission.  Chester  (bounty  Parks  and 
Recreation  Department,  Delaware  N'allev  Regional 
Planning  Commission,  Lancaster  Countv  Plannina 
Commission.  Lancaster  Countv  Department  of  Parks 
and  Recreation.  Bart  Township  Supervisors.  Bart 
Township  Planning  Commission,  (;()nestogd 
Tow  nship  Sii[)ervisors.  Conestoga  Township 
Planning  Commission.  Ldeii  Township  Supen'isors. 
Eden  Township  Planning  (Commission.  Marlic 
Township  Supervisors,  Martic  Township  Planning 
C;ummission.  Parkesburg  Boniugh,  Providence 
Tow  nship  Supervisors.  Providem  e  Township 
Planning  Commission.  Quarrwille  Borough 
Council.  Qu.irrvville  Borough  Planning 
Commission.  Sadslnirs  Dpwnship  Supervisors, 
Sadsbur\  Township  Planning  tjimmission.  West 
Sadsburv  Township  Supervisors,  and  West 
.Sadsbur\  Township  Planning  Commission),  historic 
preservation  organiziilions  (Chester  Countv  Historic 
Preservation  Network,  Presenation  Pennsvlvania, 
Historic  Preservation  Trust  ol  Lancaster  County, 
and  Central  Pennsylvania  Conservani  y):  Aintrak; 
and  the  L.aw  Firm  of  Malatesta  Hawke  &  McKeon 
LLP. 

'Evidentlv,  little  if  any  track  remains  on  the 
Enola  Branch  However,  in  this  case,  -the  historical 
eligibility  of  the  line  as  a  whole  does  not  reciuire 
the  presence  of  the  tracks  and  other  railroad 
equipment."  .See  M.ST,  252  F  .:Jd  at  262. 

f'.As  explained  above,  the  historic  preservation 
condition  imposed  in  the  Board's  1997  decision 
covered  onlv  certain  bridges  and  archeological  sites 
on  the  Enola  Branch 
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involved  that  are  identified  as  historic, 
unless  it  obtains  evidence  that  there 
would  be  no  adverse  effect,  and  both 
ACHP  and  the  SHPO  agree  with  the 
Board  that  abandonment  of  the  Enola 
Branch  would  adversely  affect  historic 
sites  and  structures. 

D.  Mitigation  Phase 

In  order  to  develop  appropriate 
mitigation.  SEA  requests  additional 
information  from  all  consulting  parties 
regarding  the  physical  condition  of  the 
Enola  Branch.  After  the  court  issued  its 
decision  in  FAST.  SEA  requested  a 
description  of  the  current  condition  of 
the  rail  line  from  Norfolk  Southern 
Corporation  (NS).  which  acquired  the 
Enola  Branch  from  Conrail  in  1998.'  NS 
submitted  a  letter  stating  that  the  road 
bed  and  embankments  of  the  rail  line 
are  still  intact,  though  there  is 
substantial  overgrowth  in  the  area. 
While  NS  indicated  that  the  Enola 
Branch  has  been  subject  to  periodic 
inspections  for  right-of-way  clean  up 
and  Amtrak's  maintenance  of  certain 
power  lines,  NS  stated  that  there  has 
been  no  comprehensive  inspection  of 
the  rail  line  and  associated  structures  in 
the  last  10  vears. 

The  Enofa  Branch  originally  in(  luded 
83  bridges,  prior  to  Conrad's  application 
for  abandonment   In  its  letter,  NS  stated 
that  approximately  65  grade-separated 
structures  on  the  line  remain  in  place 
and  are  in  different  states  of  usability. 
According  to  NS,  the  Pennsylvania 
Public  Utility  Commission  has  served 
orders  for  removal,  conveyance  to  local 
municipalities,  or  assumption  of 
maintenance  responsibilities  bv  the 
Commonwealth  (jf  Pennsylvania, 
regarding  bridge  structures  on  the  rail 
line 

As  the  ICC  explained  in  its  decision 
adopting  the  rules  that  continue  to 
govern  the  Board's  implementation  of 
the  NHPA."  the  agency's  ability  to 
protect  historic  properties  is  very 
limited  The  Board  cannot  denv 
authority  for  a  railroad  tfi  take  an  action 
that  would  othenvise  meet  the  relevant 
statutory  criteria  solely  on  the  ground 
that  it  would  adversely  affect  historic 
resources  Moreover,  with  respet  t  to  rail 
line  abandonments,  the  Board  can 


tin  lun.-  J  !   1997.  NS  and  CSX  Transportation 
Int    saught  permission  from  the  Board  lo  acquire 
C^onrail  and  Id  divide  its  assets  between  them  On 
lulv  23.  199a.  the  Board  approved  the  (^)nrail 
Acquisition  CSX  Corp    Pt  at  fr  Norfolk  Southern 
Corp    el  ill  — ('iintrol  and  Operation  Li^st^s/ 
■Kgrvfrrtfnta — i.onmil  Inc  .  ft  ul .  STB  Finance 
rVxket  \u    )138«  (decision  No   891  ISTB  -.erved 
lulv  J.I.  199B)  The  I'ennsvlvania  Rail  Lines  V.W..  a 
subsidiary  of  Cjjnrail.  now  owns  the  tnola  Branch 
and  leases  it  to  NS 

'  See  Implementation  of  Environmental  Laws.  7 
l.C.C2d  807.  82ft-29  (1991). 


impose  historic  preservation  conditions 
only  to  the  extent  that  the  particular 
property  is  owned  by  the  railroad 
seeking  abandonment  (either  full 
ownership  in  fee  or  a  long-term  interest 
in  the  property)  and  the  property  has  a 
sufficient  nexus  to  the  proposal  under 
review  When  the  Board  imposes 
historical  preservation  conditions  on 
particular  property,  the  Board  cannot 
force  the  applicant  to  sell  or  donate  its 
property,  or  impose  a  restrictive 
covenant  upon  the  deed.  Essentially, 
documentaticm  of  the  historic  resources 
(talking  photographs  or  preparing  a 
history)  before  they  are  altered  or 
removed  is  the  only  form  of 
nonconsensual  mitigation  the  Board  can 
require.  Although  the  Board  has  limited 
authority  to  protect  historic  properties, 
if  the  consulting  parties  agree  to 
undertake  additional  mitigation  beyond 
what  the  Board  may  require  (such  as 
preservation  of  a  resource),  such 
consensual  mitigation  can  be 
incorporated  in  the  MOA. 

As  stated  above,  in  the  1990's  a 
proposed  MOA  was  developed  for  the 
Enola  Branch  that  would  have  provided 
for  photographic  documentation  of  all  of 
the  historic  bridges  to  Pennsylvania's 
state  standards,  and  the  development  of 
a  public,  interpretative  display,  in  the 
form  of  a  B— 8  minute  video,  outlining 
the  history  of  the  Enola  Branch.  SEA 
specifically  requests  comments  on 
whether  the  provisions  of  this 
previously  developed  MOA  proposal 
would  constitute  appropriate  mitigation 
at  this  time  and,  if  not.  suggestions  for 
additional  or  alternative  mitigation 
measures. 

E  Formultition  of  an  KfOA 

Based  on  public  comment  in  response 
to  this  Notice  and  other  input  that  SEA 
receives  from  the  SHPO.  ACHP,  the 
railroad  and  others.  SEA  expects  over 
the  next  .several  months  to  develop,  in 
conjunction  with  the  consulting  parties, 
appropriate  measures  to  avoid, 
minimize,  or  mitigate  adverse  effects  on 
the  historic  properties  identified  in  this 
case.  After  such  mitigation  measures 
have  been  determined.  SEA  will 
incorporate  the  proposed  mitigation  into 
an  MOA  and  then  circulate,  and — as 
recjuired  under  the  law — seek  public 
comment  on  the  MOA.  SEA  requests 
comments  on  how  it  can  best  publicize 
the  proposed  MOA  (Jnce  an  MOA  is 
signed,  the  NHPA  review  in  this  case 
will  be  complete  in  accordance  with  the 
NHPA  and  the  court's  decision,  and  the 
section  106  condition  imposed  in  this 
case  can  be  removed.** 


m.  Comments 

SEA  specifically  invites  comments 
from  consulting  parties  and  members  of 
the  public  on  the  following: 

1.  Identification  of  additional 
consulting  parties: 

2.  Any  need  for  fiulher  assessment  of 
adverse  effects  on  the  line; 

3.  Appropriate  mitigation  measures 
(including  comments  on  the  measures 
specified  in  the  earlier  MOA  and 
suggestions  for  additional  or  alternative 
measures,  as  well  as  information 
regarding  the  current  condition  of  the 
rail  line); 

4.  Methods  or  outlets  for  publicizing 
a  proposed  MOA;  and 

5.  Any  other  pertinent  issues  relevant 
to  this  proceeding. 

Decided:  October  l.i,  2002. 

By  the  Board.  Victoria  Rutson.  Chief. 
.Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secn'tan,'. 
|FR  Doc.  02-2711 1  Filed  10-23-02;  8:45  am] 

BILUNQ  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Minority  Bank  Deposit  Program 
Certification  Form  for  Admission 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
form  FMS  3144  "Minority  Bank  Deposit 
Certification  Form  for  Admission." 
DATES:  Written  comments  should  be 
received  on  or  before  December  23, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway.  Records  and 
Information  Management  Staff.  Room 
135,  Hyattsville,  Maryland  20782. 


"  Ajjencv  offii  lals  and  i.onsultinf;  parties  can 
expedite  the  mm  tion  lUb  proco&s  by  addressing 


inultiplp  steps  simultaneously  where  appropriate, 
as  long  as  the  consulting  parties  and  the  public 
have  an  adequate  opportunity  to  express  their  views 
and  the  .SHPO  (and  Tribal  Historic  Preservation 
Officeris).  when  involved)  agree  that  It  is 
appropriate.  See  FAST.  252  F  3d  at  252:  36  CFR 
a00.3(g). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Martha  Thomas- 
Mitchell,  Risk  Management  Division, 
401  14th  Street,  SW.,  Washington,  DC 
20227,  (202)  874-6757. 
SUPPLEMENTARY  INFORMATION!  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Minority  Bank  Deposit  Program 
Certification  Form  for  Admission. 
OMB  Number:  1510-0048. 
Form  Number:  FMS  3144. 
Abstract:  This  form  is  used  by 
financial  institutions  to  apply  for 
participation  in  Minority  Bank  Deposit 
Program.  Institutions  approved  for 
acceptance  in  the  program  are  entitled 
to  special  assistance  and  guidance  from 
Federal  agencies.  State  and  local 
governments,  and  private  sector 
organizations. 

Current  Actions:  Extension  of 
currently  approved  collection. 
Type  of  Review:  Regular. 
Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  75. 

Comments;  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Bettsy  Lane, 

Assistant  Commissioner.  Federal  Finance. 
IFR  Doc.  02-27112  Filed  10-23-02;  8:4.5  ami 

ULUNG  CODE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination— Oristca 
Insurance  Company 

AGENCY:  Financial  Management  Service. 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

[FI-27-89;  FI-61-91] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  This  is  Supplement  No.  2  to 
the  Treasury  Department  Circular  570: 
2002  Revision,  published  July  1,  2002  at 
67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6507. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code,  Title  31.  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  67 
FR  44323,  July  1.  2002. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  above  listed  Company,  bond- 
approving  officers  should  secure  new- 
bonds  with  acceptable  sureties  in  those 
instances  where  a  significant  amount  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
h  ttp  ://wH^\'.fms.  treas.gov/c5  70/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury.  Financial  Management 
Service.  Financial  Accounting  and 
Services  Division.  Surety  Bond  Branch. 
3700  East-West  Highway.  Room  6F07, 
Hyattsville.  MD  20782. 

Dated:  October  8.  2002. 
)uditli  R.  Tillman, 

Assistant  Commissioner.  Financial 
Operations,  financial  Management  Ser\ice. 
[FR  Doc.  02-2711.3  Filed  10-2:^-02:  8:45  am] 
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summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  350B(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  FI-27-89  (TD  8366),  Real 
Estate  Mortgage  Conduits:  Reporting 
Requirements  and  Other  Administrative 
Matters,  and  FI-61-91  (TD  8431). 
Allocation  of  Allocable  Investment 
Expense;  Original  Issue  Discount 
Reporting  Requirements  (1.67-3. 
1.860D^.  1.860F-4.  1.6049-^  and 
1.6049-7). 

dates:  Written  comments  should  be 
received  on  or  before  December  23.  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Ser\'ice.  room  6411.  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins.  (202)  622- 
6665,  or  through  the  internet 
{Allan. M.Hopkins<s,irs. gov].  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION; 

Title:  FI-27-89,  Real  Estate  Mortgage 
Investment  Conduits:  Reporting 
Requirements  and  Other  Administrative 
Matters,  and  FI-61-91,  Allocation  of 
Allocable  Investment  Expense:  Original 
Issue  Discount  Reporting  Requirements. 
OMB  Number:  1545-1018. 
Regulation  Project  Number:  FI-27-89 
and  FI-61-91. 

Abstract:  The  regulations  prescribe 
the  manner  in  which  an  entity  elects  to 
be  taxed  as  a  real  estate  mortgage 
investment  conduit  (REMIC)  and  the 
filing  requirements  for  REMICs  and 
certain  brokers. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 
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Type  of  Rpvifiv:  Extension  of  a 
currentiv  approved  collfction 

Affected  Puhln    Business  or  other  for 
profit  organizations. 

Estimated  Sumber  ot  Respandeiits 
H55 

Estimated  Timi^  Per  Hespi indent    1 
hour.  3t)  minutes 

Estimated  Total  Annual  Burden 
Hours   978 

The  foihnving  paragraph  apphes  to  .til 
of  the  collections  of  information  (  o\  ereii 
bv  this  notice: 

An  agencv  mav  not  condui  t  or 
sponsor,  and  a  persf)n  is  not  reciuired  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displavs  a  valid  (JMB  control  number 
Books  or  records  relating  to  a  collec  tion 
of  information  must  be  retained  as  long 
as  their  contents  may  bf^come  rnateri.il 
in  the  administration  of  anv  internal 
re\'enue  law.  Generallv,  tax  returns  and 
ta,x  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  includeil  m  the 
request  for  OMB  approval.  .Ml 
comments  will  become  a  matter  nf 
public  record.  (>)mments  are  united  mi 
(aj  Whether  the  collection  of 
information  is  necessary  for  the  [imper 
performance  of  the  functions  of  the 
agencv.  including  whether  the 
information  shall  have  practual  utilit\: 
(b)  the  accuracy  uf  the  ageni  \  s  estiiii<ite 
of  the  burden  of  the  collet  tion  ot 
information;  (c)  ways  to  enhaiu  e  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  vvav.  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  (ollection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  c;osts  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.\[i[)rn\H(i    ()(  tnh.T   Ih,  J002 

Glenn  kirkland, 

IRS  Reports  Clearance  Officer. 

|FK  Dm    Dj-j-r,')  Filed  10-23-02;  8:45  am) 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
[EE-63-84:  EE-96-85] 

Notice  and  Request  for  Comments 

agency:  Internal  Revenue  Servit:e  (IRS) 
Treasury 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  redu(  e  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
i:ollections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
I.    l()4-i;i  (44  L'.S.C.  3506(c)(2)(A)). 
Currenth  ,  the  IRS  is  soliciting 
(  oinments  concerning  and  existing 
temporary  regulation.  EE— 63— 84  (TD 
8073)  and  notice  of  proposed 
rulemaking.  EP>96-85.  Effective  Dates 
and  tltfier  Issues  Arising  Under  the 
Employee  Benefit  Provisions  of  the  Tax 
Reform  Act  of  1984  (1 .505(c)-lT. 
1   1()42-1T  and  1  463-lT). 
DATES:  Written  comments  should  be 
re(  eived  on  or  before  December  23. 
_'()l)2.  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  (denn  Kirkland.  Internal  Revenue 
Service,  room  6411.  1111  Cf)nstitution 
.\veniie,  NW  .  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reijuests  for  additional  information  or 
(  opies  ot  this  regulation  should  be 
dire(  ted  to  Allan  Hopkins.  (202)  622- 
f)t)t)5,  or  through  the  internet 
(Allan  M  f{(>pkins«iirs.gnv].  Internal 
Rev enue  .Service,  room  6407,  1111 
(Constitution  Avenue,  NW.,  Washington, 
DC  20224 
SUPPLEMENTARY  INFORMATION: 

Fitle  Effective  Dates  and  Other  Issues 
.\rising  Under  the  Employee  Benefit 
Provisions  of  the  Tax  Reform  Act  of 
1984 

OMB  Sumber:  1345-0916. 

Rfiiulation  Project  Xumber:  EE-63-84 
(temporary  regulation)  and  EE-96-85 
(notice  of  proposed  rulemaking). 

Al)stract  The  regulations  provide 
rules  relating  to  effective  dates  and 
certain  other  issues  arising  under 
sections  91.  223  and  511-561  of  the  Tax 
Reform  Act  of  1984.  The  regulations 
affect  qualified  employee  benefit  plans, 
vv(dfare  benefit  funds,  and  employees 
rec;eiving  benefits  through  such  plans. 

(Airrent  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  individuals. 

Estimated  Number  of  Respondents: 
12.800. 

Estimated  Time  Per  Respondent:  31 
minutes 

Estimated  Total  Annual  Burden 
Hours:  6.500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice; 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Xppnived:  October  l(i.  2002. 
Glenn  Kirkland. 

IHS  Brpnrts  C.lfaram  f  OfficiT. 

IFK  [)()(,  02-271ti()  Filed  10-23-02:  H:4r)  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-1 02-86] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  bv  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the'IRS  is  soliciting 
comments  concerning  an  existing  final 
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regulation,  PS-102-86  {TD  8316), 
Cooperative  Housing  Corporations 
{1.216-l(dK2)). 

DATES:  Written  comments  should  be 
received  on  or  before  December  23, 
2002,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224, 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  internet 
[Allan.M.Hopkins@irs.gov)  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Cooperative  Housing 
Corporations. 

OMB  Number:  1545-1041. 

Regulation  Project  Number:  PS-102- 
86  Final. 

Abstract:  Section  1.216-l(d)(2)  of  this 
regulation  allows  cooperative  housing 
corporations  to  make  an  election 
whereby  the  amounts  of  mortgage 
interest  and/or  real  estate  taxes 
allocated  to  tenant-stockholders  of  the 


corporation  will  be  based  on  a 
reasonable  estimate  of  the  actual  costs 
attributable  to  each  tenant-stockholders 
based  on  the  number  of  shares  held  in 
the  corporation. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  625. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
bv  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generallv.  tax  returns  and 


tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comme'    >  are  invited  on 

(a)  Whether  the  collec      n  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  oi 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  oi 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  cpsts  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  0(  tober  lb.  2002. 
Glenn  Kirkland. 
IRS  Reports  Clearance  Ottu  i-r 
|FR  Do(  .  02-27161  Filed  10-2.1-02    H:4.t  dml 
BILUNG  CODE  4B30-01-P 
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Corrections 


Federal  Register 

Vol.   fl7.   No.   20fi 

rhursdciv.  October  24,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential   Rule   Proposed  Rule 
and  Notice  documents   These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register   Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  m  the  issue 


DEPARMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  48-2002] 

Foreign-Trade  Zone  185 — Culpeper, 
Virginia;  Application  For  Foreign-Trade 
Subzone  Status,  Flint  Ink  North 
America  Corporation  (Pigments,  lnl(s, 
and  Varnish  Products)  Weyers  Cave, 
VA 

I'iirrrction 

III  iKitit  t'  (i()(  uniinit  1)2-26416 
hfv;iniimt;  nii  pa^c  64095  in  the  issue  of 
riuirsdav.  OctcibtT  17.  2002,  make  the 
liillovving  (  orrt'ctioii: 

On  [)dgt!  64046,  in  the  first  column,  in 
ttu'  thirii  full  parajjfaph.  in  the  sixth 
line.     lanii<ir\  2.  200, i"  should  read 
l)f(  ember  .n,  2002" 

i-K  D.H     (J    Jt)4  1(.  1-ilfil   U)-2,!-(J2.  H,4,")  .iliii 
BILLING  CODE   1505^-0)    D 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP03-1-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Application 

Oi  tober  10,  2002 
(Correction 

In  notice  doc;ument  02-26386 
beginning  on  page  64108  in  the  issue  of 
Thursday,  October  17.  2002.  make  the 
following  correction: 

(3n  page  64108.  in  the  second  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above, 

IFK  Dim    C;2-2h386  Filt'ii  ]{)-23-i)2.  H:4.t  dm] 
BILUNG  CODE  1 505-01 -D 


Thursday, 
October  24,  2002 


Part  n 


Department  of  the 
Interior 


Fish  and  WUdlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 

Plants;  Final  Designation  of  Critical 

Habitat  for  Chlorogalum  purpureum,  a 

Plant  From  the  South 

Coast  Ranges  of  California;  Final  Rule 


65414  Federal  Register/ Vol.  67,  No.  206 / Thursday,  October  24,  2002 /Rules  and  Regulations 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AG7S 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designation  of 
Critical  Habitat  for  Chlorogalum 
puqjureum,  a  Plant  From  the  South 
Coast  Ranges  of  California 

AGENCY:  Fish  and  WildHfe  Service. 

Interior 

action:  Final  rule. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  two  varieties  of 
purple  amole:  Chlorogalum  purpureum 
var.  purpurrum  (purple  amole)  and 
Chlorogalum  purpuwum  var  n-iiuctum 
(Camatta  Canyon  amole).  A  total  of 
appro,ximately  2,443  ha  (5.910  ac)  of 
land  fall  within  the  boundaries  of  the 
critical  habitat  designation.  Critical 
habitat  is  located  in  San  Luis  Obispo 
and  Monterey  counties.  California. 
Located  on  Federal.  State,  and  private 
lands,  this  critical  habitat  designation 
will  require  consultation  by  the  Service 
under  section  7  of  the  Act  on  actions 
carried  out.  funded,  or  authorized  by  a 
Federal  agency.  Section  4  of  the  Act 
requires  us  to  consider  economic  and 
other  relevant  impacts  when  specifving 
any  particular  area  as  critical  habitat. 
We  solicited  data  and  comments  hom 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 

We  have  revised  the  proposal  to 
eliminate  lands  at  Camp  Roberts  under 
section  3(5)(A).  and  lands  at  Ft.  Hunter 
Liggett  under  section  4(b)(2).  It  is  our 
policy  that  if  any  areas  containing  the 
primary  constituent  elements  are 
currently  being  managed  to  address  the 
conservation  needs  of  Chlorogalum 
purpureum  management  or  protection, 
these  areas  would  not  meet  the 
definition  of  critical  habitat  in  section 
3(5)(A)(i)  of  the  Act  and  would  not  be 
included  in  this  final  rule.  We  have 
determined  that  this  is  the  case  at  Camp 
Roberts  due  to  their  having  an  approved 
Integrated  Natural  Resources 
Management  Plan  which  addresses  the 
conservation  needs  of  Chlorogalum 
purpureum. 

We  have  also  determined  that  the 
direct  and  indirect  costs  to  the  Army, 
including  reduction  in  military 
readiness,  from  designation  of  critical 
habitat  at  Ft.  Hunter  Liggett  are  such 
that  the  benefits  of  excluding  those 


lands  exceed  the  benefits  of  their 
inclusion 

DATES:  This  rule  becomes  effective  on 
November  25.  2002. 
ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation  used,  in  the  preparation 
of  this  final  rule  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Ventura  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service.  2493  Portola 
Road.  Suite  B.  Ventura.  CA.  93003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Noda,  Field  Supervisor.  Ventura 
Fish  and  Wildlife  Office  (see  ADDRESSES 
section)  (telephone  805/644-1766; 
facsimile  805/644-3958). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  genus  Chlorogalum  is  a  member 
of  Liliaceae  (lily  family).  Chlorogalum 
purpureum  is  endemic  to  clay  soils  that 
occur  in  the  south  coast  ranges  of 
Monterey  and  San  Luis  Obispo  counties. 
Chlorogalum  purpureum  var. 
purpureum  occurs  in  the  Santa  Lucia 
Range  of  southern  Monterey  County  on 
lands  managed  by  the  U.S.  Army 
Reserve  (Army  Reserve)  at  Fort  Hunter 
Liggett,  and  in  northern  San  Luis 
Obispo  County  on  lands  managed  by  the 
California  Army  National  Guard  (CANG) 
at  Camp  Roberts.  Chlorogalum 
purpureum  var  reductum  occurs  in  one 
region  of  the  La  Panza  Range  of  San  Luis 
Obispo  County  on  both  private  lands 
and  public  lands  managed  by  the  U.S. 
Forest  Service  (the  Los  Padres  National 
Forest  (LPNF))  and  California 
Department  of  Transportation 
(CalTrans).  The  two  varieties  of 
Chlorogalum  were  listed  as  threatened 
species  on  March  20.  2000  (65  FR 
14878). 

Chlorogalum  purpureum  is  a  low- 
growing  lily  that  forms  a  rosette  at  the 
base  of  the  plant  (basal  rosette)  that  is 
made  up  tjf  linear  and  flat,  bright  green 
leaves.  It  is  the  only  member  of  the 
genus  Chlorogalum  with  bluish-purple 
flowers  that  open  during  daylight  hours. 
Chlorogalum  purpureum  produces  a 
rosette  of  typically  4  to  7  basal  leaves 
that  are  2  to  5  millimeters  (mm)  (0.1  to 
0.2  inch  (in))  wide  with  wavy  margins. 
The  bulb  is  between  2.5  and  3 
centimeters  (cm)  (0.98  to  1.2  in)  and  is 
found  in  the  upper  few  inches  of  soil. 
The  inflorescence  (flower-cluster  of  a 
plant  or  arrangement  of  the  flowers  on 
the  flowering  stalk)  produces  bluish- 
purple  flowers  in  a  raceme  (single  stem 
with  multiple  branches).  Each  flower 
has  SLX  ovules  (structure  that  develops 
into  a  seed  if  fertilized),  six  tepals 
(petals  and  sepals  that  appear  similar). 


and  six  stamens  (pollen-producing  male 
organs)  with  bright  yellow  anthers 
(pollen  sacs).  Most  fruits  that  have  been 
examined,  both  in  the  field  and  under 
cultivation,  produce  between  three  and 
six  seeds  (D.  Wilken.  Santa  Barbara 
Botanic  Garden,  in  litt.,  2001). 
Chlorogalum  purpureum  var. 
purpureum  has  an  inflorescence  that  is 
25  to  40  cm  (10  to  16  in)  high,  in 
contrast  to  C  p.  var.  reductum  which 
has  a  shorter  inflorescence  that  is  10  to 
20  cm  (4  to  8  in)  high  (Hoover  1964. 
lemstedt  1993.  Wilken  2000).  Studies 
are  currently  underway  to  examine  the 
phylogenetic  relationships  within 
Chlorogalum  species  (D.  Wilken,  in  litt., 
2001). 

Chlorogalum  purpureum  is  a  summer- 
dormant  perennial  herb  that  forms  a 
bulb.  The  inflorescence  develops  during 
early  spring,  followed  by  flowering  and 
fruit  development  during  May  and  June. 
By  the  time  the  fruit  has  matured,  the 
leaves  wither  and  the  inflorescence 
dries  and  turns  light  brown  in  color. 
Reproduction  is  primarily  by  seed,  and 
the  seed  set  apparently  increases  with 
insect  pollination  (D.  Wilken,  in  litt., 
1998).  Like  other  members  of  the  lily 
family,  C.  purpureum  is  probably  in  a 
mycorrhizal  relationship  with  a  fungus 
(a  close  association  between  the  plant 
and  soil  fungus,  where  the  fungus  aids 
in  nutrient  and  water  uptake),  which 
can  alter  growth  and  competitive 
interactions  between  species  (Allen 
1991).  The  taxon  has  also  been  observed 
to  grow  on  undisturbed  soils  that  are 
cryptogamic  or  have  cryptogamic  crusts 
(E.  L.  Painter,  pers.  comm.,  2002). 
Cryptogamic  crusts  consist  of 
nonvascular  photosynthetic  plants 
(primarily  cyanobacteria.  green  algae, 
lichens,  and  mosses)  that  protect  the 
soils  from  erosion,  aid  in  water 
infiltration,  augment  sites  for  seed 
germination,  aid  in  carbon  and  nitrogen 
fixation,  and  increase  soil  nutrients 
(Beymer  1992,  Belnap  et  al.  2001). 
These  special  crusts  may  enhance  the 
habitat  conditions  [e.g.,  retain  soil 
moisture,  reduce  wind  and  water 
erosion,  contribute  to  soil  organic 
matter,  etc.),  thus  increasing  the 
likelihood  that  young  bulbs  will  survive 
over  the  long  term.  Although  the 
relationship  is  not  well  understood  and 
more  research  is  needed,  presence  of 
cryptogamic  crusts  is  also  known  to 
discourage  aimual  weed  growth  by 
functioning  as  a  living  mulch  (Belnap  et 
al.  2001). 

Chlorogalum  purpureum  var. 
purpureum 

Chlorogalum  purpureum  var. 
purpureum  is  located  on  Fort  Hunter 
Liggett  and  Camp  Roberts  military 
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lands,  which  are  located  on  the  eastern 
side  of  the  Santa  Lucia  Range  in 
southern  Monterey  and  northern  San 
Luis  Obispo  counties.  The  known 
populations  primarily  exist  within  an 
open  grassland  community,  with  a 
smaller  number  of  individuals  found 
within  scattered  oak  woodland 
communities  and  open  areas  within 
shrubland  communities.  A  low  amount 
of  cover  of  herbaceous  species  is 
present,  possibly  reducing  competition 
for  resources.  Cryptogamic  crusts  are 
frequently  found  where  C.  p.  var. 
purpureum  occurs  in  areas  that  have 
had  little  to  no  disturbance  (E.  L. 
Painter,  pers.  comm.,  2001). 

The  species  was  first  described  by 
Townsend  Stith  Brandegee  in  1893. 
Following  the  initial  collection  and 
description,  historic  occurrences  of 
plants  were  identified  at  "Milpitas 
Ranch,"  "the  plain  west  of  Jolon,"  "near 
Jolon,"  "open  grassy  areas  near  Jolon," 
and  a  number  of  other  locations  within 
what  is  currently  Fort  Hunter  Liggett 
property  (Hoover  1940,  Skinner  and 
Pavlik  1994,  Matthews  1997  and  Painter 
1999  in  Wilken  2000).  Although 
currently  known  to  exist  only  on 
military  property  at  Fort  Hunter  Liggett 
and  Camp  Roberts,  recent  surveys  along 
the  boundary  of  Training  Area  13  at  Fort 
Hunter  Liggett  suggest  that  the  species 
may  be  found  on  privately-owned 
property  adjacent  to  Fort  Hunter  Liggett 
(Wilken  2000). 

While  a  thorough  survey  of  the 
installation  has  not  yet  been  completed, 
Chlorogalum  purpureum  var. 
purpureum  has  been  found  at  a  number 
of  sites  on  Fort  Hunter  Liggett, 
including  the  cantonment.  Ammunition 
Supplv  Point  (ASP),  and  Training  Areas 
10,  13l  22,  23,  24,  and  25.  Surveys  of  C. 
p.  var.  purpureum  conducted  at  Fort 
Hunter  Liggett  have  found  the  plants  to 
occur  in  scattered  clusters.  Recent 
survevs  have  characterized  the  species' 
habitat,  including  general  soil  types, 
topography,  and  microhabitat 
communities.  Depending  on  the 
location,  plants  may  occur  on  both  deep 
and  relatively  thin  soils  (Wilken  2000). 
Most  of  the  soils  are  loamy,  underlain 
bv  clay,  and  support  fine  gravel  on  the 
surface  that  is  generally  less  than  5  mm 
(0.2  in)  in  diameter  (Wilken  2000). 
Cryptogamic  crusts  with  a  dominant 
component  of  early-stage  cyanobacteria 
have  been  observed  frequently  on  the 
installation;  advanced-stage 
cryptogamic  crusts,  that  include  mosses, 
have  been  observed  in  areas  of  the 
cantonment  where  little  to  no  activities 
appear  to  have  disturbed  the  sites  (E.  L. 
Painter,  pers.  comm.,  2001,  2002). 
Cyanobacteria)  organisms  within  a 
cryptogamic  crust  may  be  visible  as 


black  filaments  on  or  near  the  soil's 
surface,  primarily  when  soil  conditions 
are  moist  (Belnap  et  al.  2001). 

During  surveys  conducted  in  1999, 
most  (78  percent)  of  the  sites  where  the 
species  occurs  were  associated  with  flat 
topography  (Wilken  2000).  The  majority 
of  the  other  sites  were  on  slopes  of  less 
than  10  percent  (Wilken  2000).  Sites 
were  commonly  associated  with  flat 
topography  or  found  along  the  base  of 
hills;  a  few  populations  occurred  along 
ridge-top  terraces  (H.  Crowell,  Service, 
pers.  obs..  2001;  D.  Wilken.  in  litt..  2001; 
Wilken  2000).  These  areas  are  between 
300  and  620  meters  (m)  (1,000  and  2,050 
feet  (ft))  in  elevation.  Examination  of 
digital  data  shows  a  small  percentage  of 
plants  occur  on  slopes  up  to  50  percent 
at  Fort  Hunter  Liggett.  No  strong 
association  appears  to  exist  between 
presence  of  plants  and  slope  aspect 
(Wilken  2000). 

Of  the  known  sites  surveyed  in  1999, 
approximately  42  percent  were  found  in 
grassland  communities,  29  percent  were 
found  between  tree  canopies  in  oak 
savanna  or  woodland  communities.  13 
percent  were  found  to  occur  along 
ecotones  between  grassland  and  either 
oak  woodland  or  shrubland 
communities,  and  the  remaining  were 
located  within  open  areas  between 
shrub  species,  most  commonly 
Eriogonum  fasciculatum  (California 
buckwheat)  and  Adenostoma 
fasciculatum  (chamise)  (Wilken  2000). 
Within  the  grassland. community,  the 
most  common  grass  species  [e.g.. 
nonnative  A.  can'ophylla  and  B. 
hordeaceus]  did  not  always  dominate  in 
terms  of  frequency  or  cover;  the  most 
frequent  species  were  native  annual 
forbs  such  as  Lasthenia  californica. 
Linanthus  lini floras.  Micropus 
californicus.  and  Xavorretia  spp. 
(Navarretia)  (Wilken  2000).  Insect 
species,  which  may  contribute  to  C  p. 
var.  purpureum  pollination,  were 
observed  during  recent  surveys  and 
include  unidentified  native  bees  and  an 
unidentified,  small  blue  butterfly  (L. 
Clark,  Fort  Hunter  Liggett,  pers.  comm.. 
2002).  Detailed  studies  of  pollinators 
need  to  be  conducted.  During  surveys 
conducted  by  the  Fort  Hunter  Liggett 
Environmental  Office  since  1999.  new 
patches  of  plants  have  been  documented 
within  the  same  range  and  localities  of 
known  occurrences  [i.e..  Training  Areas 
10.  13,  22,  25.  the  ASP  and  the 
Cantonment.) 

Surveys  conducted  at  Camp  Roberts 
have  led  to  the  discovery  of 
Chlorogalum  purpureum  var. 
purpureum  at  one  location  on  the  west 
side  of  the  installation.  This  occurrence 
is  almost  entirely  restricted  to  claypan 
soils,  which  are  frequently  cryptogamic 


(CANG  2001a).  The  C.  p.  var. 
purpureum  population  (estimated  at 
approximately  10.000  individuals  in 
2000  and  over  200.000  individuals  in 
2001)  at  Camp  Roberts  occupies 
approximately  81  ha  (200  ac)  and  occurs 
in  annual  grasslands  north  of  the 
Nacimiento  River  in  Training  Areas  02 
and  03  (CANG  2001a).  Chlorogalum 
purpureum  var.  purpureum 
predominately  occurs  on  soils  with  a 
high  concentration  of  pebbles  or  gravel 
underlain  by  hard-packed  clay  (CANG 
2001a).  The  claypan  soils  are  of  the 
Placentia  complex  (sandy  loam  soils, 
underlain  by  clay  soils,  which  become 
ver>'  hard  on  a  5  to  9  percent  slope), 
with  a  much  smaller  percentage  of 
plants  occurring  on  the  Arbuckle- 
Positas  complex  (very  deep,  well- 
drained  sandy  and  gravelly  loam  soils 
with  a  9  tol5  percent  slope)  (USDA 
2000.  CANG  2001a).  As  at  Fort  Hunter 
Liggett,  the  frequently  observed 
crvptogamic  soil  crusts  are  composed 
primarily  of  cyanobacteria  (E.  L.  Painter, 
pers.  comm..  2001).  The  elevation  of  the 
C  p.  var.  purpureum  population  is 
lower  than  what  is  found  at  Fort  Hunter 
Liggett,  ranging  between  244  and  256  m 
(800  and  840  ft)  at  Camp  Roberts.  At 
Camp  Roberts.  C.  p.  var.  purpureum 
occupies  microhabitat  sites  found 
within  open  grasslands  or  surrounded 
by  scattered  oak  woodlands.  Little  co\  er 
by  other  grasses  and  forbs  is  present 
where  Chlorogalum  purpureum  var. 
purpureum  is  found.  Common  plant 
associates  include  Erodium  spp.. 
Hemizonia  spp.  (tarplant.  tarweed). 
Trichostema  lanceolatum  (vinegar 
weed).  Eremocarpus  setigerus  (turkey 
mullein,  dove  weed).  Bromus  spp. 
(brome).  Amsinrkia  spp.  (fiddleneck), 
and  \'assella  spp.  (needlegrass)  (J.  Olson 
in  CANG  2001a).  During  recent  surveys. 
Erodium  spp.  were  the  most  common 
associate  (J.  Olson  in  CANG  20nia). 
Based  on  their  recent  surveys, 
researchers  at  C^amp  Roberts  believe 
grazing  by  sheep  (through  a  Camp 
Roberts  agricultural  lease)  may  be 
beneficial  to  C.  p.  var.  purpureum  by 
reducing  competition  from  nonnative 
herbaceous  species  and  found  that  the 
direct  impact  to  the  plants  was  minimal 
during  surveys  (CiANG  2000a).  However, 
more  research  is  needed  to  test  this 
hypothesis. 

Chlorogalum  purpureum  var.  redudum 

Chlorogalum  purpureum  var. 
reductum  has  been  found  at  only  two 
sites  in  central  San  Luis  Obispo  County. 
The  larger  site,  located  xu'at  Camatta 
Canyon,  is  located  on  both  sides  of  the 
two-lane  State  highway  58  on  a  narrow, 
flat-topped  ridge  that  supports  blue  oak 
savannah  on  Forest  Ser\icc  lands  within 
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the  LPNF.  The  population  continues 
north  of  the  highway  on  private  lands. 
A  few  plants  (213  individuals  counted 
in  2000)  also  exist  on  the  right-of-way 
along  the  highway,  which  is  designated 
as  a  Botanical  Management  Area  by 
CalTrans  {].  Luchetta,  CalTrans.  m  litt  . 
2001 ).  The  taxon  occurs  on  hard,  red 
clavpan  soils  on  flat  or  gently  sloping 
terrain.  Chlorogalum  purpurcum  var. 
rfductum  occupies  microhabitat  sites 
found  within  open  grasslands,  oak 
[Quercus  douglasii]  woodlands  and  oak 
savannah,  and  open  areas  between 
shrub  species,  most  commonly  chainise 
(Borchert  1981,  Warner  1991).  Cover 
from  other  herbaceous  species  is 
minimal,  with  most  herbaceous  species 
not  growing  above  10  cm  (4  in)  high 
(Borchert  1981).  As  with  C.  p.  var. 
purpureum.  plants  appear  to  be 
associated  with  a  cryptogamic  crust  (E. 
L.  Painter,  pers.  comm.,  1998).  The 
elevation  of  the  larger  site,  located  near 
Camatta  Canyon,  is  between  JO,S  and 
625  m  (1,000  and  2,050  ft).  This 
population  is  estimated  to  cover 
approximately  3  ha  (8  ac)  on  the  south 
side  of  the  highway,  with  additional 
plants  found  on  private  property  on  the 
north  side  of  the  highway  covering 
likely  a  smaller  amount  of  area  (Gaskin 
1990,  Lopez  1992),  Site  visits  during 
2001  revealed  a  decrease  in  the  number 
of  flowering  plants  compared  to  1994 
and  1995  (A.  Koch,  California 
Department  of  Fish  and  Game  (CDFG), 
pers.  comm.,  2001)  The  second  site  is 
located  approximately  5  to  8  kilometers 
(km)  (3  to  5  miles  (mi))  south  of  the 
large  site  and  is  estimated  to  occupy  less 
than  0.1  ha  (0  25  ac),  consisting  of 
several  hundred  plants  in  two  or  more 
patches  on  private  land  (D  Chipping. 
California  Polytechnic  State  University, 
m  litt.,  1997;  A.  Koch,  pers  comm., 
2001). 

The  well-drained  red  clay  soils  where 
this  taxon  occurs  contain  a  large  amount 
of  gravel  and  pebbles  (Hoover  1964. 
Lopez  1992).  A  soil  survey  at  LPNF 
found  this  general  area  to  be  made  up 
of  the  Modesto-Yorba-Agua  Dulce 
families  of  soils.  Modesto  soils  (30 
percent)  are  soft,  grayish-brown  coarse 
sandy  loams  with  10  percent  pebbles. 
Yorba  soils  (30  percent)  are  slightly 
hard,  light  olive-brown  loams  with  10 
percent  pebbles  Agua  Dulce  soils  (25 
percent)  are  soft,  brown  sandy  loams 
with  10  percent  pebbles  and  2  percent 
cobbles  (IISDA  1993).  However,  this  soil 
survey  may  have  been  too  general  to 
have  captured  the  exact  soil  type  at  this 
site.  A  substantial  amount  of  gopher 
activity  has  been  observed  surrounding, 
but  not  within,  the  large  Chlnrogalum 
purpureum  var.  reductum  population. 


suggesting  that  the  hard  soils  where  the 
plant  occurs  may  be  difficult  for  gophers 
to  move  through  (M.  Borchert,  LPNF, 
pers.  comm.,  2001).  Native  plants 
associated  with  C  p.  var.  reductum 
include  Achvmchaena  mollis  (blow- 
wives);  chamise;  Allium  spp.  (onion); 
Brodiaea  coronaria  (crown  brodiaea); 
Cah'stegia  malacophylla  (morning- 
glory.  Sierra  false  bindweed);  Clarkia 
purpurea  (winecup  clarkia):  Crassula 
ererta  (=  Crassula  connata  var.  connate. 
sand  pvgmy  weed);  Dichelostemma 
pukhellum  (=  Dichelostemma 
capitutum  ssp.  capitatum,  blue  dicks); 
Erigonnm  elongatum  (wild  or  longstem 
buckwheat);  Eriogonum  fasciculatum 
(California  buckwheat);  Lasthenia 
chrysostoma  (goldfields);  Layia 
platyglossa  (tidy-tips):  Lepidium  spp. 
(peppergrass);  Linanthus  liniflorus 
(narrow  flowered  flaxflower);  Lupinus 
spp.  (lupine),  including  L.  concinnus 
(Bajada  lupine);  Malacothrix  spp. 
(desert  dandelion);  Matricaria 
matncarioides  (pineapple  weed): 
Micropus  californicus  (slender 
cottonweed);  Castilleja  spp.  (Indian 
paintbrush);  Triphysaria  spp.  (owl's 
clover);  Pinus  sabiniana  (gray  or  foothill 
pine);  Plagiobothrys  nothofuWus 
(popcorn  flower):  Poa  spp.  (bluegrass); 
Quenus  douglasii  (blue  oak):  Quercus 
lobatn  (valley  oak):  Sanicula  spp. 
(sanicle),  including  Sanicula 
bipinnatifida  (purple  sanicle):  Vulpia 
microtachvs  var.  pauciflora  (Pacific 
fescue);  and  Zigadenus  spp.  (death 
camas);  and  nonnative  plants,  including 
Avena  barbata  (slender  wild  oat), 
Bromus  hordeaceus  (soft  brome), 
Bromus  rubens  (red  brome),  Erodium 
botn's  and  E  moschatum  (storksbill, 
filaree),  Hypochaeris  glabra  (smooth 
cat's  ear),  and  Schismus  barbatus 
(Mediterranean  grass). 

Chlorogalum  purpureum  var. 
purpureum  and  C.  p.  var.  reductum 
appear  to  be  narrowly  distributed.  Some 
discontinuities  in  their  distribution  are 
likely  due  to  unsuitable  intervening 
habitat  and  establishment  of  roadways 
that  fragment  the  existing  patches  of 
plants.  In  addition,  C  p.  vsn.  purpureum 
distribution  was  likely  affected  by  the 
settlement  of  Jolon  in  Monterey  County, 
row  crop  farming,  establishment  of 
nonnative  invasive  plant  species  such  as 
Centuarea  solstitialis  (yellow  star- 
thistle)  and  annual  nonnative  grasses, 
and  possibly  the  establishment  of  the 
San  Antonio  Reservoir  in  southern 
Monterey  County.  Habitats  for  both 
varieties  of  Chlorogalum  may  change  as 
a  result  of  rainfall,  fires,  and  other 
naturally  (x;curring  events.  These  factors 
may  cause  the  habitat  suitability  of 
given  areas  to  vary  over  time,  thus 


affecting  the  distribution  of  C.  p.  var. 
purpureum  and  C.  p.  var.  reductum. 

Previous  Federal  Action 

Federal  actions  for  Chlorogalum 
purpureum  began  when  a  report  (House 
Doc.  No.  94-51)  of  plants  considered  to 
be  endangered,  threatened,  or  extinct  in 
the  United  States  was  prepared  by  the 
Smithsonian  Institution  and  presented 
to  Congress  on  January  9,  1975.  Both  C. 
p.  var.  purpureum  and  C.  p.  var. 
reductum  were  included  as  endangered 
plant  species.  On  July  1.  1975,  the 
Service  published  a  notice  in  the 
Federal  Register  (40  FR  27823)  stating 
its  acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
section  4(b)(3))  of  the  Act  and  its 
intention  to  review  the  status  of  the 
plant  taxa  named  therein. 

On  June  16,  1976,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  This 
list  included  Chlorogalum  purpureum 
var.  purpureum  and  C.  p.  var.  reductum 
based  on  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1,  1975,  Federal 
Register  publication.  In  1978, 
amendments  to  the  Endangered  Species 
Act  required  that  all  proposals  more 
than  two  years  old  be  withdrawn.  On 
December  10,  1979,  the  Service 
withdrew  the  portion  of  the  June  16, 
1976  proposal  that  had  not  been  made 
final,  including  C.  p.  var.  purpureum 
and  C  p.  var.  reductum. 

On  December  15,  1980.  the  Service 
published  an  updated  Candidate  Notice 
of  Review  for  plants  (45  FR  82480) 
which  included  Chlorogalum 
purpureum  var.  purpureum  and  C.  p. 
var.  reductum  as  category  2  candidates 
(species  for  which  data  in  our 
possession  indicated  listing  may  be 
appropriate,  but  for  which  additional 
biological  information  was  needed  to 
support  a  proposed  rule).  Both 
Chlorogalum  taxa  were  included  in  the 
revised  plant  notices  of  review  that  were 
published  on  September  27,  1985  (50  FR 
39526),  February  21,  1990  (55  FR  6184), 
and  September  30,  1993  (58  FR  51144) 
as  category  1  candidates  (species  for 
which  we  had  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  the  preparation  of 
listing  proposals,  but  issuance  of  the 
proposed  rule  was  precluded  by  other 
pending  listing  proposals  of  higher 
priority).  In  the  Notice  of  Review 
published  February  28.  1996  (61  FR 
7596),  we  discontinued  the  use  of 
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different  categories  of  candidates,  and 
defined  "candidate  species"  as  those 
meeting  the  definition  of  former 
category  1 .  We  maintained  C. 
purpureum  var.  purpureum  and  C.  p. 
var.  reductum  as  candidate  taxa  in  that 
Notice. 

The  proposed  rule  to  list  both 
varieties  of  Chlorogalum  purpureum  as 
threatened  species  was  published  in  the 
Federal  Register  on  March  30, 1998  (63 
FR  15158).  The  final  rule  listing  them  as 
threatened  was  published  in  the  Federal 
Register  on  March  20,  2000  (65  FR 
14878). 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species.  At  the  time  Chlorogalum 
purpureum  was  listed,  we  found  that 
designation  of  critical  habitat  was 
prudent  but  not  determinable  and  stated 
that  we  would  designate  critical  habitat 
once  we  had  gathered  the  necessary 

data. 

On  June  17.  1999.  our  failure  to  issue 
final  rules  for  listing  Chlorogalum 
purpureum  and  eight  other  plant 
species  as  endangered  or  threatened, 
and  our  failure  to  make  a  final  critical 
habitat  determination  for  the  nine 
species  was  challenged  in  Southwest 
Center  for  Biological  Diversity  and 
California  Native  Plant  Society  v. 
Babbitt  (Case  No.  C99-2992  (N.D.Cal.)). 
On  May  22.  2000.  the  judge  signed  an 
order  for  the  Service  to  propose  critical 
habitat  for  the  species  by  September  30, 

2001,  and  to  make  a  final  critical  habitat 
designation  for  the  species  by  May  1, 

2002.  Subsequently,  the  parties  agreed 
to  extend  the  deadline  to  submit  a 
proposed  critical  habitat  designation  for 
publication  in  the  Federal  Register  to 
November  2,  2001  and  a  final  critical 
habitat  designation  to  October  11.  2002. 
The  proposed  rule  to  designate  critical 
habitat  for  the  species  was  published  on 
November  8.  2001  (67  FR  56508).  In  the 
proposal,  we  proposed  to  designate 
approximately  8,898  ha  (21,980  ac)  of 
land  in  Monterey  and  San  Luis  Obispo 
counties  as  critical  habitat.  The 
publication  of  the  proposed  rule  opened 
a  60-day  public  comment  period,  which 


was  scheduled  to  close  on  January  7, 
2002.  Due  to  unforeseen  circumstances 
resulting  from  the  closure  of  the 
Department  of  the  Interior's  internet 
service  and  subsequent  inability  for 
public  comments  to  be  sent  through 
electronic  mail  by  the  closing  date, 
comments  were  accepted  until  January 

14.  2002.  On  May  7,  2002  we  published 
a  notice  of  availability  of  the  draft 
economic  analysis  on  the  proposed 
determination  (67  FR  30644).  On  May 

15.  2002,  we  published  a  notice  in  the 
Monterey  Herald  and  the  San  Luis 
Obispo  Telegram  Tribune  announcing 
the  reopening  of  the  comment  period  on 
the  proposal  to  designate  critical  habitat 
for  C.  purpureum.  This  second  public 
comment  period  closed  on  June  6,  2002. 

Summary  of  Comments  and 
Recommendations 

We  solicited  comments  from 
appropriate  Federal,  State,  and  local 
agencies,  scientific  organizations,  and 
other  interested  parties.  Additionally, 
we  invited  public  comment  through  the 
publication  of  a  notice  in  the  Monterey 
Herald  on  November  15,  2001,  and  in 
the  San  Luis  Obispo  Telegram  Tribune 
on  November  16,  2001,  on  the  proposed 
critical  habitat;  we  invited  public 
comment  again  on  May  15,  2002,  for  the 
publication  of  the  draft  economic 
analysis.  We  received  individually 
written  letters  from  24  parties,  which 
included  5  designated  peer  reviewers,  5 
Federal  agencies,  1  county  jurisdiction 
outside  of  California,  and  13  private 
citizens  or  interested  nonprofit 
organizations.  One  Federal  agency 
provided  a  letter  commenting  on  the 
proposed  critical  habitat  and  one 
commenting  on  the  draft  economic 
analysis.  One  additional  letter  was 
received  from  a  private  party  after  the 
closing  date.  Of  the  24  parties 
responding  individually,  20  supported 
the  proposed  designation,  4  were 
opposed,  and  no  responses  were 
neutral.  Ten  of  the  individual  letters 
that  supported  the  proposal  appeared  to 
be  identical.  The  four  commenters 
opposing  the  proposal  specifically 
opposed  designation  of  critical  habitat 
on  lands  they  own  or  manage  on  Fort 
Hunter  Liggett  and  Camp  Roberts  and 
requested  that  these  areas  be  excluded 
from  critical  habitat  designation. 

We  reviewed  all  comments  received 
for  substantive  issues  and  new 
information  regarding  critical  habitat 
and  Chlorngalum  purpureum.  Similar 
comments  were  grouped  into  four 
general  issues  (i.e..  Biological 
Justification  and  Methodology. 
Economic  Analysis,  Site-specific  Areas 
and  Other  Comments,  Legal  and 
Procedural  Comments)  relating 


specifically  to  the  proposed  critical 
habitat  determination  and  draft 
economic  analysis  on  the  proposed 
determination.  These  are  addressed  in 
the  following  summary. 

Issue  1 :  Biological  justification  and 
Methodology     ' 

Comment  J.- The  proposed  rule  was 
not  based  on  the  best  scientific  data 
available,  thus  resuUing  in  a  'broad- 
brush"  approach  to  the  critical  habitat 
proposal.  The  commenter  believed  the 
proposed  critical  habitat  includes  lands 
that  do  not  contain  the  primary 
constituent  elements  (especially  soils 
and  plant  communities). 

Our  Response:  We  disagree  that  the 
rule  was  not  based  on  the  best  scientific 
data  available.  As  stated  in  the  proposed 
rule,  we  are  required  to  make  decisions 
based  on  the  best  information  available 
at  the  time  of  designation.  Our  policy  on 
information  standards  is  found  under 
the  section  entitled  "Critical  Habitat"  in 
the  rule.  It  states  that  we  should  use  the 
listing  package  for  the  species  as  well  as 
additional  information  obtained  from 
recovery  plans,  articles  in  peer-reviewed 
journals,  conservation  plans  developed 
by  states  and  counties,  scientific  status 
sur\'evs  and  studies,  and  biological 
assessments  or  other  unpublished 
materials  {i.e..  gray  literature).  In 
addition,  we  have  consulted  wtth 
biologists  and  experts  who  are  familiar 
either  with  the  species  or  the  geographic 
area  in  which  it  occurs.  The  final 
critical  habitat  rule  also  incorporates 
new  life-history  information  submitted 
during  the  comment  periods  by  Fort 
Hunter  Liggett  and  various  individuals. 
Many  new  locations  of  Chlorogalum 
purpureum  var.  purpureum  were 
reported  to  us  following  the  publication 
of  the  proposed  rule.  In  all  cases,  these 
sites  occurred  within  the  proposed 
critical  habitat  boundary.  Therefore,  we 
are  confident  that  the  GIS  model  we 
used  to  identif\-  the  proposed  critical 
habitat  boundaries  represents  the  best 
current  assessment  of  habitat  that  is 
essential  for  the  long-term  conservation- 
of  this  taxon. 

As  stated  in  the  proposed  and  final 
rules  under  the  sectirm  entitled  "Criteria 
Used  to  Identify  Critical  Habitat."  we 
made  an  effort  to  avoid  developed  areas, 
structures,  facilities,  or  unsuitable  areas 
that  are  unlikely  to  contain  the  primary 
constituent  elements  of  Chlorogalum 
purpureum  habitat.  However,  we  did 
not  map  critical  habitat  in  sufficient 
detail  to  exclude  all  areas  not  likely  to 
contain  the  primary  constituent 
elements  essential  for  the  conservation 
of  the  species  (i.e..  too  small  a  scale). 
Federal  actions  conducted  in  areas 
within  the  boundaries  of  the  mapped 
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units  that  do  not  contain  any  of  the 
priman-  constituent  elements  therefore 
would  not  trigger  a  section  7 
consultation  unless  those  activities  may 
affect  the  species  or  primary  constituent 
elements  in  the  adjacent  critical  habitat. 

Comment  2:  Eleven  commenters 
(including  10  identical  comment  letters) 
recommended  that  we  conduct  thorough 
survevs  (preferably  before  the  final 
designation)  for  plants  at  Fort  Hunter 
Liggett  and  Camp  Roberts  to  ascertain 
the  full  extent  of  the  range  of 
Chlorogolum  purpureum  var. 
purpureum.  They  suggested  that 
optimal  habitat  for  C  purpuirum 
appears  to  be  associated  with  the 
presence  of  cr\'ptogamic  crusts 
(biological  soil  crusts  composed  of 
cyanobacteria.  green  algae,  lichens, 
mosses,  microfungi,  and  other  bacteria). 
Therefore,  it  seems  appropriate  to 
survey  and  map  the  occurrences  of  such 
crusts  at  both  installations. 
Additionally,  they  recommended  that 
surveys  should  be  focused  on  areas  with 
other  suitable  habitat  features  and 
species  compositions,  and  with  known 
historical  occurrences. 

Our  Response:  Both  the  Army  Reserve 
at  Fort  Hunter  Liggett  and  the  GANG  at 
Camp  Roberts  have  conducted  surveys 
for  Chlorogalum  purpureum  var 
purpureum  in  multiple  areas  containing 
suitable  habitat  with  associated  species 
(R.  Root.  pers.  comm.  2002.  L.  Clark, 
pers.  comm.  2002,  D.  Wilken  2000). 
Additional  distribution  surveys  are 
expected  by  both  installations  according 
to  the  Service's  review  of  recent  draft 
INRMP  documents  or  conversations 
with  installation  biologists  (H.  Growell, 
pers.  comm.  2002).  In  the  last  decade, 
surveys  conducted  for  the  military  by 
Colorado  State  University,  the  vSanta 
Barbara  Botanic  Garden,  [ones  and 
Stokes  Associates,  and  the  Fort  Hunter 
Liggett  Environmental  Office  have 
documented  approximately  685  acres  of 
C.  p.  var.  purpureum  of  varying 
densities  on  the  Fort  Hunter  Liggett 
installation  (Fort  Hunter  Liggett 
unpublished  digital  data.  2002)  Each 
year,  the  Fort  Hunter  Liggett 
Environmental  Office  continues  to 
discover  new  sites  where  Chlomgalum 
purpureum  var,  purpureum  occurs 
during  their  environmental  review 
process  for  ongoing  activities  on  the 
installation.  However,  new  sites 
identified  are  generally  clustered  within 
the  known  range  on  Fort  Hunter  Liggett. 

Chlomgalum  purpureum  var. 
purpureum  was  first  discovered  at 
Camp  Roberts  in  2000  (GANG  2001b). 
Approximately  200  acres  of  varying 
densities  of  plants  have  been 
documented  in  one  location  on  the 
Camp  Roberts  installation  based  on 


surveys  conducted  by  biologists  from 
the  Santa  Barbara  Botanic  Garden,  the 
lepson  Herbarium,  and  the  Camp 
Roberts  Environmental  Office.  Fairly 
thorough  surveys  have  been  conducted 
at  Camp  Roberts  in  2000  and  2001  by 
the  Santa  Barbara  Botanic  Garden  and 
the  Camp  Roberts  Environmental  Office 
staff  and  consultants;  sensitive  plant 
surveys  will  continue  throughout  the 
in.stallation  regularly  (R.  Root,  GANG, 
pers.  comm.,  2002).  According  to  their 
Integrated  Natural  Resource 
Management  Plan  (INRMP),  an 
amendment  to  their  INRMP,  and  recent 
coordination  meetings.  Gamp  Roberts 
also  plans  to  survey  and  monitor 
impacts  of  rotational  grazing,  effects  of 
military  training  activities  on 
Chlomgalum  purpureum  var. 
purpureum.  and  the  taxon's  association 
with  crvptogamic  soils  (GANG  2001b:  R. 
Root,  pers.  comm..  2002).  These  studies 
and  survevs  will  be  conducted  as  part 
of  their  long-term  Chlomgalum 
purpureum  var.  purpureum  monitoring 
program. 

Based  on  the  life-history 
characteristics  of  the  species  (e.g., 
timing  of  flowering,  annual  dormancy, 
etc.)  there  is  a  narrow  period  each  year 
when  the  taxon  is  identifiable  and 
within  which  surveys  can  be  conducted. 
In  addition,  surveys  are  needed  for 
multiple  years  to  determine  presence  or 
absence  of  the  species  due  to  its 
potential  to  remain  seasonally  dormant 
for  an  extended  period  of  time.  The 
ongoing  life-history  study  conducted  at 
Fort  Hunter  Liggett  has  found  known 
individual  mature  plants  to  be  dormant 
for  at  least  three  years,  indicating  that  it 
is  likely  common  for  this  species  to 
remain  dormant  during  the  growing 
season  (Liz  (]lark.  Fort  Hunter  Liggett, 
pers.  comm..  2002).  During  dormancy, 
Chlomgalum  purpureum  is  not 
detectable  on  the  surface.  Thus, 
thorough  surveys  to  document  the  full 
range  of  C.  purpureum  in  suitable 
habitat  throughout  the  installation  will 
likely  require  multiple  years  to  be 
completed.  In  summary,  new  C.  p.  var. 
purpureum  sites  are  being  found  within 
previously  known  locations  at  Fort 
Hunter  Liggett,  and  the  2000  discovery 
of  the  Camp  Roberts  population  is 
concentrated  within  one  location. 
Additional  surveys  and  research  studies 
are  expected  to  occur  at  both 
installations  during  the  next  five  years 
that  will  assist  both  the  Service  and  the 
militarv  agencies  in  determining 
additional  occurrences  of  C.  purpureum. 
impacts  of  activities,  and  the  taxon's 
association  with  other  biological 
features  (e.g.,  cryptogamic  crusts).  While 
additional  survey  information  would  be 


helpful,  we  are  using  the  best 
information  available  at  this  time,  and 
we  do  not  believe  the  lack  of  additional 
surveys  hinders  our  ability  to  evaluate 
which  areas  should  be  designated  as 
critical  habitat. 

Comment  3:  One  commenter 
questioned  why  Camp  Roberts  was 
included  in  the  proposed  critical  habitat 
designation  when  the  Service  did  not 
know  Chlorogolum  purpureum  occurred 
there  at  the  time  the  species  was  listed. 
The  commenter  specifically  asked  "why 
critical  habitat  within  the  geographic 
area  occupied  by  the  taxon  at  the  time 
the  species  was  listed  would  be 
inadequate  to  ensure  the  conservation  of 
the  species." 

Our  Response:  While  we  were 
unaware  of  the  Camp  Roberts 
population  at  the  time  the  species  was 
listed,  we  believe  that,  based  on 
information  we  have  received  regarding 
the  Camp  Roberts  population  and  the 
species'  life  history,  the  population  at 
Camp  Roberts  falls  within  the 
geographic  area  occupied  by  the  species 
at  the  time  it  was  listed.  Although  there 
are  no  historical  records  of  the  taxon  C. 
p.  purpureum  at  the  Gamp  Roberts 
location,  the  location  of  its  discovery  in 
2000  still  falls  within  the  range  of  the 
species,  which,  at  the  time  of  listing, 
ranged  from  Fort  Hunter  Liggett  in 
southern  Monterey  County  to  the  La 
Panza  Range,  LPNF,  in  San  Luis  Obispo 
County  where  C.  p.  var.  reductum  is 
known  to  occur.  Because  C.  p.  var. 
purpureum  also  has  such  a  restricted 
range  [i.e..  found  at  only  two  locations), 
it  was  important  to  include  both 
locations  in  the  proposed  critical 
habitat.  However,  we  have  removed  the 
Camp  Roberts  Unit  from  the  final 
critical  habitat  because  adequate 
conservation  measures  are  now  in  place 
for  the  taxon.  This  removal  is  discussed 
further  in  comment  #17  and  the 
"Relationship  of  Critical  Habitat  to 
Military'  Lands"  and  "Summary'  of 
Changes  from  the  Proposed  Rule" 
sections  of  this  document. 

Comment  4:  One  commenter 
questioned  the  Service's  statement  that 
'*   *   *  some  areas  not  included  in  the 
critical  habitat  designation  *   *   *may 
include  habitat  appropriate  for 
introduction  of  Chlorogolum 
purpureum  in  the  future."  The 
commenter  questioned  whether  the 
Service  refers  to  "introduction"  of  C. 
purpureum  into  unoccupied,  suitable 
habitat  in  the  future  as  an  introduction 
by  natural  or  human  means. 

Our  Response:  If  an  event  triggers  a 
decline  in  the  Chlorogolum  purpureum 
population  to  such  an  extent  that 
humem-induced  introduction  is 
warranted  to  prevent  extinction  of  the 
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species,  it  may  be  necessary  for  the 
recovery  of  the  species  to  "introduce" 
plants  by  human  means.  Introduction  of 
plants  would  occur  in  suitable  areas  that 
the  plant  could  naturally  re-colonize, 
but  is  impeded  by  existing  threats. 
These  types  of  actions  are  more 
appropriately  addressed  as  part  of 
recovery  planning  for  this  species. 

Comment  5:  One  commenter  stated 
"scientific  data  is  lacking  to  support  the 
Service's  conclusion  that  military 
activities  are  likely  to  destroy  any 
crypotgamic  crusts  and  that 
Chlorogolum  purpureum  relies  on 
cryptogamic  crusts." 

Our  Response:  We  disagree  with  the 
commenter's  interpretation  that  the 
Service  stated  that  Chlorogolum 
purpureum  relies  on  cryptogamic  crusts 
in  the  proposed  critical  habitat 
designation.  We  stated  that  "the  taxon 
frequently  grows  on  soils  that  are 
cryptogamic  or  have  cryptogamic 
crusts;"  "these  special  crusts  may 
enhance  the  habitat  conditions,  thus 
increasing  the  likelihood  that  young 
bulbs  will  survive  over  the  long  term;" 
and  that  certain  activities  "will  likely 
destroy  any  cryptogamic  crusts  that  are 
present,  thus  negatively  affecting 
vascular  plant  germination  and 
decreasing  the  amount  of  nutrients 
available  for  proper  plant 
development."  While  we  believe  there 
may  be  an  association  between  the 
species  and  cryptogamic  crusts,  we  have 
no  evidence  demonstrating  the 
relationship. 

At  least  one  species  expert  has 
identified  a  possible  relationship 
between  Chlorogolum  purpureum  and 
the  presence  of  cryptogamic  crusts  (E.  L. 
Painter,  pers.  comm.,  1998,  2001,  2002). 
Therefore,  we  believe  it  is  important  to 
examine  this  association  further  when 
considering  the  long-term  conservation 
and  recovery  of  this  species. 
Cryptogamic  crusts  are  good  indicators 
of  physical  disturbance,  such  as 
livestock,  human  foot  traffic,  and 
motorized  vehicles  (Belnap  1995  in 
Belnap  et  al.  2001).  These  activities  can 
destroy  the  soil  structure  by  compacting 
it  into  an  impermeable  surface  layer  that 
causes  reduced  infiltration  rates  and 
increased  surface  runoff  (Belnap  et  al. 
2001).  Vehicles  can  also  turn  soils  over 
and  bury  crustal  organisms.  Disturbance 
that  removes  or  kills  crustal  organisms 
results  in  greater  impact  and  slower 
recovery  of  the  soil  surface  than 
disturbance  that  leaves  crushed  crust  in 
place  (Belnap  et  al.  2001).  In  addition, 
preliminary  Land  Condition  Trend 
Analysis  (LGTA)  data  from  Fort  Lewis. 
Washington,  has  documented  negative 
impacts  to  cryptogamic  crusts  and 
vegetation  in  grassland  ecosystems  due 


to  uses  by  MlAl  Abrams  tanks,  which 
are  also  used  at  Gamp  Roberts  and  Fort 
Hunter  Liggett.  We  believe  it  is 
important  to  consider  these  potential 
vehicles  impacts  on  cryptogamic  soils 
(during  C.  purpureum  monitoring  and 
LGTA  monitoring  at  Fort  Hunter  Liggett 
and  Gamp  Roberts)  when  examining 
long-term  effects  on  C.  purpureum  and 
its  habitat,  and  potential  impacts  to 
other  federally  threatened  and 
endangered  species. 

Comment  6:  One  commenter  stated 
that  scientific  data  is  lacking  to  support 
the  Service's  conclusion  that  the  model 
used  for  the  proposed  critical  habitat 
designation  for  Chlorogolum  purpureum 
var.  purpureum  (based  on  soil  type) 
should  be  expanded  to  include 
additional  areas  beyond  those  identified 
in  the  model  (i.e.,  areas  between  the 
model  boundaries  and  the  nearest 
ridgeline).  Additionally,  the  commenter 
stated  that  the  Service  inappropriately 
included  formerly  cultivated  areas 
within  the  proposed  critical  habitat 
boundarv'. 

Our  Response:  We  disagree  with  the 
comment  that  formerly  cultivated  areas 
wej|Mwppropriately  included  within 
thSPpoposed  critical  habitat  boundar\'. 
We  believe  that  habitat  within  formerly 
cultivated  areas  still  contains  the 
appropriate  soil  and  vegetation  types 
(which  are  crucial  physical  components 
the  species  requires)  that  could  support 
Chlorogolum  purpureum  var. 
purpureum.  These  areas  are  essential  to 
the  conservation  of  the  species  because 
the  species  will  require  areas  for 
dispersal.  Some  formerly  cultivated 
areas  are  identified  within  a  zone  that 
provides  connectivity  between 
populations,  and  thus  supports 
pollinator  activity  and  gene  flow 
between  patches  of  plants,  and  are  thus 
also  essential  to  the  conservation  of  the 
species. 

During  preparation  of  the  proposed 
critical  habitat  designation  for  this 
species,  we  used  SPOT  Corporation  30 
meter  Imagery,  dated  June  1993,  in  an 
attempt  to  exclude  areas  that  we  knew 
were  under  cultivation  or  were  formerly 
cultivated  and  were  likely  not  essential 
to  the  conservation  of  the  species.  For 
the  final  critical  habitat  designation,  we 
also  excluded  all  areas  identified  by  the 
militarv  who  provided  additional 
information  that  was  not  available  for 
the  proposed  rule.  These  excluded  areas 
are  formerly  cultivated  lands  found 
throughout  the  proposed  critical  habitat 
on  FHL  property,  or  areas  that  do  not 
provide  population  connectivity 
between  patches  of  plants. 


Issue  2:  Economic  Comments 

Comment  7:  Two  commenters 
believed  the  negative  economic  impact 
on  the  GANG,  the  Army  Reserve,  and 
their  military  missions  outweighs  the 
benefit  of  the  proposed  critical  habitat 
designation.  The  commenters  believed  a 
critical  habitat  designation  would  cause 
adverse  economic  impacts,  disrupt  the 
military's  ability  to  perform  their 
mission,  and  require  additional 
consultation  and  technical  support  for 
new  consultations.  One  of  the 
commenters  believed  the  critical  habitat 
designation  at  Fort  Hunter  Liggett 
would  require  rescheduling  of  military 
training  until  consultations  are 
completed,  thus  increasing  the  costs  for 
modifying  or  moving  the  existing 
infrastructure  to  support  relocated 
training  activities,  and  diverting 
resources  from  conser\'ation 
management  to  administrative  efforts  for 
the  Army  and  the  Service. 

Our  Response:  We  recognize  the 
direct  costs  identified  by  the  military 
are  significant,  and  indirect  costs  and 
impacts  on  military  training  and 
readiness  are  even  greater. 

The  proposed  critical  habitat  area  on 
Camp  Roberts  military  installation  is 
essential  to  the  conservation  of 
Chlorogolum  purpureum  var. 
purpureum.  However,  designation  of 
critical  habitat  is  not  necessary  due  to 
the  long-term  conservation  measures 
that  the  GANG  has  agreed  to  implement 
as  part  of  their  INRMP.  This  is  further 
discussed  in  the  section  entitled 
"Relationship  of  Critical  Habitat  to 
Military  Lands." 

The  lands  proposed  to  be  designated 
on  Fort  Hunter  Liggett  are  essential  for 
the  conservation  of  Chlomgalum 
purpureum  var.  purpureum  These 
lands  currently  provide  habitat  for  the  - 
species,  and  have  done  so  since  military 
training  commenced  there  in  the  1940s. 
The  conservation  needs  on  these  lands 
will  likely  also  be  adequateiv  addressed 
under  the  management  plan  currently 
being  developed  bv  Ft.  Hunter  Liggett 
and  the  Service.  This  is  further 
discussed  in  the  section  entitled 
"Relationship  of  Critical  Habitat  to 
Military  Lands."  Fort  Hunter  Liggett  has 
already  reinitiated  consultation  on  their 
programmatic  biological  opinion, 
including  a  conference  opinion  on  the 
proposed  critical  habitat  for  C.  p.  var. 
purpureum.  This  reinitiation  was 
necessitated  by  new  information  on 
federallv  listed  species  in  addition  to 
the  listing  of  C.  purpureum.  not  by  the 
proposal  of  critical  habitat  for  C. 
purpureum.  Therefore,  rescheduling  of 
military  training  would  not  be  necessar\' 
regarding  ongoing  militarx'  activities 
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that  have  been  addressed  as  part  of  the 
programmatic  consultation. 

Comment  8:  Fort  Hunter  Liggett  stated 
thev  believe  the  draft  economic  analysis 
is  based  on  considerations  and  factors 
that  the  Service  is  no  longer 
considering.  The  commenter  also  stated 
the  Service  recommended  curtailing 
military-  training  and  land  use.  and  the 
new  restrictions  proposed  by  the 
Service  are  qualitatively  different  from 
those  found  in  the  draft  ec:onomic 
analysis  or  the  proposed  critical  habitat 
designation. 

Our  Response:  The  Service  met  with 
Fort  Hunter  Liggett  on  multiple 
occasions  to  discuss  the  status  of 
Chlomgalum  purpureum  var. 
purpureum.  the  Service's  concerns,  the 
Service's  recommended  strategy  for  the 
long-term  conservation  of  the  taxon  on 
the  installations,  and  the  adequacy  of 
their  draft  INRMP  The  Service 
identified  a  number  of  military  activities 
that  may  influence  critical  growth  stages 
of  C  p  var.  purpureum  and 
recommended  that  Fort  Hunter  Liggett 
minimize  the  adverse  effects  and 
severity  of  those  effects.  The  Service 
proposes  to  continue  to  work  with  the 
military  to  ensure  that  implementation 
of  such  recommended  minimization 
measures  would  not  curtail  training 

Comment  9:  Fort  Hunter  Liggett  stated 
the  increased  monitoring  recommended 
by  the  Service  would  require  the  new 
employment  of  two  GS-1 1  equivalent 
biologists  for  10  years,  costing  Fort 
Hunter  Liggett  approximately 
$2,100,000. 

Our  Response:  As  discussed  in 
Comment  8,  the  Service  provided  long- 
term  conservation  recommendations  to 
Fort  Hunter  Liggett  for  Chlomgalum 
purpureum  var  purpureum  Regarding 
monitoring,  the  Service  recommended 
that  Fort  Hunter  Liggett  develop 
management  strategies  to  minimize 
threats  to  C  p.  var.  purpureum  based  on 
research,  life  history  monitoring,  and 
the  species'  responses  to  vegetation 
management.  We  recognize  this  is  a  real 
cost  to  the  Army. 

Comment  10:  Fort  Hunter  Liggett 
stated  the  cordon  required  to 
permanently  restrict  the  proposed 
critical  habitat  areas  recommended  by 
the  Service  would  cost  the  Army 
Reserve  approximately  $250,000  plus 
additional  maintenance  costs  over  10 
years. 

Our  Response:  As  discussed  in 
Comments  8  and  9,  the  Service  provided 
long-term  conservation 
recommendations  in  a  consultation  with 
Fort  Hunter  Liggett  for  Chlomgalum 
purpureum  var.  purpureum  that  should 
be  considered  regardless  of  a  critical 
habitat  designation  and  as  part  of  their 


long-term  management  plans  in  their 
INRMP.  Regarding  protection  of  C  p. 
var.  purpureum.  the  Service 
recommended  that  patches  of  plants  be 
protected  from  those  types  of  activities 
that  are  known  to  damage  vegetation 
(e.g..  crushing  seeds  with  the  wheals  or 
tracks  of  vehicles,  bivouacking 
activities,  soil  surface  scraping, 
introducing  or  spreading  nonnative 
plant  species,  etc.). 

Comment  11:  Fort  Hunter  Liggett 
stated  that  increased  restrictions  on 
training  would  make  many  Army 
Reserve,  National  Guard,  and  other 
military  units  incapable  of  training  at 
Fort  Hunter  Liggett.  They  stated  that 
units  would  be  forced  to  travel  to 
another  state  to  meet  their  training 
requirements  and  the  cost  for  units  to 
travel  extensive  distances  to  train  would 
be  significant.  Fort  Hunter  Liggett  stated 
the  direct  economic  costs'to  the 
installation  would  be  $2,350,000  if  the 
Service's  recommendations  were 
implemented,  and  the  costs  to  military 
readiness  would  be  much  higher.  Types 
of  training  that  the  Army  believes  would 
no  longer  be  viable  at  Ft.  Hunter  Liggett 
with  the  proposed  designation  of  critical 
habitat  include:  training  in  the 
establishment  of  emergency  airfields; 
training  in  the  defense  of  emergency 
and  established  airfields;  us^of  the 
machine  gun  and  grenade  ranges;  use  of 
the  long-established  tank  trail  between 
Camp  Roberts  and  the  Fort;  and  staging 
for  a  variety  of  other  types  of  training, 
including  live-fire  exercises. 

Our  Response:  We  will  continue  to 
work  with  Fort  Hunter  Liggett  to 
identify  conservation  measures  and 
adaptive  management  considerations  for 
Chlomgalum  purpureum  var. 
purpureum.  The  conservation 
recommendations  provided  to  Fort 
Hunter  Liggett  during  our  consultation 
on  their  draft  INRMP  were  designed  to 
be  implemented  without  necessitating 
the  relocation  of  military  training  units 
to  another  state.  However,  we  are  not 
military  experts,  and  defer  to  their 
judgement  regarding  the  actual,  as 
opposed  to  intended,  impacts  of  the 
recommendations. 

We  recognize  and  have  considered 
fully  the  concerns  of  Fort  Hunter  Liggett 
that  critical  habitat  on  their  installation 
would  impact  the  training  mission  and 
cause  adverse  economic  impacts  and 
adverse  impacts  to  military  readiness. 

Issue  3:  Site-Specific  Areas  and  Other 
Comments 

Comment  12:  One  commenter  urged 
the  Service  to  support  Fort  Hunter 
Liggetfs  effort  to  control  Centuarea 
solstitialis  (yellow  star-thistle)  and  to 
consider  this  in  the  implementation  of 


the  critical  habitat  designation, 
suggesting  that  the  Service  should  not 
restrict  the  installation's  efforts  to 
control  such  an  invasive  species. 

Our  Response:  The  Service  has 
participated  in  meetings  and 
discussions  with  Fort  Hunter  Liggett 
and  supports  the  control  efforts  that  the 
installation  has  made  for  Centuarea 
solstitialis.  The  Service  has  also 
expressed  concerns  to  Fort  Hunter 
Liggett  regarding  the  use  of  herbicides 
on  the  installation  due  to  potential 
adverse  effects  to  federally-listed 
species,  including  Chlomgalum 
purpureum  var.  purpureum,  vernal  pool 
fairy  shrimp  (Branchinecta  lynchi).  and 
arroyo  load  (Bufo  calif omicus). 

Comment  13:  Due  to  the  absence  of 
historical  occurrences,  one  commenter 
questioned  the  Service's  suggestion  that 
Chlomgalum  purpureum  var. 
purpureum  could  re-colonize  both 
occupied  and  adjacent  unoccupied 
habitat  at  Camp  Roberts. 

Our  Response:  Because  historical 
records  are  not  available  for  the 
Chlomgalum  purpureum  var. 
purpureum  population  at  Camp  Roberts, 
there  is  no  data  available  to  estimate  if 
C.  p.  var.  purpureum  could  re-colonize 
areas  of  the  installation.  However, 
future  annual  monitoring  may  show  that 
the  population  could  increase  by  natural 
means  into  adjacent  unoccupied  habitat. 

Comment  14:  One  commenter  stated 
that  the  Service  did  not  take  into 
account  efforts  being  made  by  the  Army 
at  Fort  Hunter  Liggett  to  protect 
Chlomgalum  purpureum  var. 
purpureum  through  distribution 
surveys,  life  history  research,  military 
land  stewardship,  and  carnivore 
management  [e.g..  wild  pig  control)  that 
protects  against  excessive  herbivory. 

Our  Response:  We  disagree.  Fort 
Hunter  Liggett  biologists  provided  us 
with  what  they  indicated  were  the  most 
current  data  on  Chlomgalum 
purpureum  var.  purpureum  occurrences 
at  Fort  Hunter  Liggett  during  the  time 
the  proposed  rule  was  being  prepared. 
We  also  used  biological  assessments, 
environmental  assessments,  and  annual 
reports  submitted  to  us  by  the 
Directorate  of  Public  Works  at  Fort 
Hunter  Liggett  when  reviewing  areas  we 
believed  were  essential  for  the  proposed 
critical  habitat  designation.  We  also 
reviewed  additional  surveys  conducted 
by  the  Santa  Barbara  Botanic  Garden 
(Wilken  2000)  and  data  from  the  life 
history  study  conducted  by  the  Fort 
Hunter  Liggett  Environmental  Office. 
However,  based  on  our  review  of  the 
management  actions  and  conservation 
measures  described  in  Fort  Hunter 
Liggett's  recent  programmatic  biological 
assessment  (Anny  Reserve  2002)  and 
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draft  INRMP,  we  conclude  that  areas  on 
the  installation  would  still  benefit  from 
special  management  as  described  in  the 
Act  and  to  that  end  we  continue  to  work 
with  the  military  to  develop  an  INRMP. 
This  is  further  discussed  in  the  section 
entitled  "Relationship  of  Critical  Habitat 
to  Military  Lands." 

Comment  15:  One  commenter  stated 
that  data  and  indicator  species  show  the 
compatibility  of  military  training  and 
sensitive  species.  They  suggested  that 
the  presence  of  sensitive  species  and 
cryptogamic  crusts  amidst  low  levels  of 
disturbance  at  established  monitoring 
plots  at  Fort  Hunter  Liggett  are  evidence 
of  their  compatibility.  The  commenter 
stated  that  the  presence  of  many 
sensitive  species  on  Fort  Hunter  Liggett 
is  an  indicator  that  the  installation's 
stewardship  maintains  ecosystem 
functions  and  processes,  compared  to 
the  agricultural  practices  on 
surrounding  lands  that  have  reduced 
habitat  for  many  of  these  listed  species. 
In  addition,  the  commenter  stated  that 
military  training  results  in  a  patchy 
distribution  of  temporary  soil  surface 
disturbance  that  typically  recovers 
within  a  growing  season  for  annual 
vascular  plants  and  within  three  to  five 
years  for  fully  formed  cryptogamic 
crusts.  They  stated  that  scientific  data 
are  also  lacking  to  support  the  Service's 
conclusions  that  soil  surface 
disturbance  from  military  training  will 
likely  result  in  death  of  seeds,  seedlings, 
and  adult  plants  through  burial  or 
grinding,  and  that  tracked  vehicles  will 
turn  over  soils,  thus  killing  any  adults 
or  seedlings  that  are  in  their  first  year 
of  growth  and  burying  any  crustal 
organisms  that  were  present.  The 
commenter  stated  that  C.  p.  var. 
purpureum  thrives  in  heavily-used 
training  areas  and  protected  sites  on 
Fort  Hunter  Liggett.  The  commenter  was 
concerned  about  the  inclusion  of  lands 
containing  the  taxon  that  were  recently 
and  formerly  heavily  used  for  military 
training. 

Our  Response:  The  Service  commends 
the  Army  Reserve  for  efforts  they  have 
made  to  date  to  reduce  further  losses  of 
sensitive  species  and  other  species 
native  to  the  San  Antonio  Valley. 
Nacimiento  Valley,  and  the  Santa  Lucia 
Mountains.  We  agree  that  much  of  the 
surrounding  habitat  has  been  lost  due  to 
agricultural  use,  including  crop  farming 
and  vineyard  development,  likely 
resulting  in  the  loss  of  Chlomgalum 
purpureum  var.  purpureum  plants  and 
other  sensitive  species.  Indicators  of  C. 
p.  var.  purpureum  compatibility  with 
military  training  include  such 
parameters  as  recruitment  or 
survivorship.  Although  Fort  Hunter 
Liggett  has  conducted  monitoring  since 


1998,  the  monitoring  was  not  designed 
to  assess  the  effects  of  military  training 
activities  on  C.  p.  var.  purpureum, 
according  to  Fort  Hunter  Liggett  staff 
(Liz  Clark,  FHL,  pers.  comm.,  2002). 
Moreover,  changes  to  the  monitoring 
program  in  2000  have  resulted  in  the 
availability  of  only  two  years  of  data  to 
assess  such  factors  as  survivorship  and 
recruitment.  Based  on  the  biology  of  this 
species  and  our  preliminary  analysis  of 
data  collected  at  monitoring  plots  at 
Fort  Hunter  Liggett,  additional  data  are 
needed  to  accurately  assess  levels  of 
recruitment.  While  it  has  survived 
through  many  years  of  military  training, 
monitoring  focused  on  military 
activities  or  a  rigorous  assessment  of 
population  trends  is  needed  to 
determine  the  effect  of  military 
activities  conducted  at  Fort  Hunter 
Liggett  on  C.  purpureum. 

Studies  conducted  at  other  military 
installations  have  shown  that  military 
activities  such  as  bivouacking  and  soil 
surface  disturbance  (e.g.,  excavations, 
grading)  do  have  adverse  effects  on 
vegetation  and  the  soil  surface  (Trame 
and  Harper  1997,  Whitecotton  et  al. 
1999,  Wolford  2001).  Activities  in 
Training  Area  25  (a  heavily-used 
training  area)  at  Fort  Hunter  Liggett 
have  caused  soil  compaction  and  soil 
ruts  that  alter  microhabitat 
characteristics  (Painter  and  Neese  1998; 
D.  Steeck,  pers.  obs.,  1998;  J.  Chesnut, 
consulting  biologist,  in  litt..  1998).  and 
loss  of  most  herbaceous  vegetation  (D. 
Steeck,  pers.  obs.,  1997,  1998,  aerial 
photography).  Vehicle  tracks  were  also 
evident  in  45  of  188  patches  of 
Chlorogalum  purpureum  var. 
purpureum  visited  during  1999  surveys 
(Wilken  2000).  Tracks  or  roads  were 
adjacent  to  another  35  patches  (Wilken 
2000).  Tracks  in  populations  of  C.  p.  var 
purpureum  have  also  been  reported  by 
others  familiar  with  Fort  Hunter  Liggett 
(Painter  and  Neese  1998;  ).  Chesnut.  in 
lilt.,  1998).  These  types  of  activities 
damage  seedlings  and  adult  plants, 
especially  if  they  occur  during  the 
growing  season.  However,  we  are  unable 
to  confirm  the  commenter's  statement 
that  cryptogamic  crusts  are  fully  formed 
within  three  to  five  years.  According  to 
the  reports  and  data  available  to  us  at 
this  time,  we  are  unaware  of  any  data 
collected  on  cryptogamic  crusts  or  the 
extent  of  cryptogamic  crusts  on  Fort 
Hunter  Liggett.  Species  experts  have 
identified  a  possible  relationship 
between  Chlorogalum  purpureum  and 
the  presence  of  cryptogamic  crusts. 
Thus,  we  recommend  studies  and 
surveys  to  provide  a  better 
understanding  of  cryptogamic  crusts  at 
Fort  Hunter  Liggett.  The  first  biological 


soil  crusts  to  develop  following  a 
disturbance  are  cyanobacteria. 
appearing  in  colonies  that  are  black  to 
blue-green  and  are  visible  primarily 
when  the  surface  is  moist  (Belnap  et  al. 
2001).  The  development  of  these  crusts 
is  followed  by  growth  of  algae, 
bryophytes  (mosses,  liverworts),  and 
lichens.  Timing,  the  type  of  soil  surface 
disturbance,  and  its  intensity  can 
influence  the  composition  of  these 
cyptogamic  crusts.  Repeated 
disturbances  to  cryptogamic  soils  will 
generally  keep  the  crusts  at  an  early- 
successional  stage  (i.e..  cyanobacteria- 
dominated)  by  preventing  lichen  or 
moss  colonization  (Belnap  et  al.  2001). 
Recovery  rates  to  fully  formed  crusts 
(mosses,  liverworts,  and  lichens)  are 
dependent  on  many  factors.  Visual 
assessments  can  be  used  to  assess  moss 
and  lichen  cover,  but  cannot  be  used  to 
measure  the  degree  of  recovery  of 
cyanobacterial  biomass  and  soil  stability 
(Belnap  et  al.  2001).  Studies  have  found 
various  linear  recovery  rates  which 
differ  from  region  to  region.  These 
studies  have  determined  that  shady  sites 
with  less  sandy  soils  are  quicker  to 
recover  than  exposed  sites  with  sandier 
soils  (Belnap  etal.  2001).  Unfortunately, 
we  are  currently  unaware  of  available 
data  that  identifies  the  recovery  rates  of 
cryptogamic  crusts  in  the  California 
coastal  areas. 

Comment  16:  One  commenter  stated 
that  scientific  data  is  lacking  to  support 
the  Service's  conclusion  that  Fort 
Hunter  Liggett  could  support  a  larger 
population  of  purple  amole.  They 
believed  that  special  management 
considerations  should  focus  on 
agricultural  and  urban  development. 

Our  Response:  Unoccupied  areas 
(located  adjacent  to  or  bt'twtn?n 
occupied  habitat)  that  are  not  fully 
protected  or  currently  known  to  support 
the  taxon  likely  contain  favorable 
habitat  conditions  for  plants  to  occur. 
These  areas  also  support  the 
surrounding  habitat  by  helping  maintain 
ecosystem  processe.s  and  functions, 
such  as  connectivity  between  patches  of 
plants,  pollinator  activity  between 
existing  colonies,  and  seed  dispersal 
mechanisms  between  existing  colonies 
and  other  potentially  suitable  sites. 
Thus,  the  area  may  support  additional 
Chlorogalum  purpureum  var. 
purpureum  occurrences  provided 
proper  management  occurs.  We  agree 
that  management  for  C  purpureum 
should  include  consideration  of  the 
needs  of  the  species  in  management  of 
cuhivation  and  control  of  nonnative 
vegetation.  However,  when  considering 
the  long-term  conservation  and  recovery 
of  this  species  we  must  consider  all 
threats  to  the  species,  which  also 
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include  potential  threats  from  military 
training  activities. 

Comment  1 7:  Two  commenters 
believed  that  a  critical  habitat 
designation  for  Cblorogalum  purpureum 
var.  purpureum  would  not  provide  any 
net  benefit  to  the  species  because 
"assured  management"  is  already  in 
place  at  Fort  Hunter  Liggett  and  Camp 
Roberts.  One  commenter  stated  that 
Camp  Roberts  has  completed  an  INRMP 
and  Endangered  Species  Management 
Plan  (ESMP),  that  Fort  Hunter  Liggett  is 
coordinating  with  the  Service  on 
development  of  their  INRMP  and 
associated  ESMP.  and  that  the  plans 
from  both  installations  are  certain  to  be 
implemented,  as  they  are  requirements 
that  are  given  "resourcing  priority  "  The 
second  commenter  stated  that  existing 
management  actions  at  Fort  Hunter 
Liggett  are  currently  protecting  purple 
amole,  the  ecosystem,  and  the  functions 
listed  by  the  Service.  Additionally,  they 
suggested  that  Fort  Hunter  Liggetfs 
INRMP  and  ESMP,  although  currently 
in  draft  form,  provide  an  adequate 
method  for  Fort  Hunter  Liggett  and  the 
Service  to  actively  promote  the 
protection  and  recover\'  of  C.  p.  var. 
purpureum. 

Our  Response:  We  agree  that  the 
military  is  currently  implementing 
special  management  on  the  lands. 
INRNtPs  can  provide  special 
management  for  lands  such  that  they  no 
longer  meet  the  definition  of  critical 
habitat  when  the  following  criteria  are 
met:  (1)  A  current  INRMP  must  be 
complete  and  provide  a  conservation 
benefit  to  the  species,  (2)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  implemented,  and  (3)  the  plan  must 
provide  assurances  that  the 
conservation  strategies  will  be  effective 
[i.e..  provide  for  periodic  monitoring, 
adaptive  management,  and  revisions  as 
necessary).  If  all  of  these  criteria  are 
met.  then  the  lands  covered  under  the 
plan  would  likely  no  longer  meet  the 
definition  of  critical  habitat  and 
designation  would  not  be  necessary. 

To  date.  Camp  Roberts  has  amended 
their  final  INRMP  to  provide  for 
sufficient  conservation  management  and 
protection  for  Chlorogalum  purpureum 
var.  purpureum.  An  ESMP  has  not  been 
prepared  for  C.  p.  var.  purpureum  at 
Camp  Roberts.  As  a  result  of  the  Camp 
Roberts  INRMP,  we  are  not  designating 
critical  habitat  on  Camp  Roberts. 

Adequate  management  for  the 
conservation  of  Chlorogalum 
purpureum  var.  purpureum  is  currently 
under  development  at  Fort  Hunter 
Liggett  though  an  INRMP.  The 
installation  has  prepared  a  draft  INRMP 
that  is  being  revised.  Fort  Hunter 


Liggetfs  ESMP  expired  in  September 
2001  and  is  not  scheduled  to  be  updated 
until  2003.  Nevertheless.  Fort  Hunter 
Liggett  does  continue  to  implement 
conservation  measures  and  management 
actions.  We  believe  that  the  additional 
protection  and  management  are 
necessary,  as  well  as  a  structured 
monitoring  program  that  provides 
information  on  recruitment,  survival, 
and  effects  of  military  actions  on  the 
species  and  its  habitat  and  will  be 
addressed  in  the  INRMP. 

Comment  18:  If  critical  habitat  is 
designated  at  Camp  Roberts,  the 
commenter  requested  that  the  proposed 
acreage  be  reduced  to  minimize  adverse 
effects  on  military  training  activities. 
Part  of  this  request  was  based  on  the 
absence  of  purple  amole  on  90  percent 
of  the  proposed  critical  habitat. 

Our  Response:  We  have  removed 
Camp  Roberts  from  the  final  designation 
of  critical  habitat.  See  the  section 
entitled  "Relationship  of  Critical  Habitat 
to  Military  Lands"  for  further 
information. 

Comment  19:  One  commenter 
questioned  the  use  of  the  word 
"recovery"  regarding  Chlorogalum 
purpureum  var.  purpureum  at  Camp 
Roberts  military  installation  because  it 
implies  a  historical  presence,  even 
though  there  is  no  historical  record  of 
the  taxon  at  the  installation. 

Our  Response:  As  mentioned  in 
Comment  13  above,  we  acknowledge 
that  historical  records  are  not  available 
for  the  Chlorogalum  purpureum  var. 
purpureum  population  at  Camp  Roberts. 
For  conservation  of  the  species  to  occur, 
all  methods  and  procedures  should  be 
utilized  to  bring  C.  p.  purpureum  to  the 
point  at  which  the  measures  provided 
by  the  Act  are  no  longer  necessary. 
These  measures  include,  but  are  not 
limited  to,  all  activities  associated  with 
scientific  resources  management  such  as 
researc;h,  census,  law  enforcement, 
habitat  acquisition  and  maintenance, 
propagation,  and  transplantation. 
Because  C  p.  var.  purpureum  is  only 
known  to  occur  at  Camp  Roberts  and 
Fort  Hunter  Liggett  at  this  time,  the 
CANG  and  Army  Reserve  are  in  the  best 
and  primary  position  to  influence  the 
long-term  conservation  of  this  species. 
In  addition,  according  to  section  2(c)  of 
the  Act,  Federal  agencies  shall  seek  to 
conserve  endangered  and  threatened 
species  and  shall  utilize  their 
authorities  in  furtherance  of  the 
purposes  of  the  Act. 

Comment  20:  One  commenter 
recommended  that  the  Service  request 
access  from  private  landowners  for 
atmual  surveys. 

Our  Response:  The  Act  requires  that 
the  best  available  data  be  used  to  make 


decisions  on  critical  habitat 
designations.  Conducting  new  surveys 
falls  outside  of  this  requirement. 
Further,  the  Service  must  have  specific 
permission  of  private  landowners  to 
conduct  surveys  on  private  property. 
Funding  and  timing  limitations  also 
preclude  the  collection  of  new 
information  at  this  time.  However,  as 
part  of  the  recovery  process  for  this 
species,  additional  survey  needs  may  be 
identified  and  implemented. 

Issue  4:  Legal  and  Procedural  Comments 

Comment  21 :  Camp  Roberts  stated 
that  they  should  be  excluded  from  the 
critical  habitat  designation  because  the 
benefit  of  excluding  military  lands  from 
critical  habitat  designation  outweighs 
the  benefits  of  including  military  lands 
in  the  designation.  Fort  Hunter  Liggett 
requested  to  be  excluded  from  the  final 
critical  habitat  designation  because  they 
believe  the  proposed  critical  habitat  will 
preclude  military  training  on  11,840 
acres  of  land  at  Fort  Hunter  Liggett, 
resulting  in  a  severe  impact  to  Fort 
Hunter  Liggetfs  military  mission, 
operations,  and  protection  of  cultural 
and  natural  resources.  Fort  Hunter 
Liggett  stated  they  believe  the  continued 
use  of  military  training  sites  and  the 
operations  and  maintenance  activities  of 
existing  facilities  are  at  risk,  including 
established  conservation  measures. 
They  also  stated  that  future  training 
missions  are  at  risk,  and  compounding 
mitigation  and  conservation  measures 
are  eroding  training  capabilities. 

Our  Response:  We  address  the  issue 
of  military  lands  and  the  role  of  INRMPs 
in  detail  in  the  section  entitled 
"Relationship  of  Critical  Habitat  to 
Military  Lands."  As  discussed  in  that 
section,  subsection  4(b)(2)  of  the  Act 
allows  us  to  exclude  areas  where  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion.  In  addition,  under 
subsection  3(5)(A)  of  the  Act.  areas 
where  an  INRMP  provides  a 
conservation  benefit  to  the  species,  such 
that  additional  special  management  is 
unnecessary,  may  not  meet  the 
definition  of  critical  habitat. 

Our  analysis  of  the  costs  and  benefits 
leads  us  to  conclude  that  the  benefits  of 
including  lands  on  Fort  Himter  Leggett 
do  not  outweigh  the  costs.  Camp 
Roberts'  lands  have  been  removed  based 
on  their  INRMP.  Our  analysis  is 
discussed  in  comment  18  above,  the 
section  entitled  "Relationship  of  Critical 
Habitat  to  Military  Lands."  And  the 
section  entitled.  "Summary  of  Changes 
from  the  Proposed  Rule". 

Fort  Htmter  Liggett  has  recently 
initiated  formal  consultation  with  us  on 
both  Chlorogalum  purpureum  var. 
purpureum  and  its  proposed  critical 
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habitat.  Once  consultation  is  complete. 
Fort  Hunter  Liggett  will  not  need  to 
reinitiate  it  unless  their  proposed 
actions  have  changed  or  new 
information  becomes  available  on  the 
species  that  would  warrant  a  re- 
evaluation.  The  population  of 
Chlorogalum  pupureum  var.  purpureum 
found  in  Fort  Hunt  Liggett  has  survived 
in  the  midst  of  military  training.  There 
is  little  basis  for  expecting  this 
circumstance  will  change  in  the  absence 
of  a  critical  habitat  designation, 
particularly  in  light  of  the  fact  that  the 
military  and  the  Service  are  developing 
an  INRMP  to  ensure  special 
management.  Conversely,  the  cost  of 
disruption  of  military  training  is  large  in 
terms  of  both  additional  expenditures 
and  adverse  impacts  to  military 
readiness. 

Comment  22:  Eleven  commenters 
recommended  that  the  Service  initiate 
section  7  consultation  with  the  Army  as 
soon  as  possible,  and  on  an  ongoing 
basis. 

Our  Response  Section  7(a)(2)  of  the 
Act  requires  Federal  agencies  to  consult 
with  the  Service  to  insure  that  any 
action  they  authorize,  fund,  or  carry  out 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
habitat  determined  to  be  critical  to  a 
species.  Therefore,  it  is  the 
responsibility  of  the  Army  Reserve,  the 
CANG,  and  LPNF  to  initiate 
consultation  with  the  Service  for  those 
actions  that  may  jeopardize  the 
continued  existence  of  Chlorogalum 
purpureum. 

Comment  23:  Based  on  survey  results, 
eleven  commenters  suggested  that 
changes  in  the  critical  habitat 
designation  should  be  considered  on  an 
ongoing  basis. 

Our  Response  We  have  taken  into 
account  additional  information, 
including  additional  survey  results,  that 
were  provided  to  us  during  the 
comment  period  on  the  proposed  rule. 
We  will  continue  to  monitor  and  collect 
new  information  and  may  revise  the 
critical  habitat  designation  in  the  future 
if  new  information  supports  a  change. 

Comment  24:  One  commenter 
suggested  that  it  is  possible  that  the 
proposed  designation  has  minimized 
the  review  of  scientific  data  available  at 
the  installations  in  an  attempt  to  comply 
with  court-ordered  schedules. 

Our  Response  We  disagree  with  this 
comment.  We  agree  that  we  are  required 
under  a  court  approved  settlement 
agreement  to  finalize  this  critical  habitat 
designation  by  October  11,  2002.  When 
developing  any  listing  proposal  or 
proposed  critical  habitat  designation  we 


use  the  best  information  available  at  the 
time,  and  solicit  information  from  a 
variety  of  sources.  We  use  information 
from  Federal  and  State  agencies, 
consultants,  and  researchers  during  the 
development  of  the  proposal.  When 
available,  we  incorporate  information 
from  recovery  plans  as  well.  These 
plans  often  have  information  that  was 
not  available  at  the  time  a  species  was 
listed.  Comments  received  on  the 
proposed  designation,  the  draft 
economic  analysis,  and  additional 
information  received  during  the 
comment  periods  have  been  taken  into 
account  in  the  development  of  this  final 
determination. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
,34270),  we  solicited  independent 
opinions  from  six  experts  who  have 
knowledge  of  the  species,  the 
geographic  region  where  the  species 
occurs,  and/or  familiarity  with  the 
principles  of  conservation  biology.  Five 
of  the  peer  reviewers  responded  and 
supported  the  proposal,  providing  us 
with  comments  which  were 
summarized  in  the  previous  section  and 
incorporated  into  the  final  rule.  One 
reviewer  did  not  respond. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
comments  and  the  draft  economic 
analysis,  we  reevaluated  our  proposed 
critical  habitat  designation  and  made 
changes  as  necessary.  These  include  the 
following: 

(1)  We  modified  the  description  of  the 
primary  constituent  elements.  These 
modifications  include  a  more  defined 
soil  surface  definition,  and  removal  of 
the  wording  "frequently  cryptogamic 
soils"  and  the  proposed  primary 
constituent  element  No.  3,  which  are 
addressed  in  further  detail  in  the 
"Special  Management  Considerations  or 
Protections"  section  below. 

(2)  We  added  a  section  describing  the 
special  management  considerations  or 
protections  that  Chlorogalum 
purpureum  may  require.  We  believe  that 
this  new  section  will  help  to  identify 
activities  that  address  section 
3(5){A)(i)(II)  of  the  Act,  and  also  assist 
land  managers  in  developing 
management  strategies  for  C. 
purpureum. 

(3)  We  removed  the  Camp  Roberts 
Unit  ft-om  the  final  designation.  Camp 
Roberts'  INRMP  includes  long-term 
conservation  measures  and  adaptive 
management  for  Chlorogalum 
purpureum  var.  purpureum  on  Camp 
Roberts  property  and  because 


information  received  since  proposing 
critical  habitat  for  this  species  indicates 
that  the  private  lands  proposed  within 
this  unit  are  not  essential  to  the 
conservation  of  the  species. 

A  survev  was  conducted  in  2002  by 
the  Santa  Barbara  Botanic  Garden 
within  suitable  habitat  on  adjacent 
private  land  [i.e..  Palm  property)  north 
of  the  known  Camp  Roberts  population. 
This  survey  confirmed  the  absence  of 
the  taxon  on  the  property  during  the 
peak  flowering  season  and  the  lower 
likelihood  of  the  plants  to  occur  on  the 
property  due  to  less  suitable  habitat 
(e.g.,  different  soil  type,  high  density  of 
cobbles  and  rocks)  interspersed 
throughout  most  of  the  suitable  areas  (D. 
Wilken,  in  iitt..  2002).  Review  of  recent 
aerial  photographs  unavailable  at  the 
time  of  the  critical  habitat  proposal 
revealed  a  significant  amount  of  ground 
disturbance  [i.e..  grading,  excavation)  on 
other  private  land  areas  proposed  as 
critical  habitat  north  of  Camp  Roberts 
(H.  Crowell,  pers.  obs..  2002).  Therefore, 
we  have  determined  that  the  private 
lands  proposed  within  this  unit  do  not 
currently  provide  the  primary 
constituent  elements  that  are  essential 
to  the  conservation  of  the  species. 

Camp  Roberts'  INRMP  includes  an 
assessment  of  the  species'  ecological 
needs  on  the  installation,  a  statement  of 
goals  and  priorities,  a  detailed 
description  of  management  actions  to  be 
implemented  to  provide  for  the 
ecological  needs  of  the  taxon.  and  a 
monitoring  and  adaptive  managemi-nt 
plan  that  will  be  peer-reviewed  and 
approved  by  the  Service.  Since  Camp 
Roberts'  INRMP  addresses  the  needs  of 
the  species,  we  have  concluded  that  no 
additional  special  management  or 
protection  of  the  habitat  is  necessary-, 
and  that  the  Camp  Roberts  portion  of 
this  unit  does  not  meet  the  definition  of 
critical  habitat. 

(4)  Military  lands  at  Fort  Hunter 
Liggett  were  removed  because  the  costs 
associated  with  loss  of  training  areas 
and  traveling  to  alternate  training  sites 
outweighs  the  benefit  of  inclusion  as 
critical  habitat.  In  addition,  we  note  that 
the  military  is  developing  an  INRMP 
and  undertaking  other  measures 
designed  to  provide  special 
management  for  the  species.  This 
INRMP  and  the  other  measures  would 
most  likely  justify  exclusion  of  this  area 

,.  under  section  3(5)(A)  in  the  near  future, 
but  the  actual  decision  was  based  on  nur 
decision  that  the  benefits  of  exclusion 
exceed  the  benefits  of  designation.  For 
clarity  we  have  renamed  the  proposed 
Fort  Hunter  Liggett  Unit  to  jolon  Unit  to 
reflect  these  changes. 

(5)  The  boundary  for  the  Camatta 
Canyon  critical  habitat  unit  was  reduced 
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in  size  from  1.933  ha  (4.770  ac)  to  1.772 
ha  (4.378  ac).  The  159  ha  (392  ac) 
reduction  is  a  resuU  of  more  defined 
and  detailed  mapping  using  aerial 
photographs  to  exclude  those  areas 
where  unsuitable  habitat  types  (e.^.. 
dense  woodland  or  scrub  vegetation) 
exist. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection:  and.  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessarv  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  the 
Service  to  ensure  that  any  action  it 
authorizes,  funds,  or  carries  out  is  not 
likely  to  result  in  the  destruction  or 
adverse  modification  of  habitat 
determined  to  be  critical  to  a  species 
Section  7  of  the  Act  also  requires 
conferences  on  Federal  actions  that  are 
likelv  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02.  we  define  destruction  or 
adverse  modification  as  "a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7.  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
under  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
'essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify  (tcrthe  extent  known  using  the 


best  scientific  and  commercial  data 
available)  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
[i.e..  areas  on  which  are  found  the 
primarv  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  for  a  species,  to  the 
extent  such  habitat  is  determinable,  at 
the  time  of  listing.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
will  not  often  have  sufficient 
information  to  identify  all  areas 
essential  for  the  conservation  of  the 
species.  Nevertheless,  we  are  required  to 
designate  those  areas  we  know  to  be 
critical  habitat,  using  the  best 
information  available. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential  to 
the  conservation  of  the  species.  We  will 
not  speculate  about  what  areas  might  be 
found  to  be  essential  if  better 
information  becomes  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life-cycle  needs  of  the 
species,  then  the  area  will  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primarv  constituent  elements,  as 
defined  at  50  CFR  424.12(b).  which 
provide  essential  life  cycle  needs  of  the 
species.  However,  we  may  be  restricted 
by  minimum  mapping  unit  or  map 
scale. 

Gur  regulations  state  that.  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presently  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species  when  the  best 
available  scientific  and  commercial  data 
do  not  demonstrate  that  the 
conservation  needs  of  the  species 
require  designation  of  those  areas. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act. 
published  in  the  Federal  Register  on 
luly  1.  1994  (59  FR  34271).  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 


basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should,  at 
a  minimum,  be  the  listing  rule  for  the 
species.  Additional  information  may  be 
obtained  from  a  recovery  plan,  articles 
in  peer-reviewed  journals,  conservation 
plans  developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  unpublished 
materials,  and  expert  opinions. 
Habitat  is  often  dynamic,  and 
populations  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  it  should  be  understood  that 
critical  habitat  designations  do  not 
suggest  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  section 
7(a)(2)  jeopardy  standard  and  the 
prohibitions  of  section  9.  as  determined 
on  the  basis  of  the  best  available 
information  at  the  time  of  the  action.  We 
specifically  anticipate  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  may  still  result  in 
jeopardy  findings  in  some  cases. 
Similarly,  critical  habitat  designations 
made  on  the  basis  of  the  best  available 
information  at  the  time  of  designation 
will  not  control  the  direction  and 
substance  of  future  recovery  plans, 
habitat  conservation  plans,  or  other 
species  conservation  planning  efforts  if 
new  information  to  these  planning 
efforts  calls  for  a  different  outcome. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12)  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  essential  for  the  conservation  of 
Chlorogalum  purpureum.  This  included 
information  from  the  California  Natural 
Diversity  Data  Base  (CNDDB  2000).  soil 
survey  maps  (Soil  Conservation  Service 
1978.  1980),  recent  biological  surveys 
and  reports,  additional  information 
provided  by  interested  parties,  and 
discussions  with  botanical  experts. 

We  believe  that  future  conservation 
and  recovery  of  this  species  depends  not 
only  on  protection  of  areas  it  currently 
occupies,  but  also  the  opportunity  to 
increase  its  current  distribution.  This  is 
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supported  by  the  historic  loss  of  the 
habitats  that  likely  harbored  additional 
populations  of  Chlorogalum 
purpureum. 

Tne  private  property  adjacent  to  the 
Camatta  Canyon  critical  habitat  unit  is 
occupied  by  above-ground  plants  and 
most  likely  a  seed  bank.  In  addition, 
each  of  the  units  includes  areas  that  are 
considered  unoccupied  by  the  species. 
"Occupied"  is  defined  here  as  any  area 
with  above-ground  Chlorogalum 
purpureum  plants  or  a  seed  or  bulb 
bank  of  indefinite  boundary.  All 
occupied  sites  contain  the  primary 
constituent  elements  and  are  essential  to 
the  conservation  of  the  species,  as 
described  below.  "Unoccupied"  is 
defined  here  as  an  area  that  contains  no 
above-ground  Chlorogalum  purpureum 
plants  and  for  which  it  is  unknown  if 
dormant  plants  exist  or  a  seed  or  bulb 
bank  is  present.  Both  occupied  and 
unoccupied  areas  that  are  designated  as 
critical  habitat  are  essential  to  the 
conservation  of  the  species. 

Determining  the  specific  areas  that 
this  species  occupies  is  difficult  for  two 
reasons:  (1)  The  way  the  current 
distribution  of  Chlorogalum  purpureum 
is  mapped  can  be  variable,  depending 
on  the  scale  at  which  patches  of 
individuals  are  recorded  (e.g.,  many 
small  patches  versus  one  large  patch); 
and  (2)  depending  on  the  climate  and 
other  annual  variations  in  habitat 
conditions,  the  extent  of  the 
distributions  may  either  appear  to 
shrink  or  temporarily  disappear  due  to 
the  dormancy  characteristics  of  the 
species,  or.  if  there  is  a  residual  seed 
bank  present,  enlarge  and  cover  a  more 
extensive  area.  Because  it  is  logistically 
difficult  to  determine  how  extensive  the 
seed  bank  is  at  any  particular  site  and 
because  above-ground  plants  may  or 
may  not  be  present  in  all  patches  within 
a  site  each  year,  we  cannot  quantify  in 
a  meaningful  way  what  proportion  of 
each  critical  habitat  unit  may  actually 
be  occupied  by  C.  purpureum. 
Therefore,  patches  of  unoccupied 
habitat  are  interspersed  among  patches 
of  occupied  habitat;  the  inclusion  of 
unoccupied  habitat  in  our  critical 
habitat  units  reflects  the  dynamic  nature 
of  the  life  history  characteristics  of  this 
species.  Unoccupied  areas  provide 
habitat  into  which  populations  might 
expand,  provide  connectivity  or  linkage 
between  colonies  within  a  unit,  and 
may  support  populations  of  pollinators 
and  seed  dispersal  organisms. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  when  determining  which  areas 
to  propose  as  critical  habitat,  we 


consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to — space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements:  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  known  historic 
geographical  and  ecological 
distributions  of  a  species. 

Changes  in  habitat  for  both  varieties 
of  Chlorogalum  purpureum  have 
occurred  due  to  alteration  of  lands, 
direct  loss  of  plants  due  to  construction, 
widening  of  roads,  displacement  by 
nonnative  annual  grasses,  inappropriate 
livestock  grazing,  and  potentially  by 
alteration  of  fire  cycles.  Livestock 
grazing  may  be  detrimental  to  this  taxon 
depending  on  the  intensity  of  livestock 
use  and  the  extent  to  which  livestock 
congregate  in  the  area.  Special 
management  for  critical  habitat  may  also 
be  needed  for  conditions  where  indirect, 
negative  impacts  from  recreation, 
military'  activities,  and  competition  or 
predation  from  nonnative  species  (i.e.. 
pigs,  nonnative  annual  grasses,  etc.) 
occur.  Most  if  not  all  of  these  activities 
may  destroy  any  cryptogamic  crusts  that 
are  present,  and  could  potentially  affect 
vascular  plant  germination  and  decrease 
the  amount  of  nutrients  available  for 
proper  plant  development  (Belnap  et  nl. 
2001).  However,  as  noted  earlier, 
additional  research  is  necessary  to 
confirm  this.  In  addition  to  indirect 
impacts,  direct  loss  of  individual  plants 
can  occur  from  military  training 
activities  at  Fort  Hunter  Liggett  and 
Camp  Roberts,  and  off-road  vehicle  use 
at  LPNF.  Ideally,  the  habitat  that 
supports  both  varieties  of  C.  purpureum 
should  have  little  to  no  soil  surfaci; 
disturbance.  Death  of  seeds,  plants  and 
any  cryptogamic  crust  organisms  can 
occur  depending  on  the  severity,  size. 
fr€;quency.  and  timing  of  soil 
disturbance.  Soil  surface  disturbance 
can  result  in  the  death  of  seeds, 
seedlings  and  adult  plants  through 
burial  or  grinding. 

Based  on  our  knowledge  to  date,  the 
primary  constituent  elements  of  critical 
habitat  for  Chlorogalum  purpureum  var. 
purpureum  consist  of  but  are  not 
limited  to: 

(1)  Soils  that  are  sandy  clay  to  loamy 
clay,  well  drained  on  the  surface,  and 
are  often  overlain  with  fine  gravel;  and. 
(2)  plant  communities  in  functioning 


ecosystems  that  support  associated 
plant  and  animal  species  [e.g.. 
pollinators,  predator-prey  species,  etc.). 
including  valley  and  foothill  grassland 
(most  similar  to  the  needlegrass  series 
and  California  annual  grasslanil  series 
in  Sawyer  and  Keeler-Wolf  (1995)).  blue 
oak  woodland  or  oak  savannahs 
(Holland  1986),  and  open  areas  within 
shrubland  communities  (most  similar  to 
the  Chamise  series  in  Sawver  and 
Keeler-Wolf  (1995),  although  percent 
cover  of  chamise  at  known  Chlorogalum 
purpureum  var.  purpureum  areas  is 
unknown).  Within  these  vegetation 
community  tvTjes,  C.  p.  var.  purpureum 
typically  appears  where  there  is  little 
cover  from  other  species  which  compete 
for  resources  available  for  growth  and 
reproduction. 

Based  on  our  knowledge  to  date,  the 
primarv  constituent  elements  of  critical 
habitat  for  Chlorogalum  purpureum  var. 
reductum  consist  of.  but  are  not  limited 
to: 

(1)  Well-drained,  red  clay  soils  with  a 
large  component  of  gravel  and  pebbles 
on  the  upper  soil  surface:  and. 

(2)  Plant  communities  in  functioning 
ecosystems  that  support  associated 
plant  and  animal  species  (e.g., 
pollinators,  predator-prey  species,  etc.), 
including  grassland  (most  similar  to  the 
California  annual  grassland  scries  ;/i 
Sawyer  and  Keeler-Wolf  (1995)  or  the 
pine  bluegrass  grassland,  non-native 
grassland  and  wildflower  field 
descriptions  in  Holland  (1986)).  blue 
oak  woodland  or  oak  savannalis 
(Holland  1986).  oak  woodland,  and 
open  areas  within  shrubland 
communities  (most  similar  to  the 
Chamise  series  in  Sawyer  and  Keeler- 
Wolf  (1995).  althouj;h  percent  cover  of 
chamise  at  known  Chlorogalum 
purpureum  var.  reductum  areas  is 
unknown).  Within  these  vegetation 
communities  C.  p.  var.  reductum 
appears  where  there  is  little  cover  of 
other  species  which  ciompele  fur 
resources  available  for  growth  and 
reproduction. 

At  least  one  of  the  primary 
constituent  elements  must  be  present  in 
order  for  an  area  to  be  considered 
critical  habitat.  Because  Chlorogalum 
purpureum  is  documented  to  occur 
within  trails  (i.e..  pas.sageways  that  are 
established,  not  graded,  and  do  not 
support  a  paved  surface)  that  support 
the  appropriate  soils  and  vegetation,  as 
described  in  the  primary  constituent 
elements,  these  areas  may  constitute 
critical  habitat.  Surveys  and  information 
provided  to  us  by  land  ownt^rs  or 
species  experts  have  contributed  to  our 
understanding  that  C.  purpureum 
readily  grows  on  well-drained  surfaces 
that  are  underlain  bv  clav  soils  that  are 
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embedded  with  a  fine  gravel,  and  are 
found  in  areas  where  competition  with 
other  plant  species  is  minimal  (VVilken 
2000;  E.  L.  Painter,  pers.  comm..  2001). 
In  most  areas  where  C  purpureum 
occurs,  it  occupies  microhabitat  sites 
where  there  is  little  cover  from  other 
herbaceous  species.  Where  C 
purpureum  occurs  within  grassland 
communities,  the  likelihood  of  plants 
occurring  may  decrease  with  an  increase 
in  the  density  of  other  nonnative 
herbaceous  species,  such  as.  but  not 
limited  to  Avena  ssp..  Bromus  ssp..  and 
Centuarpa  solstitialis. 

Site  Selection 

We  selected  critical  habitat  areas  to 
provide  for  the  conservation  of 
Cblorogalum  purpureum  at  one  site 
where  it  is  known  to  occur.  Two  other 
locations  (Camp  Roberts  and  Fort 
Hunter  Liggett)  are  also  essential  to  the 
conser\'ation  of  the  species  and  were 
identified  in  the  proposed  critical 
habitat  designation  However,  we  have 
removed  these  areas  from  the  final 
designation  as  described  in  the 
"Summary  of  Changes  From  the 
Proposed  Rule"  and  'Relationship  of 
Critical  Habitat  to  Military  Lands" 
sections  of  this  critical  habitat  rule 
because  special  management  is  already 
being  provided  at  Camp  Roberts  and 
costs  outweigh  the  benefits  of 
designation  at  Fort  Hunt  Liggett. 
Additionally,  special  management 
provisions  are  being  developed  for  lands 
at  Fort  Hunter  Liggett. 

The  long-term  conservation  of 
Cblorogalum  purpureum  var. 
purpureum  and  C.  p  var.  reductum  is 
dependent  upon  the  protection  of 
existing  populations,  and  the 
maintenance  of  ecological  functions 
within  these  sites,  including 
connectivity  between  sites  within  close 
geographic  proximity.  This  connectivity 
facilitates  pollinator  activity,  seed 
dispersal  mechanisms,  and  the  ability  to 
maintain  occasional  fire  that  promotes 
the  openness  of  vegetative  cover  which 
is  advantageous  to  the  species. 

Threats  to  the  habitat  of  Cblorogalum 
purpureum  include:  alteration  of  lands, 
direct  loss  of  plants  due  to  construction, 
widening  of  roads,  displacement  by 
nonnative  annual  grasses,  inappropriate 
livestock  grazing,  and  potential 
alteration  of  fire  cycles  (65  FR  14878; 
March  20.  2000).  Direct  loss  of 
individual  plants  can  also  occur  due  to 
military  training  activities  at  Fort 
Hunter  Liggett  and  Camp  Roberts,  and 
off-road  vehicle  (ORV)  use  at  LPNF.  (65 
FR  14878;  March  20.  2000).  The  areas 
we  are  designating  as  critical  habitat 
provide  the  habitat  components 
essential  for  the  conservation  of 


Cblorogalum  purpureum.  Given  the 
species'  need  for  an  open  plant 
communitv  structure,  the  risk  from 
nonnative  species  competition, 
predation  (e.g..  herbivory).  or  soil 
surface  disturbance,  we  believe  that 
these  areas  may  require  special 
management  considerations  or 
protection. 

Special  Management  Considerations  or 
Protections 

Special  management  considerations 
or  protections  may  be  needed  to 
maintain  the  primary  constituent 
elements  for  Cblorogalum  purpureum 
within  the  units  being  proposed  as 
critical  habitat.  In  some  cases, 
protection  of  existing  habitat  and 
current  ecological  processes  may  be 
sufficient  to  ensure  that  populations  of 
C.  purpureum  are  maintained  at  those 
sites,  and  have  the  ability  to  reproduce 
and  disperse  into  surrounding  habitat. 
In  (jther  cases,  however,  active 
management  may  be  needed  to  maintain 
the  primary  constituent  elements  for  C. 
purpureum  We  have  outlined  below  the 
most  likely  kinds  of  special 
management  and  protection  that  C. 
purpureum  critical  habitat  may  reauire. 

( 1 )  The  soils  on  which  Cblorogalum 
purpureum  is  found  should  be 
maintained.  Physical  properties  of  the 
soil,  such  as  its  chemical  composition, 
structure,  and  drainage  capabilities, 
would  best  be  maintained  by  limiting  or 
restricting  the  use  of  herbicides, 
fertilizers,  or  other  soil  amendments; 
and  by  minimizing  or  avoiding  activities 
that  result  in  soil  compaction  (e.g..  off- 
road  wheeled  and  tracked  vehicle  use. 
trampling  by  people  and  livestock)  and 
those  that  would  alter  the  hydrology  of 
areas  immediatelv  adjacent  to  or 
upslope  of  the  species  and  its  critical 
habitat. 

(2)  The  soil  surface  should  be 
maintained  to  enhance  cryptogamic 
crust  formation  by  minimizing  the 
intensitv.  frequency,  duration,  and 
acreage  of  soil  surface  disturbance.  The 
soil  surface  should  be  protected  at  relict 
sites  (i.e..  sites  with  well-developed 
crusts)  to  provide  reference  areas  and 
baseline  comparisons  for  research. 
Because  cryptogamic  crusts  are  highly 
susceptible  to  hot  fires  (Belnap  et  al. 
2001)  and  the  presence  of  nonnative 
annual  grasses  in  Cblorogalum 
purpureum  habitat  may  promote  fires. 
Annual,  intense  fires  should  be  avoided. 
The  effects  of  activities  that  can  damage 
biotic  soil  crusts  (e.g.,  excavations,  off- 
road  vehicle  use,  trampling)  should  be 
reduced  by  moving  them  to  areas  where 
crusts  are  less  vulnerable,  limiting  the 
area  affected,  and  conducting  such 
activities  in  dryer  seasons. 


(3)  The  associated  plant  and  animal 
communities  should  be  maintained  to 
ensure  the  habitat  needs  of  pollinators 
and  seed  dispersal  agents  are 
maintained,  and  predator-prey 
relationships  are  functioning.  The  use  of 
pesticides  should  be  restricted  so  that 
viable  populations  of  pollinators  are 
present  to  facilitate  reproduction  of 
Cblorogalum  purpureum. 
Fragmentation  of  habitat  through  road 
construction,  development,  and  certain 
types  of  fencing  should  be  limited. 
Additionally,  predator-prey 
relationships  should  be  managed  and 
protected.  For  example,  installation  of 
fencing  could  exclude  predator  species 
(e.g.,  coyotes,  bobcats.  San  Joaquin  kit 
fox),  thus  causing  an  increase  in  prey 
species  [e.g.,  ground  squirrels,  gophers, 
rabbits)  abundance.  A  change  such  as 
this  could  result  in  increased  herbivory, 
bulb  predation,  or  burrowing  that  could 
affect  C.  purpureum  growth  and 
survival. 

(4)  In  all  plant  communities  where 
Cblorogalum  purpureum  occurs, 
invasive,  nonnative  species  such  as 
Centuarea  solstitialis  (yellow  star- 
thistle),  Avena  spp.  (wild  oats),  Bromus 
spp.  [B.  bordeaceus,  B.  diandrus,  B. 
madriterxsis,  B.  rubens  (brome)), 
Erodium  spp.  (storksbill  or  fillaree),  and 
other  species  need  to  be  actively 
managed  and  controlled  to  maintain  the 
open  habitat  that  Cblorogalum 
purpureum  needs.  Nonnative  annual 
grasses  may  promote  fires  by  providing 
recurring  annual  fuel  sources.  Thus, 
proactive  management  should  be 
implemented  to  prevent  annual  fires, 
unless  future  research  demonstrates  that 
a  series  of  annual  fires  can  benefit 
Cblorogalum  purpureum  by  reducing 
competition  from  nonnative  species. 

(5)  Certain  critical  habitat  areas  (i.e., 
suitable,  unoccupied  habitat  between  or 
adjacent  to  known  patches  of 
Cblorogalum  purpureum)  may  need  to 
be  temporarily  fenced  or  demarcated  to 
identify'  exclusion  areas  for  protection 
from  accidental  or  intentional  trampling 
by  humans,  livestock,  or  off-road 
vehicle  use.  Heavy  disturbance  to  these 
critical  areas  may  be  detrimental  to  this 
species'  persistence.  Seasonal 
exclusions  may  work  in  certain  areas  to 
protect  the  critical  habitat  and  C. 
purpureum  plants  during  the  critical 
season  of  growth  and  reproduction. 

(6)  In  areas  where  Cblorogalum 
purpureum  and  its  habitat  occur  in 
conjunction  with  off-road  vehicle  traffic 
(e.g.,  military  wheeled  and  tracked 
vehicles,  OHVs),  we  recommend 
managing  to  minimize  the  severity  of 
those  effects.  Management  should 
include:  limiting  or  avoiding  new 
structures  and  permanent  roads  and 
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trails;  managing  excavations,  scrapings, 
or  other  ground  siuiace  disturbance; 
managing  tracked  and  wheeled  vehicle 
use  during  C.  purpureum  growing  and 
dormant  seasons;  and  managing  foot 
traffic,  bivouacking,  and  congregations 
of  high  numbers  of  people  during  C. 
purpureum  growing  and  dormant 
seasons.  These  types  of  activities  should 
be  managed  to  limit  loss  of  adults, 
bulbs,  and  seeds,  loss  of  habitat, 
increased  soil  compaction,  and 
increased  normative  species 
encroachment. 

(7)  Monitoring  programs  should  be 
developed  or  enhanced  so  that  areas 
occupied  by  purple  amole  are  studied, 
allowing  for  a  full  range  of  life-history 
data  and  a  thorough  analysis  of  the 
compatibility  and  impacts  of  those 
activities  that  may  adversely  affect  the 
species.  Representative  areas  should  be 
chosen  throughout  the  distribution  of 
the  species,  including  large,  high- 
density  populations  that  have  a  higher 
potential  for  persistence.  Monitoring 
studies  should  be  designed  to  aid  in  the 
determination  of  population  stability  as 
well  as  provide  basic  life-history 
information  and  data  on  the  ecological 
needs  of  the  species  (e.g.,  identification 
and  status  of  pollinator  species, 
disturbance  factors,  etc.). 

Criteria  Used  To  Identify  Critical 
Habitat 

Cblorogalum  purpureum  was  likely 
more  widespread  in  the  past,  and  the 
current  population  size  is  small. 
Therefore,  the  likelihood  that  chance  or 
unforeseen  disturbance  will  reduce  the 
population  size  is  high,  and  we  believe 
it  is  important  to  preserve  all  areas  that 
currently  support  populations  of 
Cblorogalum  purpureum.  We  included 
some  areas  that  may  not  currently 
contain  C.  purpureum  (due  to  former 
cultivation,  threats  from  nonnative 
species,  or  other  factors)  but  harbor  the 
necessary  primary  constituent  elements. 
These  areas  were  included  to  maintain 
connectivity  between  sites.  We  also 
included  habitat  for  C.  purpureum 
adjacent  to,  and  contiguous  with,  areas 
of  known  occurrences  to  maintain 
landscape-scale  processes.  Each 
mapping  unit  contains  habitat  that  is 
occupied  by  C.  puroureum. 

As  described  in  the  "Background," 
"Primary  Constituent  Elements."  and 
"Special  Management  Considerations  or 
Protections"  sections,  the  species 
depends  upon  habitat  components 
beyond  the  immediate,  occupied  areas. 
These  components  include  specific  soil 
'  types,  supporting  vegetation 
communities  with  which  the  species  is 
associated,  and  sufficient  habitat  areas 
to  support  the  ecological  processes  on 


which  the  species  depends  (e.g., 
hydrologic  regimes,  a  diverse  ecosystem 
that  supports  the  appropriate  pollinators 
and  seed  dispersal  mechanisms, 
sufficient  areas  of  appropriate  habitat  so 
the  plant  can  expand  and  re-colonize 
areas,  natural  predator-prey 
relationships  that  promote  species 
survival,  and  minimal  competition  from 
non-native  species). 

A  seed  or  bulb  bank  likely  exists 
within  habitat  that  occurs  adjacent  to 
the  current  known  distribution  of 
Cblorogalum  purpureum.  The  extent  of 
this  seed  or  bulb  bank  is  unknown. 
However,  other  studies  have  determined 
that  ecosystems  with  annual  weed 
species  have  large  seed  banks, 
especially  where  the  land  has  been 
grazed  (Baskin  and  Baskin  1998).  The 
critical  habitat  units  for  both  varieties  of 
Cblorogalum  contain  habitat  with 
annual  native  and  weed  species  and 
have  experienced  livestock  grazing 
either  currently  (LPNF)  or  historically 
(Fort  Hunter  Liggett).  Because  it  is 
logistically  difficult  to  determine  how 
extensive  a  seed  or  bulb  bank  is  at  any 
particular  site,  and  because  above- 
ground  plants  may  or  may  not  be 
present  in  all  patches  within  a  site  each 
year,  we  cannot  quantify-  what 
proportion  of  critical  habitat  units  may 
actually  be  occupied  by  a  seed  or  bulb 
bank.  However,  any  seed  or  bulb  bank 
present  is  critical  for  the  species' 
survival.  If,  for  example,  a  fire  destroys 
adult  plants  prior  to  seed  dispersal,  no 
seeds  will  be  set  for  next  year's  growth. 
Therefore,  a  seed  or  bulb  bank  that 
occurs  in  the  surrounding  habitat  could 
aid  in  reducing  population  declines  and 
extirpation.  The  inclusion  of 
unoccupied  habitat  in  the  critical 
habitat  unit  reflects  the  dynamic  nature 
of  the  life  history  characteristics  (e.g., 
seasonal  dormancy,  timing  of  flowering, 
etc.)  of  this  species. 

Species  necessary  for  pollination  and 
seed  dispersal  of  Cblorogalum 
purpureum  extend  beyond  the  boundary 
of  the  known  distribution  of  C. 
purpureum.  It  is  necessary  to  protect 
sufficient  areas  surrounding  the  known 
occurrences  of  C.  purpureum  because 
occupied  habitat  that  is  limited  in  size 
can  maintain  few  pollinators. 
Additionally,  pollinators  of  C. 
purpureum  are  likely  to  be  generalist 
species  that  also  pollinate  other  plants 
in  the  habitats  where  C.  purpureum 
occurs.  A  reduction  in  pollinator 
visitation  to  the  species  could  reduce 
seed  output,  resulting  in  decreases  in 
flowering  plant  density,  inflorescence 
density,  or  population  size. 

Plants  with  life-history  characteristics 
such  as  Cblorogalum  purpureum  have 
distributions  that  are  known  to  fluctuate 


(expand  or  decrease)  over  long  time 
periods  in  response  to  both  natural  and 
human-induced  events  (e.g..  rainfall, 
fire,  recreation  activities,  herbicide  use, 
change  in  private  land  use  practice, 
etc.).  These  factors  may  cause  the 
habitat  suitability  of  given  areas  to  vary 
over  time,  and  thus  affect  the 
distribution  of  C.  purpureum.  Those 
areas  with  appropriate  soil  conditions 
outside  of  the  known  occurrences  of 
both  varieties  of  C.  purpureum  and 
adjacent  to  the  pl.-^  teau  areas  where  C.  p. 
var.  reductum  oc(  .rs  are  favorable  for 
population  expansion  and 
reintroductions. 

The  ability  of  an  organism  to  survive 
and  reproduce  depends  upon  available 
resources.  For  Cblorogalum  purpureum, 
those  resources  occur  within  and 
beyond  the  boundaries  of  the  known 
distribution  of  the  species.  Without 
including  the  surrounding  area,  the 
fitness  (i.e.,  the  extent  to  which  the 
species'  genes  are  passed  on  and 
represented  in  subsequent  generations) 
of  C.  purpureum  may  be  reduced.  For 
many  wildlife  and  plant  species,  the 
entire  landscape  (rather  than  site- 
specific  characteristics)  may  be 
influential.  The  exact  amount  of  area 
needed  for  C.  purpureum  cannot  be 
determined  without  obtaining  detailed 
information  on  measurable  variables 
that  reflect  the  plant's  health, 
reproduction,  and  survival.  These  data 
are  currently  not  available.  Unless 
further  studies  are  conducted  that 
suggest  otherwise,  we  believe  the 
habitat  encompassed  within  the  critical 
habitat  boundaries  is  necessary  for  C. 
purpureum  expansion,  reproduction, 
and  survival.  It  incorporates  those 
characteristics  needed  by  the  taxon.  in 
addition  to  supporting  those  ecoiogii.al 
functions  necessary  for  C.  purpureum 
persistence. 

When  selecting  areas  of  critical 
habitat  for  Cblorogalum  purpureumy. 
we  made  an  effort  to  avoid  developed 
areas  that  are  unlikely  to  contribute  to 
the  con.servation  of  the  species. 
However,  we  did  not  map  critical 
habitat  in  sufficient  detail  to  exclude  all 
developed  areas,  or  other  lands  unlikely 
to  contain  the  primary  constituent 
elements  essential  fur  the  conservation 
of  C.  purpureum.  Areas  within  the 
boundaries  of  the  mapped  units,  such  as 
buildings,  hard-packed  roads  (e.g.. 
asphalt,  paved,  etc.).  parking  lots, 
railroads,  airport  runways  and  other 
paved  areas,  lawns,  and  other  urban 
landscaped  areas  will  not  contain  any  of 
the  primary  constituent  elements. 
Federal  actions  limited  to  these  areas 
would  therefore  not  trigger  a  section  7 
consultation,  unless  they  may  affect  the 
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species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 

Critical  habitat  for  Chlorogalum 
purpureum  var.  reductum  includes  one 
unit,  the  Camatta  Canyon  unit,  which 
currently  supports  one  population  of 
this  taxon  with  two  known  occurrences. 
Limited  data  on  soils  and  habitats  were 
available  for  delineating  the  critical 
habitat  boundaries  for  C.  p.  var. 
reductum.  No  CIS  data  layers  were 
available  to  create  a  combined  soil, 
slope,  and  vegetation  model  such  as  that 
created  for  C.  p  var.  purpureum. 
Therefore,  the  critical  habitat 
designation  is  based  on  the  existing 
known  populations,  and  observations  of 
soil  characteristics  and  vegetation 
community  types  made  by  various 
researchers  and  agencies.  This  unit  was 
developed  by  encompassing  the  extent 
of  appropriate  topography  and 
vegetation  community  types 
surrounding  the  known  populations. 
Because  the  ecological  processes,  soil 
types,  and  vegetation  community  upon 
which  C  p  var.  reductum  depends 
extend  beyond  the  boundary  of  its 
known  distribution,  we  included  the 
plateau  areas,  the  known  distribution, 
and  a  portion  of  the  adjacent  vegetation 
community  in  the  critical  habitat 
boundary.  Encroaching  activities  not 
conducive  to  C  p  var.  reductum 
persistence,  that  may  adversely  affect  or 
destroy  the  plant  and  habitat  that  is 
critical  for  its  expansion  and  survival, 
should  be  limited  by  the  current 
boundaries.  These  activities  include,  but 
are  not  limited  to.  off-road  vehicle  use, 
livestock  grazing,  herbivory,  expansion 
of  nonnative  species  (that  out-compete 
smaller,  herbaceous  species),  and 
ground  disturbance  by  gophers. 

Thorough  surveys  of  the  distribution 
of  Chlomgalum  purpureum  var. 
reductum  have  not  been  conducted  in 
San  Luis  Obispo  County.  Additionally, 
life-history  characteristics  {e.g..  seasonal 
dormancy)  of  the  species  make  it 
difficult  to  quantify  the  taxons  exact 
distribution.  Therefore,  the  plants  are 
likely  more  widespread  than  observed. 
Multi-year  surveys  are  needed  to 
determine  the  presence  or  absence  of 
the  species.  Monitoring  C  p  var 
purpureum  at  Fort  Hunter  Liggett  has 
revealed  that  individual  mature  plants 
can  be  dormant  for  at  least  three  years 
(Liz  Clark,  Fort  Hunter  Liggett,  pers. 
comm.,  2002).  During  dormancy,  C. 
purpureum  is  not  detectable  on  the 
surface.  Additionally,  new  C  p  var 
purpureum  sites  are  being  found  within 
the  range  of  the  taxon  at  Fort  Hunter 
Liggett.  We  expect  "new  patches"  of  C 
p.  var  reductum  also  to  be  revealed  in 
the  Camatta  Canyon  Unit  if  surveys  are 
conducted  within  the  critical  habitat 


boundary  in  those  areas  where  the 
primary  constituent  elements  occur. 
Data  collected  on  C.  p.  var.  purpureum 
indicate  that  the  species  commonly 
grows  on  slopes  less  than  20  percent. 
However,  plants  have  also  been 
documented  on  steeper  slopes  up  to  50 
percent.  Therefore,  steeper  areas  are 
incorporated  into  the  critical  habitat 
boundary. 

An  extension  of  the  plateau  where 
Chlomgalum  purpureum  var.  reductum 
is  currently  known  to  occur  exists 
between  the  northern  and  southern  site. 
These  plateau  extensions  may 
potentially  support  C.  p.  var.  reductum 
(D.  ('hipping,  California  Polytechnic 
State  University,  in  litt..  1997). 
Additional  C  p.  var.  reductum  plants 
likely  occur  on  private  property  which 
falls  between  the  two  known  sites  and 
within  the  critical  habitat  boundary  (A. 
Koch,  pers.  comm..  2001).  This  area 
harbors  the  soils  and  vegetation 
apprtjpriate  for  C  p.  var.  reductum 
growth  and  expansion.  We  believe 
protecting  the  habitat  between  the  two 
sites  provides  connectivity  and 
therefore  provides  for  gene  flow  and  an 
increase  in  population  size  in  the  long 
term 

Critical  Habitat  Designation 

The  critical  habitat  areas  described 
below  constitute  our  best  assessment  of 
the  areas  ntwded  for  the  conservation  of 
Chlorogalum  purpureum  at  this  time. 
Critical  habitat  for  C  purpureum 
includes  (1)  private  property  adjacent  to 
Fort  Hunter  Liggett  property.  Monterey 
County:  and  (2)  on  LPNF  property,  a 
small  strip  of  state  lands  adjacent  to 
Highway  58,  and  adjacent  private 
property  in  San  Luis  Obispo  County.  We 
have  excluded  approximately  4,282  ha 
(10,586  ac)  of  land  as  critical  habitat  for 
('  p  var.  purpureum.  We  have 
designated  approximately  1,772  ha 
(4,378  ac)  of  land  as  critical  habitat  for 
C  p  var.  reductum  Approximately  25 
percent  of  this  total  area  consists  of 
Federal  lands,  private  lands  comprise 
approximately  75  percent,  and  State 
lands  comprise  less  than  0.1  percent. 

As  discussed  throughout  this  rule,  the 
long-term  conservation  of  Chlorogalum 
purpureum  var.  purpureum  and  C.  p. 
var.  reductum  is  dependent  upon  the 
protection  of  existing  populations,  and 
the  maintenance  of  ecological  functions 
within  these  sites,  including 
connectivity  between  sites  within  close 
geographic  proximity.  Chlorogalum 
purpureum  was  likely  more  widespread 
in  the  past,  and  the  current  population 
size  is  small  and  faces  threats  to  its 
habitat  as  described  in  the  final  listing 
rule  and  this  critical  habitat  designation. 
Therefore,  the  likelihood  that  chance  or 


unforseen  disturbance  will  reduce  the 
population  size  is  high,  and  we  believe 
it  is  important  to  preserve  all  areas  that 
currently  support  populations  of 
Chlorogalum  purpureum. 

In  addition,  the  designated  areas 
surrounding  the  known  distribution  of 
both  varieties  of  Chlorogalum 
purpureum  are  essential  because: 

(1)  Thorough  surveys  of  the 
distribution  of  Chlorogalum  purpureum 
have  not  been  conducted.  Additionally, 
life-history  characteristics  [e.g..  seasonal 
dormancy)  of  C.  purpureum  make  it 
difficult  to  quantify  the  species'  exact 
distribution.  Therefore,  the  plants  are 
likely  more  widespread  than  observed. 
Surveys  conducted  for  several  years  are 
needed  to  determine  the  presence  or 
absence  of  the  species. 

(2)  A  seed  or  bulb  bank  likely  exists 
within  habitat  that  occurs  adjacent  to 
the  current  known  distribution  of 
Chlorogalum  purpureum  var. 
purpureum  and  C.  p.  var.  reductum.  The 
extent  of  this  seed  or  bulb  bank  is 
unknown.  However,  other  studies  have 
determined  that  ecosystems  with  annual 
species  have  large  seed  banks, 
especially  where  the  land  has  been 
grazed  (Baskin  and  Baskin  1998). 
Because  it  is  logistically  difficult  to 
determine  how  extensive  the  seed  or 
bulb  bank  is  at  any  particular  site,  and 
because  above-ground  plants  may  or 
may  not  be  present  in  all  patches  within 
a  site  each  year,  we  cannot  quantify 
what  proportion  of  the  critical  habitat 
unit  may  actually  be  occupied  by  C 
purpureum.  However,  any  seed  or  bulb 
bank  present  is  critical  for  the  species' 
survival.  If,  for  example,  a  fire  destroys 
adult  plants  prior  to  seed  dispersal,  no 
seeds  will  be  set  for  the  following  years' 
growth.  A  seed  or  bulb  bank  that  occurs 
in  the  surrounding  habitat  could  help 
limit  population  declines  and 
extirpation.  The  inclusion  of 
unoccupied  habitat  in  the  critical 
habitat  unit  reflects  the  dynamic  nature 
of  the  life  history  characteristics  [e.g.. 
seasonal  dormancy,  timing  of  flowering, 
etc.)  of  this  species. 

(3)  Species  necessary  for  pollination 
and  seed  dispersal  of  Chlorogalum 
purpureum  extend  beyond  the  boundary 
of  the  known  distribution  of  C. 
purpureum.  It  is  necessary  to  protect 
sufficient  areas  surrounding  the  known 
occurrences  of  C.  purpureum  because 
occupied  habitat  that  is  limited  in  size 
can  maintain  few  pollinators. 
Additionally,  the  pollinators  of  C. 
purpureum  are  likely  to  be  generalists 
that  also  pollinate  other  plants  in  the 
grassland,  oak  savannah,  and  chaparral 
habitat  where  the  plant  occurs.  A 
reduction  in  pollinator  visitation  to  C. 
purpureum  could  reduce  seed  output, 
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resulting  in  decreases  in  flowering  plant 
density,  inflorescence  density,  or 
population  size. 

(4)  Plants  with  life-history 
characteristics  such  as  Chlorogalum 
purpureum  have  distributions  that  are 
known  to  fluctuate  (expand  or  decrease) 
over  long  time  periods  in  response  to 
natural  and  unpredictable  events  [e.g., 
rainfall,  fire,  recreation  activities, 
herbicide  use,  change  in  private  land 
use  practice).  These  factors  may  cause 
the  habitat  suitability  of  given  areas  to 
vary  over  time,  and  thus  affect  the 
distribution  of  C.  purpureum.  Areas 
beyond  the  known  occurrences  of  C. 
purpureum  that  have  appropriate  soil 
conditions  are  favorable  for  population 
expansion  and  reintroductions  (if 
necessary  in  the  future). 

The  ability  of  an  organism  to  survive 
and  reproduce  depends  upon  available 
resources.  For  Chlorogalum  purpureum, 
those  resources  occur  beyond  the 
boundaries  of  the  known  distribution  of 
the  species.  Without  including  the 
surrounding  area,  the  fitness  (i.e..  the 
extent  to  which  the  species  genes  are 
passed  on  and  represented  in 
subsequent  generations)  of  Chlorogalum 
purpureum  may  be  reduced.  For  many 
wildlife  and  plant  species,  the  entire 
landscape  (rather  than  site-specific 
characteristics)  may  be  influential.  The 
exact  amount  of  area  needed  for 
Chlorogalum  purpureum  cannot  be 
determined  without  studying 
measurable  variables  which  reflect  the 
plant's  health,  reproduction,  and 
survival.  Very  little  of  this  information 
is  available  for  C.  p.  var,  purpureum  or 
C.  p.  var.  reductum.  Therefore,  unless 
the  results  of  future  studies  suggest 
otherwise,  we  believe  the  habitat 
encompassed  within  the  critical  habitat 
boundaries  is  necessary  for  C. 
purpureum  expansion,  reproduction, 
and  siuvival  because  the  area  has  those 
characteristics  needed  by  the  species,  in 
addition  to  supporting  those  ecological 
functions  necessary  for  C.  purpureum 
persistence, 

A  brief  description  of  the  critical 
habitat  imits  are  given  below: 

John  Unit 

This  unit  consists  of  620  ha  (1,532  ac) 
of  private  property  near  Jolon  Road. 
This  population  is  probably  a  remnant 
of  a  much  larger  population  that 
historically  extended  beyond  the 
immediate  Fort  Hunter  Liggett  area.  The 
land  within  this  unit  provides  those 


characteristics  essential  for  the  species 
discussed  above. 

Camatta  Canyon  Unit 

This  unit  consists  of  one  area  that 
encompasses  the  similar  topographic 
features  and  vegetative  communities 
that  surround  the  only  two  known 
occurrences  of  this  species.  The  Camatta 
Canyon  Unit  (1.772  ha  (4,378  ac)) 
encompasses  the  plateau  on  both  the 
north  and  south  sides  of  Highway  58 
near  Camatta  Canyon,  extending  south 
approximately  5  km  (3  mi)  to  include 
two  private  inholding  areas  within  the 
LPNF  boundaries. 

The  land  within  this  unit  provides 
those  characteristics  essential  for  the 
species  discussed  above.  More 
specifically,  the  area  surrounding  the 
known  distribution  of  Chlorogalum 
purpureum  var.  reductum  and  the 
plateau  adjacent  to  the  known 
distribution  (i.e.,  finger-like  extensions 
in  northern  portion  of  the  unit)  are 
essential  because: 

(1)  Chlorogalum  purpureum  var. 
reductum  is  found  at  only  two  sites  in 
the  La  Panza  Range  in  central  San  Luis 
Obispo  County.  The  two  sites  likely 
make  up  one  "population"  of  plants  due 
to  the  close  proximity  of  the  sites  and 
the  characteristic  "patchiness"  of  plants 
that  has  been  observed  with  both 
varieties  of  C.  purpureum.  The  limited 
geographic  distribution  of  C.  p.  var. 
reductum  increases  the  likelihood  of  its 
extinction.  The  risk  of  extinction 
elevates  the  need  for  protecting  all 
existing  plants,  habitat,  and  soil 
conditions  for  the  taxon's  expansion. 
Additionally,  ecological  attributes  upon 
which  the  species  relies  [e.g.. 
pollinators,  seed  dispersal  agents) 
should  be  protected.  Activities  that  may 
adversely  affect  or  destroy  the  plant  and 
the  habitat  that  is  critical  for  its  survival 
and  expansion  should  be  limited.  These 
activities  include,  but  are  not  limited  to. 
off-road  vehicle  use,  livestock  grazing, 
herbivory,  and  ground  disturbance  by 

gophers. 

(2)  Thorough  surveys  of  the 
distribution  of  Chlorogalum  purpureum 
var.  reductum  have  not  been  conducted 
in  the  area.  Surveys  are  needed  across 
multiple  years  to  determine  the 
presence  or  absence  of  the  species. 
Monitoring  of  C.  p.  var.  purpureum  at 
Fort  Hunter  Liggett  has  found  known 
individual  mature  plants  to  be  dormant 
for  at  least  three  years.  During 
dormancy,  both  varieties  of 
Chlorogalum  are  not  detectable  on  the 


surface.  Because  discoveries  of  new  C. 
p.  var.  purpureum  sites  are  being  found 
within  the  range  of  the  taxon  at  Fort 
Hunter  Liggett,  one  may  expect  "new 
patches"  of  C.  p.  var.  reductum  to  occur 
in  the  Camatta  Canyon  Unit  if  surveys 
were  conducted  within  the  critical 
habitat  boundary  in  those  areas  where 
the  primary  constituent  elements  occur. 

(3)  An  extension  of  the  plateau/flat- 
top area  where  Chlorogalum  purpureum 
var.  reductum  is  currently  known  to 
occur  exists  between  the  northern  site 
and  the  southern  site.  This  area  harbors 
the  soils  and  vegetation  appropriate  for 
C.  p.  var.  reductum  growth  and 
expansion.  We  believe  it  is  important  to 
provide  connectivity  between  the  two 
sites.  Additionally,  the  area 
encompasses  what  appear  to  be  flat-top/ 
mesa-like  extensions  (which  likely 
contain  suitable  habitat)  that  occur 
between  the  two  known  distributions 
(D.  Chipping,  California  Polytechnic 
State  University,  in  litt..  1997].  A.  Koch 
(CDFG.  pers.  comm.,  2001)  also  notes 
that  C.  p.  var.  reductum  occurs  on 
private  property  which  falls  between  the 
two  known  sites  and  within  the  critical 
habitat  boundary  line. 

(4)  The  vegetation  community  that 
Chlorogalum  purpureum  var.  reductum 
depends  on  extends  beyond  the 
boundary  of  the  known  distribution.  By 
encompassing  plateau  areas,  the  known 
distribution,  and  a  portion  of  the 
adjacent  vegetation  community  that  the 
species  depends  on,  ecological 
hmctions  [e.g..  cryptogamic  crust 
formation,  predator-prey  relationships, 
pollinator  activity)  within  the  habitat 
are  maintained  such  that  "edge  effects" 
from  encroaching  activities  not 
conducive  to  C.  p.  var.  reductum 
persistence  [e.g.,  off-road  vehicle  use, 
livestock  grazing,  etc.)  do  not  inhibit  the 
taxon's  expansion  or  survival. 
Additionally,  adjacent  grassland  and 
oak  woodland  habitat  that  is  adversely 
affected  could  result  in  greater  rates  of 
herbivory  or  regeneration/expansion  of 
normative  plants  that  can  outcompete 
smaller,  herbaceous  species  such  as  C. 
p.  var.  reductum. 

Lands  proposed  are  under  private. 
State,  and  Federal  jurisdiction.  State 
lands  are  managed  by  CalTrans,  and 
Federal  lands  are  managed  by  the  the 
Forest  Service  [i.e..  LPNF).  The 
approximate  areas  of  proposed  critical 
habitat  by  land  ownership  are  shown  in 
Table  1.  ' 


TABLE  1  -APPROXIMATE  AREAS.  G.VEN  IN  HECTARES  (HA)  AND  ACRES  (AC)  ^  OF  PROPOSED  CRITICAL  HABITAT  FOR 

I  ABLE  1.    MKf«u  cworoga/um  purpureum  BY  LAND  OWNERSHIP 


Unit  name 


Jolon 


Private 


State 


Federal 


Total 


620  ha  (1 ,532  ac) 


620  tia  (1.532  ac) 
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Table  1.— Approximate  Areas.  Given  in  Hectares  (ha)  and  Acres  (ac)  ^  of  Proposed  Critical  Habitat  for 

Chlorogalum  purpureum  by  Land  Ownership — Continued 


Unit  name 

Private 

State 

Federal 

Total 

Camatia  Canyon      

1.324  ha  (3,271  ac)  

7ha(18ac)  

J  441  ha  (1,089  ac)  

1.772  ha  (4,378  ac) 

Total  

1.944  ha  (4.803  ac)  

7  ha  (18  ac)  

!  441  ha  (1,089  ac)  

2,443  ha  (5,910  ac) 

'  Approximate  acres  have  been  convened  to  hectares  (2  47  ac  =  1  ha)   Based  on  the  level  of  precision  of  mapping  of  each  unit,  hectares  and 
acres  have  been  rounded  to  the  nearest  whole  number   Totals  are  sums  of  units 


Effects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destmv  or 
adversely  modify  a  species'  critical 
habitat  to  the  extent  that  the  action 
appreciablv  diminishes  the  value  of  the 
critical  habitat  for  the  conservation  of 
the  species   Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  bv  the 
designation  of  critical  habitat  onlv  if 
their  actions  occur  on  Federal  Kinds. 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  anv  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagencv  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)f4)  of  the  Act  requires 
Federal  agencies  to  confer  with  us  mi 
any  actum  that  is  likelv  tu  jeopardize 
the  continued  e.xistence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critic:al  habitat   Conference  reports 
provide  conservation  recommendations 
to  assist  the  action  agency  in 
eliminating  c  nnflic  ts  that  mav  be  caused 
h\  the  propoNed  action  The 
conservation  rec:ommeiulations  in  a 
conference  report  are  advisory  W'v  may 
issue  a  formal  conference  report,  if 
requested  by  the  Federal  action  agencv 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  .50 
C.FK  402  14.  as  if  the  species  was  listed 
or  critical  habitat  designated.  We  mav 
adopt  the  formal  (  nnferenc  e  report  as 
the  biological  opinum  when  the  spc'cies 
is  listed  or  critical  habitat  designated,  if 
no  substantial  new  information  nr 
changes  in  the  action  alter  the  coiiteni 
of  the  opinion  (see  50  CFR  402  10(d)) 
If  a  Federal  action  mav  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agencv  (ac  tion 
agency)  must  enter  into  ccmsultation 
with  us.  Through  this  consultation,  we 


would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critic  al  habitat. 

When  we  issue  a  biolcjgical  opinion 
concluding  that  a  project  is  likelv  to 
result  in  the  destruction  or  adverse 
modific:ation  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  anv  are 
identifiable.  Reasonable  and  prudent 
alternative's  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intcmded  purpose  of  the  action, 
that  are  c:onsistc!nt  with  the  scope  of  the 
Federal  agency's  U»gal  authority  and 
jurisdiction,  that  are  economicallv  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
destruction  or  adverse  modific:ation  of 
(:ritic:al  habitat.  Reasonable  and  prudent 
alternatives  c:an  vary  from  slight  project 
incidifications  to  extensive  redesign  or 
rc?loc:atic)n  of  the  [iroject.  ("osts 
assoc:iated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarlv  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agenc  ies  to  reinitiate 
consultation  on  prciviously  reviewi^d 
actions  in  instancies  where  critical 
habitat  is  siibsec]uentlv  designated  and 
the  Federal  agencv  has  retained 
disc.retionarv  involvement  or  control 
ovcir  the  acticm  or  suc;h  discretionary 
involvement  orccmtrol  is  authorized  bv 
law   Conseciueiitlv.  some  Federal 
agencies  may  recjui-st  reinitiation  of 
consultation  or  c  onference  with  us  on 
actions  for  whic:h  formal  c:onsultation 
has  been  completed  if  those  actions  mav 
affec  t  designated  (  ritical  habitat  or 
ad\ersel\  iiiociif\  or  destroy  proposed 
critic^al  habitat. 

.Activities  on  Federal  lands  that  mav 
affec  t  dhlorofidltun  purpiirfuni  or  its 
c;riti(  al  habitat  will  rec|uire  section  7 
consultation.  .Activitic's  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agenc  v.  such  as  a  permit  from 
the  ['  S.  .\rm\  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act  or  any  other  ac;tivitv  requiring 
Federal  action  (j.e  .  funding, 
authorization)  will  also  continue  to  be 
siibjec  I  to  the  sciction  7  consultation 
process.  Federal  actions  not  affecting 


listed  species  or  critical  habitat,  as  well 
as  actions  on  non-Federal  lands  that  are 
not  federally  funded,  authorized,  or 
permitted,  will  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modif\'  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  mav  destroy 
or  adversely  modify'  critical  habitat 
would  be  those  that  alter  the  primarv 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  the 
c:onservation  of  Chlorogalum 
purpureum  is  appreciably  reduced.  We 
note  that  such  activities  mav  also 
jeopardize  the  continued  existence  of 
the  spcH:ies.  Activities  that,  when 
carried  out.  funded,  or  authorized  bv  a 
Federal  agency,  may  directly  or 
indir(K:tly  destroy  or  adversely  modifv 
cTitic:al  habitat  include,  but  are  not 
limited  to: 

(1)  Destruction  of  grassland,  oak 
woodland,  and  oak  savannah 
communities,  and  open  arenas  found 
within  shrubland  communities, 
including  but  not  limited  to, 
introduction  of  nonnative  species, 
heavy  recreational  use,  maintenance  of 
an  unnatural  fire  regime,  development, 
road  maintenance,  agricultural 
activities,  discing,  mowing,  or  chaining: 

(2)  I'nmanaged  soil  compaction  or 
disturbance!  of  upper  soil  surfaces. 
These  activities  include,  but  are  not 
limited  to.  grazing,  fire  management,  or 
mc;chanical  disturbance  such  as  by 
vehicles  with  tracks  or  heavy  wheels, 
and  trampling  by  livestoc:k  and  people: 
and. 

(3)  Unmanaged  application  or  runoff 
of  pesticides,  herbicides,  fertilizers,  or 
othc^r  chemical  or  biological  agents. 

To  properly  portray  tne  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affec:t  critical 
habitat  with  the  rc^quirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  ensures  that  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  destroy  or  adverselv  modifv  the  listed 
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species'  critical  habitat.  Actions  likely 
to  jeopardize  the  continued  existence  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of  the 
species'  survival  and  recovery,  and 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  are  those  that 
would  appreciably  reduce  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  resuU  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  The  units  we  are 
designating  are  occupied  by  either 
above-groimd  plants  or  a  Chlorogalum 
purpureum  seed  bank.  Federal  agencies 
already  consuU  with  us  on  activities  in 
areas  where  the  species  may  be  present 
to  ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
the  species.  The  vmits  also  contain  scDme 
areas  which  are  considered  unoccupied. 
However,  we  believe  for  those  areas  we 
have  ultimately  identified  as  critical 
habitat,  that  the  designation  of  critical 
habitat  is  not  likely  to  result  in  a 
significant  regulatory  burden  above  that 
already  in  place  due  to  the  presence  of 
the  listed  species.  Few  additional 
consultations  are  likely  to  be  conducted 
due  to  the  designation  of  critical  habitat. 
Actions  on  which  Federal  agencies 
consult  with  us  include,  but  are  not 

limited  to: 

(1)  Development  on  private  lands 
requiring  permits  from  Federal  agencies, 
such  as  authorization  from  the  Corps, 
pursuant  to  section  404  of  the  Clean 
Water  Act.  or  a  section  10(a)(1)(B) 
permit  from  the  Service,  or  some  other 
Federal  action  that  includes  Federal 
funding  that  will  subject  the  action  to 
the  section  7  consultation  process  (e.g., 
from  the  Federal  Highway 
Administration.  Federal  Emergency 
Management  Agency,  or  the  Department 
of  Housing  and  Urban  Development); 

(2)  Military  activities  of  the  U.S. 
Department  of  Defense  (Army  Reserve) 
on  their  lands  or  lands  under  their 
jurisdiction; 

(3)  Activities  of  the  Forest  Service  on 
their  lands  or  lands  under  their 
jurisdiction; 

(4)  The  release  or  authorization  of 
release  of  biological  control  agents  by 
the  U.S.  Department  of  Agriculture; 

(5)  Regulation  of  activities  affecting 
point  source  pollution  discharges  into 
waters  of  the  United  States  by  the 
Environmental  Protection  Agency  under 
section  402  of  the  Clean  Water  Act;  and 


(6)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission,  and 
authorization  of  Federal  grants  or  loans. 

Where  federally-listed  wildlife 
species  occur  on  private  lands  proposed 
for  development,  any  Habitat 
Conservation  Plans  (HCPs)  submitted  by 
the  applicant  to  secure  a  permit  to  take, 
according  to  section  10(a)(1)(B)  of  the 
Act,  would  be  subject  to  the  section  7 
consuhation  process.  Several  other 
species  that  are  listed  under  the  Act 
have  been  documented  to  occur  in  the 
same  general  areas  as  the  current 
distribution  of  Chlorogalum  purpureum. 
Listed  wildlife  species  identified  either 
on  Fort  Hunter  Liggett  or  in  close 
proximity  to  this  area  include  San 
Joaquin  kit  fox  (Vulpes  macrotis 
mutica),  vernal  pool  fairy  shrimp 
(Branchinecta  lynchi).  California  red- 
legged  frog  [Rana  aurora  draytonii], 
arroyo  toad  [Bufo  califomicus).  bald 
eagle  (Haliaeetus  leucocephalus], 
California  condor  [Gymnogy^s 
calif ornianus).  and  least  Bell's  vireo 
[Vireo  bellii  pusillus).  The  California 
tiger  salamander  [Ambystoma  tigrinum 
calif omiense],  a  candidate  wildlife 
species  (taxon  for  which  the  Service  has 
sufficient  biological  information  to 
support  a  proposal  to  list  as  endangered 
or  threatened),  has  also  been 
documented  at  Fort  Hunter  Liggett. 
Species  that  are  listed  under  the  Act 
that  may  occur  in  the  same  general  area 
as  C.  p.  var.  reductum  include  vernal 
pool  fairy  shrimp,  longhorn  fairy  shrimp 
(Branchinecta  longientenna).  California 
red-legged  frog,  and  California  condor. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Portland  Regional  Office.  911 
NE  11th  Avenue.  Portland.  OR  97232- 
4181  (503/231-6131.  FAX  503/231- 
6243). 


Relationship  of  Critical  Habitat  to 
Military  Lands 

Section  3(5)(A)  and  Exclusions  Under 
Section  4(b)(2) 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as— (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 


special  management  considerations  or 
protection:  and.  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a'species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  Special  management  and 
protection  are  not  required  if  adequate 
management  and  protection  are  already 
in  place.  Adequate  special  management 
or  protection  is  provided  by  a  legally 
operative  plan/ agreement  that  addresses 
the  maintenance  and  improvement  of 
the  primarv  constituent  elements 
important  to  the  species  and  that 
manages  for  the  long-term  conser\'ation 
of  the  species.  If  any  areas  containing 
the  primary  constituent  elements  are 
currently  being  managed  to  address  the 
conser\'ation  needs  of  Chlorogalum 
purpureum  management  or  protection, 
these  areas  would  not  meet  the 
definition  of  critical  habitat  in  section 
3(5)(A)(i)  of  the  Act  and  would  not  be 
included  in  this  final  rule. 

To  determine  if  a  plan  provides 
adequate  management  or  protection  we 
consider— (1)  Whether  there  is  a  current 
plan  specifying  the  management  actions 
and  whether  such  actions  provide 
sufficient  conservation  benefit  to  the 
species:  (2)  whether  the  plan  provides 
assurances  that  the  conservation 
management  strategies  will  be 
implemented:  and  (3)  whether  the  plan 
provides  assurances  that  the 
conservation  management  strategies  will 
be  effective.  In  determining  if 
management  strategies  are  likely  to  he 
implemented,  we  consider  whether— (a) 
A  management  plan  or  agreement  exists 
that  specifies  the  management  actions 
being  implemented  or  to  be 
implemented:  (b)  there  is  a  timely 
schedule  for  implementation;  (c)  there  is 
a  high  probability  that  the  funding 
source(s)  or  other  resources  necessary  to 
implement  the  actions  will  be  available: 
and  (d)  the  party(ies)  have  the  authority 
and  long-term  commitment  to 
implement  the  management  actions,  as 
demonstrated,  for  example,  by  a  legal 
instrument  providing  enduring 
protection  and  management  of  the 
lands.  In  determining  whether  an  action 
is  likelv  to  be  effective,  we  consider 
whether— (a)  The  plan  specifically 
addresses  the  management  needs, 
including  reduction  of  threats  to  the 
species:  (b)  such  actions  have  been 
successful  in  the  past:  (c)  there  are 
provisions  for  monitoring  and 
assessment  of  the  effectiveness  of  the 
management  actions:  and  (d)  adaptive 
management  principles  have  been 
incorporated  into  the  plan. 

The  Sikes  Act  Improvement  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  encompasses  land  and 
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water  suitable  for  the  conservation  ami 
management  of  natural  resources  to 
have  completed,  bv  November  17,  2001. 
an  INRMP.  An  INRMP  integrates 
implementation  of  the  militarv  mission 
of  the  installation  with  stewardship  of 
the  natural  resources  found  on  the 
installation.  Each  i.N'RMF  uicludes  an 
assessment  of  the  ecological  needs  of 
the  installation,  including  needs  to 
provide  for  the  conservation  of  listed 
species:  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs; 
and  a  monitoring  and  adaptive 
management  plan.  Under  section  7  of 
the  Act.  we  consult  with  the  militarv  on 
the  development  and  implementation  of 
INRMPs  for  installations  with  listed 
species.  Militarv  installati(ms  with 
approved  INRMPs  whic:h  address  the 
needs  of  species  generally  do  not  meet 
the  definition  of  critical  habitat 
discussed  above,  as  thev  require  no 
additional  special  management  or 
protec  tion.  Therefore,  we  generally  do 
not  include  these  areas  in  critical 
habitat  designations  if  thev  meet  the 
following  three  criteria:  (1)  A  current 
I.N'RMP  must  be  complete  and  provide  a 
benetit  to  the  species;  (2)  the  plan  must 
provide  assurances  that  the 
conservation  managenu-nt  strategies  will 
be  implemented;  and  (  i)  the  plan  must 
provide  assurances  that  the 
I Dnservation  management  strategies  will 
be  effective,  bv  providing  for  periodic 
monitoring  and  revisions  as  necessary 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  likelv 
would  nnt  met't  the  definiticin  of  critic  al 
habitat  Thf  Department  nf  Defense  has 
prepared  an  INRMP  for  the  GANG  at 
Ciamp  Rt)berts  that  meets  these  criteria, 
and  we  have  detrrmiiu'd  that  these 
lands  drt  not  meet  the  definition  of 
(ritual  habitat  under  section  ,3(5)(A) 
We  believe  the  assurances  provided 
thrnugh  thf  INRMP  are  sufficient  to 
provide  tiir  thf  i unsfrvation  of 
Chlnrngalum  purpureum  var. 
purpurfum  Gonsequentlv.  these  lands 
have  nut  been  uk  luded  in  this  critical 
habitat  designation 

The  Department  of  thf  .\vm\  is 
currentlv  devf  loping  an  I.NR.MP  for  Fort 
Hunter  Liggett  that  addresses  long-term 
conservation  measures  and  adaptive 
management  for  Chlorogaium 
pttrpumiu)  var  purpureum  We  met 
with  Fort  Hunter  Liggett  on  March  6, 
lune  4.  and  June  17,  2002,  to  discuss  the 
content  of  thf  installation's  draft  INRMP 
regarding  the  adf  quacy  of  conservation 
measures  for  C  p.  var.  purpureum.  We 
[irovided  written  comments  for 
!  nnsideration  in  developing  the  draft 


INRMP  on  May  31,  June  4.  and  June  17, 
2002  Our  written  comments  conveyed 
the  current  status  of  the  plant,  criteria 
necessary  for  INRMPs  to  successfullv 
preclude  critical  habitat  designation, 
our  (  oncerns  with  P'ort  Hunter  Liggett 
management  of  C  p.  var.  purpureum 
habitat,  and  a  recommended  strategv 
detailing  measures  that  would  provide 
for  the  long-term  conservation  of  the 
species  on  the  installation. 

Fort  Hunter  Liggett  biologists  initiated 
a  long-term  monitoring  program  in  1998 
to  investigate  life-history  information  on 
Chliirogulum  purpureum  var. 
purpureum  in  23  plots  placed 
subjectively  where  C  p.  var.  purpureum 
was  known  to  occur.  This  monitoring 
program  was  reviewed  and  revised  by 
academicians  in  2000  and  changes  were 
made  such  that  onlv  two  vears  of  data 
are  available  for  analysis.  Data  on  leaf 
number,  leaf  width,  flowering,  numbers 
of  fruits,  and  seed  production  were 
collet:ted  during  the  monitoring  effort. 
Vegetative  cover  and  disturbance  tvpe 
were  recorded  if  found.  Although  the 
monitoring  program  provided  life- 
history  information,  if  was  not  designed 
to  assess  either  population  trends  or 
effects  of  militarv  activities  on  C  p.  var. 
purpureum  We  have  reviewed  the  data 
and  determined  that  it  cannot  be  used 
to  assess  the  above  issues  since — (1 )  The 
data  cannot  describe  levels  of 
recruitment  on  the  installation,  as 
seedlings  cannot  be  accurately 
identified;  (2)  the  relative  age  of 
indi\  idiiais  (  annot  be  reliablv 
liftfrmiiifd  irom  leaf  numbfr  or  width; 
(3)  thf  monitoring  effort  lacked 
adetpiate  sampit;  size  and  random 
plai  ement  of  plots;  and  (4)  the  plant 
undergoes  dorniancv  for  several  vears  at 
a  time.  Howfver,  future  e.xperiments 
that  expose  plants  of  known  age  (by 
using  lab-grown  plants)  to  varving  levels 
o|  impai  ts  ( Duld  pro\  idf  valuable 
informatKui  on  the  effects  of  militarv 
training.  Because  the  species  is 
relatively  slou  to  mature,  an  assessment 
ot  (  haiigfs  in  population  size  would 
likfjv  require  more  than  a  decade. 
Discussion  regarding  the  INRMP  will 
include  a  review  of  the  mcmitoring 
program 

Se(  tion  4(b)(2)  of  the  .Xct  re(piires  us 
to  designate  critical  habitat  on  iht;  basis 
of  the  best  scientific  and  commercial 
information  available  and  to  consider 
the  f(  onomic  .ind  other  relevant 
impacts  ot  design. iting  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  uprm  a 
dftfrmination  tli.it  thf  benehts  of  such 
fX(  lusions  oiitwfigti  the  benefits  of 
specifying  such  areas  as  critical  habitat 
We  c.innot  ex(  lude  such  areas  from 
critu.al  habitat  when  such  exclusion 


will  result  in  the  extinction  of  the 
species  concerned. 

Fort  Hunter  Liggett  has  commented 
that  critical  habitat  on  their  installation 
would  impact  the  training  mission  and 
cause  adverse  economic  impacts.  The 
military  has  provided  information 
detailing  annual  direct  costs  of  S2.3 
million.  These  costs  do  not  include 
additional  costs,  both  monetarv  and 
human,  incurred  by  local  units  that 
travel  to  Fort  Hunt  Liggett  to  train  and 
who  likely  would  be  forced  to  train  in 
other  states.  Types  of  training  that  the 
Army  believes  would  no  longer  be 
viable  at  Ft.  Hunter  Liggett  with  the 
proposed  designation  of  critical  habitat 
include:  training  in  the  establishment  of 
emergency  airfields;  training  in  the 
defense  of  emergency  and  established 
airfields;  use  of  the  machine  gun  and 
grenade  ranges;  use  of  the  long- 
established  tank  trail  between  Camp 
Robert  and  the  Fort;  and  staging  for  a 
variety  of  other  types  of  training, 
including  live-fire  exercises. 

We  are  working  with  Fort  Hunter 
Liggett  to  identifv'  conservation 
measures  and  adaptive  management 
considerations  for  the  conservation  of 
Chlnrngalum  purpureum  var. 
purpureum.  Because  the  habitat 
identified  as  the  Fort  Hunter  Liggett 
I'nit  does  provide  one  or  both  of  the 
primary  constituent  elements  and 
requires  special  management 
considerations  or  protection,  it  was 
proposed  for  designation  as  critical 
habitat.  We  note  that  the  military  is 
developing  an  INRMP  and  is  currently 
undertaking  other  measures  designed  to 
provide  special  management  for  the 
species.  This  INRMP.  when  completed, 
and  the  other  measures  would  most 
likely  justify  exclusion  of  this  area 
under  section  3(5)(A)  at  that  time. 
However,  because  the  benefits  of 
exclusion  of  critical  habitat  on  Fort 
Hunter  Liggett  outweigh  the  benefits  of 
the  designation,  we  are  excluding  Fort 
Hunter  Liggett  under  section  4(b)(2). 

Economic  Analysis 

As  stated  above,  sectiim  4(b)(2)  of  the 
Act  requires  us  to  designate  critical 
habitat  on  the  basis  of  the  best  sc;ientific 
and  commercial  information  available 
and  to  ctmsider  the  economic  and  other 
relevant  impacts  of  designating  a 
particular  area  as  critical  habitat. 

Following  the  publication  of  the 
proposed  critical  habitat  designation,  a 
draft  economic  analysis  was  prepared  to 
estimate  the  potential  economic  effect  of 
the  designation.  The  draft  analysis  was 
made  public:ly  available  for  review  on 
May  7,  2002  (67  FR  30fi44).  We  accepted 
comments  on  the  draft  analysis  through 
}une  b,  2002. 
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Our  draft  economic  analysis  evaluated 
the  potential  futiue  effects  associated 
with  the  listing  of  Chlorogaium 
purpureum  as  a  threatened  species 
under  the  Act.  as  well  as  any  potential 
effect  of  the  critical  habitat  designation 
above  and  beyond  those  regulatory  and 
economic  impacts  associated  with 
listing.  To  quantify  the  proportion  of 
total  potential  economic  impacts 
attributable  to  the  critical  habitat 
designation,  the  analysis  evaluated  a 
"without  critical  habitat"  baseline  and 
compared  it  to  a  "with  critical  habitat" 
scenario.  The  "without  critical  habitat" 
baseline  represented  the  current  and 
expected  economic  activity  under  all 
modifications  prior  to  the  critical 
habitat  designation,  including 
protections  afforded  the  species  under 
Federal  and  State  laws.  Information 
received  during  the  comment  period 
further  informed  our  economic  review. 
As  a  resuh,  we  have  identified 
significant  but  unquantified  indirect 
costs  that  would  be  incurred  by  the 
military  related  to  redirection  of  training 
activities  and  reduced  military 
readiness. 

The  majority  of  consultations 
resulting  from  the  critical  habitat 
designation  for  Chlorogaium  purpureum 
are  likely  to  address  ongoing  activities 
(e.g.,  grazing)  at  LPNF.  Every 
consultation  must  consider  how  an 
action  would  affect  the  listed  species 
and  its  habitat,  whether  or  not  critical 
habitat  has  been  designated;  for  this 
reason,  consultations  that  are  reinitiated 
solely  because  of  the  designation  of 
critical  habitat  will  not  result  in 
recommendations  or  requirements  for 
projects  to  be  modified. 

Our  economic  analysis  recognizes  that 
there  may  be  costs  from  delays 
associated  with  reinitiating  completed 
consultations  after  a  critical  habitat 
designation  is  made  final. 

Following  the  close  of  the  conunent 
period  on  the  draft  economic  analysis. 


in  a  significant  economic  impact  to  the 
military.  Based  on  data  provided  by  the 
military  during  the  comment  period, 
total  estimated  section  7  costs  are  likely 
to  exceed  $2.3  million  in  direct  costs, 
plus  the  currently  unquantified 
economic  and  human  costs  associated 
with  changes  in  military  training 
activities  at  Fort  Hunter  Liggett  and  a 
potential  resulting  reduction  in  militar>' 
readiness.  This  data  supported  our 
decision  to  exclude  Fort  Hunter  Liggett 
under  section  4(b)(2).  State  agencies  are 
not  expected  to  be  impacted  by  the 
designation  of  critical  habitat.  Costs  to 
private  landowners  are  expected  to  be 
approximately  $28,000  for  section  7 
consultations,  all  attributable  solely  to 
the  critical  habitat  designation.  These 
estimates  are  based  on  the  existing 
consultation  history  with  agencies  in 
the  area  and  increased  public  awareness 
and  technical  assistance  regarding 
clarification  of  the  requirements  that 
critical  habitat  might  impose  on  private 
landowners.  Therefore,  we  conclude 
that  minimal  incremental  costs  are 
anticipated  as  a  result  of  this 
designation  of  critical  habitat  for 
Chlorogaium  purpureum. 

A  copy  of  the  final  economic  analysis 
and  supporting  documents  are  included 
in  our  administrative  record  and  may  be 
obtained  by  contacting  our  Ventura  Fish 
and  Wildlife  Office  (see  ADDRESSES 
section). 

Required  Deternunations 
Regulatory  Planr\mg  and  Review 

In  accordance  with  Executive  Order 
(EO)  12866,  this  is  a  significant  rule  and 
was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  four  criteria 
discussed  below. 

(a)  In  the  economic  analysis,  we 
determined  that  this  rule  will  not  have 
an  aimual  economic  effect  of  $100 
million  or  more  or  adversely  affect  an 


oeriod  on  tne  oran  economic  auuiyaia,  ""• — r      .  ,     ,, 

a  h"  al  addendum  was  completed  which  economic  sector,  productivity  ,obs,  the 

incoroorated  public  comments  on  the  environment,  or  other  units  ot 

^    ft  «nalv«i<s  government,  Chlorogaium  purpureum 

WeSlided  that  the  designation  of  was  listed  as  threatened  in  March  of 

critical  habitat  as  proposed  would  result  2000.  Since  that  time  we  have 


conducted,  and  will  continue  to 
conduct,  formal  and  informal  section  7 
consultations  with  other  Federal 
agencies  to  ensure  that  their  actions  will 
not  jeopardize  the  continued  existence 
of  C.  purpureum. 

Under  the  Act.  Federal  agencies  shall 
consult  with  the  Service  to  ensure  that 
any  action  authorized,  funded,  or 
carried  out  by  such  agency  is  not  likely 
to  jeopardize  the  continued  existence  of 
an  endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  The  Act 
does  not  impose  any  restrictions  on 
non-Federal  persons  unless  they  are 
conducting  activities  funded  or 
otherwise  sponsored,  authorized,  or 
permitted  by  a  Federal  agency  (see 
Table  2  below).  Based  upon  our 
experience  with  this  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
would  also  be  considered  as  "jeopardy  " 
under  the  Act  in  areas  occupied  by  the 
species. 

Accordingly,  the  designation  of 
currently  occupied  areas  as  critical 
habitat  is  not  anticipated  to  have  any 
incremental  impacts  on  what  actions 
may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
who  receive  Federal  authorization  or 
funding  beyond  the  effects  resulting 
from  the  listing  of  this  species.  Non- 
Federal  persons  who  do  not  have  a 
Federal  "sponsorship  "  in  their  actions 
are  not  restricted  by  the  designation  of 
critical  habitat.  The  designation  of  areas 
as  critical  habitat  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habita^designation 
may  have  impacts  on  what  actions  may 
or  may  not  be  conducted  by  Federal 
agencies  or  non-Federal  persons  who 
receive  Federal  authorization  or  funding 
that  are  not  attributable  to  the  species 
listing.  These  impacts  were  evaluated  in 
our  economic  analysis  (under  section  4 
of  the  Act;  see  Economic  Analysis 
section  of  this  rule). 


TABLE  2.-IMPACTS  OF  CHLOROGALUM  PURPUREUM  LISTING  AND  CRITICAL  HABITAT  DESIGNATION 


Categories  of  activities 


Federal    Activities     Potentially    Af- 
tected^. 


Activities  potentially  aftected  by  species  listing  only 


Additional  activities  potentially  aftected  by  cntical 
fiabitat  designation ' 


Activities  such  as  field  maneuvers  by  troops  or  ve- 
hicles, training,  bivouacking,  construction  and  fa- 
cility development  conducted  by  the  Anny  Re- 
serve at  Fort  Hunter  Liggett.  Activities  authorized 
or  conducted  by  the  Forest  Service  at  LPNF, 
such  as  livestock  grazing,  road  maintenance  or 
construction,  and  recreation. 


Activities  by  these  Federal  agencies  in  designated 
areas  where  section  7  consultations  would  not 
have  occurred  but  for  the  cntical  habitat  designa- 
tion. 
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Table  2.— Impacts  of  Chlorogalum  purpureum  Listing  and  Critical  Habitat  Designation— Continued 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only 


Additional  activities  potentially  affected  by  cntical 
habitat  designation ' 


Pnvate  or  other  non-Federal  Activi-     Activities  that  require  a  Federal  acfton  (permit,  au- 
ties  Potentially  Affected  '  thorization    or  funding)  and  may  remove  or  de- 

stroy habitat  tor  Chlorogalum  purpureum  by  me- 
chanical chemical  or  other  means  or  appre- 
ciably decrease  habitat  value  or  quality  through 
indirect  effects  {eg  edge  effects,  invasion  of  ex- 
otic plants  or  animals,  fragmentation  of  habitat). 


Funding,  authorization,  or  permitting  actions  by 
Federal  agencies  in  designated  areas  where  sec- 
tion 7  consultations  would  not  have  occurred  but 
for  the  critical  habitat  designation. 


'  This  column  represents  activities  potentially  affected  by  the  cntical  habitat  designation  in  addition  to  those  activities  potentially  affected  by  list- 
ing the  species 
^Activities  initiated  by  a  Federal  agency 
3  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authonzation  or  funding. 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  di.scussed  above.  Foderal 
agencies  have  been  required  to  ensure 
that  their  actions  not  jeopardize  the 
continued  existence  of  Chlorogalum 
purpureum  sino*  its  listing  in  2001)  Wr^ 
evdiuatt'd  the  inipd(  t  of  designating 
areas  where  section  7  consultations 
would  not  have  occurred  but  for  the 
critical  habitat  designation  in  our 
economic  analysis  (see  Economic 
Analysis  section  of  this  rule).  We  do  not 
expect  prohibition  against  adverse 
modification  of  criticd  habitat  tn 
impose  any  restri(  tmns  in  addition  to 
those  that  currently  exist  on  currentlv 
occupied  land  and  will  not  create 
inconsistencu's  with  nther  agencies' 
actions  on  unoccupied  lands 

(c)  We  do  not  expect  this  final  rule  to 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
Federal  agencies  are  currently  required 
to  ensure  that  their  activities  do  not 
jeopardize  the  (  ontinued  existence  of 
the  spec  ics.  iin<i  ris  disc  ussed  above,  we 
do  not  antu.ipal<f  that  the  adverse 
modification  analysis  (resulting  from 
critical  habitat  designation)  will  have 
any  incremental  effects. 

(d)  OMB  has  determined  that  this  rule 
raises  novel  and  legal  or  policv  issues 
Therefore,  this  rule  is  significant  under 
H.(J.  128RH,  and.  as  a  result,  has 
undergone  CJMB  review. 

Heoulntory-  Flexibility  Act  15  L'S.C  6U1 
et  seql 

Under  the  Regulatorv  Flexibilit\  A(  t 
(5  U.S.C,  hOl  ft  seq  .  as  amended  by  the 
Small  Business  Regulatorv  Enforcement 
Fairness  Act  (.SBREFA)  of  1996). 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
rind  make  available  for  public  comment 
d  regulatory  flcxibilitv  analvsis  that 
describes  the  effec  t  of  the  rule  on  small 
entities  {i.e..  small  businesses,  small 
organizations,  and  small  goveriiiiuMit 


jurisdictions).  However,  no  regulatorv 
flexibilitv  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
nut  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  .SBREFA  amended  the 
Regulatory  Flexibilitv  Ac\  to  require 
Federal  ageiic  les  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  this  rule,  we 
are  tertifving  that  the  critical  habitat 
designation  for  Chlorogalum  purpureum 
will  nut  li.ive  a  signifirant  effect  on  a 
substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale. 

Small  entities  include;  small 
org.mi/.dtinns.  sue  h  as  independent  nim- 
protit  organizations,  small  governmental 
jurisdictions,  including  school  boards 
and  citv  and  town  governments  that 
serve  fewer  th.iii  ,'>0.0()0  residents,  as 
well  as  small  businesses.  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fewer  than  ,500 
employees,  wholesale  trade  entities 
with  fewer  than  100  emplovees.  retail 
and  service  businesses  with  less  than  S5 
million  in  .mnu.il  sales,  general  and 
heavy  con.stnn  tion  businesses  with  less 
than  S27  5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
S^  1.5  million  in  annual  business,  and 
agrii  ultural  biisiiie.sses  with  annual 
sales  less  than  S750.000.  Tc^i  determine 
if  potential  economic  impacts  to  these 
small  entities  are  signific  ant.  we 
cMinsider  the  kpes  of  ac  tivities  that 
might  trigger  regulatorv  impacts  under 
this  rule;  .is  well  as  the  tvpes  of  project 
mndific  ations  that  mav  result   In 
general,  the  tertn.'significant  economic 
impact"  is  meant  to  applv  to  a  typical 
small  business  firms  business 
operations 

To  determine  if  the  rule  would  affect 
a  substanti.il  number  of  small  tuitities. 
we  consider  the  niimbc^r  of  small 
entities  affected  within  partic  ular  types 
of  economic  activities  {e.g..  housing 


development,  grazing,  oil  and  gas 
production,  timber  harvesting,  etc.).  We 
apply  the  "substantial  number"  test 
individually  to  each  industry-  to 
determine  if  certification  is  appropriate. 
In  some  circumstances,  especially  with 
critical  habitat  designations  of  limited 
extent,  we  may  aggregate  across  all 
industries  and  consider  whether  the 
total  number  of  small  entities  affected  is 
substantial.  In  estimating  the  numbers 
of  small  entities  potentially  affected,  we 
also  consider  whether  their  activities 
hav(!  any  Federal  involvement. 

Designation  of  critical  habitat  onlv 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies.  Some 
kinds  of  activities  are  unlikely  to  have 
anv  Federal  involvement  and  so  will  not 
be  affec:ted  by  critical  habitat 
designation.  In  areas  where  the  species 
may  be  present.  Federal  agencies 
already  are  rtjquired  to  consult  with  us 
under  section  7  of  the  Act  on  activities 
that  th»!y  fund,  permit,  or  implement 
that  may  affect  Chlorogalum 
purpuifum  Federal  agencies  also  must 
c  onsult  with  us  if  their  activities  may 
aff(!ct  critic, il  habitat.  Designation  of 
critical  habitat  therefore,  could  result  in 
an  additional  ec:onomic  impact  on  small 
entities  due  to  {he  requirement  to 
reinitiate  consultation  for  ongoing 
Fedi^ral  activities.  However,  since  C. 
purpureum  was  proposcnl  for  listing  we 
have  conducted  only  one  formal 
consultation  with  Fort  Hunter  Liggett 
and  one  with  LPN'F.  We  are  currently  in 
the  process  of  prep.iriiig  two  biological 
opinions  for  C  p.  var.  purpureum.  None 
of  the  past  or  ongoing  consultations 
involves  an  applicant  that  qualifies  as  a 
small  entity. 

In  the  draft  economic  analysis,  we 
found  that  the  proposed  designation 
could  potentially  impose  total  economic 
costs  for  consultations  and 
modifications  to  projects  within 
proposed  critical  habitat  for 
Chlorogalum  purpureum  var. 
purpureum  on  privately-owned  land  up 
to  SI 2.000  over  a  10-year  period  in  the 
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Jolon  Unit  (formerly  Fort  Hunter  Liggett 
Unit)  and  up  to  $2,000  over  a  10-year 
period  in  the  Camp  Roberts  Unit.  We 
also  foimd  the  proposed  designation 
could  potentially  impose  total  economic 
costs  for  consultations  and 
modifications  to  projects  within 
proposed  critical  habitat  for  C.  p.  var. 
reductum  on  privately-owned  land  up 
to  $14,000  over  a  10-year  period  in  the 
Camatta  Canyon  Unit. 

For  the  final  designation,  the  Service 
has  concluded  that  the  proposed  lands 
within  the  boundaries  of  Camp  Roberts, 
as  discussed  in  the  "Relationship  of 
Critical  Habitat  to  Military  Lands" 
section  of  this  rule,  do  not  meet  the 
definition  of  critical  habitat  under 
section  3(5)(A)  of  the  Act.  Therefore, 
any  projects  or  activities  on  these  lands 
will  not  be  subject  to  consultations  as  a 
resuh  of  critical  habitat  designation  for 
Chlorogalum  purpureum  var. 
purpureum  and  the  estimated  cost  of  up 
to  $2,000  over  a  10-year  period  for 
private  lands  in  the  Camp  Roberts  Unit 
would  no  longer  be  applicable. 

While  SBREFA  does  not  expliciUy 
define  either  "substantial  number"  or 
"significant  effect,"  the  Small  Business 
Administration,  as  well  as  other  Federal 
agencies,  have  interpreted  these  terms  to 
represent  an  impact  on  20  percent  or 
greater  of  the  number  of  small  entities 
in  any  industry  and  an  effect  equal  to 
three  percent  or  more  of  a  business' 
annual  sales.  In  determining  whether 
this  rule  could  "significantly  affect  a 
substantial  number  of  small  entities," 
the  economic  analysis  first  determined 
whether  critical  habitat  could 
potentially  affect  a  "substantial 
number"  of  small  entities  in  counties 
supporting  critical  habitat  areas. 

On  Federal  lands  included  in  this 
proposed  critical  habitat  designation, 
grazing  is  the  only  activity  identified  as 
possibly  having  an  economic  effect  on 
small  entities.  Currently,  there  is  only 
one  grazing  permittee  at  LPNF  out  of  all 
Federal  lands  included  in  this  rule,  and 
there  is  no  indication  that  other  entities 
will  apply  for  grazing  permits  in  the 
foreseeable  future.  This  does  not 
represent  a  substantial  niunber  of  small 
grazing  entities.  The  grazing  permittee 
at  LPNF  is  for  the  Navajo  Allotment  in 
the  Santa  Lucia  Ranger  District.  Only  a 
portion  of  critical  habitat  lies  within 
this  grazing  allotment.  The  draft 
economic  analysis  and  final  addendum 
address  the  potential  costs  associated 
with  activities  taking  place  in  LPNF, 
totaling  approximately  $38,000  to  all 
parties  including  LPNF,  the  Service,  and 
private  landowners. 

Most  of  the  remainder  of  the  proposed 
designation  is  on  private  land.  On 
private  lands,  activities  that  lack  Federal 


involvement  would  not  be  affected  by 
the  critical  habitat  designation.  Current 
activities  of  an  economic  natiue  that 
occiu  on  private  lands  in  the  area 
encompassed  by  this  proposed 
designation  are  primarily  agricultural, 
such  as  live-stock  grazing  and  farming. 
Because  these  areas  are  zoned  rural  and 
not  near  cities  or  towns,  multiple-unit 
residential  or  commercial  development 
is  unlikely.  Therefore,  Federal  agencies 
such  as  the  Economic  Development 
Administration,  which  is  occasionally 
involved  in  funding  municipal  projects 
elsewhere,  are  unlikely  to  be  involved 
in  projects  in  these  areas.  In  rural 
regions  of  San  Luis  Obispo  and 
Monterey  counties,  previous 
consultations  under  section  7  of  the  Act 
between  us  and  other  Federal  agencies 
most  frequently  involved  the  Corps  or 
the  Federal  Highway  Administration 
(FHWA).  In  FHWA  consultations,  the 
applicant  is  either  the  California  State 
Department  of  Transportation  or  the 
County,  neither  of  which  is  considered 
a  small  entity  as  defined  here.  Corps 
consultations  involve  wetlands  or 
waterways  and  occur  due  to  the 
presence  of  species  (or  their  critical 
habitat)  that  spend  at  least  part  of  their 
life  in  aquatic  habitats.  Chlorogalum 
purpureum  is  an  upland  plant  species 
.  and  unlikely  to  be  the  subject  of 
consultations  with  the  Corps.  In 
agricultural  areas,  the  Natural  Resources 
Conservation  Service  (NRCS) 
occasionally  funds  activities  on  farms  or 
ranches  that  require  consultation  with 
us.  These  consultations  are  infrequent, 
however.  In  the  last  decade,  in  all  of 
Monterey  and  San  Luis  Obispo  counties 
combined,  the  NRCS  has  completed 
only  four  formal  consultations  with  the 
Service.  NRCS  is  currently  initiating 
two  additional  formal  consultations, 
although  neither  involve  C.  purpureum. 
San  Luis  Obispo  and  Monterey  counties 
encompass  about  4  million  acres  of  land 
and  support  over  40  listed  species. 
Based  on  the  low  level  of  past  activity, 
we  expect  few,  if  any,  consultations 
with  the  NRCS  or  other  federal  agencies 
on  the  approximately  4,821  acres  of 
non-federal  lands  in  this  rule.  For  these 
reasons,  the  Service  determines  that  the 
number  of  small  entities  likely  to  be 
affected  by  this  rule  will  not  be 
substantial. 

In  general,  two  different  mechanisms 
in  section  7  consultations  could  lead  to 
additional  regulatory  requirements  for 
any  small  businesses  that  may  be 
required  to  consult  with  us  regarding 
their  project's  impact  on  Chlorogalum 
purpureum  and  its  critical  habitat.  First 
if  we  conclude,  in  a  biological  opinion, 
that  a  proposed  action  is  likely  to 


jeopardize  the  continued  existence  of  a 
species  or  adversely  modif>'  its  critical 
habitat,  we  can  offer  "reasonable  and 
prudent  alternatives."  Reasonable  and 
prudent  alternatives  are  alternative 
actions  that  can  be  implemented  in  a 
manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  would 
avoid  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
adverse  modification  of  critical  habitat 
A  Federal  agency  and  an  applicant  may 
elect  to  implement  a  reasonable  and 
prudent  alternative  associated  with  a 
biological  opinion  that  has  found 
jeopardy  or  adverse  modification  of 
critical  habitat.  An  agency  or  applicant 
could  alternatively  choose  to  seek  an 
exemption  from  the  requirements  of  the 
Act  or  proceed  without  implementing 
the  reasonable  and  prudent  alternative. 
However,  unless  an  exemption  were 
obtained,  the  Federal  agency  or 
apphcant  would  be  at  risk  of  violating 
section  7(a)(2)  of  the  Act  if  it  chose  to 
proceed  without  implementing  the 
reasonable  and  prudent  alternatives. 
Second,  if  we  find  that  a  proposed 
action  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  animal 
species,  we  may  identify  reasonable  and 
prudent  measures  designed  to  minimize 
the  amount  or  extent  of  take  and  require 
the  Federal  agency  or  applicant  to 
implement  such  measures  through  non- 
discretionary  terms  and  conditions.  We 
may  also  identify  discretionary 
conservation  recommendations 
designed  to  minimize  or  avoid  the 
adverse  effects  of  a  proposed  action  on 
listed  species  or  critical  habitat,  help 
implement  recoverv'  plans,  or  to  develop 
information  that  could  contribute  to  the 
recovery  of  the  species. 

Based  on  our  experience  with 
consultations  pursuant  to  section  7  of 
the  Act  for  all  listed  species,  virtually 
all  projects— including  those  that,  in 
their  initial  proposed  form,  would  result 
in  jeopardy  or  adverse  modification 
determinations  in  section  7 
consultations— can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures. "by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  As  we 
have  a  very  limited  consultation  history 
for  Chlorogalum  purpureum.  we  can 
only  describe  the  general  kinds  of 
actions  that  may  be  identified  in  hiture 
reasonable  and  prudent  alternatives. 
These  are  based  on  our  understanding  of 
the  needs  of  the  species  and  the  threats 
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it  faces,  as  described  in  the  final  listing 
rule  and  this  critical  habitat  designation 

It  is  likelv  that  an  agricultural  land 
owner  or  developer  could  modifv  a 
project  or  take  measures  to  prote(  t 
Chlorogalum  purpureum   Based  on  the 
tvpes  of  modifications  and  measures 
that  have  been  implemented  in  the  past 
for  plant  species,  steps  could  be  taken 
such  as  installing  fencing  or  re-aligning 
a  project  to  avoid  sensitive  areas.  The 
cost  for  implementing  these  measures 
for  one  project  is  e.xpected  to  be  of  the 
same  order  of  magnitude  as  the  total 
cost  of  the  consultation  process,  i.e.. 
approximately  SIO.OOO.  It  shoukl  be 
noted  that  a  developer  likelv  would 
already  be  required  to  undertake  suc:h 
measures  due  to  regulations  in  the 
California  Environmental  Qualitv  Act 
(CEQA)  These  measures  are  not  likely 
to  result  in  a  significant  economic 
impact  to  project  proponents 

As  required  under  section  4(h)(2)  of 
the  Act.  we  conducted  an  anah  sis  of  the 
potential  economic  impacts  {if  this 
critical  habitat  designation,  and  that 
analysis  was  made  available  for  publu 
review  and  comment  before  finali/ation 
of  this  designation   Based  on  estimates 
provided  in  the  economic  analvsis.  the 
potential  economic  impact  of  crit  (  al 
habitat  designation  for  Chlnri'i^oluin 
purpurfuin  o\er  the  next  10  vears  is 
about  Syb.OOO  (Jut  of  this  about  27 
percent,  or  .S26,()00.  could  potentiallv  Ur 
borne  by  the  private  sec:tor.  However. 
due  to  the  2.217-acre  reducti(jn  of 
designation  of  private  lands  in  the  fin.il 
rule,  the  actual  impact  of  critical  habitat 
designation  on  private  landowners  will 
be  less  than  that  estimated  in  th>' 
economic  analvsi-, 

In  suinmarv.  we  h.ive  (  orisHl'Ti'd 
whethi-r  this  rule  would  rt'sult  iii  a 
significant  ec  nnomu.  t'fft'(  t  nn  a 
substantial  number  of  mii<iII  entities.  VVc^ 
have  determmfd.  for  thf  ,ihi  ive  reasons. 
that  it  will  not  affect  ,i  substantial 
number  of  small  entities.  Furthermore. 
we  believe  that  the  potential  (  onipliaiu  >■ 
c:osts  for  the  remaining  number  nf  sin, ill 
entities  that  m,tv  be  affec  ted  ()\  tins  rule 
will  not  be  significant   Therefore,  we  ar'' 
I  ertifying  that  the  designation  of  i  ntu  .d 
habitat  for  Chloroiiuluni  purpiir'nuu  wdl 
not  have  a  significant  ec:onoini(    iin[ia(  t 
on  a  substantial  number  of  small 
'•ntities   .\  regulator\  flexihilitv  aiiaUsis 
is  not  rt'cj cured 

Small  flus;/ies>  li/^guhitDn.  Eiiinn  fiumt 
Fairness  Act  15  U.S.C.  804(211 

In  the  ecimomic  anah'sis.  we 
determined  whether  designatum  of 
cTitical  habitat  would  cause  (a)  am 
effect  {in  the  economv  of  .$100  million 
or  more,  (b)  anv  increases  in  costs  or 
pric:es  for  c:onsumers.  indi\'idu,il 


industries.  Federal.  .State,  or  local 
government  agencies,  or  gecjgraphic 
regions,  or  (c:)  any  significant  adverse 
effects  on  competition,  emplovment. 
investment,  productivity,  innovation,  or 
the  ability  of  LI  S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
Refer  to  the  final  economic  analysis  for 
a  discussion  of  the  effects  of  this 
determination. 

I  'nfundfd  Mandates  Reform  Act  (2 
r  S  C:   1 51) I  et  seq.l 

In  acc;ordance  with  the  Unfunded 
Mandatf!s  Reform  Act  (2  U.S.C.  1501  et 
sea 

[d]  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  (iovernment  Agencv  Plan  is  not 
requirc^d.  Small  governments  will  be 
affected  only  to  the  extent  that  they 
must  ensure  that  any  programs 
involving  Federal  funds,  permits,  or 
other  authorized  activities  must  ensure 
that  their  ac:tions  will  not  adversely 
affec:t  the  cxitical  habitat. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  SlOO  million  or 
f,reater  in  any  year,  that  is,  it  is  not  a 
"signific:ant  rc^gulatorv'  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  loc:al 
i^overnments 

h\ri  utnr  Order  l.iJl  1 

On  Ma\   18.  2001.  the  President  issued 
.ui  Kxecutive  Order  13211  on 
regulations  that  significantlv  affect 
i-nergv  siipplv.  distribution,  and  use. 
F\eciiti\i' Order  1,J211  requires  agencies 
to  pre(),ire  .Statements  of  Energy  Effects 
wtii'ii  undertaking  certain  actions. 
.Although  this  rule  is  a  significant 
regul,itor\  ,i(  tion  under  Executive  Order 
12Ht)().  it  IS  not  expec:ted  to  significanth' 
affec  t  energy  supplies,  distribution,  or 
use.  Therefore,  this  action  is  not  a 
significant  energv  ac  tion  and  no 
Statement  of  Energy  Effects  is  required. 

7'(;^;/i<,'s 

111  ai  (  ordaiK  e  with  Extnutive  Order 
1  Jd.U)  (  ■(io\erniiient  .•\c:tions  and 
luterferenc  e  with  Constituti(mallv 
Protected  Private  Propertv  Rights"),  we 
h.ive  .inalvzed  the  potential  takings 
iiii()lu:ations  of  designating  c:ritical 
h.ibitat  tor  dhloro^nluin  purpureum  in  a 
t.ikmgs  impluation  assessment.  The 
t.ikmgs  implic:ations  assessment 
(  one  hides  that  this  final  rule  does  not 
pose  significant  takings  implications. 

Frdrnilism 

in  a(  (  ordanc  e  with  Executive  Order 
1  .(1(2.  the  rule  does  not  ha\e  significant 
Federalism  effec  ts   .A  Federalism 
assessment  is  not  required   .As  discussed 


above,  the  designation  of  critical  habitat 
in  areas  currently  occupied  by 
Chlorogalum  purpureum  would  have 
little  incremental  impact  on  State  and 
local  governments  and  their  activities. 
The  designations  may  have  some  benefit 
to  these  governments  in  that  the  areas 
essential  to  the  conservation  of  these 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  identified.  While  making 
this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occur,  it  may 
assist  these  local  governments  in  long- 
range  planning,  rather  than  waiting  for 
case-by-case  section  7  consultation  to 
occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of 
Chlorogalum  purpureum. 

Paperwork  Reduction  Act  of  1995  144 
U.S.C.  3501  et  seq.l 

This  rule  does  not  contain  anv 
information  collection  requirements  for 
which  (Jffice  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
(  ollecticm  of  information  unless  it 
displays  a  valid  OMB  Control  .Number. 

Xational  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impac:t  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  nec;d  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  Act.  A 
notice  outlining  our  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  (Jctober  25.  1983 
(48  FR  49244). 

Covernment-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994. 
"Government-to-Government  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
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Order  13175.  and  the  Department  of  the 
Interior's  manual  at  512  DM  2.  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
Government-to-Govemment  basis.  The 
designated  critical  habitat  for 
Chlorogalum  purpureum  does  not 
contain  any  Tribal  lands  or  lands  that 
we  have  identified  as  impacting  Tribal 
trust  resources.  ^ 
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Species 


Scientific  name 


Common  name 


FLOWERING 
PLANTS 


upon  request  from  the  Ventura  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation, 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 


PART  17— [AMENDED] 

1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Aulhoritv:  16  U.S.C.  1361-1407,  16  U.S.C. 
1,5.31-1544:  16  U.S.C.  4201-424,5.  F'ub  L  '(')- 
625,  100  Stat.  3500.  unless  otherwise  nuled. 

2.  In  §  17.12(h)  revise  the  entry  for 
Chlorogalum  purpureum  under 
"FLOWERING  PLANTS"  to  read  as 
follows: 

§  1 7.1 2    Endangered  and  threatened  plants. 


(h) 


Historic  range 


Family 


Status      When  listecj 


Cntical 
tiabitat 


Special 
rules 


Chlorogalum 
purpureum. 


Purple  amole 
(Camatta  Canyon 
amole). 


U.S.A.  (CA) 


Liliaceae — Lily  T 


1796(a) 


NA 


3.  Amend  §  17.96(a),  by  adding 
critical  habitat  for  purple  amole 
[Chlorogalum  puqjureum)  in 
alphabetical  order  imder  Family 
Liliaceae  to  read  as  follows: 

§17.96    CrItJcal  habitat— plants. 

(a)*   *  * 

Family  Liliaceae:  Chlorogalum 
purpureum  (purple  amole) 

(1)  Critical  habitat  imits  are  depicted 
for  Monterey  and  San  Luis  Obispo 
counties,  California,  on  the  maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Chlorogalum 
purpureum  var.  purpureum  consist  of, 
but  are  not  limited  to: 

(i)  Soils  that  are  sandy  clay  to  loamy 
clay,  well-drained  on  the  surface,  and 
are  often  overlain  with  fine  gravel;  and, 

(ii)  Plant  commimities  in  functioning 
ecosystems  that  support  associated 
plant  and  animal  species  (e.g.. 


pollinators,  predator-prey  species,  etc.), 
including  valley  and  foothill  grassland, 
blue  oak  woodland  or  oak  savannahs, 
and  open  areas  within  shrubland 
communities.  Within  these  vegetation 
community  types,  C.  p.  var.  purpureum 
appears  where  there  is  little  cover  of 
other  species  which  compete  for 
resources  available  for  growth  and 
reproduction. 

(3)  The  primary  constituent  elements 
of  critical  habitat  for  Chlorogalum 
purpureum  var.  reductum  consist  of,  but 
Eire  not  limited  to: 

(i)  Well-drained,  red  clay  soils  with  a 
large  component  of  gravel  and  pebbles 
on  the  upper  soil  surface;  and, 

(ii)  Plant  communities  in  functioning 
ecosystems  that  support  associated 
plant  and  animal  species  [e.g., 
pollinators,  predator-prey  species,  etc.), 
including  grassland,  blue  oak  woodland 
[Quercus  douglasii)  or  oak  savannahs, 


and  open  areas  within  shrubland 
communities.  Within  these  vegetation 
communities  C.  p.  var.  reductum 
appears  where  there  is  little  cover  of 
other  species  which  compete  for 
resources  available  for  grov^h  and 
reproduction. 

(4)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  hard-packed  roads  (e.g., 
asphah,  pavement),  aqueducts, 
railroads,  airport  runways  and 
buildings,  other  paved  areas,  lawns,  and 
other  urban  landscaped  areas  not 
containing  any  of  the  primary 
constituent  elements. 

(5)  Critical  Habitat  Map  L'n;ts— Data 
layers  defining  map  units  were  mapped 
using  Universal  Transverse  Mercator 
(UTM)  coordinates. 

(6)  Note:  Map  1— Index  Map  follows: 
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Scale  Approximately  1:  690,000 

Map  1  -  Index  Map  of  Critical  Habitat 
for  Purple  Amole  and  Camatta  Canyon  Amole 


(7)  John  Unit. 

(i)  Chlorogalum  purpureum  var. 

purpureum.  Monterey  County, 

California.  From  USGS  1:24,000 

quadrangle  map  Jolon.  Lands  bounded 

by  UTM  zone  10  NAD83  coordinates 

(E  jNl):  666160,  3986620;  666160, 

3986620; 666160,  3986620;  666160, 

3986620;  666441, 3986630;  666441, 

3986630; 666456, 3985980;  666441, 

3986630; 666468, 3985460;  666471, 

3985340; 666646, 3985110;  666965, 

3985110;  667260.  3985130;  667281, 

3984880; 667567, 3984910;  667699, 

3984690; 667849. 3984770;  668125, 

3984770; 668175, 3984600; 668224. 

3984470; 668334,  3984260;  668086, 

3984250; 668094, 3984040;  668004, 

3984040; 667888, 3983960; 667891, 

3983860; 668085. 3983860;  668118, 

3983590; 668538,  3983430;  668526, 

3983290; 668780, 3983360;  668909, 


3983300; 

3983070; 

3982120; 

3981960; 

3981840; 

3982790; 

3982620; 

3982950; 

3983040; 

3983420; 

3984220; 

3985460; 

3980190; 

3980200; 

3979370; 

3979450; 

3979540; 

3979620; 

3979680; 

3979290; 

3979260; 

3979290 


668905, 

669346, 

669638, 

669396, 

668649, 

668126, 

667509, 

667272, 

667283, 

666907. 

666496, 

667720, 

667067. 

667417, 

668123. 

668002, 

667884, 

667781, 

667417 

668315 

668311 

; 669233 


3983060; 

3982270: 

3981950; 

3981850; 

3982250: 

3982790: 

3982620: 

3982930: 

3983420: 

3983410: 

3984220; 

3980200: 

3980190: 

3979930: 

3979400: 

3979490: 

3979580: 

3979650: 

3979930 

, 3979270 

, 3979270 

, 3978620 


669317, 

669638. 

669463, 

668647, 

668435, 

668122, 

667426, 

667261, 

666998, 

666887, 

666468. 

667067. 

667720. 

668171, 

668061, 

667943, 

667829. 

667741. 

; 668283. 

; 668335. 

: 668283, 

; 669242, 


3978640:  669244,  3978640;  669255. 
3978650; 669303.  3978720;  669365. 
3978680; 669374. 3978620; 669441. 
3978600;  669504.  3978600;  669542. 
3978660:  669614, 3978730; 669639. 
3978810; 669616, 3978890;  669610. 
3978900: 669594, 3978940; 669654. 
3978930: 670986, 3978670;  671848, 
3978660; 671854, 3978560;  671879. 
3978440: 671888.  3978350;  671880. 
3978370: 671821, 3978350; 671804. 
3978280; 671833. 3978220;  671933. 
3978220; 671918. 3978130;  671922. 
3978070: 671947,  3978020;  671981. 
3977950: 671985. 3977900;  671964. 
3977870: 671961,  3977850;  670600. 
3977840; 670599. 3977640;  669239. 
3978620; 669233.  3978620;  672077. 
3977850; 672099. 3977870;  672171. 
3977930; 672199.  3977970;  672200. 
3977850:672077, 3977850; 
(ii)  Note;  See  Map  2. 
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Critical  Habitat 
Boundary 


5  MNlM 


6  KliomatarB 


Scale  Afjproximately  1;  110,000 

Map  2  -  Critical  Habitat 
Units  for  Purple  Amole 


(D 


BILLING  CODE  1310-55-C 


(8)  Camatta  Canyon  Unit. 
(i)  Chlorogalum  purpureum  var. 
reductum.  San  Luis  Obispo  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Camatta  Ranch,  La 
Panza  Ranch,  and  Pozo  Summit.  Lands 
bounded  by  the  following  UTM  zone  10 
NAD83  coordinates  (E,  N):  747763, 
3918050; 747749, 3918040;  747714, 
3918020; 747690. 3918000;  747683. 
3917980; 747690. 3917960;  747722, 
3917940; 747754, 3917900;  747749, 
3917870; 747724. 3917870;  747647, 
3917860; 747633, 3917860;  747616, 
3917850; 747612. 3917840;  747615, 
3917830; 747641.  3917820;  747727, 
3917790;  747718,  3917780;  747687, 
3917760; 747655,  3917750;  747635, 
3917740; 747612, 3917720;  747597, 
3917690;  747590,  3917660;  747598. 
3917630; 747593, 3917600;  747578, 
3917580; 747544.  3917560;  747530, 
3917550; 747525. 3917540; 747528. 
3917510; 747527,  3917470;  747521. 
3917430; 747510,  3917410;  747461, 
3917370; 747434. 3917370; 747411. 
3917360; 747398. 3917360;  747387, 
3917350; 747385. 3917330; 747396, 
3917280;  747396,  3917250;  747381, 
3917220; 747368. 3917180; 747366. 
3917150; 747357, 3917140; 747343, 
3917130; 747319.  3917130;  747285, 
3917140; 747270. 3917150;  747263. 
3917160; 747261, 3917190;  747256, 
3917230; 747246. 3917270; 747224, 
3917340; 747164. 3917470; 747106. 
3917570;  747055.  3917640;  747019, 
3917690; 746996.  3917700;  746972, 
3917720;  746949,  3917720;  746933, 
3917710; 746911. 3917700;  746889. 
3917690; 746875, 3917670;  746869. 
3917650; 746870,  3917640;  746875, 
3917620; 746887, 3917620;  746919, 
3917610; 746947.  3917600;  746960. 
3917590; 746980.  3917550;  747016, 
3917460; 747041,  3917370;  747064, 
3917300; 747080. 3917270; 747080. 
3917260; 747066,  3917250;  747048, 
3917250;  746992,  3917290;  746949, 
3917330; 746884. 3917390;  746860. 
3917390; 746839. 3917390;  746822, 
3917380; 746815. 3917380;  746811, 
3917360; 746814. 3917350;  746818. 
3917330; 746828. 3917320; 746854, 
3917320; 746874. 3917310;  746886. 
3917300; 746891. 3917290;  746884, 
3917280;  746865. 3917280; 746846. 
3917290; 746828.  3917290;  746823, 
3917290; 746817. 3917280;  746809, 
3917270;  746810. 3917260;  746804. 
3917260; 746796.  3917260;  746791, 
3917270;  746773, 3917290;  746728, 
3917310;  746706.  3917330;  746675. 
3917340; 746666. 3917350;  746659, 
3917360; 746653. 3917360; 746639. 
3917370; 746607.  3917380;  746587. 
3917380; 746571. 3917390;  746562. 
3917390; 746547. 3917400;  746539, 


3917410; 

3917410; 

3917400; 

3917400; 

3917400; 

3917410; 

3917430; 

3917460; 

3917490; 

3917510; 

3917540; 

3917570; 

3917640; 

3917650; 

3917670; 

3917680; 

3917700; 

3917760: 

3917770; 

3917790; 

3917780: 

3917760; 

3917760; 

3917810; 

3917840; 

3917870; 

3917900; 

3917890; 

3917900; 

3917950; 

3917990; 

3918040; 

3918090; 

3918170; 

3918290; 

3918350; 

3918390; 

3918370; 

3918340; 

3918300; 

3918240; 

3918140; 

3918080; 

3918050; 

3917990; 

3918060; 

3918080; 

3918100; 

3918130; 

3918180; 

3918220; 

3918240; 

3918270; 

3918310; 

3918330; 

3918330; 

3918340; 

3918300; 

3918290; 

3918380; 

3918500; 

3918550; 

3918620; 

3918720; 

3918770; 

3918820; 

3918890; 

3918970; 


746531. 

746510, 

746477, 

746443, 

746414, 

746398, 

746404, 

746434, 

746469, 

746433, 

746377, 

746341, 

746284, 

746299, 

746317, 

746312, 

746279, 

746249. 

746226, 

746208, 

746191, 

746162, 

746154, 

746178, 

746207. 

746253, 

746311, 

746371, 

746452, 

746505, 

746492, 

746494, 

746543. 

746677, 

746773, 

746773, 

746738. 

746653, 

746598, 

746462, 

746367, 

746300, 

746230, 

746179, 

746145, 

746016, 

745987, 

746078, 

746111, 

746182, 

746273, 

746328, 

746397, 

746393, 

746348, 

746271, 

746150, 

746003, 

745939, 

745880, 

745869, 

745908, 

746000, 

746034, 

746146, 

746126, 

745997, 

745946, 


3917410; 

3917410: 

3917400: 

3917400: 

3917400; 

3917420: 

3917440: 

3917460: 

3917500; 

3917520; 

3917550: 

3917580: 

3917650: 

3917660; 

3917670; 

3917690: 

3917730: 

3917770: 

3917780; 

3917790: 

3917770: 

3917750; 

3917790; 

3917830: 

3917860; 

3917890; 

3917900; 

3917890: 

3917930; 

3917980; 

3918020; 

3918070; 

3918100: 

3918220; 

3918320; 

3918390: 

3918380; 

3918360; 

3918320; 

3918280: 

3918190; 

3918110; 

3918070: 

3918040; 

3917970: 

3918070: 

3918090; 

3918120; 

3918160; 

3918200; 

3918230: 

3918250; 

3918290; 

3918330; 

3918330; 

3918340; 

3918310; 

3918290; 

3918290; 

3918460; 

3918530; 

3918590; 

3918660; 

3918730; 

3918790; 

3918840; 

3918950; 

3918990; 


746521, 

746494, 

746460, 

746422, 

746403, 

746398, 

746416, 

746465, 

746450, 

746394, 

746356, 

746288, 

746287, 

746312. 

746318, 

746297, 

746265, 

746238, 

746215, 

746200. 

746171, 

746155. 

746162, 

746191. 

746222, 

746283, 

746347, 

746409, 

746478, 

746506, 

746482, 

746513, 

746605, 

746752, 

746775. 

746755. 

746717, 

746627, 

746508, 

746412, 

746332, 

746253, 

746204, 

746171. 

746040, 

745994, 

745995, 

746104, 

746142, 

746219, 

746301, 

746361, 

746401, 

746373, 

746311. 

746230, 

746067, 

745960, 

745925, 

745864, 

745882, 

745958, 

746017. 

746127, 

746143, 

746053, 

745973, 

745922, 


3919020: 
3919040; 
3919050: 
3919030; 
3919040: 
3919140: 
3919260: 
3919300; 
3919310; 
3919360; 
3919420; 
3919460: 
3919490: 
3919470; 
3919500; 
3919520; 
3919540: 
3919560: 
3919560: 
3919570: 
•3919590: 
3919630: 
3919680: 
3919630: 
3919620: 
3919640: 
3919680; 
3919720: 
3919760; 
3919830; 
3919900: 
3919900: 
3919930: 
3919970: 
3920010; 
3920000: 
3919990: 
3920040: 
3920080; 
3920100; 
3920120: 
3920170: 
3920190: 
3920200; 
3920260: 
3920320; 
3920360; 
3920380; 
3920380; 
3920350; 
3920340: 
3920380; 
3920520; 
3920550; 
3920590: 
3920720; 
3920830: 
3920880: 
3920890; 
3920720; 
3920690: 
3920730; 
3920780; 
3920820; 
3920820; 
3920840; 
3920880: 
3920880; 


745902, 

745839, 

745748. 

745678. 

745635, 

745574, 

745533. 

745498. 

745509. 

745599. 

745679, 

745719, 

745685. 

745585. 

745523. 

745492, 

745510, 

745612, 

745728. 

745813. 

745867. 

745852, 

745787, 

745665, 

745568. 

745538, 

745537, 

745599, 

745684, 

745727. 

745789, 

745913, 

746042, 

746062. 

746027. 

745916, 

745901, 

745962, 

745960, 

745899, 

745855, 

745814, 

745732, 

745665, 

745602, 

745548. 

745560, 

745648, 

745685, 

745800, 

745845, 

745780, 

745701, 

745652, 

745718, 

745748, 

745774, 

745793, 

745908, 

745987, 

746148, 

746252, 

746299, 

746253, 

746066, 

746058, 

746156, 

746197, 


3919030; 

3919050; 

3919040: 

3919030; 

3919080: 

3919200; 

3919290; 

3919300; 

3919330; 

3919390; 

3919440: 

3919480; 

3919490; 

3919490; 

3919520; 

3919530: 

3919550; 

3919560; 

3919560; 

3919580; 

3919600; 

3919670; 

3919670: 

3919610: 

3919620; 

3919660; 

3919700; 

3919740: 

3919790: 

3919870 

3919900 

3919900 

3919950 

3919990; 

3920010; 

3919980: 

3920020; 

3920060; 

3920100: 

3920110; 

3920140: 

3920180; 

3920190: 

3920230; 

3920290; 

3920340: 

3920370; 

3920390; 

3920370: 

3920340; 

3920360; 

3920440: 

3920550; 

3920560; 

3920690; 

3920780; 

3920870: 

3920890: 

3920740 

3920700 

3920700 

3920750 

3920800 

3920830 

3920820 

3920870 

3920880 

3920880 


745872. 
745790. 
745700. 
745661. 
745605, 
745554. 
745517. 
745493, 
745555. 
745632. 
745691. 
745709. 
745627. 
74554B. 
745502. 
745495. 
745540. 
745672. 
745768. 
; 745850, 
; 745866, 
; 745833. 
: 745731, 
: 745611. 
;  745550. 
: 745536, 
: 745550. 
; 745647. 
; 745706. 
745752. 
745836, 
746019, 
746061, 
746051. 
745990. 
745896, 
745938. 
745971, 
745938. 
745874, 
745836, 
745776, 
745689. 
745641, 
745569, 
745546, 
745614, 
745661, 
745726, 
745838, 
745819, 
, 745740, 
; 745667, 
; 745665, 
; 745733, 
; 745761, 
; 745775, 
:  745817, 
; 745934, 
; 746068, 
; 746221. 
;  746293, 
:  746282. 
; 746153, 
; 746053. 
746076, 
746175, 
746275, 
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3920900 

.  746386 

. 3920960 

746424, 

3923150 

746757 

, 3923170 

746779, 

3923900 

: 748751 

. 3923910 

; 748726. 

3920990 

,  746463 

, 3921030 

746508. 

3923180 

746795 

, 3923200 

746798. 

3923910 

; 748671 

. 3923890 

: 748636. 

3921090 

746557 

, 3921160 

746569, 

3923210 

746791 

,  3923220 

746753. 

3923890 

.  748617 

. 3923900 

: 748613, 

3921170 

746588 

, 3921180 

746606, 

3923220 

746744 

, 3923230 

746742. 

3923920 

. 748610 

. 3923950 

, 748623, 

3921180 

746620 

, 3921190 

746625. 

3923250 

746751 

3923260 

746853, 

3923970 

. 748639 

,  3923990 

.  748667. 

3921210 

746625 

, 3921240 

746612, 

3923320 

746880 

3923330 

746913, 

3924000 

748698 

. 3924000 

748722. 

3921250 

746590 

. 3921260 

746515, 

3923340 

746931 

3923340 

746955. 

3923990 

748745 

3923970 

748766, 

3921240 

746459 

, 3921240 

746425, 

3923330 

746998 

3923330 

747041. 

3923950 

748791 

3923940 

748819. 

3921240 

746388 

, 3921220 

746355, 

3923320 

747069 

3923320 

747097. 

3923930 

748839 

3923940 

748856, 

3921200 

746336 

3921160 

746327, 

3923330 

747118 

3923340 

747136. 

3923950 

748906 

3924030 

748920, 

3921120 

746315 

3921060 

746308. 

3923350 

747219 

3923440 

747260, 

3924050 

748955 

3924080 

748977. 

3921050 

746294 

3921050 

746281. 

3923500 

747281 

3923540 

747298. 

3924090 

749004 

3924100 

749019. 

3921060 

746254 

3921100 

746221, 

3923570 

747312 

3923580 

747326. 

3924110 

749028 

3924130 

749048, 

3921150 

746221 

3921170: 

746228, 

3923590 

747342 

3923590; 

747356, 

3924200 

749057 

3924210 

749072, 

3921190 

746245 

3921210: 

746271. 

3923600 

747368 

3923590: 

747377, 

3924220 

749093 

3924220 

749139, 

3921230 

746313 

3921250: 

746333. 

392:»570, 

74  73  73 

3923530: 

747358, 

3924200 

749192 

3924180 

749241. 

3921270 

746347 

3921280: 

746367. 

3923480, 

747349 

3923430: 

747337, 

3924150 

749269 

3924120 

749317. 

3921300 

746370 

3921320: 

746367. 

392.1390; 

747325 

3923340: 

747307, 

3924060 

749415 

3923900 

749435, 

3921350 

746351 

3921370: 

746331, 

3923290; 

747276 

3923250; 

747201, 

3923880 

749454 

3923870 

749480, 

3921370. 

746313 

3921380; 

746292. 

3923150: 

747165 

3923110: 

746995, 

3923870 

749568 

3923900 

749642, 

3921380 

746273 

3921370: 

746242, 

3922870: 

746993 

3922860: 

746995, 

3923920 

749751 

3923970 

749776, 

3921360- 

746214 

3921350: 

746189, 

3922850: 

747005 

3922840: 

74  7020, 

3923980- 

749801 

3923970 

749815, 

3921350: 

746162 

3921360: 

746137. 

3922830; 

747041, 

3922840; 

747075, 

3923970: 

749827 

3923950 

749839, 

3921360; 

746119 

3921380; 

746104, 

3922860: 

747099, 

3922880: 

747146, 

3923940; 

749858 

3923930: 

749886, 

3921390: 

746097 

3921420: 

746103. 

3922900: 

747186. 

3922920: 

747197, 

3923910; 

749914 

3923910. 

749975, 

3921440; 

746122 

391'14f>(): 

"4t.l44. 

3922930: 

747207, 

3922950; 

747216, 

3923910: 

750044, 

3923920: 

750067. 

3921480; 

746165 

392  1490. 

74t>189, 

3922950: 

747225, 

3922950; 

747236, 

3923920: 

750084. 

3923910; 

750090, 

3921490: 

746208 

3921480: 

746256. 

3922940: 

747251. 

3922900: 

747264, 

3923890: 

750081, 

3923870; 

750070, 

3921450; 

746272 

3921440: 

746292. 

3922890; 

747281, 

3922880: 

747306, 

3923850; 

750064, 

3923830: 

750072, 

3921440: 

746311, 

3921440: 

74t.41(). 

3922880: 

747327, 

3922880; 

747370, 

3923820; 

750087, 

3923820; 

750116, 

3921520: 

746476. 

3921550: 

746498, 

3923000: 

747382, 

3923030: 

747387, 

3923860: 

750128, 

3923870: 

750140, 

3921550: 

746523, 

3921550: 

746538, 

3923050: 

747416, 

3923120: 

747428, 

3923890; 

750148, 

3923910: 

750159. 

3921560: 

746545. 

3921570: 

746551. 

3923150; 

747500, 

3923240: 

747536, 

3923920; 

750171, 

3923920: 

750189, 

3921650: 

746548. 

3921670: 

"46538, 

392,(280: 

747612, 

39233.(0: 

747636, 

3923920; 

750207, 

3923910; 

750226, 

3921HH0: 

746493, 

3921680. 

746482. 

3923360; 

747645, 

3923340: 

747645, 

3923900: 

750237, 

3923880: 

750240. 

3921700: 

746473, 

3921710: 

746475. 

3923420; 

747649, 

3923440: 

747657, 

3923860; 

750244, 

3923840; 

750256, 

3921730: 

746498, 

3921760: 

746504. 

3923460: 

747700, 

3923510: 

747720, 

3923820; 

750279, 

3923800: 

750307, 

3921780: 

746502, 

3921800: 

746473, 

3923550: 

747748, 

3923590; 

747770, 

3923790; 

750375, 

3923770: 

750398, 

3921850: 

746454, 

3921870: 

74ti442. 

3923620: 

747790. 

3923660: 

747803, 

3923760; 

750415, 

3923740: 

750431, 

3921890; 

746417, 

3921910; 

74h  (84. 

3923670: 

747826, 

3923670; 

747887, 

3923710; 

750440, 

3923520; 

75044 1-, 

3921930: 

746348, 

3921940: 

74ti  (11^. 

3923650: 

747950, 

3923650; 

748022. 

3923470: 

750450, 

3923440: 

750472, 

3921960; 

746292, 

3921970: 

74628. t. 

3923650; 

7480;(9, 

3923650; 

748041, 

3423420; 

750549, 

3923350; 

750595, 

3922000: 

746281, 

3922030; 

746289. 

3923660: 

748037, 

3923680; 

748023. 

3923310; 

750629, 

3923270; 

750653, 

3922060: 

746301, 

3922090: 

746317. 

3923700: 

748006, 

3923720: 

747990. 

3923240; 

750669, 

3923210: 

750677, 

3922100; 

746331, 

3922100: 

746360. 

3923740; 

747974, 

3923770: 

747962. 

392.3130: 

750672. 

3923070; 

750675, 

3922090: 

746389, 

3922090; 

746414, 

3423810: 

7474(iO, 

3423840; 

747970. 

,(92:(010; 

750688, 

3922960: 

750712, 

3922090: 

746432. 

3922100: 

746441. 

3923860: 

74  7481. 

3423880; 

747996, 

3922910: 

750722, 

3922880: 

750724, 

3922110: 

746446, 

3922140: 

746442, 

3923890: 

74H044. 

(923900: 

748071. 

3922860: 

750722, 

3922840; 

750711, 

3922170: 

746434, 

3922230; 

746435. 

3923920. 

748085. 

(923920; 

748100, 

3922810: 

750698, 

3922780: 

750681, 

3922250: 

746440. 

3922270; 

746453, 

3923920: 

74H104. 

3923410: 

748118, 

3922750: 

750659, 

3922720: 

750636, 

3922290: 

746467, 

3922290; 

746489. 

3923900; 

748128, 

3923890: 

748140, 

3922710: 

750614, 

3922690: 

750594, 

3922300: 

746509, 

39223111. 

:'4b,-)25. 

3923890; 

748152, 

3923900: 

748211. 

3922680; 

750578, 

3922670; 

750574, 

3922310: 

746538, 

3922320: 

74h544. 

3923990; 

748268. 

3924040: 

748330, 

3922650; 

750577, 

3922630: 

750581. 

3922350: 

746540. 

3922390: 

746527, 

1924080. 

748.(54. 

3924090; 

748388, 

3922600: 

750579, 

3922590; 

750575. 

3922430; 

746527, 

3922450: 

746538, 

(924100; 

748416. 

3924  100: 

748442, 

3922570: 

750545. 

3922530; 

750468. 

3422490; 

746548, 

3922520; 

746547. 

3924090: 

748452. 

3924080: 

748454, 

3922450: 

750452, 

3922440; 

750441. 

3922540: 

746540, 

3922570: 

746525. 

3924070: 

748448. 

3424050; 

748422, 

3922420; 

750439, 

3922400: 

750432, 

^922590: 

746500. 

3922650: 

746493. 

(924000. 

748.(75, 

(923400: 

748341, 

3922280: 

750423, 

3922250: 

750405, 

3922680: 

746489, 

3922700; 

746492, 

3923840; 

748270. 

3923740: 

748235, 

.(922220: 

750371. 

3922180: 

750295, 

3922770; 

746528. 

3922910: 

746530. 

3923680; 

748231, 

3923670: 

748237, 

3922080: 

750292, 

3922070; 

750296. 

3922930: 

746527. 

3922950: 

746520, 

3923650; 

748251, 

3923650; 

748352, 

3922070; 

750337, 

3922050; 

750386, 

3922970: 

746500, 

3923000: 

74(i490, 

3923630: 

748409, 

3923610; 

748431, 

3922030: 

750409, 

3922020: 

750418, 

3923020: 

746483. 

3923040: 

746478. 

(42 (600. 

748450. 

3923590; 

748466, 

3921990: 

750418, 

3921960: 

750414. 

3923070: 

746483, 

3923090. 

746493, 

342,(600. 

748481. 

3923620; 

748520, 

3921930; 

750399, 

3921910: 

750382, 

3923100: 

746503, 

3923110; 

746521, 

3923660; 

748600, 

3923730; 

748644, 

3921900: 

750350, 

3921880; 

750316. 

3923110: 

746538, 

3923100: 

746559, 

3923740: 

748683, 

3923740; 

748707, 

3421860: 

750280, 

3921850; 

750267, 

3923090: 

746577, 

3923090; 

746605. 

3923750; 

748732, 

3923770: 

748765. 

3921840: 

750260, 

3921840: 

750258, 

3923100: 

746643, 

3923] 10: 

746706. 

3923850; 

748775. 

3923880: 

748774. 

3921820: 

750260, 

3921810; 

750277, 
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3921780; 
3921770; 
3921780; 
3921760; 
3921610; 
3921570; 
3921390; 
3921120; 
3921080; 
3920980; 
3920710; 
3920560; 

3920530; 

3920560; 

3920560; 

3920500; 

3920490; 

3920530; 

3920560; 

3920590; 

3920620; 

3920630; 

3920620; 

3920580; 

3920520; 

3920450; 

3920370; 

3920280; 

3920300; 

3920360; 

3920420; 

3920460; 

3920480; 

3920480; 

3920490; 

3920440; 

3920350; 
3920320; 
3920330; 
3920360; 


750286, 

750356, 

750414, 

750411, 

750371. 

750427, 

750422, 

750246, 

750183, 

749952. 

749813, 

749611. 

749556. 

749512. 

749485, 

749380, 

749338, 

749305. 

749311. 

749295, 

749223, 

749101. 

749076, 

749056, 

749058, 

749015, 

748931, 

748815, 

748816, 

748892. 

748898. 

748874. 

748830. 

748648, 

748579. 

748477. 

748417, 

748363, 

748310. 

748314. 


3921780; 

3921770; 

3921770; 

3921690; 

3921590; 

3921410; 

3921370; 

3921100; 

3921030; 

3920750; 

3920640; 

3920530; 

3920540; 

3920560; 

3920530; 

3920480; 

3920510; 

3920530; 

3920580; 

3920600; 

3920620; 

3920630; 

3920600; 

3920550; 

3920480; 

3920410; 

3920330; 

3920290; 

3920320; 

3920390; 

3920440; 

3920470; 

3920480; 

3920490; 

3920470; 

3920390; 

3920330; 

3920330; 

3920350; 

3920380; 


750300, 

750401, 

750424, 

750373. 

750381, 

750429, 

750261. 

750229, 

750128. 

749915. 

749685, 

749582, 

749531, 

749493, 

749480, 

749352, 

749324, 

749300, 

749307. 

749255, 

749121, 

749090. 

749063, 

749057, 

749053. 

748981. 

748829, 

748807, 

748878, 

748897, 

748890, 

748855, 

748771, 

748619, 

748511, 

748451, 

748396, 

748330, 

748308, 

748333, 


3920390; 

3920430; 

3920480; 

3920510; 

3920660; 

3920690; 

3920660; 

3920560; 

3920500; 

3920380; 

3920300; 

3920280; 

3920260; 

3920270; 

3920310; 

3920310; 

3920240; 

3920190; 

3920140; 

3920090; 

3920050; 

3920000; 

3919960; 

3919940; 

3919950; 

3919970; 

3919990; 

3919990; 

3919970; 

3919930; 

3919880; 

3919830; 

3919800; 

3919780; 

3919760; 

3919790; 

3919850; 

3919850; 

3919800; 

3919750; 


748356 

748438 

748464 

748362, 

748328, 

748295, 

748260, 

748231, 

748186, 

747994, 

747914, 

747818, 

747754, 

747723, 

747707, 

747654, 

747616, 

747531, 

747484, 

747464, 

747462, 

747460, 

747479, 

747505, 

747534, 

747569, 

747613. 

747645, 

747655, 

747642, 

747628, 

747659. 

747642, 

747565, 

747506, 

747380, 

747322, 

747277, 

747213, 

747191, 


3920400; 
3920460; 
3920490; 
3920610; 
3920690; 
3920690; 
3920620; 
3920520; 
3920470; 
3920310; 
3920280; 
3920270; 
3920260; 

3920290; 

3920320; 

3920270; 

3920210; 

3920160; 

3920120; 

3920070; 

3920030; 

3919980; 

3919950; 

3919940; 

3919960; 

3919990; 

3920000; 

3919980: 

3919950; 

3919900; 

3919870; 

3919810; 

3919790; 

3919760; 

3919770; 

3919820; 

3919860; 

3919830; 

3919770; 

3919730; 


748398, 

748459, 

748457, 

748332, 

748312, 

748283, 

748237, 

748216, 

748067, 

747954, 

747853, 

747778, 

747736, 

747719. 

747694. 

747640. 

747578, 

747501, 

747471, 

747460. 

747456. 

747466, 

747488, 

747521, 

747549. 

747588, 

747631, 

747652. 

747648, 

747629. 

747649, 

747658, 

747618, 

747534, 

747446, 

747335, 

747304, 

747253, 

747196, 

747196, 


3919720; 
3919630; 
3919600; 
3919570; 
3919530; 
3919490; 
3919490; 
3919500; 
3919480; 
3919440; 
3919440; 
3919420; 
3919290; 

3919190; 

3919110; 

3919050; 

3918950; 

3918890; 

3918820; 

3918770; 

3918700; 

3918650; 

3918640; 

3918580; 

3918520: 

3918480; 

3918440: 

3918390; 

3918340; 

3918290; 

3918260; 

3918240; 

3918200: 

3918170: 

3918120; 

3918070; 


747217, 

747495. 

747533, 

747548, 

747523, 

747478 

747410 

747373 

747349 

747302 

747268, 

747277, 

747309, 

747348, 

747375, 

747419, 

747478, 

747485, 

747459. 

747458, 

747463, 

747496. 

747562, 

747594, 

747620, 

747652, 

747663, 

747656, 

747652 

747649 

747698 

747748 

747783 

747786 

747790 

747763 


3919700; 
3919610: 
3919590; 
3919550; 
3919510; 
3919480; 
3919500; 
3919500: 
3919450 
3919440 
3919440; 
3919340: 
3919240; 
3919140: 
3919080: 
3919000; 
3918910; 
, 3918870: 
, 3918790; 
, 3918740; 
, 3918670; 
. 3918640; 
, 3918620: 
, 3918540: 
, 3918510; 
, 3918460; 
, 3918420: 
3918370; 
3918310: 
3918270: 
3918250 
3918220 
3918190 
3918140 
3918080 
3918050 


747426, 
747519, 
747545, 
747545, 
747498, 
747442, 
747391, 
747363, 
747328, 
747282, 
747262, 
747295, 
747329, 
747360, 
747398, 
. 747435, 
; 747484, 
; 747470. 
; 747455. 
; 747457, 
: 747474, 
; 747524. 
: 747581, 
; 747600, 
747636, 
747659. 
747662, 
747656, 
747645, 
747670, 
747720, 
747777, 
747787, 
747790, 
747778, 


(ii)  Note:  Map  3  fo'  iws: 
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Private 
Inholdings 


2.5  Kllomaton 


Scale  Approximately  1:50,000 

Map  3  -  Critical  Habitat 
for  Camatta  Canyon  Amole 


(D 


Dated:  October  15,  2002. 
Paul  Hoffman, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  02-26768  Filed  10-23-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 

[Docket  No.  02N-O4171 
RIN0910-AC48 

Applications  for  FDA  Approval  to 
Market  a  New  Drug:  Patent  Listing 
Requirements  and  Application  of  30- 
Month  Stays  on  Approval  of 
Abbreviated  New  Drug  Applications 
Certifying  That  a  Patent  Claiming  a 
Drug  Is  Invalid  or  Will  Not  be  Infringed 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  patent  listing  requirements 
for  new  drug  applications  (NDAs).  The 
proposal  would  clarifv'  the  types  of 
patents  that  must  and  must  not  be  listed 
and  revise  the  declaration  that  NDA 
applicants  must  provide  regarding  their 
patents  to  help  ensure  that  NDA 
applicants  list  only  appropriate  patents. 
The  proposal  would  also  revise  the 
regulations  regarding  the  effective  date 
of  approval  for  certain  abbreviated  new 
drug  applications  (ANDAs)  and  certain 
applications  submitted  under  section 
505(b)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (505(b)(2) 
applications).  In  certain  situations. 
Federal  law  bars  FDA  from  making  the 
approval  of  an  ANDA  or  505(h)(2) 
application  effective  for  30  months  if 
the  applicant  certified  that  the  patent 
claiming  a  drug  is  invalid  or  will  not  be 
infringed,  and  the  patent  owner  or  NDA 
holder  brings  suit  for  patent 
infringement.  The  proposal  also  would 
state  that  there  will  be  only  one 
opportunity  for  a  30-month  stay  in  the 
approval  date  of  each  ANDA  or 
505(b)(2)  application.  The  proposal  is 
designed  to  make  the  patent  listing 
process  more  efficient  and  to  enhance 
the  ANDA  and  505(b)(2)  application 
approval  processes. 
DATES:  Submit  written  or  electronic 
comments  by  December  23.  2002. 
Submit  written  comments  on  the 
information  collection  requirements  by 
November  25.  2002. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  comments  on  the 


information  collection  provisions  to  the 
Office  of  Information  and  Regulatory 
Affairs,  CJffice  of  Management  and 
Budget  (OMB),  New  E.xecutive  Office 
Bldg  .  723  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503.  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jarilyn  Dupont,  Office  of  Policy, 
Planning,  and  Legislation  (HFW-14), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-«27-33B0. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A    What  Is  the  Relationship  Between 
Patent  Listing.  Patent  Certification,  and 
the  Date  of  Approval  for  Certain 
Aj  plications:' 

Title  I  of  the  Drug  Price  Competition 
and  Patent  Term  Restoration  Act  (Public 
Law  98-417.  98  Stat.  1585  (1984) 
("Hatch-VVaxman  amendments")) 
amended  the  ad  to  authorize  the 
approval  of  duplicate  or  "generic" 
versions  of  approved  drug  products. 
Title  1  also  amended  section  505(b)(1)  of 
the  act  (21  U.S.C.  355(b)(1))  by  requiring 
all  NDA  applicants  to  file,  as  part  of  the 
NDA,  "the  patent  number  and  the 
expiration  date  of  any  patent  which 
claims  the  drug  for  which  the  applicant 
submitted  the  application  or  which 
claims  a  method  of  using  such  drug  and 
with  respect  to  which  a  claim  of  patent 
infringement  could  reasonably  be 
asserted  if  a  person  not  licensed  by  the 
owner  engaged  in  the  manufacture,  use, 
or  sale  of  the  drug."  Section  505(c)(2)  of 
the  act  imposes  a  similar  patent  listing 
obligation  on  persons  whose  NDAs  we 
have  approved  when  the  NDA  holder 
could  not  have  filed  the  patent 
information  with  its  application  (either 
because  the  application  was  filed  before 
the  act  required  NDA  applicants  to 
submit  patent  information  or  because 
the  patent  issued  after  we  had  approved 
the  NDA). 

We  publish  patent  information  in  our 
approved  drug  products  list  entitled 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations." 
The  list  is  known  popularly  as  the 
"Orange  Book"  because  of  its  orange- 
colored  cover 

The  Hatch-Waxman  amendments  also 
require  persons  submitting  a  505(b)(2) 
application  or  ANDA  to  make 
certifications  regarding  the  listed 
patents  pertaining  to  the  drug  which 
thev  intend  to  duplicate  (see  sections 
505(b)(2)(A)(i)  through  (b)(2)(A)(iv)  and 
505(i)(2)(A)(vii)(I)  through 
(j)(2)(A)(vii)(IV)  of  the  act).  In  brief, 
these  certifications  state  that: 


•  Patent  information  has  not  been 
filed; 

•  The  patent  has  expired: 

•  The  patent  will  expire  on  a  specific 
date;  or 

•  The  patent  is  invalid  or  will  not  be 
infringed. 

If  the  ANDA  or  505(b)(2)  application 
applicant  certifies  that  the  patent  is 
invalid  or  will  not  be  infringed  (a 
certification  known  as  a  "paragraph  FV" 
certification  because  it  is  the  fourth  type 
of  patent  certification  described  in  the 
act),  the  act  requires  the  applicant  to 
notifv  the  patent  owner  and  NDA  holder 
(see  sections  505(h)(3)  and  505(j)(2)(B) 
of  the  act.)  In  general,  the  notice  states 
that  an  abbreviated  application  has  been 
submitted  for  the  drug  with  respect  to 
which  the  paragraph  IV  certification  is 
made  and  also  includes  a  "detailed 
statement  of  the  factual  and  legal  basis 
of  the  applicant's  opinion  that  the 
patent  is  not  valid  or  will  not  be 
infringed"  (id.).  If  an  action  for  patent 
infringement  is  brought  within  45  days 
after  the  paragraph  IV  certification  has 
been  received,  then  we  may  not  make 
the  approval  of  an  abbreviated 
application  effective  for  30  months,  or 
such  shorter  or  longer  period  as  a  court 
may  order  or  the  date  of  a  court  decision 
(see  sections  505(c)(3)(C)  and 
505(j)(4)(B)(iii)oftheact). 

These  statutory  provisions  reflect  the 
Hatch-Waxman  amendments"  attempt  to 
balance  two  competing  interests: 
Promoting  competition  between  "brand- 
name"  cind  "generic"  drugs  and 
encouraging  research  and  innovation. 
The  act  promotes  competition  by 
creating  a  process  to  expedite  the  filing 
and  approval  of  ANDAs  and  505(b)(2) 
applications  and  for  resolving 
challenges  to  patents  before  marketing 
begins.  At  the  same  time,  the  act  seeks 
to  protect  the  patent  owner's  or  NDA 
holder's  interests  by  giving  it  the 
opportunity  to  list  patents,  to  receive 
paragraph  IV  certifications,  and  to  delay 
an  ANDA's  or  505(b)(2)  application's 
effective  date  of  approval  during  patent 
infringement  litigation.  (We  will  refer  to 
the  date  the  approval  is  made  effective 
as  the  "approval  date"  throughout  the 
remainder  of  this  preamble.) 

We  published  regulations  pertaining 
to  patent  listing  and  patent  certifications 
in  the  Federal  Register  on  October  3, 
1994  (59  FR  50338).  The  regulations 
regarding  the  submission  of  patent 
information  are  at  §§  314.50(h)  and 
314.53  (21  CFR  314.50(h)  and  314.53). 
while  the  patent  certification 
requirements  are  at  §§  314.50(i)  and 
314.94(a)(12)  for  505(b)(2)  applications 
and  ANDAs  respectively. 
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B.  What  Events  Led  to  This  Proposal':' 

In  recent  years,  we  have  seen  NDA 
applicants  list  new  patents  shortly 
before  other  listed  patents  for  the  same 
drug  product  are  scheduled  to  expire. 
Some  listings,  such  as  those  for  BuSpar 
(buspirone  hydrochloride),  Paxil 
(paroxetine  hydrochloride),  Tiazac 
(diltiazem  hydrochloride),  and  Prilosec 
(omeprazole),  have  resulted  in  high 
profile  litigation.  (We  discuss  some  of 
these  cases  in  section  II.A  of  this 
document.)  A  number  of  disputes  over 
recently  listed  patents  have  addressed 
whether  the  patent  meets  the  regulatory 
requirements  for  listing  in  the  Orange 
Book  and  have  sometimes  resulted  in 
decisions  that  are  not  entirely  consistent 
with  our  regulatory  policy  or  our 
interpretation  of  our  regulations. 

Additionally,  on  May  16,  2001.  the 
Bureau  of  Competition  and  the  Policy 
Planning  Staff  of  the  Federal  Trade 
Commission  (FTC)  submitted  a  citizen 
petition  (FDA  docket  number  OlP-0248) 
(FTC  Citizen  Petition)  that  requested  our 
guidance  concerning  the  criteria  that  a 
patent  must  meet  before  it  is  listed  in 
the  Orange  Book.  The  FTC  Citizen 
Petition  asked  us  to  clarify  several 
patent  listing  issues  and  indicated  that 
FTC  was  conducting  an  extensive  study 
of  generic  drug  competition.  FTC  issued 
the  study  in  July  2002,  in  a  report 
entitled  Generic  Drug  Entry  Prior  to 
Patent  Expiration:  An  FTC  Study  (FTC 
Report).  The  FTC  Report  focused  on  the 
procedures  used  to  facilitate  a  generic 
drug's  entry  into  the  market  before  the 
expiration  of  a  patent  or  patents  that 
pertain  to  the  brand-name  drug  product. 
The  FTC  Report  noted  that  FTC  had 
submitted  a  citizen  petition  to  us.  FTC 
also  recommended  that  the  law  be 
changed  to  "permit  only  one  automatic 
30-month  stay  per  drug  product  per 
ANDA  to  resolve  infringement  disputes 
over  patents  listed  in  the  Orange  Book 
prior  to  the  filing  date  of  the  generic 
applicant's  ANDA"  (see  FTC  Report  at 
page  ii).  The  FTC  Report  explained,  "To 
permit  only  one  30-month  stay  per  drug 
product  per  ANDA  should  eliminate 
most  of  the  potential  for  improper 
Orange  Book  listings  to  generate 
unwarranted  30-month  stays"  (id.  at 
page  V  (footnote  omitted)).  In  an 
appendix  to  its  report,  FTC  asked  that 
we  issue  a  regulation  or  guidance 
clarifying  whether  an  NDA  holder  could 
list  various  types  of  patents  in  the 
Orange  Book.  The  types  of  patents  for 
which  FTC  sought  clarification  were 
patents  that  claimed  metabolites, 
polymorphs,  or  intermediates,  product 
by  process  patents,  and  double  patents 
(see  FTC  Report  at  pages  A-39-A-45). 


II.  Description  of  the  Proposed  Rule 

Given  these  patent  listing  issues,  the 
FTC  citizen  petition,  and  the  FTC 
Report,  we  decided  to  issue  this 
proposed  rule  to  help  NDA  applicants 
and  NDA  holders  determine  whether 
specific  patents  must  be  submitted  to  us 
for  listing  and  to  help  505(b)(2) 
application  applicants,  ANDA 
applicants,  and  other  interested  parties 
determine  whether  a  patent  listing  is 
proper.  This  proposed  rule  will  address: 

•  The  types  of  patents  that  must  and 
must  not  be  listed; 

•  The  patent  certification  statement 
that  NDA  applicants  must  submit  as 
part  of  an  NDA,  an  amendment  to  an 
NDA,  or  a  supplement  to  an  NDA;  and 

•  The  30-month  stay  in  effective  dates 
of  approval  for  a  505(b)(2)  application  or 
an  ANDA, 

A.  Proposed  §  314.53(b)— What  Patents 
Must  Be  Listed  in  the  Orange  Book? 
1.  What  Does  the  Current  Regulation 

Sav? 

Our  patent  listing  regulation,  at 
§  314.53,  applies  to  persons  submitting 
an  NDA,  an  amendment  to  an  NDA.  or 
a  supplement  to  an  NDA.  Section 
314.53(b)  describes  the  patents  for 
which  information  must  be  submitted 
and  states,  in  part,  that  the  applicant: 

•  *  *  shall  submit  information  on  eai  h 
patent  that  claims  the  drug  that  is  the  suhjec  t 
of  the  new  drug  application  or  amendment  or 
supplement  to  it  and  with  respect  to  whi(  h 

a  claim  of  patent  infringement  could 
reasonably  be  asserted  if  a  person  not 
licensed  by  the  owner  of  the  patent  engaged 
in  the  manufacture,  use,  or  sale  of  the  drug  . 
product.  For  purposes  of  this  part,  such 
patents  consist  of  drug  substance  (ingredient) 
patents,  drug  product  (formulation  and 
composition)  patents,  and  method  of  use 
patents.  Process  patents  are  not  covered  by 
this  section  and  information  on  proc;ess 
patents  mav  not  be  submitted  to  FDA. 

Section  314.53  reflects  the  statutory 
provision  that  requires  NDA  applicants 
to  file  the  patent  number  and  expiration 
date  of  any  patent  which  "claims  the 
drug  for  which  the  applicant  submitted 
the  application  or  which  claims  a 
method  of  using  such  drug  and  with 
respect  to  which  a  claim  of  patent 
infringement  could  reasonably  be 
asserted  if  a  person  not  licensed  by  the 
owner  engaged  in  the  manufacture!. ] 
use,  or  sale  of  the  drug"  (see  section 
505(b)(1)  of  the  act).  Thus,  both  the  act 
and  our  regulations  establish  two 
distinct  criteria  for  a  patent  intended  for 
listing  in  the  Orange  Book:  (1)  The 
patent  must  claim  the  approved  drug 
product  or  a  method  of  using  the 
approved  drug  product;  and  (2)  the 
patent  must  be  one  with  respect  to 
which  a  claim  of  patent  infringement 
could  reasonably  be  asserted  if  a  person 


not  licensed  by  the  patent  owner  sought 
to  engage  in  the  drug's  manufacture, 
use,  or  sale. 

2.  How  Have  We  Interpreted  the 
Regulation? 

As  we  mentioned  earlier  in  section  IB 
of  this  preamble,  the  FTC  Citizen 
Petition  sought  our  guidance  on 
whether  an  NDA  holder  can  list  d  patent 
claiming  an  unapproved  aspect  of  an 
approved  drug.  "The  petition  maintained 
that  the  act  and  our  regulations  do  not 
allow  listing  of  a  patent  that  claimod 
"onlv  an  unapproved  component,  an 
unapproved  formulation,  or  an 
unapproved  use  of  a  drug  product"  (see 
FTC  Citizen  Petition  at  page  3). 

Our  longstanding  interpretation  is 
that  the  term  "drug"  in  the  patent  listing 
provisions  means  the  approved  drug 
product.  We  successfully  argued  in 
Pfizer  v.  FDA.  753  F.  Supp.  171  (D.  Md. 
1990).  that  the  term  "drug"  as  used  in 
sections  505(b)(1)  and  505(c;)(2)  of  the 
act  refers  to  the  "drug  product  '  for 
which  the  NDA  was  filed.  Pfizer  had 
maintained  that  "drug"  meant  both  the 
drug  substance  (active  ingredient)  and 
the  drug  product,  and  thus  any  patent 
claiming  any  drug  product  which 
contained  the  active  ingredient  that  was 
the  subject  of  the  approved  NDA  must 
be  submitted,  regardless  of  whether  the 
patent  claims  the  approved  drug 
product  itself.  This  case  began  with  our 
refusal  to  list  a  patent  in  the  Orange 
Book  because  Pfizer  did  not  certify  that 
the  drug  and  the  formulation  or 
composition  of  the  drug  claimed  by  the 
patent  were  currently  approved.  The 
drug  dosage  form  covered  by  Pfizer's 
approved  NDA  was  a  capsule,  but  the 
patent  Pfizer  had  sought  to  list  claimed 
a  tablet. 

The  court  upheld  our  position  that: 
(1)  An  NDA  approval  covers  a  specific 
drug  product;  (2)  the  approved  drug 
product  becomes  the  listed  drug;  and  (3) 
ANDA  applicants  must  certify  only  to 
patents  claiming  that  listed  drug,  the 
court  found  that  "FDA's  interpretation 
is  not  only  reasonable  but  also 
consistent  with  the  language  of  the 
statute.  Congressional  intent,  prior 
judicial  interpretations  of  121  U.S.C.j 
§  355,  and  the  agency's  own 
regulations"  (see  753  F.  Supp.  at  171- 
72).  It  also  found  that  section  505(b)(1) 
of  the  act  modifies  the  statutory 
definition  of  "drug"  at  section  201(g)(1) 
of  the  Act  (21  U.S.C.  321(g)(1))  to  allow 
listing  only  of  patents  which  claim  the 
drug  "for  which  the  applicant  submitted 
the  application."  Further,  the  court 
noted  that  sections  505(b)(1)(B)  and  (C) 
of  the  act  require  that  an  NDA 
application  contain  "a  full  list  of  the 
articles  used  as  components  of  such 
drug"  and  "a  full  statement  of  the 
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composition  of  such  drug,"  and  that 
these  requirements  made  sense  only  for 
a  drug  product  and  not  for  a  drug 
substance  that  was  independent  of  the 
approved  NDA.  Because  Pfizer's  NDA 
covered  a  specific  drug  product  in 
capsule  form  (as  opposed  to  covering 
the  drug  product's  active  ingredient 
alone  or  covering  other  dosage  forms 
that  contain  the  active  ingredient),  the 
court  held  that  Pfizer  could  not  list  the 
patent  covering  the  tablets. 

In  1994,  after  the  P/Jzpr  decision  had 
issued,  we  published  a  final  rule  that 
codified  the  patent  listing  requirement 
at  21  CFR  314.53  (see  .59  FR  50338 
(October  3.  1994)).  Although  the  rule 
repeated  the  statutory  requirement  that 
the  patent  must  claim  the  drug  that  is 
the  subject  of  the  NDA.  the  final  rule 
replaced  the  proposed  rule's  reference 
to  patents  consisting  of  "drug 
(ingredient)  patents  "  with  patents 
consisting  of  "drug  substance 
(ingredient)  patents  "  (see  59  FR  50338 
at  50343)  (emphasis  added).  We  also 
replaced  "patents  that  claim  a  drug  or 
drug  product  '  with  "patents  that  claim 
a  drug  suhstancp  or  drug  product"  [id] 
(emphasis  added).  Our  intent  was  to 
clarify  that  the  rules  reference  to 
"drug"  in  the  phrase  "drug  or  drug 
product"  was  intended  to  mean  "drug 
substance"  rather  than  "drug  product." 
(The  rule  mentioned  drug  products 
separately.)  We  made  this  change 
because  some  patents  claim  the 
approved  drug  product's  active 
ingredient  rather  than  the  entire  drug 
product  (i.e.,  the  drug  product's  active 
and  inactive  ingredients).  In  other 
words,  if  the  patent  claims  the  drug 
substance  that  was  approved  in  the 
NDA.  it  must  be  listed. 

However,  some  courts  interpreted 
§  314.53  differently  than  we  had 
intended.  In  Zenith  Laboratories,  Inc.  v. 
Abbott  Laboratories.  Inc..  1996  WL 
33344963  (D.  N.J.  1996),  Abbott  had 
listed  patents  for  the  dihydrate  form  of 
terazosin  hydrochloride  (the  drug 
substance  in  the  NDA-apprtJved  product 
whose  trade  name  was  Hvtrin)  and  also 
for  the  anhydrous  form  of  terazosin 
hydrochloride  that  differed  from 
Hytrin's  drug  substance  only  in  its 
crystalline  forms.  (An  anhydrous  form 
of  a  chemical  contains  no  water 
molecules,  whereas  a  dihydrous  form 
contains  two  water  molecules.)  Zenith 
had  filed  an  ANDA  to  market  a  drug 
product  containing  a  different  form  of 
terazosin  hydrochloride,  and  claimed 
that  the  active  ingredient  in  its  product 
had  a  different  crystalline  stnicture  from 
Hytrin,  did  not  infringe  the  patent  on 
Hytrin,  and  that  Abbott's  patents  on  the 
anhydrous  form  of  the  active  ingredient 
did  not  cover  the  approved  drug 


product.  The  court  found  that  the 
patents  at  issue  did  claim  the  approved 
drug  product.  The  court  interpreted 
t>  314.53(b)  to  mean  that,  if  a  patent 
claims  the  drug  substance  of  an 
approved  drug  product,  then  the  patent 
is  covered  by  the  approved  drug  product 
and  may  be  listed  in  the  Orange  Book 
even  if  the  patent  claims  a  form  of  the 
drug  substance  that  is  different  than  the 
form  in  the  approved  drug  product. 
Moreover,  the  court  indicated  that  we 
may  approve  an  ANDA  for  a  drug 
product  that  contains  the  patented  form 
of  the  active  ingredient.  The  court  also 
cited  two  statements  from  the  Orange 
Book  to  support  its  ruling  that  different 
forms  of  the  same  active  ingredient  may 
be  considered  pharmaceuticallv 
equivalent  if  their  dissolution, 
solubility,  and  absorption  are  the  same 
as  the  listed  drug.  The  court  concluded 
that  the  patents  were  likely  to  be 
construed  as  claiming  the  drug 
substance  for  the  NDA-approved  drug 
regardk'ss  of  the  differences  in 
hydration. 

In  Ben  Venue  Laboratories,  Inc.  v. 
Novartis  Pharmaceutical  Corp..  10  F. 
Supp.2d  446  (D  N.J.  1998).  Novartis  had 
listed  a  patent  which  claimed  the 
crystalline  pentahydrate  form  of  Aredia 
(pamidronate  disodium).  The  ANDA 
applicant  argued  that  the 
appropriateness  of  the  patent  listing 
turned  on  whether  Novartis'  approved 
product  contained  a  crystalline  hydrate 
of  pamidronate  [id.  at  page  453).  'The 
parties  did  not  dispute  that  the  final 
drug  product  did  not  contain  the 
pentahydrate  form  of  pamidronate. 
Novartis  admitted  that  its  dosage  form 
contained  an  anhydrous  form  of 
pamidronate,  but  argued  that  patent  was 
properly  submitted  because  the  patent 
covered  the  "drug  substance"  and 
because  tj  314.53  required  the  listing  of 
such  patents  [id.].  The  court  found  that 
it  was  proper  to  list  a  patent  that  claims 
a  component  of  the  approved  drug 
product  even  when  that  component 
does  not  appear  in  the  exact  same  form 
in  the  final  drug  product  [id.  at  pages 
453-457).  The  court  distinguished  the 
Pfizer  opinion  as  depending  largely  on 
the  applicant's  attempt  to  list  a  patent 
for  a  new.  unapproved  tablet  [id.  at  page 
455). 

The  court  also  noted  that  Pfizer 
predated  our  1994  final  rule  and  stated 
that: 

The  statute  governing  listing  of  patents 
merelv  slates  that  NDA  applicants  shall  file 
"any  patent  which  claims  the  drug."  21 
IJ.S.C.  §  JSr)(b)(l)  The  regulations  clearly 
indicate  that  the  FU.^  interprets  the 
ambiguous  term  "drug"  in  21  U.S.C. 
§  J55(b)(  1 )  to  include  certain  drug  substances 
or  active  ingredient  patents,  and  requires 


their  listing  in  the  Orange  Book.  The  Court 
concludes  that  the  FDA's  construction  of  the 
statute  to  require  listing  of  certain  drug 
substance  patents  as  well  as  drug  product 
patents  is  a  permissible  reading  of  the  statute, 
and  the  parties  do  not  argue  otherwise.  See 
Chevron.  L'.S.A..  Inc.  v.  Natural  Resources 
Defense  Counsel  |sic|,  467  U.S.  837  (1984). 
Therefore  Ben  Venue's  assertion  that   'the 
drug  substance  or  active  ingredient  does  not 
determine  proper  listing"  and  that  "the  drug 
product — and  it  alone — controls  the  proper 
listing.  "*  *  *  are  inaccurate.  See  10  F. 
Supp.2d  at  page  455. 

Although  we  were  not  a  party  to  the 
litigation,  we  implicitly  did  not  accept 
the  conclusion  or  reasoning  of  the 
Zenith  Laboratories  and  Ben  Venue 
Laboratories  decisions.  On  February  7, 
2001,  we  wrote  to  Biovail  Laboratories 
to  confirm  the  propriety  of  a  corrected 
patent  listing  under  §  314.53(f).  Biovail 
had  changed  its  manufacturing  process 
for  Tiazac  (diltiazem  hydrochloride), 
but  had  not  sought  our  approval  before 
making  those  changes.  The  approved 
product  contained  diltiazem 
hydrochloride  in  time-release  coated 
beads,  whereas  Biovail's  changed 
product  contained  both  immediate 
release  diltiazem  hydrochloride  powder 
and  time-release  coated  beads,  biovail 
asserted  that  the  changes  were  within 
the  scope  of  its  approved  NDA.  yet  we 
learned  about  the  changes  only  through 
litigation  between  Biovail  and  another 
company.  In  our  letter  to  Biovail,  we 
stated  that.  "FDA  does  not  list  patents 
for  drug  substances,  compositions, 
formulations  and  methods  of  use  that 
are  not  approved  for  the  listed  drug" 
(see  Letter  from  Ralph  Lillie,  Director. 
Office  of  Information  Technology. 
Center  for  Drug  Evaluation  and 
Research,  to  Biovail  Laboratories,  Inc., 
dated  March  23.  2001).  We  also  took  the 
position  that  Biovail  had  to  submit  a 
supplement  to  its  NDA  to  cover  the 
immediate  release  diltiazem  component 
and  stated  that: 

Patents  for  drug  substances,  composition, 
formulations,  and  methods  of  use  that  are  not 
approved  for  the  listed  drug  are  not  listed  in 
the  Orange  Book.  .\  patent  submitted  in  an 
application  or  supplement  that  is  not  yet 
approved  will  be  listed  in  the  Orange  Book 
only  if.  and  when  the  drug  product  is 
approved. 
(See  id.  at  page  2.) 

On  November  21.  2000.  we  responded 
to  a  citizen  petition  (FDA  docket 
number  OOP-0499)  submitted  by  Lord, 
Bissell  &  Brook  on  behalf  of  Apotex.  Inc. 
The  petition  asserted,  in  part,  that  two 
patents  claiming  anhydrous  forms  of 
paroxetine  hydrochloride  did  not  claim 
the  hemihydrate  listed  drug.  (An 
anhydrous  form  of  paroxetine 
hydrochloride  has  no  water  molecules 
associated  with  it.  whereas  a 
hemihydrate  form  has  one  water 
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molecule  associated  with  every  two 
paroxetine  molecules.)  Relying  on  the 
NDA  holder's  representations  that  the 
patents  claimed  the  approved  drug 
product,  we  concluded  that  the  patents 
had  been  correctly  submitted  for  listing. 
We  stated  that,  "Patents  must  be  listed 
if  they  claim  the  drug  substance,  or 
active  ingredient,  of  an  approved  drug 
product,  or  if  they  claim  a  drug 
substance  that  is  the  component  of  such 
a  product"  (Response  from  Janet 
Woodcock,  M.D.,  Director,  Center  for 
Drug  Evaluation  and  Research,  to  Hugh 
L.  Moore  et  al..  Lord,  Bissell  &  Brook, 
dated  November  21,  2000,  at  page  6 
(footnote  omitted)).  In  a  footnote,  we 
noted  that  our  position  was  "fully 
consistent  with  Pfizef  because  the 
Pfizer  case  "involved  the  question  of  the 
listing  of  patents  for  a  drug  in  a  dosage 
form  other  than  the  dosage  form 
approved  by  FDA"  [id.  at  page  6,  note 
18),  whereas  the  paroxetine  situation 
involved  a  patent  which,  according  to 
the  NDA  holder,  claimed  the  approved 
drug  product.  We  further  stated  that  we 
considered  anhydrous  and  hemihydrous 
forms  of  drug  substances  to  be 
pharmaceutical  equivalents  and  to 
contain  the  same  active  ingredient  [id.  at 
page  6,  note  16).  We  cited  Zenith 
Laboratories  and  Ben  Venue 
Laboratories  for  the  proposition  that 
courts,  rather  than  FDA,  would  resolve 
whether  the  patent  covered  the 
approved  drug.  Our  letter  did  not  take 
issue  with  the  holdings  of  those  courts 
[id.  at  page  5,  note  13). 

Recently,  in  Andrx  Pharmaceuticals, 
Inc.  V.  Biovail  Corp.,  276  F.Sd  1368 
(Fed.  Cir.  2002),  a  case  involving  the 
patent  listing  correspondence  with 
Biovail  Laboratories  described  in  a 
preceding  paragraph,  the  coiul  held  that 
"the  critical  question  is  the  relationship 
of  the  patent  to  the  drug  products  and 
drug  substances  covered  by  the  NDA" 
[id.  at  page  1376).  The  issue  in  the 
Andrx  Pharmaceuticals  case  was 
Biovail's  listing  of  a  patent  that  claimed 
an  extended  release  formulation  of 
diltiazem  that  was  different  from  the 
one  we  had  approved.  In  a  footnote,  the 
Court  of  Appeals  for  the  Federal  Circuit 
cited  our  1994  final  rule  and  interpreted 
the  final  rule  as  changing  our  patent 
listing  procedures  [id.  at  page  1377,  note 
5).  The  court  stated  that  our  supposed 
change  in  position  was  a  "more  liberal 
construction"  of  the  statute  and  led  to 
more  patents  being  listed  in  the  Orange 
Book  (id.). 

3.  Which  Patents  Would  the  Proposal 
Require  to  Be  Listed  or  Not  Listed? 

Given  these  court  decisions  which  are 
not  entirely  consistent  with  our  policies, 
the  FTC  Report,  the  FTC  Citizen 
Petition,  and  other  documents 


questioning  patent  listing  requirements 
we  decided  to  clarify  our  regulations  to 
describe  the  types  of  patents  that  must 
and  must  not  be  listed.  Consequently, 
proposed  §  314.53(b)  would  state,  in 
relevant  part,  that  an  applicant 
submitting  an  NDA.  amending  an  NDA. 
or  submitting  a  supplement  to  an  NDA: 

*  *  *  shall  submit  information  on  each 
patent  that  claims  the  drug  or  a  method  of 
using  the  drug  that  is  the  subject  of  the  new- 
drug  application  or  amendment  or 
supplement  to  it  and  with  respect  to  which 
a  claim  of  patent  infringement  could 
reasonably  be  asserted  if  a  person  not 
licensed  by  the  owner  of  the  patent  engaged 
in  the  manufacture,  use,  or  sale  of  the  drug 
product.  For  purposes  of  this  part,  such 
patents  consist  of  drug  substance  (ingredient) 
patents,  drug  product  (formulation  and 
composition)  patents,  product  b\  process 
patents,  and  method  of  use  patents.  Process 
patents,  patents  claiming  packaging,  patents 
claiming  metabolites,  and  patents  claiming 
intermediates  are  not  covered  by  this  section, 
and  information  on  these  patents  may  not  be 
submitted  to  FD.^.  For  patents  that  claim  the 
drug  substance,  the  applicant  shall  submil 
information  only  an  those  patents  that  claim 
the  drug  substance  that  is  the  subject  of  the 
pending  or  approved  application  or  that 
claim  a  drug  substance  that  is  the  same  as 
the  active  ingredient  that  is  the  subject  of  the 
approved  or  pending  application  within  the 
meaning  of  section  .'i0.iljll2llA)liil  of  the  Act. 
For  patents  that  claim  a  drug  product,  the 
applicant  shall  submit  information  only  on 
those  patents  that  claim  a  drug  product  that 
is  the  subject  of  a  pending  or  approved 
application.  For  patents  that  claim  a  method 
of  use.  the  applicant  shall  submit 
information  only  on  those  patents  that  claim 
indications  or  other  conditions  of  use  that  are 
the  subject  of  a  pending  or  approved 
application.  For  approved  applications,  the 
applicant  shall  identify  the  indication  or 
other  condition  of  use  in  the  approved 
labeling  that  corresponds  to  the  listed  patent 
and  claim  identified.  *  *  * 
We  have  italicized  the  new  or  revised 
regulatory  language  to  make  it  more 
readily  identifiable  for  this  preamble 
discussion.  We  explain  the  proposed 
changes  in  more  detail  in  the  following 
paragraph. 

a.  What  Patents  Must  Not  Be  Listed 
Under  the  Proposal? 

Proposed  §  314.53(a)  would  expressly 
state  that  information  on  patents 
claiming  packaging,  patents  claiming 
metabolites,  and  patents  claiming 
intermediates  must  not  be  submitted.  In 
general,  we  find  that  these  patents  fail 
to  meet  the  two  prong  criteria  for  listing 
because  they  do  not  claim  the  approved 
drug  product. 

Patents  claiming  a  drug  product's 
packaging  or  container  may  not  be 
listed.  We  find  that,  although 
information  regarding  a  drug's 
packaging  or  container  is  part  of  an 
NDA  (see  21  CFR  314.50(d)(l)(ii)(a)).  we 
do  not  approve  that  packaging  or 


container  per  se.  The  packaging  or 
container  is  therefore  distinct  from  the 
approved  drug  product,  so  a  patent  that 
claims  a  type  of  packaging  or  container 
fails  to  satisf\'  the  first  prong  because 
the  patent  does  not  claim  the  drug.  In 
addition,  in  contrast  to  the  active 
ingredient,  inactive  ingredients,  and 
conditions  of  use,  the  Hatch-Waxman 
amendments  do  not  identify  a  listed 
drug's  packaging  or  container  as  an 
element  for  us  to  review  or  c;unsider  in 
determining  whether  to  approve  an 
ANDA  or  505(b)(2)  application. 

The  failure  to  claim  the  approved 
product  is  especially  apparent  for 
patents  claiming  metabolites  because 
those  metabolites  exist  only  after  a 
person  has  taken  the  drug  and  his  or  her 
body  has  broken  the  drug  down  into  the 
metabolite.  While  there  have  been  no 
court  decisions  regarding  the  listing  of 
patents  claiming  a  metabolite,  one  coun 
has  examined  whether  a  person  can 
seek  patent  term  restoration  for  a  patent 
claiming  a  metabolite  rather  than  the 
approved  drug  itself.  In  Hoechst-Roussel 
Pharmaceuticals,  Inc.  v.  Lehman.  103 
F.3d  756  (Fed.  Cir.  1997).  a  court  had  to 
decide  whether  the  Patent  and 
Trademark  Office  correctly  interpreted 
the  patent  term  extension  provisions  at 
35  U.S.C.  156.  The  patent  term 
extension  provisions  were  part  of  the 
Hatch-Waxman  amendments  (as  Title  il 
of  the  Hatch-Waxman  amendments). 
The  patent  term  extension  provisions 
require  that  the  patent  for  which  an 
extended  term  is  sought  to  "claim"  the 
approved  drug  (see  35  U.S.C.  156(a)  and 
156(g)(1)(B)  (discussing  how  a  product 
must  have  been  subject  to  a  regulatory 
review  period  before  its  commercial 
marketing  or  use  and  defining  the 
regulatory  review  period,  in  part,  in 
terms  of  an  NDA  approval)).  However, 
the  patent  in  question  claimed  a 
metabolite  rather  than  the  approved 
drug  itself.  The  court  considered  the 
meaning  of  the  term  "claim.  "  and  the 
term's  relationship  to  the  concept  of 
infringement,  and  concluded  that  a 
patent  claiming  a  metabolite  or  the  use 
of  a  metabolite  does  not  claim  the 
approved  drug  product.  The  court's 
reasoning  and  conclusion  are  equally 
applicable  to  patent  listings.  Therefore, 
we  conclude  that  a  patent  claiming  a 
metabolite  does  not  claim  an  approved 
drug  and  does  not  meet  the  statutory 
requirements  for  listing  in  the  Orange 

Book. 

The  proposal  would  also  instruct 
applicants  not  to  submit  patent 
information  if  the  patent  claims  an 
intermediate.  Intermediates  are 
materials  that  are  produced  during  the 
steps  of  the  processing  of  active 
pharmaceutical  ingredient,  but  are  not 
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present  in  the  final  drug  product 
themselves  {see  Food  and  Drug 
Administration.  'Guidance  for  Industr\': 
Q7A — Good  Manufacturing  Practice 
Guidance  for  Active  Pharmaceutical 
Ingredients"  (August  2001)).  Under 
existing  FDA  regulations,  intermediates 
are  "in-process  materials"  rather  than 
drug  substances  or  even  drug 
components  (see  21  CFR  210.:i(b)(9): 
211.110).  Thus,  patents  that  claim 
intermediates  do  not  claim  the  approved 
drug  product  and.  for  that  reason,  fail 
the  first  prong  for  listing 

We  note  that,  as  is  currently  tht;  case. 
patents  that  claim  methods  of  use  that 
are  not  approved  for  the  listed  drug  or 
are  not  the  subject  of  a  pending 
application  may  not  be  submitted. 

D.  What  Additional  Patents  Would  the 
Proposal  Require  to  be  Listed? 
1.  Product  by  Process  Patents 

The  proposal  would  include  "product 
by  process  patents"  in  the  class  of 
patents  that  must  be  listed  because 
product  by  process  patents  are  a  type  of 
product  patent.  In  brief,  a  product  by 
process  patent  claims  a  product  by 
using  or  listing  process  steps  to  wholly 
or  partially  define  the  claimed  product 
(see  In  re  luck.  476  F.2d  650  (C.C.P.A. 
1973);  /n  re  Brown.  459  F.2d  531.  535 
(C.C.P.A.  1972)).  In  a  product  by  process 
patent,  the  claims  must  particularly 
point  out  and  distinctly  claim  the 
product  or  genus  of  products  for  whic:h 
patent  protection  is  sought  (see  In  re 
Brown.  459  F.2d  at  page  535).  These 
patents,  therefore,  meet  the  two-prong 
criteria  for  patent  listing  because  they 
claim  the  approved  drug  product  and 
are  of  a  type  with  respect  to  which  a 
claim  of  patent  infringement  could 
reasonably  be  made  if  a  person  not 
licensed  by  the  patent  owner  engaged  in 
the  manufacture,  use.  or  sale  of  the 
drug;  consequently,  including  product 
by  process  patents  in  the  class  of  patents 
that  must  be  listed  is  appropriate. 

We  must  emphasize  that  product  by 
process  patents  differ  from  process 
patents  because,  in  a  product  by  process 
patent,  the  patented  invention  is  the 
product  (as  opposed  to  the  process  used 
to  make  the  product)  (see  In  re 
Bhdgeford.  357  F.2d  679.  682  (C.C.P.A. 
1966)).  Section  505(b)(1)  of  the  act  does 
not  require  information  on  process 
patents,  and  we  do  not  list  process 
patents  in  the  Orange  Book  (see 
§^  314.50(i)(2)  and  314.53(b)). 

We  are  concerned,  however,  that 
persons  unfamiliar  with  patent  law 
might  confuse  product  by  process 
patents  with  process  patents,  and  seek 
to  list  process  patents  with  us. 
Therefore,  we  invite  comment  on  wavs 
to  ensure  that  only  appropriate  product 
by  process  patents  are  listed,  while 


maintaining  the  act's  restriction  against 
listing  process  patents. 
2.  Patents  Claiming  a  Different  Form  of 
the  Drug  Substance 

Section  314.53(b)  currently  states. 
"For  patents  that  claim  a  drug  substance 
or  drug  product,  the  applicant  shall 
submit  information  only  on  those 
patents  that  claim  a  drug  product  that  is 
the  subject  of  a  pending'or  approved 
application."  The  proposal  would  revise 
this  .sentence  to  read  as  follows: 

Kiir  patmits  thai  i  laim  the  drug  substance. 
thn  ,ip|ih(  ant  shall  submit  information  onlv 
nil  those  patents  that  claim  the  drug 
suhslanre  that  is  the  subject  of  the  pending 
or  ap(irnved  applitalion  or  that  c  laim  a  drug 
substance  that  is  the  same  as  the  active 
ingredient  that  is  the  subject  of  the  approved 
or  pending  appli(  ation  within  the  meaning  of 
section  50.=)(j)(2)(A)(ii)  of  the  a(t.  For  patents 
that  claim  a  drug  product,  the  applicant  shall 
submit  information  only  on  those  patents 
that  1  laim  a  drug  j)rodu('t  that  is  the  subject 
of  a  [lending  or  approved  applit  ation. 
This  would  mean  that  an  applicant 
would  be  able  to  submit  patent 
information  on  a  drug  substance  even 
when  the  patented  drug  substance  was 
a  different  form  than  the  drug  substance 
that  is  the  subject  of  the  pending  or 
approved  NDA  as  long  as  the  drug 
substances  are  the  "same"  active 
ingredient  under  section  505(j)(2)(A)(ii) 
of  the  act.  Whether  two  different  drug 
substances  are  the  "same"  active 
ingredient  is  a  scientific  determination 
based  upon  the  specific  characteristics 
of  the  drug  substances  involved.  We 
have,  for  example,  determined  that 
anhydrous  and  hydrated  entities,  and 
different  polymorphs  (different 
crystalline  forms  of  the  same  substance), 
may  be  the  "same"  active  ingredient 
(see  Food  and  Drug  Administration, 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations." 
22nd  Ed.,  section  1.7  at  page  xv  (2002)). 
Therefore,  for  example,  if  the  approved 
drug  substance  was  an  anhyrdrate.  and 
the  patent  claimed  a  hemihydrate, 
proposed  ^  314.53(b)  would  allow  the 
applicant  to  submit  patent  information 
for  the  hemihydrate  j/the  anhydrate  and 
hemihydrate  are  the  "same"  active 
ingredient. 

In  making  a  determination  that  two 
drug  substances  are  the  same  active 
ingredient,  the  NDA  holder  should 
consider  whether  the  drug  substances 
can  be  expected  to  perform  the  same 
with  respect  to  such  characteristics  as 
dissolution,  solubility,  and 
bioavailability.  We  invite  comment  on 
whether  we  should  revise  the  codified 
language  to  require  the  NDA  holder  to 
submit  additional  information  regarding 
the  basis  for  the  assertion  that  the  drug 
substances  are  the  same  active 
ingredient. 


We  recognize  that  allowing  NDA 
applicants  and  NDA  holders  to  submit 
such  patent  information  appears  to 
conflict  with  our  longstanding  position 
that  the  patent  must  claim  the  approved 
drug  product  or  the  drug  product  that  is 
the  subject  of  the  application.  However, 
we  believe  this  change  in  our  patent 
listing  policy  is  both  reasonable  and 
appropriate,  and  may  even  conserve 
agency  and  industry  resources.  Our 
rationale  for  allowing  such  drug 
substance  patents  to  be  listed  depends, 
in  large  part,  on  our  position  concerning 
pharmaceutical  and  therapeutic 
equivalence.  We  consider  drug  products 
to  be  pharmaceutically  equivalent  if 
they  have  the  same  active  ingredient{s), 
the  same  dosage  form,  the  same  route  of 
administration,  and  are  identical  in 
strength  or  concentration.  We  consider 
drug  products  to  be  therapeutically 
equivalent  if  they  are  pharmaceutically 
equivalent  and  can  be  expected  to  have 
the  same  clinical  effect  and  safety 
profile  when  administered  to  patients 
under  the  conditions  specified  in  the 
labeling.  A  major  premise  in  the  ANDA 
approval  system  is  that  the  ANDA  drug 
is  therapeutically  equivalent  to  the 
brand-name  or  "reference  listed  drug." 
In  assessing  whether  the  active 
ingredients  in  the  reference  listed  drug 
and  the  generic  drug  product  are  the 
'same."'  and  would  support  a 
determination  of  therapeutic 
equivalence,  we  have  concluded  that,  in 
certain  instances,  the  generic  drug's 
active  ingredient  does  not  have  to  have 
the  exact  physical  form  as  the  reference 
listed  drug's  active  ingredient  (see  Letter 
from  Dennis  Baker,  Associate 
Commissioner  for  Regulatory  Affairs, 
FDA,  to  Donald  O.  Beers  and  David  C. 
Korn,  Arnold  &  Porter,  and  to  William 
1.  McNichol,  Jr.,  Marc  J.  Scheineson,  and 
Tracy  Zurzolo  Frisch,  Reed  Smith  LLP, 
dated  February  15,  2002,  at  pages  3—4, 
7,  9-11).  We  have  approved  ANDAs 
when  the  drug  substance  in  the  generic 
drug  product  was  a  different  polymorph 
than  the  drug  substance  in  the  listed 
drug.  These  products  are  therapeutically 
equivalent. 

If  a  generic  drug  product  can  be  the 
"same  '  as  the  reference  listed  drug, 
notwithstanding  differences  in  the  drug 
substances'  physical  form,  then  it  is 
consistent  to  interpret  "drug  substance," 
for  purposes  of  listing  patent 
information,  as  including  drug 
substances  having  different  physical 
forms.  We  note  that  the  Hatch-Waxman 
amendments  contained  the  patent 
listing  and  ANDA  provisions  in  the 
same  title,  so  it  would  be  logical  for  us 
to  interpret  these  two  provisions  of  the 
act  in  a  consistent  manner  (see  Ben 
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Venue  Laboratories,  10  F.Supp.2d,  at 
page  457). 

Additionally,  it  is  conceivable  that  an 
ANDA  applicant  may  file  an  ANDA  for 
a  drug  product  that  contains  a  drug 
substantia  that  does  not  share  the  same 
chemical  structure  as  the  NDA- 
approved  drug,  but  is  nevertheless 
covered  by  a  patent.  For  example, 
assume  that  the  NDA  drug  is  a  hydrated 
form  of  the  drug  substance,  and  the 
ANDA  drug  substance  would  be  an 
anhydrate.  If  the  patent  for  the  NDA 
drug  claims  the  hydrated  drug 
substance,  the  ANDA  applicant  would 
be  able  to  certify,  correctly  under 
current  FDA  regulations,  that  it  was  not 
infringing  the  patent  and  file  a 
paragraph  IV  certification.  However,  if 
the  patent  owner  also  had  a  patent  on 
the  anhydrous  form  and  the  NDA  holder 
were  not  allowed  to  submit  patent 
information  on  the  anhydrate  because 
the  patent  does  not  claim  the  approved 
drug  product,  the  ANDA  applicant 
consulting  the  Orange  Book  would  have 
no  notice  of  the  patent  claiming  the 
anhydrate.  The  missing  patent 
information  could  mislead  potential 
ANDA  applicants  into  submitting 
ANDAs  containing  the  anhydrate  and 
unknowingly  infringing  the  patent 
claiming  the  anhydrate.  We.  in  turn, 
could  expend  resources  on  reviewing  an 
ANDA  for  a  drug  that  is  covered  by  the 
unlisted  patent,  and  the  patent  owner 
could  expend  resources  in  defending 
the  patent.  This  waste  in  agency  and 
industry  resources  could  be  avoided  if 
we  require  NDA  applicants  and  NDA 
holders  to  submit  information  on 
patents  that  claim  drug  substances  that 
are  the  same  active  ingredient  as  that  in 
the  listed  drug  product. 

Again,  we  recognize  that  requiring  the 
submission  of  patent  information  on 
drug  substances  that  are  the  same  active 
ingredient,  even  when  those  drug 
substances  are  in  a  form  that  differs 
from  the  drug  substance  in  the  approved 
drug  product,  appears  to  be  a  change 
from  our  previous  position.  As 
discussed  previously,  we  believe  this 
change  is  justified  by  our  position  on 
pharmaceutical  and  therapeutic 
equivalence.  We  invite  comment  as  to 
the  potential  impact  of  this  change  on 
the  submission  of  ANDAs  and  505(b)(2) 
applications. 

We  also  acknowledge  that  the 
interaction  between  the  act's 
requirements,  our  pre-existing 
regulations,  and  our  positions  in  court 
cases  and  elsewhere  can  make  it 
difficult  to  interpret  the  act's  patent 
listing  requirements  and  ANDA  and 
505(b)(2)  application  approval 
requirements  in  a  simple,  harmonious 
manner.  Although  patents  on  different 


forms  of  an  active  ingredient  are 
properly  listed,  and  a  pending  ANDA 
containing  a  different  form  of  the  drug 
substance  may  be  considered  to  havH 
the  "same"  active  ingredient  as  the 
reference  listed  drug,  we  must 
emphasize  that  this  proposed  ruin  does 
not  alter  the  requirement  for  NDA 
holders  to  submit  a  supplement  before 
changes  are  made  to  the  synthesis  of  the 
drug  substance  (see  21  CFR 
314.70(b)(l)(iv)).  If  an  NDA  holder 
wishes  to  use  an  active  ingredient 
whose  form  is  differtmt  from  the  active 
ingredient  described  in  the  approved 
NDA.  the  NDA  holder  must  seek  our 
approval  before  it  uses  the  different 
form  of  the  active  ingredient.  Changes  in 
the  form  of  an  active  ingredient  warrant 
the  filing  of  a  supplemental  NDA 
because  of  the  possible  health 
consequences  associated  with  the  now 
form  of  the  drug  substance. 

B.  Proposed  §  314. 53lcll2Hi)— What 
Does  the  Patent  Declaration  SayY 

Section  314.53(c)(2)(i)  requires  a 
person  submitting  an  NDA,  an 
amendment  to  an  NDA,  or  an  NDA 
supplement,  to  submit  a  signed 
declaration  as  part  of  its  submission  of 
patent  information  if  the  patent  covers 
the  drug's  formulation,  composition, 
and/or  method  of  use.  The  declaration 

states; 
The  undersigned  diuiares  that  I'atenI  No. 
covers  the  lormulation,  composition, 
aiid77)r  method  of  use  of  (name  oi  drug 
product).  This  produd  is  (cum'/jf/v  (jp/jnnrf/ 
iiiidifr  .s«f/on  .''UI5  of  ttw  Ffiit-ral  Food.  Dnifi. 
and  (:osnwti<  Act]  |or|  [thi-  .su/j/crt  <)/(/ii.s 
application  tor  whi<  h  approval  is  brinii 
sought). 

(Emphases  in  original.)  We  designed 
this  declaration  to  help  ensure  that 
appropriate  patents  are  listed  and  to 
preclude  any  need  on  our  part  to  decide 
patent  issues  because  we  lack  the  patent 
expertise,  resources,  and  statutory 
mandate  to  scrutinize  patent  listings 
(see  54  FR  28872  at  28909  (July  10, 

1989)).  .  ..„••. 

This  declaration  may  be  insumcient 
in  practice  to  prevent  NDA  applicants 
and  NDA  holders  from  attempting  to  list 
inappropriate  patents.  The  FTC  Rtsport 
suggested  that  "many  of  the  later-issued 
patents  do  not  appear  to  claim  the 
approved  drug  product  or  an  approved 
use  of  the  drug"  (see  FTC  Report  at  37), 
but  recognized  that  we  lack  the 
expertise  and  resources  to  review  or 
decide  patents  disputes  [id.  at  page  41; 
see  also  aai  Pharma  v.  Thompson.  296 
F.3d  227  (4th  Cir.  2002)  ("'the  FDA  has 
no  expertise  in  making  patent  law 
judgments")).  The  courts  have  also 
concurred  in  our  view  that  we  lack  the 
authority  to  review  the  "'listability"  of 
patents  (see  American  Biosci.  v. 


Thompson.  269  F.3(i  1077.  1084  (D.i;. 
Cir.  2001);  In  re  Buspirone  Patent 
Litigation,  185  F.Supp.2d  363,  371 
(S.D.N.Y.  2002);  Watson  Phnrm  .  Inc.  v. 
Ilennev,  Civ.  No.  US,  Di.st.  LEXIS  2477, 
at  7-8  (D.  Md.  )an.  17,  2001);  Mvlan 
Pharm.,  Inc.  v.  Thompson.  139 
F.Supp.2d  1.  10-11  (D.D.C.)  rev  d  on 
other  grounds.  268  F.3(i  1323  (Ffd  Cir 
2001)).  The  FTC  Report  .dso  noted  that 
ANDA  applicants  must  i.ertifv  to  d  listni 
patent  even  if  they  dispute  the 
appropriateness  of  the  listing  (see  FTC 
Report  at  37;  .see  also  21  CFR 
314.94(a)(12)(vii)).  Although  we 
continue  to  lack  the  expertise, 
resources,  and  legal  authority  to 
examine  patent  issues,  we  can  ask  NDA 
applicants  and  NDA  holders  to  provide 
more  patent  information  to  help  ensure 
that  only  appropriate  patents  arc  listed 
The  proposed  rule,  if  finalized,  will 
prompt  NDA  holders  and  NDA 
applicants  to  make  careful  and  well- 
considered  representations  in  their 
patent  declarations  and  pioduce  griMln 
compliance  with  our  patent  listing 
requiremcmts. 

The  proposed  rule  would,  therefore, 
revise  §314. 53(c)(1)  and  (c)(2)  bv 
rewording  tht;  general  patent  declardtinn 
requirement  in  paragraph  (()(!)  and  by 
replacing  the  existing,  general 
declaration  at  paragraph  ((  )(2)(i)  with  a 
more  detailed  declaration  that  would  ad 
as  a  '"checklist"  that  wouki  focus  on 
patent  claims  and  would  ensure  that 
applicants  submit  only  appropriate 
patent  information  and  stand  behind  the 
accuracy  of  that  information,  Proposiui 
§  314.53(c)(1)  and  (c){2){i)  would  read  as 
follows: 

(1)  General  requirements.  An 
applicant  described  in  paragraph  la)  nl 
this  section  shall  submit  the  declaration 
described  in  paragraph  ((  )(2)  of  this 
section  for  each  claim  of  the  patent  that 
meets  the  requirtmients  des<:ribed  in 
paragraph  (b)  of  this  sticlion. 

(2)  Patent  declaration.  F'or  each  patent 
that  claims  a  drug  substance  (ai:live 
ingredient),  drug  product  (formulation 
and  composition),  and/or  method  nl 
use,  the  applicant  shall  submit  the 
following  declaration: 

This  is  a  submissi(m  of  patent 
information  for  an  NDA  submitted 
under  section  505  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  Act) 
Time  sensitive  patent  information 
pursuant  to  21  CFR  314.53  tor  NDA  # 

The  following  is  provided  in  accordance 
with  section  505(b)  of  the  Act: 

Trade  Name: 

Active  Ingredient(s): ■_ 

Strength(s): 

Dosage  Form(s); 
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Approval  Date  (if  the  submission  is  a 
supplement  to  an  approved  NDA): 


Please  provide  the  following 

information  for  each  patent  submitted. 

and  identify  the  relevant  claim(s)  by 

number. 

A.     1   United  States  patent  number: 


2.  Expiration  date: 

3.  Name  of  the  Patent  Owner: 


4.  Agent  (if  patent  owner  or 
applicant  does  not  reside  or  have  a 
place  of  business  in  the  United  States) 


B.  For  each  patent  identified  in  A. 
please  provide  the  following 
information: 

1.  The  type  of  patent  claims  that 
apply  to  the  drug  substance  or  drug 
product  that  is  the  subject  of  the 
application: 

2.  Drug  Substance  (Active  Ingredient) 
Yes No 

a.  Claim  number(s): 

3.  Drug  Product  (Composition/ 
Formulation): 

Yes No 

a.  Claim  number(s): 

4.  Method  of  Use: 
Yes No 

a.  Claim  number(s): 

C.  For  each  drug  substance  claim 
identified,  please  provide  the  following 
information: 

1.  Is  the  claim  one  that  claims  the  drug 
substance  that  is  the  active  ingredient  in 
the  approved  or  pending  NDA,  an 
amendment  to  the  NDA,  or  a 
supplement  to  the  NDA? 

Yes No 

If  "yes,"  please  identify  the  claim(s)  by 
number. 

2.  Is  the  claim  one  that  claims  a  drug 
substance  that  is  the  "same"  active 
ingredient  as  the  active  ingredient  in  the 
pending  or  approved  NDA.  amendment 
to  the  NDA,  or  a  supplement  to  the 
NDA? 

Yes No 

If  "yes,"  please  identify  the  claim{s)  by 
number. 

3.  If  the  answer  to  question  C.l  or  C.2 
is  "yes."  do  you  acknowledge  that  an 
ANDA  or  505(b)(2)  application 
containing  the  same  active  ingredient 
that  is  claimed  by  the  patent  is  the 
"same"  for  ANDA  or  505(b)(2)  approval 
purposes? 

Yes No 

[If  the  answers  to  questions  C.l,  and  C.2. 
or  C.3  is  "no, "  stop  here.  The  patent 
may  not  be  listed  in  the  Orange  Book  as 
a  patent  that  claims  the  drug 
substance.] 

D.  For  each  drug  product  claim 
identified,  please  provide  the  following 
information: 


1.  Is  the  claim  one  that  claims  the 
approved  formulation  or  composition 
and/or  the  formulation  or  composition 
for  which  approval  is  being  sought? 

Yes   _No 

If  "yes."  please  identify  the  claim(s)  by 

number. 

[If  the  answer  to  question  D  1  is  "no"  in 

every-  mstance,  stop  here.  The  patent 

may  not  be  listed  in  the  Orange  Book  as 

a  patent  that  claims  the  drug  product.] 

E.  For  each  method  of  use  claim 

identified,  please  provide  the  following 

information: 

1.  Is  the  claim  one  that  claims: 

(a)  an  approved  method  of  use  of  the 
approved  drug  product?  If  "yes."  please 
identify'  the  use  with  reference  to  the 
approved  labeling  for  the  drug  product 
and  identify  the  relevant  patent  claim 
number(s); 

Yes         No 

(b)  a  method  of  use  of  the  approved 
drug  product  for  which  use  approval  is 
being  sought;  or 

Yes         No 
[cTa  metliod  of  use  of  the  drug 
product  for  which  approval  is  being 
sought? 

Yes No 

If  tHe  answer  to  questions  E.l(b)  or  (c) 
is  "yes",  please  identify  the  use  with 
reference  to  the  proposed  labeling  for 
the  drug  product  and  identify  relevant 

f)atent  claim  number(s). 
//  the  answers  to  questions  E.l(a) 
through  (c)  are  "no,"  stop  here.  The 
patent  may  not  be  listed  in  the  Orange 
Book  as  a  patent  that  claims  a  method 
of  use.] 

Note  that  the  proposed  declaration 
would  emphasize  identification  of  the 
relevant  patent  claims  by  number.  The 
number  would  correspond  to  the  patent 
claim  number  in  the  patent  itself. 
Precise  identification  of  the  relevant 
patent  claims  will  help  all  parties  focus 
on  the  same  claim  and  may  prevent 
arguments  as  to  whether  a  particular 
claim  pertained  to  the  approved  drug 
product  or  was  infringed  by  the  product 
described  in  an  ANDA  ot  505(b)(2) 
application. 

We  are  also  proposing  to  require  NDA 
holders  and  NDA  applicants  to  identify 
the  specific  pending  or  approved  use 
claimed  by  a  method  of  use  patent.  This 
information  will  assist  parties  in 
assessing  patent  infringement  matters 
and  should  expedite  our  approval  of 
ANDAs  and  505(b)(2)  applications  that 
do  not  seek  approval  for  the  protected 
use. 

The  proposal  would  also  amend 
§  314.53(c)(2)(ii)  to  place  more  emphasis 
on  patent  claims  rather  than  on  the 
patent  generally.  Section  314.53(c)(2)(ii) 
currently  instructs  an  NDA  holder  to 
amend  its  patent  declaration  within  30 
days  after  approval  of  its  application. 


Current  FDA  regulations  also  address 
the  content  of  the  notice  of  certification 
of  invalidity  or  noninfringement  of 
patent  that  ANDA  and  505(b)(2) 
application  applicants  must  submit  if 
their  applications  contain  a  paragraph 
IV  certification  (see  §§  314.95(c)  and 
314.52(c)  respectively  (21  CFR  314.95(c) 
and  314.53(c))).  Section  505(j)(2)(A)  of 
the  act,  however,  states  that  we  may 
"not  require  that  an  abbreviated 
application  contain  information  in 
addition  to  that  required  by  clauses  (i) 
through  (viii)."  (No  comparable 
statutory  restriction  exists  for  505(b)(2) 
applications.)  We  invite  comment  on 
whether  our  current  regulations 
regarding  notice  to  the  NDA  holder  and 
patent  owner  by  ANDA  applicants  and 
505(b)(2)  application  applicants  could 
or  should  be  amended. 

C.  Proposed  §§  314.94(a)  and 
314.52(a) — How  Many  Times  Can  an 
Application's  Approval  Date  Be  Delayed 
for  a  30-Month  Period? 

We  have  consistently  maintained  that 
the  Hatch-Waxman  amendments  create 
the  opportunity  for  multiple  30-month 
stays  to  an  ANDA's  or  505(b)(2) 
application's  approval  date  if  those 
applicants  submitted  a  paragraph  IV 
certification  and  an  action  is  brought  for 
patent  infringement  within  the  statutory 
45-day  period.  For  example,  assume  that 
an  ANDA  applicant  submitted  a 
paragraph  IV  certification,  provided  the 
proper  notice  to  the  NDA  holder  and 
patent  owner,  and  was  sued  for  patent 
infringement  within  45  days  after 
providing  the  notice.  Under  section 
505(j)(4)(B)(iii)  of  the  act,  we  would  be 
obliged  to  not  approve  the  ANDA  for  a 
30-month  period  beginning  on  the  date 
of  the  receipt  of  the  notice  provided  by 
the  ANDA  applicant  to  the  NDA  holder 
and  patent  owner,  although  the  30- 
month  period  could  be  longer  or  shorter 
depending  on  a  court  order  or  resolution 
of  the  litigation.  If  the  NDA  holder 
submitted  new  patent  information  to  us, 
and  the  new  patent  information  resulted 
in  another  paragraph  IV  certification 
and  another  action  for  patent 
infringement,  our  position  has  been  that 
another  30-month  stay  in  the  effective 
date  of  ANDA  approval  could  result. 

We  recently  stated  our  position  in 
Andrx  Pharmaceuticals,  Inc.  v.  Biovail 
Corp.,  No.  01-6194-civ-Dimitrouleas/ 
Johnson  (S.D.  Fla.).  We  argued  that  the 
30-month  stay  provided  by  section 
505(j)(5)(B)(iii)  of  the  act  "is  not 
rendered  inapplicable  to  a  patent  newly 
listed  in  the  Orange  Book  simply 
because  the  holder  of  the  NDA  has 
already  received  the  benefit  of  such  a 
stay  with  respect  to  a  previously  listed 
patent  for  the  same  drug"  (see 
Memorandum  of  Federal  Defendants  in 
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Opposition  to  Plaintiffs  Motion  for 
Summary  Judgment  Declaring 
Additional  30-Month  Stay  Inapplicable 
or  Eliminated,  at  page  5).  Andrx  had 
argued  that  a  30-month  stay  in  the 
approval  date  applies  only  where  an 
ANDA  applicant  provides  notice  in  the 
context  of  an  original  ANDA  and  not  in 
an  amended  ANDA.  We  argued  that 
section  505(j)(5)(B)(iii)  of  the  act 
provides  for  a  stay  of  up  to  30  months 
regardless  of  whether  the  paragraph  FV 
certification  was  part  of  an  original. 
ANDA  or  an  amended  ANDA.  We  stated 
that  the  act's  reference  to  section 
505(j)(2)(B)(i)  of  the  act,  which  itself 
refers  to  sections  505(j)(2){B)(ii)  and 
(B)(iii}  of  the  act,  required  that  section 
505(j)(2)(B)  be  read  as  a  whole  and,  as 
a  result,  requires  us  to  make  a  30-month 
stay  available  whenever  a  paragraph  IV 
certification  was  filed  and  timely  patent 
litigation  ensued,  thereby  permitting 
multiple  30-month  stays  of  a  single 
ANDA  approval. 

We  also  maintained,  in  Andrx 
Pharmaceuticals,  Inc.,  that  if  the  30- 
month  stay  applied  only  when  an 
original  ANDA  contained  a  paragraph 
rv  certification,  an  applicant  could 
amend  an  ANDA  to  include  a  paragraph 
rv  certification,  and  there  would  be  no 
notice  to  the  NDA  holder  or  patent 
owner  and  no  opportunity  for  even  a 
single,  30-month  stay.  We  stated  that 
such  a  result  could  not  be  reconciled 
with  the  Hatch-Waxman  amendments' 
intent  to  strike  a  bdance  between 
generic  drug  approval  and  encouraging 
future  innovation  (id.  at  page  9,  note  6). 
We  note,  along  with  the  FTC  Report, 
that  the  number  of  30-month  stays  per 
product  has  been  increasing.  The  FTC 
Report  found  that,  before  1998,  patent 
infringement  litigation  "generated,  at 
most,  one  30-month  stay  per  drug 
product  per  ANDA,"  and  most  cases 
(eight  out  of  nine)  involved  alleged 
infringement  of  one  or  two  patents  (see 
FTC  Report  at  page  36).  However,  after 
1998,  FTC  found  that,  for  drug  products 
with  substantial  annual  net  sales,  patent 
litigation  was  increasing,  with  a  growing 
number  of  NDA  holders  or  patent 
owners  (five  out  of  eight  cases)  alleging 
infringement  of  three  or  more  patents 
[id.).  The  FTC  Report  even  noted  one 
instance  where  the  NDA  holder  had 
listed  12  patents  in  the  Orange  Book  (id. 
at  page  45).  The  FTC  Report  also  found 
that  NDA  holders  were  beginning  to  list 
later-issued  patents,  many  of  which  "do 
not  appear  to  claim  the  approved  drug 
product  or  an  approved  use  of  the 
drug,"  after  an  ANDA  had  been  filed, 
and  this  resulted  in  a  delay  of  FDA 
approval  by  4  to  40  months  (id.  at  page 
36).  In  some  cases,  a  single  ANDA  has 
been  subject  to  as  many  as  five  stays  (id. 


at  page  46).  The  FTC  Report  addressed 
multiple  stays  in  the  context  of  a  limited 
number  of  "blockbuster"  drugs.  The 
total  number  of  stays  in  ANDA 
approvals  is  higher,  and  we  agree  with 
FTC  that  the  number  of  stays  appears  to 
be  increasing  over  time. 

Consequently,  we  examined  the  act  to 
assess  whether  requiring  successive  30- 
month  stays  was  the  only  reasonable 
interpretation  of  the  act.  We  determined 
that  cuiother  reasonable  interpretation 
existed.  Accordingly,  through  this 
proposed  rule,  we  intend  to  adopt  a 
different  interpretation  of  the  act.  Our 
revised  interpretation  would  limit  the 
number  of  30-month  stays  to  the 
opportunity  for  only  one  stay  per 
ANDA.  Our  reasoning  is  as  follows: 

•  Section  505(j)(2)(B)(iii)  of  the  act 
states  that  if  an  ANDA  is  amended  to 
"include"  a  paragraph  IV  certification, 
then  the  notice  to  the  NDA  holder  and 
to  the  patent  owner  "shall  be  given 
when  the  amended  application  is 
submitted." 

•  However,  if  the  ANDA  contained  a 
paragraph  IV  certification,  then  any 
ANDA  amendment  containing  a 
paragraph  FV  certification  does  not 
amend  the  ANDA  to  "include"  a 
paragraph  IV  certification  because  the 
ANDA  already  contained  a  paragraph  IV 
certification. 

•  In  the  circumstances  described 
previously,  the  submission  of  a  second 
paragraph  IV  certification  in  an  ANDA 
amendment  or  supplement  does  not 
trigger  the  notice  requirement  in  section 
505(j)(2)(B)(ii)  of  the  act  because  the 
ANDA  is  never  amended  or 
supplemented  to  "include"  (i.e., 
contain)  a  paragraph  IV  certification. 

•  Consequently,  imder  section 
505(j)(5)(B)(iii)  of  the  act,  only  one  30- 
month  stay  in  the  ANDA's  approval  date 
is  possible,  because  the  subsequent 
paragraph  IV  certifications  will  not  have 
resulted  in  a  second  notice  to  the  patent 
owner  and  NDA  holder,  and  the  45-day 
period  for  filing  a  patent  infringement 
suit,  as  described  in  section 
505(j)(5)(B)(iii)  of  the  act,  will  not  have 
run.  To  put  it  another  way,  if  the  ANDA 
apphcant  is  not  obliged  to  submit  the 
notice  to  the  patent  owner  and  NDA 
holder,  then  the  pre-requisites  to  trigger 
the  30-month  stay  in  an  ANDA's 
approval  date  are  not  met,  so  the  30- 
month  stay  would  not  be  available. 

A  similar  argument  for  a  single,  30- 
month  stay  per  application  can  be  made 
for  505(b)(2)  applications  that  contain  a 
paragraph  IV  certification. 

Under  this  interpretation  of  the  act, 
ANDA  and  505(b)(2)  apphcation 
applicants  would  still  be  required  to 
make  paragraph  IV  certifications  where 
applicable,  but  the  addition  of  a  second 


paragraph  IV  certification  to  an  ANDA 
or  a  505(b)(2)  application  that  had 
already  contained  at  least  one  paragraph 
rv  certification  would  not  trigger  an 
obligation  to  provide  a  second  notice  to 
the  NDA  holder  or  to  the  patent  owner 
and  would  not  result  in  another 
opportunity  for  a  30-month  stay. 
Instead,  as  in  the  case  of  paragraph  1  (no 
patent  information  has  been  filed)  or 
paragraph  II  (patent  has  expired) 
certifications,  the  subsequent  paragraph 
rv  certification  would  allow  us  to 
approve  the  ANDA  or  505(b)(2) 
application  immediately  if  the  Act 
would  otherwise  permit  us  to  do  so. 

The  parties  would,  of  course,  be  free 
to  litigate  issues  regarding  patent 
infringement,  but  proposed  multiple. 
30-month  stays  per  ANDA  or  505(b)(2) 
application  would  no  longer  be 
possible.  Our  interpretation  would  not 
adversely  affect  a  patent  owners  ability 
to  protect  its  patent  rights.  If  an  ANDA 
or  505(b)(2)  application  applicant  makes 
one  paragraph  IV  certification,  the 
patent  owrner  and  the  NDA  holder 
would  always  receive  notice  and  would 
always  have  the  opportunity  to  protect 
the  patented  invention.  If  the  NDA 
holder  files  another  patent  later,  and  the 
ANDA  or  505(b)(2)  application 
applicant  believes  that  the  later-filed 
patent  is  invalid  or  will  not  be 
infringed,  the  patent  owner  and  NDA 
holder  are  still  able  to  protect  the  later- 
filed  patent  because:  (1)  The  notice 
already  alerted  the  patent  owner  and 
NDA  holder  to  the  existence  of  the 
ANDA  or  505(b)(2)  application;  and  (2) 
any  defense  of  the  later-filed  patent  will 
not  depend  on  the  existence  of  a 
subsequent  notice  to  the  patent  owner 
or  NDA  holder.  In  other  words,  with 
respect  to  later-filed  or  subsequently 
filed  patents,  the  patent  owner  and  NDA 
holder  still  have  patent  infringement 
and  judicial  remedies  available  to  them 
even  without  receiving  another  notice. 
The  patent  owner,  for  example,  can  still 
seek  an  injunction  to  protect  the  patent 
on  such  terms  as  a  court  deems 
reasonable  under  35  U.S.C.  283.  If  a 
court  finds  that  the  patent  is  infringed, 
the  patent  owner  may  be  entitled  to 
damages  under  35  U.S.C.  284. 

We  recognize  that  there  are  other 
arguments  to  support  a  single,  30-month 
stay  in  each  ANDA  or  505(b)(2) 
application's  approval  date.  For 
example,  one  argument  could  be  that 
the  act  contemplates  only  one  30-month 
stay  in  an  ANDA's  approval  date 
because  section  505(j)(5)(B)(iii)  of  the 
act  refers  to  "the"  30-month  stay.  This 
argument  presumes  that  the  original 
ANDA  contained  a  paragraph  IV 
certification  and  resulted  in  a  30-month 
stay.  We  do  not  concur  with  this 
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interpretation  of  the  act  because,  in 
certain  situaticjns.  it  could  result  in  no 
notice  to  the  patent  owner  or  NDA 
holder.  For  example,  if  the  original 
ANDA  contained  a  paragraph  III 
certification  (stating  that  the  patent  will 
expire  on  a  specific  date),  and  the 
ANDA  applicant  later  amends  the 
ANDA  to  contain  a  paragraph  IV 
certification,  one  could  argue  that  no 
notice  to  the  patent  owner  or  NDA 
holder  would  be  necessary,  and  there 
would  not  be  an  opportunity  for  even  a 
single,  30-month  stay  In  contrast,  under 
our  proposed  interpretation  of  the  act. 
the  opportunity  for  one  30-month  stay 
in  the  abbreviated  application's  effective 
date  always  exists,  and  the  patent  owner 
and  NDA  holder  would  always  receive 
one  notice  from  the  ANDA  or  505(b)(2) 
application  applicant  who  challenges  at 
least  one  of  the  listed  patents.  This 
would  preserve  the  balance  between 
encouraging  ANDA  and  505(b)(2) 
application  approvals  and  encouraging 
innovation  because:  (1)  The  elimination 
of  multiple  30-month  stays  will  lead  to 
faster  ANDA  or  505(b)(2)  application 
approvals,  and  (2)  the  patent  owner  and 
NDA  holder  will  still  receive  notice  and 
will  be  able  to  take  steps  to  defend  the 
patented  invention  from  alleged  patent 
infringement.  As  courts  have  observed. 
"The  Hatch-Waxman  Act  represented 
Congress's  efforts  to  strike  a 
compromise  between  the  competing 
interests  of  pioneer  pharmaceutical 
companies  and  generic  manufacturers" 
(see  Mvlan  Pharmaceuticals.  Inc.  v. 
Thompson.  139  F.Supp.2d  1,4  (D.D.C. 
2001);  see  also  Mylan  Pharmaceuticals. 
Inc.  V.  Henney.  94  F.Supp.2d  36.  52-53 
(D.D.C.  2000)  (interpretation  of  Hatch- 
Waxman  must  take  into  account  the 
compromise  nature  of  the  statute); 
Fisons  Corp.  v.  Shalala.  860  F.Supp. 
859,  862  (D.D.C.  1994)  ("A  variety  of 
federal  courts  have  recognized  that  this 
Act  represents  a  compromise,  and  aids 
both  sets  of  drug  manufacturers;  see. 
e.g.,  Tri-Bio  Laboratories  V.  United 
States.  836  F.2d  136.  139  (3rd  Cir 
1987))   "  A  maximum  of  one  30-month 
stay  per  ANDA  or  505(b)(2)  application 
represents  a  reasonable  compromise. 

Additionally,  we  note  that 
interpreting  the  act  to  allow  only  a 
maximum  of  one  30-month  stay  per 
ANDA  or  505(b)(2)  application  is 
consistent  with  the  specific  legislative 
history  that  accompanied  the  passage  of 
the  Hatch-Waxman  amendments.' 


■  We  further  nole  that,  altiiough  reliance  on 
legislative  history  may  have  its  penis,  its  use  is 
more  lustified  where,  as  in  this  rase,  the  statute  is 
ambiguous  (see.  eg..  PanAmSat  Corp  v  FCC.  \<iH 
F  3d  890.  895  (D.C.  Cir  1999)  (slating  that  a  court 
does  not  resort  to  legislative  history  "to  cloud  a 
statutory  text  that  is  clear")  (citation  omitted). 


When  the  97th  Congress  considered 
patent  term  extension  legislation,  many 
members  were  concerned  that  the  bill 
would  not  prevent  brand-name 
companies  from  obtaining  multiple 
patent  term  extensions  for  patents  that 
claimed  a  drug  and.  by  doing  so,  inhibit 
competition  from  generic  drugs  (see  128 
Cong.  Rec.  H6916.  H6919  (September 
13,  1982)  (remarks  of  Rep. 
Kastenmeier)).  .Some  charged  that  the 
bill  would  extend  the  effective  patent 
life  of  top-selling  drugs  for  more  than  17 
years  (the  patent  term  that  existed  at  the 
time)  through  "pyramiding"  or 
"evergreening  "  of  patents  (id.  at  page 
H6922)  (remarks  of  Rep.  Gore).  The 
House  of  Representatives,  bv  a  vote  of 
250  to  132.  rejected  passing  the  bill  by 
suspension  of  the  rules,  and  so  the  bill 
failed  to  be  passed  despite  unanimous 
support  in  the  .Senate  and  strong 
support  in  the  House.  When  the  Senate 
revisited  the  legislation  in  the  next  year, 
the  President  of  the  Pharmaceutical 
Manufacturers  Association  (now  known 
as  the  Pharmaceutical  Research  and 
Manufacturers  of  America)  testified  that, 
in  1982: 

"  *  *  critics  of  the  bill  sought  to  create  the 
impression  thai  innovative  firms  were 
di  quiring  patents  in  constellation. 
pVTHrniiling  one  on  top  of  another  to  extend 
effective  protection.  Among  people  not 
knowledgeable  about  the  intricacies  of  patent 
law.  this  understandably  occasioned  alarm 
and  suspicion 

(See  Hearing  on  S.  1306.  Senate 
Judiciary  Cmte.,  98th  Cong.,  1st  Sess. 
56-57  (testimony  of  Lewis  A.  Engman, 
President,  Pharmaceutical 
Manufacturers  Association)). 

The  statutory  language  creating 
paragraph  IV  certifications,  provisions 
for  giving  notice  of  such  certifications, 
and  rules  governing  amended 
applications  is  identical  to  language  in 
S.  2748  as  introduced  by  Senator  Hatch 
in  1984.  The  House  Judiciary  Committee 
reported  essentially  identical  language 
by  voice  vote,  and  the  only  relevant 
report  language  states  that  notice  is 
required  under  paragraph 
505(j)(2)(B)(iii)  when  an  ANDA  "is 
subsequently  amended  so  as  to  bring  it 
within  this  notice  requ\jement"  (see  H. 
Rep.  98-857.  Part  2,  98th  Cong.,  2d  Sess. 
14  (1984)  (emphases  added)).  This 
understanding  by  the  House  Judiciary 
Committee  suggests  that  if  an  ANDA 
applicant  had  provided  notice  to  the 
patent  owner  and  NDA  holder,  and  then 
amended  the  ANDA  to  make  a  patent 
certification  regarding  a  newly-filed 
patent,  then  the  ANDA  applicant  would 
not  have  to  provide  another  notice 
because,  by  virtue  of  its  first  notice  to 
the  patent  owner  and  NDA  holder,  the 
ANDA  applicant  was  already  within  the 


notice  requirement.  Our  proposed 
interpretation  is  thus  consistent  with 
the  legislative  history. 

For  all  these  reasons,  we  propose  to 
amend  §§  314.95(a)(3)  and  314.52(a)(3) 
to  state  that  the  requirement  to  provide 
a  notice  of  invalidity  or 
noninfringement  of  patent: 

*  *  *  does  not  apply  to  a  use  patent  that 
claims  no  uses  for  which  the  applicant  is 
seeking  approval.  This  paragraph  also  does 
not  apply  if  the  applicant  amends  its 
application  to  add  a  certification  under 
[t!314.94(al(12)(i)(.M(4)  for  an  ANDA 
applicants  or  ti  .114.. 'S0(i)(l)(i)(A)(4)  for 
riO.'5[b)(2]  application  applicants)  when  the 
application  already  contained  a  certification 
under  |§  314.94(a)(12)(i)(A)(4)  or 
§:n4.50(i)(l)(i)(.^)(4)l  to  another  patent. 

The  proposed  amendments  to 
§§  314.95(a)(3)  and  314.52(a)(3),  if  made 
final,  will  lead  to  a  changed 
interpretation  of  §§  314.95(d)  and 
314.52(d)  respectively.  Sections 
314.95(d)  and  314.52(d)  state  that  if  an 
application  is  amended  to  include  a 
paragraph  IV  certification,  then  the 
ANDA  or  505(b)(2)  application 
applicant  shall  send  the  notice  of 
certification  of  invalidity  or 
noninfringement  of  patent  at  the  same 
time  that  it  submits  its  amendment  to 
us.  Under  the  proposed  rule,  an  ANDA 
or  505(b)(2)  applicant  who  is  amending 
its  application  to  include  a  paragraph  IV 
certification  must  provide  notice  to  the 
patent  owner  and  NDA  holder  only  if 
the  ANDA  or  505(b)(2)  application  did 
not  previously  contain  a  paragraph  IV 
certification. 

III.  Implementation 

A.  How  Would  the  Rule  Affect  Notices? 

Under  the  framework  proposed  in  this 
rule,  the  possibility  exists  that  if  two 
ANDA  applicants  file  paragraph  IV 
certifications  to  a  later-filed  patent,  and 
one  ANDA  applicant  has  already 
submitted  a  paragraph  IV  certification  to 
a  previously-filed  patent,  one  ANDA 
applicant  could  be  subject  to  a  30- 
month  stay  with  respect  to  the  later- 
filed  patent  while  the  other  would  not. 
To  illustrate  this  problem: 

1.  Assume  that  ANDA  applicant  #1 
files  a  paragraph  IV  certification  to  a 
patent,  while  ANDA  applicant  #2  files 
a  paragraph  III  certification  to  the  same 
patent.  The  patent  owner  brings  a  suit 
for  patent  infringement  against  ANDA 
applicant  #1  and  obtains  a  30-month 
stay  in  the  ANDA's  approval  date. 

2.  Assume  that  the  NDA  holder  files 
another  patent. 

3.  If  ANDA  applicants  ##  1  and  2  both 
file  paragraph  IV  certifications  for  the 
second  patent,  the  proposed  rule,  if 
finalized,  would  not  require  ANDA 
applicant  #1  to  provide  notice  to  the 
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patent  owner  and  NDA  holder,  because 
the  ANDA  previously  contained  a 
paragraph  IV  certification.  However, 
ANDA  applicant  #2  is  subject  to  a 
potential  30-month  stay  in  the  ANDA 
approval  date  because  it  would  be 
required  to  provide  notice  to  the  patent 
owner  and  NDA  holder. 

While  this  hypothetical  situation 
appears  to  treat  the  two  ANDA 
applicants  differently,  we  believe  that 
our  interpretation  does  treat  the  ANDA 
applicants  alike,  because  both  ANDA 
applicants  would  be  subject  to  the 
possibility  of  only  one  30-month  stay  in 
the  ANDA  approval  date. 

Our  proposed  interpretation  of  the  30- 
month  stay  does  not  affect  an  ANDA 
applicant's  eligibility  for  180-day 
exclusivity.  In  brief,  section 
505(j)(5}(B)(iv)  of  the  act  gives  the 
ANDA  applicant  who  files  the  first 
paragraph  IV  certification  for  a  listed 
patent  180  days  of  exclusivity  (against 
other  ANDA  applicants).  We  interpret 
the  180-day  exclusivity  provision  as 
providing  180-day  exclusivity  to  the 
first  ANDA  applicant  whose  ANDA 
contains  a  paragraph  IV  certification  to 
a  patent,  even  if  the  paragraph  IV 
certification  is  one  that  would  not  result 
in  an  obligation  to  notify  the  patent 
owner  and  NDA  holder  and  would  not 
subject  the  applicant  to  the  risk  of 
patent  litigation  and  a  30-month  stay. 
The  FTC  Report  suggested  that  if  only 
a  single,  30-month  stay  per  ANDA  were 
allowed,  the  number  of  patents  listed 
after  NDA  approval  might  decrease  (see 
FTC  Report  at  page  v). 

B.  How  Would  the  Rule  Affect  Pending 
Applications? 

Assuming  that  we  issue  a  final  rule, 
we  intend  to  apply  the  rule  to  pending 
applications  as  follows: 

•  For  patents  filed  for  an  NDA  that  has 
not  been  approved  by  the  effective  date 
of  a  final  rule,  the  rule  would  apply  on 
the  effective  date.  For  example,  if  the 
final  rule  were  to  become  effective  60 
days  after  the  date  of  publication  in  the 
Federal  Register,  and  an  NDA  was 
pending  on  the  60th  day  after  the  final 
rule's  publication  date,  the  NDA 
applicant  would  have  to  comply  with 
the  final  rule's  patent  listing  and  patent 
declaration  requirements.  ANDA  and 
505(b)(2)  application  applicants  would 
be  subject  to  the  revised  notice 
requirement.  Each  ANDA  or  505(b)(2) 
application  referencing  that  NDA  would 
be  subject  to  the  possibility  of  only  one 
30-month  stay  per  ANDA  or  505(b)(2) 
application. 

•  If  we  have  approved  the  NDA  as  of 
the  final  rule's  effective  date,  and  no 
ANDA  has  been  filed  before  that  date, 
then  any  patent  listed  before  that  date 


would  be  subject  to  the  pre-existing 
regulation.  For  example,  if  the  final  rule 
were  to  become  effective  60  days  after 
the  date  of  publication  in  the  Federal 
Register,  and  we  approved  the  NDA  on 
the  59th  day  after  the  date  of 
publication,  the  NDA  applicant  would 
not  have  to  amend  its  patent  listing  and 
patent  declaration  to  comply  to  the  final 
rule.  ANDA  and  505(b)(2)  applications 
submitted  after  the  effective  date  would 
be  subject  to  the  revised  notice 
requirement.  Each  ANDA  or  505(b)(2) 
application  referencing  that  NDA  would 
be  subject  to  the  possibility  of  only  one 
30-month  stay  per  ANDA  or  505(b)(2) 
application. 

•  If  we  have  approved  the  NDA  as  of 
the  final  rule's  effective  date,  and  an 
ANDA  or  505(b)(2)  application  has  been 
filed  before  that  date,  then  any  patent 
listed  before  that  date  would  be  subject 
to  the  pre-existing  regulation,  as 
described  in  the  example  immediately 
above.  The  ANDA  or  505(b)(2) 
application  applicant  would  have  to 
provide  notice  to  the  patent  owner  and 
NDA  holder  if  the  ANDA  or  505(b)(2) 
application  contained  a  paragraph  IV 
certification.  Multiple  30-month  stays  in 
the  approval  date  would  be  possible. 

•  If  the  NDA  holder  or  NDA  applicant 
files  patent  information  after  the  final 
rule's  effective  date,  then  the  NDA 
holder  or  applicant  is  subject  to  the  final 
rule's  patent  listing  and  patent 
declaration  requirements,  and  ANDA  or 
505(b)(2)  application  applicants  would 
not  have  to  provide  notice  if  their 
applications  previously  contained  a 
paragraph  IV  certification.  Only  one  30- 
month  stay  per  each  ANDA's  or 
505(b)(2)  application's  approval  date 
would  be  possible. 

This  proposed  rule  provides  sufficient 
notice  to  all  interested  parties,  whether 
they  are  NDA  holders.  NDA  applicants, 
ANDA  applicants,  or  505(b)(2) 
application  applicants,  to  adjust  their 
submissions  and  actions  by  the  time  we 
issue  a  final  rule.  (This  assumes,  of 
course,  that  we  issue  a  final  rule.)  NDA 
holders  who  wish  to  receive  the  benefits 
of  the  pre-existing  regulation  will  have 
enough  time  to  decide  whether  to 
pursue  additional  patents  and  to  list 
them.  ANDA  and  505(b)(2)  application 
applicants  will  be  able  to  plan  their 
submissions  more  efficiently  as  they 
will  know  whether  their  applications 
will  be  subject  to  the  possibility  of  one 
or  more  30-month  stays  of  approval  if 
they  make  a  paragraph  IV  certification. 
If  we  were  to  adopt  an  alternative 
implementation  plan,  we  would  risk 
upsetting  legitimate  expectations  held 
by  those  who  had  relied  on  our  earlier 
interpretation  of  the  act.  However,  we 


invite  comments  on  how  a  final  rule 
should  be  implemented. 

IV.  Legal  Authority 

Our  principal  legal  authority  for  the 
proposed  rule  exists  at  sections  505  and 
701  (21  U.S.C.  371)  of  the  act.  Section 
505(b)  of  the  act  describes  the  contents 
of  an  NDA  and  505(b)(2)  applications, 
including  the  patent  listing  and  patent 
certification  requirements.  Section 
505(1)  of  the  act  describes  the  contents 
of  an  ANDA.  including  patent 
certification  requirements.  Both  sections 
505(b)  and  505(j)  of  the  act  also  describe 
the  30-month  stay  of  approval  dates  of 
a  505(b)(2)  application  or  ANDA  if  the 
505(b)(2)  applicant  or  ANDA  applicant 
made  a  paragraph  IV  certification  and  a 
timely  action  for  patent  infringement 
ensues. 

The  proposed  rule  would  clarif\-  the 
types  of  patents  which  NDA  applicants 
and  NDA  sponsors  must  and  must  not 
submit  to  FDA  for  listing  in  the  Orange 
Book.  It  would  also  require  a  more 
detailed  patent  declaration  from  NDA 
applicants  and  NDA  holders. 

For  505(b)(2)  applicants  and  ANDA 
applicants,  the  proposal  would  have  the 
effect  of  reducing  the  number  of 
notifications  sent  to  patent  owners  and 
NDA  holders.  Sections  505(b)(2)(A)  and 
505(j)(2)(A)(vii)  of  the  act.  respectively, 
require  patent  certifications,  while 
sections  505(b)(3)(A)  and  505(j)(2)(B)  of 
the  act  require  those  applicants  who 
have  made  a  paragraph  IV  certification 
to  provide  a  notice  to  the  patent  owner 
and  NDA  holder.  Because  the  proposal 
would  not  require  ANDA  applicants  and 
505(b)(2)  applicants  to  provide  notice  if 
(a)  the  original  ANDA  or  505(b)(2) 
application  contained  a  paragraph  IV 
certification;  and  (b)  the  applicants 
amend  their  applications  to  include 
another  paragraph  IV  certification  in 
response  to  another  patent  listing,  fewer 
notifications  of  invalidity  or 
noninfringement  of  a  patent  would 
result. 

Thus,  section  505  of  the  act.  in 
conjunction  with  our  general 
rulemaking  authority  in  section  701  (aj 
of  the  act.  serves  as  our  principal  legal 
authority  for  this  proposal. 

V.  Environmental  Impact 

The  agencv  has  determined  under  21 
CFR  25.30(h')  and  25.31(a)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 
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VI.  Executive  Order  13132:  Federalism 

The  agency  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  set  forth  in  Executive  Order 
13132.  We  have  determined  that  the 
rule  does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  National* 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  we 
have  concluded  that  the  rule  does  not 
contam  policies  that  have  federalism 
implications  as  defined  in  the  Executive 
order  and,  consequently,  a  federalism 
summarv'  impact  statement  is  not 
required. 

VII.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  public  comment  and 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  We  describe  these  provisions 
below  in  this  section  of  the  document 
with  an  estimate  of  the  annual  reporting 
burden.  Our  estimate  includes  the  time 


for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
collection  of  information. 

We  invite  comments  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
FDA's  functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technologv. 

Title:  Applications  for  FDA  Approval 
to  Market  a  New  Drug:  Patent  Listing 
Requirements  and  Application  of  30- 
month  Stays  on  Approval  of 
Abbreviated  New  Drug  Applications 
Certif\ing  That  a  Patent  Claiming  a  Drug 
Is  Invalid  or  Will  Not  Be  Infringed 


Description:  The  proposed  rule  would 
clarify  the  types  of  patent  information 
that  must  and  must  not  be  submitted  to 
FDA  as  part  of  an  NDA  or  as  an 
amendment  or  supplement  to  an  NDA. 
The  proposal  would  also  require 
persons  submitting  an  NDA  or 
amendment  or  supplement  to  such  an 
application  to  make  a  detailed  patent 
declaration  as  part  of  the  application. 
The  proposal  would  also  permit  the 
possibility  of  only  one  30-month  stay  of 
each  ANDA's  or  505(b)(2)  application's 
approval  date  in  the  event  of  patent 
infringement  litigation  because  the 
proposal  would  not  require  ANDA 
applicants  or  505(b)(2)  applicants  to 
provide  a  notice  of  certification  of 
invalidity  or  noninfringement  of  patent 
if  their  applications  already  contain 
such  a  certification. 

Description  of  Respondents:  Persons 
submitting,  amending,  or  submitting  a 
supplement  to  an  NDA,  and  persons 
submitting  an  ANDA  or  505(b)(2) 
application  containing  a  patent 
certification  of  invalidity  or 
noninfringement  of  patent. 

We  estimate  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

No  of  ResoontlenK      Frequency  of        Total  Annual           Hours  per 
NO.  ot  Hespondents       Responses          Responses           Response 

Total  Hours 

314  50(a)  ttirough  (f).  (h).  and  (k) 
314.52(a)(3)  and  314.95(a)(3) 

80 
37 

1.55                   124                     1,690                       209.560 
1                          37                          16                              592 

Total 

210,152 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  ot  information. 


Our  estimates  are  based  on  the 
following  assumptions. 

•  According  to  our  earlier  information 
collection  estimates  for  *)§  314.52  and 
314.95.  there  are  an  estimated  37 
respondents  who  provide  a  notice  of 
certification  of  invalidity  or 
noninfringement  of  patent  each  year, 
and  each  respondent  submits  an 
estimated  2  responses,  with  an 
estimated  16  burden  hours  per  response. 
Because  the  proposed  rule  would  allow 
only  one  30-month  stay  in  the  effective 
date  of  approval  for  each  505(b)(2) 
application  or  ANDA,  this  would  mean 
that  these  505(b)(2)  or  ANDA  applicants 
would  (if  the  rule  is  finalized)  file  onlv 
one  notice  per  year  (unless  they  are 
fding  multiple  applications  for  different 
drugs  and  making  paragraph  IV 
certifications  in  more  than  one  case).  So, 
assuming  that  these  applicants  submit 
only  one  505(b)(2)  application  or  ANDA 
per  year  that  contains  a  paragraph  IV 
certification,  the  applicants  would 
submit  onlv  one  notice  of  certification 


of  invalidity  or  noninfringement  of 
patent  each  year.  Thus,  the  information 
collection  burden  for  §§  314.52  and 
314.95  would  decrease  to  592  hours  (37 
respondents  x  1  response  per 
respondent  x  16  hours  per  response  = 
592  hours). 

•  To  estimate  the  number  of  enhanced 
patent  declarations  that  will  be 
submitted  annually,  we  referred  to 
historical  data  on  submissions  of  NDAs. 
In  2001  and  2002.  we  received  94  and 
66  NDAs  respectively.  We  therefore 
estimate  that  there  will  be  80  ((94 
applications  +  66  applications)/2  years 
=  80  applications/year)  annual  instances 
where  an  NDA  applicant  or  NDA  holder 
would  be  affected  by  the  proposed 
patent  listing  and  patent  declaration 
requirements.  According  to  our  earlier 
information  collection  estimates  for 
*j  314.50(h)  (the  provision  under  which 
we  covered  patent  listing  and  patent 
declaration  matters  as  described  in 
§  314.53),  there  are  an  estimated  1.55 
annual  responses  per  respondent.  So, 


using  the  same  1.55  ratio,  this  would 
mean  that  80  NDA  applicants  and  NDA 
holders  would  submit  124  annual 
responses  (80  respondents  x  1.55 
responses  per  respondent  =  124 
responses).  However,  proposed 
§  314.53(b)  and  (c)  would  have  different 
impacts  on  the  hours  per  response.  On 
the  one  hand,  proposed  §  314.53(b) 
might  decrease  the  reporting  burden 
because  it  would  specify  certain  patents 
that  must  not  be  filed  in  the  Orange 
Book  and  thus  discourage  NDA 
applicants  and  NDA  holders  from 
submitting  information  on  those 
patents.  On  the  other  hand,  proposed 
§  314.53(b)  would  also  require  NDA 
applicants  and  NDA  holders  to  submit 
patent  information  on  different  forms  of 
the  drug  substance,  and  this  could  result 
in  more  patent  information  being 
submitted.  We  cannot  determine 
whether  the  potential  net  effect  will 
increase,  decrease,  or  not  change  the 
overall  burden  associated  with 
submitting  patent  information,  so  we 
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have  not  assigned  any  change  in  the 
total  reporting  burden  for  the  proposed 
change  in  patent  information  alone.  In 
contrast,  proposed  §  314.53(c)  would 
make  the  patent  declaration  more 
detailed.  The  change  in  the  declaration 
would  increase  the  burden  hours  per 
response  in  §  314.50(h)  (the  provision 
under  which  we  covered  patent 
declarations  described  in  §  314.53(c)) 
because  respondents  would  be  required 
to  be  more  precise  in  their  declarations. 
Based  on  other  rules  that  require 
respondents  to  compile  and  submit 
information  in  their  possession,  we 
estimated  that  the  revised  patent 
declaration  will  result  in  an  additional 
information  collection  burden  of  24 
hours.  However,  the  previous  burden 
hour  estimate  of  1 ,666  hours  for 
§  314.50  covered  paragraphs  (a)  through 
(f),  in  addition  to  paragraphs  (h)  and  (k). 
We  are  unable  to  determine  how  many 
of  the  1,666  hours  were  devoted  to 
patent  declarations,  so,  in  this  table,  we 
simply  add  24  hours  to  the  1,666  hour 
estimate  for  §  314.50(a)  through  (f).  (h), 
and  (k).  resulting  in  a  burden  hour 
estimate  of  1.690  hours  (1,666  hours  + 
24  hours)  to  account  for  a  respondent's 
need  for  more  time  to  make  and  verify 
the  patent  declaration.  Thus,  the 
information  collection  burden  for 
§  314.50(a)  through  (f).  (h).  and  (k) 
would  increase  to  209.560  hours  (124 
annual  responses  x  1 .690  hours  per 
response  =  209.560  hours).  We  invite 
comment  as  to  whether  we  need  to 
adjust  our  estimate  of  24  burden  hours 
per  response. 

We  have  submitted  the  information 
collection  requirements  of  this  rule  to 
OMB  for  review.  Interested  persons  are 
requested  to  send  comments  regarding 
information  collection  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB  (see  ADDRESSES). 

Vin.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866.  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  and  under  the 
Unfunded  Mandates  Reform  Act 
(UMRA)  (2  U.S.C.  1501  et  seq.). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviromnental,  public  health 
and  safety,  and  other  advantages, 
distributive  impacts,  and  equity).  Unless 
the  agency  certifies  that  the  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act, 
as  amended  by  SBREFA.  requires 


agencies  to  analyze  regulatory  options 
that  would  minimize  any  significant 
economic  impact  of  a  rule  on  small 
entities.  Section  202  of  UMRA  requires 
that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  by  State, 
local,  and  tribal  governments  in  the 
aggregate,  or  by  the  private  sector,  of 
SlOO  million  in  any  one  year  (adjusted 
annually  for  inflation).  We  have 
conducted  analyses  of  the  proposed 
rule,  and  have  determined  that  the 
proposed  rule  is  consistent  with  the 
principles  set  forth  in  the  Executive 
order  and  in  these  statutes. 

The  proposed  rule  is  an  economically 
significant  regulatory  action  as  defined 
by  the  Executive  order.  With  respect  to 
the  Regulatory  Flexibility  Act.  the 
agency  certifies  that  this  proposed  rule 
is  not  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  is  also  a 
major  rule  under  the  Congressional 
Review  Act.  The  discussion  of  costs  and 
benefits  is  consistent  with  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act. 

A.  Objectives  of  the  Proposed 
Regulation 

The  proposed  rule  has  multiple 
objectives.  We  are  clarifying  the  types  of 
patents  that  must  and  must  not  be  listed 
and  revising  the  declaration  that  NDA 
applicants  must  provide  regarding  their 
patents.  In  addition,  through  this 
proposal,  we  are  adopting  a  different 
interpretation  of  the  act  that  will  limit 
the  number  of  30-month  stays  to  one  per 
ANDA  or  505(b)(2)  application.  This 
clarification,  revision,  and 
reinterpretation  will  help  ensure  that 
NDA  applicants  list  appropriate  patents 
in  the  Orange  Book  while  preventing  the 
NDA  holders  from  thwarting  generic 
entry  through  the  use  of  multiple  30- 
month  stays.  Through  these  actions,  we 
are  preserving  the  balance  struck  in  the 
Hatch- Waxman  Amendments  between 
encouraging  innovation  and 
encouraging  the  availability  of  generic 
drugs.  The  estimated  10-year  total  costs 
of  this  proposed  rule  are  approximately 
$51.5  biUion  and  the  annualized  cost  is 
$4.9  billion.  The  estimated  10-year  total 
benefits  of  this  proposed  rule  are 
approximately  $53.9  billion  and  the 
annualized  benefit  is  $5.1  billion.  These 
10-year  total  benefits  include  consumer 
savings  of  approximately  $34.8  billion 
from  earlier  access  to  less  expensive 
prescription  pharmaceuticals.  The  10- 
year  benefits  exceed  the  costs  by 
approximately  $2.4  billion  and  the 
annualized  benefits  exceed  the 


annualized  costs  by  approximately  S230 
million. 

1.  The  30-Month  Stay 

The  Hatch-Waxman  Amendments 
benefit  consumers  by  bringing  lower 
priced  generic  versions  of  previously 
approved  drugs  to  market,  while 
simultaneously  promoting  new  drug 
innovation  through  the  restoration  of 
patent  life  lost  during  regulatory 
proceedings.  A  firm  wishing  to  market 
a  generic  version  of  a  previously 
approved  innovator  drug  can  submit  an 
A^JDA.  An  ANDA  refers  to  a  previously 
approved  NDA  (the  "listed  drug")  and 
relies  upon  our  finding  of  safety  and 
effectiveness  for  the  listed  drug. 

Persons  submitting  an  ANDA  or  a 
505(b)(2)  application  must  make 
certifications  regarding  the  listed 
patents  claiming  the  drug  they  wish  to 
duplicate.  The  applicant  must  certify 
one  of  the  following  for  each  patent:  (1) 
That  no  patent  information  on  the  drug 
product  that  is  the  subject  of  the  ANDA 
has  been  submitted  to  us;  (2)  that  such 
patent  has  expired;  (3)  the  date  on 
which  such  patent  expires;  or  (4)  that 
such  patent  is  invalid  or  will  not  be 
infringed  by  the  manufacture,  use.  or 
sale  of  the  drug  product  for  which  the 
ANDA  is  submitted.  These  certifications 
are  known  as  "paragraph  1."  "paragraph 
II,"  "paragraph  III."  and  "paragraph  IV  " 
certifications,  respectively. 

A  paragraph  IV  certification  begins  a 
process  in  which  the  question  of 
whether  the  listed  patent  is  valid  or  will 
be  infringed  by  the  proposed  generic 
product  may  be  answered  by  the  courts 
prior  to  the  expiration  of  the  patent.  The 
ANDA  or  505(b)(2)  application 
applicant  who  f  les  a  paragraph  IV 
certification  to  .  'isted  patent  must 
notif)'  the  paten;  owner  and  the  NDA 
holder  for  the  listed  drug  that  it  has 
filed  an  application  containing  a 
paragraph  IV  certification.  The  notice 
must  include  a  detailed  statement  of  the 
factual  and  legal  basis  for  the 
applicant's  opinion  that  the  patent  is 
not  valid  or  will  not  be  infringed.  If  the 
NDA  holder  or  patent  owner  files  a 
patent  infringement  suit  against  the 
ANDA  or  505(b)(2)  application 
applicant  within  45  days  of  the  receipt 
of  notice,  we  may  not  give  final 
approval  to  the  ANDA  or  505(b)(2) 
application  for  at  least  30  months  from 
the  date  of  the  notice.  This  30-month 
stay  per  ANDA  or  505(b)(2)  application 
will  apply  unless  the  court  reaches  a 
decision  earlier  in  the  patent 
infringement  case  or  otherwise  orders  a 
longer  or  shorter  period  for  the  stay. 
We  recognize  that,  in  recent  years, 
NDA  holders  have  been  able  to  use 
multiple  30-month  stays  to  delay 
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generic  competition.  Under  current 
regulations,  the  patent  rertificatinn 
process  allows  for  one  or  more  30- 
month  stays  of  an  ANDA  or  505(b)(2) 
applicatirn's  approval.  MDA  holders 
can  prevent  FDA  approval  of  ANDAs  or 
505(b)(2)  applications  beyond  the  initial 
30-month  stav  by  listing  an  additional 
patent  m  the  Orange  Book  after  the 
applicant  has  filed  its  ANDA  or 
505(b)(2)  application.  These  applic:ants 
would  be  required  to  re-certify  to  the 
newly-listed  patent.  The  NDA  holder 
would  then  be  given  45  days  to  file  suk 
for  patent  infringement,  and  our 
approval  of  the  initial  ANDA  or 
505(b)(2)  application  would  be  delayed 
for  an  additional  30-month  period  from 
the  notice  date  or  until  a  court  decision 
in  the  newly  instituted  patent  litigation. 

According  to  the  FTC  Report,  from 
1992  to  2000,  NDA  holders  have  listed 
patents  in  the  Orange  Book  after  an 
ANDA  has  been  filed  for  a  drug  product 
on  eight  occasions.  Six  of  these  eight 
occasions  have  occurred  since  1998.  In 
all  eight  of  these  instances,  the 
subsequent  patent  resulted  in  a  delay  to 
generic  access  to  markets  bevond  the 
initial  30-month  stay.  We  are  not  aware 
of  any  case  in  which  a  court  has  dec:ided 
that  the  ANDA  infringed  upon  the 
subsequent  listed  patent.  According  to 
the  FTC  Report,  in  the  four  instances  of 
multiple  stays  in  which  a  court  has 
decided  on  the  validity  or  infringement 
of  a  later-listed  patent,  the  patent  has 
been  found  either  invalid  or  not 
infringed  by  the  ANDA  - 

2,  The  Economic  Impact  of  Generic 
Competition 

The  generic  drug  industry  plays  an 
important  role  in  the  economics  of  the 
healthcare  industr\'.  According  to  Caves. 
VVhinston,  and  Hurwitz  (1991).  generic 
drug  prices  can  be  as  little  as  20  percent 
of  the  brand-name  price  for  the  same 
product. '  Laws  encouraging  doctors  to 
prescribe  generic  drugs  when  available 
are  a  part  of  the  current  effort  to  hold 
down  the  cost  of  healthcare. ■*  A  report 
from  the  Congressional  Budget  Office 
(CBO)  report  estimated  that  in  1994 
(when  the  generic  drug  market  was 
smaller  than  its  current  size)  consumers 
saved  between  S8  and  SIO  billion  by 
substituting  generic  for  brand-name 


^  KTC  Report,  p.  iv 

'Claves.  RithaH.  M  D  Whinstnii  .inil  M.  A. 
Hurwitz.  1411   ■  PittHtit  Expiration.  Eiitrv.  .in<l 
(Competition  m  the  IS.  PhdrmaceuliLdI  Industry," 
Brookings  Papers  in  Econumic  Activity; 
MiLroecnnomics.  p.  36. 

•Hellerstein.  luHilh  K   1494    The  Importance  of 
the  Physician  in  the  (leneric  Versus  Trade-Name 
Presiription  Derision."  RAND  lownal  of 
Ecanomics:  2'J  I  10tt-13b. 


drugs  in  pharmacy  sales."'  While  the 
first  30-month  stay  enhances  the 
incentive  to  innovate,  subsequent  stays 
generated  by  later-listed  patents  do  not 
seem  to  give  rise  to  the  same  incentives 
in  most  c;ases.  By  using  multiple  30- 
month  stays.  NDA  holders  are  able  to 
delay  competition  from  generic  drugs. 
Delaying  generic  competition  harms 
consumers  bv  slowing  the  introduction 
of  lower  priced  products  to  the  market 
and  thwarts  the  intent  of  the  Hatch- 
Waxman  Amendments. 

The  agency  considered  potential 
impacts  on  innovatitm  and  believes  any 
negative  effect  to  be  minimal.  While  the 
initial  30-month  stay  is  part  of  the 
balance  struck  in  the  Hatch-Waxman 
amendments  t(j  reward  innovation,  the 
suhset}utuit  stays  are  not  part  of  this 
balance.  The  patents  that  form  the  basis 
for  these  subsequent  stays  do  not  appear 
to  warrant  automatic  protection  from 
generic  competition. 

According  to  the  FTC  report,  every 
court  ruling  involving  a  subsequent  30- 
month  stay  has  found  the  underlying 
patent  to  be  either  invalid  or  not 
infringed.  Also  according  to  the  FTC 
report,  extending  patents  through 
multiple  stays  is  a  strategy  that  has 
become  popular  in  the  last  few  years 
and  is  not  a  longstanding  universally- 
recognized  source  of  research  funding. 
.Subsequent  stays  could  actually  hinder 
innovation  through  the  replacement 
effect,  in  that  they  provide  a 
disincentive  for  an  NDA  holder  to 
improve  upon  its  own  product. 
Moreover,  to  the  extent  that  subsequent 
30-month  stays  might  be  associated  with 
increases  in  spending  on  research,  these 
increases  do  not  necessarily  improve 
social  welfare.'' 

B  Costs  of  the  Regulation 

This  section  develops  estimates  of  the 
cost  to  NDA  htjlders  from  the  proposed 
rule.  As  previously  stated,  this  proposed 
rule  clarifies  those  types  of  patents  that 
must  or  must  not  be  listed  and 
eliminates  the  use  of  multiple  30-month 
stays  per  A.NDA  to  delay  generic 
competition.  The  innovator  drug 
industry,  as  NDA  holders,  would  be 
expected  to  bear  the  costs  of  the 
proposed  rule.  Generic  drug  companies 
and  consumers  would  be  expected  to 


^(Congressional  Hiidnet  Offii  e.  How  ln(  reasfd 
Comfjftition  From  (ifnirii  l)rui>s  Has  Atffrtpci 
Prnrs  iiiid  Hefurns  in  f/ie  f'hurrnai  fulu  al  Indwitn, 
(lulv  IWH)  .\ote  that  the  sale  of  drugs  through 
pharmai  les  is  a  subset  of  all  drug  sales  so  total 
.savings  to  ( cmsumers  would  he  expei.ted  to  be 
higher  than  the  gueii  figure 

••.A  more  detailed  disc  iission  of  the  replacement 
effect  and  ot  the  relationship  between  research  and 
social  welfare  can  be  found  in  lean  Tirole.  The 
Thran  at  Iniiwilna!  Ihaarnzcilmn  (( jmhndge   .MIT 
Press.  1988).  pp.  ;I92,  ,t99— 400. 


benefit.  The  impact  on  these  entities 
that  benefit  is  addressed  in  section  III.C 
of  this  preamble.  We  do  not  estimate  a 
specific  impact  involving  those 
submitting  505(b)(2)  applications.  We 
recognize  these  applicants,  like  those 
submitting  ANDAs,  must  make 
certifications  and  would  be  affected  by 
this  proposed  rule.  We  believe  any 
benefits  would  be  difficult  to  quantify 
with  any  precision  and  would  be  quite 
small,  relative  to  the  benefits  to  generic 
drug  companies. 

This  proposed  rule  will  be  costly  to 
NDA  holders  because  earlier  generic 
competition  will  erode  innovator  market 
share.  This  loss  of  market  share  to 
generics  will  result  in  reduced  revenues 
to  the  innovator.  These  reduced 
revenues  would  be  mitigated  somewhat 
by  a  reduction  in  the  administrative, 
marketing,  and  sales  expenses. 

To  estimate  the  impact  of  earlier 
generic  competition,  we  estimate  the 
revenues  to  NDA  holders  and  generics 
under  a  base  case  scenario  under  which 
multiple  30-month  stays  per  ANDA  are 
not  allowed  and  a  scenario  in  which 
generic  entry  may  be  delayed  subject  to 
an  additional  stay.  The  impact  of  the 
proposed  rule  would  be  the  difference 
between  the  two  scenarios. 

1.  Delaying  Generic  Competition 

To  estimate  the  impact  of  delays  to 
generic  competition,  we  use  a  modified 
version  of  the  economic  model  from  our 
report  to  Congress  on  the  pediatric 
exclusivity  provision  to  the  Food  and 
Drug  Administration  Modernization 
Act.^  Generic  entry  erodes  the  listed 
drug's  market  share,  typically  over  a 
period  of  several  years.  At  the  same 
time,  the  price  of  the  typical  generic 
drug  is  also  falling.  By  tracking  the 
decline  of  listed  drug's  market  share  and 
the  fall  in  the  price  of  the  generic 
competition,  the  model  calculates 
changes  in  sales  over  time  for  innovator 
and  generic  sectors. 

In  the  model,  we  assume  the  reference 
listed  drug's  market  share  falls  from  100 
percent  to  60  percent  in  the  first  year  of 
generic  marketing,  and  then  to  45  and 
30  percent  in  years  two  and  three.  The 
price  of  the  average  generic  drug  falls 
with  time,  and  this  is  also  captured  by 
the  model.  The  model  assumes  for  each 
6-month  interval  over  the  first  3  years  of 
competition,  the  generic  price  as  a 
fraction  of  innovator  price  falls  from  100 
percent  at  introduction,  to  80  percent 
after  6  months,  and  finally  33.5  percent 
after  3  years."  Several  studies  have 


■  I    S  Food  and  Drug  .-Kdininislration.  The 
Pediatric  Exclusivity  Proiis/on  Status  Heport  to 
(on^res.s.  [anuary  2001,  p  4:i 

"The  dec:line  over  3  years  at  fi-nionth  iiiti^rvals  is 
as  billows:  100  pen;Bnl  al  introduction  (0  months); 
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shown  generic  competition  to  have  only 
very  small  effect  on  innovators'  prices. « 
Innovator  prices  do  frequently  rise  after 
generic  entry,  but  we  lack  the  data  to 
confidently  incorporate  an  estimate  of 
this  into  this  model.  If  innovator  price 
increases  were  incorporated  into  this 
model,  the  magnitudes  of  the  estimated 
impacts  would  be  expected  to  be  larger. 
We  request  comment  providing  data  on 
price  behavior  after  generic  entry  into 
the  market. 

The  model  calculates  the  impact  on 
innovator  and  generic  sectors  each 
month  for  a  10-year  period.  Using 
immediate  generic  entry  as  a  base  case, 
the  model  calculates  the  relative  impact 
of  delaying  entry  for  a  certain  number 
of  months.  These  monthly  impacts  on 
each  sector  are  converted  to  present 
value  using  a  7  percent  discoiuit  rate. 


According  to  appendix  H  of  the  FTC 
report,  there  have  been  8  multiple  30- 
month  stays,  but  the  frequency  of  these 
stays  has  been  increasing.  Four  drugs 
experienced  multiple  stays  during  2000 
and  2001.  Based  on  this  information,  we 
assume  that,  absent  this  proposed  rule, 
there  would  be  2  (4  drugs/2  years) 
situations  with  multiple  30-month  stays 
each  year.  Thus,  in  calculating  the 
annual  impact  of  this  proposed  rule,  we 
multiply  the  peak  annual  sales  of  the 
average  affected  drug  by  2  to  account  for 
the  frequency  of  the  event.  While  we 
believe  this  to  be  a  reasonable  estimate, 
we  recognize,  as  mentioned  in  the  FTC 
Report,  that  a  substantial  sales  volume 
of  brand-name  drug  products  will  be 
coming  off  patent  in  the  next  few  years. 
If  there  are  more  drugs  affected  by  this 
rule  than  we  estimate,  this  would 

Table  2.— Drugs  Used  in  Analysis 


increase  both  the  benefits  and  costs  of 
this  rule. 

To  develop  a  profile  of  the  typical 
drug  for  which  there  were  muhiple  30- 
month  delays,  we  started  with  the 
instances  in  Appendix  H  and  table  4-3 
of  the  FTC  Report.  As  two  instances 
from  the  FTC  report  concern  different 
dosage  forms  of  the  same  drug, 
gabapentin.  we  count  it  only  once  in  our 
analysis.  Generic  competition  for  one  of 
the  drugs.  Cisplatin.  was  delayed 
because  of  a  single  30-month  stay  and 
an  alleged  double  patent.  As  we  do  not 
believe  this  situation  is  addressed  by 
this  proposed  rule,  we  eliminated  it 
from  the  analysis.  The  information  on 
the  six  remaining  drugs  is  contained  in 
table  2. 


Active  Ingredient 


Buspirone 


Terazosin 


Gabapentin 


Paroxetine 


Paclitaxel 


Diltiazem 


FTC  Stay  Period  (Months) 


Estimated  Additional  Stay  Period 
(Months) 


Estimated  Peak  Sales  (000) 


301 


$700 


702 


46 


S580 


37 


24 


$1,710 


65 


34 


$3,780 


60^ 


601 


28 


$1 .020 


$380 


Average 


50  (+20) 


4-23 


Si  .360 


1  Potentially,  but  actually  shorter  because  ot  a  court  decision. 

2  Periods  not  overtapping. 


ear  projection. 


Table  2  includes  the  inflation 
adjusted  peak  sales  and  subsequent 
delay  for  each  of  the  six  drugs.  As  a 
reference,  we  include  delay  information 
from  the  FTC  report.  Based  on  the  delay 
and  sales  information  for  the  six  drugs, 
we  find  the  typical  delayed  drug  to  have 
peak  annual  sales  of  $1,360  million  and 
subject  to  a  23-month  delay.  As  we  do 


not  possess  current  sales  figures  for  all 
the  drugs  involved,  we  invite  comment 
on  the  accuracy  of  these  estimates. 

2.  Impact  of  Delay  on  the  Innovator 
Sector 

The  model  results  obtained  from 
comparing  the  no  delay  and  delay 
scenarios  are  provided  in  table  3.  To 

Table  3.— Results  of  Delay  Analyses 


account  for  the  frequency  of  occurrence, 
we  multiply  the  peak  sales  estimate  by 
2,  To  the  extent  that  this  proposed  rule 
would  eliminate  multiple  30-month 
stays  per  ANDA  after  the  first,  the 
estimated  impact  on  innovators  would 
be  an  annual  revenue  decrease  of 
$3,159.50  million  (approximately  S3. 2 
billion). 


Scenario 


Base  Case 


Impact  (In  Millions) 


Sales  (000) 


Delay  (Months) 


Innovator 


Generic 


Consumer 


$2.7201 


23 


($3,160) 


$1,120 


$2,040 


1  Includes  2.0  frequency  factor. 


80  percent  (6  months);  60  percent  (12  months);  52.5 
percent  (18  months);  45  percent  (24  months);  37.5 
percent  (30  months);  33.5  percent  (36  months).  The 


ultimate  price  ratio  of  33.5  percent  is  consistent 
with  a  market  with  10  generic  entrants,  per  Caves, 
Whinston,  and  Hurwitz  (1991),  p.  36,  table  9. 


■See  Box  4  in  Congressional  Budget  Office 
(1998),  p.  30. 
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The  cost  impact  on  innovators  is 
driven  by  the  fact  that  a  delav  in  generic 
entry  extends  the  time  the  innovator 
collects  peak  sales  and  shortens  the  time 
the  innovator  collects  30  percent  of  peak 
sales.  Absent  discounting,  the  impact  on 
innovators  would  he  the  length  of  the 
delay  times  70  percent  of  the  peak 
innovator  drug  revenues. 

This  impact  on  innovators  mav  be 
mitigated  to  a  small  degree  bv  potfnti.il 
decreases  in  the  administrative, 
marketing,  and  sales  costs  associatt^d 
with  the  product.  A  recent  study  of  top 
pharmaceutical  companies  found  that 
marketing,  administrative,  and 
advertising  e.xpenses  averaged  17 
percent  of  revenues. '"  Part  of  this  figure 
includes  certain  fixed  costs  that  umild 
not  change  with  a  decline  in  revenues. 
Moreover,  to  the  extent  that  some  of 
these  support  costs  are  discretionary, 
thev  would  most  likely  be  focuscjd  on 
periods  of  intense  marketing,  such  as 
product  roll-outs.  Nevertheless,  with  the 
erosion  of  market  share,  the  rewards  to 
marketing  would  decline  and  the  need 
for  admuiistrative  support  would  be 
expected  to  decrease. 

Assuming  half  the  27  percent  figure  to 
be  discretionary  support  costs,  and  the 
discretionary  support  costs  for  ttie 
product  in  question  to  be  one-third  of 
the  average,  then  discretionar\-  support 
costs  would  be  4. .5  percent  of  revenues 
(27  percent/6).  The  relevant  annual  cost 
reduction  would  be  S142.2  mHlion 
(S3. 160  billion  x  4.5  percent).  As  we 
lack  precise  data  on  the  relationship 
between  revenues  and  support  c:osts.  wc; 
invite  comment  on  the  accuracy  of  this 
estimate. 

3.  Other  Issues  Related  to  Burdc^ns  to 
Innovators 

The  proposed  rule  would  require 
NDA  holders  to  submit  a  more  detailed 
patent  declaration.  To  estimate  the 
number  of  enhanced  patent  dt!c;laralions 
that  will  be  submitted  annuallv.  we 
referred  to  historical  data  on  submission 
of  N'DAs.  excluding  those  for  orphan 
drugs.  In  2000  and  2002.  there  were  94 
and  66  .\T)As  respectively.  We  therefore 
estimate  that  there  will  be  80  ((94  -t-  66) 
/  2)  annual  instances  where  an  NDA 
holder  or  \DA  applicant  will  fac:e  this 
additional  declaraticm  burden.  Based  on 
earlier  information  collection  estimates. 
we  assume  there  to  be  an  estimatc'd  1.55 
annual  responses  per  respondent.  Using 
this  same  1.55  ratio,  this  would  mean 
that  the  80  NDA  applicants  and  NDA 
holders  would  submit  124  annual 
responses  (80  respondents  x  1.55 
responses  per  respondent). 


We  believe  that,  while  the  NDA 
holder  or  NDA  applicant  possesses  the 
additional  patent  information,  there  will 
be  a  burden  in  completing  the  more 
detailed  declaration.  Based  on  other 
rules  that  require;  respondents  to 
conq)ile  and  submit  information  in  their 
possession,  we  estimate  the  burden  to 
be  24  hours  per  event.  A  regulatory 
affairs  sj)ec;ialist  could  perform  the  tasks 
associated  with  this  process.  Based  on 
the  total  average  hourly  compensation 
(including  a  40  percent  load  factor  for 
benefits)  of  .S55.72.  the  cost  would  be 
Si. 3.17  (,S53,72  per  hour  x  24  hours)  per 
event.' '  The  burden  on  individual  firms 
would  dc^pend  on  the  number  of 
declarations  thev  submit.  The  estimated 
annual  burden  to  all  declarants  is 
Si 65. 7 78  (S  1.3 3 7  per  event  x  124  annual 
events). 

We  also  considered  a  potential  impact 
due;  to  the  numbers  of  patents  listed. 
The  proposed  rule  would  require  the 
submission  of  patent  information  for 
patents  that  claim  different  forms  of  the 
drug  substance,  and  this  would  appear 
to  increase  tht;  number  of  patent  filings. 
At  the  same  time,  the  proposed  rule 
would  c  larify  the  types  of  patents  that 
must  not  be  submitted,  and  this  would 
appear  to  reduce  the  number  of  patent 
filings.  These  two  countervailing  effec:ts 
are  of  uncertain  magnitude.  We  cannot 
quantify  an  impact,  if  any.  from  a 
change  in  the  number  of  patents  listed, 
but  we  invite  comment. 

4.  Enforcement  Ccjsts 

The  proposed  rule,  if  finalized,  can  be 
enforced  using  existing  resources. 

5.  Total  Costs  of  the  Regulation 

The  annual  cost  of  the  proposed  rule 
includes  the  lost  revenues  to  innovator 
firms  from  the  erosion  of  market  share, 
mitigat(!d  by  the  decrease  in  support 
costs,  and  the  additional  cost  of 
completing  the  more  detailed  patent 
declaration.  The  estimated  1-year  loss  in 
revenues  from  erosion  of  market  share  is 
S3. 159.50  million,  the  reduction  in 
support  costs  would  reduce  this  loss  bv 
S142.20  million,  and  the  estimated 
annual  additional  cost  of  completing  the 
revised  declarations  is  approximatelv 
$166,000  Thus,  the  estimated  1-year 
cost  to  innovator  firms  is  S3. 01 7.47 
million  (approximately  $3.0  billion). 

According  to  projections  produced  by 
the  Office  of  the  Actuary  at  the  Centers 
for  Medicare  and  Medicaid  Services, 
expenditures  on  prescription 
pharmaceuticals  are  expected  to 


increase  dramatically  in  the  near  future. 
This  S3.0  billion  1-year  estimate  does 
not  take  these  increases  into 
consideration  and  must  be  adjusted  to 
account  for  them.  Prescription  drug 
expenditures  for  2003.  for  example,  are 
(expected  to  be  12.8  percent  greater  than 
for  2002.'-  After  using  the  average 
annual  percent  changes  in  prescription 
drug  expenditures  to  adjust  the  annual 
cost,  the  total  reduction  in  revenues  to 
the  innovator  sector  over  the  10-year 
period  2002  through  2011  is  estimated 
to  be  S51. 507. 55  million,  or 
approximately  $51. 5  billion. 
Annualizing  this  impact  over  that  10- 
year  period  at  a  7  percent  discount  rate 
yields  an  annualized  cost  of  S4. 863. 76 
million,  or  approximately  S4.8  billion. 

C  Benefits  of  the  Regulation 

This  section  develops  estimates  of  the 
benefits  from  the  proposed  rule. 
Eliminating  multiple  30-month  stays  per 
ANDA  will  prevent  delays  in  generic 
drug  competition.  The  70  percent  of  the 
market  lost  by  innovators  is  a  gain  to 
both  generic  drug  companies  and 
consumers.  Generic  drug  companies 
gain  through  additional  sales,  and.  to 
the  extent  that  generic  prices  are  lower 
than  innovator  prices,  consumers 
benefit  from  the  "price  gap."' 

1.  Gains  to  the  Generic  Drug  Industry 

We  estimated  the  increase  in  sales  to 
generic  drug  companies  using  the  same 
model  used  to  estimate  lossc^s  in  sales  to 
innovators.  Assuming  typical  drug  peak 
sales  to  be  S2.72  billion  (including  2.0 
frequency  factor)  and  a  typical  delay  of 
23  months,  the  estimated  increase  in  1- 
year  revenues  to  generic  firms  is  Si  .1 19 
million  (approximately  Sl.l  billion). 
After  accounting  for  the  baseline 
increases  in  pharmaceutical 
expenditures,  the  total  increase  in 
generic  industry  revenues  for  the  period 
2002  to  2011  is'estimated  to  be 
S19.117.47  million  or  approximately 
S19.1  billion.  The  annualized  cost, 
using  a  7  percent  discount  rate  is 
Si. 805. 23  million  or  approximately 
SI. 81  billion. 

While  we  recognize  that  the  generic 
drug  industry  is  doing  more  marketing 
than  it  used  to  do.  the  effort  is  still 
substantially  smaller  than  what  is  done 
by  innovator  firms,  and  we  do  not  make 
adjustments  for  reductions  associated 
support  costs. 


'"Families  I  S.^.  Profiling  From  Pain:  Where 
Prescription  Dollars  Go.  )ul>  2002.  p.  3. 


' '  Hourly  rate  for  "lawyer    friini  the  Bureau  of 
l.alH)r  .Statistics  2(XH)  National  C^umperisation 
.Survey  is  $;1B  70,  adjusted  for  inflation  at  2.85 
perrenl  (viri<iil|U-.tfd  (.}'[[  I  and  40  percent  for 
benefits. 


■The  annual  percent  increases  in  pr»'Scnption 
drug  expenditures  for  each  year.  200.3  through  201 1. 
are  assumed  to  be  12.8(2003).  12.3  120CM),  117 
(2005).  11  0(2006).  10  7  (2007).  10  5  (2008).  10.3 
(200M),  10  2  (2010).  anci  10  1  (2011)   .See  National 
Health  Cjire  Expenditures  Proje<  tions:  2001-2011. 
Onters  for  Medicare  &  Medicaid  Services.  Office  of 
the  Actuary,  table  11. 
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2.  Gains  to  Consumers 

The  model  assumes  that  after  generic 
entry,  the  market  will  eventually 
stabilize  where  the  price  of  a  generic 
drug  will  be  33.5  percent  of  the 
equivalent  innovator  drug.  The  gain  to 
consumers  would  be  the  difference 
between  the  generic  and  innovator 
price.  This  price  gap  is  equal  to  66.5 
percent  of  the  innovator  price.  Under 
our  assumptions,  the  estimated 
consumer  impact  of  the  proposed  rule  is 
a  1-year  gain  of  $2,040  million 
(approximately  $2  billion).  This  gain 
would  be  from  the  elimination  of 
multiple  30-month  stays  per  ANDA  that 
delay  the  availabihty  of  less  expensive 
drugs. 

After  increasing  this  1-year  estimate 
to  account  for  the  annual  expected 
increases  in  baseline  pharmaceutical 
expenditures,  the  total  expected  benefit 
to  consumers  for  the  period  2002  to 
2011  is  $34,822.35  or  approximately 
$34.8  billion.  The  annualized  benefit  to 
consumers,  using  a  7  percent  discount 
rate,  would  be  $3,288.21  or 
approximately  $3.3  billion. 


It  is  difficult  to  determine  which 
subgroups  of  consumers  will  benefit 
most  from  access  to  generic  drugs.  The 
previously  cited  report  on  Pediatric 
Exclusivity  noted  that  about  21  percent 
of  pharmaceutical  spending  came  from 
public  sources  (Federal,  State  &  Local, 
Medicare  and  Medicaid)  and  that  this 
figure  was  expected  to  rise.  The  report 
also  noted  that  cheaper  drugs  would 
disproportionately  benefit  lower  income 
consumers  in  that  these  consumers 
would  be  less  likely  to  have  insurance. 

3.  Other  Issues  Related  to  Benefits 

In  the  past,  some  studies  have 
allocated  a  portion  of  the  gains  to 
generic  drugs  to  the  distribution  sector 
(e.g.,  retail  drug  stores).  These  studies 
typically  based  this  approach  on  the 
belief  that  generic  drugs  carried  a 
substantially  larger  retail  markup,  in 
absolute  dollar  terms,  than  did 
innovator  drugs. 

This  belief  appears  to  be  based  on 
literature  using  limited  data  from  the 
mid-1980s,  a  period  when  the  generic 
drug  industry  was  substantially 
different  from  its  current  state.  For  this 


analysis,  we  referred  to  more  recent 
information,  such  as  that  found  in  the 
CBO  report,  and  found  no  evidence  of 
substantially  larger  absolute  retail 
markup  for  generic  drugs.  While  we 
believe  recent  data  supports  our  belief 
that  the  absolute  markups  are 
approximately  the  same,  we  invite 
comment  on  this  issue. 

4.  Total  Benefits  of  the  Regulation 

The  1-vear  benefits  of  the  regulation 
will  include  the  increase  in  revenues  to 
generic  firms  and  the  savings  to 
consumers  from  the  earlier  availability 
of  less  expensive  pharmaceuticals.  The 
estimated  total  1-year  benefit  is  S3. 159 
million  (approximately  S3. 2  billion). 
Adjusting  this  benefit  to  account  for  the 
expected  increase  in  baseline 
pharmaceutical  expenditures,  the  total 
benefit  for  the  years  2002  through  2011 
is  expected  to  be  S53,931.97  million  or 
approximately  $53.9  billion. 
Annualizing  this  stream  of  benefits  over 
that  10-year  period  at  a  7  percent 
discount  rate  yields  an  annualized  cost 
of  S5.093  million  or  approximately  S5.1 
billion. 


Table  4.— Benefits  of  the  Proposed  Rule  to  Generics  and  Consumers 


Issue 


Generic  Eariier  Acxess  to  Market 


One-Year  Impact  (Millions) 
51,119.96 


Consumer  Dnjg  Savings 


$2,039.54 


Total  Benefits 


53,159.50 


D.  Comparison  of  Costs  and  Benefits 
The  estimated  10-year  total  costs  of 
this  proposed  rule  are  $51,508  million. 
These  costs  would  be  borne  by 
innovator  firms  in  the  form  of  reduced 
revenues,  mitigated  by  a  reduction  in 
support  costs,  and  an  increased  cost  of 
completing  the  revised  patent 
declaration.  The  estimated  annualized 
cost  is  $4,864  million. 

The  estimated  10-year  benefits  of  this 
proposed  rule  are  $53,932  million. 
These  benefits  would  accrue  to  the 
generic  drug  firms  and  consumers  in  the 
form  of  increased  revenues  and 
increased  income  from  access  to 
cheaper  drugs,  respectively.  The 
estimated  annualized  benefit  is  $5,093 
million.  Absent  the  additional  cost  of 
completing  the  declaration  and  the 
reduction  in  support  costs,  the  costs 
equal  the  benefits  because  the  economic 
impact  of  this  proposed  rule  is  a 
transfer,  as  consumers  shift 
consumption  from  the  products  of  the 
irmovator  drug  firms  to  those  of  generic 
drug  firms.  The  total  10-year  quantified 
benefits  exceed  the  costs  by  $2,424 


million  and  the  annualized  benefits 
exceed  the  annualized  costs  by  $229 
million.  While  the  quantified  benefits 
do  exceed  the  quantified  costs,  this 
proposed  rule  has  the  additional 
important  benefit  of  preserving  the 
balance  struck  in  the  Hatch-Waxman 
amendments. 

E.  Regulatory  Alternatives 

In  creating  this  proposed  rule,  we 
considered  several  regulatory 
alternatives,  including  not  regulating. 
We  rejected  the  alternative  of  not 
regulating  because  under  the  current 
situation,  NDA  holders  are  able  to  use 
multiple  30-month  stays  to  delay 
generic  entry  and  thwart  tlie  intent  of 
the  Hatch-Waxman  amendments.  We 
also  considered  using  the  current 
system  of  patent  declarations.  This 
alternative  was  also  rejected  because  the 
current  declaration  may  be  insufficient 
to  prevent  NDA  holders  and  NDA 
applicants  from  listing  patents  that 
should  not  be  listed  under  the  law.  This 
is  particularly  important  in  light  of  the 
fact  that  we  lack  die  resources. 


expertise,  and  authority  to  evaluate 
patents  to  determine  whether  they 
should  be  listed  in  the  Orange  Book. 

F.  Impact  on  Small  Entities 

Unless  the  agency  certifies  that  the 
rule  is  not  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  the  Regulatory  Flexibility  Act. 
as  amended  by  SBREFA  requires 
agencies  to  analyze  regulatory  options 
that  would  minimize  any  significant 
economic  impact  of  a  rule  on  small 
entities.  According  to  standards 
established  by  the  Small  Business 
Administration,  a  small  pharmaceutical 
manufacturer  employs  fewer  than  750 
employees.  We  do  not  know  the  precise 
number  of  innovator  companies 
expected  to  use  multiple  30-month  stays 
to  delay  generic  entry.  Nevertheless,  we 
do  not  believe  any  of  these  innovator 
companies  to  be  small.  Moreover,  none 
of  the  innovator  companies  identified  in 
the  FTC  report  as  having  used  multiple 
30-month  stays  would  qualifv-  as  a  small 
entity.  Therefore,  the  agency  certifies 
that  this  proposed  rule  is  not  expected 
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ti)  hdvt'  d  >i'4nifi(cint  inipac  t  on  ,i 
substdntidl  nuinbtT  (if  small  t-iititn's 

Intert'stt.'ti  persiiii>  iiiav  submit  to  ttu' 
Dockets  Managenu'nt  Hr.iiK  h  (see 
ADDRESSES'!  wntti'ii  nv  .■!»■(  trnnii 
Ldmmt'iits  reganlim;  ihi>  [irupn-,,!!.   Ivvu 
copies  of  any  comiii'Tit^  are  to  be 
submitted.  (>xc:ept  that  in(ii\-i(lu,ils  nun- 
submit  lint'  f  iip\'   (inmmfnt>  art'  tn  \\i' 
icientifit'd  with  the  docket  numtn'i 
found  in  bra(  kt'ts  in  thf  ht-adiiiL;  "t  this 
document    Kfi  cncd  (  ommi-ni^  ni.i\  h<' 
seen  in  the  Do(:k^'t^  Manatjt'infnt  Hraiu  h 
between  4  am   and  4  p  m..  Mondav 
through  Frid.i\ 

List  of  Subjects  in  21  CFR  Part  314 

Administrative  [irac  tn  e  and 
procedure,  (Confidential  busiiifss 
information.  Drutjs.  Reportiny  and 
recordkeeping  recjuirements 

The^^'fo^^^  under  the  Federal  Food. 
Drug,  anri  Cosmetic  Ac  t  and  under 
authontv  delegated  to  the  (lommissiiUHT 
of  Food  and  Drugs,  it  is  proposed  that 
21  C;FR  part  n4  b»'  anu-nded  as  fojlou-, 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 

1   The  authontv  ( itation  for  _'  1  (  :FK 
part  .fl4  continues  tti  read  as  follow-, 

.\uthonty:  21  U.S.C.  321.  331.  351.  352. 

:r,  i,  r,',    r. -,aT^r,.  i'ina. 'rifib.  ■i'Sfx.  37i. 

2.  Section  514  ,t2  is  amended  bv 
redesignating  paragraph  (al(,<)  as 
paragraph  (a)(4)  and  bv  adding  new 
paragraph  (a)(:J)  to  read  as  follows 

§314.52     Notice  of  certification  of  invalidity 
or  noninfringement  of  a  patent. 

(a)  *  *  • 

(.3)  This  paragraph  does  not  apfiK  to 
a  use  patent  that  claims  no  uses  for 
which  the  applicant  is  spt-king  a[)prov  al 
This  paragraph  also  does  not  ap[)l\  if 
the  applit:ant  amends  its  application  to 
add  a  certification  under 
§:n4.50(i)(l)(i)(A)(-;)  when  the 
application  already  contained  a 
certification  under  4)  ,n4-50(i){  1  )(i)(.-\)M) 
to  another  patent 

J.  Section  .)  14.53  is  amended  by 
revising  paragraphs  (b)  and  (c)(  1 1 

thrf)ugh  (c)(2)  to  read  a,s  follows 

§314.53     Submission  of  patent  Information. 

*  *  *  «  * 

!bi  Fatt^nts  tor  iv/ik/i  intcinndtun) 
must  be  !iuhmittt'(i  An  applicant 
described  in  paragraph  (a)  of  this 
section  shall  submit  information  on 
each  patent  that  claims  the  drug  or  a 
method  of  using  the  drug  that  is  thf 
subjec:t  of  the  new  drug  application  or 
amendment  or  supplement  to  it  and 
with  respect  to  which  a  claim  of  {)atent 


intringement  could  reasonabiv  be 
asserted  if  a  [)erson  not  licensed  bv  thc> 
owner  ol  the  patent  engaged  in  the 
maniitac  turc.  use.  or  sale  of  the  drug 
pri  idiK  t    For  purposes  of  this  part,  such 
(i.itfiits  I  (insist  of  patents  that  cdaim  the 
drug  substance  (ingredient),  patents  that 
(  laiiii  the  drug  produc  t  (formulation  and 
(  om[)osituui).  product  bv  process 
fi.iteiits,  and  patents  that  claim  a  method 
lit  Use   i'roc CSS  p.itents,  patents  claiming 
[lac  kaging,  [)atents  c:laiming  metabolites. 
,ind  [i.itents  c  laiming  intermediates  are 
not  (  overed  bv  this  sec:tion.  and 
intorin.ition  cui  these;  patents  mav  not  be 
submitted  to  FDA.  For  patents  that 
(  l.iiiii  the  drug  substanc:e,  the  applicant 
shall  submit  information  onlv  on  those 
[latents  that  c  laim  the  form  of  the  drug 
siibstanc  e  th.it  is  the  subject  of  the 
pending  or  approved  applic:ation  or  that 
(  laiin  a  drug  substanc:e  that  is  the 

same  '  as  the  active  ingredient  that  is 
the  subjec  t  of  the  approved  or  pending 
apfilic  ation  within  the  meaning  of 
section  ,5(),5(i)(2)(A)(ii)  of  the  act.  For 
p.itents  that  claim  a  drug  product,  the 
a[iplic  aut  shall  submit  informaticm  onl\- 
on  those  patents  that  cdaim  a  drug 
[iroduc  t  that  is  thc!  subject  of  a  pending 
or  ,i(ipro\fd  application.  For  patents 
that  1  laim  a  method  of  use.  the 
a[)plicant  shall  submit  information  onlv 
on  those  [)atents  that  cdaim  indications 
I  ir  other  conditions  of  use  that  are  the 
sub|ec  t  of  a  peniiing  or  approved 
applu  ation   For  approved  applications, 
the  applic  ant  shall  identify  the 
indication  or  other  t;ondition  of  use  in 
the  a[)proved  labeling  that  corresponds 
to  the  listed  patcmt  and  claim  identified. 

(c  )  *  *  *  (1)  General  requirements.  An 
.ipplic.int  described  in  paragraph  (a)  of 
this  section  shall  submit  the  declaration 
described  in  paragraph  (c)(2)  of  this 
sec  tion  for  cMch  cdaim  of  the  patent  that 
meets  the;  requirements  described  in 
p.iragraph  (b)  of  this  section. 

(2)  Patent  declaration,  (i)  For  each 
patent  that  cdaims  a  cirug  substance 
(active  ingredient),  drug  product 
(formulation  and  c;omposition).  and/or 
method  of  use.  the  applicant  shall 
sulimit  the  following  declaration: 

I  his  1^  ,1  siitiniissiiiii  lit  p.il.Mit  inliirm.itHin 
for  an  \l).\  snIiinilliMl  iiikIit  sci  lion  "lO.'i  (it 
the  HimIi'imI  liiiiil.  Drug,  .iiid  (!iisiiit'li(   .-\(  t 

iUm'  a.  n 

Tiiiii'  s.'iisili\c  (i.ilriil  inliirrii.ilKiii  piirsu.iiil 

to  21  (IK   U4  ")  t  till  .\1).\  « 

The  to  lieu  iFij.;  Is  [ir(i\  idcii  in  ,u  f  ord.uu  <•  wilii 
section  'ill.'illi)  ut  tin-  Act. 
Trad.'  N.iine 

\(  !iw'  lnt;rcdi('nt(s):  

sii.'ii'4!ti|sl      

l)cis.ii.;r  liiini(s):  

.\|4ir'i\  id  D.ile  (if  thi^  submission  is  a 

su(i)i|i'iniMit  lu  ,111  .ipproved  NDA): 


I'IcHsc  prii\  i(lc  the  tcilldwing  information  for 

'Ml  h  patent  siilmiittt'd.  and  idenlifv  the 

relevant  (  laim(s)  b\  luiniber. 

.\       1.  I'nilcd  .States  patent  number:  

2    txpiratuin  dale:  

t.  N.ime  (it  the  Patent  Owner:  

4    .^gent  (if  patent  owner  or  applic  ant 

dues  nut  reside  or  ha\('  ,i  pl.H  e  of  Inisiness 

111  llie  I  nited  States) 

li    I'or  eac  h  [latent  icientifjed  in  A.  please 

pr(u  ide  the  following  information. 

1 .  The  t\  pe  of  [latent  (  laims  that  a[i[il\ 

I' I  tlie  drug  suf)stanc:e  or  drug  [inidiu  I  thai  is 
tlie  subjec  t  ol  tfie  application: 

2.  Drug  .Sutislaiu  e  (.-Xi  live  Ingredient) 
_  Yes No 

a   ("laim  number(s):  

i   Drug  ['rodu(  t  ((',(iin[i(isiti(in'' 
Fi  irmul.ition] 

Yes No 

a.  Claim  number(s): 

4.  Method  of  L'se: 

_  Yes No 

a   (daim  numl)er(s): 

c:   For  each  drug  substance  claim  identified. 
[ilease  [ircnide  the  following  information: 

1 .  Is  the  claim  one  that  claims  tlie  drug 
substanc  e  that  is  the  active  ingredient  in  the 
aiiproM'd  or  pending  ND.-X.  an  amendment  to 
the  ND.-\.  or  a  supplement  to  the  ND.-\.' 

_  Yes  No 

it  ■■\cs."  [ilease  identify  the  (  laim(s)  bv 
luiinber 

2    Is  the  (  l.iim  one  that  c  laims  a  drug 
siilislanc  e  that  is  the  "same  "  ac,li\e 
ingredient  .is  the  ac:tive  ingredient  in  the 
[lending  or  approved  NDA.  amendment  to 
the  ND,-\.  or  a  supplement  to  the  NDAY 

_    >'es No 

It  "v  es."  please  icientil\  the  c  laim(s)  bv 
numiier, 

.t.  If  the  answer  to  c^uestion  C  1  or  C].2  is 
\es,"  do  \(iu  acknowledge  that  an  .■\NC.'\  or 
"i().T(b)(2]  a|iplic  ation  ( cmtaining  the  same 
.!(  Ii\e  ingredient  that  is  c  laimed  bv  the 
[i.ilent  is  the  "same"  for  .-XNDA  or  .T0.")(b)(2) 
,t[)[ir(i\al  pur[H)ses'.'' 

>'es No 

1/^  the  ansivers  to  questions  C.  1 .  and  C.2.  or 
(,'  J  IS  "no.  "  stop  here   The  patent  mav  not 
he  lifted  in  the  Orange  Hook  os  a  patent  that 
I  l(nnis  the  druii  substance.] 
D.  For  cMch  drug  produc  I  claim  ieientified, 
[ile.ise  [irovide  the  following  information: 

1 ,  Is  the  c:laim  one  that  claims  the 
a[)[iroved  formulation  or  composition  and/or 
the  torrnulalion  or  c:oni[)osition  for  which 
,i|i[iroval  is  i)eing  sought? 

_  "I'es     _  No 
It  "ves."  [dtMse  identify  liie  (  laim(s)  by 
iuimi)er. 

\II  the  answer  to  question  D.I  is  "no"  In  even 
instance.  .•>top  here.  The  patent  mav  not  be 
listed  in  the  Orange  Book  as  a  patent  that 
I  laims  the  drug  product.] 
K   For  eac  ii  method  of  use  claim  identified, 
[ilease  [iroxide  the  following  information: 

1.  Is  thee  laim  one?  that  c  laims: 

(a)  an  a[)[)roved  melhoci  of  use  of  the 
,i[i[)roved  drug  procfuct.''  If  "\es."  please 
idenlif\  the  use  with  referc;nc  e  lo  the 
.ip[)roved  labeling  for  the  drug  [iroduc  t  and 
identify  die  relevant  [latent  <  l.iim  number(s); 

'I'es No 

(b)  a  method  of  use  of  the  a[iproved  drug 
product  for  which  use  a[)proval  is  btMUg 
sougfil:  or 
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Yes No 

(c)  a  method  of  use  of  the  drug  product  for 
which  approval  is  being  sought? 

Yes No 

If  the  answer  to  questions  E.l(b)  or  (c)  is 
"yes."  please  identify  the  use  with  reference 
to  the  proposed  labeling  for  the  drug  product 
and  identify  relevant  patent  claim  number(s). 
[If  the  answers  to  questions  E.l(a)  through  (cj 
are  "no."  stop  here.  The  patent  may  not  be 
listed  in  the  Orange  Book  as  a  patent  that 
claims  a  method  of  use.] 

(ii)  Amendment  of  patent  information 
upon  approval.  Within  30  days  after  the 
date  of  approval  of  its  application,  if  the 
application  contained  a  declaration 
required  under  paragraph  (c)(2)(i)  of  this 
section,  the  applicant  shall,  by  letter, 


amend  the  declaration  to  identify  the 
patent  claims  that  claim  the  drug 
substance,  drug  product,  or  method  of 
use  that  has  been  approved. 

*         *    *    *         *         * 

4.  Section  314.95  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  314.95    Notice  of  certification  of  invalidity 
or  noninfringement  of  a  patent. 

(a)  *  *  * 

(3)  This  paragraph  does  not  apply  to 
a  use  patent  that  claims  no  uses  for 
which  the  applicant  is  seeking  approval. 
This  paragraph  also  does  not  apply  if 
the  applicant  amends  its  application  to 


add  a  certification  under 

§  314.94(a)(12)(i)(A)(-i)  when  the 

application  aheady  contained  a 

certification  under 

§  314.94(a)(12)(i)(A)(4)  to  another 

patent. 

***** 

Dated:  September  19.  2002, 
Lester  M.  Crawford, 

Deputv  Commissioner. 

Tommy  G.  Thompson. 

Secretar\-  of  Health  and  Human  Sen-ices. 
|FR  Doc.  02-27082  Filed  10-14-02;  11:57 
am] 
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DEPARTMEhrr  OF  DEFENSE 
GENERAL  SERVICES 
ADMINISTRATION 
NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

Federal  Acquisition  Regulation; 
Reimbursement  of  Relocation  Costs 
on  a  Lump-Sum  Basis 

AGENCIES:  Department  of  Defense-  iDoDl, 
General  Ser\i(  es  Aciministratinii  ((iSA). 
and  National  Aeronautu  s  and  Spac  e 
Administration  (NASA) 
ACTION:  Notice  of  request  for  comments 

SUMMARY:  The  Civilian  Agent  v 
Acquisition  Council  and  the  [defense 
Acquisition  Regulations  Ciouncil 
(Councils)  are  considering  revising  the 
relocation  cost  principle  to  expanti  the 
use  of  reimbursement  of  costs  on  a 
lump-sum  basis   The  Ciouncils  are 
requesting  comments  regarding  this 
potential  change  The  (Councils  will 
consider  the  comments  received  in  their 
decision  whether  t(j  develop  a  proposed 
rule.  Should  the  Councils  decide  to 
draft  a  proposed  rule,  an  additional  (>() 
dav  public  comment  period  will  hf 
provided 

DATES:  Interested  parties  should  sut)iiiit 
comments  in  writing  on  or  before 
December  23,  2002  to  be  considered  m 
the  formulation  of  a  proposed  rule. 
ADDRESSES:  Submit  written  c:omments 
to  General  Services  Administratmn. 
FAR  Secretariat  (MVA),  1800  F  Street 
N\V  ,  Room  40.15   ATTN   Laurie  Duarte 
Washington.  DC  20405   Submit 
electronic  comments  via  the  Internet  to 
famotuf  relocationcosts^gsa  t;ov 

Please  submit  comments  onlv  and  (  ite 
FAR  Notice  on  Reimbursement  of 
Relocation  ('osts  on  a  l.urnp-.Sum  Basis 
in  all  correspondence  related  tn  this 
case. 


FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Se(  retariat.  Room  403.5.  GS 
Huildmg.  Washington.  DC.  20405.  at 
(202)  501-4  755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contai  t  Mr  leremv  Olstm  at  (202)  501- 
322  1    Please  cite  FAR  Notice  on 
Reimbursement  of  Relocation  C.os\s  on  a 
l.iiinp-Suni  Basis 

SUPPLEMENTARY  INFORMATION:  The 

relo(  ation  cost  principle  at  FAR  31.205- 
.(5  permits  the  (lovernment  to  reimburse 
contractors  for  relocation  costs  (with  the 
exception  (»f  miscellaneous  costs)  up  to 
the  emplovee's  actual  expenses.  For 
miscellaneous  costs  that  are  addressed 
at  FAR  31  205-35(a)(5).  the  Government 
mav  reimburse  the  contractor  a  flat  or 
lump-sum  amount  up  to  $5,000,  in  lieu 
of  actual  costs  The  Councils  are 
(onsidering  revising  FAR  31.205-35, 
Relocation  costs,  to  permit  contractors 
the  option  of  t:laiming  employee 
ri'|o(  ation  costs  based  on  actual  costs, 
,in  appropriate  lump-sum  basis,  or  a 
combination  of  the  two  approaches. 
While  individual  receipts  are  not 
re(|uired  with  a  lump-sum  approach, 
I  ontractors  would  still  have  to 
demonstrate  that  amounts  paid  are 
reasonable  and  appropriate  for  the 
(  ircumstances  of  each  relocating 
emplovee  The  Ciouncils  anticipate  that 
this  change  mav  achieve  overall  benefits 
bv  reducing  administrative  costs  for 
(ontra(  tors  and  bv  improving  emplovee 
morale   However,  there  is  concern  that 
permitting  lump-sum  payments  in  lieu 
of  at  tual  ( osts  mav  result  in  an  increase 
in  (osts  to  the  (lovernment. Therefore, 
the  Councils  invite  interested  parties  to 
provide(l  the  following  information  to 
help  assess  the  potential  costs  and 
benefits  of  the  lump-sum 
reimbursement  apprcjach.  Note  that 
[nibli(  comments  provided  in  response 
to  this  notice  will  be  available  in  their 


entirety  to  any  requester,  including  any 
requester  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  Under 
no  circumstances  should  respondents 
provide  any  information  unless  they  do 
so  with  a  clear  understanding  that  their 
comments  will  be  made  available  to  the 
public. 

1 .  Commercial  practice.  What  has 
been  your  company's  experience  in 
using  a  lump-sum  approach  instead  of 
an  actual  cost  method  for 
reimbursement  of  employee  relocation 
expenses?  If  used,  is  the  practice  to  use 
the  lump-sum  approach  for  total  costs  of 
relocating  employees,  or  only  certain 
types  of  costs?  If  so,  which  types? 

2.  Reasonableness.  How  would  your 
company  ensure  that  relocation  costs 
charged  to  the  Government  using  a 
lump-sum  approach  are  reasonable? 

3.  Limits.  Does  your  company  now 
use  commercially  available  data,  such  as 
that  developed  by  the  Employee 
Relocation  Council,  in  order  to  establish 
reimbursement  limits  on  relocation 
costs?  If  so,  what  sources  of 
commercially  available  data  do  you  use, 
and  how  do  you  use  the  data?  If  not. 
what  other  criteria  or  standards  could  be 
(or  are  being)  used  to  assess 
reasonableness? 

4.  Benefits.  What  are  the  types  and 
amounts  of  savings  or  other  benefits  that 
you  anticipate  would  result  if 
reimbursement  on  a  lump-sum  basis 
were  permitted? 

5.  Costs.  What  are  the  types  and 
amounts  of  costs  or  other  disadvantages 
that  you  anticipate  would  result  if 
reimbursement  on  a  lump-sum  basis 
were  permitted? 

Dated;  Odohcr  18.  2002. 
\\  Matera, 

Ihrfi  tor.  .■\(quisiti(>n  PoliiV Division 
|FK  Uo(    02-2708.1  Filed  10-23-02;  8;45  am] 
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REMINDERS 

The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Regtster  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  24. 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides   tolerances  m  food 
animal  feeds    and  raw 
agricultural  commodities 
Clopyralid 
Correction    published  10- 
24-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel 
Miscellaneous  corrections 
and  additions    published 
10-24-02 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material    medical 
use 

Revision    published  4-24-02 
Correction    published  10- 
9-02 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards 
Inflation  adjustment 
published  10-24-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Standard  instrument  approach 
procedures   published  10- 
24-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines   and  tangelos 

grown  in — 

Flonda.  comments  due  by 
10-28-02.  published  8-28- 
02  [FR  02-220081 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Plant  Variety  and  Protection 
Office,  fee  increase 
comments  due  by  10-31-02 
published  10-1-02  [FR  02- 
24903] 


AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs 
Bioenergy  Program. 
comments  due  by  10-31- 
02    published  10-1-02  [FR 
02-24539] 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurance  regulations 
Sunflower  seed,  comments 
due  by  10-29-02 
published  8-30-02  [FR  02- 
22258] 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Electric  loans 
Construction  and 
procurement,  standard 
contract  forms    revision 
comments  due  by  10-30- 
02    published  7-2-02  [FR 
02-16278] 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities  Act 
and  Architectural  Barriers 
Act    implementation 
Accessibility  guidelines — 
Buildings  and  facilities, 
public  rights-of-way 
draft  guidelines 
availabilify    comments 
due  by  10-28-02 
published  6-17-02  [FR 
02-15117] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR) 

Commercial  items — 
Contract  cost  pnnciples 
and  procedures, 
comments  due  by  10- 
28-02    published  8-29- 
02  [FR  02-21619] 

Contract  cost  pnnciples  and 

procedures   comments 

due  by  10-28-02, 

published  8-29-02  [FR  02- 

21620] 
Federal  Prison  Industnes 

Contracts,  past 

performance  evaluation; 

comments  due  by  10-28- 

02    published  8-29-02  [FR 

02-21616] 
Leadership  in  Environmental 

Management  (E  O 

13148)   comments  due  by 

10-28-02    published  8-29- 

02  [FR  02-21618) 
Notification  of  overpayment 

contract  financing 

payments   comments  due 


by  10-28-02,  published  8- 
29-02  [FR  02-21617] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Temporary  emergency 
procurement  authonty. 
comments  due  by  10-29- 
02,  published  8-30-02  (FR 
02-21868] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs,  approval  and 
promulgation.  State  plans 
for  designated  facilities  and 
pollutants 

Ohio,  comments  due  by  10- 
30-02:  published  9-30-02 
[FR  02-24767] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation.  State  plans 
for  designated  facilities  and 
pollutants 

Ohio,  comments  due  by  10- 
30-02.  published  9-30-02 
[FR  02-24768] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

Georgia:  comments  due  by 
10-28-02,  published  9-27- 
*  02  [FR  02-24490] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation;  various 
States 

Georgia,  comments  due  by 
10-28-02;  published  9-27- 
02  [FR  02-24491] 
Texas,  comments  due  by 
10-28-02,  published  9-26- 
02  (FR  02-24492] 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  pnonties  list 
update;  comments  due 
by  11-1-02;  published 
10-2-02  [FR  02-24642] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  programs 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  11-1-02;  published 
10-2-02  [FR  02-24641] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments 


Texas;  comments  due  by 
11-1-02,  published  9-23- 
02  [FR  02-24105] 
Television  broadcasting: 

Digital  broadcast  copy 
protection;  comments  due 
by  10-30-02;  published  8- 
20-02  (FR  02-20957] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Commerical  items — 

Contract  cost  principles 
and  procedures; 
comments  due  by  10- 
28-02;  published  8-29- 
02  [FR  02-21619] 
Contract  cost  principles  and 

procedures;  comments 

due  by  10-28-02; 

published  8-29-02  (FR  02- 

21620] 
Contract  financing 

payments;  notification  of 

overpayments;  comments 

due  by  10-28-02; 

published  8-29-02  [FR  02- 

21617] 

Federal  Prison  Industries 

Contracts;  past 

performance  evaluation; 

comments  due  by  10-28- 

02;  publisfied  8-29-02  [FR 

02-21616] 
Leadership  in  Environmental 

Management  (E.O. 

13148);  comments  due  by 

10-28-02;  published  8-29- 

02  (FR  02-21618] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Temporary  emergency 
procurement  authority; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-21868] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 

procedure  hearings 

Presiding  officers  at 
regulatory  hearings: 
comments  due  by  10-29- 
02;  published  8-15-02  (FR 
02-20701] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Administrative  practice  and 
procedure: 
Presiding  officers  at 

regulatory  hearings; 

comments  due  by  10-29- 

02;  published  8-15-02  (FR 

02-20700] 


Federal  Register/Vol.  67.  No.  206/Thursday,  October  24,  2002/Reader  Aids 


Human  drugs: 
Total  parenteral  nutrition; 
aluminum  use  in  large 
and  small  volume 
parenterals;  labeling 
requirements;  comments 
due  by  10-28-02; 
published  8-12-02  [FR  02- 
20300] 

Correction;  comments  due 
by  10-28-02;  publistied 
8-21-02  [FR  02-21265] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Real  Estate  Settlement 
Procedures  Act: 
Simplifying  and  improving 
process  of  obtaining 
mortgages  to  reduce 
settlement  costs  to 
consumers;  comments 
due  by  10-28-02; 
publistied  7-29-02  [FR  02- 
18960] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-based  capital: 
Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac)  and 
Federal  National  Mortgage 
Association  (Fannie 
Mae)— 

Corrections  and  technical 
amendments;  comments 
due  by  10-29-02; 
published  9-30-02  [FR 
02-24815] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Beluga  sturgeon;  comments 
due  by  10-29-02; 
published  7-31-02  [FR  02- 
19250] 
Critical  habitat 
designations — 
Plant  species  from  Maui 
and  Kahoolawe,  HI; 
economic  analysis; 
comments  due  by  11-1- 
02;  published  10-2-02 
[FR  02-25039] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Mexican  or  Canadian 
nationals;  F  and  M 
nonimmigrant  students  in 
border  communities; 
reduced  course  load; 
comments  due  by  10-28- 
02;  published  8-27-02  [FR 
02-21823] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 


Commercial  items — 
Contract  cost  principles 
and  procedures; 
comments  due  by  10- 
28-02;  published  8-29- 
02  (FR  02-21619] 
Contract  cost  principles  and 
procedures;  comments 
due  by  10-28-02; 
published  8-29-02  [FR  02- 
21620] 
Contract  financing 
payments;  notification  of 
overpayments;  comments 
due  by  10-28-02; 
published  8-29-02  [FR  02- 
21617] 
Federal  Prison  Industries 
Contracts;  past 
performance  evaluation; 
comments  due  by  10-28- 
02;  published  8-29-02  [FR 
02-21616] 
Leadership  in  Environmental 
Management  (E.O. 
13148);  comments  due  by 
10-28-02;  published  8-29- 
02  [FR  02-21618] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Temporary  emergency 
procurement  authority; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-21868] 

NATIONAL  SCIENCE 
FOUNDATION 

Antarctic  Science,  Tourism, 
and  Conservation  Act  of 
1996;  implementation: 
Antarctic  meteorites; 
comments  due  by  10-28- 
02;  published  8-27-02  [FR 
02-21621] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Tour  operators;  comments 
due  by  11-1-02;  published 
10-2-02  [FR  02-24919] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
World  War  II  veterans; 
special  benefits; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-21892] 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Strait  of  Juan  de  Fuca  and 
adjacent  waters,  WA; 
traffic  separation 
schemes;  comments  due 
by  10-28-02;  published  8- 
27-02  [FR  02-21785] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certification  and 
operations: 
Incidents  Involving  animals 

during  air  transport; 

reports  by  carriers; 

comments  due  by  10-28- 

02:  published  9-27-02  [FR 

02-24127] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AInworthiness  directives: 
Boeing;  comments  due  by 

10-29-02;  published  8-30- 

02  [FR  02-22007] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Cinxis  Design;  comments 

due  by  11-1-02;  published 
•    8-29-02  (FR  02-22001] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Learjet;  comments  due  by 
10-28-02;  published  8-28- 
02  (FR  02-21707] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  10-29- 
02:  published  8-30-02  [FR 
02-22127] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
REVO,  Incorporated; 
comments  due  by  11-1- 
02;  published  10-17-02 
[FR  02-26371] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  standards: 

Special  conditions — 

CenTex  Aerospace,  Inc., 
Beech  Model  A36 
airplane;  comments  due 
by  10-28-02;  published 
9-27-02  [FR  02-24667] 

Cessna  Model  680 
Sovereign  airplane; 
comments  due  by  10- 
28-02;  published  9-27- 
02  [FR  02-24668] 


Class  D  airspace;  comments 
due  by  10-28-02.  published 
9-27-02  (FR  02-24128] 
Class  D  and  Class  E 
airspace,  comments  due  by 
10-30-02;  published  9-19-02 
[FR  02-23830) 
Class  E  airspace   comments 
due  by  10-30-02.  published 
9-19-02  (FR  02-23829] 
Commercial  space 
transportation 

Launch  licensing  and  safety 
requirements;  commenis 
due  by  10-28-02; 
.       published  7-30-02  [FR  02- 

18340] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  earner  safety  standards 
Registration  enforcement, 
comments  due  by  10-28- 
02;  published  8-28-02  (FR 
02-21917] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Dual  consolidated  loss 
recapture  events; 
comments  due  by  10-30- 
02;  published  8-1-02  [FR 
02-19237] 
Qualified  cost  sharing 
arrangements; 
compensatory  stocl< 
options;  comments  due  by 
10-28-02;  published  7-29- 
02  (FR  02-19126] 

LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  IS  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
US   Government  Pnnting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t>e  available 

H.R.  5531/P.L.  107-245 

Sudan  Peace  Act  (Oct   21, 
2002:  116  Stat.  1504) 
Last  List  October  21.  2002 


VI 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws    To 
subscribe    go  to  http 
T/dra  gsa  gov  archives,' 
publaws  I  html  or  send  E-mail 
to  listserv@IJstserv.gsa.gov 
witfi  the  following  text 
message 


SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws    The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 


specific  inquiries  sent  to  this 
address 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


piBuoTWNS  *  PB«)oio^.8  •  aecTBOMC  woxxrrs 

OnMr  ProcMWig  Cod* 

♦7917 


Charg0  your  order. 
It's  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


D  YES,  please  send  me copies  of  The  United  States  Government  Manual  2002/2003. 

S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is  $ Price  Includes  regular  domestic  postage  and  handling  and  is  subject  to  change 

Please  Choose  Method  of  Payment: 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I     I  Check  Payable  to  die  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


-D 


Street  address 


I     I  VISA       [j  MasterCard  Account 

rrrr 


City,  State,  ZIP  code 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
Maywemal 


YES     NO 


Authonzing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


9/02 


The  ciuthenitic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House 


Presidential 
Documents 


w/, 


Mon<l.i>    (rfriiflr>'  1.1,  1W7 
V  .luin.-  .13— Niiiiiliur  i 


The  Weekly  Compilation  carnes  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  I>Kuments  Subscription  Order  Form 


0"1e'  ^'Dressing  "  wie 

*  5420 

L ,'    YlliS,  please  ent 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Ptione  your  orders  (202)  512-1800 


Iter one  vear  suhsenpiums  lor  ifie  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can 

keep  up  lo  date  on  f*resideniial  aetiMiies 

Ej   SIM  (Hlf-irsK  lass  Mail  \Z\    $^2.00  Regular  Mail 

The  total  cost  ot  mv  order  is  S Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  cfiange. 

International  customers  please  add  2^7c. 


Company  or  pcrvinjl  nanif 


iPlca.sc  type  or  primi 


AJdilion.il  Jd^Jre^^,,mL■nl;l>n  line 


Sireet  addrt'ss 


Please  Choose  Method  of  Payment: 

I I   Check  Payable  to  the  Superintendent  of  Documents 

I I   GPC)  Deposit  .Account 


n   VISA       G   MasterCard  Ace 


-D 


count 


('ll\.   Sljtt-,   /If  ^(Hjt 


(("redil  card  expiration  dale) 


Thank  you  for 
your  order! 


Davtime  phdnc  includini;  jrci  ^mle 


Purchase  order  number  i optional) 

^  VKS      NO 

Vlay  we  make  your  name/address  available  to  uther  mailers?      | |    | | 


Authon/ing  signature  4AH) 

Mail  To;   Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh.  PA  15250-7954 
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See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65532 
Submission  for  OMB  review;  comment  request,  65532- 
65533 


Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65530-65531 
Procurement  list;  additions  and  deletions,  65531-65532 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings:  Sunshine  Act,  65538 

Defense  Department 

RULES 

Acquisition  regulations: 

Caribbean  Basin  country;  definition — 

Honduras,  65514 
Contracting  officer  qualifications,  65509 
Enterprise  software  agreements,  65509-65512 
Multiple  award  contracts;  competition  requirements  for 

purchase  of  services,  65505-65509 
Performance-based  contracting,  65512-65514 
PROPOSED  RULES 
Acquisition  regulations: 
Commercial  items — 

Transportation  of  supplies  by  sea.  65528-65529 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Polaroid  Corp,,  65604 
Rhodes  Technologies,  65604 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  65538-65539 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  65604-65605 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65605-65607 
Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

65607-65608 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc: 

Yucca  Mountain;  NV;  spent  nuclear  fuel  and  high-level 
radioactive  waste  disposal;  geologic  repositor>'. 
65539-65542 
Grants  and  cooperative  agreements;  availability,  etc.: 
Human  Genome  Program;  ethical,  legal,  and  social 

implications,  65542-65544 
National  Energy  Technology  Laborator>' — 
U.S,  colleges  and  universities;  advanced  coal  research, 
65544-65549 


IV 


Federal  Register/ Vol.  67,  No.  207 /Friday,  October  25.  2002  /  Contents 


Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans,  approval  and 
promulgation;  various  States: 
California.  65501-65504 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
California,  65526—65527 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65563-65564 
Committees;  establishment,  renewal,  termination,  etc.; 

Clean  Air  Act  Advisory-  Committee.  65564 
Environmental  statements,  availability,  etc.: 
Agency  statements — 

Comment  availability,  65565-65566 
Weekly  receipts.  65564-65565 
Toxic  and  hazardous  substances  control: 

Toxic  chemical  release  reporting;  community  right-tn- 
Itnow;  change  of  contrac;t()r  handling  trade  secret 
claims;  comment  request.  65566-65568 

Executive  Office  of  tt>e  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations 

National  parks  air  tour  management.  65661-65669 
Air^'orthiness  directives; 
Boeing,  65493-65495 
Extra  Flugzeugbau  GmbH.  6547i>-654ft4 
Pratt  &  Whitney,  65484-65493,  65495-65497 
Airworthiness  standards: 
Special  conditions — 

.\vions  Marcel  Dassault-Breguet  Aviation  Model  Falf:on 

10  airplanes,  65473-65475 
Boeing  727-100  and  -200  series  airplanes.  65477-65479 
Bombardier  Model  CL-600-lAll  and  CL-600-2A12 
airplanes,  65475-65477 
Class  D  airspace.  65497-65498 
Class  D  and  Class  E  airspace.  65498-65499 
Class  E5  airspace.  65499-65500 
Class  E  airspace.  65499 
PROPOSED  RULES 
Airmen  certification. 

Flight  simulation  device;  initial  and  i ontinuing 
qualification  and  use  requirements 
Correction.  65524-65526 
Airworthiness  directives: 
Brackett,  65517-65519 
Raytheon.  65519-65523 
NOTICES 
Meetings: 

RTCA.  Inc..  65631 
Passenger  facility  charges;  applications,  etc  : 

Austin  Straubel  Internatumal  .Xirport,  Wl,  65631-65632 
Duluth  International  .Airport.  MN.  65632 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 

International  Settlements  Policy  reform  and  international 
settlement  rates.  65527-65528 

Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  65568 


Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

FPL  Energy  Hancock  County  Wind,  LLC,  et  al.,  65558- 
65559' 

Environmental  statements;  availability,  etc.: 
ALLETE,  Inc.,  65559 

Meetings: 
Hydroelectric  licensing  process:  forum,  65559-65560 
Midwest  Energy  Infrastructure  Conference,  65560-65561 
Natural  gas  industry;  policy  issues;  conference,  65561- 
65562 

Practice  and  procedure: 

Off-the-record  communications,  65562-65563 

Applications,  hearings,  determinations,  etc.: 
Algonquin  LNG,  Inc.,  65549-65550 
ANR  Pipeline  Co.,  65550 
ANR  Storage  Co.,  65550 
Blue  Lake  Gas  Storage  Co.,  65551 
Canyon  Creek  Compression  Co.,  65551 
CenterPoint  Energy-Mississippi  River  Transmission  Corp, 

65551 
Central  New  York  Oil  &  Gas  Company.  LLC,  65551- 

65552 
Columbia  Gas  Transmission  Corp.;  correction,  65638 
Eastern  Shore  Natural  Gas  Co.,  65552 
Garden  Banks  Gas  Pipeline,  LLC,  65552 
Great  Lakes  Gas  Transmission  L.P.,  65552-65553 
High  Island  Offshore  System,  L.L.C.,  65553 
Horizon  Pipeline  Co.,  L.L.C.,  65553 
Kern  River  Gas  Transmission  Co.,  65553-65554 
Kinder  Morgan  Interstate  Gas  Transmission  LLC,  65554 
Maritimes  &  Northeast  Pipeline,  L.L.C.,  65554-65555 
Natural  Gas  Pipeline  Co.  of  America,  65555 
Steuben  Gas  Storage  Co.,  65555 
Texas  Gas  Transmission  Corp..  65555-65556 
Trailblazer  Pipeline  Co.,  65556 

Transcontinental  Gas  Pipe  Line  Corp.,  65556-65557 
Venice  Gatfiering  System.  L.L.C.,  65557 
Viking  Gas  Transmission  Co.,  65557 
Williams  Gas  Pipelines  Central.  Inc.,  65557-65558 
Williston  Basin  Interstate  Pipeline  Co.,  65558 

Federal  Housing  Finance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Committee  support  review;  members  selected  for  review; 
li.st,  65568-65579 

Federal  Law  Enforcement  Training  Center 

NOTICES 

Environmental  statements:  notice  of  intent: 
FLETC  Glynco,  GA  facility;  adjacent  public  roadways 
acquisition,  65637 

Forest  Service 

NOTICES 

Meetings: 
Olympic  Provincial  Advisory  Committee,  65530 
Resource  Advisory  Committees — 
Wrangell-Petersburg,  65530 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  National  Institutes  of  Health 
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Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  65593 

Industry  and  Security  Bureau 

NOTICES 

Meetings: 

Sensors  and  Instrumentation  Technical  Advisory 
Committee,  65534 

interior  Department 

See  Nationcd  Park  Service 

International  Trade  Administration 

NOTICES 

Antidumping: 
Barium  carbonate  from — 

China,  65534-65537 
Bulk  aspirin  from — 

China,  65537-65538 
Forged  stainless  steel  flanges  from — 

India,  65538 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Polyvinyl  alcohol  from — 
Various  countries,  65597 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 

National  Cooperative  Refinery  Association,  65597-65598 
Privacy  Act: 

Systems  of  records,  65598 
Reports  and  guidance  documents;  availability,  etc.: 

Jacob  Wetterling  Crimes  Against  Children  and  Sexually 
Violent  Offender  Registration  Act:  Campus  Sex 
Crimes  Prevention  Act  amendment.  65598-65603 

Labor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

Legal  Services  Corporation 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Civil  legal  services  to  low-income  clients — 
Michigan,  65608 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  65632- 
65633 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council 
Earth  Systems  Science  and  Applications  Advisory 
Coimnittee,  65608-65609 


National  Arclilves  and  Records  Administration 

NOTICES 

Agency  records  schedules:  availability,  65609-65611 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Corporate  credit  unions — 

Miscellaneous  amendments,  65639-65659 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65590-65591 

Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  65591 
National  Institute  of  Dental  and  Craniofacial  Research. 

65591 
Scientific  Review  Center,  65591-65593 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
West  Coast  salmon.  65514-65516 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Coastal  and  Estuarine  Land  Conservation  Program; 
correction,  65638 

National  Park  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 

Carl  Sandburg  Home  National  Historic  Site.  NC;  general 
management  plan,  65687-65688 
Environmental  statements:  notice  of  intent: 

Everglades  National  Park,  FL;  general  management  plan. 
65594 
National  Register  of  Historic  Places: 

Pending  nominations,  65594-65595 
Native  American  human  remains  and  associated  funerary 
objects; 
UCLA  Fowler  Museum  of  Cultural  History,  University  of 
California,  Los  Angeles,  CA — 
Inventory  from  Rancho  site.  Riverside  County.  CA. 
65595-65596 
Williamson  Museum,  Northwestern  State  University. 
LA— 
Inventory  from  Colfax  Ferry  site,  Rapids  Parish,  LA. 
65596-65597 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review:  comment  request,  65611- 
65612 
Environmental  statements:  notice  of  intent: 

South  Carolina  Electric  &  Gas  Co..  65612-65613 
Reports  and  guidance  documents;  availability,  etc.: 
Louisiana  Energy  Services  gas  centrifuge  uranium 
enrichment  facility,  Hartsville,  TN;  white  papers: 
comment  request,  65613-65614 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings: 
Africa  Investment  Advisory  Council,  65614 
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Postal  Service 

RULES 
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mad:  s^Tlpllfi^>d  addre^^  hirinal    hr)"i()()-ti')51)l 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Immigration;  refugee  adn\i>sinn>  iiunit)tTs  and  .luttmri/ation 

(Presidential  Determinatmn  \n    i(l()Ml.i  nf  October  1(), 

2002),  654H9-6547() 
Palestine  Liberation  Organization,  uaivfr  ot  statutorv 

provisions  (Presidential  Determin.itnm  \o    2()(),f O.i  ot 

Ck:tober  lb.  2002).  (-.5471 

Public  Health  Service 

5p^  (ienters  for  Disease  (Control  and  I'n'vention 
See  National  Institutes  ot  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 

Exemption  application-^  dela\ed,  list,  fori'?l-B")r.f4 

Securities  and  Exchange  Commission 

NOTICES 

Agencv  information  c ollec  tioii  ai  tivities: 

Proposed  collection,  ((imment  request,  t),'ifil4-6')r)l  5 
Investment  Oompanv  Act  of  1^)41) 

Exemption  applu  ations — 
Corvis  Corp..  b5bl5-br)t)17 
Meetings.  Sunshine  Act.  b5til7 
Self-regulator\  organizations,  proposed  rule  (  hanges 

New  York  Stoc:k  Exchange,  Iiu   .  i  orreitioii.  t)5b  1  7-b5t)lH 

Pacific:  Exchange.  Inc  ,  b5blH--t,-,b2ii 

Social  Security  Administration 

NOTICES 

Soc^ial  sec:urit\  benehts- 

tiost  of  living  increase,  SSI  inoiithU  tifiietit  amounts 
increase.  averag>'  of  total  \vat;es,  i  mitribution  and 
benefit  base,  etc,  b5b2t)-b5b2r) 

State  Department 

NOTICES 

Foreign  passports  validitv;  list  of  i  ountries.  fi.5b25-b5R26 
Grants  and  cooperative  atire».iii>'nts,  ,i\  adabilitv.  etc.. 
Future  Leaders  E\(  hanye  Program  — 

Disahilitv  Reentr\  Worksliop    h5t.2b-h.^)(>2H 


Lslamic  Countries  Youth  Initiatives  Academic  Studies 
Program,  65628-65631 

Surface  Transportation  Board 

NOTICES 

Agencv  information  collection  activities: 

Propos(?d  collection;  comment  request,  65634-65636 
Rail  carriers: 

WavbiU  data;  release  for  use,  65636-65637 

Transportation  Department 

.See  Federal  Aviation  Administration 

.See  Maritime  Administration 

S>p  Research  and  Special  Programs  Administration 

.See  Surface  Transportation  Board 

Treasury  Department 

.See  Federal  Law  Enforcement  Training  Center 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  03-02  of  October  16,  2002 

Presidential  Determination  on  FY  2003   Refugee  Admissions 
Numbers  and  Authorizations  of  In-Country  Refugee  Status 


Memorandum  for  the  Secretary  of  State 

In  accordance  with  section  207  of  the  Immigration  and  Nationality  Act 
(the  "Act")  (8  U.S.C.  1157),  as  amended,  and  after  appropriate  consultations 
with  the  Congress,  I  hereby  make  the  following  determinations  and  authorize 
the  following  actions: 

The  admission  of  up  to  70,000  refugees  to  the  United  States  during  FY 
2003  is  justified  by  humanitarian  concerns  or  is  otherwise  in  the  national 
interest;  provided,  however,  that  this  number  shall  be  understood  as  includ- 
ing persons  admitted  to  the  United  States  during  FY  2003  with  Federal 
refugee  resettlement  assistance  under  the  Amerasian  immigrant  admissions 
program,  as  provided  below. 

The  70,000  admissions  numbers  shall  be  allocated  among  refugees  of  special 
humanitarian  concern  to  the  United  States  in  accordance  with  the  following 
regional  allocations;  provided,  however,  that  the  number  allocated  to  the 
East  Asia  region  shall  include  persons  admitted  to  the  United  States  during 
FY  2003  with  Federal  refugee  resettlement  assistance  under  section  584 
of  the  Foreign  Operations,  Export  Financing,  and  Related  Programs  Appro- 
priations Act  of  1988,  as  contained  in  section  101(e)  of  Public  Law  100- 
202  (Amerasian  immigrants  and  their  family  members);  provided  further 
that  the  number  allocated  to  the  former  Soviet  Union  shall  include  persons 
admitted  who  were  nationals  of  the  former  Soviet  Union,  or  in  the  case 
of  persons  having  no  nationality,  who  were  habitual  residents  of  the  former 
Soviet  Union,  prior  to  September  2,  1991: 

Africa  20,000 

East  Asia  4,000 

Eastern  Europe  2,500 

Former  Soviet  Union  14,000 

Latin  America/Caribbean 2,500 

Near  East/South  Asia  7,000 

Unallocated  Reserve  20,000 

The  20,000  unallocated  numbers  shall  be  allocated  as  needed  to  regional 
ceilings  where  shortfalls  develop.  Unused  admissions  numbers  allocated 
to  a  particular  region  may  be  transferred  to  one  or  more  other  regions 
if  there  is  an  overriding  need  for  greater  numbers  for  the  region  or  regions 
to  which  the  numbers  are  being  transferred.  You  are  hereby  authorized 
and  directed  to  consult  with  the  Judiciary  Committees  of  the  Congress  prior 
to  any  such  use  of  the  unallocated  numbers  or  reallocation  of  numbers 
from  one  region  to  another. 

Pursuant  to  section  2fb)(2)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  I  hereby  determine  that  assistance  to  or  on  behalf 
of  persons  applying  for  admission  to  the  United  States  as  part  of  the  overseas 
refugee  admissions  program  will  contribute  to  the  foreign  policy  interests 
of  the  United  States  and  designate  such  persons  for  this  purpose. 

An  additional  10,000  refugee  admissions  numbers  shall  be  made  available 
during  FY  2003  for  the  adjustment  to  permanent  resident  status  under  section 
209(b)  of  the  Immigration  and  Nationality  Act  (8  U.S.C.  1159(b))  of  aliens 
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who  have  been  granted  asylum  in  the  United  States  under  section  208 
of  the  Act  (8  use.  1158).  as  this  is  justified  by  humanitarian  concerns 
or  IS  otherwise  in  the  national  interest. 

In  accordance  with  section  101(aK42)  of  the  Act  (8  U.S.C.  1101{a)(42))  and 
after  appropriate  consultation  with  the  Congress,  I  also  specify  that,  for 
FY  2003.  the  following  persons  may,  if  otherwise  qualified,  be  considered 
refugees  for  the  purpose  of  admission  to  the  United  States  within  their 
countries  of  nationality  or  habitual  residence: 

a.  Persons  in  Vietnam 

b.  Persons  in  Cuba 

c.  Persons  in  the  former  Soviet  Union 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
immediately  and  to  publish  it  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE, 
Washington.  October  16,  2002. 
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Presidential  Determination  No.  03-03  of  October  16,  2002 

Waiver   and   Certification   of  Statutory  Provisions   Regarding 
the  Palestine  Liberation  Organization 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  and  conditions  contained  in  section  534(d)  of 
the  Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropria- 
tions Act,  2002,  Public  Law  107-115,  as  provided  for  in  the  Joint  Resolution 
Making  Continuing  Appropriations  for  the  Fiscal  Year  2003,  and  for  other 
purposes.  Public  Law  107-240.  I  hereby  determine  and  certify'  that  it  is 
important  to  the  national  security  interests  of  the  United  States  to  waive 
the  provisions  of  section  1003  of  the  Anti-Terrorism  Act  of  1987,  Public 
Law  100-204. 

This  waiver  shall  be  effective  for  a  period  of  6  months  from  the  date 
hereof.  You  are  hereby  authorized  and  directed  to  transmit  this  determination 
to  the  Congress  and  to  publish  it  in  the  Federal  Register. 


(^ 


'^        THE  WHITE  HOUSE, 

Washington,  October  16,  2002. 


|FR  Doc.  02-27366 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  NM234;  Special  Conditions  No. 
25-21 8-SC] 

Special  Conditions:  Avions  Marcel 
Dassault — Breguet  Aviation,  Falcon  10; 
High-Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Avions  Marcel  Dassault — 
Breguet  Aviation  Falcon  10  airplane 
modified  by  Garrett  Aviation  Services. 
This  modified  airplane  will  have  a 
novel  or  unusual  design  feature  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  modification 
incorporates  the  installation  of  a 
Universal  Avionics  EFI-550  Flat  Panel 
Flight  Display  System  that  performs 
critical  functions.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity-radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  11,  2002. 
Comments  must  be  received  on  or 
before  November  25,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM234,  1601  Lind  Avenue  SW.,  Renton 


Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Transport  Directorate 
at  the  above  address.  All  comments 
must  be  marked:  Docket  No.  NM234. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Meghan  Gordon,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2138;  facsimile 
(425) 227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  hereon  is  impracticable, 
because  these  procedures  would 
significantly  delay  certification  of  the 
airplane,  which  is  imminent.  In 
addition,  as  the  substance  of  these 
special  conditions  has  been  subject  to 
the  public  comment  process  in  several 
prior  instances  with  no  substantive 
comments  received.  The  FAA  therefore 
finds  that  good  cause  exists  for  making 
these  special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  such  written 
comments,  data,  or  views,  as  they  may 
desire.  The  most  helpful  commits 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  commit 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  \^'e 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 


If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comment.s 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Backgroimd 

On  September  6,  2002.  Garrett 
Aviation  Services,  1200  North  Airport 
Drive,  Capital  Airport  Springfield,  IL 
62707,  applied  for  a  Supplemental  Type 
Certificate  (STC)  to  modify  the  Avions 
Marcel  Dassault — Breguet  Aviation 
Falcon  10  airplane  approved  under 
Type  Certificate  No.  A33EU.  The  AMD/ 
BA  Falcon  10  is  a  transport  category 
airplane.  The  AMD/BA  Falcon  10 
airplane  is  powered  by  two  Airesearch 
Manufacturing  Company  TFE731-2-1C 
turbofans  with  a  maximum  takeoff 
weight  of  18,300  pounds.  This  airplane 
operates  with  a  2-pilot  crew  and  can 
hold  up  to  9  passengers.  The 
modification  incorporates  the 
installation  of  dual  Universal  Avionics 
EFl-550  Flat  Panel  Flight  Displays.  The 
EFI-550  Display  System  is  installed  as 
a  replacement  for  the  existing 
mechanical  ADI  and  HSI  display 
instruments,  while  also  providing 
additional  functional  capability  and 
redundancy.  The  EFI-550  Display 
System  is  microprocessor  based  digital. 
flat  panel  display  which  adapts  analog 
input  signals  to  digital  information 
when  interfaced  with  the  existing  flight 
director  and  flight  guidance  system.  The 
avionics/electronics  and  electrical 
svstems  installed  in  this  airplane  have 
the  potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Amendment  21-69,  effective 
September  16,  1991.  Garrett  Aviation 
Services  must  show  that  the  AMD/BA 
Falcon  10  airplane,  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A33EU.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  tvpe  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  AMD/BA  Falcon 
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10  airplane  includes  14  CFR  part  25. 
dated  Februar\-  1,  1964.  as  amended  by 
Amendments  25-1  through  25-20. 
except  for  special  conditions  and 
exceptions  noted  in  Tvpe  Certificate 
Data  Sheet  (TDCS)  A33EU. 

If  the  Administrator  finds  that  the 
applicable  airv\t)rthiness  regulations 
(that  is.  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  AMD/BA  Falcon  10 
airplane  because  of  novel  or  unusual 
design  features,  special  conditions  are 
prescribed  under  the  provisions  «i  21  IB 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  AMD/BA  Falcon  10 
airplane  must  comply  with  the  noise 
certification  requirement  of  14  CFR  part 
36. 

Special  conditions,  as  defined  in  14 
CFR  11.19.  are  issued  in  accordanie 
with  4?  11.38  and  become  part  of  the  tvpe 
certification  basis  in  accordance  with 
§  21.101(b)(2),  Amendment  21-«9. 
effective  September  lb,  1991. 

Special  conditions  are  initiallv 
applicable  to  the  model  for  which  they 
are  issued.  Should  Garrett  Aviation 
Services  apply  for  a  supplemental  tvpe 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  *?  21.1011a)(l), 
Amendment  21-69,  effective  September 
16,  1991. 

Novel  or  I'nusual  Design  Features 

.As  noted  earlier,  the  AMD.  BA  Fah mi 
1(J  airplane  modified  bv  Garrett 
Aviation  Servii:es  will  ini  nrpnrate 
Universal  Avionics  FFl-550  Flat  Panel 
Flight  Displays  that  will  perform  critical 
functions  These  systems  have  to 
potential  to  he  vulnerable  to  HIRF 
external  to  the  airplane  The  current 
airworthiness  standards  of  part  25  do 
not  contain  adequate  or  appropriate 
safetv  standards  that  address  the 
protection  of  this  etiuipment  from  the 
adverse  effect  of  HIRF.  Accordinglv,  this 
system  is  considered  to  he  a  novel  or 
unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electnmics  and  electrical  systems  to 
command  and  control  airplant?s  ha\e 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 


intended  bv  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the  AMD/BA 
Falcon  10  airplane  modified  by  Garrett 
Aviation  Services.  These  special 
conditions  require  that  new  avionics/ 
electronics  and  electrical  systems  that 
perform  critical  functions  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters  and  the  advent  of  space  and 
satellite  communications,  coupled  with 
electronic  command  and  control  of  the 
airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposful  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  exi.sting  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1,  OR  2  below: 

1  A  minimum  threat  of  100  volts  rms 
(root-mean-s(iiiare)  per  meter  electric 
field  strength  from  lOKHz  to  18GHz. 

a  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding 

h  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis 

2  .\  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequeiuv  ranges  indicated.  Both  peak 
and  average  field  strength  components 
from  the  table  are  to  be  demonstrated. 


Frequency 


lOkHz-tOOkHz 

100  kHz -500  kHz 
500  kHz-2  MHz    ... 

2  MHz-30  MHz  

30  MHz-70  MHz  ... 
70  MHz-100  MHz 
100  MHz-200  MHz 
200  MHz^OO  MHz 
400  MHz- 700  MHz 
700  MHz-1  GHz  ... 

1  GHz-2  GHz    

2  GHz-4  GHz    

4  GHz-6  GHz    

6GHZ-8GHZ    


Field  strength 
(volts  per  meter) 


Peak 


Average 


50 

sol 

50 

100 
50 
50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 


50 

50 

50 

100 

50 

50 

100 

100 

50 

100 

200 

200 

200 

200 


Frequency 


Field  strength 
(volts  per  meter) 


Peak 


Average 


8GHZ-12  GHz  . 
12  GHz-18GHz 
18GHz^0GHz 


3000 

2000 

600 


300 
200 
200 


The  field  strengths  are  expressed  in  terms 
of  peak  of  the  rool-mean-square  (rms)  over 
the  complete  modulation  penod. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Comjnittee. 

Applicability:  As  discussed  above, 
these  special  conditions  are  applicable 
to  the  AMD/BA  Falcon  10  airplane 
modified  bv  Garret  Aviation  Services. 
Should  Garrett  Aviation  Services  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(2), 
Amendment  21-69,  effective  September 
16, 1991. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the  AMD/ 
BA  Falcon  10  airplanes  modified  by 
Garrett  Aviation  Services.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  Because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and  th^t 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
respon.se  to  the  prior  opportunities  for 
comment  described  above.  3 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

44702.  44704. 


Federal  Register / Vol.  67,  No.  207 /Friday,  October  25.  2002 /Rules  and  Regulations  65475 


The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Avions  Marcel  Dassault — Breguet 
Aviation,  Falcon  10  airplanes  modified 
by  Garrett  Aviation  Services. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions:  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton.  Washington  on  October 
11.2002. 
Ali  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|KR  Doc.  02-2717.5  Filed  10-24-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM236;  Special  Conditions  No. 
25-220-SC] 

Special  Conditions:  Bombardier  Model 
CL-600-1A11  and  CL-600-2A12 
Airplanes;  High-Intensity  Radiated 
Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Bombardier  Model  CL-600- 
lAll  and  CLr^00-2A12  airplanes 
modified  by  Gulfstream  Aerospace 
Corporation.  These  modified  airplanes 
will  have  a  novel  or  unusual  design 
feature  when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  a 
Rockwell  Collins  FDS-2000  Electronic 
Display  System  that  performs  critical 


functions.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  system  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  11,  2002. 
Comments  must  be  received  on  or 
before  November  25,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate. 
Attention:  Rules  Docket  (ANM-113). 
Docket  No.  NM236.  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM236.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  FAA,  Standardization 
Branch,  ANM-113.  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055^056: 
telephone  (425)  227-2796;  facsimile 
(425) 227-1100. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  certification,  and 
thus  deliverv'.  of  the  affected  airplane.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 


The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  lor 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  luly  31.  2002,  Gulfstream 
Aerospace  Corporation.  Dallas.  Texas, 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Bombardier 
Model  CL-600-1A11  and  CL-600-2A12 
airplanes.  These  airplanes  are  low-wing, 
pressurized  transport  category  airplanes 
with  two  fuselage-mounted  jet  engines. 
They  are  capable  of  seating  a  maximum 
of  19  passengers,  depending  upon  the 
configuzation.  The  modification 
incorporates  the  installation  of  a 
Rockwell  Collins  FDS-2000  five  -tube" 
Electronic  Display  System  consisting  of 
the  following  major  components: 

•  Five  (5)  AFD-2000A  Adaptive 
Flight  Displays:  Pilot  Electronic 
Attitude  Indicator  (EADI).  Pilot 
Electronic  Horizontal  Situation 
Indicator  (EHSI),  Multi-Function 
Display  (MFD),  Copilot  EADI.  Copilot 
EHSI.  ' 

•  Three  (3)  DCP-2000  Display 
Control  Panels:  Pilot,  MFD,  Copilot. 

•  Two  (2)  DCU-2000  Data 
Concentrator  Units. 

This  system  has  a  potential  to  be 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Amendment  21-69,  effective 
September  16,  1991.  Gulfstream 
Aerospace  Corporation  must  show  that 
Bombardier  Model  CL-600-lAll  and 
CL-600-2A12  airplanes,  as  modified  to 
include  installation  of  the  Rockwell 
Collins  FDS-2000  Electronic  Display 
System,  continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A21EA  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  Subsequent 
changes  have  been  made  to  §  21.101  as 
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part  of  Amendment  21-77,  but  those 
changes  do  not  become  effective  until 
lune  10.  2003.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  'original  type  certification  basis." 
The  specific  regulations  included  in  the 
certification  basis  for  Bombardier  Model 
C:L-600-1.\11  and  CL-bOO— A12 
airplanes  include  14  C:FR  part  25.  dated 
Februar\-  1,  1965.  including 
amendments  25-1  through  25-.37.  and 
sections  25.675(a).  25.685(a).  25.7.-i3(c). 
25.775(e),  25.787(c).  25.815.  25  841(b). 
25.951(a),  25.979(d)  and  (e).  25.1041, 
25.1143(e).  25.1303(a).  25.1322, 
25.1385((:).  25.1557(b),  and  25.1583(a)  of 
Amendment  25-38;  sections  25.901(b) 
and  (c).  25.903(c)  and  (e).  25.933(a). 
25.943.  25.959,  25.1091(a)  and  (d). 
25.1145(c),  25.1199(b)  and  (c).  25.1207. 
25  1549.  and  25  1585ia)(9)  of 
Amendment  25—10:  and  section  25.1309 
of  Amendment  25-41;  section 
25, 1353(c)  of  .\mendment  25^2; 
section  25.571  and  25  629(d)(4)(v)  of 
Amendment  25^5;  and  sections  25.351 
and  25.603  of  .\mendment  25-46. 

If  the  Administratf)r  finds  that  the 
applicable  airworthiness  regulations 
[i.e..  14  CFR  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Bombardier  Model 
CL-fiOO-lAll  and  C:L-600-2A12 
airplanes  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21  16 

Spe(  ial  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the 
airplane's  tvpe  certification  basis  in 
accordance  with  4)21  101(b)(2), 
Amendment  21-69,  effective  September 
16.  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  wjiich  they 
are  issued.  Should  Gulfstreani 
Aerospace  Corporatii.in  applv  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  uu  luiled  im 
the  same  type  certificate  to  mk  itrporate 
the  same  novel  or  unusual  design 
feature,  these  special  conditions  would 
also  apply  to  the  other  model  under  the 
provisions  of  §21. 101(a)(1). 
Amendment  21-69.  effective  September 
16, 1991 

Novel  or  Unusual  Design  Features 

As  noted  earlier.  Bombardier  Model 
CL-600-1A11  and  (;L-600-2A12 
airplanes  modified  by  (uilfstream 
Aerospace  Corporation  will  incorporate 
the  Rockwell  Collins  FDS-2000 
Electronic  Display  System  that  will 
perform  critical  functions.  This  system 
may  be  vulnerable  to  high-intensity 
radiated  fields  external  to  the  airplane 


The  current  airworthiness  standards  of 
part  25  do  not  contain  safety  standards 
adequate  or  appropriate  to  protect  this 
equipment  from  the  adverse  effects  of 
HIRF  Accordingly,  this  system  is 
considered  to  be  a  novel  or  unusual 
design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  prot(H  tion  requirements  for 
electrical  and  electronic  systems  from 
HIRF  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
grow  ing  use  of  sensitive  avionics/ 
eh'ctronics  and  electrical  systems  to 
{  ommand  and  control  airplanes  have 
made  it  necessary  to  provide  such 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations  which  are 
incorporated  by  reference,  special 
conditions  are  needed  for  Bombardier 
Model  CL-600-1A11  and  CL-600-2A12 
airplanes  modified  by  Gulfstream 
Aerospace  Corporation.  These  special 
( onditions  will  require  that  the 
R(K  kwell  Collins  FD.S-2000  Electronic 
Display  System,  which  perform  critical 
functions,  be  designed  and  installed  to 
preclude  component  damage  and 
interru[ilioii  of  functiim  due  to  the 
ilirei  t  and  indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters  and  the  advent  of  space  and 
satellite  communications,  coupled  with 
flei  tronic  command  and  control  of  the 
airplane,  the  immunity  of  critical  digital 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  IS  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
tiiuertaintv  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  c  iiupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
(m  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  prote{:tion 
evists  when  compliance  with  the  HIRF 
protection  special  condititjn  is  shown 
with  either  paragraph  1  or  2  below: 

1   A  minimum  threat  of  100  volts  rms 
(root  mean  square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding 

b  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 


2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 


Frequency 


Field  strength 
(volts  per  meter) 


Peak      I   Average 


10  kHz-100  kHz  .... 
100  kHz-500kHz  .. 

500  kHz-2  MHz  

2  MHZ-30MHZ  

30  MHz-70  MHz  .... 
70  MHz-100  MHz  .. 
100  MHz-200  MHz 
200  MHz^OO  MHz 
400  MHz-700  Mhz  . 
700  MHz-1  GHz  .... 

IGHz-2  GHz    

2  GHz-4  GHz  

4  GHz-6  GHz  

6  GHz-8  GHz  

8  GHz-12  GHz  

12  GHz-18  GHz  ... 
18GHz^0GHz 


50 

50 

SO 

50 

50 

50 

100 

100 

50 

50 

50 

50 

100 

100 

100 

100 

700 

50 

700 

100 

2000 

200 

3000 

200 

3000 

200 

1000 

200 

3000 

300 

2000 

200 

600 

200 

The  tield  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  penod 

The  threat  levels  identified  above  are 
the  result  of  an  FA.^  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability:  As  discussed  above, 
these  special  conditions  are  applicable 
to  Bombardier  Model  CL-600-lAll  and 
C:L-600-2A12  airplanes  modified  by 
Gulfstream  Aerospace  Corporation  to 
incorporate  the  Rockwell  Collins  FDS- 
2000  Electronic  Display  System.  Should 
Gulfstream  Aerospace  Corporation 
apply  at  a  later  date  for  a  supplemental 
tvpe  certificate  to  modify'  any  other 
model  included  on  Type  Certificate 
.'\2lEA  to  incorporate  the  same  novel  or 
unusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
«}  21.101(a)(1).  Amendment  21-69. 
effective  September  16.  1991. 

Conclusion 

This  action  affects  only  certain  design 
features  on  Bombardier  Model  CL-600- 
lAll  and  CL-600-A12  airplanes 
modified  by  Gulfstream  Aerospace 
Corporation  to  incorporate  a  Rockwell 
Collins  FDS-2000  Electronic  Display 
System.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  which  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplanes. 
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The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  seifety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701, 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
Bombardier  Model  CL-60Q-1A11  and 
CL-600-2A12  airplanes  as  modified  by 
Gulfstream  Aerospace  Corporation. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  October 
11,2002. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  02-27171  Filed  10-24-02;  8:45  am] 
BILUNG  CODE  4910-1  »-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM235;  Special  Conditions  No. 
25-21 9-SC] 

Special  Conditions:  Boeing  727-100 
and  -200  Series  Airplanes;  High- 
Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Final  special  conditions:  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  727-100  and 
-200  series  airplanes  modified  by 
Aircraft  Systems  &  Manufacturing.  Inc. 
These  modified  airplanes  will  have  a 
novel  or  unusual  design  feature  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  modification 
incorporates  the  installation  of  new  dual 
Innovative  Solutions  &  Support  (IS&S) 
Mach  Airspeed  Indicators  that  perform 
critical  functions.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  11.  2002. 
Comments  must  be  received  on  or 
before-November  25.  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-113), 
Docket  No.  NM235,  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056: 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM235.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  FAA,  Standardization 
Branch.  4i.NM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056: 
telephone  (425)  227-2796:  facsimile 
(425)227-1149. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  certification,  and 
thus  delivery',  of  the  affected  airplane.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance:  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  June  19.  2002.  Aircraft  Systems  & 
Manufacturing,  Inc.,  Georgetown,  Texas, 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Boeing 
Model  727-100  and  -200  series 
airplanes.  These  airplanes  are  low-wing, 
pressurized  transport  category  airplanes 
with  three  fuselage-mounted  jet  engmes. 
They  are  capable  of  seating  between  120 
and  189  passengers,  depending  upon 
the  model  and  configuration.  The 
modification  incorporates  the 
installation  of  dual  IS&S  Mach  Airspeed 
Indicators,  replacing  the  existing  Mach 
Airspeed  Indicators.  The  Mach  Airspeed 
Indicators  have  two  modes,  normal  and 
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standby,  which  incorporate  both  a 
repeater  function  and  a  pneumatii 
function.  These  systems  have  a  potential 
to  be  vulnerable  to  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane 

Type  Certification  Basis 

L'nder  the  provisions  of  14  C.FR 
21  101.  .Amendment  21-69.  effective 
September  16.  1991.  Aircraft  Svstems  & 
Manufacturing.  Inc..  must  show  that  the 
Boeing  Model  727-100  and  -200  series 
airplanes,  as  modified  to  include  the 
new  dual  IS&S  Mach  Airspeed 
Indicators,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorpt)rated  by  reference  in  Type 
Certificate  No  A3VVE  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change  Subsequent 
changes  have  been  made  to  ij  21.101  as 
part  of  Amendment  21-77,  but  those 
changes  do  not  become  effective  until 
lune  10.  2003.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  tvpe  certification  basis." 
The  specific  regulations  included  in  the 
certification  basis  for  the  Boeing  Model 
727-100  and  -200  series  airplanes 
include  Civil  .^ir  Regulations  (CAR)  4b. 
as  amended  bv  amendments  4b- 1 
through  4b-12. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  4b.  as  amended)  do  not 
contain  adequate  f)r  appropriate  safety 
standards  for  the  Boeing  Model  727-100 
and  -200  series  airplanes  bec:ause  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  ^  21  16 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditiims,  the  Boeing  727-100  and 
"200  series  airplanes  must  comply  with 
fuel  vent  and  exhaust  emissions 
requirements  of  14  C.FR  part  i4  .ind  the 
noise  certification  requirements   it  14 
CFR  part  36 

Special  conditions,  as  defined  iii  14 
CFR  11  19.  are  issued  in  accordance 
with  ^  1 1 .38  and  become  part  of  the 
airplane's  type  certification  basis  in 
accordance  with  ^21  101(b)(2). 
Amendment  21-69.  effective  September 
16. 1991 

Special  conditions  are  initially 
applicable  to  the  model  for  which  thev 
are  issued.  Should  Aircraft  Systems  (t 
Manufacturing.  Inc  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  tvpe  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  also 
apply  to  the  other  model  under  the 
provisions  of  §  21  101(a)(1). 


.Xmeiuiment  21-69.  effective  September 
Ih. 1991 

Novel  or  Unusual  Design  Features 

Boeing  Model  727-100  and  -200 
airplanes  modified  by  Aircraft  Systems 
«(  Manufa(  turing.  Inc  will  incorporate 
new  dual  iS«(S  Mach  Airspeed 
Indit  ators  that  will  perform  critical 
functions  These  systems  may  be 
vulnerable  to  high-intensity  radiated 
fields  external  to  the  airplane.  The 
current  airworthiness  standards  of  part 
2.T  do  not  contain  adequate  or 
appropriate  safety  standards  that 
.iddress  the  [irotection  of  this  equipment 
from  the  adverse  effects  of  HIRF. 
Accordingly,  these  systems  are 
considered  to  be  novel  or  unusual 
design  features. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  of 
ele(  tni  al  .iiui  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronu  s  and  electrical  systems  to 
(  ommanii  and  control  airplanes  have 
maile  it  necessary  to  provide  adequate 
protection 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  bv  the  regulations 
iiK  nrporated  bv  reference,  special 
(  on(iitit)ns  are  needed  for  the  Boeing 
Model  727-100  and  -200  series 
airplanes  modified  by  .\ircraft  Systems 
Sc  Manufacturing,  Inc.  These  special 
conditions  require  that  the  new  dual 
IS&S  Mach  Airspeed  Indicators,  which 
perform  (  ritical  functions,  be  designed 
and  installed  to  preclude  component 
damage  and  interriq)tion  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
tran.smitters  and  the  advent  of  space  and 
satellite  (  ommunications,  coupled  with 
eUH:tronu  command  and  control  of  the 
airplane,  the  immunity  of  critical  digital 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  whiiih  the  airplane  will  be 
exposed  in  service.  There  is  also 
un(  ertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF 
Furthermore,  coupling  of  . 

electromagnetic  energy  to  cockpit- 
installed  ecjuipment  through  the  c:ockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 


protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strengths  components  from  the  table  are 
to  be  demonstrated. 


Field  strength  (volts 

Frequency 

per  meter) 

Peak 

Average 

10  kHz-100  kHz   

50 

50 

100  kHz-500  kHz  

50 

50 

500  kH2-2  MHz    

50 

50 

2  MHz-30  MHz    

100 
50 

100 

30  MH2-70  MHz  

50 

70  MHz-100  MHz  

50 

50 

100  MHz-MHz  200  ... 

100 

100 

200  MHz-^00  MHz 

100 

100 

400  MHz-700  MHz  .... 

700 

50 

700  MHz-1  GHz  

700 

100 

1  GH2-2  GHz    

2000 
3000 
3000 
1000 
3000 
2000 

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

?no 

6  GHz-8  GHz 

200 

8GHz-12GHz    

,300 

12  GHZ-18GHZ   

200 

18GHZ-40GHZ 

600 

200 

The  field  strengths  are  expressed  in  terms 
ot  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  penod 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability:  As  discussed  above, 
these  special  conditions  are  applicable 
to  the  Boeing  Model  727-100  and  -200 
airplanes  modified  by  Aircraft  Systems 
&  Manufacturing.  Inc.  to  install  new- 
dual  IS&S  Mach  Airspeed  Indicators. 
Should  Aircraft  Systems  & 
Manufacturing.  Inc.  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on 
Type  Certificate  A3WE  to  incorporate 
the  same  novel  or  unusual  design 
feature,  these  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §21. 101(a)(1). 
Amendment  21-69.  effective  September 
16. 1991. 
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Conclusion 

This  action  affects  only  certain  design 
features  on  the  Boeing  Model  727-100 
and  -200  series  airplanes  modified  by 
Aircraft  Systems  &  Manufacturing,  Inc. 
to  include  the  new  dual  IS&S  Mach 
Airspeed  Indicators.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplanes. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  euid  good  cause  exists  for 
adopting  these  special  conditions  upon 
publication.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Boeing  Model  727  -100  and  -200 
series  airplanes  as  modified  by  Aircraft 
Systems  &  Manufacturing,  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capabilities  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 


Issued  in  Renton,  Washington,  on  October 
11,2002. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  02-27170  Filed  10-24-02:  8:4.5  am] 
BILUNG  CODE  4910-1 3-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-CE-85-AD;  Amendment  39- 
12917;  AD  2002-21-11] 

RIN2120-AA64 

Airworthiness  Directives;  EXTRA 
Flugzeugbau  GmbH  Model  EA-300S 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  EXTRA  Flugzeugbau 
GmbH  (EXTRA)  Model  EA-300S 
airplanes.  This  AD  requires  you  (for  all 
affected  airplanes)  to  inspect  the  upper 
longeron  at  the  horizontal  stabilizer 
attachment  for  cracks  using  a 
fluorescent  dye  check  penetrant 
method,  repair  any  cracks  found,  and 
modify  the  horizontal  stabilizer.  This 
AD  also  requires  a  limit  on  operation  to 
the  Normal  category  until 
accomplishment  of  the  initial  inspection 
and  modification  on  airplanes  with  less 
than  200  hours  time-in-service  (TIS). 
This  AD  is  the  result  of  reports  of 
fatigue  cracks  at  the  horizontal  stabilizer 
attachment  on  the  affected  airplanes. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  cracks  in 
the  horizontal  stabilizer  attachment, 
which  could  result  in  structural  failure 
of  the  aft  fuselage  with  consequent  loss 
of  control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
December  17,2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  December  17,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
EXTRA  Flugzeugbau  GmbH.  Flugplatz 
Dinslaken.  D-46569  Hunxe,  Federal 
Republic  of  Germany;  telephone:  (0  28 
58)  91  37-00;  facsim'ile:  (0  28  58)  91  37- 
30.  You  mav  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-CE-85-AD,  901  Locust, 


Room  506,  Kansas  City.  Missouri  64106; 
or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  N\V.  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum.  Aerospace  Engineer.  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City.  Missouri  64106; 
telephone:  (816)  329-4146:  facsimile; 
(816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD'' 

On  October  17,  1997,  FAA  issued  a 
Special  Airworthiness  Information 
Bulletin  (SAIB)  to  recommend  an 
inspection  of  the  horizontal  stabilizer 
attachment  on  EXTRA  Models  EA-300. 
EA-300L,  and  EA-300S  airplanes.  The 
SAIB  recommended  compliance  with 
EXTRA  Service  Bulletin  SB-300-2-95. 

The  Luftfahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  did  not  consider  the  actions 
of  the  service  bulletin  mandatory  and 
consequently  did  not  issue  an  AD 
against  airplanes  on  the  German 
register.  The  FAA  also  did  not  issue  an 
AD  at  this  time  because  the  service 
history  did  not  warrant  such  action 

Since  that  time,  F.A.^  has  received 
information  that  indicates  fatigue  cracks 
at  the  horizontal  stabilizer  attachment 
are  occurring  on  the  above-referenced 
airplanes.  These  airplanes  are  utilized 
in  aerobatic  maneuvers  and  the  stress  in 
the  area  of  the  horizontal  stabilizer  can 
lead  to  cracks  in  this  area,  as  well  as  in 
the  upper  longerons  and  diagonal 
braces. 

What  Is  the  Potential  Impart  It  FAA 
Took  \'o  Action? 

This  condition,  if  not  corrected,  could 
lead  to  structural  failure  of  the  aft 
fuselage  with  consequent  loss  of  control 
of  the  airplane. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  EXTRA  Models 
EA-300.  EA-300L,  and  EA-300S 
airplanes.  This  proposal  was  published 
in  the  Federal  Re-^ister  as  a  notice  of 
proposed  rulem     ing  (NPRM)  on 
September  26,  2   01  (66  FR  49148).  The 
NPRM  proposec  to  require: 
— For  all  affected  airplanes:  an 

inspection  of  the  upper  longeron  at 
the  horizontal  stabilizer  attachment 
for  cracks  using  a  fluorescent  dye 
check  penetrant  method,  repair  of  any 
cracks  found,  and  modification  of  the 
horizontal  stabilizer;  and 
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— ()n  dirpUnfs  with  less  than  21)0  hours 
tmuMn-sen-ice  ITIS)  iis  (if  thf 
effective  date  of  the  proposed  AD  .i 
limit  (in  (iperation  to  the  N'orriidl 
Cdte^orv  until  ri(.(  omplishnient  nf  the 
initial  inspt-'f  tion  and  iiiiKiitii  atmn 

Was  thr  Puhlii   Invitf-ii  Ti  ('.>in\n\'-nl  ' 

The  FAA  encouraged  intert'stcd 
persons  to  partu  ipatc  in  the  inakiiit;  ot 
this  amendment  One  person  responded 
The  following  presents  the  i  (imments 
received  on  the  proposal  from  this 
person  and  FAA's  response  to  im(  h 
comment 

Comment  Issue  No.  1:  There  Is  No 
(ustification  for  an  AD 

[Vhat  /s  thf  (junmenter's  Concern^ 

The  commenter  states  that  F.\.\  has 
no  ]ustifi(  ation  for  issmnu  the  proposed 
AD  These  concerns  inc  ludt' 

1  The  senice  bulletin  ddt'(4uatflv 
addresses  the  problem 

2  The  manufac  turnr  was  unaware  of 
F.\A's  intent  to  propose  an  AD. 

3  The  LB  A  never  even  considercHi 
issuing  an  AD. 

4  The  accident  Model  EA-  fOO.S 
airplane  was  used  for  ( (iinpetitmn  ,ind 
was  operated  outside  (he  desiyn 
envelope 

We  infer  that  the  (  ommt'nt>T  w  uits 
the  N'PRM  withdrawn 

Uh(;f  /s  FAA  ^  Rrsponse  to  the  Concern? 

We  do  not  concur  that  the  M'RM 
should  be  withdrawn  The  tollowuiij 
addresses  each  of  th»'  issues  spei  itu'd 
above 

1  The  onlv  wa\'  FAA  (  an  ''ntor(.e  the 
actions  of  a  service  bulletin  on  airplanes 
registered  for  operation  in  ttif  Inited 
States  is  bv  issuing  an  AD 

2  We  notified  the  LBA.  whu  h  i>  th'' 
airvvorthiness  authorit\  for  CieriiKiiu 
(the  State  of  Design  of  the  >iffe(  ted 
airplanes),  of  our  intent  to  issue  an  AD 
This  IS  in  at:cordanc:e  with  the  bilater.il 
agreement  between  the  I'mtcd  States 
and  Germanv 

.]  According  to  our  correspondeiu  e. 
the  LBA  believed  that  this  condition 
was  onlv  isolated  to  those  aire  raft  in  the 
I'nited  States,  and  thus  LBA  was  not 
planning  on  initiating  AD  action 

4   We  agree  that  the  correct  use  of  an 
AD  is  not  to  address  a  structural  failure 


when  the  airplanes  are  flown  outside  of 
their  certificdted  limits.  However,  we 
are  not  aware  of  any  crew  statements  or 
other  information  that  the  failures  of  the 
aft  fuselage  structure  were  due  to 
airplanes  living  outside  the  design 
t'lU'elope 

We  .ire  not  (  hanging  the  final  ruie  AD 
,H  tion  as  a  result  (jf  these  comments 

(Comment  Issue  No.  2:  Remove  the 
Models  EA-300  and  EA-300L  From  the 
.Applicability  of  the  \D 

Whiit  Is  the  Comnifnter's  Concern? 

The  ( onunenter  stales  that  we  have 
not  shown  how  the  (ondition  on  the 
Model  HA-  lOOS  airplanes  is  likely  to 
exist  or  deveh)p  on  the  Models  EA-300 
and  EA-3()()L  airplanes.  The  commenter 
points  out  that  no  service  history  exists 
on  tatigue  failure  of  the  aft  fuselage 
stru(  ture  for  the  Models  EA-.100  and 
KA-.t()()L  airplanes.  The  commenter  also 
states  that  KXTKA  has  said  that  only  the 
Model  E.\-  U)()S  airplanes  are  conducive 
to  this  (  ondition 

Whiit  /s  /-■.•\.-\  s  Response  to  tht'  Concern? 

Wi'  (  oni  UP  that  no  service  history 
exists  on  the  fatigue  failures  of  the  aft 
tuselage  structure  for  the  .Models  EA- 
U)()  and  EA-;<()()L  airplanes.  While 
E.XTK.X  mav  have  made  statements  that 
onlv  the  Model  K.\-.J()().S  airplanes  were 
affei  ted  b\'  this  ( ondition.  EXTRA  has 
in(.ludeti  the  Models  EA-JUO  and  EA- 
300L  airplanes  in  every  service  bulletin 
reMsion  level  related  to  this  subject. 

We  h.ive  re-e\,iluated  all  information 
related  to  this  subject  and  have  decided 
to  onlv  ap[)lv  tht!  AD  to  the  Model  EA- 
M){)S  airplanes.  We  will  continue  to 
monitor  this  subject  im  the  Models  EA- 
toi)  and  E.\-:)()()L  airplanes  and  may 
iiii()lenient  hiture  rulemaking  action  if 
nei  essar\ 

We  ,ire  (hanging  the  final  rule  .VD 
a(  tioii  so  that  onlv  the  Model  EA-300S 
airplanes  are  contained  in  the 
Applicabilit\' 

Comment  Issue  No.  3:  Cost  Estimate  is 
Too  Low 

W'biit  Is  thr  f.'(j/;i;iie;ifer'.s  (Concern? 

The  ( iiinmenter  states  that  we 
underestimated  the  cost  impact  that  the 
proposed  AD  would  have  upon  the 


public.  The  commenter  estimates  that 
the  proposed  AD  costs  three  times  more 
than  what  we  estimated,  but  the 
commenter  does  not  provide  any 
specific  labor  and  parts  costs. 

What  Is  FAA 's  Response  to  the  Concern? 

Due  to  the  unavailability  of  cost 
information  on  this  subject,  we 
estimated  the  labor  and  parts  cost  to 
accomplish  the  inspection  and  any 
repairs.  As  in  any  aircraft  modification 
or  repair,  there  is  chance  of  variation  in 
cost  estimates  from  airplane  to  airplane. 

We  have  determined  that  our  cost 
estimate  is  as  accurate  as  possible  at  this 
time.  No  substantiating  information  was 
presented  to  show  that  it  is  in  error. 
Therefore,  we  are  not  changing  the  final 
rule  as  a  result  of  this  comment. 

FAA's  Determination 

[Vhat  Is  FAA's  Final  Determination  on 
this  Issue' 

AiXer  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  removing  the 
Models  EA-300  and  EA-300L  airplanes 
from  the  Applicability  and  minor 
editorial  corrections.  We  ha\e 
determined  that  this  removal  and  the 
minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

//oh  Many  Airplanes  Does  This  AD 
Impact':' 

We  estimate  that  this  AD  affects  21 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 

Parts  cost                             ^°a'rplane^'^      ^°'^'  ^°^'  °"  ^^  operators 

24  workhours  <  S60  per  hour  =  $1,440     

Not  applicable  SI  440    $1,440x21  =530.240 

We  estimate  the  following  costs  to  accomplish  aii\  ne(  essarv  refiair  or  replacement  that  will  be  required  based  on  the 
results  of  the  inspection   We  have  no  wa\  of  determining  the  number  of  airplanes  that  may  need  such  repair  or  replacement: 
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Labor  cost 


40  workhours  x  $60  per  hour  =  $2,400 


Parts  cost 


Total  cost  per  airplane 


Parts  provided  at  no  cost  $2,400  per  airplane 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  I  .S  C",   lOblg).  4Un.i.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-21-11     Extra  Fiugzeugbau  GmbH: 

Amen(dment  39-12917;  Dod^et  Nu.  99- 
CE-85-AD. 

(a)  IVhof  airplauKs  art  ultti  Ird  by  ttiis  AD? 
This  AD  affects  Model  E.'K-liOOS  airplanes, 
serial  numbers  1  through  29.  that  are 
certificated  in  any  category, 

(b)  Who  must  comply  ivith  this  AD' 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AU  are  intended 
to  detect  and  correct  cracks  in  the  horizontal 
stabilizer  attachment,  whi;  h  t  ould  result  in 
structural  failure  of  the  aft  tuselage  with 
consequent  loss  of  (.ontr(.)l  ol  the  airplane. 

(d)  What  actions  must  I  at  <  omplish  to 
address  this  problem''  To  address  this 
problem,  vou  must  ai  (  oin[)lish  the  following: 


Actions 


(1)  Fcr  all  affected  airplanes,  Inspect,  using  a 
fluorescent  dye  penetrant  method,  the  upper 
longeron  at  the  horizontal  stabilizer  attach- 
ment for  cracks  In  the  areas  depicted  in  Fig- 
ure 1  of  this  AD. 


(2)  For  all  affected  airplanes,  if  no  crack(s)  is 
(are)  found  during  the  inspection  required  by 
this  AD,  modify  the  upper  longeron  at  the 
horizontal  stabilizer  attachment. 


Compliance 


Procedures 


Upon  accumulating  250  hours  time-in-service 
(TIS)  or  within  the  next  50  hours  TIS  after 
December  17,  2002  (the  effective  date  of 
this  AD),  whichever  occurs  later. 


In  accordance  with  Part  I  of  Extra  Service 
Bulletin  No  300-2-95  (pages  2-6  at  Issue 
C,  dated  July  15.  1998;  and  pages  1  and  7 
through  11  at  Issue:  D,  dated  January  30 
2001).  No  further  action  is  required  by  this 
paragraph  if  the  modification  is  already  ac- 
complished in  accordance  with  Part  II  ot 
Extra  Service  Bulletin  No  300-2-95  (all 
pages  at  Issue;  C,  dated  July  15  stabilizer 
1998). 


Prior  to  further  flight  after  the  inspection  re- 
quired by  paragraph  (d)(1)  of  this  AD. 


In  accordance  with  Part  II  of  Extra  Service 
Bulletin  No  300-2-95  (pages  2-6  at  Issue 
C,  dated  July  15.  1998,  and  pages  l  an6  7 
through  11  at  Issue  D.  dated  January  30 
2001)  No  further  action  is  required  by  this 
paragraph  if  already  accomplished  in  ac- 
cordance with  Pa-  II  of  Extra  Service  Bul- 
letin No.  300-2-95  (all  pages  at  Issue  C. 
dated  July  15,  1998). 


(3)  For  all  affected  airplanes,  if  any  crack  is 
found  during  the  inspection  required  by  this 
AD  and  the  cracks(s)  is  (are)  in  Area  A  or 
Area  B  as  depicted  in  Figure  1  of  this  AD, 
accomplish  the  following: 
(i)  Repair  and  modify  the  upper  longeron  at 

the  horizontal  stabilizer  attachment;  and 
(ii)  Weld  the  cracks  tight  during  repair 


(4)  For  all  affected  airplanes,  if  any  crack  is 
found  during  the  inspection  and  the  crack(s) 
is  (are)  in  Area  C  as  depicted  in  Figure  1  of 
this  AD,  accomplish  the  following: 
(i)  Obtain  a  repair  scheme  from  the  manu- 
facturer; 
(ii)  Incorporate  this  repair  scheme;  and 
(iii)  Accomplish  any  follow-up  actions  as  di- 
rected by  the  FAA. 


Prior  to  further  flight  after  the  inspection 
where  any  crack  is  found  in  Area  A  or  Area 
B  as  depicted  in  Figure  1  of  this  AD 


In  accordance  with  Part  II  of  Extra  Sen,'ice 
Bulletin  No,  300-2-95.  Issue  D  dated  Jan- 
uary 30,  2001  No  further  action  is  required 
by  this  paragraph  if  already  accomplished 
in  accordance  with  Part  II  of  Extra  Service 
Bulletin  No  300-2-95  (all  pages  at  Issue 
C.  dated  July  15.  1998) 


-y 


Prior    to    further   flight    after 
where  any  crack  is  found 


the   inspection 


In  accordance  with  a  repair  scheme  obtained 
from  EXTRA  Fiugzeugbau  GmbH  Flugplatz 
Dinslaken,  D-46569  Hunxe.  Federal  Re- 
public of  Germany;  telephone  (0  28  58)  91 
37-00:  facsimile;  (0  28  58)  91  37-30  Ob- 
tain this  repair  scheme  through  the  FAA  at 
the  address  specified  m  paragraph  (g)  ot 
this  AD. 
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Actions 


Compliance 


Procedures 


(5)  For  airplanes  with  less  than  200  hours  TIS 
as  of  the  ettective  date  ot  this  AD  limit  oper- 
ation to  the  Normal  categor\  by  accom- 
plishing the  following 

(I)  Fabricate  two  placards  using  letters  ot  at 
least  '  -  i-inch  in  height  consisting  ot  the 
following  words  OPERATIONS  LIM- 
ITED TO  NORf^AL  CATEGORY 

(II)  Install  these  placards  on  the  airplane  in- 
strument panels  (one  on  the  front  panel 
and  one  on  the  rear  panel)  next  to  the 
airspeed  indicators  within  the  pilot  s  clear 
view   and 

mil  Insert  a  copy  of  this  AD  into  the  Limila 
tions  Section  of  the  Airplane  Flight  Man- 
ual (AFM) 


i6i  The  owner  operator  holding  at  least  a  pn 
vate  pilot  certificate  as  authorized  by  section 
43  7  of  the  Federal  Aviation  Regulations  (14 
CFR  43  7)  may  fabricate  and  install  the 
placard  as  required  by  paragraphs  (d)(5)(i) 
and  (d)(5)iiii  of  this  AD  and  insert  this  AD 
into  the  Limitations  Section  of  the  AFM  as  re- 
quired by  paragraph  (dllSidii)  of  this  AD 


(7)  For  all  affected  Model  EA-300S  airplanes 
modify  the  fuselage  frame  underneath  the 
stabilizer  attachment 


1 8)  For  all  affected  airplanes  with  less  than  200 
hours  TIS  as  of  the  effective  date  ot  this  AD 
the  inspection  modification  and  repair  as 
necessary  (as  specified  m  paragraphs  (d)(ii 
through  (d)(4i  of  this  ADi  may  be  accom- 
plished instead  of  the  operational  limitations 
of  paragraph  (d)(5)  of  this  AD 


Within  the  next  50  hours  TIS  after  December 
17  2002  (the  effective  date  of  this  AD). 
until  the  inspection  and  the  modification  re- 
quired by  this  AD  are  accomplished 


Not  Applicable 


-4- 


Within  the  next  50  hours  TIS  after  December 
17  2002  (the  effective  dale  of  this  AD), 
until  the  first  inspection  and  the  modification 
required  by  this  AD  are  accomplished 


Make  an  entry  into  the  aircraft  records  show- 
ing compliance  with  this  AD  in  accordance 
with  section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43  9) 


Within  the  next  200  hours  TIS  after  December 
1  7   2002  (the  effective  dale  of  this  AD) 


In  accordance  with  Part  III  of  Extra  Service 
Bulletin  No  300-2-95  (pages  2-6  at  Issue: 
C,  dated  July  15,  1998;  and  pages  1  and  7 
through  1 1  at  Issue:  D,  dated  January  30, 
2001) 


At  any  time  but  it  must  be  accomplished 
upon  accumulating  250  hours  TIS  or  within 
the  next  50  hours  TIS  after  December  17, 
2002  (the  eflective  date  of  this  AD),  which- 
ever occurs  later. 


Inspect  in  accordance  with  Figure  1  of  this  AD 
and  Part  I  of  Extra  Service  Bulletin  No, 
300-2-95  (pages  2-6  at  Issue:  C,  dated 
July  15,  1998;  and  pages  1  and  7  through 
11  at  Issue:  D,  dated  January  30,  2001). 
Modify  in  accordance  with  Part  II  of  the 
service  bulletin.  Repair  in  accordance  with 
the  service  bulletin  or  a  repair  scheme  ob- 
tained manufacturer,  as  applicable 


If)  Wh^'H'  •  an  !  find  Fi^^iirr  1  of  this  AD  ' 
Figurn  1  ot  thi^  .\n.  ns  r>'t^-T>'nted  in 


lis  (ilim.  (ili(4i    ,-imi  ((i)(8l  i)f  this 


li.ir,ii;i,i|)ris  I 
.-\|)  tolluvvs 
BILLING  COOe  4910-13-P 
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Figure  1 


(f)  Can  I  comply  with  this  AD  in  any 
other  way?  You  may  use  an  alternative 
method  of  compliance  or  adjust  the 
compliance  time  if: 

(1)  Yoin  alternative  method  of 
compliance  provides  an  equivalent  level 
of  sajfety;  and 

(2)  Tne  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane 
Directorate. 

Note  :  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification. 


alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(g)  Where  can  I  get  information  about 
any  already-approved  alternative 
methods  of  compliance?  Contact  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missovui  64106; 
telephone:  (816)  329-4146;  facsimile: 
(816)  329-^090. 

(h)  What  if  I  need  to  fly  the  airplane 
to  another  location  to  comply  with  this 
AD?  The  FAA  can  issue  a  special  flight 
permit  under  sections  21.197  and 
21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199) 
to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the 
requirements  of  this  AD. 

(i)  Are  any  service  bulletins 
incorporated  into  this  AD  by  reference? 
Actions  required  by  this  AD  must  be 
done  in  accordance  with  Extra 


Flugzeugbau  GmbH  Service  Bulletin  No. 
SB-300-2-95  (pages  2-6  at  Issue:  C, 
dated  July  15,  1998;  and  pages  1  and  7 
through  11  at  Issue:  D,  dated  January  30, 
2001).  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  You  can  get  copies  from 
EXTRA  Flugzeugbau  GmbH,  Flugplatz 
Dinslaken,  D-46569  Hiinxe,  Federal 
Republic  of  Germany.  You  can  look  at 
copies  at  the  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  ^  msas  City, 
Missouri,  or  at  the  i  ffice  of  the  Federal 
Register,  800  North  Capitol  Street,  NW. 
suite  700,  Washington,  DC. 

(j)  When  does  this  amendment 
become  effective?  This  amendment 
becomes  effective  on  December  17, 
2002. 
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Issued  in  Kansas  City.  Missouri,  on 
October  11.  2002. 
Dorenda  D.  Baker, 

Arting  .Vfo/iogf.T,  Small  Airplant^  Diivctoratf. 
Aircraft  Certification  Service 
[VR  Doc.  02-2fiHfi()  Filed  10-24-02;  8:45  ami 
BHJJNO  CODE  4910-13-P 

DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-47-AD;  AmendiT>ent 
39-12916;  AD  2002-21-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  and 
Whitney  PW4000  Series  Turt>ofan 
Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments 


summary:  This  amendment  supersedes 

an  existing  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  and  Whitney 
(FVV)  model  4000  series  turbofan 
engines  That  action  required  PVV4000 
engines  with  potentially  reduced 
stabilitv  margin  to  be  limited  to  no  more 
than  one  engine  on  each  airplane,  and 
required  removing  engines  that  exceed 
high  pressure  compressor  (HPC)  cycles- 
since-overhaul  (CSO)  or  cycles-since- 
new  (CSN)  from  service  based  on  the 
engine's  configuration  and  category. 
That  action  also  required  establishing  a 
minimum  build  standard  for  engines 
that  are  returned  to  service,  and 
performing  cool-engine  fuel  spike 
testing  (Testing-21)  on  engines  to  be 
returned  to  service  after  having 
exceeded  HPC  cyclic  limits  or  after  shop 
maintenance. 

This  amendment  establishes 
requirements  similar  to  those  in  the 
existing  AD  being  superseded,  and 
introduces  a  rules-based  criterion  to 
determine  the  engine  category 
classification  for  engines  installed  on 
Airbus  A300  airplanes.  This  amendment 
also  adds  requirements  to  manage  the 
engine  configurations  installed  on 
Boeing  747  airplanes,  and  requires  that 
repetitive  Testing-21  be  performed  on 
certain  configuration  engines.  This 
amendment  also  establishes  criteria  that 
requires  Testing-21  on  certain  engines 
with  Phase  D  or  Phase  1 ,  FB2T,  or  FB2B 
fan  blade  configurations.  In  addition, 
this  amendment  re-establishes  high 
pressure  compressor  (HPC)-to-high 
pressure-turbine  (HPT)  cycles-since- 
overhaul  (CSO)  cyclic  mismatch  crit'  .a, 
and  adds  criteria  to  address  engine 


installation  changes,  engine  transfers, 
and  thrust  rating  changes.  Also,  this 
amendment  establishes  criteria  to  allow 
engine  stagger  without  performing 
Testing-21  for  engines  which  are  over 
their  respective  limits.  This  amendment 
also  introduces  new  requirements  on 
the  Phase  3,  first  run  subpopulation 
engines  which  were  identified  after  the 
issuance  of  NPRM  Docket  No.  2000- 
Nfc:-47-AD. 

The  Phase  3,  first  run  subpopulation 
engines  have  a  significant  increase  in 
surge  rate  and  Testing-21  failure  rate 
than  the  rest  of  the  P\V4000  fleet.  In 
order  to  manage  the  subpopulation 
engines  to  preclude  a  dual-engine  surge, 
immediate  action  is  required. 

This  immediately  adopted  rule 
inc:ludes  the  requirements  proposed  in 
the  NPRM  as  well  as  the  required 
actions  for  the  Phase  3,  first  run 
subpopulation  engines. 

This  amendment  is  prompted  by 
investigation  and  evaluation  of  PW4000 
series  turbofan  engines  surge  data,  and 
C(mtinuing  reports  of  surges  in  the 
PVV4000  fleet.  The  acticms  specified  in 
this  AD  are  intended  to  prevent  engine 
takeoff  power  losses  due  to  HPC  surge. 
DATES:  Effective  November  12,  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  12,  2002. 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  17.  2002  (67  FR 
1,  January  2.  2002). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  24,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
47-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
mav  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  9-ane- 
adcomment®f aa.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  Pratt  &  Whitney  service 
information  referenced  in  this  AD  may 
be  obtained  from  Pratt  &  Whitney,  400 
Main  St.,  East  Hartford,  CT  06108, 
telephone  (860)  565-6600:  fax  (860) 
565-4503.  All  service  information  may 
be  examined,  by  appointment,  at  the 
FAA.  New  England  Region,  Office  of  the 


Regional  Counsel,  12  New  England 
Executive  Park,  Burlington.  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  Suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7133;  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2001-25-11. 
Ajnendment  39-12564  (67  FR  1.  January 
2.  2002).  which  is  applicable  to  Pratt 
and  Whitney  (PW)  model  4000  series 
turbofan  engines,  was  published  in  the 
Federal  Register  on  July  23,  2002.  That 
action  proposed  to  establish 
requirements  similar  to  those  in  AD 
2001-25-11,  to  introduce  rules-based 
criterion  to  determine  the  engine 
category  classification  for  engines 
installed  on  Airbus  A300  airplanes,  and 
to  add  requirements  to  manage  the 
engine  configurations  installed  on 
Boeing  747  airplanes.  That  action  also 
proposed  to  require  repetitive  Testing- 
21  be  performed  on  certain 
configuration  engines.  That  action  also 
proposed  to  establish  criteria  which 
would  require  Testing-21  on  certain 
engines  with  Phase  0  or  Phase  1,  FB2T 
or  FB2B  fan  blade  configurations.  In 
addition,  that  action  proposed  to  re- 
establish HPC-to-HPT  cycles-since- 
overhaul  cyclic  mismatch  criteria,  and 
add  criteria  to  address  engine 
installation  changes,  engine  transfers, 
and  thrust  rating  changes.  Also,  that 
action  proposed  to  establish  criteria  to 
allow  engine  stagger  without  performing 
Testing-21  for  engines  over  their 
respective  limits. 

This  final  rule;  request  for  comments 
supersedes  AD  2001-25-11  by  requiring 
the  same  actions  as  the  proposal,  and  in 
addition,  introduces  new  requirements 
for  the  Phase  3,  first  run  subpopulation 
engines  that  were  identified  after  the 
issuance  of  the  proposal. 

Manufacturer's  Service  Infonnation 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Pratt  &  Whitney  service  information: 

•  Service  Bulletin  PW4ENG72-714, 
Revision  1.  dated  November  8,  2001. 

•  Service  Bulletin  PW4ENG72-749. 
dated  June  17,  2002. 

•  Internal  Engineering  Notice  lEN 
96KC973D.  dated  October  12,  2001. 

•  Temporary  Revision  (TR)  TR  71- 
0018.  dated  November  14,  2001. 

•  TR  71-0026,  dated  November  14. 
2001. 
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•  TR  71  71-0035,  dated  November  14, 
2001. 

•  Cleaning,  Inspection,  and  Repair 
(CIR)  procedure  CIR  51A357.  Section 
72-35-68,  Inspection/Check-04,  Indexes 
8-11,  dated  September  15,  2001. 

•  CIR  51A357,  Section  72-35-68, 
Repair  16,  dated  June  15,  1996. 

•  PW4000  PW  engine  manual  (EM) 
50A443,  71-00-00,  TESTING-21.  dated 
March  15.  2002. 

•  PW4000  PW  EM  50A822,  71-00-00. 
TESTING-21,  dated  March  15,  2002. 

•  PW  4000  PW  EM  50A605.  71-00- 
00,  TESTING-21,  dated  March  15,  2002. 

Additional  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Chromalloy 
Florida  Repair  Procedures,  00  CFL-039- 
0.  dated  December  27.  2000  and  02 
CFL-024-0,  dated  September  15.  2002. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Pratt  &  Whitney 
PW4000  series  turbofan  engines  of  this 
same  type  design,  the  AD  is  issued  to 
prevent  engine  takeoff  power  losses  due 
to  HPC  surges,  and  supersedes  AD 
2001-25-11  to  require: 

•  Establishing  requirements  similar  to 
those  in  the  existing  AD,  and  use  of  a 
rules-based  criterion  to  determine  the 
engine  category  classification  for 
engines  installed  on  Airbus  A300 
airplanes. 

•  Adding  requirements  to  manage  the 
engine  configurations  installed  on 
Boeing  747  airplanes.  This  engine  and 
airplane  combination  would  allow,  for 
certain  engine  configurations,  one  of  the 
four  installed  engines  to  remain  on-wing 
until  the  HPC  has  accumulated  up  to 
2.600  CSN  or  CSO  before  Testing-21  or 
until  an  HPC  overhaul  is  required. 

•  Configuration  F  engines  to  repeat 
Testing-21  every  800  CST. 

•  Establishing  criteria  which  would 
require  Testing-21  on  engines  with 
Phase  0  or  Phase  1,  FB2T  or  FB2B  fan 
blade  configurations  complying  with  the 
requirements  of  AD  2001-09-05.  (66  FR 
22908.  May  7,  2001);  AD  2001-09-10, 
(66  FR  21853,  May  2,  2001),  or  AD 
2001-01-10.  (66  FR  6449,  January  22. 
2001). 

•  Re-establishing  HPC-to-HPT  CSO 
cyclic  mismatch  criteria. 

•  Establishing  criteria  to  address 
engine  installation  changes,  engine 
transfers,  and  thrust  rating  changes. 

•  Establishing  criteria  to  allow  an 
engine  to  be  removed  from  service  and 
reinstalled  on  an  airplane,  without 
requiring  Testing-21,  if  this  engine  is  the 
unmanaged  engine  for  that  airplane. 


•  Adding  Configuration  G  engines, 
which  represents  the  Phase  3,  first  run 
subpopulation  engines  and  establishes 
requirements  that  reduces  stagger  limits. 

•  Adding  Configuration  H  engines, 
which  represents  the  Phase  3,  first  run 
subpopulation  engines  to  repeat 
Testing-21  every  600  CST. 

The  actions  are  required  to  be  done  in 
accordance  with  the  service  information 
described  previously,  and  have  been 
coordinated  with  the  Transport 
Airplane  Directorate. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-47-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Comments 

The  FAA  received  several  comments 
to  NPRM,  Docket  No.  2000-NE^7. 
Even  though  this  amendment  is  a  final 
rule;  request  for  comments,  the  FAA  has 
chosen  to  address  all  comments 
received.  Interested  persons  have  been 
afforded  an  opportunity  to  participate  in 
the  making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  receivedi  from  the  nine 
commenters. 

Request  Reason  for  Engine  Category  1 , 
2,  or  3  Limit  Threshold  Values 

One  commenter  states  that  there  is  no 
reason  why  200,000  cycles  and  1.45 
exhaust  pressure  ratio  (EPR)  should  be 
the  threshold  values  used  in  the  AD  to 
determine  A300  4158  engine  category  1, 
2,  or  3  limits,  and  asks  for  a  technical 
reason  for  these  values.  The  FAA 
disagrees.  The  FAA  asked  the  original 
equipment  manufacturer  (OEM)  to 
establish  a  rules-based  criterion  in 
which  to  determine  the  engine  category 
classification  for  engines  installed  on 
Airbus  A300  airplanes.  The  OEM  chose 
a  statistical  approach  and  deri\  ed  the 
values  of  200,000  cycles  and  1  45  EPR 
to  represent  the  boundary  conditions  in 
determining  the  categories.  The  FAA 
has  reviewed  and  concurs  with  this 
approach.  This  commenter  also  states 
that  parameters  in  addition  to  EPR 
could  better  define  the  categorization. 
This  commenter  suggests  using 
parameters  such  as  rear  hook  wear  and 
heat  shield  wear.  The  FAA  disagrees. 
Although  the  FAA  would  support  using 
additional  parameters,  there  is  not 
enough  data  to  do  so.  Currently,  data 
supports  EPR  as  a  parameter  to  correlate 
takeoff  EPR  values  to  a  possible  group 
3  surge  event.  While  the  FAA  agrees 
that  rear  hook  wear  may  contribute  to 
surge  events,  there  is  not  enough  data  to 
develop  a  correlation  of  rear  hook  wear 
and  heat  shield  wear  to  a  surge  event. 
The  OEM  indicates  and  the  FAA  agrees, 
that  the  heat  shield  wear  is  a  third-order 
effect.  This  commenter  also  states  that 
the  definition  of  surge  is  unclear  and 
that  noise  alone  is  insufficient  to  justify 
a  Group  3  surge  event.  The  FAA  agrees. 
It  was  never  the  intent  to  imply  that 
noise  alone  would  classify  an  event  as 
a  Group  3  surge.  The  FAA  also  agrees 
with  this  first  commenter  that  noise  is 
a  good  reason  to  ■    eck  the  DFDR  data 
and  follow  the  '      ible  shooting  process. 
The  FAA  has  rf    lewed  the  definition  of 
surge  and  has  added  words  to  the  Group 
3  surge  definition  for  clarification. 
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Intent  To  Approve  "On-Wing"  Version 
ofTesting-21 

One  commenter  questions  if  it  is  the 
FAA's  intent  tn  approve  the  "on-vviiig" 
version  of  Testing-21  and  include  it  into 
proposed  paragraph  {h)(l )  as  an 
equivalent  to  the  "test  cell"  version  The 
F.AA  is  reviewing  the  data  for  "on  wing" 
version  of  Testing-21  but  has  yet  to 
approve  it.  Therefore,  "on  wing" 
version  of  Testing-21  is  not  included  in 
this  paragraph  of  the  .AD.  The  FAA 
agrees  with  the  commenter  that,  if 
approved,  the  FAA  would  have  added 
this  as  an  option  into  the  paragraph, 
therebv  eliminating  the  need  for 
alternative  methods  of  compliance 
(AMQCys).  Unfortunatelv  adequate  data 
does  not  vet  exist  to  approve  the  "on 
wing"  version  of  Testing-21.  If.  at  a  later 
date,  the  FAA  makes  a  finding  of 
equivalence,  the  operator  or  the  OEM 
can  request  an  alternate  method  of 
compliance  to  use  the  "on-wing" 
version  of  Testing-21  in  place  of  the 
"test  cell"  Testing-21. 

Unnecessary  and  Confusing  Text 

This  commenter  also  states  that  the 
following  text  of  AD  paragraph,  under 
the  heading  Engines  That  .Surge.  "  *    *    * 
or  before  further  flight  if  airplane-level 
troubleshooting  procedures  require 
immediate  engine  removal"  is 
unnecessary  and  may  create  confusion. 
The  F.\A  disagrees.  It  is  implied  that  the 
airplane  level  troubleshooting  is  surge 
related  troubleshooting,  because  the 
paragraph  states  "airplane-level  surge" 
However,  to  prevent  possible  confusion, 
wording  in  the  paragraph  has  been 
changed  to  "airplane  level  surge 
troubleshooting  "  This  (  ommenter  also 
requests  that  any  regulatory  action  on 
the  Phase  3.  fist  run  subpopulation 
engines  be  incorporated  within  this  .'\D. 
The  F.A.A  agrees  This  .AD  adds 
Configurations  d  and  H  engines,  which 
represent  these  Phase  3.  first  run 
subpopulation  engines  requiring 
reduced  limits.  This  subpopulation  was 
identified  after  the  issuance  of  the 
NPRM.  Since  an  unsafe  condition  has 
been  identified,  immediate  actions  are 
required  on  these  Phase  3.  first  run 
subpopulation  engines. 

Date  of  AD  Should  Coincide  With 
Availability  of  the  Ring  Style  HPC  Case 

Another  commenter  suggests  that  the 
effective  date  of  this  AD  should 
coincide  with  the  availability  of  the  ring 
style  HPC  case,  since  this  new  HPC  case 
is  the  terminating  action  The  F,\A 
disagrees.  .•Mthough  we  agree  that  the 
terminating  action  to  this  AD  requires  a 
hardware  change  to  a  ring  style  HPC 
case,  the  current  rate  of  risk 


dc  cumulation  indicates  corrective  action 
must  bt!  initiated  before  hardware 
availabilitv.  The  ring  style  HPC  case 
will  complete  its  certification  within  the 
first  quarter  of  2003.  with  Service 
Bulletins  issuance  expected  shortly 
thereafter.  However.  AD  action  is 
required  now  to  minimize  the  risk.  This 
AD  implements  action  necessary  to 
ensure  the  risk  remains  at  acceptable 
levels.  This  commenter  also  requests 
clarification  of  the  requirements  on 
engines  which  have  passed  Testing-21. 
The  FAA  confirms  that  once  an  engine 
has  passed  Testing-21,  it  becomes  a 
Configuration  F  or  H  engine  and  will 
remain  a  C^onfiguration  F  or  H  engine 
until  the  HPC  is  overhauled,  or  is 
replaced  with  a  new  or  overhauled  HPC. 
(Configuration  F  and  H  engines  are 
required  to  repeat  Testing-21  within  800 
cycles  and  600  cycles  respectively,  since 
last  test  or  be  removed  for  HPC 
overhaul,  unless  it  will  be  used  as  a 
single  unmanaged  engine  as  permitted 
bv  this  AD.  This  commenter  also 
requests  that  the  P".-\A  consider 
increasing  the  hard-time  limit  for  HPC 
overhaul  to  2.900  cycles  so  that  any 
engine  which  is  removed  for  stagger  at 
HPC  2.100  cycles  since  overhaul  (CSO) 
in  accordance  with  the  AD.  c:an  be  used 
up  to  2.900  cycles  after  passing  Testing- 
21.  The  FAA  partially  agrees.  The  2.100 
cycles  is  not  a  hard-time  limit,  but  a 
stagger  limit  for  PVV  4056  Configuration 
B  or  C  engines  installed  on  Boeing  747 
airplanes  in  accordance  with  Table  3  of 
the  \PR.M   Unless  designated  as  the 
unmanaged  engine,  these  engines  on  the 
Boeing  747  must  he  removed  from 
service  before  accumulating  2.100  CSN 
or  CSO  and  perform  Testing-21  or 
i;omplete  an  HP(;  overhaul.  If  Testing-21 
is  successful,  the  engine  is  returned  to 
service  as  a  (Configuration  F  engine.  As 
a  Configuration  F  engine.  Testing-21  is 
retjuired  within  rtOO  cvt;les  since  last 
test.  In  the  commenter's  example.  800 
cycles  since  last  test  would  be  2.900 
("SO  .As  additional  clarification,  one  of 
the  four  installed  engines  may  remain 
on-wing  until  the  HPC  has  accumulated 
up  to  2.600  (CSN  or  (»SO  before  Testing- 
21  or  until  an  HPC  overhaul  is  required. 

Question  on  Unmanaged  Engine 
Concept 

.Another  commenter  questions  whv 
the  new  unmanaged  engine  concept  of 
the  Boeing  747/PVV4056  fleet  is  limited 
to  2.600  HPC  cvcles  since  new  or  since 
overhaul.  Since  the  Phase  3.  first  run 
engine  configuration's  stagger  limit  is 
already  at  2.600  cycles,  this  commenter 
asks  the  FAA  to  consider  similar 
manageable  time  allowance  for  these 
engines  over  its  stagger  limit.  The  FAA 
disagrees.  In  order  to  safely  manage  the 


fleet  risk.  P\V  and  Boeing  needed  to 
adjust  the  B747/PW4056  fleet  risk.  It  is 
a  coincidence  that  the  Phase  3,  first  run 
engine's  stagger  limit  is  also  2,600 
cycles.  To  safely  manage  the  overall 
program  risk,  the  FAA  must  maintain 
the  stagger  limits  and  add  cycle  limits 
on  the  unmanaged  engine  configuration 
installed  on  the  Boeing  747  airplane.  In 
addition,  since  the  NPRM  was  issued,  a 
subpopulation  of  the  Phase  3,  first  run 
engines  has  been  identified  which 
requires  a  further  limit  reduction. 
"This  commenter  also  states  that 
operators  who  have  been  initially 
categorized  as  an  A300  P\V4158 
category  2  operator  should  not  have  to 
reassess  their  category.  The  commenter 
states  that  since  the  low  surge  rife  of 
category  2  operators  has  been  proven 
through  their  surge  experience  for  a 
de<Jicated  period  of  time  with  respective 
fieet  takeoff  EPR  application,  it  is  felt 
that  reevaluation  is  unnecessary.  The 
commenter  requests  the  FAA  allow 
initial  category  2  operators  to  retain  the 
same  category  throughout  the  field 
management  plan.  The  FAA  agrees  that 
if  takeoff  EPR  application  does  not 
change,  the  operator  will  likely  remain 
a  category  2  operator.  However, 
additional  data  suggests  that  an  operator 
may  have  a  shift  in  its  takeoff  EPR 
values  due  to  various  reasons,  like  route 
changes.  Since  the  possibility  exists  of 
an  operator  changing  their  takeoff  EPR 
application,  the  FAA  requires  a  takeoff 
EPR  re-assessment  to  ensure  proper 
categorization  of  the  operator.  This 
commenter  objects  to  the  retest 
requirement  of  Testing-21  on  any  shop- 
visited  engine.  This  commenter  states 
that  without  detailed  analysis  on  the 
effect  of  module  separation,  retest 
requirement  against  every  engine  that 
has  module  separation  for  shop  minor 
maintenance  would  result  in  an 
unni^cessary  burden  to  the  operator 
without  any  benefit  on  surge  risk 
reduction.  The  FAA  agrees.  However,  to 
identify  the  workscopes  that  may  be 
exempt  from  Testing-21  would  require 
knowledge  of  the  specific  details  of  each 
workscope.  By  using  the  AMOC  process, 
each  workscope  can  be  evaluated  on  a 
case-by-case  basis  to  ensure  continued 
stability  of  the  engine. 

Change  the  Limitation  for  Configuration 
F  Engines 

Another  commenter  requests  that  the 
FAA  change  the  limitation  for 
Configuration  F  engines  from  800  cycles 
to  an  option  of  either  800  cycles  or  the 
applicable  threshold  in  Table  2  or  Table 
3  in  the  NPRM,  whichever  is  greater. 
The  FAA  disagrees.  The  cyclic  limit 
threshold  manages  overall  risk,  taking 
into  account  the  HPC  surge  margin 
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deterioration.  Using  the  commenter's 
example,  this  AD  requires  that  if  a 
Configuration  C  engine  is  in  the  shop  at 
300  cycles  and  performs  Testing-21.  it 
becomes  a  Configuration  F  engine  and 
must  repeat  Testing-21  within  800 
cycles.  Allowing  it  to  continue  in- 
service  until  its  stagger  limit  of  2,100 
cycles  before  requiring  Testing-21 .  as 
the  commenter  suggests,  doesn't  take 
into  account  the  possible  HPC  surge 
margin  deterioration  effects  created  due 
to  the  malfunction  that  brought  the 
engine  into  the  overhaul  shop. 
Depending  upon  the  workscope  of  this 
engine,  a  technical  argument  could  be 
developed  to  support  the  engine 
remaining  on-wing  longer  than  the  800 
cycles.  However,  this  must  be  done  on 
a  case-by-case  basis  to  fully  evaluate  the 
workscope  and  its  effect  on  engine 
stability.  If  the  workscope  was  non- 
evasive  to  the  engine's  HPC  surge 
margin,  the  AMOC  process  could  be 
used  by  the  operator.  This  commenter 
also  states  that  the  most  current 
published  dates  of  the  PW4000  engine 
manual  (EM)  50A605,  71-00-00, 
TESTIN021  procedure,  and  PW4000 
CIR  Manual  51A357,  Section  72-35-68 
Inspection/Check-04,  are  March  15. 
2002.  The  FAA  agrees  and  the 
appropriate  changes  have  been  made  to 
the  AD. 

Question  Regarding  Off- Wing  and  On- 
Wing  Maintenance 

This  commenter  also  questions  if 
proposed  paragraph  (i)(l)  is  applicable 
to  both  on-wing  and  off-wing 
maintenance.  Proposed  paragraph  (i)(l) 
is  only  applicable  during  a  shop  visit 
when  the  HPC  is  not  overhauled  and  a 
major  engine  flange  separation  does  not 
take  place.  If  complying  with  the  listed 
AD's  in  proposed  paragraph  (k)  Testing- 
21  is  required  whenever  any  quantity  of 
fan  blades  are  replaced  with  new  blades, 
overhauled  or  have  the  leading  edges 
recontoured.  This  commenter  also 
requests  that  the  FAA  consider  the 
following  as  an  exception  to  proposed 
paragraph  {m)(3):  Testing-21  would  not 
be  required  on  engines  with  more  than 
800  cycles  remaining  to  the  thresholds 
listed  in  Tables  2  and  3.  when 
separating  a  major  flange  if  the  purpose 
of  the  workscope  was  to  repair  oil  leaks 
in  the  forward  sump.  2.5  bleed  system, 
exhaust  case  cracks,  or  to  replace  fan 
exit  vanes,  provided  no  other  work  was 
done  to  the  gas  path.  The  commenter 
also  states  that  the  exception  should 
also  permit  the  removal  of  gas  path 
items  provided  they  are  returned  to  the 
same  engine.  The  FAA  agrees  that 
depending  upon  the  workscope.  some 
exceptions  to  this  paragraph  can  be 
made.  However,  specific  details  of  the 


entire  workscope  would  have  to  be 
identified  to  assess  the  possible  effects 
of  HPC  surge  margin.  The  AMOC 
process  allows  for  a  case-by-case  review 
of  the  overall  workscope.  Those  that  do 
not  affect  HPC  surge  margin  could  be 
candidates  for  an  AMOC.  This 
commenter  also  suggests  an  additional 
requirement  be  added  to  proposed 
paragraph  (r)(2)(ii).  This  paragraph 
currently  states  that  Configuration  E 
engines  require  removal  within  25 
cycles,  or  immediately,  based  on 
troubleshooting.  But  it  does  not  state 
what  to  do  with  the  engine.  The 
commenter  suggests  adding  a 
requirement  to  remove  the  cutback 
stator  configuration  from  the  engine. 
The  FAA  understands  the  concern. 
After  the  engine  removal.  HPC  overhaul 
is  required  before  return  to  service. 
Although  not  economically  practical,  an 
HPC  overhaul  could  occur  without 
replacing  the  cutback  stators  and  this 
engine  could  be  returned  to  service  until 
it  reaches  1,300  cycles-since-new  limit. 
As  long  as  this  engine  is  removed  from 
service  before  accumulating  1.300  CSN. 
it  meets  the  risk  criteria  of  the  field 
management  plan  that  is  acceptable  to 
the  FAA.  Therefore,  this  paragraph  has 
not  been  modified  but  now  appears  as 
paragraph  (q)(2)(ii). 

Disagree  With  Economic  Analysis 

A  commenter  disagrees  with  the 
economic  analysis  as  noted  in  the 
NPRM.  The  increased  restrictions  on  the 
Boeing  747  fleet  in  addition  to  PVVs 
projected  Testing-21  failure  rate  of  30% 
increased  the  number  of  Testing-21 
performed  and  increased  the  required 
HPC  overhauls  for  the  years  2002  and 
2003.  The  FAA  agrees.  The  economic 
analysis  also  needs  to  include  the  effects 
of  the  reduced  limits  on  the  Phase  3. 
first  run  subpopulation  engines.  The 
economic  analysis  has  been  revised. 
Based  on  field  data,  the  non- 
subpopulation  engine  Testing-21  failure 
rate  is  12%  and  not  30%.  In  addition, 
the  subpopulation  engine  Testing-21 
failure  rate  is  20%.  The  economic 
analysis  has  been  revised  to  include 
these  failure  rates,  the  increased 
restrictions  on  the  Boeing  747  fleet,  and 
the  reduced  limits  on  the  Phase  3,  first 
run  subpopulation  engines.  Although 
the  FAA  recognizes  that  the 
subpopulation  fleet  management  plan 
and  the  added  restrictions  on  the  Boeing 
747  fleet  have  increased  the  economic 
burden  to  some  of  the  operators,  the 
FAA  believes  these  actions  arc 
necessary  to  safely  manage  the  Boeing 
747  fleet  risk. 


Concern  for  Engines  Needing  To  Use 
Testing-21  Following  Split  Shipment 

A  commenter  is  concerned  that  newly 
overhauled  engines  which  are  split  at 
flange  E  for  split  shipment 
transportation  reasons  must  perform 
Testing-21  based  on  the  stability  testing 
requirements  of  the  AD.  This  would 
become  an  open  loop  if  the  customer 
had  no  test  cell.  The  FAA  agrees,  and 
has  added  a  paragraph  to  exempt  split- 
shipped  engines  from  Testing-21,  il  the 
engine's  HPC  was  overhauled  or 
Testing-21  was  successfully  passed 
following  the  engine  shop  visit. 

Question  Regarding  Category  2  Criteria 

One  commenter  is  currently  operating 
to  the  category  2  limits  in  accordance 
with  AD  2001-25-11.  Under  the 
requirements  of  the  proposal,  this 
operator,  who  has  a  small  fleet,  will  not 
have  accumulated  200,000  cycles  and. 
therefore,  will  no  longer  be  a  category  2 
operator.  In  addition,  because  they  will 
not  have  enough  EPR  data  to  support 
operation  to  category  1  limits,  they  will 
be  required  to  operate  to  the  category  3 
limits.  This  operator  has  asked  the  FAA 
to  reconsider  their  fleet  categorization. 
The  FAA  has  reviewed  this  situation 
with  the  OEM.  The  OEM  has  suggested 
it  may  be  feasible  for  the  operator  to 
obtain  a  sufficient  amount  of  EPR  data 
that  can  be  used  as  the  basis  for  an 
AMOC  to  operate  to  Category  1  limits. 
By  using  the  AMOC  process,  the 
feasibility  of  an  alternate  method  can  be 
evaluated  on  a  case-by -case  basis. 

One  commenter  has  no  objections  to 
the  rule  as  proposed. 

Changes  to  A300  Category  1,  2.  3 
Criteria 

In  addition,  the  FAA  has  reviewed 
additional  data  from  the  OEM  regarding 
changes  to  the  A30U  Category  1.  2.  3 
Takeoff  EPR  criteria  based  on  further 
assessment  of  A300  operator  takeoff 
data.  The  OEM  data  suggests  a  need  to 
change  the  limits  of  the  percentage  of 
takeoffs  greater  than  1.45  takeoff  EPR 
data  to  values  that  are  less  conservative 
relative  to  the  original  limits  in  the 
NPRM.  The  original  .NPRM  \  alues  were 
conservative  to  allow  additional  time  to 
access  the  takeoff  EPR  field  data.  The 
FAA  has  reviewed  the  data  and  agrees 
that  changes  are  necessary.  Therefore, 
the  limits  in  paragraphs  (f)(9).  (h)(1). 
and  (h)(2)  in  this  AD  have  been  revised. 
Also,  the  FAA  has  reviewed  and 
approved  PW  SB  P\V4ENCi-72-749  and 
Chromalloy  Florida  Repair  Procedure  02 
CFL-024-6  as  acceptable  methods  to 
repair  the  HPC  inner  case  mid  hook. 
Therefore,  these  procedures  are 
incorporated  by  reference  and  are  added 
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as  additiondl  methods  of  complidncc  to 
paragraph  (k)(2)(i)  of  this  AD 

After  careful  review  of  the  availahle 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safetv  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will  not 
increase  the  scope  of  the  AD  The  FAA 
has  determined,  however,  that  an 
additional  opportunity  for  comment 
should  be  afforded  because  of  the 
changes  made  to  this  AD. 

Economic  Analysis 

There  are  approximately  2.1 1,5 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
711  engines  installed  on  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  The  economic  analysis  estimates  an 
annual  cost  from  November  2002 
through  the  end  of  March  2007.  (4  4 
vears  or  53  months)  at  which  time  the 
ring  stvle  HPC  case  is  predicted  to  be 
100%  incorporated  into  the  fleet. 
However,  the  cost  of  the  ring  case 
incorporation  is  not  being  assessed 
within  this  analysis  The  F.\.-\  estimates 
30  test  cell  stability  tests  per  month 
based  on  the  latest  Testing-21  reports 
from  the  total  fleet  Over  4.4  vears  (or 
53  months),  the  FAA  estimates  a 
fleetwide  total  of  1590  test  cell  stabilitv 
tests  or  on  average  361  test  cell  stabilitv 
tests  per  year.  For  the  domestic  fleet 
(33.6%  of  worldwide  fleet),  a  yearlv  rate 
of  121  test  cell  stability  tests  per  vear  is 
estimated.  Assuming  a  12%)  Testing-21 
failure  rate  using  the  latest  statistif:s,  14 
engines  per  vear  for  the  domestu:  fleet 
would  require  an  HP("  overhaul    In 
addition,  the  FAA  estimates  2  surges  per 
month  based  on  April  2001  through 
September  2002  actual  Group  3  surge 
events.  Over  4.4  vears  (or  53  months). 
the  FAA  estimates  a  total  of  106  HPC 
surges  and  on  average  24  fleetwide 
surges  per  vear.  For  the  domestic  fleet, 
the  FAA  estimates  H  surges  per  vear 
Therefore,  the  FAA  estimates  for  the 


domestic  fleet  121  test  cell  stability  tests 
per  vear  and  22  HPC  overhauls  per  year. 
It  is  estimated  that  the  cost  to  industry 
of  a  test  cell  stability  test  will  average 
Si 5.000  and  an  HPC  overhaul  will  cost 
approximatelv  S400,000.  Based  on  these 
figures,  the  total  average  annual  cost  of 
the  AD  to  U,S.  operators  is  estimated  to 
beSlO.615,000. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Fxecutive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publiiation  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  iinsaff;  condition  in  aircraft, 
and  IS  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergencv  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  il.  if  filed,  mav  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  bv  reference, 

Safetv 

.\doption  of  the  Amendment 

Accordinglv,  pursuant  to  the 
,uithorit\  delegated  to  me  by  the  d 

.•\dmiriistrator.  the  Federal  Aviation  i 

Table  1.— Engine  Configuration  Listing 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  LI.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12564  (67  FR 
1,  [anuary  2,  2002),  and  by  adding  the 
following  new  airworthiness  directive: 

2002-21-10     Pratt  &  Whitney:  Amendment 
39-12916.  Docket  No.  200O-NE-47-AD. 
Supersedes  AD  2001-25-11. 
Amendment  39-12564. 

Applicability:  This  airworthiness  directive 
(.\D)  is  applicable  to  Pratt  and  Whitney  (PW) 
model  PW4050,  PVV4052.  PW4056,  PW4060, 
PW4060A.  PW4060C.  PVV4062.  PVV4152, 
I'VV415fi,  PVV4156A,  PW4158,  PVV4160, 
PVV4460,  PW4462,  and  PVV4650  turbofan 
engines.  These  engines  are  installed  on,  but 
not  limited  to,  certain  models  of  Airbus 
Industrie  AliOO,  Airbus  Industrie  A310, 
Hoeing  747.  Boeing  767.  and  McDonnell 
Douglas  MD-ll  series  airplanes. 

Note  1:  This  .^D  applies  to  each  engine 
[(ientified  in  the  preceding  applicability 
pru\  ision.  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
suhjec  t  to  the  requirements  of  this  AD.  For 
engines  that  have  t)een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner 'operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
M  ( ordance  with  paragraph  (s)  of  this  AD. 
The  request  should  inc  hide  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  bv 
this  ,\U.  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  includt; 
specific,  proposed  actions  to  address  it. 

C'omp//ance.' Compliance  with  this  AD  is 
required  as  indic:ated.  unless  already  done. 

To  [irevenl  engine  takeoff  power  losses  due 
to  HPC  surges,  do  the  following: 

(a)  When  conipK  ing  with  this  AD. 
(ielermine  the  configuration  of  eac:h  engine 
I  in  each  airplane  using  the  following  Table  1: 


Configuration 


Configuration 
cjescriplion 


(1)  Phase  1  without  high  pressure  turbine  '  A 
(HPT)     Isf     turbine     vane     cut     back 
(1TVCB) 


(2)  Phase  1  with  iTVCB 
(3i  Phase  3   2nd  Run 

(4)  Ptiase  3.  1st  Run  


Description 


Engines  that  did  not  incorporate  the  Phase  3  configuration  at  the  time  they  were 

onginally  manufactured,  or  have  not  been  converted  to  Phase  3  configuration; 

and  have  not  incorporated  HPT  1TVCB  using  any  revision  of  service  bulletin  (SB) 

PW4ENG  72-514 
Same  as  Configuration  A  except  that  HPT  ITVCB  has  been  incorporated  using  any 

revision  of  SB  PW4ENG  72-514 
Engines  that  incorporated  the  Phase  3  configuration  at  the  time  they  were  originally 

manufactured,  or  have  t>een  converted  to  the  Phase  3  configuration  during  serv- 

ce,  and  that  have  had  at  least  one  high  pressure  compressor  (HPC)  overhaul 

since  new 
Same  as  Configuration  C  except  that  the  engine  has  not  had  an  HPC  overtiaul 

since  new.  except  those  engines  that  are  defined  as  Configuration  Designator  G. 
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Table  1  .—Engine  Configuration  Listing— Continued 


Configuration 


(5)  HPC  Cutback  Stator  Configuration  En- 
gines. 

(6)  Engines  ttiat  have  passed  Testing-21 


(7)  Phase  3,  1st  Run  Subpopulatlon  En- 
gines. These  engines  are  identified  by 
model  and  serial  numbers  (SN's)  as  fol- 
lows: 

PW4152:  SN  724942  through  SN  724944 
inclusive; 

PW4158:  SN  728518  through  SN  728533 
inclusive; 

PW4052,  PW4056,  PW4060,  PW4060A, 
PW4060C,  PW4062:  SN  727732 
through  SN  728000  inclusive  and  SN 
729001  through  SN  729010  inclusive; 

PW4460,  PW4462:  SN  733813  through 
SN  733840  inclusive. 

(8)  Engines  from  Configuration  G  that 
have  passed  Testing-21 . 


Configuration 
description 


Descnption 


Engines    that    currently    incorporate    any    revision    of    SB's    PW4ENG72-706 

PW4ENG72-704.  or  PW4ENG72-71 1 
Engines  which  have  successfully  passed  Testing-21  performed  in  accordance  with 

paragraph  (i)  of  this  AD.  Once  an  engine  has  passed  a  Testing-21    it  will  remain 

a  Configuration  F  engine  until  the  HPC  is  overhauled,  or  is  replaced  with  a  new 

or  overhauled  HPC. 
Engines  that  incorporated  the  Phase  3  configuration  at  the  time  they  were  onginally 

manufactured,  that  were  built  from  August  29,  1997  up  to  the  incorporation  of  the 

HPC  inner  rear  case  with  the  Haynes  matenal  rear  hook  at  the  onginal  engine 

manufacturer  and  have  not  had  an  HPC  overhaul  since  new 


Engines  that  have  successfully  passed  Testing-21  pertormed  m  accordance  with 
paragraph  (i)  of  this  AD.  Once  an  engine  has  passed  a  Testing-21,  it  will  remain 
a  Configuration  H  engine  until  the  HPC  is  overhauled,  or  is  replaced  with  a  new 
or  overhauled  HPC. 


Configuration  E  Engines  Installed  on  Boeing 
747,  767,  and  MD-ll  Airplanes 

(b)  For  Configuration  E  engines,  do  the 
following: 

(1)  Before  further  flight,  limit  the  number 
of  engines  with  Configuration  E  as  described 
in  Table  1  of  this  AD,  to  one  on  each 
airplane. 


Row 


(2)  Remove  all  engines  with  Configuration 
E  from  service  before  accumulating  1,300 
cycles-since-new  (CSN)  or  cycles-since- 
conversion  to  Configuration  E,  whichever  is 
later. 

Configuration  G  and  H  Engines  Installed  on 
Boeing  747,  767,  MD-ll,  and  Airbus  A300 
and  A310  Airplanes 


(c)  For  Configuration  G  engines  installed 
on  Boeing  747,  767,  MD-1 1 ,  and  ,'\irbus 
A300  and  A310  airplanes,  e,xcept  as  pro\  ided 
in  paragraph  (b)  of  thi ,  .^D; 

(1)  Within  30  days  after  the  eftectue  date 
of  this  AD,  remove  from  service  engines  that 
exceed  the  CSN  limits  for  Configuration  G 
engines  listed  in  Row  A  of  the  following 
Table  2. 


Table  2.— Configuration  G  and  H  Limits 


A 
B 

c 


Configuration 
designator 


B747 
PW4056 


B767 
PW4052 


B767 
PW4056 


B767 

PW4060 

PW4060A 

PW4060C 

PW4062 


|yiD-11 
PW4460 
PW4462 


A300/310 

PW4152 

41 56  A 

PW4158 


3,000  CSN 

1 ,700  CSN 

600  cycles-since- 
passing  Testing- 
21  (CST) 


4,400  CSN 
3,000  CSN 
600  CST 


3  600  CSN  '  3,000  CSN  2,800  CSN  4  400  CSN 
2^100  CSN  1,350  CSN  1,150  CSN  2,800  CSN 
600  CST         600  CST         600  CST         600  CST 


(2)  Within  60  days  after  the  effective  date 
of  this  AD,  remove  from  service  engines  that 
exceed  the  CSN  limits  for  Configuration  G 
engines  listed  in  Row  B  of  Table  2  of  this  AD, 

(3)  Thereafter,  ensure  that  no  Configuration 
G  engine  exceeds  the  HPC  CSN  limits  listed 
in  Row  B  of  Table  2  of  this  AD, 

(4)  Within  60  days  after  the  effective  date 
of  this  AD,  remove  from  service  engines  that 
exceed  the  CST  limits  for  Configuration  H 
engines  listed  in  Row  C  of  Table  2  of  this  AD. 

(5)  Thereafter,  ensure  that  no  Configuration 
H  engine  exceeds  the  CST  limits  listed  in 
Row  C  of  Table  2  of  this  AD. 


(6)  Configuration  G  and  H  engines  may  be 
returned  to  service  after  completing 
paragraph  (i)  of  this  AD. 

Engines  Installed  on  Boeing  767  and  MD-ll 
Airplanes 

(d)  For  engines  installed  on  Boeing  767  and 
MD-ll  airplanes,  except  as  provided  in 
paragraph  (b)  and  (c)  of  this  AD,  within  50 
airplane  cycles  after  the  effective  date  of  this 
AD,  limit  the  number  of  engines  that  exceed 
the  HPC  CSN,  HPC  cycles-since-overhaul 
(CSO),  or  HPC  CST  limits  in  Table  3  of  this 
AD.  to  not  more  than  one  engine  per 
airplane.  Thereafter,  ensure  that  no  more 
than  one  engine  per  airplane  exceeds  the 


HPC  CSN,  CSO,  or  CST  limit  in  Table  3  of 
this  .'^D.  See  paragraph  (i)  oi  this  AU  for 
return  to  service  requirements 

Engines  Installed  on  Boeing  747  Airplanes 

(e)  Except  as  provided  in  paragraph  (h)  and 
(c)  of  this  .^D,  within  50  airplane  eye  les  after 
the  effective  date  of  this  AD,  and  thereafter. 
manage  the  engine  configurations  installed 
on  Boeing  747  airplanes  as  follows 

(1)  Limit  the  number  of  Configuration  .\.  B. 
C.  or  E  engines  that  exceed  the  HPC  CSN  or 
HPC  CSO  limits  listed  in  Table  3  of  this  AD. 
to  not  more  than  one  engine  per  airplane. 
Table  3  follows: 
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Table  3. — Engine  Limits  for  Boeing  Airplanes 


Configuration  desig- 
nator 


B747-PW4056 


B767-PW4052 


B767-PW4056 


B767-PW4060 

PW4060A 

PW4060C 

PW4062 


MD-11 
PW4460 
PW4462 


A   

B         

1.400  CSN  or  CSO 
2.100  CSN  or  CSO 
2  100  CSO 

3.000  CSN  or  CSO 
4.400  CSN  or  CSO 

4  400  CSO    

1 

1 .600  CSN  or  CSO 
2.800  CSN  or  CSO  . 
2  800  CSO  

900  CSN  or  CSO  

2.000  CSN  or  CSO  ... 
.     2.000  CSO   

800  CSN  or 

CSO 
1 .200  CSN  or 

c 

CSO 
1 .300  CSO. 

D 

2  600  CSN        

4  400  CSN     

3  000  CSN 

.     2,200  CSN  

2,000  CSN. 

E  

F 

750  CSN  or  CSO  

800  CST 

750  CSN  or  CSO 
800  CST 

750  CSN  or  CSO 
800  CST 

750  CSN  or  CSO  

800  CST  

750  CSN  or 

CSO 
800  CST 

(2)  Thp  singjp  Configuration  ,\.  B.  C.  or  E 
engine  per  airplane  that  exceeds  the  HPC 
CSN  or  CSO  limits  liste(i  iii  Table  3  of  this 
,\D.  must  be  limiteiTto  2.600  HPC  CSN  or 
CSO  for  Configuration  .^.  B.  or  C  engines,  or 
l.:iOO  HPC  CSN  or  (.vcles-since-con version  to 
Configuration  E.  whichever  is  later,  for 
Configuration  E  engines. 


(3)  Remove  from  servi(  e  Configuration  D 
enguies  before  accumulating  2.600  CSN. 

(4)  Remove  from  service  Configuration  F 
engines  before  accumulating  800  CST. 

(5)  (Configuration  A.  B.  C.  D.  and  F  engines 
mav  be  returnini  to  service  after  completing 
paragraph  li)  of  this  AD. 


Engines  Installed  on  Airbus  A300  and  A310 
Airplanes 

(f)  Use  paragraphs  (f)(1)  through  (0(9)  to 
determine  which  Airbus  A300  PVV4158 
engine  category  1,  2.  or  3  limits  of  the 
following  Table  4  of  this  AD  apply  to  your 
engine  fleet: 


Table  4.— Engine  Limits  for  Airbus  Airplanes 


Configuration  designator 


A300  PW4158  category  1    and  A310 
PW4l56and  PW4156A 


A300  PW4158  category  2.  and  A3 10 
PW4152 


A300PW41 58  cat- 
egory 3 


A 
B 


900  CSN  or  CSO    1 .850  CSN  or  CSO 

2,200  CSN  or  CSO  4,400  CSN  or  CSO 


2,200  CSO 


4,400  CSO  

D    4  400  CSN  4.400  CSN  

E    Not  Appticable    Not  Applicable 

F   I  800  CST  800  CST 


500  CSN  or  CSO. 
1,600  CSN  or 

CSO 
1 ,600  CSO 
4,400  CSN 
Not  Applicable 
800  CST 


( 1 )  Determine  the  number  of  Group  3 
takeoff  surges  experienced  by  engines  m  vour 
fleet  before  ,^pril  13,  2001    Count  surge 
events  for  engines  that  had  an  HPt]  overhaul 
and  incorporated  either  SB  PVV  4ENG  72-4H4 
or  SB  PVV4ENG  72-575  at  the  time  of 
overhaul   Do  not  count  surge  events  for 
engines  that  did  not  have  the  HPC 
overhauled  (re   1st  run  engine)  nr  had  the 
HPC  overhauled  but  did  not  incorporate 
either  SB  P\V4ENG  72-484  or  SB  PVV4EN(; 
72-575  See  paragraph  lrl(5)  of  this  AD  for  a 
definition  of  a  Group  3  takeoff  surge. 

(2)  Determine  the  number  nf  cumulative 
HPC  CSO  act  rued  bv  engines  in  vour  fleet 
before  April  13.  2001   Count  HPC  CSO  for 
engines  that  had  an  HPC!  overhaul  and 
incorporated  either  SB  PVV4ENG  72-484  or 
SB  PVV4ENG  72-575  at  the  time  of  overhaul. 
Do  not  count  HPC  CSO  accrued  on  your 
engines  while  operating  outside  vour  fieet 

(3)  (Calculate  the  surge  rate  bv  dividing  the 
number  of  Group  3  takeoff  surges  determined 
m  paragraph  (f)(1)  of  this  .AD.  by  the  number 
of  cumulative  HPC  CSO  determined  in 
paragraph  (0(2)  of  this  AD.  and  then  multiplv 
bv  1.000 

141  It  the  surge  rate  (  all  ulated  in  paragraph 
(OH!  of  this  AD  IS  less  than  0,005,  gu  to 
paragraph  (0(5)  of  this  .\D   If  the  surge  rate 
calculated  in  paragraph  (0(3)  of  this  AD  is 
greater  than  or  equal  to  0,005,  go  to 
paragraph  (0(6)  of  this  .\U. 


(5)  If  tfie  (  umulative  HPC  CSO  determined 
in  paragraph  (0(2)  of  this  AD  is  greater  than 
or  t^qual  to  200.000  cycles,  use  A300  PW4158 
C'.ategorv  2  limits  of  Table  4  of  this  .AD.  If  less 
than  200.000  i  vcles,  go  to  paragraph  (0(7)  of 
this  AD 

(6)  If  the  surge  rate  calculated  in  paragraph 
(0(3)  of  this  AD  is  greater  than  0.035,  use 
A300  PVV  4158  Category  3  limits  of  Table  4 
ut  this  .M)  If  less  than  or  equal  to  0.035,  go 
to  paragraph  (0(7)  of  this  AD. 

(7)  Determine  the  percent  of  takeoffs  with 
greater  than  a  1.45  Takeoff  engine  pressure 
ratio  (EPR)  data  for  engines  operating  in  vour 
fieet.  Count  takeoffs  from  a  random  sample 
of  at  least  700  airplane  takeoffs  that  has 
occurred  over  at  least  a  .i-month  time  period, 
for  a  peruul  beginning  no  earlier  than  23 
months  prior  to  the  effective  date  of  this  AD. 
See  paragraph  (r)(6)  of  this  AD  for  definition 
of  Takeoff  EPR  data 

(8)  II  there  is  insufficient  data  to  satisfy  the 
criteria  of  (laragraph  (0(7)  of  this  AD,  use 
A300  PW4158  Categorv  3  limits  of  Table  4  of 
this  AD. 

(9)  If  the  percentage  of  takeoffs  with  greater 
than  a  1,45  I'akeoff  EPR  data  determined  in 
paragraph  (0(7)  of  this  .AD  is  greater  than 
31%,  use  .A300  PVV  4158  Category  3  limits 
listed  in  Table  4  of  this  .AD,  If  the  percentage 
of  takeoffs  witfi  greater  than  a  1.45  Takeoff 
EPR  data  determined  in  paragraph  (0(7)  of 
this  AD  is  less  than  or  equal  to  31%.  use 


A300  PVV  4158  Category  1  limits  listed  in 
Table  4  of  this  AD. 

(g)  For  engines  installed  on  Airbus  A300  or 
.A310  airplanes,  except  as  provided  in 
paragraph  (c)  of  this  AD,  within  50  airplane 
c  vcles  after  the  effective  date  of  this  AD.  limit 
the  number  of  engines  that  exceed  the  CSN. 
C;SO,  or  CST  limits  listed  in  Table  4  of  this 
,AD.  to  no  more  than  one  engine  per  airplane. 
Thereafter,  ensure  that  no  more  than  one 
engine  per  airplane  exceeds  the  HPC  CSN, 
CSO,  or  CST  limits  listed  in  Table  4  of  this 
AD.  See  paragraph  (i)  of  this  AD  for  return 
to  servile  requirements. 

(h)  For  Airbus  .A300  PW4158  engine 
operators,  except  those  operators  whose 
engine  fieets  are  determined  to  be  Category 
3  classification  based  on  surge  rate  in 
accordance  with  paragraph  (0(6)  of  this  AD, 
re-evaluate  vour  fieet  categorv  within  6 
months  from  the  effe<;tive  date  of  this  AD. 
and  thereafter,  at  intervals  not  to  exceed  6 
months,  using  the  following  criteria; 

(1)  For  operators  whose  engine  fieets  are 
initially  classified  as  Category  1  or  3  in 
accordance  with  paragraph  (0  of  this  AD. 
determine  the  percent  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  for  engines 
operating  in  your  fieet.  Count  takeoffs  from 
a  sample  of  at  least  200  takeoffs  that  occurred 
over  the  most  recent  six  month  time  period 
since  the  last  categorization  was  determined, 
or  the  total  number  of  takeoffs  accumulated 
over  6  months  if  less  than  200  takeoffs.  See 
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paragraph  (r){6)  of  this  AD  for  definition  of 
takeoff  EPR  data. 

(i)  If  there  is  insufficient  data  to  satisfy  the 
criteria  of  paragraph  (h)(1)  of  this  AD.  use 
A300  PW4158  Category  3  limits  listed  in 
Table  4  of  this  AD. 

(ii)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  (h)(1)  of  this  AD  is  greater  than 
31%,  use  A300  PW4158  Category  3  limits 
listed  in  Table  4  of  this  AD. 

(iii)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(1)  of  this  AD  is 
less  than  or  equal  to  31%,  use  A300  PW4158 
Category  1  limits  listed  in  Table  4  of  this  AD. 

(2)  For  operators  whose  engine  fleets  are 
initially  classified  as  Category  2  in 
accordance  with  paragraph  (fl  of  this  AD, 
determine  the  percent  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  for  engines 
operating  in  your  fleet.  Count  takeoffs  from 
a  sample  of  at  least  200  takeoffs  that  occurred 
over  the  most  recent  six  month  time  period 
since  the  last  categorization  was  determined, 
or  the  total  number  of  takeoffs  accumulated 
over  6  months  if  less  than  200  takeoffs.  See 
paragraph  (r)(6)  of  this  AD  for  definition  of 
takeoff  EPR  data. 

(i)  If  there  is  insufficient  data  to  satisfy  the 
criteria  of  paragraph  (h)(2)  of  this  AD,  use 
A300  PW4158  Category  3  limits  listed  in 
Table  4  of  this  AD. 

(ii)  If  the  percentage  of  takeoffs  with  greater 
than  a  1.45  Takeoff  EPR  data  determined  in 
paragraph  (h)(2)  of  this  AD  is  greater  than 
37%,  use  A300  PW4158  Category  3  limits 
listed  in  Table  4  of  this  AD, 

(iii)  If  the  percentage  of  takeoffs  with 
greater  than  a  1,45  Takeoff  EPR  data 
determined  in  paragraph  (h)(2)  of  this  AD  is 
greater  than  or  equal  to  21%  and  less  than 
or  equal  to  37%,  use  A300  PW4158  Category 
1  limits  listed  in  Table  4  of  this  AD. 

(iv)  If  the  percentage  of  takeoffs  with 
greater  than  a  1.45  Takeoff  EPR  data 
determined  in  paragraph  (h)(2)  of  this  AD  is 
less  than  21%,  use  A300  PW4158  Category  2 
limits  listed  in  Table  4  of  this  AD. 

Return  to  Service  Requirements  for  All 
Engines  (Testing-21) 

(i)  Engines  removed  from  service  in 
accordance  with  paragraph  (c),  (d),  (e),  or  (g) 
of  this  AD  may  be  returned  to  service  under 
the  following  conditions: 

(1)  After  passing  a  cool-engine  fuel  spike 
stability  test  (Testing-21)  that  has  been  done 
in  accordance  with  one  of  the  following 
PW4000  Engine  Manuals  (EM)  as  applicable, 
except  for  engines  configured  with 
Configuration  E,  or  engines  that  have 
experienced  a  Group  3  takeoff  surge: 

(i)  PW4000  EM  50A443,  71-00-00, 
TESTING-21.  dated  March  15,  2002. 

(ii)  PW4000  EM  50A822,  71-00-00, 
TESTING-21,  dated  March  15,  2002. 

(iii)  PW4000  EM  50A605,  71-00-00, 
TESTING-21,  dated  March  15,  2002;  or 

(2)  Engines  tested  before  the  effective  date 
of  this  AD,  in  accordance  with  any  of  the 
following  PW4000  EM  Temporary  Revisions, 
meet  the  requirements  of  Testing-21: 

(i)  PW4000  EM  50A443,  Temporary 
Revision  No.  71-0026,  dated  November  14, 
2001. 


(ii)  PW4000  EM50A822.  Temporary 
Revision  No.  71-0018,  dated  November  14, 
2001, 

(iii)  PW4000  EM50A605,  Temporary 
Revision  No.  71-0035,  dated  November  14, 
2001;  or 

(3)  Engines  tested  before  the  effective  date 
of  this  AD,  in  accordance  with  PW  lEN 
96KC973D,  dated  October  12,  2001,  meet  the 
requirements  of  Testing-21;  or 

(4)  The  engine  HPC  was  replaced  with  an 
HPC  that  is  new  from  production  with  no 
time  in  service;  or 

(5)  The  engine  HPC  has  been  overhauled, 
or  the  engine  HPC  replaced  with  an 
overhauled  HPC  with  zero  cycles  since 
overhaul;  or 

(6)  An  engine  that  is  either  below  or 
exceeds  the  limits  of  Table  3  or  Table  4  of 
this  AD  may  be  removed  and  installed  on 
another  airplane  without  Testing-21,  as  long 
as  the  requirements  of  paragraph  (c).  (d),  (e), 
or  (g)  of  this  AD  are  met  at  the  time  of  engine 
installation. 

Phase  0  or  Phase  1,  FB2T  or  FB2B  Fan  Blade 
Configurations 

(j)  For  engines  with  Phase  0  or  Phase  1, 
FB2T  or  FB2B  fan  blade  configurations 
complying  with  the  requirements  of  AD 
2001-09-05,  (66  FR  22908.  May  5.  2001),  AD 
2001-09-10,  (66  FR  21853,  May  2,  2001),  or 
AD  2001-01-10,  (66  FR  6449,  January  22, 
2001),  do  the  following: 

(1)  Operators  complying  with  the  AD's 
listed  in  paragraph  (j)  of  this  AD  using  the 
weight  restriction  compliance  method,  must 
perform  Testing-21  in  accordance  with 
paragraph  (i)(l)  of  this  AD  whenever  any 
quantity  of  fan  blades  are  replaced  with  new 
fan  blades,  overhauled  fan  blades,  or  with  fan 
blades  having  the  leading  edges  recontoured 
after  the  effective  date  of  this  AD,  if  during 
the  shop  visit  the  HPC  is  not  overhauled  and 
separation  of  a  major  engine  flange,  located 
between  "A"  flange  and  "T"  flange,  does  not 
occur. 

(2)  If  an  operator  changes  from  the  weight 
restriction  compliance  method  to  the  fan 
blade  leading  edge  recontouring  method  after 
the  effective  date  of  this  AD,  testing-21  in 
accordance  with  paragraph  (i)(l)  of  this  AD 
is  required  each  time  fan  blade  leading  edge 
recontouring  is  done,  if  the  fan  blades 
accumulate  more  than  450  cycles  since  new 
or  since  fan  blade  overhaul,  or  since  the  last 
time  the  fan  blade  leading  edges  were 
recontoured. 


Minimum  Build  Standard 

(k)  Use  the  following  minimum  build 
standards: 

(1)  After  the  effective  date  of  this  AD,  do 
not  install  an  engine  with  HPC  and  HPT 
modules  where  the  CSO  of  the  HPC  is  1,500 
cycles  or  greater  than  the  CSN  or  CSO  of  the 
HPT. 

(2)  For  any  engine  that  undergoes  an  HPC 
overhaul  after  the  effective  date  of  this  AD: 

(i)  Inspect  the  HPC  mid  hook  and  rear  hook 
of  the  HPC  inner  case  for  wear  in  accordance 
with  PW  Clean,  Inspect  and  Repair  (CIR) 
Manual  PN  51A357,  section  72-35-68 
Inspection/Check-04,  indexes  8-11.  dated 
September  15,  2001.  Fthe  HPC  rear  hook  is 
worn  beyond  serviceable  limits,  replace  the 


HTC  inner  case  rear  hook  with  an  improved 
durability  hook  in  accordance  with  PVV  SB 
PW4ENG  72-714,  Revision  1.  dated 
November  8,  2001,  or  Chronialloy  Florida 
Repair  Procedure  00  CFL-039-0.  dated 
December  27,  2000.  If  the  HPC  inner  case 
mid  hook  is  worn  beyond  serviceable  limits, 
repair  the  HPC  inner  case  mid  hook  in 
accordance  with  PVV  CIR  PN  51A357  section 
72-35-68,  Repair-16.  dated  [une  15,  1996,  or 
in  accordance  with  PW  SB  PW4ENG  72-749, 
dated  June  17,  2002,  or  Chromalloy  Florida 
Repair  Procedure  02  CFL-024-0.  dated 
September  15,  2002. 

(ii)  After  the  effective  date  of  this  AD.  any 
engine  that  undergoes  an  HPC  overhaul  may 
not  be  returned  to  service  unless  it  meets  the 
build  standard  of  PW  SB  PW4ENG  72-^84, 
PW4ENG  72^86,  PW4ENG  72-514.  and 
PW4ENG  72-575.  Engines  that  incorporate 
the  Phase  3  configuration  already  meet  the 
build  standard  defined  by  PW  SB  PW4ENG 
72-514. 

(3)  After  the  effective  date  of  this  AD.  any 
engine  that  undergoes  separation  of  the  HPC 
and  HPT  modules  must  not  be  installed  on 
an  airplane  unless  it  meets  the  build  standard 
of  PW  SB  PW4ENG  72-514,  Engines  that 
incorporate  the  Phase  3  configuration  already 
meet  the  build  standard  defined  by  PW  SB 
PW4ENG  72-514. 

Stability  Testing  Requirements 

(1)  After  the  effective  date  of  this  AD. 
Testing-21  must  be  performed  in  accordance 
with  paragraph  (i)(l)  of  this  AD,  before  an 
engine  can  be  returned  to  service  after  having 
undergone  maintenance  in  the  shop,  except 
under  any  of  the  following  conditions: 

(1)  The  engine  HPC  was  overhauled,  or 
replaced  with  an  overhauled  HPC  with  zero 
cycles  since  overhaul;  or 

(2)  The  engine  HPC  was  replaced  with  an 
HPC  that  is  new  from  production  with  no 
time  in  service;  or 

(3)  The  shop  visit  did  not  result  in  the 
separation  of  a  major  engine  flange  located 
between  "A"  flange  and  "T"  flange;  or 

(4)  Engines  with  an  HPC  having  zero  CSN 
or  CSO,  or  engines  that  successfully  passed 
Testing-21  with  zero  CST;  and  are  split  at 
Flange  E  for  transportation  reasons  as 
specified  in  the  applicable  Storage/Transport 
section  of  the  applicable  Engine  Manual. 

Thrust  Rating  Changes,  Installation  Changes, 
and  Engine  Transfers 

(m)  When  a  thrust  rating  change  has  been 
made  by  using  the  Electronic  Engine  Control 
(EEC)  programming  plug,  or  an  installation 
change  has  been  made  during  an  HPC 
overhaul  period,  use  the  lowest  cyclic  limit 
of  Table  3  or  Table  4  of  this  AD.  associated 
with  any  engine  thrust  rating  change  or  with 
any  installation  change  made  during  the 
affected  HPC  overhaul  period.  See  paragraph 
(r)(l)  for  definition  of  HPC  overhaul  period 

(n)  When  a  PW4158  engine  is  transferred 
to  another  PW4158  engine  operator  whose 
engine  fleet  has  a  different  category,  use  the 
lowest  cyclic  limit  in  Table  4  of  this  AD  that 
was  used  or  will  be  used  during  the  affected 
HPC  overhaul  period. 

(o)  When  a  PW  4158  engine  operator 
whose  engine  fleet  changes  category  in 
accordance  with  paragraph  (h)  of  this  AD, 
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use  the  lowest  cvclif  limits  in  Table  4  of  this 
AD  that  were  used  or  will  be  used  liuring  the 
affected  HPC  overhaul  period. 

Ip)  fclngines  with  dn  HPC.  having  zeroCSN 
or  C\SO  at  the  time  of  thrust  rating  change. 
or  installation  i  hange.  or  engine  transfer 
between  P\V415H  engine  operators,  or 
subsequent  change  in  operator  engine  fleet 
category  in  accordance  with  paragraph  (h)  of 
this  AD  in  the  direction  of  lower  to  higher 
Table  4  limits,  are  exempt  from  the  lowest 
cyclic  limit  requirement  In  paragraphs  (m), 
Inl.  and  (o)  of  this  AD 

Engines  That  Surge 

Iq)  For  engines  that  experience  a  surge,  and 
after  troubleshooting  procedures  are 
(  ompleled  for  airplaiie-levi'l  surge  during 
forward  or  reverse  thrust,  do  the  following 

1 1 1  For  engines  that  experience  a  Ooup  .i 
takeoff  surge,  removf  the  engine  from  service 
before  further  flight  and  perforin  an  HPC 
overhaul 

(2)  For  anv  engine  that  experiences  a 
forward  or  reverse  thnist  surge  at  EPR's 
greater  than  1  25  that  is  not  a  tiroup  t  takeoff 
surge,  do  the  following 

(il  For  Configuration  .^,  B.  C.  D.  F.  (..  and 
H  engines,  remove  engine  from  serviie 
within  25  CIS  or  before  hirther  Htght  if 
airplane-level  troubleshooting  procedures 
require  immediate  engine  removal,  and 
perform  Testing-21  in  accordance  with 
paragraph  (ill  11  of  this  ,AD 

ill)  For  t'onfiguration  E  engines,  remove 
engine  from  ser\i(  e  within  25  CIS  or  before 
further  flighl  if  airplane-level  troubleshooting 
procedures  require  immediate  engine 
removal 

Definitions 

Ir)  For  the  purposes  of  this  \D.  the 
toUowing  definitions  apply: 

(1)  An  HPC  overhaul  is  defined  as 
restoration  of  the  HPt'  stages  5  thmu^jh  1 ''i 
blaiie  tip  I  learances  to  the  limits  spet  itifd  in 
the  applicable  fits  and  (  learances  section  of 
the  engine  manual 

(2)  .An  HPC  overhaul  period  is  defined  as 
the  time  penod  between  HPC  overhauls. 

(,1|  .^n  HPT  overhaul  is  defined  as 
restoration  of  the  HPT  stage  1  and  2  blade  tip 
clearances  to  the  limits  specified  in  the 
applicable  fits  and  i  learances  se(  tion  of  the 
engine  manual 


(4)  A  Phase  ^  engine  is  identified  by  a 

(  -  3)  suffix  after  the  engine  model  number  on 
the  data  jilate  if  incorporated  at  original 
maiuifai  ture,  or  a  "C.N'  suffix  after  the 
engine  serial  number  it  the  engine  was 
,  onverted  using  PVV  SB\  PVV4ENG  72-*90. 
PVV4EN(;  72-504.  or  P\V4ENG  72-372  after 
original  manufacture 

(5)  A  t;roup  .3  takeoff  surge  is  defined  as 
the  occurrence  of  any  of  the  following  engine 
svmptoms  that  usually  occur  in  combination 
during  an  attempted  airplane  takeoff 
operation  (either  at  reduced,  derated  or  full 
rated  takeoff  power  setting)  after  takeoff 
power  set.  whu  h  c;an  be  attributed  to  no 
specifii   and  (orrectable  fault  condition  after 

(  ompletiiig  airplane-level  surge  during 
forward  thrust  troubleshooting  procedures: 

U)  Engine  noises,  inc  luding  rumblings  and 
loud  "bang(s|   " 

(ii)  Instable  engine  parameters  (EPR.  Nl, 
N2.  and  fuel  fiowl  at  a  fixed  thrust  setting. 

(iii)  Exhaust  gas  temperature  (ECTD 
iiu  rease 

(i\  I  Fl.inifs  from  the  inlet,  the  exhaust,  or 

both 

|f)|  Takeoff  EPK  data  is  defined  as 
.Vlaximiim  Takeoff  EPK  if  takeoff  with 
Takeoff-(;o-.^round  (TCXi.M  is  selected  or 
Flex  Takeoff  EPK  if  takeoff  with  Flex  Takeoff 
(FLXTO)  is  selected.  Maximum  Takeoff  EPR 
or  Flex  Takeoff  EPK  may  be  re(  orded  using 
any  of  the  following  methods 

(il  ManurtlU  rei ordeci  by  the  flight  crew 
read  from  the  Takeoff  EPK  power 
ni.inageinent  table  during  flight  preparation 
(sfc  .\\r\  raft  Flight  Manual  (AFM)  c:hapter 
5  02  00  ami  H  02  01.  or  Flight  Crew  Operation 
Manual  (FCOM)  chapter  2.09.20)  and  then 
adiusted  by  adding  0  010  to  the  EPR  value 
rt*<  ordeil,  or 

(ii)  Autoiiiatii  ally  recorded  during  Takeoff 
at  0  IH  Ma(  h  Number  (Mn)  (between  0.15 
and  0  21)  Mn  is  ai  (  eptable)  using  an  aircraft 
.lutoinatK  data  recording  system  and  then 
ad|usted  t)V  subtracting  0.010  from  the  EPR 
value  re(. orded.  or 

(lii)  Automatically  recorded  during  takeoff 
at  maximum  EC.T.  which  typically  occurs  at 
0  25-<)  .10  Mn.  using  an  aircraft  automatic 
data  rec:ording  system 

.Miernative  Methods  of  Comphance 

(s)  An  alternative  method  of  i  ompliance  or 
adjustment  uf  tfie  compliani  e  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
F.^.^  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  c:oncerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(t)  Special  fiight  permits  may  be  issued  in 
accordance  with  §§21.197  ancl  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Testing-21     Reports 

(u)  Within  60  days  of  test  date,  import  the 
results  of  the  cool-engine  fuel  spike  stability 
assessment  tests  (Testing-21)  to  the  ANE-142 
Branch  Manager.  Engine  Certification  Office, 
12  New  England  Executive  Park.  Burlington, 
MA  01803-5299,  or  by  electronic  mail  to  9- 
anf-surge-ad-reporting@faa.gov.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  0MB  control  number  2120-0056.  Be 
sure  to  include  the  following  information: 

(1)  Engine  serial  number. 

(2)  Engine  configuration  designation  per 
Table  1  of  this  AD 

(3)  Date  of  the  cool-engine  fuel  spike 
stability  test. 

(4)  HPC:  Serial  Number,  and  HPC  time  and 
cycles-sini:e-new  and  since-compressor- 
overhaul  at  the  time  of  the  test. 

15)  Results  of  the  test  (Pass  or  Fail). 

Documents  That  Have  Been  Incorporated  by 
Reference 

(v)  The  actions  must  be  done  in  accordance 
with  the  following  Pratt  and  Whitney  (PW) 
service  bulletin  (SB),  Internal  Engineering 
Notice  (lEN),  Temporary  Revisions  (TR's), 
Clean,  Inspection,  and  Repair  Manual  (CIR) 
repair  procedures,  engine  manual  (EM) 
sections,  and  Chromalloy  Florida  Repair 
Prtx;edure: 


Document  No 


Pages 


-U 


RevisJon 


Date 


PW  SB  PW4ENG72-714 


Total  pages  1 2 
PW  SB  PW4ENG72-749   

Total  pages   12 
PW  lEN  96KC973D  

Total  pages  19 
PW  TR  71-0018  

Total  pages  24 
PW  TR  71-0026  

Total  pages  24 
PW  TR  71-0035     

Total  pages  24 
PW  CIR  51A357.  Section  72-35-68,  Inspection/Check -04.  Indexes  8-11 

Total  pages  5 
PWCIR  51A357  Section  72-35-68.  Repair  16  


1-2  . 

3  

4  

5-12 

All  ... 


All 


AN 


All 


All 


All 


All 


1    

Original 

1   

Original 

Original 

Original 

Onginal 

Original 

Original 

Original 

Original 


Nov.  8,  2001 
June  27,  2000. 
Nov.  8,  2001 
June  27,  2001. 

June  17,  2002. 

Oct   12,  2001. 

Nov.  14,2001. 
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Summary ' 
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Total  pages:  7 
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Summary 
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Repair  

Total  pages:  13 
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Date 


Original  Mar  15.  2002 

Original  Mar  15  2002 

Original  Mar  15,  2002 


1-3  Original  Dec  27  2000 

801   Original  1  Dec  27.  2000 

Original  |  Dec.  27,  2000 


1-5  1  Original  '  Sept  15,  2002 

801-802  Original  Sept   15  2002 
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Original  Sept   15,  2002 


The  incorporation  by  reference  of  SB 
PW4ENG72-714,  dated  November  8,  2001, 
lEN  96KC973D,  dated  October  12.  2001,  TR 
71-0018,  TR  71-0026,  and  TR  71-0035,  all 
dated  November  14,  2001,  CIR  51A357, 
section  72-35-68,  Inspection/Check-04, 
Indexes  8-11,  dated  September  15,  2001,  and 
CIR  51A357,  section  72-35-68,  Repair  16, 
dated  June  15,  1996  was  approved  by  the 
Director  of  the  Federal  Register  as  of  January 
17,  2002  (67  FR  1,  January  2,  2002).  The 
incorporation  by  reference  of  SB 
PW4ENG72-749,  dated  June  17,  2002,  EM 
50A443,  section  71-00-00,  Testing-21,  EM 
50A822,  section  71-00-00.  Testing-21,  EM 
50A605,  and  section  71-00-00,  Testing-21, 
all  dated  March  15,  2002,  Chromalloy  Florida 
Repair  Procedure,  00  CFL-039-0,  dated 
December  27,  2000,  and  Chromalloy  Florida 
Repair  Procedure,  02  CFL-024-0,  dated 
September  15,  2002,  was  approved  by  the 
Director  of  the  Federal  Register  on  November 
12,  2002,  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Pratt  and  Whitney 
document  copies  may  be  obtained  from  Pratt 
and  Whitney,  400  Main  St.,  East  Hartford,  CT 
06108;  telephone  (860)  565-6600;  fax  (860) 
565-4503.  Chromalloy  Florida  document 
copies  may  be  obtained  from  Chromalloy 
Florida,  630  Anchors  St.,  NW.,  Walton 
Beach,  FL  32548;  telephone  (850)  244-7684; 
fax  (850)  244-6322.  Copies  may  be  inspected, 
by  appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

EfTective  Date 

(w)  This  amendment  becomes  effective  on 
November  12,  2002. 

Issued  in  Burlington  Massachusetts,  on 
October  11,2002. 
Mark  C.  Fulmer, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  02-26909  Filed  10-24-02;  8:45  am] 
BILUNO  CODC  491&-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NiM-392-AD;  Amendment 
39-12921;  AD  2002-21-14] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757-200,  -200CB,  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757- 
200,  -200CB,  and  -300  series  airplanes. 
This  AD  requires  determining  the  part 
numbers  of  the  master  control  valve  on 
the  pressure  bottles  that  activate  the  off- 
wing  escape  slides,  and  performing 
corrective  action  if  necessary.  This 
action  is  necessary  to  prevent  failure  of 
an  escape  slide  to  deploy  or  inflate 
correctly,  which  could  cause  the  slide  to 
be  unusable  during  an  emergency 
evacuation  and  result  in  consequent 
injury  to  passengers  or  crewmembers. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  November  29,  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
29, 2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 


Docket,  1601  Lind  Avenue.  S\V., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Victor 
Wicklund,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1426;  fax  (425)  227-1181. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address; 
judy.golder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757-200,  -200CB,  and  -300 
series  airplanes  was  published  in  the 
Federal  Register  on  Februar\-  26.  2002 
(67  FR  8741).  That  action  proposed  to 
require  determining  the  part  numbers  of 
the  master  control  valve  on  the  pressure 
bottles  that  activate  the  off-wing  escape 
slides,  and  corrective  action,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  concur  with  the 
proposed  AD.  One  additional 
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commenter  states  that  it  does  not 
operate  any  affected  airplanes. 

Revise  Applicability  Statement 

One  commenter  requests  that  the  FAA 
revise  the  applicabiiitv  statement  to 
specify-  -Model  757-200,  -200CB,  and 
-300  series  airplanes,  line  numbers  1 
through  905.  equipped  with  an  off-wing 
escape  slide  system,     .   .    "The 
applicability  statement  of  the  proposed 
AD  specifies  'Model  757-200,  -200CB, 
and  -300  series  airplanes,  as  listed  in 
Boeing  Special  Attention  Service 
Bulletin  757-25-0214  or  757-25-0216, 

both  dated  April  6,  2000 "The 

commenter  states  that  revising  the 
applicabiiitv  statement  would  make  it 
easier  to  identify  affected  airplanes 
without  referring  to  the  service 
information. 

The  FAA  concurs  and  has  revised  the 
applicabiiitv  statement  of  this  final  rule 
accordingly. 

Identify  Manufacturers 

One  commenter  requests  that  we 
revise  paragraphs  (a)(1),  (a)(2).  and  (b)  of 
the  proposed  AD  to  identify  the 
manufacturers  associated  with  each  of 
the  part  numbers  listed  in  those 
paragraphs.  The  commenter  states  that 
this  change  would  eliminate  any 
confusion  about  the  correct  part  number 
of  the  airplane  manufacturer  or  vendor 

We  concur  and  have  revised 
paragraphs  (a)(  1 ).  (a)(2).  and  (b)  of  this 
final  rule  accordingly. 

Include  Instructions  to  Deactivate 
Cargo  Loading  System 

One  commenter  requests  that  Boeing 
Special  Attention  Service  Bulletin  757- 
25-0216.  dated  April  6,  2000.  include 
instructions  to  deactivate  the  aft  t:argo 
loading  system  on  Boemg  Model  757- 
300  series  airplanes,  if  such  a  system  is 
installed,  before  doing  the  proposed 
inspections  and  corrective  actions 

Though  the  commenter  provides  no 
justification  for  the  change,  we  infer  that 
the  commenter  makes  this 
recommendation  in  the  interest  of  the 
safety  of  maintenance  personnel  While 
this  AD  is  not  intended  to  address  safety 
concerns  related  to  cargo  loading 
systems,  we  find  that  the  commenter's 
recommendation  represents  a  sound 
precaution  that  operators  may  want  to 
consider  when  accomplishing  the 
actions  required  by  this  AD  Therefore, 
we  have  added  Note  2  to  this  final  rule 
(and  renumbered  a  subsequent  note 
accordingly)  to  state  that  operators  may 
want  to  deactivate  any  installed  cargo 
handling  system  before  undertaking  the 
actions  required  bv  paragraph  (a)  of  this 
AD. 


Extend  Compliance  Time 

One  commenter,  the  airplane 
manufacturer,  requests  that  we  extend 
the  proposed  compliance  time  from  18 
months  to  36  months.  The  commenter 
states  that  a  36-month  compliance  time 
would  allow  operators  to  accomplish 
the  necessary  actions  at  a  regularly 
scheduled  maintenance  interval.  The 
commenter  justifies  its  request  by 
stating  that,  in  the  unlikely  event  an  off- 
wing  escape  slide  fails  to  automatically 
inflate,  the  escape  slide  can  still  be 
inflated  using  the  manual  inflation 
handle.  Thus,  the  escape  slide  would 
still  be  available  if  needed  for  an 
emergency  evacuation.  The  FAA 
acknowledges  that  the  manual  inflation 
handle  provides  a  reduction  of  risk. 
Therefore,  we  concur  that  the 
compliance  time  for  paragraph  (a)  of 
this  AD  may  be  extended  to  36  months 
and  yet  still  maintain  an  adequate  level 
of  safety  in  the  fleet.  We  have  revised 
paragraph  (a)  of  this  final  rule 
accordingly. 

Revise  Cost  Impact  Estimate 

One  commenter  disagrees  with  our 
estimate  of  the  cost  impact  of  the 
proposed  AD.  The  commenter  notes  that 
the  estimate  only  considers  direct  labor 
costs  for  removal  and  reinstallation  of 
the  valves  and  does  not  assess  the  costs 
that  operators  may  incur  for 
replacement  or  modification  of  the 
valves.  The  commenter  states  that, 
while  the  parts  manufacturer  has  been 
exchanging  the  subject  valves  at  no  cost 
to  operators,  once  the  exchange  program 
ends,  operators  will  be  charged  for  valve 
modification  or  exchange. 

We  infer  that  the  commenter  is 
requesting  that  we  revise  the  cost 
estimate  in  this  final  rule  to  include  an 
estimate  of  the  cost  of  required  parts  if 
the  parts  are  not  covered  by  the  parts 
manufa(  turers  exchange  program.  We 
t  (incur,  if  an  operator  must  purchase  a 
replacement  valve,  we  estimate  that  it 
will  cost  $15,000  We  have  revised  the 
Cost  Impact  secti(m  of  this  final  rule 
accordingly.  We  also  have  included  a 
statement  that  the  "parts  manufacturer 
may  cover  the  cost  of  replacement  parts 
associated  with  this  AD,  subject  to  the 
conditions  of  its  exchange  program," 
and,  thus,  the  costs  attributable  to  this 
AD  may  be  less  than  stated. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  we  have  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  We  have 
determined  that  these  changes  will 


neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  435  Model 
757-200,  -200CB,  and  -300  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  360 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  inspection  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $21,600,  or  $60  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  the  valve 
and  placard,  it  will  take  approximately 
2  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $15,000.  Based  on 
these  figures,  the  cost  impact  of  the 
replacement  is  estimated  to  be  $15,120 
per  airplane.  The  parts  manufacturer 
may  cover  the  cost  of  replacement  parts 
associated  with  this  AD,  subject  to  the 
conditions  of  its  exchange  program.  As 
a  result,  the  costs  attributable  to  this  AD 
may  be  less  than  stated  above. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on.a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-21-14  Boeing:  Amendment  39-12921. 
Docket  2000-NM-392-AD. 

Applicability:  Model  757-200,  -200CB, 
and  -300  series  airplanes;  line  numbers  001 
through  905  inclusive;  equipped  with  an  off- 
wing  escape  slide  system;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regau-dless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  prevent  failure  of  an  escape  slide  to 
deploy  or  inflate  correctly,  which  could 
cause  the  slide  to  be  unusable  during  an 
emergency  evacuation  and  result  in 
consequent  injury  to  passengers  or 
crewmembers,  accomplish  the  following: 

Inspection/Corrective  Action 

(a)  Within  36  months  after  the  effective 
date  of  this  AD:  Determine  the  part  numbers 
(P/N)  of  the  master  control  valve  installed  on 


each  of  the  two  pressure  bottles  located  in 
the  forward  end  of  the  aft  cargo  compartment 
that  activate  the  off-wing  escape  slides,  per 
Boeing  Special  Attention  Service  Bulletin 
757-25-0214  (for  Model  757-200  and  200CB 
series  airplanes),  or  757-25-0216  (for  Model 
757-300  series  airplanes),  both  dated  April  6, 
2000,  as  applicable. 

Note  2:  To  reduce  the  risk  of  accidental 
injury  to  maintenance  personnel,  operators 
may  want  to  deactivate  any  installed  cargo 
handling  system  before  undertaking  the 
actions  required  by  paragraph  (a)  of  this  AD. 

(1)  If  any  P/N  found  on  any  valve  is  Boeing 
P/N  S416N207-6  (Pacific  Scientific  P/N 
42000802-1),  before  further  flight,  replace 
the  affected  valve  with  a  new  valve  or  rework 
the  valve,  as  applicable;  and  replace  the 
placard  on  the  corresponding  pressure  bottle 
assembly  with  a  new  placard,  per  the 
applicable  service  bulletin. 

(2)  If  the  P/N  shown  on  both  valves  is  not 
Boeing  P/N  S416N207-6  (Pacific  Scientific  P/ 
N  42000802-1),  no  further  action  is  required 
by  this  paragraph. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  master  control  valve, 
Boeing  P/N  S416N207-6  (Pacific  Scientific  P/ 
N  42000802-1),  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  ahernative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Special  Attention  Service 
Bulletin  757-25-0214,  dated  April  6,  2000; 
or  Boeing  Special  Attention  Service  Bulletin 
757-25-0216.  dated  April  6,  2000;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC.. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
November  29,  2002. 


Issued  in  Renton.  Washington,  on  October 
16.  2002. 
Michael  Kaszycki, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-27080  Filed  10-24-02;  8:45  am] 

BILUNG  CODE  4910-1 3-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-11-AD;  Amendment 
39-12924;  AD  2002-21-17] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D-200  Series  Turt>ofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Pratt  &  Whitney 
(PW)  JT8D-200  series  turbofan  engines. 
This  amendment  requires  the 
installation  of  stops  on  the  fan  exit 
guide  vane  case.  This  amendment  is 
prompted  by  reports  of  the  flange 
between  the  fan  duct  case  and  the  fan 
exit  guide  vane  case  separating  due  to 
a  fan  blade  fracture  event.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  flange  between  the  fan  duct 
case  and  the  fan  exit  guide  vane  case 
from  separating  due  to  a  fan  blade 
failure.  Separations  of  that  flange  could 
result  in  damage  to  the  airplane. 
DATES:  Effective  November  29,  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
29, 2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St..  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600;  fax  (860)  565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park, 
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Burlington.  MA  01803-5299;  telephone 
(781) 238-7175;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  {14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  Pratt 
&  Whitney  (FW)  IT8D-200  series 
turbofan  engines  was  published  in  the 
Federal  Register  on  luly  10,  2002  (67  FR 
45680)  That  action  proposed  to  require 
the  installation  of  stops  on  the  fan  exit 
guide  vane  case  in  accordani  e  with 
Pratt  &  Whitney  (PW)  service  bulletin 
No.  6100.  Revision  2,  dated  December  9, 
1998 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Exemption  of  Stops  for  Improved  Fan 
Blade  Incorporations 

One  commenter  states  that  the  fan  exit 
guide  vane  case  stops  should  not  be 
required  for  engines  that  incorporate  the 
improved  fan  blades  required  bv  AD  99- 
10-11.  The  commenter  states  that  the 
installation  of  the  improved  fan  blades 
prevents  fan  blade  failures  which  cause 
fan  case  failures;  therefore,  the  stops 
should  not  be  required  once  the 
improved  fan  blades  are  incorporated. 

The  FAA  does  not  agree.  It  is  true  that 
the  fan  blade  modification  mandated  by 
AD  99-10-11  greatly  improves  the 
durabilitv  of  the  fan  blades.  However, 
the  modifications  cannot  guarantee  that 
a  fan  blade  will  never  be  released  for 
any  cause.  Further,  airworthiness 
standards  for  engines  require  that  the 
design  and  construction  of  engines  be 
such  that  failure  of  the  most  critical  fan 
blade  does  not  lead  to  an  unsafe 
condition.  Separation  of  the  fan  exit 
guide  vane  case  from  the  fan  duct 
assembly  can  lead  to  a  number  of  unsafe 
conditions  that  hazard  the  aircraft.  The 
intent  of  this  AD  is  to  return  the  engine 
to  the  level  of  safety  prescribed  by  the 
airworthiness  standards  in  the  Code  of 
Federal  Regulations. 

Change  Definition  of  Shop  Visit 

Two  commenters  state  that  the 
definition  of  shop  visit  should  be 
changed  to  exclude  line-maintenance 
type  shop  visits. 

The  FAA  agrees.  The  shop  visit 
definition  has  been  changed  in  this  final 
rule. 

Increased  Operational  Costs 

One  commenter  states  that  the 
installation  of  the  stops  will  add 
additional  weight  that  will  increase  the 
operational  costs  associated  with 


inc:reased  annual  fuel  requirements  and 
therefore  this  AD  should  not  be  issued. 

The  FAA  does  not  agree.  While  the 
annual  fuel  burn  requirements  may 
increase  due  to  additicmal  weight,  the 
FAA  has  determined  that  this  potential 
cost  increase  is  outweighed  by  the 
increase  in  safety  that  will  result  from 
the  lower  risk  of  aircraft  damage  after 
the  installation  of  the  stops. 

Applicability  Clarification 

One  commenter  states  that  the 
applicabilitv  section  needs  clarification 
to  indicate  which  case  and  duct  part 
numbers  the  stops  must  be  installed  on. 

The  FAA  agrees.  The  applicability  has 
been  changed  to  state  the  part  numbers 
for  the  cases  and  the  ducts  that  will 
require  the  installation  of  the  stops  in 
the  AD 

Allow  Additional  Options  for  Rubber 
Strips 

One  commenter  states  that  the  AD 
should  allow  additional  options  for 
rubber  strips  on  the  forward  ID  of  each 
stoj)  to  prevent  vibration  instead  of 
using  silicone  and  allow  bolt  hole 
clocking  options  for  the  stops.  The 
commenter  states  that  the  silicone  is 
cumbersome  to  apply  and  difficult  to 
remove,  and  the  clocking  options  are 
requested  to  prevent  interference  with 
brackets  or  case  repairs. 

The  FAA  does  n(5t  agree.  The  FAA  is 
not  l.imiliar  with  the  details  of  the 
design  changes  being  requested, 
however,  we  will  evaluate  them  as  an 
alternate  method  of  compliance  if 
submitted  in  accordance  with  paragraph 
(d)  of  this  AD. 

Previous  SB  Compliance  To  Constitute 
AD  Compliance 

One  commenter  requests  that 
compliance  with  the  previous  SB's  PW 
ASB  6100.  Original  and  Revision  1. 
constitute  compliance  with  the  AD. 
Many  of  the  commenters  engines  have 
already  complied  to  the  earlier  SB's. 

The  FAA  agrees.  Credit  for 
compliance  to  earlier  revisions  of  PW 
ASB  6100  has  been  added  to  this  final 
rule 

Agreement  With  Proposal  as  Written 

The  National  Transportation  Safety 
Board  agrees  with  the  proposal  as 
written. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  anv  operator  nor  increase  the  scope 

of  the  AD. 

Economic  Analysis 

There  are  approximately  1,346  PW 
IT8D-200  series  engines  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  821  engines  installed  on 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD.  The  FAA  also 
estimates  that  it  would  take 
approximately  1.5  work  hours  per 
engine  to  perform  the  actions,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $5,200  per  engine.  Based 
on  these  figures,  the  total  cost  of  the  AD 
to  U.S.  operators  is  estimated  to  be 
$4,343,090. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certifv'  that  this  action  (1)  is  not  a 
'significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034'  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-21-17    Pratt  &  Whitney:  Amendment 
39-12924.  Docket  No.  2002-NE-ll-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Pratt  &  Whitney  (PW) 
rr8D-209.  -217.  -217A,  -217C,  and  -219 
series  turbofan  engines  that  do  not 
incorporate  the  fan  exit  guide  vane  case,  part 
number  (P/N)  805919  or  815377,  and  the 
improved  durability  and  impact  resistant  fan 
duct  assembly,  P/N  805918-01.  These 
engines  are  installed  on,  but  not  limited  to 
McDonnell  Douglas  MD-80  and  series 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

■Po  prevent  the  flange  between  the  fan  duct 
and  the  fan  exit  guide  vane  from  separating 
due  to  a  fan  blade  failure,  which  coujd  result 
in  damage  to  the  airplane,  do  the  following; 

Installation  of  Hardware 

(a)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD,  install  stops  on  the  fan  exit 
guide  vane  case  in  accordance  with 
paragraphs  2.A.  through  2.C.(1)  of  the 
Accomplishment  Instructions  of  Pratt  & 
Whitney  (PW)  service  bulletin  (SB)  No  6100. 
Revision  2,  dated  December  9,  1998. 

(b)  Engines  that  have  had  stops  installed 
using  PW  SB  No.  6100,  Revision  1  dated 
April  9.  1992,  or  original  issue  dated 
November  9,  1992,  are  considered  to  be  in 
compliance  with  paragraph  (a)  of  this  AD. 

Definitions 

(c)  For  the  purposes  of  this  AD,  a  shop  visit 
is  defined  as  an  engine  removal,  where 
engine  maintenance  entails  sepM-ation  of 
pairs  of  major  mating  engine  flanges  or  the 
removal  of  a  disk,  hub,  or  spool  at  a 
maintenance  facility  regardless  of  other 
planned  maintenance  except  as  follows: 

(1)  Engine  removal  for  the  purpose  of 
performing  field  maintenance  type  activities 
at  a  maintenance  facility  in  lieu  of 
performing  thern  on-wing  is  not  a  shop  visit. 

(2)  Separation  of  flanges  of  the  combustion 
chamber  and  turbine  fan  duct  assembly  (split 
flanges)  for  the  purpose  of  accessing  non- 
rotating  accessory  hardware  is  not  a  shop 
visit. 


(3)  Separation  of  flanges  for  the  purpose  of 
shipment  without  subsequent  internal 
maintenance  is  not  a  shop  visit. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and'  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(f)  The  installations  must  be  done  in 
accordance  with  Pratt  &  Whitney  (PW) 
Service  Bulletin  No.  6100,  Revision  2.  dated 
December  9,  1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Pratt  &  Whitney.  400  Main  St.. 
East  Hartford.  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  Copies  may  be 
inspected  at  the  FAA.  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington.  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
November  29.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
October  18,  2002. 
)ay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Senice. 
[FR  Doc.  02-27183  Filed  10-24-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspece  Docltet  No.  02-ASO-18] 

Amendment  of  Class  D  Airspace; 
Titusville,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  D 
airspace  at  Titusville.  FL.  Daytona 


Beach  Approach  Control  is  the 
controlling  air  traffic  control  facility  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Spacecoast  Regional  Airport.  FL.  Due 
to  the  high  volume  of  Visual  Flight 
Rules  (VFR)  traffic  overfiying  the 
Spacecoast  Regional  Airport  at  low 
altitudes,  Daytona  Beach  Approach 
Control  has  requested  the  Titusville.  FL 
Class  D  airspace  be  lowered  from  2.500 
feet  MSL  to  1 .900  feet  MSL. 
EFFECTIVE  DATE:  0901  UTC,  [anuary  23. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran.  Manager,  Airspace 
Branch,  Air  Traffic  Division.  Federal 
Aviation  Administration,  PO  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  27,  2002,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  D  airspace 
at  Titusville,  FL,  (67  FR  54976).  Class  D 
airspace  designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  are  published  in  Paragraph 
5000  of  FAA  Order  7400. 9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  Class  D  airspace  at 
Titusville,  FL. 

The  FAA  has  determined  that  this    - 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;' Februan,'  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


65498  Federal  Register/ Vol.  67,  No.  207 /Friday,  October  25,  2002 /Rules  and  Regulations 


under  the  criteria  of  tlie  Reguiatorv 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporatum  hv  reference. 
Navigation  (air). 

Adoption  of  the  .\mendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authoritv  citation  for  14  C:FR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  401  H 
40120.  EO  10854.  24  VR  9,S63.  3  CFR.  m.=i!*- 
196.)  Comp..  p   389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.l'of  Federal  Aviation 
Administration  Order  7400. 9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows; 

Paragraph  5000    Class  D  Airspace 


ASOFLD     Titusville.  KL  IRevisedl 

Spacet:oa.st  Regional  .Airport,  FL 

(Lai.  28^30'53"  N.  long.  80  47'57'  W  ) 

That  airspace  extending  upward  from  the 
surface  to  and  in<  luding  1.400  feel  MSL 
within  ,i  4-mile  radius  of  Space  Coast 
Regional  .\irport;  excluding  the  portion 
within  Restricted  area  R-2934  when  it  is 
effective.  This  Class  D  airspace  area  is 
effective  during  the  spe<;ifi(:  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  limes  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  College  Park,  Cieorgia,  on  October 
17.  2002. 
Walter  R.  Cochran, 

Ai  ti!ii>  Manager.  Air  Iraltic  Dnisioru 

Southern  Region 

IFK  DiK    1)2-27172  Filed  10-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ACE-7] 

Modification  of  Class  D  Airspace; 
Knob  Noster,  Whiteman  AFB,  MO; 
Modification  of  Class  E  Airspace;  Knob 
Noster,  Whiteman  AFB,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  modifies  Class  D 
airspace  at  Knob  Noster.  Whiteman 
AFB,  MO.  modifies  Class  E  airspace 
designated  as  a  surface  area  for  Knob 
Noster,  Whiteman  AFB,  MO  and 
modifies  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  at  Knob  Noster,  Whiteman 
AFB.  MO.  Modifications  to  the  Knob 
Noster,  Whiteman  AFB,  MO  Class  D 
airspace  and  the  Knob  Noster, 
Whiteman  AFB.  M(D  Class  E  airspace 
designated  as  a  surface  area  are  required 
in  order  to  provide  adequate  controlled 
airspace  for  circling  requirements  of 
Category  E  aircraft  executing  instrument 
flight  procedures.  The  extension  of  the 
Knob  Noster,  Whiteman  AFB,  MO  Class 
E  airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  is  no 
longer  required.  This  action  modifies 
("lass  D  airspace.  CMass  E  airspace 
designated  as  a  surface  area  and  Class  E 
airspace  extending  upward  from  700 
feft  above  the  surface  of  the  earth  at 
Knob  Noster,  Whiteman  AFB,  MO. 
EFFECTIVE  DATE:  0902  UTC,  December 
2t).  2002 

FOR  FURTHER  INFORMATION  CONTACT: 
Brendd  Mumper.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520A,  DOT 
Regional  Headcjuarlers  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  C^itv,  MO  64106;  telephone; 
(Hlt>)  J29-2524 
SUPPLEMENTARY  INFORMATION: 

History 

On  Wednesday,  .\ugust  28,  2002,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  D  and  Class  E  airspace 
at  Knob  Noster.  Whiteman  AFB,  MO  (67 
FR  21 1.16)  The  proposal  was  to  modify 
C^lass  D  airspace  and  Class  E  airspace 
designated  as  a  surface  area  to  contain 
instrument  approach  procedures  and  to 
eliminate  the  extension  to  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  are  published  in  paragraph 
5000,  Class  E  airspace  areas  extending 
upward  from  the  surface  of  the  earth  in 
paragraph  6002,  and  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  in 
paragraph  6005,  of  FAA  Order  7400.9K. 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  modifies  Class  D  and  Class  E 
airspace  at  Knob  Noster,  Whiteman 
AFB,  MO  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
instrument  flight  procedures.  It  also 
removes  from  Class  E  airspace 
designation  airspace  no  longer  required 
to  be  identified  as  controlled  airspace. 
The  areas  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bodv  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessarv'  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator^'  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

Adoption  of  the  Amendment 

in  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— OESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 

***** 

ACE  MO  D    Knob  Noster,  MO 

Whiteman  AFB,  MO 

(Lat.  38°43'49"  N.,  long.  93°32'53"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,400  feet  MSL  and 
within  a  6.5-mile  radius  of  Whiteman  AFB. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ACE  MO  E2    Knob  Noster,  MO 

Whiteman  AFB,  MO 

(Lat.  38°43'49'  N.,  long.  93°32'53'  W.) 

That  airspace  extending  upward  from  the 
surface  within  a  6.5-mile  radius  of  Whiteman 
AFB.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  emd  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO    ES  Knob  Noster,  MO 

Whiteman  AFB,  MO 

(Lat.  38°43'49"N.,  long.  93°32'53'' W,) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  within  a 
7-mile  radius  of  Whiteman  AFB, 
***** 

Issued  in  Kansas  City,  MO.  on  October  9, 
2002. 

Herman  J.  Lyons,  Jr. 

Manager.  Air  Traffic  Division,  Central  Region. 
|FR  Doc.  02-27176  Filed  10-24-02;  8;45  am] 
BILLING  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ACE-9] 

Amendment  to  Class  E  Airspace; 
Gordon,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Gordon,  NE. 
EFFECTIVE  DATE:  0901  UTC,  November 
28, 2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64^06;  telephone: 
(816)  329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  August  20,  2002  (67  FR 
53877),  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  wee  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  28,  2002.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  October  2, 
2002. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  02-27179  Filed  10-24-02;  8:45  am] 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-14] 

Establishment  of  Class  E5  Airspace; 
Spruce  Pine,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E5  airspace  at  Spruce  Pine.  NC.  An  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP).  helicopter 
point  in  space  approach,  has  been 
developed  for  Avery  County  Airport.  As 
a  result,  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  contain  the 
SIAP. 

EFFECTIVE  DATE:  0901  UTC,  Januar\'  23, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  20,  2002,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E5 
airspace  at  Spruce  Pine,  NC,  (67  FR 
53895).  This  action  provides  adequate 
Class  E5  airspace  for  IFR  operations  at 
Avery  County  Airport.  Spruce  Pine.  NC. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E5  airspace  at 
Spruce  Pine,  NC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
ExecutiveOrder  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  Febriar\-  26,  1979);  and  (3) 
does  not  warrai.   preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
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will  not  have  a  signifif;ant  ccDriomK 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory-  Fle.xibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace.  Incorporation  bv  reference. 
Navigation  (airl 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  C;FR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1   The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authorilv:  49  I  S.C  lOdlgJ.  4010:).  40113. 
40120;  KO  'l08.i4.  24  FR  9565.  3  CFR,  1959- 
IWS  Oimp  .  [)   389. 

§71.1     [Amended] 

2,  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  .Aviation 
Administration  Order  7400. qk.  Airspace 
Designations  and  Reporting  Points, 
dated  August  .30,  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  I  'pward  From  700  Feet  or  More 
Above  the  Surface  oj  the  Earth. 
•  *  *  *  * 

ASO  NC:  E5     Spruce  Pine.  NC  INewj 

.Avery  County  Airport.  NC 

Point  In  Space  Coordinates 

(Ldt  35°55'52"N.  long.  H2'00'43'^.) 
That  airspace  extending  upward  from  700 

teet  or  more  above  the  surface  within  a  H- 

mile  ratiius  of  the  point  in  space  (iat. 

35'55'52"N.  long.  82  00'43"\V)  serving  Avery 

County  .\irport. 


Issued  in  College  Park.  Georgia,  on  October 
17,  2002 

Walter  R.  Cochran, 
Acting  ManaiJfr.  Air  Traffic  Division. 
Southern  Region. 
IFR  Doc.  02-27173  Filed  10-24-02:  8:45  ami 

BILLING  CODE  4910-1»-M 


POSTAL  SERVICE 

39  CFR  Part  111 

Simplified  Address  Format  for  Letter- 
Size  and  Flat-Size  Standard  Mail  and 
Periodicals 

agency:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  some 
of  the  standards  and  identification 
procedures  for  Standard  Mail  and 
Periodicals  letter-size  and  flat-siz^  mail 
using  the  simplified  address  format  as 
provided  in  Domestic  Mail  Manual 
(L3MM)  ,\040  The  new  requirements 
will  improve  the  processing  and 
distribution  of  such  mail  and  will  also 
clarify  and  expand  the  standards  for 
identifving  this  mail  that  does  not  bear 
a  specific  delivery  address. 
EFFECTIVE  DATE:  January  1.  2003 
FOR  FURTHER  INFORMATION  CONTACT:  O.B. 
Akinwole.  (703)  292-3643. 
SUPPLEMENTARY  INFORMATION:  On  August 
22.  2002.  the  Postal  Service  published 
for  public  comment  in  the  Federal 
Register  a  proposed  rule  (FR  67  54397- 
.S4399)  that  expanded  provisions  for 
mailers  using  the  simplified  address 
format  The  Postal  Service  also  invited 
comments  on  the  proposed  rule  from 
interested  parties  and  accepted 
comments  until  .September  23.  2002.  No 
comments  were  received  during  the 
comment  period.  This  final  rule 
contains  the  DMM  standards  adopted  by 
the  Postal  Service  after  the  comment 
period  ended. 

Some  mailers  elect  to  use  the 
simplified  form  of  address  for  their  mass 
mailings  .Simplified  address  is  an 
alternate-addressing  format  that  allows 
mailers  to  prepare  mailpieces  without 
using  individual  names  and  addresses 
within  very  specific  requirements. 
Instead  of  using  individual  addresses, 
the  mailpieces  are  simply  addressed  as 
"Postal  Customer"  (or  a  similar 
de.signation  as  permitted).  Eligibility  to 
use  the  simplified  address  format  is 
determined  by  the  type  of  route  selected 
for  distribution,  and  in  some  instances 
bv  the  type  of  mailer,  as  follows: 

•  Rural  Routes.  Highway  Contract 
Routes,  and  Post  Office  Boxes.  Any 
mailer  may  use  simplified  address 
format  for  the  distribution  of  mail  to 
rural  routes,  highway  contract  routes, 
and  Post  Office  boxes  at  offices  without 
city  carrier  service.  Distribution  of  such 
mail  is  made  to  each  boxholder  on  a 
rural  route  or  highway  contract  route, 
each  family  on  a  rural  route  or  highway 
contract  route  (at  any  Post  Office),  or  all 
Post  Office  boxholders  at  a  Post  Office 
without  city  carrier  service. 

•  City  Routes  and  Post  Office  Boxes. 
Only  certain  authorized  governmental 
entities  may  use  the  simplified  address 
format  for  the  distribution  of  mail  to  city 
routes  or  to  Post  Office  boxes  at  Post 
Offices  with  city  carrier  service. 
Authorized  governmental  entities 
include  I).  S.  Congress  and  Federal 
Government  agencies  or  state,  county,  or 
municipal  governments,  and  the 


governments  of  the  District  of  Colombia, 
the  Commonwealth  of  Puerto  Rico,  and 
any  U.S.  territory  or  possession  listed  in 
Domestic  Mail  Manual  (DMM)  GOIO. 
Distribution  of  such  mail  must  be  made 
to  each  stop  or  possible  delivery  on  city 
carrier  routes,  or  to  each  Post  Office  box 
at  Post  Offices  with  city  carrier  service. 

Domestic  Mail  Manual  (DMM)  A040 
is  revised  to  clarify  the  preparation 
requirements  for  letters  and  flats  that 
use  the  simplified  address  format. 
Additionally,  all  congressional  mailings 
using  the  simplified  address  format  will 
use  PS  Tag  11.  Congressional  Mail. 
"Postmaster — Open  and  Distribute"  on 
all  containers  to  ensure  appropriate 
handling  through  downstream  postal 
processes.  This  fag.  which  will  help 
identify  congressional  mail  as  it  moves 
through  the  mailstream,  will  be  firmly 
attached  to  the  mailing  container. 

This  revision  is  a  result  of 
recommendations  and  suggestions  from 
mailers  and  Postal  Service  personnel 
and  will  ensure  that  customer 
expectations  for  accurate  processing  and 
timely  delivery  are  met.  This  will  be 
achieved  by  clarifying  and  reinforcing 
procedures  that  will  increase  the 
identification  of  containers  used  in 
preparation  of  this  type  of  mail.  The 
Postal  Service  and  mailers  who  use  this 
mail  format  believe  that  clarifying  and 
reinforcing  the  preparation  and 
container  labeling  requirements  will 
enable  more  accurate  processing  of  the 
mail.  It  will  also  help  maintain  the 
integrity  of  mail  using  the  simplified 
address  format  and  prevent  potential 
service  breakdowns  that  may  occur 
when  such  mail  is  inadvertently 
separated  from  the  container  identifying 
its  destination  as  a  result  of  inadequate 
preparation  and  container  labeling. 
These  discrepancies  can  cause 
unnecessary  delays  during  postal 
handling  and  may  increase  postal 
processing  costs. 

The  Domestic  Mail  Manual  is  revised 
as  follows.  These  changes  are 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART  111— [AMENDED] 

1 .  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5552(a):  39  U.S.C.  101. 
401,  403,404,  414,  3001-3011.  3201-3219. 
3403-:i406,  3621,  3626,  5001. 

2.  Amend  Domestic  Mail  Manual 
A040,  E200.  and  M200  as  follows: 
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Domestic  Mail  Manual  (DMM) 
A    Addressing 

AOOO    Basic  Addressing 

***** 

A040    Alternative  Addressing  Formats 

1.0    SIMPLIFIED  ADDRESS 

***** 

1 .2    Use— City  Routes,  P.O.  Boxholders 

[Revise  1.2  by  deleting  the  last 
sentence  in  the  first  paragraph  and 
replacing  it  with  the  following 
sentence;] 

*  *   *  The  following  also  applies: 


1.3    Mail  Preparation 

[Revise  1.3  as  follows:] 

All  pieces  must  be  prepared  in  carrier 
route  or  5-digit  carrier  route  or  carrier 
routes  containers;  3-digit  carrier  route  or 
carrier  routes  containers  are  not 
allowed.  All  flat-size  pieces  must  be 
prepared  in  carrier  route  or  5-digit 
carrier  sacks.  All  pieces  for  the  same 
carrier  route  must  be  tied  in  packages  of 
50,  so  far  as  practicable,  and  each 
package  must  bear  a  facing  slip  showing 
desired  distribution  (e.g.,  5-digit  ZIP 
Code  and  route  number).  If  the  pieces 
are  tied  in  quantities  other  than  50  each, 
the  actual  number  must  be  shown  on 
the  facing  slip.  Delivery  statistics  for 
routes  may  be  obtained  as  described  in 
A930.  Pieces  in  such  mailings  must  also 
meet  the  following  standards: 

a.  All  pieces  must  be  in  the  same 
processing  category. 

b.  Pieces  must  be  marked  according  to 
M012. 

c.  Letter-size  pieces  must  be  prepared 
in  trays,  and  flat-size  pieces  must  be 
prepared  in  sacks  under  M220  or  M620, 
as  applicable. 

d.  If  selective  distribution  is  desired, 
enough  pieces  must  be  presented  to 
cover  the  route  or  routes  selected. 

[Delete  1.4.  Redesignate  1.5,  1.6,  and 
1,7  as  1.4,  1.5  and  1.6,  respectively.] 
***** 

4,0    CONGRESSIONAL  FRANK 
***** 

[Redesignate  current  4.3  and  4.4  as  4.4 
and  4.5,  and  add  new  4.3  to  read  as 
follows:] 

4.3     Mail  Preparation 

Mailers  must  prepare  containers  of 
mail  using  the  simplified  address  format 
in  the  manner  listed  below: 

a.  Containers  of  congressional  frank 
mailpieces  using  the  simplified  address 
format  must  be  prepared  under  A040. 

b.  PS  Tag  11,  Congressional  Mail, 
"Postmaster — Open  and  Distribute" 


must  be  securely  affixed  to  each  sack  or 
tray  of  congressional  mail  to  ensure 
adequate  identification  of  the  mail.  On 
trays,  the  tag  must  be  affixed  to  the  end 
that  bears  the  tray  label. 

[Redesignate  current  4.3  and  4,4  as  4.4 
and  4.5,  and  add  new  4.3  to  read  as 
follows:] 


E    Eligibility 

***** 

E200    Periodicals 

E230    Carrier  Route  Rates 

***** 

3.0    WALK-SEQUENCE  DISCOUNTS 


3.3    Addressing  Standards 

[Revise  3.3b  as  follows:] 
b.  Official  matter,  whether  mailed 
under  congressional  frank  or  by  certain 
government  entities  for  delivery  on  a 
city  route,  may  use  the  appropriate 
simplified  address  format  described  in 
A040. 
***** 

M    Mail  Preparation  and  Sortation 

*        *    _    *        *        * 

M200    Periodicals  (Nonautomation) 

***** 

M220    Carrier  Route  Ra tes 

1.0  BASIC  INFORMATION 

1.1  General  Preparation  Standards 

[Add  new  item  h  to  read  as  follows:] 
*   *   *  h.  Pieces  with  a  simplified 

address  must  meet  the  corresponding 

preparation  standards  in  A040  and  the 

eligibility  standards  in  E215. 

***** 

[Revise  the  heading  of  3.0  to  read  as 
follows:] 

3.0    PREPARATION  (LETTER-SIZE 
PIECES) 

[Designate  3.0  as  3.1  and  add  new  3,2 
to  read  as  follows:] 

3.2  Tray  Line  2  for  Pieces  with 
Simplified  Address 

For  trays  that  contain  letter-size 
pieces  with  a  simplified  address 
prepared  under  A040,  use  "MAN"  on 
Line  2  in  place  of  "BC,  ' 

***** 

[An  appropriate  amendment  to  39 
CFR  part  111  will  be  published  to  reflect 
these  changes,] 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

[FR  Doc,  02-27233  Filed  10-24-02;  8:45  ami 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  247-0364a;  FRL-7396-1] 

Revision  to  the  California  State 
Implementation  Plan,  Ventura  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule, 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD)  portion  of  the 
California  State  Implementation  Plan 
(SIP).  This  revision  concerns  emissions 
of  oxides  of  nitrogen  (NOX)  and  carbon 
monoxide  (CO)  from  stationary  internal 
combustion  engines.  In  accordance  with 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act),  we  are  taking  action 
on  a  local  rule  that  regulates  these 
emission  sources, 
DATES:  This  rule  is  effective  on 
December  24,  2002,  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  November  25.  2002.  If  we 
receive  such  comments,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Enviroimiental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco.  CA  94105. 

You  can  inspect  a  copy  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  SIP  revision  at  the 
following  locations: 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

Room  B-102,  1301  Constitution 

Avenue.  NW..  (Mail  Code  6102T), 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Ventura  County  Air  Pollution  Control 

District,  669  Country  Square  Drive. 

Ventura,  CA  93003 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.btm.  This 
is  not  an  EPA  Web  site  and  it  may  not 
contain  the  same  version  of  the  rule  that 
was  submitted  to  EPA.  Readers  should 
verify  that  the  adoption  date  of  the  rule 
listed  is  the  same  as  the  rule  submitted 
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to  EPA  for  approval  and  be  aware  that 
the  official  submittal  is  only  available  at 
the  agencv  addresses  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen.  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency, 
Region  IX;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 


Local  agency 


Rule 
number 


VCAPCD 


74.9 


Table  of  Contents 

I.  Thf  State's  .Submittal 

.^   What  rule  did  the  State  submit? 
B  .^re  there  other  versions  of  this  rule' 
C.  What  is  the  purpose  of  the  submitted 
rule  revisions' 

II.  KP.'X's  Kvaluation  and  .^(  tion 

.•\.  How  is  KP.\  evaluating  the  rule? 

B.  Does  the  rule  meet  the  evaluation 
criteria.' 

C.  EPA  refonimendations  to  hirther 
improve  the  rule 

U  I'ublii. comment  dnd  tinal  action 

Table  1  .—Submitted  Rule 


Rule  title 


Stationary  Internal  Combustion  Engines 


III.  Background  Information 
Whv  was  this  rule  submitted? 

IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  addressed  by  this 
proposal  with  the  dates  that  it  was 
revised  by  the  local  air  agency  and 
submitted  to  EPA  by  the  California  Air 
Resources  Board  (CARB). 


Revised        Submitted 


11/14/00        05/08/01 


On  July  20,  2001.  this  rule  submittal 
was  found  to  meet  the  completeness 
criteria  in  40  CFR  part  51.  appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B.  Are  There  Other  Versions  of  This 
Rule^ 

The  previous  version  of  V'CAPC'D 
Rule  74.9  is  SIP  Rule  74.9,  Stationary 
Internal  (Combustion  Engines,  approved 
into  the  SIP  on  August  23,  1995  (60  FR 
437131. 

C  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions':' 

Rule  74.9  regulates  NO\  and  CO 
emissions  from  stationary  internal 
combustion  engines  with  a  brake 
horsepower  rating  of  50  or  greater 
located  at  a  major  stationary  source.  The 
SIP  rule  applies  to  such  engines 
throughout  VCAPCD.  which  includes 
the  mainland  severe  ozone 
nonattainment  area  plus  two  Channel 
Islands  designated  unclassifiable.  40 
CFR  81.305.  The  purpose  of  changing 
Rule  74.9  relative  to  the  SIP  Rule  is  to 
include  an  exemption  to  the  rule  for 
engines  operated  on  the  two  Channel 
Islands,  San  Nicolas  Island  (SNI)  and 
.Anacapa  Island  (AI).  The  TSD  has  more 
information  about  this  rule. 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA),  must  require  Reasonably 
Available  Control  Technology  (RACTT) 
for  major  sources  in  nonattainment 
areas  (see  section  182(a)(2)(A)),  must  not 
interfere  with  applicable  requirements 
including  requirements  concerning 
attainment  (see  section  110(1)),  and  must 
not  relax  existing  requirements  in  effect 
prior  to  enactment  of  the  1990  CAA 
amendments  (see  section  193).  The 


VCAPCD  regulates  sources  within  a 
severe  ozone  nonattainment  area.  40 
CFR  81.305.  Therefore  Rule  74.9  must 
fulfill  RACT  requirements  for  such 
sources. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

•  Requirements  for  Preparation. 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  part  5 1 . 

•  Issues  Relating  to  VOC  Regulation. 
Cutpomts.  Deficiencies,  and  Deviations 
(the  "Blue  Book"),  U.S.  EPA.  OAQPS 
(May  25.  1988). 

•  State  Implementation  Plans: 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (the  "NOx 
Supplement  to  the  General  Preamble"), 
U.S.  EPA,  57  FR  55620  (November  25, 
1992). 

•  Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technology 
for  Stationary  Spark-Ignited  Internal 
Combustion  Engines,  California  Air 
Resources  Board  (November  2001). 

B  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

The  revised  Rule  74.9  includes  an 
e.xemption  for  engines  used  on  the 
offshore  SNI  and  AI.  The  exemptions  to 
Rule  74.9  are  reasonable,  because  the 
VCAPCCD  federal  ozone  nonattainment 
area  does  not  include  SNI  and  AI  and 
the  1994/1995  ozone  Air  Quality 
Management  Plan  does  not  rely  on 
decreasing  NOx  emission  controls  on 
SNI  and  AI.  Therefore  there  will  be  no 
interference  with  the  requirements 
concerning  attainment  of  the  ozone 
National  Ambient  Air  Quality  Standards 
in  the  VCAPCD  nonattainment  area  and 


the  rule  complies  with  section  110(1)  of 
the  CAA. 

The  revisions  to  Rule  74.9  do  not 
affect  the  requirements  for  sources 
within  the  nonattainment  area.  For 
these  sources,  Rule  74.9  exceeds  RACT 
requirements  for  NOX  emission 
standards  and  meets  the  more  stringent 
NOX  and  CO  emission  standards  for 
Best  Available  Retrofit  Control 
Technology  (BARCT). 

We  believe  the  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability  and  SIP 
relaxations.  The  TSD  has  more 
information  on  our  evaluation. 

C.  EPA  Recommendations  To  Further 
Improve  The  Rule 

The  VCAPCD  Rule  74.9  TSD  describes 
additional  rule  revisions  that  do  not 
affect  EPA's  current  action  but  are 
recommended  for  the  next  time  the  local 
agency  modifies  the  rule. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  the 
approval  without  proposing  it  in 
advance.  However,  in  the  Proposed 
Rules  section  of  this  Federal  Register, 
we  are  simultaneously  proposing 
approval  of  the  same  submitted  rule.  If 
we  receive  adverse  comments  by 
November  25,  2002,  we  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  the 
direct  final  approval  will  not  take  effect 
and  we  will  address  the  comments  in  a 
subsequent  final  action  based  on  the 
proposal.  If  we  do  not  receive  timely 
adverse  comments,  the  direct  final 
approval  will  be  effective  without 
further  notice  on  December  24,  2002. 
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This  will  incorporate  the  rule  into  the 
federally-enforceable  SIP, 

m.  Background  Information 

Why  Was  This  Rule  Submitted? 

NOx  helps  produce  ground-level 
ozone,  smog,  and  particulate  matter 


which  harm  human  health  and  the 

enviroiunent.  EPA  has  established 

National  Ambient  Air  Quality  Standards     rules. 

(NAAQS)  for  ozone.  Section  110(a]  of 

the  CAA  requires  states  to  submit 

regulations  in  order  to  achieve  and 

maintain  the  NAAQS.  Table  2  lists  some 

Table  2.— Ozone  Nonattainment  Milestones 


of  the  national  milestones  leading  to  the 
submittal  of  these  local  agency  NOx 


Date 

March  3,  1978 

May  26,  1988 

November  15,  1990  

May  15,  1991  


Event 


EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in 
1977.  43  FR  8964;  40  CFR  81.305. 

EPA  notified  Govemors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that  they  correct  the  deficiencies  (EPA's  SIP-Call)  See  sec- 
tion 110(a)(2)(H)  of  the  pre-amended  Act. 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399.  codified 
at  42  use.  7401-7671 Q. 

Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  rules  by 
this  date. 


rV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  Tins  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  ef  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govenunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
secdon  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 


required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  24,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Envirormiental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  August  30.  2002. 
Keith  Takata, 
Acting  Regional  Administrator, ,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401  ef  seq. 
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Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(284)(i)(D)  to  read 
as  follows: 

§  52.220    Identification  of  plan. 


(284) •    *    * 

(i)*   *   * 

(D)  Ventura  County  Air  Pollution 
Control  District 

{;)  Rule  74.9,  adopted  on  [uly  21. 
1981  and  amended  on  November  14, 
2000. 
*         «  »  *         * 

[FR  Doc.  02-271.34  Filed  10-24-02;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  431  and  438 

[CMS-2104-F2] 
RI^M)938-AK96 

Medicaid  Program;  Medicaid  Managed 
Care:  New  Provisions  Correcting 
Amendment 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  rule;  correcting 
amendment. 

SUMMARY:  In  the  [une  14.  2002  issue  of 
the  Federal  Register  (67  FR  40989).  we 
published  a  final  rule  implementing  the 
Medicaid  managed  care  provisions  of 
the  Balanced  Budget  Act  of  1997.  The 
effective  date  of  the  final  rule  was 
August  13.  2002.  This  document 
corrects  a  limited  number  of  technical 
and  typographical  errors  identified  in 
the  fune  14.  2002  final  rule. 
EFFECTIVE  DATE:  This  correcting 
amendment  is  effective  November  25, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Johnson.  (410)  786-0615 
SUPPLEMENTARY  INFORMATION: 

Background 

Seed  for  Corrections 

In  FR  Doc.  02-14747  of  lune  14.  2002, 
167  FR  40989),  we  published  final 
regulations  that  implemented  the 
statutorv  provisions  from  the  Balanced 
Budget  Act  of  1997  (BBA)  related  to 
Medicaid  managed  care.  As  published, 
a  provision  of  §431.220,  and  several 
provisions  of  the  new  part  438, 


contained  technical  errors.  The  errors 
included  typographical  errors,  incorrect 
cross-references,  incorrectly  designated 
paragraphs,  and  contradictions.  We  are 
in  this  final  rule  correcting  the 
identified  errors. 

Sumnian,'  of  Tfvhnical  Corrections  to 
tht'  Hegulations  Text  of  the  June  14. 
2002  Medicaid  Managed  Care  Final 
Rule 

Section  431.220  identifies  when  the 
State  agency  must  grant  a  fair  hearing  to 
a  beneficiary,  and  was  amended  by  the 
lune  14,  2002  final  rule  to  add  new- 
reasons  or  circumstances  under  which  a 
State  fair  hearing  must  be  granted. 
Section  438.56(0(2)  specifies  that  an 
enrollee  may  request  a  State  fair 
hearing,  for  example,  if  the  enrollee  is 
dissatisfied  with  the  State  agency's 
determination  that  there  is  not  good 
cause  for  disenrollment.  The  preamble 
to  the  final  rule  makes  clear  that  it  was 
C]MS"  intent  that  these  new  rights  be 
provided. 

However,  we  inadvertently  neglected 
to  include  a  cross-reference  to  this  new- 
right  in  <!!  431.220.  under  the  heading 
"When  a  hearing  is  required".  This  is 
corrected  by  adding  a  new  item  (7)  to 
4)431.220.  identifying  the  new 
circumstance  when  a  State  fair  hearing 
must  be  granted  as  related  to 
disenrollment. 

In  §438.8,  which  identifies  provisions 
that  apply  to  PIHPs  and  PAHPs. 
paragraph  (b)  identifies  provisions  of 
part  438  that  apply  to  prepaid 
ambulatory  health  plans  (PAHPs).  In 
this  provision,  we  inadvertently  omitted 
a  reference  to  prohibitions  against 
affiliations  with  individuals  debarred  by 
Federal  agencies  in  §438.610.  Again,  it 
is  chMr  from  the  preamble,  and  from  the 
text  of  §438.610,  that  this  provision  was 
intended  to  apply  to  PAHPs.  This  error 
is  corrected  by  adding  a  new  item  (8)  to 
§  438.8(b)  to  reference  prohibited 
affiliations  with  individuals  debarred  by 
Federal  agencies  in  §  438.610. 

In  §438.10,  which  sets  forth 
requirements  relating  to  information,  in 
subparagraph  (e)(l)(ii)  the  term  "PIHP" 
and  in  subparagraph  (i)(3)  the  term 
"potential  enrollee,  "  are  in  the  singular 
form,  but  should  be  plural  to  conform 
with  other  nouns  that  are  plural  in  the 
provision.  These  grammatical  errors  are 
corrected  by  making  the  terms  plural. 

In  several  paragraphs,  there  were 
inaccurate  cross-references  to  other 
provisions  of  the  regulations  text.  In 
§  438  10(f)(6)(iv).  the  reference  to 
•§438. 10(h)"  should  be 
"§438. 10(h)(1)".  In  §438. 52(d),  the 
reference  to  paragraphs  "(b)(2)  or  (b)(3)" 
should  be  "(b)  or  (c)".  In 
§438.100(b)(iii),  the  reference  to 


"§438.10(f)(6)(xiii)"  should  be 
"§438.10(f)(6)(xii)".  In  §  438.102(c),  the 
reference  to  "§438.10(e)(2)(ii)"  should 
be  "§438.10(e)(2)(ii)(E)".  These  are 
corrected  in  this  final  rule  by  inserting 
the  correct  regulatory  citations. 

In  both  subparagraph  (b)(2)  and 
paragraph  (c)  in  §438.102,  which 
addresses  provider-enrollee 
communications,  we  added  the 
clarifying  term  "paragraphs"  following 
••§438.102". 

In  §  438.114.  governing  emergency 
and  post-stabilization  services,  the 
requirements  in  paragraphs  (a)  through 
(e)  were  intended  to  apply  to  all  types 
of  managed  care  programs.  It  is  clear 
from  the  preamble  to  the  final  rule  that 
this  was  CMS's  intent.  However,  in 
paragraph  (d)(ii).  "PIHP"  and  "PAHP" 
inadvertently  were  omitted. 

This  is  corrected  in  this  final  rule  by 
including  a  reference  to  "PIHP"  and 
•PAHP". 

Paragraph(b)(2)(i)of  §438.116,  which 
sets  forth  solvency  standards,  creates  an 
exception  to  the  solvency  standard  in 
paragraph  (b)  for  entities  that  do  not 
provide  both  inpatient  hospital  and 
physician  services.  By  definition. 
PAHPs  would  not  provide  inpatient 
services.  Therefore,  the  references  to 
PAHPs  in  paragraph  (b)  are  extraneous. 
This  is  corrected  in  this  final  rule  by 
removing  the  two  references  to  PAHPs 
in  paragraphs  (b)(1)  and  (2). 

In  two  places,  paragraphs  are 
incorrectly  designated.  In  §438.214,  on 
provider  selection,  there  are  two 
paragraphs  designated  "(a)".  This  is 
corrected  in  this  final  rule  by 
redesignating  the  second  paragraph  as 
'•(b)".  In  §438.810.  on  expenditures  for 
enrollment  broker  services,  the  last 
paragraph  (c)  is  actually  a  continuation 
of  paragraph  (b)  specifying  conditions 
that  enrollment  brokers  must  meet.  This 
is  corrected  in  this  final  rule  by 
redesignating  paragraph  "(c)"  as 
"(b)(3)". 

In  §438.730,  on  sanctions  by  CMS, 
subparagraphs  (e)(1)  and  (e)(2J,  the  term 
"HMO  "  is  used.  The  BBA  replaced  the 
term  "Health  Maintenance  Organization 
(HMO)"  with  "Managed  Care 
Orgcmization  (MCO)".  The  obsolete 
references  to  HMO  in  paragraph  (e)  of 
§  438.730  are  corrected  in  this  final  rule 
by  removing  'HMO"  and  replacing  it 
with  the  new  acronym  "MCO". 

In  §438.810,  governing  expenditures 
for  enrollment  broker  services,  a 
reference  to  PAHPs  was  inadvertently 
omitted  from  the  definition  of  "Choice 
counseling""  in  paragraph  (a),  even 
though  the  text  in  the  remainder  of  the 
provisions  in  §438.810  includes  such  a 
reference.  This  is  corrected  in  this  final 
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rule  by  including  the  term  "PAHP"  in 
the  definition  of  "Choice  counseling". 

Waiver  of  Proposed  Rulemaking 

Ordinarily,  a  final  rule  is  first 
published  in  the  Federal  Register  in 
proposed  form  to  provide  a  period  for 
public  conunent  before  the  provisions  of 
the  final  rule  take  effect.  We  can  waive 
this  procedure,  however,  if  we  find  good 
cause  that  a  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  incorporate  a  statement  of 
finding  in  the  final  rule. 

We  find  that  it  is  unnecessary  to 
undertake  notice  and  public  comment 
procedures  in  this  case  because  the 
technical  corrections  made  in  this  final 
rule  do  not  make  any  substantive  policy 
changes.  This  dociunent  merely  makes 
technical  corrections  and  conforming 
changes  designed  to  clarify  the 
provisions  of  the  June  14,  2002  final 
rule,  which  was  subjected  to  notice  and 
comment.  Therefore,  for  good  cause,  we 
waive  notice  and  public  comment 
procedures  under  5  U.S.C.  553(b)(B). 

Ck)rrection  of  Errors 

In  FR  Doc.  02-14747  of  June  14,  2002, 
(67  FR  4089),  we  are  making  the 
following  corrections: 

Corrections  to  the  Regulations  Text 

List  of  Subjects 

42  CFR  Part  431 

Grant  programs-health.  Health 
facilities,  Medicaid,  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  438 

Grant  programs-health.  Managed  care 
entities,  Medicaid,  Quality  assurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  42  CFR  parts  431  and 
438  are  corrected  by  making  the 
following  correcting  amendments: 

PAflT  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

§431.220    [Con«cted] 

2.  In  §431.220,  add  new  paragraph 
(a)(7)  to  read  as  follows: 

§  431 .220    When  a  hearing  is  required. 

(a)  *  *  * 

(7)  Any  eruoUee  who  is  entitled  to  a 
hearing  undet  subpart  B  of  part  438  of 
this  chapter. 


PART  438— MANAGED  CARE 

1.  The  authority  citation  for  part  438 
continues  to  read  as  follows: 

Authority:  Sec,  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

§438.8    [Corrected] 

2.  In  §  438.8,  add  a  new  paragraph 
(b)(8)  to  read  as  follows: 

§  438.8    Provisions  that  apply  to  PIHPs  and 
PAHPs. 

***** 

(b)*  *  * 

(8)  Prohibitions  against  affiliations 
with  individuals  debarred  by  Federal 
agencies  in  §438.610. 

§438.10    [Corrected] 

3.  In  §438.10(e)(l)(ii),  "PIHP""  is 
revised  to  read  "PIHPs". 

4.  In  §438.10(f)(6)(iv).  the  last 
reference  to  "§  438.10(h)"'  is  revised  to 
read  "§438. 10(h)(1)". 

5.  In  §438.10(i)(3).  the  last  reference 
to  "potential  enrollee"  is  revised  to  read 
"potential  enrollees". 

§438.52    [Corrected] 

6.  In  §  438.52(d),  the  reference  to 
"(b)(2)  or  (b)(3)"  is  revised  to  read  "(b) 
or  (c)". 

§438.100    [Corrected] 

7.  In  §438.100(b)(2)(iii),  the  reference 
to  "§438.10(f){6)(xiii)"  is  revised  to  read 
"§438.10(f)(6)(xii)". 

§438.102    [Corrected] 

8.  hi  §438. 102(b)(2),  "§  438.10(e)  and 
(f)"  is  revised  to  read  "§438.10. 
paragraphs  (e)  and  (f)". 

9.  hi  § 438.102(c),  "§438.10(e)(2)(ii) 
and  (f)(6)(xii)"  is  revised  to  read 
"§438.10,  paragraphs  (e)(2)(ii)(E)  and 
{f)(6)(xii)". 

-  §438.114    [Corrected] 

10.  In  §438.114(d)(l)(ii),  the  phrase 
"PIHP,  PAHP"  is  added  between 
"MCO"  and  "or  appHcable  State  entity". 

§438.116    [Corrected] 

11.  In  §  438.116(b)(1),  "MCO,  PIHP, 
and  PAHP"  is  revised  to  read  "MCO  or 
PIHP". 

12.  In  §  438.116(b)(2),  "MCO,  PIHP,  or 
PAHP"  is  revised  to  read  "MCO  or 
PIHP". 

§438.703    [Corrected] 

13.  In  § 438.703(e)(1)  and  (e)(2),  the 
term  "HMO""  is  revised  to  read  "MCO". 

§438.810    [Corrected] 

14.  In  §438. 810(a),  in  the  definition  of 
"Choice  counseling",  ",  PAHP,"  is 
added  between  "PIHP"  and  "or  PCCM". 

15.  In  §438.810,  paragraph  (c)  is 
redesignated  as  paragraph  (b)(3). 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  October  17,  2002.  • 

Ann  Agnew, 

Executive  Secretary  to  the  Department. 
|FR  Doc.  02-27256  Filed  10-24-02;  8:45  am] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  208  and  216 

[DFARS  Case  2001-D017] 

Defense  Federal  Acquisition 
Regulation  Supplenoent;  Competition 
Requirements  for  Purchase  of  Services 
Under  Multiple  Award  Contracts 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  803  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2002.  Section  803 
requires  DoD  to  issue  DFARS  policy 
requiring  competition  in  the  purchase  of 
services  under  multiple  award 
contracts. 

DATES:  Effective  Date:  October  25.  2002. 
Applicability  Date:  This  rule  applies 
to  all  orders  for  services  placed  under 
multiple  award  contracts  on  or  after 
October  25,  2002,  regardless  of  whether 
the  multiple  award  contracts  were 
awarded  before,  on,  or  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR).  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0326; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2001-D017. 
SUPPLEMENTARY  INFORMATION: 
Notification  of  training  opportunities: 
DoD  and  civilian  agency  contracting 
professionals  that  place  orders  under 
multiple  award  contracts  using  DoD 
funds,  and  contractors  that  sell  services 
on  multiple  award  contracts,  should 
receive  training  on  the  new  procedures 
for  placing  orders  over  $100,000  for 
services.  DoD  has  developed  many 
training  tools  on  Section  803  and  will  be 
providing  training  in  the  DC  metro  area. 
Please  visit  the  Defense  Procurement 
Home  Page,  "Interest  Items"  drop-down 
box,  for  Section  803  training  materials 
and  hsts  of  training  opportunities  at 
http://www.acq.osd.mil/dp.  Additional 
questions  regarding  training  should  be 
directed  to  Melissa  Rider  at 
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melissa.rider@osd.mil  or  (703)  695- 
1098. 

A.  Background 

This  rule  amtrnds  DEARS  Parts  208 
and  216  to  implement  Section  803  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002  (Public  Law  107-1071. 
Section  803  requires  DoD  to  issue 
DFARS  policy  requiring  competition  in 
the  purchase  of  services  under  multiple 
award  contracts.  Multiple  award 
contracts  include  the  Multiple  Award 
Schedules  (MAS)  Program  operated  by 
the  General  Services  Administration 
(GSA)  and  multiple  award  indefinite- 
quantitv  (task  and  delivery)  order 
contracts  issued  pursuant  to  FAR 
16.504.  Competition  requirements  for 
the  MAS  are  set  forth  in  DFARS 
208.404-70.  Competition  requirements 
for  multiple  award  indefinite-quantity 
contracts  other  than  the  MAS  are 
covered  in  DFARS  216.505-70. 

While  DFARS  208.404-70.  addressing 
MAS  ordering,  focuses  on  competition, 
DoD  recognizes  that  additional 
regulatorv  coverage  is  needed  to 
improve  practices  related  to  the 
acquisition  of  services  under  the  MAS. 
In  this  regard,  the  Director  of  Defense 
Procurement  is  working  with  the  other 
members  of  the  Federal  Acquisition 
Regulatorv  Council  on  separate 
revisions  to  FAR  Subpart  8.4  that  will 
provide  Governmentwide  guidance  on 
considerations,  in  addition  to 
competition,  that  must  be  taken  into 
account  to  ensure  sound  MAS 
purchasing  These  considerations 
include,  among  others,  use  of  statements 
of  work,  effective  pricing  of  orders,  and 
proper  documentation  of  award 
decisions. 

In  addition,  the  Administrator  of  the 
Office  of  Federal  Procurement  Policv 
(GFPP)  has  determined  that  additional 
clarification  is  necessary  with  respect  to 
the  structuring  of  orders  under  the 
MAS.  FAR  12.207  currently  requires 
that  agencies  use  firm-fi.xed-pnce 
contracts  or  fixed-price  contracts  with 
economic  price  adjustment  for  the 
acquisition  of  commercial  items  F.'\R 
12.207  further  states  that  use  of  any 
other  contract  type  to  acquire 
commercial  items  is  [)rohibited. 
However.  GSAs  non-regulatory  special 
ordering  procedures  for  services  pt^rmit 
use  of  additional  contract  types  for 
commercial  item  acquisitions.  whu:h  is 
the  sole  focus  of  the  MAS  In  particular, 
GSAs  special  ordering  procedures 
permit  orders  to  be  priced  on  a  time- 
and-materials  or  labor-hour  basis  under 
limited  circumstances,  i.e  .  when  the 
ordering  office  makes  a  determination 
that  it  is  not  possible  at  the  time  of 
placing  the  order  to  estimate  accurately 


the  extent  or  duration  of  the  work  or  to 
anticipate  cost  with  any  reasonable 
degn»e  of  confidence.  The  special 
ordering  procedures  rely  on  somewhat 
different  and  less  stringent  safeguard 
provisions  than  those  that  the  FAR 
imposes  when  time-and-materials  and 
labor-hour  contracts  are  used. 

The  OFPP  Administrator  intends  to 
work  with  the  other  FAR  Council 
members  to  develop  appropriate 
revisions  to  current  FAR  coverage  to 
address  the  use  of  time-and-materials 
and  labor-hour  contracts  for  commercial 
item  acquisitions,  including  safeguards 
that  are  needed  to  effectively  protect 
taxpaver  interests  when  these 
contractual  arrangements  are  used 
under  FAR  Part  12. 

DoD  published  a  proposed  rule  at  67 
FR  15351  on  April  1,  2002,  and  held  a 
public  meeting  on  April  29.  2002. 
Seventv-one  sources  submitted  written 
comments  on  the  proposed  rule.  DoD 
considered  all  comments  in  the 
development  of  the  final  rule.  A 
summarv  of  the  comments  grouped  by 
subject  area  is  provided  below: 

;   Small  Business  Impact 

Comment:  The  rule,  as  applied  to  the 
Federal  Supply  Schedules,  could  harm 
the  small  business  community,  as  the 
requirement  to  provide  all  contractors  a 
fair  notice  of  the  intent  to  make  a 
purcha.se  will  dramatically  increase  the 
number  of  competitors  for  each  task, 
which  will  likely  reduce  the  odds  of 
winning  an  award  and  which  will 
increase  bid  and  proposal  costs.  The 
additional  procedural  burden  imposed 
bv  this  rule  will  encourage  contracting 
officers  to  bundle  requirements,  thereby 
making  it  less  likely  that  DoDs  small 
business  goals  will  be  met. 

DoD  Response:  The  intent  of  the  rule 
is  to  ensure  fairness  and  enhance 
competition.  The  rule  requires  the 
Government  to  provide  fair  notice  and 
opportunitv  Because  the  rule  does  not 
require  the  contractor  to  respond  to 
everv  notict? — leaving  the  decision  to 
respond  to  the  contractor  "  the  fair 
notice  requirement,  as  imposed  by  this 
rule,  should  not  increase  bid  and 
proposal  costs.  In  addition,  the  final 
rule  has  taken  into  account  the  resource 
burdens  associated  with  the  fair  notice 
process  that  might  precipitate  efforts  to 
bundle  With  respect  to  Federal  Supply 
Schedule  purchases,  for  example,  DoD 
has  revised  the  rule  to  shift  the 
emphasis  from  providing  fair  notice  to 
all  contractors  to  providing  fair  notice  to 
as  manv  contractors  as  practicable  based 
on  effective  market  research.  The  final 
rule  should  increase  competition  while 
minimizing  burden  (otherwise 
associated  with  notifying  all 


contractors)  by  allowing  contracting 
officers  to  provide  notice  to  a  reasonable 
number  of  offerors  that  can  do  the 
required  work.  DoD  does  not  believe  the 
rule  will  negatively  affect  the  ability  of 
DoD  to  meet  its  small  business  goals. 
However,  a  reminder  that  orders  placed 
against  Federal  Supply  Schedules  may 
be  credited  toward  the  ordering  agency's 
small  business  goals  has  been  added  to 
the  rule. 

Comment:  It  is  unclear  whether  small 
business  participation  will  be 
significantly  affected  and  whether  DoD 
will  be  allowed  to  continue  with  the 
practice  of  setting  aside  a  portion  of  the 
work  under  multiple  award  contracts 
exclusively  for  small  business  concerns. 

DoD  Response:  The  rule  does  not 
change  the  policies  associated  with 
small  business  considerations.  The 
preferences  afforded  small  business 
concerns  under  FAR  8.404(b)(6)  still 
apply. 

2.  Brooks  Act  Applicability 

Comment:  The  rule  should  not  apply 
to  architect-engineer  services. 
Acquisitions  of  architect-engineer 
services  are  governed  by  the  Brooks  Act 
(40  U.S.C.  541-544).  as  implemented  in 
FAR  Subpart  36.6. 

DoD  Response:  Concur.  The  final  rule 
has  been  amended  to  clarify  that 
acquisitions  of  architect-engineer 
services  are  subject  to  the  Brooks  Act 
and  the  procedures  in  FAR  Subpart 
36.6. 

3.  Training 

Comment:  Sufficient  training  for 
contracting,  program  management,  and 
requirements  personnel  is  needed  to 
ensure  that  services  are  acquired  in 
accordance  with  regulatory 
requirements.  Industry  should  have 
access  to  the  same  tools  as  Government 
personnel. 

DoD  Response:  Concur.  DoD  has 
developed  training  packages  that  will  be 
released  with  this  DFARS  rule  and  has 
revised  the  Defense  Acquisition 
University  contracting  coursework  to 
focus  on  the  proper  way  to  make  awards 
under  Federal  Supply  Schedules, 
Governmentwide  acquisition  contracts, 
multi-agency  contracts  and  multiple 
award  contracts.  Additionally,  DoD  is 
exploring  ways  to  best  reach  the 
program  management  community  and 
has  asked  the  Defense  Acquisition 
University  to  insert  material  in  its 
program  management  courses.  DoD 
intends  to  make  the  Government 
training  tools  available  to  industry.  An 
information  briefing  on  this  DFARS  rule 
is  available  on  the  Defense  Procurement 
Web  site  at  http://www.acq.osd.mil/dp 
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under  "Special  Interest  Items"  in  the 
dropdown  box  entitled  "Section  803." 

4.  Clarification  of  Services  Covered 

Comment:  DoD  should  revise  the  rule 
to  clarify  that  the  scope  of  the  term 
"services"  for  purposes  of  the  rule  does 
not  apply  to  product-like  solutions, 
ancillary  services,  and  transaction-based 
services.  For  example,  the  regulations 
that  implement  the  Service  Contract  Act 
exempt  contracts  principally  for  the 
maintenance,  calibration,  or  repair  of 
many  types  of  equipment,  including 
automatic  data  processing  equipment. 

DoD  Response:  Do  not  concur.  Section 
803  provides  no  authority  for  DoD  to 
limit  the  scope  of  the  term  "services"  in 
the  manner  recommended  by  the 
respondent. 

5.  Electronic  Notice 

Comment:  DoD  should  post  the  notice 
of  fair  opportunity  to  a  specific  web 
page  or  FedBizOpps. 

DoD  Response:  Do  not  concur.  The 
notice  requirement  is  sufficiently 
addressed  in  the  rule.  The  method  of 
meeting  that  reqmrement  is  a 
management  decision  more 
appropriately  made  at  the  contracting 
office  level.  It  should  be  noted  that  steps 
are  being  taken  to  improve  transparency 
through  electronic  means.  For  example, 
GSA  recently  introduced  "e-buy", 
among  other  things,  to  assist  MAS 
customers  in  providing  fair  notice  to 
MAS  contractors.  The  availability  of  e- 
buy  is  highlighted  in  the  rule. 

6.  Civilian  Agency  Applicability/ 
Economy  Act 

Comment:  Clarification  is  needed 
regarding  the  applicability  of  Section 
803  to  civilian  agencies  and  interagency 
acquisitions  made  under  the  Economy 
Act. 

DoD  Response:  Section  803  applies  to 
all  DoD  requirements  for  services, 
regardless  of  which  agency  acquires  the 
services.  The  final  rule  addresses  this 
issue  by  adding  a  statement  to  clarify 
that  the  rule  also  applies  to  orders 
placed  by  non-DoD  agencies  on  behalf 
of  DoD, 

7.  Effective  Date 

Comment:  Clarification  is  needed 
regarding  the  timing  for  applicability  of 
the  rule. 

DoD  Response:  Section  803  applies  to 
all  purchases  of  services  made  under 
multiple  award  contracts,  regardless  of 
whether  the  multiple  award  contracts 
were  entered  into  before,  on,  or  after  the 
effective  date  of  this  rule.  This  DFARS 
rule  contains  the  same  effective  date 
and  applicability  requirements. 
Contracting  officers  must  review  the 


terms  and  conditions  of  existing 
contracts  to  determine  if  modifications 
to  the  contracts  are  needed. 

8.  Exceptions  to  the  Rule 

Comment:  The  rule  should  provide  an 
exception  that  allows  a  sole-source 
follow-on  to  an  initially  placed  sole- 
source  order  with  adequate  justification 
and  legal  review. 

DoD  Response:  The  statute  does  not 
provide  this  authority.  Section  803 
authorizes  use  of  the  exceptions  in 
2304c(b)  which  allow  for  a  logical 
follow-on  to  a  task  or  delivery  order 
already  issued  on  a  competitive  basis, 

9.  Burden  on  Industry  and  Government 

Comment:  The  rule  is  difficult  to 
understand;  the  notification 
requirement  will  uimecessarily  slow 
down  the  acquisition  process  and 
increase  acquisition  costs;  and  it  will  be 
biudensome  for  each  company  to 
continuously  receive  solicitations  for 
work  they  have  no  interest  in 
performing. 

DoD  Response:  The  intent  of  the  rule 
is  to  ensure  fairness  by  requiring  a  fair 
notice,  fair  opportunity  to  respond,  and 
fair  consideration  of  offers.  The  value 
added  by  the  fairness  component  should 
outweigh  any  burdens  associated  with 
the  rule.  The  final  rule  was  drafted  to 
provide  as  much  flexibility  as  permitted 
by  Section  803. 

10.  Blanket  Purchase  Agreement  (BPA) 
Issues 

Comment:  The  rule  should  be  revised 
to  delete  the  overly  restrictive 
requirement  that  single  award  BPA  tasks 
or  services  be  firm-fixed-price,  as  this  is 
not  required  by  statute  or  policy.  The 
BPA  competition  requirements  in 
208,404-70{d)  should  apply  only  to  the 
initial  establishment  of  the  BPA,  and 
thereafter  the  traditional  Federal  Supply 
Schedule  rules  for  the  placement  of 
orders  should  apply. 

DoD  Response:  DoD  does  not  agree 
with  the  respondent's  recommendation 
regarding  the  use  of  traditional  Federal 
Supply  Schedule  rules  for  placement  of 
orders,  as  this  is  contrary  to  the 
provisions  of  Section  803.  However,  as 
noted  above,  the  OFPP  Administrator 
intends  to  work  with  the  other  FAR 
Council  members  to  develop 
appropriate  FAR  coverage  addressing 
the  use  of  time-emd-materials  and  labor- 
hour  contracts  for  commercial  item 
acquisitions,  including  safeguards  that 
are  needed  to  effectively  protect  the 
government's  interest  when  these 
contractual  arrangements  are  used. 


1 1 .  Ordering  Procedures 

Comment:  The  ordering  procedures  in 
the  proposed  rule  were  derived  from 
FAR  16.505(b)(1).  which  was  based 
upon  the  fair  opportunity  requirements 
of  the  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA).  Section  803 
displaced  the  ordering  procedures 
under  FASA.  Therefore,  appropriate 
revisions  should  be  made  to  the  rule. 
e.g.,  the  statement  in  216.505- 
70(d)(3)(ii)  to  "Not  use  any  method 
(such  as  allocation  or  designation  of  any 
preferred  awardee)"  is  unnecessary  and 
confuses  the  issue,  because  Section  803 
now  requires  that  orders  be  placed  on  a 
competitive  basis  that  affords  all 
contractors  a  fair  opportunity  to  submit 
an  offer.  Obviously,  an  allocation 
method  caimot  be  used  under  the 
Section  803  description  of  competitive 
basis,  so  there  is  no  need  to  mention 
this  issue. 

DoD  Response:  DoD  agrees  that 
language  in  the  proposed  rule  at 
216,505-70(d)(3)(i)  through  (iv)  and 
216.505-70(e)(2)  and  (3)  is  not  essential 
given  that  the  rule  makes  competition 
requirements  clear. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
rule  clarifies  and  strengthens  existing 
FAR  requirements  for  competition  in 
the  placement  of  orders  under  multiple 
award  contracts.  The  rule  makes  no 
change  to  preferences  afforded  small 
business  concerns  under  FAR 
8.404(b)(6)  for  the  placement  of  orders 
against  Federal  Supply  Schedules.  FAR 
8.404(b)(6)  specifies  that  contracting 
officers  should  (1)  consider  including 
one  or  more  small,  women-owned 
small,  and/or  small  disadvantaged 
business  schedule  contractors)  when 
conducting  evaluations  and  before 
placing  an  order;  and  (2)  for  orders 
exceeding  the  micro-purchase 
threshold,  give  preference  to  the  items 
of  small  business  concerns  when  two  or 
more  items  at  the  same  delivered  price 
will  satisfy  the  requirement. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  anv  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 
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List  of  Subjects  in  48  CFR  Parts  208  and 
216 

Clovfrnmt'nt  procurement. 

Michele  P.  Peterson, 

ExtTuthe  Editor.  Defense  Acquisition 

Hegulations  Cuunril 

Therefore,  48  CFR  Parts  208  and  2\b 
are  amended  as  follows: 

1   The  authontv  citation  for  48  CFR 
[^arts  lOH  and  21b  continues  to  read  as 

follows; 

Authority:  41  li.S.C.  421  and  48  CFR 

ChrtpttT  1 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2.  The  heading  of  Subpart  208.4  is 
revised  to  read  as  follows: 

Subpart  208.4— Federal  Supply 
Schedules 

3.  Section  208.404  is  amended  by 
adding  paragraph  (h)  to  read  as  follows; 

208.404    Using  schedules. 

*         *  *  «  • 

(b)  Ordering  procedures  for  optional 
use  schedules — 

(2)  Orders  exceeding  the  micro- 
purchase  threshold  but  not  exceeding 
the  maximum  order  threshold.  The 
procedures  at  FAR  8.404(b)(2).  regarding 
review  of  catalogs  or  pricelists  of  at  least 
three  schedule  contactors,  do  not  apply 
to  orders  for  services  e.xceeding 
5100,000.  Instead,  use  the  procedures  at 
208.404-70. 

(3)  Orders  exceeding  the  maximum 
order  threshold. 

(i)  For  orders  for  services  exceeding 
$100,000,  use  the  procedures  at 
208.404-70  in  addition  to  the 
procedures  at  FAR  8.404(b)(31(i). 

(7)  Documentation.  For  orders  for 
services  exceeding  5100,000.  use  the 
procedures  at  208.404-70  in  addition  to 
the  procedures  at  FAR  8.404(b)(7). 

4.  Section  208.404-70  is  added  to 
read  as  follows: 

208.404-70     Additional  ordering 
procedures  for  services. 

(a)  This  subsection — 

(1)  Implements  Section  803  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002  (Pub.  L   107-107);  and 

(2)  Also  applies  to  orders  plac:ed  by 
non-DoD  agencies  on  behalf  of  DoD. 

(b)  Each  order  for  services  exct^iding 
5100,000  shall  be  placed  on  a 
competitive  basis  in  accordance  with 
paragraph  (c)  of  this  subsection,  unless 
the  contracting  officer  waives  this 
requirement  on  the  basis  of  a  written 
determination  that — 


( 1)  One  of  the  circumstances 
described  at  FAR  lfi.505(b)(2)(i)  through 
(iii)  applies  to  the  order:  or 

(2)  A  statute  expressly  authorizes  or 
requires  that  the  purchase  be  made  from 
a  specified  source. 

(i  )  .^n  order  for  services  exceeding 
.Si 00.000  In  placed  on  a  competitive 
basis  only  if  the  contracting  officer 
provides  a  fair  notice  of  the  intent  to 
make  the  purchase,  including  a 
des{  ription  of  the  work  the  contractor 
shall  perform  and  the  basis  upon  which 
the  contracting  officer  will  make  the 
selection,  to — 

( 1 )  As  manv  schedule  contractors  as 
practicable,  consistent  with  market 
research  appropriate  to  the 
circumstances,  to  reasonably  ensure  that 
offers  will  be  received  from  at  least 
three  contractors  that  can  fulfill  the 
work  requirements,  and  the  contracting 
officer — 

(i)(A)  Receives  offers  from  at  least 
three  contractors  that  can  fulfill  the 
work  requirements;  or 

(B)  Determines  in  writing  that  no 
additional  contractors  that  can  fulfill  the 
work  requirements  could  be  identified 
despite  reasonable  efforts  to  do  so 
(documentation  should  clearly  explain 
efforts  made  to  obtain  offers  from  at 
least  three  contractors);  and 

(ii)  Ensures  all  offers  received  are 
fairly  considered;  or 

(2)  .\11  contractors  offering  the 
required  services  under  the  applicable 
multiple  award  schedule,  and  affords  all 
contractors  responding  to  the  notice  a 
fair  opportunity  to  submit  an  offer  and 
have  that  offer  fairly  considered.  Posting 
of  a  request  for  quotations  on  the 
tleneral  Services  Administration's 
electronic  quote  system,  "e-Buy"  [http:/ 
/w'ww. gsaAdvantage.gov].  is  one 
medium  for  providing  fair  notice  to  all 
contractors  as  required  by  this 
paragraph  (c). 

(d)  Single  and  multiple  blanket 
purchase  agreements  (BPAs)  may  be 
established  against  Federal  Supplv 
Schedules  (see  FAR  8.404(b)(4))  if  the 
contracting  officer — 

(1)  Follows  the  procedures  in 
paragraphs  (b)  and  (c)  of  this  subsection; 

(2)(i)  For  a  single  BPA,  defines  the 
individual  tasks  to  be  performed;  or 

(ii)  For  multiple  BPAs,  forwards  the 
statement  of  work  and  the  selection 
criteria  to  all  multiple  BPA  holders 
before  placing  orders;  and 

(3)  Reviews  established  BPAs  no  less 
than  annuallv  to  determine  whether  the 
BPA  still  represents  the  best  value. 

(e)  Orders  placed  against  Federal 
Supply  Schedules  may  be  credited 
toward  the  ordering  agencv's  small 
business  goals  (see  FAR  8.404(b)(6)). 


PART  216— TYPES  OF  CONTRACTS 

.5.  Section  216.501-1  is  added  to  read 

as  follows: 

216.501-1     Definitions. 

Multiple  award  contract,  as  used  in 
this  subpart,  means — 

(1)  A  multiple  award  task  order 
ccmtract  entered  into  in  accordance  with 
FAR  16.504(c):  or 

(2)  Any  other  indefinite-delivery, 
indefinite-quantity  contract  that  an 
agency  enters  into  with  two  or  more 
sources  under  the  same  solicitation. 

6.  Section  216.505-70  is  added  to 
read  as  follows; 

216.505-70    Orders  for  services  under 
multiple  award  contracts. 

(a)  This  subsection — 

(1)  Implements  Section  803  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2002  (Pub.  L.  107-107); 

(2)  Applies  to  orders  for  services 
exceeding  $100,000  placed  under 
multiple  award  contracts,  instead  of  the 
procedures  at  FAR  16.505(b)(1)  and  (2) 
(see  Subpart  208.4  for  procedures 
applicable  to  orders  placed  against 
Federal  Supplv  Schedules): 

(3)  Also  applies  to  orders  placed  by 
non-DoD  agencies  on  behalf  of  DoD:  and 

(4)  Does  not  apply  to  orders  for 
architect-engineer  services,  which  shall 
be  placed  in  accordance  with  the 
procedures  in  FAR  subpart  36.6. 

(b)  Each  order  for  services  exceeding 
5100.000  shall  be  placed  on  a 
competitive  basis  in  accordance  with 
paragraph  (c)  of  this  subsection,  unless 
the  contracting  officer  waives  this 
requirement  on  the  basis  of  a  written 
determination  that — 

(1)  One  of  the  circumstances 
described  at  FAR  16.505(b)(2)(i)  through 
(iv)  applies  to  the  order;  or 

(2)  A  statute  expressly  authorizes  or 
requires  that  the  purchase  be  made  from 
a  specified  source. 

(c)  An  order  for  services  exceeding 
5100.000  is  placed  on  a  competitive 
basis  only  if  the  contracting  officer — 

(1)  Provides  a  fair  notice  of  the  intent 
to  make  the  purchase,  including  a 
description  of  the  work  the  contractor 
shall  perform  and  the  basis  upon  which 
the  contracting  officer  will  make  the 
selection,  to  all  contractors  offering  the 
required  services  under  the  multiple 
award  contract:  and 

(2)  Affords  all  contractors  responding 
to  the  notice  a  fair  opportunity  to 
submit  an  offer  and  have  that  offer  fairly 
considered. 

(d)  When  using  the  procedures  in  this 
subsection — 

(1)  The  contracting  officer  should 
keep  contractor  submission 
requirements  to  a  minimum; 
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(2)  The  contracting  officer  may  use 
streamlined  procedures,  including  oral 
presentations; 

(3)  The  competition  requirements  in 
FAR  part  6  and  the  policies  in  FAR 
subpart  15.3  do  not  apply  to  the 
ordering  process,  but  the  contracting 
officer  shall  consider  price  or  cost  under 
each  order  as  one  of  the  factors  in  the 
selection  decision;  and 

(4)  The  contracting  officer  should 
consider  past  performance  on  earlier 
orders  under  the  contract,  including 
quality,  timeliness,  and  cost  control. 

(FR  Doc.  02-27110  Filed  10-24-02;  8:4.5  am] 
BILUNG  CODE  5001-08-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  201 
[DFARS  Case  2002-D021] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contracting 
Officer  Qualifications 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 


SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  824  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2002.  Section  824 
revised  the  qualification  requirements 
that  a  new  entrant  into  the  contracting 
field  must  meet  in  order  to  serve  as  a 
contracting  officer  with  authority  to 
award  or  administer  contracts  exceeding 
the  simplified  acquisition  threshold. 
EFFECTIVE  DATE:  October  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  Defense  Acquisition 
RegulaUons  Council.  OUSD  (AT&L)  DP 
(DAR),  IMD  3C132,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telephone  (703)  602-0326;  facsimile 
(703)  602-0350.  Please  cite  DFARS  Case 
2002-D021. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  revises  DFARS 
201.603-2  to  implement  Section  824  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2002  (Public  Law  107- 
107).  Section  824  amended  10  U.S.C. 
1724  to  revise  the  qualification 
requirements  that  a  new  entrant  into  the 
contracting  field  must  meet  in  order  to 
serve  as  a  contracting  officer  with 
authority  to  award  or  administer 
contracts  exceeding  the  simplified 
acquisition  threshold.  The  revised 
qualifications  include  a  requirement  for 
a  baccalaureate  degree  and  24  semester 


credit  hours  of  study  in  a  business- 
related  discipline. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 
effect  beyond  the  internal  operating 
procedures  of  DoD.  Therefore, 
publication  for  public  comment  is  not 
required.  However,  DoD  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case 
2002-D021. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501 ,  et  seq. 

List  of  Subjects  in  48  CFR  Part  201 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  part  201  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  201  continues  to  read  as  follows; 

Autliority:  41  U.S.C.  421  and  48  CIFR 
Chapter  1. 

PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

2.  Section  201.603-2  is  revised  to  read 
as  follows: 

201 .603-2    Selection. 

(1)  In  accordance  with  10  U.S.C.  1724. 
in  order  to  qualify  to  serve  as  a 
contracting  officer  with  authority  to 
award  or  administer  contracts  for 
amounts  above  the  simplified 
acquisition  threshold,  a  person  must — 

(i)  Have  completed  all  contracting 
courses  required  for  a  contracting  officer 
to  serve  in  the  grade  in  which  the 
employee  or  member  of  the  armed 
forces  will  serve: 

(ii)  Have  at  least  2  years  experience  in 
a  contracting  position: 

(iii)  Have — 

(A)  Received  a  baccalaureate  degree 
from  an  accredited  educational 
institution;  and 

(B)  Completed  at  least  24  semester 
credit  hours,  or  equivalent,  of  study 
from  an  accredited  institution  of  higher 
education  in  any  of  the  following 


disciplines:  accounting,  business 
finance,  law,  contracts,  purchasing, 
economics,  industrial  management, 
marketing,  quantitative  methods,  and 
organization  and  management;  and 

(iv)  Meet  such  additional 
requirements,  based  on  the  dollar  \  aluo 
and  complexity  of  the  contracts 
awarded  or  administered  in  the 
position,  as  may  be  established  by  the 
Secretary'  of  Defense. 

(2)  The  qualification  requirements  in 
paragraph  (l)(iii)  of  this  subsection  do 
not  applv  to  a  DoD  employee  or  member 
of  the  armed  forces  who — 

(i)  On  or  before  September  30.  2000. 
occupied — 

(A)  A  contracting  officer  position  with 
authority  to  award  or  administer 
contracts  above  the  simplified 
acquisition  threshold;  or 

(B)  A  position  either  as  an  employee 
in  the  GS-1102  occupational  series  or  a 
member  of  the  armed  forces  in  an 
occupational  specialty  similar  to  the 
GS-1102  series: 

(ii)  Is  in  a  contingency  contracting 
force;  or 

(iii)  Is  an  individual  appointed  to  a  3- 
vear  developmental  position, 
information  on  developmental 
opportunities  is  contained  in  DoD 
Manual  5000. 52-M,  Acquisition  Career 
Development  Program. 

(3)  Waivers  to  the  requirements  in 
paragraph  (1)  of  this  subsection  may  be 
authorized.  Information  on  waivers  is 
contained  in  DoD  Manual  5000. 52-M. 

|FR  Uo<..  02-27107  Filed  l()-24-U2,  H:45  am] 

BILLING  CODE  5001-08-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  208,  239,  251,  and  252 
[DFARS  Case  2000-D023] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Enterprise 
Software  Agreements 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  DoD  has  i.ssued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  policy  pertaining  to  the 
use  of  enterprise  software  agreements 
for  the  acquisition  of  commercial 
software  and  software  maintenance. 
EFFECTIVE  DATE:  October  25.  2002 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  Defense  Acquisition 
Regulations  Council,  OUSD  (AT&L)  DP 
(DAR),  IMD  3C132.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0326:  facsimile 
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(703)  602-0350  Please  cite  DFARS  Case 

2000-D023. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  adds  a  new  DFARS  Subpart 
208.74  to  address  the  use  of  enterprise 
software  agreements  for  the  acquisition 
of  commercial  software  and  software 
maintenance  in  accordance  with  the 
DoD  Enterprise  Software  Initiative.  This 
initiative  promotes  the  use  of  enterprise 
software  agreements  with  contractors 
that  offer  DoD  favorable  terms  and 
pricing  for  commercial  software  and 
related  services.  Associated  DFARS 
changes  are  made  in  Parts  208.  239,  251. 
and  252. 

DoD  published  a  proposed  rule  at  67 
FR  4231  on  [anuary-  29,  2002.  Five 
sources  submitted  comments  on  the 
proposed  rule.  DoD  considered  all 
comments  in  the  development  of  the 
final  rule.  A  discussion  of  the  comments 
is  provided  below: 

Comment:  Due  to  a  lack  of  central 
budget  control,  "profit  centers"  cannot 
bargain  as  a  unit  to  establish  an 
Enterprise  Software  Agreement  (ESA). 
and  vendors  must  contract  with  each 
organization  individually  DoD 
Response:  The  lack  of  a  centralized 
approach  to  DoD  software  budgeting  is 
a  prime  reason  for  the  existence  of  the 
Enterprise  Software  Initiative  (ESI).  Bv 
consolidating  established  department 
and  agencv  requirements  for 
commercial  software,  ESI  gains  pricing 
and  terms  concessions  not  normally 
available  to  the  individual  or  the  small 
command  buyer 

Comment:  New  vendors  may  be  at  a 
competitive  disadvantage.  Lack  of 
objective  performance  criteria  will  deny 
new  vendors  the  opportunity  to 
compete  on  merit  versus  familiarity 
DoD  Response:  ESI  does  not  eliminate 
the  need  for  acquisition  planning  and 
market  research.  Use  of  ESAs  is  not 
mandatory,  but  must  be  considered  only 
when  requirements  for  products 
available  under  the  agreements  have 
alreadv  been  established. 

Comment:  The  term  "most  favored 
customer"  at  208.7403(e)(2)  is  vague 
and  should  be  eliminated  from  the  rule. 
DoD  Response:  The  intent  is  to  give  the 
software  product  manager  (SPM)  the 
opportunity  to  adjust  the  ESA  to 
provide  the  best  value  to  the  customer. 
The  language  at  208.7403(e)(2)  has  been 
revised  to  more  clearly  convey  this 
intent. 

Comment:  The  rule  will  reduce  the 
number  of  vendors  able  to  market  and 
sell  commercial  software  pniducts  to 
DoD  DoD  Response:  Authorized 
commercial  resellers  with  General 
Services  Administration  (GSA)  Federal 


Supply  Schedules  are  eligible  to  carry 
ESAs  for  commercial  software  products. 
In  this  sense,  the  software  manufacturer 
determines  the  universe  of  potentially 
eligible  resellers,  and  the  resellers 
themselves  decide  whether  or  not  to 
apply  for  and  maintain  a  GSA  Schedule, 
and  whether  or  not  to  comply  with  the 
terms  and  conditions  of  a  DoD  ESA. 

CAymment:The  "nonstandard" 
methods  of  the  rule  may  encourage 
software  manufacturers  to  keep 
products  off  ESAs.  DoD  Response:  The 
use  of  blanket  purchase  agreements 
against  GSA  Schedules  is  a  standard 
DoD  acquisition  practice.  There  is  no 
evidence  to  indicate  that  this  rule  will 
discourage  manufacturers  from  seeking 
ESAs  or  from  placing  commercial 
products  on  ESAs. 

Comment:  Industrial  funding  fees  will 
cancel  potential  savings  of  volume 
purchases.  DoD  Response:  No  additional 
resources  are  required  to  manage  ESAs. 
DoD  ESAs  result  in  lower  overhead  for 
contract  maintenance  and  result  in  net 
savings  or  cost  avoidance  for  the 
Government. 

Comment:  Use  of  BPAs  against  GSA 
Schedules  for  the  acquisition  of 
software  implies  incorporation  of  the 
clause  at  FAR  52.227-14,  Rights  of  Data. 
This  clause  may  conflict  with  DoD 
policy  on  intellectual  property  rights 
and  uses.  The  rule  should  follow  DoD, 
not  GSA,  policy.  DoD  Response:  Use  of 
BPAs  against  GSA  Schedules  is  a 
standard  acquisition  practice  in  DoD 
and  is  in  accordance  with  FAR  subpart 
8.4  and  DFARS  subpart  208.4. 

Comment:  Customized  terms  and 
conditions  must  often  be  negotiated. 
The  90-day  process  for  allowing  the 
SPM  to  negotiate  on  behalf  of  the 
purchaser  adds  needless  delay  and  cost. 
DoD  Response:  Many  ESAs  contain 
special  provisions  for  pricing  and  other 
terms  and  conditions.  Should  those 
provisions  not  be  sufficient,  the  SPM  is 
given  up  to  90  days  to  renegotiate  the 
ESA.  Historically,  the  turn-around  time 
has  been  much  quicker  than  90  days. 
However,  purchasers  have  the  option  to 
pursue  a  waiver  to  the  use  of  the  ESA 
if  the  SPM  cannot  negotiate  satisfactory 
terms  and  conditions  within  the 
purchaser's  recjuired  timeframe. 

Comment:  The  use  of  the  term 
"commercial  software  or  related 
services  such  as  software  maintenance" 
is  overly  broad.  The  phrase  "related 
services"  should  be  deleted.  DoD 
Response:  The  phrase  "related  services" 
does  address  a  broad  range  of  services. 
It  is  the  intent  of  ESI  to  address  software 
asset  management  across  the  spectrum 
and  throughout  the  life  cycle  of 
enterprise  software  management,  rather 


than  limit  its  scope  to  software 
acquisition  and  software  maintenance. 

Comment:  The  term  "software 
maintenance"  should  be  defined.  DoD 
Response:  A  definition  of  "software 
maintenance"  has  been  added  at 
208.7401. 

Comment:  Read  literally,  the  rule 
could  require  DoD  customers  to  acquire 
hardware  without  preloaded  software. 
DoD  Response:  The  rule  is  not  intended 
to  preclude  the  acquisition  of  preloaded 
software  with  computers  from  the 
original  equipment  manufacturer.  The 
language  at  208.7400(a)  has  been  revised 
to  clarify  the  intent. 

Comment:  The  rule  appears  to 
support  the  development  of  software 
acquisition  processes  without  the 
benefit  of  public  comment.  This  may 
result  in  processes  inconsistent  with 
Federal  Acquisition  Streamlining  Act 
requirements  pertaining  to  the 
acquisition  of  commercial  items.  DoD 
Response:  DoD  policy  is  to  make 
maximum  practical  use  of  GSA 
Schedules,  and  ESI  has  established 
BPAs  against  GSA  Schedules  for  DoD 
use.  Software  asset  management 
encompasses  all  aspects  of  life-cycle 
management.  Should  any  elements  of 
implementing  the  software  asset 
management  process  require  public 
conunent.  those  elements  will  be 
published  accordingly  as  has  been  done 
for  this  DFARS  rule. 

Comment:  Software  manufacturers 
and  resellers  cannot  be  expected  to  offer 
the  favorable  terms  and  discounts 
sought  through  ESI  without  DoD's 
commitment  to  purchase  the  quantities 
that  result  in  the  lowest  prices.  There  is 
no  evidence  that  DoD  is  willing  or  is 
able  to  make  such  a  commitment.  DoD 
Response:  Many  manufacturers  and 
resellers  have  offered  favorable  terms 
and  conditions  without  a  commitment 
to  specific  quantities,  for  a  chance  at 
increased  market  share  or  additional 
DoD  exposure. 

Comment:  The  acquisition  procedures 
in  208.7403  should  be  revised  for  clarity 
and  for  consistency  with  DoD  Chief 
Information  Officer  Guidance  and 
Policy  Memorandum  No.  12-8430  dated 
July  26.  2000.  pertaining  to 
requirements  for  use  of  ESAs,  rationale 
for  use  of  alternate  sources,  and 
reimbursement  of  funds  to  the  SPM. 
DoD  Response:  This  section  has  been 
revised  to  clarify  procedures  for 
determining  when  use  of  an  ESA  is 
appropriate,  and  to  clarify 
documentation  requirements  when  use 
of  an  alternate  source  is  deemed 
necessary.  However.  SPM 
reimbursement  of  funds  is  a  procedure 
handled  outside  of  the  contracting 
arena,  and.  therefore,  is  not  considered 
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appropriate  for  inclusion  in  this  DFARS 

rule. 
This  rule  was  not  subject  to  Office  of 

Management  and  Budget  review  under 

Executive  Order  12866,  dated 

September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  at  seq., 
because  most  enterprise  software 
agreements  are  blanket  purchase 
agreements  established  under  Federal 
Supply  Schedules.  Establishment  of 
such  agreements  is  already  permitted  by 
section  8,404(b)(4)  of  the  Federal 
Acquisition  Regulation. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Parts  208. 
239,  251,  and  252 

Goverrmient  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council 

Therefore.  48  CFR  Parts  208,  239.  251. 
and  252  are  amended  as  follows: 

1 .  The  authority  citation  for  48  CFR 
Parts  208,  239,  251,  and  252  continues 
to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  208— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

2.  Section  208.001  is  amended  by 
revising  paragraph  (a)(l){v)  to  read  as 
follows: 

208.001     Priorities  for  use  of  Government 
supply  sources. 

(a)(l)(v)  See  Subpart  208.70. 
Coordinated  Acquisition,  and  Subpart 
208.74,  Enterprise  Software  Agreements. 

***** 

3.  Subpart  208,74  is  added  to  read  as 
follows: 

Subpart  208.74— Enterprise  Software 
Agreements 


208.7400 
208.7401 
208.7402 
208.7403 


Scope  of  subpart. 

Definitions. 

General. 

Acquisition  procedures. 


208.7400    Scope  of  subpart. 

This  subpart  prescribes  policy  and 
procedures  for  acquisition  of 


commercial  software  and  software 
maintenance,  including  software  and 
software  maintenance  that  is  acquired — 

(a)  As  part  of  a  system  or  system 
upgrade,  where  practicable; 

(b)  Under  a  service  contract: 

(c)  Under  a  contract  or  agreement 
administered  by  another  agency  [e.g.. 
under  an  interagency  agreement); 

(d)  Under  a  Federal  Supply  Schedule 
contract  or  blanket  purchase  agreement 
established  in  accordance  with  FAR 
8.404(b)(4);  or 

(e)  By  a  contractor  that  is  authorized 
to  order  From  a  Government  supply 
source  pursuant  to  FAR  51,101. 

208.7401  Definitions. 

As  used  in  this  subpart — 

Enterprise  software  agreement  means 
an  agreement  or  a  contract  that  is  used 
to  acquire  designated  commercial 
software  or  related  services  such  as 
software  maintenance. 

Enterprise  Software  Initiative  means 
an  initiative  led  by  the  DoD  Chief 
Information  Officer  to  develop  processes 
for  DoD-wide  software  asset 
management. 

Golden  Disk  means  a  purchased 
license  or  entitlement  to  distribute  an 
unlimited  or  bulk  number  of  copies  of 
software  throughout  DoD. 

Software  maintenance  means  services 
normally  provided  by  a  software 
company  as  standard  services  at 
established  catalog  or  market  prices, 
e.g.,  the  right  to  receive  and  use 
upgraded  versions  of  software,  updates, 
and  revisions. 

Software  product  manager  means  the 
Govermnent  official  who  manages  an 
enterprise  software  agreement, 

208.7402  General. 

Departments  and  agencies  shall  fulfill 
requirements  for  commercial  software 
and  related  services,  such  as  software 
maintenance,  in  accordance  with  the 
DoD  Enterprise  Software  Initiative  (ESI) 
(see  Web  site  at  http://\M^'w.don- 
imit.navy.mil/esi}.  ESI  promotes  the  use 
of  enterprise  software  agreements 
(ESAs)  with  contractors  that  allow  DoD 
to  obtain  favorable  terms  and  pricing  for 
commercial  software  and  related 
services.  ESI  does  not  dictate  the 
products  or  services  to  be  acquired. 

208.7403  Acquisition  procedures. 

(a)  After  requirements  are  determined, 
the  requiring  official  shall  review  the 
information  at  the  ESI  website  to 
determine  if  the  required  commercial 
software  or  related  services  are  available 
from  DoD  inventory  [e.g..  Golden  Disks 
and  DoD-wide  software  maintenance 
agreements).  If  the  software  or  services 
are  available,  the  requiring  official  shall 
fulfill  the  requirement  from  the  DoD 
inventory. 


(b)  If  the  required  commercial 
software  or  related  services  are  not  in 
the  DoD  inventory,  and  not  on  an  ESA. 
the  contracting  officer  or  requiring 
official  may  fulfill  the  requirement  by 
other  means.  Existing  ESAs  are  listed  on 
the  ESI  website. 

(c)  If  the  commercial  software  or 
related  services  are  on  an  ESA,  the 
contracting  officer  or  requiring  official 
shall  review  the  terms  and  conditions 
and  prices  in  accordance  with  otherwise 
applicable  source  selection 
requirements. 

(d)  If  an  ESA's  terms  and  conditions 
and  prices  represent  the  best  value  to 
the  Government,  the  contracting  officer 
or  requiring  official  shall  fulfill  the 
requirement  for  software  or  services 
through  the  ESA. 

(e)  If  existing  ESAs  do  not  represent 
the  best  value  to  the  Government,  the 
software  product  manager  (SPM)  shall 
be  given  an  opportunity  to  provide  the 
same  or  a  better  value  to  the 
Government  under  the  ESAs  before  the 
contracting  officer  or  requiring  official 
mav  continue  with  alternate  acquisition 
methods. 

(1)  The  contracting  officer  or  requiring 
official  shall  notify  the  SPM  of  specific 
concerns  about  existing  ESA  terms  and 
conditions  or  prices  through  the  ESI 
webpage. 

(2)  The  SPM  shall  consider  adjusting, 
within  the  scope  of  the  ESA,  terms  and 
conditions  or  prices  to  provide  the  best 
value  to  the  customer. 

(i)  Within  3  working  days,  the  SPM 
shall— 

(A)  Update  the  l.SA; 

(B)  Provide  an  estimated  date  by 
which  the  update  will  be  accomplished: 
or 

(C)  Inform  the  contracting  officer  or 
requiring  official  that  no  change  will  be 
made  to  the  ESA. 

(ii)  If  the  SPM  informs  the  contracting 
officer  or  requiring  official  that  no 
change  will  be  made  to  the  ESA  terms 
and  conditions  or  prices,  the  contracting 
officer  or  requiring  official  may  fulfill 
the  requirement  by  other  means. 

(iii)  If  the  SPM  does  not  respond 
within  3  working  days  or  does  not  plan 
to  adjust  the  ESA  within  90  days,  the 
contracting  officer  or  requiring  official 
may  fulfill  the  requirement  by  other 
means. 

(3)  A  management  official  designated 
by  the  department  or  agency  may  waive 
the  requirement  to  obtain  commercial 
software  or  related  ser\ices  through  an 
ESA  after  the  steps  in  paragraphs  (e)(1) 
and  (e)(2)(i)  of  this  section  are  complete. 
The  rationale  for  use  of  an  alternate 
source  shall  be  included  in  the  waiver 
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request  and  shall  be  provided  to  the 
SPM. 

PART  239— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

4  Subpart  239.1  is  added  to  read  as 
follows; 

Subpart  239.1— General 


Sec. 
239.101 


Policy. 


239.101  Policy. 

See  Subpart  208.74  when  acquiring 
commercial  software  or  software 
maintenance. 

PART  251— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

5.  Section  251.102  is  amended  as 
follows: 
a  By  revising  paragraph  if); 

b.  In  Table  51-1.  by  revising 
paragraph  1.. 

c.  In  Table  51-1.  in  paragraph  2.b.(l) 
in  the  last  sentence,  and  in  paragraph 
2.b.(2)  in  the  last  sentence,  by  removing 
"telefax"  and  adding  in  its  place 
"facsimile';  and 

d.  In  Table  51-1.  by  adding  paragraph 
2.C.  to  read  as  follows: 

251 .1 02  Authorization  to  use  Government 
supply  sources. 

•         •         *         •         * 

(f)  The  authorizing  agency  is  also 
responsible  for  promptly  considering 
requests  of  the  DoD  supply  source  for 
authoritv  to  refuse  to  honor  requisitions 
from  a  contractor  that  is  indebted  to 
DoD  and  has  failed  to  pay  proper 
invoices  in  a  timely  manner 

Table  51-1,  Authorization  To  Purchase 
From  Government  Supply  Sources 

***** 

1.  You  are  hereby  authorized  to  u.se 
Government  sources  in  performing 
Contract  No. for 

[insert  applicable 

military  department  or  defense  agency]. 

as  follows:  (Insert 

applicable  purchasing  authority  given  to 

the  contractor.! 
2   *    .    * 

c.  Enterprise  Software  Initiative.  Place 
orders  in  accordance  with  the  terms  and 
conditions  of  the  attached  Enterprise 
Software  .^greementls),  or  instructions 
for  obtaining  commercial  software  or 
software  maintenance  from  Enterprise 
Software  Initiative  inventories,  and  this 
authorization,  .\ttach  a  copv  of  this 
authorization  to  the  order  (unless  a  copy 
was  previously  furnished  to  the 
Enterprise  Software  Agreement 
contractor). 


Insert  the  following  statement  in  the 
order: 

This  order  is  placed  under  written 

authorization  from  dated 

(* ).  In  the  event  of  any 

inconsistency  between  the  terms  and 
conditions  of  this  order,  and  those  of  the 
Enterprise  Software  Agreement,  the 
latter  will  govern. 


PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6  Section  252.251-7000  is  amended 
as  follows: 

a  By  revising  the  clause  date  and 
paragraph  (a); 

b.  By  removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  through  (f) 
as  paragraphs  (b)  through  (e);  and 

c.  In  newlv  designated  paragraph 
(cK4).  in  the  last  sentence,  by  removing 
"Such"  and  adding  in  its  place  "The". 
The  revised  text  reads  as  follows: 

252.251-7000    Ordering  From  Government 
Supply  Sources. 


Ordering  from  Government  Supply  Sources 
KMT  2002) 

(a|  VVlien  pla(  ing  urders  under  Federal 
Supply  Schedules.  Personal  Property 
Kehdbililation  Price  Schedules,  or  Enterprise 
.Siiftwarc  .•\greements.  the  Contractor  shall 
follow  the  terms  of  the  applicable  schedule 
or  agreement  ami  .luthorizalion.  Ini  lude  in 
each  order: 

(1)  A  copv  of  the  authorization  (unless  a 

(  opv  was  ()reviouslv  furnished  to  the  Federal 
Supply  .Schedule.  Personal  Property 
Kehabilitation  Price  Schedule,  or  Enterprise 
Software  .'Xgreemeiit  i ontractor). 

(2)  The  followinx  statement   .\ny  price 
reductions  negotiated  as  part  of  an  Enterprise 
Software  Agreement  issued  under  a  Federal 
Supply  .Schedule  contract  shall  control.  In 
the  event  of  any  other  inconsistencies 
between  an  Enterprise  .Software  Agreement, 
established  as  a  Federal  Supply  Schedule 
blanket  purchase  agreement,  and  the  Federal 
Supply  S(  hedule  (ontrai  t,  the  latter  shall 
govern 

(3)  The  I  ompleted  address(es)  to  which  the 
Contractor's  mail,  freight,  and  billing 
documents  ,ire  tn  be  directed. 
***** 

(FR  Doc  02-27109  Filed  10-24-02;  8:4.S  am] 

BILLING  CODE  5001  -OS-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212,  226,  and  237 
[DFARS  Case  2000-0306] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Performance- 
Based  Contracting  Using  Federal 
Acquisition  Regulation  Part  12 
Procedures 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  821(b)  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2001.  Section  821(b) 
permits  DoD  to  treat  certain 
performance-based  service  contracts  and 
task  orders  as  contracts  for  the 
procurement  of  commercial  items. 
EFFECTIVE  DATE:  October  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Haberlin,  Defense  Acquisition 
Regulations  Council,  OUSD  (AT&L)  DP 
(DAR).  IMD  3C132,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0289;  facsimile 
(703)  602-0350.  Please  cite  DFARS  Case 
200O-D3O6. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  revises  and  finalizes  the 
interim  rule  published  at  66  FR  63335 
on  December  6,  2001.  The  rule 
implements  Section  821(b)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Public  Law  106-398). 
Section  821(b)  permits  DoD  to  use 
Federal  Acquisition  Regulation  (FAR) 
Part  12  (Acquisition  of  Commercial 
Items)  procedures  for  performance- 
based  service  contracts  and  task  orders, 
if  certain  conditions  are  met. 

Four  respondents  submitted 
comments  on  the  interim  rule.  A 
discussion  of  the  comments  is  provided 
below: 

Comment:  The  rule  appears  to 
contradict  the  language  in  FAR  Subpart 
13.5,  which  permits  the  use  of 
simplified  procedures  for  the 
acquisition  of  commercial  items  in 
amounts  exceeding  the  simplified 
acquisition  threshold  but  not  exceeding 
S5  million.  Section  212.102  of  the  rule 
prohibits  the  use  of  FAR  Subpart  13.5 
procedures  when  using  FAR  Part  12  for 
acquisitions  that  are  performance-based. 
DoD  Response:  Do  not  concur.  FAR 
12.102  authorizes  the  use  of  FAR  Part  12 
in  conjunction  with  FAR  Part  13,  14,  or 
15,  when  acquiring  supplies  or  services 
that  meet  the  definition  of  commercial 
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item  at  FAR  2.101.  DFARS  212.102 
provides  additional  authority  for  use  of 
FAR  Part  12  to  acquire  services  that  do 
not  meet  the  definition  of  commercial 
item,  when  performance-based 
contracting  methods  are  used. 
Therefore,  the  prohibition  against  use  of 
FAR  Subpart  13.5  in  conjunction  with 
FAR  Part  12  applies  only  to 
performance-based  contracts  for  services 
that  do  not  meet  the  definition  of 
commercial  item  but  can  be  acquired 
using  FAR  Part  12  pursuant  to  the 
authority  in  DFARS  212.102. 
Comment:  The  statement  in 
212.102(a)(i)  specifying  that  the  rule 
applies  to  contracts  or  task  orders  ".  .  . 
entered  into  on  or  before  October  30, 
2003"  should  be  changed  to  apply  to 
contracts  or  task  orders  ".  .  .entered 
into  after  October  30.  2000,  but  before 
October  30,  2003."  The  statute  became 
effective  on  October  30.  2000.  and  this 
new  authority  is  not  available  to  task 
orders  that  were  awarded  prior  to  that 
date,  but  would  be  applicable  to  task 
orders  awarded  after  that  date  even 
though  the  contract  was  awarded  before 
October  30,  2000.  DoD  Response:  Do  not 
concur.  The  interim  rule  became 
effective  on  December  6,  2001.  Since 
this  date  is  in  the  past,  there  is  no  need 
to  include  it  in  the  DFARS  text.  In 
addition,  the  rule,  as  written,  does  not 
preclude  application  to  task  orders 
issued  under  contracts  that  were 
awarded  before  the  rule  became 
effective. 

Comment:  The  statement  in 
212.102(a)(i)  that  requires  the  use  of 
quality  assurance  surveillance  plans 
should  be  deleted  fttjm  the  rule.  While 
such  plans  are  a  common  best  practice 
for  performance-based  contracts,  this 
requirement  is  not  part  of  the  statute 
and,  therefore,  is  not  "in  accordance 
with  the  Act."  DoD  Response:  Do  not 
concur.  While  quality  assurance 
surveillance  plans  are  not  specifically 
addressed  in  the  statute,  this 
requirement  should  be  retained,  because 
the  plans  are  an  element  of 
performance-based  contracting.  See  FAR 
Subpart  37.6,  which  establishes  quality 
assurance  as  a  component  of 
performance-based  contracting. 

Comment:  The  statement  in 
212.102(a)(i)  that  permits  application  of 
the  rule  if  award  is  made  "to  an  entity 
that  provides  similar  services  at  the 
same  time  to  the  general  public  imder 
terms  and  conditions  similar  to  those  in 
the  contract"  should  be  changed  to  add, 
at  the  end,  the  phrase  "or  task  order." 
Under  the  law,  it  is  clear  that  the  two 
similarity  tests  are  appropriately 
applied  at  either  the  contract  level  or  at 
the  task  order  level.  DoD  Response: 
Concur.  The  statement  has  been 


amended  to  add  the  phrase  "or  task 
order." 

Comment:  The  cross-reference  text  at 
237.601  should  be  changed  from  'See 
212.102  for  the  use  of  FAR  Part  12 
procedures  with  performance-based 
contracting"  to  "See  212.102  for 
additional  authority  and  specific 
conditions  where  it  is  appropriate  to  use 
FAR  Part  1 2  procedures  with 
performance-based  contracting."  This 
change  is  necessarv  to  avoid  any 
misconception  that  DFARS  212.102 
contains  the  only  provisions  for  use  of 
FAR  Part  12  for  performance-based 
contracts.  Public  Law  106-398  clearly 
established  these  conditions  as  an 
additional  incentive  for  use  of  the 
performance-based  service  contract 
under  FAR  Part  12.  DoD  Response:  Do 
not  concur.  The  change  is  not  necessary, 
as  the  DFARS  does  not  indicate  such  a 
limitation. 

Comme/if;  The  text  at  212.102(a)(ii) 
should  be  changed  from  "*   *   *  modify 
paragraph  (a)  of  the  clause  at  FAR 
52.212-4*    *    *"to"*    *    *  tailor 
paragraph  (a)  of  the  clause  at  FAR 
52.212-4*   *    *"  DoD  Response;  Concur. 
The  word  "tailor"  is  consistent  with  the 
terminology  used  in  FAR  Part  12.  This 
change  has  been  made  in  the  final  rule. 

Comment:  The  statement  in 
212.102(a)(i)  that  permits  application  of 
the  rule  if  award  is  made  "to  an  entity 
that  provides  similar  services  at  the 
same  time  to  the  general  public  *   *   *" 
may  exclude  some  small  businesses, 
including  8(a)  and  native-owned  firms, 
that  focus  their  efforts  on  Government 
contracts.  DoD  Response:  Partially 
concur.  Firms  that  direct  their  efforts 
exclusively  toward  providing  services  to 
the  Government  will  not  meet  this 
condition  of  the  rule.  However,  this 
condition  was  established  by  Section 
821(b)  of  Public  Law  106-398  and 
cannot  be  deleted. 

Comment:  The  rule  reclassifies  all 
service  contracts  of  less  than  $5  million 
as  subject  to  FAR  Part  12  procedures. 
DFARS  226.104(1)  precludes  use  of  the 
clause  at  252.226-7001,  Utihzation  of 
Indian  Organizations  and  hidian-Owned 
Economic  Enterprises— DoD  Contracts, 
in  any  contract  that  uses  FAR  Part  1 2 
procedures.  Therefore,  this  rule 
eliminates  all  service  contracts  of  less 
than  $5  million  from  the  Indian 
Incentive  Program,  thereby  causing 
significemt  harm  to  Native  American 
service  companies  and  Indian  Tribal 
Corporations.  DoD  should  remove  the 
Part  12  exclusion  from  the  clause 
prescription  at  DFARS  226.104(1).  DoD 
Response:  Partially  concur.  DoD  does 
not  agree  that  the  rule  reclassifies  all 
service  contracts  of  less  than  $5  million 
as  subject  to  FAR  Part  12.  The  rule  is 


limited  to  performance-based 
contracting  for  ser\     es  that  meet 
specific  criteria;  D   J  does  agree  that,  as 
the  interim  rule  w  s  written,  the  Indian 
Incentive  Program  could  not  be  used  for 
any  performance-based  service  contracts 
awarded  using  FAR  Part  12  procedures. 
The  FAR  Part  12  exclusion  at  DFARS 
226.104  was  established  prior  to  this 
rule  and  was  intended  to  apply  to  the 
acquisition  of  supplies  and  services  that 
meet  the  definition  of  commercial  item 
at  FAR  2.101.  Since  this  rule  permits  the 
use  of  FAR  Part  12  procedures  for 
acquisition  of  services  that  do  not  meet 
the  definition  of  commercial  item. 
DFARS  226.104  has  been  amended  to 
clarify  that  there  is  no  restriction  on  use 
of  the  clause  at  252.226-7001  in 
performance-based  contracts  for  services 
that  either  are  not  commercial  items,  or 
are  treated  as  commercial  items  solely 
as  a  result  of  the  authority  in  212.102. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatorv 
Flexibility  Act.  5  U.S.C.  601,  et  seq.  The 
rule  permits  the  use  of  FAR  Part  12 
procedures  for  the  award  of  certain 
performance-based  service  contracts  and 
task  orders.  While  the  use  of  FAR  Part 
12  procedures  will  improve  the 
efficiency  of  contracting  for  these 
services,  the  economic  impact  on  small 
entities  will  not  be  substantial. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  applv  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501 .  et  seq. 

List  of  Subjects  in  48  CFR  Parts  212, 
226,  and  237 

Government  procurement. 

Michele  P.  Peterson. 

Executive  Editor.  Defense  Acquisition 
Regulations  Council 

Interim  Rule  Adopted  as  Final  With 
Changes 

Accordingly,  the  interim  rule 
amending  48  CFR  Parts  212  and  237. 
which  was  published  at  66  FR  63335  on 
December  6,  2001,  is  adopted  as  a  final 
rule  with  the  following  changes: 

1.  The  authority  citation  for  48  CFR 
Parts  212,  226,  and  237  continues  to 
read  as  follows: 
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Authority:  41  ISC  421  and  48  CFR 
Chapter  1 

PART  212— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2.  Section  212.102  is  revised  to  read 
as  follows: 

212.102    Applicability. 

(a){i)  In  accordance  with  Section  821 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  2001  (Pub.  L.  106- 
398),  the  contracting  officer  also  may 
use  F.\R  Part  12  for  any  performance- 
based  contracting  for  services  if  the 
contract  or  task  order — 

(A!  Is  not  awarded  using  the 
procedures  in  F.\R  Subpart  13.5; 

(B)  Is  entered  into  on  or  before 
October  30.  2003. 

(C)  Has  a  value  of  S5  million  or  less; 

(D)  Meets  the  definition  of 
performance-based  contracting  at  FAR 
2.101; 

(E)  Uses  quality  assurance 
surveillance  plans; 

(F)  Includes  performance  incentives 
where  appropriate; 

(G)  Specifies  a  firm-fixed  price;  and 

(H)  Is  awarded  to  an  entity  that 
provides  similar  services  at  the  same 
time  to  the  general  public  under  terms 
and  conditions  similar  to  those  in  the 
contract  or  task  order. 

(ii)  In  exercising  the  authority 
specified  in  paragraph  (a)(i)  of  this 
section,  the  contracting  officer  should 
tailor  paragraph  (a)  of  the  clause  at  FAR 
52.212-4  as  may  be  necessary  to  ensure 
the  contract's  remedies  adequately 
protect  the  Governments  interests. 

PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

3.  Section  226.104  is  revised  to  read 
as  follows: 

226. 1 04    Contract  clause. 

Use  the  clause  at  252  226-7001. 
Utilization  of  Indian  Organizations  and 
Indian-Owned  Economic  Enterprises — 
DoD  Contracts,  in  solicitations  and 
contracts  for  supplies  or  services  that — 

(l){i)  Are  other  than  commercial 

items;  or 

(ii)  Qualifv  to  use  FAR  Part  12 
procedures  solely  through  the  authority 
in  212.102.  and 

(2)  Are  expected  to  exceed  the 
simplified  acquisition  threshold. 

(FR  Doc.  02-27108  Filed  10-24-02;  8;45  ami 
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DEPARTMENT  OF  DEFENSE 

43  CFR  Part  252 
[DFARS  Case  2002-IX)28] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Caribbean 
Basin  Country — Honduras 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  DoD  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  Honduras  to  the  list  of 
Caribbean  Basin  countries  whose 
products  DoD  may  acquire  under  the 
Trade  Agreements  Act,  in  accordance 
with  a  determination  of  the  United 
States  Trade  Representative. 
EFFECTIVE  DATE:  October  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amv  Williams,  Defense  Acquisition 
Regulations  (Council. 
OUSn{AT&L)DP(DAR).  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0328; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2002-D028. 
SUPPLEMENTARY  INFORMATION: 

A.  Backji;round 

This  final  rule  amends  the  clauses  at 
DFARS  252.22.5-7007,  Buy  American 
.\ct -Trade  Agreements — Balance  of 
Pavmenfs  Program,  and  252.225-7021, 
Trade  .Agreements,  to  add  Honduras  to 
the  definition  of  "(Caribbean  Basin 
country  ■■  The  rule  implements  the 
direction  of  the  United  States  Trade 
Representative  to  treat  the  products  of 
Honduras  as  eligible  products  in 
acquisitions  subject  to  the  Trade 
Agreements  Act  (67  FR  46239,  luly  12, 
2002). 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

This  rule  will  not  have  a  significant 
cost  or  administrative  impact  on 
contractors  or  offerors,  or  a  significant 
effect  beyond  the  internal  operating 
procedures  of  DoD.  Therefore, 
publication  for  public  comment  is  not 
required.  However,  DoD  will  consider 
comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case 
2002-D028 

C.  Paperwork  Reduction  Act 

The  Paperw(jrk  Reduction  Act  does 
not  apply  b*M;ause  the  rule  does  not 
impose  any  information  collection 


requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  252 

Government  procurement. 

Michele  P.  Peterson, 

Exfcutive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  252  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  252  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.225-7007    [Amended] 

2.  Section  252.225-7007  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
•(OCT  2002)";  and 

b.  In  paragraph  (a)(1)  by  adding,  in 
alphabetical  order,  "Honduras'  to  the 
list  of  countries. 

252.225-7021     [Amended] 

3.  Section  252.225-7021  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"(OCT  2002)";  and 

b.  In  paragraph  (a)(1)  by  adding,  in 
alphabetical  order,  "Honduras"  to  the 
list  of  countries. 

[FR  Doc.  02-27105  Filed  10-24-02;  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020430101-2101-01;  I.D. 
101102F] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  inseason  Action  16- 
-Adjustment  of  the  Commercial  Fishery 
from  the  Oregon-California  Border  to 
the  Humboldt  South  Jetty 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

C-ommerce. 

ACTION:  Inseason  adjustment;  request  for 

comments, 

summary:  NMFS  announces  that  the 
commercial  salmon  fishery  in  the  area 
from  the  Oregon-California  Border  to  the 
Humboldt  South  Jetty,  was  modified  to 
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close  at  midnight  on  Friday,  September 
20.  2002,  and  then  reopen  Thursday, 
September  26,  2002.  through  midnight 
on  Friday.  September  27,  2002.  On 
September  19.  2002,  the  Northwest 
Regional  Administrator,  NMFS 
(Regional  Administrator),  determined 
that  available  catch  and  effort  data 
indicated  that  the  quota  of  10,000 
Chinook  salmon  would  be  reached  by 
September  20,  2002.  However,  after 
reevaluating  the  available  catch  and 
effort  data  on  September  24.  2002.  it 
was  found  that  there  was  enough 
salmon  left  in  the  chinook  quota  to 
allow  an  additional  2  days  of  fishing. 
These  actions  were  necessary  to 
conform  to  the  2002  management  goals. 
DATES:  Closure  in  the  area  from  the 
Oregon-California  Border  to  the 
Humboldt  South  Jetty  effective  2359 
hours  local  time  (l.t.),  September  20, 

2002; 

Reopening  in  the  area  from  the 
Oregon-California  Border  to  the 
Humboldt  South  Jetty  effective  0001 
hours  l.t.,  September  26,  2002,  through 
2359  hours  l.t,,  September  27,  2002, 
after  which  the  fishery  will  remain 
closed  until  opened  through  an 
additional  inseason  action,  which  will 
be  published  in  the  Federal  Register  for 
the  west  coast  salmon  fisheries,  or  until 
the  effective  date  of  the  year  2003 
management  measures. 

Comments  will  be  accepted  through 
November  12,  2002. 
addresses:  Comments  on  this  action 
must  be  mailed  to  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  NOAA,  7600  Sand  Point 
Way  N.E.,  Bldg.  1,  Seattle.  WA  98115- 
0070;  or  faxed  to  206-526-6376;  or  Rod 
Mclimis.  Acting  Regional 
Administrator,  Southwest  Region. 
NMFS,  NOAA,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4132;  or  faxed  to  562-980-4018. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  modified  the 
season  for  the  commercial  salmon 
fishery  in  the  area  ft-om  the  Oregon- 
California  Border  to  the  Humboldt 
South  Jetty,  to  close  at  midnight  on 
Friday,  September  20,  2002,  and  then 
reopen  Thursday,  September  26,  2002, 
through  midnight  on  Friday,  September 
27,  2002.  On  September  19.  2002.  the 
Northwest  Regional  Administrator, 


NMFS  (Regional  Administrator), 
determined  that  available  catch  and 
effort  data  indicated  that  the  quota  of 
10,000  chinook  salmon  would  be 
reached  by  September  20,  2002. 
However,  after  reevaluating  the 
available  catch  and  effort  data  on 
September  24,  2002,  it  was  found  that 
there  was  enough  salmon  left  in  the 
chinook  quota  to  allow  an  additional  2 
days  of  fishing.  Automatic  season 
closures  based  on  quotas  are  authorized 
by  regulations  at  50  CFR  660,409(a)(l), 
and  modification  of  fishing  seasons  is 
authorized  by  regulations  at  50  CFR 
660.409(b)(l)(i). 

In  the  2002  armual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7.  2002),  NMFS 
announced  the  commercial  fishery  for 
all  salmon  except  coho  in  the  area  from 
the  Oregon-California  Border  to  the 
Humboldt  South  Jetty  would  open 
August  16,  2002,  through  the  earlier  of 
August  30,  2002,  or  an  3,000-chinook 
quota,  and  September  1,  2002.  through 
the  earlier  of  September  30,  2002,  or  a 
10,000-chinook  quota.  The  area  also 
had  a  possession  and  landing  limit  of  40 
fish  per  day,  with  all  fish  required  to  be 
landed  within  the  area  and  within  24 
hours  of  any  closure  of  the  fishery. 

On  September  19,  2002,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Memagement  Council  (Council)  and  the 
California  Department  Fish  and  Game 
(CDFG)  by  conference  call.  Information 
related  to  catch  to  date,  the  chinook 
catch  rate,  and  effort  data  indicated  that 
it  was  likely  that  the  chinook  quota 
would  be  reached  by  Friday,  September 
20,  2002,  As  a  result,  the  State  of 
California  recommended,  and  the 
Regional  Administrator  concurred,  that 
the  area  from  the  Oregon-California 
Border  to  the  Humboldt  South  Jetty 
close  effective  at  midnight  on  Friday, 
September  20,  2002.  All  other 
restrictions  that  apply  to  this  fishery 
remained  in  effect  as  announced  in  the 
2002  annual  management  measures.  In 
addition,  the  parties  agreed  to 
reevaluate  the  fishery  the  following 
week  and  assess  the  possibility  of 
further  open  fishing  periods  if  the  catch 
estimates  turned  out  to  be  low. 

On  September  24,  2002,  the  Regional 
Administrator  again  consulted  with 
representatives  of  the  Council  and  the 
CDFG  by  conference  call.  Information 
related  to  catch  to  date,  the  chinook 
catch  rate,  and  effort  data  indicated  that 
there  was  enough  chinook  left  in  the 
quota  to  allow  2  more  days  of  fishing. 
As  a  result,  the  State  of  California 
recommended,  and  the  Regional 
Administrator  concurred,  that  the 
commercial  salmon  fishery  in  the  area 


from  the  Oregon-California  Border  to  the 
Humboldt  South  Jetty  should  be 
modified  to  reopen  Thursday, 
September  26,  2002,  through  midnight 
on  Friday,  September  27.  2002,  to  access 
the  available  chinook  left  in  the  quota. 
In  addition,  the  landing  restriction 
language  was  modified  to  a  possession 
and  landing  limit  of  40  fish  per  day, 
with  no  vessel  landing  or  delivering 
more  than  80  chinook  for  the  entire  2 
day  open  period,  all  fish  required  to  be 
landed  within  the  area  and  within  24 
hours  of  the  fishery  closure. 
Additionally,  salmon  caught  outside  the 
open  area  were  not  allowed  to  be  landed 
in  the  area  until  after  midnight  on 
Saturday,  September  28,  2002.  This 
final  modification  was  needed  to  clarify 
the  intent  of  the  landing  restriction  and 
minimize  complications  related  to  catch 
accounting  that  may  result  from  landing 
salmon  from  outside  the  catch  area.  All 
other  restrictions  that  applied  to  this 
fishery  remained  in  effect  as  announced 
in  the  2002  annual  management 
measures  and  subsequent  inseason 
actions. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  actions 
recommended  by  the  States.  The  States 
manage  the  fisheries  in  State  waters 
adjacent  to  the  areas  of  the  U.S. 
exclusive  economic  zone  in  accordance 
with  this  Federal  action.  As  provided  by 
the  inseason  notice  procedures  of  50 
CFR  660.411  (a)(2).  actual  notice  to 
fishers  of  the  above  described  actions 
were  given  prior  to  the  effective  dates  by 
telephone  hotline  number  206-526- 
6667  and  800-662-9825,  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz. 

These  actions  do  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunitv  for  public  comment 
under  5  U.S.C.  553(b)(B).  or  delaying  the 
effectiveness  of  this  rule  for  30  days 
under  5  U.S.C.  553(d)(3),  because  such 
notification  and  delay  is  impracticable 
and  contrary  to  the  public  interest.  As 
previously  noted,  actual  notice  of  these 
actions  was  provided  to  fishers  through 
telephone  hotline  and  radio  notification. 
These  actions  comply  with  the 
requirements  of  the  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7,  2002)  and  the  West 
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Coast  Salmon  Plan.  PrK)r  notup  and 
npprjrtunitv  for  public  comment  i> 
impracticablt'  because  N'MF'S  diui  the 
State  agencies  have  insuffic  lent  tune  to 
provide  for  prior  notice  and  the 
opportunitv  for  public:  commcmt 
between  the  time  the  fisher\'  c :at(  h  and 
effort  data  are  c:ollectc?d  to  determine  tht 
extent  of  the  fisheries,  anci  the  time  ttie 
limits  to  whic  h  the  fisherv  must  be  in 
place   Moreover,  such  prior  notice  and 


the  opportunitv  for  public  comment  is 
contrary  to  the  public  interest  because  it 
does  not  allow  fishers  appropriately 
(  cintrolled  acctiss  to  the  available  fish  at 
the  time  thev  are  available 

The  .\A  finds  good  cause  to  waive  the 
.<(V-dav  dcdav  in  effKc:tivt>ness  required 
under  5  ISC   553(d)(3).  A  delay  in 
effec  tiveness  of  this  action  would  not 
allow  fishers  appropriately  controlled 
a(  c  t'ss  to  the  available  fish  at  the  time 
thev  are  available. 


This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  Authority:  IH  I'.S.C.  1801  ft 

srq 

Dated:  October  21.  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fi',heries.  Xational  Marine  Fisheries  Service. 
[FR  Doc.  02-27262  Filed  10-24-02:  8:45  am] 
BILLING  CODE  3510-22-S 
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Proposed  Rules 


Federal  Register 

Vol,   (u.   No.   207 
Fridav,  October  I'-).  2001: 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-38-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Braclcett 
Aircraft  Company,  Bracl(ett  Single 
Screen  Air  Filter 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Brackett 
Aircraft  Company  (Brackett)  single 
screen  air  filter  assemblies  that  are 
installed  on  airplanes.  This  proposed 
AD  would  require  you  to  check  the 
Brackett  single  screen  air  filter  assembly 
for  correct  installation.  This  proposed 
AD  would  also  require  you  to  install  an 
additional  screen,  replace  the  Brackett 
single  screen  air  filter  assembly  with  a 
double  screen  filter,  or  replace  with 
another  approved  design  filter  at  a 
specified  time.  This  proposed  AD  is  the 
result  of  several  reports  of  service 
difficulties  of  incorrect  installation  of 
the  air  filters.  The  actions  specified  by 
this  proposed  AD  are  intended  to  detect 
and  correct  incorrect  installation  of  the 
air  filter,  which  could  result  in  failure 
of  the  air  filter.  Such  failure  could  lead 
to  engine/turbocharger  ingestion  of  the 
air  filter  foam  element. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  November  26,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-38-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 


electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-38-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Brackett  Aircraft  Company.  7052 
Government  Wav.  Kingman,  Arizona 
86401;  telephone:  (928)  757-4009; 
facsimile:  (928)  757-4433.  You  may  also 
view  this  information  at  the  Rules 
Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Pesuit,  Aerospace  Engineer.  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard; 
telephone:  (562)  627-5251;  facsimile: 
(562)627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modif>'  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 


Hoiv  Can  1  Be  Sure  FAA  Heceivts  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  vour  mailed  comments,  vou 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
■■Comments  to  Docket  No.  20U2-(;E-:38- 
AD."  We  will  date  stamp  and  mail  th»' 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  FAA  has  received  several  reports 
of  service  difficulties  of  incorrect 
installation  of  the  Brackett  single  screen 
air  filters  on  Cessna  206  and  210  serie- 
airplanes  that  incorporate  Supplemental 
Type  Certificate  (STC)  No,  SA71GL  A 
safety  recommendation  was  issued  b\ 
FAA  that  recommended  corrective 
action  as  a  result  of  a  fatal  accident 
involving  a  Cessna  Model  T210N 
airplane. 

Investigation  of  this  accident  revealed 
that  the  air  filter  assembly  had  been 
installed  with  the  screen  incorrectly 
positioned  on  the  upstream  side  of  the 
frame.  Incorrect  installation  of  the  air 
filter  assembly  resulted  in  portions  of 
the  air  filter  foam  element  entering  the 
turbocharger  compressor  inlet. 

We  determined  this  to  be  the  cause  of 
the  reported  power  loss.  The 
manufacturer  has  developed  a  double 
screen  air  filter  that  precludes  incorrect 
air  filter  installation. 

What  Are  the  Consequences  it  the 
Condition  Is  Not  Corrected^ 

If  not  detected  and  corrected,  the  air 
filter  foam  element  could  be  ingested 
into  the  engine/turbocharger 
compressor.  This  condition  could  lead 
to  loss  of  power  during  a  critical  phase 
of  flight. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided^ 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 

this  document  exists  or  could  develop 

on  type  design  aircraft  that 

incorporate  a  Brackett  single  screen 

air  filter  assembly; 
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— The  Brdckett  Mnglc  sc  reen  air  filter 
assemblies  should  be  irnmediatt-lv 
inspected  for  correct  installation  and 
eventually  replaced:  ancl 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition 

What  Would  This  Proposed  AD  Rrquirp'' 

This  proposed  AD  would  require  yuu 
to  visually  or  by  touch  check  the 
Brackett  single  screen  air  filter  asstii.ilv 
for  correct  installation.  This  propose. 
AD  would  also  require  vou  to  add  a 

Lat)or  cost 


^(■(ond  s(  reen.  replace  the  Brackett 
single  screen  air  filter  with  a  double 
N(  reen  filter,  or  replace  with  another 
approved  design  filter  at  a  specified 
time 

Cost  Impact 

How  Miiiiv  Airplanes  Would  This 
Proposed  AD  Impact'' 

We  estimate  that  this  proposed  AD 
affeits  2,000  airplanes  in  the  IJ.S, 
registry. 


What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  replacements: 


Paris  cost 


1  worktiour  «  S60  =  S60 


Total  cost 
per  airplane 


Total  cost  on  U.S. 
operators 


$44 


$104 


$104  X  2,000 
$208,000 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities^ 

The  regulations  proposed  herein 
would  not  have  a  substantial  direc  t 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  E.xecutive  CJrder  l,n.l_' 

Would  This  Proposed  AD  Involvf'  n 
Significant  Rule  or  Regulator,-  Action' 

For  the  reasons  discussed  above,  1 
certifv  that  this  proposed  action  (1)  is 
not  a    significant  regulatory  action" 
under  E.xecutive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Reguldtorv  Policies  and  Procedures  (44 


FK  1 1():U,  Februarv-  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act  A  copy  of  the  draft 
regulatorv  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket   A  copv  of  it  mav  be  obtained  by 
(  ontac  ting  the  Rules  Docket  at  the 
lo(  ation  [)rovided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safet\ ,  Safet\' 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  bv  the  Administrator, 
the  Federal  .Aviation  Administration 
[iroposes  to  amend  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011  J,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Brackett  Aircraft  Company:  Docket  No. 
2002-C:E-.38-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Brackett  single  screen  air 
filter  assemblies,  part  number  BA-2410.  that 
,ire  installed  on,  but  not  limited  to,  the 
following  aircraft  that  are  certificated  in  any 
(  attigorv  and  incorporate  Supplemental  Tvpe 
Certificate  (STC)  No.  SA71GL: 


Cessna  model 


Senal  Nos 


TP206A  TP206B   TP206C.  TP206D    TP206E   TU206A   TU206B.  TU206C.  TU206D.  TU206E.  TU206F,     All  senal  numbers 

TU206G  and  T207A 


210 


All  equipped  with  air  conditioning 


T210F.  T210G  T210H.  T210J,  T210K,  T210L,  T210M,  T210N.  210R,  and  T210R All  serial  numbers 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  an  aircraft 
equipped  with  one  of  the  affected  single 
screen  air  filters  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  (jf/f/ress-" 
The  actions  specified  b\  this  .\U  are  intended 
to  detect  and  correct  im  nrrei  t  inslHllation  ot 
the  air  filter,  which  could  result  m  Idiluri'  ot 
the  air  filter.  Such  tailurr  i  (.mlii  Iciii  tn 


engine.'turbocharger  ingestion  of  the  air  filter 
foam  element 

(d)  What  actions  must  I  accomplish  to 
iiddress  this  problem  ■'To  address  this 
[iroblcni.  \iuj  must  accomplish  the  following: 
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Actions 


Compliance 


Procedures 


(1)  Visually  or  by  touch  check  the  single  screen 
Brackett  air  filter  assembly  (part  number  (P/ 
N)  BA-2410)  to  ensure  that  it  is  installed  with 
the  screen  on  the  down  stream  side  of  the  fil- 
ter assembly.  Accomplish  the  following; 
(i)  Remove  both  upper  engine  cowlings, 
(ii)  Open  the  altemate  air  access  door  lo- 
cated on  the  right  side  of  the  engine 
compartment  by  applying  pressure, 
(iii)  While  viewing  through  the  altemate  air 
access  door,  use  an  inspection  mirror 
and  light  to  check  that  the  screen  is  in- 
stalled on  the  down  stream  side  ot  the 
filter  assembly;  OR 
(iv)  Partially  insert  a  hand  into  the  open  al- 
temate air  access  door  and  touch  the 
back  of  the  filter  element,  feeling  for  the 
presence  of  the  screen  or  absence  of 
the  screen. 


Within  ttie  next  25  hours  time  in  service  (TIS) 
after  the  effective  date  of  ttiis  AD 


(2)  Verify  that  the  BA-2410  air  filter  assembly 
has  screens  on  both  sides.  Install  an  addi- 
tional screen  P/N  2404-00  on  the  BA-2410 
air  filter  assembly  if  it  is  not  already  equipped 
with  screens  on  both  sides.  Alternatively,  re- 
place the  single  screen  Bracket  air  filter  as- 
sembly, P/N  BA-2410,  with  an  FAA-approved 
filter  that  is  not  Brackett  P/N  BA-2410 


(3)  You  may  accomplish  the  replacement  re- 
quired by  this  AD  instead  of  the  check  speci- 
fied in  paragraph  (d)(1)  of  this  AD 


(4)  Do  not  install,  on  any  affected  airplane,  any 
single  screen  Brackett  air  filter  assembly,  P/N 
BA-2410 


//  the  air  filter  assembly  is  installed  incorrectly: 
Prior  to  further  flighit  after  the  visual  or  by 
touch  check  required  by  paragraph  (d)(1)  of 
this  AD  //  ttie  air  filter  is  installed  correctly: 
Within  the  next  100  hours  TIS  after  the  ef- 
fective date  of  this  AD 


Ttie  owner/operator  holding  at  least  a  private 
pilot  certificate  as  authonzed  by  section 
43.7  of  the  Federal  Aviation  Regulations 
(14  CFR  43,7)  mav  accomplish  the  visual 
or  touch  check  c'  us  AD  Make  an  entry 
into  the  aircraft  n  rds  showing  compliance 
with  these  portic  ^  ot  the  AD  in  accordance 
with  section  43  9  of  the  Federal  Aviation 
Regulations  (14  CFR  43  9) 


In  accordance  with  the  applicable  airplane 
maintenance  instructions  The  owner  oper- 
ator may  not  accomplish  the  replacemenl 
modification,  unless  he  she  holds  the  prop- 
er mechsnic  authonzation 


Within  the  next  25  hours  TIS  after  the  effec-     In  accordance  with  the  applicable  airplane  or 
tive  date  of  this  AD  STC  supplied  maintenance  instructions 


As  of  the  effective  date  of  this  AD 


Not  applicable 


Note  1:  Corrective  action,  if  required,  must 
be  accomplished  by  appropriately  rated 
maintenance  personnel.  The  owner/operator 
may  not  accomplish  the  replacement/ 
modification,  unless  he/she  holds  the  proper 
mechanic  authorization. 

Note  2:  The  compliance  time  of  100  hours 
TIS  for  replacement  is  based  on  FAA  Safety 
Recommendation,  Control  Number  02.122, 
that  recommends  modifying  to  a  dual  screen 
configuration  at  100  hours  TIS. 

(e)  Can  I  comply  with  this  AD  in  any  other 
ivav?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Los  Angeles  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 


addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition.  spei:in(: 
actions  vou  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  ot 
compliance?  ConiacA  Roger  Pesuit,  Aerospace 
Engineer,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard;  telephone:  (562)  627-52.51: 
facsimile:  (562)  627-5210. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  ivith  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  ol 
the  documents  referenced'in  this  .\D  from 
Brackett  .^iri:raft  Company.  7052  Covernment 
Wav,  Kingman.  Arizona  86401:  telephone: 
(928)  757-4009:  facsimile:  (928)  757-4433. 
You  mav  view  these  documents  at  F.A.A. 
Central  Region.  Office  of  the  Regional 
Counsel.  901  Locust.  Room  506.  Kansas  City. 
Missouri  64106. 


Issued  in  Kansas  Cit\ .  Missmin.  on 
October  18.  2002. 
Michael  Gallagher. 

Manager.  Small  Airplane  Diredoniti.  Am  ratt 
Certification  Senice. 

|FR  Doc.  02-27197  Filed  10-24-02.  H;45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-32-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Model  1900D 
Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulomaking 

(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Model  1900D  airplanes.  This  proposed 
AD  would  require  you  to  inspect  the 
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alternating  current  (AC!)  inverter  and 
modif\-  the  AC!  inverter  and  inverter 
sync  wire  shield.  This  proposed  AD  is 
the  result  of  reports  that  electrical  noise 
causes  the  inverter  to  shut  down  in 
flight  with  loss  of  AC-powered  flight 
instruments  The  actions  specified  hv 
this  proposed  AD  are  intended  to 
prevent  elec:trital  noise  causing  the 
inverter  to  shut  down,  which  ( nuld 
result  in  failure  of  key  aircraft  t>lectri(al 
svstems   Such  failure  could  lead  to  loss 
of  flight  instruments  during  flight 
DATES:  The  Federal  Aviation 
Administration  (F.\A)  must  receive  anv 
comments  on  this  proposed  rule  on  or 
before  [anuarv  J,  200A 
ADDRESSES:  Submit  ( omment^  to  F.-\A. 
Central  Region.  Office  of  the  Regional 
(iounsel.  .Attention   RuU's  Docket  No 
2002-C;E-J2-.\D,  901  Locust.  Romii 
506.  Kansas  (jtv.  Missouri  fi4U)h   >'oii 
mav  view  anv  i  omments  at  this  lot  .itimi 
betwt'en  H  am   and  4  p  ni  ,  Moiidav 
through  Fridav.  except  Fecieral  holui.ivs 
You  mav  also  send  comments 
electrcmicalU'  to  the  following  address: 
9-ACE-7-D(H  kt'tdtau  tjnv  Comments 
sent  electronicallv  must  c  ontain 
"Docket  No.  2002-CE-J2-AD    m  th.' 
subject  line   If  vou  send  c  oiniiu'iits 
electronic;allv  as  attachecl  rlc(  tnuui 
files,  the  files  must  be  formatted  in 
Microsoft  Word  47  for  Windows  ur 
ASCII  text 

You  mav  get  service  informcitmn  that 
applies  to  this  proposed  AD  from 
Ravtheon  Aircraft  (iompanv,  4704  K 
Central,  Wichita,  Kansas  fi7201-OOH.T. 
telephone:  (800)  424-5.572  or  Cnhl  H7b- 
3140.  You  mav  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Dixon,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office 
(ACO),  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone:  (316) 
946-4152:  facsimile:  (  )16)  446-4407 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD" 

The  FAA  invites  comments  on  this 
proposed  rule.  You  mav  submit 
whatever  written  data,  views,  or 
arguments  you  choose  You  need  to 
include  the  rules  docket  number  anci 


submit  vour  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
\Ve  will  consider  all  comments  received 
im  or  before  the  clcjsing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received   Factual  information 
that  supports  vour  ideas  and  suggestions 
is  extremelv  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
.inci  determining  whether  we  need  to 
take  additional  rulemaking  action, 

Arp  There  Anv  Specific  Portions  of  This^ 
Proposed  AD  I  Should  Pav  Attention 

Tn' 

The  FAA  specifically  invites 
(  omments  on  the  overall  regulator^', 
CM  onomic  ,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  licked  to  modifv'  the  rule.  You 
mav  view  all  c:omments  we  receive 
tiefore  ,ind  after  the  c  losing  date  of  the 
rule  m  the  Rules  Docket.  We  will  file  a 
report  111  the  Rules  Docket  that 
summarizes  each  c:ontact  we  have  with 
the  pulilic  th.it  c:onc:erns  the;  substantive 
parts  of  this  [)roposed  AD 

How  Can  I  Be  Sure  FAA  Hereives  Mv 

(A>mment^ 

If  \(iu  want  FAA  to  acknowledge  the 
rec  eipt  of  vour  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
Comments  to  Docket  No   2002-C:E-32- 
.\D     We  will  date  stamp  anci  mail  the 
postcard  bac:k  to  vou. 

Discussion 

What  Events  Hove  Caused  This 
Proposed  AD'' 

The  FAA  has  rec:eived  nine  reports  of 
electric:al  noise  causing  the  alternating 
current  (AC)  inverter  to  shut  down  on 
certain  airplancis.  These  airplanes  are 
eciuipped  with  KCS  Electronics  AC 
Inverter  part  number  (P/N)  SPC-IO(PW), 
Mod  2.  serial  numbers  306  to  803.  The 
shut  down  of  the  inverter  resulted  in  the 
loss  of  the  electronic;  fiight  information 
svstem  (EFIS),  Radio  Magnetic  Indicator 
(RMl),  and  related  AC-powered  systems. 
Some  airplanes  experienced  the  loss  of 
engine  torque  indication. 

What  Are  the  Consequences  if  the 
Condition  Is  \'ot  Corrected' 

Such  failure  of  the  inverter  could  lead 
to  loss  of  flight  instruments  during  a 
c:ritic:al  phase  of  flight 


Is  There  Service  Information  That 
Applies  to  This  Subject? 

Raytheon  has  issued  Mandatory 
Service  Bulletin  SB  24-3215.  Rev.  1, 
issued  February  1999,  revised  June 
2001. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  includes 
procedures  for: 

— AC  inverter  inspection; 

— AC  inverter  modification;  and 

— AC  inverter  sync  wire  shield 
modification. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

^The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Raytheon  Model  1900D 
airplanes  of  the  same  type  design; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  232  airplanes  in  the  U.S,  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  AC  inverter 
inspection: 


Labor  cost 


Parts  cost 


Total  cost 
per  airplane 


Total  cost  on  US  operators 


2  workhours  ■  S60  =  S120  for  each  inverter 


No  cost  tor  parts 


$240     232  "  $240  =  $55,680 


We  estimate  the  following  ccists  to 
accomplish  anv  necessarv  \C  in\erter 


mc)dific:atic)n  that  would  be  required 
based  on  the  results  of  the  proposed 


inspection.  We  have  no  way  of 
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determining  the  number  of  airplanes 
that  may  need  such  modification: 


Labor  cost 


2  worktiours  x  $60  =  $120  for  each  inverter  ($240  per  aircraft) 


Parts  cost 
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Total  cost  per 
airplane 


S310 


S550  for  each 
airplane 


We  estimate  the  following  costs  to 
accomplish  any  necessary  AC  inverter 
sync  wire  shield  modification  that 
would  be  required  based  on  the  results 
of  the  proposed  inspection.  We  have  no 
way  of  determining  the  number  of 
airplanes  that  may  need  such 
modification: 


Labor  cost 

Parts  cost 

Total  cost 
per  airplane 

8  worktiours  x 
$60  =  $480  .... 

$6 

$486 

Compliance  Time  of  This  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
This  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  is  within  6  months  after  the  effective 
date  of  the  AD. 

Why  Is  the  Proposed  Compliance  Time 
Presented  in  Calendar  Time  Instead  of 
Hours  Time-in-Service  (TIS)? 

Failure  of  the  aircraft  AC  inverters  is 
only  unsafe  during  airplane  operation. 
However,  this  unsafe  condition  is  not  a 
result  of  the  number  of  times  the 
airplane  is  operated.  The  chance  of  this 
situation  occiuring  is  the  same  for  an 
airplane  with  50  hours  time-in-service 
(TIS)  as  it  would  be  for  an  airplane  with 
1,000  hours  TIS. 

For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  this 
proposed  AD  in  order  to  assure  that  the 
unsafe  condition  is  addressed  on  all 
airplanes  in  a  reasonable  time  period. 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket,  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

■  Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 


Federal  Aviation  Rc^gulatinns  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  c;itatic)n  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C.  lOtHg).  401  M.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §39,13  hv  adding  a 
new  airworthiness  direc:tive  [AD]  to 
read  as  follows: 

Ravtheon  Aircraft  Compan\:  Docket  No, 
'  2002-C".E-:<2-AU 

(a)  What  iiirplanrs  urr  allrctfd  /n  /iu.-.  AU  ' 
This  .\D  affcM:ts  the  fnliowing  airplane 
mc5ciels  and  serial  numbc^rs  that  arc 
certificated  in  any  c:ategor\': 

(1)  (irciuf)  J  Airplanes:  \U)di'\  I'lOOD,  serial 
numbers  I't-l  through  ri->2(ir), 

[2]  (jroup  2  Airplanes  Wndt'l  moolJ  serial 
numbers  rfc,-2f)6  througti  ri::-:iHH 

(:i)  Croup  3  Airplanes:  Model  mooD,  serial 
numbers  UE-389  through  TK^IO, 

(b)  Who  must  comply  wilh  this  AD'' 
.Anyone  who  wishes  to  upcrali'  any  of  the 
airplanes  identified  in  paragraph  (a)  ot  this 
,AD  must  c:ompiy  with  this  .Ml 

(c)  What  problem  does  this  All  address? 
The  ac:tiQns  spec:ified  by  this  AU  are  intended 
to  prevent  elec:lric:al  noise  c:ausing  the 
alternating  c  urrent  [AC]  inverter  to  shut 
down,  which  could  result  in  failure  ol  key 
aircraft  elec  tricjal  systems.  Such  failure  <  ould 
lead  to  loss  of  flight  instruments  during  a 
c:ritical  phase  of  flight 

Note  1:  Refer  to  paragraph  (a)  to  deteniiiiie 
if  your  airplane  is  assigned  to  (jfoup  1 .  C^ruup 
2,  or  Group  3.  If  your  airplane  is  assigned  to 
Group  1,  Ciroup  2,  or  (iroup  :\.  you  only  have 
to  ac:c:omplish  the  requirements  of  either 
paragraph  (d),  (e),  or  (f).  respei  tiveh  , 

(d)  What  actions  must  I  accomplish  to 
address  this  problem  If  I  have  a  Croup  1 
airplane':"  To  address  this  prohlem.  vou  must 
accomplish  the  following: 
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Actions 


Compliance 


Procedures 


(1 )  Inspect  the  AC  inverter  to  determine  if  the  KGS  Electronics  AC  Inverter  part 
number  (P  N)  SPC-IO(PW)   with  a  serial  number  in  the  range  of  306  through 
803  IS  installed  and  is  identified  as  Mod  2DD 
(i)  This  may  be  accomplished  by  checking  the  logtxx)k  and  positively  show- 
ing that  Mod  2DD  inverter  is  installed   A  person  holding  a  pilot's  certificate 
may  accomplish  this  check 
(ii)  If    by  checking  the  airplane  logbook  or  by  visual  inspection    it  can  be 
positively  shown  that  Mod  2DD  inverter  is  installed,  then  the  requirements 
of  paragraph  (d)(2)  of  this  AD  do  not  apply    You  must  make  an  entry  into 
the  aircraft  records  that  shows  compliance  with  this  portion  of  the  AD,  in 
accordance  with  section  43  9  of  the  Federal  Aviation  Regulations  (14  CFR 
43  9) 


Within  6  months 
after  the  effective 
date  of  this  AD 


In  accordance  with  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3215,  Rev  1,  issued  February 
1999,  revised  June  2001 . 


(2)  If  dunng  the  inspection  required  in  paragraph  (d)(1)    it  is  found  that  the  Mod 
2DD  inverter  is  not  installed  accomplish  the  AC  inverter  modification 


Before  further  flight      In  accordance  with  the  ACCOMPLISH- 


atter  the  para- 
graph (d)(1)  in- 
spection of  this 
AO 


MENT  INSTRUCTIONS  section  of 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3215,  Rev.  1,  issued  February 
1999,  revised  June  2001,  and  the 
Model  1900D  Airliner  Maintenance 
Manual. 


(3)  Inspect  the  AC  inverter  to  determine  if  STC  #SA00245WI-D  is  installed 

(I)  This  may  be  accomplished  by  checking  the  logtxxjk  and  [X)Sitively  show- 
ing that  STC  #SA00245WI-D  has  never  been  installed  A  person  holding 
a  pilot  s  certificate  may  accomplish  this  check 
(ii)  If  by  checking  the  logbook  or  visual  inspection  it  can  be  pxDsitively 
shown  that  STC  #SA00245WI-D  has  never  been  installed,  then  the  re- 
quirements of  paragraph  (d)(4)  of  this  AD  do  not  apply  You  must  make 
an  entry  into  the  aircraft  records  that  shows  compliance  with  this  portion 
of  the  AD  in  accordance  wrth  section  43  9  of  the  Federal  Aviation  Regula- 
tions (14  CFR  43  9) 


Within  6  months 
after  the  effective 
date  of  this  AD 


In  accordance  with  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3215,  Rev  1,  issued  February 
1999.  revised  June  2001 


(4)  If  dunng  the  inspection  required  in  paragraph  (d)(3)    STC  #SA00245WI-D  is 
found  installed   accomplish  the  AC  inverter  sync  wire  shield  modification 


(5)  Do  not  install   on  any  affected  airplane,  any  KGS  Electronics  AC  inverter  S/N 
between  306  through  803  not  identified  as  Mod  2DD 


Before  further  flight 
after  the  para- 
graph inspection 
of  this  AD 


As  of  the  effective 
date  of  this  AD 


(6)  Do  not  install  STC  #SA00245WI-D  on  any  airplane  unless  the  AC  inverter     As  of  the  effective 


modification  required  m  paragraph  id)(4i  ot  this  AD  is  accomplished 


date  of  this  AD 


In  accordance  with  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3215.  Rev  1,  issued  February 
1999.  revised  June  2001,  and  the 
Model  1900D  Airliner  Maintenance 
Manual 

Not  applicable. 


In  accordance  with  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of 
Raytf>eon  Aircraft  Service  Bulletin  SB 
24-3215,  Rev.  1,  issued  February 
1999,  revised  June  2001,  and  the 
Model  1900D  Airiiner  Maintenance 
Manual. 


(e)  What  iirtiiirT-  mu.'.f  /  <iti  nnip!i-^h  to  nidrc'^^  this  prohirm  if  I  have  a  Group  2  airplane'  To  address  this  problem,  you  must  accomplish 
the  foilowmg. 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  AC  inverter  to  determine  if  the  KGS  Electronics  AC  Inverter  part 
numtier  (P'N)  SPC-IO(PW)    with  a  serial  numtier  in  the  range  of  306  through 
803  IS  installed  and  is  identified  as  Mod  2DD 
(i)  This  may  tie  accomplished  by  checking  the  logbook  and  positively  show- 
ing that  Mod  2DD  inverter  is  installed  A  person  holding  a  pilot's  certificate 
may  accomplish  this  check 
(II)  If   by  checking  the  airplane  logbook  or  visual  inspection,  it  can  be  posi- 
tively shown  that  Mod  2DD  inverter  is  installed,  then  the  requirements  of 
paragraphs  (e)(2)  of  this  AD  do  not  apply    You  must  make  an  entry  into 
the  aircraft  records  that  shows  compliance  with  this  portion  of  the  AD,  in 
accordance  with  section  43  9  of  the  Federal  Aviation  Regulations  (14  CFR 
43.9). 


Within  6  months 
after  the  effective 
date  of  this  AD 


In  accordance  with  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3215.  Revl.  issued  February 
1999.  revised  June  2001. 
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Actions 


Compliance 


Procedures 


(2)  If  during  the  inspection  required  in  paragraph  (e)(11 
stalled,  accomplish  the  AC  inverter  modification. 


Mod  2DD  is  not  in- 


Before  further  flight 
after  the  para- 
graph (e)(1)  in- 
spection of  this 
AD. 


In  accordance  with  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  ot 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3215.  Revl.  issued  February 
1999.  revised  June  2001,  and  the 
Model  1900D  Airliner  Maintenance 
Manual. 


Within  6  months 
after  the  effective 
date  of  this  AD. 


In  accordance  with  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  ot 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3215,  Revl,  issued  February 
1999.  revised  June  2001.  and  the 
Model  1900D  Airliner  Maintenance 
Manual. 


(4)  Do  not  install,  on  any  aftected  airplane,  any  KGS  Electronics  AC  inverter  S/N    As  of  the  effective       Not  applicable 
between  306  through  803  not  identified  as  Mod  2DD.  date  of  this  AD. 


(f)  What  actions  must  I  accomplish  to  address  this  problem  if  I  have  a  Group  3  airplane' To  address  this  problem,  you  must  ,i(  c  nmplish 
the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  AC  inverter  to  determine  if  the  KGS  Electronics  AC  Inverter  part 
number  (P/N)  SPC-IO(PW),  with  a  serial  number  in  the  range  of  306  through 
803,  is  installed  and  is  identified  as  Mod  2DD. 
(i)  This  may  be  accomplished  by  checking  the  logbook  and  positively  show- 
ing that  Mod  2DD  is  installed  on  the  inverter.  A  person  holding  a  pilot's 
certificate  may  accomplish  this  check, 
(ii)  If,  by  checking  the  airplane  logbook  or  visual  inspection,  it  can  be  posi- 
tively shown  that  the  Mod  2DD  inverter  is  installed,  then  the  requirements 
of  paragraph  (f)(2)  of  this  AD  do  not  apply.  You  must  make  an  entry  into 
the  aircraft  records  that  shows  compliance  with  this  portion  of  the  AD,  in 
accordance  with  section  43.9  of  the  Federal  Aviation  Regulations  (14  CFR 
43.9) 


Within  6  months 
after  the  effective 
date  of  this  AD 


In  accordance  with  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3215.  Rev  1  issued  February 
1999,  revised  June  2001 


(2)  If  during  the  inspection  required  in  paragraph  (f)(1),  it  is  found  that  the  Mod 
2DD  inverter  is  not  installed,  accomplish  the  AC  inverter  modification 


Before  further  flight 
after  the  para- 
graph (f)(1)  in- 
spection of  this 
AD. 


In  accordance  with  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of 
Raytheon  Aircraft  Service  Bulletin  SB 
24-3215,  Rev  1.  issued  February 
1999,  revised  June  2001  and  the 
Model  1900D  Airliner  Maintenance 
Manual 


(3)  Do  not  install,  on  any  affected  airplane,  any  KGS  Electronics  AC  inverter  with 
serial  number  in  the  range  of  306  through  803  not  identified  as  Mod  2DD. 


As  of  the  effective 
date  of  this  AD. 


Not  applicable 


Note  2:  An  owner/operator  of  an  airplane 
assigned  to  a  Group  may  disregard  the  above 
Group  paragraphs  that  do  not  apply  to  his/ 
her  airplane. 

(g)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 


request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(h)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Coniaci  Todd  Dixon.  Aerospace 
Engineer.  FAA.  Wichita  Aircraft  Certification 
Office  (ACQ).  1801  Airport  Road.  Room  100, 
Wichita.  Kansas  67209;  telephone:  (31G)  946- 
4152;  facsimile:  (316)  946^407. 

(i)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can'issue  a  special  Hight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 


(j)  Hoiv  do  I  get  copies  of  the  dai  uiiwnls 
referenced  in  this  ADJ'  '^'ou  mav  get  (  opies  of 
the  documents  referenced  in  this  .-XU  from 
Raytheon  Aircraft  Company,  9709  K  Central, 
Wichita,  Kansas  67201-0085:  telephone 
(800)  429-5372  or  (316)  67fi-,n40   Vim  mdv 
view  these  documents  at  F,-\A,  C^entral 
Region,  Office  of  the  Regional  Counsel,  901 
Locust.  Room  506.  Kansas  City,  .Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  nn 
October  18,  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 

Certification  Senice 

IFR  Doc.  02-27196  Filed  10-24-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart60 

[Docket  No.  FAA-2002- 12461;  Notice  No. 
02-11] 

RIN2120-AH07 

Flight  Simulation  Device  Initial  and 
Continuing  Qualification  and  Use; 
Correction 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  correction. 


SUMMARY:  This  document  makes  a 
correction  to  the  proposed  rule 
published  in  the  Federal  Register  on 
September  25.  2002  (67  PR  60284). 
which  proposes  to  establish  flioht 
simulation  device  qualification 
requirements  in  a  new  part   The  FAA 
inadvertentlv  omitted  a  table  in  the 
original  NPRM 

DATES:  Send  vour  comments  on  or 
before  December  24.  2002 
ADDRESSES:  Address  vour  (omments  t(i 
the  Docket  Management  Svstem.  I'S. 
Department  of  Transportation.  Room 
Plaza  401,  400  Seventh  Street,  S\V 


Washington.  DC  20590-0001.  You  must 
identifv  the  docket  number  FAA-2002- 
12461  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  mav  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportaticm  at  the  above  address. 
.Mso.  vou  mav  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fdward  C^ook,  National  Simulator 
Program  Staff  (AFS-205),  Flight 
Standards  Service,  Federal  Aviation 
Administration.  1701  Columbia  Avenue. 
College  Park,  GA  30337;  telephone  (404) 
305-6100 

SUPPLEMENTARY  INFORMATION:  On 
September  25,  2002.  the  FAA  published 
Notice  No.  02-1 1 ,  Flight  Simulation 
Device  Initial  and  Continuing 
Qualification  and  Cse  (67  FR  60284), 


The  NPRM  proposed  to  amend  the 
regulations  to  establish  flight  simulation 
device  qualification  requirements  for  all 
certificate  holders  in  a  new  part.  The 
FAA  inadvertently  omitted  a  table 
entitled  "Table  of  Alternative  Source 
Data  FTD  Levels  2,  3,  and  5.  Single 
Engine  (Turbo-Propeller)  Airplane."  The 
table  provides  a  range  of  performance 
that  is  typical  for  single  engine,  turbo- 
propeller  powered  airplanes  for  the 
indicated  objective  tests  located  in 
Attachment  2  of  appendix  B  to  part  60. 

Correction 

In  proposed  rule  FR  Doc.  02-14785, 
published  on  September  25,  2002  (67  FR 
60284),  make  the  following  corrections: 

PART  60— [CORRECTED] 

Appendix  B  to  part  60 — [Corrected] 

1.  On  page  60403,  in  Attachment  2  to 
appendix  B  to  part  60,  immediately 
following  Figure  6.  Small,  Multi-Engine 
(Reciprocating)  Airplane,  Rudder  Pedal 
Position  vs.  Force,  add  the  following 
table: 

Attachment  2  to  appendix  B  to  part  60 — 
Flight  Training  Device  (FTD)  Objective 
Tests 


Table  of  Alternative  Source  Data  FTD  Levels  2,  3,  and  5.  Single  Engine  (Turbo-Propeller)  Airplane 


OPS  Requirement 


Applicable  Test  and  Test  Numt>er 


Authorized  Performance  Range 


2.  Performance 

a.  Takeoff. 

(1)  Ground  acceleration  time'  brake  release  to  htioH  speed  

20-30  Seconds. 

b.  ClimD 

(1)  Normal  climb  Aith  nominal  gross  weight    at  t)est  rate-of-climb     Climb  airspeed  =  95-115  knots 
airspeed  ,  Climb  rate  =  800-1800  tpm  (4-9  m/sec). 


4- 


C.  Ground  Deceleration 


(1)  Deceleration  time  from  80  knots  to  zero   with  a  nominal  gross 
weight   using  wheel  brakes  on  a  dry  runway 


20-35  Seconds 


d.  Engines 

(1)  Acceleration  idle  to  takeoti  power 

(2)  Deceleration   takeoti  power  to  idle 
3.  Handling  Qualities. 


a.  Static  Control  Checks. 


4-8  Seconds. 


3-7  Seconds, 


(1  Kb)  Column  position  vs  force  Plot  of  Column  Position  vs    Force  must  fall  within  the  shaded  areas 

I      shown  in  Figure  7  of  this  appendix  (Single  Engine  [Turtw-Propeller] 
Airplanes) 
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Table  of  Alternative  Source  Data  FTD  Levels  2,  3,  and  5.  Single  Engine  (Turbo-Propeller)  Airplane- 
Continued 


QPS  Requirement 


Applicable  Test  and  Test  Number 


Authorized  Performance  Range 


(2Kb)  Wheel  position  vs.  force 


Plot  of  Wheel  Position  vs.  Force  must  fall  within  the  shaded  areas 
shown  In  Figure  8  of  this  appendix  (Single  Engine  [TurtKJ-Propeller] 
Airplanes), 


OMb)  Pedal  position  vs  force Plot  of  Rudder  Pedal  Position  vs   Force  must  fall  within  the  shaded 

areas  shown  in  Figure  9  of  this  appendix  (Single  Engine  [Turtx)-Pro- 
peller]  Airplanes), 


(4)  Nosewheel  steering  force 


Plot  of  Rudder  Pedal  Position  vs.  Force  must  fall  within  the  shaded 
areas  shown  in  Figure  9  of  this  appendix  (Single  Engine  [Turt)0-Pro- 
peller]  Airplanes), 


(5)  Rudder  pedal  steering  calibration  with  full  rudder  pedal  travel         10-30  degrees  of  nosewheel  angle,  both  sides  of  neutral 


(8)  Brake  pedal  position  vs.  force;  at  maximum  pedal  deflection  50-100  lbs  (22-44  daN)  of  force. 


b.  Longitudinal. 


(1)  Power  change  force.                                                                                                                                                ,  r>  ,, , 
(a)  Trim  for  straight  and  level  flight  at  80%  of  normal  cruise     8  lbs  (3  5  daN)  of  Push  force  to  8  lbs  (3  5  daN)  of  Pull  force 
airspeed  with  necessary  power.  Reduce  power  to  flight  idle 
Do  not  change  trim  or  configuration.  After  stabilized,  record 
column  force  necessary  to  maintain  onginal  airspeed;  or         j 


(b)  Trim  for  straight  and  level  flight  at  80%  of  normal  cruise     12-22  lbs  (5  3-9  7  daN)  of  force  (Push) 
airspeed  with  necessary  power.  Add  power  to  maximum 
setting.  Do  not  change  trim  or  configuration.  After  stabilized, 
record  column  force  necessary  to  maintain  original  airspeed. 


(2)  Flap/slat  change  force. 

(a)  Trim  for  straight  and  level  flight  with  flaps  fully  retracted  at     5-15  lbs  (2,2-6,6  daN)  of  force  (Pull), 
a   constant   airspeed   within   the   flaps-extended   airspeed 
range.  Do  not  adjust  trim  or  power.  Extend  the  flaps  to  50°o 
of  full  flap  travel.  After  stabilized,  record  stick  force  nec- 
essary to  maintain  original  airspeed;  or  


(b)  Trim  for  straight  and  level  flight  with  flaps  extended  to  50%    5-1 5  lbs  (2.2-6.6  daN)  of  force  (Push). 
of  full  flap  travel,  at  a  constant  airspeed  within  the  flaps-ex- 
tended airspeed  range.  Do  not  adjust  trim  or  power.  Retract 
the  flaps  to  zero  (fully  retracted).  After  stabilized,  record 
stick  force  necessary  to  maintain  original  airspeed.  


(3)  Gear  change  force. 

(a)  Trim  for  straight  and  level  flight  with  landing  gear  retracted     2-12  lbs  (0.88-53  daN)  of  force  (Pull) 
at  a  constant  airspeed  within  the  landing  gear-extended  air- 
speed range.  Do  not  adjust  trim  or  power  Extend  the  land- 
ing gear.  After  stabilized,  record  stick  force  necessary  to 
maintain  original  airspeed;  or 


(b)  Trim  for  straight  and  level  flight  with  landing  gear  ex-    2-12  lbs  (0,88-5  3  daN)  of  force  (Push), 
tended,  at'  a  constant  airspeed  within  the  landing  gear-ex- 
tended airspeed  range.  Do  not  adjust  trim  or  power  Retract  '. 
the  landing  gear.  After  stabilized,  record  stick  force  nee-  j 
essary  to  maintain  original  airspeed 


(4)  Gear  and  flap  operating  times. 

(a)  Extend  gear  '  2-12  seconds. 


(b)  Refract  gear \  2-12  seconds. 


(c)  Extend  flaps,  zero  to  50%  travel  I  (c)  3-13  seconds. 


(d)  Retract  flaps,  50%  travel  to  zero (d)  3-13  seconds. 


15)  Lonaitudinal  trim  I  Must  be  able  to  tnm  longitudinal  stick  force  to  'zero'  in  each  of  the  fol- 

*  '  [      lowing  configurations:  (a)  cruise;  (b)  approach;  and  (c)  landing. 


(7)  Longitudinal  static  stability Must  exhibit  positive  static  stability. 
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Table  of  Alternative  Source  Data  FTD  Levels  2,  3,  and  5.  Single  Engine  (Turbo-Propeller)  Airplane 

Continued 


OPS  Requirement 


Applicable  Test  and  Test  Number 


(8)  Stall  warning  (actuation  ot  stall  warning  device)  with  nominal 
gross  weight,  wings  level:  clean  configuration  and  a  decelera- 
tion rate  of  approximately  one  ( 1 )  knot  per  second 


Authorized  Performance  Range 


(a)  Landing  configuration 


(b)  Clean  configuration 


60-90  knots,  t  5  degrees  of  bank. 


Landing  configuration  speed,  +  10-20  percent. 


(9)(b)  Phugoid  dynamics     Must  have  a  phugoid  with  a  penod  of  30-60  seconds:  and  may  not 

reach  '2  or  double  amplitude  in  less  than  2  cycles 


c.  Lateral  Directional. 


(1)  Roll  response 

Roll  rate  must  be  measured  through  at  least  30  degrees  of 
roll  Aileron  control  must  be  deflected  50  percent  ot  max- 
imum travel 


Must  have  a  roll  rate  of  6-40  degrees/second. 


(2)  Response  to  roll  controller  step  input 

Tnm  for  straight  and  level  flight  at  nominal  gross  weight  and 
approach  airspeed  Roll  into  a  30  degree  bank  turn  and  sta- 
bilize When  ready,  input  a  50  percent  aileron  control  oppo- 
site to  the  direction  of  turn  When  reaching  zero  bank  angle, 
rapidly  neutralize  the  aileron  control  and  release  Record 
the  response  from  at  least  2  seconds  pnor  to  the  initiation  ot 
control  input  opposite  to  the  direction  ot  turn  until  at  least  20 
seconds  after  neutralization  of  the  controls. 


Roll  rate  must  decrease  to  not  more  than  10  percent  of  the  roll  rate 
achieved,  within  1-3  seconds  of  control  release. 


(3Ka)  and  (b)  Spiral  stability 

Cruise  configuration  and  normal  cruise  airspeed  Establish  a 
20-30  degree  bank  When  stabilized,  neutralize  the  aileron 
control  and  release  Must  be  completed  in  both  directions  of 
turn 


Initial  bank  angle  (±  5  degrees)  after  20  seconds. 


(4Xb)  Rudder  response. 

Use  50  percent  ot  maximum  rudder  deflection    Applicable  I0    6-12  degrees/second  yaw  rate, 
approach  or  landing  configuration. 


(5Kb)  Dutch  roll,  yaw  damper  off 

Applicable  to  cruise  and  approach  configurations 


(6)  Steady  state  sideslip. 

Use  50  percent  rudder  deflection   Applicable  to  approach  and 
landing  configurations 


A  penod  of  2-5  seconds:  and  ^'^-3  cycles 


2-10  degrees  of  bank.  4-10  degrees  of  sideslip:  and  2-10  degrees  of 
aileron 


4.  Cockpit  Instrument  Response 


Instrument  systems  response  to  an  abrupt  pilot  controller  input    One 
test  IS  required  m  each  axis  (pitch,  roll,  and  yaw) 


300  milliseconds  or  less 


Issued  111  W<i>>hmiiiiin,  1K;,  on  October  IH 
2002. 

Donald  P.  Byrne, 

,-^.s.s;,s7on/  Chii'fC'dtin^f  I  for  Regulations. 
IFK  Ikic.  l)2-271fi9  Filed  10-24-<)2:  8:4.5  ami 

BIUJNG  CODE  4910- 13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  247-0364b;  FRL-7396-2] 

Revisions  to  the  California  State 
Implementation  Plan,  Ventura  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  Ventura  County  Air 
Pollution  Control  District  (VCAPCD) 


portion  of  the  California  State 
Implementation  Plan  (SIP).  This 
revision  concerns  emissions  of  oxides  of 
nitrogen  (NOx)  and  carbon  monoxide 
(CO)  from  stationary  internal 
combustion  engines.  In  accordance  with 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act),  we  are  taking  action 
un  a  local  rule  that  regulates  these 
emission  sources. 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  November  25,  2002. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
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Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105. 

You  can  inspect  a  copy  of  the 
submitted  rule  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  a  copy 
of  the  submitted  rule  revision  and  TSD 
at  the  following  locations: 
Air  and  Radiation  Docket  and 

Information  Center  (6102T).  U.S. 

Environmental  Protection  Agency. 

Room  B-102, 1301  Constitution 

Avenue,  NW.,  Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
Ventvua  County  Air  Pollution  Control 

District,  669  Country  Square  Drive. 

Ventura,  CA  93003. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4), 
U.S.  Environmental  Protection  Agency. 
Region  IX;  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  approval  of  the 
local  VCAPCD  Rule  74.9.  In  the  Rules 
and  Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  this 
SIP  revision  is  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated;  August  30.  2002. 
Keith  Takata, 

Acting  Regional  Administrator.  Region  IX. 
[PR  Doc.  02-27135  Filed  10-24-02;  8;45  am] 

BILUNG  CODE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 43, 63,  and  64 

[IB  Docket  No.  02-324,  IB  Docket  No.  96- 
261,  FCC  No  02-285] 

International  Settlements  Policy 
Reform  and  International  Settlement 
Rates 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  initiates  a 
proceeding  to  re-examine  the 
Commission's  International  Settlements 
Policy  (ISP).  The  purpose  of  this 
proceeding  is  to:  obtain  further 
information  about  the  competitive  status 
of  the  U.S. -international  marketplace; 
seek  comment  widely  on  a  variety  of 
proposals  to  reform  the  Commission's 
current  application  of  the  ISP  and 
settlement  rate  policies;  and  request 
information  on  the  issue  of  foreign 
mobile  termination  rates. 
DATES:  Comments  are  due  December  10, 
2002  and  reply  comments  are  due 
January  9.  2003. 

ADDRESSES:  Federal  Communications 
Commission  at  445  12th  Street.  SW., 
Room  TW-B204,  Washington,  DC, 
20554. 

FOR  FURTHER  INFORMATION:  James  Ball, 
Chief.  Policy  Division,  International 
Bureau.  Lisa  Choi.  Senior  Legal  Advisor, 
Policy  Division.  International  Bureau  or 
Gardner  Foster.  Attorney  Advisor, 
Policy  Division,  International  Bureau  at 
(202)  418-1460.  Information  regarding 
this  proceeding  and  others  may  also  be 
found  on  the  Commission's  website  at 
www.fcc.gov.  Regarding  the  information 
collections  requirements  contact  Judy 
Boley  at  (202)  418-0214,  445  12th 
Street.  SW.,  Rm.  1-C804,  Washington, 
DC  20554  or  via  Internet  at 
jboley@fcc.gov  and  Edward  C.  Springer, 
OMB  Desk  Officer.  Room  10236  NEOB, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  IB  Docket  No. 
02-324;  IB  Docket  No.  96-261:  FCC  02- 
285.  adopted  October  10.  2002  and 
released  on  October  11.  2002.  Pursuant 
to  §§1.415  and  1.419  of  the 
Commission's  rules.  47  CFR  1.415. 
1.419  interested  parties  may  file 
conunents  on  or  before  December  10, 
2002.  and  reply  comments  on  or  before 
January  9,  2003.  Comments  may  be  filed 
using  the  Conunission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121  (1998). 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http:f/wwv^'. fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 


commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov. 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix.  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights.  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretar>',  Office  of  the  Secretar)', 
Federal  Communications  Commission. 
Copies  of  the  Notice  of  Proposed 
Rulemaking  and  any  subsequently-filed 
documents  in  this  matter  may  be 
obtained  from  Qualex  International,  in 
person  at  445  12th  Street,  SW..  Room 
CY-B402.  Washington.  DC  20554.  via 
telephone  at  (202)  863-2893,  via 
facsimile  at  (202)  863-2898,  or  via  e- 
mail  at  qualexint@aol.com.  The  Notice 
of  Proposed  Rulemaking  and  any 
associated  documents  are  also  available 
for  public  inspection  and  copying 
during  normal  reference  room  hours  at 
the  following  Commission  office:  FCC 
Reference  Information  Center,  445  12th 
Street.  SW.,  Room  CY-A257, 
Washington,  DC  20554. 

Paperwork  Reduction  Act 

The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
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invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-1.<   An 
agency  mav  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  inff)rmaticm  subiect  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commissum.  including  whether  the 
information  shall  have  prat:tical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collec:ted;  and  (d)  ways  to 
minimize  the  burden  of  the  collef:tion  ot 
information  on  the  respondents, 
including  the  use  of  automated 
collections  techniques  or  other  forms  of 
information  technology  This  .\aticf  oj 
Proposed  Rulemaking  contains 
proposed  information  i oUections.  As 
part  of  its  continuing  effort  to  reduce 
paperwork  burdens,  we  invite  the 
general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  NPRM.  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
comments  are  due  60  days  from  date  of 
publication  of  this  NPRM  in  the  Federal 
Register 

Summary  of  Notice  of  Proposed 
Rulemaking 

The  Commission  initiates  this 
rulemaking  to  examine  possible  reform 
of  our  International  Settlements  Policy 
(ISP)  and  International  Simple  Resale 
(ISR)  and  benchmarks  policies.  The 
Commission's  policies  in  this  area  have 
been  and  will  continue  to  protect  US 
consumers  where  competition  may  be 
nonexistent  or  insufficient.  The 
Commission  last  examined  the  reform  of 
the  ISP  in  1999.  Since  then,  there  has 
developed  increased  participation  and 
competition  in  the  U.S. -international 
marketplace,  decreased  settlement  and 
end-user  rates,  and  growing 
liberalization  and  privatization  in 
foreign  markets.  In  addition,  as  a  result 
of  U.S.  policies  and  other  factors,  the 
average  U.S. -international  settlement 
rate  has  fallen  from  SO. 35  in  1997  to 
$0.14  in  2001  and,  correspondingly. 


US  calling  prices  have  dropped  from 
SO  fi7  in  1997  to  SO. 33  in  2001.  These 
developments  provide  an  opportunity 
for  the  Commission  to  review  and 
reform  our  existing  regulatory 
requirements  that  may  be  inhibiting  the 
benefits  of  lower  calling  prices  and 
greater  service  innovations  to 
consumers.  We  consider  in  this 
proceeding  adopting  more  market-based 
policies.  In  addition,  in  this  NPRM,  we 
inquire  whether  foreign  mobile 
termination  rates  may  be  adversely 
affecting  U.S.  consumers  and  the  market 
for  U  S.-internati(mal  services. 

Initial  Regulatory  Flexibility 
Certification 

Pursuant  to  the  Regulatory  Flexibility 
Act  (RFA).  the  (lommission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  on  the 
possible  significant  ec:onomic  impact  on 
small  entities  by  the  policies  and 
actions  considered  in  the  NPRM.  The 
test  of  the  IRFA  is  set  forth.  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM  as  provided  in  paragraph  56  of 
this  Notice  of  Proposed  Rulemaking. 
The  Commission  will  send  a  copy  of  the 
Notice,  including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  f)f  the  Small 
Business  Administration. 

Ordering  Clauses 

Pursuant  to  sections  1,  4(1)— 4(j),  201- 
205.  214.  303(r).  and  309  of  the 
(Communications  Act  of  1934.  as 
amended,  47  U.S.C.  151,  154(i)-154(j), 
201-205,  214.  303(r),  309,  this  Notice  of 
Proposed  Rult^making  is  hereby 
adopted. 

The  Commission's  fConsumer  and 
Covernmental  Affairs  Bureau,  Reference 
Information  Center  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  initial  regulatory 
flexibility  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  Section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.' 
(1981). 

List  of  Subjects  in  47  CFR  Parts  0,  43, 
63  and  64 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements. 

Ft'iitTdl  (jiiiiniunii  ations  C^ommission. 
Marlene  H.  Dortch, 

IFK  DiH    UZ-J7.n2  Filed  10-24-02,  8:45  am] 
BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  252 
[DFARS  Case  2002-D019] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Transportation  of  Supplies  by  Sea — 
Commercial  Items 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 


SUMMARY:  DoD  is  proposing  to  amend 
the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)  to  add 
an  alternate  version  of  a  clause, 
pertaining  to  transportation  of  supplies 
by  sea,  to  the  list  of  clauses  included  in 
contracts  for  commercial  items  to 
implement  statutes  or  Executive  orders. 
The  alternate  version  of  the  clause 
applies  to  contracts  at  or  below  the 
simplified  acquisition  threshold. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
December  24,  2002,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Respondents  may  submit 
comments  directly  on  the  World  Wide 
Web  at  http://einissaryacq.osd.mil/dar/ 
dfars.nsf/pubcomm.  As  an  alternative, 
respondents  may  e-mail  comments  to: 
dfars@acq.osd.mil.  Please  cite  DFARS 
Case  2002-D019  in  the  subject  line  of  e- 
mailed  comments. 

Respondents  that  cannot  submit 
comments  using  either  of  the  above 
methods  may  submit  comments  to: 
Defense  Acquisition  Regulations 
Council,  Attn:  Ms.  Amy  Williemis, 
OUSD  (AT&L)  DP  (DAR),  IMD  3C132, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062;  facsimile  (703)  602-0350. 
Please  cite  DFARS  Case  2002-D019. 

At  the  end  of  the  comment  period, 
interested  parties  may  view  public 
comments  on  the  World  Wide  Web  at 
http://emissary.acq.osd.mil/dar/ 
dfars.nsf. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  (703)  602-0328. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  corrects  an 
oversight  in  the  final  rule  published  at 
67  FR  38020  on  May  31,  2002,  under 
DFARS  Case  2000-D014.  Ocean 
Transportation  by  U.S. -Flag  Vessels. 
That  rule  added  requirements  for 
contractors  to  use  U.S. -flag  vessels  when 
transporting  supplies  by  sea  under 
contracts  at  or  below  the  simplified 
acquisition  threshold,  in  accordance 
with  10  U.S.C.  2631.  The  rule  provided 
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an  Alternate  III  for  use  with  the  clause 
at  DFARS  252.247-7023.  Transportation 
of  Supplies  by  Sea,  in  contracts  at  or 
below  the  simplified  acquisition 
threshold,  to  minimize  the  information 
required  firom  contractors  under  these 
contracts.  This  proposed  rule  adds 
Alternate  III  of  252.247-7023  to  the  list 
of  clauses  at  252.212-7001,  Contract 
Terms  and  Conditions  Required  to 
Implement  Statutes  or  Executive  Orders 
Applicable  to  Defense  Acquisitions  of 
Commercial  Items,  as  it  was 
inadvertently  omitted  from  the  previous 
DFARS  rule. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  does  not  expect  this  rule  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  entities  providing  ocean 
transportation  of  freight  are  not  small 
businesses,  and  the  rule  minimizes  the 
information  required  from  contractors 


under  contracts  valued  at  or  below  the 
simplified  acquisition  threshold. 
Therefore,  DoD  has  not  performed  an 
initial  regulatory  flexibility  analysis. 
DoD  invites  comments  from  small 
businesses  and  other  interested  parties. 
DoD  also  will  consider  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  in  accordance  with  5 
U.S.C.  610.  Such  comments  should  be 
submitted  separately  and  should  cite 
DFARS  Case  2002-D019. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  are  covered  by 
Office  of  Management  Budget  Clearance 
Number  0704-0245,  and  have  been 
approved  for  use  through  July  31.  2004. 

List  of  Subjects  in  48  CFR  Part  252 

Government  procurement. 

Michele  P.  Peterson, 

E.xecutive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  DoD  proposes  to  amend  48 
CFR  part  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  252  continues  to  read  as  follows: 


Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  252.212-7001  is  amended 
as  follows: 

a.  By  revising  the  clause  date  to  read 
"(XXX  2002)";  and 

b.  In  paragraph  (b),  by  revising  entry 
"252.247-7023"  to  read  as  follows: 

252.212-7001     Contract  Terms  and 
Conditions  Required  to  Implement  Statutes 
or  Executive  Orders  Applicable  to  Defense 
Acquisitions  of  Commercial  Items. 

«         *         *         •         * 

(b)*   *   * 

252.247-7023    Transportation  of  Supplies 
by  Sea  (May  2002)  (Alternate  I)  (Mar  2000) 
(Alternate  II)  (Mar  2000)  (Alternate  III)  (May 
2002)  (10  U.S.C.  2631). 


|FR  Doc.  02-27106  Filed  10-24-02;  8:4")  am) 
BILUNG  CODE  5001 -08-P 


65530 


Notices 


Federal  Register 

Vdl.   R7.  No.   207 

1  luiav.  October  25.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority   tiling  of 
petitions  and  applications  and  agency 
statemenis  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


.^Olympic  Provincial  Advisory 
Committee  (OPAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Olympic  Advisory 
Committee  (OPAC)  will  meet  on 
November  22.  2002  The  nun-tint;  will  be 
held  dt  the  Olympic  National  Forest 
Headquarters  office  at  1835  Black  Lake 
Blvd.  SVV..  Olvmpia,  Washington  The 
meeting  will  begin  at  4:30  am  and  end 
at  appro.ximately  3:30  p.m.  Agenda 
topics  are:  (1)  Current  status  of  key 
Forest  issues:  (2)  Status  update  on  the 
Resourc:i'  Advisory  Committees  for 
Rural  .Schools  and  Community  Sell- 
Determination  Act  ot  2000:  (3) 
Consultation  with  Indian  Tribes;  (4) 
Social  and  Econoniu  Monitoring  of  the 
Northwest  Forest  Plan;  (5)  Regional 
Ecosystem  Office  Update:  (fi)  Road 
Management  Update:  (7)  CJlympic- 
National  Forest  Northwest  Forest  Plan 
Monitoring  Report  \'alidation:  (8)  Opi-n 
forum:  and  !'))  Public  comments 

All  ()lvmpi(  I'fovincp  Advisory 
Committer  Meetings  are  open  to  the 
public   Interested  i.itizi'ns  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  ipiestions  regarding  this  meeting 
to  Ken  Eldredge,  Pro\  im  e  Liaison. 
L"SD.-\.  Olvmpir  National  Forest 
Headquarters.  1H35  Black  Lake  Blvd.. 
Olympia,  WA  98512-.5623,  (3H0)  95B- 
2323  or  Dale  Horn.  Forest  Supervisor,  at 
(360)93h-2301, 

Dated:  October  21.  2002. 
Dale  Horn. 

Fort'^t  Su/jt-nisor.  Olympic  Mational  Furfsl. 
IFR  Dim    02-27202  Filed  10-24-02;  «:4.=i  am] 
BILLING  CODE  341 0-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wrangell-Petersburg  Resource 
Advisory  Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Wrangell-Petersburg 
Resource  Advisory  Committee  (R.\C) 
will  meet  beginning  at  2  p.m.  on 
Sunday,  .N'ovemb(!r  17  through  noon, 
Tuesday,  November  19,  2002.  in 
VVrangell,  Alaska,  The  purpose  of  this 
meeting  is  to:  Receive  training  pertinent 
to  committee  operations;  to  establish 
administrative!  procedures  by  which  the 
committee  will  operate;  and  to  create 
the  process  In  which  projects  covered 
under  Title  H.  Public  Law  106-393,  H.R, 
2389.  the  Secure  Rural  Schools  and 
Cominunitv  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
States"  Act.  will  be  identified  and 
evaluated, 

DATES:  The  meeting  will  be  held 
( (immeniing  .it  2  p.m.  on  Sunday. 
November  17  and  adjourn  at  noon. 
Tuesd.iv.  November  19.  2002. 

ADDRESSES:  The  meeting  will  he  held  at 
Harding's  Old  Sourdough  Lodge.  1 104 
Peninsula.  Wrangell.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chip  Weber,  Wrangell  District  Ranger. 
P.O.  Bo.x  51.  Wrangell.  AK  99929.  phone 
(907)  874-2323,  e-mail 
(  wehera/s./ed.us.  or  Patty  Crantham. 
I'l'tersburg  District  Ranger.  P.O.  Box 
1328.  PtHersburg.  AK  99833.  phone 
(907)  772-3871.  e-mail 
pagrnntham®fs.fi^(l  us 

SUPPLEMENTARY  INFORMATION:  This  will 
!»■  the  lirst  meeting  of  the  committee. 
and  will  focus  on  training  regarding 
Federal  Advisorv  Committee  processes, 
and  on  the  i ontent  of  the  Payments  to 
States  legislation  (Pub   L.  lOti-393):  on 
administrative  procedures  regarding  the 
functioning  of  the  Wrangell-Petersburg 
RAC:  and  on  developing  the  process  by 
whiih  projfH:ts  will  be  recjuested  and 
e\aluated  for  recommendation  for  Title 
II  funding.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 


Dated:  0(  Inber  18.  2002. 
Thomas  Puchlerz. 

Fores/  Sujjrnisor. 

|FK  Doc.  02-27200  Filtui  10-24-02:  HAS  am] 

BILUNG  CODE  3410-1 1-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  is  announcing  an  opportunity 
for  public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agencv.  Under  the  Paperwork  Reduction 
Act  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information,  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  requirements 
relating  to  the  annual  certifications  of 
nonprofit  agencies  serving  people  who 
are  blind  (Committee  Form  403). 
DATES:  (Comments  must  be  submitted  on 
or  before  December  24.  2002. 
ADDRESSES:  Written  comments  and/or 
re(|uests  for  information,  including 
copies  of  the  form  and  supporting 
documentation,  should  be  directed  to: 
Janet  Yandik.  Information  Management 
Specialist.  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  1421  lefferson  Davis  Highway, 
lefferson  Plaza  2,  Suite  10800. 
Arlington.  VA  22202-3259.  e-mail: 
jvandihtLjivocl.gov:  phone;  (703)  603- 
7746;  fax:  (703)  603-0655. 
SUPPLEMENTARY  INFORMATION:  The 
("ommittee  has  an  annual  certification 
form  for  nonprofit  agencies  serving 
people  who  are  blind  (Committee  Form 
403.  OMB  Control  Number  3037-0001.) 
Information  on  the  form  is  needed  to 
ensure  that  nonprofit  agencies  serving 
people  who  are  blind,  that  participate  in 
the  lavits-Wagner-O'Day  program, 
continue  to  meet  the  requirements  of  41 
U.S.C.  46-48C. 
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Committee  Form  403  has  been 
modified  to  add  the  following  items: 

1.  In  section  5,  Certification:  A  line 
will  be  added  for  the  Agency 
Executive's  email  address. 

2.  In  section  7,  Data  for  Work 
Performed  under  Javits-Wagner-O'Day 
(JWOD)  Act  Only:  A  line  will  be  added 
to  count  the  number  of  people  who  are 
blind,  who  worked  on  JWOD  products 
and  the  number  of  blind  who  worked  on 
JWOD  services. 

3.  In  section  8,  Placement  and 
Promotion  of  People  Who  Are  Blind:  A 
third  column  will  be  added  entitled 
"Direct  Placement"  to  account  for 
individuals  placed  into  competitive  or 
supported  employment,  but  cannot 
currently  be  accounted  for  under  the 
JWOD  and  NON-JWOD  categories. 

4.  In  section  9,  Sales  Data:  A  block 
will  be  added  to  collect  sales  data  from 
Base  Supply  Centers  separate  from  the 
service  sales. 

Sheryi  D.  Kennerly, 

Dimctor  of  Information  Management. 

IFR  Doc.  02-27254  Filed  10-24-02:  8:4,5  ami 

BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  The  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  is  announcing  an  opportunity 
for  public  comment  on  the  proposed 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information,  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  requirements 
relating  to  the  annual  certifications  of 
nonprofit  agencies  serving  people  who 
have  severe  disabilities  (Committee 
Form  404). 

DATES:  Comments  must  be  submitted  on 
or  before  December  24,  2002. 
ADDRESSES:  Written  comments  and/or 
requests  for  information,  including 
copies  of  the  form  and  supporting 
documentation,  should.be  directed  to: 
Janet  Yandik,  Information  Management 


Specialist,  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  1421  Jefferson  Davis  Highway, 
lefferson  Plaza  2,  Suite  10800. 
Arlington,  VA  22202-3259.  e-mail; 
jvandik&jwod.gov.  phone;  (703)  603- 
7746;  fax;  (703) 603-0655. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  has  an  annual  certification 
form  for  nonprofit  agencies  serving 
people  who  have  severe  disabilities 
(Committee  Form  404,  OMB  Control 
Number  3037-0002.) 

Information  on  the  form  is  needed  to 
ensure  that  nonprofit  agencies  serving 
people  who  have  severe  disabilities,  that 
participate  in  the  Javits-Wagner-O'Day 
program,  continue  to  meet  the 
requirements  of  41  U.S.C.  46— 48c. 

Committee  Form  404  has  been 
modified  to  add  the  following  items: 

1.  In  section  5.  Certification;  A  line 
will  be  added  for  the  Agency 
Executive's  email  address. 

2.  In  section  7,  Data  for  Work 
Performed  under  Javits-Wagner-O'Day 
(JWOD)  Act  Only:  A  line  will  be  added 
to  count  the  number  of  people  who  are 
severelv  disabled,  who  worked  on 
JWOD  products  and  the  number  of 
severelv  disabled  who  worked  on  JWOD 
services. 

3.  In  section  8,  Placement  and 
Promotion  of  People  with  Severe 
Disabilities;  A  third  column  will  be 
added  entitled  "Direct  Placement"  to 
account  for  individuals  placed  into 
competitive  or  supported  employment, 
but  cannot  currentlv  be  accounted  for 
under  the  JWOD  and  NON-JWOD 
categories. 

4.  In  section  9,  Sales  Data;  A  block 
will  be  added  to  collect  sales  data  from 
Base  Supply  Centers  separate  from  the 
service  sales. 

Sheryi  D.  Kennerly, 

Director  of  Information  Manaiifment. 

IFR  Doc.  02-27255  Filed  10-24-02:  8:45  ami 

BILLING  CODE  6353-01 -P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 


Comments  Must  Be  Received  on  or 
Before:  November  24.  2002. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severelv 
Disabled,  lefferson  Plaza  2.  Suite  10800. 
1421  lefferson  Davis  Highway. 
Arlington,  "Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryi  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpo.se 
is  to  provide  interested  persons  an 
opportunitv  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
from  nonprofit  agencies  emploving 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certif\'  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting. 
recordkeeping  or  other  c  ompliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  ser\ices  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  [avits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Sen'ice  Tvpe/Location:  Base  Supplv 
Center.  Federal  Law  Enforcement 
Training  Center.  Brunswick.  Georgia. 

NPA:  L.C.  Industries  For  The  Blind. 
Inc..  Durham.  North  Carolina. 

Contract  Activity:  Federal  Law 
Enforcement  Training  Center  (FLETC).  ' 

Sen-ice  Tvpe/Location:  Custodial 
Service,  Camp  BuUis  (Buildings  5000, 
6110,  and  6201),  San  Antonio.  Texas. 

NPA:  Professional  Contract  Services, 
Inc..  Austin,  Texas. 
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Contract  Activity:  MEDCOM  Health 
Care  Acquisition  Activity.  Fort  Sam 
Houston,  Texas. 

Sheryl  D.  Kennerly, 

Director.  Informatmn  Management. 

IFR  Doc.  02-27253  Filed  10-24-02:  8:45  ami 

BILLING  CODE  6353-01 -P 


DEPARTMENT  OF  COMMERCE 

Quarterly  Survey  of  State  and  Local 
Tax  Revenues;  Proposed  Collection; 
Comment  Request 

summary:  The  Department  of 
Commerce,  as  part  of  its  cnntinuint; 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1993. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  24. 
2002 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek.  Departmental 
Paperwork  Clearance  Offic:er. 
Department  of  Commerce,  Room  6b25, 
14th  and  Constitution  Avenue.  .NVV.. 
Washington.  DC:  20230  (or  via  the 
Internet  at  dhynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  intorniation  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  David  A   Kellerniaii. 
Chief,  Public  Finance  Analysis  Branch- 
B,  Governments  Division,  U.S.  Census 
Bureau,  Washington,  DC:  20233-6800 
(301-763-7242). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  plans  to  request 
an  extension  of  the  Quarterlv  Survev  of 
State  and  Local  Tax  Revenue  The 
Bureau  needs  State  and  local  tax  data  to 
publish  benchmark  statistics  on  public 
sector  taxes:  to  provide  data  to  the 
Bureau  of  Economic  Analysis  for  GDP 
calculations  and  other  economic 
indicators;  and  to  provide  data  for 
economic  research  and  comparative 
studies  of  governmental  finances.  Data 
are  collected  on  a  quarterlv  basis  from 
State  and  local  tax  collecting  agencies. 

Tax  collection  data  are  used  to 
measure  economic  activity  for  the 
Nation  as  a  whole,  as  well  as  for 
comparison  among  the  various  states. 
These  data  also  are  dseful  in  comparing 
the  mix  of  taxes  employed  by  individual 


states,  and  in  determining  the  revenue 
raising  capacity  of  different  types  of 
taxes. 

The  Quarterlv  Survey  of  Property  Tax 
Collections  (form  F-7l')  is  sent  to  5,739 
local  government  tax  collecting  agencies 
in  530  county  areas.  While  some 
counties  are.  served  by  a  single  county 
level  tax  collection  agency,  others  have 
county,  city,  township,  and  even  school 
district  collectors.  Each  agency  is  asked 
to  report  the  total  property  tax 
collections  during  the  past  quarter. 

The  Quarterly  Survey  of  State  Tax 
Collections  (Form  F-72)  is  sent  to  a  state 
level  revenue,  finance,  or  budget  agency 
in  each  state  to  report  tax  collection  data 
for  the  preceding  3-inonth  period. 

The  Quarterlv  Survey  of  Selected 
Local  T<ixes  (Form  F-73)  is  sent  to  70 
local  tii.x  collection  agencies  known  to 
have  substantial  collections  of  local 
general  sales  and/or  local  individual 
income  taxes. 

The  expected  decrease  in  the 
respondent  burden  is  due  to  a  slight 
redu(:ti(m  in  the  universe  of  the  survey. 
Due  tn  the  disincorporation  and 
consolidation  of  certain  tax  collecting 
agencies,  tht;  number  of  respondents 
receiving  Form  F-71  has  decreased  by 
61.  The  F-73  increased  bv  15  due  to 
creation  of  a  new  sample.  There  are  no 
planned  content  changes  to  any  form. 

II.  Method  of  Collection 

The  F-7 1  portion  of  the  survey  is 
conducted  by  mail  canvass.  Responses 
are  screened  manually  and  then  entered 
on  a  microcomputer 

F-73  forms  are  sent  to  respondents  by 
mail  canvass  or  electronically  via  e- 
mail  Several  respondents  have 
requested  to  conduct  the  survey  through 
electronic  mail. 

F-72  forms  are  sent  to  respondents  by 
either  facsimile  or  e-mail  (as  requested). 
Respondents  are  given  the  option  of 
returning  the  forms  through  facsimile, 
mail  or  electronically  via  e-mail. 

Telephone  follow  up  of  large  property 
tax  collectors  is  the  main  method  used 
to  maximize  response.  In  those 
instances  when  we  are  not  able  to  obtain 
a  response,  estimates  are  made  for  non- 
respondents  bv  using  data  of  the  same 
quarter  from  the  last  year  it  had  been 
received. 

III.  Data 

OMB  Xumber  0607-0112. 

Form  X'umber  F-71.  F-72.  and  F-73. 

Tvpe  of  Rfvww:  Regular. 

Affected  Public:  State  and  local 
governments. 

Estimated  Sumber  of  Respondents: 
5.860. 

Estimated  Time  Per  Response:  25 
minutes. 


Estimated  Total  Annual  Burden 
Hours;  5,911. 

Estimated  Total  Annual  Cost:  The 
estimated  cost  to  the  respondents  is 
5107,226. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C. 
Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
wavs  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
thev  al.so  will  become  a  matter  of  public 
record. 

Dated;  October  21.  2002, 
Madeleine  Clayton, 

.Mutuigcmrnt  .Analyst,  Offid'  oj  tlw  Chief 
Information  Officer. 
!FK  DcK    1)2-27214  FiI.mI  10-24-02;  H:45  am] 

BILUNG  CODE  3S1(>-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U,S,C.  chapter  35), 

Agency:  U,S.  Census  Bureau. 

Title:  2002  Survey  of  Business 
Owners  and  Self-Emploved  Persons 
(SBO). 

Form  \'umber(sl:  SBO-1,  SBO-2. 

Agencv  Approval  Xumber:  None. 

Tvpe  of  Request:  New  collection. 

Burden:  416,666  hours. 

Number  of  Respondents:  2,500,000. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  The  2002  Survey  of 
Business  Owners  and  Self-Employed 
Persons  (SBO)  will  provide  the  only 
comprehensive,  regularly  collected 
source  of  information  on  selected 
economic  and  demographic 
characteristics  for  businesses  and 
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business  owmers  by  gender,  ethnicity, 
and  race.  It  is  conducted  as  part  of  the 
economic  census  program.  This  survey 
was  previously  known  as  the  Survey  of 
Minority-Owned  Business  Enterprises 
(SMOBE)  and  the  Survey  of  Women- 
Owned  Business  Enterprises  (SWOBE). 
For  the  2002  SBO.  significant  changes 
have  been  made  to  the  questionnaire. 
These  changes  include  the  following: 

•  The  questions  about  race  and 
etluiicity  have  been  modified  to  meet 
the  OMB  guidelines  to  allow 
respondents  the  opportunity  to  select 
more  than  one  race.  Also,  per  the  OMB 
guidelines,  the  Hispanic  origin  question 
is  placed  before  the  race  question. 

•  The  survey  adopts  person-level 
reporting  for  a  variety  of  characteristics 
for  up  to  three  individual  o,wners, 
because  background  research  suggested 
difficulty  with  aggregate  reporting  of 
race  and  ethnicity  combinations  for 
multiple  owners. 

•  Several  new  questions  have  been 
borrowed  from  the  former 
Characteristics  of  Business  Owners 
survey,  which  has  not  been  funded  for 
the  upcoming  economic  census.  These 
items  will  fill  the  void  for  many  data 
users. 

•  A  new  question  has  also  been 
added  to  increase  our  understanding  of 
the  businesses'  use  of  alternative 
employment  arrangements. 

These  data  are  needed  to  evaluate  the 
extent  and  growth  of  business 
ownership  by  minorities  and  women  in 
order  to  provide  a  framework  for 
assessing  and  directing  Federal,  state, 
and  local  government  programs 
designed  to  promote  the  activities  of 
disadvantaged  groups.  The  Small 
Business  Administration  and  the 
Minority  Business  Development  Agency 
use  the  SBO  data  when  allocating 
resources  for  their  business  assistance 
programs.  The  data  are  also  widely  used 
by  private  firms  and  individuals  to 
evaluate  their  own  businesses  and 
markets,  by  the  media  for  news  stories, 
by  researchers  and  academia  for 
determining  firm  characteristics,  and  by 
the  legal  profession  in  evaluating  the 
concentration  of  minority  businesses  in 
particular  industries  and/or  geographic 
areas. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  Every  five  years. 

Respondent's  Obligation:  Mandatory. 

LegaMut/iority; Title  13  U.S.C, 
Sections  131,  193,  &  224. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek. 
Departmental  Paperwork  Clearance 


Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  or 
e-mail  (susan_schechter@omb.eop.gov). 

Dated:  October  21.  2002. 
Madeleine  Clayton, 

.Management  Analyst.  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  02-27215  Filed  10-24-02:  8:45  am] 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Survey  of  Income  and  Program 
Participation  (SIPP)  Wave  8  of  the  2001 
Panel 

ACTION:  Proposed  collection:  Comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  24, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230  (or  via  the 
Internet  at  DHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruraent(s)  and  instructions  should 
be  directed  to  Judith  H.  Eargle,  Census 
Bureau,  FOB  3,  Room  3387, 
Washington,  DC  20233-0001,  (301)  763- 
3819. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Bureau  conducts  the  SIPP 
which  is  a  household-based  survey 
designed  as  a  continuous  series  of 
national  panels.  New  panels  are 
introduced  every  few  years  with  each 
panel  usually  having  durations  of  one  to 


four  years.  Respondents  are  interviewed 
at  4-month  intervals  or  "waves"  over 
the  life  of  the  panel.  The  survey  is 
molded  around  a  central  "core"  of  labor 
force  and  income  questions  that  remain 
fixed  throughout  'he  life  of  the  panel. 
The  core  is  suppemented  with 
questions  designed  to  address  specific 
needs,  such  as  obtaining  information 
about  child  support  agreements,  support 
for  non-household  members,  functional 
limitations  and  disabilities  (adults/ 
children),  adult  well-being,  and  welfare 
reform.  These  supplemental  questions 
are  included  with  the  core  and  are 
referred  to  as  "topical  modules." 

The  SIPP  represents  a  source  of 
information  for  a  wide  variety  of  topics 
and  allows  information  for  separate 
topics  to  be  integrated  to  form  a  single. 
unified  database  so  that  the  interaction 
between  tax,  transfer,  and  other 
government  and  private  policies  can  be 
examined.  Government  domestic-policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
Thev  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

The  2001  Panel  is  currently  .scheduled 
for  three  vears  and  will  include  nine 
waves  of  inter\'iewing  beginning 
February  2001.  Approximately  50.000 
households  will  be  selected  for  the  2001 
Panel,  of  which  37.500  are  expected  to 
be  interviewed.  We  estimate  that  each 
household  will  contain  2.1  people, 
yielding  78,750  interviews  in  Wave  1 
and  subsequent  waves.  Interviews  take 
30  minutes  on  average.  Three  waves  of 
interviewing  will  occur  in  the  2001  SIPP 
Panel  during  FY  2003.  The  total  annual 
burden  for  the  2001  Panel  SIPP 
interviews  would  be  118,125  hours  in 
FY  2003, 

The  topical  modules  for  the  2001 
Panel  Wave  8  collect  information  about: 

•  Child  Support  Agreements. 

•  Support  for  Non-Household 
Members. 

•  Functional  Limitations  and 
Disabilities  (Adults/Children). 

•  Aduh  Weil-Being. 

•  Welfare  Reform. 

Wave  8  interviews  will  be  conducted 
from  June  2003  through  September 
2003. 

A  10-minute  reinterview  of  2,500 
people  is  conducted  at  each  wave  to 
ensure  accuracy  of  responses. 
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Reinterviews  would  require  an 
additional  1.253  burden  hours  in  FY 
2003 

II.  Method  of  Collection 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  vears  with  each  panel  having 
durations  of  one  to  four  years.  All 
household  members  15  years  old  or  over 
are  interviewed  using  regular  proxy- 
respondent  rules.  During  the  2001 
Panel,  respondents  are  interviewed  a 
total  of  nine  times  (nine  waves)  at  4- 
month  intervals  making  the  SIPP  a 
longitudinal  survey.  Sample  people  (all 
household  members  present  at  the  time 
of  the  first  interview)  who  move  within 
the  country  and  reasonably  close  to  a 
SIPP  primary  sampling  unit  will  be 
followed  and  interviewed  at  their  new- 
address.  Individuals  15  years  old  or  over 
who  enter  the  household  after  Wave  1 
will  be  interviewed:  however,  if  these 
individuals  move,  they  are  not  followed 
unless  thev  happen  to  move  along  with 
a  Wave  1  sample  individual. 

III.  Data 

OMB  S'umber  0607-0875 

Form  S'umber  SIPP/CAPI  Automated 
Instrument. 

Type  of  Review:  Regular. 

Affected  Public  Individuals  or 
Households. 

Estimated  Sumber  of  Respondents: 
78.750  people  per  wave. 

Estimated  Time  Per  Response:  30 
minutes  per  person,  on  average. 

Estimated  Total  Annual  Burden 
Hours:  119.378. 

Estimated  Total  Annual  Cost:  The 
onlv  cost  to  respondents  is  their  time. 

Respondent's  Obligation:  V'oluntarv'. 

Legal  Authority:  Title  13.  United 
States  Code.  Section  182 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  hinctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 
mcluded  in  the  request  for  the  Office  of 


Management  and  Budget  approval  of 
this  information  collection.  They  also 
will  become  a  matter  of  public  record. 

Dated:  October  21,  2002. 
Madeleine  Clayton, 

Miiiniiii-itifiit  Analyst 

\VH  l)o(    02-27212  Filed  10-24-02:  8:45  am] 

BILLING  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Sensors  and  Instrumentation 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisorv  Committee  will 
meet  on  November  12,  2002,  9:30  a.m., 
in  the  Herbert  C.  Hoover  Building, 
Room  fi087B.  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  technical  questions 
that  affect  the  level  of  export  controls 
applicable  to  sensors  and 
instrumentation  equipment  and 
technology. 

Agenda 

Public  Session 

1.  Opening  remarks  and 
introductions. 

2.  Presentation  of  papers  and 
comments  by  the  public. 

3.  Discussion  on  Committee's  annual 
report  and  plan. 

4.  Report  from  laser  working  group. 

5.  Update  on  revision  of  the  Militarily 
Critical  Technologies  List. 

b.  Report  on  thermal  imaging 
licensing  initiatives.    ^ 

7  Comment  on  revisions  to  the  Export 
Administratiaon  Regulations. 

8.  Elections  of  Chairman. 

Closed  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  during  the  public  session  of 
the  meeting.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 


materials  prior  to  the  meeting  date  to 
the  following  address:  Ms.  Lee  Ann 
Carpenter,  OSIES/EA/BIS  MS:  3876, 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave..  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  November  29,  2001, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552(c)(1) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  10(a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

For  more  information  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  October  22.  2002. 
Lee  Ann  Carpenter, 

Commerce  Liaison  Officer. 

|FR  Dot.  02-27204  Filed  10-24-02;  8:45  am] 

BILLING  CODE  3S10->rT-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-880] 

Notice  of  Initiation  of  Antidumping 
Duty  Investigation:  Barium  Carisonate 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  antidumping  duty 

investigation. 

EFFECTIVE  DATE:  October  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  Lavton  (202)  482-0371  or  Tisha 
Loeper-Viti  (202)  482-7425,  Import 
Administration,  International  Trade 
.Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  )anuary  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  references 
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to  the  provisions  codified  at  19  CFR  part 
351  (2002). 

The  Petition 

On  September  30,  2002,  the 
Department  received  a  petition  filed  in 
proper  form  by  Chemical  Products 
Corporation  (CFG,  or  the  petitioner). 
The  Department  received  a  supplement 
to  the  petition  on  October  16,  2002. 

In  accordance  with  section  732(b)(1) 
of  the  Act,  the  petitioner  alleges  that 
imports  of  barium  carbonate  from  the 
People's  Republic  of  China  (the  PRG) 
are,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  these  imports  are 
materially  injuring,  or  are  threatening  to 
materially  injure,  an  industry  in  the 
United  States, 

The  Department  finds  that  the 
petitioner  filed  this  petition  on  behalf  of 
the  domestic  industry  because  it  is  an 
interested  party  as  defined  in  sections 
771(9)(G)  of  the  Act,  and  it  has 
demonstrated  sufficient  industry 
support  with  respect  to  the  antidumping 
investigation  that  it  is  requesting  the 
Department  to  initiate.  See  infra, 
"Determination  of  Industry  Support  for 
the  Petition." 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  barium  carbonate, 
regardless  of  form  or  grade.  The  product 
under  investigation  is  currently 
classifiable  under  subheading 
2836.60.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

As  discussed  in  the  preamble  to  the 
Department's  regulations  [Antidumping 
Duties:  Countervailing  Duties;  Final 
Rule,  62  FR  27296.  27323  (May  19, 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Conunerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 


Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC).  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 


'  Sep  Algoma  Stpel  Corp.  Ltd  .  v.  I'nitpd  States, 
688  F.  Supp.639.  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination: 
Rescission  of  investigation  and  Partial  Dismissal  of 
Petition.  56  FR  .32376.  32380-81  duly  16.  1991). 


with,  the  article  subject  to  an 
investigation  under  this  title.  "  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

We  reviewed  the  description  of  the 
domestic  like  product  presented  in  the 
petition.  Based  upon  our  review  of  the 
petitioner's  claims,  we  concur  that  there 
is  a  single  domestic  like  product,  which 
is  defined  in  the  "Scope  of 
Investigation"  section  above.  This  is 
consistent  with  determinations  in  past 
investigations  to  treat  all  barium 
carbonate  products  as  a  single  class  or 
kind  of  merchandise.  See.  e.g.. 
International  Trade  Commission 
Notices  (No.  731-TA-31  Final): 
Precipitated  Barium  Carbonate  from  the 
Federal  Republic  of  Germany.  46  FR 
32698  (June  24.  1981). 

Finally,  the  Department  has 
determined  that,  pursuant  to  section 
732(c)(4)(A)  of  the  Act.  the  petition 
contains  adequate  evidence  of  industry 
support  and,  therefore,  polling  is 
unnecessary.  See  the  Import 
Administration  Antidumping 
Investigation  Initiation  Checklist. 
Industry  Support  section.  October  21, 
2002  (the  Initiation  Checklist),  on  file  in 
the  Central  Records  Unit,  Room  B-099 
of  the  main  Department  of  Commerce 
building. 

We  determined  that  the  petitioner  has 
demonstrated  industrv'  support 
representing  more  than  50  percent  of 
total  production  of  the  domestic  like 
product.  Therefore,  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  product,  and  the  requirements  of 
section  732(c)(4)(A)(i)  of  the  Act  are 
met.  Furthermore,  because  the 
petitioner  represents  more  than  50 
percent  of  total  production  of  the  like 
product,  the  domestic  producers  or 
workers  who  support  the  petition 
account  for  more  than  50  percent  of  the 
production  of  the  domestic  like  product 
produced  by  that  portion  of  the  industry 
expressing  support  for  or  opposition  to 
the  petition.  Thus,  the  requirements  of 
section  732(c)(4)(A)(ii)  are  also  met.  In 
addition,  the  Department  received  no 
opposition  to  the  petition.  Accordingly, 
we  determine  that  this  petition  is  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
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decision  to  initiate  this  investigation. 
The  sources  of  data  relating  to  U.S.  and 
home  market  prices  and  factors  of 
production  are  discussed  in  greater 
detail  in  the  Initiation  Checklist.  Should 
the  need  arise  in  our  preliminary'  or 
final  determinations  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act,  we  may  re- 
examine the  information  and  revise  the 
margin  calculations,  if  appropriate. 

Regarding  information  involving  non- 
market  economy  countries  (NME).  the 
Department  presumes,  based  on  the 
extent  of  central  government  control  in 
an  NME,  that  a  single  dumping  margin, 
should  there  be  one.  is  appropriate  for 
all  NME  exporters  in  the  given  country. 
In  the  course  of  this  investigation,  all 
parties  will  have  the  opportunity  to 
provide  relevant  information  related  to 
the  issues  of  the  country's  NME  status 
and  the  granting  of  separate  rates  to 
individual  exporters.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China.  59  FR  22585 
(May  2.  1994) 

Export  Price 

The  petitioner  based  export  price  (EP) 
on  price  quotes  from  several  Chinese 
exporters  within  the  period  of 
investigation  (POI)  for  the  sale  of 
powdered  and  calcined  barium 
carbonate  produced  in  the  PRC'  The 
petitioner  calculated  a  net  U.S.  price  by 
deducting  inland  freight  expenses  in  the 
PRC  using  a  surrogate  value  for  rail 
freight  in  accordance  with  our  NME 
calculation  methodology. 

Normal  Value 

The  petitioner  alleges  that  the  PRC  is 
an  NME  country,  and  notes  that  in  all 
previous  investigations  the  Department 
has  determined  that  the  PRC  is  an  NME. 
See.  e.g..  Notice  of  Final  Determination 
in  the  Less  Than  Fair  Value 
Investigation  of  Steel  Wire  Rope  From 
the  People's  Republic  of  China.  66  FR 
12759.  12761  (Feb.  28,  2001)   In 
accordance  with  section  771(18)(C)  of 
the  Act,  anv  determination  that  a  foreign 
country  has  at  one  time  been  considered 
an  NME  shall  remain  in  effect  until 
revoked  Therefore,  the  PRC  will 
continue  to  be  treated  as  an  NME 
countrv  unless  and  until  its  NME  status 
is  revoked.  Pursuant  to  section 
771(18)(C)(i)  of  the  Act,  because  the 
PRC's  status  as  an  NME  remains  in 
effect,  the  petitioner  determined  the 
dumping  margin  using  an  NME 
analysis. 

The  petitioner  asserts  that  India  is  the 
most  appropriate  surrogate  country  for 
the  PRC,  claiming  that  India  is:  (1)  A 
market  economy;  (2)  a  significant 
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producer  of  comparable  merchandise; 
and  (3)  at  a  level  of  economic 
development  comparable  to  that  of  the 
PRC  in  terms  of  per-capita  gross 
national  income.  Based  on  the 
information  provided  by  the  petitioner, 
we  believe  that  the  petitioner's  use  of 
India  as  a  surrogate  country  is 
appropriate  for  purposes  of  initiation  of 
this  investigation. 

The  petitioner  estimated  the 
quantities  of  inputs  required  to  produce 
powdered  and  calcinated  barium 
carbonate  in  the  PRC  based  on  the 
petitioner's  own  experience  and 
adjusted  for  known  differences  in 
production  in  the  PRC.  These  known 
differences  include:  (1)  The  use  of  coal 
as  a  fuel  source  and  as  a  materiafinpuf 
to  reduce  barite  ore;  (2)  the  production 
of  carbon  dioxide  gas  by  heating 
limestone;  and  (3)  the  use  of  kerosene  to 
heat  the  calciner. 

For  valuing  the  inputs,  the  petitioner 
attempted  to  use  contemporaneous  price 
data  for  the  anticipated  POI  where  it 
was  available.  Where  this  was  not  the 
case,  the  petitioner  used  information 
otherwise  available  as  detailed  below. 
The  petitioner  valued  inputs  of  steam 
coal,  limestone,  lime,  alum,  and 
flocculant  using  Indian  import  statistics 
recorded  for  the  months  of  January  to 
June  2001  in  the  Monthly  Statistics  of 
the  Foreign  Trade  of  India.  Barite  ore 
was  valued  using  a  contemporaneous 
price  quote  from  an  Australian  producer 
of  barite  ore  because  the  petitioner 
demonstrated  that  the  Indian  import 
statistics  value  was  abberationally  high 
and  the  petitioner  was  unable  to  find  an 
import  value  for  any  other  possible 
surrogate  country.  The  values  for  ferrous 
sulfate  and  sodium  sulfate  were  based 
on  the  values  reported  in  the 
publication  Chemical  Weekly  for  the 
period  January  to  June  2002.  The  value 
for  cah;ium  sulfate  was  based  on  a 
publicly  available  price  quote  from  a 
price  list  published  on  the  Internet  by 
Indian  Chemical  Industries  (see  http:// 
ix-ww. inciian-chemicals.com).  A  value 
for  water  was  based  on  the  average 
industrial  price  in  four  Indian 
metropolitan  areas  for  the  period  1995- 
1997  as  reported  in  the  Second  Water 
Utilities  Data  Book:  Asian  and  Pacific 
Region  (1997).  Electricity  was  valued 
using  data  from  the  2001-02  Annual 
Report  on  the  Working  of  State 
Electricity  Boards  published  by  the 
Power  and  Energy  Division  of  the 
Planning  Commission  of  India.  All 
surrogate  values  that  fell  outside  the 
anticipated  POI.  January  1,  2002, 
through  June  30,  2002,  were  adjusted  for 
inflation  using  sector-specific  price 
indices  (for  electricity)  and  wholesale 
price  indices  (for  all  other  inputs). 


To  determine  factory  overhead, 
selling,  general  and  administrative 
(SG&A)  expenses,  and  financial 
expenses  and  profit,  the  petitioner 
relied  on  rates  derived  from  the 
financial  statements  of  National 
Peroxide  Ltd.  (NPL)  and  Calibre 
Chemicals  (CC),  which  are  two  Indian 
producers  of  bulk  chemicals.  Based  on 
the  information  provided  by  the 
petitioner,  we  believe  that  the  surrogate 
values  represent  information  reasonably 
available  to  the  petitioner  and  are 
acceptable  for  purposes  of  initiation  of 
this  investigation.  Because  the 
Department  normally  includes  only 
operational  income  in  calculating 
surrogate  profit  rates,  we  reduced  NPL's 
profit  rate  to  zero  after  deducting  non- 
operational  income  (from  property 
development)  from  its  overall  income. 

Based  upon  a  comparison  of  EP  to 
adjusted  normal  value  (NV),  the  revised 
estimated  dumping  margins  range  from 
214.17  to  308.18  percent. 

Fair  Value  Comparison 

Based  on  the  data  provided  by  the 
petitioner,  there  is  reason  to  believe  that 
imports  of  barium  carbonate  from  the 
PRC  are  being,  or  are  likely  to  be.  sold 
at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injun,-  and  Causation 

The  petitioner  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV. 

The  petitioner  contends  that  the 
industry's  injured  condition  is  evident 
by  a  decline  in  prices,  declining 
profitability,  reduced  levels  of  capacity 
utilization,  declining  shipments,  lost 
sales  and  revenue  due  to  PRC  imports, 
and  declining  market  share.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  ITC  import  data,  lost  sales 
and  revenue  data,  and  pricing 
information.  We  have  assessed  the 
allegations  and  supporting  evidence 
regarding  material  injury  and  causation, 
and  we  have  determined  that  these 
allegations  are  properly  supported  by 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
the  Initiation  Checklist. 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  barium  carbonate,  we  have 
found  that  it  meets  the  requirements  of 
section  732  of  the  Act.  Therefore,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 


Federal  Register / Vol.  67,  No,  207 /Friday,  October  25,  2002 /Notices 


65537 


imports  of  barium  carbonate  from  the 
PRC  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  Unless  this  deadline  is  extended 
pursuant  to  section  733(b)(1)(A)  of  the 
Act,  we  will  make  our  preliminary 
determination  no  later  than  140  days 
after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representative  of  the 
government  of  the  PRC.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  the  petition  to  each  exporter  named 
in  the  petition,  as  provided  for  under  19 
CFR  351, 203(C)(2). 

ITC  Notification 

We  have  notified  the  ITC  of  our 
initiation  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  no  later  than 
November  14,  2002,  whether  there  is  a 
reasonable  indication  that  imports  of 
barium  carbonate  from  the  PRC  are 
causing  material  injury,  or  threatening 
to  cause  material  injury,  to  a  U,S. 
industry.  A  negative  ITC  determination 
will  result  in  the  investigation  being 
terminated;  otherwise,  this  investigation 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  October  21,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  02-27261  Filed  10-24-02;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admlniatration 

[A-570-853] 

Bulk  Aapirin  from  the  People's 
Republic  of  China:  Final  Results  of 
Changed  Circumstances  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Changed  Circumstances  Antidiunping 
Duty  Administrative  Review. 

summary:  On  August  7,  2002,  the 
Department  of  Commerce  published  a 
notice  of  preliminary  results  of  its 
changed  circumstances  review  in  bulk 
aspirin  from  the  People's  Republic  of 
China  examining  whether  Jilin  Henghe 


Pharmaceutical  is  the  successor-in- 
interest  to  Jilin  Pharmaceutical 
Company  Ltd.  and  Jilin  Pharmaceutical 
Import  and  Export  Corporation,  We 
have  now  completed  the  changed 
circumstances  review  and  determine 
Jilin  Henghe  Pharmaceutical  to  be  the 
successor-in-interest  to  Jilin 
Pharmaceutical  Company  Ltd.  and  Jilin 
Pharmaceutical  Import  and  Export 
Corporation. 

EFFECTIVE  DATE:  October  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Santoboni  or  Cole  Kyle.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230: 
telephone  (202)  482-4194  and  (202) 
482-1503.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department's")  regulations  are  to  19 
CFR  Part  351  (2001). 

Background: 

On  August  7.  2002,  in  accordance 
with  Section  751(b)  of  the  Act  and  19 
CFR  351.216  and  351.221(c)(3),  the 
Department  published  its  preliminary 
results  in  the  Federal  Register, 
preliminarily  finding  Jilin  Henghe 
Pharmaceutical  ("Jilin  Henghe")  to  be 
the  successor-in-interest  to  Jilin 
Pharmaceutical  Company  Ltd.  and  Jilin 
Pharmaceutical  Import  and  Export 
Corporation  (collectively.  "Jilin 
Pharmaceutical"),  We  invited  interested 
parties  to  comment  on  these  findings. 
No  comments  were  received  (see  Bulk 
Aspirin  from  the  People's  Republic  of 
China:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Changed  Circumstances 
Review,  67  FR  51167)  ["Preliminary 
Results"). 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
bulk  acetylsalicylic  acid,  commonly 
referred  to  as  bulk  aspirin,  whether  or 
not  in  pharmaceutical  or  compound 
form,  not  put  up  in  dosage  form  (tablet, 
capsule,  powders  or  similar  form  for 
direct  human  consumption).  Bulk 
aspirin  may  be  imported  in  two  forms, 
as  pure  ortho-acetylsalicylic  acid  or  as 
mixed  ortho-acetylsalicylic  acid.  Pure 


ortho-acetylsalicylic  acid  can  be  either 
in  crystal  form  or  granulated  into  a  fine 
powder  (pharmaceutical  form).  This 
product  has  the  chemical  formula 
C9H804.  It  is  defined  by  the  official 
monograph  of  the  United  States 
Pharmacopoeia  23  ("USP").  It  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  subheading 
2918.22.1000. 

Mixed  ortho-acetylsalicylic  acid 
consists  of  ortho-acetylsalicylic  acid 
combined  with  other  inactive 
substances  such  as  starch,  lactose, 
cellulose,  or  coloring  materials  and/or 
other  active  substances.  The  presence  of 
other  active  substances  must  be  in 
concentrations  less  than  that  specified 
for  particular  nonprescription  drug 
combinations  of  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Nonprescription  Drugs, 
eighth  edition.  American 
Pharmaceutical  Association.  This 
product  is  currently  classifiable  under 
HTSUS  subheading  3003.90.0000 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Final  Results  of  Review 

Because  we  received  no  comments  on 
the  preliminary  results,  for  the  reasons 
stated  in  the  Preliminary  Results  and 
based  on  the  facts  on  the  record,  we  find 
Jilin  Henghe  to  be  the  successor-in- 
interest  to  Jilin  Pharmaceutical  for 
antidumping  duty  cash  deposit 
purposes.  In  order  to  make  this 
determination,  we  examined  the 
management  structure  of  Jilin  Henghe 
and  Jilin  Pharmaceutical,  including,  but 
not  limited  to,  financial  statements, 
stock  purchase  agreements,  sales 
documents  and  organizational  charts. 
Since  the  record  shows  that  Jilin 
Henghe  maintained  the  same 
management  among  other  things,  we 
determine  that  Jilin  Henghe  is  the 
successor-in-interest  to  Jilin 
Pharmaceutical. 

Jilin  Henghe  will  be  assigned  the 
same  antidumping  duty  cash-deposit 
rate  with  respect  to  the  subject 
merchandise  as  Jilin  Pharmaceutical,  its 
predecessor  company.  This  cash  deposit 
requirement  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  changed  circumstances  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date.  This  cash  deposit  rate 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 
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This  determination  is  issued  and 
published  in  accordance  with  sections 
751(b)(1)  and  777fl)(l)  of  the  Act. 

Datf'd:  DctohiT  IH   200 J 
loseph  A.  Spetrini, 
Artm^  .\s--i''tiint  Secretary  for  Import 
Adinnustratiun. 
|FR  Doc.  02-27259  Filed  10-24-02;  8:45  ami 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-533-809] 

Forged  Stainless  Steel  Flanges  from 
India:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  for  Preliminary  Results  of 
.Antidumping  Duty  Administrative 
Review. 


EFFECTIVE  DATE:  October  25.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 

Helen  Kramer  at  (202)  482-0405 
(.Snowdrop  Trading.  Pvt.  Ltd.).  Michael 
Ferrier  at  (202)  482-1394  (Isibars.  Ltd.) 
.Shireen  Pasha  at  (202)  482-0 U)3  (Echjav 
Forcings  Ltd./Pushpaman  Exports),  or 
Dena  Aliadinov  at  (202)  482-33H2  (Viraj 
Forgings.  Ltd.).  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  C^ommerce,  14th 
.Street  and  Constitution  Ave.  NVV. 
Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Statutory'  Time  Limits 

.Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930.  as  amended  (•"the  Act"), 
requires  the  Department  of  C'ommerce 
("the  Department")  to  make  a 
preliminarv  determination  within  245 
davs  after  thf  last  dav  of  the  anniversary 
month  (if  an  order  for  which  a  review 
is  requested,  and  a  final  determination 
within! 20  days  after  the  date  on  which 
the  preliminarv  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Af:t  allows  the 
Department  to  extt*nd  the  time  limit  for 
the  preliminary  determination  to  a 
maximum  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  davs 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determinati(m)  from  the  date  of 
publication  of  the  preliminary 
determination. 


Background 

On  March  27,  2002,  the  Department 
initiated  an  administrative  review  of  the 
antidumping  dutv  order  on  forged 
stainless  steel  flanges  from  India  for  the 
following  companies:  Metal  Forging 
Rings  &  Bearings;  Snowdrop  Trading, 
Pvt.  Ltd.;  Viraj  (iroup;  Bhansali 
Ferromet  I'vt.  Ltd.;  Echjay  Forgings  Ltd./ 
Pushpanian  Exports;  Isibars,  Ltd.; 
Panchmahal  Steel.  Ltd  ;  Patheja 
Forgings  &  Auto  Parts.  Ltd.;  and  Viraj 
Forgings.  Ltd.  See  Initiation  of 
Antidumpinii  and  Countenailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocations  in  Part.  67  FR  14696 
(March  27.  2002).  The  Department 
received  timely  responses  from 
Snowdrop  Trading.  Pvt.  Ltd. 
("Snowdrop");  Echjay  Forgings  Ltd./ 
Pushpaman  Exports  ("Echjay");  Isibars, 
Ltd.  ("Isibars");  and  Viraj  Forgings,  Ltd. 
("Viraj")  (Viraj  is  part  of  the  Viraj 
Group).  The  period  of  review  {P(3R)  is 
Februarv  1.  2001.  through  January  31. 
2002.  The  preliminary  results  are 
currentlv  due  on  October  31,  2002. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

The  instant  review  involves 
procedural  difficulties  that  necessitate  a 
greater  amount  of  time  in  order  to 
preliminarily  complete  this  review, 
including  the  number  of  companies 
under  review:  the  inability  of  one  of  the 
companies  to  meet  the  Department's 
deadlines  for  responses  to  the 
ijuestionnaire  due  to  a  natural  disaster; 
the  delav  in  obtaining  financial 
statements  because  the  companies' 
fiscal  vears  ends  in  March;  the  lack  of 
legal  ri'presentaticm  for  two  companies; 
and  the  involvement  of  two  of  the 
companies  under  review  in 
simultaneous  antidumping  proceedings. 
Because  of  these  issues,  we  find  it  is  not 
practicable  to  complete  this  review 
within  the  initial  lime  limits  mandated 
by  section  751(a)(3)(A)  of  the  Act. 
Therefore,  we  are  fully  extending  the 
due  date  for  the  preliminary  results  to 
365  days  after  the  last  day  of  the 
anniversarv  month  of  the  antidumping 
order,  which  is  f-'ebruary  28.  2003.  The 
final  results  will  continue  to  be  120 
davs  after  the  date  the  preliminary 
results  are  issued. 

This  extension  of  the  time  limit  is  in 
accordance  with  s(!ction  751(a)(3)(A)  of 
the  Act  and  19  CFR  351.213(h)(2). 

Dated:  October  18.2002. 
loseph  .\.  Spetrini. 

I)rpiii\  .^^,s/.^f(;^(  Sft  rvliipi,  liii  Inipurl 
Administration.  Gronfj  III 
IFR  nu<    02-2720(1  l-j|i'(l  10-24-02:  H:4'i  .iml 
BILLING  CODE  SSIO-OS-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Friday,  November  1. 

2002.  10  a.m. 

LOCATION:  Room  420.  East  West  Towers. 

4330  East  West  Highway.  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Petition  to  HP  99-1  Polyvinyl  Chloride 
(PVC)  (Decision) 

The  Commission  will  consider 
options  relating  to  Petition  to  HP  99-1 
requesting  ban  of  polyvinyl  chloride 
(PVC)  in  all  toys  and  other  products 
intended  for  children  five  years  of  age 
and  under. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson.  Office 
of  the  Secretarv,  4330  East  West 
Highway.  Bethesda,  MD  20207.  (301) 
504-0800. 

n.il.-(l:  (1<  tohcr  23.  2002. 
Todd  A.  Stevenson. 
Secretary. 

IFR  Hot    02-27410  Filed  10-2.3-02:  2:35  prn) 
BILLING  CODE  6355-01 -M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  24,  2002. 
SUPPLEMENTARY  INFORMATION:  Sectifin 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  e.xtent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  anv  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
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Regulatory  Infonnation  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  October  22.  2002. 

John  Tressler,       ^.^ 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  National  Assessment  of 
Educational  Progress:  2003  Charter 
Schools  Questions. 

Frequency: 

Affected  Public:  Not-for-profit 
institutions  (primary). 

Reporting  and  Recordkeeping  Hour 
Rurden: 

Responses:  658800. 

Burden  Hours:  169101. 

Abstract:  The  charter  schools  in  the 
NAEP  sample  will  complete  the  NAEP 
School  Questionnaire,  through  which 
they  will  provide  information  on 
instructional  organization  and  time, 
parental  involvement,  stability  of  the 
teaching  staff,  and  characteristics  of  the 
student  body.  The  purpose  of  the  NAEP 
Charter  School  Questions  is  to  be  able 
to  describe  the  schools  in  terms  of  some 
key  features  unique  to  charter  schools. 
There  is  no  one  kind  of  charter  school — 
who  they  serve,  how  they  are  funded, 
how  they  operate,  and  to  whom  they 
must  report  varies  depending  on  state 
legislation  and  the  terms  of  the  charter. 
Nevertheless,  it  is  important  for  NAEP 
to  be  able  to  describe  the  charter  schools 


in  the  sample  so  that  the  results  can  be 
interpreted  in  a  meaningful  way. 

Requests  for  copies  oithe  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov. 
by  selecting  the  Browse  Pending 
Collections  link  and  by  clicking  on  link 
number  2176.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese. 
Department  of  Education.  400  Maryland 
Avenue,  SW..  Room  4050.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronicallv  mailed  to  the  Internet 
address  OCIO  'RIMG@ed.gov  or  faxed 
to  (202)  708-9346.  Please  specif\'  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relav  Service  (FIRS)  at  1-800-877- 
8339. 
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DEPARTMENT  OF  ENERGY 

Final  Environmental  Impact  Statement 
for  a  Geologic  Repository  for  the 
Disposal  of  Spent  Nuclear  Fuel  and 
HIgh-Level  Radioactive  Waste  at  Yucca 
Mountain,  Nye  County,  NV 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Distribution. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  distribution  and 
availability  of  the  Final  Environmental 
Impact  Statement  for  a  Geologic 
Repositorv'  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain. 
Nye  County.  Nevada  (DOE/EIS-0250F) 
in  paper  and  CD  ROM  format.  The 
Nuclear  Waste  Policv  Act  of  1982,  as 
amended  (NWPA)  (42  U.S.C.  10101  et 
seq.)  requires  that  any  recommendation 
from  the  Secretary  of  Energy  to  the 
President  that  the  President  approve  the 
Yucca  Mountain  site  for  the 
development  of  a  repository  must 
include  a  final  environmental  impact 
statement  (EIS).  Accordingly,  the 
Department  prepared  this  Final  EIS 
consistent  with  the  NWPA,  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.).  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  that  implement  the 


procedural  provisions  of  NEPA  (40  CFR 
parts  1500-1508),  and  the  DOE 
procedures  implementing  NEPA  (10 
CFR  part  1021).  The  Final  EIS  has  been 
filed  with  the  U.S.  Environmental 
Protection  Agency.  The  Final  EIS 
provides  information  on  potential 
environmental  impacts  that  could  result 
from  a  Proposed  Action  to  construct, 
operate  and  monitor,  and  eventually 
close  a  repositorv'  for  the  disposal  f)f 
spent  nuclear  fuel  and  high-level 
radioactive  waste  at  Yucca  Mountain  in 
Nevada,  including  potential  impacts 
from  transporting  spent  nuclear  fuel  and 
high-level  radioactive  waste  to  the 
repository.  The  Final  EIS  also  considers 
the  potential  environmental  impacts 
from  an  alternative  referred  to  as  the  No- 
Action  Alternative,  under  which  a 
repositorv  would  not  be  developed  at 
Yucca  Mountain. 

DATES:  The  Final  EIS  accompanied  the 
Secretarv  of  Energy's  recommendation 
to  the  President  regarding  the  suitability 
of  the  Yucca  Mountain  site  for  the 
development  of  a  geologic  repository  on 
Februarv  14.  2002.  and  was  made 
available  to  the  public  electronically  on 
the  Internet  and  in  public  reading  rooms 
at  that  time,  pursuant  to  the  NWPA.  On 
February  15.  2002.  the  President 
transmitted  his  recommendation  of  the 
site  to  Congress.  After  the  State  of 
Nevada  submitted  a  notice  of 
disapproval  on  April  8.  2002.  the  U.S. 
House  of  Representatives  and  the  Senate 
passed  a  resolution  to  approve  the  site 
on  May  8  and  July  9.  2002  respectively. 
The  President  signed  the  resolution 
approving  the  site  on  July  23.  2002. 
ADDRESSES:  Written  requests  for  further 
information  on  the  Final  EIS.  and 
requests  for  paper  copies  of  the 
document  (or  a  CD-ROM  version) 
should  be  directed  to:  Dr.  (ane 
Summerson.  EIS  Document  Manager. 
M/S  010,  U.S.  Department  of  Energy, 
Office  of  Civilian  Radioactive  Waste 
Management,  Yucca  Mountain  Site 
Characterization  Office,  P.O.  Box 
364629.  North  Las  Vegas,  Nevada 
89036-8629,  Telephone  1-800-225- 
6972,  Facsimile  1-800-967-0739. 

The  Final  EIS  is  available 
electronically  on  the  Internet  at 
wwH-.vm p. gov  And  will  also  be  available 
on  the  DOE  NEPA  Web  site  at  http:// 
tis.eh.doe.gov/nepa/.  Addresses  of  the 
locations  where  paper  copies  of  the 
Final  EIS  are  available  for  public  review 
are  listed  in  this  Notice  in  the 
SUPPLEMENTARY  INFORMATION  section 
under  "Distribution  and  Availability  of 
the  Final  EIS." 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jane  Summerson.  EIS  Document 
Manager,  M/S  010.  U.S.  Department  of 
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Energy.  Office  of  Civilian  Radioactive 
Waste  Management,  Yucca  Mountain 
Site  Charactenzatinn  Office,  P.O.  Box 
364629.  North  Las  Vegas.  Nevada 
89036-8629,  Telephone  1-800-225- 
6972.  Facsimile  1-800-967-0739. 
General  mformation  on  the  DOE 
NEPA  process  may  be  requested  from 
Ms.  Carol  M.  Borgstrom,  Director,  Office 
of  NEPA  Policy  and  Compliance  (EH- 
42).  L'.S  Department  of  Ent^ryv.  1000 
Independence  Ave  ,  SW  .  U'ashui^tnn. 
DC  20585,  Telephone  1-202-586-461)0, 
or  leave  a  messa^f  at  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  7,  1995,  the  Department 
published  a  Notice  of  hit'-nt  '60  FK 
40164)  to  prepare  an  Environmental 
Impact  Statement  for  a  Geologic 
Repositorv  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain. 
Nye  Countv.  Nevada.  The  purpose  of  the 
Notice  of  Intent  was  to  inform  the 
public  of  the  proposed  s(  ope  of  thi- 
Repositorv  EIS,  to  solicit  publu  input, 
and  to  announce  that  scoping  meetings 
would  be  held  from  .-Kugust  through 
October  1995   During  that  perioii  l'> 
public  scoping  meetings  were  held 
throughout  the  United  States  to  obtain 
public  comments  regarding  the  scope, 
alternatives,  and  issues  that  should  be 
addressed  in  the  EIS.  The  scoping 
period  closed  on  December  5,  1995.  In 
Mav  1997.  DOE  published  the  Summar\ 
of  Public  Scoping  Comments  Related  to 
the  Environmental  Impact  Statement  for 
a  Geologic  Reptjsitorv  for  the  Disposal  of 
Spent  Nuclear  Fuel  and  High-level 
Radioactive  Waste  at  Yucca  Mountain. 
Nye  Countv,  Nevada,  which 
summarized  the  comments  received  by 
DOE  during  the  scoping  process  and 
described  how  DOE  planned  at  that  time 
to  address  issues  raised  during  scoping 
A  Notice  of  .\vailabilitv  for  the 
Summarv  of  Public  Scoping  Comments 
document  was  published  on  [uly  9. 
1997(62  FR  36789). 

On  August  13,  1999,  DOE  published 
a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  Draft 
Environmental  Impact  Statement  (64  F"R 
44200)  The  comment  period  for  the 
Draft  EIS  was  199  days,  with  21  public 
hearings  conducted  nationallv  and  in 
the  State  of  Nevada.  On  Mav  4,  2001. 
DOE  published  a  notice  in  the  Federal 
Register  announcing  the  availability  of 
a  Supplement  to  the  Draft 
Environmental  Impact  Statement  (66  FR 
22540),  The  comment  period  for  the 
Supplement  to  the  Draft  EIS  was  57 
davs.  with  3  public  hearings  conducted 
in  the  State  of  Nevada. 


Alternatives  Considered 

riif  1  mal  EIS  evaluates  a  Proposed 
.Action  and  a  No-Action  Alternative. 
L'nder  the  Proposed  Action,  DOE  would 
construct,  operate  and  monitor,  and 
eventuallv  close  a  geologic  repositorv  at 
Yucca  Mountain  for  the  disposal  of  as 
much  as  70.000  metric  tons  of  spent 
nuclear  fuel  and  high-level  radioac:tive 
waste.  The  Proposcnf  Action  includes 
the  transportation  of  spent  nuclear  fuel 
ami  high-level  radioactive  waste  to 
Yucca  Mountain  from  commercial  and 
DOE  sites  Under  the  No- Action 
Alternative.  DOE  would  end  activities  at 
Yucca  Mountain,  and  commercial  and 
DOE  sites  would  c:ontinue  to  store  spent 
nuiilcMr  fuel  and  high-level  radioactive 
waste.  pac:k.age(l  as  necessar\'  for  their 
safe  on-site  management. 

Two  national  transportation  scenarios 
are  evaluated  in  the  Final  EIS.  The 
mostlv  legal-weight  truck  '  scenario 
assumes  that,  with  a  few  exc:epticms, 
sptmt  nuc  lear  fuel  and  high-level 
radioactive  waste  would  be  shipped  to 
the  re[)ositorv  bv  legal-weight  truck  over 
existing  highways  The  mostly  rail 
scenario  assumes  that  spent  nuclear  fuel 
and  high-level  radioactive  waste  would 
he  shifiped  to  Nevada  by  rail,  with  some 
exceptions  (based  largely  on  the  on-site 
loading  limitations  at  some  commercial 
sites). 

The  Nevada  transportation 
implementing  alternatives  parallel  the 
national  transportation  scenarios. 
Hiiwe\-er.  because  no  rail  access 
c  urrentlv  exists  to  the-  repository  site, 
the  EIS  c;onsiders  different 
implementing  alternatives  for  the 
construction  of  either  a  new  branch  rail 
line  to  the  proposc;d  repositorv.  or  an 
inlermodal  transfer  station  -  with 
associated  highway  routes  for  heavy- 
haul  trucks. ' 

l'nder  the  No-Action  Alternative, 
DOE  would  end  activities  at  Yucca 
Mountain  and  undertake  site 
reclamation  to  mitigate  adverse 
environmental  impac:ts  from  those 
activities.  The  commercial  nuclear 
power  utilities  and  DOE  would  continue 
to  store  spent  nuclear  fuel  and  high- 
levc;!  radioactive  waste.  Bei;ause  it 
would  be  highlv  spec:ulative  to  attempt 
to  predu;t  future  events.  DOE  decided  to 
illustrate  that  set  of  possibilities  by 


'  Truck  with  a  Rross  vphi<  li'  wi-mtit  llmlh  trm  k, 
and  canjol  cif  Ics-,  ih.iPi  HO.OOO  pnuiids 

-  .^n  interinoilrfl  tr.^^^ler  stdlion  is  h  fac  ililv  M  the 
iuncture  of  rail  ami  riiaii  Irajisprirtation  used  to 
transffr  sluppmg  c  asks  i  uiitainuig  sprnl  nuclear 
fuel  and  fii^fi  level  radi()d<  live  waste  fnini  rail  In 
irui  k  and  empty  casks  fnim  triK  k  to  rail 

1  Shipment  of  a  rail  cask  (weitjhinK  up  to  300.000 
pounds)  on  a  sp«:ial  truck  and  trader  tombinatiun 
!h,ii  would  have  a  total  weight  of  approximately 
500.000  pounds 


focusing  its  analysis  of  the  No-Action 
Alternative  on  the  potential  impacts  of 
two  scenarios.  Scenario  1  assumes  that 
spent  nuclear  fuel  and  high-level 
radioactive  waste  would  remain  at  the 
72  commercial  and  5  DOE  sites  under 
institutional  control  for  at  least  10,000 
years.  Scenario  2  also  assumes  that 
spent  nuclear  fuel  and  high-level 
radioactive  waste  would  remain  at  the 
77  sites  in  perpetuity,  but  under 
institutional  control  for  only  about  100 
years. 

Final  EIS 

The  Final  EIS  differs  from  the  Draft 
EIS  and  Supplement  in  several  respects. 
Changes  were  made  in  the  Final  EIS  in 
response  to  comments  on  the  Draft  EIS 
and  Supplement,  to  correct  errors  in  the 
Draft  EIS  and  Supplement,  and  to 
provide  new  information  or  improved 
analvses  relevant  to  the  Final  EIS.  The 
Final  EIS  includes  the  Readers  Guide 
and  Summary.  Volume  1 — Impact 
Analyses  (Chapters  1-15);  Volume  II— 
Appendices  A-O:  and  Volume  III — 
Ciomment  Response  Document  (Parts  1- 
4).  In  addition.  Volume  IV  contains 
information  regarding  transportation 
and  repositorv  ac:cident  scenarios,  and 
is  onlv  available  as  discussed  below. 
Includ<?d  with  the  Final  EIS  is  an  errata 
shi^et,  which  describes  errors  in  the 
Final  EIS  identified  by  DOE  after  the  EIS 
was  approved  in  February  2002.  These 
errors  have  been  considered  both 
individually  and  collectively,  and  DOE 
has  determined  that  no  errors  identified 
would  cause  a  significant  change  to  the 
environmental  impacts,  nor  would  they 
change  the  conclusions  reached  in  the 
Final  EIS. 

The  Final  EIS  evaluates  (1)  the 
potential  impacts  of  the  construction, 
operation  and  monitoring,  and  eventual 
closure  of  a  repository;  (2)  the  potential 
long-term  impacts  of  repository  disposal 
of  spent  nuclear  fuel  and  high-level 
radioactive  waste;  (3)  the  potential 
impac:ts  of  transporting  these  materials 
to  the  repository;  and  (4)  the  potential 
impacts  of  not  proceeding  with  a 
repositorv.  The  Final  EIS  identifies  the 
Dc^partment's  preferred  alternative, 
which  is  to  proceed  with  the  proposed 
action  to  construct,  operate  and 
monitor,  and  eventually  close  a 
repositorv  at  Yucca  Mountain,  and  to 
use  mostly  rail,  both  nationally  and  in 
Nevada,  to  transport  spent  nuclear  fuel 
and  high-level  radioactive  waste  to  the 
repository. 

Distribution  and  Availability  of  the 
Final  EIS 

Paper  copies  of  the  Readers  Guide  and 
Summarv*  and  the  errata  sheet,  and  a 
CD-ROM  of  the  Final  EIS  (Volumes  I,  II, 
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and  III),  were  distributed  to  Members  of 
Congress,  Federal,  State,  and  Indian 
tribal  governments,  local  officials, 
persons,  agencies,  and  organizations 
who  commented  on  the  Draft  EIS  and 
Supplement  to  the  Draft  EIS.  and  others 
who  have  indicated  an  interest  in  the 
EIS  process.  Paper  copies  of  the  5,000- 
page  Final  EIS  may  also  be  requested  as 
indicated  previously  in  the  ADDRESSES 
and  FOR  FURTHER  INFORMATION  CONTACT 
sections  of  this  notice.  However,  in  light 
of  the  events  of  September  11,  2001, 
Volume  IV  is  available  only  upon 
written  request  to  the  DOE  EIS 
Document  Manager  at  the  address 
provided  in  the  ADDRESSES  section.  The 
Final  EIS  is  available  electronically  on 
the  Internet  at  vvTVw.vnip.gov,  and  will 
also  be  available  on  the  DOE  NEPA  Web 
site  at  http://tis.eh.doe.gov/nepa/. 
Addresses  of  Public  Reading  Rooms  and 
libraries  where  the  Final  EIS  is  available 
for  public  review  are  listed  below. 
Copies  of  references  considered  in 
preparation  of  the  Final  EIS  are 
available  at  the  following  Public 
Reading  Rooms:  University  of  Nevada- 
Las  Vegas,  Nevada;  University  of 
Nevada-Reno,  Nevada;  Beatty  Yucca 
Mountain  Science  Center,  Nevada;  and 
the  DOE  Headquarters  Office  in 
Washington,  DC. 

The  Environmental  Protection  Agency 
has  published  a  separate  Notice  of 
Availability  of  the  Final  EIS. 

Public  Reading  Rooms . 

California 

Inyo  County — Contact:  Andrew 
Remus;  (760)  878-0447;  Inyo  County 
Yucca  Mountain  Repository  Assessment 
Office;  168  North  Edwards  Street;  Post 
Office  Drawer  L;  Independence,  CA 
93526. 

Oakland  Operations  Office — Contact: 
Judy  Weiss;  (510)  637-1762;  U.  S. 
Depiartment  of  Energy  Public  Reading 
Room;  EIC;  1301  Clay  Street,  Room 
700N;  Oakland,  CA  94612-5208. 

Colorado 

National  Renewable  Energy 
Laboratory — Contact:  John  Horst;  (303) 
275-4709;  Public  Reading  Room;  1617 
Cole  Boulevard;  Building  17-4;  Golden. 
CO  80401. 

Rocky  Flats  Public  Reading  Room- 
Contact:  Gary  Morell;  (303)  469-4435; 
College  Hill  Library;  3705  112th 
Avenue;  Westminster,  CO  80030. 

DOE  Headquarters 

Headquarters  Office — Contact: 
Carolyn  Uwson;  (202)  586-3142;  U.S. 
Department  of  Energy;  Room  lE-190, 
Forrestal  Building;  1000  Independence 
Avenue,  SW;  Washington.  DC  20585. 


Georgia 

Atlanta  Support  Office — Contact:  Ron 
Henderson;  (404)  562-0555;  Department 
of  Energy;  Public  Reading  Room:  75 
Spring  Street.  Suite  200;  Atlanta,  GA 
30303. 

Southeastern  Power  Administration- 
Contact:  Joel  W.  Seymour;  (706)  213- 
3810;  U.S.  Department  of  Energy; 
Reading  Room;  1166  Athens  Tech  Road; 
Elberton,  GA  30635-6711. 

Idaho 

Boise  State  Universitv  Librarv — 
Contact:  Elaine  Watson;  (208)  426-1737: 
Government  Documents;  1910 
University  Drive:  Boise,  ID  83725-1430. 

Idaho  Operations  Office — Contact: 
Brent  Jacobson;  (208)  526-1144:  U.S. 
DOE  Public  Reading  Room:  1776 
Science  Center  Drive  M/S  2300;  Idaho 
Falls.  ID  83415. 

Illinois 

Chicago  Operations  Office — Contact: 
Tiffany  Fotno;  (312)  996-2738: 
Document  Department;  University  of 
Illinois  at  Chicago:  801  South  Morgan 
Street  M/C  234;  Chicago,  IL  60680, 

Louisiana 

Strategic  Petroleum  Reserve  Project 
Management  Office — Contact:  Deanna 
Harvey  (FE  445):  (504)  734^316;  U.S. 
Department  of  Energy;  SPRPMO 
Reading  Room;  900  Commerce  Road, 
East;  New  Orleans.  LA  70123. 

Nevada 

Lander  Countv — Contact:  Mickey 
Yarbro;  (775)  635-2885:  315  S. 
Humboldt  Street.  Battle  Mountain.  NV 
89820. 

Beatty  Yucca  Mountain  Science 
Center— Contact:  Marina  Anderson: 
(775)  553-2130;  100  North  E  Avenue; 
Beattv,  NV  89003. 

Lincoln  Countv — Contact:  Lola  Stark: 
(775)  726-3511;  Box  1068  100  Depot 
Avenue,  Suite  15;  Caliente.  NV  89008. 

Nevada  State  Clearinghouse — Contact: 
Heather  Elliot:  (775)  684-0209: 
Department  of  Administration;  209 
Musser  Street.  Room  200;  Carson  City. 
NV  89701. 

White  Pine  County — Contact:  Josie 
Larson;  (775)  289-2033:  Nuclear  Waste 
Project  Office:  959  Campton  Street:  Ely. 
NV  89301. 

Eureka  County — Contact:  Leonard 
Fiorenzi;  (775)  237-5372;  Eureka 
Countv  Public  Works;  701  South  Main 
St.;  Eureka,  NV  89301. 

Churchill  County— Contact:  Alan 
Kalt;  (775)  428-0212;  155  North  Taylor 
Street,  Suite  182;  Fallon,  NV  89046- 
2478. 

Esmeralda  County — Contact:  George 
McCorkell;  (775)  485-3419;  Yucca 


Mountain  Public  Information  Center; 
105  S.  Main  Street;  Goldfield.  N\' 
89013. 

Mineral  Countv — Contact:  Linda 
Mathius:  (775)  945-2484:  First  &  A 
Streets;  Hawthorne,  NV  89415. 

Clark  County — Contact:  Irene  Navis; 
(702)  455-5129;  500  South  Grand 
Central  Parkway  #3012:  Las  Vegas,  NV 
89106. 

Las  Vegas,  Nevada — Contact:  Susie 
Skarl;  (702)  895-2200;  University  of 
Nevada  Las  Vegas:  Lied  Library:  4505 
Marvland  Parkway:  Las  Vegas,  NV 
89154-7039. 

Las  Vegas  Yucca  Mountain  Science 
Center— Contact:  Claire  Whetsel:  (702) 
295-1312;  4101-B  Meadows  Lane:  Las 
Vegas,  NV  89107. 

Nve  County — Contact:  Les  Bradshaw; 
(775)  727-7727;  Department  of  Natural 
Resources  and  Federal  Facilities:  1210 
E.  Basin  Avenue,  Suite  6;  Pahrump.  NV 
89060. 

Pahrump  Yucca  Mountain  Scienc:e 
Center — Contact:  John  Pawlak:  (775) 
727-0896:  1141  South  Highway  160,  ' 
Suite  #3;  Pahrump.  NV.  89041. 

Reno.  Nevada — Contact:  Patrick 
Ragains:  (775)  784-6500,  Ext.  309: 
University  of  Nevada.  Reno;  The 
Universitv  of  Nevada  Libraries:  Business 
and  Government  Information  Center  M/ 
S  322:  1664  N.  Virginia  Street;  Reno,  NV 
89557-0044. 

iVew  Mexico 

Universitv  of  New  Mexico — Contact: 
Dave  Baldwin:  (505)  277-5441;  U.S. 
DOE  Contract  Reading  Room; 
Zimmerman  Library;  Albuquerque,  NM 
87131-1466. 

Ohio 

Fernald  Area  Office— Contact:  Diana 
Raver;  (513)  648-7480:  U.S.  Department 
of  Energv;  Public  Information  Room: 
10995  Hamilton  Cleves  Highway.  M/S 
78;  Harrison.  OH  45030. 

Oklahoma 

National  Energy  Technology  Lab. 
National  Petroleum  Technology  Offic:(>— 
Contact:  Bernadette  Ward:  (918)  699- 
2033;  U.S.  Department  of  Energy;  1 
Williams  Tower  1.  West  3rd  Street,  Suite 
1400;  Tulsa,  OK  74103. 

Southwestern  Power 
Administration — Contact:  Marti  Ayres; 
(918)  595-6609:  U.S.  Department  of 
Energy;  Public  Reading  Room:  1  West 
3rd.  Suite  1600;  Tulsa,  OK  74103-3519. 

Oregon 

Bonneville  Power  Administration — 
Contact:  Bill  Zimmerman:  (503)  230- 
7334;  U,S,  Department  of  Energy;  BPA- 
C-ILL-1;  905  NE  11th  Street;  Portland. 
OR  97232. 
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Pennsylvania 

Pittsburgh  Energy  Technology 
Center — C^ontact:  Ann  C.  Dunlap;  (412) 
386-6167;  U.S.  Department  of  Knergv: 
Building  922/M210:  Cochrans  Mill 
Road;  Pittsburgh,  PA  15236-0940. 

South  (Mrolina 

Savannah  River  Operations  Offict? — 
Contact:  Pauline  Conner;  (803)  725- 
1408;  Gregg-Craniteville  Librarv; 
Universitv  of  South  Carolina- Aiken;  171 
University  Parkway;  Aiken.  SC  29801. 

Universitv  of  South  Carolina — 
Contact:  William  Suddeth;  (803)  777- 
4841;  Thomas  Cooper  Library; 
Documents/Microforms  Department: 
Green  and  Sumter  Streets;  Columbia.  SC 
29208. 

Tennessee 

Oak  Ridge  Operations  Office — 
Contact:  Walter  Perry;  (865)  241-4780; 
I'.S  Department  of  Energy;  475 
OaJcridge  Turnpike.  Oak  Ridge,  TN 
37830. 

Texas 

Southern  Methodist  University — 
Contact:  loseph  Milazzo;  (214)  768- 
2561;  Fondren  Library  East;  Government 
Information;  6414  Hilltop  Lane.  Room 
102;  Dallas,  TX  75275. 

i'tah 

University  of  Utah — Contact:  Walter 
lones:  (801)  581-8863;  Marriott  Librarv 
Special  Collections;  295  South  15th 
East;  Salt  Lake  City,  UT  84112-0860. 

Washington 

Richland  Operations  Center — Contact: 
Tern  Traub;  (509)  372-7443;  U.S. 
Department  of  Energv;  Public  Reading 
Room;  2770  Universitv  Drivp;  Room 
101 L;  Mailstop  H2-53;  KichlcUid.  WA 
99352. 

Issued  in  Washington.  DC.  October  1 1. 
2002. 
Margaret  S.  Y.  Chu, 

Dim  tor.  Offict;  of  Civilian  Radioactive  Waste 

Munagemfiit. 

)FR  Doc    02-27207  Filed  10-24-02:  8:4,'>  ami 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  03-06:  Human 
Genome  Program — Ethical,  Legal,  and 
Social  Implications 

agency:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 


Office  of  Science  (SC).  U.S.  Department 
of  Energv  (DOE),  hereby  announces  its 
interest  in  receiving  applications  in 
support  of  the  Ethical,  Legal,  and  Social 
Implications  (ELS!)  subprogram  of  the 
Human  Genome  Program  (HGP). 
Applications  should  focus  on  issues  of: 
(1)  Genetics  and  the  workplace,  and  (2) 
complex  or  multigenic  traits.  This 
particular  research  notice  invites 
research  applic:ations  that  address 
ethical,  legal,  and  social  implications 
resulting  from  the  use  of  information 
and  knowledge  resulting  from  the  HGP. 
This  notice  is  part  of  a  transition 
towards  a  wider  societal  implications 
activitv  in  OBER.  linked  to  the  Genomes 
to  Life  program  and  no  longer  focusing 
principally  on  human  genomics. 
DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  03-06, 
should  be  received  by  4:30  p.m.,  E.S.T., 
November  25,  2002.  Early  submissions 
are  encouraged.  A  response  discussing 
the  potential  program  relevance  and 
encouraging  or  discouraging  a  formal 
application  generally  will  be 
communicated  within  20  days  of 
receipt. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m..  EST.,  February  13,  2003, 
to  be  accepted  for  merit  review  and  to 
permit  timely  c:(msideration  for  award 
in  Fiscal  Year  2003. 

ADDRESSES:  Preapplications.  referencing 
Program  Notice  03-06.  should  be  sent 
to:  Dr.  Daniel  W.  Drell.  Office  of 
Biological  and  Environmental  Research, 
SC-72/Germantown  Building.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585-1290. 

Formal  applications  in  response  to 
this  solicitation  are  to  be  electronically 
submitted  bv  an  authorized  institutional 
business  official  through  DOE's  Industry 
Interactive  Procurement  System  (UPS) 
at:  http://e-cpnter  doe.gov/ .  UPS 
provides  for  the  posting  of  solicitations 
and  receipt  of  applications  in  a 
paperless  environment  via  the  Internet. 
In  order  to  submit  applications  through 
UPS  your  business  official  will  need  to 
register  at  the  UPS  website.  The  Office 
of  Science  will  include  attachments  as 
part  of  this  notice  that  provide  the 
appropriate  forms  in  PDF  fillable  format 
that  are  to  be  submitted  through  UPS. 
Color  images  should  be  submitted  in 
UPS  as  a  separate  file  in  PDF  format  and 
identified  as  such.  These  images  should 
be  kept  to  a  minimum  due  to  the 
limitations  of  reproducing  them.  They 
should  be  numbered  and  referred  to  in 
the  body  of  the  technical  scientific 


application  as  Color  image  1,  Color 
image  2,  etc.  Questions  regarding  the 
operation  of  UPS  may  be  e-mailed  to  the 
UPS  Help  Desk  at:  HelpDesk@e- 
center.doe.gov  or  you  may  call  the  help 
desk  at;  (800)  683^751.  Further 
information  on  the  use  of  UPS  by  the 
Office  of  Science  is  available  at:  http:/ 
/www.sc.doe.gov/ production/grants/ 
grants.html.  The  full  text  of  Program 
Notice  03-06  is  available  via  the 
Internet  using  the  following  web  site 
address:  http://is'w\v. sc.doe.gov/ 
production/grants/grants. html. 
If  vou  are  unable  to  submit  an 
application  through  UPS  please  contact 
the  Grants  and  Contracts  Division, 
Office  of  Science  at  (301)  903-5212  in 
order  to  gain  assistance  for  submission 
through  IIPS  or  to  receive  special 
approval  and  instructions  on  how  to 
submit  printed  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  W.  Drell,  Office  of  Biological  and 
Environmental  Research,  SC-72/ 
Germantown  Building,  Office  of 
Science,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-1290,  telephone: 
(301)  90.3-6488  or  e-mail: 
daniel.dreII@science.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The  DOE 

encourages  the  submission  of 
applications  that  will  address,  analyze, 
or  anticipate  ELSI  issues  associated  with 
human  genome  research  in  two  broad 
areas: 

I.  Genetics  and  the  Workplace 

Research  is  encouraged  on  the  uses, 
impacts,  implications  of,  and  privacy  of 
genetic  and  other  disease-related 
information  in  the  workplace.  A 
particular  emphasis  of  this  solicitation 
is  screening  and  monitoring  programs 
that  involve  the  collection  and 
evaluation  of  worker  genetic 
information.  Examples  might  include 
surveillance  programs  (involving 
asymptomatic  screening  or  testing)  for 
exposure  to  workplace  hazards  {e.g., 
beryllium  or  other  metals),  or  how 
testing  results  might  influence  policy 
formulation  in  the  absence  of  definitive 
associations  between  test  results  and 
health  outcomes.  Research  is  also 
encouraged  on  the  use  of  the  workplace 
as  a  research  venue  and  the  resulting 
challenges  for  Institutional  Review 
Boards  (IRBs)  that  are  responsible  for 
the  oversight  of  such  activities.  Research 
could  explore  historical  experiences, 
current  practices,  international 
practices,  the  economics  of,  and  lessons 
learned  as  they  pertain  to  the  collection 
and  use  of  worker  screening  test 
information.  Research  can  include 
issues  arising  from  the  creation,  use. 
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maintenance,  privacy,  and  disclosure  of 
genetic  and/or  medical  information 
obtained  in  workplace  settings  that  can 
include,  but  are  not  limited  to, 
workplaces  at  which  DOE  activities  are 
taking  place  or  have  in  the  past.  The 
final  product  should  lead  to  best 
practices  guidance  or  suggestions  for 
policy  relevant  recommendations, 

II.  Complex  or  Multigenic  Traits 

Research  is  encouraged  that  addresses 
the  ethical,  legal,  and  societal 
implications  of  advances  in  the 
scientific  understanding  of  complex  or 
multi-genic  characteristics  and 
conditions,  [e.g.,  gene-environment 
interactions),  diat  result  in  diseases  or 
disease  susceptibilities.  Conditions  may 
include,  but  are  not  limited  to, 
behavioral  conditions,  diseases  of  aging, 
vulnerability  to  substance  abuse, 
susceptibility  to  workplace  exposure 
hazards  (chemicals  or  radiation),  or 
other  common  conditions  with  a  partial 
genetic  basis.  This  research  may 
address: 

(1)  Studies  that  explore  the  novel 
ethical,  legal,  and  social  issues  raised  by 
research  on,  and  new  insights  into, 
complex  conditions. 

(2)  The  responses  of  institutions  (e.g., 
courts,  employers,  financial  institutions, 
companies  or  company  health  officers, 
schools,  etc.,  including  Federal 
Agencies)  that  must  deal  with  "genetic 
uncertainty,"  (e.g.,  uncertainty  about  the 
significance  of  results  of  screening  for 
susceptibility  genes,  uncertainty  about 
the  role  of  yet-undefined  environmental 
influences,  and  uncertainty  about  the 
implications  of  different  alleles  at 
highly  polymorphic  genes  when  those 
alleles  are  not  fully  characterized). 

All  applications  should  demonstrate 
knowledge  of  the  relevant  literature,  any 
related  completed  activities,  and  should 
include  detailed  plans  for  the  gathering 
and  analysis  of  factual  information  and 
the  associated  ethical,  legal,  and  social 
implications.  All  applications  should 
include,  where  appropriate,  detailed 
discussion  of  human  subjects  protection 
issues,  (e.g.,  storage  of,  manipulation  of, 
and  access  to  personal  genetic  data). 
Provisions  to  ensure  the  inclusion  of 
women,  minorities,  and  potentially 
disabled  individuals  must  be  described, 
unless  specific  exclusions  are 
scientifically  necessary  and  justified  in 
detail.  All  proposed  researcb 
applications  should  provide  a  plan  for 
rigorous  assessments  to  evaluate 
progress  or  outcomes.  Where  a  product 
(guidelines,  recommendations, 
documents,  etc)  is  the  result, 
dissemination  plans  including  timelines 
must  be  discussed.  All  applications 
should  include  letters  of  agreement  to 


collaborate  from  potential  collaborators; 
these  letters  should  specify  the 
contributions  the  collaborators  intend  to 
make  if  the  application  is  accepted  and 
funded. 

In  previous  solicitations  in  this 
program,  a  focus  on  educational  efforts 
for  specific  groups  was  included.  Here, 
applications  for  the  development  and 
dissemination  of  educational  materials 
will  not  be  considered  in  order  that 
OBER  can  encourage  as  high  priorities 
those  projects  that  address  the  explicitly 
stated  goals  of  this  solicitation. 

DOE  does  not  encourage  applications 
dealing  with  issues  consequent  to  the 
initiation  or  implementation  of  genetic 
testing  protocols.  Also.  DOE  does  not 
encourage  survey-based  research,  unless 
a  compelling  case  is  made  that  this 
methodology  is  critical  to  address  an 
issue  of  uncommon  significance. 
Applications  for  the  writing  of  scholarly 
publications  or  books  should  include 
justifications  for  the  relevance  of  the 
publications  or  books,  to  the  goals  of 
this  notice,  as  well  as  discussion  of  the 
estimated  readership  and  impact.  DOE 
ordinarily  will  not  provide  unlimited 
support  for  a  funded  program  and  thus 
strongly  encourages  the  inclusion  of 
plans  for  transition  to  self-sustaining 
status. 

Additional  Request  for  Small  Grants 

The  DOE  also  encourages  small  grant 
applications,  to  a  maximum  of  533.000 
total  costs,  for  innovative  and 
exploratory  activities  within  the 
previously  described  areas.  Such 
exploratory  grants  could  be  used  to 
carry  out  pilot  or  investigative  research 
on  an  issue  consistent  with  any  of  the 
above  areas  of  ELSI  research,  support  a 
sabbatical  leave  to  organize  and  hold  a 
conference,  or  to  initiate  start-up  studies 
that  could  generate  preliminary  data  for 
a  subsequent  grant  application.  This 
program  could  be  appropriate  for  a 
research  scientist  interested  in  exploring 
a  related  area  of  ELSI  research,  or  a 
scholar  conducting  ELSI  research  of  one 
type  to  explore  an  ELSI  research  topic 
of  a  different  type.  Such  applications 
must  use  the  standard  DOE  application 
forms  which  can  be  found  on  the 
Internet  at;  http://\i^v\v. sc.doe.gov/ 
production/grants/grants. html,  but  the 
description  of  research  activities  should 
not  be  more  than  five  pages  and 
curriculum  vitae  should  not  exceed  two 
pages.  These  small  grants,  which  will  be 
peer  reviewed,  will  not  extend  beyond 
one  year  from  the  aw-ard  date.  It  is 
expected  that  up  to  five  of  these  awards 
might  be  made  in  Fiscal  Year  2003.  As 
with  larger  applications  to  this  notice, 
applications  are  required  to  be 


submitted  electronically  through  the 
IIPS. 

Program  Funding 

It  is  anticipated  that  approximately 
5600,000  will  be  available  for  multiple 
grant  awards  (including  any  small 
grants)  to  be  made  during  Fiscal  Year 
2003,  contingent  upon  the  availability  of 
appropriated  funds.  Multiple  year 
funding  of  grant  awards  is  expected,  and 
is  also  contingent  upon  the  availability 
of  funds.  Previous  awards  have  ranged 
from  550,000  per  year  up  to  5500.000 
per  year  with  terms  from  one  to  three 
years;  most  awards  average  about 
5200,000  per  year  for  two  or  three  years 
(not  applicable  for  any  small  grants  a.^ 
stated  above.)  Similar  award  sizes  are 
anticipated  for  new  grants.  Generally, 
conference  awards  do  not  exceed 
525.000  and  indirect  costs  are  not 
allowed  as  part  of  conference  grant 
awards. 

Collaboration 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as  universities.  DOE 
National  Laboratories,  industry,  non- 
profit organizations,  other  federal 
laboratories  and  federally  funded 
res(?arch  and  development  centers 
(FFRDCs),  where  appropriate,  and  to 
incorporate  cost  sharing  and/or 
consortia  wherever  feasible.  Additional 
information  on  collaboration  is  available 
in  the  Application  Guide  for  the  Office 
of  Science  Financial  Assistance  Program 
that  is  available  via  the  Internet  at: 
http://u-\uvsc. doe.gov/prnduLtion/ 
grants/Colah.html. 

Preapplications 

A  brief  preapplication  should  be 
submitted.  The  preapplication  should 
identifw  on  the  cover  sheet,  the 
institution.  Principal  Investigator  name, 
address,  telephone,  fax  and  e-mail 
address,  title  of  the  project,  and  the  field 
of  scientific  research.  The 
preapplication  should  consist  ol  a  two 
to  three  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  for  responsiveness  to  the 
scope  and  research  needs  described  in 
this  notice.  Preapplications  are  strongly 
encouraged  but  not  required  prior  to 
submission  of  a  full  application.  Please 
note  that  notification  of  a  successful 
preapplication  is  not  an  indication  that 
an  award  will  be  made  in  response  to 
the  formal  application. 

Merit  Review 

Applications  will  be  subjected  to  a 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
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evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d); 

1   Scientific  and/or  Technical  Merit  of 
the  Project. 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policv  factors,  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605  and  in  the  Application  Guide  for 
the  (3ffice  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
httpJ  /w\%-w.sc.do(^.gov/production/ 
grants/grants. html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made.  DOE  policy  requires  that 
potential  applicants  adhere  to  10  CFR 
745  "Protection  of  Human  Subjects  ".  or 
such  later  revision  of  those  guidelines  as 
may  be  published  in  the  Federal 
Register. 

The  Office  of  Science,  as  part  of  its 
grant  regulations,  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health    Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules.  "  which  is  available  via  the 
World  Wide  Web  at:  http:// 
v^-wv^. niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf.  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 


Issued  in  Washington  DC  on  October  21. 
2002 

|nhn  Rodney  Clark, 

AssiH  liitr  Director  of  Science  for  Resource 
.\fana)ft'mfnt. 
|FR  Doc.  02-27206  Filed  10-24-02;  8:45  ani| 

BILUNG  CODE  6450-03-P 


DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory 

Notice  of  Availability  of  a  Financial 
Assistance  Solicitation 

agency:  National  Energy  Technology 
Laboratorv  (NETL).  LJ.S.  Department  of 
Energy  (DOE) 

ACTION:  Notice  of  availability  of  a 
financial  assistance  solicitation. 


SUMMARY:  NETL  announces  that, 
pursuant  to  10  C:FR  600.8(a)(2).  and  in 
support  of  advanced  coal  research  to 
US  colleges  and  universities,  it  intends 
to  conduct  a  competitive  Program 
Solicitation  No.  DE-PS26-03NT41634 
and  award  financial  assistance  grants  to 
qualified  recipients.  Applications  will 
be  subjected  to  a  merit  review  by  a 
technical  panel  of  DOE  subject-matter 
experts  and  external  peer  reviewers. 
Awards  will  be  made  to  a  limited 
number  of  applicants  based  on:  the 
scientific  merit  of  the  applications, 
application  of  relevant  program  policy 
factors,  and  the  availability  of  funds. 

Once  released,  the  solicitation  will  be 
available  for  downloading  from  the 
"Industry  Interactive  Procurement 
System"  (UPS)  Internet  page.  At  this 
internet  site  you  will  be  able  to  register 
with  UPS,  enabling  you  to  download  the 
solicitation  and  to  submit  an 
application.  If  you  need  technical 
assistance  in  registering  or  for  anv  other 
UPS  function,  call  the  UPS  Help  Desk  at 
HOO-683-0751  or  email  the  Help  Desk 
personnel  at  UPS  HeIpDesk®e- 
center.doe.gov  Questions  relating  to  the 
solicitation  content  must  be  submitted 
electronically  through  IPPS.  All 
responses  to  questions  will  be  released 
on  the  UPS  home  page  as  will  all 
amendments.  The  solicitation  will  only 
be  available  in  UPS. 

DATES:  The  solicitation  will  be  available 
fftr  downloading  on  the  DOE/  NETL's 
Homepage  at  http://wTA-w.netl.doe.gov/ 
business  and  the  UPS  "Industry 
Interactive  Procurement  System" 
Internet  page  located  at  http://e- 
center.doe.gov  on  or  about  October  21, 
2002.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  in  the  Program  Solicitation 
and  must  be  received  at  NETL  by 


December  2,  2002.  Prior  to  submitting 
your  application  to  the  solicitation, 
periodically  check  the  NETL  Website  for 
any  amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  A.  Duncan,  U.S.  Department  of 
Energy,  National  Energy  Technology 
Laboratory.  PO  Box  10940  (MS  921- 
107),  Pittsburgh,  Pennsylvania  15236- 
0940:  Telephone:  412-386-5700; 
Facsimile:  412-386-6137;  e-mail: 
duncan@netl.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Through 
Program  Solicitation  DE-PS26- 
03NT41634,  the  DOE  is  interested  in 
applications  from  U.S.  colleges  and 
universities,  and  university-affiliated 
research  centers  submitting  applications 
through  their  respective  universities. 
Applications  will  be  selected  to 
complement  and  enhance  research 
being  conducted  in  related  Fossil 
Energy  programs.  Applications  may  be 
submitted  individually  (i.e..  by  only  one 
college/university  or  one  college 
partnering  with  one  other  college/ 
university)  or  jointly  [i.e..  by  Ateams' 
made  up  of  (1)  three  or  more  colleges/ 
universities,  or  (2)  two  or  more  colleges/ 
universities  and  at  least  one  industrial 
partner.  Collaboration,  in  the  form  of 
joint  applications,  is  encouraged  but  not 
required. 

Eligibility 

Applications  submitted  in  response  to 
this  solicitation  must  address  coal 
research  in  one  of  the  key  focus  areas  of 
the  Core  Program  or  as  outlined  in  the 
Innovative  Concepts  (IC)  Phase  1  and 
Phase  II  Programs. 

Background 

The  current  landscape  of  the  U.S. 
energy  industry,  not  unlike  that  in  other 
parts  of  the  world,  is  undergoing  a 
transformation  driven  by  changes  such 
as  deregulation  of  power  generation, 
more  stringent  environmental  standards 
and  regulations,  climate  change 
concerns,  and  other  market  forces.  With 
these  changes  come  new  players  and  a 
refocusing  of  existing  players  in 
providing  energy  services  and  products. 
The  traditional  settings  of  how  energy 
(both  electricity  and  fuel)  is  generated, 
transported,  and  utilized  are  likely  to  be 
very  different  in  the  coming  decades.  As 
market,  policy,  and  regulatory  forces 
evolve  and  shape  the  energy  industry 
both  domestically  and  globally,  the 
opportunity  exists  for  universities, 
government,  and  industry  partnerships 
to  invest  in  advanced  fossil  energy 
technologies  that  can  return  public  and 
economic  benefits  many  times  over. 
These  benefits  are  achievable  through 


Federal  Register / Vol.  67,  No.  207 /Friday.  October  25.  2002 /Notices 


65545 


the  development  of  advanced  coal 
technologies  for  the  marketplace. 

Energy  from  coal-fired  powerplants 
will  continue  to  play  a  dominant  role  as 
an  energy  source,  and  therefore,  it  is 
prudent  to  use  this  resource  wisely  and 
ensure  that  it  remains  part  of  the 
sustainable  energy  solution.  In  that 
regard,  our  focus  is  on  a  concept  we  call 
Vision  21.  Vision  21  is  a  pathway  to 
clean,  affordable  energy  achieved 
through  a  combination  of  technology 
evolution  and  iruiovation  aimed  at 
creating  the  most  advanced  fleet  of 
flexible,  clean  and  efficient  power  and 
energy  plants  for  the  21st  century. 
Clean,  efficient,  competitively  priced 
coal-derived  products,  and  low-cost 
environmental  compliance  and  energy 
systems  remain  key  to  our  continuing 
prosperity  and  our  commitment  to 
tackle  environmental  challenges, 
including  climate  change.  It  is 
envisioned  that  these  Vision  21  plants 
can  competitively  produce  low-cost 
electricity  at  efficiencies  higher  than 
60%  with  coal.  This  class  of  facilities 
will  involve  "near-zero  discharge" 
energy  plants — virtually  no  emissions 
will  escape  into  the  environment.  Sulfur 
dioxide  and  nitrogen  oxide  pollutants 
would  be  removed  and  converted  into 
environmentally  benign  substances, 
perhaps  fertilizers  or  other  commercial 
products.  Carbon  dioxide  could  be  (1) 
Concentrated  and  either  recycled  or 
disposed  of  in  a  geologically  permanent 
manner,  or  (2)  converted  into 
industrially  useful  products,  or  (3)  by 
creating  offsetting  natural  sinks  for  CO2. 

Clean  coal-fired  powerplants  remain 
the  major  source  of  electricity  for  the 
world  while  distributed  generation, 
including  renewables,  will  assume  a 
growing  share  of  the  energy  market. 
Technological  advances  finding  their 
way  into  future  markets  could  result  in 
advanced  co-production  and  co- 
processing facilities  around  the  world, 
based  upon  Vision  21  technologies 
developed  through  universities, 
government,  and  industry  partnerships. 

This  Vision  21  concept,  in  many  ways 
is  the  culmination  of  decades  of  power 
and  fuels  research  and  development. 
Within  the  Vision  21  plants,  the  full 
energy  potential  of  fossil  fuel  feedstocks 
and  "opportunity"  feedstocks  such  as 
biomass,  petroleum  coke,  and  other 
materials  that  might  otherwise  be 
considered  as  wastes,  can  be  tapped  by 
integrating  advanced  technology 
"modules."  These  technology  modules 
include  fuel-flexible  coal  gasifiers  and 
combustors,  gas  for  fuels  and  chemical 
synthesis.  Each  Vision  21  plant  can  be 
built  in  the  configuration  best  suited  for 
its  market  application  by  combining 
technology  modules.  Designers  of 


Vision  21  plant  would  tailor  the  plant 
to  use  the  desired  feedstocks  and 
produce  the  desired  products  by 
selecting  and  integrating  the  appropriate 
"technology  modules." 

The  goal  of  Vision  21  is  to  effectively 
eliminate,  at  competitive  costs, 
environmental  concerns  associated  with 
the  use  of  fossil  fuel  for  producing 
electricity  and  transportation  fuels. 
Vision  21  is  based  on  three  premises: 
that  we  will  need  to  rely  on  fossil  fuels 
for  a  major  share  of  our  electricity  and 
transportation  fuel  needs  well  into  the 
21st  century;  that  it  makes  sense  to  rely 
on  a  diverse  mix  of  energy  resources, 
including  coal,  gas,  oil.  biomass  and 
other  renewables.  nuclear,  and  so-called 
"opportunity"  resources,  rather  than  on 
a  reduced  subset  of  these  resources;  and 
that  R&D  directed  at  resolving  our 
energy  and  envirorunental  issues  can 
find  affordable  ways  to  make  energy 
conversion  systems  meet  even  stricter 
envirorunental  standards. 

To  accomplish  the  program  objective, 
applications  will  be  accepted  in  three 
program  areas:  (1)  The  Core  Program.  (2) 
the  IC  Phase  I  Program,  and  (3)  the  IC 
Phase  II  Program. 

University  Coal  Research  (UCR)  Core 
Program 

To  develop  and  sustain  a  national 
program  of  university  research  in 
fundamental  coal  studies,  the  DOE  is 
interested  in  irmovative  and 
fundamental  research  pertinent  to  coal 
conversion  and  utilization.  The 
maximum  DOE  funding  and  period  of 
performance  for  each  Individual 
college/university  award  under  the  UCR 
Core  Program  is: 
12  month  project  period:  $  80.000  (max. 

DOE  hinds) 
13-24  month  project  period:  $140,000 

(max.  DOE  funds) 
25-60  month  project  period:  $200,000 

(max.  DOE  funds) 

Cost  sharing  is  not  required  but  is 
strongly  encouraged. 

The  maximum  DOE  funding  for  each 
Joint  university  award  (three  or  more 
universities  partnering)  under  the  UCR 
Core  Program  is  $400,000  requiring  a 
36-month  performance  period.  Cost 
sharing  is  not  required  but  is  strongly 
encouraged. 

The  maximum  DOE  funding  for  each 
Joint  University/Industry  award  (two  or 
more  universities  partnering  with  at 
least  one  industrial  partner)  under  the 
UCR  Core  Program  is  $400,000  requiring 
a  36-month  performance  period.  A 
minimum  of  twenty-five  percent  (25%) 
cost  sharing  of  the  total  proposed 
project  cost  is  required. 

The  DOE  anticipates  funding  at  least 
one  application  in  each  focus  area  under 


the  UCR  Core  Program:  however,  high- 
quality  applications  in  a  higher  priority 
focus  area  may  be  given  more 
consideration  during  the  selection 
process.  Research  in  this  area  is  limited 
to  the  following  six  (6)  focus  areas  and 
is  listed  numerically  in  descending 
order  of  programmatic  priority. 

Core  Program  Focus  Areas 

Focus  Area  1.0;  Materials  and 
Components  for  Vision  21  Systems 

The  advanced  power  systems 
concepts  being  pursued  under  Vision  21 
are  directed  toward  very  high  efficiency 
and  low  emissions,  particularly  of 
carbon  dioxide.  Many  of  these  systems 
depend  on  the  ability  to  separate 
hydrogen,  oxygen,  or  carbon  dioxide 
from  mixtures  containing  these  gases. 
Because  of  the  very  high  overall 
efficiency  and  cost  goals.  R&D 
emphasizing  gas  separations  and  high 
temperature  materials  that  are 
significant  improvements  over 
conventional  methods/systems  are  of 
interest.  Particular  areas  of  interest  are: 

Focus  Area  1.1:  Membranes  for 
Hydrogen  Separation 

Hydrogen  separ.   ion  in  gasification- 
based  systems  cai   oe  a  main  source  of 
low  cost  H;  for  us    in  refineries,  as  fuel 
for  fuel  cells,  and  for  H;  product  gas. 
Various  ceramic  membranes,  including 
both  high-  and  low-temperature 
membranes  and  novel  non-membrane 
methods  are  being  developed  and  tested 
for  hydrogen  separation.  Two  types  of 
ceramic  membranes  are  being 
investigated  for  the  recovery  of 
hydrogen  from  coal  gasification  streams: 
porous  membranes  and  dense 
membranes.  These  membrane  types 
differ  significantly  in  their 
microstructures,  and,  therefore,  gas 
separation  takes  place  by  entirely 
different  hydrogen  diffusion 
mechanisms  as  described  below.  Grant 
applications  are  sought  to  further  the 
development  of  either  or  both  types  of 
these  ceramic  membranes  for 
commercial  hydrogen  production. 
Proposed  approaches  must  demonstrate 
that  the  hydrogen  can  be  produced  in 
large  quantities  and  at  high  purity: 
therefore,  both  the  permeation 
properties  and  the  selectivity  of  the 
membranes  must  be  well  characterized 
and  understood. 

Focus  Area  1.2:  Ultra-High  Performance 
Materials 

Intermetallic  compounds  offer  the 
potential  for  the  use  of  metallic 
structures  at  temperatures  well  above 
1000  °1C.  perhaps  up  to  1500  °lC. 
Ongoing  progress  in  the  development  of 
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these  alloy  systems  suggests  that 
properties  can  be  achieved  that  will 
allow  them  to  be  used  in  engineering 
applications.  The  temperature  range  of 
interest  overlaps  that  in  which  ceramic 
materials  are  thought  to  be  needed,  i.e., 
these  allovs  are  alternatives  to  ceramics. 
Examples  of  such  alloys  are  Laves  phase 
alloys  such  as  Cr;Ta  and  boron  modified 
molvbdenum  silicide  based  on  Mos  Sii. 
The  challenges  with  these  alloys  are  to 
modif\'  them  to  provide  acceptable 
mechanical  properties,  including 
ductility  and  toughness,  and  corrosion 
resistance  to  allow  them  to  be  used  in 
structural  applications  such  as  gas 
turbines.  Innovative  approaches  to  the 
processing  of  these  materials  are  sought 
which  will  provide  useful  product 
forms  while  maintaining  a  structure  that 
has  adequate  fracture  toughness. 

Focus  Area  1.3:  Coatings  Development 

Component  reliability  and  long-term 
trouble-free  performance  of  structural 
materials  are  essential  in  power- 
generating  processes  that  utilize  coal  as 
a  feedstock.  The  two  major  elements  of 
this  materials  technology  category 
address  these  concerns  through  the 
development  of  surface  protection  by 
coatings,  claddings,  ptc,  and 
examination  of  the  corrosion  behavior  of 
the  structural  components,  (both  alloys 
and  ceramics)  and  protective  (thermal 
and  environmental)  barriers  applied  to 
the  component  surfaces  There  is  a  need 
to  demonstrate/confirm  the  efficacy  of 
conventional  gas  turbines  in  a  coal- 
derived  synthesis  gas  system  Different 
hot  gas  environments  are  obtained  and 
there  is  a  dearth  of  long-term 
performance  data  for  these 
environments.  Applications  based  f)n 
selection  and  verification  testing  of 
turbine  hot  path  component  materials 
and  protective  coatings  are  invited. 

Additionally,  hot  corrosion  and 
erosion-corrosion  models  to  predict  the 
lives  of  candidate  gas  turbine  hot  gas 
path  materials  in  realistic  environments 
for  a  gas  turbine  operating  on  coal- 
derived  gases  are  needed  These  models 
are  necessary  to  assess  potential  lives  of 
such  components,  and  establish  changes 
to  these  environments  that  would 
significantly  extend  these  lives. 

Focus  Area  2.0;  Sensors  and  Control 

Sensors  for  high  temperature  (1000 
°C).  harsh  environment  applications 
represent  a  significant  research  and 
development  challenge  New  uses  of 
high  temperature  materials  or 
advancements  in  materials  science  are 
needed  to  develop  the  basis  for  novel  in- 
situ  or  at  line  micro-sensing  svstems  to 
monitor  gases  commonly  present  in  coal 
and  coal-derived  syngas  applications. 


Sensor  materials  and  platforms  capable 
of  detecting  one  or  more  of  the 
following  are  of  interest:  NO\,  SO,,  CO, 
H;,  Oj,  CHj,  NHi,  mercury,  and  arsenic. 

The.se  sensors  and  detection  systems, 
when  placed  in  protective  housings  can 
serve  as  low  cost  devices  that  are  critical 
to  operating  power  systems  at  peak 
efficiency  and  minimal  emissions. 
Subsequently,  the  sensing  materials 
must  be  able  to  function  appropriately 
at  ttjmperatures  at  or  near  1000  ""C,  and 
the  minimum  test  temperature  for  the 
sensors  is  .500  "C.  Micro-sensors 
designed  with  or  fabricated  using  high 
temperature  substrates  and  materials 
including  but  not  limited  to  silicon 
carbide,  alumina,  or  sapphire  are  of 
interest.  While  revolutionary  ideas  that 
have  the  sound  scientific  basis  to 
support  significant  advancements  in 
this  technology  area  are  sought, 
extractive  systems  or  incremental 
improvements  over  existing  technology 
are  discouraged. 

In  addition  to  gas  sensor 
development,  new  approaches  to 
embedded  sensor  designs  or  novel  non- 
destructive evaluation  (NDE)  techniques 
that  facilitate  on-line  monitoring  of 
critical  parts  or  components  [e.g..  stress, 
corrosion,  pressure,  thermal  barrier 
coating  wear,  refractory  wear,  etc.)  are 
needed.  Sensors  need  to  be  able  to 
function  in  an  ultra  high  temperature 
harsh  environment.  "Smart"  sensing 
capabilities  such  as  self-diagnostics  and 
wireless  data  communication  are 
desirable  features. 

Successful  application  of  these 
sensors  or  NDE  techniques  will  improve 
system  control,  protect  capital 
equipment  investment,  and  promote 
safety  through  prevention  of 
catastrophic  e(}uipment  failure. 
Eiiuipment  that  could  potentially 
benefit  from  component  monitoring 
includes  gasifiers,  turbines,  engines, 
pumps,  advanf:ed  combustors,  fuel  cells: 
other  equipment  commonly  employed 
in  energy  and  power  generation 
systems. 

Focus  Area  3.0:  Advanced  Coal  Systems 
By-Product  Utilization 

Currently  more  than  a  million  tons  of 
byproducts  are  generated  annually  in 
the  U  vS  However,  utilization  rates  of 
the  material  remain  to  be  only 
approximately  30  percent.  NETL  has  a 
goal  to  see  utilization  increased  to  50% 
by  2010  Grant  applications  are  needed 
to  identify  novel  concepts  for  increased 
utilization  of  byproducts  to  assist  in 
meeting  NETL's  utilization  goal  both  in 
the  gasification  and  coal  combustion 
programmatic  areas. 


Focus  Area  3.1:  Gasification 

The  economics  of  gasification  can  be 
improved  by  fully  utilizing  all  outlet 
streams  of  the  process.  Sale  of  value- 
added  byproducts  from  waste  streams 
and  minimization  of  waste  disposal  can 
substantially  improve  the  economics  of 
gasification  processes.  By-products 
include  ash/slag  and  sulfur. 
Applications  are  sought  that  will 
expand  market  options,  such  as 
improving  the  quality  of  slags  and 
improving  the  use  of  sulfur. 
Applications  are  encouraged  which  do 
one  of  the  following: 

a.  Seek  to  find,  and  provide  proof  of 
concept  for,  a  viable  commercial  market 
for  coal  gasification  slag  in  its  natural 
high  moisture,  high  carbon  state. 

b.  Will  develop  the  methods  for 
reducing  the  carbon  content,  moisture 
content  and  particle  size  of  the  ash/slag 
so  that  it  will  be  more  marketable. 

c.  Would  lead  to  the  development  of 
new  markets  and  ways  to  utilize  sulfur. 

Focus  Area  3.2:  Coal  Combustion 

In  December  of  2001,  Environmental 
Protection  Agency  (EPA)  announced  its 
intention  to  regulate  mercury  emissions 
from  coal-fired  power  plants.  Although 
the  best  mercury  control  technology  has 
yet  to  be  determined,  DOE  is  funding 
tests  where  activated  carbon  is  being 
used  to  control  mercury  emissions. 
Preliminary  research  suggests  that  the 
addition  of  activated  carbon  to  the  fly 
ash  could  make  the  fly  ash 
unmarketable  or  increase  the  cost  of 
disposal. 

a.  Research  is  necessary  to  identify 
technologies  to  mitigate  the  affects  of 
high  carbon  concentrations  on  resale  of 
the  ash. 

b.  Novel  utilization  technologies  for 
this  fly  ash  that  contains  very  high 
concentrations  of  either  unburned  or 
activated  carbon. 

Other  environmental  regulations  are 
leading  many  utilities  to  install  selective 
catalytic  reduction  systems  (SCR).  It  has 
been  estimated  that  80-90  new 
installations  of  SCR  will  occur  in  the 
next  several  years.  Questions  exist  as  to 
the  effect  of  SCR  on  ash  samples  from 
coal-fired  units.  Grant  applications  are 
sought  to  establish  a  better 
understanding  of  the  effect  of  SCR 
systems  on  fly  ash  and  consequently 
evaluating  that  fly  ash  for  mercury 
removal  potential  including  the  specific 
characteristics  of  the  fly  ash  that  have 
higher  mercury  capture  potential  [i.e., 
amount  of  carbon,  form  of  carbon 
present,  coal  origin). 

Finally,  future  regulations  for 
emissions  control  of  PM:  s,  regional 
haze  or  sulfur  dioxide  will  require  lower 
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emissions  of  sulfur  dioxide  from  power 
plants.  Since  many  utilities  will  add 
flue  gas  desulfurization  systems  (FGD) 
that  will  generate  additional  quantities 
of  by-products,  grant  applications  are 
also  sought  to  identify  novel  uses  of  this 
FGD  material. 

Focus  Area  4.0:  Computational 
Chemistry  for  Reforming  Technology 

The  use  of  fuel  cells  is  anticipated  to 
undergo  a  large  expansion  in  the  future. 
The  market  for  these  power  sources  is 
expected  to  expand  dramatically  in  the 
coming  years  because  they  offer  high- 
energy  efficiency  and  low  emissions. 
Many  fuel  cells  rely  on  high  purity 
hydrogen  as  the  fuel.  When  used  in  this 
way,  hydrogen  serves  as  an  energy 
carrier.  Hydrogen  may  be  generated 
from  conventional  fossil  fuels,  coal 
being  a  foremost  candidate.  Although 
hydrogen  has  highly  desirable 
properties  for  use  in  a  fuel  cell,  its 
distribution  from  the  central  point  of 
manufacture  to  the  point  of  use  remains 
a  stubborn  problem.  At  present,  the 
infrastructure  for  the  transport,  storage, 
and  dispensing  of  hydrogen  is  largely 
lacking  and  expensive  to  install. 

Transporting  and  storing  other  fuels 
with  higher  volumetric  energy  density 
than  hydrogen  would  alleviate  some  of 
the  major  roadblocks.  Methanol  is  one 
potential  energy  transport  molecule. 
Commercial  production  of  methanol 
from  coal  is  now  well  established. 
Reforming  methanol  to  generate 
hydrogen  at  the  point  of  use  still  needs 
to  be  improved.  Catalytic  reformers  that 
can  operate  on  a  small  scale 
intermittently,  reliably,  and  efficiently 
over  a  long  period  of  time  are  design 
challenges  to  chemical  engineers. 
Computational  chemistry  is  becoming 
an  ever  more  powerful  tool  that  speeds 
the  development  of  improved  catalysts. 
Application  of  computational  chemistry 
to  the  development  of  leading  principles 
for  improved  methanol  reforming 
catalysts  and  catalytic  systems  can  be  an 
effective  way  to  speed  their  entry  into 
the  marketplace. 

To  assist  advancement  in  the  field  of 
methanol  reforming  technology, 
applications  in  computational  chemistry 
that  address  fundamental  chemical 
processes  in  producing  fuel  cell  grade 
hydrogen  from  methanol  are  requested. 
Computational  chemistry  can  provide 
guidance  in  the  search  for  more 
effective,  durable,  and  poison  resistant 
catalytic  materials.  The  overall  intent  is 
to  speed  the  development  of  improved 
catalyst  and  reactor  systems  by 
providing  insight  on  the  major  issues 
such  as  the  function  and  use  of 
promoters,  coking  resistance,  stability 
during  thermal  cycling,  and  tolerance  to 


operation  over  a  range  of  flow  and 
thermal  conditions.  The  applications 
must  deal  with  a  specific  methanol 
reforming  issue  in  terms  of  the 
fundamental  chemistry  and  physics  of 
the  molecular  processes  involved. 
Applications  based  on  generic  catalyst 
issues  such  as  those  called  for  in 
previous  solicitations  will  not  be 
considered  unless  they  deal  specifically 
with  a  methanol  reforming. 

Focus  Area  5.0:  Electrical  Interconnects 
for  Coal-Based  Solid  Oxide  Fuel  Cell 
Systems 

The  push  toward  oxygen-based  coal 
gasification  technologies  creates  an 
opportunity  to  supply  pure  oxygen  to 
solid  oxide  fuel  cell  (SOFC)  power 
generators  supplied  with  coal  synthesis 
gas.  When  operating  on  pure  oxygen 
vice  air,  the  power  density  of  SOFCs  is 
nearly  double.  The  research  challenge  is 
to  develop  a  suitable  electrical 
interconnect  that  can  survive  in  both  the 
oxidizing  environment  of  pure  oxygen 
and  the  reducing  environment  of  coal 
synthesis  gas. 

Much  research  has  been  performed  in 
the  past  with  regard  to  ceramic  oxide 
interconnect  materials,  primarily  on 
lanthanum  chromate  (LaCrOO.  for  high 
temperature  (>800  °C)  operation.  Recent 
developments  in  SOFC  research  have 
advanced  the  potential  for  lower 
temperature  operation  in  the  range  of 
500  to  800  °C. 

Cold  gas  clean-up  processes  make  the 
application  of  low  temperature  SOFCs 
more  attractive  by  minimizing  the 
energy  requirements  to  heat  both  the 
oxidant  and  the  fuel  gas  up  to  the  SOFC 
operating  temperature.  Resolving 
oxidation  problems  with  metallic 
interconnects  to  maintain  high  electrical 
conductivity  in  the  relatively  low  partial 
pressure  of  oxygen  in  air  is  a  major 
focus  of  current  SOFC  research.  For 
coal-based  SOFCs  supplied  with  pure 
oxygen,  even  advanced  metallic 
interconnects  emerging  from  this 
research  are  expected  to  suffer  serve 
oxidation.  Thus  a  more  robust  ceramic- 
oxide  interconnect  capable  of  high 
electrical  conductivity  at  temperatures 
ranges  from  500  to  800  °C  is  required. 

Grant  applications  are  sought  to 
investigate  and  characterize  ceramic- 
oxide  electrical  interconnects,  other 
than  LaCrOi  for  SOFC  applications  in 
coal-based  power  plants.  Of  specific 
interest  is  fundamental  research  on 
ceramic  interconnect  material  chemical, 
electrical  conductivity  and  mechanical 
properties  in  oxidizing  and  reducing 
environments  for  coal-based  power 
plants.  It  is  particularly  important  to 
investigate  the  compatibility  and 
adhesion  of  the  interconnect,  and  the 


interfacial  resistance  with  other  SOFC 
components  to  make  quality  electrical 
connections  with  SOFC  materials. 

Focus  Area  6.0:  Partitioning  and 
Mechanism  Studies  for  Mercury  and 
Associated  Trace  Metals  Within  Coal- 
Fired  Processes 

Understanding  mercur>'  chemistry 
and  process-related  speciation 
mechanisms  and  transformations  in 
laboratory  experiments  provide 
necessary  steps  to  first  understanding 
partitioning  and  subsequently 
developing  mercury  removal  processes 
for  industrial  and  coal-fired  applications 
for  PC-boilers,  cyclone  boilers, 
tangentiallv-fired  boilers,  fluidized-bed 
boilers  and  gasification  processes.  Past 
research  has  shown  a  reasonable  link 
between  mercury  speciation  and  several 
parameters  includiiiJ  the  various 
constituents  of  fly  ash  [i.e..  unburned 
carbon/  LOI):  fly  ash  properties  (such  as 
fly  ash  alkalinity):  and  process  specific 
information  (coal  rank,  boiler  type,  flue- 
gas  temperature,  CI  concentration,  NOx 
concentration,  sulfur  compounds,  and 
CO/CO:  concentrations). 

Grant  applications  are  sought  to 
further  understand  partitioning  and 
chemistry  of  mercury  and  other  trace 
metal  and  organic  substances  in  coal- 
fired  (bituminous,  subbituminous,  and 
lignite)  systems.  Specifically,  modeling 
or  experiments  using  statistical  analysis 
of  these  identified  parameters  on 
chemical  intermediaries  and 
mechanisms  is  sought. 

UCR  IC  Phase  1  Program 

The  goal  of  solicited  research  under 
the  IC  Phase  I  Program  is  to  develop 
unique  approaches  for  addressing  fossil 
energy-related  issues.  These  approaches 
should  represent  significant  departures 
from  existing  approaches,  not  simply 
incremental  improvements.  The  IC 
Phase-I  Program  seeks  "out-of-the-box" 
thinking;  therefore,  well-developed 
ideas,  past  the  conceptual  stage,  are  not 
eligible  for  the  Phase  I  Program. 
Applications  are  invited  from 
individual  college/university 
researchers.  The  maximum  DOE 
funding  for  each  Phase  I  award  under 
the  IC  Program  is  850,000  and  will 
require  a  12-month  performance  period. 
Joint  applications  (as  described  under 
the  Core  Program)  will  also  be  accepted, 
although  no  additional  funds  are  made 
available  for  joint  versus  individual 
applications.  Unlike  the  Core  Program, 
student  participation  in  the  IC  Phase  I 
proposed  research  is  strongly 
encouraged,  however,  not  required. 

In  the  twenty-first  century,  the 
challenges  facing  coal  and  the  electric 
utility  industry  continue  to  grow. 
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Environmental  issues  such  as  pollutant 
rontrol.  both  r.ritoria  and  trace 
pollutants,  waste  minimization,  and  the 
co-firing  of  coal  with  biomass,  waste,  or 
alternative  Riels  will  remain  important. 
The  need  for  increased  efficiency, 
improved  reliabditv.  and  lower  costs 
will  be  felt  as  an  aging  utility  industry 
faces  deregulation.  Advanced  power 
systems,  such  as  a  Vision  21  plant,  and 
environmental  systems  will  come  into 
play  as  older  plants  are  retired  and 
utilities  explore  new  ways  to  meet  the 
growing  demand  for  electricitv 

Innovative  re»;edn;h  in  the  coal 
conversion  and  utilization  areas  will  be 
required  if  coal  is  to  continue  to  play  a 
dominant  role  in  the  generation  of 
electric  powt^r  IC  applications  will  be 
accepted  in  any  of  the  focus  areas  listed 
in  the  Core  Program  or  the  following 
seven  (7)  IC  Phase  II  focus  areas  that  are 
shown  in  random  order  and  not  in  order 
of  programmatic  priority. 

IC  Phase  I  Focus  Areas 

Focus  Area  1.0:  Smart  Sensors 

The  development  of  innovative 
concepts  and  techniques  for  smart 
sensing  are  needed  to  foster  the 
development  and  implementation  of 
advanced  power  generation 
technologies  using  coal  or  coal  derived 
syngas.  Approaches  to  sensing 
combustion  related  parameters  at  ultra- 
high temperatures  using  laser-based 
techniques  and  other  non-destructive 
rapid  assessment  techniques  are 
encouraged. 

Manv  innovative  approaches  to 
sensing  are  being  developed  using  laser- 
based  techniques  or  micro-sensors 
fabricated  with  silicon  as  the  substrate 
material.  While  these  developments  are 
viewed  favorably,  the  are  not  applicable 
to  many  industrial  systems  due  to  the 
high  temperature  harsh  conditions.  This 
solicitation  seeks  to  overcome  the 
temperature  barriers  associated  with 
novel  sensing  techniques 

The  ultimate  goal  is  the  utilization  of 
sensor  networks,  which  are  low  cost, 
reliable,  and  accurate  for  the  real-time 
monitoring.  Integrating  these  sensor 
networks  with  advanced  control 
algorithms  are  envisioned  for  the  on- 
line optimization  of  complex  power  and 
chemical  production  facilities 
conceived  under  the  Vision  21  Program. 

Focus  Area  2.0:  N:/CO:  Separation 

Since  the  primary  source  of 
greenhouse  gas  emissions,  primarilv 
carbon  dioxide,  is  combustion  of  fossil 
fuels  such  as  coal  or  natural  gas.  options 
to  reduce  carbon  dioxide  emissions  are 
being  examined.  In  particular,  inorganic 
membranes  based  on  metals,  ceramics 


or  zeolites  are  suitable  for  the  separation 
of  such  gases  because  they  can  sustain 
severe  conditions  such  as  high  pressure, 
cheinit:al  corrosion,  and  high 
temperaturtv  Approaches  are  needed 
wherebv  the  membrane  can  be  tailored 
to  separate  i^arbon  dioxide  from  the 
nitrogen,  the  latter  being  the 
predominant  component  in  the  flue  gas 
of  a  fossil  fuel  fired  power  plant.  For 
examf)le.  the  separation  could  be  caused 
bv  dopants  in  the  inorganic  membrane 
that  prefer  to  bond  with  carbon  dioxide 
and  facilitate  its  surface  diffusion  along 
the  pore  wall   Applicatif)ns  are  invited 
wherein  factors  sui:h  as  concentratif)n  of 
dopant  and  pore  diameter  will  be 
investigated,  along  with  molecular 
simulations,  in  order  to  maximize  the 
separation  factor. 

Focus  Area  3.0;  Direct  Utilization  of 
('arbon  in  Fuel  Cells 

High  and  intermediate  temperature 
fuel  (ells  offer  significant  advantages  in 
the  direct  conversion  of  carbon  to 
electrical  power  without  an 
intermediate  coal  gasification  process. 
Both  slurrv  based  and  solid-state  (e.g.. 
consumable  electrodes)  based  fuel  cells 
have  the  potential  to  more  directly 
utilize  coal  than  conventional  fuel  cell 
technologies  that  operate  on  clean  coal 
synthesis  gas. 

Grant  applications  are  sought  for 
identification  and  characterization  of 
one  or  more  (considering  the  time  and 
financial  c:onstraints)  fuel  cell  concepts 
that  utilize  cartuin  from  coal.  The 
characterization  should  demonstrate  as 
much  as  possible  both  the  power 
density  achievable  and  the  degree  of 
power  tiegradation  versus  operating 
time  The  characterization  should 
include  chemical  stability  between  the 
components  and  the  impact  of  coal 
contaminants  on  fuel  cell  performance 
and  operating  life.  Lifetime  effects 
(phase  stabilitv.  thermal  expansion 
compatibilitv,  conductivity  aging,  and 
electrode  sintering)  should  be 
considered  and  characterized  as  much 
as  possible.  The  characterization  of  the 
material  set  should  in  general  be  as 
complete  as  possible  and  not  duplicate 
publicly  known  information. 

Focus  Area  4.0:  Mercury  and  Associated 
Trace  Metal  Chemistry  Studies  Within 
NO\  Control  Systems 

By  the  year  2010,  it  is  estimated  that 
over  50%  of  coal-fired  utilities  will 
install  either  selective  catalytic 
reduction  or  selective  non-catalytic 
reduction  units  to  meet  NOx  emission 
limits.  Understanding  mercury 
chemistry  and  process-related 
speciati(m  mechanisms  and 
transformations  related  to  NOx  control 


svstems  would  provide  necessary 
information  to  develop  more  effective, 
less  costly  mercury  removal  processes 
for  industrial  and  coal-fired  hollers.  Past 
research  has  shown  a  probable 
relationship  between  degree  of  mercury 
oxidation  and  age  of  NO\  catalyst,  coal 
rank,  size  (or  residence  time)  of  NO\ 
control  vessel,  degree  of  NO\ 
conversion,  amount  of  SO:  converted  to 
S03,  and  ammonia  slip.  Grant 
applications  are  sought  to  further 
understand  partitioning  and  chemistry 
of  mercury  and  other  trace  metal  and 
organic  substances  in  coal-fired 
(bituminous,  subbituminous.  and 
lignite)  systems  utilizing  SCR/SNCR  or 
ammonia  injection.  Specifically, 
statistical  analysis  clarifying  the 
importance  of  each  of  these  identified 
parameters  and/or  their  interactions  on 
chemical  intermediaries  and 
mechanisms  is  sought. 

Focus  Area  5.0:  Water  Impacts  From 
Coal-Burning  Power  Plants 

Producing  electric  power  from  coal 
has  impacts  to  water  quality  from  the 
beginning  of  the  process,  mining  the 
coal,  to  the  disposal  of  ash  remaining 
after  the  coal  has  been  combusted.  Coal 
mining  has  left  large  amounts  of 
overburden  wastes  that  contain  sulfide 
minerals  that  weather  to  form  sulfuric 
acid.  Many  of  these  areas  are  causing 
problems  with  water  quality  and  re- 
vegetation.  It  is  estimated  that  10,000 
miles  of  streams  in  the  United  States  are 
affected  by  acid  mine  drainage.  The 
Environmental  Protection  Agency  (EPA) 
has  initiated  a  Total  Maximum  Daily 
Load  (TMDL)  program  to  restore 
impaired  water  bodies,  some  of  which 
are  degraded  from  past  mining.  Coal 
washing  is  used  to  remove  pyritic  sulfur 
and  other  impurities  that  could  be 
emitted  into  the  air:  however, 
wastewater  from  this  process  may 
release  these  substances  to  water  bodies. 
A  large  quantity  of  water  is  used  in 
power  plants  to  condense  the  steam 
leaving  the  turbine.  Once-through 
cooling  systems  can  damage  aquatic  life 
and  add  heat  to  streams.  The  EPA  has 
developed  new  regulations  under  the 
Clean  Water  Act,  section  316(b),  to 
reduce  once  through  cooling  usage  of 
water  and  improve  cooling  water  intake 
structures.  Re-circulating  cooling  towers 
require  the  addition  of  biocides  and 
corrosion  inhibitors,  which  may  be 
released  to  water  bodies  during 
blowdowns.  Wet  scrubbing  of  air 
pollutants  from  flue  gas  generates  a 
large  quantity  of  wastewater.  Ash  ponds 
have  the  potential  for  creating  run-off 
problems  and  groundwater  infiltration. 
Research  opportunities  for  improving 
water  quality  associated  with  coal 
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combustion  for  power  generation 
include:  (1)  Novel  active  and  passive 
treatment  technologies  to  address  acid 
mine  drainage;  (2)  innovative  solutions 
to  restoring  abandoned  mine  lands  to 
enhance  watersheds;  (3)  improved 
intake  and  outflow  structures  for 
cooling  water;  (4)  novel  uses  for  waste 
heat  from  power  plant  cooling;  (5) 
advanced  water-related  sensors  and 
controls  at  power  plants  to  minimize 
adverse  impacts  to  water  quality;  (6) 
novel  treatment  techniques  for  scrubber 
wastewater;  and  (7)  novel  techniques  for 
reducing  coal-washing  waste  and  ash 
pond  runoff. 

Focus  Area  6.0:  Simulation  of  COj- 
Brine-Mineral  Interactions 

One  strategy  under  evaluation  to 
mitigate  increasing  atmospheric 
concentrations  of  CO:  is  to  inject  it  into 
geological  formations  such  as  deep 
saline  aquifers.  When  CO2  is  injected 
into  brine  formations  it  can  be  trapped 
by  several  mechanisms.  The  CO2  can 
react  with  the  host  rock  and/or  brine  to 
form  mineral  carbonates  (mineral 
trapping)  or  it  can  become  dissolved  in 
and  react  with  the  slow  moving  basinal 
brine  (hydrodynamic  trapping)  to  form 
carbonic  acid  and  its  dissociation 
products.  Mineral  trapping  is  the 
preferred  storage  mechanism.  In  order 
the  begin  to  evaluate  the  feasibility  of 
geological  sequestration  in  deep  saline 
aquifers  the  thermodynamic  and  kinetic 
properties  of  the  H20-C02-NaCl  system 
must  be  knowrn  in  order  to  simulate 
chemical  reactions  in  these  complex 
systems.  These  properties  are  not  only 
critical  for  the  interpretation  of 
laboratory  experiments,  but  also  to  field 
scale  tests,  and  reservoir  scale 
simulation.  Most  simulations  of  these 
systems  use  an  equation  of  state  (EOS) 
to  describe  the  properties  of  the  H2O- 
C02-NaCl  system.  The  thermodynamic 
properties  for  gas-liquid-salt  systems 
can  be  described  by  EOS,  which 
describes  the  quantitative  relationships 
between  intensive  parameters  of  a 
system  (e.g.,  T,  P)  and  extensive 
parameters  (e.g.,  volume,  mass). 
Consequently,  research  directed  toward 
evaluation  of  the  ability  of  existing  EOS 
to  accurately  estimate  the  properties  of 
this  system  is  of  interest  to  the  U.S. 
DOE. 

Grant  applications  directed  toward 
critical  evaluation  of  the  ability  of 
existing  equations  of  state  (EOS)  to 
predict  the  properties  of  the  H2O-CO2- 
NaCl  system  at  temperatures  up  to  200 
C  and  pressures  up  to  500  atmospheres 
are  sought.  A  comparison  of  the  ability 
of  existing  EOS  to  describe  the 
properties  of  the  system  under  these 
conditions  is  needed.  An  estimation  of 


the  deviation  between  properties 
predicted  using  various  EOS  found  in 
the  literature  with  measured  values 
under  a  wide  range  of  temperature  and 
pressure  must  be  included.  Based  upon 
the  results  of  this  evaluation  of  existing 
EOS,  the  researchers  may  decide  to 
develop  a  new  EOS  as  part  of  the 
application. 

Focus  Area  7,0:  CO;  Separation  From 
Coal  Gasification  Process 

Separation  of  CO2  from  coal  derived 
synthesis  gas  for  capture  and 
sequestration  is  a  key  technology  in  the 
reduction  of  greenhouse  gases  emissions 
to  the  environment.  If  required  today, 
existing  technologies,  such  as  Rectisol 
and  Selexol.  can  be  applied  to  capture 
CO2;  however,  such  applications  require 
expensive  solvent  and  operate  at  less 
than  40°C.  imparting  a  severe  energy 
penalty  on  the  system.  The  following 
CO2  separation  technologies  are  being 
investigated  in  existing  projects: 
production  of  carbon  dioxide  hydrates, 
dry  scrubbing  processes  with 
regenerable  sorbents,  and  membrane 
separation  (dense  ceramic  and  polymer). 
Applications  are  invited  that 
incorporate  "outside-the-box" 
approaches  to  the  separation  of  CO; 
from  the  coal  gasification  process.  As 
this  would  be  the  first  step  toward  a 
completely  novel  approach, 
applications  comprising  literature 
studies,  theoretical  approaches  and/or 
modeling  analysis,  etc.  would  be 
expected.  The  goal  of  this  work  would 
be  to  find  an  approach  that: 

1.  Does  not  require  expensive/ 
proprietary  solvents  or  cool 
temperatures. 

2.  Is  not  already  being  considered  by 
existing  projects. 

3.  Minimizes  the  cost  of  CO: 
separation. 

Technologies  that  produce  both  high- 
pressure  hydrogen  and  CO:  (in  separate 
streams)  are  preferred. 

UCR  IC  Phase  II  Program 

The  goal  of  the  Phase  II  Program,  the 
principal  R&D  effort  of  the  IC  Program, 
is  to  solicit  research  that  augments 
research  previously  funded  through  the 
Phase  I  Program.  Only  recipients 
receiving  a  Phase  I  grant  awarded  in 
fiscal  year  2001  will  be  eligible  to 
submit  an  application  for  continuation 
of  their  Phase  I  projects.  The  maximum 
DOE  funding  for  each  Phase  II  award 
under  the  IC  Program  is  $200,000  and 
will  require  a  36-month  performance 
period.  Its  anticipated  that  institutions 
submitting  an  application  with 
approaches  that  appear  sufficiently 
promising  from  the  Phase  I  efforts  could 
receive  a  Phase  II  award  in  2003. 


Applications  will  be  accepted  in  the 
following  focus  areas: 

Focus  Area  1 .0    Advanced  Sensors  for 
Vision  21  Systems 

Focus  Area  2.0    Carbon  Sequestration 

Focus  Area  3.0     Mercury  and  Other 
Emissions  in  Advanced  Power  Systems 

Focus  Area  4.0     Thermodynamics 
Measurement  for  Mixture  of 
Asymmetric  Hydrocarbons 

Issued  in  Pittsburgh.  \\\  on  October  16. 
2002. 

Dale  A.  Siciliano. 

Acting  Director.  Acquisition  and  Assistance 
Division. 
[VR  Doc.  02-27208  Fil.-d  10-24-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-495-001] 

Algonquin  LNG,  Inc.;  Notice  of 
Compliance  Filing 

October  18.  2002. 

Take  notice  that  on  October  1 1 .  2002. 
Algonquin  LNG.  Inc.  (ALNG)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1.  Sub 
Seventh  Revised  Sheet  No.  83.  to  be 
effective  October  1,  2002. 

ALNG  states  that  it  is  making  this 
filing  pursuant  to  a  letter  order  issued 
bv  the  Commission  in  the  captioned 
docket  on  September  26,  2002.  The 
September  26  order  conditionally 
accepted  tariff  sheets  filed  with  ALNG's 
initial  compliance  filing  for 
implementation  of  Order  No.  587-0. 
subject  to  ALNG  filing  certain 
explanations.  This  filing  includes  the 
requested  explanations  and  a  revised, 
tariff  sheet  that  reflects  modifications  in 
accordance  with  the  September  26 
order. 

ALNG  states  that  copies  of  its  filing 
have  been  mailed  to  all  affected 
customers,  state  commissions  and 
parties  on  the  Commission's  official 
service  list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385,211  of  the  Commission's  Rules  and 
Regulations,  All  such  protests  must  be 
filed  in  accordance  with  Section 
154,210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 

the  proceedings  This  filin>;  is  a\  aiLihle 
for  review  at  the  Commission  m  the 
Public  Reference  Room  or  mav  be 
viewed  on  the  Commission^  VVfh  site  at 
httpJ/iv'n'w  fere  gov  usint^  the    FKRKIS' 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  do(  iiment. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  C.FK 
385.2001(a)(l)(iii)  and  the  instriu  tions 
on  the  Commission's  Web  sit''  uiuI'T  the 
"e-Filina"  link 

Linwood  .\.  VValson,  |r., 

Dfputx  .SfiTcfon 

|FR  Doc.  02-27289  Filed  10-24-02;  8:45  am! 

BILLING  C00€  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-24-000] 

Algonquin  LNG,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

October  IH.  JIM) J 

Take  notice  that  on  October  15.  2002. 
Algonquin  LNG,  Inc.  (ALNG)  tendered 
for  filing  as  part  of  its  FERC  Gas  T.iriff. 
First  Revised  Volume  No.  1  and  Original 
Volume  No.  2  the  following  tariff  sheets 
to  become  effective  on  October  15.  2002: 

First  Revised  Volume  \o.  1 

Secnntl  Kt'\  isfci  .Sh-'et  .\o.  1 
First  Rcvis-(i  Siu'.-i  \o.  74C 
First  RcviM'd  .Sheet  No.  7.5 

Original  Volume  No.  2 

First  Revised  Sheet  No.  1 

ALNG  proposes  to  cancel  its  FERC 
Gas  Tariff  Original  Volume  No.  2  in  its 
entirety  and  to  update  its  FER(^  (ias 
Tariff.  Volume  No.  1  by  making  nimor 
non-substantive  tariff  revisions 

AL.NG  states  that  copies  of  this  filing 
were  served  on  all  affected  customers  of 
Maritimes  and  interested  state 
commissions. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  (commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filiiit;  is  .ivailable  for  review  at  the 
Cuiiiiiii^suin  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
H-wwfprc  gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  diicument.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments. 
protests  and  interventions  ma\'  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  (Commission  strongly 
encourages  electronic  filings.  Sep.  18 
CFR  385.2001(a)(l)(iii)  and  the 
iiiNtriK  turns  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Ir.. 

Di'fititx  Si'cri  Inn 

jFR  Doc.  02-27291  Filed  10-24-02;  HAr,  .im| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-430-001] 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

C)i  tuber  17.  200^ 

Take  notice  that  on  October  11.  2002. 
ANR  Pipeline  Company  (ANR). 
tendered  for  filing  .is  part  of  its  FERC 
Gas  Tariff.  Se(  nnd  Revised  Volume  No. 
1.  the  tariff  sheets  listed  in  ,^ppendix  A 
attached  to  the  filing,  with  an  effective 
datt!  of  October  1.  2002. 

.\.NR  states  that  these  tariff  sheets  are 
being  filed  in  compliance  with  the 
Commission's  Letter  (Jrder  dated 
September  27.  2002. 

.\n\  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator,'  Commission, 
H88  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
vit!wed  on  the  Commission's  Web  site  at 
/) ftp  //www. ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  Ihe  docket 


number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

n^putv  Scrrrtan. 

|FR  Doc.  02-270,17  Filed  10-24-02;  8:4.t  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-424-001] 

ANR  Storage  Company:  Notice  of 
Compliance  Filing 

()(  tiibfi   IH.  20(1::. 

Take  nt)tice  that  on  October  11,  2002. 
ANR  Storage  Company  (ANR  Storage), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  the 
tariff  sheets  listed  in  appendix  A  to  the 
filing,  with  an  effective  date  of  (Jctober 
1.  2002. 

ANR  Storage  states  that  these  tariff 
sheets  are  being  filed  in  compliance 
with  the  (Commission's  Letter  Order 
ilated  September  27,  2002. 

.■\nv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  (Commission's  Regulations. 
Protests  will  be  considered  by  the 
(Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http ://v\-w\v.ferc. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Dfputv  Secn'tarw 

|FR  Doc.  02-27280  Filed  10-24-02;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-433-001] 

Blue  Lake  Gas  Storage  Company; 
Notice  of  Compliance  Filing 

October  17,  2002. 

Take  notice  that  on  October  11,  2002, 
Blue  Lake  Gas  Storage  Company  (Blue 
Lake),  tendered  for  filing  FERC  Gas 
Tariff,  First  Revised  Volume  No,  1.  the 
tariff  sheets  listed  in  Appendix  A  to  the 
filing,  with  an  effective  date  of  October 
1.2002, 

Blue  Lake  states  that  these  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Letter  Order 
dated  September  27.  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/iffp.7/wMw./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
'e-Filing"  link. 

Linwood  A,  Watson,  Jr.. 

Deputy  Secwtan-. 

|FR  Doc.  02-27058  Filed  10-24-02;  8:45  am] 
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part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Substitute 
Second  Revised  Sheet  No.  140A  to  be 
effective  October  1,  2002. 

Canyon  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  dated 
September  30,  2002  which  conditionally 
accepted  the  tariff  sheet  tendered  by 
Canyon  in  compliance  with  Order  No. 
587-0. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  each  person 
designated  on  the  official  ser\'ice  list  in 
Docket  No.  RP02^  18-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http-J /www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Dfputy  Secretary. 

|FR  Doc.  02-27277  Filed  10-24-02;  8:45  anij 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-41 8-001] 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Filing 

October  18.  2002. 

Take  notice  that  on  October  15,  2002, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  to  become 


following  revised  tariff  sheets  to  be 
effective  on  October  1,  2002: 

Substitute  Tenth  Revised  Sheet  no.  HO, 
Substitute  First  Revised  Sheet  no.  m.\. 
Substitute  Fourth  Rev  ised  Sheet  no.  1 19. 
Sixth  Revised  Sheet  no.  120. 

MRT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  regarding 
MRT's  filing  to  comply  with  Order  no. 
587-0. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\-e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Website  at 
http://www.ferc.go\-  using  the  "FERRIS" 
link.  Enter  the  docket  number  exc;]udins 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  stronglv  encourages 
electronic  filings.  .'^'      18  CFR 
385.2001(a)(l)(iii'     id  the  instructions 
on  the  Commissi    i  s  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  |r.. 

rii'putv  S('(  ri'ttir\ 

|FR  Dor.  02-27283  Filed  l(l-24-t)2:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-438-002] 

CenterPoint  Energy-Mississippi  River 
Transmission  Corporation;  Notice  of 
Compliance  Filing 

CDctober  18.  2002. 

Take  notice  that  on  October  11,  2002, 
CenterPoint  Energy-Mississippi  River 
Transmission  Corporation  (MRT). 
formerly  known  as  Mississippi  River 
Transmission  Corporation,  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-480-001] 

Central  New  York  Oil  And  Gas 
Company,  LLC;  Notice  of  Compliance 
Filing 

0(:t.ji)ei   17.  2002. 

Take  notice  that  on  October  11.  2002. 
Central  Now  York  Oil  And  Gas 
Company.  LLC  (CNYOG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1.  the  iollowing 
revised  tariff  sheets,  to  be  effective 
October  1,2002; 

First  Revised  Sheet  No.  HI 
Sec:c)nd  Revised  Sheet  No.  82 
First  Revised  Sheet  No.  83 
First  Revised  Sheet  No.  84 
Third  Revised  Sheet  No.  10.3 
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CNYOG  states  that  tht;  purpose  of  its 
filing  IS  to  complv  with  the 
Clommissitin's  September  26.  2002  order 
in  this  proceeding  which  accepted 
CNYOG's  revised  tariff  sheets  as 
generally  complying  with  Order  No. 
587-0  and  directed  CNYOG  to  file 
revised  tariff  sheets  incorporating 
verbatim  NAESB  Revised  Standard 
l.J.2.  as  revised  by  NAESBs  November 
30.  2001  errata 

CNYOG  further  states  that  it  has 
served  copies  of  this  filing  upon  the 
company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  ill  accordance  with  section 
385  211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154  210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/jttp.//vvw-w Ten:. gov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings  S>p.  18  C.FK 
385.2001(a)(l)(iiiJ  and  the  instructions 
on  the  Commission  s  Web  site  under  the 
"e-Filing  "  link. 

Linwood  A.  Watson,  ]t.. 

Df:putv  St'(  rftarx 

|FR  Dt)(    02-270.=)')  Filed  10-24-02;  H.45  dinj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-35-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

Ck.tobfr  18.  2002 

Take  notice  that  on  October  16.  2002. 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  certain  revised  tariff 
sheets  in  the  above  captioned  docket, 
bear  a  proposed  effective  date  of 
November  1,  2002. 


ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  a  storage  service 
purchased  from  Columbia  Gas 
Transmission  (Corporation  (Columbia) 
under  its  Rate  Schedule  SST.  The  costs 
of  the  above  referenced  storage  service 
comprise  the  rates  and  charges  payable 
(or  a  portion  thereof)  under  ESNG's  Rate 
Schedule  CFSS.  This  tracking  filing  is 
being  made  pursuant  to  Section  3  of 
ESNG's  Rate  Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

.■\ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory'  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulati<ms.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
(Commission's  Web  site  at  http:// 
mvu  /err  gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
.Assistance,  call  (202)502-8222  or  for 
n"Y.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  (Commission  strongly 
enc:ourages  electronic  filings.  See.  18 
CFR  385.2001(a){l)(iii)  and  the 
instrxictions  on  the  (Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  VValson.  |r.. 

Ih'fiutv  Seiretary. 

!FK  l).)<    ()2-272'J2  Filed  10-24-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP02-468-001] 

Garden  Banlcs  Gas  Pipeline,  LLC; 
Notice  of  Compliance  Filing 

()<  totmr  18.  2002 

Take  notice  diat  on  October  15.  2002 
Garden  Banks  Gas  Pipeline,  LLC 


(Garden  Banks)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff— Original 
Volume  No.  1  the  following  tariff  sheets, 
with  a  proposed  effective  date  of 
October  1,  2002: 

Substitute  Eighth  Revised  Sheet  No.  136 
Substitute  Second  Revised  Sheet  No.  137 

Garden  Banks  states  that  the  purpose 
of  its  filing  is  to  effectuate  changes  to  its 
tariff  to  comply  with  Order  No.  587-0, 
and,  a  letter  order  and  an  errata  issued 
September  26  and  October  4,  2002, 
respectively,  in  Docket  No.  RP02^68- 
000. 

Garden  Banks  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://ivww.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r., 

Fk-putv  Sfcn'tarw 

[FR  Doc.  02-27284  Filed  10-24-02;  8:45  am] 

WLUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-39&-001] 

Great  Lalies  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

October  18.  2002. 

Take  notice  that  on  October  15,  2002. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff 
Second  Revised  Volume  No.  1  the 
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following  tariff  sheets,  proposed  to  be 
effective  October  1,  2002: 

Second  Substitute  Seventh  Revised  Sheet  No. 

lOA 
Second  Substitute  Eighth  Revised  Sheet  No. 

41 
Substitute  Sixth  Revised  Sheet  No.  42 
Substitute  Eighth  Revised  Sheet  No.  50C 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Letter  Order  of  September 
27,  2002  in  Docket  No.  RP02-396, 
wherein  Great  Lakes,  July  29,  2002 
Order  No.  587-0  compliance  filing  was 
conditionally  accepted  pending  filing  of 
certain  revised  tariff  sheets.  Order  No. 
587-0  adopted  Version  1.5  of  the 
standards  promulgated  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energy  Standards  Board 
(NAESB). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Conmussion  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/j«p.//vvHTv./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encoiu-ages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-27274  Filed  10-24-02;  8:45  am] 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-434-001] 

High  Island  Offshore  System,  L.LC., 
Notice  of  Compliance  Filing 

October  18,  2002. 

Take  notice  that  on  October  11,  2002, 
High  Island  Offshore  System.  L.L.C. 
(HIOS).  tendered  for  filing  as  part  of  its 


FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  the  tariff  sheets  listed  in 
appendix  A  to  the  filing,  with  an 
effective  date  of  October  1,  2002.. 

HIOS  states  that  these  tariff  sheets  are 
being  filed  in  compliance  with  the 
Commission's  Letter  Order  dated 
September  26,  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-27282  Filed  10-24-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-41 5-001] 

Horizon  Pipeline  Company,  LLC; 
Notice  of  Compliance  Filing 

October  18.  2002. 

Take  notice  that  on  October  11,  2002, 
Horizon  Pipeline  Company,  L.L.C. 
(Horizon)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No,  1.  certain  tariff  sheets  to  be 
effective  October  1,  2002. 

Horizon  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  dated 
September  27,  2002  which  conditionally 
accepted  the  tariff  sheets  tendered  by 
Horizon  in  compliance  with  Order  No. 
587-0. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 


the  Commission's  official  service  list  in 
Docket  No.  RP02-415. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  rRegulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-27275  Filed  10-24-02:  H :4b  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  RP02-482-001] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

October  18.2002. 

Take  notice  that  on  October  15.  2002, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  First  Revised  First 
Revised  Sheet  No.  154;  First  Revised 
First  Revised  Sheet  No.  155:  First 
Revised  Sheet  No.  155-A:  Substitute 
Second  Revised  Sheet  No.  177; 
Substitute  Original  Revised  Sheet  No. 
181-B;  First  Revised  First  Revised  Sheet 
No.  832  ;  and  First  Revised  First  Revised 
Sheet  No.  833,  to  be  effective  October  1. 

2002. 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  submit  revised  tariff 
sheets  to  comply  with  the  Commission's 
September  30.  2002  "Order  on 
Compliance  Filing"  by  incorporating 
NAESB  Standard  5.3.2  in  Kern  River's 
tariff;  (2)  by  revising  Kern  River's 
proposed  title  tracking  service;  and  (3) 
by  updating  the  version  number  on 
certain  NAESB  Standards  incorporated 
by  reference  on  Sheet  No.  177. 
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Kern  River  states  that  it  has  served  a 

copy  of  this  filing  upon  each  person 
designated  on  the  official  ser\'ice  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.21 1  of  the  Commission's  Rules  ami 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
.54. 210  of  the  Commission's 
Regulations  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  (Commission's  Web  site  at 
http://lv^y■\v. fere  gov  using  the  'FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-865'i  The 
(Commission  strongly  encourages 
electronic  filings  .SVf.  18  CFR 
385.2001{a)(l)(iii)  and  the  instruc  turns 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  .\.  Watson.  |r., 

Ih'putv  Sf Cretan, 

IFR  Uoc    02-27:;HH  Filed  10-24-02:  b:45  am| 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-41 9-001 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of 
Compliance  Filing 

Oitober  18.  2U02 

Take  notice  that  on  Uctober  1 1 .  2U02. 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMK^T)  tendereil  for 
filing  to  become  part  of  its  FERC  C.as 
Tariff.  Fourth  Revised  Volume  No.  1-A. 
certain  tariff  sheets  to  be  effective 
October  1.  2002 

KMKiT  states  that  the  purpose  of  this 
filing  IS  to  comply  with  the 
Commission's  Letter  Order  issued  on 
September  27.  2002.  in  Docket  No. 
RP02-il9-()00 

KMIGT  states  that  copies  of  the  filing 
are  being  served  on  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No   RP02-4 19-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulator>-  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426.  in  accordance  with  section 
385. 211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154  210  of  the  (Commission's 
Regulations.  Protests  will  be  considered 
bv  the  (uimmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  leview  at  the  (Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  ("ommission's  Web  site  at 
/)//p.//iv'mv./m  .,1,'ov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTV',  (202)  502-8659.  The 
(Commission  strongly  encourages 
electronic  filings.  .SVp.  18  CFR 
J85.200Ua)ll)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link. 

I.inwcmd  .\.  Watson.  |r.. 

I>iput\  .Sci  rrUm 

IFR  Doc.  02-27278  Filed  ll)-J4-02;  H  4;s  din! 

8ILU^4G  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP02-505-001] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of 
Compliance  Filing 

October  IH   JOO-' 

Take  notii  e  that  on  October  11,  2002, 
Kinder  Morgan  Interstate  Gas 
Transmission  LL(C  (KMIGT)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff.  Fourth  Revised  Volume  No.  1-B, 
Substitute  Second  Revised  Sheet  No. 
54A  to  be  effective  October  1 .  2002. 

KMKiT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
(Commission's  "Order  Conditionally 
Accepting  Tariff  Sheets  "  issued  on 
.September  27.  2002,  in  Docket  No. 
RP02-505-O00 

KMKJT  states  that  copies  of  the  filing 
are  being  served  on  all  parties  set  out  on 
the  (Commission's  official  service  list  in 
Docket  No  RP02-505-000.  ^ 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  section 
,J85  2 1 1  of  the  (Commission's  Rules  and 
Regulations.  .Ml  such  protests  must  be 
filed  in  accordance  with  Section 


154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Website  at 
/j  ftp  .//www.  ^erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Dfputv  Sfcretary. 

IFR  Doc.  02-27290  Filed  10-24-02:  8:45  am] 

BILUNG  CODE  671 7-01 -l» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-489-001] 

Maritimes  &  Northeast  Pipeline,  L.L.C.; 
Notice  of  Compliance  Filing 

October  18.  2002. 

Take  notice  that  on  October  15,  2002, 
Maritimes  &  .Northeast  Pipeline.  L.L.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERtCC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
.•\ppendices  A  and  B  of  the  filing,  to  be 
effective  October  1.  2002  or  November 
1 ,  2002.  as  specified  in  the  filing. 

Maritimes  states  that  it  is  making  this 
filing  pursuant  to  a  letter  order  issued 
bv  the  Commission  in  the  captioned 
docket  on  September  27.  2002.  The 
.September  27  order  conditionally 
accepted  certain  tariff  sheets  filed  with 
Maritimes'  initial  compliance  filing  for 
implementation  of  Order  No.  587-0.    . 
and  required  that  Maritimes  revise  or 
remove  other  tariff  sheets  as  discussed 
in  the  bodv  of  the  order.  The  tariff 
sheets  listed  in  Appendices  A  and  B  of 
Maritimes"  filing  reflect  these 
modifications. 

Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  of  Maritimes  and  interested 
state  commissions,  and  to  all  parties  on 
the  Commission's  official  service  list  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
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20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/ittp;//vvivw./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2Q01(aKl)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-27288  Filed  10-24-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02^20-001] 

Natural  Gas  Pipeline  Company  of 
America,  Notice  of  Compliance  Filing 

October  18,  2002. 

Take  notice  that  on  October  11,  2002, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  certain 
tariff  sheets  to  be  effective  October  1. 
2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  dated 
September  27,  2002  which  conditionally 
accepted  the  tariff  sheets  tendered  by 
Natural  in  compliance  with  Order  No. 
587-0. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP02^20. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 


by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://w'ww.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-27279  Filed  10-24-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-429-001] 

Steuben  Gas  Storage  Company,  Notice 
of  Compliance  Filing 

October  18.  2002. 

Take  notice  that  on  October  11,  2002. 
Steuben  Gas  Storage  Company 
(Steuben),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  the  tariff  sheets  listed  in  the 
attached  appendix  A  to  the  filing,  with 
an  effective  date  of  October  1.  2002. 

Steuben  states  that  these  tariff  sheets 
are  being  filed  in  compliance  with  the 
Commission's  Letter  Order  dated 
September  30,  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
httpj/wwv,'. fere. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 


Commission  strongly  encourages 
electronic  filings.  See  18  (^FR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

IFR  Doc:.  02-27281  Filed  10-24-02;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-425-001] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Compliance  Filing 

Ortober  17.  2002. 

Take  notice  that  on  October  11.  2002. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheet  to  become  effective  October 
1.2002: 
Substitute  Fourth  Revised  .Sheet  No   181 

Texas  Gas  states  that  this  filing  is  in 
compliance  with  the  Commission  Order 
issued  on  September  27.  2002  (100 
FERC  "D  61,369),  which  required 
revisions  to  a  tariff  sheet  previously 
filed  on  August  1,  2002  to  implement 
the  various  standards  of  Version  1.5  of 
the  North  American  Energy  Standards 
Board  as  adopted  by  Commission  Order 
No.  587-0. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheet  is  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions,  as 
well  as  those  parties  appearing  on  the 
official  ser\'k;e  list  in  this  docket. 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/if/p-V/H-wu-./ercgov  using  the  "FERRIS  " 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
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for  TTY.  (202)  502-8659.  The 
C;ommi.ssion  strongly  encourages 
elf'Ctronic  filings.  Spf.  18  CFR 
385  2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link 

Linwood  A.  Watson,  |r.. 

Deputy  Secrtftary. 

'VR  D<H    ()2-270S=;  Fi!f!(l  10-^4-02.  8:4.3  ,im| 

BILLING  CODE  6717-01-P 


DEPARTMEhfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-470-001  ] 

Trallblazer  Pipeline  Company:  Notice 
of  Compliance  Filing 

Otiober  18.  2002. 

Take  notice  that  on  October  15,  2002. 
Trdilblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filini^  to 
become  part  of  its  FERC'  Cas  Tariff, 
Third  Revised  Volume  No    1.  Substitute 
Secimd  Revised  Sheet  No    147.\  to  be 
effective  October  1,  2002. 

Trallblazer  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  dated 
September  30.  2002  which  conditionallv 
accepted  the  tariff  sheet  tendered  bv 
Trailblazer  in  compliance  with  Order 
No.  587-0. 

Trallblazer  states  that  copies  of  the 
filing  are  being  mailed  to  each  person 
designated  on  the  official  service  list  m 
Docket  No.  RP02-47()-000 

Anv  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  w^th  section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  (jr  may  be 
viewed  on  the  Commission's  Web  site  at 
bttp://w\\-w.  fere. gov  us'ing  the  "FERRIS" 
link.  Enter  the  docket  number  e.xcluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFJi 
385.2001{a)(l)(iii)  and  the  instructions 


on  the  Commissions  Web  site  under  the 

"t'-Filing"  link. 

I.inwood  \.  Watson,  |r., 

Prput\  .S('(  rcfon 

|FR  Dot.  02-2728,'j  Filed  10-24-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-35&-009] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Negotiated 
Rates 

(li  IuIj.t  18    2(102 

Take  notice  that  on  October  10,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  the  executed  service  agreements 
and  amendments  to  those  agreements 
that  contain  a  negotiated  rate  under  Rate 
Schedule  FT  applicable  to  the 
Market  Link  Phase  II  Expansion  Project 
between  Transco  and  various 
MarketLink  Phase  II  customers. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with 
requirements  specified  in  the 
Commission's  Order  issued  December 
\.i.  2000.  "Order  Amending  Certificate 
and  Denying  Request  for  Stay,"  which 
required  Transco.  among  other  things,  to 
file,  not  less  than  30  days  prior  to  the 
commencement  of  service  of  the 
MarketLink  Phase  II  Expansion  Project, 
the  negotiated  rale  agreements  or  tariff 
sheets  reflecting  the  essential  elements 
(if  its  negotiated  rate  agreements.  The 
anticipated  effective  date  of  these 
negotiated  rate  agreements  is  November 
1. 2002 

Transct)  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  sections 
J85.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 


Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

|FR  Doc.  02-2729,1  Filed  10-24-02:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-359-010] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Negotiated 
Rates 

October  18.  2002. 

Take  notice  that  on  October  10,  2002. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  the  executed  service  agreements 
and  amendments  to  those  agreements 
that  contain  a  negotiated  rate  under  Rate 
Schedule  FT  applicable  to  the  Leidy 
East  Expansion  Project  between  Transco 
and  various  Leidy  East  customers. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with 
requirements  specified  in  the 
Commission's  Order  issued  October  25, 
2001,  "Order  Issuing  Certificate,"  which 
required  Transco.  among  other  things,  to 
file,  not  less  than  30  days  prior  to  the 
commencement  of  service  of  the  Leidy 
East  Phase  2  Expansion  Project,  the 
negotiated  rate  agreements  or  tariff 
sheets  reflecting  the  essential  elements 
of  its  negotiated  rate  agreements.  The 
anticipated  effective  date  of  these 
negotiated  rate  agreements  is  November 
1,  2002. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
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or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-27294  Filed  10-24-02:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-417-001] 

Venice  Gathering  System,  L.L.C.; 
Notice  of  Compliance  Filing 

October  18.  2002. 

Take  notice  that  on  October  11.  2002, 
Venice  Gathering  System,  L.L.C. 
(Venice)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1 , 
the  following  tariff  sheets  bearing  an 
effective  date  of  October  1,  2002: 

Fourth  Revised  Sheet  No.  47 
Second  Revised  Sheet  No.  53 
Second  Revised  Sheet  No.  57 
Original  Sheet  No.  122 A 
Fourth  Revised  Sheet  No.  52 
Fourth  Revised  Sheet  No.  56 
Fourth  Revised  Sheet  No.  78 
Original  Sheet  No.  123 A 

Venice  states  that  the  filing  was  made 
in  compliance  with  the  Commission's 
September  26.  2002  order  in  the 
captioned  proceeding.  Venice  further 
states  that  the  revised  tariff  sheets 
reflect  changes  prescribed  by  Order  No. 
587-0  and.  specifically,  new  North 
American  Energy  Standards  Board 
(NAESB)  standards  governing  Title 
Transfer  Tracking  Service,  definitions, 
and  timelines  applicable  to  non- 
biddable  releases. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations, 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659,  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-27276  Filed  10-24-02:  8:45  ami 

BILLING  CODE  6717-01-P 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  24,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/jtfp.//wwM-./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  doc  iment. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  )r.. 

Deputy  Secretary . 

|FR  Doc.  02-27054  Filed  10-24-02:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 32-003] 

Vlidng  Gas  Transmission  Company; 
Notice  To  Place  Tariff  Stieets  Into 
Effect 

October  17.  2002. 

Take  notice  that  on  October  11.  2002 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  a  Motion  To 
Place  Settlement  Rates  into  Effect  on  an 
Interim  Basis  Subject  To  Conditions 
(Motion)  and  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing  to  become 
effective  July  1.  2002  subject  to  the 
conditions  set  forth  in  Viking's  Motion. 

Viking  states  that  the  purpose  of  this 
filing  is  to  place  the  Settlement  Rates 
into  effect  on  an  interim  basis  subject  to 
certain  conditions  in  accordance  with 
the  Offer  of  Settlement  filed  in  this 
proceeding  on  September  13,  2002. 

Viking  states  that  copies  of  this  filing 
have  been  served  on  all  parties 
designated  on  the  official  service  list  in 
this  proceeding,  on  all  Viking's 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-427-002] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Compliance  Filing 

October  17.  2002. 

Take  notice  that  on  October  1 1 . 
2002.Williams  Gas  Pipelines  Central, 
Inc.  (Williams)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  to  become  effective  October 
1,  2002: 
Substitute  First  Revised  Seciond  Revi.scd 

Sheet  No.  240 

Williams  states  that  this  filing  is  in 
compliance  with  the  Commission  Order 
issued  on  September  27,  2002  (100 
FERC  ^61,371),  which  required 
revisions  to  a  tariff  sheet  previously 
filed  on  August  1,  2002  to  implement 
the  various  standards  of  Version  1.5  of 
the  North  American  Energy  Standards 
Board  as  adopted  by  Commission  Order 

No.  587-0. 

Williams  states  that  copies  of  the 
revised  tariff  sheet  are  being  mailed  to 
Williams'  jurisdictional  customers  and 
interested  state  commissions,  as  well  as 


65558 


Federal  Register/ Vol    67,  No.  207 /Friday,  October  25,  2002 /Notices 


those  parties  appearing  on  the  official 
service  list  in  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulaturv  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  se<;tion 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  C-ommission's  Web  site  at 
http://w\M\.  fere  gov  using  the    FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  .\.  Watson.  |r.. 

Deputy  Sf<  n'tcm 

(FR  Do(    02-J70,ib  Filed  10-24-02;  8:4.T  am| 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-483-001  ] 

Williston  Basin  interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

October  18,  2002 

Take  notice  that  on  October  11.  2002. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendwed  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1, 
Substitute  Eighth  Revised  Sheet  No. 
371.  with  an  effective  date  of  October  1, 
2002, 

Williston  Basin  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  issued  September 
27,  2002  in  Docket  No.  RP02-483-000 

Williston  Basin  states  that  the  instant 
filing  complies  with  the  Commission's 
Order  by  removing  NAESB  Standard 
2.3.30  from  Subsection  47.2  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  as  directed  by  the  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 


20426.  in  accordance  with  section 
385.21 1  of  the  Commission's  Rules  and 
Rt;gulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  (Commission's 
Regulations.  Protests  will  be  considered 
by  the  (Commission  in  determining  the 
appropriate  acticjn  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  (Commission's  Webs  ife  at 
http://v\-ww  ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
tht;  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  .Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  (Commission's  Web  site  under  the 
"e-Filing  "  link 

Linwood  A.  Wat<>on.  Jr.. 

Deputy  Sriretan 

iFK  Doi.  02-27287  FiUni  10-24-U2;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-34-000,  et  al.] 

FPL  Energy  l-lancock  County  Wind, 
LLC,  et  ai.;  Electric  Rate  and  Corporate 
Regulation  Filings 

October  16.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  FPL  Energy  Hancock  County  Wind, 
LLC 

IDocket  Nn.  KK0,t-:J4-O00l 

Take  notice  that  on  October  11.  2002. 
FPL  Energy  Hancock  County  Wind.  LLC 
tendered  for  filing  an  application  for 
authorization  to  sell  energy  and  capacity 
at  market-based  rates  pursuant  to 
section  205  of  the  Federal  Power  Act. 

Comment  Date:  November  1,  2002. 

2.  PEC  Energy  Marketing,  Inc. 

(Docket  No.  ERO:J-.l 5-000) 

Take  notice  that  on  October  11,  2002, 
PEC  Energy  Marketing.  Inc.  filed  a 
Notice  of  (Cancellation  of  its  Rate 
Schedule  FERC  No.  1. 

Comment  Date:  November  1.  2002. 


3.  Calpine  Northbrook  Energy 
Marketing,  LLC 

(Docket  No.  ERO.3-36-0001 

Take  notice  that  on  October  11.  2002, 
Calpine  Northbrook  Energy  Marketing, 
LL(i  filed  a  Notice  of  Succession  to 
reflect  that  SkyGen  Energy  Marketing, 
LLC  has  changed  its  name  to  Calpine 
Northbrook  Energy  Marketing.  LLC,  and 
an  amendment  to  its  rate  schedule. 

Comment  Date:  November  1.  2002. 

4.  Sierra  Pacific  Power  Company  and 
Nevada  Power  Company 

[Docket  No.  ER03-.37-0001 

Take  notice  that  on  October  11.  2002, 
Sierra  Pacific  Power  Company  (Sierra) 
and  Nevada  Power  Company  (Nevada 
Power  )  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power 
revised  Service  Schedule  Nos.  1-7  to 
their  Open  Access  Transmission  Tariff 
(OATT).  This  filing  is  intended  to 
update  the  ancillary  services  rates 
included  in  the  OATT.  Sierra  and 
Nevada  Power  request  that  the  revised 
tariff  be  made  effective  on  January  1 . 
2003. 

Comment  Date:  November  1.  2002. 

5.  MidAmerican  Energy  Company 

IDocket  No.  ES03^-O00l 

Take  notice  that  on  October  7,  2002, 
MidAmerican  Energy  Company 
(MidAmerican)  filed  an  application 
under  section  204  of  the  Federal  Power 
Act  seeking  authorization  to  issue 
various  forms  of  long-term  debt  with  a 
principal  amount  not  to  exceed  $700 
million  during  a  two-year  period. 

MidAmerican  also  requests  a  waiver 
of  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  Date:  November  6.  2002. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
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Commission's  Web  site  at  http:// 
uivw.ferdgov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-27052  Filed  10-24-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's 
Website  under  the  "e-Filing"  link.  For 
further  information,  contact  Tom  Dean 
at  (202) 502-6041. 

Linwood  A.  Watson.  Ir.. 

Deputy  Secretary. 

|FR  Doc.  02-27053  Filed  10-24-02:  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  346-037-Minnesota] 

Minnesota  Power,  Inc.  d.b.a.  ALLETE, 
Inc.;  Notice  of  Availability  of 
Environmental  Assessment 

October  17,  2002, 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  Blanchard 
Project  located  on  the  Mississippi  River, 
in  Morrison  County,  Minnesota,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  effects  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  measures,  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

A  copy  of  the  EA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  EA  may  also  be  viewed 
on  the  Commission's  Web  site  at  http:/ 
/mvM'./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll  free  1-866-208- 
3676. 

Any  comments  should  be  filed  within 
30  days  from  the  issuance  date  of  this 
notice  and  should  be  addressed  to  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Room  1-A,  Washington,  DC  20426. 
Please  affix  "Blanchard  Project  No.  346" 
to  all  comments.  Comments  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RM02-1 6-000] 

Notice  of  Public  Forum  and  Agenda 

October  21,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  public  forum  and 

agenda.  


summary:  The  Federal  Energy 
Regulatory  Commission  will  host  a 
public  forum  to  discuss  issues  and 
proposals  associated  with  establishing  a 
new  licensing  process.  This  one-day 
forum  will  be  held  from  9:00  a.m.  until 
4:00  p.m.  The  FERC  Commissioners  will 
attend,  and  representatives  from  federal 
and  state  agencies,  tribes,  non- 
governmental organizations,  and  the 
industry  have  been  invited  to 
participate.  All  interested  persons  are 
invited  to  attend. 
dates:  November  7.  2002. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426/ 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Welch.  888  First  Street,  NE,. 
Washington.  DC  20426.  (202)  502-8760. 

Hydroelectric  Licensing  Regulations 
Under  the  Federal  Power  Act;  Notice  of 
Public  Forum  and  Agenda 

[Docket  No.  RM02-1B-0001 
October  18.2002. 

As  announced  in  the  Notice 
Requesting  Comments  and  Establishing 
Public  Forums  and  Procedures  and 
Schedule,  issued  on  September  12. 
2002.  the  Federal  Energy  Regulatory 
Commission  (Commission)  will  host  a 
pubhc  forum  on  November  7,  2002.  to 
discuss  issues  and  proposals  associated 
with  establishing  a  new  licensing 
process.  This  one-day  forum  will  be 
held  in  the  Commission  meeting  room. 
888  First  Street,  NE,  Washington,  DC, 
from  9:00  a.m.  to  4:00  p.m. 

The  FERC  Commissioners  will  attend, 
and  representatives  from  federal  and 
state  agencies,  tribes,  non-government 


organizations,  and  the  industry  have 
been  invited  to  participate.  Al! 
interested  persons  are  invited  to  attend. 
The  goal  is  to  identify  the  need  for  a 
new  licensing  process,  key  issues  a  new 
process  should  address,  as  well  as  how 
a  new  licensing  process  can  better 
accommodate  all  interested  parties' 
needs.  Time  will  be  allotted  for 
audience  comment  and  response  to  the 
panelists.  We  look  forward  to  an 
informative  discussion  of  the  issues 
associated  with  development  of  a  new 
licensing  process. 

The  Forum  is  not  intended  to  address 
issues  pending  in  individually  docketed 
hydropower  cases  before  the 
Commission.  Therefore,  all  participants 
are  requested  to  address  the  agenda 
topics  and  avoid  discussing  the  merits 
of  individual  proceedings.  The  agenda 
may  be  viewed  on  the  Commission's 
Web  site:  \uuv.ferc.gov/hydro/docs/ 
hydro. 

Requir  ments  for  Paper  and  Electronic 
Filings 

Comments  or  other  documents  related 
to  this  forum  may  be  filed  in  paper 
format  or  electronically.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing. 

For  paper  filings,  an  original  and  8 
copies  of  the  comments  should  be  filed 
with  the  Secretary,  Federal  Energy 
Regulators-  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 
Paper  filings  should,  at  the  top  of  the 
first  page,  refer  to  Docket  No.  RM02-16- 
000.  The  deadline  to  file  comments  is 
December  6,  2002. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  Documents  filed 
electronically  via  the  Internet  must  be 
prepared  in  \VordPerfect.  MS  Word, 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  click  on  "e-Filing"  and 
then  follow  the  instructions  on  the 
screen.  First-time  users  will  have  to 
establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  e-mail 
address  upon  receipt  of  comments.  User 
assistance  for  electronic  filing  is 
available  at  202-502-8258  or  by  e-mail 
to  efiling@ferc.goy.  Comments  should 
not  be  submitted  to  the  E-mail  address. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  NE.  Room  2A, 
Washington.  DC  20426,  during  regular 
business  hours.  Additionally,  all 
comments  may  be  viewed  on  the 
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Commission's  Web  site  at  http:// 
www.ferv.gov  using  the  'FERRIS"  link. 
For  assistance,  call  202-502-8371,  or 
toll  free  1-866-208-3676,  or  for  TTY 
202-502-8659.  or  bv  e-mail  to 
FERCONUNESUPP'ORT@ferc  gov. 

Opportunities  for  Listening  and 
Vie%ving  tiie  Workshop  OfEsite  and  for 
Obtaining  a  Transcript 

The  Capitol  Connection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  theforum.  which  is  available 
for  a  fee,  live  over  the  Internet,  via  (]- 
Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  maJcing  arrangements 
should  contact  David  Reininger  or  [ulia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
h ttp ://www.capitolconnfction  gni ii  t'du 
and  click  on  "FERC". 

The  forumwill  be  transcribed.  Those 
interested  in  obtaining  a  copy  of  the 
transcript  immediately  for  a  fee  should 
contact  Ace-Federal  Reporters,  Inc.  at 
202-347-3700,  or  1-800-336-6646. 
Two  weeks  after  the  forum,  the 
transcript  will  be  available  for  free  on 
the  Commission's  FERRIS  system. 

Anyone  without  access  to  the 
Commission's  Web  site  or  who  have 
questions  about  the  forum  should 
contact  Tim  Welch  at  202-502-8760,  or 
e-mail  timothy  welch@ferc.gov 

Linwood  A.  Wats-jn,  Jr., 

Deputy  SfcnHary 

(FR  DfM    02-27272  Filed  10-24-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD02-22-000] 

Notice  of  Technical  Conference  and 
Agenda;  IMidwest  Energy  Infrastructure 
Conference 

October  17.  2002 

As  announced  in  the  Notice  of 
Conference  issued  on  September  13. 
2002,  the  Federal  Energy  Regulatory 
Commission  (FERC)  will  hold  a 
conference  on  November  13,  2002  to 
discuss  issues  regarding  energy 
infrastructure  in  the  midwestem  states 
These  states  include  Ohio.  West 
Virginia,  Michigan,  Indiana,  Kentucky, 
Wisconsin,  Illinois.  Missouri, 
Minnesota,  Iowa.  North  Dakota,  South 
Dakota,  Nebraska,  Kansas,  and 
Oklahoma.  This  half-day  conference 
will  begin  at  1  p.m.  and  conclude  at 
approximately  6  p.m.,  and  will  be  held 


at  the  Sheraton  Chicago  Hotel  and 
Towers.  301  East  North  Water  Street, 
Chicago,  Illinois  (1-800-325-3535).  All 
interested  persons  are  invited  to  attend. 

The  conference  will  focus  on  the 
adequacy  of  the  electric,  gas  and  other 
energy  infrastructure  in  the  Midwest. 
The  FERC  Commissioners  will  attend, 
and  the  Governors  and  state  utility 
commissioners  of  the  midwestem  states 
have  been  invited  to  participate.  The 
goal  is  to  identify  the  current  state  of 
infrastructure  in  the  Midwest,  present 
and  future  infrastructure  needs,  and  the 
means  for  and  barriers  to  fulfilling  those 
needs.  We  look  forward  to  an 
informative  discussion  of  the  issues  to 
clarify  how  we  can  facilitate  and 
enhance  a  comprehensive,  collaborative 
approach  to  energy  infrastructure 
development  and  reliability  for  the 
midwestem  states.  It  is  becoming 
increasingly  clear  that  a  well- 
functioning  energy  infrastructure  is 
necessary  to  meet  America's  energy 
demands  and  achieve  workable, 
competitive  markets. 

Tht?  conference  Agenda  is  appended 
to  this  Notice.  As  indicated,  the  purpose 
of  the  conference  is  to  discuss  regional 
infrastructure  issues  among  the 
panelists,  and  federal  and  state  officials. 
It  is  not  intended  to  deal  with  issues 
pending  in  individually  docketed  cases 
before  tht;  Commission,  such  as 
applications  involving  hydropower. 
natural  gas  certificates,  or  the  formation 
of  Regional  Transmission  Organizations 
(RTOs)  Therefore,  all  participants  are 
re(}uested  to  address  the  agenda  topics 
and  avoid  discussing  the  merits  of 
individual  proceedings. 

Opportunities  for  Listening  to  and 
Obtaining  Transcripts  of  the  Conference 

The  Capital  Connection  will  offer  this 
meeting  live  via  telephone  and  audio  on 
the  internet  for  a  fee.  There  will  not  be 
live  video  coverage  or  videotapes  of  the 
conference.  For  more  information  about 
Capitol  Connection's  services,  contact 
David  Reininger  or  Julia  Morelli  (703- 
993-3100),  or  go  to  http:// 
nTvw.  capitolconnection .  org. 

Audio  tapes  of  the  meeting  will  be 
available  from  VISCOM  (703-715- 
7999). 

Additionally,  transcripts  of  the 
conference  will  be  immediately 
available  from  Ace  Reporting  Company 
(202-347-3700  or  1-800-336-6646),  for 
a  fee.  They  will  be  available  for  the 
public  on  the  Commission's  FERRIS 
system  two  weeks  after  the  conference. 

A  reminder  to  please  register  for  the 
conference  online  on  the  Commission 
Web  site  at  http://www.ferc.gov/ 
calendar/courses-outreach/ 
coursesoutreach.htm.  Scroll  down  and 


click  on  "Midwest  Energy  Infrastructure 
Conference".  There  is  no  registration 
fee. 

Questions  about  the  conference 
program  should  be  directed  to:  Carol 
Connors.  Office  of  External  Affairs, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  carol.connors@ferc.gov. 

Linwood  A.  Watson,  |r.,  - 

Deputy  Secretary. 

Federal  Energy  Regulatory  Conunission 
Midwest  Energy  Infrastructure 
Conference 

[Docket  No.  AD02-22-000J 

Conference  Agenda 

Sheraton  Chicago  Hotel  and  Towers  301 
East  North  Water  Street  Chicago,  Illinois 
November  13,  2002 

/.  Opening  Remarks  and  Introductions — 
1  p.m.  to  1:15  p.m. 

Chairman  Pat  Wood,  Commissioner 
Nora  Mead  Brownell,  Commissioner 
William  Massey  and  Commissioner 
Linda  Breathitt 

//.  (}verview  ofCuirent  Energy 
Infrastructure  1:15  p.m.  to  1:30  p.m. 

•  Jeff  Wright,  Office  of  Energy  Projects, 
FERC 

///.  Forecasts  for  Future  Energy  Use  and 
Economic  Impacts  of  Energy — ]  :30  p.m. 
to  2  p.m. 

•  Rick  Mattoon,  Senior  Economist, 
Federal  Reserve  Bank  of  Chicago 

/v.  Cross  Border  Issues/Future  Energy 
Relations  and  Energy  Transfer  With 
Canada — 2  p.m.  to  3  p.m. 

Roundtable  discussion  on 
infrastructure  constraints  and 
improvements  needed  in  energy  supply 
and  transmission  to  and  from  our 
neighboring  trading  partner,  Canada. 

•  Ga,tan  Caron,  Chief  Operating  Officer, 
National  Energy  Board — Canada 

•  Kelly  Hunter,  Market  Access  Officer, 
Export  ^ower  Marketing  Department, 
Manitoba  Hydro 

•  Dennis  Prince,  Vice  President, 
Regulatory  Strategy.  Alliance  Pipeline 

•  (To  be  announced] 

V.  Powering  New  Generation — 3  p.m.  to 
4  p.m. 

Roundtable  discussion  of 
infrastructure  limitations  in  the 
Midwest  in  the  delivery  and  production 
of  natural  gas.  electricity  and  renewable 
energy  [e.g.,  barriers  to  siting, 
construction,  and  investment). 

•  Jim  Cleary.  President,  ANR  Pipeline 
Company 


•  Jake  Williams.  Vice  President, 
Generation  Development.  Peabody 

I         Energy 

•  Carl  Holmes,  Kansas  State 
Representative 

•  Jim  Torgerson.  President,  Midwest 
Independent  System  Operator  (MISO) 

Break — 4  p.m.  to  4:15  p.m. 

VI.  New  Technology— 4:15  p.m.  to  5:15 
p.m. 

Roundtable  discussion  on  promoting 
new  technologies  to  ensure  energy 
reliability. 

•  John  Howe,  Vice  President,  Electric 
Industry  Affairs,  American 

I  Superconductor 

•  Scott  Castelaz,  Vice  President, 
Marketing  and  Corporate 
Development,  Encorp 

•  Robert  Schainker,  Ph.D.,  EPRI 

•  Tracy  Anderson,  Business 
Development  Manager,  3M 

VII.  Discussion  by  State,  Federal,  and 
Canadian  Officials  of  Next  Steps  and 
Closing  Remarks  by  FERC 
Commissioners — 5:15  p.m.  to  6  p.m. 

•  Susan  Wefald,  President,  North 
Dakota  Public  Service  Commission 

•  Ruth  Kretschmer,  Coirunissioner, 
Illinois  Commerce  Commission 

•  Diane  Munns.  Chairman.  Iowa 
Utilities  Board 

•  Jim  Burg,  Chairman,  South  Dakota 
Public  Utilities  Conunission 

•  David  Svanda.  Commissioner, 
Michigan  Public  Service  Commission 

jFR  Doc.  02-27051  Filed  10-24-02;  8:45  am] 
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DEPARTIUIENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL02-9-000] 

Notice  of  Public  Conference  and 
Agenda 

October  21,  2002. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  public  conference  and 

agenda. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  will  convene  a 
public  conference  to  engage  industry 
members  and  the  public  in  a  dialogue 
about  policy  issues  facing  the  natural 
gas  industry  today  and  the 
Commission's  regulations  of  the 
industry  for  the  future.  The  one-day 
conference  will  convene  at  9  a.m. 
DATES:  October  25,  2002. 


ADDRESSES:  Federal  Energy  Regulator^' 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Niehaus.  888  First  Street.  NE., 
Washington.  DC  20426,  (202)  502-6398. 

Natural  Gas  Markets  Conference 

[Docket  No.  PL02-9-0001 
October  18,  2002. 

1.  As  announced  in  the  Notice  of 
Conference  issued  September  26.  2002, 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
convene  a  public  conference  on  October 
25.  2002,  at  9:00  a.m..  in  the 
Commission  Meeting  Room  (2C)  to 
engage  industry  members  and  the  public 
in  a  dialogue  about  policy  issues  facing 
the  natural  gas  industry  today  and  the 
Commission's  regulation  of  the  industry 
for  the  future.  All  interested  persons  are 
invited  to  attend. 

Location 

2.  The  conference  will  be  held  in  the 
Commission  Meeting  Room.  Observers 
will  be  accommodated  on  a  space 
available  basis,  but  seating  will  also  be 
available  in  an  overflow  room,  which 
will  have  a  broadcast  of  the  discussion. 
All  visitors  must  check-in  at  the  First 
Street  entrance.  All  visitors  should  have 
picture  identification  readily  available 
to  ensure  a  quick  check-in. 

Participation 

3.  The  conference  consists  of  four 
sessions  and  an  open  forum.  The  first 
session  consists  of  two  panels.  Panel  A 
will  present  opposing  views  on 
forecasted  supply/demand.  Panel  B. 
which  is  comprised  of  industry 
representatives,  will  respond  to  the  first 
panel's  viewpoints.  Panel  A  participants 
should  file  wrritten  statements 
concerning  their  topics  in  advance  to 
allow  the  Panel  B  participants  the 
opportimity  to  formulate  their 
responses. 

4.  The  second  session  will  discuss  the 
applicability  of  the  Commission's  open 
season  and  open  access  requirements  to 
LNG  facilities.  Proponents  for  LNG 
development  will  discuss  concerns  that 
the  Commission's  policies  may  interfere 
with  the  ability  to  capitalize  necessary 
upstream  development.  The  third 
session  will  focus  on  whether  the 
Commission's  current  policies  and 
definitions  of  gathering  and 
transmission  as  they  apply  to  offshore 
facilities  help  or  hinder  the 
development  of  offshore  supply  sources. 
The  fourth  session  consists  of  two 
panels  that  will  address  flexibility  in 
pipeline  operations.  They  will  discuss 
customer  needs  and  how  they  can  be 
met. 


5.  Following  the  session 
presentations,  the  Commission  will 
provide  an  open  forum  to  provide  an 
opportunity  for  market  participants  and 
other  interested  persons  to  raise  issues 
and  make  policy  recommendations  for 
Commission  consideration.  All  open 
fomm  presentations  should  be  limited 
to  five  minutes.  A  sign-up  sheet  for  the 
open  forum  will  be  available  the 
morning  of  the  conference. 

Procedures  To  File  Comments 

6.  Panel  participants  are  encouraged 
to  file  written  statements  concerning 
their  topics  prior  to  October  24.  2002. 
All  other  interested  persons  may  file 
additional  comments  on  the  issues 
discussed  at  the  conference,  or  other 
matters  relevant  to  this  proceeding,  by 
November  15,  2002.  Comments  should 
include  a  one-page,  single  spaced, 
position  summary.  Comments  may  be 
filed  in  paper  format  or  electronically. 
Those  filing  electronically  do  not  need 
to  make  a  paper  filing.  For  paper  filings, 
the  original  and  14  copies  of  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatorv'  Commission.  888  First 
Street,  NE.  Washington.  DC.  20426.  and 
should  refer  to  Docket  No.  PL02-9-000. 

7.  Comments  filed  via  the  Internet 
must  be  prepared  in  WordPerfect,  MS 
Word,  Portable  Document  Format,  or 
ASCII  format.  To  file  the  document, 
access  the  Commission's  Web  site 
(http://www.ferc.gov)  and  clock  on 
"Make  an  e-filing,"  and  then  follow  the 
instmctions  for  each  screen.  First-time 
users  will  have  to  establish  a  user  name 
and  password.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  e-mail  address  upon  receipt 
of  the  comments. 

8.  User  assistance  for  electronic  filing 
is  available  at  202-502-8258  or  by  e- 
mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  e-mail 
address.  All  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.  Washington.  DC 
20426  during  regular  business  hours. 
Additionally,  all  written  statements  and 
comments  may  be  viewed,  printed,  or 
downloaded  remotely  via  Internet 
through  FERC's  Homepage  using  the 
FERRIS  link.  User  assistance  for  FERRIS 
is  available  at  866-208-3676.  or  by  e- 
mail  at  webmaster@ferc.gov. 

Off-the-Record  Communications 

9.  The  purpose  of  this  conference  is 
to  discuss  generic  issues  and  not 
contested  cases  pending  before  the 
Commission.  If  any  comments  raise 
specific  issues  concerning  pending 


65562 


Federal  Register/ Vol.  67,  No.  207 /Friday.  October  25,  2002 /Notices 


contested  cases,  those  comments  will  be 
subject  to  the  Commission's  Off-the- 
Record  Communications  rules  located 
in  Subpart  V  of  Part  J85  of  the 
Commission's  regulations,  including  the 
public  notice  requirements  and 
sanctions  listed  in  sections  385.2201(h) 
and  (i). 

Transcripts 

10.  Transcripts  of  the  conference  will 
be  available  from  Ace  Reporting 
Company  {202-347-.3700)  for  a  fee.  The 
transcript  also  will  be  available  on  the 
Commission's  FERRIS  system  two 
weeks  after  the  conference. 
Additionally.  Capitol  Connection  offers 
the  opportunity  for  remote  listening  and 
viewing  of  the  conference   It  is  available 
for  a  fee.  live  or  over  the  Internet,  via 
C-Band  Satellite  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  julia 
Morelli  at  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  (Connection  Web  site  at 
http://vii\-v.capitolconnection.gmuAHiu 
and  click  on    FERC." 

11.  For  additional  information,  please 
contact  Ken  Niehaus  at  202  .=502-8.398  or 
at  kenneth.nifhaus'&ferc  gov. 

Linwood  A.  Watson,  Jr., 

Ihputv  Secretary. 

Natural  Gas  Markets  Conference 

0(  tober  JS.  200:i 

900  AM    Opening  Remarks 
9:10  AM     Session  I — Supply  and 

Demand — .-Kntu  ipated  long  term 

growth  issues. 

Moderator — William  HtMierman. 
Director — Office  of  Market  Oversight 
and  Investigations 

Panel  A 

Wayne  Andrews.  Vice  President,  Equity 

Research 
Raymond  lames 
Velio  Kuuskraa.  President.  Advanced 

Resources  International 

Panel  B 

Craig  Chancellor.  Calpine  t^orporation 
Mike  Warren.  Chairman.  President  ik 

CEO.  Energen  Corporation 
Paul  Cicio.  Executive  Director. 

Industrial  Energy  Consumers  of 

America 
Fred  Fowler.  Interstate  Natural  Gas 

Association  of  America 
Mike  Stice.  President.  Gas  Power, 

ConocoPhillips 
Mark  Pinney.  Canadian  Association  of 

Petroleum  Producers 
Bruce  Schwartz.  Director.  Corporate  8c 

Government  Ratings,  Standards  & 

Poor 


10:15AM     Break 

10:30  AM     Session  II— LNG — 

Applicability  of  the  Commission 
open  season  and  open  access 
requirements  on  LNG  import 
facilities. 

Moderator — Ed  Murrell,  Office  of 
Markets.  Tariffs,  and  Rates 

Phil  Bainbridge.  Vice  President.  Global 

LNCi.  BP  Energy  Company 
Ron  P.  Billings.  Vice  President.  Global 
LNG  Exxon/Mobile  Gas  Marketing 
Company 
[ohn  Hritcko.  Jr..  Vice  President,  Shell 

NA  LNG  Inc. 
.Stephen  L.  Huntoon.  Hackberry  LNG 

Terminal,  LL(^ 
CUaude  Devillers.  Managing  Director. 

Merzbach  Group 
Ri(  hard  L  Grant.  President  and  CEO, 

Tractebel  LNG.  North  .•\merica 
1 1  30  AM     Session  III— Offshore 
Ciathering  Policy — The 
(iommission's  definition  of  offshore 
gathering  and  its  impact  on  the 
development  of  offshore  facilities. 

Moderator — Robert  Christin — Office  of 
the  General  (Counsel 

Rill  Benham.  Vice  President.  Regulatory 

.\ffairs  BP  Energy  Ckimpany 
Joseph  W.  Kimiiiei.  Vice  President. 

Marketing  and  Transportation,  Shell 

( )ffshore  Inc. 
lames  Costan.  McGuireWoods  LLP 
David  P   Halphen.  Shell  Gas 

Transmission 
Allen  Armstrong.  Williams  Field 

Services 
W,  Jonathan  Airey.  Independent 

Petroleum  Association  of  .America 
12:30  PM     Lunch 

1:30  I'M     Session  IV— Flexibility  in 
Pipeline  Opi^rations — Pipeline 
infrastructure  and  its  ability  to  meet 
the  ntHuls  of  all  future  customers. 

Moderator — Robert  Cupina — Office  of 
Energy  Projects 

Panel  A 

Tom  Skains.  President  &  Chief 

Operating  Officc^r.  Piedmont  Natural 

(Jas 
Bert  Kalish,  Vic:e  President,  Government 

Relations.  American  Public  Gas 

Association 
Dena  Wiggins.  General  Counsel,  Process 

Gas  Consumers 
Craig  Chancellor.  (Calpine  Corporation 
Harvey  Morris.  (California  Public  Utility 

(Commission 

Panel  B 

Paul  D  Koonce.  Senior  Vice  President. 

Portfolio  Management,  Dominion 

Resources.  Inc. 
John  Hopper.  Falcon  Storage 
Ric:hard  Daniel.  EnCana  Storage 


Carl  Levander,  Vice  President, 
Regulatory  &  Strategic  Initiatives. 
NiSource  Pipeline  Group 

Frank  Ferrazzi,  Interstate  Natural  Gas 
Association  of  America 

3:00  PM    Open  Forum 

(FR  Doc.  02-27271  Filed  10-24-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

October  18.  2002 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

(Drder  No.  607  (64  FR  51222. 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  rei:ord,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
(Commission  will  grant  such  requests 
onlv  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 
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The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 


Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
u'MTi'./'erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659. 

Exempt 


Docket  Number 

Project  No.  1354-000 

CP02-396-000  

Project  No.  2030-036 

Project  No.  2030-036 


Date  filed 


Presenter  or  requester 


Linwood  A.  Watson,  Jr., 

Deputy  Secretan: 

|FR  Doc.  02-27273  Filed  10-24-02;  8:4.=5  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7399-7] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Approval  of  State 
Coastal  Nonpoint  Pollution  Control 
Programs 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Approval  of  State  Coastal  Nonpoint 
Pollution  Control  Programs,  EPA  ICR 
Number  1569.05,  OMB  Control  Number 
2040-0153,  expiring  on  April  30.  2003. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  November  25,  2002. 
ADDRESSES:  Comments  should  be  sent 
to,  and  copies  of  the  ICR  may  be 
obtained  without  charge  from,  the 
Nonpoint  Source  Control  Branch, 
Assessment  and  Watershed  Protection 
Division  (4503-T),  U.S.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stacie  Craddock  at  EPA  by  phone  at 
(202)  566-1204,  by  fax  at  (202)  566- 
1545,  by  e-mail  at 

craddock.stacie@epa.gov,  or  download  a 
copy  of  the  ICR  gff  the  Internet  at  http:/ 
/www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1569.05. 


SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  18  coastal 
States  and  3  Territories  with 
conditionally  approved  Coastal 
Nonpoint  Pollution  Control  Programs. 
Title:  Approval  of  Coastal  Nonpoint 
Pollution  Control  Programs.  (OMB 
Control  No.  2040-0153:  EPA  ICR  No. 
1569.05)  expiring  April  30.  2003. 

Abstract:  Under  the  provisions  of 
national  Program  Development  and 
Approval  Guidance  implementing 
section  6217  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA)  which  was  jointly  developed 
and  published  by  EPA  and  the  Natitmal 
Oceanic  and  Atmospheric 
Administration  (NOAA).  26  coastal 
States  and  5  coastal  Territories  with 
Federally  approved  Coastal  Zone 
Management  Programs  have  developed 
and  submitted  to  EPA  and  N(3AA 
Coastal  Nonpoint  Pollution  Programs. 
EPA  and  NOAA  have  approved  8  States 
and  2  Territories,  and  conditionally 
approved  18  States  and  3  Territories. 
The  conditional  approvals  will  require 
States  and  Territories  to  submit 
additional  information  in  order  to 
obtain  final  program  approval.  Recent 
administrative  changes  mutually  agreed 
to  by  States,  Territories.  EPA  and  NOAA 
are  expected  to  expedite  the  final 
approval  process.  CZARA  section  6217 
requires  States  and  Territories  to  obtain 
final  approval  of  their  Coastal  Nonpoint 
Pollution  Programs  in  order  to  retain 
their  full  share  of  funding  available  to 
them  under  section  319  of  the  Clean 
Water  Act  and  section  306  of  the  Coastal 
Zone  Management  Act.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPAs 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


10-04-02  Don  Jack 

10-04-02  Gini  R   Cooper 

10-16-02  Julie  Keil  (Nan  Allen* 

10-16-02  Nan  Allen 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  oi  thi- 
collection  of  information  on  those  who 
are  to  respond,  including  throuf-h  the 
use  of  appropriate  automated  electronic. 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement iThi'  annual  public 
reporting  and  recordkeeping  burden  f(jr 
this  collection  of  information  is 
estimated  to  average  125  hours  per 
response.  Burden  means  the  total  time. 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions. 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  information. 

Respondents/ Affected  Entities:  18 
States  and  3  Territories. 

Estimated  Number  of  Respondents: 
21. 
Frequency  of  Response:  Once. 
Estimated  Total  Annual  Hour  Burden: 
2,625. 
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Estimated  Total  Annualized  Cost 
Biirdf-n:  591.875. 

Robert  H.  Wayland  III. 

Uirtu  tor.  Office  of  Wetlands.  Oceans,  and 

Waterstieds. 

!FKI)i.(    OJ-J-Jtf>  Filed  10-24-02;  8:45  ami 

ULUNG  CODE  6S6&-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7399-8] 

Clean  Air  Act  Advisory  Committee; 
Notice  of  Ctiarter  Renewal 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  charter  renewal. 

The  charter  for  the  Environmental 
Protection  .Agencv's  (]lean  .Air  .\ci 
Advisory  Committee  (CAAAC)  will  be 
renewed  for  an  additional  two-vear 
period,  as  a  necessarv  coiiiniittee  which 
is  in  the  public:  interest,  in  accordance 
with  the  provisions  of  the  Federal 
.Advisory  Committee  Act  (FACA).  5 
U.S.C.  App.  2  section  9(c).  The  purpose 
of  (]AAAC  is  to  provide  advice  and 
recommendations  to  the  EPA 
.Administrator  on  issues  associated  with 
policy  and  technical  issues  associated 
with  implementation  of  the  Clean  Air 
Act. 

It  is  determined  that  CAAAC  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Agency  by  law. 

Inquiries  may  be  directed  to  Paul 
Rasmussen.  CAAAC  Designated  Federal 
Officer.  US.  EPA.  Ariel  Rios  Building. 
1200  Pennsylvania  Ave.,  NVV  , 
Washington.  DC  20460  (Mail  code 
6102A). 

DHttffi-  .SH[iIernhiT  f).  .iOU2. 
lelTrey  R.  Holmsiead. 
Assistant  .Administrator  for  Air  and 
Radiation 
|FR  Doc.  02-27235  Filed  10-24-02.  8  4.S  am] 

BILLING  CODE  6S60-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-6634-31 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  or  http://www.epa.gov/ 
compliance/nepa/ 
Weekly  receipt  of  Environmental  Impact 

Statements  filed  October  14.  2002 

through  October  18.  2002  pursuant  to 

40CFR  1506.9. 


EIS  No.  020428.  Final  BIS.  DOE.  N\'. 
Geologic  Repositorv  for  the  Disposal 
of  Spent  Nuclear  Fuel  and  High-Level 
Radioactive  Waste,  Construction. 
Operation.  Monitoring  and  Eventually 
(Hosing  a  geologic  repository  at  Yucca 
Mountain.  Nve  f^iunty.  NV.  Wait 
Period  £n(ys.  November  25.  2002. 
Contact:  Dr.  lane  R.  Summerson  (800) 
947-J477.  This  document  is  available 
on  the  Internet  at:  http:// 
Iww^v.vmp.gnvj. 

EIS  No.  020429.  Draft  EIS.  BL\I.  OR. 
Lookout  M(»untain  Forest  and 
Rangeland  Health  Project.  Baker 
Resource  Management  Plan  (RMP) 
Amendment.  Visual  Resource 
Management  (V'RM)  Implementation. 
Baker  City.  Baker  Ccjunty.  OR. 
Comment  Period  Ends:  |anuarv  23. 
2003,  Contact:Tt'(\  Davis  (541)  523- 
1431.  This  document  is  available  on 
the  internet  at:  http:// 
www  or  bhn.gcn/Vale/Planning/ 
Planninii-EnvirnAnalvses.htm. 

EIS  .\o  020430.  Draft  EIS.  FSA. 
Programmatic  EIS-Emergency 
Conservatiim  Program  (ECP). 
Improvement  and  Expansicm.  To 
Provide  Emergency  Funding  to 
Farmers  and  Ranchers.  In  the 
Agricultural  Lands  of  the  United 
.States,  t^omnu'nt  Period  End: 
December  9.  2002.  Contact:  Don  Steck 
(202)  »i9()-0224  This  document  is 
available  on  the  Internt^t  at:  http:// 
www  tsa  asda.go\/dafp/cepd/('ph/ 
nepa.htm. 

EIS  No.  020431.  Draft  EIS.  AFS.  L'T. 
Duck  Creek-Swains  Access  (Duck/ 
Swains).  Management  Project.  To 
Improve  Wildlife  Habitat.  Soil  and 
Watershed  (Conditions,  and 
Management  of  Motorized  Vehicle 
Use,  Di.xie  National  Forest,  Cedar  City 
Ranger  District,  Iron,  Garfield  and 
Kane  Counties.  UT.  Comnwnt  Period 
Ends:  December  9.  2002.  Contact: 
Priscilla  Summers  (435)  865-3700. 

EIS  No.  020432.  Firuil  EIS.  AFS.  .\/T. 
Moose  Post-Fire  Project,  Proposal  to 
Decrease  Potential  Mortality  from 
Bark  Beetles  to  Remaining  Live 
Douglas-fir  and  Spruce  Trees,  Recover 
Merchantable  Wood  Fiber.  Reduce 
Future  Fire  Risk  and  Modify  Existing 
Road  At:cess.  (ilacier  View  Ranger 
District.  Flathead  National  Forest, 
Flathead  (k)unty,  MT.  Wait  Period 
Ends:  November  25,  2002.  Contort; 
Michele  Draggoo  (406)  387-3827. 

EIS  No  020433.  Draft  Supplement. 
FHW.  WA.  Elliott  Bridge  No.  3166 
Replacement,  Updated  and 
Reevaluated  Information,  Proposal  to 
Replace  the  149th  Avenue  SE. 
Crossing  the  Cedar  River,  Funding, 
U.S.  CGD  Bridge  Permit  and  Section 
404  Permit.  City  of  Renton.  King 


County.  WA,  Comment  Period  Ends: 
December  Ifi,  2002.  Contact:  James  A. 
Leonard (360)  753-9408. 

EIS  No.  20434.  Draft  EIS.  JUS.  CA. 
Sacramento  County  Juvenile  Hall 
Expansion  Project,  To  Accommodate 
90  new  beds  in  the  Short-Term,  and 
240  new  beds  in  the  Long-Term, 
.Sacramento  County,  CA,  Comment 
Period  Ends:  December  9.  2002, 
Contact:  Philip  Merkle  (202)  307- 
3914.  This  document  is  available  on 
the  Internet  at:  http:// 
\uuv. sacpublicworks.net/jjc/hall/ 
inde.x.htm. 

EIS  No.  020435.  Final  EIS.  FHW.  CO. 
Colorado  Forest  Highway  80, 
Guanella  Pass  Road  (also  known  as 
Park  County  Road  62/(Clear  Creek 
County  Road  381 /Forest  Development 
Road  118)  from  US  285  in  Grant  to 
Georgetown,  Improvements.  Funding 
and  US  Army  COE  Section  404. 
NPDES  and  Special  Use  Permits 
Issuance.  Park  and  Clear  Creek 
Counties.  CO.  Wait  Period  Ends: 
November  27.  2002.  Coritact:  Richard' 
J.  Gushing  (303)  716-2138.  This  FEIS 
was  inadvertentlv  omitted  from  the  9/ 
27/2002  FR.  The'CEQ  Wait  Period  is 
Calculated  from  9/27/2002.  The 
FHWA  requested  an  additional  30 
(iavs  be  added  to  the  Wait  Period 
which  will  end  on  11/27/2002. 

EIS  No.  020436.  Draft  EIS.  FHW.  NB. 
US-81  Highway,  Yankton  Bridge 
Replacement.  Missouri  River  Crossing 
between  the  City  of  ^'ankton.  Yankton 
County,  South  Dakota  and  Cedar 
County.  Nebraska,  Comment  Period 
Ends:  December  9.  2002.  Contact: 
Edward  Kosola  (402)  437-5521. 

EIS  No.  020t37.  Draft  EIS.  NOA.  WA. 
CA.  OR.  2003  Pacific  Coast 
Groundfish  Fishery.  Proposed 
(iroundfish  Acceptable  Biological 
Catch  and  Optimum  Yield 
Specifications  and  Management 
Measures,  Implementation,  WA,  (3R 
and  CA,  Comment  Period  Ends: 
December  9.  2002.  Contact:  D.  Robert 
Lohn  (206) 526-6150. 

Amended  Notices 

EIS  No.  020351.  Draft  EIS.  NOA.  AK. 
OR.  WA.  CA.  Programmatic  EIS— 
Pacific  Salmon  Fisheries  Management 
Plan,  Off  the  Coasts  of  Southeast 
Alaska,  Washington,  Oregon  and 
California,  and  the  Columbia  River 
Basin,  Implementation,  Magnuson- 
Stevens  Act,  AK,  WA,  OR  and  CA. 
Comment  Period  Ends:  November  22. 
2002,  Contact:  D.  Robert  Lohn  (206) 
526-6150.  Revision  of  FR  Notice 
Published  on  8/23/2002:  CEQ 
Comment  Period  Ending  10/22/2002 
has  been  Extended  to  11/22/2002. 
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Dated:  October  21,  2002. 
loseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  02-27263  Filed  10-24-02:  8:45  am) 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6634-^] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERF),  vmder  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  12,  2002  (67  FR 
17992). 

Draft  EISs 

ERF  No.  D-COE^H35005-KS  Rating 
E02.  KS-10  Highway  (commonly 
known  as  South  Lawrence  Trafficway) 
Relocation,  Issuance  or  Denial  of  US 
Army  COE  Section  404  Permit  Request, 
Lawrrence  City,  Douglas  County,  KS. 

Summary:  EPA  expressed 
environmental  objections  to  the 
preferred  alternative  based  upon 
possible  impacts  to  a  National  Natural 
landmark  (Baker  Wetlands),  and  the 
absence  of  a  Clean  Water  Act  404(b)(1) 
evaluation.  EPA  recommended  further 
analysis  and  coordination  to  discern 
Environmental  Justice  impacts  and  to 
ensure  compliance  with  Executive 
Order  13007  (Indian  Sacred  Sites). 

ERP  No.  D-COE-K39074-CA  Rating 
EC2,  Bolinas  Lagoon  Ecosystem 
Restoration,  Removal  of  up  to  1.5 
Million  Cubic  Yards  of  Sediment  from 
the  bottom  of  the  Lagoon  to  Allow 
Restoration  of  Tidal  Movement  and 
Eventual  Restoration  of  Tidal  Habitat, 
Marin  County,  CA. 

Summary:  EPA  raised  environmental 
concerns  due  to  projected  impacts  to 
jurisdictional  wetlands  associated  with 
the  project's  implementation,  and  a  lack 
of  analysis  regarding  efforts  to  avoid  and 
minimize,  as  fully  as  practicable,  such 
impacts.  Although  the  DEIS  proposes  to 
dispose  approximately  1.5  million  cubic 
yards  of  dredged  material  at  an  EPA- 
designated  ocean  dredged  material 
disposal  site,  the  DEIS  does  not  address 
alternate  options  to  potentially  reuse  the 


dredged  material  or  consistency  with 
applicable  Federal  requirements. 

ERP  No.  D-NRS-H34029-MO  Rating 
LO,  Little  Otter  Creek  Watershed  Plan. 
Installation  of  One  Multi-Purpose 
Reservoir  and  Development  of  Basic 
Facilities  for  Recreational  Use, 
Implementation,  Caldwell  County,  MO. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  proposed  project.  It 
was  recommended  that  the  FEIS  include 
more  information  on  wetland 
mitigation,  farm  acquisitions  and 
available  conservation  incentive 
programs. 

ERP  No.  D-SAW-K64021-CA  Rating 
EC2,  Natomas  Basin  Habitat 
Conservation  Plan,  Issuance  of 
Incidental  Take  Permit  and  the 
Adoption  of  an  Implementing 
Agreement  or  Agreements,  Natomas 
Basin,  Sacramento  and  Sutter  Counties, 

CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
scientific  support  for  the  mitigation 
ratio,  the  feasibility  of  implementing  the 
HCP  due  to  the  cost  and  availability  of 
potential  reserve  lands,  the  cumulative 
effects  analysis,  and  the  environmental 
consequences  analysis.  EPA  urged 
adoption  of  more  frequent  HCP  review 
periods  or  a  shorter  permit  period  and 
greater  consideration  of  measures  to 
avoid  or  minimize  incidental  take. 

ERP  No.  D-SAW-K70008-AZ  Rating 
EC2,  Roosevelt  Habitat  Conservation 
Plan,  Issuance  of  an  Incidental  Take 
Permit  to  Allow  Continued  Operation  of 
Roosevelt  Dam  and  Lake. 
Implementation,  Gila  and  Maricopa 
Counties,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
feasibility  of  acquiring  sufficient  off-site 
mitigation  habitat,  critical  water  rights 
to  support  this  habitat,  and  the 
evaluation  of  cumulative  impacts.  EPA 
recommended  aggressive 
implementation  of  water  use  efficiencies 
to  maximize  beneficial  use  of  project 
water  and  to  continue  to  pursue  other 
water  and  power  supply  options  in 
order  to  increase  the  reliability  and 
flexibility  of  their  water  and  power 
supply  management  plans. 

ERP  No.  bA-COE-G39002-00  Rating 
LO,  Red  River  Chloride  Control  Project. 
Authorization  to  Reduce  the  Natural 
Occurring  Levels  of  Chloride  in  the 
Wichita  River  Only  Portion,  North, 
Middle  and  South  Forks,  Wichita  River 
and  Red  River,  Implementation.  Tulsa 
District,  Wichita  County,  TX. 

Summary:  EPA  had  a'  lack  of 
objections  to  the  proposed  project. 

ERP  No.  DS-COE-E30038-FL  Rating 
EC2,  Phipps  Ocean  Park  Beach 
Restoration  Project  to  Provide  Shore 


Protection  for  the  Shoreline  surrounding 
Phipps  Ocean  Park  within  the  Town  of 
Palm  Beach,  Regulators  Authorization 
and  U.S.  Army  COE  Section  10  and  404 
Permits  Issuance,  Palm  Beach  County, 

FL. 

Summary:  EPA  has  environmental 
concerns  regarding  the  direct  and 
indirect  consequences  of  this  proposal 
which  will  require  additional 
information  to  determine  if  the 
unavoidable  losses  will  be  appropriately 
mitigated. 

«*       Final  EISs 

ERP  No.  F-COE-L39058-00.  McNarj' 
Reservoir  and  Lower  Snake  River 
Reservoirs,  Maintenance  of  the 
Authorized  Navigation  Channel  and 
Dredged  Material  Management  Plan 
(DMMP),  Walla  Walla  District,  Lower 
Snake  River  and  Columbia  River.  ID  and 

WA. 

Summary:  EPA  continues  to  have 
significant  environmental  objections 
with  the  lack  of  a  sediment  reduction 
strategy,  the  potential  effects  from  the 
proposed  creation  of  salmonid  habitat, 
the  lack  of  an  adequate  monitoring  plan, 
and  the  lack  of  clarity  related  to  the  role 
of  the  Local  Sediment  Management 
Group. 

ERP  No.  F-FAA-B5101 7-MA.  Logan 
Airside  Improvements  Planning  Project 
(EOEA  #10458),  Construction  and 
Operation  of  a  New  Unidirectional 
Runway  14/32.  i  lenterfield  Taxiway  and 
Additional  Taxiway  Improvements  and 
New  Information  Providing  Clarification 
of  the  Delay  Problems.  Boston 
International  Airport.  Funding,  Airport 
Layout  Plan  Approval  and  NPDES 
Permit,  Boston.  MA. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
enforcement/monitoring  of  the  runway 
14/32  wind  restriction,  the 
establishment  of  an  appropriate  wind 
threshold  for  the  restriction,  demand 
management/peak  period  pricing. 
Environmental  Justice,  baseline  and 
growth  projections,  and  air  quality 

issues 

ERP  No.  F-FHW-G40166-LA.  1-49 
Connector,  Construction  from 
Evangeline  Thruway,  US  90  and  US  197 
in  Urbanized  Lafayette,  Funding,  US 
Army  COE  Section  10  and  404  Permits 
Issuance,  Parish  of  Lafayette,  LA. 

Summary:  EPA  has  no  objections  to 
the  selection  of  the  preferred  alignment 
and  offered  no  further  comments  on  the 

Final  EIS. 

ERP  No.  F-FRC-B03010-00.  Islander 
East  Pipeline  Project,  Interstate  Natural 
Gas  Pipeline  Facilities  Construction  and 
Operation  to  provide  285.000 
dekatherms  per  day  (Dth/d)  of  Natural 
Gas  to  Energy  Markets  in  Connecticut, 
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Long  Island  and  New  York  City.  New 
Haven,  CT  and  Suffolk  County,  NY. 

Summan,-:  EPA  expressed 
environmental  concerns  that  the  FEIS 
lacks  information  to  understand  impacts 
to  wetlands  and  waters  of  the  US: 
disagreed  with  the  conclusion  that 
project  construction  and  operation  will 
result  in  limited  adverse  environmental 
impacts;  expressed  concerns  about 
marine  impacts  and  encouraged  close 
coordination  between  FERC  and  the 
applicant  with  land  trust/conservation 
organizations  along  the  proposed 
pipeline  route. 

ERPXo.  F-FRC-BU5192-ME. 
Presumpscot  River  Projects.  Relicensing 
of  Five  Hydroelectric  Projects  for 
Construction  and  Operation,  Dundee 
Project  (FERC  No.  2942);  Gambo  Project 
(FERC  No.  2931);  Little  Falls  Project 
(FERC  No.  2932);  Mallison  Falls  Project 
(FERC  No,  2941)  and  Saccarappa  Project 
(FERC  No.  2897).  Cumberland  Countv. 
ME. 

Summary:  EPA  expressed  outstanding 
environmental  concerns  about  dam 
removal  effects  on  water  quality  and 
recommended  that  higher  flows  be 
considered  at  the  Dundee  and  Mallison 
Falls  dams.  EPA  also  continued  to  urge 
consistency  with  the  Casco  Bay  Estuary 
Project. 

ERP  No  F-FRC:-L03011-\VA.  Georgia 
Strait  Crossing  Pipeline  (LP)  Project. 
Construction  and  CJperation  to 
Transport  Natural  Gas  from  the 
Canadian  Border  near  Sumas,  WA  to 
US/Canada  Border  at  Boundary  Pass  in 
the  Strait  of  Georgia,  Docket  Nos.  CPOl- 
176-000  and  CPOl-1 79-000.  Whatcom 
and  San  Juan  Counties,  WA. 

Summary:  EPA  continues  to  have 
significant  environmental  objections 
with  the  proposal  given  the  lack  of 
evaluation  of  reasonable  alternatives, 
the  lack  of  integration  with  the 
evaluation  and  decision  making 
processes  being  conducted  in  Canada 
for  the  Canadian  portion  of  the  projec:t. 
and  the  high  risks  associated  with 
seismic  hazards. 

ERP  No  F-FRC;-L05220-VVA.  Warm 
Creek  (No   10865)  and  Clearwater  Creek 
(No.  11485)  Hydroelectric  Project, 
Issuance  of  License  for  the  Construction 
and  Operation  located  in  the  Middle 
Fork  Nooksack  River  (MFNR)  Basin, 
WA 

Summary:  EPA  raised  environmental 
objections  regarding  the  proposed 
projects,  including  the  potential 
negative  impacts  tn  aquatic  and 
terrestrial  endangered  species,  and 
adverse  effects  to  old  growth  forest, 
water  quality  and  cultural  and  spiritual 
resources  of  affected  Tribes  EPA 
recommended  that  the  FERC  select  the 
No  Action  alternative. 


ERP  No.  F-FRC-L05222-ID.  Four 
Mid-Snake  River  Hydroelectric  Projects. 
Applications  for  New  License  for  the 
Existing  Projects:  Shoshone  Falls-FERC 
No.  2778.  Upper  Salmon  Falls-FERC  No. 
2777,  Lower  Salmon  Falls-FERC  No. 
2061  and  Bliss-FERC  No.  1975,  Snake 
River.  ID. 

Summary:  EPA  expressed 
environmental  objections  that  the  final 
EIS  did  not  identify  a  preferred 
alternative.  EPA  continues  to  have 
objections  to  the  No  Action  alternative, 
thP  Applicant  Proposed  Project,  and  the 
Seasonal  Run-of-River  alternative  as 
they  would  result  in  continued  negative 
effects  to  native  fish,  aquatic 
invertebrates,  and  riparian  and  wetland 
habitats.  EPA  recommended  licensing 
and  implementing  the  Year-Round  Run- 
of-River  alternative. 

ERP  No.  F-IBR-I39029-SD, 
Angostura  Unit — (Dam.  Reservoir  and 
Irrigation  F'acilities)  Renewal  of  a  Long- 
Term  Water  Service  Contract,  Cheyenne 
River  Basin,  Pine  Ridge  Reservation. 
Bismarck  C^ounty.  SD. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No  F-NRS-G36154-OK, 
Rehabilitation  of  Aging  Flood  Control 
Dams  in  Oklahoma.  Authorization  and 
Funding,  OK 

Summary:  EPA  has  no  objection  to  the 
proposed  action  since  the  document 
adequately  responded  to  comments 
offered  on  the  Draft  EIS. 

ERP  No.  FA-COE-H36012-MO.  St. 
lohns  Bayou  and  New  Madrid  Floodway 
Project,  (channel  Enlargement  and 
Improvement.  Flood  Control  and 
National  Economic  Development  (NED), 
New  Madrid.  Mississippi  and  Scott 
Counties.  MO 

Summary:  EPA  continues  to  have 
environmental  obje<:tions  to  the  project 
and  believes  that  the  rec:ommended  plan 
(alternative  3-1. B)  raises  substantive 
environmental  issues. 

ERP  No.  F.S-C:OE-F36 163-00,  Upper 
Des  Plaines  River,  Flood  Damage 
Reduction  at  .Site  37.  Construction  of  a 
Concrete  Floodwall  along  Des  Plaines 
River,  Milwaukee  Avenue,  Willow  Road 
and  Palatine  Road  in  Mt.  Prospect,  Cook 
(bounty,  IL. 

Summary  EPA  had  no  objections  to 
the  proposed  project  and  commended 
the  Corps  on  their  wetland  mitigation 
proposal 

D.itfii   ()(  lotit-r  22.  2002. 
(oseph  C.  Muntgomerv. 
Dirfctur.  .\EPA  Compliance  Division.  Office 
ufFedfTuI  Activities 
IFR  DcK    02-27264  Filed  10-24-02;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-2002-0010;  FRL  6724-7] 

Toxic  Chemical  Release  Reporting; 
Community  Right-to-Know;  Request 
for  Comment  on  Change  of  Contractor 
Handling  Trade  Secret  Claims 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  an 
upcoming  change  in  location  and 
contractor  designated  to  manage  the 
Toxics  Release  Inventory  (TRI)  data 
processing  for  all  TRI  submissions 
including  TRI  Trade  Secret  and 
confidential  information  submitted 
pursuant  to  40  CFR  part  350.  In 
compliance  with  40  CFR  part  350 
("Trade  Secrecy  Claims  for  Emergency 
Planning  and  Community  Right-to- 
Know  Information")  facilities 
submitting  TRI  reports  may  be  eligible 
to  claim  Trade  Secret  for  the  specific 
chemical  identity  of  a  toxic  chemical 
being  reported.  Pursuant  to  40  CFR 
350.23  ("Disclosure  to  authorized 
representatives"),  information  entitled 
to  trade  secret  or  confidential  treatment 
may  not  be  disclosed  by  the  Agency  to 
the  Agency's  authorized  representative 
until  each  affected  submitter  has  been 
furnished  notice  of  the  contemplated 
disclosure  by  the  EPA  program  office 
and  has  been  afforded  a  period  found 
reasonable  by  that  office  (not  less  than 
five  working  days)  to  submit  its 
comments.  Pursuant  to  this  Federal 
Register  notice,  comments  are  limited  to 
the  change  of  contractor  handling  trade 
secret  and  confidential  information 
submitted  under  40  CFR  part  350.  Once 
the  transition  to  the  new  location  has 
been  completed,  information  regarding 
the  new  mailing  address  will  be  posted 
on  the  TRI  Web  site  [http:// 
i^-wwepcgov/tri)  and  will  be  included 
in  the  2002  Toxic  Chemical  Release 
Inventory  Reporting  Forms  and 
Instructions. 

DATES:  Comments,  identified  by  the 
docket  control  number  OEI-20b2-O010. 
must  be  submitted  on  or  before  5 
working  days  after  publication  in  the 
Federal  Register. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  The 
Emergency  Planning  and  Community 
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Right-to-Know  Hotline  at  (800)  424- 
9346  or  (703)  412-9810,  TDD  (800)  553- 
7672,  http://www.epa.gov/epaoswer/ 
hotline/.  For  technical  information 
about  this  change  in  contractor  and 
location  for  TRI  data  processing, 
contact:  Wendy  Tinun,  Toxics  Release 
Inventory  Program  Division,  OEI 
(2844T),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW, 
Washington,  DC  20460,  Telephone: 
202-566-0725;  Fax:  202-566-0727; 
email:  tjmm.wendy@epa.gov.  Once  the 
transition  to  the  new  location  has  been 
completed,  information  regarding  the 
new  mailing  address  will  be  posted  on 
the  TRI  Web  site  [http://www.epa.gov/ 
tri)  and  will  be  included  in  the  2002    . 
Toxic  Chemical  Release  Inventory 
Reporting  Forms  and  Instructions. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  This  Notice  Apply  to  Me? 

A.  Affected  Entities:  Entities  that  will 
be  affected  by  this  action  are  those 
facilities  that  manufacture,  process,  or 
otherwise  use  certain  toxic  chemicals 
listed  on  the  Toxics  Release  Inventory 
(TRI)  and  which  are  required  under 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA)  of  1986,  to  report  annually  to 
EPA  their  environmental  releases  of 
such  chemicals. 

Currently,  those  industries  with  the 
following  SIC  code  designations  (that 
meet  all  other  threshold  criteria  for  TRI 
reporting)  must  report  toxic  chemical 
releases  and  other  waste  management 
activities: 

•  20-39,  manufacturing  sector 

•  10,  metal  mining  (except  for  SIC 
codes  1011,  1081,  and  1094) 

•  12,  coal  mining  (except  for  SIC  code 
1241  and  extraction  activities) 

•  4911,  4931  and  4939.  electrical 
utilities  that  combust  coal  and/or  oil  for 
the  purpose  of  generating  power  for 
distribution  in  commerce. 

•  4953,  RCRA  Subtitle  C  hazardous 
waste  treatment  and  disposal  facilities 

•  5169,  chemicals  and  allied  products 
wholesale  distributors 

•  5171,  petroleum  bulk  plants  and 
terminals 

•  7389,  solvent  recovery  services,  and 

•  Federal  facilities  in  any  SIC  code 
To  deterihine  whether  you  or  your 

business  is  affected  by  this  action,  you 
should  carefully  examine  the 
applicability  provisions  at  40  CFR  part 
350  and  40  CFR  part  372,  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person(s) 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 


II.  How  Can  I  Get  Copies  of  This 
Dociiment  and  Other  Related 
Information? 

A.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OEI-2002-0010. 

The  public  docket  includes 
information  considered  by  EPA  in 
developing  this  action,  including  the 
documents  listed  below,  which  are 
physically  located  in  the  docket.  In 
addition,  interested  parties  should 
consult  documents  that  are  referenced 
in  the  documents  that  EPA  has  placed 
in  the  docket,  regardless  of  whether 
these  referenced  documents  are 
physically  located  in  the  docket.  For 
assistance  in  locating  documents  that 
are  referenced  in  documents  that  EPA 
has  placed  in  the  docket,  but  that  are 
not  physically  located  in  the  docket, 
please  consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B102, 1301  Constitution  Ave..  NW, 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1742,  and 
the  telephone  number  for  the  Notice  of 
Change  of  Contractor  Handling  TRI 
Submissions  including  TRI  Trade  Secret 
Claims  Docket  is  (202)  566-1752. 

B.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://v^-^\-w.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  II.A.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  identification 
number. 


III.  How  Can  I  Respond  to  This  Notice? 

A.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  Be 
sure  to  identify  the  appropriate  docket 
control  number  (i.e..  OEI-2002-0010)  in 
your  correspondence. 

1.  By  mail.  All  comments  should  be 
sent  in  triplicate  to:  Office  of 
Environmental  Information  (OEI/TRI), 
Environmental  Protection  Agency. 
Mailcode:  2822T.  1200  Pennsylvania 
Ave..  N^V.,  Ariel  Rios  Building, 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Comments 
may  be  delivered  in  person  or  bv  courier 
to:  EPA  Docket  Center.  (EPA/DC)  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW..  Washington.  DC,  The  DCO  is 
open  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  260-7093. 

3.  Electronically.  Submit  your 
comments  electronically  by  e-mail  to: 

■■  oei.docket@epa.gov" .  Please  note  that 
you  should  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  computer 
disks  in  WordPerfect  6.1/8.0  or  A.SCIl 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OEI-2002- 
0010.  Electronic  comments  on  this 
document  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

B.  How  Should  I  Handle  CBI 
Information  That  I  Want  To  Submit  to 
the  Agency? 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  on  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  part  2.203(b) 
for  each  such  portion.  This  claim  must 
be  made  at  the  time  that  the  information 
is  submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission.  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 
available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
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rV.  What  Is  the  General  Background  for 
This  Action? 

The  Toxics  Release  Inventon'  (TRl)  is 
mandated  by  the  Emergency  Plannmg 
and  Communitv  Right-to-Know  Act  of 
1986  (EPCR.\)  and  the  Pollution 
Prevention  Act  (PPA)  of  1990.  EPCRA 
Section  313  and  PPA  Section  B607 
establishes  requirements  for  Federal. 
State,  and  local  governments  and 
industry  regarding  reporting  of  to.xic 
chemical  releases  and  other  waste 
management  quantities. 

Under  Section  322  of  EPCRA  and  40 
CFR  part  350.  facilities  submitting  TRl 
reports  may  be  eligible  to  claim  Trade 
Secret  for  the  specific  chemical  identity 
of  the  toxic  chemical  being  reported 
Pursuant  to  40  CFR  350.23  ( 'Disclosure 
to  authorized  representatives"), 
information  entitled  to  trade  secret  or 
confidential  treatment  mav  not  be 
disclosed  by  the  Agency  to  the  Agencv's 
authorized  representative  until  each 
affected  submitter  has  been  furnished 
notice  of  the  contemplated  disclosure  by 
the  EPA  program  office  and  has  been 
afforded  a  period  found  reasonable  by 
that  office  (not  less  than  five  working 
days)  to  submit  its  comments  Such 
notice  shall  include  a  description  of  the 
information  to  be  disclosed,  the  identity 
of  the  contractor,  subcontractor,  or 
grantee,  the  c:ontract.  subcontract,  or 
grant  number,  if  any.  and  the  purposf^s 
to  be  served  by  the  disclosure.  This 
notice  may  be  published  in  the  Federal 
Register  or  may  be  sent  to  individual 
submitters 

The  Contract  to  manage  the  TRl  data 
submissions  was  recompeted  in  1998 
and  was  awarded  to  the  (Computer 
Based  Systems  Incorporated,  now 
known  as  Titan  Systems.  Inc.  This 
contract  will  end  Januarv'  31,  200.3  The 
new  contract  will  transition  to 
Computer  Sciences  Corporation  (CSC) 
(GSA  Contract  GSOOT99ALD0203)  by 
the  end  of  December  2002.  This  new 
facility  will  be  located  in  New 
CarroUton.  MD.  All  TRl  submissions 
including  trade  secret  and  confidential 
information  submitted  pursuant  to  40 
CFR  part  350  will  be  managed  bv  CSC. 

In  accordance  with  40  CFR  350.23. 
EPA  has  determined  that  CSC  and  their 
subcontractors  require  access  to  trade 
secret  and  confidential  information 
submitted  under  40  CFR  part  350  in 
order  to  receive,  manage,  process,  and 
safely  store  such  information.  The 
contractor's  and  subcontractor's 
personnel  will  be  required  to  sign  a 
"Confidentiality  Agreement  "  prior  to 
being  permitted  access  to  trade  secret 
and  confidential  information  submitted 
under  40  CFR  part  350  All  contractor 
and  subcontractor  access  to  TRl  trade 


secret  and  confidential  information  will 
take  place  at  the  contractor's  facility  in 
New  CarroUton.  MD.  The  contractor  will 
have  appropriate  procedures  and 
facilities  in  place  to  safeguard  the  TRl 
trade  secret  and  confidential 
information  to  which  the  contractor  and 
subcontractors  have  access  during  the 
term  of  this  contract. 

List  of  Subjects 

Environmental  protection,  Trade 
Secret  and  t>onfidential  Information, 
TRl  Data  Processing. 

Dated   Oitober  21.  2002. 
Elaine  G.  Stanley, 

DinHtor.  Office  of  Information  Analysis  and 

Access. 

(PR  Doc.  02-27234  Filed  10-24-02;  8:4.S  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:03  am  on  Tuesday.  October  22. 
2002.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  James 
E.  Ciilleran  (Director.  Office  of  Thrift 
Supervision),  seconded  by  Mr.  E.  Wayne 
Rushton,  acting  in  the  place  and  stead 
of  Director  [ohn  D.  Hawke.  Jr. 
((Comptroller  of  the  Currency), 
concurred  in  by  Director  lohn  M.  Reich 
(Appointive),  that  (Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public:;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(c)(6).  (c)(8).  (c)(9)(A)(ii).  (cK9)(B).  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2), 
(c)(4),  (c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B), 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  NW..  Washington.  DC. 

Dated:  OtJob«r  22.  2002. 


^"ede^al  Deposit  Insurance  Corporation. 

Valerie  ].  Best, 

Assistant  Executive  Secretary. 

(PR  Doc.  02-27325  Piled  10-23-02;  10:30 
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FEDERAL  HOUSING  RNANCE  BOARD 

[No.  2002-N-12] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 

Board. 

AdnON:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (Bank) 
members  it  has  selected  for  the  2002-03 
third  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which  Bank 
members  selected  for  review  must 
submit  Community  Support  Statements 
to  the  Finance  Board. 
DATES:  Bank  members  selected  for  the 
2002-03  third  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  on  or 
before  December  13.  2002. 
ADDRESSES:  Bank  members  selected  for 
the  2002-03  third  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  either 
by  regular  mail  at  the  Office  of 
Supervision.  Community  Investment  & 
Affordable  Housing.  Federal  Housing 
Finance  Board,  1777  F  Street,  NW.. 
Washington,  DC  20006.  or  by  electronic 
mail  at  fitzgeralde@fhfb.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emma  J.  Fitzgerald,  Program  Analyst, 
Office  of  Supervision,  Community 
Investment  &  Affordable  Housing,  by 
telephone  at  202/408-2874,  by 
electronic  mail  at  fitzgeralde@fhfb.gov, 
or  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 
SUPPLEMENTARY  INFORMATION: 

L  Selection  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
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regulations  establishing  standards  of 
commimity  investment  or  service  Bank 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  Bank  member's  performance 
under  the  Community  Reinvestment  Act 
of  1977  (CRA).  12  U.S.C.  2901  etseq., 
and  record  of  lending  to  first-time 
homebuyers.  See  12  U.S.C.  1430(g)(2). 
Pursuant  to  the  requirements  of  section 
10(g)  of  the  Bank  Act.  the  Finance  Board 
has  promulgated  a  conununity  support 
requirement  regulation  that  establishes 
standards  a  Bank  member  must  meet  in 
order  to  maintain  access  to  long-term 
advances,  and  review  criteria  the 
Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  CFR  part  944.  The 
regulation  includes  standards  and 
criteria  for  the  two  statutory  factors— 


CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  12  CFR  944.3. 
Only  members  subject  to  the  CRA  must 
meet  the  CRA  standard.  12  CFR 
944.3(b).  All  members,  including  those 
not  subject  to  CRA.  must  meet  the  first- 
time  homebuyer  standard.  12  CFR 
944.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  Bank  district  for 
communitv  support  review  each 
calendar  quarter.  12  CFR  944.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a  Bank 
member  for  at  least  one  year.  Selection 
for  review  is  not.  nor  should  it  be 
construed  as,  any  indication  of  either 
the  financial  condition  or  the 
community  support  performance  of  the 

member. 

Each  Bank  member  selected  for 
review  must  complete  a  Community 


Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  December  13. 
2002  deadline  prescribed  in  this  notice. 
12  CFR  944.2(b)(l)(ii)  and  (c).  On  or 
before  November  12,  2002.  each  Bank 
will  notify  the  members  in  its  district 
that  have  been  selected  for  the  2002-03 
third  quarter  community  support  review 
cycle  that  they  must  complete  and 
submit  to  the  Finance  Board  by  the 
deadline  a  Communitv  Support 
Statement.  12  CFR  944.2(b)(2)(i),  The 
member's  Bank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  Web  site;  http://^^■^\^^■■fhfh.gov. 
Upon  request,  the  member's  Bank  also 
will  provide  assistance  in  completing 
the  Community  Support  Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  2002-03 
third  quarter  community  support  review 
cycle: 


Memkjer 


City 


State 


Federal  Home  Loan  Bank  of  Boston— District  1 


T 


Collinsville 
Guilford  .... 

Vernon  

Winsted  .... 


Clinton 
Danvers 
Fall  River 


Collinsville  Savings  Society  

The  Guilford  Savings  Bank 

Tolland  Bank  

Northwest  Community  Bank  

Bar  Hartjor  Banking  and  Tmst  Company  °a  ^^^^^   - 

Calais  Federal  Savings  and  Loan  Association  oaiais 

Camden  National  Bank nf^Hlaric^nMa' 

Damariscotta  Bank  and  Tmst  Company  uamanscona 

Franklin  Savings  Bank  p^"^'^       '" 

Katahdin  Tmst  Company  o^rtf^H 

Peoples  Heritage  Bank.  N.A R^Ed 

Rockland  Savings  &  Loan  Association  i-iocKiana 

Abington  Savings  Bank ^bington 

Athol  Savings  Bank ^'"°'^ 

Boston  Bank  of  Commerce oosion 

Capital  Crossing  Bank  »°Jon^ 

Security  Federal  Savings  Bank  brocKion 

The  Canton  Institution  for  Savings,  The  Bank  of  Canton  ^^r.™ 

Clinton  Savings  Bank 

Danvers  Savings  Bank  

Lafayette  Federal  Savings  Bank c^L'^.^rh 

The  Falmouth  Co-operative  Bank p,      nrL 

Florence  Savings  Bank rJrAnTr  

Colonial  Co-operative  Bank  j  rj.„™"fl, 

Hingham  Institution  for  Savings C  i    u^  

^XSSSS»:::::::;;;::;::::::;::::;:=::=::::^ 

Equitable  Co-operative  Bank  

Mansfield  Co-operative  Bank 

Milford  Federal  Savings  &  Loan  Association 

Newton  South  Co-operative  Bank  M„MK,rr,r,.«n 

Northampton  Cooperative  Bank  n™^       

Colonial  Federal  Savings  Bank  nolHinn 

Reading  Co-operative  Bank |  South  Weymouth' 

South  Shore  Savings  Bank I^n  kSp 

Southbridge  Savings  Bank  ^^T  ^^^ 

Family  Federal  Savings,  F.A  

Mechanics  Co-Operative  Bank  

Hometown  Bank,  a  Cooperative  Bank  

Woronoco  Savings  Bank  

Bow  Mills  Bank  and  Trust 

Citizens  Bank  New  Hampshire  

Newport  Federal  Savings  Bank 

National  Bank  of  Middlebury 

Union  Bank  


Lynn  

Mansfield 

Milford  

Newton  . 


Stow 

Taunton 

Webster  

Westfield  .... 

Bow 

Manchester 

Newport  

Middlebury  . 
Mornsville  ... 


Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Maine 

Maine 

Maine 

Maine. 

Maine. 

Maine 

Maine. 

Maine 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

Massachusetts 

New  Hampshire. 

New  Hampshire. 

Rhode  Island 

Vermont 

Vermont 
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City 

State 

Northfield  Savings  Bank 

Northfield                

Vermont. 

Merchants  Bank                

South  Burlington  

Vermont 

Federal  Home  Loan  Bank  of  New  York — District  2 


Audubon  Savings  Bank   

Bogota  Savings  Bank       

Peoples  Savings  Bank     

Colonial  Bank  FSB  

Century  Savings  Bank     

NVE  Savings  Bank  

Glen  Rock  Savings  Bank  

Roma  Federal  Savings  Bank  

Kearny  Federal  Savings  Bank  

Schuyler  Savings  Bank 

Lincoln  Park  Savings  &  Loan  Association 

Metuchen  Savings  Bank  

First  Morns  Bank  and  Trust       

Boiling  Spnngs  Savings  Bank 
Gloucester  County  Federal  Savings  Bank 
Sturdy  Savings  Bank 

Penn  Federal  Savings  Bank      

Woodstown  National  Bank        

Evans  National  Bank  

Independence  Community  Bank     , 

Elmira  Savings  Bank   FSB       

Cattaraugus  County  Bank  , 

Chinatown  Federal  Savings  Bank    

Abacus  Federal  Savings  Bank  

The  Pavilion  State  Bank  

SI  Bank  &  Trust  

SBU  Bank  

Wallkill  Valley  FS&LA       

Doral  Bank  

Onental  Bank  &  Trust  


Audubon  

Bogota  

Bordentown   . 
Bndgeton       . 
Bndgeton 
Englewood    .. 
Glen  Rock 

Hamilton 

Kearny    

Kearny 

Lincoln  Park  .. 
Metuchen 
Mornstown 
Rutherford 
Sewell 

Stone  Harbor 
West  Orange 
Woodstown    .. 

Angola     

Brooklyn  

Elmira 

Little  Valley     . 

New  York 

New  York  

Pavilion  

Staten  Island  . 

Utica 

Wallkill   

Catano  

San  Juan  


Federal  Home  Loan  Bank  of  Pittsburgh — District  3 


Altoona  First  Savings  Bank     I  Altoona  

Pennsylvania  State  Bank  1  Camp  Hill  .... 

First  Carnegie  Deposit       I  Carnegie  

Coatesville  Savings  Bank  I  Coatesville 

Slovenian  S&LA  of  Franklin-Conemaugh  '  Conemaugh 


First  National  Community  Bank 

Halifax  National  Bank        

Peoples  National  Bank     

Polonia  Bank  

Mauch  Chunk  Trust  Company  

1st  Summit  Bank  

Grange  National  Bank      

The  First  National  Bank  of  McConnellsburg 
Mifflinburg  Bank  and  Trust  Company 

Union  National  Community  Bank  

The  Muncy  Bank  and  Trust  Company  

First  Penn  Bank  

United  Amencan  Savings  Bank  

EurekaBank  

Iron  and  Glass  Bank  

Slovak  Savings  Bank  

Bank  Pittsburgh  

Scottdale  Bank  and  Trust  Company 

Leesport  Bank  

Northwest  Savings  Bank  

Peoples  State  Bank  of  Wyalusmg    

City  National  Bank  of  West  Virginia  

Citizens  Bank  of  Morgantown  

First  National  Bank  

Advance  Financial  Savings  Bank  


PA 


Dunmore  

Halifax    

Hallstead  

Huntingdon  Valley 
Jim  Thorpe 

Johnstown      

Laceyville       

McConnellsburg 
Mifflinburg 

Mount  Joy      

Muncy  

Philadelphia  , 

Pittsburgh 

Pittsburgh 

Pittsburgh 

Ptttsburgh , 

Pittsburgh 

Scottdale  

Shenandoah  

Warren  

Wyalusmg      

Charleston     

Morgantown  

Ronceverte  

Wellsburg      


Federal  Home  Loan  Bank  of  Atlanta — District  4 


The  Exchange  Bank  of  Alabama 

Bank  of  Alabama 

First  Commercial  Bank      


New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  Jersey 
New  York. 
New  York. 
New  York 
New  York 
New  York 
New  York 
New  York 
New  York 
New  York 
New  York 
Puerto  Rico 
Puerto  Rico 


"T 


Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

West  Virginia. 

West  Virginia. 

West  Virginia 

West  Virginia. 


Altoona 

Birmingham 

Birmingham 


Alabama. 
Alabama. 
Alabama. 
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City 


State 


New  South  Federal  Savings  Bank 

First  National  Bank  

Central  State  Bank 

The  Camden  National  Bank  

The  Peoples  Bank  

The  Commercial  Bank  of  Demopolis 

Southland  Bank 

The  Southem  Bank  Company  

First  National  Bank  

The  Headland  National  Bank 

Frontier  National  Bank  

First  State  Bank  

First  Citizens  Bank  

Citizens  Bank,  Inc  

The  Slocomb  National  Bank  

First  Tuskegee  Bank I^^^^ 


Birmingham Alabama 

Brewrton Alabama 

Calera  Alabama 

Camden  Alabama 

Clio Alabama 

Demopolis  Alabama 

Dothan  Alabama 

Gadsden    Alabama 

Hamilton  Alabama 

Headland  Alabama 

Lanett Alabama 

Lineville  Alabama 

Luverne  Alabama 

Robertsdale Alabama 

Slocomb  Alabama 

AiaDama 

'" DC 


First  Liberty  National  Bank  Washington 

a ^  D,r.J  M  A  Washington  ul 

RiggsBankN.A  .^.... Wilmin^on  Delav^are 


Wilmington  Trust  FSB 

Pointe  Bank 

Bankunited.  FSB 

Bankatlantic 

Natbank  N.A 


Boca  Raton  Fior 

Coral  Gables   ^^°' 

Fort  Lauderdale  ^^°' 

Hollywood  F'o 

Flor 


American  Bank  and  Trust  of  Polk  County  [-^1'^,^^^^  Flor 

FloridaFirst  Bank  ,f     ,J^     Finr 

Marathon  ^^'or 

Margate ^'o'' 


Orion  Bank  

Security  Bank.  N.A 

Eagle  National  Bank  of  Miami  ^'^m 

Unibank  

Kislak  National  Bank 

Metro  Savings  Bank,  FSB 

First  Federal  Bank  of  North  Florida  Paiatka    _   .. 

Bay  Bank  and  Trust  P^'^f'^f  ^ity 


Fiori 


Federal  Trust  Bank  

Sarasota  Bank  

Capital  City  Bank  

Bay  Financial  Savings  Bank,  FSB  

Bank  of  Alapaha  

Athens  First  Bank  and  Trust  Company  

The  Summit  National  Bank 

Georgia  Bank  and  Trust  Company  of  Augusta 
United  Community  Bank  White  County 
First  Georgia  Bank 


Miami  Plo'" 

f\/liami  Lakes  ^^om 

Orlando    '^'o''" 

Fioni 

Flonc 

Sanford  ^^°'" 

Sarasota  f^'om 

Tallahassee  P'onc 

Tampa ^'o''" 

Alapaha - Georgia 

Athens Georgia 

Atlanta    Georgia 

Augusta Georgia 

Blairsvllle  Georgia 

Brunswick  Georgia 


Ida 

Ida. 

Ida. 

Ida. 

Ida. 

Ida. 

Ida 

Ida 

Ida 

Ida. 

Ida. 

Ida. 

Ida. 

Ida. 

Ida. 

Ida. 

Ida. 

Ida 


Community  Bank  and  Trust  

Newton  Federal  Savings  and  Loan  Association 

Southeastern  Bank  

First  National  Bank  of  Coffee  County  

Farmers  and  Merchants  Bank  

Elberton  Federal  Savings  &  Loan  Association 

Bank  of  Ellaville 

Isl  Community  Bank 

The  Citizens  Union  Bank  

The  Coastal  Bank  

Crescent  Bank  &  Trust  Company  

Pineland  State  Bank  


"S'a  °'*"L :■- Brunswick  Georgia 

The  First  Bank  of  Brunswick Cam'la       Georgia 

Planters  and  Citizens  Bank ::::::::::::  comeL  :;:;::::::::""z::: Georgia 

!.'"".!"!. Covington Georgia 

Danen     Georgia 

Douglas Georgia 

Eatonton   Georgia 

Elberlon  Georgia 

EHaville .- Georgia 

Fairburn   Georgia 

Greensboro Georgia 

I  Hinesville  Georgia 

'  Jasper  Georgia 

Metier Georgia 

Firs.  National  Bank  of  the  South  MHIedgeville Georgia 

Gateway  Bank  and  Trust     ...^ S  Soro '..^ Georgia 

Famners  and  Merchants  Bank  SwSsbom Georgia 

Spivey  State  Bank  ,  5^^"^      ,°  

r^  »i  o^„i,  I  Thomasville 

Commercial  Bank 

First  Federal  Savings  and  Loan  Association  

Citizens  Bank  

Sevem  Savings  Bank.  F.S.B  

Advance  Bank  

AmericasBank  

FedH/led  Bank,  FSB  

Fraternity  Federal  S&L  Association  

Hamilton  Federal  S&L  Association  

Homewood  Federal  Savings  Bank  

Leeds  Federal  Savings  Bank 

Provident  Bank  of  Maryland  

Saint  Casimirs  Savings  Bank  


Georgia 

Valdosta  Georgia 

Warrenton  Georgia 

Annapolis  Maryland 

Baltimore Maryland 

Baltimore Maryland 

Baltimore Maryland 

Baltimore Maryland 

Baltimore Maryland 

Baltimore Maryland 

Baltimore Maryland 

Baltimore Maryland 

Baltimore Maryland 
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Member 

City 

State 

Presidential  Bank,  FSB    Bethesda 

Peoples  Bank  of  Kent  County  Cheslertown 

The  Tdibot  Bank  ot  Easton  Easton 

The  Peoples  Bank  of  Elkton  Eikton  

Madison  and  Bradford  FS&L  Association,  Inc Forest  Hills 

Eastern  Savings  Bann    FSB    Hunt  Valley 

Wyman  Park  FS&L  Association Ljthervnie   ... 

Vaiiey  Bann  of  Maryland      Owmgs  Mill  . 

Key  Bank  and  Trust  Owmgs  Mills 

Enterprise  Federal  Savings  Bank  Oxon  Hill    .... 

North  Arjnoei  Federal  Savings  Bank,  FSB  Pasadena 

Baltimore  County  Savings  BanK    F  SB  Perry  Hall  ..... 

American  Bank  Rockville   , 

First  Shore  FS&L  Association       Sansbury    

SykesvHie  Federal  Savings  Association  Sykesville 


Asnbsjrton  Federal  S  &  L  Association,  Inc  Westminster 

Equitable  Bank  Wheaton 

Home  Savings  BanK   SSB  of  Eden    Eden         

H^gn  Point  Bank  and  Trust  Company  High  Point 

The  Community  Bank  Pilot  Mountain  . 

RBC  Centura  Rocky  Mount    ,. 

Piedmont  Federal  Savings  &  Loan  Association  Wmston  Salem 

First  Paimetto  Savings  Bank    FSB     Camden     , 

Spratt  Savings  and  Loan  Association  Chester      

Plantation  Federal  Bank  Pawieys  Island 

Woodruft  Federa  Savings  &  Loan  .Association Woodruff 

Shore  Bank  Accomac    

Virginia  Commerce  Bank  Arlington     

Bedford  Federal  Savings  Bank  Bedford     

First  and  Citizens  Bank  Monterey  

Farmers  &  Merchants  BanK   Eastern  Shore  Onley         

First  Federal  Savings  Sank   Petersburg  

Community  BanK  Staunton     

Southside  BanK  Tappahannock 

Citizens  and  Farmers  Bank  West  Pomt 


Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Maryland 

Nortti  Carolina 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

Soutfi  Carolina. 

South  Carolina. 

Soutfi  Carolina. 

South  Carolina. 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 

Virginia 


Federal  Home  Loan  Bank  of  Cincinnati — District  5 


Kentucky  Home  Bank,  Inc  Bardstown  

Bank  of  Clarkson  Clarkson  

Citizens  F&SLA  of  Covington  Covington 

Heritage  Community  Bank    Danville      

South  Central  Savings  Bank   FSB     Edmonton 

The  Peoples  Bank  of  Fleming  County  Flemingsburg 

State  National  Bank  of  Frankfort  Frankfort     

Fredonia  Valley  Bank  Fredonia   

First  Southern  National  Bank  Lancaster  

Bank  of  the  Bluegrass  and  Trust  Company  '  Lexington  

Peoples  Security  Bank  Louisa       

The  First  Capital  Bank  of  Kentucky     Louisville  

First  FS&LA  of  Morenead  Morehead 

Commonwealth  Bank   FSB        Mt   Sterling 

Mount  Sterling  National  Bank     Ml   Sterling 

Traditional  Bank   Inc    „ Mt   Sterling 

Farmers  National  Bank  Walton 

The  Apple  Creek  Banking  Company  Apple  Creek 

Belmont  Savings  Bank  ;..  Bellaire       

The  Citizens  National  Bank  of  Bluttton       Bluttton       

The  Brookville  Building  and  Savings  Association      Brookville  

First  Federal  Community  Bank  of  Bucyrus  Bucyrus     

First  Federal  S&LA  of  Centerburg      Centerburg  .... 

Columbia  Savings  Bank  Cincinnati  

New  Foundation  Loan  and  Building  Company  Cincinnati  

The  Franklin  Savings  and  Loan  Company  Cincinnati  

Warsaw  Federal  S&LA  ot  Cincinnati  Cincinnati  

Charter  One  Bank   FSB     Cleveland  

Third  FS&LA  of  Cleveland  Cleveland  

United  Midwest  Savings  Bank  DeGraft     

Hicksville  Building   Loan  and  Savings  Bank     Hicksville  

Merctiants  National  Bank   Hillsboro   

NCB   FSB  , Hillsboro    

Home  Savings  Bank    Kent        

Kenwood  Savings  Bank Kenwood  

First  FS&LA  of  Lakewood  Lakewood  


Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Kentucky 

Ohio 

Otiio 

Otiio 

Otiio 

Otiio 

Otiio 

Otiio 

Oliio 

Otiio. 

Otiio 

Otiio 

Otiio 

Otiio 

Otiio 

Otiio 

Otiio 

Otiio 

Otiio 

Otiio 
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City 


State 


Fairfield  Federal  S&LA  of  Lancaster  Lancaster  Otiio 

First  National  Bank  Lebanon  Otiio 

Leesburg  Federal  Savings  Bank  Leesburg  Ohio 

Ttie  First  Knox  Bank  of  Mount  Vernon  Ml  Vernon  Ohio 

New  Carlisle  Federal  Savings  Bank  i  New  Carlisle  Ohic 

Ttie  Park  National  Bank I  Newark   Oh.o 

Ttie  First  Savings  Bank  of  Norwood Norwood  Ohio 

American  Savings  Bank,  fsb Porlsmoutti  Ohio 

Home  City  Federal  Savings  Bank  Spnngfield     Ohio 

Belmont  National  Bank  St  Clairsville  Ohio 

Perpetual  Federal  Savings  Bank  Urbana  Ohio 

Liberty  Savings  Bank,  F.S.B  Wilmington  Ohio 

Nortti  Valley  Bank  Zanesville ■...  Ohio 

Farmers  &  Mercfiants  Bank  Adamsville  Tennessee 

Bank  of  Alamo  Alamo     Tennessee. 

First  South  Credit  Union  Bartlett    Tennessee 

Bank  of  Crockett  Bells  Tennessee 

First  Farmers  and  Merchants  National  Bank Columbia   Tennessee 

Decatur  County  Bank Decaturville  Tennessee 

First  Independent  Bank Gallatin Tennessee 

Chester  County  Bank Henderson  Tennessee 

The  Bank  of  Jackson  j  Jackson Tennessee 

Peoples  Community  Bank Johnson  City  Tennessee 

Wilson  Bank  and  Trust  I  Lebanon  Tennessee 

First  National  Bank  of  the  Cumberlands  Livingston Tennessee 

Trust  One  Bank » Memphis  Tennessee 

New  Tazewell  Tennessee 

Newport   Tennessee 

Sevierville  i  Tennessee. 


Citizens  Bank  

Newport  Federal  Bank 
Citizens  National  Bank 


Federal  Home  Loan  Bank  of  Indianapolis— District  6 


Independent  Federal  Credit  Union  

Boonville  Federal  Savings  Bank  

First  State  Bank  

Riddell  National  Bank  

Union  Savings  and  Loan  Association  

Union  FS&LA  

First  Federal  Savings  Bank  

Pacesetter  Bank 

MetroBank  

Kentland  Federal  Savings  and  Loan  Association 

The  La  Porte  Savings  Bank 

Logansport  Savings  Bank,  FSB 

Home  Bank,  F.S.B  

Peoples  Bank  SB  

Farmers  State  Bank  

First  Bank  Richmond,  S.B  

Mid-Southem  Savings  Bank,  FSB  

Owen  County  State  Bank  

Grant  County  State  Bank 

Lib)erty  Savings  Bank  FSB  

Homestead  Savings  Bank,  FSB  

Commercial  Bank 

Fidelity  Bank  

Tri-County  Bank  

Monarch  Community  Bank  

Paramount  Bank  

Select  Bank 

Peoples  State  Bank  

Union  Bank  

Marshall  Savings  Bank,  FSB  

Peoples  State  Bank  of  Munising  

New  Buffalo  Savings  Bank  

Thumb  National  Bank  and  Trust 

Citizens  First  Savings  Bank  

LaSalle  Federal  Savings  Bank  

The  First  National  Bank  of  Three  Rivers 

First  National  Bank  


Anderson  i  Indiana 


Boonville  

Brazil  

Brazil  

Connersville  .. 
Crawtordsville 
Evansville 


Indiana 
Indiana 
Indiana 
Indiana 
Indiana 
Indiana 

Hartford  City  Indiana 

Indianapolis Indiana 

Kentland Indiana 

La  Porte  Indiana 

Logansport Indiana 

Martinsville  Indiana 

Munster Indiana 

New  Ross  Indiana 

Richmond Indiana 

Salem Indiana 

Spencer  Indiana 

Swayzee  Indiana 

Whiting  -. Indiana 

Albion  Michigan 

Alma Michigan 

Birmingham Michigan 

Brown  City  Michigan 

Coldwater Michigan 

Farmington  Hills i  Michigan 

Grand  Rapids  Michigan 

Hamtramck  Michigan 

Lake  Odessa  Michigan 

Marshall  Michigan 

Munising  Michigan 

New  Buffalo  Michigan 

Pigeon Michigan 

Port  Huron  Michigan 


St.  Joseph  .... 
Three  Rivers 
Wakefield  


Michigan 
Michigan 
Michigan 


Federal  Home  Loan  Bank  of  Chicago— District  7 


First  Community  Bank  and  Trust Beecher  Illinois. 

First  State  Bank  of  Beecher  City  Beecher  City  Illinois 
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Member 


City 


State 


Bellwood      Illinois 

ra,\y\e'ZZZZZZZZZZ Carlyle         IHmois. 


Illinois. 
Ilinols 
llinois. 


Greater  Chicago  Bank 

The  First  National  Bann  m ,._  

BaoKChampaign   N  A    Champaign  inois 

Alliance   FSB                  Chicago      nois 

Community  Savings  Bank      Chicago       inois 

Illinois  Service  FS&LA   Chicago      nois. 

LabeBanK                    Chicago      nois, 

NABBanK                             Chicago      IHmois. 

North  Federal  Savings  Bank Chicago 

OaK  BanK  Chicago 

PulasKi  Savings  Bann     Chicago 

South  Central  BanK Chicago      nois. 

Washington  Federal  BanK  for  Savings  Chicago     inois. 

Family  Federal  Savings  ot  Illinois  Cicero  mois. 

West  Town  Savings  Bank Cicero   mois. 

The  John  Warner  Bank  Clinton       nois. 

The  Elizabeth  State  Bank     Elizabeth    inots. 

_,        n         3  T    o.  Flora                      Illinois, 

Flora  BanK  i  T'ust  r\uia  

Community  Bank  Wheaton  Glen  Ellyn  Glen  Ellyn          mois. 

Illinois  State  BanK                            Lake  in  the  Hills  , nois. 

Lawrenceville     Illinois. 

Illinois 


Hentage  State  BanK 

Fairtield  Savings  BanK    FSB       Long  Grove 

tst  State  BanK  ot  Mason  City       Mason  City 

Mazon  State  BanK 


Mazon 


McHenr,-  Savings  Bank  McHenry      

The  Citv  National  Bank  of  Metropolis Metropolis  

First  National  BanK  Moline 

Brown  Countv  State  BanK     Mount  Sterling 

Wabash  Savings  BanK  Mt   Carmel 

The  Farmers  BanK  of  Mi   F'ulaski 
Regency  Savings  BanK 


Mt   Pulaski 


mois 
inois 
iinois. 
iinois. 
iinois. 
inois. 
linois. 
Iinois. 


Oak  Park     Illinois. 


pgg  Olympia  Fields 


Pekin 


llinois. 
Ilinois. 
llinois. 
llinois. 
llinois. 


BankFinanciai 
Pekip  Savings  BanK 

The  Herget  National  Bank  of  PekJn  Pekin  

Peru  Federal  Savings  Bank  Peru 

National  BanK  jt  Petersburg         Petersburg 

Citizens  State  Bar,,  ot  Shipman  Shipman Illinois 

Farmers  State  BanK  ot  Somonauk  Somonauk  .. 

Manne  Bank    Spnngfield  Springfield    . 

Town  &  Countn/  BanK  of  Spnngtield  Springfield 

Tremont  Savings  BanK  Tremont 

Banner  BanKS  Birnamwood 

Community  First  BanK   Boscobei  ... 

North  Shore  BanK    FSB        Brooktield    Wisconsin 

Dorchester  Wisconsin 

Fort  Atkinson    Wisconsin 

Capita  Bank  :: ZZZZZZZIZIZZ Green  Bay  Wisconsin 

Green  LaKe  State  Bank  Green  Lake  )^'S^°"^'" 


Illinois. 

Illinois, 

Illinois. 

Illinois 

Wisconsin 

Wisconsin. 


Dorchester  State  BanK 
PremierBan 


Greenfield  Wisconsin. 

Bank  ZZZZZZZZZZ Greenleat  Wisconsin 


Luck 


PyraMax  BanK 

Greenleat  Wayside 

Hustisford  State  Bank 

Mid  America  BanK 

Union  State  BanK 

Bank  of  Lake  Mills 

Bank  ot  Little  Chute 

Rural  American  Bank - 

AnchorBank   fsb 

Home  Savings  Bank 

The  Peoples  State  Bank     Mazomanie 

Bremer   National  Association    Menomome  Wisconsin 

Middleton  Community  Bank         Middleton Wisconsin 

MiHon  Savings  Bank    MUton  Wisconsin 

Milton  Wisconsin 

Milwaukee  Wisconsin 

Milwaukee  Wisconsin 

Wisconsin 


Hustistord   Wisconsin. 

Janesville  Wisconsin 

Kewaunee  Wisconsin 

Lake  Mills Wisconsin. 

Little  Chute  .' Wisconsin 

Luck  Wisconsin. 

Madison    Wisconsin. 

Madison    Wisconsin. 

Wisconsin. 


First  Community  Bank  

Mantime  Savings  Bank       

Mutual  Savings  Bank    

West  Pointe  Bank        Oshkosh 


Wisconsin  State  Bank  

The  Reedsburg  Bank  

Dairy  State  Bank  

Community  Business  Bank- ..... 

Baylake  Bank  

Superior  Savings  Bank  

Farmers  and  Merchants  Bank 
Bank  of  Waunakee      


Random  Lake  Wisconsin. 

Reedsburg       Wisconsin. 

Rice  Lake Wisconsin. 

Sauk  City  Wisconsin. 

Sturgeon  Bay Wisconsin. 

Supenor  Wisconsin. 

Tomah     Wisconsin. 

Waunakee Wisconsin. 
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City 

State 

West  Bend  Savings  Bank  

First  (Citizens  State  Bank 

.     .    West  Bend  .... 

Wisconsin 

Whitewater  .... 

Wisconsin. 

Federal  Home  Loan  Bank  of  Des  Moines — District  8 


Raccoon  Valley  State  Bank 

Peoples  State  Bank  

Community  Bank 

Bank  Iowa  

First  National  Bank  

Fanners  &  Traders  Savings  Bank  

Ctielsea  Savings  Bank 

Boone  Bank  &  Trust  Ck)mpany 

Prairie  State  Bank 

Guaranty  Bank  and  Trust  Company 

Cherokee  State  Bank 

First  State  Bank  

Dubuque  Bank  &  Trust  Company 

First  Federal  Savings  Bank  of  Iowa  

Gibson  Savings  Bank  

Mills  County  Bank,  N.A 

Security  State  Bank  

Farmers  Savings  Bank  

Farmers  State  Bank 

First  State  Bank  

Humboldt  Taist  &  Savings  Bank  

State  Central  Bank 

Heritage  Bank 

F&M  Bank— Iowa  

Security  State  Bank  

Lincoln  Savings  Bank  

Sibley  State  Bank  

Security  State  Bank  

First  State  Bank  

Farmers  Savings  Bank  &  Trust-Vinton  

Webster  City  Federal  Savings  Bank 

Community  State  Bank  

Citizens  State  Bank  

Farmers  State  Bank  of  Adams  

Bremer  Bank,  National  Association  

State  Bank  of  Aurora  

State  Bank  of  Bellingham  

Star  Bank,  N.A 

Farmers  and  Merchants  State  Bank 

First  National  Bank  of  Blue  Earth  

Canton  State  Bank 

First  National  Bank  of  Deer  River 

The  First  National  Bank  of  Deerwood  

State  Bank  of  Kimball  

Lake  Elmo  Bank 

First  National  Bank  Le  Center  

First  State  Bank  of  LeRoy  

Community  Federal  Savings  &  Loan  Association 

Prairie  Sun  Bank 

Peoples  National  Bank  of  Mora  

First  Federal  Savings  Bank  

United  Prairie  Bank 

Community  National  Bank  

Northwoods  Bank  of  Minnesota 

Pine  City  State  Bank 

Prior  Lake  State  Bank 

Minnwest  Bank,  MV  

First  Independent  Bank 

United  Prairie  Bank 

Highland  Bank 

First  National  Bank  

State  Bank  of  Tower  

Security  State  Bank  of  Wanamingo 

Belgrade  State  Bank 

Ozark  Mountain  Bank  

O'Bannon  Banking  Company  

First  National  Bank  

Horizon  State  Bank 

Bank  21 


Adel 

Albia 

Alton 

Altoona 

Ames 

Bancroft  

Belle  Plalne 

Boone  

Brunsville  

Cedar  Rapids 

Cherokee  

Conrad  

Dubuque  

Fort  Dodge 

Gibson  

Glenwood 

Guttenburg  

Halbur  

Hawarden  

Hawarden  

Humboldt  

Keokuk  

Marion  

Marshalltown 

Red  Oak  

Reinbeck 

Sibley  

Stuart  

Sumner  

Vinton 

Webster  City  

West  Branch  

Wyoming  

Adams 

Alexandria  

Aurora  

Bellingham  

Bertha  

Blooming  Prairie 

Blue  Earth  

Canton  

Deer  River  

Deerwood  

Kimball  

Lake  Elmo 

Le  Center 

LeRoy  

Little  Falls  

Milan  

Mora 

Morns  

New  Ulm  

North  Branch  

Park  Rapids  

Pine  City  

Pnor  Lake  

Redwood  Falls  .. 

Russell  

Spicer 

St.  Michael  

Thief  River  Falls 

Tower 

Wanamingo 

Belgrade  

Branson  

Buffalo 

Camdenton  

Cameron  

Carrollton  


Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa 

Iowa 

Iowa 

Iowa. 

Iowa. 

Iowa 

Iowa 

Iowa. 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa 

Iowa 


innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota. 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

inneso'.a 

innesota 

innesota 

innesota 

innesota 

innesota 

innesota 

issouri 

issoun 

issouri. 

issoun. 

issouri. 

issoun. 
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Member 


City 


State 


State  Bank  of  Missoun 

Eminence  Security  Bank ^"1'"®"^^ 

Rockwood  Bank 


Concordia  ',  Missouri 


Eureka 


Bank  &  Trust  Company       Harrisonville 


Allen 

Sun  Secunty  Bank  ot  America       

Jonesburg  State  Bank  

Missoun  Bank  &  Trust  Company         

Blue  Ridge  Bank  &  Trust  Company      

Kearney  Commercial  Bank 

Neosho  Savings  and  Loan  Association  FA 

Bank  of  New  Madrid      

Charter  1  Bank  : 

Ozark  Bank  

Progressive  Ozark  Bank  

First  National  Bank  of  Sarcoxie    

Security  Bank  and  Trust  Company 

Community  State  Bank  

Central  West  End  Bank 

M'lssoun  State  Bank  and  Trust  Company 

Community  Bank.  NA 

Peoples  Bank  &  Trust  Company  Troy 

The  Bank  of  Urtjana      Urbana 


Missouri 
Missouri. 
Missouri. 

Holts  Summit  1  Missouri. 

Jonesburg    Missouri. 

Kansas  City  '<  Missoun. 

Kansas  City  ;  Missouri 

Kearney  Missouri. 

Neosho  I  Missouri. 

New  Madrid  I  Missouri. 

Owensville  Missouri. 

Ozark  \  Missouri 

Salem   Missouri 

Sarcoxie   Missouri 

Scott  City    Missoun 

Shelbina    Missoun 

St  Louis Missouri 

St   Louis Missouri 

Summersville  Missouri 

Missouri 
Missouri 


The  Missoun  Bank 


Warrenton  Missoun 


Secunty  Bank  of  Pulaski  County  !'.; Waynesville Missouri 


Wright  City  Missoun 

Arthur         North  Dakota 

Jamestown North  Dakota. 

Mayville    North  Dakota 

Minot  North  Dakota. 

Munich  North  Dakota 

Powers  Lake  North  Dakota, 

Valley  City North  Dakota. 

Chancellor South  Dakota 

Tf^eVirst  Weslem  Bank  Custer   Custer        South  Dakota. 

Estelline      South  Dakota. 

Herreid  South  Dakota. 


Farmers  &  Merchants  Bank  of  WngW  City 
First  State  Bank  of  North  Dakota 
Secunty  State  Bank  of  North  Dakota 
The  Goose  River  Bank 
Bremer  Bank   NA 

The  First  State  Bank  of  Munich    

Liberty  State  Bank  

Dacotah  Bank  

Dakota  Hentage  State  Bank 


Reliabank  Dakota  

Campbell  County  Bank   Inc  

Plains  Commerce  Bank        

First  State  Bank  of  Miller 

CorTrust  Bank  National  Association 

American  State  Bank  

American  State  Bank  of  Pierre 
Farmers  and  Merchants  State  Bank 

First  Premier  Bank  

Valley  Bank  N  A   

The  First  Western  Bank  Sturgis    

Commercial  State  Bank  

First  Westem  Bank  Wall  


Hoven  South  Dakota. 

Miller    South  Dakota. 

Mitchell South  Dakota 

Oldham  South  Dakota. 

Pierre    South  Dakota. 

Plankinton  South  Dakota. 

Sioux  Falls  South  Dakota. 

Sioux  Falls  South  Dakota 

Sturgis South  Dakota. 

Wagner  South  Dakota. 

Wall South  Dakota. 


Federal  Home  Loan  Bank  of  Dallas— District  9 


Elk  Horn  Bank  &  Trust  Company  Arkadelphia Arkansas 

Firs!  National  Bank  of  Howard  County  Diert^s Arkansas 

Merchants  and  Farmers  Bank  Dumas  Arkansas 

Planters  &  Merchants  Bank  Gillett Arkansas 

Calhoun  County  Bank         Hampton     Arkansas 

Community  First  Bank  Harrison  Arkansas 

The  Cleburne  County  Bank  Heber  Springs Arkansas 

One  Bank  &  Trust        Little  Rock  Arkansas 

Pinnacle  Bank  Little  Rock  Arkansas 

Pulaski  Bank  &  Trust  Company   Little  Rock  Arkansas 


Farmers  Bank  &  Trust  

Union  Bank  and  Trust  Company  

Newport  Federal  Savings  BanK    

Pnority  Bank  

United  Bank  

Farmers  &  Merchants  Bank        

Abbeville  Building  and  Loan         

The  Business  Bank  of  Baton  Rouge 
Community  Trust  Bank 
Crowley  Building  &  Loan  Association 
United  Community  Bank 

Central  Progressive  Bank    

The  Union  Bank    

Horizons  Bank      


Magnolia     Arkansas 

Monticello Ari<ansas 

Newport     Arkansas 

Ozark         Arkansas 

Spnngdale Ari<ansas 

Stuttgart      Arkansas 

Abbeville  Louisiana 

Baton  Rouge  Louisiana 

Choudrant  Louisiana 

Crowley     Louisiana 

Gonzales  Louisiana 

Hammond  Louisiana 

Mart^sville  Louisiana 

Monroe    Louisiana 
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Member 


City 


State 


IberiaBank  

Crescent  Bank  &  Trust  

Fidelity  Homestead  Association 

Citizens  Bank  &  Trust  Company  

Iberville  Building  &  Loan  Association  

Bank  of  Zachary 

Magnolia  State  Bank 

State  Bank  and  Trust  Company  

The  First  National  Bank  of  South  Mississippi 

Grand  Bank  for  Sidings,  FSB  

Trustmark  National  Bank  

OmniBank 

Citizens  Bank  &  Trust  Company  

BankFirst  Financial  Services  

Bank  of  New  Alt)any  

Bank  of  Okaiona  

First  Federal  Savings  and  Loan  

Bank  of  Yazoo  City  

Union  Savings  Bank  

Westem  Bank  of  Clovis  

Gallup  Federal  Savings  Bank  

Citizens  Bank  of  Las  Cruces  

The  Bank  of  Las  Vegas  

Century  Bank,  FSB  

IBM  Texas  Employees  Federal  Credit  Union 

Franklin  Bank,  SSB 

Lamar  Bank 

The  First  National  Bank  of  Beeville  

Bonham  State  Bank 

Shelby  Savings  Bank,  ssb  

Chappell  Hill  Bank  

Charter  Bank  Northwest  

First  Security  State  Bank  

First  National  Bank  of  Crockett 

First  National  Bank  in  Dalhart 

First  State  Bank  of  North  Texas  

Inwood  National  Bank 

First  Command  Bank  

Pioneer  National  Bank  

First  State  Bank  

Henderson  Federal  Savings  Association 

Coastal  Bank  ssb 

Community  State  Btink 

Encore  Bank  

Riverway  Bank  

State  Bank  

Spring  Hill  State  Bank 

Angelina  Savings  Bank,  FSB 

Northeast  National  Bank 

Guaranty  Bank  

Olympic  Savings  Association 

First  State  Bank  

Alliance  Bank  

First  State  Bank  Central  Texas  

First  Federal  Savings  &  Loan  

First  National  Bank  of  Weatherford  

Horizon  Capital  Bank  


New  Iberia  

New  Orieans 

New  Orieans 

Plaquemine 

Plaquemine 

Zachary 

Bay  Springs  

Greenwood  

Hattiesburg  

Hattiesburg  

Jackson  

Jackson  

Louisville  

Macon  

New  Albany  

Okaiona  

Pascagoula  

Yazoo  City  

Albuquerque  

Clovis  

Gallup  

Las  Cruces  

Las  Vegas  

Santa  Fe  

Austin  

Austin  

Beaumont  

Beeville  

Bonham  

Center  

Chappell  Hill  

Corpus  Christi  ... 

Cranfils  Gap 

Crockett  

Dalhart  

Dallas 

Dallas 

Fort  Worth 

Fredericksburg  .. 

Happy  

Henderson  

Houston  

Houston  

Houston  

Houston  

La  Grange 

Longview 

Lufkin  

Mesquite  

Mt.  Pleasant 

Refugio  

Stratford  

Sulphur  Springs 

Temple 

Tyler 

Weatherford  

Webster  


Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana 

Louisiana. 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

Mississippi 

New  Mexico 

New  Mexico 

New  Mexico 

New  Mexico 

New  Mexico 

New  Mexico 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 

Texas 


Federal  Home  Loan  Bank  of  Topeka — District  10 


Colorado  Central  Credit  Union j  Arvada 

Valley  Bank  &  Tmst  \  Brighton 


Farmers  State  Bank  of  Calhan 

BankWest 

Castle  Rock  Bank  

FirstBank  of  Colorado  Springs 

1st  National  Bank  of  Durango  

First  National  Bank  of  Flagler  

Morgan  Federal  Bank  

Colorado  Federal  Savings  Bank 

Colorado  East  Bank  &  Trust 

First  National  Bank  in  Lamar 

The  First  National  Bank  of  Anthony  

Guaranty  State  Bank  &  Trust  Company 


Calhan 

Castle  Rock  

Castle  Rock  

Colorado  Spnngs  ... 

Durango  

Flagler 

Fort  Morgan  

Greenwood  Village 

Lamar 

Lamar 

Anthony 

Beloif 


Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Colorado 

Kansas. 

Kansas. 
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Member 


City 


State 


Beverly  State  Bank  

Caldwell  State  Bank 

The  Elk  State  Bank         

Peoples  Exctiange  Bank 

Citizens  Bank   N  A  

Citizens  State  Bank  and  Trust  Company  

Central  Bank  and  Trust  Company  

Inter-State  FS&LA  of  Kansas  City    

Kanza  Bank  

Citizens  Savings  and  Loan  Association,  FSB  

First  Savings  Bank   FSB         

First  State  Bank  

First  FS&LA  of  Olathe     

First  Option  Bank     

Valley  State  Bank    

The  Roxbury  Bank  

The  Columbian  Bank  and  Trust  Company     

The  First  National  Bank  

Community  Bank       

Auburn  State  Bank  

Bruning  State  Bank  

Butte  State  Bank     

South  Central  State  Bank  

First  National  Bank  and  Tiust  Company  

City  Bank  &  Trust  Company    

Cedar  Security  Bank  

Pinnacle  Bank  

Security  Home  Bank  

Security  National  Bank  of  Omaha  

Commercial  Federal  Bank  

Horizon  Bank  

Bank  of  Yutan 

First  National  Bank  &  Trust  Company  of  Ardmore 

Citizens  Security  Bank  &  Trust  Company  

Chickasha  Bank  &  Trust  Company   

First  Bank  and  Trust        

The  First  Bank  of  Haskell       

Republic  Bank  of  Norman       

First  National  Bank  of  Oklahoma  

Lakeside  State  Bank  

First  American  Bank  and  Trust  Company  

Sulphur  Community  Bank  


Beverfy  Kansas. 

Caldwell  

Clyde    

Concordia      .. 

Fort  Scott  

Hiawatha  

Hutchinson    ... 
Kansas  City  .. 

Kingman  

Leavenworth  . 

Manhattan  

Norton     

Olathe 

Osawatomie  .. 
Roeland  Park 

Roxbury  

Topeka   

Ainsworth  

Alma       

Auburn  

Bruning  

Butte     

Campbell 

Columbus 

Crete    

Fordyce  

Gretna  

Malmo  

Omaha 


Kansas 

Kansas 

Kansas. 

Kansas. 

Kansas. 

Kansas 

Kansas. 

Kansas. 

I^nsas. 

Kansas. 

Kansas 

Kansas 

Kansas. 

Kansas 

Kansas. 

Kansas. 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Nebraska 

Omaha  Nebraska 

Waverly Nebraska 

Yutan    Nebraska 

Ardmore  Oklahoma 

Bixby       Oklahoma 

Chickasha Oklahoma 

Clinton  Oklahoma 

Haskell  i  Oklahoma 

Norman         ' !  Oklahoma 

Oklahoma  City  |  Oklahoma 

Oologah  Oklahoma 

Purcell  I  Oklahoma 

Sulphur  I  Oklahoma 


Federal  Home  Loan  Bank  of  San  Francisco— District  11 


California. 
California 


Valley  Independent  Bank     El  Centro Ca   ornia 

Xerox  Federal  Credit  Union    El  Segundo  Cai  ornia 

Fremont  Bank  Fremont    California 

Commercial  Capital  Bank  FSB     Ifvine     ... 

American  First  Credit  Union   La  Habra 

International  City  Bank  '  Long  Beach  Ca  i forma 

California  National  Bank Los  Angeles Cai  ornia 

Fidelity  Federal  Bank  A  FSB  Los  Angeles |  Ca h  omia 

First  Commerce  Bank  Los  Angeles i  Cai  ornia 

National  Bank  of  California    : Los  Angeles ■  California 


Los  Angeles California 

Los  Angeles  i  California. 

Modesto       ,  California 

Napa    1  Califomia. 

Oakdale  |  California, 

Oakland      California. 

Palm  Desert  ;  California 

MKl-Peninsula  Bank       Palo  Alto      \  California. 

Malaga  Bank       Palos  Verdes  Estates  ,  Cah  ornia. 

PFF  Bank  &  Trust  Pomo"a      Ca   om.a. 

Summit  State  Bank       Rohnert  Park  :  Cahornia 

Canfornia  S&L  AFA  San  Francisco j  Oalitornia 

Pacific  Business  Bank     'Z'. Santa  Fe  Spnngs California 

Monterey  Bank  Bay      Watsonville  1  California 


Preferred  Bank 

U  S   Trust  Company  of  CA 

Modesto  Commerce  Bank 

The  Vintage  Bank 

Oak  Valley  Community  Bank 

United  Labor  Bank 

Palm  Desert  National  Bank 


Federal  Home  Loan  Banit  of  Seattle— District  12 


Norttirim  Bank  

Northern  Schools  Federal  Credit  Union 


Anchorage  Alaska. 

Fairbanks  '  Alaska. 
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Member 


-)- 


City 


State 


BankPacifIc,  Ltd 

Finance  Factors,  Limited  

Hawaii  State  Federal  Credit  Union  

The  Bank  of  Commerce 

Ireland  Bank 

First  Federal  Savings  Bank  of  Twin  Falls 

United  Bank,  N.A  

Wells  Fargo  Bank  Wyoming,  N.A  

Pioneer  Federal  Savings  and  Loan  Association 

Pacifk:  Continental  Bank 

First  FS&LA  of  McMinnville  

Albina  Community  Bank  

Community  First  Bank  

Bank  of  American  Fork  

Home  Savings  Bank  

TransWest  Credit  Union  

Horizon  Bank  

Bank  of  Fairfield 

Timberland  Bank 

Kitsap  Bank 

Puyallup  Valley  Bank  

First  Savings  Bank  of  Renton  

HomeStreet  Bank 

Washington  First  International  Bank 

Bank  of  Star  Valley  

Wyoming  Bank  and  Trust  Company 

Oregon  Trail  Bank 

First  National  Bank  &  Trust  

First  National  Bank,  Torrington  

Pinnacle  Bank,  Wyoming 


Hagatna  

Honolulu 

Honolulu 

Idaho  Falls  

Malad  

Twin  Falls  

Absarokee 

Billings  

Dillon  

Eugene  

McMinnville  .... 

Portland  

Prineville  

American  Fork 
Salt  Lake  City 
Salt  Lake  City 

Bellingham  

Fairfield  

Hoquiam  

Port  Orchard  .. 

Puyallup  

Renton  

Seattle 

Seattle 

Afton  

Buffalo 

Guernsey  

Powell  

Torrington  

Torrington  


Guam 

Hawaii 

Hawaii 

Idaho 

Idaho 

Idaho 

Montana. 

Montana. 

Montana 

Oregon 

Oregon 

Oregon 

Oregon 

Utah 

Utah 

Utah 

Washington 

Washington 

Washington 

Washington 

Washington 

Washington 

Washington 

Washington 

Wyoming 

Wyoming. 

Wyoming 

Wyoming 

Wyoming 

Wyoming 


II.  Public  Comments 

To  encourage  the  submission  of 
public  comments  on  the  conununity 
support  performance  of  Bank  members, 
on  or  before  November  12,  2002,  each 
Bank  will  notify  its  Advisory  Council 
and  nonprofit  housing  developers, 
community  groups,  and  other  interested 
parties  in  its  district  of  the  members 
selected  for  community  support  review 
in  the  2002-03  third  quarter  review 
cycle.  12  CFR  944.2(b^{2)(ii).  In 
reviewing  a  member  for  community 
support  compliance,  the  Finance  Board 
will  consider  any  public  comments  it 
has  received  concerning  the  member.  12 
CFR  944.2(d).  To  ensure  consideration 
by  the  Finance  Board,  comments 
concerning  the  community  support 
performance  of  members  selected  for  the 
2002-03  third  quarter  review  cycle  must 
be  delivered  to  the  Finance  Board  on  or 
before  the  December  13,  2002  deadline 
for  submission  of  Conununity  Support 
Statements. 

By  the  Federal  Housing  Finance 
Board. 

Dated:  October  18.  2002. 
Arnold  Intrater, 
General  Counsel. 

[PR  Doc.  02-26925  Filed  10-24-02;  8:45  am) 
BILUNG  CODE  672S-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-0S] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  50 
days  of  this  notice. 

Proposed  Project:  Microbial 
Contamination  of  Produce:  A  Field 
Study  of  the  Lower  Rio  Grande  Valley. 
OMB  No.  0920-0487— Extension- 
National  Center  for  Environmental 
Health  (NCEH),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Background 

Foodborne  diseases  are  common;  an 
estimated  6-33  million  cases  occur  each 
year  in  the  United  States.  Although 
most  of  these  infections  cause  mild 
illness,  severe  infections  and  serious 
complications  do  occur.  The  public 
health  challenges  of  foodborne  diseases 
are  changing  rapidly.  In  recent  years, 
new  and  emerging  foodborne  pathogens 
have  been  described  and  changes  in 
food  production  have  led  to  new  food 
safety  concerns.  Foodborne  diseases 
have  been  associated  with  many 
different  foods,  including  recent 
outbreaks  linked  to  contaminated  fresh 
fruits  (e.g.,  cantaloupe,  strawberries) 
and  vegetables  (e.g.,  leaf  lettuce,  alfalfa 
sprouts). 

NCEH  proposes  to  conduct  a  study  to 
determine  what  specific  produce 
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processing  practices  are  associated  w  ith 
fecal  contamination  of  fruits  and 
vegetables.  Handling  and  processing 
methods  used  in  the  produce  industry 
mav  increase  the  risk  that  these  foods 
will  become  contaminated  with  fecal 
matter.  The  study  will  describe  the 
chain  of  processing-shipping  practices 
for  five  vulnerable  produce  groups 


Respondents 


(leafv  greens,  leafy  herbs,  green  onions, 
cabbage,  melon/ cantaloupe).  Critical 
practices  where  contamination  with 
foodhorne  pathogens  is  likely  will  be 
identified  by  measuring  the  microbial 
qualitv  of  produce  at  each  step  during 
processing.  .Sources  of  fecal 
contamination  will  be  determined  by 
measuring  the  microbial  quality  of 


process  water,  measuring  fecal  indicator 
organisms  on  hand  rinses  from  packing 
shed  laborers,  and  conducting  sanitary 
surveys  of  sources  of  human  and  animal 
feces  in  and  around  the  processing 
areas.  CDC,  National  Center  for 
Environmental  Health  is  requesting  a  3- 
vear  clearance.  There  is  no  cost  to 
respondents. 


No  of 
respondents 


No  of 
responses/ 
respondent 


Avg.  burden/ 
response 
(in  flours) 


Total  burden 
(in  flours) 


Packing  Facility  Recruiting  visit  

Packing  Sfied  Manager  Interview  (in  person) 
Hand  Rinse  Sample  Collection 

Total  


Dal.'(i   October  Iti.  2002. 
|ohn  .Moore, 

Acting  Assufiali:  Dlrfctor.  Policv.  Planninii 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Uo(    l)2--'7U)8  FilM(i  10-24-02;  8:45  ami 
BILUNG  CODE  4163-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-p3-06] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agenc  v.  uicluding 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information,  (i  1 
ways  to  enhance  the  qualitv.  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  c:ollection  techniques 
or  other  forms  of  information 
technology  Send  comments  to  Seleda 
F'crrvman,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Domestic  Violence 
Prevention  Enhancement  and 
Leadership  through  Alliances 
(DELTA)— New— National  Center  for 
Injury  Prevention  and  Control  (NCIPC). 
Centers  for  Disease  Control  and 
Prevention  (C:DC). 

Domestic  violence  is  a  large, 
potentially  preventable  source  of 
physical  and  emotional  harm  for 
women,  children,  and  families.  One 
promising  approach  to  domestic 
violence  prevention  is  the  coordinated 
community  response  (CCR)  model 
wherein  multiple  agencies  within  a 
community  come  together  to  work 
collectively  on  domestic  violence 
issues.  However,  many  CCRs  formed  to 
date  focus  on  responding  to  rather  than 
preventing  acts  of  violence.  The  CDC  is 
launching  the  Domestic  Violence 
Prevention  Enhancement  and 
Leadership  Through  Alliances  (DELTA) 
demonstratiim  program  to  stimulate  the 
development  of  prevention-focused 
programs  and  the  diffusion  of  the 
programs  into  the  existing  operations  of 
CCRs,  using  nine  state  domestic 
violence  coalitions  as  intermediaries. 

This  project,  conducted  by 
Mathematica  Policy  Research.  Inc. 
(MPR)  will  first  identify  and  describe 


each  state's  CCR  structures  and 
operations,  then  evaluate  the  DELTA 
Program's  success  in  developing  and 
disseminating  prevention  enhancements 
to  CCRs.  Mathematica  will  use  an 
environmental  scan  to  identify  the  full 
population  of  CCRs  in  each  state,  as 
well  as  profile  the  organizationaL 
political,  and  economic  landscape  in 
which  the  CCRs  operate.  This 
information  will  assist  CDC  and  the 
state  coalitions  in  developing 
prevention  enhancemeots  that  are 
responsive  to  the  capacities  and 
circumstances  of  local  CCRs  while  at  the 
same  time  providing  baseline  measures 
to  facilitate  and  evaluation  of  the 
DELTA  program.  The  DELTA  program 
evaluation  will  then  use  these  baseline 
measures,  together  with  additional  data 
collected  each  year  throughout  program 
implementation  to  assess  how  well  the 
program  performs  in  strengthening 
collaborative  activity  across  domestic 
violence  programs?  developing 
prevention  enhancements  and 
incorporating  them  into  current  CCR 
operations,  and  institutionalizing 
organizational  changes  that  will  sustain 
primary  prevention  as  part  of  the 
everyday  workings  of  state  coalitions 
and  CCRs.  Mathematica  will  conduct 
interviews  with  the  nine  state  coalitions 
that  are  DELTA  grantees  every  six 
months  and  conduct  an  annual  survey 
of  all  local  CCRs  in  the  nine  DELTA 
states.  MPR  will  also  conduct  a  one-time 
survey  of  state  domestic  violence 
coalitions  and  up  to  ten  other 
organizations  in  each  of  the  41  non- 
DELTA  states.  There  is  no  cost  to 
respondents  for  any  of  these  surveys. 
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I 


Respondents 


No.  of 
respondents 


Telepfione  interviews  with  administrators  of  state  domestic  violence  coali- 
tions in  DELTA  states 

Telephone  interviews  witti  other  organizations  

IVIail  Survey  of  local  CCRs  in  DELTA  states  

Ma\\  survey  of  state  domestic  violence  coalitions  in  non-Delta  states  

\sAa\\  survey  of  other  state  agencies  or  advocacy  groups  in  non-Delta  states 
Telepfione  interviews  with  CCRs  in  Delta  states  , 

Total  


No  of 
responses' 
respondent 


Avg,  burden/ 
response  (in 

hrs  ) 


Total  burden 
(in  firs.) 


9 

7 

30  60 

32 

36 

1 

30  60 

18 

288 

4 

20  60 

384 

41 

1 

30  50 

21 

123 

1 

30  60 

62 

40 

1 

30/60 

20 

537 


Dated:  October  IB.  2002. 
John  Moore,  , 

.\cting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

(KR  Doc:.  02-27199  Filed  10-24-02;  8:43  am] 
BILUNG  CODE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  identifiers:  CMS-10041] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect'of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Long  Term  Care 
Awareness  Project;  Form  No.:  CMS- 
10041  (OMB#  0938-0825);  Use:  CMS- 
CBC  needs  to  collect  these  data  to  pilot 


test' a  national  campaign  to  educate 
current  and  future  Medicare 
beneficiaries  and  their  families  about 
long  term  health  care  needs,  as 
requested  in  the  Presidential  Initiative 
for  Fiscal  Year  2000  Budget.  Project 
findings  will  be  used  to  design  and 
implement  a  nationwide  campaign. 
Respondents  will  be  from  two  groups: 
55-70  year-olds  and  persons  with 
disability  who  are  18-64  years  of  age; 
Frequency:  Quarterly;  Affected  Public: 
Individuals  or  Households;  Xumher  of 
Respondents:  2000:  Total  Annual 
Responses:  2000;  Total  Annual  Hours: 
667. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number. 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  OLtober  17.  2002. 
)ohn  P.  Burke,  III, 

Paperwork  Reduction  Act  Team  Leader.  C.\tS 
Reports  Clearance  Officer.  Office  of  Strategic 
Operations  and  Strategic  Affairs.  Division  of 
Regulations  Development  and  Issuances. 
|FR  Doc.  02-27185  Filed  10-24-02:  8:4,5  am| 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-9042] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Centers  for  Medic  arc  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  .3506(c)(2)(A)  oi  the 
Paperwork  Reduction  .\c\  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  E.xtension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Accelerated  Payments  and  Supporting 
Regulations  in  42  CFR  Sections  412.116. 
412.632.  413.64,  413.350,  and  484.245: 
Form  No.:  CMS-9042  (OMB#0938- 
0269);  Use:  These  forr     instructions  are 
used  bv  fiscal  interme.  .aries  to  access  a 
provider's  eligibility  for  accelerated 
payments.  Such  payment  is  granted  if 
there  is  an  unusual  delay  in  processing 
bills.  Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit,  and 
Not  for-profit  institutions;  Number  of 
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Rpspondents:  750;  Total  Annual 
Responses:  750:  Total  Annual  fhmrs 
Requested:  375. 

To  obtain  copies  of  the  supfiortin^ 
statement  arut  anv  related  fnrins  fur  tli-' 
proposed  p.ip'Twork  coUta  tuui.-, 
referf^ni  »•(!  almVH.  access  CMS  Web  Site 
ad(lrt"?.s  at  bttp/Zuivw  hcfa.gov/regs/ 
pnidi  t^5-htm.  or  e-mail  vnur  request. 
ini  lulling  vour  address.  ()hniir  nuinlifi 
OMB  number,  and  CMS   I^m  unu'ni 
iilentitier.  tn  Poperw  <rk  ' ::    '■!  lIiu,  or 
call  the  Reports  Clearanc:e  IJffii.e  on 
(410!  ■'HH-i;i26.  Written  inniinents  and 
recoinniendations  for  thf  [imp-ised 
informatmn  i:ollec:tions  fni-i  ')•■  mailed 
withm  M)  davs  of  this  nm;.  •■  .|:r.'(:tlv  to 
th.'OMB  desk  officer:  OMH  Human 
KeMiurt  '"^  .uul  Housim;  Branc  li. 
.Xttentinn   Brenda  At^udar.  New 
Executive  Office  Building.  Room  10235. 
Washington.  DC  20503. 

n.it.-,l   Od.ih.T  17.2002. 
lohn  P   Burkf.  III. 

Paperwork  Rfdurtion  Ait  Team  Leadpr.  CMS 
Reports  Clearance  Officer.  Office  of  Strategic 
Operations  and  Regulatory  Affairs.  Division 
of  Regulations  Development  and  Issuance'i 
IFR  Doc.  02-27186  Filed  10-24-02;  8:45  ami 

BILLING  CODE  1120-03  P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

CMS-2087-FN 

RIN  0938-AK91 

Medicaid  Program:  State  Allotments 
for  Payment  of  Medicare  Part  B 
Premiums  for  Qualifying  Individuals: 
Federal  Fiscal  Year  2001 

AGENCY:  ( Centers  tor  Mi-du  .ire  & 
Medicaid  .Services  (CMS),  HHS. 
ACTION:  Fin<il  Notice. 


SUMMARY:  The  Social  .Security  Act 

provides  fur  the  Medicaid  program  to 
pa\  all  iir  fiarl  nf  the  Medu  ,ire  P.irt  H 
premiums  (fur  months  durum  th"  penod 
beginning  with  [anuarv  IM'tH.  and 
endiny  with  December  2002 1  tor  two 
specific;  eligibilitv  groups  nf  lowuiu  nine 
Medic;are  beneficiaru's,  referred  to  as 
Qualifving  Individuals  This  nntK:e 
announces  the  allotments  that  are 
available  for  State  agencies  to  pay 
Medicare  Part  B  premiums  for  these 
eligibilitv  groups  for  Federal  fiscal  vear 
2001. 

DATES:  The  allotments  are  available  for 
expenditures  made  during  the  Federal 
fiscal  vear  2001  (beginning  ()( tober  1. 
2000). 


FOR  FURTHER  INFORMATION  CONTACT: 

Kol)ert  N.ikielin.  i41()l  7Hh-44h(). 
SUPPLEMENTARY  INFORMATION: 

1.  Baikgniund 

.  \    Hfiovr  111''  linliini  fii  Budget  Ait  ot 
I'l'i- 

Betori'  the  eiiai  tiueut  ot  the  Balaiii fd 
Budi^et  .\(  t  ot  1M')7  (BBA).  section 
IMiij  ,11  li))(l.)  ot  the  Social  Security  .Act 
(the  A(  t'  spei  ified  ttiat  a  Medicaid  State 
[)l,in  must  pro\  ide  tor  Medicire  cost- 
slianne  tor  three  eligibilitv  groups  ol 
low-nil  ome  Medi(  are  lieneticiaries 
These  three  groups  uu  luded  Qualified 
Medicare  Beiielii  laries  (QMBs). 
S[)ei  died  l.ovv-uH  ome  Medicare 
BiTi.'tii  Lines  iSl.MBsi.  anil  Qualified 
Disalili'd  .inii  Working  Individuals 
iQDWls) 

A  QMB  IS  .in  mdi\  idual  entitled  to 
Medicare  i'art  .\  with  in(  ome  at  or 
b"lo\\  the  F»>deral  povertv  level  and 
resourc  es  below  .S4.00()  for  an 
mdu  idual  and  .Sti.OOO  for  a  i  ouple   .\n 
^IMB  is  an  individual  who  meets  the 
QMB  I  riteria.  e.\(  ept  that  his  or  her 
income  is  between  a  State-established 
level  (<it  or  l)elow  the  Federal  pmcrtv 
level)  and  120  [len  ent  of  the  Federal 
povert\  level   .\  QDWI  is  an  individual 
who  is  entitled  to  enroll  in  Medicare 
1'  irt  .\    whose  income  does  not  exc:eed 
2011  per(  ent  of  the  Federal  poverty  level 
for  a  faiiiiK  of  the  si/e  involved,  whose 
resoiir(  es  do  not  e\i  eed  twice  the 
amount  .lUowed  under  the 
Supplement.irv  Sec  uritv  lnc:ome  (SSI) 
proeram.  and  who  is  not  otherwise 
•  ■ligihle  tor  Medicaid. 

Ill''  detinition  of  Medicare  cost- 
sh.u  inu  at  se(  tioii  lM()")(p)(3)  of  the  Ai't 
ini  iudes  [),i\inent  tor  prcMniums. 
iltliough  QDWls  imlv  qualify  to  have 
Medii  aid  pav  their  Medicare  Fart  A 
preiniiims 

H  After  tbr  Ihiliiiu  fd  Budget  A(  t  nf 
1997 

Section  47.12  of  the  BBA  amended 
se(  tioii  lM02(al(ll))(K)  of  the  Act  to 
reipiire  States  to  provide  for  Medicaid 
pavmeut  ot  all  or  part  of  the  Medicare 
I'art  B  premiums,  during  the  period 
lieginning  )aiiuarv  1948  and  ending 
Dec fmi)er  2002.  for  selected  members  of 
two  eligibilitv  groups  of  low-income 
Medicare  benefic  iaries.  referred  to  as 
Qualifving  Individuals  (QIs). 

I  nder  section  1902(a)(10)(E)(iv)(I)  of 
tlie  .\ct.  State  agencies  are  required  to 
pav  the  full  amount  of  the  Medicare  Part 
B  premium  for  selected  QIs  who  would 
be  QMBs  except  that  their  income  level 
IS  at  least  120  percent  but  less  than  135 
percent  of  the  Federal  poverty  level  for 
a  familv  of  the  size  involved.  These 
individuals  cannot  otherwise  be  eligible 


for  medic;al  assistance  under  the 
.ipproved  State  Medicaid  plan. 

The  second  group  of  QIs.  under 
section  1902(a)(10)(E)(iv)(II)  of  the  Act, 
includes  Medicare  beneficiaries  who 
would  be  QMBs  except  that  their 
income  is  at  least  135  percent  but  less 
than  175  percent  of  the  Federal  poverty 
level  for  a  family  of  the  size  involved. 
These  QIs  mav  not  be  otherwise  eligible 
for  Medicaid  under  the  approved  State 
plan,  but  are  eligible  for  a  portion  of 
Medicare  cost-sharing  consisting  only  of 
a  [)erc:eiitage  of  the  incTease  in  the 
Medicare  Part  B  premium  attributable  to 
the  shift  of  Medicare  home  health 
coverage  from  Part  A  to  Part  B  (as 
provided  in  section  4t)ll  of  the  BBA). 

Section  4732(c)  of  the  BBA  also  added 
sectiim  193,i  of  the  Act.  which  specifies 
the  provisions  for  State  coverage  of  the 
Meciicare  cost-sharing  for  additional 
low-income  Medicare  beneficiaries. 

Section  1933(a)  of  the  Act  specifies 
that  a  State  agency  must  provide, 
through  a  State  plan  amendment,  for 
medical  assistance  to  pav  for  the  cost  of 
Medicare  cost-sharing  on  behalf  of  QIs 
who  are  selected  to  receive  assistance. 
Section  1933(b)  of  the  Act  sets  forth 
the  rules  that  State  agencies  must  follow- 
in  selecting  QIs  and  providing  payment 
for  Medicare  Part  B  premiums. 
Sp(H:ifically.  the  State  agency  must 
permit  all  QIs  to  apply  for  assistance 
and  must  select  individuals  on  a  first- 
come,  first-served  basis  in  the  order  in 
which  they  apply.  Under  section 
1933(b)(2)(B)  of  the  Act.  when  selecting 
persons  who  will  receive  assistance  in 
calendar  vciars  after  1998.  State  agencies 
must  give  preference  to  those 
individuals  who  received  assistance  as 
QIs.  QMBs.  SLMBs.  or  QDWls  in  the  last 
month  of  the  previous  year  and  who 
continue  to  be.  or  become.  QIs.  Under 
section  1933(b)(4).  perscms  selected  to 
receive  assistance  in  a  calendar  year  are 
entitled  to  ret.eive  assistance  for  the 
remainder  of  the  year,  but  not  beyond, 
as  long  as  they  continue  to  qualify.  The 
fact  that  an  individual  is  selected  to 
receive  assistance  at  any  time  during  the 
vear  does  not  entitle  the  individual  to 
continued  assistance  for  any  succeeding 
vear.  Because  the  State's  allotment  is 
limited  by  law.  section  1933(b)(3)  of  the 
Act  provides  that  the  State  agency  must 
limit  the  number  of  QIs  so  that  the 
amount  of  assistance  provided  during 
the  year  is  approximately  equal  to  the 
State's  allotment  for  that  year. 

Section  1933(c)  of  the  Act  limits  the 
total  amount  of  Federal  funds  available 
for  payment  of  Part  B  premiums  each 
fiscal  year  and  specifies  the  formula  to 
be  used  to  determine  an  allotment  for 
each  State  from  this  total  amount.  For 
State  agencies  that  execute  a  State  plan 
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amendment  in  accordance  with  section 
1933(a)  of  the  Act,  a  total  of  $1.5  billion 
was  allocated  over  5  years  as  follows: 
$200  million  in  FY  1998;  $250  million 
in  FY  1999;  $300  million  in  FY  2000; 
$350  million  in  FY  2001;  and  $400 
million  in  FY  2002. 

The  Federal  matching  rate  for 
Medicaid  payment  of  Medicare  Part  B 
premiums  for  QIs  is  100  percent  for 
expenditures  up  to  the  amount  of  the 
State's  edlotment.  No  Federal  matching 
funds  are  available  for  expenditures  in 
excess  of  the  State's  allotment  amount. 
Administrative  expenses  associated 
with  the  payment  of  Medicare  Part  B 
premiums  for  QIs  remain  at  the  50 
percent  matching  level  and  may  not  be 
taken  from  the  State's  allotment. 

The  amount  available  for  each  fiscal 
year  is  to  be  allocated  among  States 
according  to  the  formula  set  forth  in 


section  1933(c)(2)  of  the  Act.  The 
formula  provides  for  an  amount  to  each 
State  agency  that  is  to  be  based  on  each 
State's  share  of  the  Secretary's  estimate 
of  the  ratio  of — 

(1)  An  amount  equal  to  the  sum  of  the 
following: 

(a)  Twice  the  total  number  of 
individuals  who  meet  all  but  the  income 
requirements  for  QMBs,  whose  incomes 
are  at  least  120  percent  but  less  than  135 
percent  of  the  Federal  poverty  level,  and 
who  are  not  otherwise  eligible  for 
Medicaid;  and  (b)  The  total  number  of 
individuals  in  the  State  who  meet  all 
but  the  income  requirements  for  QMBs, 
whose  incomes  are  at  least  135  percent 
but  less  than  175  percent  of  the  Federal 
poverty  level,  and  who  are  not 
otherwise  eligible  for  Medicaid;  to 

(2)  The  sum  of  all  of  these  individuals 
under  item  (1)  for  all  eligible  States. 


II.  Provisions  of  This  Notice 

On  January  25,  2002  (67  PR  3713).  we 
published  a  proposed  notice  in  the 
Federal  Register.  That  notice  contained 
the  proposed  allotments  for  Federal 
fiscal  year  2001.  We  did  not  receive  any 
public  comments  in  response  to  that 
proposed  notice. 

Therefore,  this  notice  announces  the 
allotments  available  to  individual  States 
for  Federal  fiscal  year  2001  for  the 
Medicaid  payment  of  Medicare  Part  B 
premiums  for  QIs  identified  under 
sections  1902(a)(10)(E)(iv)(I)  and  (II)  of 
the  Act.  The  formula  used  to  calculate 
these  allotments  was  described  in  detail 
in  the  January  26,  1998  Federal  Register 
(63  FR  3752,  3754)  and,  except  for  the 
incorporation  of  the  latest  data,  has  been 
used  here  without  changes. 


FY  2001  State  Allotments  for  Payment  of  Part  B  Premiums  Under  Sec.  4732  of  the  BBA  of  1997 

[Dollars  in  thousands] 


State 


AK  . 

AL  .. 

AR  . 

AZ.. 

CA  . 

CO 

CT 

DC 

DE 

FL  .. 

GA 

HI  ... 

lA  ... 

ID  .. 

IL  .. 

IN  .. 

KS 

KY 

LA  . 

MA 

MD 

ME 

Ml  . 

MN 

MO 

MS 

MT 

NC 

ND 

NE 

NH 

NJ  . 

NM 

NV 

NY 

OH 

OK 

OR 

PA 

Rl  .. 

SC 

SD 

TN 

TX  . 

UT 


(a)  Ml 

1 

(b)  M22 

(c)  2  X  (a)  + 
(b) 

State  stiare  of 
(c)  (percent) 

State  FY  2001 
allocation 

1 
28 
21 
21 
108 
10 

8 

2 

6 

113 

22 

4 
17 

6 
38 
41 
10 
20 
24 
34 
26 

7 
36 
23 
24 
15 

4 
46 

5 
10 

2 
35 

7 

6 
94 
51 
23 

8 
81 

9 
28 

5 
36 
81 

7 

4 
74 
46 
66 

310 

27 

57 

5 

10 

282 
67 
14 
59 
19 

148 
80 
40 
65 
67 
79 
52 
16 

138 
46 
78 
44 
11 

111 
13 
34 
12 

101 
25 
23 

236 

161 
61 
39 

195 
18 
61 
13 
58 

223 
18 

6 

130 

88 

108 

526 

47 

73 

9 

22 

508 

111 

22 

93 

31 

224 

162 

60 

105 

115 

147 

104 

30 

210 

92 

126 

74 

19 

203 

23 

54 

16 

171 

39 

35 

424 

263 

107 

55 

357 

36 

117 

23 

130 

385 

32 

010 

2  10 
1  42 
1,75 
8.50 
076 
1,18 
0.15 
036 
8  21 
1  79 
036 
1  50 
050 
362 
262 
097 
1  70 
1  86 
238 
1.68 
0.49 

3  40 
1  49 
204 
1  20 
031 
328 

0  37 
087 
026 
276 
063 
057 
6  86 
425 

1  73 
0  89 
5.77 
058 
1.89 
037 

2  10 
622 
0  52 

S340 

7.357 

4  980 

6.112 

29,766 

2660 

4,131 

509 

1.245 

28747 

6.281 

1.245 

5263 

1  754 

12676 

9  167 

3.395 

5.942 

6  508 

8.319 

5  885 

1  698 

11  884 

5.206 

7  130 

4  188 

1  075 

11  487 

1  302 

3  056 

905 

9677 

2207 

1  981 

23,994 

14  883 

6055 

" 

3  112 

20  202 

2.037 

6.621 

1.302 

7.357 

21  787 

1,811 
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VA  . 

VT.. 

WA 

Wl  ,. 

WV 

WY 


FY  2001  State  Allotments  for  Payment  of  Part  B  Premiums  Under  Sec.  4732  of  the  BBA  of  1997— 

Continued 
[Dollars  in  thousands] 


State 


Total 


(a)  M1 


(b)M2: 


(c)  2  X  (a) 
(b) 


State  share  of     State  FY  2001 
(c)  (percent)  allocation 


31 

3 

22 

21 

13 

3 


1296 


87 

149 

2.41 

8 

14 

023 

48 

92 

1.49 

95 

137 

2.22 

42 

68 

1.10 

7 

13 

0.21 

3593 


6185 


100  00 


350.000 


'Three-year  average  (199&-2000)  of  number  of  Medicare  beneficiaries  in  State  who  are  not  enrolled  in  Medicaid  but  whose  incomes  are  at 

'^^'Three°ye'a'r'at?rage"(l 998^2000)  of  number  of  Medicare  beneficianes  in  State  who  are  not  enrolled  in  Medicaid  but  whose  incomes  are  at 
least  I35°b  but  less  than  175%  of  FPL 


rv.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
planning  and  review),  the  Regulatory 
Flexibilitv  Act  (RFA)  (September  1'). 
1980.  Pub.  L.  96-354).  section  lU)2(b)  of 
the  Act.  the  Unfunded  Mandate  Reform 
Act  of  1995  (Pub.  L.  104-4).  and 
Executive  Carder  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatorv  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatorv  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safetv  effects:  distributive  impacts: 
and  equity).  A  regulatory  impact 
statement  (RIA)  must  be  prepared  for 
major  rules  with  economic:  effects  of 
SlOO  million  or  more  annually 
Although  we  have  determined  this  is  a 
major  rule,  since  it  provides  $400 
million  to  a  specialized  categorv  of  low- 
income  Medicare  beneficiaries,  these 
funds  have  alreadv  been  budgeted  ami 
will  not  cause  an  adverse  ill  effect  on 
the  economv  Therefore,  we  will  not 
provide  an  impact  analysis  under 
Executive  Order  12866. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatorv  relief  for  small 
entities.  For  purposes  of  the  RFA.  States 
and  individuals  are  not  considered  to  be 
small  entities. 

This  notice  allocates,  among  the 
States.  Federal  funds  to  provide 
Medicaid  pavment  for  Medicare  Part  B 
premiums  for  QIs.  The  total  amount  of 
Federal  funds  available  during  a  Federal 
fiscal  vear  and  the  formula  for 
determining  individual  State  allotments 
are  specified  in  the  law   B(K:ause  the 
formula  for  determination  of  State 
allotments  is  specified  in  the  statute, 
there  were  no  other  options  to  be 
considered.  Therefore,  we  have  applied 


the  statutory  formula  for  the  State 
allotments  except  for  the  use  of 
specified  data.  Because  the  data 
specified  in  the  law  were  not  available, 
we  have  used  comparable  data  from  the 
U.S.  Census  Bureau  on  the  number  of 
possible  QIs  in  the  States,  as  described 
ill  detail  in  the  januarv-  26,  1998  Federal 
Register  These  new  allotments  for  FY 
2002  incorporate  the  latest  data  from  the 
U.S.  Census  Bureau  from  1998-2000,  as 
specified  in  the  footnotes  to  the 
preceding  table.  Since  the  statutory 
formula  calls  for  an  estimate  of 
individuals  who  could  qualify  for  QI 
status,  rather  than  the  number  of 
individuals  who  actually  have  that 
status,  the  exact  numbers  of  those 
individuals  will  always  be  uncertain. 
We  believe  the  statutory  provisions 
that  are  implemented  in  this  final  notice 
will  have  a  positive  effect  on  States  and 
individuals.  Federal  funding  at  the  100 
percent  matching  rate  is  available  for 
Medicare  cost-sharing  for  Medicare  Part 
B  premium  payments  for  selected  QIs, 
and  a  greater  number  of  low-income 
Medicare  beneficiaries  will  have  their 
Medicare  Part  B  premiums  paid  under 
Medicaid. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  notice  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
I  onform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1 102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds. 

We  are  not  preparing  analyses  for 
either  the  RFA  or  section  llb2(b)  of  the 
Act,  because  we  have  determined  and 
certify  that  this  final  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 


a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded  Mandate 
Reform  Act  of  1995,  Pub.  L.  104^,  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
proposed  rule  and  a  final  rule  preceded 
by  a  proposed  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  any  the  private  sector,  or 
Si  10  million  or  more.  This  notice  will 
have  no  consequential  effect  on  the 
governments  mentioned  or  on  the 
private  sector. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132,  Federalism.  Because  this  notice 
simply  provides  notice  of  funding 
ceilings,  as  determined  under  the 
statute,  we  have  determined  that  this 
notice  does  not  significantly  affect  the 
rights,  roles,  and  responsibilities  of 
States. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

(Catalog  of  Federal  Uomestic  Assistance 
Program  No.  93,778,  Medical  Assistance 
l'rngr.im) 

Dated:  May  28,  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Mfdicaid  Services. 
|FR  Doc,  02-2714;)  Filed  10-24-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2159-N] 

RIN  0938-ZA34 

Medicare,  Medicaid,  and  CUA 
Programs;  Clinical  Laboratory 
Improvement  Amendments  of  1988 
Continuance  of  Approval  of  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO)  as 
an  Accrediting  Organization 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Notice, 

SUMMARY:  This  notice  announces  the 
continued  approval  of  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO)  as  an 
accreditation  organization  for  clinical 
laboratories  under  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLIA)  program.  We  have 
determined  that  the  accreditation 
process  of  this  organization  provides 
reasonable  assurance  that  the 
laboratories  accredited  by  JCAHO  meet 
the  conditions  required  by  the  CLIA 
statute  and  its  implementing 
regulations.  Consequently,  laboratories 
that  voluntarily  become  accredited  by 
JCAHO,  in  lieu  of  direct  Federal 
oversight,  and  continue  to  meet  JCAHO 
requirements  would  meet  the  CLIA 
condition  level  requirements  for 
laboratories  and.  therefore,  are  not 
subject  to  routine  inspection  by  State 
survey  agencies  to  determine  their 
compliance  with  CLIA  requirements. 
These  laboratories  are.  however,  subject 
to  Federal  validation  and  complaint 
investigation  surveys. 
EFFECTIVE  DATE:  This  notice  is  effective 
for  the  period  October  25,  2002.  through 
October  25,  2005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Todd,  (410)  786-3385. 
SUPPLEMENTARY  INFORMATION: 

I.  Baclcgroimd  and  Legislative 
Authority 

On  October  31, 1988,  the  Congress 
enacted  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA),  Pub.  L.  100-578.  CLIA  replaced 
in  its  entirety  section  353(e)(2)  of  the 
Public  Health  Service  Act,  as  enacted  by 
the  Clinical  Laboratories  Improvement 
Act  of  1967.  On  JiUy  31,  1992,  we 
published  a  final  rule  in  the  Federal 
Register  (57  FR  33992)  implementing 
the  accreditation  provisions  of  CLIA. 
Under  this  rule,  we  may  approve  a 


private,  nonprofit  organization  as  an 
approved  accreditation  organization  to 
accredit  clinical  laboratories  under  the 
CLIA  program  if  the  organization  meets 
certain  requirements.  An  organization's 
requirements  for  accrediting  a 
laboratory  must  be  equal  to,  or  more 
stringent  than,  the  applicable  CLIA 
program  requirements  in  42  CFR  part 
493  (Laboratory  Requirements), 
Therefore,  a  laboratory  accredited  by  an 
approved  accreditation  organization  that 
meets  and  continues  to  meet  all  of  the 
accreditation  organization's 
requirements  would  be  considered  to 
meet  CLIA  condition  level  requirements 
if  it  were  inspected  against  CLIA 
regulations.  'The  regulations  in  42  GFR 
part  493,  subpart  E  (Accreditation  by  a 
Private,  Nonprofit  Accreditation 
Organization  or  Exemption  Under  an 
Approved  State  Laboratory  Program) 
specify  the  requirements  an 
accreditation  organization  must  meet  to 
be  an  approved  accreditation 
organization.  We  approve  an 
accreditation  organization  for  a  period 
not  to  exceed  6  years. 

In  general,  the  approved  accreditation 
organization  must,  among  other 
conditions  and  requirements,  meet  the 
following  conditions: 

•  Use  inspectors  qualified  to  evaluate 
laboratory  performance  and  agree  to 
inspect  laboratories  with  the  frequency 
determined  by  us. 

•  Apply  standards  and  criteria  that 
are  equal  to,  or  more  stringent  than, 
those  condition  level  requirements 
established  by  us  when  taken  as  a 
whole. 

•  Provide  reasonable  assurance  that 
these  standards  and  criteria  are 
continuously  met  by  its  accredited 
laboratories. 

•  Provide  us  with  the  name  of  any 
laboratory  that  has  had  its  accreditation 
denied,  suspended,  withdrawn,  limited, 
or  revoked  within  30  days  of  the  action 
taken. 

•  Notify  us  at  least  30  days  before 
implementing  any  proposed  changes  in 
its  standards. 

•  If  we  withdraw  our  approval,  we 
will  notify  the  accredited  laboratory  of 
the  withdrawal  within  10  days  of  the 
withdrawal.  A  laboratory  can  be 
accredited  if,  among  other  conditions 
and  requirements,  it  meets  the  standards 
of  an  approved  accreditation 
organization  and  authorizes  the 
accreditation  organization  to  submit 
records  and  other  information  to  us  as 
required. 

In  addition  to  requiring  the 
publication  of  criteria  for  approving  an 
accreditation  organization  and 
withdrawing  this  approval,  CLIA 
regulations  require  us  to  perform  an 


annual  evaluation  by  inspecting  a 
sufficient  number  of  laboratories 
accredited  by  an  approved  accreditation 
organization,  as  well  as  by  any  other 
means  that  we  determine  appropriate. 

II.  Notice  of  Continued  Approval  of  the 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations  as  an 
Accreditation  Organization 

In  this  notice,  we  approve  JCAHO  as 
an  organization  that  may  continue  to 
accredit  laboratories  for  purposes  of 
establishing  their  compliance  with 
CLIA.  The  Centers  for  Disease  Control 
and  Prevention  (CDC)  and  CMS  have 
examined  the  JCAHO  application  and 
all  subsequent  submissions  to  determine 
equivalency  with  the  requirements 
under  42  CFR  part  493.  subpart  E  that 
an  accreditation  organization  must  meet 
to  be  granted  approved  status  under 
CLIA.  We  have  determined  that  JCAHO 
complied  with  the  applicable  CLIA 
requirements  and  grant  JCAHO  approval 
as  an  accreditation  organization  under 
42  CFR  part  493,  subpart  E,  as  of 
October  25,  2002,  through  October  25, 
2005,  for  all  specialty  and  subspecialty 
areas  under  CLIA. 

As  a  result  of  this  determination,  any 
laboratory  that  is  accredited  by  JCAHO 
during  this  time  period  for  an  approved 
specialty  or  subspecialty  is  deemed  to 
meet  the  applicable  CLIA  condition 
level  requirements  for  the  laboratories 
found  in  42  CFR  part  493  and.  therefore, 
is  not  subject  to  routine  inspection  by  a 
State  survey  agency  to  determine  its 
compliance  with  CLIA  requirements. 
The  accredited  laboratory,  however,  is 
subject  to  validation  and  complaint 
investigation  surveys  performed  by  us. 
or  by  any  other  Federal,  State,  or  local 
public  agency,  or  nonprofit  organization 
under  an  agreement  with  the  Secretary. 

III.  Evaluation  of  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations 

The  following  describes  the  process 
used  to  determine  that  JCAHO,  as  a 
private,  nonprofit  organization,  provides 
reasonable  assurance  that  laboratories  it 
accredits  will  meet  the  applicable 
requirements  of  CLIA. 

A.  Requirements  for  Approving  an 
Accreditation  Organization  Under 
Clinical  Laboratory  Improvement 
Amendments  of  1988 

To  determine  whether  we  should 
grant  approved  status  to  JCAHO  as  a 
private,  nonprofit  organization  for 
accrediting  laboratories  under  CLIA  for 
all  specialty  or  subspecialty  areas  of 
human  specimen  testing  it  requested, 
we  conducted  a  detailed  and  in-depth 
comparison  of  JCAHO's  requirements 
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for  its  laboratories  to  those  of  CLIA.  In 
summary-,  we  evaluated  whether  ICAHO 
meets  the  following  requirements: 

•  Provides  reasonable  assurance  to  us 
that  it  requires  the  laboratories  it 
accredits  to  me.et  requirements  that  are 
equal  to.  or  more  stringent  than,  the 
CLIA  condition  level  requirements  (for 
the  requested  specialties  and 
subspecialties)  and  would,  therefore, 
meet  the  condition  level  requirements  of 
CLIA  if  those  laboratories  had  not  been 
granted  deemed  status  and  had  been 
inspected  against  condition  level 
requirements. 

•  Meets  the  applicable  requirements 
of  42  CFR  part  493.  subpart  E. 

As  specified  in  the  regulations  of  42 
CFR  part  493.  subpart  E,  the  review  of 
a  private,  nonprofit  accreditation 
organization  seeking  approved  status 
under  CLIA  includes,  but  is  not  limited 
to,  an  evaluation  of  the  following: 

•  Whether  the  organization's 
requirements  for  its  accredited 
laboratories  are  equal  to.  or  more 
stringent  than,  the  condition  level 
requirements  of  the  CLIA  regulations. 

•  The  organization's  inspection 
process  to  determine  the  following; 
— The  composition  of  the  inspection 

teams,  qualifications  of  the  inspectors, 
and  the  abilitv  of  the  organization  to 
provide  continuing  education  and 
training  to  all  of  its  inspectors. 
— The  comparability  of  the 

organization's  full  inspection  and 
complaint  inspection  requirements  to 
the  Federal  requirements  including, 
but  not  limited  to.  inspection 
frequency,  and  the  ability  to 
investigate  and  respond  to  complaints 
against  its  accredited  laboratories. 
— The  organization's  procedures  for 
monitoring  laboratories  that  it  finds 
out  of  compliance  with  its 
requirements. 
— The  ability  of  the  organization  to 
provide  us  with  electronic  data  and 
reports  that  are  necessary  for  effective 
validation  and  assessment  of  the 
organization's  inspection  process. 
— The  ability  of  the  organization  to 
provide  us  with  electronic  data 
related  to  the  adverse  actions 
resulting  from  unsuccessful 
proficiency  testing  (PT)  participation 
in  CMS-approved  PT  programs,  as 
well  as  data  related  to  the  PT  failures, 
within  30  days  of  the  initiation  of  the 
action 
— The  ability  of  the  organization  to 
provide  us  with  electronic  data  for  ali 
its  accredited  laboratories  and  the 
area  of  specialty  and  subspecialty 
testing. 
— The  adequacy  of  the  numbers  of  staff 
and  other  resources. 


—The  organization's  ability  to  provide 
adequate  funding  for  performing  the 
required  inspections. 
•  Whether  the  organization  has  an 
agreement  with  us  that  requires  it. 
among  other  conditions  and 
requirements,  to  meet  the  following: 
— Notify  us  of  anv  laboratory  that  has 
had  its  accreditation  denied,  limited, 
suspended,  withdrawn,  or  revoked  by 
the  accreditation  organization,  or  that 
has  had  any  other  adverse  action 
taken  against  it  by  the  accreditation 
organization,  within  30  days  of  the 
date  the  action  is  taken. 
— Notifv  us  within  10  days  of  a 

deficiencv  identified  in  an  accredited 
laboratory  if  the  deficiency  poses  an 
immediate  jeopardy  to  the 
laboratorv's  patients  or  a  hazard  to  the 
general  public. 
—Notifv  us  of  all  newly  accredited 
laboratories,  or  laboratories  whose 
areas  of  specialty  or  subspecialty  are 
revised,  within  30  days. 
— Notify  each  laboratory  accredited  by 
the  organization  within  10  days  of  our 
withdrawal  of  approval  of  the 
organization  as  an  accreditation 
organization. 
— Provide  us  with  inspection  schedules, 
on  request,  for  the  purpose  of 
conducting  onsite  validation 
inspections. 
—Provide  our  agent,  the  State  survey 
agency,  or  us  with  any  facility- 
specific  data  that  includes,  but  is  not 
limited  to.  PT  results  that  constitute 
unsuccessful  participation  in  an 
approved  PT  program  and  notification 
of  the  adverse  actions  or  corrective 
actions  imposed  by  the  accreditation 
(  rganization  as  a  result  of 
unsuccessful  PT  participation. 
— Provide  us  with  written  notification  at 
least  30  days  in  advance  of  the 
effective  date  of  any  proposed 
changes  in  its  requirements. 
— Provide  upon  the  request  by  any 
person,  on  a  reasonable  basis  (under 
.State  confidentiality  and  disclosure 
requirements,  if  applicable),  any 
laboratorv's  PT  results  with  the 
explanatory  information  needed  to 
assist  in  the  interpretation  of  the  results. 
Laboratories  that  are  accredited  by  an 
approved  accreditati(m  organization 
must,  among  other  conditions  and 
requirements,  meet  the  following 
requirements: 

•  Authorize  the  organization  to 
release  to  us  all  records  and  information 
required. 

•  Permit  inspections  as  required  by 
the  CLIA  regulations  at  42  CFR  part  493. 
subpart  Q  (Inspection). 

•  Obtain  a  certificate  of  accreditation 
under  §493.55  (Application  for 


registration  certificate  and  certificate  of 
accreditation). 

B.  Evaluation  of  the  Joint  Commission 
on  Accreditation  of  Healthcare 
Organizations  Request  for  Continued 
Approval  as  an  Accreditation 
Organization  I  'nder  the  Clinical 
Laboratory-  Improvement  Amendments 
of  1988 

We  have  examined  ICAHO's 
assurance  that  it  requires  the 
laboratories  it  accredits  to  be.  and  that 
the  organization  is  in  compliance  with, 
the  following  subparts  of  part  493: 

1.  Subpart  E — Accreditation  by  a 
Private.  Nonprofit  Accreditation 
Organization  or  Exemption  Under  an 
Approved  State  Laboratory  Program 

JCAHO  has  requested  continued 
approval  to  accredit  all  specialties  and 
subspecialties  and  has  submitted  the 
following: 

•  Description  of  its  PT  monitoring 
process,  inspection  process,  policies, 
and  data  management  and  analysis 
system. 

•  List  of  its  inspection  team  size, 
composition,  and  education  and 
experience. 

•  Investigative  and  complaint 
response  procedures. 

•  Our  notification  agreements. 

•  Procedures  for  the  removal  or 
withdrawal  of  accreditation  from  a 
laboratory. 

•  Current  list  of  accredited 
laboratories  with  an  announced  or 
unannounced  inspection  process. 

We  have  determined  that  JCAHO  has 
complied  with  the  requirements  under 
CLIA  for  approval  as  an  accreditation 
organization  under  this  subpart. 

Our  evaluation  identified  JCAHO 
requirements  pertaining  to  waived  * 
testing  that  are  more  stringent  than  the 
CLIA  requirements.  The  JCAHO  waived 
testing  requirements  include  the 
following: 

•  Defining  the  extent  that  waived  test 
results  are  used  in  patient  care. 

•  Identifying  the  personnel 
responsible  for  performing  and 
supervising  waived  testing. 

•  Assuring  that  personnel  performing 
waived  testing  have  adequate,  specific 
training  and  orientation  to  perform  the 
testing  and  can  demonstrate  satisfactorv' 
levels  of  performance. 

•  Making  certain  that  policies  and 
procedures  governing  waived  testing- 
related  processes  are  current  and  readily 
available. 

•  Conducting  defined  quality  control 

checks. 

•  Maintaining  quality  control  and  test 

records. 

The  CLIA  requirements  at  §493.15 
only  require  that  a  laboratory  follow 
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manufacturer's  instructions  and  obtain  a 
certificate  of  waiver. 

2.  Subpart  H — Participation  in 
Proficiency  Testing  for  Laboratories 
Performing  Tests  of  Moderate  or  High 
Complexity,  or  Both 

JCAHO's  requirements  for  PT  are 
equivalent  to  those  of  CLIA. 

3.  Subpart  J — Patient  Test  Management 
for  Moderate  or  High  Complexity 
Testing,  or  Both 

JCAHO's  requirements  in  Patient  Test 
Management  are  equivalent  to  those  of 
CUA. 

4.  Subpart  K — Quality  Control  for  Tests 
of  Moderate  or  High  Complexity,  or 
Both 

The  quality  control  (QC)  requirements 
of  JCAHO  have  been  evaluated  against 
the  applicable  requirements  of  CLIA  and 
its  implementing  regulations.  We  have 
determined  that  JCAHO's  requirements, 
when  taken  as  a  whole,  are  more 
stringent  than  the  CLIA  requirements. 
The  specific  areas  that  are  more 
stringent  are  the  following: 

•  Requirements  that  laboratories  must 
meet  JCAHO'yQC  requirements  for  all 
waived  testing  performed. 

•  A  requirement  for  mycobacteriology 
that  laboratories  perform  daily  QC  of 
flourochrome  acid-fast  stains. 

•  Specific  requirements  for  embryo 
laboratories  that  include  standards  for 
cryopreservation  of  specimens,  embryo 
transfer  procedures,  and  QC  of  the 
culture  media  used. 

•  Requirements  for  autopsy  pathology 
that  include  appropriate  refrigeration  for 
cadaver  storage  when  a  delay  occurs  in 
performing  an  autopsy  and  requiring 
that  provisional  anatomic  diagnoses  are 
recorded  in  the  clinical  record  within  3 
days  after  the  autopsy  is  performed. 

5.  Subpart  M — Personnel  for  Moderate 
and  High  Complexity  Testing 

We  have  found  that  JCAHO's 
personnel  requirements,  when  taken  as 
a  whole,  are  equal  to  the  CLIA 
requirements. 

6.  Subpart  P — Quality  Assurance  for 
Moderate  or  High  Complexity  Testing  or 
Both 

We  have  determined  that  JCAHO's 
requirements  are  equal  to  the  CLLA 
requirements  of  this  subpart. 

7.  Subpart  Q — Inspections 

JCAHO  will  continue  to  perform  on- 
site  inspections  on  a  biennial  basis. 
Therefore,  we  have  determined  that 
JCAHO's  inspections  are  equivalent  to 
CUA. 


8.  Subpart  R — Enforcement  Procedures 
for  Laboratories 

JCAHO  meets  the  requirements  of 
subpart  R  to  the  extent  that  it  applies  to 
accreditation  organizations.  JCAHO 
policy  stipulates  the  action  it  takes 
when  laboratories  it  accredits  do  not 
comply  with  its  requirements.  JCAHO 
will  deny,  revoke,  or  limit  accreditation 
of  a  laboratory  as  appropriate  and  report 
the  action  to  us  within  30  days.  JCAHO 
also  provides  an  appeal  process  for 
laboratories  that  have  had  accreditation 
denied,  revoked,  suspended,  or  limited. 

We  have  determined  that  JCAHO's 
laboratory  enforcement  and  appeal 
policies  are  equivalent  to  the 
requirements  of  this  subpart  as-  they 
apply  to  accreditation  organizations. 

TV.  Federal  Validation  Inspections  and 
Continuing  Oversight 

The  Federal  validation  inspections  of 
JCAHO  accredited  laboratories  may  be 
conducted  on  a  representative  sample 
basis  or  in  response  to  substantial 
allegations  of  noncompliance 
(complaint  inspections).  The  outcome  of 
those  validation  inspections,  performed 
by  our  agent,  or  the  State  survey  agency, 
or  us,  will  be  our  principal  means  for 
verifying  that  the  laboratories  accredited 
by  JCAHO  remain  in  compliance  with 
CLLA  requirements.  This  Federal 
monitoring  is  an  ongoing  process. 

V.  Removal  of  Approval  as  an 
Accrediting  Organization 

Our  regulations  provide,  in  part,  that 
we  may  remove  the  approval  of  an 
accreditation  organization,  such  as  that 
of  JCAHO,  for  cause,  before  the  end  of 
the  effective  date  of  approval.  If 
validation  inspection  outcomes  and  the 
comparability  or  validation  review 
produce  findings  as  described  in 
§493.573  (Continuing  Federal  oversight 
of  private  nonprofit  accreditation 
organizations  and  approved  State 
licensure  programs),  we  will  conduct  a 
review  of  an  approved  accreditation 
organization's  program.  In  addition,  we 
will  conduct  a  review,  when  the 
validation  review  findings,  irrespective 
of  the  rate  of  disparity  (as  defined  in 
§493.2),  indicate  widespread  or 
systemic  problems  in  the  organization's 
accreditation  processes  that  provide 
evidence  that  the  organization's 
requirements,  taken  as  a  whole,  are  no 
longer  equivalent  to  the  CLIA 
requirements,  taken  as  a  whole.  If 
validation  inspection  results  over  a  1- 
year  period  indicate  a  rate  of  disparity 
of  20  percent  or  more  between  the 
findings  of  the  organization  and  those  of 
CMS,  we  will  conduct  a  review  under 
§  493.575(a)(4). 


If  we  determine  that  JCAHO  has  failed 
to  adopt  or  maintain  requirements  that 
are  equal  to  or  more  stringent  than  the 
CLIA  requirements,  or  systematic 
problems  exist  in  its  inspection  process, 
a  probationary  period  as  determined  by 
us,  not  to  exceed  1  year,  may  be  given 
to  JCAHO  to  adopt  equal  or  more 
stringent  requirements.  We  will  make  a 
final  determination  as  to  whether  or  not 
JCAHO  retains  its  approved  status  as  an 
accreditation  organization  under  CLIA. 

If  approved  status  is  withdrawn,  an 
accreditation  organization  such  as 
JCAHO  may  resubmit  its  application  if 
it  revises  its  program  to  address  the 
rationale  for  the  denial,  demonstrates 
that  it  can  reasonably  assure  that  its 
accredited  laboratories  meet  CLIA 
condition  level  requirements,  and 
resubmits  its  application  for  approval  as 
an  accreditation  organization  in  its 
entirety.  However,  if  an  approved 
accreditation  organization  requests 
reconsideration  of  an  adverse 
determination  in  accordance  with 
subpart  D  (Reconsideration  of  Adverse 
Determinations — Deeming  Authority  for 
Accreditation  Organizations  and  CLIA 
Exemption  of  Laboratories  Under  State 
Programs)  of  part  488  (Survey, 
Certification,  and  Enforcement 
Procedures)  of  our  regulations,  it  may 
not  submit  a  new  application  until  we 
issue  a  final  reconsideration 
determination. 

Should  circumstances  result  in 
JCAHO  having  its  approval  withdrawn, 
we  will  publish  a  notice  in  the  Federal 
Register  explaining  the  basis  for 
removing  its  approval. 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993.  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibihty  Act  (RFA)  (September  16.' 
1980,  Pub.  L.  96-354).  section  1102(b)  of 
the  Social  Security  Act.  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  Since  this  notice 
announces  the  continued  approval  of 
JCAHO  as  an  accreditation  organization 
for  clinical  laboratories  under  the  CLIA 
program  and  has  no  economic  impact 
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on  the  Medicare,  Medicaid,  and  CLIA 
programs,  we  have  determined  this 
requirement  does  not  apply  to  this 
notice. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA. 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  bv  having  revenues  of  $6  to 
S29  million  in  any  1  year.  For  purposes 
of  the  RFA.  [CAHQ.  a  private,  nonprofit 
organization,  is  considered  to  be  a  small 
entitv  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 

entitv 

In  addition,  section  lU)2(b|  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analvsis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act.  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  mav  result  in  expenditure  in 
anv  1  vear  bv  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SI  10  million.  We  have 
determined  that  this  notice  will  not 
have  a  consequential  eff*Ht  on  the 
governments  mentioned  or  on  the 
private  sector. 

E.xecutive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law.  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  this  notice 
will  not  have  a  substantial  effect  on 
State  or  local  governments 

We  are  not  preparing  analvses  for 
either  the  RFA  or  section  1 102(b)  of  the 
Act  because  we  have  determined,  and 
we  certifv,  that  this  notice  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  or 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Section  35.3  of  the  Piihiit  Health 
Service  .\i.t  (42  U.S.C.  263a). 


Dated    (iine  14.  2002. 
Thomas  .\.  Scully. 

Adnuni^trulnr.  Centers  for  Medirnrc  &■ 
Medicaid  Sen' ires. 

'FK  n.H    l)L'-2^>')47  FiUm!  10-24-02-.  H:4.S  am] 
BILLING  CODE  41 20-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-4038-N] 

Medicare  Program:  Meeting  of  the 
Advisory  Panel  on  Medicare 
Education— November  19,  2002 

AGENCY:  Clenlers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
F"ederal  Advisory  Committee  Act.  5 
U.S.C.  Appendix  2,  section  10(a)  (Pub 
I.  92—463).  this  notice  announces  a 
meeting  of  the  Advisory  Panel  on 
Medicare  Education  (the  Panel)  on 
November  19.  2002.  The  Panel  advises 
and  makes  recommendations  to  the 
Secretarv  of  the  Department  of  Health 
and  Human  Services  (HHS)  and  the 
Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Ser\'ices  (CMS)  on 
opportunities  to  enhance  the 
effectiveness  of  consumer  education 
strategies  concerning  the  Medicare 
program.  This  mending  is  open  to  the 
public 

DATES:  The  meeting  is  scheduled  for 
November  19.  2002.  from  9  a.m.  to  4 
p.m..  e.d.s.t.  Dendlinf  for  Prpsentations 
and  Comments:  November  12,  2002,  12 
noon,  e.d.s.t. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  on  the  Hill,  415  New 
Jersey  Avenue,  NW.,  Washington,  DC, 
20001,  (202)  638-1616 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Cabman,  Health  Insurance 
Specialist,  Division  of  Partnership 
Development,  Center  for  Beneficiary 
Choices,  Onters  for  Medicare  & 
Medicaid  Senices,  7500  Security 
Boulevard.  S2-23-05,  Baltimore,  MD, 
21244-1850,  (410)  786-5052.  Please 
refer  to  the  CMS  Advisory  Committees 
InformatKm  Line  (1-877-449-5659  toll 
free)/(410-78f>-9379  local)  or  the 
Internet  [http://^^^^M■  cms. hhs  gov/ fata/ 
iipme/ default  asp]  for  additional 
information  and  updates  on  committee 
ai;tivities,  or  contact  Ms.  Caliman  via  e- 
mail  at  ncalimandcms.hhs  gov  Press 
inquiries  are  handled  through  the  CMS 
Press  Office  at  (202)  690-6145. 


SUPPLEMENTARY  INFORMATION:  Section 
222  of  the  Public  Health  Service  Act  (42 
U.S.C.  217a),  as  amended,  grants  to  the 
Secretary  the  authority  to  establish  an 
advisory  panel  if  the  Secretary  finds  the 
panel  necessary  and  in  the  public 
interest.  The  Secretary  signed  the 
charter  establishing  the  Advisory  Panel 
on  Medicare  Education  (the  Panel)  on 
January  21.  1999  (64  FR  7849)  and 
approved  the  renewal  of  the  charter  on 
January  18,  2001.  The  Panel  advises  and 
makes  recommendations  to  the 
Secretary  and  the  Administrator  of  the 
Centers  for  Medicare  &  Medicaid 
Services  on  opportunities  to  enhance 
the  effectiveness  of  consumer  education 
strategies  concerning  the  Medicare 
program. 
The  goals  of  the  Panel  are  as  follows: 

•  To  develop  and  implement  a 
national  Medicare  education  program 
that  describes  the  options  for  selecting 
a  health  plan  under  Medicare. 

•  To  enhance  the  Federal 
government's  effectiveness  in  informing 
the  Medicare  consumer,  including  the 
appropriate  use  of  public-private 
partnerships. 

•  To  expand  outreach  to  vulnerable 
and  underserved  communities, 
including  racial  and  ethnic  minorities, 
in  the  context  of  a  national  Medicare 
education  program. 

•  To  assemble  an  information  base  of 
best  practices  for  helping  consumers 
evaluate  health  plan  options  and  build 
a  community  infrastructure  for 
information,  counseling,  and  assistance. 

The  current  members  of  the  Panel  are: 
Dr.  Jane  Delgado.  Chief  Executive 
Officer.  National  Alliance  for  Hispanic 
Health;  Jovce  Dubow,  Senior  Policy 
Advisor,  Public  Policy  Institute,  AARP: 
Timothy  Fuller,  Executive  Director, 
National  Gray  Panthers;  John  Graham 
IV.  Chief  Executive  Officer,  American 
Diabetes  Association:  Dr.  William 
Haggett,  Senior  Vice  President, 
Government  Programs.  Independence 
Blue  Cross:  Thomas  Hall.  Chairman  and 
Chief  Executive  Officer,  Cardio-Kinetics. 
Inc.;  David  Knutson,  Director.  Health 
System  Studies,  Park  Nicollet  Institute 
for  Research  and  Education;  Brian 
Lindberg,  Executive  Director,  Consumer 
Coalition  for  Quality  Health  Care; 
Katherine  Metzger,  Director,  Medicare 
and  Medicaid  Programs,  Fallon 
Community  Health  Plan;  Dr.  Laurie 
Powers,  Co-Director,  Center  on  Self- 
Determination,  Oregon  Health  Sciences 
I'niversity;  Dr.  Marlon  Priest,  Professor 
of  Emergency  Medicine,  University  of 
.•Mabama  at  Birmingham;  Dr.  Susan 
Reinhard,  Co-Director,  Center  for  State 
Health  Policy,  Rutgers  University  and 
(Chairperson  of  the  Advisory  Panel  on 
Medicare  Education;  Dr.  Everard 
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Rutledge,  Vice  President  of  Community 
Health,  Bon  Secours  Health  Systems, 
Inc.;  Jay  Sackman,  Executive  Vice 
President,  1199  Service  Employees 
International  Union;  Dallas  Salisbury. 
President  and  Chief  Executive  Officer, 
Employee  Benefit  Research  Institute; 
Rosemarie  Sweeney,  Vice  President, 
Socioeconomic  Affairs  and  Policy 
Analysis,  American  Academy  of  Family 
Physicians;  and  Bruce  Taylor,  Director, 
Employee  Benefit  Policy  and  Plans, 
Verizon  Communications. 

The  agenda  for  the  November  19. 
2002  meeting  will  include  the  following: 

•  Recap  of  the  previous  (September 
26,  2002]  meeting. 

•  Medicare  &  You  Campaign  Update. 

•  Strategies  and  Approaches  for 
Medicare  Education. 

•  Listening  Session  with  CMS 
Leadership. 

•  Public  Comment. 

Individuals  or  organizations  that  wish 
to  make  a  5-minute  oral  presentation  on 
an  agenda  topic  should  contact  Ms. 
Caliman  by  12  noon,  November  12, 
2002.  A  written  copy  of  the  oral 
presentation  should  also  be  submitted  to 
Ms.  Caliman  by  12  noon,  November  12, 
2002.  The  number  of  oral  presentations 
may  be  limited  by  the  time  available. 
Individuals  not  wishing  to  make  a 
presentation  may  submit  written 
comments  to  Ms.  Caliman  by  12  noon, 
November  12,  2002.  The  meeting  is 
open  to  the  public,  but  attendance  is 
limited  to  the  space  available. 
Individuals  jequiring  sign  lemguage 
interpretation  for  the  hearing  impaired 
or  other  special  accommodations  should 
contact  Ms.  Caliman  at  least  15  days 
before  the  meeting. 

Authority:  Sec.  222  of  the  Public  Health 

Service  Act  (42  U.S.C.  217(a)  and  sec.  10(a) 
of  Pub.  L.  92-463  (.5  U.S.C.  App.  2.  sec.  10(a) 
and  41  CFR  102-3). 

(Clataiog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
insurance  Program;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
insurance  Program) 
October  10,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  (^ 
Medicaid  Sen'ices. 
|KR  Do{  .  02-26673  Filed  10-24-02;  8:4,=')  anil 

BILUNG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  (Federal 
Registers,  Vol.  64.  No.  249,  p.  73057; 
Vol.  67.  No,  81.  p.  20804;  and  Vol.  66. 
No.  177.  p.  47498  dated  September  12, 
2001)  is  amended  to  reflect  changes  to 
the  Center  for  Beneficiary  Choices  and 
the  Office  of  Research,  Development 
and  Information, 

The  specific  amendments  to  part  F  are 
described  below: 

•  Section  F.IO.  (Organization)  is 
amended  to  read  as  follows: 

1.  Public  Affairs  Office  (FAC) 

2.  Center  for  Beneficiarv  Choices  (FAE) 

3.  Office  of  Legislation  '(FAF) 

4.  Center  for  Medicare  Management 
(FAH) 

5.  Office  of  Equal  Opportunity  and  Civil 
Rights  (FAJ) 

6.  Office  of  Research.  Demonstration, 
and  Information  (FAK) 

7.  Office  of  Clinical  Standards  and 
Quality  (FAM) 

8.  Office  of  the  Actuary  (FAN) 

9.  Center  for  Medicaid  and  State 
Operations  (FAS) 

10.  Northeastern  Consortium  (FAU) 

11.  Southern  Consortium  (FAV) 

12.  Midwestern  Consortium  (FAW) 

13.  Western  Consortium  (FAX) 

14.  Office  of  Operations  Management 
(FAY) 

15.  Office  of  Internal  Customer  Support 
(FBA) 

16.  Office  of  Information  Services  (FBB) 

17.  Office  of  Financial  Management 
(FBC) 

•  Section  F.20.  (Functions)  is 
amended  by  deleting  the  functional 
statement  in  its  entirety  for  the  Center 
for  Beneficiary  Choices.  The  new 
functional  statement  reads  as  follows: 

2.  Center  for  Beneficiary  Choices  (FAE) 

•  Serves  as  the  focal  point  for  all 
Agency  interactions  with  beneficiaries, 
their  families,  care  givers,  health  care 
providers,  and  others  operating  on  their 
behalf  concerning  improving  beneficiary 
ability  to  make  informed  decisions 
about  their  health  and  about  program 
benefits  administered  by  the  Agency. 
These  activities  include  strategic  and 
implementation  planning,  execution, 
assessment  and  communications. 


•  Assesses  beneficiary  and  other 
consumer  needs,  develops  and  oversees 
activities  targeted  to  meet  these  needs, 
and  documents  and  disseminates  results 
of  these  activities.  These  activities  focus 
on  Agency  beneficiary  service  goals  and 
objectives  and  include:  development  of 
baseline  and  ongoing  monitoring 
information  concerning  populations 
affected  by  Agency  programs; 
development  of  performance  measures 
and  assessment  programs;  design  and 
implementation  of  beneficiary  services 
initiatives:  development  of 
communications  channels  and  feedback 
mechanisms  within  the  Agency  and 
between  the  Agency  and  its 
beneficiaries  and  their  representatives: 
and  close  collaboration  with  other 
Federal  and  State  agencies  and  other 
stakeholders  with  a  shared  interest  in 
better  serving  our  beneficiaries. 

•  Develops  national  policy  for  all 
Medicare  Parts  A,  B,  and  C  beneficiary 
eligibility,  enrollment,  entitlement; 
premium  billing  and  collection: 
coordination  of  benefits;  rights  and 
protections;  dispute  resolution  process: 
as  well  as  policy  for  managed  care 
enrollment  and  disenrollment  to  assure 
the  effective  administration  of  the 
Medicare  program,  including  the 
development  of  related  legislative 
proposals. 

•  Oversees  the  development  of 
privacy  and  confidentiality  policies 
pertaining  to  the  collection,  use.  and 
release  to  individually  identifiable  data. 

•  Coordinates  beneficiary-centered 
information,  education,  and  service 
initiatives. 

•  Develops  and  tests  new  and 
innovative  methods  to  improve 
beneficiary  aspects  of  health  care 
delivery  systems  through  Title  XVIII. 
XIX,  and  XXI  demonstrations  and  other 
creative  approaches  to  meeting  the 
needs  of  Agency  beneficiaries, 

•  Assures,  in  coordination  with  other 
Centers  and  Offices,  the  dctivities  of 
Medicare  contractors,  including 
managed  care  plans,  agents,  and  State 
Agencies  meet  the  Agency's 
requirements  on  matters  concerning 
beneficiaries  and  other  consumers. 

•  Plans  and  administers  the  contracts 
and  grants  related  to  beneficiary  and 
customer  service,  including  the  State 
Health  Insurance  Assistance  Program 
grants. 

•  Formulates  strategies  to  advance 
overall  beneficiary  communications 
goals  and  coordinates  the  design  and 
publication  process  for  all  beneficiary- 
centered  information,  education,  and 
service  initiatives. 

•  Builds  a  range  of  partnerships  with 
other  national  organizations  for  effective 
consumer  outreach,  awareness,  and 
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education  efforts  in  support  of  Agency 
programs. 

•  Serves  as  the  focal  point  ffir  all 
Agencv  interactions  with  managed 
health  care  organizations  for  issues 
relating  to  Agency  programs'  policy  and 
operations. 

•  Develops  national  policies  and 
procedures  related  to  the  development, 
qualification  and  compliance  of  health 
maintenance  organizations,  competitive 
medical  plans  and  other  health  care 
delivery  systems  and  purchasing 
arrangements  (such  as  prospective  pay. 
case  management,  differential  payment, 
selective  contracting,  etr.)  necessary  to 
assure  the  effective  administration  of 
the  Agency's  programs,  including  the 
development  of  statutory  proposals. 

•  Handles  all  phases  of  r(mtra(  ts  with 
managed  health  care  organizations 
eligible  to  provide  care  to  Medicare 
beneficiaries. 

•  floordinates  'he  administration  of 
individual  benefits  to  assure  appropriate 
focus  on  long  term  care,  where 
applicable,  and  assumes  responsibility 
for  the  operational  efforts  relateil  to  the 
payment  aspects  of  long  term  care  and 
post-acute  care  services. 

H.  Office  of  Researf:h.  Fleyelopment 
and  Information 

•  Provides  analytic  support  and 
information  to  the  .Administrator  and 
the  Executive  Council  needed  to 
establish  .Agency  goals  and  directions. 

•  Performs  environmental  scanning, 
identifying,  evaluating,  and  reporting 
emerging  trends  in  health  care  delivery 
and  financing  and  their  interactions 
with  .\gency  programs. 

•  Manages  strategic,  crosscutting 
initiatives. 

•  Designs  and  conducts  research  and 
evaluations  of  health  care  programs, 
studying  their  impacts  on  heneticiaries. 
providers,  plans.  States  and  other 
partners  and  customers,  designing  and 
assessing  potential  improvements,  and 
developing  new  measurement  tools 

•  Coordinates  all  Agency 
demonstration  activities,  inc  luding 
development  of  the  research  and 
demonstration  annual  plan,  evaluation 
of  all  .\gency  demonstratioii.s.  and 
assistance  to  other  components  in  the 
design  of  demonstrations  and  studies 

•  Manages  assigned  demonstrations, 
including  Federal  review,  approval,  and 
oversight;  coordinates  and  participates 
with  departmental  components  in 
expenmental  health  care  delivery 
projects 

•  Develops  resean;h.  demonstratifin, 
and  other  publications  and  papers 
related  to  bealth  care  issues. 

•  Serves  as  a  c;ontac:t  in  (.M.S  for 
international  visitors  Responds  to 
requests  from  intergovernmental 


agencies  and  the  international 
(  oinmunity  for  information  related  to 
the  I  'nited  States  health  f:are  system. 
•  Designs  and  conducts  payment, 
punhasing.  and  benefits 
demonstrations. 

l),it.'(l   ()(  iilhiM  ir.,  2002. 
Ruben  |.  king-Shaw.  |r., 
l)tpiit\  A(hiiiiiistratvr  and  Chief  Operating 
I  >tfi(  er.  Centers  for  Medicare  S-  Medicaid 
Sfn-ices. 
|FR  Doc.  02-27194  Filed  10-24-02.  H:4.t  am] 

BH-UNG  CODE  *^^0-0^-P 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health/National 
Institute  of  Environmental  Health 
Sciences 

Proposed  Collection;  Comment 
Request;  Environmental  Factors  in  the 
Development  of  Polycystic  Ovary 
Syndrome 

SUMMARY:  In  compliance  with  the 
requirement  of  S«:tion  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  Environmental 
Health  .Sciences  (NIEHS),  the  National 
institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Pnipusi'd  Colhction:  Title: 
Environmental  Factors  in  the 
Development  of  Polycystic  Ovary 
Syndrome   Tvpi'  of  Infnrnuition 
Collfttion  /ff'f/ijf'sf.  Revision  of  OMB 
No.  0925-048.1  and  expiration  date  2/ 
28/200.3.  Meed  and  I  'sf  at  Information 
(Collection  The  purpose  of  this  study  is 
to  identify  a  cohort  of  living  female  twin 
pairs  in  which  at  least  one  member  is 
likely  to  have  Polycystic  Ovary 
Syndrome  (P(X)S)  for  future  study. 
Potential  participants  (3,700)  will 
come  from  the  Mid-Atlantic  Twin 
Registry  (MATR)  and  were  chosen  based 
on  their  answers  to  several  questions  (in 
a  preliminarv  M.ATR  survey)  concerning 
irrt'gular  periods  and  a  history  of 
polycystic  cystic  ovaries.  The 
instrument  to  be  used  here  will  be 
administered  by  telephone  by 
professional  interviewers  at  the  MATR 
It  contains  15  simple  and  direct 
questions  and  will  take  about  10 
minutes  to  complete.  Its  contents  deal 
with  the  frequency  of  menstrual 
periods,  a  history  of  polycystic  ovaries, 
obesitv.  excess  facial  hair  and  other 
evidence  of  hyperandrogenism.  Since 
this  is  such  a  short  telephone  survey, 


participants  will  receive  no  prior 
notification.  Informed  consent  will  be 
asked  for  verbally  over  the  phone  at  the 
time  of  the  interview.  All  participants 
will  be  asked  about  their  willingness  to 
participate  in  future  studies  if  their 
answers  meet  certain  criteria.  The  major 
objectives  of  future  studies  using  this 
cohort  are  to  determine  more  reliable 
concordance  rates  for  PCOS  in 
monozygotic  and  dizygotic  twins, 
establish  baseline  heritability  estimates, 
and  develop  hypotheses  concerning 
possible  pathogenetic  and/or 
environmental  factors.  The  findings 
from  this  study  will  aid  in  developing: 
(1)  genetic  tests  to  identify  high  risk 
women:  (2)  preventative  strategies:  and 
(3)  more  effective  therapies  for  PCOS 
and  related  syndromes  such  as  type  2 
diabetes,  obesity,  idiopathic 
hyperanrogenism,  and  male  pattern 
baldness.  Frequency  of  Response:  One 
time.  Affected  Public:  Individuals  or 
households.  Type  of  Respondents:  Adult 
women.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  3.700  Estimated  Number 
of  Responses  per  Respondent:  1: 
Average  Burden  Hours  Per  Response: 
0.167;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  206  per  year 
for  3  years.  The  annualized  cost  to 
respondents  is  estimated  at  $6,179,00. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  Further  Information  Contact:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Patricia  C, 
Chulada.  Clinical  Research  Scientist. 
Clinical  Research  Office,  NIEHS.  PO 
Box  12233,  Research  Triangle  Park.  NC 
27709  or  call  non-toll-free  number  (919) 
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541-7736  or  e-mail  your  request, 
including  your  address  to: 
'  'ch  ulada@niehs.nih  .gov". 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 

Dated:  October  11.  2002. 
Francine  Little, 

Associate  Director  for  Management. 

|FR  Doc.  02-27187  Filed  10-24-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

I  Pursuant  to  section  10(a)  of  the 

Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the  Sleep 
Disorders  Research  Advisory  Board. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Sleep  Disorders 
Research  Advisory  Board. 

Date:  December  11,  2002. 
I  Time:  8  a.m.  to  5  p.m. 

Agenda:  To  discuss  sleep  research  and 
education  priorities  and  programs. 

Place:  National  Institutes  of  Health. 
Natcher  Building,  Conference  Room  D,  45 
Center  Drive,  Bethesda,  MD  20892, 

Contact  Person:  Carl  E,  Hunt,  MD.  Director, 
National  Center  on  Sleep  Disorders  Research, 
National  Heart,  Lung,  and  Blood  Institute. 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  Room  10138.  Bethesda,  MD  20892. 
(301)435-0199. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page: 
wi\-w. nhlbi.nih.gov/meetings/index. htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93,838,  Lung 
Diseases  Research;  93,839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  October  18.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
|FR  Doc,  02-27189  Filed  10-24-02;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitutue  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-16.  Review  of  R13 
Grants. 

Date:  November  20.  2002. 

Time:  2  p,m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building. 
Room  3AN12,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director.  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-06.  Review  of  ROl 
Grants. 

Date:  December  3.  2002. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building.  Room  4.'\.\44, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  H.  George  Hausch.  PhD. 
Acting  Director.  4500  Center  Drive.  Natcher 
Building,  Rm.  4AN44F.  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-19.  Review  of  R44 
Grants. 

Date:  December  6,  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  Peter  Zelazowski,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Activities.  National  Inst,  of  Dental  and 
Craniofacial  Research.  National  Institutes  of 


Health.  45  Center  Dr.,  Rm.  Bethesda,  MD 
20892-6402. 

Name  of  Commiltff:  National  Institute  of 
Dental  and  Craniofacial  Research  Spue  iai 
Emphasis  Panel  03-24,  Review  of  ROl 
Grants. 

Date:  December  10.  2002. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  jo  review  and  evaluate  uraril 
applications. 

Place:  45  Center  Drive.  Natt  her  BUig  . 
Conf  Rms.  A  St  D.  Belhesda.  .MU  20892. 
(Telephone  Conference  Call) 

Contact  Person:  H.  George  Hausch,  PhD. 
.Acting  Director.  4500  Center  Drive.  Natther 
Building.  Rm.  4A\44F.  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-2372, 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-20.  Review  ot  R44 
Grants. 

Date:  December  18,  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natrher  i)uilding. 
Conference  Room  C.  Bethesda.  MD  2UH')2. 
(Telephone  Conference  Call), 

Contact  Person  H  Peter  Zeldzowski.  PhD, 
Scientific  Review  Administrator.  Scientifif 
Review  Branch.  Division  of  Extramural 
Activities,  National  Inst,  of  Dental  and 
Craniofacial  Research.  National  Institutes  of 
Health.  45  Center  Dr..  Rm.  Belhesda.  MD 
20892-6402. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research.  .National  Institutes  of 
Health.  HHS) 

Dated:  October  18.  2002. 
La  Verne  Y.  Stringfleld. 

Director.  Office  of  Federal  .^dvisor\' 

Committee  Policy. 

IFR  Doc.  02-27188  Filed  10-24-02:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  w'hich 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  Center  for  Scientific 
Rfview  Special  Emphasis  Panel,  ZRGl  BIX'N 
5  02M;  Cell  Differentiation. 

Date  October  2.1  2002 

Time:  1  p.m.  lo  2:;iO  p.m 

Agenda.  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Ro<]kledge  2,  Bethesda.  MD 
20892.  (Telephone  Confereni  e  Call). 

Contact  Person:  Sherrv  L.  Sluesse,  FhU. 
Snentifit  Re\  iew  Administrator.  Divisicm  of 
Clinic  .il  and  Populrttinn-Based  Studies. 
('t'liter  for  Scientifii   Keview,  National 
Institutes  of  Health.  h7()l  Rockledge  Drive. 
Room  5188.  MSC  784fi,  Bethesda.  MD  20H<J2. 
(301)  43.5-1785,  stuesses'acsr. nih.gov 

This  notice  is  being  published  less  than  15 
(lavs  prior  to  the  meeting  due  to  the  timing 
liitiitations  imposed  bv  the  review  and 
funding  (  V(  le. 

Same  of  Committee:  Center  for  Scientific 
Review  Spw:ial  Emphasis  Panel,  ZRCl  IFCN- 
4  (05)  Neurosciences-Chronic  Pain. 

Date  October  24,  2002 

Time:  12  p.m.  to  1  p  m. 

Agenda.  To  review  and  evaluate  grant 
applications 

Place  NIH.  Rockledge  2.  Bethesda.  MD 
208')2.  (Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844.  Bethesda,  MD  2f)H')2,  (301)  435- 
1255 

This  notic:e  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee^Cenler  for  Scientific 
Review  Special  Emphasis  Panel.  ZRCl  (AH 
(03)S  .Mdosterone  &  CV  damage. 

Date:  October  29,  2002 

Time:  2  p.m.  to  3:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person  Russell  T  Dowell.  PhD, 
Scientific  Review  ,-\dministratiir.  C:enter  for 
Scientifii  Review.  National  Institutes  of 
Health,  h701  Rockledge  Drive.  Room  4118. 
MSC  7818.  Bethesda.  MD  20892,  (301)  435- 
1169.  dowellr^ldrg. nih.gov. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Mitoc  hondria  in  Cancer  Therapy. 
Date  November  5.  2002. 
Time  11:30  a.m  to  1  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call), 

Contact  Person:  Elaine  Sierra-Rivera,  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rot  kledge  Drive,  Room  4136. 
MSC:  7804.  Bethesdd.  MD  208')2.  (301)  4:t.^i- 
1179.  nverse^jicsr  nih  gov 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  l)v  ihf  review  and 
funding  c:ycle. 

Name  of  Committee:  Cenler  for  Scientific 
Review  Spf<  iai  Emjihasis  Panel,  Small 
Business:  liilei  tious  Diseases  and 
Microbiology. 

Date:  November  6-7.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:To  review  ;ind  evaluate  grant 
applications. 

Plai  e  Hdlidav  Inn,  5520  VVisi  onsin 
Avenue,  Chew  Ch.lsi-,  .MD  2(1815 

Cont(u  t  Person:  .M.in.in  W.k  htcl,  PhD. 
Scientific  Review  ,\dininistralnr,  Onter  for 
Scientifii  Review,  Natioiial  Institutes  of 
Health.  6701  Roc  kledge  Drive,  Room  4182, 
M.SC  7808,  Bethesda,  MD  20892.  (301)  435- 
1148. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee  Center  for  Scientific 
Review  Spei  ial  Emphasis  Panel.  Small 
Business:  Biodefense  and  Therapeutics. 

Date:  November  6-7,  2002. 

Time  8  30  am.  to  5  p.m 

Agenda:  Tu  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  5520  Wisi onsin 
Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person  Jeanne  N.  Ketley.  PhD, 
Scientific  Review  .Administrator.  Center  for 
Scientifii  Review.  National  Institutes  of 
Healtfi,  6701  Rm  kledge  Drive,  Room  4186, 
MSC  -80H    Hethesda,  .MD  20892.  (301)  435- 
1 150.  Kftlf\r'i  ^r  nih  yov 

This  niitii  f  IS  hfiiig  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee  Center  for  St  ientific 
Review  Spe(  lal  Emphasis  Panel,  ZRtil  SSS2 
POl  Engineering  Eii/vme  Spei  itii  itv. 

Date  November  7,  2002 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton.  8400 
Wisconsin  .Avenue,  Bethesda.  MD  20814 

Contiii  t  Persnn   Prabha  L  .Atreva.  PhD. 
Scientifii   Review  .Administrator,  Center  tor 
Scientifii   Review,  National  Institutes  of 
Health,  6701  Rix  kledge  Drive,  Room  5156. 
M.SC  7842.  Bethesdd,  MD  2(J892,  (301)  435- 
8367,  o/revo/)"(  v;  nih  gov 

Name  lit  Commitirr  Cardiovascular 
Scieni  -'s  lntrv)i.itc(i  Review  Croup. 
Cardin\,isi  iiliir  Stiidv  .Section 

Dafe  Nov.  niher  7-8.  2002. 

Time  8  ,i.iii   to  5  p.m. 

Agenda  To  review  and  evaluate  grant 
applii  alums. 

Place:  Holiday  Inn  CJeorgetown.  2101 
Wisconsin  .Avenue.  NW  .  Washington.  DC 
20007 

Conta(  t  Person  Cordon  1.  lohnson.  PhD, 
Scientifii  Review  .Administrator.  Center  for 
Scientifii  Review.  National  Institutes  of 
Health   6701  Rockledge  Drive,  Room  4136, 
M.S(    -802.  lielhesda.  MD  20892.  (301)435- 
1212.  i<ihns(ing<":i  sr  nih.gov 

Same  of  Committee  t:enter  for  Scientific 
Review  Spet  i.il  Emphasis  Panel.  ZRCl  SSS- 


6  (lO)-B  Chemistry/Biophysics  SBIR/STTR 
Panel. 

Date:  Novemlier  7-8,  2002. 

Time:  8:30  a.m.  to  5  p.m 

AgendaTo  review  and  ev.ilii.ite  grant 
applii  ations. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Avenue.  NW..  Washington.  DC:  20037. 

Contutt  Person:  V'onda  K.  Smith.  PhD, 
Scientific  Review  .Administrator,  Center  for 
Scientific  Review,  .National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172. 
MSC  7806.  Bethesda.  MD  20892.  (301)  435- 
1 789.  smithvo&csr.nih.gov. 

Nome  of  (Mmmitlee:  Outer  lor  Scientific 
Review  Special  Emphasis  Panel,  ZRCil  SSS- 
0  (10)  B:Small  Business. 

Date  November  7,  2002. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda-  To  review  and  evaluate  grant 
applications. 

Place  Holiday  Inn  (leorgetown.  2101 
Wisconsin  .Avenue.  NW.,  Washington,  DC 
20007 

Contact  Person  Chhanda  L,  Cianguly.  PhD. 
Scientifii  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5156, 
MSC  7842,  Bethesda,  MD  20892.  (301)  435- 
1 739,  gangulyc@csr.nih.gov 

Same  of  Committee:  Social  Sciences. 
Nursing.  Epidemiology  and  Methods 
Integrated  Review  Croup.  Epidemiology  and 
Disease  Clontrol  Subcommittee  2.  Cancer 
Epidemiology. 

Date:  November  7-8.  2002. 

7'ime  8:30  a.m.  to  4:30  p.m. 

.■\genda:  To  review  and  evaluate  grant 
.ipfilications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisi  onsin  Avenue.  Bethesda.  MD  20814. 

Confarf  Person:  Denise  Wiesch  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3150. 
MSC  7770,  Bethesda,  MD  20892.  (301)  435- 
0684. 

Same  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  (iroup.  AIDS  and 
Related  Research  7. 

Date  November  7-8,  2002, 
Time  8:30  a.m.  to  6  p.m. 

Agenda  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  (Georgetown.  2101 
Wisconsin  Avenue.  NW..  Washington.  DC; 
20007 

Contact  Person:  Ranga  V.  Srinivas,  PhD. 
Scientific  Review  .Administrator,  Center  for 
Scientifii  Review,  National  Institutes  of 
Health.  6701  Roi  kledge  Drive.  Room  5222. 
M.SC  7852.  Bethesda.  MD  20892.  (301)  435- 
1 167.  sr;n;vor@csr.n/77.gov. 

Same  of  Committee:  Clenter  for  Scientific 
Review  Special  Emphasis  Panel.  Reparative 
Medicine  ZRCl  SS.S-M  02. 
Date  November  7.  2002. 
7'ime   11  a.m.  to  12  p.m. 
Agenda:^^!  review  and  evaluate  grant 
applii;ations. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
.Avenue,  Bethesda,  .MD  20814 

Contact  Person:  lean  D.  Sipe.  PhD, 
Scientific  Review  Administrator,  C^enter  tor 
Si:ienlifii   Review,  National  Institutes  of 
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Health,  6701  Rockledge  Drive,  Room  4106, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1743,  sipej@csT.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Reparative 
Medicine  BRPs  (PA-02-010)  ZRGl  SSS-M 
03. 

Date:  November  7-8,  2002. 

Time:  2  p.m.  to  6  p.m. 

Agenda:  To  review  ancf  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Jean  D.  Sipe,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4106, 
MSC  7814,  Bethesda,  MD  20892-7814,  (301) 
435-1743,  sipej@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
O  (13]B:  Small  Business. 

Date:  November  7,  2002. 

Time:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Chhanda  L.  Ganguly,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5156, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1739.  gangulyc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
SNEM-5  02M  Member  Conflict: 
Epidemology. 

Date:  November  8,  2002. 

Time;  8  a.m.  to  5  p.m. 

i4genda.To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Ann  Hardy,  DRPH, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3158. 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0695,  hardyan@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  CCVS 
01:  Clinical  CV  Science. 

Date:  November  8,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Russell  T.  Dowell,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Rm.  2180, 
MSC  7818,  Bethesda.  MD  20892,  (301)  435- 
1850,  dowellr@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SSS- 
O  12  (B):  Small  Business. 

Date:  November  8,  2002. 

Tj'me:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW,,  Washington,  DC 
20007. 

Contact  Person:  Chhanda  L.  Ganguly.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5156, 
MSC  7842,  Bethesda,  MD  20892.  (301)  435- 
1739.  gangulyccsr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Cardiovascular  Response  to  Psychological 
Stress. 

Date:  November  8,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Jeffrey  W.  Elias.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3170, 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0913,  eliasi@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  New 
Therapeutic  Approaches  in  Cancer. 

Date:  November  8,  2002. 

Time:  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4136. 
MSC  7804,  Bethesda.  MD  20892.  (301)  435- 
1779,  riverse@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Vision 
Sciences. 

Date:  November  8,  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  |ohn  Bishop.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5180. 
MSC  7844,  Bethesda.  MD  20892.  (301)  435- 
1250. 

Name  of  Committee:  Center  for  .Scientific 
Review  Special  Emphasis  Panel. 
Atherosclierosis  in  Mutant  Mice. 

Date:  November  8.  2002. 

Tin^:  3  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Joyce  C.  Gibson.  DSC. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4172. 
MSC  7804.  Bethesda.  MD  20892,  (301)  435- 
4522,  gibsonj@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306:  93.333.  Clinic;al  Research.  93.333, 
93.337.  93.393-93.396.  93.837-93.844, 


93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 
Dated:  October  18.  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-27190  Filed  10-24-02;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-43] 

Facilities  To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  October  25.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262. 
451  Seventh  Street  SW.,  Washington. 
DC  20410;  telephone  (202)  708-1234: 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12.  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless. 

Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated;October  17.  2002. 
John  D.  Garrity 

Director.  Office  of  Special  Seeds  Assistance 

Programs. 

[FR  Doc.  02-26893  Filed  10-24-02:  8:45  am] 

BILUNG  CODE  4210-29-M 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  General  Management  Plan 
(GMP),  Everglades  National  Park,  FL 

summary:  L'ndtT  thf  priivi>inns  nt  thf 
Ndtional  Envirniimt'ntal  Policv  Ac  t  nt 
1969.  the  Nddonal  Pdrk  .Scrviip  is 
preparing  a  General  Mdnat^ement  Plan 
and  Environmontdl  Impact  Statement 
(GMP'EIS)  for  Everglades  Natmnal  Park, 
Florida 

The  park's  current  Mastrr  Fhin. 
approved  in  1979.  is  no  longer  adequate 
to  address  the  [jolicv  and  operational 
issues  now  facing  Everglades  National 
Park.  Conditions  have  changed  over  the 
last  23  vears.  and  that  plan  does  not 
provide  sufficient  direction  for 
protecting  natural  and  cultural 
resources  and  offering  high  quality 
visitor  opportunities.  The  Master  Plan 
predates  the  Everglades  National  Park 
Prote(  tion  and  E.xpansion  Act  ot  1989. 
which  increased  the  park  bv  109. ()()() 
acres  and  directed  further  protei  tion  ot 
valuable  ecological  resources.  The  (JMP/ 
EIS  will  identifv  an  overall  direction  for 
park  management  for  the  next  20  years 
bv  clearlv  prescribing  desired  types  and 
levels  of  resr)urce  conditions  and  visitor 
experiences  to  he  achieved  throughout 
the  park 

Determination  ofwh.it  shmild  be 
achieved  will  be  ba.sed  on  fview  ot 
park  legislation.  pur()ose,  signiti(  .uu  >■ 
and  special  mandates,  anti  the  l)od\  of 
laws  and  policies  directing  park 
management 

The  National  Park  Ser\'ice  is  uuti.itmg 
the  scoping  process  for  the  dMP/EIS   In 
cooperaticm  with  Indian  tribes.  lo(  al. 
state,  and  other  federal  agencies,  and  the 
public,  the  plan  will  t orrec  t  existing 
management  defic;iencies  bv 
determining;  desired  natural  and 
cultural  resource  conditions, 
management  pre.scriptions  for  all  areas 
of  the  park,  carrving  capacities  for 
resources  and  visitor  use.  appropriate 
types  and  levels  of  development  and 
recreational  use.  and  new  opportunities 
for  working  cooperatively  with 
neighboring  ccjmmunities 

Specific:  issues  that  will  be  addressed 
in  the  GMP'EIS  will  be  determined  bv 
analyzing  input  from  the  Indian  tribes, 
public;  local,  state  and  other  federal 
agencies;  public  and  private 
organizations  with  an  interest  in 
Everglades  National  Park;  and  park  staff 
The  issues  determined  to  be  significant 
will  guide  development  of  alternatives 
for  future  management  of  Everglades 
National  Park  and  will  provide  the 


framework  for  analvzing  the  impacts  of 
the  pro[)osed  alternatives 
DATES:  To  determine  the  scope  of  issues 
to  be  addressed  in  the  GMP/EIS  and 
identif\  pertinent  issues  ri'lated  to  the 
pro|ect.  an  introductorv  GMP  newsletter 
th.it  includes  a  public  respcmse  form 
will  be  distributed  to  the  public  in 
September  2002.  In  additicm.  public 
s(  oping  meetings  will  be  held  in  the 
Pall  of  2002.  Public  notice  of  the 
spec  ific  dates,  times,  and  locations  of 
the  meetings  will  be  provided  in  the 
newsletter,  .innounced  in  local  media, 
ami  posted  on  the  Internet  at  http:// 
www  nps.iinv/f'vt'r/ planning/index. htm 
At  ed(  h  public  scoping  meeting 
representatives  of  the  National  Park 
Service  will  be  available  to  discuss 
issues,  concerns,  and  other  matters 
rt'ldted  to  the  (IMP  project 
ADDRESSES:  Additioodl  comments  or 
recjuests  to  be  placed  on  the  mailing  list 
should  be  dddressed  to  Superintendent. 
Everglddes  Ndtiondl  Pdrk.  Attention; 
Fred  Herlmg.  40001  State  Rd.  933fi. 
Homestead.  Florida  33034. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Merling.  Supervisor\  Park  Pldnner. 
Everglades  National  Park.  40001  State 
Road  9336.  Homestead.  FL.  33034. 
tel(^phone  305-242-7704.  Email; 
Fred  Herlinf^'ilnps.iiov. 

SUPPLEMENTARY  INFORMATION:  The  draft 
,uid  final  GMP'EIS  do(;uments  will  be 
distributed  to  all  known  interested 
parties  and  appropriate  agencies.  Full 
partii  ipatioii  bv  Indian  tribes,  federal, 
state,  .md  local  agencies  as  well  as  other 
concerned  organizations  and  privdte 
citizens  is  invited  throughout  the 
[ireparation  of  this  document.  At  least 
six  public  meetings  will  be  held  to 
initidte  the  gathering  of  input  for  the 
GMP/EIS  The  anticipated  meeting 
lo(  dtions  are:  Miami.  Florida  Keys. 
Florida  Gitv/Homestead.  Everglades 
Va\.\.  Naples,  dnd  VVdshington  DC'.  Dates. 
times,  and  locations  of  the  meetings  will 
he  (irovided  in  the  ntnvsletter, 
announced  in  local  media,  and  posted 
on  the  Internet  at  http://vuvw.nps.gov/ 
evpr/ plan  ninii/ index. htm. 

Everglades  Natiimal  Park  is  the  largest 
national  park  east  of  the  Rocky       • 
Mountains.  en(;ompassing  1.509,000 
acres  of  land  and  water  in  Dade, 
Monroe,  and  Gollier  counties.  Florida. 
The  park  includes  the  largest  designated 
wilderness  area  in  the  Eastern  United 
States,  totaling  1.296.500  acres. 
(Congress  called  for  the  park  to  be 
■permanentlv  reserved  as  a  wilderness," 
preserving  essential  primitive 
conditions,  including  the  natural 
dbundani;e,  diversity,  behavior,  and 
ecological  integrity  of  unique  flora  and 
fauna.  Located  at  the  interface  of 


temperate  and  subtropical 
environments,  the  park  has  a  great 
diversity  of  resources  including  our 
nation's  largest  sawgrass  prairie  and 
mangrove  ecosystem,  the  most 
significant  breeding  ground  for  tropical 
birds  in  North  America,  and  21 
federally-listed  threatened  and 
endangered  species.  The  park  has  over 
one  million  visitors  each  vear. 

The  GMP/EIS  will  identif\-  alternative 
management  approaches  based  on  the 
issues  identified  during  the  scoping 
phase  of  the  project.  The  GMP/EIS  will 
disclose  to  the  public  and  decision 
makers  the  environmental  consequences 
of  implementing  each  alternative 
management  approach.  After  reviewing 
the  consequences  and  listening  to 
public  concerns,  the  decision-makers 
will  select  a  preferred  alternative  that 
will  guide  management  of  Everglades 
National  Park  for  the  next  20  years.  The 
responsible  official  for  the 
Environmental  Impact  Statement  is  the 
Regional  Director,  National  Park 
Service,  Southeast  Region,  100  Alabama 
Street  SW,.  1924  Building,  Atlanta, 
Cieorgia  30303. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
w  ish  for  us  to  withhold  your  name  and/ 
or  address,  vou  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
(;onsider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspec:tion  in  their  entirety. 

Uatfd:  August  1.2002. 
Patricia  A.  Hooks, 

.  \(  f/ns,'  Hfiiiornil  Dirt'ctor.  Southeast  Region. 
,FK  Doi    l)2-272:"i()  Filed  l()-24-()2;  8:45  ami 
BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
bv  the  National  Park  Service  before 
October  5,  2002.  Pursuant  to  section 
60. 1 3  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
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Places,  National  Park  Service.  1849  C  St. 
NW.,  NC400,  Washington,  DC  20240;  by 
all  other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.  NW.,  8th  floor,  Washington 
DC  20005;  or  by  fax,  202-343-1836. 
Written  or  faxed  comments  should  be 
submitted  by  November  12,  2002. 

Paul  R.  Lusignan, 

Acting  Keeper  of  the  National  Register  of 
Historic  Places. 

GEORGIA 

Cobb  County 

Cowen.  Stephen  D.,  House,  4940  Cowen  Rd.. 
Acworth,  02001299 

KANSAS 

Cloud  County 

Glasco  Downtown  Historic  District,  Roughly 
along  Main  St.  from  Railroad  Av.  to  Fisher 
St.,  and  Along  Railroad  Ave  and  Fisher  St. 
bet  Main  and  Buffalo  Sts.,  Glasco, 
02001307 

Shawnee  County 

Holliday  Park  Historic  District  I.  Roughly 

bounded  by  10th  Ave..  Taylor,  Polk. 

Huntoon,  Clay  and  Fillmore  Sts.,  Topeka, 

02001308 
Holliday  Park  Historic  District  II,  1009.  1015, 

1019,  1021,  1025.  1031.  1035  SW  Fillmore 

St..  Topeka.  02001.309 

MISSOURI 

Cole  County 

Broadway — Dunklin  Historic  District. 

(Southside  Munichburg,  Missouri  MPS) 

Most  of  600  Blk  of  Broadway,  and  the  200 

and  300  BIks  of  West  Dunklin  St.,  Jefferson 

City,  02001300 
Burch,  Nelson  C.  and  Gertrude  A..  House, 

(Southside  Munichburg,  Missouri  MPS) 

115  W.  Atchison  St.,  [efferson  City. 

02001302 
Burch,  Oscar  G.  and  Mary  H.,  House. 

(Southside  Munichburg,  Missouri  MPS) 

924  lefferson  St.,  lefferSon  City,  02001301 
Grove,  Claud  D  and  Berenice  Sinclair  Grove 

House.  505  E.  State  St.,  Jefferson  City, 

02001310 
Hess.  Philip,  House,  (Southside  Munichburg. 

Missouri  MPS),  714  Washington  St., 

Jefferson  City,  02001304 
Schmidt.  Charles  J.  and  Clara  B.  House. 

(Southside  Munichburg,  Missouri  MPS). 

215  W.  Atchison  St.,  Jefferson  City. 

02001303 
I'homas.  .Mbert  and  Wilhelmina,  House, 

(Southside  Munichburg,  Missouri  MPS). 

224  W.  Elm  St.,  Jefferson  City,  02001305 
Zueiidt.  William  E.  and  Frederica  M.,  House. 

(Southside  Munichburg.  Missouri  MPS). 

920  Jefferson  St.,  Jefferson  City,  02001306 

Lincoln  County 

Soil  Erosion  Nursery.  United  States 

Department  of  Agriculture,  2803  N  MO  79. 
Elsberrv,  02001311 


New  York 
Columbia  County 

Requa  House,  9  Requa  Rd..  Stuyvesant, 
02001325 

Delaware  County 

West  Kortright  Presbvlerian  Church.  49  \V. 
Korlright  Church  Rd..  West  Knrtright, 
02001326 

Erie  County 

Hellenic  Orthodox  Church  of  the 

Annunciation.  Address  Restricted.  Buffalo. 
02001329 

Jefferson  County 

Holland  Library,  7  Market  St.,  Alexandria 
Bay,  02001330 

Livingston  County 

Williamsburg  Cemetery.  Abe!  Rd..  Hampton 
Corners,  02001328 

Montgomery  County 

Pawling  Hall,  86  Pawling  St.,  Hagaman. 
02001331 

Niagara  County 

Bixbv,  Constant  Rilev  W.,  House.  2888 
Carmen  Rd.,  Hartland.  0200ir.V.i 

Bradley.  Amzi,  Farmstead.  8915  Bradley  Rd.. 
Hartland.  020013;<2 

Newton,  Philo  Cobblestone  House. 

(Cobblestone  Arc:hitec:ture  of  New  York 
.State  MPS),  3573  Wruck  Rd..  Hartland, 
02001334 

Oneida  County 

Deansboro  Railroad  Station.  2707  NY  315, 
Deansboro.  02001327 

Ulster  County 

Dubois — .Sarles  Octagon.  16  South  St.. 

Marlboro.  02001322 
House  at  184  Albany  .Avenue,  (.Mbiuiy 

Avenue.  Kingston.  I  Mster  Counts .  New 

York  MPS).  184  .Mbanv  ,-\ve..  Kingston. 

02001317 
House  at  313  Albany  A\enue.  [.'Mbany 

.Avenue,  Kingston.  I'lster  County.  New 

York  MPS).  313  Albany  Ave..  Kingston. 

02001313 
Hou.se  at  322  Allwny  .Avenue.  (.Albimy 

Avenue.  Kingston.  I'lster  County.  New 

York  MPS).  322  .Mhany  Ave..  Kingston, 

02001318 
House  at  322  .Albany  .Avenue.  (.Albany 

,A\'enue.  Kingston.  Ulster  County,  New 

York  MPS).  322  Albany  Ave..  Kingston. 

02001319 
Kirkland  Hotel.  2  .Main  St.,  Kingston. 

02001  ;i23 
Pavne.Col,  Oliver  H.i/ard,  Kstdle,  fS  9\V, 

Esopus.  020(11324 
Reformed  Protestainl  Dutch  Churc  h  ot  KIstie 

Esopus.  764  r.S.  9VV.  Esojjus.  02001. -^21 
Sharp  Burial  Ground.  (Albain  .A\eiuie. 

Kingston,  Ulster  Counlv.  New  '"I'ork  MPS). 

Albany  Ave..  Kingston.'  ()200i;t20 
Smith.  George  |..  House.  (.Albanv  .Avenue. 

Kingston.  Ulster  County.  New  York  MPS). 

109  Albany  Ave..  Kingston.  02()0i:il6 
Smith,  lohn.  House,  (Allianv  .A\enui!. 

Kingston.  Ulster  Countv,  New  ^'ork  .MPS). 

103  Albany  Ave..  Kingston.  02()0i:il5 
Ten  Broeck,  Jacob.  Stone  House.  (.\lban\ 

.Avenue.  Kingston.  Ulster  ("ountv.  New 


York  MPS).  169  Albany  Ave..  Kingston, 
02001312 

PENNSYLVANIA 

Fayette  County 

Aaron  Building.  I'ittshurgh  .Si   hihI  .Apple  St., 

ConnellsviUe.  0200i:i3(. 
Colonial  National  Bank  Building.  101  E. 

Crawford  St,,  flonnellsville.  02001  :i:i7 
McClenalhan.  |.C:..  Dr..  House  and  Ofbi  e.  134 

S.  Pittsburgh  St..  ConnellsviUe.  02001135 

TENNESSEE 

Davidson  County 

Oglesb\  School.  5724  tdmondson  Pike, 
Nashville.  02001340 

Overton  County 

Alpine  Institute.  TN  52.  Alpine,  02001, ■t:f9 

Warren  County 

First  Methodist  C;hur(  h.  200  U.  .Main  St.. 
McMinnville.  02001341 

Weakley  County 

First  Christian  Chun  h.  Ccillege  St..  Gleason. 
02001338 

VERMONT 

Windham  County 

First  Congregational  (^hurc  h  and 

Meetinghouse.  (Religious  Buildings.  Sites 
and  Structures  in  X'ermonI  MI'S),  Near  ic:l. 
ot  VT  30  and  \T  35.  lownshend.  02001344 

Windsor  County 

Saddlebow  Farm.  2477  Gold  C'(jast  Rd.. 
Bridgewater.  02001345 

WISCONSIN 

■yCrawford  County 

Commercial  Hotel.  2111  \\    Bl.ii  kh.iuk  Ave.. 
Prairie  du  Chien,  0201)1  :H2 

Dane  County 

\Vis(  opsin  Wagon  Compaiu  F.ii  tory.  602 
Railroad  St.,  Madison,  1)201)  IH.r 

|FK  Uoi  ,  02-27246  Filed  lll-.;4-(l.:,  H  45  ami 
BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  UCLA  Fowler  Museum  of 
Cultural  History,  University  of 
California,  Los  Angeles,  Los  Angeles, 
CA 

AGENCY:  National  Park  Service,  Interior 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  .Act 
(NAGPRA).  2.5  U.S.C.  300.5.  .Se( .  7,  id 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  LJGI.A  Fowler 
Museum  of  Cultural  Histor\',  I'nivcrsitv 
of  California,  Los  Angeles.  Los  .Anjioles. 
CA,  that  meet  the  definition  of 
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"unassociated  funerarv  objects"  under 
25  U.S.C.  3001 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003.  Sec.  5  (d){3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  cultural  items  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

In  1965.  33  unassociated  funerary 
objects  were  removed  from  the  Rancho 
site  (CA-RIV-364).  a  documented 
cremation  and  burial  site.  Riverside 
County.  CA.  by  Dr.  Joseph  L  Chartkoff. 
The  objects  are  21  Tizon  Brown  pottery 
sherds.  1  lathe-turned  ink  bottle.  3  glass 
fragments.  1  basalt  core,  I  unmodified 
basalt  flake.  1  unmodified  stone  flake.  1 
brass  button.  1  burned  deer  bone.  1 
porcelain  plate  fragment,  and  2 
unmodified  quartz  flakes  Dr  ('hartkoff 
donated  these  cultural  items  to  the 
University  of  California.  Los  Angeles  the 
same  vear 

The  Rancho  site  (CA-RIV-364)  is  close 
to  the  present-day  Pechanga 
Reservation,  in  the  valley  of  Temecula 
Creek.  Geographical  location  and 
archeological  and  oral  traditional 
evidence  support  the  association  of  this 
site  with  precontact  and  historic  village 
sites  within  the  territory  of  the  Pechanga 
Band  of  Luiseno  Mission  Indians  of  the 
Pechanga  Reservation.  (California.  The 
site  is  well  known,  by  both  oral 
tradition  and  archeological 
documentation,  to  be  a  precontact  and 
postcontact  cremation  and  burial  site 
Members  of  the  Pechanga  Band  of 
Luiseno  Indians  Cultural  (Aimmiltee 
identified  the  artifacts  collected  there  as 
part  of  the  traditional  Luiseno  cremation 
and  memorial  offering  rites.  According 
to  Raymond  Basquez.  Chairperson  of  the 
tribal  ("ultural  Resources  Department. 
Elder,  and  traditional  religious  leader, 
when  traditional  cremation  practices 
gave  wav  after  contact  to  inhumation. 
Luiseno  peoples'  personal  possessions 
often  were  collected,  burned,  and 
placed  at  traditional  cremation/ 
cemeterv  areas.  Some  artifacts,  such  as 
the  plate  fragment,  broken  glass,  latht;- 
turned  inkbottle.  and  metal  button. 
appear  to  date  to  the  Spanish  or 
Mexican  period  (late  1700s-earlv  1800s) 
in  C]alifornia.  The  Tizon  Brown  pottery 
sherds  are  consistent  with  a  Late 
Prehistoric  and  historic  age. 

Officials  of  the  UCLA  Fowler  Museum 
of  Cultural  History  have  determined 
that,  pursuant  to  25  U.S.C.  3001,  Sec.  2 
(3)(B).  the  33  objects  listed  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 


at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  bv  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
spetific  burial  site  of  Native  American 
individuals.  Officials  of  the  UCLA 
Fowler  Museum  of  Cultural  History  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001.  Sec.  2  (2).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  unassociated  funerary  objects  and 
the  Pechanga  Band  of  Luiseno  Mission 
Indians  of  the  Pechanga  Reservation. 
CCalifornia 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  unassociated 
funerarv  objects  should  contact  Diana 
Wilson!  UCLA  NAGPRA  Coordinator, 
Office  of  the  Vice  Chancellor,  Research. 
University  of  California,  Los  Angeles, 
Box  951405,  Los  Angeles,  California 
90095-1405,  telephone  (310)  825-1864. 
before  November  25.  2002.  Repatriation 
of  the  unassociated  funerary  objects  to 
the  Pechanga  Band  of  Luiseno  Mission 
Indians  of  the  Pechanga  Reservation. 
California  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Officials  of  the  UCXA  Fowler  Museum 
of  Cultural  History  are  responsible  for 
notifving  officials  of  the  Pechanga  Band 
of  Luiseno  Mission  Indians  of  the 
Pechanga  Reservation.  California  that 
this  notice  has  been  published. 

D.iI.h!   S.-ptcmbiT  li.T,  2002 
KotHirl  Stearns. 

Manager.  National  NACiPRA  Program. 
!FK  n.M    02-2'24R  FiK-d  U}-24-()2.  H:4.t  am] 
BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Williamson  Museum.  Northwestern 
State  University,  Natchitoches,  LA 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriatum  Act  (NAGPRA),  25  U.S.C. 
3003.  Sec  5.  of  the  completion  of  an 
inventorv  of  human  remains  and 
associated  funerary  objects  in  the 
possession  of  the  Williamson  Museum, 
Northwestern  State  University, 
Natchotoches.  LA.  These  human 
remains  and  associated  funerary  objects 
were  removed  fr(jm  the  Colfax  Ferry  site 
(16-NA-15).  Rapids  Parish.  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 


U.S.C.  3003,  Sec.  5  {d){3).  The 
determinations  within  this  notice  are 
the  sole  responsibility  of  the  museum, 
institution,  or  Federal  Agency  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  the  Williamson  Museum 
professional  staff  and  representatives  of 
the  Tunica-Biloxi  Indian  Tribe  of 
Louisiana. 

In  1959-1960,  human  remains  were 
discovered  by  Dr.  Clarence  H.  Webb 
during  archeological  excavations  at  the 
Colfax  Ferry  site  (16-NA-15),  Rapids 
Parish,  LA.  While  most  of  the  human 
remains  were  left  in  situ,  the  remains  of 
seven  individuals  were  removed  by  Dr. 
Webb  and  donated  to  the  Williamson 
Museum  in  1991.  No  known  individuals 
were  identified.  The  74  associated 
funerary  objects  are  3  spoon  fragments. 
1  pewter  spoon  handle,  2  wrought  nails, 
19  cut  nails,  2  pair  of  scissors,  1  pin,  2 
iron  tools.  1  butcher  knife  handle,  1 
table  knife,  1  long  flattened  iron  tube,  1 
ferrous  can  (fragments),  1  ferrous  can  or 
kettle  (fragments).  10  wire  rim  can 
fragments,  1  brass  disc.  1  silver  earring 
dangle.  6  circular  silver  ornaments.  1 
peppermint  bottle,  2  French  glass 
bottles,  1  goblet  base,  2  cloth  fragments, 
3  gunflints.  1  lead  musket  ball,  1  quartz 
strike-a-lite.  1  can  of  vermillion,  1  flint 
flake,  1  triangular  chert  biface.  and  7 
European  ceramic  sherds  (banded  ware, 
blue-edged  ware,  cream  ware).  Dr.  Webb 
donated  other  items  from  the  Colfax 
Ferry  site  (16-NA-15)  to  the  Louisiana 
Division  of  Archaeology. 

The  funerary  objects  recovered  from 
the  Colfax  Ferry  site  (16-NA-15)  indicate 
that  these  human  remains  and 
associated  funerary  objects  were  most 
likely  interred  between  1764  and  1820. 
Historiographic  data,  oral  traditions, 
and  information  gained  in  consultation 
concerning  the  collection  indicate  that 
the  Colfax  Ferry  site  (16-NA-15)  is 
located  in  the  area  occupied  by  the 
Pascagoula  and  Biloxi  Indians  during 
the  late  18th  and  early  19th  centuries. 
Descendants  of  the  Pascagoula  and 
Biloxi  Indians  are  represented  by  the 
Tunica-Biloxi  Indian  Tribe  of  Louisiana. 

Officials  of  the  Williamson  Museum 
have  determined  that,  pursuant  to  25 
U.S.C.  3001,  Sec.  2  (9)  and  2  (10),  the 
human  remains  listed  above  represent 
the  physical  remains  of  seven 
individuals  of  Native  American 
ancestry.  Officials  of  the  Williamson 
Museum  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001.  Sec.  2 
(3)(A).  the  74  associated  funerary  objects 
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listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  a  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Williamson  Museum  have  determined 
that,  pursuant  to  25  U.S.C.  3001.  Sec.  2 
(2),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Tunica-Biloxi  Indian 
Tribe  of  Louisiana. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Pete  Gregory,  Director, 
Williamson  Museum,  Northwestern 
State  University,  Natchitoches,  LA 
71457,  telephone  (318)  357-4364,  before 
November  25,  2002.  Repatriation  of 
these  human  remains  and  associated 
funerary  objects  to  the  Tunica-Biloxi 
Indian  Tribe  of  Louisiana  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

The  Williamson  Museum  is 
responsible  for  notifying  the  Tunica- 
Biloxi  Indian  Tribe  of  Louisiana  that 
this  notice  has  been  published. 

Dated:  September  30,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[PR  Doc.  02-27249  Filed  10-24-02;  8:45  am] 
BILUNG  CODE  4310-70-S 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-1014-1018 
(Preliminary)] 

Polyvinyl  Alcohol  from  China, 
Germany,  Japan,  Korea,  and  Singapore 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Cormnission 
determines,  pursueint  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  (the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from 
China,  Germany,  Japan,  and  Korea  of 
polyvinyl  alcohol,  provided  for  in 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  The  Coixunission  also 
determines  that  imports  of  polyvinyl 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 


alcohol  from  Singapore  are  negligible 
and  therefore  its  investigation  with 
regard  to  Singapore  is  terminated 
pursuant  to  section  733(a)  of  the  Act.- 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  §207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  §207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce  of 
affirmative  preliminary  determinations 
in  the  investigations  under  section 
733(b)  of  the  Act,  or.  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  those  investigations 
under  section  735(a)  of  the  Act.  Parties 
that  filed  entries  of  appearance  in  the 
preliminary  phase  of  the  investigations 
need  not  enter  a  separate  appearance  for 
the  final  phase  of  the  investigations. 
Industrial  users,  and.  if  the  merchandise 
under  investigation  is  sold  at  the  retail 
level,  representative  consumer 
organizations  have  the  right  to  appear  as 
parties  in  Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  September  5.  2002,  a  petition  was 
filed  with  the  Commission  and 
Commerce  by  Celanese  Chemicals.  Ltd. 
of  Dallas,  TX  and  E.I.  du  Pont  de 
Nemours  &  Co.  of  Wilmington.  DE. 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  polyvinyl 
alcohol  from  China.  Germany,  Japan, 
Korea,  and  Singapore.  Accordingly, 
effective  September  5.  2002.  the 
Commission  instituted  antidumping 
duty  investigations  Nos.  731-TA-1014- 
1018  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  September  13,  2002 
(67  PR  58076).  The  conference  was  held 
in  Washington.  DC,  on  September  26. 
2002.  and  all  persons  who  requested  the 


-Commissioner  Lynn  M.  Bragg  dissenting. 


opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  October 
21 ,  2002.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3553  (October  2002),  entitled  Polyvinyl 
Alcohol  from  China,  Germany.  Japan. 
Korea,  and  Singapore:  Investigations 
Nos.  731-TA-1014-1018  (Preliminary). 

By  order  of  the  C;onimission. 

Issued;  October  22.  2002. 
Marilyn  R.  Abbott, 
Serrptar\  to  the  Commission. 
|FR  Doc.  02-27229  Filed  10-24-02:  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act,  the 
Clean  Air  Act,  the  Comprehensive 
Environmental  Respond, 
Compensation,  and  Liability  Act,  and 
the  Emergency  Planning  and 
Community  Right  To  Know  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  National  Cooperative 
Refinen'  Association.  Civil  Action  No. 
02-1 363 WEB,  was  lodged  on  October 
11,  2002.  with  the  United  States  District 
Court  for  the  District  of  Kansas.  The 
consent  decree  requires  defendants 
National  Cooperative  Refinery 
Association  to  perform  injunctive  relief, 
requiring  the  cleaning  and  removal  from 
service  of  two  oil  pipelines  and  to  pay 
a  total  of  $950,000  in  civil  penalties  by 
electronic  funds  transfer  to  the  United 
States  Department  of  Justice.  Mellon 
Bank. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environmental  and  Natural 
Resources  Division,  PO  Box  7611.  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  and  should  refer  to  United 
States  V.  National  Cooperative  Refinery 
Association,  DO)  Ref.  #90-5-1-1- 
06025. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attornev,  1200  Epic  Center,  301 
N,  Main.  Wichita.  KS  67202  and  at  U.S. 
EPA  Region  7,  901  N.  5th  Street,  Kansas 
City,  KS  66101.  A  copy  of  the  consent 
decree  may  als('  be  obtained  by  mail 
from  the  Consem  Decree  Library,  PO 
Box  7611,  U,S.  Department  of  Justice. 
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Washington.  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097.  phone  confirmation 
number  (202)  314-1547   In  rt>questing  a 
copv.  please  enclose  a  check  in  the 
amount  of  S12  00  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury 

Robert  Maher, 

Assistant  Section  Chief.  Environmental 

Enfoirenwnt  Section. 

IFR  Dor.  02-27220  Filed  10-24-02;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  293-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
I'.S.C.  552a).  notice  is  given  that  the 
Department  of  Justice  proposes  to  make 
a  minor  change  in  its  system  of  records 
entitled  'Corresptrndence  Management 
Svstems  (CMS)  for  the  Department  of 
Justice  (DOJ)."  DO[-003.  This  system 
was  originallv  published  on  lune  4. 
2001  (66  PR  29992);  the  correction 
notice  was  published  on  June  29.  2001 
(66  FR  34743).  The  final  rule  for  DC))- 
003  was  published  August  8.  2001  (66 
FR  41445);  the  correction  notice  was 
published  on  August  17.  2001  (66  FR 
43308).  This  system  is  now  being 
modified  as  follows  and  will  be  effective 
October  25.  2002. 

The  Department  is  retaining  the 
entiretv  of  the  previously  published 
notice  and  rule.  There  is  only  one 
addition  to  the  notice  [n  the  preamble 
to  D{)I-003,  the  Department  lists  the 
notices  previously  published  by 
individual  Department  of  lustice 
components  that  are  now  covered  by 
DOI-003  This  modification  adds  to  that 
list  the  following  notice  of  svstem  of 
records:  Office  of  the  Pardon  Attorney. 
"Miscellaneous  Correspondence  File." 
fUSTlCE/OPA-002  (58  FR  6981. 
Februan,  3.  1993) 

A  notice  to  remove  OPA-002  from  the 
Department's  compilation  of  Privacy 
Act  systems  of  records  is  published  in 
today  s  Federal  Register 

Therefore,  the  Privacv  Act  notic;e  for 
the  Office  of  the  Pardon  Attorney  (OP A). 
"Miscellaneous  Correspondence  File. 
OPA-002".  is  added  to  the  notice  of  the 
DOIs  Correspondence  Management 
File.  DOI-003  " 

Dntfti   Oi  liilifT  1'..  2(H)2 
Robert  F.  Diegelman. 
Acting  Assistant  Attorney  General  for 
Administration 

IFR  [)()(    02-27218  Filed  10-24-02;  8:45  ani| 
BIUJNC  CODE  4410-29-P 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  294-2002] 

Privacy  Act  of  1974;  Removal  of  a 
System  of  Records 

I'ursuant  to  the  provisions  of  the 
Privacy  Act  1974  (5  U.S.C,  552a),  notice 
is  given  that  the  Department  of  Justice, 
Office  of  the  Pardon  Attorney  (OPA)  is 
removing  a  system  of  records,  entitled 
"Miscellaneous  Correspondence  File, 
OPA-002."  This  system  of  records  was 
last  published  February  3.  1993  (58  FR 
6981). 

The  reason  for  the  removal  of  the 
notice  for  OPA-002  is  that  this  system 
of  r(H;ords  notice  is  being  incorporated 
into  the  notice  for  the  "Correspondence 
Management  Svstem  (CMS)  for  the 
Department  of  justice  (DOJ),  DOJ-OOS," 
published  June  4,  2001  (66  FR  29992). 
with  correction  notic;e  published  June 
29,  2001  (66  FR  34743).  The  final  rule 
for  D()I-0()3  was  published  August  8. 
2001  (66  FR  41445),  with  correction 
notice  published  August  17,  2001  (66 
FR  43308) 

A  notice  to  modify-  DOI-003,  with  the 
addition  of  the  notice  of  the  Office  of 
the  Pardon  Attcjrney's  "Miscellaneous 
t]orrespondence  File."  is  being 
published  in  today's  Federal  Register. 

Therefore,  the  "Miscellaneous 
Correspondence  File.  OPA-002'  is 
removed  from  the  Departments 
compilation  of  Privacy  Act  systems  of 
records. 

licit. mI   ()(  tiiher  15.  2002. 
Robert  F.  Diegelman. 
Actin)^  Assistant  Attorney  General  for 
Admtnistratiun 
IFK  Dim    02-27219  Filed  10-24-02;  8:45  am) 

BILUNG  CODE  4410-29-P 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 

[OAG  103F;  A.G.  Order  No.  2623-2002J 
RIN  110&-AA81 

Guidelines  for  the  Campus  Sex  Crimes 
Prevention  Act  Amendment  to  the 
Jacob  Wetterling  Crimes  Against 
Children  and  Sexually  Violent  Offender 
Registration  Act 

agency:  Department  of  Justice. 
ACTION:  Final  guidelines. 


summary:  The  United  States  Department 
of  lustice  is  publishing  Final  Guidelines 
to  implement  an  amendment  to  the 
lacob  Wetterling  Crimes  Against 
Children  and  Sexually  Violent  Offender 
Registration  Act  enacted  by  the  Campus 
Sex  Crimes  Prevention  Act. 


EFFECTIVE  DATE:  October  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 

Camille  Cain,  Deputy  Director  for 
Programs,  Bureau  of  [ustice  Assistance, 
810  Seventh  Street  NW.  Washington. 
D.C.  20531.  Telephone:  (202)  514-6278. 
E-mail:  cainc@ojp.usdoj.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
170101  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994,  Pub,  L. 
103-322.  108  Stat.  1796,  2038  (codified 
at  42  U.S.C.  14071)  contains  the  |acob 
Wetterling  Crimes  Against  Children  and 
Sexually  Violent  Offender  Registration 
Act  (the  "Wetterling  Act").  The 
Wetterling  Act  sets  minimum  national 
standards  for  state  sex  offender 
registration  and  community  notification 
programs,  and  directs  the  Attorney 
General  to  issue  guidelines  for  such 
programs.  The  current  Wetterling  Act 
guidelines  were  published  in  the 
Federal  Register  at  64  FR  572  (Jan.  5. 
1999).  with  corrections  at  64  FR  3590 
(Jan.  22.  1999).  States  that  fail  to  comply 
with  the  Wetterling  Act's  requirements 
(as  implemented  and  explained  in  the 
Attorney  General's  guidelines)  are 
subject  to  a  mandatory  10%  reduction  of 
the  formula  grant  funding  available 
under  the  Edward  Byrne  Memorial  State 
and  Local  Law  Enforcement  Assistance 
Program  (42  U.S.C.  3756).  which  is 
administered  by  the  Bureau  of  Justice 
Assistance  of  the  Department  of  Justice. 

Subsequent  to  the  publication  of  the 
current  Wetterling  Act  guidelines. 
Congress  amended  the  Wetterling  Act  in 
the  Campus  Sex  Crimes  Prevention  Act 
(the  "CSCPA"),  Pub.  L.  106-386,  div.  B, 
§  1601.  114  Stat.  1464.  1537  (2000).  The 
CSCPA  provides  special  requirements 
relating  to  registration  and  community 
notification  for  sex  offenders  who  are 
enrolled  in  or  work  at  institutions  of 
higher  education.  The  CSCPA 
amendment  to  the  Wetterling  Act  takes 
effect  two  years  after  its  enactment  date 
of  October  28.  2000. 

Supplementary  guidelines  are 
necessary  to  take  account  of  the  CSCPA 
amendment  to  the  Wetterling  Act.  On 
March  8.  2002,  the  U.S.  Department  of 
lustice  published  Proposed  Guidelines 
in  the  Federal  Register  (67  FR  10758) 
for  that  purpose. 

Summary  of  Comments  on  the  Proposed 
Guidelines 

Following  the  publication  of  the 
Proposed  Guidelines,  the  Department 
received  several  comments,  all  of  which 
were  carefully  considered  in  finalizing 
the  guidelines.  A  summary  of  the 
comments  and  responses  to  them  are 
provided  in  the  following  paragraphs. 
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A.  Availability  of  Information  to  the 
Campus  Community 

A  number  of  comments  noted  that  the 
Proposed  Guidelines  did  not  discuss  the 
requirement  imder  the  CSCPA  that 
information  concerning  the  presence  of 
registered  sex  offenders  be  made 
available  to  campus  communities,  and 
recommended  that  this  requirement  be 
articulated  more  clearly  in  the  Final 
Guidelines.  Comments  to  this  effect 
were  received  from  Senator  Jon  Kyi,  the 
sponsor  of  the  CSCPA,  and  from  Daniel 
S.  Carter,  Senior  Vice  President  of 
Security  On  Campus,  Inc. 

This  issue  was  not  addressed  at  length 
in  the  Proposed  Guidelines  because 
responsibility  for  implementation  of  the 
CSCPA  is  divided  between  the  Attorney 
General  and  the  Secretary  of  Education, 
and  this  issue  relates  to  federal 
education  law  amendments  that  are 
within  the  purview  of  the  Secretary  of 
Education. 

In  part,  the  CSCPA  added  a  new 
subsection  to  the  Wetterling  Act,  42 
U.S.C.  14071(j),  which  requires  states  to 
obtain  information  concerning 
registrants'  enrollment  or  employment 
at  institutions  of  higher  education,  and 
to  provide  this  information  to  campus 
police  departments  or  other  appropriate 
law  enforcement  agencies.  The  Attorney 
General  is  responsible  for  issuing 
guidelines  relating  to  the  Wetterling  Act 
amendment  of  the  CSCPA  as  part  of  his 
general  responsibility  for  the  issuance  of 
guidelines  imder  the  Wetterling  Act.  See 
42  U.S.C.  14071(a).  The  detailed 
discussion  in  the  Proposed  Guidelines 
was  accordingly  limited  to  the  portions 
of  the  CSCPA  that  affect  the  Wetterling 
Act.  The  Proposed  Guidelines 
explained:  "These  guidelines  relate 
solely  to  the  provisions  of  the  CSCPA 
that  amended  the  Wetterling  Act,  and 
hence  affect  state  eligibility  for  full 
Byrne  Grant  funding." 

The  Proposed  Guidelines,  however, 
also  noted:  "In  addition  to  adding 
subsection  (j)  to  the  Wetterling  Act,  the 
CSCPA  amended  federal  education  laws 
to  ensure  the  availability  to  the  campus 
community  of  information  concerning 
the  presence  of  registered  sex 
offenders."  67  FTl  at  10759.  The 
Department  of  Education  is  responsible 
for  the  issuance  of  regulations  relating 
to  those  laws. 

The  CSCPA's  education  law 
amendments  include  the  addition  of  a 
new  provision,  section  485(fJ(l)(I)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C, 
1092(f)(l)(I)).  This  provision  requires  a 
statement  advising  the  campus 
community  where  it  can  obtain  the 
information  identifying  registered  sex 
offenders  who  are  enrolled  or  employed 


at  the  institution  of  higher  education — 
information  that  the  state  is  required  to 
provide  to  the  campus  police 
department  or  other  appropriate  law 
enforcement  agency  pursuant  to  42 
U.S.C.  14071(j): 

(I)  A  statement  advising  the  campus 
community  where  law  enforcement  agency 
information  provided  by  a  State  under 
section  170101(j)  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of  1994 
(42  U.S.C.  14071(j)),  concerning  registered 
sex  offenders  may  be  obtained,  such  as  the 
law  enforcement  office  of  the  institution,  a 
local  law  enforcement  agency  with 
jurisdiction  for  the  campus,  or  a  computer 
network  address. 

In  addition,  the  CSCPA  added  a 
provision  to  section  444(b)  of  the  Family 
Educational  Rights  and  Privacy  Act  of 
1974  (20  U.S.C.  1232g(b)(7)(A}),  which 
specifies  that  that  Act  does  not  prohibit 
educational  institutions  from  disclosing 
information  provided  to  them 
concerning  registered  sex  offenders. 

Thus,  under  the  CSCPA's  provisions, 
information  identifying  the  registered 
sex  offenders  at  an  institution  of  higher 
education  must  be  provided  to  the 
campus  police  department  or  other 
appropriate  law  enforcement  agency, 
and  the  campus  community  must  be 
advised  where  it  can  obtain  this 
information.  The  net  effect  of  these 
provisions  is  that  information 
identifying  the  registered  sex  offenders 
at  an  institution  of  higher  education 
must  be  made  available  to  the  campus 
community  by  some  means,  for 
otherwise  it  would  be  impossible  to 
comply  with  the  requirement  that  the 
campus  community  be  advised  where 
this  information  can  be  obtained.  The 
CSCPA  affords  discretion  concerning 
the  specific  means  by  which  this 
information  will  be  made  available  to 
the  campus  community,  and  indicates 
more  specifically  by  way  of  illustration 
that  permissible  options  would  include 
making  the  information  available  at  an 
appropriate  law  enforcement  office,  or 
making  the  information  available 
online.  See  20  U.S.C.  1092(fl(l)(I) 
(quoted  above). 

In  addition  to  the  special  provisions 
of  the  CSCPA  concerning  the 
availability  of  sex  offender  information 
to  campus  communities,  the  general 
community  notification  provision  of  the 
Wetterling  Act.  42  U.S.C.  14072(e)(2), 
applies  to  registered  sex  offenders  who 
are  enrolled  or  employed  at  institutions 
of  higher  education  just  as  it  applies  to 
other  registered  sex  offenders. 
Subsection  (e)(2)  requires  that  relevant 
information  be  released  concerning 
registrants  as  necessary  to  protect  the 
public.  The  Attorney  General's 
guidelines  for  the  Wetterling  Act 


explain  the  meaning  and  application  of 
this  requirement.  See  64  FR  572.  581- 
82. 

B.  Mandatory  or  Discretionary  Character 
of  the  CSCPA  s  Standards 

James  Thomas,  Executive  Director  of 
the  Peimsylvania  Commission  on  Crime 
and  Delinquency,  provided  comments 
on  behalf  of  the  Commonwealth  of 
Peimsylvania.  In  part,  the  comments 
suggested  that  the  CSCPA  does  not 
require  states  to  obtain  information 
concerning  registered  sex  offenders' 
enrollment  or  employment  at 
institutions  of  higher  education,  or  to 
provide  such  information  to  law 
enforcement  agencies. 

Pennsylvania's  comments  pointed  out 
that  42  U.S.C.  14071(j}(l)(A)  states  that 
persons  required  to  register  shall 
provide  notice  relating  to. their 
enrollment  or  employment  at 
institutions  of  higher  education  "as 
required  under  State  law."  and  that  42 
U.S.C.  14071(j)(l)(B)  provides  that  such 
persons  shall  report  changes  in  their 
enrollment  or  employment  status  "in 
the  manner  provided  by  State  law."  The 
comments  interpreted  these  phrases  to 
mean  that  the  states  have  discretion 
under  the  CSCPA's  standards  as  to 
whether  they  will  impose  such 
obligations  on  registrants  at  all.  In 
support  of  this  interpretation,  the 
comments  stated  that  other  federal 
statutes  uniformly  use  the  phrase  "as 
required  under  State  law  "  in  referring  to 
pre-existing  state  duties — citing  12 
U.S.C.  1813(m)(4);  15  U.S.C.  1612(d);  26 
U.S.C.  832(b)(7)(E)— rather  than  with 
the  intent  to  impose  a  new  federal 
obligation  on  states.  (Only  one  of  the 
cited  statutes  uses  the  exact  phrase  "as 
required  under  State  law '";  the  other  two 
use  "as  required  by  State  law.")  The 
comments  also  asserted  that  the  phrase 
"in  the  manner  provided  by  State  law" 
is  not  used  elsewhere  in  the  United 
States  Code. 

However,  the  phrase  "in  the  manner 
provided  by  State  law"  is  used  at  an 
earlier  point  in  the  Wetterling  Act  itself, 
as  part  of  a  provision  requiring  change- 
of-address  notice  bv  registrants. 
Specifically.  42  U.S.C.  14071(b)(4) 
provides  that  a  change  of  address  by  a 
person  required  to  register  under  the 
Wetterling  Act  shall  be  reported  by  the 
person  "in  the  manner  provided  by 
State  law,"  and  that  "State  procedures 
shall  ensure"  that  the  updated  address 
information  is  promptly  made  available 
to  an  appropriate  law  enforcement 
agency  and  entered  into  the  appropriate 
state  records  or  data  system.  This 
provision  does  not  mean  that  states  have 
discretion  under  the  Wetterling  Act's 
standards  as  to  whether  or  not  they  will 
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require  change  of  address  notice  by 
registrants,  but  onlv  conveys  state 
discretion  as  to  the  manner  in  vvhu  h 
this  notice  will  be  effected — for 
example,  specifying  which  particular 
agency  or  official  must  be  given  the 
notice.  See  64  FR  572.  580  (e.xplanalion 
of  42  U.S.C.  14071(b)(4)  in  Attorney 
General's  guidelines). 

In  parallel  fashion.  42  U.S.C. 
14071(|)(1)(B)  provides  that  a  change  of 
enrollment  or  employment  status  shall 
be  reported  by  the  person  "in  the 
manner  provided  by  State  law.  '  and 
that  "State  procedures  shall  ensure" 
that  the  updated  information  is 
promptly  made  available  to  an 
appropriate  law  enforcement  agency 
and  entered  into  the  appropriate  stale 
records  or  data  system.  The  similarity  of 
language  evidences  a  similarity  of 
legislative  intent.  Like  42  U.S.C. 
14071(b)(4).  42  U  S.C.  14071(i)(l)(B) 
conveys  state  discretion  concerning  the 
particular  manner  in  which  changes  in 
registration  information  will  be 
reported,  but  does  not  convey  discretion 
as  to  whether  or  not  the  reporting  of 
such  information  will  be  required  at  all. 

The  other  qualifying  phrase  noted  in 
Pennsylvania's  comments  appears  in  42 
U  S.C.'l4071(i)(l)(A).  which  says  that, 
in  addition  to  any  other  requirements  of 
the  VVetterling  .\ct.  a  person  who  is 
required  to  register  shall  provide  notice 
"as  required  under  State  law" 
concerning  enrollment  or  employment 
at  an  institution  of  higher  education  in 
the  state.  In  effect,  the  comments 
suggest  that  "as  required  under  State 
law"  should  be  read  to  mean:  "if 
required  under  State  law   " 

The  phrase  "as  required  under  State 
law"  does  not  appear  verbatim 
elsewhere  in  the  VVetterling  Act.  but  a 
similar  phrast; — "as  provided  by  State 
law" — appears  in  42  U.S.C. 
14071(b)(l)(A)(ii)-(iii).  Section 
14071(b)(l)(A)(ii)-(iii)  requires  state 
()ffit:iais  to  ad\ise  registrants  that  if  they 
change  address,  they  must  "report  the 
change  of  address  as  provided  by  State 
law  "  This  phrase  does  not  mean  that 
registrants  are  to  be  told  that  they  have 
an  obligation  to  report  a  i;hange  of 
address  only  if  the  state,  in  its 
discretion,  chooses  to  impose  such  an 
obligation  by  state  law.  Rather,  "as 
provided  by  State  law  "  in 
§  14071(b)(l)(A)(ii)-(iii)  evidently  has 
the  same  meaning  as  "in  the  manner 
provided  by  State  law  "  in  ^  14071(b)(4), 
referring  to  the  specification  by  state 
law  of  the  particular  manner  in  which 
change  of  address  information  is  to  be 
reported. 

Similarly,  the  requirement  under 
«(14071(j)(l)(A)  tb»t  registrants  are  to 
provide  notice  "as  required  under  State 


law"  means  that  they  are  to  provide 
notice  in  the  manner  required  under 
state  law.  not  if  required  under  state 
law  The  parallel  usages  elsewhere  in 
the  Wftterling  Act  are  more  persuasive 
on  this  point  than  the  appearance  of  "as 
required  under  lor  by]  State  law"  in  a 
few  statutes  (cited  in  Pennsylvania's 
comments)  that  use  that  phrase  in 
entirely  different  contexts  and  that  have 
no  relatiimship  to  the  VVetterling  Act  or 
its  subject  matter. 

Beyond  the  foregoing  textual  points, 
the  interpretation  suggested  in 
Pennsylvania's  comments  is  clearly 
inconsistent  with  the  understanding 
presented  to  Congress  in  its 
consideration  of  the  CSCPA: 

The  (Jiirpo.st!  ut  lllie  C.SC;i'.\|  is  lo  guarantee 
that,  when  a  convicted  sex  offender  enrolls 
or  begins  employment  at  a  college  or 
iiniversil\  .  meml)ers  of  the  campus 
( t)mmiiinl\  will  havt;  the  information  they 
need  III  prolfi  I  llifmseivH-i.  .The 

Ciinpus  .Sfx  Cnnii's  CrcvMnlioii  .\i  I  provides 
thai  (ificiulers  must  register  the  name  uf  an\ 
higher  eciui  alion  institution  where  they 
enroll  as  a  student  or  c:ommenie 
emplovment   It  also  re<^uires  that  this 
inform. ilion  he  prompllv  maiie  available  to 
l,iw  eiiton  (anient  dgeni  les  in  Ihe  |iirisdi(  tions 
where  the  institutions  of  higher  education  are 
io(  iited     .    .    . 

In  order  to  ensure  I  hat  the  intormalion  is 
readilv  accessible  to  the  campus  community, 
the  Campus  Sex  Crimes  Prevention  Act 
requires  colleges  and  universities  lo  provide 
Ihe  campus  communiU  with  i  lear  guidani  t- 
as  111  where  this  information  can  be  found, 
and  c  larifies  that  federal  laws  governing  the 
privacy  of  education  re<  ords  do  not  prevent 
(  ampus  set  urits  agencies  or  other 
administrators  from  disclosing  such 
information 

146  Cong.  Rec  S10216  (Oct.  11.  2000) 
(remarks  of  Senator  Kyi). 

In  contrast,  under  the  interpretation 
suggested  in  Pennsylvania's  comments, 
the  CSCPA  would  not  guarantee  that 
information  concerning  the  presence  of 
registered  sex  offenders  at  institutions  of 
higher  education  is  obtained  by  or  made 
available  to  anyone,  because  the 
decision  whether  to  collect  such 
information  would  be  left  to  the 
discretion  of  individual  states. 

In  addition  to  the  interpretive  issues 
discussed  above,  the  comments  received 
from  Pennsylvania  expressed  a  number 
of  concerns  about  the  practical  impact 
of  the  CSCPA  amendment  to  the 
VVetterling  Act.  Specifically,  the 
comments  expressed  concern  that:  (1) 
Requiring  employment  and  schooling 
information  from  registrants  will 
complicate  the  registration  process  and 
result  in  fewer  offenders  registering 
properly  and  providing  the  required 
notifications  concerning  changes;  (2) 
legislation  will  be  needed  to  effectively 


implement  the  new  requirements:  and 
(3)  the  new  requirements  will  have  a 
fiscal  impact  in  a  tight  budgetary' 
situation,  including  the  expense  of 
modifying  the  registration  database  to 
add  the  fields  and  logic  necessary  to 
store  and  process  the  new  data,  and 
additional  staff  for  the  State  Police 
Megan's  Law  section  because  of 
increased  workload.  The  comments 
stated  that  Pennsylvania  had  not  had 
sufficient  time  to  implement  the 
proposed  guidelines  and  requested  an 
extension  of  the  implementation 
deadline,  or  if  that  could  not  be  effected, 
an  extension  of  the  effective  date  of  the 
reduction  of  Byrne  Grant  funding  in 
case  of  noncompliance. 

In  response,  the  Department  of  Justice 
notes  that  the  requirement  to  obtain 
information  from  registrants  concerning 
enrollment  or  employment  at 
institutions  of  higher  education,  and  to 
make  this  information  available  to 
appropriate  law  enforcement  agencies, 
is  integral  to  the  CSCPA  amendment  to 
the  VVetterling  Act  and  cannot  be 
changed  by  the  guidelines.  States  have 
considerable  latitude  as  to  the  particular 
procedures  to  be  used  in  carrying  out 
these  requirements,  and  may  adopt 
procedures  consistent  with  the  statute 
and  guidelines  that  minimize  resulting 
costs  and  burdens  in  the  context  of  their 
registration  systems.  As  with  other 
provisions  of  the  VVetterling  Act,  the 
Department  provides  advice  and 
consultation  to  states  on  request 
concerning  the  consistency  of  measures 
they  are  considering  to  implement 
subsection  (j)  with  the  statute  and  the 
guidelines. 

Under  the  original  provisions  of  the 
VVetterling  Act  and  most  previous 
amendments,  the  legislation  allowed 
states  three  years  to  come  into 
compliance,  and  authorized  the 
Attorney  General  to  grant  an  additional 
two  years  to  states  that  were  making 
good  faith  efforts  to  come  into 
compliance.  See  64  FR  at  572 
(explanation  of  deadlines  in  Attorney 
General's  guidelines).  However,  the 
CSCPA  provides  that  its  amendment  to 
the  VVetterling  Act  takes  effect  two  years 
after  enactment,  and  does  not  give  the 
Attorney  General  authority  to  grant 
additional  time.  The  Department  is 
accordingly  required  to  reduce  by  10% 
anv  formula  Byrne  Grant  award  to  a 
state  made  after  October  27.  2002.  if  the 
state  is  not  in  compliance  with  the 
requirements  of  42  U.S.C.  14071(j)  at  the 
time  of  the  award.  Since  the  deadline  is 
statutory'  and  not  subject  to  extension  by 
the  Attorney  General,  any  request  for 
additional  time  would  need  to  be 
addressed  to  Congress. 
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C.  Comments  From  the  American 
Council  on  Education 

David  Ward,  President  of  the 
American  Council  on  Education  (ACE), 
sent  a  letter  on  behalf  of  the  ACE 
expressing  support  for  the  proposed 
guidelines  for  the  CSCPA  amendment  to 
the  VVetterling  Act.  The  letter  advised 
that  the  ACE  had  worked  with  Senator 
Kyi  and  other  members  of  Congress  in 
developing  the  CSCPA  so  that 
community  members  at  institutions  of 
higher  education  could  have  access  to 
information  regarding  registered  sex 
offenders  enrolled  or  employed  at  a 
particular  college  or  university;  that  the 
ACE  intended  to  offer  more  detailed 
conmients  to  the  Department  of 
Education  as  it  develops  guidelines  to 
ensure  the  availability  of  information 
concerning  the  presence  of  registered 
sex  offenders;  and  that  the  proposed 
guidelines  from  the  Department  of 
Justice  accurately  and  appropriately 
represent  the  intention  of  the  law  and 
that  the  ACE  does  not  recommend  any 
changes. 

D.  Comments  From  a  Kansas 
Respondent 

Tiffany  Muller,  Sexual  Assauh 
Advocacy  Coordinator  at  the  Kansas 
Coalition  Against  Sexual  and  Domestic 
Violence  (hereafter,  the  "Kansas 
Coalition"),  submitted  comments 
reflecting  discussion  of  the  CSCPA  by  a 
Sexual  Assauh  Task  Group  made  up  of 
representatives  from  rape  crisis  centers 
and  other  interested  agencies.  The 
comments  stated  that  the  CSCPA  was 
well  received  in  Kansas,  and  that  it 
provides  a  number  of  benefits,  but  that 
there  were  concerns  about 
implementation  and  effectiveness  in 
light  of  other  current  barriers.  The 
specific  concerns  and  suggestions  were 
as  follows: 

1.  Time  for  Registration  in  Interstate 
Situations 

The  comments  from  the  Kansas 
Coalition  asked  how  the  duration  of 
registration,  and  the  related  requirement 
to  report  attendance  at  a  university, 
would  be  handled  in  situations 
involving  multiple  states  with  different 
registration  periods — e.g.,  a  situation  in 
which  a  person  was  initially  registered 
in  a  state  that  requires  registration  for  10 
years,  but  then  attends  a  university  in  a 
neighboring  state  that  requires 
registration  for  15  years. 

One  type  of  situation  this  question 
covers  is  that  in  which  a  sex  offender  is 
convicted  and  initially  registered  in  one 
state,  but  then  changes  his  residence  to 
another  state  and  attends  a  university  in 
the  new  state  of  residence.  Under  the 


standards  of  the  CSCPA  amendment  to 
the  VVetterling  Act,  the  offender  would 
be  required  to  notify  the  new  state  of 
residence  concerning  his  enrollment  or 
employment  at  institutions  of  higher 
education  in  that  state  for  however  long 
he  is  required  to  register  in  that  state. 
See  42  U.S.C,  14071(j)  ("a  person  who 
is  required  to  register  in  a  State"  shall 
provide  notice  concerning  enrollment  or 
employment  at  an  institution  of  higher 
education  in  that  state), 

A  second  type  of  situation  the 
question  may  refer  to  is  one  in  which  a 
sex  offender  continues  to  reside  in  the 
state  in  which  he  is  convicted  and 
initially  registered,  but  attends  a 
university  in  another  state.  This 
situation  falls  under  another  provision 
of  the  VVetterling  Act.  42  U,S,C. 
14071(b)(7)(B).  which  relates  to 
registration  by  a  state  of  non-residents 
who  are  in  the  state  for  purposes  of 
employment  or  school  attendance.  The 
state  of  employment  or  school 
attendance  must  accept  registration 
information  from  such  non-residents  for 
as  long  as  they  are  required  to  be 
registered  in  their  states  of  residence 
under  the  VVetterling  Act's  standards. 
See  64  FR  572.  585  (explanation  of 
subsection  (b)(7)(B)  in  Attorney 
General's  guidelines). 

The  question  may  also  be  seeking 
more  general  information  about  the 
VVetterling  Act's  requirements  regarding 
the  duration  of  registration  in  interstate 
situations.  In  general,  the  VVetterling 
Act's  standards  require  registration  of  at 
least  10  years  for  offenders  in  the 
offense  categories  covered  by  the  Act. 
and  lifetime  registration  for  certain 
types  of  offenders.  See  42  U.S.C. 
14071(b)(6);  64  FR  572.  576.  582-83, 
584,  These  requirements  apply 
regardless  of  whether  the  registrant 
moves  from  one  state  to  another.  If  an 
offender  who  is  subject  only  to  the 
limited  (ten-year)  registration 
requirement  of  the  VVetterling  Act 
changes  his  state  of  residence,  the  new- 
state  of  residence  may  give  him  credit 
towards  satisfaction  of  the  ten-year 
requirement  based  on  the  amount  of 
time  he  was  registered  in  the  previous 
state  of  residence.  See  64  FR  572.  578. 
580.  In  all  circumstances,  states  are  free 
to  require  registration  for  longer  periods 
than  the  minimum  required  under  the 
VVetterling  Act's  standards.  See  64  FR 
572.575. 

2.  Breakdown  in  Communication 

The  comments  from  the  Kansas 
Coalition  stated  that  in  some  cities  a 
campus  police  department  would  have 
immediate  jurisdiction  over  the  campus, 
but  often  would  not  patrol  some  student 
housing,  and  that  campus  police  in 


Kansas  often  do  not  share  information 
with  local  police  departments.  The 
comments  suggested  that  the  concerns 
raised  by  this  breakdown  in 
communication  might  be  addressed  by 
notifving  both  the  campus  and  local  law- 
enforcement. 

On  this  point,  the  Proposed 
Guidelines,  and  the  Final  Guidelines 
below-,  make  it  clear  that  states  are  free 
to  notify'  both  a  campus  police 
department  and  other  law  enforcement 
agencies:  "Regardless  of  whether  an 
institution  of  higher  education  has  its 
own  law  enforcement  unit,  the 
VVetterling  Act  does  not  limit  the 
discretion  of  states  to  make  information 
concerning  registrants  enrolled  or 
working  at  the  institution  available  to 
other  law  enforcement  agencies  as 
well." 

3.  Use  of  Pamphlets  in  Notification 

The  comments  from  the  Kansas 
Coalition  suggested  that  schools  could 
distribute  pamphlets  to  help  notif>- 
people  that  information  is  available 
about  such  matters  as  crime  rates  and 
registered  offenders  at  institutions  of 
higher  education. 

This  comment  relates  to  the  means  of 
carrying  out  provisions  of  the  Higher 
Education  Act  of  1965.  including  the 
CSCPA  amendment  to  that  Act  (20 
U.S.C.  1092(f)(l)(l)).  rather  than  to  the 
CSCPA  amendment  to  the  VVetterling 
Act. 

4.  Standardized  GuideHnes 

The  comments  from  the  Kansas 
Coalition  noted  a  suggestion  that  states 
should  have  more  standardized  sex 
offender  registration  guidelines. 

On  this  point,  it  may  be  noted  that  the 
VVetterling  Act.  and  the  Attorney 
General's  guidelines  for  the  VVetterling 
Act.  provide  minimum  national 
standards  for  state  sex  offender 
registration  programs,  and  thereb\- 
establish  a  baseline  of  common  features 
for  the  state  programs. 

5.  Monitoring  of  Offenders 

The  comments  from  the  Kansas 
Coalition  expressed  concern  that  it 
would  be  fairly  easy  for  offenders  to  be 
without  monitoring — especially  those  in 
a  very  transient  college  population — 
since  updates  come  from  the  offenders 
themselves  and  states  are  only  required 
to  check  in  with  registered  offenders 
once  a  year. 

The  VVetterling  Act's  standards 
require  annual  address  verification  for 
registrants  generally,  but  quarterly 
address  verification  for  certain 
registrants.  States  are  free  to  check  or 
verify  address  information  and  other 
registration  information  with  greater 
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frequency  than  the  minimum  required 
bv  the  Wetterling  Act.  See  42  U.S.C. 
14071(b)(3):  64  FR  572.  575.  581,  584. 

6.  Inaccurate  Reporting 

The  comments  from  the  Kansas 
Coalition  stated  that  many  campuses  an; 
not  accurately  reporting  and  continue  to 
cover  up  incidences  of  sexual  assault, 
and  that  these  same  campuses  may  be 
resistant  to  reporting  registered 
offenders  to  the  public. 

This  comment  relates  to  compliance 
with  provisions  of  the  Higher  Education 
Act  of  1965.  including  the  CSCPA 
amendment  to  that  Act  (20  U.S.C. 
1092(fl(l)(I)),  rather  than  to  the  CSCPA 
amendment  to  the  Wetterling  Act. 

E.  Comments  From  a  Tennessee 
Respondent 

Tim  Burchett,  a  state  senator  in 
Tennessee,  sent  a  letter  stating  that  he 
had  recently  learned  that  the  U.S. 
Department  of  lustice.  in  a  brief  filed 
with  the  Supreme  Court,  had  articulated 
a  requirement  that  campus  sex  offender 
notifications  must  be  made  categorically 
without  regard  to  any  risk  assessment. 
Senator  Burchett  stated  that  he  had 
sponsored  the  law  m  Tennessee 
designed  to  achieve  compliance  with 
the  campus  notification  requirements  of 
the  CSCPA,  and  that  he  wanted  to  make 
sure  that  Tennessee's  law  will  meet  this 
new  requirement. 

Senator  Burchett  further  stated  that 
Tennessee  will  make  categorical 
notifications  on  campus  for  all 
registrants  after  the  Tennessee  law's 
effective  date  of  October  27,  2002.  and 
that  for  convictions  prior  to  that  date 
release  of  the  information  is  at  the 
discretion  of  law  enforcement.  He  asked 
whether  this  would  meet  the  CSCPA's 
requirements,  or  whether  further 
amendment  of  the  law  would  be  needed 
requiring  categorical  notifications 
without  regard  to  conviction  date.  He 
also  suggested  that  it  would  be  very 
helpful  if  an  explanation  of  the 
categorical  notification  requirement 
could  be  included  in  the  Final 
Guidelines,  so  that  states  will  know 
exactly  what  is  needed  for  compliance. 

In  three  briefs  filed  with  the  Supreme 
Court,  the  Department  of  [ustice  has 
noted  the  CSCPA's  requirements 
relating  to  the  availability  to  campus 
communities  of  information  concerning 
the  presence  of  registered  sex  offenders. 
See  Brief  for  the  United  States  as 
Amicus  Curiae  Supporting  Petitioner,  at 
2-3,  10,  in  Connecticut  Department  of 
Public  Safety  V.  Doe.  No.  01-1231  (April 
2002)  (amicus  brief  supporting  the 
granting  of  certiorari):  Brief  for  the 
United  States  as  Amicus  Curiae 
Supporting  Petitioners,  at  2,  6,  22-23,  in 
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Godfreys.  Doe.  No.  01-729  (June  2002) 
(amicus  brief  supporting  petitioners  on 
the  merits);  Brief  for  the  United  States 
as  Amicus  Curiae  Supporting 
Petitioners,  at  4-5.  27-28,  in 
Connecticut  Department  of  Public 
Safety  \i  Doe.  No.  01-1231  (July  2002) 
(amicus  brief  supporting  petitioners  on 
the  merits).  These  requirements  are 
categorical  in  that  information  must  be 
made  available  to  a  campus  community 
concerning  the  identities  of  all 
registered  sex  offenders  who  are 
enrolled  or  employed  at  the  institution 
of  higher  education.  As  explained 
above,  this  follows  from  the  requirement 
of  42  U.S.C.  14071(j)  that  information 
identifying  all  registrants  at  an 
institution  of  higher  education  must  be 
provided  to  the  campus  police 
department  or  other  appropriate  law 
enforcement  agency,  together  with  the 
requirement  of  20  U.S.C.  1092{f)(l)(l) 
that  the  campus  community  must  be 
told  where  it  can  obtain  this 
information. 

The  Wetterling  Act's  requirements 
generally  apply  to  registrants  who  are 
convicted  at  any  time  after  a  state's 
establishment  of  a  registration  system 
that  conforms  to  these  requirements. 
Hence,  a  state  must  at  a  minimum  apply 
the  requirements  of  42  U.S.C.  14071(j)  to 
all  persons  registered  on  the  basis  of 
convictions  occurring  after  the  effective 
date  of  state  legislation  that  implements 
the  requirements  of  42  U.S.C.  14071(j) 
in  the  state's  registration  system.  States 
are  also  free  to  applv  the  requirements 
of  42  use.  14071(j')  more  broadly  to 
persons  registered  on  the  basis  of 
convictions  occurring  before  the 
enactment  or  effectiveness  of  such  state 
legislation.  See  64  FR  572,  575,  581. 
583. 

Final  Guidelines 

The  Campus  Sex  Crimes  Prevention 
Act  (CSCPA)  provisions  appear  in 
subsection  (j)  of  the  Wetterling  Act  (42 
U.S.C.  14071(j)).  As  provided  in 
subsection  (j),  any  person  required  to 
register  under  a  state  sex  offender 
registration  program  must  notify  the 
state  concerning  each  institution  of 
higher  education  {i.e..  post-secondary 
school)  in  the  state  at  which  the  person 
is  a  student  or  works,  and  of  each 
change  in  enrollment  or  employment 
status  of  the  person  at  such  an 
institution.  States  can  comply  with  the 
Wetterling  Act's  requirements 
concerning  these  registrants,  in  part,  by: 
(1)  Advising  registrants  concerning 
these  specific  obligations  when  they  are 
generally  advised  of  their  registration 
obligations,  as  discussed  in  part  II. A  of 
the  January  5,  1999,  Wetterling  Act 
guidelines  (64  FR  572,  579),  (2) 


including  in  the  registration  information 
obtained  from  each  registrant 
information  concerning  any  enrollment 
or  employment  at  an  institution  of 
higher  education  in  the  state,  and  (3) 
establishing  procedures  for  registrants  to 
notify  the  state  concerning  any 
subsequent  commencement  or 
termination  of  enrollment  or 
employment  at  an  institution  of  higher 
education  in  the  state.  The  failure  of  a 
registrant  to  notify  the  state  concerning 
enrollment  or  employment  at  an 
institution  of  higher  education  or  the 
termination  of  such  enrollment  or 
employment  would  constitute  a  failure 
to  register  or  keep  such  registration 
current  for  purposes  of  subsection  (d)  of 
the  Wetterling  Act  (42  U.S.C.  14071(d)). 
and  must  be  subject  to  criminal 
penalties  as  provided  in  that  subsection. 

Under  the  requirements  of  subsection 
(j)  of  the  Wetterling  Act,  state 
procedures  must  also  ensure  that 
information  concerning  a  registrant 
enrolled  or  working  at  an  institution  of 
higher  education  is  promptly  made 
available  to  a  law  enforcement  agency 
having  jurisdiction  where  the  institution 
is  located,  and  entered  into  the 
appropriate  state  records  or  data  system. 
This  requirement  applies  both  to  any 
information  initially  obtained  from 
registrants  concerning  enrollment  or 
employment  at  institutions  of  higher 
education  in  the  state,  and  information 
concerning  subsequent  changes  in  such 
enrollment  or  employment  status.  As 
paragraph  (3)  of  subsection  (j)  makes 
clear,  subsection  (j)  does  not  place  any 
burden  on  an  educational  institution  to 
request  information  about  registrants 
enrolled  or  employed  at  the  institution 
from  the  state,  and  the  requirement  that 
the  state  make  the  information  available 
to  a  law  enforcement  agency  having 
jurisdiction  where  the  institution  is 
located  is  not  contingent  on  a  request 
from  the  institution. 

Subsection  (j)'s  requirement  to 
promptly  make  the  information 
available  to  a  law  enforcement  agency 
having  jurisdiction  where  the  institution 
is  located  is  supplementary  to  the 
requirement  under  subsection  (b)(2)(A) 
and  (4)  of  the  Wetterling  Act  (42  U.S.C, 
14071(b)(2)(A),  (4))  to  promptly  make 
information  concerning  registrants 
available  to  a  law  enforcement  agency 
having  jurisdiction  where  the  registrant 
resides.  The  legislative  history  of  the 
CSCPA  explains  subsection  (j)'s 
requirement  as  follows: 

Once  information  about  an  offender's 
enrollment*    *    *  or  employment  *    *    *  [atj 
*    *    *  an  institution  of  higher  education  has 
been  provided  to  a  state's  .sex  offender 
registration  program,  that  information  should 
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be  shared  with  that  school's  law  enforcement 
unit  as  soon  as  possible. 

The  reason  for  this  is  simple.  An 
institution's  law  enforcement  unit  will  have 
the  most  direct  responsibility  for  protecting 
that  school's  community  and  daily  contact 
with  those  that  should  be  informed  about  the 
presence  of  the  convicted  offender. 

If  an  institution  does  not  have  a  campus 
police  department,  or  other  form  of  state 
recognized  law  enforcement  agency,  the  sex 
offender  information  could  then  be  shared 
with  a  local  law  enforcement  agency  having 
primary  jurisdiction  for  the  campus. 
146  Cong.  Rec.  S10216  (Oct.  11,  2000) 
(remarks  of  Senator  Kyi). 

Thus,  if  an  institution  of  higher 
education  has  a  campus  police 
department  or  other  form  of  state 
recognized  law  enforcement  agency, 
state  procedures  must  ensuire  that 
information  concerning  the  enrollment 
or  employment  of  registrants  at  that 
institution  (and  subsequent  changes  in 
registrants'  enrollment  or  employment 
status)  is  promptly  made  available  to  the 
campus  police  department  or  law 
enforcement  agency.  If  there  is  no  such 
department  or  agency  at  the  institution, 
then  state  procedures  must  ensiu-e  that 
this  information  is  promptly  made 
available  to  some  other  law  enforcement 
agency  having  jurisdiction  where  the 
institution  is  located.  Regardless  of 
whether  an  institution  of  higher 
education  has  its  own  law  enforcement 
unit,  the  Wetterling  Act  does  not  limit 
the  discretion  of  states  to  make 
information  concerning  registrants 
eru-olled  or  working  at  the  institution 
available  to  other  law  enforcement 
agencies  as  well. 

The  language  of  subsection  (j)  refers 
specifically  to  any  registrant  who  "is 
employed,  carries  on  a  vocation,  or  is  a 
student"  at  an  institution  of  higher 
education  in  the  state.  These  terms  have 
defined  meanings  set  forth  in  subsection 
(a)(3){F}-{G)  of  the  Wetterling  Act  (42 
U.S.C.  14071(a)(3){FHG)).  In  light  of 
these  definitions,  the  registrants  to 
whom  the  requirements  of  subsection  (j) 
apply  are  those  who:  (1)  are  enrolled  in 
any  institution  of  higher  education  in 
the  state  on  a  full-time  or  part-time 
basis,  or  (2)  have  any  sort  of  full-time  or 
part-time  employment  at  an  institution 
of  higher  education  in  the  state,  with  or 
without  compensation,  for  more  than  14 
days,  or  for  an  aggregate  period 
exceeding  thirty  days  in  a  calendar  year. 

The  CSCPA  provisions  in  subsection 
(j)  of  the  Wetterling  Act  are 
supplementary  to,  and  do  not  limit  or 
supersede,  the  provisions  in  subsection 
(b)(7)(B)  of  the  Wetterling  Act  that 
require  states  to  accept  registration 
information  from  offenders  who  reside 
outside  a  state  but  come  into  the  state 
in  order  to  work  or  attend  school. 


Subsection  (b)(7)(B)  applies  only  to  non- 
resident workers  and  students,  but  it  is 
not  limited  in  scope  to  those  who  work 
at  or  attend  institutions  of  higher 
education  (as  opposed  to  other  places  of 
employment  or  schools).  The 
requirements  under  subsection  (b)(7)(B) 
are  explained  in  part  V,B.2  of  the 
January  5,  1999,  Wetterling  Act 
guidelines  (64  FR  572,  585). 

The  CSCPA's  effective  date  for  its 
amendment  to  the  Wetterling  Act  is  two 
years  after  enactment.  Hence,  following 
October  27,  2002,  Byrne  Formula  Grant 
awards  to  states  that  are  not  in 
compliance  with  subsection  (j)  of  the 
Wetterling  Act  will  be  subject  to  a 
mandatory  10%  reduction.  If  a  state's 
funding  is  reduced  because  of  a  failure 
to  comply  with  the  CSCPA  amendment 
to  the  Wetterling  Act  or  other  Wetterling 
Act  requirements  by  an  applicable 
deadline,  the  state  may  regain  eligibility 
for  full  funding  thereafter  by 
establishing  compliance  with  all 
applicable  requirements  of  the 
Wetterling  Act.  States  are  encouraged  to 
submit  information  concerning  existing 
and  proposed  sex  offender  registration 
provisions  relating  to  compliance  with 
the  CSCPA  amendment  as  soon  as 
possible. 

After  the  reviewing  authority  has 
determined  that  a  state  is  in  compliance 
with  the  Wetterling  Act,  the  state  has  a 
continuing  obligation  to  maintain  its 
system's  consistency  with  the 
Wetterling  Act's  standards,  and  will  be 
required  as  part  of  the  Byrne  Formula 
Grant  application  process  in  subsequent 
program  years  to  certify  that  the  state 
remains  in  compliance  with  the 
Wetterling  Act. 

These  guidelines  relate  solely  to  the 
provisions  of  the  CSCPA  that  amended 
the  Wetterling  Act,  and  hence  affect 
state  eligibility  for  full  Byrne  Grant 
funding.  In  addition  to  adding 
subsection  (j)  to  the  Wetterling  Act,  the 
CSCPA  amended  federal  education  laws 
to  ensure  the  availability  to  the  campus 
community  of  information  concerning 
the  presence  of  registered  sex  offenders. 
The  Department  of  Education  is 
responsible  for  the  issuance  of 
regulations  relating  to  those  laws. 

As  noted  above,  the  general 
guidelines  for  the  Wetterling  Act  were 
published  on  January  5,  1999,  and 
appear  at  64  FR  572,  with  corrections  at 
64  FR  3590  (Jan.  22,  1999).  The  new 
CSCPA  provisions  in  subsection  (j), 
which  these  supplementary  guidelines 
address,  are  only  one  part  of  the 
Wetterling  Act.  States  must  comply  with 
all  of  the  Wetterling  Act's  requirements 
in  order  to  maintain  eligibility  for  full 
Byrne  Grant  funding. 


Dated:  October  22,  2002. 
Larry  D.  Thompson, 

Acting  Attorney  Cfncral. 

|FR  Doc.  02-272.57  Filed  10-24-02:  8:45  am! 

BILLING  CODE  4410-19-P 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Ethernet  in  the  First  Miie 
Alliance 

Notice  is  hereby  given  that,  on 
September  3,  2002.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Ethernet  in  the  First  Mile  Alliance 
("EFMA")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Analog  Devices,  Norwood. 
MA;  Broadcom,  Irvine,  CA:  Harmonic. 
Inc.,  Sunnyvale.  CA;  National 
Semiconductor.  Santa  Clara.  CA;  and 
Panasonic  Semiconductor  Dev.  Co.,  San 
Jose,  CA  have  been  added  as  parties  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  EFMA 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  January  16,  2002,  EFMA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  8,  2002  (67  FR  10760). 

The  last  notification  was  filed  with 
the  Department  on  April  17,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  18,  2002  (67  FR  41482). 

Constance  K,  Robinson, 

Director (yf  Operations.  Antitrust  Division. 
|FR  Doc.  02-27221  Filed  10-24-02;  845  am] 

BILUNG  CODE  441 0-11 -M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301   i.Ma)  ofTitle 
21  of  thf  (^ode  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  October  17. 
2002.  Polaroid  Corporation.  1265  Main 
Street.  Building  W6.  VValtham. 
Massachusetts  02454.  made  application 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  2.5- 
dimethoxyamphetamine  (73961.  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture  bulk 
2,5-dimetho,xyamphefamine  for 
conversion  into  a  non-controlled 
substance. 

Anv  other  such  applicant  and  anv 
person  who  is  presentlv  registered  with 
DEA  to  manufacture  such  substance 
mav  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration 

Any  such  comments  or  objections 
mav  be  addressed,  in  quintuplicate.  to 
the  Deputv  Assistant  Administrator. 
Office  of  Diversion  C-ontrol.  Drug 
Enforcement  Administration,  United 
States  Department  of  lustice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  24.  2002. 

DHtwl:  October  21.  2002. 
Laura  M.  N'agel, 

Deputv  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration 

(FR  Dof    (IZ-J-IHO  Kilfd  l(>-24-()2;  H  4S  .tml 
BILLING  CODE  4410-04-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  ofTitle 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  |une  4. 
2002.  Rhodes  Technologies,  498 
Washington  Street.  Coventry,  Rhode 
Island  02816.  made  application  by  letter 
to  the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


Sctiedule 


Drug 


Schedule 


Tetrahydrocannabinols  (7370) 

Dihydrocodeine  (9120)  

Hydromorphone  (9150)  


Hydrocodone  (9193)   

Noroxymorpticne  (9668) 
Fentanyl  (9801)  


The  firm  plans  to  produce  bulk 
product  for  conversion  and  distribution 
to  its  customers. 

Anv  other  such  applicant  and  any 
person  who  is  presently  registered  with 
[)EA  to  manufacture  such  substances 
mav  file  comments  or  (objections  to  the 
issuance  of  the  proposed  registration. 

Anv  such  comments  or  objections 
mav  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  (Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  lustice, 
Washington.  DC:  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
December  24,  2002. 

D.iled   ()(t()btT21.  2002. 
Laura  M.  N'agel, 

Deputv  Assistant  Administrulcr.  Olficeof 

Diversion  Control.  Drug  Enforcement 

Administration 

IFRDoc.  U2-27181  Pilfil  l()-24-<)2;  8:4.5,1011 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Fedi^ral  agencies  with  an 
opportunitv  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision  of 
data  collections  using  Form  ETA  563, 
Quarterly  Determinations,  Allowance 
Activities,  and  Employability  Services 
Under  the  Trade  Act  (1205-0016  expires 


12/02),  and  reinstatement  Form  ETA 
9027  (1205-0016  expired  11/90), 
Training  Waivers  Issued  and  Revoked. 
A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
December  24.  2002. 

ADDRESSES:  Erin  L.  FitzGerald,  Program 
Analyst,  Division  of  Trade  Adjustment 
Assistance,  Room  C-5311.  200 
(Constitution  Ave.,  NW..  Washington, 
DC  20210.  Phone  (202)  693-3506  (this  is 
not  a  toll-free  number),  fax  (202)  693- 
3584,  e-mail  efitzgerald@doleta.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Trade  Act  of  1974.  Section 
236(d).  as  amended,  requires  the 
President  to  submit  an  annual  report  to 
the  Congress  on  the  trade  agreements 
program,  which  includes  information  on 
trade  adjustment  assistance  for  workers. 
Furthermore,  key  workload  data  on  the 
Trade  Adjustment  Assistance  (TAA)  and 
North  American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  programs  are  needed  to 
allocate  program  and  administrative 
funds  to  State  agencies  administering 
the  program  for  the  Secretary.  The  Trade 
Adjustment  Assistance  Reform  Act  of 
2002  amended  the  Trade  Act  of  1974. 
This  revision  to  the  ETA  563  (1205- 
0016  expires  12/02)  incorporates 
changes  necessary  to  accurately  reflect 
the  2002  amendments. 

The  Trade  Act  of  1974,  Section 
231(a)(5)(A).  as  amended  by  the  Trade 
Adjustment  Assistance  Reform  Act  of 
2002,  requires  participants  to  be 
enrolled  in  training  within  16  weeks  of 
their  most  recent  qualifying  separation 
or  8  weeks  of  the  certification  covering 
the  worker  in  order  to  receive  income 
support.  The  Trade  Act  as  amended, 
Section  231(c),  allows  the  enrollment  in 
training  requirement  to  be  waived,  and 
provides  6  specific  criteria  for  issuing 
waivers.  Allowable  reasons  for  waiving 
the  training  requirement  include  the 
worker  is  expected  to  be  recalled,  the 
worker  possesses  marketable  skills,  the 
worker  is  within  2  years  of  retirement, 
the  worker  is  in  poor  health,  enrollment 
is  not  available,  and  training  is  not 
available.  The  statute  requires  the  State 
agencies  administering  the  Trade 
Adjustment  Assistance  (TAA)  program 
for  the  Secretary  to  report  to  the 
Secretary  on  training  waivers  issued  and 
revoked.  The  data  collected  in  the 
reinstated  and  revised  ETA  9027  (1205- 
0016  expired  11/90)  will  serve  as  that 
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report  and  will  also  be  used  in  the 
Secretary's  annual  report  to  Congress  on 
training  waivers  issued  and  revoked. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accinacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions 

This  is  a  notice  of  proposed  revision 
of  collection  of  information  currently 
approved  by  OMB  (ETA  563.  1205-0016 
expires  12/02)  and  proposed 
reinstatement  with  changes  of  a 
collection  of  information  previously 
approved  by  OMB  (ETA  9027,  1205- 
0016  expired  11/90).  This  revision  of 
the  ETA  563  incorporates  amendments 
in  benefit  eligibility  set  forth  in  the 
Trade  Adjustment  Assistance  Reform 


Act  of  2002.  reduces  the  burden  hours, 
and  eliminates  data  elements  duplicated 
in  the  Trade  Act  Participant  Report 
(TAPR)  (1205-0392,  expires  2/04).  The 
reinstatement  with  changes  of  the  ETA 
9027  complies  with  amendments  in 
waiver  eligibility  and  required  reporting 
set  forth  in  the  Trade  Adjustment 
Assistance  Reform  Act  of  2002. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Quarterly  Determinations. 
Allowance  Activities,  and 
Employability  Services  Under  the  Trade 
Act:  Training  Waivers  Issued  and 
Revoked. 

OMB  Number:  1205-0016. 

Recordkeeping:  2  years. 

Affected  Public:  State  or  Local 
Government. 


Cite/reference 

Total  respond- 
ents 

Frequency 

Total  re- 
sponses 

Average  time 
response 

per 

Burden 

FTA  Sfi*?                                                       

52 
52 
52 

Quarterly  

Quarterly  

Onp  timp 

17,100 
180 

8  minutes  

2.223  hours 

FTA  qnP7                                       

15  minutes  .... 

1  45  tiours. 

Combined  Reprogramming  burden  

Minimal 

Minimal. 

Totals  

!                17.280 

2,268  hours. 

Total  Burden  Cost  (capital/startup): 
$100,000. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  October  22,  2002. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-27211  Filed  10-24-02;  8:45  am] 

BILUNG  CODE  4510-^0-P 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 


Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  two 
proposed  information  collections  of  the 
Office  of  Workers'  Compensation 
Programs  (OWCP),  Division  of 
Longshore  and  Harbor  Workers' 
Compensation  (DLSHWC):  "Payment  of 
Compensation  Without  Award"  (LS- 
206);  and  "Notice  of  Controversion  of 
Right  to  Compensation"  (LS-207). 
Copies  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addresses  section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addresses  section  below  on  or  before 
December  24.  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel.  U.S. 
Department  of  Labor.  200  Constitution 
Ave.,  NW..  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339. 
fax  (202)  693-1451.  e-mail 
pforkel@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax.  or  e-mail). 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Office  of  Workers'  Compensation 
Programs  administers  the  Longshore 
and  Harbor  Workers'  Compensation  Act 
(LHWCA).  The  Act  provides  benefits  to 
workers  injured  in  maritime 
emplovment  on  the  navigable  waters  of 
the  United  States  or  in  an  adjoining  area 
customarily  used  by  an  employee  in 
loading,  unloading,  repairing,  or 
building  a  vessel.  Under  Sections  14(b) 
and  (c)  of  the  Act.  a  self-insured 
emplover  or  insurance  carrier  is 
required  to  pav  compensation  within  14 
days  after  the  employer  has  knowledge 
of  the  injury  or  death  of  the  employee. 
Upon  making  the  first  payment,  the 
emplover  or  carrier  shall  immediately 
notifv  the  Longshore  district  director  of 
the  payment.  Form  LS-206  has  been 
designated  as  the  proper  form  on  which 
report  of  first  payment  is  to  be  made. 

Pursuant  to  section  14(d)  of  the  Act. 
if  an  employer  controverts  the  right  to 
compensation,  he/she  shall  file  with  the 
Longshore  deputy  commissioner  in  the 
affected  compensation  district  on  or 
before  the  fourteenth  day  after  he/she 
has  knowledge  of  an  alleged  injury  or 
death,  a  notice,  in  accordance  with  a 
form  prescribed  by  the  Secretary  of 
Labor,  stating  that  the  right  to 
compensation  is  controverted.  The  LS- 
207  is  used  for  this  purpose.  These 
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information  collections  are  currently 
approved  for  u.se  through  Februarv  28. 
2003 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agenc:v.  including 
whether  the  information  will  have 
practical  utility, 

'   evaluate  the  acc:uracv  of  the 
agencv's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility  and 
clarity  of  the  information  to  he 
collected:  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  uf  information  te(  hnnlogy. 
eg  .  permitting  eler:troni(   siibmis--inns 
of  responses. 

III.  Current  Actions 

The  Department  of  Labor  seeks  the 
extension  of  .ipproval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  meet  the  statutory 
requiremt'nts  to  provide  compensation 
or  death  benefits  under  the  Art  to 
workers  covered  under  the  Act.  There  is 
no  change  in  the  substaiu  e  or  method 
of  collection  since  the  last  OMB 
approval. 

Typf  of  Rpvipw:  Extension 

Agf^ncy:  Employment  Standards 
Administration. 

7;f/^•  Payment  of  Compensation 
Without  .-Kward 

UMB  Sumher  1215-0022. 

Agency  \umber:  LS-206. 

Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  900. 

Total  Responses:  2fi.lOO. 

Frequfncv  (3n  occasion. 

Estintdted  Total  Burden  Hours- 6.525. 

Total  Burden  Cost  {capital/ startup!: 
SO 

Total  Burden  Cost  (operating/ 
maintenance!:  S10.440. 

Tvpe  of  Review:  Extension. 

Agency  Employment  Standards 
.Administration. 

Title:  Notice  of  Controversion  of  Right 
to  Compensation. 

OMB  Xumher:  1215-0023. 

Agencv  Sumher:  LS-207. 

Affected  Public:  Business  or  other  for- 
profit. 


Total  Respondents:  900. 

Total  Responses:  18.900. 

Frequency:  On  occasion. 

Estimiited  Total  Burden  Hours:  4,725. 

Total  Burden  Cost  Icapital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance!:  S7.985.25. 

Comments  submitted  in  response  to 
this  notic:e  will  be  summarized  and/or 
included  in  the  reque.st  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

I).tl.-.l    ()(  IiiIht  Jl,  2002 
Margaret  J.  .Sherriil. 

Chief.  Branch  of  Management  Review  and 
Inlfrnal  Control.  Division  of  Financial 
M(i:niiifinrnt.  Offii  e  uf  .Kiiinnsiewent. 
.^diiunislratinn  and  Planninii.  Frnplinnwrit 
Standards  Ailininistnition 
|FR  Doc.  02-27209  Filed  10-24-02;  8:45  ami 

BILLING  CODE  451&-CF-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
[i.irt  of  Its  continuing  effort  to  reduce 
p,i[)c'r\\(irk  and  respondent  burden. 
I  oiiiliK  ts  ,1  [iri'c  lf,iranc:e  consultation 
pKis^r.iin  to  provide  th»^  general  public 
,inil  I'fder.il  agencies  with  an 
opportunitv  to  c  oiiiment  on  proposed 
and  or  i  ontiuuing  c.cillfc;tions  of 
information  in  ac:c:ordanco  with  the 
Paperwork  Reduc:tion  Act  of  1995 
(PKA<).5)  |44  L'.S.C.  350fi(c)(2)(A)|.  This 
program  helps  to  ensure  that  requested 
(lata  I  ail  be  provided  in  the  desired 
foniiiit.  reporting  burden  (time  and 
fiiianc  lal  resources)  is  minimized, 
c  ollec  tion  instruments  are  clearly 
understood,  and  the  impac:t  of  collection 
re(iuin;ments  on  respondents  can  be 
properly  assessed   (airrenth  ,  the 
Employment  .Standards  .Administration 
is  solic:iting  c:ommtmts  concerning  the 
proposed  collection:  "Notice  of  Final 
j',i\inent  or  Suspc'nsion  of 
Coni[iensation  Benefits"  (LS-2()8).  A 
copy  ot  the  proposed  information 
collection  recjuc^st  can  be  obtained  by 
(  out. ic  ting  the  office  listed  below  in  the 
ADDRESSES  sec  tiim  of  this  Notice. 
DATES:  Written  comments  must  be 
uhnutted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
December  24.  2002. 

ADDRESSES:  Ms  Patricia  A.  Forkel.  U.S. 
Department  of  Labor,  200  Cimstitution 
Ave.,  NW  .  Room  ,S-3201.  Washington. 


DC  20210,  telephone  (202)  693-0339, 
fax  (202)  693-1451,  e-mail 
pforkel@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  e-mail). 
SUPPLEMENTARY  INFORMATION 

I.  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Longshore  and  Harbor  Workers' 
C^ompensation  Act  (LHWCA).  The  Act 
provides  benefits  to  workers  injured  in 
maritime  employment  on  the  navigable 
waters  of  the  United  States  or  in  an 
adjoining  area  customarily  used  by  an 
employee  in  loading,  unloading, 
repairing,  or  building  a  vessel.  Under 
section  14(g)  of  the  Act,  the  employer  or 
the  employer's  insurance  carrier  must 
file  a  report  of  the  compensation  paid  to 
a  claimant  at  the  time  final  payment  is 
made.  The  Act  requires  that  the  form 
must  be  filed  within  sixteen  days  of  the 
final  payment  of  compensation  with  the 
District  Director  in  the  compensation 
district  in  which  the  injury  occurred. 
This  information  collection  is  currently 
approved  for  use  through  April  30. 
2003. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
func:tions  of  the  agency,  including 

w  hether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accurac:y  of  the 
agency's  estimate  of  the  burden  of  the 
proposeci  cc)llec;tion  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhanc:e  the  quality,  utility  and 
c:larity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  informaticm  on  those  who 
are  to  respond,  inc;luciing  through  the 
use  of  appropriate  automated, 
electronic:.  mec;hanical.  or  other 
technologic:al  collection  tc>c:hniquc^s  or 
other  forms  of  information  tc?chnology. 
e.g..  permitting  electronic  submissions 
of  r(!sponses. 

III.  Current  Actions 

The  Departmcmt  of  Labor  seeks  the 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  notif\'  OWCP  district 
offices  that  payment  of  compcmsation 
benefits  has  been  stopped  or  suspended 
in  a  case.  The  report  is  required  by  law. 
The  report  is  necessary  for  OWCP  to 
determine  whether  benefits  have  been 
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suspended  in  a  case  and  to  effectively 
manage  the  case  file  and  verify  that  the 
injured  worker  has  received  all  benefits 
to  which  he/she  is  entitled  under  the 
Act.  There  is  no  change  in  the  substance 
or  method  of  collection  since  the  last 
OMB  approval. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Notice  of  Final  Payment  or 
Suspension  of  Compensation  Benefits. 

OMB  Number:  1215-0024. 

Agency  Number:  LS-208. 

Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  500. 

Total  Responses:  18,950. 

Frequency:  On  occasion. 

Estimated  Total  Burden  Hours:  4,738. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $10,890. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  October  21,  2002. 
Margaret  J.  Sherriil, 

Chief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management.  Office  of  Management. 
Administration  and  Planning.  Employment 
Standards  Administration. 
|FR  Doc.  02-27210  Filed  10-24-02:  8:45  am] 

BILLING  CODE  4510-CF-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  macie 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 


the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  adciitional 
statutes  as  mav  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretar\'  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry'  wage 
determinations  frequently  and  in  large 
volumes  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5,  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5,  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standarcis  Administration. 


Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  Room  S-3014. 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts  "  being  modific^d 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  dec;isions 
being  modified. 


\'ulume  1 

Massachusetts 

MA02001{i  (Mar 

1 

2002) 

Maine 

ME020012  (Mar. 

1. 

2002) 

Rhode  Island 

R102000.T  (Mar. 

>M)2] 

Volume  II 

F'c!nnsvi\ania 

PA020004  (Mar. 

2002) 

P,A02000.T  (Mar. 

2002) 

FA020007  (Mar. 

2002) 

FA020008  (Mar. 

20U2) 

PA020010  (Mar. 

2002) 

FA020012  (Mar. 

2002) 

PA020014  (Mar. 

2002) 

PA02001.T  (Mar. 

2002) 

PA02001(i  (Mar. 

2002) 

PA020019(.Mar. 

2002) 

PA020020  (Mar. 

2002) 

PA02002;f  (Mar. 

2002) 

PA020024  (Mar 

2002) 

PA020025  (Mar. 

20U2) 

PA02002fS  (Mar. 

20(12) 

P.^0200:n  (Mar 

2002) 

PA020U40  (Mar 

2002) 

PA020042  (Mar 

2002) 

PA0200.50  (Mar 

2002) 

PA020061  (Mar 

2002) 

\'oliimt'  III 

None 

Volume  IV 

Illinois 

IL020002  (Mar. 

2002) 

1L0200U6  (Mar. 

2002) 

IL020008  (Mar, 

2002) 

1L020009  (Mar. 

2002) 

IL02001 1  (Mar. 

2002) 

IL()20U26  (Mar. 

2002) 

Volume  V 

Iowa 

IA0200i;i  (Mar. 

1. 

2002) 

Volume  \'l 

.None 

\'olume  VII 

California 

CA020001  (Mar 

.  1 

.  2002) 

CA020002  (Mar 

.  1 

,  2002) 

CA020004  (Mar 

.  1 

.  2002) 

CA020009  (Mar 

.  1 

.2002] 

C:A020019  (Mar 

.  1 

,  2002) 

CA02002.3  (Mar.  1.2002) 
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C.A020025  IMat.  I.  200-' ) 
C:A020028  (.Mar  1  2002) 
CA020O2<»  (Mar  1,  2002) 
C:A0200.{0  (Mar  1.  2002) 
CA020O,31  (Mar  1  2002) 
CA0200:t2  (Mar  1.  2002) 
CA020033(Mar  1.  2002) 
CA0200.35  (Mar  1.  2002) 
CA0200,i6  (Mar  1.  2002) 
CA020037  (Mar.  1,2002) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  abf)ve.  may  be 
found  m  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  bv 
subscription  to  the  Davis-Bacon  Online 
Service  I http ./ /davisbacon . 
fedworld  gov)  of  the  National  Technical 
Information  Service  (NTIS)  of  the  U.S. 
Department  of  Clommerce  at  1-800-363- 
2068.  This  subscription  offers  value- 
added  features  such  as  electronic 
delivery  of  modified  wage  decisions 


directly  to  the  user's  desktop,  the  ability 
to  access  prior  wage  decisions  issued 
during  the  year,  extensive  Help  desk 
.Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  Subscriptions 
include  an  annual  edition  (issued  in 
January  or  February)  which  includes  all 
current  general  wage  determinations  for 
the  States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  This  17th  Day 
uf  Of  tob«'r  2002. 
Terry  Sullivan, 

.■\rtiu^  C.hwf.  Branch  of  Construction  Wage 
Detfrmmatians. 
!KR  Dot    02-26921  Filed  10-24-02;  8:45  am] 

BILLING  C006  4510-27-M 


LEGAL  SERVICES  CORPORATION 

Notice  of  Intent  To  Award — Grant 
Awards  for  the  Provision  of  Civil  Legal 
Services  to  Eligible  Low-Income 
Clients,  for  Service  Areas  in  Michigan, 
Beginning  January  1,  2003 

AGENCY:  Legal  Services  Corporation. 


ACTION:  Announcement  of  intention  to 
make  FY  2003  Competitive  Grant 
Awards. 

summary:  The  Legal  Services 
Corporation  (LSC)  hereby  announces  its 
intention  to  award  grants  and  contracts 
to  provide  economical  and  effective 
delivery  of  high  quality  civil  legal 
services  to  eligible  low-income  clients, 
x'or  service  areas  in  Michigan,  beginning 
January  1,  2003. 

DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on 
November  25,  2002. 

ADDRESSES:  Legal  Services 
Corporation — Competitive  Grants,  Legal 
Services  Corporation,  750  First  Street 
NE,.  10th  Floor,  Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Reginald  Haley,  Office  of  Program 
Performance,  (202)  336-8827. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  LSC's  announcement  of  funding 
availability  on  August  22,  2002  (67  FR 
54495).  LSC  will  award  funds  to  one  or 
more  of  the  following  organizations  to 
provide  civil  legal  services  in  the 
indicated  service  areas.  Funding 
amounts  shown  are  based  on  the  2000 
census  data  as  discussed  in  LSC 
Program  Letter  02-8.  Amounts  are 
subject  to  change. 


State  &  service  area 

-     ,       . Anticipated  Fy 

Applicant  name                                             2003  award 

Michigan 

MI-9     

MI-1 2        

Legal  Services  of  Northern  Michigan,  Inc  

Legal  Services  of  South  Central  Michigan,  Inc 

Legal  Aid  and  Defender  Association.  Inc  

Lakeshore  Legal  Aid                       

$  648,993 
1,169,064 

MI-1 3   

MI-14                             

3.507,603 
1 ,261 ,424 

MI-1 4 

Legal  Services  of  Eastern  Michigan 

1,261,424 

MI-1 5   

Western  Michigan  Legal  Services      

Legal  Services  of  South  Central  Michigan,  Inc  

Michigan  Indian  Legal  Services.  Inc                        

1.518,531 

MMI      

NMI-1                                    

441.801 
149,078 

1 

These  grants  and  contracts  will  be 
awarded  under  the  authority  conferred 
on  LSC  by  the  Legal  Services 
Corporation  Act,  as  amended  (42  U.S.C. 
2996e(a}(l]),  Awards  will  be  made  so 
that  each  service  area  is  served, 
although  none  of  the  listed 
organizations  are  guaranteed  an  award 
or  contract.  This  public  notice  is  issued 
pursuant  to  the  LSC  Act  (42  U.S.C. 
2996f(n].  with  a  request  for  comments 
and  recommendations  concerning  the 
potential  grantees  within  a  period  of  30 
days  from  the  date  of  publication  of  this 
notice  Grants  will  become  effective  and 


grant  funds  will  be  distributed  on  or 
about  lanuary  1.  2003. 

Datfd   ()(  ti)l)er  21,  2002. 
Michael  A.  Genz, 

Director.  Office  of  Program  Performance, 

U'iial  Sen  /Ve.s  Corporation. 

;FK  !)ui    ()2-27I4H  Filed  10-24-02;  8:45  am] 

BILUNG  CODE  7050-0 1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-125] 

NASA  Advisory  Council,  Earth 
Systems  Science  and  Applications 
Advisory  Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  Meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
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Advisory  Council  (NAC),  Earth  Systems 

Science  and  Applications  Advisory 

Committee  (ESSAAC). 

DATES:  Wednesday.  November  13,  2002, 

8:30  a.m.  to  5:30  p.m.;  and  Thursday, 

November  14,  2002.  8:30  a.m.  to  5:30 

p.m. 

ADDRESSES:  Channel  Inn  Hotel,  650 
Water  Street  SW,  Captain's  Room, 
Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Williams,  Code  Y,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-0241. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

•  Welcome  and  Opening  Remarks 

•  Agency  Perspective  &  Plans 

•  Earth  Science  Enterprise  (ESE) 
Perspective 

•  Climate  Change  Research  Initiative  / 
U.S.  Global  Change  Research  Program 

•  Overview  &  ESE  Strategic  Plan 

•  Research  Strategy  &  Implementation 
Planning 

•  Applications  Strategy  & 
Implementation  Planjiing 

•  NASA  and  ESE  Education  Planning— 
Data  and  Information  Systems 
Strategy  "  Earth  Science  Information 
Systems  and  Services  Subcommittee 
Update 

•  Technology  Strategy  and 
Implementation — Technology 
Subcommittee  Update 

•  Committee  Discussion/Writing 
Session 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  acconunodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors'  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  02-27252  Filed  10-24-02;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  AREONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-126] 

NASA  Advisory  Council,  Earth  Science 
Information  Systems  and  Services 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 


Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council  (NAC),  Earth  Systems 
Science  and  Applications  Advisory 
Committee  (ESSAAC). 

DATES:  Wednesday.  October  30,  2002, 
8:30  a.m.  to  5:30  p.m.;  and  Thursday, 
October  31.  2002,  8:30  a.m.  to  1  p.m. 

ADDRESSES:  Holiday  Inn  Capitol,  Saturn 
and  Venus  Rooms,  500  C  Street  SW.. 
Washington,  DC  20003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Martha  Maiden,  Code  YF,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1078. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Welcome  and  Introductory  Comments 

— Earth  Science  Enterprise  (ESE) 

Strategic  Thinking 
— ESE  Budget  Overview 
— Data  Implementation  Roadmap 

— Strategic  Evolution  of  ESE  Data 
Systems  (SEEDS)  Status 

— Earth  Observation  System  (EOS) 
Science  Operations  and  Development 
Status 

— Earth  Observation  System  Data  and 
Information  System  (EOSDIS) 
Maintenance  and  Development  (EMD) 
Procurement  Status 

— Development  of  Main  Points  and 
Concerns 

— Summary  of  first  day/ 
Recommendations  Items 

— General  Discussion 

— Long-term  Archive  (LTA) 
Introduction 

—National  Oceanic  and  Atmospheric 
Administration  (NOAA)  Class  Plans 
and  Development  Status 

—US  Geological  Survey  (USGS)  Eros 
Data  Center  (EDC)  and  Land  Processes 
LTA 

— Other  reports 

— Finalize  Recommendations/Closing 
Remarks 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

|une  W.  Edwards. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc.  02-27265  Filed  10-24-02:  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  9,  2002.  Once  the  appraisal  of 
the  records  is  completed,  NAR.^  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  ajipraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA).  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Baume,  Acting  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
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Administration.  8601  Adelphi  Road. 
College  Park,  MD  20740-6001. 
Telephone;  301-837-1505  E-mail: 

records. rngta n a ni  i,'o v 

SUPPLEME^^■ARY  INFORMATION:  Each  year 

Federal  agencies  create  billions  lA 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARAs  approval,  using 
the  Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Nlany  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  \h*' 
Archivist  of  the  United  States  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Ck)vernment's  activities,  and 
whether  or  not  they  have  historical  or 
other  value 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction)   It  also 
includes  a  brief  description  of  the 
temporary-  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NAR.-\  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request 

Schedules  Pending 

1   Department  of  (Commerce.  United 
States  Patent  and  Trademark.  Office 


(Nl-241-()2-2.  2  items.  2  temporary' 
items).  Provisional  patent  applications 
and  related  c:opies  that  are  received  for 
initial  review  by  the  Office  of  Initial 
Patent  Examination. 

2.  Department  of  Defense.  Defense 
Threat  Reduction  Agency  (N 1-374-02- 
8.  17  items,  12  temporary  items). 
Records  relating  t(j  the  operation  of  the 
Radiation  Experiments  Command 
Center  (REC(^).  Temporary'  records 
include  components  of  the  RECC 
Database,  related  hard  copy  files,  and 
administrative  and  working  files  as  well 
as  electronic  copies  of  records  created 
using  word  processing  and  electronic 
mail.  Proposed  for  permanent  retention 
are  components  and  outputs  of  the 
RECC  database,  related  system 
documentation,  and  paper  files  relating 
to  human  radiation  experiments. 

3.  Department  of  Defense.  National 
Reconnaissance  Office  (N 1-525-02-2.  4 
items.  4  temporary  items).  Employee 
grievance  and  management  inquiry  files. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

4.  Department  of  Energy.  Idaho 
Operations  Office  (Nl-434-02-1.  3 
items  3  temporary  items)  Records 
relating  recordings  of  ground  velocity 
taken  by  a  seismometer  (seismogram 
records)  Also  included  are  the 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

5  Department  of  Interior.  U.S. 
Geological  Survey  (Nl-57-02-4.  151 
items.  145  temporary-  items).  Records 
relating  to  acquisition,  supply  and  grant 
matters,  emergency  planning,  safety. 
set:urity.  and  environmental  matters, 
and  property  management.  Records 
relate  to  such  subjects  as  procurement, 
charge  card  purchases,  grant  programs, 
control  of  classified  documents, 
protection  and  technical  surveillance 
countermeasures.  security  and  access 
control,  misuse  of  government  property, 
background  investigations,  safety 
training,  hazardous  waste  management, 
emergency  planning,  environmental 
compliance,  fire  reports,  personal 
property,  motor  vehicle  and  watercraft 
management,  museum  management, 
and  real  property  management.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail, 
spreadsheet,  and  word  processing 
applications.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
records  relating  to  such  subjects  as 
agency  document  classification 
programs  and  policies,  the  protection  of 
cultural  resources  and  mineral 
resources,  and  pest  management 
programs. 


6.  Department  of  Interior.  U.S.  Fish 
and  Wildlife  Service  (Nl-22-02-1.  8 
items.  8  temporary'  items).  Records 
relating  to  volunteer  activities  including 
such  files  as  personnel  records  of 
volunteers,  administrative  files,  reports, 
and  rosters  of  volunteer  personnel  in 
both  electronic  and  paper  media.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing. 

7.  Department  of  State.  Bureau  of 
Administration  (Nl-59-02-5.  10  items. 
10  temporary  items).  Records  relating  to 
personnel  matters,  including  Foreign 
Service  employee  emergency  locator 
records,  files  relating  to  leave,  travel, 
and  payroll,  and  death  case  files  relating 
to  agency  employees  who  die  while  in- 
service.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

8.  Department  of  the  Treasury,  Office 
of  General  Coun.sel  (Nl-56-02-^5,  58 
items.  51  temporary')-  Attorney  working 
files,  document  production  records, 
legal  matter  files  and  related  tracking 
systems,  litigation  files,  standards  of 
conduct  files,  records  relating  to  the 
specific  sanctions  program,  and  other 
records  accumulated  by  the  Office  of 
Cieneral  Counsel.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  files  as  general  counsel 
memoranda,  general  counsel  opinions, 
and  selected  records  relating  to 
significant  legal  matters  and  litigation. 

9.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt.  (Nl-53-02-8.  10 
items.  10  temporary'. items).  Inputs, 
outputs,  system  documentation,  and 
master  files  of  the  Internal  Revenue 
Information  System.  This  system  reports 
interest  earned  on  foreign  owned 
accounts  and  is  used  to  prepare  IRS 
Forms  1042-S  that  are  mailed  to 
account  holders.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  applications. 

10.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  (Nl-53-02- 

9.  12  items.  11  temporary'  items). 
Records  of  the  Office  of  Public  Debt 
Accounting,  including  such  records  as 
debt  statements  and  reconciliations, 
financial  statements  and  reconciliations, 
accounting  reviews,  and  exception 
reports.  Historical  reports  of  the 
Government's  debt  and  expenses  are 
proposed  for  permanent  retention. 

11.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt  {Nl-5'3-02- 

10,  17  items,  15  temporary  items). 
Savings  Bond  Marketing  Office  records 
consisting  of  reports  and  documents 
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generated  from  the  Payroll  Savings 
Participation  System  and  the  Call  and 
Progress  Summary  System.  Records  are 
used  to  develop  and  focus  marketing 
efforts.  Also  included  are  electronic 
copies  of  docmneirts  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  Action 
Bulletins  aind  Printed  Promotional 
Materials  are  proposed  for  permanent 
retention. 

12.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  (Nl-53-02- 
14,  6  items,  6  temporary  items). 
Electronic  records  and  related  output 
reports  used  in  connection  with  the 
printing,  tracking,  and  distribution  of 
agency  forms. 

13.  Central  Intelligence  Agency, 
Directorate  of  Intelligence  (Nl-263-02- 
3,  7  items,  7  temporary  items).  Inputs, 
master  data,  outputs,  backup  tapes,  and 
documentation  for  the  Trade  Data 
Aggregation  and  Recovery  System,  an 
electronic  system  containing 
international  import  and  export  data. 

14.  Executive  Office  of  the  President, 
Office  of  Telecommunications  Policy 
(Nl^29-02-3,  3  items,  1  temporary 
item).  Reports  prepared  by  study  groups 
of  the  International  Telegraph  and 
Telephone  Consultative  Committee. 
1968-1972.  Proposed  for  permanent 
retention  are  files  of  the  Assistant 
Director  of  the  Office  of 
Teleconununications  Policy,  1971-1972, 
and  subject  files  pertaining  to 
communications  matters,  1952-1970. 

15.  Farm  Credit  Administration, 
Agency-wide  (Nl-1 03-02-1.  4  items.  4 
temporary  items).  Administrative 
subject  files  and  records  that  document 
the  Farm  Credit  Banks  Fimding 
Corporation's  funding  approval  process. 
Records  include  correspondence  and 
reports,  offering  circulars,  term  sheets, 
and  sale  confirmations.  Also  included 
are  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

16.  Office  of  Navajo  and  Hopi  Indian 
Relocation,  Executive  Direction  (Nl- 
220-02-18,  3  items,  2  temporary  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  relate  to  legislative 
history  matters.  Recordkeeping  copies  of 
these  files  are  proposed  for  permanent 
retention. 

17.  Office  of  Navajo  and  Hopi  Indian 
Relocation,  Relocation  Operations  (Nl- 
220-02-19,  7  items,  4  temporary  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  relate  to  such  matters  as 
accommodation  and  stipulated 
settlement  agreements,  Hopi  partitioned 
land  reports,  and  residents  on  Hopi 
partitioned  land  who  relinquished  their 


interests  in  accommodation  agreements. 
Recordkeeping  copies  of  these  files  are 
proposed  for  permanent  retention. 
18.  Tennessee  Valley  Authority, 
Transmission  Power  Supply  (Nl-142- 
01-4,  5  items,  5  temporary  items).  Paper 
and  electronic  surveying  records 
including  field  notebooks,  computation 
sheets,  estimates,  maps,  reports, 
correspondence,  and  supporting 
materials.  Also  included  Eire  electronic 
copies  of  records  created  using  word 
processing  and  electronic  mail. 

Dated:  October  18.  2002. 
Michael  1.  Kurtz, 

Assistant  Archivist  for  Record  Senices — 
Washington.  DC. 

[PR  Doc.  02-27182  Filed  10-24-02:  8:45  ami 
BILUNG  CODE  7515-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Tvpe  of  submission,  new,  revision, 
or  extension:  Revision. 

1.  The  title  of  the  information 
collection:  Proposed  Rule,  10  CFR  part 
50.48,  "Fire  Protection,  Voluntary 
Adoption  of  NFPA  805  Fire  Protection 
Requirements". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  When  reactor  licensees  choose 
to  adopt  NFPA  805  fire  protection 
requirements  (once),  or  when  requesting 
NRC  approval  for  use  of  alternative 
methods  or  analytical  approaches  under 
NFPA  805  (as  needed). 

5.  Who  will  be  required  or  asked  to 
report:  Current  light  water  reactor 
licensees  choosing  to  adopt  NFPA  805 
fire  protection  requirements. 

6.  An  estimate  of  the  number  of 
annual  responses:  6  (4  reactor  plants 
adopting  NFPA  805  fire  protection 
requirements,  and  2  reactor  plants 
requesting  to  use  alternative  methods  or 
analytical  approaches). 

7.  The  estimated  number  of  annual 
respondents:  Four  licensees  adopting 


NFPA  805  fire  protection  requirements, 
and  two  licensees  requesting  to  use 
alternative  methods  or  anah'tical 
approaches. 

8.  An  estimate  of  the  net  total  number 
of  hours  needed  to  <   'mplete  the 
requirement  or  reqi  'st  (annual  total  for 
all  plants):  3156  h(  irs  of  reporting  per 
year,  and  180,800  Lours  of 
recordkeeping  per  year  (offset  by 
reductions  in  exemption  request 
processing  and  cost  reductions 
associated  with  reduced  maintenance, 
operating  and  training  costs  for  fire 
protection  features  which  can  be 
removed  from  the  reactor  plants.) 

9.  An  indication  of  whether  section 
3507(d),  Pub.  L.  104-13  applies: 
Applicable. 

10.  Abstract:  The  proposed  rule 
would  modif\'  10  CFR  50.48  to  permit 
existing  reactor  licensees  to  voluntarily 
adopt  a  set  of  fire  protection 
requirements  contained  in  the  National 
Fire  Protection  Association  (NFPA) 
Standard  805.  "Performance-Based 
Standard  for  Fire  Protection  for  Light 
Water  Reactor  Electric  Generating 
Plants.  2001  Edition"  (NFPA  805). 

Submit,  by  November  25.  2002. 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  NRC's  submittal  to 
OMB  may  be  viewed  free  of  charge  at 
the  NRC  Public  Document  Room.  Ont; 
White  Flint  North.  11555  Rockville 
Pike,  Room  O-l  F21.  Rockville.  MD 
20852.  The  proposed  rule  "Revision  of 
10  CFR  50.48  to  Permit  Light- water 
Reactors  to  Voluntarily  Adopt  National 
Fire  Protection  Association  (NFPA) 
Standard  805.  Performance-based 
Standard  for  Fire  Protection  for  Light- 
water  Reactor  Electric  Generating 
Plants.  2001  Edition'  as  an  Alternative 
Set  of  Risk-informed  and  performance- 
based  Fire  Protection  Requirements"  is 
or  has  been  published  in  the  Federal 
Register  within  several  days  of  the 
publication  date  of  this  Federal  Register 
Notice.  The  OMB  clearance  package  and 
rule  are  available  at  the  NRC  worldwide 
Web  site:  http://v^■\^^^'. nrc.gov/public- 
involve/doc-comment/omb/index.html 
for  60  days  after  the  signature  date  of 
this  notice  and  are  also  available  at  the 
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rule  forum  site,  http:// 
ruleforum.IInl.gov 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
November  25.  2002:  Br\'on  Allen.  Office 
of  Information  and  Regulatory  Affairs 
(3150-0011).  NEC)B-10202.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  al  Rockville.  Maryland,  this  17th  da\ 
of  Ot:tober  2002 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shelton, 

SRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  02-27241  Filed  10-24-02.  8  45  ami 

BILUNG  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-395J 

South  Carolina  Electric  and  Gas 
Company,  Virgil  C.  Summer  Nuclear 
Station,  Unit  1 ;  Notice  of  Intent  to 
Prepare  an  Environmental  Impact 
Statement  and  Conduct  Scoping 
Process 

South  Carolina  Electric  and  Gas 
Company  (SCE&G)  has  submitted  an 
application  for  renewal  of  operating 
license  NPF-12  for  an  addititmal  20 
years  of  operation  at  Virgil  C  .Summer 
Nuclear  Station  (\'.C;.  Summer).  Unit  1. 
V.C.  Summer  is  located  in  the 
southeastern  corner  of  rural  Fairfield 
County,  South  Carolina,  approximately 
26  miles  northwest  of  Columbia.  South 
Carolina.  The  application  for  renewal 
was  submitted  by  letter  dated  August  6, 
2002.  pursuant  to  10  CFR  part  54.  A 
notice  of  rec:eipt  of  application, 
including  the  environmental  report 
(ER).  was  published  in  the  Federal 
Register  on  September  3.  2002  (67  FR 
56316).  A  notice  of  acceptance  for 
docketing  of  the  application  for  renewal 
of  the  facility  operating  license  was 
published  in  the  Federal  Register  on 
October  10.  2002  (67  FR  62272).  The 
purpose  of  this  notice  is  to  inform  th(> 
public  that  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  be  preparing  an 
environmental  impact  statement  (ElS)  in 
support  of  the  review  of  the  license 
renewal  application  and  to  provide  the 
public  an  opportunity  to  participate  in 
the  environmental  scoping  process  as 
defined  in  10  CFR  51.29. 

In  accordance  with  10  CFR  54  23  and 
10  CFR  51.53(c).  SCE&G  submitted  th.- 
ER  as  part  of  the  application.  The  ER 


was  prepared  pursuant  to  10  CFR  part 
51  and  is  available  for  public  inspection 
at  the  NR(;'s  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville.  Maryland,  or  from  the 
Publicly  Available  Records  component 
of  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS).  ADAMS  is  accessible  at 
http://www.nrc.gov/reading-rm/ 
adams.html,  which  provides  access 
through  the  NRC's  Public  Electronic 
Reading  Room  (PERR).  Persons  who  do 
not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contac:t  the  NRC's  PDR  reference  staff  at 
1-800-397^209,  (301)415-4737,  or  by 
email  to  pdr@nrc.gov.  The  application 
may  also  be  viewed  on  the  Internet  at 
http://www.nrL:. gov/ reactors/ operating/ 
licensing/ renewal/applications/ 
summer.html.  In  addition,  the  Thomas 
Cooper  Library,  located  at  1322  Greene 
Street.  Columbia,  South  Carolina  29208, 
and  the  Fairfield  County  Library, 
located  at  300  Washington  Street, 
Winnsboro.  South  Carolina  29180,  have 
agreed  to  make  the  ER  available  for 
public  inspection. 

This  notice  advises  the  public  that  the 
NRC  intends  to  gather  the  information 
necessary  to  prepare  a  plant-specific 
supplement  to  the  Ccjmmission's 
"Generic  Environmental  Impact 
Statement  (GEIS)  for  License  Renewal  of 
Nuclear  Plants."  (NUREG-1437)  in 
support  of  the  review  of  the  application 
for  renewal  of  the  V.C.  Summer 
operating  license  for  an  additional  20 
years.  Possible  alternatives  to  the 
proposed  action  (license  renewal) 
include  no  action  and  reasonable 
alternative  energy  sources.  Title  10  of 
the  CFR.  section  10  CFR  51.95  requires 
that  the  NRC  prepare  a  supplement  to 
the  GEIS  in  connection  with  the  renewal 
of  an  operating  license.  This  notice  is 
being  published  in  accordance  with  the 
National  Envinjnmental  Policy  Act 
(NEPA)  and  the  NRC's  regulations  found 
in  10  CFR  part  51. 

The  NRC  will  first  conduct  a  scoping 
process  for  the  supplement  to  the  GEIS 
and.  as  soon  as  practicable  thereafter, 
will  prepare  a  draft  supplement  to  the 
GEIS  for  public  comment.  Participation 
in  this  scoping  process  by  members  of 
the  public  and  local.  State,  and  Federal 
government  agencies  is  encouraged.  The 
scoping  process  for  thf^  supplement  to 
the  GEIS  will  he  used  to  accomplish  the 
following; 

a.  Define  the  proposed  action  which 
is  to  be  the  subject  of  the  supplement  to 
the  GEIS. 

b  Determine  the  scope  of  the 
supplement  to  the  GEIS  and  identify'  the 


significant  issues  to  be  analyzed  in 
depth. 

c.  Identify  and  eliminate  from 
detailed  study  those  issues  that  are 
peripheral  or  that  are  not  significant. 

d.  Identify  any  environmental 
assessments  and  other  EISs  that  are 
being  or  will  be  prepared  that  are 
related  to,  but  are  not  part  of  the  scope 
of  the  supplement  to  the  GEIS  being 
considered. 

e.  Identify  other  environmental 
review  and  consultation  requirements 
related  to  the  proposed  action. 

f.  Indicate  the  relationship  between 
the  timing  of  the  preparation  of 
environmental  analyses  and  the 
Commission's  tentative  planning  and 
decision-making  schedule. 

g.  Identify  any  cooperating  agencies 
and.  as  appropriate,  allocate 
assignments  for  preparation  and 
schedules  for  completing  the 
supplement  to  the  GEIS  to  the  NRC  and 
any  cooperating  agencies. 

h.  Describe  how  the  supplement  to 
the  GEIS  will  be  prepared,  including 
any  contractor  assistance  to  be  used. 

The  NRC  invites  the  following  entities 
to  participate  in  the  scoping  process: 

a.  The  applicant,  SGE&G. 

b.  Any  Federal  agency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved,  or  that  is  authorized  to 
develop  and  enforce  relevant 
environmental  standards. 

c.  Affected  State  and  local 
government  agencies,  including  those 
authorized  to  develop  and  enforce 
relevant  environmental  standards. 

d.  Any  affected  Indian  tribe. 

e.  Any  person  who  requests  or  has 
requested  an  opportunity  to  participate 
in  the  scoping  process. 

f.  Any  person  who  intends  to  petition 
for  leave  to  intervene. 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  for  an  ElS  may  include 
a  public  scoping  meeting  to  help 
identif>'  significant  issues  related  to  a 
proposed  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS.  The  NRC  has  decided  to  hold  a 
public  meeting  for  the  V.C.  Summer 
license  renewal  supplement  to  the  GEIS. 
The  scoping  meeting  will  be  held  at  the 
White  Hall  Fellowship  Room  at  the 
White  Hall  A. ME.  Church  located  at 
8594  State  Highway  215  South, 
Jenkinsville,  South  Carolina,  on 
Wednesday,  December  11,  2002.  There 
will  be  two  sessions  to  accommodate 
interested  parties.  The  first  session  will 
convene  at  1;30  p.m.  and  will  continue 
until  4:30  p.m.  The  second  session  will 
convene  at  7:00  p.m.  with  a  repeat  of  the 
overview'  portions  of  the  meeting  and 
will  continue  until  10:00  p.m.  Both 
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meetings  will  be  transcribed  and  will 
include:  (1)  An  overview  by  the  NRC 
staff  of  the  NEPA  environmental  review 
process,  the  proposed  scope  of  the 
supplement  to  the  GEIS,  and  the 
proposed  review  schedule;  (2)  an 
overview  by  SCE&G  of  the  proposed 
action,  V.C.  Summer  license  renewal, 
and  the  envirormiental  impacts  as 
outlined  in  the  ER;  and  (3)  the 
opportunity  for  interested  government 
agencies,  organizations,  and  individuals 
to  submit  comments  or  suggestions  on 
the  environmental  issues  or  the 
proposed  scope  of  the  supplement  to  the 
GEIS.  Additionally,  the  NRC  staff  will 
host  informal  discussions  one  hour 
prior  to  the  start  of  each  session  at  the 
White  Hall  Fellowship  Room.  No 
comments  on  the  proposed  scope  of  the 
supplement  to  the  GEIS  will  be  accepted 
during  the  informal  discussions.  To  be 
considered,  comments  must  be  provided 
either  at  the  transcribed  public  meetings 
or  in  writing,  as  discussed  below. 
Persons  may  register  to  attend  or  present 
oral  comments  at  the  meeting  on  the 
NEPA  scoping  process  by  contacting  Mr. 
Gregory  F.  Suber  by  telephone  at  1-800- 
368-5642,  extension  1124,  or  by 
Internet  to  the  NRC  at  gxs@nrc.gov  no 
later  than  November  15,  2002.  Members 
of  the  public  may  also  register  to  speak 
at  the  meeting  within  15  minutes  of  the 
start  of  each  session.  Individual  oral 
conunents  may  be  limited  by  the  time 
available,  depending  on  the  number  of 
persons  who  register.  Members  of  the 
public  who  have  not  registered  may  also 
have  an  opportunity  to  speak,  if  time 
permits.  Public  comments  will  be 
considered  in  the  scoping  process  for 
the  supplement  to  the  GEIS.  If  special 
equipment  or  acconunodations  are 
needed  to  attend  or  present  information 
at  the  public  meeting,  the  need  should 
be  brought  to  Mr.  Suber's  attention  no 
later  than  November  15,  2002,  so  that 
the  NRC  staff  can  determine  whether  the 
request  cem  be  accommodated. 

Members  of  the  public  may  send 
written  comments  on  the  environmental 
scoping  process  for  the  supplement  to 
the  GEIS  to:  Chief,  Rules  and  Directives 
Branch,  Division  of  Administrative 
Services,  Office  of  Administration, 
Mailstop  T-6  D  59,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Comments  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays.  To 
be  considered  in  the  scoping  process, 
written  comments  should  be 
postmarked  by  January  6,  2003. 
Electronic  comments  may  be  sent  by  the 
Internet  to  the  NRC  at 
VCSummerEIS@nrc.gov.  Electronic 


submissions  should  be  sent  no  later 
than  January  6,  2003,  to  be  considered 
in  the  scoping  process.  Comments  will 
be  available  electronically  and 
accessible  through  the  NRC's  PERR  link. 
http://www.nrc.gov/NRC/ADAMS/ 
index.html,  at  the  NRC  Home  page. 

Participation  in  the  scoping  process 
for  the  supplement  to  the  GEIS  does  not 
entitle  participants  to  become  parties  to 
the  proceeding  to  which  the  supplement 
to  the  GEIS  relates.  Notice  of 
opportunity  for  a  hearing  regarding  the 
renewal  application  was  the  subject  of 
the  aforementioned  Federal  Register 
notice  of  acceptance  for  docketing. 
Matters  related  to  participation  in  any 
hearing  are  outside  the  scope  of  matters 
to  be  discussed  at  this  public  meeting. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a  concise 
smnmary  of  the  determination  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  summary  to  each 
participant  in  the  scoping  process.  The 
summary  will  also  be  available  for 
inspection  through  the  PERR  link.  The 
staff  will  then  prepare  and  issue  for 
coniinent  the  draft  supplement  to  the 
GEIS,  which  will  be  the  subject  of 
separate  notices  and  a  separate  public 
meeting.  Copies  will  be  available  for 
public  inspection  at  the  above- 
mentioned  addresses,  and  one  copy  per 
request  will  be  provided  free  of  charge. 
After  receipt  and  consideration  of  the 
comments,  the  NRC  will  prepare  a  final 
supplement  to  the  GEIS,  which  will  also 
be  available  for  public  inspection. 

Information  about  the  proposed 
action,  the  supplement  to  the  GEIS.  and 
the  scoping  process  may  be  obtained 
from  Mr.  Suber  at  the  aforementioned 
telephone  number  or  e-mail  address. 

Dated  at  Rockville.  Maryland,  this  23rd. 
day  of  October.  2002. 

For  the  Nuclear  Regulatory  Commission 
Pao-Tsin  Kuo. 

Program  Director.  License  Renewal  and 
Environmental  Imparts  Program.  Division  of 
Regulator,-  Improvement  Programs.  Office  of 
.\uclear  Reactor  Regulation. 
[FR  Dor.  02-27.334  Filed  10-24-02;  8:4.5  am] 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-3103] 

Louisiana  Energy  Services  Gas 
Centrifuge  Enrichment  Facility 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON:  Extension  of  opportunity  to 

provide  public  comments. 


SUMMARY:  In  a  Federal  Register  Notice 
(67  FR  61932).  dated  October  2.  2002. 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  requested  comments 
from  members  of  the  public  concerning 
a  series  of  "white  papers"  presented  to 
the  NRC  by  the  Louisiana  Energy 
Services  (LES)  addressing  licensing 
issues  for  a  gas  centrifuge  uranium 
enrichment  facility  to  be  located  in  the 
area  of  Hartsville,  Trousdale  County, 
Tennessee.  The  October  2,  2002. 
Federal  Register  Notice  provided  a  30- 
day  comment  period.  As  a  result  of 
comments  made  at  an  October  14,  2002, 
public  information  forum  sponsored  by 
Trousdale  County,  Tennessee,  the 
Commission  is  extending  the  comment 
period  to  November  13,  2002. 
DATES:  Comments  are  due  by  November 
13,  2002.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  NRC  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Timothy  C.  Johnson.  Project  Manager. 
Special  Projects  and  Inspection  Branch. 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T- 
8A33.  Washington,  DC  20555. 
Telephone  (301)  415-7299.  e-mail    . 
TCf@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  Notice  (67  FR  G1932), 
dated  October  2,  2002,  NRC  published 
an  opportunity  for  the  public  to  provide 
comments  on  six  pre-application  policy 
issue  "white  papers."  LES  submitted 
these  white  papers  to  the  Commission 
as  LES  believes  that  Commission 
direction  on  these  issues  will  be 
essential  to  the  conduct  of  an  efficient 
regulatory  review  process.  The  white 
papers  addressed  the  following  subjects: 

1.  Analysis  of  need  for  the  facility  and 
the  no-action  alternative  under  the 
National  Environmental  Policy  Act: 

2.  Environmental  justice: 

3.  Financial  qualifications: 

4.  Antitrust  review; 

5.  Foreign  ownership: 

6.  Disposition  of  depleted  uranium  tails. 

A  public  meeting  was  held  on  April 
30,  2002.  to  discuss  these  papers. 
Comments  on  the  papers  were 
submitted  by  two  attendees  at  the 
meeting:  the  Department  of  Energy 
(DOE)  and  the  United  States  Enrichment 
Corporation  (USEC).  The  NRC  prepared 
a  meeting  summary,  dated  May  28. 
2002.  which  is  publicly  available.  At  the 
time  of  the  April  meeting,  LES  had  not 
chosen  a  site  for  the  facility. 

On  October  14.  2002.  at  a  public 
information  forum  sponsored  by 
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Trousdale  County.  Tennessee,  several 
members  of  the  public:  requested  a  90- 
day  extension  of  the  comment  period 
because  the  opportunity  to  provide 
comments  was  not  locally  advertised- 
On  October  IB.  2002.  LES  requested  that 
NRC  extend  the  comment  period  to  end 
30  davs  after  the  public  information 
forum  on  October  14.  2002.  After 
considermg  these  requests,  the 
Commission  is  e.xtending  the  comment 
period.  NRC  considers  that  the 
extension  provides  suffic:ient  time  for 
members  of  the  public  to  review  the  LES 
■  white  papers"  and  provide  comment. 

The  April  24.  2002.  LES  -white 
papers';  the  Mav  28.  2002.  NRC 
Meeting  Summarv;  DOE's  luiv  25.  2002, 
comments;  and  USEC's  June  19.  2002. 
comments  are  accessible  electronically 
from  the  NRC  Agency  wide  Documents 
Access  and  Management  Svstem 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://n^^^vn^r  gov/rf^adingrm/ 
adams.html  The  ADAMS  Accession 
Numbers  for  these  documents  are: 
ML022350051.  ML021480298, 
ML022350130.  and  ML021770197, 
respectivelv.  These  documents  may  also 
be  examined  and/or  copied  for  a  fee  at 
NRC's  Public  Document  Room  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland 

Members  of  the  public  may  provide 
comments  by  November  13,  2002.  The 
comments  may  be  provided  to  Michael 
Lesar.  Chief.  Rules  Review  and 
Directives  Branch.  Division  of 
Administration  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555 

Uated  at  Rockville.  Maryland,  this  IHlli  ii.i\ 
October.  2002. 

For  the  U.S.  Nuclear  Regulatory 
rommi'ssion. 
.Vlelvyn  \.  Leach, 

Chief.  Special  Proffcts  and  Inspection 
Branch.  Division  of  Fuel  Cycle  Safety  and 
Safeguards.  Office  of  Suclear  Material  Safety 
and  Safeguards. 
(FR  Doc.  02-27242  Filed  10-24-02;  8:45  am) 

BILLING  CODE  7590-01 -P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Africa  Investment  Advisory  Council 
Meeting 

TIME  AND  DATE:  Monday,  October  21 . 
2002,  Noon— 3  PM  (OPEN  PortionJ  ' 


PLACE:  Offii:es  of  the  Corporation. 
Twelfth  Floor  Europe  Room.  1100  New 
York  Avenue,  NW.,  Washington,  DC. 
STATUS:  Metiting  OPEN  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Welcome  &  Introductory  Remarks. 

2   Introduction  to  OPIC  Instruments  & 
Africa  Project  Portfolios. 

3.  Africa  Investment  Advisory 
Council;  Role  &  Administrative  Issues. 

4.  Discussion/Q&A 

Note:  Due  to  unforeseen  i  ircumstances. 
this  notice  is  publistied  less  than  15  davs 
prior  to  the  meeting  (41  CFR  102-.J.  1.50(b)). 

CONTACT  PERSON  FOR  INFORMATION: 

Information  on  the  meeting  may  be 
obtained  from  Marysue  K.  Shore  at  (202) 
336-8630. 

D.ited    f)(  toher  21.  2002. 
Marysue  K.  Shore, 

Senior  Advisor  to  the  President  and  Director. 

African  Affairs,  (Jvprseov  Private  Investment 

Corporation 

IKKDoi    02-27141  tiletl  10-24-O2:  8:45  ami 

BILLING  CODE  3210-01-M 


tditonal  Note:  This  dcx.ument  was  received  at 
the  ()ffi(  !■  ut  ihi'  (  f  lieral  Register  on  October  21. 
2002. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington,  DC 
20549. 

Extension:  Rule  1  lal-l(T).  SEC  File  No. 
270-42H.  OMB  Control  No.  .12:1.1-0478 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  LI.S.C.  3501  pt  sf^q].  the  Securities 
and  Exchange  (Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Managtfinent  and  Budget  for  extension 
and  approval. 

•  Rulellal-l(T) — Transaction 
Yielding  Priority.  Parity,  and 
Precedence 

On  lanuary  27.  1976.  the  Commission 
adopted  Rule  1  lal-l(T)  under  the 
Securities  Exchange  Act  of  1934 
{■'E.xchange  Act")  to  exempt 
transactions  of  exchange  members  for 
their  own  accounts  that  would 
otherwise  be  prohibited  under  Section 
11(a)  of  the  Exchange  Act.  The  rule 
provides  that  a  member's  proprietarv' 
order  may  be  executed  on  the  exchange 
of  which  the  trader  is  a  member,  if. 
among  other  things;  (1)  The  member 
discloses  that  a  bid  or  offer  for  its 


account  is  for  its  account  to  any  member 
with  whom  such  bid  or  offer  is  placed 
or  to  whom  it  is  communicated;  (2)  any 
such  member  through  whom  that  bid  or 
offer  is  communicated  discloses  to 
others  participating  in  effecting  the 
order  that  it  is  for  account  of  a  member; 
and  (3)  immediately  before  executing 
the  order,  a  member  (other  than  a 
specialist  in  such  security)  presenting 
any  order  for  the  account  of  a  member 
on  the  exchange  clearly  announces  or 
otherwise  indicates  to  the  specialist  and 
to  other  members  then  present  that  he 
is  presenting  an  order  for  the  account  of 
a  member. 

Without  these  requirements,  it  would 
not  be  possible  for  the  Commission  to 
monitor  its  mandate  under  the  Exchange 
Act  to  promote  fair  and  orderly  markets 
and  ensure  that  exchange  members 
have,  as  the  principle  purpose  of  their 
exchange  memberships,  the  conduct  of 
a  public  securities  business. 

There  are  approximately  1,000 
respondents  that  require  an  aggregate 
total  of  333  hours  to  comply  with  this 
rule.  Each  of  these  approximately  1,000 
respondents  makes  an  estimated  20 
annual  responses,  for  an  aggregate  of 
20,000  responses  per  year.  Each 
response  takes  approximately  1  minute 
to  complete.  Thus,  the  total  compliance 
burden  per  year  is  333  hours  (20,000 
minutes/60  minutes  per  hour  -  333 
hours).  The  approximate  cost  per  hour 
is  SlOO,  resulting  in  a  total  cost  of 
compliance  for  the  respondents  of 
533,333  (333  hours  @  SlOO). 

Writttm  comments  are  invited  on;  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  burden  of  the  proposed 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  inf(jrmation  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director  for  the  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington.  DC  20549. 


Federal  Register/Vol.  67,  No.  207 /Friday,  October  25.  2002 /Notices 


65615 


Dated:  October  18,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-27224  Filed  10-24-02;  8:45  am] 

BILLING  C006  M10-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Numtter  10-25774;  812-12598] 

Corvis  Corporation;  Notice  of 
Application 

October  21.  2002. 

agency:  Securities  and  Exchange 
Commission  ("Conmiission"). 
ACTION:  Notice  of  application  imder 
section  3(b)(2)  of  the  hivestment 
Company  Act  of  1940  (the  "Act"). 

SUMMARY  OF  APPLICATION:  Applicant 
Corvis  Corporation  ("Corvis")  seeks  an 
order  imder  section  3(b)(2)  of  the  Act 
declaring  it  to  be  primarily  engaged  in 
a  business  other  than  that  of  investing, 
reinvesting,  owning,  holding  or  trading 
in  securities.  Corvis  is  a 
teleconununications  company  that 
designs,  manufactures,  and  sells  high 
performance  optical  networking 
products. 

RUNG  DATES:  The  application  was  filed 
on  August  7,  2001  and  amended  on 
October  18,  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5;30  p.m.  on  November  15,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicant,  7015  Albert  Einstein  Drive, 
Columbia,  MD,  2104&-9400. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Kim  Gilmer,  Senior  Coimsel,  at  (202) 
942-0528,  or  Janet  M.  Grossnickle. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 


SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel,  202-942-8090). 

Applicant's  Representations 

1.  Corvis,  a  Delaware  corporation,  is 
in  the  business  of  designing, 
manufacturing  and  selling  high 
performance  optical  networking 
products  through  its  direct  and  indirect 
interests  in  wholly-owned  subsidiaries 
and  Acme  Grating,  LLC  ("Acme 
Grating"),  a  company  it  controls  within 
the  meaning  of  section  2(a)(9)  of  the 
Act.i  As  a  development  stage  company, 
Corvis'  operations  consisted  primarily 
of  research  and  development,  product 
design,  manufacturing  and  testing  of 
optical  communications  systems.  As  an 
operating  company,  Corvis  has 
conducted  field  trials  for  customers, 
deployed  transmission  and  switching 
equipment,  built  up  finished  goods 
inventory  to  support  customer  service 
orders,  and  sold  products  to  its 
customers. 

2.  Corvis  states  that  it  needs  to 
maintain  a  large  amount  of  capital  in 
order  to  cover  expenses  related  to  the 
research  and  development  of  new 
technology,  products,  product 
enhancements,  and  other  operational 
expenses  such  as  marketing.  Corvis 
desires  to  use  a  portion  of  its  working 
capital  to  invest  in  short-term, 
investment  grade  securities,  as  outlined 
in  its  investment  policies  which  are 
attached  to  the  application  ("Capital 
Preservation  Investments"),  pending  the 
use  of  such  capital  for  its  current  and 
future  operations.  Corvis  also  states  that 
it  must  preserve  capital  for  carrying  out 
futiu'e  mergers  and  acquisitions  and  for 
entering  into  strategic  partnerships  and 
joint  ventures. 

3.  Corvis  also  makes  and  expects  to 
continue  making  investments  in  long- 
term,  non-controlling,  strategic 
investments  in  the  debt  or  equity 
securities  of  other  entities  ("Strategic 
Investments").  Corvis  states  that  its 
current  Strategic  Investments  are 
invested  in  developing-stage  privately 
held  companies  that  are  engaged  in 
businesses  that  Corvis  believes 
complement  its  technology.  Corvis 
further  states  that  it  views  its  Strategic 
Investments  as  a  means  to  facilitate  the 


'  Corvis  owns  49%  of  the  voting  shares  and  99% 
of  the  economic  interest  in  Acme  Grating.  Acme 
Grating  owns  certain  licensed  intellectual  property 
that  it  uses  to  manufacture  gratings  that  Corvis 
purchases  and  uses  in  its  operations.  Corvis  states 
that,  as  of  )une  29,  2002,  Acme  Grating  had  total 
assets  of  SO. 


development  of  next-generation 
technology  and  foster  positive  relations 
with  companies  that  Corvis  believes 
will  add  value  to  its  products. 

4.  In  October  2000   "orvis  created 
Corvis  US  Capital.  Ii      ("US  Capital"), 
a  Delaware  corporation,  for  tax  and 
business  reasons  unrelated  to  the  Act,  to 
hold  Corvis'  cash.  Capital  Preservation 
Investments,  Strategic  Investments  and 
other  marketable  investment  securities. 
Corvis  indirectly  owns  all  of  the 
outstanding  securities  (other  than  short- 
term  paper  and  directors'  qualifying 
shares)  of  US  Capital.  Corvis  states  that 
it  has  not,  does  not  currently,  and  does 
not  intend  in  the  future  to  engage  in 
short-term  trading  of  any  securities, 
including  Capital  Preservation 
Investments  and  Strategic  Investments. 

Applicant's  Legal  Analysis 

1.  Corvis  seeks  an  order  under  section 
3(b)(2)  of  the  Act  declaring  that  it  is 
primarily  engaged  in  a  business  other 
than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities, 
andiherefore  not  an  investment 
companv  as  defined  in  the  Act. 

2.  Under  section  3(a)(1)(C)  of  the  Act. 
an  issuer  is  an  investment  company  if 
it  is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities, 
and  owns  or  proposes  to  acquire 
investment  securities  having  a  value  in 
excess  of  40%  of  the  value  of  the 
issuer's  total  assets  (exclusive  of 
Government  securities  and  cash  items) 
on  an  unconsolidated  basis.  Section 
3(a)(2)  of  the  Act  provides  that 
"investment  securities"  include  all 
securities  except  government  securities, 
securities  issued  by  employees' 
securities  companies,  and  securities 
issued  by  majority-owned  subsidiaries 
of  the  owner  which  (i)  are  not 
investment  companies,  and  (ii)  are  not 
relying  on  the  exclusions  from  the 
definition  of  investment  company  in 
section  3(c)(1)  or  3(c)(7)  of  the  Act. 

3.  Corvis  states  that  as  of  )une  29, 
2002,  82%  of  its  total  assets  (e.xclusive 
of  government  securities  and  cash 
items),  on  an  unconsolidated  basis, 
consistent  of  investment  securities  as 
defined  in  section  3(a)(2)  of  the  Act. 
Corvis  believes  that  this  percentage  may 
rise  as  it  acquires  additional  Capital 
Preservation  Investments,  writes  down 
the  value  of  certain  assets  (such  as 
goodwill),  takes  restructuring  charges, 
and  disposes  of  other  assets  (such  as 
excess  or  obsolete  inventory  and  surplus 
equipment). 

4.  Rule  3a-l  provides  an  exemption 
from  the  definition  of  investment 
companv  if  no  more  than  45%  of  a 
company's  total  assets  consist  of,  and 
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not  more  than  45%  of  its  net  income 
over  the  last  four  quarters  is  derived 
from,  securities  other  than  government 
securities  and  securities  of  majority- 
owned  subsidiaries  and  companies 
primarily  controlled  by  it.  Corvis  states 
that  it  cannot  relv  upon  rule  3a-l  under 
the  Act  because  it  has  suffered  operating 
losses  for  the  twelve  mcinths  ended  June 
29.  2002,  while  earning  some 
investment  income  during  the  same 
period. 

5.  Section  3(b)(2)  of  the  At:t  proviH.'s 
that,  notwithstanding  section  3(a)(l/  ^  ) 
of  the  .-\ct.  the  Commission  may  issue 
an  order  declaring  an  issut^  to  be 
primarily  engaged  in  a  business  or 
busines.ses  other  than  that  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities  either  directly,  through 
majority-owned  subsidiaries,  or 

( ontrolled  companies  conducting 
similar  tvpes  of  business.  Corvis 
requests  an  order  under  section  3(b)(2) 
of  the  Act  declaring  that  it  is  primarily 
engaged  in  a  business  other  than  that  of 
investing,  reinvesting,  owning,  hoklyig 
or  trading  in  securities,  and  therefore 
not  an  investment  company  as  defined 
in  the  Act 

6.  In  determining  whether  a  company 
is  primarily  engaged  in  a  non- 
investment  company  business  under 
section  3(b)(2).  the  (Commission 
considers:  (a)  The  issuer's  historical 
development;  (b)  its  public 
representations  of  policy;  (c)  the 
activities  of  its  officers  and  directors;  (d) 
the  nature  of  its  present  assets;  and  (e) 
the  sources  of  its  present  income. - 

a.  Historical  Development.  Corvis  has 
been  a  development  stage  company 
from  the  time  of  its  inception  until  July 
2000  and  an  operating  company  from 
that  time  to  the  present.  As  a 
development  stage  company.  Corvis' 
operations  c:onsisted  primarily  of 
research  and  development,  product 
design,  manufacturing,  and  testing  of 
optical  communications  systems.  As  an 
operating  company,  Corvis  has 
conducted  field  trials  for  customers, 
deployed  transmission  and  switching 
equipment  and  built  up  finished  goods 
inventory  to  support  customer  service 
orders  and  sold  products  to  its 
c:ustomers.  Corvis  states  that  all  of  its 
activities  since  its  formation  have  been 
devoted  solely  to  designing, 
manufacturing  and  markt^ting  high 
performance  optical  communications 
systems.  Corvis  has  not  dispo.sed  of  anv 
of  its  Strategic  Investments  and  does  not 
plan  to  dispose  of  any  Strategic 
Investments  in  the  foreseeable  future 


•  Toiiopah  MiiiinR  (lompaiiv  of  Nevada.  26  SEL 
426.427(1947). 


b.  Public  Representations  of  Policy. 
Corx'is  states  that  it  has  never 
represented  that  it  is  involved  in  any 
business  other  than  designing, 
manufacturing  and  selling  high 
performance  optical  networking 
products.  Corvis  as.serts  that  it  has 
consistently  stated  in  its  reports  to 
stockholders,  press  releases  and  filings 
with  the  Commission  that  it  is  a 
telei:ommunications  company.  Corvis 
states  that  it  has  emphasized  operating 
results  and  has  never  emphasized  either 
its  investment  income  or  the  possibility 
of  significant  appreciation  from  its 
Capital  Preservation  Investments  or 
Strategic  Investments  as  a  material 
factor  in  its  business  or  future  growth. 

c.  Activities  of  Officers  and  Directors. 
Corvis  states  that  its  senior  officers  and 
directors  are  actively  engaged  in  the 
management  of  telecommunications 
business  and  that  their  educational  and 
business  backgrounds  are 
predominantly  in  the  fields  of 
engineering,  physics, 
telecommunications,  accounting, 
mathematics,  marketing,  software 
development,  computer  science,  general 
management  and  law.  Only  two  of  the 
twentv-six  directors,  executive  officers 
and  key  employees  have  a  securities 
investment  background  or  private  equity 
experience.  Three  Corvis  officers  and  a 
director  from  (lorvis'  Board  of  Directors 
(Board  ").  who  is  not  an  officer  or 
i!inplo\i'e  of  (iorvis,  serve  on  a 
committee  (the  "Investment 
Committee")  that  manages  the 
investment  portfolio.  The  officers  and 
director  devote,  on  average,  less  than 
1%  of  their  time  to  matters  relating  to 
(Capital  Preservation  Investments  and 
Strategic  Investments,  The  involvement 
of  Cor\is'  Board  in  capital  preservation 
efforts  has  been  limited  to  establishing 
investment  objectives  for  the  Capital 
Preservation  Investments.  Further, 
Corvis  states  that  its  approximately  900 
employees  collectively  spend 
approximately  58%  of  their  time  on 
research  and  development,  24%  of  their 
time  designing  and  manufacturing 
products.  18%  of  their  time  on 
act:ounting.  recruiting,  marketing 
products,  and  other  administrative 
matters,  and  less  than  1%  of  their  time 
on  Capital  Preservation  Investments  and 
Strategic  Investments. 

(1.  \'ature  of  Assets.  Corvis  states  that 
as  of  |une  29.  2002.  its  total  assets 
(exc:lusive  of  Government  securities  and 
cash  items,  as  such  terms  have  been 
interpreted  by  the  Commission  or  its 
staff),  consolidated  with  US  Capital,  was 
.S581.5()  million,  approximately  14.9% 
of  which  repre.sented  investment 
securities  as  defined  in  section  3(a)(2)  of 


the  Act.  <  Corvis  further  represents  that 
as  of  June  29,  2002,  less  than  1%  of 
these  investment  securities  were 
Strategic  Investments,  and  the  rest  were 
Capital  Preservation  Investments.  Corvis 
states  that  Capital  Preservation 
Investments  consist  of  short-term 
investment  grade  securities  held  by 
Corvis  not  for  investment  purposes,  but 
to  preserve  its  capital  pending  its  use  in 
operations.  Corvis  further  states  that 
Strategic  Investments  are  not 
contemplated  to  comprise  as  much  as 
4%  of  Corvis'  total  assets. 

e.  Sources  of  Income  and  Revenue. 
Corvis  states  that  its  subsidiaries  (other 
than  US  Capital)  and  Acme  Grating,  a 
controlled  company,  are  emerging 
telecommunications  businesses  that 
typically  generate  little  or  no  income  for 
Corvis  in  the  form  of  dividends  or 
capital  appreciation  and  have  produced 
significant  losses  for  Corvis  to  date. 
Con,'is  asserts  that  its  activities  as  an 
operating  company  are  more 
appropriately  analyzed  by  evaluating 
Corvis'  proportionate  share  of  the 
revenues  from  directly-owned  assets, 
wholly-owned  subsidiaries  and  Acme 
Grating  in  light  of  Cor\is'  total  revenues. 
CCorvis  states  that,  for  the  four  quarters 
ending  June  29,  2002,  revenues  from  its 
directly-owned  assets,  wholly-owned 
subsidiaries  and  Acme  Grating 
represented  approximately  84.1%  of 
Corvis'  total  revenues.-'  Corvis  expects 
that  in  the  future,  the  percentage  of  its 
total  revenues  derived  from  operating 
activities  will  ordinarily  be  over  80% 
and  the  percentage  derived  from 
investments  will  ordinarily  be  under 


'((in  IS  stall's  lli.tt  llw  value  of  lis  iiiliTPsIs  in 
c  iiiilnilli'il  ( (rii(lii(  liiig  siinilar  l\  pes  of  f)usmess  is 
■sO  million   .\ilititioii,ilK  .  tor  Ihf  purposes  of  this 
iii.iUsis.  I  S  (;.i|iilars  holdings  of  money  market 
hind  shares  h.ue  been  treated  as   "cash  items  " 
(iorvis  stall"  ili.it  Ihesi!  riiiinev  market  funds  Lomply 
with  rule  2a-7  of  the  .Xc  I  .ind  seek  to  maintain  a 
statile  net  asset  value  of  $1  (Ml  per  share.  Corvis 
st.ite-.  that  1  onsiiliiialiMK  its  as.sets  with  those  of  US 
( lapit.il  provides  a  more  ,ii  (  urate  picture  of  its 
iele(  onununu.ations  business  bet  a  use  the  assets 
held  l)\  I  S  (;;ipilal  will  oulv  i  onsist  ol  money 
market  fund  shares,  other  Oapital  I'resi-rvation 
Investments,  some  or  all  ot  the  .Stralesii 
Investments  and  other  marketable  debt  and  t>()uitv 
se«  unties   Moreover,  sini  e  I  .S  Capital  is  a  whollv- 
ownetl  subsidiary  (  onsolidalioii  will  not  result  in 
the  tvpe  of  distorlions  thai  ( mild  lesiilt  from 
{  onsolidating  other  tv[)es  ol  subsidiaries 

*  l-dr  purposes  of  this  analysis,  revenues  of  the 
whollv-owned  subsidiaries  were  ( (insolidaled  and 
revenues  ot  Ai me  (Irallnfi,  a  i  ontrolled  (ompany, 
were  attributed  to  Corvis  in  proportion  to  Corvis' 
interesis  in  At  me  (Iratiny.  lUirvis  uses  the  equity 
ini'lhod  of  at  1  ouiitin^  for  .^lnle  (Jrating.  which 
under  (.enerallv  .^(cepted  .Aci  ounling  I'niu  ipies 
("C.A.M*  I  means  that  .At  me  (iralinus   uuomeor 
losses,  but  not  revenues,  are  allribuled  to  (;orvis 
based  on  its  ownership  of  Ai  me  (irating   .\i  me 
(.ratini!  provided  less  than    1  "i.  ol  Corvis'  total 
revenues.  Corvis  consolidates  its  wholK -owned 
subsidiaries,  iiu  luding  IS  Cipital,  when  |ireparin|J 
its  nnancial  statements  in  accorilaiK  e  with  C.^.'Xf'. 
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20%.  Corvis  represents  that  it  does  not 
intend  to  derive  a  significant  percentage 
of  its  revenues  from  income  derived 
fi-om  the  sale  of  interest  in  non- 
controlled  companies. 

7.  Corvis  thus  asserts  that  it  satisfies 
the  standards  for  an  order  under  section 
3(b)(2)  of  the  Act. 

Applicant's  Conditions 

Applicant  agrees  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Corvis  will  continue  to  allocate  and 
utilize  its  accumulated  cash  and  Capital 
Preservation  Investments,  whether  held 
directly  or  through  US  Capital,  for  bona 
fide  business  purposes. 

2.  Corvis  will  not  engage  in  trading  in 
seciu-ities,  either  directly  or  through  any 
of  its  subsidiaries,  for  short-term 
speculative  purposes. 

For  the  Commission,  by  the  Division  of 
investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-27223  Filed  10-24-02;  8:45  am) 
aiLUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94-409.  that 
the  Seciu-ities  and  ExchangeCommission 
will  hold  the  following  meetings  during 
the  week  of  October  28.  2002: 

A  Closed  Meeting  will  be  held  on  Monday, 
October  28,  2002,  at  10  a.m.,  and  Open 
Meetings  will  be  held  on  Wednesday, 
October  30,  2002  at  10  a.m.,  and  Thursday. 
October  31,  2002  at  10  a.m. 

Commissioner  Campos,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Conmiissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5).  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5).  (7).  (9)(ii) 
and  (10).  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Monday,  October 
28,  2002  will  be: 

Formal  order  of  investigation; 


Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of 
injunctive  actions:  and 

Adjudicatory  matter. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Wednesday. 
October  30,  2002  wj7/  be: 

1.  The  Commission  will  consider 
proposing  new  rules  and  amendments 
regarding  the  use  of  pro  forma  financial 
information  in  order  to  implement 
section  401(b)  of  the  Sarbanes-Oxley  Act 
of  2002.  In  addition,  the  Commission 
will  consider  an  amendment  to  Form  8- 
K  requiring  the  filing  of  earnings 
announcements  and  releases. 

2.  The  Commission  will  consider 
whether  to  propose  rules  relating  to 
section  401(a)  of  the  Sarbanes-Oxley  Act 
of  2002.  The  proposed  rules  would 
require  companies  to  provide  in  their 
"Management's  Discussion  and 
Analysis"  section  of  the  Commission 
filings:  (a)  A  discussion  of  off-balance 
sheet  arrangements;  (b)  a  table  of 
aggregate  contractual  obligations  due  in 
short  and  long-term  time  horizons:  and 
(c)  either  a  table  or  textual  disclosure  of 
aggregate  contingent  liabilities  and 
commitments  in  the  short  and  long- 
term. 

3.  The  Commission  will  consider 
whether  to  propose  new  rules  that 
would  prohibit  an  issuer's  directors  and 
executive  officers  from  purchasing, 
selling  or  otherwise  acquiring  or 
transferring  any  equity  security  of  the 
issuer  during  a  pension  plan  blackout 
period  that  prevents  plan  participants  or 
beneficiaries  from  engaging  in  equity 
secinities  transactions,  if  the  equity 
security  was  acquired  in  connection 
with  the  director  or  executive  officer's 
service  or  employment  as  a  director  or 
executive  officer.  These  rules  would 
implement  section  306(a)  of  the 
Sarbanes-Oxley  Act  of  2002.  In  addition, 
the  proposed  rules  would  require 
issuers  to  provide  advance  notice  to 
their  directors  and  executive  officers 
and  the  Commission  of  the  imposition 
of  apension  plan  blackout  period. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Thursday, 
October  31,  2002  will  be: 

1.  The  Commission  will  consider 
whether  to  propose  amendments  to  the 
definition  of  terms  used  in  the 
exception  from  the  definition  of  dealer 
for  banks  under  section  3(a)(5)  of  the 
Securities  Exchange  Act  of  1934.  The 
Commission  will  consider  whether  to 
propose  amendments  to  the  related 
exemption  for  banks,  savings 
associations,  euid  savings  banks  as  well 
as  propose  a  new  exemption  concerning 
securities  lending.  These  proposals 
relate  to  the  implementation  of  the 


specific  exceptions  for  banks  from  the 
definitions  of  "broker  "  and  "dealer" 
that  were  amended  by  the  Gramm- 
Leach-Bliley  Act. 

2.  The  Commission  will  consider 
proposed  rules  establishing  standards  of 
professional  conduct  for  attorneys  who 
appear  and  practice  before  the 
Commission  in  any  way  in  the 
representation  of  issuers,  as  required  by 
section  307  of  the     irbanes-Oxley  Act  of 
2002.  These  star     ids  would  include  a 
rule  requiring  ar  attorney  to  report 
"evidence  of  a  material  violation  of 
securities  laws  or  breach  of  fiduciary 
duty  or  similar  violation  by  the 
company  or  any  agent  thereof  to  the 
chief  legal  counsel  or  the  chief 
executive  officer  of  the  company  (or  the 
equivalent):  and,  if  they  do  not  respond 
appropriately  to  the  evidence,  requiring 
the  attorney  to  renort  the  evidence  to 
the  audit  committee,  another  committee 
of  independent  directors,  or  the  full 
board  of  directors. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretarv'  at  (202)  942-7070. 

Dated:  October  2;j,  2002, 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc:,  02-27349  Filed  ]()-2:{-02:  10:47 
am) 

BILLING  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46620A:  File  No.  SR- 
NYSE-2002-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Shareholder  Approval  of 
Equity  Compensation  Plans  and  the 
Voting  of  Proxies 

October  21.  2002. 

Correction 

In  FR  Document  No.  02-26037. 
beginning  on  page  63486  in  the  issue  for 
Friday,  October  11,  2002.  the  word 
"less"  in  footnote  10  should  be  changed 
to  "greater."  Footnote  10  should  read  as 
follows: 

. '"  For  the.se  purpo.ses.  a  ■repricing'   means 
anv  of  the  following  (or  any  other  action  that 
has  the  same  effect  as  any  of  the  following): 
(1)  Amending  the  terms  of  an  option  after  it 
is  granted  to  lower  its  strike  pric:e.  (2)  any 
other  action  that  is  treated  as  a  repricing 
under  generally  at:c  epted  ai  counting 
principles:  and  (3)  canceling  an  option  at  a 
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time  vvhfii  its  strikt:  prii.»:  is  ecjual  to  or 
greater  than  the  fair  market  value  of  tlie 
uriderlying  slock,  in  exchange  for  another 
option,  restricted  slock,  or  other  equity, 
unless  the  cancellation  and  exchange  occurs 
in  c:onneclion  with  a  merger,  ac  quisition. 
spin-off  ur  other  similar  i  orporale 
transaction.  A  cancellation  and  exchange 
described  in  clause  13)  of  the  preceding 
sentence  will  be  considered  a  repricing 
regardless  of  whether  the  option,  restricted 
slof:k  or  other  equity  is  delivered  2 
simultaneously  with  the  cancellation, 
regardless  of  whether  it  is  treated  as  a 
repricing  under  generally  at:cepted 
accounting  principles,  and  regardless  of 
whether  it  is  voluntary  on  the  part  of  the 
option  holder. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhontv  ' 
Margaret  H.  McFarland, 

Dfputy  Serrptan- 

'KK  [)()(    02-27225  Filed  1()-24-()2:  HAS  ami 

BILLING  CODE  BOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46684;  File  No.  SR-PCX- 
2002-69) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  To  Adopt  a  New 
Interpretation  Under  PCXE  Rule  7.37  in 
Securities  Subject  to  the  ITS  Plan 
Exemption 

October  17.  2002. 

Pursuant  to  Section  iq(b)(l)  of  the 
Securitit\s  Exchangt-  Act  of  1934 
("Act").'  ancJ  Rule  19b-4  thtTfunder,- 
notice  is  herebv  given  that  on  (Jctnber 
15.  2002.  the  Pdcific  Exchange.  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exc:hange  Commission 
("SEC"  or  "C^ommission ')  the  proposed 
rule  change  as  described  in  Items  1.  11. 
and  ill  below,  which  Items  have  been 
prepared  by  PCX  PCX  filed  the 
proposed  rule  change  pursuant  to 
Section  19(b)(.i)(Aj  of  the  Act  '  and  Rule 
19b-4(n(6)  thereunder.^  vvhit;h  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
c:(jmments  on  the  proposed  rule  change 
from  interested  persons. 


i;(.fK.;iM)  IO-2(a)(12). 
'  ISU.S.C  78s(hl|l). 
-•17(".FR  240.19b-4 
'15U..S.(:.  78s(bHJI(A| 
■'T7CFR240.19b-4(ni6). 


1.  Selt-Regulatury  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Kxchangf.  through  its  wholly 
owned  subsidiary  I'CX  Equities,  Inc. 
("PCXE").  proposes  to  amend  certain 
rules  govc^rning  the  Arc:hipeiago 
1A(  haiigt?  I   .VrciaEx").  the  ec^uities 
trading  facilitv  of  P(LXE.  to  conform  to 
the  Commission's  order  granting  a  de 
minimis  exemplicm  from  the  trade- 
through  restrictions  of  the  Intermarket 
Trading  System  ("ITS")  Plan  in  certain 
exchange-traded  funds  ("ETFs").  Below 
is  the  text  of  the  proposed  rule  change. 
New  text  is  in  italu  s.  while  deletions 
appear  in  |brackets|. 
***** 

PCX  Equities,  Inc. 

Rule  7 — Equities  Trading  Orders  and 
Modifiers 

Rule  7  31(a)-(d) — No  change. 

(e)  Immediate-or-Cancel  Order.  A 
market  or  limit  order  that  is  to  be 
execuleci  iii  whole  <jr  in  part  as  soon  as 
suc;h  order  is  received,  and  the  portion 
not  so  executed  is  to  be  treated  as 
canceled.  An  unmi'diatf-or-timcel  order 
for  Trtidf-Thnniiih  Exempt  Sriuhties 
Ins  (irtined  m  Hull'  7. .171  will  hr 
permittfd  tt)  trade  at  n  price  no  more 
than  three  cents  (50.03}  away  from  the 
\'BB( )  displayed  m  the  Consolidated 
Quote 

(f)-(u) — No  c.h.inge. 

(V)  NOW  Order  A  Limited  Price 
Order  that  is  to  be  executed  in  whole  or 
in  part  on  the  Corporation,  and  the 
portion  not  so  c-xecuted  shall  be  routed 
pursuant  to  Rule  7.37(d)  only  to  one  or 
mort!  NOW  Recipients  for  immediate 
execution  as  soon  as  the  order  is 
receivtMi  hv  the  NOW  Recipient.  .Any 
portion  not  immediately  executed  by 
the  NOW  Recipient  shall  be  cancelled. 
If  a  NOW  Order  is  not  marketable  when 
it  is  submitted  to  the  Corporation,  it 
shall  be  cancelled.  \()W  Orders  may  not 
he  Directed  Orders  \'OW  Orders  for 
Trade-Throuiih  E.xempt  Securities  las 
defmed  in  liule  7.37}  may  he  routed  and 
executed  at  a  price  that  is  no  mare  than 
three  cents  IS0.03}  away  from  the  S'BBO 
displayed  in  the  Consolidated  Quote 

(vv)  PNP  Order  (Post  No  Preference). 
A  limit  orcier  to  buy  or  sell  that  is  to  be 
executed  in  whole  or  in  part  on  the 
Corporation,  and  the  portion  not  so 
executed  is  to  he  ranked  in  the  Arc:a 
Book,  w  ithout  routing  any  portion  of  the 
order  to  another  market  center; 
provicled.  however,  the  Corporation 
shall  ciancel  a  PNP  Order  that  would 
lock  or  cross  the  NBBO.  PS'P  Orders  for 
Trade-Through  Exempt  Securities  las 
defined  in  Bule  7.37}  will  not  he 
canceled  at  the  time  of  order  entry  if 


such  orders  would  lack  or  cross  the 
\BBO.  PXP  Orders  in  Trade-Through 
Exempt  Securities  may  be  executed  at  a 
price  no  more  than  three  cents  ISO. 03} 
awav  from  the  \'BB()  displayed  in  the 
(Consolidated  Quote. 

(x) — No  change. 
***** 

Order  Execution 

Rule  7.37.  Subject  to  the  restrictions 
on  short  sales  under  Rule  lOa-1  under 
the  E.xchange  Act,  like-priced  orders, 
bids  and  offers  shall  be  matched  for 
execution  by  following  Steps  1  through 
.5  in  this  Rule:  provided,  however,  for  an 
execution  to  oc:c:ur  in  any  Order  Process, 
the  pric:e  must  be  t^qual  to  or  better  than 
the  NBBO,  unless  the  Archipelago 
Exchange!  has  routed  orders  to  |alll  away 
markets  at  the  NBBO,  where  applicable 
(however,  a  User  may  submit  a  NOW 
Order  or  Primary  Only  Order  that  may 
be  routed  to  an  away  market  without 
consideration  of  the  NBBO).  This  rule 
will  not  apply  to  securities  that  are 
subject  to  an  exemption  from  the 
(Jommission  under  SE(J  Bule  llAa3-2lf} 
to  the  trade-through  provisions  of  the 
ITS  Plan  I  "Trade-Through  Exempt 
Securities"}.  Orders  in  Trade-Through 
Exempt  Securities  designated  as  IOC. 
\'0\V  and  PXP  orders  will  be  effected  at 
a  price  no  more  than  three  cents  ISO. 031 
awav  from  the  best  bid  and  offer  quoted 
in  CQS. 

(a)-(e) — No  c;hange. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
P(;X  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  c:hange.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  lt(?m  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A   Self-Hegulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Bule 
Change 

1 .  Purpose 

On  August  28.  2002.  the  Securities 
and  Exchange  Commission  issued  an 
order  granting  a  de  minimis  exemption 
from  the  trade-through  restrictions  of 
the  Intermarket  Trading  System  ("ITS") 
Plan  in  exchange-traded  funds  ("ETFs") 
tracking  the  Nasdaq-100  Index  ("QQQ"), 
the  Standard  &  Poor's  500  Index 
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("SPY"),  and  the  Dow  Jones  Industrial 
Average  ("DIA")  (the  "Order").^  The 
exemption  became  operative  on 
September  4,  2002.  and  covers 
transactions  in  the  aforementioned  ETFs 
that  are  executed  no  more  than  three 
cents  ($0.03)  away  from  the  national 
best  bid  and  offer  ("NBBO")  displayed 
in  the  Consolidated  Quote.  As  a  result 
of  the  Commission's  Order,  the 
Exchange  proposes  to  make  conforming 
changes  to  certain  rules  governing  the 
ArcaEx  trading  facility.  The  proposed 
rule  changes  are  summarized  below. 

The  Ex5iange's  current  rules 
governing  the  order  execution  processes 
for  orders  in  the  ArcaEx  Book  ^  are  set 
forth  in  PCXE  Rule  7.37.  Presently,  Rule 
7.37  provides,  in  part,  that  for  an 
execution  to  occur  in  any  Order  Process, 
the  price  must  be  equal  to  or  better  than 
the  NBBO.  The  Exchange  is  proposing 
to  add  interpretive  language  to  make  it 
clear  to  ETP  Holders  and  Sponsored 
Participants  (collectively  "Users")  that 
the  requirements  of  this  Rule  will  not 
apply  to  orders  designated  as 
Immediate-or-Cancel  ("IOC").  NOW  and 
Post  No  Preference  ("PNP")  in  securities 
that  are  subject  to  an  exemption  from 
the  Commission  under  SEC  Rule 
llAa3-2{f)  to  the  trade-through 
provisions  of  the  ITS  Plan,  provided, 
however,  that  any  resulting  executions 
will  be  at  a  price  no  more  than  three 
cents  $0.03  away  from  the  national  best 
bid  and  offer  ("NBBO")  displayed  in  the 
Consolidated  Quote. 

The  Exchange  is  also  proposing  to 
amend  the  definitions  of  certain  order 
types,  as  follows:  First,  the  Exchange  is 
proposing  to  modify  the  definition  of 
the  IOC  Order  as  set  forth  in  PCXE  Rule 
7.31(e)  by  adding  the  following  text: 
"An  immediate-or-cancel  order  for 
Trade-Through  Exempt  Securities  (as 
defined  in  Rule  7.37)  will  be  permitted 
to  trade  at  a  price  no  more  than  three 
cents  ($0.03)  away  from  the  NBBO 
displayed  in  the  Consolidated  Quote." 
Second,  the  Exchange  is  proposing  to 
amend  Rule  7.31(v)  relating  to  NOW 
Orders  by  adding  the  following  text: 
"NOW  Orders  for  Trade-Through 
Exempt  Securities  (as  defined  in  Rule 
7.37)  may  be  routed  and  executed  at  a 
price  that  is  no  more  than  three  cents 
($0.03)  away  from  the  NBBO  displayed 


'■  Sw  Securities  Exchange  Act  Relea.se  No.  46428 
(.'\ugust  28.  2002).  67  FR  56607  (Septemtier  27. 
2002). 

•■  ArcaEx  maintains  an  electronic  file  of  orrlers, 
called  the  .•\rcaEx  Book,  through  which  orders  arc 
displayed  and  matched.  The  ArcaEx  Book  is 
divided  into  four  components,  called  processes — 
the  Directed  Order  Process,  the  Display  Order 
Process,  the  Working  Order  Process,  and  the 
Tracking  Order  Process.  See  PCXE  Rule  7.37  for  a 
detailed  description  of  these  order  execution 
processes. 


in  the  Consolidated  Quote."  Finally,  the 
Exchange  proposes  to  amend  the 
definition  of  the  PNP  Order  as  set  forth 
in  PCXE  Rule  7.31(w)  by  adding  the 
following  text:  "PNP  Orders  for  Trade- 
Through  Exempt  Securities  (as  defined 
in  Rule  7.37)  will  not  be  canceled  at  the 
time  of  order  entry  if  such  orders  would 
lock  or  cross  the  NBBO.  PNP  Orders  in 
Trade-Through  Exempt  Securities  may 
be  executed  at  a  price  no  more  than 
three  cents  ($0.03)  away  from  the  NBBO 
displayed  in  the  Consolidated  Quote." 

The  Exchange  believes  that  these 
proposed  rule  changes  are  consistent 
with  the  terms  and  spirit  of  the 
Commission's  Order  and  will  allow 
market  participants  to  benefit  from  this 
exemption. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  ^  of  the  Act,  in  general,  and 
further  the  objectives  of  Section  6(b)(5]," 
in  particular,  because  it  is  designtid  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PCX  has  designated  the  proposed 
rule  change  as  one  that:  (i)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii)  does 
not  impose  any  significant  burden  on 
competition;  and  (iii)  does  not  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate. 
Therefore,  the  foregoing  rule  change  has 
become  effective  pursuant  to  Section 


19(b)(3)(A)  of  the  Act«  and  Rule  19b- 
4(f)(6)  thereunder.'"  At  any  time  within 
60  (lays  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  the  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  would  otherwise  further  the  purposes 
of  the  Act. 

Pursuant  to  Rule  19b-4(f)(6)(iii)  under 
the  Act.' '  the  proposal  may  not  become 
operative  for  30  days  after  the  date  of  its 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  and  the  self-regulatory- 
organization  must  file  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  beforehand. 
The  PCX  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  requirement  and  the  30-day 
operative  delay  so  that  the  proposed 
rule  change  will  become  immediately 
effective  upon  filing. 

The  Commission  believes  that 
waiving  the  five-day  pre-filing  provision 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.'- 
Waiving  the  pre-filing  requirement  and 
accelerating  the  operative  date  will 
provide  investors  increased  liquidity 
and  increased  choice  of  execution 
venues  while  limiting  the  possibility 
that  investors  will  receive  significantly 
inferior  prices.  For  these  reasons,  the 
Commission  designates  that  the 
proposed  rule  change  as  effective  and 
operative  immediately. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarv.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mav  be  withhold  from  the 


•  15  11.S.C.  78f(b). 
"ISl'.S.C.  78f(b)(5). 


-LSI  .S.C.  7Bs(b)(:<)(A), 

i"17f:FR240.1i)l)-4(f)l6) 

n  17  CFR  240.19l)-4(f)(f')(iii). 

'-  For  purposes  iif  ace  cltTdting  the  (ipcrHlivp  dale 
(if  this  proposal,  the  ConimisMon  has  considered 
the  proposed  rules  impac  t  cm  I'ffii  iencv, 
competition,  and  capital  formation.  15  T.S.C.  78c(f). 
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public  in  accordance  with  the 
provisions  of  5  IJ.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
PCX-2002-69  and  should  be  submitted 
by  November  15.  2002. 

For  the  CJumniission.  by  tht;  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv  '  ' 

Margaret  H.  McFarland. 
Deputy  Secretary'. 

(FR  D()(    n2-J72J(l  FiK-d  10-24-02.  8  45  am) 
BILLING  CODE  8010-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Cost-of-LivIng  Increase  and  Other 
Determinations  for  2003 

agency:  Social  Security  Administration 
ACTION:  Notice. 

SUMMARY:  The  Commissioner  has 

determined — 

(1)  A  1.4  percent  cost-of-living 
increase  in  Social  Security  benefits 
under  title  11  of  the  Social  Security  Act 
(the  Act).  effe<:tive  for  December  2002; 

(2)  An  increase  in  the  Federal 
Supplemental  Security  Income  (SSI) 
monthlv  benefit  amounts  under  title 
XVI  of  the  Act  for  2003  to  S552  for  an 
eligible  individual.  SH29  for  an  eligible 
individual  with  an  eligible  spouse,  and 
S277  for  an  essential  person; 

(3)  The  student  earned  income 
exclusion  to  be  SI. 340  per  month  in 
2003  but  not  more  than  $5,410  in  all  of 
2003; 

(4)  The  dollar  fee  limit  for  services 
performed  as  a  representative  payee  to 
be  $30  per  month  ($58  per  month  in  the 
case  of  a  beneficiary  who  is  disabled 
and  has  an  alcoholism  or  drug  addiction 
condition  that  leaves  him  or  her 
incapable  of  managing  benefits)  in  2003; 

(5)  The  national  average  wage  index 
for  2001  to  be  $32,921.92; 

(6)  The  Old-Age.  Survivors,  and 
Disability  insurance  (OASDI) 
contribution  and  benefit  base  to  be 
$87,000  for  remuneration  paid  in  2003 
and  self-employment  income  earned  in 
taxable  years  beginning  in  2003; 

(7)  The  monthly  exempt  amounts 
under  the  Social  Security  retirement 
earnings  test  for  taxable  years  ending  in 
calendar  vear  2003  to  be  $960  and 
$2,560; 

(8)  The  dollar  amounts  ('bend 
points  ")  used  in  the  Primary  Insurance 
Amount  benefit  formula  for  workers 


I7CFR  200  l()-;i(a)(l2). 


who  become  eligible  for  benefits,  or  who 
die  before  becoming  eligible,  in  2003  to 
be  $606  and  $3,653; 

(9)  The  dollar  amounts  ("bend 
points')  used  in  the  formula  for 
computing  maximum  family  benefits  for 
workers  who  become  eligible  for 
benefits,  or  who  die  before  becoming 
eligible,  in  2003  to  be  $774.  $1,118,  and 
$1,458; 

(10)  The  amount  of  taxable  earnings  a 
person  must  have  to  be  credited  with  a 
quarter  of  coverage  in  2003  to  be  $890; 

(11)  The  "old-law"  contribution  and 
benefit  base  to  be  $64,500  for  2003; 

(12)  The  monthly  amount  deemed  to 
constitute  substantial  gainful  activity  for 
statutorily  blind  individuals  in  2003  to 
be  $1,330,  and  the  corresponding 
amount  for  non-blind  disabled  persons 
to  be  $800; 

(13)  The  earnings  threshold 
establishing  a  month  as  a  part  of  a  trial 
work  period  to  be  $570  for  2003;  and 

(14)  Coverage  thresholds  for  2003  to 
be  $1,400  for  domestic  workers  and 
$1,200  for  election  workers. 

FOR  FURTHER  INFORMATION  CONTACT: 
leffrey  L.  Kunkel.  Office  of  the  Chief 
Actuary.  Social  Security 
Administration.  6401  Securitv 
Boulevard.  Baltimore.  MD  21235-6401, 
(410)  965-3013.  Information  relating  to 
this  announcement  is  available  on  our 
Internet  site  at  http://w'V,T\\ssa.gov/ 
()ACT/C()L-\/mdpx.htmI.  For 
information  on  eligibility  or  filing  for 
benefits,  call  our  national  toll-free 
number  1-800-772-1213  or  TTY  1- 
800-325-0778.  or  visit  our  Internet  site. 
Social  Security  Online,  at  http:// 
vnvtv  ssd.tjDi' 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Act.  the 
Oimmissioner  must  publish  within  45 
davs  after  the  close  of  the  third  calendar 
quarter  of  2002  the  benefit  increase 
percentage  and  the  revised  table  of 
"special  minimum"  benefits  (section 
215(i)(2)(D)).  Also,  the  Commissioner 
must  publish  on  or  before  November  1 
the  national  average  wage  index  for 
2001  (section  215(a)(1)(D)),  the  OASDI 
fund  ratio  for  2002  (section 
215(i)(2)(C)(ii)).  the  OASDI  contribution 
and  benefit  base  for  2003  (section 
230(a)).  the  amount  of  earnings  required 
to  be  credited  w  ith  a  quarter  of  coverage 
in  2003  (section  213(d)(2)).  the  monthly 
exempt  amounts  under  the  Social 
Securitv  retirement  earnings  test  for 
2003  (section  203(f)(8)(A)). .the  formula 
for  computing  a  primarv  insurance 
amount  for  workers  who  first  become 
eligible  for  benefits  or  die  in  2003 
(section  215(a)(1)(D)),  and  the  formula 
for  i;omputing  the  maximum  amount  of 
benefits  payable  to  the  family  of  a 


worker  who  first  becomes  eligible  for 
old-age  benefits  or  dies  in  2003  (section 
203(a)(2)(C)). 

Cost-of-Living  Increases 

General 

The  next  cost-of-living  increase,  or 
automatic  benefit  increase,  is  1.4 
percent  for  benefits  under  titles  II  and 
XVI  of  the  Act.  Under  title  II,  OASDI 
benefits  will  increase  by  1.4  percent  for 
individuals  eligible  for  December  2002 
benefits,  payable  in  January  2003.  This 
increase  is  based  on  the  authority 
contained  in  section  215(i)  of  the  Act 
(42U.S.C.  415(i)). 

Under  title  XVI,  Federal  SSI  payment 
levels  will  also  increase  by  1.4  percent 
effective  for  payments  made  for  the 
month  of  January  2003  but  paid  on 
December  31,  2002.  This  is  based  on  the 
authoritv  contained  in  section  1617  of 
the  Act  (42  U.S.C.  1382f). 

Automatic  Benefit  Increase 
Computation 

Under  section  215(i)  of  the  Act.  the 
third  calendar  quarter  of  2002  is  a  cost- 
of-living  computation  quarter  for  all  the 
purposes  of  the  Act.  The  Commissioner 
is.  therefore,  required  to  increase 
benefits,  effective  for  December  2002. 
for  individuals  entitled  under  section 
227  or  228  of  the  Act,  to  increase 
primary  insurance  amounts  of  all  other 
individuals  entitled  under  title  II  of  the 
Act.  and  to  increase  maximum  benefits 
payable  to  a  family.  For  December  2002. 
the  benefit  increase  is  the  percentage 
increase  in  the  Consumer  Price  Index 
for  Urban  Wage  Earners  and  Clerical 
Workers  from  the  third  quarter  of  2001 
to  the  third  quarter  of  2002. 

Section  215(i)(l)  of  the  Act  provides 
that  the  Consumer  Price  Index  for  a 
cost-of-living  computation  quarter  shall 
be  the  arithmetic  mean  of  this  index  for 
the  3  months  in  that  quarter.  We  round 
the  arithmetic  mean,  if  necessary,  to  the 
nearest  0.1.  The  Department  of  Labor's 
Consumer  Price  Index  for  Urban  Wage 
Earners  and  Clerical  Workers  for  each 
month  in  the  quarter  ending  September 
30.  2001.  is:  for  July  2001.  173.8;  for 
August  2001.  173.8;  and  for  September 
2001.  174.8.  The  arithmetic  mean  for 
this  calendar  quarter  is  174.1.  The 
corresponding  Consumer  Price  Index  for 
each  month  in  the  quarter  ending 
September  30.  2002.  is:  for  July  2002. 
176.1;  for  August  2002,  176.6;  and  for 
September  2002,  177.0.  The  arithmetic 
mean  for  this  calendar  quarter  is  176.6. 
Thus,  because  the  Consumer  Price  Index 
for  the  calendar  quarter  ending 
September  30.  2002,  exceeds  that  for  the 
calendar  quarter  ending  September  30, 
2001  by  1.4  percent  (rounded  to  the 


Federal  Register / Vol.  67,  No.  207 /Friday,  October  25,  2002 /Notices 


65621 


215(a)(l)(C)(i).  We  refer  to  these  benefits 
as  "special  minimum"  benefits.  These 
benefits  are  payable  to  certain 
individuals  with  long  periods  of 
relatively  low  earnings.  To  qualify  for 
such  benefits,  an  individual  must  have 
at  least  11  "years  of  coverage."  To  earn 
a  year  of  coverage  for  purposes  of  the 
special  minimum  benefit,  a  person  must 
earn  at  least  a  certain  proportion  of  the 
"old-law"  contribution  and  benefit  base 
(described  later  in  this  notice).  For  years 
before  1991,  the  proportion  is  25 
percent;  for  years  after  1990,  it  is  15 
percent,  hi  accordance  with  section 
215(a)(l)(C}(i),  the  table  below  shows 
the  revised  range  of  primary  insurance 
amounts  and  corresponding  maximum 
family  benefit  amounts  after  the  1.4 
percent  automatic  benefit  increase. 

Special  Minimum  Primary  Insur- 
ance Amounts  and  Maximum  Fam- 
ily Benefits  Payable  for  Decem- 
ber 2002 


nearest  0.1),  a  cost-of-living  benefit 
increase  of  1.4  percent  is  effective  for 
benefits  under  title  11  of  the  Act 
beginning  December  2002. 

Section  215(i)  also  specifies  that  an 
automatic  benefit  increase  under  title  II, 
effective  for  December  of  any  year,  will 
be  limited  to  the  increase  in  the  national 
average  wage  index  for  the  prior  year  if 
the  "OASDI  fund  ratio"  for  that  year  is 
below  20.0  percent.  The  OASDI  fund 
ratio  for  a  year  is  the  ratio  of  the 
combined  assets  of  the  Old-Age  and 
Survivors  Insurance  and  Disability 
Insiwance  Trust  Fimds  at  the  beginning 
of  that  year  to  the  combined 
expenditures  of  these  funds  during  that 
year.  (The  expenditures  in  the  ratio's 
denominator  exclude  transfer  payments 
between  the  two  trust  funds,  and  reduce 
any  transfers  to  the  Railroad  Retirement 
Account  by  any  transfers  from  that 
account  into  either  trust  fund.)  For 
2002,  the  OASDI  fund  ratio  is  assets  of 
$1,212,533  million  divided  by  estimated 
expenditures  of  $461,809  million,  or 
262.6  percent.  Because  the  262.6- 
percent  OASDI  fund  ratio  exceeds  20.0 
percent,  the  automatic  benefit  increase 
for  December  2002  is  not  limited. 

Title  II  Benefit  Amounts 

In  accordance  with  section  215(i}  of 
the  Act,  in  the  case  of  workers  and 
family  members  for  whom  eligibility  for 
benefits  [i.e.,  the  worker's  attainment  of 
age  62,  or  disability  or  death  before  age 
62)  occurred  before  2003,  benefits  will 
increase  by  1.4  percent  beginning  with 
benefits  for  December  2002  which  are 
payable  in  January  2003.  In  the  case  of 
first  eligibility  after  2002,  the  1.4 
percent  increase  will  not  apply. 

For  eligibility  after  1978,  benefits  are 
generally  determined  using  a  benefit 
formula  provided  by  the  Social  Security 
Amendments  of  1977  (Pub.  L.  95-216), 
as  described  later  in  this  notice. 

For  eligibility  before  1979,  we 
determine  benefits  by  means  of  a  benefit     j^^j^  ^^yj  ggjjgfjt  Amounts 
table.  You  may  obtain  a  copy  of  this 

table  by  writing  to:  Social  Security  In  accordance  with  section  1 61 7  ot 

Administration,  Office  of  Public  the  Act.  maximum  SSI  Federal  benefit 

Inquiries,  Windsor  Building,  6401  amounts  for  the  aged,  bimd,  and 

Security  Boulevard,  Baltimore,  MD  disabled  will  increase  by  1 .4  percent 

21235-6401.  The  table  is  also  available       effective  January  2003.  For  2002.  we 
on  the  Internet  at  address  http://  derived  the  monthly  benefit  amounts  for 

www.ssa.gov/OACT/ProgData/  an  eligible  individual,  an  eligible 

tableForm  html.  individual  with  an  eligible  spouse,  and 

Section  i215(ij(2)(D}  of  the  Act  for  an  essential  person— $545.  $817  and 

requires  that,  when  the  Commissioner        $273,  respectively— ft-om  corresponding 
determines  an  automatic  increase  in  yearly  unrounded  Federal  SSI  benefit 

Social  Security  benefits,  the  amounts  of  $6,541.65.  $9,811.37.  and 

Commissioner  will  publish  in  the  $3,278.32,  For  2003.  these  yearly 

Federal  Register  a  revision  of  the  range       unrounded  amounts  increase  by  1  4 
of  the  primary  insurance  amounts  and         percent  to  $6,633.23,  $9,948,73,  and 
corresponding  maximum  family  benefits    $3,324.22,  respectively.  Each  of  these 
based  on  the  dollar  amount  and  other         resulting  amounts  must  be  rounded, 
provisions  described  in  section  when  not  a  multiple  of  $12.  to  the  next 


Number  of 

Primary 

Maximum 

years  of  cov- 
erage 

insurance 
amount 

family  bienefit 

11         

$30.50 
61.80 
93.30 

124.40 

$46.40 

12        

93.40 

13 

140.40 

14 

187.10 

15  

155.60 
186.90 
218.40 
249.70 
280.90 
312.20 

233.90 

16 

281  20 

17    

328.40 

18 

375.20 

19     

422.20 

20  

469.00 

21  

343.70 

516.40 

22  

374.70 

563.10 

23  

406.50 

610.80 

24  

437.80 

657.40 

25  

469.00 

703.90 

26  

500.70 

751.80 

27  

531.70 

798.50 

28  

563.00 

845.30 

29  

594.30 

892.60 

30  

625.60 

939.10 

lower  multiple  of  $12.  Accordingly,  the 
corresponding  annual  amounts, 
effective  for  2003,  are  $6,624.  S9.948, 
and  $3,324.  Dividing  the  yearly  amounts 
by  12  gives  the  corresponding  monthly 
amounts  for  2003— $552.  $829,  and 
$277,  respectively.  In  the  case  of  an 
eligible  individual  with  an  eligible 
spouse,  we  equally  divide  the  amount 
payable  between  the  two  spouses. 
Title  VIII  of  the  Act  provides  for 
special  benefits  to  certain  World  War  II 
veterans  residing  outside  the  United 
States.  Section  805  provides  that  "[t]he 
benefit  under  this  title  payable  to  a 
qualified  individual  for  any  month  shall 
be  in  an  amount  equal  to  75  percent  of 
the  Federal  benefit  rate  (the  maximum 
amoimt  for  an  eligible  individual)  under 
title  XVI  for  the  month,  reduced  by  the 
amount  of  the  qualified  individual's 
benefit  income  for  the  month."  Thus  the 
monthly  benefit  for  2003  under  this 
provision  is  75  percent  of  $552.  or 
$414.00. 

Student  Earned  Income  Exclusion 

A  blind  or  disabled  child,  who  is  a 
student  regularly  attending  school, 
college,  or  university,  or  a  course  of 
vocational  or  technical  training,  can 
have  limited  earnings  that  are  not 
counted  against  his  or  her  SSI  benefits. 
The  maximimi  amount  of  such  income 
that  may  be  excluded  in  2002  is  $1,320 
per  month  but  not  more  than  $5,340  in 
all  of  2002.  These  amounts  increase 
based  on  a  formula  set  forth  in 
regulation  20  CFR  416.1112. 

To  compute  each  of  the  monthly  and 
yearly  maximum  amounts  for  2003,  we 
increase  the  corresponding  unrounded 
amount  for  2002  by  the  latest  cost-of- 
living  increase.  If  the  amount  so 
calculated  is  not  a  multiple  of  $10.  we 
round  it  to  the  nearest  multiple  of  $10. 
The  unrounded  monthly  amount  for 
2002  is  $1,323.54.  We  increase  this 
amount  by  14  percent  to  $1,342.07. 
which  we  then  round  to  $1,340. 
Similarly,  we  increase  the  unrounded 
yearly  amount  for  2002,  $5,335.20.  by 
1.4  percent  to  $5,409.89  and  round  this 
to  $5,410.  Thus  the  maximum  amount 
of  the  income  exclusion  applicable  to  a 
student  in  2003  is  $1,340  per  month  but 
not  more  than  $5,410  in  all  of  2003. 

Fee  for  Services  Performed  as  a 
Representative  Payee 

Sections  205(j)(4)(A)(i)  and 
1631(a)(2)(D)(i)  of  the  Act  permit  a 
qualified  organization  to  collect  from  an 
individual  a  monthly  fee  for  expenses 
incurred  in  providing  services 
performed  as  such  individual's 
representative  payee.  Currently  the  fee 
is  limited  to  the  lesser  of:  (1)  10  percent 
of  the  monthly  benefit  involved;  or  (2) 
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S30  per  month  (S57  per  month  in  any 
case  in  which  the  individual  is  entitled 
to  disability  benefits  and  the 
Commissioner  has  determined  that 
payment  to  the  representative  payee 
would  serve  the  interest  of  the 
individual  because  the  individual  has 
an  alcoholism  or  drug  addiction 
condition  and  is  incapable  of  managing 
such  benefits).  The  dollar  fee  limits  are 
subject  to  increase  by  the  automatic 
cost-of-living  increase,  with  the 
resulting  amounts  rounded  to  the 
nearest  whole  dollar  amount.  Due  to  the 
roundmg  provision,  the  current  S.IO 
amount  remains  the  same  for  2003, 
while  the  current  S57  increases  by  1.4 
percent  to  S58  for  2003. 

National  Average  Wage  Index  for  2001 

CFfnenil 

Under  various  provisions  of  the  Act. 
several  amounts  increase  automatically 
with  annual  increa.ses  in  the  national 
average  wage  index.  The  amounts  are: 
{!)  The  OASDl  contribution  and  benefit 
base;  (2)  the  retirement  test  exempt 
amounts;  (3)  the  dollar  amounts,  or 
"bend  points,"  in  the  primary  insurance 
amount  and  maximum  family  benefit 
formulas;  (4)  the  amount  of  earnings 
required  for  a  worker  to  be  credited  with 
a  quarter  of  coverage;  (5)  the  "old-law" 
contribution  and  benefit  base  (as 
determmed  under  section  230  of  the  Act 
as  in  effect  before  the  1977 
amendments):  (6)  the  substantial  gainhil 
activity  amount  applicable  to  statutorily 
blind  individuals;  and  (7)  the  coverage 
threshold  for  t^lection  officials  and 
election  wcjrkers  Also,  section  3121|x) 
of  the  Internal  Revenue  Code  requires 
that  the  domestic  employee  coverage 
threshold  be  based  on  changes  in  the 
national  average  wage  index 

In  addition  to  the  amounts  required 
by  statute,  two  amounts  increase 
automatically  under  regulatory 
requirements  The  amounts  are  ( 1 )  the 
substantial  gainful  activity  amount 
applicable  to  non-blind  disabled 
persons,  and  (2)  the  monthly  earnings 
threshold  that  establishes  a  month  as 
part  of  a  trial  work  period  for  disabled 
beneficiaries. 

Computation 

The  determination  of  the  national 
average  wage  index  for  calendar  year 
2001  is  based  on  the  2000  national 
average  wage  index  of  S32,1.S4  H2 
announced  in  the  Federal  Register  on 
October  25.  2001  (66  FR  54047),  along 
with  the  percentage  increase  in  average 
wages  from  2000  to  2001  measured  by 
annual  wage  data  tabulated  by  the 
Social  Security  .'\dministration  (S.SA). 
The  wage  data  tabulated  by  SSA  inc  lude 


contributions  to  deferred  compensation 
plans,  as  required  by  section  209{k)  of 
the  Act.  The  average  amounts  of  wages 
calculated  directly  from  these  data  were 
S30.846.09  and  $31,581.97  for  2000  and 
2001.  respectively.  To  determine  the 
national  average  wage  index  for  2001  at 
a  level  that  is  consistent  with  the 
national  average  wage  indexing  series 
for  1951  through  1977  (published 
December  29.  1978,  at  43  FR  61016),  we 
multiply  the  2000  national  average  wage 
index  of  532,154.82  by  the  percentage 
increase  in  average  wages  from  2000  to 
2001  (based  on  SSA-tabulated  wage 
data)  as  follows  (with  the  result  rounded 
to  the  nearest  cent). 

Anwunt 

The  national  average  wage  index  for 
2001  is  $32,154  82  times  $31,581.97 
divided  by  $30,846  09.  which  equals 
$32,921.92.  Therefore,  the  national 
average  wage  index  for  calendar  year 
2001  is  $32,921.92 

OASDI  Contribution  and  Benefit  Base 

General 

The  OASDI  contribution  and  benefit 
base  is  $87,000  for  remuneration  paid  in 
2003  and  self-employment  income 
earned  in  taxable  years  beginning  in 
2003 

The  OASDI  contribution  and  benefit 
base  serves  two  purposes: 

(a)  it  is  the  maximum  annual  amount 
of  earnings  on  which  OASDI  taxes  are 
paid  The  0,\SDI  tax  rate  for 
remuneration  paid  in  2003  is  6.2 
percent  for  employees  and  employers, 
each.  The  OASDI  tax  rate  for  self-" 
employment  income  earned  in  taxable 
years  beginning  in  2003  is  12.4  percent. 
(The  Hospital  Insurance  tax  is  due  on 
remuneration,  without  limitation,  paid 
in  2003.  at  the  rate  of  1.45  percent  for 
employees  and  employers,  each,  and  on 
self-employment  income  earned  in 
taxable  years  beginning  in  2003,  at  the 
rate  of  2.9  percent.) 

(bl  It  is  the  maximum  annual  amount 
of  earnings  used  in  determining  a 
person's  OASDI  benefits. 

Computation 

Section  230(b)  of  the  Act  provides  the 
formula  used  to  determine  the  OASDI 
contribution  and  benefit  base.  Under  the 
fi)rniu'a.  the  base  for  2003  shall  be  the 
largtT  of  (1)  The  1994  base  of  $60,600 
multiplied  by  the  ratio  of  the  national 
average  wage  index  for  2001  to  that  for 
1992,  or  (2)  the  current  base  ($84,900). 
If  the  resulting  amount  is  not  a  multiple 
of  $300.  It  shall  be  rounded  to  the 
nearest  multiple  of  $3t)0. 


Amount 

Multiplying  the  1994  OASDI 
contribution  and  benefit  base  amount 
($60,600)  by  the  ratio  of  the  national 
average  wage  index  for  2001  ($32,921.92 
as  determined  above)  to  that  for  1992 
($22,935.42)  produces  the  amount  of 
$86,986.34.  We  round  this  amount  to 
$87,000.  Because  $87,000  exceeds  the 
current  base  amount  of  $84,900,  the 
OASDI  contribution  and  benefit  base  is 
$87,000  for  2003. 

Retirement  Earnings  Test  Exempt 
Amounts 

Genera/ 

We  withhold  Social  Security  benefits 
when  a  beneficiary  under  the  normal 
retirement  age  (NRA)  has  earnings  in 
excess  of  the  applicable  retirement 
earnings  test  exempt  amount.  (NRA  is 
the  age  of  initial  benefit  entitlement  for 
which  the  benefit,  before  rounding,  is 
equal  to  the  worker's  primary  insurance 
amount.  The  NRA  is  age  65  for  those 
born  before  1938,  and  it  gradually 
increases  to  age  67.)  A  higher  exempt 
amount  applies  in  the  year  in  which  a 
person  attains  his/her  NRA.  but  only 
with  respect  to  earnings  in  months  prior 
to  such  attainment,  and  a  lower  exempt 
amount  applies  at  all  other  ages  below 
NR.A.  .Section  203(f)(8)(B)  of  the  Act.  as 
amended  by  section  102  of  Pub.  L.  104- 
121,  provides  formulas  for  determining 
the  monthly  exempt  amounts.  The 
corresponding  annual  exempt  amounts 
are  exactly  twelve  times  the  monthly 
amounts. 

For  beneficiaries  attaining  NRA  in  the 
year,  we  withhold  $1  in  benefits  for 
every  $3  of  earnings  in  excess  of  the 
annual  exempt  amount  for  months  prior 
to  such  attainment.  For  all  other 
beneficiaries  under  NRA.  we  withhold 
$1  in  benefits  for  every  52  of  earnings 
in  excess  of  the  annual  exempt  amount. 

Computation 

Under  the  formula  applicable  to 
beneficiaries  who  are  under  NRA  and 
who  will  not  attain  NRA  in  2003.  the 
lower  monthly  exempt  amount  for  2003 
shall  be  the  larger  of:  (1)  The  1994 
monthly  exempt  amount  multiplied  by 
the  ratio  of  the  national  average  wage 
index  for  2001  to  that  for  1992;  or  (2)  the 
2002  monthly  exempt  amount  ($940).  If 
the  resulting  amount  is  not  a  multiple 
of  $10,  it  shall  be  rounded  to  the  nearest 
multiple  of  $10. 

Under  the  formula  applicable  to 
beneficiaries  attaining  NRA  in  2003,  the 
higher  monthly  exempt  amount  for  2003 
shall  be  the  larger  of:  (1)  The  2002 
monthly  exempt  amount  multiplied  by 
the  ratio  of  the  national  average  wage 
index  for  2001  to  that  for  2000:  or  (2)  the 
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2002  monthly  exempt  amount  ($2,500). 
If  the  resulting  amount  is  not  a  multiple 
of  $10,  it  shall  be  rounded  to  the  nearest 
multiple  of  $10. 

Lower  Exempt  Amount 

Multiplying  the  1994  retirement 
earnings  test  monthly  exempt  amount  of 
$670  by  the  ratio  of  the  national  average 
wage  index  for  2001  ($32,921.92)  to  that 
for  1992  ($22,935.42)  produces  the 
amount  of  $961.73.  We  round  this  to 
$960.  Because  $960  is  larger  than  the 
corresponding  current  exempt  amount 
of  $940,  the  lower  retirement  earnings 
test  monthly  exempt  amoimt  is  $960  for 
2003.  The  corresponding  lower  aimual 
exempt  amount  is  $11,520  imder  the 
retirement  earnings  test. 

Higher  Exempt  Amount 

Multiplying  the  2002  retirement 
earnings  test  monthly  exempt  amount  of 
$2,500  by  the  ratio  of  the  national 
average  wage  index  for  2001 
($32,921.92)  to  that  for  2000 
($32,154.82)  produces  the  amount  of 
$2,559.64.  We  round  this  to  $2,560. 
Because  $2,560  is  larger  than  the 
corresponding  current  exempt  amount 
of  $2,500,  the  higher  retirement  earnings 
test  monthly  exempt  amount  is  $2,560 
for  2003.  The  corresponding  higher 
annual  exempt  amount  is  $30,720  under 
the  retirement  earnings  test. 

Computing  Benefits  After  1978 

General 

The  Social  Security  Amendments  of 
1977  provided  a  method  for  computing 
benefits  which  generally  applies  when  a 
worker  first  becomes  eligible  for  benefits 
after  1978.  This  method  uses  the 
worker's  "average  indexed  monthly 
earnings"  to  compute  the  primary 
insurance  amount.  We  adjust  the 
computation  formula  each  year  to  reflect 
changes  in  general  wage  levels,  as 
measured  by  the  national  average  wage 
index. 

We  also  adjust,  or  "index,"  a  worker's 
earnings  to  reflect  the  change  in  general 
wage  levels  that  occurred  diuring  the 
worker's  years  of  employment.  Such 
indexation  ensures  that  a  worker's 
future  benefit  level  will  reflect  the 
general  rise  in  the  standard  of  living  that 
will  occur  during  his  or  her  working 
lifetime.  To  compute  the  average 
indexed  monthly  earnings,  we  first 
determine  the  required  number  of  years 
of  earnings.  Then  we  select  that  number 
of  years  with  the  highest  indexed 
earnings,  add  the  indexed  earnings,  and 
divide  the  total  amount  by  the  total 
number  of  months  in  those  years.  We 
then  round  the  resulting  average  amount 
down  to  the  next  lower  dollar  amoimt. 


The  result  is  the  average  indexed 
monthly  earnings. 

For  example,  to  compute  the  average 
indexed  monthly  earnings  for  a  worker 
attaining  age  62,  becoming  disabled 
before  age  62,  or  dying  before  attaining 
age  62.  in  2003,  we  divide  the  national 
average  wage  index  for  2001, 
$32,921.92.  by  the  national  average 
wage  index  for  each  year  prior  to  2001 
in  which  the  worker  had  earnings.  Then 
we  multiply  the  actual  wages  and  self- 
employment  income,  as  defined  in 
section  211(b)  of  the  Act  and  credited 
for  each  year,  by  the  corresponding  ratio 
to  obtain  the  worker's  indexed  earnings 
for  each  year  before  2001.  We  consider 
any  earnings  in  2001  or  later  at  face 
value,  without  indexing.  We  then 
compute  the  average  indexed  monthly 
earnings  for  determining  the  worker's 
primary  insurance  amount  for  2003. 

Computing  the  Primary  Insurance 
Amount 

The  primary  insurance  amount  is  the 
sum  of  three  separate  percentages  of 
portions  of  the  average  indexed  monthly 
earnings.  In  1979  (the  first  year  the 
formula  was  in  effect),  these  portions 
were  the  first  $180,  the  amount  between 
$180  and  $1,085,  and  the  amount  over 
$1,085.  We  call  the  dollar  amounts  in 
the  formula  governing  the  portions  of 
the  average  indexed  monthly  earnings 
the  "bend  points"  of  the  formula.  Thus, 
the  bend  points  for  1979  were  $180  and 
$1,085. 

To  obtain  the  bend  points  for  2003, 
we  multiply  each  of  the  1979  bend- 
point  amounts  by  the  ratio  of  the 
national  average  wage  index  for  2001  to 
that  average  for  1977.  We  then  round 
these  results  to  the  nearest  dollar. 
Multiplying  the  1979  amounts  of  $180 
and  $1,085  by  the  ratio  of  the  national 
average  wage  index  for  2001 
($32,921.92)  to  that  for  1977  ($9,779.44) 
produces  the  amounts  of  $605.96  and 
$3,652.59.  We  round  these  to  $606  and 
$3,653.  Accordingly,  the  portions  of  the 
average  indexed  monthly  earnings  to  be 
used  in  2003  are  the  first  $606.  the 
amount  between  $606  and  $3,653,  and 
the  amount  over  $3,653. 

Consequently,  for  individuals  who 
first  become  eligible  for  old-age 
insurance  benefits  or  disability 
insurance  benefits  in  2003,  or  who  die 
in  2003  before  becoming  eligible  for 
benefits,  their  primary  insurance 
amount  will  be  the  sum  of 

(a)  90  percent  of  the  first  $606  of  their 
average  indexed  monthly  earnings,  plus 

(b)  32  percent  of  their  average  indexed 
monthly  earnings  over  $606  and 
through  $3,653.  plus 

(c)  15  percent  of  their  average  indexed 
monthly  earnings  over  $3,653. 


We  round  this  amount  to  the  next 
lower  multiple  of  $0.10  if  it  is  not 
already  a  multiple  of  $0.10.  This 
formula  and  the  rounding  adjustment 
described  above  are  contained  in  section 
215(a)  of  the  Act  (42  U.S.C. 415(a)). 

Maximum  Benefits  Payable  to  a  Family 

General 

The  1977  amendments  continued  the 
long  established  policy  of  limiting  the 
total  monthly  benefits  that  a  worker's 
family  may  receive  based  on  his  or  her 
primarv  insurance  amount.  Those 
amendments  also  continued  the  then 
existing  relationship  between  maximum 
family  benefits  and  primary  insurance 
amounts  but  did  change  the  method  of 
computing  the  maximum  amount  of 
benefits  that  may  be  paid  to  a  worker's 
family.  The  Social  Security  Disability 
Amendments  of  1980  (Fub.L.  96-265) 
established  a  formula  for  computing  the 
maximum  benefits  payable  to  the  family 
of  a  disabled  worker,  this  formula 
applies  to  the  family  benefits  of  workers 
who  first  become  entitled  to  disability 
insurance  benefits  after  June  30.  1980. 
and  who  first  become  eligible  for  these 
benefits  after  1978.  For  disabled  workers 
initially  entitled  to  disability  benefits 
before  July  1980,  or  whose  disability 
began  before  1979,  we  compute  the 
family  maximum  payable  the  same  as 
the  old-age  and  survivor  family 
maximum. 

Computing  the  Old-Age  and  Survivor 
Family  Maximum 

The  formula  used  to  compute  the 
family  maximum  is  similar  to  that  used 
to  compute  the  primary  insurance 
amount.  It  involves  computing  the  sum 
of  four  separate  percentages  of  portions 
of  the  worker's  primary  insurance 
amount.  In  1979,  these  portions  were 
the  first  $230,  the  amount  between  $230 
and  $332.  the  amount  between  $332  and 
$433,  and  the  amount  over  $433.  We 
refer  to  such  dollar  amounts  in  the 
formula  as  the  "bend  points  "  of  the 
family-maximum  formula. 

To  obtain  the  bend  points  for  2003, 
we  multiply  each  of  the  1979  bend- 
point  amounts  by  the  ratio  of  the 
national  average  wage  index  for  2001  to 
that  average  for  1977.  Then  we  round 
this  amount  to  the  nearest  dollar. 
Multiplying  the  amounts  of  $230,  5332. 
and  $433  by  the  ratio  of  the  national 
average  wage  index  for  2001 
($32,921.92)  to  that  for  1977  ($9,779.44) 
produces  the  amounts  of  $774.28. 
$1,117.66,  and  $1,457.67.  We  round 
these  amounts  to  $774,  51.118.  and 
$1,458.  Accordingly,  the  portions  of  the 
primary  insurance  amounts  to  be  used 
in  2003  are  the  first  $774,  the  amount 
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bf'tuci'n  S774  dtid  Sl.llH.  thf  .iinuunt 
bf'twtjen  Sl.llHand  SI. 458.  and  the 
iiiiiiiint  over  Si. 458. 

(iiinstMiiu'ntlv.  for  the  familv  of  a 
worktT  vvhu  heconif.'s  age  h2  or  dies  in 
2003  before  age  62.  we  will  compute  the 
total  amount  of  benefits  payable  to  them 
so  that  It  does  not  exceed 

(a)  150  percicnt  of  the  first  S774  of  the 
worker's  primnrN  insurance  amount. 
plus 

ih)  271  p.Tii'nt  of  the  worker's 
primary  insuran(  ••  amount  over  $774 
thrnui^h  SI  118.  plus 

Ic)  1 34  percent  of  the  worker's 
[)rimar\-  insuran(  ••  rimount  ovi-r  SI. 1 18 
through  SI. 458. plu> 

Id)  175  pt-rcent  ot  tli'>  wniker's 
primary  insuran(  f  .ininiint  (i^erSl.458, 

\\r  then  round  this  amount  to  the 
next  lowiT  multipli'  of  SO  10  if  it  is  not 
alrea(i\  . I  multiple  of  So  10  Thi^ 
formuKi  an(f  the  rounding  ddiustment 
described  above  are  contained  m  se(  tioii 
203(a)  of  the  Act  (42  U.S.C.403(a)), 

Quarter  of  Coverage  .Amount 

CfHi-Tlll 

Ttu'  iniount  of  earnings  rt'tpiirt'd  for 
a  quartt-r  of  ( fiverage  in  JOOi  is  S800  .\ 
tju'arter  of  coverage  IS  the  hasK   unit  toi 
determining  whetht-r  a  worker  is 
insured  under  the  So(  lal  Se(  uritv 
program    For  \ears  before  U)78.  we 
generally  credited  an  individual  witti  a 
quarter  of  coverage  for  each  quarter  in 
whi(  h  wagt's  of  S50  or  more  were  paid, 
or  with  4  (juarters  of  ( iiverage  tor  every 
taxable  year  in  which  S400  or  more  of 
self-emplfivment  income  was  earned 
Beginninu  in  1978.  employers  generalK 
report  wages  on  an  annual  basis  instead 
of  a  quarterly  basis.  With  the  change  to 
annual  reporting,  section  352(b)  of  the 
So(  ial  Security  .Amendments  of  1977 
amended  section  2i:Hld)  of  ttie  Act  to 
provide  that  a  quarter  of  coverage  would 
be  credited  for  each  S250  of  an 
induiduals  total  wages  and  self- 
employment  income  for  calendar  \ear 
1978.  up  to  a  maximum  of  4  (]u,irters  of 
coverage  for  the  \  ear 

Computation 

Under  the  prescribed  formula,  tlie 
quarter  of  coverage  amount  for  iOO  < 
shall  be  the  larger  of:  (1)  The  1978 
amount  of  S250  multiplied  b\  the  ratio 
of  the  national  a\  erage  wage  index  for 
2001  to  that  for  1976:  or  (2)  the  current 
amount  of  S870   Section  21.3(d)  further 
pro\ides  that  if  the  resulting  amount  is 
not  a  multiple  of  SIO.  it  shall  be 
rounde<i  to  the  nearest  multiple  ot  Sio 

Quartf^r  ot  (.'(nera^p  Amount 

Multiplying  the  1978  quarter  of 
coverage  amount  (S250)  by  the  ratio  of 


the  national  aver.ige  wage  index  for 
20U1  (SJ2.921  921  to  that  for  197() 
(S9.226.48)  prodiK  es  the  amount  of 
S892  05   We  then  round  this  amount  to 
S89(i   Hei  aiise  SHOO  e\(  eeds  the  (  urrent 
amount  of  .S870   llie  quarter  ot  ( nverage 
.imounf  IS  S8't0  lor  200  i 

"Old-l.aw  "  (iontribution  and  Benefit 
Ka.se 

General 

The  nld  |,i\\"  1  oiitrihution  dnd 
heiictit  b.ise  for  200)  is  Sfi4.500  This  is 
tlie  li.isr  th.it  would  hiive  been  effective 
under  the  .Act  without  the  ena(  tment  ot 
the  1977  amendments  We  compute  the 
base  uiidei  se(  tion  2.<()(b)  of  the  Act  as 
it  re. id  (irior  to  the  1977  amendments 

The  'old-law  "  contribution  and 
benefit  base  is  used  by: 

(a)  the  Kailroacf  Retirement  [irogram  to 
determine  (  ertam  lax  labilities  and  tier 
II  benefits  p,i\,il)le  under  that  program 

to  su()[ileinent  the  tier  1  payments  which 
corres[)ond  to  b.tsn  Social  Securit\' 
benefits, 

(b)  the  I'eiision  Henefit  Ciuaranty 

( .orpor.ition  to  determine  the  maximum 
amount  of  [)ension  guaranteed  under  the 
Hinplo\ee  Ketirement  Inc  ome  Security 
Act  (as  stated  in  section  2,10(<ll  of  the 
Social  Security  Act), 

(c)  Social  Security  to  determine  a  \t'ar 
I  if  1  luer.ige  in  ( Dinputing  the  spec;ial 
minimum  btuiefit.  as  desi;ribed  earlier. 
and 

(d)  Soc:ial  .Security  to  (ietermine  a  year 
of  coverage  (acquired  whenever 
e.iriungs  e(]ual  or  exceed  25  percent  of 
the  old-law"  base  for  this  purpose 
MiiU  )  11)  (  omputing  benefits  for  persons 
v\ho  are  also  eligible  to  receive  pensions 
based  on  employment  not  covered 
uiuier  se(  tion  210  of  the  Act. 

ComputdtK^n 

rhe  "old-law"  contribution  and 
benefit  base  shall  be  the  larger  of:  (1) 
rhe  1994  "old-layv"  base  (S45.000) 
multqdied  by  the  ratio  of  the  national 
averagt'  wage  index  for  2001  to  that  for 
1992;  or  (2)  the  (  urrent  Old-law  "  base 
(.S63,000)   If  the  resulting  amount  is  not 
a  multiple  of  S.UIO.  it  shall  be  rounded 
til  the  nearest  multiple  of  S300 

Amount 

Multiplying  the  1994   "old-law" 
contribution  and  beneht  base  amount 
($45,000)  by  the  ratio  of  the  national 
average  wage  index  for  2001 
(S.32.921  92)  to  that  for  1992 
(S22.9:35  42)  [)roduces  the  amount  of 
St)4.59,3  82   We  round  this  amount  to 
,S64.500  Because  Sti4.500  exceeds  the 
current  amount  of  S63.000.  the  "old- 
law"  contribution  and  benefit  base  is 
S64.500  for  2003 


Substantial  Gainful  Activity  Amounts 

licnfTdl 

A  finding  of  disability  under  titles  II 
and  XVI  of  the  Act  requires  that  a 
person,  except  for  a  title  X\l  disabled 
(  hild.  be  unable  to  engage  in  substantial 
gainful  activity  (SGA).  (A  finding  of 
disability  under  title  XVI  for  a  child  is 
based  on  a  different  standard,  not 
related  to  SGA.)  A  perscm  who  is 
earning  more  than  a  certain  monthly 
.imount  (net  of  impairment-related  work 
expenses)  is  ordinarily  considered  to  be 
engaging  in  S(JA.  The  amount  of 
monthly  earnings  considered  as  SGA 
depends  on  the  nature  of  a  person's 
disability.  .Section  223(d)(4)(A)  of  the 
Act  specifies  a  higher  SGA  amount  for 
statutorily  blind  individuals  while 
Federal  regulations  (20  CFR  404.1574 
and  416.974)  specify  a  lower  SGA 
amount  for  non-blind  individuals.  Both 
SGA  amounts  increase  in  accordance 
with  increases  in  the  national  average 
wage  index. 

(A)mputation 

The  monthly  SGA  amount  for 
statutorily  blind  individuals  for  2003 
shall  be  the  larger  of;  (1 )  Such  amount 
for  1994  multiplied  by  the  ratio  of  the 
natitmal  average  wage  index  for  2001  to 
that  for  1992:  or  (2)  such  amount  for 
2002.  The  monthly  SGA  amount  for 
non-blind  disabled  individuals  for  2003 
shall  be  the  larger  of:  (1)  Such  amount 
for  2000  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  2001  to 
that  for  1998;  or  (2)  such  amount  for 
2002.  In  either  case,  if  the  resulting 
amimnt  is  not  a  multiple  of  SlO.  it  shall 
be  rounded  to  the  nearest  multiple  of 
SIO. 

SCiA  Amount  for  Statutorily  Blind 
Individuals 

Multiplying  the  1994  monthly  SGA 
amount  for  statutorily  blind  individuals 
($930)  by  the  ratio  of  the  national 
average  wage  index  for  2001 
(532,921.92)  to  that  for  1992 
(S22,935.42)  produces  the  amount  of 
Si. 334. 94.  We  then  round  this  amount 
to  Si. 330.  Because  $1,330  is  larger  than 
the  current  amount  of  $1,300.  the 
monthly  SGA  amount  for  statutorily 
blind  individuals  is  SI. 330  for  2003. 

SGA  Amount  for  Son-Blind  Disabled 
Individuals 

Multiplying  the  2000  monthly  SGA 
amount  for  non-blind  individuals  ($700) 
by  the  ratio  of  the  national  average  wage 
index  for  2001  ($32,921.92)  to  that  for 
1998  ($28,861.44)  produces  the  amount 
of  $798.48.  We  then  round  this  amount 
to  $800.  Because  $800  is  larger  than  the 
current  amount  of  $780.  the  monthly 
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SGA  amount  for  non-blind  individuals 
is  $800  for  2003. 

Trial  Work  Period  Earnings  Threshold 

General 

During  a  trial  work  period,  a 
beneficiary  receiving  Social  Security 
disability  benefits  may  test  his  or  her 
ability  to  work  cUid  still  be  considered 
disabled.  We  do  not  consider  services 
performed  during  the  trial  work  period 
as  showing  that  the  disability  has  ended 
until  services  have  been  performed  in  at 
least  9  months  (not  necessarily 
consecutive)  in  a  rolling  60-month 
period.  In  2002,  any  month  in  which 
earnings  exceed  $560  is  considered  a 
month  of  services  for  an  individual's 
trial  work  period.  In  2003,  this  monthly 
amount  increases  to  $570. 

Computation 

The  method  used  to  determine  the 
new  amount  is  set  forth  in  our 
regulations  at  20  CFR  404.1592(b). 
Monthly  earnings  in  2003,  used  to 
determine  whether  a  month  is  part  of  a 
trial  work  period,  is  such  amount  for 
2001  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  2001  to 
that  for  1999,  or,  if  larger,  such  amount 
for  2002.  If  the  amount  so  calculated  is 
not  a  multiple  of  $10,  we  round  it  to  the 
nearest  multiple  of  $10. 

Amount 

Multiplying  the  2001  monthly 
earnings  threshold  ($530)  by  the  ratio  of 
the  national  average  wage  index  for 
2001  ($32,921.92)  to  that  for  1999 
($30,469.84)  produces  the  amount  of 
$572.65.  We  then  round  this  amount  to 
$570.  Because  $570  is  larger  than  the 
current  amount  of  $560,  the  monthly 
earnings  threshold  is  $5704or  2003. 

Domestic  Employee  Coverage 
Threshold 

General 

The  minimum  amount  a  domestic 
worker  must  earn  so  that  such  earnings 
are  covered  under  Social  Security  or 
Medicare  is  the  domestic  employee 
coverage  threshold.  For  2003,  this 
threshold  is  $1,400.  Section  3121(x)  of 
the  Internal  Revenue  Code  provides  the 
formula  for  increasing  the  threshold. 

Computation 

Under  the  formula,  the  domestic 
employee  coverage  threshold  amount 
for  2003  shall  be  equal  to  the  1995 
amount  of  $1,000  multiplied  by  the  ratio 
of  the  national  average  wage  index  for 
2001  to  that  for  1993.  If  the  resulting 
amount  is  not  a  multiple  of  $100,  it 
shall  be  rounded  to  the  next  lower 
multiple  of  $100. 


Domestic  Employee  Coverage  Threshold 
Amount 

Multiplying  the  1995  domestic 
employee  coverage  threshold  amount 
($1,000)  by  the  ratio  of  the  national 
average  wage  index  for  2001 
($32,921.92)  to  that  for  1993 
($23,132.67)  produces  the  amount  of 
$1,423.18.  We  then  round  this  amount 
to  $1,400.  Accordingly,  the  domestic 
employee  coverage  threshold  amount  is 
$1,400  for  2003. 

Election  Worker  Coverage  Threshold 

General 

The  minimum  amount  an  election 
worker  must  earn  so  that  such  earnings 
are  covered  under  Social  Security  or 
Medicare  is  the  election  worker 
coverage  threshold.  For  2003.  this 
threshold  is  Sl,200.  Section  218(c)(8)(B) 
of  the  Act  provides  the  formula  for 
increasing  the  threshold. 

Computation 

Under  the  formula,  the  election 
worker  coverage  threshold  amount  for 
2003  shall  be  equal  to  the  1999  amount 
of  $1 .000  multiplied  by  the  ratio  of  the 
national  average  wage  index  for  2001  to 
that  for  1997.  If  the  amount  so 
determined  is  not  a  multiple  of  $100.  it 
shall  be  rounded  to  the  nearest  multiple 
of $100. 

Election  Worker  Coverage  Threshold 
Amount 

Multiplying  the  1999  election  worker 
coverage  threshold  amount  ($1,000)  by 
the  ratio  of  the  national  average  wage 
index  for  2001  ($32,921.92)  compared  to 
that  for  1997  ($27,426.00)  produces  the 
amount  of  $1,200.39.  We  then  round 
this  amount  to  $1,200.  Accordingly,  the 
election  worker  coverage  threshold 
amount  is  $1,200  for  2003. 

(Catalog  of  Federal  Domestic  Asslstanc:e: 
Program  Nos.  Qfi.OOl  Social  Security- 
Disability  Insurance;  9fi.002  Social  Securitx- 
Retirement  Insuranc :e;  06.004  Social  Sec  urily- 
Survivors  Insurance;  96.00fi  Sup[)lenieiilal 
Security  Inc:ome) 

Dated:  October  18.  2002. 
)o  Anne  B.  Barnhart. 
Commissioner  of  Social  Suriirity. 
(FRDoc.  02-2720:3  Filed  10-24-02:  8:4.'i  ami 
BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 
[Public  Notice  4173] 

Extension  of  Certain  Foreign 
Passports  Validity 

In  accordance  with  section 
212(a)(7)(B)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  n82(a)(7)(B)!. 
a  nonimmigrant  alien  who  makes  an 
application  for  a  visa  or  ior  admission 
into  the  United  States  is  required  to 
possess  a  passport  that: 

(1)  Is  valid  for  a  minimum  of  six 
months  beyond  the  date  of  the 
expiration  of  the  initial  period  of  the 
alien's  admission  into  the  United  States 
or  contemplated  initial  period  f)f  stay 
and. 

(2)  Authorizes  the  alien  to  return  to 
the  countr^■  from  which  he  or  she  came. 
or  to  proceed  t(j  and  enter  some  other 
country  during  such  period.  Because  of 
the  foregoing  requirement,  the 
governments  of  certain  countries  (and 
other  competent  authorities)  ha\e 
agreed  that  their  passports  will  he 
recognized  as  valid  for  the  return  of  the 
bearer  for  a  period  of  six  months  beyond 
the  expiration  date  specified  in  the 
passport,  thereby  effectively  extending 
the  validity  period  of  the  foreign 
passport  an  additional  six  months 
beyond  its  expiration  date,  see  22  C]FR 
41.104(b). 

This  public  notice  adds  Romania  to 
the  list  of  competent  authorities  that 
have  provided  the  necessary  assurances 
to  the  Government  of  the  United  States. 
This  notice  also  adds  Bosnia- 
Herzegovina.  Croatia.  Guatemala  and 
Guyana  to  the  list.  These  countries  have 
had  agreements  in  place  for  some  time. 
but  were  inadvertently  dropped  from 
the  list  in  previous  notices.  The  updated 
list  of  competent  authorities  that  have 
made  the  necessary  assurances  is  shown 
below: 

Table  of  Foreign  Passports  Recognized 
for  Extended  Validity 

Algeria 

Antigua  &  Barbuda 

Argentina 

Australia 

Austria 

Bahamas,  the 

Bangladesh 

Barbados 

Belgium 

Bolivia 

Bosnia-Herzegovina 

Brazil 

Canada 

Chile 

Colombia 

Costa  Rica 
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Gote  D'ivoire 

Croatia 

Cuba 

Cyprus 

Czech  Rt^publii 

Denmark 

Dominica 

Dominican  Republic 

Ecuador 

Egypt 

El  Salvador 

Ethiopia 

Finland 

France 

Ciermany 

Greece 

Grenada 

Guatemala 

Guinea 

Guyana 

Hong  Kong  (Certificates  of  identity  & 

passports) 
Hungary 
Iceland 
India 
Ireland 
Israel 
Italy 
Jamaica 
Sweden 
Switzerland 
Syria 
Taiwan 
Thailand 
Togo 

Trinidad  &  Tobago 
Japan 
Jordan 
Korea 
Kuwait 
Laos 
Latvia 
Lebanon 
Liechtenstein 
Luxembourg 
Macau 
Madagascar 
Malaysia 
Malta 
Mauritius 
Mexico 
Monaco 
Netherlands 
New  Zealand 
Nicaragua 
Nigeria 
Norway 
Oman 
Pakistan 
Panama 
Paraguay 
Peru 

Philippines 
Poland 
Portugal 
Qatar 
Romania 
Russia 
Senegal 


Singapore 

Slov.ik  Republic 

Slovenia 

South  Africa 

Spain 

Sri  I^nka 

St   Kitts«(  Nevis 

St.  Lucia 

St  Vincent  &  the  Grenadines 

Sudan 

Sunnamc 

Tunisia 

Turkey 

United  Arab  Flinirates 

United  Kingdom 

Uruguay 

Venezuela 

Zimbabwe 

Public  Notice  4075  of  August  6.  2002 
published  at  67  FR  50973  hereby 
superseded. 

Dated:  (^tober  20.  2002. 
Cleorxe  C  l.annon. 

Actiiiii  .•\-.M>/(;/i/  Sfcmtan,'  for  Consular 

Affairs.  Ih'piirtmrnt  ot  StatP 
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SILLING  CODE  4710-06-U 


DEPARTMENT  OF  STATE 

[Public  Notice  4177] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Future  Leaders  Exchange  (FLEX) 
Disability  Reentry  Worltshop;  Notice: 
Request  for  Grant  Proposals 

Summan'  The  (Jffice  of  (Citizen 
Exchanges,  Youth  Programs  Division,  of 
the  Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  the  FLEX  Disability  Reentry 
Workshop.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  2t)  V.S.C.  301(c)(3)  may  submit 
proposals  for  the  conduct  of  a  special 
reentry  workshop  to  be  held  in  April 
2003  for  students  with  disabilities 
participating  in  the  2002/03  Future 
Leaders  Exchange  (FLEX)  program. 
Approximately  16-18  students  will 
participate  in  this  workshop.  All 
programs  must  comply  with  J-l  visa 
regulations.  Please  refer  to  the 
Solicitation  Package  for  further 
information. 

Budget  Guidelines:  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  Awards  may  not  exceed 
$35,000.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Administrative 


costs  should  be  kept  as  low  as  possible. 
Cost  sharing  is  encouraged.  Allowable 
costs  for  the  program  include  the 
following: 

(1)  Round-trip  transportation  for 
participants  from  their  host 
communities  to/from  the  workshop  site. 

(2)  Daily  travel  at  workshop  site 
location  as  necessary. 

(3)  Accommodations  and  meals  for 
participants  during  the  time  of  the 
workshop. 

(4)  Rental  of  facilities  and  equipment. 

(5)  Fees  for  relevant  excursions  and 
cultural  activities. 

(6)  Honoraria  for  speakers/trainers,  as 
appropriate. 

(7)  Necessary  reasonable 
accommodations. 

(8)  Materials  development. 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidelines 
and  formatting  instructions. 

The  Future  Leaders  Exchange  (FLEX) 
program  brings  secondary  school 
students  from  Eurasia  to  the  U.S.  for  an 
academic  vear.  During  their  time  in  the 
U.S.,  FLEX  students  live  with  American 
host  families  and  attend  U.S.  high 
schools. 

Note:  For  more  information  on  the  FLEX 
program,  vou  may  refer  to  the  Youth 
Programs  Division  Web  site:  \htip:// 
eschanges.state.gov /education /citizens/ 
students.] 

Since  1995.  the  FLEX  program  has 
included  a  component  for  students  with 
disabilities.  This  has  been  challenging 
since  individuals  with  disabilities  are 
treated  very  differently  in  Eurasia  than 
they  are  in  the  U.S.  In  Eurasia,  most 
disabled  young  people  attend  special 
schools,  largely  institutions,  and  being 
disabled  carries  a  major  stigma.  Most 
young,  disabled  individuals  either  are 
ignored  by  parents  who  are  ashamed  of 
them  or  are  overprotected  by  parents 
who  are  concerned  that  they  cannot 
function  independently. 

Generally,  FLEX  participants  with 
disabilities  adjust  well  to  American  life 
and  culture  and  realize  the  same 
positive  effects  as  non-disabled 
participants.  However,  after  having 
enjoyed  the  accessibility  and  other 
disability  supports  that  exist  in  the  U.S., 
they  frequently  are  not  well-prepared  to 
return  to  the  less  disability-friendly 
environments  of  their  Eurasian  home 
countries.  The  major  purpose  of  this 
special  reentry  workshop  is  to  help 
prepare  them  to  readjust  to  their  home 
cultures.  It  is  Bureau  policy  that 
recruitment  of  people  with  disabilities 
at  every  level  should  be  a  priority  in  all 
sponsored  programming.  If  this  is  to  be 
done  effectively,  it  becomes  equally 
important  to  adequately  prepare 
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disabled  program  participants  for  the 
"reverse  culture  shock  that  is  sure  to 
occur  when  they  return  home. 

Therefore,  this  workshop  should 
focus  on  the  reentry  and  transition  to 
home  coimtry  of  each  student  as  a 
person  with  a  disability,  as  the  students 
will  also  be  attending  other  reentry 
workshops  conducted  for  all  FLEX 
students  by  their  respective  placement 
organizations  at  the  end  of  the  program 
year.  These  other  workshops  will 
provide  more  general  training  for 
readjustment  to  their  Eurasian  home 
culture.  Goals  of  the  disability 
workshop  are:  (1)  Facilitating 
readjustment  as  a  person  with  a 
disability  to  a  less  disability-friendly 
environment;  (2)  conducting  activities 
to  further  develop  leadership  skills  and 
foster  empowerment;  (3)  providing 
students  with  tools  that  will  enable 
them  to  do  outreach  and  work  in 
support  of  disability  rights  in  their 
home  countries. 

Announcement  Title  and  Number:  All 
correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  nimiber  ECA/PE/C/ 
PY-03-21. 

For  Further  Information  Contact:  The 
Youth  Programs  Division,  Office  of 
Citizen  Exchanges,  ECA/PE/C/PY,  Room 
568,  U.S.  Department  of  State,  301  4th 
Street,  SW.,  Washington,  DC  20547, 
telephone:  202/619-6299,  fax:  202/619- 
5311,  e-mail:  Ibeach@pd.state.gov  to 
request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Officer  Linda  Beach  on  all 
other  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  imtil  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from  the 
Bureau's  Web  site  at  http:// 
exchanges.state.gov/education/RFGPs. 
Please  read  all  information  before 
downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Cultural  Affairs  by  5 
p.m.  Washington,  DC  time  on  Monday, 
December  16,  2002.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  the  due  date  but 
received  on  a  later  date  will  not  be 
accepted.  Each  applicant  must  ensure 


that  the  proposals  are  received  by  the 
above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  seven  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C/PY-03-21,  Program 
Management,  ECA/EX/PM,  Room  534. 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  Applicants  are 
also  encouraged  to  submit  proposals  as 
Microsoft  Word  or  Excel  documents  as 
well. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106—113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  all  Regulations  Governing 
the  J  Visa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  Exchange  Visitor  (J 
visa)  Programs  and  adherence  by 


grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z. 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  EGA  will  be 
responsible  for  issuing  DS-2019  forms 
to  participants  in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State.  Office  of  Exchange  Coordination 
and  Designation.  ECA/EC/ECD-SA-44, 
Room  734,  301  4th  Street.  SW.. 
Washington,  DC  20547,  Telephone: 
(202)  401-9810.  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forweirded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau's  mission. 

2.  Program  planning  and  ability  to 
achieve  program  objectives:  Detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
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and  logistical  capacity  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearlv  demonstrate  how  the 
organization  will  meet  the  program's 
objectives  and  plan. 

3.  Support  of  diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
and  program  content  (orientation  and 
wrap-up  sessions,  program  meetings, 
resource  materials  and  follow-up 
activities). 

4  Institutional  capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 
Proposing  organization  should 
demonstrate  it  has  e.xperience  with 
disability  programming  and 
international  youth  exchange,  as  well  as 
familiaritv  with  Eurasian  culture. 

5  Institution's  record/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

6.  Multiplier  effect/Impact:  Proposed 
programs  should  describe  how 
workshop  participants  will  be  motivated 
and  enabled  to  reach  out  to  other 
individuals  with  disabilities  in  their 
home  countries. 

7.  Follow-on  activities:  Proposals 
should  describe  how  workshop 
participants  would  be  provided  with 
knowledge  and  tools  that  will  prepare 
them  to  work  in  support  of  disability 
rights  in  their  home  countries. 

8.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  A  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives  are  recommended.  Successful 
applicants  will  be  expected  to  submit  a 
final  report  after  the  project  has  been 
completed. 

9  Cost-effectiveness/Cost  Sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessarv'  and  appropriate 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 


well  as  institutional  direct  funding 
contributions. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *    •   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation  of  the  FREEDOM  Support 
Act. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative  Explanatory  information 
provided  bv  the  Bureau  that  contradicts 
published  language  will  not  be  binding, 
issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
(Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Ddteii   Odober  21,  2002. 
C.  Miller  Crouch, 

Pnni  ijjol  Dfputv  Assistant  Secretary. 
Educational  and  Cultural  Affairs.  Department 
of  State. 

|FR  Doi .  02-27231  Hied  10-24-02;  8:45  am] 
BH.UNO  cooe  *r\o-os-u 


DEPARTMENT  OF  STATE 

[Public  Notice  4176] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Islamic  Countries  Youth  Initiative 
Academic  Studies  Program 

SUMMARY:  The  Youth  Programs  Division. 
Office  of  Citizen  Exchanges  of  the 


Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition  ' 
for  grants  in  support  of  projects  to  bring 
to  the  United  States  high  school 
students  from  countries  with  significant 
Muslim  populations  to  attend  school 
and  live  with  host  families.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  Internal 
Revenue  Code  section  26  U.S.C. 
501(c)(3)  and  public  institutions  may 
submit  proposals  to  carry  out  projects 
for  academic  semester  and  year  study, 
as  described  below. 

Program  Information 

Overview 

The  goal  of  the  program  is  to  foster  a 
community  of  shared  interests  and 
values  developed  through  better  mutual 
understanding  through  first-hand 
participation  in  an  exchange.  The 
objectives  are  to:  Provide  the 
opportunity  for  young  people  in 
selected  countries  to  learn  more  about 
American  society,  people,  institutions, 
values  and  culture;  foster  personal  ties; 
enhance  American  understanding  of  the 
foreign  students'  countries  and  cultures; 
and  support  program  alumni  to  put  the 
knowledge  and  skills  acquired  on  the 
exchange  to  good  use  in  their  home 
countries.  The  program  seeks  to  select 
students  with  leadership  potential  and 
to  develop  their  leadership  skills  while 
in  the  U.S.  and  when  they  return  home. 

This  initiative  is  intended  to  lay  a 
solid  foundation  for  future  exchanges  by 
investing  in  the  infrastructure  in  the 
U.S.  and  overseas  necessary  to  ensure 
fulfillment  of  the  exchange  program's 
objectives.  Funding  will  support  pilot 
semester  and  year  exchanges  and 
incorporate  lessons  learned  into 
perfecting  the  model  for  conducting 
future  programs.  Grants  will  be  awarded 
both  to  organizations  that  have  the 
necessary  infrastructure  and  experience 
conducting  academic  high  school 
exchange  programs  with  the  partner 
countries,  as  well  as  to  those  that  seek 
to  collaborate  with  the  Bureau  in 
building  the  necessary  infrastructure  for 
exchanges  with  the  partner  countries 
where  this  does  not  currently  exist.  The 
timing  of  grant  awards  and  the  amount 
of  funding  for  this  initiative  are  subject 
to  the  availability  of  money  that  will  be 
transferred  to  the  Bureau. 

Guidelines 

The  partner  countries  for  this  pilot 
initiative  will  be  selected  based  on  a 
number  of  factors;  (1)  Foreign  policy 
considerations.  (2)  a  favorable  climate 
for  exchange.  (3)  data  collected  through 
an  independent  research  study 
commissioned  by  the  Bureau,  and  (4) 
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the  ability  of  the  private  sector  to 
administer  exchange  programs,  as 
demonstrated  by  the  response  to  this 
RFGP.  The  tentative  list  includes: 
Afghanistan,  Algeria,  Bahrain, 
Bangladesh,  Egypt,  Ethiopia,  India. 
Indonesia,  Jordan,  Kuwait,  Lebanon, 
Malaysia,  Morocco,  Nigeria,  Oman, 
Pakistan,  Philippines,  Qatar,  Saudi 
Arabia,  Senegal,  Syria,  Tunisia,  Turkey, 
United  Arab  Emirates,  West  Bank/Gaza, 
and  Yemen.  The  Bureau  reserves  the 
right  to  amend  this  list  at  any  time  as 
conditions  change. 

There  are  two  phases  that  will  be 
funded  simultaneously.  Phase  I — As 
noted  above,  a  portion  of  the  funding 
will  be  awarded  to  organizations  that  (1) 
have  in  place  the  existing  infrastructure 
in  the  U.S.  and  in  the  partner  countries 
to  undertake  a  program  with  the 
required  quality  features,  as  outlined  in 
this  RFGP  and  supplementary 
documents;  (2)  have  a  recent  track 
record  of  successfully  conducting  high 
school  academic  year  exchanges  with 
the  partner  countries;  and  (3) 
demonstrate  their  ability  to  comply  with 
all  requirements  for  administering 
federal  grants,  including  the  relevant  J- 
1  visa  regulations.  To  be  eligible  for  this 
phase  of  the  initiative,  the  grantee 
organization  must  be  already  designated 
by  the  Department  of  State  as  a 
secondary  school  student  exchange 
visitor  sponsor.  The  Bureau  expects  to 
be  able  to  make  award  decisions  by 
April  1.  2003.  It  is  anticipated  that 
participants  selected  for  participation  in 
phase  I  programs  will  travel  to  the  U.S. 
in  the  summer  of  2004  for  the  2004-05 
academic  year.  In  the  unlikely  event  the 
grants  can  be  awarded  in  time  to  enable 
an  organization  to  screen,  select,  orient 
and  place  scholarship  winners  for 
participation  in  the  2003-04  academic 
year,  this  is  a  possibility.  As  an 
alternative,  grant  recipients  may  bring  a 
contingent  of  students  to  the  U.S.  for  the 
spring  2004  semester.  Approximately 
$2,000,000  is  available  for  phase  I 
grants,  including  funds  earmarked  for  a 
special  project  for  Indonesia. 

Phase  II — In  the  second  phase  of  the 
program,  the  Bureau  seeks  to  award 
grant  funding  to  assist  in  the 
establishment  of  academic  year 
exchanges  with  countries  where  no  or 
inadequate  capability  exists  at  the 
present  time.  The  goal  is  to  encourage 
organizations  to  form  partnerships, 
consortia,  and  other  arrangements  to 
pool  resources  that  will  result  in 
successful  exchange  activity.  J-1  visa 
designation  is  not  a  requirement,  but  a 
thorough  understanding  of  the 
secondary  school  student  exchange 
visitor  regulations  is  essential.  Funding 
availability  is  April  1,  2003,  the  same  as 


in  phase  I.  Because  of  the  longer  lead 
time  needed  for  phase  II.  exchange 
participants  will  not  begin  their 
programs  before  the  2004-05  academic 
year,  at  the  earliest,  and  may  also 
participate  in  the  2005-06  academic 
year.  Approximately  $4,500,000  is 
available  for  phase  II  grants. 

The  following  apply  to  both  phases  of 
this  program: 

1.  While  the  emphasis  is  on  bringing 
foreign  students  to  the  U.S..  programs 
that  provide  opportunities  for  American 
high  school  students  to  study  in  the 
partner  countries  for  a  semester  or  year 
are  eligible  for  consideration. 

2.  The  essential  components  for  all 
academic  study  projects  undertaken 
with  Bureau  grant  funding  are: 
Collaboration  with  American  embassies 
overseas  in  planning  and  implementing 
the  exchange;  an  open,  merit-based 
recruitment  and  selection  process; 
testing  for  adequate  English  language 
ability  for  foreign  participants;  in- 
country  pre-departure  orientation; 
placement  in  schools  that  are  committed 
to  pursuing  the  program's  objectives  and 
will  assist  the  students  to  be  successful 
in  academic,  extracurricular  and  social 
activities;  the  ability  to  maintain  on- 
program  support  in  the  students'  home 
and  host  countries  for  the  duration  of 
the  exchange;  enhancement 
programming  during  the  exchange  in 
leadership  development,  civil  society 
issues  (including  citizen  activism  and 
community  service),  and  cultural 
enrichment;  ongoing  orientation  and 
reentry  training;  community  outreach  to 
amplify  the  impact  of  the  program  and 
promote  mutual  understanding;  and  the 
ability  to  track  and  work  with  alumni  to 
reinforce  what  was  learned  on  the 
exchange  and  help  them  adjust  to  their 
home  environments  and  apply  what 
they  acquired  to  promote  the  program's 
goals. 

3.  All  grantees  are  required  to  include 
people  with  physical  disabilities  in  the 
exchange. 

4.  Grant  funding  will  be  used  to 
develop  cultural  orientation  materials 
for  use  by  all  organizations  that  benefit 
from  EGA  grants  under  this  initiative. 
Organizations  may  submit  a  proposal  to 
develop  these  materials  as  a  project  by 
itself  or  as  part  of  a  grant  for  the 
exchange  component. 

5.  Collaboration  with  Department  of 
State  efforts  and  networking  with 
educational,  civic,  and  other 
organizations  to  engage  public  schools 
and  the  American  public  in  hosting 
participants  in  this  program. 

6.  An  exchange  participants  must 
travel  on  }-l  visas  using  DS2019s  issued 
by  the  EGA  program  office  under  its 
program  designation. 


7.  Grant  funding  will  be  available  to 
pav  for  a  percentage  of  the  students  in 
phase  II  exchanges  to  participate  in  a 
pre-academic  English  enhancement  and 
cultural  adjustment  program,  on  an  as- 
needed  basis. 

Please  refer  to  the  Solicitation 
Package  for  further  information, 
especially  the  Project  Objectives,  Goals 
and  Implementation  (POGI)  and  the 
Proposal  Submission  Instructions  (PSI). 

Budget  Guidelines 

The  number  of  grants  awarded  under 
phase  I  will  be  determined  by  the 
number  of  competitive  proposals  judged 
meritorious.  The  minimum  bid  fur  any 
organization  is  the  amount  needed  to 
sponsor  40  students.  There  is  no 
maximum  bid  limit.  For  phase  II.  in 
developing  countries  where  there  has 
been  no  previous  exchange  experience, 
the  minimum  number  of  students  per 
countn,'  is  40.  The  objective  is  to  foster 
the  level  of  programming  necessary  to 
sustain  an  in-country  organization  in  a 
cost-effective  manner.  See  the  POGI  for 
additional  budget  details.  Grants 
awarded  to  eligible  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  560,000. 
The  Bureau  encourages  applicants  to 
provide  maximum  levels  of  cost-sharing 
and  funding  from  private  sources  in 
support  of  its  programs. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
PY-03-20. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Youth  Programs  Division,  Office  of 
Citizen  Exchanges,  Bureau  of 
Educational  and  Cultural  Affairs.  l.'.S. 
Department  of  State,  301  4th  Street.  SW. 
Washington,  DC  20547.  202-619-6299. 
fax  619-5311,  rpersiko& pd. state  gov  \o 
request  the  POGI  and  PSI.  These 
documents  contain  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
Program  Robert  Persiko  on  all  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
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Website:  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m  Washington, 
DC  time  on  Monday.  December  16. 
2002.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline 

.Applicants  must  follow  all 
instructions  in  the  SolicitatU-in  Package. 
The  original,  one  fully-tabbed  copy,  and 
eight  copies  with  Tabs  .A-F  of  the 
application  should  be  sent  to: 

U..S.  Department  of  State.  SA-44. 
Bureau  of  Educational  and  Cultural 
Affairs,  Ref.:  ECA/PE/C/PY-03-20. 
Program  Management,  ECA/EX/PM. 
Room  534.  301  4th  .Street.  SW, 
Washington,  DC  20547. 

Applicants  must  also  submit  the 
"Executive  .Summary."  "Proposal 
Narrative,"  budget  sections  and 
resumes,  as  well  as  important 
appendices,  as  e-mail  attachments  in 
Microsoft  Word  and  Excel  to  the 
program  office  at  rpersiko4.pdstate.gov. 
The  Bureau  will  transmit  these  files 
electronically  to  the  Public  Affairs 
Section  at  the  U.S.  embassies  for  their 
review,  with  the  goal  of  reducing  the 
time  it  takes  to  get  embassy  comments 
for  the  Bureau's  grants  review  process. 

Diversity.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversitv  of  .American  political,  s()c:ial. 
and  cultural  life.  "Diversity  "  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  princ:iplB  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversitv  "  section  for  specific 
suggestions  on  incorporating  diversitv 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  (  ultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,  "  the  Bureau  'shall  take 
appropriate  steps  to  provide 


opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Publi(  Law  lOB-1 13  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the  I  Visa 

The  Bureau  of  Educational  and 
(Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 
administration  of  E.xchange  Visitor  (J 
visa)  Programs  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  I  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements.  .As  noted  above, 
EC'.A  will  be  responsible  for  issuing  DS- 
2019  forms  to  participants  in  this 
program.  A  copy  of  the  complete 
regulations  governing  the 
administration  of  Exchange  Visitor  (J) 
programs  is  available  at  http:// 
exchanges  state.gov/education/ 
lexchanges,  or  from:  United  States 
Department  of  State,  Office  of  Exchange 
Coordination  and  Designation,  ECA/EC/ 
ECD-S.A-44,  Room  734,  301  4th  Street, 
SW  .  Washington,  DC  20547.  Telephone: 
(202)  401-9810,  FAX:  1202J  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
.Affairs  personnel  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  c:ompliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  bv  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
States  Assistant  .Secretary  for 
Educational  and  Cultural  Affairs.  Final 


technical  authority  for  assistance 
awards  resides  with  the  Bureau's  Grants 
Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  The  review  is 
an  assessment  of  the  proposal's 
strengths  and  weaknesses  in  key  areas. 
These  criteria  are  not  rank  ordered  and 
all  carry  equal  weight  in  the  proposal 
evaluation. 

1.  Quality  of  the  progmnn  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
the  Bureau  s  mission  and  the  purposes 
outlined  in  the  solicitation. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  the  ability  to  ensure  that 
the  proposed  project  accomplishes  the 
stated  objectives  in  the  desired  time 
frame. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties  both  during  the 
exchange  and  after  the  participants 
return  home. 

4.  Support  of  Diversity.  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity  in  all 
program  aspects  including  participants 
(exchange  students  and  hosts),  sending 
and  hosting  communities,  orientation, 
and  program  activities.  Proposals 
should  articulate  a  diversity  plan,  not 
just  a  statement  of  compliance. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  goals.  Proposals 
for  infrastructure  building  should 
convincingly  describe  the  need  and  the 
plan  to  address  that  need  in  specific 
terms  (e.g.,  staffing,  staff  training, 
equipping  and  maintaining  an  office). 
The  plan  should  demon.strate  a 
thorough  understanding  of  local 
requirements  for  establishing  and 
registering  an  NGO. 

6.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

7.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
contact  with  returnees  to  ensure  that 
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they  are  tracked  over  time,  integrated 
into  alumni  associations,  and  provided 
opportunities  to  reinforce  what  the 
knowledge  and  skills  they  acquired  on 
the  exchange  and  share  them  with 
others. 

8.  Project  Evaluation:  The  Bureau  will 
provide  baseline  data  and  standard 
questionnaires  for  use  in  surveying 
participants  and  returnees  to  ensure  that 
data  is  comparable  from  one  program  to 
another  and  will  facilitate  the 
demonstration  of  results.  The  proposal 
should  ihdicate  concurrence  with  this 
plan.  Applicants  may  describe  any 
experience  conducting  results-oriented 
evaluations.  Successful  applicants  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

10.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through 
institutional  direct  funding 
contributions,  as  well  as  other  private 
sector  support. 

11.  Value  to  U.S. -Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  the  U.S. 
Department  of  State's  geographic  area 
desk  and  overseas  officers  of  program 
need,  potential  impact,  and  the 
feasibility  of  the  implementation  plan. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub,  L.  87-256.  as  amended, 
also  known  as  the  Fulbright-Hays  Act, 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 


provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  October  21.  2002. 
C.  Miller  Crouch. 

Principal  Deputy  Assistant  SHcrctary.  Buri'ou 
of  Educational  and  Cultural  Affairs. 
Department  of  State. 
|FR  Doc.  02-27230  Filed  10-24-02:  «:4,^>  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  200/ 
EUROCAE  Working  Group  60:  Modular 
Avionics,  First  Joint  Plenary  Meeting 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  RTCA  Special 
Committee  200/EUROCAE  Working 
Group  60  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  200/ 
EUROCAE  Working  Group  60:  Modular 
Avionics. 

DATES:  The  meeting  will  be  held 
November  12-14.  2002  staring  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
EADS  Airbus  Hamburg-Finkenwerder 
(AIRBUS  Plant.  Haus  25,  Room, 
Wintergarten  4th  level)  Kreetslag 
10.21129.  Hamburg,  Germany. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street.  NW.. 
Suite  805.  Washington,  DC  20036: 
telephone  (202)  833-9339;  fax  (202) 
833-9434:  Web  site  http://v\'\%-w. rtca.org: 
(2)  Peter  Anders;  (e-mail) 
peter.aners@airbus.com  (Phone)  49/40 
7437  4002. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisor}'  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
200/EUROCAE  Working  Group  60 
meeting.  NOTE:  You  must  check  in  if 
attending  this  meeting.  The  agenda  vt/ill 
include: 


•  November  12: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Agenda,  Review/Approve  previous 
Common  Plenary  Summary.  Review 
Open  Action  Hems): 

•  Brief  status  of  work  of  Subgroup  1  — 
Introduction.  Modular  .Avionics 
Overview,  Modular  A\ionics 
Design  and  Litegration:  Subgroup 

2 — Modular    .\ioni(;s  Systems  and 
Component  ( iertification  and  Reuse 
Change  Process:  and  Subgroup  3 — 
Significant  Issues; 

•  Review  and  update  Final  Report 
outline: 

•  November  13: 

•  Subgroups  1-3  form  and  work  in 
individual  meetings; 

•  November  14: 

•  Report  of  Subgroup  1-3  meetings; 

•  Closing  Plenary  Session  (Review* 
Action  Items.  Date  and  Place  of 
Next  meeting.  Adjourn). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present 
statements  or  obtain  information  should 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Wasliingtnn.  DC  <in  October  17, 
2002. 

Janice  L.  Peters. 

FAA  Special  Assistant.  RTCA  Advisorx 
Committee. 
|FR  Doc.  02-272:ni  Filed  ]0-24-t)2:  8:4.5  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-05-C-OO-GRB  to  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Austin  Straubel 
International  Airport,  Green  Bay,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Austin  Straubel 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  401 1 7  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
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DATES:  Comments  must  be  received  mi 
or  before  November  25.  2002 
ADDRESSES:  ("omments  on  this 
application  mav  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office.  6020  28th  Avenue  South.  Room 
102,  Minneapolis,  MN  .t545(>-270H 

In  addition,  one  copy  of  anv 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Thomas 
VV   Miller,  Airport  Director  of  the  Austin 
Straubel  International  .Airport  at  the 
following  address:  2077  Airport  Drive. 
Green  Bav,  Wl  54313-5596. 

Air  carriers  and  foreign  air  carriers 
mav  submit  copies  of  written  comments 
previously  provided  to  County  of  Brown 
under  section  158,23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Daniel  I.  Millenacker.  Program  Manager. 
Federal  Aviation  Administration. 
Airports  District  Office,  6020  28th 
Avenue  South,  Room  102.  Minneapolis. 
MN  55450-2706.  (612)  713-4359.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Austin  Straubel  International  Airport 
under  the  provisions  of  the  49  LIS.C. 
40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  September  30,  2002.  the  FAA 
determined  that  the  applic:ation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  bv  the  County  of  Brown,  was 
substantiallv  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  [anuarv  20,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date: 
Februan-  1.  2003. 

Proposed  charge  expiration  date: 
January  1.  2016. 

Level  of  the  proposed  PFC  .54.50. 

Total  estimated  PFC  revenue: 
523.319,000 

Brief  description  of  proposed  project 
Air  Carrier  Terminal  E.xpansion. 

Class  or  classes  of  air  carriers  whu  h 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT 

In  addition,  any  person  mav.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Austin 
Straubel  International  Airport.  2077 
Airport  Drive,  Green  Bay,  WI. 


IsMifil  111  l)fs  I'l.iinrs.  Illmcii'-  nn  October 
".  200^ 

Mark  Mcdardy. 

.V/o/iuyc/.  Hlannmi>  and  Programming  Brunch. 
Airfxjrls  Division,  (in'dt  Uikrs  Ration 
|FR  Uoc.  02-27177  Filed  10-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
02-06-C-OO-DLH  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Duiuth  International 
Airport,  Duiuth,  MN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Duiuth 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  1 58  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  25.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address;  Minneapolis  Airports  District 
Office.  6020  28th  Avenue  South.  Room 
102,  Minneapolis.  Minnesota  55450- 
2706 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Brian  D. 
Ryks,  Executive  Director,  of  the  Duiuth 
Airport  Authority  at  the  following 
address:  Duiuth  Airport  Authority, 
Duiuth  International  Airport,  4701 
Grinden  Drive.  Duiuth.  MN  55811, 

.\ir  carri(?rs  and  foreign  air  carriers 
mav  submit  c;opies  of  written  comments 
previously  provided  to  the  Duiuth 
Airport  Authority  under  section  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Gordon  Nelson,  Program  Manager, 
Federal  Aviation  Administration. 
Airports  District  Office,  6020  28th 
Avenue  South,  Room  102.  Minneapolis. 
Minnesota  55450-2706,  telephone  (612) 
71.3-4358.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  (m  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Duiuth  International  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 


Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  September  23.  2002.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  form  a  PFC 
submitted  by  the  Duiuth  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  28,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  March 
1. 2003. 

Proposed  charge  expiration  date: 
November  1.  2004. 

Level  of  the  proposed  PFC:  $4.50. 

Total  estimated  PFC  revenue: 
S901.280. 

Brief  description  of  proposed  projects: 
Preparation  of  Passenger  Facility  Charge 
application;  purchase  replacement  snow 
removal  equipment  (SRE);  construct 
SRE  and  material  storage  maintenance 
facility. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
required  to  collect  PFCs:  Non-scheduled 
Part  135  Air  Taxi/Commercial  Operators 
(ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Duiuth 
Airport  Authority.  4701  Grinden  Drive, 
Duiuth,  MN. 

Issued  in  Des  Plaines.  IL.  on  October  10. 
2002. 

Marie  McClardy, 

Manager.  Airports  Planning/  Programming 
Branch.  Airports  Division.  Great  Lake's 
Region. 
|FK  Doc.  02-27178  Filed  10-24-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 


forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  The  natxire  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  June  27,  2002.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 

or  before  November  25,  2002. 

FOR  FURTHER  INFORMATIGN  CONTACT: 

Kathleen  Duim,  Maritime 

Administration,  Office  of  Ports  and 

Domestic  Shipping,  400  Seventh  Street. 

Southwest,  Washington,  DC  20590. 

Telephone:  (202)  366-2307,  Fax:  (202) 

366-6988;  or  e-mail: 

ka  thieen .  dunn@marad.  dot.gov. 

SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Application  for  Waiver  of  the 
Coastwise  Trade  Laws  for  Small 
Passenger  Vessels. 
I         OMB  Control  Number;  2133-0529, 

Type  of  Request:  Approval  of  an 
existing  information  collection. 

Affected  Public:  Small  passenger 
vessel  owners  desirous  of  operating  in 
the  coastwise  trade. 

Form(s):  None. 
'        Abstract:  Owners  of  ship  vessels 
desiring  waiver  of  the  coastwise  trade 
laws  affecting  small  passenger  vessels 
may  file  a  written  application  and 
justification  for  waiver  to  the  Maritime 
Administration  (MARAD).  Since  the 
authority  to  accept  requests  for  waivers 
expired  September  30,  2002,  but  may  be 
reauthorized  by  Congress,  MARAD  is 
requesting  the  Office  of  Management 
and  Budget  (OMB)  to  approve  this 
information  collection  on  a  voluntary 
basis.  Such  approval  would  permit 
MARAD  to  accept  requests  for  waivers 
promptly  upon  renewal  of  the  waiver 
authority  by  Congress.  The  agency 
would  then  review  the  application  and 
make  a  determination  whether  to  grant 
the  requested  waiver.  In  addition,  upon 


reauthorization  for  MARAD  to  accept 
waivers,  we  would  request  OMB  to 
restore  the  original  approval  of  this 
information  collection  as  "required  to 
obtain  or  retain  benefits,"  This  request 
to  OMB  would  not  require  additional 
public  notice  because  such  notice  is 
hereby  given. 

Annual  Estimated  Burden  Hours:  100 
hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington.  DC  20503.  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection:  ways 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington.  DC  on  October  21, 
2002. 

Joel  C.  Richard, 

Secretan,'.  Maritime  Administration. 
[PR  Doc.  02-27240  Filed  10-24-02;  8:45  ami 
BILLING  CODE  491 0-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety 
Notice  of  Delays  in  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applications  delayed 
more  than  180  days. 


Application  No. 


Applicant 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.).  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 


11862-N 
11927-N 
12381-N 
12412-N 
12440-N 
12571-N 
12648-N 
12701-N 
12706-N 
12715-N 
12718-N 
12751-N 


SUMMARY:  In  accordance  with  the 
requirements  of  49  U,S,C.  5117(c).  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 

FOR  FURTHER  INFORMATION  CONTACT:  J 

Suzanne  Hedgepeth,  Director.  Office  (jf 
Hazardous  Materials,  Exemptions  and 
Approvals.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001. (202)  366-4535. 

Key  to  '  'Reasons  for  Delays 

1.  Awaiting  additional  information  from 
applicant 

2.  Extensive  public  comment  under 
review 

3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires 
extensive  analysis 

4.  Staff  review  delayed  by  other  priority 
issues  or  volume  of  exemption 
applications 

Meaning  of  Application  Number 
Suffixes 

N — New  application 

M — Modification  request 

PM — Party  to  application  with 
modification  request 

Dated:  Issues  in  Washington,  DC,  on 
October  10,  2002. 
I.  Suzanne  Hedgepeth, 

Director.  Office  of  Ha/.nrrious  .Mati^rials 
Exemptions  and  A/iprnvais. 


Reason  for 
delay 


Estimated  date 
of  completion 


New  Exemption  Application 

The  BOC  Group.  Murray  Hill,  NJ  

Alaska  Marine  Lines,  Inc.,  Seattle.  WA  

Ideal  Chemical  &  Supply  Co..  Memphis.  TN  

Great  Westem  Chemical  Company,  Portland,  OR  ... 

Luxter  Inc.,  Riverside,  CA  

Air  Products  &  Chemicals,  Inc.,  Allentown,  PA  

Stress  Engineering  Services,  Inc.,  Houston.  TX 

Fuel  Cell  Components  &  Integrators,  Inc.,  Hauppauge,  NY 

Raufoss  Composites  AS,  Raufoss,  NO  

Arkansas  Eastman  Division,  Eastman  Chemical  Co., 

Weldship  Corporation,  Bethlehem,  PA  

Defense  Technology  Corporation,  Casper.  WY 


4 
4 
4 
4 
4 
4 
4 
1 
4 
4 
4 
4 

12/31/2002 

12/31/2002 

12/31/2002 

11/29.'2002 

12/31/2002 

11 '29/2002 

12/31/2002 

(Y              

11/29/2002 

1 1  '29/2002 

esville,  AR  

11/29/2002 
11/29/2002 

11/29/2002 
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Application  No 


12843-N 

12859-N 

12867-N 

12902-N 

12921-N 

12929-N 

12941-N 

12950-N 

12960-N 

12966-N 

12973-N 

12990-N 

12991-N 

4453-M  .. 

4884-M  .. 

7060-M  .. 

7277-M  .. 

8162-M  .. 

8308-M  .. 

8308-M  .. 

8495-M  .. 

871&-M  .. 

8723-M  .. 

10019-M 

10440-M 

10751-M 

11194-M 

11327-M 

11537-M 

11579-M 

1 1 769-M 

11769-M 

11 769-M 

11791-M 

11850-M 

11860-M 

11911-M 

19111-M 

12065-M 

12443-M 

12449-M 

12599-M 

12866-M 


Applicant 


United  States  Ennchment  Corporation.  Bethesda,  MD  

Atlantic  Research  Corporation.  Gainesville.  VA  

I  G  L  I   Citergaz,  964  Civray.  FR  

I  C&S  Railroad  Corp    Jim  Thorpe,  PA  

I  GATX  Rail,  Chicago,  IL  

I  Matheson  Tn-Gas.  East  Rutherford,  NJ  

The  Neiman  Marcus  Group,  Longview,  TX  

Walnut  Industnes,  Inc  ,  Bensalem,  PA  

International  Fuel  Cells,  South  Windsor,  CT  

I  Scientrfic  Cylinder  Corporation,  Englewood^  CO  

'  Viking  Packing  Specialist,  Tulsa,  OK  

Technitab  Products,  Inc  ,  Brazil,  IN  

General  Plastics  Manufactunng  Company,  Tacoma,  WA  

Dyno  Notjel,  Inc  .  Salt  Lake  City,  UT  

Matheson  Tn-Gas  East  Rutherford,  NJ  

Federal  Express  Memphis,  TN    

Structural  Composites  Industries,  Pomona,  CA  

Structural  Composites  Industries  Pomona,  CA  

Tradewind  Enterprises,  Inc  ,  Hillsboro,  OR 

American  Couner  Express  Corporation,  Miramar,  FL  

Kidde  Aerospace,  Wilson,  NC 

Structural  Composities  Industries,  Pomona.  CA 

Dyno  Nobel,  Inc  ,  Salt  Lake  City,  UT  

Structural  Composites  Industries,  Pomona,  CA  

MASS  Systems  (A  Unit  of  Ameron  Global,  Inc.),  Baldwin  Park.  CA 

Dyno  Nobel.  Inc  ,  Salt  Lake  City.  UT  

Carleston  Technologies  Inc,  Pressure  Technology  Div,  Glen  Bumie,  MD 

Phoenix  Services.  Inc  ,  Pasadena,  MD  

JCI  Jones  Chemicals,  Inc  ,  Milford.  VA  

Dyno  Nobel.  Inc  .  Salt  Lake  City.  UT  

Great  Western  Chemical  Company.  Portland.  OR  

Great  Western  Chemical  Company,  Portland,  OR  

Hydritc  Chemical  Company,  Brookfield,  Wl 

The  Coleman  Company,  Inc  ,  Wichita,  KS  

Air  Transport  Association,  Washington,  DC  

GATX  Rail,  Chicago,  IL    

Transfer  Flow,  Inc  ,  Chico,  CA  

Transfer  Flow,  Inc  ,  Chico,  CA  

Petrolab  Company,  Latham,  NY  

Dow  Reichhold  Speciality  Latex,  LLC,  Chickamauga.  GA  

Chlonne  Service  Company,  Inc  ,  Kingwood,  TX 

Voltaix,  Inc  .  North  Branch,  NJ      

Delta  Air  Lines  (Technical  Operations  Center),  Atlanta,  GA  


Reason  for 

Estimated  date 

delay 

of  completion 

11/29/2002 

11/29/2002 

12/31/2002 

12/31/2002 

12/29/2002 

11/29/2002 

11/29/2002 

11/29/2002 

11/29/2002 

11/29/2002 

11/29/2002 

12/31/2002 

12/31/2002?< 

12/31/2002 

11/29/2002 

12/31/2002 

12/31/2002 

12/31/2002 

10/31/2002 

10/31/2002 

11/29/02 

12/31/2002 

12/31/2002 

12/31/2002 

10/31/2002 

12/31/2002 

11/29/2002 

11/29/2002 

12/31/2002 

12/31/2002 

12/31/2002 

12/31/2002 

12/31/2002 

12/31/2002 

11/29/2002 

12/31/2002 

12/31/2002 

12/31/2002 

11/29/2002 

11/29/2002 

11/29/2002 

10/31/2002 

11/29/2002 

IFR  Doc   02-271fi7  Filed  10-J4-02;  H:4,t  ami 
BILLING  CODE  491(>-«0-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

Agency  Information  Collection 
Activities:  Proposed  Collectlon(s); 
Comment  Request 

AGENCY:  Surface  Transportation  Board, 
Transportation. 

ACTION:  60-day  notice  and  request  for 
comments. 

SUMMARY:  The  Surface  Transportation 
Board  (Board),  as  part  of  it.s  continuing 
effort  to  reduce  paperwork,  burdens, 
invites  comment  on  the  information 
collection(s)  described  below,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C,  Chapter  .15  (PR.M 
Under  the  PRA,  a  Federal  agency 


conducting  or  sponsoring  a  collection  of 
information  must  display  a  currently 
valid  Office  of  Management  and  Budget 
(OMB)  control  number.  "Collection  of 
information"  is  defined  in  44  U.S.C. 
,1502(3)  and  5  CFR  1320.3(c)  and 
includes  agency  requirements  that 
persons  submit  reports,  keep  records,  or 
provide  information  to  the  agency,  third 
parties,  or  the  public.  Under  44  U,S,C, 
3506(c)(2)(A),  Federal  agencies  are 
required  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  The  Board  is  publishing 
this  notice  to  comply  with  this 
requirement.  We  should  note  that  OMB 
control  numbers  were  obtained  in  the 
past  for  six  of  the  seven  collections  of 
information  that  are  the  subject  of  this 
notice.  Comments  are  requested 


concerning:  (1)  Whether  the  particular 
collections  of  information  described 
below  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Board,  including  whether  the 
collections  have  practical  utility:  (2)  the 
accuracy  of  the  Board's  burden 
estimates;  (3)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology,  when 
appropriate. 

DATES:  Written  comments  are  due  on 
December  24,  2002. 

ADDRESSES:  Written  comments  (an 
original  plus  1  copy)  should  be 
identified  as  Paperwork  Reduction  Act 
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Comments,  refer  to  the  title  of  the 
specific  collection(s)  commented  upon 
and  be  sent  to:  Anne  K.  Quinlan, 
Surface  Transportation  Board,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Aime 
K.  Quinlan,  (202)  565-1727.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  (800)  877-8339.] 
SUPPLEMENTARY  INFORMATION: 

Collection  Number  1 

OMB.  Control  Number:  2140-XXXX. 

Title:  Class  I  Railroad  Annual  Report. 

Form  number:  Rl. 

Type  of  review:  Reinstatement, 
yvithout  change,  of  a  previously 
approved  collection  for  which  OMB 
control  number  has  expired. 

Respondents:  Class  I  railroads. 

Number  of  respondents:  Fewer  than 
10. 

Estimated  time  per  response:  800 
hours,  based  on  information  provided 
by  the  railroad  industry  during  the 
1990's.  This  estimate  includes  time 
spent  reviewing  instructions;  searching 
existing  data  sources;  gathering  and 
maintaining  the  data  needed; 
completing  and  reviewing  the  collection 
of  information;  and  converting  the  data 
from  the  carrier's  individual  accounting 
system  to  the  Board's  Uniform  System 
of  Accounts  (USOA),  see  49  U.S.C. 
11141-43,  11161-64,  49  CFR  1200- 
1201,  for  presentation  in  the  R-1  format 
for  consistency  of  information  across  all 
reporting  railroads.  It  is  possible  that  the 
time  required  to  produce  this  report  is 
overstated,  given  the  advances  in 
computerized  data  collection  and 
processing  systems. 

Frequency  of  response:  Annual. 

Total  annual  hour  burden:  Less  than 
8,000  hours  annually. 

Total  annual  "non-hour  burden  "  cost: 
We  have  identified  no  "non-hour  cost" 
burdens  associated  with  this  collection. 

Needs  and  uses:  Annual  reports  are 
required  to  be  filed  by  Class  I  railroads 
under  49  U.S.C.  11145.  The  reports 
show  operating  expanses  of  the  carriers, 
including  those  for  right-of-way  and 
structures,  equipment,  train  and  yard 
operations  and  general  and 
administrative  expenses.  The  reports  are 
used  by  the  Board,  other  Federal 
agencies  and  industry  groups  to  monitor 
and  assess  railroad  industry  growth, 
financial  stability,  traffic  and  operations 
and  to  identify  industry  changes  that 
may  affect  national  transportation 
policy.  Information  from  this  report  is 
also  entered  into  the  Board  Uniform  Rail 
Costing  System  (URCS),  which  is  a  cost 


measurement  methodology.  URCS  was 
developed  by  the  Board  pursuant  to  49 
U.S.C.  11161  and  is  used  as  a  tool  in  rail 
rate  proceedings  to  calculate  the 
variable  costs  associated  with  providing 
a  particular  service  in  accordance  with 
49  U.S.C.  10107(d). 

The  Board  uses  data  from  the  reports 
to  more  effectively  carr>'  out  its 
regulatory  responsibilities,  including 
acting  on  railroad  requests  for  authority 
to  engage  in  Board-regulated  financial 
transactions  such  as  mergers, 
acquisitions  of  control,  consolidations 
and  abandonments;  developing  the 
Uniform  Rail  Costing  System  (URCS); 
conducting  rail  revenue  adequacy 
proceedings;  developing  rail  cost 
adjustment  factors;  and  conducting 
investigations  and  rulemakings. 

Information  from  certain  schedules 
contained  in  the  reports  that  are  filed  is 
compiled  and  published  on  the  Board's 
Web  site,  http://v\'Vi'v^'. stb.dot.gov. 
Information  in  these  reports  is  not 
available  from  any  other  source. 

Collection  Number  2 

OMB  Control  Number:  2140-XXXX. 

Title:  Quarterly  Report  of  Revenues, 
Expenses  and  Income — Railroads  (Form 
RE&I), 

Form  number:  None, 

Type  of  review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  OMB 
control  number  has  expired. 

Respondents:  Class  I  railroads. 

Number  of  respondents:  Fewer  than 
10. 

Estimated  time  per  response:  6  hours. 

Frequency  of  response:  Quarterly. 

Total  annual  hour  burden:  Less  than 
240  hours  annually. 

Total  annual  "non-hour  burden"  cost: 
We  have  identified  no  "non-hour  cost" 
burdens  associated  with  this  collection. 

Needs  and  uses:  This  collection  is  a 
report  of  railroad  operating  revenues, 
operating  expenses  and  income  items;  it 
is  a  profit  and  loss  statement.  See  49 
CFR  1243.1.  It  discloses  net  railway 
operating  income  on  a  quarterly  and 
year-to-date  basis  for  the  current  and 
prior  year.  The  Board  uses  the 
information  in  this  report  to  ensure 
competitive,  efficient  and  safe 
transportation  through  general  oversight 
programs  that  monitor  and  forecast  the 
financial  and  operating  condition  of 
railroads,  and  through  regulation  of 
railroad  rate  and  service  issues  and  rail 
restructuring  proposals,  including 
railroad  mergers,  consolidations, 
acquisitions  of  control  and 
abandonments.  Information  from  the 
reports  is  used  by  the  Board,  other 
Federal  agencies  and  industry  groups  to 
monitor  and  assess  industry  growth  and 


operations,  detect  changes  in  carrier 
financial  stability,  and  identify  trends 
that  may  affect  the  national 
transportation  system.  Information  from 
these  reports  is  compiled  by  the  Board 
and  published  on  its  Web  site,  http:// 
www.stb.dot.gov.  The  information 
contained  in  these  reports  is  not 
available  from  any  other  .source. 

Collection  Number  3 

OMB  Control  Number:  2140-XXXX. 

Title:  Quarterly  Condensed  Balance 
Sheet— Railroads  (Form  CBS), 

Form  number:  None, 

Type  of  review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  OMB 
control  number  has  expired. 

Respondents:  Class  I  railroads. 

Number  of  respondents:  Fewer  than 
10. 

Estimated  time  per  response:  6  hours. 

Frequency  of  response:  Quarterly. 

Total  annual  hour  burden:  Less  than 
240  hours  annually. 

Total  annual  "non-hour  burden"  cost: 
We  have  identified  no  "non-hour  cost" 
burdens  associated  with  this  collection. 

Needs  and  uses:  This  collection 
shows  the  balance  at  the  end  of  each 
quarter,  for  the  current  and  prior  year, 
of  the  carrier's  assets  and  liabilities; 
quarterlv  and  cumulative  for  the  current 
and  prior  year,  the  carrier's  gross  capital 
expenditures;  and  quarterly  and 
cumulative  for  the  current  and  prior 
year,  the  carrier's  revenue  tons  carried. 
See  49  CFR  1243.2.  The  Board  uses  the 
information  in  this  report  to  ensure 
competitive,  efficient  and  safe 
transportation  through  general  oversight 
programs  that  monitor  and  forecast  the 
financial  and  operating  condition  of 
railroads,  and  through  specific 
regulation  of  railroad  rate  and  ser\'ice 
issues  and  rail  restructuring  proposals, 
including  railroad  mergers, 
consolidations,  acquisitions  of  control 
and  abandonments.  Information  from 
the  reports  is  used  by  the  Board,  other 
Federal  agencies  and  industry  groups  to 
assess  industry'  growth  and  operations, 
detect  changes  in  carrier  financial 
stability  and  identify  trends  that  may 
affect  the  National  Transportation 
System.  Information  from  these  reports 
is  compiled  by  the  Board  and  published 
on  its  Web  site,  http://\^^^^^•. stb.dot.gov. 
The  information  contained  in  these 
reports  is  not  available  from  any  other 
source. 

Collection  Number  4 

OMB  Control  Number:  2140-XXXX, 
Title:  Report  of  Railroad  Employees, 

Service  and  Compensation — VVage 

Forms  A  and  B. 

Form  number:  None. 


65636 


Federal  Register/ Vol.  67,  No.  207 /Friday.  October  25.  2002 /Notices 


Tvpp  of  rfvipw:  Reinstatement, 
without  change,  of  a  previuuslv 
approved  collection  for  which  OMB 
control  number  has  expired 

Respondents:  Class  I  railroads. 

Xumber  of  respondents:  Fewer  than 
10. 

Estimated  time  per  response:  107 
hours,  based  on  information  provided 
bv  the  railroad  industry  during  the 
1990's.  It  is  possible  that  the  time 
required  to  collect  this  information  is 
overstated  given  the  advances  in 
computerized  data  collection  and 
processing  svstems. 

Frequency  of  response:  Quarterly, 
with  an  annual  summation. 

Total  annual  hour  burden   Less  than 
4,280  hours  annuallv 

Total  annual  "non-hour  burden"  cost: 
We  have  identified  no  "non-hour  cost" 
burdens  associated  with  this  collection. 

S'eeds  and  uses:  This  collecti(m 
shows  the  number  of  employees,  service 
hours  and  compensation,  by  employee 
group  (executive,  professional, 
maintenance-of-way  and  equipment  and 
transportation),  of  the  reporting 
railroads.  See  49  CFR  1245.  The 
information  is  used  bv  the  Board  to 
forecast  labor  costs  and  measure  the 
efficiencv  of  the  reporting  railroads.  The 
information  also  is  used  by  the  Board  to 
evaluate  proposed  regulated 
transactions  that  may  impact  rail 
employees,  including  mergers  and 
consolidations,  acquisitions  of  control, 
purchases  and  abandonments  Otht-r 
Federal  agencies  and^industrv  groups, 
including  the  Railroad  Retirement 
Board.  Bureau  of  Labor  Statistics  and 
Association  of  American  Railroads, 
depend  on  the  information  contained  in 
the  reports  to  monitor  railroad 
operati(ms.  Certain  information  from  the 
reports  is  compiled  and  published  on 
the  Board's  Web  site,  http:// 
i\-w\v. stb.dot.gov.  The  information 
contained  in  the  reports  is  not  available 
from  any  other  source. 

Coliection  Number  5 

OMB  Control  \ umber:  214()-XXXX. 

Title:  Monthlv  Report  of  Number  of 
Emplovees  of  Class  1  Railroads. 

Form  number:  STB  Form  .150. 

Type  of  review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  whic:h  CDMB 
control  number  has  expired. 

Respondents  Class  1  railroads. 

S'umber  of  respondents:  Fewer  than 
10. 

Estminted  time  per  response:  1.25 
hours. 

Frequency  of  response:  Monthlv 

Total  annual  hour  burden  Less  than 
150  hours  annuallv. 


Total  annual  "non-hour  burden"  cost: 
We  have  identified  no  "non-hour  cost" 
burdens  associated  with  this  collection. 

S'eeds  and  uses:  This  collection 
shows,  for  each  reporting  carrier,  the 
average  number  of  employees  at  mid- 
month  in  the  six  job  classification 
groups  that  encompass  all  railroad 
employees.  See  49  CFR  1246.  The 
information  is  used  by  the  Board  to 
forecast  labor  costs  and  measure  the 
efficiencv  of  the  reporting  railroads.  The 
information  also  is  used  by  the  Board  to 
evaluate  proposed  regulated 
transactions  that  may  impact  rail 
emplovees,  including  mergers  and 
consolidations,  acquisitions  of  control, 
purchases  and  abandonments.  Other 
Federal  agencies  and  industry  groups, 
including  the  Railroad  Retirement 
Board,  Bureau  of  Labor  Statistics  and 
Association  of  American  Railroads, 
depend  on  the  information  contained  in 
the  reports  to  monitor  railroad 
operations.  Certain  information  from  the 
reports  is  compiled  and  published  on 
the  Board's  Web  site,  http:// 
www  stb.dot.gov.  The  information 
contained  in  the  reports  is  not  available 
from  any  other  source. 

Collection  Number  6 

OMB  Control  Xumber:  2140-XXXX. 

Title:  Annual  Report  of  Cars  Loaded 
and  (^ars  Terminated. 

Form  number:  Vnrm  STB-54. 

Type  of  review:  Existing  collection  in 
use  without  an  OMB  control  number. 

Respondents:  Class  1  railroads. 

Sumber  of  respondents:  Fewer  than 
10. 

Estimated  time  per  response:  4  hours. 

Frequency  of  response:  Annual. 

Total  annual  hour  burden:  Less  than 
40  hours  annually. 

Total  annual  "non-hour  burden"  cost: 
We  have  identified  no  'non-hour  cost" 
burdens  associated  with  this  collection. 

Needs  and  uses:  This  collection 
reports  the  number  of  cars  loaded  and 
cars  terminated  on  the  reporting 
carrier's  line.  See  49  CFR  1247. 
Information  in  this  report  is  entered  into 
the  Board's  Uniform  Rail  Costing 
System  (URCIS),  which  is  a  cost 
measurement  methodology.  URCS  was 
developed  by  the  Board  pursuant  to  49 
U.S.C.  1 1  IHl  and  is  used  as  a  tool  in  rail 
rate  pnjceedings  to  calculate  the 
variable  costs  associated  with  providing 
a  particular  service  in  accordance  with 
49  II.S.C:.  10707(d).  The  Board  also  uses 
IIRCS  to  analvze  the  information  that  it 
obtains  through  the  annual  railroad 
industrv  waybill  .sample,  see  49  CFR 
1244.  and  in  railroad  abandonment 
proceedings  to  measure  off-branch  costs 
in  accordance  with  49  CFR  1152.32(n). 


There  is  no  other  source  for  the 
information  contained  in  this  report. 

Collection  Number  7 

OMB  Control  Number:  2140-XXXX. 

Title:  Quarterly  Report  of  Freight 
Commodity  Statistics  (Form  QCS). 

Form  number:  None. 

Type  of  review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  OMB 
control  number  has  expired. 

Respondents:  Class  I  railroads. 

Number  of  respondents:  Fewer  than 
10. 

Estimated  time  per  response:  217 
hours. 

Frequency  of  response:  Quarterly, 
with  an  annual  summation. 

Total  annual  hour  burden:  Less  than 
8,680  hours  annually. 

Total  annual  "non-hour  burden"  cost: 
We  have  identified  no  "non-hour  cost" 
burdens  associated  with  this  collection. 

Needs  and  uses:  This  collection, 
which  is  based  on  information 
contained  in  waybills  used  by  railroads 
in  the  ordinary  course  of  business, 
reports  car  loadings  and  total  revenues 
by  commodity  code  for  each  commodity 
that  moved  on  the  railroad  during  the 
reporting  period.  See  49  CFR  1248. 
Information  in  this  report  is  entered  into 
the  Uniform  Rail  Costing  System 
(URCS),  which  is  a  cost-measurement 
methodology.  URCS  was  developed  by 
the  Board  pursuant  to  49  U.S.C.  11161 
and  is  used  in  rail  rate  proceedings  as 
a  tool  to  calculate  the  variable  costs  of 
providing  a  particular  rail  service  in 
accordance  with  49  U.S.C.  10707(d). 
The  Board  also  uses  URCS  to  analyze 
the  information  that  it  obtains  though 
the  annual  railroad  waybill  sample  and 
in  railroad  abandonment  proceedings  to 
measure  off-branch  costs  in  accordance 
with  49  CFR  1152.32(n).  There  is  no 
other  source  for  the  information 
contained  in  this  report. 

Dated:  October  18.  2002. 
Vernon  A.  Williams, 

Srcn'tarw 

iFK  Ui)(  .  02-27216  Filed  10-24-02:  8:4,t  am| 

BILLING  CODE  491S-0O-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  a  request  from  Reebie 
Associates  on  behalf  of  the  Kansas  Citv 
Southern  Railway  (WB595— 10/22/02), 
for  permission  to  use  certain  data  from 
the  Board's  Carload  Waybill  Samples.  A 
copv  of  the  request  may  be  obtained 
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from  the  Office  of  Economics, 
Environmental  Analysis,  and 
Administration. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  are  codified  at  49 
CFR  1244.8. 

FOR  FURTHER  INFORMATION  CONTACT:  Mac 
Frampton,  (202)  565-1541. 

Vernon  A.  Williams, 

Secretary. 

[PR  Doc.  02-27217  Filed  10-24-02:  8:45  am] 

BILUNG  CODE  4915rO(M> 


DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training 
Center 

FLETC  Glynco,  GA;  Notice  of  Intent 

agency:  Federal  Law  Enforcement 

Training  Center,  Treasury. 

ACTION:  Notice  of  intent  to  hold  public 

meeting  and  prepare  an  enviroimiental 

assessment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Law  Enforcement  Training 
Center  (FLETC),  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  National 
Environmental  Policy  Act  (40  CFR  parts 
1500-1508),  and  the  Department  of  the 
Treasury  Directive  75-02  (Department 
of  the  Treasury  Environmental  Quality 
Program),  proposes  to  prepare  an 
Environmental  Assessment  related  to 
the  limited  acquisition  of  certain  public 
roadways  adjacent  to  the  FLETC  Glynco, 
Georgia  facility.  The  proposed  action  is 
associated  with  a  previous  FLETC 
action  involving  the  pvu-chase  of 
property  and  buildings  located  at  the 
intersection  of  Sidney  Lanier  Drive  and 
Ethridge  Drive,  Brunswick,  Georgia, 
which  are  adjacent  to  the  existing 
FLETC  site.  The  action  addressed  herein 
includes  acquisition  of  portions  of  these 
public  roads  near  their  intersection, 
construction  of  cul-de-sacs  where  these 
public  roads  are  blocked  to  allow 
turnarounds,  security  fencing  to  coimect 
and  incorporate  the  property  and 


buildings  noted  above  into  the 
perimeter  of  the  adjacent  FLETC  site, 
and  extension  of  the  current  FLETC 
internal  perimeter  road.  Double  leaf 
security  gates  will  be  installed  in  each 
cul-de-sac. 

Meeting  Information:  Public 
participation  in  the  scoping  process  will 
be  an  integral  part  of  this  project.  During 
the  scoping  process  the  FLETC  will  seek 
information,  comments,  and  guidance 
from  agencies  and  the  public  that  may 
be  interested  in,  or  affected  by,  this 
project.  The  scoping  process  will 
include:  (a)  Identification  of  potential 
issues;  (b)  identification  of  issues  to  be 
analyzed  in  depth;  (c)  elimination  of 
insignificant  issues;  (d)  identification  of 
potential  environmental  effects;  (e) 
exploration  of  potential  alternatives; 
and  (f)  determination  of  potentially 
involved  agencies.  The  FLETC  will 
conduct  a  meeting  associated  with  the 
scoping  of  the  assessment  of  potential 
significant  environmental  impacts 
related  to  the  project.  The  meeting  will 
be  advertised  in  a  newspaper  of  general 
circulation  in  the  project  area.  The 
meeting  will  be  open  to  the  interested 
public,  and  federal,  state,  and  local 
govenmient  agencies,  and  will  be  held 
on  November  7,  2002  from  7  p.m.  until 
9  p.m.  at  the  Coastal  Georgia 
Community  College  3700  Altama 
Avenue  Brunswick,  Georgia  in  the 
Southeast  Georgia  Conference  Center  for 
Continuing  Education  Building.  The 
public  and  agencies  are  invited  to 
participate  in  the  planning  and  analysis 
of  the  proposed  project.  Representatives 
of  the  FLETC  and  its  consultants  will  be 
available  at  the  meeting  to  discuss  the 
FLETC's  enviroiunental  review  process, 
describe  the  project  and  alternatives 
under  consideration,  discuss  the  scope 
of  environmental  issues  to  be 
considered  in  accordance  with  the 
requirements  of  NEPA,  and  answer 
questions  and  written  comments. 
DATES:  Written  comments  will  be 
accepted  until  December  8,  2002. 
ADDRESSES:  Send  comments  to:  FLETC, 
Building  T-726,  Glynco,  GA  31524. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Shaw,  NEPA  Coordinator/Project 
Manager,  FLETC,  at  (912)  261-4557.  Ms. 
Shaw's  e-mail  address  is 
sshaw@fletc.treas.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Law  Enforcement  Training 
Center  has  a  mission  of  providing  high 
quality,  cost-effective  training  of  federal 
law  enforcement  personnel.  The  Glynco, 
Georgia  FLETC  facility  is  the  primary 


training  location  for  FLETC,  with  others 
located  in  Maryland  and  New  Mexico. 

Alternatives  being  considered  by  the 
FLETC  for  this  project  include:  (a)  No 
Action — Continuation  of  the  present 
road  configuration  and  public  access 
without  security  improvements  to  the 
buildings;  (b)  Proposed  Action — 
Acquisition  of  public  roads,  inclusion  of 
the  buildings  into  the  FLETC  site, 
construction  of  cul-de-sacs,  and 
construction  of  perimeter  fencing  and 
road:  (c)  Alternative — Improvements  to 
building  security  without  road 
acquisition,  with  continued  isolation  of 
the  buildings  from  the  contiguous 
FLETC  site. 

Based  on  the  input  received  at  the 
public  meeting,  and  ongoing  contact 
and  involvement  of  the  interested 
agencies  and  the  public,  the  FLETC  will 
prepare  a  Draft  Environmental 
Assessment  addressing  the  significance 
of  the  project  and  its  impact  for  public 
review  and  comment.  Distribution  and 
placement  of  this  document  in  publicly 
accessible  places  such  as  the  regional 
library  and  government  offices  will 
occur.  A  Final  Environmental 
Assessment  will  be  prepared 
considering  the  comments  from 
agencies  and  the  public  received 
following  the  review  period  for  the  draft 
document. 

Should  the  FLETC  determine,  based 
on  the  information  presented  in  the 
Final  Environmental  Assessment  for  the 
project,  that  the  impacts  of  the 
acquisition  and  associated  construction 
will  not  have  a  significant 
environmental  impact,  it  will  prepare  a 
Finding  of  No  Significant  Impact 
(FONSI)  for  publication  in  the  Federal 
Register  and  in  a  newspaper  of  general 
circulation  in  the  project  area.  Should 
significant  environmental  impacts  be 
determined  to  exist  due  to  the  project, 
the  FLETC  will  proceed  with  the 
preparation  of  an  Environmental  Impact 
Statement,  per  the  requirements  of 
NEPA,  the  Council  on  Environmental 
Quality,  and  its  own  environmental 
policies  and  procedures. 

Authority:  The  Council  on  Environmental 
Quality's  National  Environmental  Policy  Act. 
40  CFR  parts  1500  ef  seq. 

Dated:  October  21,  2002. 
Paul  Magalski, 

Assistant  Director.  Office  of  Compliance. 
Federal  Law  Enforcement  Training  Center. 
[PR  Doc.  02-27195  Filed  10-24-02;  8:45  am) 
BILUNG  COO£  4810-32-P 


65638 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  ot  previously 
pciWished  Presidential   Rule  Proposed  Rule 
and  ^4otlce  documents   These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  n 
the  appropnate  document  categories 
elsewhere  in  the  issue 


DEPARTMEFfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Draft  Guidance  for  ttie  Coastal  and 
Estuarine  L^nd  Conservation  Program 

Correction 

In  notice  documt-nt  ()2-2H4^W 
beginning  on  page  h4H74  in  thf  issu--  of 


Tut'sdav.  n<:tober  22.  2002.  make  the 
tollowing  corrections: 

1    On  pagt' tJ4874.  in  the  third 
I  (iluiiin.  the  subject  is  c:()rrected  to  read 
,i>  M't  forth  above 

J   On  page  fi4875,  in  the  first  column, 
111  the  third  and  fourth  lines,  the  web 
.iddress  is  corrected  to  read  as  set  forth 
as  follows 

HUM  (xriiirios  noaa  i^ov/ 
l(in(li(>[\st'r\ati()n  html" 

i   On  the  same  page,  in  the  same 
column,  in  the  date  line.  "October  7. 
J()()2     shnuld  read.   •October  17,  2002" 

IKD.H     (J    ,^t,'l'«i  KiU'd  HI-J4-(I2,  8  4,^1  ami 
BILLI^«G  CODE   1505-01    0 


Federal  Register 

Vol,   67.  No,   207 
Fridav.  C3ctober  2,5,  2002 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 42-001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Petition  To 
Amend 

Oitober  11.  2002, 
Correction 

In  notice  document  02-26490 
beginning  on  page  64356  in  the  issue  of 
Friday.  October  18.  2002,  make  the 
following  correction; 

On  page  64356,  in  the  first  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 

|FR  Doc  C2-26490  Filed  10-24-02;  8:45  am] 
BILLING  CODE  150S-01-0 


Friday, 

October  25,  2002 


Part  n 

National  Credit 

Union 

Administration 

12  CFR  Parts  703  and  704 
Investment  and  Deposit  Activities; 
Corporate  Credit  Unions;  Final  Rule 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  703  and  704 

Investment  and  Deposit  Activities; 
Corporate  Credit  Unions 

agency:  National  Oedit  liniun 

Administration  (NCUA). 
ACTION:  Final  rule. 


summary:  NCUA  is  issuing  final 
revisions  to  the  rule  governing  corporate 
credit  uninn.s  (corporatos)  The  major 
revisions  to  the  rule  are  in  the  areas  of 
capital,  credit  concentration  limits  and 
services  The  amendments  enable 
corporates  to  remain  competitive  in  the 
marketplace  while  retaining  NCUA's 
historic  focus  on  the  safety  and 
soundness  of  the  corporate  credit  union 
svstem.  The  major  changes  to  these 
areas  necessitate  some  substantive 
changes  to  other  provisions  of  the  rule. 
Several  other  minor  revisions  are 
generally  either  a  clarification  or  a 
modernization  of  the  existing  rule 
DATES:  This  rule  is  effective  November 
25,  2002.  except  that  the  revision  of  the 
definition  "paid-in  capital"  in  §704.2  is 
effective  )ulv  1.  2003.  Ck)mpliaiu:e  with 
this  rule  is  not  required  until  January  1. 
2003 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Buckham.  Director,  Office  of  (Corporate 
Credit  Unions.  1775  Duke  Street. 
Alexandria.  Virginia  22314-3428  or 
telephone  (703)  518-«640;  or  Mar\' 
Rupp.  Staff  Attorney.  Office  of  (;eneral 
Counsel,  at  the  ab«>vi'  address  or 
telephone  (703) 518-6540 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  July  28.  1999,  and  November  22. 
2000.  NCUA  issued  advani:e  notices  of 
proposed  rulemaking  (ANPRs)  ti4  FK 
40787,  luly  28.  1999:  65  FR  70319, 
November  22.  2000.  Based  on  the 
comments  received  in  response  to  the 
ANPRs.  the  Board  issued  a  proposed 
rule.  66  FR  48742.  September  21.  2001 
In  response  to  the  comments  received, 
particularly  in  the  area  of  capital,  the 
Board  issued  a  revised  proposed  rule  for 
another  round  of  public  comment.  67 
FR  44270,  luly  1,  2002.  The  Board 
received  37  comments  on  the  revised 
proposal:  22  from  corporate  c:redit 
unions,  six  from  natural  person  credit 
unions,  four  from  credit  union  trade 
associations,  two  from  bank  trade 
associations,  two  from  state  credit  union 
leagues  and  one  from  a  research  firm. 
The  commenters  appreciated  the 
Board's  willingness  to  issue  a  revised 
proposal.  The  comments  to  the  revised 
proposed  rule  have  greatly  assisted  the 


Board  in  drafting  the  final  rule  and  will 
be  discussed  in  the  relevant  section  of 
the  section-hv-secfion  analysis. 

B.  Section-by-Section  Analysis 

Natunil  Person  Credit  i'nion 
Investments.  Section  703.100 

As  in  the  initial  proposed  rule,  the 
Board  retained  an  increase  in  the  limit 
on  a  natural  person  credit  union's 
aggregate  purchase  of  paid-in  capital 
(PU;)  and  membership  capital  (MC)  in 
one  corporate  to  2  percent  of  the  credit 
union's  assets  measured  at  the  time  of 
purchase.  Ailditionally.  the  Board 
retained  the  limit  on  a  credit  union's 
aggregate  purchase  of  PIC  and  MC  in  all 
corporates  of  4  percent. 

Two  commenters.  both  bank  trade 
groups,  noted  continued  opposition  to 
the  proposed  increase.  The  commenters 
argued  that  it  increases  exposure  to 
individual  iredit  unions  and  raises  the 
overall  svstemic  risk.  C3ne  commenter 
expressed  support  for  the  proposal  but 
indicated  the  limit  should  be  based  on 
the  natural  person  credit  union's  net 
worth  rather  than  on  its  assets. 

The  Board  remains  convinced  the 
revised  limits  on  natural  person  credit 
unu)n  investments  in  PIC^  and  MC  in  an 
individual  corporate  and  in  the 
aggregate  are  in  the  best  interest  of  the 
credit  union  system.  These  changes 
have  been  retained  in  the  final  rule. 

Definitions.  Section  704.2 

Dailv  Average  Net  Assets  (DANA) 

Although  not  specifically  addressed 
in  the  rule,  nineteen  commenters 
continued  to  oppose  the  guidance  on 
DANA  issued  bv  the  Office  of  Corporate 
Credit  Union  (OCCU)  in  2000  that  was 
discussed  in  the  preamble.  Corporate 
Credit  Union  Guidance  Letter  No.  2000- 
03.  August  30,  2f)00.  The  letter 
addressed  the  inclusion  of  future  dated 
ACH  items  and  uncollected  cash  letters 
that  are  perfectly  matched  on  both  the 
asset  and  liability  sides  of  the  balance 
sheet  in  the  definition  of  DANA.  As 
noted  in  the  revised  proposal,  the  issue 
is  whether  such  transactions  should  be 
recorded  on  their  settlement  date  (the 
date  the  funds  are  posted)  or  on  the 
advice  date  (the  date  the  corporate 
receives  an  advice  indicating  the  funds 
will  posted  on  a  specific  future  date).  67 
FR  at  4270.  All  of  the  commenters  on 
this  issue  noted  their  preference  for 
recording  these  transactions  on  the 
settlement  date. 

The  commenters  stated  that,  while  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  has  not  taken  an 
official  position  on  this  specific  issue, 
there  exists  professional  accounting 
guidance  supporting  exclusion  of  future 


dated  ACH  transactions  from  the 
definition  of  DANA.  For  example,  the 
Financial  Accounting  Standards  Board 
(FASB)  Statement  of  Financial 
Accounting  Concept's  No.  6 — Elements 
of  Financial  Statements  defines 
liabilities  as  "probable  future  sacrifices 
of  economic  benefits  arising  from 
present  obligations  of  a  particular  entity 
to  transfer  assets  or  provide  services  to 
other  entitles  as  a  result  of  past 
transactions  or  events."  FASB  No.  6 
goes  on  to  state  that  an  item  is  not  a 
liability  "if  the  item  involves  a  future 
sacrifice  of  assets  that  the  entity  will  be 
obligated  to  make,  but  the  events  or 
circumstances  that  obligate  the  entity 
have  not  vet  occurred."  A  number  of 
commenters  indicated  they  are  under  no 
legal  obligation  to  pay  the  transactions 
on  the  advice  date.  Several  commenters 
also  noted  that  some  corporates  have 
received  opinions  from  their  CPA  firms 
indicating  accounting  for  such 
transactions  as  of  the  advice  date  is  not 
in  accordance  with  Generally  Accepted 
.Accounting  Principles  (GAAP). 

The  Board  believes  it  is  important  to 
have  consistency  among  corporates,  as 
well  with  the  other  financial  regulators. 
To  ensure  NCUA's  position  on  this  issue 
is  consistent  with  that  taken  by  the 
other  financial  regulators.  NCUA  staff 
contacted  the  Federal  Deposit  Insurance 
Corporation.  Office  of  the  Comptroller 
of  the  Currency,  Office  of  Thrift 
Supervision  and  the  Federal  Reserve 
Board.  All  of  these  financial  regulators 
require  their  financial  institutions  to 
report  future  dated  ACH  transactions  on 
their  call  reports  as  of  the  advice  date. 
None  of  the  financial  regulators  exclude 
future  dated  ACH  transactions  from 
their  regulatory  ratio  calculations.  As 
such,  NCUA's  position  is  consistent 
with  the  other  financial  regulators. 

The  Board  remains  convinced  that  a 
corporate  should  report  future  dated 
ACH  items  and  uncollected  cash  letters 
on  the  advice  date  for  both  regulatory 
and  5310  (Corporate  Credit  Union  Call 
Report)  reporting  purposes.  For  other 
financial  statement  reporting,  corporates 
should  follow  their  CPA  firm's 
guidance. 

Capital.  Section  704.3 

One  commenter  indicated  the  Board 
should  not  set  a  regulatory  standard  for 
each  type  of  capital  account,  including 
retained  earnings.  The  commenter 
suggests  each  corporate  set  its  own 
limits  for  each  type  of  capital  it  wants 
to  hold.  NCUA  should  just  set  a 
minimum  overall  capital  level.  Several 
commenters  indicated  that  PIC  should 
be  counted  equally  with  regular  reserves 
and  undivided  earnings  (RUDE)  in  all 
areas  of  the  regulation. 
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One  commenter  recommended 
limiting  the  aggregate  amount  of  MC 
and  PIC  that  can  be  used  to  satisfy  the 
total  capital  requirement  to  100  percent 
of  RUDE.  One  commenter  indicated  that 
the  amoimt  of  MC  that  can  be  coimted 
as  "core  capital"  should  be  limited  to  50 
percent  of  rettdned  earnings  and  PIC. 

The  Board  is  not  persuaded  to  revise 
the  treatment  of  the  various  capital 
accounts.  The  Board  believes  there  is  a 
very  important  distinction  between 
internally  generated  capital,  retained 
earnings,  and  other  types  of  capital 
accoimts.  The  Board  continues  to 
believe  an  adequate  level  of  internally 
generated  capital  is  essential  to  avoid 
erosion  of  member  confidence  in  the 
event  losses  occur.  The  final  regulation 
provides  an  adequate  capital  structure 
and  appropriate  types  of  capital 
accounts  for  corporates. 

Requirements  for  Membership  Capital, 
Section,  704.3(b) 

The  Board  addresses  the  comments  to 
this  provision  in  conjunction  with  its 
discussion  of  the  comments  on 
Appendix  A,  Model  Forms. 

Requirements  for  Paid-in  Capital, 
Section,  704.3(c) 

One  commenter  suggested  removing 
the  prohibition  conditioning 
membership,  services,  or  prices  for 
services  on  a  credit  imion's  ownership 
of  PIC.  The  commenter  indicated  that 
PIC  is  no  longer  considered  a  temporary 
measure  to  strengthen  capital,  and  the 
same  restriction  is  not  placed  on  MC. 
The  Board  continues  to  believe  it  is  in 
the  best  interest  of  natural  person  credit 
unions  and  their  members  to  be  able  to 
obtain  the  most  efficient  and  cost 
effective  services  available.  The  Board 
does  not  want,  in  effect,  to  force  natural 
person  credit  unions  to  commit  to  a 
long-term  PIC  account  as  a  means  of 
obtaining  service  or  membership.  PIC 
was  intended  to  be  an  additional  means 
for  corporates  to  strengthen  their  levels 
of  capital.  The  Board  bBlieves  a  natiu^l 
person  credit  union's  decision  to  invest 
in  PIC  should  be  based  on  its 
commitment  to  the  corporate,  not  a 
requirement  to  obtain  services.  Forcing 
natural  person  credit  unions  to  obtain 
PIC  as  a  condition  of  membership  may 
have  the  unintended  consequence  of 
having  them  seek  products  and  services 
outside  the  system. 

Fifteen  commenters  requested  a 
"grandfathering"  period  ranging  from  12 
to  24  months  on  the  implementation  of 
the  revised  definition  of  PIC.  While 
supportive  of  the  change  making  PIC  a 
perpetual,  non-cumulative  dividend 
account,  the  commenters  believe  that 
immediate  adoption  of  the  definition 


might  give  a  competitive  advantage  to 
those  corporates  that  issued  PIC  under 
the  existing  regulatory  definition. 
Several  commenters  noted  that  some 
corporates  held  off  issuing  PIC  to  see 
what  the  regulatory  changes  were  before 
dedicating  the  time  and  expense  to  that 
endeavor. 

The  Board  views  the  issuance  of  PIC 
as  a  business  decision  for  corporates.  In 
response  to  the  comments,  the  Board 
will  permit  corporates  to  issue  PIC 
under  the  current  definition  of  PIC  until 
June  30,  2003.  The  effective  date  of  the 
revised  definition  of  PIC  is  delayed  until 
July  1,2003. 

Earnings  Retention  Requirement, 
Section,  704.3(1} 

Based  on  comments  to  the  proposed 
rule,  the  Board  in  the  revised  proposal 
eliminated  the  requirement  that 
established  a  minimum  RUDE  to 
moving  DANA  ratio  of  2  percent.  Three 
commenters  opposed  this  action  and 
requested  the  minimum  RUDE  ratio  be 
reinstated. 

In  place  of  a  minimum  RUDE  ratio. 
the  Board  proposed  an  earnings 
retention  requirement.  Five  commenters 
indicated  they  supported  the  intent  of 
the  earnings  retention  requirement,  but 
not  the  proposal  in  full.  Seven 
commenters  opposed  the  earnings 
retention  requirement. 

A  number  of  commenters  suggested 
the  process  for  calculating  the  earnings 
retention  ratio  is  virtually  impossible 
because  dividends  are  paid  throughout 
the  month  on  various  accounts.  Due  to 
the  timing  of  when  financial  statements 
are  prepared,  losses  or  expenses  may 
not  be  fully  appreciated  until  after 
dividends  have  already  been  paid.  A 
corporate  might  pay  dividends  without 
realizing  it  had  gone  below  the  2 
percent  level. 

Four  commenters  indicated  that  PIC 
should  be  included  with  retained 
earnings  in  the  earnings  retention 
calculation.  Another  commenter 
suggested  excluding  the  gains/losses  on 
the  sale  of  fixed  assets  and  other  non- 
operating  gains/losses  from  the  earnings 
retention  calculation.  One  cormnenter 
suggested  calculating  the  earnings 
retention  requirement  only  on  a 
quarterly  basis,  and  another  commenter 
suggested  calculating  on  a  year-to-year 
rather  than  month-to-month  basis.  One 
commenter  believed  that  a  total  capital 
ratio  alone  would  be  sufficient  for 
monitoring  capital  in  corporate  credit 
unions.  Another  conunenter  suggested 
that  capital  Requirements  for  each 
corporate  be  based  on  the  risk  in  that 
specific  institution. 

Twenty-seven  commenters  objected  to 
the  dividend  restrictions  in  §  704.3(i)C5). 


Numerous  commenters  expressed 
concern  that  the  dividend  restrictions 
might  give  their  competitors  an 
advemtage  over  credit  union  deposits. 
Many  also  expressed  concern  that 
natural  person  credit  unions  would  seek 
riskier  investments  if  they  believed  the 
corporate  may  be  unable  to  pay 
dividends.  This  could  result  in  a 
negative  impact  on  the  entire  credit 
union  system.  Several  commenters  also 
noted  that  smaller  natural  person  credit 
unions  would  be  the  most  severely 
affected  as  they  rely  heavily  on  the 
dividends  they  earn  from  their  deposits 
in  corporates.  Two  commenters 
recommended  that  a  corporate  that  falls 
below  2  percent  be  allowed  to  pay 
dividends,  but  be  required  to  submit  an 
earnings  retention  plan.  Two  other 
commenters  objected  to  the  dividend 
restrictions  for  state-chartered 
corporates  because  it  moves  control  over 
undivided  earnings  out  of  the  hands  of 
the  corporates  and  the  state  regulators 
and  into  the  hands  of  the  federal  deposit 
insurer.  One  commenter  noted  that, 
even  if  NCUA  were  flexible  in  its 
approach  to  approving  dividend 
payments,  the  perception  of  increased 
risk  would  have  inflicted  damage  to  the 
credit  union  network.  Several 
commenters  indicated  that  NCUA 
already  has  adequate  regulator)'  and 
supervisory  tools  to  ensure  corporates 
build  and  maintain  an  appropriate  level 
of  capital. 

Ten  commenters  recommended  the 
adoption  of  a  credit-risk  weighted 
capital  requirement  as  the  best  means  of 
measuring  capital  in  corporate  credit 
unions. 

The  Board  continues  to  believe  that 
an  earnings  retention  requirement  is  the 
appropriate  means  of  ensuring  adequate 
retained  earnings  on  an  ongoing  basis. 
As  noted  in  the  preamble  of  the  revised 
proposed  rule,  the  Board  is  concerned 
that  a  minimum  RUDE  ratio  may  have 
the  unintended  consequence  of  limiting 
the  traditional  role  of  corporates  as 
depositors  of  excess  liquidity  for  natural 
person  credit  unions.  The  Board  also 
believes,  as  stated  numerous  times  in 
the  past,  that  a  credit-risk  weighted 
capital  requirement  is  not  the  best 
measure  of  risk  in  corporates.  67  FR  at 
44273. 

The  Board  agrees  failure  to  pay 
dividends  would  have  a  dramatic 
impact  on  a  corporate,  its  members,  and. 
potentially,  the  entire  credit  union 
system.  The  intent  of  proposed 
§  704.3(i)(5)  was  to  ensure  cooperative 
action  between  the  corporate  and  NCUA 
and,  if  applicable,  the  state  regulator  in 
building  retained  earnings  that  have 
fallen  below  the  minimum  desired  level. 
Therefore,  the  Board  is  persuaded  that 
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§  704.3(i)(5)  should  be  revised  to 
address  the  commenters'  concerns  while 
retaining  the  original  intent  of  the 
proposed  regulation.  Any  restriction  on 
the  payment  of  dividends  has  been 
eliminated  from  the  final  rule. 

The  final  rule  requires  operational 
management  of  corporates  to  notif\'  the 
board  of  directors,  supervisory 
committee.  OCCIJ  Director  and,  if 
applicable,  the  state  regulator  if  the 
retained  earnings  ratio  falls  below  2 
percent.  Notification  of  the  occurrence 
is  sufficient  if  the  decrease  in  the 
retained  earnings  ratio  is  due  solely  to 
the  increase  in  moving  DANA  and  the 
dollar  amount  of  retained  earnings  has 
remained  constant  or  increased.  This 
places  no  additional  burden  on  a 
corporate  that  has  an  influ.x  of  funds 
due  to  excess  liquidity  in  natural  person 
credit  unions. 

If  a  corporate's  retained  earnings  ratio 
declines  below  2  percent  due.  in  full  or 
in  part,  to  a  decline  in  the  dollar  amount 
of  retained  earnings  and  the  retained 
earnings  ratio  is  not  restored  to  at  least 
2  percent  by  the  next  month  end.  the 
corporate  will  be  required  to  submit  a 
retained  earnings  action  plan. 

The  Board  believes  NC"r.-\  has 
sufficient  supervisory  authority  over 
corporates,  coupled  with  the 
notification  and  the  retained  earnings 
action  plan  requirements,  to  work  with 
officials  to  address  a  decline  in  the 
retained  earnings  ratio  below  2  percent 
in  a  timelv  and  effective  manner. 

The  Board  is  satisfied  that  the  existing 
retained  earnings  ratio  calculation 
method  is  sufficient  The  timing  of  the 
notification  within  10  calendar  days  is 
based  on  the  date  the  determination  is 
made  that  the  retained  earnings  ratio 
has  fallen  below  2  percent.  If  neces.sary. 
the  timing  of  the  submission  of  a 
retained  earnings  action  plan  within  M) 
calendar  davs  is  based  on  the  next 
month  end  after  the  month  in  whii:h  the 
retained  earnings  ratio  has  fallen  below 
2  percent.  In  some  cases,  the 
determination  may  be  made  during  the 
month,  while  in  other  cases  the 
determination  may  not  be  made  until 
after  the  books  are  closed  at  the  end  of 
the  month. 

Board  Responsibilities.  Section  704.4 

The  revised  proposed  rule  changed 
the  term  "operating  policies"  to 
"policies"  throughout  this  section  and 
changed  the  title  of  subsection  (c)  to 
"Other  requirements."  The  commenters 
supported  this  change  and  it  has  been 
retained  as  proposed. 

Investments.  Section  704.5 

The  revised  proposed  rule  deleted 
several  investment  related  definitions 


no  longer  used  in  the  regulation  and 
amended  the  definitions  of:  Asset- 
backed  security  (ABS).  Collateralized 
mortgage  obligation  (CMO),  Forward 
settlement.  Quoted  market  price. 
Mortgage  related  security.  Regular-way 
settlement.  Repurchase  transaction,  and 
Residual  interest.  One  commenter 
suggested  including  the  acronym  "ABS" 
in  the  title  for  asset-backed  security.  The 
Board  agrees,  and  the  final  rule  includes 
the  acronvm.  No  commenters  objected 
to  the  other  provisions,  and  they  have 
been  deleted  or  amended  as  proposed. 

Two  commenters  expressed  concern 
about  possible  erroneous  categorizations 
of  home  equity  backed  securities  on  the 
5310  Call  Report  in  light  of  the  revised 
definitions  of  mortgage  related  security 
and  asset-backed  security.  If  there  is  any 
uncertainty  about  appropriate  reporting, 
a  corporate  is  encouraged  to  discuss  the 
matter  with  its  corporate  examiner. 

One  commenter  suggested  deleting 
the  definitions  of:  Credit  enhancement; 
Dealer  bid  indication;  Industry 
recognized  information  provider; 
Matched;  and  Small  business  related 
security,  if  they  are  no  longer  used  in 
the  regulation.  The  Board  agrees  and  is 
deleting  the  first  four  terms  since  they 
are  no  longer  used  but  is  retaining  the 
definition  of  "small  business  related 
security"  since  that  ti^m  is  used  in 
^  704.5(h)(4). 

Policies,  Section  704.5(a) 

The  revised  proposed  rule  combined 
the  policy  requirements  in  this  section 
and  deleted  "if  any"  from  *?  704.5(a)(1) 
t(j  clarify  a  corporate  must  have 
"appropriate  tests  and  criteria"  to 
evaluate  investments  it  makes  on  an 
(mgoing  basis,  as  well  as  new 
investments.  No  comments  were 
received  on  these  provisi(jns.  and  they 
have  been  retained  as  proposed. 

The  revised  proposed  rule  deleted  the 
requirement  in  <!!  704  5(a)(2)  that  the 
investment  policy  address  the  marketing 
of  liabilities  to  its  members.  No 
comments  were  received  on  this 
provision,  and  it  is  deleted  in  the  final 
rule. 

The  revised  proposed  rule  added  a 
requirement  for  a  corporate  to  establish 
appropriate  aggregate  limits  on  limited 
liquiditv  investments.  As  with  the 
initial  proposed  rule,  the  revised 
proposed  rule  defined  "limited  liquidity 
investment"  to  mean  an  investment 
without  a  quoted  market  price.  The 
preamble  specified  "limited  liquidity 
investment"  means  "a  private 
placement  or  funding  agreement."  67  FR 
at  44274.  44285. 

One  commenter  did  not  object  to  the 
proposed  definiticm  and  supported  the 
proposed  retjuirements  for  limited 


liquidity  investments.  Another 
commenter  was  concerned  with  the 
proposed  definition.  The  commenter 
noted  using  the  term  "quoted  market 
price"  in  the  definition  was 
problematic,  since  sales  prices  on  most 
ABS  and  MBS  are  not  publicly  available 
and  dealers  do  not  post  bid  and  asked 
quotes.  The  Board  agrees  and  has 
revised  the  definition  in  the  final  rule  so 
that  it  is  consistent  with  the  revised 
proposed  preamble.  The  final  rule  limits 
"limited  liquidity  investments"  to 
private  placements  and  funding 
agreements.  The  requirements  for 
limited  liquidity  investments  are 
retained  as  proposed. 

Authorized  Activities,  Section 
704.5(cj(5).  The  revised  proposed  rule 
clarified  an  ABS  must  be  domestically 
issued.  No  comments  were  received  on 
this  provision,  and  it  is  retained  as 
proposed. 

Section  704.5(c)(6).  The  revised 
proposed  rule  deleted  this  .section, 
which  provided  specific  authorization 
for  CMOs.  These  investments  are  still 
authorized  under  §  704.5(c)(1)  and  (5). 
No  comments  were  received  on  this 
provision,  and  it  is  deleted  in  the  final 
rule. 

Repurchase  agreements.  Section 
704.5(d).  The  revised  proposed  rule 
made  several  changes  to  the 
requirements  for  repurchase  agreements 
to  conform  them  to  current  market 
practices.  No  comments  were  received 
on  this  provision,  and  it  is  retained  as 
proposed. 

Securities  lending.  Section  704.5(e). 
The  revised  proposed  rule  made  several 
nonsubstantive  changes  to  the 
requirements  for  securities  lending 
transactions  to  clarify  the  rule  and 
conform  it  more  closely  to  current 
market  practices.  No  comments  were 
received  on  this  provision,  and  it  is 
retained  as  proposed. 

Investment  companies.  Section 
704.5(f).  Section  704.5(f)  of  the  revised 
proposed  rule  allows  a  corporate  to 
invest  in  an  investment  company,  for 
example,  a  mutual  fund  "provided  that 
the  prospectus  of  the  company  restricts 
the  investment  portfolio  to  investments 
and  investment  transactions  that  are 
permissible  for  that  corporate  credit 
union."  One  commenter  stated  that  the 
prospectus  of  an  investment  company 
does  not  restrict  the  investment 
portfolio  of  an  investment  company, 
and  suggested  that  the  quoted  language 
be  changed  to  read  "provided  that  all 
investments  and  investment 
transactions,  as  described  in  the 
prospectus  of  the  company,  are 
permissible  for  that  corporate  credit 
union."  The  Board  appreciates  the  issue 
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the  commenter  raises  but  does  not 
believe  a  change  is  necessary. 

A  mutual  fund  must  file  a  registration 
statement  with  the  Securities  and 
Exchange  Commission  (SEC)  on  Form 
N-lA.  The  prospectus  is  Part  A  of  Form 
N-lA.  According  to  the  SEC's 
instructions  for  completing  Part  A.  the 
prospectus  will  "describe  the  Fund's 
principal  investment  strategies, 
including  the  particular  type  or  types  of 
securities  in  which  the  Fund  principally 
invests  or  will  invest,"  SEC  Final  Rule. 
Registration  Form  Used  by  Open-End 
Management  Companies  (Item  4),  63  FR 
13916.  13951.  March  23,  1998. 

To  the  extent  that  a  prospectus  for  a 
particular  mutual  fund  only  discloses 
the  securities  it  "principally"  invests  in, 
the  fund  might  hold  other  investments 
that  are  impermissible  for  the  corporate 
credit  union.  This  is  unacceptable.  A 
corporate  may  not  own  investments 
indirectly  through  a  mutual  fund  that  it 
is  prohibited  from  owning  directly. 

While  the  SEC's  instructions  on 
completing  a  prospectus  do  not  require 
the  prospectus  disclose  all  permissible 
investment  types,  the  instructions  do 
not  prohibit  such  disclosure  either. 
Where  the  prospectus'  description  of 
investment  types  includes  only 
investments  permissible  for  corporates. 
and  that  it  will  not  hold  investments 
other  than  those  described,  the  mutual 
fund  will  be  permissible  for  the 
corporate. 

Tne  Board  also  notes  that  Part  B  of  the 
registration  statement,  the  Statement  of 
Additional  Information  (SAI),  provides 
additional  information  about  the  mutual 
fund's  investment  policies  and 
permissible  investment  types.  For 
example,  the  SAI  will  "[djescribe  any 
investment  strategies,  including  a 
strategy  to  invest  in  a  particular  type  of 
security,  used  by  an  investment  adviser 
of  the  [mutual]  fund  in  managing  the 
fund  that  are  not  principal  strategies 
*   *   *."  Final  Rule.  Registration  Form 
Used  by  Open-End  Management 
Companies  (Item  12(b)).  63  FR  13916, 
13956.  March  23.  1998,  (emphasis 
added).  In  addition,  the  SAI  will 
"[dlisclose.  if  applicable,  the  types  of 
investments  that  a  Fund  may  make 
while  assuming  (a  temporary  defensive 
position  as  described  in  the 
prospectus.]"  Id.,  Item  12(d). 

If  a  prospectus  is  not  clear,  a 
corporate  should  obtain  the  SAI  on  any 
particular  mutual  fund  directly  from  the 
fund  company.  A  fund's  prospectus, 
when  read  in  conjunction  with  the  SAI, 
should  provide  sufficient  information 
on  the  types  of  investments  the  fund 
may  make  and  whether  they  are 
restricted  to  those  permissible  for  the 
corporate. 


Prohibitions.  Section  704.5(h).  The 
revised  proposed  rule  permitted  trading 
securities  but  required  transactions  to  be 
accoiuited  for  on  a  trade  date  basis  and, 
in  addition,  no  longer  prohibited 
engaging  in  pair-off  transactions  and 
when-issued  trading.  The  revised 
proposed  rule  retained  the  prohibitions 
on  engaging  in  adjusted  trading  and 
short  sales.  No  comments  were  received 
on  these  provisions  and  they  are 
retained  as  proposed  in  the  final  rule. 

The  revised  proposed  rule  prohibited 
investments  in  residual  interests  in 
ABS,  deleted  the  prohibition  on 
commercial  mortgage  related  securities, 
and  moved  the  prohibition  on  the 
purchase  of  mortgage  servicing  rights 
from  the  investments  section  to  the 
permissible  services  section.  The  Board 
notes  that  the  prohibition  on  the 
purchase  of  mortgage  ser\'icing  rights,  as 
explained  in  the  permissible  services 
section,  is  being  retained  as  an 
impermissible  investment.  One 
commenter  agreed  with  the  deletion  of 
the  prohibition  on  investments  in 
commercial  mortgage-related  securities. 
The  commenter  noted  the  market  for 
privately-issued  commercial  mortgage- 
related  securities  has  become  well- 
established  in  recent  years.  The  Board 
agrees,  and  these  provisions  have  been 
deleted  or  amended  as  proposed. 

Credit  Risk  Management.  Section  704.6 

The  revised  proposed  rule  defined 
"obligor"  to  mean  the  primary  party 
obligated  to  repay  an  investment  and 
excluded  from  the  definition  the 
originator  of  receivables  underlying  an 
asset-backed  security,  the  servicer  of 
such  receivables,  or  an  insurer  of  an 
investment.  No  comments  were  received 
on  this  definition,  and  it  is  retained  as 
proposed. 

Tne  revised  proposed  rule  deleted  the 
definitions  of  "short-term  investment" 
and  "long-term  investment"  since  they 
are  no  longer  used.  The  revised 
proposed  rule  also  deleted  the 
definition  of  "expected  maturity,"  since 
that  term  was  only  used  in  the 
definitions  of  these  deleted  terms.  No 
comments  were  received  on  these 
definitions,  and  they  are  deleted  in  the 
final  rule. 

Policies,  Section  704.6(a).  The  revised 
proposed  rule  amended  the  policy 
requirements  to  base  credit  limits  on 
capital,  rather  than  RUDE  and  PIC.  A 
few  commenters  supported  this 
provision.  This  provision  is  retained  as 
proposed. 

Tne  revised  proposed  rule  deleted  the 
requirement  that  the  credit  risk 
management  policy  address  loan  credit 
limits.  The  revised  proposed  rule  added 
to  the  examples  of  concentrations  of 


credit  risk  an  "originator  of  receivables" 
and  an  "insurer."  No  comments  were 
received  on  these  provisions,  and  they 
are  retained  as  proposed. 

Exemption,  Section  704.6(b).  The 
revised  proposed  rule  required 
subordinated  debt  of  government 
sponsored  enterprises  to  meet  the  rule's 
credit  risk  management  requirements. 
No  comments  were  received  dn  this 
provision,  and  it  is  retained  as 
proposed. 

Concentration  limits.  Section  704.6(c). 
The  revised  proposed  rule  established  a 
general  credit  concentration  limit  of  50 
percent  of  capital  or  a  de  minimis  limit 
of  S5  million  for  the  aggregate  of  all 
investments  in  any  single  obligor, 
whichever  is  greater.  One  commenter,  a 
bank  trade  group,  asserted  these  changes 
would  increase  concentration  limits  It 
claimed  without  explanation  that  the 
proposed  50  percent  of  capital  limit 
would  not  have  the  overall  effect  of 
reducing  credit  concentration  limits 
from  the  prior  limits  as  stated  in  the 
preamble  to  the  proposed  rule.  67  FR  at 
44275.  The  Board  disagrees.  Using  luly 
2002  month-end  data  for  an  unsecured 
obligation,  the  proposed  50  percent  of 
capital  limit,  in  comparison  to  the 
current  limits,  would  decrease  the 
corporate  system's  aggregate  maximum 
investment  in  the  unsecured  obligations 
of  a  single  obligor  from  S5.43  billion  to 
S2.95  billion,  reflecti"g  a  reduction  in 
credit  concentration    f  S2.48  billion.  For 
secured  obligations    here  would  be  a 
large  reduction  beet;  use,  unlike  the 
revised  proposal  th;.t  had  a  limit  of  50 
percent  of  capital,  corporates  with  Part 
I  or  Part  II  expanded  authorities 
currently  have  no  limitation. 

Eleven  commenters  opposed  the 
general  credit  concentration  limit  as  ton 
restrictive.  Some  commenters  noted 
there  is  a  relatively  small  number  of 
AAA  rated  obligors.  Thus,  the  propo.st^d 
limits  could  force  increased  aggregate 
exposure  to  lower  quality  credits.  A 
number  of  these  commenters  suggested 
a  general  credit  concentration  limit  of 
100  percent  of  capital  on  investments 
rated  no  lower  than  AA-  (or  equivalent) 
or  A-1  (or  equivalent).  Two  commenters 
recommended  an  increase  to  the  credit 
concentration  limit  for  investments 
rated  AAA  (or  equivalent);  one 
recommended  a  limit  of  100  percent  of 
capital.  One  commenter  suggested 
differentiating  between  single  obligor 
debt  instruments  and  ABS  or  MBS, 
noting  single  obligor  instruments,  such 
as  corporate  debt  instruments,  are 
entirely  dependent  upon  the 
performance  of  the  issuing  entity.  Two 
commenters  suggested  NCUA  generally 
reconsider  the  limits,  with  one 
suggesting  NCUA  permit  a  higher 
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percentage  concentration  limit  for 
investments  rated  A  A  ( double  A  flat)  or 
higher 

As  the  Board  noted  in  the  revised 
proposed  rule,  the  Board  believes  this 
50  percent  limit  is  the  most  credit 
exposure  a  corporate  should  prudently 
take  in  investment-grade  quality 
investments.  Id  The  Board  continues  to 
believe  the  corporate  network  must 
exercise  caution  in  placing  membership 
capital  at  risk,  and  these  provisions  are 
retained  as  proposed. 

Section  704.6(c)(2)  of  the  revised 
proposed  rule  provided  exceptions  to 
the  general  credit  concentration  rule 
For  repurchase  and  securities  lending 
transactions,  the  proposed  limit  was  200 
percent  of  capital.  Investments  in 
corporate  CUSOs  were  subject  to  the 
limitations  in  §  704  1 1   Investments  in 
wholesale  corporate  credit  unions  and 
aggregate  investments  in  other 
corporates  were  exempt  One 
commenter  recommended  limiting  the 
exemption  to  wholesale  corporates.  The 
commenter  asserted  it  was  difficult  to 
envision  efficiencies  for  corporates 
investing  in  other  non-wholesale 
corporates.  As  stated  in  the  preamble  to 
the  revised  proposal,  the  Board 
continues  to  believe  that  the  benefits  to 
the  corporate  system  of  applying  this 
exemption  to  all  corporates  outweigh 
any  potential  concerns,  and  the  Board  is 
retaining  the  exemption  in  the  final 
rule.  67  FR  at  44275. 

Revised  proposed  ^  704.6(c)(3)  deems 
an  investment  as  "nonconforming"  if  it 
fails  a  credit  concentration  requirement 
because  of  a  reduction  in  capital 
following  the  purchase  of  that 
investment.  A  corporate  is  required  to 
exercise  reasonable  efforts  to  bring 
nonconforming  investments  into 
conformity  within  90  days  Investments 
that  remain  nonconforming  for  90  days 
are  deemed  to  "fail"  a  requirement,  and 
a  corporate  will  have  to  comply  with  the 
requirements  in  §  704.10.  No  comments 
were  received  on  this  provision,  and  it 
is  retained  as  proposed. 

Two  commenters  recommended 
deleting  §  704.6(c)(4).  since  proposed 
§  704.6(c)(3)  addressed  the  same  issue 
The  Board  notes  that  §  704.6(c)(4)  was 
deleted  in  the  revised  proposed  rule  and 
will  remain  deleted  in  the  final  rule. 

Credit  ratings.  Section  704.6ldl  This 
section  reduced  the  applicable  credit 
rating  to  AA-  (or  equivalent)  for 
investments  with  long-term  ratings  and 
A-1  (or  equivalent)  for  investments  with 
short-term  ratings.  The  revised  proposed 
rule  triggered  the  investment  action 
plan  requirements  of  §  704.10  if  at  least 
two  ratings  were  downgraded  and  a 
corporate  had  relied  on  more  than  one 
rating  to  meet  the  minimum  credit 


rating  requirements  at  the  time  of 
purchase 

A  state-i;hdrtered  corporate  supported 
this  proposal,  but  believed  additional 
investment  authority  was  needed.  The 
corporate  noted  its  state  supervisory 
<»uthoritv  permitted  investment  in  all 
investment  grade  categories.  Further, 
the  commenter  noted  typical  cash 
market  prac;tice  for  repurchase 
transactions  is  to  require  investment 
grade  se<:urities;  the  commenter  noted  it 
is  more  difficult  to  arrange  repurchase 
agreements  at  favorable  rates  if  the 
securities  must  be  restricted  to  those 
with  ratings  in  the  top  grades  of  the 
investment  grade  categories. 

As  noted  in  the  preamble  to  the 
revised  proposed  rule,  in  light  of  the 
substantial  flexibilitv  already  provided 
to  corporates,  the  Board  remains 
convinced  a  base  level  corporate  should 
not  be  permitted  to  acquire  more  than 
limited  credit  risk  exposure.  Expanded 
authority  provisions  allow  a  broader 
spectrum  of  credit  risk,  and  require 
increased  due  diligence  by  corporates 
that  obtain  such  authority.  67  FR  at 
44276  Thus,  this  section  is  retained  as 
proposed. 

Tne  proposed  rule  clarified 
investments  in  a  corporate  or  a  CUSO 
do  not  require  a  rating.  One  commenter 
recommended  corporates  be  permitted 
to  invest  in  other  non-wholesale 
corporates  only  if  that  corporate  had  a 
credit  rating  from  at  least  one  nationally 
recognized  statistical  rating  organization 
(NRSRO).  It  is  not  current  market 
practice  for  corporates  to  obtain 
depositor  ratings.  While  an  NRSRO 
rating  is  a  useful  tool  for  investors  to 
evaluate  credit  risk,  it  is  no  substitute 
for  due  diligence.  The  Board  is 
convinced  a  corporate  should  be 
permitted  to  decide  whether  to  purchase 
shares  or  deposits  in  another  corporate. 
Thus,  this  provision  is  retained  as 
proposed. 

One  commenter  requested 
clarification  of  ratings  relied  upon  "at 
the  time  of  purchase."  The  commenter 
noted  this  might  mean  either  the  trade 
or  settlement  date.  The  commenter 
asserted  industry  practice  was  to  assign 
an  assumed  rating  for  new-issue 
securities  and  not  to  provide  an  official 
rating  until  settlement  date.  The 
commenter  suggested  there  was  the 
potential  for  a  corporate  to  be  unable  to 
purchase  new-issue  securities  until 
settlement  date  when  the  official  rating 
was  assigned  if  the  interpretation  of  "at 
the  time  of  purchase  '  were  trade  date. 
The  Board  agrees  industry  practice  is  to 
assign  an  assumed  rating  for  new-issue 
securities  and  not  to  provide  an  official 
rating  until  settlement  date.  However, 
the  Board  understands  it  is  also  industry 


practice  that  purchase  offers  are 
contingent  on  assignment  of  the 
assumed  rating.  This  means  a 
purchasing  corporate  could  refuse 
delivery  on  the  settlement  date  if  a 
security  did  not  receive  the  bargained 
for  rating.  Thus,  "at  the  time  of 
purchase"  means  the  security  must  have 
either  an  official  permissible  rating  on 
the  trade  date  if  purchase  is  not 
contingent  on  receipt  of  an  official 
permissible  rating  or,  for  a  new  issue,  an 
assumed  permissible  rating  on  the  trade 
date  and  an  official  permissible  rating 
on  the  settlement  date. 

To  avoid  confusion  regarding  the 
investment  watch  list  requirements  of 
§  704.6(e)(1).  the  revised  proposed  rule 
clarified  in  §  704.6(d)(4)  that  it  is 
applicable  only  when  the  corporate 
relied  upon  more  than  one  rating  to 
meet  the  minimum  credit  rating 
requirements  at  the  time  of  purchase.  If 
there  is  a  subsequent  downgrade  below 
the  minimum  requirement,  then  the 
investment  must  be  placed  on  the 
investment  watch  list. 

One  commenter  recommended  a 
technical  change  in  §  704.6(d)(4)  to 
delete  the  words  "any  rating  that" 
following  "investment  watch  list"  and 
to  substitute  "any  investment  for  which 
a  rating."  The  Board  agrees,  and  the 
final  rule  reflects  that  substitution. 

Reporting  and  documentation, 
Section  704.6(e).  The  revised  proposed 
rule  clarified  that  requirements  for 
annual  approval  apply  to  each  credit 
limit  with  each  obligor  or  transaction 
counterparty.  No  comments  were 
received  on  this  provision,  and  it  is 
retained  as  proposed. 

Lending,  Section  704.7 

Section  704.7lcllll  and  (2).  Currently, 
the  aggregate  secured  and  unsecured 
loan  and  line  of  credit  limits  to  any  one 
member  credit  union  are  based  on  the 
higher  of  a  percentage  of  capital  or  a 
percentage  of  RUDE  and  PIC.  The  Board 
proposed  basing  the  loan  limits  on  a 
percentage  of  capital  and  eliminating 
the  option  of  basing  them  on  a 
percentage  of  RUDE  and  PIC.  The  Board 
received  no  comments  on  this  section 
and  has  adopted  this  change  in  the  final 
rule. 

Section  704.7(c)  and  (d)  and 
Appendix  B  to  Part  704  reference 
"irrevocable"  loans  emd  lines  of  credit. 
In  the  revised  proposed  rule,  the  Board 
deleted  the  modifier  "irrevocable" 
while  clarifying  in  the  preamble  that  the 
loan  and  line  of  credit  limits  apply  to 
both  "irrevocable"  and  "revocable" 
loans  and  lines  of  credit.  One 
commenter  objected  to  the  deletion  of 
the  word  "irrevocable"  in  the  revised 
proposed  rule.  This  commenter 
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suggested  re-inserting  either 
"irrevocable"  or  "committed"  in  the 
final  rule  so  that  the  limits  do  not  apply 
to  uncommitted  lines  of  credit.  The 
Board's  intent  is  that  the  aggregate 
limits  apply  to  all  loans  and  lines  of 
credit  and.  therefore,  the  Board  is 
retaining  the  deletion  in  the  final  rule. 

Section  704.7(d).  This  section 
addresses  "Loans  to  nomnembers"  and 
is  subdivided  into  two  subsections: 
Credit  unions  and  Corporate  CUSOs.  A 
commenter  suggested  part  704  should 
not  distinguish  between  corporate  and 
natural  person  credit  union  CUSOs. 
This  commenter  recommended 
expanding  §  704.7  to  address  loans  to 
natural  person  credit  union  CUSOs 
rather  than  requiring  those  loans  to 
comply  with  part  723.  The  rationale  was 
that  the  part  723  collateral  requirements 
put  corporates  at  a  disadvantage  in  the 
marketplace  for  natural  person  credit 
union  CUSO  related  activities.  In  the 
final  rule,  the  Board  does  not  expand 
§  704.7  to  address  loans  to  natural 
person  credit  union  CUSOs.  The  Board 
believes  that  the  exceptions  should  only 
apply  to  loan  limits  for  corporate 
CUSOs  because  these  entities  are  wholly 
or  partially  owned  by  corporates.  Also, 
loans  to  corporate  CUSOs  are  cuirrently 
required  to  comply  with  part  723 's 
aggregate  limits  and  most  of  that 
regulation's  due  diligence  requirements. 

Section  704.7(e)(3).  This  provision  of 
the  revised  proposal,  like  the  current 
rule,  provides  a  partial  exemption  from 
the  member  business  loan  rule  if  a  loan 
or  line  of  credit  to  an  "Other  member" 
is  fully  guaranteed  by  a  credit  union  or 
fully  secured  by  U.S.  Treasury  or  agency 
securities.  One  commenter  requested 
clarification  as  to  whether  cash  or 
shares  are  also  included  as  permissible 
collateral  to  secure  a  loan,  line  of  credit 
or  letter  of  credit.  Loans  secured  by  cash 
or  shares,  rather  than  qualifying  for  a 
partial  exemption,  are  not  member 
business  loans  and,  therefore,  are  not 
subject  to  any  of  the  requirements  of 
part  723.  12  CFR  723.lft))(2). 

Revised  proposed  §  704. 7(e)  clarified 
the  applicability  of  the  member  business 
loan  rule  in  part  723  to  loans  granted  by 
a  corporate.  The  Board  did  not  receive 
any  comments  on  this  revision  and, 
therefore,  the  Board  retained  this 
clarification  in  the  final  rule. 

Revised  proposed  §  704.7(g)  expanded 
the  provision  governing  loan 
participations  between  corporates  to 
include  a  requirement  that  a  corporate 
execute  a  master  participation  loan 
agreement  before  the  piurchase  or  the 
sale  of  a  participation  loan.  In 
conjunction  with  this  requirement,  the 
Board  deleted  the  language  that  a 
participation  loan  agreement  may  be 


executed  at  any  time  before,  during,  or 
after  the  disbursement.  No  comments 
were  received  on  this  section,  and  this 
requirement  is  retained  in  the  final  rule. 

The  Board  proposed  allowing 
corporates  to  participate  in  loans  with 
member  natural  person  credit  unions 
but  only  as  an  expanded  Part  V 
authority  and  with  certain  limitations. 
One  commenter  indicated  proposed  Part 
V  authority  should  be  a  permissible 
activity  for  all  corporates.  The  rationale 
was  that,  since  natural  person  credit 
unions  are  permitted  to  engage  in  this 
activity,  it  is  not  a  regulatory  concern 
for  NCUA.  This  commenter  also  stated 
that  state  law  on  participation  lending 
should  govern  state-chartered 
corporates.  As  stated  in  the  preamble  to 
the  proposed  rule,  since  the  Board 
believes  "a  number  of  corporates  do  not 
exhibit  a  level  of  infrastructure 
commensurate  with  the  risks  associated 
with  this  activity,"  corporates  should 
apply  for  approval  before  entering  into 
loan  participations  with  natural  person 
credit  unions,  66  FR  at  48748.  For  these 
reasons,  the  final  rule  only  allows 
corporates  with  Part  V  authority  to 
engage  in  participation  lending  with 
natural  person  credit  unions.  These 
safety  and  soundness  concerns  apply  to 
state-chartered  corporates  as  well  as 
federal  corporates.  Another  commenter 
recommended  the  Board  grandfather 
corporates  who  have  received  a  waiver 
to  engage  in  participation  lending  with 
member  natural  person  credit  unions. 
The  Board  agrees  and  corporates  with 
existing  waivers  continue  to  have  the 
authority  to  enter  into  loan 
participations  to  the  extent  previously 
granted  without  applying  for  Part  V 
authority. 

One  commenter  recommended 
expanding  Part  V  to  permit  a  wholesale 
corporate  to  join  with  its  member 
corporate  in  participating  in  a  loan  that 
the  wholesale  corporate  is  permitted  to 
piu^chase  in  its  own  right  from  a 
nonmember  natural  person  credit  union. 
The  Board  believes  it  needs  additional 
time  to  study  this  issue,  which  is  being 
raised  for  the  first  time  in  response  to 
the  revised  proposed  rule.  The  Board 
notes  that,  after  additional  study,  it  may 
be  open  to  considering  this  activity  as 
permissible  either  by  amending  the 
regulation  to  expand  Part  V  or  as  a 
waiver  to  Part  V. 

Finally,  the  Board  proposed 
reorganizing  the  lending  section  to  make 
it  easier  to  read.  No  conunenter  objected 
to  the  reorganization  and  the  final  rule 
incorporates  these  changes. 


Asset  and  Liability  Management, 
Section  704.8 

The  revised  proposed  rule  deleted  the 
term  "net  interest  income"  because  it  is 
no  longer  used  in  the  regulation  and 
amended  the  definitions  of  "net 
economic  value  (NEV)"  and  "fair 
value."  NEV  means  the  fair  value  of 
assets  minus  the  fair  value  of  liabilities. 
The  amended  definition  excluded  from 
liabilities  both  PIC  and  MC,  rather  than 
excluding  only  PIC.  One  commenter 
again  urged  that  all  off  balance  sheet 
financial  derivatives  remain  in  the 
definition  of  NEV.  As  the  Board 
explained  in  the  revised  preamble,  for 
purposes  of  NEV  measurement,  GAAP 
does  not  require  accounting  for 
immaterial  positions  in  financial 
derivatives  on  balance  sheets.  67  FR  at 
44277. 

The  commenter  also  recommended 
limiting  the  aggregate  amount  of  MC 
and  PIC  included  in  total  capital  to  not 
more  than  100  percent  of  RUDE  in  any 
NEV-related  require 'nents.  This  would 
limit  the  aggregate  amount  of  MC  and 
PIC  excluded  from  liabilities  for 
piu-poses  of  NEV  calculations  to  not 
more  than  retained  earnings,  resulting 
in  NEV  limits  based  on  a  percentage  of 
two  times  the  fair  value  of  retained 
earnings.  If  a  corporate  were  to  realize 
a  loss  of  substantially  all  of  retained 
earnings,  but  not  MC  or  PIC,  the 
commenter's  proposal  would  require  a 
corporate  without  net  unrealized  gains 
to  eliminate  all  interest  rate  risk.  The 
Board  does  not  believe  this  is  the  most 
advisable  course  of  action  to  re-establish 
earnings.  Instead,  the  Board  has 
proposed  conservative  NEV  limits  based 
on  capital,  rather  than  a  subset  of 
capital.  Under  the  Board's  formulation, 
a  loss  of  substantially  all  of  retained 
earnings  reduces  the  level  of  interest 
rate  risk  permitted,  but  does  not  require 
a  corporate  to  eliminate  all  interest  rate 
risk.  Therefore,  these  provisions  are 
deleted  or  amended  as  proposed. 

The  Board  has  made  a  technical 
change  to  the  revised  proposed 
definition  of  "fair  value."  In  the  first 
sentence  of  the  definition  "other  than 
in"  is  changed  to  "as  opposed  to." 

Policies,  Section  704.8(a)(2).  The 
revised  proposed  rule  eliminated  the 
redundancies  with  §  704.5(a)  and 
changed  the  term  "current  NEV"  to 
"base  case  NEV"  to  provide  uniform 
usage  throughout  the  regulation.  No 
commenters  addressed  these  provisions, 
and  they  are  deleted  or  modified  as 
proposed. 

Section  704.8(a)(5).  The  revised 
proposed  rule  deleted  the  requirement 
for  a  policy  limit  on  decline  in  net 
income.  One  commenter  supported  this 
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deletion,  and  it  is  deleted  in  the  final 
rule. 

Section  704.8la)(6).  The  revised 
proposed  rule  added  a  requirement  for 
the  asset  and  liability  management 
policy  to  address  the  tests  used  before 
purchase,  to  include  an  estimate  of  the 
impact  of  proposed  investments  on  the 
pert;entage  decline  in  NEV,  as  compared 
to  the  base  case  NEV  One  commenter 
opposed  this  requirement.  The 
commenter  advocated  the  tests  should 
be  reviewed  as  a  supervisory  issue.  As 
noted  in  the  preamble  to  the  revised 
proposed  rule,  this  provision  is 
intended  to  require  a  corporate  to 
establish  an  ongoing  process  to  identify, 
estimate,  monitor  and  control  mterest 
rate  risk  between  the  periodic  complete 
NEV  analyses.  67  FR  at  44277  The 
Board  believes  a  corporate's  board 
should  establish  policy  parameters  for 
this  process  and  has  retained  this 
section  as  proposed. 

Penalty  for  early  withdrawals.  Section 
704.8ic).  The  revised  proposed  rule 
clarified  that  the  minimum  penalty  for 
early  certificate/share  withdrawal,  if 
early  withdrawal  is  permitted,  must  be 
reasonablv  related  to  the  rate  that  the 
corporate  would  be  required  to  offer  to 
attract  funds  for  a  similar  term  with 
similar  characteristics  The  preamble 
noted  a  gain  does  not  appear  consistent 
with  the  notion  of  a  penalty  for  early 
withdrawal.  67  FR  at  44278. 

No  commenters  addressed  the  text  of 
the  revised  proposed  rule,  however, 
nine  commenters  objected  to  the 
statement  in  the  preamble  that  a  gain 
does  not  appear  consistent  with  the 
notion  of  a  penalty  for  early  withdrawal 
Id  The  commenters  asserted  a  gain 
could  be  paid  on  early  withdrawal  of  a 
share  certificate  and  still  meet  the 
requirement  of  a  penalty  for  early 
withdrawal  The  commenters  noted  this 
is  consistent  with  the  "mark  to  market" 
premise  of  a  penalty  sufficient  to  cover 
the  estimated  replacement  cost  of  the 
redeemed  certificate  The  commenters 
also  noted  the  need  to  be  competitive 
with  alternative  instruments  that  could 
provide  members  with  liquidity  and 
gains,  without  the  need  to  increase  the 
balance  sheet  of  both  the  corporate  and 
the  member  by  a  share  secured  loan  if 
a  gain  could  not  be  paid. 

The  Board  does  not  believe  that  the 
concept  of  a  penalty  can  be  equated 
with  the  payment  of  a  gain  and 
reiterates  that  a  gain  is  not  permissible 
in  conjunction  with  a  penalty  for  early 
withdrawal.  In  addition,  the  Board  is 
concerned  that  contractual  provisions 
for  redemption  of  a  deposit  at  a  gain 
may  have  the  unintended  consequence 
of  encouraging  a  run  on  a  substantially 
impaired  corporate  by  members  seeking 


to  obtain  gains.  The  Board 
acknowledges  holders  of  debt  securities 
mav  freely  transact  with  third-party 
participants  in  the  secondary  market  at 
a  price  that  may  result  in  a  gain  to  the 
holder.  However,  debt  security  issuers 
typically  are  not  subject  to  repurchase 
demands  by  debt  holders.  This  is 
because  the  holder  of  a  typical  debt 
security  does  not  have  the  right  to  put 
the  debt  to  the  issuer  at  a  market  price. 

Interest  rate  sensitivity  analysis, 
Section  704. 8ld).  The  revised  proposal 
deleted  the  requirement  to  conduct  net 
interest  income  simulations.  One 
commenter  supported  the  elimination  of 
the  requirement  for  net  interest  income 
simulations,  and  it  is  deleted  in  the  final 
rule. 

The  revised  proposed  rule  deleted  the 
word  "Treasurv"  to  permit  evaluation  of 
the  impact  of  shocks  in  appropriate 
yield  curves  on  its  NEV  and  NEV  ratio, 
since  the  market  has  moved  away  from 
the  Treasury  yield  curve  as  a 
benchmark.  No  comments  were  received 
(m  this  provision,  and  it  is  amended  as 
proposed. 

Section  704.8ldlllllij.  The  revised 
proposed  rule  increased  from  two  to 
three  percent  the  minimum  base  case 
NEV  ratio  that  triggers  monthly  interest 
rate  sensitivity  analysis  testing.  One 
commenter  suggested  setting  the  trigger 
at  four  percent,  »rather  than  three 
percent,  since  the  base  case  NEV  ratio 
for  most  corporates  will  increase 
significantly  because  of  the  new 
definition  of  NEV 

The  Board  is  comfortable  with  a  three 
percent  NEV  trigger  for  monthly  testing 
in  base  corporates,  in  large  measure 
because  the  corporate  system  has 
improved  its  ability  to  identify, 
measure,  monitor  and  control  interest 
rate  risk  since  the  existing  regulation 
was  adopted.  In  addition,  the  estimation 
requirements  of  amended  §  704.8(a)(6) 
typically  provide  adequate  information 
for  a  base  corporate  with  a  minimum 
base  case  NEV  ratio  of  at  least  three 
percent  to  monitor  and  control  interest 
rate  risk  between  complete  periodic 
reevaluations.  The  Board  recognizes 
base  case  NEV  ratios  are  likely  to 
increase  substantially  under  the 
amended  definition  of  NEV.  The  section 
is  retained  as  proposed. 

Section  704.8(d)(l)(ii)  limited  a 
corporate's  risk  exposure  to  levels  that 
do  not  result  in  any  NEV  ratio  resulting 
from  the  specified  parallel  shock  tests,   • 
or  a  base  case  NEV  ratio,  of  less  than 
two  percent,  rather  than  the  current  one 
percent  No  comments  were  received  on 
this  provision,  and  it  is  retained  as 
proposed. 

Section  704.8(d)ll)(iii).  The  proposal 
reduced  the  NEV  decline  limit  for  a  base 


corporate  from  18  to  15  percent.  This 
represented  an  increased  level  of  risk 
compared  to  the  current  rule,  since  the 
proposal  excluded  MCs  from  liabilities 
and,  therefore,  increased  the  base  case 
NEV. 

Two  commenters  recommended  the 
Board  retain  the  18  percent  limit:  one 
noted  this  represented  little  interest  rate 
risk  and  the  other  was  not  aware  of  any 
significant  deterioration  of  a  base 
corporate  because  of  interest  rate  risk.  In 
contrast,  one  commenter  suggested 
reducing  the  NEV  decline  limit  to  10 
percent,  to  avoid  increasing  the  amount 
of  interest  rate  risk  permitted. 

As  noted  in  the  preamble  to  the 
revised  proposed  rule,  the  Board  is 
comfortable  with  the  increased  risk 
because  the  corporate  system  has 
improved  its  ability  to  measure  interest 
rate  risk  since  the  existing  regulation 
was  adopted.  67  FR  at  44278.  In 
addition,  the  estimation  requirements  of 
amended  §  704.8(a)(6)  provide  adequate 
information  for  a  corporate  to  monitor 
and  control  interest  rate  risk  between 
complete  periodic  reevaluations.  The 
Board  does  not  believe  it  is  prudent  to 
increase  the  amount  of  interest  rate  risk 
that  a  base  corporate  may  undertake 
further  than  the  proposed  15  percent 
decline  in  NEV.  Corporates  meeting  the 
requirements  for  expanded  authority 
provisions  are  permitted  to  undertake 
additional  interest  rate  risk.  Thus,  this 
section  is  retained  as  proposed. 

Section  704.8(d)(2j.  The  revised 
proposed  rule  required  all  corporates  to 
assess  annually  whether  it  is 
appropriate  to  conduct  periodic, 
additional,  interest  rate  risk  tests.  These 
additional  tests  formerly  were  triggered 
based  on  the  level  of  unmatched 
embedded  options.  No  comments  were 
received  on  this  provision,  and  it  is 
retained  as  proposed. 

Regulatory  Violations  and  Policy 
Violations.  Section  704.8le)  and  If).  The 
revised  proposed  changes  were  non- 
substantive, grammatical  amendments 
and  also  designated  the  OCCU  Director 
to  respond  to  regulatory  violations.  No 
comments  were  received  on  these 
sections,  and  they  are  retained  as 
proposed. 

Divestiture.  Section  704.10 

The  Board  did  not  propose  any 
changes  to  this  provision;  however, 
because  of  confusion  concerning  this 
provision,  the  Board  proposed  retitling 
it  "Investment  Action  Plan."  This 
change  clarifies  that  divestiture  is  not 
the  only  remedy  available  under  this 
section.  No  commenters  opposed  the 
title  change;  however,  five  commenters 
objected  to  the  current  inclusion  of 
derivative  contracts  under  the 
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divestiture  requirements  of  this  section. 
They  stated  that  these  contracts  are  not 
investments  and  should  not  be  subject 
to  this  provision.  The  commenters  noted 
that  these  contracts  are  not  freely 
tradable  between  third  parties,  as  is  the 
case  with  traditional  investment 
instriunents,  and  the  cost  for  a  corporate 
to  "imwind"  a  derivative  contract  can 
be  excessive. 

The  Board  has  consistently 
interpreted  derivatives  as  subject  to  the 
requirements  for  investments.  12  CFR 
parts  703  and  704.  Further,  the  Board 
believes  these  transactions  should  be 
subject  to  the  requirements  for  an 
investment  action  plan  because  of  the 
credit  risk  of  the  counterparty.  Risk 
mitigation  within  the  contract  will  have 
a  significant  impact  on  the  Board's 
willingness  to  allow  the  corporate  to 
hold  instnunents  where  the  issuing 
entity  has  been  downgraded.  The  Board 
is  aware  there  are  costs  involved  in 
unwinding  a  derivative  contract  and 
will  review  each  plan  submitted  by  a 
corporate  weighing  the  costs  of 
unwinding  the  derivative  versus  the 
risks  associated  with  holding  it.  In 
addition,  the  Board  has  added  clarifying 
language  to  Appendix  B,  Part  IV  to 
clarify  how  §  704.10  applies  to 
derivative  contracts.  The  Board  remains 
convinced  that  corporates  should  not  be 
allowed  to  hold  financial  contracts  or 
investments  from  counterparties  with 
excessive  levels  of  credit  risk  and  so 
will  continue  to  interpret  derivatives  as 
investments  under  this  provision.  The 
Board  is  revising  the  title  as  proposed. 

Corporate  CUSOs,  Section  704.11 

The  revised  proposed  rule  added  new 
due  diligence  requirements  for 
corporates'  loans  to  corporate  CUSOs. 
These  requirements  were  taken  from  the 
member  business  loan  rule.  No 
commenters  commented  on  this 
provision  and  the  Board  is  adopting  it 
in  the  final  rule. 

The  revised  proposed  rule  maintains 
a  limit  of  15  percent  of  capital  for 
investments  in  corporate  CUSOs, 
increases  the  aggregate  limit  for  loans 
and  investments  to  30  percent  of  capital, 
and  retains  the  additional  15  percent  for 
loans  that  are  fully  secured.  One 
commenter  objected  stating  the  proposal 
was  too  limiting.  Another  commenter 
suggested  clarifying  that  the  30  percent 
aggregate  limit  for  loans  and 
investments  does  not  include  the 
additional  15  percent  for  loans  that  are 
fully  secured.  The  Board  believes  the 
increased  limits  strike  the  appropriate 
balance  between  added  flexibility  and 
safety  and  soundness  and  is  retaining 
them  as  proposed  in  the  final  rule.  The 
Board  notes  that  the  30  percent 


aggregate  limit  does  not  include  the 
additional  15  percent  for  loans  that  are 
fully  secured. 

The  preamble  to  the  revised  proposed 
rule  explained  that  the  current  audit 
requirements  in  §  704.11(d)(3)  do  not 
retfuire  a  separate  CPA  audit  for  wholly 
owned  CUSOs.  This  modification 
mirrored  the  practice  that  is  currently 
permissible  for  natural  person  CUSOs. 
63  FR  10743,  10747.  March  5,  1998.  Six 
commenters  suggested  that  this 
exemption  be  stated  in  the  regulation 
and  it  also  apply  to  majority  owned 
CUSOs.  The  Board  agrees  and  the  final 
regulation  states  that  a  wholly  owned  or 
majority  owned  CUSO  is  not  required  to 
obtain  a  separate  annual  audit  if  it  is 
included  in  the  corporate's  consolidated 
audit. 

Based  on  a  request  from  six 
commenters,  the  revised  proposal 
amended  §  704.11(b)  so  that  it  mirrors 
§  712.6  of  the  natural  person  CUSO  rule. 
Section  704.11(b)  prohibits  a  corporate 
from  acquiring  control  directly  or 
indirectly  of  another  "financial 
institution"  and  §  712.6  prohibits  a 
natural  person  credit  union  from 
acquiring  control  directly  or  indirectly 
of  another  "depository  financial 
institution."  One  commenter  questioned 
the  authority  of  the  Board  to  limit 
"financial  institution"  with  the  modifier 
"depository."  The  Board's  long-standing 
interpretation  of  financial  institution  is 
that  it  means  a  deposit  taking 
institution.  51  FR  10353.  10354.  March 
26,  1986.  This  interpretation  has  been 
reflected  in  the  natural  person  CUSO 
rule  since  2001  and  the  Board  believes 
adopting  it  in  the  corporate  CUSO  rule 
is  appropriate.  66  FR  40575,  August  3, 
2001.  This  commenter  also  objected  to 
the  current  prohibition  on  a  corporate 
investing  in  the  shares,  stocks  or 
obligations  of  a  CUSO  that  is  a  financial 
institution.  The  commenter  notes  that 
this  prohibition  is  broader  than  either 
the  limitation  in  the  Federal  Credit 
Union  (FCU)  Act  or  the  natural  person 
CUSO  regulation  that  only  prohibit 
"acquir[ing]  control  directly  or 
indirectly"  and  do  not  prohibit 
"invest[ing]"  in  a  financial  institution. 
12  U.S.C.  1757(7)(I);  12  CFR  712.6.  The 
Board  agrees  and  is  deleting  this 
prohibition  from  the  final  rule. 

The  revised  proposal  clarified  that  the 
aggregate  limit  of  §  723.16,  the  member 
business  loan  rule,  applies  to  loans  to 
CUSOs.  No  comments  were  received  on 
this  clarification  and  the  Board  is 
retaining  it  in  the  final  rule. 

Permissible  Services,  Section  704.12 

The  revised  proposal  listed  eight 
broad  categories  of  permissible  financial 
services  for  corporates  with  examples 


under  each  category.  This  was  modeled 
after  the  broad  categories  in  parts  712 
and  721.  The  Board  received  no 
comments  on  this  provision,  except  as 
to  its  applicability  to  state-chartered 
corporates,  and  is  retaining  it  in  the 
final  as  proposed. 

The  revised  proposal,  at  the 
commenters'  suggestion,  added  a 
provision  similar  to  the  provisions  in 
parts  712  and  721  concerning  adding 
new  permissible  services,  it  permits 
corporates  to  petition  the  Board  to  add 
a  new  service  to  §  704.12  and 
encourages  them  to  seek  an  advisory 
opinion  from  the  Office  of  General 
Counsel  (OGC)  on  whether  a  proposed 
service  is  already  covered  by  one  of  the 
authorized  categories  before  filing  a 
petition.  The  rule  does  not  require  a 
corporate  to  come  to  OGC  for  an  opinion 
every  time  it  wants  to  provide  a  serv'ice 
not  specifically  listed  as  an  example 
under  a  broad  category.  An  opinion 
from  OGC  is  recommended  if  there  is 
doubt  as  to  whether  a  specific  ser\'ice 
falls  within  one  of  the  broad  categories. 
In  those  situations,  a  corporate  that  does 
not  consult  with  OGC  runs  the  risk  of 
engaging  in  an  impermissible  activity 
and  being  subject  to  supervisory  action. 
Six  commenters  objected  to  or  requested 
clarification  on  the  applicability  of  this 
provision  to  state-chartered  corporates. 
The  commenters  sugpest  that,  at  a 
minimum,  since  a  st    e-chartered 
corporate's  authority  .o  engage  in  an 
activity  is  derived  from  its  state  statute 
and  not  the  FCU  Act,  the  appropriate 
approach  for  state  charters  is  to  request 
a  waiver,  rather  than  a  rule  change,  to 
add  an  activity  that  may  be 
impermissible  for  federal  corporates. 
The  Board  would  then  base  its  decision 
to  grant  or  deny  the  waiver  on  any 
safety  and  soundness  concerns  it  has 
with  the  proposed  activity.  The  Board 
agrees  with  the  commenters  and  is 
revising  the  final  rule  to  reflect  a  waiver 
process  for  state-chartered  corporates. 

The  revised  proposal  deleted  the 
requirement  that  services  to  nonmember 
natural  person  credit  unions  through  a 
correspondent  services  agreement  could 
only  be  provided  to  those  natural  person 
credit  unions'  branch  offices  in  the 
corporate's  geographic  field  of 
membership.  In  addition,  the  revised 
proposal  clarified  that  a  correspondent 
services  agreement  is  an  agreement 
between  two  corporates  for  one  of  the 
corporates  to  provide  services  to  the 
members  of  the  other.  One  commenter 
reiterated  its  objection  to  the 
clarification  that  correspondent  ser\ices 
can  only  be  provided  through  an 
agreement  with  another  corporate  credit 
union.  The  Board  remains  committed  to 
the  fundamental  principle  that  credit 
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unions,  including  corporates,  are 
formed  to  -ierve  their  members  and  is 
adopting  the  requirements  in  the  revised 
proposal  for  correspondent  services  in 
the  final  rule. 

The  revised  proposal  also  moved  the 
current  prohibition  on  the  purchase  of 

mortgage  servicing  rights"  from  the 
investment  section  to  this  section  and 
renamed  it  "loan  servicing  rights."  The 
Board  has  reconsidered  removing  this 
prohibition  from  the  investment  section. 
The  Board  will  retain  the  prohibition  in 
the  investment  section  to  clarify  that 
this  is  not  a  permissible  investment.  It 
will  also  include  the  prohibition  in  this 
section.  Although  this  activity  is  a 
permissible  service  for  natural  person 
credit  unions  under  limited 
circumstances,  the  Board  has  safety  and 
soundness  concerns  with  corporates 
engaging  in  this  activity,  and  will 
continue  to  prohibit  this  service  for 
corporates. 

One  commenter  suggested  clarifying 
that  the  prohibition  on  the  purchase  of 
loan  servicing  rights  does  not  apply  if  a 
corporate  has  the  authority  to  purchase 
loans  and  the  purchase  of  servicing 
rights  are  in  conjunction  with  that 
purcha.se  The  Board  agrees  that  the 
purchase  of  servicing  rights  in 
conjunction  with  the  purchase  of  a  loan 
is  not  prohibited. 

Fixed  Assets.  Section  704  13 

The  revised  proposal  eliminated  this 
section.  No  commenters  commented  on 
this  change.  Therefore,  the  revised 
proposal  reflects  this  change. 

Representation.  Section  704.14 

The  revised  proposal  clarified  the 
meaning  of  the  term  "credit  union  •      le 
association"  in  *?  704.14(a)  by  addin^,  n 
the  regulation  the  definition  of  "credi 
union  trade  association"  that  was  in  the 
preamble  to  the  prior  final  rule.  .5M  FK 
59357.  59358.  November  17,  1994.  The 
thirteen  commenters  that  commented  on 
this  clarification  objected  to  adding  a 
definition  of  "credit  union  trade 
association."  The  commenters 
erroneouslv  perceived  this  as  a  change 
and  stated  that  it  unnecessarily  limited 
the  pool  of  qualified  applicants  and  is 
not  needed  in  light  of  the  recusal 
provisions  in  §  704.14(d).  The 
commenters  stated  that  the  restrictive 
definition  ignores  the  reality  that 
natural  person  CEOs  on  corporate 
boards  are  often  the  most  active  in  the 
credit  union  community  serving 
multiple  roles  at  the  chapter,  league  and 
national  level.  Several  of  these 
commenters  suggested  amending  the 
definition  so  that  it  is  not  so  limiting. 
They  suggested  only  including  the  state 
credit  union  leagues  of  the  state  in 


which  the  corporate  is  headquartered. 
One  commenter  fails  to  see  how  loyalty 
is  divided  if  the  chair  serves  on  the 
board  nf  an  affinity  group  such  as  a 
defense,  automotive  or  educational 
trade  association.  This  commenter 
suggests  onlv  prohibiting  state  or  multi- 
state  leagues. 

The  Board  continues  to  believe  that 
the  (  hairman  of  the  board  of  a  corporate 
should  not  serve  simultaneously  as  an 
officer,  director  or  employee  of  a 
national  credit  union  trade  association. 
As  the  Board  stated  when  this  provision 
was  originally  drafted,  "the  chair  should 
be  an  individual  whose  loyalty  is  in  no 
wav  divided  between  the  corporate 
crt'dit  union  and  a  trade  association."  59 
FR  59357.  59358.  November  17.  1994 
(emphasis  added).  The  Board,  however, 
agrees  that  the  definition  is  broader  than 
is  necessarv  to  accomplish  its  objective 
of  having  a  chair  "whose  loyalty  is  in 
no  way  divided"  and  is  deleting  from 
the  prohibition  "and  their  affiliates  and 
service  organizations,  and  local,  state, 
and  national  special  interest  credit 
union  associations  and  organizations." 

The  revised  proposal  amended  the 
requirement  in  ^  704.14(a)  that  both 
federal  and  state-chartered  corporates 
complv  with  federal  corporate  bylaws 
governing  election  procedures.  All 
corporates  will  have  to  comply  with 
«)  704.14(a)  governing  election 
procedures  but  state-chartered 
corporates  will  not  have  to  comply  with 
federal  corporate  bylaws.  No 
commenters  commented  on  this 
amendment.  The  Board  is  retaining  this 
change  in  the  final  rule. 

Wholesale  Corporate  Credit  Unions, 
Section  7U4.19 

The  revised  proposed  rule  eliminated 
the  proposed  1  percent  minimum  RUDE 
ratio  requirement  and  replaced  it  with 
an  earnings  retention  requirement  when 
the  retained  earnings  ratio  falls  below  1 
percent. 

Three  commenters  addressed  the 
earnings  retention  requirement.  One 
commenter  disagreed  with  the  proposal 
stating  despite  the  two-tier  corporate 
structure,  the  earnings  retention 
requirement  should  be  the  same  as 
established  for  retail  corporates.  This 
commenter  is  concerned  with  the 
potential  for  a  significant  financial  crisis 
in  the  credit  union  industry  if  a 
wholesale  corporate  fails.  The  Board 
remains  convinced  a  separate  wholesale 
corporate  earnings  retention 
requirement  is  appropriate  based  upon 
the  i:orporate  system's  tiered  capital 
structure. 

One  commenter  expressed  concern 
with  the  earnings  retention  requirement 
being  met  by  either  the  current  month 


or  rolling  3-month  calculation.  This 
commenter  believes  wholesale 
corporates  should  be  permitted  to  meet 
the  earnings  retention  requirement 
based  on  a  rolling  '12-month  average  as 
presently  permitted  for  reserve  transfers. 
The  Board  believes  sufficient  flexibility 
for  meeting  the  earnings  retention 
requirement  exists  by  using  either  the 
current  month  or  rolling  3-month 
calculation.  The  Board  notes  the  OCCU 
Director  may  approve  a  decrease  in  the 
earnings  retention  amount  in  the  rare 
event  a  lesser  amount  is  necessary-  to 
avoid  a  significant  adverse  impact  upon 
a  wholesale  corporate. 

One  commenter  stated  the  .15  percent 
per  annum  earnings  retention 
requirement  when  the  retained  earnings 
ratio  is  less  than  1  percent  and  the  core 
capital  ratio  is  less  than  3  percent 
neither  considers  the  tiering  of  reserves 
in  the  corporate  system  nor  the  narrow 
margins  necessary  for  a  wholesale 
corporate  to  offer  competitive 
investment  products.  This  commenter 
believes  the  earnings  retention  factor 
should  be  .10  percent  per  annum  when 
the  retained  earnings  ratio  is  less  than 
1  percent  and  the  core  capital  ratio  is 
less  than  3  percent.  The  Board  is  not 
persuaded  bv  this  argument.  The  Board 
considers  wholesale  corporates  subject 
to  .15  percent  per  annum  earnings 
retention  requirement  to  be  thinly 
capitalized.  The  Board  believes 
wholesale  corporates  have  numerous 
options  available  to  reduce  the  earnings 
retention  requirement  if  the  .15  percent 
per  annum  earnings  retention 
requirement  is  too  onerous.  For 
example,  wholesale  corporates  can  issue 
additional  PIC  to  increase  the  core 
capital  ratio  to  at  least  3  percent  or  they 
can  use  off  balance  sheet  activities  to 
shrink  their  balance  sheet. 

Two  commenters  disagreed  with  the 
pavment  of  dividend  language  in 
revised  proposed  §  704.19(b)(5)  for 
many  of  the  same  reasons  commenters 
opposed  the  language  contained  in 
revised  proposed  §  704.3(i)(5)  for  retail 
corporates.  One  commenter 
recommended  substituting  a  notification 
provision  for  the  current  language.  The 
Board  agrees  and,  for  the  reasons  stated 
in  §  704.3,  the  final  rule  replaces  the 
limitations  on  the  payment  of  dividends 
with  notification  and  restoration  plan 
requirements. 

Appendix  A  to  Part  704 — Model  Forms 
The  revised  proposal  added  language 
to  the  model  forms  to  clarify  the 
treatment  of  MC  and  PIC  in  the  event  of 
the  merger,  liquidation,  or  charter 
conversion  of  a  member  credit  union  or 
the  corporate  credit  union.  Six 
commenters  raised  objections  to  the 
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proposed  clarifications.  The 
commenters  expressed  concern  that  the 
additional  requirements,  rather  than 
being  a  clarification  to  the  existing 
language,  alter  the  contractual 
agreement  between  the  corporate  and  its 
members.  A  number  of  commenters  also 
noted  the  additional  language  might 
create  potential  legal,  regulatory,  and 
operational  problems.  One  commenter 
recommended  leaving  the  added 
language  in  Appendix  A  and  making  the 
additional  disclosure  voluntary.  Several 
commenters  noted  that  natural  person 
credit  unions  are  not  bound  by  part  704, 
nor  is  a  continuing  entity  in  the  event 
of  a  charter  conversion.  Further,  the 
commenters  contended  that,  in  the  case 
of  a  liquidation  or  charter  conversion, 
the  member  holding  the  MC  or  PIC 
account  ceases  to  exist.  As  the  entity  no 
longer  exists,  its  membership 
automatically  terminates  and  its  shares, 
including  MC  and  PIC,  should  be  paid 
out  in  accordance  with  applicable  law. 
The  commenters  argued  the  model 
forms  conflict  with  the  Corporate 
Federal  Credit  Union  Bylaws,  and  they 
may  also  conflict  with  applicable  state 
laws  for  state-chartered  credit  unions. 
Several  commenters  indicated  the 
existing  language  was  adequate  and  it 
should  be  left  up  to  each  corporate  to 
determine  how  to  handle  MC  in  the 
event  of  a  merger,  liquidation,  or  charter 
conversion  based  on  its  own  capital 
memagement  plan  and  applicable  laws 
and  regulations. 

The  Board  does  not  believe  the 
language  added  to  Appendix  A  and  to 
the  requirements  for  MC  in  §  704.3(b)(3) 
create  any  additional  legal,  regulatory, 
or  operational  problems.  The  current 
regulation  requires  all  MC  accounts  to 
have  a  minimum  three-year  notice.  1 2 
CFR  704.2.  The  regulation  does  not 
provide  any  exceptions  to  the  three-year 
notice  requirement.  The  clarifying 
language  has  been  added  because  OCCU 
has  received  inquiries  as  to  how  to 
handle  MC  in  the  event  of  merger, 
liquidation  or  charter  conversion. 

In  the  event  of  a  merger,  the  existence 
of  the  MC  should  be  identified  as  part 
of  the  due  diligence  process.  The 
continuing  credit  union  has  the  right  to 
put  the  MC  on  notice.  If  the  continuing 
credit  union  is  a  member  of  the 
corporate,  an  adjusted  balance  account 
may  be  adjusted  at  the  next  adjustment 
period.  If  the  account  is  not  an  adjusted 
balance  accoimt,  the  continuing  credit 
union  would  not  be  in  violation  of 
§  703.100,  as  that  section  specifically 
states  the  measiu*  is  assets  "at  the  time 
of  purchase"  of  the  MC.  In  the  event  of 
a  charter  conversion,  as  with  a  merger, 
the  existence  and  requirements  of  the 
MC  should  be  identified  during  the  due 


diligence  leading  up  to  a  charter 
conversion.  The  new  entity  may  place 
the  MC  on  notice  and  collect  the  funds 
at  the  end  of  the  three-year  notice 
period.  In  the  event  of  a  liquidation,  the 
Liquidating  Agent  may  submit  a  request 
to  the  OCCU  Director  to  allow  the 
corporate  to  release  the  funds  before  the 
end  of  the  three-year  notice  period. 

The  existing  regulation  is  ver>' 
specific  that  the  only  means  by  which 
a  credit  union  may  obtain  its  funds  in 
an  MC  account  is  after  the  three-year 
notice  or  if  it  sells  it  to  another  credit 
union  with  the  concurrence  of  the 
corporate.  12  CFR  704.2.  The  language 
was  drafted  to  provide  as  much 
"permanence"  to  the  three-year 
accoimts  as  possible  so  they  could  be 
considered  as  capital.  The  regulatory 
requirements  in  the  corporate  rule  and 
the  contractual  provisions  of  the  MC 
concerning  the  three-year  notice 
requirement  do  not  conflict  with  the 
general  provision  in  the  Corporate 
Federal  Credit  Union  Bylaws  governing 
withdrawal  of  shares.  Article  III,  Section 
5  of  the  bylaws  states  a  corporates 
board  may  not  require  a  member  to  give 
more  than  60  days  notice  of  intent  to 
withdraw.  This  general  withdrawal 
provision  is  not  intended  to  apply  to 
accounts  that  the  member  is 
contractually  obligated  to  maintain  for  a 
period  in  excess  of  60  days.  Based  on 
the  requirements  of  current  §  704.2, 
there  should  be  no  outstanding  MC  with 
conditions  that  would  cause  legal, 
regulatory,  or  operational  concerns  due 
to  the  addition  of  the  clarifying 
language. 

One  commenter  suggested  revising 
the  wording  of  §  704.3(b)(5)  by  changing 
the  words  "credit  union"  to  "another 
member"  to  permit  one  member  of  the 
corporate  to  sell  its  MC  to  another 
member  rather  than  only  to  a  credit 
union  in  the  corporate's  field  of 
membership.  The  Board  concurs  with 
the  recommendation  and  has  adopted 
this  change  in  the  final  rule. 

Appendix  B  to  Part  704 — Expanded 
Authorities  and  Requirements 

In  the  revised  proposed  rule  the  Board 
proposed  changes  to:  expand 
permissible  credit  ratings  on 
investments;  permit  corporates  that  pre- 
commit  to  a  higher  level  of  capital  the 
option  of  a  higher  level  of  interest  rate 
risk;  ease  the  requirements  for 
corporates  to  participate  in  risk 
reducing  derivative  activities;  and 
permit  corporates  to  participate  in  loan 
participations  with  natural  person  credit 
unions.  In  addition,  the  revised 
proposal  eliminated  the  proposed 
requirement  for  corporates  to  update  the 
self  assessment  plan  originally 


submitted  for  expanded  authority.  No 
comments  were  received  objecting  to 
the  removal  of  this  requirement  and  it 
is  retained  as  proposed. 

Base-Plus 

In  the  revised  proposed  rule,  the 
Board  proposed  a  maximum  NE\^ 
decline  of  20  percent.  Several 
commenters  believed  the  limit  should 
remain  at  its  current  25  percent  level, 
and  one  commenter  believed  the  level 
should  be  decreased.  The  Board  remains 
convinced  that  the  proposed  level  is 
appropriate  given  the  requirement  of 
monthly  NEV  analysis.  The  Board  is 
adopting  the  limits  from  the  revised 
proposed  rule. 

Parts  I  and  II 

In  the  revised  proposed  rule,  the 
Board  proposed  NEV  decline  limits 
based  on  capital  levels.  Several 
commenters  opposed  the  proposed 
limits  recommending  the  limits  remain 
at  current  levels,  and  one  commenter 
recommended  lower  levels.  The  Board 
has  greater  confidence  in  the  ability  of 
the  corporate  credit  unions  to  model 
their  balance  sheets  accurately; 
therefore,  the  limits  were  proposed  at 
levels  where  the  corporates  can  manage 
their  balance  sheets  without  taking 
excessive  levels  of  risk.  The  Board  was 
not  convinced  to  change  the  levels 
either  up  or  down;  therefore,  the  Board 
is  adopting  the  limits  from  the  revised 
proposed  rule. 

Tne  Board  will  permit  any  corporate 
currently  approved  for  Part  I  or  Part  II 
Expanded  Author     es  to  request  to 
lower  its  NEV  dr    .ne  limit  in 
conjunction  wit    a  request  to  lower  its 
minimum  capital  requirement  from  5  or 
6  percent,  respectively. 

In  the  revised  proposed  rule,  the 
Board  proposed  limits  for  the  aggregate 
credit  exposure  to  a  single  obligor  at  50 
percent  of  capital.  Several  commenters 
objected  that  the  50  percent  of  capital 
general  concentration  limit  was  too 
restrictive,  particularly  for  corporates 
with  expanded  authorities.  The 
commenters  recommended  increasing 
concentration  limits  to  100  percent, 
particularly  for  long-term  instruments 
rated  not  lower  than  AA-  and  short- 
term  investments  rated  no  lower  than 
A-1.  The  Board  continues  to  believe 
this  limit  is  the  most  credit  exposure  a 
corporate  should  prudently  take  in 
investment  quality  investments. 

In  the  revised  proposed  rule,  the 
Board  established  a  300  percent  of 
capital  limit  for  Part  I,  and  400  percent 
limit  for  Part  II  on  aggregate  investments 
in  repurchase  and  securities  lending 
agreements  with  any  one  counterparty. 
Several  commenters  objected  to  the 
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limits  stating  that  these  levels  will 
significantly  reduce  their  existing  limits 
The  Board  continues  to  believe  the 
proposed  levels  are  prudent  given  the 
secured  nature  of  the  activity  and  the 
increased  requirements  for  credit 
analvsis  for  Part  I  and  II  corporates: 
however,  the  Board  believes  increasing 
the  limits  beyond  those  proposed  would 
raise  safetv  and  soundness  concerns 
The  Board  is  adopting  the  limits  as 
proposed  in  the  revised  proposed  rule 

In  the  revised  proposed  rule,  the 
Board  tied  minimum  capital  ratings  of 
short-term  investments  to  a  minimum 
issuer  long-term  rating.  One  commenter 
contended  that  the  requirement  tying 
short-term  and  long-term  ratings 
together  is  not  representative  of  credit 
risks  in  the  marketplace  because  long- 
term  and  short-term  credit  ratings 
should  be  assessed  independently.  The 
Board  remains  convinced  that  the 
overall  credit  quality  of  the  issuer  must 
fall  within  the  limits  of  this  rule  and  is 
adopting  the  proposed  requirements. 

Part  II 

The  Board  proposed  lowering  the 
minimum  credit  rating  requirement  for 
a  long-term  investment  (ini  luding  asset- 
backed  securities)  to  BBB  (flat)  Three 
commenters  recommended  that  BBB 
(flat)  concentration  limit  be  reduced  to 
2.5  percent  and  the  concentration  limit 
for  AAA  rated  investments  be  increased 
to  100  percent  of  total  capital.  One 
commenter  recommended  the 
concentration  limit  for  AAA  rated 
investments  be  set  at  75  percent  for  Part 
I  and  100  percent  for  Part  II.  One 
commenter  stated  that  corporates  with 
higher  levels  of  expanded  authority 
have  demonstrated  the  ability  to  manage 
the  risks  inherent  in  these  lower  rated 
instruments  The  commenter  also  noted 
that  corporates  are  in  the  business  of 
managing  risk.  One  commenter  was 
opposed  to  permitting  any  investment 
in  BBB  (flat)  rated  securities.  Based  on 
the  comments  and  further  analvsis  of 
the  risk,  the  Board  believes  the  limit  for 
BBB+  and  BBB  (flat)  rated  instruments 
with  Part  II  authority  should  be  reduced 
from  the  revised  proposed  rule  level  of 
50  percent  to  25  percent  of  capital.  The 
Board  agrees  with  the  commenters  that 
corporates  with  Part  I  or  II  authority  do 
have  additional  credit  monitoring 
capabilities  allowing  them  to  move 
down  the  credit  scale  and  this  authority 
requires  the  additional  infrastructure 
stipulated  in  this  rule  and  its 
appendixes. 

Part  III 

In  response  to  the  proposed  rule, 
several  commenters  noted  that  Part  III 
granted  preference  to  foreign  banks  over 


other  foreign  counterparties.  The 
revised  proposal  permitted  corporates  to 
purchase  investments  from  any 
approved  entity  with  an  acceptable 
NR.SRO  rating  within  a  country-  with  an 
acceptable  country  rating.  This  change 
allowed  corporates  greater  flexibility  in 
managing  their  investments.  No 
comments  were  received  and  the  Board 
is  adopting  this  change  as  proposed. 

In  addition,  the  revised  proposal 
incorporated  the  changes  from  the 
proposed  rule.  No  comments  were 
received  and.  for  thfc  reasons  stated  in 
the  revised  proposal,  the  Board  is 
adopting  these  changes  as  proposed.  67 
FR  at  44283. 

Part  IV 

Part  IV  expanded  authorities  have 
been  restructured  to  provide  more 
flexibilitv  among  corporates  seeking  to 
use  derivatives  to  reduce  risk.  The 
current  rule  requires  corporates  to  have 
either  Part  I  or  II  expanded  authorities 
to  qualify  for  Part  IV.  The  proposal 
removed  this  requirement.  The  Board 
believes  that  all  corporates 
demonstrating  and  possessing  the 
resources,  knowledge,  systems,  and 
procedures  necessary  to  measure, 
mimitor,  and  control  the  risks  associated 
with  derivative  transactions  should  be 
permitted  to  use  these  powers.  As  with 
,ill  expanded  authorities,  the  corporate 
in  its  application  must  detail  the 
specific  types  of  derivatives  they  may 
utilize  The  Board  believes  that 
derivative  transactions,  used  properly, 
reduct!  risk  to  the  institution  and  its 
members. 

In  the  revised  proposed  rule,  the 
Board  broadened  the  authority  of 
corporates  to  enter  info  derivative 
transactions  by  adding  government 
sponsored  enterprises,  member  credit 
unions,  and  entities  fully  guaranteed  by 
an  entitv  with  a  minimum  permissible 
rating  for  a  comparable  term  investment. 
No  negative  comments  were  received, 
and  the  Board  is  adopting  this  change  as 
proposed. 

Several  commenters  noted  that  the 
revised  proposed  rule  should  state  that 
Part  III  expanded  authority  was  required 
for  a  corporate  to  enter  into  derivative 
contracts  with  a  foreign  counterparty. 
The  Board  has  amended  Part  IV  to 
clarify  this 

In  the  revised  proposed  rule,  Part  IV 
(b)(1)  detailed  the  requirements  for 
counterparty  credit  ratings.  Several 
commenters  noted  in  their  comments  on 
t?  704. 10  that  derivatives  are  not 
investments;  therefore  Section  704.10 
should  not  apply.  As  previously  stated, 
the  Board  has  consistently  interpreted 
derivatives  as  investments  for  purposes 
of  parts  703  and  704.  In  addition,  the 


Board  believes  that  without  credit 
mitigation  within  the  contract,  these 
instruments  may  present  excessive 
levels  of  credit  risk  if  a  counterparty  is 
downgraded.  Therefore,  Part  IV  is 
amended  to  clarify  that  compliance  with 
«?  704.10  is  required  if  the  counterparty 
is  downgraded  below  permissible  levels. 

Delegations  of  Authority 

Although  not  in  the  initial  proposed 
rule,  the  Board,  in  an  effort  to 
streamline  the  regulatory  approval 
process,  has  delegated  to  the  OCCU 
Director  in  the  revised  proposal,  the 
authority  to  act  on  its  behalf  in 
§§  704.3'(e),  (g)  and  (i):  704.8(e);  704.10; 
704.15;  and  704.19(b). 

Technical  Correction 

The  Board  has  revised  the  wording  in 
§  704.18(e)  to  conform  to  the  new 
terminology  in  part  704. 

C.  Regulatory  Procedures 

Regulatory-  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
entities  (those  under  $1  million  in 
assets).  The  rule  only  applies  to 
corporates.  all  of  which  have  assets  well 
in  excess  of  SI  million.  The  final 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  and, 
therefore,  a  regulatory  flexibility 
analvsis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the  final 
regulation  does  not  increase  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and 
Budget.  NCUA  currently  has  OMB 
clearance  for  part  704 's  collection 
requirements  (OMB  No.  3133-0129). 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
state  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
voluntarily  complies  with  the  executive 
order.  The  executive  order  states  that: 
"National  action  limiting  the 
policymaking  discretion  of  the  states 
shall  be  taken  only  where  there  is 
constitutional  and  statutory  authority 
for  the  action  and  the  national  activity 
is  appropriate  in  light  of  the  presence  of 
a  problem  of  national  significance."  The 
risk  of  loss  to  federally  insured  credit 
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unions  and  the  NCUSIF  caused  by 
actions  of  corporates  are  concerns  of 
national  scope.  The  final  rule  will  help 
assure  that  proper  safeguards  are  in 
place  to  ensure  the  safety  and 
soundness  of  corporates. 

The  rule  applies  to  all  corporates  that 
accept  funds  from  federally  insured 
credit  unions.  NCUA  believes  that  the 
protection  of  such  credit  unions,  and 
ultimately  the  NCUSIF,  warrants 
application  of  the  proposed  rule  to  all 
corporates,  including  nonfederally 
insured.  The  rule  does  not  impose 
additional  costs  or  burdens  on  the  states 
or  affect  the  states'  ability  to  discharge 
traditional  state  government  functions. 
NCUA  has  determined  that  this  rule 
may  have  an  occasional  direct  effect  on 
the  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  However,  the 
potential  risk  to  the  NCUSIF  without  the 
final  changes  justifies  them. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
rule  will  not  affect  family  well-being 
within  the  meaning  of  section  654  of  the 
Treasury  and  General  Government 
Appropriations  Act,  1999,  Pub.  L.  105- 
277.  112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  The 
regulatory  change  is  understandable  and 
imposes  minimal  regulatory  burden. 
NCUA  requested  comments  on  whether 
the  proposed  rule  was  understandable 
and  minimally  intrusive  if  implemented 
as  proposed.  No  comments  were 
received. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  is  reviewing  whether  this  rule  is 
a  major  rule  for  purposes  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

List  of  Subjects 

12  CFR  Part  703 
Credit  unions.  Investments. 


12  CFR  Part  704 

Credit  unions,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Bv  the  National  Credit  Union 
.Administration  Board  on  October  17.  2002. 

Becky  Baker, 

Secretan'  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
parts  703  and  704  as  follows: 

PART  703— INVESTMENT  AND 
DEPOSIT  ACTIVITIES 

1.  The  authority  citation  for  part  703 
continues  to  read  as  follows: 

Authority:  12  tl.S.C.  1757(7).  17,t7(8).  and 
17.57(15). 

2.  Amend  §  703.100  paragraph  (c)  by 
revising  the  second  and  third  sentences 
and  adding  a  fourth  sentence  to  read  as 
follows: 

§703.100    What  investments  and 
investment  activities  are  permissible  for 
me? 

***** 

(c)  *   *   *  Your  aggregate  amount  of 
paid-in  capital  and  membership  capital 
in  one-corporate  credit  union  is  limited 
to  two  percent  of  your  assets  measured 
at  the  time  of  investment  or  adjustment. 
Your  aggregate  amount  of  paid-in 
capital  and  membership  capital  in  all 
corporate  credit  unions  is  limited  to 
four  percent  of  your  assets  measured  at 
the  time  of  investment  or  adjustment. 
Paid-in  capital  and  membership  capital 
are  defined  in  part  704  of  this  chapter. 


PART  704— CORPORATE  CREDIT 
UNIONS 

3.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authority:  12  T.S.C.  17H2.  17fifi(a).  1781, 
and  1789. 

4.  Amend  §  704.2  as  follows: 

a.  Remove  the  definition  of 
"commercial  mortgage  related  security, 
"correspondent  ser\'ices".  "credit 
enhancement",  "dealer  bid  indication", 
"expected  maturity",  "industry 
recognized  information  provider",  "long 
term  investment" .  " market  price" . 
"matched",  "member paid-in  capital", 
"mortgage  servicing",  "net  interest 
income",  "non  member  paid-in 
capital",  "non  secured  obligation", 
"prepayment  model",  "real  estate 
mortgage  investment  conduit  (REMICj". 
"reserve  ratio",  "reserves  and  undivided 
earnings",  "short-term  investment" .  and 
"trade  association"; 

b.  Revise  the  definitions  of  "capital", 
"collateralized  mortgage  obligation 
(CMOf,  "fair  value",  "forward 


settlement",  "membership  capital", 
"mortgage  related  security",  "paid-m 
capital",  "regular-way  settlement", 
"repurchase  transaction" .  and  "residual 
interest": 

c.  Amend  the  definitions  of  "asset- 
backed  security"  by  revising  the 
definition  heading  and  the  last  sentence, 
and  "net  economic  value  l\'EVI"  by 
revising  the  second  and  third  sentences: 
and 

d.  Add  new  definitions  for  "core 
capital",  "core  capital  ratio" .  "limited 
liquidity  investment",  "obligor", 
"quoted  market  price",  "retained 
earnings",  and  "retained  earnings 
ratio". 

§704.2    Definitions. 

***** 

Asset-backed  security  I ABSI  *    *    * 
This  definition  excludes  mortgage 
related  securities. 

Capital  means  the  sum  of  a  corporate 
credit  union's  retained  earnings,  paid-in 
capital,  and  membership  capital. 
***** 

Collateralized  mortgage  obligation 
(CMOI  means  a  multi-class  mortgage 
related  security. 

Core  capital  means  the  corporate 
credit  union's  retained  earnings  and 
paid-in  capital. 

Core  capital  ratio  means  the  corporate 
credit  union's  core  capital  divided  by  its 
moving  daily  average  net  assets. 
***** 

Fair  value  means  the  amount  at  which 
an  instrument  could  be  exchanged  in  a 
current,  arms-length  transaction 
between  willing  parties,  as  opposed  to 
a  forced  or  liquidation  sale.  Quoted 
market  prices  in  active  markets  are  the 
best  evidence  of  fair  value.  If  a  quoted 
market  price  in  an  active  market  is  not 
available,  fair  value  may  be  estimated 
using  a  valuation  technique  that  is 
reasonable  and  supportable,  a  (juoted 
market  price  in  an  active  market  for  a 
similar  instrument,  or  a  current 
appraised  value.  Examples  of  valuation 
techniques  include  the  present  value  of 
estimated  future  cash  flows,  option- 
pricing  models,  and  option-adjusted 
spread  models.  Valuation  techniques 
should  incorporate  assumptions  that 
market  participants  would  use  in  their 
estimates  of  values,  future  revenues,  and 
future  expenses,  including  assumptions 
about  interest  rates,  default, 
prepayment,  and  volatility. 
***** 

Fon\-ard  settlement  of  a  transaction 
means  settlement  on  a  date  later  than 
regular-way  settlement. 


65652  Federal  Register/ Vol.  67.  No.  207 /Friday.  October  25,  2002 /Rules  and  Regulations 


Limited  liquidity  investment  means  a 
private  placement  or  funding  agreement. 
***** 

Membership  capital  means  funds 
contributed  by  members  that:  are 
adjustable  balance  with  a  minimum 
withdrawal  notice  of  3  years  or  are  term 
certificates  with  a  minimum  term  of  3 
years;  are  available  to  cover  losses  that 
exceed  retained  earnings  and  paid-in 
capital;  are  not  insured  by  the  NCUSIF 
or  other  share  or  deposit  insurers:  and 
cannot  be  pledged  against  borrowings. 

Mortgage  related  security  means  a 
security  as  defined  in  section  3(a)(41)  of 
the  Securities  Exchange  Act  of  1934.15 
C.S.C.  78c(a)(41).  eg.,  a  privately-issued 
security  backed  by  mortgages  secured  by 
real  estate  upon  which  is  located  a 
dwelling,  mixed  residential  and 
commercial  structure,  residential 
manufactured  home,  or  commercial 
structure  that  is  rated  in  one  of  the  two 
highest  rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
organization. 
»         •         *         »         • 

\'et  economic  value  l\EVI  *    *    *  All 
fair  value  calculations  must  include  the 
value  of  forward  settlements  and 
embedded  options.  The  amortized 
portion  of  membership  capital  and  paid- 
in  capital,  which  do  not  qualify-  as 
capital,  are  treated  as  liabilities  for 
purposes  of  this  calculation  *   *   * 

Obligor  means  the  primary  party 
obligated  to  repav  an  investment,  eg  . 
the  issuer  of  a  security,  the  taker  of  a 
deposit,  or  the  borrower  of  funds  in  a 
federal  funds  transaction  Obligor  does 
not  include  an  originator  of  receivables 
underlying  an  asset-backed  security,  the 
servicer  of  such  receivables,  or  an 
insurer  of  an  investment. 

•  •         *         •         « 

Paid-in  capital  means  accounts  or 
other  interests  of  a  corporate  credit 
union  that:  are  perpetual,  nun- 
cumulative  dividend  accounts;  are 
available  to  cover  losses  that  exceed 
retained  earnings;  are  not  insured  by  the 
NCUSIF  or  other  share  or  deposit 
insurers;  and  cannot  be  pledged  against 
borrowings. 

•  *         •         *         • 

Quoted  market  price  means  a  recent 
sales  price  or  a  price  based  on  current 
bid  and  asked  quotations. 

Regular-way  settlement  means 
delivery  of  a  security  from  a  seller  to  a 
buyer  within  the  time  frame  that  the 
securities  industry  has  established  for 
immediate  delivery  of  that  type  of 
security.  For  example,  regular-way 
settlement  of  a  Treasury  security 
includes  settlement  on  the  trade  date 
("cash"),  the  business  day  following  the 
trade  date  ("regular  way"),  and  the 


second  business  day  following  the  trade 
date  ("skip  day"). 

Repurchase  tninsaction  means  a 
transaction  in  which  a  corporate  credit 
union  agrees  to  purchase  a  security  from 
a  counterparty  and  to  resell  the  same  or 
any  identical  security  to  that 
counterparty  at  a  specified  future  date 
and  at  a  specified  price. 
•         •         *         *         • 

Residual  interest  means  the  remainder 
cash  flows  from  a  CMO  or  ABS 
transaction  after  payments  due 
bondholders  and  trust  administrative 
expenses  have  been  satisfied. 

Retained  earnings  means  the  total  of 
th'  corporate  credit  unions  undivided 
earnings,  reserves,  and  any  other 
appropriations  designated  by 
management  or  regulatory  authorities. 
For  purposes  of  this  regulation,  retained 
earnings  does  not  include  the  allowance 
for  loan  and  lease  losses  account, 
accumulated  unrealized  gains  and 
losses  on  available  for  sale  securities,  or 
other  comprehensive  income  items. 

Retained  earnings  ratio  means  the 
corporate  credit  union's  retained 
earnings  divided  by  its  moving  daily 
average  net  assets. 
***** 

5.  Amend  §704.3  as  follows: 

a.  Amend  paragraph  (a)  by  revising 
the  paragraph  heading; 

b.  Redesignate  paragraphs  (d)  through 
Ig)  as  paragraphs  (e)  through  (h)  and 
paragraph  (b)  as  paragraph  (d); 

c.  Remove  paragraph  (c); 

d.  Add  paragraphs  (b).  (c).  and  (i);  and 

e.  Revise  redesignated  paragraphs  (e) 
h>?ading.  (e)(1)  introductory  text,  (e)(2) 
and(e)(3)(iii)and(f). 

§  704.3    Corporate  credit  union  capital. 

(a)  Capital  plan   *    *    * 

(b)  Requirements  for  membership 
capital — (1)  Form  Membership  capital 
funds  may  be  in  the  form  of  a  term 
certificate  or  an  adjusted  balance 
account. 

(2)  Disclosure.  The  terms  and 
conditions  of  a  membership  capital 
account  must  be  disclosed  to  the 
recorded  owner  of  the  account  at  the 
time  the  account  is  opened  and  at  least 
annually  thereafter. 

(i)  The  initial  disclosure  must  be 
signed  by  either  all  of  the  directors  of 
the  member  credit  union  or,  if 
authorized  by  board  resolution,  the 
chair  and  secretary  of  the  board;  and 

(ii)  The  annual  disclosure  notice  must 
be  signed  by  the  chair  of  the  corporate 
credit  union.  The  chair  must  sign  a 
statement  that  certifies  that  the  notice 
has  been  sent  to  member  credit  unions 
with  membership  capital  accounts.  The 
certification  must  be  maintained  in  the 


corporate  credit  union's  files  and  be 
available  for  examiner  review. 

(3)  Three-year  remaining  maturity. 
When  a  membership  capital  account  has 
been  placed  on  notice  or  has  a 
remaining  maturity  of  less  than  three 
years,  the  amount  of  the  account  that 
can  be  considered  membership  capital 
is  reduced  by  a  constant  monthly 
amortization  that  ensures  membership 
capital  is  fully  amortized  one  year 
before  the  date  of  maturity  or  one  year 
before  the  end  of  the  notice  period.  The 
full  balance  of  a  membership  capital 
account  being  amortized,  not  just  the 
remaining  non-amortized  portion,  is 
available  to  absorb  losses  in  excess  of 
the  sum  of  retained  earnings  and  paid- 
in  capital  until  the  funds  are  released  by 
the  corporate  credit  union  at  the  time  of 
maturity  or  the  conclusion  of  the  notice 
period. 

(4)  Release.  Membership  capital  may 
not  be  released  due  solely  to  the  merger, 
charter  conversion  or  liquidation  of  a 
member  credit  union.  In  the  event  of  a 
merger,  the  membership  capital 
transfers  to  the  continuing  credit  union. 
In  the  event  of  a  charter  conversion,  the 
membership  capital  transfers  to  the  new 
institution.  In  the  event  of  liquidation, 
the  membership  capital  may  be  released 
to  facilitate  the  payout  of  shares  with 
the  prior  written  approval  of  the  OCCU 
Director. 

(5)  Sale.  A  member  may  sell  its 
membership  capital  to  another  member 
in  the  corporate  credit  union's  field  of 
membership,  subject  to  the  corporate 
credit  union's  approval. 

(6)  Liquidation.  In  the  eveot  of 
liquidation  of  a  corporate  credit  union, 
membership  capital  is  payable  only  after 
satisfaction  of  all  liabilities  of  the 
liquidation  estate,  including  uninsured 
share  obligations  to  shareholders  and 
the  National  Credit  Union  Share 
Insurance  Fund  (NCUSIF).  but 
excluding  paid-in  capital. 

(7)  Merger.  In  the  event  of  a  merger  of 
a  corporate  credit  union,  membership 
capital  transfers  to  the  continuing 
corporate  credit  union.  The  minimum 
three-year  notice  period  for  withdrawal 
of  membership  capital  remains  in  effect. 

(8)  Adjusted  balance  accounts: 
(i)  May  be  adjusted  no  more 

frequently  than  once  every  six  months; 
and 

(ii)  Must  be  adjusted  in  relation  to  a 
measure,  e.g.,  one  percent  of  a  member 
credit  union's  assets,  established  and 
disclosed  at  the  time  the  "account  is 
opened  without  regard  to  any  minimum 
withdrawal  period.  If  the  measure  is 
other  than  assets,  the  corporate  credit 
union  must  address  the  measure's 
permanency  characteristics  in  its  capital 
plan. 
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(ill)  Notice  ofwithdmwaL  Upon 
written  notice  of  intent  to  withdraw 
membership  capital,  the  balance  of  the 
accoimt  will  be  frozen  (no  further 
adjustments)  until  the  conclusion  of  the 
notice  period. 

(9)  Grandfathering.  Membership 
capital  issued  before  the  effective  date 
of  this  regulation  is  exempt  from  the 
limitaUon  of  §  704.3(b){8){i). 

(c)  Requirements  for  paid-in  capital— 
(1)  Disclosure.  The  terms  cuid  conditions 
of  any  paid-in  capital  instrument  must 
be  disclosed  to  the  recorded  owner  of 
the  instnunent  at  the  time  the 
instrument  is  created  and  must  be 
signed  by  either  all  of  the  directors  of 
the  member  credit  union  or,  if 
authorized  by  board  resolution,  the 
chair  and  secretary  of  the  board. 

(2)  Release.  Paid-in  capital  may  not  be 
released  due  solely  to  the  merger, 
charter  conversion  or  liquidation  of  a 
member  credit  union.  In  the  event  of  a 
merger,  the  paid-in  capital  transfers  to 
the  continuing  credit  union.  In  the  event 
of  a  charter  conversion,  the  paid-in 
capital  transfers  to  the  new  institution. 
In  the  event  of  liquidation,  the  paid-in 
capital  may  be  released  to  facilitate  the 
payout  of  shares  with  the  prior  written 
approval  of  the  OCCU  Director. 

(3)  Callability.  Paid-in  capital 
accounts  are  callable  on  a  pro-rata  basis 
across  an  issuance  class  only  at  the 
option  of  the  corporate  credit  union  and 
only  if  the  corporate  credit  union  meets 
its  minimum  level  of  required  capital 
and  NEV  ratios  after  the  funds  are 
called. 

(4)  Liquidation.  In  the  event  of 
liquidation  of  the  corporate  credit 
union,  paid-in  capital  is  payable  only 
after  satisfaction  of  all  liabilities  of  the 
liquidation  estate,  including  uninsured 
share  obligations  to  shareholders,  the 
NCUSIF,  and  membership  capital 
holders. 

(5)  Merger.  In  the  event  of  a  merger  of 
a  corporate  credit  union,  paid-in  capital 
shall  transfer  to  the  continuing 
corporate  credit  imion. 

(6)  Paid-in  capital.  Paid-in  capital 
includes  both  member  and  nonmember 
paid-in  capital. 

(i)  Member  paid-in  capital  means 
paid-in  capital  that  is  held  by  the 
corporate  credit  union's  members.  A 
corporate  credit  union  may  not 
condition  membership,  services,  or 
prices  for  services  on  a  credit  imion's 
owrnership  of  paid-in  capital. 

(ii)  Nonmember  paid-in  capital  means 
paid-in  capital  that  is  not  held  by  the 
corporate  credit  union's  members. 

(7)  Grandfathering.  A  corporate  credit 
union's  authority  to  include  paid-in 
capital  as  a  component  of  capital  is 
governed  by  the  regulation  in  effect  at 


the  time  the  paid-in  capital  was  issued. 
When  a  grandfathered  paid-in  capital 
instrument  has  a  remaining  maturity  of 
less  than  3  years,  the  amount  that  may 
be  considered  paid-in  capital  is  reduced 
by  a  constant  monthly  amortization  that 
ensiu-es  the  paid-in  capital  is  fully 
amortized  1  year  before  the  date  of 
maturity.  The  full  balance  of 
grandfathered  paid-in  capital  being 
amortized,  not  just  the  remaining  non- 
amortized  portion,  is  available  to  absorb 
losses  in  excess  of  retained  earnings 
until  the  funds  are  released  by  the 
corporate  credit  union  at  maturity. 
***** 

(e)  Individual  capital  ratio 
requirement — (1)  When  significant 
circumstances  or  events  warrant,  the 
OCCU  Director  may  require  a  different 
minimum  capital  ratio  for  an  individual 
corporate  credit  union  based  on  its 
circumstances.  Factors  that  may  warrant 
a  different  minimum  capital  ratio 
include,  but  are  not  limited  to: 
***** 

(2)  When  the  OCCU  Director 
determines  that  a  different  minimum 
capital  ratio  is  necessary  or  appropriate 
for  a  particular  corporate  credit  union, 
he  or  she  will  notify  the  corporate  credit 
union  in  writing  of  the  proposed  capital 
ratio  and  the  date  by  which  the  capital 
ratio  must  be  reached.  The  OCCU 
Director  also  will  provide  an 
explanation  of  why  the  proposed  capital 
ratio  is  considered  necessary  or 
appropriate. 

(3)  *    *    * 

(iii)  After  the  close  of  the  corporate 
credit  union's  response  period,  the 
OCCU  Director  will  decide,  based  on  a 
review  of  the  corporate  credit  union's 
response  and  other  information 
concerning  the  corporate  credit  union, 
whether  a  different  minimum  capital 
ratio  should  be  established  for  the 
corporate  credit  union  and,  if  so.  the 
capital  ratio  and  the  date  the 
requirement  must  be  reached.  The 
corporate  credit  union  will  be  notified 
of  the  decision  in  writing.  The  notice 
will  include  an  explanation  of  the 
decision,  except  for  a  decision  not  to 
establish  a  different  minimum  capital 
ratio  for  the  corporate  credit  union. 

(f)  Failure  to  maintain  minimum 
capital  ratio  requirement.  When  a 
corporate  credit  union's  capital  ratio 
falls  below  the  minimum  required  by 
paragraphs  (d)  or  (e)  of  this  section,  or 
Appendix  B  to  this  part,  as  applicable, 
operating  management  of  the  corporate 
credit  union  must  notify  its  board  of 
directors,  supervisory  committee,  and 
the  OCCU  Director  within  10  calendar 
days. 


(i)  Earnings  retention  requirement.  A 
corporate  credit  union  must  increase 
retained  earnings  if  the  prior  month-end 
retained  earnings  ratio  is  less  than  2 
percent. 

(1)  Its  retained  earnings  must 
increase: 

(i)  During  the  current  month,  by  an 
amount  equal  to  or  greater  than  the 
monthly  earnings  retention  amount;  or 

(ii)  During  the  current  and  prior  two 
months,  by  an  amount  equal  to  or 
greater  than  the  quarterly  earnings 
retention  amount. 

(2)  Earnings  retention  amounts  are 
calculated  as  follows: 

(i)  The  monthly  earnings  retention 
amount  is  determined  by  multiplying 
the  earnings  retention  factor  by  the  prior 
month-end  moving  daily  average  net 
assets;  and 

(ii)  The  quarterly  earnings  retention 
amount  is  determined  by  multiplying 
the  earnings  retention  factor  by  moving 
daily  average  net  assets  for  each  of  the 
prior  three  month-ends. 

(3)  The  earnings  retention  factor  is 
determined  as  follows: 

(i)  If  the  prior  month-end  retained 
earnings  ratio  is  less  than  2  percent  and 
the  core  capital  ratio  is  less  than  3 
percent,  the  earnings  retention  factor  is 
.15  percent  per  annum;  or 

(ii)  If  the  prior  month-end  retained 
earnings  ratio  is  less  than  2  percent  and 
the  core  capital  ratio  is  equal  to  or 
greater  than  3  percent,  the  earnings 
retention  factor  is  .10  percent  per 
annum. 

(4)  The  OCCU  Director  may  approve 
a  decrease  to  the  earnings  retention 
amount  if  it  is  determined  a  lesser 
amount  is  necessary  to  avoid  a 
significant  adverse  impact  upon  a 
corporate  credit  union. 

(5)  Operating  management  of  the 
corporate  credit  union  must  notify  its 
board  of  directors,  supervisory' 
committee,  the  OCCU  Director  and.  if 
applicable,  the  state  regulator  within  10 
calendar  days  of  determining  that  the 
retained  earnings  ratio  has  declined 
below  2  percent.  If  the  decline  in  the 
retained  earnings  ratio  is  due,  in  full  or 
in  part,  to  a  decline  in  the  dollar  amount 
of  retained  earnings  and  the  retained 
earnings  ratio  is  not  restored  to  at  least 

2  percent  by  the  next  month  end,  a 
retained  earnings  action  plan  is  required 
to  be  submitted  within  30  calendar 
days. 

(6)  The  retained  earnings  action  plan 
must  be  submitted  to  the  OCCU  Director 
and,  if  applicable,  the  state  regulator 
and,  at  a  minimum,  include  the 
following: 

(i)  Reasons  why  the  dollar  amount  of 
retained  earnings  has  decreased; 
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(ii)  Description  of  actions  to  be  taken 
to  increase  the  dollar  amount  of  retained 
earnings  within  specific  time  frames; 
and 

(iii)  Monthly  balance  sheet  and 
income  projections,  including 
assumptions,  for  the  next  12-month 
period, 

6.  Amend  *}  704.4  by  removing  the 
word  "operating"  wherever  it  appears  in 
paragraphs  (a)  and  (b)  and  revising 
paragraph  (c)  introductory  text  to  read 
as  follows: 

§704.4    Board  responsibilities. 

•  *  *         •         * 

(c)  Other  requirements  The  board  nf 
directors  of  a  corporate  credit  union 
mu.st  ensure: 

*  •         •         *         * 

7.  Amend  *?  704.5  as  follows: 

a.  Revise  paragraphs  (a)(1)  and  (2). 
(c)(5).  (d)(1),  {e)(l).  (3J  and  (4).  (0.  and 
(h)(2)  and(.3); 

h.  Remove  paragraphs  (c)(6),  (d)(3) 
and  (d)(6): 

r  Redesignate  paragraphs  (d)(4)  and 
(d)(5)  as  paragraphs  (d)(3)  and  (d)(4): 

d.  Revise  redesignated  paragraphs 
(d)(3)  and  the  first  sentence  of  (d)(4): 

e  .\dd  paragraph  (h)(4):  and 

f  .^dd  at  the  end  nf  paragraph  (c)(4) 
after  the  ";"  an  "and." 

§704.5     Investments. 

(a)  *    •    • 

(1)  Appropriate  tests  and  criteria  for 
evaluating  investments  and  investment 
transactions  before  purchase:  and 

(2)  Reasonable  and  supportable 
concentration  limits  for  limited 
liquidity  investments  in  relation  to 
capital. 
***** 

(c)  *   *   * 

(5)  Domesticallv-issued  asset-backed 
securities 

(d)  *   *   * 

(1)  The  corporate  credit  union, 
directly  or  through  its  agent,  receives 
written  confirmatir)n  of  the  transaction, 
and  either  takes  phvsical  possession  or 
control  of  the  repurchase  securities  or  is 
recorded  as  owner  of  the  repurchase 
securities  through  the  Federal  Reserve 
Book-Entrv'  Securities  Transfer  System; 
***** 

(3)  The  corporate  credit  union, 
directly  or  through  its  agent,  receives 
daily  assessment  of  the  market  value  of 
the  repurchase  securities  and  maintains 
adequate  margin  that  reflects  a  risk 
assessment  of  the  repurchase  sei;urities 
and  the  term  of  the  transaction;  and 

(4)  The  corporate  credit  union  has 
entered  into  signed  contracts  with  all 
approved  counterparties  and  agents,  and 
ensures  compliance  with  the  contracts. 


(1)  The  corporate  credit  union, 
diret:tly  or  through  its  agent,  receives 
written  confirmation  of  the  loan,  obtains 
a  first  prioritv  security  interest  in  the 
collateral  bv  taking  physical  possession 
or  control  of  the  collateral,  or  is 
recorded  as  owner  of  the  collateral 
through  the  Federal  Reserve  Book-Entry 
.Securities  Transfer  System: 
***** 

(3)  The  corporate  credit  union, 
directly  or  through  its  agent,  receives 
daily  assessment  of  the  market  value  of 
collateral  and  maintains  adequate 
margin  that  reflects  a  risk  assessment  of 
the  collateral  and  terms  of  the  loan;  and 

(4)  The  corporate  credit  union  has 
entered  into  signed  contracts  with  all 
agents  and.  directiv  or  through  its  agent, 
has  exet:uted  a  written  loan  and  security 
agreement  with  the  borrower.  The 
corporate  or  its  agent  ensures 
complianie  with  the  agreements. 

(f)  Investment  ((^mpanies.  A  corporate 
credit  union  may  invest  in  an 
investment  company  registered  with  the 
Securities  and  F.\c  hange  Commission 
under  the  Investment  Ojmpanv  Act  of 
1940  (15  U.S.C.  80a),  provided  that  the 
prosptH;tus  of  the  companv  restricts  the 
investment  portfolio  to  investments  and 
investment  transactions  that  au^ 
permissible  for  that  corporate  credit 
union 
***** 

(h)  *    *    * 

(2)  Engaging  in  trading  securities 
unless  accounted  for  on  a  trade  date 
basis; 

(3)  Engaging  in  adjusted  trading  or 
'ihort  sales;  and 

(4)  Purchasing  stripped  mortgage- 
baiked  securities,  mortgage  servicing 
rights,  small  business  related  securities, 
or  residual  interests  in  CMOs  or  asset- 
backed  securities. 
***** 

8.  Amend  ^  704.6  by  revising 
paragraph  (a)  introductorv  text  and 
paragraphs  (a)(3).  (a)(4)  and  (b)  through 
(e)  to  read  as  follows; 

§  704.6    Credit  risk  management. 

(a)  Policies.  A  corp(jrat(!  credit  union 
must  operate  according  to  a  credit  risk 
management  policy  that  is 
commensurate  with  the  investment  risks 
and  activities  it  undertakes.  The  policy 
must  address  at  a  minimum: 
***** 

(3)  Maximum  c:redit  limits  with  each 
obligor  and  transaction  counterparty,  set 
as  a  percentage  of  capital.  In  addition  to 
addressing  deposits  and  securities, 
limits  with  transaction  counterparties 
must  address  aggregate  exposures  of  all 
transactions  including,  but  not  limited 


to,  repurchase  agreements,  securities 
lending,  and  forward  settlement  of 
purchases  or  sales  of  investments;  and 
(4)  Concentrations  of  credit  risk  [e.g., 
originator  of  receivables,  insurer, 
industry  type,  sector  type,  and 
geographic). 

(b)  Exemption.  The  requirements  of 
this  section  do  not  apply  to  investments 
that  are  issued  or  fully  guaranteed  as  to 
principal  and  interest  by  the  U.S. 
government  or  its  agencies  or 
enterprises  (excluding  subordinated 
debt)  or  are  fully  insured  (including 
accumulated  interest)  by  the  NCUSIF  or 
Federal  Deposit  Insurance  Corporation. 

(c)  Concentration  limits — (1)  General 
rule.  The  aggregate  of  all  investments  in 
any  single  obligor  is  limited  to  50 
percent  of  capital  or  S5  million, 
whichever  is  greater. 

(2)  Exceptions.  Exceptions  to  the 
general  rule  are; 

(i)  Aggregate  investments  in 
repurchase  and  securities  lending 
agreements  with  any  one  counterparty 
are  limited  to  200  percent  of  capital; 

(ii)  Investments  in  corporate  CUSOs 
are  subject  to  the  limitations  of  §  704. 1 1 ; 
and 

(iii)  Aggregate  investments  in 
corporate  credit  unions  are  not  subject 
to  the  limitations  of  paragraph  (c)(1)  of 
this  section. 

(3)  For  purposes  of  measurement, 
each  new  credit  transaction  must  be 
evaluated  in  terms  of  the  corporate 
credit  union's  c;apital  at  the  time  of  the 
transaction.  An  investment  that  fails  a 
requirement  of  this  section  becau.se  of  a 
subsequent  reduction  in  capital  will  be 
deemed  nonconforming.  A  corporate 
credit  union  is  required  to  exercise 
reasonable  efforts  to  bring 
nonconforming  investments  into 
conformity  within  90  calendar  days. 
Investments  that  remain  nonconforming 
for  90  calendar  days  will  be  deemed  to 
fail  a  requirement  of  this  section  and  the 
corporate  credit  union  will  have  to 
complv  with  §704.10. 

(d)  Credit  ratings.— (\)  All 
investments,  other  than  in  a  corporate 
credit  union  or  CUSO,  must  have  an 
applicable  credit  rating  from  at  least  one 
nationally  recognized  statistical  rating 
organization  (NRSRO). 

(2)  At  the  time  of  purchase, 
investments  with  long-term  ratings  must 
be  rated  no  lower  than  AA-  (or 
equivalent)  and  investments  with  short- 
term  ratings  must  be  rated  no  lower  than 
A-1  (or  equivalent). 

(3)  Any  rating(s)  relied  upon  to  meet 
the  requirements  of  this  part  must  be 
identified  at  the  time  of  purchase  and 
must  be  monitored  for  as  long  as  the 
corporate  owns  the  investment. 
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(4)  When  two  or  more  ratings  are 
relied  upon  to  meet  the  requirements  of 
this  part  at  the  time  of  purchase,  the 
board  or  an  appropriate  committee  must 
place  on  the  §  704.6(e)(1)  investment 
watch  list  any  investment  for  which  a 
rating  is  downgraded  below  the 
minimum  rating  requirements  of  this 
part. 

(5)  Investments  are  subject  to  the 
requirements  of  §  704.10  if: 

(i)  One  rating  was  relied  upon  to  meet 
the  requirements  of  this  part  and  that 
rating  is  downgraded  below  the 
minimum  rating  requirements  of  this 
part;  or 

(ii)  Two  or  more  ratings  were  relied 
upon  to  meet  the  requirements  of  this 
part  and  at  least  two  of  those  ratings  are 
downgraded  below  the  minimum  rating 
requirements  of  this  part. 

(e)  Reporting  and  documentation.  (1) 
At  least  aimually,  a  written  evaluation 
of  each  credit  limit  with  each  obligor  or 
transaction  counterparty  must  be 
prepared  and  formally  approved  by  the 
board  or  an  appropriate  committee.  At 
least  monthly,  the  board  or  an 
appropriate  committee  must  receive  an 
investment  watch  list  of  existing  and/or 
potential  credit  problems  and  summary 
credit  exposure  reports,  which 
demonstrate  compliance  with  the 
corporate  credit  union's  risk 
management  policies. 

(2)  At  a  minimum,  the  corporate 
credit  union  must  maintain: 

(i)  A  justification  for  eac^  approved 
credit  limit; 

(ii)  Disclosure  documents,  if  any,  for 
all  instruments  held  in  portfolio. 
Documents  for  an  instrument  that  has 
been  sold  must  be  retained  until 
completion  of  the  next  NCUA 
examination;  and 

(iii)  The  latest  available  financial 
reports,  industry  analyses,  internal  and 
external  analyst  evaluations,  and  rating 
agency  information  sufficient  to  support 
each  approved  credit  limit. 

9.  Amend  §  704.7  by  removing 
paragraphs  (c)  through  (g),  adding 
paragraphs  (c)  through  (f)  and 
redesignating  paragraph  (h)  as 
paragraph  (g)  to  read  as  follows: 

§  704.7    Lending. 

***** 

(c)  Loans  to  members — (1)  Credit 
unions,  (i)  The  maximum  aggregate 
amount  in  unsecured  loans  and  lines  of 
credit  to  any  one  member  credit  union, 
excluding  pass-through  and  guaranteed 
loans  from  the  CLF  and  the  NCUSIF. 
must  not  exceed  50  percent  of  capital. 

(ii)  The  maximum  aggregate  amount 
in  secured  loans  and  lines  of  credit  to 
any  one  member  credit  union,  excluding 
those  secured  by  shares  or  marketable 


securities  and  member  reverse 
repurchase  transactions,  must  not 
exceed  100  percent  of  capital. 

(2)  Corporate  CUSOs.  Any  loan  or  line 
of  credit  must  comply  with  §704.11. 

(3)  Other  members.  The  maximum 
aggregate  amount  of  loans  and  lines  of 
credit  to  any  other  one  member  must 
not  exceed  15  percent  of  the  corporate 
credit  union's  capital  plus  pledged 
shares. 

(d)  Loans  to  nonmembers — (1)  Credit 
unions.  A  loan  to  a  nonmember  credit 
union,  other  than  through  a  loan 
participation  with  another  corporate 
credit  union,  is  only  permissible  if  the 
loan  is  for  an  overdraft  related  to  the 
providing  of  correspondent  services 
pursuant  to  §  704.12.  Generally,  such  a 
loem  will  have  a  maturity  of  one 
business  day. 

(2)  Corporate  CUSOs.  Any  loan  or  line 
of  credit  must  comply  with  §  704.11. 

(e)  Member  business  loan  rule.  Loans, 
lines  of  credit  and  letters  of  credit  to: 

(1)  Member  credit  unions  are  exempt 
from  part  723  of  this  chapter; 

(2)  Corporate  CUSOs  must  comply 
with  §704.11;  and 

(3)  Other  members  not  excluded 
under  §  723.1(b)  of  this  chapter  must 
comply  with  part  723  of  this  chapter 
unless  the  loan  or  line  of  credit  is  fully 
guaranteed  by  a  credit  union  or  fully 
secured  by  U.S.  Treasury  or  agency 
securities.  Those  guaranteed  and 
secured  loans  must  comply  with  the 
aggregate  limits  of  §  723.16  but  are 
exempt  from  the  other  requirements  of 
part  723. 

(f)  Participation  loans  with  other 
corporate  credit  unions.  A  corporate 
credit  union  is  permitted  to  participate 
in  a  loan  with  another  corporate  credit 
union  provided  the  corporate  retains  an 
interest  of  at  least  5  percent  of  the  face 
amount  of  the  loan  and  a  master 
participation  loan  agreement  is  in  place 
before  the  purchase  or  the  sale  of  a 
participation.  A  pcirticipating  corporate 
credit  union  must  exercise  the  same  due 
diligence  as  if  it  were  the  originating 
corporate  credit  union. 
***** 

10.  Amend  §  704.8  as  follows: 

a.  Remove  paragraphs  (a)(2),  (a)(5)  and 

(e); 

b.  Redesignate  paragraphs  (a)(3)  and 
(a)(4)  as  (a)(2)  and  (a)(3),  (a)(6)  and  (a)(7) 
as  (a)(4)  and  (a)(5),  and  (f)  and  (g)  as  (e) 
and  (f); 

c.  Add  ';  and"  at  the  end  of 
redesignated  paragraph  (a)(5)  in  place  of 
the  period; 

d.  Add  paragraph  (a)(6); 

e.  Revise  redesignated  paragraphs 
(a)(2),  (e)  and  (f); 

f  Add  a  sentence  to  the  end  of 
paragraph  (c);  and 


g.  Revise  paragraphs  (d)(l)(i)  through 
(iii)  and  (d)(2)  introductory  text. 

§704.8    Asset  and  liability  management. 

(a)*   *   * 

(2)  The  maximum  allowable 
percentage  decline  in  net  economic 
value  (NEV).  compared  to  base  case 

NEV; 
***** 

(6)  The  tests  that  will  be  used,  prior 
to  purchase,  to  estimate  the  impact  of 
investments  on  the  percentage  decline 
in  NEV,  compared  to  base  case  NEV. 
The  most  recent  NEV  analysis,  as 
determined  under  paragraph  (d)(l)(i)  of 
this  section  may  be  used  as  a  basis  of 
estimation. 
***** 

(c)  *   *   *  This  means  the  minimum 
penaltv  must  be  reasonably  related  to 
the  rate  that  the  corporate  credit  union 
would  be  required  to  offer  to  attract 
funds  for  a  similar  term  with  similar 
characteristics. 

(d)  *   *   * 

(1)  *   *   * 

(i)  Evaluate  the  ri.sk  in  its  balance 
sheet  by  measuring,  at  least  quarterly, 
the  impact  of  an  instantaneous, 
permanent,  and  parallel  shock  in  the 
yield  curve  of  plus  and  minus  100.  200. 
and  300  basis  points  on  its  NEV  and 
NEV  ratio.  If  the  base  case  NEV  ratio 
falls  below  3  percent  at  the  last  testing 
date,  these  tests  must  be  calculated  at 
least  monthly  until  the  base  case  NEV 
ratio  again  exceeds  3  percent; 

(ii)  Limit  its  risk  exposure  to  levels 
that  do  not  result  in  a  base  case  NEV 
ratio  or  anv  NEV  ratio  resulting  from  the 
tests  set  forth  in  paragraph  (d)(l)(i)  of 
this  section  below  2  percent;  and 

(iii)  Limit  its  risk  exposures  to  levels 
that  do  not  result  in  a  decline  in  NEV 
of  more  than  15  percent. 

(2)  A  corporate  credit  union  must 
assess  annually  if  it  should  conduct 
periodic  additional  tests  to  address 
market  factors  that  ma\-  materially 
impact  that  corporate  credit  union's 
NEV.  These  factors  should  include.  Iiut 
are  not  limited  to.  the  following: 
***** 

(e)  Regulator}'  violations.  If  a 
corporate  credit  union's  decline  in  NEV. 
base  case  NEV  ratio  or  any  NEV  ratio 
resulting  from  the  tests  set  forth  in 
paragraph  (d)(l)(i)  of  this  section 
violates  the  limits  established  by  this 
rule  and  is  not  brought  into  compliance 
within  10  calendar  days,  operating 
management  of  the  corporate  credit 
union  must  immediately  report  the 
information  to  the  board  of  directors, 
supervisory  committee,  and  the  OCCU 
Director.  If  any  violation  persists  for  30 
calendar  days,  the  corporate  credit 
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union  must  submit  a  detailed,  written 
action  plan  to  the  OCCU  Director  that 
sets  forth  the  time  needed  and  means  by 
which  it  intends  to  correct  the  violation. 
If  the  OCCU  Director  determines  that 
the  plan  is  unacceptable,  the  corporate 
credit  union  must  immediately 
restructure  the  balance  sheet  to  bring 
the  exposure  back  within  compliance  or 
adhere  to  an  alternative  course  of  action 
determined  by  the  OCCU  Director. 

(f)  Policy  violations.  If  a  corporate 
credit  union's  decline  in  NEV,  base  case 
KEY  ratio,  or  any  NEV  ratio  resulting 
from  the  tests  set  forth  in  paragraph 
(d)(l)(i)  of  this  section  violates  the 
limits  established  by  its  board,  it  must 
determine  how  it  will  bring  the 
exposure  within  policy  limits.  The 
disclosure  to  the  board  of  the  violation 
must  occur  no  later  than  its  next 
regularly  scheduled  board  meeting. 

10a.  Amend  §  704.10  by  revising  the 
section  heading  and  the  first  sentence  of 
paragraph  (a)  to  read  as  follows: 

§704.10    Investment  action  plan. 

(a)  Anv  corporate  c:redit  union  in 
possession  of  an  investment,  including 
a  derivative,  that  fails  to  meet  a 
requirement  of  this  part  must,  within  .30 
calendar  days  of  the  failure,  report  the 
failed  investment  to  its  board  of 
directors,  supervisorv  committee  and 
the  OCCU  Director  *   *   * 

*         •         *         •         • 

n.  Amend  §704.1 1  by  revising 
paragraph  (b).  redesignating  paragraphs 
(c)  through  (e)  as  paragraphs  (f)  through 
(h),  adding  paragraphs  (c),  (d)  and  (c) 
and  revising  redesignated  paragraph 
(g)(3)  to  read  as  follows: 

§  704.1 1     Corporate  Credit  Union  Service 
Organizations  (Corporate  CUSOs). 

***** 

(b)  InvestrntTit  and  loon  limitations. 
(1)  The  aggregate  of  all  investments  in 
member  and  norunember  corporate 
CUSOs  must  not  exceed  15  percent  of  a 
corporate  credit  union's  capital. 

(2)  The  aggregate  of  all  investments  in 
and  loans  to  member  and  nonmember 
corporate  CUSOs  must  not  exceed  30 
percent  of  a  corporate  credit  union's 
capital.  A  corporate  credit  union  may 
lend  to  member  and  nonmember 
corporate  CUSOs  an  additional  15 
percent  of  capital  if  the  loan  is 
collateralized  by  assets  in  which  the 
corporate  has  a  perfected  security 
interest  under  state  law 

(3)  If  the  limitations  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  are 
reached  or  exceeded  because  of  the 
profitability  of  the  CUSO  and  the  related 
GAAP  valuation  of  the  investment 
under  the  equity  method  without  an 
additional  cash  outlay  by  the  corporate, 


divestiture  is  not  required.  A  corporate 
credit  union  may  continue  to  invest  up 
to  the  regulatory  limit  without  regard  to 
the  increase  in  the  GAAP  valuation 
resulting  from  the  corporate  CUSOs 
profitability. 

(4)  The  aggregate  of  all  loans  to 
corporate  ClJSOs  must  comply  with  the 
aggregate  limit  of  §  723.16  of  this 
chapter.  This  requirement  does  not 
apply  to  loans  excluded  under 
§  723.1(b). 

(c)  Due  diligence.  A  corporate  credit 
union  must  comply  with  the  due 
diligence  requirements  of  §§  723.5  and 
723.6(f)  through  (1)  of  this  chapter  for  all 
loans  to  corporate  CUSOs.  This 
requirement  does  not  apply  to  loans 
excluded  under  §  723.1(b). 

(d)  Separate  entity.  (1)  A  corporate 
CUSO  must  be  operated  as  an  entity 
separate  from  a  corporate  credit  union. 

(2)  A  corporate  credit  union  investing 
in  or  lending  to  a  corporate  CUSO  must 
obtain  a  written  legal  opinion  that 
concludes  the  corporate  CUSO  is 
organized  and  operated  in  a  manner  that 
the  corporate  credit  union  will  not 
reasonably  be  held  liable  for  the 
obligations  of  the  corporate  CUSO.  This 
opinion  must  address  factors  that  have 
led  courts  to    pierce  the  corporate  veil,  " 
such  as  inadequate  capitalization,  lack 
of  corporate  identity,  common  boards  of 
directors  and  employees,  control  of  one 
entity  over  another,  and  lack  of  separate 
books  and  records. 

(e)  Prohibited  activities.  A  corporate 
credit  union  may  not  use  this  authority 
to  acquire  control,  directly  or  indirectly, 
of  another  depository  financial 
institution  or  to  invest  in  shares,  stocks, 
or  obligations  of  an  insurance  company, 
trade  association,  liquidity  facility,  or 
similar  organization. 
***** 

(gJ*    *    * 

(3)  Obtain  an  annual  CPA  opinion 

audit  and  provide  a  copy  to  the 
corporate  credit  union.  A  wholly  owned 
or  majority  owned  CUSO  is  not  required 
to  obtain  a  separate  annual  audit  if  it  is 
included  in  the  corporate  credit  union's 
annual  consolidated  audit:  and 
*         *         *         «         4 

12.  Revise  §  704.12  to  read  as  follows: 

$  704. 1 2    Permissible  services. 

(a)  Preapproved  services.  A  corporate 
credit  union  may  provide  to  members 
the  preapproved  services  set  out  in  this 
section.  NCUA  may  at  any  time,  based 
upon  supervisory,  legal,  or  safety  and 
soundness  reasons,  limit  or  prohibit  any 
preapproved  service.  The  specific 
activities  listed  within  each 
preapproved  category  are  provided  as 
illustrations  of  activities  permissible 


under  the  particular  category,  not  as  an 
exclusive  or  exhaustive  list. 

(1)  Correspondent  services  agreement. 
A  corporate  credit  union  may  only 
provide  financial  services  to 
nonmembers  through  a  correspondent 
services  agreement.  A  correspondent 
services  agreement  is  an  agreement 
between  two  corporate  credit  unions, 
whereby  one  of  the  corporate  credit 
unions  agrees  to  provide  services  to  the 
other  corporate  credit  union  or  its 
members. 

(2)  Credit  and  investment  services. 
Credit  and  investment  services  are 
advisory  and  consulting  activities  that 
assist  the  member  in  lending  or 
investment  management.  These  services 
may  include  loan  reviews,  investment 
portfolio  reviews  and  investment 
advisory  services. 

(3)  Electronic  financial  services. 
Electronic  financial  services  are  any 
services,  products,  functions,  or 
activities  that  a  corporate  credit  union  is 
otherwise  authorized  to  perform, 
provide  or  deliver  to  its  members  but 
performed  through  electronic  means. 
Electronic  services  may  include 
automated  teller  machines,  online 
transaction  processing  through  a 
website,  website  hosting  services, 
account  aggregation  services,  and 
internet  access  services  to  perform  or 
deliver  products  or  services  to  members. 

(4)  Excess  capacity.  Excess  capacity  is 
the  excess  use  or  capacity  remaining  in 
facilities,  equipment  or  services  that:  a 
corporate  credit  union  properly  invested 
in  or  established,  in  good  faith,  with  the 
intent  of  serving  its  members;  and  it 
reasonably  anticipates  will  be  taken  up 
by  the  future  expansion  of  services  to  its 
members.  A  corporate  credit  union  may 
sell  or  lease  the  excess  capacity  in 
facilities,  equipment  or  services,  such  as 
office  space,  employees  and  data 
processing. 

(5)  Liquidity  and  asset  and  liability 
management.  Liquidity  and  asset  and 
liability  management  services  are  any 
services,  functions  or  activities  that 
assist  the  member  in  liquidity  and 
balance  sheet  management.  These 
services  may  include  liquidity  planning 
and  balance  sheet  modeling  and 
analysis. 

(6)  Operational  services.  Operational 
services  are  services  established  to 
deliver  financial  products  and  services 
that  enhance  member  service  and 
promote  safe  and  sound  operations. 
Operational  services  may  include  tax 
payment,  electronic  fund  transfers  and 
providing  coin  and  currency  service. 

(7)  Payment  systems.  Payment 
systems  are  any  methods  used  to 
facilitate  the  movement  of  funds  for 
transactional  purposes.  Payment 
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systems  may  include  Automated 
Clearing  House,  wire  transfer,  item 
processing  and  settlement  services. 

(8)  Trustee  or  custodial  services. 
Trustee  services  are  services  in  which 
the  corporate  credit  imion  is  authorized 
to  act  under  a  written  trust  agreement  to 
the  extent  permitted  imder  part  724  of 
this  chapter.  Custodial  and  safekeeping 
services  are  services  a  corporate  credit 
union  performs  on  behalf  of  its  member 
to  act  as  custodian  or  safekeeper  of 
investments. 

(b)  Pmcedure  for  adding  services  that 
are  not  preapproved.  To  provide  a 
service  to  its  members  that  is  not 
preapproved  by  NCUA: 

(1)  A  federal  corporate  credit  union 
must  request  approval  from  NCUA.  The 
request  must  include  a  full  explanation 
and  complete  documentation  of  the 
service  and  how  the  service  relates  to  a 
corporate  credit  union's  authority  to 
provide  services  to  its  members.  The 
request  must  be  submitted  jointly  to  the 
OCCU  Director  and  the  Secretary  of  the 
Board.  The  request  will  be  treated  as  a 
petition  to  amend  §  704.12  and  NCUA 
will  request  public  comment  or 
otherwise  act  on  the  petition  within  a 
reasonable  period  of  time.  Before 
engaging  in  the  formal  approval  process, 
a  corporate  credit  union  should  seek  an 
advisory  opinion  from  NCUA's  Office  of 
General  Counsel  as  to  whether  a 
proposed  service  is  already  covered  by 
one  of  the  authorized  categories  without 
filing  a  petition  to  eunend  the  regulation; 
and 

(2)  A  state-chartered  corporate  credit 
union  must  submit  a  request  for  a 
waiver  that  complies  with  §  704.1(b)  to 
the  OCCU  Director. 

(c)  Prohibition.  A  corporate  credit 
union  is  prohibited  from  purchasing 
loan  servicing  rights. 

§  704.1 3    [Removed  and  Reserved] 

13.  Remove  and  reserve  §  704.13. 

14.  Amend  §  704.14  by  revising 
paragraph  (a)  introductory  text, 
redesignating  paragraphs  (b)  through  (d) 
as  (c)  through  (e).  and  adding  a  new 
paragraph  fb)  to  read  as  follows: 

§704.14    Representation. 

(a)  Board  representation.  The  board 
will  be  determined  as  stipulated  in  its 
bylaws  governing  election  procedures, 
provided  that: 

***** 

(b)  Credit  union  trade  association.  As 
used  in  this  section,  a  credit  union  trade 
association  includes  but  is  not  limited 
to,  state  credit  union  leagues  and  league 
service  corporations  and  national  credit 
union  trade  associations. 


§704.18    [Amended] 

15.  Amend  §  704.18(e)(1),  including 
the  table,  by  removing  the  words 
"reserve  ratio"  wherever  they  appear 
and  adding  in  their  place,  the  words 
"core  capital  ratio"  and  removing  the 
words  "reserves  and  undivided" 
wherever  they  appear  adding  in  their 
place,  the  word  "retained.  " 

16.  Amend  §  704.19  by  revising 
paragraph  (b)  and  removing  paragraph 
(c)  as  follows: 

§  704.1 9    Wholesale  corporate  credit 
unions. 

***** 

(b)  Earnings  retention  requirement.  A 
wholesale  corporate  credit  union  must 
increase  retained  earnings  if  the  prior 
month-end  retained  earnings  ratio  is 
less  than  1  percent. 

(1)  Its  retained  earnings  must 
increase: 

(i)  During  the  current  month,  by  an 
amount  equal  to  or  greater  than  the 
monthly  earnings  retention  amount;  or 

(ii)  During  the  current  and  prior  two 
months,  by  an  amount  equal  to  or 
greater  than  the  quarterly  earnings 
retention  amount. 

(2)  Earnings  retention  amounts  are 
calculated  as  follows: 

(i)  The  monthly  earnings  retention 
amount  is  determined  by  multiplying 
the  earnings  retention  factor  by  the  prior 
month-end  moving  daily  average  net 
assets;  and 

(ii)  The  quarterly  earnings  retention 
amount  is  determined  by  multiplying 
the  earnings  retention  factor  by  moving 
daily  average  net  assets  for  each  of  the 
prior  three  month-ends. 

(3)  The  earnings  retention  factor  is 
determined  as  follows: 

(i)  If  the  prior  month-end  retained 
earnings  ratio  is  less  than  1  percent  and 
the  core  capital  ratio  is  less  than  3 
percent,  the  earnings  retention  factor  is 
.15  percent  per  annum;  or 

(ii)  If  the  prior  month-end  retained 
earnings  ratio  is  less  than  1  percent  and 
the  core  capital  ratio  is  equal  to  or 
greater  than  3  percent,  the  earnings 
retention  factor  is  .075  percent  per 
annum. 

(4)  The  OCCU  Director  may  approve 
a  decrease  to  the  earnings  retention 
amount  set  forth  in  this  section  if  it  is 
determined  a  lesser  amount  is  necessarv' 
to  avoid  a  significant  adverse  impact 
upon  a  wholesale  corporate  credit 
union. 

(5)  Operating  management  of  the 
wholesale  corporate  credit  union  must 
notify  its  board  of  directors,  supervisory 
committee,  OCCU  Director  and,  if 
applicable,  the  state  regulator  within  10 
calendar  days  of  determining  the 


retained  earnings  ratio  has  declined 
below  1  percent.  If  the  decline  in  the 
retained  earnings  ratio  is  due  in  full  or 
in  part,  to  a  decline  in  the  dollar  amount 
of  retained  earnings  and  the  retained 
earnings  ratio  is  not  restored  to  at  least 
1  percent  by  the  next  month  end.  a 
retained  earnings  action  plan  is  required 
to  be  submitted  within  30  calendar 
days. 

(6)  The  retained  earnings  action  plan 
must  be  submitted  to  the  OCCU  Director 
and,  if  applicable,  the  state  regulator 
and,  at  a  minimum,  include  the 
following: 

(i)  Reasons  why  the  dollar  amount  of 
retained  earnings  has  decreased; 

(ii)  Description  of  actions  to  be  taken 
to  increase  the  dollar  amount  of  retained 
earnings  within  specific  time  frames; 
and 

(iii)  Monthly  balance  sheet  and 
income  projections,  including 
assumptions  for  the  ensuing  12-month 
period. 

17.  Revise  Appendix  A  to  part  704  as    - 
follows: 

Appendix  A  to  Part  704 — Model  Forms 

This  appendix  contains  sample  forms 
intended  for  use  b\  (  orporate  (  red  it  unions 
to  aid  in  compliance  with  the  memhership 
capital  act.ount  and  paid-in  i  apital  disclosure 
requirements  of  {?  704. ;i. 

.SAMPLE  FORM  1 

Terms  and  Conditions  of  Membership  Capital 
Account 

(1)  .\  membership  capital  account  is  not 
suhjecl  to  share  insuranc  e  (  overage  by  the 
NCUSIF  or  other  deposit  insurer. 

(2)  A  membership  capital  account  is  not 
releasable  due  solelv  to  the  merger,  charter 
conversion  or  liquidation  of  the  member 
credit  union.  In  the  event  of  a  merger,  the 
membership  capital  ac  count  transfers  to  the 
continuing  c:redit  union.  In  the  event  o\  a 
charter  conversion,  the  membership  capital 
account  transfers  to  the  new  institution  In 
the  event  of  liquidation,  the  membership 
capital  account  may  be  released  to  fac:ilitate 
the  payout  of  shares  with  the  prior  written 
approval  of  NCl'A. 

(3)  A  member  credit  unicjn  may  withdraw 
membership  capital  with  three  years'  notice. 

(4)  Membership  c^apital  cannot  be  used  to 
pledge  borrowings. 

(5)  Membership  capital  is  available  to 
cover  los.ses  that  exceed  retained  earnings 
and  paid-in  capital. 

(6)  Where  the  c:orporate  credit  imion  is 
liquidated,  membership  c:apital  ac  counts  are 
payable  only  after  satisfaction  of  all  liabilities 
of  the  liquidation  estate  inc  luding  uninsured 
obligations  to  shareholders  and  the  NCUSIF. 

(7)  Where  the  c:orporale  crc^dit  union  is 
merged  into  another  c:orporate  credit  union, 
the  membership  e;apital  ace  ount  will  transfer 
to  the  c:ontinuing  corporate  credit  union.  The 
three-year  notic:e  period  for  withdrawal  of  the 
membership  capital  account  will  remain  in 
effect. 
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18)  ;  If  an  ddiusteci  Iwlani  ►■  account}:  The 
mi^mbership  (  dpital  bdlance  will  he  atijustcri 
II  or  21  timeNI  annuall\  m 

relation  to  the  nifTiiber  (  rndit  union's 

(assets  or  other  nieasurel  as  of 

(ddtelsll  '  It  a  term  (  ertificate): 

The  membership  i  apittil  ai  i  ount  is  a  term 
certificate  that  will  m.iture  on 
(datel 

I  have  read  the  abtne  terms  and  conditions 
and  I  understand  them 

I  further  agree  to  maintain  in  ilie  (  redit 
union's  files  the  annual  notii  e  ol  terms  ami 
(  (mditmns  of  the  membership  i  apital 
account 

The  notu  e  form  must  fie  signed  \i\  eiiiier 
all  of  the  directors  of  the  member  (  redit 
union  or.  if  authorized  by  board  resuiutioa. 
the  (  hair  and  secretary  of  the  board  of  the 
credit  union 

The  annual  disi  losurf'  notu  e  joriii  nuisl  li>' 
signed  bv  the  i  hair  ot  the  i  orporate  <  redit 
uni(m.  The  t  hair  must  then  sign  a  statement 
that  (  ertifies  that  the  notu  e  has  been  sent  to 
member  cretiit  unions  with  memfiersfiip 
(apital  accounts  The  c  ertific  ation  must  be 
maimained  in  the  corporate  credit  union's 
files  and  be  available  for  examiner  review. 

SAMFl.h  FtlRM  -' 

Terms  dnd  (  •  mditiins  of  Paid-in  Capital 

(1)  A  paui-in  (  apital  account  is  not  subjet.l 
to  share  insurance  coverage  by  the  NCUSIF 
or  other  deposit  insurer. 

(2)  A  paid-in  capital  account  is  not 
reieasable  due  solely  to  the  merger,  charter 
conversion  or  liquidation  of  the  member 
credit  union.  In  the  event  of  a  merger,  the 
paid-in  capital  account  transfers  to  the 
continuing  credit  union.  In  the  event  of  a 
charter  conversion,  the  paid-in  capital 
account  transfers  to  the  new  institution.  In 
the  event  of  liquidation,  the  paid-in  capital 
account  may  be  released  to  facilitate  the 
payout  of  shares  with  the  prior  wTitten 
approval  of  NCL.A 

(.'11  The  funds  are  callable  only  at  the 
option  of  the  corporate  credit  union  and  only 
if  the  corporate  credit  union  meets  its 
minimum  required  capital  and  NEV  ratios 
after  the  funds  are  called 

(4)  F'aid-in  i  a[iital  (annot  be  usi'd  to  pledge 
borrf)  wings 

It)  Paid-in  i  apitdl  is  ,i\ail<ibl>'  to  cover 
losses  that  exi  t'^ii  retained  earnings. 

(())  Where  [b.r  i  orporate  i  redit  union  is 
liquidated,  paid-in  i  apital  ai  (  ounts  are 
[lavable  only  after  satisfaction  of  all  liabilities 
of  the  li(]uidation  estate  including  uninsured 
obligations  to  shareholders  and  the  NCH'.SIF. 
and  membership  (  apital  holders. 

(7)  Where  the  (  orporate  (redit  union  is 
merged  into  another  corporate  credit  uniim, 
the  paid-in  capital  a(  count  will  transfer  to 
the  (.ontinuing  t  orjiorate  i  redit  union 

(8)  Paid-in  i  apital  is  perpetual  m.ituritv 
and  noni  umulatiye  dividend 

1  have  read  the  above  terms  ,u!d  i  oiidilioiis 
and  1  understand  them    I  tui'liri  .igrff  !m 
maintain  in  the  credit  uiiiop.  s  tiles  the 
annual  notice  of  terms  and  '  Miiditions  of  the 
paid-in  capital  instrument 

The  notice  form  must  be  signed  b\  either 
all  of  the  directors  of  the  credit  union  or.  if 
authorized  by  board  resolution   the  chair  and 
secretar\  of  the  board  of  the  i  red  it  union 


18  Rpvisf  Appendix  B  to  part  704  as 
follows: 

Appendix  B  to  Part  704 — Expanded 
Authorities  and  Requirements 

\  (  orporate  c  redit  union  may  obtain  all  or 
part  ot  ttie  expanded  authorities  contained  in 
this  .Appendix  if  it  meets  the  applicable 
reijuirements  of  Part  704  and  .Appendix  B. 
fulfills  additional  management, 
infrastruc  ture,  and  asset  and  liability 
requirements,  and  rec  eives  N'C^UA's  written 
approval    .Xddilional  guidance  is  set  forth  in 
the  .NCI  '.-X  [nil)lii  ation  (iuidelines  for 
Sufmiission  of  Requests  for  Expanded 
.Xuthority. 

.A  I  orporate  credit  union  seeking  expanded 
authorities  must  submit  to  N'Cl'A  a  self- 
.issessmenl  [)lan  supporting  its  retjuest.  .A 
1  orporate  i  redit  union  mav  adopt  expanded 
authorities  when  N(T'.\  has  provided  final 
,ippro\al    If  NCI '.X  denies  a  request  for 
exp.iiuied  authorities,  it  will  advise  the 
i.orpor.ite  (  rcdit  union  of  the  reason(s)  tor  the 
denial  ,iiid  vvtial  it  must  do  to  resubmit  its 
request.  NCl.A  mav  revoke  these  expanded 
authorities  at  any  lime  if  an  analysis 
indic:ates  a  significant  defic  lenc  y   .\'{T'.A  will 
notify  the  corporate  credit  union  in  writing 
of  the  identified  deficieni  \    .A  i  orporate 
credit  union  mav  recjuest.  in  writing. 
reinstatement  ot  the  revoked  authorities  by 
prcjviding  a  sell  assessment  plan  detailing 
how  it  h<is  (  orrtM  led  the  deticienc  v 

Minimum  linjuufinrnt 

In  order  to  partic  ipate  in  any  of  the 
authorities  set  fortfi  in  Base-Plus.  Part  1.  Part 
11.  Part  111    I'.irt  1\    and  Part  \  of  this 
Appi'iidix.  .1  I  nrpnr.ite  (  redit  union  must 
evaluate  moiilhlv  ttie  (  haiiges  m  \'K\'  and  the 
NEV  ratio  for  the  tests  set  tortfi  in 
^704.8(dlll)(i) 

Base-Plus 

\  I  nrpor.ile  that  has  met  the  reciuirements 
tur  this  Base  plus  authority  may.  in 
[I'Ttorming  the  rate  stress  tests  set  forth  m 
!«  "(14  H|d)(I)lil.  allow  Its  NKV  to  decline  as 
nun  ti  as  ^(1  piTi  ent 

Part  I 

1,1 1  .\  I  orporate  (  redit  union  that  fias  met 
the  leijiiiremenls  tor  this  Part  I  may 

(  1 1  Pun  tiase  investments  with  long-term 
ratings  no  lower  than  .-X-  (or  equivalent). 

(2)  Purchase  investments  with  short-term 
ratings  no  lower  than  .A-2  (or  equivalent), 
provided  that  the  issuer  has  a  long-term 
rating  no  lower  than  A-  (or  equivalent!  or  the 
investment  is  a  domestic  ally-issued  asset- 
b.K  ked  sec  uritv  : 

1  !)  Engage  in  short  sales  ot  permissible 
iiuestmenis  to  rediic  i'  interest  rate  risk. 

(41  Pun  liase  princ  ipal  onlv  (PO)  stripped 
mortgage  fiai  ked  sec  unties  to  reduc  e  interest 
rate  risk,  and 

I'll  Enter  into  a  dollar  roll  transac  tion. 

(I))  .\ggregale  iiiv i-stments  in  repurchase 
and  sec  unties  lending  agreements  with  any 
one  c  miiiterpartv  are  limited  to  :)00  pen  ent 
of  capital 

((  )  In  pertormiiig  the  rate  stress  tests  set 
forth  III  ^  "04  8(d)(l)(i).  the  N'EV  of  a 
t  I  irpoi.ile  I  redil  union  tliat  has  met  the 


requirements  of  this  Part  I  mav  decline  as 
much  as: 

(1)  20  percent: 

(2)  28  percent  if  the  corporate  credit  union 
has  a  .T  percent  minimum  capital  ratio  and 

is  specifically  approved  by  NCIJA:  or 

(.'<)  35  percent  if  the  corporate  credit  union 
has  a  6  percent  minimum  capital  ratio  and 
is  specifically  approved  by  NCUA. 

(d)  The  maximum  aggregate  amount  in 
unsecured  loans  and  lines  of  credit  to  any 
one  member  credit  union,  excluding  pass- 
through  and  guaranteed  loans  from  the  CLF 
and  the  NCUSIF.  must  not  exceed  100 
percent  of  the  corporate  credit  union's 
c:apital.  The  board  of  directors  must  establish 
the  limit,  as  a  percent  of  the  c;orporate  credit 
union's  capital  plus  pledged  shares,  for 
secured  loans  and  lines  of  credit. 

Part  11 

(a)  A  corporate  c:redit  union  that  has  met 
the  requirements  for  this  Part  H  may: 

(1)  Purchase  investments  with  long-term 
ratings  no  lower  than  BBB  (flat)  (or 
ecjuivalent).  The  aggregate  of  all  investments 
rated  BBB-f  (or  equivalent)  or  lower  in  any 
single  obligor  is  not  to  exceed  25  perc  ent  of 

I  apital; 

(2)  Purchase  investments  with  short-term 
ratings  no  lower  than  A-2  (or  equivalent), 
provided  that  the  issuer  has  a  long-term 
rating  no  lower  than  BBB  (flat)  (or 
equivalent)  or  the  investment  is  a 
(iomesticallv  issued  asset-backed  security; 

(.})  Engage  in  short  sales  of  permissible 
investments  to  reduc:e  interest  rate  risk; 

(4)  Pure  hase  princ;ipal  only  (P(3)  stripped 
mortgage-backed  set  urities  to  reduce  interest 
rate  risk;  and 

(.S)  Enter  into  a  dollar  roll  transaction. 

(b)  .Aggregate  investments  in  repurt:hase 
.ind  sec  urities  lending  agreements  with  any 
one  counterparty  are  limited  to  400  percent 
ot  (  apital 

((  )  In  performing  the  rate  stress  tests  set 
forth  in  <:)704.8(d)(l)(i),  the  NEV  of  a 
I  orporate  credit  union  which  has  met  the 
requirements  of  this  Part  II  may  decline  as 
mui  h  as: 

(1)  20  percent; 

(2)  28  percent  if  the  corporate  credit  union 
has  a  5  percent  minimum  c:apital  ratio  and 

IS  specifically  approved  by  NCUJ.A;  or 

(,'i)  35  percent  if  the  c:orporate  c:redit  union 
has  a  6  percent  minimum  capital  ratio  and 
IS  spe(:ific;ally  approved  by  NCUA. 

(d)  The  maximum  aggregate  amount  in 
unsecured  loans  and  lines  of  c:redit  to  any 
one  member  credit  union,  excluding  pass- 
through  ^nd  guaranteed  loans  from  the  CLF 
and  the  NCUSIF.  must  not  exceed  100 
percent  of  the  corporate  credit  union's 
(  apital  The  board  of  directors  must  establish 
the  limit,  as  a  pctrcent  of  the  corporate  credit 
union  s  capital  plus  pledged  shares,  for 
secured  loans  and  lines  of  credit. 

Part  III 

(a)  A  corporate  c  redit  unicm  that  has  met 
the  requirements  of  either  Part  I  or  Part  II  of 
this  .Appendix  and  the  additional 
requirements  for  Part  III  mav  invest  in: 

(1)  Debt  obligations  of  a  foreign  c:ountry; 

(2)  Deposits  and  debt  obligations  of  foreign 
banks  or  obligations  guaranteed  by  these 
banks; 
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(3)  Marketable  debt  obligations  of  foreign 
corporations.  This  authority  does  not  apply 
to  debt  obligations  that  are  convertible  into 
the  stock  of  the  corporation;  and 

(4)  Foreign  issued  asset-backed  securities, 
(b)  All  foreign  investments  are  subject  to 

the  following  requirements: 

(1)  Investments  must  be  rated  no  lower 
than  the  minimum  permissible  domestic 
rating  under  the  corporate  credit  union's  Fart 
I  or  Part  II  authority; 

(2)  A  sovereign  issuer,  and/or  the  country 
in  which  an  obligor  is  organized,  must  have 
a  long-term  foreign  currency  (non-local 
currency)  debt  rating  no  lower  than  AA-  (or 
equivalent); 

(3)  For  each  approved  foreign  bank  line, 
the  corporate  credit  union  must  identify  the 
specific  banking  centers  and  branches  to 
which  it  will  lend  funds; 

(4)  Obligations  of  any  single  foreign  obligor 
may  not  exceed  50  percent  of  capital;  and 

(5)  Obligations  in  any  single  foreign 
country  may  not  exceed  250  percent  of 
capital. 

Part  IV 

(a)  A  corporate  credit  union  that  has  met 
the  requirements  for  this  Part  IV  may  enter 
into  derivative  transactions  specifically 
approved  by  NCUA  to: 

(1)  Create  structured  products; 

(2)  Manage  its  own  balance  sheet;  and 

(3)  Hedge  the  balance  sheets  of  its 
members. 

(b)  Credit  Ratings: 


(1)  All  derivative  transactions  are  subject  to 
the  following  requirements: 

(i)  If  the  counterparty  is  domestic,  the 
counterparty  rating  must  be  no  lower  than 
the  minimum  permissible  rating  for 
comparable  term  permissible  investments; 
and 

(ii)  If  the  counterparty  is  foreign,  the 
corporate  must  have  Part  III  expanded 
authority  and  the  c;ounterparty  rating  must  be 
no  lower  that  the  minimum  permissible 
rating  for  a  comparable  term  investment 
under  Part  III  Authority. 

(iii)  Any  rating(s)  relied  upon  to  meet  the 
requirements  of  this  part  must  be  identified 
at  the  time  the  transaction  is  entered  into  and 
must  be  monitored  for  as  long  as  the  contract 
remains  open. 

(iv)  Section  704.10  of  this  part  if: 

(A)  one  rating  was  relied  upon  to  meet  the 
requirements  of  this  part  and  that  rating  is 
downgraded  below  the  minimum  rating 
requirements  of  this  part;  or 

(B)  two  or  more  ratings  were  relied  upon 
to  meet  the  requirements  of  this  part  and  at 
least  two  of  those  ratings  are  downgraded 
below  the  minimum  rating  requirements  of 
this  part. 

(2)  Exceptions.  Credit  ratings  are  not 
required  for  derivative  transactions  with: 

(i)  Domestically  chartered  credit  unions; 

(ii)  U.S.  government  sponsored  enterprises; 
or 

(iii)  Counterparties  if  the  transaction  is 
fully  guaranteed  by  an  entity  with  a 


minimum  permissible  rating  for  comparable 
term  investments. 

PartV 

,A  corporate  credit  union  that  has  met  the 
requirements  for  this  Part  V  may  particijiale 
in  loans  with  member  natural  person  i  redit 
unions  as  approved  by  the  OCXU  '  Director 
and  subject  to  the  following: 

(a)  The  maximum  aggregate  amount  of 
participation  loans  with  any  one  member 
credit  union  must  not  exc:eed  25  percent  of 
capital;  and 

(b)  The  maximum  aggregate  amount  of 
participation  loans  with  all  member  c  redit 
unions  will  be  determined  on  a  c.ase-bv-c  ase 
basis  by  the  OCCU  Director 

§§  704.3,  704.1 0,  704.1 5    [Amended] 

19.  In  addition  to  the  amendments  set 
forth  above,  inl2  CFR  pari  704  remove 
the  acronym  "NCUA"  wherever  it 
appears  and  add  in  their  place,  the 
words  "the  OCCU  Director  "  in  the 
following  places: 

a.  Redesignated  §  704.3(e}(3)(i)  and 
(ii).  (g)(2)(v)  and  (g)(3). 

b.  Section  704.10(a)  introductorv  text, 
(b)  and  (c). 

c.  Section  704.15(a)  and  (b). 

[FR  Doc.  02-26902  Filed  10-24-02:  8  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91  and  136 
[Docket  No.  F A A-200 1-8690] 
RIN2120-AF46 

National  Parks  Air  Tour  Management 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
ACHON:  Final  rule. 

SUMMARY:  The  FAA  is  codifying  the 
provisions  of  title  VIII  of  the  National 
Parks  Air  Tour  Management  Act  of  2000 
(the  Act),  as  a  new  part  of  its 
regulations.  This  action  finalizes,  in 
cooperation  with  the  National  Park 
Service,  a  5,000-ft.  above  ground  level 
(AGL)  altitude  that  completes  the 
definition  of  "commercial  air  tour 
operation"  as  required  by  the  .A(  t   it  an 
operator  conducts  an  operation  below 
5.000  ft.  .-\GL  over  a  national  park,  and 
that  operation  otherwise  meets  the 
statutorv  definition  of  a  (  nmin'Tcial  air 
tour  operation,  that  operatf)r  is  dt^fined 
as  a  commercial  air  tour  operator  and  is 
required  to  meet  the  requirements  of  the 
Act  and  the  new  regulations.  This  final 
rule  also  codifies  the  provisions  of 
Special  Federal  Aviation  Regulation  78. 
the  prohibition  against  commercial  air 
tour  flights  over  the  Rockv  Mountain 
National  Park,  as  part  of  the  new- 
regulations.  This  action  completes  the 
codification  of  the  new  regulations  and 
presents  it  for  public  information. 
DATES:  This  final  rule  is  effective 
lanuarv  2/1.  200i   All  operators  seeking 
to  conduct  commercial  air  tour 
operations,  as  defined  by  the  .Act.  must 
file  an  applic;ation  for  operating 
authority  and  have  interim  operating 
authority  before  lanuary  23.  200:^  in 
order  to  avoid  a  break  in  operations 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Stephens.  Air  Transportation  Division, 
Flight  Standards  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591;  Telephone: 
(2021 267-744* 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps. 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  svstem 
(DMS)  Web  page  [http://dms.dot.gov/ 
search). 

(2)  On  the  search  page,  type  in  the  last 
four  digits  of  the  Docket  number  shown 


at  the  beginning  of  this  document.  Click 
on  "search" 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the  item 
you  wish  to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  FAA's 
web  page  at  http://\,\i\'w. faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Offices  Web  page  at  http:// 
\^^^^vacc^^ss. gpo.gov/su_docs/aces/ 
aiTsl4U.htm. 

You  can  also  get  a  copy  of  this  final 
rule  bv  mail  by  submitting  a  request  to 
the  Federal  Aviation  Administration, 
Office  of  Rulemaking.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591,  or  bv  calling 
(202) 267-9680. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  re(juires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore.  Am  small  entitv  that  has  a 
question  regarding  this  document  may 
f  iintact  its  local  FAA  official,  or  the 
p.Tsoll  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
our  site.  http://i\\vw.gov/avr/arm/ 
shrcta  htm   For  more  information  on 
SBRKFA.  e-mail  us  at  9-AWA- 
SBRFFA^' taa.gov. 

Background 

Thf  \ational  Parks  Air  Tour 
Management  Act  of  2000 

The  National  Parks  Air  Tour 
Management  Act  of  2000  (the  Act)  was 
enacted  on  April  5.  2000.  as  Public  Law 
106-181.  The  Act  applies  to 
"commert:ial  air  tour  operations" 
occurring  over  a  unit  of  the  national 
park  system  or  tribal  lands  within  or 
abutting  a  national  park.  A  commercial 
air  tour  operation  is  defined  in  the  Act 
as  "any  flight  conducted  for 
compensation  or  hire  in  a  powered 
aircraft  where  a  purpose  of  the  flight  is 
sightseeing  over  a  national  park,  within 
'  -•  mile  outside  the  boundary  of  any 
national  park,  or  over  tribal  lands, 
during  which  the  aircraft  flie.s — (i) 
below  a  minimum  altitude,  determined 
by  the  Administrator  in  cooperation 
with  the  Director,  above  ground  level 
(except  solelv  for  purposes  of  takeoff  or 
landing,  or  necessary  for  safe  operation 
of  aircraft  as  determined  under  the  rules 
and  regulations  of  the  Federal  Aviation 
Administration  requiring  the  pilot-in- 
command  to  take  action  to  ensure  the 


safe  operation  of  the  aircraft),  or  (ii)  less 
than  1  mile  laterally  from  any 
geographic  feature  within  the  park 
(unless  more  than  '2  mile  outside  the 
boundary)."  See  49  U.S.C.  Section 
40128(0(4)(A).  In  making  the 
determination  as  to  whether  a  flight  is 
a  commercial  air  tour  operation,  the  Act 
lists  eight  factors  that  the  Administrator 
may  consider.  Id.  at  40128(n(4)(B).  The 
term  "tribal  lands"  is  defined  in  the  Act 
as  "Indian  Country  (as  that  term  is 
defined  in  section  1151  of  title  18)  that 
is  within  or  abutting  a  national  park." 
The  term  "National  Park"  is  defined  in 
the  Act  as  "any  unit  of  the  National  Park 
System."  '  All  commercial  air  tour 
operations  must  be  conducted  in 
accordance  with  the  following:  (1)  Title 
49  of  the  U.S.  Code  (U.S.C.)  Section 
40128;  (2)  conditions  and  limitations 
prescribed  for  that  operator  by  the  FAA; 
and  (:5)  any  applicable  air  tour 
management  plans  (ATMPs). 

The  Act  states  that  "Before 
commencing  commercial  air  tour 
operations  over  a  national  park  or  tribal 
lands,  a  commercial  air  tour  operator 
shall  apply  to  the  Administrator  for 
authority  to  conduct  the  operations  over 
the  park  or  tribal  lands."  See  49  U.S.C. 
Section  40128(a)(2)(A).  This  application 
then  triggers  the  process  for  the  FAA.  in 
cooperation  with  the  National  Park 
Service  (NPS).  to  develop  an  ATMP  for 
that  park  or  tribal  lands.  The  objective 
of  an  ATMP  is  to  "develop  acceptable 
and  effective  measures  to  mitigate  or 
prevent  the  significant  adverse  impacts, 
if  any.  of  commercial  air  tour  operations 
upon  the  natural  and  cultural  resources, 
visitor  e.xperiences,  and  tribal  lands." 
See  49  U.S.C.  Section  40128(b)(1)(B). 

The  Act  also  provides  that  "upon 
application  for  operating  authority,  the 
Administrator  shall  grant  interim 
operating  authority  under  (49  U.S.C. 
Section  40128(c)|  to  a  commercial  air 
tour  operator  for  commercial  air  tour 
operations  over  a  national  park  or  tribal 
lands  for  which  the  operator  is  an 
existing  commercial  air  tour  operator." 
See  49  U.S.C.  Section  40128(c)(1).  Such 
interim  operating  authority  is  subject  to 
a  number  of  requirements  and 
limitations,  including  a  limit  on  the 
number  of  commercial  air  tour 
operations  that  may  be  conducted  on  an 
interim  basis  pending  issuance  of  the 
ATMP  for  that  park. 

In  Section  802  of  the  Act,  Congress 
found  that  the  FAA  has  the  authority 
"to  preserve,  protect  and  enhance  the 
environment  by  minimizing,  mitigating. 


There  are  riirreiitl\  ;iH4  unils  nf  the  National 
f'.irk  System  in  the  I  niteil  .Slale.s   liir  a  ( omplete 
lisliiiK  ol  all  units  of  the  Naliunai  Park  .System  see 
http://nM-w.nps.gov/legacy/nomfni  kitiirf.html. 
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or  preventing  the  adverse  effects  of 
aircraft  overflights,  on  pubhc  and  tribal 
lands."  Congress  also  foimd  that  the 
NPS  has  the  responsibility  of 
"conserving  the  scenery  and  natural  and 
historic  objects  and  wildlife  in  national 
parks  and  of  providing  for  the 
enjoyment  of  the  national  parks  in  ways 
that  leave  the  national  parks  unimpaired 
for  future  generations."  Id.  Further,  the 
Act  states  that  "the  protection  of  tribal 
lands  from  aircraft  overflights  is 
consistent  with  protecting  the  public 
health  and  welfare  and  is  essential  to 
the  maintenance  of  the  natural  and 
cultural  resources  of  Indian  tribes."  Id. 

The  FAA 's  and  NFS'  Proposed  Altitude 
and  Comments  Received  on  That 
Altitude 

To  meet  the  requirements  of  the  Act, 
the  FAA,  in  cooperation  with  the  NPS, 
proposed  an  altitude  of  5,000  ft.  AGL 
that  would  complete  the  definition  of  a 
commercial  air  tour  operation,  (See  66 
FR  21264;  April  27,  2001.)  The 
comment  period  on  the  proposal  closed 
on  June  11,  2001. 

Approximately  2,400  comments  were 
received  on  the  proposal.  The  vast 
majority  of  these,  however,  are  form 
letters  making  4  major  points:  (1)  They 
support  the  5,000-ft,  triggering  altitude: 
(2)  they  believe  that  the  FAA  should 
recognize  the  NPS'  expertise  on  natural 
quiet  issues;  (3)  they  urge  immediate 
enforcement  of  the  "no  new  entrant" 
clause  of  the  Act  and  ask  the  FAA  to 
ban  those  part  91  operators  who  did  not 
register  within  90  days  of  enactment  of 
the  Act;  and  (4)  they  ask  the  FAA  to 
define  the  process  by  which  ATMPs 
will  be  developed.  Some  of  these  points 
are  also  supported  by  environmental 
associations.  National  Parks 
Conservation  Association  (NPCA) 
encourages  the  FAA  to  adopt  the 
proposed  5,000-ft.  AGL  altitude 
expeditiously  so  that  the  ATMP  process 
may  begin,  NPCA  is  concerned  that  a 
lower  altitude  would  allow  some  fixed- 
wing  aircraft  to  conduct  air  tours 
without  being  subject  to  any  rules  or 
restrictions,  NPCA  also  urges  the  FAA 
to  clarify  the  ATMP  process  through 
guidance  and  to  clarify  the  roles  of  the 
FAA  and  NPS  in  the  process.  Winter 
Wildlands  Alliance  supports  the  5,000- 
ft.  altitude  because  it  will  not  interfere 
with  general  aviation  traffic  since 
operators  must  meet  the  rest  of  the 
definition  of  a  commercial  air  tour 
operation  to  be  defined  as  a  commercial 
air  tour  operation  under  the  Act.  The 
Alliance  also  asks  the  FAA  to  begin 
immediate  enforcement  of  the  "no  new 
entrant"  clause,  Jackson  Hole 
Conservation  Alliance  comments  that 
any  altitude  lower  than  5.000  ft.  would 


be  unacceptable  because  it  would  invite 
uncontrolled  damage  to  wildlife. 

FAA  Response:  The  FAA  recognizes 
the  support  of  the  5,000-ft.  triggering 
altitude  submitted  by  the  majority  of 
commenters  either  through  individual 
comments  or  a  form  letter.  The  FAA  and 
NPS  will  work  together  to  develop 
ATMPs  that  mitigate  or  prevent 
significant  adverse  impacts  on  the 
environment.  This  cooperative 
relationship  is  consistent  with  the 
findings  of  Congress  enumerated  in 
Section  802  as  follows: 
—The  FAA  has  sole  authority  to  control 
airspace  over  the  United  States  and 
the  authority  to  preserve,  protect,  and 
enhance  the  environment  by 
minimizing,  mitigating,  or  preventing 
the  adverse  effects  of  aircraft 
overflights  on  public  and  tribal  lands; 
— the  NPS  has  the  responsibility  of 
conserving  the  scenery  and  natural 
and  historical  objects  and  wildlife  in 
national  parks  and  of  providing  for 
the  enjoyment  of  the  national  parks  in 
ways  that  leave  the  national  parks 
unimpaired  for  future  generations. 
The  Act  includes  procedural 
requirements  for  establishing  ATMPs, 
including  holding  at  least  one  public 
meeting,  publishing  the  proposed 
ATMP  in  the  Federal  Register  for  public 
cominent,  and  soliciting  the 
participation  of  Indian  tribes  whose 
tribal  lands  are,  or  may  be,  overflown  by 
aircraft  involved  in  a  commercial  air 
tour  operation.  49  U.S.C.  Section 
40128(b)(4).  Additionally,  the  Act 
provides  that  in  establishing  ATMPs  the 
FAA  is  the  "lead  agency"  and  the  NPS 
is  a  "cooperating  agency"  for  purposes 
of  compliance  with  regulations  of  the 
Council  on  Environmental  Quality 
implementing  the  National 
Environmental  Policy  Act  (NEPA).  49 
U.S.C.  Section  40128(b)(4)(C).  In 
accordance  with  these  provisions,  the 
FAA  and  the  NPS  are  working 
cooperatively  to  implement  the  Act. 
The  definition  of  a  commercial  air 
tour  operation  is  complete  with  the 
publication  of  this  final  rule.  All 
operators  wishing  to  conduct 
commercial  air  tour  operations  over  a 
unit  of  the  national  park  system  or  tribal 
lands  now  have  90  days  to  apply  for 
operating  authority,  in  accordance  with 
the  procedures  outlined  in  an  advisory 
circular  (AC).  This  AC  may  be  obtained 
from  the  public  docket,  by  calling  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  or  on  the  Internet 
site  established  for  the  ATMP  process: 
http://vvwH'.atmp.faa.gov. 

The  FAA  earlier  informed  air  tour 
operators  of  the  requirements  of  the  Act 
in  a  Federal  Register  notice  published 


on  May  26,  2000.  However,  in  that 
notice,  the  FAA  acknowledged  that  the 
definition  of  a  commercial  air  tour 
operation  was  not  yet  complete.  That 
definition  is  now  complete  and  any 
operator  defined  as  an  air  tour  operator 
must  obtain  a  part  135  or  part  121 
certificate,  as  appropriate,  and  operating 
authority  if  it  operates  over  a  national 
park. 

In  response  to  commenters'  concerns 
about  "new  entrants",  the  Act 
authorizes  the  FAA.  in  cooperation  with 
the  NPS,  to  grant  interim  operating 
authority  to  new  entrant  air  tour 
operators  under  certain  circumstances 
and  subject  to  certain  limitations.  See  49 
U.S.C.  Section  40128(c)(3).  This 
provision  of  the  Act  is  restated  in 
Section  136.11(c)  of  this  final  rule. 

Comment:  Some  individual 
commenters  find  the  5.000-ft.  triggering 
altitude  to  be  too  restrictive  and  fear 
that  it  will  capture  flights  other  than 
commercial  air  tours,  such  as  pilot 
training  flights,  while  over  a  park. 
Another  commenter  is  concerned  that 
the  altitude  and  related  definitions  of  an 
air  tour  operator  will  allow  some  part  91 
operators  to  slide  through  a  loophole 
and  not  be  governed  by  the  regulations. 
One  commenter  expresses  concern  that, 
once  in  place,  the  restrictions  on  flying 
over  parks  would  be  extended  to  general 
aviation  users,  which  in  this  instance 
would  require  burdensome  deviations  to 
fly  over  his  State,  Air  Maui,  a 
commercial  operator,  comments  that 
there  is  no  justification  for  the  5.000-ft. 
altitude  and  that  a  triggering  altitude 
should  be  set  by  particular  park  or  area. 

Arizona  Graiic  Canyon  Chapter  of  the 
Sierra  Club  recommends  careful 
scrutiny  of  point-to-point  services  that 
claim  to  not  be  air  tour  operators. 

FAA  Response:  The  law  requires  an 
altitude  to  be  set  by  the  Administrator 
to  complete  the  definition  of  a 
commercial  air  tour  operation.  Once  the 
definition  is  established,  the  operators 
covered  by  the  definition  can  file  for 
operating  authority.  The  application  for 
operating  authority  then  triggers  the 
ATMP  process.  Once  established,  an 
ATMP  may,  among  other  things. 
establish  maximum  or  minimum 
altitudes— below  the  5.000  ft.  trigger 
altitude — for  commercial  air  tour 
operations  over  the  national  park  unit. 
Neither  the  FAA  nor  the  NPS  has  the 
authority  to  extend  the  provisions  of  the 
Act  to  flights  other  than  commercial  air 
tour  operations.  Only  Congress  could 
effect  such  a  change.  Training  flights 
and  part  91  flights  that  are  not 
commercial  air  tour  operations  are  not 
captured  under  the  Act.  Criteria  to 
determine  whether  a  flight  meets  the 
definition  are  spelled  out  in  the  Act  and 
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codified  in  the  regulations  at  14  CFR 
Section  136.3(d)(2).  The  Administrator 
may  consider  additional  criteria  in  any 
specific  circumstance.  See  14  CFR 
Section  136,3(d)(2)(viii). 

Comment  Many  individuals  do  not 
understand  the  5,b00-ft.  proposal  as  a 
triggering  altitude  but  assumed  that  this 
is  a  proposed  minimum  operating 
altitude  for  parks  in  general.  Most  of 
these  individuals  support  a  5,000-ft. 
minimum  operating  altitude  over  parks 
A  few  individuals  urge  a  ban  on 
overflights  of  national  parks.  In 
addition,  one  of  these  individuals 
specifically  recommends  no  flights  at  all 
below  16.6oO-ft.  ACL  if  a  total  ban  on 
commercial  air  tours  over  parks  is  not 
implementfxl  Another  person's 
preference  is  that  aircraft  flv  at  altitudes 
and  distances  to  prevent  any  noise 
pollution  to  the  parks  One  person 
recommends  including  non-motorized 
aircraft  as  part  of  that  park  overflight 
ban 

FAA  rvsponst^  Again,  the  law  requires 
that  the  Administrator  set  the  altitude  to 
complete  the  definition  of  a  commercial 
air  tour  operation  The  FAA  believes  it 
is  clear  that  the  triggering  altitude  is  to 
be  used  onlv  to  determine  which  air 
tour  flights  will  be  subje<;t  to  this 
specific  regulation  The  suggestion  to  set 
a  16,000-ft.  altitude  is  beyond  the  scope 
of  the  NPRM.  The  Act  does  not  attempt 
to  impose  a  ban  over  all  units  of  the 
national  park  system,  though  a  specific 
ATMP  may  ban  commercial  air  tour 
operations  (below  5,000  ft  .AGL)  over 
some  or  all  of  a  particular  park  The 
FAA  knows  of  no  c:ommercial  air  tour 
operation  that  uses  non-motorized 
aircraft.  In  any  event,  one  element  of  the 
statutory  definition  of  a  "commercial  air 
tour  operation  "  is  that  it  is  conducted  in 
a  "powered  aircraft"  See  49  U.S.C. 
Section  40128(f)(4)(A). 

Comment:  One  individual  supports 
the  5.000-ft.  triggering  altitude,  but 
raises  the  issue  of  how  to  deal  with  air 
carriers  who  must  flv  below  that 
altitude  for  landing  and  takeoff  when 
there  is  an  airport  within  a  park,  such 
as  Jackson  Hole  Airport  in  Wyoming.  A 
few  people  propose  e.xclusion  for  air 
tours  operating  out  of  [ackson  Hole 
Airport  since  it  is  in  Grand  Teton 
National  Park 

F,\A  response:  The  Act  specifically 
states  that  aircraft  may  descend  below 
the  altitude  set  by  the  FAA,  in 
cooperation  with  NFS.  for  purposes  of 
taJke-off  and  landing.  See  49  U.S.C. 
Section  40128(f)(4)(A)(i).  Thus,  for 
example,  if  an  air  carrier  flight  is 
operating  below  5,000  ft.  AGL  above  a 
unit  of  the  National  Park  System,  but 
that  operation  is  strictly  for  purposes  of 
takeoff  and  landing  at  an  airport  in  or 


near  the  park,  then  such  a  flight  is  not 
a  "commercial  air  tour  operation."  A 
jack.son  Hole  airport  exclusion  is  not 
part  of  this  rulemaking. 

Comment:  Another  individual  is 
concerned  about  how  the  number  of 
operations  performed  by  interim 
operators  is  counted.  This  commenter 
encourages  the  use  of  financial  records 
to  document  actual  flights  conducted  to 
protect  the  honest  operator. 

FAA  response:  The  method  that  the 
Principal  Operations  Inspector  for  each 
operator  will  use  in  determining  the 
number  of  actual  flights  that  the 
operator  conducted  will  be  spelled  out 
in  a  procedures  manual  being  developed 
by  the  FAA.  Financial  records  will 
certainly  be  one  of  the  sources  used, 
along  with  aircraft  log  books,  flight 
plans,  maintenance  records,  etc.,  in  the 
determination  of  interim  operating 
authorizations. 

Comment  Nevada  Commercial 
.■\viation  (louncil  for  Tourism  supports 
the  5.000-ft.  altitude  and  the  exclusion 
of  flying  over  the  Lake  Mead  area  as  a 
transportation  route  from  the  ATMP 
process. 

FAA  response:  Lake  Mead  is  a  unit  of 
the  national  park  system  and  is  thus 
incluiled  in  the  ATMP  process  by  the 
terms  of  the  Act.  The  Act  excludes 
flights  over  or  near  the  Lake  Mead 
Recreational  Area  that  are  solely  for 
transportation  to  conduct  a  commercial 
air  tour  over  the  Grand  Canyon.  The  Act 
states  the  factors  to  be  used  in 
determining  whether  a  flight  is  a 
commercial  air  tour  operation. 

Comment:  Helicopter  Association 
International  expresses  no  opinion  on 
the  5,000-ft  triggering  altitude,  but 
notes  that  since  most  helicopter 
operations  are  conducted  below  5,000 
feet,  this  will  not  serve  as  an  effective 
way  of  distinguishing  helicopter  air  tour 
operations  from  other  helicopter 
operations.  One  individual  opposes 
unregulated  helicopter  tours  due  to 
noise  impacts  to  visitors,  fire  danger, 
and  negative  impacts  to  wildlife. 

FAA  response:  The  ATMP  process 
will  take  into  consideration  all  effects  of 
commert;ial  air  tour  operations,  whether 
fixed  wing  or  rotary  wing.  The  Act 
specifies  additional  criteria,  other  than 
altitude,  for  determining  whether  or  not 
an  operation  is  a  commercial  air  tour 
operation. 

Comment:  National  Air 
Transportation  Association  (NATA)  and 
Aircraft  Owners  and  Pilots  Association 
(AOPA)  recommend  a  triggering  altitude 
of  3.000  ft.  AGL.  AOPA  remarks  that 
3,000  ft.  AGL  is  the  start  altitude  for 
visual  flight  rules  (VFR)  cruising 
altitudes  and  this  lower  trigger  altitude 
will  better  separate  the  commercial  air 


tour  aircraft  from  general  aviation, 
avoiding  an  intermix  with  other  higher 
altitude  aircraft.  AOPA  notes  that  the 
National  Parks  Overflights  Working 
Group  (NPOWG)  recommended  5,000-ft. 
AGL  altitude  only  as  a  "place  holder" 
that  would  be  identified  in  association 
with  other  triggering  altitudes  that  they 
considered.  AOPA  expresses  concern 
that  this  altitude  may  be  used  to  justify 
future  restrictions  on  aircraft  overflights. 
AOPA  also  commends  the  FAA  for 
including  the  limited  exemption  for  part 
91  operators  codified  in  the  Act.  Other 
commenters  state  that  the  5.000-ft.  AGL 
altitude  is  too  restrictive,  unnecessary 
and  unreasonable  and  recommend 
alternative  altitudes  such  as  2.000.  2.500 
and  3,000  ft.  AGL. 

FAA  response:  A  trigger  altitude  of 
3,000  ft.  AGL  will  not  separate  air  tour 
traffic  from  general  aviation.  Nothing  in 
the  Act  or  this  final  rule  requires  general 
aviation  operations  to  fly  above  the 
triggering  altitude,  regardless  of  whether 
that  trigger  altitude  is  3,000  ft.  AGL  or 
5,000  ft.  AGL  as  proposed  and  adopted 
here.  The  FAA  believes  the  5.000-ft. 
trigger  altitude  reasonably  captures  any 
viable  air  tour  traffic  over  a  unit  of  the 
National  Park  System.  The  FAA  agrees 
with  the  National  Parks  Conservation 
Association  that  the  5.000-ft.  altitude  is 
reasonable  in  that  some  fixed  wing 
aircraft  could  possibly  conduct  a  viable 
air  tour  above  3.000  ft.  and  not  be 
"captured  "  in  the  definition,  whereas  a 
3,000  ft.  altitude  would  capture 
virtually  all  rotor  wing  aircraft.  The  Act 
does  not  authorize  the  FAA  or  NPS  to 
evaluate  significant  adverse  impacts  of 
non  commercial  air  tour  operations. 

Comment:  Finally,  one  person 
recommends  the  NPS  work  with  the 
FAA  to  implement  relevant  provisions 
of  the  Glacier  National  Park  General 
Management  Plan  that  would  ban 
commercial  air  tours  over  the  park. 

FAA  response:  The  General 
Management  Plan  will  be  a 
consideration  in  the  development  of  any 
ATMP  at  Glacier  National  Park. 

The  Final  Rule 

In  this  rulemaking,  the  FAA 
establishes  5.000  feet  AGL  as  the 
altitude  that  completes  the  definition  of 
the  term  "commercial  air  tour 
operation."  Therefore,  any  flight 
conducted  for  compensation  or  hire  in 
a  powered  aircraft  where  a  purpose  of 
the  flight  is  sightseeing  over  a  national 
park,  within  Vz  mile  outside  the 
boundary  of  any  national  park,  or  over 
tribal  lands  during  which  the  aircraft 
flies  below  5.000  feet  above  ground 
level  (except  solely  for  purposes  of 
takeoff  or  landing,  or  necessary  for  safe 
operation  of  an  aircraft  as  determined 
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under  the  rules  and  regulations  of  the 
Federal  Aviation  Administration 
requiring  the  pilot-in-command  to  take 
action  to  ensure  the  safe  operation  of  the 
aircraft),  or  less  than  1  mile  laterally 
from  any  geographic  feature  within  the 
park  (unless  more  than  V2  mile  outside 
the  boundary)  would  be  subject  to  the 
provisions  of  the  Act  and  the  new  part 
136. 

The  5,000-ft.  AGL  altitude  addresses 
the  great  majority  of  cvurent  and 
potential  commercial  air  tour  operations 
over  national  park  units.  In  addition,  the 
NPOWG,  which  met  from  May  1997 
through  December  1997,  considered  a 
number  of  possible  minimum  altitudes 
and  recommended  that  the  minimum 
altitude  be  set  at  5.000  ft.  AGL.  The  Act 
acknowledged  their  efforts  stating;  "this 
title  reflects  the  recommendations  made 
by  that  Group."  See  Section  802  of  the 
Act. 

The  FAA  reminds  readers  that  the 
5.000-ft.  altitude  completes  the 
definition  of  commercial  air  tour 
operation.  This  final  rule  notifies 
operators  conducting  conunercial  air 
tour  operations,  as  defined  in  the  Act. 
that  such  operations  are  subject  to  the 
provisions  of  the  Act.  Because  this 
definition  is  now  complete.  Section 
136.7  requires  commercial  air  tour 
operators  to  apply  for  operating 
authority.  Application  by  a  person  to 
conduct  a  commercial  air  tour  operation 
over  a  unit  of  the  National  Park  System 
triggers  the  ATMP  process.  It  does  not 
mean  that  all  air  tour  operations  will  be 
required  to  be  conducted  above  5,000  ft. 
AGL  or  that  they  will  be  limited  to  that 
minimum  altitude.  Rather  the  air  tour 
management  plan  for  any  given  national 
park  unit  will  define  the  altitudes 
(below  5,000  ft.  AGL)  at  which 
operations  may  be  conducted. 

Environmental  Review 

The  Act  provides  that  the  objective  of 
an  ATMP  is  to  "mitigate  or  prevent  the 
significant  adverse  impacts,  if  any,  of 
commercial  air  tour  operations  upon  the 
natural  and  cultural  resources,  visitor 
experiences,  and  tribal  lands."  See  49 
U.S.C.  Section  40128(b)(a){B). 
Accordingly,  this  final  rule  supports 
this  statutory  objective  and  promotes 
the  goal  of  avoiding  any  significant 
adverse  environmental  impacts  from 
commercial  air  tour  operations. 

In  accordance  with  FAA  Order 
1050.1D,  the  FAA  has  determined  that 
this  final  rule  is  categorically  excluded 
from  environmental  review  under 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA).  In 
particulcu,  this  determination  is  based 
on  FAA  Order  lOSO.lD,  Appendix  4, 
paragraph  4.i,  which  applies  to 


"[rjegulatory  documents  which  cover 
administrative  or  procedural 
requirements,"  and  paragraph  4.j,  which 
covers  "[r]egulations,  standards,  and 
exemptions  (excluding  those  which  if 
implemented  may  cause  a  significant 
impact  on  the  human  environment)." 

NEPA  compliance  will  be  performed 
as  part  of  the  development  of  each 
ATMP  prepared  in  accordance  with  this 
rule. 

Economic  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justif\'  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreement  Act  of  1979  directs  agencies 
to  assess  the  effect  of  regulatory  changes 
on  international  trade.  Fourth,  Public 
Law  104-4  requires  federal  agencies  to 
assess  the  impact  of  any  federal 
mandates  on  state,  local,  tribal 
governments,  and  the  private  sector. 
The  FAA  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  section  3(f)  of  Executive  Order 
12866  and  Department  of 
Transportation  policies  and  procedures 
(44FR11034.  February  26.  1979).  This 
final  rule  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  In  addition,  this  rule  would  not 
constitute  a  barrier  to  international 
trade.  Finally,  the  FAA  has  determined 
that  the  rule  would  not  impose  a  federal 
mandate  on  state,  local,  or  tribal 
governments,  or  the  private  sector  of 
$100  million  per  year. 

Benefit — Cost  Analysis 

This  final  rule  codifies  in  new  part 
136  the  applicable  provisions  of  the  Act 
concerning  commercial  air  tour 
operations  over  national  parks  or  within 
V2  mile  of  the  boundary  of  a  national 
park,  over  tribal  lands  within  or 
abutting  national  parks,  or  less  than  1 
mile  laterally  from  any  geographic 
featiue  within  the  park.  The  Act  and  the 
rule  specifically  exclude  the  Grand 
Canyon  National  Park  and  tribal  lands 
within  or  abutting  it.  air  transportation 
routes  over  the  Lake  Mead  area,  and 
land  or  waters  located  in  Alaska. 
Congress  directed  the  FAA,  in 
cooperation  with  the  NPS,  to  determine 
the  minimum  altitude  under  which 
commercial  air  tour  operations  would 
be  subject  to  the  provisions  of  the 
statute.  An  altitude  of  5.000  ft.  AGL 
completes  the  definition  of  a 


commercial  air  tour  operation  to 
determine  who  will  be  subject  to  part 
136.  The  5.000-ft.  AGL  altitude 
addresses  the  great  majority  of  current 
and  potential  commercial  air  tour 
operations  over  national  park  units.  In 
addition,  the  NPOWG,  which  met  from 
May  1997  through  December  1997. 
considered  a  number  of  possible 
minimum  altitudes  and  recommended 
that  the  minimum  altitude  be  set  at 
5,000  ft.  AGL. 

These  new  regulations  simply  codify 
statutory  provisions  from  Public  Law 
106-18i,  and  finalize  Congress' 
directive  that  the  Administrator 
determine  an  altitude  to  complete  the 
definition  set  forth  in  49  U.S.C.  Section 
40128  (f)(4)(A).  The  primary  benefit  of 
the  regulations  will  be  to  enable  the 
FAA  and  the  NPS  to  develop  acceptable 
and  effective  measures  to  mitigate  or 
prevent  the  significant  adverse  effects,  if 
any,  of  commercial  air  tour  operations 
upon  the  natural  and  cultural  resources, 
visitor  experiences,  and  tribal  lands. 

The  costs  and  benefits  of  this  rulf 
cannot  be  evaluated  effectively  without 
taking  into  account  specific  noise 
mitigation  measures  that  would  be 
incorporated  in  an  ATMP  for  a  specific 
park.  The  NPS  and  FAA  thus  intend  to 
prepare  such  evaluations  when  specific 
plans  specified  in  §  136.9  (Air  Tour 
Management  Plans)  are  proposed. 

Regulatory  Flexibility  Determination 
and  Assessment 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  establishes  '"as  a  principle  of 
regulator,'  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organization,  and  government 
jurisdictions  subject  to  regulation."  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RFA 
covers  a  wide  range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations  and  small 
govermnental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulator}'  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
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may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  has  determined  that  this 
final  rule  bv  itself  imposes  no  costs  on 
small  commercial  air  tour  operators. 
The  actual  effect  on  small  entities  of 
implementing  this  rule  will  be 
determined  by  individual  ATMPs.  This 
final  rule  is  limited  to  only  what  has 
been  authorized  by  this  Act. 
Accordingly,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  the 
Federal  Aviation  Administration 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  FAA 
solicits  comments  on  this 
determination 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  (TAA)  of 
1979  prohibits  Federal  agencies  from 
engaging  in  anv  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary-  obstacles.  The 
TAA  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  Act,  the 
FAA  has  assessed  the  potential  effect  of 
this  final  rule  and  has  determined  that 
it  will  have  only  a  domestic  impact  and 
therefore  no  effect  on  any  trade- 
sensitive  activity. 

Unfunded  Mandates  Reform  Act 
Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA),  enacted  as  Public  Uw 
104^  on  March  22.  1995.  is  intended, 
among  other  things,  to  curb  the  prac:tice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments 

Title  II  of  the  UMRA  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  SlOO 
million  or  more  expenditure  (adjusted 
annually  for  infiation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory'  action." 

This  final  rule  does  not  contain  such 
a  mandate  Therefore,  the  requirements 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply 


Paperwork  Reduction  Act 

The  FAA  finds  that  no  paperwork 
burden  is  imposed  by  the  adoption  of 
this  final  rule,  which  essentially  adopts 
an  altitude  that  completes  the  definition 
of  commercial  air  tour  operation.  The 
paperwork  burden  imposed  is  the 
product  of  a  Congressional  mandate 
pursuant  to  the  National  Park  Air  Tour 
Management  Act. 

The  FAA  and  NFS  acknowledge, 
however,  that  the  Air  Tour  Management 
Process  will  impose  paperwork 
requirements  on  the  public  as 
individual  management  plans  for  parks 
are  developed  and  interim  operating 
authority  is  apprfived.  This  process  is 
delineated  in  an  advisory  circular.  A 
request  for  approval  of  the  paperwork 
requirements  has  been  submitted  to 
OMB  for  approval.  The  description 
below  is  provided  so  that  interested 
individuals  may  comment  on  the 
paperwork  submission  requirements. 

Titlf  National  Parks  Air  Tour 
Management 

Summary:  Section  40128(a)(2)(A)  of 
the  Act  requires  that  "Before 
commencing  commercial  air  tour 
operations  over  a  national  park  or  tribal 
lands,  a  commercial  air  tour  operator 
shall  apply  to  the  Administrator  for 
authority  to  conduct  the  operations  over 
the  park  or  tribal  lands.  '  The  FAA 
codified  this  section  as  14  CFR  136.7(b). 
An  advisory  circular  assists  the  operator 
in  complying  with  this  application 
process  by  listing  the  requirements: 

•  Name,  mailing  address,  phone 
numbers  of  the  company. 

•  Address  of  principal  base  where 
operations  will  b«;  conducted. 

•  Proposed  start  up  date  for 
operations  (for  new  entrants). 

•  C.ompany  certificate  number  if  a 
certificated  operator. 

•  Management  personnel  names, 
titles,  phone  numbers. 

•  Part  91  status;  Part  135  single  pilot, 
basic,  full,  or  commuter  operator  status; 
or  Part  121  status. 

•  Type  and  number  of  aircraft  to  be 
used  in  commercial  air  tour  operations. 

•  National  park  or  tribal  lands  over 
which  commercial  air  tour  operations 
will  be  conducted. 

•  The  safety  history  of  the  operator. 

•  Any  additional  information  that 
might  provide  the  FAA  with  a  better 
understanding  of  the  proposed 
operation  (e.g.,  proposed  or  actual 
routes,  altitudes,  frequency  of  flights, 
time  of  flights,  etc.). 

•  For  existing  operators,  the  greater 
of— 

— The  number  of  commercial  air  tour 
operations  within  the  12-month 
period  preceding  April  5,  2000.  or 


from  April  1,  1999,  through  March  31. 
2000, or 

— The  average  number  of  commercial  air 
tour  operations  per  12-month  period 
for  the  36  months  preceding  April  5, 
2000,  or  from  April  1,  1997  through 
March  31.  2000,  and 

— For  seasonal  operations,  the  number 
of  commercial  air  tour  operations  that 
occurred  during  the  season  or  seasons 
covered  by  the  12 -month  period 
preceding  April  5,  2000,  or  from  April 
1.  1999,  through  March  31.  2000. 

•  Other  appropriate  information  as 
may  be  requested  by  the 
Administrator — 

•  Operators  may  submit  the  following 
optional  data  to  support  ATM? 
development — 

— The  economic  benefits  of  the 

operator's  commercial  air  tour 

operations  to  the  park  and  community 
— Impact  of  any  potential  restrictions  on 

an  operator's  commercial  air  tour 

operations 
— Tne  advantages  of  the  operator's  air 

tours  for  its  customers  and  the 

national  parks  and/or  tribal  lands  they 

visit 
— The  number  of  air  tour  visitors  the 

operator  serves  on  an  annual  or 

seasonal  basis 

Except  for  the  optional  information, 
these  are  routine  items  that  any 
company  would  maintain  as  a  matter  of 
business  practice,  and  this  information 
should  not  require  more  than  an  hour  to 
collect.  Operators  are  encouraged  to 
submit  the  optional  information,  as  it 
may  aid  in  the  ATMP  development 
process.  Operators  may  elect  to  submit 
this  optional  data  as  a  group  to  reduce 
duplication  of  effort. 

Use  of  the  information:  This 
information  collection  supports  the  final 
rule,  which  was  mandated  by  the  Act. 

Respondents:  We  estimate  that  there 
would  be  about  1 74  respondents. 

Frequency:  This  is  a  one-time 
collection. 

Annual  Burden  Estimate:  The 
estimate  for  the  collection  of  routine 
company  data  is  1  hour;  the  collection 
of  the  optional  information  is  2  hours. 
We  estimate  that  a  clerical  assistant 
should  be  able  to  produce  the 
application  package  in  4  hours. 

"The  hourly  wage  for  a  chief  pilot/ 
company  president  to  produce  the 
information  is  estimated  as  equivalent 
to  a  GS-14,  Step  10,  or  $101,742 
divided  by  2080  hours  =  $49.  per  hour. 
Clerical  assistance  is  estimated  as 
equivalent  to  a  GS-6,  Step  1,  or  $28,253 
divided  by  2080  -  $13.58  per  hour. 

174  operators  x  3  hours  x  $49.  = 
$25,578. 

174  clerical  assistants  x  4  hours  x 
$13.58  =  $9,  451.78. 
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$25,578  +  $9,451.78  =  $35,029.78 
(total  cost  of  174  operators  completing 
operating  authority  applications). 

The  total  reporting  hour  burden  is 
1218  hours. 

The  agency  is  soliciting  comments  on 
this  information  collection  to — 

(1)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden; 

(2)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(3)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  by  December 
24,  2002  and  should  direct  them  to 
Docket  No.  FAA-2001-8609,  U.S.  DOT 
Dockets,  Room  PL^Ol,  400  7th  Street, 
SW.,  Washington,  DC  20590-0001. 
Comments  should  also  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Building, 
Room  10202.  725  17th  Street,  NW., 
Washington,  DC  20053,  Attention:  Desk 
Officer  for  FAA. 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995  (5  CFR  1320.8{b)(2)(vi)),  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
this  information  collection  will  be 
published  in  the  Federal  Register  after 
the  Office  of  Management  and  Budget 
approves  it. 

ListofSubiects 

14  CFR  Part  91 

Afghanistan,  Agriculture,  Air  traffic 
control.  Aircraft,  Airmen,  Airports, 
Aviation  safety,  Canada,  Cuba.  Ethiopia. 
Freight.  Mexico,  Noise  control,  Political 
candidates.  Reporting  and 
recordkeeping  requirements, 
Yugoslavia. 

14  CFR  Part  136 

Air  transportation.  Aircraft,  Aviation 
safety.  National  parks.  Recreation  and 
recreation  areas.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
amends  chapter  I  of  title  14  of  the  Code 
of  Federal  Regulations  as  follows: 


PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1155.  40103. 
40113,  40120,  44101,  44111,  44701.  44709. 
44711.  44712.  44715.  44716,  44717,  44722, 
46306,  46315,  46316,  46504,  46506-^6507, 
47122,  47508,  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

2.  Special  Federal  Aviation 
Regulation  No.  78  is  removed. 

3.  14  CFR  part  136  is  added  to  read 
as  follows: 

PART  136— NATIONAL  PARKS  AIR 
TOUR  MANAGEMENT 

Sec. 

136.1     Applicability. 

136.3     Definitions. 

136.5     Prohibition  of  commercial  air  tour 

operations  over  the  Rocky  Mountain 

National  Park. 
136.7    Overflights  of  national  parks  and 

tribal  lands. 
136.9     Air  tour  management  plans  (ATMP). 
136.11     Interim  operating  authority. 

Authority:  49  U.S.C.  106(g),  40113,  40119, 
44101,  44701,  44701^4702.  44705,  44709- 
44711,  44713,  44716-44717,  44722,  44901 . 
44903-44904,  44912,  46105. 

§136.1     Applicability. 

(a)  This  part  restates  and  paraphrases 
several  sections  of  the  National  Parks 
Air  Tour  Management  Act  of  2000, 
including  section  803  (codified  at  49 
U.S.C.  40128)  and  sections  806  and  809. 
This  part  clarifies  the  requirements  for 
the  development  of  an  air  tour 
management  plan  for  each  park  in  the 
national  park  system  where  commercial 
air  tour  operations  are  flown. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  this  part  applies  to 
each  commercial  air  tour  operator  who 
conducts  a  commercial  air  tour 
operation  over — 

(1)  A  unit  of  the  national  park  system; 

(2)  Tribal  lands  as  defined  in  this  part; 
or 

(3)  Any  area  within  one-half  mile 
outside  the  boundary  of  any  unit  of  the 
national  park  system. 

(c)  This  part  does  not  apply  to  a 
commercial  air  toiu  operator  conducting 
a  commercial  air  tour  operation — 

(1)  Over  the  Grand  Canyon  National 
Park; 

(2)  Over  that  portion  of  tribal  lands 
within  or  abutting  the  Grand  Canyon 
National  Park; 

(3)  Over  any  land  or  waters  located  in 
the  State  of  Alaska;  or 

(4)  While  flying  over  or  near  the  Lake 
Mead  Recreation  Area,  solely  as  a 
transportation  route,  to  conduct  a 


commercial  air  tour  over  the  Grand 
Canyon  National  Park. 

§136.3     Definitions. 

For  purposes  of  this  part — 

(a)  Commercial  air  tour  operator 
means  any  person  who  conducts  a 
commercial  air  tour  operation. 

(b)  Existing  commercial  air  tour 
operator  means  a  commercial  air  tour 
operator  that  was  actively  engaged  in 
the  business  of  providing  commercial 
air  tour  operations  over  a  national  park 
at  any  time  during  the  12-month  period 
ending  on  April  5.  2000. 

(c)  New  entrant  commercial  air  tour 
operator  means  a  commercial  air  tour 
operator  that — 

(1)  Applies  for  operating  authority  as 
a  commercial  air  tour  operator  for  a 
national  park  or  tribal  lands;  and 

(2)  Has  not  engaged  in  the  business  of 
providing  commercial  air  tour 
operations  over  the  national  park  or 
tribal  lands  for  the  12-month  period 
preceding  enactment. 

(d)  Commercial  air  tour  operation — 

(1)  Means  any  flight,  conducted  for 
compensation  or  hire  in  a  powered 
aircraft  where  a  purpose  of  the  flight  is 
sightseeing  over  a  national  park,  within 
V2  mile  outside  the  boundary  of  any 
national  park,  or  over  tribal  lands, 
during  which  the  aircraft  flies — 

(i)  Below  5.000  feet  above  ground 
level  (except  for  the  purpose  of  takeoff 
or  landing,  or  as  necessary  for  the  safe 
operation  of  an  aircraft  as  determined 
under  the  rules  and  regulations  of  the 
Federal  Aviation  Administration 
requiring  the  pilot-in-command  to  take 
action  to  ensure  the  safe  operation  of  the 
aircraft); 

(ii)  Less  than  1  mile  laterally  from  any 
geographic  feature  within  the  park 
(unless  more  than  V2  mile  outside  the 
boundary);  or 

(iii)  Except  as  provided  in  §  136.5. 

(2)  The  Administrator  may  consider 
the  following  factors  in  determining 
whether  a  flight  is  a  commercial  air  tour 
operation  for  purposes  of  this  part — 

(i)  Whether  there  was  a  holding  out  to 
the  public  of  willingness  to  conduct  a 
sightseeing  flight  for  compensation  or 

hire; 

(ii)  Whether  a  narrative  that  referred 
to  areas  or  points  of  interest  on  the 
surface  below  the  route  of  the  flight  was 
provided  by  the  person  offering  the 
flight; 

(iii)  The  area  of  operation; 

(iv)  The  frequency  of  flights 
conducted  by  the  person  offering  the 
flight; 

(v)  The  route  of  flight; 

(vi)  The  inclusion  of  sightseeing 
flights  as  part  of  any  travel  arrangement 
package  offered  by  the  person  offering 
the  flight; 
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(vii)  Whether  the  flight  would  have 
been  canceled  based  on  poor  visibility 
of  the  surface  below  the  route  of  the 
flight;  and 

(viii)  Anv  other  factors  that  the 
Administrator  and  Director  i:onsider 
appropriate 

(3)  For  purposes  of  ij  13ti  5.  means  anv 
flight  conducted  for  compensation  or 
hire  in  a  powered  aircraft  where  a 
purpose  of  the  flight  is  sightseeing  over 
a  naticjnai  park 

(e)  Sational  park  means  any  unit  ot 
the  national  park  svstem.  (See  title  lb  ot 
the  U.S.  Code,  section  1,  ft  srcj  ) 

(f)  Tribal  lands  means  that  portion  of 
Indian  countrv  (as  that  term  is  defined 
in  section  1151  of  title  18  of  the  U.S. 
Code)  that  is  within  or  abutting  a 
national  park 

(gj  Administrator  means  the 
Administrator  of  the  Federal  .Aviation 
Administration. 

(h)  Director  means  the  Director  of  the 
National  Park  Service 

(i)  Superintendent  means  the  duly 
appointed  representative  of  the  National 
Park  Service  for  a  particular  unit  ot  the 
national  park  system. 

§  136.5    Prohibttion  of  commercial  air  tour 
operations  over  the  Rocky  Mountain 
National  Park. 

All  commercial  air  tour  operati(ms  in 
the  airspace  over  the  Rocky  Mountain 
National  Park  are  prohibited  regardless 
of  altitude 

§  136.7    Overflights  of  national  parks  and 
tribal  lands. 

(a)  General.  A  c:ommercial  air  tour 
operator  may  not  conduct  commercial 
air  tour  operations  over  a  national  park 
or  tribal  land  except — 

(1)  In  accordance  with  this  section; 

(2)  In  accordance  with  conditions  and 
limitations  prescribed  for  that  operator 
by  the  Administrator;  and 

(3)  In  accordance  with  any  appluablf 
air  tour  management  plan  for  the  park 
or  tribal  lands. 

(b)  Application  for  operating 
authority.  Before  commencing 
commercial  air  tour  operations  over  a 
national  park  or  tribal  lands,  a 
commercial  air  tour  operator  shall  apply 
to  the  Administrator  for  authority  to 
conduct  the  operations  over  the  park  or 
tribal  lands. 

(c)  Number  of  operations  authonzed 
In  determining  the  number  of 
authorizations  to  issue  to  provide 
commercial  air  tour  operations  over  a 
national  park,  the  Administrator,  in 
cooperation  with  the  Director,  shall  take 
into  consideration  the  provisions  of  the 
air  tour  management  plan,  the  number 
of  existing  commercial  air  tour  operators 
and  current  level  of  service  and 


equipment  provided  by  any  such 
operators,  and  the  financial  viability  of 
each  commercial  air  tour  operation. 

(d)  Cooperation  with  National  Park 
Ser\ice  Before  granting  an  application 
under  this  part,  the  Administrator,  in 
cooperation  with  the  Director,  shall 
develop  an  air  tour  management  plan  in 
accordance  with  *)  136.9  and  implement 
such  a  plan. 

(e)  Time  lifnit  on  response  to 
applications.  Every  effort  will  be  made 
to  act  on  anv  application  under  this  part 
and  issue  a  decision  on  the  application 
not  later  than  24  months  after  it  is 
received  or  amended. 

(f)  Pnnntv  In  acting  on  applications 
under  this  paragraph  to  provide 
commercial  air  tour  operations  over  a 
national  park,  the  Administrator  shall 
give  priority  to  an  application  under 
this  paragraph  in  any  case  where  a  new 
entrant  commercial  air  tour  operator  is 
seeking  opjerating  authority  with  respect 
ti>  that  national  park. 

(gl  Exception  Notwithstanding  this 
section,  commercial  air  tour  operators 
may  conduct  commercial  air  tour 
operations  ov(!r  a  national  park  under 
part  ^)\  of  this  {;hapter  if — 

(1)  Such  activity  is  permitted  under 
part  1 19  of  this  chapter; 

(2)  The  operator  secures  a  letter  of 
.igreement  from  the  Administrator  and 
the  Superintendent  for  that  park 
describing  the  conditions  under  which 
the  operations  will  be  conducted;  and 

(3)  The  number  of  operations  under 
this  exception  is  limited  to  not  more 
than  a  total  of  5  flights  by  all  operators 
in  anv  30-day  period  over  a  particular 
park 

(h)  Special  rule  for  safety 
requirement  Notwithstanding  §  136.11, 
an  existing  c:ommercial  air  tour  operator 
shall  apply,  not  later  than  |anuary  23. 
.i0t)3  for  operating  authority  under  part 
1 19  of  this  chapter,  for  certification 
under  part  121  or  part  135  of  this 
chapter.  A  new  entrant  commercial  air 
tour  operator  shall  apply  for  such 
authority  before  conducting  commercial 
air  tour  operations  over  a  national  park 
or  tribal  lands  that  are  within  or  abut  a 
national  park.  The  Administrator  shall 
make  everv'  effort  to  act  on  such 
application  for  a  new  entrant  and  issue 
a  decision  on  the  application  not  later 
than  24  months  after  it  is  received  or 
amended. 

§  1 36.9    Air  tour  management  plans 
(ATMP). 

(a)  Establishment.  The  Administrator, 
in  cooperation  with  the  Director,  shall 
establish  an  air  tour  management  plan 
for  any  national  park  or  tribal  land  for 
which  such  a  plan  is  not  in  effect 
whenever  a  person  applies  for  authority 


to  conduct  a  commercial  air  tour 
operation  over  the  park.  The  air  tour 
management  plan  shall  be  developed  by 
means  of  a  public  process  in  accordance 
with  paragraph  (d)  of  this  section.  The 
objective  of  any  air  tour  management 
plan  is  to  develop  acceptable  and 
effective  measures  to  mitigate  or  prevent 
the  significant  adverse  impacts,  if  any, 
of  commercial  air  tour  operations  upon 
the  natural  and  cultural  resources, 
visitor  experiences,  and  tribal  lands. 

(b)  Environmental  determination.  In 
establishing  an  air  tour  management 
plan  under  this  section,  the 
Administrator  and  the  Director  shall 
each  sign  the  environmental  decision 
document  required  by  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332)  which  may 
include  a  finding  of  no  significant 
impact,  an  environmental  assessment, 
or  an  environmental  impact  statement 
and  the  record  of  decision  for  the  air 
tour  management  plan. 

(c)  Contents.  An  air  tour  management 
plan  for  a  park — 

(1)  May  prohibit  commercial  air  tour 
operations  in  whole  or  in  part; 

(2)  May  establish  conditions  for  the 
conduct  of  commercial  air  tour 
operations,  including,  but  not  limited 
to,  commercial  air  tour  routes, 
maximum  number  of  flights  per  unit  of 
time,  maximum  and  minimum  altitudes, 
time  of  day  restrictions,  restrictions  for 
particular  events,  intrusions  on  privacy 
on  tribal  lands,  and  mitigation  of  noise, 
visual,  or  other  impacts: 

(3)  Shall  apply  to  all  commercial  air 
tour  operations  within  '2  mile  outside    . 
the  boundary  of  a  national  park; 

(4)  Shall  include  incentives  (such  as 
preferred  commercial  air  tour  routes  and 
altitudes,  and  relief  from  caps  and 
curfews)  for  the  adoption  of  quiet 
technology  aircraft  by  commercial  air 
tour  operators  conducting  commercial 
air  tour  operations  at  the  park; 

(5)  Shall  provide  for  the  initial 
allocation  of  opportunities  to  conduct 
commercial  air  tour  operations  if  the 
plan  includes  a  limitation  on  the 
number  of  commercial  air  tour 
operations  for  any  time  period;  and 

(6)  Shall  justify  and  document  the 
need  for  measures  taken  pursuant  to 
paragraphs  (c)(1)  through  {c)(5)  of  this 
section  and  include  such  justification  in 
the  record  of  decision. 

(d)  Procedure.  In  establishing  an 
ATMP  for  a  national  park  or  tribal 
lands,  the  Administrator  and  Director 
shall— 

(1)  Hold  at  least  one  public  meeting 
with  interested  parties  to  develop  the  air 
tour  management  plan; 

(2)  Publish  the  proposed  plan  in  the 
Federal  Register  for  notice  and 
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comment  and  make  copies  of  the 
proposed  plan  available  to  the  public; 

(3)  Comply  with  the  regulations  set 
forth  in  40  CFR  1501.3  and  1501.5 
through  1501.8  (for  the  purposes  of 
complying  with  40  CFR  1501.3  and 
1501.5  through  1501.8,  the  Federal 
Aviation  Administration  is  the  lead 
agency  and  the  National  Park  Service  is 
a  cooperating  agency);  and 

(4)  Solicit  the  participation  of  any 
Indian  tribe  whose  tribal  lands  are,  or 
may  be,  overflown  by  aircraft  involved 
in  a  commercial  air  tour  operation  over 
the  park  or  tribal  lands  to  which  the 
plan  applies,  as  a  cooperating  agency 
under  the  regulations  referred  to  in 
paragraph  (d)(3)  of  this  section. 

(e)  Amendments.  The  Administrator, 
in  cooperation  with  the  Director,  may 
make  amendments  to  an  air  tour 
management  plan.  Any  such 
amendments  will  be  published  in  the 
Federal  Register  for  notice  and 
comment.  A  request  for  amendment  of 
an  ATMP  will  be  made  in  accordance 
with  §  11.25  of  this  chapter  as  a  petition 
for  rulemaking. 

§  1 36.11     Interim  operating  authority. 

(a)  General.  Upon  application  for 
operating  authority,  the  Administrator 
shall  grant  interim  operating  authority 
under  this  section  to  a  commercial  air 
tour  operator  for  commercial  air  tour 
operations  over  a  national  park  or  tribal 
land  for  which  the  operator  is  an 
existing  commercial  air  tour  operator. 


(b)  Requirements  and  limitations. 
Interim  operating  authority  granted 
under  this  section — 

(1)  Shall  provide  annual  authorization 
only  for  the  greater  of — 

(i)  The  number  of  flights  used  by  the 
operator  to  provide  the  commercial  air 
tour  operations  within  the  12-month 
period  prior  to  April  5.  2000;  or 

(ii)  Tne  average  number  of  flights  per 
12-month  period  used  by  the  operator  to 
provide  such  operations  within  the  36- 
month  period  prior  to  April  5.  2000.  and 
for  seasonal  operations,  the  number  of 
flights  so  used  during  the  season  or 
seasons  covered  by  that  12-month 
period; 

(2)  May  not  provide  for  an  increase  in 
the  number  of  commercial  air  tour 
operations  conducted  during  any  time 
period  by  the  commercial  air  tour 
operator  above  the  number  the  air  tour 
operator  was  originally  granted  unless 
such  an  increase  is  agreed  to  by  the 
Administrator  and  the  Director; 

(3)  Shall  be  published  in  the  Federal 
Register  to  provide  notice  and 
opportunity  for  comment; 

(4)  May  be  revoked  by  the 
Administrator  for  cause; 

(5)  Shall  terminate  180  days  after  the 
date  on  which  an  air  tour  management 
plan  is  established  for  the  park  and 
tribal  lands; 

(6)  Shall  promote  protection  of 
national  park  resources,  visitor 
experiences,  and  tribal  lands; 

(7)  Shall  promote  safe  commercial  air 
tour  operations; 

(8)  Shall  promote  the  adoption  of 
quiet  technology,  as  appropriate,  and 


(9)  Shall  allow  for  modifications  of 
the  interim  operating  authority  based  on 
experience  if  the  modification  improves 
protection  of  national  park  resources 
and  values  and  of  tribal  lands. 

(c)  New  entrant  operators.  The 
Administrator,  in  cooperation  with  the 
Director,  may  grant  interim  operating 
authority  under  this  paragraph  (c)  to  an 
air  tour  operator  for  a  national  park  or 
tribal  lands  for  which  that  operator  is  a 
new  entrant  air  tour  operator  if  the 
Administrator  determines  the  authority 
is  necessary'  to  ensure  competition  in 
the  provision  of  commercial  air  tour 
operations  over  the  park  or  tribal  lands. 

(1)  Limitation.  The  Administrator  may 
not  grant  interim  operating  authority 
under  this  paragraph  (c)  if  the 
Administrator  determines  that  it  would 
create  a  safety  problem  at  the  park  or  on 
the  tribal  lands,  or  if  the  Director 
determines  that  it  would  create  a  noise 
problem  at  the  park  or  on  the  tribal 
lands. 

(2)  ATMP  limitation.  The 
Administrator  may  grant  interim 
operating  authority  under  this 
paragraph  (c)  only  if  the  ATMP  for  the 
park  or  tribal  lands  to  which  the 
application  relates  has  not  been 
developed  within  24  months  after  April 
5.  2000. 

Issueci  in  Washington,  DC  on  October  17. 
2002. 

Marion  C.  Blakey. 
Administrator. 
|FR  Doc.  02-270.3.3  Fileti  10-24-02;  8;45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  409,  417,  and  422 

(CMS-4041-P1 

RIN  0938-AK71 

(Medicare  Program;  Modifications  to 
Managed  Care  Rules 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
implement  certain  provisions  of  the 
Social  Security  Act  (the  Act)  relating  to 
the  Medicare+Choice  (M+C)  program 
that  were  enacted  in  the  Medicare. 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA) 

It  also  proposes  other  cihanges  tn  the 
M+C;  regulations  based  on  program 
e.xperience  and  feedback  from  M+C 
organizations. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  latter 
than  5  p.m  on  December  24.  2002 
ADDRESSES:  In  c:ommenting.  please  refer 
to  file  code  CMS-4041-P  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (F.'\X) 
transmission  Mail  written  ( ornments 
(one  original  and  three  c:opies)  to  the 
following  address  ONLY:  Centers  for 
Medicare  &  Medicaid  Services. 
Department  of  Health  and  Human 
Services,  Attention:  CMS-4041-P.  PC) 
Box  8013.  Bahimore.  MD  21244-8013 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  vou  prefer,  you  may  deliver  (bv 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses:  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue,  S\V  .  Room  445-G, 
Washington.  DC  20201  or  Centers  for 
Medicare  &  Medicaid  Services.  Room 
C5-14-03,  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850 

(Because  ac:cess  to  the  interior  of  the 
Hubert  H.  Humphrey  Building  is  not 
readily  available  to  persons  without 
Federal  Government  identification, 
conunenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  cloclt  is  available 
for  persons  wishing  to  retain  proof  of 
filing  by  stamping  and  retaining  an  extra 
copy  of  the  comments  being  filed.) 


C'omments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  bt!  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Hutchin.son,  (410)  786-8953. 

SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
at  the  headquarters  of  the  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244,  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  phone  (410) 
786-7197. 

I.  Background 

A  Balanced  Budfiet  Act  of  1997 

Section  4001  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Pub  L.  105-33), 
added  sections  1851  through  1859  to  the 
Social  Set:urity  Act  (the  Act) 
establishing  a  new  Part  C  of  the 
Medicare  program,  known  as  the 
Medicare+C^hoice  (M+C])  program. 
Under  section  1851(a)(1)  of  the  Act, 
every  individual  entitled  to  Medicare 
Part  .\  and  enrolled  under  Part  B,  except 
for  individuals  with  end-stage  renal 
disease,  cmild  elect  to  receive  benefits 
either  through  the  Medicare  fee-for- 
service  program  or  an  M+C  plan,  if  one 
was  offered  where  he  or  she  lived. 

The  primary  goal  of  the  M+C  program 
was  to  provide  Medicare  beneficiaries 
with  a  wider  range  (jf  health  plan 
choices  through  which  to  obtain  their 
Medicare  benefits.  The  BBA  authorized 
a  variety  of  private  health  plan  options 
for  beneficiaries,  including  both  the 
traditional  managed  care  plans  (such  as 
those  offered  by  health  maintenance 
organizations  (HMOs))  that  had  been 
offered  under  section  1876  of  the  Act, 
and  new  options  that  were  not 
previously  authorized.  Three  types  of 
M+('  plans  were  authorized  under  the 
new  Part  C,  as  follows: 

•  M+f]  coordinated  care  plans, 
including  HMO  plans  (with  or  without 
point-of-service  options),  provider- 
sponsored  organization  (PSO)  plans, 
and  preferred  provider  organization 
(PPO)  plans 

•  M+C]  medical  savings  account 
(MSA)  plans  (combinations  of  a  high- 
deductible  M+C]  health  insurance  plan 
and  a  contribution  to  an  M+C  MSA). 

•  M+C  private  fee-for-service  plans. 


B.  Medicare,  Medicaid,  and  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999 

The  Medicare,  Medicaid,  cmd  SCHIP 
Balanced  Budget  Refinement  Act  of 
1999  (BBRA)  (Pub.  L.  106-113) 
amended  the  M+C  provisions  of  the  Act. 
Many  of  these  amendments  were 
reflected  in  a  final  rule  with  comment 
period  published  in  the  Federal 
Register  on  June  29,  2000  (65  FR  40170). 
We  received  five  comments  in  response 
to  that  final  rule,  which  will  be 
addressed  in  the  final  rule  responding  to 
comments  concerning  this  proposed 
rule. 

Certain  amendments  to  the  new  Part 
C  made  by  the  BBRA  are  relevant  to  the 
Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA),  since  the  BIPA 
made  changes  to  the  BBRA 
amendments.  For  example,  section  502 
of  the  BBRA  amended  section  1851(f)(2) 
of  the  Act  by  providing  that  if  an 
election  or  change  in  election  to  an  M+C 
plan  was  made  after  the  10th  day  of  a 
calendar  month,  the  election  would  be 
effective  the  first  day  of  the  second 
calendar  month  following  the  date  the 
election  or  change  in  election  was  made, 
not  the  first  calendar  month,  as  had 
been  the  case  under  the  original  M+C 
statute.  As  discussed  in  a  final  rule 
published  on  March  22.  2002  (67  FR 
13278),  the  BIPA  reversed  this 
amendment  and  restored  the  original 
effective  date. 

Section  511(a)  of  the  BBRA  amended 
section  1853(a)  of  the  Act  by  providing 
for  a  risk  adjustment  transition  schedule 
for  calendar  years  (CY)  2000  and  2001 
that  differed  from  the  one  that  we  had 
provided  as  part  of  our  risk  adjustment 
methodology.  The  BIPA  further  revised 
this  transition  schedule. 

Section  512  of  the  BBRA  amended 
section  1853  of  the  Act  by  adding  a  new 
paragraph  (i)  to  provide  for  new  entry 
bonus  payments  to  encourage  M+C 
organizations  to  offer  plans  where  there 
were  no  M+C  plans  serving  the  area  as 
of  lanuary  1,  2000.  This  BBRA  provision 
was  amended  by  the  BIPA  to  permit 
M+C  organizations  entering  counties 
that  had  been  abandoned  in  2001  to 
receive  bonuses. 

The  final  rule  published  on  March  22, 
2002  revised  the  regulations  to  reflect 
the  changes  to  the  BBRA  provided  in 
sections  502.  511,  and  512  of  the  BIPA 

C.  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000 

The  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA).  enacted  December 
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21,  2000,  further  amended  the  M+C 
provisions  of  the  Act.  The  final  rule 
published  on  March  22,  2002  amended 
the  regulations  to  reflect  changes  made 
by  certain  provisions  of  the  BIPA, 
including  those  discussed  in  section  I.B 
of  this  preamble,  that  amended 
provisions  enacted  in  the  BBRA.  In  this 
proposed  rule,  we  propose  to  revise  the 
regulations  to  implement  sections  605 , 
606,  611.  612,  615,  617,  620, 621, and 
623  of  the  BIPA, 

1 ,  Revision  of  Pajmient  Rates  for  End- 
Stage  Renal  Disease  (ESRD)  Patients 
Enrolled  in  Medicare+Choice  Plans 

Section  605(a)  of  the  BIPA  amended 
section  1853(a)(1)(B)  of  the  Act  by 
requiring  us  to  provide  for  appropriate 
adjustments  to  the  M+C  ESRD  payment 
rates,  effective  January  1,  2002,  to  reflect 
the  demonstration  rate  (including  the 
risk  adjustment  methodology  associated 
with  the  demonstration  rate)  of  the 
social  health  maintenance  organization 
ESRD  capitation  demonstration.  This 
demonstration  assessed  whether  it 
would  be  feasible  to  allow  Medicare 
ESRD  patients  of  all  ages  to  enroll  in 
M+C  plans  and  to  test  risk-adjusted 
capitation  payments  for  ESRD 
beneficiaries. 

Before  January  1,  2002,  M+C  ESRD 
capitation  payments  were  based  on 
State  level  base  rates  that  were  not  risk- 
adjusted.  The  base  payment  rates  were 
based  on  a  base  year  (1997)  amount  that 
represented  95  percent  of  projected 
State  average  fee-for-service  costs,  as 
determined  at  the  time, 

Llnder  section  605(c)  of  the  BIPA,  we 
were  required  to  publish  for  public 
comment  a  description  of  the 
adjustments  we  proposed  to  make  in 
accordance  with  section  605(a)  of  the 
BIPA.  We  published  a  proposed  notice 
on  May  1.  2001  (66  FR  21770)  soliciting 
comments  on  the  proposed  adjustments. 
Section  605(c)  of  the  BIPA  further 
required  us  to  publish  these  adjustments 
in  final  form  so  that  the  amendment 
made  by  section  605(a)  would  be 
implemented  consistent  with  605(b) 
(which  provided  that  the  adjustments 
were  to  become  effective  with  payments 
made  for  January  2002.  We  published 
this  final  notice  in  the  Federal  Register 
on  October  1,  2001  (66  FR  49958). 

The  new  ESRD  payment  methodology 
set  forth  in  the  final  notice  published  on 
October  1,  2001— 

•  Increased  the  ESRD  base  payment 
rate  for  2002  by  3  percent.  We 
determined  in  the  final  notice  that  a  3 
percent  increase  in  the  base  rate  was  the 
most  appropriate  proxy  for  100  percent 
of  the  estimated  per  capita  fee-for- 
service  expenditures  for  ESRD 
beneficiaries,  and  the  most  appropriate 


way  to  reflect  the  demonstration  rates; 
and 

•  Adjusted  State  per  capita  rates  by 
age  and  sex  factors,  in  order  to  reflect 
differences  in  costs  among  ESRD 
patients. 

These  adjustment  factors  and  rates  for 
CY  2002  for  enroUees  with  ESRD  can  be 
found  on  our  Web  site  at 
http:wwv^\cms.gov/stats/hmorates/ 
aapccpg.  h  tm#2002rates. 

For  the  purpose  of  M+C  payment. 
ESRD  beneficiaries  include  all 
beneficiaries  with  ESRD.  whether 
entitled  to  Medicare  because  of  ESRD, 
disability,  or  age.  Under  the  new  M+C 
ESRD  payment  methodology  published 
on  October  1,  2001,  rates  would 
continue  to  include  the  costs  of 
beneficiaries  with  Medicare  as 
Secondary  Payer  (MSP)  status.  (Costs  to 
Medicare  of  M+C  ESRD  enrollees  with 
MSP  .status  do  not  include  payments 
made  by  other  primary  payers  such  as 
employer  group  health  plans  or  other 
insurers.) 

We  propose  to  revise  §422. 250(a)(2)(i) 
to  reflect  these  changes  to  the  payment 
methodology  for  ESRD  eiu-ollees  set 
forth  in  the  October  1,  2001  final  notice. 

2.  Permitting  Premium  Reductions  as 
Additional  Benefits  Under 
Medicare+Choice  Plans 

Section  606  of  the  BIPA  amended 
section  1854(f)(1)  of  the  Act  by  allowing 
M+C  organizations  to  reduce  the 
standard  Part  B  premiums  for  their  M+C 
Medicare  enrollees,  as  an  additional 
benefit,  if  the  M+C  organization 
experiences  an  adjusted  excess  amount, 
as  defined  in  §  422.312(a)(2),  for  that 
plan  in  a  contract  year,  beginning  in  CY 
2003.  Under  section  606  of  the  BIPA, 
M+C  organizations  could  now  elect  to 
accept  lower  payments  from  us  and 
apply  80  percent  of  the  reduction  to 
reduce  the  standard  Part  B  premiums  of 
M+C  beneficiaries  enrolled  in  that  plan. 
The  amount  of  the  reduction  in 
payments  to  the  M+C  organizations  may 
not  exceed  125  percent  of  the  Medicare 
standard  Part  B  premium  rate  set  by  us 
for  that  year,  which  is  the  amount  that 
would  result  in  eliminating  the 
enrollee's  liability  for  the  Part  B 
premium  entirely.  The  reduction  must 
be  applied  uniformly  to  all  similarly 
situated  enrollees  of  the  M+C  plan. 

In  addition,  section  606  of  the  BIPA 
required  that  the  list  of  information 
made  available  to  each  eiu-ollee  electing 
an  M+C  plan  must  also  include  a 
description  of  any  reduction  in  the  Part 
B  premiums. 

We  would  revise  §§422.2.  422.111(f). 
422.250(a)(1).  and  422.312  to  reflect 
these  changes. 


3.  Payment  of  Additional  Amounts  for 
New  Benefits  Covered  During  a  Contract 
Term 

Section  611  of  the  BIPA  amended 
section  1853(c)(7)  of  the  Act  by  limiting 
the  financial  impact  on  M+C 
organizations  of  new  coverage 
requirements  adopted  by  the  Congress. 
If  we  project  that  these  new  coverage 
requirements  would  result  in  a 
significant  increase  in  costs  to  M+C 
organizations.  M+C]  organizations  would 
not  be  required  to  cover  them  under 
their  contracts,  but  the  services  would 
be  instead  paid  for  on  a  fee-for-ser\-ice 
basis  through  our  fiscal  intermediaries 
or  carriers,  until  the  next  annual  M+C 
payment  announcement  is  made 
following  the  coverage  change  After 
that,  appropriate  adjustments  would  be 
made  to  the  payments  made  to  M+C 
organizations  to  reflect  the  additional 
costs.  Before  the  payment  rate 
adjustments  become  effective,  the 
change  in  benefits  would  not  be  part  of 
the  M+C  organizations'  contracts  with 
us  and  would  not  be  covered  under  the 
M+C  plans.  After  the  payment 
adjustments  become  effective,  the 
change  in  benefits  would  become  part  of 
the  M+C  organizations'  contracts  with 
us  and  would  be  covered  by  the  M+C 
plans. 

We  would  revise  §§422.109  and 
422.256(b)  accordingly. 

4.  Restriction  on  Implementation  of 
Significant  New  Regulatory- 
Requirements  Midyear 

Section  612  of  the  BIPA  amended 
section  1856(b)  of  the  Act  to  prohibit  us 
from  imposing  significant  new 
regulatory  requirements  on  an  M+C 
organization  or  plan,  other  than  at  the 
beginning  of  a  calendar  year.  We 
propose  in  a  new  §422.521  to  define 
significant  regulatory  requirements  as 
those  which  impose  a  new  cost  or 
burden  on  M+C  organizations,  and  for 
which  a  mid-year  effective  date  is  not 
required  by  statute. 

5.  Election  of  Uniform  Local  Coverage 
Policy  for  a  Medicare+Choice  Plan 
Covering  Multiple  Localities 

Section  615  of  the  BIPA  amended 
section  1852(a)(2)  of  the  Act  by  adding 
a  section  that  would  allow  M+C 
organizations  to  achieve  greater 
consistency  of  benefits  for  M+C  plans 
covering  multiple  localities.  In 
providing  Medicare  covered  benefits  to 
its  enrollees,  each  M+C  organization 
ordinarily  must  comply  with,  among 
other  things,  written  coverage  decisions 
of  local  carriers  and  intermediaries  with 
jurisdiction  for  claims  in  the  geographic 
area  in  which  the  services  are  covered 
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under  the  M+C  plan.  Some  M-f-C 
organizations  have  plans  that  cover  a 
large  area,  either  a  State  or  multipU- 
counties  in  a  State  Section  615  of  the 
BIPA  would  allow  those  M-t-C 
organizations  that  offer  a  plan  in  an  area 
large  enough  that  more  than  one  l(K:al 
coverage  policy  is  applied  in  the  service 
area,  to  elect  to  have  the  local  coverage 
policy  for  that  part  of  the  area  that  is  the 
most  beneficial  to  the  M+(^  enroUees 
apply  to  all  M-t-C]  enrollees  in  the  plan 
The  Secretary'  will  make  the  final 
determination  as  to  which  local 
coverage  policy  is  most  beneficial  to  the 
M+C  enrollees. 

By  electing  to  use  this  uniform 
coverage  policy.  M+C  organizations 
could  use  economies  of  scale  when 
printing  and  distributing  marketing 
materials  and  descriptions  of  benefits 
for  their  M+C  plans.  This  policy  would 
also  enable  the  M+C  organizations  to 
standardize  coverage  decisions  and 
provider  contracts  across  entire  plans. 
rather  than  having  different  policies 
apply  to  different  geographic  areas  of 
the  same  plan. 

We  propose  to  revise  *>  422.101(b)(3) 
to  reflect  the  new  option  allowed  by 
section  615  of  the  BIPA. 

6.  Medicare+Choice  Program 
Compatibility  With  Employer  or  Union 
Group  Health  Plans 

Section  617  of  the  BIPA  amended 
section  1857  of  the  Act  by  allowing  us 
to  waive  or  modify  requirements  that 
hinder  the  design  of,  the  offering  of.  or 
the  enrollment  in  M+C  plans  under 
contracts  between  M+C  organizations 
and  employers,  labor  organizations,  or 
the  trustees  of  a  fund  established  to 
furnish  benefits  to  an  entity's 
employees.  Previously.  M+C 
organizations  that  contracted  with  an 
employer  group  or  with  a  State 
Medicaid  agenc:v  to  provide  benefits  had 
to  comply  with  all  requirements  of  the 
regulations  found  at  part  422 

The  authority  in  section  617  of  the 
BIPA  was  first  available  for  calendar 
year  2001.  We  accordingly  informed 
M+C  organizations  that,  in  order  to 
facilitate  the  offering  of  M+C]  plans 
under  contracts  with  employers,  labor 
organizations,  or  the  trustees  of  a 
benefits  trust  fund,  under  this  proposed 
rule  we  would,  upon  written  request 
from  an  M+("  organization,  waive  or 
modify  those  requirements  in  part  422 
of  the  regulations  that  would  hinder  the 
design  of,  the  offering  of,  or  the 
enrollment  in  an  M+C  plan.  We 
indicated  that  after  we  have  approved  a 
request  for  a  waiver,  the  requesting  M+C 
plan,  and  any  other  M+C  organization, 
would  be  able  to  use  the  waiver  in 
developing  its  Adjusted  Community 


Rate  Proposal  (ACRP).  Any  M+C  plan 
using  the  waiver  must  include  that 
information  in  the  cover  letter  of  its 
A(;RP  submission  to  us.  The  waiver  or 
modification  would  take  effect  once  the 
Af'RP  has  bticn  approved. 

We  informed  M+C]  organizations  that, 
at  least  initially,  we  would  approve  the 
following  three  types  of  waivers  under 
the  authority  in  .section  617  of  the  BIPA: 

•  Employer-Only  Plans:  We  would 
allow  M+C  organizations  to  offer 
employer-only  plans  (M+C]  plans  not 
available  to  the  individual  market).  M+C 
organizations  would  not  be  required  to 
market  these  plans  to  individuals.  In 
addition.  M+C!  organizations  would  not 
be  required  to  have  the  marketing 
materials  for  employer-only  plans 
reviewed  and  approved  by  us. 

•  Actuarial  Swaps:  We  would  allow 
M+C]  organizations  to  swap  benefits  not 
covered  by  Medicare  of  approximately 
equal  value  when  an  employer  asks  for 
a  benefit  package  that  differs  from  the 
package  offered  by  the  M+C 
organizatiim  to  the  individual  market. 

•  Actuarial  Equivalence:  We  would 
allow  M+C]  organizations  to  raise  the  co- 
payments  for  certain  benefits  but 
provide  a  higher  benefit  level  or  a 
modific;afi()n  to  the  premium  charged,  as 
long  as  projected  beneficiary  liability 
was  actuarially  equivalent. 

We  also  indicated  that  we  would 
continue  to  review  additional  areas  for 
waiver  or  modification  and  would  issue 
further  guidance  once  we  have 
completed  our  review.  We  solicit 
comments  on  these  categories,  and 
whether  we  should  provide  for 
additional  categories. 

We  propose  to  amend  §422.106  by 
adding  a  new  paragraph  (c)  to  reflect  the 
authority  in  section  617  of  the  BIPA. 

7  Permitting  End-Stage  Renal  Disease 
Beneficiaries  To  Enroll  in  Another 
Medicare+C]hoice  Plan  if  the  Plan  in 
Which  They  Are  Enrolled  Is  Terminated 

Section  620  of  the  BIPA  amended 
section  185 1(a)(3)(B)  of  the  Act  to 
permit  beneficiaries  with  end-stage 
renal  disease  (ESRD)  to  enroll  in  another 
M+C]  plan  if  the  plan  in  which  they  are 
enrolled  terminates  its  contract  with  us 
or  disc:ontinues  the  plan  in  the  area  in 
which  the  beneficiary  lives.  Before  the 
BIPA.  beneficiaries  with  ESRD  who 
were  affet:ted  by  an  M+C  plan 
termination  had  no  Medicare  options 
other  than  another  plan  offered  by  the 
same  M+C]  organization  or  the  original 
Medicare  ftw-for-service  program. 

Section  620  of  the  BIPA  allows  ESRD 
beneficiaries  to  eletrt  to  enroll  in  another 
M+C  plan  if  their  plan  terminates  its 
contract  with  us  or  discontinues  the 
plan  in  their  area.  However,  this 


provision  only  authorizes  the 
beneficiaries  to  make  one  election  based 
on  that  termination.  If  the  new  M+C 
plan  in  which  the  ESRD  beneficiary 
enrolls  pursuant  to  section  620  of  the 
BIPA  terminates,  the  ESRD  beneficiary 
may  enroll  in  another  M-»-C  plan.  This 
is  true  for  any  subsequent  M+C  plan 
terminations  or  discontinuations  that 
result  in  the  beneficiary's  disenroUment. 
However,  if  the  ESRD  beneficiary 
enrolls  in  another  M+C  plan  after  his  or 
her  plan  terminates  its  contract  or 
discontinues  the  plan  in  the  area  in 
which  he  or  she  lives,  then  disenrolls 
from  the  new  plan  for  a  reason  other 
than  that  the  plan  is  terminating  or 
discontinuing  the  plan  in  his  or  her 
area,  he  or  she  may  not  enroll  in  another 
new  M+C  plan  unless  the  new  plan  is 
offered  by  the  same  M+C  organization 
offering  the  M+C  plan  in  which  he  or 
she  was  enrolled.  If  there  is  no  plan 
meeting  this  criterion  available,  the 
beneficiary  must  instead  return  to  the 
original  Medicare  fee-for-service 
program. 

While  this  provision  refers  to  ESRD 
beneficiaries  electing  to  continue 
enrollment  in  another  M+C]  plan,  we  do 
not  interpret  this  to  mean  that  the 
enrollee  must  make  the  election 
immediately  upon  the  termination  of 
the  M+C"  plan  in  which  he  or  she  is 
enrolled.  This  is  because,  under  section 
620(b)(2)  of  the  BIPA,  an  individual 
whose  plan  was  terminated  or 
discontinued  any  time  after  December 
31,  1998  is  eligible  for  enrollment  under 
this  provision,  and  is  to  be  treated  as  if 
the  plan  terminated  as  of  the  date  of 
enactment  of  the  BIPA.  Since  the  BIPA 
was  enacted  in  the  middle  of  a  month, 
and  a  beneficiary  could  not  be  expected 
to  be  informed  of  its  provisions  in  time 
to  enroll  effective  the  first  of  the  next 
month,  we  believe  that  the  Congress 
contemplated  that  the  opportunity  to 
enroll  in  another  plan  provided  in 
section  620  of  the  BIPA  does  not 
necessarily  have  to  be  exercised 
immediately  upon  termination  of  an 
M+C  plan.  In  other  words,  we  do  not 
interpret  "continue  enrollment" 
necessarily  to  mean  "continue  without 
interruption". 

We  propose  to  revise  §  422.50(a)(2)  to 
reflect  the  provisions  in  section  620  of 
the  BIPA. 

8.  Providing  Choice  for  Skilled  Nursing 
Facility  Services  Under  the 
Medicare+Choice  Program 

Section  621  of  the  BIPA  amended 
section  1852  of  the  Act  by  adding  a  new 
subsection  (1).  This  new  subsection 
would  ensure  that  an  M-t-C  organization 
would  give  a  Medicare  beneficiary  who 
is  a  resident  of  a  skilled  nursing  facility 
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(SNF)  the  option  of  returning  to  his  or 
her  "home  SNF"  for  posthospital 
extended  care  services  upon  discharge 
from  a  hospital. 

The  term  "home  skilled  nursing 
facility"  would  mean — 

•  The  SNF  in  which  the  beneficiary 
resided  at  the  time  of  admission  to  the 
hospital; 

•  A  SNF  providing  posthospital 
extended  care  services  through  a 
continuing  care  retirement  conmnmity 
that  provided  residence  to  the 
beneficiary  at  the  time  of  admission  to 
the  hospital;  or 

•  The  SNF  in  which  the  spouse  of  the 
beneficiary  is  residing  at  the  time  of 
discharge  fi-om  the  hospital. 

In  order  for  a  home  SNF  to  be  offered 
under  this  section,  the  SNF  to  which  the 
beneficiary  would  be  returned  must 
either  have  a  contract  with  the  M-fC 
organization  to  provide  posthospital 
services  or  agree  to  accept  substantially 
similar  payment  imder  the  same  terms 
and  conditions  that  apply  to  SNFs 
under  contract  with  the  M+C 
organization.  The  coverage  provided 
must  be  no  less  favorable  to  the 
beneficiary  than  coverage  of 
posthospital  services  that  are  otherwise 
covered  under  the  M+C  plan. 

The  requirement  to  return  the 
beneficiary  to  his  or  her  home  SNF 
would  not  apply  if  the  applicable  SNF 
is  not  qualified  to  provide  benefits 
under  Medicare  Part  A  to  beneficiaries 
not  enrolled  in  an  M+C  plan.  A  SNF 
that  is  not  contractually  boimd  to  do  so 
could  refuse  to  accept  an  M+C 
beneficiary  or  impose  conditions  on  the 
acceptance  of  the  beneficiary  for 
posthospital  extended  care  services. 

The  requirements  of  this  new 
subsection  first  became  applicable 
under  contracts  entered  into  or  renewed 
on  or  after  December  20,  2000. 

This  proposed  rule  would  add  a  new 
§  422.133  to  reflect  the  requirements  of 
section  621  of  the  BIPA. 

In  addition  to  the  requirements 
concerning  retvuning  beneficiaries  to 
their  home  SNFs,  this  section  also 
required  that  the  Medicare  Payment 
Advisory  Commission  (MEDPAC) 
conduct  a  study  to  analyze  the  effects  of 
the  new  requirements.  The  study  must 
examine  the  effects  of  the  new 
requirements  on  the  following: 

•  The  scope  of  additional  benefits 
provided  under  the  M+C  program. 

•  The  administrative  and  other  costs 
incurred  by  M+C  organizations. 

•  The  contractual  relationships 
between  M+C  organizations  and  SNFs. 

MEDPAC  must  submit  a  report  on  this 
study  to  the  Congress  no  later  than 
December  20,  2002. 


9.  Increased  Civil  Money  Penalty  for 
Medicare+Choice  Organizations  That 
Terminate  Contracts  Mid- Year 

Section  lB57(g)(3)  of  the  Act, 
authorizes  us  to  impose  intermediate 
sanctions,  including  civil  money 
penalties,  on  M+C  organizations  for  the 
same  reasons  that  we  can  terminate  an 
M+C  organization's  contract.  Section 
1857(cJ(2)  of  the  Act  provides  that  we 
may,  at  emy  time,  terminate  an  M+C 
organization's  contract  if  we  determine 
that  the  M+C  organization — 

•  Failed  substantially  to  carry  out  the 
contract; 

•  Is  carrying  out  the  contract  in  a 
manner  inconsistent  with  the  efficient 
and  effective  administration  of  the  M+C 
program;  or 

•  No  longer  substantially  meets  the 
applicable  conditions  of  the  M+C 
program. 

hi  §§  422.510(a)(1)  through  (a)(12).  we 
identified  specific  M+C  organization 
behaviors  that  we  have  determined  meet 
one  of  the  grounds  for  termination 
described  in  section  1857(c)(2)  of  the 
Act.  Further,  in  §§  422.752(b)  and 
422.756(f)(3),  we  described  the  basis 
and  procedures  for  imposing  the 
intermediate  sanctions  that  originate 
from  M+C  contract  violations  that  are 
grounds  for  M+C  contract  termination 
by  us. 

Section  623  of  the  BIPA  amended 
section  1857(g)(3)  of  the  Act  by 
providing  us  with  enhanced  civil  money 
penalty  authority,  which  we  would 
implement  in  proposed  §  422.758. 
Under  section  623  of  the  BIPA.  the 
Congress  gave  us  the  authority  to 
establish  and  levy  separate  and  distinct 
civil  ^oney  penalties  when  our 
determination  that  an  M+C  organization 
has  failed  to  substantially  carry  out  the 
terms  of  its  contract  is  based  upon  the 
M+C  organization's  termination  of  its 
contract  with  us  in  a  manner  other  than 
that  provided  for  in  the  M+C  contract 
and  in  §422.512.  The  new  civil  money 
penalty  would  apply  to  terminations 
occurring  after  December  21,  2000.  The 
amount  of  this  civil  money  penalty  may 
not  exceed  $100,000,  unless  we 
establish  a  higher  amount  through 
further  regulations. 

We  believe  that  the  Congress 
extended  the  flexibility  to  establish  a 
potentially  higher  civil  money  penalty 
in  recognition  of  the  fact  that  the 
$100,000  specified  in  the  Act  may,  in 
some  instances,  not  provide  an  effective 
deterrent  to  discourage  M+C 
organizations  from  terminating  their 
contracts  in  a  maimer  inconsistent  with 
the  procedures  described  in  the 
regulations.  In  developing  this  civil 
money  penalty  amount,  it  is  appropriate 


for  us  to  consider  the  number  of 
Medicare  beneficiaries  who  could  be 
adversely  affected  by  an  M+C 
organization's  decision  to  terminate  its 
contract  with  us  in  a  manner  that 
violates  M+C  rules. 

We  propose  to  establish  the  amount  of 
this  civil  money  penalty  as  either  $250 
per  Medicare  member  eruolled  in  the 
terminated  M+C  plan  or  plans  at  the 
time  the  M+C  organization  terminated 
its  contract  with  us  or  $100,000, 
whichever  is  greater.  We  have  added  the 
"whichever  is  greater"  provision  to 
discourage  violations  of  the  contract 
termination  provisions  by  M+C 
organizations  with  lower  M+C  plan 
enrollment.  In  either  instance,  this  new- 
civil  money  penalty  would  represent  a 
substantial  increase  over  the  current 
civil  money  penalty  of  $25,000  for 
similar  violations  and  would  ser\'e  as  an 
effective  deterrent  against  M+C  contract 
terminations  violations  that  could 
potentially  harm  Medicare  beneficiaries. 

This  provision  of  the  BIPA  would 
create  a  separate  category  of  civil  money 
penalty,  with  a  dollar  amount  unique  to 
the  violation,  that  we  can  impose  on 
M+C  organizations  that  fail  to 
substantially  carry  out  the  terms  of  their 
contracts  with  us  by  violating  the 
contract  termination  provisions 
described  in  §422,512.  Accordingly,  we 
would  revise  §422.758  and  add  a  new 
paragraph  (b)  that  describes  this  civil 
money  peneJty. 

D.  Skilled  Nursing  Facility  Care  Under 
Medicare+Choice 

Under  section  1814(a)(2)(B)  of  the 
Act,  the  Medicare  extended  care  skilled 
nursing  facility  (SNF)  benefit  covers 
skilled  nursing  care  or  other  skilled 
rehabilitation  services  that  are  needed 
on  a  daily  basis  and  only  available  in  a 
SNF  on  an  inpatient  basis. 

Generally,  this  benefit  is  only  covered 
following  a  hospital  stay  of  not  less  than 
3  days.  Under  section  1812(f)  of  the  Act, 
however,  we  may  authorize  coverage  of 
SNF  care  without  a  prior  hospital  stay 
if  two  conditions  are  met.  First,  the 
coverage  of  these  services  must  not 
result  in  any  increase  in  Medicare 
program  payments,  and  second,  the 
coverage  must  not  alter  the  acute  care 
nature  of  the  benefit. 

We  have  determined  that  these 
conditions  are  met  in  the  case  of  SNF 
services  furnished  by  an  M+C 
organization  that  covers  SNF  services. 
We  are  proposing  to  revise  the 
regulations  to  reflect  this  determination, 
so  that  a  SNF  stay  without  a  prior  3-day 
hospital  stay  can  be  covered  by 
Medicare  if  the  adi  ission  to  the  SNF 
occurred  while  th«  Deneficiary  was 
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enrolled  in  a  M+C  plan  that  covers  SNTP 
services 

Under  section  1852(a)  of  the  Act. 
organizations  contracting  with  us  under 
the  M-t-C  program  must  provide  to  their 
Medicare  enroUees  at  least  those  items 
and  services  for  which  benefits  are 
available  under  the  original  Medicare 
fee-for-service  program  These  M+C 
organizations  may  also  furnish 
additional  coverage,  including  cost- 
sharing  for  Medicare  benefits  and 
benefits  not  covered  under  tht;  original 
Medicare  fee-for-service  program.  One 
additional  benefit  that  many  M+C. 
organizations  have  chosen  to  furnish  is 
care  in  a  SNP'  that  does  not  follow  a  3- 
day  hospital  stay 

Because  these  SNF  services  were  not 
Medicare  covered  services,  the  cost  of 
the  services  were  included  either  as  an 
additional  benefit  funded  out  of  the 
adjusted  excess  calculated  in  the 
Adjusted  Community  Rate  (ACR).  or  as 
a  supplemental  benefit  for  which  a 
premium  was  charged  An  enrollee 
receiving  SNF  services  under  these 
circumstances  would  remain  entitled  to 
the  SNF  Medicare  benefit,  whit:h 
required  a  prior  3-day  hospital  stav 
Moreover,  an  enrollee  in  a  SNF  for 
services  covered  as  an  additional  or 
supplemental  benefit  without  a  prior  3- 
day  hospital  stay  would  no  longer  have 
the  SNF  services  covered  if  he  or  she 
disenroUed  from  the  M+('  plan  (or  the 
plan  terminated)  in  the  middle  of  the 
SNF  stay  By  e.xercising  our  authontv 
under  section  1812(f)  and  allowing 
Medicare  coverage  of  SNF  services 
without  the  prior  3-day  hospital  stay  by 
an  M+C  organization  that  covered  them 
as  an  additional  or  supplemental 
benefit,  the  entire  SNF  stay  would  then 
be  considered  a  Medicare  covered 
benefit. 

Our  determination  that  SNF  services 
furnished  by  M+(]  organizations  meet 
the  two  tests  in  section  1812(0  is  based 
on  the  fact  that  M+(^  organizations  are 
paid  a  monthly  per-Medicare  enrollee 
payment  to  provide  all  contracted 
services.  Thus,  Medicare  costs  would 
not  be  affected  by  permitting  SNF 
services  to  be  covered  by  Medicare 
without  the  prior  3-day  hospital  stay. 
The  savings  from  the  3-day  hospital  stay 
would  be  applied  to  the  SNF  care  for 
those  same  3  days  This  would  also 
provide  incentives  for  the  M+f " 
organizations  to  provide  care  more  cost 
effectively  Some  evidence  indicates 
that  M+C  organizations,  particularly 
coordinated  care  plans,  can  shorten 
hospital  stays  and  shift  patients  to  post 
acute  or  subacute  settings,  such  as 
SNFs,  more  quickly  than  under  the 
original  Medicare  program.  If  SNF  care 
is  the  appropriate  level  of  care.  M+C 


organizations  may  use  SNF  care  rather 
than  more  expensive  hospital  care  for 
similar  patients  requiring  post  hospital 
care  For  some  patients  and  diagnoses, 
the  M+C  organization  may  bypass  the  . 
hospital  stav  and  admit  the  beneficiary 
ilirectlv  to  a  SNF. 

We  make  a  capitation  payment  for 
each  enrollee  using  a  formula  set  in 
section  1853  of  the  Act.  Allowing  an 
M+C"  organization  to  provide  a  SNF 
benefit  that  does  not  require  a  3-day 
hospital  stay  as  part  of  its  basic 
Medicare  benefit  package  would  not 
affect  any  payments  to  M+C 
organizations.  .Since  we  are  already 
paving  for  the  transition  from  M+C 
organizations  to  the  original  Medicare 
program  during  a  SNF  stay,  there  would 
be  no  additional  program  costs.  If  those 
M+C  enriillees  had  been  in  the  original 
Medicare  program,  they  would  have  had 
a  3-day  hospital  stay.  M+C  organizations 
that  take  advantage  of  this  new  benefit 
would  furnish  it  the  .same  way  it  has 
been  used  in  the  past,  to  shift  care  to  the 
SNF  setting  that  otherwise  would  have 
occurred  in  the  hospital  when  the 
beneficiary's  physician  determines  that 
a  SNF  stay  would  meet  the  level  of  care 
requirement. 

We  would  add  a  i?  409.20(c)(4),  revise 
§§  409.30(b)  and  409.31(b).  and  add  a 
new  t)  422.101(c)  to  reflect  these 
changes. 

E  Disenrollment  by  the  M+C 
Organization 

The  interim  final  rule  published  in 
the  Federal  Register  on  lune  26.  1998 
(63  P"R  35067)  provided  that  an  M+C 
plan  enrollee  who  remained  out  of  the 
M+(^  plan's  the  service  area  for  more 
than  12  months  was  considered  to  have 
moved  out  of  the  service  area,  and  must 
be  disenrolled  by  the  M+C  organization 
offering  the  plan.  There  were  several 
comments  in  response  to  this  interim 
final  rule  concerning  this  issue. 
Commenters  were  concerned  about 
lieneficiaries  being  out  of  the  service 
area  of  a  plan,  but  still  enrolled  in  the 
plan,  in  which  case  they  could  only 
receive  urgent  and  emergent  care.  They 
believed  that  an  enrollee  who  was  out 
of  the  service  area  for  more  than  6 
months  should  join  another  M+C  plan 
that  could  provide  all  healthcare 
benefits,  not  just  urgent  and  emergent 
care.  As  a  result  of  these  comments,  in 
the  final  rule  with  comment  period 
published  in  the  Federal  Register  on 
June  29.  2000  (65  FR  40270.  we 
shortened  the  time  in  which  an  enrollee 
could  be  out  of  the  service  area  and  still 
remain  enrolled  in  the  M+C  plan  from 
12  months  to  6  months. 

However,  this  change  had  the 
consequence  of  limiting  the  "visitor"  or 


"traveler"  type  programs  that  many 
M+C  plans  have  for  their  enrollees  who 
leave  the  service  area  for  extended 
periods  of  time,  exceeding  6  months. 
These  programs  allow  enrollees  to 
remain  enrolled  in  the  M+C  plan  and  to 
receive  more  than  just  urgent  and 
emergent  care  when  out  of  the  service 
area.  For  example,  enrollees  may 
temporarily  stay  with  a  relative  while 
recuperating  from  an  illness,  or  may 
temporarily  travel  to  a  more  temperate 
climate  during  colder  weather,  or  may 
just  travel  for  an  extended  period  of 
time.  The  M+C  organizations  have 
expressed  concerns  about  the  impact  of 
the  current  6-month  rule  on  these 
programs.  In  response  to  these  concerns, 
we  propose  to  create  an  exception  to  the 
6-month  rule  that  would  allow  the  plans 
to  continue  to  offer  these  programs  that 
extend  the  out-of-service-area  benefits 
from  6  to  12  months.  The  M+C 
organizations  offering  these  programs 
would  be  allowed  to  impose  restrictions 
(m  obtaining  benefits,  except  for  urgent, 
emergent,  and  post  stabilization  care, 
and  renal  dialysis.  Enrollees  in  these 
programs  would  not  be  disenrolled  if 
they  are  out  of  the  service  area  for  up 
to  12  months,  but  enrollees  in  M+C 
plans  without  this  program  would 
continue  to  be  disenrolled  if  they  are 
out  of  the  service  area  for  6  months  or 
more.  We  propose  to  revise 
§  422.74(d)(4)  to  reflect  this  change. 

F  Reporting  Requirements  for  Physician 
Incentive  Plans 

Section  1852(j)(4)(B)(iii)  of  the  Act 
required  M+C  organizations  to  provide 
us  with  descriptive  information 
regarding  their  physician  incentive 
plans  (PIP)  sufficient  to  permit  us  to 
determine  whether  the  plan  is  in 
compliance  with  the  applicable 
requirements.  The  current  regulations 
interpreted  this  provision  to  require  that 
an  M+C  organization  submit  the  CMS 
PIP  Disclosure  Form  {OMB  No.  0938- 
0700)  to  us  with  its  contract  application 
and  annually  thereafter.  In  this 
proposed  rule,  we  would  change  the 
reporting  requirement  to  allow  M+C 
organizations  to  maintain  the  required 
PIP  information  in  their  files  (or  their 
subcontractors'  files)  and  submit  it  to  us 
upon  request  (such  as  during  a  site 
visit).  Furthermore,  we  propose  to 
delete  the  specific  requirements 
concerning  the  type  of  information  that 
would  have  to  be  maintained. 

We  would  retain  all  other 
requirements  pertaining  to  physician 
incentive  plans,  such  as  the  stop-loss 
provisions  and  the  requirement  that 
M+C  organizations  provide  information 
to  beneficiaries  upon  request.  This 
change  would  also  apply  to  HMOs 
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contracting  with  us  who  are  also 
required  to  submit  the  same  information 
concerning  their  physician  incentive 
plans. 

When  the  physician  incentive  plan 
requirements  were  enacted,  the 
Congress  expressed  concern  that 
financial  incentives  could  lead  to 
physicians  hesitating  to  provide  needed 
referral  services.  Because  this  proposed 
rule  would  modify  the  reporting 
requirements,  there  may  be  concern  that 
this  could  lead  to  a  reduction  in  the 
quality  of  care  provided  to  beneficiaries. 
However,  we  have  taken  a  number  of 
steps  to  improve  the  quality  of  care 
provided  by  M-t-C  organizations,  such  as 
the  collection  of  Health  Plan  Employer 
Data  Information  Sets  (HEDIS)  and  the 
Consumer  Assessment  of  Health  Plans 
Survey  (CAHPS).  and  we  have 
implemented  a  number  of  other  quality 
improvement  projects.  These  improved 
quality  assessments  provide  direct 
measures  of  quality  and  access  that  we 
believe  make  it  less  necessary  to  receive 
annual  reports  on  PIP  arrangements.  In 
addition,  this  proposed  approach  would 
be  consistent  with  the  reporting 
requirements  of  private  accrediting 
organizations,  such  as  the  National 
Committee  for  Quality  Assurance 
(NCQA),  which  only  reviews  incentive 
plans  when  investigating  quality 
problems. 

We  propose  to  revise  §§  417.479(h)(2) 
and  422.210(a)  to  reflect  these  changes, 

G.  M+C  Appeals  Process 

1,  Defining  Who  Can  Request 
Organization  Determinations 

Currently,  the  M+C  regulations  at 
§  422.566(c)  specify  that  any  of  the 
parties  listed  in  §422.574  can  request  an 
M+C  organization  determination.  It  has 
come  to  our  attention  that  in  some  cases 
the  use  of  this  cross-reference  has  been 
misconstrued  to  mean  that  in  order  to 
request  an  organization  determination 
on  behalf  of  an  enrollee.  an  affiliated 
provider  would  need  to  be  an 
authorized  representative,  and  a  non- 
affiliated provider  would  need  to  be  an 
assignee.  Although  we  discussed  this 
issue  in  our  June  29,  2000  final  rule  (65 
FR  40,282).  some  confusion  has 
continued. 

The  intent  of  the  regulation  has 
always  been  for  the  provisions 
governing  requests  for  organization 
determinations  to  be  more  inclusive 
than  the  provisions  governing  requests 
for  appeals.  To  clarify  this  point,  we  are 
proposing  to  eliminate  the  existing 
cross-reference  to  §422.574  and  list 
those  who  may  request  an  M+C 
organization  determination  under 


§  422.566(c).  Determination  requests 
may  be  made  by — 

•  The  enrollee  (including  his  or  her 
authorized  representative); 

•  Any  provider  that  furnishes,  or 
intends  to  furnish,  services  to  the 
enrollee:  or 

•  The  legal  representative  of  a 
deceased  enrollee's  estate. 

The  fact  that  an  individual  or  entity 
may  request  an  organization 
determination  does  not  necessarily 
entitle  that  individual  or  entity  the  right 
to  request  an  appeal,  unless  the 
conditions  for  party  status  under 
§422.574  are  met. 

2.  Effectuation  Times  When  M+C 
Organizations  File  Appeals 

The  current  regulations  at  §§422.618 
and  422.619  establish  effectuation  times 
when  an  M+C  organization's  denial  of 
coverage  or  payment  is  overturned, 
either  through  its  own  reconsideration 
process  or  by  an  independent  outside 
entity.  The  M+C  organization  may  not 
appeal  the  overturning  of  its  denial  of 
coverage  or  payment  in  either  of  these 
situations.  Section  422.618  also  requires 
that  if  the  independent  outside  entity's 
determination  is  reversed  (in  whole  or 
in  part)  by  an  administrative  law  judge 
(ALJ),  or  at  a  higher  level  of  appeal,  the 
M+C  organization  must  pay  for, 
authorize,  or  provide  the  service  under 
dispute  as  expeditiously  as  the 
em-oUee's  health  condition  requires,  but 
no  later  than  60  calendar  days  from  the 
date  the  M+C  organization  receives 
notice  reversing  the  determination.  In 
these  situations,  the  M+C  organization, 
like  an  eru-ollee,  has  60  days  to  appeal. 

The  ambiguity  in  the  current 
regulations,  which  require  effectuation 
of  a  determination  within  60  days,  but 
also  permit  further  appeal  within  the 
same  time  frame,  results  in  confusion. 
To  reconcile  these  two  regulatory 
provisions,  we  are  proposing  that  M+C 
organizations  may  await  the  outcome  of 
a  Departmental  Appeals  Board  (the 
Board)  review  before  effectuating  a 
decision  of  an  ALJ.  This  proposal  would 
serve  to  balance  the  M+C  organizations' 
right  to  appeal  with  the  ne6d  to  ensure 
that  an  enrollee  would  not  be  faced  with 
a  potentially  large  debt  in  the  event  that 
the  Board  overturns  the  ALJ  after  the 
service  had  been  rendered  to  the 
eru-ollee.  The  Board's  practice  is  to 
screen  all  of  its  cases  upon  arrival  to 
identify  and  give  priority  to  pre-service 
denial  cases,  including  immediate 
assignment  and  resolution  of  cases 
involving  imminent  health  risks. 

In  §422, 618(c).  we  would  retain  the 
60-day  effectuation  requirement  for 
reversals  by  an  ALJ  or  higher  level  of 
appeal  because  we  do  not  want  to 


negate  the  M+C  organizations'  60-day 
right  to  request  an  appeal  to  the  Board 
or  higher  level.  However,  our 
expectation  is  that  M+C  organizations 
would  not  take  the  maximum  60  days  to 
effectuate  a  decision  they  do  not  intend 
to  appeal.  We  are  proposing  to 
redesignate  the  current  §  422.618(c)  as 
§  422.618(c)(1)  and  add  a  new 
§  422.618(c)(2)  to  allow  for  an  exception 
to  the  60-day  standard  if  the  M+C 
organization  decides  to  request  a  board 
review  consistent  with  §422.608.  We 
would  allow  the  M+C  organization  to 
await  the  outcome  of  the  Board  review- 
before  it  pays  for,  authorizes,  or 
provides  the  service  under  dispute. 
Under  the  proposed  provision,  we 
would  require  an  M+C  organization  that 
files  an  appeal  with  the  Board 
concurrently  to  send  a  copy  of  its 
request  and  any  accompanying 
documents  to  the  enrollee.  Additionally, 
the  M+C  organization  would  be  required 
to  notif\'  the  independent  review  entity 
of  the  requested  appeal. 

Consistent  with  tnis  proposed  change, 
we  would  also  revise  §  422.619(c)  with 
regard  to  effectuating  expedited 
reconsidered  determinations.  As  in 
standard  appeals,  we  would  allow  an 
exception  for  the  M+C  organization  to 
await  the  outcome  of  the  Board's  review 
before  the  M+C  organization  authorizes 
or  provides  the  service  under  dispute. 
Additionally,  an  M+C  organization  that 
files  an  appeal  with  the  Board  would  be 
required  concurrently  to  send  a  copy  of 
its  request  and  any  accompanying 
documents  to  the  enrollee.  as  well  as 
notify  the  independent  review  entity  of 
the  requested  appeal. 

We  considered  reducing  the  time 
ft-ame  in  §  422.619(c)  from  60  days  to  72 
hours  for  the  M+C  organization  to 
authorize  or  provide  the  service  under 
dispute.  This  would  have  been 
consistent  with  our  reasoning  for  other 
effectuation  guidelines  because  if  the 
M+C  organization  originally  had 
rendered  a  decision  favorable  to  the 
enrollee,  it  would  have  been  required  to 
do  so  within  the  maximum  organization 
determination  time  frame.  However,  we 
decided  to  maintain  the  60-day 
effectuation  time  frame,  so  that  we  do 
not  limit  the  M+C  organizations'  60-day 
window  in  which  to  appeal.  If  we  had 
required  M+C  organizations  to 
effectuate  a  decision  within  72  hours, 
we  would  have  forced  them  to  decide 
whether  to  appeal  within  that  same  72 
hours.  Thus,  we  would  have  had  to 
require  notice  to  the  enrollee  regarding 
effectuation.  Moreover,  the  M+C 
organization  would  have  to  send  a 
second  notice  to  the  enrollee  when  the 
M+C  organization  filed  its  appeal.  To 
eliminate  confusion  for  eru-ollees  and  a 
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cumbersome  process  for  M+C 
organizations,  vve  would  maintain  the 
requirement  that  when  an  expedited 
determination  is  reversed,  in  whole  or 
in  part,  by  an  ALJ  or  at  a  higher  level 
of  appeal,  the  M+C  organization  must 
effectuate  the  decision  within  60  days. 
We  would  emphasize,  however,  that  the 
M+C  organization  would  have  to  meet 
the  medical  exigency  standard  for 
providing  or  authorizing  services  as 
expeditiously  as  the  enrollee's  health 
condition  requires  regardless  of  the  bO- 
day  time  frame. 

H  Requiring  Health  Care  Prepayment 
Plans  iHCPPsj  and  Remaining  Cost 
Plans  To  Follow  the  \UC  Appeals 
Process 

We  are  soliciting  comments  on 
whether  HCPPs  and  the  remaining  cost 
plans  should  follow  the  M+(^  appeals 
and  grievance  processes  under  subpart 
M  of  part  422.  Currently.  HCPPs  and  the 
remaining  cost  plans  adhere  to  the 
provisions  under  subpart  Q  of  part  417. 
which  implemented  the  former 
managed  care  program  for  risk  c:ontracts 
under  section  1876  of  the  Act  We 
believe  that  the  M+C  appeals  process 
provides  enhanced  enroUee  protections, 
such  as  faster  processing  times  and 
streamlined  notice  procedures.  We 
recognize  that  the  remaining  cost  plans 
are  expected  to  be  phased  out  by  2004. 
therefore  we  solicit  comments 
concerning  whether  the  burdens 
associated  with  complying  with  subpart 
M  of  part  422  outweigh  the  protections 
afforded  to  beneficiaries.  Moreover, 
unlike  cost  plans.  HCPPs  do  not  provide 
in-patient  hospital  services,  thus,  we  are 
not  proposing  that  HCPPs  follow 
§§422.620  through  422.622,  which 
provide  for  immediate  Peer  Review 
Organization  review  for  in-patient 
hospital  discharges. 

/.  Technical  Clarifications 

1.  Grace  Period  for  Late  Premium 
Payments 

We  are  proposing  a  technical  change 
in  this  proposed  rule  to  address 
concerns  M+C  organizations  have  raised 
concerning  when  the  90-day  grace 
period  for  premium  payments  begins 
running.  The  regulation  currently 
provides,  at  §422.74{d)(l)(ii),  that  an 
M+C  organization  may  only  disenroll  a 
Medicare  enrol  lee  when  the 
organization  has  not  received  payment 
within  90  days  after  the  date  it  has  sent 
a  written  notice  of  nonpayment  to  the 
enroUee.  Several  M+C  organizations 
have  asked  that  the  90-day  grace  period 
begin  to  run  on  the  day  the  premium 
payment  was  due,  not  the  day  the  notice 
was  sent.  We  believe  that  as  long  as  the 


beneficiary  receives  notice  under 
§422.74(d)(l){i)(C)  that  he  or  she  would 
be  disenrolled  if  payment  is  not  made 
bv  the  end  of  the  grace  period,  a  90-day 
grace  period  beginning  at  the  payment 
due  date  is  sufficient.  Because  the 
notice  has  to  be  provided  within  20 
days  after  the  payment  was  due.  this 
would  ensure  the  enroUee  of  70  days 
following  the  notice  within  which  to 
make  payment,  and  avoid 
disenroliment. 

We  are  accordingly  proposing  to 
revise  §422. 74(d)(l)(ii)  to  provide  that 
the  M+C]  organization  may  only 
disenroll  a  Medic;are  enroUee  when  the 
organization  has  not  received  payment 
within  90  days  after  the  date  the 
premium  was  due. 

2.  Payment  for  Hospice  Care 

We  are  proposing  a  clarification  in 
this  proposed  rule  to  provide 
information  concerning  changes  in  M+C 
payments  when  an  individual  has 
elected  hospice  care. 

We  would  revise  §  422.266(d)  to  make 
clear  that  when  enrollees  of  M+C  plans 
el€!t:t  to  re«:eive  hospice  care  under 
§418.24.  we  would  not  make  any 
payment  for  the  hospice  care  to  the  M+C 
plan  beginning  with  the  next  month's 
payment  after  the  election,  except  for 
the  portion  of  the  payment  applicable  to 
additional  benefits,  as  described  in 
§422. .31 2.  Currently,  the  regulation 
refers  to  capitation  payments  being 
reduced  to  this  amount.  This 
clarification  makes  the  language  of  the 
rules  regarding  hospice  care  for  M+C 
enrollees  the  same  as  the  rules  for 
HMOs  and  CMPs. 

We  propose  to  revise  §  422.266(c)  to 
reflect  this  clarification. 

II.  Provisions  of  This  Proposed  Rule 

The  provisions  of  this  proposed  rule 
are  as  follows: 

•  In  §  409.20.  we  would  add  a 
paragraph  (c)(4)  to  add  a  definition  of 
the  term  'posthospital  SNF  care"  to 
include  SNF  care  that  does  not  follow 
a  hospital  stay  if  the  beneficiary  is 
enrolled  in  an  M+C  plan. 

•  In  §409.30,  we  would  revise 
paragraph  (b)(2)  to  add  an  exception  to 
the  preadmission  requirements  for 
eiuollees  of  M+C  organization  plans. 

•  In  §409.31,  we  would  add  a  new 
paragraph  (b](2)(iii)  to  add  a  condition 
to  the  level  of  care  requirements  that  for 
an  M+C  enroUee,  a  physician  has 
determined  that  a  direct  admission  to  a 
SNF  without  an  inpatient  hospital  stay 
would  be  medically  appropriate. 

•  In  §417.479,  we  would  revise 
paragraph  (h)  to  modify  the  reporting 
requirements  concerning  physician 
incentive  plans. 


•  In  §  422.2,  we  would  revise  the 
definition  of  additional  benefits  to 
include  a  reduction  in  the  Medicare 
beneficiary's  standard  Part  B  premium. 

•  In  §422.50,  we  would  revise 
paragraph  (a)(2)  to  include  in  the 
exception  to  the  general  rule  that  a 
beneficiary  with  end-stage-renal-disease 
(ESRD)  is  not  eligible  to  elect  an  M+C 
plan,  that  an  individual  with  ESRD 
whose  enrollment  in  an  M+C  plan  is 
discontinued  because  we  or  the  M+C 
organization  terminated  the 
organization's  contract  for  the  plan,  is 
eligible  to  elect  another  M+C  plan,  if  the 
original  enrollment  was  terminated  after 
December  31.  1998. 

•  In  §  422.74,  we  would  revise 
paragraph  (d)(l)(ii)  to  reflect  that  an 
M+C  organization  may  only  disenroll  a 
Medicare  enroUee  when  the 
organization  has  not  received  payment 
within  90  days  after  the  date  the 
premium  payment  was  due. 

•  In  §422.74.  we  would  revise 
paragraph  (d)(4)  to  allow  M+C 
organizations  to  operate  "visitor"  or 

"traveler"  programs  that  provide 
benefits  beyond  urgent  and  emergent 
care  to  their  enrollees  who  are  out  of  the 
service  area  for  more  than  6  months  but 
less  than  12  months. 

•  In  §422.101,  we  would  revise 
paragraph  (b)(3)  to  reflect  the  provisions 
in  section  1852(a)(2)(C)  of  the  Act 
permitting  M+C  organizations  with 
plans  that  cover  large  areas 
encompassing  more  than  one  local 
coverage  policy  area  to  elect  to  have  the 
local  coverage  policy  for  the  part  of  the 
area  that  is  the  most  beneficial  to  the 
M+C  enrollees  apply  to  all  M+C 
enrollees  in  the  plan.  This  policy  allows 
M+C  organizations  to  standardize 
coverage  decisions  and  provider 
contracts  across  the  entire  plan,  rather 
than  having  different  policies  apply  to 
different  geographic  areas  of  the  same 
plan. 

•  In  §422.101.  we  would  add  a 
paragraph  (c)  to  include  in  the 
requirements  relating  to  Medicare 
covered  benefits  the  option  to  provide 
for  coverage  as  a  Medicare  benefit  of 
posthospital  SNF  care  in  the  absence  of 
a  prior  hospital  stay. 

•  In  §  422.106,  we  would  add  a  new 
paragraph  (c)  to  reflect  the  provisions  in 
section  1857(i)  of  the  Act  permitting  us 
to  grant  a  waiver  or  modification  of 
requirements  in  part  422  that  hinder  the 
design  of  the  offering  of  or  the 
eiuollment  in,  M+C  plans  under 
contracts  between  M+C  organizations 
and  employers,  labor  organizations,  or 
the  trustees  of  benefits  funds. 

•  In  §422.109.  we  would  revise  the 
definition  of  "significant  cost"  to 
include  legislative  changes  in  benefits 
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and  detail  that  if  we  project  that  the 
legislative  changes  in  benefits  would 
result  in  significant  costs  to  M+C 
organizations,  we  would  pay  (through 
our  fiscal  intermediaries  and  carriers) 
the  additional  costs  outside  the  contract 
until  the  next  payment  update. 
Subsequently,  an  adjustment  would  be 
made  to  payments  under  the  contract  to 
reflect  the  new  costs. 

•  In  §422.111,  we  would  add  a  new 
paragraph  (f)(8){iii)  to  add  any  reduction 
in  Part  B  premiums  to  the  list  of 
information  that  must  be  disclosed  to 
each  enroUee  electing  an  M+C  plan. 

•  We  would  add  a  new  §  422.133  to 
contain  the  new  requirement  that  M+C 
organizations  return  residents  of  SNFs 
to  their  home  SNF  for  posthospital 
extended  care  services  after  discharge 
fi-om  a  hospital.  This  new  section  would 
contain  the  definition  of  home  SNF.  the 
requirements  for  retxim  to  the  home 
SNF,  and  the  exceptions  to  the  general 

rule. 

•  In  §  422.210,  we  would  revise 
paragraph  (a)  to  reflect  changes  to  the 
reporting  requirements  concerning 
physician  incentive  plans. 

•  In  §  422.250,  we  woidd  revise 
paragraph  (a)(1)  to  reflect  that  beginning 
with  the  initial  payment  for  CY  2003, 
monthly  payments  to  M+C 
organizations  may  be  reduced  by  the 
amoimt  described  in  new  §  422.312(d) 
for  the  reduction  of  the  beneficiary's 
standard  Part  B  premium. 

•  In  §  422.250,  we  would  also  revise 
paragraph  (a)(2)  to  redesignate 
paragraph  (a)(2)(i)(B)  as  (a)(2)(i)(C)  and 
add  a  new  paragraph  (a)(2)(i)(B)  to 
reflect  that  when  we  establish  ESRD 
rates,  we  woidd  apply  appropriate 
adjustments,  including  risk  adjustment 
factors. 

•  In  §  422.256,  we  would  revise 
paragraph  (b)  to  reflect  that  we  would 
make  appropriate  payment  adjustments 
for  new  legislative  changes  in  benefits 
that  would  result  in  significant  costs  to 
M+C  organizations,  based  on  an  analysis 
by  our  chief  actuary  of  the  costs 
associated  with  the  new  legislative 
change  in  benefits. 

•  &  §422.266,  we  wovdd  revise 
paragraph  (c)  to  clarify  that  when 
eiu-ollees  of  M+C  plans  elect  to  receive 
hospice  care  imder  §418.24,  we  would 
not  make  any  payment  for  the  hospice 
care  to  the  M+C  plan  beginning  with  the 
next  month's  payment  after  the  election, 
except  for  the  portion  of  the  payment 
applicable  to  additional  benefits,  as 
described  in  §422.312. 

•  In  §422.312,  we  would  redesignate 
paragraph  (d)  as  paragraph  (e)  and  add 
a  new  paragraph  (d)  to  reflect  that  an 
M+C  organization  may  apply  adjusted 
excess  amounts  to  additional  benefits 


and  accept  lower  payments  from  us. 
which  would  allow  a  reduction  of 
standard  Part  B  premiums  for  its 
enrollees.  The  reduction  in  standard 
Part  B  premiimis  could  not  equal  more 
than  80  percent  of  the  reduction  in 
payments  to  the  M+C  organization  and 
the  payment  reduction  could  not  exceed 
125  percent  of  the  standard  Part  B 
premium.  In  addition,  the  reduction  in 
premium  would  have  to  be  applied 
uniformly  to  all  similarly  situated 
eiuollees. 

•  We  would  add  a  new  §422.521  to 
indicate  that  we  would  not  implement, 
other  than  at  the  beginning  of  a  calendar 
year,  regulations  that  would  impose 
new  cost  or  burden  on  M+C 
organizations  or  plan,  unless  a  different 
effective  date  is  required  by  statute. 

•  In  §422.566,  we  would  revise 
paragraph  (c)  to  delete  the  cross- 
reference  to  §422.574  and  enumerate 
who  can  request  an  organization 
determination. 

•  In  §422.618,  we  would  revise 
paragraph  (c)  to  add  an  effectuation 
exception  when  the  M+C  organization 
files  an  appeal  with  the  Departmental 
Appeals  Board  in  the  case  of  a  standard 
reconsidered  determination. 

•  In  §422.619,  we  would  revise 
paragraph  (c)  to  add  an  effectuation 
exception  when  the  M+C  organization 
files  an  appeal  with  the  Departmental 
Appeals  Board  in  the  case  of  an 
expedited  reconsidered  determination. 

•  In  §  422.758,  we  would  revise 
paragraph  (b)  to  include  the  new 
maximum  amoimt  of  the  civil  money 
penalty  that  we  would  impose  on  M+C 
organizations  that  terminate  their 
contracts  in  a  manner  other  than  that 
described  in  §  422.512.  The  new  penalty 
amount  would  be  $100,000  or  $250  per 
Medicare  em-oUee  from  the  terminated 
plan  or  plans,  whichever  is  greater. 

ni.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB. 
section  3506(c)(2)(A)  of  the  PRA 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 


•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

We  are  soliciting  public  comment  on 
each  of  these  issues  for  the  following 
sections  of  this  document  that  contain 
information  collection  requirements: 

Section  41 7.479//? j— This  section 
states  that  each  HMO  must  provide  to  us 
information  concerning  its  physician 
incentive  plans  as  requested,  and  each 
HMO  must  provide  information  to  any 
Medicare  beneficiary  who  requests  it. 
This  section  requires  the  HMOs  to 
disclose  information  to  us  and  to 
Medicare  beneficiaries.  While  this 
requirement  is  subject  to  the  PRA,  the 
burden  associated  with  this  requirement 
is  captured  in  approved  collection 
0938-0700,  with  an  expiration  date  of 
April  30.  2004. 

Section  422.50(a)(2}— This  section 
states  that  an  individual  who  develops 
end-stage  renal  disease  while  enrolled 
in  an  M+C  plem  or  in  a  health  plan 
offered  by  an  M+C  organization  is 
eligible  to  elect  an  M+C  plan  offered  by 
that  organization.  Also,  an  individual 
with  end-stage  renal  disease  whose 
enrollment  in  an  M+C  plan  is 
terminated  or  discontinued  after 
December  31.  1998  because  we  or  the 
M+C  organization  terminated  the  M+C 
organization's  contract  for  the  plan  or 
discontinued  the  plan  in  the  area  in 
which  the  individual  resides  is  eligible 
to  elect  another  M+C  plan.  An 
individual  who  elects  an  M+C  plan 
under  paragraph  (a)(2)(ii)  of  this  section 
may  elect  another  M+C  plan  if  the  plan 
elected  under  paragraph  (a)(2)(ii)  also  is 
terminated  or  discontinued  in  the  area 
in  which  the  individual  resides. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for 
the  individual  to  submit  a  new  election 
form.  While  this  section  is  subject  to  the 
PRA,  this  burden  is  currently  captured 
in  approved  collection  0938^753.  due 
to  expire  October  31,  2002  (currentiy  at 
OMB  awaiting  re-approval). 

Section  422. 74(dj(4l(i}— This  section 
states  that  unless  continuation  of 
enrollment  is  elected  under  §  422.54. 
the  M+C  organization  must  disenroll  an 
individual  if  the  M+C  organization 
establishes,  on  the  basis  of  a  written 
statement  from  the  individual  or  other 
evidence  acceptable  to  us,  that  the 
individual  has  permanently  moved. 

This  section  requires  that  the 
individual  must  prepare  and  provide  a 
written  statement  to  the  M+C 
organization  that  h'    )r  she  has 
permanently  movei    While  this 
requirement  is  subject  to  the  PRA,  the 
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burden  associated  with  this  requirement 
is  captured  in  approved  collection 
0938-0753. 

Section  422.106lclll)—M+C 
organizations  may  request,  in  writing, 
from  us  a  waiver  or  modification  of 
those  requirements  in  part  422  that 
hinder  the  design  of.  the  offering  of.  or 
the  enrollment  in,  M+C  plans  under 
contracts  between  M+V.  organizations 
and  emplovers.  labor  organizations,  or 
the  trustees  of  benefits  funds. 

We  estimate  that  there  will  be 
approximatelv  200  requests  for  waivers 
or  modifications  submitted  on  an 
annual  basis  and  that  it  will  take 
approximatelv  2  hours  to  prepare  each 
request.  The  total  annual  burden 
associated  with  this  requirement  is 
estimated  to  be  400  hours. 

Section  422  lU6lcll2l — This  section 
states  that  approved  waivers  or 
modifications  under  this  paragraph  may 
be  used  bv  anv  M+C  organization  on 
developing  its  Adjusted  Communitv 
Rate  Proposal  (ACRP)  Any  M+C 
organization  using  a  waiver  or 
modification  must  include  that 
information  in  the  cover  letter  of  its 
ACRP  submission. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for 
the  M+C  organization  to  include  the 
information  in  the  cover  letter  of  its 
ACRP  submission.  Although  this 
requirement  is  subject  to  the  PRA.  the 
burden  is  minimal;  therefore,  the 
burden  is  captured  in  the  analysis  for 
§422. 106(c)(1). 

Section  422. 1 1 1 1 f}l 8 II Hi)— This 
section  has  been  revised  to  add  any 
reduction  in  Part  B  premiums  to  the  list 
of  information  that  must  be  disclosed  to 
each  enrollee  electing  an  W+V.  plan. 

The  burden  associated  with  this 
requirement  is  the  time  and  effort  for 
the  M+C  organization  to  disclose 
information  to  each  enrollee  electing  an 
M+C  plan.  .-Mthough  this  requirement  is 
subject  to  the  PR.\.  the  burden 
associated  with  this  requirement  is 
captured  in  approved  collection  0938- 
0778. 

Section  422.210lallll— This  section 
states  that  each  M+C  organization  must 
provide  to  us  upon  request,  descriptive 
information  about  its  physician 
incentive  plan  in  sufficient  detail  to 
enable  us  to  determine  whether  that 
plan  complies  with  the  requirements  of 
§422  208 

This  section  requires  the  M+C 
organization  to  prepare  and  submit, 
upon  request,  descriptive  information  to 
us.  While  this  requirement  is  subject  to 
the  PR.\,  the  burden  associated  with 
this  requirement  is  captured  in 
approved  collection  0938-0700 


Section  422.266(a)— An  M+C 
organization  that  has  a  contract  under 
subpart  K  of  this  part  must  inform  each 
Medicare  enrollee  eligible  to  select 
hospice  care  under  §418.24  of  this 
chapter  about  the  availability  of  hospice 
care  (in  a  manner  that  objectively 
presents  all  available  hospice  providers, 
including  a  statement  of  any  ownership 
interest  in  a  hospice  held  by  the  M+C 
organization  or  a  related  entity). 

While  this  requirement  is  subject  to 
the  PRA,  the  burden  associated  with  it 
is  captured  in  approved  collections 
0938-0753  and  0938-0302. 

In  summarw  the  total  burden  hours 
for  this  proposed  rule  is  calculated  to  be 
400  hours.  The  breakdown  is  as  follows: 
Section  417.4  79(h) — burden  captured  in 

0938-0700 
Section  422.50(a)(2) — burden  c:aptured 

in  0938-0753 
Section  422. 74(d)(4)(i)— burden 

captured  in  0938-0753 
Section  422.106(c)(1) — 400  hours 
Sectitin  422.106(c)(2)— burden  captured 

in  422.106(c)(1) 
Section  422.1  ll(f)(8)(iii)— burden 

captured  in  0938-0788 
Section  422  210(a)(1)— burden  captured 

in  0938-0700 
Section  422.266(a) — burden  captured  in 

0938-0753  &  0302 

If  you  comment  on  these  information 
collec:tion  and  recordkeeping 
requirements,  please  mail  one  original 
and  three  ccjpies  directly  to  the 
following:  Centers  for  Medicare  & 
Medicaid  Ser\ices,  (Jffice  of  Information 
Services.  Information  Technology 
Investment  Management  Group.  Attn: 
Dawn  Willinghan,  CMS-4041-P.  Room 
N2-14-26,  7500  Securitv  Boulevard, 
Baltimore.  MD  21244-1850.  and  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Wa.shington,  DC  20503,  Attn: 
Brenda  Aguilar,  CMS  Desk  Officer. 

We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
the  information  collection  requirements 
in  §422.106.  This  requirement  is  not 
effective  until  it  has  been  approved  bv 
OMB 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  wo  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  sf)»H:ified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 


V.  Regulatory  Impact  Statement 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Planning  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19.  1980,  Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  envirormiental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually). 

As  a  result  of  the  proposed  changes  to 
the  M+C  regulations  that  reflect  the 
provisions  of  the  BIPA  in  this  proposed 
rule,  this  proposed  rule  is  not  a  major 
rule  with  economically  significant 
effects  as  defined  in  Title  5.  U.S.C, 
section  804(2)  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866.  This  proposed 
rule  would  result  in  increases  in  total 
expenditures  of  less  than  $100  million 
per  year. 

However,  we  are  providing  estimates 
of  the  budgetary  impact  of  section  605 
of  the  Act,  which  mandated  revised 
ESRD  payments.  The  revised  rates  affect 
those  M+C  organizations  that  enroll  the 
approximately  18.000  ESRD 
beneficiaries  in  their  plans.  The 
additional  cash  expenditures  for  these 
M+C  ESRD  beneficiaries  under  this 
provision  of  the  BIPA  are  estimated  to 
be— 

•  $35  million  in  FY  2002  (for  9 
months  of  costs  based  on  the  effective 
date  of  January  2002); 

•  $55  million  in  FY  2003; 

•  $55  million  in  FY  2004; 

•  $60  million  in  FY  2005:  and 

•  $65  million  in  FY  2006. 

These  estimates  assume  continuation 
of  the  current  restrictions  on  enrollment 
in  the  M+C  program  for  ESRD 
beneficiaries.  These  estimates  also 
include  the  impact  of  adjusting  for  age 
and  sex  and  the  impact  of  raising  the 
ESRD  base  rates  by  3  percent. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status,  or  by  having  revenues  of  between 
$5.0  million  and  $25  million  or  less 
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annually,  (For  details  see  the  Small 
Business  Administration  publication 
that  sets  forth  size  standards  for  health 
care  industries  at  65  FR  69432.) 
Individuals  and  States  are  not  included 
in  the  definition  of  small  entities. 

For  purposes  of  the  RFA,  most 
managed  care  organizations  are  not 
considered  to  be  small  entities.  We 
estimate  that  fewer  than  5  out  of  177 
M+C  organization  contractors  have 
annual  revenues  of  $7.5  million  or  less. 
Approximately  35  percent  of  M+C 
organization  contractors  have  tax- 
exempt  status,  and  thus,  for  purposes  of 
the  RFA  are  considered  to  be  small 
entities.  We  have  examined  the 
economic  impact  of  this  proposed  rule 
on  M+C  organizations,  including  those 
that  are  tax-exempt,  and  thus  small 
entities,  and  we  find  that  overall  the 
economic  impact  is  positive,  due  to  the 
revised  ESRD  rates  mandated  by  section 
605  of  the  BIPA,  thus  generating  an 
increase  in  payments;  we  certify  that 
this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  The  data 
available  do  not  allow  us  to  determine 
the  distributional  effects  of  this 
increase.  We  have  not  considered 
alternatives  to  lessen  the  impact  or 
regulatory  burden  of  this  proposed  rule 
because  no  burden  is  imposed. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  proposed  rule  may 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  (MSA)  and  has  fewer 
than  100  beds.  Almost  2  percent  of  M+C 
enrollees  reside  in  payment  areas 
outside  MSAs.  Because  information  on 
the  payment  terms  in  contracts  between 
M+C  organizations  and  their  providers 
is  not  available,  data  are  not  available 
on  the  level  of  this  economic  impact. 

B.  The  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1998  (UMRA) 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We  have 
determined,  and  we  certify  that  this 
proposed  rule  would  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 


C.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  or  final  rule  that  imposes 
substantial  direct  requirement  costs  on 
State  and  local  governments,  preempts 
State  law.  or  otherwise  has  Federalism 
implications.  This  proposed  rule  would 
impose  no  direct  requirement  costs  on 
State  and  local  government,  would  not 
preempt  State  law,  or  have  any 
Federalism  implications. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  409 

Health  facilities.  Medicare. 

42  CFR  Part  417 

Administrative  practice  and 
procedure.  Grants  programs — health. 
Health  care.  Health  insurance.  Health 
maintenance  organizations  (HMO).  Loan 
programs — health,  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  422 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
Maintenance  Organizations  (HMO). 
Medicare+Choice,  Penalties.  Privacy. 
Provider-sponsored  organizations  (PSO). 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  proposes  to  amend 
42  CFR  chapter  IV  as  set  forth  below; 

PART  409— HOSPITAL  INSURANCE 
BENEFITS 

1 .  The  authority  citation  for  part  409 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  LLS.C.  i;i02  and 
lag.'ihh). 

Subpart  C— Posthospital  SNF  Care 

2.  In  §409.20,  the  following  changes 
are  made  to  read  as  set  forth  below; 

A,  Paragraph  (c)(3)  is  revised. 

B.  Paragraph  (c)(4)  is  added. 

§  409.20    Coverage  of  services. 

***** 

(c)  *   *   * 

(3)  The  term  swing-bed  hospital 
includes  a  CAH  with  swing-bed 
approval  under  subpart  F  of  part  485  of 
this  chapter. 

(4)  The  term  posthospital  SNF  care 
includes  SNF  care  that  does  not  follow 
a  hospital  stay  when  the  beneficiary  is 


enrolled  in  a  plan,  as  defined  in  §422.4 
of  this  chapter,  offered  b\  a 
Medicare+Choice  (M+C)  organization, 
that  includes  the  benefits  described  in 
§  422.101(c)  of  this  chapter. 

Subpart  D — Requirements  for 
Coverage  of  Posthospital  SNF  Care 

3.  In  §409.30.  paragraph  (b)(2)  is 
revised  to  read  as  follows; 

§409.30     Basic  requirements. 


(b)*   *   * 

(2)  The  following  exceptions  apply — 

(i)  A  beneficiary  for  whom 
po-sthospital  SNF  care  would  not  be 
medically  appropriate  within  30  days 
after  discharge  from  the  hospital  or 
CAH.  or  a  beneficiary  enrolled  in  a 
Medicare+Choice  (M+C:)  plan,  may  be 
admitted  at  the  time  it  would  be 
medically  appropriate  to  begin  an  active 
course  of  treatment. 

(ii)  If.  upon  admission  to  the  SNF.  the 
beneficiarv  was  enrolled  in  an  M+C 
plan,  as  defined  in  §  422.4  of  this 
chapter,  offering  the  benefits  described 
in  §  422.101(c)  of  this  chapter,  the 
beneficiarv  will  be  considered  to  have 
met  the  requirements  described  in 
paragraphs  (a)  and  (b)  of  this  section, 
and  also  in  §409.31(b)(2).  for  the 
duration  of  the  SNF  stay. 

4.  In  §409.31  paragraph  (b)(2)(ii)  is 
revised,  and  a  new  paragraph  (b)(2)(iii) 
is  added  to  read  as  follows: 

§409.31     Level  of  care  requirement. 

(b)*   *   * 

(2)  *    *    * 

(ii)  Which  arose  while  the  beneficiary 
was  receiving  care  in  a  SNF  nr  swing- 
bed  hospital  or  inpatient  CAH  services; 
or 

(iii)  For  which,  for  an  M+C  enrollee 
described  in  §  409.20(c)(4).  a  physician 
has  determined  that  a  direct  admission 
to  a  SNF  without  an  inpatient  hospital 
or  inpatient  CAH  stay  would  be 
medically  appropriate. 


PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

5.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authoritv:  Sees.  1102  diul  IHTl  ot  the 
Social  Securitv  Ai\  (42  T.S.C:.  1.502  and 
1395hh).secs.  1301.  i:iOfi.  and  1310  of  the 
Public  Health  Service  At  t  (42  U.S.C.  .300e. 
300e-.o.  and  300e-9).  and  31  U.S.C.  9701. 
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Subpart  L— Medicare  Contract 
Requirements 

6.  In  §417.479.  paragraph  (h)(1)  and 
the  heading  of  paragraph  (h)(2)  are 
revised  and  paragraph  (h)(2) 
introductory  text  is  added  to  read  as 
follows: 

§  41 7.479    Requirements  for  physician 
incentive  plans. 

***** 

(h)  Disclosurp  rfquirements  for 
organizations  with  physician  incentive 
plans.  (1)  Disclosure  to  CMS  Each  HMO 
must  provide  to  CMS  information 
concerning  its  physician  incentive  plans 
as  requested. 

(2)  Disclosure  to  Medicare 
beneficiaries.  An  HMO  must  provide  the 
following  information  to  any  Medicare 
beneficiary  who  requests  it: 


PART  422— IMEDICARE-t^CHOICE 
PROGRAIM 

7.  The  authority  citation  for  part  422 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1H7!  ut  the 
Social  Security  Act  (42  U.S.C.  UCZ  and 
l,395hh) 

Subpart  A — General  Provisions 

8.  In  §422.2.  the  introductory  text  is 
republished,  and  the  definition  of 
Additional  benefits  is  revised  to  read  as 
follows: 

§422.2    Definitions. 

As  used  in  this  part — 

***** 

Additional  benefits  are  health  care 
services  not  covered  by  Medicare, 
reductions  in  premiums  or  cost-sharing 
for  Medicare  covered  services,  and 
reductions  in  the  Medicare  beneficiary's 
standard  Part  B  premium,  funded  from 
adjusted  excess  amounts  as  calculated 
in  the  ACR. 


Subpart  B— Eligibility,  Election,  and 
Enrollment 

9.  In  §422.50,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§422.50    Eligibility  to  elect  an  M-fC  plan. 

(a)  *    •   • 

(2)  Has  not  been  medically 
determined  to  have  end-stage  renal 
disease,  except  that — 

(i)  An  individual  who  develops  end- 
stage  renal  disease  while  enrolled  in  an 
M+C  plan  or  in  a  health  plan  offered  by 
the  M+C  organization  is  eligible  to  elect 
an  M+C  plan  offered  by  that 
organization;  and 


(ii)  An  individual  with  end-stage 
renal  disease  whose  enrollment  in  an 
M+C  plan  was  terminated  or 
discontinued  after  December  31.  1998, 
because  CMS  or  the  M+C  organization 
terminated  the  M+C  organizations 
contract  for  the  plan  or  discontinued  the 
plan  in  the  area  in  which  the  individual 
resides,  is  eligible  to  elect  another  M+C 
plan. 

(iii)  An  individual  who  elects  an  M+C 
plan  under  paragraph  (a)(2)(ii)  of  this 
section  may  elect  another  M+C  plan  if 
the  plan  elected  under  paragraph 
(a)(2)(ii)  of  this  section  also  is 
terminated  or  discontinued  in  the  area 
in  which  the  individual  resides. 
***** 

10.  In  §422.74.  the  following  changes 
are  made  to  read  as  set  forth  below: 

A.  Paragraph  (d){l)(ii)  is  revised. 

B.  Paragraph  (d)(4)  is  revised. 

§  422.74     Disenrollment  by  the  M+C 
organization. 

***** 

(d)*   *   * 

(D*   •   * 

(ii)  The  M+C  organization  only 
disenrolls  a  Medicare  enrollee  when  the 
organization  has  not  received  payment 
within  90  days  after  the  date  the 
premium  was  due. 
***** 

(4)  Individual  no  longer  resides  in  the 
.V/+C plan  s  service  area. 

(i)  Basis  for  disenrollment.  Unless 
continuation  of  enrollment  is  elected 
under  §422.54.  the  M+C  organization 
must  disenroU  an  individual  if  the  M+C 
organization  establishes,  on  the  basis  of 
a  written  statement  from  the  individual 
or  other  evidence  acceptable  to  CMS 
that  the  individual  has  permanently 
moved — 

(A)  Out  of  the  M+C  plan's  service 
area;  or 

(B)  From  the  residence  in  which  the 
individual  resided  at  the  time  of 
enrollment  in  the  M+C  plan  to  an  area 
outside  the  M+C  plan's  service  area,  for 
those  individuals  whf)  enrolled  in  the 
M+C  plan  under  the  eligibility 
requirements  at  §  422.50(a)(3)(ii)  or 
(a)(4). 

(ii)  Special  rule.  If  the  individual  has 
not  moved  from  the  M+C  plan's  service 
area  (or  residence,  as  described  in 
paragraph  (d)(4)(i)(B)  of  this  section), 
but  has  left  the  servif:e  area  (or 
residence)  for  more  than  6  months,  the 
M+C  organization  must  disenroll  the 
individual  from  the  plan,  unless  the 
exception  in  paragraph  (d)(4)(iii)  of  this 
section  applies. 

(iii)  Exception.  If  the  M+C  plan  covers 
services  other  than  emergent,  urgent, 
maintenance  and  poststabilization.  and 
renal  dialysis  services  (as  described  in 


§§  422. 100(b)(l)(iv)  and  422.113)  when 
the  individual  is  out  of  the  service  area 
for  a  period  of  consecutive  days  longer 
than  6  months  but  less  than  12  months, 
but  within  the  United  States  (as  defined 
in  §  400.200  of  this  chapter),  the  M+C 
organization  may  elect  to  offer  to  the 
individual  the  option  of  remaining 
enrolled  in  the  M+C  plan  if — 

(A)  The  individual  is  disenrolled  on 
the  first  day  of  the  13th  month  after  the 
individual  left  the  service  area  (or 
residence,  if  paragraph  (d)(4)(i)(B)  of 
this  section  applies); 

(B)  The  individual  understands  and 
accepts  any  restrictions  imposed  by  the 
M+C  plan  on  obtaining  these  services 
while  absent  from  the  M+C  plan's 
service  area  for  the  extended  period: 
and 

(C)  The  M+C  organization  makes  this 
option  available  to  all  Medicare 
enrollees  who  are  absent  for  an 
extended  period  from  the  M+C  plan's 
service  area.  However.  M+C 
organizations  may  limit  this  option  to 
enrollees  who  travel  to  certain  areas,  as 
defined  by  the  M+C  organization,  and 
who  receive  services  from  qualified 
providers  who  directly  provide,  arrange 
for.  or  pay  for  health  care. 


Subpart  C — Benefits  and  Beneficiary 
Protections 

11.  In  §422.101,  the  following 
changes  are  made  fo  read  as  follows: 

A.  Paragraph  (b)(3)  is  revised. 

B.  Paragraph  (c)  is  added. 


§  422.1 01     Requirements  relating  to  basic 
benefits. 

***** 

(b)*   *   * 

(3)  Written  coverage  decisions  of  local 
carriers  and  intermediaries  with 
jurisdiction  for  claims  in  the  geographic 
area  in  which  services  are  covered 
under  the  M+C  plan,  except  that  M+C 
plans  that  cover  areas  encompassing 
more  than  one  local  coverage  policy 
area  may  elect  to  have  the  local  coverage 
decisions  for  the  part  of  the  area  that  is 
the  most  beneficial  to  the  M+C  enrollees 
apply  with  respect  to  all  M+C  enrollees 
in  the  plan.  M+C  plans  that  elect  this 
option  must  consult  with  CMS  prior  to 
selecting  the  area  that  has  local  coverage 
policies  that  are  most  beneficial  to  M-t-C 
enrollees. 

(c)  M+C  organizations  may  elect  to 
furnish,  as  part  of  their  Medicare 
covered  benefits,  coverage  of 
posthospital  SNF  care  as  described  in 
subparts  C  and  D  of  this  part,  in  the 
absence  of  the  prior  qualifying  hospital 
stay  that  would  otherwise  be  required 
for  coverage  of  this  care. 
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12.  In  §  422.106,  the  following 
changes  are  made  to  read  as  follows: 
I         A.  The  section  heading  is  revised. 

B.  Paragraphs  (a)  introductory  text, 
(a)(1)  and  (a)(2)  are  revised. 

C.  Paragraph  (b)  introductory  text  is 
revised. 

D.  A  new  paragraph  (c)  is  added. 

§  422.1 06    Coordination  of  benefits  with 
employer  or  union  group  health  plans  and 
Medicaid. 

(a)  General  rule.  If  an  M+C 
organization  contracts  with  an 
employer,  labor  organization,  or  the 
trustees  of  a  fund  established  by  one  or 
more  employers  or  labor  organizations 
that  cover  enrollees  in  an  M+C  plan,  or 
contracts  with  a  State  Medicaid  agency 
to  provide  Medicaid  benefits  to 
individuals  who  are  eligible  for  both 
Medicare  and  Medicaid,  and  who  are 
enrolled  in  an  M+C  plan,  the  enrollees 
must  be  provided  the  same  benefits  as 
all  other  enrollees  in  the  M+C  plan, 
with  the  employer,  labor  organization, 
fund  trustees,  or  Medicaid  benefits 
supplementing  the  M+C  plan  benefits. 
Jurisdiction  regulating  benefits  under 
these  circumstances  is  as  follows: 

(1)  All  requirements  of  this  part  that 
apply  to  the  M+C  program  apply  to  the 
M+C  plan  coverage  provided  to 
enrollees  eligible  for  benefits  under  an 
employer,  labor  organization,  trustees  of 
a  fund  established  by  one  or  more 
employers  or  labor  organizations,  or 
Medicaid  contract. 

(2)  Employer  benefits  that 
complement  an  M+C  plan,  and  the 
marketing  materials  associated  with  the 
benefits,  are  not  subject  to  review  or 
approval  by  CMS.  M+C  plan  benefits 
provided  to  enrollees  of  the  employer, 
labor  organization,  or  trustees  of  the 
fund  established  to  furnish  benefits,  and 
the  associated  marketing  materials,  are 
subject  to  CMS  review  and  approval. 

(3)*    *    * 

(b)  Examples.  Permissible  employer, 
labor  organization,  benefit  fund  trustee, 
or  Medicaid  plan  benefits  include  the 
following: 
***** 

(c)  Waiver  or  modification.  (1)  M+C 
organizations  may  request,  in  writing, 
from  CMS,  a  waiver  or  modification  of 
those  requirements  in  this  part  that 
hinder  the  design  of,  the  offering  of,  or 
the  enrollment  in,  M+C  plans  under 
contracts  between  M+C  organizations 
and  employers,  labor  organizations,  or 
the  trustees  of  funds  established  by  one 
or  more  employers  or  labor 
orgemizations  to  furnish  benefits  to  the 
entity's  employees,  former  employees, 
or  members  or  former  members  of  the 
labor  organizations. 


(2)  Approved  waivers  or 
modifications  under  this  paragraph  may 
be  used  by  any  M+C  organization  in 
developing  its  Adjusted  Community 
Rate  Proposal  (ACRP).  Any  M+C 
organization  using  a  waiver  or 
modification  must  include  that 
information  in  the  cover  letter  of  its 
ACRP  submission. 

13.  Section  422.109  is  revised  to  read 
as  follows: 

§  422. 1 09  Effect  of  national  coverage 
determinations  (NCDs)  and  legislative 
changes  in  benefits. 

(a)  Definitions.  The  term  significant 
cost,  as  it  relates  to  a  particular  NCD  or 
legislative  change  in  benefits,  means 
either  of  the  following: 

(1)  The  average  cost  of  furnishing  a 
single  service  exceeds  a  cost  threshold 
that— 

(i)  For  calendar  years  1998  and  1999, 
is  $100,000;  and 

(ii)  For  calendar  year  2000  and 
subsequent  calendar  years,  is  the 
preceding  year's  dollar  threshold 
adjusted  to  reflect  the  national  per 
capita  growth  percentage  described  in 
§  422.254(b). 

(2)  The  estimated  cost  of  all  Medicare 
services  furnished  as  a  result  of  a 
particular  NCD  or  legislative  change  in 
benefits  represents  at  least  0.1  percent  of 
the  national  standardized  aimual 
capitation  rate,  as  described  in 

§  422.254(f),  multiphed  by  the  total 
number  of  Medicare  beneficiaries  for  the 
applicable  calendar  year. 

(h)  General  rule.  If  CMS  determines 
and  aimounces  that  an  NCD  or 
legislative  change  in  benefits  meets  the 
criteria  for  significant  cost  described  in 
paragraph  (a)  of  this  section,  an  M+C 
organization  is  not  required  to  assume 
risk  for  the  costs  of  that  service  or 
benefit  until  the  contract  year  for  which 
payments  are  appropriately  adjusted  to 
take  into  account  the  cost  of  the  NCD 
service  or  legislative  change  in  benefits. 

(c)  Before  payment  adjustments 
become  effective.  Before  the  contract 
year  that  payment  adjustments  that  take 
into  account  the  significant  cost  of  the 
NCD  service  or  legislative  change  in 
benefits  become  effective,  the  service  or 
benefit  is  not  included  in  the  M+C 
organization's  contract  with  CMS,  and  is 
not  a  covered  benefit  under  the  contract. 
The  following  rules  apply  to  these 
services  or  benefits: 

(1)  Medicare  payment  for  the  service 
or  benefit  is  made  directly  by  the  fiscal 
intermediary  and  carrier  to  the  provider 
furnishing  the  service  or  benefit  in 
accordance  with  original  Medicare 
payment  rules,  methods,  and 
requirements. 


(2)  Costs  for  NCD  ser\'ices  or 
legislative  changes  in  benefits  for  which 
CMS  intermediaries  and  carriers  will 
not  make  payment  and  are  the 
responsibility  of  the  M+C  organization 
are — 

(i)  Services  necessary  to  diagnose  a 
condition  covered  by  the  NCD  or 
legislative  changes  in  benefits: 

(ii)  Most  services  furnished  as  follow- 
up  care  to  the  NCD  service  or  legislative 
change  in  benefits; 

(iii)  Any  service  that  is  already  a 
Medicare-covered  service  and  included 
in  the  annual  M+C  capitation  rate  or 
previously  adjusted  payments:  and 

(iv)  Any  service,  including  the  costs 
of  the  NCD  service  or  legislative  change 
in  benefits,  to  the  extent  the  M+C 
organization  is  already  obligated  to 
cover  it  as  an  additional  benefit  under 
§422.312  or  supplemental  benefit  under 
§422.102. 

(3)  Costs  for  NCD  services  or 
legislative  changes  in  benefits  for  which 
CMS  fiscal  intermediaries  and  carriers 
will  make  payment  are — 

(i)  Costs  relating  directly  to  the 
provision  of  services  related  to  the  NCD 
or  legislative  change  in  benefits  that 
were  noncovered  services  before  the 
issuance  of  the  NCD  or  legislative 
change  in  benefits;  and 

(ii)  A  service  that  is  not  included  in 
the  M+C  capitation  payment  rate. 

(4)  Beneficiaries  are  liable  for  any 
applicable  coinsurance  and  deductible 
amounts. 

(d)  After  payment  adjustments 
become  effective.  For  the  contract  year 
in  which  payment  adjustments  that  take 
into  account  the  significant  cost  of  the 
NCD  service  or  legislative  change  in 
benefits  are  in  effect,  the  service  or 
benefit  is  included  in  the  M+C 
organization's  contract  with  CMS.  and  is 
a  covered  benefit  under  the  contract. 
Subject  to  all  applicable  rules  under  this 
part,  the  M+C  organization  must 
furnish,  arrange,  or  pay  for  the  NCD 
service  or  legislative  change  in  benefits. 
M+C  organizations  may  establish 
separate  plan  rules  for  these  services 
and  benefits,  subject  to  CMS  review  and 
approval.  CMS  may.  at  its  discretion, 
issue  overriding  instructions  limiting  or 
revising  the  M+C  plan  rules,  depending 
on  the  specific  NCD  or  legislative 
change  in  benefits.  For  these  services  or 
benefits,  the  Medicare  enrollee  will  be 
responsible  for  M+C  plan  cost  sharing, 
as  approved  by  CMS  or  unless  otherwise 
instructed  by  CMS. 

14.  In  §422.111,  anew  paragraph 
(f){8)(iii)  is  added  to  read  as  follows: 

§  422.1 1 1     Disclosure  requirements. 


(f) 
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(8)  *  *  * 

(iii)  The  reduction  in  Part  B 
premiums,  if  any. 

*         *         *         *         * 

15.  A  new  §422.133  is  added  to 
subpart  C  to  read  as  follows: 

§422.133    Return  to  home  skilled  nursing 
facility. 

(a)  General  rule.  Beginning  with 
contracts  entered  into  or  renewed  on  or 
after  December  20.  2000.  M+C  plans 
must  provide  coverage  of  poslhospital 
extended  care  services  to  Medicare 
enroliees  through  a  home  skilled 
nursing  facilitv  if  the  enroUee  elects  to 
receive  the  coverage  through  the  home 
skilled  nursing  facility,  and  if  the  home 
skilled  nursing  facility  either  has  a 
contract  with  the  M+(]  organization  or 
agrees  to  accept  substantially  similar 
payment  under  the  same  terms  and 
conditions  that  apply  to  similar  skilled 
nursing  facilities  that  contract  with  the 
M+C  organization. 

(b)  Definitions.  In  this  subpart,  home 
skilled  nursing  facility  means — 

(1)  The  skilled  nursing  facility  in 
which  the  enrollee  resided  at  the  time 
of  admission  to  the  hospital  preceding 
the  receipt  of  posthospital  extended  care 
services; 

(2)  A  skilled  nursing  facility  that  is 
providing  posthospital  extended  care 
services  through  a  continuing  care 
retirement  community  in  whic:h  the 
M+C  plan  enrollee  was  a  resident  at  the 
time  of  admission  to  the  hospital.  A 
continuing  care  retirement  community 
is  an  arrangement  under  which  housing 
and  health-related  services  are  provided 
(or  arranged)  through  an  organization 
for  the  enrollee  under  an  agreement  that 
is  effective  for  the  life  of  the  enrollee  or 
for  a  specified  period;  or 

(3)  The  skilled  nursing  facility  in 
which  the  spouse  of  the  enrollee  is 
residing  at  the  time  of  discharge  from 
the  hospital. 

(c)  Coverage  no  less  favorable.  The 
posthospital  extended  care  scope  of 
services,  cost-sharing,  and  access  to 
coverage  provided  by  the  home  skilled 
nursing  facility  must  be  no  less 
favorable  to  the  enrollee  than 
posthospital  extended  care  services 
coverage  that  would  be  provided  to  the 
enrollee  by  a  skilled  nursing  facility  that 
would  be  otherwise  covered  under  the 
M+C  plan. 

(d)  Exceptions.  The  requirement  to 
allow  an  M+C  plan  enrollee  to  elect  to 
return  to  the  home  skilled  nursing 
facility  for  posthospital  extended  care 
services  after  discharge  from  the 
hospital  does  not  do  the  following: 

(1)  Require  coverage  through  a  skilled 
nursing  facility  that  is  not  otherwise 
qualified  to  provide  benefits  under  Part 


A  for  Medicare  beneficiaries  not 
enrolled  in  the  M+C  plan. 

(2)  Prevent  a  skilled  nursing  facility 
from  refusing  to  ac:cepf.  or  imposing 
conditions  on  the  acceptance  of,  an 
enrollee  for  the  receipt  of  posthospital 
extended  care  services. 

Subpart  E — Relationships  with 
Providers 

16  In  §422.210  paragraph  (a)  and  the 
introductory  text  to  paragraph  (b)  are 
revised  to  read  as  follows: 

§  422.21 0    Disclosure  of  physician 
incentive  plans. 

(a)  Disclosure  to  CMS.  Each  M+C 
organization  must  provide  to  CMS 
information  concerning  its  physician 
incentive  plans  as  requested. 

(h)  Disclosure  to  Medicare 
beneficiaries.  Each  M+C  organization 
must  provide  the  following  information 
to  any  Medicare  beneficiary  who 
requests  it: 


Subpart  F — Payments  to 
Medicare-i-Choice  Organizations 

17.  In  §422.250,  the  following 
changes  are  made  to  read  as  follows: 

A.  Paragraph  (a)(1)  is  revised. 

B.  Paragraph  (a)(2)(i)(B)  is 
redesignated  as  (a)(2)(i)(C). 

C.  A  new  paragraph  (a)(2)(i)(B)  is 
added. 

§  422.250    General  provisions. 

(a)  Monthly  payments — (1)  General 
rule. 

(i)  Except  as  provided  in  paragraphs 
(a)(2)  or  (f)  of  this  section.  CMS  makes 
advance  monthly  payments  equal  to 
Vi2th  of  the  annual  M+C  capitation  rate 
for  the  payment  area  described  in 
paragraph  (c)  of  this  section  adjusted  for 
such  demographic  risk  factors  as  an 
individual's  age,  disability  status,  sex, 
institutional  status,  and  other  factors  as 
it  determines  to  be  appropriate  to  ensure 
actuarial  equivalence. 

(ii)  Effective  January  1,  2000,  CMS 
adjusts  for  health  status  as  provided  in 
§  422.256(c).  When  the  new  risk 
adjustment  is  implemented,  l/12th  of 
the  annual  capitation  rate  for  the 
payment  area  described  in  paragraph  (c) 
of  this  section  will  be  adjusted  by  the 
risk  adjustment  methodologv  under 
§422. 256(d). 

(iii)  Effective  January  1,  2003, 
monthly  payments  may  be  reduced  by 
the  adjusted  excess  amount,  as 
described  in  §  422.312(a)(2),  and  80 
percent  of  the  reduction  in  monthly 
payments  used  to  reduce  the  Medicare 
beneficiary's  Part  B  premium,  up  to  a 
total  of  125  percent  of  Part  B  premium 
amount. 


(2)  *  *  * 

(i)  *  *  * 

(B)  CMS  applies  appropriate 
adjustments  when  establishing  the  rates, 
including  risk  adjustment  factors.  CMS 
also  establishes  annual  changes  in 
capitation  rates  using  the  methodology 
described  in  §422.252.  For  2002,  a 
special  adjustment  is  made  to  increase 
ESRD  rates  to  100  percent  of  estimated 
per  capita  fee-for-service  expenditures 
and  rates  are  adjusted  for  age  and  sex. 
in  subsequent  years,  rates  are  adjusted 
for  age,  sex,  and  other  factors,  if 
appropriate. 
***** 

18.  In  §422.256,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  422.256    Adjustments  to  capitation  rates 
and  aggregate  payments. 

***** 

(b)  Adjustment  for  national  coverage 
determination  (NCDj  services  and 
legislative  changes  in  benefits.  If  CMS 
determines  that  the  cost  of  furnishing  an 
NCD  service  or  legislative  change  in 
benefits  is  significant,  as  defined  in 

§  422.109,  CMS  adjusts  capitation  rates 
or  makes  other  payment  adjustments  for 
the  next  calendar  year  to  take  account 
of  the  new  service  or  btenefit.  The 
change  in  payment  amounts  is  based  on 
an  analysis  by  the  CMS  chief  actuary  of 
the  costs  associated  with  the  NCD  or 
legislative  change  in  benefits.  CMS  will 
pay  or  arrange  for  payment  of  these 
additional  costs  until  the  adjusted 
payments  are  in  effect. 
***** 

19.  In  §422.266,  the  following 
changes  are  made  to  read  as  follows: 

A.  Paragraph  (a)  introductory  text  is 
revised. 

B.  Paragraph  (c)  is  revised. 

§  422.266    Special  rules  for  hospice  care. 

(a)  Information.  An  M+C  organization 
that  has  a  contract  under  subpart  K  of 
this  part  must  inform  each  Medicare 
enrollee  eligible  to  select  hospice  care 
under  §418.24  of  this  chapter  about  the 
availability  of  hospice  care  (in  a  manner 
that  objectively  presents  all  available 
hospice  providers,  including  a 
statement  of  any  ownership  interest  in 
a  hospice  held  by  the  M+C  organization 
or  a  related  entity)  if — 
***** 

(c)  Payment.  (1)  No  payment  is  made 
to  an  M+C  organization  on  behalf  of  a 
Medicare  enrollee  who  has  elected 
hospice  care  under  §  418.24  of  this 
chapter  except  for  the  portion  of  the 
payment  applicable  to  the  additional 
benefits  described  in  §  422.312.  This  no- 
payment  rule  is  effective  from  the  first 
day  of  the  month  following  the  month 
of  election  to  receive  hospice  care,  until 
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the  first  day  of  the  month  following  the 
month  in  which  the  election  is 
terminated. 

(2)  During  the  time  the  hospice 
election  is  in  effect,  CMS's  monthly 
capitation  payment  to  the  M+C 
organization  is  reduced  to  an  amount 
equal  to  the  adjusted  excess  amount 
determined  under  §422. 312.  In 
addition,  CMS  pays  through  the  original 
Medicare  program  (subject  to  the  usual 
rules  of  payment) — 

(i)  The  hospice  program  for  hospice 
care  furnished  to  Uie  Medicare  enrollee; 
and  « 

(ii)  The  M+C  organization,  provider, 
or  supplier  for  other  Medicare-covered 
services  to  the  enrollee. 

Subpart  G — Premiums  and  Cost- 
Sharing 

20.  In  §422,312,  the  following 
changes  are  made  to  read  as  follows: 

A.  Paragraph  (d)  is  redesignated  as 
paragraph  (e). 

B.  A  new  paragraph  (d)  is  added. 

§  422.31 2    Requirement  for  additional 
benefits. 

***** 

(d)  Reduction  in  payments.  Begiiuiing 
January  1,  2003,  as  a  part  of  providing 
additional  benefits  imder  paragraph  (b) 
of  this  section,  if  there  is  an  adjusted 
excess  amount  for  the  plan  it  offers,  the 
M+C  organization — 

(1)  May  elect  to  receive  a  reduction 
(not  to  exceed  125  percent  of  the 
standard  Part  B  premium  amount)  in  its 
payments  under  §  422.250(a)(1),  80 
percent  of  which  will  be  applied  to 
reduce  the  Part  B  premiums  of  its 
Medicare  enroliees;  and 

(2)  Must  apply  the  reduction 
uniformly  to  all  similarly  situated 
enroliees  of  the  M+C  plan. 


Subpart  K— Contracts  with 
Medlcare+Cholce  Organizations 

21.  A  new  §422.521  is  added  as  set 
forth  below: 

§  422.521    Effective  date  of  new  significant 
regulatory  requirements. 

CMS  will  not  implement,  other  than 
at  the  beginning  of  a  calendar  year, 
regulations  under  this  part  that  impose 
a  new  significant  cost  or  burden  on  M+C 
organizations  or  plans,  unless  a  different 
effective  date  is  required  by  statute. 

Subpart  M— Grievances,  Organization 
Determinations  and  Appeals 

22,  In  §422.566,  paragraph  (c)  is 
revised  to  read  as  set  forth  below: 

§422.566    Organization  determinations. 

***** 


(c)  Who  can  request  an  organization 
determination.  (1)  Those  individuals  or 
entities  who  can  request  an  organization 
determination  are — 

(i)  The  enrollee  (including  his  or  her 
authorized  representative); 

(ii)  Any  provider  that  furnishes,  or 
intends  to  furnish,  services  to  the 
enrollee;  or 

(iii)  The  legal  representative  of  a 
deceased  eru'ollee's  estate. 

(2)  Those  who  can  request  an 
expedited  determination  are — 

(i)  An  enrollee  (including  his  or  her 
authorized  representative);  or 

(ii)  A  physician  (regardless  of  whether 
the  physician  is  affiliated  with  the  M+C 
organization). 

23.  In  §422.618,  paragraph  (c)  is 
revised  to  read  as  set  forth  below: 

§422.618    How  an  M+C  organization  must 
effectuate  standard  reconsidered 
determinations  or  decisions. 

***** 

(c)  Reversals  other  than  by  the  M+C 
organization  or  the  independent  outside 
entity.  (1)  General  rule.  If  the 
independent  outside  entity's 
determination  is  reversed  in  whole  or  in 
part  by  the  ALJ,  or  at  a  higher  level  of 
appeal,  the  M+C  organization  must  pay 
for,  authorize,  or  provide  the  service 
under  dispute  as  expeditiously  as  the 
enrollee's  health  condition  requires,  but 
no  later  than  60  calendar  days  from  the 
date  it  receives  notice  reversing  the 
determination.  The  M+C  organization 
must  inform  the  independent  outside 
entity  that  the  organization  has 
effectuated  the  decision  or  that  it  has 
appealed  the  decision. 

(2)  Effectuation  exception  when  the 
M+C  organization  files  an  appeal  with 
the  Departmental  Appeals  Board.  If  the 
M+C  organization  requests 
Departmental  Appeals  Board  (the  Board) 
review  consistent  with  §  422.608,  the 
M+C  organization  may  await  the 
outcome  of  the  review  before  it  pays  for, 
authorizes,  or  provides  the  service 
under  dispute.  An  M+C  organization 
that  files  an  appeal  with  the  Board  must 
concurrently  send  a  copy  of  its  appeal 
request  and  any  accompanying 
documents  to  the  enrollee  and  must 
notify  the  independent  outside  entity 
that  it  has  requested  an  appeal. 

24.  In  §422.619,  paragraph  (c)  is 
revised  to  read  as  set  forth  below: 

§  422.619    How  an  M+C  organization  must 
effectuate  expedited  reconsidered 
determinations. 

***** 

(c)  Reversals  other  than  by  the  M+C 
organization  or  the  independent  outside 
entity.  (1)  General  rule.  If  the 
independent  outside  entity's  expedited 


determination  is  reversed  in  whole  or  in 
part  by  the  ALJ,  or  at  a  higher  level  of 
appeal,  the  M+C  organization  must 
authorize  or  provide  the  service  under 
dispute  as  expeditiously  as  the 
enrollee's  health  condition  requires,  but 
no  later  than  60  days  from  the  date  it 
receives  notice  reversing  the 
determination.  The  M+C  organization 
must  inform  the  independent  outside 
entity  that  the  organization  has 
effectuated  the  decision. 

(2)  Effectuation  exception  when  the 
M+C  organization  files  an  appeal  with 
the  Departmental  Appeals  Board.  If  the 
M+C  organization  requests 
Departmental  Appeals  Board  (the  Board) 
review  consistent  with  §422.608,  the 
M+C  organization  may  await  the 
outcome  of  the  review  before  it 
authorizes  or  provides  the  service  under 
dispute.  An  M+C  organization  that  files 
an  appeal  with  the  Board  must 
concurrently  send  a  copy  of  its  appeal 
request  and  any  accompanying 
documents  to  the  enrollee  and  must 
notif\'  the  independent  outside  entity 
that  it  has  requested  an  appeal. 

Subpart  O — Intermediate  Sanctions 

25.  In  §422.758,  the  following 
changes  are  made  to  read  as  set  forth 
below: 

A.  The  introductory  text  is  designated 
as  paragraph  (a). 

B.  Paragraph  (a)  is  redesignated  as 
paragraph  (a)(1). 

C.  Paragraph  (b)  is  redesignated  as 
paragraph  (a)(2). 

D.  A  new  paragraph  (b)  is  added. 

§  422.758    Maximum  amount  of  civil  money 
penalties  imposed  by  CMS. 

***** 

(b)  If  CMS  makes  a  determination 
under  §§  422.752(b)  and  422.756(f)(3), 
based  on  a  determination  under 
§ 422.510(a)(1)  that  an  M+C  organization 
has  terminated  its  contract  with  CMS  in 
a  manner  other  than  described  under 
§  422.512 — $250  per  Medicare  enrollee 
from  the  terminated  M+C  plan  or  plans 
at  the  time  the  M+C  organization 
terminated  its  contract,  or  $100,000. 
whichever  is  greater. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 


65686 


Federal  Register/ Vol.  67,  No.  207 /Friday.  October  25.  2002  /  Proposed  Rules 


Ddtfd   liih  le..  -'01)2. 
Thomas  .\.  Stullv. 

Admini^tnilnr  (  ffift-r'-  u<r  Wtdicare  &■ 

Mt'dicani  .Sen  n't:s. 


l)atH(i    luA    r    J(l()2, 
Tommy  (■  Thompson. 

(FRlJii.    iij-j:-;4J  Fiit'ti  Ki-J-t-uj   n4'iam] 
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DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact  Statement 
for  the  General  Management  Plan  for 
Carl  Sandburg  Home  National  Historic 
Site 

agency:  Ndtiiinal  P.irk  Sfnu  •■.  Intcrmr 
ACTION:  NDticf!  of  availabilitv  (it  a  draft 
envininmental  inipat  t  statemt'iit  fur  the 
General  Management  Plan  for  (lail 
Sandburg  Home  Natinnal  Histuric  Site, 
Flat  K(i(.k.  North  Carolina 


SUMMARY:  Pursuant  t(j  sec  tion  l()2{2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  Natiimal  Park  Service 
policv  in  Director's  Order  Number  2 
(Park  Planning)  and  Director's  Order 
Number  12  (Conservatu)n  Planning, 
Environmental  Impact  Analvsis.  and 
Decision-making)  the  National  Park 
Service  announces  the  availabdit\  nt  a 
Draft  Environmental  Impact  Statement 
and  General  Management  Plan  (DEIS/ 
GMP)  for  Carl  Sandburg  Home  N.ttional 
Historic:  Site,  Flat  Rock.  North  CaroHna 
The  DEIS/GMP  analvzes  three  action 
alternatives  and  one  no-action 
alternative  for  guiding  management  ot 
the  park  over  the  ne.xt  20  y«'ars   The 
three  action  alternatives  incorporate 
various  management  prescriptums  to 
ensure  resource  protection  and  quality 
visitor  e.vperience  condititm.'i  The  no- 
action  alternative  would  continue 
current  management  practices  and 
jjolicies  into  the  future. 
DATES:  The  DEIS/GMP  will  be  a\,iilable 
for  public  review  from  October  15.  2002. 
through  December  1,5.  2002.  Public 
meetings  will  be  held  in  No\ember 
2002.  Representatives  of  the  National 
Park  Service  will  be  available  at  the 
public  meetings  to  receive  comments, 
cimcems.  and  other  input  from  the 
public  related  to  the  DEIS/GMP.  Public 
notice  of  the  specific  dates,  times,  and 
locations  of  the  meetings  will  be 
provided  in  a  newsletter,  anncuinced  in 
local  media,  and  posted  on  the  Internet 
at  http^/i\-\v\v  nps.gov/cari/ 
i^mp  into  htm 

ADDRESSES:  Copies  of  the  DEIS/GNtP  are 
available  from  the  Superintendent.  Carl 
Sandburg  Home  National  Historic  Site, 
142H  Little  River  Road,  Flat  Roc  k.  North 
Carolina,  287:U.  Public  reading  c:opies 
of  the  DEIS/GMP  will  also  be  available 
for  review  at  the  following  locations: 

•  Office  of  the  Superintendent,  C^arl 
Sandburg  Home  National  HistcKic  Site, 
1928  Little  River  Road,  Flat  Roc:k.  North 
Carolina.  28731.  Telephone:  828-693- 
4178. 

•  Division  of  Planning  and 
Compliance,  Southeast  Regional  Office, 


National  Park  Service,  Attention:  Tim 
Remisderfer,  100  Alabama  Street,  1924 
Building,  .\tlanta.  Georgia  30303. 
Telephone:  404-.562-3  124  ext.  693. 

•   :\i\  elec:tronic  copy  of  DEIS/GMP  is 
.ivailable  for  download  in   pdf  format  on 
the  Internet  ,it  http'hvwu. nps.gov/carl/ 
i^inp  nrws.litin 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  (iarl  Sandburg  Home 
.National  Historic:  Site.  1928  Little  River 
Road.  Flat  Rock.  North  Carolina  28731. 
Telephone:  H28-H93-417H 
SUPPLEMENTARY  INFORMATION:  The  DEIS/ 
GMP  analvzes  three  action  alternatives 
and  one  no-action  alternative  for 
guiding  managt^ment  of  the  park  over 
the  next  20  vears.  Environmental 
cdnsec|ueiic:es  antic:ipatecl  from 
implementing  the  various  alternatives 
are  addressed  m  the  DEIS/GMP.  Impact 
topics  include  cultural  resources, 
natural  resc)urc:es,  interpretation  and 
museum  operations,  park  operations 
dnd  administration,  and  cjuality  of  life 
dwii  the  socioeconomic  environment. 
The  action  alternatives  are  described  as 
follows: 

In  the  Sandburg  Cienter  alternative, 
the  [lark  serves  as  a  national  and 
worldwide  foc:al  point  for  learning  about 
Carl  Sandburg.  .Access  to  Sandburg 
information,  literature,  and  research 
would  be  enhanced  through  an 
extensive  intt!rnet  database  and 
traveling  exhibits  of  Sandburg  related 
historic.al  objects.  Visitors  who  come  to 
the  site  in  person  would  find 
extraordinarv  opportunities  to  learn 
atiout  the  life  ancl  wcjrks  of  Carl 
Sandburg.  The  altcjrnative  provides  high 
(jiialitv  museum  spac:e  where  visitors 
I  an  gain  additional  access  to 
information  and  objects  currentlv 
housed  in  the  museum  preservation 
fac  ilitv   .Xclditiondl  interpretive  program 
areas  would  be  c:reated  by  rehabilitating 
the  interior  of  one  or  more  historic: 
struc  tures  near  the  main  house  or  barn, 
renovating  the  c^xisting  visitor  contract 
station  to  improve  its  interpretive  and 
\  isitor  services  func:tion,  and  creating  a 
visitor  c:entc!r  outside  the  current 
authorized  boundarv  of  the  park.  The 
Sandburg  Center  alternative  includes  a 
Congressicmally  legislated  boundary 
expansion  of  110  acres  for  scenic  view 
and  boundarv  protection  and  up  to  3 
acres  for  construc;tion  of  a  visitor  center 
and  new  parking  area. 

The  Paths  of  Discoverx'  alternative 
enc:ourages  park  managers  and  local 
government  leaders  to  collectively 
identifv  and  address  common  needs. 
The  concept  supplements  the  park's 
traditional  high  cjuality  interpretive 
program  and  provides  additional 
community  walking  opportunity  by 


constructing  a  new  3/4  mile  interpretive 
trail  parallel  to  Little  River  Road  and  the 
Back  Drive.  In  turn,  the  park  would 
encourage  a  community  partnership 
strategy  to  address  common  needs  like 
additional  parking  and  multi  purpose 
mc;eting  space.  The  Paths  of  Discovery 
alternative  includes  a  (]ongressionally 
legislated  boundary  expansion  of  110 
acres  for  sc:enic  view  and  boundary 
protection  and  up  to  5  acres  for 
c:onstruction  of  a  xisitor  center  and  new 
parking  area. 

in  the  Connemara  Lifestyle 
alternative,  visitors  would  experience 
the  site  much  as  Carl  Sandburg  knew  it. 
Park  management  would  focus  on 
maintaining  the  site's  historic 
landscape,  structures,  and  furnishings 
and  providing  interpretive  programs  on 
site  and  at  local  schools.  Primary  access 
to  the  objects  and  information  contained 
in  the  museum  collection  would  occur 
at  the  amin  house,  an  expanded  visitor 
contact  station,  and  through  the  internet 
or  other  mass  media  formats. 
Opportunities  for  access  to  objects  and 
information  would  be  greater  than 
existing  conditions  but  less  than  the 
Sandburg  Center  or  Paths  of  Discovery 
alternatives.  The  Connemara  Lifestyle 
alternative  includes  a  Congressionally 
legislated  boundary'  expansion  of  25 
acres  for  scenic  view  and  boundary 
protection  and  up  to  2  acres  for 
construction  of  a  new  parking  area.  The 
Connemara  Lifestyle  alternative 
acknowledge  uncertainty  about 
increased  federal  funding  by  taking  a 
conservative  approach  to  proposing  new 
infrastructure,  additional  staff,  and 
increased  maintenance  responsibility. 

In  all  action  alternatives,  the  park 
would  c;ontinue  to  provide  guided  tours 
of  the  Sandburg  residence  and  maintain 
the  historic  landscape  at  a  high  level  of 
int(!gritv.  Opportunities  for  walking 
would  be  available  and  closely  managed 
to  maintain  the  historic  character  of  the 
site.  The  existing  amphitheater  would 
be  relocated  to  a  less  intrusive  location 
and  the  trailer  restroom  would  be 
replaced  by  an  appropriately  designed 
modern  facility  at  the  same  location. 
Anv  additional  property  interest 
acquired  by  the  park  would  be  acquired 
under  a  willing  sell/willing  buyer 
arrangement. 

UalcHi:  Sepl«nii)er  (i.  2002. 
W.  Thomas  Brown, 

.■\rting  Rcgioiuil  Diivctor.  Suuttimst  Ht'gion. 
|FR  Uoc    02-27244  Filed  10-24-02;  8:45  ami 
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REMINDERS 

The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  25, 
2002 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poision  prevention  packaging 
Child-resistant  packaging 
requirements — 
Household  products 
containing  low-viscosity 
hydrocarbons    published 
10-25-01 
DEFENSE  DEPARTMENT 
Acquisition  regulations 
Canbbean  Basin  country 
definition — 

Honduras    published  iQ- 
25-02 
Contracting  officer 
qualifications   published 
10-25-02 
Enterpnse  software 
agreements    published  10- 
25-02 
Multiple  award  contracts 
competition  requirements 
for  purchase  of  services 
published  10-25-02 
Pertormance-based 
contracting   published  10- 
25-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans   approval  and 
promulgation    vanous 
States 

Anzona    published  8-26-02 
CahfornR    published  8-26-02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations   table 
of  assignments 
Indiana    published  10-8-02 
South  Dakota    published  10- 
8-02 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Trust  management  reform 
Nine  CFR  parts  removed 
published  8-26-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges    grapefruit 
tangerines   and  tangelos 
grown  in — 


Florida    comments  due  by 
10-28-02    published  8-28- 
02  [FR  02-220081 
Plant  Variety  and  Protection 
Oflice    fee  increase 
comments  due  by  10-31-02; 
published  10-1-02  [FR  02- 
24903] 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Bioenergy  Program 
comments  due  by  10-31- 
02  "published  10  1-02  [FR 
02-24539] 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurance  regulations 
Sunflower  seed   comments 
due  by  10-29-02 
published  8-30-02  [FR  02- 
22258] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans 
Construction  and 
procurement    standard 
contract  forms    revision 
comments  due  by  10-30- 
02    Dublished  7-2-02  [FR 
02  16278] 

ARCHITECTURAL  AND 
TRANSPORTATION 
BARRIERS  COMPLIANCE 
BOARD 

Americans  with  Disabilities  Act 
and  Architectural  Barriers 
Act    implementation 

Accessibility  guidelines — 
Buildings  and  facilities, 
public  rights-of-way 
draft  guidelines 
availability   comments 
due  by   10-28-02 
published  6-17-02  [FR 
02-15117] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Commercial  items — 
Contract  cost  principles 
•  and  procedures 
comments  due  by  10- 
28-02    published  8-29- 
02  [FR  02-21619] 
Contract  cost  principles  and 
procedures    comments 
due  by   10-28-02 
published  8-29-02  [FR  02- 
21620] 
Federal  Prison  Industries 
Contracts    past 
performance  evaluation, 
comments  due  by  10-28- 
02    published  8  29-02  [FR 
02-21616] 


Leadership  in  Environmental 
Management  (E  O 
13148),  comments  due  by 
10-28-02.  published  8-29- 
02  [FR  02-21618] 

Notification  of  overpayment, 
contract  financing 
payments,  comments  due 
by  10-28-02.  published  8- 
29-02  [FR  02-21617] 

Temporary  emergency 
procurement  authority, 
comments  due  by  10-29- 
02,  published  8-30-02  [FR 
02-21868] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs   approval  and 
promulgation.  State  plans 
for  designated  facilities  and 
pollutants 

Ohio,  comments  due  by  10- 
30-02:  published  9-30-02 
[FR  02-24767] 
Air  quality  implementation 
plans   approval  and 
promulgation,  various 
States 

Georgia,  comments  due  by 
10-28-02.  published  9-27- 
02  [FR  02-24490] 
Texas,  comments  due  by 
10-28-02    published  9-26- 
02  [FR  02-24492] 
Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update   comments  due 
by  11-1-02,  published 
10-2-02  [FR  02-24642] 

Superfund  programs 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update   comments  due 
by  11-1-02:  published 
10-2-02  [FR  02-24641] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations,  table 
of  assignments 

Texas,  comments  due  by 
11-1-02   published  9-23- 
02  [FR  02-24105] 
Television  broadcasting 

Digital  broadcast  copy 
protection,  comments  due 
by  10-30-02,  published  8- 
20-02  [FR  02-20957] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Commencal  items — 
Contract  cost  principles 
and  procedures, 
comments  due  by  10- 


28-02;  published  8-29- 
02  [FR  02-21619] 
Contract  cost  pnnciples  and 

procedures,  comments 

due  by  10-28-02: 

published  8-29-02  [FR  02- 

21620) 
Contract  financing 

payments:  notification  of 

overpayments:  comments 

due  by  10-28-02, 

published  8-29-02  [FR  02- 

21617] 
Federal  Pnson  Industries 

Contracts:  past 

performance  evaluation: 

comments  due  by  10-28- 

02:  published  8-29-02  [FR 

02-21616] 
Leadership  In  Environmental 

Management  (E  O 

13148):  comments  due  by 

10-28-02:  published  8-29- 

02  [FR  02-21618] 
Temporary  emergency 

procurement  authonty; 

comments  due  by  10-29- 

02:  published  8-30-02  [FR 

02-21868] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Administrative  practice  and 
procedure  hearings 
Presiding  officers  at 

regulatory  heanngs, 

comments  due  by  10-29- 

02:  published  8-15-02  [FR 

02-20701] 
Administrative  practice  and 
procedure 
Presiding  officers  at 

regulatory  heanngs. 

comments  due  by  10-29- 

02:  published  8-15-02  [FR 

02-20700] 
Human  drugs 
Total  parenteral  nutntion: 

aluminum  use  In  large 

and  small  volume 

parenterals:  labeling 

requirements,  comments 

due  by  10-28-02: 

published  8-12-02  [FR  02- 

20300] 

Correction,  comments  due 
by  10-28-02.  published 
8-21-02  [FR  02-21265] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Real  Estate  Settlement 

Procedures  Act 

Simplifying  and  improving 
process  of  obtaining 
mortgages  to  reduce 
settlement  costs  to 
consumers,  comments 
due  by  10-28-02: 
published  7-29-02  [FR  02- 
18960] 
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HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-based  capital: 
Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac)  and 
Federal  National  Mortgage 
Association  (Fannie 
Mae)— 

Corrections  and  technical 
amendments;  comments 
due  by  10-29-02; 
published  9-30-02  [FR 
02-24815] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Beluga  sturgeon;  comments 
due  by  10-29-02; 
published  7-31-02  [FR  02- 
19250] 
Critical  habitat 
designations — 
Plant  species  from  Maui 
and  Kahoolawe,  HI; 
economic  analysis; 
comments  due  by  11-1- 
02;  published  10-2-02 
[FR  02-25039] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Nonimmigrant  classes: 
Mexican  or  Canadian 
nationals;  F  and  M 
nonimmigrant  students  in 
border  communities; 
reduced  course  load; 
comments  due  by  10-28- 
02;  published  8-27-02  [FR 
02-21823] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Commercial  items — 
Contract  cost  principles 
and  procedures; 
comments  due  by  10- 
28-02;  published  8-29- 
02  [FR  02-21619] 
Contract  cost  principles  and 
procedures;  comments 
due  by  10-28-02; 
published  8-29-02  [FR  02- 
21620] 
Contract  financing 
payments;  notification  of 
overpayments;  comments 
due  by  10-28-02; 
published  8-29-02  [FR  02- 
21617] 
Federal  Prison  Industries 
Contracts;  past 


performance  evaluation: 
comments  due  by  10-28- 
02;  published  8-29-02  [FR 
02-21616] 
Leadership  in  Environmental 
Management  (E.O. 
13148);  comments  due  by 
10-28-02;  published  8-29- 
02  [FR  02-21618] 
Temporary  emergency 
procurement  authority: 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-21868] 
NATIONAL  SCIENCE 
FOUNDATION 
Antarctic  Science,  Tourism, 
and  Conservation  Act  of 
1996;  implementation: 
Antarctic  meteorites; 
comments  due  by  10-28- 
02;  published  8-27-02  [FR 
02-21621] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Tour  operators;  comments 
due  by  11-1-02;  published 
10-2-02  [FR  02-24919] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Worid  V\/ar  II  veterans; 

special  benefits; 

comments  due  by  10-29- 

02;  published  8-30-02  [FR 

02-21892] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Strait  of  Juan  de  Fuca  and 

adjacent  waters,  WA; 

traffic  separation 

schemes;  comments  due 

by  10-28-02;  published  8- 

27-02  [FR  02-21785] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 
Incidents  involving  animals 

during  air  transport; 

reports  by  carriers; 

comments  due  by  10-28- 

02;  published  9-27-02  [FR 

02-24127] 
Airo/orthiness  directives: 
Boeing;  comments  due  by 

10-29-02;  published  8-30- 

02  [FR  02-22007] 
Cirrus  Design;  comments 

due  by  11-1-02;  published 

8-29-02  [FR  02-22001] 
Learjet;  comments  due  by 

10-28-02;  published  8-28- 

02  [FR  02-21707] 


McDonnell  Douglas; 
comments  due  by  10-29- 
02;  published  8-30-02  [FR 
02-22127] 

REVO.  Incorporated: 
comments  due  by  11-1- 
02;  published  10-17-02 
[FR  02-26371] 

Airworthiness  standards: 
Special  conditions — 
CenTex  Aerospace,  Inc., 
Beech  Model  A36 
airplane:  comments  due 
by  10-28-02:  published 
9-27-02  [FR  02-24667] 
Cessna  Model  680 
Sovereign  airplane: 
comments  due  by  10- 
28-02:  published  9-27- 
02  [FR  02-24668] 
Class  D  airspace:  comments 
due  by  10-28-02:  published 
9-27-02  [FR  02-24128] 
Class  D  and  Class  E 
airspace;  comments  due  by 
10-30-02;  published  9-19-02 
[FR  02-23830] 
Class  E  airspace:  comments 
due  by  10-30-02;  published 
9-19-02  [FR  02-23829] 
Commercial  space 
transportation: 

Launch  licensing  and  safety 
requirements:  comments 
due  by  10-28-02: 
published  7-30-02  [FR  02- 
18340] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
Registration  enforcement: 
comments  due  by  10-28- 
02;  published  8-28-02  [FR 
02-21917] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Dual  consolidated  loss 
recapture  events; 
comments  due  by  10-30- 
02:  published  8-1-02  [FR 
02-19237] 
Qualified  cost  sharing 
arrangerrients; 
compensatory  stock 
options;  comments  due  by 
10-28-02:  published  7-29- 
02  [FR  02-19126] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  IS  also 
available  online  at  hnp:// 
www.nara.gov'fedreg' 
plawcurr.html 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Pnnting 
Office.  Washington.  DC  20402 
(phone.  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http. 
www  access  gpo  gov/nara 
naraOOS  html  Some  laws  may 
not  yet  be  available 

H.R.  2121/P.L.  107-246 

Russian  Democracy  Act  of 
2002  (Oct    23    2002.  116  Stat. 
1511) 

H.R.  4085/P.L.  107-247 

Veterans  Compensation  Cost- 
of-Living  Act  of  2002  (Oct  23, 
2002:  116  Stat    1517) 

H.R.  5010/P.L.  107-248 

Department  of  Defense 
Appropriations  Act.  2003  (Oct. 
23,  2002:  116  Stat    1519) 

H.R.  S011/P.L.  107-249 

Military  Construction 
Appropnation  Act.  2003  (Oct 
23,  2002:  116  Stat    1578) 

Last  List  October  23,  2002 


Public  Laws  Electronic 
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PENS  is  a  free  electronic  mail 
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enacted  public  laws   To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/' 
publaws-l.html  or  send  E-mail 
to  llstserveiistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
sp>ecific  inquiries  sent  to  this 
address. 
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2002/2003 

As  the  official  handbook  of  the  Federal  Goverament,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  pnncipal  officials  of  the  agencies 
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on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 
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in  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processir>g  Code 

*5421 


Charge  your  order, 
tfs  Easy! 
I     I  YES,  enter  the  following  indicated  subscriptions  for  one  year  jq  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 
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Friday,  ex(  ept  i)ffi(.ial  holKirtV-.  bv  thr  Offiif  dI  the  Fi'(IithI 
Register.  Natujiidl  .\n  hivt's  ami  Kei  nnl'-  Ailmmi^lrdlinn. 
Washingtun.  [X:  iilMOH,  lirwKT  th»'  Kfilcral  Kegistcr  .-Xi  t  |4-»  I    SC. 
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20402  is  the  ex(  liisive  distributur  of  the  .iffii  i.il  edituiii 
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interest 

Dc)(  uments  are  on  file  tor  pubJK    mspei  lion  m  the  (  )ttii  e  ol  the 
Federal  Rt^gister  the  da\  beture  the\  are  puiilislied    unless  the 
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fedreg 

The  seal  of  the  National  .\rt:hive*  and  Re<:ords  .\dministration 
authenticates  the  Federal  Register  ,is  thi'  ottu  i.il  serial  [uililii  ation 
established  under  the  K-deral  Keuister  Ai  t    I   iider  44  I    .S  ( .    I'ld" 
the  contents  of  the  Federal  Register  sh.iil  tie  ludn  i.ilK  iiotu  i-d 

The  Federal  Register  is  [luhlisheil  ui  |i,i[,ei    uid  nii  J4\  inn  rotii  he 
It  IS  also  available  online  .it  no  •  ti. !!'.;»     is    me  ■■■]  the  d.il.ihases 
on  (iF'O  .■Xi  cess,  a  servit  e  ot  the  I     s    1  ,i  i\  ei  miieiil  I'rinl  int;  (  )ttice. 

The  online  edition  ot  the  Federal  Register  is  issued  uiulei  the 

authontv  of  the  .Xdiiiinislr  iti\  ■■  (  ■  iniimtl it  the  leder.d  Register 

a,s  the  offi(  lal  legal  eijur.aieiit    il  liie  p.ipei   .iiui  luii  lolu  he  editions 
144  r.S,(:,  4101  and  1  (  FK  'i  IDi    It  is  u[Ml,i!ed  h\  d  ,i  in    e.ii  h 
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downloaded 
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/www,d(  (essgpo  gov  nara    I  hose  uilhoul  Worlil  Wide  Web  acLess 
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in  the  Federal  Register. 

How  To  Cite  This  Publication;  I'se  the  volume  number  and  the 
page  number  Example   fi~  KK  12  i4') 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Paper  or  fiche  202-512-1800 

.Assistant  e  with  public;  subscriptions  202-512-1806 

General  online  information  202-512-1530;  l-888-293-«498 

Single  copies/back  copies: 

Paper  or  fiche  202-512-1800 

Assistance  with  public;  single  copies  1-866-512-1800 

(Toll-Free) 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fie  he  202-741-6005 

Assistance  with  Federal  agency  subscriptions        202-741-6005 


Whals  NEW! 

Federal  Ref(ister  Tabit-  of  (  onlcnts  vu  c  mail 

Suhscnfxf  to  FKI)RF(iT(K     to  receive  ttic  Federal  Register  Tabic  of 
(Contents  in  \our  e  mail  even,  dav 

If  vou  get  the  HTMl  version    miu  can  click  directly  to  an\  document 
in  the  issue 

To  subscntx-,  go  lo  http:/,' UsLserv.access.gpo.gov  and  select 

Online  muiling  list  urthitcs 

II DKH.riK  I 

Jinn  or  leai  e  the  list 
riien  tollow  the  instnictions 


©„ 


on  recycled  paper. 


Contents 


III 


Federal  Register 

Vol.  67.  No.  208 
Monday.  O(;tobor  28.  2002 


Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Prunes  (dried)  produced  in — 

California,  65732-65737 
NOTICES 
Meetings: 

Microbiological  Data  Program,  65777-65778 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Federal  Crop  Insurance  Corporation 
See  Forest  Service 

See  Natural  Resources  Conservation  Service 
RULES 

Organization,  functions,  and  authority  delegations: 
Designated  Agency  Ethics  Official,  65689-65690 

Air  Force  Department 

RULES 

Commercial  Air  Transportation  Quality  and  Safety  Review 
Program;  revision,  65698-65706  ;• 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Privacy  Act: 

Systems  of  records,  65795-65801 

Coast  Guard 

RULES 

Drawbridge  operations: 

Florida,  65707 

Massachusetts,  65706 
PROPOSED  RULES 
Ports  and  waterways  safety: 

San  Pedro  Bay,  CA;  secvuity  zones,  65746-65749 
NOTICES 
Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  65825- 
65826 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Sugar  and  farm  facility  storage  loan  programs 
Correction,  65690 
PROPOSED  RULES 
Payment  limitation  and  eligibility: 

Program  participation;  income  limits,  65738-65742 


Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Commodity  pool  operators  and  commodity  trading 
advisors: 
Commodity  pool  operators:  otherwise  regulated  persons 
excluded  from  term  definition,  65743-65746 

Defense  Department 

See  Air  Force  Department 

RULES 

Acquisition  regulations: 

Mtiltiple  award  contracts:  purchase  of  ser\'ices; 
competition  requirements,  65721-65722 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

RULES 

Personnel  Security  Assistance  Program:  security  police 

officer  positions:  eligibility  requirements.  65G90-65692 
NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
American  Statistical  Association  Committee  on  Energy 
Statistics,  65787-65788 
Meetings: 

Environmental  Management  Advisory  Board.  65788 
Environmental  Management  Site-Specific  Advisory 
Board — 
Femald  Site,  OH,  65788 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 

Consumer  products:  energy  conservation  program: 
Energy  conservation  standards  and  test  procedures — 
Residential  and  small-duct  high-velocity  central  air 
conditioners  and  heat  pumps:  workshop,  65742- 
65743 
NOTICES 
Meetings: 

State  Energy  Advisory  Board,  65789 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Idaho, 65713-65718 
Air  quality  implementation  plans:  app    ival  and 
promulgation;  various  States: 
New  Hampshire.  65710-65713 
Reporting  and  recordkeeping  requirements.  65708-65709 
PROPOSED  RULES 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States:  air  quality  planning 
purposes;  designation  of  areas: 
Idaho,  65750 
Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
New  Hampshire.  65749-65750 
NOTICES 
Air  pollution  control: 

State  operating  permits  programs — 
Louisiana,  65789 
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Air  programs: 

State  implementation  plans;  adequacy  status  for 
transportation  conformitv  purposes — 
Colorado.  65789-65790 
Committees;  establishment,  renewal,  termination,  etc.: 
Good  Neighbor  Environmental  Board.  65790—65791 
Meetings: 

Particulate  matter  epidemiologv;  (JAM-related  statistical 
issues;  workshop.  65791 
Reports  and  guidance  documents;  availability,  etc.: 
Chesapeake  Bay  Comprehensive  (Ivster  Management 
Plan.  65791 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airmen: 

Picture  identification  requiremt-nts.  65857-65H61 
Airworthiness  standards: 
Special  conditions — 

Avions  Marcel  Dassault-Breguet  Aviation  Model  Falcon 
10  airplanes.  65692-65697 
NOTICES 
Air  traffic  operating  and  flight  rules,  etc.: 

High  density  airports;  takeoff  and  lancJing  slots,  slot 

exemption  lotterv.  and  slot  allocation  procedures — 
La  Guardia  Airport.  NV  and  NJ.  65826-65H2H 
Exemption  petitions;  summarv  and  disposition.  (i5H2H 
Meetings: 

Aviation  Rulemaking  Advisorv  ( ioiiunittee.  h5H2H 
RTC:A.  Inc..  65829 
Passenger  facilitv  charges;  applications,  eti:.: 
Tn-Cities  Airport.  VVA,  65K29 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

California.  65721 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Florida,  65750 

Oklahoma.  65750—65751 
Television  broadcasting: 

Telecommunications  Ac;t  of  1996;  implementation — 
Broadcast  ownership  rules  and  other  rules,  biennial 
regulatory  review.  65751-+>5776 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 

Crop  insurance  regulations: 

General  administrative  regulations,  group  risk  plan  of 
insurance  regulations  for  2(M),{  and  succtH'ding  crop 
years,  and  common  crop  insurance  regulations, 
65732 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  t:ollection  activities: 

Proposed  collection;  comment        uest.  65791-65792 
Meetings: 

Banking  Policv  Advisorv  Commit  ee.  65792 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 
Various  States.  65718-65721 


NOTICES 

Disaster  and  emergency  areas: 
Indiana.  65792-65793 
Louisiana,  65793 
Texas,  65793 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  65793-65794 
Formations,  acquisitions,  and  mergers,  65794 

Meetings;  Sunshine  Act,  65794-65795 

Federal  Transit  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review:  comment  request,  65829- 
65830 
Grants  anv.  cooperative  agreements;  availability,  etc.: 

Over-the-Road  Bus  Accessibility  Program.  65830-65832 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Carprofen.  65697 
NOTICES 
Meetings: 

Combination  products;  hearing.  65801-65804 

Forest  Service 

NOTICES 

Meetings: 

Resource  .advisory  Committees — 
Mineral  County,  65  778 
Reports  and  guidance  documents;  availability,  etc.: 

Agency  Strategic  Plan  (2003  Update),  65778 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 

Housing  Choice  Voucher  Program — 
Homeownership  option;  eligibility  of  public  housing 
agency-owned  or  controlled  units.  65863-65865 

Interior  Department 

See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Unit-livestock-price  method.  65697-65698 
PROPOSED  RULES 
Income  taxes: 

Marketable  stock;  mark  to  market  treatment  election 
Hearing  cancellation,  65841-65842 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  65840 

International  Trade  Administration 

NOTICES 

Antidumping: 

Brake  rotors  from — 
China,  65779-65782 
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Fresh  garlic  from — 

China.  65782-65783 
Tin  mill  products  from — 

Japan, 65783-65786 

Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Actuarial  Examinations  Advisory  Committee.  65777 

Land  Management  Bureau 

NOTICES 

Meetings: 

Resource  Advisory  Councils — 

Sierra  Front-Northwestern  Great  Basin.  65809-65810 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Combined  Arts  Advisory  Panel,  65810-65811 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  65832 
Meetings: 

Safety  performance  standards;  vehicle  regulatory 
program,  65833 
Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 

Importation  eligibility;  determinations,  65833-65837 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  65804-65805 
National  Institute  of  Child  Health  and  Human 

Development,  65806,  65807 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  65805 
National  Institute  of  Mental  Health,  65805-65806 
Scientific  Review  Center,  65807-65809 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
West  Coast  salmon,  65728-65731 
Marine  mammals: 
Incidental  taking — 
Atlantic  Large  Whale  Take  Reduction  Plan.  65722- 
65727 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Hawaiian  Islands  Humpback  Whale  National  Marine 
Sanctuary  Advisory  Council,  65786 

National  Park  Service 

NOTICES 

Meetings: 
Death  Valley  National  Park  Advisory  Commission,  65810 

Natural  Resources  Conservation  Service 

NOTICES 

Meetings: 

Farm  Bill  2002  National  Technical  Service  Provider 
Summit,  65778-65779 


Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Reactor  Safeguards  Advisory  Committee.  65811-65812 

Patent  and  Trademarit  Office 

NOTICES 

Meetings: 

Patent  laws  harmonization;  small  business  views:  round 
table  meetings,  65786-65787 

Presidential  Documents 

PROCLAMATIONS 

Special  obsen'ances: 

United  Nations  Day  (Proclamation  7614),  65867-65870 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 

Applications;  exemptions,  renewals,  etc..  65837-65838 

Securities  and  Exchange  Commission 

NOTICES 

Meetings:  Sunshine  Act,  65812 

Self-regulatory  organizations:  proposed  rule  changes: 
American  Stock  Exchange  LLC,  65812-65813 
Chicago  Stock  Exchange,  Inc..  65813-65815 
Cincinnati  Stock  Exchange,  Inc.,  65816-65818 
International  Securities  Exchange  LLC.  65818-65819 
National  Association  of  Securities  Dealers,  Inc..  65819- 
65823 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
California.  65823 
Louisiana.  65823 
South  Carolina,  65823-65824 

State  Department 

NOTICES 

Foreign  terrorists  and  terrorist  organizations:  designation: 
Tunisian  Combat  Group,  65824 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed,  weekly  receipt      .5824 
Certificates  of  public  convenien'     and  necessity  and 
foreign  air  carrier  permits:  \  eekly  applications. 
65824-65825 

Treasury  Department 

See  Internal  Revenue  Service 

RULES 

Federal  claims  collection.  65843-65855 

PROPOSED  RULES 

Federal  claims  collection;  cross-re feii3ncc.  65855-65856 
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NOTICES 

Agpncv  informdtion  colltH  tmn  .u  ti\  \\\f~. 

Submission  for  OMB  r>-vn'\\ .  i  omriH'iit  i>'ijui'st.  tinK.lH- 
65840 

Veterans  Affairs  Department 

RULES 

Adjudication:  pension^,  i  ninficnsation,  (jcjx'iuii'nc  \  ,  t'tc: 
Accrued  benefits.  exideiK  »•,  h')"!)"  -tri:'()H 


Part  IV 

Transportation  Department.  Federal  Aviation 
Administration,  65857-65861 

Part  V 

Housing  and  I'rban  Development  Department.  65863-65865 

Part  VI 

['residential  Documents.  65867-65870 


Separate  Parts  In  This  Issue 

Part  II 

Treasurv  Department.  Iiitern.il  R('\(Muie  Ser\i(  e,  t)SH41- 
65842 

Part  III 

Treasurv  Department,  f)"iH4  )-r)585fi 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recentlv  enacted  public  laws. 

To  subscribe  to  the  P^ederal  Register  Table  of  Contents 
LISTSERV  electronic:  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L.  loin  or  leave  the  list  (or  change 
settings):  then  follow  the  instructions. 
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Rules  and  Regulations 


Federal  Register 

Vol.  67.  No,   208 
Monday.  October  28.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

7  CFR  Part  2 
RIN  3209-AA15 

Revision  of  Deiegations  of  Authority 

agency:  Department  of  Agriculture. 
action:  Final  rule. 

SUMMARY:  This  document  revises  certain 
delegations  of  authority  related  to  ethics 
from  the  Secretary  of  Agriculture  and 
changes  the  USDA  Designated  Agency 
Ethics  Official  from  the  Director,  Office 
of  Ethics,  to  the  Deputy  Assistant 
Secretary  for  Administration,  and 
further  designates  the  Director,  Office  of 
Ethics,  as  the  USDA  Alternate  Agency 
Ethics  Official. 

EFFECTIVE  DATE:  Effective  October  28, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  J.  Sheehan,  Director,  Office  of 
Ethics,  U.S.  Department  of  Agriculture, 
Room  348-W— Stop  0122,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0122,  telephone 
(202)  720-2251. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  amendment  revises  the  current 
language  of  sections  2.24,  2.87,  and  2.95 
of  part  2  of  title  7  of  the  Code  of  Federal 
Regulations,  to  change  the  delegation  of 
authority  to  serve  as  Designated  Agency 
Ethics  Official  (DAEO)  for  the 
Department  of  Agriculture  (USDA),  from 
the  position  of  Director,  Office  of  Ethics, 
to  the  position  of  Deputy  Assistant 
Secretary  for  Administration,  and  to 
designate  the  Director,  Office  of  Ethics, 
as  Alternate  Agency  Ethics  Official. 

Paragraph  (a)(13}  of  section  2.24 
addresses  delegations  from  the  Secretary 
to  the  Assistant  Secretary  for 
Administration  relating  to  ethics.  The 


regulation  currently  limits  the  authority 
of  the  Assistant  Secretary  for 
Administration  over  the  ethics  program 
to  that  of  general  supervision  with  no 
authority  over  the  functions  exercised 
by  the  Director,  Office  of  Ethics, 
pursuant  to  that  officer's  delegation  of 
DAEO  authority.  As  amended,  all 
references  to  the  "Director,  Office  of 
Ethics"  would  be  deleted  and  replaced 
by  the  "Deputy  Assistant  Secretary  for 
Administration." 

Section  2.87  relates  to  delegations  of 
authority  from  the  Assistant  Secretary 
for  Administration  to  the  Deputy 
Assistant  Secretary  for  Administration. 
There  currently  exists  no  reference  in 
this  section  to  any  ethics 
responsibilities.  Section  2.95  concerns 
delegations  by  the  Assistant  Secretary 
for  Administration  to  the  Director, 
Office  of  Ethics.  That  section  reflects  the 
current  designation  of  the  Director, 
Office  of  Ethics  as  DAEO.  This 
amendment  would  delegate  the  DAEO 
function  to  the  Deputy  Assistant 
Secretary  for  Administration  by  adding 
that  delegation  to  section  2.87  and 
removing  the  current  DAEO  delegation 
from  section  2.95.  This  amendment  also 
would  designate  the  Director,  Office  of 
Ethics,  as  the  Alternate  Ethics  Official. 

II.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed  rule 
making  and  opportunity  for  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Congressional  Review 

The  Department  has  determined  this 
rulemaking  is  not  a  rule  as  defined  in  5 
U.S.C.  804,  and,  thus,  does  not  require 
review  by  Congress.  This  rulemaking 
applies  only  to  delegations  of  authority 
and  responsibility  to  the  employees  and 
officers  of  the  Department  of 
Agriculture. 

Executive  Orders  Nos.  12866  and  12988 

Since  this  rule  relates  to  Department 
personnel,  it  is  exempt  from  the 
provisions  of  Executive  Orders  Nos. 
12866  and  12988. 

Regulatory  Flexibility  Act 

In  addition,  this  action  is  not  a  rule 
as  defined  by  Public  Law  No.  96-354, 


the  Regulatory  Flexibility  Act.  and, 
thus,  is  exempt  from  the  provisions  of 
that  Act. 

Paperwork  Reduction  Act 

The  Department  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Environmental  Impact 

This  decision  will  not  have  a 
significant  impact  upon  the  qualitv  of 
the  human  environment  or  the 
conversation  of  energy  resources. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  deleg.itions  (Government 
agencies). 

Dated:  October  17.  2002 
Ann  M.  Veneman. 

Sc'cretan,'  oi  Agriculture.  ■ 

Accordingly,  amend  part  2.  title  7. 
Code  of  Federal  Regulations  as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORiTY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFiCERS  OF  THE  DEPARTMENT 

1,  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6912(al(]).  '^  V  SX. 
301;  Reorganization  Plan  No,  2  of  1<15.1.  A 
CFR.  1949-1953  Conip..  p    1024, 

Subpart  C — Deiegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretaries  and  Assistant  Secretaries 

2.  Paragraph  (a)(13)  of  section  2,24  is 
revised  to  read  as  follows; 

§2.24    Assistant  Secretary  for 
Administration. 


(13)  Related  to  ethics.  The  Ethics 
function  in  the  U.S.  Department  of 
Agriculture  is  under  the  authority  of  the 
Assistant  Secretary  for  Administration 
for  purposes  of  general  supervision 
only.  The  Assistant  Secretary  does  not 
have  any  authority  over  the  functions 
exercised  by  the  Deputy  Assistant 
Secretary  for  Administration,  pursuant 
to  the  Deputy  Assistant  Secretar>''s 
responsibilities  as  Designated  Agency 
Ethics  Official  under  the  Office  of 
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Government  Ethics  regulations  at  5  CFR 
part  2638. 


Subpart  P — Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Administration 

3.  Section  2.87  is  revised  to  read  as 
follows: 

§  2.87    Deputy  Assistant  Secretary  for 
Administration. 

(a)  Delegations.  Pursuant  to  the  Office 
of  Government  Ethics  regulations  at  5 
CFR  part  2638.  The  Deputy  Assistant 
Secretar\'  for  Administration  shall  be 
the  USDA  Designated  Agency  Ethics 
Official  and  shall  exercise  all  authority 
pursuant  to  the  Office  of  Government 
Ethics  regulations  at  5  CFR  part  2638. 

(b)  Pursuant  to  §  2.24(a).  subject,  to 
reservations  in  §  2.24(b),  the  following 
delegation  of  authority  is  made  by  the 
Assistant  Secretary  for  Administration 
to  the  Deputv  Assistant  Secretary  for 
Administration,  to  be  exercised  only 
during  the  absence  or  unavailability  of 
the  Assistant  Secretary:  Perform  all  the 
duties  and  exercise  all  the  powers 
which  are  now  or  which  may  hereafter 
be  delegated  to  the  Assistant  Secretary 
for  Administration. 

4.  Section  2.95  is  revised  to  read  as 
follows: 

§  2.95    Director,  Office  of  Ettiics. 

The  Director,  Office  of  Ethics,  shall  be 
the  USDA  Alternate  Agencv  Ethics 
Official,  pursuant  to  5  CFR'2638.202. 
and  shall  exercise  the  authority  reserved 
to  the  Designate  Agencv  Ethics  Official 
under  5  CFR  part  2638  only  in  the 
absence  or  unavailability  of  thf 
Designated  Agency  Ethics  Official. 

IFR  Doc:   02-27184  Filed  10-25-02.  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Parts  1435  and  1436 
RIN  0560-AG73 

2002  Farm  Security  and  Rural 
Investment  Act  of  2002  Sugar 
Programs  and  Farm  Facility  Storage 
Loan  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  that  was 
published  in  the  Federal  Register  on 
Monday.  August  26,  2002  (67  FR 


54926).  Several  sections  of  the 
regulation  were  incorrectly  numbered  in 
the  final  rule.  The  corrections  are 
provided  in  this  document. 
EFFECTIVE  DATE:  October  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
VVitzig.  202-205-5851,  email: 
torn  witztg@wdc.fsa.usda.gov.  Persons 
with  disabilities  who  require  alternative 
means  for  communication  (Braille,  large 
print,  audiotape,  etc.)  should  contact  the 
USDA  Target  Center  at  (202)  720-2600 
(voice  and  TDD). 

SUPPLEMENTARY  INFORMATION:  In  the 
final  rule  published  on  August  26.  2002. 
(67  FR  54926)  make  the  following 
t:()rref:tions. 

§  1 435.308    [Corrected] 

1.  On  page  54934.  in  the  third 
column,  under  §  1435.308.  paragraphs 
(a)(3).  and  (a)(4)  are  redesignated  as 
paragraphs  (b)  and  (c),  respectively. 

2.  On  page  54935.  in  the  first  column, 
under  «» 1435.308,  paragraphs  (a)(5),  (b) 
and  (c)  are  redesignated  as  paragraphs 
(d),  (e)  and  (f).  respectively. 

§1436.37    [Corrected] 

3.  On  page  54939,  in  the  third 
column,  §  1436.37  is  redesignated  as 
§1436.19. 

Signed  in  VVHshington.  DC",  on  October  21. 
2002 
lames  R.  Little, 

Ewriitue  Vicf!  President,  Commodity  Credit 

Corporation. 

IKK  l)i)(    02-27228  Filed  10-25-02;  8:45  am] 

BILUNG  COOE  3410-05-P 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  710 
RIN  1992-AA30 

Eligibility  for  Security  Police  Officer 
Positions  in  the  Personnel  Security 
Assurance  Program 

AGENCY:  Department  of  Energy. 
action:  Final  rule. 


summary:  The  Department  of  Energy 
(DOE)  is  amending  its  regulations  to 
allow  newly  hired  individuals  in 
sec:urity  police  officer  positions  who 
have  received  an  interim  Q  access 
authorization  through  DOE's 
Accelerated  Access  Authorization 
Program  to  be  eligible  to  hold  a 
Personnel  Security  Assurance  Program 
(PSAP)  position.  ' 

EFFECTIVE  DATE:  This  final  rule  will  be 
effective  November  27.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Repass,  Personnel  Security 
Assurance  Program  Manager.  Security 


Policy  Staff,  Office  of  Security, 
Department  of  Energy,  SO-112,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585, 301-903-4800. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Personnel  Security  Assurance 
Program  (PSAP)  is  a  special  access 
authorization  program,  established  by 
DOE  pursuant  to  the  Atomic  Energy  Act 
of  1954,  to  assure  the  reliability  of 
individuals  whose  positions:  (1)  Afford 
direct  access  to  Category  I  quantities  of 
special  nuclear  material  (including 
guarding  and  trjmsporting  special 
nuclear  material),  (2)  are  identified  as 
nuclear  material  production  reactor 
operators,  or  (3)  have  the  potential  for 
causing  unacceptable  damage  to 
national  security.  The  PSAP  regulations 
are  at  10  CFR  part  710,  subpart  B  and 
currently  require  an  employee  or 
applicant  for  any  PSAP  position  to  have 
a  Q  access  authorization  based  upon  a 
full  background  investigation  before 
being  granted  a  PSAP  access 
authorization.  10  CFR  710.60(c). 

On  April  4.  2002,  DOE  proposed  a 
rule  to  amend  10  CFR  7l0.60  to  permit 
security  police  officers  (SPOs)  to  be 
eligible  for  a  PSAP  access  authorization 
based  on  an  interim  access 
authorization  obtained  through  the 
Department's  Accelerated  Access 
Authorization  Program  (AAAP)  (see  67 
FR  16061).  DOE  explained  in  the  notice 
of  proposed  rulemaking  (NOPR)  that  the 
events  of  September  11,  2001,  have 
made  use  of  the  AAAP  to  expedite  SPO 
screening  vitally  important,  particularly 
because  of  the  need  for  DOE  to  increase 
the  size  of  its  protective  forces. 

The  AAAP  was  implemented  to  assist 
DOE  managers  and  DOE  contractors 
who  request  interim  access 
authorization  for  individuals  pursuant 
to  DOE  Order  472.1  B,  DOE  Manual 
472.1-lB,  and  related  DOE  directives. 
Entry  into  the  AAAP  is  voluntary  and 
written  consent  of  the  employee  or 
applicant  is  required.  The  AAAP 
includes  the  following  screening 
elements: 

(1)  Testing  for  the  use  of  illegal  drugs 
in  accordance  with  the  provisions  of 
DOE  directives  implementing  Executive 
Order  12564  or.  for  contractor 
employees,  the  provisions  of  10  CFR 
part  707.  "Workplace  Substance  Abuse 
Programs  at  DOE  Sites"; 

(2)  Completion  of  a  National  Agency 
Check;  for  contractor  employees,  this 
includes  checks  of  Office  of  Personnel 
Management  security  indices, 
Department  of  Defense  clearance 
indices.  Federal  Bureau  of  Investigation 
name  and  fingerprint  indices,  and 
Credit  Bureau  files,  and  for  Federal 
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employees,  the  National  Agency  Check 
also  includes  written  inquiries  to  past 
employers,  references  given  by  the 
individual,  and  any  educational 
institutions  attended  recently; 

(3)  A  psychological  assessment  using 
a  standard  psychological  screening  test 
to  determine  if  the  individual  has  any 
psychological/behavioral  condition 
which  might  call  into  question  the 
individual's  reliability,  judgment,  and 
trustworthiness; 

(4)  A  controlled  counterintelligence- 
scope  polygraph  examination  in 
accordance  with  10  CFR  part  709;  and 

(5)  Review  of  the  applicant's 
completed  "Questioimaire  for  National 
Security  Positions"  (Standard  Form  86). 

With  the  exception  of  the  AAAP- 
specific  psychological/behavioral 
evaluation,  the  AAAP  screening 
elements  are  required  elements  for 
anyone  in  a  PSAP  position.  Thus,  as 
explained  in  the  NOPR,  the  rule  change 
proposed  by  DOE  would  enhance  the 
ability  of  SPOs  who  have  completed 
their  required  training  and  received  an 
interim  access  authorization  to  assume 
PSAP  duties  prior  to  completion  of  their 
background  investigation.  Due  to  the 
controlled  nature  and  continuous 
oversight  of  SPO  positions,  there  is  no 
appreciable  risk  to  allowing  assumption 
of  PSAP  duties  by  SPOs  prior  to 
completion  and  adjudication  of  the 
background  investigation. 

DOE  received  no  comments  in 
response  to  the  NOPR. 

II.  Summary  of  Rule  Amendment 

Having  received  no  public  comment, 
DOE  today  is  adopting  the  proposed 
rule  as  final  without  change. 

This  final  rule  amends  section  710.60 
of  the  PSAP  regulations  to  permit  newly 
hired  SPOs  who  obtain  interim  access 
authorization  through  the  AAAP  to 
assume  their  PSAP  duties  before 
completion  of  the  ongoing  full 
bacl^ound  investigation.  When 
effective,  this  provision  will  allow 
newly  hired  SPOs  who  obtain  an 
interim  access  authorization  through  the 
AAAP  and  successfully  complete  the 
PSAP  requirements  to  assume  their 
PSAP  duties  immediately  upon 
completing  the  9-week  basic  SPO 
training  coinse. 

This  final  rule  also  adds  to  section 
710.54  of  the  PSAP  regulations  a 
definition  of  the  term  "Accelerated 
Access  Authorization  Program"  that 
contains  the  central  elements  of  the 
AAAP. 


m.  Regulatory  and  Procedural 
Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  significant 
regulatory  action  under  Executive  Order 
12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4,  1993). 
Accordingly,  this  action  was  not  subject 
to  review  under  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  (OMB). 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform"  (61  FR  4729,  February  7,  1996) 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a)  and 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
uiueasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  final  rule 
meets  the  relevant  standards  of 
Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  any  rule  that  by  law  must 
be  proposed  for  public  comment,  unless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  This  rule 
would  not  directly  regulate  small 
businesses  or  other  small  entities.  It 
would  apply  only  to  individuals  who 
apply  for  SPO  positions  at  sites  owned 
or  operated  by  DOE  or  DOE  contractors. 
DOE  management  and  operating 
contractors  are  not  small  businesses. 
Accordingly,  DOE  certified  in  the  NOPR 
that  the  rule,  if  promulgated,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
DOE  today  affirms  that  certification. 

D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  collection  of  information 
would  be  imposed  by  this  proposed 
rule.  Accordingly,  no  clearance  by  the 
Office  of  Management  and  Budget  is 
required  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  conduded  that  promulgation 
of  this  rule  falls  into  a  class  of  actions 
that  would  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment,  as 
determined  by  DOE's  regulations 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Specifically,  this 
rule  would  amend  DOE's  regulations 
governing  access  to  PSAP  and  would 
not  change  the  environmental  effect  of 
the  PSAP  regulations.  Therefore,  this 
rulemaking  is  covered  under  the 
Categorical  Exclusion  in  paragraph  A5 
to  subpart  D,  10  CFR  part  1021. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

F.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  "Federalism," 
(64  FR  43255,  August  10,  1999)  requires 
agencies  to  develop  an  accountable 
process  to  ensure  meaningful  and  timely 
input  by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  "federalism  implications."  Policies 
that  have  federalism  implications  are 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  On  March  14, 
2000,  DOE  published  a  statement  of 
policy  describing  the  intergovernmental 
consultation  process  it  will  follow  in  the 
development  of  such  regulations  (65  FR 
13735).  DOE  has  examined  today's  rule 
and  determined  that  it  would  not  have 
a  substantial  direct  effect  on  the  States, 
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on  the  relationship  tietween  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  the  Executive  Order. 

G  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
anv  federal  mandate  in  a  proposed  or 
final  rule  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  in  any 
one  vear  The  Act  also  requires  a  federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  of  state,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate."  and  it 
requires  an  agencv  to  develop  a  plan  for 
giving  notice  and  opportunity  for  timelv 
input  to  potentially  affected  small 
governments  before  establishing  any 
requirement  that  might  significantly  or 
uniquelv  affect  them.  This  rule  does  not 
contain  any  federal  mandate,  so  these 
requirements  do  not  apply 

H.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act  of  1999,  Pub.  L.  105-277.  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  that  may  affect  familv 
well-being.  Today's  rule  would  not  have 
any  impact  on  the  autonomy  or  integrity 
of  the  family  as  an  institution. 
Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  Family 
Policymaking  Assessment 

/.  Review  Under  Executive  Order  13211 

Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantlv  Affect  Energv  Supplv. 
Distribution,  or  Use."  (66  ¥R  28355. 
May  22,  2001)  requires  Federal  agencies 
to  prepare  and  submit  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget,  a  Statement  of  Energy  Effects  for 
any  significant  energy  action.  A 
"significant  energy  action"  is  defined  as 
any  action  by  an  agency  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule,  and  that: 
(1)  Is  a  significant  regulatory  action 
under  Executive  Order  12866,  or  any 
successor  order;  and  (2)  is  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy;  or 


(3)  is  designated  by  the  Administrator  of 
OIRA  as  a  significant  energy  action.  For 
anv  proposed  significant  energy  action, 
the  agency  must  give  a  detailed 
statement  of  any  adverse  effects  on 
energy  supply,  distribution,  or  use 
should  the  proposal  be  implemented, 
and  of  reasonable  alternatives  to  the 
action  and  their  expected  benefits  on 
energy  supplv.  distribution,  or  use. 

Today's  rule  is  not  a  significant 
energv  action.  Accordingly.  DOE  has  not 
pnipared  a  Statement  of  Energy  Effects. 

/.  Congressional  Notification 

As  required  by  5  U.S.C.  801,  DOE  will 
submit  to  Congress  a  report  regarding 
the  issuance  of  today's  final  rule  prior 
to  the  effec:tive  date  set  forth  at  the 
outset  of  this  notice.  The  report  will 
state  that  it  has  been  determined  that 
the  rule  is  not  a  "major  rule  "  as  defined 
by  5  U.S.C.  801(2). 

List  of  Subjects  in  10  CFR  Part  710 

.administrative  practice  and 
procedure.  Classified  information. 
Government  contracts,  Government 
employees,  Nuclear  materials. 
Revocation,  Security  measures. 
.Suspension. 

Issut'd  111  VVdshington.  on  October  16.  2002. 
Spencer  Abraham, 
Secretary  of  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  part  710  of  chapter  III  of  title 
10,  Code  of  Federal  Regulations  is 
amended,  as  set  forth  below: 

PART  710— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
EUGIBILITY  FOR  ACCESS  TO 
CLASSIFIED  MATTER  OR  SPECIAL 
NUCLEAR  MATERIAL 

1.  The  authority  citation  for  part  710 
is  revised  to  read  as  follows: 

Authority:  42  U  S.C.  216.S;  2201;  581.=): 
7101  H  srq  :  .=J0  U.S.C   2401  H  seq..  E.O. 
U)4.S0.  i  CKK  1949-19.53  Comp..  p  936.  as 
amended;  L.O   10B65.  3  CFR  1959-1963 
Comp..  p.  398,  as  amended.  3  CFR  Chap.  IV. 

2.  Section  710.54  of  subpart  B  is 
amended  by  adding,  in  alphabetical 
order,  the  definition  of  "Accelerated 
Access  Authorization  Program"  to  read 
as  follows; 

§710.54    Definitions. 

*         ft         ft         *         * 

Accelerated  Access  Authorization 
Program  means  the  DOE  program  for 
granting  interim  access  to  classified 
matter  and  special  nuclear  material 
based  on  a  drug  test,  a  National  Agency 
Check,  a  psychological  assessment,  a 
counterintelligence-scope  polygraph 
examination  in  accordance  with  10  CFR 


part  709,  and  a  review  of  the  applicant's 
completed  "Questionnaire  for  National 
Security  Positions."  (Standard  Form  86). 

***** 

3.  Section  710.60  of  subpart  B  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  71 0.60    DOE  security  review  and 
clearance  determination. 

***** 

(c)  Review  for  initial  PSAP  access 
authorization.  An  initial  PSAP  access 
authorization  requires  the  applicant  or 
employee  to  have  a  DOE  Q  access 
authorization  based  upon  a  background 
investigation,  except  for  Security  Police 
Officers  who  may  be  granted  PSAP 
access  authorization  based  on  an 
interim  Q  access  authorization  obtained 
through  the  Accelerated  Access 
Authorization  Program.  The 
adjudication  and  determination  for  a 
PSAP  access  authorization  shall  be 
based  upon  a  review  of  security 
information,  including  the  results  of  the 
background  investigation  (or 
Accelerated  Access  Authorization 
Program  screening  elements  in  the  case 
of  Security  Police  Officers)  and  the 
information  provided  by  management 
and  medical  sources. 
***** 

|FR  Doc.  02-27205  Filed  10-25-02;  8:45  am] 

BILLING  CODC  6450-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Doclcet  No.  NM232;  Special  Conditions  No. 
25-221 -SC] 

Special  Conditions:  Avions  Marcel 
Dassault-Breguet  Aviation  (AMD/BA) 
Model  Falcon  10  Series  AirPlanes; 
High-Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Avions  Marcel  Dassault- 
Breguet  Aviation  Model  Falcon  10  series 
airplanes  modified  by  Garrett  Aviation 
Services.  These  airplanes,  as  modified, 
will  have  a  novel  or  unusual  design 
feature  when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  dual 
Innovative  Solutions  &  Support  Air  Data 
Display  Units  (ADDU)  with  the  IS&S  Air 
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Data  Sensor  and  an  analog  interface  unit 
(AIU)  that  perform  critical  functions. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high-intensity-radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  15,  2002. 
Comments  must  be  received  on  or 
before  November  27.  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
Transport  Airplane  Directorate.  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM232,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Directorate  at  the  above  address.  All 
comments  must  be  marked:  Docket  No. 
NM232.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn.  FAA,  Airplane  and  Flight  Crew 
Interface  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2799;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

FAA's  Determination  as  to  Need  for 
Public  Process 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary  in  accordance 
with  14  CFR  11.38,  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance.  However,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  comments, 
data,  or  views.  The  most  helpful 
comments  reference  a  specific  portion  of 
the  special  conditions,  explain  the 
reason  for  any  recommended  change, 
and  include  supporting  data.  We  ask 
that  you  send  us  two  copies  of  written 
comments. 


We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed.  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  August  22.  2002.  Garrett  Aviation 
Services.  1200  North  Airport  Drive, 
Capital  Airport,  Springfield.  IL  62707. 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Avions 
Marcel  Dassault-Breguet  Aviation  Model 
Falcon  10  series  airplanes  approved 
under  Type  Certificate  No.  A33EU.  The 
Avions  Marcel  Dassault-Breguet 
Aviation  Model  Falcon  10  series 
airplane  is  a  small  category  airplane 
powered  by  two  Airesearch 
Manufacturing  Company  TFE731-2-1C 
turbofan  engines  and  having  a 
maximum  takeoff  weight  of  18.300 
pounds.  This  airplane  operates  with  a  2- 
pilot  crew  and  can  hold  up  to  9 
passengers.  The  modification 
incorporates  the  installation  of 
Innovative  Solutions  &  Support  Air  Data 
Display  Units  (ADDU)  and  an  analog 
interface  unit  (AIU).  The  ADDU  replaces 
the  existing  analog  flight 
instrumentation  and  provides  additional 
functional  capability  and  redundancy  in 
the  system.  The  AIU  is  a  digital-to- 
analog  adapter  used  to  adapt  signals 
driving  the  existing  Sperry  Flight 
Guidance  Computer.  The  avionics/ 
electronics  and  electrical  systems 
installed  in  this  airplane  have  the 
potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101.  Amendment  21-69,  effective 
September  16.  1991.  Garrett  Aviation 
Services  must  show  that  the  Avions 
Marcel  Dassault-Breguet  Aviation  Model 


Falcon  10  series  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A33EU.  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  Subsequent 
changes  have  been  made  to  §  21.101  as 
part  of  Amendment  21-77,  but  those 
changes  do  not  become  effective  until 
June  10.  2003.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 
The  original  type  certification  basis  for 
the  modified  Avions  Marcel  Dassault- 
Breguet  Aviation  Model  Falcon  10  series 
airplanes  includes  14  CFR  part  25  as 
amended  by  Amendments  25-1  through 
25-20.  dated  Februar\'  1.  1964.  except 
for  special  conditions  and  exceptions 
noted  in  Type  Certificate  Data  Sheet 
(TDCS)  A33EU. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is.  14  CFR  part  25,  as  amended)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Avions  Marcel 
Dassault-Breguet  Aviation  Model  Falcon 
10  series  airplanes  because  of  novel  or 
unusual  design  features,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Avions  Marcel  Dassault- 
Breguet  Aviation  Model  Falcon  10  series 
airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  CFR  part  34  and  the  noise 
certification  requirement  of  part  36. 
including  Amendment  36-1. 

Special  conditions,  as  defined  in  14 
CFR  11.19.  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21. 101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Garrett  Aviation 
Services  apply  at  a  later  date  for  a 
supplemental  type  certificate  to  modify 
any  other  model  included  on  the  same 
type  certificate  to  incorporate  the  same 
novel  or  unusual  design  feature,  these 
special  conditions  would  also  apply  to 
the  other  model  under  the  provisions  of 
14  CFR  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Avions  Marcel  Dassault-Breguet 
Aviation  Model  Falcon  10  series 
airplanes  modified  by  Garrett  Aviation 
Services  will  incorporate  systems 
comprised  of  dual  Air  Data  Display 
Units  and  an  analog  interface  unit  that 
will  perform  critical  functions.  These 
systems  have  the  potential  to  be 
vulnerable  to  high-intensity  radiated 
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fields  (HIRF)  external  to  the  airplane. 
The  current  airworthiness  standards  (14 
CFR  part  25)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 
this  system  is  considered  to  be  a  novel 
or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  bv  reference,  special 
c;onditi(3ns  are  needed  for  Avions 
Marcel  Dassaidt-Breguet  Aviation  Model 
Falcon  10  series  airplanes  modified  bv 
Garrett  Aviation  Services.  These  special 
conditions  require  that  new  avionics/ 
electronics  and  electrical  systems  that 
perform  critical  functions  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirett 
effects  of  HIRF 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  iiu  r'Mst'd 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communit  ations.  (()iiple(f 
with  electronic  command  and  tonlml  ot 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRF  must  he  established 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
e.xposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electn)magnetic  energy  to  ( ockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  e.xisting  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  spe<:ial  condition  is  shown  in 
accordance  with  either  paragraph  1.  or 
2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 


b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2  .A.  threat  e.xternal  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table 
below  are  to  be  demonstrated. 


Field  strength 

Frequency 

(volts  per  meter) 

Peak 

Average 

lOkHz-tOOkHz  ... 

50 

50 

100kHz-500kHz 

50 

50 

500  kHz  kHz-2 

MHz            

50 
100 

50 

2  MHz-30  MHz  

100 

30  MHz-70 

50 

50 

70  MHz- 100  MHz 

50 

50 

100  MHz-200  MHz 

100 

100 

200  MHZ-40G 

MHz             

100 
700 

100 

400  MHz-700  MHz 

50 

700  MHz-1  GHz    .. 

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz-4  GHz  

3000 

200 

4  GHz-6  GHz 

3000 

200 

6GHZ-8GHZ  

1000 

200 

8  GHz-12  GHz  

3000 

300 

12GHZ-18GHZ  ... 

2000 

200 

18  GHz- 40 

600 

200 

The  field  strengths  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  revienv  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  nf  the 
Electromagnetic:  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Avions 
Marcel  Dassault-Breguet  Aviation  Model 
Falcon  10  series  airplanes  modified  by 
Garret  Aviation  Services.  Should  Garrett 
Aviation  Services  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 
modify  anv  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
these  spet:ial  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  tj21  101(a)(ll. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Avions  Marcel  Dassault-Breguet 
Aviation  Model  Falcon  10  series 
airplanes  modified  by  Garrett  Aviation 
Services.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 


The  substance  of  these  special 
conditions  has  beert  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  resuh  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subfects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

.Authority:  4!)  I  .S.C.  l()(i|g).  401i:i.  44701, 
447U2.  44704 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Avicms  Marcel  Dassault-Breguet 
Aviation  Model  Falcon  10  series 
airplanes  modified  by  Garrett  Aviation 
Services. 

1.  Protection  from  Unwanted  Effects 
of  Hii^h-lntensity  Radiated  Fields 
IHIRFI.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
who.se  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kenton.  Washington,  on  October 
1,').  2U02. 
All  Bahrami, 

Ai  tingMuiHigiT.  Tninsport  Airphme 
Dirt'clornte.  Aircraft  Certification  Ser\i(:p. 
IKK  Doi  .  02-27379  Filed  l()-2.'i-()2;  H:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM238;  Special  Conditions  No. 
25-222-SC] 

Special  Conditions:  Avions  Marcel 
Dassault-Breguet  Aviation,  Falcon  10; 
High-Intensity  Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUklMARY:  These  special  conditions  are 
issued  for  Avions  Msircel  Dassault- 
Breguet  Aviation,  Falcon  10  airplanes 
modified  by  Garrett  Aviation  Services. 
These  modified  airplanes  will  have  a 
novel  or  unusual  design  feature  when 
compared  to  the  state  of  technology 
envisioned  in  the  airworthiness 
standards  for  transport  category 
airplanes.  The  modification 
incorporates  the  instcdlation  of  the 
Collins  ADC-87A  Air  Data  Computer 
system  that  performs  critical  functions. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  system  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  18,  2002. 
Comments  must  be  received  on  or 
before  November  27,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM238,  1601  Lind  Avenue  SW.,  Renton 
Washington,  98055-4056;  or  delivered 
in  duplicate  to  the  Transport  Airplane 
Directorate  at  the  above  address.  All 
comments  must  be  marked:  Docket  No. 
NM238.  Coirunents  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a,m.  and 
4  p.m. 

FOR  FURTHER  INFORiyiATION  CONTACT: 
Meghan  Gordon,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2138;  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
conunent  hereon  are  impracticable 
because  these  procedures  would 
significantly  delay  certification,  and 
thus  delivery,  of  the  affected  airplane.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  August  13,  2001,  Garrett  Aviation 
Services,  1200  North  Airport  Drive, 
Capital  Airport,  Springfield,  IL  62707, 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Avions 
Marcel  Dassault  -Breguet  Aviation 
(AMD/BA),  Falcon  10  airplanes 
approved  under  Type  Certificate  No. 
A33EU  .  The  AMD/BA  Falcon  10  is  a 
small  transport  category  airplane, 
powered  by  two  Airesearch 
Manufacturing  Company  Model 
TT^731-2-lC  turbofan  engines,  with  a 
maximum  takeoff  weight  of  18.300 
pounds.  This  airplane  operates  with  a  2- 
pilot  crew  and  can  hold  up  to  9 


passengers.  The  modification 
incorporates  the  installation  of  single  or 
dual  CoUins  ADC-87A  Air  Data 
Computers.  The  ADC-87A  is  installed 
as  a  new  #2  ADC  or  as  a  replacement  for 
the  existing  Collins  ADC-80K  Air  Data 
Computer,  while  also  providing 
additional  functional  capability  and 
redundancy  in  the  system.  The  ADC- 
87A  is  a  microprocessor-ba.sed  digital 
computer  used  to  adapt  signals  driving 
the  existing  Collins  FCS-80  Flight 
Guidance  System.  The  avionics/ 
electronics  and  electrical  systems 
installed  in  this  airplane  have  the 
potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101  (amendment  21-69,  effective 
September  16,  1991),  Garrett  Aviation 
Services  must  show  that  the  AMD/BA 
Falcon  10  airplane,  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A33EU,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  Subsequent 
changes  have  been  made  to  ^21.101  as 
part  of  amendment  21-77.  but  those 
changes  do  not  become  effec;tive  until 
June  10,  2003.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis," 
The  certification  basis  for  the  modified 
AMD/BA  Falcon  10  airplanes  includes 
14  CFR  part  25,  dated  February  1.  1965. 
as  amended  by  amendments  25-1 
through  25-20.  except  for  special 
conditions  and  exceptions  noted  in 
Type  Certificate  Data  Sheet  (TCDS) 
A33EU. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(that  is.  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  AMD/BA  Falcon  10 
airplanes  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  AMD/BA  Falcon  10 
airplanes  must  comply  with  the  fuel 
vent  and  exhaust  emission  requirements 
of  14  CFR  part  34.  and  the  noise 
certification  requirements  of  14  CFR 
part  36,  including  amendment  36-1. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11,38  and  become  part  of  the 
airplane's  type  certification  basis  in 
accordance  with  §21. 101(b)(2), 
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(amendment  21-69.  effective  September 
16.  1991). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Garrett  Aviation 
Services  applv  at  a  later  date  for  a 
supplemental  type  certificate  to  modif\ 
anv  other  model  included  on  the  same 
tvpe  certificate  to  incorporate  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  also  apply  to 
the  other  model  under  the  provisions  of 
t?21. 101(a)(1).  (amendment  21-69. 
effective  September  16.  1991). 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  AMD/BA  Falcon 
10  airplanes  modified  by  Garrett 
Aviation  Ser\'ices  will  incorporate 
single  or  dual  Collins  ADC-87A  Air 
Data  Computers  that  will  perform 
critical  functions.  These  systems  have 
the  potential  to  be  vulnerable  to  high- 
intensitv  radiated  fields  external  to  the 
airplane  The  current  airworthiness 
standards  of  part  25  do  not  contain 
adequate  or  appropriate  safety  standards 
that  address  the  protection  of  this 
equipment  from  the  adverse  effticts  of 
HIRF  Accordingly,  this  system  is 
considered  to  be  a  novel  or  unusual 
design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  svstems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the  AMD/BA 
Falcon  10  airplanes  modified  by  Garrett 
Aviation  Services  These  special 
conditions  require  that  the  Collins 
ADC-87A  Air  Data  Computers,  which 
perform  critical  functions,  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
svstems  to  HIRF  must  be  established. 


It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
e.xposed  in  service.  There  is  also 
uncertainty  c:oncerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  lOKHz  to  18GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
.iirfranu'  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analvsis 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  the  table 
below  for  the  frequency  ranges 
indicated   Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated 


Field  strengtti 

Frequency 

(volts  per 

meter) 

Peak 

Average 

lOkHz-IOOkHz 

50 

50 

100  kH2-500kHz 

50 

50 

500  kHz-2  MHz    ... 

50 

50 

2  MHz  30  MHz     ... 

100 

100 

30  MHz-70  MHz    .. 

50 

50 

70  MHz-IOOMHz 

50 

50 

100  MHz-200  MHz 

100 

100 

200  MHz^OO  MHz 

100 

100 

400  MHz-700  MHz 

700 

50 

700  MHz-1  GHz    .. 

700 

100 

1  GHz-2  GHz     

2000 

200 

2GHZ-1GHZ    

3000 

200 

4  GHz-6  GHz  

3000 

200 

6  GHz-8  GHz  

1000 

200 

8GHZ-12GHZ     ... 

3000 

300 

12GHZ-18GHZ 

2000 

200 

18GHZ-40GHZ 

600 

200 

The  field  strengttis  are  expressed  in  terms 
of  peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  pencid 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF.  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  AMD/BA 
Falcon  10  airplanes  modified  by  Garret 
Aviation  Services.  Should  Garrett 
Aviation  Services  apply  at  a  later  date 
for  a  supplemental  type  certificate  to 


modify  any  other  model  included  on 
Type  Certificate  A33EU  to  incorporate 
the  same  novel  or  unusual  design 
feature,  these  special  conditions  would 
apply  to  that  model  as  well  under  the 
provisions  of  §21. 101(a)(1)  (amendment 
21-69.  effective  September  16,  1991). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the  AMD/ 
BA  Falcon  10  airplanes  modified  by 
Garrett  Aviation  Services.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  Because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
mav  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Fart  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows; 

Authority:  49  V.S.C.  106(g),  40113.  44701. 
44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Avions  Marcel  Dassault — Breguet 
Aviation,  Falcon  10  airplanes  modified 
by  Garrett  Aviation  Services. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
IHIRFI.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
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cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  October 
18,  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  02-27377  Filed  10-25-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Carprofen 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 
for  the  veterinary  prescription  use  of 
carprofen  in  dogs,  by  oral  chewable 
tablet,  for  the  control  of  postoperative 
pain  associated  with  soft  tissue  and 
orthopedic  surgery. 

DATES:  This  rule  is  effective  October  28, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson.  Center  for  Veterinary 
Medicine  (HFV-110).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7540.  e- 
mail:  mberson@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Pfizer. 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017-5755,  filed  a  supplement  to 
NADA  141-111  for  veterinary 
prescription  use  of  RIMADYL 
(carprofen)  Chewable  Tablets  for  the 
control  of  postoperative  pain  associated 
with  soft  tissue  and  orthopedic  surgery 
in  dogs.  The  supplemental  NADA 
provides  for  use  of  carprofen  chewable 
tablets  in  dogs  for  the  control  of 
postoperative  pain  associated  with  soft 
tissue  and  orthopedic  surgery.  The 
supplemental  application  is  approved  as 
of  August  21.  2002,  and  the  regulations 
are  amended  in  21  CFR  520.309  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  §  514.1l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 


information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(d')(l)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envirorunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

2.  Section  520.309  is  amended  by 
revising  paragraphs  (b),  (d)(1),  and  (d)(2) 
to  read  as  follows: 

§  520.309    Carprofen. 


(b)  Sponsor.  See  No.  000069  in 
§  510.600(c)  of  this  chapter. 


(d)  *   *   *    (1)  Amounf.  2  mgper 
pound  (/lb)  of  body  weight  once  daily 
or  1  mg/lb  twice  daily.  For  the  control 
of  postoperative  pain,  administer 
approximately  2  hoiu-s  before  the 
procedure. 

(2)  Indications  for  use.  For  the  relief 
of  pain  and  inflammation  associated 
with  osteoarthritis,  and  for  the  control 
of  postoperative  pain  associated  with 
soft  tissue  and  orthopedic  surgery. 
***** 

Dated:  September  30,  2002. 
Stephen  F.  Sundlof, 

Center  for  Veterinary  Medicine. 

[FR  Doc.  02-27266  Filed  10-25-02;  8:45  am) 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD9019] 

RIN  1545-BA25 

Unit  Livestocic  Price  Method 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains  final 
regulations  relating  to  the  use  of  the 
unit-livestock-price  method  of 
accounting.  The  regulations  affect 
livestock  raisers  and  other  farmers  that 
elect  to  use  the  unit-livestock-price 
method.  These  regulations  provide  rules 
relating  to  the  annual  reevaluation  of 
unit  prices  and  the  depreciation  of 
livestock  raised  for  draft,  breeding,  or 
dairy  purposes. 

EFFECTIVE  DATE:  These  regulations  are 
effective  October  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
Katharine  Jacob  Kiss  at  (202)  622-4930 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  section  471  of  the  Internal 
Revenue  Code  (Code).  A  notice  of 
proposed  rulemaking  (REG-125B26-01, 
2002-9  IRB  604)  was  published  in  the 
Federal  Register  (67  FR  5074)  on 
February  4,  2002.  No  public  hearing  was 
requested  or  held.  One  comment 
responding  to  the  notice  of  proposed 
rulemaking  was  received.  The  proposed 
regulations  are  adopted  by  this  Treasury 
decision. 

Explanation  of  Provisions 

The  unit-livestock-price  method 
provides  for  the  valuation  of  different 
classes  of  animals  in  inventory  at  a 
standard  unit  price  for  each  animal 
within  a  class.  A  taxpayer  using  the 
unit-livestock-price  method  must 
annually  reevaluate  its  unit  prices  and 
must  adjust  the  prices  upward  to  reflect 
increases  in  the  costs  of  raising 
livestock.  The  regulations  allow 
taxpayers  to  both  increase  and  decrease 
unit  prices  without  obtaining  the 
consent  of  the  Commissioner.  The 
regulations  also  clarify  that  a  livestock 
raiser  that  uses  the  unit-livestock-price 
method  may  elect  to  remove  from 
inventory  after  maturity  an  animal 
raised  for  draft,  breeding,  or  dair>' 
purposes  and  treat  the  inventoriable 
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cost  of  such  animal  as  an  asset  subject 
to  depreciation. 

In  the  notice  of  proposed  rulemaking, 
the  IRS  and  Treasury  Department 
requested  comments  on  whether  safe 
harbor  unit  prices  should  be  made 
available  to  taxpayers  using  the  unit- 
livestock-price  method  and.  if  so.  what 
index  should  be  used.  The  sole 
commentator  requested  that  safe  harbor 
unit  prices  should  be  made  available, 
and  suggested  using  the  price  inde.x 
developed  by  a  local  state  extension 
service  for  the  safe  harbor  unit  prices. 
Due  to  the  lack  of  widespread  interest 
in  developing  and  using  safe  harbor  unit 
prices,  the  final  regulations  do  not  adopt 
that  suggestion. 

Effective  Date 

These  regulations  are  applicable  to 
taxable  vears  ending  after  October  28, 
2002. 

Special  Analyses 

It  has  been  determined  that  this 
Treasun.'  decision  is  not  a  significant 
regulatorv  action  as  defined  in 
Executive  Order  12866  Therefore,  a 
regulatory  assessment  is  not  required,  it 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  L.'.S.C'.  chapter  5)  does  not  apply 
to  these  regulations  and.  becau,se  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulator^'  Flexibilitv 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulator^'  Flexibility 
.■\nalvsis  is  not  re(juired.  Pursuant  to 
section  7805(f)  of  the  Code,  the 
proposed  regulations  preceding  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  -Small 
Business  Administration  for  comment 
on  its  impac:t  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  A.  Katharine  lacob  Kiss. 
Office  of  Associate  Chief  Cxyunsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury-  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entrj' 


in  numerical  order  to  read  in  part  as 
follows: 

.Authority:  26  U.S.C  780.5  *    *   * 

•Set  tioii  1.471-6  also  issued  under  26 
U..S.C.  471.  •   *    • 

Par.  2.  Section  1.471-6  is  amended  as 
follows: 

1    In  paragraph  (c).  the  last  sentence 
is  removed. 

2.  Paragraph  (0  is  revised. 

3.  In  paragraph  (g).  the  first  sentence 
is  amended  by  removing  the  language 
"capital  assets"  and  adding  in  its  place 
"property  used  in  a  trade  or  business." 

The  revisions  read  as  follows: 

§  1 .471  -6    Inventories  of  livestock  raisers 
and  other  farmers. 

***** 

(f)  A  taxpayer  that  elects  to  use  the 
"unit-livestock-price  method"  must 
apply  it  to  all  livestock  raised,  whether 
for  sale  or  for  draft,  breeding,  or  dairy 
purposes.  The  inventoriable  costs  of 
animals  raised  for  draft,  breeding,  or 
dairy  purposes  can,  at  the  election  of  the 
livestock  raiser,  be  included  in 
inventory  or  treated  as  property  used  in 
a  trade  or  business  subject  to 
depreciation  after  maturity.  See 
§  1.26.iA-4  for  rules  regarding  the 
computation  of  inventoriable  costs  for 
purposes  of  the  unit-livestock-price 
method.  Once  established,  the  methods 
of  accounting  used  by  the  taxpayer  to 
determine  unit  prices  and  to  classify' 
animals  must  bt;  consistently  applied  in 
all  subsequent  taxable  years.  A  taxpayer 
that  uses  the  unit-livestock-price 
method  must  annually  reevaluate  its 
unit  prices  and  adju.st  the  prices  either 
upward  to  reflect  increases,  or 
downward  to  reflect  decreases,  in  the 
costs  of  raising  livestock.  The  consent  of 
the  Commissioner  is  not  required  to 
make  such  upward  or  downward 
adjustments.  No  other  changes  in  the 
classifK:ation  of  animals  or  unit  prices 
mav  be  made  without  the  consent  of  the 
Commissioner.  See  tj  1. 446-1  (e)  for 
procedures  for  obtaining  the  consent  of 
the  Commissioner.  The  provisions  of 
this  paragraph  (f)  apply  to  taxable  years 
ending  after  October  28,  2002. 
•         •         *         •         * 

Approveti:  October  2.  2002. 
Robert  E.  Wenzel. 

Dfpiitv  (iimnussionrr  of  Internal  Revenuf 

Pamela  F.  Olson. 

Assistant  Serretan  of  the  Treasury' 

!FR  I)(>(    02-27158  Filed  10-2.5-02;  8:45  am] 

MLUNG  CODE  4830-01 -P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  861 

RIN  0701-AA67 

Department  of  Defense  Commercial  Air 
Transportation  Quality  and  Safety 
Review  Program 

AGENCY:  Department  of  the  Air  Force, 
DOD. 

action:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  has  revised  the  Department  of 
Defense  Commercial  Transportation 
Quality  and  Safety  Review  Program. 
This  was  necessary  to  reflect  current 
and  anticipated  policies. 

EFFECTIVE  DATE:  October  29.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Merlin  Lyman.  618-229--i801. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  10  U.S.C.  8013 
and  10  U.S.C.  2640.  The  Department  of 
the  Air  Force  has  determined  that  this 
rule  is  not  a  major  rule  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more.  The 
Secretary  of  the  Air  Force  has  certified 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatorv 
Flexibility  Act.  5  U.S.C.  601  to  612. 
because  this  rule  does  not  have  a 
significant  economic  impact  on  small 
entities  as  defined  by  the  Act.  and  does 
not  impose  any  obligatory  information 
requirements  beyond  internal  Air  Force 
use. 

List  of  Subjects  in  32  CFR  Part  861 

Administrative  practice  and 
procedure.  Air  carriers.  Aviation  safety. 
Military  air  transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Air  Force  has  revised  32 
CFR  Part  861  to  read  as  follows: 

PART  861— DEPARTMENT  OF 
DEFENSE  COMMERCIAL  AIR 
TRANSPORTATION  QUALITY  AND 
SAFETY  REVIEW  PROGRAM 


.Sec. 
801  1 
861.2 
861.3 
861.4 


Referern:es. 
Purpose. 
Definitions. 

DOD  commert  ial  air  transportation 
(jualitv  and  safety  review  program. 

861.5  DOD  Commert  iai  Airlift  Review 
Board  procedures. 
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§861.1    References. 

The  following  references  apply  to  this 
part: 

(a)  10  U.S.C.  2640,  Charter  Air 
Transportation  of  Members  of  the 
Armed  Forces. 

(b)  Department  of  Defense  Directive 
4500.53,  Department  of  Defense 
Commercial  Air  Transportation  Quality 
and  Safety  Review  Program. 

§861.2    Purpose. 

Department  of  Defense  Directive 
4500.53,  Department  of  Defense 
Commercial  Air  Transportation  Quality 
and  Safety  Review  Program,  charges  the 
Commander-in-Chief  (CINC),  United 
States  Transportation  Command 
(USTRANSCOM).  with  ensuring  the 
establishment  of  safety  requirements 
and  criteria  for  evaluating  civil  air 
carriers  and  operators  (hereinafter 
collectively  referred  to  as  "air  carriers") 
providing  air  transportation  and 
operational  support  services  to  the 
Department  of  Defense  (DOD).  It  also 
charges  the  CINC  with  ensuring  the 
establishment  of  a  Commercial  Airlift 
Review  Board  (CARB)  and  providing 
policy  guidance  and  direction  for  its 
operation.  This  part  establishes  DOD 
quality  and  safety  criteria  for  air  carriers 
providing  or  seeking  to  provide  air 
transportation  and,  at  the  discretion  of 
the  CARB  or  higher  authority, 
operational  support  services  to  the  DOD. 
This  part  also  includes  the  operating 
procedures  of  the  CARB.  The  CARB  has 
the  authority  to  suspend  air  carriers 
from  DOD  use  or  take  other  actions 
when  issues  of  air  carrier  quality  and  air 
safety  arise. 

§  861 .3    Definitions. 

(a)  Air  carrier.  Individuals  or  entities 
that  operate  commercial  fixed  and 
rotary'  wing  aircraft  in  accordance  with 
the  Federal  Aviation  Regulations  (14 
CFR  Chapter  I)  or  equivalent  regulations 
issued  by  a  country's  Civil  Aviation 
Authority  (CAA)  and  which  provide  air 
transportation  or  operational  support 
services.  Commercial  air  carriers  under 
contract  with,  or  operating  on  behalf  of 
the  DOD  shall  have  a  FAA  or  CAA 
certificate. 

(b)  Air  transportation  services.  The 
transport  of  DOD  personnel  or  cargo  by 
fixed  or  rotary  wing  commercial  aircraft, 
where  such  services  are  acquired 
primarily  for  the  transportation  of  DOD 
personnel  and  cargo,  through  donation 
or  any  form  of  contract,  tender,  blanket 
ordering  agreement.  Government  charge 
card.  Government  or  commercial 
transportation  request  (TR),  bill  of 
lading,  or  similar  instruments.  Air 
transportation  services  also  include 
medical  evacuation  services, 


paratrooper  drops,  and  charter  airlift 
and  group  travel  arranged  by  the 
Military  Service  Academies,  foreign 
military  sales,  nonappropriated  fund 
instrumentalities  by  other  DOD  and 
non-DOD  activities  for  DOD  personnel. 
All  air  carriers  providing  air 
transportation  services  to  DOD  must 
have  a  FAA  or  CAA  certificate.  The 
policy  contained  in  this  Directive  shall 
not  apply  to  individually  procured, 
discretionary  air  travel,  such  as  that 
associated  with  military  leave  or  pass. 

(c)  Civil  Aviation  Authority  (CAA). 
The  CAA  refers  to  the  organization 
within  a  country  that  has  the  authority 
and  responsibility  to  regulate  civil 
aviation.  The  term  CAA  is  used 
throughout  this  part  since  these 
requirements  are  applicable  to  both  U.S. 
and  foreign  carriers  doing  business  with 
DOD.  The  term  CAA  thus  includes  the 
U.S.  Federal  Aviation  Administration 
(FAA). 

(d)  Code  sharing.  Code  sharing  is  a 
marketing  arrangement  in  which  an  air 
carrier  places  its  designator  code  on  a 
flight  operated  by  another  air  carrier  and 
sells  tickets  for  that  flight. 

(e)  DOD  approval.  DOD  approval  in 
the  context  of  this  part  refers  to  the 
process  by  which  air  carriers  seeking  to 
provide  passenger  or  cargo  airlift 
services  (hereinafter  referred  to  as  air 
transportation  services)  to  the  DOD 
must  be  screened  and  evaluated  by  the 
DOD  Air  Carrier  Sur\'ey  and  Analysis 
Office  or  other  entity  authorized  by  the 
CARB.  and  approved  for  DOD  use  by  the 
CARB.  Once  initial  approval  is 
obtained,  a  DOD  approved  air  carrier 
must  remain  in  an  approved  status  to  be 
eligible  for  DOD  business.  Although  not 
generally  required,  the  CARB  or  higher 
authoritv  may.  on  a  case-by-case  basis, 
require  DOD  approval  of  air  carriers 
providing  operational  support  services 
to  DOD. 

(f)  DOD  air  carrier  safet\-  and  quality 
review  process.  Includes  four  possible 
levels  of  review  with  increasing 
authority.  The  responsibilities  of  each 
are  described  in  more  detail  in  the 
reference  in  §  861.1  (b).  These  levels 
consist  of  the: 

(1)  DOD  Air  Carrier  Survey  and 
Analvsis  Office; 

(2)'DOD  Commercial  Airlift  Review- 
Board  (CARB); 

(3)  Commander-in-Chief.  U.S. 
Transportation  Command,  or 
USCINCTRANS;  and 

(4)  Secretary  of  Defense.  (Note:  A 
DOD-level  body,  the  Commercial  Airlift 
Review  Authority,  or  CARA.  provides 
advice  and  recommendations  to  the 
Secretary'  of  Defense.) 

(g)  Federal  Aviation  Administration 
(FAA)  International  Safety  Assessment 


(lASAj  program  and  categories.  The 
FAA  lASA  program  assesses  the  ability 
of  a  foreign  country's  CAA  to  adhere  to 
international  standards  established  by 
the  United  Nation's  technical  agency  for 
aviation,  the  International  Civil 
Aviation  Organization  (!C,'\0).  The  FAA 
has  established  ratings  for  the  status  of 
countries  as  follows: 

(1)  Categor\- 1 — Does  romply  with 
ICAO  standards.  A  countrv's  CAA  has 
been  found  to  license  and  oversee  air 
carriers  in  accordance  with  ICAO 
aviation  safety  standards. 

(2)  Category  2 — Does  not  comply  with 
ICAO  standards.  A  country's  CAA  does 
not  meet  ICAO  standards  for  aviation 
oversight.  Operations  to  the  U.S.  by  a 
carrier  from  a  Category  2  countn*'  are 
limited  to  those  in  effect  at  the  time  a 
country  is  classified  as  Category  2  and 
are  subjected  to  heightened  ¥A.\ 
surveillance.  Expansion  or  changes  in 
services  to  the  U.S.  are  not  permittcHi 
while  a  country  is  in  Category  2  status 
unless  the  carrier  arranges  to  have  new 
services  conducted  by  an  air  carrier 
from  a  Category  1  ccjuntry.  Category  2 
countries  that  do  not  have  operations  to 
the  U.S.  at  the  time  of  the  FAA 
assessment  are  not  permitted  to 
commence  such  operations  unless  it 
arranges  to  have  its  flights  conduclerl  l)y 
an  air  carrier  from  a  Category  1  c  ountry. 

(3)  Son-rated.  A  country's  (^AA  is 
labeled  "'non-rated"  if  it  has  not  been 
assessed  bv  the  FAA. 

(h)  GSA' City  Pair  Program.  A  program 
managed  by  the  General  Services 
Administration  in  which  U.S.  air 
carriers  compete  for  annual  c;ontracts 
awarding  U.S.  Government  business  for 
specific  domestic  and  international 
scheduled  service  city  pair  routes. 

(i)  Group  travel.  Twenty-one  or  more 
passengers  on  orders  from  the  same 
organization  traveling  on  the  same  date 
to  the  same  destination  to  attend  the 
same  function. 

(j)  Letter  of  Warning.  A  notice  to  a 
DOD  approved  air  carrier  of  a  failure  to 
satisfy  safety  or  airworthiness 
requirements  which,  if  not  remedied, 
mav  result  in  temporary  nonuse  or 
suspension  of  the  air  carrier  by  the 
DOD.  Issuance  of  a  Letter  of  Warning  is 
not  a  prerequisite  to  a  suspension  or 
other  action  by  the  CARB  or  higher  DOD 
authoritv. 

(k)  On-site  Cipability  Surxey.  The 
most  comprehensive  evaluation 
performed  by  DOD's  Air  Carrier  Survey 
and  Analysis  Office.  Successful 
completion  of  this  evaluation  is 
required  of  most  air  carriers  before  they 
mav  be  approved  to  provide  air 
transportation  services  to  DOD.  Once 
approved,  air  carriers  are  subject  to 
periodic  On-site  Capability  Surveys,  as 
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specified  at  Enclosure  3  in  the  reference 
in  §861. Kb). 

(1)  Operational  support  services. 
Missions  performed  by  air  carriers  that 
use  fi.xed  or  rotary-winged  aircraft  to 
provide  services  other  than  air 
transportation  services  as  defined  in 
paragraph  (b)  of  this  section.  Examples 
include,  but  are  not  limited  to.  range 
instrumentation  and  services,  target- 
towing,  sling  loads,  and  electronic 
countermeasures  target  flights  Air 
carriers  providing  only  operational 
support  services  do  not  require  advance 
DOD  approval  and  are  not  subject  to  the 
initial  or  periodic  on-site  survey 
requirements  under  this  part,  unless 
directed  bv  the  CARB  or  higher 
authoritv.  All  air  carriers  providing 
operational  support  services  to  DOD 
must  have  a  FAA  or  CAA  certificate  and 
are  required  to  maintain  applicable  FAA 
or  CAA  standards  absent  deviation 
authority  obtained  pursuant  to  14  CFR 
119.55  or  similar  CAA  rules. 

(m)  Performance  assessments. 
Reviews  conducted  by  U.S.  air  carriers 
when  evaluating  foreign  air  carriers 
with  which  they  have  code  share 
arrangements,  using  performance-based 
factors.  Such  assessments  include 
reviewing  a  variety  of  air  carrier  data 
including  history',  safety,  scope/size, 
financial  condition,  equipment,  flight 
operations  and  airworthiness  issues. 

(n)  Performance  evaluations  Reviews 
conducted  by  DOD  as  directed  in  the 
references  in  §  861.1(a)  and  (b).  These 
evaluations  include  a  review  of  air 
carrier  flight  operations,  maintenance 
departments,  safety  programs  and  other 
air  carrier  areas  as  necessary. 
Performance  evaluations  are  not 
conducted  on-site,  but  rely  on 
information  collected  primarily  from  the 
FAA  and  the  National  Transportation 
Safety  Board  (NTSB). 

(0)  Preflight  safety  inspection.  A 
visual  safety  inspection  of  the  interior 
and  exterior  of  an  air  carrier's  aircraft 
performed  by  DOD  personnel  in 
accordance  with  the  references  in 
t)H61.1(a)  and  (b). 

(p)  Suspension  The  exclusion  of  an 
air  carrier  from  providing  services  to  the 
DOD  The  period  of  suspension  will 
normally: 

(1)  Remain  in  effect  until  the  air 
carrier  furnishes  satisfactory  evidence 
that  the  conditions  causing  the 
suspension  have  been  remedied  and  has 
been  reinstated  by  the  CARB,  or; 

(2)  Be  for  a  fixed  period  of  time  as 
determined  at  the  discretion  of  the 
CARB. 

(q)  Temporary-  nonuse  The  immediate 
exclusion  of  a  DOD  approved  air  carrier 
from  providing  services  to  the  DOD 
pending  a  decision  on  suspension. 


Normally,  temporary  nonuse  will  be  for 
a  period  of  30  days  or  less.  However,  by 
mutual  agreement  of  the  CARB  and  the 
air  carrier  involved,  a  suspension 
hearing  or  decision  may  be  delayed  and 
the  air  carrier  continued  in  a  temporary 
nonuse  status  for  an  extended  period  of 
time. 

(r)  Voluntarily  provided  safety-related 
information  Information  which  consists 
of  nonfactual  safety-related  data, 
reports,  statements,  and  other 
informatif)n  provided  to  DOD  by  an  air 
carrier  at  any  point  in  the  evaluation 
process  described  in  this  Part.  It  does 
not  include  factual  safety-related 
information,  such  as  statistics, 
maintenance  reports,  training  records, 
flight  planning  information,  and  the 
like. 

§  861 .4    DOD  air  transportation  quality  and 
safety  requirements. 

(a)  Creneral  The  DOD.  as  a  customer 
of  air  transportation  and  operational 
support  services,  expects  air  carriers 
used  bv  DOD  to  employ  programs  and 
business  practices  that  not  only  ensure 
good  service  but  also  enhance  the  safety, 
operational,  and  maintenance  standards 
established  by  applicable  Civil  Aviation 
Authority  (CAA)  regulations. 
Accordingly,  and  as  required  by  the 
references  in  §861.1  (a)  and  (b),  the 
DOD  has  established  a  set  of  quality  and 
safety  criteria  and  requirements  that 
reflect  the  tvpe  programs  and  practices 
DOD  seeks  from  air  carriers  providing 
services  to  DOD.  Ah  carriers  must  meet 
and  maintain  these  requirements  in 
order  to  be  eligible  for  DOD  business. 
AiT  carriers  providing  air  transportation 
services  to  DOD  either  directly  by 
contract  or  agreement,  or  indirectly 
through  the  Ceneral  Services 
Administration  (GSA)  City  Pair  Program 
or  some  other  arrangement,  must  be 
approved  bv  DOD  prior  to  providing 
such  services  and  remain  in  an 
approved  status  throughout  the  contract, 
agreement,  or  arrangement  performance 
period.  This  approval  entails  successful 
completion  of  initial  and  recurring  on- 
site  survevs  as  well  as  peri(jdic 
performance  evaluations  in  accordance 
with  the  reference  in  §  861.1(b).  The 
qualitv  and  safety  criteria  and 
ret)uirements  set  forth  in  this  part 
complement  rather  than  replace  the 
CAA  criteria  applicable  to  air  carriers. 
Air  carriers  normally  remain  fully 
subject  to  applicable  CAA  regulations 
(CARs)  while  performing  business  for 
the  DOD,  even  when  the  aircraft 
involved  is  used  exclusively  for  DOD 
missions.  The  inspection  and  oversight 
criteria  set  forth  in  this  part  do  not.  as 
a  general  rule,  apply  to  air  carriers 
providing  only  operational  support 


services  to  DOD.  However,  in  the  event 
concerns  relating  to  the  safety  of  such  a 
carrier  arise,  the  CARB  or  higher 
authority  may,  on  a  case-by-case  basis, 
direct  an  appropriate  level  of  oversight 
under  the  authority  of  this  part. 

(b)  Applicability.  (1)  The  evaluation, 
quality  and  safety  criteria  and 
requirements  set  forth  in  this  part  apply 
to  air  carriers  providing  or  seeking  to 
provide  air  transportation  services  to 
DOD. 

(2)  Foreign  air  carriers  performing 
portions  of  GSA  City  Pair  routes 
awarded  to  U.S.  air  carriers  under  a 
code-sharing  arrangement,  as  well  as 
foreign  air  carriers  providing 
individually-ticketed  passenger  service 
to  DOD  personnel  traveling  on  official 
business,  may  be  subject  to  limited 
oversight  and  review  pursuant  to 
§861.6. 

(3)  The  inspection  and  oversight 
requirements,  as  well  as  the  quality  and 
safety  criteria  of  this  part  may.  on  a 
case-by-case  basis  and  at  the  discretion 
of  the  CARB  or  higher  authority,  be 
applied  to  air  carriers  seeking  to  provide 
or  providing  operational  support 
services  as  defined  in  §861.3(1). 

(4)  The  inspection  and  oversight 
requirements  of  this  part  do  not  apply 
to  aircraft  engaged  in  medical  transport 
services  if  procured  under  emergency 
conditions  to  save  life,  limb  or  eyesight. 
Likewise,  the  inspection  and  oversight 
requirements  of  this  part  are  not 
applicable  when  DOD  is  not  involved  in 
the  procurement  of  the  medical 
transportation  services.  For  example, 
when  specific  medical  treatment  is 
obtained  on  an  individual  basis  by  or  for 
DOD  personnel  with  medical 
transportation  provided,  as  needed,  at 
the  direction  of  the  non-DOD  medical 
care  giver.  This  includes  situations 
where  DOD,  through  TRICARE  or 
otherwi.se,  pays  for  such  transportation 
as  part  of  the  costs  of  medical  services 
provided. 

(c)  Scope  and  nature  of  the  evaluation 
program — (1)  Evaluation  requirement. 
The  provision  of  air  transportation 
services  under  a  contract  or  agreement 
with  or  on  behalf  of  DOD,  requires  the 
successful  completion  of  an  initial  on- 
site  survey  and  approval  by  the  CARB 
under  this  part  in  order  to  be  eligible  for 
DOD  business.  In  addition.  U.S.  air 
carriers  awarded  contracts  under  the 
GSA  City  Pair  Program,  including  those 
that  perform  part  of  the  contract  under 

a  code-sharing  arrangement  with  the 
U.S.  air  carrier  awarded  the  contract, 
must  successfully  complete  an  initial 
on-site  survey  and  be  approved  by  the 
CARB  for  DOD  use  under  this  part  prior 
to  beginning  performance  of  the  GSA 
contract.  Once  approved  by  DOD.  air 
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carriers  providing  air  transportation 
services  are  subject  to  recurring  on-site 
surveys  and  performance  evaluations 
and  assessments  throughout  the 
duration  of  the  relevant  contract  or 
agreement.  The  frequency  and  scope  of 
these  surveys  and  performance  reviews 
will  be  in  accordance  with  Enclosure  3 
of  the  reference  in  §  861.1(b). 

(2)  Ojfice  of  primary  responsibility. 
Evaluations  are  performed  by  the  DOD 
Air  Carrier  Survey  and  Analysis  Office 
located  at  Scott  Air  Force  Base,  Illinois. 
The  mailing  address  of  this  office  is  HQ 
AMC/DOB,  402  Scott  Drive  Unit  3A1. 
Scott  AFB  IL  62225-5302.  The  virebsite 
address  is  https://public.scott.af.mil/ 
hqamc/dob/index.htm. 

(3)  Items  considered  in  the  evaluation 
process.  The  specifics  of  the  applicable 
DOD  contract  or  agreement  (if  any),  the 
applicable  CAA  regulations,  and  the 
experienced  judgment  of  DOD 
personnel  will  be  used  to  evaluate  an  air 
carrier's  capability  to  perform  services 
for  DOD.  The  survey  may  also  include, 
with  the  air  carrier's  coordination, 
observation  of  cockpit  crew 
performance,  as  well  as  ramp 
inspections  of  selected  company 
aircraft.  In  the  case  of  air  carriers 
seeking  to  provide  air  transportation 
services,  after  satisfactory  completion  of 
the  initial  survey  and  approval  by  the 
CARB  as  a  DOD  air  carrier,  follow-up 
surveys  will  be  conducted  on  a 
recurring  basis  and  when  otherwise 
required  to  validate  adherence  to  DOD 
quality  and  safety  requirements.  DOD 
personnel  will  also  assess  these  quality 
and  safety  requirements  when 
conducting  periodic  air  carrier 
performance  evaluations.  The  size  of  an 
air  carrier,  along  with  the  type  and 
scope  of  operations  will  be  considered 
during  the  on-site  survey.  For  example, 
while  an  air  taxi  operator  may  not  have 
a  formal  flight  control  function,  such  as  ' 
a  24-hour  dispatch  organization,  that 
same  air  taxi  operator  is  expected  to 
demonstrate  some  type  of  effective  flight 
following  capability.  On  the  other  hand, 
a  major  air  carrier  is  expected  to  have 

a  formal  flight  control  or  dispatch 
function.  Both,  however,  will  be 
evaluated  based  on  the  effectiveness  and 
quality  of  whatever  flight  following 
function  they  do  maintain.  In  the  case 
of  air  carriers  seeking  to  provide 
operational  support  services,  the  type, 
scope  emd  frequency  of  evaluation,  if 
any,  performed  by  DOD  or  other  entity 
will  be  as  directed  by  the  CARB  or 
higher  authority. 

(d)  Status  of  aircraft  performing 
services  for  DOD.  All  air  carriers 
providing  air  transportation  or 
operational  support  services  to  the  DOD 
shall  have  FAA  or  CAA  air  carrier  or 


conunercial  operator  certificates  and 
shall  remain  under  FAA  and/or  CAA 
regulatory  and  safety  oversight  during 
performance  of  the  DOD  mission. 
Aircreift  performing  services  for  or  on 
behalf  of  DOD  shall  be  on  the  air 
carrier's  operating  certificate,  and 
remain  on  that  certificate  while 
performing  the  DOD  mission.  The 
installation  of  any  special  equipment 
needed  to  perform  services  for  DOD 
shall  be  FAA  or  CAA  approved  or  an 
appropriate  FAA  or  CAA  waiver 
obtained. 

(e)  Evaluation  requirements.  The  air 
carrier  requirements  stated  in  this  part 
provide  the  criteria  against  which 
would-be  DOD  and  GSA  City  Pair 
Program  air  carrier  contractors,  as  well 
as  air  carriers  providing  services  on 
behalf  of  DOD.  may  be  subjectively 
evaluated  by  DOD.  These  requirements 
are  neither  all-inclusive  nor  inflexible  in 
nature.  They  are  not  replacements  for 
the  certification  criteria  and  other 
regulations  established  by  the  CAA. 
Rather,  these  requirements  complement 
CAA  certification  criteria  and 
regulations  and  describe  the  enhanced 
level  of  service  required  by  DOD.  The 
relative  weight  accorded  these 
requirements  in  a  given  case,  as  well  as 
the  determination  of  whether  an  air 
carrier  meets  or  exceeds  them,  is  a 
matter  within  the  sole  discretion  of  the 
DOD  Air  Carrier  Survey  and  Analysis 
Office  and  the  CARB,  subject  to  the 
statutory  minimums  provided  in  the 
reference  in  §  861.1(a). 

(1)  Quality  and  safety  requirements — 
prior  experience.  U.S.  and  foreign  air 
carriers  applying  for  DOD  approval  in 
order  to  conduct  air  transportation 
services  for  or  on  behalf  of  DOD  under 
a  contract  or  agreement  with  DOD,  the 
GSA  City  Pair  Program,  or  by  some 
other  arrcuigement  are  required  to 
possess  12  months  of  continuous  service 
equivalent  to  the  service  sought  by 
DOD.  In  applying  this  requirement,  the 
following  guidance  will  be  used  by  DOD 
authorities: 

(i)  "12  months"  refers  to  the  12 
calendar  months  immediately  preceding 
the  request  for  DOD  approval. 

(ii)  "Continuous"  service  means  the 
carrier  must  have  performed  revenue- 
generating  services  of  the  nature  for 
which  DOD  approval  is  sought,  as  an 
FAA  Part  121,  125,  127,  or  135  (14  CFR 
121,  125,  127,  or  135)  air  carrier  (or 
foreign  CAA  equivalent  if  appropriate) 
on  a  recurring,  substantially 
uninterrupted  basis.  The  services  must 
have  occurred  with  such  frequency  and 
regularity  as  to  clearly  demonstrate  the 
carrier's  ability  to  perform  and  support 
sustained,  safe,  reliable,  and  regular 
services  of  the  type  DOD  is  seeking. 


Weekly  flight  activity  is  normally 
considered  continuous,  while  sporadic 
or  seasonal  operations  (if  such 
operations  are  the  only  operations 
conducted  by  the  carrier)  may  not 
suffice  to  establish  a  carrier's  ability  to 
perform  and  support  services  in  the 
sustained,  safe,  reliable,  and  regular 
manner  required  by  DOD.  The  ability  of 
a  carrier  to  perform  services  of  the  type 
sought  by  DOD  may  be  called  into 
question  if  there  have  been  lengthy 
periods  of  time  during  the  qualifying 
period  in  which  the  carrier  has  not 
operated  such  services.  Consequenth  , 
anv  cessation,  or  nonperformance  of  the 
type  of  service  for  which  approval  is 
sought  may.  if  it  exceeds  30  days  in 
length  during  the  qualif\'ing  period  and 
depending  on  the  underlying  factual 
circumstances,  necessitate  "restarting" 
the  12-month  continuous  ser\'ice  period 
needed  to  obtain  DOD  approval. 

(iii)  "Equivalent  to  the  services  sought 
by  DOD"  means  service  offered  to 
qualify  for  DOD  approval  must  be 
substantially  equivalent  to  the  type  of 
service  sought  by  DOD.  The  prior 
experience  must  be  equivalent  in 
difficulty  and  complexity  with  regard  to 
the  distances  flown,  weather  systems 
encountered,  international  and  national 
procedures,  the  same  or  similar  aircraft, 
schedule  demands,  aircrew  experience, 
number  of  passengers  handled, 
frequency  of  operations,  and 
management  required.  There  is  not  a  set 
formula  for  determining  whether  a 
particular  type  of  service  qualifies.  The 
performance  of  cargo  ser\'ices  is  not 
considered  to  be  "substantially 
equivalent"  to  the  performance  of 
passenger  services,  and  may  not  be  used 
to  meet  the  12  continuous  months 
requirement  for  passenger  services. 
However,  when  a  carrier  already 
providing  cargo  services  to  DOD  applies 
to  carry  passengers,  the  CARB  may 
consider  the  carrier's  cargo  performance 
and  experience  in  assessing  whether  a 
carrier  is  qualified  to  carry  passengers 
on  a  specific  type  or  category  of  aircraft, 
over  certain  routes  or  stage  lengths,  or 
under  differing  air  traffic  control, 
weather,  or  other  conditions.  The 
following  examples  are  illustiative  and 
not  intended  to  reflect  or  predict  CARB 
action  in  any  given  case: 

Example  J.  Coyot'  .Mr  has  operated 
commercial  passenger  c:ommuler  operations 
in  the  U.S.  for  a  number  of  years  flying  a 
variety  of  twin-engine  turboprop  aircraft. 
They  have  also  been  a  DOD-approved  cargo 
carrier,  providing  international  cargo  services 
using  DC-10  freighter  aircraft.  Coyote  Air 
purchases  a  passenger  version  DC>10,  and 
seeks  DOD  approval  to  provide  international 
passenger  servii:e  for  DOD.  The  (l.^RB  may 
decide  that  although  Coyote  Air  has  provided 
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passenger  .services  for  12  continuous  months, 
those  services  are  not  substantially 
equivalent  to  those  being  sought  by  DOD 
While  the  r;arrier  may  have  considerable 
operational  experience  with  the  DC-10,  its 
commuter  passenger  operations  are  not 
substantially  equivalent  to  the  service  now 
proposed — international  pas.senger  ser\ices 
on  large  jet  aircraft. 

Example  2:  .\(.nie  .Mr  has  been  a  DOD- 
approved  cargo  carrier  for  several  years, 
operating  domestic  and  international 
missions  with  MD-11  freighter  aircraft.  At 
the  same  time.  .Ac  me  has  been  performing 
commercial  international  passenger  services 
with  B-7,t7  airr  raft  .■\cme  .Air  purchases  a 
MD-1 1  passenger  aircraft  and  applies  to 
perform  passenger  services  for  DOD  using  the 
MD-1 1.  .Assuming  .Acme  has  performed  B- 
757  passenger  service  for  12  continuous 
months  immediately  preceding  its 
application,  the  C.ARB  may  (  onsider  these 
passenger  services  substantially  etjuivalent  to 
those  proposed  since  both  in\o|ye  the 
operation  of  large  multi-engine  aire  raft  in  an 
international  environment  The  C.ARB  may 
also  consider  .Acmes  nperational  history 
with  its  MD-1 1  freighter  aircraft  in 
determining  whether  the  carrier  is  competent 
to  provide  .MD-11  passenger  service  in  the 
same  environnient. 

(iv)  Once  approved  by  DOD.  an  air 
carriers  failure  to  maintain  continuous 
operation.s  of  the  type  for  which 
approval  has  been  granted  may.  at  the 
discretion  of  the  CARB,  be  grounds  for 
nonuse  or  suspension  under  this  part, 
rendering  the  carrier  ineligible  for  DOD 
business  during  the  nonuse  or 
suspension  period.  Any  cessation  or 
nonperformance  of  the  type  of  service 
for  which  approval  has  been  obtained 
may,  if  it  exceeds  30  days  in  length  and 
depending  on  the  circumstances, 
provide  the  basis  for  the  CARB  to  take 
appropriate  action. 

(2)  Quality  and  safety  requirements — 
air  carrier  management  Management 
has  clearly  defined  safety  as  the  number 
one  company  priority,  and  safety  is 
never  sacrificed  to  satisfy  passenger 
concern,  convenience,  or  cost.  Policies, 
procedures,  and  goals  that  enhance  the 
CAA's  minimum  operations  and 
maintenance  standards  have  been 
established  and  implemented.  A 
cooperative  response  to  CAA 
inspections,  critiques,  or  comments  is 
demonstrated.  Proper  support 
infrastructure,  including  facilities, 
equipment,  parts,  and  qualified 
personnel,  is  provided  at  the  certificate 
holder's  primary  facility  and  en  route 
stations.  Personnel  with  aviation 
credentials  and  experience  fill  key 
management  positions.  An  internal 
quality  audit  program  or  other  method 
capable  of  identifying  in-house 
deficiencies  and  measuring  the 
company's  compliance  with  their  stated 
policies  and  standards  has  been 


implemented.  Audit  results  are 
analyzed  in  order  to  determine  the 
cause,  not  just  the  symptom,  of  any 
deficiency.  The  result  of  sound  fiscal 
policy  is  evident  throughout  the 
company.  Foreign  code-sharing  air 
carrier  partners  are  audited  at  least 
every  two  years  using  DOD-approved 
criteria  and  any  findings  resolved. 
Comprehensive  disaster  response  plans 
and,  where  applicable,  family  support 
plans,  must  be  in  place  and  exercised  on 
a  regular  basis. 

(3)  Quality  and  safety  requirements — 
operations — (i)  Flight  safety.  Established 
policies  that  promote  flight  safety 
These  policies  are  infused  among  all 
aircrew  and  operational  personnel  who 
translate  the  policies  into  practice.  New 
or  revised  safety-related  data  are 
promptly  disseminated  to  affected 
personnel  who  understand  that 
deviation  from  any  established  safety 
policy  is  unacceptable.  An  audit  system 
that  detects  unsafe  practices  is  in  place 
and  a  feedback  structure  informs 
management  of  safety  policy  results 
including  possible  safety  problems. 
Management  ensures  that  corrective 
actions  resolve  every  unsafe  condition. 

(ii)  Flight  operations.  Established 
flight  operations  policies  and 
procedures  are  up-to-date,  reflect  the 
current  scope  of  operations,  and  are 
clearly  defined  to  aviation  department 
employees.  These  adhered-to 
procedures  are  further  supported  by  a 
flow  of  current,  management-generated 
safety  and  operational  communications. 
Managers  are  in  touch  with  mission 
requirements,  supervise  crew  selection, 
and  ensure  the  risk  associated  with  all 
flight  operations  is  reduced  to  the 
lowest  acceptable  level.  Flight  crews  are 
free  from  undue  management  pressure 
and  are  comfortable  with  exercising 
their  professional  judgment  during 
flight  activities,  even  if  such  actions  do 
not  support  the  flight  schedule. 
Effective  lines  of  communication  permit 
feedback  from  line  crews  to  operations 
managers.  Personnel  records  are 
maintained  and  reflect  such  data  as 
experience,  qualifications,  and  medical 
status. 

(iii)  Flight  crew  hiring.  Established 
procedures  ensure  that  applicants  are 
carefully  screened,  including  a  review 
of  the  individual's  health  and  suitability 
to  perform  flight  crew  duties. 
Consideration  is  given  to  the  applicant's 
total  aviation  background,  appropriate 
e.xperience,  and  the  individual's 
potential  to  perform  safely.  Freedom 
from  alcohol  abuse  and  illegal  drugs  is 
required.  If  new-hire  cockpit 
crewmembers  do  not  meet  industry 
standards  for  experience  and 
qualification,  then  increased  training 


and  management  attention  to  properly 
qualify  these  personnel  are  required. 

(iv)  Aircrew  training.  Training, 
including  recurrent  training,  which 
develops  and  refines  skills  designed  to 
eliminate  mishaps  and  improve  safety, 
is  essential  to  a  quality  operation.  Crew 
coordination  training  that  facilitates  full 
cockpit  crews  training  and  full  crew 
interaction  using  standardized 
procedures  and  including  the  principles 
of  Crew  Resource  Management  (CRM)  is 
required.  Programs  involving  the  use  of 
simulators  or  other  devices  that  can 
provide  realistic  training  scenarios  are 
desired.  Captain  and  First  Officer 
training  objectives  cultivate  similar 
levels  of  proficiency.  Appropriate 
emergency  procedures  training  (e.g., 
evacuation  procedures)  is  provided  to 
flight  deck  and  flight  attendant 
personnel  as  a  total  crew  whenever 
possible;  such  training  focuses  on 
cockpit  and  cabin  crews  functioning  as 
a  coordinated  team  during  emergencies. 
Crew  training — be  it  pilot,  engineer,  or 
flight  attendant — is  appropriate  to  the 
level  of  risk  and  circumstances 
anticipated  for  the  trainee.  Training 
programs  have  the  flexibility  to 
incorporate  and  resolve  recurring 
problem  areas  associated  with  day-to- 
day flight  operations.  Aeromedical 
crews  must  also  be  trained  in  handling 
the  specific  needs  of  the  categories  of 
patients  normally  accepted  for 
transportation  on  the  equipment  to  be 
used.  Trainers  are  highly  skilled  in  both 
subject  matter  and  training  techniques. 
Training  received  is  documented,  and 
that  documentation  is  maintained  in  a 
current  status. 

(v)  Captain  upgrade  training.  A 
selection  and  training  process  that 
considers  proven  experience,  decision 
making,  crew  resource  management, 
and  response  to  unusual  situations, 
including  stress  and  pressure,  is 
required.  Also  important  is  emphasis  on 
captain  responsibility  and  authority. 

(vi)  Aircrew  scheduling.  A  closely 
monitored  system  that  evaluates 
operational  risks,  experience  levels  of 
crewmembers,  and  ensures  the  proper 
pairing  of  aircrews  on  all  flights  is 
required.  New  captains  are  scheduled 
with  highly  experienced  first  officers, 
and  new  or  low-time  first  officers  are 
scheduled  with  experienced  captains. 
Except  for  aircraft  new  to  the  company, 
captains  and  first  officers  assigned  to 
DOD  charter  passenger  missions  possess 
at  least  250  hours  combined  experience 
in  the  type  aircraft  being  operated.  The 
scheduling  system  involves  an 
established  flight  duty  time  program  for 
aircrews,  including  flight  attendants, 
carefully  managed  so  as  to  ensure 
proper  crew  rest  and  considers  quality- 
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of-life  factors.  Attention  is  given  to  the 
stress  on  aircrews  during  strikes, 
mergers,  or  periods  of  labor- 
management  difficulties. 

[vu]  In-flight  performance.  Aircrews, 
including  flight  attendants  and  flight 
medical  persormel,  are  fit  for  flight 
duties  and  trained  to  handle  normal, 
abnormal,  and  emergency  situations. 
They  demonstrate  crew  discipline  and  a 
knowledge  of  aviation  rules;  use 
company-developed  standardized 
procedures;  adhere  to  checklists;  and 
emphasize  safety,  including  security 
considerations,  throughout  all  preflight, 
in-flight,  and  postflight  operations. 
Qualified  company  personnel  evaluate 
aircrews  and  analyze  results;  known 
performance  deficiencies  are 
eliminated.  Evaluations  ensiue  aircrews 
demonstrate  aircraft  proficiency  in 
accordance  with  company  established 
standards.  Flight  crews  are  able  to 
determine  an  aircraft's  maintenance 
condition  prior  to  flight  and  use 
standardized  methods  to  accurately 
report  aircraft  deficiencies  to  the 
maintenance  activity. 

(viii)  Operational  control/ support. 
Effective  mission  control  includes 
commimications  with  aircrews  and  the 
capability  to  respond  to  irregularities  or 
difficulties.  Clear  written  procedures  for 
mission  preparation  and  flight  following 
aircraft  and  aircrews  are  provided. 
There  is  access  to  weather,  flight 
planning,  and  aircraft  maintenance  data. 
There  are  personnel  available  who  are 
knowledgeable  in  aircraft  performance 
and  mission  requirements  and  that  can 
correctly  respond  to  emergency 
situations.  There  is  close  interface 
between  operations  and  maintenance, 
ensuring  a  mutual  awareness  of  aircraft 
operational  and  maintenance  status. 
Procedures  to  notify  DOD  in  case  of  an 
accident  or  serious  incident  have  been 
established.  Flight  crews  involved  in 
such  accidents  or  incidents  report  the 
situation  to  company  personnel  who,  in 
turn,  have  procedures  to  evaluate  the 
flight  crew's  capability  to  continue  the 
mission.  Aircraft  involved  in  accidents 
or  incidents  are  inspected  in  accordance 
with  Civil  Aviation  Regulations  and  a 
determination  made  as  to  whether  or 
not  the  aircraft  is  safe  for  continued 
operations. 

(ix)  DOD  charter  procedures.  Detailed 
procedures  addressing  military  charter 
requirements  are  expected.  The  level  of 
risk  associated  with  DOD  charter 
missions  does  not  exceed  the  risks 
inherent  in  the  carrier's  non-DOD  daily 
flight  operations.  Complete  route 
planning  and  airport  analyses  are 
accomplished,  and  actual  passenger  and 
cargo  weights  are  used  in  computing 
aircraft  weight  and  balance. 


(4)  Quality  and  safety  requirements — 
maintenance.  Maintenance  supervisors 
ensure  all  personnel  understand  that  in 
spite  of  scheduling  pressure,  peer 
pressure,  supervisory  pressure,  or  other 
factors,  the  airplane  must  be  airworthy 
prior  to  flight.  Passenger  £md  employee 
safety  is  a  paramount  management 
concern.  Quality,  completeness,  and 
integrity  of  work  are  trademarks  of  the 
maintenance  manager  and  maintenance 
department.  Nonconformance  to 
established  maintenance  practices  is  not 
tolerated.  Management  ensures  that 
contracted  maintenance,  including 
repair  and  overhaul  facilities,  is 
performed  by  maintenance 
organizations  acceptable  to  the  CAA. 

(i)  Maintenance  personnel.  Air 
carriers  are  expected  to  hire  and  train 
the  number  of  employees  required  to 
safely  maintain  the  company  aircraft 
and  support  the  scope  of  the 
maintenance  operations  both  at  home 
station  (the  company's  primary  facility) 
and  at  en  route  locations.  These 
personnel  ensure  that  all  maintenance 
tasks,  including  required  inspections 
and  airworthiness  directives,  are 
performed;  that  maintenance  actions  are 
properly  documented;  and  that  the 
discrepancies  identified  between 
inspections  are  corrected.  Mechanics  are 
fit  for  duty,  properly  certificated,  the 
company  verifies  certification,  and  these 
personnel  possess  the  knowledge  and 
the  necessary  aircraft-specific 
experience  to  accomplish  the 
maintenance  tasks.  Noncertified  and 
inexperienced  persoimel  received 
proper  supervision.  Freedom  from 
alcohol  abuse  and  illegal  drugs  is 
required, 

(ii)  Quality  assurance.  A  system  that 
continuously  analyzes  the  performance 
and  effectiveness  of  maintenance 
activities  and  maintenance  inspection 
programs  is  required.  This  system 
evaluates  such  functions  as  reliability 
reports,  audits,  component  tear-down 
reports,  inspection  procedures  and 
results,  tool  calibration  program,  real- 
time aircraft  maintenance  actions, 
warranty  programs,  and  other 
maintenance  functions.  The  extent  of 
this  program  is  directly  related  to  the  air 
carrier's  size  and  scope  of  operation. 
The  cause  of  any  recurring  discrepancy 
or  negative  trend  is  researched  and 
eliminated.  Action  is  taken  to  prevent 
recurrence  of  these  discrepancies  and 
preventive  actions  are  monitored  to 
ensure  effectiveness.  The  results  of 
preventive  actions  are  provided  to 
appropriate  maintenance  technicians. 

Uii)  Maintenance  inspection  activity. 
A  process  to  ensiu-e  required  aircraft 
inspections  are  completed  and  the 
results  properly  documented  is 


required.  Also  required  is  a  system  to 
evaluate  contract  vendors,  suppliers, 
and  their  products.  Inspection 
personnel  are  identified,  trained  (initial 
and  recurrent),  and  provided  guidance 
regarding  inspector  responsibility  and 
authority.  The  inspection  activity  is 
normally  a  separate  entity  within  the 
maintenance  department. 

(iv)  Maintenance  training.  Training  is 
conducted  commensurate  with  the  size 
and  type  of  maintenance  fum:tion  being 
performed.  Continuing  education  and 
progressive  experience  are  provided  for 
all  maintenance  personnel.  Orientation, 
familiarization,  on-the-job,  and 
appropriate  recurrent  training  for  all  full 
and  part-time  personnel  are  expected. 
The  use  of  such  training  aids  as 
mockups,  simulators,  and  computer- 
based  training  enhances  maintenance 
training  efforts  and  is  desired.  Training 
documentation  is  required;  it  is  current, 
complete,  well  maintained,  and 
correctly  identifies  any  special 
authorization  such  as  inspection  and 
airworthiness  release.  Trainers  are  fully 
qualified  in  the  subject  manner. 

(v)  Maintenance  control.  A  method  to 
control  maintenance  activities  and  track 
aircraft  status  is  required.  Qualified 
personnel  monitor  maintenance 
preplanning,  ensure  completion  of 
maintenance  actions,  and  track  deferred 
discrepancies.  Deferred  maintenance 
actions  are  identified  to  supervisory 
personnel  and  corrected  in  accordance 
with  the  criteria  provided  by  the 
manufacturer  or  regulatory  agency. 
Constant  and  effective  communications 
between  maintenance  and  flight 
operations  ensure  an  exchange  of 
critical  information. 

(vi)  Aircraft  maintenance  program. 
Aircraft  are  properly  certified  and 
maintained  in  a  manner  that  ensures 
they  are  airworthy  and  safe.  The 
program  includes  the  use  of 
manufacturer's  and  CAA  information,  as 
well  as  company  policies  and 
procedures.  Airworthiness  directives  are 
complied  with  in  the  prescribed  time 
frame,  and  service  bulletins  are 
evaluated  for  applicable  action. 
Approved  reliability  programs  are 
proactive,  providing  management  with 
visibly  on  the  effectiveness  of  the 
maintenance  program;  attention  is  given 
to  initial  component  and  older  aircraft 
inspection  intervals  and  to  deferred 
maintenance  actions.  Special  tools  and 
equipment  are  calibrated. 

(vii)  Maintenance  records. 
Maintenance  actions  are  well 
documented  and  provide  a  complete 
record  of  maintenance  accomplished 
and,  for  repetitive  actions,  maintenance 
required.  Such  records  as  aircraft  log 
books  and  maintenance  documentation 
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are  legible,  dated,  clean,  readily 
identifiable,  and  maintained  in  an 
orderly  fashion.  Inspection  compliance, 
airworthiness  release,  and  maintenance 
release  records,  etc..  are  completed  and 
signed  by  approved  personnel. 

(viii)  Aircraft  appearance  Aircraft 
exteriors,  including  all  visible  surfaces 
and  components,  are  clean  and  well 
maintained.  Interiors  are  also  clean  and 
orderlv  Required  safety  equipment  and 
systems  are  available  and  operable 

(ix)  Fueling  and  senicing  Aircraft 
fuel  is  free  from  contamination,  and 
company  fuel  facilities  (farms)  are 
inspected  and  results  documented. 
Procedures  and  instructions  pertaining 
to  servicing,  handling,  and  storing  fuel 
and  oil  meet  established  safety 
standards.  Procedures  for  monitoring 
and  verifying  vendor  servicing  practices 
are  ir^cluded  in  this  program 

(x)  Maintenance  manuals  (lompanv 
policy  manuals  and  manufacturer's 
maintenance  manuals  are  current, 
available,  clear,  complete,  and  adhered 
to  by  maintenance  personnel.  These 
manuals  provide  maintenance 
personnel  with  standardized  procedures 
for  maintaining  company  aircraft. 
Management  policies,  lines  of  authority, 
and  company  maintenance  procedures 
are  documented  in  company  manuals 
and  kept  in  a  current  status 

(xi)  Maintenance  facilities  Well 
maintained,  clean  maintenance 
facilities,  adequate  for  the  level  of 
aircraft  repair  authorized  in  the 
company's  CAA  certificate  are  expected. 
Safety  equipment  is  available  in 
hangars,  shops,  etc.,  and  is  serviceable. 
Shipping,  receiving,  and  stores  areas  are 
likewise  clean  and  orderly  Parts  are 
correctly  packaged,  tagged,  segregated, 
and  shelf  life  properly  monitored. 

(5)  Quality  ana  safety  requirements — 
security  Company  personnel  receive 
training  in  security  responsibilities  and 
practice  applicable  procedures  during 
ground  and  in-flight  operations 
Compliance  with  provisions  of  the 
appropriate  standard  security  program, 
established  by  the  Transportation 
Security  Administration  or  foreign 
equivalent,  is  required  for  all  DOD 
missions. 

(6)  Quality  and  safety  requirements — 
specific  equipment  requirements.  Air 
carriers  satisfy  DOD  equipment  and 
other  requirements  as  specified  in  DOD 
agreements. 

(7)  Quality  and  safety  requirements — 
oversight  of  commuter  or  foreign  air 
carriers  in  code-sharing  agreements  Air 
carriers  awarded  a  route  under  the 
Passenger  Standing  Route  Order  (PSRO) 
program,  the  GSA  City  Pair  Program,  or 
other  DOD  program,  that  includes 
performance  of  a  portion  of  the  route  by 


a  commuter  or  foreign  air  carrier  with 
which  it  has  a  code-sharing 
arrangement,  must  have  a  formal 
procedure  in  place  to  periodically 
review  and  assess  the  code-sharing  air 
carrier's  safety,  operations,  and 
maintenance  programs.  The  extent  of 
such  reviews  and  assessments  must  be 
consistent  with,  and  related  to,  the 
code-sharing  air  carriers  safety  history. 
These  procedures  must  also  provide  for 
actual  inspections  of  the  foreign  code- 
sharing  air  carrier  if  the  above  reviews 
and  assessments  indicate  questionable 
safety  practices. 

(8)  Quality  and  safety  requirements — 
aernmediral  transport  requirements  (i) 
The  degree  of  oversight  is  as  determined 
by  the  CARB  or  higher  authority.  When 
an  inspection  is  conducted,  DOD 
medical  personnel  may  also  participate 
to  assess  the  ability  to  provide  the 
patient  care  and  any  specialty  care 
required  by  DOD  The  CARB's  review 
will  be  limited  solely  to  issues  related 
to  flight  safety. 

(ii)  Portable  Electronic  Devices  (PEDs) 
used  in  the  provision  of  medical 
services  or  treatment  on  board  aircraft 
are  tested  for  non-interference  with 
aircraft  systems  and  the  results 
documented  to  show  compliance  with 
14  CVR  91.21  or  other  applicable  CAA 
regulations.  If  there  are  no  CAA 
regulaticms,  actual  use/inflight  testing  of 
the  same  or  similar  model  PED  prior  to 
use  with  DOD  patients  is  the  minimum 
requirement. 

§  861 .5    DOD  Commercial  Airlift  Review 
Board  procedures 

(a)  This  section  establishes 
procedures  to  be  used  by  the  DOD 
when,  in  accordance  with  references 
intj  861. 1(a)  and  (b): 

(1)  An  air  carrier  is  subject  to  review 
or  other  action  by  the  DOD  Commercial 
Airlift  Review  Board,  or  CARB: 

(2)  A  warning,  suspension,  temporary 
nonuse,  or  reinstatement  action  is 
considered  or  taken  against  a  carrier  by 
the  CARB;  or 

(3)  An  issue  involving  an  air  carrier  is 
referred  by  the  CARB  to  higher  authority 
for  appropriate  action. 

(b)  These  procedures  apply  to  air 
carriers  seeking  to  provide  or  already 
providing  air  transportation  services  to 
DOD.  It  also  applies  to  U.S.  or  foreign 
air  carriers  providing  operational 
support  services  to  DOD  which,  on  a 
case-by-case  basis  and  at  the  discretion 
of  the  CARB  or  higher  authority,  require 
some  level  of  oversight  by  DOD. 

(c)  An  air  carrier's  sole  remedy  in  the 
case  of  a  suspension  decision  by  the 
CARB  is  the  appellate  process  under 
this  part. 


(d)  Quality  and  safety  issues  relating 
to  air  carriers  used,  or  proposing  to  be 
used,  by  DOD.  per  reference  (b)  must  be 
referred  to  the  CARB  for  appropriate 
disposition. 

(e)  CARB  responsibilities.  As  detailed 
in  the  reference  in  §861. 1(b),  the  CARB 
provides  a  multifunctional  review  of  the 
efforts  of  the  DOD  Air  Carrier  Survey 
and  Analysis  Office  and  is  the  first  level 
decision  authority  in  DOD  on  quality 
and  safety  issues  relating  to  air  carriers. 
Responsibilities  include,  but  are  not 
limited  to:  the  review  and  approval  or 
disapproval  of  air  carriers  seeking  initial 
approval  to  provide  air  transportation 
service  to  DOD;  the  review  and  approval 
or  disapproval  of  air  carriers  in  the 
program  that  do  not  meet  DOD  quality 
and  safety  requirements;  the  review  and 
approval  or  disapproval  of  air  carriers  in 
the  program  seeking  to  provide  a  class 
of  service  different  from  that  which  they 
are  currently  approved;  taking  action  to 
suspend,  reinstate,  or  place  into 
temporary  nonuse  or  extended 
temporary  nonuse,  DOD  approved 
carriers:  taking  action,  on  an  as  needed 
basis,  to  review,  suspend,  reinstate,  or 
place  into  temporary  nonuse  or 
extended  temporary  nonuse,  an  air 
carrier  providing  operational  support 
services  to  DOD:  and,  referring  with 
recommendations,  issues  requiring 
resolution  or  other  action  by  higher 
authority. 

(f)  CARB  administrative  procedures. — 
(1)  Membership.  The  CARB  will  consist 
of  four  voting  members  appointed  by 
USCINCTRANS  from  USTRANSCOM 
and  its  component  commands.  These 
members  and  their  alternates  will  be 
general  officers  or  their  civilian 
equivalent,  with  experience  in  the 
operations,  maintenance,  transportation, 
or  air  safety  fields.  A  Chairman  and 
alternate  will  be  designated.  Nonvoting 
CARB  members  will  be  appointed  as 
necessary  by  USCINCTRANS.  A  non- 
voting recorder  will  also  be  appointed. 

(2)  Decisions.  Decisions  of  the  CARB 
will  be  taken  by  a  majority  vote  of  the 
voting  members  present,  with  a 
minimum  of  three  voting  members  (or 
their  alternates)  required  to  constitute  a 
quorum.  In  the  event  of  a  tie,  the  Chair 
of  the  CARB  will  decide  the  issue. 

(3)  Meetings  of  the  CARB.  The  CARB 
may  meet  either  in  person  or  by  some 
electronic  means.  U  will  be  convened  by 
either  USCINCTRANS  or  the  Chair  of 
the  CARB.  The  meeting  date,  time,  and 
site  of  the  CARB  will  be  determined  at 
the  time  of  the  decision  to  convene  the 
CARB.  Minutes  of  CARB  meetings  will 
be  taken  by  the  recorder,  summarized, 
and  preserved  with  all  other  records 
relating  to  the  CARB  meeting.  The 
recorder  will  ensure  the  air  carrier  and 
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appropriate  DOD  and  federal  agencies 
are  notified  of  the  CARB's  decision(s) 
and  reasons  therefore.  In  the  event  of  a 
fatal  accident,  the  CARB  shall  convene 
as  soon  as  possible  but  not  later  than  72 
hours  after  notification  by  the  Chair. 

(g)  CARB  operating  procedures. — (1) 
Placing  an  air  carrier  into  temporary 
nonuse.  (i)  In  case  of  a  fatal  aircraft 
accident  or  for  other  good  cause,  two  or 
more  voting  members  of  the  CARB  may 
jointly  make  an  immediate 
determination  whether  to  place  the  air 
carrier  involved  into  a  temporary 
nonuse  status  pending  suspension 
proceedings.  Prior  notice  to  the  air 
carrier  is  not  required. 

(ii)  The  carrier  shall  be  promptly 
notified  of  the  temporary  nonuse 
determination  and  the  basis  therefore. 

(iii)  Temporary  nonuse  status 
terminates  automatically  if  suspension 
proceedings  are  not  commenced,  as  set 
out  in  paragraph  (g)(2)  of  this  section, 
within  30  days  of  inception  unless  the 
CARB  and  air  carrier  mutually  agree  to 
extend  the  temporary  nonuse  status. 

(2)  Suspension  of  an  air  carrier,  (i)  On 
a  recommendation  of  the  DOD  Air 
Carrier  Survey  and  Analysis  Office  or 
any  individual  voting  member  of  the 
CARB.  the  CARB  shall  consider  whether 
or  not  to  suspend  a  DOD  approved  air 
carrier. 

(ii)  If  the  CARB  determines  that 
suspension  may  be  appropriate,  it  shall 
notify  the  air  carrier  that  suspension 
action  is  under  consideration  emd  of  the 
basis  for  such  consideration.  The  air 
carrier  will  be  offered  a  hearing  within 
15  days  of  the  date  of  the  notice,  or 
other  such  period  as  granted  by  the 
CARB,  at  which  the  air  carrier  may  be 
present  and  may  offer  evidence.  The 
hearings  shall  be  as  informal  as 
practicable,  consistent  with 
administrative  due  process.  Formal 
rules  of  evidence  do  not  apply. 

(iii)  The  types  of  evidence  which  may 
be  considered  includes,  but  is  not 
limited  to: 

(A)  Information  and  analysis  provided 
by  the  DOD  Air  Carrier  Survey  and 
Analysis  Office. 

(B)  Information  submitted  by  the  air 
carrier. 

(C)  Information  relating  to  action  that 
may  have  been  taken  by  Uie  air  carrier 
to: 

(i)  Correct  the  specific  deficiencies 
that  led  the  CARB  to  consider 
suspension;  and 

(2)  Preclude  recurring  similar 
deficiencies. 

(D)  Other  matters  the  CARB  deems 
relevant. 

(iv)  The  CARB's  decisions  on  the 
reception  or  exclusion  of  evidence  shall 
be  final. 


(v)  Air  carriers  shall  have  the  burden 
of  proving  their  suitability  to  safely 
perform  DOD  air  transportation  and/or 
operational  support  services  by  clear 
and  convincing  evidence. 

(vi)  After  the  conclusion  of  such 
hearing,  or  if  no  hearing  is  requested 
and  attended  by  the  air  carrier  within 
the  time  specifi'ed  by  the  CARB,  the 
CARB  shall  consider  the  matter  and 
make  a  final  decision  whether  or  not  to 
suspend  the  air  carrier  or  to  impose 
such  lesser  sanctions  as  appropriate. 
The  air  carrier  will  be  notified  of  the 
CARB's  decision. 

(3)  Reinstatement,  (i)  The  CARB  may 
consider  reinstating  a  suspended  carrier 
on  either  CARB  motion  or  carrier 
motion,  unless  such  carrier  has  become 
ineligible  in  the  interim. 

(ii)  The  carrier  has  the  burden  of 
proving  by  clear  and  convincing 
evidence  (hat  reinstatement  is 
warranted.  The  air  carrier  must  satisfy 
the  CARB  that  the  deficiencies,  which 
led  to  suspension,  have  been  corrected 
and  that  action  has  been  implemented 
to  preclude  the  recurrence  of  similar 
deficiencies. 

(iii)  Air  carrier  evidence  in  support  of 
reinstatement  will  be  provided  in  a 
timely  manner  to  the  CARB  for  its 
review.  The  CARB  may  independently 
corroborate  the  carrier-provided 
evidence  and  may,  at  its  option, 
convene  a  hearing  and  request  the 
participation  of  the  air  carrier. 

(4)  Appeal  of  CARB  decisions,  (i)  An 
air  carrier  placed  in  suspension  by  the 
CARB  may  administratively  appeal  this 
action  to  USCINCTRANS.  An  appeal,  if 
any,  must  be  filed  in  writing,  with  the 
DOD  Air  Carrier  Survey  and  Analysis 
Office,  and  postmarked  within  15 
workdays  of  receipt  of  notice  of  the 
CARB's  suspension  decision.  In  the  sole 
discretion  of  USCINCTRANS.  and  for 
good  cause  shown,  the  suspension  may 
be  stayed  pending  action  on  the  appeal. 

(ii)  Air  carriers  shall  not  be  entitled  to 
a  de  novo  hearing  or  personal 
presentation  before  the  appellate 
authority. 

(iii)  The  decision  of  the  appellate 
authority  is  final  and  is  not  subject  to 
further  administrative  review  or  appeal. 

(5)  Referral  of  issues  to  higher 
authorities.  The  approval  or  disapproval 
of  an  air  carrier  for  use  by  DOD,  the 
placing  of  approved  carriers  into 
temporary  nonuse  status,  and  the 
suspension  and  reinstatement  of 
approved  carriers,  are  all  decisions 
which  must  be  made  by  the  CARB, 
Other  matters  may  be  referred  by  the 
CARB  to  USCINCTRANS  for 
appropriate  action,  with  or  without 
recommendations  by  the  CARB.  The 
CARB  will  forward  for  decision,  through 


USCINCTRANS  to  the  Under  Secretary 
of  Defense  (Acquisition,  Technology 
and  Logistics)  (USD(AT&L)),  all  air 
carrier  use/nonuse  recommendations 
involving  foreign  air  carriers  other  than 
those  providing  charter  transportation 
or  operational  support  service  to  the 
Department  of  Defense. 

§  861 .6    DOD  review  of  foreign  air  carriers. 

Foreign  air  carriers  providing  or 
seeking  to  provide  ser\'ices  to  DOD  shall 
be  subject  to  review  and.  if  appropriate, 
approval  by  DOD.  Application  of  the 
criteria  and  requirements  of  this  part 
and  the  degree  of  oversight  to  be 
exercised  by  DOD.  if  any.  over  a  foreign 
air  carrier  depends  upon  the  type  of 
ser\'ices  performed  and.  in  some 
instances,  by  the  quality  of  oversight 
exercised  by  the  foreign  air  carrier's 
CAA.  The  scope  and  frequency  of  the 
review  of  any  given  foreign  air  carrier 
under  this  part  will  be  at  the  discretion 
of  the  CARB  or  higher  authority. 

(a)  Foreign  air  carriers  seeking  to 
provide  or  providing  air  transportation 
services  under  a  contract  or  Military  Air 
Transportation  Agreement  v^ith  DOD.  or 
pursuant  to  another  arrangement 
entered  into  by.  or  on  behalf  of.  DOD. 
Foreign  air  carriers  seeking  to  provide  or 
providing  air  transportation  services 
under  a  contract  or  Militan*-  Air 
Transportation  Agreement  with  DOD. 
must  meet  all  requirements  of  ^  861.4. 
and  be  approved  by  the  CARB  in 
accordance  with  §861.5.  This  includes 
foreign  air  carriers  seeking  to  provide,  or 
providing,  airlift  ser\'ices  to  DOD 
personnel  pursuant  to  an  arrangement 
entered  into  by  another  federal  agency, 
state  agency,  foreign  government, 
international  organization,  or  other 
entity  or  person  on  behalf  of.  or  for  the 
benefit  of.  DOD.  regardless  of  whether 
DOD  pays  for  the  airlift  services 
provided.  For  purposes  of  establishing 
the  degree  of  oversight  and  review  to  be 
conducted  under  the  DOD  Commercial 
Air  Transportation  Quality  and  Safety 
Review  Program,  such  foreign  air 
carriers  are  considered  the  same  as  U.S. 
carriers.  In  addition,  they  must  have  an 
operating  certificate  issued  by  the 
appropriate  CAA  using  regulations 
which  are  the  substantial  equivalent  of 
those  found  in  the  U.S.  FARs,  and  must 
maintain  such  certification  throughout 
the  term  of  the  contract  or  agreement. 
The  CAA  responsible  for  exercising 
oversight  of  the  foreign  air  carrier  must 
meet  ICAO  standards  as  determined  by 
ICAO,  or  the  FAA  under  the  FAA's 
International  Aviation  Safety 
Assessment  Program. 

(b)  Foreign  air  carriers  providing 
passenger  services  under  the  GSA  City 
Pair  Program.  Foreign  air  carriers 
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performing  any  portion  of  a  route 
awarded  to  a  U.S.  air  carrier  under  the 
GSA  Citv  Pair  Program  pursuant  to  a 
code-sharing  agreement  with  that  U.S. 
air  carrier,  are  generally  not  subject  to 
DOD  sur\ev  and  approval  under 
§§861.4  and  861.5.  However,  DOD  will 
periodical} V  review  the  performance  of 
such  foreign  carriers  This  review  may 
consist  of  recurring  performance 
evaluations,  periodic  examination  of  the 
US  code-sharing  carrier's  operational 
reviews  and  assessments  of  the  foreign 
carrier  and.  where  appropriate  ami 
agreed  to  bv  the  air  carriers  concerned 
and  DOD,  on-site  survevs  of  the  foreign 
air  carrier  Such  carriers  must  also  meet 
the  12  months  prior  experience 
requirement  of  *?  86 1.4(e)(1)  TheCAKB 
or  higher  authoritv  mav  prescribe 
additional  review  requirements  Should 
circumstances  warrant,  use  nf  these  air 
carriers  bv  DOD  passengers  on  official 
business  mav  be  restricted  or  prohibited 
as  necessar\'  to  assure  the  highest  lf\.i'ls 
of  passenger  safety 

(c)  Other  foreign  air  carriers  <  firn//i,i,' 
individuallv  ticketed  DOD  passengers 
on  official  business  Foreign  air  carriers 
carr\ing  individually  ticketed  DOD 
passengers  on  official  business  are  not 
subject  to  DOD  survev  and  approval 
under  §4}  861.4  and  861  5  However,  the 
DOD  Air  Carrier  Survey  and  .\nalvsis 
Division  mav  periodicallv  review  the 
performance  of  such  carriers.  Reviews 
mav  include  voluntarv  on-site  survevs 
as  directed  bv  the  C.ARB  or  higher 
authoritv  in  the  event  questions  relating 
to  the  safety  and  continued  use  of  the 
carrier  arise,  the  matter  mav  be  referred 
to  the  CARB  for  appropriate  action. 

(d)  Foreign  air  earners  from  countries 
in  which  the  CAA  is  not  in  compliance 
with  ICAO  standards  Unless  otht-rwise 
authorized,  use  by  DOD  personnel  on 
official  business  of  foreign  air  carriers 
from  countries  in  which  the  CAA  is  not 
in  compliance  with  ICAO  standards  is 
prohibited  except  for  the  last  leg  into 
and  the  first  leg  out  of  the  US  on  such 
carriers.  This  includes  foreign  air 
carriers  performing  any  portion  of  a 
route  awarded  to  a  I'.S.  air  carrier  under 
the  GSA  Citv  Pair  Program  pursuant  to 

a  code-sharing  agreement  with  that  U.S. 
air  carrier. 

(e)  On-site  surveys.  The  scope  of  the 
on-site  survey  of  a  foreign  air  carrier 
will  be  at  the  discretion  of  the  CARB   In 
the  event  a  foreign  air  carrier  denies  a 
request  made  under  this  part  to  conduct 
an  on-site  survey,  the  CARB  will 
consider  all  available  information  and 
make  a  use/nonuse  recommendation  to 
DOD.  if  placed  in  nonuse  status  bv 
DOD,  such  air  carriers  will  not  be  used 
unless,  in  accordance  with  the  reference 
in  §861.1  (b).  in  the  judgment  of  the 


appropriate  Combatant  Commander,  no 
acceptable  alternative  to  using  the 
carrier  exists  and  the  travel  is  mission 
essential 

(f)  Foreign  earners  providing 
operational  support  ser\'ices  to  DOD. 
Such  carriers  are  subject  to  DOD 
oversight,  on  a  case-by-case  basis,  to  the 
extent  directed  by  the  CARB  or  higher 
authority, 

§  861 .7    Disclosure  of  voluntarily  provided 
safety-related  information. 

(a)  Creneral.  In  accordance  with 
paragraph  (h)  of  the  reference  in  §861.1 
(a),  DOD  mav  withhold  from  public 
disclosure  safety-related  information 
voluntarilv  provided  to  DOD  by  an  air 

I  arner  for  the  purposes  of  this  Part  if 
DOD  determines  that— 

( 1 )  The  disclosure  of  the  information 
would,  in  the  future,  inhibit  an  air 
carrier  from  voluntarily  providing  such 
information  to  DOD  or  another  Federal 
agency  for  the  purposes  of  this  Part  or 
for  other  air  safety  purposes;  and 

[2]  The  receipt  oi  such  information 
generallv  enhances  the  fulfillment  of 
responsibilities  under  this  Part  or  other 
air  safety  responsibilities  involving  DOD 
or  another  Federal  agency. 

(b)  Processing  requests  for  disclosure 
of  voluntarilv  provided  safety-related 
information.  Requests  for  public 
liisclosure  will  be  administratively 
processed  in  accordance  with  32  CFR 
Part  806.  Air  Force  Freedom  of 
Information  Act  Program. 

((  )  Disclosure  of  voluntarily  provided 
safety -re  I  a  ted  information  to  other 
agencies  The  Department  of  Defense 
may.  at  its  discreticm.  disclose 
voluntarily  provided  safety-related 
information  submitted  under  this  Part 
hv  an  air  carrier,  to  other  agencies  with 
safety  responsibilities  The  DOD  will 
provide  such  information  to  another 
agency  onlv  upon  receipt  of  adequate 
assurances  that  it  will  protect  the 
information  from  public  disclosure,  and 
that  it  will  not  release  such  information 
unless  specifically  authorized. 

Pamela  1).  Fitzgerald, 

.-Ur  h'onr  h'rtlt'ral  Hi-gister  Liaison  Officer. 
IFK  Uoc.  02-27087  Filed  U>-25-02:  8:4.'i  am] 
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ACTION:  Notice  of  temporary  deviation 
from  regulations. 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-O2-123] 

Drawbridge  Operation  Regulations: 
Taunton  River,  MA 

AGENCY:  Coast  Guard.  DOT. 


SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  Brightman  Street 
Bridge,  mile  1.8.  across  the  Taunton 
River  between  Fall  River  and  Somerset. 
Massachusetts.  This  deviation  from  the 
regulations  allows  the  bridge  to  open 
only  one  lift  span  for  the  passage  of 
vessel  traffic  from  9  p.m.  on  November 
8.  2002  through  4  p.m.  on  November  22, 
2002.  During  this  deviation  the  Fall 
River  lift  span  will  remain  in  the  closed 
position  for  vessel  traffic  and  the 
Somerset  lift  span  will  be  fully 
operational  at  all  times.  This  deviation 
is  necessary  to  facilitate  scheduled 
maintenance  at  the  bridge. 

DATES:  This  deviation  is  effective  from 
November  8.  2002  through  November 
22,2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McDonald.  Project  Officer,  First 
Coast  Guard  District,  at  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION:  The  bridge 
owner,  Massachusetts  Highway 
Department,  requested  a  temporary 
deviation  from  the  drawbridge  operating 
regulations  to  facilitate  necessary 
structural  repairs  at  the  bridge, 
replacement  of  the  main  floor  beam,  at 
the  bridge. 

Under  this  deviation  the  Brightman 
Street  Bridge,  mile  1.8.  across  the 
Taunton  River  in  Massachusetts,  will  be 
allowed  to  open  onlv  a  single  lift  span 
for  the  passage  of  vessel  traffic  from  9 
p.m.  on  November  8.  2002  through  4 
p.m.  on  November  22.  2002.  During  this 
deviation  the  Fall  River  lift  span  will 
remain  in  the  closed  position  for  vessel 
traffic  and  the  Somerset  lift  span  will  be 
fullv  operational  at  all  times. 

There  have  been  few  requests  to  open 
this  bridge  during  the  requested  time 
period  scheduled  for  these  structural 
repairs  in  past  years.  The  Coast  Guard 
and  the  bridge  owner  coordinated  this 
closure  with  the  facilities  upstream  from 
the  bridge  and  no  objections  to  this 
scheduled  closure  were  received. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35,  and  will  be  performed  with  all 
due  speed  in  order  to  return  the  bridge 
to  normal  operation  as  soon  as  possible. 

Dated:  October  18,  2002. 
V.S.  Crea. 

Rear  Admiral.  Coast  Guard.  Commander, 

First  Coast  Guard  District. 

\VR  Doc.  02-27373  Filed  10-25-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD07-02-125] 

Drawbridge  Operation  Regulations; 
Memorial  Drawbridge,  Atlantic 
Intracoastal  Waterway,  Daytona  Beach, 
Volusia  County,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Memorial  Drawbridge,  across  the 
Atlantic  Intracoastal  Waterway,  mile 
830.6,  Daytona  Beach,  Florida.  This 
deviation  allows  the  bridge  to  only  open 
a  single  leaf  from  6  a.m.  until  6  p.m. 
from  November  2,  2002  until  December 
31,  2002.  A  double  leaf  opening  will  be 
available  with  30-minutes  advance 
notice  to  the  bridge  tender.  From  6:01 
p.m.  until  5:59  a.m.  the  bridge  will 
remain  in  the  open  to  navigation 
position.  This  temporary  deviation  is 
required  to  allow  the  bridge  owner  to 
safely  complete  emergency  repairs  to 
the  bridge. 

DATES:  This  deviation  is  effective  from 
6  a.m.  on  November  2,  2002  until  6  p.m. 
on  December  31,2002. 
ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket  [CGD07-O2-125]  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Commander  (obr),  Seventh  Coast  Guard 
District,  909  S.E.  1st  Avenue,  Room  432. 
Miami,  FL  33131  between  7:30  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Project  Officer,  Seventh 
Coast  Guard  District,  Bridge  at  (305) 
415-6743. 

SUPPLEMENTARY  INFORMATION:  The 
existing  regulations  for  the  Memorial 
Drawbridge  in  33  CFR  117.261(g), 
require  the  drawbridge  to  open  on 
signal;  except  that  from  7:45  a.m.  to  8:45 
a.m.  and  from  4:45  p.m.  to  5:45  p.m., 
Monday  through  Saturday  except 
Federal  holidays,  the  draw  need  open 
only  at  8:15  a.m.  and  5:15  p.m. 

Volusia  county  officials  notified  the 
Coast  Guard  on  October  1,  2002,  that 
they  needed  to  operate  the  bridge  on  a 
single  leaf  schedule  to  effect  emergency 
repairs.  The  drawbridge  will  be  closed 
to  vehicular  traffic  during  the  entire 


period  of  repair.  The  Commander, 
Seventh  Coast  Guard  District  has 
granted  a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
117.261(g)  to  complete  emergency 
repairs  to  the  drawbridge.  This 
deviation,  the  Memorial  Drawbridge, 
mile  830.6  at  Da\'tona,  need  only  open 
a  single  leaf  from  6  a.m.  until  6  p.m.  on 
November  2,  2002  to  December  31. 
2002.  A  double-leaf  opening  is  available 
with  a  30-minute  advance  notice  to  the 
bridge  tender. 

Dated:  October  16.  2002. 
Greg  Shapley. 

Chief  Bridge  Administration  Branch.  Seventh 

Coast  Guard  District. 

IFRDor.  02-27372  Filed  10-2,i-02;  8:45  anil 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AH42 

Evidence  for  Accrued  Benefits 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  dealing  with 
accrued  benefits,  those  benefits  to 
which  an  individual  was  entitled  under 
existing  ratings  or  decisions,  or  those 
based  on  "evidence  in  the  file  at  date  of 
death,"  which  were  due  and  unpaid  at 
the  time  the  individual  died.  "Evidence 
in  the  file  at  date  of  death"  is  now 
interpreted  as  evidence  in  VA's 
possession  on  or  before  the  date  of  the 
beneficiary's  death,  even  if  such 
evidence  was  not  physically  located  in 
the  VA  claims  folder  on  or  before  the 
date  of  death.  Further,  "evidence 
necessar\'  to  complete  the  application" 
for  accrued  benefits  is  now  interpreted 
as  information  necessary  to  establish 
that  the  claimant  is  within  the  category 
of  eligible  persons  and  that 
circumstances  exist  which  make  the 
claimant  the  specific  person  entitled  to 
the  accrued  benefits.  These  amendments 
reflect  our  interpretation  of  the 
governing  statute. 

DATES:  Effective  Date:  November  27. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset.  Jr..  Consultant,  Regulations  Staff 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  810 
Vermont  Avenue.  NW,  Washington,  DC 
20420,  telephone  (202)  273-7213.  This 
is  not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION:  On  March 
4,  2002.  we  published  in  the  Federal 
Register  (67  FR  9638-9640)  a  proposed 
rule  to  amend  the  adjudication 
regulations  to  define  the  terms 
"evidence  in  the  file  at  date  of  death" 
and  "evidence  necessary  to  complete 
the  application"  for  the  purpose  of 
accrued  benefits. 

We  are  also  correcting  a  technical 
error  we  made  in  the  second 
amendatory  language  instruction  of  the 
proposed  rule.  We  proposed  to  revise 
"paragraph  (d)(4)  introductory  text," 
(emphasis  added)  67  FR  9640.  whereas 
we  meant  to  revise  paragraph  (d)(4)  in 
its  entirety  (emphasis  added).  Despite 
the  error  in  the  amendatory  instruction, 
our  intent  was  clearly  indicated  in  the 
SUPPLEMENTARY  INFORMATION  discussion 
of  the  proposed  rule.  There,  we 
explained  that  "38  CFR  3.1000(d)(4) 
purports  to  define  'evidence  in  the  file 
at  date  of  death.'"  but  rather  provides 
that  VA  may  accept  identif>'ing. 
corroborating,  or  verif\ing  information 
from  certain  evidence.  67  FR  9639. 
Further,  we  stated  that  we  proposed  'to 
revise  §  3, 1000(d)(4)  to  define  evidence 
in  the  file  at  the  (sic)  date  of  death."  67 
FR  9639.  Accordingly,  in  this  final  rule, 
we  revise  paragraph  (d)(4)  in  its  entirety 
to  conform  with  the  explanation  given 
in  the  preamble  to  the  proposed  rule. 

We  requested  interested  persons  to 
submit  comments  on  or  before  May  3, 
2002.  We  received  no  comments.  Based 
on  the  rationale  set  forth  in  the 
proposed  rule,  we  are  adopting  the 
proposed  rule  as  a  final  rule  without 
change. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
SI 00  million  or  more  in  any  given  year. 
This  final  rule  will  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary-  certifies  that  the 
adoption  of  the  final  rule  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612'.  This 
final  rule  does  not  directly  affect  any 
small  entities.  Only  VA  beneficiaries 
could  be  directly  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(b).  this 
amendment  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Doniestic  .Assistance 
Program  Numbers 

Thf  (  dtrtloK  of  Federal  Domestif  A.ssistance 
prngrnm  numbers  for  this  finril  rule  are 
ft4  104.  h4  1()T,  M  104.  and  <i4  110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits. 
Health  care.  Pensions.  Veterans, 
Vietnam. 

.■\pproved;  .August  21.  2002. 
.\nthony  (.  Printipi. 
Sfcn-tan  of  VV/^'^(J:l^  Affairs 

Ff)r  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  amended  as 

follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C:.  .5Ul(a).  unless 
otherwise  noted 

2.  Section  3  1000  is  amended  by 
revising  the  section  heading,  paragraph 
(c)(1).  and  paragraph  (d)(4)  .  to  read  as 
follows: 

§3.1000    Entitlement  under  38  U.S.C.  5121 
to  t>enefits  due  and  unpaid  upon  death  of 
a  twneficiary. 

***** 

(0  *   *   • 

(1)  If  an  application  for  accrued 
benefits  is  incomplete  because  the 
claimant  has  n(jt  furnished  information 
necessary  to  establish  that  he  or  she  is 
within  the  category  of  eligible  pt>rsons 
under  the  provisions  of  paragraphs 
(a)(1)  through  (a)(4)  or  paragraph  (b)  of 
this  section  and  that  c;ir[:umstances  exist 
which  make  the  claimant  the  specific 
person  entitled  to  pavment  of  all  or  part 
of  anv  benefits  which  may  have 
accrued.  VA  shall  notify  the  claimant 

(i)  Of  the  type  of  information  required 
to  complete  the  application: 

(ii)  That  VA  will  take  no  further 
action  on  the  claim  unless  VA  receives 
the  required  information;  and 

(iii)  That  if  VA  does  not  receive  the 
required  information  within  1  year  of 


the  date  of  the  original  VA  notification 
of  information  required,  no  benefits  will 
be  awarded  on  the  basis  of  that 
application. 

***** 

(d)  •   *   * 

(4)  Evidence  in  the  file  at  date  of 
dfoth  means  evidence  in  VA's 
possession  on  or  before  the  date  of  the 
beneficiarv's  death,  even  if  such 
evidence  was  not  physically  located  in 
the  VA  claims  folder  on  or  before  the 
date  of  death. 
***** 

|FR  I'kw.  02-27407  Filed  10-25-02;  8:45  am] 

BILUNG  COOC  8320-0 1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 

[FRL-7399-1] 

OMB  Approvals  Under  the  Paperwork 
Reduction  Act;  Technical  Amendment 

AGENCY:  Environmental  Protection 
.■\gency  (EPA). 
action:  Final  rule. 


SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  (PRA),  this 

technical  amendment  amends  the  table 

that  lists  the  Office  of  Management  and 

Budget  (OMB)  control  numbers  issued 

under  the  PRA. 

EFFECTIVE  DATE:  This  final  rule  is 

effective  October  28.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mania  B   Mia,  202-564-7042; 

mid  miirtHi'&ep(2.i^nv 

SUPPLEMENTARY  INFORMATION:  EPA  is 

(iint'iiding  thi;  table  of  currently 
approved  information  collection  request 
(I(!R)  control  numbers  issued  by  OMB 
for  \arinus  regulations.  The  amendment 
upiiates  the  table  to  list  those 
information  collection  requirements 
promulgated  under  the  Consolidated 
Federal  Ait  Rule,  (CAR)  which  appeared 
in  the  Federal  Register  on  December  14. 
2000  at  65  F^R  78285.  The  amendment 
also  updates  the  table  to  list  the 
informaticm  collection  requirements 
approved  bv  OMB  on  August  31.  2002 
under  control  number  2060-0443  for  the 
consolidation  of  the  ICR's  for  the 
referencing  subparts  of  the  CAR  into  the 
CAR  ICR  as  follows:  40  CFR  part  60. 
subpart  Ka;  40  CFR  part  60.  subpart  Kb; 
40  CFR  part  60.  subpart  VV;  40  CFR  part 

60.  subpart  DDD;  40  CFR  part  60. 
subpart  III;  40  CFR  part  60.  subpart 
NNN;  40  CFR  part  60.  subpart  RRR;  40 
CFR  part  61.  subpart  BE:  40  CFR  part 

61,  subpart  Y;  40  CFR  part  61.  subpart 


V:  40  CFR  part  63,  subpart  F;  40  CFR 
part  63,  subpart  G;  40  CFR  part  63, 
subpart  H;  and  40  CFR  part  63,  subpart 
I.  ElPA  will  continue  to  present  OMB 
control  numbers  in  a  consolidated  table 
format  to  be  codified  in  40  CFR  part  9 
of  the  Agency's  regulations.  The  table 
lists  CFR  citations  with  reporting, 
recordkeeping,  or  other  information 
collection  requirements,  and  the  current 
OMB  control  numbers.  This  listing  of 
the  OMB  control  numbers  and  their 
subsequent  codification  in  the  CFR 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

These  ICRs  were  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  Due  to  the  technical 
nature  of  the  table,  EPA  finds  that 
further  notice  and  comment  is 
unnecessary.  As  a  result,  EPA  finds  that 
there  is  "good  cause  "  under  section 
553(b](B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B),  to 
amend  this  table  without  prior  notice 
and  comment. 

L  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  rule  also  does  not 
require  prior  consultation  with  State, 
local,  and  tribal  government  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093.  October  28.  1993)  or 
Executive  Order  13084  (63  FR  27655. 
May  10.  1998).  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629.  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.].  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  because  EPA  interprets 
Executive  Order  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  establish  an 
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environmental  standard  intended  to 
mitigate  health  or  safety  risks. 

Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  imnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefore,  and  established  an 
effective  date  of  October  28,  2002.  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  aot  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  17,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division,  Office 
of  In  formation  Collection. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PART  9-{AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311,  1313d,  1314,  1318, 
1321,  1326,  1330,  1342,  1344,  1345  (d)  and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 
242b,  243.  246,  300f,  300g,  300g-l,  300g-2. 
300g-3,  300g-4,  300g-5,  300g-6,  300J-1, 
300J-2,  300J-3,  300J-4,  300J-9,  1857  et  seq.. 
6901-6992k,  7401-7671q,  7542,  9601-9657, 
11023.  11048. 

2.  In  §  9.1  the  table  is  amended  by: 

a.  Adding  an  entry  title  and  citations 
for  the  ICR  for  40  CFR  part  65  under  the 
heading  "Consolidated  Federal  Air 
Rule';  and 

b.  Revising  entries  60.113a-60.115a, 
60.113b-60.116b,  60.482-2,  60-482-3, 
60.482-4,  60.482-7,  60.482-8,  60.482- 
10,  60.483-1,  60.483-2,  60.484-€0.487, 


60..')62-l,  60.562-2.  60.563-60.565, 
60.613-60.615,  60.663-60.665,  60.703- 
60.705  under  the  heading  "Standards  of 
Performance  for  New  Stationary 
Sources";  61.242-1,  61.242-2,  61.242-3. 
61.242-4.  61.242-7.  61.242-8,  61.242- 
10.  61.242-11.  61.243-1.  61.243-2. 
61.244-61.247.  61.271-61.276,  61.300, 
61.302-61.305.  under  the  heading 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants';  and  63.103, 
63.105.  63.117-63.118.  63.122-63.123. 
63.129-63.130,  63.146-63.148,  63.151- 
63.152.  63.181-63.182  under  the 
heading  "National  Emission  Standards 
for  Hazardous  Air  Pollutants  for  Source 
Categories"  to  read  as  follows; 

§9.1    OMB  approvals  under  the  Paperworit 
Reduction  Act. 


40  CFR  Citation 


OMB  control 
no 


40  CFR  citation 


OMB  control 
no. 


Standards  of  Performance  New  Stationary 
Sources  '■ 


60.113a-60.115a 2060-0443 

60.113b-60.116b 2060-0443 

•  .               •  •               • 

60.482-2  2060-0443 

60.482-3  2060-0443 

60.482-4  2060-0443 

60.482-7  2060-0443 

60.482-8 2060-0443 

60.482-10 2060-0443 

60.483-1  2060-0443 

60.483-2  2060-0443 

60.484-60.487  2060-0443 

•  •                •  •                • 

60.562-1  2060-0443 

60.562-2  2060-0443 

60.563-60.565  2060-0443 

»               •               •  ♦               • 

60.613-60.615  2060-0443 

•                                 •                                 •  *                                 • 

60.663-60.665 2060-0443 

.               .               •  •               • 

60.703-60.705  2060-0443 


National  Emission  Standards  for 
Hazardous  Air  Pollutants  ^ 


61.242-1   2060-0443 

61.242-2  2060-0443 

61.242-3  2060-0443 

61.242-4  2060-0443 

61.242-7  2060-0443 

61.242-8  2060-0443 

61.242-10  2060-0443 

61.242-11  2060-0443 


61.243-1  

61.243-2  

61.244-61.247 

61.271-61.276 

61.300  

61.302-61.305 


2060-0443 
2060-0443 
2060-0443 


2060-0443 
2060-0443 
2060-0443 


National  Emission  Standards  for  Haz- 
ardous Air  Pollutants  for  Source  Cat- 
egories 3 


63.103  2060-0443 

63.105  2060-0443 

63.117-63.118  2060-0443 

63.122-63.123  2060-0^43 

63.129-63.130  2060-0443 

63.146-63.148  2060-0443 

63.151-63.152  2060-0443 

63.181-63.182  2060-0443 


Consolidated  Federal  Air  Rule 

65.5  2060-0443 

65.6  2060-0443 

65.47  2060-0443 

65.48  2060-0443 

65.66  2060-0443 

65.63  2060-0443 

65.67  2060-0443 

65.83  2060-0443 

65.87  2060-0443 

65.102  2060-0443 

65.103-65.106  2060-0443 

65.109  2060-0443 

65.111  2060-0443 

65.117-65.120  2060-0443 

65.159  2060-0443 

65.160  2060-0443 

65.162  2060-0443 

65.163  2060-0443 

65.164  2060-0443 

65.165 2060-0443 

65.166  2060-0443 


'  Ttie  ICRs  referenced  in  ttiis  section  of  the 
table  encompass  the  applicable  general  provi- 
sions contained  in  40  CFR  part  60.  subpart  A. 
which  are  not  independent  information  collec- 
tion requirements. 

2  The  ICRs  referenced  in  this  section  of  the 
table  encompass  the  applicable  general  provi- 
sions contained  in  40  CFR  part  61.  subpart  A. 
which  are  not  independent  information  collec- 
tion requirements. 

3  The  ICRs  referenced  in  this  section  of  the 
table  encompass  the  applicable  general  provi- 
sions contained  in  40  CFR  part  63,  subpart  A, 
which  are  not  independent  information  collec- 
tion requirements. 

[FR  Doc.  02-27140  Filed  10-25-02;  8:45  am] 
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ENVIRONMEhfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-01 -48-71 74a;  A-1 -FRL-7376-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Prevention  of  Significant 
Deterioration  (PSD)  of  Air  Quality 
Permit  Requirements 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  The  revision  consists  of  a 
new  rule.  PART  Env-A  623.  "Prevention 
of  Significant  Deterioration  (PSD)  of  Air 
Qualitv  Permitting."  that  adopts  into 
New  Hampshire's  SIP  the  federal  PSD 
program  provisions.  The  SIP  revision 
also  amends  New  Hampshire's  permit 
procedural  rule.  PART  Env-A  205. 
"Permit  Notice  and  Hearing  Procedures; 
Temporary  Permits  and  Permits  to 
Operate."  to  make  the  rule  consistent 
with  the  new  state  PSD  rule.  The 
approval  of  this  revision  will  make  the 
New  Hampshire  PSD  program 
consistent  with  the  federal  plan 
requirements  for  a  SIP-approved  PSD 
program.  This  action  is  being  taken  in 
accordance  with  the  Clean  Air  Act 
DATES:  This  direct  final  rule  is  effective 
on  December  27,  2002  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  27,  2002   If 
adverse  comment  is  received.  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  mav  be  mailed  to 
Steven  A  Rapp.  Manager.  Air  Permits, 
Toxics  and  Indoor  Programs,  Office  of 
Ecosystem  Protection  (mail  code  CAP), 
U.S.  Environmental  Protection  Agencv. 
EPA-New  England.  1  Congress  Street — 
Suite  1100,  Boston,  MA  02114-202J 
Copies  of  the  documents  relevant  tf)  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office 
Ecosystem  Protection.  US 
Environmental  Protection  Agency, 
Region  I.  One  Congress  Street,  1 1th 
floor,  Boston.  MA;  Air  and  Radiation 
Docket  and  Information  Center,  US 
Environmental  Protection  Agency. 
Room  B-108,  1301  Constitution 
Avenue,  NW  .  Washington  DC;  and  the 
Department  of  Environmental  Services. 
64  Nocth  Main  Street,  Caller  Box  2033. 
Concord.  NH  03302-2033. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brendan  McCahill.  (617)  918-1652; 
email  at  MrCjjhill. Brendan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On  August 
6,  2001.  the  State  of  New  Hampshire 
submitted  a  formal  request  to  revise  its 
State  Implementation  Plan  (SIP).  This 
notice  approves  New  Hampshire's 
submitted  revisions  and  solicits 
comments  on  this  approval.  The  SIP 
revision  adopts  into  New  Hampshire's 
SIP  the  federal  PSD  program  provisions 
as  set  forth  in  40  CFR  52.21.  The  SIP 
revision  also  amends  two  sections  of 
New  Hampshire's  permit  procedural 
rules  required  to  implement  the  new 
state  PSD  program;  Part  Env-A  205.03. 
"Applications  .Subject  to  PSD 
Requirements."  and  Part- A  205.04. 
"Applications  Subject  to  Nonattainment 
Requirements.  "  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

I.  Summary  of  SIP  Revision 

The  following  table  summarizes  the 
contents  of  this  document. 

Table  of  Ck)ntents 

I  A;  What  is  the  PSD  Program? 
IB  What  IS  th»'  hisl(jry  of  the  PSD  program 
III  New  Hdmpshiruf 

I  C^:  How  will  New  Hampshire's  .SlP-approve 

PSD  program  under  40  CFR  .SI  166  differ 
from  the  delegated  P.SD  program  under  40 
CFR  52.21' 

II  Final  Ai  lion 

III  .administrative  Requirements 

l.A:  What  Is  the  PSD  Program? 

The  Clean  Air  Act  (CAA)  requires 
new  major  sources  and  major 
modifications  to  major  sources  to  obtain 
an  air  pollution  permit  before 
commencing  construction.  The  PSD 
program  is  the  set  of  regulations 
specifying  the  minimum  permit 
requirements  for  new  major  sources  or 
major  modifications  in  areas  that  are  in 
attainment  of  the  national  ambient  air 
qualitv  standards  (NAAQS).  The  PSD 
program  includes  two  major  elements: 

(1)  provisions  for  an  air  quality  analysis 
that  ensure  new  major  sources  or 
modifications  do  not  violate  NAAQS  or 
applicable  air  quality  increments  and; 

(2)  provisions  for  Best  Available  Control 
Technology  (BACT)  that  require  sources 
to  install  air  pollutant  controls  and/or 
implement  pollution  reduction 
operations. 


LB:  What  Is  the  History  of  the  PSD 
Program  in  New  Hampshire? 

In  a  March  18.  1982  letter  to  the 
Director  of  the  New  Hampshire  Air 
Resources  Agency.  EPA  delegated  to 
New  Hampshire  the  administrative 
provisions  of  the  Federal  PSD  program 
under  40  CFR  52.21.  Under  the  terms  of 
the  delegation.  New  Hampshire  was 
responsible  for:  (1)  receiving  and 
processing  PSD  applications  and  (2) 
developing  the  preliminary 
determination  and  draft  permit  that 
documents  New  Hampshire's  technical 
findings  regarding  the  air  impact 
analysis  and  BACT  requirements.  New 
Hampshire  would  then  forward  the 
preliminary  determination  and  draft 
permit  to  EPA  for  final  issuance.  EPA 
retained  authority  to  issue  and  enforce 
the  final  PSD  permit. 

On  January  28.  1999.  the  New 
Hampshire  Department  of 
Environmental  Services.  Air  Resources 
Division  (ARD).  submitted  a  SIP 
revision  that  consists  of  a  new  rule. 
PART  Env-A  623,  "Prevention  of 
Significant  Deterioration  of  Air  Quality 
Permitting.  The  submittal  was  intended 
to  adopt  into  New  Hampshire's  SIP  the 
federal  PSD  program  provisions  as  set 
forth  in  40  CFR  52.21.  However,  due  to 
issues  with  the  federal  citations 
referenced  in  the  submittal,  EPA  could 
not  fully  approve  the  rule  and  therefore, 
did  not  take  action  on  the  submittal. 

In  a  November  27.  2000  letter  to  the 
Regional  Administrator,  the  ARD 
formally  withdrew  its  January  28,  1999 
SIP  revision  and  requested  full 
delegation  to  implement  the  federal  PSD 
rules  at  40  CFR  52.21  including  the 
authority  to  issue  and  enforce  PSD 
permits.  In  addition,  the  ARD  requested 
authority  to  enforce  PSD  permits 
already  issued  by  EPA.  On  July  9.  2001, 
EPA  Region  I  approved  the  ARD's 
request  to  accept  full  delegation  of  the 
PSD  program  under  40  CFT?  52.21. 

On  August  6,  2001,  the  ARD 
submitted  SIP  revisions  that  consist  of 
new  rule.  PART  Env-A  623  "Permit 
Notice  and  Hearing  Procedures: 
Temporary  Permits  and  Permits  to 
Operate,  "  that  adopts  into  New 
Hampshire's  SIP  the  federal  PSD 
program  provisions  as  set  forth  in  40 
CFR  52.21.  New  Hampshire  is  also 
revising  portions  of  its  permit 
procedural  rules.  Env-A  205.  "Permit 
Notice  and  Hearing  Procedures: 
Temporary  Permits  and  Permits  to 
Operate,"  to  make  these  rules  consistent 
with  the  new  state  PSD  rule. 
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I.C:  How  Will  New  Hampshire's  SIP- 
Approve  PSD  Program  Under  40  CFR 
51.166  Differ  From  the  Delegated  PSD 
Program  Under  40  CFR  52.21? 

There  are  two  sets  of  PSD  regulations. 
The  first  set,  40  CFR  51.166,  specifies 
the  minimum  requirements  that  a  State 
PSD  air  quality  permit  program  under 
Part  C  of  Title  I  of  the  CAA  must  contain 
in  order  to  obtain  approval  by  EPA  as 
a  revision  to  the  SIP.  The  second  set,  40 
CFR  52.21,  delineates  the  federal  PSD 
program,  which  applies  as  part  of  the 
SIP  for  states  that  have  not  submitted  a 
PSD  program  that  meets  the 
requirements  of  40  CFR  51.166.  New 
Hampshire's  SIP  revision  PART  Env-A 
623  adopts  by  reference  into  the  State's 
SIP  portions  of  the  federal  PSD  program 
as  promulgated  in  40  CFR  52.21.  By 
adopting  portions  of  the  federal  PSD 
program  as  well  as  certain  other 
provisions,  PART  Env-A  623  satisfies 
the  minimum  plan  approval 
requirements  for  a  PSD  program  imder 
40  CFR  51.166. 

Since  the  state's  new  PSD  program 
includes  all  the  federal  PSD  program 
elements,  the  state  program 
requirements  will  be  equivalent  to  the 
federal  program.  However,  New 
Hampshire  adopted  public  participation 
and  permit  appeal  procedural 
requirements  that  are  specific  to  the 
state  in  place  of  procedures  under  the 
federal  program.  The  federally  delegated 
PSD  program  follows  the  public 
participation  procedural  requirements 
found  in  EPA's  consolidated  permit 
preceding  regulation  at  40  CFR  part  124. 
The  federal  consolidated  permit  process 
regulation  addresses,  among  other 
things,  the  appeal  process  for  several 
EPA  permitting  programs  including  the 
PSD  program.  The  regulation  requires 
that  petitions  of  PSD  permit  decisions 
be  addressed  to  Federal  Environmental 
Appeals  Board  (EAB). 

Under  the  SIP-approved  PSD 
program,  the  appeal  process  follows  the 
state's  permit  procedural  rules  for  state- 
issued  permits.  With  approval  of  New 
Hampshire's  PSD  rules,  persons 
aggrieved  by  a  PSD  permit  decision  will 
now  direct  permit  appeals  to  New 
Hampshire's  Air  Resources  Council  as 
required  by  the  state's  permit 
procedural  requirements.  If  the  Air 
Resources  Council  denies  the  appeal, 
the  petitioner  may  request  the  state 
supreme  court  to  hear  the  appeal. 

EPA  notes  that  New  Hampshire's 
pending  SIP-approved  PSD  rule  did  not 
define  a  date  of  the  incorporated  rule 
revision  of  40  CFR  52.21.  Without  this 
date.  New  Hampshire  believes  its  PSD 
rules  will  automatically  incorporate  and 
implement  all  future  revisions  to  40 


CFR  52.21  without  the  need  for 
additional  state  rulemaking.  Typically, 
states  need  to  revise  their  SIP-approved 
rules  to  comply  with  any  revisions 
made  to  underlying  federal  rules. 

II.  Final  Action 

EPA  is  approving  New  Hampshire's 
PART  Env-A  623,  "Prevention  of 
Significant  Deterioration  (PSD)  of  Air 
Quality  Permit  Requirements."  In 
addition,  EPA  is  approving  New 
Hampshire's  Part  Env-A  205.03, 
"Applications  Subject  to  PSD 
Requirements,"  and  Part-A  205.04. 
"Applications  Subject  to  Nonattainment 
Requirements"  adopted  by  the  state  on 
February  17.  1995  and  amended  on  July 
23. 2001. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
December  27,  2002  without  further 
notice  unless  the  Agency  receives 
relevant  adverse  comments  by 
November  27,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Only  parties 
interested  in  commenting  on  the  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  December  27.  2002  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

in.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
coflbtain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Art  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  powei 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.] 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fdimess  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  d  rule  report.  whic:h  includes  a 
copy  of  the  rule,  to  each  Hou.se  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  SenJite. 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  untU  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Dec:ember  27. 
2002.  Interested  parties  should 
comment  in  response  to  the  proposed 
rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 
the  comment  period  allowed  for  in  the 
proposal.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judii  iai 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  mav  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirements. 

:u)7(b)(2),) 


[See  section 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
polluti(m  control.  Carbon  monoxide. 
Incorporation  by  reference, 
intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  c:ompounds. 

Dated:  Septemtwr  ,1.  2002. 
Robert  W.  Varney, 

Hfgional  A(humi^lmt()r.  EPA  .Vint  England 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Auihority:  42  H  S.C.  7401  et  seq. 

Subpart  EE — New  Hampshire 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(60)  to  read  as 
follows: 

§  52.1 520    Identification  of  plan. 


(60)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Hampshire  Air  Resources  Division 
.August  6.  2001  and  April  26.  1995. 


(i)  Incorporation  by  reference. 

(A)  Section  623.01  and  sections 
623.03  through  623.06  of  New 
Hampshire's  rule  PART  Env-A  623  rule 
entitled,  "Prevention  of  Significant 
Deterioration  (PSD)  Of  Air  Quality 
Permit  Requirements."  This  regulation 
was  adopted  in  the  State  of  New 
Hampshire  on  July  23,  2001. 

(B)  New  Hampshire's  rules  PART 
Env-A  205.03,  "Applications  Subject  to 
PSD  Requirements,  "  and  PART  Env-A 
205.04,  "Applications  Subject  to 
Nonattainment  Requirements."  These 
regulations  were  adopted  in  the  State  of 
New  Hampshire  on  February  22,  1995 
and  amended  on  July  23,  2001. 

(ii)  Additional  materials. 

(A)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  August  6, 
2001  submitting  a  revision  to  the  New 
Hampshire  State  Implementation  Plan. 

(B)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  April  26, 
1995  submitting  a  revision  to  the  New 
Hampshire  State  Implementation  Plan. 

(C)  Nonregulatory  portions  of  the 
State  submittal. 

3.  In  §  52.1525.  Table  52.1525  is 
amended  by  adding  new  entries  to 
existing  state  citations  for  PART  Env-A 
200  and  PART  Env-A  600  to  read  as 
follows: 

§52.1525— EPA-approved    New  IHampsiiire 
state  regulations. 


Table  52.1525— EPA-Approved  Rules  and  Regulations'— New  Hampshire 


Title/subject 


State  citation 
chapter  -' 


Date 

adopted  by 

State 


Date 

approved  by 

EPA 


Federal 
Register  citation 


52  1520 


Explanations 


Procedural  Rules  Env  A  200 


Statewide  Permitting      EnvA  600 
System 


2/17/95 

& 
7/23/01 


7/23/01 


10/28/02     67  FR  65710 


10/28/02     67  FR  65710 


(c)(60)        Approving     Env-A     205.03     &     Env-A 
205.04  as  amended  7/23/01 


(c)(60)        Adding   Part   Env-A  623:   New  Hamp- 
shire's PSD  permit  requirements 


'  These  regulations  are  appticabte  statewide  unless  otherwise  noted  m  the  Explanation  section 

2  When  the  New  Hampshire  Department  ol  Environmental  Services  was  established  in  1987,  the  citation  chapter  title  for  the  air  regulations 
changed  from  CH  Air  to  Env-A 


I        4.  Section  52.1529  is  revised  to  read 
as  follows: 

§  52.1 529    Significant  deterioration  of  air 
quality. 

New  Hampshire's  Part  Env-A  623, 
"Requirements  for  Prevention  of 
Significant  Deterioration  Permits,"  as 
submitted  on  August  6,  2001,  is 
approved  as  meeting  the  requirements 
of  Subpart  1,  Part  C,  Title  I,  of  the  Clean 
Air  Act. 

[FR  Doc.  02-25857  Filed  10-25-02;  8:45  am) 
BILLING  CODE  6560-S(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[Docket  #  ID-02-001 ;  FRL-7398-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Idaho;  Norttiem  Ada  County  Cartion 
Monoxide  Redeslgnatlon  to  Attainment 
and  Designation  of  Areas  for  Air 
Quality  Planning  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

summary:  On  January  17,  2002,  the  State 
of  Idaho  requested  EPA  to  redesignate 
the  Northern  Ada  County  "not 
classified"  carbon  monoxide  (CO) 
nonattainment  area  to  attainment  for  the 
CO  National  Ambient  Air  Quality 
Standard  (NAAQS)  and  submitted  a  CO 
maintenance  plan  for  Northern  Ada 
County.  In  this  action,  EPA  is  approving 
the  maintenance  plan  and  redesignating 
the  Northern  Ada  County  CO 
nonattainment  area  to  attainment. 
DATES:  This  direct  final  rule  will  be 
effective  December  27,  2002,  unless  EPA 
receives  adverse  comments  by 
November  27,  2002.  If  relevant  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  Please  note  that  if  EPA 
receives  relevant  adverse  comment  on 
an  amendment,  paragraph  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  a 
relevant  adverse  comment. 
ADDRESSES:  Written  comments  may  be 
mailed  to:  Steve  Body,  State  and  Tribal 
Programs  Unit,  Office  of  Air  Quality, 
EPA  Region  10,  1200  Sixth  Avenue, 
Seattle,  WA  98101. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 


hours  at  the  United  States 
Environmental  Protection  Agency, 
Region  10,  Office  of  Air  Quality,  1200 
Sixth  Avenue,  Seattle  WA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Body,  State  and  Tribal  Programs 
Unit,  Office  of  Air  Quality,  EPA  Region 
10,  1200  Sixth  Avenue,  Seattle  WA., 
98101,  Telephone  number:  (206)  553- 
0782. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

L  What  is  the  purpose  of  this  action? 

H.  What  is  the  State's  process  to  submit  these 

materials  to  EPA? 
in.  EPA's  Evaluation  of  the  Redesignation 

Request  and  Maintenance  Plan 

(a)  The  Area  Must  have  .Mtained  the 
Carbon  Monoxide  NAAQS 

(b)  The  Area  Must  Have  Met  All 
Applicable  Requirements  Under  Section 
110  and  Part  D 

1.  CAA  Section  110  Requirements 

2.  Part  D  Requirements 

A.  Section  172(c)(3)— Emissions  Inventory 

B.  Section  172(c)(5)— New  Source  Review 
(NSR) 

C.  Section  172(c)(7)— Compliance  With 
CAA  section  110(a)(2);  Air  Quality 
Monitoring  Requirements 

(c)  The  Area  Must  Have  a  Fully  Approved 
SIP  Under  Section  llO(k)  of  the  CAA 

(d)  The  Area  Must  Show  the  Improvement 
in  Air  Quality  is  Due  to  Permanent  and 
Enforceable  Emission  Reductions. 

(e)  The  Area  Must  Have  A  Fully  Approved 
Maintenance  Plan  Under  CAA  Section 
175A 

1.  Emissions  Inventory— Attainment  Year 

2.  Demonstration  of  maintenance 

3.  Monitoring  Network  and  Verification  of 
Continued  Attainment  ^ 

4.  Contingency  Plan 

IV.  Conformity 

V.  Final  Action 

VI.  Administrative  Requirements 

I.  What  Is  the  Purpose  of  This  Action? 

EPA  is  redesignating  the  Northern 
Ada  County  "not  classified"  CO 
nonattainment  area  from  nonattainment 
to  attainment  and  approving  the 
maintenance  plan  that  will  keep  the 
area  in  attainment  for  the  next  10  years. 

EPA  originally  designated  the 
Northern  Ada  County  area  as 
nonattainment  for  CO  under  the 
provisions  of  the  1977  Clean  Air  Act 
(CAA)  Amendments  (see  43  FR  8962, 
March  3,  1978).  On  November  15,  1990, 
the  Clean  Air  Act  Amendments  of  1990 
were  enacted  (Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C)  of  the  CAA, 
the  Northern  Ada  County  area  was 
designated  nonattainment  for  CO  by 
operation  of  law  because  the  area  had 
been  designated  as  nonattainment 
before  November  15,  1990.  The 
Northern  Ada  County  area  is  classified 


as  an  unclassified,  or  "not  classified" 
CO  nonattainment  area  because  there 
were  no  violations  of  the  CO  standard 
in  1988  or  1989  prior  to  the  1990  Clean 
Air  Act  Amendments. 

Nonattainment  areas  can  be 
redesignated  to  attainment  after  the  area 
has  measured  air  quality  data  showing 
it  has  attained  the  NAAQS  and  when 
certain  planning  requirements  are  met. 
Section  107(d)(3)(E)  of  the  CAA 
provides  the  requirements  for 
redesignation.  These  are: 

(i)  The  Administrator  determines  that 
the  area  has  attained  the  national 
ambient  air  quality  standard: 

(ii)  The  Aaministrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k)  of  the  Act; 

(iii)  The  Administrator  determines 
that  the  improvement  in  air  quality  is 
due  to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan,  applicable 
Federal  air  pollution  control 
regulations,  and  other  permanent  and 
enforceable  reductions; 

(iv)  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
CAA  section  175 A;  and, 

(v)  the  State  containing  the  area  has 
met  all  requirements  applicable  to  the 
area  under  section  110  cuid  part  D  of  the 
CAA. 

Before  an  area  can  be  redesignated  to 
attainment,  all  applicable  State 
Implementation  Plan  (SIP)  elements 
must  be  fully  approved. 

II.  What  Is  the  State's  Process  To 
Submit  These  Materials  to  EPA? 

The  CAA  requires  States  to  follow 
certain  procedural  requirements  for 
submitting  SIP  revisions  to  EPA.  Section 
110(a)(2)  of  the  CAA  requires  that  each 
SIP  revision  be  adopted  by  the  State 
after  reasonable  notice  and  public 
hearing.  The  State  then  submits  the  SIP 
revision  to  EPA  for  approval. 

The  Idaho  Department  of 
Environmental  Quality  (IDEQ),  which 
has  regulatorv'  authority  for  sources  of 
air  pollution  in  the  Northern  Ada 
County  CO  nonattainment  area, 
developed  the  CO  maintenance  plan.  On 
October  23,  2001.  IDEQ  notified  the 
public  of  the  public  hearing  on  the  plan. 
On  November  27,  2001  IDEQ  held  the 
public  hearing  at  their  offices  in  Boise, 
Idaho.  On  Januarv-  17.  2002,  the  State  of 
Idaho  adopted  the  Limited  Maintenance 
Plan  for  the  Northern  Ada  County 
Carbon  Monoxide  Not-Classified 
Nonattainment  area.  On  January  1 7, 
2002,  the  State  submitted  the  proposed 
SIP  to  EPA.  EPA  has  determined  that 
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thf  Statf  met  the  requirements  for 
reasonable  notice  and  puhlu  ht'driiit; 
under  swtion  1 10(a)(2)  n(  the  CAA 

III.  EPA's  Evaluation  of  the 
Redesignation  Request  and 
Maintenance  Plan 

t;P.-\  hd>  rt'vit'Wt'd  tho  State's 
iiidintenani  e  plan  dnii  n'designation 
request  and  is  approving  the 
maintenance  plan  and  redesit^natint;  thi- 
area  tn  attainment  consistent  with  the 
requirements  of  (iAA  sw.tirjn 
107(d)(.3)(E].  The  following  is  a 
summary  of  EPA's  evaluation  and  a 
description  of  how  each  requirement  is 
met 

(a)  The  Area  Must  Have  Attained  the 
Carbon  Monoxide  NAAQS 

Sw;tion  107{d)(3)(E)(i)  requires  that 
the  Administrator  determine  that  the 
area  has  attained  the  applicable 
NAAQS.  The  primary  NAAQS  for  Cn  is 
9  parts  per  million  (ppm)  ( 10  milligrams 
per  cubic  meter)  for  an  8-hour  average, 
not  to  be  exceeded  more  than  once  per 
year  as  determined  at  each  monitoring 
site  in  the  area.  CiO  in  the  ambient  <ur 
is  measured  by  a  rpference  method 
based  on  40  (;FR  part  50.  Appendix  C 
EPA  considers  an  area  as  attaining  the 
CO  NAAQS  when  all  of  the  C;0 
monitors  in  the  area  have  an  exceedam  e 
rate  of  1.0  or  less  each  calendar  year 
over  a  two-calendar  year  period  [Set'  40 
CFR  50.8  and  40  CFR  part  50  Appendix 
C;.)  EPA's  interpretation  of  this 
requirement  is  that  an  area  seeking 
redesignation  to  attainment  must  show 
attainment  of  the  CO  NAAQS  for  at  least 
two  consecutive  calendar  years 
(September  4.  1992.  |ohn  f'alcagni 
policy  memorandum  "Procedures  tor 
Processing  Requests  to  Redesignate 
Areas  to  Attainment  "  (  "Calcagni 
Memorandum  "))  In  addition,  the  area 
must  continue  to  show  attainment 
through  the  date  that  EPA  promulgates 
redesignation  to  attainment 

Idaho's  CO  redesignation  request  for 
the  Northern  Ada  County  area  is  based 
on  valid  ambient  air  quality  data 
Ambient  air  quality  monitoring  data  for 
calendar  years  1987  through  2001  show 
a  measured  exceedance  rate  of  the  CO 
NAAQS  of  10  or  less  per  year  at  all 
monitoring  sites.  These  data  were 
collected  and  analyzed  as  required  bv 
EPA  (see  40  CFR  50.8  and  40  C:FR  part 
50,  Appendix  C)  and  have  been  stored 
in  EPA's  Aerometric  Information  and 
Retrieval  System  (AIRS)  These  data 
have  met  minimum  quality  assurance 
requirements  and  have  been  certified  by 
the  State  as  being  valid  before  being 
included  in  AIRS.  EPA's  evaluation  of 
the  ambient  air  quality  data  finds  that 


the  Northern  Ada  County  area  has  not 
violated  the  CO  standard  since  1987. 

(b)  The  Area  Must  Have  Met  All 
Applicable  Requirements  Under  Section 

I  It)  and  Part  D 

Section  107(d)(  t)(E)(v)  requires  that 
an  area  must  meet  ail  applicable 
requirements  under  section  110  and  part 

II  of  the  ( :.\A   EP.^  interprets  this 
re()uireinent  to  mean  the  State  must 
meet  all  requirements  that  applied  to 
the  area  prior  to,  or  at  the  time  of,  the 
submission  of  a  complete  redesignation 
request. 

1.  CAA  Section  1 10  Requirements 

On  lanuarv  31,  1972,  Idaho  submitted 
the  SIP  to  EPA  EPA  approved  the  SIP 
on  Mav  31.  1972.  See  37  FR  10861. 
Although  section  110  of  the  CAA  was 
amended  in  1990,  most  of  the  changes 
were  not  substantial  Thus,  we  have 
determined  that  the  SIP  revisions 
approved  in  1972  along  with  subsequent 
revisions  that  we  have  previously 
approved,  continue  to  satisfy  the 
requirements  of  section  110(a)(2).  EPA 
has  analyzed  the  SIP  elements  that  are 
[lart  of  this  action  and  determined  they 
comply  with  the  requirements  of  section 
110(a)(2). 

2.  Part  D  Requirements 

The  Northern  Ada  County  area  was 
originally  designated  as  nonattainment 
for  CO  on  March  3.  1978  (see  43  FR 
8962)   Idaho's  CAA  Part  D  initial  plan 
for  the  Northern  Ada  County  CO 
nonattainment  area  was  submitted  on 
lanuary  31.  1980.  and  approved  by  EPA 
on  October  23.  1980.  Idaho 
subsequently  revised  the  nonattainment 
area  plan  and  submitted  that  revision  to 
EPA  in  1984  and  it  was  approved  by 
EPA  on  June  5,  1985.  A  final  revision 
was  made  to  the  plan  and  submitted  to 
EPA  June  29.  1994  and  approved  by 
EPA  on  December  1.  1994.  See  59  FR 
61546 

Prior  to  the  1990  CAA  Amendments. 
EPA  had  begun  development  of  its  post- 
1987  policy  for  carbon  monoxide: 
however,  EPA  did  not  finalize  the  post- 
1987  policy  for  CO  because  the  Clean 
Air  Act  (C;AA)  was  amended  on 
November  15,  1990  Under  section 
107(d)(lHC:)of  theCAA,  the  Northern 
Ada  County  area  was  by  operation  of 
law  designated  nonattainment  for  CO 
because  the  area  had  been  previously 
designated  nonattainment  before 
November  15,  1990.  In  the  November  6. 
1991,  Federal  Register,  (56  FR  56694) 
the  Northern  Ada  County  area  was 
classified  as  a  "not  classified"  CO 
nonattainment  area  as  the  area  had  nut 
violated  the  CO  NAAQS  in  1988  or 
1989. 


Before  the  Northern  Ada  County  "not 
classified"  CO  nonattainment  area  may 
be  redesignated  to  attainment,  the  State 
must  have  fulfilled  the  applicable 
requirements  of  part  D.  Under  part  D.  an 
area's  classification  indicates  the 
requirements  to  which  it  will  be  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  whether 
classified  or  not  classified. 

The  relevant  Subpart  1  requirements 
are  contained  in  sections  172(c)  and  176 
of  the  Act.  The  April  16,  1992,  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990  (see  57  FR  13498)  ("General 
Preamble  of  April  16,  1992  ")  provides 
our  interpretation  of  the  CAA 
requirements  for  not  classified  CO  areas 
(see  specifically  57  FR  13535).  The 
General  Preamble  of  April  16.  1992. 
reads,  "Although  it  seems  clear  that  the 
CO-specific  requirements  of  subpart  3  of 
part  D  do  not  apply  to  CO  'not 
classified  "  areas,  the  1990  CAAA  are 
silent  as  to  how  the  requirements  of 
subpart  1  of  part  D,  which  contains 
general  SIP  planning  requirements  for 
all  designated  nonattainment  areas, 
should  be  interpreted  for  such  CO  cu-eas. 
Nevertheless,  because  these  areas  are 
designated  nonattainment.  some  aspects 
of  subpart  1  necessarily  apply." 

Under  section  172(b).  the  applicable 
section  172(c)  requirements,  as 
determined  by  the  Administrator,  were 
due  no  later  than  three  years  after  an 
area  was  designated  as  nonattainment 
under  section  107(d)  of  the  amended 
CAA  (see  56  FR  56694,  November  6. 
1991).  In  the  case  of  the  Northern  Ada 
County  area,  the  due  date  was 
November  15.  1993.  Since  the  Northern 
Ada  County  CO  redesignation  request 
and  maintenance  plan  were  not 
submitted  by  Idaho  until  January  17. 
2002,  the  General  Preamble  of  April  16. 
1992.  provides  that  the  applicable 
requirements  of  CAA  section  172  are: 
172(c)(3)  (emissions  inventory). 
172{c)(5)(new  source  review  permitting 
program),  and  172(c)(7)(the  section 
1 10(a)(2)  air  quality  monitoring 
requirements).  See  57  FR  13535.  April 
16, 1992. 

EPA  has  determined  that  the  Part  D 
requirements  for  Reasonably  Available 
Control  Measures  (RACM).  an 
attainment  demonstration,  reasonable 
further  progress  (RFP).  and  contingency 
measures  (CAA  section  172(c)(9))  are 
not  applicable  to  "not  classified"  CO 
nonattainment  areas.  See  57  FR  13535, 
April  16,  1992. 

Section  1 76  of  the  CAA  contains 
requirements  related  to  conformity. 
Although  federal  regulations  (see  40 
CFR  51.396)  require  that  states  adopt 
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transportation  conformity  provisions  in 
their  SIPs  for  areas  designated 
nonattainment  or  that  are  subject  to  a 
federally  approved  maintenance  plan, 
EPA  has  determined  that  a 
transportation  conformity  SIP  is  not  an 
applicable  requirement  for  purposes  of 
evaluating  a  redesignation  request  under 
section  107(d)  of  the  CAA.  This  decision 
is  reflected  in  our  1996  approval  of  the 
Boston  carbon  monoxide  redesignation. 
(See  61  FR  2918,  January  30. 1996.) 

The  remaining  applicable 
requirements  of  CAA  section  172  are 
discussed  below. 

A.  Section  172(c)(3)    Emissions 
Inventory 

Section  172(c)(3)  of  the  CAA  requires 
a  comprehensive,  accurate,  current 
inventory  of  all  actual  emissions  from 
all  sources  in  the  Northern  Ada  County 
CO  nonattainment  area.  The  emission 
inventory  requirement  for  "not 
classified"  CO  nonattainment  areas  is 
detailed  in  the  General  Preamble  of 
April  16, 1992.  EPA  has  determined  that 
an  emissions  inventory  is  required  by 
CAA  section  172(c)(3)  regardless  of  air 
quality  levels.  An  emissions  inventory 
must  be  included  as  a  revision  to  the 
SIP  and  was  due  three  years  from  the 
time  of  the  area's  designation.  For  "not 
classified"  CO  areas,  tihis  date  is 
November  15,  1993.  To  address  the 
section  172(c)(3)  requirement  for  a 
"current"  inventory,  EPA  interpreted 
"current"  to  mean  calendar  year  1990 
(see  57  FR  13502,  April  16.  1992). 

Idaho  included  in  the  January  17. 
2002,  proposed  SIP  revision,  a  Northern 
Ada  Coimty  CO  emission  inventory  for 
calendar  year  1995.  This  year 
corresponds  to  the  year  used  in 
calculating  the  design  value  contained 
in  the  SIP.  The  inventory  has  been 
reviewed  by  EPA  and  a  copy  of  that 
review  is  in  the  docket  to  this  action. 
EPA  believes  the  inventory  is 
comprehensive,  accurate  and  current 
and  meets  the  requirements  of  section 
172(c)(3)  of  the  CAA.  It  represents 
emissions  that  contributed  to  the  design 
value  in  the  plan.  The  design  value 
shows  that  the  area  attains  the  CO 
standard.  Therefore  the  emissions  are  at 
a  level  that  would  maintain  the 
standard. 

The  requirements  of  section  172(c)(3) 

are  met. 

B.  Section  172(c)(5)    New  Source 
Review  (NSR) 

The  Clean  Air  Act  Amendments  of 
1990  included  revisions  to  the  new 
source  review  (NSR)  program 
requirements  of  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  located  in 


nonattaiiunent  areas.  The  Act  requires 
states  to  amend  their  SIPs  to  reflect 
these  revisions,  but  it  did  not  require 
submittal  of  this  element  along  with  the 
other  SIP  elements.  The  Act  established 
Jime  30,  1992  as  the  submittal  date  for 
the  revised  NSR  programs.  See  Section 
189(a)  of  the  Act. 

In  the  General  Preamble  of  April  16. 
1992,  EPA  issued  guidance  for  states  to 
follow  in  the  development  of  revised 
programs  to  meet  the  requirements  of 
the  1990  Amendments.  EPA  guidance 
calls  for  states  to  implement  their 
existing  NSR  programs  during  the 
interval  preceding  our  formal  approval 
of  their  revised  NSR  programs. 

The  State  of  Idaho  submitted  to  EPA 
on  September  4.  1992,  rules  that  met  the 
requirements  of  the  1990  Clean  Air  Act 
Amendments  and  EPA  approved  those 
rules  on  July  23,  1993.  See  58  FR  39445. 

The  requirements  of  section  172(c)(5) 
are  met. 

C.  Section  172(c)(7)     Compliance  With 
CAA  Section  110(a)(2):  Air  Quality 
Monitoring  Requirements 

According  to  the  General  Preamble  of 
April  16,  1992,  "not  classified"  CO 
nonattaiiunent  areas  should  meet  the 
"applicable"  air  quality  monitoring 
requirements  of  section  110(a)(2)  of  the 
CAA.  The  State  of  Idaho  has  operated  a 
CO  monitor  in  the  Northern  Ada  County 
area  since  the  early  1970's.  In  this 
proposed  SIP  revision,  the  State  of 
Idaho  further  commits  to  operating  the 
CO  monitoring  network  into  the  future. 

The  requirements  of  section  172(c)(7) 
are  met. 

(c)  The  Area  Must  Have  a  Fully 
Approved  SIP  Under  Section  ilO(k)  of 
the  CAA 

Section  107(d)(3)(E)(ii)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  it  must  be 
determined  that  the  Administrator  has 
fully  approved  the  applicable 
implementation  plan  for  the  area  under 
section  llO(k). 

Based  on  the  approval  into  the  SIP  of 
provisions  under  the  pre-1990  CAA.  our 
prior  approval  of  a  SIP  revision  required 
under  the  1990  amendments  to  the 
CAA,  and  our  approval  of  the  State's 
commitment  to  maintain  an  adequate 
monitoring  network,  EPA  has 
determined  that,  as  of  the  date  of  this 
Federal  Register  action,  Idaho  has  a 
fully  approved  CO  SIP  under  section 
llO(k)  for  the  Northern  Ada  County  CO 
nonattainment  area. 


(d)  The  Area  Must  Show  the 
Improvement  in  Air  Quality  Is  Due  to 
Permanent  and  Enforceable  Emission 
Reductions 

Section  -'.07(d)(3)(E)(iii)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  determine  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan,  implementation 
of  applicable  Federal  air  pollutant 
control  regulations,  and  other 
permanent  and  enforceable  reductions. 

The  CO  emissions  reductions  for  the 
Northern  Ada  County  area  were 
achieved  through  a  number  of  control 
measures.  The  primary  emission 
reductions  are  the  result  of  the  Federal 
Motor  Vehicle  Emission  Standards  and 
fleet  turnover.  These  reductions  will 
continue  into  the  maintenance  period 
for  the  Northern  Ada  County  area.  There 
are  several  additional  control  measures 
including  transportation  control 
measures  (transit,  rideshare  and  I&M), 
stationary  source  controls  through  the 
NSR  program,  and  several  voluntary 
measures.  Lastly,  there  are  woodstove 
curtailment  programs  designed  for 
particulate  matter  control  during 
episodes  of  poor  air  quality  that  will 
provide  reduction  in  CO  emissions. 

EPA  has  evaluated  the  various  State 
and  Federal  control  measures  and  the 
1995  emission  inventory,  and  we 
conclude  that  the  improvement  in  air 
quality  in  the  Northern  Ada  County 
nonattainment  area  has  resulted  from 
emission  reductions  that  are  permanent 
and  enforceable. 

(e)  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Under 
CAA  Section  175A 

Section  107(d)(3)(E)(iv)  of  the  CAA 
provides  that  for  an  area  to  be 
redesignated  to  attainment,  the 
Administrator  must  have  fully  approved 
a  maintenance  plan  for  the  area  meeting 
the  requirements  of  section  1 75A  of  the 
CAA. 

Section  175 A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  For  areas 
such  as  Northern  Ada  County  that  are 
utilizing  EPA's  limited  maintenance 
plan  approach,  as  detailed  in  the  EPA 
guidance  memorandum.  "Limited 
Maintenance  Plan  Option  for 
Nonclassifiable  CO  Nonattaiimient 
Areas"  from  Joseph  Paisie.  Group 
Leader,  Integrated  Policy  and  Strategies 
Group,  Office  of  Air  Quality  and 
Planning  Standards,  dated  October  6, 
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1995  ( "Paisie  Memorandum"),  the 
maintenance  plan  demonstration 
requirement  is  considered  to  be  satisfied 
for  "not  classified"  areas  if  the 
monitoring  data  show  the  design  value 
is  at  or  below  7.65  ppm.  or  85  percent 
of  the  level  of  the  8-hour  CO  NAAQS 
The  design  value  must  be  based  (jn  the 
8  conse«:utive  quarters  of  data.  There  is 
no  requirement  to  proje<:t  emissions  or 
air  quality  over  the  maintenance  period 
EPA  believes  if  the  art;a  begins  the 
maintenance  period  at,  or  below .  85 
percent  of  the  level  of  the  CO  8  hour 
NAAQS.  the  applicability  of  PSD 
requirements,  the  control  measures 
already  in  the  SIP.  and  Federal 
measures,  should  provide  adequate 
assurance  of  maintenance  over  the 
initial  lO-yeiu  maintenance  period  In 
addition,  the  design  value  for  the  area 
must  continue  to  be  at  or  below  7.fi5 
ppm  until  the  time  of  final  EPA  action 
on  the  redesignation.  The  method  for 
calculating  the  design  value  is  presented 
in  the  lune  18,  1990.  EPA  guidance 
memorandum  entitled  "Ozone  and 
Carbon  Monoxide  Design  Value 
Calculations",  from  William  CJ.  Laxton, 
Director  of  the  OAQPS  Technical 
Support  Division,  to  Regional  Air 
Directors. 

Eight  vears  after  redesignation  to 
attainment,  the  State  must  submit  a 
revised  maintenance  plan  that 
demonstrates  continued  maintenam  e  of 
the  CO  NAAQS  for  an  additional  10 
years  following  the  initial  ten-year 
maintenance  period  To  address  the 
possibility  of  future  NAAQS  violations, 
the  maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  adoption  and  implementation,  that 
are  adequate  to  assure  prompt 
correction  of  a  violation. 

The  analysis  of  the  pertinent 
maintenani:e  plan  re<juirenients  folloi^s: 

1   Emissions  Inventory — Attainment 
Year 

The  plan  must  contain  an  attainment 
year  emissions  inventory  to  identifv  the 
level  of  emissions  in  the  area  whuh  is 
sufficient  to  attain  the  CO  NAAQS.  This 
inventory  is  to  be  consistent  with  EPA's 
most  recent  guidance  on  emissions 
inventories  for  nonattainment  areas 
available  at  the  time  '  and  should 
represent  emissions  during  the  time 
period  associated  with  the  monitoring 


'  The  Ortiiber  fi.  1995.  Iiiniltnl  iiihiiiIi'Imih  <•  |>Uii 
guidance  memorandum  states  that  i  iirreiit  niiiil.tiii  <• 
on  the  preparation  nf  emis.sions  inveiiturifs  tur  ((J 
areas  is  r  ontHine<)  in  the  frillowiiig  cIih  unients 

Procedures  for  the  Preparation  of  tnnssmii 
Inventories  for  (Carbon  Monoxide  dnd  f'rw  ursors  of 
Ozone;  Volume  I    (EP.A-4,'>0/4-91-()1f>),  .uid 
"Procedures  for  Emission  Inventory  Preparation 
Volume  IV.  Mobile  Sources  '  (tPA-450/4-«l-02bd 
revise<l) 


data  showing  attainment.  The  Northern 
Ada  County  CO  maintenance  plan 
contains  an  accurate,  current,  and 
comprehensive  emission  inventory  for 
calendar  year  1995 

2  Demonstration  of  Maintenance 

As  described  in  the  Paisie 
Memorandum,  the  maintenance  plan 
demonstration  requirement  is 
considered  to  be  satisfied  for  "not 
classified"  CO  areas  if  the  design  value 
for  the  area  is  equal  to,  or  less  than  7.65 
ppm  The  CO  design  value  for  1995  for 
the  Northern  Ada  County  area  is  7.4 
ppm.  and  the  design  value  for  1996  is 
4.9  ppm  both  of  which  are  below  the 
limited  maintenance  plan  requirement 
of  7.65  ppm.  Therefore,  the  Northern 
Ada  County  area  has  adequately 
demonstrated  maintenance. 

3  Monitoring  Network  and  Verification 
of  Continued  Attainment 

(Continued  ambient  monitoring  of  an 
area  is  required  over  the  maintenance 
period.  Set:tion  VI(C)  of  the  Northern 
Ada  County  CO  maintenance  plan 
provides  for  continued  ambient 
monitoring  in  the  area. 

4.  Contingency  Plan 

The  Northern  Ada  County  CO  Limited 
Maintenance  plan  ctmtains  a 
contingency  plan  that  would  institute 
an  oxvgenated  fuels  program  or  other 
equivalent  transportation  control 
measure.  The  contingency  plan  is 
triggered  tnther  when  an  exceedance  of 
the  level  of  the  8  hour  standard  is 
recorded  and  any  monitor,  or  when  a 
monitor  records  non-overlapping  8  hour 
CO  concentrations  of  8  parts  per  million 
(ppm)  on  4  or  more  days  within  a  single 
winter  season  within  the  nonattainment 
area  EPA  finds  that  the  contingency 
measures  provided  in  the  maintenance 
plan  are  adequate  to  ensure  prompt 
correction  of  a  violation. 

IV.  Conformity 

A  Hov\  Is  Transportation  Conformity 
Demnnstmted  to  a  Limited  Maintenance 
Plan!' 

Section  17fi(c)  of  the  Act  defines 
transportation  conformity  as  conformity 
to  the  SIP's  purpose  of  eliminating  or 
reducing  the  severity  and  number  of 
violations  of  the  NAAQS  and  achieving 
expeditious  attainment  of  such 
standards.  Also,  the  Act  states  that  no 
Federal  transportation  activity  will:  (1) 
Clause  or  contribute  to  any  new  violation 
of  any  standard  in  any  area,  (2)  increase 
the  frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
(,t)  delay  timely  attainment  of  any 
standard  or  any  required  interim 


emission  reductions  or  other  milestones 
in  any  area. 

The  Federal  Transportation 
Conformity  Rule,  40  CFR  parts  51  and 
93.  applies  to  all  nonattainment  and 
maintenance  areas.  As  prescribed  by  the 
conformity  rule,  once  an  area  has  an 
applicable  state  implementation  plan 
with  motor  vehicle  emissions  budgets, 
the  expected  emissions  from  planned 
transportation  activities  must  be 
consistent  with  ("conform  to")  such 
established  budgets  for  that  area.  In  the 
case  of  the  Northern  Ada  County  CO 
limited  maintenance  plan,  however,  the 
emissions  budgets  may  be  treated  as 
essentially  not  constraining  for  the 
length  of  the  initial  maintenance  period 
because  there  is  no  reason  to  expect  that 
Northern  Ada  County  will  experience  so 
much  growth  in  that  period  that  a 
violation  of  the  CO  air  quality  standard 
would  result.  In  other  words,  emissions 
from  on-road  transportation  sources 
need  not  be  capped  for  the  maintenance 
period  because  it  is  unreasonable  to 
believe  that  emissions  from  such 
sources  would  increase  to  a  level  that 
would  threaten  the  air  quality  in  this 
area  for  the  duration  of  this 
maintenance  period. 

Therefore,  for  the  Northern  Ada 
County  CO  maintenance  area  all 
federally  funded  and  approved 
transportation  actions  that  require 
conformity  determinations  under  the 
transportation  conformity  rule  can 
already  be  considered  to  satisfv'  the 
regional  emissions  analysis  and  "budget 
test"  requirements  in  40  CFR  93.118  of 
the  rule.  However,  since  Northern  Ada 
County  is  still  a  maintenance  area, 
transportation  conformity 
determinations  are  still  required  for 
transportation  plans,  programs,  and 
projects.  Specifically,  for  such 
determinations,  transportation  plans. 
TIPs.  and  projects  must  still 
demonstrate  that  they  are  fiscally 
constrained  (40  CFR  part  108)  and  must 
meet  the  criteria  for  consultation  and 
TCM  implementation  in  the  conformity 
rule  (40  CFR  93.112  and  40  CFR  93.113). 
In  addition,  projects  in  Northern  Ada 
County  will  still  have  to  meet  the 
criteria  for  CO  hot  spot  analyses  (40  CFR 
93.116  and  40  CFR  93.123)  that  must 
incorporate  the  latest  planning 
assumptions  and  models  that  are 
available. 

B.  What  Is  the  Adequacy  Status  of  This 
Limited  Maintenance  Plan? 

On  March  2,  1999,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  a  decision  on 
EPA's  third  set  of  conformity  revisions 
in  response  to  a  case  brought  by  the 
Environmental  Defense  Fund.  This 
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decision  stated  that  a  conformity 
determination  cannot  be  made  using  a 
submitted  motor  vehicle  emission 
budget  until  EPA  makes  a  positive 
detenftination  that  the  submitted  budget 
is  adequate.  In  response  to  the  court's 
decision.  EPA  issued  guidance  on  our 
adequacy  process  on  May  14,  1999. 

In  accordance  with  our  guidance  and 
the  court  decision,  the  Northern  Ada 
County  limited  maintenance  plan  was 
posted  for  adequacy  review  of  the  motor 
vehicle  emissions  budget  on  March  20, 
2002.  on  EPA's  conformity  Web  site: 
http://www.epa.gov/otaq/traq,  (once 
there,  click  on  the  "Conformity"  button, 
then  look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity").  As  a 
general  rule,  however,  limited 
maintenance  plans  do  not  include 
budgets.  Instead,  the  limited 
maintenance  plan  for  Northern  Ada 
County  concludes  that  the  area  will 
continue  to  maintain  the  CO  air  quality 
standard  regardless  of  the  quantity  of 
emissions  from  the  on-road 
transportation  sector;  essentially,  the 
budget  is  unlimited.  Therefore.  EPA's 
adequacy  review  of  the  Northern  Ada 
County  limited  maintenance  plan 
primarily  focused  on  whether  the  area 
qualifies  for  the  applicable  limited 
maintenance  policy  for  CO.  From  our 
review.  EPA  has  concluded  that 
Northern  Ada  County  does  meet  the 
criteria  for  a  limited  maintenance  plan, 
and  therefore,  is  able  to  find  this  limited 
maintenance  plan  adequate  for 
conformity  purposes. 

C.  Are  the  Requirements  for  General 
Conformity  Altered  Under  This  Limited 
Maintenance  Plan? 

No.  Although  the  requirements  to 
perform  a  regional  emissions  analysis 
and  budget  test  under  the  transportation 
conformity  rule  are  altered  under  a 
limited  maintentmce  plan,  the 
requirements  for  general  conformity  are 
not  changed.  Upon  today's  approval  of 
the  Northern  Ada  County  limited 
maintenance  plan,  40  CFR  part  93. 
subpart  B  General  Conformity  Rules  for 
federal  actions  still  apply. 

V.  Final  Action 

EPA  is  approving  the  Northern  Ada 
County  CO  maintenance  plan  and 
redesignating  the  area  to  attainment. 

VI.  Administrative  Requirements 

Under  Executive  Order  1 2866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  bv  Executive  Order  13175 
(65  FR  67249," November  6,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntan,'  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 


272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator.'  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  27, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  October  10.  2002. 
Ronald  A.  Kreizenbeck, 

Acting  Rpgional  .'\dmin!Slmti)r.  Region  to. 

Parts  52  and  81.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401  e(  f.fq. 
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Subpart  N— Idaho 

2   Section  52  672  i^  aci(it*(i  tn  Subpart 
N  to  read  as  follows 

§  52.672     Approval  of  plans. 

(a)  Carbon  Monoxid'--  1 1 1  VAW 
approves  as  a  revision  to  the  kiahn  State 
Implementation  Plan,  the  Limited 
Maintenance  Plan  for  the  .N'orlhern  .Xd.i 
C^ountv  Carbon  Monoxide  \ot-(".l<issifie<i 


Ncinattainment  Area,  submitted  by  the 
State  on  [anuarv  17,  2002. 

(2) I  Reserved! 

(b)  l^dd  [Reserved! 

Ic)  S'ltrogfn  Dioxide  (Reserved) 

(d)  Ozone  [Reserved] 

(e)  Piirtirulatp  Matter  [Reserved) 

(f)  Sulfur  Dioxide  [Reserved] 

PART  81— {AMENDED] 

1   The  authoritv  citation  for  part  81 
(.ontinues  to  read  as  follows: 

Idaho — Carbon  Monoxide 


Authority:  42  U.S.C.  7401  et  seq. 

2 .  In  §  8 1 . 3 1 3 .  the  table  entitled 
"Idaho — Carbon  Monoxide"  is  amended 
by  revising  the  entry  for  "Boise — 
Northern  Ada  County"  to  read  as 
follows: 

§81.313    Idaho. 


Designated  Area 


Designation 


Date' 


Type 


Classification 


Date' 


Type 


Boise- Norttiern  Ada  County  Area 

The  Boise-Ada  County  nonattainment  area  is  descnt)ed 
as  follows  Beginning  at  a  point  m  ttie  center  ot  the 
channel  ot  the  Boise  River  which  the  section  line  be- 
tween sections  fifteen  i15i  and  sixteen  (16)  Township 
three  (3)  north  range  four  (4)  east  crosses  said  river 
thence  down  the  center  ot  the  channel  ot  the  Boise 
River  to  a  point  opposite  the  mouth  of  Mores  Creek 
Thence  in  a  straight  line  north  forty  four  (44|  degrees 
and  36  minutes  west  until  the  said  line  intersects  the 
north  line  of  Township  five  |5)  north  (12  Ter  Ses  67) 
thence  west  to  the  northwest  corner  of  Township  five 
(5)  north  range  one  d  )  west  thence  southerly  to  the 
northwest  corner  of  Township  three  (3i  north  range 
one  ( 1 )  west  thence  east  to  the  northwest  corner  ot 
Section  four  (4)  township  three  (3)  north  range  one 
(1)  west  thence  south  to  the  southeast  corner  of  sec- 
tion thirty-two  (32)  township  two  (2)  north  range  one 
(1)  west,  thence  west  to  the  northwest  corner  town- 
ship one  |1)  north  range  one  i1)  west  thence  south- 
erly to  the  southwest  corner  of  township  one  ( 1 ) 
north,  range  one  (1i  west  thence  east  to  the  south- 
west comer  of  section  thirty-three  (33)  township  one 
(1)  north,  range  four  (4)  east,  thence  in  a  northerly  di- 
rection along  the  north  and  south  cenlerline  of  town- 
ship one  (1)  two  (2)  and  three  (3)  north,  range  four 
(4)  east  Boise  Meridian  to  a  point  m  the  center  of 
the  channel  of  the  Boise  River  where  the  section  line 
tDetween  section  fifteen  (15)  and  sixteen  (16)  township 
three  (3)  north  range  four  (4i  east,  Boise  Meridian 
crosses  said  Boise  River  the  point  ot  beginning 


1Z27  02     Attainment. 


'  This  date  is  November  15,  1990.  unless  otherwise  noted 


IKK  U.K    02-2"-'  t7  Filed  10-25-02;  8:45  ami 


BILUNG  COOE  6560-50-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA— B  -7431] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA) 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
c:ommunities  where  modification  of  the 
Base  (1 -percent-annual-chance)  Flood 


Elevations  is  appropriate  because  of 
new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  Base  Flood 
Elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  Base  Flood 
Elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  below  and 
revise  the  Flood  Insurance  Rate  Maps  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
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person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Director.  Federal  Insurance  and 
Mitigation  Administration,  reconsider 
the  changes.  The  modified  elevations 
may  be  changed  during  the  90-day 
period. 

addresses:  The  modified  Base  Flood 
Elevations  for  each  conununity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief.  Hazards 
Study  Branch,  Federal  Insiu-ance  and 
Mitigation  Administration,  500  C  Street 
SW..  Washington.  DC  20472.  (202)  64fr- 
3461,  or  (e-mail)  matt.miner@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
modified  Base  Flood  Elevations  are  not 
listed  for  each  commimity  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
commimity  where  the  modified  Base 
Flood  Elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  D.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  nimiber  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 


The  modified  Base  Flood  Elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  Base  Flood  Elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
envirorunental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator,  Federal  Insurance 
and  Mitigation  Administration  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  modified  Base 
Flood  Elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 


NFIP.  No  regulatorv  flexibility  analysis 
has  been  preparer 

Regulatory  Clas!>  .ication 

This  interim  rule  is  not  a  significant 
regulatorv  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735, 

Executive  Order  12612,  Federalism 

This  rule  involvi  s  no  policies  that 
have  federalism  ii.iplications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  85 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  ft  seq  : 
Reorganization  Plan  No.  :i  of  1978,  .3  CFR. 
1978  Comp..  p.  .129;  E,0,  12127.  44  FR  19,<(.7, 
3  CFR,  1979  Comp,,  p.  376, 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Arizona: 

Maricopa 

Maricopa 

Maricopa 

Maricopa 

Maricopa 


Location  and 
case  No. 


Town  of  Care- 
free (01-09- 
1157P),  (02- 
09-1 409X). 

Town  of  Cave 
Creek  (01-09- 
1157P),  (02- 
09-1 409X). 

City  of  Chandler 
(02-09-248P). 


City  of  Scotts- 
dale  (01-09- 
1157P),  (02- 
09-1 409X). 

Unincorporated 
Areas  (02-09- 
068P). 


Date  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of 
community 


Effective  date  of 
modification 


Community 
No 


August  29,  2002;  Sep- 
tember 5,  2002;  Ari- 
zona Business  Gazette. 

August  29,  2002;  Sep- 
tember 5,  2002;  Ari- 
zona Business  Gazette. 

July24,  2002;  July  31, 
2002;  Arizona  Republic. 


August  29,  2002;  Sep- 
tember 5,  2002;  Ari- 
zona Business  Gazette. 

September  5,  2002;  Sep- 
tember 12,  2002;  Ari- 
zona Business  Gazette. 


The  Honorable  Edward  C.  Mor- 
gan, Mayor,  Town  of  Carefree 
P.O.  Box  740,  Carefree,  Arizona 
85377. 

The  Honorable  Vincent  Francia, 
Mayor,  Town  of  Cave  Creek, 
37622  North  Cave  Creek  Road, 
Cave  Creek,  Arizona  85331. 

The  Honorable  Jay  Tibshraeny, 
Mayor,  City  of  Chandler,  55 
North  Arizona  Place,  Chandler, 
Arizona  85225. 

The  Honorable  Mary  Manross, 
Mayor,  City  of  Scottsdale,  3939 
North  Drinkwater  Boulevard, 
Scottsdale,  Arizona  85251. 

The  Honorable  Don  Stapley, 
Chairman,  Maricopa  County 
Board  of  Supervisors,  301  West 
Jefferson,  10th  Floor,  Phoenix, 
Arizona  85003. 


December  5,  2002 


December  5,  2002 


October  30,  2002 


December  5.  2002 


August  21,  2002 


040126 


040129 


040040 


045012 


040037 
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State  and  county 


Location  and 
case  No 


Pima 


Pima 


California 
Alameda 


San  Diego 


Yolo 


Colorado 
El  Paso 


El  Paso 


Jefferson 


Jefferson 


Jefferson 


Jefferson 


Weld 


Weld 


Texas: 
Collin 

Dallas 

Utah 
Utah 


City  of  Tucson 

(02-09- 
1050P) 
Unincorporated 
Areas  1 02-09- 
1007P; 


City  of  Dublin 
(0CMD9-931PI 

City  of  San 
Diego  (00- 
09-71  7P). 

City  of  Winters 
(02-O9-649P) 


City  of  Colorado 
Spnngs  (02- 
08-141P) 


Ctty  of  Colorado 
Spnngs  (02- 
08-325P). 


City  of  Golden 
I02-08-185P) 

City  of  West- 
minster (02- 
08-013P) 

Unincorporated 
Areas  1 02-08- 
185P) 


Unincorporated 
Areas  (02-08' 
368P) 


Town  of  Fire- 
stone (01-08- 
384P) 

Unincorporated 
Areas  (01-08- 
384P} 


City  of  Frisco 

(00-06- 

1133P) 
City  of  Dallas 

(99-06- 

1120P1 

City  of  Spanish 
Fork  (01-08- 
306P) 


Date  and  name  of  news- 
paper where  notice  was 
published 


September  18   2002, 
September  25  2002. 

Dd//v  Terntorrial 
September  19   2002 
September  26   2002 
Arizona  Daily  Star 


July  26   2002   August  2 
2002    Trh  Valley  Herald 

August  15   2002    August 
22   2002   San  Diego 
Union-  Tribune 

August  1  2002  August 
8  2002  Winters  Ex- 
press 


August  14   2002   August 
21    2002    The  Gazette 


September  5   2002   Sep- 
tember 12   2002    The 
Gazette 


August  8  2002   August 
1 6  2002   Denver  Post 

September  12   2002 
September  19   2002 
Westminster  Window 

August  8   2002   August 
15   2002    Denver  Post 


September  18   2002 
September  25   2002. 

Canyon  Courier 


July  31.  2002   August  7 
2002    Farmer  and 
Miner 

July  31    2002   August  7 
2002    Greeley  Tribune 


February  1  2002.  Feb- 
ruary 8  2002  Frisco 
Enterprise 

January  31.  2002,  Feb- 
ruary 7  2002.  Dallas 
Morning  News 

August  2b    2002,  Sep- 
tember 4,  2002,  Daily 
Herald. 


Chief  executive  officer  of 
community 


Effective  date  of 
modification 


Community 
No 


The  Honorable  Robert  Walkup. 
Mayor  City  of  Tucson,  P  O  Box 
27210   Tucson.  Anzona.  85726 

The  Honorable  Raul  Gnjalva, 
Chairman,  Pima  County  .  Board 
of  Supervisors.  130  West  Con- 
gress 11th  Floor,  Tucson,  An- 
zona 85701 

The  Honorable  Janet  Lockhart, 
Mayor  City  of  Dublin.  100  Civic 
Plaza   Dublin,  California  94568 

The  Honorable  Richard  M  Mur- 
phy Mayor,  City  of  San  Diego, 
202  C  Street,  11th  Floor,  San 
Diego,  California  92101 

The  Honorable  Harold  Anderson, 
Mayor  City  of  Winters,  318  First 
Street,  Winters,  California 
95694-1923 

The  Honorable  Mary  Lou 
Makepeace,  Mayor  City  of  Col- 
orado Spnngs  PO  Box  1575, 
Colorado  Springs,  Colorado 
80901-1575 

The  Honorable  Mary  Lou 
Makepeace  Mayor  City  of  Col- 
orado Spnngs,  PO  Box  1575. 
Colorado  Springs,  Colorado 
80901-1575 

The  Honorable  Charles  J  Baroch. 
Mayor  City  of  Golden,  91 1  10th 
Street,  Golden,  Colorado  80401 

The  Honorable  Ed  Moss,  Mayor, 
City  of  Westminster,  4800  West 
92nd  Avenue,  Westminster,  Col- 
orado 80031 

The  Honorable  Michelle  Law- 
rence Chairman  Jefferson 
County  Board  of  Commis- 
sioners, 100  Jefferson  County 
Parkway,  Golden,  Colorado 
80419 

The  Honorable  Michelle  Law- 
rence, Chairman,  Jefferson 
County  Board  of  Commis- 
sioners, 1(X)  Jefferson  County 
Parkway,  Golden,  Colorado 
80419 

The  Honorable  Michael  Simone, 
Mayor  Town  of  Firestone,  P  O 
Box  100.  Firestone,  Colorado 
80520 

The  Honorable  Glenn  Vaad. 
Chairman,  Weld  County  Board 
of  Commissioners,  P  O  Box 
758,  Greeley,  Colorado  80632- 
0758 

The  Honorable  Kathy  Seei,  Mayor, 
City  of  Frisco,  City  Hall,  PO 
Box  1100.  Fnsco,  Texas  75034 

The  Honorable  Ron  Kirk.  Mayor. 
City  of  Dallas,  1500  Manila 
Street,  Dallas,  Texas  75201 

The  Honorable  Dale  Barney, 
Mayor,  City  of  Spanish  Fork,  40 
South  Main  Street,  Spanisti 
Fork.  Utah  84660, 


September  1 1 ,  2002 


September  9,  2002 


November  1 ,  2002 


November  21,  2002 


July  1 1 ,  2002 


August  6,  2002 


August  21,  2002 


November  14,  2002 


December  19.  2002 


July  23,  2002 


December  25.  2002 


November  6.  2002 


July  1 1 ,  2002 


November  2,  2000 


November  13,  2000 


February  16,  2003 


040076 


040073 


060705 


060295 


060425 


080060 


080060 


080090 


080008 


080087 


080087 


080241 


080266 


480134 


480171 


490241 


State  and  county 


Utati 


Location  and 
case  No. 


Date  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of 
community 


Effective  date  of 
modification 


Community 
No 


Unincorporated 
Areas  (01-08- 
306P). 


August  28,  2002;  Sep- 
tember 4,  2002;  Daily 
Herald. 


The  Honorable  Jerry  Grover.  December  4,  2002 
Chairman,  Utah  County  Board 
of  Commissioners,  County  Ad- 
ministration Building,  100  East 
Center  Street,  Suite  2300, 
Provo,  Utah  84606, 


495517 


(Catalog  of  Federal  Domestic  Assistance  No. 
8.3.100,  "Flood  Insurance") 
Dated:  October  17,  2002. 
Anthony  S.  Lowe, 

Administrator.  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-27320  Filed  10-25-02;  8:45  am] 

BILUNG  CODE  6718-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2514,  MM  Docket  No.  01-11,  RM- 
10027,  and  RM-1 0322] 

Radio  Broadcasting  Services;  Arcadia, 
Desert  Hot  Springs,  Fallbrook, 
Murrleta,  and  Yucca  Valley,  CA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
281 A  to  Murrieta,  California,  as  a  first 
local  aural  service  in  response  to  a 
rulemaking  petition  filed  by  Helen 
Jones.  See  66  FR  8559,  February  1,  2001. 
The  coordinates  for  Chaimel  281A  at 
Murrieta  are  33-32-55  and  117-09-26. 
The  document  also  denies  a 
counterproposal  filed  by  Big  City  Radio- 
LA,  L.L.C.,  to  upgrade  Station 
KLYY{FM).  Arcadia,  California,  from 
Channel  296A  to  Channel  296B1.  To 
accommodate  the  upgrade,  the 
counterproposal  also  proposed  to 
substitute  281A  for  Channel  296A  for 
Station  KSYY(FM),  Fallbrook  California, 
and  to  downgrade,  reallot,  and  change 
the  community  of  license  of  Station 
KYOR(FMJ,  Chaimel  295B,  Yucca 
Valley,  California,  to  Channel  295B1  at 
Desert  Hot  Springs,  California.  The  staff 
reasoned  that  the  counterproposal  could 
not  be  granted  because  the 
Commission's  policies  and  rules  do  not 
permit  pre- 1964  grandfathered,  short- 
spaced  stations  such  as  KLYY(FM)  to 
upgrade  channel  class  with  short- 
spacings  to  stations  on  second  or  third 
adjacent  FM  chaimels. 
DATES:  Effective  November  25,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Rhodes,  Media  Bureau,  (202) 
418-2180, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  01-11. 
adopted  September  25,  2002,  and 
released  October  9,  2002.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C,  154,  ,303.  3:34  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Murrieta,  Channel 
281A. 

Federal  Communit:alions  Commission. 

John  A.  Karousos. 

Assistant  Chief.  Audio  Division.  Media 

Bureau. 

|FR  Doc.  02-27326  Filed  10-25-02:  8:4.'i  ami 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  208  and  216 

Training  Supporting  impiementation  of 
Section  803  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002, 
Competition  Requirements  for 
Purchase  of  Services  Under  Multiple 
Award  Contracts 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  training  opportunities. 


SUMMARY:  The  Director,  Defense 
Procurement,  is  sponsoring  two  training 
sessions  to  support  implementation  of 
the  Defense  Federal  Acquisition 
Regulation  Supplement  final  rule 
published  in  the  Federal  Register  on 
October  25,  2002,  under  DFARS  Case 
2001-D017,  Competition  Requirements 
for  Purchase  of  Services  Under  Multiple 
Award  Contracts. 

DATES:  Training  will  be  conducted  on 
October  31,  2002,  and  on  November  12, 
2002,  from  1-3  p.m. 
ADDRESSES:  Training  will  be  conducted 
in  the  Crvstal  City  area  of  Arlington, 
VA,  in  Room  C-43,  Crystal  Mall  4,  1941 
Jefferson  Davis  Highway.  Arlington.  VA 
22202.  The  room  is  located  on  the 
Underground/Tunnel  level  and  is 
accessible  from  the  Metro, 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  registration  for 
the  training  sessions  or  other  training 
issues,  contact  Ms.  Melissa  Rider, 
Procurement  Analyst,  at 
melissa.rider@osd.mil  or  (703)  614- 
3883.  For  information  regarding  final 
rule  content,  contact  the  case  manager. 
Ms.  Susan  Schneider,  at  (703)  602-0326, 
SUPPLEMENTARY  INFORMATION:  DoD 
contracting  personnel  and  personnel 
who  develop  requirements  for  service 
task  orders  under  multiple  award 
vehicles  (including  Federal  Supply 
Service  multiple  award  schedules), 
civilian  agency  personnel  who  fulfill 
DoD  requirements  under  the  Economy 
Act,  and  representatives  of  companies 
that  have  been  awarded  a  multiple 
award  contract  for  ser\'ices  should 
attend  the  training.  Civilian  agencies 
must  follow  the  new  DoD  procedures  if 
they  acquire  services  on  behalf  of  DoD 
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under  multiple  award  contracts  or 
schedules.  Attendance  at  the  trainini; 
sessions  is  limited  to  60  per  session   For 
those  who  are  unahie  to  attend  the 
training  sessions,  briefings,  including; 
briefer  notes,  have  been  posted  to  the 
Defense  Procurement  Web  site  at 
http://\s'H'\y.ucq-Osd  miL'dp  under  the 
special  interest  drop  down  box/ Section 
803. 

Michele  P.  Peterson, 

Expiutivp  Editor.  Defense  Acquisition 

Hriiulations  Cuunril. 

IFR  Uoc.  02-27348  Filed  10-2.T-0:;.  HA?,  ,im| 

BILLING  CODE  5001 -0»^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  020819201-2201-01;  I.O.'s 
091401B  and  092401 E] 

RIN  0648-AQ23 

Talting  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan  Regulations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule,  technical 

amendment. 


SUMMARY:  NMFS  is  issuing  a  correction 
to  the  interim  final  rule  and  final  rule 
implementing  the  ALVVTRP's  Seasonal 
Area  Management  (.SAM)  and  Dynamic 
Area  Management  (DAM)  programs, 
respectively,  which  were  published  in 
the  Federal  Register  on  January  9,  2002. 
The  purpose  of  this  action  is  to  correct 
errors  in  and  make  minor  cdarifications 
to  the  SAM  interim  final  rule  and  to  the 
DAM  final  rule.  Some  aspects  of  the 
SAM  and  DAM  program  were 
inadvertently  omitted  from  the 
associated  regulatory  te.xt  and  this 
technical  amendment  makes  the 
regulatory  text  reflect  information 
provided  in  the  rules'  preambles. 
DATES:  Effective  October  28.  2002. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA).  the 
Regulatory  Impact  Review  (RIR),  and  the 
Final  Regulatory  Flexibility  Analysis 
(FRFA),  are  available  from  the  Protected 
Resources  Division,  NMFS,  1  Blackburn 
Drive,  Gloucester,  MA  01930-2298. 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries, 
and  progress  reports  on  implementation 


of  the  ALWTRP  may  be  obtained  by 
writing  Diane  Borggaard,  NMFS, 
Northeast  Regit)n.  1  Blackburn  Dr., 
tdoucestcr.  MA  01930  or  Katherine 
Wang.  NMFS,  Southeast  Region,  9721 
Ex»H:utive  Center  Dr..  St. Petersburg.  FL 
33702-2432. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Borggaard.  NMFS.  Northeast 
Region,  978-281-9145:  or  Patricia 
Lawson.  NMFS.  Office  of  Protected 
Resources.  301-713-2322.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  theFederal 
Information  Relay  Service  at  1-800- 
H77-H339  between  8  a.m.  and  4  p.m. 
Eastern  time,  Monday  through  Friday, 
excludingFederal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
ix-ww.nero.nmfs.gnv/whaletrp/.  Copies 
of  the  most  recent  marine  mammal  stock 
assessment  reports  may  be  obtained  by 
writing  to  Richard  Merrick.  NMFS.  166 
Water  St..  Woods  Hole.  MA  02543  or 
can  be  downloaded  from  the  Internet  at 
http:/h\-ww  wh.vvhoi.edu/psb/ 
siirJOOl  pdf.  In  addition,  copies  of  the 
document  entitled  "Defining  Triggers 
for  Temporary  Area  Closures  to  Protect 
Right  Whales  from  Entanglements: 
Issues  and  Options  "  and  identification 
of  Seasonal  Area  Management  Zones  for 
North  .Atlantic  Right  Whale 
Conservation  "  are  available  bv  writing 
to  Diane  Borggaard.  NMFS,  Northeast 
Region.  1  Blackburn  Dr..  Gloucester.  MA 
01930  or  can  be  downloaded  from  the 
Internet  at  http://ivww.nero.nmfs.gov/ 
whaletrp/. 

Background 

This  final  rule  modifies  the  Atlantic 
Large  Whale  Take  Reduction  Plan  as 
deemed  necessary  by  NMFS  to  satisfy 
requirements  of  the  Endangered  Species 
Act  (ESA)  and  the  Marine  Mammal 
Protection  Act  (MMPA).  On  January  9, 
2002.  NMFS  published  a  SAM  interim 
final  rule  (67  FR  1 142)  and  DAM  final 
rule  (67  FR  1133)  in  the  Federal 
Register.  The  purpose  of  this  final  rule 
is  to  correct  errors  in  and  make  minor 
c:larifications  in  the  SAM  interim  final 
rule  and  DAM  final  rule  regulatory  text. 
NMFS  had  discussed  the  SAM  and 
DAM  programs  in  the  preambles  to  the 
SAM  and  DAM  rules,  however,  some 
aspects  of  each  program  were 
inadvertently  omitted  from  the 
associated  regulatory  text. 


Corrections 

NMFS  noted  in  the  preamble  to  the 
DAM  proposed  (66  FR  50160)  and  final 
rules  (67  FR  1133)  that  if  NMFS  decides 
not  to  implement  restrictions  within  a 
DAM  zone,  it  will  issue  an  alert  to 
fishermen  requesting  that  they 
voluntarily  remove  lobster  trap  and 
anchored  gillnet  gear  from  a  DAM  zone 
and  asking  them  not  to  set  additional 
gear  inside  it.  However,  NMFS 
inadvertently  omitted  this  language 
from  the  regulatory  text  section  of  the 
DAM  rule. 

The  new  and  existing  SAM  gear 
requirements  discussed  in  the 
preambles  to  the  SAM  proposed  and 
interim  final  rules  are  intended  to  be 
required  in  addition  to  existing 
requirements  for  Northern  Inshore  State 
Lobster  Waters,  Northern  Nearshore 
Lobster  Waters,  Offshore  Lobster 
Waters,  and  Other  Northeast  Gillnet 
Waters  or  in  place  of  the  existing 
requirements  for  those  areas  to  the 
extent  the  SAM  gear  requirements 
conflict  with  them.  But,  text  to  that 
effect  did  not  appear  in  the  proposed 
rule's  regulatory  text.  NMFS  noted  this 
discrepancy  and  intended  to  correct  this 
oversight  in  the  interim  final  rule. 
However,  this  clarification  was  also 
inadvertently  omitted  from  the  interim 
final  rule's  regulatory  text  section. 
Therefore,  the  regulations  are  corrected 
to  note  that  the  SAM  gear  modifications 
supercede  requirements  found  at 
existing  ALWTRP  fishery  specific  area 
requirements  when  they  are  more 
restrictive. 

The  SAM  interim  final  rule  also 
incorrectly  defined  SAM  East  to  include 
Point  9,  42&30'  N  Lat.,  66°50'  W  Long., 
which  is  outside  the  Exclusive 
Economic  Zone.  This  rule  removes  this 
point  from  the  regulations  and 
renumbers  the  remaining  points.  Also, 
NMFS  clarifies  that  the  gear  restriction 
in  §  229.32  (g)(4)(ii)(B)  applies  in  SAM 
East.  While  the  fact  that  the  gear 
restrictions  in  §  229.32(g)(4)(ii)(B)  apply 
in  SAM  East  is  clear  from  the  structure 
of  the  regulations,  NMFS  is  adding  the 
words  "in  SAM  East"  for  added  clarity. 

A  number  of  clarifications  are  made  to 
§229.32  {g)(4Ki)(B).  First,  NMFS 
clarifies  that  the  gear  restriction  in 
§  229.32  {g)(4)(i)(B)  applies  in  SAM 
West.  While  the  fact  that  the  gear 
restrictions  in  §229.32(g)(4)(i)(B)  apply 
in  SAM  West  is  clear  from  the  structure 
of  the  regulations,  NMFS  is  adding  the 
words  "in  SAM  West"  for  added  clarity. 
Second,  NMFS  mistakenly  omitted  from 
the  regulatory  text  for  the  SAM  interim 
final  rule  the  following  requirements: 
(1)  buoy  lines  are  to  be  composed 
entirely  of  sinking  or  neutrally  buoyant 
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line;  and  (2)  floating  ground  lines  and 
buoy  lines  are  prohibited.  However,  the 
preambles  to  the  proposed  and  interim 
final  rules  for  SAM  stated  that  the 
ground  lines  and  buoy  lines  were  to  be 
composed  entirely  of  sinking  or 
neutrally  buoyant  line  in  SAM  areas, 
cind  indicated  that  floating  ground  lines 
and  buoy  lines  are  prohibited.  Thus,  the 
wording  at  §229.32  (g)(4)(i){B)(l)  and 
(g)(4)(i)(B)(2)  has  been  changed 
accordingly  to  reflect  the  discussion  in 
the  preambles. 

Third,  NMFS  wrote  "sinking  ground 
line"  in  the  heading  at  the  beginning  of 
§  229.32  (g)(4)(i)(B){2);  however,  this  has 
been  changed  to  "ground  line"  to  clarify 
the  requirement  stated  in  the  preambles 
and  the  regulatory  text  following  the 
heading  that  ground  lines  be  made 
entirely  of  sinJdng  or  neutrally  buoyant 
line.  Fourth.  NMFS  noted  on  the  SAM 
Gillnet  Gear  graphics  that  five  weak 
links  with  a  breaking  strength  not  to 
exceed  1,100  lb  (498.9  kg)  each  are 
required  on  a  net  panel.  However,  the 
word  "each"  was  not  in  the  regulatory 
text  to  the  SAM  interim  final  rule. 
Through  this  rule,  §  229.32 
(g)(4)(i)(B)(l){iii)  is  clarified  to  indicate 
that  the  breaking  strength  of  each  weak 
link  on  a  net  panel  must  not  exceed 
1,100  lb  {498.9  kg). 

The  SAM  interim  final  rule  and 
associated  gear  modifications  were 
effective  March  1,  2002;  however, 
NMFS  mistakenly  indicated  on  the  SAM 
Northern  Nearshore  and  Inshore  Lobster 
Gear  and  SAM  Offshore  Lobster  Gear 
graphics  (Figures  2  and  3)  that  the  single 


buoy  line  requirement  was  effective 
January  1,  2003.  This  correction 
removes  the  incorrect  effective  date 
from  the  graphics. 

Figure  4  also  incorrectly  indicated  on 
the  SAM  Gillnet  Gear  graphic  that  the 
single  buoy  line  requirement  was 
effective  January  1.  2003,  and  described 
the  SAM  gillnet  gear  anchoring  system 
as  a  22  lb  (9,9  kg)  Danforth-style  anchor. 
As  noted  above,  the  SAM  interim  final 
rule  and  associated  gear  modifications 
were  effective  March  1,  2002. 
Additionally,  the  regulations  state  that 
all  anchored  gillnets,  regardless  of  the 
nmnber  of  net  panels,  must  be  securely 
anchored  with  the  holding  power  of  at 
least  a  22  lb  (9.9  kg)  Danforth-style 
anchor  at  each  end  of  the  net  string. 
This  language  is  consistent  with  the 
preamble  of  the  proposed  and  interim 
final  rule  for  SAM. 

Classification 

The  Assistant  Administrator  (AA) 
finds  that  good  cause  exists  to  waive  the 
requirement  to  provide  prior  notice  and 
the  opportunity  for  comment,  pursuant 
to  authority  set  forth  at  5  U.S.C. 
553(b)(B),  as  such  procedures  would  be 
unnecessary.  Prior  notice  and 
opportunity  for  comment  are 
uruiecessary  because  the  technical 
amendment  to  the  regulations 
implementing  the  SAM  and  DAM 
programs  merely  clarifies  NMFS'  intent 
as  explained  in  the  preambles  to  the 
rules  and  will  have  a  de  minimus  effect, 
if  any,  on  the  regulated  community.  The 
clarifications  do  not  increase  the  scope 


of  the  regulated  community  nor  add 
new  requirements.  Also,  because  this 
rule  corrects  and  clarifies  provisions 
and  makes  non-substantive  or  de 
minimus  changes  to  the  SAM  and  DAM 
regulations  good  cause  exists,  under  5 
U.S.C.  553(d),  not  to  delay  the  effective 
date  for  30  days. 

Because  a  general  notice  of  proposed 
rulemaking  is  not  required  under  5 
U.S.C.  553,  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq..  are  inapplicable.  While  a 
Regulatory  Flexibility  Analysis  is  not 
required  and  none  has  been  prepared  for 
this  technical  amendment,  the  economic 
impacts  on  affected  fisheries  of  the  rules 
and  alternatives  to  them  were 
considered  by  NMFS.  Copies  of  the 
analyses  for  the  SAM  interim  final  rule 
and  the  DAM  final  rule  may  be  obtained 
from  NMFS  (see  ADDRESSES)  by 
requesting  copies  of  the  EA/RlRs  for 
each  program. 

Dated:  October  17.  2002. 
Rebecca  Lent, 

Deputv  Assistant  Adnimistratur  tor 
Regulator,'  Programs.  .Siitiunal  .V/an/ic 
Fisheries  Sen  ire. 

Corrections  to  the  Preamble  of  the 
Interim  Final  Rule 

In  rule  FR  Doc.  02-274.  published 
January  9,  2002  (67  FR  1142).  make  the 
following  corrections: 

1.  On  pages  1146  and  1147.  Figures  2 
and  3  are  corrected  to  read  as  follows: 

BILUNG  CODE  3S10-22-S 
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Figure  2 


SAM  NORTHERN 
NEARSHORE  AND  INSHORE 
LOBSTER  GEAR 


Neutrally  buoyant 
and/or  sinking  line 


Key: 
®      600  lb  required  weak  link 


Buoy 


High  Flyer  or  Buoy 
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Figure  3 


SAM  OFFSHORE  LOBSTER 
GEAR 


Neutrally  buoyant 
and/or  sinking 
groundline 


Key: 
®      15001b   required  weak  link 


Buoy 


High  Flyer 
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2.  On  page  1 149,  Figure  4  is  corrected  to  read  as  follows: 

Figure  4 


SAM  GILLNET  GEAR 


Neutrally  buoyant 
and/or  sinking  line 


i 


C  :::::•::••••:••:::••:::::••:::::•> 


-) 


®     1 100  lb  required  weak  link 
^     Floats 
Bridle 


c       ■=> 


/'      Holding  power  of  at  least  a  22  lb  Danforth-style  anchor 
Buoy 


r.        High  Flyer 


BILUNG  CODE  3S10-22-C 
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List  of  Subjects  in  50  CFR  Part  229 

Fisheries,  Marine  mammals. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  corrected 
by  making  the  following  correcting 
amendments: 

PART  22»-AUTHORIZATION  FOR 
COMMERCIAL  HSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 
§229.32    [Corrected] 

2.  Corrected  §  229.32  as  follows: 

a.  Paragraph  (g)(3)(iii)  introductory 
text  is  corrected  by  removing  the  word 
"either"  in  the  last  sentence; 

b.  Paragraph  {g)(3)(iii)(A)  is  corrected 
by  removing  the  word  "or"  at  the  end 
of  the  text; 

c.  Paragraph  (g){3)(iii)(B)  is  corrected 
by  adding  "and/or"  at  the  end  of  the 
text; 

d.  Paragraph  (g)(3)(iii){C)  is  correctly 
designated  as  (g)(3){iii)(D);  and 

e.  A  new  paragraph  (g)(3)(iii)(C)  is 
added  and  paragraphs  {g)(4) 
introductory  text.  (g){4)(i)(B)  and 
(g)(4)(ii)  are  correctly  revised  to  read  as 
follows: 

§  229.32    Atlantic  large  whale  take 
reduction  plan  regulations. 

***** 

(g)*** 

(3)*  *  * 

(iii)*  *  * 

(C)  Issue  an  alert  to  fishermen  using 
appropriate  media  to  inform  them  of  the 
fact  that  right  whale  density  in  a  certain 
area  has  triggered  a  DAM  zone,  hi  the 
alert,  NMFS  will  provide  detailed 
information  on  the  location  of  the  DAM 
zone  and  the  number  of  animals  sighted 
within  it.  Furthermore,  NMFS  will 
request  that  fishermen  voluntarily 
remove  lobster  trap  and  anchored  gillnet 
gear  from  the  DAM  zone  and  ask  that  no 
additional  gear  be  set  inside  it  for  15 
days  or  until  NMFS  rescinds  the  alert. 
***** 

(4)  Seasonal  Area  Management  (SAM) 
Program.  In  addition  to  existing 
requirements  for  vessels  deploying 
anchored  gillnet  or  lobster  trap  gear  in 
the  Other  Northeast  Gillnet  Waters, 
Northern  Inshore  State  Lobster  Waters, 
Northern  Nearshore  Lobster  Waters,  and 
Offshore  Lobster  Waters  foimd  at 


§  229.32  (b)  -  (d),  a  vessel  may  fish  in 
the  SAM  Areas  as  described  in 
paragraphs  (g)(4)(i)(A)  and  {g)(4)(ii)(A) 
of  this  section,  which  overlay  the 
previously  mentioned  areas,  provided 
the  vessel  complies  with  the  gear 
requirements  specified  in  paragraphs 
{g}(4)(i){B)  and  (g)(4)(ii)(B)  of  this 
section  during  the  times  specified  in 
those  paragraphs.  The  gear  requirements 
in  (g)(4)(i)(B)  and  (g)(4)(ii)(B)  supercede 
requirements  found  at  §  229.32  (b)  -  (d) 
when  the  former  are  more  restrictive 
than  the  latter.  Copies  of  a  chart 
depicting  these  areas  are  available  from 
the  Regional  Administrator  upon 
request. 

(i)*  *  * 

(B)  Gear  requirements.  Unless 
otherwise  authorized  by  the  Assistant 
Administrator  for  Fisheries,  NMFS,  in 
accordance  with  paragraph  (g)(2)  of  this 
section,  from  March  1  through  April  30, 
no  person  may  fish  with  anchored 
gillnet  or  lobster  trap  gear  in  SAM  West 
unless  that  person's  gear  complies  with 
the  following  gear  characteristics: 

(l)Anchored  gillnet  gear  [i]  Ground 
lines  and  Buoy  lines — All  ground  lines 
and  buoy  lines  must  be  made  entirely  of 
sinking  or  neutrally  buoyant  line. 
Floating  ground  lines  and  buoy  lines  are 
prohibited. 

Ui)  Buoy  weak  links — All  buoy  lines 
are  attached  to  the  buoy  with  a  weak 
link  having  a  maximum  breaking 
strength  of  up  to  1,100  lb  (498.9  kg). 
Weak  links  may  include  swivels,  plastic 
weak  links,  rope  of  appropriate 
diameter,  hog  rings,  rope  stapled  to  a 
buoy  stick,  or  other  materials  or  devices 
approved  in  writing  by  the  Assistant 
Administrator. 

(iii)  Net  panel  weak  link — Each  net 
panel  must  have  a  total  of  five  weak 
links.  The  breaking  strength  of  each  of 
these  weak  links  must  not  exceed  1,100 
lb  (498.9  kg).  The  weak  link 
requirements  apply  to  all  variations  in 
panel  size.  Three  of  the  five  weak  links 
must  be  located  on  the  floatline.  One 
floatline  weak  link  must  be  placed  at  the 
center  of  the  net  panel,  and  two  weak 
links  must  be  placed  as  close  as  possible 
to  each  of  the  bridle  ends  of  the  net 
panel.  The  remaining  two  of  the  five 
weak  links  must  be  placed  in  the  center 
of  each  of  the  up  and  down  lines  at 
either  end  of  each  panel. 

(iV)  Buoy  line — No  more  than  one 
buoy  line  per  net  string  may  be  used, 
and  it  must  be  deployed  at  the  northern 


or  western  end  of  the  gillnet  string 
depending  on  the  direction  of  the  set. 

(v)  Gillnet  anchor — All  anchored 
gillnets,  regardless  of  the  number  of  net 
panels,  must  be  securely  anchored  with 
a  holding  power  of  at  least  a  22  lb  (9.9 
kg)  Danforth-style  anchor  at  each  end  of 
the  net  string. 

(2)  Lobster  Trap  gear,  (i)  Ground  lines 
and  Buoy  lines — All  ground  lines  and 
buoy  lines  must  be  made  entirely  of 
sinking  or  neutrally  buoyant  line. 
Floating  ground  lines  and  buoy  lines  are 
prohibited. 

[ii]  [Reserved] 

(iii)  Offshore  Lobster  Waters  Area 
buoy  weak  links — All  buoy  lines  must 
be  attached  to  the  buoy  with  a  weak  link 
having  a  maximum  breaking  strength  of 
up  to  1,500  lb  (680.4  kg).  Weak  links 
may  include  swivels,  plastic  weak  links. 
rope  of  appropriate  diameter,  hog  rings, 
rope  stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  Assistant  Administrator. 

(iv)  Buoy  line — No  more  than  one 
buoy  line  per  trawl  is  allowed.  The  buoy 
line  must  be  attached  to  the  northern  or 
western  end  of  the  trawl  string 
depending  on  the  direction  of  the  set, 
These  requirements  supersede  the 
requirements  found  at  §697.21.  which 
require  one  radar  reflector  at  each  end 
of  a  trawl  with  more  than  three  traps. 

(ii)  SAM  East.  (A)  Area.  SAM  East 
consists  of  all  waters  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 

SAM  EAST 


Point 

N.  Lat 

W  Long 

SAM5 

41  48.9' 

69  24' 

SAM4 

42  30' 

69  24' 

SAMS 

42  30' 

67  26 

SAM9 

41  45' 

66  50' 

SAM  10 

41  45' 

68  17' 

SAM  11 

42-10' 

68  31' 

(B)  Gear  requirements.  Unless 
otherwise  authorized  by  the  Assistant 
Administrator  for  Fisheries,  NMFS.  in 
accordance  with  paragraph  (g)(2)  of  this 
section,  from  May  1  through  July  31.  no 
person  may  fish  with  anchored  gillnet 
or  lobster  trap  gear  in  SAM  East  unless 
that  person's  gear  complies  with  the 
gear  characteristics  found  at  paragraph 
(g)(4)(i)(B)  of  this  section. 
***** 

[FR  Doc.  02-27363  Filed  10-25-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020430101-2101-01;  1.0. 
101102G] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Saimon  Fisheries;  Inseason  Action 
17— Adjustment  of  the  Ceremonial  and 
Subsistence  i-iarvest  Regulations  for 
the  Ocean  Saimon  Fisheries  of  the 
Quileute  Tribe 

agency:  National  Marine  Fisheries  • 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

summary:  NMFS  announces  that  the 
ceremonial  and  subsistence  (CStS) 
harvest  regulations  for  the  Quileute 
Tribe  were  modified  to  extend  the  C&S 
fisherv  through  midnight  on  Tuesday. 
October  15,  2002.  with  a  possession  and 
landing  limit  of  20  salmon  per  day.  and 
all  size  restrictions  suspended  for  the 
duration  of  the  fishery.  On  September 
26,  2002  the  Northwest  Regional 
Administrator,  NMFS  (Regional 
Administrator),  determined  that 
available  catch  and  effort  data  indicated 
that  the  tribal  overall  quota  of  HO, 000 
chinook  and  60,000  coho  salmon  had 
not  been  reached,  and  it  was  found  that 
there  was  enough  salmon  left  in  the 
quotas  to  allow  additional  days  of 
fishing  in  the  C&S  fishery.  These  actions 
were  necessarv'  to  conform  to  the  2002 
management  goals. 
DATES:  Closure  of  the  C&S  harvest  for 
the  Quileute  Tribe  effective  2359  hours 
local  time,  October  15,  2002,  after  which 
the  fisherv'  will  remain  closed  until 
opened  through  an  additional  inseason 
action,  which  will  be  published  in  the 
Federal  Register  for  the  west  coast 
salmon  fisheries,  or  until  the  effective 
date  of  the  year  2003  management 
measures.  Comments  will  be  accepted 
through  November  15,  2002. 
ADDRESSES:  Comments  on  this  action 
must  be  mailed  to  D.  Robert  Lohn, 
Regional  Administrator.  Northwest 
Region,  NMFS.  NOAA,  7600  Sand  Point 
Way  N.E..  Bldg.  1.  Seattle,  WA  98115- 
0070;  or  faxed  to  206-526-6376;  or  Rod 
Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA.  501  W.  Ocean  Blvd.. 
Suite  4200.  Long  Beach.  CA  90802- 
4132;  or  faxed  to  562-980-4018. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 


Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator.  Northwest 
Region.  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Admini.strator  modified  the 
C;&S  harvest  regulations  for  the  Quileute 
Tribe  to  e.xtend  the  C&S  fishery  through 
midnight  on  Tuesday.  October  15,  2002. 
with  a  possession  and  landing  limit  of 
20  salmon  per  day.  and  all  size 
restrictions  suspended  for  the  duration 
of  the  fisherv.  On  September  26.  2002, 
the  Northwest  Regional  Administrator. 
NMFS  (Regional  Administrator), 
determined  that  available  catch  and 
effort  data  indicated  that  the  tribal  quota 
of  60,000  Chinook  and  60,000  coho 
salmon  had  not  been  reached,  and  it 
was  found  that  there  was  enough 
salmon  left  in  the  quotas  to  allow 
additional  days  of  fishing  in  the  C&S 
fisherv  Modification  of  Treaty  Indian 
fishing  is  authorized  by  regulations  at 
50  CFR  660.408(k)(l).  Automatic  season 
closures  based  on  quotas  are  authorized 
bv  regulations  at  50  CFR  660.409(a)(1), 
and  modification  of  fishing  seasons  is 
authorized  bv  regulations  at  50  CFR 
660.409(b)(lj(i). 

In  the  2002  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616.  May  7,  2002),  NMFS 
announced  that  all  treaty  Indian 
fisheries  would  open  May  1,  2002. 
through  the  earlier  of  lune  30.  2002,  or 
a  30,000-chinook  quota,  and  fuly  1, 
2002,  through  the  earliest  of  September 
15,  2002,  or  a  30.000-chinook  or  the 
overall  60.000  coho  quota.  The 
minimum  size  and  retention  limits  for 
C&S  harvest  for  the  Quileute.  Hoh.  and 
Quinault  tribes  were:  "Not  more  than  2 
chinook  longer  than  24  inches  (61.0  cm) 
in  total  length  may  be  retained  per  day. 
Chinook  less  than  24  inches  (61.0  cm) 
total  length  may  be  retained." 

On  September  26.  2002.  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  the  Quileute 
Tribe,  the  Washington  Department  of 
Fish  and  Wildlife,  the  Makah  Tribe,  the 
Quinault  Tribe,  and  other  interested 
parties  by  conference  call.  Information 
related  to  catch  to  date,  the  chinook  and 
coho  catch  rates,  and  effort  data 
indicated  that  the  chinook  and  coho 
quotas  had  not  been  reached.  As  a 
result,  the  Quileute  Tribe 
recommended,  and  the  Regional 
Administrator  concurred,  that  the 
Quileute  Tribe's  C&S  fishery  be 
modified  to  extend  the  C&S  fishery 
through  midnight  on  Tuesday.  October 


15.  2002,  with  a  possession  and  landing 
limit  of  20  salmon  per  day,  and  all  size 
restrictions  suspended  for  the  duration 
of  the  fishery.  All  other  restrictions  that 
apply  to  this  fishery'  remained  in  effect 
as  announced  in  the  2002  annual 
management  measures. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  actions 
recommended  by  the  Quileute  Tribe. 
The  States  and  Tribes  manage  the 
fisheries  in  State  waters  adjacent  to  the 
areas  of  the  U.S.  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procedures  of  50  CFR  660.41 1 
(a)(2),  actual  notice  to  fishers  of  the 
above  described  actions  were  given 
prior  to  the  effective  dates  by  telephone 
hotline  number  206-526-6667  and  800- 
662-9825.  and  by  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  2182  kHz. 

These  actions  do  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunity  for  public  comment 
under  5  U.S.C.  '553(b)(B),  or  delaying  the 
effectiveness  of  this  rule  for  30  days 
under  5  U.S.C.  553(d)(3),  because  such 
notification  and  delay  is  impracticable 
and  contrary  to  the  public  interest.  As 
previously  noted,  actual  notice  of  these 
actions  were  provided  to  fishers  through 
telephone  hotline  and  radio  notification. 
These  actions  comply  with  the 
requirements  of  the  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7.  2002)  and  the  West 
Coast  Salmon  Plan.  Prior  notice  and 
opportunity  for  public  comment  is 
impracticable  because  NMFS.  the 
Tribes,  and  the  State  agencies  have 
insufficient  time  to  provide  for  prior 
notice  and  the  opportunity  for  public 
comment  between  the  time  the  fishery 
catch  and  effort  data  are  collected  to 
determine  the  extent  of  the  fisheries, 
and  the  time  the  limits  to  which  the 
fishery  must  be  in  place.  Moreover,  such 
prior  notice  and  the  opportunity  for 
public  comment  is  contrary  to  the 
public  interest  because  it  does  not  allow 
fishers  appropriately  controlled  access 
to  the  available  fish  at  the  time  they  are 
available. 

The  AA  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  required 
under  5  U.S.C.  553(d)(3).  A  delay  in 
effectiveness  of  this  action  would  not 


Federal  Register /Vol.  67,  No.  208 /Monday,  October  28.  2002 /Rules  and  Regulations  65729 


allow  fishers  appropriately  controlled 
access  to  the  available  fish  at  the  time 
they  are  available. 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated:  October  21,  2002. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-27361  Filed  10-25-02:  8:45  am] 
BILUNG  CODE  351fr-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docicet  No.  020430101-2101-01; 
I.D.101102D] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inseason  Action  No. 
15 — Closure  of  the  Commercial  Fishery 
from  Humbug  Mountain,  OR  to  the 
Oregon-California  Border 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce, 

ACTION:  Closure;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
commercial  fishery  for  all  salmon 
except  coho  in  the  area  from  Humbug 
Mountain.  OR  to  the  Oregon-California 
Border  was  closed  at  midnight  on 
September  9,  2002.  The  Northwest 
Regional  Administrator,  NMFS 
(Regional  Administrator),  determined 
that  the  quota  of  2,000  chinook  salmon 
had  been  reached.  This  action  was 
necessary  to  conform  to  the  2002 
management  goals. 

DATES:  Closure  in  the  area  from  Humbug 
Mountain  to  the  Oregon-California 
border,  effective  2359  hours  local  time 
(l.t.),  September  9,  2002,  after  which  the 
fishery  will  remain  closed  until  opened 
through  an  additional  inseason  action, 
which  will  be  published  in  the  Federal 
Register  for  the  west  coast  salmon 
fisheries,  or  until  the  effective  date  of 
the  year  2003  management  measures. 
Conunents  will  be  accepted  through 
November  15,  2002. 
ADDRESSES:  Comments  on  these  actions 
must  be  mailed  or  faxed  to  D.  Robert 
Lohn,  Regional  Administrator, 
Northwest  Region.  NMFS,  NOAA,  7600 
Sand  Point  Way  N.E..  Bldg.  1,  Seattle, 
WA  98115-0070,  facsimile  206-526- 
6376; or 


Rod  Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region. 
NMFS,  NOAA.  501  W.  Ocean  Blvd.. 
Suite  4200,  Long  Beach.  CA  90802- 
4132,  facsimile  562-980-4018. 

Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator.  Northwest 
Region.  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright.  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  closed  the 
commercial  salmon  fishery  in  the  area 
from  Humbug  Mountain.  OR  to  the 
Oregon-California  Border  effective  at 
midnight  on  Monday,  September  9, 
2002.  Information  provided  on 
September  9,  2002,  estimated  that  the 
quota  of  2,000  chinook  salmon  had  been 
reached.  Automatic  season  closures 
based  on  quotas  are  authorized  by 
regulations  at  50  CFR  660.409(a)(1). 

In  the  2002  aimual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7,  2002),  NMFS 
announced  that  the  commercial  fishery 
for  all  salmon  except  coho  in  the  area 
from  Humbug  Mountain,  OR  to  the 
Oregon-California  Border  would  open 
July  1,  2002,  through  the  earlier  of  July 
30,  2002,  or  a  1,500-chinook  quota.  The 
fishery  would  then  reopen  on  August  1, 
2002,  through  the  earlier  of  August  29, 
2002,  or  a  3,000-chinook  quota;  and 
September  1,  2002,  through  the  earlier 
of  September  30,  2002,  or  a  2,000- 
chinook  quota.  No  transfer  of  remaining 
quota  from  earlier  fisheries  allowed. 

Inseason  Action  #8  announced  the 
commercial  fishery  for  all  salmon 
except  coho  in  the  area  from  Humbug 
Mountain  to  the  Oregon-California 
Border  was  closed  at  midnight  on  July 
26,  2002  (67  FR  57345,  September  10, 
2002).  It  was  determined  that  the  quota 
of  1,500  chinook  salmon  had  been 
reached. 

On  September  9.  2002,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  by  conference  call.  Information 
related  to  catch  to  date,  the  chinook 
catch  rate,  and  effort  data  indicated  that 
it  was  likely  that  the  quota  had  been 
reached.  As  a  result,  the  State  of  Oregon 
recommended,  and  the  Regional 
Administrator  concurred,  that  the 
commercial  salmon  fishery  in  the  area 
from  Humbug  Mountain,  OR  to  the 
Oregon-California  Border  close  effective 
at  midnight  on  Monday,  September  9, 
2002.  All  other  regulations  that  apply  to 


this  fisherv'  remain  in  effect  as 
announced  in  the  2002  annual 
management  measures  and  subsequent 
inseason  actions. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  action  recommended 
by  the  ODFW.  The  States  manage  the 
fisheries  in  State  waters  adjacent  to  the 
areas  of  the  U.S.  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procedures  of  50  CFR  660.411 
(a)(2).  actual  notice  to  fishers  of  the 
above  described  action  was  given  prior 
to  the  effective  date  bv  telephone 
hotline  number  206-526-6667  and  800- 
662-9825,  and  by  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  2182  kHz. 

This  action  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunitv  for  public  comment 
under  5  U.S.C.  553(b)(B).  or  delaying  the 
effectiveness  of  this  rule  for  30  days 
under  5  U.S.C.  553(d)(3).  because  such 
notification  and  delay  is  impracticable 
and  contrary  to  the  public  interest  As 
previously  noted,  actual  notice  of  this 
action  was  provided  to  fishers  through 
telephone  hotline  and  radio  notification. 
This  action  complies  with  the 
requirements  of  the  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7,  2002)  and  the  West 
Coast  Salmon  Plan.  Prior  notice  and 
opportunity  for  public  comment  is 
impracticable  because  NMFS  and  the 
State  agencies  have  insufficient  time  to 
allow  for  prior  notice  and  the 
opportunity  for  public  comment 
between  the  time  the  fishery  catch  and 
effort  data  are  collected  to  determine  the 
extent  of  the  fisheries,  and  the  time  the 
fishery  closure  must  be  implemented  to 
avoid  exceeding  the  quota.  Moreover, 
such  prior  notice  and  the  opportunity 
for  public  comment  is  contrary  to  the 
public  interest  because  not  closing  the 
fishery  upon  attainment  of  the  quota 
would  allow  the  quota  to  be  exceeded 
and  thus  compromise  conservation  and 
allocation  objectives  established 
preseason,  and  it  does  not  allow  fishers 
appropriately  controlled  access  to  the 
available  fish  at  the  time  they  are 
available. 

The  AA  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  required 
under  5  U.S.C.  553(d)(3).  A  delay  in 
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effectiveness  of  this  action  would  not 
allow  Fishers  appropridtt^ly  rontroilt»d 
access  to  the  available  fish  at  the  time 
they  are  available. 

This  action  is  authorized  bv  .tO  ('FR 
660.409  and  660.411  and  is  e.xempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Drtted:  Oi  tuber  21    2002 
Bruce  C.  Vlorehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Xntiunal  Marine  Fisheries  Service 
|FR  Do(  .  02-27  ir,H  Filed  10-25-02;  «;45  ami 
BtLUNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020430101-2101-01;  I.D. 
101102C] 

Fisiieries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inseason  Action  14- 
-Adjustment  of  the  Recreational 
Fishery  from  Leadbetter  Point,  WA  to 
Cape  Falcon,  OR  (Columbia  River 
Area) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  {NOAi\), 

Commerce. 

ACTION:  Adjustment;  request  for 

comments. 


summary:  NMFS  announces  that  the 
recreational  fishery  in  the  area  from 
Leadbetter  Point,  WA  to  Cape  Falcon. 
OR  (Columbia  River  Area),  was 
modified  to  close  at  midnight  on 
Monday,  September  2.  2002,  and  thtni 
reopen  Friday,  September  6,  2002. 
through  midnight  on  Sunday. 
September  15,  2002.  On  August  29. 
2002,  the  Northwest  Regional 
Administrator,  NMFS  (Regional 
Administrator),  determined  that 
available  catch  and  effort  data  indicated 
that  the  quota  of  55.700  coho  salmon 
would  be  reached  by  September  2,  2002. 
However,  after  reevaluating  the 
available  catch  and  effort  data  on 
September  4,  2002,  it  was  found  that 
there  was  enough  salmon  left  in  the 
coho  quota  to  allow  an  additional  10 
days  of  fishing  if  coho  were  transferred 
from  Westport  sub-area  quota.  These 
actions  were  necessary  to  conform  to  the 
2002  management  goals. 
DATES:  Closure  in  the  Columbia  River 
Area  effective  2359  hours  local  time 
(l.t.),  September  2,  2002;  Reopening  in 
the  Columbia  River  Area  effective  0001 


hours  It..  September  6,  2002  through 
2,159  hours  l.t..  September  15,  2002, 
after  which  the  fishery  will  remain 
closed  until  opened  through  an 
additional  inseason  action,  which  will 
be  published  in  the  Federal  Register  for 
the  west  coast  salmon  fisheries,  or  until 
the  effective  date  of  the  year  2003 
management  measures.  Comments  will 
he  accepted  through  November  15, 
2002. 

ADDRESSES:  Comments  on  this  action 
must  be  mailed  to  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  NOAA,  7600  Sand  Point 
VVav  N.E..  Bldg.  1,  Seattle,  WA  98115- 
0070;  or  faxed  to  206-526-6376:  or  Rod 
Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4132;  or  faxed  to  562-980-^018. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright.  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  modified  the 
season  for  the  recreational  fishery  in  the 
(Columbia  River  sub-area  to  close  at 
midnight  on  Monday,  September  2, 
2002,  and  then  reopen  Friday, 
September  6,  2002,  through  midnight  on 
Sundav.  September  15,  2002.  On  August 
29,  2002  the  Northwest  Regional 
Administrator.  NMFS  (Regional 
Administrator),  determined  that 
available  catch  and  effort  data  indicated 
that  the  quota  of  55,700  coho  salmon 
would  be  reached  by  September  2,  2002. 
However,  after  reevaluating  the 
available  catch  and  effort  data  on 
September  4,  2002,  it  was  found  that 
there  was  enough  salmon  left  in  the 
coho  quota  to  allow  an  additional  10 
davs  of  fishing  if  the  remaining  coho 
were  transferred  from  the  Westport  sub- 
area  quota.  Automatic  season  closures 
based  on  quotas  are  authorized  by 
regulations  at  50  CFR  660.409(a)(1),  and 
modification  of  fishing  seasons  is 
authorized  by  regulations  at  50  CFR 
660.409(b)(l)(i). 

In  the  2002  aimual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7,  2002),  NMFS 
announced  the  recreational  fishery  in 
the  area  from  the  U.S. -Canada  Border  to 
Cape  Falcon,  OR,  would  have  an  overall 
chinook  quota  of  67,500  fish,  with  each 
of  its  four  sub-areas  having  a  chinook 
guideline.  The  Columbia  River  sub-area 
was  announced  to  open  July  7,  2002, 


through  the  earlier  of  September  30  or 
a  55,700  coho  subarea  quota,  with  a 
guideline  of  11.200  chinook.  The 
Westport  sub-area  was  announced  to 
open  June  30,  2002,  through  the  earlier 
of  September  8,  2002,  or  a  39.280  coho 
subarea  quota,  with  a  guideline  of 
32,000  chinook. 

The  Columbia  River  sub-area  fishery 
was  modified  twice  by  inseason  action. 
The  fishery  was  first  modified  to 
establish  chinook  minimum  size  limits 
of  28  inches  (71.1  cm)  total  length  from 
the  U.S. -Canada  Border  to  Leadbetter 
Point,  WA.  and  26  inches  (66.0  cm)  total 
length  from  Leadbetter  Point,  WA  to 
Cape  Falcon,  OR  effective  July  21,  2002 
(67  FR  52891.  August  14,  2002). 
Information  provided  on  July  18,  2002, 
regarding  the  available  catch  and  effort 
data  indicated  that  modifying  the 
minimum  size  limit  of  24  inches  (61.0 
cm)  total  length  for  chinook  to  the 
adjusted  size  limits  should  be 
implemented  to  slow  the  catch  of 
chinook  and  provide  greater  access  to 
the  coho  quota.  Second,  the  season  for 
the  recreational  fishery  in  the  area  from 
the  U.S. -Canada  Border  to  Cape  Falcon, 
OR,  was  modified  to  prohibit  chinook 
retention  effective  Saturday,  August  10, 
2002,  in  the  Neah  Bay,  La  Push,  and 
Columbia  River  sub-areas  (see  67  FR 
61041,  August  27,  2002).  The  three  sub- 
areas  would  then  remain  open  through 
the  ecirlier  of  their  established  season 
end  dates  or  the  attainment  of  their 
respective  marked  coho  subarea  quotas. 

The  recreational  fishery  in  the 
Westport,  WA  sub-area  was  modified 
three  times  by  inseason  action.  The  last 
action  modified  the  Westport  sub-area 
to  reopen  on  Sunday,  August  18,  2002, 
through  midnight  on  Monday,  August 
19,  2002,  to  access  the  available  chinook 
and  marked  coho  left  in  the  sub-area 
quotas  (67  FR  63055,  October  10,  2002). 
The  sub-area  closed  for  the  2002  season 
because  there  were  no  chinook 
remaining  in  the  guideline.  However, 
there  were  approximately  20,000 
marked  coho  left  in  the  Westport  sub- 
area  quota  when  the  sub-area  closed. 

On  August  29,  2002,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  (Council), 
Washington  Department  of  Fish  and 
Wildlife(WDFW),  and  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  by  conference  call.  Information 
related  to  catch  to  date,  the  chinook  and 
coho  catch  rates,  and  effort  data 
indicated  that  it  was  likely  that  the  coho 
quota  would  be  reached  by  Monday, 
September  2,  2002.  As  a  result,  the 
States  of  Washington  and  Oregon 
reconunended,  and  the  Regional 
Administrator  conciured,  that  the 
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Columbia  River  sub-area  close  effective 
at  midnight  on  Monday,  September  2, 
2002.  All  other  restrictions  that  apply  to 
this  fishery  remained  in  effect  as 
aimounced  in  the  2002  annual 
management  measures.  In  addition,  the 
parties  agreed  to  reevaluate  the  fishery 
on  September  4,  2002,  to  assess  the 
possibility  of  further  openers. 

On  September  4,  2002,  the  Regional 
Administrator  again  consulted  with 
representatives  of  the  Council,  WDFW 
and  ODFW  by  conference  call. 
Information  related  to  catch  to  date,  the 
chinook  and  coho  catch  rates,  and  effort 
data  indicated  that  there  was  enough 
coho  left  in  the  Columbia  River  sub-area 
quota,  added  with  the  available  coho 
remaining,  from  the  Westport  sub-area 
quota,  to  allow  10  more  days  of  fishing. 
In  addition,  enough  chinook  remained 
in  the  quota  to  account  for  anticipated 
hooking  mortality  that  would  occur 
during  the  fishery.  As  a  result,  the  States 
of  Washington  and  Oregon 
reconunended,  and  the  Regional 
Administrator  concurred,  that  the 
recreational  fishery  in  the  Columbia 
River  sub-area  should  be  modified  to 
reopen  on  Friday,  September  6,  2002, 
through  midnight  on  Sunday, 
September  15,  2002,  to  access  the 
available  marked  coho  left  in  the 
modified  sub-area  quota.  All  other 
restrictions  that  applied  to  this  fishery, 
including  the  chinook  non-retention 
requirement,  remained  in  effect  as 
aimounced  in  the  2002  annual 


management  measures  and  subsequent 
inseason  actions. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  actions 
recommended  by  the  States.  The  States 
manage  the  fisheries  in  State  waters 
adjaceni  to  the  areas  of  the  U.S. 
exclusive  economic  zone  in  accordance 
with  this  Federal  action.  As  provided  by 
the  inseason  notice  procedures  of  50 
CFR  660.411  (1)(2),  actual  notice  to 
fishers  of  the  above  described  actions 
were  given  prior  to  the  effective  dates  by 
telephone  hotline  number  206-526- 
6667  and  800-662-9825,  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz. 

These  actions  do  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas.Classifi  cation 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunity  for  public  comment 
under  5  U.S.C.  553(b)(B),  or  delaying  the 
effectiveness  of  this  rule  for  30  days 
under  5  U.S.C.  553(d)(3),  because  such 
notification  and  delay  is  impracticable 
and  contrary  to  the  public  interest.  As 
previously  noted,  actual  notice  of  these 
actions  were  provided  to  fishers  through 
telephone  hotline  and  radio  notification. 
These  actions  comply  with  the 


requirements  of  the  armual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7,  2002)  and  the  West 
Coast  Salmon  Plan.  Prior  notice  and 
opportunity  for  public  comment  is 
impracticable  because  NMFS  and  the 
State  agencies  have  insufficient  time  to 
provide  for  prior  notice  and  the 
opportunity  for  public  comment 
between  the  time  the  fishery  catch  and 
effort  data  are  collected  to  determine  the 
extent  of  the  fisheries,  and  the  time  the 
limits  to  which  the  fishery  must  be 
adjusted.  Moreover,  such  prior  notice 
and  the  opportunity  for  public  comment 
is  contrary  to  the  public  interest  because 
it  does  not  allow  fishers  appropriately 
controlled  access  to  the  available  fish  at 
the  time  they  are  available. 

The  AA  finds  good  cause  to  waive  the 
30-day  delay  in  effectiveness  required 
under  5  U.S.C.  553(d)(3).  A  delay  in 
effectiveness  of  this  action  would  not 
allow  fishers  appropriately  controlled 
access  to  the  available  fish  at  the  time 
they  are  available. 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  el  seq. 
Dated:  October  21.  2002. 
Bruce  C.  Morehead,  ^ 

Acting  Director,  Offi<  e  oj  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Senice. 
|FR  Dot,.  02-27362  Filed  10-25-02.  8;45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Parts  400,  407  and  457 
RIN  0563-AB85 

General  Administrative  Regulations, 
Subpart  T — Federal  Crop  Insurance 
Reform,  Insurance  Implementation, 
Regulations  for  the  1999  and 
Subsequent  Reinsurance  Years;  Group 
RisIc  Plan  of  Insurance  Regulations  for 
the  2001  and  Succeeding  Crop  Years; 
and  the  Common  Crop  Insurance 
Regulations,  Basic  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 


SUMMARY:  The  Federal  Crop  Insuranci' 
Corporation  is  reopening  and  extending 
the  comment  period  for  the  proposed 
rule  that  was  published  in  the  Federal 
Register  on  Wednesday.  September  18. 
2002  (67  FR  58912-58933)  that 
amended  the  General  Administrative 
Regulations,  Subpart  T;  Group  Risk  Plan 
of  insurance  Regulations:  and  the 
Common  Crop  Insurance  Regulations, 
Basic  Provisions.  The  proposed  rule 
implements  certain  provisions  of  the 
Agricultural  Risk  Protection  Act  of  2000 
(ARPA)  eliminating  identified  program 
vulnerabilities  that  have  lead  to 
potential  fraud,  waste,  and  abuse,  and 
make  such  other  changes  to  existing 
policy  provisions  to  better  meet  the 
needs  of  producers.  This  action  will 
allow  interested  persons  additicmal  time 
to  prepare  and  submit  comments. 
DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  November  12, 
2002,  and  will  be  considered  when  the 
rule  is  to  be  made  final. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Risk  Management  Agency, 
United  States  Department  of 
Agriculture,  6501  Beacon  Drive.  Stop 
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0812,  Room  421,  Kansas  City,  MO 
64133-4676.  Comments  titled  "Basic 
Provisions"  may  also  be  sent  via  the 
Internet  to 

DirfctorPDiytitrm.fcic.usda.gov.  A  copy 
of  each  comment  will  be  available  for 
public  inspection  and  copying  from  7 
a.m.  to  4:30  p.m.,  CDT,  Monday  through 
Friday,  except  holidays,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

lanice  Nuckolls,  Insurance  Management 
Specialist,  Re.search  and  Development, 
Product  Development  Division,  Risk 
Management  Agency,  at  the  Kansas  City, 
MO  address  listed  above,  telephone 
(816) 926-7730. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  Wednesday,  September  18,  2002, 
FCIC  published  a  proposed  rule  with 
request  for  comments  in  the  Federal 
Register  proposing  changes  to  subpart  T 
in  the  (ieneral  Administrative 
Regulations,  the  Group  Risk  Plan  of 
Insurance  Regulations,  and  the  Common 
Crop  Insurance  Regulations:  Basic 
Provisions  to  implement  program 
changes  mandated  by  ARPA,  and  make 
other  changes  to  existing  policy 
provisions  to  better  meet  the  needs  of 
the  insured. 

(Comments  were  required  to  be 
received  on  or  before  October  18,  2002. 
Based  on  requests  received  during  the 
comment  period,  we  are  reopening  and 
extending  the  comment  period  until 
November  12,  2002.  This  action  will 
allow  interested  persons  additional  time 
to  prepare  and  submit  comments. 

Signeii  in  Washington,  DC,  on  October  23. 
2002 

Ross  |.  Davidson,  |r., 
Slana^tT.  h'fdrral  Crop  Insurance 
Corporation. 

|FR  !)(u    02-27.367  Filwl  10-2.1-02;  8:4.t  ami 
BILUNG  CODE  3410-08-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  993 

[Docket  No.  FV02-993-3  PR] 

Dried  Prunes  Produced  in  California; 
Revising  the  Regulations  Pertaining  to 
a  Voluntary  Prune  Plum  Diversion 
Program 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  rule  invites  comments 
on  revising  the  administrative  rules  and 
regulations  pertaining  to  a  voluntary 
prune  plum  diversion  program  under 
the  California  prune  marketing  order 
(order).  The  order  regulates  the  handling 
of  dried  prunes  produced  in  California 
and  is  administered  by  the  Prune 
Marketing  Committee  (Committee).  The 
proposed  changes  would  revise  the 
regulations  to  reflect  changes  in 
industry  structure  and  current  economic 
conditions,  and  would  modifv' 
administrative  procedures  used  in 
connection  with  implementing  a 
diversion  program.  These  changes 
would  provide  for  more  timely  and 
efficient  implementation  of  a  diversion 
program  if  recommended  in  the  future, 
DATES:  Comments  must  be  received  by 
December  27,  2002.  Pursuant  to  the 
Paperwork  Reduction  Act,  comments  on 
information  collection  burden  that 
would  result  from  this  proposal  must  be 
received  by  December  27,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue.  SW  STOP  0237,  Washington. 
DC  20250-0237;  Fax:  (202)  720-8938,  or 
E-mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.htmL 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
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Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  1400  Independence 
Avenue,  SW  STOP  0237.  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay. GueibeMusda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  and  Order  No.  993,  both  as 
amended  (7  CFR  part  993),  regulating 
the  handling  of  dried  prunes  produced 
in  California,  hereinafter  referred  to  as 
the  "order."  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 


This  proposal  invites  comments  on 
revising  the  administrative  rules  and 
regulations  pertaining  to  a  voluntary 
pnme  plum  diversion  program  under 
the  California  prune  marketing  order 
(order).  The  order  regulates  the  handling 
of  dried  prunes  produced  in  California 
and  is  administered  by  the  Prune 
Marketing  Committee  (Committee).  The 
proposed  changes  would  revise  the 
regulations  to  reflect  changes  in 
industry  structure  and  current  economic 
conditions,  and  would  modify 
administrative  procedures  used  in 
connection  with  implementing  a 
diversion  program.  These  changes  also 
would  provide  for  more  timely  and 
efficient  implementation  if  a  diversion 
program  is  needed  in  the  future.  The 
proposed  changes  were  unanimously 
recommended  by  the  Committee  at  a 
meeting  on  November  29,  2001. 

Volume  Regulation  Authority 

Section  993.54  of  the  order  provides 
authority  for  volume  control  in  the  form 
of  reserve  pooling.  Volume  control 
regulation  is  designed  to  promote 
orderly  marketing  conditions,  stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  effect,  a  certain 
percentage  of  the  California  prune  crop 
may  be  sold  by  handlers  to  any  market 
(salable  or  free  tonnage)  while  the 
remaining  percentage  must  be  held  by 
handlers  in  a  reserve  pool  (or  reserve) 
for  the  account  of  the  Committee. 
Reserve  prunes  are  disposed  of  through 
various  programs  authorized  under  the 
order.  Net  proceeds  generated  from  sales 
of  reserve  prunes  are  distributed  to  the 
reserve  pool's  equity  holders,  primarily 
producers. 

Diversion  Program  Authority 

The  order  also  provides  authority 
under  §993.62  for  prune  producers  to 
participate  in  a  voluntary  prune  plum 
diversion  program  when  a  reserve  pool 
is  implemented.  Under  this  program, 
prune  producers  can  elect  to  divert  part 
of  their  prune  plum  crop  from  normal 
prune  or  prune  product  markets  in  lieu 
of  placing  prunes  in  a  reserve  pool. 
Section  993.62  also  authorizes 
establishment  of  rules  and  regulations  to 
implement  and  administer  a  diversion 
program. 

Section  993.162  contains  the  rules 
and  regulations  necessary  for  governing 
the  implementation  of  a  diversion 
program. 

Prune  Marketing  Committee 
Recommendations 

Because  a  diversion  program  has  not 
been  implemented  since  the  1970's,  the 
administrative  rules  and  regulations 


contain  severa'  outdated  provisions. 
Section  993. 1(. 2(a)  of  the  regulations 
currently  establishes  specific  dr\'away 
ratios  by  producing  regions  within  the 
production  area.  Dryaway  ratios 
represent  the  ratio  of  the  weight  of  fresh 
prune  plums  needed  to  produce  dried 
prunes,  and  are  the  basis  for  computing 
the  dried  weight  equivalent  of  diverted 
fresh  prune  plums.  The  ratios  range 
from  2.6  to  3.25  pounds  of  fresh  plums 
to  make  a  pound  of  French  prunes, 
depending  on  the  producing  region.  For 
non-French  prunes,  the  dryaway  ratio  is 
established  at  3.5  pounds  of  plums  for 
one  pound  of  non-French  prunes  for  the 
entire  production  area. 

The  dryaway  ratios  can  change  from 
year  to  year  depending  upon  weather 
conditions,  fruit  maturity  at  time  of 
harvest,  fruit  solids  and  other  factors. 
The  dryaway  ratios  used  in  the  early 
1970's  are  no  longer  valid.  Expanding 
production  together  with  limited 
dehydration  capacity  has  forced  some 
growers  to  begin  harvesting  earlier  and 
continue  later  than  in  the  past.  This  has 
resulted  in  dryaway  ratios  higher  than 
those  currently  specified.  Because  of 
this,  and  to  provide  more  flexibility,  the 
Committee  recommended  removing  the 
specific  dryaway  ratios  for  non-French 
prunes  from  §  993.162(a)  of  the 
regulations  and  proposed  adding 
language  that  would  allow  the 
Committee  to  compute  dryaway  ratios 
for  the  applicable  producing  regions 
based  on  a  survey  of  at  least  eight 
commercial  prune  dehydrator? 
geographically  dispersed  within  the 
production  area. 

When  the  Committee  believes  a 
diversion  program  is  needed,  the 
Committee  would  obtain  annual  average 
dryaway  ratios  from  commercial 
dehydrators  surveyed  and  compute  a 
five-year  average  dryaway  ratio  for  each 
dehydrator.  The  Committee  would  then 
add  together  the  participating 
commercial  dehydrators'  five-year 
average  dryaway  ratios  for  each 
producing  region  within  the  production 
area,  and  divide  the  total  dr\away  ratio 
by  the  number  of  participating 
commercial  dehydrators  to  obtain  each 
year's  average  dryaway  ratio  by 
producing  region.  In  the  event  any  of 
the  aimual  dryaway  ratios  for  any  of  the 
crop  years  are  abnormally  high  or  low 
in  any  year,  the  Committee  could 
replace  the  abnormal  year's  data  with 
that  of  an  earlier  year.  After  the 
computations  are  made,  the  resulting 
ratios  would  be  announced  and 
commercial  dehydrators  v^'ould  be 
notified  by  letter  prior  to  the  beginning 
of  any  crop  year  in  which  reserve 
pooling  and  a  diversion  program  was 
being  contemplated.  This  would  result 
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in  more  accurate  dryaway  ratios  in 
determining  the  dried  weight  equivalent 
of  fresh  prune  plums  being  diverted 

No  change  to  the  dr\away  ratio  for 
non-French  prunes  was  recommended. 
Production  of  these  prunes  is  small 
(0.06  percent  of  total  prune  production), 
little  data  is  available,  and  it  is  believed 
that  the  currently  listed  ratio  of  3.5  to 
1  is  accurate. 

As  previously  mentioned,  dr\away 
ratios  for  French  pnines  are  calculated 
and  applied  to  various  producing 
regions  within  the  production  area. 
Section  993.162(a)  of  the  regulations 
currentlv  contains  reference  to  1 3 
counties  that  no  longer  produce  prunes 
Prune  production  has  shifted  within  the 
production  area  over  the  years.  Thus, 
the  Committee  recommended  updating 
the  prune  producing  regions  and 
condensing  them  into  fewer  regions.  It 
is  proposed  that  the  regions  used  in 
determining  dried  weight  equivalents 
for  a  diversion  program  in  ^  993. 162(a) 
be  realigned  as  follows: 

French  Prunes 

•  North  Sacramento  Valley — The 
counties  of  Butte,  Glenn,  Shasta,  and 
Tehama. 

•  South  Sacramento,  Napa.  Sonoma, 
and  Santa  Clara  Valleys  and  the 
counties  of  Amador.  Colusa.  Lake, 
Placer,  Solano,  Sutter,  Yolo,  Yuba, 
.NIapa,  Sonoma.  San  Benito,  and  Santa 
Clara. 

•  San  loaquin  Valley — The  counties 
of  Fresno,  Kern,  Kings,  Madera.  Merced. 
San  [oaquin,  Stanislaus,  and  Tulare. 

This  proposal  also  would  allow  the 
Committee  to  assign  any  new  counties 
of  production  to  one  of  these  three 
regions  or  remove  counties  when 
production  ceased.  When  prune  acreage 
ceases  to  e.xist  in  a  county,  the 
Committee  would  remove  that  county 
from  the  existing  production  region, 
with  the  approval  of  the  Secretary,  and 
announce  the  removal  to  the  industry. 
In  like  manner,  if  there  were  new 
producing  counties  within  the  State,  the 
Committee  would,  with  the  approval  of 
the  Secretary",  be  allowed  to  assign  them 
to  one  of  the  existing  regions  based  on 
geographic  proximity  and/ or 
production/dehydration  characteristics, 
instead  of  listing  the  counties  in  the 
rules  and  regulations.  These 
assignments  also  would  be  announced 
to  the  industry.  This  process  would 
allow  the  Committee  to  make  timely 
changes  to  the  producing  regions  so 
they  reflect  the  current  industry 
situation.  Section  993.162(a)  is 
proposed  to  be  modified  to  reflect  these 
changes. 

The  region  for  non-French  prunes 
would  continue  to  include  all  counties 


within  the  production  area  because 
specific  information  on  growing  regions 
within  the  State  is  not  maintained. 

.Section  993.162(b)  of  the  regulations 
currentlv  establishes  the  following 
eligible  diversion  methods:  (1) 
Disposing  of  harvested  prune  plums 
under  Committee  supervision  for 
nonhuman  use  at  a  location  and  in  a 
manner  satisfactory  to  the  Committee; 
and  (2)  Leaving  unharvested  the  entire 
production  of  prune  plums  from  a  solid 
bloc:k  of  bearing  trees  designated  by  the 
producer  applying  for  the  diversion. 
This  propo,sal  would  specifically 
reference  the  removal  of  prune  plum 
trees  prior  to  harvest  as  an  eligible 
diversion  method.  In  the  past,  it  has 
been  determined  that  removing  trees 
would  qualify  as  unharvested 
production  under  the  existing 
regulations  However,  the  Committee 
recommended  adding  clarifying 
language  to  the  regulations  to  ensure 
that  the  removal  of  trees  would  qualify' 
as  an  eligible  diversion  method. 

A  final  change  to  §  993.162(b)  would 
require  the  Committee  to  conduct  a 
meeting  prior  to  the  beginning  of  any 
crop  vear  in  which  a  diversion  program 
was  being  contemplated  to  determine 
which  diversion  method  or  methods 
may  be  used,  and  announce  the  eligible 
diversion  method(s)  to  the  industry. 
.Section  993.162(b)  is  proposed  to  be 
modified  to  reflect  these  changes. 

To  participate  in  the  diversion 
program,  producers  must  file  an 
application  with  the  Committee.  Section 
993. 162(c)  of  the  regulations  currently 
requires  that  when  a  producer  applies 
for  the  diversion  program,  a  deposit  fee 
shall  accompany  the  application.  The 
deposit  fees  established  in  the  current 
regulations  are  as  follows:  For  each 
producer  application,  the  fee  shall  be 
the  greater  of  either  Si 00  or  the  amount 
obtained  by  multiplying  the  quantity,  in 
tons,  of  prune  plums  proposed  to  be 
diverted  bv  S3. 50.  For  commercial 
dehydrators  acting  as  an  agent  for  a 
group  of  four  or  more  producers,  the  fee 
shall  be  the  greater  of  either  S200  or  the 
amount  obtained  by  multiplying  the 
aggregate  quantity  in  tons  of  prune 
plums  proposed  to  be  diverted  by  the 
group  by  S3. 50.  The  deposit  fees 
charged  to  diverting  growers  were 
intended  to  finance  the  Committee's 
administrative  costs  for  the  entire 
diversion  program  with  any  excess 
monies  to  be  refunded  on  a  prorate  basis 
to  participants.  Because  of  changed 
economics  since  these  fees  were 
established  in  the  1970s,  the  deposit 
fees  established  in  the  regulations 
would  not  currently  cover  these  costs. 
The  Committee,  therefore, 
reconunended  revising  the  regulations 


to  provide  that  whenever  a  diversion 
program  is  implemented,  the  Committee 
shall,  with  the  approval  of  the  Secretary, 
compute  and  armounce  the  deposit  fees 
associated  with  filing  applications  for 
the  diversion  program.  The  deposit  fees 
would  be  announced  to  the  industry, 
instead  of  specifying  the  deposit  fees  in 
the  rules  and  regulations.  It  is  intended 
that  the  computed  fees  would  reflect 
Committee  administrative  costs 
associated  with  administering  a 
diversion  program  whenever  such  a 
program  is  recommended. 

Tnese  changes  would  allow  flexibility 
in  the  regulations  by  allowing  the 
Committee  to  compute  and  announce 
the  fees.  Section  993.162(c)  is  proposed 
to  be  modified  to  refiect  these  changes. 

The  Committee  also  recommended 
changes  to  §  993.162(d)  of  the 
regulations.  This  section  includes 
criteria  for  approving  diversion 
applications  and  establishes  fees  in 
connection  with  modifying 
applications.  The  proposed  changes 
would  remove  reference  to  specific  fees 
and  allow  the  Committee  to  apply  fees 
consistent  with  the  proposed  process 
regarding  deposit  fees.  The  changes  also 
would  increase  the  service  charge  for 
modifying  applications  from  Si  to  S2 
per  ton  to  reflect  current  administrative 
costs.  Section  993.162(d)  is  proposed  to 
be  modified  accordingly.  The  rules  and 
regulations  pertaining  to  implementing 
a  prune  diversion  program  were 
developed  in  the  1970's,  and  several 
provisions  are  outdated.  These  proposed 
changes  are  designed  to  bring  the  rules 
and  regulations  in  line  with  the  present 
California  prune  industry  practice.  The 
changes  also  provide  for  flexibility  in 
years  when  reserve  pooling  and  a 
diversion  program  are  implemented. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1.205 
producers  of  dried  prunes  in  the 
production  area  and  approximately  24 
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handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  industry  profile  shows 
that  9  out  of  24  handlers  (37.5  percent) 
shipped  over  $5,000,000  worth  of  dried 
prunes  and  could  be  considered  large 
handlers  by  the  Small  Business 
Administration.  Fifteen  of  the  24 
handlers  (62.5  percent)  shipped  under 
$5,000,000  worth  of  prunes  and  could 
be  considered  small  handlers.  An 
estimated  32  producers,  or  less  than  3 
percent  of  the  1,205  total  producers, 
would  be  considered  large  growers  with 
annual  receipts  over  $500,000.  The 
majority  of  handlers  and  producers  of 
California  dried  primes  may  be 
classified  as  small  entities.  USDA  does 
not  have  precise  numbers  on  the  total 
number  of  commercial  dehydrators  in 
the  industry  or  their  size.  However,  it 
may  be  assiuned  that  many  may  be 
considered  small  under  SBA  criteria. 

Under  §  993.62  of  the  order,  when 
volume  control  in  the  form  of  a  reserve 
pool  is  implemented,  prime  producers 
can  elect  to  divert  part  of  their  prune 
plum  crop  from  normal  markets  in  lieu 
of  placing  prunes  in  a  reserve  pool. 
Section  993.163  contains  the 
administrative  rules  and  regulations 
necessary  to  administer  a  diversion 
program.  This  proposed  rule  would 
revise  those  regulations. 

One  of  the  proposed  changes  would 
remove  references  in  the  regulations  to 
establish  dryaway  ratios  for  prune 
plums  of  the  French  variety.  Dryaway 
ratios  are  used  to  determine  the  dried 
weight  equivalent  of  fresh  prune  plums 
diverted  from  normal  markets.  Because 
these  dryaway  ratios  are  outdated,  the 
Committee  recommended  replacing 
them  by  a  process  that  would  allow  the 
Committee  to  compute  and  announce 
current  dryaway  ratios  based  on  a 
survey  of  commercial  dehydrators. 
Surveying  commercial  prune 
dehydrators  would  impose  a  minor 
information  collection  burden  on  such 
entities.  It  is  estimated  that  between  8 
and  15  commercial  dehydrators  would 
be  requested  to  furnish  information  on 
their  annual  average  dryaway  ratios  to 
the  Committee,  and  that  it  would  take 
approximately  15  minutes  to  furnish  the 
information.  The  total  estimated  annual 
burden  of  collecting  this  information  is 
estimated  to  be  225  minutes  (3  hours 
and  45  minutes)  for  the  industry.  The 
additional  information  collection 
burden  is  being  submitted  to  the  Office 


of  Management  and  Budget  (OMB)  for 
approval,  and  is  addressed  in  a  later 
section  of  this  proposed  rule. 

Another  change  would  update  the 
prune  producing  regions  to  which  the 
dryaway  ratios  for  French  prunes  are 
applied,  and  allow  the  Committee  to 
update  the  areas  based  on  current 
production  information.  Dryaway  ratios 
vary  from  area  to  area,  and  prune 
production  shifts  over  time.  Another 
change  would  specify  in  the  regulator}' 
text  that  tree  removal  is  an  acceptable 
diversion  method,  and  that  the 
Committee  may  determine,  with  the 
approval  of  the  Secretary,  and  announce 
which  method(s)  of  diversion  may  be 
used  whenever  a  program  is 
implemented.  Another  change  would 
remove  from  the  regulations  outdated 
deposit  fees  for  diversion  program 
participants  and  authorize  the 
Committee  to  compute  such  fees  based 
on  current  program  administration 
costs. 

The  proposed  changes  to  the  prune 
producing  regions,  addition  of 
acceptable  diversion  methods,  and  the 
Committee's  authority  to  determine 
which  methods  of  diversion  are  to  be 
used  are  not  expected  to  have  a 
significant  impact  on  growers  or 
handlers,  either  small  or  large.  These 
changes  would  update  the  regulations  to 
reflect  changes  in  the  industry  and  to 
facilitate  administration  and 
implementation  of  a  voluntary  diversion 
program,  if  recommended  in  the  future. 

The  proposed  changes  regarding 
deposit  fees  would  allow  the  Committee 
to  collect  charges  from  diversion 
program  participants  that  reflect  actual 
administrative  costs  incurred  by  the 
Committee.  The  fees  specified  in  the 
regulations  are  outdated  and  would  not 
cover  the  Committee's  actual  costs  if  a 
diversion  program  was  needed  to  be 
implemented  in  the  future.  These 
changes  would  help  to  ensure  that  the 
growers  participating  in  a  future 
diversion  program  would  pay  the 
administrative  costs  of  the  program,  as 
specified  in  §  993.62(g)  of  the  order. 
Because  growers  participating  in  a 
diversion  program  are  the  beneficiaries 
of  the  program,  it  is  appropriate  that 
they  pay  the  administrative  fees  of  the 
program.  In  addition,  because  the 
diversion  program  is  voluntary,  growers 
would  determine  individually  whether 
the  costs  would  outweigh  the  benefits 
prior  to  their  participation.  It  is  not 
known  how  many  growers  would 
participate  in  a  diversion  program,  since 
there  has  not  been  one  implemented 
under  the  marketing  order  since  the 
1970's. 

This  proposed  rule  would  be  applied 
to  small  and  large  entities  equally, 


regardless  of  size.  It  is  anticipated  that 
the  recommended  actions  would  benefit 
the  prune  industry  by  updating  the 
regulations  to  reflect  changes  in  the 
industry',  and  by  providing  a  process 
that  would  facilitate  more  timely 
implementation  of  a  diversion  program, 
if  recommended. 

The  Committee  discussed  alternatives 
to  this  change  on  November  29.  2001. 
including  taking  no  action.  However, 
that  would  leave  any  future  diversion 
program  a  less  viable  supply 
management  tool  due  to  outdated 
program  elements.  Another  alternative 
was  to  update  the  data  on  dryaway 
ratios,  prune  producing  regions,  and 
diversion  application  charges  through 
informal  rulemaking  the  next  time  a 
diversion  program  was  considered, 
rather  than  changing  to  a  formula  or 
survey  procedure  as  proposed  herein. 
This  alternative  was  not  recommended 
because  the  Committee  believed  that 
this  proposal  would  provide  for  more 
flexibility  in  administering  a  future 
diversion  program. 

This  action  would  allow  the 
Committee  to  sur\'ey  commercial  prune 
dehydrators  to  estimate  costs  applicable 
to  drying  prune  plums.  The  reporting 
and  recordkeeping  burdens  are 
necessary  for  compliance  purposes  and 
for  developing  statistical  data  to 
administer  a  future  program.  This  rule 
would  impose  some  additional 
reporting  or  recordkeeping  requirements 
on  both  small  and  large  California  prune 
plum  commercial  dehydrators.  The 
information  collection  requirements  are 
discussed  in  the  following  section.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  proposed  rule. 

In  addition,  the  Committees  Supply 
Management  Subcommittee  meeting  on 
November  28,  2001,  and  the  Committee 
meeting  on  November  29,  2001,  where 
this  action  was  deliberated,  were  both 
public  meetings  widely  publicized 
throughout  the  prune  industry.  All 
interested  persons,  both  large  and  small, 
were  invited  to  attend  the  subcommittee 
and  Committee  meetings  and  participate 
in  the  industry's  deliberations.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://w'H'v^'ams. usda.gov/ 
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fv/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previouslv  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  3.5),  this  notice  announces  that 
AMS  is  seeking  approval  ff)r  a  new 
information  collection  request  for  Dried 
Prunes  Produced  in  California, 
Marketing  Order  No.  993  (order). 

Title  Dried  Prunes  Produced  in 
California,  Marketing  Order  No.  993. 

OMB  SumbtT  0581-NEW. 

Tvpe  of  Request:  New  collection. 

Abstract:  Th*'  information  collection 
requirements  in  this  request  are 
essential  to  carryout  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  dried  prune  marketing 
order  program,  which  has  been 
operating  since  1949 

On  November  29,  2001.  the  Prune 
Marketing  Committee  unanimously 
recommended  revising  the  order's 
administrative  rules  and  regulations 
pertaining  to  a  voluntary  prune  plum 
diversion  program.  One  of  the  prop(jsed 
revisions  would  require  the  Committee 
to  survev  commercial  prune  dehvdrators 
to  determine  dried  weight  equivalents 
for  fresh  prune  plums  to  be  diverted. 
The  Committee  would  obtain 
commercial  dehydrators'  annual 
drvawav  ratios  for  the  preceding  five 
years,  and  would  compute  a  five-year 
average  dryaway  ratio  for  each 
dehvdrator.  The  Committee  would  then 
average  those  ratios  and  compute  a  five- 
vear  average  dryaway  ratio  for  each 
producing  region,  and  apply  that  ratio  to 
diverted  prune  plums  in  those  regions. 

The  survey  is  needed  so  the 
Committee  can  compute  and  announce 
dried  weight  equivalents  for  fresh  prune 
plums  for  use  by  those  choosing  to 
participate  in  a  voluntary  diversion 
program. 

The  information  collection  would  be 
used  onlv  by  authorized  representatives 
of  USDA.  including  AMS,  Fruit  and 
Vegetable  Programs'  regional  and 
headquarters  staff,  and  authorized 
Committee  employees.  Authorized 
Committee  employees  will  be  the 
primary  users  of  the  information  and 
AMS  is  the  secondary  user. 

The  request  for  approval  of  the  new 
information  collection  under  the  order 
is  as  follows: 

Prune  Dehvdrator  Survey 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  15  minutes  per 
response. 

Respondents:  Commercial  prune 
iltthydrators. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3.75  hours. 

(Comments:  Comments  are  invited  on: 

( 1 )  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
dgenc  v,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  claritv  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  should  reference  OMB  No. 
0581 -NEW  and  the  Dried  Prune 
marketing  order,  and  be  sent  to  USDA 
in  care  of  the  Docket  Clerk  at  the 
previously  mentioned  address.  All 
comments  re<:eived  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

.-Ml  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  ( )MB  approval.  All  ccjmments  will 
become  a  matter  of  public  record. 

As  mentioned  before.  AMS  is  seeking 
approval  from  OMB  for  the  additional 
burden  imposed  by  the  Prune 
Dehvdrator  Survey.  Upon  OMB 
approval,  the  additional  burden  will  be 
merged  into  the  information  collection 
currentlv  approved  under  OMB  No. 
0581-0178.  Vegetable  and  Specialty 
Crop  Marketing  Orders. 

In  addition  to  the  information 
collection  burden,  this  rule  also  invites 
comments  on  revising  the  regulations 
concerning  a  voluntary  prune  plum 
diversion  program  under  the  order.  A 
60-day  comment  period  is  invited  to 
allow  interested  persons  to  respond  to 
this  proposal.  All  written  comments 
timelv  received  will  be  considered  prior 
to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums.  Prunes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  993  is  proposed  to 
be  amended  as  follows: 


PART  993— DRIED  PRUNES 
PRODUCED  IN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  BOl-674. 

2.  In  §993.162,  paragraphs  (a),  (b).  (c), 
and  (d)  are  revised  to  read  as  follows: 

§993.162    Voluntary  prune  plum  diversion. 

(a)  Quantity  to  be  diverted.  The 
Committee  shall  indicate  the  quantity  of 
prune  plums  that  producers  may  divert 
pursuant  to  §  993.62  whenever  it 
recommends  to  the  Secretary  that 
diversion  operations  for  a  crop  year  be 
permitted.  Whenever  diversion 
operation  for  a  crop  year  have  been 
authorized  by  the  Secretary,  the 
Committee  shall  notify  producers, 
commercial  dehydrators,  and  handlers, 
known  to  it  of  such  authorization  and 
diversion  program  procedures.  The 
Committee  shall  compute  the  dried 
weight  equivalent  of  prune  plums  so 
diverted  on  a  dryaway  basis  as  follows: 

(1)  For  prune  plums  of  the  French 
variety,  the  Committee  shall  survey  at 
least  eight  commercial  prune 
dehydrators  that  are  geographically 
dispersed  within  the  production  area  to 
obtain  their  annual  dryaway  ratios  for 
each  of  the  preceding  five  crop  years, 
and  compute  a  five-year  average 
dryaway  ratio  for  each  dehydrator.  The 
Committee  shall  then  add  together  the 
participating  commercial  dehydrators' 
five-year  average  dryaway  ratios  for 
each  producing  region  within  the 
production  area,  and  divide  the  total  by 
the  number  of  participating  commercial 
dehydrators  in  that  region  to  compute 
the  dryaway  ratio  by  producing  region. 
In  the  event  any  of  the  annual  dryaway 
ratios  for  any  of  the  crop  years  is 
abnormally  high  or  low  in  any  year,  the 
Committee  may  replace  the  abnormal 
vears  data  with  that  of  an  earlier  year. 
The  prune  producing  regions  for  which 
dryaway  ratios  shall  be  computed  for 
prune  plums  of  the  French  variety  are 
as  follows: 

(i)  North  Sacramento  Valley,  which 
includes  the  counties  of  Butte,  Glenn, 
Shasta,  and  Tehama: 

(ii)  South  Sacramento,  Napa,  Sonoma, 
and  Santa  Clara  Valleys,  which  includes 
the  counties  of  Amador,  Colusa.  Lake, 
Placer,  Solano,  Sutter,  Yolo,  Yuba, 
Napa,  Sonoma,  San  Benito,  and  Santa 
Clara;  and 

(iii)  San  Joaquin  Valley,  which 
includes  the  counties  of  Fresno,  Kern. 
Kings,  Madera,  Merced,  San  Joaquin. 
Stanislaus,  and  Tulare. 

(A)  New  producing  counties  within 
the  area.  If  there  were  new  producing 
counties  within  the  State  of  California. 
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the  Committee  would,  with  the  approval 
of  the  Secretary,  assign  the  new  prune 
producing  coimty  or  counties,  as  the 
case  may  be,  to  one  of  the  prune 
producing  regions  based  on  geographic 
proximity  and/or  production/ 
dehydration  characteristics.  The 
addition  of  a  coimty  or  counties,  as  the 
case  may  be,  to  one  of  the  producing 
regions  would  be  announced  to  the 
industry. 

(B)  .Removal  of  a  county  from  a 
production  area.  When  prune  acreage 
ceases  to  exist  in  a  county,  the 
Committee  would,  with  the  approval  of 
the  Secretary,  remove  that  county  from 
the  existing  region.  Removal  of  a  county 
from  a  production  region  also  would  be 
announced  to  the  industry. 

(2)  For  prune  plums  of  the  non- 
French  variety,  the  dryaway  ratio  shall 
be  1  pound  for  each  3.50  pounds  or 
prune  plums  diverted.  The  prune- 
producing  region  for  prune  plums  of 
non-French  varieties  is  the  State  of 
California. 

(b)  Eligible  diversions.  Eligible 
diversions  shall  preclude  prune  plums 
from  becoming  primes  and  may  include 
the  following  methods: 

(1)  Disposing  of  harvested  prune 
plums  under  Committee  supervision  for 
nonhuman  use  at  a  location  and  in  a 
manner  satisfactory  to  the  Committee; 

(2)  Leaving  unharvested  the  entire 
production  of  prune  plums  from  a  solid 
block  of  bearing  trees  designated  by  the 
producer  applying  for  the  diversion  or 
removing  prune  plum  trees  prior  to 
harvest",  andJoi 

(3)  Such  other  diversions  as  may  be 
authorized  by  the  Committee  and 
approved  by  the  Secretary. 

(4)  In  accordance  with  §  993.62(c), 
eligible  diversion  shall  not  apply  to 
prune  plums,  which  would  not,  under 
normal  producer  practices,  be  dried  and 
delivered  to  a  handler.  On  or  before  July 
20  of  each  crop  year  when  the 
Committee  recommends  a  reserve  pool 
and  diversion  program  (except  the 
Committee  with  the  approval  of  the 
Secretary  may  extend  this  date  by  not 
more  than  10  business  days  if  warranted 
by  a  late  crop),  the  Committee  shall 
identify,  with  the  approval  of  the 
Secretary,  the  acceptable  method(s)  of 
voluntary  prune  plum  diversion  through 
reasonable  publicity  to  producers, 
commercial  dehydrators,  handlers,  and 
the  cooperative  bargaining 
association(s).  For  the  purposes  of  this 
section,  cooperative  bargaining 
association  means  a  nonprofit 
cooperative  association  of  dried  prune 
producers  engaged  within  the 
production  area  in  bargaining  with 
handlers  as  to  price  and  otherwise 


arranging  for  the  sale  of  natural 
condition  dried  prunes  of  its  members. 

(c)  Applications  for  diversion — (1)  By 
producers.  Each  producer  desiring  to 
divert  prune  plums  of  his  own 
production  shall,  prior  to  diversion,  file 
with  the  Committee  a  certified 
application  on  Form  PMC  10.1 
"Application  for  Prune  Plum  Diversion" 
containing  at  least  the  following 
information: 

(i)  The  name  and  address  of  the 
producer;  whether  the  producer  is  an 
owner-operator,  share-landlord,  share- 
tenant,  or  cash  tenant;  and  the  name  and 
address  of  any  other  person  or  persons 
sharing  a  proprietary  interest  in  such 
prune  plums; 

(ii)  The  proposed  method  of  diversion 
and  the  location  where  the  diversion  is 
to  take  place; 

(iii)  The  quantity  and  variety  of  prune 
plums  proposed  to  be  diverted;  and 

(iv)  The  approximate  period  of 
diversion. 

(v)  A  deposit  fee  shall  accompany 
each  producer's  application  to  cover 
costs  associated  with  processing  the 
application  and  administering  the 
diversion  program.  The  Committee  shall 
compute,  with  the  approval  of  the 
Secretary,  and  announce  to  the  industry, 
the  deposit  fee.  The  deposit  fee 
aimounced  shall  be  a  set  dollar  amount 
or  a  per  ton  cost  based  on  the  proposed 
tonnage  to  be  diverted.  The  fee  paid  by 
the  applicant  shall  be  the  greater  of 
these  amounts. 

(2)  By  dehydrator  as  agent.  Any 
producer,  or  group  of  producers,  may 
authorize  a  dehydrator  to  act  as  an  agent 
to  divert  harvested  prune  plums.  Prior 
to  diversion  such  dehydrator  shall 
submit  to  the  Committee  an  application 
on  Form  PMC  10.1  "Application  for 
Prune  Plum  Diversion"  for  each 
producer  or  group  of  producers  under 
contract  with  the  dehydrator.  A  deposit 
fee  shall  accompany  each  such 
application  to  cover  the  costs  associated 
with  processing  the  application  and 
administration  of  the  program.  With 
respect  to  any  group  of  four  or  more 
producers  under  contract  with  a 
dehydrator,  the  deposit  fee  for  the  group 
shall  be  the  greater  of  either  double  the 
single  deposit  fee,  pursuant  to 
paragraph  (c)(1)  of  this  section,  or  the 
amount  obtained  by  multiplying  the 
total  tonnage  of  prune  plumes  to  be 
diverted  by  the  group  of  producers 
covered  in  the  dehydrator's  application 
times  the  per  ton  deposit  rate 
announced  by  the  Committee  pursuant 
to  (c)(1)  of  this  section. 

(3)  Receipt  of  applications.  The 
Committee  shall  establish,  and  give 
prompt  notice  to  the  industry,  a  final 
date  for  receipt  of  applications  for 


diversion:  Provided,  That  the  Committee 
may  extend  such  deadline  if  the  total 
tonnage  represented  in  all  applications 
is  substantially  less  than  the  total 
tonnage  established  by  the  Committee 
pursuant  to  paragraph  (a)  of  this  .section. 

(d)  Approval  of  applications.  No 
certificate  of  diversion  shall  be  issued 
by  the  Committee  unless  it  has 
approved  the  application  covering  such 
diversion. 

(1)  The  Committee's  approval  of  an 
application  shall  be  in  writing,  and 
include  at  least  the  following: 

(i)  The  details  as  to  the  method  of 
diversion  to  be  followed: 

(ii)  The  method  of  appraisal  to  be 
used  bv  the  Committee  to  determine  the 
quantity  of  prune  plums  diverted: 

(iii)  The  lesser  of  either  the  quantity 
specified  in  the  application  to  be 
diverted,  or  modification  of  that 
quantity  as  a  result  of  any  Committee 
action  to  prorate  the  total  quantity  to  be 
diverted  by  all  producers;  and 

(iv)  Such  other  information  as  may  be 
necessary  to  assist  the  applicant  in 
meeting  the  requirements  of  this 
section,  including  the  conditions  for 
proof  of  diversion. 

(2)  If  the  Committee  determines  that 
it  cannot  approve  an  application  it  shall 
notify  the  applicant  promptly.  The 
Committee  shall  state  the  reason(s)  for 
failing  to  approve  the  application,  and 
request  the  applicant  to  submit,  if 
practicable,  an  amended  application 
correcting  the  deficiencies  in  the 
original  application. 

(3)  The  Committee  shall  establish,  and 
give  prompt  notice  to  the  industry  of  a 
final  date  by  which  a  producer  or 
dehydrator  may  modify  an  approved 
application,  including  changing  the 
proposed  method  of  diversion  or  the 
quantity  of  prune  plums  proposed  to  be 
diverted:  Provided.  That  any  such 
change  shall  include  information  on  the 
location  or  quantity  of  such  diversion 
and  shall  be  accompanied  by  a  payment 
of  a  second  deposit  fee,  calculated 
pursuant  to  paragraph  (c)(1)  or  (c)(2),  as 
apphcable,  of  this  section,  plus  a  $2  per 
ton  service  charge  for  any  increase  in 
tonnage  to  be  diverted. 

(4)  If  an  applicant  cancels  an 
approved  diversion  application  prior  to 
diversion,  no  part  of  the  deposit  fee 
shall  be  refunded,  except  upon  approval 
by  the  Committee  following  review  of 
all  circumstances  in  the  matter. 
***** 

Dated:  October  22,  2002. 
A.J.  Yates. 

Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  02-27305  Filed  10-2.5-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Commodtty  Credit  Corporation 

7  CFR  Part  1400 
RIN  0560-AG86 

Income  Limits 

AGENCY:  Commoditv  Credit  Corporation, 

HSDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
implement  provisions  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  regarding  limits  on  the  income  of 
persons  eligible  for  program 
participation  These  regulations  set  forth 
the  criteria  to  be  applied  in  determining 
whether  certain  income  limits  have 
been  exceeded  by  an  individual  or 
entity  and  thus  making  such  individual 
or  entity  ineligible  for  certain 
Commoditv  Credit  Corporation  (CCX") 
commodity  and  conservation  program 
benefits.  The  proposed  rule,  generally, 
provides  that  for  individuals  CCC  will 
use  the  adjusted  gross  incomes  reported 
by  the  individual  in  the  prior  three 
years  to  the  Internal  Revenue  Service 
(IRS).  United  States  Department  of 
Treasury,  and  a  comparable  amount  for 
all  other  entities  such  as  corporations, 
limited  partnerships,  and  charitable 
institutions. 

DATES:  To  be  assured  of  consideration 
comments  must  be  received  by 
November  27.  2002 

ADDRESSES:  Comments  and  requests  for 
further  information  should  be  directed 
to  Dan  McGlynn.  Production. 
Emergencies  and  Compliance  Division. 
United  States  Department  of  Agriculture 
(USDA),  Stop  0517,  1400  Independence 
Ave.  SVV,.  Washington.  DC  20250-0517. 
Telephone;  (202)  720-3463.  Electronic 
mail:  Income  Umits^ivdc. usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  communication 
(Braille,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA  Target  Center 
at  (202)  720-2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Notice  and  Comment 

Section  1601(c)  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002  (the 
2002  Act)  provides  that  the  regulations 
needed  to  implement  Title  1  of  the  2002 
Act,  including  those  involved  here,  may 
be  promulgated  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  effective 
luly  24,  1971.  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 


Because  the  provisions  of  the  rule  are 
not  effective  until  the  2003  crop,  and 
due  to  the  complexity  of  the  issues 
presented  in  the  rule,  it  has  been 
determined  that  it  is  in  the  public's 
interest  to  solicit  comments  on  this  rule 
before  it  becomes  effective. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  under 
Executive  Order  12866  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (QMB). 

Federal  Assistance  Programs 

This  proposed  rule  has  a  potential 
impact  on  all  programs  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
in  the  Agency  Program  Index  under  the 
Department  of  Agriculture.  Farm 
Service  Agency  and  Natural  Resources 
("onservation  Service.  Other  assistance 
programs  are  also  impacted 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  riKjuired  by  5  U.S.C.  553  or  any 
other  law  to  publish  a  notice  of 
proposed  rulemaking  for  the  subject 
matter  of  this  rule. 

Environmental  Assessment 

The  environmental  impacts  of  this 
rule  have  been  considered  under  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  42  U.S.C.  4321  et  seq  .  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  and  regulations  of  the  Farm 
Service  Agency  (FSA)  of  the  Department 
ot  Agriculture  (USDA)  for  compliance 
with  NEPA,  7  CFR  part  799.  An 
Environmental  Evaluation  was 
completed  and  the  proposed  action  has 
been  determined  not  to  have  the 
potential  to  significantly  impact  the 
quality  of  the  human  environment  and 
no  environmental  assessment  or 
environmental  impact  statement  is 
necessary.  A  copy  of  the  environmental 
evaluation  is  available  for  inspection 
and  review  upon  request. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Oder  12778.  This  rule 
preempts  State  laws  that  are 
inconsistent  with  it,  however,  this  rule 
is  not  retroactive.  Before  judicial  action 
may  be  brought  concerning  this  rule,  all 
administrative  remedies  must  be 
exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to 
Executive  Order  12372.  which  requires 


intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015.  subpart  V. 
published  at  48  FR  29115  (June  24. 
1983). 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  does  not 
apply  to  this  rule  because  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  for  the  subject  matter  of  this 
rule.  Also,  this  rule  contains  no 
mandates  as  defined  in  sections  202  and 
205  of  UMRA. 

Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
provides  that  the  promulgation  of 
regulations  and  the  administration  of 
Title  I  of  the  2002  Act  shall  be  done 
without  regard  to  chapter  5  of  title  44 
of  the  United  States  Code  (the 
Paperwork  Reduction  Act).  Accordingly, 
these  regulations  and  the  forms  and 
other  information  collection  activities 
needed  to  administer  the  program 
authorized  by  these  regulations  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

Government  Paperwork  Elimination 
Act 

FSA  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 
Act  (GPEA)  and  the  Freedom  to  E-File 
Act.  which  require  Government 
agencies  in  general  and  FSA  in 
particular  to  provide  the  public  the 
option  of  submitting  information  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  The  form 
that  applicants  will  use  to  certify  their 
income  is  being  developed  for  on-line 
use.  However,  because  of  the  nature  of 
the  other  paperwork  and  documentation 
that  may  be  needed  to  verify  eligibility 
based  on  income,  the  use  of  electronic 
means  of  submission  for  those 
information  collections  is  not  feasible  at 
this  time. 

Background  and  Discussion 

The  2002  Act  authorized  new 
programs  and  benefits,  including  direct 
payments  and  counter-cyclical 
payments  for  producers  of  certain 
covered  commodities  and  for  payments 
and  other  benefits  under  a  number  of 
new  and  revised  conservation  programs. 
Section  1603  of  that  Act  amended  the 
Food  Security  Act  of  1985  by  adding  a 
new  section  lOOlD  to  provide  that 
individuals  or  entities  shall  not  be 
eligible  to  receive  direct  payments, 
counter-cyclical  payments,  marketing 
loan  gains  nor  a  payment  under  any  of 
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the  conservation  program  authorized 
imder  title  XII  of  the  Food  Security  Act 
of  1985  Act.  nor  a  payment  under  the 
conservation  programs  of  title  II  of  the 
2002  Act,  if  the  three  year  average  of  the 
adjusted  gross  income  of  the  individual, 
or  comparable  measure  for  an  entity, 
exceeds  $2.5  million.  An  exemption, 
though,  is  provided  where  not  less  than 
75  percent  of  the  adjusted  gross  income 
is  derived  from  fanning,  ranching,  or 
forestry  operations.  In  determining  the 
scope  of  coverage  to  an  individual  or 
entity,  section  100lD{a)(l)  provides: 

In  this  section,  the  term  "average  adjusted 
gross  income",  with  respect  to  an  individual 
or  entity  (for  purposes  of  this  section  as 
defined  in  section  1001(e)(2)(A)(ii)),  means 
the  3-year  average  of  the  adjusted  gross 
income  or  comparable  measure  of  the 
individual  or  entity  over  the  preceding  tax 
years,  as  determined  by  the  Secretary. 

Section  1001  of  the  1985  Act  sets 
forth  the  statutory  payment  limitations 
applicable  to  certain  commodity  and 
conservation  program  benefits. 
Generally,  these  provisions  have  been 
the  same  since  enactment  in  1987.  with 
amendments  made  since  then  to  include 
new  payments  authorized  by  statutes 
enacted  after  1987,  and  provide  that  the 
total  amount  of  specified  payments  that 
a  "person"  may  receive  are  limited  to 
specified  amounts  per  year.  Section 
1001(e)(2)(A)  contains  one  of  the 
fundamental  components  of  the 
statutory  payment  limitation  scheme  in 
that  it  defines  the  term  "person"  as 
follows: 

*   *   *  the  term  "person"  means — 

(i)  An  individual,  including  any  individual 
participating  in  a  farming  operation  as  a 
partner  in  a  general  partnership,  a  participant 
in  a  joint  venture,  a  grantor  of  a  revocable 
trust,  or  a  participant  in  a  similar  entity  (as 
determined  by  the  Secretary); 

(ii)  A  corporation,  joint  stock  company, 
association,  limited  partnership,  charitable 
organization,  or  other  similar  entity  (as 
determined  by  the  Secretary,  including  any 
such  entity  or  organization  participating  in 
the  farming  operation  as  a  partner  in  a 
general  partnership,  a  participant  in  a  joint 
venture,  a  grantor  of  a  revocable  trust,  or  as 
a  participant  in  a  similar  entity  (as 
determined  by  the  Secretary);  and 

(iii)  A  State,  political  subdivision,  or 
agency  thereof. 

In  determining  who  is  a  "person"  for 
purposes  of  section  lOOlD.  an  "entity" 
is  specifically  defined  to  be  the  same  as 
an  "entity"  as  provided  in  section 
1001(e)(2)(A)(ii)  of  the  1985  Act. 
Notably,  section  lOOlD  does  not  contain 
such  a  mandate  to  use  the  definitions  in 
sections  1001(e)(2)(A)(i)  and  (iii). 
Accordingly,  this  proposed  rule 
provides  that  the  definition  of  an 
"entity"  shall  be  the  same  for  purposes 
of  sections  1001  and  lOOlD  of  the  1985 


Act.  In  order  to  provide  consistency  in 
the  application  of  both  sections  1001 
and  lOOlD,  the  proposed  rule  also 
provides  that  the  definition  of  an 
"individual"  will  be  the  same  for  both 
purposes. 

Tnis  proposed  rule  does  not  propose 
to  extend  the  adjusted  gross  income 
limits  to  States,  counties,  political 
subdivisions,  agencies  thereof,  or 
recognized  Indian  tribes  because 
Governmental  organizations  do  not  have 
"income"  similar  to  the  other  listed 
individuals  and  entities. 

The  term  "adjusted  gross  income,"  for 
IRS  purposes,  applies  only  to  taxpayers 
who  are  "individuals."  Thus,  this 
proposed  rule  proposes,  for  individuals, 
that  adjusted  gross  income  be  based  on 
the  IRS  definition  of  that  term  and 
associated  filings.  Section  100lD(a)(l) 
takes  into  account  the  limited  use  of  this 
term  by  providing  that  the  Secretary  is 
to  fashion  a  "comparable  measure"  for 
other  entities.  In  order  to  maintain  a 
consistent  application  of  this  statutory 
provision  as  compared  to  its  application 
to  individuals,  this  proposed  rule 
proposes  that  prior  years'  tax  filings  will 
be  the  starting  point  of  reference.  In 
addition,  due  to  the  severe  penalties 
associated  with  the  filing  of  a  false  tax 
retiu-n,  CCC  has  determined  that  such 
information  is  likely  to  be  the  most 
credible  evidence  available  to  determine 
this  "comparable  measure"  of  adjusted 
gross  income.  While  this  proposed  rule 
defines  the  adjusted  gross  income  for 
the  different  program  participants,  the 
proposed  rule  does  not  specif\'  the  line 
item  on  tax  returns  for  participants  from 
which  the  critical  information  will  be 
gathered  since  such  references  may 
likely  change  from  year-to-year.  CCC 
anticipates  that  the  CCC  forms  that  will 
be  used  to  make  these  determinations 
will  specify  the  specific  lines  from 
various  IRS  forms  that  will  be  used.  To 
the  extent  information  from  the  entity  is 
needed  that  can  not  be  ascertained 
solely  from  the  IRS  forms,  CCC  will 
specify  in  its  forms  what  other 
information  is  needed.  Because  of  the 
large  number  of  business  entities  that 
may  be  affected  by  this  rule  and  the 
desire  to  rely  to  the  maximum  extent 
possible  only  on  the  information  already 
set  forth  on  the  IRS  forms,  CCC 
specifically  requests  comments  on 
which  IRS  forms  and  lines  on  the  forms 
that  would  be  rational  to  use  in  the 
application  of  this  rule. 

For  individuals,  the  adjusted  gross 
income  would  be  the  amount  so 
specified  on  the  individual's  final 
(including  amendments)  tax  return  for 
the  applicable  year.  Where  there  is  a 
joint  return  filed,  the  adjusted  gross 
income  specified  on  the  joint  return  will 


be  used  unless  a  certified  public 
accountant  or  attorney  provides  a 
certified  statement  delineating  the 
distribution  of  income  and  expenses  if 
the  two  taxpayers  would  have  filed 
separate  returns.  Accordingly,  it  is 
possible  that  one  tax  return  will  be  used 
by  more  than  one  individual  for  purpose 
of  this  rule. 

For  corporations  including  a  "sub- 
chapter S  corporation",  the  adjusted 
gross  income  will  be  the  final  taxable 
income  plus  charitable  contributions. 
The  proposed  rule  includes  charitable 
contributions  in  order  to  provide 
equitable  treatment  vis-a-vis 
individuals.  For  an  individual, 
charitable  deductions  are  deducted  from 
adjusted  gross  income,  along  with  a 
variety  of  other  items,  to  determine  the 
individual's  taxable  income.  Generally, 
the  other  items  deducted  from  an 
individual's  adjusted  gross  income, 
such  as  personal  exemptions  and  child 
care  credits,  do  not  have  a 
corresponding  relevancy  on  a  corporate 
return.  Inclusion  of  charitable 
contributions  by  corporations  would,  in 
the  view  of  CCC.  be  more  comparable  to 
the  actions  of  an  individual. 

For  charitable  organizations  with 
income  that  is  not  subject  to  Federal 
income  taxation,  the  comparable 
measure  of  adjusted  gross  income  is 
proposed  to  be  "unrelated  business 
taxable  income  "  of  the  entity  as 
reported  to  the  Internal  Revenue  Ser\*ice 
less  any  other  income  CCC  determines 
to  be  from  commercial  activities. 
Currently,  that  amount  is  specified  on 
line  34  of  Internal  Revenue  Ser\'ice 
Form  990-T.  Generally,  this  would 
exclude  from  inclusion  as  adjusted  gross 
income  receipts  that  are  gifts,  grants  and 
"  contributions  that  are  tax  deductible  by 
the  donor;  and  receipts  from  rent, 
royalties  and  asset  sales.  Effectively,  the 
adjusted  gross  income  for  these  entities 
would  be  the  net  income  from  only  their 
commercial  activities. 

For  a  general  partnership,  foreign 
partnership,  limited  liability  company, 
limited  partnership,  limited  liability 
partnership  or  similar  organization,  the 
adjusted  gross  income  will  be  the  sum 
of  the  income  from  trade  or  business 
activities  plus  the  guaranteed  payments 
to  the  members  as  reported  for  the 
applicable  tax  year. 

For  an  estate  or  trust,  the  adjusted 
gross  income  will  be  the  sum  of  the 
adjusted  total  income  plus  the 
charitable  deductions  as  reported  for  the 
applicable  tax  year. 

Individuals  and  entities  who  have 
adjusted  gross  income  in  excess  of  S2.5 
million  and  whose  average  adjusted 
gross  income  from  farming,  ranching, 
and  forestry  is  less  than  75  percent  of 
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such  income  are  ineligible  for  the 
specified  CCC  program  benefits.  The 
determination  of  this  income  from 
farming,  ranching  and  forestry  will  be 
that  which  is  included  in  the  an 
individual's  adjusted  gross  income. 
Generally,  for  farming  and  ranching 
incomes,  this  amount  will  be  from  the 
IRS  forms  used  to  determine  farm 
income,  currently  IRS  form  4865  and 
Schedule  F.  and  would  represent  the  net 
income  from  the  farming  operation  after 
deductions  for  the  cost  of  production. 
CCC  specifically  requests  comments  on 
what  should  be  classified  as  income 
from  farming,  ranching  and  forestry 
activities.  Income  derived  from  forestry' 
operations,  to  the  extent  it  is  not 
reported  on  these  forms,  would  be  the 
subject  of  a  separate  report  bv  the 
individual  or  entity. 

With  respect  to  those  persons  who 
have  exceeded  the  S2.5  million 
threshold.  Congress  intended  that  those 
persons  who  are  dependent  upon 
farming,  ranching  and  forestry  should 
be  accorded  deferential  treatment; 
however,  there  is  no  legislative  history 
with  respect  to  the  manner  in  which 
income  derived  from  specific  types  of 
asset  sales  should  be  treated.  Because  of 
the  inherent  inability  of  CCC  to  try  to 
distinguish  the  treatment  of  different 
tvpes  of  sales  of  assets,  CCC  proposes 
that: 

(1)  Income  from  selling  land  used  to 
produce  forestry  nr  agricultural 
commodities  would  not  be  considered 
to  be  derived  from  framing,  ranching  or 
forestry: 

(2)  Farm  or  forestry  implement  sales 
bv  a  retail  dealership  would  not  be 
considered  farm  or  forestry  income  but 
the  sale  of  equipment  otherwise  subjiK:! 
to  depreciation  expense  on  the  IRS 
Form  4865  or  .Schedule  F  would  be 
considered  to  be  included  as  such 
income: 

(3)  Investment  income  of  an 
individual  would  not  he  considered 
income  from  farming,  ranching  or 
forestry  even  though  the  invested  funds 
were  derived  from  such  sources: 

(4)  Income  from  sales  at  a  market 
would  only  be  considered  to  be  income 
from  farming,  ranching  and  forestry  if 
the  commodity  being  sold  was  produced 
by  the  person: 

(5)  Income  from  sales  as  a  commission 
broker,  auctioneer  or  warehou.se 
operator  or  similar  enterprise  would  not 
be  income  from  farming,  ranching  or 
forestry;  and 

(6)  In  integrated  operations, 
undifferentiated  income,  for  example, 
income  that  could  not  be  differentiated 
between  income  for  the  production  of 
the  tree  and  for  the  sale  of  a  finished 
product,  would  not  be  considered  to  be 


derived  from  farming,  ranching  and 
forestr>'. 

Section  1603  also  requires  a 
commensurate  reduction  in  the  share  of 
payments  going  to  an  entity  which  is 
proportional  to  the  interest  held  in  the 
entity  by  parties  whose  adjusted  gross 
income  is  over  $2.5  million.  Information 
regarding  ownership  of  interests  in 
entities  will  be  requested  to  a  maximum 
of  five  levels  of  organization.  Based 
upon  past  experience  in  administering 
the  provisions  of  section  1001  relating 
to  the  maximum  amount  of  specified 
payments  a  person  may  receive.  CCC 
has  determined  that  business 
enterprises  comprised  of  such  layered 
ownership  generally  are  done  so  simply 
to  maximize  the  receipt  of  government 
payments. 

The  proposed  rule  also  provides  that 
payments,  incidental  to  the  actual 
program  payments,  made  to  vendors 
that  receive  payment  for  ser\'ices  or 
technical  assistance  that  otherwise 
would  be  provided  to  producers  and 
prt)gram  participants  by  the  government 
will  not  be  included  as  payments  and 
benefits  subject  to  this  limitation. 

Cost/Benpfit  Aniilvsis 

The  adjusted  gross  income  limitation 
not  only  applies  payments  under  the 
conimitditv  and  price  support  programs, 
but  to  all  payments  and  benefits  under 
the  conservation  and  related  programs. 
Included,  but  not  limited  to,  are  direct 
anil  counter-cye;lical  payments, 
conservation  reserve  and  environmental 
quality  incentive  program  payments, 
loan  deficiency  payments  and  marketing 
loan  gains. 

For  the  2003  through  2007  crop, 
program  or  fiscal  years,  an  individual  or 
entity  is  not  eligible  for  payments  or 
benefits  from  the  above-mentioned 
programs  if  their  average  adjusted  gross 
income  exceeds  $2.5  million  for  the  3 
tax  years  immediately  preceding  the 
applicable  crop,  program  or  fiscal  year. 
This  requirement  applies  unless  75 
percent  or  more  of  that  average  adjusted 
gross  income  amount  was  derived  from 
farming,  ranching  or  forestry  operations. 

The  determinations  necessary  for 
compliance  with  the  adjusted  gross 
income  requirement  will  be  based  on 
Internal  Revenue  .Service  concepts  and 
information  included  on  final  tax 
filings  Comparable  measures  for 
adjusted  gross  income  have  been 
developed  for  entities,  partnerships  and 
for  organizations  that  do  not  have  such 
a  line  item  on  tax  filings,  and  that  are 
non-profit,  or  are  not  required  to  file  tax 
information. 

Under  the  adjusted  gross  income 
provisions,  there  is  a  required 
commensurate  reduction  of  program 


payments  in  the  situations  where  an 
individual  or  entity  fails  to  comply.  Any 
program  payment  or  benefit  issued  to  an 
entity,  general  partnership,  or  joint 
venture  shall  be  reduced  by  an  amount 
commensurate  with  the  direct  or 
indirect  interest  held  by  that  individual 
or  entity  that  is  determined  to  have  an 
average  adjusted  gross  income  that 
exceeds  the  limitation. 

Note  that  those  ineligible  for 
marketing  loan  gains  and  loan 
deficiency  payments  because  of  the 
adjusted  gross  income  restriction  may 
still  be  eligible  to  participate  in  the 
marketing  assistance  loan  programs. 
Further,  when  commodity  prices 
decrease  they  will  still  be  able  to  use 
commodity  certificates  to  repay  those 
loans  at  rate  lower  that  the  original  loan 
rates.  Benefits  they  realize  from  the 
reduced  payment  rate,  essentially  the 
same  as  marketing  loan  gains,  are 
subject  neither  to  payment  limits  nor 
the  adjusted  gross  income  restrictions. 

The  2002  Act  mandates  that  the 
adjusted  gross  income  requirement 
apply  to  the  2003  through  2007  crop 
years.  In  May  2002.  the  Congressional 
Budget  Office  estimated  that  savings 
from  the  adjusted  gross  income 
requirement  will  total  $22  million  in 
fiscal  years  2002  through  2006. 

The  Cost/Benefit  Assessment  of  the 
adjusted  gross  income  limitation  is 
available  from  lames  Baxa.  Production. 
Emergencies,  and  Compliance  Division, 
United  States  Department  of  Agriculture 
(USDA),  1400  Independence  Ave,  SVV, 
Washington,  DC  20250.  Phone:  (202) 
720-4189.  E-mail:  lames 
Baxcmwdc.  usda.gov. 

List  of  Subjects  in  7  CFR  Part  1400 

Agriculture,  Price  support  programs. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble.  CCC  proposes  to  amend  7 
CFR  part  1400  as  follows: 

PART  1400— PAYMENT  LIMITATION 
AND  PAYMENT  ELIGIBILITY 

1.  The  authority  citation  for  part  1400 
is  continues  to  read  as  follows: 

Authorily:  7  V.SC  i:i08  cf  srq. 

2.  Section  1400.1  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§1400.1     Applicability. 

***** 

(h)  As  provided  in  subpart  G  of  this 
part,  additional  requirements  are 
applicable  to  certain  of  the  payments 
specified  in  paragraph  (g)  of  this 
section. 
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3.  Subpart  G  is  added  to  read  as 
follows: 

Subpart  G— Average  Adjusted  Gross 
Income  Limitation 

Sec. 

1400.600  Applicability, 

1400.601  Determination  of  average  adjusted 
gross  income. 

1400.602  Compliance. 

1400.603  Commensurate  reduction. 

Subpart  G— Average  Adjusted  Gross 
income  Limitation 

§1400.600    Applicability. 

(a)  For  the  2003  through  2007  crops, 
programs  or  fiscal  years,  an  individual 
or  entity  is  not  eligible  for  any  payment 
or  benefit  identified  in  §  1400.1  as  being 
subject  to  this  part  if  the  individual's  or 
entity's  average  adjusted  gross  income 
exceeds  $2.5  million  for  the  3  tax  years 
immediately  preceding  the  applicable 
crop,  program  or  fiscal  year.  Payments 
may  also  be  reduced  under  the 
commensurate  share  rules  set  out  in 

§  1400.603. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  individual  or  entity 
may  be  considered  to  meet  the 
requirements  of  this  subpart  if  not  less 
than  75  percent  of  the  individual's  or 
entity's  average  adjusted  gross  income 
for  the  3  tax  years  immediately 
proceeding  the  applicable  crop,  program 
or  fiscal  year,  is  derived  from  farming, 
ranching,  and  forestry  operations. 

(c)  In  addition  to  payments  or  benefits 
identified  under  §  1400.1,  this  subpart 
applies  to  benefits  provided  to 
participants  under  contracts  or 
agreements  entered  into  during  the  2003 
through  2007  fiscal  years  for  the 
following  programs: 

(1)  The  program  authorized  by  part 

1466  of  this  chapter  or  its  successor 
regulations; 

(2)  The  program  authorized  by  part 

1467  of  this  chapter  or  its  successor 
regulations; 

(3)  The  program  authorized  by  part 
636  of  this  chapter  or  its  successor 
regulations; 

(4)  Any  other  program  authorized  by 
Title  XII  of  the  Food  Security  Act  of 
1985,  as  amended,  or  Title  II  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002. 

(d)  Determinations  made  under  this 
subpart  with  regard  to  the  programs 
described  in  paragraph  (c)  of  this 
section  will  be  based  on  the  year  the 
contract  or  agreement  is  approved  and 
that  determination  will  apply  for  the 
entire  term  of  the  subject  agreement  or 
contract. 

(e)  Vendors  that  receive  payment  for 
technical  services  or  sissistance 
provided  in  conjunction  with  programs 


under  Title  II  of  the  2002  Act  and  Title 
XII  of  the  1985  Act, -but  who  are  not  in 
the  class  of  persons  who  are 
beneficiaries  of  the  program,  are  not 
subject  to  this  subpart  for  services  that 
are  of  the  type  that  are  also  performed 
by  the  Federal  Government. 

(f)  Payments  to  a  person  as  an  escrow 
agent  or  other  similar  capacity  in  which 
the  recipient  is  maintaining  temporary 
custody  of  the  funds  for  eventual 
disbursement  to  eligible  program 
participant  are  not  subject  to  this  part  so 
long  as  the  party  ultimately  receiving 
the  payment  is  eligible  under  this  part. 

(g)  Payments  to  States,  counties, 
political  subdivisions  and  agencies 
thereof,  and  Indian  tribes  are  not  subject 
to  this  subpart. 

§  1 400.601     Determination  of  average 
adjusted  gross  income. 

(a)  For  purposes  of  this  subpart. 
income  from  farming,  ranching  and 
forestry  means  income  derived  from 
producing  crops,  livestock  and 
unfinished  raw  forestry  products. 

(b)  For  purposes  of  this  subpart. 
adjusted  gross  income  means: 

(1)  For  an  individual  filing  a  separate 
tax  return,  the  amount  reported  as 
adjusted  gross  income  on  the  final 
federal  tax  return  for  the  individual  for 
the  applicable  tax  year; 

(2)  For  an  individual  filing  a  joint  tax 
return,  the  amount  reported  as 
"adjusted  gross  income"  on  the  final 
filed  federal  tax  return  for  the  applicable 
tax  year  unless  a  certified  statement  is 
provided  by  a  certified  public 
accountant  or  attorney  specifying  the 
manner  in  which  such  income  would 
have  been  determined  if  the  individuals 
had  filed  two  separate  returns  and  that 
this  calculation  is  consistent  with  the 
information  actually  supporting  the 
filed  joint  return; 

(3)  For  a  corporation,  including  a 
subchapter  S  corporation,  the  total  final 
reported  "taxable  income"  as  reported 
to  the  Internal  Revenue  Service  plus  the 
amount  of  the  charitable  contributions 
as  reported  on  the  final  federal  income 
tax  return  for  the  applicable  tax  year; 

(4)  For  a  tax  exempt  entity,  the 
adjusted  gross  income  is  the  "unrelated 
business  taxable  income"  of  the  entity 
as  reported  to  the  Internal  Revenue 
Service,  less  any  other  income  CCC 
determines  to  be  from  non-commercial 
activities; 

(5)  For  a  limited  liability  company, 
limited  partnership,  limited  liability 
partnership  or  similar  type  of 
organization,  the  income  from  trade  or 
business  activities  plus  the  amount  of 
guaranteed  payments  to  the  members  as 
reported  on  the  federal  tax  return  for  the 
applicable  year;  and 


(6)  For  an  estate  or  trust,  the  adjusted 
total  income  plus  charitable  deductions 
as  reported  on  the  federal  tax  return  for 
the  applicable  tax  year. 

(c)  For  purposes  of  applying  this 
subpart  and  calculating  the  three-year 
average  referenced  in  §  1400.600,  that 
average  shall  be  for  the  adjusted  gross 
income  for  the  three  tax  years 
immediately  preceding  the  applicable 
crop,  program  or  fiscal  year,  as 
determined  by  CCC,  excluding  any  year 
in  which  the  individual  or  entity  did 
not  have  income  or  had  adjusted  gross 
income  considered  to  be  zero. 

§1400.602    Compliance. 

(a)  To  comply  with  the  adjusted  gross 
income  limitation,  an  individual  or 
entity  shall  provide  either  as  required 
by  CCC: 

(1)  A  certification  in  the  manner 
prescribed  by  CCC  from  a  certified 
public  accountant  or  attorney  that  the 
individual's  or  entity's  average  adjusted 
gross  income  of  the  individual  or  entity 
does  not  exceed  this  limitation;  or 

(2)  Submission  to  CCC  of  the  relevant 
Internal  Revenue  Service  documents 
and  supporting  financial  data  as 
requested  by  CCC.  Such  information 
may  include  State  income  tax  returns, 
financial  statements,  balance  sheets, 
reports  prepared  for  or  provided  to 
another  Government  agency, 
information  prepared  for  a  private 
lender,  and  other  credible  source  of 
information  relating  to  the  amount  and 
source  of  the  person's  income. 

(b)  Audits  of  certifications  of  average 
adjusted  gross  income  may  be 
conducted  as  necessary  to  determine 
compliance  with  requirements  of  this 
part.  As  a  part  of  this  audit  income  tax 
forms  may  be  requested  and  if  requested 
must  be  supplied.  If  a  person  has 
submitted  information  to  CCC. 
including  a  certification  from  a  certified 
public  accountant  or  attorney,  that 
relied  upon  information  from  a  form 
previously  filed  with  the  Internal 
Revenue  Service,  such  person  shall 
provide  to  CCC  a  copy  of  any  amended 
form  filed  with  the  Internal  Revenue 
Service  within  30  days  of  the  filing. 

(c)  The  program  participant  shall 
provide  all  information  and 
documentation  the  reviewing  authority 
determines  necessary  to  verif\'  any 
information  or  certification  provided 
under  this  part,  including  all  documents 
referred  to  in  paragraph  (a)(2)  of  this 
section.  Failure  to  provide  necessar>' 
cuid  accurate  information  to  verif\' 
compliance,  or  failure  to  comply  with 
the  this  subpart's  requirements,  will 
result  in  the  determination  of 
ineligibility  for  all  program  benefits  for 
the  year  or  years  subject  to  the  request. 
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§  1 400.603    Commensurate  reduction. 

(a)  Anv  program  payment  or  benefit 
subject  to  this  part  provided  to  an 
entity,  general  partnership  or  joint 
venture  shall  be  reduced  bv  an  amount 
commensurate  with  the  direct  and 
indirect  ownership  interest  in  the  entity, 
general  partnership,  or  joint  venture  of 
each  individual  or  entity  determined  to 
have  an  average  adjusted  gross  income 
in  excess  of  this  limitation  under  the 
standards  elsewhere  provided  in  this 
subpart  for  the  direct  recipient  of  such 
payments. 

(b)  Ownership  interest  in  an  entity 
shall  be  reviewed  to  the  fifth  level  of 
ownership  to  determine  whether  a 
commensurate  reduction  is  applicable 
and  the  extent  of  such  reduction.  If  an 
ownership  interest  is  not  held  by  an 
individual  in  any  of  the  first  five  levels 
of  ownership,  no  payment  or  benefit 
shall  be  made  with  respect  to  such 
interest. 

Signed  in  Washington.  DC.,  on  October  21, 
2002 
lames  R.  Little, 

Ext^cutne  Vice  President.  Commodity  Credit 

Corporation 

'KR  Do<    02-j:':2J7  Filed  1O-25-02:  8:45  ami 
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DEPARTME^f^  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  Nos.  EE-RM/TP-02-002;  EE-RM/ 
STD-02-3301 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedure 
for  Residential  Central  Air 
Conditioners  and  Heat  Pumps;  Energy 
Conservation  Standards  for  Small  Duct 
High  Velocity  Air  Conditioners  and 
Heat  Pumps 

agency:  Office  of  Energv'  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  public  workshop. 


summary:  The  Department  of  Energy 
(DOE  or  Department)  is  cimvening  a 
public  workshop  to  discuss  and  receive 
comments  on  several  issues  related  to 
test  procedures  for  residential  central  air 
conditioners  and  heat  pumps  and 
energy  conservation  standards  for  small- 
duct  high-velocity  (SDHV)  central  air 
conditioners  and  heat  pumps. 
DATES:  The  public  workshop  will  be 
held  on  Friday.  December  13,  2002. 
from  9  a.m.  to  4  p.m.  Comments 
submitted  bv  electronic  mail  will  be 


considered  timely  if  they  are  submitted 
by  11:59  p.m.  (Eastern  time)  January-  8. 
2003.  Written  comments,  data  and 
information,  and  a  signed  original  with 
an  electronic  copy  on  diskette,  must  be 
received  at  the  Department  of  Energy  by 
January  8.  2003 

ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of  Energy. 
Forrestal  Building.  Room  lE-245,  1000 
Independence  Avenue  SVV.. 
Washington.  DC  20585.  (Please  note  that 
foreign  nationals  visiting  DOE 
Headquarters  are  subject  to  advance 
security  screening  procedures.  If  you  are 
a  foreign  national  and  wish  to 
participate  in  the  workshop,  please 
inform  DOE  of  this  fact  as  soon  as 
possible  by  contacting  Ms.  Crystal 
Branson  at  (202)  586-6448  so  that  the 
necessarv  procedures  can  be 
completed.) 

On  or  about  November  15.  2002,  DOE 
will  place  a  set  of  presentations 
describing  the  Department's  research  on 
these  issues  and  workshop  agenda  on 
the  DOE  Web  site  at:  http:// 
WH'wprt'n. Hof.gov/buildings/ 
codt's  jitandiirds/.  Please  submit 
comments,  data  and  information 
electronically.  These  should  be  sent  to 
the  following  Internet  address: 
CAC@ee.dnH  gov  Electronic  comments 
must  be  submitted  as  a  WordPerfect  5.1/ 
6.1/8  format  file  and  avoid  the  use  of 
special  characters  or  any  form  of 
encryption.  Comments  in  electronic 
format  should  also  be  identified  bv  the 
docket  number  EE-RM/STD-02-330 
(for  SDHV  comments),  or  EE-RM/TP- 
02-002  (for  test  procedure  comments), 
and  wherever  possible  carr\'  the 
electronic  signature  of  the  author. 
Absent  an  electronic  signature, 
comments  submitted  electronically 
must  be  followed  and  authenticated  by 
submitting  the  signed  original  paper 
ilocument.  No  telefacsimiles  (telefaxes) 
will  be  accepted. 

Written  (paper)  c(jmments  may  be 
submitted  to:  Ms.  (Crystal  Branson,  U.S. 
Department  of  Energy.  Office  of  Energy 
Efficiency  and  Renewable  Energy. 
Energy  Conservation  Program  for 
Consumer  Products:  Energy 
Conservation  Standards  and  Test 
Procedures  for  Residential  Central  Air 
Conditi(mers  and  Heat  Pumps.  Docket 
Number:  EE-RM/TP-02-002  (for  test 
procedure  comments):  EE-RM/STD-02- 
330  (for  SDHV  comments).  EE-2I.  1000 
Independence  Avenue.  SW., 
Washingtcm.  DC  20585-0121. 
Telephone:  (202)  586-6448.  Please 
submit  one  signed  copy  and  a  computer 
diskette  or  CD  (in  WordPerfect  r""^'  8 
format) — no  telefacsimiles. 


Copies  of  the  transcript  of  the  public 
workshop,  public  comments  received, 
and  this  notice  may  be  read  (or  copied) 
at  the  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energ\', 
Forrestal  Building,  Room  lE-196,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-3142, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Raymond,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy.  EE-2J.  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585-0121.  (202)  586- 
9611.  e-mail: 

michael.raymond@ee.doe.gov,  or  Mr. 
Michael  W.  Bowers,  Esq..  U.S. 
Department  of  Energy.  Office  of  General 
Counsel.  GC-72,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-8140,  e-mail: 
Mike. Bowers@hq. doe. gov. 

SUPPLEMENTARY  INFORMATION:  Part  B  of 
Title  III  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA  or  Act), 
Public  Law  94-163,  as  amended  by  the 
National  Energy  Conser\'ation  Policy 
Act  (NECPA),  Public  Law  95-619:  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA). 
Public  Law  100-12;  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357;  and  the  Energy 
Policy  Act  of  1992  (EPACT).  Public  Law 
102—486.  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles.  The 
c(msumer  products  subject  to  this 
program  include  residential  central  air 
conditioners  and  central  air 
conditioning  heat  pumps.  (42  U.S.C. 
6295(d)). 

The  Department  has  been  pursuing  a 
rulemaking  activity  for  the  purpose  of 
determining  whether  amended  energy 
conservation  standards  for  the  niche 
central  air  conditioning  products  with 
small  ducts  and  high  velocities  are 
justified.  The  Department  also  is 
developing  additional  revisions  it 
intends  to  propose  to  the  test 
procedures  for  residential  central  air 
conditioners  and  heat  pumps.  These 
revisions  concern:  (1)  Establishing  new- 
default  values  for  the  cooling  mode 
cyclic  degradation  coefficients;  (2) 
increasing  the  minimum  static  pressure 
used  in  testing  small  duct  high  velocity 
systems;  (3)  testing  of  two-capacity  heat 
pumps;  and  (4)  acceptable  verification 
units  for  the  alternative  rating  method. 

The  workshop  announced  in  today's 
notice  is  the  next  step  in  the  rulemaking 
process  for  determining  whether  to 


Federal  Register /  Vol.  67,  No.  208/Monday,  October  28,  2002  / Proposed  Rules  65743 


amend  the  energy  conservation 
standards  for  small-duct  high-velocity 
air  conditioners  and  heat  pumps.  In  a 
notice  of  final  rulemaking  published  on 
May  23,  2002  (67  FR  36368),  DOE 
established  amended  energy 
conservation  standards  for  all  classes  of 
residential  central  air  conditioners  and 
heat  pumps  except  small-duct  high- 
velocity  systems.  In  that  final  rule,  DOE 
created  a  separate  product  class  for 
SDHV  systems,  but  it  deferred 
establishing  amended  standards 
pending  completion  of  a  new  test 
procedure  and  the  analysis  needed  to 
support  new  standards.  The  May  23, 
2002,  final  rule  defines  "small  duct 
high-velocity  system"  to  mean  a  heating 
and  cooling  product  that  contains  a 
blower  and  indoor  coil  combination 
that:  (1)  Is  designed  for,  and  produces, 
at  least  1.2  inches  of  external  static 
pressure  when  operated  at  the  certified 
air  volume  rate  of  220-350  CFM  per 
rated  ton  of  cooling;  and  (2)  when 
applied  in  the  field,  uses  high  velocity 
room  outlets  generally  greater  than  1000 
fpm  which  have  less  than  6.0  square 
inches  of  free  area.  [See  revision  to 
§  430.2  at  67  FR  36406).  The  workshop 
announced  in  today's  notice  is  also 
being  held  to  consider  the  additional 
revisions  to  DOE's  test  procedure  for 
central  air  conditioners  and  heat  pumps 
mentioned  in  the  preceding  paragraph 
of  this  notice. 

A  detailed  agenda  for  this  workshop 
is  currently  under  development  and  as 
noted  above,  will  be  posted  on  the 
Department's  Web  site  on  or  about 
November  15,  2002.  The  agenda  items 
will  include  issues  related  to  the 
engineering  and  life-cycle  cost 
methodology  used  in  the  small-duct 
high-velocity  standards  rulemaking,  and 
the  methodology  and  data  used  to 
derive  new  default  values  for  the 
cooling  mode  cyclic  degradation 
coefficients.  For  each  agenda  item,  the 
Department  will  make  a  presentation 
summarizing  the  current  status  and  will 
initiate  a  discussion  regarding  the 
accuracy  and  completeness  of  data  and 
analysis  tools.  During  these  discussions, 
the  Department  is  particularly  interested 
in  receiving  comments  and  views  of 
interested  parties  and  possible 
approaches  to  enhance  the  accuracy  of 
the  analysis  tools  and  data.  The 
Department  encourages  those  who  wish 
to  participate  in  the  workshop  to  make 
presentations  that  address  these  issues. 
If  you  would  like  to  make  a  presentation 
during  the  workshop,  please  inform  Ms. 
Branson  at  least  two  weeks  before  the 
date  of  the  workshop  and  provide  her 
with  a  copy  of  your  written  presentation 


material  at  least  one  week  before  the 
date  of  the  workshop. 

The  meeting  will  be  conducted  in  an 
informal,  conference  style.  A  court 
reporter  will  be  present  to  record  the 
minutes  of  the  meeting.  There  shall  be 
no  discussion  of  proprietary' 
information,  costs  or  prices,  market 
shares,  or  other  commercial  matters 
regulated  by  antitrust  law.  After  the 
meeting  and  a  period  for  written 
statements,  the  Department  will  begin 
collecting  data  and  conducting  the 
analyses  discussed  at  the  workshop. 

If  you  would  like  to  participate  in  the 
workshop,  to  receive  workshop 
materials,  or  to  be  added  to  the  DOE 
mailing  list  to  receive  future  notices  and 
information  regarding  distribution 
transformers,  please  contact  Ms.  Cr\'stal 
Branson  at  (202)  586-6448. 

Issued  in  Washington,  DC,  on  October  22. 
2002. 
David  K.  Garman, 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy. 

[FR  Doc.  02-27332  Filed  10-25-02;  «:4.5  amj 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

RIN  3038-AB34 

Exclusion  for  Certain  Otherwise 
Regulated  Persons  From  the  Definition 
of  the  Term  "Commodity  Pool 
Operator" 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  proposing  to  amend  Rule  4.5 
by  adding  an  alternative  limitation  on 
the  non-hedge  activities  of  eligible 
persons  claiming  relief  under  the  rule 
(Proposal).  The  Commission  also  is 
taking  a  "no-action"  position  to  permit 
the  use  of  this  alternative  criterion 
pending  final  action  on  an  amendment 
to  the  rule.  The  Proposal  and  the  "no- 
action"  position  would  not  affect  the 
ability  of  qualifying  entities  under  Rule 
4.5  to  engage  in  unlimited  trading  for 
bona  fide  hedging  purposes. 
DATES:  Comments  on  the  proposed  rule 
change  must  be  received  by  December 
12,  2002. 

ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 


20581.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5528.  or  by  e-mail  to  secretar\'^c ftc.gov. 
Reference  should  be  made  to  "Proposed 
Amendment  to  Rule  4.5  for  Non-Hedge 
Activity.  " 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  S.  Gold.  Associate  Director, 
Division  of  Clearing  and  Intermediary 
Oversight,  or  Ronald  Hob.son.  Industry 
Economist,  Office  of  the  Chief 
Economist,  Commodity  Futures  Trading 
Commission,  1155  21st  Street.  NW., 
Washington.  DC  20581.  telephone 
number:  (202)  418-5441  or  (202)  418- 
5285.  respectively;  facsimile  number: 
(202)  418-5536. or (202)  418-5660, 
respectively;  and  electronic  mail: 
bgold@cftc.gov  or  rhobson@cftc.gov, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  term  "commodity  pool  operator" 
(CPO)  is  defined  in  section  la(5)  of  the 
Commodity  Exchange  Act  (Act).'  to 
mean: 

(Ajny  person  engaged  in  a  business  that  is 

of  the  nature  of  an  invKStnienl  trust, 
syndicate,  or  similar  form  ot  enterprise,  and 
who.  in  c:onne(lion  therewith,  solicits. 
ai:c:epts.  or  rec:eives  from  others,  tunds, 
securities,  or  property,  either  direi:tiy  or 
through  capital  contributions,  the  sale  oi 
stock  or  other  forms  of  sec;urities,  or 
otherwise,  for  the  purpose  of  trading  in  any 
commodity  for  future  deliver)  on  or  subjec:! 
to  the  rules  of  any  contrai  t  market  or 
derivatives  transaction  exe(  utinn  fac  ilit\ . 
except  that  the  term  does  not  include  sui  h 
persons  not  within  the  intent  of  the  definition 
of  the  term  as  the  Commission  may  specify 
bv  rule,  regulation,  or  order  [Emphasis 
added.]  - 

In  connection  with  the  adoption  of 
the  Futures  Trading  Act  of  1982.  Uhe 
Senate  Committee  on  Agriculture. 
Nutrition,  and  Forestry  (Committee) 
considered  an  amendment  to  the  Act 
that  would  have  exempted  certain 
persons  from  the  CPO  definition.  In  lieu 
of  adopting  such  an  amendment  to  the 
CPO  definition,  the  Committee  directed 
the  Commission  to  issue  regulations  that 
would  have  the  effect  of  providing  relief 
from  regulation  as  a  CPO  for  certain 
otherwise  regulated  persons  with 
respect  to  their  operation  of  certain 
collective  investment  vehicles  that  met 
certain  criteria.  These  criteria  specified, 
among  other  things,  that  "the  entity  uses 
commodity  futures  or  options  thereon 


'7  VIS.C.  la(5)  (20021 

-  Both  the  Act  and  the  Commission's  rules  issued 
thereunder  can  be  accessed  Ihrouieh  (he 
Commission's  Website  ww\ycftcf:ov'cftc/ 
cftchwreghtrntlrpa  Commission  rules  i  iled  to 
herein  are  found  at  17  (  FR  chapter  1  (20021 

'  Pub.  L.  No.  97^44   96  .Stat    2294  p(  spq  (1983). 
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solelv  for  hedging  purposes"  and  that 
"initial  margin  requirements  or 
premiums  for  *    *    *  futures  or  options 
contracts  will  never  be  in  excess  of  5 
percent  of  the  entity's  assets.  *    *    *"^ 
Pursuant  to  this  directive,  in  19K.T  the 
f.ommission  aiiopted  Rule  4  5  ■ 

The  purpose  of  Rule  4  5  is  to  make 
available  to  certain  persons  (eligible 
persons)  an  exclusion  from  the 
(lefinititm  of  f"P(3  with  respect  to  their 
operation  of  certain  entities  (iiualifvini; 
entities)  that  would  otherwise  be  treattnl 
as  commoditv  pools  under  the  Act.  but 
that  are  alreadv  subject  to  extensive 
operating  recjuirements  of  another 
federal  or  state  regulator  These  eligible 
persons  and  their  qualifving  entities 
include:  (1)  Investment  companies 
registered  as  such  under  the  liuestinent 
Companv  Act  of  1^40:  (2)  state- 
regulated  insurance  companies  with 
respect  to  their  operati()n  of  insurance 
rf)mpanv  separate  ace nunts;  (J)  state-  or 
federallv-regulated  financial  depository 
institutions  with  respect  to  their 
operation  of  separate  units  of 
investment;  and  (4)  trustees,  named 
fiduciaries,  certain  designated 
fiduciaries,  and  employers  of  pension 
plans  subject  to  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
with  respect  to  the  rjperatum  of  su(  h 
plans  '■  In  order  td  c  laim  exclusion  from 
the  CPQ  definition  under  Rule  4.5.  an 
eligible  person  must  file  a  Notice  of 
Eligibilitv  with  the  National  Futures 
Association  (NFA)  and  the 
Commission.^  The  Notice  must  contain 
specified  representations  on  how  the 
person  will  operate  the  qualifying 
entity  These  operating  criteria  iiu  lude 
requirements  to:  restrict  the  amount  of 
the  entity's  commodity  interest  trading 
with  respect  to  its  non-hedging  activity; 
not  market  the  entity  as  a  ponl  or 
otherwise  as  a  vehicle  to  trade 
commoditv  interests;  disclose  the 
purpose  of  and  restrictions  on  the 
entity's  commoditv  interest  trading;  and 
submit  to  special  calls  to  demonstrate 
compliance  with  the  foregoing 
provisions.  A  supplemental  Notice  must 
be  filed,  as  necessary,  to  render  the 
original  Notice    accurate  and 
complete   "" 


'  S.  Kep.  No.  JB4.  97lh  ConR..  2d  Sess.  79-aO 
(1982). 

•■  50  FR  15868  (.^pr.  23.  198.5).  which  cniilaiiis  a 
full  discussion  of  the  history  of  the  directive  and 
the  subsequent  adoption  of  Rule  4.5. 

"Rules  4.51a)  and  (b). 

-Rule  4. 5(c) 

"Rule  4.5(d). 

Over  the  past  ten  years,  eligible  persons  have 
rded  approximately  15..500  initial  and  supplemental 
Notices  with  the  NFA  and  the  Commission,  as 
follows:  registered  investment  companies  (filing  on 
a  series-by-series  Iwsis) — 12.000;  slate-regulated 
insurance  companies — 600;  state-  or  federally- 


Based  upon  its  staffs  experience  in 
administering  Rule  4.5.  the  Commission 
has  made  various  revisions  to  the  rule 
subsequent  to  its  initial  adoption.  These 
revisions  have  expanded  the  range  of 
persons  eligible  to  claim  relief  under  the 
rule'  and  the  trading  strategies  that  may 
be  engaged  in  under  the  rule — i.e..  that 
unlimited  hedging  but  limited  non- 
hedging  activities  may  be  engaged  in 
under  the  rule.'"  Based  upon  staffs 
innst  ret  ent  experience  with  Rule  4.5, 
the  Commission  again  is  proposing 
revisions  to  the  rule  and.  in  particular, 
to  the  (iperating  criteria  concerning  the 
amount  nf  a  ((ualifving  entity's  non- 
hedging  ((immndity  interest  trading. 

II.  The  Proposal 

A   Thf  Text  of  the  Proposal 

Currently.  Rule  4.5(c)(2)(i)  provides 
that  the  Notice  nf  Kligibilitv  must 
contain  a  representation  that  the  eligible 
person  must  operate  the  qualifying 
entity  such  that  the  entity; 

Will  usu  (  umiTiddity  futures  or  ci)mni()(iit\ 
iiption  contracts  solely  for  bona  fide  hedging 
purposes  within  the  meaniniJ  aiul  intent  ot 
I  Rule]  l..t(/J(l);  Pruvidrd.  hownt-r.  That  in 
addition,  witti  respect  tu  pusitinns  in 
lommodilv  tiilures  or  commodity  option 
liontracts  whii  h  do  not  (  ome  within  the 
meaning  and  intent  of  |Kule|  1  :i(/)(  D.  a 
qualifying  entity  may  represent  that  the 
aggregate  initial  margin  and  premiums 
re(iiiired  to  estafdish  such  positions  will  not 
exi  eed  five  peri  enl  (jf  the  liquidation  value 
of  the  qualifying  entity's  portfolio,  after 
taking  into  act  iiunt  iinreali/ed  protils  and 
unrealised  losses  on  dn\  sui  h  i  ontrac  ts  it  has 
entered  into;  And,  Provided  fiirthrr.  That  in 
the  case  of  an  option  that  is  in-the-money  at 
the  time  of  purrhase.  the  in-the-monev 
amount  as  tlefined  in  IRiilel  I'll)  ()l(x)  ma\  be 
ex(.luded  in  i  ompuling  slk  h  .5  pen  ent 

This  limitation  on  non-hedge  activity 
contained  in  Rule  4.5  has  come  to  be 
known  as  "the  5  percent  test   " 

Because  futun!s  margins  have 
generally  been  set  at  levels  near  or 
below  5  perc:ent  of  contract  value,  the  5 
ptTcent  test  has  permitted  the  notional 
value  of  non-hedging  commodity 
futures  and  option  positions  to 


regulated  financial  depository  institutions — 2.700. 
and  pension  plan  trustees,  fiduciaries  and 
employers — 2()0   Hcmever.  not  h11  of  the  qualify  Im)^ 
entities  named  in  these  Notices  may  still  be  in 
operation  as  oi  this  date 

.Additionally.  Rule  4  5  provides  that  certain 
pension  plans  are  not  commodity  pools  Because 
this  exclusion  is  self-executing,  no  notice  must  !«" 
filed  to  claim  it   Accordingly,  the  amendment  to 
Rule  4.5(( :)  that  the  Oimmission  is  today  proposing 
does  not  apply  to  these  plans  or  their  o[>eratioii   Sff 
Kule4  5(a)(4|liMiv). 

"See  58  FR  4.1791  (Aug   18.  IHMl)  The 
Commission  also  has  expanded  lli»'  class  of  persons 
who  are  "non-piKils"  undi-r  Rule  4  .5   .See  65  FR 
24127  (Apr   25.  20001 

'"See  58  FR  6J71  ()an.  28,  1993). 


approximate  the  liquidation  value  of  an 
entity's  portfolio.  Recently,  however, 
eligible  persons  and  qualif>'ing  entities 
have  expressed  concern  to  Commission 
staff  over  the  5  percent  test,  because 
margin  levels  for  certain  stock  index 
futures  have  come  to  significantly 
exceed  5  percent  of  contract  value, 
thereby  limiting  the  use  of  such 
contracts  in  non-hedging  strategies  to  a 
much  greater  extent  than  other  types  of 
contracts  with  lower  margins."  They 
also  have  expressed  concern  that  a 
similar  constraint  could  arise  with 
respect  to  security  futures  products 
(SFPs).  because  the  required  margin  for 
.SFPs  will  be  20  percent  of  contract 
valui!.'- 

In  response  to  these  concerns,  the 
Commission  is  proposing  to  amend  Rule 
4.5  by  adding  as  an  alternative  to  the  5 
percent  test  a  limitation  based  on  the 
notional  value  of  non-hedge  positions. 
This  amendment  would  reorganize 
paragraph  (c)(2)(i)  of  the  rule,  to:  (1) 
Redesignate  the  5  percent  test  as  new 
paragraph  (c)(2)(i)(A):  and  (2)  provide 
an  alternative  non-hedge  operating 
criterion  in  new  paragraph  (c)(2)(i)(B). 

As  proposed,  tnis  alternative  would 
provide  that,  with  respect  to  non-hedge 
(ommodity  interest  positions,  a 
qualifving  entity  may  represent  that  the 
aggregate  notional  value  of  such 
positions  does  not  exceed  the 
liquidation  value  of  the  qualifying 
tmtity's  portfolio  (notional  test).  This 
alt(>rnative  is  based  upon  a  proposal 
recently  made  to  the  Commission's 
Division  of  Clearing  and  Intermediary 
Oversight  in  connection  with  a  request 
for  "no-action"  relief  from  the  5  percent 
test  of  Rule  4.5(c)(2). ' '  For  the  purpose 
of  the  notional  test,  "notional  value" 
would  be  calculated  for  futures  by 
multiplying  for  each  such  position  the 
size  of  the  contract,  in  contract  units,  by 
the  current  market  price  per  unit  and  for 


' '  .See.  e  ^'  .  I  oinnients  rei  eived  in  (  oiinection 
with  the  (;ominissii)n's  Koundtable  on  C;PO  and 
(T.A  Issues,  held  on  .September  1S4.  2(X)2   These 
I  cimilienls  may  be  ,i(  (  essed  at  htlfi     « n»  i  ttriiov/ 
opa  'prfss(>2  <)fH}4  7()()-l)J  btiu 

The  (loiiiiiusMon  held  the  Kniiiull.iblf  ,is  d  result 
of  Its  "Report  on  the  Study  ot  tlie  Cominodity 
Kxchange  Act  and  the  (Inniniission's  Rules  and 
Orders  Coverniiig  the  <  londiu  t  of  Registrants  I  'nder 
the  Act."  Tlie  Report  was  mandated  liy  section  12.5 
of  the  Coniniodily  Futures  .Modernuation  Act  ol 
2000  (CFM.M,  whi(  h  direded  the  Commission  to 
(  nnduct  a  study  of  those  sei  tioiis  ol  tlie  .\i:[  and  the 
( .oinniissinns  rules  appliiable  to  iiilennediaries 
The  Report  (  an  be  ai  <  essed  through    iiini  i  /((  f>a\/ 
f)/es  H[>ii  opuintfrmi'dtiin  sluiiv  pill,  and  set  lion 
125  of  the  CFM.A  1  an  be  ai  cessed  thriiiif;h 
H-Mi>,rffr  .qrn  iilfs  ii\:c  oiii  hr'^hhll  pill 

i-.SeeCFTC:  Rule  41  45(b)(l  I  and  .Sei  unties  and 
FxchangeCoMimissmn  Rulr  4(i:l|bl(ll.  h7  FR  5;n4t.. 
53174  and  5.)17'1.  respec  lively  (Aug    14.  2002). 

'  'See  Letter  ot  Ban  lavs  (Jlobal  bueslors.  N..^. 
dated  luly  18.  2002.  to  lane  K    rlioriir,  Hirci  lor  of 
the  Division. 
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options  by  multiplying  for  each  such 
position  the  size  of  the  contract,  in 
contract  units,  by  the  strike  price  per 
unit. 

The  following  two  examples  show  the 
different  effects  of  the  existing  and 
proposed  non-hedging  tests  using 
futures  contracts  based  on  equity,  in  one 
instance,  and  on  debt,  in  the  other 
instance.  In  each  example,  the  eligible 
person  desires  to  establish  the 
maximum  number  of  contracts 
permissible  for  the  qualifying  entity.  In 
both  examples,  it  is  assumed  that  the 
entity's  liquidation  value  is  $10  million, 
the  settlement  level  of  the  contract  is  as 
of  September  25,  2002,  and  the  margin 
requirement  is  as  of  September  26,  2002. 

With  respect  to  the  S&P  500  Stock 
Price  Index  futures  contract  traded  on 
the  Chicago  Mercantile  Exchange,  the 


number  of  contracts  the  person  could 

establish  would  be; 

5%  of  liquidation  value  =  S500.000  (.05 

X  $10,000,000) 
Initial  non-hedge  margin  for  a  single 

S&P  contract  =  517,813,  or  almost  9% 

of  contract  value 
S&P  settlement  level  =  819.29  points 
S&P  contract  value  =  5204,822.50 

(819.29  X  $250  per  point) 
5%  Test  =  28  contracts  (5500.000/ 

$17,813=28.07) 
Notional  Test  -  48  contracts 

($10,000,000/5204,822.50=48.8) 

Thus,  for  establishing  positions  in  the 
S&P  500  Stock  Price  Index  future 
contract,  the  notional  test  would  be  less 
restrictive. 

With  respect  to  the  10- Year  Treasury 
Note  contract  traded  on  the  Chicago 
Board  of  Trade,  the  number  of  contracts 


that  the  eligible  person  could  establish 
would  be; 

5%  of  liquidation  value  =  $500,000  (.05 

X  510,000,000) 
Initial  non-hedge  margin  for  a  single  T- 

Note  contract  =  51.755.  or  less  than 

2%  of  contract  value 
T-Note  settlement  level  =  114.160  points 
T-Note  contract  value  =  5114.160 

(114,160  X  100%) 
5%  Test  =  284  contracts  (5500,000/ 

51,755=284.9) 

Notional  Test  =  87  contracts 
(510,000.000/51 14.160=87.6) 

Thus,  for  establishing  positions  in  the 
10-Year  Treasury  Note  contract,  the  5 
percent  test  would  be  less  restrictive. 

The  following  table  summarizes  this 
information; 


Contract 

Liquidation 
value 

Initial  mar- 
gin 

(as  of  9/26/ 
02) 

Settlement  level 
(as  of  9/25/02) 

Multiplier 

Contract  value 

No  Con- 
tracts 5°o 
test 

Contracts 
notional  test 

S&P  

T-Note 

$10m 
10m 

$500,000 
500.000 

$17,813 
1.755 

819.29 
114.160.00 

8250 
100% 

S204.B22.50 
114.160.00 

28 
284 

48 
87 

The  Proposal  (and  the  "no-action" 
position  taken  below)  would  not  affect 
the  ability  of  eligible  persons  claiming 
relief  under  Rule  4.5  to  use  commodity 
interests  for  bona  fide  hedging  purposes 
on  an  unlimited  basis.  Rather,  it  would 
establish  a  second,  alternative  test  under 
which  they  could  use  commodity 
interests  for  other  than  bona  fide 
hedging  purposes.  Also,  the  Proposal 
(and  the  "no-action"  position)  would 
not  affect  any  other  provision  of  Rule 
4.5,  including  the  proviso  following 
paragraph  (c)(2)  of  the  rule  that; 

the  making  of  such  representations  las  are 
required  in  the  Notice  of  Eligibility]  shall  not 
be  deemed  a  substitute  for  compliance  with 
any  criteria  applicable  to  commodity  futures 
or  commodity  options  trading  established  by 
any  regulator  to  which  [an  eligible]  person  or 
qualifying  entity  is  subject. 

B.  Request  for  Comment 

The  Commission  requests  comment 
on  the  Proposal  and  on  the  following 
issues; 

(1)  Do  the  proposed  changes 
adequately  address  perceived  problems 
with  the  existing  requirements  under 
Rule  4.5? 

(2)  Is  there  some  other  limitation  for 
non-hedge  positions  that  the 
Commission  should  adopt  in  lieu  of  or 
in  addition  to,  the  existing  and 
proposed  limitations? 

(3)  Should  the  Conmiission  impose 
any  limitation  for  non-hedge  activity  by 
persons  claiming  relief  under  Rule  4.5? 


C  "No-Action" Position 

The  Proposal  would  facilitate  the  use 
of  the  commodity  interest  markets  by 
persons  and  entities  who,  in  accordance 
with  Rule  4.5,  are  "otherwise  regulated  " 
and  it  would  potentially  benefit  other 
market  participants  through  increased 
liquidity.  Accordingly,  the  Commission 
has  determined  that,  pending  action  on 
the  Proposal,  it  will  not  commence  any 
enforcement  action  against  an  eligible 
person  for  failing  to  register  as  a  CPO  in 
accordance  with  section  4m(l)  of  the 
Act,!"  where  the  eligible  person 
operates  a  qualifying  entity  in 
accordance  with  the  proposed  revisions 
to  Rule  4.5(c)(2). 

Neither  eligible  persons  who  have 
claimed  relief  under  Rule  4.5  nor 
eligible  persons  who  claim  such  relief  in 
the  future  need  to  take  any  additional 
action  to  operate  their  qualifying 
entities  in  accordance  with  the  notional 
test.  Rather,  making  the  representations 
currently  required  by  the  rule  in  a 
Notice  filed  with  the  NFA  and  the 
Commission — including  the 
representation  concerning  the  5  percent 
test — is  all  that  is  required. 

This  position  will  remain  in  effect 
until  such  time  as  the  Commission  takes 
final  action  on  the  Proposal.  It  is. 
however,  subject  to  the  condition  that 
upon  adoption  of  any  amendment  to 
Rule  4.5,  the  eligible  person  must 
comply  in  full  with  the  terms  of  any 


amendment  as  th'  Commission  may 
adopt  or  with  the  existing  5  percent  test 
of  Rule  4.5.  In  the  event  the  Commission 
adopts  an  alternative  non-hedge 
operating  criterion  that  varies  from  the 
criterion  proposed  herein,  it  will 
provide  affected  eligible  persons  and 
qualifving  entities  with  sufficient  time 
within  which  to  comply  with  the 
criterion  as  adopted. 

III.  Related  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA).'"'  which  imposes  certain 
requirements  on  Federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PR.'X.  does 
not  apply  to  the  Proposal.  The 
Commission  believes  the  proposed 
amendment  of  Rul(>  4.5  does  not  contain 
information  requirements  which 
necessitate  the  approval  of  the  Office  of 
Management  and  Budget,  because  the 
purpose  of  the  amendment  is  to  provide 
an  alternative  representation  that  may 
be  made  to  claim  the  relief  available 
under  the  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)  "'  requires  that  agencies,  in 
promulgating  rules,  consider  the  impact 


'■'7U.S.C.  6ra(l). 


••■'44  L.S.C.  3501  etseq. 
'6  5U.S.C.601  etspq. 
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of  these  rules  on  small  entities  The 
definitions  of  small  entities  that  thf 
Commission  has  established  for  this 
purpose  do  not  address  the  ehgible 
persons  and  qualifying  entities  set  forth 
in  Rule  4  5  because,  by  the  very  nature 
of  the  rule,  the  operations  and  activities 
(jf  such  persons  and  entities  generally 
are  regulated  by  federal  and  state 
authorities  other  than  the  (".(iminission. 
Assuming,  arguendo,  that  such  persons 
and  entities  would  be  small  entities  for 
purposes  of  the  RFA.  the  Commission 
believes  that  the  Proposal  would  not 
have  a  significant  economic  impact  on 
them  because  it  would  relieve  a  greater 
number  of  those  persons  (and  entities) 
from  the  requirement  to  register  as  a 
CPO  and  from  the  disclosure,  reporting 
and  recordkeeping  requirements 
applicable  to  registered  CPOs. 

Accordingly,  the  Chairman,  im  behalf 
of  the  Commission,  certifies  pursuant  to 
section  3(a)  of  the  RFA.'"  that  the 
Proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  Nonetheless. 
the  Commission  invites  comment  from 
any  person  who  believes  that  these 
rules,  as  proposed,  would  have  a 
significant  economic  impact  on  its 
operation. 

List  of  Subiects  in  17  CFR  Part  4 

Commodity  pool  operators, 
Commodity  trading  advisors, 
Commodity  futures.  Commodity 
options. 

Accordingly.  17  CFR  chapter  I  is 
proposed  to  be  amended  as  follows: 

PART  ♦—COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

.Authority:  7  U.S  C   la,  2.  6b,  f.c.  6{t.).  6/. 
f>m.  6n  ho.  12a,  and  23. 

Subpart  A — General  Provisions, 
Definitions  and  Exemptions 

2.  Section  4  5  is  proposed  to  be 
amended  by  revising  paragraph  ((  )(2)(i) 
to  read  as  follows 

§  4.5    Exclusion  for  certain  otherwise 
regulated  persons  from  tf)e  definition  of  the 
term    commodity  pool  operator." 

***** 

(c)  •    *    • 

(2)  •    *    • 

(i)  Will  use  commodity  futures  or 
commodity  options  contracts  solely  for 
bona  fide  hedging  purposes  within  the 
meaning  and  intent  of  *»  1  3(z)(  1 )  of  this 
chapter;  Provided,  hoivever.  That  in 


addition,  with  respect  to  positions  in 
commodity  futures  or  commodity 
option  contracts  which  do  not  come 
within  the  meaning  and  intent  of 
§  1.3(z)(l),  a  qualifying  entity  may 
represent  that: 

[A]  The  aggregate  initial  margin  and 
premiums  required  to  establish  such 
positions  will  not  exceed  five  percent  of 
the  liquidation  value  of  the  qualifying 
entity's  portfolio,  after  taking  into 
account  unrealized  profits  and 
unrealized  losses  on  any  such  contracts 
it  has  entered  into:  Provided  further, 
That  m  the  case  of  an  option  that  is  in- 
the-money  at  the  time  of  purchase,  the 
in  the-monev  amcjunt  as  defined  in 

<i)  1 40.01  (x)  (jf  this  chapter  may  be 
excluded  in  computing  such  five 
per(  ent.  or 

(B)  The  aggregate  notional  value  of 
such  positi(jns  does  not  exceed  the 
liquidation  value  of  the  qualifying 
entity's  portfolio,  after  taking  into 
account  unrealized  profits  and 
unrealized  losses  on  any  such  contracts 
it  has  entfl^>d  into.  For  the  purpose  of 
this  paragraph  (c)(2)(i)(B),  the  term 

"notional  value"  shall  be  calculated  for 
each  such  futures  position  by 
multiplying  the  size  of  the  contract,  in 
contract  units,  by  the  current  market 
price  per  unit  and  for  each  such  option 
position  by  multiplying  the  size  of  the 
contract,  in  contract  units,  by  the  strike 
price  per  unit; 
***** 

Issued  in  Washington,  DC.  on  October  22. 
200'J.  t)v  the  ('.(jmrnission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  D.)(    ()2-2730q  Filed  10-2.S-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angetes-Long  Beach  02-004] 

RIN211S-AA97 

Security  Zones;  San  Pedro  Bay,  CA 

agency:  Coast  (;uard.  DOT 

ACTION:  Notice  of  proposed  rulemaking. 


'■5  US.C  605(b) 


SUMMARY:  The  Coast  Guard  proposes  to 
establish  moving  and  fixed  security 
zones  around  and  under  all  cruise  ships 
located  on  San  Pedro  Bay,  California,  in 
and  near  the  ports  of  Los  Angeles  and 
Long  Beat  h.  "These  proposed  security 
zones  are  needed  for  national  security 
reasons  to  protect  the  public  and  ports 
from  potential  terrorist  acts.  Entry  into 


these  zones  will  be  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port  Los  Angeles-Long  Beach. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  22,  2002. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office/Group  Los 
Angeles-Long  Beach,  Waterways 
Management  Division,  1001  S.  Seaside 
Avenue,  Building  20,  San  Pedro, 
California  90731.  The  Waterways 
Management  Division  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preeimble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  Waterways 
Management  Division  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  [unior  Grade  Rob  Griffiths, 
Assistant  Chief  Waterways 
Management  Division,  (310)  732-2020. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Los  Angeles- 
Long  Beach  02-004),  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8'/.;  by  11  inches,  suitable  for 
copying.  If  you  would  like  to  know  that 
your  submission  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

In  our  final  rule,  we  will  include  a 
concise  general  statement  of  the 
comments  received  and  identify  any 
changes  from  the  proposed  rule  based 
on  the  comments.  If  as  we  anticipate,  we 
make  the  final  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register,  we  will  explain  our  good  cause 
for  doing  so.  as  required  by  5  U.S.C. 
553(d)(3). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Management  Division  at  the 
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address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  the  Pentagon  in  Arlington, 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  Investigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  growing  tensions  in  Iraq  have  made 
it  prudent  for  U.S.  ports  to  be  on  a 
higher  state  of  alert  because  the  al 
Qaeda  organization  and  other  similar 
organizations  have  decided  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide. 

In  its  effort  to  thwart  terrorist  activity, 
the  Coast  Guard  has  increased  safety 
and  security  measures  on  U.S.  ports  and 
waterways.  As  part  of  the  Diplomatic 
Security  and  Antiterrorism  Act  of  1986 
(Pub.  L.  99-399),  Congress  amended 
section  7  of  the  Ports  and  Waterways 
Safety  Act  (PWSA),  33  U.S.C.  1226.  to 
allovv  the  Coast  Guard  to  take  actions, 
including  the  establishment  of  security 
and  safety  zones,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  The  Coast  Guard  also  has 
authority  to  establish  security  zones 
pursuant  to  the  Magnuson  Act  (50 
U.S.C.  191  et  seq.)  and  implementing 
regulations  promulgated  by  the 
President  in  Subparts  6.01  and  6.04  of 
part  6  of  Title  33  of  the  Code  of  Federal 
Regulations. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns,  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  a  cruise  ship  would  have 
on  the  public  interest,  the  Coast  Guard 
proposes  to  establish  security  zones 
around  and  under  cruise  ships  entering, 
departing,  or  moored  within  the  ports  of 
Los  Angeles  and  Long  Beach.  These 
security  zones  will  help  the  Coast  Guard 
to  prevent  vessels  or  persons  from 
engaging  in  terrorist  actions  against 
cruise  ships.  The  Coast  Guard  believes 
the  establishment  of  security  zones  is 
prudent  for  cruise  ships  because  they 
carry  multiple  passengers. 

On  November  1,  2001,  we  issued  a 
similar  rule  under  docket  COTP  Los 
Angeles-Long  Beach  01-011,  and 
published  that  rule  in  the  Federal 
Register  (67  FR  2571,  Jan.  18,  2002) 
under  temporary  section  165.T1 1-058  of 
Title  33  of  the  Code  of  Federal 


Regulations  (CFR).  Under  temporary 
section  165. Tl  1-058,  which  expired  at 
11:59  PDT  on  May  1.  2002.  the  Coast 
Guard  established  a  100-yard  security 
zone  around  all  cruise  ships  that 
entered,  were  moored  in,  or  departed 
from  the  Port  of  Los  Angeles  and  that 
were  anchored  at  Catalina  Island. 

On  May  1,  2002,  another  temporary 
rule  was  issued,  under  docket  COTP  Los 
Angeles-Long  Beach  02-009,  and  was 
published  in  the  Federal  Register  (67 
FR  31955,  May  13.  2002)  under 
temporary  section  165.T1 1-065  of  Title 
33  of  the  CFR.  Under  temporary  section 
165.T11-065,  which  expires  at  11:59 
p.m.  PST  on  December  1,  2002.  the 
Coast  Guard  established  moving  and 
fixed  security  zones  around  cruise  ships 
located  on  San  Pedro  Bay,  California, 
near  and  in  the  ports  of  Los  Angeles  and 
Long  Beach.  The  Captain  of  the  Port  has 
determined  the  need  for  continued 
security  regulations  exists. 

Accordingly,  this  rulemaking 
proposes  to  make  permanent  the 
temporary  security  zones  established  on 
May  1,  2002,  in  the  rule  published  in 
theFederal  Register  at  67  FR  31955  on 
May  13.2002. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
moving  and  fixed  security  zones  around 
all  cruise  ships  that  are  anchored, 
moored,  or  underway  within  the  Los 
Angeles  and  Long  Beach,  port  areas. 
These  proposed  security  zones  will  take 
effect  upon  the  entry  of  any  cruise  ship 
into  the  waters  within  three  nautical 
miles  outside  of  the  Federal  breakwaters 
encompassing  San  Pedro  Bay  and  will 
remain  in  effect  until  the  cruise  ship 
departs  the  three  nautical  mile  limit. 
This  proposed  rule,  for  security 
concerns,  prohibits  entry  of  any  vessels 
inside  the  security  zone  surrounding  a 
cruise  ship.  These  security  zones  are 
within  a  100  yard  radius  around  any 
cruise  ship  that  is  anchored  at  a 
designated  anchorage:  within  a  100  yard 
radius  around  any  cruise  ship  that  is 
moored,  or  in  the  process  of  mooring  at 
any  berth  within  the  Los  Angeles  or 
Long  Beach  port  areas:  and  within  200 
yards  ahead,  and  100  yards  on  each  side 
and  astern  of  a  cruise  ship  that  is 
underway. 

These  security  zones  are  needed  for 
national  security  reasons  to  protect 
cruise  ships,  the  public,  transiting 
vessels,  adjacent  waterfront  facilities, 
and  the  ports  from  potential  subversive 
acts,  accidents,  or  other  events  of  a 
similar  nature.  Entry  into  these  zones 
will  be  prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative.  Vessels 
already  moored  or  anchored  when  these 


security  zones  take  effect  are  not 
required  to  get  underway  to  avoid  either 
the  moving  or  fixed  zones  unless 
specifically  ordered  to  do  so  by  the 
Captain  of  the  Port  or  his  designated 
representative. 

Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  forth  in  33  U.S.C.  1232  and  50  U.S.C. 
192. 

Pursuant  to  33  U.S.C.  1232  and  33 
CFR  part  27.  any  violation  of  the 
security  zone  described  herein,  is 
punishable  by  civil  penalties  (not  to 
exceed  527.500  per  violation  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  up  t.  ■  6  years  and  a 
maximum  fine  of  5-50,000).  and  in  rem 
liability  against  the  offending  vessel. 
Any  person  who  violates  this  section, 
using  a  dangerous  w'eapon.  or  who 
engages  in  conduct  that  causes  bodily 
injury  or  fear  of  imminent  bodily  injury 
to  any  officer  authorized  to  enforce  this 
regulation,  also  faces  impriscmment  up 
to  12  years. 

Vessels  or  persons  violating  this 
section  are  also  subject  to  the  penalties 
set  forth  in  50  U.S.C.  192:  seizure  and 
forfeiture  of  the  vessel  to  the  I'nited 
States;  a  maximum  criminal  fine  of 
510,000;  and  imprisonment  up  to  10 
years. 

The  Captain  of  the  Port  will  enforce 
these  zones  and  may  request  the  use  of 
resources  and  personnel  of  other 
government  agencies  to  assist  in  the 
patrol  and  enforcement  of  the 
regulation.  The  Captain  of  the  Port 
retains  discretion  to  initiate  Coast  Guard 
civil  penalty  action  a;:;ainst  non- 
complaint  parties  pursuant  to  the 
PWSA,  or.  refer  appropriate  cases  to  the 
cognizant  U.S.  Attorney  Office  for 
disposition.  This  regulation  is  proposed 
under  the  authority  of  33  U.S.C.  1226  in 
addition  to  the  authority  contained  in 
33  U.S.C.  1231. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  (3rder  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040.  February  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
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The  effect  of  this  regulation  will  not 
be  significant  because  the  zones  will 
encompass  onlv  a  small  portion  of  the 
waterway  Furthermore,  vessels  will  be 
able  to  pass  safely  around  the  zones, 
and  mav  be  allowed  to  enter  these  zones 
on  a  (;ase-bv-case  basis  with  permission 
of  the  Captain  of  the  Port,  or  his 
designated  representative. 

The  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  the  cruise  ships,  their 
crews  and  passengers,  other  vessels 
operating  in  the  vicinity  of  the  cruise 
ships  and  their  crews,  adjoining  areas. 
and  the  public.  The  entities  most  likelv 
to  be  affected  are  commercial  vessels 
transiting  the  main  ship  channel  en 
route  to  the  Pf)rts  of  Los  Angeles  and 
LtmiJ  Beach  and  pleasure  craft  engaged 
in  recreational  activities  and 
sightseeing.  The  security  zones  will 
prohibit  any  commercial  vessels  from 
meeting  or  overtaking  a  c:ruise  ship  in 
the  main  ship  channels,  effectively 
prohibiting  use  of  the  channels. 
However,  the  moving  security  zones 
will  onlv  be  effective  during  crui.se  ship 
transits,  which  will  last  for 
approximately  30  minutes.  In  addition, 
vessels  are  able  to  safely  transit  around 
the  zones  while  a  vessel  is  moored  or  at 
anchor  in  the  Ports  of  Los  Angeles  and 
Long  Beach. 

Small  Entities 

Under  the  Regulator\-  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  ec;onomic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
pijpulations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic: 
impact  on  a  substantial  number  of  small 
entities.  We  expect  this  proposed  rule 
may  affect  the  following  entities,  some 
of  which  may  be  small  entities:  The 
owners  and  operators  of  private  and 
commercial  vessels  intending  to  transit 
or  anchor  in  these  small  portions  of  th»! 
ports  of  Los  Angeles  or  Long  Beach  near 
a  cruise  ship  covered  bv  these  security 
zones.  The  impact  to  these  entities 
would  not  be  significant  since  these 
zones  are  proposed  to  encompass  only 
small  portions  of  the  waterway  for 
limited  periods  of  time  while  the  cruise 
ships  are  transiting,  moored,  or  in 
anchorage.  Delays,  if  any.  are  expet:ted 
to  be  less  than  thirty  minutes  in 
duration. 


Small  vessel  traffic  can  pass  safely 
around  the  area  and  vessels  engaged  in 
recreational  activities,  sightseeing  and 
commercial  fishing  have  ample  space 
outside  of  the  security  zone  to  engage  in 
these  activities  When  a  cruise  ship  is  at 
anchor.  v<?ssel  traffic;  will  have  ample 
room  to  maneuver  around  the  security 
zone.  The  outbound  or  inbound  transit 
of  a  cruise  ship  will  last  about  30 
minutes.  Although  this  regulation 
prohibits  simultaneous  use  of  portions 
of  the  channel,  this  prohibition  is  of 
short  duration.  While  a  cruise  ship  is 
moored.  c:ommercial  traffic  and  small 
rec;reational  traffic  will  have  an 
opportunitv  to  c;oordinate  movement 
through  the  security  zone  with  the 
t;()TP  or  his  or  her  designated 
rt'presentative. 

If  vou  think  that  vour  business, 
organization,  or  governmental 
jurisdic:tion  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
signific;ant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  vou  think  it 
qualifies  and  how  and  to  what  dc^gree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  sec:tion  21.3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
thev  can  better  evaluate  its  effec:ts  on 
them  and  participate  in  the  rulemaking. 
It  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Lieutenant  |unior  Grade  Rob  Griffiths. 
Assistant  (;hief.  Waterways 
Management  Division.  (310)  732-2020. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  c:ollection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
undcT  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  iwX  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  use.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 


their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  mav  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  lustice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protec:tion  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  1321 1 .  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"'  under  that  order  because 
it  is  not  a  'significant  regulaton,'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
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energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  imder  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
bistruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  proposing  to  establish  security 
zones.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  imder 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.1154  to  read  as  follows: 

§  165.1154    Security  Zones;  Cruise  Ships, 
San  Pedro  Bay,  California. 

(a)  Definition.  "Cruise  ship"  as  used 
in  this  section  means  a  passenger  vessel, 
except  for  a  ferry,  over  100  feet  in 
length,  authorized  to  carry  more  than  12 
passengers  for  hire;  making  voyages 
lasting  more  than  24  hours,  any  part  of 
which  is  on  the  high  seas;  and  for  which 
passengers  are  embarked  or 
disembarked  in  the  Port  of  Los  Angeles 
or  Port  of  Long  Beach. 

(b)  Location.  The  following  areas  are 
security  zones: 

(1)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  a  100- 
yard  radius  around  any  cruise  ship  that 
is  anchored  at  a  designated  anchorage 
either  inside  the  Federal  breakwaters 
bounding  San  Pedro  Bay  or  outside  at 
designated  anchorages  within  three 
nautical  miles  of  the  Federal 
breakwaters; 

(2)  The  shore  area  and  all  waters, 
extending  from  the  surface  to  the  sea 
floor,  within  a  100-yard  radius  around 
any  cruise  ship  that  is  moored,  or  is  in 
the  process  of  mooring,  at  any  berth 
within  the  Los  Angeles  or  Long  Beach 


port  areas  inside  the  Federal 
breakwaters  boimding  San  Pedro  Bay; 
and 

(3)  All  waters,  extending  from  the 
surface  to  the  sea  floor,  within  200  yards 
ahead,  and  100  yards  on  each  side  and 
astern  of  a  cruise  ship  that  is  underway 
either  on  the  waters  inside  the  Federal 
breakwaters  bounding  San  Pedro  Bay  or 
on  the  waters  within  three  nautical 
miles  seaward  of  the  Federal 
breakwaters. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  or  remaining  in 
these  zones  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Los  Angeles-Long  Beach,  or 
his  designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
1-800-221-USCG  (8724)  or  on  VHF-FM 
channel  16  (156.8  MHz)  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative. 

(3)  When  a  cruise  ship  approaches 
within  100  yards  of  a  vessel  that  is 
moored,  or  anchored,  the  stationary 
vessel  must  stay  moored  or  anchored 
while  it  remains  within  the  cruise  ship's 
security  zone  unless  it  is  either  ordered 
by.  or  given  permission  from,  the  COTP 
Los  Angeles-Long  Beach  to  do 
otherwise. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

(e)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  security  zone  by  the 
Los  Angeles  Port  Police  and  the  Long 
Beach  Police  Department. 

Dated:  October  4.  2002. 
|.M.  Holmes, 

Captain.  Coast  Guard,  Captain  of  the  Port. 

Los  Angeles-Long  Beach. 

[FR  Doc.  02-27375  Filed  10-25-02;  8:45  am] 

BiLUNG  CODE  4910-1 S-U 


ACTION:  Proposed  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-01 -48-71 74b;  A-1-FRL-7376-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Prevention  of  Significant 
Deterioration  (PSD)  of  Air  Quality 
Permit  Requirements 

agency:  Environmental  Protection 
Agancy  (EPA). 


SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Hampshire.  The  revision  consists  of  a 
new  rule,  PART  Env-A  623.  "Prevention 
of  Significant  Deterioration  of  Air 
Quality  Permitting,"  that  adopts  into 
New  Hampshire's  SIP  the  federal  PSD 
program  provisions.  The  SIP  revision 
also  amends  New  Hampshire's  permit 
procedural  rule,  PART  Env-A  205, 
"Permit  Notice  and  Hearing  Procedures; 
Temporary  Permits  and  Permits  to 
Operate,"  that  make  the  rule  consistent 
with  the  new  state  PSD  rule.  In  another 
document  published  elsewhere  in  this 
issue  of  the  Federal  Register.  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rulemaking.  The  action  will 
ensure  that  New  Hampshire  and  EPA 
will  interpret  and  enforce  the  same  PSD 
rules  providing  regulatory  certainty  to 
the  state's  regulated  community.  The 
approval  of  this  revision  will  make  New 
Hampshire's  PSD  pre  ram  consistent 
with  the  federal  plaj    equirements  for  a 
SIP-approved  PSD  piugram. 
DATES:  Written  comments  must  be 
received  on  or  before  November  27, 
2002, 

ADDRESSES:  Comments  may  be  mailed  to 
Steven  A.  Rapp.  Air  Permits,  Toxics, 
and  Indoor  Programs,  Office  of 
Ecosystem  Protection  (mail  code  CAP), 
U.S.  Environmental  Protection  Agenc\', 
EPA-New  England,  One  Congress  Street, 
Suite  1100.  Boston,  MA  02114-2023. 
Copies  of  the  State  submittal  and  EPA's 
technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosytem  Protection. 
U.S.  Environmental  Protection  Agency. 
Region  I,  One  Congress  Street.  11th 
floor,  Boston.  MA  and  the  Department 
of  Environmental  Services,  64  North 
Main  Street.  Caller  Box  2033,  Concord. 
NH  03302-2033. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brendan  McCahill.  (617)  918-1652.  E- 
mail  at  McCahiU.Brendan@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Final  Rules  section  of  this  Federal 
Register.  EPA  is  approving  the  State"s 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  conunents,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
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addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Anv  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

For  additional  information,  .see  the 
direct  final  rule  which  is  located  in  the 
Rules  section  of  this  Federal  Register 

UHt.'d:  Septfmbt^r  .i.  J0U2 
Robert  W.  Varney. 

Regional  Administrator.  EPA  .\>w  England 
\VR  I)n,    ()2-J'>HSH  Filed  10-2.5-02;  8:4.5  .iml 
WLLING  CODE  6S60-M-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[Docket  #  l[>-02-001 ;  FRL-7397-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Idaho;  Northern  Ada  County  Cart}on 
Monoxide  Redesignation  to  Attainment 
and  Designation  of  Areas  for  Air 
Quality  Planning  Purposes 

AGENCY:  Environmental  Protection 
Agencv  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  On  January  17.  2002,  the  State 
of  Idaho  submitted  a  request  to 
redesignate  the  Northern  .Ada  County 
"not  classified"  carbon  monoxide  (CO) 
nonattainment  area  to  attainment  for  the 
CO  National  Ambient  .\ir  Qualitv 
Standard  (NAAQS)  The  State  also 
submitted  a  CO  maintenance  plan  fftr 
Northern  Ada  (bounty   In  this  action, 
EPA  is  proposing  to  approve  the 
Northern  Ada  County  CO  redesignation 
request  and  the  maintenance  plan   In 
the  Final  Rules  Section  of  this  Federal 
Register.  EPA  is  approving  the  States 
redesignation  request  and  State 
Implementation  Plan  (SIP)  revision, 
involving  the  maintenance  plan,  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  the 
redesignation  and  SIP  revisicm  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule  If  EPA  receives 
adverse  comments,  the  direct  final  rule 


will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Anv  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  (Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  27,  2002. 
ADDRESSES:  Written  comments  may  be 
mailed  to:  Steven  K.  Bodv,  Office  of  Air 
Qualitv,  EPA  Region  10,  1200  Sixth 
Ave..  Seattle  VVA  98101. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monddv  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agencv.  Region  10,  Office  of 
Air  Quality,  1200  Sixth  Ave.,  Seattle 
\VA  48101 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  K.  Bodv,  Office  of  Air  Quality. 
EPA  Region  10.  1200  Sixth  Ave.,  Seattle 
VVA  98101.  Telephone  at  (206)  553- 
0782. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule,  of  the  same  title,  published  in 
the  rules  se<  tion  of  this  Federal 
Register 

Dated:  October  10.  2002. 
Knnald  A.  Kreizenbeck, 

Actui^Li  Hviiiuiial  Adinini:,tratur,  Hegiun  W 
(FR  Doc.  02-272.38  Filed  10-25-02,  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2390,  Docket  No.  02-179,  RM- 
101991 

Radio  Broadcasting  Services;  Port  St. 
Joe.FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule,  dismissal. 


SUMMARY:  This  document  dismisses  a 
pending  petition  for  rulemaking  to  add 
an  FM  allotment  in  Port  St.  [oe,  Florida. 
The  (lommission  had  requested 
comment  on  a  petition  filed  by  Cecil  P. 
Staton,  proposing  the  allotment  of 
Channel  242A  at  Port  St.  [oe,  Florida. 
Port  St.  lop.  Florida.  66  FR  44586, 
August  24,  2001.  The  petitioner  filed 
comments  in  support  of  the  proposal. 
No  other  comments  were  received.  On 
lune  16,  2002,  petitioner  requested  that 
the  C^ommission  dismiss  the  pending 
petition.  This  document  grants  that 


request,  dismissing  the  petition  and 
terminating  the  proceeding. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
The  address  of  counsel  for  the  petitioner 
is  as  follows:  Timothy  K.  Brady,  P.O. 
Box  71309,  Newnan,'GA  30271-1309. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-179, 
adopted  September  18,  2002,  and 
released  September  27,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  e.v  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

Ffdcral  Coninuinit  atinns  Commission. 

)ohn  A.  Karousos, 

Assistant  Chiff  .^udio  Division.  Media 

Bureau. 

|KR  Doc.  02-26224  Filed  10-25-02;  8:45  am) 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2308,  Docket  No.  01-191,  RM- 
10211] 

Radio  Broadcasting  Services;  Clayton, 
OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule,  dismissal. 


SUMMARY:  This  document  dismisses  a 
pending  petition  for  rulemaking  to  add 
an  FM  allotment  in  Clayton,  Oklahoma. 
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The  Commission  had  requested 
•comment  on  a  petition  filed  by  Maurice 
Salsa,  proposing  the  allotment  of 
Channel  232C3  at  Clayton.  Oklahoma. 
Clayton.  Oklahoma,  66  FR  44588. 
August  24,  2001,  The  petitioner  filed 
comments  in  support  of  the  proposal. 
No  other  comments  were  received.  On- 
October  17,  2001,  petitioner  submitted  a 
motion  requesting  that  the  Commission 
dismiss  the  pending  petition.  This 
document  grants  that  motion, 
dismissing  the  petition  and  terminating 
the  proceeding, 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
The  address  of  the  petitioner  is  as 
follows:  Maurice  Salsa.  5616  Evergreen 
Valley  Drive,  Kingwood,  TX  77345. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-191, 
adopted  September  11,  2002,  and 
released  September  27,  2002,  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer'subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 

Bureau. 

[PR  Doc.  02-26223  Filed  10-25-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MB  Docket  No.  02-277;  FCC  02-249] 

RIN  4207 

2002  Biennial  Regulatory  Review — 
Review  of  the  Commission's 
Broadcast  Ownership  Rules  and  Other 
Rules  Adopted  Pursuant  to  Section 
202  of  the  Telecommunications  Act  of 
1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document  the 
Commission  initiates  its  third  biennial 
review  of  its  broadcast  ownership  rules 
pursuant  to  section  202  of  the 
Telecommunications  Act  of  1996.  The 
Commission  invites  comment  on  the 
national  television  multiple  ownership 
rule,  the  local  television  multiple 
ownership  rule,  the  radio-television 
cross-ownership  rule,  and  the  dual 
network  rule.  The  first  two  rules  have 
been  reviewed  and  remanded  to  the 
Commission  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  and  the  issues  on  remand  are 
incorporated  into  the  proceeding.  In 
addition,  comments  filed  in  previously 
opened  proceedings  on  the  local  radio 
ownership  rule  and  the  newspaper/ 
broadcast  cross-ownership  rule  are 
incorporated  into  this  proceeding.  The 
Commission's  Media  (Ownership 
Working  Group  also  separately  released 
a  series  of  studies  on  the  media 
marketplace,  and  evidence  in  those 
studies,  as  well  as  the  comments,  will 
be  used  to  support  decisions  in  this 
proceeding. 

DATES:  Comments  are  due  on  or  before 
December  2,  2002:  reply  comments  are 
due  on  or  before  January  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  (202)  418-2380,  and  Debra 
Sabourin,  (202)  418-2330.  Press 
inquiries  should  be  directed  to  Michelle 
Russo  at  (202)  418-2358  (voice).  (202) 
418-7365  (TTY)  or (888)  835-5322 
(TTY). 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summarv  of  the  Media  Bureau's  Notice 
of  Proposed  Rulemaking  ("NPRM")  MB 
02-277;  FCC  02-249,  adopted 
September  12,  2002  and  released 
September  23,  2002.  The  complete  texts 
of  this  NPRM  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center. 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  and  may  also  be 


purchased  from  the  Commission's  copy 
contractor,  Qualex  International.  Portals 
II,  445  12th  Street  SW..  Room  C;Y-B- 
402,  Washington.  DC  20554.  teleph<jne 
(202)  863-2893.  facsimile  (202)  8(i.S- 
2898,  or  via  email  qualexinfsaol.com. 
Pursuant  to  §§1.415  and  1  419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419  comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings 
(63  FR  24121,  May  1.  1998).  This 
document  is  available  in  alternative 
formats  (computer  diskette,  large  print, 
audio  record,  and  Braille).  Persons  with 
disabilities  who  need  dt)cuments  in 
these  formats  mav  contact  Brian  Millin 
at  (202)  418-7426  (voice).  (202)  418- 
7365  (TTY),  or  via  email  at 
hmillin'Qif cc.gov.  Parties  may  submit 
their  comments  using  the  Commission's 
Electronic  Comment  Filing  System 
("ECFS")  or  by  filing  paper  copies. 
Comments  may  be  filed  as  an  electronic 
file  via  the  Internet  at  http:// 
w'ww.fcc.gov/e-file/ecfs.html.  Generallv, 
only  one  copy  of  an  electronic 
submission  must  be  filed.  If  multiple 
docket  or  rulemaking  numbers  appear  in 
the  caption  of  thi'     roceeding,  however, 
commenters  mu'     lansmit  one 
electronic  copy    » the  comments  to  each 
docket  or  rulemi^king  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  obtain  filing  iistructions  for  e-mail 
comments,  comiaenters  should  send  an 
e-mail  to  ecfs^f cc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 
Additional  information  on  ECFS  is 
available  at  http  f/w\vw.fc.c.gov/e-file/ 
ecfs.html. 

Filings  mav  also  be  sent  by  hand  nr 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  U)  experience 
delavs  in  receiving  U.S.  Postal  Service 
mail).  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  The  Commission  s 
contractor,  Vistronix,  Inc..  will  receive 
hand-delivered  or  messenger-delivered 
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paper  filings  for  the  Commission  s 
Secretary  at  236  Massachusetts  Avenue. 
NE..  Suite  110.  Washington.  DC  20002 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priontv  Mail)  must  be  sent  to  9300  East 
Hampton  Drive.  Capitol  Heights.  MD 
20743.  US  Postal  Service  first-class 
mail.  Express  Mail,  and  Prioritv  Mail 
should  be  addressed  to  445  12th  Street. 
SW..  Washington.  DC  20554  All  filings 
must  be  addressed  to  the  Commission's 
Secretary.  Office  of  the  Secretary. 
Federal  Communications  Commission 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

I.  Introduction 

1.  This  /VPflM  initiates  a 
comprehensive  review  of  the 
Commission's  media  ownership  rules 
The  law  governing  our  media  ownership 
policies  and  the  media  market  has 
undergone  substantial  changes  since  our 
ownership  rules  were  adopted.  As  a 
result,  this  proceeding  will  include  a 
careful  analysis  of  our  policy  goals  and 
the  development  and  implementation  of 
a  regulatory  framework  that  best  serves 
to  achieve  those  goals. 

2  The  Commission  has  long  regulated 
media  ownership  as  a  means  of 
promoting  diversity,  competition,  and 
localism  in  the  media  without 
regulating  the  content  of  broadcast 
speech.  The  Commission  has  adopted 
these  regulations  pursuant  to  sections 
307.  308.  309(a),  and  310(d)  of  the 
Communications  Act,  which  authorize 
the  Commission  to  grant  and  renew 
broadcast  station  licenses  in  the  public 
interest.  The  existing  rules  were 
adopted  largely  on  a  rule-by-rule  basis 
and  evolved  incrementally  over  the 
years.  During  these  evolutions,  courts 
generally  approved  our  rules  as  long  as 
thev  were  rationally  related  to  achieving 
their  stated  purpose  and  our  decisions 
complied  with  administrative  procedure 
requirements 

3.  The  Telecommunications  Act  of 
1996  ("the  Act").  Public  Law  No.  104- 
104.  fundamentally  changed  broadcast 
ownership  law.  Section  202(h)  of  the 
1996  Act  directs  the  Commission  to  re- 
examine its  broadcast  ownership  rules 
even,"  two  years  and  repeal  or  modify 
any  regulation  it  determines  to  be  no 
longer  in  the  public  interest  Recent 
court  decisions  have  held  that  section 
202(h)  changes  the  way  the  Commission 
must  evaluate  its  broadcast  ownership 
rules.  The  courts  have  stated  that 


section  202(h)  carries  with  it  a 
presumption  in  favor  of  repealing  or 
modifying  the  ownership  rules.  The 
court  decisions  interpreting  section 
202(h)  require  a  Commission  decision  to 
retain  or  modifv'  its  media  ownership 
regulations,  in  its  biennial  review,  to  be 
based  on  a  solid  factual  record  and  a 
consistent  analytical  framework. 

4  The  regulatory  structure  best  suited 
to  promote  the  public  interest  is  not 
static  Thus,  the  Commission's  media 
ownership  rules  must  be  reassessed  on 
an  ongoing  basis  to  ensure  that  they  are 
grounded  in  the  current  realities  of  the 
media  marketplace.  It  is  only  through 
this  reevaluation  that  the  Commission 
can  be  assured  that  its  media  ownership 
rules  actually  advance,  rather  than 
undermine,  our  policy  goals.  In  this 
regard,  we  recognize  that  the 
marketplace  has  changed  dramatically 
over  the  last  few  decades,  with  both 
greater  competition  and  diversity,  and 
increasing  consolidation. 

5.  In  conducting  this  reassessment  of 
our  broadcast  ownership  regulatory 
framework,  we  must  clearly  define  our 
objectives  as  we  strive  to  promote  the 
public  interest.  The  Commission's 
ownership  policies  traditionally  have 
focused  on  advancing  three  broadly 
defined  goals.  (1)  Diversity.  (2) 
competition,  and  (3)  localism.  This 
proceeding  will  review  these  policy 
ob)et:tives  in  light  of  the  current  media 
marketplace  and  determine  whether 
Commission  intervention  is  necessary  to 
achieve  these  objectives.  In  addition,  we 
will  consider  whether  there  are 
additional  objectives  that  the 
t^ommission  should  strive  to  achieve 
through  our  media  ownership  rules. 
One  such  goal  may  be  increased 
innovation  of  media  platforms  and 
services.  In  defining  these  objectives, 
this  proceeding  will  consider  whether 
the  Commission  should  prioritize  these 
policy  objectives  and.  if  so.  how.  By 
determining  the  relative  weight  of  each 
objective,  the  Commission  will  be  well 
positioned  to  address  those  instances  in 
which  there  is  tension  between  our 
policy  goals. 

6.  This  NPRM  initiates  review  of  four 
ownership  rules:  the  national  television 
multiple  ownership  rule,  §  73.3555(e): 
the  local  television  multiple  ownership 
rule,  §  73.3555(b);  the  radio-television 
cross-ownership  rule,  §  73.3555(c);  and 
the  dual  network  rule.  §  73.658(g).  The 
first  two  rules  have  been  reviewed  and 
remanded  to  the  Commission  by  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  (Circuit.  We  address  the  issues 
on  remand  in  this  proceeding.  Fox 
Television  Stations.  Inc.  v.  FCC  ("Fox 
Television");  Sinclair  Broadcast  Group, 
Inc  v.  FCC  ("Sinclair"). 


7.  The  Commission  previously  has 
initiated  proceedings  on  the  local  radio    " 
ownership  rule,  MM  Docket  No.  01-317. 
Definition  of  Radio  Markets,  NPRM/ 
FNPRM  (66  FR  63986,  December  11, 
2001),  and  the  newspaper/broadcast 
cross-ownership  rule,  Cross-Ownership 
of  Broadcast  Stations  and  Newspapers, 
MM  Docket  No.  01-235.  Newspaper/ 
Radio  Cross-Ownership  Waiver  Policy, 
MM  Docket  No.  96-197,  Order  and 
iVPRM  (66  FR  50991,  October  5,  2001). 
The  local  radio  ownership  rule  sets 
forth  the  number  of  radio  stations  that 
an  entity  may  own  in  a  single  radio 
market.  §  73.3555(a).  The  local  radio 
ownership  proceeding  examines  the 
effects  of  market  consolidation,  the 
proper  definition  of  a  radio  market,  and 
possible  changes  to  our  local  radio 
ownership  rules  and  policies  to  reflect 
the  current  radio  marketplace.  The 
newspaper/broadcast  cross-ownership 
rule,  which  prohibits  the  common 
ownership  of  a  daily  newspaper  and  a 
broadcast  station  in  the  same  market, 
§  73.3555(d),  is  currently  under  review 
in  the  newspaper/broadcast  cross- 
ownership  proceeding.  Comments  filed 
in  those  proceedings  will  be 
incorporated  in  this  proceeding.  We 
seek  additional  comment  on  those  rules 
to  the  extent  necessary  to  address  issues 
raised  for  the  first  time  in  this  NPRM. 
We  do  not  contemplate  a  change  in  the 
broadcast  attribution  rules,  except  to  the 
extent  that  the  single  majority 
shareholder  exemption  is  under 
consideration  in  the  cable  proceeding. 
Implementation  of  Section  11  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992: 
Implementation  of  Cable  Act  Reform 
Provisions  of  the  Telecommunications 
Act  of  1996.  CS  Docket  No.  98-82, 
FNPRM  (66  FR  51905,  October  11, 
2001).  We  note  in  this  regard  that  the 
attribution  rules  do  not  themselves 
prohibit  or  restrict  ownership  of 
interests  in  any  entity,  but  rather 
determine  what  interests  are  cognizable 
under  those  ownership  rules. 
Furthermore,  the  focus  of  the  biennial 
review  process  is  whether  the 
ownership  rules  'are  necessary  in  the 
public  interest  as  the  result  of 
competition."  The  media  attribution 
limits  are  set  at  the  level  the 
Commission  believes  conveys  influence 
over  the  affairs  of  the  company  in  which 
the  interest  is  held.  This  level  is  not 
related  to  any  changes  in  competitive 
forces,  and  hence  the  limits  are  not 
reviewed  on  a  biennial  basis. 

8.  Our  local  ownership  rules,  which 
include  the  newspaper/broadcast  cross- 
ownership  rule,  the  local  TV  ownership 
rule,  the  radio/TV  cross-ownership  rule. 
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and  local  radio  ownership  rule,  are 
interrelated.  Each  is  intended  to  foster 
competition  and  diversity  in  the  local 
media  marketplace.  As  a  result,  it  is 
appropriate  for  the  Commission  to 
consider  these  rules  collectively,  as  any 
change  to  one  rule  may  affect  the  need 
for  other  rules  to  be  retained,  modified, 
or  eliminated.  In  addition,  by  evaluating 
our  local  ownership  rules  collectively, 
we  facilitate  consistent  analysis  of 
policy  questions  that  are  common  to 
multiple  rules.  We  are  better  able  to 
analyze  and  apply  our  findings  in  areas 
such  as  these  by  considering  the  rules 
collectively  rather  than  separately. 
Assessing  these  rules  collectively  also 
avoids  the  problem  in  sequential 
decision  making  whereby  early 
decisions  can  inadvertently 
predetermine — or  preclude  certain 
approaches  in — later  decisions. 

II.  Legal  Framework  for  Biennial 
Ownership  Review 

9.  Section  202(h)  of  the  1996  Act 
provides:  The  Commission  shall  review 
its  rules  adopted  pursuant  to  this 
section  and  all  of  its  ownership  rules 
biennially  as  part  of  its  regulatory 
reform  review  under  section  11  of  the 
Communications  Act  of  1934  and  shall 
determine  whether  any  of  such  rules  are 
necessary  in  the  public  interest  as  the 
result  of  competition.  The  Commission 
shall  repeal  or  modify  any  regulation  it 
determines  to  be  no  longer  in  the  public 
interest.  Section  11  further  requires  that 
the  Commission  "shall  repeal  or  modify 
any  regulation  it  determines  to  be  no 
longer  necessary  in  the  public  interest." 
47U.S.C.  161. 

10.  The  1996  Act  repealed  the 
prohibition  on  common  ownership  of 
cable  and  telephone  systems,  overrode 
the  few  remaining  regulatory  limits 
upon  cable/network  cross-ownership, 
eliminated  the  national  and  relaxed  the 
local  restrictions  upon  radio  ownership, 
eased  the  "dual  network"  rule  for 
television,  and  directed  the  Commission 
to  eliminate  the  cap  upon  the  number  of 
television  stations  any  one  entity  may 
own  and  to  increase  to  35  from  25  the 
maximum  percentage  of  American 
households  a  single  TV  broadcaster  may 
reach.  According  to  the  court  in  Fox 
Television,  these  enactments,  together 
with  section  202(h),  "set  in  motion  a 
process  to  deregulate  the  structure  of  the 
broadcast  and  cable  television 
industries"  as  both  competition  and 
diversity  among  media  voices  increase. 

1 1.  This  is  our  third  biennial  review. 
As  a  result  of  the  1998  biennial  review 
proceeding,  the  first  review,  the 
Commission  relaxed  the  dual  network 
rule,  eliminated  the  experimental 
broadcast  station  multiple  ownership 


rule,  and  initiated  a  proceeding  with 
respect  to  the  newspaper/broadcast 
cross-ownership  rule.  The  Commission 
decided  to  retain  the  local  radio 
ownership  rule,  the  national  TV 
ownership  rule  (including  the  UHF 
discount),  and  the  cable/broadcast 
cross-ownership  rule.  Prior  to 
completing  the  1998  biennial  review, 
the  Commission  had  substantially 
relaxed  the  local  TV  ownership  and 
radio/TV  cross-ownership  rules  in  the 
separate  local  television  ownership 
proceeding.  (MM  91-221.  Report  and 
Order  ("fl6-0").  64  FR  50651.  September 
17,  1999).  In  the  2000  biennial  review 
proceeding,  a  Commission-wide 
comprehensive  proceeding,  the 
Commission  endorsed  the  results  of  the 
1998  biennial  review  of  its  broadcast 
ownership  rules.  1998  Biennial 
Regulatory  Review — Review  of  the 
Commission's  Broadcast  Ownership 
Rules  and  Other  Rules  Adopted 
Pursuant  to  section  202  of  the 
Telecommunications  Act  of  1996  (65  FR 
43333.  Julv  13.  2000):  2000  Biennial 
Regulatory  Review.  CC  Docket  No.  00- 
175.  Report.  16  FCC  Record  1207  (2001). 

12.  Court  Decisions  Reviewing  1998 
Biennial  Review.  The  Commission's 
decisions  in  the  1998  Biennial  Report 
relating  to  the  cable/broadcast  cross- 
ownership  rule  and  the  national  TV 
ownership  rule  were  challenged  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  In  Fox 
Television,  the  court  vacated  the  cable/ 
broadcast  cross-ownership  rule,  and 
remanded  the  decision  to  retain  the 
national  TV  ownership  rule,  holding 
that  the  Commission's  decision  to  retain 
these  rules  was  arbitrary  and  capricious 
and  contrary  to  section  202(h)  of  the 
1996  Act,  The  court  stated  that  the 
Commission  had  "no  valid  reason  to 
think  the  [national  TV  ownership  rule] 
is  necessary  to  safeguard  competition" 
or  "to  advance  diversity"  and  had  given 
no  reason  to  depart  from  the  conclusion 
the  Commission  had  reached  in  1984 
that  the  rule  was  no  longer  necessary. 
The  court  obser\'ed  that  the  Commission 
had  provided  no  analysis  of  the  state  of 
competition  in  the  television  industry  to 
justifx'  its  decision  to  retain  the  national 
TV  ownership  rule.  In  addition,  the 
court  faulted  the  Commission's  decision 
to  retain  the  national  TV  ownership  rule 
while  it  observed  the  effects  of  changes 
in  the  local  TV  ownership  rule.  The 
court  concluded  that  this  "wait-and- 
see"  approach  could  not  be  squared 
with  section  202(h).  which  "carries  with 
it  a  presumption  in  favor  of  repeal  or 
modification  of  ownership  rules." 

13.  In  retaining  the  national  TV 
ownership  rule,  the  Commission,  in 
part,  reasoned  that  the  rule  was 


necessary  to  strengthen  the  bargaining 
power  of  the  network  affiliates,  thereby 
promoting  localism  and  diversity. 
Although  the  court  in  Fox  Television 
rejected  the  networks  argument  that 
this  justification  was  inconsistent  with 
the  requirements  of  section  202(h).  the 
court  determined  that  the  Commission's 
reliance  on  this  justification  was  invalid 
because  it  did  not  have  sufficient  record 
support.  In  particular,  the  court  held 
that  the  Commission  had  failed  to 
justify  its  departure  from  the  1984 
Multiple  Ownership  Order,  whore  the 
Commission  said  it  "had  no  evidence 
indicating  that  stations  which  are  not 
group-owned  better  respond  to 
community  needs,  or  expend 
proportionately  more  of  their  revenues 
on  local  programming,  "  Nonetheless, 
the  court  held  that  the  Commission   ■ 
could  conceivably  distinguish — as 
incorrect  or  inapplicable  because  of 
changed  circum.stances — its  views  in  the 
1984  Muhiple  Ownership  Order.  The 
court  also  noted  that  the  Commission 
did  advert  to  possible  competitive 
problems  in  the  national  markets  for 
advertising  and  program  production, 
and  that  the  intervenors.  including  th(? 
National  Association  of  Broadcasters 
and  National  Affiliated  Stations 
Alliance,  made  a  plausible  argument 
that  the  national  television  ownership 
rule  furthers  competition  in  the  national 
television  advertising  market, 

14.  Based  on  these  findings,  the  court 
remanded  for  further  consideration  the 
issue  of  whether  to  repeal  or  modify  the 
national  TV  ownership  rule,  holding 
that  "the  probability  that  the 
Commission  will  be  able  to  justify 
retaining  the  Rule  is  sufficiently  high 
that  vacatur  of  the  Rule  is  not 
appropriate,"  The  court  also  held  that 
the  Commission's  decision  to  retain  the 
national  TV  ownership  rule  did  not 
violate  the  First  Amendment, 
reaffirming  that  the  review  of  broadcast 
regulations  under  First  Amendment 
jurisprudence  is  more  deferential  than 
review  of  cable  or  priijt  media 
regulations.  The  court  also  rejected  the 
networks'  claim  that  section  202(h)  does 
not  allow  the  Commission  to  regulate 
broadcast  ownership  in  the  interest  of 
diversity  alone.  The  court  held  that  in 
the  context  of  broadcast  regulation,  the 
public  interest  has  historically 
embraced  both  diversity  and  localism, 
that  protecting  diversity  is  a  permissible 
policy  for  the  agency  to  seek  to  advance, 
and  that  nothing  in  section  202(h) 
indicated  that  Congress  had  departed 
from  that  approach.  The  court  then  held 
that  whatever  the  virtues  may  be  of  a 
free  market  in  television  stations. 
"Congress  may,  in  the  regulation  of 
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broadcasting,  constitutionally  pursue 
values  other  than  efficiency— including 
in  particular  diversity  in  programming, 
for  which  diversity  of  ownership  is 
perhaps  an  aspirational  but  surely  not 
an  irrational  proxy." 

15.  The  court  also,  in  Fox  Television, 
vacated  the  cable/broadcast  cross- 
ownership  rule,  finding  that  the 
Commission  had  faded  to  justif\'  its 
retention  of  the  rule  as  necessarv  to 
safeguard  competition.  In  the  1998 
Biennial  Report,  the  Commission 
attempted  to  iustif>-  the  retention  of  the 
rule  bv  arguing  that  a  cable  operator  that 
also  owns  a  broadcast  station  has  the 
incentive  to  discriminate  against  other 
broadcasters  by;  (1)  Offering  jt)int 
advertising  sales  and  promotions,  and 
[2]  not  carrying,  or  earning  on 
undesirable  channels,  broadcast  signals 
of  competing  stations  The  court  found 
that  the  Commission  had  not  shown  a 
substantial  enough  probability  of 
discrimination  to  deem  reasonable  a 
broad  cross-ownership  rule,  especially 
in  light  of:  (1)  Existing  conduct  rules, 
such  as  must-carry,  ensuring  access  to 
cable  svstems.  and  (2)  competition  from 
DBS  providers,  which  would  make 
discrimination  against  competing 
broadcasters  unprofitable  Further,  the 
court  found  that  the  Commission  had 
failed  to  justify  its  departure  from  a 
1992  Report  and  Order  in  which  it  had 
conc:luded  that  the  rule  was  not 
necessarv  to  prevent  carriage 
discrimination.  The  court  also  found 
that  the  Commission  had  failt>d  to 
justifv  the  rule  based  on  its  diversity 
concerns  Based  on  its  assessment  that 
there  was  little  chance  that  the 
Commission  would  be  able  to  justifv 
retaining  the  cable/broadt;ast-cr(jss- 
ownership  rule,  and  that  the  disruption 
caused  by  vacatur  wcjuld  be 
insubstantial,  the  court  vacated  the  rule. 

IB  With  respect  to  the  standard  of 
review  generally  under  section  202(h). 
the  court  noted,  in  the  context  of 
discussing  the  cable/broadcast  cross- 
ownership  rule,  that  the  Commission 
had  applied  too  lax  a  standard  and  that 
"Ulhe  statute  is  clear  that  a  regulation 
should  be  retained  only  insofar  as  it  is 
necessary  in.  not  merely  consonant 
with,  the  public  interest  "  The 
Commission  petitioned  for  rehearing  as 
to  this  issue,  arguing  that  the  court's 
interpretation  of  the  statutory  language 
would  impose  a  higher  standard  in 
deciding  whether  to  retain  a  rule  thaii 
that  which  applied  to  the  adoption  of 
the  rule  in  the  first  place  On  rehearing, 
the  court  deleted  the  paragraph  in  its 
earlier  opinion  holding  the  Commission 
to  a  higher  "necessary"  standard  in 
biennial  review  proceedings,  finding 
that  the  cable/broadcast  cross- 


ownership  rule  could  not  pass  muster 
even  under  the  more  relaxed 
"consonance"  standard  and  that 
determining  the  applicability  of  a 
stricter  standard  of  review  therefore  was 
not  necessarv.  The  court  decided  to 
leave  "unresolved  precisely  what 
section  202(h)  means  when  it  instructs 
the  Commission  first  to  determine 
whether  a  ruh;  is  necessary  in  the 
public  interest"  but  then  to  repeal  or 
modif\'  the  rule  if  it  is  simply  no  longer 
in  the  public  interest.'  " 

17   In  Sinclair  Broadcast  Group.  Inc. 
V  F(;C.  the  court  reviewed  the 
Commission's  decision  relaxing  the 
local  TV  ownership  rule.  That  rule 
allows  the  combination  of  two 
television  stations  in  the  .same  market  if: 
( 1 )  The  Grade  B  contours  of  the  stations 
do  not  overlap,  or  (2)  (a)  one  of  the 
stations  is  not  among  the  four  highest- 
ranked  stations  in  the  market,  and  (b)  at 
least  eight  independently  owned  and 
operating  full  power  commercial  and 
non  t:ommer(:ial  television  stations,  or 
"voices,"  would  remain  in  that  market 
after  the  combination.  Under  the  rule, 
voices  are  defined  to  include  only 
broadcast  television  stations  in  the 
markt^t.  In  Sinclair,  the  court  held  that 
the  Commission  "adequately  explained 
how  the  [local  TV  ownership  rule! 
furthers  diversity  at  the  local  level  and 
is  ntH:es.sarv  in  the  public  interest' 
under  section  202(h)  of  the  1996  Act," 
The  court  also  upheld  the  local  TV 
ownership  rule  against  a  First 
.\mendment  challenge,  applying  the 
"rational-basis  "  standard  of  review.  The 
court  held  that  there  was  a  rational 
relationship  between  the  Local  TV 
Ownership  Report  and  Order  and  our 
diversity  and  competition  goals.  The 
court  noted  that  choosing  the  number 
eight  and  defining  voices  "are 
quintessentiallv  matters  of  line  drawing 
invoking  the  Commission's  expertise  in 
projecting  market  results,"  and  did  not 
decide  the  issue  of  whether  eight  is  the 
appropriate  numerical  limit.  The  court 
invalidated,  however,  the  Commissions 
definition  of  voices  under  the  rule 
because  it  did  not  adequately  explain  its 
decision  to  include  only  broadcast 
television  stations  as  voices.  The  court 
pointed  out  that  the  definition  was 
inconsistent  with  the  definition  of 
voices  for  the  radio/TV  cross-ownership 
rule,  which  also  considers  major 
newspapers  and  cable  television  to  be 
voices  "The  court  observed  that  "|o|n 
remand,  the  (Commission  conceivably 
may  determine  to  adjust  not  only  the 
definition  of  voices'  but  also  the 
numerical  limit   " 

18.  We  seek  comment  on  the  statutory 
language  of  section  202(h)  of  the  1996 
Act  and  the  court's  interpretations  of 


that  language  in  Fox  Television  and 
Sinclair.  We  specifically  invite 
comment  on  the  standard  we  should 
apply  in  determining  whether  to 
modif\'.  repeal,  or  retain  our  rules  under 
section  202(h)  of  the  1996  Act.  For 
example,  does  the  phrase,  "necessary  in 
the  public  interest,  "  mean  we  must 
repeal  a  rule  unless  we  find  it  to  be 
indispensable?  Or  does  the  phrase  mean 
that  we  can  retain  a  rule  if  we  would  be 
justified  under  the  current 
circumstances  in  adopting  it  in  the  first 
instance  because  the  record  shows  that 
it  serves  the  public  interest?  Or  is  the 
standard  somewhere  in  between?  The 
Commission  argued  in  its  rehearing 
petition  in  Fox  Television  that 
"necessary  in  the  public  interest,  "  when 
viewed  in  the  context  of  the  rest  of  the 
1934  and  1996  Acts,  means  "in  the 
public  interest,"  or  useful  or 
appropriate.  The  very  next  sentence  of 
the  statute  uses  the  term  "no  longer  in 
the  public  interest,"'  thus  appearing  to 
equate  a  rule's  being  "necessary  in  the 
public  interest"  with  its  being  "in  the 
public  interest."  The  Commission 
argued  that  other  provisions  of  the 
Communications  Act  contain  similar 
language  using  the  terms,  "necessary," 
"required,"  and  "necessity.  "  but  those 
provisions  have  been  construed  to 
require  the  Commission  to  demonstrate 
that  the  rules  we  adopt  advance 
legitimate  regulatory  objectives,  not  that 
thev  are  necessary  in  the  sense  of  being 
indispensable.  Others  might  argue, 
however,  that  "necessary  in  the  public 
interest"  connotes  that  a  rule  must  be 
essential  or  indispensable  in  order  for 
us  to  retain  it.  What  light  do  the 
statutory  context  and  other  case  law  cast 
on  the  meaning  of  the  term?  We  invite 
comment  on  any  other  factors  we 
should  Consider  with  respect  to  the 
meaning  of  the  statutory  term 
"necessary  in  the  public  interest"'  as  it 
bears  on  our  review  of  the  ownership 
rules  at  issue  in  this  proceeding. 
19.  In  both  Fox  Television  and 
Sinclair,  the  court,  noting  that  "section 
202(h)  carries  with  it  a  presumption  in 
favor  of  repealing  or  modifying  the 
ownership  rules,'"  faulted  the 
Commission"s  justification  of  its  rules  as 
lacking  supporting  factual  evidence. 
Accordingly,  with  respect  to  the  rules 
under  consideration,  we  strongly 
encourage  commenters  to  provide 
empirical  evidence  to  buttress  their 
assertions.  Our  Media  Ownership 
Working  Group  is  engaged  in  a  number 
of  studies  that  are  intended  to  inform 
the  2002  biennial  review.  These  studies, 
which  will  be  released  separately  for 
comment,  concern  the  following 
subjects:  (1)  Inter-media  substitutability 
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among  local  media  outlets  from  the 
perspective  of  local  advertisers;  (2)  the 
effect  of  broadcast  media  concentration 
on  the  level  of  non-advertising  content 
produced  and  consumed;  (3)  the  status 
of  broadcast  television  in/the 
multichannel  marketplace;  (4)  a 
comparison  of  local  news  quantity  and 
quality  on  network-owned  stations  and 
network  affiliates;  (5)  past  consumer 
substitution  patterns  across  various 
media;  (6)  the  effect  of  common 
oMoierslup  of  same-market  newspapers 
and  television  stations  on  news 
coverage;  (7)  a  survey  of  American 
consumers  regarding  outlets  used  for 
news  and  current  affairs;  (8)  an 
examination  of  program  diversity  on 
prime  time  network  television  between 
1966  and  2002;  (9)  a  survey  of  changes 
in  the  availability  of  media  outlets  over 
time  in  ten  select  cities;  and  (10)  the 
effect  of  local  radio  market 
concentration  on  program  diversity  and 
advertising  prices.  Given  the  importance 
of  this  data  to  the  proceeding,  and  in 
order  to  streamline  the  review  process, 
comments  will  be  due  60  days  after 
Commission  release  of  the  studies;  reply 
comments  will  be  due  90  days  after 
release  of  the  studies.  We  intend  to  use 
the  evidence  collected  in  the  studies,  as 
well  as  the  comments,  to  guide  and 
support  our  decisions  in  this 
proceeding. 

20.  The  First  Amendment.  Any  media 
ownership  rules  we  ultimately  adopt  in 
this  proceeding  must  be  consistent  not 
only  with  the  legal  standard  of  section 
202(h),  but  also  with  the  First 
Amendment  rights  of  the  affected  media 
companies  and  of  consumers.  The  Fox 
Television  and  Sinclair  cases  recently 
applied  the  rational-basis  standard  to 
broadcast  ownership  rules.  The  court 
held  in  Fox  Television  that  the 
Commission's  decision  to  retain  the 
national  TV  ownership  rule  did  not 
violate  the  First  Amendment,  and  it 
held  in  Sinclair  that  the  local  TV 
ownership  rule  complies  with  the  First 
Amendment.  The  court  reaffirmed  in 
both  cases  that  the  rational-basis 
standard  of  First  Amendment  scrutiny  is 
applicable  to  broadcast  television  rather 
than  the  higher  intermediate  scrutiny 
applicable  to  cable  operators  or  the 
strict  scrutiny  applicable  to  print  media. 
As  the  court  noted  in  Sinclair,  there  is 
no  unabridgeable  First  Amendment 
right  to  hold  a  broadcast  license  when 

a  would-be  broadcaster  does  not  satisfy 
the  public  interest  by  meeting  the 
Commission  criteria  for  licensing, 
including  ownership  limitations. 

21.  In  general,  ownership  limits  on 
cable  operators  have  been  subject  to  the 
O'Brien,  or  intermediate  scrutiny,  test. 
Under  this  standard,  government 


regulation  of  speech  will  be  upheld  only 
if:  (1)  It  furthers  an  important  or 
substantial  governmental  interest;  (2) 
the  government  interest  is  unrelated  to 
the  suppression  of  free  expression;  and 
(3)  the  incidental  restriction  on  alleged 
First  Amendment  freedoms  is  no  greater 
than  is  essential  to  the  furtherance  of 
that  interest.  The  Supreme  Court  has 
determined  that  "promoting  the 
widespread  dissemination  of 
information  from  a  multiplicity  of 
sources"  is  a  government  interest  that  is 
not  only  important,  but  is  of  the 
"highest  order"  and  is  uiuelated  to  the 
su|>pression  of  free  speech. 

22.  Courts  have  consistently  applied 
the  rational-basis  test  when  faced  with 
First  Amendment  challenges  to 
Conunission  ownership  restrictions  on 
broadcast  media.  This  is  true  even  when 
the  ownership  regulation  effectively 
limits  what  a  non-broadcast  media  firm, 
such  as  a  newspaper  or  a  cable 
company,  can  own.  In  other  words, 
when  the  rule  prevents  a  newspaper 
from  owrning  an  in-market  radio  station. 
the  courts  do  not  apply  the  strict 
scrutiny  test  applicable  to  newspapers 
as  newspapers,  but  rather  the  rational- 
basis  test  used  for  evaluating  broadcast 
regulations.  We  will  explore  a  variety  of 
options  for  a  new  media  ownership 
framework.  We  seek  comment  on  the 
standard  of  review  that  would  apply  to 
these  options. 

in.  The  Modem  Media  Marketplace 

23.  Section  202(h)  requires  the 
Commission  to  consider  whether  any  of 
its  owTiership  rules  are  "necessary  in 
the  public  interest  as  a  result  of 
competition."  As  noted,  the  Fox 
Television  court  faulted  the 
Commission  for  failing  to  provide  any 
analysis  of  the  state  of  competition  in 
the  television  industry  to  justify  its 
retention  of  the  national  TV  ownership 
rule.  Therefore,  oiu"  evaluation  of  the 
broadcast  ownership  rules  must  take 
into  account  the  current  status  of 
competition  in  the  media  marketplace. 
Throughout  this  proceeding,  we  seek 
comment  on  how  changes  and 
developments  in  the  media  marketplace 
affect  our  analysis  and  decision  making. 
For  example,  in  section  IV  we  explore 
the  definition  of  the  product  market  and 
seek  comment  on  whether  the 
proliferation  of  programming  outlets 
and  services  requires  the  Commission  to 
redefine  the  product  market  to  include 
media  other  than  broadcasting.  The  data 
provides  a  brief  overview  of  the  number 
of  outlets  and  potential  competitors  in 
the  video,  audio,  and  newspaper 
industries.  We  seek  comment  on  the 
significance  of  this  data  to  our  biennial 
review  of  the  ownership  rules  as  well  as 


any  other  competiti\  e  data  that  would 
be  useful  to  our  analysis. 

24.  Video.  There  are  currently  over 
106  million  TV  households  in  the  U.S. 
served  by  a  variety  of  video  outlets. 
Over-the-air  outlets  include:  1.331 
commercial  TV  stations  (752  UHF.  579 
VHF);  381  non-commercial,  educational 
TV  stations  (254  UHF.  127  VHF):  554 
Class  A  TV  stations  (451  UHF.  103 
VHF):  and,  over  2,100  other  low-power 
TV  stations.  Over  sixty  percent  of 
commercial  TV  stations  are  affiliated 
with  one  of  the  top  four  networks  (ABC, 
CBS,  Fox  and  NBC).  Another  19  percent 
are  affiliated  with  the  smaller  national 
networks:  United  Paramount  (UPN). 
Warner  Brothers  (WB).  and  Paxson 
Network.  The  remaining  commercial 
stations  are  affiliated  with  other  smaller 
networks  or  eire  independents. 

25.  Cable  TV  is  available  to  the  vast 
majority  of  TV  households  in  the  U.S. 
There  are  69  million  households  that 
subscribe  to  cable.  There  are  over  230 
national  cable  programming  networks 
and  more  than  50  regional  networks 
Many  cable  systems  offer  access 
channels  for  public  affairs,  educational 
and  governmental  (  "PEG") 
programming  and  a  few  offer  local  cable 
news,  educational  and  public  affairs 
programming.  Direct  broadcast  satellite 
("DBS"')  is  available  nationwide  and  has 
over  18  million  subscribers.  In  addition 
to  the  national  cable  programming 
networks,  DBS  offers  regional  sports 
networks.  DBS  may  also  retransmit  the 
signals  of  local  and  network  affiliate 
television  stations  to  subscribers  in  their 
local  markets.  DBS  is  also  required  to 
reserve  not  less  than  4  percent  of  its 
channel  capacity  exclusively  for 
noncommercial  programming  of  an 
educational  or  informational  nature. 
Other  Multi-channel  Video  Program 
Distributors  ("MVFDs")  include: 
satellite  master  antenna  systems 
(SMATV),  with  1.5  million  subscribers: 
home  satellite  dishes,  which  serve  about 
1  million  homes;  and  multipoint 
distribution  service  (MDS),  with  about 
700,000  subscribers. 

26.  Audio.  Over  13.260  radio  stations 
are  currently  on  the  air  (4.811  AM. 
6,147  commercial  FM  and  2.303 
educational  FM).  The  average  radio 
market  has  23  commercial  stations.  Of 
the  285  Arbitron  radio  markets,  almost 
one-half  of  the  markets  are  ser\ed  by 
more  than  20  stations  and  90%  of  the 
markets  are  served  by  more  than  1 0 
stations.  In  addition  to  broadcast  radio, 
audio  music,  talk,  and  news  channels 
are  provided  by  many  cable  and  DBS 
operators.  Two  Digital  Audio  Radio 
Service  ("DARS")  systems  with  over 
140,000  subscribers  offer  almost  100 
audio  channels  nationwide  using 
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satellite  transmission.  Even  more  audio 
channels  are  available  through  internet 
streaming. 

27  Xfwspapf^rs.  In  2001.  there  were 
1.468  dailv  newspapers  in  the  U.S.  The 
total  circulation  for  those  newspapers 
was  about  56  million  There  were  also 
about  7.700  weekly  newspapers  with  a 
combined  circulation  of  about  71 
million.  Sundav  newspaper  circulation 
collectively  reaches  over  59  million  per 
week.  Many  of  these  newspapers  are 
available  over  the  Internet. 

28.  Internet  and  other  media.  Almost 
60%  of  the  U.S  population  has  Internet 
access  at  home.  Over  40  million 
residential  Web  users  have  accessed 
streaming  video.  Also,  about  90%  of 
households  have  at  least  one  VCR  and 
more  than  one-half  of  those  own  at  least 
two  VCRs.  Over  14  million  homes  have 
DVD  plavers.  Personal  Video  Recorders 
("PVR  •)  sales  have  reached  500.000 
since  thev  were  introduced  two  years 
ago. 

IV.  Policy  Goals 

29.  Each  of  the  rules  under  review  in 
this  proceeding  seeks  to  further  one  or 
more  of  three  important  public:  interest 
goals — diversity,  competition  and 
localism.  The  Commission  long  has 
embraced  these  values  as  the  foundation 
of  its  ownership  rules  and  policies.  In 
this  proceeding  the  Commission  seeks 
to;  (1)  Define  more  precisely  the 
Commissions  policy  goals;  (2) 
determine  how  to  best  promote  these 
goals  in  todav's  media  market  consistent 
with  our  statutory  mandate;  (.3)  establish 
the  best  measure  for  diversity, 
competition,  and  localism:  and  (4) 
establish  a  balancing  test  to  prioritize 
the  goals  if  tension  exists  between  them. 

30.  The  courts  have  recognized  the 
Commission's  legitimate  interest  in 
promoting  these  policy  goals  through 
ownership  limits  Media  ownership  ma\ 
be  limited  in  order  to  promote  the  First 
Amendment  interests  of  consumers  of 
the  electronic  media  and  to  promote 
diversitv  and  competition.  The  Court 
has  upheld  the  Commission's 
predominant  reliance  on  the  diversity 
rationale  to  support  its  newspaper/ 
broadcast  cross-ownership  policies.  In 
Sinclair,  the  Court  of  Appeals  noted  that 
ownership  limits  encourage  diversity  in 
the  ownership  of  broadcast  stations, 
which  can  in  turn  encourage  a  diversity 
of  viewpoints  in  the  material  presented 
over  the  airwaves.  The  court  added  that 
diversitv  of  ownership  as  a  means  to 
achieving  viewpoint  diversity  has  been 
found  to  serve  a  legitimate  government 
interest,  and  has.  in  the  past,  been 
upheld  under  rational  basis  review.  The 
interests  that  government  may  promote 
through  content  neutral  rules  also 


include  competition — both  the 
promotion  of  competition  and  the 
prevention  of  anti-competitive  practices 
and  results. 

31.  Section  202(h)  requires  the 
Commission  to  determine  whether  its 
ownership  rules  remain  necessary  in  the 
public  interest  as  a  result  of 
competition.  Therefore,  we  must  first 
determine  whether  the  marketplace 
provides  a  sufficient  level  of 
competition  to  protect  and  advance  our 
policy  goals.  If  not.  we  must  determine 
whether  the  existing  rules  or  revisions 
to  those  rules  are  required  to  protect  and 
advance  diversity,  competition,  and 
localism  in  the  media  marketplace. 

32  The  following  paragraphs  briefly 
discuss  the  (Commission's  policy  goals 
and  invite  c;omment  on  each.  We 
welcome  the  submission  of  any  relevant 
empirical  studies  for  quantifying 
benefits  and  harms,  as  well  as 
comments  based  on  well-established 
economic  thet)ry  and  empirical 
evidence.  In  that  regard,  we  are 
especiallv  interested  in  receiving 
comments  that  provide  not  only  the 
theoretical  justifications  for  adopting  a 
particular  regulatory  framework,  but 
also  empirical  data  on  the  effect  that 
competition  and  consolidation  in  the 
media  industry  have  on  our  policy 
goals. 

A.  Diversity 

33.  Diversitv  is  one  of  the  guiding 
principles  of  the  Commission's  multiple 
ownt^rship  rules.  It  advances  the  values 
of  the  First  Amendment,  which,  as  the 
Supreme  Court  .stated,  "rests  on  the 
assumption  that  the  widest  possible 
dissemination  of  information  from 
diverse  and  antagonistic  sources  is 
essential  to  the  welfare  of  the  public.  " 
The  Commission  has  elaborated  on  the 
Supreme  Court's  view,  positing  that 
the  greater  the  diversity  of  ownership 
in  a  particular  area,  the  less  chance 
there  is  that  a  single  person  or  group  can 
have  an  inordinate  effect,  in  a  political, 
editorial,  or  similar  programming  sense, 
on  public  opinion  at  the  regional  level." 

34  The  Commission  has  considered 
four  aspects  of  diversity:  viewpoint 
diversity,  outlet  diversity,  source 
diversity,  and  program  diversity. 
Viewpoint  diversity  ensures  that  the 
public  has  access  to  "a  wide  range  of 
diverse  and  antagonistic  opinions  and 
interpretations."  It  attempts  to  increase 
the  diversitv  of  viewpoints  ultimately 
received  by  the  public  by  providing 
opportunities  for  varied  groups,  entities 
and  individuals  to  participate  in  the 
different  phases  of  the  broadcast 
industry.  Outlet  diversity  is  the  control 
of  media  outlets  by  a  variety  of 
independent  owners.  Source  diversity 


ensures  that  the  public  has  access  to 
information  and  programming  from 
multiple  content  providers,  while 
program  diversity  refers  to  a  variety  of 
programming  formats  and  content.  Each 
of  these  components  of  diversity  is 
described. 

35.  Viewpoint  Diversity.  Viewpoint 
diversity  has  been  the  touchstone  of  the 
Commission's  ownership  rules  cmd 
policies.  We  remain  fully  committed  to 
preserving  citizens"  access  to  a  diversity 
of  viewpoints  through  the  media.  The 
Supreme  Court  has  stated  that  "it  has 
long  been  a  basic  tenet  of  national 
communications  policy  that  the  widest 
possible  dissemination  of  information 
from  diverse  and  antagonistic  sources  is 
essential  to  the  welfare  of  the  public." 
The  diversity  of  viewpoints,  by 
promoting  an  informed  citizenry,  is 
essential  to  a  well-functioning 
democracy.  The  principal  means  by 
which  the  Commission  has  fostered 
diversity  of  viewpoints  is  through  the 
imposition  of  ownership  restrictions.  In 
Sinclair,  the  Court  of  Appeals  noted  that 
ownership  limits  encourage  diversity  in 
the  ownership  of  broadcast  stations, 
which  can  in  turn  encourage  a  diversity 
of  viewpoints  in  the  material  presented 
over  the  airwaves.  The  court  added  that 
diversity  of  ownership  as  a  means  to 
achieving  viewpoint  diversity  has  been 
found  to  serve  a  legitimate  government 
interest,  and  has,  in  the  past,  been 
upheld  under  rational-basis  review. 

36.  Outlet  Diversity.  The  control  of 
media  outlets  by  a  variety  of 
independent  owners  is  referred  to  as 

"outlet  diversity."  Outlet  diversity 
ensures  that  the  public  has  access  to 
multiple,  independently-owned 
distribution  channels  (e.g.,  radio, 
broadcast  television,  and  newspapers) 
from  which  it  can  access  information 
and  programming.  We  have  long 
assumed  that  diffusing  ownership  of 
outlets  promotes  a  wide  array  of 
viewpoints.  Thus  outlet  diversity  was  a 
key  mechanism  for  promoting 
viewpoint  diversity.  In  attempting  to 
foster  viewpoint  diversity  through 
structural  regulation,  our  content- 
neutral  method  does  not  seek  to 
evaluate  the  substance  of  any  station's 
editorial  decisions.  Indeed,  a  major 
benefit  of  content-neutral  structural 
regulation  is  that  we  avoid  making 
inescapably  subjective  judgments  about 
editorial  decisions,  viewpoints  and 
content.  Rather,  we  attempt  only  to 
preserve  a  sufficient  number  of 
independently  owned  outlets  to 
increase  the  likelihood  that  independent 
viewpoints  will  be  available  in  local 
markets.  The  Supreme  Court  has  upheld 
the  Commission's  judgment  that 
diversification  of  ownership  enhances 
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the  possibility  of  achieving  greater 
diversity  of  viewpoints. 

37.  Source  Diversity.  A  related 
concept  is  "source  diversity,"  which 
refers  to  the  availability  of  content  to 
consumers  from  a  variety  of  content 
producers.  Source  diversity  ensures  that 
the  public  has  access  to  information  and 
programming  from  multiple  content 
providers  and  producers.  A  wide  array 
of  content  producers  can  contribute 
both  to  viewpoint  diversity  (particularly 
where  the  content  is  news  and  public 
affairs  programming)  and  program 
diversity.  A  number  of  govermnent 
efforts,  both  past  and  present,  have  been 
aimed  at  promoting  source  diversity  on 
mass  media  distribution  platforms.  Our 
efforts  centered  initially  on  broadcast 
television,  but  have  broadened  in  scope 
more  recently  to  focus  on  MVPDs  such 
as  cable  operators  and  DBS  service. 

38.  Program  Diversity.  Program 
diversity  refers  to  a  variety  of 
programming  formats  and  content. 
Examples  of  program  categories  include 
formats  such  as  dramas,  situation 
comedies,  reality  television  shows,  and 
newsmagazines,  as  well  as  content,  such 
as  health,  nature,  foreign  language/ 
ethnic,  and  cooking.  In  1960,  when 
broadcast  television  was  a  more 
dominant  mass  communications 
medium  in  this  country,  we  sought  to 
promote  program  diversity  through 
direct  means.  See,  e.g..  Report  and 
Statement  of  Policy  Re:  Conunission  en 
banc  Programming  Inquiry  ("1960 
Programming  Policy  Statement"),  44 
F.C.C.  2303  (1960). 

39.  More  than  twenty  years  later,  the 
Commission  has  indicated  that  markets 
may  serve  Americans'  demand  for 
diverse  programming  more  effectively 
than  government  regidation.  In  the  Dual 
Network  Order  (66  FR  32242,  June  14, 
2001),  the  Commission  allowed 
common  ownership  of  a  major  broadcast 
network  and  an  emerging  broadcast 
network  in  part  because  "if  two 
networks  are  owned  by  a  single  entity, 
the  entity  has  an  incentive  to  attract  an 
array  of  viewers  with  differing  interests 
to  produce  the  largest  combined 
audience  for  the  overall  enterprise.  This 
allows  for  the  major  network  to  pursue 
programming  suitable  to  mass  tastes, 
with  the  smaller  network  programming 
to  minority  and  niche  tastes." 

40.  Diversity  Issues  for  Comment.  We 
seek  cotmnent  on  several  aspects  of 
diversity,  including  how  the  specific 
terms  should  be  defined.  The  airing  of 
news  and  public  affairs  programming 
has  traditionally  been  the  focus  of 
viewpoint  diversity.  We  seek  comment 
on  whether  we  should  consider  non- 
traditional  news  programming  as 
contributing  to  viewpoint  diversity.  For 


example,  do  "magazine  shows"  such  as 
Sixty  Minutes  and  "talk  shows"  such  as 
Hardball  contribute  to  viewpoint 
diversity  as  much  as  (or  less  or  more 
than)  straightforward  news  broadcasts? 

41.  Viewpoint  diversity  has  been  a 
central  policy  objective  of  the 
Commission's  ownership  rules.  We  seek 
comment  on  whether  viewpoint 
diversity  should  continue  to  be  a 
primary  goal  of  the  Commission's 
decision-making.  The  Commission  has 
not  viewed  source  and  outlet  diversity 
as  policy  goals  in  and  of  themselves,  but 
as  proxies  for  viewpoint  diversity. 
Should  the  Commission  continue  to  use 
source  and  outlet  diversity  as  proxies  to 
protect  and  advance  viewpoint 
diversity?  Or  should  each  type  of 
diversity  be  an  explicit  goal  of  the 
Commission's  policymaking?  Parties 
advocating  that  source  and/or  outlet 
diversity  should  be  a  goal  of 
Commission  ownership  policies  should 
address  how  priorities  would  be  set 
among  these  types  of  diversity. 

42.  Once  we  define  our  diversity  goal, 
we  must  then  ask  whether  the 
marketplace  will  protect  and  advance 
diversity  without  regulatory 
requirements.  As  set  forth  in  section  III. 
the  current  media  marketplace  appears 
robust  in  terms  of  the  aggregate  number 
of  media  outlets.  Consumers  generally 
have  access  to  news,  public  affairs,  and 
entertainment  programming  from  a 
variety  of  media  outlets — broadcast, 
cable,  satellite,  newspapers  and  the 
Internet.  What  has  been  the  effect  of  this 
proliferation  of  new  media  outlets  on 
the  Commission's  diversity  goals?  What 
effects,  if  any,  do  these  outlets  have  on 
our  objective  of  promoting  diversity  and 
the  means  by  which  we  can  best  achieve 
those  goals?  How  should  these  or  other 
outlets  be  considered  for  the  purposes  of 
analyzing  viewpoint  diversity?  Are 
there  unique  attributes  of  broadcasting 
that  should  lead  us  to  define  and 
measure  diversity  without  reference  to 
other  media?  Commenters  should 
provide  empirical  data  on  consumer 
substitutability  among  the  various 
media  outlets  or  programs. 

43.  In  considering  these  questions,  we 
are  particularly  interested  in  the  actual 
experience  of  the  media  industry.  Has 
consolidation  in  local  markets  led  to 
less  or  greater  diversity?  Commenters 
are  encouraged  to  submit  empirical  data 
and  analysis  demonstrating  both  the 
change  (either  decrease  or  increase)  in 
diversity  levels  and  the  causal  link,  as 
opposed  to  mere  correlation,  between 
those  changes  and  greater  consolidation 
in  local  markets.  Evidence  comparing 
the  levels  of  diversity  in  local 
conununities  with  different  levels  of 


media  concentration  would  be 
especiallv  useful. 

44.  If  the  market  alone  does  not  satisfy- 
the  Commission's  goal  of  protecting  and 
advancing  viewpoint  diversity,  we  must 
then  consider  the  appropriate  regulatory 
framework  for  achieving  that  goal. 
Traditionally,  the  Commission  has 
focused  on  the  number  of  independent 
owners  on  the  theory  that  a  larger 
number  of  owners  would  help  provide 
greater  viewpoint  diversity.  Commission 
policy  presumes  that  multiple  owners 
are  more  likely  to  provide  "divergent 
viewpoints  on  controversial  issues," 
which  the  Commission  has  stated  is 
"essential  to  democracy.  "  Rules  and 
Policies  Concerning  Multiple 
Ownership  of  Radio  Broadcast  Stations 
in  Local  Markets,  MM  01-317.  STRM. 
(66  FR  63986.  December  11.  2001)."  We 
invite  comment  as  to  this  policy. 
Although  courts  have  affirmed  the 
Commission's  ability  to  limit  ownership 
in  pursuit  of  a  diversity  of  viewpoints, 
they  recently  have  required  that  we 
demonstrate  a  close  connection  between 
the  ownership  rules  and  diversity. 
Therefore,  we  must  examine  whether 
ownership  limits  are  in  fact  necessary  to 
promote  diversity  in  the  media.  If  we 
are  to  maintain  ownership  limits 
predicated  on  preserving  diversity,  we 
must  inquire  into  whether  our 
traditional  theor\'  of  diffused  ownership 
policy  is  in  fact  more  likely  to  preser\'e 
diversity  than  a  policy  that  relies  on 
market  forces  or  other  measures  to  foster 

diversitv. 

45.  If  the  Commission  continues  to 
rely  on  an  independent  voice  test  as  a 
measure  for  ensuring  the  appropriate 
level  of  diversity,  what  media  outlets  or 
programming  services  should  be 
included  in  the  independent  voice  test? 
For  example,  should  we  include  cable 
or  DBS?  Should  commonly-owned 
media  outlets  be  considered  a  single 
media  '"voice"  in  evaluating  diversity? 
Should  cable  television  count  as  one 
voice  because  the  cable  operator 
exercises  editorial  control  over  the 
content  that  is  distributed  over  that 
platform?  Or  should  the  Commission 
look  to  the  number  of  independent 
programming  entities  as  separate  and 
distinct  voices? 

46.  What  other  measures  of  diversity, 
quantitative  or  qualitative,  should  we 
consider,  and  what  tools  do  we  have  to 
measure  diversity  with  a  reasonable 
degree  of  accuracy?  Are  audience 
demographics  an  appropriate  measure 
of  diversity?  Is  competition  an 
appropriate  proxy  for  diversity,  such 
that  the  presence  of  a  competitive  local 
market  will  assuage  our  concerns  about 
diversity?  Should  we  take  ratings  figures 
or  other  measures  of  consumer  usage 
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into  account  in  measuring  diversity,  and 
if  so.  how'  In  considering  the  various 
potential  ways  to  measure  diversity,  we 
seek  comment  on  how  their  use 
comports  with  the  values  and  principles 
embodied  in  the  First  Amendment. 

47.  We  also  must  consider  the 
appropriate  geographic  area  over  which 
to  measure  diversity.  Although  radio 
ownership  restrictions  are  limited  to  the 
local  market,  television  ownership  is 
restricted  both  on  the  local  level  and 
nationally.  Does  the  appropriate 
geographic  area  for  measuring  diversity 
differ  based  on  whether  the 
programming  is  local  or  national  in 
nature?  Should  the  appropriate 
geographic  area  for  measuring  diversity 
be  the  same  as  the  relevant  geographic 
market  for  competition  purposes? 

48.  We  also  seek  comment  on  whether 
the  level  of  diversity  that  the  public 
enjoys  varies  among  different 
demographic  or  income  groups. 
Although  access  to  broadcasting 
services  is  available  to  all  individuals  in 
a  community  with  the  appropriate 
receiving  equipment,  access  to  other 
forms  of  media  typically  requires  the 
user  to  incur  a  recurring  charge, 
generally  in  the  form  of  a  subscription 
fee.  Does  this  or  any  other  differences 
between  broadcasting  and  other  media 
reduce  the  level  of  diversity  that  certain 
demographic  or  income  groups  enjoy? 
Does  the  fact  that  86%  of  American 
households  pay  for  television  impact 
this  analysis?  What  is  the  e.xtent  of  any 
disparity  in  access  to  diversity,  and  how 
should  we  factor  in  that  disparity  in  our 
diversity  analysis' 

49.  Would  one  or  more  kinds  of 
diversity  be  better  promoted  by 
alternatives  to  structural  regulation, 
such  as  behavioral  requirements?  We 
invite  comment  on  whether  we  should 
promulgate  behavioral  regulations. 
What,  if  any.  behavioral  requirements 
should  be  imposed  and  how  should 
they  be  administered?  How  is  diversity 
served,  if  at  all.  by  existing  behavioral 
rules  such  as  those  that  require 
broadcasters  to  provide  political 
candidates  access  to  their  facilities 
under  certain  conditions,  or  those  that 
require  cable  systems  to  set  aside 
channel  capacity  for  certain  uses  [e.g., 
PEG.  leased  access)?  What  kind  of 
programs  and  content  contribute  to 
viewpoint  diversity? 

50.  In  addition  to  seeking  to  foster  the 
policy  goals  discussed,  the  Cxjmmission 
has  historically  used  the  ownership 
rules  to  foster  ownership  by  diverse 
groups,  such  as  minorities,  women  and 
small  businesses.  In  the  context  of  this 
comprehensive  review  of  our  ownership 
rules,  we  invite  comment  on  whether 
we  should  consider  such  diverse 


ownership  as  a  goal  in  this  proceeding. 
If  so,  how  should  we  accommodate  or 
seek  to  foster  that  goal?  In  addition,  we 
invite  comment  as  to  our  legal  authority 
to  adopt  measures  to  foster  that  goal. 

B  Competition 

.51.  Competition  is  the  second 
principle  underlying  the  Commission's 
local  ownership  rules  and  policies.  In 
this  proceeding,  we  seek  to:  (1)  Define 
the  Commission's  competition  policy 
goal;  (2)  determine  whether  the  market 
alone  can  achieve  that  goal;  and  if  not. 
(3)  establish  the  appropriate  regulatory 
framework  to  protect  and  advance  a 
competitive  media  market. 

52.  We  must  first  consider  the 
(Commission's  underlying  policy 
objectives  in  examining  competition. 
The  Commission  has  relied  on  the 
principle  that  competitive  markets  best 
serve  the  public  because  such  markets 
generallv  result  in  lower  prices,  higher 
output,  more  choices  for  buyers,  and 
more  technological  progress  than 
markets  that  are  less  competitive.  In 
general,  the  intensity  of  competition  in 
a  given  market  is  directly  related  to  the 
number  of  independent  firms  that 
compete  for  the  patronage  of  consumers. 
We  seek  comment  on  how  the 
Commission  should  define  our 
competition  policy  goal.  In  addition  to 
the  diversity  component  of  our  public 
intere.st  analysis,  should  the 
Commission  spec:ifically  analyze  the 
competitive  nature  of  the  market?  Or 
should  we  rely  on  the  diversity 
component  of  our  analysis  such  that  a 

c  ertain  level  of  diversity  would  alleviate 
our  competition  concerns?  Additionally, 
as  discussed,  we  seek  comment  on  the 
various  types  of  competition  (i.e.. 
competition  for  viewers/listeners  or 
advertisers)  and  the  appropriate 
standards  and  measures  to  be  used. 

53.  Once  we  define  our  competition 
policy  goal,  we  must  then  determine 
whether  the  market  will  protect  and 
advance  competition  without  regulatory 
re<^uirements.  As  .set  forth  in  section  HI. 
the  current  media  market  appears  robust 
in  terms  of  the  aggregate  number  of 
outlets.  Today,  broadcasters  operate  in 
an  increasingly  crowded  and  dynamic 
media  market.  During  the  past  twenty 
years,  the  broadcast  television  industry 
has  faced  increasing  competition  both 
from  additional  television  stations  and 
from  other  vide(;  delivery  systems.  The 
number  of  full-power  television  stations 
has  increased  68%  since  1980.  from 
1,000  to  almost  1,700,  and  the  number 
of  broadcast  networks  has  grown  from 
three  to  seven.  During  that  same  period, 
there  has  been  an  enormous  increase  in 
the  supply  of  non-broadcast  video 
programming  available  to  Americans. 


Cable  television  and  DBS  carry  dozens, 
and  often  hundreds,  of  channels  and 
have  taken  significant  market  share  from 
broadcast  TV  stations.  Furthermore, 
Americans  have  demonstrated  an 
increased  willingness  to  pay  for 
information  and  programming.  Cable 
television  and  other  MVPDs.  including 
DBS,  have  reached  an  86.4% 
penetration  rate  in  American  homes. 

54.  What  has  been  the  effect  of  this 
proliferation  of  new  media  outlets  on 
the  Commission's  competition  goals? 
What  effects,  if  any,  do  these  outlets 
have  on  our  objective  to  promote 
competition  and  the  means  by  which  we 
can  best  achieve  this  goal?  How  should 
these  and  other  outlets  be  considered  for 
the  purposes  of  analyzing  competition? 
Are  there  unique  attributes  of 
broadcasting  that  should  lead  us  to 
define  and  measure  competition 
without  reference  to  other  media? 

55.  If  the  market  alone  does  not  satisfy 
the  Commission's  goal  of  protecting  and 
advancing  competition,  we  must  then 
consider  the  appropriate  regulatory 
framework  for  achieving  that  goal.  The 
Commission  has  traditionally  relied  on 
structural  ownership  rules,  which  focus 
on  the  number  of  independent  owners, 
on  the  theory  that  a  larger  number  of 
owners  would  enhance  competition. 
While  our  local  ownership  rules  were 
based  largely  on  preserving  viewpoint 
diversity,  the  Commission  also  found 
that  these  rules  would  serve  the  public 
interest  by  preventing  broadcasters  from 
"dominatlingl  television  and  radio 
markets  and  wielding  power  to  the 
detriment  of  small  owners,  advertisers, 
and  the  public  interest.  "  Are  structural 
ownership  limits  the  best  means  to 
promote  competition  in  the  media?  If 
we  are  to  maintain  ownership  limits 
predicated  on  preserving  competition,  is 
our  traditional  theory  of  diffused 
ownership  policy  more  likely  to 
preserve  competition  than  a  policy  that 
relies  on  market  forces  or  other 
measures  to  foster  competition? 

56.  If  we  determine  that  a  competition 
analysis  is  necessary,  we  must  define 
the  relevant  product  and  geographic 
markets  in  which  broadcast  TV  and 
radio  stations  compete,  as  well  as  the 
market  share  of  the  participants  within 
the  relevant  market,  and  then  weigh  the 
benefits  of  consolidation  against  the 
harms  to  consumers.  For  example, 
although  ownership  consolidation  can 
produce  efficiencies  that  result  in 
stronger  stations  and  improved  services 
to  the  public,  excessive  concentration 
may  reduce  competition  for  viewers/ 
listeners  and  lessen  incentives  to 
innovate  and  improve  services  to  the 
public. 
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57.  We  must  first  determine  the 
relevant  product  markets.  Generally, 
broadcast  stations  compete  to  attract 
viewers/listeners  and  advertising 
dollars,  and  they  compete  as  buyers  of 
programming.  In  past  examinations  of 
our  ownership  rules,  we  have  focused 
on  the  program  delivery  market,  the 
advertising  market,  and  the  program 
production  market.  These  individual 
product  markets  vary  in  significance 
depending  upon  the  particular  rule 
under  examination.  In  addition,  these 
product  markets  are  interrelated,  since 
advertising  revenue  is  often  used  to 
finance  program  acquisition,  which  in 
turn  helps  to  attract  viewers/listeners, 
which  then  enables  media  owners  to 
charge  advertisers.  We  have  not, 
however,  resolved  the  issue  of  the 
relative  weights  we  should  accord  each 
of  these  product  markets  for  purposes  of 
our  competition  analysis.  We  seek 
comment  on  whether  our  competition 
analysis  should  focus  on  competition 
for  advertising  revenue,  competition  for 
viewers/listeners,  a  combination  of  the 
two,  competition  for  programming,  or 
some  other  factor. 

58.  We  first  address  the  delivered 
programming  market.  Viewers/listeners 
seeking  delivered  programming  may 
choose  among  various  providers, 
including  broadcasters,  cable  systems. 
DBS,  and  DARS.  Viewers/listeners, 
however,  may  also  obtain  programming 
from  videos,  DVDs,  CDs,  and  the 
Internet.  Viewers/listeners  may  also 
attend  movie  theaters,  stage  theaters, 
and  music  concerts.  While  the 
Commission  previously  concluded  that 
delivered  video  programming  could  be 
a  relevant  market,  we  seek  conmient  on 
whether  the  relevant  market  should  be 
broader.  The  answer  depends  on  the 
degree  of  substitutability  between 
delivered  programming  and  these  other 
options.  Do  viewers/listeners  consider 
these  other  options  to  be  good 
substitutes  for  delivered  programming? 
Commenters  are  encouraged  to  produce 
studies  and  empirical  data  to  support 
their  views  regarding  the  relevant 
product  market.  If  delivered 
programming  is  the  relevant  product 
market,  should  we  measure  market 
concentration  by  using  the  number  of 
separately  owned  outlets,  or  some  other 
metric?  If  the  relevant  product  market  is 
broader  than  delivered  programming, 
how  should  we  measure  market 
concentration? 

59.  Next,  we  address  the  advertising 
market.  As  the  steward  of  the 
Commimications  Act,  the  Commission 
is  charged  with  evaluating  the  potential 
benefits  and  harms  to  the  viewing  and 
listening  public,  not  to  advertisers.  We 
first  seek  comment  on  whether  our 


authority  under  the  Communications 
Act  justifies  our  basing  broadcast 
ownership  regulation  on  the  level  of 
competition  in  the  advertising  market. 
We  also  seek  comment  on  whether,  as 
a  policy  matter,  the  Commission  should 
be  concerned  with  advertising  rates,  or 
whether  competition  concerns  in 
advertising  markets  are  more 
appropriately  governed  by  the  antitrust 
agencies.  What  precisely  are  the  harms 
viewers  and  listeners  would  suffer  if 
advertising  prices  were  to  rise  as  a  result 
of  more  concentrated  media  markets, 
and  what  empirical  evidence  of  these 
harms  is  available? 

60.  The  vast  majority  of  American 
households  now  pay  for  information 
and  programming  by  subscribing  to 
cable  television  or  satellite  services. 
Does  this  change  in  consumer  viewing 
habits  suggest  that  the  advertising 
market  may  not  be  the  best  product 
market  to  analyze  because  we  do  not 
capture  this  factor  as  part  of  the 
competitive  analysis?  For  instance, 
people  who  subscribe  to  DBS  often 
watch  non-broadcast  channels.  By 
reducing  viewership  of  local  broadcast 
channels,  non-broadcast  channels  may 
reduce  advertising  revenues  flowing  to 
local  television  stations.  How  can  we 
capture  the  impact  of  a  rule  change  on 
viewers  if  we  are  using  a  product 
definition  (e.g.  advertising)  that  does  not 
account  for  these-viewers/listeners.  A 
recent  study  indicated  that  Internet 
users  spend  approximately  25%  less 
time  watching  television  stations  than 
non-Internet  users.  This  phenomenon 
suggests  that  the  Internet  may  compete 
with  television  for  viewers,  which  could 
reduce  advertising  revenues  for  both 
broadcast  and  non-broadcast  channels. 
Competitive  developments  such  as  these 
are  not  reflected  in  past  Commission 
evaluations  of  the  advertising  market, 
yet  they  may  have  a  meaningful  effect 
on  broadcasters'  ability  to  compete  in 
today's  media  market.  We  seek 
comment  on  how  trends  such  as  these 
should  impact  our  analysis.  In  light  of 
market  developments,  would  a  direct 
analysis  of  competition  for  viewers/ 
listeners  be  a  more  appropriate  means 
for  advancing  our  competition  goal?  If 
so,  how  should  we  measure  entities' 
market  power?  Commenters  are 
encouraged  to  produce  studies  and 
empirical  data  to  support  or  refute 

claims. 

61.  If  the  Commission  determines  that 
competition  in  advertising  markets  is  an 
important  component  of  our 
competitive  analysis,  we  must  then 
determine  the  relevant  advertising 
product  market.  Historically,  the 
Commission  has  focused  only  on 
broadcast  advertising.  We  seek  comment 


on  whether,  in  today's  marketplace,  we 
should  broaden  the  relevant  advertising 
product  market  to  include  other  media 
advertising. 

62.  To  what  extent  do  non-broadcast 
media  compete  with  broadcasters  for 
advertising  dollars''  For  example,  the 
cable  television  industry  has  undergune 
consolidation  at  both  the  national  and 
local  level.  In  addition  to  competing  for 
audience  share,  cable  television  now 
appears  to  be  a  more  formidable 
competitor  to  broadcasters  for  national 
and  local  advertising.  In  1980,  broadcast 
TV  captured  virtually  all  of  the  national 
and  local  TV  ad  market  (o\er  99%). 
whereas  cable  had  less  than  one 
percent.  In  2000.  broadcast  TV  share 
declined  to  70%  of  national  T\'  ad 
revenue  and  about  80"'o  of  local  TV  ad 
revenue,  and  cable  increased  to  30% 
and  20%,  respectively.  How  do  these 
and  other  developments  in  the  media 
advertising  market  affect  our  decision- 
making? Parties  are  asked  to  provide 
empirical  data  on  the  substitutability  for 
advertisers  among  all  media  outlets  and 
to  comment  on  how  this  data  should 
impact  how  we  would  define  the 
relevant  advertising  product  markets. 
How  should  the  differences  between 
local,  regional,  and  national  advertising 
markets  factor  into  our  analysis? 

63.  We  also  seek  comment  on  the 
extent,  if  any.  to  which  our  competition 
analysis  should  consider  the 
programming  purchasing  market. 
Broadcasters,  broadcast  networks,  cable 
networks,  cable  operators.  DBS 
networks,  and  DBS  operators  create, 
purchase,  or  barter  for  programming. 
Would  relaxation  or  elimination  of  the 
broadcast  ownership  rules  enable 
broadcasters  to  exercise  monopsony 
power  in  the  purchase  of  programming, 
or  is  there  sufficient  competiticm  from 
other  program  buyers  [e.g..  cable  and 
DBS)  or  from  other  distribution  streams 
(e.g..  Internet  or  international)  to 
prevent  the  exercise  of  such  power? 

64.  Our  competition  analysis  must 
also  define  the  geographic  market  for 
delivered  programming  and  advertising. 
The  geographic  extent  of  the  market,  the 
area  w  here  buyers  can  purchase  a 
particular  product  or  service  from 
sellers,  is  sometimes  difficult  to 
determine,  since  different  media  outlets 
serve  different  geographic  areas.  What 
are  the  implications  of  these  different 
geographic  market  definitions  for  our 
competition  analysis?  Would  the 
appropriate  geographic  market  be 
different  if  we  focused  on  viewership/ 
listenership  rather  than  advertising? 

65.  Innovation.  Change  permeates 
virtually  every  aspect  of  the 
organization  of  media  markets  and  the 
operation  of  media  companies.  In  both 
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broadcast  and  cable  industries,  analog 
transmission  technologies  are  giving 
wav  to  digital  transmission  technologies 
that  will  grodtly  increa.sc  operators' 
abilitv  to  offer  new.  more  and  better 
ser\'ices.  In  addition  to  broadcast  and 
cable,  consumers  also  have  access  to 
multf-channel  video  and  audio 
programming  from  DBS  and  the  Internet 
and  multi-channel  audio  programming 
from  DARS.  Each  of  these  distribution 
technologies  are  expanding  the  number 
of  program  choices  and  dev«doping 
program  content  for  increasingly 
specialized  audiences.  All  of,these 
changes  reflect  innovation,  i.e.,  the 
development  of  new  products  or 
services  or  new.  less  costlv  vvavs  of 
producing  or  delivering  existing 
services. 

66.  Innovation  reflects  developments 
in  technology  that  affect  the  modern 
media  marketplace.  Innovation  brings 
significant  benefits  to  consumers 
through  the  cxeation  of  new  media 
products  and  services,  but  it  can 
destabilize  established  business 
practices  and  customer  relationships. 
Markets  in  which  innovation  is  a 
prominent  attribute  differ  from 
traditional  markets,  largely  because  the 
foc:al  pf)int  of  competitive  rivalry  is 
shifted  more  toward  innovation,  which 
may  fundamentallv  alter  the  behavior  of 
firms  competing  in  the  market.  In 
traditional  markets  (where  product 
differentiation  is  not  extensive),  firms 
compete  for  customers  primarilv  based 
on  price  and  terms  of  sale  of  an  existing 
(substitutable)  product  or  service.  Bv 
contrast,  competitors  in  markets  where 
innovation  is  an  important  force  face  a 
more  dynamic  and  uncertain  market. 
Innovation  competition  involves  intense 
"competition  for  the  market"  suth  that 
a  successful  innovation  may  result  in 
the  sudden  economic  obsolescence  of  an 
existing  product  or  technology  (and 
sometimes  the  demise  of  the  firms  that 
produc:e  it).  Innovation  competition 
tends  to  produce  market  leaders  that 
dominate  a  market  for  a  period  of  time 
until  supplanted  by  another  innovation 
introduced  by  the  market  leader  or  a 
competitor. 

67  We  seek  comment  on  this 
analysis.  To  what  extent  does 
innovation  competition  characterize 
rivalry  in  contemporary  delivered 
programming,  broadcast  advertising, 
and  program  production  markets^  In 
which  media  markets  does  price 
competition  seem  to  predominate  over 
mnovation  ciompetitioni"  If  innovation 
competition  is  pervasive  in  media 
markets  today,  how  should  our 
ownership  rules  be  modified  to 
encourage  rivalry  focused  on 
innovation? 


68.  Congress  has  directed  the 
Commission  to  make  the  introduction  of 
new  technologies  and  services  a 
prioritv.  We  seek  comment  on  whether 
innovation  is  a  valid  policy  goal  in  the 
consideration  of  the  competitive  effects 
of  our  ownership  rules.  In  this  regard, 
we  invite  comment  on  how  our  media 
ownership  policies  and  rules  affect  the 
incentives  to  innovate  among 
broadcasters  and  other  media  market 
competitors.  For  example,  how  do  our 
broadcast  ownership  rules  affect 
innovation  in  the  form  of  digital 
television,  digital  cable,  Internet  access, 
and  other  new  technologies?  Do  our 
ownership  rules  hinder  continued 
innovation'  Should  the  Commission 
actively  seek  to  promote  innovation 
through  its  ownership  rules,  or  merely 
avoid  interfering  with  firms'  ability  to 
innovate'  If  the  former,  what  changes  to 
the  ownership  rules,  if  any,  would 
promote  innovaticm? 

C.  Lncdiism 

69.  The  Commission  has  historically 
pursued  policies  aimed  at  encouraging 
localism.  One  statutorv  basis  of  the 
Commission's  promotion  of  localism  in 
broadcasting  is  section  307  of  the  1934 
Act.  which  dates  from  the  Radio  Act  of 
1927  and,  in  its  present  form,  states:  'In 
considering  applications  for  licenses, 
and  modifications  and  renewals  thereof, 
when  and  insofar  as  th«re  is  demand  for 
the  same,  the  Commission  shall  make 
such  distribution  of  licenses, 
frecjuencies.  hours  of  operation,  and  of 
power  among  the  several  States  and 
communities  as  to  provide  a  fair, 
efficient,  and  equitable  distribution  of 
radio  servic:e  to  eac;h  of  the  same   " 
Another  is  the  Ciongressional  Findings 
and  Policy  in  connection  with  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992,  which  include 
the  finding  that  "|a|  primary  objective 
and  benefit  of  our  nation's  system  of 
regulation  of  broadcast  television  is  the 
local  origination  of  programming."  We 
invite  comment  on  the  goal  of  localism 
as  we  have  defincni  it  and  whether  we 
should  define  it  more  narrowly  or  more 
broadly. 

70.  From  the  earliest  days  of 
broadc;asting,  federal  regulation  has 
sought  to  foster  the  provisicm  of 
programming  that  meets  local 
communities'  nei^cls  and  interests.  Thus, 
the  lj)mmission  has  licensed  stations  to 
serve  local  communities,  pursuant  to 
section  307(b)  of  the  1934  Act.  and  it 
has  obligated  them  to  serve  the  needs 
and  interests  of  their  communities. 
Stations  mav  fulfill  this  obligation  by 
presenting  local  news  and  public  affairs 
programming  and  by  selecting 
programming  based  on  the  particular 


needs  and  interests  of  the  station's 
community.  As  the  Fox  Television  court 
recognized,  one  of  the  Commission's 
purposes  in  retaining  the  national  TV 
ownership  rule  was  "to  preserve  the 
power  of  affiliates  in  bargaining  with 
their  networks  and  thereby  allow  the 
affiliates  to  serve  their  local 
communities  better." 

71.  Localism  remains  an  important 
attribute  of  the  broadcast  media 
industry.  We  request  comment  whether, 
and  to  what  extent,  it  is  related  to 
ownership  limits.  For  example,  do 
ownership  limits  tend  to  ensure  an 
adequate  supply  of  local  information 
intended  to  meet  local  needs  and 
interests?  Is  such  news,  public  affairs, 
and  other  programming  likely  to  be 
available  in  the  current  marketplace 
without  ownership  limits?  To  what 
extent  do  consumers'  access  to  local 
news  and  information  on  non-broadcast 
media  (e.g..  newspapers,  cable 
television,  DBS,  and  the  Internet) 
impact  this  analysis?  How  much  local 
news  and  information  is  available  on  a 
typical  cable  system  and  on  the  Internet, 
other  than  news  that  originates  on 
broadcast  stations?  Would  some 
combination  of  market  mechanisms  and 
ownership  limits,  rather  than  one  or  the 
other,  best  promote  localism?  Are 

.  onsolidation  and  efficiency 
innovations  likely  to  reduce  the  level  of 
local  programming  or  reduce  the 
amount  of  programming  that  is  locally 
produced? 

V.  Local  Ownership  Rules 

72.  In  this  section,  wo  discuss  and 
invite  comment  on  possible  changes  to 
our  multiple;  ownership  rules 
concerning  local  broadc:asting  (the  local 
TV  multiple  ownership  rule;  and  the 
radio/TV  cross-ownership  rule).  We  also 
invite  suggestions  of  how  we  could 
achieve  our  goals  of  diversity, 
competition,  and  localism  by  means 
other  than  broadcast  ownership  rules. 
The  (jptions  inc:lude  case-by-case 
determinations  of  multiple  ownership 
and  a  single  ownership  rule  that  would 
apply  to  all  media  outlets.  We  invite 
comment  on  how  best  to  define  a 
"voice"  or  other  measurement  of 
vitnvpoint  diversity  in  our  local  rules.  In 
this  latter  regard  we  focus  especially  on 
relatively  new  media  such  as  DBS  and 
the  Internet,  which  have  bcn;ome 
powerful  forces  in  recent  years  but  are 
not  reflected  in  our  current  rules. 

A.  Local  TV  Multiple  Ownership  Rule 

73.  The  local  TV  ownership  rule 
allows  an  entity  to  own  two  television 
stations  in  the  same  DMA,  provided:  (1) 
the  Grade  B  contours  of  the  stations  do 
not  overlap;  or  (2)  (a)  at  least  one  of  the 
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stations  is  not  ranked  among  the  four 
highest-ranked  stations  in  the  DMA,  and 
(b)  at  least  eight  independently  owned 
and  operating  commercial  or  non- 
commercial ftiU-power  broadcast 
television  stations  would  remain  in  the 
DMA  after  the  proposed  combination 
("top  four  ranked/eight  voices  test").  In 
counting  the  number  of  independently 
owned  and  operating  full-power  stations 
that  count  as  voices  under  the  rule,  only 
those  stations  whose  Grade  B  signal 
contours  overlap  with  the  Grade  B 
contour  of  at  least  one  of  the  stations  in 
the  proposed  combination  are  counted. 

74.  The  Commission  adopted  a  rule 
prohibiting  conmion  ownership  of  two 
TV  stations  with  intersecting  Grade  B 
contours  in  1964.  The  rule  was  based  in 
part  on  the  Conunission's  earlier 
"diversification  of  service"  rationale, 
which  suggests  that  the  Commission 
believed  its  diversity  concerns  were 
better  promoted  by  a  greater  number 
rather  than  a  lesser  number  of  separately 
owned  outlets.  In  1996,  Congress 
directed  the  Commission  to  "conduct  a 
rulemaking  proceeding  to  determine 
whether  to  retain,  modify,  or  eliminate 
its  limitations  on  the  number  of 
television  stations  that  a  person  or 
entity  may  own,  operate,  or  control,  or 
have  a  cognizable  interest  in,  within  the 
same  television  market."  The 
Commission  revised  the  rule  to  its 
current  form  in  1999,  citing  as  reasons 
growth  in  the  number  and  variety  of 
local  media  outlets  and  the  efficiencies 
and  public  service  benefits  that  can  be 
obtained  from  joint  ownership. 
Additionally,  the  Commission  sought  to 
"facilitate  further  development  of 
competition  in  the  video  marketplace 
and  to  strengthen  the  potential  of 
broadcasters  to  serve  die  public 
interest."  The  Commission  made 
relatively  minor  changes  to  the  rule  on 
reconsideration.  In  its  remand  of  the 
Commission's  1999  Order,  the  court 
found  the  Commission's  explanation  of 
its  decision  to  include  only  broadcast 
television  stations  as  voices  insufficient, 
although  it  concluded  that  the 
Commission  had  adequately  explained 
how  the  local  TV  ownership  rule 
"furthers  diversity  at  the  local  level  and 
is  necessary  in  the  'public  interest' 
under  section  202(h)  of  the  1996  Act." 
75.  We  ask  for  comment  whether  the 
local  TV  ownership  rule  is  necessary  in 
the  public  interest  as  the  result  of 
competition.  Does  it  continue  to  serve 
its  original  purposes  of  furthering 
diversity  and  facilitating  competition  in 
the  marketplace?  Does  the  rule  promote 
the  other  goals  we  set  forth,  including 
all  the  various  forms  of  diversity, 
competition,  and  localism?  If  the  rule 
serves  some  of  our  purposes  and 


disserves  others,  does  the  balance  of  its 
effects  argue  for  keeping,  revising,  or 
abolishing  the  rule?  In  the  following 
paragraphs,  we  explore  these  questions 
in  more  detail. 

1.  The  Sinclair  Decision 

76.  The  voice  test  that  applies  to  the 
current  local  TV  ownership  rule 
includes  only  TV  stations.  As  discussed 
in  Sinclair,  the  court  invalidated  the 
definition  of  voices  because  the 
Commission  had  not  adequately 
explained  its  decision  to  exclude  other 
media.  The  court  noted  that  the 
Commission's  decision  was  inconsistent 
with  the  definition  of  voices  for  the 
radio/TV  cross-ownership  rule,  which 
also  considers  daily  newspapers,  radio 
stations,  and  incumbent  cable  operators 
to  be  voices.  The  court  noted  that, 
having  found  for  purposes  of  TV/radio 
cross-ownership  that  counting  other 
media  voices  more  accurately  reflects 
the  actual  level  of  diversity  and 
competition  in  the  market,  the 
Commission  had  not  explained  why 
such  diversity  and  competition  should 
not  also  be  reflected  in  its  definition  of 
voices  for  the  local  TV  ownership  rule. 
The  court  noted  that  on  remand,  the 
Commission  may  adjust  not  only  the 
definition  of  voices,  but  also  the 
numerical  limit,  given  that  there  is  a 
relationship  between  the  definition  of 
voices  and  the  choice  of  a  numerical 
limit. 

77.  We  invite  comment  on  how  to 
apply  a  voice  test  for  a  local  TV 
ownership  rule,  if  we  decide  to  apply 
one.  Should  we  continue  to  count  only 
independently  owned  and  operating  full 
power  commercial  and  non-commercial 
television  stations,  or  should  we  expand 
the  media  included  in  the  definition  of 
a  voice?  For  example,  should  we 
include  radio  stations,  daily 
newspapers,  cable  systems,  DBS  and 
DARS,  the  hiternet,  and  perhaps  other 
media?  To  what  extent  do  consumers 
view  these  other  media  as  sources  of 
local  news  and  information?  In 
addition,  we  invite  comment  as  to  what 
numerical  or  other  limit  we  should  set 
for  the  number  of  voices.  In  current 
marketplace  conditions,  what  number  of 
voices  would  preserve  our  competition 
and  diversity  goals?  Finally,  we  invite 
comment  as  to  whether  any  definition  of 
"voices"  we  adopt  for  the  local  TV 
ownership  rule  should  be  used  in  other 
rules,  or  whether  there  is  adequate 
justification  for  distinguishing  between 
voices  relevant  to  one  rule  and  those 
relevant  to  another. 

2.  Diversity 

78.  The  rule  barring  ownership  of  two 
TV  stations  in  the  same  market  was 


intended  to  preserve  viewpoint 
diversity  and  promote  competition  in 
local  markets.  With  respect  to  viewpoint 
diversity,  the  prohibition  against 
common  ownership  of  two  top-four- 
ranked  stations  in  the  same  market  was 
intended  to  avoid  combinations  of  two 
stations  offering  separate  local 
newscasts.  The  Commission's  analysis 
indicated  that  the  top-four-ranked 
stations  in  each  market  generally  had  a 
local  newscast,  while  lower-ranked 
stations  frequently  did  not.  The 
Commission  reasoned  that  permitting 
combinations  between  these  two 
categories  of  stations,  but  not  among  the 
top  four-ranked  stations,  would  better 
preserve  the  possibility  for  different 
viewpoints  in  local  news  presentation, 
"which  is  at  the  heart  of  our  diversity 
goal." 

a.  Nature  of  Viewpoints  on  Local 
Television 

79.  We  seek  evidence  on  the  extent  to 
which  local  television  stations  express 
viewpoints  in  local  newscasts  and.  if  so. 
whether,  and  to  what  extent,  those 
newscasts  provide  diverse  points  of 
view.  What  are  a  station's  incentives 
regarding  the  expression  of  a  viewpoint, 
both  explicitly  through  editorializing 
amd  implicitly  through  decisions  on 
whether  and  how  to  cover  particular 
events?  It  is  our  understanding  that  TV 
stations  have  largely  abandoned 
editorials  because  they  fear  that  viewers 
who  disagree  with  the  viewpoint 
expressed  will  temporarily  or 
permanently  elect  to  watch  another 
channel.  Is  this  accurate?  If  so,  what  is 
the  effect  of  this  change?  News 
organizations  argue  that  they  have  a 
strong  economic  incentive  to  keep  their 
news  coverage  and  reporting  as 
balanced  and  unbiased  as  possible.  On 
the  other  hand,  it  appears  that  news 
periodicals  and  other  print  media  may 
have  defined  and  distinct  viewpoints.  If 
so,  are  different  viewpoints  explained  or 
represented  in  their  news  reporting? 
What  effects  have  national,  regional, 
and  local  cable  news  had  on  the 
expression  of  viewpoints  in  local 
markets?  We  seek  comment  on  these 
issues,  including  whether  local  TV 
ownership  regulations  are  necessary  to 
foster  viewpoint  diversity. 

80.  We  have  already  suggested  that 
market  incentives  may  preserve  program 
diversity  as  effectively  as  more  diffused 
ownership  structures.  We  seek  comment 
on  whether  owners  of  broadcast  stations 
have  similar  incentives  with  respect  to 
diverse  viewpoints.  Our  understanding 
is  that,  when  both  television  stations  in 
a  duopoly  carry  local  news,  the 
newscast  typically  is  produced  by  a 
single  set  of  personnel  using  one  set  of 
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facilities.  Are  there  different  economic 
incentives  among  stand-alone  stations, 
duopolies,  or  "triopolies"  to  produce,  in 
a  single  newscast,  a  diversity  of 
viewpoints'  What  other  evidence  or 
economic  theories  would  shed  light  on 
the  "viewpoint"  incentives  of 
commonlv-owned  local  broadcast 
outlets.'  Are  different  viewpoints 
produced  by  one  editor  the  equivalent 
for  diversity  purposes  of  different 
viewpoints  produced  by  multiple 
editors? 

b.  Connection  Between  Ownership  and 
Viewpoint 

81.  In  the  1984  Multiple  Ownership 
Order,  the  Commission  cited  evidence 
that  at  least  some  TV  station  owners 
allowed  local  management  to  make 
news  reporting  decisions.  In  addition, 
according  to  testimony  before  Congress 
by  the  President  and  Chief  Operating 
Officer  of  Viacom.  Inc..  CBS'  TV  stations 
determine  locally  how  much  news  to 
air,  what  stories  are  run,  and  when  they 
are  aired.  To  what  extent  are  station 
owners  or  the  local  news  departments 
responsible  for  those  viewpoints 
expressed  through  local  newscasts? 
what  evidence  is  available  on  this 
point'  Do  station  owners  have  formal  or 
informal  policies  that  determine  the 
involvement  of  station  owners  in  news 
coverage  and  reporting  decisions? 
Commenters  are  requested  to  provide 
information  bearing  on  the  connection 
between  editorial  judgment  or  news 
selection  and  station  ownership.  If  the 
record  indicates  a  lack  of  connection 
between  ow-nership  and  viewpoint 
expressed  via  local  news  programming, 
we  seek,  comment  on  the  weight  that 
finding  should  be  accorded  in  our 
determination  of  whether  the  local  TV 
ownership  rule  f:ontinues  to  he 
supportable  in  its  present  form. 

c.  Program  Diversity 

82.  The  Commission  previously  has 
noted  that  a  single  ow-ner  of  multiple 
outlets  mav  have  stronger  incentives  to 
provide  diverse  entertainment  formats, 
programs,  and  content  on  its  multiple 
outlets  than  would  separate  station 
owners.  An  entity  that  owns  multiple 
stations  in  a  market  may  have  the 
incentive  to  target  its  programming  to 
appeal  to  a  variety  of  interests  in  an 
effort  to  maximize  audiences,  rather 
than  program  its  multiple  outlets  with 
the  same  format  or  programming, 
thereby  competing  with  itself.  VVhile 
acknowledging  this  viewpoint  in  the  TV 
Ownership  F.VPfIA/  (60  FR  06490. 
February  2.  1995).  the  Commission 
questioned  whether  this  model  would 
promote  a  variety  of  viewpoints  with 
regard  to  news  and  public  affairs 


programming,  but  sought  comment  on 
whether  it  may  indeed  promote 
diversity  of  entertainment  formats  and 
programs.  We  invite  comment  on 
whether,  and  if  so  how,  common 
ownership  leads  to  provision  of  more 
diverse  programming  with  respect  to 
both  entertainment  and  news  and  public 
affairs  programming  in  order  to 
maximize  audience  share.  If  common 
ownership  of  multiple  stations  promotes 
program  diversity,  how  does  this  affect 
the  need  for  the  current  local  TV 
ownership  rule?  Absent  a  rule,  would 
market  forces  alone  lead  to  increased 
program  diversity  on  commonly-owned 
stations? 

83.  A  second,  more  fundamental, 
issue  regarding  program  diversity  is 
raised  by  the  dramatic  advances  in 
video  delivery  technology  in  the  past 
quarter  century.  Cable  television 
systems  and  DBS  providers  offer 
dozens,  and  often  hundreds,  of  channels 
to  subscribers.  Entire  channels  are 
devoted  to  particular  formats  or 
specialized  subjects.  The  increase  in  the 
variety  of  programming  available  to 
manv  American  consumers  today 
suggests  that  limits  on  TV  station 
ownership  may  no  longer  be  needed  to 
promote  program  diversity  in  the  video 
market.  We  seek  comment  on  this 
analysis  in  connection  with  the  local  TV 
multiple  ownership  rule. 

3  Competition 

84.  In  the  TV  Ownership  F\'PRM.  the 
Commission  identified  three  product 
markets  in  which  television 
broadcasters  operate:  the  market  for 
delivered  programming;  the  advertising 
market:  and  the  program  production 
market.  Further,  the  Commission 
segmented  the  advertising  market  into 
national,  national  spot,  and  local 
markets,  based  on  the  nature  of  the 
geographic  area  advertisers  wish  to 
reach.  The  Commission  tentatively 
concluded  that  cable  television  directly 
competes  with  broadcast  television 
stations  in  each  of  these  markets,  and 
that  broadcast  radio  and  newspapers 
compete  with  television  in  the  local 
advertising  market.  The  Commission 
sought  comment  on  whether  other 
suppliers  of  video  programming  [e.g., 
multichannel  multipoint  distribution 
service  and  DBS  compete  with 
broadcast  televisicm  stations.  The 
Commission  stated  that  it  may  not  be 
appropriate  to  include  them  because 
their  market  penetration  was  so  low  that 
they  were  not  relevant  substitutes  to  a 
majority  of  Americans.  The  record 
compiled  in  the  1998  Biennial  Report 
suggested  that  this  situation  may  have 
changed.  We  encourage  comment  on 
which  types  of  firms  compete  in  these 


markets  today.  Are  there  media  outlets 
other  than  those  discussed  here,  e.g..  the 
Internet,  that  should  be  considered  to  be 
competitors  in  these  product  markets? 
We  seek  information  on  the  local  market 
share  of  DBS  and  multichannel 
multipoint  distribution  service,  as  we 
generally  only  have  aggregate  national 
subscription  data  for  these  services.  If 
broadcast  TV  competes  with  cable  and 
other  media,  do  our  local  broadcast 
ownership  rules  affect  broadcasters' 
ability  to  effectively  compete? 

85.  The  Commission  tentatively 
concluded  in  the  TV  Ownership  FNPRM 
that  the  geographic  market  for  delivered 
programming  was  local:  the  geographic 
markets  for  advertising  were  both 
national  and  local;  and  the  geographic 
market  for  program  production  was 
national/international  in  scope.  Local 
geographic  markets  are  particularly 
difficult  to  define  because  the  local 
footprint  of  a  broadcast  outlet  is  likely 

to  be  different  than  the  geographic  area 
covered  by  other  media  outlets,  such  as 
cable  systems.  We  seek  comment  on 
how  we  should  define  the  local 
geographic  media  market.  Commenters 
are  encouraged  to  submit  data  that  we 
could  use  to  identify  relevant 
competitors  within  geographic  markets. 

a.  Advertising  Market 

86.  For  our  competitive  analysis  of  the 
local  TV  ownership  rule,  we  seek 
comment  on  advertising  markets. 
Advertising  markets  are  both  national 
and  local  in  scope  because  of  the 
differing  geographic  areas  advertisers 
wish  to  reach.  Certain  advertisers  wish 
to  reach  the  entire  nation  at  once  with 
their  advertisements  and  therefore  seek 
out  media  outlets  with  a  national 
footprint.  The  sources  of  media  with  a 
national  footprint  include  broadcast 
television  networks,  program 
syndicators,  cable  television  networks. 
DBS  and  possibly  cable  multiple  system 
operators  ("MSOs").  Other  advertisers 
are  only  interested  in  paying  for 
advertisements  that  reach  viewers  in  a 
specific,  local  area.  These  advertisers 
seek  out  media  with  a  local  footprint. 
These  local  media  include  individual 
broadcast  television  stations,  individual 
cable  system  operators,  individual 
broadcast  radio  stations,  and  local 
newspapers.  The  "national  spot  market" 
is  a  subset  of  the  local  advertising 
market.  In  this  market,  national 
advertisers  buy  advertising  time  on 
certain  specific  local  media  outlets  in 
order  to  bring  a  specialized  advertising 
message  to  only  some  regions  of  the 
country.  Generally,  the  national 
advertisers  work  with  national 
advertising  representative  firms  to  place 
these  advertisements.  With  newer 
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technology,  however,  the  television 
networks  are  able  to  place  national  spot 
advertisements  into  their  own  feeds.  We 
ask  for  comment  on  this  analysis  of 
advertising  markets,  and  on  the  policy 
implications  of  this  or  other  analyses  for 
our  ownership  rules.  Our  goal  is  to 
ascertain  whether  the  local  TV 
ownership  rule,  as  currently  formulated, 
continues  to  be  needed  to  promote 
competition  in  these  advertising 
markets. 

87,  Broadcast  television  stations 
compete  most  directly  in  the  local 
advertising  market.  We  seek  to  identify 
the  relevant  competitors  in  this  market. 
Has  the  consolidation  of  cable  systems 
into  local  and  regional  clusters 
improved  the  ability  of  cable  operators 
to  compete  with  television  broadcasters 
in  the  local  advertising  market?  At  a 
minimum,  we  expect  that  local  cable 
operators  that  can  offer  an  advertising 
product  comparable  to  that  of  local 
television  stations  should  be  included 
in  our  analysis.  If  we  conclude  that 
cable  operators  do  compete  in  the  local 
television  advertising  market,  that 
would  suggest  that  the  rule  as  currently 
structured  may  not  be  necessary  to 
promote  competition  in  local  television 
advertising  markets  and  that  a  more 
relaxed  ownership  limit  may  be 
appropriate.  If  we  conclude  that  cable 
operators  and  television  stations 
constitute  the  relevant  market 
participants,  we  propose  counting  each 
outlet  equally  for  purposes  of  assessing 
local  advertising  competition.  We  seek 
comment  on  this  analysis,  including 
whether  a  metric  other  than  outlet 
counting  is  more  appropriate  in  this 
area,  and  on  the  maximum  level  of 
concentration  among  these  outlets  that 
would  ensure  competition  in  local 
television  advertising  markets.  We 
encourage  commenters  to  submit 
empirical  analyses  of  whether 
advertisers  view  different  advertising 
media  as  substitutes  for  local  television. 
Such  data  might  include  advertiser 
spending  patterns  or  information  from 
firms  that  purchase  advertising  for 
clients. 

88.  It  is  also  possible  that  radio 
stations,  daily  newspapers,  and/or 
direct  mail  may,  for  some  advertisers, 
exert  competitive  pressure  on  local 
television  advertising  rates.  If  one  or 
more  of  such  media  are  substitutes  for 
some  advertisers  but  not  for  others,  we 
seek  comment  on  whether  to  include 
such  other  competing  outlets  in  our 
advertising  competition  analysis. 
Conversely,  the  exclusion  of  daily  local 
newspapers  from  our  analysis  could 
result  in  a  local  television  ownership 
rule  that  is  unduly  restrictive  from  a 
competitive  perspective.  We  strongly 


encourage  commenters  to  address  this 
issue  of  how  our  local  media  ownership 
rules  should  account  for  this  issue  of 
partial  substitutability. 

b.  Delivered  Video  Market 

89.  For  our  competitive  analysis  of  the 
local  TV  ownership  rule,  we  also  seek 
comment  on  the  market  for  delivered 
video  progranuning.  In  the  TV 
Ownership  FNPRM.  the  Commission 
observed  that  the  time  Americans  spent 
viewing  television  remained  steady 
between  1970  and  1988.  The 
Commission  concluded  from  this 
stability  of  television  viewing  over  time 
that  "delivered  video  programming" 
could  be  a  relevant  market.  If  such  data 
shows  comparable  levels  of  television 
viewing  from  1988  to  the  present, 
should  we  continue  to  define  delivered 
video  market  programming  as  a  relevant 
market?  If  delivered  video  programming 
is  a  relevant  market,  we  must  determine 
how  to  measure  market  concentration. 
The  Commission  has  traditionally  used 
the  number  of  separately  owned  stations 
or  outlets  serving  a  market.  We  seek 
comment,  however,  on  other  potential 
measures  of  concentration,  such  as 
audience  share, 

90.  Consumers  have  entertainment 
alternatives  to  watching  television  (i.e.. 
delivered  video  programming  from 
broadcast  TV,  cable  TV,  and  DBS). 
These  options  include  video 
programming  from  VCRs/DVDs.  movie 
theaters  and  the  Internet,  as  well  as  non- 
video  entertainment  such  as  listening  to 
audio  programming,  reading,  and 
virtually  any  other  activity  that  a  large 
number  of  people  find  entertaining.  To 
what  extent  do  consumers  find  these 
entertainment  alternatives  to  be  good 
substitutes  for  television  viewing?  If 
there  is  substantial  substitution  between 
these  alternatives  and  television 
viewing,  this  may  suggest  that  the 
relevant  market  is  broader  than 
delivered  video  programming.  How- 
should  this  affect  our  analysis  of  the 
need  for  a  local  TV  ownership  rule  or 
how  such  a  rule  should  be  drawn? 

91.  Assuming  that  the  delivered  video 
market  is  a  relevant  product  market  for 
our  competition  analysis,  the 
Commission  has  tentatively  included 
commercial  broadcast  television 
operators,  public  broadcast  television 
station  operators,  and  cable  system 
operators  to  be  economically  relevant 
alternative  suppliers  of  delivered  video 
programming.  The  rapid  grovrth  of  DBS 
since  1995  requires  us  to  include  DBS 
as  a  strong  participant  in  the  delivered 
video  market.  We  seek  comment  on 
other  media  that  should  be  included  in 
the  delivered  video  market.  For 
example,  in  our  Eighth  Annual  MVPD 


Competition  Report,  we  detailed  the 
status  of  additional  potential 
competitors,  including:  wireless  cable 
systems,  SMATV  systems,  local 
exchange  carriers,  open  video  systems, 
Internet  video,  home  video  sales  and 
rentals,  electric  utilities,  and  broadband 
service  providers.  Some  of  these  media 
are  not  available  in  many  markets  and, 
thus,  may  not  be  relevant  substitutes  to 
a  majority  of  Americans.  Should  a  level 
of  market  penetration  be  deemed  at 
which  a  non-broadcast  video  delivery 
media  directly  competes  with  broadcast 
television  stations?  How  does  the  fact 
that  there  are  no  consumer  fees  for 
broadcast  TV  affect  our  analysis? 

92.  While  some  video  delivery  media 
may  be  considered  good  substitutes  for 
entertainment  programming,  are  the 
same  media  good  substitutes  for  local 
news  and  public  affairs  programming? 
What  measures  should  we  use  to 
determine  whether  consumers  view- 
different  media  as  substitutes  for 
entertainment  programming  or  news 
programming?  Although  cable  systems 
carry  local  broadcast  stations  and 
therefore  may  be  considered  good 
substitutes  for  both  entertainment 
programming  and  local  news  and  public 
affairs  programming,  DBS  systems  and 
other  media  may  carry  less  local  news 
and  public  affairs  programming.  To 
what  extent,  if  any,  should  our  analysis 
of  competition  in  the  market  for 
delivered  programming  differ  from  our 
analysis  of  viewpoint  and  program 
diversity? 

c.  Video  Program  Production  Market 

93.  Television  stations,  along  with  TV 
networks,  cable  networks,  cable 
operators,  DBS  networks  and  DBS 
operators  purchase  or  barter  for  video 
programming.  The  program  production 
market  could  be  affected  if  relaxation  of 
the  local  TV  ownership  rule  permits  a 
broadcaster  to  exercise  significant 
market  power  in  the  purchase  of  video 
programming.  The  result  might  be  that 
suppliers  of  video  programming  would 
be  forced  to  sell  their  product  at  below 
competitive  market  prices  in  order  to 
gain  access  to  the  local  market 
controlled  by  one  or  a  few  local  group 
owners.  The  potential  for  the  exercise  of 
such  market  power,  however,  depends 
critically  on  the  absence  of  a  sufficient 
number  of  competitors.  The  ever- 
increasing  number  of  alternative 
providers  of  delivered  video 
programming  in  virtually  every  major 
market  may  mitigate  the  potential  for 
distorting  the  prices  of  video 
programming  by  providing  program 
producers  with  additional  outlets  for 
their  product.  We  solicit  comment  on 
this  point  and  evidence  on  the  potential 
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market  power  in  the  purchase  of  video 
programming  if  we  were  to  relax  the 
local  ownership  rule. 

d.  Innovation 

94.  We  seek  comment  on  the  impact 
that  the  local  TV  ownership  limits  may 
have  on  innovation  in  the  media 
marketplace.  Does  our  current  rule 
promote  innovation?  Would  relaxation 
of  the  local  TV  ownership  rule  increase 
incentives  or  resources  to  provide 
innovative  broadcast  programming  or 
new  broadcast-based  t€!chnologies  or 
services?  What  effect,  if  any.  would  a 
relaxed  local  ownership  rule  have  on 
the  transition  to  digital  television,  or  the 
provision  of  other  services  by  a  local  TV 
station? 

4.  Localism 

95.  We  seek  comment  on  whether  and 
if  so.  how  the  local  TV  ownership  rule 
affects  localism.  Does  the  local  TV 
ownership  rule  affect  either  the  quantity 
or  quality  of  local  news  and  other 
programming  of  local  interest  produced 
and  aired  by  local  stations?  Does  it 
affect  the  local  selection  of  news  content 
that  is  aired?  We  request  that 
commenters  provide  data  on  the  impact 
that  TV  duopolies  and  Local  Marketing 
Agreements  ("LMAs")  have  had  on  the 
production  of  local  programming  by 
stations  involved  in  such  combinations 
or  arrangements.  According  to 
testimony  before  Congress  by  the 
President  and  Chief  Operating  Officer  of 
Viacom.  Inc..  after  CBS'  combinatidn 
with  Viacom,  which  resulted  in  six 
duopolv  markets.  CBS  had.  or  planned 
to  have,  half-hour  news  spots  or  hourly 
updates  on  stations,  in  five  different 
markets,  that  had  not  run  such 
programming  before.  We  invite 
comment  on  whether  these  assertions 
reflect  industry-wide  trends.  We  ask 
commenters  to  provide  empirical  data 
that  demonstrates  increased  or 
decreased  levels  of  local  programming 
as  a  result  of  consolidation. 

96.  In  the  1984  Multiple  Ownership 
Order,  the  Commission  cited  awards 
received  by  TV  stations  "from  leading 
professional  organizations  and 
community  organizations"  as  one 
relevant  indicator  of  local  news  quality. 
If  such  awards  are  a  reasonable 
barometer  of  news  "quality,"  we  request 
empirical  analyses  of  whether  these 
awards  tend  to  be  earned  systematically 
more  or  less  often  by  TV  duopolies  and/ 
or  LMAs. 

97.  Local  TV  newscasts  and  local 
public  affairs  shows  are  an  important 
service  provided  by  local  television 
stations.  The  cost  of  producing  those 
programs  may  represent  a  significant 
portion  of  a  station's  budget. 


particularly  in  small  markets  where  the 
fixed  costs  of  production  are  spread 
over  a  relatively  small  customer  base. 
We  seek  comment  on  whether  the 
current  local  TV  ownership  rule  affects 
the  viability  of  existing  local  newscasts 
and/or  potential  newscasts,  particularly 
for  small  stations.  Commenters  asserting 
that  a  relaxation  of  the  local  TV 
ownership  rule  will  result  in  more  local 
news  are  requested  to  specifically 
address  whether  such  greater  output 
outweighs  the  potential  loss  of  diverse 
voices  among  stations  that  previously 
had  separate  newscasts.  Are  there  other 
factors  or  policy  goals  we  should 
consider  in  determining  whether  to 
retain,  modify  or  eliminate  the  local  TV 
ownership  rule? 

B  Radio/TV  Cross-Ownership  Rule 

98.  The  radio/TV  cross-ownership 
rule  limits  the  number  of  commercial 
radio  and  television  stations  one  entity 
may  own  in  a  market.  The  rule  allows 
common  ownership  of  at  least  one 
television  station  and  one  radio  station 
in  a  market.  In  larger  markets,  a  single 
entitv  may  own  additional  radio  stations 
depending  on  the  number  of  other 
voices  in  the  market.  In  larger  markets, 

a  single  entitv  may  own  additional  radio 
stations  depending  on  the  number  of 
other  voices  in  the  market.  47  CFR 
73.3555(c).  The  radio/TV  cross- 
ownership  rule  generally  allows 
common  ownership  of  one  or  two  TV 
stations  and  up  to  six  radio  stations  in 
any  market  where  at  least  twenty 
independent   "voices  "  would  remain 
post-combination;  two  TV  stations  and 
up  to  four  radio  stations  in  a  market 
where  at  least  ten  independent  "voices  " 
would  remain  post-combination;  and 
one  TV  and  one  radio  station 
notwithstanding  the  number  of 
independent  "voices"  in  the  market.  If 
permitted  under  the  local  radio 
ownfirship  rules,  where  an  entity  may 
own  two  commercial  TV  stations  and 
six  commercial  radio  stations,  it  may 
own  one  commercial  TV  station  and 
seven  commercial  radio  stations.  For 
this  rule,  a  "voice"  includes 
independently  owned  and  operating 
same-market,  commercial  and 
noncommercial  broadcast  TV,  radio 
stations,  independently  owned  daily 
newspapers  of  a  certain  circulation,  and 
cable  systems  providing  generally 
available  service  to  television 
households  in  a  DMA.  provided  that  all 
cable  systems  within  the  DMA  are 
counted  as  a  single  voice  (Local  TV 
Ownership  RfrO). 

99.  The  original  rule,  which 
prohibited  radio/TV  cross-ownership, 
was  adopted  in  1970.  In  adopting  the 
rule,  the  Commission  stated  explicitly 


that  "the  principal  purpose  of  the 
proposed  rules  is  to  promote  diversity  of 
viewpoints  in  the  same  area  *   *   *  [W]e 
think  it  clear  that  promoting  diversity  of 
ownership  also  promotes  competition." 
The  Commission  adopted  a  presumptive 
waiver  policy  to  permit  certain  radio/TV 
combinations  in  1989,  and  relaxed  the 
rule  to  its  current  form  in  1999.  The 
Commission  relaxed  the  radio/TV  cross- 
ownership  rule  to  balance  its  traditional 
diversity  and  competition  concerns  with 
its  desire  to  permit  broadcasters  and  the 
public  to  realize  the  benefits  of  radio- 
television  common  ownership.  The 
modifications  were  intended  to  ease 
administrative  burdens  and  provide 
predictability  to  broadcasters  in 
structuring  their  business  transactions. 
In  the  1998  Biennial  Report,  the 
Commission  concluded  that  no  further 
changes  were  warranted  because  the 
radio/TV  cross-ownership  rule  had  been 
so  recently  relaxed,  but  it  committed  to 
monitor  the  meirket  effects  of  our 
deregulatory  actions  to  determine 
whether  further  changes  are  warranted. 

100.  We  ask  parties  to  comment  on 
whether  the  radio/TV  cross-ownership 
rule  is  necessary  in  the  public  interest 
as  the  result  of  competition.  Does  it 
continue  to  serve  its  original  purposes 
of  promoting  economic  competition  and 
diversity,  particularly  viewpoint 
diversity?  Does  the  rule  promote  the 
other  goals  we  set  forth,  including  the 
various  forms  of  diversity  and  localism? 
If  the  rule  serves  some  of  our  purposes 
and  disserves  others,  does  the  balance  of 
its  effects  argue  for  keeping,  revising,  or 
abolishing  the  rule? 

101.  Some  of  the  issues  and  requests 
for  data  contained  in  the  preceding 
section  on  the  local  TV  ownership  rule 
overlap  with  our  analysis  of  the  radio/ 
TV  cross-ownership  rule.  For  example, 
our  request  for  comment  on  consumers' 
sources  for  news  and  information  is 
directly  relevant  to  both  the  local  TV 
ownership  rule  and  radio/TV  cross- 
ownership  rule.  Issues  of  viewpoint 
diversity  and  localism,  and  issues  of 
competition  in  the  advertising  market 
and  innovation,  are  also  relevant  to  both 
the  local  TV  ownership  rule  and  the 
radio/TV  cross-ownership  rule.  Where 
appropriate,  we  will  apply  data  and 
analysis  from  that  section  to  our 
analysis  of  the  radio/TV  cross- 
ownership  rule. 

1.  Viewpoint  Diversity 

102.  The  current  radio/TV  cross- 
ownership  rule  counts  as  a  media  voice 
each  independently  owned  and 
operating  same-market  full-power 
commercial  and  noncommercial 
broadcast  television  and  radio  station.  It 
also  counts  certain  types  of  daily 
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newspapers  and  cable  systems  because 
"such  media  are  an  important  source  of 
news  and  information  on  issues  of  local 
concern  and  compete  with  radio  and 
television,  at  least  to  some  extent,  as 
advertising  outlets."  Thus,  the  current 
rule  implies  that  only  these  particular 
types  of  media  contribute  to  viewpoint 
diversity.  The  rule  does  not  account  for 
news  available  on  Internet  Web  sites, 
DBS,  cable  overbuilds,  magazines  or 
weekly  newspapers.  In  our  1984  review 
of  the  national  TV  ownership  rule, 
however,  we  concluded  that,  with 
respect  to  viewpoint  diversity,  the 
market  includes  a  wide  variety  of  media 
types  engaged  in  the  dissemination  of 
ideas,  including  not  only  television  and 
radio  outlets,  but  also  "cable,  other 
video  media,  and  numerous  print  media 
as  well."  Should  those  media  be 
counted  in  a  new  voice  test  for  radio/ 
TV  cross-ownership,  and  if  so,  to  what 
extent?  Should  we  count  each 
independently  owned  cable  network 
carried  by  a  cable  system  in  a  market  as 
one  voice?  Does  competition  among 
these  media  render  the  current 
restriction  unnecessary?  Finally,  we 
seek  comment  on  any  alternatives  to  a 
voice  test. 

2.  Localism 

103.  In  1989,  the  Commission 
concluded  that  the  cost  savings  and 
aggregated  resources  of  combined  radio- 
television  operations  appeared  to 
contribute  to  more  news,  public  affairs 
and  other  non-entertainment 
programming.  Based  in  part  on  that 
finding,  the  Commission  adopted  a  new- 
presumptive  waiver  policy  allowing 
increased  radio-television  ownership  in 
the  top-25  television  markets  and  in 
certain  situations  involving  the 
acquisition  of  "failed"  stations.  It 
anticipated  that  this  policy  would  lead 
to  a  limited  number  of  additional  radio- 
television  combinations  that  would 
enable  the  Commission  to  obtain 
additional  evidence  regarding  the 
advantages  and  disadvantages  of 
maintaining  the  cross-ownership  rule. 
We  seek  comment  on  the  quantities  of 
local  news  and  public  affcurs 
programming  provided  by  TV-radio 
combinations  and  stand-alone  TV  and 
radio  stations  in  those  same  markets. 
Are  combinations  and  stand-alone 
stations  providing  comparable 
quantities  of  such  programming?  If  TV- 
radio  combinations  produce  a  greater 
quantity  of  news  programming  than 
non-combined  stations,  does  that 
suggest  that  greater  cross-ownership 
among  TV  and  radio  stations  would 
produce  more  news  and/or  public 
affairs  programming?  If  the  quantity  of 
news  and  public  af&irs  is  the  same  or 


less  on  cross-owned  stations,  does  it 
suggest  the  opposite? 

3.  Competition 

104.  In  analyzing  the  relationship  of 
the  radio/TV  cross-ownership  rule  and 
our  goal  of  competition,  the  key  issue 
under  our  traditional  competition 
framework  is  the  extent  to  which  radio 
and  television  stations  compete  with 
each  other  to  attract  advertising 
revenue.  The  stronger  the  competition 
between  these  two  outlets,  the  more 
relevant  a  cross-ownership  limit  may  be 
Relaxation  or  elimination  of  the  rule 
may  not  harm  competition  if  the  record 
shows  that  there  is  weak  substitution 
between  radio  and  television 
advertising.  We  welcome  comment,  as 
well  as  any  empirical  studies,  on  the 
substitution  between  radio  and 
television  advertising.  We  also  wish  to 
consider  what  bearing  advertising 
substitution  between  radio,  television, 
and  other  outlets,  such  as  newspapers, 
magazines,  and  Internet  Web  sites,  may 
have  on  this  rule.  Any  empirical  work 
demonstrating  such  advertising 
substitution  is  strongly  encouraged. 

105.  We  are  also  concerned  with  the 
impact  that  radio/TV  cross-ownership 
limits  may  have  on  innovation  in  the 
media  marketplace.  Does  our  current 
rule  promote  innovation?  Would 
relaxation  of  the  radio/TV  cross- 
ownership  rule  increase  incentives  to 
provide  innovative  broadcast 
programming  or  new  broadcast-based 
technologies  or  services?  Are  there  other 
factors  or  policy  goals  we  should 
consider  in  determining  whether  to 
retain,  modifv,  or  eliminate  the  radio/ 
TV  cross-ownership  rule? 

C.  Alternative  Means  To  Achieve  Goals 

106.  If  the  record  demonstrates  that 
the  current  ownership  rules  are  no 
longer  necessar\-  to  actually  serve  the 
stated  goals  and  the  public  interest,  we 
seek  comment  on  the  most  appropriate 
means  to  achieve  the  stated  goals.  We 
see,  at  a  minimum,  three  alternatives: 
(1)  A  case-by-case  approach;  (2)  outlet 
specific  rules;  and  (3)  a  single  local 
media  ownership  rule  covering  all 
outlets.  Often,  bright  line  structural 
regulations  have  the  effect  of  being  both 
over-inclusive  and  under-inclusive. 
That  is,  a  prophylactic  structural  rule 
may  prohibit  a  combination  that  poses 
little  competitive  or  consumer  harm,  or 
entails  substantial  consumer  benefits. 
Or,  such  a  limit  may  allow  anti- 
competitive combinations  that 
nevertheless  satisfy  the  rule.  We  ask 
whether  our  structural  regulations 
should  be  replaced  with  a  case-by-case 
review  of  transactions  so  that  a  fact- 
specific  analysis  of  the  impact  on  our 


policy  goals  can  be  conducted  In  the 
alternative,  or  in  conjunction  with  a 
case-by-case  review,  should  the 
Commission  rely  solely  on  the 
unfettered  marketplace  to  achieve  its 
stated  policy  goals?  If  we  decide  to 
retain  structural  rules,  should  the 
Commission  retain  a  set  of  outlet 
specific  rules  similar  in  form  to  our 
current  rules? 

107.  We  recognize  that  a  pure  case-by- 
case  approach  could  create  an 
unnecessary  level  uf  uncertainty  among 
media  firms.  Such  uncertainty  could  be 
mitigated  by  one  or  more  "soft" 
ownership  caps.  A  soft  cap  would 
identify  a  certain  level  of  ownership 
concentration  below  which  a 
transaction  would  be  presumed  lawful, 
and  above  which  the  transaction  would 
be  unlikely  to  be  permitted,  but  would 
be  reviewed  by  the  Commission  on  a 
case-by-case  basis.  If  we  adopted  one  or 
more  soft  caps,  we  anticipate  identifying 
the  factors  we  would  consider  in 
evaluating  proposed  transactions.  We 
seek  comment  on  these  matters. 

108.  If  we  decide  to  retain  structural 
rules,  should  the  Commission  retain  a 
set  of  outlet  specific  rules  similar  in 
form  to  our  current  rules?  This  type  of 
ownership  rul''  structure  may  permit  the 
Commission  t    limit  specific  harms  and 
promote  speciuc  benefits  in  a  more 
targeted  fashion  than  would  case-by- 
case  review.  For  example,  if  we  found 
that  two  outlet  types  were  both  the 
undisputed  leaders  in  contributing  to 
viewpoint  diversity  and  were  the  only 
two  competitors  in  a  particular 
advertising  market,  we  would  explore 
whether  a  cross-ownership  limitation 
was  necessary  to  preserve  viewpoint 
diversity  and  economic  competition. 

109.  As  suggested  by  this  hypothetical 
such  an  outlet  specific  method  could 
require  persuasive  evidence  that 
particufar  outlets  are  sufficiently  unique 
that  they  merit  treatment  separate  from 
other  outlets.  The  Sinclair  court  held 
that  we  failed  to  justify  applying 
disparate  voice  tests  to  broadcast 
television  stations  in  the  local  TV 
multiple  ownership  and  the  radio/TV 
cross-ownership  rules.  For  this  reason, 
should  the  Commission  adopt  a  local 
single  media  ownership  rule  that  is 
applicable  to  all  or  some  media  outlets 
and  dependent  on  the  number  of 
independent  "voices  "  in  any  particular 
market?  This  single  rule  option  is 
intended  to  address  only  those  instances 
in  which  the  ownership  of  multiple 
media  outlets  included  a  broadcast 
station.  A  single  rule  applicable  to  all 
media  might  help  avoid  the  type  of 
inconsistency  criticized  by  the  Sinclair 
court.  The  goal  of  a  single  rule  would 
be  to  replace  outlet  specific  rules  that  no 
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longer  may  be  justified  by  themselves 
but  which,  viewed  collectively,  may 
continue  to  be  necessary  in  some  form 
to  promote  competition,  diversity  and 
localism.  We  seek  comment  on  these 
proposals. 

110.  A  key  factor  in  whether  we 
pursue  a  single  framework  or  more 
outlet  specific  policies,  or  other  options, 
is  the  feasibility  of  synthesizing  the 
results  of  our  various  inquiries.  VVt;  have 
identified  the  promotion  of  diversity, 
competition,  and  loc;alism  as  potential 
guiding  principles  in  setting  ownership 
policies.  It  is  conceivable  that  certain 
media  outlets  are  substitutes  for 
diversitv  purposes,  but  are  not 
substitutes  from  the  perspective  of 
advertisers  or  program  producers.  In 
that  situation,  one  option  might  be  to: 

(1)  maintain  same-outlet  restrictions 
[e.g..  a  limit  on  the  number  of 
commonly-owned  radio  stations  per 
market),  perhaps  based  on  market  size, 
in  order  to  preserve  economic 
competition  among  those  outlets  that 
directly  compete  with  each  other;  and 

(2)  eliminate  the  cross-ownership  rules 
based  on  clear  evidence  that  Americans 
today  rely  on  a  far  wider  array  of  media 
outlets  than  they  did  decades  ago.  when 
the  cross-ownership  rules  were  first 
adopted.  Or.  if  the  tnidence  supporteti 

a  finding  that  certain  different  types  of 
outlets  were  particularly  important 
news  sources,  we  might  replace  the 
cross-ownership  limits  with  an  overall 
per-market  cap  on  media  outlets.  We 
seek  comment  on  whether  this  type  of 
ownership  framework  would  be  an 
appropriate  response  to  a  record  that 
showed  that  the  markets  for  advertising 
and  viewpoint  diversity  are  not 
coterminous.  If  we  adopt  such  a 
framework,  should  we  adopt 
grandfathering  provisions,  and  if  so. 
what  limits  should  we  set? 

in.  Another  approach  to  setting  a 
single  ownership  rule  wt)uld  be  to  focus 
on  promoting  \iewpoint  diversity.  Such 
a  rule  might  be  appropriate  if  evidence 
in  the  record  were  to  show  that  certain 
media  constitute  an  "'essential  class"  of 
news  outlets  for  Americans  today.  If  the 
evidence  before  us  were  to  show,  for 
example,  that  local  television  stations, 
local  cable  operators,  and  daily 
newspapers  were  a  distinct  group  of 
influential  news  outlets,  we  might 
consider  a  local  media  ownership  rule 
that  permitted  one  entity  to  own  up  to 
a  certain  percentage  of  such  outlets  in 
a  local  market.  Such  a  rule  could  limit 
the  common  ownership  of  cable  systems 
and  broadcast  stations  in  a  market.  We 
seek  comment  on  the  implications  of 
such  a  result.  In  setting  the  appropriate 
percentage  cap.  we  would  rely  partly  on 
the  extent  to  which  the  evidence 


indicated  that  all  other  media — such  as 
radio,  the  Internet,  weekly  newspapers, 
magazines,  cable  and  DBS — were 
significant  (though  not  "essential") 
outlets  for  Americans  to  obtain  news 
and  information.  We  seek  comment  on 
this  option  and.  in  particular,  on 
whether  such  a  rule  aimed  at  promoting 
viewpoint  divt>rsity  would  effectively 
promote  competition  in  local  media 
markets  as  well   By  limiting  application 
of  this  rule  to  only  those  instances  in 
which  the  ownership  of  multiple  media 
outlets  includes  a  broadcast  station, 
would  we  impair  broadcasters'  ability  to 
compete  in  today's  media  marketplace? 

D  "Voice"  or  Other  Test 

112.  We  next  address  three  subjects 
related  to  a  .so-called  "voice  test  "  to 
assure  competition  and  diversity  in  a 
given  market:  (1)  how  to  reformulate  our 
mechanism  for  measuring  diversity  and 
competition  in  a  market;  (2)  how  to 
accord  different  weights  to  different 
media  types  to  the  extent  that  they  are 
relied  on  bv  consumers  differently;  and 
(3)  how  to  account  for  diversity  and 
competition  via  MVPDs  and  the  Internet 
in  a  revised  voice  test. 

1.  Creating  a  New  Metric 

113.  In  this  section,  we  explore  how 
to  reformulate  our  mechanism  for 
measuring  diversity  and  competition  in 
a  given  market.  All  four  of  our  existing 
lot:al  broadcast  ownership  rules  are 
aimed  at  preserving  diversity  and 
competition.  The  radio/TV  cross- 
ownership  rule  employs  a  voice  test  that 
allows  varying  levels  of  broadcast 
ownership  based  on  the  number  of 
broadcast  stations,  major  newspapers 
and  cable  systems  in  the  market.  Such 
markt^t-specific  mechanisms,  properly 
implemented,  represent  an  effective 
mechanism  lor  addressing  media 
ownership  limits  in  widely  divergent 
market  conditions. 

114.  Thus,  we  initially  explore 
whether  to  continue  to  use  a  voice  test 
to  guarantee  a  minimum  level  of 
diversit\'  and  competition  in  a  given 
market.  T\w  two  current  voice  tests 
collectively  include  television  stations, 
cable  systems,  radio  stations,  and  daily 
newspapers  as  'voices  "  Other  media 
that  we  could  consider  include  Internet 
web  sites  (including  video  services  and 
online  radio  stations),  DARS. 
magazines.  DB.S  operators,  weekly 
newspapers,  and  national  newspapers. 
We  request  comment,  including 
empirical  evidence,  on  whether  each  of 
these  additional  outlets  should  be 
counted  in  a  revised  voice  test. 


2.  Weighting  the  Voices 

115.  If  data  show  that  consumers  rely 
to  varying  degrees  on  different  types  of 
outlets  for  news  and  public  affairs,  we 
seek  comment  on  how  we  might  design 
a  test  that  accords  different  weights  to 
different  outlet  types.  For  example,  it 
may  be  appropriate  to  consider  using 
weights  based  on  such  factors  as 
audience  reach,  ownership  structure, 
the  percent  of  programming  or  print 
content  devoted  to  local  news,  and/or 
consumer  use  patterns.  Such  an 
approach  could  be  a  more  accurate 
measure  of  diversity  and  competition 
than  the  binary  "voice  "  model  [i.e..  an 
outlet  either  is  or  is  not  a  voice),  but 
may  be  difficult  to  design  and 
administer  over  time  as  industry 
conditions  change.  This  raises  the 
question  of  how  to  account  for  such 
changes  in  a  manner  that  does  not 
undermine  certainty  and  predictability. 

116.  If  we  pursue  a  weighted 
approach  to  measuring  diversity  and 
competition  in  a  given  market,  we 
would  need  a  way  to  quantify  the 
relative  contributions  of  each  type  of 
outlet.  We  are  uncertain  whether 
traditional  all-news  programming 
should  continue  to  be  the  only  measure 
of  an  outlet's  role  in  the  market,  or 
whether  other  types  of  information  that 
people  obtain  from  the  media  should 
count  as  well.  Such  quasi-news  sources 
might  include  cable  and  DBS  channels 
covering  business  or  sports,  and 
websites  devoted  to  those  subjects.  In 
addition,  some  non-news  programming 
on  broadcast  television,  such  as  "60 
Minutes,  "  may  be  similar  to  news 
programming  in  certain  respects.  We 
st!ek  comment  on  the  relevance  of  these 
sources  of  news  and  information  to  a 
weighting  system  for  various  media 
outlets. 

117.  We  also  seek  comment  on  the 
relevance  of  current  MVPD  and  Internet 
penetration  levels  in  considering  the 
contributions  of  MVPDs  and  the  Internet 
to  diversity  and  competition.  Broadcast 
television  and  radio  are  available  to 
virtually  all  Americans  who  purchase  a 
television  or  radio,  but  the  Internet, 
DBS,  and  cable  require  monthly 
subscriptions.  Does  this  fact  support  a 
difference  in  the  treatment  of  these 
media,  such  as  a  rule  that  counts  only 
broadcast  television  and  radio?  Or  is  the 
fact  that  some  media  are  "free"  and 
others  require  subscriptions  immaterial 
to  their  impact  on  the  American  people? 
In  the  past  decade,  non-broadcast  media 
have  become  widely  available  and  have 
been  subscribed  to  by  the  majority  of 
American  homes.  Are  they  now 
ubiquitous?  Do  the  Americans  who  still 
consume  onlv  broadcast  television  and 
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radio  have  any  distinguishing  features, 
such  as  location  or  level  of  income  or 
education? 

118.  Traditional  voice  tests  do  not 
consider  the  entire  range  of  news 
sources  available  to  the  public.  A  vast 
majority  of  people  may  choose  to 
receive  news  and  information  from  a 
single  source  {e.g.,  a  local  television 
broadcast).  This  fact  does  not 
necessarily  imply  that  the  public  has 
limited  access  to  many  other  sources  of 
news  and  information  (including  the 
Internet,  for  example).  In  other  words,  a 
lack  of  diversity  in  the  outlets  that 
consumers  typically  view  or  listen  to 
does  not  necessarily  imply  that 
consun^ers  have  limited  access  to 
diverse  viewpoints  or  to  multiple 
sources  of  news  and  information.  We 
seek  recommendations  on  how  to 
accurately  captiue  the  vibrancy  and 
variety  of  today's  media  market  in  a 
framework  that  is  predictable,  adaptable 
to  future  marketplace  changes,  and 
judicially  sustainable. 

3.  Accounting  for  Diversity  and 
Competition  Via  MVPDs  and  the 
Internet 

119.  MVPDs  and  the  Internet  have 
posed  unique  challenges  under  past 
formulations  of  the  voice  test.  Unlike 
TV  and  radio  stations,  MVPDs  and  the 
Internet  are  single  outlets  furnishing 
access  to  multiple  news  sources.  In 
analyzing  whether  and  how  MVPDs, 
such  as  cable  systems,  should  be 
counted  as  voices,  we  must  examine  not 
only  how  much  content  is  available,  but 
also  who  controls  viewers'  access  to  it. 
We  decided  in  1999,  in  the  context  of 
the  radio/TV  cross-ownership  rule,  to 
count  a  cable  system  as  one  voice 
because  "most  programming  is  either 
originated  or  selected  by  the  cable 
system  operator,  who  thereby  ultimately 
controls  the  content  of  such 
programming."  However,  cable  systems 
also  give  viewers  access  to  much 
information  on  matters  of  public 
concern.  For  example,  it  appears  that  a 
typical  household  that  subscribed  to 
cable  (or  DBS)  service  could  find — on 
CNN,  CNBC,  MSNBC,  Fox  News,  and  C- 
SPAN — at  least  as  many  soim:es  of 
information  about  national  issues  as  it 
would  find  on  multiple  broadcast  TV 
and  radio  stations.  It  also  appears, 
however,  that  most  MVPDs  carry  largely 
the  same  all-news  channels  and  other 
channels  with  specialized  news  and 
information  such  as  business,  sports, 
and  weather.  Under  one  possible 
approach,  we  could  choose  to  count 
CNN  as  one  voice  even  if  it  were  carried 
in  a  community  by  the  largest  cable 
operator,  an  overbuilder,  and  two  or 
more  DBS  providers. 


120.  Another  approach  would  be  to 
count  each  independent  owner  as  a 
voice,  so  that  if  one  entity  owned  a 
broadcast  station,  a  cable  system  and 
several  channels  on  it,  an  Internet 
access  service,  and  a  web  page  in  the 
same  area,  it  would  count  as  one  voice 
instead  of  many.  Although  we  have 
listed  many  sources  of  media 
programming  and  distribution,  industry 
consolidation  and  the  reduction  in  the 
number  of  owners  could  diminish 
diversity  and  competition  across  these 
outlets. 

121.  We  invite  comment  on  DBS's 
contribution  to  diversity  and 
competition,  and  whether  DBS  should 
be  considered  a  voice  in  any  rule  we 
adopt.  At  a  minimum.  DBS  contributes 
to  viewpoint  diversity  through  its 
editorial  control  over  channel  selection. 
In  addition,  DBS  systems  are,  like  cable 
systems,  platforms  and  outlets  for  far 
more  channels  and  programs  than  can 
be  presented  by  broadcasters.  In  the  past 
we  have  not  counted  DBS  as  a  voice 
because  it  did  not  then  provide  local 
programming.  We  invite  comment  as  to 
whether  that  rationale  is  still  valid 
today.  Should  we  consider  DBS  a  voice 
because  of  the  range  of  programs  and 
chaimels  it  provides?  Do  these  systems 
contribute  to  diversity  and  competition 
regardless  of  the  extent  to  which  DBS 
provides  local  programming? 

122.  In  addition.  DBS  operators' 
transmission  of  local  broadcast  channels 
has  greatly  increased  since  the 
enactment  of  the  Satellite  Home  Viewer 
Improvement  Act  of  1999  ("SHVIA"), 
which  permitted  DBS  operators  to 
retransmit  local  broadcast  signals  into 
local  markets.  We  ask  whether,  in  light 
of  SHVIA.  DBS  can  fairly  be  classified 
as  an  outlet  for  the  purpose  of  any  new 
voice  test.  Does  the  local  programming 
available  on  DBS  merely  reproduce  the 
information  obtainable  via  over-the-air 
television  and  cable?  Does  DBS  provide 
a  source  of  diversity  and  competition  to 
consumers  in  rural  areas  that  are  not 
served  by  local  TV  stations  or  cable? 

123.  We  request  comment  on  whether 
the  foregoing  analysis  of  cable  and  DBS 
is  correct.  Based  on  that  analysis, 
should  we  count  these  media  as  voices, 
and  if  so,  how?  For  example,  where 
there  are  two  cable  systems  serving  the 
same  area,  should  we  count  each  as  a 
voice?  Or,  should  we  count,  as 
independent  voices,  each  independently 
owned  source  of  news  and  public  affairs 
programming  that  is  made  available  to 
cable  and  DBS  subscribers?  When  the 
same  progremiming  is  made  available  in 
a  community  by  more  than  one  MVPD, 
e.g.,  if  each  one  provides  CNN,  should 
that  count  as  one  voice  or  more?  How, 

if  at  all,  should  tl)e  same  question  be 


answered  for  broadcast  stations  in  the 
same  area  that  carr>'  programs  from  the 
same  source,  such  as  a  single  news 
broadcast?  On  an  AOL  Time  Warner 
cable  system,  for  example,  should  CNN 
count  as  a  voice  independent  of  AOL 
Time  Warner?  Should  we  count  each 
independently  owned  network  carried 
by  a  cable  system  or  DBS  provider  in  a 
market  as  one  voice?  On  cable 
television,  do  PEG  channels  carry 
enough  information  and  viewpoints  to 
count  as  one  or  more  voices?  How 
common  are  locally  or  regionally 
oriented  cable  offerings  such  as  New 
England  Cable  News,  the  borough- 
specific  cable  channels  in  New  York 
City,  and  North  West  Cable  News  that 
serves  Seattle  and  the  Pacific 
Northwest?  Finally,  we  seek  comment 
on  the  ability  of  cable  operators  and 
DBS  providers  to  act  as  content 
gatekeepers  by  choosing  which 
programming  is  selected  to  fill  the 
available  channel  capacity.  Should  their 
status  as  gatekeepers  affect  whether  or 
how  we  count  them  as  voices? 

124.  Like  cable  and  DBS,  the  Internet 
also  presents  unique  challenges  in  the 
context  of  diversity  and  competition.  In 
1999,  we  decided  not  to  count  the 
Internet  as  a  voice,  in  part  because 
"many  still  do  not  have  access  to  this 
new  medium."  Is  the  Internet  now  so 
widely  accessible  that  it  should  count  as 
a  voice?  Are  there  characteristics  of  the 
acquisition  of  information  on  the 
Internet,  such  as  the  need  to  click  a 
hyperlink  or  key  in  a  website's  Internet 
address,  that  make  it  different  from 
broadcasting  such  that  we  should  not 
count  it?  Or,  should  these 
characteristics  of  the  Internet  affect  the 
significance  we  give  the  Internet?  If  so, 
should  it  count  as  one  voice  or  many? 
On  the  Internet,  how  much  news  and 
how  many  viewpoints  are  original;  that 
is,  not  merely  re-purposed  content  that 
also  is  available  from  local  and  national 
media  outlets,  such  as  TV  stations, 
networks,  and  newspapers?  We  assume 
that  the  Internet  permits  the  user  to 
access  any  news  source  having  a 
presence  on  the  World  Wide  Web.  Is 
there  any  instance  of  an  Internet  service 
provider  ("ISP")  or  other  entity  acting  as 
an  "Internet  gatekeeper  "  by  denying  a 
subscriber  access  to  a  news  source  on 
the  World  Wide  Web?  Is  the  role  of  a 
gatekeeper  different  between  the 
Internet  and  cable  or  DBS?  We  also 
assume  that,  unlike  cable  or  DBS,  the 
Internet  has  unlimited  capacity  such 
that  there  is  no  limit  on  the  number  of 
news  sources  that  a  user  can  reach.  We 
seek  comment  on  these  assumptions 
and  their  relevance  to  our  analysis  of 
diversity  and  competition. 
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VI.  National  Ownership  Rules 

125.  In  this  section  we  consider 
whether  the  national  TV  ownership  rule 
and  the  dual  network  rule  continue  to 
meet  the  statutory'  standard.  Unlike  the 
local  TV  ownership  rule  and  the  radio/ 
TV  cross-ownership  rule,  these  two 
rules  do  not  directly  limit  local  media 
ownership,  although  they  may 
indirectly  affect  viewpoint  diversity  in  a 
given  local  market  by  limiting  network 
ownership  across  markets.  As  such,  thev 
appear  to  play  a  less  direct  rol?  in  our 
core  policy  concern  of  viewpoint 
diversity .  although  we  invite  comment 
on  this  issue. 

A.  National  TV  Ownership  Rule 

126.  The  national  TV  ownership  rule 
prohibits  an  entity  from  owning 
television  stations  that  collectively 
would  reach  more  than  35%  of  U.S. 
television  households.  Reach  is  defined 
as  the  number  of  television  households 
in  the  TV  DMA  to  which  each  owned 
station  is  assigned.  47  CFR 
73.3555(e)(1).  In  the  1999  National 
Television  Ownership  R8-0  (64  FR 
50647.  September  17,  1999)  the 
Commission  clarified  that  no  market 
will  be  counted  more  than  once  when 
calculating  the  35%  cap.  DMAs,  rather 
than  Arbitron's  Areas  of  Dominant 
Influence,  are  used  to  define  a  station's 
market  for  the  purpose  of  calculating 
national  audience  reach.  Broailfast 
Television  National  Ownership  Rules, 
Review  of  the  Commission's  Regulations 
Governing  Television  Broadcasting. 
Television  Satellite  Stations  Review  of 
Policy  and  Rules.  VHF  stations  are 
attributed  with  all  TV  households  in  the 
DMA:  I'HF  stations  are  attributable  with 
50%  of  the  DMA  households  (the  -UHF 
discount"),  VHF  stations  are  attributed 
with  all  TV  households  in  the  DMA. 
UHF  stations  are  attributable  with  50% 
of  the  DMA  households  (the  "UHF 
discount"). 

127  The  Commission  first  adopted 
national  ownership  restrictions  for 
television  broadcast  stations  in  1941  bv 
imposing  numerical  caps  on  the  number 
of  stations  that  could  he  cnminoiilv- 
owned.  The  rule  was  amended  a 
number  of  times  thereafter  to  increase 
the  cap  on  the  number  of  television 
stations.  In  1985.  the  station  cap  was 
raised  from  7  to  12  and  an  audience 
reach  limit  of  25%  was  added.  The 
stated  purposes  of  these  early  national 
TV  ownership  limits  were,  in  general,  to 
balance  several  goals.  On  the  one  hand, 
the  Commission  wanted  to  promote 
competition  and  "diversification  of 
program  and  service  viewpoints."  On 
the  other  hand,  common  ownership  of 
stations  in  different  areas  allows 


efficiencies  to  be  realized,  and  the 
Commission  raised  numerical  limits  as 
the  number  of  television  stations 
increased. 

128,  In  the  1996  Act,  Congress 
directed  the  Clommission  to  eliminate 
the  station  cap  and  raise  the  national 
reach  limit  from  25%  to  35%.  In  the 

1998  Biennial  Report,  the  Commission 
addressed  the  issue  of  whether  or  not  to 
modify  or  eliminate  the  35%  national 
audience  reach  limit.  The  Commission 
determined  that  the  changes  made  in 

1999  to  the  local  television  ownership 
rule  should  be  observed  and  assessed 
before  making  any  further  changes  to 
the  national  limit.  It  also  found  that 
many  group  owners  had  acquired  large 
numbers  of  stations  nationwide,  and 
that  this  trend  needed  further 
observation.  The  Commission  stated 
that  consolidation  of  ownership  of 
television  stations  in  the  hands  of  a  few 
national  networks  would  not  starve  the 
public  interest.  The  Commission 
reasoned  that  national  networks  have  a 
strong  economic  interest  in  having  their 
affiliates  clear  (that  is,  decide  to 
broadcast)  all  network  programming, 
and  independently  owned  affiliates  play 
a  valuable  counterbalancing  role 
becau.se  thev  have  the  right  to  decide 

w  hether  to  clear  network  programming 
or  to  air  instead  programming  from 
other  sources  that  they  believe  better 
serves  the  needs  and  interests  of  the 
local  communities  to  which  they  are 
licensed.  It  also  said  that  independent 
ownership  of  stations  increases  the 
diversity  of  programming  by  providing 
an  outlet  for  non-network  programming. 
The  Commission  referred  to  possible 
competitive  problems  in  the  national 
markets  for  advertising  and  ptogram 
production.  The  court  in  Fox  Television 
has  remanded  the  Commission's 
decision  in  the  1998  Biennial  Review- 
not  to  consider  further  changes  in  the 
national  TV  ownership  rule.  In  this 
section,  we  invite  comment  on  whether 
to  retain,  eliminate,  or  modif\'  the 
national  TV  ownership  rule. 

129  We  ask  for  comment  about 
whether  the  current  national  TV 
iivvnership  rule  is  necessary  in  the 
public:  interest  as  the  result  of 
competition.  Does  it  continue  to  serve 
its  original  purposes  of  promoting 
competition  and  viewpoint  and 
programming  diversity?  Does  the  rule 
promote  the  other  goals  in  described 
section  I\'.  including  localism  and  the 
various  other  forms  of  diversity  and 
competition.'  If  the  rule  serves  some  of 
our  purposes  and  disserves  others,  does 
the  balance  of  its  effects  argue  for 
keeping,  revising,  or  abolishing  the  rule? 

1.10,  VVe  invite  comment  on  the 
relevance  and  continued  efficacy  of  the 


UHF  discount.  The  UHF  discount  is 
intended  to  recognize  the  deficiencies  in 
over-the-air  UHF  reception  in 
comparison  to  VHF  reception.  The 
Commission  retained  the  50%  UHF 
discount  in  the  1998  Biennial  Report, 
concluding  that  the  signal  disparity 
between  UHF  and  VHF  had  not  yet  been 
eliminated.  Noting  that  the  signal 
disparity  should  be  rectified  to  some 
extent  by  digital  television,  however, 
the  Commission  stated  in  the  1998 
Biennial  Report  that  when  the  transition 
to  digital  television  is  near  completion, 
we  would  issue  a  NPRM  proposing  a 
phased-in  elimination  of  the  discount. 

131.  We  ask  the  parties  to  comment 
on  the  extent  of  the  UHF  'handicap  '  in 
today's  marketplace.  In  particular,  over 
86%  of  consumers  receive  video 
programming  from  MVPDs  where  UHF 
signal  quality  is  largely  equalized  with 
that  of  VHF  channels.  In  addition,  cable 
has  must  carry  obligations  with  respect 
to  UHF  stations  and  DBS  operators  carry 
UHF  stations  in  any  local  market  where 
they  elect  to  carry  at  least  one  local 
broadcast  signal.  We  seek  comment  on 
whether  the  UHF  discount  continues  to 
be  necessary  in  light  of  the  effect  of 
MVPDs  on  UHF  signal  issues. 

1.  Diversity 

132.  In  1984.  the  Commission 
concluded  that  the  relevant  geographic 
market  for  considering  viewpoint 
diversity  is  local,  not  national.  Thus,  in 
the  1984  Multiple  Ownership  Order,  the 
Commission  relaxed  the  national 
ownership  restrictions.  It  raised  the 
station  cap  from  seven  stations  to  twelve 
stations  and  said  that  the  entire  rule 
would  be  eliminated  (or  sunset)  in  six 
years.  The  Commission  reasoned  that 
the  area  from  which  consumers  can 
select  the  relevant  mass  media 
alternatives  is  generally  the  local 
community  in  which  they  work  and 
live,  where  radio  and  TV  signals  are 
available  in  discrete  local  markets,  and 
other  local  media  outlets  are  abundantly 
a\ailable.  It  determined  that  the  lack  of 
relevance  of  the  rule  to  local  viewpoint 
diversity  "persuades  us  that  elimination 
of  the  national  ownership  rule  is 
unlikely  to  have  an  adverse  impact  on 
the  number  of  independent  viewpoints 
available  to  consumers."  It  also 
determined  that  elimination  of  the 
national  TV  ownership  rule  posed  no 
threat  to  the  diversity  of  independent 
viewpoints  in  the  information  and 
entertainment  markets,  because  a  wide 
range  of  media  outlets  existed  and 
because  the  rule  did  not  affect  the 
number  of  viewpoints  in  the  relevant 
local  markets. 

133.  On  reconsideration,  the 
Commission  added  a  25%  audience 
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reach  limit  to  the  12  station  cap  and 
eliminated  the  sunset  provision  adopted 
in  the  1984  Multiple  Ownership  Order, 
concluding  that  "the  complete  and 
abrupt  elimination  of  our  national 
multiple  ownership  rules  might 
engender  a  precipitous  and  potentially 
disruptive  restructuring  of  the  broadcast 
industry."  The  Commission  reiterated 
that  diversity  of  viewpoint  was 
determined  at  the  local  level.  The 
Commission  also  affirmed  that  the  1984 
decision:  balanced  the  need  for  a 
presumptive  rule  equating  ownership 
diversity  at  the  national  level  with 
viewpoint  diversity  against  the 
demonstrable  benefits  of  group 
ownership.  In  the  context  of  this 
balancing  process,  we  found  that 
national  ownership  diversity  is  not  of 
primary  relevance  in  promoting 
viewpoint  diversity.  In  this  regard  we 
noted  that  the  most  important  idea 
markets  are  local .  .  .  [Njational 
broadcast  ownership  limits,  as  opposed 
to  local  ownership  limits,  ordinarily  are 
not  pertinent  to  assuring  a  diversity  of 
views  to  the  constituent  elements  of  the 
American  public. 

134.  In  the  1998  Biennial  Report,  the 
Commission  reconsidered  its  views 
regarding  the  relationship  between  the 
national  TV  ownership  rule  and 
viewpoint  diversity.  It  asserted  that 
independently-owned  affiliates  play  a 
valuable  role  by  "counterbalancing"  the 
networks'  strong  economic  incentive  in 
clearing  all  network  programming 
"because  they  have  the  right ...  to  air 
instead"  programming  more  responsive 
to  local  concerns.  In  determining  not  to 
modify  or  eliminate  the  rule,  it  noted 
that  the  "competitive  concerns"  of 
opponents  of  relaxing  or  eliminating  the 
[national  TV  ownership  rule],  including 
the  concern  that  the  number  of 
viewpoints  expressed  nationally  would 
be  reduced,  were  more  convincing  than 
the  comments  in  support  of  relaxation 
or  elimination. 

135.  In  Fox  Television,  the  DC  Circuit 
remanded  the  decision  in  the  1998 
Bieimial  Report  to  retain  the  national 
TV  ownership  rule,  holding  that  the 
decision  to  retain  it  was  arbitrary  and 
capricious.  The  court  took  note  of  the 
Commission's  1984  Multiple  Ownership 
Order,  which  concluded  that  the  rule 
should  be  repealed  because  it  focuses  on 
national,  rather  than  local,  markets  and 
thus  has  an  insignificant  effect  on 
viewpoint  diversity.  It  also  took  note  of 
the  Commission's  1984  assertion  that  it 
had  no  evidence  suggesting  that  stations 
which  are  not  group-owned  better 
respond  to  community  needs,  or  spend 
more  of  their  revenues  on  local 
programming.  When  the  Commission 
changed  course  by  retaining  the  limit  in 


the  1998  Biennial  Report,  it  failed  to 
explain  why  it  no  longer  considered  the 
reasoning  in  its  1984  Multiple 
Ownership  Order  to  be  persuasive. 
According  to  the  court,  the 
Conmiission's  failure  to  explain  this 
significant  deviation  from  its-earlier 
conclusions  rendered  its  1998  decision 
arbitrary  and  capricious. 

136.  It  appears  that  the  national  TV 
ownership  rule  is  not  directly  relevant, 
and  perhaps  not  relevant  at  all.  to  the 
goal  of  promoting  viewpoint  diversity. 
Consumers  generally  do  not  travel  to 
other  cities  to  obtain  viewpoints. 
Instead,  they  rely  on  outlets  for  news 
sources,  such  as  TV,  radio,  newspapers, 
Internet,  cable,  DBS,  and  magazines  that 
are  available  in  their  own  cities.  As  a 
result,  the  expression  of  viewpoints  by 
television  stations  in  one  city  does  not 
appear  to  affect  in  any  meaningful  way 
the  viewpoints  available  to  people 
located  in  other  cities.  We  seek 
comment  on  this  analysis  as  well  as  on 
the  general  question  whether  our 
national  TV  ownership  rule  is  relevant 
to  our  goal  of  promoting  viewpoint 
diversity  on  a  local  level.  Is  there  a 
relationship  between  the  national 
ownership  rule  and  the  dual  network 
rule  with  regard  to  viewpoint  diversity? 
For  example,  could  we  safely  repeal  the 
national  ownership  rule  as  long  as  we 
maintain  the  dual  network  rule  because 
the  latter  renders  more  likely  the 
preservation  of  at  least  four  different 
newscasts  in  each  market?  Does,  as  the 
Commission  concluded  in  the  1998 
Biennial  Report,  independent 
ownership  of  stations  increase  diversity 
of  programming  by  providing  outlets  for 
non-network  programming?  Do 
commenters  believe  that  the  broadcast 
of  non-network  programming  promotes 
our  goal  of  source  diversity? 

137.  We  seek  comment  on  the  role  of 
independently  owned  and  operated 
stations.  In  deciding  not  to  relax  the 
national  ownership  rule  in  the  1998 
Biennial  Report,  the  Commission  said: 
We  do  not  believe  that  consolidation  of 
ownership  of  all  or  most  of  the 
television  stations  in  the  country  in  the 
hands  of  a  few  national  networks  would 
serve  the  public  interest.  The  national 
networks  have  a  strong  economic 
interest  in  clearing  all  network 
programs,  and  we  believe  that 
independently  owned  affiliates  play  a 
valuable  counterbalancing  role  because 
they  have  the  right  to  decide  whether  to 
clear  network  programming  or  to  air 
instead  programming  from  other  sources 
that  they  believe  better  serves  the  needs 
and  interest  of  the  local  communities  to 
which  they  are  licensed.  Independent 
ownership  of  stations  also  increases  the 
diversity  of  programming  by  providing 


an  outlet  for  non-network  programming. 
In  Fox  Television,  the  court  found  our 
explanation  to  be  a  plausible 
justification  for  the  national  ownership 
rule  and  consistent  with  the 
requirements  in  section  202(h).  The 
court  stated,  however,  that  the 
Commission's  conclusion  was  not 
adequately  supported  by  the  record: 
Although  we  do  not  agree  with  the 
networks  that  this  reason  is 
unresponsive  to  section  202(h)  *   *   * 
we  must  agree  that  the  Commission's 
failure  to  address  itself  to  the  contrary 
views  it  expressed  in  the  1984  Report 
effectively  undermines  its  rationale. 
*   *   *  The  (1998  Biennial  Report)  does 
not  indicate  the  Commission  has  since 
received  such  evidence  or  otherwise 
found  reason  to  repudiate  its  prior 
decision.  We  seek  comment  on  whether 
independently  owned,  network- 
affiliated  stations  offer  more  diverse 
programming  and/or  programming  from 
more  diverse  sources  than  affiliated 
stations  that  are  owned  and  operated  by 
their  network.  We  ask  parties  to  provide 
evidence  supporting  their  comments  on 
this  issue.  Are  there  other  factors  or 
policy  goals  we  should  consider  in 
determining  whether  to  retain,  modif\', 
or  eliminate  the  national  TV  ownership 
rule? 

2,  Competition 

138.  We  seek  comment  on  how  the 
national  TV  ownership  rule  affects  the 
ability  of  TV  station  group  owners  to 
compete  against  other  video  providers. 
We  are  interested  in  the  impact  this  rule 
may  have  on  the  program  production 
market  and  the  advertising  market.  We 
also  ask  whether  examination  of 
advertising  competition  is,  or  should  be, 
relevant  to  this  analysis.  Commenters 
are  asked  to  analyze  the  impact  of  the 
transaction  costs  and  uncertainties 
associated  with  network-affiliate 
relationships  as  well  as  any  pro- 
competitive  benefits  of  the  current 
national  television  ownership  rule.  VVe 
also  seek  comment  on  whether  the 
national  television  ownership  rule 
artificially  constrains  the  largest  group 
owners  from  employing  their  skills  in 
additional  markets,  and  whether  and 
how  this  operates  to  the  detriment  of 
consumers  in  those  markets. 

a.  Program  Production  Market 

139.  Broadcast  television  stations 
organize  a  schedule  of  video 
programming  which  they  either  produce 
themselves  or  purchase  from  others  in  a 
national  market.  The  TV  Ownership 
FNPRM  expressed  a  competitive 
concern  about  the  ability  of  large 
purchasers  of  video  programming  to 
exercise  monopsony  power  and 
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artificially  restrict  the  price  paid  for 
programmiriiJ  The  market  for  program 
produc:tion  appears  to  consist  of  firms 
that  produce  niche  and  general 
entertainment  programming  for  sale  to 
program  packagers.  Program  packagers 
include  cable  networks,  broadcast 
television  networks,  program 
svndicators,  and  individual  owners  of 
television  stations  (regardless  of 
whether  the  station  also  carries  network 
programming]. 

140  We  seek  comment  on  whether 
the  national  TV  ownership  rule 
promotes  or  hinders  competition  in  the 
program  production  market.  We  ask 
commenters  to  address  whether  raising 
the  national  ownership  cap  would 
facilitate  monopsony  power.  Our 
answer  to  this  question  depends 
significantly  on  the  identification  of 
market  participants. 

141.  Regulatory  changes  have 
occurred  in  the  past  six  years  that  may 
have  affected  the  program  production 
market.  Prior  to  the  1996  increase  in  the 
national  TV  ownership  cap.  the 
Commission  eliminated  the  financial 
interest  and  syndication  rules  ("fin- 
svn")  and  the  prime  time  access  rule 
(•'•PTAR').  Can  the  effects  of  the  1996 
change  in  the  national  ownership  cap  be 
separated  from  the  effects  of  the  repeal 
of  the  fin-syn  and  PTAR  rules.'  if  so,  we 
ask  commenters  to  identify  those  effects 
and  to  address  whether  the  .35%  cap 
continues  to  be  necessary  to  promote  a 
robust  and  diverse  program  production 
market. 

b.  Advertising  Markets 

142.  We  have  considered  national 
television  advertising  as  a  relevant 
market  based  on  the  different  nature  of 
advertisers  seeking  a  national  audience 
rather  than  ones  purchasing  time  for 
local  markets.  More  recently,  we 
identified  a  strategic  group  among  the 
programming  networks  that  consisted  of 
ABC,  NBC,  CBS,  and  Fox.  This 
assessment  was  based  on  findings  that: 
(1)  the  relatively  few  local  stations 
available  with  which  to  affiliate 
constituted  a  meaningful  entry  barrier 
into  the  strategic  group:  and  (2)  prime 
time  viewership  ratings  were 
significantly  higher  for  the  strategic 
group  networks  than  for  other  broadcast 
television  networks.  If  our  prior 
identification  of  this  strategic  group 
continues  to  be  accurate  today,  the 
existence  of  this  group  likely  restrains 
competition  for  national  advertising 
among  the  broadcasters. 

143.  We  seek  comment  on  whether 
this  analysis  continues  to  be  an  accurate 
characterization  of  the  national 
advertising  market  and  the  participants 
in  the  market.  First,  we  request 


comment  on  whether  the  key 
participants  in  the  national  television 
advertising  market  should  be  defined 
more  broadly  to  include  broadcast  TV 
networks  outside  the  strategic  group.  If 
so,  what  are  the  factors  that  should  be 
considered  in  identifying  the  members 
of  the  strategic  group?  Should  the 
participants  in  the  national  television 
advertising  market  also  include  other 
outlets  such  as  non-broadcast  television 
networks  (ESPN,  CNN,  etc.)?  Cable 
networks  and  the  other  broadcast 
networks  such  as  The  WB  and  UPN 
have  nati(3nal  t:overage  and  carry 
national  advertising,  which  may  suggest 
they  serve  as  substitutes  from  the 
perspective  of  at  least  some  advertisers. 

144.  Second,  regardless  of  whether  we 
also  include  non-broadcast  networks  in 
the  national  television  advertising 
market,  we  seek  information  on  the 
extent  to  which  national  spot 
advertisements  and/or  syndicated 
programming  are  fungible  with  network 
television  advertising  from  the 
perspective  of  advertisers.  If  group 
owners  compete  in  the  national 
advertising  market,  it  would  appear  that 
increasing  the  35%  ownership  cap 
could  diminish  competition  by  allowing 
broadcast  networks  to  acquire 
additional  stations,  thereby  reducing  the 
effectiveness  of  non-network  group 
owners  in  the  national  advertising 
market.  We  request  market  share  data 
and  analysis  on  this  important  point. 
Technology  changes  in  advertising 
delivery  may  also  allow  the  broadcast 
television  networks  to  effectively 
provide  national  spot  advertising.  That 
is,  a  national  network  may  deliver 
different  advertisements  targeted  to 
different  regions  of  the  country 
simultaneously.  We  seek  comment  on 
this  development  and  its  relevance,  if 
any,  to  competition  in  the  national 
advertising  market.  Third,  a  recent 
study  suggests  that  the  national 
advertisers  do  not  readily  substitute 
between  alternative  media.  We  seek 
comment  on  this  analysis. 

145  The  national  TV  ownership  rule 
does  not  appear  to  have  a  direct  effect 
on  the  number  of  competitors  in  the 
local  advertising  market.  The  rule 
affects  primarily  the  total  number  of 
national  households  one  group  owner 
can  reach,  not  the  number  within  a 
single  market.  tOf  course,  we  recognize 
that  the  35%  limit  could  inhibit  the 
participation  of  a  group  owner  in  a 
particular  local  TV  market  and  thereby 
affect  competition  in  that  market.  In 
particular,  we  seek  comment  on 
whether  additional  scale  economies 
could  be  realized  by  group  owners  and 
whether  the  current  rule  prevents 
especially  skilled  management  from 


entering  additional  local  markets.  We 
seek  comment  on  this  general  issue,  and 
whether  limiting  the  size  of  group 
owners  nationally  can  have  an  impact 
on  competition  in  the  local  advertising 
market. 

c.  Innovation 

146.  We  are  also  concerned  with  the 
impact  that  the  national  TV  ownership 
rule  may  have  on  inno\'ation  in  the 
media  marketplace.  Does  our  current 
rule  promote  or  hinder  innovation? 
Does  a  traditional  competition  analysis 
adequately  capture  the  beneficial  effects 
of  innovation?  What  effect,  if  any, 
would  a  relaxed  national  TV  ownership 
rule  have  on  the  ability  of  a  broadcast 
network  to  develop  innovative 
programming  or  services,  or  to 
effectuate  the  transition  to  digital 
television?  Does  the  answer  depend  on 
whether  the  group  owner  plans  to 
provide  purely  high  definition 
television  or  standard  definition 
television  plus  ancillary  services? 
Would  relaxation  of  the  national  TV 
ownership  rule  increase  the  ability  and 
incentives  of  market  participants  (the 
large  group  owners  in  particular)  to 
develop  innovative  technologies  and/or 
new  types  of  video  programming? 

3.  Localism 

147.  The  Commission  has  said  in  the 
past  that  a  national  TV  ownership  rule 
strengthens  localism  by  creating  a  class 
of  non-network  station  owners  that  can 
decide  whether  to  preempt  network 
programming  in  favor  of  programming 
that  would  better  serve  the  needs  and 
interests  of  that  station's  community.  In 
Fox  Television,  the  court  affirmed  that 
localism  is  a  potentially  relevant 
consideration  in  deciding  whether  to 
retain,  modify,  or  eliminate  the  national 
TV  ownership  rule.  Given  this  statement 
by  the  court  and  fact  that  the  national 
ownership  rule  may  have  the  most 
direct  impact  of  our  rules  on  the 
attainment  of  localism,  our  evaluation  of 
the  continued  need  for  this  rule  will 
rely  heavily  on  our  findings  regarding 
its  effectiveness  in  promoting  localism. 

148.  The  production  of  local  news 
and  public  affairs  programming  may 
represent  one  form  of  localism.  We  seek 
to  understand  whether  the  national  TV 
ownership  rule,  by  preserving  a  class  of 
affiliates,  may  have  the  effect  of 
increasing  or  decreasing  the  quantity 
and/or  quality  of  local  news  and  public 
affairs  programming.  We  would  be 
particularly  interested  in  any  clear 
correlation  between  the  status  of 
stations  as  affiliates  or  network-owned 
and  the  quantity  of  local  news  and 
public  affairs  produced  by  those 
stations.  We  request  that  commenters 
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submit  evidence  addressing  the  relative 
output  of  affiliates  and  networks  in  this 
regard  and  address  the  appropriate 
weight  of  such  data  in  ovu-  evaluation  of 
localism  and  the  national  ownership 

rule. 

149,  The  national  TV  ownership  rule 
may  also  promote  localism  by  creating 
economic  incentives  for  non-network 
station  owners  regarding  the  preemption 
of  network-delivered  programs  with 
station-selected  programming.  Networks 
incur  costs  in  producing  or  purchasing 
programming  for  distribution  on  their 
networks.  Since  the  networks  initially 
bear  these  costs,  network-owned  and 
operated  stations  may  have  a  stronger 
economic  incentive  tiian  affiliates,  all 
else  being  equal,  to  distribute  network 
programming  rather  than  replacing  it  on 
a  station-by-station  basis  in  response  to 
community  interests.  It  is  also  possible 
that  the  local  programming  preference 
in  a  particular  instance  may  be 
sufficiently  strong  that  even  a  network- 
owned  station  would  find  it  profitable 
to  replace  its  own  programming  with 
alternative  programming.  Parties 
commenting  on  this  issue  are  asked  to 
address  specifically  the  allocation  of 
advertising  revenues  between  networks 
and  affiliates  on  preempted 
progranuning.  We  seek  comment  on 
these  observations  and  on  any  other 
economic  incentives  affecting  the 
preemption  of  network  programming  by 
local  stations. 

150.  In  addition,  television  stations 
are  obligated  to  serve  the  needs  and 
interests  of  their  local  communities.  We 
ask  commenters  to  address  the  extent  to 
which  affiliates  and/or  network-owned 
stations  could  be  expected  to  preempt 
network  programming  when  it  is  not  in 
their  economic  interest  to  do  so. 
According  to  testimony  before  Congress 
by  the  President  and  Chief  Operating 
Officer  of  Viacom.  Inc,  CBS'  owned- 
and-operated  stations  "have  complete 
freedom  locally,"  even  preempting 
primetime  network  programming  to  air. 
for  example,  an  emergency  weather 
newscast,  a  local  telethon,  and  other 
events  of  local  interest.  If  the  principal 
category  of  such  "unprofitable" 
preemption  is  breaking  news  or  other 
emergency  information,  should  we 
expect  networks  and  affiliates  to 
respond  similarly  with  respect  to  such 
situations? 

151.  A  key  aspect  of  the  argument  that 
the  national  TV  ownership  rule 
promotes  localism  is  that  affiliates  serve 
local  needs  more  effectively  than 
network  station  owners  because 
affiliates  are  more  likely  to  replace 
network  programming  with 
programming  more  suited  to  local 
needs.  There  are  significant  portions  of 


the  American  public  that  already 
receive  broadcast  programming  through 
stations  owned  and  operated  by 
broadcast  networks.  Is  there  evidence 
that  consumers  served  by  network- 
owned  stations  have  either  benefited  or 
been  harmed  by  the  lack  of  a  non- 
network  owner  as  a  check  on  network- 
provided  programming? 

152.  It  is  also  possible  that  localism 
may  be  furthered  by  the  national  TV 
ownership  rule  by  preserving  a 
sufficiently  large  class  of  network 
affiliates  that  collectively  can  influence 
network  programming  decisions.  This 
may  be  the  case  where  networks  plan  to 
air  a  particular  program  that  a  large 
percentage  of  its  affiliates  disfavor. 
Negotiations  between  a  sufficiently  large 
group  of  affiliates  may  cause  the 
network  to  revise  its  programming 
decision.  By  contrast,  if  the  national 
television  ownership  cap  were  raised  or 
eliminated,  a  smaller  group  of  affiliates 
raising  the  same  concern  might  be  less 
able  to  persuade  the  network  to  alter  is 
programming  plans.  We  ask  commenters 
to  address  the  frequency  and  efficacy  of 
such  discussions,  to  the  extent  they 
occur  in  practice,  and  the  value  of  this 
form  of  localism  compared  with  station- 
by-station  preemption  issues  discussed. 

153,  We  also  seek  comment  on 
whether  the  national  TV  ownership  rule 
continues  to  be  necessary  to  preserve 
affiliate  bargaining  power  regarding 
preemption.  Would  increasing  the  cap 
shift  bargaining  power  to  the  networks 
such  that  "local"  rights  would  be  lost  as 
a  practical  matter? 

154,  Separate  from  the  selection  of 
programming,  our  goal  of  promoting 
localism  may  be  addressed  through 
rules  that  promote  the  production  of 
local  news  and  public  affairs 
programming.  The  1984  Multiple 
Ownership  Order  relied  on  news  ratings 
as  an  indicator  of  the  quality  of  local 
news  produced  by  group-owned  stations 
versus  that  produced  by  stand-alone 
stations.  The  Commission  reasoned  that 
higher  ratings  indicated  a  greater 
responsiveness  to  local  needs.  Should 
we  compare  the  quality  of  local  news 
produced  by  network  owned  and 
operated  stations  and  that  of  affiliates 
using  ratings  as  a  measure  of  quality? 
Are  there  alternative  measures  for  this 
comparison? 

4.  Audience  Measurement 

155,  The  national  TV  ownership  rule 
is  calculated  based  on  the  number  of 
television  households  a  station  can 
reach.  The  number  of  households 
reached  nationwide  is  the  sum  of  the 
number  of  households  in  each  DMA  in 
which  a  group  owner  owns  a  television 
station.  The  number  of  households  in  a 


DMA  is  halved  for  UHF  stations.  The 
national  TV  ownership  rule  is  thus 
based  on  homes  "passed."  not  homes 
actuallv  viewing  the  stations  of  a  group 
owner.  This  "potential  audience" 
measure  is  at  odds  with  the  way  we 
calculate  a  national  ownership  audience 
reach  limit  for  cable  television.  A  home 
is  attributed  to  a  multi-system  cable 
operator  only  if  that  MSO  actually 
serves  the  home,  not  simply  because  it 
is  available  to  that  home.  VVe  seek 
comment  on  which  measurement 
method  is  appropriate  given  the  policy 
objectives  of  the  national  TV  ownership 
rule,  and  the  differences  between  cable 
and  broadcast  television  in  the  ease 
with  which  the  potential  service  can  be 
accessed  (switching  off  and  on  channels 
versus  subscription  and  installation).  Is 
the  current  method  of  measuring  the 
broadcast  audience  appropriate  because 
broadcast  is  a  non-subscription  serx'ice? 
Is  there  an  aUernative  measurement 
method  that  would  be  preferable  to 
either  of  these  existing  approaches? 

B.  Dual  Network  Rule 

156.  The  dual  network  rule  currently 
provides:  "A  television  broadcast 
station  may  affiliate  with  a  person  or 
entity  that  maintains  two  or  more 
networks  of  television  broadcast  stations 
unless  such  dual  or  multiple  networks 
are  composed  of  two  or  more  persons  or 
entities  that,  on  Februar\-  8.  1996,  were 
•networks'  as  defined  in  §  73.3613(a)(1) 
of  the  Commission's  regulations  (that  is. 
ABC,  CBS,  Fox,  and  NBC)."  The  rule  in 
its  current  form  permits  broadcast 
networks  to  provide  multiple  program 
streams  (program  networks) 
simultaneously  within  local  markets, 
and  prohibits  only  a  merger  between  or 
among  these  four  networks. 

157.  The  dual  network  rule  was 
originallv  adopted  over  sixty  years  ago 
and  flatly  prohibited  any  entity  from 
maintaining  more  than  a  single  radio 
network.  A  few  years  later,  the  rule  was 
extended  to  television  networks.  The 
Commission  believed  that  an  entity  that 
operated  more  than  one  network  might 
preclude  new  networks  from  developing 
and  affiliating  with  desirable  stations 
because  those  stations  might  already  be 
tied  up  by  the  more  powerful  network 
entity.  The  Commission  expressed 
concern  that  dual  networking  could  give 
a  network  too  much  market  power.  The 
rule  was  also  intended  to  remove 
barriers  that  would  inhibit  the 
development  of  new  networks,  as  well 
to  serve  the  Commission's  more  general 
diversitv  and  competition  goals. 

158.  After  Congress,  in  the  1996  Act. 
directed  the  Commission  to  amend  the 
rule,  the  Commission  amended  the  rule 
for  the  first  time  since  it  was  adopted  to 
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permit  a  broadcast  station  to  affiliate 
with  a  network  organization  that 
maintains  more  than  one  broadc;ast 
network  unless  the  multiple  network 
combination  was  created  by  a 
combination  among  ABC,  CBS,  Fox,  or 
NBC,  or  a  combination  between  one  of 
these  four  networks  and  IJPN  or  VVB.  In 
the  Dual  Network  Order  last  year,  the 
Commission  further  relaxed  the  rule  to 
permit  a  "top  four"  network  to  merge 
with  or  acquire  UPN  or  VVB.  The 
Commission  found  that:  (1)  competition 
in  the  national  advertising  market 
would  not  be  harmed  by  this  rule 
change;  (2)  greater  vertical  integration  of 
the  sort  contemplated  by  this  rule 
change  was  potentially  an  efficient,  pro- 
competitive  response  to  increasing 
competition  in  the  video  market;  and  (3) 
program  diversity  would  not  be  harmed 
because  the  two  combined  networks 
would  have  strong  economic  incentives 
to  diversify'  their  program  offerings.  We 
ask  for  comment  whether  the  relaxation 
of  the  dual  network  rule  has  had  the 
effects  that  we  foresaw  in  the  Dual 
Network  Order. 

159.  We  ask  for  comment  about 
whether  the  present  dual  network  rule 
is  necessary  in  the  public  interest  as  the 
result  of  competition  Does  it  promote 
the  goals  we  set  forth — diversity, 
competition,  and  localism?  If  the  rule 
serves  some  of  our  purposes  and 
disserves  others,  does  the  balance  of  its 
effects  argue  for  keeping,  revising,  or 
abolishing  the  rule? 

1.  Diversity 

a.  Program  Diversity 

160.  In  the  Dual  Network  Order,  the 
Commission  found  that  program 
diversity  at  the  national  level  w(juld  not 
likely  be  harmed  by  the  combination  of 
an  emerging  network  [i.e..  UPN  or  WB) 
with  one  of  the  four  major  networks. 
The  Commission  found  it  likely  that 
their  common  owner  would  have  strong 
incentives  to  produce  a  diverse 
schedule  of  programming  for  each  set  of 
local  TV  outlets  in  the  same  market.  Has 
the  Commission's  expectation  proved 
correct'  We  also  seek  comment  on  the 
effect  that  consolidation  between  and 
among  top  four  networks  likely  would 
have  on  program  diversity.  We  seek 
comment  on  whether,  and  if  so  how,  the 
increased  competition  that  television 
stations  face  from  cable  networks  and 
other  media  affects  the  diversity  of 
programming  on  all  national  program 
networks. 

b.  Viewpoint  Diversity 

161.  With  respect  to  the  combination 
of  two  or  more  top  four  networks,  we 
see  several  potential  viewpoint  diversity 


issues.  The  first  is  the  loss  of  an 
independently  owned  and  produced 
local  newscast  in  cities  where  the  two 
networks  each  own  local  television 
stations.  We  seek  comment  on  the 
impact  of  such  a  development  on 
viewpoint  diversity.  The  local  TV 
ownership  rule  could  limit  the  degree  to 
which  one  entity,  including  a  network, 
could  own  multiple  TV  stations  in  one 
market,  assuming  we  retain  that  rule. 
We  seek  comment  on  whether  we 
should  address  the  loss  of  an 
independent  local  newscast  as  a  result 
of  a  combination  of  two  or  more  of  the 
four  major  networks  in  the  dual  network 
rule,  in  the  local  TV  ownership  rule,  or 
in  some  alternative  new  rule. 

162.  The  second  possible  viewpoint 
diversity  concern  relating  to  the 
elimination  of  the  dual  network  rule  is 
the  potential  loss  of  one  or  more 
independent  national  television  news 
operations.  The  primary  focus  of 
networks'  national  news  operations 
appears  to  be  on  the  nightly  newscasts 
by  ABC.  CBS,  and  NBC.  We  ask  for 
comment,  in  light  of  other  sources  of 
news  and  current  public  affairs,  whether 
the  loss  of  one  or  more  of  those  nightly 
newscasts  as  an  independent  source  of 
news  would  significantly  reduce 
sources  of  news  and  current  affairs  and 
thus  injure  the  public  interest.  Should 
the  fact  that  the  national  broadcast 
networks  alone  reach  virtually  all 
households  in  the  country  affect  our 
analysis'  Would  a  reduction  in  the 
number  of  independently-owned 
national  television  networks  give  the 
remaining  networks  undue  power  and 
influence,  such  as  during  national 
elections? 

163.  Third,  in  the  Dual  Network 
Order,  we  noted  evidence  in  the  record 
from  Network  Affiliated  Stations 
Alliance  ("NASA")  that  eliminating  the 
dual  network  prohibition  against 
combinations  of  two  of  the  top  four 
major  networks  would  increase  the 
networks'  e<:onomic  leverage  over  their 
affiliates.  We  seek  comment  on  how  the 
combination  of  two  top  four  networks 
would  affect  the  balance  of  negotiating 
power  between  networks  and  affected 
affiliates.  Commenters  should  identify 
with  precision  how  any  such  leverage 
affects  viewpoint  diversity  in  terms  of 
program  selection.  We  also  seek 
comment  on  whether  combinations  of 
major  networks  would  affect  the 
quantity  or  quality  of  diverse 
viewpoints  on  the  merged  company's 
owned  and  operated  stations.  Are  there 
other  factors  or  policy  goals  we  should 
consider  in  determining  whether  to 
retain,  modify  or  eliminate  the  dual 
network  rule? 


2.  Competition 

164.  The  Dual  Network  Order  did  not 
resolve  whether  the  dual  network  rule 
should  be  eliminated.  Some 
commenters  pointed  to  new  broadcast 
and  non-broadcast  competitors  and 
argued  that  a  merger  of  two  major 
networks  would  not  unduly  affect  the 
level  of  diversity  and  competition. 
Other  commenters  argued  that  major 
networks  continue  to  have  market 
power  and  relaxation  of  the  rule  would 
have  an  adverse  impact  on  competition. 
We  invite  updates  of  these  arguments. 
We  also  seek  comment  on  whether  the 
dual  network  rule  promotes  or  retards 
innovation. 

165.  In  the  Dual  Network  Order,  we 
found  that  the  merger  of  an  emerging 
network  and  a  major  network  may 
benefit  viewers  and  advertisers  by 
lowering  the  risk  associated  with  the 
creation  of  new  network  programming 
by  giving  one  company  a  larger 
potential  audience  for  the  programming 
produced  by  the  network.  This  spreads 
the  fixed  costs  of  program  creation  over 
a  larger  number  of  viewers,  thereby 
lowering  the  per-viewer  cost  of 
producing  the  programming.  If  there  are 
potential  efficiencies  of  eliminating  the 
rule  for  emerging  networks,  as  we 
concluded  last  year,  will  comparable 
efficiencies  accrue  if  two  or  more  top 
four  networks  were  permitted  to  merge? 

166.  In  the  Dual  Network  Order,  we 
found  that  the  combination  of  an 
emerging  network  and  one  of  the  four 
major  networks  would  not  harm  the 
national  television  advertising  market 
because  the  two  networks  would 
compete  in  different  strategic  groups. 
We  seek  comment  on  the  effect  of 
mergers  among  the  four  major  networks 
on  the  program  production  market.  If 
the  four  major  networks  constitute  a 
strategic  group  within  the  national 
advertising  market,  do  they  also  operate 
as  a  strategic  group  within  the  program 
production  market?  We  seek  comment 
on  how  competition  in  the  program 
production  market  and  program 
diversity  would  be  affected,  if  at  all,  by 
a  merger  among  two  or  more  of  the  four 
major  networks. 

167.  We  are  also  concerned  with  the 
impact  that  the  dual  network  rule  may 
have  on  innovation  in  the  media 
marketplace.  Does  our  current  rule 
promote  innovation?  Would  relaxation 
of  the  dual  network  rule  increase 
incentives  to  provide  innovative 
broadcast  programming  or  new 
broadcast-based  technologies  or 
services? 
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3.  Localism 

168.  The  Dual  Network  Order  did  not 
address  localism  as  a  policy  goal  per  se. 
It  did  address  localism  in  the  context  of 
a  discussion  of  diversity.  We  seek  to 
expand  our  understandiiig  of  the 
relationship  between  localism  and  the 
dual  network  rule.  We  invite  conunent 
as  to  whether  the  current  rule  promotes 
localism  and,  if  so,  whether, 
modification  or  elimination  of  the  rule 
would  have  any  effect.  We  also  seek 
comment  on  whether  combinations 
among  major  networks  woiild  affect  the 
quantity  or  quality  of  local  news 
provided  by  the  merged  company's 
owned  and  operated  stations.  Are  there 
any  other  fectors  we  should  consider  in 
determining  whether  to  retain,  modify, 
or  eliminate  the  dual  network  rule? 

Vn.  AdministratiTe  Matters 

A.  ProceduTol  Provisions 
1.  Ex  Parte  Provisions 

169.  Because  this  proceeding  involves 
broad  public  policy  issues,  the 
proceeding  will  be  treated  as  "permit 
but  disclose"  for  purposes  of  the 
Commission's  ex  parte  rules.  See 
generally  47  CFK  1.120O-1.1216.  Ex 
parte  presentations  will  be  governed  by 
the  procediires  set  fcvth  in  section 

1 .1206  of  the  Commission's  rules 
applicable  to  non-restricted 
proceedings-  Should  circumstances 
warrant,  this  proceeding  or  any  related 
proceeding  may  be  designated  as 
restricted. 

170.  Parties  making  oral  ex  parte 
presentations  are  directed  to  the 
Commission's  statement  re-emphasizing 
the  public's  responsibility  in  permit- 
but-disclose  proceedings  and  are 
reminded  that  memoranda  summarizing 
the  presentation  must  contain  the 
presentation's  substance  and  not  merely 
list  the  subjects  discussed.  More  than  a 
one  or  two  sentence  description  of  the 
views  and  arguments  presented  is 
generally  required.  See  47  CFR 
1.1206(b)(2),  as  revised.  Other  rules 
pertaining  to  oral  and  written 
presentations  are  set  forth  in  §  1.1206(b) 
as  well. 

171.  We  urge  persons  submitting 
written  ex  parte  presentations  or 
summaries  of  oral  ex  parte  presentations 
in  this  proceeding  to  use  ECFS  in 
accordance  with  the  Commission  rules. 
Parties  using  paper  ex  parte 
submissions  must  file  an  original  and 
one  copy  with  the  Commission's 
Secretary,  Marlene  H.  Dortch.  As 
applicable,  please  follow  the  procedures 
set  forth  for  sending  your  submission  by 
mail,  or  for  hand  delivery  of  your 


submission  to  the  Commission's  filing 
location  in  downtown  Washington,  DC. 

172.  In  addition,  we  request  that 
parties  provide  two  paper  copies  of  each 
ex  parte  submission  to  Qualex 
International.  We  ask  parties  to  serve 
one  electronic  copy  via  email,  plus  one 
paper  copy  of  each  ex  parte  submission, 
to  (1)  Linda  Senecal,  Industry  Analysis 
Division,  Media  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  2-C438,  Washington, 
DC  20554,  email  Iseiiecal@fcc.gov,  and 
(2)  Mania  Baghdadi,  Industry  Analysis 
Division,  Media  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  2-C267,  Washington. 
DC  20554,  email  mbagbdad@fcc.gov. 

B.  Initial  Regulatory  Flexibility  Analysis 

173.  As  required  by  the  Regidatory 
Flexibility  Act,  the  Commission  has 
prepared  an  Initial  Regulatory 
Flexibility  Analysis  {"IRFA")  of  the 
possible  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities  of 
the  proposals  addressed  in  this  NPRM. 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
filed  in  accordance  with  the  same  fiUng 
deadlines  for  comments  on  this  NPRM, 
and  they  should  have  a  separate  and 
distinct  heading  designating  them  as 
responses  to  the  IRFA. 

Vm.  Initial  Regulatory  Flexibility  Act 

174.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  see  5  U.S.C. 
603,  the  Commission  has  prepared  this 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
NPRM,  provided  in  sections  IV,  V  and 
VI  of  the  item.  Written  pubhc  conunents 
are  requested  on  this  IRFA.  Comments 
must  be  identified  as  responses  to  the 
BRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  NPRM.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  ("SBA"). 

A.  Need  for.  and  Objectives  of  the 
Proposed  Rules 

175.  Section  202(h)  of  the 
Telecommunications  Act  of  1996  ("1996 
Act")  requires  the  Commission  to 
review  all  of  its  broadcast  ownership 
rules  every  two  years  commencing  in 
1998,  and  to  determine  whether  any  of 
these  rules  are  necessary  in  the  public 
interest  as  the  result  of  competition.  The 
1996  Act  also  requires  the  Commission 
to  repeal  or  modify  any  regulation  it 
determines  to  be  no  longer  in  the  public 
interest.  At  the  time  these  ownership 
rules  were  adopted,  there  were  fewer 


local  media  outlets  and  fewer  types  of 
media  than  there  are  today.  The 
ownership  rules  in  their  current  form 
therefore  may  need  revision  to  ensure 
that  they  accurately  reflect  current 
media  marketplace  conditions.  The  goal 
of  this  proceeding  is  to  solicit  comment 
on  the  modification  of  the  subject 
policies  and  rules. 

176.  In  this  NPRM,  we  seek  comment 
on  both  "local"  and  "national" 
ownership  rules.  The  local  rules  are  the 
local  TV  multiple  ownership  rule  and 
the  radio/TV  cross-ownership  rule.  The 
national  ownership  rules  are  the 
national  TV  multiple  ownership  rule 
and  the  dual  network  rule.  These  four 
rules  are  described  in  sections  V  and  VI 
of  this  NPRM.  Additionally,  open 
proceedings  concerning  the  newspaper/ 
broadcast  cross-ownership  rule  and  the 
local  radio  ownership  rule  are 
incorporated  into  this  proceeding. 

177.  Section  202(h)  of  the  1996 
Telecommunications  act  directs  the 
Commission  to  re-examine  its  broadcast 
ownership  rules  every  two  years  and 
either  repeal,  retain  or  modify  them. 
Additionally,  two  recent  court  decisions 
by  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  state  that 
section  202(h)  carries  with  it  a 
presumption  in  favor  of  repealing  or 
modifying  the  ownership  rules.  In  the 
Fox  Television  case,  discussed  in 
section  11  of  the  item,  the  court  vacated 
the  cable/broadcast  cross-ownership 
rule  and  remanded  for  further 
consideration  the  Commission's 
decision  in  its  1998  biermial  review  to 
retain  then  national  TV  multiple 
ownership  rule.  In  the  Sinclair  case, 
discussed  in  section  II  of  the  item,  the 
same  court  invalidated  the 
Commission's  definition  of  "voices" 
under  the  local  TV  owmership  rule, 
stating  the  Commission  had  failed  to 
justify  its  decision  to  include  only  TV 
broadcast  stations  as  voices. 

178.  In  li^t  of  the  mandate  in  section 
202(h)  and  these  recent  court  decisions, 
the  Commission  seeks  comment  from 
parties  concerning  ownership  rules 
discussed  in  the  NPRM.  The 
Commission  believes  that  a  broad  range 
of  comments  must  be  received  to  ensure 
we  fulfill  our  mandate  to  further  the 
public  interest,  convenience  and 
necessity. 

179.  We  are  required  under  the 
Regulatory  Flexibility  Act  to 
demonstrate  a  flexible  and  responsive 
awareness  of  the  interests  of  small 
business  entities  that  are  subject  to  the 
rules  imder  review  in  this  NPRM. 
Accordingly,  we  solicit  comment  from 
all  small  business  entities,  including 
minority-owned  and  women-owned 
small  businesses.  We  especially  sohcit 
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comment  on  whether,  and  if  so.  how. 
the  particular  interests  of  these  small 
businesses  may  be  affected  by  the  rules. 

B.  Legal  Basis 

180.  This  NPfLM  is  adopted  pursuant 
to  sections  1.  2(a).  4(i).  303.  307.  309, 
and  310  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S,C.  151.  152(a). 
154(i).  303.  307.  309.  and  310.  and 
section  202(h)  of  the 
Telecommunications  Act  of  1996. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

181.  The  RFA  directs  agencies  to 
provide  a  description  of.  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
any  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 
organization."  and  "small  governmental 
entity"  under  section  3  of  the  Small 
Business  Act.  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act  A  small 
business  concern  is  one  which.  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

182.  In  this  context,  the  application  of 
the  statutor\'  definition  to  television 
stations  is  of  concern.  An  element  of  the 
definition  of  "small  business"  is  that  the 
entity  not  be  dominant  in  its  field  of 
operation.  We  are  unable  at  this  time  to 
define  or  quantif\-  the  criteria  that 
would  establish  whether  a  specific 
television  station  is  dominant  in  its  field 
of  operation  Accordingly,  the  estimates 
that  follow^  of  small  businesses  to  which 
rules  may  apply  do  not  e.xclude  anv 
television  station  from  the  definition  of 
a  small  business  on  this  basis  and  are 
therefore  over-inclusive  to  that  extent 
An  additional  element  of  the  definition 
of  "small  business"  is  that  the  entity 
must  be  independently  owned  and 
operated.  We  note  that  it  is  difficult  at 
times  to  assess  these  criteria  in  the 
context  of  media  entities  and  our 
estimates  of  small  businesses  to  which 
they  apply  may  be  over  inclusive  to  this 
extent. 

183.  Television  Broadcasting.  The 
Small  Business  Administration  defines 

a  television  broadcasting  station  that  has 
no  more  than  S12  million  in  annual 
receipts  as  a  small  business  Television 
broadcasting  consists  of  establishments 
primarily  engaged  in  b(oadcasting 
images  together  with  sound,  including 
the  production  or  transmission  of  visual 
programming  which  is  broadcast  to  the 


public  on  a  predetermined  schedule. 
Included  in  this  industry'  are 
commercial,  religious,  educational,  and 
other  television  stations.  Also  included 
are  establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  programming  in  their  own 
studios.  Separate  establishments 
primarily  engaged  in  producing 
programming  are  classified  under  other 
NAIC'S  numbers. 

184.  According  to  Commission  staff 
review  of  the  BIA  Publications,  Inc.. 
Master  Access  Television  Analyzer 
Database  on  August  22.  2002.  about  870 
(70%)  of  1,250  commercial  television 
broadcast  stations  have  revenues  of  $12 
million  or  less.  We  note,  however,  that 
under  SBA's  definition,  revenues  of 
affiliates  that  are  not  television  .stations 
should  be  aggregated  with  the  television 
station  revenues  in  determining  whether 
a  concern  is  small.  Our  estimate, 
therefore,  likely  overstates  the  number 
of  small  entities  that  might  be  affected 
by  any  changes  to  the  ownership  rules, 
be<:ause  the  revenue  figure  on  which  it 
is  based  does  not  include  or  aggregate 
revenues  from  non-television  affiliated 
companies. 

185.  Radio  Broadcasting.  The  SBA 
defines  a  radio  station  that  has  S6 
million  or  less  in  annual  receipts  as  a 
small  business.  According  to 
Commission  staff  review  of  BIA 
Publications  Inc.  Master  Access  Radio 
Analyzer  Database  on  August  22.  2002. 
about  10.800  (96%)  of  11.320 
commercial  radio  stations  have  revenue 
of  ,S6  millicm  or  less.  We  note,  however, 
that  many  radio  stations  are  affiliated 
with  much  larger  corporations  with 
much  higher  revenue.  Our  estimate, 
therefore,  likely  overstates  the  number 
of  small  entities  that  might  be  affected 
by  any  changes  to  the  ownership  rules. 

186.  Cable  and  Other  Program 
Distribution.  The  SBA  has  developed  a 
small  business  size  standard  for  cable 
and  other  program  distribution  services, 
which  includes  all  such  companies 
generating  Si 2.5  million  or  less  in 
revenue  annually.  This  category 
includes,  among  others,  cable  operators, 
direct  broadcast  satellite  (  "DBS") 
services,  home  satellite  dish  ("HSD") 
services,  multipoint  distribution 
services  ("MDS ').  multichannel 
multipoint  distribution  service 
("MMDS").  Instructional  Television 
Fixed  Service  ("ITFS ').  local  multipoint 
distribution  service  ("LMDS"),  satellite 
ma.ster  antenna  television  ("SMATV") 
systems,  and  open  video  systems 
("OVS ").  According  to  the  Census 
Bureau  data,  there  are  1.311  total  cable 
and  other  pay  television  service  firms 
that  operate  throughout  the  year  of 
which  1.180  have  less  than  $10  million 


in  revenue.  We  address  each  service 
individually  to  provide  a  more  precise 
estimate  of  small  entities. 

187.  Cable  Operators.  The 
Commission  has  developed,  with  SBA's 
approval,  our  own  definition  of  a  small 
cable  system  operator  for  the  purposes 
of  rate  regulation.  Under  the 
Commission's  rules,  a  "small  cable 
company  "  is  one  serving  fewer  than 
400.000  subscribers  nationwide.  We  last 
estimated  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
companies.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1,439 
small  entity  cable  system  operators  that 
may  be  affected  by  the  decisions 
adopted  in  this  NPRM. 

188.  The  Communications  Act,  as 
amended,  also  contains  a  size  standard 
for  a  small  cable  system  operator,  which 
is  'a  cable  operator  that,  directly  or 
through  cin  affiliate,  serves  in  the 
aggregate  fewer  than  1%  of  all 
subscribers  in  the  United  States  and  is 
not  affiliated  with  any  entity  or  entities 
whose  gross  annual  revenues  in  the 
aggregate  exceed  $250,000,000."  The 
Commission  has  determined  that  there 
are  68.500.000  subscribers  in  the  United 
States.  Therefore,  an  operator  serving 
fewer  than  685,000  subscribers  shall  be 
deemed  a  small  operator  if  its  annual 
revenues,  when  combined  with  the  total 
annual  revenues  of  all  of  its  affiliates,  do 
not  e.xceed  $250  million  in  the 
aggregate.  Based  on  available  data,  we 
find  that  the  number  of  cable  operators 
serving  685,000  subscribers  or  less  totals 
approximately  1,450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

189.  DBS  Service.  Because  DBS 
provides  subscription  services,  DBS 
falls  within  the  SBA-recognized 
definition  of  cable  and  other  program 
distribution  services.  This  definition 
provides  that  a  small  entity  is  one  with 
$12.5  million  or  less  in  annual  receipts. 
The  Commission,  however,  does  not 
collect  annual  revenue  data  for  DBS 
and.  therefore,  is  unable  to  ascertain  the 
number  of  small  DBS  licensees  that 
could  be  impacted  by  these  proposed 
rules.  DBS  service  requires  a  great 
investment  of  capital  for  operation,  and 
we  acknowledge,  despite  the  absence  of 
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specific  data  on  this  point,  that  there  are 
entrants  in  this  field  that  may  not  yet 
have  generated  $12.5  million  in  annual 
receipts,  and  therefore  may  be 
categorized  as  a  small  business,  if 
independently  owmed  and  operated. 
190.  Home  Satellite  Dish  ("HSD") 
Service.  Because  HSD  provides 
subscription  services,  HSD  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entity  is  one  with  $12.5  million  or  less 
in  annual  receipts.  The  market  for  HSD 
service  is  difficult  to  quantify.  Indeed, 
the  service  itself  bears  little  resemblance 
to  other  MVPDs.  HSD  owners  have 
access  to  more  than  265  channels  of 
programming  placed  on  C-band 
satellites  by  programmers  for  receipt 
and  distribution  by  MVPDs,  of  which 
115  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  channels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  package.  Thus,  HSD  users 
include:  (1)  Viewers  who  subscribe  to  a 
packaged  programming  service,  which 
affords  them  access  to  most  of  the  same 
programming  provided  to  subscribers  of 
other  MVPDs;  (2)  viewers  who  receive 
only  non-subscription  programming; 
and  (3)  viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consumers,  these  are  the  services  most 
relevant  to  this  discussion. 

191.  Multipoint  Distribution  Service 
("MDS"),  Multichannel  Multipoint 
Distribution  Service  ("MMDS"), 
Instructional  Television  Fixed  Service 
(••ITFS")  and  Local  Multipoint 
Distribution  Service  ("LMDS").  MMDS 
systems,  often  referred  to  as  "wireless 
cable,"  transmit  video  programming  to 
subscribers  using  the  microwave 
ft-equencies  of  the  MDS  and  ITFS.  LMDS 
is  a  fixed  broadband  point-to-multipoint 
microwave  service  that  provides  for 
two-way  video  telecommunications. 

192.  In  connection  with  the  1996 
MDS  auction,  the  Commission  defined 
small  businesses  as  entities  that  had  an 
annual  average  gross  revenues  of  less 
than  $40  million  in  the  previous  three 
calendar  years.  This  definition  of  a 
small  entity  in  the  context  of  MDS 
auctions  has  been  approved  by  the  SBA. 
The  MDS  auctions  resulted  in  67 
successful  bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading 
Areas  ("BTAs").  Of  the  67  auction 


winners,  61  met  the  definition  of  a  small 
business.  MDS  also  includes  licensees 
of  stations  authorized  prior  to  the 
auction.  As  noted,  the  SBA  has 
developed  a  definition  of  small  entities 
for  pay  television  services,  which 
includes  all  such  companies  generating 
$12.5  million  or  less  in  annual  receipts. 
This  definition  includes  multipoint 
distribution  services,  and  thus  applies 
to  MDS  licensees  and  wireless  cable 
operators  that  did  not  participate  in  the 
MDS  auction.  Information  available  to 
us  indicates  that  there  are 
approximately  850  of  these  licensees 
and  operators  that  do  not  generate 
revenue  in  excess  of  $12.5  million 
annually.  Therefore,  for  purposes  of  the 
IRFA,  we  find  that  there  are 
approximately  850  small  MDS  providers 
as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

193.  The  SBA  definition  of  small 
entities  for  cable  and  other  program 
distribution  services,  which  includes 
such  companies  generating  $12.5 
million  in  annual  receipts,  seems 
reasonably  applicable  to  ITFS.  There  are 
presently  2,032  ITFS  licenses.  All  but 
100  of  these  licenses  are  held  by 
educational  institutions.  Educational 
institutions  are  included  in  the 
definition  of  a  small  business.  However, 
we  do  not  collect  annual  revenue  data 
for  ITFS  licensees,  and  are  not  able  to 
ascertain  how  many  of  the  100  non- 
educational  licensees  would  be 
categorized  as  small  under  the  SBA 
definition.  Thus,  we  tentatively 
conclude  that  at  least  1,932  licensees  are 
small  businesses. 

194.  Additionally,  the  auction  of  the 
1,030  LMDS  licenses  began  on  February 
18.  1998,  and  closed  on  March  25.  1998. 
The  Commission  defined  "small  entity" 
for  LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  An  additional  classification  for 
"very  small  business"  w-as  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27.  1999.  the  Commission  re- 
auctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this 
information,  we  conclude  that  the 
number  of  small  LMDS  licenses  will 
include  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 


in  the  re-auction,  for  a  total  of  133  small 
entitv  LMDS  provides  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

195.  In  sum.  there  are  approximately 
a  total  of  2.000  MDS/MMDS/LMDS 
stations  currently  licensed.  Of  the 
approximate  total  of  2.000  stations,  we 
estimate  that  there  are  1.595  MDS/ 
MMDS/LMDS  providers  that  are  small 
businesses  as  deemed  by  the  SBA  and 
the  Commission's  auction  rules. 

196.  Satellite  Master  Antenna 
Television  (■■S\L\TV)  Systems.  The 
SBA  definition  of  small  entities  for 
cable  and  other  program  distribution 
services  includes  SMATV  services  and. 
thus,  small  entities  are  defined  as  all 
such  companies  generating  Si  2.5 
million  or  less  in  annual  receipts. 
Industry  sources  estimate  that 
approximately  5.200  SMATV  operators 
were  providing  service  as  of  December, 
1995.  Other  estimates  indicate  that 
SMATV  operators  ser\e  approximately 
1.5  million  residential  subscribers  as  of 
July,  2001.  The  best  available  estimates 
indicate  that  the  largest  SMATV 
operators  serve  between  15,000  and 
55,000  subscribers  each.  Most  SMATV 
operators  serve  approximately  3.000- 
4,000  customers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operators.  Based  on  the  estimated 
number  of  operators  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs.  we  believe  that  a 
substantial  number  of  SMAT\'  operators 
qualify  as  small  entities. 

197.  Open  Video  Systems  I  •■OVS  ' I. 
Because  OVS  operators  provide 
subscription  services.  OVS  falls  within 
the  SBA-recognized  definition  of  cable 
and  other  program  distribution  services. 
This  definition  provides  that  a  small 
entitv  is  one  with  S12.5  million  or  less 
in  arinual  receipts.  The  Commission  has 
certified  25  OVS  operators  with  some 
now  providing  service.  Affiliates  of 
Residential  Communications  Network. 
Inc.  ("RCN")  received  approval  to 
operate  OVS  systems  in  New  York  City. 
Boston,  Washington.  DC  and  other 
areas.  RCN  has  sufficient  revenues  to 
assure  us  that  they  do  not  qualify  as 
small  business  entities.  Little  financial 
information  is  available  for  the  other 
entities  authorized  to  provide  OVS  that 
are  not  yet  operational.  Given  that  other 
entities  have  been  authorized  to  provide 
OVS  service  but  have  not  yet  begun  to 
generate  revenues,  we  conclude  that  at 
least  some  of  the  OVS  operators  qualify- 
as  small  entities. 
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198.  Daily  newspapers.  The  SBA 
defines  a  newspaper  publisher  with  le-<> 
than  500  employees  as  a  small  busmes> 
Accurding  to  the  1997  Ecoiiomu 
("ensus,  8,620  of  87.58  news[)a()er 
publishers  had  less  than  500  emplovees 
The  data  does  niit  distinguish  between 
newspaper  publishers  that  publish  dailv 
and  those  that  publish  less  frequently, 
and  the  latter  are  more  likely  to  be  small 
businesses  than  the  former  because  of 
the  greater  expense  to  publish  daii\ 
The  newspaper/broadc:ast  cross- 
ownership  rule  applies  only  to  daily 
newspapers.  It  is  likely  that  not  all  of 
the  8,620  small  newspaper  publishers 
are  affected  bv  the  current  rule 

D  Description  of  Prnjpctt'ii  Hf porting. 
Recordkf-'fpins..  tind  Othtr  Cnnipluuu  >• 
Rpquiwments 

199  We  anticipate  that  none  of  the 
proposals  presented  in  the  .VPfl,\/wiil 
result  in  an  increase  to  the  reporting  ami 
recordkeeping  requirements  of 
broadcast  stationN,  newspaper--,  or  i  abh- 
television  stations.  However,  one 
alternative  available  to  the  ("ommission 
in  this  \PRM  is  retenti(ui  of  the  (  urrent 
rules 

E.  Stfps  Tcikrn  To  Minuurif  Sii^nitu  unt 
Impact  on  Small  Entitit^^.  and 
Significant  Altfrnativfs  Consiilcmj 

200.  The  RFA  requires  an  ageiK  \  to 
describe  anv  significant  altern.itives  tli.it 
it  has  considered  in  reaching  it-- 
proposed  approach,  which  ma\  uu  iude 
the  following  four  alternativfs  l.iniong 
others):  ( 1 )  The  establishment  ot 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requiremc^nts 
under  the  rule  for  small  fntities;  (.?)  the 
use  of  performance,  ratht-r  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  anv  part  thereof, 
for  small  entities. 

201   We  are  directed  under  law  to 
consider  alternatives,  including 
alternatives  not  explit  itiv  listed.  This 


NPHM  invites  commt^nt  on  a  number  of 
.ilternatives  to  retain,  modify,  or 
eliminate  the  individual  ownership 
rules   The  ( ionunission  will  also 
cdiisider  additional  significant 
alternatives  developed  in  the  record. 

202.  in  this  context,  we  highlight 
I crtain  aspects  of  this  \'PR\f  in  which 
we  have  asked  commenters  to  discuss 
alternative  means  of  achieving  our 
goals.  Parties'  discussions  of  alternatives 
tii.it  are  in  their  submitted  c;omments 
will  be  fullv  considered  in  our 
ev<iluation  of  whether  to  retain.  modif\' 
or  eliminate  our  media  ownership  rules. 

20.)  Our  local  ownership  rules 
include  the  newspaper/broadcast  cross- 
ownership  rule,  the  radio/TV  cross- 
ownershif)  rule,  the  lo(;al  radio 
ownership  rule,  and  the  hjcal  T\' 
multiple  ownership  rule.  These  rules 
are  interrelated,  Each  is  intended  to 
foster  coinpetiti(m  and  diversity  in  the 
local  media  markf!tplace.  One  approach 
under  (;onsideration  is  to  consider  these 
rules  coliertivelv  and  thus  adopt  a 
single  rule  that  would  foster  diversity, 
competition,  and  localism.  An 
.ilternative  option  is  to  retain  the  current 
regulatory  scheme,  in  which  we  applv 
individual,  media-specific  loc:al 
iivMiership  rules   We  ask  for  comment 
oil  how  best  to  choose  among  these  or 
other  alternatives. 

204  We  also  ask  about  alternative 
.ipproac  lies  to  identifying  and  weighting 

voices"  if  the  (Commission  adopts  a 
new  "voice"  test.  Should  the 
('ommission  develop  a  new  "voice  "  test. 
,u  ((irding  weights  to  different  outlet 
t\pes.  or  c(jnsidering  factors  such  as 
.ludience  reach,  ownership  structure, 
per(  entage  of  programming  or  print 
content  devoted  to  local  news,  and/or 
consumer  use  patterns?  Should  the 
Oimmission  consider  an  alternative  that 
wiiuld  count,  or  not  count,  certain  types 
of  media  outlets  as  a  "voice"? 

205  In  this  .\PRM.  the  Commissitm 
I'xplores  the  underpinnings  of  three 
priiK  qiles  underlying  the  regulation  of 
the  broadcast  industry,  namely 
diversity,  competition  and  localism. 


These  principles  are  of  particular  import 
to  small  entities.  Thus,  we  seek 
comment  to  promote  on  the  general 
advantages  and  disadvantages  of  relying 
on  our  current  ownership  rules  to 
promote  the  public  interest  versus 
developing  a  single  local  ownership  rule 
or  conducting  a  case-by-case  analysis. 

206,  In  addition  to  seeking  to  foster 
the  policy  goals  discussed,  the 
Commission  has  historically  used  the 
ownership  rules  to  foster  ownership  by 
diverse  groups,  such  as  minorities, 
women  and  small  businesses.  In  the 
context  of  this  comprehensive  review  of 
our  ownership  rules,  we  invite  comment 
on  whether  we  should  consider  such 
diverse  ownership  as  a  goal  in  this 
proceeding.  If  so,  how  should  we 
accommodate  or  seek  to  foster  that  goal? 
In  addition,  we  invite  comment  as  to 
our  legal  authority  to  adopt  measures  to 
foster  that  goal, 

F  Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 

IX.  Ordering  Clauses 

207,  Pursuant  to  sections  1,  2(a).  4(i). 
M)3.  307, 309, and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U,S.C.  151,  152(a),  154(i). 
303,  307,  309,  and  310,  and  section 
202(h)  of  the  Telecommunications  Act 
of  1996,  this  MPRM. 

208,  The  (Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  \PRM.  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
(Chief  (Counsel  for  Advocacy  of  the  Small 
Business  Administration, 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Television  broadcasting. 

I't'(inral  (Communications  (Commission. 

Marlene  H.  Dortch, 

Sf<Tft(ir\ . 

IKK  U()(    02-27.U1  Fih-ci  10-25-02,  8;45  dm| 
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JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Renewal  of  Advisory  Committee  on 
Actuarial  Examinations 

agency:  Joint  Board  for  the  Enrollment 
of  Actuaries, 

ACTION:  Renewal  of  Advisory 
Committee. 

SUMMARY:  The  Joint  Board  for  the 
Enrollment  of  Actuaries  announces  the 
renewal  of  the  Advisory  Committee  on 
Actuarial  Examinations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  Walker,  Management/Program 
Analyst,  202-694-1854. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Committee  is  to  advise 
the  Joint  Board  on  examinations  in 
actuarial  mathematics  and  methodology'. 
The  Joint  Board  administers  such 
examinations  in  discharging  its 
statutory  mandate  to  enroll  individuals 
who  wish  to  perform  actuarial  services 
with  respect  to  pension  plans  subject  to 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  Committee's 
advisory  functions  will  include,  but  will 
not  necessarily  be  limited  to:  (1) 
Considering  areas  of  actuarial 
knowledge  that  should  be  treated  on  the 
examinations;  (2)  developing 
examination  questions;  (3) 
recommending  proposed  examinations 
and  pass  marks;  and  (4),  as  requested  by 
the  Joint  Board,  making 
recommendations  relative  to  the 
examination  program. 

Dated:  October  11,  2002. 

Paulette  Tino, 

Chairman.  Joint  Board  for  the  Enrollment  of 

Actuaries. 

\VR  Doc.  02-27044  Filed  10-25-02;  8:4.5  ami 

BILUNG  CODE  4UO-01-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marl(etlng  Service 
[Docket  No.  ST-02-05] 

Microbiological  Data  Program;  Public 
Meeting 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  purpose  of  this  notice  is 
to  notify  all  interested  persons  that  the 
USDA  Agricultural  Marketing  Service 
(AMS)  will  hold  a  public  meeting  to 
discuss  the  Microbiological  Data 
Program  (MDP).  Specifically,  AMS  will 
discuss  the  current  status  of  the  program 
and  invite  comment  and  input  regarding 
the  MDP  activities  to  date.  This  notice 
also  sets  forth  the  schedule  and 
proposed  agenda  for  the  meeting. 
DATES:  The  public  meeting  will  be  held 
on  Wednesday,  November  20,  2002, 
from  1  to  4  p,m. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Hilton  Garden  Inn, 
C^orgetown  meeting  room,  815-14th 
Street.  NW.,  Washington,  DC  20005, 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Lamont,  Monitoring  Programs 
Office,  Science  and  Technology 
Programs,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  8609  Sudley  Road, 
Manassas,  Virginia,  20110-8411. 
Telephone  number  (703)  330-2300.  Ext 
17  or  fax  (703)  369-0678, 
SUPPLEMENTARY  INFORMATION:  In  the  past 
several  years  the  number  of  foodborne 
illness  associated  with  domestic  and 
imported  fresh  fruits  and  vegetables  has 
increased.  Some  microorganisms  once 
thought  under  control  may  be  adapting 
to  their  environments,  may  be 
developing  resistance  to  conventional 
food  processing  operations,  and  may  be 
re-emerging  with  increased 
pathogenicity.  To  respond  to  these 
concerns.  Congress  authorized  an 
appropriation  of  $6,234  million  for  FY 
2002  to  fund  a  microbiological 
monitoring  program  for  foodborne 
pathogens  and  indicator  organisms  on 
domestic  and  imported  fruits  and 
vegetables.  The  program  is  designed  to 
collect  reliable  data  and  develop 
national  estimates  of  bacterial 
contamination  with  regard  to  selected 
produce.  The  MDP  is  a  voluntary  data 
gathering  program  and  not  a  regulatory 


or  enforcement  program.  The  Federal 
agencies:  Food  and  Drug 
Administration,  Centers  of  Disease 
Control  and  Prevention.  USDA's 
National  Agricultural  Statistical  Service, 
as  well  as  10  State  Departments  of 
Agriculture,  industry  and  academia 
have  provided  assistance  and 
information  in  formulating  program 
policv  and  operating  procedures.  The 
program  is  being  conducted  under  the 
authoritv  of  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C,  1621  et  seq.). 

AMS  is  hereby  giving  notice  of  a 
public  meeting,  scheduled  for 
Wednesday.  November  20,  2002,  in 
order  to  keep  all  interested  persons 
advised  of  the  current  status  of  the 
program  and  invite  comment  and  input 
regarding  the  MDP  activities  to  date 
The  public  meeting  will  begin  at  1  p.m. 
and  is  scheduled  to  end  at  4  p.m.  It  will 
be  held  at  the  Hilton  Garden  Inn. 
Georgetown  meeting  room,  815-14th 
Street,  NW..  Washington.  DC  20005. 

Those  parties  who  w  ish  to  speak  at 
the  meeting  should  register  on  or  before 
November  13.  2002  to  speak,  please  e- 
mail  Martha.Lamont<aUSDA.gov.  or 
send  a  fax  to  Martha  Lamont  at  (703) 
330-2300.  Ext  17.  Registrants  should 
include  their  name,  address,  and 
daytime  telephone  number.  Depending 
on  the  number  of  registered  speakers. 
time  limits  may  be  imposed  on 
speakers,  and  speakers  who  have 
registered  in  advance  will  be  given 
priority  if  time  is  limited. 

The  proposed  agenda  for  the  meeting 
will  include  discussions  of:  (1)  MDP 
overview  and  current  status.  (2)  MDP 
sampling  and  testing  methodology.  (3) 
MDP  Annual  Summary  Calendar  Year 
2002,  and  (4)  recommendations  and 
concerns. 

Registration  upon  arrival  is  necessary 
for  all  participants,  including  those  who 
have  registered  to  speak  in  advance. 
Speakers  should    provide  one  original 
and  two  copies    .  their  presentation  at 
registration.  A  r  gistration  desk  will  be 
located  outside  :he  meeting  room.  If  you 
require  special  accommodations,  such 
as  a  sign  language  interpreter,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  The 
meeting  will  be  recorded,  and 
information  about  obtaining  a  transcript 
will  be  provided  at  the  meeting. 
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Dated:  October  12.  2Ul)2 
A.).  Yates, 

Administrator.  Agricultural  Marketing 
Senicp. 
|FR  Do(    02-27306  Filed  10-25-02;  8:45  amj 

BILLtNG  COD£  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Mineral  County  Resource 
Advisory  Committee  Meeting 

AGENCY:  Forest  Ser\ice.  USDA. 
ACTKDN:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 

the  Federal  .advisory  Committee  Act 
(Public  Law  92-46.3)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Lolo  National  Forest's 
Mineral  County  Resource  Advisory 
Committee  will  meet  on  November  12  at 
6  p.m.  until  8  p.m.  in  Superior,  Montana 
for  a  business  meeting.  The  meeting  is 
open  to  the  public. 
DATES:  November  12.  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mineral  County  Courthouse,  300 
River  Street.  Superior.  MT  59872. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Harper.  Designated  Forest 
Official  (DFC3).  District  Ranger,  Superior 
District,  Lolo  National  Forest  at  (406) 
822-4233 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  for  this  meeting  include 
establishing  operating  guidelines,  and 
discussion  about  funding  projects. If  the 
meeting  location  is  changed,  notice  will 
be  posted  in  local  newspapers, 
including  the  Mineral  Independent  and 
the  Missoulian. 

Ddt.d   Oi  tuber  17.  2002. 
Robert  Harper. 

nt-.i^nattid  Fedrral  Official.  District  Hanger. 
Superior  Ranger  District. 
IFR  Doc.  02-27313  Filed  10-25-02;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Forest  Service  Strategic  Plan  (2003 
Update) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Government 

Performance  and  Results  Act  nf  1993. 
the  Forest  Service  will  be  updating  its 
strategic  plan  over  the  next  twelve 
months.  The  purpose  of  this  plan  is  to 


outline  long-term  goals  and  objectives 
that  will  htilp  guide  the;  agency's  current 
actions  and  future  plans.  In  the  past,  the 
F(jrest  .Service  has  found  that  public 
comment  has  been  helpful  in 
developing  the  strategic  plan  and  its 
subsequent  update^^  This  notice, 
therefore,  amiounces  the  opportunity  for 
the  public  to  review  the  agency's 
current  strategic  plan  and  to  recommend 
changes  that  should  be  included  in  the 
draft  2003  update. 

DATES:  Comments  must  be  received,  in 
writing,  on  or  before  December  30,  2002. 
ADDRESSES:  Send  written  comments  for 
the  draft  2003  update  of  the  strategic 
plan  to  the  Director,  Strategic  Planning 
and  Resource  Assessment  .Staff,  via  U.S. 
Postal  Service  to  Forest  Service,  USDA, 
Mail  Stop  1129,  1400  Independence 
Ave..  SVV.  Washington.  DC  20250-1129; 
via  email  to  sprcmfs.fed  us:  or  via 
facsimile  to  (703)  605-4199.  The  public 
may  inspect  comments  received  on  this 
notice  in  the  office  of  the  Director  of 
Strategic  Planning  and  Resource 
Assessment.  Sixth  Floor,  Rosslyn  Plaza, 
Building  F,  1621  North  Kent  Street. 
.Arlington,  \'.\  22209.  Persons  wishing 
to  inspect  the  comments  are  encouraged 
to  call  ahead  at  (703)  605-4488  to 
facilitate  entrance  into  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naniy  Osborne,  Strategic  Planning  and 
Resource  Assessment  Staff,  (703)  605- 
4488;  or  via  email  at  sprti'&fs.fed.us. 
.Additional  information  concerning  the 
strategic  plan,  including  the  current 
plan,  mav  be  obtained  on  the  Internet  at 
httf)  :/h^^\■l^■.  fs.  ffd.  us/ plan. 
SUPPLEMENTARY  INFORMATION:  The  intent 
of  the  strategic  plan  is  to  outline  long- 
term  goals  and  objectives  that  will  help 
guide  the  agencv's  current  actions  and 
future  plans.  Management  strategies  are 
identified  undt;r  each  objective  that 
provide  key  approaches  to  be  used  to 
achieve  the  staled  goals  and  objectives. 
The  draft  2003  update  of  the  strategic 
plan  will  be  developed  using  the 
Montreal  Process  Criteria  and  Indicators 
for  forest  conservation  and  sustainable 
management  as  a  framework  for 
identifving  goals,  objectives,  and  trend 
indi(  ators  foe  used  on  the  agency 
mission  of  sustainable  resource 
management  Three  goals  are  envisioned 
tor  the  draft  200.5  update  of  the  strategic 
plan:  (1)  Sustaining  ecosystem  health, 
diversitv,  and  productivity  of  national 
forests  and  grassland.s,  (2)  providing  the 
.•\merican  people  with  a  sustainable 
flow  of  goods  and  services,  and  (3) 
maintaining  organizational  capacity  to 
deliver  effective  public  service. 

More  information  on  the  Montreal 
Process  Criteria  and  Indicators  and  on 
current  trends  in  the  indicators  for  the 


United  States  is  available  at  http:// 
n-wM^. srs.fs.fed.us/2003/2003. htm,  the 
Web  site  for  the  draft  National  Report  on 
Sustainable  Forests.  In  addition,  it  is 
anticipated  that  the  2003  update  of  the 
Forest  Service  Strategic  Plan  will  be 
available  for  public  comment  in  spring 
2003. 

Dated:  October  18.  2002. 
Sally  D.  Collins. 

.■\ssoriatp  Chief. 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Natural  Resources 
Conservation  Service  (NRCS)  will  hold 
a  Farm  Bill  2002  National  Technical 
Service  Provider  Summit  entitled 
"Expanding  the  Capabilities  of 
Conservation  Service  on  Private  Lands." 
The  purpose  of  this  event  is  to  initiate 
a  Departmental  dialogue  with  potential 
technical  service  providers.  The  Summit 
is  open  to  the  public. 
DATES:  The  Summit  will  convene 
Thursday,  November  7,  2002. 
Registration  will  start  at  8  a.m..  followed 
bv  a  panel  session.  The  afternoon 
listening  session  will  continue  until  4 
p.m..  with  opportunities  for  statements 
on  ways  to  successfully  implement  a 
Technical  Service  Provider  Process. 

ADDRESSES:  The  Summit  will  be  held  at 
the  Jefferson  Auditorium  of  the 
Depaptment  of  Agriculture's  (USDA) 
South  Building.  1400  Independence 
Ave..  SW.,  Washington,  DC.  Participants 
should  enter  the  building  through  the 
5th  wing  entrance  of  the  South 
Building,  located  on  the  corner  of 
Independence  Avenue  and  14th  Street. 
Participants  should  note  that  in  order  to 
access  the  building,  they  must  bring 
valid  photo  identification  and  allow  for 
time  to  be  checked  in  at  the  security 
station.  Weapons  of  any  type,  including 
protective  sprays,  are  prohibited  in  the 
building.  Requests  to  make  statements 
should  be  sent  to  Marilou  Flores. 
USDA/NRCS  Technical  Service 
Provider  Group.  Speakers  will  be 
limited  to  three  minutes.  Written 
statements  will  also  be  accepted,  and 
should  be  addressed  to  Melissa  M. 
Hammond.  Group  Leader.  Technical 
Service  Provider  Group,  USDA/Natural 
Resources  Conservation  Service, 
Washington.  DC.  Elements  for  which 


potential  private  and  public  technical 
service  providers  may  provide 
statements  include: 

•  Technical  Service  Provider  Process. 

•  Payment  Process. 

•  Payment  Rates. 

•  Certification. 

•  Decertification. 

•  Quality  Assurance  Process. 

•  Training. 

•  Liability. 

I         •  Competition. 

FOR  FURTHER  MFORMATION  CONTACT: 
Marilou  Flores,  Management  Analyst, 
USDA/NRCS  Technical  Service 
Provider  Group;  telephone:  (202)  720- 
0427;  fax:  (202)  720-3052;  e-mail: 
marilou.flores&usda.gov. 

SUPPLBMENTARY  MFORMATION:  This 
siunmit  will  also  be  broadcast  nationally 
as  a  live  satellite  telecast  available 
through  satellite  downlink  and  web 
streaming.  Additional  information  about 
this  summit  that  occiu^  after  this 
Fednal  Register  notice  is  published, 
may  be  found  on  the  World  Wide  Web 
at  http://www.nTCS.usda.gav/. 

Information  on  Services  for 
Individuals  With  Disabilities:  For 
information  on  facilities,  or  services  for 
individuals  with  disabilities,  or  to 
request  special  assistance  at  the 
Summit,  contact  Marilou  Flores. 

USDA  prohibits  discrimination  in  its 
programs  and  activities  on  the  basis  of 
race,  color,  national  origin,  gender, 
religion,  age,  sexual  orientation,  or 
disability.  Statutes  enforced  by  USDA 
also  prohilnt  discrimination  aa  the  basis 
of  political  beliefs  and  marital  or  family 
status  (not  all  prohibited  bases  ^ply  to 
all  programs).  Persons  with  disabilities 
who  require  alternate  means  for 
cranmimication  or  program  information 
(Braille,  large  print,  audio  tape,  etc.) 
should  contact  USDA's  Tar^get  Center  at 
(202)  720-2000  (voice  and  TDD). 

To  file  a  complaint  of  discrimination 
to  USDA.  write  to  the  Director,  Ofiice  of 
Civil  Rights.  Room  326-W,  Whitten 
Building,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-9410;  or 
call  (202)  720-5964  (voice  and  TDD). 
The  USDA  is  an  equal  opportunity 
provider  and  employer. 

Signed  in  Washington,  DC  on  October  21, 
2002. 

Thomas  A.  Weber, 
Associate  Chief,  Natural  Resources 
Conservation  Service. 

[FR  Doc.  02-27298  Filed  10-25-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-846] 

Brake  Rotors  From  the  People's 
Republic  of  China:  Final  Results  and 
Partial  Rescissk>n  of  the  Fourth 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
partial  rescission  of  fourth  antidumping 
duty  administrative  review. 

SUMMARY:  On  January  4.  2002,  the 
Department  of  Commerce  published  the 
preliminary  results,  partial  rescission 
and  postponement  of  the  fourth 
antidumping  duty  administrative  review 
of  the  antid\unping  duty  order  on  brake 
rotors  bom  the  People's  Republic  of 
China.  See  Brake  Rotors  from  the 
People's  Republic  of  China:  Preliminary 
Results,  Preliminary  Partial  Rescission, 
and  Postponement  of  Final  Results  of 
the  Fourth  Antidumping  Duty 
Administrative  Review,  67  FR  557 
(January  4,  2002)  (Preliminary  Results). 
This  administrative  review  examines  six 
PRC  companies  (i.e.,  one  exporter 
whose  entries  are  all  subject  to  the 
antidumping  duty  order  and  five 
exporters  included  in  three  exporter/ 
producer  combinations  for  which  only 
certain  entries  are  subject  to  the 
antidumping  duty  order)  [see 
"Background"  section  below  for  further 
discussion).  The  period  of  review  is 
April  1,  2000,  through  March  31,  2001. 
We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results. 

Based  on  the  use  of  additional 
publicly  available  information  and  the 
comments  received  from  the  interested 
parties,  we  have  made  two  changes  to 
the  margin  calculation  for  the  sole 
respondent  in  the  administrative  review 
for  which  we  calculated  an  antidumping 
duty  margin.  The  final  weighted-average 
diunping  margin  for  the  reviewed  firm 
in  the  administrative  review  is  listed 
below  in  the  section  entitled  "Final 
Results  of  Administrative  Review." 
EFFECTIVE  DATE:  October  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Terre  Keaton,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
1280,  respectively. 
SUPPLEMENTARY  INFORMATION: 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  Jeinuary  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are  to  19 
CFR  Part  351  (2001). 

Back^tiund 

On  January  4,  2002,  the  Department 
published  in  the  Federal  Re^ster  the 
preliminary  results,  preliminary  partial 
rescission,  and  postponement  of  final 
results  of  the  fourth  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  brake  rotors 
from  the  People's  Republic  of  China 
("PRC")  (67  FR  557). 

On  January  14,  2002,  the  petitioner' 
requested  the  Department  to  reconsider 
its  decision  not  to  conduct  verification 
of  Qingdao  Gren  (Group)  Co.  ("Gren") 
based  on  the  argument  that  it  submitted 
a  timely  request  for  that  company  to  be 
verified  and  that  there  was  good  cause 
to  verify  Gren's  data  based  on  the 
concerns  raised  in  its  letter.  On  January 
24,  2002,  we  informed  the  petitioner's 
counsel  that  it  would  not  be  possible  to 
conduction  verification  of  Gren's 
submitted  data  in  this  review  because 
(1)  a  verification  of  Gren's  data  was  not 
statutorily  required;  (2)  the  petitioner 
did  not  sufficientiy  demonstrate  that 
good  cause  existed  for  verifying  Gren's 
data;  and  (3)  in  the  absence  of  good 
cause,  the  Department's  team  assigned 
to  this  case  did  not  have  the  resources 
to  verify  any  additional  companies  other 
than  those  companies  it  had  already 
selected  for  verification  (see 
Memorandum  dated  January  24,  2002, 
from  Irene  Darzenta  TzafoUas,  Program 
Manager,  to  the  File). 

On  March  2,  2002,  the  Department 
provided  a  verification  outiine  to  certain 
respondents^  selected  for  verification 


'  The  petitioner  is  the  Coalition  for  the 
Preservation  of  American  Brake  Drum  and  Rotor 
Aftermarket  Manufacturers. 

'  The  respondents  in  this  review  are  Gren  and  the 
following  three  exporters/producer  combinations 
(which  are  excluded  from  the  order  on  brake  rotors 
only  with  respect  to  brake  rotors  sold  through  those 
combinations):  (1)  China  National  Automobile 
Industry  Import  ft  Export  Corporation  C'CAIEC' )  or 
Laizhou  CAPCO  Machinery  Co.,  Ltd  CLaizhou 
CAPCO")/Uizhou  CAPCO;  (2)  Shenyang  Honbase 
Machinery  Co.,  Ltd.  ("Shenyang  Honbase)  or 
Laizhou  Luyuan  Automobile  Fittings  Co..  Ud. 
("Laizhou  Luyuan")/Shenyang  Honbase  or  l-aizhou 
Luyuan;  and  (3)  China  National  Machinery-  and 
Equipment  hnport  ft  Export  (Xinjiang)  Co  .  Ltd. 
("Xinjiang")/Zibo  Botai  Manufacturing  Co..  Ltd 

("Zibo"). 

Continued 
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[i.e..  four  of  the  five  exporters  included 
in  thn  thrnt'  t-xporter/produt  t^r 
combinations  and  as  discussed  in  the 
Prpliminary-  Results  at  67  FR  558)  On 
March  7.  2002,  the  petitioner  provicied 
verification  comments.  Frcmi  Manh  14 
through  April  2.  2002.  the  Department 
conducted  its  verification  of  data 
obtained  for  certain  U.S.  entries  of  brake 
rotors  from  four  of  the  five  e.xporters 
included  in  the  three  e.xporter/ producer 
combinations,  in  accordance  with  19 
CFR  J51   «)7 

On  .-Kpnl  IR.  2002.  the  Department 
placed  on  the  record  certain  publicly 
available  information  for  consideration 
in  the  final  results  (see  April  16.  2002. 
letter  with  attachment  from  Katherine 
Johnson,  Acting  Program  Manager,  to 
each  interested  partv) 

On  April  26,  and  May  2,  2002.  the 
Department  issued  its  verification 
reports.  The  petitioner  submitted  its 
case  brief  on  June  14.  2002  The 
respondents  collectively  submitted  their 
rebuttal  brief  on  June  21.  2002 

The  Department  has  i:ondui:ted  these 
reviews  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  brake  rotors  made  of  gray  cast  iron, 
whether  finished,  semifinished,  or 
unfinished,  ranging  in  diameter  from  H 
to  16  inches  (20.32  to  40.64  centimeters) 
and  in  weight  from  8  to  45  pounds  (3.63 
to  20.41  kilograms).  The  size  parameters 
(weight  and  dimension)  of  the  brake 
rotors  limit  their  use  to  the  following 
types  of  motor  vehicles:  automobiles, 
all-terrain  vehicles,  vans  and 
recreational  vehicles  under  "one  ton 
and  a  half."  and  light  trucks  designated 
as  "one  ton  and  a  half." 

Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  further  operations.  Semi- 
finished rotors  are  those  on  whic:h  the 
surface  is  not  entirely  smooth,  and  have 
undergone  some  drilling.  Unfinished 
rotors  are  those  which  have  undergone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  of  an  original  equipment 
manufacturer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  (e.^'.. 
General  Motors,  Ford,  Chrysler,  Honda, 
Toyota,  Volvo).  Brake  rotors  covered  in 
this  order  are  not  certified  by  OEM 


.^^  -.lated  in  the  Rrflimwun,'  Hfnults.  wt^  selected 
{  .ME(  .  Ldizhou  t^.APtiU.  SheiivaiiR  Honbase, 
L.ai/.hou  Luyiian.  and  a  companv  related  In  Laizhmi 
Liivuan  ftir  verincatiiin   We  did  not  >eie<  t  (iren  fur 
venfiration  fjer ause  we  did  not  find  miod  cause  had 
been  demonstrated  with  respett  to  this  company 
and  verifuation  of  this  company  was  not  statutorilv 
required  (see  67  FR  al  558). 


producers  of  vehicles  sold  in  the  United 
States  The  scope  also  includes 
composite  brake  rtitors  that  are  made  of 
gray  cast  irf)n.  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  from  the  scope  of  this 
order  are  brake  rotors  made  of  grav  cast 
iron,  whether  finished,  semifinished,  or 
unfinished,  with  a  diameter  less  than  8 
incht^s  or  greater  than  16  inches  (less 
than  20.32  centimeters  or  greater  than 
40.64  centimeters)  and  a  weight  less 
than  8  pounds  or  greater  than  45  pounds 
(less  than  .t.63  kilograms  or  greater  than 
20  41  kilograms). 

Brakf  rotors  are  classifiable  under 
subheading  8708  39.5010  of  the 
Uiinuontzt'd  Tariff  Schedule  of  the 
( 'nited  States  ( "HTSU'S").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Partial  Rescission  of  Review 

Pursuant  to  14  CFR  351.213(d)(3).  we 
havi!  determined  that,  during  the  period 
of  review  ("F'OR").  \hii  exporters  which 
are  part  of  the  three  exporter/producer 
c:ombinations  which  received  zero  rates 
in  the  lessthan-fair-\alue  ("LTFV") 
investigation  liiil  not  make  shipments  of 
subject  merchandise  to  the  United 
-States  during  the  POR.  Specifically,  we 
have  determined  that  during  the  POR. 

(1)  neither  UAIEC  nor  Laizhou  CAPCO 
exported  brake  rotors  to  the  United 
States  that  were  manufactured  by 
producers  other  than  Laizhou  CAPCO: 

(2)  neither  Shenyang  Honbase  nor 
I.aizhou  Luvuan  exported  brake  rotors 
to  the  United  States  that  were 
manufactured  by  producers  other  than 
Shenyang  Honbase  or  Laizhou  Luyuan: 
and  (3)  Xinjiang  did  not  export  brake 
rotors  to  the  United  States  that  were 
manufactured  bv  producers  other  than 
Zibo. 

In  order  to  make  this  determination, 
we  first  examined  POR-subject 
merchandise  shipment  data  furnished 
bv  the  Customs  Service  by  performing  a 
data  querv".  Because  the  data  from  our 
initial  quer\'  was  voluminous,  we 
randomly  selected  25  entries  (i.e..  five 
entries  per  company)  from  the  data 
querv  results  for  further  examination  by 
the  Customs  .Service  (see  Memorandum 
dated  October  2,  2001,  from  Brian  C. 
Smith,  Team  Leader,  to  the  File,  titled. 
"Request  for  Assistance:  Shipments  of 
Brake  Rotors  from  the  People's  Republic 
of  China  Manufactured  and/or  Exported 
By  Five  PRC  Companies  During  the 
Period  April  1 ,  2000,  Through  March 
31,  2001"). 

Specifically,  we  requested  the 
Customs  Service  to  examine  further  the 
documentation  filed  at  the  U.S.  port  for 


each  of  those  selected  entries  made  by 
the  exporters  at  issue  to  determine  the 
manufacturer  of  the  merchandise.  To 
check  further  the  accuracy  of  the  data 
for  those  entries,  we  conducted 
verification  of  the  entry  data  selected  for 
four  of  the  five  exporters  included  in  the 
three  exporter/producer  combinations. 
At  verification,  we  examined  all 
documentation  (i.e..  bills  of  lading, 
invoices,  payment  documentation, 
production  orders,  etc.)  pertaining  to  the 
entr\'  data  for  those  companies.  See 
verification  reports  for  CAIEC  and 
Laizhou  CAPCO  dated  April  26.  2002, 
and  verification  reports  for  Laizhou 
Luyuan  and  Shenyang  Honbase  dated 
May  2,  2002.  for  additional  discussion. 

Therefore,  based  on  the  data 
contained  on  the  record  for  all  25 
entries  from  our  data  quer>'  results  and 
our  findings  with  respect  to  these  and 
other  entries  selected  at  verification,  we 
found  no  evidence  that  any  of  the 
exporter/producer  combinations  which 
are  the  subject  of  this  administrative 
review  made  shipments  of  subject 
merchandise  during  the  POR.  (See 
"Issues  and  Decision  Memorandum" 
from  Richard  VV.  Moreland.  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  October  21.  2002 
(Comments  1  through  4  and  6).) 
Therefore,  we  are  rescinding  this  review 
with  respect  to  CAIEC,  Laizhou  CAPCO. 
Shenyang  Honbase.  Laizhou  Luyuan. 
and  Xinjiang. 

Since  the  preliminary  results,  we  have 
also  examined  whether  any  exporter/ 
producer  combinations  in  this  review 
underwent  changes  in  ownership  and.  if 
so.  whether  there  are  changed 
circumstances  which  would  affect  their 
order  exclusion  status.  As  a  result  of 
verification  findings,  although  we  did 
find  that  there  had  been  changes  in 
ownership  since  the  LTFV  investigation 
with  respect  to  Laizhou  Luyuan, 
Laizhou  CAPCO.  and  CAIEC,  we  found 
no  evidence  that  the  change  in 
ownership  in  each  of  these  companies 
affects  their  exclusion  status. 

With  respect  to  Laizhou  Luyuan, 
another  company  purchased  a 
significant  portion  of  it  after  the  LTFV 
investigation.  At  verification,  we 
thoroughly  examined  the  facts  behind 
that  other  company's  investment  in 
Laizhou  Luyuan,  and  whether  it  was 
exporting  through  Laizhou  Luyuan 
brake  rotors  to  the  U.S.  market. 

In  addition,  in  order  to  determine 
whether  these  two  companies  should  be 
treated  as  one  entity,  we  examined  the 
extent  to  which  the  export  operations  of 
Laizhou  Luyuan  and  this  other  company 
were  intertwined  and  whether  this 
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relationship  has  significant  potential  for 
the  manipulation  of  pricing,  export,  and 
production  decisions  pertaining  to  the 
subject  merchandise.  Based  on  our 
verification  findings,  we  find  that  the 
export  activities  of  Laizhou  Luyuan  and 
the  company  that  purchased  a 
significant  portion  of  Laizhou  Luyuan 
are  sufficiently  separate  even  though 
common  ownership  does  exist. 
Specifically,  based  on  our  verification 
findings,  we  determine  that  Laizhou 
Luyuan  has  not  significantly  changed  its 
(1)  management,  (2)  production 
facilities,  (3)  supplier  relationships,  or 
(4)  customer  base  as  a  result  of  its 
purchase  by  the  other  company  (see 
Laizhou  Luyuan's  April  26,  2002, 
verification  report).  Thus,  we  find  that 
the  export  operations  of  Laizhou 
Luyuan  and  the  other  company  are 
sufficiently  separate  from  one  another 
such  that  diere  is  no  significant 
potential  for  manipulation  of  pricing, 
export,  or  production  decisions. 
Finally,  after  examining  both 
companies'  records  at  verification  we 
found  no  instance  that  the  other 
company  is  exporting  Laizhou  Luyuan- 
made  brake  rotors  to  the  U.S.  market  or 
that  Laizhou  Luyuan  is  exporting  brake 
rotors  sourced  through  the  other 
company. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  are 
addressed  in  the  Decision  Memo,  which 
is  hereby  adopted  by  this  notice.  A  list 
of  the  issues  raised,  all  of  which  are  in 
the  Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  the  briefs  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

After  the  use  of  additional  publicly 
available  information  and  the  comments 
received  from  the  interested  parties,  we 
made  two  changes  to  Gren's  margin 
calculation. 

1.  To  value  selling,  general,  and 
administrative  expenses,  factory 
overhead  and  profit,  we  used  the  1998 
financial  data  of  Jayaswals  Neco 
Limited,  the  1998-1999  financial  data  of 
Rico  Auto  Industries  Limited,  and  the 
20QQ-2001  financial  data  of  Kalyani 
Brakes  Limited. 

2.  We  used  the  updated  value  from  the 
International  Trade  Administration 


website  to  value  skilled,  unskilled  and 
packing  labor. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  percentage 
exists  for  the  period  April  1.  2000. 
through  March  31,  2001: 


Exporter 


Margin  (percent) 


Qingdao  Gren  (Group) 
Co 


0.02  (de  minimis) 


Assessment  Rates 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  ad  valorem  duty 
assessment  rates  for  merchandise 
subject  to  this  review.  In  accordance 
with  19  CFR  351.106(c)(2).  we  will 
instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  all  entries  of  subject  merchandise 
during  the  POR  from  Gren  for  which  the 
importer-specific  assessment  rate  is  zero 
or  de  minimis  (i.e.,  less  than  0.50 
percent).  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  Customs  Service  within 
15  days  of  publication  of  these  final 
results  of  review.  We  will  direct  the 
Customs  Service  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  during  the  review  period.  For 
entries  made  by  PRC  companies  for 
which  the  Department  has  rescinded  the 
administrative  review  (i.e.,  the  exporter/ 
producer  combinations  listed  in  the 
"Background"  section  of  this  notice), 
the  Customs  Service  shall  continue  not 
to  assess  ad  valorem  duties  on  those 
entries  made  by  those  exporter/producer 
combinations. 

Cash  Deposit  Requirements 

The  following  deposit  rates  shall  be 
required  for  merchandise  subject  to  the 
order  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  these  final 
results,  as  provided  by  section  751(a)(1) 
of  the  Act:  (1)  the  cash  deposit  rate  for 
Gren  will  be  the  rate  indicated  above; 
(2)  the  cash  deposit  rate  for  PRC 
exporters  who  received  a  separate  rate 
in  a  prior  segment  of  the  proceeding,  but 
for  whom  the  Department  has  rescinded 
the  review  or  of  whom  the  review  was 
not  requested  for  this  POR  will  continue 
to  be  the  rate  assigned  in  that  segment 
of  the  proceeding;  (3)  the  cash  deposit 
rate  for  all  other  PRC  exporters  will 
continue  to  be  43.32  percent;  and  (4)  the 


cash  deposit  rate  for  non-PRC  exporters 
of  subject  merchandise  from  the  PRC 
will  be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibilitv  under  19  CFR 
351.402(f)(2)'to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietan,- 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305. 
Timely  written  notification  of  the 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(a)(1)  and 
777(i)  of  the  Act  and  19  CFR  351.213. 

Dated:  October  21.  2U02. 
Faryar  Shirzad. 

Assistant  Secrptan.-  lor  Import 
Administration. 

Appendix-Issues  in  Decision  Memo 

Comments 

1.  Whether  the  Sampling  Technique  and 
Method  Used  for  Collecting  Data  in  this 
Review  Violated  the  Petitioners'  Rights 
of  Due  Process 

2.  Whether  to  Reverse  the  Preliminary 
Results  With  Respect  to  the  Exporter/ 
Producer  Combinations 

3.  Whether  the  Exporter/Producer 
Combinations  Excluded  from  the  Order 
Violated  the  Exclusion  Conditions 
Based  on  Examin    ion  of  Selected  U.S. 
Brake  Rotor  Entri      during  the  Period  of 
Review 

4.  Whether  Two  Companies  Failed  the 
Verification  Process  Based  on  the 
Verification  Findings  and  Documents 
Obtained  From  Verification 

5.  Whether  Certain  Data  Obtained  from 
Verification  Were  Illegible 

6.  Whether  the  Change  in  Ownership 
Warrants  Assigning  Laizhou  Luyuan  the 
PRC-Wide  Rate 
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7  Whether  We  Should  Have  Conducted 
Verification  of  Grens  Data 
[FR  Dor   02-27393  Filed  10-25-02,  8:45  am] 
BIUJNG  CODE  3510-OS-S 

OEPARTMEFfT  OF  COMMERCE 
Intamatksnal  Tracto  Administration 

[A-570-8311 

FrMh  Garlic  From  ttw  Paopla's 
Republic  of  China:  Partial  Rasclsson  of 
Antidumping  Duty  New  Shippar 
Raviaw 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Notice  of  partial  rescission  of 
the  antidimiping  duty  new  shipper 
review  of  fresh  garlic  from  the  People's 
Republic  of  China. 

summary:  On  July  31,  2002,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  new  shipper 
review  of  the  antidumping  duty  order 
on  fresh  garlic  from  the  People's 
Republic  of  China.  The  review  covers 
Jinan  Yipin  Corporation,  Ltd.,  and 
Shandong  Heze  International  Trade  and 
Developing  Company  The  period  of 
review  is  November  1 ,  2000,  through 
October  31,  2001.  For  the  reasons 
discussed  below,  we  are  rescinding  the 
rafview  of  Shandong  Heze  International 
Trade  and  Developing  Company  ' 
EFFECTIVE  DATE:  October  28,  2002 
FOR  FURTHER  MFORMATION  CONTACT: 
Brian  Ellman  or  Mark  Ross,  Office  of 
AD/CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  (202)  482-4852  and  (202) 
482-4794.  respectively. 
SUPPLEMENTARY  MFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (April  2001). 


'  We  are  aiso  conducting  a  new  shipper  review  of 
the  antidumping  duty  order  on  fresh  garlic  from  the 
People  s  Repubhc  of  China  for  |inan  Yipin 
Corporation.  Ltd  On  October  22.  2002.  we  is» 
a  notice  extending  the  finai  results  of  that  new 
shipper  review 


Scope  of  the  Order 

The  products  covered  by  this 
antidumping  duty  order  are  all  grades  of 
garlic,  whole  or  separated  into 
constituent  cloves,  whether  or  not 
peeled,  fresh,  chilled,  frozen, 
provisionally  preserved,  or  packed  in 
water  or  other  neutral  substance,  but  not 
prepared  or  preserved  by  the  addition  of 
other  ingredients  or  heat  processing. 
The  differences  between  grades  are 
based  on  color,  size,  sheathing,  and 
level  of  decay. 

The  scope  of  this  order  does  not 
include  the  following:  (a)  Garlic  that  has 
been  mechanically  harvested  and  that  is 
primarily,  but  not  exclusively,  destined 
for  non-fresh  use;  or  (b)  garlic  that  has 
been  specially  prepared  and  cultivated 
prior  to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed. 

The  subject  merchandise  is  used 
principally  as  a  food  prtjduct  and  for 
seasoning.  The  subject  garlic  is 
currently  classifiable  under  subheading 
0703  20.0010.  0703.20.0020 
0703  20.0090.  0710.80  7060. 
0710  80.9750,  0711.90.6000,  and 
2005  90.9700  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  order  is  dispositive.  In 
order  to  be  excluded  from  the 
antidumping  duty  order,  garlic  entered 
under  the  HTSUS  subheadings  listed 
above  that  is  (1)  mechanically  harvested 
and  primarily,  but  not  exclusively, 
destined  for  non-fresh  use  or  (2) 
sf>ecially  prepared  and  cultivated  prior 
to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed  must 
be  accompanied  by  declarations  to  the 
Customs  Service  to  that  effect. 

Background 

On  July  31.  2002.  we  published  in  the 
Federal  Register  the  notice  of 
preliminary  resiilts  of  the  new  shipper 
review  of  the  antidumping  duty  order 
on  fresh  garlic  from  the  People's 
Republic  of  China  (PRC),  in  which  we 
indicated  our  intent  to  rescind  the 
review  of  Shandong  Heze  International 
Trade  and  Developing  Comi>any 
(Shandong  Heze)  based  on  lack  of 
evidence  supporting  Shandong  Heze's 
entitlement  to  a  separate  rate  from  the 
PRC-wide  entity.  See  Fresh  Garlic  from 
the  People's  Republic  of  China: 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Review  and  Intent  to 
Rescind  in  Part,  67  FR  49669  (July  31, 
2002);  see  also  Shandong  Heze 
international  Trade  and  Developing 
Company — Separate  Rates  Analysis  and 
Deficient  Submissions  Memorandum, 


dated  July  24,  2002,  available  in  the 
Central  Records  Units  (CRU),  Room  B- 
099  of  the  main  Department  of 
Commerce  Building.  In  the  notice  we 
invited  interested  parties  to  comment  on 
our  preliminary  results. 

On  August  15,  2002,  Shandong  Heze 
filed  a  case  brief  addressing  issues 
raised  in  the  Department's  preliminary 
results  of  review,  and  the  petitioner 
filed  rebuttal  conmients  on  August  21, 
2002.  Subsequent  to  our  receipt  of  the 
case  brief,  we  identified  an  additional 
deficiency  in  Shandong  Heze's  reporting 
and,  on  September  19,  2002,  we 
released  for  comment  the  draft  decision 
memorandum  in  which  we  identified 
the  deficiency.  See  Shandong  Heze 
International  Trade  and  Developing 
Company — Recission  of  New  Shipper 
Review  Due  to  Lack  of  Required 
Certification,  dated  September  19,  2002. 
available  in  CRU.  We  did  not  receive 
any  comments  bom  either  party  by  the 
due  date  we  established.  Therefore,  the, 
analysis  we  proposed  in  that 
memorandiun  remains  unchanged. 

Rescission  of  Review 

The  Department's  regulations  at  19 
CFR  351.214(b)(2)(ii)  state  that,  if  the 
company  requesting  the  review  is  the 
exporter  but  not  the  producer  of  the 
subject  merchandise,  then  the  request 
from  this  company  must  contain:  (1)  A 
certification  that  die  company  did  not 
export  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POI),  and  (2)  a 
certification  from  the  person  or 
company  that  produced  or  supplied  the 
subject  merchandise  to  the  company 
requesting  the  review  that  the  producer 
or  supplier  did  not  export  the  subject 
merchandise  to  the  United  States  during 
the  POI.  Shandong  Heze  did  not  supply 
the  Department  with  the  certifications 
required  in  a  new  shipper  review  under 
351.214(b)(2)(ii)(B)  of  the  Department's 
regulations.  As  discussed  above,  the 
Deqpartment  released  to  the  parties  for 
comment  a  draft  decision  memorandum 
in  which  it  identified  the  deficiency 
and.  in  the  memorandum,  a  prom[>t 
rescission  of  the  review  of  Shandong 
Heze  was  recommended.  As  indicated 
above,  we  did  not  receive  any  comments 
on  this  issue.  Therefore,  we  find  it 
appropriate  to  rescind  the  new  shipper 
review  of  Shandong  Heze  based  on  its 
failure,  despite  multiple  opportunities, 
to  provide  the  proper  certifications 
pursuant  to  19  CFR  351.214(b)(2)(ii). 

Analysis  of  Comments  Received 

Because  the  Department  is  rescinding 
this  review  based  on  Shandong  Heze's 
failure  to  provide  the  proper 
certifications,  we  have  not  addressed 
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the  other,  imrelated  arguments  offered 
by  the  parties  after  issuance  of  the 
preliminary  results  of  the  new  shipper 
review. 

Notification 

Bonding  is  no  longer  permitted  to 
fulfill  security  requirements  for 
shipments  from  Shandong  Heze  of  fresh 
garlic  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  in  the  United  States  on  or 
after  the  publication  of  this  rescission 
notice  in  the  Federal  Register. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement,  pursuant 
to  19  CFR  351.402(f)(3),  could  result  in 
the  Department's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanctions. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(2)(B)(iv)  and  777(i) 
of  the  Tariff  Act  of  1930,  as  amended. 

Dated:  October  22,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  02-27395  Filed  10-25-02;  8:45  am] 
BILUNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-831] 

Fresh  Garlic  From  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  the  Final  Results  of 
Antidumping  Duty  New  Shipper 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  extension  of  time  limit 
for  the  final  results  of  antidumping  duty 
new  shipper  review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  new  shipper  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China 
imtil  no  later  than  November  26,  2002. 
The  new  shipper  review  covers  one 
exporter,  Jinan  Yipin  Corporation  Ltd.' 
The  period  of  review  is  November  1, 
2000,  through  October  31,  2001.  This 
extension  is  made  pursuant  to  section 
751(a)(2)(B)(iv)  of  the  Tariff  Act  of  1930, 
as  amended. 

EFFECTIVE  DATE:  October  28.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Moats,  AD/CVD  Enforcement  3. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone:  (202)  482-5047. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
and  all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  19  CFR  part  351 
(2002). 

Background 

On  July  24,  2002,  the  Department 
issued  the  preliminary  results  of  the 
new  shipper  review  of  the  antidumping 
duty  order  on  fresh  garlic  from  the 
People's  Republic  of  China.  See  Fresh 
Garlic  from  the  People's  Republic  of 
China:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper  Review 
and  Intent  to  Rescind  in  Part,  67  FR 
49669  (July  31,  2002).  We  invited 
parties  to  comment  on  our  preliminary 
results.  We  received  comments  from  the 
petitioners  and  the  new  shipper,  Jinan 
Yipin  Corporation.  Ltd.  The  final  results 
for  this  review  are  currently  due 
October  22,  2002. 

Extension  of  Time  Limit  for  Final 
Results  of  New  Shipper  Review 

Section  751(a)(l)(B)(iv)  of  the  Act 
provides  that  the  Department  will  issue 
the  final  results  of  a  new  shipper  review 
within  90  days  after  the  date  on  which 
the  preliminary'  results  were  issued.  If 


the  Depart^ment  determines  that  a  new 
shipper  review  is  extraordinarily 
complicated,  however,  section 
751(a)(l)(B)(iv)  of  the  Act  allows  the 
Department  to  extend  the  deadline  for 
the  final  results  to  up  to  150  days  after 
the  date  on  which  the  preliminary 
results  of  the  new  shipper  review  were 
issued.  The  Department  has  determined 
that  this  case  is  extraordinarily 
complicated,  and  the  final  results  of  this 
new  shipper  review  cannot  be 
completed  within  90  days  from  the  date 
on  which  the  preliminan,-  results  were 
issued.  The  Department  finds  that  this 
new  shipper  review  is  extraordinarily 
complicated  because  the  comments  we 
received  present  a  number  pf  complex 
factual  and  legal  questions  about  the 
assignment  of  antidumping  duty 
margins. 

Therefore,  in  accordance  with  section 
751(a)(l)(B)(iv)  of  the  Act  and  19  CFR 
351.214(i)(3),  the  Department  is 
extending  the  time  limit  for  the 
completion  of  the  final  results  by  thirty- 
five  days.  The  final  results  will  be  due 
no  later  than  November  26.  2002, 

Dated;  October  22.  2002. 
Richard  W.  Moreland, 

Deputy  Assistant  Sfcretary  for  AD/CVD 
Enforcement  I. 

[PR  Doc.  02-27.396  Filed  10-25-02;  a:45  am) 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-854] 

Certain  Tin  Mill  Products  From  Japan: 
Notice  of  Initiation  of  Changed 
Circumstances  Review  of  the 
Antidumping  Order 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  changed 

circumstances  antidumping  duty 

review. 


'  We  were  also  conducting  a  new  shipper  review 
of  the  antidumping  order  on  fresh  garlic  from  the 
People's  Republic  of  China  for  Shandong  Heze 
International  Trade  and  Developing  Company 
(Shandong  Heze).  On  October  22.  2002.  we  is.sued 
a  notice  rescinding  that  new  shipper  review. 


SUMMARY:  In  accordance  with  19  CFR 
351.216(b),  Nippon  Steel  Corporation 
("Nippon"),  an  exporter  and 
manufacturer  of  the  subject 
merchandise,  filed  a  request  for  a 
changed  circumstances  re\iew  of  the 
antidumping  order  on  certain  tin  mill 
products  from  Japan  with  respect  to 
certain  laminated  tin-free  steel,  as 
described  below  '  i  Nippon's  request, 
Weirton  Steel  C      joration.  United 
States  Steel  Co.    oration.  Bethlehem 
Steel  Corporati  n.  USS-Posco 
Industries,  and  National  Steel 
Corporation  stated  that  they  do  not 
object  to  the  exclusion  of  this  product 
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from  the  order.  In  response  to  the 
apparent  lack  of  interest  in  this  product 
from  the  domestic  industry,  tho 
Department  of  C^ommerce  Cthe 
Department")  is  initiating  a  changed 
circumstances  review  with  respect  to 
this  request  for  all  future  entries  for 
consufriptiTin  of  tin-free  laminated  steel, 
as  described  below 
EFFECTIVE  DATE:  October  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ferrier.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Clommercc.  14th 
Street  and  Clonstitution  Avenue.  NVV., 
Washington.  DC  20230:  telephone:  (202) 
482-1394 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  laiuiarv  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  by  the  Uruguay 
Round  Agreements  Act.  in  addition, 
unless  otherwise  indicated,  all  c:itations 
to  the  Department's  regulations  are  to 
the  regulations  as  codified  at  19  CVR 
part  i.Tl  12002) 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  28.  2000.  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain  tin 
mill  products  from  Japan.  Sfp  .\'otirp  of 
Antidumpmii  Uiitv  Orrier  Crrtain  Tin 
Mill  Products  from  Japan  f)5  FR  520h7 
(August  28,  2000).  On  September  6. 
2002.  Nippon,  an  exporter  and 
manufacturer  of  the  subject 
merchandise  requested  that  the 
Department  revoke  in  part  the 
antidumping  dutv  order  on  certain  tin 
mill  products  from  )apan  Spet  ific  ally. 
Nippon  requested  that  the  Department 
revoke  the  order  with  respect  to  imports 
meeting  the  following  specifications 
Tin-free  steel  laminated  on  one  or  both 
sides  of  the  surface  with  a  polyester 
film,  consisting  of  two  layers  (an 
amorphous  layer  and  an  outer  crystal 
layer),  that  contains  no  more  than  thf 
indicated  amounts  of  the  foUouing 
environmental  hormones:  1  mg/kg 
BADGE  (BisPhenol— A  Di-glvcidvl 
Ether).  1  mg/kg  BFDGE  (BisPhenol— F 
Di-glvc  idvl  Ether),  and  3  mg/kg  BPA 
(BisPhenol— A). 

Nippon  included  letters  from  Weirton 
Steel  Corporation.  United  States 

Steel  Corporation.  Bethlehem  Steel 
Corporation.  USS-Posco  Industries,  and 

National  -Steel  Corporation,  in  its 
request  for  the  changed  circumstanc:es 
review  stating  their  support  for  the 
exclusion  of  the  tin-free  laminated  steel. 


as  described  above.  However,  the 
Department  does  not  have  information 
on  the  rpcord  of  this  changed 
circumstances  review  that  the 
aforementioned  domestic  tin  mill 
producers  account  for  substantially  all. 
or  at  least  8,S  percent,  of  the  production 
of  the  domestic  like  product.  See  Oil 
Coiintn'  Tubular  Goods  From  Mexico: 
Prcliminan-  Results  of  Changed 
Circumst(uices  Antidumping  Duty 
Administrative  Review.  M  FR  14213 
(March  24.  1999).  Additionally,  the 
Department  has  no  information  on  the 
record  that  the  other  known  domestic 
producers  of  tin  mill  products. 
Wheeling-Pittsburgh  Steel  Corporation, 
and  Ohio  (boatings  Corporation,  have  no 
interest  in  maintaining  the  antidumping 
duty  order  with  respect  to  certain 
laminated  tin-free  steel  described  in 
Nippon's  request.  Therefore,  we  are  not 
combining  this  initiation  with  a 
preliminary  determination,  which  is  our 
normal  practice  under  section 
351.221((:)(3)(ii).  This  notice  of 
initiation  will  accord  all  interested 
parlies  an  opportunity  to  address  this 
proposed  exclusion. 

Scope  of  Review 

The  proline  ts  covered  by  this 
antidumping  order  are  tin  mill  flat- 
rolled  products  that  are  coated  or  plated 
with  tin.  i:hromium  or  chromium 
oxides.  Flat-rolled  steel  products  coated 
uith  tin  are  known  as  tin  plate.  Flat- 
rolled  steel  products  coated  with 
chromium  or  chromium  oxides  are 
known  as  tin-free  steel  or  electrolytic 
chromium-coated  steel.  The  scope 
includes  all  the  noted  tin  mill  products 
regardless  of  thickness,  width,  form  (in 
coils  or  cut  sheets),  coating  type 
(electrolytic  or  otherwise),  edge 
(trimmed,  untrimmed  or  further 
processed.  suc;h  and  scroll  cut),  coating 
thickness,  surface  finish,  temper, 
coating  metal  (tin.  chromium, 
chromium  oxide),  reduction  (single-  or 
double-reduced),  and  whether  or  not 
coated  with  a  plastic  material.  All 
products  that  meet  the  written  physical 
description  are  within  the  scope  of  this 
order  unless  specifically  exc;luded.  The 
folhiwing  products,  by  way  of  example, 
are  outside  and/or  specifically  excluded 
from  the  scope  of  this  order; 

— Single  reduced  electrolytically 
I  hromium  coated  steel  with  a 
thickness  0.238  mm  (85  pound  base 
box)  (#10'''(i)  or  0.251  mm  (90  pound 
base  box)  (#10%)  or  0.255  mm  (#10%) 
with  770  mm  (minimum  width) 
(#1  588  mm)  by  900  mm  (maximum 
length  if  sheared)  sheet  size  or 
30.6875  inches  (minimum  width)  (# 
'  II.  inch)  and  35.4  inches  (maximum 


length  if  sheared)  sheet  size:  with  type 
MR  or  higher  (per  ASTM)  A623  steel 
chemistry:  batch  annealed  at  T2  '  j 
anneal  temper,  with  a  yield  strength 
of  31  to  42  kpsi  (214  to  290  Mpa): 
with  a  tensile  strength  of  43  to  58  kpsi 
(296  to  400  Mpa):  with  a  chrome 
coating  restricted  to  32  to  150  mg/m-: 
with  a  chrome  oxide  coating  restricted 
to  6  to  25  mg/m-  with  a  modified  7B 
ground  roll  finish  or  blasted  roll 
finish:  with  roughness  average  (Ra) 
0.10  to  0.35  micrometers,  measured 
with  a  stylus  instrument  with  a  stylus 
radius  of  2  to  5  microns,  a  trace  length 
of  5.6  mm,  and  a  cut-off  of  0.8  mm. 
and  the  measurement  traces  shall  be 
made  perpendicular  to  the  rolling 
direction:  with  an  oil  level  of  0.17  to 
0.37  grams/base  box  as  type  BSO.  or 
2.5  to  5.5  mg/m-  as  type  DOS.  or  3.5 
to  6.5  mg/m-  as  type  ATBC:  with 
electrical  conductivity  of  static  probe 
voltage  drop  of  0.46  volts  drop 
maximum,  and  with  electrical 
conductivity  degradation  to  0.70  volts 
drop  maximum  after  stoving  (heating 
to  400  degrees  F  for  100  minutes 
followed  by  a  cool  to  room 
temperature). 

—Single  reduced  electrolytically 
chromium-  or  tin-coated  steel  in  the 
gauges  of  0,0040  inch  nominal.  0.0045 
inch  nominal.  0.0050  inch  nominal. 
0.0061  inch  nominal  (55  pound  base 
box  weight),  0.0066  inch  nominal  (60 
pound  base  box  weight),  and  0.0072 
inch  nominal  (65  pound  base  box 
weight),  regardless  of  width,  temper, 
finish,  coating  or  other  properties. 

— Single  reduced  electrolytically 
chromium  coated  steel  in  the  gauge  of 
0.024  inch,  with  widths  of  27.0  inches 
or  31.5  inches,  and  with  T-1  temper 
properties. 

— Single  reduced  electrolyiically 
chromium  coated  steel,  with  a 
chemical  composition  of  0.005%  max 
carbon.  0.030%  max  silicon.  0.25% 
max  manganese,  0.025%  max 
phosphorous.  0.025%  max  sulfur. 
0.070%  max  aluminum,  and  the 
balance  iron,  with  a  metallic 
chromium  layer  of  70-130  mg/m-. 
with  a  chromium  oxide  layer  of  5-30 
mg/m '.  with  a  tensile  strength  of  260— 
440  N/mm-.  with  an  elongation  of  28- 
48%.  with  a  hardness  (HR-30T)  of 
40-58.  with  a  surface  roughness  of 
0.5-1.5  microns  Ra.  with  magnetic 
properties  of  Bm  (KC)IO.O  minimum, 
Br  (KG)  8.0  minimum.  He  (Oe)  2.5- 
3.8.  and  MU  1400  minimum,  as 
measured  with  a  Riken  Denshi  DC 
magnetic  characteristic  measuring 
machine.  Model  BHU-60. 

— Bright  finish  tin-coated  sheet  with  a 
thickness  equal  to  or  exceeding 
0.0299  inch,  coated  to  thickness  of  'A 
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pound  (0.000045  inch)  and  1  pound 
(0.00006  inch). 

-Electrolytically  chromium  coated 
steel  having  ultra  flat  shape  defined  as 
oil  can  maximum  depth  of  %4  inch 
(2.0  mm)  and  edge  wave  maximum  of 
Vfi4  inch  (2.0  nun)  and  no  wave  to 
penetrate  more  than  2.0  inches  (51.0 
mm)  from  the  strip  edge  and  coilset  or 
curling  requirements  of  average 
maximum  of  %«  inch  (2.0  mm)  (based 
on  six  readings,  three  across  each  cut 
edge  of  a  24  inches  (61  cm)  long 
sample  with  no  single  reading 
exceeding  Viz  inch  (3.2  mm)  and  no 
more  than  two  readings  at  '•/sz  inch 
(3.2  mm))  and  (for  85T)ound  base  box 
item  only:  crossbuckle  maximums  of 
0.001  inch  (0.0025  mm)  average 
having  no  reading  above  0.005  inch 
(0.127  mm)),  with  a  camber  maximum 
of  V4  inch  (6.3  mm)  per  20  feet  (6.1 
meters),  capable  of  being  bent  120 
degrees  on  a  0.002  inch  radius 
without  cracking,  with  a  chromium 
coating  weight  of  metallic  chromium 
at  100  mg/m^  and  chromium  oxide  of 
10  mg/m^,  with  a  chemistry  of  0.13% 
maximum  carbon,  0.60%  maximum 
manganese,  0.15%  maximum  silicon, 
0.20%  maximum  copper,  0.04% 
maximum  phosphorous,  0.05% 
maximum  sulfur,  and  0.20% 
maximum  aluminum,  with  a  surface 
finish  of  Stone  Finish  7C,  with  a 
DOS-A  oil  at  an  aim  level  of  2  mg/ 
square  meter,  with  not  more  than  1 5 
inclusions/foreign  matter  in  15  feet 
(4.6  meters)  (wiUi  inclusions  not  to 
exceed  V32  inch  (0,8  mm)  in  width 
and  Vb4  inch  (1.2  mm)  in  length),  with 
thickness/temper  combinations  of 
either  60  pound  base  box  (0.0066 
inch)  double  reduced  CADR8  temper 
in  widths  of  25.00  inches,  27.00 
inches,  27,50  inches,  28,00  inches, 
28.25  inches,  28.50  inches,  29.50 
inches,  29.75  inches,  30.25  inches, 
31.00  inches,  32.75  inches,  33.75 
inches,  35.75  inches,  36.25  inches, 
39.00  inches,  or  43.00  inches,  or  85 
pound  base  box  (0.0094  inch)  single 
reduced  CAT4  temper  in  widths  of 
25.00  inches,  27.00  inches,  28.00 
inches,  30.00  inches,  33.00  inches, 
33.75  inches,  35.75  inches,  36.25 
inches,  or  43.00  inches,  with  width 
tolerance  of  #  Vs  inch,  with  a 
thickness  tolerance  of  #0.0005  inch, 
with  a  maximum  coil  weight  of 
20,000  pounds  (9071.0  kg),  with  a 
minimum  coil  weight  of  18,000 
pounds  (8164.8  kg)  with  a  coil  inside 
diameter  of  16  inches  (40.64  cm)  with 
a  steel  core,  with  a  coil  maximum 
outside  diameter  of  59.5  inches 
(151.13  cm),  with  a  maximum  of  one 
weld  (identified  with  a  paper  flag)  per 


coil,  with  a  surface  free  of  scratches, 
holes,  and  rust. 
— Electrolytically  tin  coated  steel  having 
differential  coating  with  1.00  pound/ 
base  box  equivalent  on  the  heavy  side, 
with  varied  coating  equivalents  in  the 
lighter  side  (detailed  below),  with  a 
continuous  cast  steel  chemistry  of 
type  MR,  with  a  surface  finish  of  type 
7B  or  7C.  with  a  surface  passivation 
of  0,7  mg/square  foot  of  chromium 
applied  as  a  cathodic  dichromate 
treatment,  with  coil  form  having 
restricted  oil  film  weights  of  0,3-0.4 
grams/base  box  of  type  DOS-A  oil. 
coil  inside  diameter  ranging  from  15.5 
to  17  inches,  coil  outside  diameter  of 
a  maximum  64  inches,  with  a 
maximum  coil  weight  of  25.000 
pounds,  and  with  temper/coating/ 
dimension  combinations  of  ;  (1)  CAT 
4  temper,  1.00/. 050  pound/base  box 
coating.  70  pound/base  box  (0.0077 
inch)  thickness,  and  33,1875  inch 
ordered  width:  or  (2)  CATS  temper. 
1.00/0.50  pound/base  box  coating.  75 
pound/base  box  (0.0082  inch) 
thickness,  and  34.9375  inch  or 
34.1875  inch  ordered  width:  or  (3) 
CAT5  temper.  1,00/0.50  pound/base 
box  coating,  107  pound/base  box 
(0.0118  inch)  thickness,  and  30.5625 
inch  or  35.5625  inch  ordered  width: 
or  (4)  CADR8  temper.  1.00/0.50 
pound/base  box  coating,  85  pound/ 
base  box  (0.0093  inch)  thickness,  and 
35.5625  inch  ordered  width:  or  (5) 
CADR8  temper.  1.00/0.25  pound/base 
box  coating,  60  pound/base  box 
(0.0066  inch)  thickness,  and  35.9375 
inch  ordered  width:  or  (6)  CADR8 
temper.  1,00/0.25  pound/base  box 
coating,  70  poundVbase  box  (0.0077 
inch)  thickness,  and  32.9375  inch. 
33.125  inch,  or  35.1875  inch  ordered 
width. 
— Electrolytically  tin  coated  steel  having 
differential  coating  with  1.00  pound/ 
base  box  equivalent  on  the  heavy  side, 
with  varied  coating  equivalents  on  the 
lighter  side  (detailed  below),  with  a 
continuous  cast  steel  chemistry  of 
type  MR.  with  a  surface  finish  of  type 
7B  or  7C,  with  a  surface  passivation 
of  0.5  mg/square  foot  of  chromium 
applied  as  a  cathodic  dichromate 
treatment,  with  ultra  flat  scroll  cut 
sheet  form,  with  CAT  5  temper  with 
1.00/0.10  pound/base  hox  coating, 
with  a  lithograph  logo  printed  in  a 
uniform  pattern  on  the  0.10  pound 
coating  side  with  a  clear  protective 
coat,  with  both  sides  waxed  to  a  level 
of  15-20  mg/216  sq.  in.,  with  ordered 
dimension  combinations  of  (1)  75 
pound/base  box  (0.0082  inch) 
thickness  and  34.9375  inch  x  31.748 
inch  scroll  cut  dimensions:  or  (2)  75 
pound/base  box  (0.0082  inch) 


thickness  and  34.1875  inch  x  29.076  - 
inch  scroll  cut  dimensions:  or  (3)  107 
pound/base  box  (0.0118  inch) 
thickness  and  30.5625  inch  x  34  125 
inch  scroll  cut  dimension. 
— Tin-free  steel  coated  with  a  metallic 
chromium  layer  between  100-200  mg/ 
m-  and  a  chromium  oxide  layer 
between  5-30  mg/m-:  chemical 
composition  of  0.05%  maximum 
carbon.  0,03%  maximum  silicon. 
0.60%  maximum  manganese.  0,02% 
maximum  phosphorous,  and  0,02% 
maximum  sulfur:  magnetic  flux 
density  ("Br")  of  10  kg  minimum  and 
a  coercive  force  ("He")  of  3,8  Oe 
minimum. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  under  HTSUS  subheadings 
7210,11.0000.  7210.12.0000. 
7210.50,0000.  7212.10.0000.  and 
7212.50.0000  if  of  non-alloy  steel  and 
under  HTSUS  subheadings 
7225.99.0090.  and  7226.99.0000  if  of 
alloy  steel.  Although  the  subheadings 
are  provided  for  convenience  and 
Customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review 

Pursuant  to  section  751(d)(1)  of  the 
Act.  the  Department  may  revoke  an 
antidumping  or  countervailing  duty 
order,  in  whole  or  in  part,  based  on  a 
review  under  section  751(b)  of  the  Act 
[i.e..  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  review  to  be 
conducted  upon  receipt  of  a  request 
which  shows  changed  circumstances 
sufficient  to  warrant  a  review.  Section 
351.222(g)  of  the  Department's 
regulations  provides  that  the 
Department  will  conduct  a  changed 
circumstances  administrative  review 
under  19  CFR  351.216.  and  may  revoke 
an  order  (in  whole  or  in  part),  if  it 
determines  that  (i)  producers  accounting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  (ii)  if  other 
changed  circumstances  sufficient  to 
warrant  revocation  exist.  To  the 
Department's  knowledge  the  following 
are  U.S.  producers  of  tin  mill  products: 
Bethlehem  Steel  Corporation.  National 
Steel  Corporation.  Midwest  Division, 
Ohio  Coatings  Corporation,  U.S.  Steel 
Group,  a  Unit  of  USX  Corp  ,  Wheeling- 
Pittsburgh  Steel  Corporation,  and  USS- 
Posco  industries.  Inc.  Based  upon  the 
statements  of  no  interest  by  Weirton 
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Steel  Corporation,  United  States  Steel 
Corporation,  Bethlehem  Steel 
Corporation,  USS-Posco  industries,  and 
National  Steel  Corporation,  we  Iwlu-vc 
there  is  information  sufficient  to 
warrant  initiation  of  this  changed 
circumstances  review 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
review,  in  accordance  with  19  CFR 
351.221(c),  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminarv'  results  are  based, 
and  a  description  of  any  action 
proposed  based  on  those  results, 
interested  parlies  may  submit  comments 
for  consideration  in  the  Department's 
preliminar\'  results  not  later  than  14 
days  after  publication  of  this  notii:e. 
Responses  to  those  comments  may  be 
submitted  not  later  than  7  days 
following  submission  of  the  comments. 
All  written  comments  must  be 
submitted  in  acxordance  with  19  f'FR 
351.303,  and  must  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
351.303.  The  Department  will  also  issue 
its  final  results  of  review  within  270 
days  after  the  date  cjn  which  the 
changed  circumstances  review  is 
initiated,  in  acf:ordance  with  19  CFR 
351.216(e).  and  will  publish  these 
results  in  the  Federal  Register  While 
the  changed  circumstances  review  is 
underwav,  the  current  requirement  for  a 
cash  deposit  of  estimated  antidumping 
duties  on  all  subject  merchandise, 
including  the  merchandise  that  is  the 
subject  of  this  changed  t;ircumstances 
review,  will  continue  unless  and  until  it 
is  modified  pursuant  to  the  final  results 
of  this  changed  circumstances  review  or 
other  administrative  review. 

This  notice  is  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.216  and  351.222. 

Dated:  October  21,  2002. 
Faryar  Shirzad, 

Afisfitant  Sccrftaryfor  Import 

Administration. 

'FR  [)()(    n^--'"!'!-!  Filed  10-2.5-02;  8:45  am] 

8ILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Geographic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Hawaiian 
Islands  Humpback  Whale  National 
Marine  Sanctuary  Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (N'MSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 


Atmospheric  Administration, 
Department  of  (iommerce  (DOD) 
ACTION:  Notice  and  request  for 
applications. 


summary:  The  Hawaiian  islands 
Humpback  Whale  National  Marine 
Sanctuary  (HIHWNMS  or  Sanctuary)  is 
seeking  applicants  for  the  following  two 
vacant  seats  on  its  Sanctuary  Advisorv' 
Council  (Council):  Fishing  and  Native 
Hawaiian.  The  Sanctuary  will  choose 
two  applicants  as  members  and  two  as 
alternates  to  those  members. Members 
are  chosen  based  upon  their  particular 
expertise  and  experience  in  relation  to 
the  seat  for  which  they  are  applying; 
community  and  professional  affiliations: 
philosophy  regarding  the  conservation 
and  management  of  marine  resources; 
and  the  length  of  residence  in  the  area 
affected  by  the  Sanctuary.  Applicants 
who  are  chosen  as  members  should 
expect  to  serve  two-year  terms,  pursuant 
to  the  Councils  Charter. 
DATES:  Applications  are  due  by 
November  20,  2002. 
ADDRESSES:  Application  kits  may  be 
obtained  on  our  website 
www.hihvvnms.nos.rKXJG.gov  or  from 
Amy  Clester  at  the  Hawaiian  Islands 
Humpback  Whale  National  Marine 
Sanctuary,  6700  Kalanianaole  Hwy. 
Suite  104,  Honolulu.  Hawaii  96825. 
Completed  applications  should  be  sent 
to  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Clester  at  (808)  397-2655,  or 
(I  iiv  i^lrstprannaagcn-. 

SUPPLEMENTARY  INFORMATION:  The 

HIHWNMS  Advisory  Council  was 
established  in  March  1996  (the  current 
(Council  has  served  since  July  1998)  to 
assure  continued  public  participation  in 
the  management  of  the  Sanctuary.  Since 
its  establishment,  the  Council  has 
played  a  vital  role  in  the  decisions 
affecting  the  Sanctuary  surrounding  the 
main  Hawaiian  Islands. 

The  Council's  twenty-four  voting 
members  represent  a  variety  of  local 
user  groups,  as  well  as  the  general 
public,  plus  ten  local,  state  and  Federal 
governmental  jurisdictions. 

The  Council  is  supported  by  three 
subcommittees:  a  Research  Committee 
chaired  by  the  Research  Representative, 
an  Fducation  Committee  chaired  by  the 
Education  Representative,  and  a 
Conservation  Committee  chaired  by  the 
Conservation  Representative,  each 
respectively  dealing  with  matters 
( oncerning  research,  education  and 
resource  protection. 

The  Council  represents  the 
coordination  link  between  the 
San(  tuarv  and  the  state  and  federal 
maiiagt!inent  agencies,  user  groups. 


researchers,  educators,  policy  makers, 
and  other  various  groups  that  help  to 
focus  efforts  and  attention  on  the 
humpback  whale  and  its  habitat  around 
the  main  Hawaiian  Islands. 

The  council  functions  in  an  advisor\' 
capacity  to  the  Sanctuary  Manager  and 
is  instrumental  in  helping  to  develop 
policies  and  program  goals,  and  to 
identify  education,  outreach,  research, 
long-term  monitoring,  resource 
protection  and  revenue  enhancement 
priorities.  The  Council  works  in  concert 
with  the  Sanctuary  Manager  by  keeping 
him  or  her  informed  about  issues  of 
concern  throughout  the  Sanctuary, 
offering  recommendations  on  specific 
issues,  and  aiding  the  Manager  in 
achieving  the  goals  of  the  Sanctuary 
program  within  the  context  of  Hawaii's 
marine  programs  and  policies. 

.Authority:  16  l'..S,C;.  Sw  tion  14.T1  ft  seq. 

(Fedfral  Dnmestit:  Assistance  (Catalog 
\uniber  1 1  42V)  Marine  .Sanctuary  Program). 

Datwl:  Odober  15.  2002 
lamison  S.  Hawkins. 

Ai:ting  Assistant  Administrator  for  Oceans 
and  Coastal  Zoni'  Management. 
IFK  Uo(  .  02-27368  Filed  10-2.5-02;  8:45  ami 
BILUNG  CODE  3510-08-M 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

[Docket  No.  2003-C-002] 

Request  for  comments  and  notice  of 
round  table  meetings  regarding  Small 
Business  Views  on  Additional 
Harmonization  of  Patent  Laws 

AGENCY:  United  States  Patent  and 
Trademark  Office.  Commerce, 
ACTION:  Request  for  input  and  notice  of 
round  table  meetings. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  seeks 
comments  from  small  businesses, 
experts  in  global  patent  issues  and  other 
interested  parties  on  achieving 
additional  harmonization  of  patent 
laws.  As  a  part  of  this  effort.  USPTO 
announces  the  scheduling  of  three 
round  table  meetings  to  receive  views 
on  patent  law  harmonization  issues. 
DATES:  Comments  must  be  received  by 
December  19.  2002,  to  ensure 
consideration.  Requests  to  participate  in 
round  table  meetings  must  be  received 
by  November  22.  2002.  If  it  becomes 
necessary  to  limit  the  number  of 
participants,  preference  will  be  given  to 
first-in-time  requests.  The  round  table 
meetings  are  tentatively  scheduled  for 
December  2,  2002,  in  the  greater  Los 
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Angeles,  California  area;  December  4, 
2002,  in  the  greater  Chicago,  Illinois 
area;  and  December  19,  2002,  in  the 
greater  Washington,  DC  area. 
ADDRESSES:  Written  comments  and 
requests  to  participate  in  the  round  table 
meetings  should  be  addressed  to  the 
United  States  Patent  and  Trademark 
Office,  Office  of  International  Relations, 
Room  902,  2121  Crystal  Drive, 
Arlington,  VA  22202,  Attn:  Jon 
Santamauro,  Small  Business/ 
Harmonization;  faxed  to  Jon 
Santamauro's  attention  at  (703)  305- 
8885;  or  sent  via  electronic  mail  to 
sbpatentharmonization@uspto.gov. 
Specific  times  and  locations  for  the 
round  table  meetings  will  be  determined 
based  on  responses  received  from 
persons  who  express  an  interest  in 
participation.  Details  as  to  those  times 
and  locations  will  be  communicated  to 
participants  and  posted  on  USPTO's 
Web  site  at  wwiv.uspto.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Santamauro  by  telephone  at  (703)  305- 
9300  or  by  electronic  mail  at 
sbpatentharmonization@uspto.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  response  to  a  request  by  the 
Ranking  Republican  Member  of  the 
Senate  Committee  on  Small  Business 
and  Entrepreneurship  and  the  Chairman 
of  the  House  Committee  on  Small 
Business,  the  General  Accounting  Office 
(GAO)  analyzed  and  prepared  a  report 
on  (1)  whether  small  businesses  face 
impediments  in  obtaining  foreign  patent 
protection;  (2)  what  impact  any 
impediments  have  on  their  foreign 
patent  decisions;  and  (3)  whether  any 
Federal  actions  could  help  small 
businesses  overcome  the  impediments 
they  may  face  in  obtaining  foreign 
patents.  The  Congressional  requesters 
expressed  concern  that  some  small 
businesses,  particularly  high-technology 
firms,  were  not  obtaining  patent 
protection  overseas  and  thus  were 
losing  potential  sales  in  foreign  markets. 

The  GAG  completed  its  report, 
captioned  Federal  Action  Needed  to 
Help  Small  Businesses  Address  Foreign 
Patent  Challenges  (GAO-02-789),  in 
July  2002  and  made  it  available  to  the 
public  in  August  2002.  The  report  is 
available  on-line  at  www.gao.gov. 

According  to  the  report,  foreign  patent 
costs  are  the  most  significant 
impediment  that  small  businesses  face 
in  trying  to  protect  their  inventions 
abroad.  The  conclusion  is  based  on 
information  received  from  small 
businesses  and  patent  attorneys 
consulted  by  GAO  in  preparation  of  the 
report.  The  report  also  identifies 


impediments  including  companies' 
limited  foreign  patent  knowledge: 
differences  among  foreign  patent 
systems;  and  the  existence  of 
challenging  business  climates  and  weak 
patent  enforcement  in  certain  countries. 

To  help  address  these  impediments. 
GAO  recommends  that  USPTO  obtain 
input  from  small  businesses,  experts  in 
global  patent  issues,  and  other 
interested  parties  in  order  to  assess  the 
advantages  and  disadvantages  of  various 
options  for  achieving  additional  patent 
law  harmonization.  In  addition.  GAO 
recommends  that  the  Administrator  of 
the  Small  Business  Administration, 
with  assistance  of  USPTO.  collect  and 
make  available  information  about  key 
aspects  of  foreign  patent  laws, 
requirements,  procedures,  and  costs  that 
would  be  useful  to  small  businesses  that 
are  considering  whether  to  obtain 
foreign  patent  protection. 

Consistent  with  the  GAO 
recommendation,  the  Congressional 
requesters  of  the  GAO  report  have 
requested  that  the  USPTO  convene  a 
series  of  round  table  meetings  with 
small  business  owners  and  policy 
experts  by  December  31.  2002.  to  hear 
views  on  the  harmonization  of  global 
patent  laws.  They  further  request  a 
synopsis  of  the  proceedings  and 
findings  by  March  31,  2003. 

Round  Table  Meetings  and  Request  for 
Comments 

The  USPTO  requests  that  interested 
parties  submit  comments  and/or 
recommendations  on  achieving 
additional  harmonization  of  patent 
laws.  It  is  suggested  that  this  input  be 
categorized  as  follows: 

(iJCost  and  fee  related  issues, 

(2)  Procedural  and  administrative 
issues. 

(3)  Substantive  patent  law  issues. 

(4)  Enforcement  issues. 

(5)  Miscellaneous  issues. 
Comments  must  be  received  by 

December  19.  2002,  to  ensure 
consideration,  and  should  be  addressed 
to  the  United  States  Patent  and 
Trademark  Office,  Office  of 
International  Relations,  Room  902,  2121 
Crystal  Drive,  Arlington.  'VA  22202, 
Attn:  Jon  Santamauro,  Small  Business/ 
Harmonization;  faxed  to  Jon 
Santamauro's  attention  at  (703)  305- 
8885;  or  sent  via  electronic  mail  to 
sbpatentharmonization@uspto.gov. 

In  addition,  the  USPTO  will  conduct 
round  table  meetings  to  hear  views  on 
the  harmonization  of  international 
patent  laws.  The  round  table  meetings 
are  tentatively  scheduled  for  December 
2,  2002,  in  the  greater  Los  Angeles, 
California  area;  December  4,  2002,  in  the 
greater  Chicago,  Illinois  area;  and 


December  19,  2002.  in  the  greater 
Washington,  DC  area. 

Requests  to  participate  in  round  table 
meetings  must  be  received  by  November 
22,  2002.  and  should  be  addressed  as 
indicated  above.  If  it  becomes  necessary 
to  limit  the  number  of  participants, 
preference  will  be  given  to  first-in-time 
requests.  Specific  times  and  locations 
for  the  round  table  meetings  will  be 
determined  based  on  responses  received 
from  persons  who  express  an  interest  in 
participation.  Details  as  to  those  times 
and  locations  will  be  communicated  to 
participants  and  posted  on  USPTO's 
Web  site  at  wv^-m-.  uspfo.gov. 

Dated:  October  22,  2002. 
lames  E.  Rogan, 

I  'nder  Serretan-  of  C.ommerce  tor  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office 
|FR  Uoc.  02-27,^23  Filed  10-25-02;  8:45  ami 

BILLING  CODE  3510-16-l> 


DEPARTMENT  OF  ENERGY 

American  Statistical  Association 
Committee  on  Energy  Statistics; 
Notice  of  Renewal 

agency:  Departme.-it  of  Energy. 
ACTION:  Notice  of  renewal.    • 


summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463).  I  hereby  certify  that  the  renewal  of 
the  charter  of  the  American  Statistical 
Association  Committee  on  Energy 
Statistics  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Energy  by  law.  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Ser\'ices  Administration, 
pursuant  to  section  102-3.60,  title  41. 
Code  of  Federal  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  M.  Samuel  at  (202)  586-3279, 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Committee  is  to  provide 
advice  on  a  continuing  basis  to  the 
Administrator  of  the  Energy  Information 
Administration  (EIA),  including: 

1 .  Periodic  review  of  and  advice  on 
Energy  Information  Administration  data 
collections  and  analysis  programs; 

2.  Advice  on  technical  and 
methodological  issues  in  planning, 
operation,  and  the  review  of  Energy 
Information  Administration  statistical 
programs  and  their  relative  priorities; 
and 

3.  Advice  on  matters  concerning 
improved  energy  modeling  and 
forecasting  tools,  particularly  regarding 
their  functioning,  relevancy,  and  results. 
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Issued  in  Washington,  DC,  on  October  18. 
2002 

lames  N.  Solit, 

Advisor,'  Committee  Management  Officer. 
(FR  Doc.  02-27329  Filed  10-25-02:  8:45  am] 
BILUNG  CODE  64SO-01-M 

DEPARTMENT  OF  ENERGY 

EnvironnMntal  Management  Advisory 
Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Advisory  Board.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register 
DATES:  Wednesday,  November  20th  and 
Thursday,  November  21,  2002. 
AOORESSES:  U.S.  Department  of  Energy, 
Forrestal  Building,  1000  Independence 
Avenue  SW,  (Room  lE-245). 
Washington,  DC  20585. 
FOR  FimTHER  MFORMATKM  CONTACT: 
James  T.  Melillo,  Executive  Director  of 
the  Environmental  Management 
Advisory  Board,  (EM-10),  1000 
Independence  Avenue  SW,  (Room  5B- 
171),  Washington,  DC  20585.  The 
telephone  number  is  202-586-4400 
The  Internet  address  is 
james.melilIo@eni.doe.gov 

SUPf>UMENTARY  WtfORMATKNC  The 
purpose  of  the  Board  is  to  provide  the 
Assistant  Secretary  for  Environmental 
Management  (EM)  with  advice  and 
recommendations  on  corporate  issues 
confronting  the  Environmental 
Management  Program.  The  Board  will 
contribute  to  the  effective  operation  of 
the  Environmental  Management 
Program  by  providing  individual 
citizens  and  representatives  of 
interested  groups  an  opportunity  to 
present  their  views  on  issues  fiacing  the 
Office  of  Environmental  Management. 

Preliminary  Agenda 

Wednesday,  November  20,  2002 

1  p.m.  Public  Meeting  Open 

— Welcome 

— Opening  Remarks 

— Orientation 

— Environmental  Management 

Overview 
— Organizational  Discussions 
5  p.m.  Public  Conmient  Period  and 

Adjournment 

Thursday,  November  21,  2002 

9  a.m.  Opening  Remarks 
— Roundtable  Discussion 


— Board  Work  Session 

2  p.m.  Public  Comment  Period  and 

Adjournment 

Public  Participation:  This  meeting  is 
open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the  Board, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  an 
oral  statement  regarding  any  of  the 
items  on  the  agenda,  please  contact  Mr. 
Melillo  at  the  address  or  telephone 
number  listed  above,  or  call  the 
Environmental  Management  Advisory 
Board  office  at  202-586-4400.  and  we 
will  reserve  time  for  you  on  the  agenda. 
Those  who  call  in  and  or  register  in 
advance  will  be  given  the  opportimity  to 
speak  first.  Others  will  be 
accommodated  as  time  permits.  The 
Board  Chair  will  conduct  the  meeting  in 
an  orderly  manner. 

Minutes:  We  will  make  the  minutes  of 
the  meeting  available  for  public  review 
and  copying  by  December  20,  2002.  The 
minutes  and  transcript  of  the  meeting 
will  be  available  for  viewing  at  the 
Freedom  of  Information  Public  Reading 
Room  (lE-190)  in  the  Forrestal 
Building.  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585.  The  Room  is 
open  Monday  through  Friday  from  9 
a.m.— 4  p.m.  except  on  Federal  holidays. 

Issued  in  Washington,  DC  on  October  21, 
2002 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer 
[FR  Doc.  02-27328  Filed  10-25-02;  8:45  am) 

BILUNG  COOC  MS0-«1-F 


DEPAirrMENT  OF  ENERGY 

Envhonmantal  Managament  Sita- 
Spaciflc  Adviaory  Board,  Famald 

AGBICY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 

meeting  of  the  Environmental 

Management  Site-Specific  Advisory 

Board  (EM  SSAB).  Femald.  The  Federal 

Advisory  Committee  Act  (Pub.  L.  92- 

463.  86  Stat.  770)  requires  that  public 

notice  of  these  meetings  be  announced 

in  the  Federal  Register. 

DATES:  Saturday,  November  16,  2002 

8:30  a.m. — Noon. 

ADDRESSES:  Crosby  Senior  Center,  8910 

Willey  Road,  Harrison,  OH. 

FOR  FURTHER  MFORMATKW  CONTACT: 

Doug  Samo,  The  Perspectives  Group, 

Inc.,  1055  North  Fairfax  Street,  Suite 

204,  Alexandria,  VA  22314,  at  (703) 

837-1197,  ore-mail; 

djsamo®th  eperspectivesgroup .  com . 


SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 

8:30  a.m.  Call  to  Order 

8:30 — 8:45  a.m.  Chair's  Remarks  and  Ex 
Officio  Announcements 

8:45 — 9  a.m.  Feedback  from  Chairs 
Meeting 

9 — 10  a.m.  Silos  Update  and  Planning 
for  Workshop 

10—10:15  a.m.  Break 

10:15 — 11:45  a.m.  Stewardship 
Management  Plan  Discussion 

11:45 — 12  p.m.  Public  Comment 

Noon    Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner.  Public  Affairs  Office.  Ohio 
Field  Office.  U.S.  Department  of  Ener^, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC.  20585  between  9 
a.m.  and  4  p.m..  Monday — Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  the 
Femald  Citizens'  Advisory  Board,  c/o 
Phoenix  Environmental  Corporation. 
MS-76,  Post  Office  Box  538704, 
Cincinnati.  OH  43253-8704.  or  by 
calling  the  Advisory  Board  at  (513)  648- 
6478. 

Issued  at  Washington,  DC  on  October  22. 
2002. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  02-27330  Filed  10-25-02;  8:45  am] 
MUJNQ  COOC  MSO-OI-P 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Notice  of  Open  iMeeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  State  Energy  Advisory 
Board  (STEAB).  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  86  Stat. 
770)  requires  that  public  notice  be 
aimounced  in  the  Federal  Register. 
DATES:  November  21.  2002  from  8:00 
AM  to  5:00  PM,  and  November  22,  2002 
from  8:00  AM  to  1:00  PM. 
ADDRESSES:  The  Madison  Hotel. 
Fifteenth  and  M  Streets.  NW. 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Raup.  Office  of  Planning, 
Budget,  and  Outreach.  Energy  Efficiency 
and  Renewable  Energy  (EERE).  U.S. 
Department  of  Energy  (DOE), 
Washington,  DC  20585.  Telephone  202/ 
586-2214. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  To  make 
recommendations  to  the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  regarding  goals  and 
objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (Pub.  L.  101- 
440). 

Tentative  Agenda: 

•  STEAB  Conmiittee  updates 

•  STEAB  Annual  Report  Kickoff 

•  EERE  State  Success  Stories 

•  Discussion  Sessions  with  the  Office 
of  Energy  Efficiency  and  Renewable 
Energy,  USDOE  Staff 

•  Update  on  Current  Energy 
Legislation 

•  Public  Comment  Period 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  William  J.  Raup  at  the 
address  or  telephone  number  listed 
above.  Requests  to  make  oral 
presentations  must  be  received  five  days 
prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 


copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room. 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC.  on  October  21. 
2002. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  02-27331  Filed  10-25-02:  8:45  am] 

BILUNG  CODE  6450-01 -P 


ENViRONIMENTAL  PROTECTION 
AGENCY 

tFRL-7400-6] 

Clean  Air  Act  Operating  Permit 
Program;  Petition  for  Objection  to 
State  Operating  Permit  for  tlie  Borden 
Chemical,  inc.  Formaldehyde  Plant 
Geismar,  Ascension  Parish,  LA 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  order  on  petition 
to  object  to  state  operating  permit. 

SUMMARY:  This  notice  announces  that 
the  EPA  Administrator  has  denied  the 
petition  to  object  to  a  state  operating 
permit  issued  by  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  for  Borden  Chemical,  Inc.'s 
formaldehyde  plant  in  Geismar. 
Louisiana.  Pursuant  to  section  505(b)(2) 
of  the  Clean  Air  Act  (Act),  the  petitioner 
may  seek  judicial  review  of  this  petition 
response  in  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit.  Any 
petition  must  be  filed  within  60  days  of 
the  date  this  notice  appears  in  the 
Federal  Register,  pursuant  to  section 
307(d)  of  the  Act. 

ADDRESSES:  You  may  review  copies  of 
the  final  order,  the  petition,  and  other 
supporting  information  at  the 
Environmental  Protection  Agency. 
Region  6,  1445  Ross  Avenue.  Dallas, 
Texas  75202-2733.  If  you  wish  to 
examine  these  documents,  you  should 
make  an  appointment  at  least  24  hours 
before  visiting  day.  The  final  order  is 
also  available  electronically  at  the 
following  address:  http://i\'wvi:epa.gov/ 
region07/progranis/artd/air/title5/ 
petitiondb/petitiondb2001  .htm 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Braganza,  Air  Permitting 
Section,  Multimedia  Planning  and 
Permitting  Division,  U.S.  Environmental 
Protection  Agency.  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7340  or  e-mail  at 
braganza.bonnie@epa.gov. 


SUPPLEMENTARY  INFORMATION:  The  Clean 

Air  Act  (Act)  affords  EPA  a  45-day 
period  to  review,  and  object  to  as 
appropriate,  operating  permits  proposed 
by  state  permitting  authorities.  Section 
505(b)(2)  of  the  Act  authorizes  any 
person  to  petition  the  EPA 
Administrator  within  60  days  after  the 
expiration  of  this  review  period  to 
object  to  State  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  State,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

The  Louisiana  Environmental  Action 
Network  submitted  a  petition  to  the 
Administrator  on  January  2.  2001. 
requesting  that  EPA  object  to  the 
modified  title  V  operating  permit  issued 
for  Borden  Chemical,  Inc.'s 
formaldehyde  plant  in  Geismar, 
Louisiana.  The  petition  objects  to 
issuance  of  the  proposed  permit  on  the 
following  grounds:  (1)  The  emission 
reductions  relied  upon  to  avoid 
designation  as  a  major  modification  are 
not  real,  actual,  or  allowable  under 
Federal  law  and  regulations;  (2) 
nonattainment  new  source  review 
applies  because  the  emission  reductions 
were  not  surplus  under  Louisiana 
regulations;  (3)  Borden  should  not  be 
rewarded  for  violating  the  Clean  Air 
Act,  and  the  modified  permit  is  contrary 
to  EPA  policy  and  the  intent  of  the  Act; 
and  (4)  a  new  facility  in  the  Baton 
Rouge  nonattainment  area  will  not 
provide  sufficient  reductions  to  achieve 
the  ozone  standard. 

On  September  30.  2002.  the 
Administrator  issued  an  order  denying 
the  petition.  The  order  explains  the 
reasons  for  the  Administrator's  decision. 

Dated:  October  19.  2002. 
Gregg  A.  Cooke, 
Regional  Administrator. 

|FR  Do(  .  02-273.St)  Filed  U)-2'>-()2:  8;4.t  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[CO-001-0071;  FRL-7400-8] 

Adequacy  Status  of  the  t^mar  and 
Steamtx>at  Springs,  CO  PMio 
iMaintenance  Plans  for  Transportation 
Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 
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SUMMARY:  In  this  document.  EPA  is 
notifvino  the  public:  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  in  the  Lamar  and  Steamboat 
Springs,  Colorado  particulate  matter  of 
10  micrograms  in  size  or  smaller  (PMjo) 
maintenance  plans  submitted  on  luly 
31,  2002.  are  adequate  for  ( (mformity 
purposes.  On  March  2.  1999.  the  UC 
Circuit  Court  ruled  that  budgets  in 
submitted  State  Implementation  Plans 
(SIPs)  cannot  be  used  for  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate.  As  a 
result  of  our  finding,  the  Ciitv  of  Lamar, 
the  City  of  Steamboat  Springs,  the 
Colorado  Department  of  Transportation 
and  the  U.S.  Department  of 
Transportation  are  required  to  use  the 
motor  vehicle  emissions  budgets  from 
these  submitted  maintenance  plans  for 
future  conformity  determinations 
DATES:  This  finding  is  effe^ctive 
November  12.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerri  Fiedler.  Air  J<  Radiation  Program 
(8P-AR).  L'nited  States  Environmental 
Protection  Agency.  Region  8.  999  18th 
Street,  Suite  300,  Denver,  Colorado 
80202-2466.  (303)  312-6493  The  letter 
documenting  our  finding  is  available  at 
EPAs  conformity  Web  site:  http:// 
i\iuv. epa.gov/oms/trnnsp/ron  form/ 
adpquiicy  htm 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us",  or  "our"  are  used  we  mean 
EPA. 

This  action  is  simply  an 
announcement  of  a  finding  that  we  have 
alreadv  made.  We  sent  a  letter  to  the 
Colorado  Air  Pollution  Control  Division 
on  September  25.  2002  stating  that  the 
motor  vehicle  emissions  budgets  in  thc^ 
submitted  Lamar  and  Steamboat  Springs 
PM  .,  maintenance  plans  are  adequate. 
This  finding  has  also  been  announced 
on  our  conformity  Web  site  at  http:// 
^\■\^^^■  epa.gov/oms/transp/conform/ 
adequacv  htm. 

Transportati(m  conformity  is  requireil 
bv  section  176(c)  of  the  (]lean  Air  Act. 
Our  conformitv  rule  requires  that 
transportatit)n  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  .SIP  means  that 
transportation  activities  will  not 
produce  new  air  qualitv  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 


adequacy  review  is  separate  from  our 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  our  ultimate 
appriival  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  latex  be 
disapproved,  and  vice  versa. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  a  memo  entitled, 
"Conformity  (Guidance  on 
Implementation  of  March  2,  1999 
Conformity  (iourt  Decision."  dated  May 
14,  1999.  We  followed  this  guidance  in 
making  our  adequacy  determination. 

Authority:  42  ISC.  7401  e(  seq. 
Dated:  October  21.  2002. 
Robert  E.  Roberts. 

Kt'tiiDiKil  Adnitnistratnr.  Rf'gion  VIIl. 

[FK  1)(>(    »2-27:t4.S  Filed  U)- 123-02;  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7400-9] 

Request  for  Nominations  to  the  Good 
Neighbor  Environmental  Board 

agency:  Environmental  Protection 

Agencv  (EPA). 

ACTION:  Notice  of  request  for 

nominations. 


three  times  each  calendar  year  at 
different  locations  along  the  U.S.- 
Mexico border.  It  was  created  by  the 
Enterprise  for  the  Americas  Initiative 
Act  of  1992.  An  Executive  Order 
delegates  implementing  authority  to  the 
Administrator  of  EPA.  The  Board  is 
responsible  for  providing  advice  to  the 
U.S.  President  and  Congress  on 
environmental  and  infrastructure  issues 
and  needs  within  the  States  contiguous 
to  Mexico  in  order  to  improve  the 
quality  of  life  of  persons  residing  on  the 
U.S.  side  of  the  border.  The  statute  calls 
for  the  Board  to  have  representatives 
from  U.S.  Government  agencies;  the 
governments  of  the  States  of  Arizona, 
California.  New  Mexico  and  Texas;  and 
private  organizations  with  expertise  on 
environmental  and  infrastructure 
problems  along  the  southwest  border. 
Board  members  typically  contribute  10- 
15  hours  per  month  to  the  Board's  work. 
The  Board  membership  position  is 
voluntary;  travel  expenses  are  covered. 
The  following  criteria  will  be  used  to 
evaluate  nominees: 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  invites 
nominations  of  qualified  candidates  to 
be  considered  for  appointments  to  fill 
vacanci(!s  on  the  Good  Neighbor 
Environmental  Board.  Suggested 
deadline  for  receiving  nominations  is 
Fridav.  November  22.  2002.  Selection  of 
candidates  for  appointments  will  be 
made  bv  EPA  Administrator  Christine 
Todd  Whitman.  Appointments  are 
scheduUul  to  be  announced  during 
lanuarv  2003 

ADDRESSES:  Submit  nomination 
materials  to:  Elaine  Koerner.  Designated 
Federal  Officer.  Good  Neighbor 
Environmental  Board.  Office  of 
Cooperative  Environmental 
Management.  I'.S.  Environmental 
Protection  Agencv  (1601E).  655  15th. 
St  .  NW  .  Washington.  DC.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Koerner.  Designated  Federal 
Officer.  Good  Neighbor  Environmental 
Board.  Office  of  Cooperative 
Environmental  Management.  U.S. 
Environmental  Protection  Agency 
(1601E),  655  15th.  St  NW..  Washington. 
DC  20460:  telephone  202-233-0069:  fax 
20i-233-()070;  email 
koerner.elainp%epa.gov 

SUPPLEMENTARY  INFORMATION:  The  Good 
Neighbor  Environmental  Board  meets 


•  Residence  in  one  of  the  four  U.S. 
border  states. 

•  Professional  knowledge  of,  and 
experience  with,  environmental 
infrastructure  activities  and  policy  along 
the  U.S. -Mexico  border. 

•  Senior  level-experience  that  fills  a 
gap  in  Board  representation,  or  brings  a 
new  and  relevant  dimension  to  its 
deliberations. 

•  Representation  of  a  sector  or  group 
that  is  involved  in  border  region 
environmental  infrastructure. 

•  Demonstrated  ability  to  work  in  a 
consensus-building  process  with  a  wide 
range  of  representatives  from  diverse 
constituencies. 

•  Willingness  to  serve  a  two-year 
term  as  an  actively-contributing 
member,  with  possible  re-appointment 
to  a  second  term. 

Nominees'  qualifications  will  be 
assessed  under  the  mandates  of  the 
Federal  Advisory  Committee  Act,  which 
requires  Committees  to  maintain 
diversity  across  a  broad  range  of 
constituencies,  sectors,  and  groups. 

Nominations  for  membership  must 
include  a  resume  describing  the 
professional  and  educational 
qualifications  of  the  nominee  as  well  as 
communitv-based  experience.  Contact 
details  should  include  full  name  and 
title,  business  mailing  address, 
telephone,  fax.  and  e-mail  address.  A 
supporting  letter  of  endorsement  is 
encouraged  but  not  required. 
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Dated:  October  16,  2002. 
Elaine  M.  Koerner, 

Designated  Federal  Officer. 

[PR  Doc.  02-27347  Filed  10-25-02;  8:45  ami 

BILUNG  CODE  656fr-S0-f> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7401-7] 

Air  Quality  Criteria  for  Particulate 
Matter 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  workshop. 

summary:  The  U.S.  Environmental 
Protection  Agency's  (EPA)  National 
Center  for  Environmental  Assessment, 
within  the  Agency's  Office  of  Research 
and  Development,  is  announcing  a 
Workshop  on  GAM-Related  Statistical 
Issues  in  Particulate  Matter  (PM) 
Epidemiology.  The  workshop  is  open  to 
the  public. 

DATES:  The  workshop  will  begin  on 
November  4,  2002,  at  8:45  a.m.  and  will 
conclude  on  November  6,  at  4  p.m. 
ADDRESSES:  The  workshop  will  be  held 
at  the  Sheraton  Imperial  Hotel,  4700 
Emperor  Boulevard,  Durham,  North 
Carolina  27703.  Logistics  for  the 
workshop  are  being  arranged  by  Science 
Applications  Intemational  Corporation 
(SAIC),  an  EPA  contractor.  The  public  is 
invited  to  attend  the  workshop.  Persons 
wanting  to  register  for  the  GAM 
workshop  may  do  so  at  the  following 
Web  site  http://www.cvent.com.  The 
event  code  is  EPHVP19M8U. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
workshop  information,  registration,  and 
logistics,  contact  Alina  Martin,  Science 
Applications  International  Corporation, 
11251  Roger  Bacon  Drive,  Reston,  VA 
20190:  telephone;  703-318-4678; 
facsimile;703-736-0826;  or  e-mail  at 
martinali@saic.com. 

For  technical  information,  contact  Dr. 
Robert  Elias.  U.S.  EPA.  NCEA-RTP. 
B243-01.  Research  Triangle  Park,  NC 
27711;  telephone:  919-541-4167; 
facsimile;  919-541-1818;  or  e-mail: 
elias. robert@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
workshop,  which  is  being  organized  in 
coordination  with  the  Health  Effects 
Institute  (HEI),  is  being  held  to  provide 
a  forum  (open  to  the  public)  for 
discussion  of:  (a)  Newly  identified 
issues  related  to  the  conduct  of  General 
Additive  Model  (GAM)  analyses,  using 
conunercially  available  software 
packages  (e.g..  S-plus  or  SAS),  in  time- 
series  studies  of  relationships  between 
ambient  air  particulate  matter  (PM)  and 


mortality/morbidity  endpoints  (e.g., 
daily  deaths,  hospital  admissions);  (b) 
progress  made  to  date  in  the  conduct  of 
reanalyses  of  a  group  of  GAM-related 
studies  identified  by  EPA  as  being  of 
high  priority  for  policy  considerations 
[see  www.epa.gov/ncea/partmatt.htm 
for  more  information);  and  (c)  additional 
considerations  for  future  directions  for 
new  PM  epidemiologic  analyses.  After 
the  workshop,  participating 
investigators  will  have  the  opportunity 
to  modify  preliminary  reanalyses 
presented  at  the  workshop  to  take  into 
account  the  workshop  discussions  and 
to  submit  to  EPA  written  "short 
communications"  conveying  key 
information  on  the  reanalyses  and  their 
outcomes.  Those  short  communications 
are  to  be  peer-reviewed  by  an  HEI- 
assembled  panel  of  experts  and  then 
included  in  an  HEI  Report,  to  be  made 
available  in  early  2003.  The  peer- 
reviewed  reanalyses  in  the  HEI  Report 
will  be  considered  by  NCEA-RTP  staff 
in  preparing  revised  draft  chapters 
bearing  on  PM  epidemiology  studies  for 
inclusion  in  a  Fourth  External  Review 
Draft  of  EPA's  Air  Quality  Criteria 
Document  for  PM  to  be  released  next 
spring  for  public  comment  (60  days)  and 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  review  at  a  public 
meeting  in  mid-summer  2003.  The  final 
version  of  the  PM  Criteria  Document 
will  ultimately  provide  key  scientific 
bases  for  the  now  ongoing 
Congressionally  mandated  periodic 
review  of  the  PM  National  Ambient  Air 
Quality  Standards  (PM  NAAQS). 

A  detailed  agenda  for  the  meeting  will 
be  made  available  via  the  above-listed 
Web  site  or  contact  person. 

Dated:  October  22.  2002. 
Art  Payne, 

Acting  Director.  National  Center  for 
Environmental  Assessment. 
|FR  Doc.  02-27491  Filed  10-28-02:  8:45  ami 
BILUNG  CODE  6S6O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7400-7] 

Draft  Chesapeake  Bay  Comprehensive 
Oyster  Management  Plan;  Availability 

The  U.S.  Environmental  Protection 
Agency's  Chesapeake  Bay  Program 
Office,  on  behalf  of  the  partners  of  the 
Chesapeake  Bay  Program,  announces 
the  availability  of  the  Draft  Chesapeake 
Bay  Comprehensive  Oyster  Management 
Plan  for  a  30-day  period  of  public 
review  and  comment.  The  Draft  Plan 
addresses  both  habitat  restoration  and 
oyster  fishery  management.  It 


emphasizes  biologically  based,  strategic 
decision  making,  enables  an  adaptive 
management  approach,  and  provides  for 
better  coordination  among  key  agencies, 
organizations,  and  institutions  involved 
in  oyster  restoration  in  Maryland  and 
Virginia  waters  of  Chesapeake  Bay  and 
its  tidal  tributaries.  The  Chesapeake  Bay 
oyster  partners  include  the  U.S. 
Environmental  Protection  Agency.  U.S. 
Army  Corps  of  Engineers.  National 
Oceanic  and  Atmospheric 
Administration.  Maryland  Department 
of  Natural  Resources.  Virginia  Marine 
Resources  Commission.  Maryland 
Oyster  Recovery  Partnership.  Virginia 
Oyster  Heritage  Program,  and 
Chesapeake  Bay  Foundation.  Following 
receipt  of  comments,  a  final  Draft  Plan 
will  be  circulated  to  Chesapeake  Bay 
Program  signatory'  partners  for  approval. 
It  is  expected  that  the  final  Plan  will  be 
adopted  bv  the  Chesapeake  Executive 
Council  in  2003.  On  November  4.  2002. 
the  Draft  Plan  will  be  available  on-line 
at  the  EPA  Region  111  Web  site 
ix-Vi'w.epa.gov/rSchespk/.  or  by  regular 
mail  from  the  EPA  Chesapeake  Bav 
Program  Office  [Phone:  (410)  267-5700). 

Comments  should  be  postmarked  no 
later  than  December  4.  2002.  Comments 
can  be  sent  either  by  email  to 
fritz.mike@epa.gov  or  bv  regular  mail  to 
Michael  Fritz.  U.S.  EPA.  410  Severn 
Avenue,  Suite  109.  Annapolis.  MD 
21403.  Further  information  about  the 
Chesapeake  Bay  Program  and  oysters  in 
the  bay  is  available  at 
wvi-w. chesapeakebay.net. 

Diana  Esher, 

Deputy  Director.  Chesapeake  Bay  Program 

Office. 

|FR  Dor,  02-27:146  Filed  10-25-02:  8:45  am] 

BILLING  CODE  6S60-50-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 


summary:  The  FDIC.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  the  following 
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collections  of  information  titled:  (1) 
Interagency  Notice  of  Change  in  Director 
or  Executive  Officer,  and  (2)  Customer 
Assistance. 

DATES:  Comments  must  be  submitted  on 
or  before  December  27.  2002. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly.  Management  Analyst 
(Consumer  and  Compliance  Unit),  (202) 
898-7453.  Legal  Division,  Room  MB- 
3109,  Attention:  Comments/Legal, 
Federal  Deposit  Insurance  Corporation. 
550  17th  Street  NW..  Washington.  DC 
20429.  All  comments  should  refer  to  the 
OMB  control  number.  Comments  may 
be  hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  davs 
between  7  a.m.  and  5  p.m.  (FAX  number 
(202)  898-3838:  Internet  address: 
comments'&fdic.gov]. 

A  copv  of  the  comments  may  also  be 
submitted  to  the  GMB  desk  officer  for 
the  FDIC:  loseph  F  Lackey.  Ir.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  10236. 
Washington.  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Renew  the  Following 
Currently  Approved  Collections  of 
Information 

1 .  Title:  Interagency  Notice  of  C^hange 
in  Director  or  Executive  Officer. 

OMB  Xumber  3064-0097 

Frequency  ot  Response  On  occasion. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Respondents: 
200 

Estimated  Time  per  Response:  2 
hours. 

Total  Annual  Burden:  400  hours. 

General  Description  of  Collection:  The 
Interagency  Notice  of  Change  in  Director 
or  Executive  Officer  is  submitted 
regarding  the  proposed  addition  of  any 
individual  to  the  board  of  directors  or 
the  employment  of  any  individual  as  a 
senior  executive  officer.  The 
information  is  used  by  the  FDIC!  to  make 
an  evaluation  of  the  general  character  of 
individuals  who  will  be  involved  in  the 
management  of  depository  institutions, 
as  required  by  statute. 

2.  Title:  Customer  Assistance. 
OMB  S'umber:  3064-0134. 
Frequency  of  Response  On  occasion. 
Affected  Public  All  financial 

institutions. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  per  Response:  30 
minutes. 


Total  Annual  Burden:  2.500  hours. 

General  Description  of  Collection: 
This  collection  permits  the  FDIC  to 
collect  information  from  customers  of 
financial  institutions  who  have 
inquiries  or  complaints  about  service. 
(Customers  may  document  their 
complaints  or  inquiries  to  the  FDIC 
using  a  letter  or  on  an  optional  form. 

Request  for  Comment 

(Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
( oUerted:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  these  collections.  All 
comments  will  become  a  matter  of 
public  record. 

DnUui  <il  Washington.  DC  this  21st  dav  of 
t)(  tober.  21)1)2 

hfdiT.il  Deposit  hisurance  Corporation. 
Rob«rt  E.  Feldman, 
Hxrctitivf  ^fcn'tary. 
IFK  Do(    U2-272H')  Filed  10-2.5-02;  8:45  am) 

BILUNG  CODE  6714-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

FDIC  Advisory  Committee  on  Banlcing 
Policy;  Notice  of  Meeting 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC]). 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  as  amended),  notice  is  hereby 
given  of  the  first  meeting  of  the  FDIC 
Advisory  Committee  on  Banking  Policy 
(  "Advi.sory  Committee  "),  which  will  be 
held  in  Washington,  DC.  The  Advisory 
C^ommittet!  will  provide  advice  and 
recommendations  on  a  broad  range  of 
issues  relating  to  the  FDIC's  mission  and 
activities. 


TIME  AND  PLACE:  Wednesday.  November 
13.  2002.  from  9  a.m.  to  12:30  p.m.,  and 
1:30  to  3:30  p.m.  The  meeting  will  be 
held  in  the  FDIC  Board  Room  on  the 
sixth  floor  of  the  FDIC  Building  located 
at  550  17th  Street,  NW..  Washington. 
DC. 

AGENDA:  The  agenda  items  include 
discussion  of  the  FDIC  organizational 
structure,  corporate  priorities  and 
challenges  for  the  future.  Agenda  items 
are  subject  to  change.  Any  changes  to 
the  agenda  will  be  announced  at  the 
beginning  of  the  meeting. 
TYPE  OF  MEETING:  The  meeting  will  be 
open  to  the  public,  limited  only  by  the 
space  available  on  a  first-come,  first- 
served  basis.  For  security  reasons, 
members  of  the  public  must  present  a 
photo  identification  to  enter  the 
building.  The  FDIC  will  provide 
attendees  with  auxiliary  aids  (e.g.,  sign 
language  interpretation)  required  for 
this  meeting.  Those  attendees  needing 
such  assistance  should  call  (202)  416- 
2089  (Voice):  (202)  416-2007  (TTY).  at 
least  two  days  before  the  meeting  to 
make  necessar\'  arrangements.  Written 
statements  may  be  filed  with  the 
committee  before  or  after  the  meeting. 
FOR  FURTHER  INFORMATION:  Requests  for 
further  information  concerning  the 
meeting  may  be  directed  to  Mr.  Robert 
E.  Feldman,  Committee  Management 
Officer  of  the  Corporation,  at  (202)  898- 
3742. 

Dated:  Oi  tuber  23.  2002. 
Federal  Deposit  Insurant  e  Corporation. 

Robert  E.  Feldman, 

Cummittef  Management  Officer. 

|FR  Due  .  02-27:!24  Filed  10-25-02:  8:45  ami 

BILUNG  CODE  6714-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1433-DR] 

Indiana;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana.  (FEMA-1433-DR). 
dated  September  25,  2002.  and  related 
determinations. 

EFFECTIVE  DATE:  October  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 
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SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  25,  2002: 

Madison  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
F*rogram;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Joe  M.  Allbaugh, 

Director. 

|FR  Doc.  02-27319  Filed  10-25-02;  8:45  am] 

BILUNG  CODE  671  »-02-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1437-DR] 

Louisiana;  Amendment  No.  1  to  Notice 
of  a  Maior  Disaster  Declaration 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-1437-DR),  dated 
October  3,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  October  16,  2002. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPL£MENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
16,  2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and.drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 


Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-27316  Filed  10-25-02;  8:45  am] 

BILUNG  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1435-OR1 

Louisiana;  Amendment  No.  1  to  Notice 
of  a  Ma)or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-1435-DR),  dated 
September  27,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  October 
1,  2002. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-27317  Filed  10-25-02;  8:45  am] 

BILUNG  CODE  6718-03-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1434-DR] 

Texas;  Amendment  No.  3  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 


State  of  Texas,  (FEMA-1434-DR).  dated 
September  26,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  October  15.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  26,  2002: 
Webb  County  for  Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83  537. 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

(FR  Doc.  02-27318  Filed  10-25-02;  8:45  am) 

BILLING  CODE  67ia-02-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bani(  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  uinder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (1 2 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  b6  received  not  later  than 
November  12,  2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 


65794 


Federal  Register /Vol.  67,  No.  208 /Monday.  October  28,  2002 /Notices 


1.  Charles  F.  Sposato.  Elkton, 
Maryland;  to  acquire  additional  voting 
shares  of  Cecil  Bancorp,  Inc.,  Elkton. 
Maryland,  and  thereby  indirectly 
acquire  additional  voting  shares  of  Cecil 
Federal  Bank.  Elkton,  Maryland. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1 .  Hanell  Investment  Partners  Limited 
Partnership,  Camden,  Arkansas,  and 
Searcy  W.  Harrell,  fr.,  and  Peggy  Harrell, 
Camden.  Arkansas,  as  general  partners, 
to  gain  control  of  Harrell  Bancshares, 
Inc.,  Camden,  Arkeuisas,  and  thereby 
indirectly  acquire  voting  shares  of 
Calhoun  County  Bank,  Hampton, 
Arkansas,  and  First  Bank  of  South 
Arkansas,  Camden,  Arkansas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1  Nagy  Family  Limited  Partnership  I, 
a  Washington  limited  partnership, 
Ferenc  Nagy  and  Susanna  Nagy,  general 
partners,  and  Ferenc  Nagy  and  Eva 
Brevick,  as  individuals,  all  of  Seattle, 
Washington;  to  acquire  voting  shares  of 
Viking  Financial  Services  Corp.,  Seattle. 
Washington,  and  thereby  indirectly 
acquire  voting  shares  of  Viking 
Community  Bank,  Seattle.  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  22,  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-27307  Filed  10-25-02;  8:45  am] 

BILLING  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Fofmations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 


writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bcink 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  21, 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello.  Vice  President)  1000 
Peachtree  Street.  N.E.,  Atlanta,  Georgia 
3030-B4470: 

1   Southwest  Florida  Community 
Bancorp,  Inc..  Fort  Myers.  Florida;  to 
acquire  at  least  50  percent  of  the  voting 
shares  of  Sanibel  Captiva  Community 
Bank,  Sanibel.  Florida  (in  organization). 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1 .  Platte  Valley  Financial  Service 
Companies,  Inc.,  Scottsbluff,  Nebraska; 
to  retain  1 00  percent  of  the  voting 
shares  of  Tri -County  Bank  National 
Association.  Cheyenne.  Wyoming. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  22,  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  02-27308  Filed  10-25-02;  8:45  am] 

BILUNG  COOE  S210-01-S 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10  a.m..  Thursday, 

October  31,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  Street 

entrance  between  Constitution  Avenue 

and  C  Streets.  NW..  Washington.  DC 

20551. 

STATUS:  Open. 

We  ask  that  you  notify  us  in  advance 
if  you  pleui  to  attend  the  open  meeting 
and  provide  your  name,  date  of  birth, 
and  social  security  number  (SSN)  or 
passport  number.  You  may  provide  this 
information  by  calling  (202)  452-2474 


or  you  may  register  on-line.  You  may 
pre-register  until  close  of  business 
October  30,  2002.  You  also  will  be  asked 
to  provide  identifying  information, 
including  a  photo  ID.  before  being 
admitted  to  the  Board  meeting.  The 
Public  Affairs  Office  must  approve  the 
use  of  cameras;  please  call  (202)  452- 
2955  for  further  information. 

Privacy  Act  Notice:  Providing  the 
information  requested  is  voluntary; 
however,  failure  to  provide  your  name, 
date  of  birth,  and  social  security  number 
or  passport  number  may  result  in  denial 
of  entry  to  the  Federal  Reserve  Board. 
This  information  is  solicited  pursuant  to 
Sections  10  and  11  of  the  Federal 
Reserve  Act  and  will  be  used  to 
facilitate  a  search  of  law  enforcement 
databases  to  confirm  that  no  threat  is 
posed  to  Board  employees  or  property. 
It  may  be  disclosed  to  other  persons  to 
evaluate  a  potential  threat.  The 
information  also  may  be  provided  to  law 
enforcement  agencies,  courts  and  others, 
but  only  to  the  extent  necessary  to 
investigate  or  prosecute  a  violation  of 
law. 
MATTERS  TO  BE  CONSIDERED: 

Sununary  Agenda 

Because  of  the  routine  nature,  no 
discussion  of  the  following  item  is 
anticipated.  The  matter  will  be  voted  on 
without  discussion  unless  a  member  of 
the  Board  requests  that  the  item  be 
moved  to  the  discussion  agenda. 

1.  Proposed  2003  Private  Sector 
Adjustment  Factor. 

Discussion  Agenda 

2.  Final  amendments  to  Regulation  B 
(Equal  Credit  Opportunity)  that  would 
conclude  the  Board's  review  of  the 
regulation.  (Proposed  earlier  for  public 
comment;  Docket  No.  1008) 

3.  Final  amendments  to  Regulation  A 
(Extensions  of  Credit  by  Federal  Reserve 
Banks)  and  Regulation  D  (Reserve 
Requirements  for  Depository 
Institutions)  that  would  implement 
revisions  to  discount-window  programs. 
(Proposed  earlier  for  public  comment; 
Docket  No.  1123) 

4.  Proposals  regarding  sections  23A 
and  23B  of  the  Federal  Reserve  Act: 

a.  Final  rules  that  would 
comprehensively  implement  sections 
23A  and  23B  through  new  Regulation  W 
(Transactions  Between  Member  Banks 
and  Their  Affiliates).  (Proposed  earlier 
for  public  comment;  Docket  No.  1103); 
and  rescind  the  Board's  existing  formal 
interpretations  of  sections  23A  and  23B 
in  light  of  Regulation  W;  emd 

b.  Publish  for  comment  a  proposed 
rule  that  would  limit  the  availability  of 
an  exemption  from  section  23A 
provided  in  section  250.250  of  the 
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Board's  formal  interpretations  for  loans 
purchased  by  a  bank  from  an  affiliate. 

5.  Proposed  2003  fees  for  priced 
services  and  electronic  cormections. 

6.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office  and  copies 
may  be  ordered  for  $6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington,  DC 
20551. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith,  Assistant  to  the 
Board: 202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  October  24.  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-27524  Filed  10-24-02:  3:07  pm] 

BILLING  COOE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  Modified 
or  Altered  System 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS)  (formerly  the 
Health  Care  Financing  Administration), 
Department  of  Health  and  Hvunan 
Services  (HHS). 

ACTION:  Notice  of  modified  or  altered 
system  of  records  (SOR). 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  modify  or  alter  a 
SOR,  "CMS  Utilization  Review 
Investigatory  Files,  System  No.  09-70- 
0527."  We  propose  to  change  the  name 
of  this  system  to  "CMS  Fraud 
Investigation  Database  (FID),"  to  more 
accurately  reflect  the  increase  in  scope 
proposed  by  this  modification.  We 
propose  to  broaden  the  scope  of 
responsibility  and  activities  covered  by 
this  system  to  include  activities  related 
to  fraud  and  abuse  in  all  health  care 
programs  administered  by  CMS.  We  are 
deleting  routine  uses  niunber  1 
pertaining  to  Department  of  Justice 
(DOJ)  for  consideration  of  criminal 


prosecution  or  civil  action,  number  2 
pertaining  to  state  or  local  licensing 
authorities  (including  state  medical 
review  boards),  professional  review 
organizations,  peer  review  groups, 
medical  consultants,  or  other 
professional  associations  for  possible 
administrative  action,  number  3 
pertaining  to  *   *   *  officers  and 
employees  of  state  governments  *   *   * 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
*   *  *  as  well  as  states  attorneys  *   *  * , 
number  4  pertaining  to  *   *   *  third 
parties  for  the  purpose  of  establishing  or 
negating  a  violation,  number  5 
pertaining  to  *   *   *  cases  involving 
fraudulent  tax  returns  or  forger  of 
Medicare  checks  to  the  Treasury' 
Department,  postal  authorities,  or  to 
appropriate  law  enforcement 
authorities,  and  an  unnumbered  routine 
use  authorizing  disclosure  to  the  Social 
Security  Administration  (SSA). 

Disclosures  of  the  data  allowed  in 
routine  uses  number  1.  2,  3,  4,  5,  and 
to  the  SSA  will  be  accomplished  by  a 
new  routine  use  "to  combat  fraud  and 
abuse  in  certain  health  benefits 
programs"  and  will  be  numbered  as 
routine  use  number  5.  We  propose  a 
new  routine  use  number  1  specifically 
for  the  release  of  information  in  the 
system  to  a  contractor  or  consultant  who 
need  to  have  access  to  the  records  in 
order  to  assist  CMS.  We  propose  a  new 
routine  use  number  4  specifically  for  the 
release  of  information  in  the  system  to 
a  contractor  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program  to 
combat  fraud  and  abuse.  We  propose  to 
modify  the  language  of  routine  uses 
number  6  and  niunber  7  to  clarify  the 
circumstances  for  disclosure  under 
these  routine  uses  and  change  the 
numbers  of  these  routine  uses  to 
number  2  and  number  3. 

The  security  classification  previously 
reported  as  "None"  will  be  modified  to 
reflect  that  the  data  in  this  system  is 
considered  to  be  "Level  Three  Privacy 
Act  Sensitive."  The  routine  uses  will 
then  be  prioritized  and  reordered 
according  to  their  proposed  usage.  We 
will  also  take  the  opportunity  to  update 
any  sections  of  the  system  that  were 
affected  by  the  recent  reorganization 
and  to  update  language  in  the 
administrative  sections  to  correspond 
with  language  used  in  other  CMS  SOR. 

The  primary  purpose  of  this  SOR  is  to 
identify  if  a  violation(s)  of  a  provision 
of  the  Social  Security  Act  (the  Act)  or 
a  related  penal  or  civil  provision  of  the 
United  States  Code  (U.S.C.)  related  to 
Medicare  (Title  XVIII).  Medicaid  (TiUe 
XIX),  HMO/Managed  Care  (Title  XX), 


and  Children's  Health  Insurance 
Program  (Title  XXI)  have  been 
committed,  determine  if  HHS  has  made 
a  proper  payment  as  prescribed  under 
applicable  sections  of  the  Act  and 
whether  these  programs  have  been 
abused,  coordinate  investigations 
related  to  Medicaie.  Medicaid.  HMO/ 
Managed  Care,  and  Children's  Health 
Insurance  Program,  and  prevent 
duplications,  and  provide  case  file 
material  to  the  HHS  Office  of  Inspector 
General  when  a  case  is  referred  for  fraud 
investigation.  Information  retrieved 
from  this  SOR  will  also  be  disclosed  to: 
(1)  Support  regulator>-  and  policy 
functions  performed  within  the  Agency 
or  by  a  contractor  or  consultant;  (2) 
support  constituent  requests  made  to 
congressional  representatives;  (3) 
support  litigation  involving  the  Agency 
related  to  this  system;  and  (4)  combat 
fraud  and  abuse  in  certain  health  care 
programs.  We  have  provided 
background  information  about  the 
modified  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  CMS 
provide  an  opportunity  for  interested 
persons  to  comment  on  the  proposed 
routine  uses.  CMS  invites  comments  on 
all  portions  of  this  notice.  See  "Effective 
Dates"  section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  modified 
or  altered  system  report  with  the  Chair 
of  the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  September  9,  2002.  To  ensure 
that  all  parties  have  adequate  time  in 
which  to  comment,  the  modified  or 
altered  SOR,  including  routine  uses, 
will  become  effective  40  days  from  the 
publication  of  the  notice,  or  from  the 
date  it  was  submitted  to  OMB  and  the 
congress,  whichever  is  later,  unless 
CMS  receives  comments  that  require 
alterations  to  this  notice. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution,  Office  of 
Information  Services,  CMS,  Room  N2- 
04-27,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regular  business  hours.  Monday 
through  Friday  from  9  a.m.-3  p.m., 
eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Koepke,  Division  of  Program 
Integrity  Operations,  Program  Integrity 
Group.  Office  of  Financial  Management. 
CMS.  Mail-stop  C3-02-16,  7500 
Security  Boulevard,  Baltimore, 
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Manland  21244-1850  The  telephone 
number  is  410-786-0524 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Modified  System 

A  Statuton'  and  Regulator,'  Basis  for 
SOB 

In  1988.  CMS  established  a  SOR  the 
authoritv  of  sections  205.  1106,  1107, 
1815. 1816, 1833, 1842. 1872. 1874. 
1876,  1877.  and  1902  of  the  Act,  United 
States  Code  (U  S.C.)  sections  405.  1306. 
1307.  1395g.  1395h.  13951.  1395u. 
1395ii.  1395k.k.  1395mm.  1395nn.  and 
1396a).  Notice  of  this  system,  'CMS 
Utilization  Review  Investigatory  Files, 
System  No.  09-70-0527."  was 
published  in  the  Federal  Register  at  53 
PR  52792.  (Dec.  29.  1988).  an 
unnumbered  routine  use  was  added  for 
SSA  at  61  PR  6645  (Peb.  21.  1996).  three 
new  fraud  and  abuse  routine  uses  were 
added  at  63  PR  38414  (lulv  16.  199H), 
and  then  at  65  PR  50552  (Aug    18. 
2000).  two  of  the  fraud  and  abuse 
routine  uses  were  revised  and  a  third 
deleted. 

II.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  system  contains  the  name,  work 
address,  work  phone  number,  social 
security  number.  Unique  Provider 
Identification  Number  (UPIN).  and  other 
identifying  demographics  of  individuals 
alleged  to  have  violated  provision  of  the 
Act  related  to  Medicare,  Medicaid, 
HMO/Managed  Care,  and  Children's 
Health  Insurance  Program  or  other 
criminal/civil  statutes  as  they  pertaui  to 
The  Act  programs  where  substantial 
basis  for  criminal/civil  proset:ution 
exist,  defendants  in  criminal 
prosecution  cases,  or  persons  alleged  to 
have  abused  the  programs.  The  last 
category  of  individuals  would,  for 
example,  include  persons  alleged  to 
have  rendered  unnecessary  services  to 
Medicare  beneficiaries  or  Medicaid 
recipients,  over  utilized  services,  or 
engaged  in  improper  billing. 

B.  Agency  Policies.  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose,  which  is  compatible  with 
the  purpose(s)  for  which  the 
information  was  collected.  Any  such 
disclosure  of  data  is  known  as  a 
"routine  use."  The  government  will 
only  release  PID  information  that  can  be 
associated  with  an  individual  as 
provided  for  under  "Section  III  Entities 
Who  May  Receive  Disclosures  Under 
Routine  Use  "  Both  identifiable  and 


non-identifiable  data  may  be  disclosed 
under  a  routine  use.  Identifiable  data 
includes  individual  records  with  PID 
information  and  identifiers.  Non- 
identifiable  data  includes  individual 
records  with  PID  information  and 
masked  identifiers  or  PID  information 
with  identifiers  stripped  out  of  the  file. 

We  will  only  collect  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  PID.  CMS  has  the  following 
policies  and  procedures  concerning 
disclosures  of  information  that  will  be 
maintained  in  the  system.  In  general, 
disclosure  of  information  from  the 
system  of  records  will  be  approved  only 
for  the  minimum  information  necessary 
to  accomplish  the  purpose  of  the 
disclosure  only  after  CMS; 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected,  e.g.. 
disclosure  of  individual-specific 
information  for  the  purposes  of 
combating  fraud  and  abuse  in  a  health 
benefits  program  funded  in  whole  or  in 
part  by  Federal  funds. 

2.  Determines: 

a.  That  the  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b  That  the  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  That  there  is  a  strong  probability 
that  the  proposed  use  of  the  data  would 
in  fact  accomplish  the  stated  purpose{s). 

3  Requires  the  information  recipient 
to: 

a  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b  Remove  or  destroy  at  the  earliest 
time  all  individually  identifiable 
information;  and 

c.  Agree  to  not  use  or  disclose  the 
inf<5rmation  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4  Determines  that  the  data  are  valid 
and  reliable. 

III.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  PID  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 


disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  We  are  proposing  to  estabUsh 
or  modify  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system; 

1.  To  Agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  assist  CMS. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  purposes  for  this  system  of  records. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 
consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  and  other  individuals 
often  request  the  help  of  a  Member  of 
Congress  in  resolving  an  issue  relating 
to  a  matter  before  CMS.  The  Member  of 
Congress  then  writes  CMS.  and  CMS 
must  be  able  to  give  sufficient 
information  to  be  responsive  to  the 
inquiry. 

3.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DO}  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  by  careful  review. 
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CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  coidd  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court  or  adjudicatory  body 
involved. 

4.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  £raud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all 
information. 

5.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  imder  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in  a 
health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to.  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs, 

Other  agencies  may  require  FID 
information  for  the  purpose  of 
combating  fraud  and  abuse  in  such 
Federally  funded  programs. 

A.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 


regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00).  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enroUees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

TV.  Safeguards 

A.  Administrative  Safeguards 

The  FID  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1974,  Computer  Security 
Act  of  1987.  the  Paperwork  Reduction 
Act  (PRA)  of  1995,  the  Clinger-Cohen 
Act  of  1996,  and  0MB  Circular  A-130, 
appendix  III,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by  the 
Office  and  Management  and  Budget 
(OMB)  Circular  A-130,  appendix  III. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18, 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  requirements.  Employees 
who  maintain  records  in  the  system  are 
instructed  not  to  release  any  data  until 
the  intended  recipient  agrees  to 
implement  appropriate  administrative, 
technical,  procedural,  and  physical 
safeguards  sufficient  to  protect  the 
confidentiality  of  the  data  and  to 
prevent  unauthorized  access  to  the  data. 
Records  are  used  in  a  designated  work 
area  or  workstation  and  the  system 
location  is  attended  at  all  times  during 
working  hours. 

To  assure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  as  determined  at 


the  Agency  level.  This  prevents 
unauthorized  users  from  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects,  e.g..  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Indicator  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  personal 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  have  implemented  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  FID  system:  Access  to  all 
servers  is  controlled,  with  access 
limited  to  only  those  support  personnel 
with  a  demonstrated  need  for  access. 
Servers  are  to  be  kept  in  a  locked  room 
accessible  only  by  specified 
management  and  system  support 
personnel.  Each  server  requires  a 
specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card  key  and/or  combination 
that  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System 
resources  caused  by  fire,  electricity, 
water,  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log-ons — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  W   idows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are 
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determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged- 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Security  (R.\S) — 
Windows  NT  RAS  security  handles 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security.  These  include,  but  are  not 
limited  to:  the  Privacy  Act  of  1974.  the 
Computer  Security  Act  of  1987,  OMB 
Circular  A-130,  revised.  Information 
Resource  Management  Circular  #10. 
HHS  Automated  Information  Systems 
Security  Program,  the  CMS  Information 
Systems  Security  Policy  and  Program 
Handbook,  and  other  CMS  systems 
security  policies.  Each  automated 
information  system  should  ensure  a 
level  of  security  commensurate  with  the 
level  of  sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Effect  of  the  Modified  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use.  and  disseminate 
information  only  as  prescribed  therein. 
Data  in  this  system  will  be  subject  to  the 
authorized  releases  in  accordance  with 
the  routine  uses  identified  in  this 
system  of  records. 

CMS  will  monitor  the  collection  and 
reporting  of  FID  data.  FID  information 
on  individuals  is  completed  by 
contractor  personnel  and  submitted  to 
CMS  through  standard  systems  located 
at  different  locations.  CMS  will  utilize 
a  variety  of  onsite  and  offsite  edits  and 
audits  to  increase  the  accuracy  of  FID 
data. 

CMS  will  take  precautionary 
measures  (see  item  IV.  above)  to 
minimize  the  risks  of  unauthorized 
access  to  the  records  and  the  potential 
harm  to  individual  privacy  or  other 
personal  or  property  rights.  CMS  will 
collect  only  that  information  necessary 
to  perform  the  system's  functions.  In 


addition.  CMS  will  make  disclosure  of 
identifiable  data  from  the  modified 
system  only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS.  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 

Dated:  September  9,  2002. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services 

System  No.  09-70-0527 

SYSTEM  NAME: 

Centers  for  Medicare  &  Medicaid 
Services  (CMS)  Fraud  Investigation 
Database  (FID),  HHS/CMS/OFM. 

SECURITY  CLASSiFICATION: 

Level  Three  Privacy  Act  Sensitivity. 

SYSTEM  location: 

CMS  Data  Center,  7500  Security 
Boulevard.  North  Building,  First  Floor. 
Baltimore,  Maryland  21244-1850. 
Information  in  this  system  is  also 
maintained  at  various  remote  locations 
listed  in  appendix  "A." 

categories  of  individuals  covered  by  the 
system: 

Individuals  alleged  to  have  violated 
provision  of  the  Act  related  to  Medicare 
(Title  XVIII),  Medicaid  (Title  XIV). 
HMO/Managed  Care  (Title  XX).  and 
Children's  Health  Insurance  Program 
(Title  XXI)  or  other  criminal/civil 
statutes  as  they  pertain  to  the  Act 
programs  where  substantial  basis  for 
criminal/civil  prosecution  exist, 
defendants  in  criminal  prosecution 
cases,  or  persons  alleged  to  have  abused 
the  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  name,  work 
address,  work  phone  number,  social 
security  number.  Unique  Provider 
Identification  Number  (UPIN),  and  other 
identifying  demographics  of  individuals 
alleged  to  have  violated  provision  of  the 
Act  or  persons  alleged  to  have  abused 
Medicare  and/or  Medicaid  programs. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  system  was  established  under 
the  authority  of  sections  205.  1106, 
1107. 1815. 1816, 1833, 1842. 1872, 
1874.  1876.  1877.  and  1902  of  the  Act 
(Title  42  United  States  Code  (U.S.C) 
sections  405.  1306.  1307.  1395g.  1395h. 
13951.  1395U.  1395ii.  1395kk.  1395nun. 
1395nn.  and  1396a). 


PURPOSE(S): 

The  primary  purpose  of  the  system  of 
records  is  to  identify  if  a  violation(s)  of 
a  provision  of  the  Act  or  a  related  penal 
or  civil  provision  of  the  United  States 
Code  (U.S.C.)  related  to  Medicare  (Title 
XVIII).  Medicaid  (Title  XIV),  HMO/ 
Managed  Care  (Title  XX),  and  Children's 
Health  Insurance  Program  (Tide  XXI) 
have  been  committed,  determine  if  HHS 
has  made  a  proper  payment  as 
prescribed  under  applicable  sections  of 
the  Act  and  whether  these  programs 
have  been  abused,  coordinate 
investigations  related  to  Medicare, 
Medicaid,  HMO/Managed  Care,  and 
Children's  Health  Insurance  Program, 
and  prevent  duplications,  and  provide 
case  file  material  to  the  HHS  Office  of 
the  Inspector  General  when  a  case  is 
referred  for  fraud  investigation. 
Information  retrieved  from  this  system 
of  records  will  also  be  disclosed  to: 
support  regulatory  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  support 
constituent  requests  made  to  a 
congressional  representative,  support 
litigation  involving  the  Agency  related 
to  this  system  of  records,  and  to  combat 
fraud  and  abuse  in  certain  health  care 
programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  FID  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  our  policy  will  be 
to  prohibit  release  even  of  non- 
identifiable  data,  except  pursuant  to  one 
of  the  routine  uses,  if  there  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  enrollees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary). 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 
65  FR  82462.  December  28,  2000,  as 
amended  by  66  FR  12434,  February  26, 
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2001).  Disclosiires  of  Protected  Health 
Information  authorized  by  these  routine 
uses  may  only  be  made  if,  and  as, 
permitted  or  required  by  the  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information."  We  are  proposing 
to  establish  or  modify  the  following 
routine  use  disclosures  of  information 
maintained  in  the  system: 

1.  To  Agency  contractors,  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  assist  CMS. 

2.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

3.  To  the  Department  of  Justice  (DO J), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  tbe 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

4.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

5.  To  another  Federal  agency  or  to  an 
instnunentalify  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authorify  to 
investigate  potential  fraud  or  abuse  in  a 
health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 


POUaeS  AND  PRACTICES  FOR  STORING, 
RETRIEVmO,  ACCESSING,  RETAINING,  AND 
nSPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  diskette  and  on  magnetic 
storage  media. 

RETRIEV  ABILITY: 

Information  can  be  retrieved  by  the 
name  of  the  subject  of  the  investigation 
and  assigned  UPIN  number. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  imtil  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  FID 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Human  Services  (HHS) 
standards  and  National  Institute  of 
Standards  and  Technology  guidelines. 
e.g.,  security  codes  will  be  used, 
limiting  access  to  authorized  personnel. 
System  securities  are  established  in 
accordance  with  HHS,  Information 
Resource  Management  Circular  #10, 
Automated  Information  Systems 
Security  Program;  CMS  Automated 
Information  Systems  Guide,  Systems 
Securities  Policies,  and  OMB  Circular 
No.  A-130  (revised)  appendix  III. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  15  years  in  a 
secure  storage  area  with  identifiers, 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Director,  Program  Integrity  Group, 
Office  of  Financial  Management,  CMS, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name,  social  security  number  (SSN)  or 
UPIN,  address,  date  of  birth,  and  sex, 
and  for  verification  purposes,  the 
subject  individual's  name  (woman's 
maiden  name,  if  applicable).  Furnishing 


the  SSN  is  voluntary,  but  it  may  make 
searching  for  a  record  easier  and  prevent 
delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR 
5b.5{a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b.7). 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  records  system  include  data 
collected  from  FID  computer  files  as 
transmitted  by  the  contractor  sites. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OFT>IE  ACT: 

HHS  claims  exemption  of  certain 
records  (case  files  on  active  fraud 
investigations]  in  the  system  from 
notification  and  access  procedures 
under  5  U.S.C.  522a  (k)(2)  inasmuch  as 
these  records  are  investigatory  materials 
compiled  for  program  (law)  enforcement 
in  anticipation  of  a  criminal  or 
administrative  proceedings.  [See 
Department  Regulation  (45  CFR  5b.  11)) 

Appendix  A.  Health  Insurance  Claims 

Medicare  records  are  maintained  at  the 
CMS  Central  Office  (see  section  1  below  for 
the  address).  Health  Insurance  Records  of  the 
Medicare  program  can  also  be  accessed 
.through  a  representative  of  the  CMS  Regional 
Office  (see  section  2  below  for  addresses). 
Medicare  claims  records  are  also  maintained 
by  private  insurance  organizations  that  share 
in  administering  provisions  of  the  health 
insurance  programs.  These  private  insurance 
organizations,  referred  to  as  carriers  and 
intermediaries,  are  under  contract  to  the 
Health  Care  Financing  Administration  and 
the  Social  Security  Admini.stration  to 
perform  specific  task  in  the  Medicare 
program  (see  section  three  below  for 
addresses  for  intermediaries,  section  four 
addresses  the  carriers,  and  section  five 
addresses  the  Payment  Safeguard 
Contractors. 

I.  Central  OfRce  Address 

CMS  Data  Center,  7500  Security  Boulevard, 
North  Building,  First  Floor,  Baltimore, 
Maryland  21244-1850. 
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II.  CMS  Regional  Offices 

Boston  Region — Connecticut.  Maine, 
Massachusetts.  New  Hampshire.  Rhode 
Island.  Vermont.  John  F.  Kennedy  Federal 
Building,  Room  1211.  Boston.  Massachusetts 
02203.  Office  Hours;  8:30  a.m  -.5  pin 

Mew  York  Region — New  [ersey.  New  York. 
Puerto  Rico,  Virgin  Islands  26  Federal  Plaza. 
Room  715.  New  York.  New  York  10007, 
Office  Hours:  8:30  am  -5  p.m 

Philadelphia  Region — Delaware.  District  of 
Columbia.  Maryland.  Pennsylvania.  Virginia. 
West  Virginia.  Post  Office  Box  8460, 
Philadelphia.  Pennsylvania  19101   Office 
Hours   8:30  am  -5  p.m 

Atlanta  Region — Alabama,  Niirth  Carolina, 
South  Carolina,  Florida,  Georgia,  Kentucky, 
Mississippi,  Tennessee   101  Marietta  Street, 
Suite  702.  Atlanta.  Georgia  30223.  Office 
Hours:  8:30  a.m. -4:30  p.m. 

Chicago  Region — Illinois,  Indiana, 
Michigan,  Minnesota.  Ohio,  Wisconsin.  Suite 
A— 824.  Chicago.  Illinois  60604.  Office 
Hours:  8  a.m. -4  45  p.m 

Dallas  Region — Arkansas.  Louisiana.  New- 
Mexico.  Oklahoma.  Texas.  1200  Main  Tower 
Building,  Dallas,  Texas.  Office  Hours:  8  a.m.- 
4:30  p  m 

Kansas  City  Region — Iowa.  Kansas, 
Missouri,  Nebraska.  New  Federal  Office 
Building.  601  East  12th  Street  Room  436. 
Kansas  City.  Missouri  64106.  Office  Hours:  8 
a.m. -4:45  p.m. 

Denver  Region — Colorado.  Montana.  North 
Dakota.  South  Dakota.  Utah,  Wyoming. 
Federal  Office  Building.  1961  Stout  St  Room 
1185,  Denver,  Colorado  80294.  Office  Hours: 
8  a.m.-^:30  p.m. 

San  Francisco  Region — American  Samoa. 
Arizona.  California,  Guam.  Hawaii,  Nevada. 
Federal  Office  Building.  10  Van  Ness 
Avenue.  20th  Floor.  San  Francisco.  California 
94102.  Office  Hours:  8  a.m. -4:30  p  m. 

Seattle  Region — Alaska,  Idaho.  Oregon. 
Washington.  1321  Second  Avenue.  Room 
615.  Mail  Stop  211,  Seattle.  Washington 
98101.  Office  Hours  8  a.m.-4:30  p.m. 

III.  Intermediary  Addresses  (Hospital 
Insurance) 

Medicare  Coordinator,  .\ssoc.  Hospital 
Serv.  Maine  (ME  BC),  2  Gannett  Drive  South, 
Portland.  ME  04106-6911 

Medicare  Coordinator.  Anthem  New 
Hampshire,  300  Goffs  Falls  Road. 
Manchester,  NH  03111-0001. 

Medicare  Coordinator.  BC/BS  Rhode  Island 
(RI  BC).  444  Westminster  Street,  Providence, 
RI  02903-3279. 

Medicare  Coordinator,  Empire  Medicare 
Services,  400  S.  Salina  Street,  Syracu.se.  NY 
13202. 

Medicare  Coordinator.  Cooperativa.  PO 
Box  363428.  San  (uan.  PR  00936-3428. 

Medicare  Coordinator,  Maryland  B/C,  PO 
Box  4368,  1946  Greenspring  Ave.. 
Timonium,  MD  21093. 

.Medicare  Coordinator.  Highmark.  P5103. 
120  Fifth  .\venue  Place,  Pittsburgh,  PA 
15222-3099 

Medicare  Coordinator,  United  Government 
Services.  1515  N.  Rivercenter  Dr  . 
Milwaukee.  WI  53212. 

Medicare  Coordinator,  Alabama  B/C.  450 
Riverchase  Parkway  East.  Birmingham.  .\L 
35298. 


Medicare  Coordinator.  Florida  B/C,  532 
Riverside  Ave.,  (acksonville,  FL  32202-4918. 

Medicare  Coordinator,  Georgia  B/C.  PO 
Box  9048.  2357  Warm  Springs  Road, 
Columbus,  GA  31908. 

Medicare  Coordinator.  Mississippi  B/C  B 
MS,  PO  Box  23035,  3545  Lakeland  Drive, 
lackson,  MI  39225-3035. 

Medicare  Cxjordinator.  North  Carolina  B/C. 
PO  Box  2291.  Durham.  NC  27702-2291. 

Medicare  (Coordinator,  Palmetto  GBA  A/ 
RHHI.  17  Technology  Circle,  Columbia,  SC 
29203-0001 

Medicare  Coordinator,  Tennessee  B/C,  801 
Pine  Street,  Chattanooga,  TN  37402-2555. 

Medicare  Coordinator.  Anthem  Insurance 
Co.  (Anthm  IN).  PO  Box  50451,  8115  Knue 
Road.  Indianapolis,  IN  46250-1936. 

Medicare  Coordinator.  Arkansas  B/C,  601 
Gaines  Street,  Little  Rock,  AR  72203. 

Medicare  ("oordinator.  Group  Health  of 
Oklahoma.  1215  South  Boulder.  Tulsa,  OK 
74119-2827. 

Medicare  Coordinator,  Trailblazer.  f^  Box 
660156,  Dallas.  TX  75266-0156. 

Medicare  Coordinator.  Cahaba  GBA. 
Station  7,  636  Grand  Avenue,  Des  Moines,  lA 
50309-2551 

Medicare  Coordinator,  Kansas  B/C.  PO  Box 
239,  1 133  Topeka  Ave.,  Topeka,  KS  66629- 
0001 

Medicare  Coordinator,  Nebraska  B/C,  PO 
Box  3248,  Main  PO  Station,  Omaha,  NE 
68180-0001 

Medicare  Coordinator,  Mutual  of  Omaha, 
PO  Box  1602,  Omaha.  NE  68101. 

Medicare  Coordinator,  Montana  B/C,  PO 
Box  5017,  Great  Falls  Div.,  Great  Falls.  MT 
59403-5017. 

Medicare  Coordinator.  Noridian.  4510  13th 
Avenue  SW  .  Fargo.  ND  58121-0001. 

Medicare  Coordinator.  Utah  B/C.  PO  Box 
30270.  2455  Parleys  Way,  Salt  Lake  City.  UT 
84130-0270. 

Medicare  Coordinator.  Wyoming  B/C,  4000 
House  Avenue,  Cheyenne.  WY  82003. 

Medicare  Coordinator.  Arizona  B/C,  PO 
Box  37700.  Phoenix.  AZ  85069. 

Medicare  Coordinator.  UGS,  PO  Box 
70000,  Van  Nuys.  CA  91470-0000. 

Medicare  Coordinator.  Regents  BC,  PO  Box 
81 10  M/S  D--tA.  Portland.  OR  97207-8110. 

Medicare  Coordinator.  Premera  BC.  PO  Box 
2847.  Seattle.  WA  98111-2847. 

IV.  Medicare  Carriers 

Medicare  Coordinator.  NHIC.  75  Sargent 
William  Terry  Drive.  Hingham.  MA  02044. 

Medicare  Coordinator.  B/S  Rhode  Island 
(RI  BS).  444  Westminster  Street,  Providence, 
RI  02903-2790. 

Medicare  Coordinator.  Trailblazer  Health 
Enterprises.  Meriden  Park.  538  Preston  Ave.. 
Meriden.CT  06450. 

Medicare  Coordinator.  Upstate  Medicare 
Division.  11  Lewis  Road.  Binghamton.  NY 
13902. 

Medicare  Coordinator.  Empire  Medicare 
Sefvices.  2651  Strang  Blvd..  Yorktown 
Heights,  NY.  10598. 

Medicare  Coordinator.  Empire  Medicare 
Services.  N|.  300  East  Park  Drive,  Harrisburg, 
PA  17106. 

Medicare  Coordinator,  Triple  S,  #1441 
F.D.,  Roosvelt  Ave.,  Guaynabo,  PR  00968. 


Medicare  Coordinator,  Group  Health  Inc., 
4th  Floor,  88  West  End  Avenue,  New  York. 
NY  10023. 

Medicare  Coordinator.  Highmark,  PO  Box 
89065,  1800  Center  Street,  Camp  Hill,  PA 
17089-9065. 

Medicare  Coordinator,  Trailblazers  Part  B, 
11150  McCormick  Drive,  Executive  Plaza  3 
Suite  200.  Hunt  Valley,  MD  21031. 

Medicare  Coordinator.  Trailblazer  Health 
Enterprises.  Virginia,  PO  Box  26463, 
Richmond.  VA  23261-6463.  United  Medicare 
Coordinator.  Tricenturion.  1  Tower  Square, 
Hartford.  CT  06183. 

Medicare  Coordinator,  Alabama  B/S,  450 
Riverchase  Parkway  East,  Birmingham.  AL 
35298. 

Medicare  Coordinator,  Cahaba  GBA,  12052 
Middleground  Road.  Suite  A.  Savannah.  GA 
31419. 

Medicare  Coordinator.  Florida  B/S,  532 
Riverside  Ave.  )acksonville.  FL  32202-4918. 

Medicare  Coordinator,  Administar  Federal. 
9901  Linnstation  Road.  Louisville.  KY  40223. 

Medicare  Coordinator.  Palmetto  GBA,  17 
Technology  Circle.  Columbia.  SC  29203- 
0001. 

Medicare  Coordinator,  CIGNA,  2  Vantage 
Way.  Nashville,  TN  37228. 

Medicare  Coordinator.  Railroad  Retirement 
Board.  2743  Perimeter  Parkway.  Building 
250.  Augusta.  GA  30999. 

Medicare  Coordinator,  Cahaba  GBA. 
lackson  Miss,  PO  Box  22545,  Jackson,  Ml 
39225-2545. 

Medicare  Coordinator.  Adminastar  Federal 
(IN),  8115  Knue  Road.  Indianapolis,  IN 
46250-1936. 

Medicare  Coordinator.  Wisconsin 
Physicians  Service,  PO  Box  8190,  Madison, 
WI 53708-8190. 

Medicare  Coordinator,  Nationwide  Mutual 
Insurance  Co.,  PO  Box  16788.  1  Nationwide 
Plaza.  Columbus.  OH  43216-6788. 

Medicare  Coordinator.  Arkansas  B/S.  601 
Gaines  Street.  Little  Rock.  AR  72203. 

Medicare  Coordinator,  Arkansas-New 
Mexico.  601  Gaines  Street,  Little  Rock,  AR 
72203. 

Medicare  Coordinator,  Palmetto  GBA- 
DMERC,  17  Technology  Circle,  Columbia,  SC 
29203-0001. 

Medicare  Coordinator.  Trailblazer  Health 
Enterprises,  901  South  Central  Expressway, 
Richardson,  TX  75080. 

Medicare  Coordinator,  Nordian.  636  Grand 
Avenue.  Des  Moines.  lA  50309-2551. 

Medicare  Coordinator,  Kansas  B/S,  PO  Box 
239,  1133  Topeka  Ave..  Topeka.  KS  66629- 
0001. 

Medicare  Coordinator,  Kansas  B/S-NE.  PO 
Box  239.  1133  Topeka  Ave.,  Topeka,  KS 
66629-0239. 

Medicare  Coordinator,  Montana  B/S.  PO 
Box  4309.  Helena.  MT  59601. 

Medicare  Coordinator,  Nordian,  4305  13th 
Avenue  South.  Fargo.  ND  58103-3373. 

Medicare  Coordinator,  Noridian  BCBSND 
(CO),  730  N.  Simms  #100.  Golden.  CO  80401- 
4730. 

Medicare  Coordinator.  Noridian  BCBSND 
(WY),  4305  13lh  Avenue  South.  Fargo.  ND 
58103-3373. 

Medicare  Coordinator,  Utah  B/S,  PO  Box 
30270.  2455  Parleys  Way.  Salt  Lake  City.  UT 
84130-0270, 
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Medicare  Coordinator,  Transamerica 
Occidental,  PO  Box  54905,  Los  Angeles,  CA 
90054-4905. 

Medicare  Coordinator,  NHIC — California, 
450  W.  East  Avenue,  Chico,  CA  95926. 

Medicare  Coordinator,  Cigna,  Suite  254, 
3150  Lakeharbor,  Boise,  ID  83703. 

Medicare  Coordinator,  Cigna,  Suite  506.  2 
Vantage  Way,  Nashville.  TN  37228. 

V.  Payment  Safeguard  Contractors 

Medicare  Coordinator.  Aspen  Systems 
Corporation,  2277  Research  Blvd.,  Rockville, 
MD  20850. 

Medicare  Coordinator,  DynCorp  Electronic 
Data  Systems  (EDS,  11710  Plaza  America 
Drive  5400  Legacy  Drive,  Reston,  VA  20190- 
6017. 

Medicare  Coordinator,  Lifecare 
Management  Partners  Mutual  of  Omaha 
Insurance  Co.  6601  Little  River  Turnpike. 
Suite  300  Mutual  of  Omaha  Plaza.  Omaha, 
NE  68175. 

Medicare  Coordinator,  Reliance  Safeguard 
Solutions,  Inc.,  PO  Box  30207  400  South 
Salina  Street,  2890  East  Cottonwood  Pkwy. 
Syracuse,  NY  13202. 

Medicare  Coordinator,  Science 
Applications  International,  Inc.,  6565 
Arlington  Blvd.,  PO  Box  100282,  Falls 
Church.  VA. 

Medicare  Coordinator,  California  Medical 
Review,  Inc.,  Integriguard  Division  Federal 
Sector  Civil  Group,  One  Sansome  Street,  San 
Francisco,  CA  94104-4448. 

Medicare  Coordinator,  Computer  Sciences 
Corporation,  Suite  600  3120  Timanus  Lane. 
Baltimore,  MD  21244. 

Medicare  Coordinator,  Electronic  Data 
Systems  (EDS),  11710  Plaza  America  Drive 
5400  Legacy  Drive,  Piano,  TX  75204. 

Medicare  Coordinator,  TriCenturion, 
L.L.C..  PO  Box  100282,  Columbia,  SC  29202. 
[FR  Doc.  02-27337  Filed  10-25-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND . 
HUMAN  SERVICES 

Food  and  Dmg  Administration 
[Docket  No.  02rM>445] 

FDA  Regulation  of  Combination 
Products;  Public  Hearing 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice  of  public  hearing;  request 
for  comments. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  hearing  to  discuss  the 
assignment,  premarket  review,  and 
postmarket  regulation  of  combination 
products.  Combination  products 
(defined  in  more  detail  later  in  this 
document)  are  products  containing  a 
combination  of  drugs,  devices,  or 
Ideological  products.  These  products 
often  are  novel  and  have  significant 
potential  to  enhance  the  public  health. 
The  purpose  of  the  hearing  is  to  solicit 


information  and  views  from  interested 
persons  on  the  issues  and  concerns 
relating  to  the  assignment,  premarket 
review,  and  postmarket  regulation  of 
combination  products.  FDA  is 
proposing  specific  questions,  and  the 
agency  is  interested  in  responses  to 
these  questions  and  any  other  pertinent 
information  stakeholders  would  like  to 
share. 

i)ATES:  The  public  hearing  will  be  held 
on  November  25,  2002,  from  9  a.m.  to 
5  p.m.  Submit  written  or  electronic 
notices  of  participation  by  close  of 
business  on  November  8,  2002.  Written 
and  electronic  comments  will  be 
accepted  until  January  24,  2003. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  DoubleTree  Hotel,  1750 
Rockville  Pike,  Rockville,  MD. 
Directions  to  the  hotel  can  be  found  at 
http://www.doubletreerockviUe.com. 

Submit  written  or  electronic  notices 
of  participation  and  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville. 
MD  20852;  ore-mail 
FDADockets@oc.fda.gov;  or  on  the 
Internet  at  http:// 

www.  accessda  ta  .fda  .gov/scripts/oc/ 
dockets/commen  tdocket.cfm . 
Transcripts  of  the  hearing  will  be 
available  for  review  at  the  Dockets 
Management  Branch  (see  address  in 
previous  sentence)  and  on  the  Internet 
at  http://www.fda.gov/ohrms/dockets. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Kramer.  Combination  Products 
Program  (HF-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
14B-03.  Rockville,  MD  20857,  301-827- 
3390,  FAX  301^80-8039,  e-mail: 
mkramer@oc.fda  .gov. 

Registration  Information  and  Requests 
for  Oral  Presentation 

Preregistration  by  written  notice  is 
necessary  to  ensure  participation.  The 
procedures  governing  the  hearing  are 
found  in  part  15  (21  CFR  part  15).  To 
register  to  attend  the  hearing,  submit 
your  name,  title,  business  affiliation, 
address,  telephone,  fax  number,  and  e- 
mail  address.  If  you  wish  to  make  an 
oral  presentation  during  the  open  public 
comment  period  of  the  hearing,  you 
must  state  your  intention  on  your 
registration  form  or  with  the  registration 
contact  person  listed  [see  FOR  FURTHER 
INFORMATION  CONTACT).  You  must  submit 
a  written  statement  at  the  time  of 
registration  for  each  discussion  question 
you  wish  to  address,  the  names  and 
addresses  of  all  individuals  that  plan  to 
participate,  and  the  approximate  time 
requested  to  make  your  presentation. 
Electronic  registration  for  this  hearing  is 


available  at  http:// 
wwv,'. accessdata.fda.gov/scripts/oc/ 
dockets/meetings/meetingdocket.cfm. 
Registrations  will  be  accepted  on  a  first- 
come,  first-served  basis.  Individuals 
who  register  to  make  an  oral 
presentation  will  be  notified  of  the 
scheduled  time  for  their  presentation 
prior  to  the  hearing.  Depending  on  thp 
number  of  presentations,  FDA  may  need 
to  limit  the  time  allotted  for  each 
presentation.  All  participants  are 
encouraged  to  attend  the  entire  day. 
Presenters  must  submit  two  copies  of 
each  presentation  given.  If  you  need 
special  accommodations  due  to  a 
disability,  please  inform  the  registration 
contact  person  when  you  register. 
Presentations  will  be  limited  to  the 
questions  and  subject  matter  identified 
in  section  III  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Safe  Medical  Devices  Act 
(SMDA)  of  1990  explicitly  recognized 
the  existence  of  products  that 
"constitute  a  combination  of  a  drug, 
device,  or  biological  product"  and 
provided  a  mechanism  for  determining 
which  agency  component  would  be 
assigned  the  administrative 
responsibility  of  regulating  a  particular 
combination  product  (21  U.S.C.  353(g)). 
The  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA) 
further  refined  the  assignment  process 
by  providing  a  mechanism  to  request 
that  FDA  classify  a  product  as  a  drug, 
biological  product,  device,  or  a 
combination  product,  in  addition  to 
determining  which  agency  component 
will  be  assigned  to  regulate  the  product 
(21  U.S.C.  360bbb-2). 

As  defined  in  §  3.2(e)  (21  CFR  3.2(e)). 
the  term  combination  product  means  a 
product  comprised  of  two  or  more 
different  regulated  components,  e.g.. 
drug,  device,  or  biologic  (for  example,  a 
syringe  prefilled  with  a  drug):  or  two  or 
more  separate  products  packaged 
together  as  one  unit  (for  example,  a  kit 
containing  drapes,  needles,  a  syringe,  a 
local  anesthetic  and  a  topical 
antiseptic).  A  combination  product  is 
also  defined  to  include  a  product  that  is 
intended  for  use  only  with  an  approved 
product  where  both  are  required  to 
achieve  the  intended  use,  indication,  or 
effect,  and  the  labeling  of  the  approved 
product  needs  to  be  changed  to  reflect 
this  use.  For  example,  if  a  device  to 
aerosolize  medication  works  only  with 
a  specific  aerosolized  drug,  the  device 
would  be  labeled  for  use  with  this  drug 
and  the  two  products  would  be  a 
combination  product.  Finally,  the 
combination  product  definition 
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includes  any  investigational  product 
that  is  intended  to  be  used  only  with 
another  investigational  product  where 
both  are  required  to  achieve  the 
intended  use.  indication,  or  effect. 

In  accordance  with  section  503(g)(1) 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C,  353(g)(1)),  the 
agencv  is  required  to  assign  premarket 
review  responsibility  for  combination 
products  based  on  the  product's 
■primary  mode  of  action."  The 
designation  of  an  agency  component 
does  not  preclude  consultations  with 
other  agency  components,  and  when 
such  consultation  is  used,  the 
involvement  of  more  than  one  center  in 
the  premarket  review  process  presents 
unique  challenges  in  review 
management  In  addition,  where  the 
agencv  finds  it  is  appropriate,  the 
agencv  reserves  the  option  to  require 
separate  applications  to  be  approved  (by 
either  the  lead  center  or  separate  agency 
components)  for  the  individual 
components  of  a  combination  product. 
FDA  recognizes  that  requiring  the 
approval  of  a  second  agency  component 
mav  present  additional  issues  for  the 
applicant  and  in  those  instances  strives 
to  coordinate  the  reviews  to  the  greatest 
extent  possible. 

A  number  of  issues  have  been  raised 
regarding  FDA's  regulation  of 
combination  products.  These  include 
concerns  about  the  consistency, 
predictability,  and  transparency  of  the 
assignment  (jurisdiction)  process;  issues 
related  to  the  management  and 
timeliness  of  the  review  process  when 
two  (or  more)  FDA  centers  have  review 
responsibilities  for  a  combination 
product;  lack  of  clarity  about  the 
postmarket  regulatory  controls 
applicable  to  combination  products;  and 
the  lack  of  clarity  regarding  certain 
agency  policies,  such  as  when 
applications  to  more  than  one  agency 
component  are  needed 

FDA  recognizes  the  need  to  have 
policies  and  procedures  that  will  ensure 
the  efficient  and  effective  review  and 
regulation  of  combination  products,  and 
has  established  a  Combination  Products 
Program  within  the  Office  of  the 
Ombudsman  to  provide  support  to  the 
Centers  for  these  activities.  In  addition 
to  serving  as  a  point  of  contact  for 
industry  and  the  FDA  centers  on 
combination  products  issues,  the 
Combination  Products  Program  is 
working  with  the  centers  to  develop  a 
variety  of  initiatives  to  improve  the 
review  and  regulation  of  combination 
products.  These  initiatives  include  the 
development  of  standard  operating 
procedures  to  improve  the  management 
of  the  intercenter  review  process, 
centralized  monitoring  of  the  progress  of 


premarket  reviews  of  combination 
products,  and  the  development  of 
guidance  on  policy  issues  that  relate  to 
combination  products. 

II.  Purpose  and  Scope  of  the  Hearing 

The  agency  recognizes  the  importance 
of  protecting  the  public  health  by 
facilitating  the  introduction  of  safe  and 
effective  new  products.  New- 
technologies  and  products  that  result 
from  the  combination  of  components 
that  would  otherwise  be  regulated  under 
different  regulatory  authorities  raise  not 
onlv  unique  scientific  questions,  but 
also  regulatory  challenges  related  to 
where  and  how  such  products  should  be 
regulated  in  order  to  ensure  adequate 
and  consistent  regulatory  oversight. 

FDA  is  calling  this  meeting  to  discuss 
the  agency's  processes  for  the 
assignment,  premarket  review,  and 
postmarket  regulation  of  combination 
products  in  general.  The  meeting  is 
another  step  in  the  agency's  continuing 
effort  to  elicit  information  helpful  to  the 
refinement  of  the  agency's  policies  on 
combination  products,  and  will  build 
upon  the  June  24,  2002.  part  15  hearing 
held  to  discuss  the  assigrunent  and 
premarket  review  of  wound  healing 
products  comprised  of  living  human 
cells  in  combination  with  a  device 
matrix.  The  hearing  is  limited  to 
discussion  of  combination  products  as 
defined  in  §  3.2(e).  Combinations  of  two 
devices,  two  drugs,  or  two  biologies  are 
not  considered  combination  products 
under  §  3.2(e)  and  are  beyond  the  scope 
of  this  meeting.  Discussion  of  the 
assignment  of  specific  types  of 
combination  products,  or  of  premarket 
review  or  testing  requirements  for 
specific  products,  is  also  beyond  the 
scope  of  the  meeting.  Examples  of  issues 
raised  for  particular  products  may, 
however,  be  appropriate  for  illustration 
purposes. 

III.  Issues  for  Discussion 

Combination  products  often  involve 
cutting  edge,  novel  technologies  that 
raise  unique  scientific,  technical,  policy 
and  regulatory  issues.  Multi-center 
responsibility  for  the  premarket  review 
and  regulation  of  combination  products 
creates  special  challenges  with  respect 
to  both  the  scientific  and  administrative 
aspects  of  review  management.  In 
addition,  the  combination  of 
components  that  would  normally  be 
regulated  under  different  regulatory 
authorities  introduces  additional  factors 
to  consider  in  the  formulation  of 
appropriate  regulatory  requirements. 
FDA  recognizes  the  need  to  have 
policies  and  procedures  that  will  ensure 
the  efficient  and  effective  review  and 
regulation  of  combination  products,  and 


is  holding  this  meeting  to  obtain 
stakeholders'  views  on  the  issues  raised 
bv,  and  suggestions  for,  the  review  and 
regulation  of  combination  products. 

To  assist  in  the  development  of 
consistent  policies  on  assignment  of 
these  products  and  appropriate 
premarket  and  postmarket  regulatory 
policies,  the  agency  invites  information 
and  comments  on  the  issues  and 
questions  listed  in  the  next  section  of 
this  document. 

,4.  Assignment  and  Intercenter 
Agreements 

Issue: 

One  goal  of  FDA's  regulatory  process 
has  been  the  establishment  of  a  credible, 
consistent  and  predictable 
("transparent")  framework  for  the 
assignment  and  review  of  human  drugs, 
biologies,  and  devices  to  the  appropriate 
centers.  Prior  to  1991,  confusion  over 
product  jurisdiction  was  a  frequently 
cited  complaint  by  regulated  industry. 

As  described  in  section  I  of  this 
document,  SMDA  required  that  FDA 
assign  combination  products  to  the  FDA 
components  based  on  the  product's 
primary  mode  of  action.  Furthermore,  in 
1991,  the  Center  for  Biologies 
Evaluation  and  Research  (CBER),  the 
Center  for  Devices  and  Radiological 
Health  (CDRH),  and  the  Center  for  Drug 
Evaluation  and  Research  (CDER) 
developed  working  agreements 
("Intercenter  Agreements")  addressing 
the  assignment  and  regulatory  pathways 
for  specified  products  or  classes  of 
products,  including  some  types  of 
combination  products.  The  Agreements 
identify  the  lead  center  that  will  be 
responsible  for  regulating  particular 
types  of  products,  and  in  some 
instances,  the  applicable  regulatory 
authority.  While  the  Intercenter 
Agreements  continue  to  provide  useful 
guidance,  the  evolution  in  technology 
and  scientific  knowledge  about  the 
mode  of  action  of  medical  products  has 
in  some  cases  pushed  the  usefulness  of 
the  current  Intercenter  Agreements  past 
their  limits.  FDA  recognizes  the  need  to 
revise  and  update  the  Intercenter 
Agreements  to  reflect  decisions  made 
since  1991  and  an  appropriate  division 
of  labor  among  the  centers. 

Stakeholders  have  voiced  concern 
about  a  perceived  lack  of  consistency  in 
the  assignment  of  combination 
products.  This  perception  is  sometimes 
attributed  to  potential  differences  in  the 
interpretation  of  a  combination 
product's  "primary  mode  of  action,"  a 
term  that  is  not  defined  in  the  statute. 
The  assignment  process  may  also  appear 
to  be  inconsistent  if  two  products  that 
appear  to  be  similar  in  nature  are 
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assigned  to  different  centers  based  on 
differences  in  their  primary  mode  of 
action.  When  review  responsibility  for 
particular  products  of  a  given  type  is 
split  between  two  centers,  it  may  lead 
to  inconsistencies  in  the  type  of 
premarket  regulatory  authorities 
applied,  review  policies,  postmarket 
regulatory  controls,  and  other  factors 
relevant  to  product  regulation. 

Another  complaint  frequently  cited 
about  the  assignment  of  combination 
products  is  the  lack  of  transparency.  In 
an  effort  to  keep  stakeholders  apprised 
of  significant  jiu-isdictional  decisions, 
FDA  has  begun  to  post  a  series  of 
"jurisdictional  updates"  on  its 
Combination  Products  Web  site  http:// 
www. f da  .gov/oc/ombudsman/ 
combination. html.  These  jurisdictional 
updates  report  prior  agency  decisions 
only  and  are  not  policy  statements.  In 
determining  whether  Web  publication 
of  a  jurisdictional  update  is  appropriate 
for  a  product,  FDA  will  take  into 
account  the  current  level  of  interest  in 
the  jurisdictional  issue,  the  extent  to 
which  the  class  of  products  can  be 
clearly  described,  die  extent  to  which 
the  existence  and  description  of  the 
class  of  products  has  been  made  public, 
and  related  factors.  In  cases  where  it  is 
not  possible  to  adequately  describe  the 
subject  of  a  jurisdictional  decision  and 
still  protect  confidential  and  trade  secret 
information,  jurisdictional  updates  will 
not  be  available. 

Questions: 

1.  What  types  of  guiding  scientific 
and  policy  principles  should  FDA  use 
in  its  revisions  to  the  existing 
Intercenter  Agreements  that  allocate 
review  responsibility  for  human 
medical  products? 

2.  What  factors  should  FDA  consider 
in  determining  the  primary  mode  of 
action  of  a  combination  product?  In 
instances  where  the  primary  mode  of 
action  of  the  combination  product 
caimot  be  determined  with  certainty, 
what  other  factors  should  the  agency 
consider  in  assigning  primary 
jurisdiction?  Is  there  a  hierarchy  among 
these  additional  factors  that  should  be 
considered  in  order  to  ensiu-e  adequate 
review  and  regulation  (e.g.,  which 
component  presents  greater  safety 
questions)? 

B.  Marketing  Applications 

The  SMDA  required  that  the  primary 
mode  of  action  of  a  combination 
product  must  determine  which  FDA 
center  would  be  responsible  for 
premarket  review,  but  did  not  address 
which  authorities,  including  which  type 
of  marketing  application,  should  be 
used  to  review  the  combination  product, 


beyond  authorizing  FDA  to  use  any 
resources  necessary  to  ensure  an 
adequate  premarket  review.  The 
selection  of  regulatory  authorities  to  be 
applied  to  a  combination  product  is 
intended  to  ensure  appropriate  review 
and  regulation,  but  may  also  affect  the 
potential  for  generic  competition  and 
the  availability  of  certain  regulatory 
mechanisms  or  processes  (e.g.,  a  device 
component  of  a  combination  product 
regulated  solely  under  the  new  drug 
application  (NDA)  or  biological  license 
application  (BLA)  authorities  would  not 
be  eligible  for  reclassification  or  review 
under  section  510(k)  of  the  act 
premarket  notification). 

As  stated  in  21  CFR  3.4(b),  FDA  may 
require  separate  applications  for  the 
different  components  of  a  combination 
product  ("The  designation  of  one 
agency  component  as  having  primary 
jurisdiction  for  the  premarket  review 
and  regulation  of  a  combination  product 
does  not  preclude  consultations  by  that 
component  with  other  agency 
components  or,  in  appropriate  cases,  the 
requirement  by  FDA  of  separate 
applications.").  This  flexibility  is 
important  because  the  most  appropriate 
regulatory  approach  for  a  given 
combination  product  may  need  to  be 
tailored  to  the  associated  scientific  and 
policy  issues.  Some  applicants  have 
questioned  the  need  for  separate 
marketing  applications  for  the 
components  of  a  combination  product, 
perhaps  based  on  the  perception  that 
the  regulatory  burden  would  be  less 
with  a  single  application.  On  the  other 
hand,  some  applicants  have  objected  to 
FDA's  decision  to  require  only  a  single 
application  because  separate 
applications  were  considered  to  be 
advantageous  for  future  development 
and/or  marketing  opportunities.  While 
no  single  approach  is  universally 
preferred  or  most  appropriate  from  a 
regulatory  perspective,  the  agency 
recognizes  that  it  is  important  to  have 
established  criteria  for  determining 
whether  one  application  or  two  would 
be  more  appropriate. 

Questions:  '^ 

3.  What  are  the  general  scientific  and 
policy  principles  that  should  be 
followed  in  selecting  the  premarket 
regulatory  authorities  to  be  applied  to 
combination  products?  Is  one  premarket 
review  mechanism  (e.g.,  premarket 
approval  (PMA),  premarket  notification 
(510(k)},  new  drug  application  (NDA),  or 
biologic  licensing  application  (BLA)) 
more  suitable  than  another  for 
regulating  combination  products? 

4.  Recognizing  the  need  to  ensure 
product  safety  and  effectiveness,  what 
criteria  should  FDA  use  to  determine 


whether  a  single  application  or  separate 
applications  for  the  individual 
components  would  be  most  appropriate 
for  regulation  of  a  combination  product? 
For  example,  FDA  may  determine  that 
it  is  necessary  to  apply  elements  of 
different  regulatory  authorities  to  a 
combination  product  to  ensure  safety 
and  efficacy  (e.g.,  device  postmarketing 
reporting  for  the  combination  product, 
with  drug  current  good  manufacturing 
practices  (CGMPs)  applicable  to  the 
drug  component  only).  Should  the  need 
to  apply  a  mixed  regulatory  approach 
influence  whether  one  application  or 
two  are  more  appropriate? 

C.  Other  Issues 

Issues: 

Combination  products  sometime  raise 
concerns  about  safety  and  effectiveness, 
or  risks  to  the  public  health,  arising 
specifically  from  the  combination 
nature  of  the  product.  The  agency  may 
draw  from  the  statutory  and  regulatory 
authorities  applicable  to  all  components 
of  the  combination  product  in  order  to 
ensure  adequate  review  of  the  safety  and 
effectiveness  of  a  product.  For  example, 
a  drug-coated  device  may  be  subject  to 
the  device  Quality  Systems  Regulation 
for  the  device  component,  to  drug  good 
manufacturing  practices  (GMPs)  for  the 
drug  coating,  and  to  a  mix  of 
requirements,  as  appropriate,  for  the 
combined  product. 

While  this  flexibility  is  appropriate  to 
enable  FDA  to  best  promote  and  protect 
pubhc  health  and  address  unique  issues 
arising  from  the  combination  of  two 
products  that  would  otherwise  be 
separately  regulated,  stakeholders  have 
complained  that  there  is  a  lack  of 
consistency,  predictability,  and 
transparency  in  the  application  of 
postmarket  requirements  for  such 
products.  Since  manufacturers  must 
design  their  manufacturing  and  quality 
systems  for  the  types  of  products  they 
produce,  an  applicant  that  primarily 
manufacturers  devices,  for  example, 
may  not  have  the  systems  in  place  to 
manufacture  a  drug-coated  device  that 
will  be  subject  to  drug  GMPs.  Similarly, 
applicants  report  confusion  in  deciding 
which  adverse  event  monitoring 
regulations  to  follow  for  a  combination 
product.  Applicants  report  that 
reporting  to  multiple  centers  has  been 
required  in  some  cases,  and  is 
duplicative  and  unnecessan.'. 

Questions: 

5.  What  scientific  and  policy 
principles  should  be  followed  in 
determining  the  appropriate 
manufacturing  and  quality  system 
regulatory  authorities  (e.g..  Current 
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Good  Manufacturing  Practices  versus 
Quality  System  Regulation)  applicable 
to  combination  products? 

6.  What  scientific  and  policy 
principles  should  be  followed  in 
determining  the  appropriate  adverse 
event  reporting  requirements  (e.g..  the 
drugs  and  biologies  adverse  event 
reporting  system.  Medical  Device 
Reporting)  to  be  applied  to  a 
combination  product? 

7.  What  other  comments  do  you  have 
concerning  other  issues  related  to  FDA 
regulation  of  combination  products? 
(Examples  may  include  cross  labeling  of 
products  intended  to  be  used  together, 
though  manufactured  by  different 
companies;  and  application  of 
promotion  and  advertising  policies  to 
combination  products.) 

rV.  Notice  of  Hearing  Under  Part  15 

The  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  is  announcmg  that 
the  public  hearing  will  be  held  in 
accordance  with  part  15  The  hearmg 
will  have  a  presiding  officer,  who  will 
be  accompanied  bv  senior  management 
from  CBER.  CDER.  CDRH.  and  the 
agency's  Combination  Products 
Program. 

Persons  who  wish  to  participate  in  the 
part  15  hearing  must  file  a  written  or 
electronic  notice  of  participation  with 
the  Dockets  Management  Branch  (.see 
ADDRESSES).  To  ensure  timely  handling, 
any  outer  envelope  should  be  clearly 
marked  with  the  docket  number  listed  at 
the  head  of  this  notice  along  with  the 
statement  "Combination  Products 
Hearing."  Groups  should  submit  two 
written  copies.  The  notice  of 
participation  should  contain  the 
person's  name:  address;  telephone 
number;  affiliation,  if  any;  the  sponsor 
of  the  presentation  (e.g.,  the 
organization  paying  travel  expenses  or 
fees),  if  any;  a  brief  summary  of  the 
presentation  (including  the  specific 
discussion  questions  that  will  be 
addressed):  and  approximate  amount  of 
time  requested  for  the  presentation.  The 
agency  requests  that  interested  persons 
and  groups  having  similar  interests 
consolidate  their  comments  and  present 
them  through  a  single  representative. 
After  reviewing  the  notices  of 
participation  and  accompanying 
information.  FDA  will  schedule  each 
appearance  and  notify  each  participant 
by  telephone  of  the  time  allotted  to  the 
person  and  the  approximate  time  the 
person's  oral  presentation  is  scheduled 
to  begin.  If  time  permits,  FDA  may 
allow  interested  persons  attending  the 
hearing  who  did  not  submit  a  written  or 
electronic  notice  of  participation  in 
advance  to  make  an  oral  presentation  at 
the  conclusion  of  the  hearing.  The 


hearing  schedule  will  be  available  at  the 
hearing.  After  the  hearing,  the  hearing 
schedule  will  be  placed  on  file  in  the 
Dockets  Management  Branch  under  the 
docket  number  listed  at  the  head  of  this 
notice. 

Under  §  15.30(fl,  the  hearing  is 
informal,  and  the  rules  of  evidence  do 
not  apply.  No  participant  may  interrupt 
the  presentation  of  another  participant. 
Only  the  presiding  officer  and  panel 
members  may  question  any  person 
during  or  at  the  conclusion  of  each 
presentation. 

Public  hearings  under  part  15  are 
subject  to  FDA's  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings  (part 
10,  subpart  C  (21  CFR  part  10.  subpart 
Cj).  Under  §  10.205,  representatives  of 
the  electronic  media  may  be  permitted, 
subject  to  certain  limitations,  to 
videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants.  The  hearing  will  be 
transcribed  as  stipulated  in  §  15.30(b). 
The  transcript  of  the  hearing  will  be 
available  on  the  Internet  at  http:// 
www  fda.gnv/ohrms/dockets.  and  orders 
for  copies  of  the  transcript  can  be  placed 
at  the  meeting  or  through  the  Freedom 
of  Information  Staff  (HFI-35).  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857. 

Anv  handicapped  persons  requiring 
special  accommodations  to  attend  the 
hearing  should  direct  those  needs  to  the 
contac:l  person  (see  FOR  FURTHER 
INFORMATION  CONTACT) 

To  the  extent  that  the  conditions  for 
the  hearing,  as  described  in  this  notice, 
conflict  with  any  provisions  set  out  in 
part  15,  this  notice  acts  as  a  waiver  of 
those  provisions  as  specified  in 
^  15.30(h). 

V.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dot  kets  Management  Branch  (see 
ADDRESSES)  written  or  electronic  notices 
of  participation  and  comments  for 
i:onsideration  at  the  hearing.  To  permit 
time  for  all  interested  persons  to  submit 
data,  information,  or  views  on  this 
subject,  the  administrative  record  of  the 
hearing  will  remain  open  following  the 
hearing.  Persons  who  wish  to  provide 
additional  materials  for  consideration 
should  file  these  materials  with  the 
Dockets  Management  Branch  (see 
ADDRESSES).  You  should  annotate  and 
organize  your  comments  to  identify  the 
specific  questions  to  which  they  refer 
(see  section  III  of  this  document).  Two 
copies  of  any  mailed  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  at  the 


heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Transcipts  of 
the  hearing  also  will  be  available  for 
review  at  the  Dockets  Management 
Branch. 

VI.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  more  information  about  this 
hearing  or  combination  products  in 
general  at  http://www.fda.gov/oc/ 
ombudsman/combination.html. 

Dated:  October  18.  2002. 
Margaret  M.  Dotzel, 

.■\ssociate  Commissioner  for  Policy. 

|FR  Doc.  02-27267  Filed  10-25-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  Institute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

\ame  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Datp:  November  19.  2002. 

Timf:  2  p.m.  to  4  p.m. 

.Agenda:  To  discuss  the  next  .steps  for  the 
DCLG  with  Dr.  von  Eschenbach  and  to  get  an 
update  on  the  CARRA  program. 

Plare:  6166  E.xecutive  Blvd.,  Rockville,  MD 
20852.  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Lee.  Executive 
Secretarv.  Office  of  Liaison  Activities. 
National  Institutes  of  Health.  National  Cancer 
Institute.  6116  Executive  Boulevard.  Suite 
.^00  C.  Bethesda.  MD  20892.  ,301/594-3194, 

Anv  member  of  the  public:  interested  in 
presenting  oral  comments  to  the  committee 
may  notify  the  Contact  Person  listed  on  this 
notice  at  least  10  days  in  advance  of  the 
meeting.  Interested  individuals  and 
representatives  of  organizations  may  submit 
a  letter  of  intent,  a  brief  description  of  the 
organization  represented,  and  a  short 
description  of  the  oral  presentation.  Only  one 
representative  of  an  organization  may  be 
allowed  to  present  oral  comments  and  if 
accepted  bv  the  committee,  presentations 
mav  be  limited  to  five  minutes.  Both  printed 
and  electronic  copies  are  requested  for  the 
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record.  In  addition,  any  interested  person 
may  file  written  comments  with  the 
committee  by  forwarding  their  statement  to 
the  Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name,  address, 
telephone  number  and  when  applicable,  the 
business  or  professional  affiliation  of  the 
interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/dclg/dcIg.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  October  22.  2002. 
La  Verne  Y.  Stringiield, 
Director,  Office  of  Federal  Advisory 
Committee  PoUcy. 
IFR  Doc.  02-27404  Filed  10-25-02;  8:45  am] 

BILLING  CODE  4140-01-M 


8328.  Bethesda,  MD  20892,  (301)  496-7721, 
dj86k@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93.399. 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  October  22,  2002. 
La  Verne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisoty 
Committee  Policy. 
[FR  Doc.  02-27405  Filed  10-25-02:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group  Subcommittee 
H — Clinical  Groups. 

Date:  December  5-6,  2002. 

Time:  1  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Philadelphia  Airport.  One 
Arrivals  Road,  Philadelphia,  PA  19153. 

Contact  Person:  Deborah  R.  Jaffee.  PhD., 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  NIH, 
6116  Executive  Boulevard,  Room  8038,  MSC 


Dated:  October  22.  2002. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-27399  Filed  10-25-tJ2;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S."C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Obesity  and 
Nutrition  Research  Centers. 

Date:  December  3^.  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  7335  Wisconsin  Avenue.  Bethesda. 
MD  20814. 

Contact  Person:  Maria  E.  Davila-BIoom. 
PhD.  Scientific  Review  Administrator. 
Review  Branch.  DEA.  NIDDK.  Room  758. 
6707  Democracv  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892, 
(301)  594-7637.  davita- 
bloomm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research: 
93.848,  Digestive  Diseases  and  Nutrition 
Research:  93.849.  Kidney  Diseases.  Urology 
and  Hematologv  Research,  National  Institutes 
of  Health,  HHS) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Research  Career  Award  for  Transition  to 
Independence. 

Date.  November  15.  2002. 

Time:  12:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Benjamin  Xu.  PhD. 
Scientific:  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center, 
6001  Executive  Boulevard.  Room  6143.  MSC 
9608,  Bethesda.  MD  20892-9608.  301-443- 
1178.  ben.\ul&mail. nih.gov 

Name  of  Committee:  National  Institutes  of 
Mental  Health  Special  Emphasis  Panel.  T32 
Services  and  Interventions  .Applications. 

Date:  November  25.  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
.-yvenue.  Bethesda.  MD  20814. 

Contact  Person:  Richard  E.  Weise.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  .Activities,  National  Institute  ol 
Mental  Health.  NIH.  Neuroscience  Center,^ 
6001  Executive  Boulevard.  Room  6140,  MSC 
9606,  Bethesda.  MD  20892-9606,  301^4.3- 
1225,  nveise&mail. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
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.\vvard.  Scientist  Development  Award  for 
Clinicians,  and  Resfarrh  Scientist  Award: 
93.282.  Mental  Health  National  Resean  h 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
C.ommittf'e  Policv 

IFR  Do(    02-27400  Filed  10-25-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  tht- 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussicms  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committt'f  .National  Institute  ut 
.Viental  Health  Special  Emphasis  Panel 
Refugee  .Mental  Health. 

Date  November  14.  2002. 

Time  2  p.m   to  4  p  m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neurostience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda.  MD  20892,  (Telephone  Conference 

c:dii). 

Contact  Person:  David  I.  Sommers,  PhD. 
S(  lentifit  Review  .Administrator,  Division  of 
Extramural  .Activities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscience  Center. 
6001  Exet  utive  Blvd  ,  Room  6144,  MSC  9606, 
Bethesda.  MD  20892-9606.  'i01-44;<-7861. 
dsommers'ijmail  nih.gov 

This  noti{  e  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  (  vi  le 

(Catalogue  of  F'ederal  Domestic  Assistance 
Program  Nos  93.242.  Mental  Health  Resean  h 
Grants;  93.281.  .Scientist  Uevelnpnient 
.Award.  Scientist  Development  .Award  tor 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  .Awards  for  Researc:h  Training. 
.National  Institutes  of  Health.  HHS) 


Dated:  October  22.  2002. 
I.aVeme  Y.  Stringfield, 

Director.  Office  of  Federal  .■\dvisoTy 
Committee  Policy 

[FR  Doc.  02-27401  Filed  10-25-02;  8:45  am] 
BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  ac:cordance  with  the 
provisions  set  forth  in  sections 
.S.=i2b(c)(4)  and  .■552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
application.s.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee  National  Institute  of 
Mental  lU'.ilth  Sfiec  m1  Emphasis  Panel 
NSAL 

Dote    Dei  ember  2,  2002. 

Time   1  1  liin  t(i  1  pm. 

Agenda    I'o  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Exe(  utive  Blvd  . 
Bethesda,  MD  20892.  (Telephone  Cimfereni  e 
Call). 

Contact  Person :  Ht'nr\  I   Haigler.  PhD 
ScientipK  Revietr, Administrator.  Di visum  ot 
Extramural  Ai  tivities.  National  Institute  of 
Mental  Health.  NIH.  Neuroscieni  e  Center. 
6001  Exe(  utive  Blvd  .  Rm.  6150.  MSC  9608. 
Bethesda,  MD  20892-9608,  301/443-7216, 
hhaigler&mail. nih.gov. 

(Catalogue  of  Federal  Domestif  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281.  Si  leiiiisi  Development 
Award.  Scientist  Development  .Award  for 
Clinicians,  and  Research  Scientist  .Award: 
93  282.  Mental  Health  National  Resean  h 
Servii  e  .Awards  for  Resean  h  Training. 
National  Institutes  of  Health,  HHS) 

Dated   Oi  tuber  22.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policv 

IFR  Do(    02-27402  Filed  10-25-02;  8:45  amj 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting. 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Vamp  of  Committee:  National  Institute  of 
C]hild  Health  and  Human  Development 
Special  Emphasis  Panel  Biochemical  and 
(lenetic  Factors  in  Birth  Defects  and  Other 
.Adverse  Pregnancy  Outcomes. 

Date:  November  5,  2002. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:To  review  and  evaluate  contrac:t 
proposals. 

Place:  6100  Executive  Blvd..  DSR  Conf. 
Rm..  Rockville,  MD  20852,  (Telephone 
(Conference  Call). 

Contact  Person:  Hameed  Khan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd.. 
Room  5E01.  Bethesda.  MD  20892.  (301)  496- 
1485 

This  notice  is  being  publisheci  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  (  vcle. 

((Catalogue  of  Federal  Domestic:  .Assistance 
Program  Nos.  93.209,  Contraception  and 
infertility  Loan  Repayment  Program;  93.864. 
Population  Researc:h;  93.865.  Resean  h  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  health.  HHS) 

Dated;  October  17,  2002. 
La  Verne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-27403  Filed  10-25-02;  8:45  am) 
BILUNG  CODE  4140-01-M 


Federal  Register / Vol.  67,  No.  208 /Monday.  October  28.  2002 /Notices 


65807 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  grant 
applications,  the  disclosiu'e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Letter  of  Invitation. 
Date:  November  20,  2002. 
7/me;9  a.m.  to  1;30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Boulevard,  5th  Floor 
Conference  Room,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Anne  Krey,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Rm.  5E03, 
Bethesda,  MD  20892,  301-435-6908. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  October  22,  2002. 
LaVeme  Y,  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-27406  Filed  10-25-02;  8;45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  "Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Transc:ription  Fac;tors  in  Myelodysplastic 
Svndromes. 
'Dare:  October  30.  2002. 
Time:  3  PM  to  4  PM. 
Agenda:  To  review  and  evaluate  gran! 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera,  PhD. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4136. 
MSC  7804.  Bethesda,  MD  20892,  301-^35- 
1779.  riverse@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Endocrinology,  Metabolism.  Nutrition.  & 
Reproductive  Sciences. 
Date:  November  7,  2002, 
Time:  8  AM  to  5  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda. 
8400  Wisconsin  Avenue.  Bethesda,  MD 
20814. 

Contact  Person:  Krish  Krishnan.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164. 
MSC  7892,  Bethesda,  MD  20892.  301^35- 
1041. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  .AIDS 
Opportunistic  Infections  SEP. 
Date:  November  8.  2002. 
Time:  8  AM  to  5  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street.  N\V., 
Washington,  DC  20007-3701. 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD,  Scientific  Review  Administrator.  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108. 
MSC  7852,  Bethesda,  MD  20892,  301^35- 
1168. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Onc;ologi(.al  .S(  iences 
Integrated  Review  Group.  (Clinical  Oncology 
Studv  Section. 

Date:  November  10-12.  2002. 
Time:  2  PM  to  5  PM. 
Agenda:  To  re\  iew  and  evaluate  grant 
applications. 

Place:  Wyndham  San  Diego  at  Emerald 
Plaza.  400  West  Broadway.  San  Diego.  CA 
92101, 

Contact  Person:  Sharon  K.  Gubanii:h.  PhD, 
Scientific  Review  .Administrator.  Center  for 
Scientific:  Rtn  iew.  National  Institutes  of 
Health.  6701  Roc;kledge  Drive.  R(jom  4140, 
.M.SC  7804.  Bethesda.  MD  20842.  (,«)1)  435- 
1767. 

This  notice  is  being  jjublished  less  than  1,5 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  b\  the  rp\  iew  and 
funding  cyc:le. 

.Vamp  of  Committee:  Musi  uloskeletal  and 
Dental  Sc:ienc:es  Integrated  Rex  ieu  Ciroup, 
Oral  Biologv  and  Medicine  Subcommittee  2. 
Date:  November  11-12.  2002, 
Time:  7:30  AM  to  5  PM, 
Agenda:  To  review  and  e\  .iluate  grant 
applications. 

Place:  Wyndham  City  Center.  1 143  New- 
Hampshire  .Ave.  North  West.  Washington.  DC 
20037. 

Contact  Person:  Prise  ilia  B.  Chen,  FhlJ. 
Scientific  Review  .Administrator.  Center  lor 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4104 
MSC  7814.  Bethesda,  MD  20892.  (  <U1 )  43.-)- 
1787. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  c  ycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Member 
Conflict:  Psvcholinguistics, 
Date:  November  11,  2002 
Time:  11  AM  to  12  PM. 
Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conlerenc;e  Call), 
Contact  Person:  Chen  Wiggs.  PhD, 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3180. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
1261. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

.\ame  of  Committee:  Center  for  Scientific 
Review  Spec:ial  Emphasis  Panel.  Women's 
Mental  Health. 

Dafe:  November  11.  2002 
Time:  1  PM  to  2  PM. 
Agenda:  To  review  and  e\  aluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Jeffrey  W  Elias.  PhD. 
Scientific  Review  .Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3170, 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0913.  eliasj&csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 
funding  cycle. 

Xaine  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  CIrouf).  .•MDS  and 
Related  Research  .1. 

Datf:  November  12-13,  2002. 

Tmie  8  AM  to  11  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Plarf:  Hvatt  Regency.  Chesapeake  Suites. 
One  Bethesda  Metro  ('enter.  Bethesda.  MD 
20814. 

Contact  PtTson   Eduardo  .A   Monlalvo. 
PhD.  Scienlifu  Review  .Administrator.  Center 
for  Scientifu  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  .5108, 
MSC  7852.  Bethesda,  MD  208<12.  (301)  435- 
1168 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZR(;i  V'ACC 
02— HIV  Va(  (  ine  R21  applu  ations. 

Date:  November  12.  2002 

Time:  8:30  a.m.  to  9:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814 

Contact  Person:  .Mary  Clare  Walker.  PhD  . 
Scientific  Review  .Xdministrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  fi701  Rot  k ledge  Drive.  Room  5104. 
MSC  7852.  Bethesda.  MD  2U892.  (301)  435- 
1 1H5 

\'ame  of  Committee:  Center  for  Scientific 
Review  Speiial  Emphasis  Panel. 
ZRClBMKOll:  Small  Crant  (R03.  R15  &  R21) 
Microbiology  .Applications. 

Date:  November  12.  2002. 

Time:  8:30  a.m.  to  5  p  m. 

Agenda  To  review  and  evaluate  grant 
^ppll(:allons. 

Pla(e  Four  Points  Sheraton.  8400 
Wisconsin  .Avenue.  Bethesda.  MD  20814 

Confocf  Person:  Timothy  I  Henry.  PhD  , 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Ro(  kledge  Drive.  Room  4180. 
.MSC  7808.  Bethesda.  .MD  20892.  (301)  4.i.S- 
1147. 

\ame  of  Committee:  C^enter  for  ,S(.ientifi( 
Review  Special  Emphasis  Panel.  .Small 
Business:  Radiation  Biology  and  Medical 
Physics. 

Date:  November  12.  2002. 

Time:  8:30  a.m.  to  5  30  p  m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Gecjrgelown.  2101 
Wisconsin  Avenue.  NW..  Washington.  IK'. 
20007 

Contact  Person:  Shen  K.  Yang..  PhD.. 
Scientific  Review  .Administrator.  Center  for 
Scientific   Review.  National  Institutes  of 
Health.  B701  Rockledge  Drive.  Room  4138, 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1213.  vangsh@sr  niti.gov. 

Same  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Croup. 
Hematology  Subcommittee  2. 

Date  November  12-13.  2002. 

Tmie  8:30  a.m.  to  3  p  m. 

Agenda:  To  review  and  evaluate  grant 
applic  ations. 

Place:  Marriott  Residence  Inn.  7335 
Wisconsin  Avenue.  Bethesda,  MD  20814 


Contact  Person:  lerrold  Fried.  PhD.. 
Scientific  Review  Administrator.  Center  for 
Scientific:  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4126. 
MSC  7802.  Bethesda.  MD  20892-7802.  301- 
435- 1 777.  fnedi<icsr  nih.goi 

\'ame  of  Committee:  (Center  for  Sc:ieritifi(: 
Review  Spei;ial  Emphasis  Panel.  Member 
Conflict  Reviews  in  Psycihopathology  and 
.Adult  Disorders. 

Date  NovernI>er  12.  2002 

Time:  9  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applic  ations. 

Place  .Melrose  Hotel.  2430  Pennsylvania 
.Avenue.  Washington.  DC  20037. 

Contact  Person:  Luci  Roberts.  PhD.. 
Scientific  Review  .Administrator.  Center  for 
Scientific:  Review.  National  Institutes  of 
Health.  6701  Rcjckledge  Drive.  Room  3188. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
0692 .  mberluvicsr.nih  gov 

Same  of  Committee  (Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRCil  VACC 
03 — Innovation  Grants:  HIV  Vaccines. 

Date  November  12.  2002. 

Time;  9:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  The  Hyatt  Regent  y  Hotel.  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Marv  Clare  Walker.  PhD.. 
Scientific  Review  Administrator.  C;enter  for 
S(  ientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda.  MD  20892,  (301)  435- 
1165 

Name  of  Committee:  Center  for  Scientific 
Review  .Special  Emphasis  Panel. 
Psyi  hopathology  and  .Adult  Disorders, 

Date:  November  12,  2002. 

Time:  10  am   to  6  p.m. 

AgeniJa:  To  review  and  evaluate  grant 
applications. 

Place  Melrose  Hotel.  2430  Pennsylvania 
.Avenue.  Washington.  DC  20037. 

Contact  Person  Luci  Roberts.  PhD.. 
Sc  ientific:  Review  .Administrator.  Center  for 
Si  ientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3188. 
M.SC  7848.  Bethesda.  MD  20892.  (301)  435- 
0692,  roberlu@csr.nih.gov. 

Same  of  Committee  Center  for  Scientific 
Review  Spt»c  ial  Emphasis  Panel.  ZRGl  BD(".N 
2  04;  Spinal  (iorcl  injury 

Date  November  12.  2002. 

Time:  10  am.  to  10:45  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conferenc:e  Call). 

Contact  Person:  Sherrv  L.  Stue.sses,  PhD  . 
Sc  ientific:  Review  Administrator.  Division  of 
Clinical  and  Population-Based  Studies. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rcjckk^dge  Drive. 
Room  5188.  .MSC  7846.  Bethesda.  .MD  20892. 
30 1  -4 3.5- 1 785 .  stuesses«csr. nih  gov 

Same  of  Committee:  Center  for  Scientific: 
Review  Special  Emphasis  Panel.  Cognition 
and  Neuroimaging. 

Date:  November  12.  2002. 

Time:  1:10  p.m.  to  3:30  p.m. 

Agenda:TQ  review  and  evaluate  grant 
applications. 


Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  C;onferenc:e  Call). 

Contact  Person:  |ohn  Bishop  PhD.. 
Scientific  Review  Administrator.  Center  for 
Scientific;  Review.  .National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5180. 
MSC  7844.  Bethesda.  MD  20892,  (301)  435- 
1250, 

Same  of  Committee:  Center  for  Sc:ientific 
Review  Special  Emphasis  Panel,  ZRCA  SSS- 
T  01:  Quorum:  Endorcine  and  Reproductive 
Science. 

Date:  November  12.  2002. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conferenc:e  Call). 

Contact  Person:  Krish  Krishnan.  PhD.. 
Sc;ientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1401. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  UROL 
01:  Urology. 

Date:  November  12-13.  2002. 

Time:  2  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  .Avenue.  NW  .  Washington.  DC 
20007. 

Contact  Person:  Shirley  Hilden,  PhD, 
Sc:ientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4218, 
MSC  7814,  Bethesda,  MD  20892.  (301)  435- 
1198. 

.\ame  of  Committee:  (Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRG  SSS  X 
llB:  Small  Business:  Electromagnetics. 

Date:  November  12.  2002. 

Time:  2:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rc^ckledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen.  PhD.  Sc;ientific 
Review  .Administrator.  Center  for  Scientific: 
Review.  National  Institutcjs  of  Health.  6701 
Roc:kledge  Drive.  Room  5116.  .MSC  7854. 
Bethesda.  MD  20892.  (301)  435-1171. 

.\ame  of  (Committee:  Center  for  Scientific 
Review  Spec;ial  Emphasis  Panel.  ZRGl  F03A 
(20)  MDCN  Fellowship  Review  (iroup  A. 

Date:  November  13-14.  2002. 

Time:  8:00  AM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel.  1500  New 
Hampshire  .Avenue.  NW..  Washington.  DC 
20036. 

Contact  Person:  Michael  Nunn,  PhD, 
Sc:ientific  Review  .Administrator.  Center  for 
Scientific.  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5208. 
MSC  7850.  Bethesda.  MD  20892.  (301)  435- 
1257. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  SEP  to 
review  SBIR  applic:ations. 

Date:  November  13.  2002. 

Time:  8:00  .AM  to  12:00  PM. 
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Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Eduardo  A.  Montalvo, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5108, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1168. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VACC 
11-Small  Business:  Viral  Vaccines. 
Date:  November  13,  2002. 
Time;  8:30  AM  to  10:00  AM. 
Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business:  Occupational  Safety  and  Health. 
Date:  November  13,  2002. 
Time:  9:00  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  Hotel,  1900 
Diagonal  Road.  Alexandria,  VA  22314. 

Contact  Person:  Charles  N.  Rafferty,  PhD, 
NIOSH  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4114,  MSC  7816,  Bethesda,  MD  20892, 
(301)  435-3562,  raffertc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Demographic  Small  Business. 
Date:  November  13,  2002. 
Time:  9:30  a.m.  to  11:30  a.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Robert  Weller,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3160, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0694. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VACC 
01 — Vaccines  of  Infectious  Diseases. 
Date:  November  13-14,  2002. 
Time:  10  a.m.  to  12  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications,  The  Hyatt  Regency  Hotel,  One 
Bethesda  MeU-o  Center,  Bethesda.  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

Name  of  Committee:  Cenler  for  Scientific 
Review  Special  Emphasis  Panel,  DNA  Repair. 
Date:  November  13,  2002. 
Time:  1  p.m.  to  4  p.m. 
Agenda;  To  review  and  evaluate  grant 
applications. 


Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120, 
MSC  7804,  Bethesda,  MD  20814-9692,  301- 
435-3504,  fungv@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cancer 
Therapy. 

Dofe;  November  13,  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
17\B,  perkins@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  October  22,  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-27397  Filed  10-25-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c}(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  BDCN-4 

(01). 
Date:  October  24-25,  2002. • 
Time:  8:30  a.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Avenue,  NW.  Washington.  DC  20037 

Contact  Person:  Jay  joshi.  PhD.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  5184.  MSC  7846. 
Bethesda,  MD  20892.  (301)  435-1184. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337,  93.393-93.396.  93.837-93  844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 
Dated:  October  22,  2002. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-27398  Filed  10-25-02;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[N  V-030-00-1 020-24] 

Sierra  Front-Northwestern  Great  Basin 
Resource  Advisory  Council;  Notice  of 
2003  Meetings  l-ocations  and  Times 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  2003  Meetings 

Locations  and  Times  for  the  Sierra 

Front-Northwestern  Great  Basin 

Resource  Advisory  Council  (Nevada). 


'  Eciitorial  Note:  This  document  was  received  at 
the  Office  of  the  Federal  Register  on  October  23, 
2002. 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA), 
meetings  of  the  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Ivianagement 
(BLM)  Sierra  Front-Northwestern  Great 
Basin  Resource  Advisory  Council 
(RAC),  Nevada,  will  be  held  as  indicated 
below.  Topics  for  discussion  at  each 
meeting  will  include,  but  are  not  limited 
to:  January  28-29,  2003  (Carson  City, 
Nevada) — RAC  review  and 
recommendations  on  the  Walker  River 
Basin  EIS,  report  on  national  wild  horse 
&  burro  program  status,  field  trip  to  the 
proposed  National  Wild  Horse  &  Burro 
Adoption/Visitor  Center  site  off  U.S. 
Highway  50  in  Moundhouse,  Nevada; 
April  24-25,  2003  (Reno.  Nevada)— 
official  action  on  Black  Rock  NCA 
including  subcommittee  review  and  a 
possible  V2-day  session  with  NE 
California  RAC,  status  of  Nevada 
counties  wilderness  package 
development,  and  status  of  prescribed 
fire  &  wildland  fire  planning  projects  in 


65810 


Federal  Register/ Vol.  67,  No.  208 /Monday,  October  28.  2002 /Notices 


the  Carson  City  and  Winnemucca  Field 
Offices;  and  fuly  24-25.  2003 
(Winnemucca,  Nevada) — RAC  review  of 
Pine  Nut  Mountain  Plan  Amendment 
EIS.  Sage  Grouse  program  review  and 
inspection  of  fire  rehabilitation  sites 
including  an  overnight  camping  trip  in 
the  Winnemucca  Field  Office  area. 
Manager's  reports  of  field  office 
activities  will  be  given  at  each  meeting 
The  council  may  raise  other  topics  at 
any  of  the  three  planned  meetings. 

DATES  AND  TIMES:  The  RAC  will  meet 
three  times  in  2003  on  January  28-29 
(Tuesday  &  Wednesday),  at  the  BLM- 
Carson  City  Field  Office,  5665  Morgan 
Mill  Road,  Carson  City,  Nevada;  on 
April  24-25  (Thursday  &  Friday),  at  the 
BLM-Nevada  State  Office,  Great  Basin 
A&B  Conference  Room,  1340  Financial 
Blvd.,  Reno,  Nevada;  and  on  July  24-25 
(Thursday  &  Friday),  at  the  BLKI- 
Winnemucca  Field  Office.  5100  E. 
Winnemucca,  Blvd.,  Winnemucca, 
Nevada.  All  meetings  and  field  trips  are 
open  to  the  public.  Each  meeting  will 
last  from  8  a.m.  to  4  p.m..  plus,  a  general 
public  comment  period,  where  the 
public  may  submit  oral  or  written 
comments  to  the  RAC,  will  be  at  11  a.m. 
on  the  first  day  of  each  meeting,  unless 
otherwise  listed  in  each  specific,  final 
meeting  agenda. 

Final  detailed  agendas,  with  any 
additions/corrections  to  agenda  topics, 
locations,  field  trips  and  meeting  times, 
will  be  available  on  the  Internet  at  least 
14  days  before  each  meeting,  at 
www. nv  blm.gov/rac:  hard  copies  can 
also  be  mailed  or  sent  via  FAX. 
Individuals  who  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations,  or 
who  wish  a  hard  copy  of  each  agenda, 
should  contact  Mark  Struble,  Carson 
City  Field  Office,  5665  Morgan  Mill 
Road.  Carson  City,  NV  89701.  telephone 
(775)  885-6107  no  later  than  10  days 
prior  to  each  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Struble,  Public  Affairs  Officer, 
BLM  Carson  City  Field  Office,  5665 
Morgan  Mill  Road,  Carson  City,  NV 
89701.  Telephone:  (775)  885-6107.  E- 
mail:  mstnible^nv. blm.gov 

Dated  October  23.  2002. 
(ohn  O.  Singlaub, 

Field  Manager.  Carson  Citv  Field  Office 

[FR  DcH.  02-27314  Filed  10-25-02;  8;45  ami 

BILUNG  COOe  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Death  Valley  National  Park  Advisory 
Commission 

AGENCY:  National  Park  Service,  Interior. 
ACnON:  Meeting  notice. 


SUMMARY:  This  notice  sets  forth  the  date 
of  the  November  13,  2002  meeting  of  the 
Death  Valley  National  Park  Advisory 
Commission. 

DATES:  The  public  meeting  will  be  held 
on  November  13.  2002  from  9  a.m.  to 
4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Death  Valley  National  Park  Visitor 
Center  Auditorium,  Highway  190.  Death 
Vailey.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Reynolds,  Death  Valley 
National  Park.  P.O.  Box  579.  Death 
Valley,  California  92328. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Death  Valley 
National  Park  Advisory  Commission, 
PO  Box  579,  Death  Valley.  California 
92328. 

/Agenda  The  November  13.  2002 
meeting  will  consist  of  Operational 
Updates  on  Park  Activities  which 
include  Fee  Demo  Program  Outsourcing; 
Barrick  Administrative  Site  Donation: 
California  Desert  Parks  Foundation 
update;  Comprehensive  Interpretive 
Plan  update;  a  review  of  Fee  Demo 
Projects;  Environmental  Audit  briefing; 
Yucca  Mountain  Project  update:  Exotic 
Plant  Removal  project  update; 
Wilderness  Boundary  update;  Grazing 
issues  update;  Timbisha  Shoshone  Tribe 
update;  an  update  on  the  Furnace  Creek 
Environmental  Impact  Statement  and 
related  water  issues;  and  a  Citizens 
Open  Forum  where  the  public  can  make 
comments  and  ask  questions  on  any 
park  activity. 

Dated  September  30.  2002. 
lames  T.  Reynolds. 

Superintendent 

IFR  Dot    02-27247  Filed  10-25-02;  8:45  am] 

BILLING  COOE  4310-70-«l 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92—463).  as  amended,  notice  is  hereby 
given  that  four  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  will  be 
held  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.  Washington, 
DC.  20506  as  follows: 

Local  Arts  Agencies:  November  13- 
14,  2002.  Room  716  (Access  and 
Heritage  &  Preservation  categories).  A 
portion  of  this  meeting,  from  10:45  a.m. 
to  12  p.m.  on  November  14th,  will  be 
open  to  the  public  for  policy  discussion. 
The  remaining  portions  of  this  meeting, 
from  9  a.m.  to  5  p.m.  on  November  13th 
and  from  9  a.m.  to  10:45  a.m.  and  12 
p.m.  to  1:15  p.m.  on  November  14th, 
will  be  closed. 

Dance:  November  13-15,  2002,  Room 
730  (Access  and  Heritage  &  Preservation 
categories).  A  portion  of  this  meeting, 
from  9:30  a.m.  to  10:30  a.m.  on 
November  15th.  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9  a.m.  to  6  p.m.  on  November  13th  and 
14th  and  from  10:30  a.m.  to  2  p.m. 
November  15th.  will  be  closed. 

Theater/Musical  Theater:  November 
18-21.  2002,  Room  730  (Access  and 
Heritage  &  Preservation  categories).  A 
portion  of  this  meeting,  from  3:15  p.m. 
to  4:45  p.m.  on  November  20th.  will  be 
open  to  the  public  for  policy  discussion. 
The  remaining  portions  of  this  meeting, 
from  10  a.m.  to  6  p.m.  on  November 
18th  and  19th,  from  10  a.m.  to  3:15  p.m. 
and  4:45  p.m.  to  6  p.m.  on  November 
20th,  and  from  10  a.m.  to  2:30  p.m.  on 
November  21st,  will  be  closed. 

Visual  Arts:  November  19-20,  2002. 
Room  716  (Access  and  Heritage  & 
Preservation  categories).  A  portion  of 
this  meeting,  from  2  p.m.  to  2:45  p.m., 
will  be  open  to  the  public  for  policy 
discussion.  The  remaining  portions  of 
this  meeting,  from  9  a.m.  to  6  p.m.  on 
November  19th  and  from  9  a.m.  to  2 
p.m.  and  2:45  p.m.  to  4:30  p.m.  on 
November  20th,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
2,  2002.  these  sessions  will  be  closed  to 
the  public  pursuant  to  (c){4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
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in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Accessability,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20506,  202/682-5532.  TDY-TDD 
202/682-5496.  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 

Dated:  October  22,  2002. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  02-27321  Filed  10-25-02;  8:45  am] 

BILUNG  COOE  7537-01-P 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts 

Combined  Arts  Advisory  Panel;  Notice 
of  Change 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  the  time  of  the  open  session 
of  the  Combined  Arts  Advisory  Panel, 
Music  Section  (Access  and  Heritage  & 
Preservation  categories)  has  been 
changed.  This  session  will  be  held  from 
11  a.m.  to  12:30  p.m.,  rather  than  2  p.m. 
to  3:30  p.m.,  on  November  22,  2002.  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC,  20506. 

Dated:  October  22,  2002. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  02-27322  Filed  10-25-02;  8:45-am] 

BILUNG  COOE  7537-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  pvuposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  will  hold  a  meeting 
on  November  7-9,  2002,  in  Conference 
Room  T-2B3. 11545  Rockville  Pike, 
Rockville.  Maryland.  The  date  of  this 


meeting  was  previously  published  in 
the  Federal  Register  on  Monday, 
November  26,  2001  (66  FR  59034). 

Thursday,  November  7,  2002 

8:30  a.m.-8:35  a.m.:  Opening 
Statement  by  the  ACRS  Chairman—  The 
ACRS  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

8:35  a.m.-lO  a.m.:  Proposed 
Resolution  of  Generic  Safety  Issue 
(GSI)-189,  "Susceptibility  of  Ice 
Condenser  and  Mark  III  Containments 
to  Early  Failure  From  Hydrogen 
Combustion  During  a  Severe  Accident" 
(Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff  on 
the  results  of  their  additional  analyses 
and  proposed  recommendations  for 
resolving  GSI-189. 

10:15  a.m.-ll:45  a.m.:  Early  Site 
Permit  Process  (Open)— The  Conunittee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  Early  Site  Permit 
Process. 

11:45  a.m.-12:15  p.m.:  Peach  Bottom 
License  Renewal  Application  (Open) — 
Report  by  the  Subcommittee  Chairman 
regarding  the  October  30,  2002  Plant 
License  Renewal  Subconamittee  meeting 
on  the  license  renewal  application  for 
the  Peach  Bottom  Nuclear  Plant  Units  2 
and  3. 

1:15  p.m.-3:15  p.m.:  Westinghouse 
APlOOO  Design  (Open)- The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of 
Westinghouse  regarding  the  design 
features  of,  and  test  information  on.  the 
APlOOO  design.  The  NRC  staff  will 
provide  a  status  report  regarding  its 
review  schedule. 

3:30  p.m.-5  p.m.:  Risk-Informed 
Improvements  to  Standard  Technical 
Specifications  (Open)— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff  regarding  staffs  progress  on 
risk-informed  improvements  to 
Standard  Technical  Specifications  and 
related  matters. 

5:15  p.m.-6  p.m.:  Report  Regarding 
Recent  Operating  Events  (Open)— The 
Committee  will  hear  a  report  by  the 
Cognizant  ACRS  member  regarding 
recent  operating  events  of  interest. 

6  p.m.-7  p.m.:  Proposed  ACRS 
Reports  (Open)— The  Committee  will 
discuss  proposed  ACRS  reports  on 
matters  considered  diu-ing  this  meeting. 

Friday,  November  8,  2002 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 


opening  remarks  reparding  the  conduct 
of  the  meeting. 

8:35  a.m.-12  No  n:  Organizational 
and  Personnel  Maters  (Closed) — The 
Committee  will  discuss  organizational 
and  personnel  matters  as  well  as  the 
potential  improvements  to  internal 
ACRS  policies  and  procedures. 

Note:  This  session  will  be  closed  pursuant 
to  5  U.S.C.  552b(c)(2)  and  (6)  to  discuss 
organizational  and  personnel  matters  ttiat 
relate  solely  to  internal  personnel  rules  and 
practices  of  ACRS,  and  information  the 
release  of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy.) 

1  p.m. -4  p.m.:  Safeguards  and 
Security  Activities  (Closed) — (This 
session  will  be  held  in  room  T-8E8.) 
The  Committee  will  hear  a  report  by  the 
cognizant  Subcommittee  Chairman 
regarding  matters  discussed  at  the 
October  31,  2002  meeting  of  the  ACRS 
Subcommittee  on  Safeguards  and 
Security.  In  addition,  the  Committee 
will  discuss  the  content  of  a  proposed 
report  to  the  Commission  on  Safeguards 
and  Security  matters. 

Note:  This  session  will  be  ilosed  pursuant 
to  5  U.S.C.  552b(c)(l)  to  protect  national 
security  information.) 

4:15  p.m.-5  p.m.:  Future  ACRS 
Activities/Report  of  the  Planning  and 
Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
recommendations  of  the  Plaiming  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Plaiming  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  including  anticipated 
workload  and  member  assignments. 

5  p.m.-5:15  p.m.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  fur 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

5:30  p.m.-7  p.m.:  Proposed  ACRS 
Reports  (Open)— The  Committee  will 
discuss  proposed  ACRS  reports. 

Saturday,  November  9,  2002 

8:30  a.m.-lO  a.m.:  Proposed  ACRS 
Reports  (Open)— The  Committee  will 
discuss  proposed  ACRS  reports. 

10:15  a.m.-12:15  p.m.:  Annual  ACRS 
Report  on  the  NRC  Safety  Research 
Program  (Open)— The  cognizant 
Subcommittee  Chairman  will  report  on 
matters  discussed  at  the  November  6, 
2002  Safety  Research  Program 
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Subcommittee  meeting,  and  the 
Committee  will  discuss  a  draft  ACRS 
report  to  the  (Commission  on  the  NRC 
Safety  Research  Program 

12:30  p  m  -1  p  m    Miscfllanfous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  <if 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit 

Procedures  for  the  conduct  of  ami 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2002  (67  FR  B3460).  in 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  bv 
members  of  the  public,  including 
representatives  of  the  nuclear  industry- 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting.  Persons  desiring  to  rnalte  oral 
statements  should  notify  the  Associate 
Director  for  Technical  Support  named 
below  five  days  before  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made  to  allow 
necessarv  time  during  the  meeting  for 
such  statements   Cse  of  still,  motion 
picture,  and  television  cameras  during 
the  meeting  mav  be  limited  to  selected 
portions  of  the  meeting  as  dett^rmiiied 
by  the  Chairman  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
Associate  Director  prior  to  the  meeting 
In  view  of  the  possibilitv  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  ntH:essarv 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  (  heik 
with  the  Associate  Direi:tor  if  such 
rescheduling  would  result  in  major 
inconvenience 

In  accordance  with  Subsection  I()((il 
Pub,  L.  92-48 J.  1  have  determined  that 
it  IS  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  .\(]RS.  and 
information  the  release  of  whii  h  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privac  v.  ptT  fi 
U.S.C.  552b(c)(2)  and  (h),  and  to  protect 
national  security  information  per  5 
use,  552b(c)(l) 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Dr.  Sher 
Bahadur,  Associate  Director  for 
Technical  Support  (301-41S-O138), 
between  7:30  am  and  4:15  p  m  .  tT. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 


available  through  the  NRC  Public 
Document  Room  at  pdr@nrc.gov.  or  by 
calling  the  PDR  at  1-800-397-1209,  or 
from  the  F'ublicly  Available  Records 
System  (PARS)  component  of  NRC's 
do<  ument  system  (ADAMS)  which  is 
acc:essible  from  the  NRC  Web  site  at 
http://w^^■w.^^cgov/^eading-^m/ 
addtns  html  or  http://v^-ww. nrc.gov/ 
reading-rm/doc-collfctions/  (ACRS  & 
A(;NW  Mtg  schedules/agendas). 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown.  AC-RS  Audio  Visual  Technician 
(301^1,5-806H),  between  7:30  a.m.  and 
3:45  p.m.,  ET,  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videotelw:onferencing  link.  The 
.u  ailabilitv  of  videoteleconferencing 
services  is  not  guaranteed. 

[)dlf(l   ()«  tdber  d2.  2002. 
.\ndr«w  I..  Bates, 

advisory  Committee  Management  Officer. 
\¥H  Dor   ()2-271.t.5  Filed  10-25-02.  8:4,5  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena  (GSI- 
189);  Revised 

The  starting  time  for  the  ACCRS 
Subcommittee  meeting  on  Thermal- 
Hydraulic  Phenomena  (GSl-189) 
scheduled  for  November  .'5,  2002,  Room 
T-2B3,  1154.5  Ro<:kville  Pike,  Rockville. 
Maryland  has  been  changed  from  8:30 
<i  111    to  I  AO  p  m 

For  further  information  contact:  Ms 
Maggalean  W  Weston  (telephone  301- 
41.5-3151)  between  7:30  a.m.  and  5:00 
p  m   (EDT) 

I),ltfii:  Odi.htT  18.  2002 
Howard  |,  Larson. 

Aitinfi  Assdi  latf  Director  for  Technical 

Support.  m:hs/acmw. 

IKK  [)o(    02   27:t.i«l  Filed  10-25-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CrTATION  OF  PREVIOUS 

ANNOUNCEMENT:  (67  FR  64940.  October 

22, 2002] 

STATUS:  Open  meeting 

PUKCE:  450  Fifth  Street.  NW.. 

Washington,  DC 

ANNOUNCEMENT  OF  OPEN  MEETING:  Open 

meeting. 

The  Commission  will  hold  an  Open 
Meeting  on  Friday.  October  25,  2002  at 
2:30  p.m..  in  Room  1C30,  the  William  O. 
Douglas  Room,  to  consider 
appointments  to  the  Public  Company 
Accounting  Oversight  Board. 

The  Commission  (Chairman  Pitt, 
Commissioners  Glassraan,  Goldschmid. 
Atkins  and  Campos)  determined  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070, 

Dated:  October  24,  2002. 
lonathan  G.  Katz. 

Secretary-. 

|FR  Doc.  02-27483  Filed  10-24-02;  12.30 

pml 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46702;  File  No.  SR-Amex- 
2002-471 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  3  by  the 
American  Stock  Exchange  LLC 
Relating  to  Non-Member  Fees  for 
Transactions  in  Nasdaq  Securities 
Traded  on  an  Unlisted  Basis 

0(  tober  22.  2002. 

On  June  3,  2002.  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  and 
Rule  19b— 4  thereunder.-  Amex  filed 
Amendment  No.  1  on  June  11,  2002,' 


'  15l!S.C..  78s(b)(l). 
'17CFR  ;!40  19l>-» 

:* See  letter  from  William  Flnvd-jones.  As.sistant 
(ieiiera!  Coun.sel.  Amex.  In  Krftherine  England.  Esq.. 
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and  Amendment  No.  2  on  August  27, 
2002.'*  The  proposed  rule  change,  as 
amended,  was  noticed  in  the  Federal 
Register  on  September  17,  2002. ^  On 
October  3,  2002.  Amex  filed 
Amendment  No.  3  to  the  proposed  rule 
change.*^  The  Commission  is  publishing 
this  notice  to  approve  the  proposed  rule 
change,  as  amended,  and  solicit 
comments  on  Amendment  No.  3  from 
interested  persons.' 

L  Description 

The  Amex  proposes  to  adopt 
transaction  fees  for  non-member  trades 
in  The  Nasdaq  Stock  Market.  Inc. 
("Nasdaq")  securities  admitted  to 
dealings  on  an  unlisted  basis. 
Accordingly,  the  Exchange  is 
implementing  a  separate  fee  schedule 
for  transactions  in  Nasdaq  seciu-ities 
admitted  to  dealings  so  that  the  Amex 
can  be  competitive  with  other  market 
centers  that  trade  Nasdaq  securities. 
According  to  the  Exchange,  the 
proposed  fees  are  in  line  with  similar 
fees  charged  by  other  market  centers  for 
transactions  in  Nasdaq  securities. 

II.  Commission  Findings 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act » 
in  general  and  furthers  the  objectives  of 
Section  6Cb) «  in  particular  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
facilities.  The  Amex  will  assess  the 
same  fees  to  both  members  and  non- 
members  equally.  The  Commission  also 
finds  good  cause  for  approving 
proposed  Amendment  No.  3  prior  to  the 
thirtieth  day  after  the  date  for 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  3 
will  permit  the  Amex  to  begin  to  assess 


Assistant  Director.  Office  of  Market  Supervision 
('Market  Supervision").  Commission  (June  10, 
2002). 

<  See  letter  from  William  Floyd-Jones,  Assistant 
General  Counsel,  Amex,  to  Katharine  England,  Esq.. 
Assistant  Director,  Market  Supervision, 
Commission  (Aug.  26,  2002). 

'■  See  Securities  and  Exchange  Act  Release  No. 
46483  (Sept.  10,  2002),  67  FR  58658  (Sept.  17, 
2002). 

»  Amex  filed  Amendment  No.  3  to  provide  that 
the  Amex  will  begin  to  assess  the  proposed  non- 
member  transaction  fees  as  of  the  trade  date  October 
1,  2002.  See  letter  from  William  Floyd-Jones, 
Assistant  General  Counsel,  Amex.  to  Katherine 
England,  Esq.,  Assistant  Director,  Market 
Supervision,  Commission  (October  1,  2002) 
("Amendment  No.  3"). 

'  SR-Amex-2002-59  implements  these  same  fees 
for  members.  See  Securities  Exchange  Act  Release 
No.  46484  (Sept.  10,  2002),  67  FR  58659  (Sept.  17. 
2002). 

■  15  U.S.C.  78f(b). 

0  15  U.S.C.  78f(b)(4). 


the  proposed  non-member  transaction 
fees  as  of  the  trade  date  October  1.  2002. 
so  that  these  fees  will  begin  to  be 
assessed  at  the  same  time  as  the 
Exchange  begins  to  assess  its  member 
transaction  fees. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3.  including  whether  Amendment  No.  3 
of  the  proposed  rule  change  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-47  and  should  be 
submitted  by  November  18,  2002. 

rV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.i"  that  the 
proposed  rule  change  (SR-Amex-2002- 
47),  as  amended,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-27350  Filed  10-25-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46697;  File  No.  SR-CHX- 
2002-15] 

Self -Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  inc.  Relating 
to  Automatic  and  Manual  Execution 
Procedures 

October  21.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  -  thereunder, 
notice  is  hereby  given  that  on 
September  13,  2002,  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  111  below,  which  Items 
have  been  prepared  by  the  CHX.  The 
proposed  rule  change  has  been  filed  by 
the  CHX  as  a  "non-controversial"  rule 
change  under  Rule  19b-4(f)(6)  '  under 
the  Act.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX,  Rule  37  of  the  CHX  Rules  to 
clarify  the  provisions  that  govern  the 
approval  necessary  to  switch  from 
manual  to  automatic  execution  of 
orders. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized.  Proposed  deletions  are  in 
[brackets]. 

Chicago  Stock  Exchange  Rules 


Article  XX 


Guaranteed  Execution  System  and 
Midwest  Automated  Execution  System 

Rule  37 

(a)  No  change  to  text. 

(b)  No  chanee  to  text. 
(l)-(7)  No  change  in  text. 

1(8)  In  unusual  trading  situations, 
specialists  may  switch  from  automatic 
execution  to  a  manual  execution  mode 
at  their  respective  posts.  With  respect  to 
specialists  trading  Nasdaq  issues. 
"manual  execution  mode"  shall  include 
any  instance  in  which  a  specialist 


'"15  U.S.C.  78s(b)(2). 
i'17CFR200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l) 
M7CFR  240.19b-4 
M7CFR240.19b-4(f)(61 
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reduces  the  auto-execution  threshfild 
below  the  minimum  set  forth  in  Rule 
37(b)(1)  of  this  Artn:le   For  purposes  of 
this  subsection  (8).  "unusual  trailing 
situations'  for  NASDAQ/NVl  issues 
include  the  existence  of  large  order 
imbalances  and/or  significant  pru  e 
volatility.  If  a  specialist  elects  to  switc:b 
to  a  manual  execution  mode  based  on 
the  existence  of  unusual  trading 
situations,  such  specialist  (A)  must 
document  the  basis  for  elet'tion  of  a 
manual  execution  mode;  (B)  must 
disclose  to  its  customers  the  differences 
in  procedures  from  normal  market 
conditions  and  the  circumstances  under 
which  the  specialist  generally  may 
activate  these  procedures;  antl  (C)  must 
seek  relief  from  the  requirements  of 
MAX  from  two  (2)  floor  officials  or  a 
designated  member  of  the  Exchange 
staff  who  would  have  authority  to  set 
execution  prices.] 

l(9)|/fl/  No  change  to  text. 

[(10)1/9/  No  change  to  text. 

1(1  l)|//r);  No  change  to  text. 

[(12)1/ Hi  No  change  to  text. 
***** 

•   *   *  Interpretations  and  Policies: 

.01-. 03     No  change  to  text. 

04     Ability  to  Switch  MAX  to 
Manual  Execution 

Effective  April  4,  1994.  Specialists 
have  the  ability  to  switch  their  MAX 
terminals  off  automatic  execution  at 
their  respective  posts.  (This  new 
functionality  is  being  implemented  to 
allow  specialists  to  timely  switch  to  a 
manual  execution  mode  when  a  certain 
analyst/ reporter's  report  is  broadcast  on 
cable  T.V.,  if  market  conditions  in  a 
particular  stock  warrant  it  Specialists 
should  switch  to  manual  mode  only 
when  absolutely  necessary  and  are 
required  to  return  to  the  autfimatic 
execution  functionalitv  immediately 
when  the  primary  market  quotes 
accurately  reflect  market  conditions.  A 
specialist  cannot  remain  in  manual 
mode,  under  this  paragraph,  for  more 
than  five  minutes  without  se<;uring  the 
permission  of  two  (2)  floor  officials! 

Reasons  for  moving  to  manual 
execution  mode  Specialists  trading 
listed  securities  may  use  the  procedures 
described  below  to  switch  to  manual 
execution  mode  when  the  pnmar,' 
market  quotes  are  maccurate  due  to 
market  conditions  For  example,  this 
functionality-  might  be  used  if  it  became 
apparent  that  the  \'YSE  invoked  its 
unusual  market  conditions  rule 
I  pursuant  to  SEC  Rule  llAcl-H.  This 
functionality  cannot  be  used  merely 
because  of  a  volatile  market. 

Specialists  trading  \'asdaq/N\f 
securities  may  use  the  procedures 
described  below  to  switch  to  manual 


execution  mode  in  unusual  trading 
situations   With  respect  to  specialists 
trading  \dsdaq/\'M  securities,  "manual 
execution  mode"  shall  include  any 
instan(  e  in  which  a  specialist  reduces 
the  auto-exe(  ution  threshold  below  the 
minimum  set  forth  in  Rule  37lbllll  of 
this  Article.  For  purposes  of  this 
paragraph,  "unusual  trading  situations" 
include  the  existence  of  large  order 
imt>alances  and/or  significant  price 
volatility 

Procedures  for  switching  to  manual 
execution  mode  jln  all  other  instances. 
wj  When  a  specialist  believes  it  is 
necessary  to  be  in  a  manual  execution 
mode,  he  or  she  must  secure  the 
pennission  of  his/her  firm's  floor 
supervisor  (who.  under  normal 
cin:umslances  should  be  located  on  the 
trading  floor)  before  switching  to 
manual,  and  the  firm  supervisor  must 
immediately  (but  in  no  event  more  than 
three  minutes  after  switching  to  manual 
mode)  notify  and  secure  the  permission 
of  a  floor  official  to  remain  in  manual 
mode  [This  new  functionality  cannot  be 
used  merely  because  of  a  volatile 
macket.  but  shall  only  be  permitted 
when  the  primary  market  quotes  are 
inaccurate  due  to  market  conditions.  For 
example,  this  new  functionality  might 
be  used  if  it  became  apparent  that  the 
NYSE  invoked  its  "unusual  market 
conditions  nile  (pursuant  to  SEC  Rule 
llAcl-l).|  The  floor  official  must  be 
satisfied  that  the  conditions  which 
permit  putting  an  issue  on  manual  mode 
are  present  before  granting  a  specialists 
request  to  switch  to  the  manual  mode 
and  such  permission  shall  only  be  in 
effect  for  five  minutes.  A  firm's  floor 
supervisor  shall  monitor  the  c:onditions 
which  formed  the  basis  for  the  decision 
to  ensure  that  specialists  return  to  the 
auto-execution  f€»ature  when  such 
conditions  are  no  longer  present.  Both 
the  firm's  floor  supervisor  and  the 
specialist  have  the  responsibility,  and 
are  required,  to  immediately  reinstate 
MAX's  automatic  execution 
functionality  when  (the  primary  market 
(juntes  ar:curately  reflect  market 
I onditionsi  market  conditions  no  longer 
support  the  decision  to  move  to  manual 
execution  mode  If  the  specialist  and  the 
firm's  floor  supervisor  believe  it  is 
necessary  to  continue  in  manual  mode 
for  longer  than  five  minutes,  then  the 
firm  supervisor  must  again  secure  the 
permission  of  the  fioor  official  who 
granted  the  initial  permission,  and  if 
such  floor  official  is  not  available,  then 
from  another  floor  official.  Reasons  for 
going  to  manual  mode,  the  time  spent  in 
manual  mode,  the  name  of  the  firm 
supervisor  who  permitted  the  specialist 
to  switch  to  manual  mode  and  the  name 


of  the  floor  official  who  granted 
permission  to  go  to  manual  mode  must 
be  documented  and  filed  with  the 
market  regulation  department  before  the 
next  business  day's  opening. 

When  operating  in  the  manual  mode. 
Specialists  still  have  the  responsibility 
to  fill  customer  orders  according  to  CHX 
Rules— including  the  BEST  Rule.  All 
pricing  executions  will  be  reviewed  for 
accuracy.  This  capability  should  only  be 
utilized  on  an  infrequent  basis  and  only 
in  unusual  circumstances. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A.  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  October.  2001.  the  Exchange's 
Board  of  Governors  approved  changes  to 
the  procedures  that  a  specialist  must 
follow  when  switching  from  automatic 
to  manual  execution  mode,  intending 
that  the  changes  would  apply  to 
specialists  trading  both  listed  and  OTC 
securities.  Among  other  things,  these 
changes  required  the  floor  supervisor  of 
a  specialist  firm  to  approve  any  switch 
to  manual  execution  mode  before  it 
occurred  and  to  promptly  seek  floor 
official  approval  of  that  change. 
Additionally,  the  amended  language 
made  it  clear  that  the  firm's  floor 
supervisor  was  responsible  for  filing 
documentation  with  the  Market 
Regulation  Department  about  each 
change.  Finally,  the  modified  text 
confirmed  that  floor  official  permission 
to  operate  in  manual  execution  mode 
expired  after  a  limited  time  period;  after 
five  minutes,  the  specialist  f^rm  and  its 
floor  supervisor  were  again  required  to 
seek  permission  to  remain  in  manual 
execution  mode.  The  CHX  filed  this 
proposed  rule  change  with  the 
Commission  on  November  14,  2001;  the 
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Commission  approved  the  proposed 
rule  change  on  April  17,  2002.* 

Because  of  a  staff  oversight,  however, 
the  changes  made  by  the  Exchange's 
earlier  proposal  only  impacted  listed 
specialists.  This  submission  would 
extend  the  same  requirements  to 
specialists  trading  over-the-counter 
("OTC")  securities  and  consolidate  the 
rule  provisions  relating  to  this  issue  for 
easier  reference.* 

As  with  the  Exchange's  earlier  filing, 
the  Exchange  anticipates  that  these  rule 
changes  will  promote  greater 
accoimtability  and  preclude  reliance  on 
manual  execution  mode  in  a  manner 
that  is  potentially  violative  of  CHX 
rules.  They  also  will  assist  the  Market 
Regulation  Department  in  determining 
more  easily  whether  violations  of  the 
Exchange's  rules  regarding  manual 
execution  mode  have  occurred. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6{b).^  In 
particular,  the  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  section  6(b)(5)  of  the  Act '  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 


«  See  Securities  Exchange  Act  Release  No.  45770 
(April  17.  2002).  67  FR  19784  (April  23,  2002)  (SR- 
CHX-2001-26). 

5  The  proposal  deletes  language  from  the  rule  that 
allows  a  listed  specialist  to  switch  to  manual 
execution  mode  when  a  "certain  analyst/reporter's 
report  is  broadcast  on  cable  TV."  That  rule 
provision  has  become  obsolete  and  no  longer 
provides  a  reason  for  which  a  specialist  can  switch 
to  manual  execution  mode. 

Additionally,  the  Exchange  has  not  included,  in 
its  proposal,  a  requirement  that  a  specialist  firm 
that  changes  its  auto-execution  status  must  notify 
order-sending  firms  of  that  change.  The  Exchange 
reports  that  in  recent  months,  order-sending  Firms 
appear,  more  and  more,  to  base  their  order-routing 
decisions  on  the  execution  quality  statistics  of 
various  market  centers.  The  Exchange  believes  that, 
if  orders  are  given  quick  executions  af  appropriate 
prices,  order-sending  firms  may  not  be  interested  in 
whether  the  execution  was  automatically  or 
manually  given.  Nevertheless,  the  Exchange  plans 
to  continue  the  practice  of  providing  automated 
notices  to  order-sending  firms  that  request  them 
with  respect  to  trading  in  OTC  issues  and  will 
consider  whether  a  similar  practice  is  appropriate 
for  firms  that  send  orders  in  listed  securities. 

6  15U.S.C.  78flb). 
M5  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  self- 
regulatory  organization  has  given  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the 
Commission,  the  proposed  rule  change  ^ 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act^  and  Rule  19b- 
4(0(6)'°  thereimder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  Rule  19l>- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
CHX  seeks  to  have  the  proposed  rule 
change  become  operative  upon  filing  in 
order  to  more  quickly  implement  these 
procedures  and  thus  require  all  of  its 
specialists — those  trading  both  OTC  and 
listed  securities — ^to  use  identical 
procedures  when  changing  from 
automatic  execution  mode  to  manual 
execution  mode. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  designates  the  proposal  to  be 


operative  as  of  Septc    ber  13.  2002." 
Acceleration  of  the  <  ,  erative  date  of  the 
proposed  rule  change  will  allow  the 
CHX  to  quickly  harmonize  the 
procedures  the  specialist  follows  when 
switching  from  automatic  execution 
mode  to  manual  execution  mode  for 
listed  and  Nasdaq  securities. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'^ 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-15  and  should  be 
submitted  by  November  18,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-27299  Filed  10-25-02;  8:45  am] 

BILUNG  CODE  801 0-01 -P 


'As  required  under  Rule  19b-^(f)(6)(iii).  the 
Exchange  provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the  filing  date 
or  such  shorter  period  as  designated  by  the 
Commission.  See  Prefiling  Notice  of  Proposed  Rule 
Change  (SR-CHX-2002-15).  dated  May  22.  2002. 

"15  U.S.C.  78s(b)(3)(A). 

«>17CFR240.19b-4(r|(6). 


' '  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation   15 
U.S.C.  78c(f). 

12  See  Section  19(b)(3)(C)  of  the  .\c\.  15  U.S.C. 
78(b)(3)(C). 

"  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMsa  No.  34-46688;  File  No.  SR-CSE- 
2002-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange,  Inc. 
Relating  to  Changes  in  Transacti   .  • 
and  Related  Fees 

October  18.  2002 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4-  thereunder, 
notice  is  hereby  given  that  on 
September  30,  2002.  the  Cincinnati 
Stock  Exchange,  Inc  ("Exchange"  or 
"CSE")  submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CSE.  The  proposed  rule 
change  has  been  filed  by  the  CSE  under 
Rule  19b-4(f](2)'  of  the  Act  because  it 
changes  a  due,  fee,  or  other  charge  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  proposes  to  amend  the 
Exchanges  schedule  of  transaction  fees 
and  related  fees. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  additions  are  in 
italics  and  proposed  deletions  are  in 
[brackets). 


Proposed  Rule  Change 

The  Cincinnati  Stock  Exchange. 
Incorporated 

Trading  Rules 

Rule  1110     National  Securities  Trading 

System  Foes 

A.  Trading  Fees 

(a}-(d)  (No  Change  to  Text) 
(e)  1(1)  Crosses  and  Meets.  Each 
member  will  be  charged  $0  0005  per 
share  ($0.50/1000  shares),  with  a 
maximum  charge  of  $37.50  per  firm  per 
side  of  the  transaction.  No  agency, 
professional  agency  or  proprietary 
charges  are  applied. 

(2)  Tape  "C"  Transactions  Tape  "C" 
Transactions  are  defined  as  transactions 
conducted  in  Nasdaq  securities 
pursuant  to  unlisted  trading  privileges 


("Ij'TP")  Members  will  be  charged  a  per 
share  fee  for  Nasdaq  securities  based 
upon  the  following  schedule: 


Numtjer  of  shares  traded  (in 
a  single  day) 

Fee  per  share 

0-5  million            

SO  001 

5  miHion  one  +  

0000025] 

transactions  and  are  subject  to  the 
incremental  rates  as  noted  below: 

Average  daily  share'  vol-  Charge  per 

ume  j  share 


(1 1  Users  executing  crosses  and  meets 
in  Tape  A  securities  shall  be  charged 
$0  0005  per  share  per  side  for  average 
daily  volume  up  to  5  million  shares  per 
day  and  $0  000025  per  share  per  side 
for  average  daily  volume  above  5 
million  shares,  with  a  maximum  charge 
of  $37  50  per  firm  per  side  of 
transaction 

121  Users,  who  are  not  registered  as 
Qualified  or  Designated  Dealers  in  the 
securities  in  which  they  are  executing 
crosses  and  meets  in  Tape  C  securities 
(Nasdaq  NMM  and  SmallCap 
securities),  shall  pay  no  transaction 
fees 

131  Dealers  executing  crosses  in  Tape 
C  setMrities  (Tape  "C"  Transactions  are 
defined  as  transactions  conducted  in 
Nasdaq  securities  pursuant  to  unlisted 
trading  privileges)  in  which  they  are 
registered  shall  be  charged  a  per  share 
fee  as  noted  below: 


Average  daily  numt)er  of 
shares 

Fee  per  share 

Up  to  a  million  shares    

.5  million  shares  and  above 

$0  001 
0  000025 

((f)  ITS  Transactions  These 
transactions  are  charged  according  to 
the  capacity  in  which  they  are 
executed  I 

If)  ITS  Transactions.  All  ITS 
transactions,  whether  inbound  or 
outbound,  will  be  charged  $0  001  per 
share 

(g)  (No  change  to  text) 

1(h)  Preferenced  Transactions. 
Designated  dealers  that  are  preferencing 
transactions  are  charged  for  one  side  of 
their  preferenced  transactions  and  are 
subject  to  the  incremental  rates  as  noted 
below: 

Avg  daily  pnncipal  share*  Charge  per 

volume  share 


1  to  250,000  

250.001  to  500.000 
500.001  to  750,000 
750,001  to  1,250,000 
1 ,250,000  and  higher 


$0  0015 
0.0013 
0.0009 
00007 
0.0005 


•15US.C.  7as(bKi) 

M7  CFR  240  iqb-4 
M7CFR240.19b-4(f)(2). 


•Odd-Lot  Shares  Excluded] 

I  hill)  Preferenced  Transactions. 
Designated  Dealers  that  are  preferencing 
transactions  in  Tape  A  securities  are 
charged  for  one  side  of  their  preferenced 


]  to  2.50  000     

$0.0015 

250  001  to  500  000  

0.0013 

500  001  to  750  000  

00009 

750  001  to  1  250.000  

0.0007 

1.250.000  and  higher  

0.0005 

'Odd-Lot  shares  excluded 

(21  Dealers  executing  preferencing 
transactions  in  Tape  C  securities  are 
charged  for  one  side  of  their  preferenced 
transactions  and  are  subject  to  the 
following  incremental  rates: 

Average  daily  share"  vol-   |       Charge  per 
ume  I  share 

4 


I'p  to  5  million  shares  

5  million  shares  and  above 


$0,001 
0.000025 


"Odd-Lot  shares  excluded 

|(i)  Member  Gross  Fee  Discount. 
Members  will  receive  an  incremental 
discount  to  their  total  gross  fee** 
charged  in  any  given  month  as  follows: 


Gross  fees 

Percentage 

$0  00  to  $5,000  

0 

$5.00001  to  $20,000 

0 

$20,000  01  to  $50,000    

IS 

$50,000.01  to  $90,000 

ao 

$90,000.01  to  $125,000  

25 

$125.000  01  and  higher  

30 

'Excludes:  Agency  Transactions  (a). 
Crosses  &  Meets  (e).  Dealer  of  the  Day  (g)(2) 
and  Preferenced  Transaction  (h)  Fees] 

(i)  Reserved. 

(j)  Revenue  Sharing  Program.  After 
the  Exchange  earns  total  operating 
revenue  sufficient  to  offset  actual 
expenses  and  working  capital  needs,  a 
percentage  of  all  specialist  Operating 
Revenue  ("SOR")  shall  be  eligible  for 
sharing  with  Designated  Dealers.  SOR  is 
defined  as  operating  revenue,  which  is 
generated  by  specialist  firms.  SOR 
consists  of  transactions  fees,  book  fees, 
technology  fees,  and  market  data 
revenue,  which  is  attributable  to 
specialist  firm  activity.  SOR  shall  not 
include  any  investment  income  or 
regulatory  monies.  The  sharing  of  SOR 
shall  be  based  on  each  Designated 
Dealer's  pro  rata  contribution  to  SOR.  In 
no  event  shall  the  amount  or  revenue 
shared  with  Designated  Dealers  exceed 
SOR.  To  the  extent  market  data  revenue 
is  subject  to  year-end  adjustment.  SOR 
revenue  may  be  adjusted  accordingly. 

(k)  Tape  "B"  Transactions.  The  CSE 
will  not  impose  a  transaction  fee  on 
Consolidated  Tape  "B"  securities.  In 
addition.  Members  will  receive  a  50 
percent  pro  rata  transaction  credit  of  net 
Tape  "B"  revenue.  To  the  extent  market 
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data  revenue  from  Tape  "B" 
transactions  is  subject  to  year-end 
adjustment,  credits  provided  under  this 
program  may  be  adjusted  accordingly. 

[(1)  Tape  "C"  Transaction  Credit. 
Members  will  receive  a  75  percent  pro 
rata  transaction  credit  of  Tape  "C" 
revenue.] 

(1)  Reserved. 

(m)  (No  change  to  text) 

(n)  (No  change  to  text) 

(o)  Technology  Fee.  Every  member  of 
the  Exchange  shall  be  assessed  a  fee  of 
[$500.00]  $750.00  per  month  to  help 
offset  technology  expenses  incurred  by 
the  Exchange. 

(p)  (No  change  to  text) 

(a)  (No  change  to  text) 

(r)  Workstation  Fee.  Every  member 
using  the  Exchange  Workstation  shall  be 
charged  $500.00  per  device  per  month. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  proposing 
amendments  to  the  Exchange  Rules 
governing  transaction  and  related  fees. 
The  first  proposed  rule  change  amends 
subsection  (1)  to  Rule  11.10(A)(e), 
("Crosses  and  Meets").  Subsection  (1) 
currently  provides  that  members  will  be 
charged  $0.0005  per  share  per  side,  with 
a  cap  of  $37.50  per  firm  per  side  of  any 
transaction.  The  amended  rule  will 
provide  that  Users  executing  agency 
crosses  or  meets  in  Tape  A  securities 
(securities  listed  on  the  New  York  Stock 
Exchange)  shall  be  charged  $0.0005  per 
share  per  side  for  average  daily  volume 
up  to  5  million  shares  and  $0.000025 
per  share  per  side  for  average  daily 
volume  above  5  million  shares.  The  cap 
of  $75.00  per  transaction  remains. 

Subsection  (2)  of  Rule  11.10(A)(e)  is 
amended  to  change  the  current  fee 
structure  for  crosses  and  meets  in  Tape 
C  (Nasdaq  securities)  transactions. 
Currently,  subsection  (2)  provides  a  fee 


structure  of  $0,001  for  average  daily 
volume  up  to  5  million  shares  traded 
and  $0.000025  for  average  daily  volume  • 
above  5  million  shares.  Subsection  (2)  is 
amended  eliminate  the  current  fee 
schedule  and  to  charge  Users  who  are 
not  Dealers  no  transaction  fees  for 
crosses  and  meets  in  Tape  C  securities. 
The  Exchange  states  that  since  it  is 
unable  to  share  the  market  data  revenue 
generated  through  its  volume,  the 
Exchange  believes  it  is  equitable  and 
reasonable  to  reduce  other  transaction 
fees  such  as  the  fee  for  non-Dealers  to 
execute  crosses  and  meets  in  Tape  C 

SGCUXitiGS.'^ 

Subsection  (3)  of  Rule  11.10(A)(e)  is 
added  to  provide  that  Dealers  executing 
crosses  in  Tape  C  securities  are  charged 
$0,001  for  average  daily  volume  up  to  5 
million  shares  traded  and  S0.000025  for 
average  daily  volume  above  5  million 
shares.  The  Exchange  believes  that  it  is 
fair  to  continue  to  charge  Dealers  in 
Tape  C  securities  transaction  fees 
because  they  are  eligible  to  share  in  the 
market  data  revenue  generated  by  their 
trading  activity.^'  This  is  because,  under 
Rule  11.10A(jj,  Dealers  share  in 
Specialist  Operating  Revenue,  which 
includes  market  data  revenue,  after  the 
CSE  retains  sufficient  income  to  offset 
actual  expenses  and  working  capital 
needs,  f* 

Rule  11.10(A)(f)  is  being  amended  to 
reflect  changes  in  the  billing  of  ITS 
transactions.  Currently,  ITS  transactions 
are  charged  according  to  the  capacity  in 
which  they  are  executed.  The  Exchange 
is  amending  Subsection  (f)  to  provide 
that  all  ITS  transactions  will  be  billed 
$0,001  per  share. 

The  Exchange  is  also  amending  Rule 
11.10(A)(h).  "Preferenced 
Transactions,"  by  adding  subsections  to 
the  rule.  Subsection  (1)  specifies  that 
the  current  fee  schedule  for  preferenced 
transactions  set  forth  in  rule  11.10(A)(h) 
applies  to  Tape  A  securities  only. 
Subsection  (2)  is  added  to  provide  that 
preferenced  transactions  in  Tape  C 
securities  will  be  charged  $.001  for 
average  daily  volume  up  to  5  million 
shares  and  $0.000025  for  average  daily 
volume  above  5  million  shares. 

Rule  11.10(A)(i),  "Member  Gross  Fee 
Discounts,"  is  deleted  in  light  of  the 
other  fee  reductions  implemented  in 
this  filing. 

In  addition,  the  Exchange  is  amending 
Rules  11.10(A)(j)  and  (k)  by  adding  a 
provision  to  each  clarifying  that  to  the 


extent  CSE  market  data  revenue  is 
subject  to  a  year-end  adjustment, 
revenues  distributed  to  members  is 
subject  to  adjustment  accordingly.  Thi.s 
Exchange  believes  that  this  provision 
will  ensure  that  n"    .iber  receipts  of 
market  data  revp       ■  are  consistent  with 
the  year-end  tru'    up  procedures  applied 
by  the  Consoliddied  Tape  Association 
and  the  Nasdaq-UTP  Plan. 

The  Exchange  is  eliminating  Rule 
11.10(A)(1)  because  of  the  Commission's 
abrogation  of  the  Exchange's  pilot 
Nasdaq  securities  market  data  revenue 
sharing  program."  However,  the 
Exchange  is  reser  ing  Rule  11.10(A)(1) 
should  the  Exchi:age  refile  its  Nasdaq 
revenue  sharing  program.  Finally,  the 
Exchange  is  amending  Rule  11.10(A)(o) 
to  increase  the  Exchange's  technology 
fee  from  S500  per  month  to  $750  per 
month  and  is  adding  Rule  11.10(A)(r)  to 
establish  a  fee  of  $500  per  month  for 
access  to  ihe  Exchange's  workstation, 
which  was  recently  introduced  to 
members. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act "  in  general,  and  with 
section  6(b)(5)  of  the  Act'*  specifically, 
in  that  it  is  designed  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  protect 
investors  and  the  public  interest  and 
promote  just  and  equitable  principles  of 
trade.  The  Exchange  also  believes  that 
the  proposal  is  consistent  with  section 
6(b)(4)  of  the  Act '"  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues.  fees,  and  other  charges 
among  Exchange  members  by  charging 
on  a  pro  rata  basis. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 


••  Telephone  conference  call  among  Jeffen,-  T. 
Brown.  Senior  Vice  President  and  General  Coun.sel 
CSE,  Florence  Harmon,  Senior  Special  Counsel, 
Division,  Commission,  and  Timothy  Fox,  Law 
Clerk,  Division,  Commission,  October  16,  2002 

6W. 


'  See  Securities  Exchange  Act  Release  No.  46159 
duly  2.  2002).  67  FR  45775  (lulv  10.  2002)  (Order 
of  Summary  .abrogation)  The  Commission  iioles 
that  the  proposed  rule  change  will  effectively 
remove  tran.saction  fees  for  non-Dealer  members  of 
CSE.  including  ECNs.  who  execute  crosses  or  meets 
in  Tape  C  securities. 

"15  U.S.C.  78f(b). 

9  15U.S.C.  78f(b)(5). 

>»  15  U.S.C.  78flb)(4). 
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III.  Date  of  EffectiveDess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  changes  a  member  due,  fee  ur 
other  charge,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act ' '  and  subparagraph  (f)(J)  of  Rule 
19b-4'-  thereunder. 

At  any  time  within  fiO  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  \n 
submit  written  data,  views  and 
arguments  concerning  the  fon'going, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NVV. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  w  ith  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  tli.in 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  he 
available  for  inspection  and  (.ojiviiig  in 
the  (Commission's  Public  Reference 
Room.  Clopies  of  such  filing  will  also  be 
available  for  inspection  and  copving  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No. 
SR-CSE-2002-14  and  should  be 
submitted  bv  November  IH,  2002. 

Foe  the  Commission,  bv  the  Division 
of  Market  Regulation,  pursuant  tn 
delegated  authority  '■* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Dot .  02-27  too  Filed  10-25-02:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46698;  File  No.  SR-4SE- 
2002-22] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  International 
Securities  Exchange,  Inc.  Relating  to 
Pilot  Fee  Waivers 

(1(  tuber  21.  20(J2 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b— 4  thereunder.- 
notice  is  herebv  given  that  on  October 
3.  2002.  the  International  Securities 
Exchange.  Inc.  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Comnussion  ("(Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  l.SE  filed  an  amendment  to  the 
proposed  rule  change  on  October  9. 
2002  '  The  (Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  waive  the 
following  fees  through  May  31.  2003: 
firm  proprietarv  execution  fees  for 
trading  in  the  l.SE  Block  Mechanism; 
firm  proprietary  execution  fees  for  all 
tr.ides  on  options  on  the  iShares  S&P 
100  Index  Fund;  and  the  SlO  licensing 
surcharge  fee  for  all  firm  proprietary 
trades  in  opticms  on  the  iShares  S&P  100 
Index  F'und. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  c:omments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 


"  15  CSC  78s(b)(J)l.M 
'M7(:KK240  196-4(0(2) 
"15U.&jC7««0)M3|(a 


<  15  U.S.C.  78s(b)(l) 

M7(:fk  ;;4o  i')t>-^ 

'  Sff  IfttiT  troMi  Vtii  hdi'l  I   .Simon.  Siuuor  Vicp 
President  and  (.fncriil  (^ounsfl.  l.SE.  to  \an(  v 
.Sanow.  .^ssislrfiil  Dim  lor.  Division  i)l  MHrket 
KeKuladon,  StC.  ddtcii  (October  8,  2002.  and 
attarhmeni  ("AmtMidiTii'iil  No   11   In  .^^lPIulMl('lll 
No    1 .  the  ISh  proposes  to  (  orrt'i  t  the  ruU"  ti'xt  ot 
the  pruposml  riilr  <.hdn^c  to  i  larif\  that  the  pilot 
pericid  for  Ihe  fee  waivers  would  hihI  on  Mav  i\. 
2003. 


the  most  significant  aspects  of  such 
statements. 

A   Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  waive  two 
firm  proprietary  fees  for  a  pilot  period 
expiring  on  May  31.  2003.  Customer 
fees  for  these  types  of  trades  already  are 
waived  through  June  30.  2003.  The  fees 
the  ISE  proposes  to  waive  under  this 
pilot  program  are: 

•  Firm  proprietary  fees  for  all 
transactions  executed  in  the  ISE's  Block 
(Order  Mechanism.  This  is  functionality 
that  the  ISE  has  introduced  into  the 
market  place  to  effect  large  trades  of  50 
or  more  contracts.  The  ISE's  goal  is  to 
attract  firm  proprietary  traders  to  use 
this  new  type  of  functionality. 

•  Firm  proprietary  fees  and  licensing 
surcharges  for  all  transactions  in  options 
on  the  iShares  S&P  100  Index  Fund,  an 
exchange-traded  fund  based  on  the  S&P 
100  Index.  The  ISE's  intent  is  to  make 
trading  in  this  product  more  attractive, 
and  more  competitive  with  options  on 
the  S&P  100  Index. 

The  ISE  will  continue  to  charge  these 
fees  to  its  members  for  trades  by  both 
ISE  market  makers  and  market  makers 
on  other  exchanges.  However,  the  ISE 
does  not  permit  non-members  to  enter 
orders  on  the  ISE,  and  thus  does  not 
impose  these  fees  directly  on  non- 
members. 

2.  Statutory  Basis 

The  ISE  believes  that  the  basis  for  the 
proposed  rule  change  is  the  requirement 
under  section  B{b)(4)  of  the  Act  ■*  that  an 
exchange  have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


♦  15  U.S.C.  78f(b)(4). 
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m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  VNO'itten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  file  number 
SR-ISE-2002-22  and  should  be 
submitted  by  November  18,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-27301  Filed  10-25-02;  8:45  am] 
BILUNG  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46695;  File  No.  SR-NASD- 
2002-120] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Modify  Application  of 
Additional  Circuit/SDP  Charge  Under 
Rule  7010(f)  to  NASD  Members 

October  21,  2002. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  12,  2002  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"). 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Nasdaq 
has  prepared.  Nasdaq  has  designated 
this  proposal  as  one  establishing  or 
changing  a  due,  fee  or  other  charge 
imposed  by  the  self-regulatory^ 
organization  under  section 
19(b)(3)(A)(ii)  of  the  Act '  and  Rule  19b- 
4(^(2)  thereunder,^  which  renders  the 
rule  immediately  effective  upon  filing 
with  the  Commission.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  the 
conditions  under  which  members  pay 
the  Additional  Circuit/SDP  Charge 
under  NASD  Rule  7010(f). ^  As 
described  in  more  detail  in  section 
II.A.l  below,  for  members  that  require 
circuit  consolidation,  Nasdaq  proposes 
to  implement  the  Additional  Circuit/ 
SDP  Charge  on  a  rolling  basis  as  the 
circuit  consolidation  work  is  performed. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  text  is  italicized 
and  proposed  deleted  text  is  [bracketed]. 
***** 

Rule  7010.  System  Services 

(a)  "  (e)  No  change 

(f)  Nasdaq  Wo^kstationT^'  Service 

(1)  No  change. 


>17CFR200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A)(ii). 
••17CFR240.19b-4(f)(2). 

'■  Nasdaq  also  submitted  a  proposed  rule  c:hange 
to  modifv  the  conditions  under  which  non- 
members  of  the  NASD  pay  the  Additional  Circuit/ 
SDP  Charge.  See  SK-NASD-2002-121 


(2)  The  following  charges  shall  apply 
to  the  receipt  of  Level  2  or  Level  3 
Nasdaq  Service  via  equipment  and 
communications  linkages  prescribed  for 
the  Nasdaq  Workstation  II  Service: 

Service  Charge     $1 .875/month  per 
service  delivery  platform  ("SDP")  from 
December  1,  2000  through  February  28, 
2001.  $2.035/month  per  SDP  beginning 
March  1.  2001. 

Display  Charge    S525/month  per 
presentation  device  ("PD  "). 

Additional  Circuit/SDP  Charge 
$3,075  per  month  from  December  1, 
2000  through  February  28.  2001,  and 
$3,235/month  beginning  March  1, 
2001*. 

A  subscriber  that  accesses  Nasdaq 
Workstation  II  Service  via  an 
application  programming  interface 
("API")  shall  be  assessed  the  Service 
Charge  for  each  of  the  subscriber's  SDPs 
and  shall  be  assessed  the  Display  Charge 
for  each  of  the  subscriber's  API  linkages, 
including  an  NWIl  substitute  or  quote- 
update  facility.  API  subscribers  also 
shall  be  subject  to  the  Additional 
Circuit/SDP  Charge. 
(3)  No  change. 

*A  subscriber  shall  be  subject  to  the 
Additional  Circuit/SDP  Charge  when 
the  subscriber  has  not  maximized 
capacity  on  its  SDPs  by  placing  eight 
PDs  and/or  API  servers  on  an  SDP  and 
obtains  an  additional  SDP(s);  in  such 
case,  the  subscriber  shall  be  charged  the 
Additional  Circuit/SDP  Charge  (in  lieu 
of  the  service  charge)  for  each 
"underutilized"  SDP(s)  (i.e..  the 
difference  between  the  number  of  SDPs 
a  subscriber  has  and  the  number  of 
SDPs  the  subscriber  would  need  to 
support  its  PDs  and/or  API  servers, 
assuming  an  eight-to-one  ratio).  A 
subscriber  also  shall  be  subject  to  the 
Additional  Circuit/SDP  Charge  when 
the  subscriber  has  not  maximized 
capacity  on  its  Tl  circuits  by  placing 
[six]  eighteen  SDPs  on  a  Tl  circuit;  in 
such  case,  the  subscriber  shall  be 
charged  the  Additional  Circuit/SDP 
Charge  (in  lieu  of  the  service  charge)  for 
each  "underutilized"  SDP  slot  on  the 
existing  Tl  circuit(s).  Regardless  of  the 
SDP  allocation  across  Tl  circuits,  a 
subscriber  will  not  be  subject  to  the 
Additional  Circuit/SDP  Charge  if  the 
subscriber  does  ntit  exceed  the 
minimum  number  of  Tl  circuits  needed 
to  support  its  SDP,  assuming  [a  six  to 
one)  an  eighteen-to-one  ratio. 

(g)-(r)  No  change. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change  The  text  (jf  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV'  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C"  below,  of 
the  most  significant  aspects  of  such 
statements 

A.  Self-Rfgulatory-  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1   Purpose 

The  Nasdaq  Workstation  II  CNWII") 
service  allows  market  participants  to 
access  Nasdaq  and  Nasdaq  facilities 
through  Nasdaq's  Enterprise  Wide 
Network  II  CEWN  11").  To  use  the  NWII 
service,  each  subscribt^r  location  has  at 
least  one  service  delivery  platform 
("SDP")  that  connects  to  Nasdaq  by  a 
dedicated  Tl  circuit  pair  The  .SDP 
func:tions  as  the  gateway  from  the 
subscriber's  NWII  'presentation  device' 
("PD")"  or  application  programming 
interface  ('API")  server  "  to  the  EWN  II. 
Each  SDP  is  permitted  to  support  up  to 
eight  PDs  or  API  servers.  In  the  past, 
each  Tl  circuit  pair  had  been  cajjable  of 
supporting  six  SDPs  As  the  result  of 
recent  improvements  in  circuit 
efficiency,  however,  if  is  now  possible 
to  support  eighteen  SDPs  on  one  Tl 
circuit  pair.  This  marked  increase  in 
circuit  capacity  provides  Nasdaq  and  its 
market  participants  with  an  opportunity 
to  enhance  the  efficiency  of  the  NWII 
service  by  reducing  the  number  of 
circuits  required  to  provide  a  given  level 
of  service. 

Under  Nasdaq's  current  pricing 
structure  for  NVVII,  a  subscriber 
generally  pays  $2,035  per  SDP  month, 
but  is  assessed  an  "Additional  Circuit/ 
SDP  Charge  "  of  $3,235  per  month  for 
unutilized  SDP  slots  if  it  uses  Tl 
circuits  inefficiently."  A  subscribt?r  does 


''A  PD  IS  an  NVVII  workstation  provided  by 
Nasdaq  that  resides  on  the  desktop  of  the  end  user 

'  An  .\PI  allows  a  firm  to  obtain  NWIl  ser\u  e 
using  the  firm  s  own  workstation  if  g  .  i  personal 
( omputer).  server,  and  software  systems  to  au.ess. 
display,  interface  with,  and  operate  the  NWII 
service 

"The  .Additional  Circuit/SDP  (iharjje  is  also 
assessed,  in  lieu  of  the  $2,035  per  SDP  per  month 
.Service  (Charge,  if  a  subscriber  exceetis  the 
minimum  number  of  SDPs  needed  to  support  its 
PDs  and/or  ,\P\  servers  (assuming  an  ei>{htto-one 
ratio)  This  aspect  of  the  fee  is  not  being  changetl 


not  pay  the  Additional  Circuit/SDP 
Charge,  however,  if  the  subscriber  does 
not  exceed  the  minimum  number  of  Tl 
circuits  needed  to  support  its  SDPs. 
assuming  a  six-to-one  ratio  This  pricing 
structure  encourages  subscribers  to 
maximize  circuit  capacity  and  is  aimed 
at  preventing  the  premature  exhaustion 
of  EWN  Us  capacity  to  support 
additional  circuits.  This  in  turn  helps  to 
ensure  that  the  capacity  of  the  EWN  II 
can  keep  pace  with  the  growth  of 
trading  volumes.  In  order  to  reflect  the 
realities  of  ttH:hnological  change  and  to 
encourage  firms  to  take  full  advantage  of 
the  resulting  efficiencies.  Nasdaq  is 
modifying  the  requirement  for  full 
utilization  of  circuits  from  six  SDPs  per 
Tl  circuit  to  eighteen.  As  is  currently 
the  case,  subscribers  would  not  pay  an 
.Xdditional  Circuit/SDP  Charge  for 
unused  slots  as  long  as  the  subscriber 
does  not  exceed  the  minimum  number 
of  Tl  i:ircuits  needed  to  support  its 
SDPs  (based  on  an  eighteen-to-one 
ratio). 

Nasdaq  believes  that  the  increased 
efficiencv  of  Tl  circuits  will  allow 
Nasdaq  and  subscribers  to  discontinue 
the  use  of  many  Tl  circuit  pairs,  and 
that  this  will,  in  turn,  t^xpand  the 
available  capacity  of  EWN  II.  thereby 
enhancing  its  ability  to  keep  pace  with 
future  growth  in  trading  volumes.  In 
anticipation  of  this  capacity  expansion, 
during  the  past  three  months  Nasdaq 
has  tripled  the  EWN  I]  bandwidth,  from 
256kb  to  768kb.  without  increasing 
costs  to  subscribers  Moreover,  since 
subscribers  will  be  able  to  use  a  Tl 
circuit  pair  tfi  support  more  SDPs  than 
has  previously  been  the  case,  a 
subscriber  can  now  expand  its  own 
capability  as  its  needs  grow  without 
incurring  the  costs  and  delays 
associated  with  installation  of  an 
additional  circuit  pair. 

In  order  to  allow  subscribers  with 
redundant  circuits  to  take  advantage  of 
these  added  efficiencies,  it  will  be 
necessar>'  for  Nasdaq  to  perform 
upgrades  on  subscribers'  existing 
circuits,  a  process  that  can  only  be 
completed  on  a  circuit-by-circuit  basis. 
Accordingly,  Nasdaq  would  implement 
the  proposed  Additional  Circuit/SDP 
Charge  on  a  rolling  basis,  as  subscribers 
with  redundant  circuits  are  provided 
with  the  opportunity  to  have  the  circuit 
consolidation  work  performed. 
Subscribers  would  receive  notice  of  the 
opportunity  to  eliminate  unneeded 
circuits  through  direct  personal  contact 
from  Nasdaq  technical  personnel.  Until 
a  subscriber's  circuits  have  been 
upgraded,  the  subscriber  would  be 
charged  the  Additional  Circuit/SDP 
Charge  on  the  basis  of  a  six-to-one  ratio. 
Following  the  completion  of  the 


upgrade  of  a  given  subscriber,  the 
eighteen-to-one  ratio  would  apply. 
Similarly,  if  a  subscriber  chooses  not  to 
complete  the  upgrade,  the  subscriber 
would  be  charged  according  to  the 
eighteen-to-one  ratio,  starting  with  the 
calendar  month  following  its  decision 
not  to  upgrade.  Finally,  for  subscribers 
that  do  not  require  circuit  consolidation, 
the  eighteen-to-one  ratio  would  apply 
immediately.  Thus,  if  a  subscriber  that 
is  utilizing  circuits  efficiently  adds  a 
new  circuit  before  fully  utilizing  the 
capacity  of  existing  circuit(s),  it  would 
be  assessed  the  Additional  Circuit/SDP 
Charge. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,** 
including  Section  15A(b)(5)  of  the  Act,'" 
which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  ancl  other  persons  using  any 
fac:ility  or  system  which  the  NASD 
operates  or  controls.  As  is  currently  the 
case,  the  Additional  Circuit/SDP  Charge 
would  be  imposed  upon  subscribers  that 
make  inefficient  use  of  Tl  circuits  and 
SDPs.  The  proposed  rule  change  would 
not  result  in  any  change  in  the  fees  paid 
by  subscribers  that  take  advantage  of  the 
opportunity  to  eliminate  underutilized 
Tl  circuits.  Moreover,  Nasdaq  believes 
that,  by  encouraging  subscribers  to 
maximize  circuit  capacity,  the  proposed 
rule  change  will  help  to  ensure  that  the 
EWN  II  can  keep  pace  with  future 
growth  of  trading  volumes. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  neither  solicited  nor  received 
written  comments  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act ' '  and  Rule 


"15  II.S.C  780-3 

'"15  U.S.C.  78o-3(b)(5). 

"15U.S.C  78s(b)(3)(A)(ii). 
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19b-4(f)(2)  thereunder"  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge.  At  any  time  within  60 
days  after  the  filing  of  this  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  the  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-120  and  should  be 
submitted  by  November  18,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-27351  Filed  10-25-02;  8:45  am] 

BILUNG  CODE  W10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46696;  RIe  No.  SR-i4ASD- 
2002-121] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  National  Association  of  Securities 
Dealers,  Inc.  To  Modify  Application  of 
Addttlonal  CIrcult/SDP  Ciuirge  Under 
Rule  7010(f)  to  Non-NASD  Memtiers 

October  21,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act") '  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  12,  2002  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"). 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Nasdaq 
has  prepared.  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change 
from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  the 
conditions  under  which  subscribers 
who  are  not  members  of  the  NASD  pay 
the  Additional  Circuit/SDP  Charge 
under  NASD  Rule  7010(f). ^  For  non- 
member  subscribers  that  require  circuit 
consolidation,  Nasdaq  proposes  to 
implement  the  Additional  Circuit/SDP 
Charge  on  a  rolling  basis  as  the  circuit 
consolidation  work  is  performed. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  text  is  italicized 
and  proposed  deleted  text  is  [bracketed]. 
***** 

Rule  7010.  System  Services 

(a) — (e)  No  change, 
(f)  Nasdaq  Workstation^M  Service 

(1)  No  change. 

(2)  The  following  charges  shall  apply 
to  the  receipt  of  Level  2  or  Level  3 
Nasdaq  Service  via  equipment  and 
communications  linkages  prescribed  for 
the  Nasdaq  Workstation  II  Service: 

Service  Charge:  $l,875/month  per 
service  delivery  platform  ("SDP")  from 
December  1,  2000  through  February  28, 
2001  $2,035/month  per  SDP  beginning 
March  1,  2001. 

Display  Charge:  $525/month  per 
presentation  device  ("PD"). 

Additional  Circuit/SDP  Charge: 
$3,075  per  month  from  December  1, 
2000  through  February  28,  2001,  and 
$3,235/month  beginning  March  1, 

2001*. 

A  subscriber  that  accesses  Nasdaq 
Workstation  II  Service  via  an 
application  programming  interface 
("API")  shall  be  assessed  the  Service 
Charge  for  each  of  the  subscriber's  SDPs 
and  shall  be  assessed  the  Display  Charge 
for  each  of  the  subscriber's  API  linkages, 
including  an  NWII  substitute  or  quote- 


"  17  CFR  240.19b-4(f)(2). 
"  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-^. 

^  Nasdaq  also  submitted  a  proposed  rule  change 
to  modify  the  conditions  under  which  members  pay 
the  Additional  Circuit/SDP  Charge.  See  SR-NASD- 
2002-120. 


update  facility.  API  subscribers  also 
shedl  be  subject  to  the  Additional  Circuit 
/SDP  Charge. 

(3)  No  change. 

*A  subscriber  shall  be  subject  to  the 
Additional  Circuit/SDP  Charge  when 
the  subscriber  has  not  maximized 
capacity  on  its  SDPs  by  placing  eight 
PDs  and/or  API  servers  on  an  SDP  and 
obtains  an  additional  SDP(s);  in  such 
case,  the  subscriber  shall  be  charged  the 
Additional  Circuit/SDP  Charge  (in  lieu 
of  the  service  charge)  for  each 
"underutilized"  SDP(s)  [i.e..  the 
difference  between  the  number  of  SDPs 
a  subscriber  has  and  the  number  of 
SDPs  the  subscriber  would  need  to 
support  its  PDs  and/or  API  servers, 
assuming  an  eight-to-one  ratio).  A 
subscriber  also  shall  be  subject  to  the 
Additional  Circuit/SDP  Charge  when 
the  subscriber  has  not  maximized 
capacity  on  its  Tl  circuits  by  placing 
[six]  eighteen  SDPs  on  a  Tl  circuit;  in 
such  case,  the  subscriber  shall  be 
charged  the  Additional  Circuit/SDP 
Charge  (in  lieu  of  the  service  charge)  for 
each  "underutilized"  SDP  slot  on  the 
existing  Tl  circuit(s).  Regardless  of  the 
SDP  allocation  across  Tl  circuits,  a 
subscriber  will  not  be  subject  to  the 
Additional  Circuit/SDP  Charge  if  the 
subscriber  does  not  exceed  the 
minimum  number  of  Tl  circuits  needed 
to  support  its  SDP.  assuming  [a  six  to 
one]  an  eighteen-to-one  ratio. 

(g)-(r)  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Nasdaq  Workstation  II  ("NWII") 
service  allows  market  participants  to 
access  Nasdaq  and  Nasdaq  facilities 
through  Nasdaq's  Enterprise  Wide 
Network  II  ("EWN  11").  To  use  the  NWU 
service,  each  subscriber  location  has  at 
least  one  service  delivery  platform 
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("SDP'  1  that  connects  to  Ndxi.Ki  hy  a 
dedicated  Tl  cirruit  pair  Thf  S[")P 
functions  as  flu'  lJl^t^■\vav■  trmii  the 
subsiriber'>  WVII  '■pr>'seMt.itii)n  device" 
("PD")^  or  application  programnunt; 
interface  ('API")  server  '  to  the  KVVN  II. 
Each  SDP  IS  permitted  to  support  up  to 
eiuht  PDs  or  API  servers   In  the  past, 
each  Tl  circuit  pair  had  been  t:apabie  of 
supporting  six  SDPs.  As  the  result  of 
recent  improvements  in  circuit 
officienc  yrliii\\e\f' r.  it  is  now  possible 
to  support  eighteen  ,SDPs  on  one  Tl 
circuit  pair.  This  marked  increase  in 
circuit  capacitv  provides  Nasdai]  and  its 
market  parti(  ipants  with  an  opportunitv 
to  enhanc  e  the  cffic  ieiu:v  of  the  NVVli 
service  b\  reducing  the  number  of 
circuits  required  to  provide  a  given  !e\el 
of  service 

I'nder  N'asdaci's  current  pru  ing 
structure  for  N'WIi.  a  subscribfr 
generally  pays  S2,035  per  .SDP  iiiniitti. 
but  is  assessed  an  "Additional  (!iri  uit; 
SDP  Charge"  of, S3. 235  per  month  fur 
unutilized  SDP  slots  if  it  uses  Tl 
circuits  inefficientlv.''  A  subscriber  does 
not  pav  the  Additional  Circ  uit.'SDP 
Charge,  however,  if  the  subscriber  does 
not  exceed  the  minimuin  niiinbiT  of  Tl 
circuits  needed  tn  sii[)f)iirt  its  .sDPs. 
assuming  a  six-to-nne  ratio  Thi>  priciiiL; 
structure  encourages  subscribers  U> 
maximize  circuit  (  ap,i(  it\  and  is  ,iini''d 
at  preventing  the  prematiir''  •'xh.iiisiKni 
of  E\V\  II's  capacitv  tn  suppnit 
additional  circuits.  This  in  turn  help>  tn 
ensurt'  that  the  capacity  of  the  K\V.\  11 
can  kt'ep  pace  with  the  growtfi  of 
tradiiiL;  xnkimf's  In  order  to  reflect  the 
realitifs  I  if  technological  change  and  to 
en(.ourage  firms  to  take  full  advantage  of 
the  rfjsulting  efficieiu  les.  Nasdaq  is 
modifying  the  requirement  for  full 
utilization  of  Tl  circuits  from  six  SDPs 
[)t'r  Tl  (  ircuit  to  eighteen.  As  is 
currf'ntK  the  case,  subscribers  would 
not  [)av  an  Additional  Circuit/SDP 
('harge  for  unused  slots  as  long  as  the 
subscriber  does  not  exceed  the 
minimum  number  of  Tl  circuits  needt.'d 
to  support  its  .SDPs  (based  on  an 
eighteen-to-one  ratio) 

Nasdaq  believes  that  the  iiu  ri'ast'd 
efficiency  of  Tl  circuits  will  .illnw 
Nasdaq  and  subscribers  to  disi  (Hilinue 
the  use  of  many  Tl  circuit  pairs  and  that 


'  \  \'U  15  till  NWll  workstation  providnd  by 
Nas<lac)  ttial  rpsides  on  thf^  desktop  of  tli«  end  iissr 

"'  An  .\P!  allows  a  firm  to  obtain  NWII  service 
usin^  the  firm's  own  workstation  {e  f;..  a  personal 
(  omputer).  ser%er.  and  software  systems  to  access. 
rlisplay.  interface  with,  and  operate  the  NWII 
service. 

*The  Additional  Circuit/SDP  (Iharge  is  also 
assessed,  in  lieu  of  the  .S2.03.S  per  SDP  per  month 
Service  Charge,  if  a  subst.riber  exceeds  the 
minimum  number  of  SDPs  needed  to  support  its 
PDs  and/or  .API  servers  (assuming  an  eight-lo-one 
rnlio)   This  Fispp<  t  of  the  fee  is  not  being  changed 


this  will,  in  turn,  expand  the  available 
(  apac:itv  nf  EWN  11.  thereby  enhancing 
its  abilit\  to  keep  pace  with  future 
growth  in  trading  volumes.  In 
anticipation  of  this  capacity  expansion, 
during  the  past  three  months  Nasdaq 
has  tripled  the  EWN  il  bandwidth,  from 
25hkb  to  7(iHkb.  without  inc:reasing 
costs  to  subscribers.  Moreover,  since 
subscribers  will  be  able  to  use  a  Tl 
cirf:uit  p.nr  to  support  more  ,SDPs  than 
has  pre\  louslv  lieen  the  case,  a 
subscriber  can  now  expand  its  own 
c  apabilitv  as  its  needs  grow  without 
tiK  iirring  the  costs  and  delavs 
.issoci.ited  with  installation  of  an 
.idditional  (ircuit  pair 

In  order  to  allow  subscribers  with 
redundant  i  ircuits  to  take  advantage  of 
tlu'se  ,id(li"d  efficiencies,  it  will  be 
iiei  essar\  for  Nasdaq  to  perform 
upgradi's  on  subscribers'  existing 
I  irniits,  a  process  that  can  only  be 
completed  on  a  cir(  uit-b\-i;ircuit  basis. 
Ac(  ordiiigly  .  .Nasdaq  wouKI  implement 
the  proposed  Additional  (^ircuit/.SDP 
(Change  on  a  rolling  basis,  as  it  provides 
subscribers  with  rtHlundant  circuits  the 
op[)ortiiiiit\  to  ha\e  the  c:irciiit 
i:onsolid.itinn  work  performed. 
.Subscribers  would  receive  notiie  of  the 
iipportuiiit\  tn  elimin.ite  unneeded 
I  in  lilts  through  direct  personal  (  ontact 
trniii  Nasdai]  t>'(  luiical  personnel    Intil 
a  sul)s(  riher  s  i  in  nils  ha\e  been 
ii()i.;r.ided.  the  subscriber  would  be 
1  barged  the  Adilitional  farcuit/SDP 
Charge  on  thi'  basis  of  ,i  six-to-one  ratio. 
Following  the  i ompletion  of  the 
u(igrade  of  .i  given  subs(  riber.  the 
eighteeiito-one  ratio  would  applv 
Simil.irK    if  a  subscriber  chooses  not  to 
ctimplete  the  u[)grade.  the  subscriber 
wiiiilij  be  (barged  according  to  the 
.'i^titeen-to-one  ratio,  starting  with  the 
<  ajeiidar  miiiith  following  its  dt-cisioii 
lint  tn  u()grade  Finalh.  for  subscribers 
tliat  do  not  rciiuire  (  ir(  uit  consolidation, 
the  eighte»Mi-to-one  ratio  would  a()pl\' 
oni  e  the  proposed  rule  change  becomes 
effe(  ti\'e  Thus,  if  a  subscriber  that  is 
iilili/.iiig  circuits  efficiently  adds  a  new 
1  ir(  ml  liefore  fiilU  utilizing  the  capacity 
nf  existing  (  ir(  uit(s).  it  would  be 
.issessed  the  .Xdditioiial  Circuit/SDP 
( .harge 

2.  Statutorv  B  isis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 

[)rovisions  of  section  l.SA  of  the  Act," 
including  section  l.'i.MbK.S)  of  the  Act." 
which  requires  that  the  rules  of  the 
N.-XSI)  providt?  for  the  equitable 
.illnt  ,ition  of  reasonable  dues,  fees  and 
othi'r  charges  among  members  and 


'  1.S  I  ..St..  780-3. 
"15  ll.S.C.  7«o-3(b|(5). 


issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  As  is  currently  the 
case,  the  Additional  Circuit/SDP  Charge 
would  be  imposed  upon  subscribers  that 
make  inefficient  use  of  Tl  circuits  and 
SDPs.  The  proposed  rule  change  would 
not  result  in  any  change  in  the  fees  paid 
by  sub.scribers  that  take  advantage  of  the 
opportunity  to  eliminate  underutilized 
Tl  circuits.  Moreover.  Nasdaq  believes 
that,  by  encouraging  subscribers  to 
maximize  circuit  capacity,  the  proposed 
rule  change  will  help  to  ensure  that  the 
EVVN  II  can  keep  pace  with  future 
growth  of  trading  volumes. 

B  Splf-Rpgulaton'  Organization's 
Statemf'nt  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Fpgul(itor\-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Nasdaq  iKMther  solicited  nor  received 
written  comments  with  respect  to  the 
[iroposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  3.T  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  ma\'  d('signate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  t(j  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
lii)  as  to  which  NASD  consents,  the 
("ommission  will: 

(.•\)  By  i^irder  appnnc  the  proposed 
rule  change. or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
.Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N\V.. 
Washington,  DC  20549-0(509.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-121  and  should  be 
submitted  by  November  18,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  (delegated 
authority. 3 

Margaret  H.  McFarland, 
Deputy  Secretary: 
[FR  Doc.  02-273.52  Filed  10-25-02:  8:45  am] 

BILUNG  CODE  8010-01-l> 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  4^3455] 
State  of  California 

Los  Angeles  County  and  the 
contiguous  counties  of  Kern,  Orange, 
San  Bernardino  and  Ventura  in  the  State 
of  California  constitute  a  disaster  area  as 
a  result  of  a  wildfire  that  began  on 
September  1,  2002  in  a  portion  of  the 
San  Gabriel  Canyon  in  the  Angeles 
National  Forest.  The  wildfire,  known  as 
the  "Curve  Fire",  consumed  20,857 
acres  and  destroyed  homes  and  personal 
property.  The  wildfire  was  fully 
contained  on  September  12,  2002. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
December  23,  2002,  and  for  economic 
injury  until  the  close  of  business  on  July 
22,  2003,  at  the  address  listed  below  or 
other  locally  announced  locations: 

U.S.  Small  Business  Administration,  Disaster 
Area  4  Office,  P.O.  Box  13795.  Sacramento. 
CA  95853^795. 

The  interest  rates  are: 


Percent 


Percent 


For  Economic  Injury: 

Businesses  and  Small  Agricultural  \ 
Cooperatives  Without  Credit  ' 
Available  Elsewhere 3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  345505  and  for 
economic  damage  is  9R9900. 
(Catalog  of  Federal  Domestic  Assistance 

Program  Nos.  59002  and  59008) 

Dated:  October  22.  2002. 
Hector  V,  Barreto. 

Administrator. 

IFRDoc.  02-27355  Filed  10-2,5-02:  8:45  am] 

BILLING  CODE  8025-01 -P 


The  number  assigned  to  this  disaster 
for  physical  damage  is  345605  and  for 
economic  damage  is  9S0100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dat(;d:  October  22.  20U2 
Hector  V.  Barreto, 
Administnilor. 

|FK  Doc.  02-27356  Filed  10-2,5-02;  8:45  am) 
BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3456] 

State  of  California 

Los  Angeles  County  and  the 
contiguous  counties  of  Kern,  Orange, 
San  Bernardino  and  Ventura  in  the  State 
of  California  constitute  a  disaster  area  as 
a  result  of  a  wildfire  that  began  on 
September  22,  2002  in  a  portion  of  the 
San  Dimas  Canyon  in  the  Angeles 
National  Forest.  The  wildfire,  known  as 
the  "Williams  Fire",  consumed  38,094 
acres  and  destroyed  homes  and  personal 
property.  The  wildfire  was  fully 
contained  on  October  1,  2002. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
December  23,  2002,  and  for  economic 
injurv  until  the  close  of  business  on  July 
22,  2003,  at  the  address  listed  below  or 
other  locally  announced  locations: 

I'.S.  Small  Business  .administration.  Disaster 
Area  4  Office,  P.O.  Box  13795.  Sacramento. 
CA  95853-^795. 

The  interest  rates  are: 


Percent 


For  Physical  Damage: 

Homeowners  With  Credit  Available  I 
Elsewhere  6.625 

Homeowners  Without  Credit  Avail- 
able Elsewhere  3.312 

Businesses  With  Credit  Available  ! 
-Elsewhere  7.000 

Businesses  and  Non-Profit  Organi- 
zations Without  Credit  Available  j 
elsewhere:  3.500 

Others  (Including  Non-Profit  Orga- 
nizations) With  Credit  Available 
Elsewhere  6.375 


For  Physical  Damage; 

Homeowners  With  Credit  Available 
Elsewhere 

Homeowners  Without  Credit  Avail- 
able Elsewhere  

Businesses  With  Credit  Available 
Elsewhere  

Businesses  and  Non-Profit  Organi- 
zations Without  Credit  Available 
Elsewtiere  

Others  (Including  Non-Profit  Orga- 
nizations) With  Credit  Available 
Elsewhere  

For  Economic  Injury; 

Businesses  and  Small  Agricultural 
Cooperatives  Without  Credit 
Available  Elsewhere 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3452.  Amdt.  #2] 

State  of  Louisiana 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  October  17. 
2002.  the  above  numbered  declaration  is 
herebv  amended  to  include  Allen.  East 
Baton  Rouge.  East  Feliciana.  Pointe 
Coupee,  Rapides,  St.  Helena. 
Washington  and  West  Baton  Rouge 
Parishes  in  the  State  of  Louisiana  as 
disaster  areas  due  to  damages  caused  by 
Hurricane  Lili  beginning  on  October  1, 
2002,  and  continuing  through  ()( tober 
16,  2002. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  Grant  and  Natchitoches 
Parishes  in  Louisiana:  and  Marion. 
Walthall  and  Wilkinson  Counties  in 
Mississippi  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  A\\  other  counties 
contiguous  to  the  above  named  primary 
county  have  been  previously  declared. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
applications  for  physical  damage  is 
December  2,  2002,  and  for  economic 
injurv  the  deadline  is  July  3,  2003. 

(Catalog  ot  Fedt^ral  Uomestii  Assistance 
Program  .Nos.  59002  and  59008) 

Dated:  October  21.  2002 
Herbert  L.  Mitchell, 
Associate  Adiuinistmlor  lor  nisaster 
Assistcinci'. 

|KR  Do(..  02-27358  Filed  10-25-02:  8:45  am] 
BILUNG  CODE  8025-01 -P 


6.625 

3.312 
7.000 


3500 


»17CFR2O0.3O-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3454] 

State  of  South  Carolina 

Clarendon  and  Georgetown  Counties 
and  the  contiguous  counties  of  Berkeley. 
Calhoun.  Charleston,  Florence,  Horry. 
6.375     Marion,  Orangeburg,  Sumter  and 
Williamsburg  in  the  State  of  South 
Carolina  constitute  a  disaster  area  due  to 
damages  caused  by  flooding  and 
tornadoes  from  Tropical  Storm  Kyle  on 


3.500 
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October  11.  2002.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  December  20,  2002,  and  for 
economic  injurv'  until  the  close  of 
business  on  Julv  21.  2003.  at  the  address 
listed  below  or  other  locally  announced 
locations: 

U.S.  Small  Business  Administralinn.  Uisaster 
Area  2  Office.  C3ne  Baltimoru  PIdco.  Suitu 
300.  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 


For  Physical  Damage 

Homeowners  with  credit  avail-  ' 
able  elsewhere  6  625 

Homeowners  without  credit 
available  elsewhere  3  312 

Businesses  with  credit  avail- 
able elsewhere  7  000 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewhere  3  500 

Others  (including  non-profit  or- 
ganizations)      with       credit 

available  elsewhere    i        6  375 

For  Economic  Injury  | 

Businesses  and  small  agncui 
tural     cooperatives     without 
credit  available  elsewhere    .  3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  345406  and  for 
economic  damage  is  9R9800. 

(Catalog  of  Federal  Doniestii.  Assistance 
Program  Nos.  50002  and  50008) 

Datpd:  Of  tnber  21,  2002 
Hector  V.  Barreto. 

Administrator. 

IFK  D.M    [r2-27^-■,-  Fil.-d  10-25-02:  8.45  ami 

BILUNG  CODE  8025-^1 -P 


DEPARTMENT  OF  STATE 
[Public  Notice  4168] 

Determination  Pursuant  to  Section  1(b) 
of  Executive  Order  13224  Relating  to 
the  Tunisian  Combat  Group  (JCT) 

Acting  under  the  authority  of  sec:tion 
1(b)  of  Executive  Order  13224  of 
September  23,  2001,  and  in  consultation 
with  the  Secretary  of  the  Treasury  and 
the  Attorney  General,  I  hereby 
determine  that  the  Tunisian  Combat 
Group  (JCT)  has  committed,  or  poses  a 
significant  risk  of  committing,  at.ts  of 
terrorism  that  threaten  the  security  of 
U.S.  nationals  or  the  national  security, 
foreign  policy,  or  economy  of  the  United 
States 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 


States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  be<;ause  of  the  ability  to 
transfer  funds  instantaneously,"  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States  be<:ause  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register 

l),il.Mi    ()(  tufjer  7,  2002. 
Colin  L.  Powell, 

Secretary  of  State,  Department  of  State. 
IFK  D<)(    02-273.54  Filed  10-25-02:  8:45  am] 

BILLING  COOC  4710-10-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  October  7,  Through 
October  18,  2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  I'.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  applic:ati()n 

Applications  filed  during  week 
ending:  October  11.  2002. 

Dockft  S'umhfr  OST-2002-13557. 

Dati'  Filed:  October  9.  2002. 

Piirties  Members  of  the  International 
Air  Transport  Association. 

Subject:  FTC  CCJMP  0971  dated  11 
October  2002.  Mail  Vote  243— 
Resolution  004a  Restriction  of 
Applicability  (Amending)  rl.  Intended 
effective  date:  21  October  2002. 

Docket  Number:  OST-2002-13560. 

Date  Filed:  October  9,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CTC:  COMP  0425  dated  1 1 
October  2002.  Mail  Vote  244— 
Resolution  004a.  Restriction  of 
Applicability  of  Resolutions 
(Amending)  rl.  Intended  effective  date: 
21  October  2002. 

Docket  Number  OST-2002-13563. 

Date  Filed:  October  9,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  ME-TC3  0154  dated  8 
October  2002.  TC23/TC123  Middle 
East-TC3  (except  South  East  Asia). 
Expedited  Resolution  002p.  Intended 
effective  date:  15  November  2002. 

Docket  Number:  OST-2002-13565. 

Date  Filed:  October  9,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 


Subject:  PTC23  EUR-IK  0086  dated  8 
October  2002.  TC23/TC123  Europe- 
Japan/Korea  Expedited  Resolution 
002an.  PTC23  EUR-JK  0087  dated  8 
October  2002.  TC23/TC123  Europe- 
lapan/Korea  Expedited  Resolution 
002ao.  Intended  effective  date:  15 
November  2002/1  January  2003. 

Docket  Number:  OST-2002-13579. 

Date  Filed:  October  9.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PAC/Reso/417  dated  August 
5.  2002.  Finally  Adopted  Resolutions  R- 

I  to  R-12.  Minutes— PAC/Meet/1 75 
dated  August  5,  2002.  Intended  effective 
date:  [anuary  1,  2003. 

Applications  filed  during  week 
ending:  October  18.  2002. 

Docket  Number:  OST-2002-13606. 

Date  Filed:  October  16.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  AFR-TC3  0178  dated 

I I  October  2002.  TC23  Africa-South 
Asian  Subcontinent.  Expedited 
Resolutions  002e.  15v  rl— r2.  PTC2 
AFR-TC3  0179  dated  11  October  2002, 
TC23  Africa-South  West  Pacific. 
Expedited  Resolutions  002n.  15v-r3 — 
r4.  Intended  effective  date:  15  November 
2002 

Dorothy  Y.  Beard, 

Ffdt'nil  Hfgislfr  Unison. 

!FK  D(((    ()2-273H(i  Filed  10-25-02:  H:45  anil 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (formerly  subpart  Q) 
During  the  Week  Ending  October  18, 
2002 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  B  (formerly 
subpart  Q)  of  the  Department  of 
Transportation's  Procedural  Regulations 
(See  14  CFR  301.201  et  seq.].  The  due 
date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope  are  set  forth  below  for  each 
application.  Following  the  answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1 999-63 19. 

Date  Filed:  October  16.  2002. 
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Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  6.  2002. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
section  41102  and  subpart  B,  requesting 
to  amend  its  experimental  certificate  of 
public  convenience  and  necessity  for 
Route  564  (U.S.-Mexico)  to  incorporate 
authority  for  service  between  Memphis 
and  Mexico  City,  Memphis  and  Puerto 
Vallarta,  and  Detroit  and  Cozumel. 
Northwest  also  requests  that  the 
Department  integrate  this  authority  with 
all  of  Northwest's  existing  certificate 
and  exemption  authority  to  the  extent 
consistent  with  U.S.  bilateral 
agreements  and  DOT  policy. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

|FR  Doc.  02-27385  Filed  10-25-02;  8:45  am] 

BILUNG  CODE  4910-62-iP 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2002-12690] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget:  (OMB):  2115-0139,  2115-0035, 
21 1 5-0598, 21 1 5-0556,  and  21 1 5-01 1 1 

agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  annoimces  that 
the  Coast  Guard  has  forwarded  the  five 
Information  Collection  Reports  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
Our  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 
and  conunent  by  OIRA  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  November  27,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2002-12690] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

{l)(a)  By  mail  to  the  Docket 
Management  FaciUty,  U.S.  Department 
of  Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  (b)  By  mail  to  OIRA,  725 
17th  Street  NW.,  Washington,  DC  20503 
to  the  attention  of  the  Desk  Officer  for 
the  Coast  Guard.  Caution:  Because  of 
recent  delays  in  the  delivery  of  mail, 


your  comments  may  reach  the  Facility 
more  quickly  if  you  choose  one  of  the 
other  means  described  below. 

(2){a)  By  delivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
366-9329.  (b)  By  delivery  to  OIRA.  at 
the  address  given  in  paragraph  (l)(b) 
above,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Docket 
Management  Facility  at  (202)  493-2251 
and  (b)  OIRA  at  202-395-5806,  or  e- 
mail  to  OIRA  at 

oira_docket@om  fa .  eop  .go  v  attenti  on : 
Desk  Officer  for  the  Coast  Guard. 

(4)(a)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  (b)  OIRA  does  not 
have  a  website  on  which  you  can  post 
your  comments. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
(Plaza  level),  400  Seventh  Street  SW.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  for  inspection  and  copying  in 
public  dockets.  They  are  available  in 
docket  USCG  2002-12690  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays;  for  inspection 
and  printing  on  the  internet  at  http:// 
dms.dot.gov.  and  for  inspection  from  the 
Commandant  (G-CIM-2),  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street 
SW.,  Washington.  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  (202)  267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentar>'  Services 
Division,  U.S.  Department  of 
Transportation,  (202)  366-5149.  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
,    Guard  has  already  published  [67  FR 
49734  (July  31,  2002)]  the  60-day  notice 
required  by  OIRA.  That  notice  elicited 
no  comments. 


Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1)  the 
practical  utility  of  the  collection:  (2)  the 
accuracy  of  the  Department's  estimated 
burden  of  the  collection:  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  that  is  the  subject  (jf 
the  collection;  and  (4)  ways  to  minimize 
the  burden  of  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments,  to  CMS  or  OIRA.  m.ust 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request,  USCG  2002-12690.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1.  Title:  Ships'  Stores  Certification  for 
Hazardous  Materials  Aboard  Ships. 

OMB  Control  Number:  211 5-01 39. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Suppliers  and 
manufacturers  of  hazardous  products 
used  on  ships. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  written  format  to  the  Coast 
Guard. 

Abstract:The  information  is  needed 
to  ensiu-e  that  personnel  aboard  ships 
become  aware  of  the  proper  usage  and 
stowage  for  certain  hazardous  materials. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  6  hours  a  year. 

2.  Title:  Report  of  Defect  or 
Noncompliance  and  Report  of  Campaign 
Update. 

OMB  Control  Number:  2115-0035. 

Tvpe  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Manufacturers  of 
recreational  boats,  inboard  engines, 
outboard  motors,  and  stemdrive  units. 

Forms:  CG-4917  and  CG-4918. 

Abstract:  The  information  in  this 
report  is  needed  to  ensure 
manufacturers'  compliance  with 
requirements  for  notifying  consumers  of 
defects  in  recreational  boats,  inboard 
engines,  outboard  motors,  and 
stemdrive  units. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  328  hours  a  year. 
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3.  Title:  Ballast  Water  Management  for 
Vessels  with  Ballast  Tanks  Entering  I'.S. 
Waters. 

OMB  Control  \'umber:  2\\5-0598. 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Affected  Public:  Owners  and 
operators  of  certain  vessels. 

Forms.  CG-5662. 

Abstract:  The  information  is  needed 
to  carry  out  the  reporting  requirements 
of  16  U.S.C.  471 1  regarding  the 
management  of  ballast  water,  to  prevent 
the  introduction  and  spread  of  aquatic- 
nuisance  species  into  U.S.  waters. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  33,500  hours  a  year. 

4.  Title:  (a)  Reports  of  MARPOL  73/78 
Oil.  Noxious  Liquid  Substances  (NLS) 
and  Garbage  Discharge;  (b)  Application 
for  Equivalents,  Exemptions,  and 
Alternatives;  and  (c)  Voluntary  Reports 
of  Pollution  Sightings. 

OMB  Control  X'umber:  2 11 5-05 56. 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

Affected  Public  Owners  and 
operators  of  vessels  for  (a)  and  (b).  and 
the  public  for  (c). 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
to  be  in  written  or  electronic  format 

Abstract:  The  information  is  needed 
by  the  Coast  Guard  to  ensure 
compliance  with  pollution-prevention 
standards  and  to  respond  to  and 
investigate  pollution  incidents, 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  10  hours  a  year. 

5.  Title:  Course  Approval  for 
Merchant  Marine  Training  Schools. 

OMB  Control  Xumber:  21 15-01 1 1 . 

T\'pe  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Merchant  marine 
training  schools. 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  information 
submitted  to  be  in  written  or  electronic 
format. 

Abstract:  T\k  informaticm  is  needed 
to  ensure  that  merchant  marine  training 
schools  meet  minimal  statutory 
requirements.  The  information  is  used 
to  approve  the  curricula,  facilities,  and 
faculties  for  these  schools. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  16,988  hours  a  year. 

Dated   October  23,  2002. 
C.  I.  Pearson. 

Director  of  Information  and  Technology. 
IFR  Do(    02-27)71  Filed  10-25-02;  8:45  ami 

nUJNG  COOE  4910-15-l> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2001-4852] 

High  Density  Airports;  Notice  of 
Adopted  Lottery  Allocation  Procedures 
for  Slot  Exemptions  at  l.aGuardia 
Airport 

AGENCY:  Federal  Aviation 

.Administration,  DOT. 

ACTION:  Notice  of  adopted  lottery 

allocation  procedures  at  LaCuardia 

Airport. 

SUMMARY:  This  notice  announces  the 
adoption  of  proposed  modifications  to 
the  lottery  procedures  for  reallocation  of 
available  exemption  slots  at  LaGuardia 
Airport. 

DATES:  Effective  upon  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorelei  D.  Peter,  Traffic  and  Operations 
Law  Branch,  Regulations  Division, 
Office  of  the  Chief  Counsel,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591:  telephone 
number  202-267-3073. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  broad  authority  under 
Title  49  of  the  United  States  Code 
(U.S.C),  Subtitle  VII,  to  regulate  and 
control  the  use  of  the  navigable  airspace 
of  the  United  States.  Under  49  U.S.C. 
40103.  the  agency  is  authorized  to 
develop  plans  for  and  to  formulate 
policy  with  respect  to  the  use  of 
navigable  airspace  and  to  assign  by  rule, 
regulation,  or  order  the  use  of  navigable 
airspace  under  such  terms,  conditions, 
and  limitations  as  many  be  deemed 
necessary  in  order  to  ensure  the  safety 
of  aircraft  and  the  efficient  utilization  of 
the  navigable  airspace.  Also,  under 
section  40103,  the  agency  is  further 
authorized  and  directed  to  prescribe  air 
traffic  rules  and  regulations  governing 
the  efficient  utilization  of  the  navigable 
airspace.  The  High  Density  Traffic 
Airports  Rule,  or  "High  Density  Rule," 
14  CFR  part  93,  subpart  K,  was 
promulgated  in  1968  to  reduce  delays  at 
five  congested  airports:  John  F.  Kennedy 
International  Airport  (JFK),  LaGuardia, 
OHare  international  Airport  (O'Hare), 
Ronald  Reagan  Washington  National 
Airport  (Reagan  National)  and  Newark 
International  Airport  (Newark)  (33  FR 
17896;  December  3,  1968).  The 
regulation  limits  the  number  of 
instrument  flight  rule  (IFR)  operations  at 
each  airport,  during  certain  hours  of  the 
day.  It  provides  for  the  allocation  to 
carriers  of  operational  authority,  in  the 


form  of  a  "slot"  for  each  IFR  takeoff  or 
landing  during  a  specific  30-  or  60- 
minute  period.  The  restrictions  at 
Newark  were  lifted  in  the  early  1970s. 

"AIR-21" 

On  April  5.  2000,  the  "Wendell  H, 
Ford  Aviation  Investment  and  Reform 
Act  for  the  21st  Century"  ("AIR-21") 
was  enacted.  Section  231  of  AIR-21 
significantly  amended  49  U.S.C.  41714 
to  phase  out  slots  at  LaGuardia,  JFK.  and 
O'Hare.  Section  41715  terminates  slots 
at  O'Hare  as  of  July  1 ,  2002,  and  at 
LaGuardia  and  JFK  on  January  1.  2007. 
Section  231  also  included  new 
provisions  codified  at  40  U.S.C.  41716, 
41717.  and  41718  that  enable  air  carriers 
meeting  specified  criteria  to  obtain 
exemptions  (referred  to  as  "exemption 
slots")  from  the  requirements  of 
subparts  K  and  S  of  part  93  of  Title  14 
of  the  Code  of  Federal  Regulations  at 
LaGuardia.  JFK.  O'Hare.  and  Reagan 
National.  As  a  result  of  this  legislation, 
the  Department  of  Transportation 
(Department)  issued  eight  orders 
establishing  procedures  for  the 
processing  of  various  applications  for 
exemption  slots  authorized  by  the 
statute.  Specifically,  Order  2000-4-11 
implements  49  U.S.C.  41716(a),  which 
provides  that  an  exemption  slot  must  be 
granted  to  any  airline  using  Stage  3 
aircraft  with  fewer  than  71  seats  that 
proposes  to  provide  nonstop  service 
between  LaGuardia  and  an  airport  that 
was  designated  as  a  small  hub  or 
nonhub  airport  in  1997,  under  certain 
conditions.  The  exemption  must  be 
granted  if:  (1)  The  airline  was  not 
providing  such  nonstop  service  between 
the  small  hub  or  nonhub  airport  and 
LaGuardia  during  the  week  of  November 
1,  1999;  (2)  the  proposed  service 
between  the  small  hub  or  nonhub 
airports  and  LaGuardia  exceeds  the 
number  of  flights  provided  between 
such  airports  during  the  week  of 
November  1 ,  1999;  or  (3)  if  the  air 
transportation  pursuant  to  the 
e.xemption  would  be  provided  with  a 
regional  jet  as  replacement  of  turboprop 
service  that  was  being  provided  during 
the  week  of  November  1,  1999. 

Under  AIR-21  and  the  Department's 
Orders,  air  carriers  meeting  the  statutory 
tests  delineated  above  automatically 
receive  blanket  approval  for  exemption 
slots,  provided  that  they  certify  in 
accordance  with  14  CFR  302.4(b)  that 
they  meet  each  of  the  statutory  criteria. 
The  certification  must  state  the 
communities  and  airport  to  be  served, 
that  the  airport  was  designated  a  small 
hub  and  nonhub  airport  as  of  1997,  that 
the  aircraft  used  to  provide  the  service 
have  fewer  than  71  seats,  that  the  , 
aircraft  are  Stage  3  compliant,  and  the 
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planned  effective  dates.  Carriers  must 
also  certify  that  the  proposed  service 
represents  new  service,  additional 
frequencies,  or  regional  jet  service  that 
has  been  upgraded  from  tiurboprop 
service  when  compared  to  service  for 
the  week  of  November  1, 1999.  In 
addition,  carriers  must  state  the  number 
of  exemption  slots  and  the  times  needed 
to  provide  the  service.  Order  2000-4-10 
implements  the  provisions  of  49  U.S.C. 
41716(b),  which  states  that  exemption 
slots  must  be  granted  to  any  new  entrant 
or  limited  incumbent  airline  using  Stage 
3  aircraft  that  proposes  "to  provide  air 
transportation  to  or  from  LaGuardia  or 
John  F.  Kennedy  International  Airport  if 
the  nimiber  of  exemption  slots  granted 
under  this  subsection  to  such  air  carrier 
with  respect  to  such  airport  does  not 
exceed  20."  Applications  submitted 
under  this  provision  must  identify  the 
airports  to  be  served  and  the  time 
requested. 

Section  231  of  AIR-21,  49  U.S.C. 
41715(b)(1),  expressly  provides  that  the 
provisions  for  exemption  slots  are  not  to 
affect  the  FAA's  authority  over  safety 
and  the  movement  of  air  traffic.  The 
reallocation  of  exemption  slot  times  by 
the  lottery  procedures  described  in  this 
Notice  is  based  on  the  FAA's  statutory 
authority  and  does  not  rescind  the 
exemptions  issued  by  the  Department 
under  Orders  2000-4-10  and  2000-4- 
11.  As  provided  in  those  orders,  carriers 
that  have  filed  the  exemption 
certifications  also  need  to  obtain  an 
allocation  of  exemption  slot  times  from 
the  FAA.  The  limiting  and  reallocation 
of  these  exemption  slots  is  in 
recognition  that  it  is  not  possible  to  add 
an  unlimited  number  of  new  operations 
at  LaGuardia,  especially  during  peak 
hours,  even  if  those  operations  would 
otherwise  qualify  for  exemptions  under 
AIR— 2 1 

Lastly,  §  93.225  of  Title  14  of  the  Code 
of  Federal  Regulations  sets  forth  the 
process  for  slot  lotteries  under  the  High 
Density  Rule.  The  process  described  in 
the  regulations  is  similar  to  the  process 
described  here  and  allows  for  special 
conditions  to  be  included  when 
circumstances  warrant-  special 
consideration. 

Extension  of  the  Exemption  Slot 
Allocation  and  Propowed  Modifications 
to  the  Lottery  Procedures 

By  notice  published  in  the  Federal 
Register,  the  FAA  extended  the 
allocation  of  the  exemption  slots  for  an 
additional  two  years.  This  extension, 
which  will  expire  on  October  31,  2004. 
allows  for  additional  time  to  address  a 
longer-term  solution  for  LaGuardia 
Airport.  Additionally,  modifications  to 
the  allocation  procedures  were 


proposed  for  comment.  One  comment 
was  received  from  America  West 
Airlines.  Several  commenters  filed 
comments  discussing  the  long-term 
demand-management  proposals  in  this 
docket  as  well  as  Docket  FAA-2001- 
9854.  Due  to  the  nature  of  these 
comments,  they  will  not  be  addressed  in 
this  Notice. 

America  West  reiterates  its  argument 
in  its  conmients  to  Phase  II  (policy 
alternatives  for  demand  management)  to 
abolish  or  modify  the  perimeter  rule  for 
LaGuardia  Airport  to  enable  it  to  operate 
non-stop  service  between  LaGuardia 
and  its  principal  hubs  of  Phoenix  and 
Las  Vegas.  America  West  contends  that 
the  perimeter  rule  is  anti-competitive 
and  contributes  to  congestion.  America 
West  further  argues  that  eliminating  or 
modifying  the  perimeter  rule  can  be 
made  without  determining  the  broader 
issues  associated  with  demand 
management  at  LaGuardia  and  that  there 
is  no  reason  to  delay  action  on  this 
issue.  America  West  also  argues  that 
since  the  incumbent  carriers  hold  such 
a  large  percentage  of  the  slots  allocated 
under  the  High  Density  Rule  (HDR), 
new  entrants  carriers  should  receive  all 
requested  exemption  slots  up  to  the 
statutory  limit  of  20,  before  any 
additional  exemption  slots  are  allocated 
to  small  hub,  non-hub  service  by  the 
large  incumbent  carriers. 

In  this  notice,  only  comments 
concerning  the  proposed  allocation 
procedures  will  be  addressed.  AIR-21 
sought  to  provide  additional  access  to 
LaGuardia  for  two  distinct  categories  of 
operations  as  part  of  a  phase-out  of  the 
HDR.  AIR-21  did  not  seek  to  rectify  any 
imbalance  among  competing  slot 
holders  of  HDR  slots.  Instead,  AIR-21 
treats  the  categories  equitably.  As  the 
FAA  has  stated  in  previous  notices,  for 
the  interim  period,  the  agency's  stated 
policy  of  maintaining  the  goals  and 
purposes  of  AIR-21  requires  that 
allocation  procedures  are  consistent 
with  the  policies  of  AIR-21.  Therefore, 
the  FAA  adopts  the  lottery  procedures 
as  proposed  and  set  forth  below. 

Adopted  Lottery  Procedures 

1.  The  cap  on  AIR-21  exemption  slots 
(7  a.m.  through  9:59  a.m.)  will  remain 
in  effect  through  October  30,  2004. 

2.  The  FAA  may  approve  the  transfer 
of  exemption  slot  times  between  carriers 
only  on  a  temporary  one-for-one  basis 
for  the  purpose  of  conducting  the 
operation  in  a  different  time  period. 
Carriers  must  certify  to  the  FAA  that  no 
other  consideration  is  involved  in  the 
transfer. 

3.  Phase  I:  If  any  exemption  slots  are 
returned  to  the  FAA  or  are  withdrawn 
for  non-use,  the  FAA  would  make  the 


first  four  exemption  slots  available  on  a 
first-come,  first-ser\'e  basis  to  a  carrier 
that  was  not  operating  at  LaGuardia  as 
of  August  15,  2001,  that  has  certified  to 
the  Department  in  accordance  with  the 
procedures  articulated  in  OST  Order 
200—4-10,  and  has  a  written  request  on 
file  with  the  Slot  Administration  Office. 
Any  of  the  first  four  returned  or 
withdrawn  exemption  slots  that  are  not 
selected  by  such  a  carrier  would  be 
available  to  the  carriers  that  have  less 
than  20  slots  and  exemptions  slots  at 
LaGuardia  for  selection  in  accordance 
with  the  August  15  established  rank 
order,  with  each  carrier  able  to  select 
two  exemption  slots.  Any  exemption 
slots  not  selected  during  this  process 
then  would  be  made  available  to  the 
carriers  providing  small  hub/non-hub 
service  using  the  December  4  rank 
order.  This  concludes  Phase  I. 

4.  Phase  II:  If  any  subsequent 
exemption  slots  become  available  for 
reallocation  and  there  is  an  eligible 
carrier  not  conducting  ser\ice  at  the 
airport  seeking  exemption  slots,  then 
the  available  exemption  slots  would  be 
offered  to  that  carrier  first,  provided  that 
the  total  number  of  exemption  slots 
allocated  to  carriers  providing  small 
hub/non-hub  service  is  not  below  76.  If 
a  new,  eligible  carrier  does  not  select 
the  exemption  slots,  then  they  would  be 
offered  to  the  categon,'  of  carriers  that  is 
below  parity,  up  to  the  level  of  re- 
establishing parity  (using  respective 
rank  order).  If  thi3  exemption  slots  are 
not  selected  or  there  are  available 
exemption  slots  remaining,  then  they 
would  be  offered  to  carriers  in  the  same 
category  from  which  the  exemption 
slots  came.  Any  remaining  exemptions 
not  selected  would  be  offered  to  the 
other  category-  of  carriers,  using  its 
respective  rank  order. 

5.  A  carrier  would  have  three  business 
days  after  an  offer  from  the  Slot 
Administration  Office  to  accept  the 
offered  exemption  slot  time.  Acceptance 
must  be  in  writing  to  the  Slot 
Administration  Office.  If  the  Slot 
Administration  Office  does  not  receive 
an  acceptance  to  an  office  within  three 
business  days,  the  carrier  would  be 
recorded  as  rejecting  the  offer  and  the 
next  carrier  on  the  list  would  be  offered 
the  available  exemption  slot  times. 

6.  Carriers  that  are  offered  exemption 
slot  times  by  the  Slot  Administration 
Office  musf  re-certify  to  the  Department 
of  Transportation  in  accordance  with 
the  procedures  articulated  in  OST 
Orders  200-4-10  and  2000--i-ll  prior 
to  operation  and  provide  the 
Department  and  the  FAA  with  the 
markets  to  be  served,  the  number  of 
exemption  slots,  the  frequency,  and  the 
time  of  operations,  before  the  exemption 
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slots  times  will  be  allocated  by  the  FAA 
to  the  carrier. 

7.  All  operations  allocated  under 
these  procedures  must  commence 
within  120  days  of  a  carrier's  acceptance 
of  an  available  exemption  slot. 

8.  The  Chief  Counsel  will  be  the  final 
decision  maker  concerning  eligibility  of 
carriers  to  participate  in  the  allocation 
process. 

Issued  on  October  22.  2002.  in  VV'Hshinglon. 
DC 

lames  W.  Whitlow. 
Deputy  Chief  Counsel. 

!FR  Dor  02-27.381  Filed  10-25-02;  8:45  am| 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-60) 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  F.'\A's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of.  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 

Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  18.  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401.  400 
Seventh  Street.  SW..  Washington.  D(; 
20590-0001   You  must  identify  the 
docket  number  FAA-200X-XXXXX  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to 
httpJ/dms.dot.^ov.  You  may  review  the 
public  docket  containing  the  petition, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 


Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gnv. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Buchanan-Sumter,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
.Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
Tel.  (202)  2(57-7271. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  VV.ishiiigton.  DC  on  October  23. 
2002 

Donald  P.  Byrne, 
.^.■;.s;sfon(  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2001-1 1131. 

Petitioner.  Gary  K.  Gates. 

Section  of  14  CFR  Affected:  14  CFR 
Bl. 113(d)  and  (e) 

Description  of  Relief  Sought:  To 
permit  an  individual  holding  a  private 
pilot  certificate  with  at  least  1.000  hours 
of  pilot-in-command  time  and  an 
instrument  rating  to  conduct  point-to- 
point  airlifts  of  medical.  The  individual 
conducting  the  airlifts  would  provide 
transport  to  checkups  and  followup 
hospital  visits  and  receive 
cijinpensation  lor  concurrent  operating 
expenses. 

IFK  DiK    ()2-273«0  Filed  10-25-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 
.Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  is  scheduled  for 
November  7.  2002.  at  10  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington.  DC,  10591,  10th  floor, 
McCracken  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerri  Robinson.  Federal  Aviation 


Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 
telephone  (202)  267-9678;  fax  (202) 
267-5075;  e-mail 
Gerri.Robinson@faa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  November  7, 
2002.  at  the  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC,  20591. 
The  agenda  will  include: 

•  Status  of  Fuel  Tank 
Recommendation. 

•  AVR  Priority  Process. 

•  Department  Internet 
RulemakingTracking  System. 

•  Green  Book  Changes. 

•  Issue  Area  Status  Reports  from 
Assistant  Chairs. 

•  Remarks  from  other  EXCOM 
members. 

•  Committee  Schedule  for  2003. 

The  FAA  will  brief  ARAC  on  the 
status  of  the  recommendation  forwcirded 
to  the  FAA  from  the  Fuel  Tank  Inerting 
Harmonization  Working  Group  on 
March  29.  2002,  and  pending  changes  to 
the  ARAC  Operations  Manual. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  capability  for  individuals 
wishing  to  join  in  by  teleconference  if 
we  receive  that  notification  by  October 
31,  2002.  Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Callers  outside  the  Washington 
metropolitan  area  will  be  responsible  for 
paying  long-distance  charges. 

The  public  must  arrange  by  October 
31  to  present  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  to  the  executive 
committee  at  any  time  by  providing  25 
copies  to  the  Executive  Director,  or  by 
bringing  the  copies  to  the  meeting. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
this  meeting,  please  contact  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  October  22, 
2002. 
Anthony  F.  Fazio, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  02-27428  Filed  10-25-02:  8:45  am) 

BILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Government/Industry  Free  Flight 
Steering  Committee  Meeting 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  RTCA  Government/ 
Industry  Free  Flight  Steering  Committee 
Meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
RTCA  Government/Industry  Free  Flight 
Steering  Committee. 
DATES:  The  meeting  vi^ill  be  held 
November  15.  2002,  from  10:30-12  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters.  800  Independence 
Avenue,  SW..  Bessie  Coleman 
Conference  Center  (Km.  2AB). 
Washington.  DC.  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat.  1828  L  Street,  NW., 
Suite  805,  Washington.  DC.  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C,  Appendix  2).  notice  is 
hereby  given  for  a  Free  Flight  Steering 
Committee  meeting.  Note:  Non- 
Govemment  attendees  to  the  meeting 
must  go  through  security  and  be 
escorted  to  and  from  the  conference 
room.  The  agenda  will  include: 

•  November  15: 

•  Opening  Session  (Welcome  and 
Introductory  Remarks.  Review/ 
Approve  Summary  of  Previous 
Meeting) 

•  Free  Flight  Select  Committee  Report 

•  National  Airspace  System  Concept 
of  Operations,  Revision  1 

•  Work  Program  Update 

•  Federal  Aviation  Administration 

Presentation 

•  Suggested  Free  Flight  Steering 

Committee  Meeting  Dates  for  2003 

•  Wednesday,  April  23.  2003 

•  Wednesday,  August  20,  2003 

•  Wednesday,  December  3.  2003 

•  Closing  Session  (Other  Business.  Date 

and  Place  of  Next  Meeting) 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington.  DC.  on  October  21, 
2002. 

Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 
Committee. 
[FR  Doc.  02-27383  Filed  10-25-02;  8:45  ami 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-05-C-OO-PSC  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Tri-Cltles  Airport, 
Sutimitted  by  the  Port  of  Pasco,  Tri- 
Clties  Airport,  Pasco,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Tri-Cities  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  27,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr,  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration. 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton.  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James 
Morasch.  A.A.E,  Director  of  Airports,  at 
the  following  address:  3601  North  20th 
Avenue,  Pasco,  Washington  99301. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Bellingham 
International  Airport,  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang.  (425)  227-2654, 
Seattle  Airports  District  Office,  SEA- 
ADO.  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton.  Washington  98055^056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  02-05-C- 
00-PSC  to  impose  and  use  PFC  revenue 
at  Tri-Cities  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 


On  October  21,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Port  of  Pasco.  Tri-Cities 
Airport,  and  Pasco,  Washington  was 
substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  25.  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S4.50. 
Proposed  charge  effective  date:  April 
1.  2002. 

Proposed  charge  expiration  date: 
February  1,  2006. 

Totai  requested  for  use  approval: 
$1,409,000. 

Brief  description  of  proposed  project: 
Security  Enhancements,  Terminal 
Building  Passenger  Boarding  Area 
Upgrades,  and  Interactive  Training 
Systems. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division.  ANM-600.  1601  Lind  Avenue 
SW.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Tri-Cities 
Airport. 

Issued  in  Renton.  Washington  on  October 
21.  2002. 
David  A.  Field. 

Manager.  Planning.  Programming,  and 
Capacity  Branch.  S'orthivest  .Mountain 
Region. 
[FR  Doc.  02-27382  Filed  10-2.-3-02:  8;45  am) 

BiLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 
[FTA  Dccltet  No.  FTA-2002-13634) 

Agency  Information  Collection  Activity 
Under  OMB  Review 

agency:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  request  for  comments. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  the  Information  Collection 
Request  (ICR)  abstracted  below  has  been 
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forwarded  to  the  Office  of  ManagcMiicnt 
and  Budget  (GMB)  for  exteiisinn  of  the 
(.urrently  approved  information 
collection  The  Federal  Register  Notice 
with  a  BO-da\  comment  period  soliciting 
comments  was  puhlished  on  lulv  ^U). 
2002. 

DATES:  Comments  must  be  submitted 
before  November  27,  2002.  .X  c oniment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  iO  days  of 
publication 

FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  L.  Marion.  Office  of 
Administration,  Office  of  Management 
Planning.  (202)  366-6680 
SUPPLEMENTARY  INFORMATION: 

Titif:  Rail  Fi.xed  Guidewa\  .S\stems, 
State  Safety  Oversight  {OMB  Sumhrr- 
2132-0558] 

Abstract:  A'i  li.S.C.  section  .i.J.iO 
requires  each  State  to  designate  a  State 
Safet\  0\ersight  agency  to  oversee  the 
safetv  and  securitv  operations  of  "a  rail 
fixed  guideway  system"  within  the 
State's  jurisdiction.  To  coniplv  u  ith 
Section  .53,'U),  State  oversight  ageni  les 
must  require  Svstem  Safety  Program 
Plans  (SSPPs)  from  rail  fixed  guidew.n 
systems:  review  and  approve  these 
SSPPs;  require  notification  of 
unacxeptable  hazardous  conditions 
according  to  the  American  Public 
Transportation  Association  (.\PTA) 
Hazard  C^lassifu  ation  Matrix;  reciuire 
and  review  corrective  ac:tion  plans  tioiii 
rail  fi.xed  gnidewav  svstems  to  eliminate 
such  conditions;  require  an  ongoing 
safetv  audit  process  at  the  rail  tixcii 
guidewav  s\stems;  and  submit  both  an 
annual  certific:ation  to  PT.\  th.it  the 
State  IS  in  compliante  with  tln' 
requirements  ot  ,Se(  turn  5.i,3()  <iii(i  an 
annual  report  documenting  safet\ 
activities.  Collection  (jf  this  information 
will  enable  the  State  oversight  agencv'  tn 
monitor  effectivelv  tht^  safet\'  ot  the  r.iil 
fixed  guidewav  svstem.  Without 
(  ertification  from  the  State  oversight 
agencv.  FTA  would  be  un.ilile  tn 
determine  tMch  State's  compliaiK  e  with 
Section  5/530, 


If  a  State  fails  tn  comply  with  the 
re(iuirements  of  Sec:tion  ,5330,  FTA  may 
withhold  up  to  five  percent  of  funds 
apportioned  under  section  5307  to  a 
State,  or  urbanized  area  within  a  State, 
beginning  in  Fiscal  Year  1997. 

EstiiuiitHd  Annual  Burden:  37.158 
hours. 

ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  dt)cument  and  be 
submittetl  to  the  C3ffice  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725 — 17th 
Street.  NVV..  Washington.  DC  20503. 
.Attention:  FTA  Desk  Officer. 

dnniments  are  Invited  On:  Whether 
the  pro[)osed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  pra(  tical  utilitv;  the  accuracv  of 
the  Department's  estimati?  of  the  burden 
ot  the  proposed  information  collection: 
wavs  to  enhance  th(>  quality,  utility,  and 
(  laritv  of  the  information  to  be 
(  ollec  ted;  and  ways  to  minimize  the 
t)urden  of  the  collection  of  information 
nil  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  inlormatiim  technology. 

Issued:  Ortobur  22.  2002. 
I)<irri»'  Y.  .Mdrich, 

.-lss(»  jijle  Adiiuiuslnitur  lur  Adiuinistmlion. 
IFK  D()(  .  02-27:tH4  i  ileil  10-2.-)-U^,  8:4,^  Hill] 
BILLING  CODE  4910-57-M 


DEPARTMEr^  OF  TRANSPORTATION 

Federal  Transit  Administration 

Over-the-Road  Bus  Accessibility 
Program  Announcement  of  Project 
Selection 

AGENCY:  Feileral  Transit  Administration, 

DOT 

ACTION:  Notice. 


SUMMARY:  The  I'.S  Department  of 
rraiiNportation  (DOT)  Federal  Transit 
.Administration  (1-T.\)  announces  the 


.selection  of  projects  to  be  funded  under 
Fiscal  Year  2002  appropriations  for  the 
Over-the-road  Bus  (OTRB)  Accessibility 
Program,  authorized  by  section  3038  of 
the  Transportation  Equitv  Act  for  the 
21st  Century  (TEA-21).  the  OTRB 
Accessibility  Program  makes  funds 
available  to  private  operators  of  over- 
the-road  buses  to  help  finance  the 
incremental  capital  and  training  costs  of 
complying  with  DOT's  over-the-road 
bus  accessibility  rule,  published  in  a 
Federal  Register  notice  on  September 
24. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

appropriate  FTA  Regional 
Administrator  for  grant-specific  issues; 
or  Sue  Masselink.  Office  of  Program 
Management.  202-366-2053.  for  general 
information  about  the  OTRB  Program. 

SUPPLEMENTARY  INFORMATION:  A  total  of 
SB. 9  million  was  appropriated  for  the 
program  in  FY  2002  which  together 
with  S204.100  in  prior  year  unobligated 
funds  made  a  total  of  S7.1  million 
available  for  allocation:  S5.3  million  for 
intercity  fixed-route  providers  and  Si. 8 
million  for  all  other  providers,  such  as 
commuter,  charter,  and  lour  operators. 
.\  total  of  91  applicants  requested  S18.4 
million:  Si  1.5  million  was  requested  by 
intercity  fixed-route  providers,  and  S6.9 
million  was  requested  bv  all  other 
providers.  Project  selections  were  made 
on  a  discretionary  basis,  based  on  each 
applicant's  responsiveness  to  statutory 
project  selection  criteria,  fleet  size,  and 
level  of  funding  received  in  previous 
vears.  Becausf!  of  the  high  demand  for 
the  funds  available,  most  applicants 
received  less  funding  than  they 
requested,  but  all  qualified  applicants 
received  some  funding.  The  selected 
projects  will  provide  funding  for  the 
incremental  cost  of  adding  lifts  to  149 
new  vehicles,  retrofitting  68  vehicles, 
and  S476.279  for  training.  Each  of  the 
loUowing  73  awardees.  as  well  as  the  18 
applicants  who  were  not  selected  for 
funding,  will  receive  a  letter  that 
explains  how  funding  decisions  were 
made. 


Operator 


Intercity 
fixed-route 


Award  Amounts 


Other 


Total 


Region  I 

Arrow  Line,  Inc    East  Hartford   CT  

Bonanza  Bus  Lines   Providence   Rl 

Brunswick  Transportation  Connpany   Soutti  Portland   ME 

Brush  Hill  Transportation  Company   Randolph   MA 

Gulbankian  Bus  Lines.  Southborough,  MA     

McGinn  Bus  Company   Plymouth   MA  

Mini  Coach  of  Boston  Inc    Chelsea  MA  

Morgan  Coach  Lines   Inc    South  Deerfield   MA   

Pawluxet  Valley  Bus  Lines   West  Warwick   Rl     

Peter  Pan  Bus  Lines  Springfield  MA    


S68.080 
28,915 
28,915 


113.600 


$50,000 
42.700 

1 1 ,709 


38.000 
39,895  , 
7.200  ! 


50,000 
68.080 
42.700 
28.915 
11,709 
28,915 
38,000 
39.895 
7,200 
113,600 
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Operator 


Intercity 
fixed-route 


Award  Amounts 
Other 


Vermont  Transit  Company,  Inc.,  Burlington.  VT  

Region  II: 

Academy  Express,  LLC,  Holxsken,  NJ 

Adirondack  Trailways,  Hurley,  NY 

Blue  Bird  Coach  Lines,  Inc.,  N.  Tonawanda,  NY 

DeCamp  Bus  Lines.  Montclair,  NJ  

Hampton  Jitney,  Inc.,  Southampton,  NY  

Hudson  Transit  Lines,  Inc.,  Mahwah,  NJ  

Suburtan  Transit  Corp.,  New  Bmnswick,  NJ  

Sunrise  Coach  Lines,  Inc.,  Greenport,  NY 

Syracuse  and  Oswego  Motor  Lines,  East  Syracuse,  NY 

Utica  Rome  Bus  Company,  Clinton,  NY  

Region  III: 

Butler  Motor  Transit,  Butler,  PA  

Capitol  Bus  Company,  Hanisburg,  PA 

Central  Cab  Company,  Waynesburg,  PA  

Elite  Coach,  Ephrata,  PA  

Eyre  Bus  Service,  Inc.,  Glenelg,  MD  

First  Priority  Tours,  Inc.,  District  Heights,  MD 

James  River  Bus  Lines,  Richmond,  VA  

Lenzer  Tour  and  Travel,  Sewickley,  PA 

Martz  Trailways,  Wilkes-Barre,  PA 

Mountaineer  Coach,  Beaver,  WV 

Thomas  Tours,  Beltsville,  MD  

Trans-Bridge  Lines,  Bethlehem,  PA 

Region  IV: 

Southern  Coach,  Durtiam.  North  Carolina  

Carolina  Trailways,  Raleigh,  North  Carolina  

First  Class  Coach  Co.,  St.  Petersburg,  Florida 

Good  Time  Tours,  Pensacola,  Florida  

Capital  Trailways,  Montgomery,  Alabama 

Colonial  Trailways,  Mobile,  Alabama  

Americoach  Tours,  Memphis,  Tennessee 

Region  V: 

Jefferson  Lines,  Minneapolis,  Minnesota  

Rockford  Coach  Lines,  LLC,  Rockford,  Illinois  

Gad-About  Tours,  Columbiana,  Ohio  

Ready  Bus  Lines,  La  Crescent,  Minnesota 

VanGalder  Bus,  Janesville,  Wisconsin 

Seniors  Unlimited,  Pontiac,  Michigan 

Wisconsin  Coach,  Waukesha,  Wisconsin  

Croswell  Bus  Lines,  Inc.,  Williamsburg,  Ohio  

Peoria  Charter  Coach  Co.,  Peoria,  Illinois  

Robinson  Coach,  Evanston,  Illinois 

Region  VI: 

Valley  Transit,  Hariington,  Texas  

Kerrville  Bus  Co.,  San  Antonio,  Texas 

TNM&O,  Lubbock,  Texas  

All  Aboard  America,  Carisbad,  New  Mexico  

Franklin  Charter,  Inc.,  Tulsa,  Oklahoma    

Gulf  Coast  Transit,  Houston,  Texas 

El  Expresso,  Houston,  Texas 

Fun  Time  Tours,  Corpus  Christi,  Texas 

Greyhound,  Dallas,  Texas 

Region  VII: 

St.  Louis  Executive  Coach,  Inc.,  St.  Louis,  Missouri  

Buriington  Trailways,  West  Buriinglon,  Iowa 

Region  VIII:  No  Applicatkws 
Region  IX: 

Royal  Safari,  Orange,  Califomia  

Santa  Bartiara  Air  Bus,  Goleta,  Califomia  

Roberts  Hawaii,  Honolulu,  Hawaii  

Marin  Airporter,  San  Rafael,  Califomia  

KT  Contract  Servk»s,  Inc.,  North  Las  Vegas.  Nevada 

Quest,  San  Luis  Obispo,  Califomia 

Grosvenor  Bus  Lines,  San  Francisco.  Califomia  

Storer  Coach,  Modesto,  Califomia  

Orange  Belt  Stages,  Visalia,  Califomia 

Region  X: 

Wikkiser  Intematkjnal  Co.,  Inc..  Ferndale,  Washington 
Wheatland  Express,  Pullman,  WA  


99,454 

18.000 

130.000 

40,770 


108,000 


5,000 


199.579 


51 ,053 


99.454 
107,200 


69.300 


143.188 
66,303 


9.700 


81,400 


66.000 
94,140 
66,303 


85.500 


3,025,082 


57,025 


28,885 
51.868 


80.600 
76,950 
32,612 


51,520 

40,000 
28,800 


26.936 


42,120 
90.000 
25,575 


18,000 

32.010 
39.600 
39  150 

44.100 


43,200 
40.950 
102,857 
34,306 
38,520 
42,750 

19.000 
20,646 


84.090 


26.902 

60,750 
46,250 


36.800 
29  700 

22.190 


27  692 

19,950 
56,500 


36,000 

41.741 
29  000 
112  000 
38,250 
38.934 


32.800 

126,000 
6,000 

36.000 
62,500 

Total 


27,000 


99  454 

44  936 
130  000 
82  890 
90.000 
25,575 
108  000 
18,000 
32,010 
39,600 
39  150 

44,100 

5,000 

43,200 

40,950 

102,857 
34  306 
38,520 
42,750 

199,579 

19  000 

20  646 
51  053 

84,090 
99454 
107,200 
26  902 
69  300 
60  750 
46  250 

143  188 
66  303 
36  800 
29  700 
9  700 
22.190 
81.400 
27.692 
19  950 

56  500 

66  000 

130  140 

66,303 

41  741 

29  000 

1 1 2  000 

123,750 

38.934 

3025.082 

32,800 

57  025 


28,885 
51,868 
126,000 
80.600 
82,950 
32.612 
36,000 
62  500 
51,520 

40.000 
55.800 
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- 

Operator 

Award  Amounts 

Intercity 
fixed-route 

Other 

Total 

Total  

5,313,946                1,825,523 

7,139,469 

Eligible  project  costs  may  be  incurred 
bv  awardees  prior  to  final  grant 
approval.  The  incremental  capital  cost 
for  adding  wheelchair  lift  equipment  to 
anv  new  vehicles  delivered  on  or  after 
lune  9,  1998.  the  effective  date  of  TEA- 
21.  is  eligible  for  funding  under  the 
OTRB  Accessibility  Program 

Applicants  selected  for  funding  may 
be  contacted  by  FT  A  regional  offices  if 
additional  information  is  needed  before 
grants  are  made.  The  grant  applications 
will  be  sent  to  the  U.S.  Department  of 
Labor  (DOL)  for  certification  under  labor 
protection  requirements  pursuant  to  49 
U.S.C.  5333(b).  After  referring 
applications  to  affected  employees 
represented  by  a  labor  organization. 
DOL  will  issue  a  certification  to  FTA. 
Terms  and  conditions  of  the 
certification  will  be  incorporated  in  the 
FTA  grant  agreement  under  the  new 
guidelines  replacing  those  in  29  C]FR 
Part  215.  Please  see  Amendment  to 
Section  5333lbl.  Guidelines  to  Carry  Out 
Sew  Programs  Authorized  bv  the 
Transportation  Equity  Art  for  the  21st 
Centur\lTEA-21):  Final  Rule  (64  FR 
40990.'luly  28,  1999). 

IsMifd  on  ()(  Iribt-r  22.  2002. 
lennifer  L.  Dorn. 
Administrator 

IFKDoi    02-27;i74  Filini  l()-2,i-02;  8:45  am] 
aiLUNG  CODE  4910~57-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-2002- 
13632] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTS.M, 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 


SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(0MB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995.  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 


information,  including  extensions  and    " 
reinstatement  of  previously  approved 
collections.  This  document  describes 
one  collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  December  27,  2002. 
ADDRESSES:  (Comments  may  be 
submitted  in  writing  to  the  U.S. 
Department  of  Transportation's  Docket 
Management  Section,  Room  PL— 401, 
400  Seventh  Street,  SVV.,  Washington, 
DC:  20590.  It  is  requested,  but  not 
required,  that  2  copies  of  the  comment 
be  provided.  The  Docket  Section  is  open 
on  weekdays  from  10  a.m.  to  5  p.m. 
Alternatively,  comments  may  be 
submitted  electronically  by  logging  onto 
the  docket  management  website  at  http:/ 
/dms,dot.gov.  (^lick  on  "Help"  or 
"Electronic  .Submission"  to  obtain 
instructions  for  filing  the  document 
electronically.  In  the  submittal,  the 
commenter  should  refer  to  the  docket 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information.  i;ontact  Mr.  loseph 
Scott,  Office  of  Crash  Avoidance 
Standards,  400  Seventh  Street,  SVV.,  DC 
20590.  Mr.  .Scott's  telephone  number  is 
(202)  366-8525.  His  FAX  number  is 
(202)  493-2739.  Please  identify  the 
relevant  collection  of  information  by 
referring  to  its  OMB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  (3MB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d)),  an 
agencv  must  ask  for  public  comment  on 
the  following: 

(1)  Whether  the  proposed  collection 
of  information  is  necessan,'  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  tne  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


(3)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements.  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Title:  Tire  Identification  and  Record 
Keeping. 

OMB  Control  Number:  2127-0050. 

Affected  Public:  Tire  Manufacturers, 
Dealers,  and  Distributors. 

Form  Number:  The  forms  on  which 
the  information  is  to  be  recorded  are 
provided  by  the  tire  manufacturers  to 
both  independent  and  non-independent 
dealers.  In  the  case  of  independent 
dealers,  the  law  specifies  that  they  must 
record  the  tire  identification  number(s) 
of  the  tire(s)  sold  on  a  registration  form, 
and  hand  that  form  to  the  tire  purchaser. 
The  purchaser  is  then  free  to  complete 
the  remaining  information,  place  a 
stamp  on  the  registration  form,  and 
return  it  to  the  tire  manufacturer. 

Abstract:  Each  tire  manufacturer  must 
collect  and  maintain  records  of  the 
names  and  addresses  of  the  first 
purchasers  of  new  tires.  All  tire  dealers 
and  distributors  must  record  the  names 
and  addresses  of  retail  purchasers  of 
new  tires  and  the  identification 
number(s)  of  the  tires  sold.  A  specific 
form  is  provided  to  tire  dealers  and 
distributors  by  tire  manufacturers  for 
recording  this  information.  The 
completed  forms  are  returned  to  the  tire 
manufacturers  where  they  are  to  remain 
for  three  years  after  the  date  received  by 
the  manufacturer.  Additionally,  motor 
vehicle  manufacturers  are  required  to 
record  the  names  and  addresses  of  the 
first  purchasers  of  new  motor  vehicles, 
together  with  the  identification  numbers 
of  the  tires  on  the  new  vehicles. 

Estimated  Annual  Burden:  747.500. 

Estimated  Number  of  Respondents: 
37.400,000. 

Issued  on;  October  2,3,  2002. 
Stephen  R.  Kratzke, 

.Associate  Administrator  for  Rulemaking. 
[FR  Doc.  02-27;J69  Filed  10-2.5-02;  8:45  am) 
BILLING  CODE  4910-5»-«> 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  NHTSA-99-5087] 
Rulemaking  Program  Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  NHTSA  Rulemaking 
Status  Meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory  program. 
DATES:  The  Agency's  regular  public 
meeting  relating  to  its  vehicle  regulatory 
program  will  be  held  on  Thursday, 
November  21,  2002,  beginning  at  9:45 
a.m.  and  ending  at  approximately  12 
p.m.  at  the  Best  Western  Gateway 
International  Hotel  9191  Wickham, 
Romulus,  Michigan.  Questions  relating 
to  the  vehicle  regulatory  program  must 
be  submitted  in  writing  with  a  diskette 
(Microsoft  Word)  by  Wednesday, 
November  6,  2002,  to  the  address  shown 
below  or  by  e-mail.  If  sufficient  time  is 
available,  questions  received  after 
November  6,  may  be  answered  at  the 
meeting.  The  individual,  group  or 
company  submitting  a  questions(s)  does 
not  have  to  be  present  for  the 
questions(s)  to  be  answered.  A 
consolidated  list  of  the  questions 
submitted  by  November  6,  2002,  and  the 
issues  to  be  discussed  will  be  posted  on 
NHTSA's  Web  site  (www.nbtsa.dot.govj 
by  Wednesday,  November  20,  2002,  and 
also  will  be  available  at  the  meeting. 
The  agency  will  hold  a  second  public 
meeting  on  November  21,  devoted 
exclusively  to  a  presentation  of  research 
and  development  programs.  This 
meeting  will  begin  at  1:30  p.m.  and  end 
at  approximately  5  p.m.  This  meeting  is 
described  more  fully  in  a  sep&rate 
aimouncement.  The  next  NHTSA  Public 
Meeting  will  take  place  on  Thursday. 
April  3.  2003,  at  the  Best  Western 
Gateway  International  Hotel,  Romulus, 
Michigan. 

ADDRESSES:  Questions  for  the  November 
21,  NHTSA  Rulemaking  Status  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  program,  should  be 
submitted  to  Delia  Lopez,  NVS-lOO, 
National  Highway  Traffic  Safety 
Administration,  Room  5401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  Fax  Number  (202)  366-4329,  e- 
mail  dlopez@nhtsa.dot.gov.  The  meeting 
will  be  held  at  the  Best  Western 
Gateway  International  Hotel,  Romulus, 


Michigan  48174,  the  telephone  number 

is  734-728-2800. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delia  Lopez,  (202)  366-1810. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
holds  regular  public  meetings  to  answer 
questions  from  the  public  and  the 
regulated  industries  regarding  the 
agency's  vehicle  regulatory  program. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  directly  to  ongoing  regulatory 
actions  should  be  submitted,  as  in  the 
past,  to  the  agency's  Rulemaking  Office. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
DOT  Docket  in  Washington,  DC.  within 
four  weeks  after  the  meeting.  Copies  of 
the  transcript  will  then  be  available  at 
ten  cents  a  page,  (length  has  varied  from 
80  to  150  pages)  upon  request  to  DOT 
Docket.  Room  PL^Ol,  400  Seventh 
Street,  SW.,  Washington.  DC  20590.  The 
DOT  Docket  is  open  to  the  public  from 
10  a.m.  to  5  p.m.  The  transcript  may 
also  be  accessed  electronicallv  at  http:/ 
/dms.dot.gov.  at  docket  NHTSA-99- 
5087.  Questions  to  be  answered  at  the 
public  meeting  should  be  organized  by 
categories  to  help  us  process  the 
questions  into  an  agenda  form  more 
efficiently. 

Sample  format: 

L  Rulemaking 

A.  Crash  avoidance 

B.  Crashworthiness 

C.  Other  Rulemakings 

II.  Consumer  Information 

III.  Miscellaneous 

We  plan  to  conduct  this  meeting 
differently  than  past  meetings  in  an 
effort  to  have  a  greater  dialogue  with  the 
public  on  rulemaking  issues.  Instead  of 
responding  individually  to  questions 
asking  when  we  plan  to  publish  a 
particular  rulemaking  action,  we  will 
respond  to  all  of  those  questions  on  a 
single  piece  of  paper.  That  piece  of 
paper  will  be  posted  on  our  Web  site  by 
Wednesday,  November  20  and 
distributed  at  the  public  meeting  on 
November  21,  Our  intention  is  to  move 
these  meetings  away  from  focusing  on 
NHTSA's  schedule  for  its  rulemaking 
actions  to  discussions  about  the 
substantive  progress  on  rulemaking 
actions  and  the  agency's  substantive 
plans,  to  the  extent  those  have  been 
determined. 

For  the  November  21  meeting, 
NHTSA  will  begin  by  addressing  any 
substantive  issues  raised  in  the 
questions  submitted  in  response  to  this 
notice.  We  will  then  offer  a  presentation 
by  Roger  Kurrus  on  the  research  behind 


and  reasons  supporting  the  star  ratings 
used  in  our  New  Car  Assessment 
Program.  NHTSA  will  then  give  a  brief 
review  of  our  plans  for  improving 
occupcmt  protection  in  rear-end  crashes. 
We  expect  this  will  form  the  basis  for 
better  dialogue  witli  the  attendees  at 
these  public  meetings  on  rulemaking. 

NH'TSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
[e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs).  readers,  taped  texts. 
brailled  materials,  or  large  print 
materials  and/or  a  magnif\ing  device), 
please  contact  Delia  Lopez  on  (202) 
366-1810.  by  COB  Wednesday, 
November  20.  2002. 

Issued:  October  23.  2002. 
Stephen  R.  Kratzke. 

Associatf  Administrator  for  Uulpmaking. 
(FR  Dot..  02-27370  Filed  10-25-02,  8:45  ain| 

BILLING  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-13533] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  199&- 
2002  Harley  Davidson  Buell 
Motorcycles  (All  Models)  Are  Eligible 
for  Importation 

agency:  National  Highway  Traffic 
Safetv  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995-2002 
Harlev  Davidson  Buell  motorcycles  (all 
models)  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  bv  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1995-2002 
Harley  Davidson  Buell  motorcycles  (all 
models)  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  (1) 
they  are  substantially  similar  to  vehicles 
that  were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  27,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
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Management,  Room  PL-401.  400 
Seventh  St..  SVV..  Washington.  DC 
20590.  (Docket  hours  are  from  9  a.m.  to 
5  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Lov.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5308J. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  .10141(a)fl)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originallv  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readilv  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  ehgibilitv  decisions  mav 
be  submitted  bv  either  manufacturers  or 
importers  who  have  rt^gistered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  thf  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agencv  then 
publishes  this  decisicm  in  the  Federal 
Register. 

Northern  Clalifornia  Diagnostic 
Laboratories,  Inc.  of  Napa.  California 
("NCDL")(Registered  Importer  92-01 1) 
has  petitioned  NHTSA  to  decide 
whether  non-U. S.  certified  1995-2002 
Harley  Davidson  Buell  motorcycles  (all 
models)  are  eligible  for  importation  into 
the  United  States.  NCDL  contends  that 
these  vehicles  are  eligible  for 
importation  under  49  U.S.C. 
30141(a)(1)(A).  The  vehicles  which 
NCDL  believes  are  substantiallv  similar 
are  1995-2002  Harley  Davidson  Buell 
motorcycles  (all  models)  that  were 
manufactured  for  importaticm  into,  and 
sale  in,  the  United  States  and  certified 
bv  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  1995-2002 
Harley  Davidson  Buell  motorcycles  (all 
models)  to  their  U.S. -certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safetv  standards. 


Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1995-2002  Harley 
Davidscm  Buell  motorcycles  (all  models) 
are  identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  106  Brake  Hoses, 
1 1 1  Recin-iew  Mirrors,  116  Brake  Fluid, 
119  Mew  Pneumatic  Tires  for  Vehicles 
other  than  Passenger  Cars.  122 
Motorcycle  Brake  Systems,  and  205 
Glazing  Materials 

The  petitioner  also  states  that  vehicle 
identification  number  (VIN)  plates  that 
meet  the  requirements  of  49  CFR  Part 
565  have  been  affixed  to  non-U.S. 
certified  1995-2002  Harley  Davidson 
Buell  motorcycles. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  altered 
to  meet  the  following  standards,  in  the 
manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  headlamp  bulbs,  amber 
front  side  reflectors,  and  red  rear  side 
reflectors  that  ccmform  to  the 
requirements  of  the  standard.  The 
petitioner  states  that  the  vehicles  are 
already  ecjuipped  with  a  tail  lamp 
system,  a  stop  lamp  system,  a  white 
license  plate  lamp,  and  turn  signals  that 
conform  to  the  standard. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  label  showing  that 
the  tires  and  rims  are  in  conformity  with 
the  requirements  of  the  standard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  modification  of  the 
speedometer  to  read  in  miles  per  hour. 
The  petitioner  states  that  the  vehicles 
are  already  equipped  with  a 
supplemental  engine  stop  control  on  the 
right  handlebar  and  other  controls  and 
displays  that  are  in  conformity  with  the 
requirements  of  the  standard. 

Comments  shf)uld  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management.  Room  PL-401.  400 
Seventh  Street.  SVV.,  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

.Authority.  4')  U.S.C.  30141(a)(1)(A)  and 
(l))(l|;  40  t;FK  59:1.8;  delegations  of  authority 
,it  4«(;FK  1.50  and  501.8. 


Issued  on:  October  23,  2002. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
|FR  Doc.  02-27:J89  Filed  10-25-02:  8:45  am] 

BILUNG  CODE  4910-59-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Dociwt  No.  NHTSA-2002-13538] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2002 
Yamaha  FJR  1300  Motorcycles  Are 
Eligible  for  importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2002 
Yamaha  FJR  1300  motorcycles  are 
eligible  for  importation. 


SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002  Yamaha 
F)R  1300  motorcycles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  November  27.  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401.  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  (Docket  hours  are  from  9  a.m.  to 
5  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Lov.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5308). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  3D141(a)l)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
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conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Where  there  is  no  substantially 
similar  U.S. -certified  motor  vehicle,  49 
U.S.C.  30141(a)(1)(B)  permits  a 
nonconforming  motor  vehicle  to  be 
admitted  into  the  United  States  if  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Northern  California  Diagnostic 
Laboratories,  Inc.  of  Napa,  California 
("NCDL")  (Registered  Importer  92-011) 
has  petitioned  NHTSA  to  decide 
whether  non-U.S.  certified  2002 
Yamaha  FJR  1300  motorcycles  are 
eligible  for  importation  into  the  United 
States.  NCDL  contends  that  these 
vehicles  are  eligible  for  importation 
under  49  U.S.C.  30141(a)(1)(B)  because 
they  have  safety  featiu-es  that  comply 
with,  or  are  capable  of  being  altered  to 
comply  with,  all  applicable  Federal 
motor  vehicle  safety  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2002  Yamaha  FJR 
1300  motorcycles  have  safety  features 
that  comply  with  Standard  Nos.  106 
Brake  Hoses,  111  Rearview Mirrors,  116 
Brake  Fluid,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars. 
122  Motorcycle  Brake  Systems,  and  205 
Glazing  Materials. 

The  petitioner  also  states  that  vehicle 
identification  number  (VIN)  plates  that 
meet  the  requirements  of  49  CFR  Part 
565  have  been  affixed  to  non-U.S. 
certified  2002  Yamaha  FJR  1300 
motorcycles. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  altered 
to  meet  the  following  standards,  in  the 
maimer  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  headlamp  bulbs,  amber 
front  side  reflectors,  and  red  rear  side 
reflectors  that  conform  to  the 
requirements  of  the  standard.  The 
petitioner  states  that  the  vehicles  are 


already  equipped  with  a  tail  lamp 
system,  a  stop  lamp  system,  a  white 
license  plate  lamp,  and  turn  signals  that 
conform  to  the  standard. 

Standard  No.  120,  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  label  showing  that 
the  tires  and  rims  are  in  conformity  with 
the  requirements  of  the  standard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  modification  of  the 
speedometer  to  read  in  miles  per  hour. 
The  petitioner  states  that  the  vehicles 
are  already  equipped  with  a 
supplemental  engine  stop  control  on  the 
right  handlebar  and  other  controls  and 
displays  that  are  in  conformity  with  the 
requirements  of  the  standard. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  recei\ed  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authoritv:  4<l  I'.S.C.  30141lalll)(B)  iirui 
(b)(1):  49  CFR  59:^.8:  delegations  nf  aulhorilv 
al  49  CFR  1.50  and  501.8. 

Issued  on;  Oc:tnlu'r2:f.  2002. 

Marilynne  Jacobs. 

Dirt'vtoi.  Officf  ot  \'rhi(lc  Saft-ty  Conifilianrr 
[FR  Doc:.  02-27:587  Filed  10-25-02:  K:45  aillj 
BILLING  CODE  4910-59-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-13534] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1989- 
1993  Honda  VFR  400  and  RVF  400 
Motorcycles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1989-1993 
Honda  VFR  400  and  RVF  400 
motorcycles  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 


petition  for  a  decision  that  1989-1993 
Honda  VFR  400  and  RVF  400 
motorcycles  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  have 
safetv  features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  such  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  November  27.  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notK:e  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401.  400 
Seventh  St.,  SW.,  Washingtcm.  DC 
20590.  (Docket  hours  are  from  9  a.m.  to 
5  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Loy,  Office  of  Vehicle  Saietv 
Compliance.  NHTSA  (202-366-5308). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(aJ(l)(A),  a 
motor  vehicle  that  was  nut  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  Stales  unless  NHTS.'\ 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  fur  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  comj)ared.  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  .standards. 

Where  there  is  no  substantially 
similar  U.S. -certified  motor  vehicle.  49 
U.S.C.  30141(a)(1)(B)  permits  a 
nonconforming  motor  vehicle  to  be 
admitted  into  the  United  States  if  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligit)le 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 
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Northern  California  Diagnostic 
Laboratories,  Inc.  of  Napa,  California 
CNCDL")  (Registered  Importer  92-011) 
has  petitioned  NHTSA  to  decide 
whether  non-U. S.  certified  1989-1993 
Honda  VFR  400  and  RVF  400 
motorcycles  are  eligible  for  importation 
into  the  United  States.  NCDL  contends 
that  these  vehicles  are  eligible  for 
importation  under  49  U.S.C. 
30141(a)(l){B)  because  they  have  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Specifically,  the  petitioner  claims  that 
non-U. S.  certified  1989-1993  Honda 
VFR  400  and  RVF  400  motorcycles  have 
safety  features  that  complv  with 
Standard  Nos.  106  Brake  Hosfs.  1 1 1 
Rearview  Mirrors,  116  Brake  Fluid,  119 
.Vevv  Pneumatic  Tires  for  Vehicles  other 
than  Passenger  Cars,  122  Motorcycle 
Brake  Svstems.  and  205  Glazing 
Materials. 

The  petitioner  also  states  that  vehicle 
identification  number  (VIN)  plates  that 
meet  the  requirements  of  49  CFR  part 
565  have  been  affixed  to  non-U  S. 
certified  1989-1993  Honda  VFR  400  and 
RVF  400  motorcycles. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  altered 
to  meet  the  following  standards,  in  the 
manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment 
installation  of  headlamp  bulbs,  amber 
front  side  reflectors,  and  red  rear  side 
reflectors  that  conform  to  the 
requirements  of  the  standard.  The 
petitioner  states  that  the  vehicles  are 
already  equipped  with  a  tail  lamp 
system,  a  stop  lamp  system,  a  white 
license  plate  lamp,  and  turn  signals  that 
conform  to  the  standard. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  label  showing  that 
the  tires  and  rims  are  in  conformity  with 
the  requirements  of  the  standard. 

Standard  No.  123  Motorcvcle  Controls 
and  Displays:  modification  of  the 
speedometer  to  read  in  miles  per  hour. 
The  petitioner  states  that  the  vehicles 
are  already  equipped  with  a 
supplemental  engine  stop  control  on  the 
right  handlebar  and  other  controls  and 
displays  that  are  in  conformity  with  the 
requirements  of  the  standard. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management.  Room  PL-^01,  400 
Seventh  Street.  SW.,  Washington,  DC] 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 


will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

.Authority:  49  U.S.C.  30141(a)(1)(B)  and 
(b)(1);  49  CFK  .=)<)3.8:  delegations  of  authority 
a!  49  CKR  1.50  and  .501.8. 

Issued  on;  Oclotier  23.  2002. 
Marilynne  |acobs. 

Director.  Otfire  of  Vi'htcic  Safetv  Cumplianrt'. 
IFR  L)()<  ()2-::7:iHH  Filed  10-25-02;  8:45  am) 
BILLING  CODE  4810-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-1 3539] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1989- 
1994  Honda  CBR  250  IMotorcycies  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  198&-1994 
Honda  CBR  250  motorcycles  are  eligible 
for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1989-1994 
Honda  CBR  250  motorcycles  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  November  27.  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management.  Room  PL  401.  400 
Seventh  St..  SW.,  Washington.  DC 
20590.  (Docket  hours  are  from  9  a.m.  to 
5  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Lov.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5308). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 


manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Where  there  is  no  substantially 
similar  U.S. -certified  motor  vehicle.  49 
U.S.C.  30141(a)(1)(B)  permits  a 
nonconforming  motor  vehicle  to  be 
admitted  into  the  United  States  if  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Northern  California  Diagnostic 
Laboratories.  Inc.  of  Napa,  California 
(■■NCDL")(Registered  Importer  92-011) 
has  petitioned  NHTSA  to  decide 
whether  non-U. S.  certified  1989-1994 
Honda  CBR  250  motorcycles  are  eligible 
for  importation  into  the  United  States. 
NCDL  contends  that  these  vehicles  are 
eligible  for  importation  under  49  U.S.C. 
30141(a)(1)(B)  because  they  have  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1989-1994  Honda 
CBR  250  motorcycles  have  safety 
features  that  comply  with  Standard  Nos. 
106  Brake  Hoses,  111  Rearview  Mirrors, 
116  Brake  Fluid,  119  New  Pneumatic 
Tires  for  Vehicles  other  than  Passenger 
Cars,  122  Motorcycle  Brake  Systems, 
and  205  Glazing  Materials. 

The  petitioner  also  states  that  vehicle 
identification  number  (VIN)  plates  that 
meet  the  requirements  of  49  CFR  Part 
565  have  been  affixed  to  non-U.S. 
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certified  1989-1994  Honda  CBR  250 
motorcycles. 

Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  altered 
to  meet  the  following  standards,  in  the 
manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  headlamp  bulbs,  amber 
firont  side  reflectors,  and  red  rear  side 
reflectors  that  conform  to  the 
requirements  of  the  standard.  The 
petitioner  states  that  the  vehicles  are 
already  equipped  with  a  tail  lamp 
system,  a  stop  lamp  system,  a  white 
license  plate  lamp,  and  turn  signals  that 
conform  to  the  standard. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  Installation  of  a  label  showing  that 
the  tires  and  rims  are  in  conformity  with 
the  requirements  of  the  standard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  modification  of  the 
speedometer  to  read  in  miles  per  hoiur. 
The  petitioner  states  that  the  vehicles 
are  already  equipped  with  a 
supplemental  engine  stop  control  on  the 
right  handlebar  and  other  controls  and 
displays  that  are  in  conformity  with  the 
requirements  of  the  standard. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 


will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(B)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  October  23.  2002. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[PR  Doc.  02-27390  Filed  10-25-02;  8:45  am) 

BILUNG  CODE  4910-S9-4> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration,  Office  of  Hazardous 
Materials  Safety;  Notice  of 
Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 

New  Exemptions 


Application 
No. 


13129-N 


13135-W 


13137-N 


Docket  No. 


RSPA-02- 
13521. 


RSPA-02- 
13520. 


Applicant 


Regulation(s)  affected 


mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  November  27,  2002. 
ADDRESS  COMMENTS  TO:  Records  Center. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility,  PL-401.  at 
the  U.S.  Department  of  Transportation, 
Nassif  Building,  400  7th  Street.  SW., 
Washington.  DC  20590  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC.  on  October  22. 
2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials.  Exemption  and 
Approvals. 


Nature  of  exemption  thereof 


Great  Lakes  Chemical 
Corp..  El  Dorado.  AR. 


49  CFR  173.227 


Space  Systems/  Loral,  49  CFR  173.302 

Palo  Alto,  CA. 


Atlas  Air.  Inc.,  Purchase,       49  CFR  175.320 
NY. 


To  authorize  the  one-time,  one-way  transportation  m 
commerce  of  DOT-Specification  UN1A1  drums  tor 
disposal  containing  a  poison  by  mtialation  mate- 
rial, (mode  1) 

To  authonze  the  transportation  in  commerce  of  a 
non-DOT  specification  pressure  vessel  as  part  ot 
a  satellite  assembly  containing  Division  2  2  haz- 
ardous materials  (modes  1 ,  4) 

To  authorize  the  transportation  in  commerce  of  Divi- 
sion 1.1  ,  1.2,  1.3  and  1.4  explosives,  which  are 
forbidden  or  exceed  quantities  presently  author- 
ized by  cargo-only  aircraft,  (mode  4) 
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BILLING  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportations 
Hazardous  Materials  Regulations  {49 
CFR  part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 


the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  November  12,  2002. 
ADDRESS  COMMENTS  TO:  Records  Cancer. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Records  Center.  Nassif  Building, 
400  7th  Street  SW.,  Washington,  DC  or 
at  http://dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington.  DC],  on  October  22, 
2002. 
R.  Ryan  Posten, 

E.\(!mptions  Program  Oficer.  Office  of 
Hazardous  Materials.  Exemptions  and 
Approvals 


Application  No. 


Docket  No 


Applicant 


Modification  of 
exemption 


8760-M  

8944-M  

1199a-M     RSPA-97-3100 

12277-M       RSPA-95-5797 

1 2886-M  RSPA-02- 1 1 449 

12953-M      RSPA-02-11835 

13036-M     I  RSPA-02-12789 

13113-M    RSPA-02-13308 

13133-M  


Barton  Solvents.  Inc  .  Des  Moines.  lA '      

AMKO  A  Service  Company  Gnadenhutlen.  OH^  

BREED  Technologies.  Inc  .  Lakeland,  FL^ 

The  Indian  Sugar  &  General  Engineenng  Corporation.  Haryana.  IN* 

The  Society  of  the  Plastics  Industry.  Inc  ,  Washington,  DC^  

Westinghouse  Electric  Company.  Pittsburgh,  PA^  

Datum   Beverly.  MA '■  

Dow  AgroSciences  LLC.  Indianapolis.  IN^ 


8760 
8944 
11993 
12277 
12886 
12953 
13036 
13113 
U  S   Department  of  Energy.  Albuquerque.  NM^  ;  13133 

'  To  modify  the  exemption  to  authorize  the  transportation  of  additional  Class  3  matenals  in  comparlmented  cargo  tank  motor  vehicles. 

2  To  modify  the  exemption  to  authorize  the  use  of  an  additional  cylinder  with  changes  to  the  requalification/retest  procedures  and  rail  freight 
and  cargo  aircraft  only  as  additional  modes  of  transportation 

3  To  modify  the  exemption  to  authonze  the  iransporlalion  of  Division  1  4G  and  Class  9  matenals  In  non-DOT  specification  cylinders  for  use  as 
components  of  automobile  safety  restraint  systems 

*To  modify  the  exemption  to  authonze  an  updated  design  of  the  non-DOT  specification  pressure  vessel  for  the  transportation  of  Division  2.1. 
2  2  and  additional  2  3  matenals 

^To  reissue  the  exemption  onginally  issued  on  an  emergency  basis  for  the  transportation  of  a  Division  5.2  matenal  without  subsidiary  hazard 
labels 

6  To  modify  the  exemption  to  authonze  an  updated  description  of  the  Class  7  matenal  to  be  transported  via  rail  freight  and  motor  vehicle. 

'  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  DOT  Specification  3E  cylinders  containing  hydro- 
gen in  metal  hydride  as  an  integral  part  of  the  hydrogen  maser 

8  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  Division  6  1  matenals  In  DOT  Specification  cargo 
tank  motor  vehicles  and  portable  tanks 

9  To  reissue  the  exemption  onginally  issued  on  an  emergency  basis  for  the  transportation  of  up  to  25  grams  of  unapproved  explosives,  classed 
as  Division  1  4E  when  shipped  in  a  special  shipping  container 


IFR  Doc.  02-27.392  Filed  10-25-02;  8:4.^.  diiil 

BILLING  CODE  4910-6(MII 

DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 


October  18,  2002 

The  Department  of  the  Treasury-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasurv'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue',  NW.,  Washington.  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  November  27, 
2002,  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

UMB  X'umber:  1545-0071. 


Form  Number:  IRS  Form  2120. 

Type  of  Review:  Extension. 

Title:  Multiple  Support  Declaration. 

Description:  A  taxpayer  who  pays 
more  than  10%.  but  less  than  50%,  of 
the  support  for  an  individual  may  claim 
that  individual  as  a  dependent  provided 
the  taxpayer  attaches  declarations  from 
anyone  else  providing  at  least  10% 
support  stating  that  they  will  not  claim 
the  dependent.  This  form  is  used  to 
show  that  the  other  contributors  have 
agreed  not  to  claim  the  individual  as  a 
dependent. 

Respondents:  Individuals  or 
households. 
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Estimated  Number  of  Respondents/ 
Recordkeepers:  11,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping 

Leaming  about  the  law  or  the  form 

Preparing  the  form 

Copying,  assembling,  and  sending 
the  form  to  the  IRS  


Minutes 


6 
4 

7 

13 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  112,500  hours. 

OMB  Number:  1545-0108. 

Form  Number:  IRS  Form  1096. 

Type  of  Review:  Extension. 

Title:  Annual  Summary  and 
Transmittal  of  U.S.  Information  Returns. 

Description:  Form  1096  is  sued  to 
transmit  information  returns  (Forms 
1099. 1098,  5498,  a  W-2G)  to  the  IRS 
Service  Centers.  Under  Internal  Revenue 
Code  (IRC)  section  6041  and  related 
sections,  a  separate  Form  1096  is  used 
for  each  type  of  return  to  the  service 
center  by  the  payer.  It  is  used  by  IRS  to 
summarize  and  categorize  the 
transmitted  forms. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
4,023,036. 

Estimated  Burden  Hours  Per 
Respondent:  13  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,016,812  hours. 

OMB  Number:  1545-0257. 

Form  Number:  IRS  Forms  8109,  8109- 
B,  and  8109-<:. 

Type  of  Review:  Extension. 

Title:  Federal  Tax  Deposit  Coupon 
(8109  and  8109-B);  and  Form  FTD 
Address  Change  (Form  8109-C). 

Description:  Federal  Tax  Deposit 
Coupons  are  used  to  deposit  certain 
types  of  taxes  at  authorized  depositaries. 
Coupons  are  sent  to  the  IRS  Centers  for 
crediting  to  taxpayers'  accounts.  Data  is 
used  by  the  IRS  to  make  the  credit  and 
to  verify  tax  deposits  claimed  on  the 
returns.  The  FTD  Address  Change  is 
used  to  change  the  address  on  the  FTD 
coupons.  All  taxpayers  required  to  make 
deposits  are  affected. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
9,300,700. 

Estimated  Burden  Hours  Per 
Respondent: 


Form  8109  .... 
Form  8109-B 
Form  8109-C 


Minutes 


Frequency  of  Response:  On  occasion, 
Weekly,  Monthly,  Other  (semiweekly). 

Estimated  Total  Reporting  Burden: 
1,841,607  hours. 

OMB  Number:  1545-0718. 

Form  Number:  IRS  Form  941-M. 

Type  of  Review:  Extension. 

Title:  Employer's  Monthly  Federal 
Tax  Return. 

Description:  Form  941-M  is  used  by 
certain  employers  to  report  payroll  taxes 
on  a  monthly  rather  than  quarterly 
basis.  Employers  who  have  failed  to  file 
Form  941  or  who  have  failed  to  deposit 
as  required  are  notified  by  the  District 
Director  that  they  must  file  Form  941- 
M  monthly. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping  12  hr.  26  min. 

Learning  about  the  law  or      35  min. 

the  form. 
Preparing,  copying,  as-  49  min. 

sembling,  and  sending 

the  form  to  the  IRS. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  166,320  hours. 

OMB  Number:  1545-1029. 

Regulation  Project  Number:  IA-83-90 
Final. 

Type  of  Review:  Extension. 

Title:  Disclosure  of  Tax  Return 
Information  or  Purposes  of  Quality  or 
Peer  Review;  Disclosure  of  Tax  Return 
Information  Due  to  Incapacity  or  Death 
of  Tax  Return  Preparer. 

Description:  These  regulations  govern 
the  circumstances  under  which  tax 
return  information  may  be  disclosed  for 
purposes  of  conducting  quality  or  peer 
reviews,  and  disclosures  that  are 
necessary  because  of  the  tax  return 
preparer's  death  or  incapacity. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
250,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  250,000  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03.  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316.  Office  of  Management 


and  Budget,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Lois  K.  Kolland. 

Departmental  PRA  Clearance  Officer. 

IFR  Doc.  02-27303  Filed  10-2r>-(l2.  8:45  am] 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 


October  18,  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue',  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  November  27, 
2002  to  be  assured  of  consideration. 

Departmental  Offices/Office  of  the 
Assistant  Secretary  (Financial 
Institutions)/First  Accounts  Program 

OMB  Number:  1505-0188. 

Form  Number:  None. 

Tvpe  of  Review:  Extension. 

Title:  First  Accounts  Program 
Agreement  for  Grants. 

Descr/pfjon;  The  Department  of  the 
Treasury  (Treasury)  seeks  to  continue  to 
collect  financial  and  project 
performance  information  from  First 
Accounts  grantees.  Respondents  are 
Non-Profit  Organizations.  For-Profit 
Organizations  and  a  Local  Government. 
The  information  collected  will  be  used 
to  verif\'  grantee  compliance  with  the 
terms  of  the  Grant  Agreement  entered 
into  between  Treasury  and  each  grantee. 

Respondents:  Not-for-profit 
institutions.  Business  or  other  for-profit. 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  15. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  25  hours. 

Frequency  of  Response:  On  Occasion, 
Quarterly,  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  555  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
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Room  11000.  1750  Pennsylvania 
Avenue.  N'W.,  Washington.  DC  ^0220 
OMB  Rpvipwpr:  Joseph  F   Lai;kev.  [r 
(202)  395-7316.  Office  of  Management 
and  Budget.  Room  10235.  New 
Executive  ()ffic:e  Building.  VVashingtim. 
DC  20503 

Lois  K.  Holland, 

Di'piinmfntiil  PH.\  (Aiamnce  Officer. 
IFKlJiK     02-27  U)4  FiUmI   l()-2".-n2    8  4".  Mini 
BILLING  CODE  4811-16-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[FI-165-«4) 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Ser\i(  e  (IR.S) 

Treasury , 

ACTION:  Notice  and  request  for 

comments 


summary:  The  Department  of  the 
Treasurw  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  publu  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  C:urrently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking. 
FI-165-84.  Below-Market  Loans 
(l,7872-ll(g)(l)  and  1.7872-1 1(g)(3)) 
DATES:  Written  comments  should  be 
received  on  or  before  December  27.  2002 
to  be  assured  of  ccmsideration. 


ADDRESSES:  Direct  all  written  comments 
to  C.lenn  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW  ,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Larnice  Mack  (202)  622- 
.<  1 79,  or  through  the  internet 
{lAirnut'M(u:kiiiirs.(i,Qv],  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC;  20224 

SUPPLEMENTARY  INFORMATION: 

Tith'  Below-Market  Loans. 

UMB  Sumher:  1545-0913. 

Regulation  Project  Sumber  Fl-165- 
84  (Notice  of  Proposed  Rulemaking). 

Ahstruf  t:  Internal  Revenue  Code 
section  7872  recharacterizes  a  below- 
rnarket  loan  as  a  market  rate  loan  and 
an  additional  transfer  by  the  lender  to 
the  borrower  equal  to  the  amount  of 
imputed  interest.  The  regulation 
retiuires  both  the  lender  and  the 
borrower  to  attach  a  statement  to  their 
respective  income  tax  returns  for  years 
in  which  they  have  imputed  income  or 
(  laim  imputed  deductions  under  Code 
section  7872. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
ht)useh()lds.  and  business  or  other  for- 
profit  organizations. 

Estimated  Sumber  of  Respondents: 
1.631.202 

Estimated  Time  Per  Respondent:  18 
mm 

Estimated  Total  Annual  Burden 
//ours   481.722. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.Approved:  0(  tober  21.  2002, 
Glenn  Kirkland, 
//?,S'  Rf ports  Clearanri'  Officvr- 
[FR  Do(  .  02-27296  Filed  10-2.5-02:  8:45  am] 
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October  28,  2002 


Part  n 


Department  of  the 
Treasury 


Internal  Revenue  Service 


26  CFR  Part  1 

Electing  Mark  to  Market  for  Marketable 

Stock;  Hearing  Cancellation;  Proposed 

Rule 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 12306-00] 
RIN  1545-AY17 

Electing  Mark  to  Market  for  Marketable 
Stock;  Hearing  Cancellation 

agency:  Internal  Revenue  Service  (IRSI. 

Treasury. 

ACTION:  Cancellation  of  notice  of  publu 

hearing  on  proposed  rulemaking 

SUMMARY:  This  document  cancels  tlie 
public  hearing  on  proposed  regulations 
containing  procedures  for  certain 
United  States  persons  holding 
marketable  stock  in  a  passive  foreign 
in\'estinent  companv  {PFK'i  to  fleet 


mark  to  market  treatment  for  that  stock 
under  section  1296  and  related 
provisions  of  sections  1291  and  1295. 

DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  November  6. 
2002.  at  10  a.m..  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

l-aNita  Van  Dvke  of  the  Regulations 
I 'nit.  Assistant  Chief  Counsel 
(Corporate).  (202)  622-7190  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Wednesday.  July 
i  1 .  2002  (67  FR  49634),  announced  that 
a  public  hearing  was  scheduled  for 
Wednesdav.  November  6.  2002,  at  10 
a  m  .  ill  room  4718.  Internal  Revenue 
Building,  nil  Constitution  Avenue. 
NW  .  Washington.  DC.  The  subject  of 


the  public  hearing  is  proposed 
regulations  under  section  1291  of  the 
Internal  Revenue  Code.  The  outlines  of 
topics  to  be  addressed  at  the  hearing 
were  due  on  Wednesday,  October  16, 
2002. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Tuesday,  October  22, 
2002,  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Wednesday,  November  6.  2002,  is 
cancelled. 

LaNita  Van  Dyke, 

.-\iiini^  Chief.  Rcgulatiuns  I  'ml.  Associate 
ChiefCounsel  I  Income  las  and  Accoiintinfil. 
|FK  Dor.  ()2-272')ri  Filed  l()-2.^)-02;  8:4.t  ami 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  5 
RIN:  1505-AA90 

Treasury  Debt  Collection 

agency:  Department  of  the  Treasury. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  revises  the 
Department  of  the  Treasury's  debt 
collection  regulations  to  conform  to  the 
Debt  Collection  Improvement  Act  of 
1996.  the  revised  Federal  Claims 
Collection  Standards,  and  other  law^s 
applicable  to  the  collection  of  nontax 
debts  owed  to  Treasury.  This  rule  also 
revises  Treasury's  regulations  governing 
the  offset  of  Treasury-issued  payments 
to  collect  debts  owed  to  other  Federal 
agencies. 

DATES:  This  rule  is  effective  November 
27,  2002;  comments  must  be  received  on 
or  before  November  27,  2002 
ADDRESSES:  Send  comments  to  Cathv 
Thomas.  Office  of  the  Deputy  Chief 
Financial  Officer.  Department  of  the 
Treasurv.  1500  Pennsylvania  Avenue, 
NW..  Attention:  Metropolitan  Square. 
Room  6228,  Washington,  DC  20220. 
Comments  also  mav  he  submitted  by 
electronic  mail  to 
cathv  thomas^do  treasgov 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Thomas,  Office  of  the  Deputv 
Chief  Financial  Officer,  at  (202)  622- 
0817,  Department  of  the  Treasury,  1500 
Pennsvlvania  Avenue.  NW.. 
Washington,  DC  20220.  This  document 
is  available  for  downloading  from  the 
Department  of  the  Treasury's  Financial 
Management  Service  web  site  at  the 
following  address:  http:// 
w\%-w.  fms.t  reas.gov 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  revises  the  Department  of 
the  Treasury's  (Treasury  Department's) 
debt  collection  regulations  found  at  Jl 
CFR  part  5  to  conform  to  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA),  Public  Law  104-134,  110  Stat. 
1321,  1358  (Apr.  26,  1996),  the  revised 
Federal  Claims  Collection  Standards,  31 
CFR  Chapter  IX  (parts  900  through  904), 
and  other  laws  applicable  to  the 
collection  of  nontax  debt  owed  to  the 
Government. 

This  regulation  provides  procedures 
for  the  collection  of  nontax  debts  owed 
to  Treasury  entities.  Treasury  adopts  the 
Government-wide  debt  collection 
standards  promulgated  by  the 
Departments  of  the  Treasury  and  [ustice, 
known  as  the  Federal  Claims  Collection 


Standards  (FCCS),  as  revised  on 
November  22,  2000  (65  FR  70390),  and 
supplements  the  FCCS  by  prescribing 
procedures  consistent  with  the  FCCS.  as 
necessary  and  appropriate  for  Treasury 
Department  operations.  Treasury 
entities  may,  but  are  not  required  to, 
promulgate  additional  policies  and 
procedures  consistent  with  this 
regulation,  the  FCCS,  and  other 
applicable  Federal  laws,  policies,  and 
procedures.  See,  for  example,  the  debt 
collection  regulations  governing  the 
collection  of  overpayments  under 
certain  District  of  Columbia  retirement 
plans  (66  FR  36703,  July  13,  2001).  This 
regulation  also  provides  the  procedures 
for  the  collection  of  debts  owed  to  other 
Federal  agencies  when  a  request  for 
offset  is  received  by  the  Treasury 
Department. 

This  regulation  does  not  apply  to  the 
collection  of  tax  debts,  which  is 
governed  bv  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  1  et  seq.)  and 
regulations,  policies  and  procedures 
issued  by  the  Internal  Revenue  Service. 
This  regulation  does  not  apply  to  the 
Treasury  Department's  Financial 
Management  Service  when  acting  on 
behalf  of  other  Federal  agencies  and 
states  to  collect  delinquent  debt  referred 
to  the  Financial  Management  Service  as 
required  or  authorized  by  Federal  law 
for  collection  action.  See  31  U.S.C. 
3711(g),  3716,  and  3720A.  Regulations 
governing  this  centralized  collection  of 
debts  by  the  Financial  Management 
Service  are  found  at  31  CFR  part  285. 

Unlike  the  Treasury  Department's 
current  regulation  (see.  for  example,  31 
CFR  5.3),  this  regulation  does  not 
contain  a  section  regarding  the 
delegation  of  debt  collection  authority 
within  the  Treasurv'  Department.  The 
delegation  is  now  contained  in  Treasurv' 
Directive  34-02.  Credit  Management 
and  Debt  Collection  (see  http:// 
vvww.treas.gov/reg3l,  and  does  not  need 
to  be  included  in  the  revised  regulation. 

Nothing  in  this  regulation  precludes 
the  use  of  collection  remedies  not 
contained  in  this  regulation.  For 
example.  Treasury  entities  may  collect 
unused  travel  advances  through  setoff  of 
an  employee's  pay  under  5  U.S.C.  5705. 
Treasurv  entities  and  other  Federal 
agencies  may  simultaneously  use 
multiple  collection  remedies  to  collect  a 
debt,  except  as  prohibited  by  law. 

Section  Analysis 

Subpart  A — Sections  5.1  through  5.3 

Subpart  A  of  this  regulation  addresses 
the  general  provisions  applicable  to  the 
collection  of  nontax  debts  owed  to  the 
bureaus  of  the  Department  of  the 
Treasury,  the  Office  of  Inspector 


General,  and  the  Office  of  Inspector 
General  for  Tax  Administration 
(collectively  referred  to  as  "Treasury 
entities").  The  Departmental  Offices, 
one  of  Treasury's  bureaus,  includes  the 
Office  of  D.C.  Pensions,  the  Community 
Development  Financial  Institution 
Fund,  the  Executive  Office  of  Asset 
Forfeiture,  and  the  Office  of  Foreign 
Assets  Control.  The  other  bureaus  are 
the  Bureau  of  Public  Debt;  Bureau  of 
Engraving  and  Printing;  U.S.  Mint; 
Secret  Service;  Customs  Service; 
Financial  Management  Service;  Internal 
Revenue  Service;  Bureau  of  Alcohol, 
Tobacco,  and  Firearms;  Office  of 
Comptroller  of  the  Currency;  the  Office 
of  Thrift  Supervision;  the  Federal  Law 
Enforcement  Training  Center;  and  the 
Financial  Crimes  Enforcement  Network. 
As  stated  in  section  5.2  of  this  interim 
rule,  nothing  in  this  regulation  requires 
a  Treasury  entity  to  duplicate  notices  or 
administrative  proceedings  required  by 
contract,  this  regulation  or  other  laws  or 
regulations.  Thus,  for  example,  a 
Treasury  entity  is  not  required  to 
provide  a  debtor  with  two  hearings  on 
the  same  issue  merely  because  the  entity 
uses  two  different  collection  tools,  each 
of  which  requires  that  the  debtor  be 
provided  with  a  hearing. 

Subpart  B — Sections  5.4  through  5.19 

Subpart  B  of  this  regulation  describes 
the  procedures  to  be  followed  by 
Treasury  entities  when  collecting  debts 
owed  to  the  Treasury  Department. 
Among  other  things,  subpart  B  outlines 
the  due  process  procedures  Treasury 
entities  are  required  to  follow'when 
using  offset  (administrative,  tax  refund 
and  salary)  to  collect  a  debt,  when 
garnishing  a  debtor's  wages,  or  before 
reporting  a  debt  to  a  credit  bureau. 
Specifically,  Treasury  entities  are 
required  to  provide  debtors  with  notice 
of  the  amount  and  type  of  debt,  the 
intended  collection  action  to  be  taken, 
how  a  debtor  may  pay  the  debt  or  make 
alternate  repayment  arrangements,  how 
a  debtor  may  review  documents  related 
to  the  debt,  how  a  debtor  may  dispute 
the  debt,  and  the  consequences  to  the 
debtor  if  the  debt  is  not  paid.  Unlike  the 
Treasury  Department's  current 
regulation  [see,  for  example,  31  CFR 
5.11),  this  regulation  does  not  require 
Treasury  entities  to  send  notices  by 
certified  mail.  The  Treasury  Department 
has  determined  that  the  certified  mail 
requirement  imposes  an  unnecessary 
administrative  burden  and  expense. 
Notices  may  be  sent  by  first-class  mail, 
and  if  not  returned  by  the  United  States 
Postal  Service,  Treasury  entities  may 
presume  that  the  notice  was  received. 
See  Rosenthal  V.  Walker,  111  U.S.  185 
(1884);  Mahon  v.  Credit  Bureau  of 
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Placer  County  Incorporated,  171  F.3d 
1197  (9th  Cir.  1999).  Nothing  in  this 
regulation  precludes  a  Treasury  entity 
from  sending  a  notice  by  certified  mail 
if  appropriate  or  required  bv  statute. 

Suhpart  B  also  explains  tne 
circumstances  under  which  Treasury 
entities  may  waive  interest,  penalties 
and  administrative  costs. 

This  regulation  updates  Treasury 
Department  procedures  to  reflect 
changes  required  by  the  DCIA.  For 
example,  the  DCIA  centralized  the  use 
of  offset  by  requiring  agencies  to  refer 
debts  delinquent  more  than  180  days  to 
the  Financial  Management  Service  for 
offset.  See  31  U.S.C.  3716(c)(6).  The 
Financial  Management  Service 
disburses  nearly  950  million  Federal 
payments  annually  and  is  required  to 
offset  payments  to  persons  who  owe 
delinquent  debts  to  the  Government. 
Prior  to  the  DCIA,  agencies  were 
required  to  contact  the  particular  agency 
issuing  a  payment  in  order  to  initiate 
the  offset  of  a  Federal  payment.  This 
regulation  also  incorporates  procedures 
for  several  new  collection  remedies 
authorized  by  the  DCIA,  such  as 
administrative  wage  garnishment  and 
barring  delinquent  debtors  from 
obtaining  additional  Federal  loan 
assistance. 

Unlike  the  Treasury  Department's 
current  regulation  (see,  for  example,  31 
CFR  5.3),  this  regulation  no  longer 
specifies  the  dollar  threshold  for  which 
legal  approval  of  compromises  or 
suspension  or  termination  of  debt 
collection  activity  is  required.  This 
information  is  contained  in  Treasury 
Directive  34-02,  Credit  Management 
and  Debt  Collection,  which  may  be 
found  at  http://www.treas.gov/regs. 

Subpart  C— Sections  5.20  and  5.21 

Subpart  C  of  this  regulation  describes 
the  procediu^es  to  be  followed  when  a 
Federal  agency,  other  than  a  Treasury 
entity,  would  like  to  use -the  offset 
process  to  collect  a  debt  from  a  nontax 
payment  issued  by  the  Treasury 
Department  as  a  payment  agency.  This 
is  distinguished  from  the  offset  of 
payments  disbursed  by  the  Treasury 
Department's  Financial  Management 
Service  in  its  capacity  as  disbursing 
agency  for  the  Federal  Government.  The 
offset  of  payments  disbursed  by  the 
Financial  Management  Service, 
including  tax  refund  payments  issued 
by  the  Internal  Revenue  Service  and 
social  security  benefit  payments  issued 
by  the  Social  Security  Administration, 
is  conducted  through  the  Treasury 
Offset  Program  and  is  governed  by 
regulations  found  at  31  CFR  part  285,  as 
well  as  agency-specific  regulations. 
Subpart  C  of  this  regulation  governs  the 


process  for  offsets  that  occur  on  an  ad 
hoc,  case-by-case  basis  to  collect  debts 
from  payments  made  by  the  Treasury 
Department  to  its  employees,  its 
vendors,  and  others  to  whom  the 
Treasury  Department  is  required  or 
authorized  to  pay.  While  centralized 
offset  through  the  Treasury  Offset 
Program  is  the  Government's  primary 
offset  collection  tool,  this  regulation 
provides  the  procedures  to  be  used 
when  centralized  offset  is  otherwise  not 
available  or  appropriate.  An  agency's 
use  of  the  non-centralized 
administrative  offset  process  shall  not 
provide  grounds  to  invalidate  any  offset 
on  the  basis  that  centralized  offset  was 
not  used. 

Regulatory  Analysis 

E.O.  12866,  Regulatory  Review 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  provisions  of 
the  Regulatory  Flexibility  Act  do  not 
apply. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 
Moreover,  the  rule  will  only  affect 
persons  who  owe  delinquent  nontax 
debts  to  the  Treasury  Department  and 
other  Federal  agencies.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Special  Analyses 

The  Treasury  Department  is 
promulgating  this  interim  rule  without 
opportunity  for  prior  public  comment 
pursuant  to  the  Administrative 
Procedure  Act,  5  U.S.C.  553  (the 
"APA").  The  Treasury  Department  has 
determined  that  a  comment  period  is 
unnecessary  because  the  procedures 
contained  in  this  interim  rule  are 
mandated  by  law  and  by  regulations 
promulgated  by  the  Departments  of 
Treasury  and  Justice.  The  public  is 
invited  to  submit  comments  on  the 
interim  rule,  which  will  be  taken  into 
account  before  a  final  rule  is  issued. 

List  of  Subjects  in  31  CFR  Part  5 

Administrative  practice  and 
procedure.  Claims,  Debts,  Garnishment 
of  wages,  Government  employee. 
Hearing  and  appeal  procedures.  Pay 
administration.  Salaries,  Wages. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  5  is  revised  to 
read  as  follows: 


PART  5— TREASURY  DEBT 
COLLECTION 

Subpart  A — General  Provisions 

Sec. 

5.1  What  definitions  appl>  to  the 
regulations  in  this  part? 

5.2  Why  is  the  Treasury  Uepartmenl  issuing 
these  regulations  and  what  do  they 
cover? 

5.3  Do  these  regulations  adopt  the  Federal 
Claims  Collection  Standards  (KCCSl' 

Subpart  B — Procedures  To  Collect  Treasury 
Debts 

5.4  What  notice  will  rreasurv  entities  send 
to  a  debtor  when  collecting  a  Treasury 
debt? 

5.5  How  will  Treasury  entities  add  interest, 
penalty  charges,  and  administrative  costs 
to  a  Treasury  debt? 

5.6  When  will  Treasury  entities  allow  a 
debtor  to  pay  a  T  easury  debt  in 
installments  instead  of  one  lump  sum? 

5.7  When  will  Treasury  entities 
compromise  a  Treasury  debt? 

5.8  When  will  Treasury  entities  suspend  or 
terminate  debt  collection  on  a  Treasury 
debt? 

5.9  When  will  Treasur>  entities  transfer  a 
Treasury  debt  to  the  Treasury 
Department's  Financial  Management 
Service  for  collection? 

5.10  How  will  Treasury  entities  use 
administrative  offset  (offset  of  non-tax 
Federal  payments)  to  collect  a  Treasury 
debt? 

5.11  How  will  Treasury  entities  use  ta.x 
refund  offset  to  collect  a  Treasury  debt? 

5.12  How  will  Treasury  entities  offset  a 
Federal  employee's  salary  to  c:ollect  a 
Treasury  debt?  ' 

5.13  How  will  Treasury  entities  use 
administratiye  wage  garnishment  to 
collect  a  Treasury  debt  from  a  debtor's 
wages? 

5.14  How  will  Treasury  entities  report 
Treasury  debts  to  credit  bureaus? 

5.15  How  will  Treasury  entities  refer 
Treasury  debts  to  pri\  ate  collection 
agencies? 

5.16  When  will  Treasury  entities  refer 
Treasury  debts  to  the  Department  of 
Justice? 

5.17  Will  a  debtor  who  owes  a  Treasury 
debt  be  ineligible  for  Federal  loan 
assistance  or  Federal  lit:enses,  permits  or 
privileges? 

5.18  How  does  a  debtor  request  a  special 
review  based  on  a  change  in 
circumstances  such  as  catastrophic 
illness,  divorce,  death,  or  disabilit\' 

5.19  Will  Treasury  entities  issue  a  refund  if 
money  is  erroneously  collected  on  a 
debt?' 

Subpart  C— Procedurss  for  Offset  of 
Treasury  Department  Payments  To  Collect 
Debts  Owed  to  Other  Federal  Agencies 

5.20  How  do  other  Federal  agencies  use  the 
offset  process  to  collect  debts  from 
payments  issued  by  a  Treasury  entity? 

5.21  What  does  a  Treasury  entity  do  upon 
receipt  of  a  request  to  offset  the  salary  of 
a  Treasury  entity  employee  to  collect  a 
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debt  owed  by  the  employee  to  another 
Federal  agency? 
Appendix  A  to  Pari  5— Treasury  Direi  tive 
34-01 — Waiving  Claims  Against 
Treasun'  Employees  for  Erroneous 
Payments 

Authoritv:  5  U.S.C.  5514;  26  U.S.C.  6402; 
31  use.  321.  3701,  3711.  3716.  3717.  3718. 
3720A.  3720B.  3720D 

Subpart  A — General  Provisions 

§  5. 1     What  definitions  apply  to  ttte 
regulations  in  ttiis  part? 

As  used  in  this  part: 

Administrative  offset  or  offset  means 
withholding  funds  payable  by  the 
United  States  (including  funds  payable 
by  the  United  States  on  behalf  of  a  State 
Government)  to.  or  held  by  the  United 
States  for.  a  person  to  satisfy  a  debt 
owed  by  the  person  The  term 
"administrative  offset"  includes,  but  is 
not  limited  to.  the  offset  of  Federal 
salar\'.  vendor,  retirement,  and  StRial 
Securitv  benefit  payments  The  terms 
"centralized  administrative  offset"  and 
"centralized  offset"  refer  to  the  process 
bv  which  the  Treasury  Department  s 
Financial  Management  Service  offsets 
Federal  payments  through  the  Treasury 
Offset  Program. 

Administrative  wage  garnishment 
means  the  process  by  which  a  Federal 
agencv  orders  a  non-Federal  employer 
to  withhold  amounts  from  a  debtors 
wages  to  satisfy  a  debt,  as  authorized  bv 
31  U.S.C.  3720D.  31  CFR285  ll.and 
this  part 

Agencv  or  Federal  agency  means  a 
department,  agency,  court,  court 
administrative  office,  or  instrumentalitv 
in  the  executive,  judicial,  or  legislative 
branch  of  the  Federal  Government, 
including  government  corporations 

Creditor  agency  means  anv  Federal 
agency  that  is  owed  a  debt 

Debt  means  any  amount  of  money, 
funds  or  property  that  has  been 
determined  by  an  appropriate  official  of 
the  Federal  Government  to  be  owed  to 
the  United  States  by  a  person.  As  used 
in  this  part,  the  term  "debt"  does  not 
include  debts  arising  under  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  1  ef 
seq). 

Debtor  means  a  person  who  owes  a 
debt  to  the  United  States. 

Delinquent  debt  means  a  debt  that  has 
not  been  paid  by  the  date  specified  in 
the  agency's  initial  written  demand  for 
pavment  or  applicable  agreement  or 
instrument  (including  a  post- 
delinquency  payment  agreement)  unless 
other  satisfactory  payment  arrangements 
have  been  made. 

Delinquent  Treasury  debt  means  a 
delinquent  debt  owed  to  a  Treasury 
entity. 


Disposable  pay  has  the  same  meaning 
as  that  term  is  defined  in  5  CFR 
550,1103 

Emplovee  or  Federal  employee  means 
a  current  employee  of  the  Treasury- 
Department  or  other  Federal  agency, 
including  a  current  member  of  the 
Armed  Forces,  Reserve  of  the  Armed 
Forces  of  the  United  States,  or  the 
National  Guard. 

FCCS  means  the  Federal  Claims 
Collection  Standards,  which  were 
jointly  published  by  the  Departments  of 
the  Treasury  and  Justice  and  codified  at 
31  CFR  parts  900— 904. 

Financial  Management  Service  means 
the  Financial  Management  Service,  a 
bureau  of  the  Treasury  Department, 
which  is  responsible  for  the  centralized 
collection  of  delinquent  debts  through 
the  offset  of  Federal  payments  and  other 
means. 

Pavment  agency  or  Federal  pa\Tnent 
agencv  means  any  Federal  agency  that 
transmits  payment  requests  in  the  form 
of  certified  payment  vouchers,  or  other 
similar  forms,  to  a  disbursing  official  for 
disbursement.  The  "payment  agency" 
may  be  the  agency  that  employs  the 
debtor  In  some  cases,  the  Treasury 
Department  may  be  both  the  creditor 
agency  and  payment  agency 

Person  means  an  individual, 
corporation,  partnership,  association, 
organization.  State  or  local  government, 
or  any  other  type  of  entity  other  than  a 
Federal  agency. 

Salarv  offset  means  a  type  of 
administrative  offset  to  collect  a  debt 
owed  by  a  Federal  employee  from  the 
current  pay  account  of  the  employee. 

Secretary  means  the  Secretary  of  the 
Treasury. 

Tax  refund  offset  is  defined  in  31  CFR 
JH5.2(a). 

Treasury'  debt  means  a  debt  owed  to 
a  Treasury  entity  by  a  person. 

Treasury'  Department  means  the 
United  States  Department  of  the 
Treasury. 

Treasury  entity  means  the  Office  of 
Inspector  General,  the  Office  of 
Inspector  General  for  Tax 
Administration,  or  a  bureau  of  the 
Treasury  Department,  including  the 
Departmental  Offices,  responsible  for 
the  collection  of  the  applicable  Treasury 
debt  Departmental  Offices  include,  but 
are  not  limited  to.  the  Office  of  DC. 
Pensions,  the  Community  Development 
Financial  Institution  Fund,  the 
Exe<:utive  Office  of  Asset  Forfeiture,  and 
the  Office  of  Foreign  Assets  Control. 
Other  bureaus  include,  but  are  not 
limited  to.  the  Bureau  of  Public  Debt; 
Bureau  of  Engraving  and  Printing;  U.S. 
Mint;  U.S.  Secret  Service;  Customs 
Service;  Financial  Management  Service; 
Internal  Revenue  Service;  Bureau  of 


Alcohol,  Tobacco,  and  Firearms;  Office 
of  Comptroller  of  the  Currency;  the 
Office  of  Thrift  Supervision;  Federal 
Law  Enforcement  Training  Center;  and 
the  Financial  Crimes  Enforcement 
Network. 

§  5.2    Why  Is  the  Treasury  Department 
issuing  these  regulations  and  what  do  they 
cover? 

(a)  Scope.  This  part  provides 
procedures  for  the  collection  of 
Treasury  debts.  This  part  also  provides 
procedures  for  collection  of  other  ^ebts 
owed  to  the  United  States  when  a 
request  for  offset  of  a  Treasury  payment 
is  received  by  the  Treasury  Department 
from  another  agency  (for  example,  when 
a  Treasury  Department  employee  owes 

a  debt  to  the  United  States  Department 
of  Education). 

(b)  Applicability.  (1)  This  part  applies 
to  the  Treasury  Department  when 
collecting  a  Treasury  debt,  to  persons 
who  owe  Treasury  debts,  and  to  Federal 
agencies  requesting  offset  of  a  payment 
issued  by  the  Treasury  Department  as  a 
payment  agency  (including  salary- 
payments  to  Treasury  Department 
employees). 

(2)  This  part  does  not  apply  to  tax 
debts  nor  to  any  debt  for  which  there  is 
an  indication  of  fraud  or 
misrepresentation,  as  described  in 

«}  900.3  of  the  FCCS.  unless  the  debt  is 
returned  by  the  Department  of  Justice  to 
the  Treasury  Department  for  handling. 

(3)  This  part  aoes  not  apply  to  the 
Financial  Management  Service  when 
acting  on  behalf  of  other  Federal 
agencies  and  states  to  collect  delinquent 
debt  referred  to  the  Financial 
Management  Service  for  collection 
action  as  required  or  authorized  by 
Federal  law.  See  31  CFR  part  285.' 

(4)  Nothing  in  this  part  precludes 
collection  or  disposition  of  any  debt 
under  statutes  and  regulations  other 
than  those  described  in  this  part.  See, 
for  example.  5  U.S.C.  5705, 
Advancements  and  Deductions,  which 
authorizes  Treasury  entities  to  recover 
travel  advances  by  offset  of  up  to  100% 
of  a  Federal  employees  accrued  pay. 
See,  also,  5  U.S.C.  4108.  governing  the 
collection  of  training  expenses.  To  the 
extent  that  the  provisions  of  laws,  other 
regulations,  and  Treasury  Department 
enforcement  policies  differ  from  the 
provisions  of  this  part,  those  provisions 
of  law,  other  regulations,  and  Treasury 
Department  enforcement  policies  apply 
to  the  remission  or  mitigation  of  fines, 
penalties,  and  forfeitures,  and  debts 
arising  under  the  tariff  laws  of  the 
United  States,  rather  than  the  provisions 
of  this  part. 

(c)  Additional  policies  and 
procedures.  Treasury  entities  may.  but 
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are  not  required  to,  promulgate 
additional  policies  and  procedures 
consistent  with  this  part,  the  FCCS,  and 
other  applicable  Federal  law,  policies, 
and  procedures. 

id]  Duplication  not  required.  Nothing 
in  this  part  requires  a  Treasiuy  entity  to 
duplicate  notices  or  administrative 
proceedings  required  by  contract,  this 
part,  or  other  laws  or  regulations. 

(e)  Use  of  multiple  collection 
remedies  allowed.  Treasiuy  entities  and 
other  Federal  agencies  may 
simultaneously  use  multiple  collection 
remedies  to  collect  a  debt,  except  as 
prohibited  by  law.  This  part  is  intended 
to  promote  aggressive  debt  collection, 
using  for  each  debt  all  available 
collection  remedies.  These  remedies  are 
not  listed  in  any  prescribed  order  to 
provide  Treasury  entities  with 
flexibility  in  determining  which 
remedies  will  be  most  efficient  in 
collecting  the  particular  debt. 

§  5.3    Do  these  regulations  adopt  the 
Federal  Claims  Collection  Standards 
(FCCS)? 

This  part  adopts  and  incorporates  all 
provisions  of  the  FCCS.  This  part  also 
supplements  the  FCCS  by  prescribing 
procediu-es  consistent  with  the  FCCS,  as 
necessary  and  appropriate  for  Treasury 
Department  operations. 

Subpart  B— Procedures  To  Collect 
Treasury  Debts 

§  5.4    What  notice  will  Treasury  entities 
send  to  a  debtor  when  collecting  a  Treasury 
debt? 

(a)  Notice  requirements.  Treasury 
entities  shall  aggressively  collect 
Treasury  debts.  Treasury  entities  shall 
promptly  send  at  least  one  written 
notice  to  a  debtor  informing  the  debtor 
of  the  consequences  of  failing  to  pay  or 
otherwise  resolve  a  Treasury  debt.  The 
notice(s)  shall  be  sent  to  the  debtor  at 
the  most  ciurent  address  of  the  debtor 
in  the  records  of  the  Treasury  entity 
collecting  the  debt.  Generally,  before 
starting  the  collection  actions  described 
in  §§  5.5  and  5.9  through  5.17  of  this 
part.  Treasury  entities  will  send  no 
more  than  two  written  notices  to  the 
debtor.  The  purpose  of  the  notice(s)  is 
to  explain  why  the  debt  is  owed,  the 
amount  of  the  debt,  how  a  debtor  may 
pay  the  debt  or  make  alternate 
repayment  arrangements,  how  a  debtor 
may  review  documents  related  to  the 
debt,  how  a  debtor  may  dispute  the 
debt,  the  collection  remedies  available 
to  Treasiury  entities  if  the  debtor  refuses 
to  pay  the  debt,  and  other  consequences 
to  the  debtor  if  the  debt  is  not  paid. 
Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  wrritten 
notice(s)  shall  explain  to  the  debtor: 


(1)  The  natvue  and  amount  of  the 
debt,  and  the  facts  giving  rise  to  the 
debt; 

(2)  How  interest,  penalties,  and 
administrative  costs  are  added  to  the 
debt,  the  date  by  which  payment  should 
be  made  to  avoid  such  charges,  and  that 
such  assessments  must  be  made  unless 
excused  in  accordance  with  31  CFR 
901.9  [see  §  5,5  of  .this  part); 

(3)  The  date  by  whicn  payment 
should  be  made  to  avoid  the  enforced 
collection  actions  described  in 
paragraph  (a)(6)  of  this  section; 

(4)  The  Treasury  entity's  willingness 
to  discuss  alternative  payment 
arrangements  and  how  the  debtor  may 
enter  into  a  written  agreement  to  repay 
the  debt  under  terms  acceptable  to  the 
Treasury  entity  [see  §  5.6  of  this  part); 

(5)  The  name,  address,  and  telephone 
number  of  a  contact  person  or  office 
within  the  Treasury  entity; 

(6)  The  Treasury  entity's  intention  to 
enforce  collection  if  the  debtor  fails  to 
pay  or  otherwise  resolve  the  debt,  by 
taking  one  or  more  of  the  following 
actions: 

(i)  Offset.  Offset  the  debtor's  Federal 
payments,  including  income  tax 
refunds,  salary,  certain  benefit  payments 
(such  as  Social  Security),  retirement, 
vendor,  travel  reimbursements  and 
advances,  and  other  Federal  payments 
(see  §§5.10  through  5.12  of  this  part); 

(ii)  Private  collection  agency.  Refer 
the  debt  to  a  private  collection  agency 
(see  §  5.15  of  this  part); 

(iii)  Credit  bureau  reporting.  Report 
the  debt  to  a  credit  bureau  (see  §  5.14  of 
this  part); 

(iv)  Administrative  wage  garnishment. 
Garnish  the  debtor's  wages  through 
administrative  wage  garnishment  [see 
§5.13  of  this  part); 

(v)  Litigation.  Refer  the  debt  to  the 
Department  of  Justice  to  initiate 
litigation  to  collect  the  debt  [see  §  5.16 
of  this  part); 

(vi)  Treasury  Department's  Financial 
Management  Service.  Refer  the  debt  to 
the  Financial  Management  Service  for 
collection  [see  §  5.9  of  this  part); 

(7)  That  Treasury  debts  over  180  days 
delinquent  must  be  referred  to  the 
Financial  Management  Service  for  the 
collection  actions  described  in 
paragraph  (a)(6)  of  this  section  [see  §  5.9 
of  this  part); 

(8)  How  the  debtor  may  inspect  and 
copy  records  related  to  the  debt; 

(9)  How  the  debtor  may  request  a 
review  of  the  Treasury  entity's 
determination  that  the  debtor  owes  a 
debt  and  present  evidence  that  the  debt 
is  not  delinquent  or  legally  enforceable 
(see  §§  5.10(c)  and  5.11(c)'of  this  part); 

(10)  How  a  debtor  may  request  a 
hearing  if  the  Treasury  entity  intends  to 


garnish  the  debtor's  private  sector  [i.e., 
non-Federal)  wages  [see  §  5.13(a)  of  this 
part),  including: 

(i)  The  method  and  time  period  for 
requesting  a  hearing; 

(ii)  That  the  timely  filing  of  a  request 
for  a  hearing  on  or  before  the  15th 
business  day  following  the  date  of  the 
notice  will  stay  the  commencement  of 
administrative  wage  garnishment,  but 
not  necessarily  other  collection 
procedures;  and 

(iii)  The  name  and  address  of  the 
office  to  which  the  request  for  a  hearing 
should  be  sent. 

(11)  How  a  debtor  who  is  a  Federal 
employee  subject  to  Federal  salary  offset 
may  request  a  hearing  [see  §  5.12(e)  of 
this  part),  including: 

(i)  The  method  and  time  period  for 
requesting  a  hearing; 

(ii)  That  the  timely  filing  of  a  request 
for  a  hearing  on  or  before  the  1 5th 
calendar  day  following  receipt  of  the 
notice  will  stay  the  commencement  of 
salary  offset,  but  not  necessarily  other 
collection  procedures: 

(iii)  The  name  and  address  of  the 
office  to  which  the  request  for  a  hearing 
should  be  sent; 

(iv)  That  the  Trea     ry  entity  will  refer 
the  debt  to  the  debti  .  s  employing 
agency  or  to  the  Financial  Management 
Service  to  implement  salary  offset, 
unless  the  employee  files  a  timely 
request  for  a  hearing; 

(v)  That  a  final  decision  on  the 
hearing,  if  requested,  will  be  issued  at 
the  earliest  practical  date,  but  not  later 
than  60  days  after  the  filing  of  the 
request  for  a  hearing,  unless  the 
employee  requests  and  the  hearing 
official  grants  a  delay  in  the 
proceedings: 

(vi)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  Federal 
emplovee  to  penalties  under  the  False 
Claims  Act  (31  U.S.C.  3729-3731)  or 
other  applicable  statutory  authority,  and 
criminal  penalties  under  18  U.S.C.  286. 
287,  1001,  and  1002,  or  other  applicable 
statutory  authority; 

(vii)  That  unless  prohibited  by 
contract  or  statute,  amounts  paid  on  or 
deducted  for  the  debt  which  are  later 
waived  or  found  not  owed  to  the  United 
States  will  be  promptly  refunded  to  the 
employee;  and  (viii)  That  proceedings 
with  respect  to  such  debt  are  governed 
by  5  U.S.C.  5514  and  31  U.S.C.  3716: 

(12)  How  the  debtor  may  request  a 
waiver  of  the  debt,  if  applicable  [see,  for 
example.  Treasury  Directive  34-01 
(Waiving  Claims  Against  Treasury 
Employees  for  Erroneous  Payments),  set 
forth  at  Appendix  A  of  this  part  and  at 
h  ttp://www.  treas.gov/regs]; 
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(13)  How  the  debtor's  spouse  may 
claim  his  or  her  share  of  a  joint  income 
tax  refund  by  filing  Form  8379  with  the 
Internal  Revenue  Service  (see  http:// 
^^■\\^v.i^s  gov] 

(14)  How  the  debtor  mav  exercise 
other  statutory  or  regulatory  rights  and 
remedies  available  to  the  debtor; 

(15)  That  certain  debtors  mav  be 
ineligible  for  Federal  Government  loans, 
guaranties  and  insurance  (see  31  U.S.C. 
3720B,  31  CFR  285.13.  and  «?  5.17(a)  of 
this  part); 

(16)  If  applicable,  the  Treasury 
entity's  intention  to  suspend  or  revoke 
licenses,  permits  or  privileges  (see 
§5.1 7(b)  of  this  part);  and 

(17)  That  the  debtor  should  advise  the 
Treasury  entity  of  a  bankruptcv 
proceeding  of  the  debtor  or  another 
person  liable  for  the  debt  being 
collected. 

ib)  Exceptions  to  notice  requirements. 
A  Treasury  entitv  may  omit  from  a 
notice  to  a  debtor  one  or  more  of  the 
provisions  contained  in  paragraphs 
(a)(6)  through  (a)(17)  of  this  section  if 
the  Treasury  entity,  in  consultation  with 
its  legal  counsel,  determines  that  any 
provision  is  not  legally  required  given 
the  collection  remedies  to  be  applied  to 
a  particular  debt. 

(c)  Respond  to  debtors:  comply  with 
FCCS.  Treasun,'  entities  should  respond 
promptly  to  communications  from 
debtors  and  comply  with  other  FCX'.S 
provisions  applicable  to  the 
administrative  collection  of  debts.  See 
31  CFR  part  901 

§  5.5    How  will  Trsasury  entities  add 
interest,  penalty  charges,  and 
administrative  costs  to  a  Treasury  debt? 

(a)  Assessment  and  notice  Treasury 
entities  shall  assess  interest,  penalties 
and  administrative  costs  on  Treasury 
debts  in  accordance  with  the  provisions 
of  31  U.S.C.  3717  and  31  CFR  901.9,  on 
Treasury  debts  Interest  shall  be  charged 
in  accordance  with  the  requirements  of 
31  U.S.C.  3717(a).  Penalties  shall  accrue 
at  the  rate  of  6%  per  year,  or  such  other 
higher  rate  as  authorized  by  law. 
Administrative  costs,  that  is  the  costs  of 
processing  and  handling  a  delinquent 
debt,  shall  be  determined  bv  the 
Treasury  entity  collecting  the  Treasury 
debt.  Treasury  entities  may  have 
additional  policies  regarding  how 
interest,  penalties,  and  administrative 
costs  are  assessed  on  particular  types  of 
debts  Treasury-  entities  are  required  to 
explain  in  the  notice  to  the  debtor 
described  in  §  5  4  of  this  part  how 
interest,  penalties,  costs,  and  other 
charges  are  assessed,  unless  the 
requirements  are  included  in  a  contract 
or  repayment  agreement. 


(b)  Waiver  of  interest,  penalties,  and 
adnunistrative  costs.  Unless  otherwise 
required  by  law,  Treasury  entities  may 
not  charge  interest  if  the  amount  due  on 
the  debt  is  paid  within  30  days  after  the 
date  from  which  the  interest  accrues. 
See  31  use.  3717(d).  Treasury  entities 
mav  waive  interest,  penalties,  and 
administrative  costs,  or  any  portion 
thereof,  when  it  would  be  against  equity 
and  good  conscience  or  not  in  the 
Treasury  entity's  best  interest  to  collect 
such  charges,  in  accordance  with 
Treasury  guidelines  for  waiving  claims 
against  Treasury-  employees  for 
erroneous  overpayments.  See  Treasury 
Directive  34-01  (Waiving  Claims 
Against  Treasury  Employees  for 
Erroneous  Payments)  set  forth  at 
Appendix  A  of  this  part  and  at  http:// 
\%-ww.treas  gov/regs.  Legal  counsel 
approval  is  not  required  to  waive  such 
charges.  (If.,  tjt)  5.7  and  5.8  of  this  part, 
which  require  legal  counsel  approval 
when  compromising  a  debt  or 
terminating  debt  collection  activity  on  a 
debt. 

(c)  Accrual  during  suspension  of  debt 
collection.  In  most  cases,  interest, 
penalties  and  administrative  costs  will 
continue  to  accrue  during  any  period 
when  collection  has  been  suspended  for 
any  reason  (for  example,  when  the 
debtor  has  requested  a  hearing). 
Treasury  entities  may  suspend  accrual 
of  any  or  all  of  these  charges  when 
accrual  would  be  against  equity  and 
good  conscience  or  not  in  the  Treasury 
entity's  best  interest,  in  accordance  with 
Treasury  guidelines  for  waiving  claims 
against  Treasury  employees  for 
erroneous  overpayments.  See  Treasury 
Directive  34-01  (Waiving  Claims 
Against  Treasury-  Employees  for 
Erroneous  Payments),  set  forth  at 
Appendix  A  of  this  part  and  http:// 
vvvv-H'  treas.gov/regs. 

§  5.6    When  will  Treasury  entities  allow  a 
debtor  to  pay  a  Treasury  debt  In 
Installments  instead  of  one  lump  sum? 

If  a  debtor  is  financially  unable  to  pay 
the  debt  in  one  lump  sum,  a  Treasury 
entity  mav  accept  payment  of  a  Treasury 
debt  in  regular  installments,  in 
ac  cordance  with  the  provisions  of  31 
CFR  901  8  and  the  Treasury-  entity's 
policies  and  procedures. 

§  5.7    When  will  Treasury  entities 
compromise  a  Treasury  det>t? 

If  a  Treasury  entity  cannot  collect  the 
full  amount  of  a  Treasury-  debt,  the 
Treasury  entity  may  compromise  the 
debt  in  accordance  with  the  provisions 
of  31  CFR  part  902  and  the  Treasury- 
entity's  policies  and  procedures.  Legal 
counsel  approval  to  compromise  a 
Treasury  debt  is  required  as  described 


in  Treasury  Directive  34-02  (Credit 
Management  and  Debt  Collection), 
which  may  be  found  at  http:// 
WH-w.  treas.gov/regs. 

§  5.8    When  will  Treasury  entities  suspend 
or  terminate  debt  collection  on  a  Treasury 
debt? 

If.  after  pursuing  all  appropriate 
means  of  collection,  a  Treasury  entity 
determines  that  a  Treasury  debt  is 
uncollectible,  the  Treasury  entity  may 
suspend  or  terminate  debt  collection 
activity  in  accordance  with  the 
provisions  of  31  CFR  part  903  and  the 
Treasury  entity's  policies  and 
procedures.  Legal  counsel  approval  to 
terminate  debt  collection  activity  is 
required  as  described  in  Treasury 
Directive  34-02  (Credit  Management 
and  Debt  Collection),  which  may  be 
found  at  /7ffp.-//ivmv.freas.gov'/regs. 

§  5.9    When  will  Treasury  entities  transfer  a 
Treasury  debt  to  the  Treasury  Department's 
Financial  Management  Service  for 
collection? 

(a)  Treasury  entities  will  transfer  any 
eligible  debt  that  is  more  than  180  days 
delinquent  to  the  Financial  Management 
Service  for  debt  collection  services,  a 
process  known  as  "cross-servicing."  See 
31  U.S.C.  3711(g)  and  31  CFR  285.12. 
Treasury  entities  may  transfer  debts 
delinquent  180  days  or  less  to  the 
Financial  Management  Service  in 
accordance  with  the  procedures 
described  in  31  CFR  285.12.  The 
Financial  Management  Service  takes 
appropriate  action  to  collect  or 
compromise  the  transferred  debt,  or  to 
suspend  or  terminate  collection  action 
thereon,  in  accordance  with  the 
statutory'  and  regulatory  requirements 
and  authorities  applicable  to  the  debt 
and  the  collection  action  to  be  taken. 
See  31  CFR  285.12(b)(2).  Appropriate 
action  includes,  but  is  not  limited  to. 
contact  with  the  debtor,  referral  of  the 
debt  to  the  Treasury  Offset  Program, 
private  collection  agencies  or  the 
Department  of  Justice,  reporting  of  the 
debt  to  credit  bureaus,  and 
administrative  wage  garnishment. 

(b)  At  least  sixty  (60)  days  prior  to 
transferring  a  Treasury  debt  to  the 
Financial  Management  Service, 
Treasury-  entities  will  send  notice  to  the 
debtor  as  required  by  §  5.4  of  this  part. 
Treasury  entities  will  certify  to  the 
Financial  Management  Service,  in 
writing,  that  the  debt  is  valid, 
delinquent,  legally  enforceable,  and  that 
there  are  no  legal  bars  to  collection.  In 
addition.  Treasury  entities  will  certify 
their  compliance  with  all  applicable  due 
process  and  other  requirements  as 
described  in  this  part  emd  other  Federal 
laws.  See  31  CFR  285.12(i)  regarding  the 
certification  requirement. 
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(c)  As  part  of  its  debt  collection 
process,  the  Financial  Management 
Service  uses  the  Treasury  Offset 
Program  to  collect  Treasury  debts  by 
administrative  and  tax  refund  offset.  See 
31  CFR  285.12(g).  The  Treasury  Offset 
Program  is  a  centralized  offset  program 
administered  by  the  Financial 
Management  Service  to  collect 
delinquent  debts  owed  to  Federal 
agencies  and  states  (including  past-due 
child  support).  Under  the  Treasury 
Offset  Program,  before  a  Federal 
payment  is  disbursed,  the  Financial 
Management  Service  compares  the 
name  and  taxpayer  identification 
number  (TIN)  of  the  payee  with  the 
names  and  TINs  of  debtors  that  have 
been  submitted  by  Federal  agencies  and 
states  to  the  Treasury  Offset  Program 
database,  ff  there  is  a  match,  the 
Financial  Management  Service  (or,  in 
some  cases,  another  Federal  disbursing 
agency)  offsets  all  or  a  portion  of  the 
Federal  payment,  disburses  any 
remaining  payment  to  the  payee,  and 
pays  the  offset  amount  to  the  creditor 
agency.  Federal  payments  eligible  for 
offset  include,  but  are  not  limited  to, 
income  tax  refunds,  salary,  travel 
advances  and  reimbursements, 
retirement  and  vendor  payments,  and 
Social  Security  and  other  benefit 
payments. 

§  5.10    How  will  Treasury  entitles  use 
administrative  offset  (offset  of  non-tax 
Federal  payments)  to  collect  a  Treasury 
debt? 

(a)  Centralized  administrative  offset 
thmugh  the  Treasury  Offset  Progmm.  (1) 
In  most  cases,  the  Financial 
Management  Service  uses  the  Treasury 
Offset  Program  to  collect  Treasury  debts 
by  the  offset  of  Federal  payments.  See 
§  5.9(c)  of  this  part.  If  not  already 
transferred  to  the  Financial  Management 
Service  under  §  5.9  of  this  part.  Treasury 
entities  will  refer  any  eligible  debt  over 
180  days  delinquent  to  the  Treasury 
Offset  Program  for  collection  by 
centralized  administrative  offset.  See  31 
U.S.C.  3716(c)(6);  31  CFR  part  285, 
subpart  A;  and  31  CFR  901.3(b). 
Treasury  entities  may  refer  any  eligible 
debt  less  than  180  days  delinquent  to 
the  Treasury  Offset  Program  for  offset. 

(2)  At  least  sixty  (60)  days  prior  to 
referring  a  debt  to  the  Treasury  Offset 
Program,  in  accordance  with  paragraph 
{a)(l)  of  this  section,  Treasury  entities 
will  send  notice  to  the  debtor  in 
accordance  with  the  requirements  of 
§  5.4  of  this  part.  Treasury  entities  will 
certify  to  the  Financial  Management 
Service,  in  writing,  that  the  debt  is 
valid,  delinquent,  legally  enforceable, 
and  that  there  are  no  legal  bars  to 
collection  by  offset.  In  addition. 


Treasury  entities  will  certify  their 
compliance  with  the  requirements 
described  in  this  part. 

(b)  Non-centralized  administrative 
offset  for  Treasury  debts.  (1)  When 
centralized  administrative  offset 
through  the  Treasury  Offset  Program  is 
not  available  or  appropriate,  Treasury- 
entities  may  collect  past-due,  legally 
enforceable  Treasury  debts  through  non- 
centralized  administrative  offset.  See  31 
CFR  901.3(c).  In  these  cases,  Treasury 
entities  may  offset  a  payment  internally 
or  make  an  offset  request  directly  to  a 
Federal  payment  agency.  If  the  Federal 
payment  agency  is  another  Treasury 
entity,  the  Treasury  entity  making  the 
request  shall  do  so' through  the  Deputy 
Chief  Financial  Officer  as  described  in 
§  5.20(c)  of  this  part. 

(2)  At  least  thirty  (30)  days  prior  to 
offsetting  a  payment  internally  or 
requesting  a  Federal  payment  agency  to 
offset  a  payment,  Treasury  entities  will 
send  notice  to  the  debtor  in  accordance 
with  the  requirements  of  §  5.4  of  this 
part.  When  referring  a  debt  for  offset 
under  this  paragraph  (b).  Treasury 
entities  making  the  request  will  certify, 
in  writing,  that  the  debt  is  valid, 
delinquent,  legally  enforceable,  and  that 
there  are  no  legal  bars  to  collection  by 
offset.  In  addition,  Treasury'  entities  will 
certify  their  compliance  with  these 
regulations  concerning  administrative 
offset.  See  31  CFR  901.3(c)(2)(ii). 

(c)  Administrative  review.  The  notice 
described  in  §  5.4  of  this  part  shall 
explain  to  the  debtor  how  to  request  an 
administrative  review  of  a  Treasury 
entity's  determination  that  the  debtor 
owes  a  Treasury  debt  and  how  to 
present  evidence  that  the  debt  is  not 
delinquent  or  legally  enforceable.  In 
addition  to  challenging  the  existence 
and  amount  of  the  debt,  the  debtor  may 
seek  a  review  of  the  terms  of  repayment. 
In  most  cases.  Treasury  entities  will 
provide  the  debtor  with  a  "paper 
hearing"  based  upon  a  review  of  the 
written  record,  including 
documentation  provided  by  the  debtor. 
Treasury  entities  shall  provide  the 
debtor  with  a  reasonable  opportunity  for 
an  oral  hearing  when  the  debtor 
requests  reconsideration  of  the  debt  and 
the  Treasury  entity  determines  that  the 
question  of  the  indebtedness  cannot  be 
resolved  by  review  of  the  documentary 
evidence,  for  example,  when  the 
validity  of  the  debt  tvuns  on  an  issue  of 
credibility  or  veracity.  Unless  otherwise 
required  by  law,  an  oral  hearing  under 
this  section  is  not  required  to  be  a 
formal  evidentiary  hearing,  although 
Treasury  entities  should  carefully 
document  all  significant  matters 
discussed  at  the  hearing.  Treasury 
entities  may  suspend  collection  through 


administrative  offset  and/or  other 
collection  actions  pending  the 
resolution  of  a  debtor's  dispute.  Each 
Treasury  entity  will  have  its  own 
policies  and  procedures  concerning  the 
administrative  review  process 
consistent  with  the  FCCS  and  the 
regulations  in  this  section. 

(d)  Procedures  for  expedited  offset. 
Under  the  circumstances  described  in 
31  CFR  901.3(b)(4)(iii).  Treasur\-  entities 
may  effect  an  offset  against  a  payment 
to  be  made  to  the  debtor  prior  to 
sending  a  notice  to  the  debtor,  as 
described  in  §  5.4  of  this  part,  or 
completing  the  procedures  described  in 
paragraph  (b)(2)  and  (c)  of  this  section. 
Treasury'  entities  shall  give  the  debtor 
notice  and  an  opportunity  for  review  as 
soon  as  practicable  and  promptly  refund 
any  money  ultimately  found  not  to  have 
been  owed  to  the  Government. 

§  5.1 1     How  will  Treasury  entities  use  tax 
refund  offset  to  collect  a  Treasury  detJt? 

(a)  Tax  refund  offset.  In  most  cases, 
the  Financial  Management  Service  uses 
the  Treasury  Offset  Program  to  collect 
Treasury  debts  by  the  offset  of  tax 
refunds  and  other  Federal  payments. 
See  §  5.9(c)  of  this  part.  If  not  already 
transferred  to  the  Financial  Management 
Service  under  §  5.9  of  this  part.  Treasury 
entities  will  refer  to  the  Treasury  Offset 
Program  any  past-due,  legally 
enforceable  debt  f    collection  by  tax 
refimd  offset.  Se-     6  U.S.C.  6402(d),  31 
U.S.C.  3720A  ai   .  31  CFR  285.2. 

(b)  Notice.  At  least  sixty  (60)  days 
prior  to  referring  a  debt  to  the  Treasury 
Offset  Program,  Treasury  entities  will 
send  notice  to  the  debtor  in  accordance 
with  the  requirements  of  §  5.4  of  this 
part.  Treasury  entities  will  certify  to  the 
Financial  Management  Service's 
Treasury  Offset  Program,  in  writing,  that 
the  debt  is  past-due  and  legally 
enforceable  in  the  amount  submitted 
and  that  the  Treasury-  entities  have 
made  reasonable  efforts  to  obtain 
payment  of  the  debt  as  described  in  31 
CFR  285.2(d).  In  addition.  Treasury 
entities  will  certify  their  compliance 
with  all  applicable  due  process  and 
other  requirements  described  in  this 
part  and  other  Federal  laws.  See  31 
U.S.C.  3720A(b)  and  31  CFR  285.2. 

(c)  Administrative  review.  The  notice 
described  in  §  5.4  of  this  part  shall 
provide  the  debtor  with  at  least  60  days 
prior  to  the  initiation  of  tax  refund  offset 
to  request  an  administrative  review  as 
described  in  §  5.10(c)  of  this  part. 
Treasury  entities  may  suspend 
collection  through  tax  refund  offset  and/ 
or  other  collection  actions  pending  the 
resolution  of  the  debtor's  dispute. 
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§  5.1 2    How  will  Treasury  entities  offset  a 
Federal  employee  s  salary  to  collect  a 
Treasury  debt? 

(a)  Federal  salary  offset.  (1)  Salary- 
offset  is  used  to  collect  debts  owed  to 
the  United  Stales  by  Treasurv 
Department  and  other  Federal 
employees.  If  a  Federal  employee  owes 
a  Treasury  debt.  Treasury  entities  may 
offset  the  employee's  Federal  salary  to 
collect  the  debt  in  the  manner  described 
in  this  section.  For  information  on  how 
a  Federal  agency  other  than  a  Treasury 
entity  may  collect  debt  from  the  salary 
of  a  Treasury  Department  emplt)yee,  stte 
§«»  5.20  and  5.21,  subpart  C.  of  this  part 

(2)  Nothing  in  this  part  requires  a 
Treasury  entity  to  collect  a  Treasury 
debt  in  accordance  with  the  provisions 
of  this  section  if  Federal  law  allows 
otherwise.  See.  for  example.  5  U.S.C. 
5705  (travel  advances  not  used  for 
allowable  travel  e.xpenses  are 
recoverable  from  the  employee  or  his 
estate  by  setoff  against  accrued  pay  and 
other  means)  and  5  U.S.C.  41D8 
(recovery  of  training  expen.ses). 

(3)  Treasury  entities  may  use  the 
administrative  wage  garnishment 
procedure  described  in  §5.13  of  this 
part  to  collect  a  debt  from  an 
individual's  non-Federal  wages. 

(b)  Centralized  salary  offset  throuiih 
the  Treasury  Offset  Program  As 
described  in  §  5.9(a)  of  this  part. 
Treasury  entities  will  refer  Treasury 
debts  to  the  Financial  Management 
Service  for  collection  by  administrative 
offset,  including  salary  offset,  through 
the  Treasury  Offset  Program  When 
possible.  Treasury  entities  should 
attempt  salary  offset  through  the 
Treasury  Offset  Program  before  applying 
the  procedures  in  paragraph  |c)  of  this 
section.  See  5  CFK  550  1109. 

(c)  Non-centralized  salary  offset  for 
Treasury  debts  When  centralized  salary 
offset  through  the  Treasury  Offset 
Program  is  not  available  or  appropriate. 
Treasury  entities  may  collect  delinquent 
Treasury  debts  through  non-centralized 
salary  offset.  See  5  CFR  550. 1 109.  In 
these  cases.  Treasury  entities  may  offset 
a  payment  internally  or  make  a  request 
directly  to  a  Federal  payment  agency  to 
offset  a  salary  payment  to  collect  a 
delinquent  debt  owed  by  a  Federal 
employee.  If  the  Federal  payment 
agency  is  another  Treasury  entity,  the 
Treasury  entity  making  the  request  shall 
do  so  through  the  Deputy  Chief 
Financial  Officer  as  described  in 

§  5.20(c)  of  this  part.  At  least  thirty  (30) 
days  prior  to  offsetting  internally  or 
requesting  a  Federal  ageniy  to  offset  a 
salary  payment.  Treasury  entities  will 
send  notice  to  the  debtor  in  accordance 
with  the  requirements  of  §  5  4  of  this 
part.  When  referring  a  debt  for  offset, 


Treasury  entities  will  certify  to  the 
payment  agency,  in  writing,  that  the 
debt  is  valid,  delinquent  and  legally 
enforceable  in  the  amount  stated,  and 
there  are  no  legal  bars  to  collection  by 
salary  offset.  In  addition.  Treasury 
entities  will  certify  that  all  due  process 
and  other  prerequisites  to  salary  offset 
have  been  met   See  5  U.S.C  5514,  31 
U.S.C.  371b(a).  and  this  section  for  a 
description  of  the  due  process  and  other 
prerequisites  for  salary  offset. 

(d)  When  prior  notice  not  required 
Treasury  entities  are  not  required  to 
provide  prior  notice  to  an  employee 
when  the  following  adjustments  are 
made  by  a  Treasury  entity  to  a  Treasury 
employee's  pay: 

( 1 )  Any  aojustment  to  pay  arising  out 
of  any  employee's  election  of  coverage 
or  a  change  in  coverage  under  a  Federal 
benefits  program  requiring  periodic 
dedurtit)ns  from  pay,  if  the  amount  to 
lie  riHiovered  was  accumulated  over  four 
pay  periods  or  less: 

(2)  A  routine  intra-agency  adjustment 
of  pay  that  is  made  to  correct  an 
overpayment  of  pay  attributable  to 
clerical  or  administrative  errors  or 
delays  in  processing  pay  documents,  if 
the  overpayment  occurred  within  the 
four  pay  periods  preceding  the 
adjustment,  and.  at  the  time  of  such 
adjustment,  or  as  soon  thereafter  as 
practical,  the  individual  is  provided 
written  notice  of  the  nature  and  the 
amount  of  the  adjustment  and  point  of 
contact  for  contesting  such  adjustment; 
or 

(3)  Any  adjustment  to  collect  a  debt 
amounting  to  $50  or  less,  if,  at  the  time 
of  such  adjustment,  or  as  soon  thereafter 
as  practical,  the  individual  is  provided 
written  notice  of  the  nature  and  the 
amount  of  the  adjustment  and  a  point  of 
contact  for  contesting  such  adjustment. 

(e)  Hearing  procedures.  (1)  Request 
for  0  hearing  A  Federal  employee  who 
has  received  a  notice  that  his  or  her 
Treasury  debt  will  be  collected  by 
means  of  salary  offset  may  request  a 
hearing  concerning  the  existence  or 
amount  of  the  debt.  The  Federal 
employee  also  may  request  a  hearing 
concerning  the  amount  proposed  to  be 
deducted  from  the  employee's  pay  each 
pay  period  The  employee  must  send 
any  request  for  hearing,  in  writing,  to 
the  office  designated  in  the  notice 
described  in  §5  4.  See  §  5.4(a)(ll).  The 
request  must  be  received  by  the 
designated  office  on  or  before  the  15th 
calendar  day  following  the  employee's 
receipt  of  the  notice  The  employee 
must  sign  the  request  and  specify 
whether  an  oral  or  paper  hearing  is 
requested.  If  an  oral  hearing  is 
requested,  the  employee  must  explain 
why  the  matter  cannot  be  resolved  by 


review  of  the  documentary  evidence 
alone.  All  travel  expenses  incurred  by 
the  Federal  employee  in  connection 
with  an  in-person  hearing  will  be  borne 
by  the  employee. 

(2)  Failure  to  submit  timely  request  for 
hearing.  If  the  employee  fails  to  submit 

a  request  for  hearing  within  the  time 
period  described  in  paragraph  (e)(1)  of 
this  section,  the  employee  will  have 
waived  the  right  to  a  hearing,  and  salary 
offset  may  be  initiated.  However. 
Treasury  entities  should  accept  a  late 
request  for  hearing  if  the  employee  can 
show  that  the  late  request  was  the  result 
of  circumstances  beyond  the  employee's 
control  or  because  of  a  failure  to  receive 
actual  notice  of  the  filing  deadline. 

(3)  Hearing  official.  Treasury  entities 
must  obtain  the  services  of  a  hearing 
official  who  is  not  under  the 
supervision  or  control  of  the  Secretary. 
Treasury  entities  may  contact  the 
Deputy  Chief  Financial  Officer  as 
described  in  §  5.20(c)  of  this  part  or  an 
agent  of  any  agency  designated  in 
Appendix  A  to  5  CFR  part  581  (List  of 
Agents  Designated  to  Accept  Legal 
Process)  to  request  a  hearing  official. 

(4)  Notice  of  hearing.  After  the 
employee  requests  a  hearing,  the 
designated  hearing  official  shall  inform 
the  employee  of  the  form  of  the  heeiring 
to  be  provided.  For  oral  hearings,  the 
notice  shall  set  forth  the  date,  time  and 
location  of  the  hearing.  For  paper 
hearings,  the  notice  shall  notify  the 
employee  of  the  date  by  which  he  or  she 
should  submit  written  arguments  to  the 
designated  hearing  official.  The  hearing 
official  shall  give  the  employee 
reasonable  time  to  submit 
documentation  in  support  of  the 
employee's  position.  The  hearing 
official  shall  schedule  a  new  hearing 
date  if  requested  by  both  parties.  The 
hearing  official  shall  give  both  parties 
reasonable  notice  of  the  time  and  place 
of  a  rescheduled  hearing. 

(5)  Oral  hearing.  The  hearing  official 
will  conduct  an  oral  hearing  if  he  or  she 
determines  that  the  matter  cannot  be 
resolved  by  review  of  documentary 
evidence  alone  (for  example,  when  an 
issue  of  credibility  or  veracity  is 
involved).  The  hearing  need  not  take  the 
form  of  an  evidentiary  hearing,  but  may 
be  conducted  in  a  manner  determined 
by  the  hearing  official,  including  but  not 
limited  to: 

(i)  Informal  conferences  with  the 
hearing  official,  in  which  the  employee 
and  agency  representative  will  be  given 
full  opportunity  to  present  evidence, 
witnesses  and  argument; 

(ii)  Informal  meetings  with  an 
interview  of  the  employee  by  the 
hearing  official;  or 
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(ill)  Formal  vmtten  submissions,  with 
an  opportunity  for  oral  presentation. 

(6)  Paper  hearing.  If  the  hearing 
official  determines  that  an  oral  hearing 
is  not  necessary,  he  or  she  will  make  the 
determination  based  upon  a  review  of 
the  available  written  record,  including 
any  documentation  submitted  by  the 
employee  in  support  of  his  or  her 
position. 

(7)  Failure  to  appear  or  submit 
documentary  evidence,  la  the  absence  of 
good  cause  shown  (for  example, 
excused  illness),  if  the  employee  fails  to 
appear  at  an  oral  hearing  or  fails  to 
submit  documentary  evidence  as 
required  for  a  paper  hearing,  the 
employee  will  have  waived  the  right  to 

a  hearing,  and  salary  offset  may  be 
initiated.  Further,  the  employee  will 
have  been  deemed  to  admit  the 
existence  and  amount  of  the  debt  as 
described  in  the  notice  of  intent  to 
offset.  If  the  Treasury  entity 
representative  fails  to  appear  at  an  oral 
hearing,  the  hearing  official  shall 
proceed  with  the  hearing  as  scheduled, 
and  make  his  or  her  determination 
based  upon  the  oral  testimony  presented 
and  the  documentary  evidence 
submitted  by  both  parties. 

(8)  Burden  of  proof.  Treasvu7  entities 
will  have  the  initial  binden  to  prove  the 
existence  and  amount  of  the  debt. 
Thereafter,  if  the  employee  disputes  the 
existence  or  amotmt  of  the  debt,  the 
employee  must  prove  by  a 
preponderance  of  the  evidence  that  no 
debt  exists  or  that  the  amount  of  the 
debt  is  incorrect.  In  addition,  the 
employee  may  present  evidence  that  the 
proposed  terms  of  the  repayment 
schedule  are  unlawful,  would  cause  a 
financial  hardship  to  the  employee,  or 
that  collection  of  the  debt  may  not  be 
pursued  due  to  operation  of  law. 

(9)  Record.  The  hearing  official  shall 
maintain  a  summary  record  of  any 
hearing  provided  by  this  part.  Witnesses 
will  testify  under  oath  or  affirmation  in 
oral  hearings. 

(10)  Date  of  decision.  The  hearing 
official  shall  issue  a  written  opinion 
stating  his  or  her  decision,  based  upon 
documentary  evidence  and  information 
developed  at  the  hearing,  as  soon  as 
practicable  after  the  hearing,  but  not 
later  than  60  days  after  the  date  on 
which  the  request  for  hearing  was 
received  by  the  Treasiuy  entity.  If  the 
employee  requests  a  delay  in  the 
proceedings,  the  deadline  for  the 
decision  may  be  postponed  by  the 
number  of  days  by  which  the  hearing 
was  postponed.  When  a  decision  is  not 
timely  rendered,  the  Treasury  entity 
shall  waive  penalties  applied  to  the  debt 
for  the  period  beginning  with  the  date 


the  decision  is  due  and  ending  on  the 
date  the  decision  is  issued. 

(11)  Content  of  decision.  The  written 
decision  shall  include: 

(i)  A  statement  of  the  facts  presented 
to  support  the  origin,  nature,  and 
amount  of  the  debt; 

(ii)  The  hearing  official's  findings, 
analysis,  and  conclusions;  and 

(iii)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(12)  Final  agency  action.  The  hearing 
official's  decision  shall  be  final. 

(f)  Waiver  not  precluded.  Nothing  in 
this  part  precludes  an  employee  from 
requesting  waiver  of  an  overpayment 
under  5  U.S.C,  5584  or  8346(b),  10 
U.S.C,  2774,  32  U,S.C.  716,  or  other 
statutory  authority. 

(g)  Salary  offset  process.  (1) 
Extermination  of  disposable  pay.  The 
office  of  the  Deputy  Chief  Financial 
Officer  will  consult  with  the  appropriate 
Treasury  entity  payroll  office  to 
determine  the  amount  of  a  Treasury 
Department  employee's  disposable  pay 
(as  defined  in  §  5.1  of  this  part)  and  will 
implement  salary  offset  when  requested 
to  do  so  by  a  Treasury  entity,  as 
described  in  paragraph  (c)  of  this 
section,  or  another  agency,  as  described 
in  §  5.20  of  this  part.  If  the  debtor  is  not 
employed  by  the  Treasury  Department, 
the  agency  employing  the  debtor  will 
determine  the  amount  of  the  employee's 
disposable  pay  and  will  implement 
salary  offset  upon  request, 

(2)  When  salary  offset  begins. 
Deductions  shall  begin  within  three 
official  pay  periods  following  receipt  of 
the  creditor  agency's  request  for  offset. 

(3)  Amount  of  salary  offset.  The 
amount  to  be  offset  from  each  salary 
payment  will  be  up  to  15  percent  of  a 
debtor's  disposable  pay,  as  follows: 

(i)  If  the  amount  of  the  debt  is  equal 
to  or  less  than  15  percent  of  the 
disposable  pay,  such  debt  generally  will 
be  collected  in  one  lump  sum  payment; 

(ii)  Installment  deductions  will  be 
made  over  a  period  of  no  greater  than 
the  anticipated  period  of  employment. 
An  installment  deduction  will  not 
exceed  15  percent  of  the  disposable  pay 
from  which  the  deduction  is  made 
unless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amoimt  or  the  creditor  agency  has 
determined  that  smaller  deductions  are 
appropriate  based  on  the  employee's 
ability  to  pay. 

(4)  Final  salary  payment.  After  the 
employee  has  separated  either 
voluntarily  or  involuntarily  from  the 
payment  agency,  the  payment  agency 
may  make  a  lump  sum  deduction 
exceeding  15  percent  of  disposable  pay 
from  any  final  salary  or  other  payments 


pursuant  to  31  U.S.C.  3716  in  order  to 
satisfy  a  debt. 

(h)  Payment  agencv's  responsibilities. 
(1)  As  required  by  5  CFR  550.1109,  if 
the  employee  separates  from  the 
payment  agency  from  which  a  Treasury 
entity  has  requested  salary^  offset,  the 
payment  agency  must  certify  the  total 
amount  of  its  collection  and  notify  the 
Treasury  entity  and  the  employee  of  the 
amounts  collected.  If  the  payment 
agency  is  aware  that  the  employee  is 
entitled  to  payments  from  the  Civil 
Service  Retirement  Fund  and  Disability 
Fund,  the  Federal  Employee  Retirement 
System,  or  other  similar  payments,  it 
must  provide  written  notification  to  the 
payment  agency  responsible  for  making 
such  payments  that  the  debtor  owes  a 
debt,  the  amount  of  the  debt,  and  that 
the  Treasury  entify  has  complied  with 
the  provisions  of  this  section.  Treasury 
entities  must  submit  a  properly  certified 
claim  to  the  new  payment  agency  before 
the  collection  can  be  made. 

(2)  If  the  employee  is  already 
separated  from  employment  and  all 
payments  due  from  his  or  her  former 
payment  agency  have  been  made, 
Treasury  entities  may  request  that 
money  due  and  payable  to  the  employee 
from  the  Civil  Service  Retirement  Fund 
and  Disability  Fund,  the  Federal 
Employee  Retirement  System,  or  other 
similar  funds,  be  administratively  offset 
to  collect  the  debt.  Generally,  Treasury 
entities  will  collect  such  monies 
through  the  Treasury  Offset  Program  as 
described  in  §  5.9(c)  of  this  part. 

(3)  When  an  employee  transfers  to 
another  agency,  Treasury  entities  should 
resume  collection  with  the  employee's 
new  payment  agency  in  order  to 
continue  salary  offset. 

§  5.1 3    How  will  Treasury  entities  use 
administrative  wage  garnishment  to  collect 
a  Treasury  debt  from  a  debtor's  wages? 

(a)  Treasury  entities  are  authorized  to 
collect  debts  from  a  debtor's  wages  by 
means  of  administrative  wage 
garnishment  in  accordance  with  the 
requirements  of  31  U.S.C.  3720D  and  31 
CFR  285.11.  This  part  adopts  and 
incorporates  all  of  the  provisions  of  31 
CFR  285.11  concerning  administrative 
wage  garnishment,  including  the 
hearing  procedures  described  in  31  CFR 
285.11(f).  Treasury  entities  may  use 
administrative  wage  garnishment  to 
collect  a  delinquent  Treasury  debt 
unless  the  debtor  is  making  timely 
payments  under  an  agreement  to  pay  the 
debt  in  installments  (see  §  5.6  of  this 
part).  At  least  thirty  (30)  days  prior  to 
initiating  an  administrative  wage 
garnishment.  Treasury  entities  will  send 
notice  to  the  debtor  in  accordance  with 
the  requirements  of  §  5.4  of  this  part. 


65852  Federal  Register /Vol    67.  No.  208 /Monday.  October  28,  2002 /Rules  and  Regulations 


including  the  requirements  of 
^5.4(a)(10)  of  this  part   For  Treasury 
debts  referred  to  the  Financial 
Management  Service  under  §  5.9  of  this 
part,  Treasur\'  entities  may  authorize  the 
Financial  Management  Service  to  send  a 
notice  informing  the  debtor  that 
administrative  wage  garnishment  will 
be  initiated  and  how  the  debtor  niav 
request  a  hearing  as  described  in 
§5.4(a)(10)  of  this  part,  if  a  debtor 
makes  a  timely  request  for  a  hearing, 
administrative  wage  garnishment  will 
not  begin  until  a  hearing  is  held  and  a 
decision  is  sent  to  the  debtor.  See  1 1 
CFR  285.1  l(fl(4)  If  a  debtors  hearing 
request  is  not  timely.  Treasury  entities 
may  suspend  collection  by 
administrative  wage  garnishment  in 
accordance  with  the  provisi(3ns  of  J 1 
CFR  285.11(f)(5)  All  travel  expenses 
incurred  by  the  debtor  in  connet:tion 
with  an  in-person  hearing  will  be  borne 
by  the  debtor 

(b)  This  section  does  not  apply  to 
Federal  salary  offset,  the  process  by 
which  Treasury  entities  colhH:t  debts 
from  the  salaries  of  Federal  employees 
(see  §  5.12  of  this  part) 

§  5.1 4    How  will  Treasury  entities  report 
Treasury  debts  to  credit  bureaus? 

Treasury  entities  shall  report 
delinquent  Treasury  debts  to  credit 
bureaus  in  accordance  with  the 
provisions  of  31  U.S.C.  3711(e).  31  CFR 
901  4.  and  the  Office  of  Management 
and  Budget  Circular  A-129.    Policies 
for  Federal  Credit  Programs  and  Nontax 
Receivables."  For  additional 
information,  see  Financial  Management 
Service's  "Guide  to  the  Federal  Oedit 
Bureau  Program."  which  may  be  found 
at  http;//www  fms.treas.gov/debt  At 
least  sixty  (60)  days  prior  to  reporting  a 
delinquent  debt  to  a  consumer  reporting 
agency.  Treasury  entities  will  send 
notice  to  the  debtor  in  accordanc  e  with 
the  requirements  of  ^  5.4  of  this  ptu-t 
Treasury  entities  may  authorize  the 
Financial  Management  Service  to  report 
to  credit  bureaus  those  delinquent 
Treasury  debts  that  have  l)een 
transferred  to  the  Financial  Management 
Service  under  §  5  9  of  this  part 

§  5.1 5    How  will  Treasury  entities  refer 
Treasury  debts  to  private  collection 
agencies? 

Treasury  entities  will  transfer 
delinquent  Treasury  debts  to  the 
Financial  Management  .Ser\ice  to  obtain 
debt  collection  services  provided  by 
private  collection  agencies.  See  §  5.9  of 
this  part. 


§  5.16    When  will  Treasury  entities  refer 
Treasury  debts  to  the  Department  of 
Justice? 

(a)  Compromise  or  suspension  or 
termination  of  collection  activity 
Treasury  entities  shall  refer  Treasury 
debts  having  a  principal  balance  over 
.Si 00,000.  or  such  higher  amount  as 
authorized  by  the  Attorney  General,  to 
the  Department  of  Justice  for  approval  of 
any  (  ompromise  of  a  debt  or  suspension 
or  termination  of  collection  activity  See 
«ii?5.7and  5.8  of  this  part;  31  CFR  902.1: 
31  CFR  903  1. 

(b)  Utigation  Treasury  entities  shall 
promptly  refer  to  the  Department  of 
justice  for  litigation  delinquent  Treasury 
debts  on  which  aggressive  collection 
activity  has  been  taken  in  accordance 
with  this  part  and  that  should  not  be 
compromised,  and  on  which  collection 
activity  should  not  be  suspended  or 
terminated.  See  31  CFR  part  904. 
Treasury  entities  may  authorize  the 
Financial  Management  Service  to  refer 
to  the  Department  of  lustice  for 
litigation  those  delinquent  Treasury 
debts  that  have  been  transferred  to  the 
Financial  Management  Service  under 
t}5  9of  this  part. 

§  5.1 7    Will  a  debtor  who  owes  a  Treasury 
debt  be  ineligible  for  Federal  loan 
assistance  or  Federal  licenses,  permits  or 
privileges? 

(d)  Delinquent  debtors  barred  from 
obtaining  Federal  loans  or  loan 
insurance  or  guaranties  As  required  by 
31  use.  3720B  and  31  CFR  901.6, 
Treasury  entities  will  not  extend 
financial  assistance  in  the  form  of  a 
loan,  loan  guarantee,  or  loan  insurance 
to  any  person  delinquent  on  a  debt 
owed  to  a  Fedfiral  agency.  This 
prohibition  does  not  apply  to  disaster 
loans  Treasury  entities  may  extend 
(  redit  after  the  delinquency  has  been 
resolved.  See  31  CFR  285.13  for 
standards  defining  when  a 
"delinquency"  is  "resolved"  for 
purposes  of  this  prohibition. 

(b)  Suspension  or  revocation  of 
eligibility  for  licenses,  permits,  or 
privileges  Unless  prohibited  by  law. 
Treasury  entities  should  suspend  or 
revoke  licenses,  permits,  or  other 
privileges  for  any  inexcusable  or  willful 
failure  of  a  debtor  to  pay  a  debt.  The 
Treasury  entity  responsible  for 
distributing  the  licenses,  permits,  or 
other  privileges  will  establish  policies 
and  procedures  governing  suspension 
and  revocation  for  delinquent  debtors.  If 
applicable.  Treasury  entities  will  advise 
the  debtor  in  the  notice  required  by  §  5.4 
of  this  part  of  the  Treasury  entities' 
ability  to  suspend  or  revoke  licenses, 
permits  or  privileges.  See  §  5.4(a){16)  of 
this  part. 


§  5.1 8  How  does  a  debtor  request  a  special 
review  based  on  a  change  in  circumstances 
such  as  catastrophic  illness,  divorce,  death, 
or  disability? 

(a)  Material  change  in  circumstances. 
A  debtor  who  owes  a  Treasury  debt 
may,  at  any  time,  request  a  special 
review  by  the  applicable  Treasury  entity 
of  the  amount  of  any  offset, 
administrative  wage  garnishment,  or 
voluntary  payment,  based  on  materially 
chcinged  circumstances  beyond  the 
control  of  the  debtor  such  as.  but  not 
limited  to,  catastrophic  illness,  divorce, 
death,  or  disability. 

(b)  Inability  to  pay.  For  purposes  of 
this  section,  in  determining  whether  an 
involuntary  or  voluntary  payment 
would  prevent  the  debtor  from  meeting 
essential  subsistence  expenses  (costs 
incurred  for  food,  housing,  clothing, 
transportation,  and  medical  care),  the 
debtor  shall  submit  a  detailed  statement 
and  supporting  documents  for  the 
debtor,  his  or  her  spouse,  and 
dependents,  indicating: 

(1)  Income  from  all  sources; 

(2)  Assets; 

(3)  Liabilities; 

(4)  Number  of  dependents; 

(5)  Expenses  for  rood,  housing, 
clothing,  and  transportation; 

(6)  Medical  expenses;  and 

(7)  Exceptional  expenses,  if  any. 

(c)  Alternative  payment  arrangement. 
if  the  debtor  requests  a  special  review 
under  this  section,  the  debtor  shall 
submit  an  alternative  proposed  payment 
schedule  and  a  statement  to  the 
Treasury  entity  collecting  the  debt,  with 
supporting  documents,  showing  why 
the  current  offset,  garnishment  or 
repayment  schedule  imposes  an  extreme 
financial  hardship  on  the  debtor.  The 
Treasury  entity  will  evaluate  the 
statement  and  documentation  and 
determine  whether  the  current  offset, 
garnishment,  or  repayment  schedule 
imposes  extreme  financial  hardship  on 
the  debtor.  The  Treasury  entity  shall 
notify  the  debtor  in  writing  of  such 
determination,  including,  if  appropriate, 
a  revised  offset,  garnishment,  or 
payment  schedule.  If  the  special  review 
results  in  a  revised  offset,  garnishment, 
or  repayment  schedule,  the  Treasury 
entity  will  notify  the  appropriate  agency 
or  other  persons  about  the  new  terms. 

§  5.19    Will  Treasury  entities  issue  a  refund 
if  rrraney  is  error>eou8ly  collected  on  a 
debt? 

Treasury  entities  shall  promptly 
refund  to  a  debtor  any  amount  collected 
on  a  Treasury  debt  when  the  debt  is 
waived  or  otherwise  found  not  to  be 
owed  to  the  United  States,  or  as 
otherwise  required  by  law.  Refunds 
under  this  part  shall  not  bear  interest 
unless  required  by  law. 


Federal  Register / Vol.  67.  No.  208 /Monday.  October  28.  2002 /Rules  and  Regulations 


65853 


Subpart  C— Procedures  for  Offset  of 
Treasury  Department  Payments  To 
Collect  Delits  Owed  to.Ottier  Federal 
Agencies 

§  5.20    How  do  other  Federal  agencies  use 
the  offset  process  to  collect  debts  from 
payments  issued  by  a  Treasury  entity? 

(a)  Offset  of  Treasury  entity  payments 
to  collect  debts  owed  to  other  Federal 
agencies.  (1)  In  most  cases.  Federal 
agencies  submit  eligible  debts  to  the 
Treasury  Offset  Program  to  collect 
delinquent  debts  from  payments  issued 
by  Treasury  entities  and  other  Federal 
agencies,  a  process  known  as 
"centralized  offset."  When  centralized 
offset  is  not  available  or  appropriate, 
any  Federal  agency  may  ask  a  Treasury 
entity  (when  acting  as  a  "payment 
agency")  to  collect  a  debt  owed  to  such 
agency  by  offsetting  funds  payable  to  a 
debtor  by  the  Treasury  entity,  including 
salary  payments  issued  to  Treasury 
entity  employees.  This  section  and 
§  5.21  of  this  subpart  C  apply  when  a 
Federal  agency  asks  a  Treasury  entity  to 
offset  a  payment  issued  by  the  Treasury 
entity  to  a  person  who  owes  a  debt  to 
the  United  States. 

(2)  This  subpart  C  does  not  apply  to 
Treasury  debts.  See  §§  5.10  through  5.12 
of  this  part  for  offset  procedures 
applicable  to  Treasury  debts. 

(3)  This  subpart  C  does  not  apply  to 
the  collection  of  non-Treasury  debts 
through  tax  refund  offset.  See  31  CFR 
285.2  for  tax  refund  offset  procedures. 

(b)  Administrative  offset  (including 
salary  offset):  certification.  A  Treasury 
entity  will  initiate  a  requested  offset 
only  upon  receipt  of  written 
certification  from  the  creditor  agency 
that  the  debtor  owes  the  past-due, 
legally  enforceable  debt  in  the  amount 
stated,  and  that  the  creditor  agency  has 
fully  complied  with  all  applicable  due 
process  and  other  requirements 
contained  in  31  U.S.C.  3716,  5  U.S.C.  ' 
5514,  and  the  creditor  agency's 
regulations,  as  applicable.  Offsets  will 
continue  until  the  debt  is  paid  in  full  or 
otherwise  resolved  to  the  satisfaction  of 
the  creditor  agency. 

(c)  Where  a  creditor  agency  makes 
requests  for  offset.  Requests  for  offset 
under  this  section  shall  be  sent  to  the 
U.S.  Department  of  the  Treasury,  ATTN: 
Deputy  Chief  Financial  Officer,  1500 
Pennsylvania  Avenue,  NW.,  Attention: 
Metropolitan  Square.  Room  6228. 
Washington.  DC  20220.  The  Deputy 
Chief  Financial  Officer  will  forward  the 
request  to  the  appropriate  Treasury 
entity  for  processing  in  accordance  with 
this  subpart  C. 

(d)  Incomplete  certification.  A 
Treasury  entity  will  return  an 
incomplete  debt  certification  to  the 


creditor  agency  with  notice  that  the 
creditor  agency  must  comply  with 
paragraph  (b)  of  this  section  before 
action  will  be  taken  to  collect  a  debt 
from  a  payment  issued  by  a  Treasury 
entity. 

(e)  Review.  A  Treasury  entity  is  not 
authorized  to  review  the  merits  of  the 
creditor  agency's  determination  with 
respect  to  the  amount  or  validity  of  the 
debt  certified  by  the  creditor  agency. 

(f)  When  Treasury  entities  will  not 
comply  with  offset  request.  A  Treasury 
entity  will  comply  with  the  offset 
request  of  another  agency  unless  the 
Treasury  entity  determines  that  the 
offset  would  not  be  in  the  best  interests 
of  the  United  States,  or  would  otherwise 
be  contrary  to  law. 

(g)  Multiple  debts.  When  two  or  more 
creditor  agencies  are  seeking  offsets 
from  payments  made  to  the  same 
person,  or  when  two  or  more  debts  are 
owed  to  a  single  creditor  agency,  the 
Treasury  entity  that  has  been  asked  to 
offset  the  payments  may  determine  the 
order  in  which  the  debts  will  be 
collected  or  whether  one  or  more  debts 
should  be  collected  by  offset 
simultaneously. 

(h)  Priority  of  debts  owed  to  Treasury 
entity.  For  purposes  of  this  section, 
debts  owed  to  a  Treasury  entity 
generally  take  precedence  over  debts 
owed  to  other  agencies.  The  Treasury 
entity  that  has  been  asked  to  offset  the 
payments  may  determine  whether  to 
pay  debts  owed  to  other  agencies  before 
paying  a  debt  owed  to  a  Treasury  entity 
The  Treasury  entity  that  has  been  asked 
to  offset  the  payments  will  determine 
the  order  in  which  the  debts  will  be 
collected  based  on  the  best  interests  of 
the  United  States. 

§  5.21    What  does  a  Treasury  entity  do 
upon  receipt  of  a  request  to  offset  the 
salary  of  a  Treasury  entity  employee  to 
collect  a  debt  owed  by  the  employee  to 
another  Federal  agency? 

(a)  Notice  to  the  Treasury  employee. 
When  a  Treasury  entity  receives  proper 
certification  of  a  debt  owed  by  one  of  its 
employees,  the  Treasury  entity  will 
begin  deductions  from  the  employee's 
pay  at  the  next  officially  established  pay 
interval.  The  Treasury  entity  will  send 

a  written  notice  to  the  employee 
indicating  that  a  certified  debt  claim  has 
been  received  from  the  creditor  agency, 
the  amount  of  the  debt  claimed  to  be 
owed  by  the  creditor  agency,  the  date 
deductions  from  salary  will  begin,  and 
the  amount  of  such  deductions. 

(b)  Amount  of  deductions  from 
Treasury  employee's  salary.  The  amount 
deducted  under  §  5.20(b)  of  this  part 
will  be  the  lesser  of  the  amount  of  the 
debt  certified  by  the  creditor  agency  or 


an  amount  up  to  15%  of  the  debtor's 
disposable  pay.  Deductions  shall 
continue  until  the  Treasury  entity 
knows  that  the  debt  is  paid  in  full  or 
until  otherwise  instructed  by  the 
creditor  agency.  Alternatively,  the 
amount  offset  may  be  an  amount  agreed 
upon,  in  WTiting,  by  the  debtor  and  the 
creditor  agency.  See  ^  5.12(g)  (salary 
offset  process). 

(c)  When  the  debtor  is  no  longer 
employed  by  the  Treasury  entity.  (1) 
Offset  affinal  and  subsequent 
payments.  If  a  Treasury  entity  employee 
retires  or  resigns  or  if  his  or  her 
employment  ends  before  collection  of 
the  debt  is  complete,  the  Treasury  entity 
will  continue  to  offset,  under  31  U.S.C. 
3716,  up  to  100%  of  an  employee's 
subsequent  payments  until  the  debt  is 
paid  or  otherwise  resolved.  Such 
payments  include  a  debtors  final  salary 
payment,  lump-sum  leave  payment,  and 
other  payments  payable  to  the  debtor  by 
the  Treasury  entity.  See  31  U.S.C.  3716 
and  5  CFR  550.1104(1)  and  550.1104(m). 
(2)  Notice  to  the  creditor  agency.  If  the 
employee  is  separated  from  the  Treasury 
entity  before  the  debt  is  paid  in  full,  the 
Treasury  entity  will  certify  to  the 
creditor  agency  the  total  amount  of  its 
collection.  If  the  Treasury  entity  is 
aware  that  the  employee  is  entitled  to 
payments  from  the  Civil  Service 
Retirement  and  Disability  Fund.  Federal 
Employee  Retirement  System,  or  other 
similar  payments,  the  Treasury  entity 
will  provide  written  notice  to  the 
agency  making  such  payments  that  the 
debtor  owes  a  debt  (including  the 
amount)  and  that  the  provisions  of  5 
CFR  550.1109  have  been  fully  complied 
with.  The  creditor  agency  is  responsible 
for  submitting  a  certified  claim  to  the 
agency  responsible  for  making  such 
payments  before  collection  may  begin. 
Generally,  creditor  agencies  will  collect 
such  monies  through  the  Treasury 
Offset  Program  as  described  in  §  5.9(c) 
of  this  part. 

(3)  Notice  to  the  debtor.  The  Treasury- 
entity  will  provide  to  the  debtor  a  copy 
of  any  notices  sent  to  the  creditor 
agency  under  paragraph  (c)(2)  of  this 
section. 

(d)  When  the  debtor  transfers  to 
another  Federal  agency.  (1)  Notice  to  the 
creditor  agency.  If  the  debtor  transfers  to 
another  Federal  agency  before  the  debt 
is  paid  in  full,  the  Treasury  entity  will 
notify  the  creditor  agency  and  will 
certify  the  total  amount  of  its  collection 
on  the  debt.  The  Treasury  entity  will 
provide  a  copy  of  the  certification  to  the 
creditor  agency.  The  creditor  agency  is 
responsible  for  submitting  a  certified 
claim  to  the  debtor's  new  employing 
agency  before  collection  may  begin. 
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(2)  Sotice  to  the  debtor  The  Treasury 
entity  will  provide  to  the  debtor  a  copy 
of  any  notices  and  certific:ation.s  sent  to 
the  creditor  agency  under  paragraph 
(d)(1)  of  this  section. 

(e)  Request  for  hearing  official  A 
Treasury'  entity  will  provide  a  hearing 
official  upon  the  creditor  agency's 
request  with  respect  to  a  Treasury  entity 
employee.  See  5  CFR  550. 1 107(aj 

Appendix  A  to  Part  5 — Treasury 
Directive  34-01 — Waiving  Claims 
Against  Treasury  Employees  for 
Erroneous  Payments 

Treasury  Directive  34-01 

Dati'  lulv  \1.  JOOO 
Sunspt  R>-\w\\    lulv  12,  2004. 
Subi^it  Waiving  Claims  Against  Treasury 
Kmployees  for  Erroneous  Payments. 

f    Purpose 

This  Directive  establishes  the  Uepartrneiil 
of  tfie  Treasury's  policies  and  procedures  for 
waiving  claims  by  the  Government  against  an 
emplovee  for  erroneous  payments  of:  (1)  Pay 
and  allowances  (e.g..  health  and  life 
insuran(  p)  and  (2)  travel,  transportation,  and 
relocation  expenses  and  allowances. 

J  Background 

a  5  L'  S.C.  <»  5584  authorizes  the  waiver  of 

claims  by  the  t'nited  Slates  in  whole  or  in 
part  against  an  employee  arising  dut  of 
erroneous  payments  of  pay  and  allowances, 
travel,  transportation,  and  relocation 
expenses  and  allowances.  .A  waiver  mav  be 
considered  when  c  (jllection  of  the  (  laim 
would  be  against  e<]uitv  and  good  conscience 
and  not  in  the  best  interest  of  the  United 
States  provided  that  there  does  not  exist,  in 
connection  with  the  claim,  an  indication  of 
fraud,  misrepresentation,  fault,  or  lack  of 
good  faith  on  the  part  of  the  emplovee  or  anv 
other  person  having  an  interest  in  obtaining 
a  waiver  of  the  claim 

b.  The  General  .•\(  counting  Office  .^(  t  <i\ 
1996  (Pub.  L.  104-:n6).  Title  I.  *»  I03(d|, 
enacted  October  19,  149h.  amended  .t  I'.S  C: 
i^  5584  by  transferring  the  authority  to  waive 
claims  for  erroneous  pavments  exceeding 

SI  ,500  from  the  (Comptroller  General  of  the 
1  nited  States  to  the  Office  of  Management 
and  Budget  (O.MBl  OMB  subsequently 
redelegated  this  waiver  authontv  to  the 
exec  utive  agencv  that  made  the  erroneous 
payment  The  authnritv  to  waive  claims  not 
exceeding  Si. 500,  which  was  vested  in  the 
head  of  eai  h  agene  y  prior  to  the  ena(  tmeni 
of  Pub  L.  104-316.  was  unaffected  by  the 
Act. 

c.  5  U.S.C.  §5514  authorizes  the  head  of 
each  agencv,  upon  a  determination  that  an 
employee  is  indebted  to  the  United  States  for 
debts  to  whii  h  the  L'nited  States  is  entitled 
to  be  repaid  at  the  time  of  the  determination. 
to  dedui  t  up  to  I5"'n,  or  a  greater  amount  if 
agreed  to  by  the  emplovee,  from  the 
emplovee  s  pav  at  officially  established  pay 
intervals  in  order  to  repay  the  debt. 

3.  Delegation 

a.  The  Deputy  Assistant  Secretary 
(.Administration),  the  heads  of  bureaus,  the 
lnspe(  tor  General,  and  the  Inspector  General 


for  Tax  Adnunistration  are  delegated  the 
authontv  t(j  waive,  in  whole  or  in  part,  a 
1  laim  lit  the  t'niled  .States  against  an 
emplovee  for  an  erroneous  pavment  of  pav 
and  allowances,  travel,  transportation,  and 
relocation  expenses  and  allowances, 
aggregating  less  than  $5,000  per  claim,  in 
ai  I  iirilaiu  e  with  the  limitations  and 
standards  in  5  1'  ,S(!   (5  5584 

b    rreasurv's  Deputv  Chief  Financial 
Offi(  er  is  delegated  the  authoritv  to  waive,  in 
whole  or  in  part,  a  claim  of  the  I  'nited  States 
against  an  emplovee  for  an  erroneous 
payment  of  pay  and  allowances,  travel, 
transportation,  and  reloc  ation  exf)enses  and 
allowances,  aggregating  $5,000  or  more  per 
claim,  in  aci ordam  e  with  the  limitations  and 
standards  in  5  U.S.C.  «>  5584 

4  Appi-ah 

a   Requests  for  waiver  ot  claims  aggregating 
less  than  $5,000  per  claim  which  are  denied 
in  whole  or  in  part  mav  be  appealed  to  the 
Deputy  Chief  Finani  ial  OITu  er  for  the 
Department  of  the  Treasurv 

b.  Requests  for  waiver  of  (  laims  aggregating 
$5,000  or  more  per  (laim  which  are  denied 
in  whole  or  in  part  may  be  appealed  to  the 
.Assistant  Secretary  (Management)/Chief 
Financial  Officer. 

5.  Redflfgntion 

The  Deput\  .Assistant  Secretary 
(.Administraticin),  the  heads  of  bureaus,  the 
ln.-.pe(  tiir  ( ieneral.  and  the  Inspector  General 
for  lax  .AiimiiiiNtration  max  redf'Ifgate  their 
respective  authontv  and  respimsibilitv  in 
writing  no  lower  than  the  bureau  deputv 
chief  tinaiu  ial  offii  er  unless  authorized  bv 
Treasury's  Deputv  Chief  Financial  Offic  er 
Copies  of  ea(  h  redelegation  shall  be 
submitted  to  the  Department  s  Deputy  Chief 
F'inancial  Officer 

fi  Respansibilitii's 

a  The  Deputy  .Assistant  Secretarv 
(.Aiiministration),  the  heads  of  bureaus,  the 
Inspei  tor  General,  and  the  Inspector  General 
for  T,i\  .AdministralKjn  \hall: 

HI  Prumpllv  notify  an  emplo\ee  upon 
discover\  of  an  erroneous  payment  to  that 
fm[ilcivee: 

121  PinniptU  a(  I  to  (  nllei  f  the  erroneous 
overpavment,  following  estatjlished  debt 
collection  policies  and  procedures: 

(3)  Establish  lime  frames  for  eniplovees  1(5 
request  a  waiver  in  writing  and  for  the 
bureau  to  review  the  waiver  request.  These 
lime  frames  must  lake  into  ( onsideralion  the 
respcinsibilities  of  the  I  nited  Slates  to  take 
prompt  action  to  pursue  enfort  ed  (  olle(  lion 
on  overdue  debts,  wIik  h  mav  arise  from 
erroneous  pavments 

(4)  Notify  eniplovees  whose  requests  for 
waiver  of  claims  aggregating  less  than  $5,000 
per  claim  are  denied  in  whole  or  In  part  of 
the  basis  for  the  denial  and  the  right  to 
appeal  the  denial  lo  the  Dt^putv  Chief 
FinaiK  iiil  Ottj(  er  ot  the  Dt^partmenl  of  the 
Treasurv   All  sui  h  appeals  shall 

(a)  Be  made  in  writing. 

(b)  .Specify  the  basis  for  the  appeal: 

((  )  Include  a  chronology  of  the  events 
surrounding  the  erroneous  pavments; 

(d)  liK  hide  a  slalttment  regarding  any 
Miitigaling  fa(  tors,  and 


(e)  Be  submitted  to  the  official  who  denied 
the  waiver  request  no  later  than  60  days  from 
receipt  by  the  employee  of  written  notice  of 
the  denial  of  the  waiver;  and 

(f)  .Attach  at  least  the  following  documents: 
the  employee's  original  request  for  a  waiver; 
the  bureau's  denial  of  the  request;  any 
personnel  actions,  e.g..  promotions, 
demotions,  step  increa.ses.  etc.  that  relate  to 
the  overpayment. 

(5)  Forward  to  Treasury's  Deputy  Chief 
Financial  Officer  the  appeal  and  supporting 
documentation,  the  bureau's 
recommendation  as  to  why  the  appeal  should 
be  approved  or  denied;  and  a  statement  as  to 
the  action  taken  by  the  bureau  to  avoid  a 
recurrence  of  the  error. 

(B)  Pay  a  refund  when  appropriate  if  a 
waiver  is  granted; 

(7)  Fulfill  all  labor  relations 
responsibilities  when  implementing  this 
directive;  and 

(8)  Fulfill  any  other  responsibility  of  the 
agency  imposed  by  5  U.S.C.  §5584.  or  other 
applicable  laws  and  regulations. 

b    rreasurv's  Deputy  Chief  Financial 
Officer  shall  advise  employees  whose 
requests  for  waiver  of  claims  aggregating 
$5,000  or  more  per  claim  are  denied  in  whole 
or  in  part  of  the  basis  for  the  denial  and  the 
right  to  appeal  the  denial  to  the  Assistant 
Sec  retary  (Management)/Chief  Financial 
Officer.  .All  such  appeals  shall  be  in  the 
format  and  contain  the  information  and 
documentation  described  in  subsection 
6. a. (4).  above.  The  Deputy  Chief  Financial 
Officer  shall  forward  to  .Assistant  Secretary 
(Management)/Chief  Financial  Officer  the 
appeal  and  supporting  documentation,  his/ 
her  recommendation  as  to  whv  the  appeal 
should  be  approved  or  denied,  and  a 
statement  obtained  from  the  bureau  from 
which  the  claim  arose  as  to  the  action  taken 
by  the  bureau  to  avoid  a  recurrence  of  the 
error. 

7.  Reporting  Requirements 

a.  Each  bureau,  the  Deputy  Assistant 
Secretarv  (Administration)  for  Departmental 
Offices,  the  Inspector  (ieneral.  and  the 
Inspec  tor  (Jeneral  for  rax  .Administration 
shall  maintain  a  register  of  waiver  actions 
subject  to  Departmental  review.  The  register 
sh^ll  cover  each  fiscal  year  and  be  prepared 
by  Dec  ember  31  of  each  year  for  the 
preceding  fiscal  vear.  The  register  shall 

( ontain  the  following  information: 

(1)  The  total  amount  waived  by  the  bureau: 

(2)  The  number  and  dollar  amount  of 
waiver  applic  ations  granted  in  full; 

(.11  The  number  and  dollar  amount  of 
wai\er  applications  granted  in  part  and 
denied  in  part,  and  the  dollar  amount  of 
eac:h; 

(4)  The  number  and  dollar  amount  of 
waiver  applic:alicms  denied  in  their  entirety; 

(5|  The  number  of  waiver  applications 
referred  lo  the  Deputy  (Chicif  Financ:ial  Offic:er 
for  initial  action  or  for  appeal; 

(6)  The  dollar  amount  refunded  as  a  result 
of  waiver  ac:tion  bv  the  bureau;  and 

(7)  The  dollar  amount  refunded  as  a  result 
of  waiver  action  by  the  Deputy  Chief 
Financ:ial  Officer  or  the  .Assistant  Secretarv 
(Management)/(;hief  Finani  ial  Offic  er. 

b.  Eac  h  bureau,  the  Deputy  .As.^istant 
Secretary  (.Administration)  for  Departmental 
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Offices,  the  Inspector  General,  and  the 
Inspector  General  for  Tax  Administration 
shall  retain  a  written  record  of  each  waiver 
action  for  6  years  and  3  months.  At  a 
minimum,  the  written  record  shall  contain: 

(1)  The  bureau's  summary  of  the  events 
surrounding  the  erroneous  payment; 

(2)  Any  written  comments  submitted  by 
the  employee  from  whom  collection  is 
sought; 

(3)  An  account  of  the  waiver  action  taken 
and  the  reasons  for  such  action;  and 

(4)  Other  pertinent  information  such  as  any 
action  taken  to  refund  amounts  repaid. 

8.  Effect  of  Request  for  Waiver 

A  request  for  a  waiver  of  a  claim  shall  not 
affect  an  employee's  opportunity  under  5 
U.S.C.  §  5514(a)(2)(D)  for  a  hearing  on  the 
determination  of  the  agency  concerning  the 
existence  or  the  amount  of  the  debt,  or  the 
terms  of  the  repayment  schedule.  A  request 
by  an  employee  for  a  hearing  under  5  U.S.C. 
§  5514(a)(2)(D)  shall  not  affect  an  employees 
right  to  request  a  waiver  of  the  claim.  The 
determination  whether  to  waive  a  claim  may 
be  made  at  the  discretion  of  the  deciding 
official  either  before  or  after  a  final  decision 
is  rendered  pursuant  to  5  U.S.C. 
§  5514(a)(2)(D)  concerning  the  existence  or 
the  amount  of  the  debt,  or  the  terms  of  the 
repayment  schedule. 

9.  Guidelines  for  Determining  Requests 
a.  A  request  for  a  waiver  shall  not  be 
granted  if  the  deciding  official  determines 
there  exists,  in  connection  with  the  claim,  an 
indication  of  fraud,  misrepresentation,  fault, 
or  lack  of  good  faith  on  the  part  of  the 
employee  or  any  other  person  having  an 
interest  in  obtaining  a  waiver  of  the  claim. 
There  are  no  exceptions  to  this  rule  for 
financial  hardship  or  otherwise. 

(1)  "Fault"  exists  if,  in  light  of  all  the 
circumstances,  it  is  determined  that  the 
employee  knew  or  should  have  known  that 
an  error  existed,  but  failed  to  take  action  to 
have  it  corrected.  Fault  can  derive  from  an 
act  or  a  failvire  to  act.  Unlike  fraud,  fault  does 
not  require  a  deliberate  intent  to  deceive. 
Whether  an  employee  should  have  known 
about  an  error  in  pay  is  determined  from  the 
perspective  of  a  reasonable  person.  Pertinent 
considerations  in  finding  fault  include 
whether: 

(a)  The  payment  resulted  from  the 
employee's  incorrect,  but  not  fraudulent, 
statement  that  the  employee  should  have 
known  was  incorrect; 

(b)  The  payment  resulted  from  the 
employee's  failure  to  disclose  material  facts 


in  the  employee's  possession  which  the 
employee  should  have  known  to  be  material: 
or 

(c)  The  employee  accepted  a  payment, 
which  the  employee  knew  or  should  have 
known  to  be  erroneous. 

(2)  Every  case  must  be  examined  in  light 
of  its  particular  facts.  For  example,  where  an 
employee  is  promoted  to  a  higher  grade  but 
the  step  level  for  the  employee's  new  grade 
is  miscalculated,  it  may  be  appropriate  to 
conclude  that  there  is  no  fault  on  the 
employee's  part  because  employees  are  not 
typically  expected  to  be  aware  of  and 
understand  the  rules  regarding  determination 
of  step  level  upon  promotion.  On  the  other 
hand,  a  different  conclusion  as  to  fault 
potentially  may  be  reached  if  the  employee 
in  question  is  a  personnel  specialist  or  an 
attorney  who  concentrates  on  personnel  law. 

b.  If  the  deciding  official  finds  an 
indication  of  fraud,  misrepresentation,  fault. 
or  lack  of  good  faith  on  the  part  of  the 
employee  or  any  other  person  having  an 
interest  in  obtaining  a  waiver  of  the  claim, 
then  the  request  for  a  waiver  must  be  denied. 

c.  If  the  deciding  official  finds  no 
indication  of  fraud,  misrepresentation,  fault. 
or  lack  of  good  faith  on  the  part  of  the 
employee  or  any  other  person  having  an 
interest  in  obtaining  a  waiver  of  the  claim, 
the  employee  is  not  automatically  entitled  to 
a  waiver.  Before  a  waiver  can  be  granted,  the 
deciding  official  must  also  determine  that 
collection  of  the  claim  against  an  employee 
would  be  against  equity  and  good  conscience 
and  not  in  the  best  interests  of  the  United 
States.  Factors  to  consider  when  determining 
if  collection  of  a  claim  against  an  employee 
would  be  against  equity  and  good  conscience 
and  not  in  the  best  interests  of  the  United 
States  include,  but  are  not  limited  to: 

(1)  Whether  collection  of  the  claim  would 
cause  serious  financial  hardship  to  the 
employee  from  whom  collection  is  sought, 

(2)  Whether,  because  of  the  erroneous 
payment,  the  employee  either  has 
relinquished  a  valuable  right  or  changed 
positions  for  the  worse,  regardless  of  the 
employee's  financial  circumstances. 

(a)  To  establish  that  a  valuable  right  has 
been  relinquished,  it  must  be  shown  that  the 
right  was,  in  fact,  valuable;  that  it  cannot  be 
regained;  and  that  the  action  was  based 
chiefly  or  solely  on  reliance  on  the 
overpayment. 

(b)  To  establish  that  the  employee's 
position  has  changed  for  the  worse,  it  must 
be  shown  that  the  decision  would  not  have 
been  made  but  for  the  overpayment,  and  that 
the  decision  resulted  in  a  loss. 


(c)  An  example  of  a  ■detrimental  relianc:e" 
would  be  a  decision  to  sign  a  lease  for  a  more 
expensive  apartment  based  chiefly  or  solely 
upon  reliance  on  an  erroneous  calc  ulation  of 
salary,  and  the  funds  spent  for  rent  c  anncjt  be 
recovered. 

(3)  The  cost  of  c  ollecting  the  c  laim  equals 
or  exceeds  the  amount  of  the  c  laim; 

(4)  The  time  elapsed  between  the 
erroneous  payment  and  di.sc  overy  of  the  error 
and  notification  of  the  employee: 

(5)  Whether  failure  to  make  restitution 
would  result  in  unfair  gain  lo  the  employee; 

(6)  Whether  recovery  of  the  claim  would  he 
unconscionable  under  the  circ  umslances. 

d.  The  burden  is  on  the  emplovee  to 
demonstrate  that  collection  of  the  c  laim 
would  be  against  equity  and  good  conscience 
and  not  in  the  best  interest  of  the  United 
States. 

to.  Authorities 

a.  5  11. S.C.  §5584.  ■Claims  tor 
Overpavment  of  Pay  and  Allowances,  and  of 
Travel.  Transportation  and  Relocation 
Expenses  and  Allowances.  " 

b.  31  U.S.C.  §3711.  •Collection  and 
Compromise." 

c.  31  U.S.C.  §3716.  -Administrative 
Offset.- 

d.  31  U.S.C.  §3717.  ■■Interest  and  Penaltv 
on  Claims." 

e.  5  CFR  Part  550,  subpart  K.  ■Collection 
by  Offset  from  Indebted  Government 
Employees." 

f.  31  CFR  Part  5,  subpart  B.  ■.Salary  Offset." 

g.  Determination  with  Respect  to  Transfer 
of  Functions  Pursuant  to  Public  Law  104- 
316.  OMB.  December  17.  1996. 

11.  Cancellation 

TD  34-01.  "Waiver  of  Claims  for  Erroneous 
Pavments,"  dated  October  25.  1995.  is 
superseded. 

12.  Office  of  Primary  Interest 

Office  of  Accounting  and  Internal  Control. 

Dated:  September  26,  2002. 
Lisa  Ross, 

Acting  Assistant  Secretary  for  .Management 
and  Chief  Financial  Officer. 

Edward  R.  Kingman,  Jr.. 

Assistant  Secretary  for  Management  and 

Chief  Financial  Officer.  Department  of  the 

Treasury. 

IFR  Doc.  02-27006  Filed  lU-25-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  5 

RIN  1505-AA90 

Treasury  Debt  Collection 

agency:  Dt'partnu'nt  nt  ttv  TrfaMirv 

ACTION:  N'fitice  of  proposfd  rulfinakint; 
by  crDss-rt'fercnc.p  td  iiittTini 
regulations 

SUMMARY:  This  propost'd  rule  prn|)()s»'s 
to  revise  Treasure's  debt  collet  tioii 
regulations.  Elsewhere  in  this  issue  ot 
the  Federal  Register,  the  Depdrtrnent  of 
the  Treasury  is  issuing  an  interim  rulf 
revising  the  Department  of  the 
Treasury's  debt  collection  regulations  to 
conform  with  the  Debt  C'ollection 
Improvement  Act  of  19MH.  the  revised 
Federal  (Claims  Collection  Standards. 
and  other  laws  applicable  to  the 
collection  of  nontax  debts  owed  to 
Treasury  The  interim  rule  revises 
Treasury's  regulations  governing  the 
offset  of  Treasury-issued  pavments  to 
collect  debts  owed  to  other  Federal 
agencies.  The  interim  rule  also  serves  as 


the  text  of  this  notice  of  proposed 
rulemaking 

DATES:  ( ioiiunents  must  be  received  on 
or  before  .November  27.  2002, 
ADDRESSES:  Send  comments  to  C.athv 
Thomas,  Office  of  the  Deputv  Chief 
Fill, UK  lal  Officer,  Department  of  the 
Tre.isurv ,  I.tOO  Pennsylvania  Avenue, 
N\V   .\ttention:  Metropolitan  Square. 
Room  t.22H.  Washington,  DC  20220 
(Comments  also  mav  be  submitted  bv 
I'lf'ctronic  mail 
U)(  tilhv  thoiuas'ibdo  trf^as  i^ov 

FOR  FURTHER  INFORMATION  CONTACT: 

( iathv  Th(mias,  Offict>  of  the  Deputv 
( :hief  Financial  Officer,  at  (202)  622- 
0817,  Department  of  the  Treasury,  1500 
['enns\  Ivania  Avenue,  NVV,  Washington, 
DC  20220  This  document  is  available 
tor  liownloading  from  the  Department  of 
the  Treasury's  Financial  Management 
Service  web  site  at  the  following 
dddwss: hit p :/ /v\-ww . fms  treas .gov . 
SUPPLEMENTARY  INFORMATION:  The 
interim  rule  in  this  issue  of  the  Federal 
Register  revises  31  (;FR  part  5,  For  the 
text  of  the  interim  rule,  see  Treasury 
Debt  (;olle(  tion,  (niblished  elsewhere  in 
this  issue  of  the  Federal  Register. 


Regulatory  Analyses 

This  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in 
E.xecutive  Order  12866.  It  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  will  only  affect  persons  who 
owe  delinquent  nontax  debts  to  the 
Treasury  Department  and  other  Federal 
agencies.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required  by  the 
Regulatory  Flexibility  Act  (5  U,S,C,  601 
ft  seq.}. 

List  of  Subjects  in  31  CFR  Part  5 

Administrative  practice  and 
procedure.  Claims,  Debts,  Garnishment 
of  wages.  Government  employee. 
Hearing  and  appeal  procedures.  Pay 
administration,  Salaries.  Wages. 

Datnd:  ,Se[)tember  28,  2002. 
Edward  R,  Kingman.  Jr,. 

Assistant  .S'errefarv  for  Manaiit'mrnt  and 

Chief  Financial  Offirt'r.  Deportment  oftlie 

Treasury' 

IFR  D()(  ,  02-27007  Filt'd  10-2.5-02;  H:4,t  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart61 

[Docket  No.  FAA-2002-11666;  Amendment 
No.  61-107] 

RIN2120-AH76 

Picture  Identification  Requirements 

agency:  Federal  Avidtiun 
Administration.  D(JT 

ACTION:  Final  rule;  request  for 
comments. 

SUIMMARY:  This  rule  revises  the  pilot 
certificate  requirements  to  require  a 
person  to  carry  a  photo  identification 
acceptable  to  the  Administrator  when 
exercising  the  privileges  of  a  pilot 
certificate.  Additionallv.  this  final  rule 
requires  a  pilot  certificate  holder  to 
present  a  photo  identification  when 
requested  by  the  Administrator,  an 
authorized  representative  of  the 
National  Transportation  Safety  Board 
(NTSB)  or  Transportation  Security 
Administration  (TSA),  or  a  law- 
enforcement  officer.  These  measures 
address  security  concerns  regarding  the 
identification  of  pilots. 
DATES:  This  final  rule  is  effective 
October  28,  2002.  You  may  send  your 
comments  to  reach  us  on  or  before 
November  27,  2002 

ADDRESSES:  Mail  or  hand  deliver  your 
comments  to  Docket  Management 
System,  Attention:  Docket  No.  FAA- 
2002-11666,  US  Department  of 
Transportation.  400  Seventh  Street.  SW 
(Nassif  Building).  Room  401.  Plaza 
Level.  Washington.  DC  20590-0001 
Send  electronic  comments  to:  http:// 
dms.dot.gov 

FOR  FURTHER  INFORMATION  CONTACT:  [ohn 
D  Lynch.  Certification  Branch.  AFS- 
840.  General  Aviation  and  Commercial 
Division.  Flight  Standards  Ser\'ice. 
Federal  .\viation  Administration.  800 
Independence  Avenue  SW  . 
Washington.  DC  20591;  Telephone  No. 
(202) 267-3844. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
federalism,  or  security  impacts  that 
might  result  from  this  rule.  The  most 
helpful  comments  reference  a  specific: 
portion  of  the  rule,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 


you  send  us  two  copies  of  written 
comments. 

All  comments  received  will  be  filed  in 
the  docket.  The  FAA  will  develop  a 
report  that  summarizes  each  substantive 
public  c:ontact  with  the  FAA  personnel 
(uncerning  this  rulemaking.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date.  If 
you  wish  to  review  the  docket  in 
person,  go  to  the  address  in  the 
ADDRESSES  section  of  this  preamble 
between  9:00  a.m.  and  5:00  p.m.. 
Mondav  through  Friday,  except  Federal 
holidays.  You  may  also  review  the 
docket  using  the  Internet  at  the  web 
address  in  the  ADDRESSES  section. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  may  change  this  rule 
based  on  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments,  include  with 
vour  comments  a  pre-addressed. 
stamped  postcard  that  identifies  the 
docket  number  We  will  stamp  the  date 
on  the  postcard  and  mail  it  to  you. 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  of  the  Docket  number  of  this 
notice  (10910).  Click  on  "search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 
i\'\%-w  fiia.gov/avr/armhome.htm  or  the 
Federal  Register's  Web  page  at  http:// 
\vii\-w. access. gpo. gov/ su  docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking, 
ARM-1.  800  Independence  Avenue 
SW..  Washington.  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 


jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 
If  your  organization  is  a  small  entity 
and  you  have  a  question,  contact  your 
local  FAA  official.  If  you  don't  know 
how  to  contact  your  local  FAA  official, 
vou  mav  contact  the  Program  Analyst 
Staff.  Office  of  Rulemaking,  ARM-27. 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  telephone  (888) 
551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAA's  web  page  at  WAVw.faa.gov  and 
may  send  electronic  inquiries  to  the 
following  internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

The  Aviation  and  Transportation 
Security  Act  (ATSA).  Public  Law  107- 
71,  enacted  on  November  19,  2001, 
requires  the  Under  Secretary  of 
Transportation  for  Security  ("Under 
Secretary")  to  consider  a  requirement 
for  a  photo  identification  pilot 
certificate.  In  relevant  part,  §  109(a)  of 
ASTA  provides  that  the  Under  Secretary 
in  consultation  with  the  Administrator 
of  the  Federal  Aviation  Administration, 
may  "consider  whether  to  require  all 
pilot  licenses  to  incorporate  a 
photograph  of  the  license  holder  and 
appropriate  bio-metric  imprints."  The 
Under  Secretary  is  required  to  report 
annually  to  Congress  on  the  progress  in 
evaluating  and  taking  such  actions. 

In  addition,  §  129  of  ATSA  amends  49 
U.S.C.  44703(g),  by  adding  the  phrase 
"combating  acts  of  terrorism"  as  an 
additional  purpose  for  revising  the  FAA 
airman  certification  system.  The  FAA 
now  must  consider  terrorism  as  a  factor 
in  addition  to  the  needs  of  pilots  and 
officials  responsible  for  enforcing  drug- 
related  laws  when  making  modifications 
to  the  airman  certification  system. 

Congress  first  mandated  modification 
of  the  airman  certification  system  in  the 
Federal  Aviation  Administration  Drug 
Enforcement  Assistance  Act  of  1988 
(DEA  Act)  (Subtitle  E  of  the  Anti-Drug 
Abuse  Act  of  1988  (Pub.  L.  100-690)) 
with  the  objective  of  assuring  positive 
and  verifiable  identification  of  each 
person  applying  for  or  holding  a  pilot 
certificate.  The  DEA  Act  was  intended 
to  assist  Federal,  State,  and  local 
agencies  involved  in  the  enforcement  of 
the  nation's  drug  laws.  In  response  to 
the  DEA  Act.  the  FAA  issued  a  Notice 
of  Proposed  Rulemaking  on  March  12, 
1990  (55  FR  9270).  The  proposed  rule 
would  have  required  a  two  part  pilot 
certificate;  part  A  was  an  Airman 
Identity  Card  and  part  B  would  include 
all  ratings  and  limitations.  This  new 
certificate  would  be  issued  to  private, 
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commercial,  and  airline  transport  pilots. 
As  proposed,  the  Airman  Identity  Card 
portion  of  the  pilot  certificate  would  be 
non-forgeable  and  contain  a  photograph 
of  the  pilot,  his  or  her  signature, 
address,  and  identification  number.  In 
addition,  the  certificates  would  be 
machine-readable  by  equipment  in  use 
by  the  United  States  Customs  Service, 
and  have  a  variety  of  other  security 
features.  The  FAA's  proposed  nile  to 
modify  the  airman  certification  system 
has  not  been  issued  as  a  final  rule  by  the 
FAA. 

Petition  From  the  Aircraft  0%imers  and 
Pilots  Association 

By  letter,  dated  February  21,  2002, 
Mr.  Philip  Boyer,  President,  Aircraft 
Owners  and  Pilots  Association  (AGFA), 
421  Aviation  Way,  Frederick,  MD 
21701,  petitioned  the  FAA  to  revise  14 
CFR  61.3(a)  and  (1)  to  require  a  pilot  to 
carry,  and  present  for  appropriate 
inspection,  a  form  of  photo 
identification  acceptable  to  the 
Administrator  of  the  Federal  Aviation 
Administration.  Specifically,  the  AOPA 
requested  that  14  CFR  61.3(a)  be 
amended  to  provide  that  a  person  may 
not  act  as  a  pilot  of  a  civil  aircraft  of 
U.S.  registry  unless  that  person  has  a 
form  of  photo  identification  acceptable 
to  the  Administrator  in  that  person's 
physical  possession  or  readily 
accessible  in  the  aircraft  while 
exercising  the  privileges  of  a  pilot 
certificate  or  special  purpose  pilot 
authorization.  The  AOPA  also  suggested 
14  CFR  61.3(1)  be  amended  to  provide 
that  each  person  required  to  have  a  form 
of  photo  identification  by  14  CFR 
61.3(a)  be  required  to  present  it  for 
inspection  upon  request  from  the 
Administrator  or  any  Federal,  State,  or 
local  law  enforcement  officer. 

In  its  petition,  the  AOPA  expressed 
the  view  that  the  intent  of  the  DEA  Act 
and  ATSA  provisions  on  pilot 


identification  would  be  met  by  its 
recommended  rule  changes,  and  that  its 
approach  would  be  far  less  costly  and 
quicker  to  implement  than  would  any 
significant  modification  to  the  airman 
certification  system.  The  AOPA  notes 
that  all  fifty  States  and  the  District  of 
Columbia  issue  a  photo  identification 
driver's  license,  and  that  currently 
candidates  for  a  pilot  certificate 
examination  are  required  to  present 
photo  identification.  Thus,  the 
requirement  to  present  a  photo 
identification  acceptable  to  the 
Administrator  could  be  met  with  a 
driver's  license,  at  no  cost  to  pilots  or 
the  government.  Precisely  because  of  the 
very  minimal  burden  of  the 
recommended  changes,  the  AOPA 
believes  that  its  recommendation  should 
be  implemented  through  a  direct  final 
rule,  and  suggests  that  the  FAA  find 
notice  and  comment  to  be  impractical, 
unnecessary,  or  contrary  to  the  public 
interest. 
The  FAA's  Acceptance  of  the  Petition 

By  letter  dated  March  27,  2002,  the 
FAA  responded  to  the  AOPA  petition  by 
stating  that  the  proposal  "provides  a 
positive  short-term  measure  to  enhance 
security  throughout  the  general  aviation 
commimity."  While  the  AOPA's 
recommendations  are  a  good  interim 
measure,  neither  the  FAA  nor  the 
Transportation  Security  Administration 
has  concluded  that  these  measures 
address  fully  the  concerns  reflected  in 
the  DEA  Act  or  ATSA.  Although 
requiring  a  pilot  to  carry  an  acceptable 
photo  identification  will  provide  more 
security  than  not  requiring  an 
identification,  the  overlap  of  key 
information  between  the  pilot  certificate 
and  the  required  photo  identification 
will  be  limited  and  potentially 
inconsistent.  For  example,  it  is  quite 
likely  the  addresses  on  the  two 
documents  will  not  match,  because  the 


address  on  a  pilot  certificate  is  not 
updated  when  a  pilot  moves.  Moreover, 
an  improved  pilot  certificate  could 
include  a  variety  of  security 
enhancements  in  addition  to  simply 
having  a  photograph  of  the  holder  on 
the  certificate. 

This  rule  adopts  the  core  of  the 
AOPA's  recommendations  for  pilot 
identification  requirements.  The  FAA 
will  continue  to  work  in  conjunction 
with  the  TSA  to  determine  what  further 
actions  need  to  be  taken  to  improve 
airman  certification  process.  The  FAA 
considers  the  AOPA's  recommendations 
to  be  an  expeditious  and  cost  effective 
measure  that  will  provide  additional 
security  through  enhanced 
identification  of  pilots  exercising  the 
privileges  of  their  certificate.  Requiring 
pilots  to  carry  photographic 
identification  with  a  pilot  certificate 
will  be  cost  effective  because  most 
pilots  already  cany  an  identification 
acceptable  to  the  Administrator,  such  as 
a  driver's  license,  and  the  cost  of 
obtaining  a  government  issued  photo 
identification  is  minimal.  The  TSA 
recognizes  the  ongoing  security 
concerns  regarding  the  use  of  an  aircraft 
to  conduct  terrorist  acts  within  the 
United  States.  Therefore,  TSA  has 
requested  that  the  FAA  issue  a  final 
rule,  without  prior  notice  and  public 
comment,  effective  upon  publication, 
adopting  the  AOPA  petition  to  require 
that  pilots  properly  identify  themselves. 
The  TSA  believes  this  action  is 
necessary  to  prevent  further  terrorist 
acts  which  may  result  in  grave  hazards 
to  aircraft,  persons,  and  property  within 
the  United  States. 

The  Rule  Change 

The  chart  below  is  a  brief  summar>'  of 
the  regulatory  changes  contained  in  this 
final  rule.  The  list  is  followed  by  a  more 
detailed  discussion  of  the  rule. 


Final  rule  No. 


Part  61  Sec.  No./Para.  No. 


Summary  of  ttie  rule 


§61 .3(a) 
§61.3(1)  . 


Each  person  must  carry  a  ptioto  identification  acceptable  to  ttie  Administrator  when 
exercising  the  privileges  of  a  pilot  certificate. 

Each  person  must  present  such  photo  identification  when  requested  to  do  so  by  the 
Administrator,  an  authorized  representative  of  the  NTSB  or  the  TSA.  or  a  law  en- 
forcement officer.  


(1)  14  CFR  61.3(a)  is  amended  to 
require  each  person  to  carry  a  photo 
identification  when  exercising  the 
privileges  of  a  pilot  certificate. 

The  FAA  revises  14  CFR  61.3(a)  to 
require  each  person  to  carry  a  photo 
identification  when  exercising  the 
privileges  of  a  pilot  certificate.  The 
photo  identification  in  most  instances 
likely  will  be  a  driver's  license  issued 


by  a  State,  the  District  of  Columbia,  or 
a  territory  or  possession  of  the  United 
States.  It  may  also  be  a  government 
identification  card  issued  by  the  Federal 
government  or  a  State,  the  District  of 
Columbia,  or  a  territory  or  possession  of 
the  United  States,  a  military 
identification  card,  or  a  passport.  Under 
this  rule,  a  credential  with  a  photo 
issued  by  an  air  carrier  or  airport 


operator  that  provides  unescorted  access 
to  a  security  identification  display  area 
at  an  airport  regulated  under  49  CFR 
part  1542  is  acceptable.  The  rule  also 
permits  other  forms  of  photo 
identification  that  the  Administrator 
finds  acceptable. 

(2)  14  CFR  61.3(1)  is  revised  to  require 
a  person  to  present  a  photo 
identification  when  requested  to  do  so 
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by  the  Administrator,  an  authorized 

reprfscntative  from  the  \'TSB  or  the 
TSA.  or  a  law  enforcement  officer 

The  FAA  revises  14  CFR  61.3(1)  so  as 
to  require  a  person  to  present  a  photo 
identification  when  requested  to  do  so 
by  the  Administrator,  an  authorized 
representative  of  the  NTSB  or  the  TSA, 
or  a  law  enforcement  officer.  A  request 
from  the  Administrator  for  a  person  to 
present  a  photo  identification  includes 
a  request  from  any  F,\A  Aviation  Safet\ 
Inspector  or  designated  examiner  A 
request  from  an  authorized 
representative  of  the  NTSB  for  a  person 
to  present  a  photo  identification 
includes  a  request  from  an  Accident 
Investigator  of  the  NTSB.  A  request  from 
a  law  enforcement  officer  for  a  person 
to  present  a  photo  identification 
includes  a  request  from  any  citv. 
municipality,  county,  parish,  borough. 
State,  or  Federal  lav/  enforcement 
officer. 

Justification  for  Immediate  Adoption 

This  action  is  being  taken  without 
providing  the  opportunity  for  prior 
notice  and  public  comment.  The  T.SA 
requests  immediate  adoption  of  this  rule 
to  require  pilots  to  earn,'  and  present 
identification  and  the  F^A.^  finds  this 
action  is  necessary  to  assist  in 
preventing  hazards  to  aircraft,  persons, 
and  property  within  the  United  States. 
The  TSA.  in  consultation  with  the 
security  agencies  of  the  Executive 
Branch,  monitors  threats  to  aviation 
security  on  a  constant  basis.  The  TSA 
has  issued  other  regulatory  documents 
that  became  effective  immediately  in 
order  to  minimize  security  threats  and 
potential  security  vulnerabilities  to  the 
fullest  extent  possible,  and  the  FAA 
issues  this  rule  without  prior  notice  and 
public  comment  for  the  same  reason. 
The  F,AA.  TSA.  and  other  federal 
security  agencies  have  been  concerned 
about  the  potential  misuse  of  an  aircraft 
to  carr>'  out  terrorist  acts  in  the  United 
States  since  September  11.  and  the  TSA 
and  FAA  now  believe  it  is  necessary  to 
require  pilots  to  earn,'  and  present 
picture  identification  to  help  minimize 
the  threat  of  such  acts. 

The  FAA  finds  that  prior  notice  and 
public  comment  are  impracticable  and 
contrary  to  the  public  interest,  pursuant 
to  section  553  of  the  Administrative 
Procedure  Act  (APA).  Section  553(b)(B) 
of  the  APA  permits  an  agency  to  forego 
notice  and  comment  rulemaking  when 
"the  agency  for  good  cause  finds  *    *   » 
that  notice  and  public  procedures 
thereon  are  impracticable,  unnecessary 
or  contrary'  to  the  public  interest."  The 
use  of  notice  and  comment  prior  to 
issuance  of  this  rule  would  delay  the 
potential  security  benefit  of  this 


rulemaking  and  increase  the  public's 
exposure  to  the  risk  of  another  terrorist 
act  unnecessarily.  FAA  asks  for 
comment  with  publication  of  this  rule, 
and  will  consider  all  comments  received 
during  the  comment  period.  If  changes 
to  the  rule  are  necessary  to  address 
aviation  sec:urity  more  effectively,  or  in 
a  less  burdensome  but  equally  effective 
manner,  FAA  will  make  such  changes. 
The  FAA  finds  that  that  the 
circumstances  described  herein  warrant 
immediate  action,  and  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impracticable  and  contrary'  to 
the  public  interest. 

Economic  Evaluation 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866.  Regulatory 
Planning  and  Review,  directs  that  each 
Federal  agency  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulator^'  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic;  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  2531-2533) 
prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  LIS. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards  and.  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards. 
Fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits,  and  other  effects  of  proposed 
or  final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more, 
in  any  one  year  (adjusted  for  inflation). 

The  Department  of  Transportation 
Order  DOT  2100.5  prescribes  policies 
and  procedures  for  simplification, 
analysis,  and  review  of  regulations.  This 
rule  is  considered  significant  under  that 
Order.  If  we  determine  that  the  expected 
impact  is  so  minimal  that  the  regulation 
does  not  warrant  a  full  evaluation,  we 
include  a  statement  to  that  effect  and 
the  basis  for  it  in  the  preamble.  The 
FAA  has  determined  that  the  expected 
economic  impact  of  this  rule  is  so 
minimal  that  it  does  not  warrant  a  full 
regulatory'  evaluation.  This  action 
imposes  no  costs  on  pilots  subject  to 
this  rule  because  most  persons  already 
have  some  form  of  photo  identification. 
It  does,  however,  provide  unquantifiable 
security  benefits  by  helping  establish 
the  identity  of  pilots.  The  FAA  also  has 


determined  that  this  rule  is  consistent 
with  the  objectives  of  Executive  Order 
12866. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substahtial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  final  action  imposes  no  costs  on 
any  small  entities  subject  to  this  rule. 
Consequently,  the  FAA  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA 
solicits  comments  on  this  certification. 

International  Trade  Impact  Analysis 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  aren't 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  The  FAA  accordingly 
has  assessed  the  potential  effect  of  this 
rule  to  be  minimal  and  therefore  has 
determined  that  this  rule  will  not  result 
in  an  impact  on  international  trade. 
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Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  {the  Act)  requires 
each  Federal  agency,  to  the  extent 
permitted  by  law,  to  prepare  a  written 
assessment  of  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  the  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year. 
The  Act  requires  the  Federal  agency  to 
develop  an  effective  process  to  permit 
timely  input  by  elected  officers  {or  their 
designees)  of  State,  local  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate."  Under  the 
Act.  a  "significant  intergovernmental 
mandate"  is  any  provision  in  a  Federal 
agency  regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204{a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  rule  does  not  contain  such  a 
mandate.  The  requirements  of  Title  II  of 
the  Act,  therefore,  do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  rule  under 
the  principles  and  criteria  of  Executive 
Order  13132,  FederaHsm.  We 
determined  that  this  rule  would  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  determined 
that  this  rule,  therefore,  would  not  have 
federalism  implications. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 


have  determined  that  there  are  no 
requirements  for  information  collection 
associated  with  this  rule. 

Environmental  Analysis 

FAA  Order  No.  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  No. 
1050. ID,  Appendix  4,  paragraph  4(j), 
regulations,  standards,  and  exemptions 
(excluding  those  that  may  cause  a 
significant  impact  on  the  human 
enviroiunent  if  implemented)  qualif\'  for 
a  categorical  exclusion.  The  FAA  has 
determined  that  this  rule  qualifies  for  a 
categorical  exclusion  because  no 
significant  impacts  to  the  environment 
are  expected  to  result  from  its 
implementation. 

Energy  Impact 

We  assessed  the  energy  impact  of  this 
rule  in  accordance  with  the  Energy 
Pohcy  and  Conservation  Act  (EPCA) 
and  Public  Law  94-163,  as  amended  (42 
U.S.C.  6362).  We  have  determined  that 
this  rule  is  not  a  major  regulator,'  action 
under  the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  61 

Aircraft,  Airmen,  Aviation  safety,  and 
Reporting  and  recordkeeping 
requirements. 

The  Amendment 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Aviation 
Administration  amends  part  61  of  Title 
14  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701- 
44703.  44707.  44709-^4711,  45102-i5103. 
45301^5302. 

2.  Amend  §  61.3  by  revising  paragraph 
(a)  and  the  introductory  text  of 
paragraph  (1)  and  by  adding  paragraph 
(1)(4)  to  read  as  follows: 

§  61 .3    Requirement  for  certificates, 
ratings,  and  authorizations. 

(a)  Pilot  certificate.  A  person  may  not 
act  as  pilot  in  command  or  in  any  other 


capacity  as  a  required  pilot  flight 
crewmember  of  a  civil  aircraft  of  U.S. 
registry,  unless  that  person — 

(1)  Has  a  valid  pilot  certificate  or 
special  purpose  pilot  authorization 
issued  under  this  part  in  that  persons 
physical  possession  or  readily 
accessible  in  the  aircraft  when 
exercising  the  privileges  of  that  pilot 
certificate  or  authorization.  However, 
when  the  aircraft  is  operated  within  a 
foreign  country,  a  current  pilot  license 
issued  by  the  country  in  which  the 
aircraft  is  operated  may  be  used;  and 

(2)  Has  a  photo  identification  that  is 
in  that  person's  physical  possession  or 
readily  accessible  in  the  aircraft  when 
exercising  the  privileges  of  that  pilot 
certificate  or  authorization.  The  photo 
identification  must  be  a: 

(i)  Valid  driver's  license  issued  by  a 
State,  the  District  of  Columbia,  or 
territory  or  possession  of  the  United 
States: " 

(ii)  Government  identification  card 
issued  by  the  Federal  government,  a 
State,  the  District  of  Columbia,  or  a 
territory  or  possession  of  the  United 
States: 

(iii)  U.S.  Armed  Forces'  identification 
card; 

(iv)  Official  passport; 

(v)  Credential  that  authorizes 
unescorted  access  to  a  security 
identification  display  area  at  an  airport 
regulated  under  49  CFR  part  1542:  or 

(vi)  Other  form  of  identification  that 
the  Administrator  finds  acceptable. 
***** 

(1)  Inspection  of  certificate.  Each 
person  who  holds  an  airman  certificate, 
medical  certificate,  authorization,  or 
license  required  by  this  part  must 
present  it  and  their  photo  identification 
as  described  in  paragraph  (a)(2)  of  this 
section  for  inspection  upon  a  request 


from: 

*         *         *         *         » 

(4)  An  authorized  representative  of 
the  Transportation  Security 
Administration. 

Issued  in  Washington.  DC.  on  October  23, 
2002. 

Marion  C.  Blakey. 
Administrator. 

IFR  Doc;.  02-2741 1  Filed  10-23-02;  4:10  pnil 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 
[Docket  No.  FR-4759-1-01] 
RIN  2577-AC39 

Housing  Choice  Voucher  Program 
Homeownership  Option:  Eligibility  of 
Units  Owned  or  Controlled  by  a  Public 
Housing  Agency 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD, 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  provides 

that  units  owned  or  substantidUv 
controlled  by  a  public  housing  agency 
(PHA)  are  eligible  for  purchase  under 
the  Housing  Choice  Voucher  F'rogram 
homeownership  option.  The  inclusion 
of  PHA-owned  or  controlled  properties 
among  properties  eligible  for  purchase 
under  the  homeownership  option  will 
e,xpand  the  availability  of  housing  and 
affordable  homeownership 
opportunities  for  voucher  families 
participating  in  the  homeownership 
option.  The  interim  rule  also  establishes 
procedures  to  remove  potential  conflicts 
of  interest  where  the  PHA  is  the  seller. 
Specifically,  the  interim  rule  provides 
that  an  independent  entity  must 
perform  certain  administrative  duties 
for  which  the  PHA  would  normally  be 
responsible.  These  provisions  are 
modeled  on  the  requirements  for  PHA- 
owned  units  in  the  voucher  rental 
program 

DATES:  Effective  Date:  November  27. 
2002. 

Comments  Due  Date  December  27. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  (j«neral 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  SW..  Washington.  DC 
•  20410-0500.  Communications  should 
refer  to  the  above  docket  number  and 
title.  Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  inspection  and  copying 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address 

FOR  FURTHER  INFORMATION  CONTACT: 
GeraJd  J.  Benoit.  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  Room  4210. 
451  Seventh  Street,  SW.,  Washington, 
DC  20410:  telephone  (202)  708-0477. 
(This  is  not  a  toll-free  number  )  Hearing- 


or  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-H00-877-H339 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  "home(Jwnership  option" 
of  the  Housing  Choice  Voucher 
Program,  a  public  housing  agency  (PHA) 
may  choose  to  provide  monthly  tenant- 
based  assistance  to  an  eligible  family 
that  purchases  a  dwelling  unit  that  will 
be  ()c:c:upied  by  the  family.  The 
regulatory  re(}uirements  governing  the 
homeownership  option  are  located  in 
subpart  M  of  HLTD's  regulations  for  the 
Housing  (Choice  Voucher  Program  at  24 
V.VR  part  9H2.  Subpart  M  describes 
program  requirements  for  special 
housing  types,  where  assistance  is 
provided  with  voucher  program  funds 
under  the  c:onsolidated  annual 
contributions  contract. 

This  interim  rule  provides  that 
properties  owned  or  substantially 
controlled  by  a  PHA  are  eligible  for 
purc;hase  under  the  homeownership 
option.  The  current  homeownership 
option  regulations  are  unclear  regarding 
the  eligibility  of  PHA-owned  units.  This 
interim  rule  amends  §982.628  of  the 
homeownership  option  regulations, 
which  concerns  the  eligibility  of  units, 
to  specify  that  a  PHA  may  provide 
homeownership  assistance  for  the 
purchase  of  a  PHA-owned  unit.  The 
inclusion  of  PHA-owned  units  in  the 
universe  of  eligible  units  will  expand 
the  availability  of  housing  and 
affordable  homeownership 
opportunities  for  voucher  families 
participating  in  the  homeownership 
option. 

New  §  982.628(c)  provides  that  PHA- 
owned  units  are  eligible  for  purchase 
through  the  homeownership  option,  but 
provides  that  an  independent  entity 
must  perform  certain  administrative 
duties  for  which  the  PHA  would 
normally  be  responsible.  The 
independent  entity  must  review  the 
contract  of  sale,  conduct  the  initial 
housing  quality  standards  (HQS) 
inspection,  and  review  the  independent 
inspection  report.  In  addition,  the 
independent  entity  must  determine  the 
reasonableness  of  the  sales  price  and 
any  PHA  provided  financing. 

The  reviews  performed  by  the 
independent  entity  shall  be  conducted 
in  accordance  with  the  homeownership 
option  regulations.  The  independent 
entity  must  be  selected  by  the  PHA  and 
approved  by  HUD  in  accordance  with 
existing  proceduras  under  the  tenant- 
based  assistance  program  at 
§  982.352(b)(iv)(B)  and  (C).  The  PHA 


may  not  steer,  direct,  or  require  families 
to  purchase  PHA-owned  properties. 

Except  for  the  purchase  of  PHA- 
owned  units,  the  homeownership 
option  regulations  do  not  require  the 
PHA  to  consider  the  reasonability  of  the 
sales  price.  In  addition,  although  a  PHA 
may  establish  requirements  governing 
terms  and  types  of  financing,  it  is  not 
required  to  do  so  (see  §  982.632). 
Therefore,  the  requirement  that  the 
independent  entity  review  the 
reasonableness  of  the  sales  price  and 
any  PHA  provided  financing  for  PHA- 
owned  Units  goes  beyond  what  is 
otherwise  required,  but  HUD  believes  a 
third  party  review  of  these  two  areas  is 
helpful  to  protect  the  purchasing  family 
where  the  seller  is  also  the 
administering  PHA. 

11.  Jiistification  for  Interim  Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  for 
exceptions  to  the  general  rule  if  the 
agency  finds  good  cause  to  omit 
advanced  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest"  (see  24  CFR  l(D.l).  For  the 
following  reasons.  HUD  has  determined 
that  it  would  be  contrary  to  the  public 
interest  to  delay  the  effectiveness  of  this 
rule  in  order  to  solicit  prior  public 
comments. 

The  interim  rule  eliminates  ambiguity 
in  HUD's  homeownership  option 
regulations  by  clarifying  that  PHA- 
owned  units  are  eligible  for  purchase 
with  voucher  homeownership 
assistance.  Clarifying  that  PHA-owned 
units  are  eligible  for  purchase  under  the 
homeownership  option  will  expand  the 
availability  of  housing  and  affordable 
homeownership  opportunities  for 
voucher  families  participating  in  the 
program.  Delaying  the  effectiveness  of 
this  rule  to  solicit  prior  public  comment 
would  perpetuate  the  current  ambiguity 
of  the  regulations,  and  might  prevent 
families  from  purchasing  PHA-owned 
units. 

Although  the  interim  rule  also 
establishes  new  requirements  for  such 
sales,  these  procedures  are  necessary  to 
eliminate  potential  program  abuses 
where  the  PHA  is  also  the  seller. 
Further,  these  procedures  are  closely 
modeled  on  the  existing  requirements 
for  PHA-owned  units  under  the  rental 
voucher  program.  Accordingly,  these 
requirements  are  familiar  to  PHAs  and 
voucher  families,  and  should  not  raise 
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any  novel  issues  or  impose  undue 
administrative  burdens  on  PHAs. 

Although  HUD  believes  that  good 
cause  exists  to  publish  this  rule  for 
effect  without  prior  public  comment. 
HUD  recognizes  the  value  of  public 
comment  in  the  development  of  its 
regulations.  HUD  has,  therefore,  issued 
these  regulations  on  an  interim  basis 
and  has  provided  the  public  with  a  60- 
day  comment  period.  HUD  welcomes 
comments  on  the  regulatory 
amendments  made  by  this  interim  rule. 
The  public  comments  will  be  addressed 
in  the  final  rule. 

III.  Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  {42  U.S.C.  4332).  That  Finding 
remains  applicable  to  this  interim  rule 
and  is  aveulable  for  public  inspection 
between  the  hours  of  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
0500. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments  or  the  private  sector 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (Federalism) 
prohibits  an  agency  from  publishing  any 
rule  that  has  federalism  implications  if 
the  rule  either  imposes  substantial 
direct  compliance  costs  on  State  and 
local  governments  and  is  not  required 
by  statute,  or  the  rule  preempts  State 
law,  imless  the  agency  meets  the 
consultation  and  funding  requirements 


of  section  6  of  the  Executive  Order.  This 
rule  is  exclusively  concerned  with 
homeownership  voucher  assistance. 
This  proposed  rule  does  not  have 
federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments  or 
preempt  State  law  within  the  meaning 
of  the  Executive  Order. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (RFA).  has  reviewed  and 
approved  this  interim  rule  and  in  so 
doing  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows: 

(1)  A  Substantial  Number  of  Small 
Entities  Will  Not  be  Affected.  The 
interim  rule  is  exclusively  concerned 
with  public  housing  agencies  that 
administer  tenant-based  housing 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937.  Under  the 
definition  of  "small  governmental 
jurisdiction"  in  section  601(5)  of  the 
RFA,  the  provisions  of  the  RFA  are 
applicable  only  to  those  few  PHAs  that 
are  part  of  a  political  jurisdiction  with 

a  population  of  under  50.000  persons. 
The  number  of  entities  potentially 
affected  by  this  rule  is  therefore  not 
substantial. 

(2)  No  Significant  Economic  Impact. 
The  interim  rule  does  not  change  the 
amount  of  funding  available  under  the 
Housing  Choice  Voucher  Program. 
Accordingly,  the  economic  impact  of 
this  rule  will  not  be  significant,  and  it 
will  not  affect  a  substantial  number  of 
small  entities. 

Catalog  of  Domestic  Assistance  Number 

The  Catalog  of  Domestic  Assistance 
Number  for  the  Housing  Choice 
Voucher  Program  is  14.871. 

List  of  Subjects  in  24  CFR  Part  982 

Grant  programs — housing  and 
community  development,  Housing,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  amends  24  CFR 
part  982  as  follows: 


PART  982— SECTION  8  TENANT 
BASED  ASSISTANCE:  HOUSING 
CHOICE  VOUCHER  PROGRAM 

1.  The  authority  citation  for  24  CFR 
part  982  continues  to  read  as  follows; 

Authority:  42  U.S.C   14  <7t  diiri  3535(d). 

2.  Add  §  982.628(c)  to  read  as  follows: 

§982.628    Homeownership  option:  Eligible 
units. 

***** 

(c)  PHA-owned  units. 
Homeownership  assistance  may  be 
provided  for  the  purchase  of  a  unit  that 
is  owned  by  the  PHA  that  administers 
the  assistance  under  the  consolidated 
ACC  (including  a  unit  owned  by  an 
entity  substantially  controlled  by  the 
PHA).  only  if  all  of  the  following 
conditions  are  satisfied: 

(1)  The  PHA  must  inform  the  family, 
both  orally  and  in  writing,  that  the 
family  has  the  right  to  purchase  any 
eligible  unit  and  a  PHA-owned  unit  is 
freely  selected  by  the  family  without 
PHA  pressure  or  steering; 

(2)  The  unit  is  not  ineligible  housing: 

(3)  The  PHA  must  obtain  the  services 
of  an  independent  agency,  in 
accordance  with  §982. 352(b)(l)(iy)(B) 
and  (C),  to  perform  the  following  PHA 
functions; 

(i)  Inspection  of  the  unit  for 
compliance  with  the  HQS.  in 
accordance  with  §  982.631(a); 

(ii)  Review  of  the  independent 
inspection  report,  in  accordance  with 
§  982.631(b)(4); 

(iii)  Review  of  the  contract  of  sale,  in 
accordance  with  §  982.631(c);  and 

(iv)  Determination  of  the 
reasonableness  of  the  sales  price  and 
any  PHA  provided  financing,  in 
accordance  with  §  982.632  and  other 
supplementary  guidance  established  by 

HUD. 

*         *        »         *         • 

Dated:  September  3.  2002. 
Michael  M.  Liu. 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[PR  Doc.  02-27310  Filed  10-25-02:  8:45  am] 
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Proclamation  7614  of  October  23,  2002 
United  Nations  Day,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  United  Nations  was  founded  57  years  ago  to  improve  our  global  commu- 
nity by  strengthening  the  ties  among  member  nations  through  improved 
communication,  expanded  understanding,  and  enhanced  security.  On  United 
Nations  Day,  America  joins  the  world  in  commemorating  the  founding  of 
this  important  international  organization  and  recognizing  the  profound  im- 
pact it  has  had  on  our  world  and  the  role  that  it  continues  to  play. 

Since  October  24,  1945,  the  United  Nations  Organization  has  grown  to 
include  191  member  states.  Through  its  relief  agencies,  the  U.N.  aids  and 
protects  millions  of  refugees  and  displaced  persons  worldwide.  For  example. 
in  2001,  the  United  Nations  World  Food  Program  provided  aid  to  77  million 
people  in  82  countries  and  helped  to  avert  a  severe  famine  that  threatened 
Afghanistan.  The  U.N.  also  seeks  to  improve  living  conditions  around  the 
globe  by  immunizing  children,  providing  safe  drinking  water,  and  fighting 
disease. 

The  United  States  remains  committed  to  helping  the  U.N.  to  advance  human 
rights,  healthcare,  security,  and  education  throughout  the  world;  and  we 
will  continue  to  meet  these  and  other  commitments  as  we  rejoin  the  United 
Nations  Educational,  Scientific,  and  Cultural  Organization.  Our  country  con- 
tinues to  work  with  the  U.N.  in  supplying  aid  for  nations  and  peoples 
in  need  or  distress,  and  in  providing  medical  care  and  other  essentials 
through  U.N.  agencies  such  as  UNICEF. 

As  our  world  faces  new  challenges  and  opportunities,  the  efforts  of  the 
United  Nations  take  on  a  renewed  significance.  The  United  States  recognizes 
the  U.N.  for  its  efforts  to  support  and  strengthen  the  international  coalition 
against  global  terror.  And  we  hope  the  United  Nations  will  fulfill  its  role 
in  addressing  the  threats  posed  to  the  civilized  world,  particularly  the  threat 
now  posed  by  Iraq.  As  a  founding  memlaer  of  the  U.N.,  the  United  States 
reaffirms  our  dedication  to  this  vital  organization  and  our  hope  that  it 
will  continue  to  fulfill  the  vision  of  its  founders. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  24.  2002.  as 
United  Nations  Day.  I  call  upon  the  people  of  the  United  States  to  observe 
this  day  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  October,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 
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EFFECT  OCTOBER  28, 
2002 

AGRICULTURE 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations 
Designated  Agency  Ethics 
Official;  published  10-28- 
02 
COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atn>ospherk:  Administration 
Manne  mammals: 
Incidental  talking — 
Atlantic  Large  Whale  Tai<e 
Reduction  Plan, 
published  10-28-02 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNPTY  SERVICE 
Foster  Grandparent  Program, 
amendments:  published  9- 
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Senior  Companion  Program, 
amendments,  published  9- 
27-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Agency  information  collection 
activities 

Technical  amendment, 
published  10-28-02 
Air  quality  implementation 
plans,  approval  and 
promulgation:  various 
States 

Anzona,  published  8-27-02 
Missoun:  published  8-27-02 
Montana:  puWished  8-28-02 
Tennessee:  published  8-29- 
02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Pnvate  land  mobile 
services — 

700  MHz  public  safety 
band;  Federal,  State, 
and  local  public  safety 
agency  communication 
requirements, 
operational,  technical. 
and  spectrum 
requirements,  putsiished 
9-27-02 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products 


Carprofen:  published  10-28- 
02 

INTERIOR  DEPARTMENT 
Fish  and  Witdlifs  Sarvice 

Endangered  and  threatened 
species 
Critical  habitat 
designations — 
Appalachian  elktoe; 
published  9-27-02 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities,  domestic  licensing: 
Light-water  cooled  nuclear 
power  plants, 
components;  construction 
and  inservice  inspection 
and  testing:  industry 
codes  and  standards, 
amended  requirements; 
published  9-26-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

California,  published  9-27-02 
Ports  and  waten^'nys  safety 
Ponce  Bay,  Tallaboa  Bay, 
and  Guayanilla  Bay,  PR, 
and  Limetree  Bay,  St. 
Croix.  VI    safety  zones; 
published  9-27-02 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airmen 
Picture  identification 
requirements:  published 
10-28-02 
Airworthiness  directives; 
Bombardier-Rotax  GmbH; 
published  10-23-02 

Airworthiness  standards: 
Special  conditions — 
Eclipse  Aviation  Corp 
Model  500  airplane, 
published  9-26-02 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 

Unit-livestock-pnce  method, 
published  10-28-02 

TREASURY  DEPARTMENT 

Counter  money  laundenng 
requirements 

Bank  Secrecy  Act; 
implementation — 

Foreign  shell  banks: 
correspondent  accounts, 
and  foreign  t>anks. 
correspondent  accounts 
recordkeeping  and 
terminatkxi;  published 
9-26-02 
Currency  and  foreign 
transactions,  financial 


reporting  and  recordkeeping 
requirments. 
Bank  Secrecy  Act; 
implementation — 

Casinos  and  card  clubs; 
suspicious  transactions 
reporting  requirements; 
published  9-26-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  mar1<eting  orders: 
Pacific  Northwest;  comments 
due  by  11-5-02;  published 
9-6-02  [FR  02-22686] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

User  fees: 
Agricultural  and  quarantine 
inspection  servkies; 
current  fees  extensran 
beyond  2002  FY; 
comments  due  by  11-4- 
02;  published  9-3-02  [FR 
02-22313] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  coast  groundfish; 
comments  due  by  11-6- 
02;  published  10-22-02 
[FR  02-26693] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Small  generator 
interconnection 
agreements  and 
procedures; 

standardization;  comments 
due  by  11-4-02;  published 
8-26-02  [FR  02-21613] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Spari<-ignitk>n  manne 
vessels  and  highway 
motorcycles;  emissions 
control;  comments  due  by 
11-8-02;  published  8-14- 
02  [FR  02-19437] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiea)entatk)n 
plans;  approval  and 
promulgation;  various 


States;  air  quality  planning 

purposes;  designation  of 

areas: 

Massachusetts;  comments 
due  by  11-4-02;  published 
10-4-02  [FR  02-25154] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Massachusetts;  comments 
due  by  11-4-02;  published 
10-4-02  [FR  02-25155] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
11-6-02;  published  10-7- 
02  [FR  02-25299] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
11-6-02;  published  10-7- 
02  [FR  02-25300] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
11-6-02;  published  10-7- 
02  [FR  02-25296] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
11-6-02;  published  10-7- 
02  [FR  02-25297] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
11-6-02;  published  10-7- 
02  [FR  02-25298] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 
Iowa;  comments  due  by  11- 

8-02;  published  10-9-02 

[FR  02-25590] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Iowa;  comments  due  by  1 1  - 
8-02;  published  10-9-02 
[FR  02-25591] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Massachusetts;  comments 
due  by  11-4-02;  published 
10-4-02  [FR  02-25158] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Massachusetts;  comments 
due  by  11-4-02;  published 
10-4-02  [FR  02-25159] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Montana;  comments  due  by 
11-6-02;  published  10-7- 
02  [FR  02-25287] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States; 

Montana;  comments  due  by 
11-6-02;  published  10-7- 
02  [FR  02-25288] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States; 

North  Dakota;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25289] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

North  Dakota;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25290] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Pennsylvania;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25285] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

Pennsylvania;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25286] 
Virginia;  comments  due  by 
11-6-02;  published  10-7- 
02  [FR  02-25416] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25294] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States; 

West  Virginia;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25295] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25291] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

West  Virginia;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25292] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

West  Virginia;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25283] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25284] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 


Cypermethrin  and  an  isomer 
of  zeta-cypermethrin; 
comments  due  by  11-4- 
02;  published  9-4-02  [FR 
02-22606] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Land  disposal  restrictions — 
Radioactively 
contaminated  cadmium-, 
mercury-,  and  silver- 
containing  batteries; 
national  treatment 
variance;  comments  due 
by  11-6-02;  published 
10-7-02  [FR  02-25414] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Land  disposal  restrictions — 
Radioactively 
contaminated  cadmium-, 
mercury-,  and  silver- 
containing  batteries; 
national  treatment 
variance;  comments  due 
by  11-6-02;  published 
10-7-02  [FR  02-25415] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update:  comments  due 
by  11-4-02;  published 
9-5-02  [FR  02-22539] 
Water  pollution  control: 
Ocean  dumping;  site 
designations — 
Historic  Area  Remediation 
Site-specific 

polychlonnated  biphenyl 
worm  tissue  criterion: 
comments  due  by  11-7- 
02:  published  10-8-02 
[FR  02-25586] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations:  table 

of  assignments: 

Alabama;  comments  due  by 
11-7-02;  published  9-23- 
02  [FR  02-24106] 
Regulatory  Flexibility  Act: 

review;  comments  due  by 

11-8-02;  published  10-22-02 

[FR  02-26429] 
Small  business  size  standards: 

Tier  III  wireless  carriers  in 
Enhanced  911 
proceeding:  comment 
request;  comments  due 
by  11-6-02;  published  10- 
23-02  [FR  02-27064] 
Television  broadcasting: 

Cable  television  rate 
regulations;  revisions; 
comments  due  by  11-4- 
02;  published  9-5-02  [FR 
02-22427] 


FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 

Act:  implementation 

Elect  loneenng 
communications  and 
independent  exp>enditures, 
national  political  party 
committees,  and  pnncipal 
campaign  committees, 
reporting  requirements: 
comments  due  by  11-8- 
02:  published  10-21-02 
[FR  02-26394] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Protection  of  human  subjects: 
Biomedical  and  behavioral 
research  involving 
pnsoners  as  subjects: 
comments  due  by  11-6- 
02:  published  10-7-02  [FR 
02-25205] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water 
Indian  Reservation  Roads 
Program:  comments  due 
by  11-7-02:  published  10- 
7-02  [FR  02-25433] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Westslope  cutthroat  trout. 
status  review:  comments 
due  by  11-4-02:  published 
9-3-02  [FR  02-22303) 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  regulations 
Lake  Mead  National 
Recreation  Area,  NV  and 
AZ:  personal  watercrafi 
use:  comments  due  by 
11-4-02:  published  9-5-02 
[FR  02-22630] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Construction  safety  and  health 
regulations 
Heanng  conservation 
program,  comments  due 
by  11-4-02:  published  8-5- 
02  [FR  02-19691] 
Occupational  safety  and 
healthy  standards 
2-methoxyethanol,  2- 
ethoxyethanol,  and 
acetates  (glycol  ethers); 
occupational  exposure: 
comments  due  by  11-6- 
f:  published  8-8-02  [FR 
2-20001] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste: 
independent  storage: 
licensing  requirements,  etc.: 


VI 
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Event  notification 
requirements    comments 
due  by  11-5-02    published 
8-22-02  [FR  02-21414; 
STATE  DEPARTMENT 
Consular  services    fee 
schedule,  comments  due  by 
11-8-02    published  10-9-02 
[FR  02-25692] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety  regulations 
review    comments  due  by 
11-4-02    published  8-6-02 
[FR  02-19674] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Air  Tractor    Inc     comments 

due  by  11-4-02    published 

8-29-02  [FR  02-22002] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives 
Bell    comments  due  by  11- 

4-02    published  9-5-02 

[FR  02-22174] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directivrs 
CFM  International 

comments  due  by  11-8- 

02.  published  9-9-02  iFR 

02-22761] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
McDonnell  Douglas 

comments  due  by  11-7- 


02    published  9-23-02  [FR 
02-24019) 
MORAVAN  a  s     comments 
due  by  1 1  8-02    published 
10-4-02  [FR  02-25208] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Raytheon    comments  due  by 
1 1  -8-02    published  9-24- 
02  [FR  02-23880] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airvyorthiness  standards 
Special  conditions— 
Boeing  Model  737-100, 
-200    and  -300  series 
airplanes    comments 
due  by  11-6-02 
published  10-7-02  (FR 
02-25470] 
Class  E5  airspace    comments 
due  by  11-6-02    published 
10-7-02  [FR  02-25316) 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  accidents  incidents; 
reporting  requirements 
Conformance  to  OSHA  s 
revised  reporling 
requirements    comments 
due  by  11-8-02    published 
10-9-02  [FR  02-24393] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety 
Hazardous  liquid 
transportation- 
Hazardous  liquid  pipeline 
safety  standards; 


change 

recommendations, 
comments  due  by  11-5- 
02   published  9-6-02 
[FR  02-22735] 

TREASURY  DEPARTMENT 

internal  Revenue  Service 

Income  taxes 
Foreign  corporations,  gross 
income    exclusions 
Heanng  change  and 
extension  of  comment 
penod;  comments  due 
by  11-5-02,  published 
10-18-02  [FR  02-26450] 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule 
Spine,  comments  due  by 
11-4-02,  published  9-4-02 
[FR  02-22440] 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws    It 
may  be  used  in  conjunction 
with    PLUS'   (Public  Laws 
Update  Service)  on  202-741- 
6043   This  list  IS  also 
available  online  at  http  // 
www  nara  gov  fedreg. 
plawcurr  html 

The  text  ol  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in    slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U  S    Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808)    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http 
www  access  gpo  gov/nara 


nara005.html.  Some  laws  may 
not  yet  be  available 

H.R.  2121/P.L.  107-246 

Russian  Democracy  Act  of 
2002  (Oct    23,  2002;  116  Stat. 
1511) 

H.R.  4085/P.L.  107-247 

Veterans  Compensation  Cosf- 
of-Living  Act  of  2002  (Oct  23, 
2002;  116  Stat    1517) 

H.R.  5010/P.L.  107-248 

Department  of  Defense 
Appropriations  Act,  2003  (Oct 
23,  2002;  116  Stat    1519) 

H.R.  5011/P.L.  107-249 

Military  Construction 
Appropriation  Act,  2003  (Oct. 
23.  2002;  116  Stat    1578) 

Last  List  October  23.  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws   To 
subscnbe,  go  to  http:// 
hydra  gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  sen/ice  is  stnctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 
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CFR  CHECKUST 


Title 


Stock  Number 


Price        Revision  Date 


This  Checklist,  prepared  by  ttie  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  anringed  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whk:h  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://viww.access.gpo.gov/nara/cfr/ 

index.html.  For  infonnation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

t^ail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-048-00001-1) 9,00        Jan.  1.  2002 

3  (1997  Compilation 
and  Parts  100  and 

101)  (869-048-00002-0) 59.00       'Jan,  1.2002 

4  (869-048-O0003-8)  9.00      "Jan.  1.  2002 

5  Parts: 

1-699    (869-048-00004-6)  57.00 

700-1199  (869-048-00005-4) 47.00 

1200-End.  6(6 
Reserved)  (869-048-00006-2)  58.00 


7  Parts: 

1-26  (869-048-00001-1)  41.00 

27-52      (869-048-00008-9) 47.00 

53-209 (869-O48-O0009-7)  36.00 

210-299 (869-048-00010-1)  59.00 


Jan,  1,  2002 
Jan,  1 ,  2002 

Jan.  1,  2002 

Jan.  1.  2002 
Jan.  1 .  2002 
Jan.  1,  2002 
Jan.  1.  2002 
Jan.  1 ,  2002 
Jan.  1  2002 
Jan.  1 ,  2002 
Jan,  1,  2002 


300-399 (869-048-0001 1-9) 42.00 

400-699 (869-048-00012-7) 57.00 

700-899 (869-048-00013-5) 54,00 

900-999 (869-048-00014-3)  58.00 

1000-1199  (869-048-00015-1) 25.00  Jan.  1.  2002 

1200-1599  (869-048-00016-0) 58.00  Jan.  1.  2002 

1600-1899  (869-048-00017-8)  61.00  Jan.  1,  2002 

1900-1939  (869-048-00018-6) 29.00  Jan.  1.2002 

1940-1949     (869-048-00019-4) 53.00  Jan,  1,  2002 

1950-1999  (869-048-00020-8) 47,00  Jan,  1,  2002 

200O-End (869-048-00021-6) 46.00  Jan.  1,  2002 

8  (869-048-00022-4)  58.00  Jan,  1.  2002 

9  Parts: 

1-199            (869-048-00023-2)  58,00  Jan,  1,  2002 

200-End  (869-048-00024-1) 56,00  Jan,  1,  2002 

10  Parts: 

1-50       (869-048-00025-4)  58,00  Jan,  1.  2002 

51-199        (869-048-00026-7) 56,00  Jan,  1,  2002 

200-499 (869-048-00027-5) 44,00  Jan,  1,  2002 

500-End  (869-048-00028-3) 58.00  Jan,  1,2002 

11  (869-048-00029-1)  34,00  Jan,  1,  2002 

12  Parts: 

1-199        (869-048-00030-5) 30,00  Jan,  1,2002 

200-219 (869-048-00031-3) 36.00  Jan,  1,  2002 

220-299     (869-048-00032-1) 58,00  Jan,  1,  2002 

300-499       (869^348-00033-0) 45.00  Jan,  1,2002 

500-599 (869-048-00034-8) 42.00  Jan,  1,  2002 

600-End  (869-048-00035-6) 61,00  Jan.  1,  2002 

13  (869-048-00036-4) 47.00  Jan.  1,  2002 


14  Parts: 

1-59         (869-048-O0037-2)  60,00 

60-139 (869-048-00038-1)  58  00 

140-199  (869-048-00039-9)  29  00 

200-1 199  (869-048-00040-2)  47  00 

1200-End (869-048-00041-1)  41  00 

15  Parts: 

0-299    (869-048-00042-9)  37,00 

300-799  (869-048-00043-7)  58  00 

800-End   (869-048-00044-5)  40.00 

16  Parts: 

0-999     (869-048-00045-3) 47,00 

1000-End (869-048-00046-1)  57  00 

17  Parts: 

1-199        (869-048-00048-8)  47  00 

200-239 (869-048-00049-6)  55,00 

240-End  (869-048-00050-0)  59  00 

18  Parts: 

1-399  (869-048-00051-8)  59,00 

400-End  (869-048-00052-6)  24,00 

19  Parts: 

1-140          (869-048-00053-4)  57,00 

141-199    (869-048-00054-2) 56,00 

200-End  (869-048-00055-1)  29  00 

20  Parts: 

1-399  (869-048-00056-9)  47  00 

400-499       (869-048-O0057-7)  60  00 

500-End  (869-048-O0058-5)  ,  6000 

21  Parts: 

1-99  (869-048-00059-3) 

100-169    (869-048-00060-7) 

170-199   (869-048-00061-5)   . 

200-299 (869-048-00062-3) 

300-499  (869-048-00063-1) 

500-599  (869-048-00064-0) 

600-799  (869-048-00065-8) 

800-1299  (869-048-00066-6)  .. 

1300-End (869-048-00067-4) 

22  Parts: 

1-299  (869-048-00068-2) 

300-End  (869-048-00069-1) 

23  (869-048-00070-4) 

24  Parts: 

0-199        (869-048-00071-2) 

200-499  (869-048-00072-1) 

500^599  (869-048-00073-9) 

700-1699  ■ (869-048-00074-7) 

1700-End (869-043-00075-5) 

25  (869-048-00076-3) 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1)  . 

§§1.61-1.169 (869-048-00078-0)  . 

§§1.170-1.300  (869-048-00079-8) 

§§1.301-1.400  (869-048-00080-1) 

§§1.401-1.440  (869-048-00081-0)  . 

§§1,441-1.500  (869-048-00082-8) 

§§1.501-1.640  (869-048-00083-6) 

§§1.641-1.850  (869-048-00084-4) 

§§1.851-1.907  (869-048-00085-2) 

§§1.908-1.1000  (869-048-00086-1) 

§§1. 1001-1. l400  (869-048-00087-9)  . 

§§1.1401-End  (869-048-00088-7) 

2-29  (869-048-00089-5)  . 

30-39    (869-048-00090-9)  : 

40-49     (869-048-00091-7) 

50-299 (869-048-O0092-5)  . 

300-499 (869-048-00093-3)  . 

500-599    (869-048-00094-1)  . 

600-End  (869-048-00095-0) 

27  Parts: 

1-199  (869-048-00096-8) 


39  00 
46.00 
47,00 
16,00 
29,00 
46,00 
16,00 
56,00 
22  00 

59.00 
43  00 

4000 

57,00 
47  00 
29  00 
58,00 
29  00 

68  00 


45  00 
58,00 
55.00 
44,00 

60  00 
47,00 
44,00 
57,00 
57,00 
56,00 
58,00 

61  00 
57,00 
39.00 
26.00 
38.00 
57,00 
12,00 
16,00 


Jan 
Jan 
Jan 
Jon 
Jan 

Jan 
Jan 
Jan 

Jan 
Jan 

Apr 
Apr 
Apr 

Apr 
Apr 

Apr 
Apr 
Apr 

Apr 
Apr 
Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 
Apr 

Apr 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

'Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apt 
Apr 
Apr 
Apr 

SApr 
Apr 


2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 
2002 

2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


61.00    Apr  1  2002 


Vlll 
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rrtle  Stock  Number  Price 

200-£nd  (869-04d-000<?7-6)  13  00 

28  Parts:  

0-42       {869-<Md-00098-4)  58  00 

43-end  C869-048-00099-2)  5500 

29  Parts: 

•0-99      (369-04a-00 100-0)  4500 

100-499  (869-048-001 01 -«)  21  00 

500-899  (869-048-00102-6)  58  00 

900-1899  (869-048-00103-4)  3500 

1900-1910  (§§1900  to 

1910  999)  (869-048-00104-2)  58  00 

•1910  (§§1910.1000  to 

end)    (869-048-00105-1)  4200 

1911-1925  (869-048-00106-9)  29  00 

1926    (869-048-00107-7)  47  00 

1927-€nd (869-044-00108-0)  55  00 

30  Parts: 

1-199     (869-048-00109-3)  5600 

200-699  (869-044-001 10-1)  45.00 

70O-£nd  (869-048-00111-5)  56  00 

31  Parts: 

0-199     (869-048-00112-3)  35  00 

200-€nd  (869-044-00113-6)  56  00 

32  Parts: 

1-39  Vo(  I     15  00 

1-39  Vol  II    19,00 

1-39  Vol  III    1800 

1-190    (869-048-00114-0)  56  00 

191-399  (869-044-001 15-2)  57  00 

400-629  (869-048-001 16-6)  47  00 

630-699  ." (869-04A-001 1 7-4)  37  00 

700-799  (869-048-001 18-2)  44  00 

800-£nd  :...  (869-048-00119-1)  46  00 

33  Parts: 

1-124     (869-044-00120-9)  4500 

125-199  (869-044-00121-7)  55  00 

200-End  (869-048-00122-1)  47  00 

34  Parts: 

1-299     (869-048-00123-9)  45  00 

•300-399  (869-048-00124-7)  4000 

400-£nd  (869-048-00125-5)  5900 

35  (869-048-00126-3)  10  00 

36  Parts 

1-199     (869-048-00127-1)  36  00 

200-299  (869-048-00128-0)  35  00 

300-End   (869-044-00129-2)  55  00 

37  (869-048-00130-1)  47  00 

38  Parts: 

0-17       (869-044-00131-4)  5300 

la-End  (869-048-00132-8)  5800 

39  (869-048-00133-6)  40  00 

40  Parts: 

1-49       (869-048-00134-4)  57  00 

50-51     (869-048-00135-2)  40  00 

52(5201-52  1018)  (869-048-00136-1)  55  00 

52  (52  1019-End)  (869-048-00137-9)  58  00 

53-59  (869-048-00138-7)  2900 

60(60.1-End)  (869-048-00139-5)  5600 

•60(Apps)      (869-048-00140-9)  5100 

61-62  (869-048-00141-7)  3800 

63(63  1-63599)  (869-044-00142-0)  5300 

63(63  600-63  1199)  (869-044-00143-8)  44  00 

63(63  1200- End)  (86'M)44-00 1 44-6)  5600 

64-71      (869-044-00145-4)  26  00 

72-80  (869-044-00146-2)  5500 

81-85  (869-048-00147-6)  47  00 

•86(86  1-86  599-99)         (869-048-00148-4)  52  00 

•86  (86600-1-End)  (86SK)48-00 149-2)  4500 

87-99    (869-044-00150-1)  5400 


Revision  Date 

Apf    1    2002 


THIe 


Stock  Number 


Price       Revision  Date 


July 
July 

sjuly 
July 
July 
July 

July 

ajuly 
July 
July 
July 

July 
July 
July 

July 
July 

'  July 
2  July 
^July 
July 
July 
July 
July 
July 
July 

July 

July 
July 

July 

sjuly 

July 

'July 


July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
8July 
July 
July 
July 
July 
July 
July 
July 
'July 
»July 
July 


2002 
2002 

2002 
2002 
2002 
2002 

2002 

2002 
2002 
2002 
2001 

2002 
2001 
2002 

2002 
2001 

1984 
1984 
1984 
2002 
2001 
2002 
2002 
2002 
2002 

2001 
2001 
2002 

2002 
2002 
2002 

2002 

2002 
2002 
2001 

2002 


2001 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2001 
2001 
2001 
2001 
2001 
2002 
2002 
2002 
2001 


100-135   (869-048-001 5  M) 

136-149    (869-048-00152-2) 

150-189    (869-044-00153-5) 

190-259    (869-048-00154-9) 

260-265    (869-048-00155-7) 

266-299    (869-048-00156-5) 

300-399    (869-048-00157-3) 

400-424    (869-048-00158-1) 

425-699  (869-044-00 159-4) 

700-789  (869-048-00160-3) 

790-End  (869-048-00161-1) 

41  Chapters: 

1.  1-1  to  1-10  

1   1-11  to  Appendix, 

3-6     


42.00 
58.00 
52.00 
37.00 
47.00 
47.00 
43.00 
54.00 
55.00 
58.00 
45.00 


13.00 

2  (2  Reserved) 13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 


7    

8  

9  

10-17  

18,  Vol.  I,  Ports  1-5  

18,  Vol,  II,  Ports  6-19 13.00 

18,  Vol  III,  Pwts  20-52  13.00 

19-100  13.00 

1-100  (869-044-00162-4)  22.00 

101    (869-048-00163-8) 43.00 

102-200 (86WM4-00 164-1) 33.00 

201-End    (869-044-00165-9)  24.00 

42  Parts: 

1-399       (869-044-00166-7)  51,00 

400-429    (869-044-00167-5)  59.00 

430-End    (869-044-00168-3) 58.00 

43  Parts: 

1-999        (869-044-00169-1)  45.00 

1000-end  (869-044-00170-5)  56.00 

44     (869-044-00171-3)  45.00 

45  Parts: 

1-199        (869-044-00172-1)  53.00 

200-499    (869-044-00173-0)  31,00 

500-1199  (869-044-001 74-8)  45.00 

1200-End (869-044-00175-6)  55.00 

46  Parts: 

1-40  (869-044-00176-4)  43.00 

41-69  (869-044-00177-2)  3500 

70-89       (869-044-00178-1)  13.00 

90-139     (869-044-00179-9) 41.00 

140-155  (869-044-00180-2)  24.00 

156-165  (869-044-00181-1)  31,00 

166-199    (869-044-00182-9)  42.00 

200-499    (869-044-00183-7)   36,00 

500-End    (869-044-00184-5)  23,00 

47  Parts: 

0-19  (869-044-00185-3) 55.00 

20-39  (869-044-00186-1)  43.00 

40-69  (869-044-00187-0)  36.00 

70-79  (869-044-00188-8)  58.00 

80-End             (869-044-00189-6)  55,00 

48  Chapters: 

1  (Ports  1-51)  (869-044-00190-0) 60,00 

1  (Ports  52-99)   (869-044-00191-8)  45.00 

2  (Ports  201-299)  (869-044-00192-6)    53,00 

3-6    (869-044-00193-4)  31.00 

7-14  (869-044-00194-2)  51.00 

15-28      (869-044-00195-1)  53.00 

29-End     (869-044-00196-9)  38.00 

49  Parts: 

1-99         (869-044-00197-7)  55.00 

100-185   (869-044-00198-5)  60.00 

186-199   (869-044-00199-3) 18,00 

200-399  (869-044-00200-1) 60,00 

400-999  (869-044-00201-9)  58.00 

1000-1199  (869-044-00202-7)  26.00 


July  1,  2002 
July  1,  2002 
July  1 ,  2001 
July  1,  2002 
July  1.2002 
July  1,  2002 
July  1.  2002 
July  1,  2002 
July  1.  2001 
July  1,  2002 
July  1.  2002 


3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1.  1984 

3  July  1,  1984 

^July  1,  1984 

iJuly 

iJuly 

3  July  1,  1984 

July  1,  2001 

July  1.  2002 

July  1,  2001 

July  1,2001 


1984 
1984 


Oct.  1,  2001 
Oct.  1,2001 
Oct.  1.  2001 

Oct,  1.  2001 
Oct.  1.  2001 

Oct,  1,2001 


Oct,  1,  2001 
Oct.  1.  2001 
Oct.  1.2001 
Oct.  1,  2001 

Oct,  1,2001 
Oct.  1.  2001 
Oct.  1.2001 
Oct.  1.  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct,  1,2001 
Oct,  1,2001 
Oct,  1,  2001 


Oct.  1,2001 

Oct,  1,  2001 

Oct,  1,  2001 

Oct,  1,  2001 

Oct.  1,  2(X)1 


Oct.  1 
Oct.  1 
Oct,  1 
Oct.  1 
Oct,  1 
Oct,  1 
Oct,  1 


2001 
2001 
2001 
2001 
2001 
2001 
2001 


Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1.2001 
Oct.  1.2001 
Oct.  1.  2001 
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IX 


stock  Number  Price       Revision  Date 

(869-044-00203-5) 21,00       Oct,  1,  2001 


Title 

1200-End  

50  Parts: 

1-199    (869-O44-00204-3) 63,00 

200-599 (869-044-00205-1) 36.00 

600-End  (869-044-00206-0) 55.00 

CFR  Index  and  Findings 
Aids (869-048-00047-0)  59,00 

Complete  2001  CFR  set 1,195,00 

Microfiche  CFR  Edition: 

Subscription  (nnoiled  as  issued)  298,00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  290.00 

Complete  set  (one-time  mailing)  247,00 


Oct,  1.2001 
Oct.  1.  2001 
Oct.  1.  2001 


Jon.  1 .  2002 
2001 

2000 
2000 
2000 
1999 


'  Because  frtle  3  is  an  annual  compilation,  ttils  volurne  and  all  previous  vdumes 
should  be  retained  as  a  permanent  reference  source, 

=Tt(e  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  o  note  only  for 
Parts  1-39  Inclusive.  For  ttie  fun  text  of  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  tf»  three  CFR  volumes  issued  as  o(  July  1,  1984.  containing 
those  parts, 

3The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chopters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  o(  July  1 
1984  containing  those  chapters, 

'  No  omendments  to  this  volume  v/ere  promulgated  during  the  period  January 
1,  2001,  through  January  1,  2002,  The  CFR  volume  issued  as  of  January  1. 
2001  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1 ,  2000,  through  April  1 ,  2001 ,  The  CFR  volume  issued  as  of  April  1  2000  should 
be  retained. 

»No  amendments  to  this  volume  were  promulgcied  during  the  period  April 
1,  2001,  through  April  1,  2002,  The  CFR  volume  issued  os  of  April  1,  2001  should 
bG  r^toinGd 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001,  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained, 

»No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002,  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retained. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  >our  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscnption 

pnccv  down,  the  (iovcmmeni  Printing  Office  maiU  each  subscriber  onh  one  renewal  notice.  You  can 
iearn  when  vou  vmH  get  vour  renewal  notice  hv  checking  the  number  that  follows  nionlh/year  code  on 
the  top  line  ol  \our  '.abcl  ii\  ^hown  in  ihi.s  example. 


\  rcttcuaj  nodtc  v^ill  Iv 
stilt  appri'\iniatcis  ^)  Jj\s 
before  the  shown  date. 


.;__;  3M:th212J 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVIt.LE  MD  20704 


/■• 

DEC9^  R  I 


■■r-,LO  3MTTH212J 
;Ot-:N  SMITH 
212  MAIN  STREET 
FORESTVi:.:  E  MD  : 


A  renewal  notice  will  be 
M.'ni  approxiraalcly  W  days 
before  the  shown  date. 


/■ 


To  be  sure  that  vour  service  continues  without  interruption,  please  return  your  renewal  noUce  promptly. 
It  your  subscnption  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documeiiis.  Washington,  [X"  ZtMOZ-Q^:  with  the  proper  remittance.  Your  service 
will  be  reinstated 

To  change  your  addres.s:  Plea.se  ShM)  YOIR  MAILI.NG  L.ABEL,  along  with  your  new  address  to  the 
Supcnntendent  of  Documents.  .Mm  Chief,  Mail  List  Branch.  .Mail  Stop  SSOM,  Wa.shington, 

DC  2(M02  4^7\ 

To  inquire  about  your  subscription  service:  Please  SF.VD  YOUR  MAILING  LABEL,  along  with 
vour  correspondence,  to  the  Superintendent  ot  I>K.uments,  .Attn:  Chief.  Mail  List  Branch,  Mail 
Stop   SSOM,  Wa.shing!on.  [X^  ;(>4l):  M^"^^ 

To  order  a  new  subscription:  Plca.se  use  the  order  form  provided  below 


Supenntendent  of  Diicuments  Subscription  Order  Form 
->■»■  p-^^^-cs;  cto.  Charg»  your  order. 

*  5468  It's  Easy! 

I —  V'CC  u  .  n  To  fax  your  orders  (202»  512-2250 

L_     I  IL^.  enter  niv  subscnpuonis)  as  toUows  ,-»«-,.  en   lonn 

Phone  your  orders  (202)  512-1800 

subscnpuons  in  Federal  Re^tister  iKR);  imlutim^  the  daily  Federal  Register,  monthly  Index  and  List 

of  CJ-K  .Sections  .Xffected  i  LS.A  i.  at  $764  each  per  year 
subscriptions  to  Federal  Rejfister.  Jath  onh  iHRDOi.  at  $699  each  per  year 

The  total  cost  ot  my  order  l^  $        Price  includes  rejrular  domestic  postage  and  handling,  and  is  subject  to  change. 

Iniemauonal  customers  please  add  2s'f 


ri.mipan\  ;>r  pcrvmai  name 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  29 

[Docket  No.  SW01 1 ;  Special  Conditions  No. 
29-01 1-SC] 

Special  Conditions:  Sikorsky  Aircraft 
Corporation  Model  S-92A  Helicopter; 
Use  of  a  Dual-Engine  30-Mlnute  Power 
Rating 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Sikorsky  Aircraft  Corporation 
(Sikorsky)  Model  S-92A  helicopters. 
The  S-92A  helicopters  will  have  an 
unusual  feature  associated  with  the  use 
of  a  dual-engine  30-minute  power 
rating.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  use  of 
this  power  rating.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  ensure  that 
critical  functions  of  systems  will  be 
maintained  during  use  of  this  rating. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  16,  2002. 
Comments  must  be  received  on  or 
before  December  30,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  should  be  mailed  in 
duplicate  to:  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  SWOll,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas 
76137;  or  delivered  in  duplicate  to  the 
Office  of  the  Regional  Counsel  at  the 
above  address.  Comments  must  be 
marked  Docket  No.  SWOll.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  4:00  p.m.  The 


Rules  Docket  for  special  conditions  is 
maintained  at  the  Federal  Aviation 
Administration,  Rotorcraft  Directorate, 
2601  Meacham  Blvd.,  Room  448,  Fort 
Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  FAA,  Rotorcraft  Directorate. 
Rotorcraft  Standards.  Fort  Worth.  Texas 
76193-0110,  telephone  (817)  222-5355. 
fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivers  of  the  affected  helicopter. 
The  FAA  therefore  finds  that  good  cause 
exists  for  making  these  special 
conditions  effective  upon  issuance. 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  views,  or 
data.  Communications  should  identify 
the  regulatorv  docket  and  be  submitted 
in  duplicate  to  the  address  specified 
above.  We  will  consider  all  comments 
we  receive  on  or  before  the  closing  date 
for  comments.  We  may  change  these 
special  conditions  in  light  of  the 
comments  we  receive.  AH  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  If  vou  want  the  FAA  to 
acknowledge  receipt  of  your  comments 
on  this  proposal,  include  a  self- 
addressed,  stamped  postcard  on  which 
the  docket  number  appears.  We  will 
stamp  the  date  on  the  postcard  and  mail 
it  back  to  you. 

Background 

For  the  Model  S-92A  helicopter, 
Sikorsky  Aircraft  Corporation  has 
applied  for  use  of  a  dual-engine  30- 
minute  power  rating  in  addition  to  a 
maximum  continuous  power  rating.  The 
Sikorsky  Model  S-92A  is  a  transport 
category  A  and  B  rotorcraft,  powered  by 
two  General  Electric  CT7-8  engines 
certificated  with  a  dual-engine  30- 
minute  power  rating  greater  than  the 
maximum  continuous  power  rating.  The 
S-92A  with  the  CT7-8  engine 
installation  will  have  30-Second  One- 


Engine-Inoperative  (GEl).  2-Minute  C3E]. 
Continuous  OEI.  30-Minute.  Takeoff. 
and  Maximum  Continuous  powi^r 
ratings. 

This  unusual  dual-engine  po\v(>r 
capability  must  be  limited  to  use  for 
hovering  operations  only  for  periods  not 
to  exceed  30  minutes  at  any  time  after 
takeoff,  to  allow  the  rotorcraft  lo  flv 
extended  hover  maneu\'ers  while 
performing  search  and  rescue  missions. 
However,  this  rating  is  also  suitable  for 
other  missions  that  require  increased 
rotorcraft  hovering  capability  and 
duration,  beyond  those  that  the 
maximum  continuous  engine  rating 
allows. 

The  S-92A  ha    the  same  engin(> 
torque  and  rotor    peed  limits  for  use  of 
aircraft  30-minuti'  power  or  maximum 
continuous  power  ratings.  As  a  result, 
the  FAA  has  determined  that 
compliance  with  the  structural  and 
drive  system  requirements  of  14  CFR 
part  29  (part  29)  has  not  been  affected 
bv  the  30-minute  rating  application 

The  applicable  airworthiness 
requirements  do  not  contain  a  30- 
minute  power  rating  definition  and  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  type 
certification  of  this  unusual  engme 
rating.  Due  to  increased  engine  A',  (gas 
turbine  speed)  and  T^  ^  (power  turbine 
inlet  temperature)  limits  for  this  new 
rating,  as  compared  to  the  existing 
continuous  rating,  airworthiness 
requirements  must  be  specified  for 
powerplant  cooling  and  operational 
limitations  for  this  novel  or  unusual 
design  feature. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17. 
Sikorskv  Aircraft  Corporation  must 
show  that  the  Model  S-92A  helicopter 
meets  the  applicable  provisions  of  the 
regulations  as  follows: 

•  14  CFR  Part  29.  Amendment  29-1 
through  Amendment  29-45,  inclusive; 

•  14  CFR  Part  29.  Appendix  H, 
Amendments  36-1  through  the 
amendment  effecti\  e  at  the  time  of 
certification:  and 

•  Anv  special  conditions, 
exemptions,  and  equivalent  safety 
findings  deemed  necessary. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  for 
part  29  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
Sikorsky  Model  S-92A  because  of  a 
novel  or  unusual  design  feature,  special 
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conditions  are  prescribtnl  uncier  the 
provision.s  of  ^21  IH 

In  addition  to  thf  applicable 
airworthiness  regulations  and  special 
conditions,  the  Sikorsky  Model  S-^l'A 
must  comply  with  the  noise  certification 
requirements  of  14  (^FK  part  IH.  and  the 
FAA  must  issue  a  findint;  ot  regulatorv 
adequacy  pursuant  to  i»6n  of  Public 
Law  92-S74.  the  'Noise  Control  A(  t  ut 
1972  ■■ 

Special  i onditioiis,  as  .ipfimpriatf,  are 
defined  in  4^  11  19.  and  issued  ui 
accordance  with  ^  1  1.:<K.  ami  bei  nine 
part  of  the  type  certification  basis  in 
accordance  with  *>  2  1  17fa)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  the\ 
are  issued  Shnuld  the  TC.  for  that  mndfl 
be  amended  later  to  include  anv  othiT 
model  that  ini:orporates  th*'  same  novel 
or  unusual  design  featuf,  or  should  am 
other  model  already  uk  lu(l>'d  nii  thf 
same  TC^  be  modified  tn  im  mporate  the 
same  noyel  or  unusual  design  teature. 
the  special  (  nnditions  vvoiild  alsn  appK 
to  the  other  model  undiT  the  [irii\  isimis 
of  4)2M()l(a)(l! 

Novel  or  l^nusual  Design  Features 

The  Sikorsky  Model  S-92A  will 
incorporate  the  following  novel  or 
unusual  design  features:  A  dual>'n<4in<' 
3()-minute  power  rating  whic  h  u  ill 
require  a  special  condition  for  ho\ering 
cooling  test  procedures  and  powerplant 
limitations. 

Applicability 

.•\s  discussed  above,  these  special 
conditions  are  applu  ahlf  tn  thi' 
Sikorsky  Model  S-42.\   .should 
Sikorsky  Aircraft  C".or[)nratinn  apply  at  a 
later  date  for  a  change  to  the  TC,  to 
include  another  mode]  uKorpnr.itinv;  thf 
same  novel  or  unusual  design  teature. 
the  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of§21. 101(a)(1). 

Conclusion 

This  action  affects  onlv  certain  novel 
or  unusual  design  features  on  one  model 
of  helicopter.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  th(> 
helicopter. 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  Federal  Register;  however,  as  the 
certification  date  for  the  Sikorsky  Model 
S-92A  is  imminent,  the  FAA  finds  that 
good  cause  exists  to  make  these  speci.il 
conditions  effective  upon  issuance. 


List  of  Subjects  in  14  CFR  Parts  21  and 
29 

Aircraft,  .\\r  transportaticm.  Aviation 
safety.  Kotorcraft.  Safety. 

The  authority  citation  for  these 
spci  lal  conditions  is  as  follows:  42 
rSC    7572;  49  U.S. C.  lO(Hg).  40105. 
401  l.<.  44701-44702.  44704.  44709. 
44711.  44713.  44715.45303. 

The  Special  Conditions 

A(  I  (irdinglv.  pursuant  to  the 
,iiithorit\  delegated  to  me  by  the 
.Xdiiunistrator.  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Sikorsky  Model  S- 
92A  helicopters. 

;    //(uecHit;  (jidIuii;  Tt'st  Procft/urp.s 

.\n  eptable  hovering  cooling 
provisions  must  be  shown  for  the 
following  conditions,  which  replace  the 
r''(Hiirements  of  4;  29  1049: 

(ai  .\t  the  maximum  weight,  or  at  the 
greati'st  weight  at  whii  h  the  rotorcraft 
I  .111  liii\fi  (it  less),  at  sea  level,  with  the 
power  reijiiired  to  hover  but  not  more 
th.iii   U) minute  power,  in-ground  effect 
uith  th>'  iiM.Mmum  tailwind  velocity 
.uid  ,i/.iiiiiiths  requested  tor  .ip|)roval. 
until  at  If, 1st  ')  minutes  alter  the 
occ.urreiii  r  nj  the  highest  temperature 
recorded  nr  until  the  expiration  of  the 
30-minute  power  application  [itTiod. 
v\hi(  lievei  oc(  urs  tirst;  and, 

(b!  With  3()-iiiinute  [)ow(>r,  maximum 
weiuhl.  'infl  at  the  altitude  resulting  in 
zero  rate  ot  i  limb  tor  this  c:onfiguration, 
until  ,it  le.ist  5  minutes  after  the 
occurreiue  of  the  highest  teni[)erature 
reconied  or  until  the  expiration  of  the 
3f)-miiiute  [xivver  applic;ation  period. 
\\  hi(  hever  o<  (  urs  lirst 

J   I'lnvfrpldiit  Linuttitiiins 

In  addition  to  the  requirements  of 
4)  29  1521  the  limitations  for  rated  30- 
minute  pow(!r  usage  must  be  established 
as  follows: 

Rated  30-Minute  Powc^r  Operations 

The  powerplant  rated  30-minute 
[lower  ofieration  must  be  limited  to  use 
for  [leriods  not  to  exceed  30  minutes  for 
hovering  o[)erations  only  and  limited 
by: 

(a)  The  maximum  rotational  speed 
whic;h  may  not  be  greater  than 

(i)  The  maximum  value  determined 
In  the  rotor  dtjsign;  (jr 

(ii)  The  maximum  value  shown 
during  the  type  tests; 

(b)  The  maximum  allowable  power 
turbine  inlet  gas  temperature; 

(c  )  The  maximum  allowable  engine 
and  transmission  oil  temperatures. 

(d)  The  maximum  allowable  power  or 
torque  for  eac;h  engine,  considering  the 


power  input  limitations  of  the 
transmission  with  all  engines  operating; 
and 

(e)  The  maximum  allowable  power  or 
torque  for  each  engine  considering  the 
power  input  limitations  of  the 
transmission  with  one-engine- 
inoperative. 

Issued  in  Fnrt  \V(.)rtti.  Texas,  nn  October  IH. 
2002. 

David  A.  Downey. 

\/ij/ioqer.  Hotnnmtt  Dirrrlnmtc.  Airrmft 
CrrtitK  rition  Sfirirr.  AS\\'-1(>() 
|FK  IJni    ()2-27:i7H  Fileil  10-28-1)2:  H:4.T  ami 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-4] 

Establishment  of  Class  D  Airspace; 
Greenville  Donaldson  Center,  SC, 
Amendment  of  Class  E2  Airspace; 
Greer,  Greenville-Spartanburg  Airport 
SC,  and  Amendment  of  Class  E5 
Airspace;  Greenville,  SC 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

summary:  This  action  delays 
indefinitely  the  establishment  of  Class  D 
airspac:e  at  GrcMmville  Donaldson 
Center,  SC'.  the  amendment  of  Class  E2 
airspac;e  at  Creer.  Greenville- 
Spartanburg  Airport.  SC.  and  the 
■imendment  of  Class  E5  airspace  at 
Greenville.  SC  The  construction  of  a 
new  federal  contract  tower  with  a 
weather  reporting  system  has  been 
delayed,  with  an  uncertain  completion 
date;  therefore,  the  effective  date  of  the 
establishment  of  Class  D  airspace  and 
amendment  of  Class  E  airspace  must 
also  be  delayed  indefinitely. 
EFFECTIVE  DATE:  The  effective  date  of  the 
final  rule  published  May  1,  2002.  at  67 
FR  21575  (0901  UTC.  November  28. 
2002)  is  delayed  indefinitely. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran.  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  GA  30320;  telephone 
(404) 305-5586, 
SUPPLEMENTARY  INFORMATION: 

History 

Airspace  Docket  No,  02-ASO-04. 
published  in  the  Federal  Register  on 
May  1,  2002,  (67  FR  21575),  estabhshed 
Class  D  airspace  at  Greenville 
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Donaldson  Center,  SC,  amended  Class 
E2  airspace  at  Greer,  Greenville- 
Spartanburg  Airport,  SC,  and  amended 
Class  E5  airspace  at  Greenville,  SC.  The 
construction  of  a  federal  contract  tower 
with  a  weather  reporting  system  at 
Donaldson  Center  Airport  made  this 
action  necessary.  This  action  was 
originally  scheduled  to  become  effective 
on  November  28,  2002;  however,  an 
unforeseen  delay  in  beginning 
construction  on  the  tower  has  required 
the  effective  date  of  this  action  to  be 
delayed.  Construction  is  now  scheduled 
to  begin  in  January  2003,  with  an 
anticipated  date  of  September  2003.  A 
notice  announcing  a  new  effective  date 
will  be  published  in  the  Federal 
Register  at  least  90  days  prior  to  the 
new  effective  date. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Delay  of  Efifective  Date 

The  effective  date  on  Airspace  Docket 
No.  02-ASO-04  is  hereby  delayed 
indefinitely. 


Authority:  49  U.S.C.  app,  1348(a).  1354(a). 
1510.  E.O.  10854.  24  FR  9565. 3  CFR.  1959- 
1963  Comp..  p,  389;  49  l',S.C.  106(g):  14  CFR 
11.69. 


Issued  in  College  Park.  CJeorgia.  on  Oc  tobcr 
17,2002. 

Waher  R.  Cochran, 
Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  02-27174  Filed  10-28-02;  8:45  am) 
BILLING  CODE  4910-13-V 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0367;  FRL-7396-3] 

Revisions  to  the  California  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District,  Ventura 
County  Air  Pollution  Control  District, 
and  Santa  Barbara  County  Air 
Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:" EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD)  and 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD)  portions  of  the 
California  State  Implementation  Plan 
(SIP).  This  action  was  proposed  in  the 
Federal  Register  on  April  25,  2002  and 
concerns  volatile  organic  compound 
(VOC)  emissions  from  gasoline 
dispensing  facilities.  Under  authority  of 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act),  this  action 
simultaneously  approves  local  rules  that 
regulate  this  emission  source  and 
directs  California  to  correct  rule 
deficiencies. 

EPA  is  also  finalizing  the  full 
approval  of  a  revision  to  the  Santa 

Table  1  .—Submitted  Rules 


Barbara  County  Air  Pollution  Control 
District  portion  of  the  California  SIP 
regarding  organic  liquid  cargo  vessels. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
November  29.  2002. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  rule  re\isions  at  the 
following  locations; 

.Mr  and  Radiation  Docket  and  Information 

Ccinter  (61U2T).  I'.S.  tnvironnicnla! 
Frotec:tion  .^geiu  \ .  Room  8-102.  1301 

(Constitution  .•\\t'nue.  .\\V.,  Wnsiiington. 

DC  20400. 
CCaiifornia  Air  Resnun  es  Board.  Stationary 

Source  Division.  Rule  Evaluation  Sec:tion, 

1001  ■■!"  Street.  Sac  ramenlo.  C.^  95814. 
Imperial  Oiuntv  .Mr  Pollution  c:ontrol 

District.  150  South  9th  Street.  Fl  Centre. 

CA  92243. 
Ventura  County  Air  Pollution  Control 

Distric;t.  669  Counlv  Scjuare  Drive.  Ventura, 

CA  93003. 
Santa  Barbara  Counlv  \ir  Pollution  Control 

District.  26  Castiliaii  Drive.  Suite  B-23. 

Coleta.CA  93117 

A  copy  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
w'Vi^v. arb.ca.gov/drdh/drdhltxt. htm 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rules  that  were  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Petersen,  Rulemaking  Office  (AIR-4). 
U.S.  Environmental  Protection  Agency. 
Region  IX;  (415)  947-3  118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  April  25,  2002  (67  FR  20478).  we 
proposed  a  limited  approval  and  limited 
disapproval  of  the  followdng  rules  that 
were  submitted  for  incorporation  into 
the  California  SIP  by  the  California  Air 
Resources  Board  (GARB). 


Local  Agency 


ICAPCD  . 
VCAPCD 


Rule# 


Rule  title 


Revised 


Submittecj 


415    Transfer  and  Storage  of  Gasoline 
70    Storage  and  Transfer  of  Gasoline 


09/14/99 
11/14/00 


05/26/00 
05/08/01 


We  proposed  a  limited  approval 
because  we  determined  that  these  rules 
improve  the  SIP  and  are  largely 
consistent  with  the  relevant  CAA 
requirements.  We  simultaneously 
proposed  a  limited  disapproval  because 


some  rule  provisions  conflict  with 
section  110  and  part  D  of  the  CAA.  Our 
proposed  action  contains  more 
information  on  the  rules  and  our 
evaluation. 


On  April  25,  2002  (67  FR  20478).  we 
also  proposed  a  full  approval  of  the 
following  rule  that  was  submitted  for 
incorporation  into  the  California  SIP. 
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Table  2.— Submitted  Rule 


Local  Agency 


SBCAPCD 


Rule# 


346 


Rule  Title 


Loading  of  Organic  Liquid  Cargo  Vessels 


Revised 


01/18/01 


Submitted 


05/08/01 


II.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
dav  public  comment  period.  During  this 
period,  we  received  comments  from  the 
following  party. 

1.  Richard  H  Baldwin.  Ventura 
County  Air  Pollution  Control  District, 
letter  dated  May  28,  2002  and  received 
Mav  28.  2002.  the  comments  and  our 
responses  are  summarized  below. 

Comment  1:  EPA's  proposed 
rulemaking  states  that  Rule  70  is 
deficient  because.  "Reverification  of  the 
performance  tests  of  the  vapor  recovery 
system  *   *    *  should  be  performed  more 
frequently  *   *   *  in  order  to  fulfill 
R.\CT  "  For  a  variety  of  reasons,  the 
commenter  believes  that  this  deficiency 
is  more  stringent  than  that  required  by 
RALT. 

Response  1 :  RACY  generally  refers 
largely  to  direct  emission  control 
requirements  such  as  emission  limits. 
Monitoring,  reporting,  recordkeeping, 
and  similar  requirements  designed  to 
ensure  compliance  with  control 
requirements  are  sometimes  also 
referred  to  as  components  of  RACT.  but 
often  considered  simply  enforceability 
elements  necessan,'  to  fulfill  the  general 
CAA  110(a)(2)  enforceability 
requirement.  We  agree  with  the 
commenter  that  the  control 
requirements  in  Rule  70  meet  or  exceed 
RACT.  However,  we  should  have 
identified  the  rule  deficiency  more 
clearlv  as  an  enforceability  issue 
because,  as  described  in  our  proposal 
action  and  associated  TSD.  we  believe 
the  existing  performance  test 
requirements  do  not  adequately  ensure 
continued  compliance  with  the  control 
requirements. 

Comment  2  South  Coast  AQMD  is  the 
onlv  California  District  that  currently 
contains  reverification  oi  performance 
test  requirements  sufficient  to  address 
EPA's  proposed  limited  disapproval. 
EPA  should  not  define  RACT  based  on 
the  single  most  stringent  adopted  rule 

Response  2:  EPA  is  not  using  the  more 
stringent  South  Coast  requirements  as 
the  primary  basis  for  disapproving  Rule 
70.  Rather,  as  discussed  in  our  proposed 
action,  we  are  relying  on  the  research, 
performed  by  the  California  Air 
Pollution  Control  Officer's  Association 
(CAPCOA),  CARB.  and  others,  which 
shows  that  existing  Rule  70 
reverification  of  performance  test 


requirements  do  not  adequately  ensure 
compliance  with  the  rule's  control 
requirements.  See  also  Response  1. 

Comment  3:  EPA  should  approve  the 
submitted  version  of  Rule  70  as  meeting 
RACTT  requirements. 

Response  3:  We  concur  that  Rule  70 
meets  or  exceeds  the  RACT  control 
requirements.  We  do  not  believe, 
however,  that  the  reverification  of 
performance  test  requirements 
adequately  fulfill  section  110(a)(2) 
enforceability  requirements.  See  also 
Response  1 

Comment  4:  EPA  Region  IX's 
guidelines  for  evaluating  vapor  recovery 
rules  are  inappropriately  more  stringent 
in  California  than  in  other  states. 

Response  4:  The  guidelines 
distinguish  requirements  in  California 
from  requirements  in  other  states 
because  of  the  unique  role  that  CARB 
plavs  in  regulating  vapor  recovery-.  We 
believe,  however,  that  the'subslance  of 
our  guidelines  is  the  same  for  California 
and  other  .states. 

Comment  5:  The  rule  improvement 
identified  by  EPA  is  not  relied  upon  in 
Ventura's  approved  attainment 
demonstration. 

Response  5:  Improved  reverification 
of  performance  test  requirements  are  not 
intended  to  directly  yield  emission 
reductions  that  would  be  incorporated 
in  an  attainment  demonstration.  They 
are  intended  to  assure  that  control 
requirements  contained  in  Rule  70. 
which  are  relied  on  in  Ventura's 
attainment  demonstration,  are  in  fact 
achieved. 

Comment  6  RACT  should  be 
determined  on  a  national,  not  a  regional 
basis. 

Response  6:  Reasonably  available 
controls  can  vary  somewhat  based  on 
local  economic  and  other  factors.  See 
also  Response  1. 

III.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  of  the  rules  as 
described  in  our  proposed  action. 
Therefore,  as  authorized  in  sections 
110(k)(3)  and  301(a)  of  the  CAA.  EPA  is 
finalizing  a  limited  approval  of 
VCAPCD  Rule  70.  This  action 
incorporates  the  submitted  rule  into  the 
California  SIP,  including  those 
provisions  identified  as  deficient.  As 
authorized  under  section  110(k)(3).  EPA 
is  simultaneously  finalizing  a  limited 
disapproval  of  VCAPCD  Rule  70.  As  a 


result,  sanctions  will  be  imposed  unless 
EPA  approves  subsequent  SIP  revisions 
that  correct  the  rule  deficiencies  within 
18  months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
under  section  179  of  the  Act  as 
described  in  59  FR  39832  (August  4, 
1994).  In  addition,  EPA  must 
promulgate  a  federal  implementation 
plan  (FIP)  under  section  110(c)  unless 
we  approve  subsequent  SIP  revisions 
that  correct  the  rule  deficiencies  within 
24  months. 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  CAA,  EPA  is  finalizing 
a  limited  approval  of  ICAPCD  Rule  415. 
This  action  incorporates  the  submitted 
rule  into  the  California  SIP.  including 
those  provisions  identified  as  deficient. 
As  authorized  under  section  110(k)(3). 
EPA  is  simultaneously  finalizing  a 
limited  disapproval  of  ICAPCD  Rule 
415.  No  sanctions  are  associated  with 
this  action  because  this  is  not  a  required 
submittal. 

Note  that  the  submitted  rules  have 
been  adopted  bv  the  VCAPCD  and 
ICAPCD.  and  EPA's  final  limited 
disapproval  does  not  prevent  the  local 
agencies  from  enforcing  them. 

As  authorized  in  sections  110(k)(3)  of 
the  CAA.  EPA  is  finalizing  a  full 
approval  of  SBCAPCD  Rule  346.  This 
action  incorporates  the  submitted  rule 
into  the  California  SIP. 

IV.  Administrative  Requirements 

.4.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866.  entitled 
■Regulatory  Planning  and  Review." 

B.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

C.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
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enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  s^ety  risks. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop- an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 


Executive  Order  do  not  apply  to  this 
rule. 

E.  Executive  Order  131 75 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulator,'  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA's  disapproval  of  the  state  request 
under  section  110  and  subchapter  1,  part 
D  of  the  Clean  Air  Act  does  not  affect 
any  existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 


impose  any  new  Federal  requirements. 
Therefore,  I  certify-  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry'  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary-  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
mav  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  th<^ 
aggregate;  or  to  private  sector,  of  Si 00 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law-,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technolog}-  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology- 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  yvith  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
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does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulator\-  Enfort;ement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agencv  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Ceneral 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  30. 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finalitv 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone.  Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  Odoberl,  2002. 
Laura  Yoshii, 

Dff)utv  Regional  Administrator  Hrginn  l.\ 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthority:  42  U  S.C   7401  H  ■ieq. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(279)(iKA)(9). 


(284)(i)(C)(2).  and  {284)(i)(D)(2)  to  read 
as  follows: 

§  52.220    Identification  of  plan. 


«             *             * 

*                    * 

(c)  *    *    * 
(279)  *    *    * 
(i)  *    *    * 
(A)  •    *    * 
(.q)  Rule  415 
14. 1999. 

adopted 

on  September 

*                  *                  * 

*         * 

(284)  *    *    * 
(i)  *    *    * 

(C)*    *    * 

(2)  Rule  346.  adopted  on  January  18. 
2001. 

(D)  Ventura  County  Air  Pollution 
Control  District. 

(2)  Rule  70.  adopted  on  November  14 
2000. 

*                    *                    * 

•         * 

|FR  Doc.  02-27.343  Filed  10-28-02:  8:45  am] 

BILLING  COOC  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 
[FRL-7390-6] 
RIN  204O-AD72 

Guidelines  Establisiiing  Test 
Procedures  for  the  Analysis  of 
Pollutants;  Measurement  of  Mercury  in 
Water;  Revisions  to  EPA  Method  1631 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  action  approves  EPA 
Method  1631.  Revision  E:  Mercury  in 
Water  by  Oxidation.  Purge  and  Trap, 
and  Cold  Vapor  Atomic  Fluorescence 
Spectrometry  (Method  1631E)  for 
determination  of  mercury  in  aqueous 
samples.  Today's  rule  replaces  the 
currently  approved  version  of  Method 
1631  and  includes  revisions  that 
address  stakeholder  concerns.  EPA 
Method  163 IE  clarifies  quality  control 
and  sample  handling  requirements  and 
allows  fiexibility  to  incorporate 
additional  available  technologies.  This 
rule  also  amends  the  requirements 
regarding  preservation,  storage,  and 
holding  time  for  low  level  mercury 
samples. 

DATES:  This  final  rule  is  effective  on 
November  23,  2002.  For  judicial  review- 
purposes,  this  final  rule  is  promulgated 
as  of  1  p.m.  Eastern  Standard  Time  on 
November  12,  2002  in  accordance  with 
40  CFR  23.7.  The  incorporation  by 
reference  of  EPA  Method  1631,  Revision 
E,  is  approved  by  the  Director  of  the 


Federal  Register  as  of  November  23, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Williami  Telliard:  Engineering  and 
Analysis  Division  (4303T):  Office  of 
Science  and  Technology;  Office  of 
Water:  U.S.  Environmental  Protection 
Agency:  Ariel  Rios  Building;  1200 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20460,  or  call  (202) 
566-1061  or  e-mail  at 
telliard.  william@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
A.  Potentially  Regulated  Entities 

EPA  Regions,  as  well  as  States, 
Territories  and  Tribes  authorized  to 
implement  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program,  issue  permits  that  comply  with 
the  technology-based  and  water  quality- 
based  requirements  of  the  Clean  Water 
Act.  In  doing  so,  NPDES  permitting 
authorities,  including  authorized  States, 
Territories,  and  Tribes,  make  a  number 
of  discretionary  choices  associated  with 
permit  writing,  including  the  selection 
of  pollutants  to  be  measured  and,  in 
many  cases,  limited  in  permits.  If  EPA 
has  "approved"  (i.e.,  promulgated 
through  rulemaking)  standardized 
testing  procedures  for  a  given  pollutant, 
the  NPDES  permitting  authority  must 
specify  Dne  of  the  approved  testing 
procedures  or  an  approved  alternate  test 
procedure  for  the  measurements 
required  under  the  permit.  In  addition, 
when  an  authorized  State,  Territory,  or 
Tribe  provides  certification  of  Federal 
licenses  under  Clean  Water  Act  section 
401,  States.  Territories  and  Tribes  are 
directed  to  use  the  approved  testing 
procedines.  Categories  and  entities  that 
may  be  regulated  include: 

j    Examples  of  poten- 
Category  tially  regulated  entl- 

'  ties 


State.  Temtorial.  and 
Indian  Tribal  Gov- 
ernments. 


Industry 


States,  Territones. 
and  Tnt)es  author- 
ized to  administer 
the  NPDES  permit- 
ting program; 
States.  Territories, 
and  Tnbes  pro- 
viding certification 
under  Clean  Water 
Act  section  401 

Pnvate  facilities  re- 
quired to  monitor. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 


regulated.  To  determine  whether  your 
facility  or  organization  is  regulated  by 
this  action,  you  should  carefully 
examine  the  applicability  language  at  40 
CFR  136.1  (NPDES  permits  and  CWA). 
If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  SECTON. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

I  1 .  Docket.  EPA  has  established  an 

official  public  docket  for  this  action 
under  Docket  ID  No.  W-01-05.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
located  at  EPA  West  Building,  Room 
B135,  1301  Constitution  Avenue, 
Washington,  DC.  This  Docket  Facility  is 
open  from  8:30  a.m.  and  4:30  p.m. 
Eastern  Time,  Monday  through  Friday, 
excluding  Federal  holidays.  The  Docket 
telephone  number  is  202-566-2426. 

2.  Electronic  Access.  You  may  acces" 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.11  www.  epa  .gov/fedrgstr/. } 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number. 
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I.  Statutory  Authority 

Today's  rule  is  promulgated  pursuant 
to  the  authority  of  sections  301,  304(h), 
307,  and  501(a)  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1311,  1314(h),  1317, 
1361(a)  (the  "Act"  or  "CWA").  Section 
301  of  the  Act  prohibits  the  discharge  of 
any  pollutant  into  navigable  waters 
unless  the  discharge  complies  with  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit, 
issued  under  section  402  of  the  Act. 
Section  304(h}  of  the  Act  requires  the 
Administrator  of  the  EPA  to 
"promulgate  guidelines  establishing  test 
procedures  for  the  analysis  of  pollutants 
that  shall  include  the  factors  which 
must  be  provided  in  any  certification 
pm-suant  to  section  401  of  this  Act  or 
permit  applications  pursuant  to  section 
402  of  this  Act."  Section  501(a)  of  the 
Act  authorizes  the  Administrator  to 
"prescribe  such  regulations  as  are 
necessary  to  carry  out  his  function 


under  this  Act."  EPA  publishes  CWA 
analytical  method  regulations  at  40  CFR 
part  136.  The  Administrator  also  has 
made  these  test  procedures  applicable  to 
monitoring  and  reporting  of  NPDES 
permits  (40  CFR  parts  122.  §*}  122.21, 
122.41,  122.44,  and  123.25).  and 
implementation  of  the  pretreatment 
standards  issued  under  section  307  of 
the  Act  (40  CFR  part  403,  «?§  403.10  and 
402.12). 

n.  Background 

A.  Regulatory  History- 

On  May  26.  1998,  EPA  proposed  EPA 
Method  1631  at  40  CFR  part  136  for  use 
in  determining  mercury  at  ambient 
water  quality  criteria  levels  in  EPA's 
Clean  Water  Act  programs  (63  FR 
28867).  On  March  5.  1999.  EPA 
published  a  Notice  of  Data  Availability 
that  included  additional  data  supporting 
the  application  of  EPA  Method  1631  to 
effluent  matrices  (64  FR  10596).  and  on 
June  8,  1999,  published  a  final  rule 
promulgating  EPA  Method  1631. 
Revision  B:  Mercury  in  Water  by 
Oxidation,  Purge  and  Trap,  and  Cold 
Vapor  Atomic  Fluorescence 
Spectrometry  (64  FR  30416)  at  40  CFR 
part  136.  Following  method 
promulgation,  EPA  published  a 
technical  correction  replacing  Revision 
B  (Method  1631B)  with  EPA  Method 
1631,  Revision  C  (66  FR  32774:  June  18. 
2001).  Revision  C  clarified  the  method 
text  regarding  the  reporting  and  use  of 
field  blanks. 

B.  Settlement  Agreement 

Following  promulgation  of  EPA 
Method  1631B  on  June  8.  1999.  several 
industry  groups  filed  a  petition  for 
judicial  review  of  the  method.  (3n 
October  19.  2000.  EPA  entered  into  a 
Settlement  Agreement  [Alliance  of 
Automobile  Manufacturers,  et  al.  v. 
EPA,  No.  99-1420.  D.C.  Dir.)  with  the 
Petitioners.  The  Settlement  Agreement 
includes  three  clauses  that  address 
revisions  to  EPA  Method  1631  (Clauses 
2,  3,  and  4).  Clauses  2  and  3  committed 
EPA  to  sign  a  notice  of  final  rulemaking 
by  June  15,  2001.  revising  sections 
12.4.2  and  9.4.3.3  of  EPA  Method  1631B 
to  clarify  the  use  of  field  blanks.  EPA 
complied  with  that  commitment.  On 
June  18.  2001,  EPA  published  a  notice 
of  final  rulemaking  announcing  a 
revised  version  of  EPA  Method  1631 
(Revision  C;  Method  1631C). 

Clause  4  of  the  Settlement  Agreement 
required  that  EPA  sign  a  notice  for 
publication  in  the  Federal  Register  to 
propose  additional  requirements  for 
certain  clean  techniques  and  quality 
control  (QC)  provisions  on  or  before 
September  30,  2001,  and  to  sign  a  notice 
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for  final  action  on  the  proposal  on  or 
before  Septpmh.T  W.  2002.  On  Oi  toh.-r 
9.  2001.  L;PA  puhli.~.h.-ii  a  notu  c 
proposing  such  revisions  (bti  FK  5151H). 
At  that  time.  EPA  also  made  a  draft  of 
thi'  method  available  to  present  the 
proposed  re\  isi(ms  in  context  of  KPA 
Method  Ibil  proLedurus  (drah  Method 
1631.  Revision  D).  Today's  action 
satisfies  EPA\  ohlisation  to  lake  final 
action  on  the  proposed  rulemaking. 

(,'.  Proposed  Rule 

On  Ot:tober  9.  2001.  EPA  proposed 

revisions  to  Method  Ifill  under  the 
Settlement  Agreement  ((>(>  FK  .tI.SIB). 
The  proposed  revisions  were  listen!  in 
Appendix  A  of  the  Settlement 
Agreemt-nt  and  were  presenti-d  in 
Se<tion  I\'  of  the  proposed  rule  (tit)  FR 
51520).  The  proposed  revisions  wcmld 
have  converted  certain  of  the 
recommendations  and  giiidanc  e  in  the 
method  (specifically,  certain  (If, in 
techniques  and  qualitv  control 
pnnisions)  into  retpiirements.  The 
proposal  would  have  allowed  an  NPDES 
permittee  to  forgo  such  recjuirements  at 
their  own  discretion,  but  at  their  own 
risk.  The  proposal  would  not  have 
allowed  other  method  users  (e.ij..  State 
agencies)  to  forgo  the  proposed 
requirements. 

EP.-\  proposed  several  additional 
revisions  that  were  not  contested  in  the 
liJigatiiin  These  latter  proposals  would 
c  l.inh  methofl  prot;edures,  int;rease 
method  flexibility,  and  provide 
additional  guidanc"-  for  method 
implementation  T(i  ensure  consistency 
with  analvtical  method  nuiuirements. 
EPA  also  proposed  an  amendment  to 
Table  II  at  40  (.:FR  13fi.3(e)  to  address 
collection  and  haiidlinu  of  samples  for 
analysis  using  EP.\  Method  Ui.il   The 
additional  proposed  revisions  and  the 
propf)sed  amendment  to  Table  II  at  40 
r.FR  13(j.3(e)  were  based  on  comments 
and  recommendations  submitted  to  EPA 
bv  various  stakeholders  sin*  <^ 
promulgation  of  EPA  Method  1631B  in 
[une  of  1999  EP.-\  received  20  cr)mmenl 
pa(  kages  (m  the  October  2001  proposed 
rule  Section  V  of  this  document 
^UI^^larizes  the  major  comments  The 
administrative  record  supporting 
todav's  action  responds  to  the  publu 
comments  received  on  all  the  proposed 
changes. 

III.  Summary  ot  Final  Rule 

A   EPA  Method  1631.  Revision  E 

Todav's  action  replaces  ail  [in-vioush 
approved  versions  of  EPA  Method  11)31 
with  EPA  Method  1631.  Revision  E 
(Method  lti3lE)  for  measurement  of 
mercury  in  acjueous  samples  Today's 
action  does  not  repeal  an\  other 


currently  approved  nn'thods  that 
measure  mercurv.  EPA  Method  163 IE 
(the    Method")  incorporates  several 
revisions  to  increase  method  flexibility 
and  improve  data  quality.  These 
revisions. 

•  Allow  the  use  of  automated  flow- 
injection  svstems  (Sei  tions  10.3  and 
11.2.2); 

•  Incorporate  s\stem  blanks  tor  use 
with  automated  flow-injection  systems 
(Sef:tions  9  4  2  .md  10.3.2); 

•  Incorporate'  definitions  for  blank 
samples  (Sections  9.4  and  17); 

•  Incorporate  a  requirement  for 
analvsis  of  method  blanks  (Sertion  9.4); 

•  liK  lude  a  retjuirement  to  analyze 
bottle  blanks  at  a  recommended 
minimum  frequency  of  5  percent 
(Sections  6.1  2.4  and  9.4.7); 

•  Allow  extension  of  the  calibration 
range  (Sections  1.3  and  10.4); 

•  Remove  requirements  for 
immediate  sample  preservation, 
ri'frigeration  of  un()reser\ed  samples, 
and  collection  of  samples  with  zero 
headspace.  provided  sample  bottles  are 
tightlv  capped  and  samples  are  either 
preserved  oranaKzed  within  4H  hours 
of  collection  (Section  H  5). 

•  Allow  extension  of  the  time  until 
preservation  to  28  days  if  a  sample  is 
oxidized  in  its  sample  container 
(Section  H.5); 

•  Extend  the  maximum  sample 
holding  time  (time  from  sample 
collectiim  until  sample  analvsi>|  from 
2H  davs  to  90  days  (Section  H  5); 

•  Ini orporate  a  carryo\t'r  test  lor 
determining  the  amount  of  mercury  that 
would  be  I  arried  into  a  subsequent 
sam[)le  when  a  sample  containing  a 
high  level  of  mercurv  is  analvz(;d 
(Sections  4.2.8.1  and  11.2); 

•  Further  clarifv  that  samples  must  be 
completelv  oxidized  prior  to  analysis 
(Sei;tion  HI); 

•  Allow  shipment  of  empty  bijttles  for 
sample  colle(;tion  (Sei  tion  B.  1.2.1); 

•  liKorporate  a  reejuirement  tor 
anahsis  of  .i  minimuiii  ol  two  matrix 
spike/matrix  spike  du[.)licate  (.MS'MSU) 
sample  pairs  per  analytical  batch  ot 
twent\  samples  (Section  11.12); 

•  Keinlori:e  the  requirement  that  onlv 
glass  or  tluoropoKiner  bottles  may  be 
used  for  sample  collection  (Sef:tion 

4.3.7.1  and  H.2). 

•  .Allow  both  field  and  laborator\ 
sample  tiltr.ition  (.Sec  tioiis  2.2  and  H.4); 

•  Correct  part  numbers  (Sections 

6.1.3.2  and  6.1  3  3);  and 

•  Clarif\  that  method  users  are 
pi'rmitted  to  omit  steps  or  mcidify 
pro(  I'dures  provided  that  all 
performance  requirements  in  the 
Method  are  met.  but  must  not  omit  or 
modifv  an\  |)rocedure  defined  by  the 
term  "shall"  or  "must."  and  must 


perform  all  quality  control  tests  (Method 
introductory  note). 

B  Amendment  to  4U  CFH  Uii.Jlel, 
Table  II 

Today's  rule  also  amends  40  ('FR 
136.3(e)  by  adding  a  footnote  (17)  to 
Table  II  to  include  requirements  for 
collection,  filtration,  preservation,  and 
maximum  holding  times  that  are 
specific  to  samples  collected  for 
determination  of  mercury  using  EPA 
M(!thod  1631.  This  footnote  ini:ludi>s  the 
following  rtfcjuirenu^nts  for  mercurx 
samples:  samples  must  be  colkn:ted  in 
either  fluoropolvmer  or  glass  containers: 
samples  must  be  prc^served  with  eith(>r 
HCl  or  BrCl  within  48  hours  of 
collection;  time  until  preservation  may 
be  extended  to  28  days  if  samples  are 
oxidized  in  the  sample  bottles;  samples 
have  a  ma.ximum  holding  tinu-  of  90 
davs  from  the  date  of  sample  collection; 
and  samples  must  be  filt(?red  in  a  clean 
area  in  the  laboratory  or  in  the  field 
prior  to  sample  preservation.  This 
amendment  provides  consistency  with 
requirements  approved  in  prtnious 
versions  of  EPA  Method  1631  and  with 
the  revisions  promulgated  today. 

IV.  Changes  from  the  October  9.  2001 
Proposed  Rule 

A.  Additional  Rf(iuufnu'nts  for  Clean 
Techniques  and  Quality  Control 
Provisions 

Inder  the  Settlement  Agreement.  EPA 
proposeil  t:ertain  clean  techniques  and 
quality  control  (QC)  provisions  as 
requirements.  Under  th(>  then  existing 
versions  of  Method  1631.  these 
provisions  were  only  recommendations. 
These  |irovisions  were  presented  in 
Section  IV. A  of  the  proposed  rule  and 
were  indicated  throughout  draft  Mt^thcjd 
1()31D  bv  the  word  "must"  in  bracketed 
and  italic  ized  text.  A  sumniarv  of  the 
comments  received  and  EPA's  response 
to  the  (;omments  is  presented  in  Section 
\'.B  of  this  doc:ument. 

Commenters  generally  opposed  the 
(  hanges  from  "should"  to  "nuist." 
maintaining  that  Method  1631  and  other 
EP.A  methods  should  be  "performance 
based";  if.,  that  the  method  user  should 
be  ac:(:orded  flexibility  to  improve 
method  performance  and  lower  the 
costs  of  mc-asurc^ments.  provided  all 
performanc:e  criteria  are  met.  However. 
c:ommenters  supported  sp(H:ific; 
rcjquinnnents  for  analysis  of  bottle 
blanks  (Sections  6.1.2.3  and  9.4.7). 
analvsis  of  blanks  to  test  for  carryover 
(Sections  4.3.8.1  and  11.2).  analysis  of 
two  MS/MSD  pairs  per  each  analytical 
batch  of  20  samples  (Sec:tion  11.1.2). 
and  use  of  either  fluoropolymer  or  glass 
containers  for  sample  collection 
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(Section  4.3.7.1).  In  response  to 
comments,  EPA  is  incorporating  these 
changes  into  EPA  Method  1631E  in 
today's  rule. 

Following  review  of  comments,  EPA 
believes  that  requiring  the  additional 
proposed  requirements  for  clean 
techniques  or  quality  control  provisions 
would  result  in  unnecessary  economic 
burden  and  would  limit  future  use  of 
the  Method.  With  the  exceptions 
outlined  above,  EPA  is  not  promulgating 
the  clean  techniques  and  quality  control 
requirements  proposed  earlier.  Instead, 
EPA  has  retained  in  the  Method  as 
recommendations  that  samples  should 
be  collected  using  clean  hands/dirty 
hands  collection  procedures  (Section 
9.4.4.2);  samples  should  be  processed  in 
a  clean  room  or  clean  bench  (Sections 
4.3.3  and  8.5.3);  exposure  to  sources  of 
contamination  should  be  minimized 
(Section  4.3);  work  surfaces  should  be 
cleaned  prior  to  processing  sample 
batches  (Section  4.3.5);  traps  that  tend 
to  absorb  large  quantities  of  water  vapor 
should  be  pre-dried  or  discarded 
(Section  4.3.3);  outside  air,  if  clean, 
should  be  brought  into  the  clean  bench 
air  intake  (Section  7.2);  samples  should 
be  stored  in  clean,  new  polyethylene 
bags  prior  to  use  (Section  8.6);  and 
samples  collected  for  measurement  of 
methylmercury  should  be  collected  and 
preserved  according  to  procedures 
required  in  the  analytical  method  that 
will  be  used  (Sections  2.3  and  8.5). 

B.  Election  by  a  Permittee  or  Industrial 
User 

Under  the  Settlement  Agreement,  EPA 
also  proposed  that  an  NPDES  permittee 
or  an  industrial  user  of  a  POTW  be  able 
to  elect  not  to  implement  the  clean 
techniques  and  QC  provisions  "in  its 
discretion  and  at  its  peril,  unless 
specifically  provided  otherwise  by  the 
relevant  permitting  agency  or 
pretreatment  control  authority,  as  the 
case  may  be."  The  election,  if 
promulgated,  would  apply  only  to  those 
clean  techniques  and  QC  provisions 
designated  in  the  Settlement  Agreement 
and  designated  by  bracketed  and 
italicized  text  tliroughout  draft  Method 
1631D.  Because  EPA  is  not  imposing 
such  requirements,  EPA  has  not 
included  the  proposed  election  revision 
in  today's  final  rule.  A  sununary  of  the 
comments  regarding  the  proposed 
option  and  EPA's  response  to  the 
comments  is  presented  in  Section  V.C  of 
this  document. 

C.  Additional  Revisions  to  EPA  Method 
1631 

Since  promulgation  of  EPA  Method 
163 IB  in  June  1999,  EPA  received  many 
suggestions  from  Method  users  for 


improving  method  flexibility  and 
clarifying  certain  method  procedures. 
EPA  proposed  and  discussed  these 
improvements  and  clarifications  in  the 
October  9.  2001  proposal.  In  today's 
final  rule,  EPA  is  withdrawing  or 
revising  certain  proposed  Method 
revisions  based  on  adverse  comments. 
Specifically.  EPA  is  (1)  revising  the  term 
"calibration  blank"  to  "system  blank" 
for  those  blank  samples  required  during 
calibration  and  batch  analyses  when 
using  a  flow-injection  system.  (2) 
revising  the  proposed  QC  acceptance 
criteria  associated  with  system  blanks 
and  the  use  of  these  blanks.  (3) 
withdrawing  the  frequency  requirement 
associated  with  analysis  of  bottle 
blanks,  and  (4)  withdrawing  the 
requirement  to  commensurately  raise 
the  lowest  calibration  point  when  the 
upper  end  of  the  calibration  range  is 
raised.  These  four  revisions  and  the 
corresponding  comments  on  the 
proposed  rule  are  described  in  more 
detail  in  Sections  V.E  through  V.F  of 
this  document. 

D.  Extension  of  Holding  Times  for 
Unpresen'ed  Samples 

In  the  October  9.  2001  proposal.  EPA 
stated  that  it  was  reviewing  data  that 
indicate  samples  collected  for 
measurement  of  low  level  mercury  may 
be  stable  for  as  long  as  35  days  prior  to 
preservation,  and  included  the  data  in 
the  Record  supporting  the  proposed 
rule.  At  that  time,  EPA  also  solicited 
additional  data  or  comments  regarding 
the  stability  of  unpreserved  samples. 

EPA  received  comments  on  the 
proposed  rule  that  support  extension  of 
the  time  prior  to  preservation  and  has 
completed  review  of  the  data  discussed 
in  the  proposed  rule.  In  response  to 
these  data  and  to  submitted  comments. 
EPA  is  requiring  in  Method  1631E  that 
samples  must  be  preserved  within  48 
hours  of  sample  collection.  However. 
EPA  is  allowing  extension  of  the  time 
until  preservation  to  28  days  if  samples 
are  oxidized  in  the  sample  bottles.  EPA 
has  included  this  change  in  Section  8.5 
of  EPA  Method  1631E  and  in  Footnote 
17  to  Table  II  at  40  CFR  136.3(e). 

E.  Clarifications  and  Corrections 

Minor  clarifications  and  technical 
corrections  are  included  in  EPA  Method 
163 IE  to  address  errors  and 
inconsistencies  noted  by  commenters. 
These  changes  and  corrections; 

•  Revise  Section  9.4.2  to  clarif\-  that 
system  blanks  are  specific  to  flow- 
injection  systems; 

•  Revise  Section  9.4.3.1  to  clarifx*  that 
in  order  to  assess  possible 
contamination  from  reagents,  reagent 
blanks  include  hvdroxylamine 


hydrochloride  solution  in  addition  to 
BrCl  solution; 

•  Revise  Section  11.2.2.1  to  clarify 
that  the  amount  of  NH:OH  required  will 
be  approximately  30  percent  of  the  BrCl 
volume; 

•  Revise  the  QC  acceptance  criteria 
for  reagent  blanks  in  Section  9.4.3  from 
0.25  ng/L  to  0.2  ng/L  for  consistency 
with  reporting  requirements; 

•  Revise  Section  12.2.1  to  clarif\'  that 
the  mean  peak  response  for  bubbler 
blanks  measured  during  calibration  or 
with  each  analytic:al  batch  is  used  for 
calculating  sample  results; 

•  Correct  the  concentration  units  in 
the  equations  in  Sections  12,2.2  and 
12.3.2; 

•  Revise  Section  9.3.2.2  to  clarify  that 
identical  volumes  of  spiking  solution 
must  be  used  for  MS/MSD  samples; 

•  Revise  Section  4.4.1  to  clarify  that, 
for  those  samples  requiring  pre- 
reduction with  SnCI:  [i.e..  samples 
containing  iodide?  c:oncentraticms  greater 
than  3  mg/L).  the  SnC^l;  should  be  added 
in  a  closed  vessel  or  analysis  should 
proceed  immediately; 

•  Revise  Section  11.1.1.2  to  clarify 
that  samples  containing  high  organic 
content  mav  also  be  diluted  to  reduce 
the  amount  of  BrCl  that  may  be 
required,  provided  that  the  resulting 
level  of  mercury  is  sufficient  for  reliable 
determination  within  the  range  of 
method  calibration; 

•  Revise  Section  7  to  include  a  note 
clarif\'ing  that  the  quantities  of  re»agents 
and  the  preparation  procedures  are  for 
illustrative  purposes.  A  laboratory  may 
use  quantities  of  reagents  and 
procedures  that  differ,  provided  it  is 
able  to  demonstrate  equivalent 
performance; 

•  Revise  Sections  7.9  and  7.10  to 
clarif\-  that  standard  solutions  should  be 
replaccjd  monthly,  or  longer  if  *-xtended 
stability  is  demonstrated; 

•  Correct  Section  2.7  to  include  the 
analvtical  trap  in  the?  descripticm: 

•  Revise  Section  9.1.7  .ind  Section 
10.1  to  clarify  that  analysis  of  samples 
mav  proceed  without  recalibration. 
provided  svstem  performance  is  verified 
at  the  end  of  the  analytical  sequence; 

•  Revise  Section  9.4  to  address  the 
performance  criteria  associated  with 
blank  samples  in  those  circumstances 
when  a  method  detection  limit  greater 
than  0.2  ng/L  is  sufficient  to  address 
compliance  monitoring; 

•  Include  a  note  in  Section  9.1.2.1  to 
clarif\'  that  acceptance  criteria 
associated  with  blank  samples  may  be 
adjusted  to  support  measurements  at  the 
compliance  level;  and 

•  Revise  Section  12.5.1  to  include 
specifications  for  reporting  results  of 
Method  blanks. 
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V.  Response  to  Major  Comments 

EPA  requested  comments  uii  the 
various  EPA  Method  16J1  revisions 
detailed  in  the  October  9.  2001 
proposal,  and  requested  data  supporting 
comments,  if  available.  Twentv  five 
stakeholders  provided  comments  on  the 
proposal  addressing  over  50  separate 
issues.  Stakeholders  included  10 
laboratories,  (i  POTWs.  3  regulatory 
authorities.  J  intlustries/industry 
groups,  one  instrument  manufacturer,  a 
group  of  several  POTWs.  and  the 
Petitioners  (see  Settlement  Agreement 
discussion.  Section  II. B) 

The  following  section  summarizes 
major  comments  received  on  the 
proposed  rule  and  EPA's  respcmse.  The 
complete  Response  to  (Comments 
document  can  he  found  in  the  public 
record  for  this  final  rule  (Record  Section 

VI,  DCNB.l). 

A.  Performance-Based  Measurement 
System 

Several  commenters  on  the  Oi  toht-r  9. 
2001  proposed  rule  noted  that  Section 
1.8  of  EPA  Method  1631  describes  the 
method  as  performance-based,  and  that 
if  certain  recommendations  for  (lean 
techniques  included  in  the  method  were 
to  become  requirements  as  proposed, 
the  method  would  no  longer  be 
performance-based.  Commenters  stated 
that  requiring  laboratories  and  sample 
collectors  to  adopt  clean  procedures  that 
are  unnecessary  is  contrarv  to  a 
performance-based  measurement 
system,  and  added  that  additional 
requirements  would  impose  cost 
burdens  that  could  result  in  reduced 
method  implementation.  Conmienters 
stated  further  that  performance-based 
measurements  must  not  prescribe 
particular  actions  unless  they  are 
essential  to  the  successful 
implementation  of  the  method 
Commenters  added  that  manv  of  the 
proposed  requirements  would  lock 
users  intf)  current  technology  despite 
the  manv  advances  and  improvements 
in  techniques  and  equipment  that  are 
likelv  to  occur  in  the  (.(iming  decades. 
Commenters  believe  that  if  the 
performance-based  nature  of  the  method 
is  not  retained,  further  improvement  of 
method  performance  would  be 
hindered. 

EPA  developed  performance-based 
measurement  systems  as  part  of  EPA's 
commitment  to  reduc;ing  unnecessarv' 
regufatory  burden  and  encouraging  the 
use  of  emerging  and  innovative 
technologies.  Throughout  development 
of  these  analytical  methods.  EPA 
recognized  that  allowance  for  this 
flexibility  must  be  matched  with 
controls  to  ensure  that  data  quality  is 


maintained.  P"or  this  reason,  many 
approved  methods  include  standardized 
QC  tests  and  specific  QC  acceptance 
criteria  that  must  be  met  when  a  method 
is  modified  to  overcome  interferences  or 
lower  the  cost  of  measurement. 

The  Q(;  acceptance  criteria  included 
in  EPA  Method  lfi.31  were  developed 
using  method  validation  data  from  12 
laboratories.  These  criteria  include 
precision  and  recovery  performance 
re(|iiirements  for  the  matri.x  spike  and 
matrix  spike  diqilicate  (MS/MSD), 
initial  and  ongoing  precision  and 
recovery  (IPR  and  OPR).  calibration 
linearitv.  method  detection  limit  (MDL). 
and  (jualitv  c:ontrol  samples  (QC^S).  EPA 
Method  Ib.ll  criteria  also  include 
requirements  for  several  blanks  (;  e., 
equipment,  bottle,  field,  method, 
reagent,  svstem.  and  bubbler  blanks)  to 
monitor  jiotential  contamination  during 
sample  i:ollection  and  analysis. 

EPA  acknowledges  the  concerns 
submitted  bv  (  ommenters  and  agrees 
that  the  Q(;  requinsments  and 
acceptance  criteria  in  EPA  Method  lti31 
are  sufficient  to  ensure  data  quality  and 
[)re(  hide  inade(juate  method 
implementation.  For  these  and  other 
reasons  given  in  the  Response  to 
Comments  document,  EPA  has  decided 
not  to  recpiire  most  of  the  clean 
techniques  and  quality  control 
provisions  proposed. 

B.  Proposed  Requirements  for  Clean 
Techiuques 

Only  comments  submitted  on  behalf 
of  the  Petitioners  supported 
promulgation  of  all  the  proposed 
requirements  for  the  additional  clean 
techniques  spt'cified  in  the  Settlemi'nt 
Agreement.  This  commenter  stated  that 
clean  sampling  and  analytical 
techniques  are  critical  to  obtaining 
reliable  results  for  use  in  the  regulatory 
process.  The  commenter  stated  further 
that,  although  clean  techniques  result  in 
additional  expense,  the  consequences 
could  be  more  serious  if  data  users  act 
upon  test  rt'sults  that  may  be  affected  by 
contamination. 

Nineteen  commenters  submitted 
comments  opposing  these  additional 
requirements  These  commenters 
believe  that  EPA  Method  1631  contains 
sufficient  QC  to  determine  the  source  of 
any  contamination  and  that  if  a 
laboratory  can  demonstrate  it  is  capable 
of  meeting  the  Method  QC  criteria 
without  the  additional  proposed  clean 
techniques,  it  should  be  allowed  to  do 
so.  Several  commenters  stated  that  the 
reasoning  behind  the  proposed 
requirements  appears  to  be  arbitrary  and 
that  it  is  unclear  what  scientific  basis 
was  used  to  determine  which 
techniques  should  be  requirements. 


Commenters  noted  that  the 
requirements  would  place  a  burden, 
operational  and  economic,  on  facilities 
with  little  or  no  gain  in  analytical 
performance,  and  could  severely  limit 
the  ability  of  regulators  to  determine 
whether  mercury  discharges  are  being 
controlled  effectively.  At  least  one 
POTVV  commenter  stated  that,  if  these 
requirements  were  promulgated  as 
proposed,  it  most  likely  would  no 
longer  use  EPA  Method  1631. 
Additionally,  a  regulatory  authority 
noted  that  if  costs  escalate  because  of 
additional  requirements,  such  costs 
would  limit  the  ability  of  regulators  to 
determine  whether  mercury  discharges 
are  being  contr'^lled  effectively. 

EPA  agrees  with  the  majority  of 
commenters  and  believes  that  the 
additional  requirements  proposed  to  be 
includtd  in  EPA  Method  1631  would  be 
burdtnisome.  and  that  the  QC 
acceptance  criteria  included  in  the 
Method  are  sufficient  to  ensure  data 
qualitv.  EPA  has  not  received  data  to 
support  a  decision  that  the  proposed 
additional  dean  techniques  and  quality 
control  provisions  are  necessary  to 
ensure  validity  of  data  obtained  through 
implementation  of  EPA  Method  1631. 
The  requirements  and  criteria  associated 
with  quality  control  and  blank  samples 
throughout  the  Method  are  the  most 
appropriate  and  valuable  means  for 
idtmtifying  and  controlling 
contamination. 

Additionally.  EPA  believes  that  if  all 
of  the  recommendations  for  clean 
techniques  were  required,  compliance 
with  the  requirements  would  be 
e.xtremelv  difficult  to  monitor.  For 
example,  EPA  proposed  to  revise 
Method  1631  Section  4.3.8.4  as  follows: 
"*   *   *  Whenever  possible,  sample 
processing  and  analysis  (must]  occur  as 
far  as  possible  from  sources  of  airborne 
contamination."  Following  review  of 
comments.  EPA  believes  that  it  does  not 
have  sufficient  information  to  provide 
specific  tests  to  determine  compliance 
with  such  a  requirement.  EPA  believes 
the  most  appropriate  means  for 
demonstrating  that  samples  are  • 
processed  and  analyzed  using 
procedures  to  minimize  contamination 
are  already  included  in  the 
requirements  and  criteria  for  analysis  of 
blanks,  and  that  analysts  are 
appropriately  advised  regarding  how  to 
avoid  contamination  by  the 
recommendations  for  clean  techniques 
in  the  Method. 

EPA  also  recognizes  that  sample 
locations  and  laborator\'  environments 
can  differ  significantly  and  that  the  site- 
specific  clean  techniques  necessary  to 
meet  the  performance  criteria  included 
in  EPA  Method  1631  will  be  best 
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determined  and  improved  upon  by 
individual  Method  users.  For  these 
reasons,  and  to  respond  to  the  concerns 
of  commenters,  EPA  is  retaining  the 
clean  techniques  provisions  as 
recommendations  but  not  requirements 
in  EPA  Method  1631E.  EPA  Method 
1631E  continues  to  require  that  all  QC 
tests  be  performed  and  that  all  QC 
acceptance  criteria  are  met,  and 
continues  to  include  the  following  as 
regommendations: 

•  Use  a  clean  room  or  clean  bench  for 
sample  preparation  and  analysis 
(Sections  4.3.3  and  8.5.3); 

•  Minimize  exposure  of  the  apparatus 
to  contamination  (Section  4.3.3); 

•  Clean  work  surfaces  prior  to 
processing  sample  batches  (Section 
4.3.5); 

•  Process  samples  as  far  as  possible 
from  sources  of  airborne  contamination 
(Section  4.3.8.4); 

•  Ensure  that  laboratory  air  is  low  in 
mercury  (Section  7.2); 

•  Store  sample  bottles  in  clean  (new) 
polyethylene  bags  until  sample  analysis 
(Section  8.6);  and 

•  Use  "Clean  Hands/Dirty  Hands" 
techniques  described  in  EPA's  Method 
1669:  Sampling  Ambient  Water  for 
.Trace  Metals  at  EPA  Water  Quality 
Criteria  Levels  for  collection  of 
equipment  blanks  (Section  9.4.4.2). 

In  addition  to  recommending  these 
protocols  for  clean  techniques 
throughout  EPA  Method  1631E.  EPA 
published  several  guidance  documents 
supporting  the  collection  and  analysis 
of  samples  for  measurement  of  low-level 
mercury.  These  guidance  documents 
include  Guidance  for  Implementation 
and  Use  of  Method  1631  for 
Determination  of  Low-Level  Mercury 
(40  CFR  Part  136)  EPA  821-R-01-023, 
March  2001;  Method  1669;  Sampling 
Ambient  Water  for  Trace  Metals  at  EPA 
Water  Quality  Criteria  Levels,  EPA- 
821-R-96-001.  July  1996;  Guidance  on 
Establishing  Trace  Metals  Clean  Rooms 
in  Existing  Facilities.  EPA-821-B-96- 
001,  January  1996;  and  Guidance  on 
Documentation  and  Evaluation  of  Trace 
Metals  Data  Collected  for  Clean  Water 
Act  Compliance  Monitoring.  EPA-821- 
B-96-004,  July  1996. 

C.  Election  by  a  Permittee  or  Industrial 
User 

Under  the  Settlement  Agreement.  EPA 
proposed  to  require  specific  clean 
techniques  and  QC  provisions  in  draft 
Method  163 ID  and  to  provide  only 
NPDES  permittees  and  industrial  users 
with  the  option  not  to  implement  those 
techniques  and  provisions. 

Comments  submitted  on  behalf  of  the 
Petitioners  regarding  this  proposed 
option  state  that  this  approach  would  be 


appropriate  because  (1)  the  liability 
associated  with  sampling  lies  with  the 
permittee  and.  therefore,  the  permittee 
should  have  the  discretion  to  determine 
what  is  or  is  not  an  acceptable 
contamination  risk.  (2)  permittees  are 
familiar  with  the  characteristics  of  their 
effluent  and  the  level  to  which  clean 
techniques  must  be  followed,  and  (3) 
EPA  and  State  agencies  lack  this  level 
of  facility-specific  understanding  and 
therefore,  should  be  required  to  follow 
clean  procedures.  The  commenter 
added  that,  under  the  current  system, 
permittees  may  be  precluded  from 
raising  the  contamination  issue  as  a 
defense  in  an  enforcement  action  or,  at 
a  minimum,  would  bear  the  very  heavy 
burden  of  proving  contamination  for 
data  generated  by  EPA  or  State  agencies. 

Eleven  commenters  stated  that  giving 
certain  groups  the  option  to  eliminate 
certain  requirements  for  clean 
techniques  and  QC  provisions  would 
result  in  a  plethora  of  methods  and 
would  make  it  ver>'  difficult  for  contract 
testing  laboratories  who  would  bear  the 
burden  of  the  resulting  confusion.  Some 
permittees  may  elect  to  forgo  required 
clean  techniques  while  others  would 
not:  all  laboratory  customers,  however, 
would  benefit  and  bear  costs  of  clean 
techniques,  regardless  of  their  election. 
These  commenters  believe  that  such  an 
option  would  set  a  dangerous  and 
undesirable  precedent  regarding  what 
any  particular  person  believes  is 
"necessarv"  to  achieve  a  scientifically 
valid  result.  These  commenters  stated 
further  that  implementation  of  this 
option  would  limit  the  quality  and 
value  of  collective  databases  for 
environmental  decision  making. 

In  today's  final  rule,  EPA  is  not 
requiring  most  of  the  proposed  clean 
techniques  and  QC  provisions  for  any 
users  of  the  Method.  EPA  agrees  with 
the  majority  of  commenters  that 
applying  such  requirements  to  only 
some  users  would  create  unwanted 
inconsistency,  would  severely  impair 
laboratories  serving  multiple  clients, 
and  would  ultimately  cause 
misinterpretation  of  data  and  confusion 
among  regulators  and  laboratories.  Most 
importantly.  EPA  disagrees  with  the 
comment  that  all  of  the  proposed  clean 
techniques  are  necessary'  to  obtain 
reliable  results.  EPA  also  disagrees  with 
the  comment  that  Federal  and  State 
laboratories  lack  the  necessary- 
information  (or  even  need  facility- 
specific  information)  to  minimize 
contamination.  In  today's  final  rule, 
EPA  has  not  included  this  option  in 
EPA  Method  1631E. 

Rather  than  requiring  the  clean 
techniques  and  QC  provisions  for  some 
users  but  not  for  others.  EPA  instead  is 


providing  equal  flexibility  for  all  users 
of  the  Method.  Most  of  the  clean 
techniques  and  QC  provisions  are 
included  only  as  recommendations  in 
the  final  rule.  Because  EPA  is  not 
requiring  most  of  the  proposed  clean 
techniques  and  QC  provisions  for  any 
users  of  the  Method,  there  is  no  reason 
to  include  the  option  for  permittees  and 
industrial  users  to  elect  not  to  use  them, 
and  in  today's  final  rule.  EPA  has  not 
included  this  option. 

D.  Bottle  Blanks 

EPA  proposed  to  revise  EPA  Method 
1631  to  include  requirements  to  assess 
cleanliness  of  bottle  blanks  and  to 
require  analysis  of  bottle  blanks  at  a 
minimum  frequency  of  20  percent  from 
a  given  lot.  Most  commenters  agreed 
that  requiring  analysis  of  bottle  blanks 
is  appropriate  and  good  prac:tice. 
However,  only  one  comment  submitted 
regarding  these  blank  samples 
supported  a  requirement  that  bottle 
blanks  be  analyzed  at  a  frequency  of  20 
percent.  EPA  received  comuKmts  from  7 
laboratories,  1  instrument  manufacturer, 
and  1  regulatory  authority  that  this 
frequency  requirement  is  exc:essive,  and 
would  result  in  unnecessary  additional 
equipment  costs.  Commenters  also 
provided  cost  information  suggesting 
that,  if  one  assumes  a  low  cost  of 
between  S40  and  550  per  Method  1631 
analysis  performed,  this  requirement 
would  add  a  cost  of  S800  to  SI 000  per 
lot  of  clean  bottles,  or  approximately  S8 
to  the  cost  of  each  bottle  purchased. 
Commenters  also  recommended 
alternate  frequency  requirements  for 
bottle  blank  testing  ranging  from  a 
minimum  of  1  percent  to  10  percent. 

EPA's  proposal  to  include  a 
requirement  that  a  minimum  of  20 
percent  of  the  bottles  from  a  given  lot 
be  tested  for  cleanliness  was  based  on 
current  practices  implemented  in  a 
single  laboratory-.  Because  method  and 
field  blanks  also  are  used  to  monitor 
contamination  and  are  required  in  EPA 
Method  1631E.  EPA  agrees  that 
requiring  testing  of  20  percent  ol  the 
bottles  from  each  lot  is  unnecessary  and 
probably  excessive.  Although 
laboratories  and  cleaning  facilities  may 
choose  to  test  at  this  frequency  as  a 
means  of  ensuring  contamination 
control.  EPA  is  not  requiring  that 
frequency  in  today's  rule.  EPA  believes 
that  testing  a  lot  of  bottles  at  a  minimum 
frequency  of  5%  is  sufficient  and  has 
included  this  frequency  as  a 
recommendation  in  EPA  Method  1631E. 
While  EPA  is  recommending  that  bottle 
blanks  be  analyzed  at  a  frequency  of 
5%.  laboratories  have  demonstrated  the 
ability  to  meet  EPA  Method  1631 
performance  criteria  and  data  quality 


65882  Federal  Register/ Vol.  67.  No.  209 /Tuesday.  October  29.  2002 /Rules  and  Regulations 


Dbjectives  analyzing  bottle  blanks  at  a 
minimum  frequency  of  T"u.  Therefore,  if 
a  laboratory  is  able  to  meet  performance 
criteria  using  a  minimum  frequency  of 
1%,  it  should  be  allowed. 

E.  Range  of  Method  Calibration 

In  response  to  several  requests  from 
stakeholders  to  applv  KP.\  Method  1631 
across  a  broader  range.  EPA  proposed  to 
allow  calibration  to  a  lower  point 
(below  the  ML)  to  more  accurately 
measure  mercury  in  blank  samples,  and 
to  a  higher  point  (above  100  ng/L)  to 
measure  concentrations  presently 
measured  with  other  approved  mercury 
methods.  EPA  also  proposed  certain 
criteria  to  ensure  that  this  allowance 
would  not  compromise  data  quality. 
These  criteria  included:  (1)  A  minimum 
of  five,  non-zero  calibration  points:  (2) 
the  difference  between  successive 
calibration  points  must  be  no  greater 
than  a  factor  of  10  and  no  less  than  a 
factor  of  2  and  should  be  approximately 
evenly  spaced  on  a  logarithmu:  scale 
over  the  calibration  range;  [A]  the 
relative  standard  deviation  (RSD)  of  the 
calibration  factors  for  all  calibration 
points  must  be  less  than  1.5'  .>;  (4)  the 
calibration  factor  for  any  calibratum 
point  at  a  concentration  greater  than  100 
ng/L  must  be  within  plus  or  minus  15"o 
of  the  average  calibration  factor  for  the 
points  at  or  below  100  ng/L:  (5)  the 
calibration  factor  for  anv  point  less  than 
.T  ng/L  must  be  within  plus  or  minus 
2r>"h  of  the  averagf  (.alibration  factor  for 
all  points:  (6)  if  the  highest  calibration 
point  is  increased  above  100  ng/L,  the 
lowest  calibration  point  (ML)  must  be 
increased  commensurately  above  0.5  ng/ 
[.;  and,  (7)  if  thf  calibration  is  to  a 
higher  range  and  this  .Method  is  used  toi 
regulatorv'  compliance,  the  ML  must  be 
less  than  one-third  the  regulatory 
compliance  limit. 

Several  commenters  expressed 
concern  regarding  the  proposed  option 
to  extend  the  lower  end  of  calibration  in 
EPA  Method  1631.  Ciommenters  noted 
that  in  the  proposed  rule  preceding  the 
lune  8.  1999.  promulgation  of  EPA 
Method  1631B.  EP.\  proposed  to  allow 
users  to  calculate  lower  MDLs  and  .MLs 
Based  on  comments,  however,  EP.\ 
"removed  the  option  for  laboratories  to 
calculate  their  own  lower  MDLs  and 
MLs.*    *    *"64!^R  30420(Iune8, 
1999).  In  support,  EPA  stated  its  belief 
that  "this  will  avoid  confusion  and 
preclude  lower  MDLs  and  MLs  from 
being  used  for  NPDES  permitting  or 
regulatory  compliance  determinations." 
Commenters  stated  that  authorization 
for  Method  users  to  calibrate 
instruments  to  below  the  Method  ML 
would  result  in  regulatory  uncertainty. 
For  these  reasons  and  in  response  to 


comments.  EPA  has  clarified  this 
provision  in  EPA  Method  163 IE  by 
stating  that,  for  the  purpo.se  of 
measuring  the  level  of  mercury  in  blank 
samples  onlv.  calibration  may  be 
extendetl  to  a  lower  level. 

One  cominenter  on  the  proposed  rule 
expressed  concern  that  allowing 
extension  of  the  high  end  of  the 
calibration  range  could  jeopardize  low- 
level  compliance  determinations  by 
increasing  the  potential  for  bias 
resulting  from  cross  contamination  or 
carrvover.  The  commenter  pointed  out 
that  EP.'\  acknowledged  this  increased 
risk  bv  proposing  a  new  method  section 
that  specified  a  carryover  test  (see 
Proposed  Rule.  Section  IV'. A. 7).  This 
commenter  believes  that  bubbler  blank 
and  method  blank  analyses  are 
insufficient  to  identify  and  control 
contamination  if  calibration  is  extended 
to  levels  greater  than  100  ng/L.  EPA 
proposed  to  add  a  carryover  test  to 
Method  1631  in  response  to  comments 
from  stakeholders  who  requested  an 
allowance  for  extension  of  the  method 
(alibration  range,  but  were  concerned 
about  potenti.il  contamination  that 
could  result  from  extension  of  the  upper 
end  of  calibration.  EPA  believes  that  the 
carryover  test,  the  requirements 
associated  with  blank  analyses,  and  the 
calibration  criteria  included  in  Method 
1631.  Rexision  E  are  sufficient  to 
prevent  effects  that  (ould  result  from 
cross  contamination  or  carryover.  For 
this  reason,  and  in  response  to 
additional  comments.  EPA  has  included 
an  allowance  for  extension  of  the  upper 
end  of  the  calibration  range  in  EPA 
Method  16.n.  Revision  E. 

Three  additional  commenters 
supported  extension  of  the  upper  end  of 
the  calibration  range.  These  commenters 
believt^  the  (  arrvover  test  and  ongoing 
blank  determinations  will  ensure  the 
analytical  svstem  remains  sufficiently 
clean  or  that  carrvover  will  be  detected 
should  it  occ:ur.  The  commenters  stated, 
however,  that  the  corresponding 
criterion  that  the  lowt^st  calibration 
point  must  be  raised  commensurately 
when  the  upper  end  of  calibration  is 
raised  is  inappropriate.  Commenters 
statetl  hirther  that  this  criterion  is 
unneces.sarv.  particularly  if  an 
analytical  system  is  demonstrated  to  be 
sufficientlv  lineai  and  clean  as  specified 
by  QC  requirements  included  in  the 
Method.  Commenters  added  that 
commensurate  raising  of  the  lower  end 
of  calibration  is  unnecessary, 
particularlv  if  two  of  the  additional 
proposed  corresponding  criteria  for 
extended  calibration  are  met  (i.e..  the 
calibration  factor  (CF)  for  any 
calibration  point  at  a  concentration 
greater  than  100  ng/L  must  be  within 


plus  or  minus  15  percent  of  the  average 
CF  for  the  points  at  or  below  100  ng/L 
and  the  CF  for  any  point  less  than  5  ng/ 
L  must  be  within  plus  or  minus  25 
percent  of  the  average  CF  for  all  points). 
EPA  agrees  that  commensurate  raising 
of  the  lower  end  of  calibration  is 
unnecessary,  provided  the  remaining 
calibration  criteria  are  met.  EPA  also 
points  out  that  (1)  there  is  no  similar 
restriction  in  other  methods:  (2)  the 
carrvover  test  included  in  Section 
4.3.8.1  of  Method  1631,  Revision  E  will 
allow  a  laboratory  to  determine  the  level 
at  which  Hg  will  be  carried  into  a 
succeeding  sample  or  blank:  (3)  the 
extensive  requirements  for  blanks  will 
detect  contamination:  and  (4)  a 
laboratory  can  run  a  blank  before  each 
sample,  if  desired,  to  demonstrate  that 
a  preceding  .sample  did  not  carry  Hg 
into  the  next  sample.  For  these  reasons. 
EPA  is  not  including  the  proposed 
requirement  for  increasing  the  low  end 
of  the  calibration  range  when  the  upper 
end  is  increased  in  today's  rule. 

Following  review  of  these  comments. 
EPA  has  determined  that  allow-ing 
Method  users  to  raise  the  Method 
calibration  range,  provided  the 
performance  criteria  specified  in 
Section  10.4  of  the  Method  are  met.  will  . 
increase  method  flexibility  without 
compromising  data  quality.  Such  an 
allowance  is  consistent  with  EPA 
protocol  for  approval  of  new  methods 
and  with  the  International  Union  of 
Pure  and  Applied  Chemists  (lUPAC) 
guidelines  for  t:alibration.  EPA  agrees 
with  most  commenters  and  believes  that 
Method  1631  contains  Q('  requirements 
that  are  sufficient  to  detect  and  preclude 
(  arryover  from  samples  or  standards 
containing  high  levels  of  mercury  (i.e., 
greater  than  100  ng/L).  Additionally, 
EPA  agrees  that  the  criteria  included  in 
Sectiim  10.4  of  the  Method  is  sufficient 
to  ensure  data  quality  without  the 
requirement  to  raise  the  lower  end  of 
calibration  if  an  extended  upper  end  of 
calibration  is  used.  For  these  reasons, 
EPA  has  removed  the  requirement  to 
commensurately  raise  the  low  end  of  the 
calibraticm  range  when  the  upper  end  is 
raised  from  Section  10.4  of  Method 
1631E  and  is  approving  the  provision  to 
allow  extension  of  the  upper  end  of  the 
calibration  range.  EPA  also  agrees  with 
most  commenters  that  the  proposed 
procedure  for  identifying  and 
controlling  carryover  will  assist  Method 
users,  and  is  promulgating  the 
procedures  in  Section  4.3.8.1  (see 
Section  V.I.  below). 

F  Acceptance  Criteria  Associated  With 
Blank  Samples 

EPA  received  several  comments 
regarding  Method  1631  QC  acceptance 
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criteria  associated  with  the  analysis  of 
blank  samples.  Numerous  commenters 
stated  that  an  acceptance  criterion 
stipulated  as  less  than  the  Method  MDL 
(<0.2  ng/L)  is  inappropriate. 
Commenters  note  that  measurements 
below  the  minimum  level  of 
quantitation  (i.e.,  the  lowest  calibration 
point)  of  an  analytical  method  are 
inherently  problematic  and  will  result 
in  failures  attributable  to  random 
variation  alone.  Commenters  also  state 
that  such  a  criterion  is  inappropriate 
because  an  MDL  of  0.2  ng/L  is  not 
required  to  meet  performance 
specifications  in  the  Method.  These 
commenters  point  out  that  Section  9.2.1 
of  EPA  Method  1631  states  that  an  MDL 
less  than  or  equal  to  0.2  ng/L  or  one- 
third  the  regulatory  compliance  limit, 
whichever  is  greater,  is  acceptable. 
Commenters  note  further  that  if  a 
compliance  level  were  4  ng/L,  an  MDL 
determination  of  1.3  ng/L  would  be 
sufficient.  In  such  a  case,  monitoring 
levels  of  mercury  in  blanks  against  a 
criterion  of  0.2  ng/L  would  be 
inconsistent. 

Except  for  those  criteria  associated 
with  calibration  and  method  blank 
analyses,  the  QC  acceptance  criteria  for 
blank  samples  included  in  EPA  Method 
1631  are  identical  to  those  originally 
proposed  in  May  1998.  EPA  received, 
reviewed,  and  responded  to  numerous 
comments  prior  to  promulgation  of  EPA 
Method  1631B  in  June  of  1998.  Since 
promulgation,  use  of  EPA  Method  1631 
has  increased  significantly,  as  has  the 
ability  to  meet  Method  QC  acceptance 
criteria.  For  this  reason.  EPA  did  not 
include  revisions  to  these  acceptance 
criteria  in  the  October  2001  proposed 
rule,  and  is  not  promulgating  such 
revisions  in  today's  final  rule.  In 
response  to  comments  on  the  October 
2001  proposed  rule,  however.  EPA  is- 
clarifying  that  the  QC  acceptance 
criteria  for  blank  samples  may  be 
adjusted  (i.e.,  raised)  to  support 
measurements  at  the  compliance  level 
(see  EPA  Method  1631E.  Note  to  Section 
9.1.2.1).  For  example,  if  the  compliance 
level  is  4  ng/L,  an  appropriate  MDL 
would  be  1.3  ng/L,  the  corresponding 
lowest  calibration  standard  would  be  at 
the  ML  of  4  ng/L.  and  appropriate  QC 
acceptance  criteria  for  blank  samples 
would  be  1.3  ng/L  (bubbler  and  reagent 
blanks)  or  4  ng/L  (method,  field,  and     • 
bottle  blanks). 

G.  Flow-Injection  Systems 

Commenters  were  supportive  of  EPA's 
proposed  revision  to  incorporate 
automated  flow-injection  systems  into 
EPA  Method  1631.  Commenters  stated 
that,  without  EPA's  acknowledgment 
that  these  systems  are  in  use, 


implementation  of  such  systems  could 
be  curtailed. 

1.  Calibration  or  System  Blanks 

EPA  Method  1631.  Revision  C 
included  bubbler  blanks  to  establish  a 
background  for  the  bubbler  system  {i.e.. 
bubbler,  traps,  and  cold-vapor  atomic 
fluorescence  detector).  Bubbler  blanks, 
however,  are  not  appropriate  for  flow- 
injection  systems.  Hence.  EPA  proposed 
a  requirement  for  analysis  of  calibration 
blanks  when  using  flow-injection 
systems.  The  proposed  QC  acceptance 
criteria  and  application  requirements  for 
the  calibration  blanks  were  identical  to 
the  existing  QC  acceptance  criteria  and 
application  requirements  for  the  bubbler 
blanks  (i.e..  the  mean  result  of  bubbler 
or  calibration  blanks  is  subtracted  from 
results  of  calibration  standards  and 
samples  and  must  be  <  0.25  ng/L). 

Since  proposal.  EPA  has  determined 
that  the  term  "system  "  blank  is  more 
appropriate  for  the  blank  samples 
associated  with  flow-injection  systems 
because  these  blank  samples  are  used  to 
assess  contamination  during  calibration 
and  during  analysis  of  analytical 
batches.  Therefore.  EPA  has  replaced 
the  proposed  term  "calibration  lilank " 
with  "svstem  blank'  throughout 
Method  1631E. 

Numerous  commenters  strongly 
objected  to  the  requirements  associated 
with  the  system  blanks  that  EP.A 
proposed  to  accompany  flow-injection 
systems.  Commenters  stated  that 
bubbler  blanks  and  calibration  (i.e.. 
svstem)  blanks  arc  not  identical  in 
either  composition  or  purpose,  and 
emphasized  that  it  would  be 
inappropriate  and  impractical  to  treat 
these  samples  a.s  identical.  Cumment(!rs 
noted  that,  unlike  bubbler  blanks  which 
analyze  previously-purged  water  to 
measure  the  level  of  mercury  remaining 
in  the  bubbler  system,  system  blanks 
measure  residual  mercury  in  reagent 
water  as  well  as  mercury  in  the  reagents 
used  in  the  calibration  standards  and 
samples.  Commenter>  added  that  for 
this  reason,  the  proposed  system  blank 
criteria  for  flow-injection  systems  are  at 
least  twice  as  restrictive  as  those  placed 
on  the  use  of  bubbler  systems. 

In  response  to  comments  and  upon 
further  review  of  automated  flow- 
injection  systems.  EPA  has  revised  the 
proposed  requirements  ass(jciated  with 
system  blanks.  EPA  recognizes  that  flow 
injection  systems  require  that  reagents 
are  added  to  all  samples  including  the 
calibration  standards,  and  has  included 
a  criterion  in  Section  9.4.2  of  EPA 
Method  1631E  that  system  blanks 
containing  levels  of  mercury  equal  to  or 
greater  than  0.5  ng/L  demonstrate  that 
the  system  is  out  of  control. 


2.  Terminology 

Two  commenters  in  lh"  proposed 
rule  stated  that  EPA  should  revise  the 
term  used  for  these  systems  from   . 
"Automated  Flow-Injection"  to 
"Continuous  Flow"  throughout  EPA 
Method  1631.  Although  EPA  agrees 
with  these  commenters  that 
"Continuous  Flow"  is  descriptive  of  the 
flow-injection  systems  UM-d  for 
determination  of  mercury  in  EPA 
Method  1631,  it  is  a  generic  term  that 
includes  other  systems  such  as 
sequential  injection,  sequential  flow, 
and  bead  injection  systems.  EPA 
believes  that  the  system  described  in 
EPA  Method  1631  is  consistent  with  the 
definition  of  a  flow  injection  system, 
and  has  retaint'd  the  proposed  "flow- 
injection"  terminology  throughout  EPA 
Method  163  IE. 

H.  Sawph  Containers 

Twelve  commenters  submitted 
comments  regarding  the  proposed 
requirement  to  use  either  glass  or 
fluoropolymer  containers  for  collection 
of  samples  for  measuri!ment  of  mercury 
using  EPA  Method  1631    C.ommcnters 
generally  emphasized  Mijipuit  lor  the 
performance-based  nature  of  sample 
container  selection  to  preclude 
unnecessan'  expense  and  allow  for 
development  of  future  iii.iterials. 
However,  most  commenters  also 
expressed  preference  for  fluoropolymer. 
glass,  or  fluorojiolymer-lineci  glass 
containers  for  sample  collinition  and 
preparation,  particularly  i)ecause  of  the 
possibility  for  some  forms  of  mercury  to 
move  in  or  out  of  containers  composed 
of  other  materials. 

Four  commenters  on  the  proposi^d 
rule  requested  that  EPA  Method  1631  be 
revised  to  allow  collection  of  samples  in 
high  density  polyethylene  (HDPE) 
containers  if  the  samples  are  shipped  to 
the  laboratory  for  presiirvation  and 
transferred  to  flue    opolymer  contaui'-rs 
within  48  hours,     hese  commenters 
submittcid  identi    il  data  comparing 
summary  results  oi  samples  <.ollet:ted 
using  fluoropoh  mer  sample  bottles  to 
samples  collc^cted  using  HDPE  sample 
bottles  tci  support  this  request.  These 
data  are  included  in  Section  X'.E.l.lO  of 
the  Rulemaking  Record.  EPA  has 
reviewed  these  data,  and  notes  that 
although  the  results  of  the  i omposite 
samples  coUectc^d  using  either  c  cjntainer 
type  do  not  demonstrate  a  significant 
trend  in  mercury  increase  or  loss,  the 
results  of  the  grab  samples  indicate  a 
consistent  increase  in  mere  ury 
concentration,  ranging  from  15  to  240 
percent,  in  samples  collected  using 
HDPE  containers. 
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EPA  recognizes  the  concern  that  some 
forms  of  mercury  can  move  in  or  out  of 
containers  composed  of  materials  other 
than  fluoropolymer  or  glass,  and 
believes  this  concern  is  emphasized  bv 
commenters  requesting  that  samples 
collected  using  HDPE  containers  be 
allowed  only  if  the  samples  are 
transferred  to  fluoropolymer  containers 
within  48  hours.  In  response  to 
comments,  and  in  recognition  of  current 
Method  implementation  practices.  EPA 
is  including  a  requirement  in  EPA 
Method  1631E  that  only  fluoropolymer 
or  glass  containers  be  used  for  collection 
of  samples  to  avoid  artificial  increases 
in  mercury'  levels  prior  to  measurement. 

/.  Carryover 

EPA  proposed  to  include  a  carryover 
test  in  Method  1631  to  determine  the 
concentration  at  which  greater  than  0.2 
ng/L  mercurv  would  be  carried  into  the 
subsequent  sample  (see  draft  EPA 
Method  1631D,  Section  4.3.8.1).  EPA 
also  proposed  to  require  that  each  time 
a  laboratory  analyzes  a  sample 
containing  the  concentration  of  mercury 
determined  to  result  in  0.2  ng/L 
carryover,  the  laboratory  must  run  a 
bubbler  or  calibration  blank  to  ensure 
camover  does  not  affect  the  results  of 
the  analysis  of  the  subsequent  samples. 

Commenters  generally  supported 
incorporation  of  a  carryover  test  to 
identify  and  control  contamination  from 
carrv'over  that  can  result  from  analysis 
of  samples  containing  high  levels  of 
mercury.  Commenters  also  supported 
the  proposed  requirement  for  analysis  of 
a  blank  sample  following  a  sample 
containing  a  high  level  of  mercury  to 
demonstrate  that  the  analytical  system 
is  clean.  Several  commenters.  however, 
noted  that  the  proposed  standard  for 
determining  carryover  (;.e  .  the  level  at 
which  the  analytical  system  will  carry 
greater  than  0.2  ng/L  of  Hg  into  a 
succeeding  bubbler  or  calibration  blank) 
is  inappropriate  because  measurements 
below  the  ML  of  0.5  ng/L  are  unreliable. 

EPA  has  reviewed  these  comments 
and  agrees  with  commenters'  concerns 
regarding  this  performance  standard. 
EPA  recognizes  that  the  carryover  test  is 
designed  to  target  samples  containing 
levels  of  mercury-  that  could  cause 
carryover,  and  believes  that  a 
performance  standard  of  0.5  ng/L  is 
appropriate  for  the  purposes  of  this  test. 
EPA  also  believes,  however,  that  in 
order  to  ensure  data  quality  at  the  low 
levels  of  detection  achievable  by  EPA 
Method  1631.  levels  of  mercury  no 
greater  than  0.2  ng/L  should  be 
permitted  to  be  carried  over  into 
succeeding  samples.  For  this  reason, 
EPA  is  requiring  that  a  bubbler  blank  or 
system  blank  be  analyzed  following  a 


sample  containing  a  level  of  mercury 
that  is  one-half  or  greater  than  the  level 
identified  in  the  carryover  test. 
Specifically.  EPA  is  requiring  that  when 
a  sample  is  analyzed  that  contains  one- 
half  or  greater  of  the  level  of  mercury 
that  has  been  determined  to  result  in  0.5 
ng/L  carryover,  a  blank  must  be 
analyzed  to  demonstrate  no  carryover  at 
the  6.2  ng/L  level  (see  Section  4.3.8.1  of 
EPA  Method  1631E).  For  example,  if  the 
carryover  test  determines  that  samples 
containing  150  ng/L  result  in  carryover 
greater  than  0.5  ng/L.  then  the 
laboratory  must  analyze  a  blank  sample 
following  analysis  of  any  sample 
containing  more  than  75  ng/L  mercury. 

EPA  received  additional  comments 
presenting  other  concerns  related  to  the 
carryover  test.  Commenters  noted  that  it 
is  unnecessary  to  require  analysts  to 
order  samples  from  the  lowest  to  the 
highest  concentration.  Commenters 
stated  that  analysts  will  define  the  order 
of  samples  according  to  information 
made  available  to  them,  and  that  there 
are  other  factors  besides  mercury 
concentration  that  are  important  in 
determining  the  order  of  samples. 
Commenters  also  noted  that  EPA  should 
clarify  that  blanks  should  be  run  on  the 
same  bubbler  used  to  run  the  high- 
concentration  sample  and  that  the 
requirements  for  the  carryover  test  were 
not  included  in  procedures  for 
implementation  of  flow  injection 
svslems.  EPA  acknowledges  that 
analysts  often  are  not  aware  of  the 
concentration  levels  of  mercury 
contained  in  samples  and  that  analysts 
may  wish  to  (jrder  samples  from  least 
complex  matrix  to  most  complex  matrix 
(eg.,  ambient  water  to  influent).  For  this 
reason.  EPA  has  removed  the 
requirement,  and  is  instead 
recommending  that  samples  known  or 
suspected  to  contain  the  lowest 
concentration  of  mercury  should  be 
analyzed  first  followed  by  samples 
containing  higher  levels.  EPA  also  has 
clarified  that  a  bubbler  blank  should  be 
analyzed  using  the  same  bubbler  as  that 
used  to  analyze  the  high-concentration 
sample  and  has  added  Section  11.2.2.3 
to  EPA  Method  163 IE  to  clarify  that  the 
carryover  test  and  associated  blank 
analysis  are  required. 

/.  Other  Technical  Details 

Several  commenters  requested 
revisions  and  clarifications  to  the 
Method  that  were  already  addressed  in 
the  Guidance  or  were  beyond  the  scope 
of  the  proposed  rule.  Specifically,  EPA 
received  comments  requesting  the 
inclusion  of  all  QC  acceptance  criteria 
into  a  single  table  in  Method  1631; 
clarification  of  site-specific  frequency 
requirements  associated  with  MS/MSD 


samples;  additional  recommendations 
for  sample  filtration,  clean  techniques, 
and  sample  handling  procedures;  and 
approval  of  EPA  Method  245.7:  Mercury 
in  Water  by  Cold  Vapor  Atomic 
Fluorescence  Spectrometry. 

Following  promulgation  of  today's 
rule,  the  Agency  plans  to  revise  the 
Guidance  to  reflect  today's  final  rule 
and  to  incorporate  further  clarification 
of  Method  procedures.  EPA  also  has 
completed  a  study  to  validate  Method 
245.7  in  multiple  laboratories  and  is 
planning  to  continue  efforts  towards 
approval  of  this  additional  test 
procedure. 

EPA  reviewed  all  the  additional 
recommendations  and  comments  and 
has  provided  responses  to  each  in  the 
Comment  Response  Document. 

VI.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action  "  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  'significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
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or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  U.S.  Small  Business 
Administration  definitions  at  13  CFR 
121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independenUy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  rule  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  rule  promulgates  a  revised 
version  of  an  already  approved  EPA 
Method  to  improve  and  clarify  method 
procedures.  Today's  rule  also 
promulgates  an  amendment  to  Table  II 
at  40  CFR  136.3(e)  to  provide 
consistency  with  previously  approved 
requirements  in  EPA  Method  1631  and 
with  method  revisions  promulgated 
today  for  collection,  preservation,  and 
storage  of  samples  for  determination  of 
mercury  using  Method  1631. 

Overall,  the  costs  of  these  revisions 
are  minimal.  While  some  of  the 
revisions  may  increase  cost  [e.g.,  quality 
control  requirements),  other  revisions 
will  offset  any  increases  and  provide 
flexibility  to  lower  the  overall  analytical 
costs  (e.g.,  use  of  new,  less  expensive 
equipment).  Many  of  the  laboratories 
that  analyze  for  mercury  are  already 
implementing  the  additional 
requirements,  further  minimizing  any 
potential  cost  increases.  EPA  estimates 
that  any  costs  associated  with  the 
additional  requirements  will  be 
alleviated  or  eliminated  by  the 
additional  flexibility.  Therefore,  EPA 
believes  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Tribal, 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 


with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  Tribal, 
and  local  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  the 
notification  of  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposeds  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandate  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  Tribal,  and  local  governments  or 
the  private  sector  in  any  one  yejir.  This 
rule  imposes  no  enforceable  duty  on  any 
State,  local  or  Tribal  governments  or  the 
private  sector.  This  rule  promulgates 
revisions  to  a  previously  approved 
method  for  measuring  mercury  in 
wastewater.  This  rule  also  revises  Table 
U  at  40  CFR  136.3(e)  to  clarify 
requirements  for  sample  collection, 
preservation,  and  storage,  and  to  make 
these  requirements  consistent  with 
previously  approved  requirements  in 
EPA  Method  1631  and  with  today's 
promulgated  method  revisions.  Thus, 
today's  rule  is  not  subject  to  sections 
202  and  205  of  the  UMRA.  For  the  same 
reasons,  EPA  has  also  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Thus,  today's  rule  also  is  not  subject  to 
the  requirements  of  section  203  of  the 
UMRA. 


D.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  It  does  not 
impose  any  information  collection, 
reporting  or  record  keeping 
requirements.  This  action  revises  a 
currently  approved  test  method  for  use 
in  water  monitoring  programs  but  does 
not  add  additional  burden  nor 
specifically  require  the  use  of  the  test 
method.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previoulsy  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9  and  48  CFR  Chapter  15. 

E.  National  Technnlogy  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule. 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub.  L.  104- 
113.  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g.. 
material  specifications,  test  methods, 
sampling  procedures,  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standard  bodies 
(VCSBs).  The  NTT.\A  directs  EPA  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget  (OMB), 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  involves  technical 
standards.  Therefore,  the  Agency 
conducted  a  search  to  identify 
potentially  applicable  voluntary 
consensus  standards.  However.  EPA 
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identified  no  such  .standards  for  the 
measurement  of  mercury  at  water 
quality  criteria  levels,  and  none  vvert; 
brought  to  our  attention  in  comments. 
Therefore.  EPA  has  decided  to 
promulgate  EPA  Method  1631.  Revision 
E:  Mercur\'  in  Water  by  Oxidation. 
Purge  and  Trap,  and  (lolii  Vapor  ,^tomic 
Fluorescence  Spectrometry 

F.  Executive  Order  1J045:  Protet  tian  ot 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

E.xecutive  Order  13045  (62  FR  U»HH5, 
April  23.  1997)  applies  to  any  rule  that: 
(1)  is  determined  to  he  "eronomicallv 
significant"  as  defined  under  Executive 
Order  12Hti6.  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  belie\e  mav  have  <i 
disproportionate  effect  on  children   It 
the  regulatory  action  meets  both  c  riteria. 
the  Agency  must  evaluate  the 
environmental  health  r)r  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  .Agency  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  neither  "economically 
significant"  as  defined  in  Executive 
Order  12H6t).  nor  does  it  concern  an 
envircmmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  ma\  h<i\  e  ,i 
disproportionate  effect  on  children 

(7',  Exei  Litive  Order  1  il  1J  Fedfvnh^in 

Executive  Order  13132.  entitled 
•Federalism"  (B4  FR  43255.  .August  lU, 
1999).  requires  EP.-\  to  develop  an 
accountable  process  tri  ensure 
'meaningful  and  timely  input  In  State 
and  local  officials  in  the  developinent  nt 
regulatory  policies  that  have  feder.ilisin 
implications  "   'Policies  that  have 
federalism  implicatums"  is  defined  ui 
the  Exe(  utive  (Jrder  to  include 
regulations  that  have  "substantial  iiire(  t 
effects  on  the  .States,  on  the  rel,itioii-.hip 
between  the  national  government  aiui 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 
This  final  rule  does  not  have 
federalism  implic;ations.  It  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relaticmship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132   Today's  rule 
promulgates  EP.A  Method  1631, 
Revision  E  to  replace  an  alreatlv 
approved  version  of  the  method  for 
measuring  mercury  at  low  levels  for 
compliance  monitoring  under  the  (ilean 
Water  Act  and  provide  additional 


flexibility  for  use  of  currently  available 
technologies.  The  costs  of  this  rule  for 
,St<ite  and  local  governments  are 
minimal  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule. 

//  Executive  Order  13173:  Consultation 
and  Coordination  With  Indian  Tribal 
Covernnients 

Executive  Order  13175.  titled 
"Consultation  and  Coordination  With 
Indian  Tribal  Ciovernments"  (65  FR 
67249.  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications.   "Policies  that  have  Tribal 
implications'  is  rlefined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  tht-  Indian  Tribes  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  final  rule  does  not  have  Tribal 
implications.  It  will  not  have  substantial 
direct  effects  (m  Tribal  governments,  on 
the  relationship  between  the  Federal 
goyernnient  and  Indian  Tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes,  as 
speiified  in  Executive  Order  13175. 
Today's  rule  promulgates  EPA  Method 
1631.  Rev  ision  E  to  replace  an  already 
af)proyed  version  of  the  method  for 
measuring  m(!rcury  at  low  levels  for 
compliani  e  monitoring  under  the  (]lean 
Water  :\c\.  and  provide  additional 
nexibilitv  tor  use  of  currently  available 
te(  hnologies.  The  costs  of  this  rule  for 
Tribal  governments  are  minimal.  Thus. 
l-Aei  utive  Order  13175  does  not  apply 
to  this  ruli- 

/   (.'o/igrrssio/iui  Review  Act 

The  Congressional  Review  Act.  5 
I  .S.(".  HOI  et  scij  .  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
(Congress  anil  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  r.S  House  of  Representatives,  and 
the  Comptroller  Ceneral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
(  annot  take  effect  until  60  days  after  it 
IS  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 


defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  on  November  29.  2002. 

/  Executive  Order  13211:  Energy  Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

K.  Plain  Language  Directive 

Executive  Order  12866  directs  each 
agency  to  write  its  rules  in  plain 
language.  Readable  regulations  help  the 
public  find  requirements  quickly  and 
understand  them  easily.  Plain  language 
increases  compliance,  strengthens 
enforcement,  and  decreases  mistakes, 
frustration,  phone  calls,  appeals,  and 
distrust  of  goverjiment.  EPA  made  every 
effort  to  write  this  preamble  to  the  final 
rule  in  as  clear,  concise,  and 
unambiguous  manner  as  possible. 
Specifically,  EPA  used  active  voice  and 
avoided  the  use  of  technical  terms 
except  when  necessary.  EPA  solicited 
but  received  no  comments  on  the  Plain 
Language  aspects  of  this  rule. 

List  of  Subjects  in  40  CFR  Part  136 

Environmental  protection. 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

IXil.'d;  SfplemtxT  30.  2002. 
Christine  Todd  Whitman, 

Ailininif'tnilor. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  136— GUIDELINES 
ESTABLISHING  TEST  PROCEDURES 
FOR  THE  ANALYSIS  OF  POLLUTANTS 

1.  The  authority  citation  for  Part  136 
continues  to  read  as  follows: 

Authority:  Sw  s.  301.  304(h).  307.  and 
.')Ol(a).  Pub.  L.  '),5-217.  ')!  Stat.  15f3fi.  rt  seq. 
(33  C.S.C.  \2?t\.et  seq]  (Thf  Kcderal  Water 
t'<jllulii)n  Control  Act  Amendments  of  1972 
as  ameniled  by  the  (^lean  Water  Ac\  of  1977). 

2.  Section  136.3  is  amended: 

a.  By  revising  Item  35  in  Table  IB  of 
paragraph  (a). 

b.  By  revising  Footnote  43  to  Table  IB 
of  paragraph  (a). 

c.  By  revising  paragraph  (b)(41). 

d.  By  revising  entries  18  and  35  under 
the  heading  "Metals"  in  Table  II  of 
paragraph  (e). 

§  1 36,3    Identification  of  test  procedures. 
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Table  1B.— List  of  Approved  Inorganic  Test  Procedures 


Parameter,  units  and  mettiod 


Reference  (method  numt)er  or  page) 


EPA' 


Standard  methods 
[edition(s)] 


ASTM 


USGS- 


Other 


35.  Mercury— Total,"  mg/L: 
Cold  vapor,  manual  or 

Automated 

Oxidation,  purge  and 
trap,  and  cold  vapor 
atomic  fluorescence 
spectrometry  (ng/L). 


245.1  ... 

245.2. 

1631E"' 


3112  B  [18th,  19th]        D3223-91  1-3462-85  977  22 


1  "Methods  for  Chemical  Analysis  of  Water  and  Wastes,"  Environmental  Protection  Agency,  Environmental  Monitonng  Systems  Laboratory-Cin- 
cinnati (EMSL-CI).  EPA-600/4-79-020,  Revised  March  1983  and  1979  where  applicable.  ,.  ,,or,       ^        .    ..u    ,.  T     K 

^Fishman  M  J  et  al  "Methods  for  Analysis  of  Inorganic  Substances  in  Water  and  Fluvial  Sediments,  U.S.  Deparlment  of  the  Intenor.  Tech- 
niques of  Water-flesource  Investigations  of  the  U.S.  Geological  Survey,  Denver,  CO,  Revised  1989,  unless  othenwise  stated 

'"Official  Methods  of  Analysis  of  the  Association  of  Official  Analytical  Chemists,"  methods  manual,  15th  ed  (1990). 

■•For  the  determination  of  total  metals  the  sample  is  not  filtered  before  processing.  A  digestion  procedure  is  required  to  solubilize  suspended 
material  and  to  destroy  possible  organic-metal  complexes.  Two  digestion  procedures  are  given  in  "Methods  for  Chemical  Analysis  of  Water  and 
Wastes  1979  and  1983"  One  (Section  4.1.3),  is  a  vigorous  digestion  using  nitric  acid.  A  less  vigorous  digestion  using  nitnc  and  hydrochlonc 
acids  (Section  4  1  4)  is  preferred;  however,  the  analyst  should  be  cautioned  that  this  mild  digestion  may  not  suffice  for  all  samples  types  Pariicu 
larly  if  a  colorimetric  procedure  is  to  be  employed,  it  is  necessary  to  ensure  that  all  organo-metalhc  bonds  be  broken  so  that  the  metal  is  in  a  re- 
active state  In  those  situations,  the  vigorous  digestion  is  to  be  preferred- making  certain  that  at  no  time  does  the  sample  go  to  dryness  Samples 
containinq  large  amounts  of  organk:  materials  may  also  benefit  by  this  vigorous  digestion,  however,  vigorous  digestion  with  concentrated  nitnc 
acid  will  convert  antimony  and  tin  to  insoluble  oxides  and  render  them  unavailable  for  analysis.  Use  of  ICP/AES  as  well  as  determinations  tor 
certain  elements  such  as  antimony,  arsenic,  the  noble  metals,  mercury,  selenium,  silver,  tin,  and  titaniun-.  require  a  modified  sample  digestion 
orocedure  and  in  all  cases  the  method  write-up  should  be  consulted  for  specific  instructions  and/or  cautions.  ^  „       . 

NOTE  TO  TABLE  1B  NOTE  4:  If  the  digestion  procedure  for  direct  aspiration  AA  included  in  one  of  the  other  approved  references  is  dittereni 
than  the  above,  the  EPA  procedure  must  be  used.  

Dissolved  metals  are  defined  as  those  constituents  which  will  pass  through  a  0.45  micron  membrane  filter.  Following  filtration  of  the  sample. 
the  referenced  procedure  for  total  metals  must  be  followed.  Sample  digestion  of  the  filtrate  for  dissolved  metals  (or  digestion  of  the  original  sam- 
ple solution  for  total  metals)  may  be  omitted  for  AA  (direct  aspiration  or  graphite  furnace)  and  ICP  analyses,  provided  the  sample  solution  to  be 
analyzed  meets  the  followirig  criteria: 

a.  has  a  low  COD  (<20) 

b.  is  visibly  transparent  with  a  turbidity  measurement  of  1  NTU  or  less 

c.  is  colorless  with  no  perceptit)le  odor,  and 

d.  is  of  one  liquid  phase  and  free  of  particulate  or  suspended  matter  following  acidification. 

***** 

'■■  Precision  and  recovery  statements  for  the  atomic  absorption  direct  aspiration  and  graphite  furnace  methods,  and  for  the  spectrophotornetnc 
SDDC  method  for  arsenic  are  provided  in  Appendix  D  of  this  part  titled,  "Precision  and  Recovery  Statements  for  Methods  for  Measuring  Metals 

«        *        «        •         * 

•"USEPA  2002  Method  1631  Revision  E,  "Mercury  in  Water  by  Oxidation,  Purge  and  Trap,  and  Cold  Vapor  Atomic  Fluorescence  Spectrom- 
etry." September  2002.  Office  of  Water,  U.S.  Environmental  Protection  Agency  (EPA-;82J-R-02-<)1^9)^Th^e  appji^tj  de- 


scribed in  EPA's  draft  Method  1669:  Sampling  Ambient  Water  for  Trace  Metals  at  EPA  Water  Quality  Cntena  Levels 
recommended  to  preclude  contamination  at  low-level,  trace  metal  determinations. 


:EPA-821-R-96-011)  are 


(b)*  *  * 

(41)  USEPA.  2002.  Method  1631, 
Revision  E,  "Mercury  in  Water  by 
Oxidation,  Purge  and  Trap,  and  Cold 
Vapor  Atomic  Fluorescence 


Spectrometry."  September  2002.  Office 
of  Water,  U.S.  Environmental  Protection 
Agency  (EPA-821-R-02-019).  Available 
from:  National  Technical  Information 
Service.  5285  Port  Royal  Road, 


Springfield,  Virginia  22161.  Publication 
No.  PB2002-108220.  Cost;  S25.50 
(subject  to  change). 


(e) 


TABLE  II.— REQUIRED  CONTAINERS,  PRESERVATION  TECHNIQUES,  AND  HOLDING  TIMES 


Parameter  No./name 


Container ' 


Preservation  ^  3 


Maximum  holding  time" 


do 6  months. 


Metals 

18.  Chromium  Vr  P,  G  Cool,  4'^C  24  hours. 

35.  Mercury^' P,  G  HNO,  to  pH<2  28  days. 

3,  5-8,  12,13,  19,  20,  22,  26,  29,  30,     P,  G  

32-34,  36,  37,  45,  47,  51,  52,  58- 

60,  62,  63,  70-72,  74,  75.  Metals 

except    boron,    chromium    VI    and 

mercury^. 


65888  Federal  Register/ Vol.  67.  No.  209 /Tuesday,  October  29,  2002 /Rules  and  Regulations 


Table  II.— Required  Containers,  Preservation  Techniques,  and  Holding  Times— Continued 


Parameter  No/name 


Container ' 


Preservation  ^  3 


Maximum  holding  time' 


'  Polyettiylene  (P)  or  glass  (G)  For  microbiology  plastic  sample  containers  must  be  made  of  stenlizable  materials  (polypropylene  or  other 
autoclavable  plastic)  except  lor  samples  collected  for  trace-level  mercury  (see  footnote  17) 

"  Sample  preservation  should  be  performed  immediately  upon  sample  collection  For  composite  chemical  samples  each  aliquot  should  be  pre- 
served at  the  time  of  collection  When  use  of  an  automated  sampler  makes  it  impossible  to  preserve  each  aliquot,  then  chemical  samples  may 
be  preserved  by  maintaining  at  4  C  until  compositing  and  sample  splitting  is  completed,  except  for  samples  collected  for  trace-level  mercury  (see 

footnote  I7i  1.   ..    r>  .  -r 

J  When  any  sample  is  to  be  shipped  by  common  carrier  or  sent  through  the  United  States  Mails,  it  must  comply  with  the  Department  of  Trans- 
portation Hazardous  Materials  Regulations  (49  CFR  part  172)  The  person  oflenng  such  matenal  for  transportation  is  responsible  for  ensunng 
such  compliance  For  the  preservation  requirements  of  Table  II,  the  Office  of  Hazardous  Matenals,  Materials  Transportation  Bureau.  Department 
of  Transportation  has  determined  that  the  Hazardous  Materials  Regulations  do  not  apply  to  the  following  matenals:  Hydrochlonc  acid  (HCI)  in 
water  solutions  at  concentrations  of  0  OA'^o  by  weight  or  less  (pH  about  1  96  or  greater):  Nitric  acid  (HNO<)  in  water  solutions  at  concentrations  of 
0  15%  by  weight  or  less  (pH  about  1  62  or  greater!  Sulfuric  acid  (H-SOj)  m  water  solutions  at  concentrations  of  0,35°o  by  weight  or  less  (pH 
about  1  15  or  greater)  and  Sodium  hydroxide  (NaOH)  in  water  solutions  at  concentrations  of  0  080°o  by  weight  or  less  (pH  about  12.30  or  less) 

■■  Samples  should  be  analyzed  as  soon  as  possible  after  collection  The  times  listed  are  the  maximum  times  that  samples  may  be  held  before 
analysis  and  still  be  considered  valid  (See  footnote  17  for  samples  collected  for  trace  level  mercury)  Samples  may  be  held  for  longer  periods 
only  if  the  permittee  or  momtonng  laboratory  has  data  on  file  to  show  that  tor  the  specific  types  of  samples  under  study,  the  analytes  are  stable 
for  the  longer  time  and  has  received  a  variance  from  the  Regional  Administrator  under  §  136  3(e)  Some  samples  may  not  be  stable  for  the  max- 
imum time  penod  given  m  the  table  A  permittee,  or  momtonng  laboratory,  is  obligated  to  hold  the  sample  for  a  shorter  time  if  knowledge  exists 
to  show  that  this  is  necessary  to  maintain  sample  stability  See  §136  3(e)  for  details.  The  term  "analyze  immediately"  usually  means  within  15 
minutes  or  less  of  sample  collection 

■  Samples  should  be  filtered  immediately  on  site  before  adding  preservative  for  dissolved  metals,  except  for  samples  collected  for  trace-level 
mercury  (see  footnote  17) 

"Samples  collected  for  the  detemiination  of  trace  level  mercury  (100  ng/L)  using  EPA  Method  1631  must  be  collected  in  tightly-capped 
fluoropolymer  or  glass  bottles  and  presen/ed  with  BrCI  or  HCI  solution  within  48  hours  of  sample  collection  The  time  to  presen/ation  may  be  ex- 
tended to  28  days  if  a  sample  is  oxidized  m  the  sample  bottle  Samples  collected  for  dissolved  trace  level  mercury  should  be  filtered  in  the  lab- 
oratory However  if  circumstances  prevent  overnight  shipment  samples  should  be  filtered  in  a  designated  clean  area  in  the  field  in  accordance 
with  procedures  given  m  Method  1669  Samples  that  have  been  collected  for  detennination  of  total  or  dissolved  trace  level  mercury  must  be  ana- 
lyzed within  90  days  of  sample  collection 
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BILUNG  CODE  5560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[FRL-7398-4] 
RIN  2040-AD81 

Unregulated  Contaminant  Monitoring 
Regulation:  Approval  of  Analytical 
Method  for  Aeromonas;  National 
Primary  and  Secondary  Drinking  Water 
Regulations:  Approval  of  Analytical 
Methods  for  Chemical  and 
Microbiological  Contaminants 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  Today's  rule  approves  the 
analytical  method  and  an  associated 
Minimum  Reporting  Level  (MRLl  to 
support  the  Unregulated  Contdminant 
Monitoring  Regulation's  (UCMR)  L      J 
Aeromonas  monitoring.  This  List  2 
monitoring  will  be  conducted  at  120 
large  and  180  small  Public  Water 
Systems  (PWS)  from  [anuary  1.  2003 
through  December  ,11.  2003, 

Today's  rule  also  approves  EPA 
Method  515.4  to  support  previously 
required  National  Primary  Drinking 
Water  Regulation  (NPDVVR)  compliance 


monitoring  for  2.4-D  (as  acid,  salts  and 
esters),  2.4.5-TP  (Silvex).  dinoseb. 
pentachlorophenol.  picloram  and 
daldpon.  In  addition,  EPA  Method  531.2 
is  approved  to  support  previously 
required  NPDWR  monitoring  for 
carbofiiran  and  oxamyl. 

Minor  changes  have  been  made  in  the 
format  of  the  table  of  methods  required 
to  be  used  for  organic  chemical  NPDWR 
compliance  monitoring  to  improve 
claritv  and  to  conform  to  the  format  of 
other  methods  tables.  In  addition,  the 
Presence- Absence  (P-A)  Coliform  Test 
listed  in  the  total  coliform  methods 
table  was  inadvertently  identified  as 
Method  9221.  This  has  been  corrected  to 
9221  D.  Also,  detection  limits  for 
'C'yanide  "  were  added  in  the  "Detection 
Limits  for  Inorganic  Contaminants  " 
table  for  the  two  cyanide  methods,  and 
minor  editorial  corrections  were  made. 

EPA  is  approving  seven  of  the  eight 
additicmal  industry-developed 
analytical  methods  that  were  proposed 
to  support  previously  required  NPDWR 
compliance  monitoring.  These  seven 
methods  include:  A  method  for  the 
determination  of  atrazine.  two  methods 
for  the  determination  of  cyanide,  two 
methods  for  the  determination  of  total 
col i forms  and  E  coli.  a  method  for  the 
determination  of  heterotrophic  bacteria, 
and  a  method  for  the  determination  of 
turbidity.  With  respect  to  the  eighth 
industry-developed  method  proposed 
on  March  7,  2002.  EPA  is  deferring  a 


decision  on  its  approval  until  additional 
clarifying  information  from  the  vendor 
is  evaluated. 

Finally.  EPA  is  updating  the 
information  concerning  the  inspection 
of  materials  in  the  Water  Docket  to 
reflect  its  new  address. 

DATES:  This  regulation  is  effective 
November  29.  2002.  The  incorporation 
by  reference  of  the  methods  listed  in  the 
rule  is  approved  by  the  Director  of  the 
Federal  Register  as  of  November  29. 
2002.  For  purposes  of  judicial  review, 
this  final  rule  is  promulgated  as  of  1 
p.m.  Eastern  Time  on  November  12. 
2002,  as  provided  in  40  CFR  23.7. 

ADDRESSES:  The  official  public  docket 
for  this  rule  is  located  at  EPA  West 
Building,  Room  B102,  1301  Constitution 
Avenue,  NW.,  Washington  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the  actions 
included  in  this  final  rule  contact  David 
].  Munch,  EPA,  26  West  Martin  Luther 
King  Dr.  (MLK  140),  Cincinnati.  Ohio 
45268,  (513)  569-7843  or  e-mail  at 
munch.dave@EPA.gov.  (General 
information  may  also  be  obtained  from 
the  EPA  Safe  Drinking  Water  Hotline. 
Callers  within  the  United  States  may 
reach  the  Hotline  at  (800)  426-4791. 
The  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9  a.m.  to  5:30  p.m.  Eastern  Time. 

SUPPLEMENTARY  INFORMATION: 
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A.  Potentially  Regulated  Entities 

The  only  regulated  entities  affected  by 
today's  rule  are  the  300  public  water 
systems  selected  for  Aeromonas 
monitoring.  Use  of  the  remaining 
methods  approved  in  this  action  is 
voluntary.  If,  however,  one  of  these 
methods  is  selected  to  support 
compliance  monitoring,  then 
compliance  with  the  procedures 


specified  in  the  method  is  required.  A 
nationally  representative  sample  of  120 
large  community  and  non-transient  non- 
community  water  systems  ser\'ing  more 
than  10.000  persons  is  required  to 
monitor  for  Aeromonas  under  the 
current  UCMR.  In  addition,  a  nationally 
representative  sample  of  180  small 
community  and  non-transient  non- 
community  systems  serving  10.000  or 
fewer  persons  is  also  required  to 


monitor  for  Aeromonas.  States. 
Territories,  and  Tribes  with  primacy  to 
administer  the  regulatory  program  for 
public  water  systems  under  the  Safe 
Drinking  Water  Act.  sometimes  conduct 
analyses  to  measure  for  contaminants  in 
water  samples  and  are  thus  affected  by 
this  action.  Categories  and  entities 
potentially  regulated  by  this  action 
include  the  following: 


Category 


Examples  of  potentially  regulated  entities 


NAICS- 


State,  Local,  &  Tribal  Govemments  I  States,  local  and  tnbal  governments  that  analyze  water  samples  on  behalf  of  public 

water  systems  required  to  conduct  such  analysis:  States,  local  and  tnbal  govern- 
ments that  themselves  operate  community  and  non-transient  non-community  water 
systems  required  to  monitor. 

Industry  Private  operators  of  community  and  non-transient  non-community  water  systems  re- 

j      quired  to  monitor. 

Municipalities  I  Municipal  operators  of  community  and  non-transient  non-community  water  systems  re- 
quired to  monitor  


924110 


221310 


924110 


'North  American  Industry  Classification  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  of  that  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  is  potentially  regulated  by 
this  action  concerning  the  monitoring 
for  Aeromonas,  you  should  carefully 
examine  the  applicability  criteria  in 
§§141.35  and  141.40  of  the  Code  of 
Federal  Regulations  (CFR).  A  listing  of 
both  the  large  and  small  systems 
selected  to  perform  Aeromonas 
monitoring  is  available  at  http:// 
www.epa.gov/safewater/standard/ucmr/ 
systems.html.  To  determine  whether 
your  facility  is  potentially  regulated  by 
this  action  concerning  the  use  of  EPA 
Methods  515.4  or  531.2  or  the 
additional  industry-developed  methods 
being  approved,  you  should  carefully 
examine  the  applicability  criteria,  in 
§§  141.21,  141.23,  141.24  and  141.74  of 
the  CFR.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  Availability  of  Related  Information 

1.  EPA  has  established  an  official 
public  docket  for  this  action  under 
Docket  ID  No.  W-01-13.  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 


or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Water  Docket.  EPA.  1301  Constitution 
Avenue.  NW..  EPA  West.  Room  B-102. 
Washington,  DC.  This  Docket  Facility  is 
open  from  8:30  a.m.  to  4:30  p.m.  Eastern 
Time,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
telephone  number  is  (202)  566-2426. 

2.  You  may  access  this  Federal 
Register  document  electronically 
through  the  EPA  Internet  under  the 
"Federal  Register"  listings  at  http:// 
www.epa.gov/fedrgstr/.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  EPA  Dockets  at  http:// 
www.epa.gov/edocket/  \o  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  or  access  those  documents  in 
the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "Quick  Search,"  then  key  in  the 
appropriate  docket  identification 
number.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  B.l. 

C.  Abbreviations  and  Acronyms  Used 
in  the  Preamble  and  Final  Rule 

2,4-D — 2,4-dichlorophenoxyacetic  acid 
2,4,5-TP — 2,4,5  trichlorophenoxyacetic 

acid 
ADA — ampicilin-dextrin 
APHA— American  Public  Health 

Association 
ASTM— American  Society  for  Testing 

and  Materials 


CAS — Chemical  Abstract  Service 
CFR— Code  of  Federal  Regulations 
CFU/mL — colony  forming  units  per 

milliliter 
EPA — United  States  Envininni(Mit.il 

Protection  Agency 
et.  al. — and  others 
et.  seq. — and  the  following 
GLl  method — Great  Lakes  Instruments 

method 
HCL — hydrochloric  acid 
HRGC— high  resolution  gas 

chromatography 
HRMS — high  resolution  mass 

spectrometer 
ICR — information  collection  request 
LD — point  of  lowest  disinfectant 

residual 
MCL — maximum  contaminant  level 
MD — midpoint  in  the  distribution 

system 
MDL — method  detection  limit 
MI — 4-methylumbelliferyl-beta-D- 

galactopyranoside-indoxyl-beta-D- 

glucuronide 
mg/L — milligram  per  liter 
MR — point  of  maximum  retention 
MRL — minimum  reporting  level 
NAICS— North  American  Industry 

Classification  System 
NERL — National  Environmental 

Research  Laboratory 
NPDWR— Natior     Primary  Drinking 

Water  Regula*     .i 
NTIS— Nationa    i  echnicai  Information 

Service 
NTT AA— National  Technology  Transfer 

and  Advancement  Act 
0MB — Office  of  Management  and 

Budget 
P-A — ^Presence-Absence 
PCBs — polychlorinated  biphenyls 
pH — negative  logarithm  olthe  effective 

hydrogen-ion  f  jncentration 
pKa — negative  ligarithm  of  the  acidity 

constant 
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PT — proficiency  tcstiot; 
PWS — public  water  sv-^tfrii 
RFA— Re^uldtorv  Flexibility  .\ct 
SBA — Small  Bu.sinoss  Administration 
SBREFA— Small  Business  Regulatory 

Enforcement  Fairness  Act 
SDVVA— Safe  Drinking  Water  Act 
LICMR— I'nregulated  Contaminant 

Monitoring  Regulation 
L'MRA — Unfunded  Mandates  Reform 

Act  (if  1995 
UV — ultraviolet 

Table  ofConlefits: 

I.  Statutory  Authority  and  Background 

II.  Explanation  of  Today's  Action 

lil.  Summarv  ot  Comments  Resulting  in 
Changes  in  the  Proposed  Action 

IV.  Laboratory  Approval  and  Certification  for 

Afmmonas  Monitoring 

V.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  128ti6 — Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Ac:t 

C.  Regulatory  Flexibility  Ac:i 

U.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132— Federalism 

F.  Executive  Order  13175 — Consultation 
and  Cloordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  1304.S — Protection  of 
Children  From  Environmental  Health 
Risks  i  Safety  Risks 

H.  Executive  Order  13211— A(  lions  that 
Signifii.antly  Affec:t  Energy  Supply, 
Distribution,  or  I'sk 

I.  National  Technology  Transfer  and 
Advancement  Act 

|.  Executive  Order  12898— Federal  Actions 
to  Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations 

K.  Congressional  Review  Art 

L.  Administrative  Procedures  Act 

M.  Plain  Language  Directive 

I.  Statutory  Authority  and  Background 

The  Safe  [Jrinkin>j  Water  Art  (SDWA! 
section  1445(a)(2l.  as  amended  in  lM9t). 
requires  EPA  to  establisfi  criteria  for  a 
program  to  monitor  unregulated 
t  ontaminants  and  tu  publish  a  list  of 
contaminants  to  be  monitored   To  meet 
these  requirements.  EPA  published  the 
Revisions  to  the  Unregulated 
Contaminant  Monitoring  Regulation 
(UCMR!  for  Public  Water  Systems  (in  M 
FR  .50.555.  September  17.  1999)  which 
substantially  revised  the  previous 
I'nregulated  (iontaminant  Monitoring 
Program,  codified  at  40  C:FR  14  1  40  The 
September  1999  LCMR  requires 
monitoring  for  three  lists  of 
ccmtaminants.  EPA  subsequentiv 
published  supplements  to  the 
.September  1999  rule  which  iniduded 
approved  analytical  methods  for 
ccmducting  analyses  of  List  1  and 
selected  List  2  contaminants  (65  FR 
11372.  March  2.  2000  and  b6  FR  2273, 
January  11.  2001)  and  technical 
corrections  and  other  supplemental 


intormation  (HB  FR  27215.  May  16.  2001 
and  6b  FR  46221.  September  4.  2001). 
The  January  1 1.  2001  rule  specified  the 
requirements  for  At^romonas  monitoring 
in  the  UCMR;  however,  an  analytical 
method  for  the  analysis  of  AtTomoncis 
was  not  appr()\ed  as  part  of  that  final 
rule.  Today's  rule  amends  the  LiCMR  to 
specify  a  method  and  an  assof:iated 
Miiunuun  Ri^porting  Level  (MRL)  for 
mointoring  AtToiitonds  on  List  2. 

The  SDVVA.  as  amended  in  1996. 
requires  EPA  to  promulgate  national 
primary  drinking  water  regulations 
(\PDWRs)  which  spncify  maximuin 
contaminant  levels  (MCLs)  or  treatment 
techniques  for  drinking  water 
contaminants  (SDWA  section  1412  (42 
U  S.C;.  30()g-l)h  NPDWRs  apply  to 
public  water  systems  pursuant  to  SDVVA 
section  1401  (42  IJ.S.C.  300f).  According 
to  SDVVA  .secti(m  1401(1  )(D).  NPDWRs 
include  "criteria  and  [)roc;edures  to 
assure  a  siipph  of  drinking  water  which 
dependably  ( omplies  with  such 
mtiximum  contaminant  levels,  including 
acceptable  methods  for  quality  control 
and  testing  j)rocedures   "  In  addition. 
SDWA  .section  1445(a)  authorizes  the 
Adininistrator  to  establish  regulations 
for  nuinitoring  to  assist  in  determining 
whether  persons  are  acting  in 
compliance  with  tht;  requirements  of  the 
SDVVA.  EPA's  promulgation  of 
analytical  methods  is  authorized  under 
these  sections  of  the  SDW.A.  as  well  as 
the  general  rulemaking  authority  in 
SDWA  section  1450(a).  (42  U.S.C.  300)- 
9(a)). 

II.  Explanation  of  Today's  Action 

Prior  actions  (66  FR  22  73.  [anuarv  1 1. 
2001;  and  66  FR  4fi221.  September  4. 
2001).  specify  the  methods  to  be  used 
for  analysis  of  List  2  chemic  als.  In 
todays  action.  EP.A  is  approving  the  use 
of  EPA  Method  1605  for  the  analysis  of 
Af^mmnnns  as  specified  in  List  2  of 
Table  1  with  an  MRL  (jf  0.2  Colony 
Forming  Units  (CFll)/100  mL. 

Today's  action  also  approves  EPA 
Method  515.4  for  the  determination  of 
2.4-D  (as  acid,  salts  and  esters).  2.4.5-TP 
(Silvex).  din(jseb.  pentachlorophenol. 
picloram  and  dalapon;  EP.A  Method 
531.2  for  the  determination  of 
carbofuran  and  oxamvl;  and  an 
.idditional  industry-developed  method 
for  the  determination  of  atrazine  in 
drinking  water  using  an  immunoassay- 
based  technology  and  coloriinetric 
determination,  in  acicordance  with 
*i  141.24(e).  to  support  monitoring 
required  under*?  141.24(h).  Today's  rule 
also  approves  six  additional  industry- 
developed  methods:  a  method  using  a 
micro-scale  hard  distillation  apparatus 
followed  by  colorimetric  determination 
of  total  cyanide  and  a  method  using  an 


ultra-violet  digester  system  for  the 
determination  of  total  and  available 
cyanide,  to  support  mtmitoring  required 
under  §141.23  (k)(l);  a  method  for  the 
determination  of  the  presence  or 
absence  of  total  coliforms  and  E.  coli  in 
drinking  waters  using  a  liquid  culture. 
and  a  membrane  filter  method  for  the 
determination  of  total  coliforms  and  E. 
coli  using  a  membrane  filter  enzyme- 
substrate  procedure,  for  monitoring 
required  under  *}  141.21;  and  a  method 
for  the  determination  of  heterotrophic 
bacteria,  and  a  laser  based 
nephelometric  method  for  the 
determinaticm  of  turbidity,  for 
monitoring  required  under  *?  141.74. 
With  respect  to  the  eighth  industry- 
developed  method  proposed  on  March 
7.  2002,  EPA  is  deferring  a  decision  on 
its  approval  until  additional  clarifv'ing 
information  from  the  vendor  is 
(naluated. 

In  addition,  the  Presence-Absence  (P- 
A)  Coliform  Tost  listed  in  the  total 
coliform  methods  table  was 
inadvertently  identified  as  Method 
9221.  As  proposed  on  March  7.  2002. 
this  has  been  corrected  to  9221  D.  Also, 
detec:tion  limits  for  "Cyanide"  were 
added  in  the  "Detection  Limits  for 
Inorganic:  Contaminants"  table  for  the 
two  cyanide  methods,  and  minor 
editorial  corrections  w-ere  made. 

The  actions  taken  in  this  final  rule 
were  proposed  in  the  Federal  Register 
published  on  March  7.  2002  (67  FR 
10532.  March  7.  2002).  Twenty-six  sets 
of  c:omments  were  received  concerning 
this  proposal.  Those  comments  which 
have  resulted  in  EPA  modifying  what 
was  proposed  on  March  7.  2002  are 
discussed  in  summary  form  below. 
More  detailed  responses  to  these 
comments,  and  to  all  other  comments, 
are  contained  in  "Public;  Comment  and 
Responses  for  the  Unregulated 
Contaminant  Monitoring  Regulation: 
.Approval  of  Analytical  Method  for 
Acromonus.  Naticmal  Primary  and 
Secondary  Drinking  Water  Regulations: 
Approval  of  Analytical  Methods  for 
(Uiemical  and  Microbiological 
('ontaminants'  which  is  available  in 
Dockt!t  ID  No.  W-01-13.  See  Section  B. 
.Availability  of  Related  Information  for 
information  on  contacting  the  official 
public:  docket. 

In  this  final  version  of  the  rule.  EPA 
has  decided  to  provide  the  full  titles  of 
the  methods  approved  in  this  action  in 
footnotes  17  and  18  to  the  table  at 
ti  141.21(k)(l).  the  footnote  in 
t?  141.24(e)(1).  and  footnotes  11  and  12 
to  the  table  at  tj  141.74(a)(1).  Each  of 
these  titles  were  included  in  the 
discussions  of  each  method  detailed  in 
the  proposal  to  this  regulation, 
published  in  the  Federal  Register  on 
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March  7,  2002  (67  FR  10532.  March  7. 
2002).  These  titles  were  also  on  the 
cover  of  each  method,  all  of  which  were 
available  in  the  Water  Docket  for  this 
regulation. 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary',  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  prior  notice  and  an 
opportunity  for  public  comment.  EPA  is 
publishing  several  rule  changes  related 
to  today's  final  determination.  First,  the 
address  for  the  Water  Docket  has  been 
updated  in  §  141.24(e)(1)  and  in  the  text 
accompanying  the  tables  at 
§§  141.21(f)(3),  141.23(k)(l),  141.40(a)(3) 
and  141.74(a)(1)  to  conform  to  the  Water 
Docket's  new  address.  Second,  the 
address  for  the  Water  Resource  Center 
has  been  corrected  in  footnote  6  to  the 
table  in  §  141.21(f)(3).  Finally,  the 
address  for  the  National  Technical 
Information  Service  was  added  in 
footnote  6  to  the  table  at  §  141.23(k)(l). 
EPA  has  determined  that  there  is  "good 
cause"  for  making  these  rule  changes 
final  without  prior  proposal  and 
opportunity  for  comment  because  these 
rule  changes  have  no  substantive  impact 
and  merely  correct  or  replace  outdated 
CFR  text.  'Thus,  notice  and  public 
procedure  are  unnecessary.  EPA  finds 
that  this  constitutes  "good  cause"  under 
5  U.S.C.  553(b)(B).  For  the  same  reasons. 
EPA  is  making  these  rule  changes 
effective  upon  publication.  5  U.S.C. 
553(d)(3). 

III.  Summary  of  Comments  Resulting  in 
Changes  in  the  Proposed  Action 

EPA  has  received  and  is  reviewing 
clarifying  information  concerning  the 
evaluation  of  the  Colitag®  Test.  Thus. 
EPA  is  not  taking  final  action  on  this 
method  at  this  time.  EPA  will  respond 
to  all  comments  regarding  this  method 
in  a  future  action. 

No  comments  were  received  that 
would  warrant  delaying  final  action 
concerning;  EPA  Method  515.4  for  the 
determination  of  2,4-D  (as  acid,  salts 
and  esters),  2,4,5-TP  (Silvex),  dinoseb. 
pentachlorophenol,  picloram  and 
dalapon:  EPA  Method  531.2  for  the 
determination  of  carbofuran  and 
oxamvl;  Syngenta  AG-625  for  the 
determination  of  atrazine;  QuikChem 
10-204-00-1-X  or  Kelada  01  for  the 
determination  of  cyanide;  Readycult  " 
Coliforms  100  Presence/ Absence  Test 
and  Membrane  Filter  Technique  using 
Chromocult"  Coliform  Agar  for  the 
determination  of  total  coliforms  and  E. 
coli;  SimPlate  for  the  determination  of 
heterotrophic  bacteria;  or  Hach 


FilterTrak  10133  for  the  determination 
of  turbidity.  Therefore,  these  methods 
are  approved  for  drinking  water 
compliance  monitoring  as  proposed. 

One  commenter  suggested  that  the 
entries  for  cyanide  in  both  of  the  tables 
located  in  §  141.23  were  confusing.  This 
commenter  sugge.sted  that  the  tables  be 
reordered,  so  that  the  analytical 
methods  would  be  listed  in  the  same 
order  in  both  tables.  This  commenter 
also  noted  that  the  footnotes  listing 
whether  the  method  was  for  the 
determination  of  free  or  total  cyanide 
were  in  error.  In  addition,  this 
commenter  noted  that  the  detection 
limit  listed  for  the  Kelada  01  method 
was  in  error. 

EPA  agrees  with  the  commenter.  The 
tables  in  §  141.23  have  been  reordered, 
putting  the  analytical  methods  listed  in 
the  same  order.  The  Agency  intends  to 
propose  changes  to  the  footnotes  listing 
whether  the  method  was  for  the 
determination  of  free  or  tcjtal  cyanide  in 
a  future  action.  The  detection  limit  for 
the  Kelada  01  method  has  been 
corrected. 

IV.  Laboratory  Approval  and 
Certification  for  Aeromonas  Monitoring 

As  a  result  of  today's  action, 
laboratories  wishing  to  analyze  samples 
for  Aeromonas  under  the  UCMR  must 
use  EPA  Method  1605.  EPA  has 
previously  specified,  in  §  141.40 
(a)(5)(ii)(G)(J)  (66  FR  2273.  January  11. 
2001).  that  Aeromonas  analyses  must  be 
performed  by  laboratories  certified 
under  §  141.28  for  compliance  analyses 
of  coliform  indicator  bacteria  using  an 
EPA  approved  membrane  filtration 
procedure.  Because  of  differences 
between  EPA  Method  1605  and  existing 
membrane  filtration  methods  for 
coliform  indicator  bacteria,  laboratories 
performing  EPA  Method  1605  must  also 
participate  in  proficiency  te.sting  (PT) 
studies  to  be  conducted  by  EPA. 
Laboratories  wishing  to  be  approved  to 
use  Method  1605  for  this  monitoring 
should  submit  a  "request  to  participate" 
letter  to  EPA  and  will  be  asked  to 
analyze  10  samples  for  Aevomonas 
using  Mc!thod  1605.  Within  10  days  of 
this  rule  being  signed  by  the  EPA 
Administrator.  EPA  will  notify  each 
large  public  water  system  selected  tu 
perform  Aeromonas  monitoring  of  the 
need  for  their  laboratory  to  submit  this 
"request  to  participate  "  letter.  EPA  has 
established  30  days  following  the 
publication  of  the  final  rule  as  the  latest 
date  by  which  it  will  be  able  to  accept 
the  "request  to  participate"  letter  due  to 
the  yen"  short  time  left  before  the 
beginning  of  the  monitoring  program 
(January  2003).  The  ""request  to 
participate"  letter  should  be  mailed  to; 


Technical  Support  Center  Aeromonas 
PT  Coordinator.  EPA.  26  West  Martin 
Luther  King  Drive.  Cincinnati.  Ohio 
45268.  Upon  cimipletion  oi  the 
Aeromonas  PT  Program.  EPA  will 
provide  each  succ;essful  laborator\  \\  ith 
an  approval  letter  identifying  the 
laboratory  by  name  and  the  approval 
date.  This  hotter,  and  a  copy  of  the 
laboratory's  cc!rtification  under  *?  141.28 
for  compliance  analysis  of  coliform 
indicator  bac:teria  using  an  EP/\ 
approved  membrane  filtration 
procedure,  may  then  be  presented  to 
any  Public  Water  Syst(>m  (PWS)  as 
evidence  of  laboratory  approval  for 
Aeromonas  analysis  supporting  the 
UCMR.  Laboratory  approval  is 
contingent  upon  the  laboratory  having 
and  maintaining  certification  to  perform 
drinking  water  c:omplianc.e  monitoring 
using  an  approved  coliform  membrane 
filtration  method.  EPA  will  ptjst  a  list  of 
the  laboratories  that  have  successfully 
completed  each  PT  study  at  http// 
www.epa.gov/safewater/standard/ucmr/ 
apnlabs.html. 

All  large  and  small  systems  selected 
for  the  Screening  Survey  will  be  notified 
by  their  State  Drinking  Water  .Authority 
or  EPA  at  least  90  days  before  the  dates 
established  for  collecting  and 
submitting  I'CMR  field  samples  to 
determine  the  presence  of  Arn^monas. 
The  PWSs  selec;ted  to  conduc  t 
Aeromonas  monitoring  are  listed  at 
http/ /www  epa.jiov/safewater/standard/ 
ucmr/ systems. html.  Large  svsltMns  must 
scmd  samples  to  approved  laboratories 
and  then  report  the  results  to  EPA  as 
specified  in  *?  141.35.  All  shipping  and 
analvtic:al  costs  incurred  by  monitoring 
requirements  for  small  systems  will  be 
paid  by  EPA;  howevc^r.  small  systems 
will  be  responsible  for  collecting  these 
samples. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866— Regulator).' 
Planning  and  Review 

Under  Exec:uti\e  Order  12806  (58  FR 
51735.  (Jctober  4.  1993).  the  Agenc:y 
must  determine  whether  a  regulatory 
ac:tion  is  "signific:ant"  and  thi;reion' 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  '"significant 
regulatory  actiim"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effec:1  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
cmvironment.  public  health  or  safetv .  or 
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State,  local,  or  Tribal  t;i)\prnnu'iits  or 
communities; 

(2)  OeatH  d  serious  iru onsiNteiu  \'  or 
otherwise  interfere  with  an  d(  tion  taken 
or  planned  by  another  agenc  \ ; 

(3)  Materially  alter  the  budgetarv 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof:  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order 

It  has  been  determined  that  this  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  E.xecutive 
Order  12866  and  is  therefore  not  sub|e(  t 
to  0MB  review. 

B  Paperwork  Reduitmn  Act 

The  Office  of  Management  and  tiiidget 
(OMB)  has  approved  the  information 
collection  requirements  in  this  rule 
under  the  provisions  of  the  Paperwork 
Reduction  Act.  44  l'  ,S  C   JiiOl  ef  sw/ 
and  has  assigned  OMB  control  luiiiiber 


2()4()-02()4   An  Information  Collection 
Ke()uest  (K;K)  document  has  been 
prepared  bv  KPA  (ICR  No.  1896.03)  and 
,1  in[)\  ma\  be  oht.iined  from  .Susan 
Aubv  by  mail  at  Ciollection  Strategies 
Division;  U.S.  Environmental  Protection 
Agencv  (2822);  1200  Pennsvlvania 
Avenue,  NW,  Washington,  DC  20460;  by 
e-mail  at:  <ji;/)V..s(j.san-d.epa.gov-,  or  bv 
calling  (202)  .566-1672.  The  information 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  to  be  collected 
(Hirsuant  to  todav's  final  rule  fulfills  the 
statutory  requirements  of  secticm 
1445(a)(2)  of  the  SDVVA,  as  amended  in 
1946  The  data  to  be  collected  will 
describe  the  source  water,  location,  and 
test  results  for  samples  taken  from 
PVVSs.  Reporting  is  mandatory,  *?  141.35. 
The  data  are  not  subjef:t  to 
(  onfidentialitv  protection.  The  cost 
estimates  described  below  for 
Aeromonas  monitoring  are  attributed  to 
laboratory  fees,  shipping  costs,  and 
some  minimal  labor  burden  for  reading 


of  requirements  and  for  collecting 
samples.  For  large  systems,  labor  burden 
estimates  also  consider  activities  related 
to  reporting  of  results  to  EPA's  UCMR 
database. 

Average  annual  non-labor  costs  for 
each  large  system  during  the  three-year 
ICR  period  of  2002-2004  are  estimated 
to  be  S197.  Each  large  and  small  system 
is  required  to  collect  Aeromonas 
samples  an  average  of  2  times  per  year 
for  the  2002-2004  period.  EPA  will 
incur  no  additional  labor  costs  for 
implementation  of  today's  final  rule. 
The  Agency's  annual  non-labor  costs  for 
the  ICR  period  are  estimated  to  be 
S50.310.  These  non-labor  costs  are 
solelv  attributed  to  the  cost  of  sample 
testing  and  sample  kit  shipping  for  the 
180  small  systems.  Annual  costs  and 
burdens  are  detailed  in  the  following 
tables.  A  detailed  discussion  of  these 
costs  was  presented  in  the  Federal 
Register  published  on  March  7,  2002  (67 
PR  10532.  March  7,  2002). 


Average  Annual  PWS  Burden  and  Cost  Summary 

12002-2004] 


Activity 


180  Small  PWSs  (serving  10.000  or  fewer) 
120  Large  PWSs  (greater  than  10  000) 

Total 


Annual 
burden 
hours 


253 
100 

353 


Cost 


Annual 
latx)r  cost 


Annual 
O&M  cost 


Annual 

capital 

cost 


Total 

annual 

cost 


Annual 

re- 
sponses 


S6.086 
2,403 

8  489 


$0 
23,640  i 


23,640 


SO 
0 


$6,086 
26,043 


360 
240 


32,129 


600 


Bottom  Line  Annual  Burden  and  Cost 

[2002-2004] 


Annual  numtJer  of  respondents       

300  =  180 

Small  PWSs  (serving  10,000  or  fewer) 

-  120 

Large  PWSs  (serving  greater  than  10,000). 

Total  annual  responses  

600  =  360 

Small  PWS  responses. 

-.  240 

Large  PWS  responses. 

Annual  numtser  of  responses  per  respondent      

2  =  600 

Total  annual  responses  from  atx)ve 

300 

Total  annual  respondents  from  atx)ve. 

Total  annual  respondent  hours      

353  =  253 
•.  100 

Small  PWS 

Large  PWS 

Hours  per  response         

0  59  =  353 

Total  annual  respondent  hours  from  atx)ve. 

'600 

Total  annual  responses  from  above 

Total  annual  O&M  and  capital  cost         

523,640  =  $0 

180  small  PWSs 

+  $23,640 

120  large  PWSs 

Total  annual  respondent  cost 

$32,129  -  $6,086 

180  small  PWSs 

*  $26,043 

120  large  PWSs 

Total  annual  hours  (resp  plus  Agency)  

353  =  353 

Total  annual  respondent  hours  tor  PWSs. 

1-0 

Total  annual  EPA  hours 

Total  annual  cost  (resp   plus  Agency)  

$62,440  = 

Total  annual  costs  nationally 

$32,130  + 

Total  annual  respondent  costs  for  PWSs 

$50,310 

Total  annual  EPA  costs 

Note  that  there  is  no  capital  cost  associated  with  this  Rule  Primacy  agencies  do  not  incur  any  costs  associated  with  this  Rule. 


Today's  rule  also  approves  EPA 
Methods  515.4  and  531.2  to  support 
monitoring  already  required  under 
Phase  II/V  monitoring  (§  141.24),  and 


approves  seven  additional  industry- 
developed  analytical  methods.  This  part 
of  todav's  final  rule  merely  allows  for 
the  use  of  additional  standardized 


methods,  offering  systems  and  their 
laboratories  further  operational 
flexibility.  Thus.  EPA  believes  that  there 
is  no  cost  or  burden  to  public  water 
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systems  associated  with  the  addition  of 
these  additional  methods.  In  addition, 
because  State  adoption  of  analytical 
methods  is  voluntary,  no  costs  are 
estimated  for  States  related  to  the 
additional  analytical  methods  that  are 
included  in  today's  final  rule. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  use  technology  and  systems 
for  the  purposes  of  collecting,  validating 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 


rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
orgcmizations,  and  small  governmental 
jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 
the  alternative  definition(s)  in  the 
Federal  Register  and  taking  comment.  5 
U.S.C.  601(3H5).  In  addition  to  the 
above,  to  establish  an  alternative  small 
business  definition,  agencies  must 
consult  with  the  Small  Business 
Administration's  (SBA)  Chief  Counsel 
for  Advocacy. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities.  EPA 
considered  small  entities  to  be  public 
water  systems  serving  10,000  persons  or 
fewer.  This  is  the  cut-off  level  specified 
by  Congress  in  the  1996  Amendments  to 
the  SDWA  for  small  system  flexibility 
provisions.  In  accordance  with  the  RFA 
requirements,  EPA  proposed  using  this 
alternative  definition  in  the  Federal 
Register,  (63  FR  7620.  February  13, 
1998)  requested  comment,  consulted 
with  SBA,  and  expressed  its  intention  to 
use  the  alternative  definition  for  all 
future  drinking  water  regulations  in  the 
Consumer  Confidence  Reports 


regulation  (63  FR  44511,  August  19, 
1998).  As  stated  in  that  final  rule,  the 
alternative  definition  would  be  applied 
to  this  regulation  as  well. 

After  considering  the  economic 
impacts  of  todav's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

As  for  the  UCMR,  published  on 
September  17,  1999  (64  FR  50555).  EPA 
analyzed  separately  the  impact  on  small 
privately  and  publicly  owned  water 
systems  because  of  the  different 
economic  characteristics  of  these 
ownership  types.  For  publicly  owned 
systems.  EPA  used  the  "revenue  test. 
which  compares  a  system's  annual  costs 
attributed  to  the  rule  with  the  system's 
annual  revenues.  EPA  used  a  "sales 
test"  for  privately  owned  systems, 
which  involves  the  analogous 
comparison  of  UCMR-related  costs  to  a 
privately  owned  system's  sales.  Because 
EPA  does  not  know  the  ownership  types 
of  the  systems  selected  for  Aeromonas 
monitoring,  the  Agency  assumes  that 
the  distribution  of  the  national 
representative  sample  of  small  systems 
will  reflect  the  proportions  of  publicly 
and  privately  owned  systems  in  the 
national  inventory  (as  estimated  by 
EPA's  1995  Community  Water  System 
Survey,  http ://www. epa .gov /safe wo ter/ 
cwssvT.html].  The  estimated  distribution 
of  the  sample  for  today's  final  rule, 
categorized  by  ownership  type,  source 
water,  and  system  size,  is  presented  in 
the  following  table. 


rule  subject  to  notice  and  comment 

Number  of  Publicly  and  Privately  Owned  Small  Systems  to  Participate  in  Screening  Survey  2  for 

Aeromonas 


Size  category 


Publicly 
owned  sys- 
tems 


Pnvately 
owned  sys- 
tems 


Total— All 
Systems 


Ground  Water  Systems 


500  and  under  . 

501  to  3,300 

3,301  to  10,000 


8 
35 

27 


Subtotal  Ground 


Surface  Water  Systems 


500  and  under  . 

501  to  3,300 

3,301  to  10,000 


Subtotal  Surlace 
Total  


70 


5 
10 
20 


35 


29 

16 

7 


52 


13 
4 
6 


23 


37 
51 
34 


122 


18 
14 
26 


58 


105 


75 


180 


The  basis  for  the  UCMR  RFA 
certification  for  today's  final  rule,  which 
approves  Method  1605  for  the  analysis 
of  Aeromonas,  was  determined  by 
evaluating  the  total  cost  as  a  percentage 
of  system  revenues/sales.  In  the  worst- 


case-scenario,  the  smallest  system  size 
category  (i.e.,  500  and  under)  is 
estimated  to  have  revenues/ sales  of 
approximately  $80,000.  The  total  cost 
attributable  to  Aeromonas  monitoring 
for  these  55  systems  represents  less  than 


0.2  percent  of  their  annual  revenue/ 
sales.  The  impact  for  larger  systems  will 
be  even  less  significant.  EPA 
specifically  structured  the  rule  to  avoid 
significantly  affecting  small  entities  by 
assuming  all  costs  for  laboratory 
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analyses,  shipping,  and  quality  c;ontn)l 
for  small  entities.  EPA  incurs  the 
entirety  of  the  non-labor  costs 
associated  with  Apromonas  monitoring, 
or  89  percent  of  all  costs  Small  systems 
only  incur  labor  costs  associated  uitb 
the  collection  of  Aeromnnas  samples 
and  for  reading  about  their  sampling 
requirements,  with  an  total  labor  cost 
per  system  of  UCMR  implementation  of 
SIOI'SO. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  L'nfunded  Mandates 
Reform  Act  of  1995  (IJMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  L'MRA  section  Ml.  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
UMR.-\  section  205  generally  requires 
EPA  to  identify'  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applu  able  law. 
Moreover,  section  205  allows  EP.^  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative,  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted. 

Before  EPA  establishes  any  regulatory- 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  UMRA  section 
203  a  small  government  agency  plan 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  today's  final 
rule  does  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  SlOO 
million  or  more  for  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
for  the  private  sector  in  any  one  year 
The  only  costs  resulting  from  todays 


rule  are  those  associated  with  the 
Aeromonas  screening  survey.  EPA 
estimates  that  the  total  c;ost  for  State, 
local,  and  Tribal  governments,  and  the 
private  .sector  for  one  year  of  List  2 
ScTeening  Suney  monitoring  for 
Aemmonas  (in  2rJ03)  is  approximately 
$247,320,  of  which  EPA  will  pay 
Si 50.930  or  approximately  HI  percent 
The  total  costs  not  payed  by  EPA  are 
$96,390  for  the  one  year  of  Aeromonas 
monitoring  (2003).  State  drinking  water 
programs  are  assumed  to  incur  no 
additional  costs  associated  with  the 
Aeromonas  Screening  Survey 
component  of  the  UCMR.  No  costs  are 
estimated/incurred  for  the  other 
methods  included  in  this  final  rule 
since  they  represent  additional  methods 
that  public:  water  systems  may  elect  to 
use  but  that  are  not  required.  This  rule 
does  not  withdraw  earlier  versions  of 
methods,  and  there  is  no  corresponding 
increase  in  expenditure  or  burden. 
Thus,  today's  final  rule  is  not  subject  to 
the  requirements  of  UMR.\  sections  202 
A\\i\  205. 

EPA  has  determined  that  this  final 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affec;t  small  governments 
because  EPA  will  pay  for  the  reasonable 
costs  of  testing  for  the  small  PVVSs 
required  to  sample  and  test  for 
Aeromonas  under  this  final  rule, 
including  those  owned  and  operated  by 
small  governments.  The  only  costs  that 
small  systems  will  incur  are  those 
attributed  to  c:ollecting  the  Aeromonas 
samples  and  packing  them  for  shipping 
to  the  laboratory  (EPA  will  also  pay  for 
shipping)  These  costs  are  minimal,  and 
are  neither  significant  nor  unique.  For 
the  reasims  stated  above,  no  costs  are 
estimated/incurred  for  the  other 
methods.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  UMRA 
section  203. 

E  Executive  Order  13132— Federalism 

Executive  Order  13132,  entitled 
•Federalism  "  (f>4  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications  "  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 
This  final  rule  aoes  not  have 
federalism  implic;ations.  It  will  not  have 
substantial  direct  effects  on  the  States, 


on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  objective  of 
this  final  rule  is  to  specify  approved 
analytical  methods,  thereby  allowing 
Aeromonas  to  be  included  in  the  UCMR 
Screening  Survey  program  and 
approving  EPA  Methods  515.4  and 
531.2  ancl  seven  additional  industry- 
developed  methods  that  public  water 
systems  may  use  to  conduct  analyses 
previously  required.  The  cost  to  State 
and  local  governments  is  minimal,  and 
the  rule  does  not  preempt  State  law. 
Thus.  Executive  Order  13132  does  not 
applv  to  this  rule.  In  the  spirit  of 
E.xecutive  Order  13132,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and  State 
and  local  governments,  EPA  specifically 
solicited  comment  on  the  proposed  rule 
from  State  and  local  officials.  No 
comments  were  received  that  concerned 
issues  covered  by  Executive  Order 
13132. 

F.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

E.xecutive  Order  13175.  titled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments'"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications'"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  ""substantial  direct  effects  on 
(me  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsiblitities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  Tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  Tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175,  The 
objective  of  this  final  rule  is  to  specify 
approved  analytical  methods,  thereby 
allowing  Aeromonas  to  be  included  in 
the  UCMR  Screening  Survey  program 
and  approving  EPA  Methods  515.4, 
531.2  and  seven  additional  industry- 
developed  methods  that  public  water 
systems  may  use  to  conduct  analyses 
previously  required.  Only  one  small 
Indian  Tribal  system  was  selected  for 
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Aeromonas  monitoring.  Since  this 
utility  will  be  receiving  sampling 
assistance  from  the  State  of  Montana 
and  EPA  will  pay  for  all  shipping  and 
analysis  costs,  the  cost  to  the  Tribal 
government  will  be  minimal.  The  rule 
does  not  preempt  Tribal  law.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule.  Moreover,  in  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
Tribal  governments,  EPA  specifically 
solicited  comment  on  the  proposed  rule 
from  tribal  officials.  No  comments 
concerning  Tribal  issues  were  received. 

G.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  &-  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
"economically  significant"  as  defined 
under  Executive  Order  12866.  Further, 
this  final  rule  does  not  concern  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children, 

H.  Executive  Order  13211— Actions 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Effect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/,  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113. 
sectionl2(d)  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 


impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  involves  technical 
standards.  Therefore,  the  Agency 
conducted  a  search  to  identify 
potentially  applicable  voluntary' 
consensus  standards.  EPA  identified  no 
voluntary  consensus  standards  for 
Aeromonas.  Therefore,  EPA  has 
approved  only  EPA  Method  1605  for 
Aeromonas  monitoring. 

Concerning  the  approval  of  EPA 
Method  515.4,  while  the  Agency 
identified  two  new  voluntary  consensus 
methods  (American  Society  for  Testing 
and  Materials  (ASTM)  D5317-98,  and 
SM  6640  B)  for  the  chlorinated  acids  as 
being  potentially  applicable,  they  are 
not  included  in  this  rule.  EPA  has 
decided  not  to  approve  SM  6640  B 
because  the  use  of  this  voluntary 
consensus  standard  would  have  been 
impractical  due  to  significant 
shortcomings  in  the  sample  preparation 
and  quality  control  sections  of  the 
method  instructions.  Section  lb  of 
Method  SM  6640  B  states  that  the 
alkaline  wash  detailed  in  section  4b2  is 
optional.  The  hydrolysis  that  occurs 
during  this  step  is  essential  to  the 
emalysis  of  the  esters  of  many  of  the 
analytes.  Therefore,  this  step  is 
necessary  and  cannot  be  optional.  In 
addition,  the  method  specifies  that  the 
qucdity  control  limits  for  laboratory 
fortified  blanks  are  to  be  based  upon 
plus  or  minus  three  times  the  standard 
deviation  of  the  mean  recovery  of  the 
analytes,  as  determined  in  each 
laboratory.  Therefore,  this  method 
permits  unacceptably  large  control 
limits  which  may  include  0  percent 
recovery,  ASTM  D5317-98  specifies 
acceptance  windows  for  the  initial 
demonstration  of  proficiency  for 
laboratory  fortified  blank  samples  that 
are  as  small  as  0  percent  to  as  large  as 
223  percent  recovery  for  picloram,  with 
tighter  criteria  for  other  regulated 
contaminants.  Therefore,  this  method 
permits  unacceptably  large  control 
limits  which  include  0  percent  recovery. 
Since  SM  6640  B  has  significant 
shortcomings  in  the  sample  preparation 
and  quality  control  sections  and  D5317- 
98  has  unacceptably  large  quality 
control  limits  use  of  these  methods  for 
drinking  water  analysis  is  impractical. 
Therefore,  EPA  is  approving  only  EPA 


Method  515.4  for  the  chlorinated  acids 
at  this  time. 

Concerning  the  approval  of  EPA 
Method  531.2,  while  the  Agency 
identified  two  new  voluntary  consensus 
methods  (Standard  Method  6610.  20th 
Edition,  and  Standard  Method  6610. 
20th  Supplemental  Edition)  as  being 
potentially  applicable  for  the  analysis  of 
carbamates,  the  Agency  is  not  approving 
them  in  this  rulemaking.  Standard 
Method  6610,  20th  Edition  has  recently 
been  approved  for  compliance 
monitoring.  Standard  Method  6610. 
20th  Supplemental  Edition  permits  the 
use  of  a  strong  acid,  hydrochloric  acid 
(HCL),  as  a  preservative.  The 
preservatives  in  all  of  the  other 
approved  EPA  and  Standard  Methods 
procedures  for  these  analytes  are  weak 
acids  that  adjust  the  pH  to  a  specific 
value  based  upon  the  pKa  of  the 
preservative.  The  use  of  HCL  would 
require  accurate  determinations  of  the 
pH  of  the  sample  in  the  field  and  could 
be  subject  to  considerable  error  and 
possible  changes  in  pH  upon  storage. 
Although  not  specifically  observed  for 
oxamyl  or  carbofuran  during  the 
development  of  similar  methods, 
structurally  similar  pesticides  have  been 
shown  to  degrade  over  time  when  kept 
at  pH  3.  Therefore,  approval  of  this 
method  is  impractical  because  it 
specifies  the  use  of  a  strong  acid  (HCL) 
when  positive  control  of  the  pH  is 
critical.  Therefore,  EPA  is  approving 
only  EPA  Method  531.2  for  determining 
oxamyl  and  carbofuran. 

The  seven  other  analytical  methods 
being  approved  in  this  regulation  are 
additional  analytical  methods  for  u.se  in 
drinking  water  compliance  monitoring, 
submitted  to  EPA  by  industry.  These 
industry-developed  methods  will 
supplement  existing  approved  methods, 
some  of  which  are  voluntary  consensus 
standards. 

/.  Executive  Order  12898— Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Lov^'-Income  Populations 

Executive  Order  12898.   "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations"  (February  11, 
1994),  focuses  Federal  attention  on  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations  with  the  goal  of  achieving 
environmental  protection  for  all 
communities.  This  regulation  adds  new 
analytic  methods  to  part  141.  It  does  not 
withdraw  any  currently  approved 
methods  nor  does  it  add  or  alter  any 
current  monitoring  requirement.  The 
purpose  of  this  regulation  is  to  provide 
additional  analytical  methods  for 
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drinking  vvator  utilities  to  usf  t"  iiiffl 
the  rurrentlv  fxistirit;  mnnitdriim 
requirements   KPA  has  (ietermiiit'il  that 
there  are  no  env  imnniental  justue 
issues  in  this  rulemakint;. 

K  Congressional  /ffi/fu  Art 

The  C'.ongressKinal  Review  Ait    S 
use.  801  pf  sf'q  .  as  added  bv  the  ^nidli 
Business  Regulatdrv  Enfnrcenieiit 
Fairness  Act  of  IMMh  (SBRFFAl 
generaUv  prn\'ides  that  before  a  ruN' 
nidv  take  effect,  the  Agencv 
promulgating  the  rule  must  >u[)mit  a 
rule  report,  whuih  inc  hides  a  i  npv  of 
the  rule,  to  each  House  of  the  (  ingress 
and  to  the  t'.omptroller  Crener.il  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  reipiireil 
information  to  the  US  Senate,  the  I    s 
House  of  Representatives,  and  the 
Comptroller  General  of  the  Uniteii 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  ma|or  rule 
cannot  take  effect  until  BO  dav-.  after  it 
is  published  in  the  Federal  Register 
This  action  is  not  a  "maior  rule"  as 
defined  bv  5  U  S  C.  804(2)   This  rule 
will  be  effective  on  November  J"-*.  2()0J 

L  Adnunistmtivf^  Pmref/iirrs  Ai  t 

Section  r>5A  of  the  Administrative 
Procedure  .Act,  r,  L'.S C  .5.5.)(bHHi, 
provides  that,  when  an  ageni  v  for  ^ood 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  puhlit 
interest,  the  agency  may  issue  a  rule 
without  providing  prior  notu  e  and  an 
opportunity  for  public  comment.  EPA  is 


[iiiblishmg  sevRral  rule  changes  related 
to  todav  s  a(  tion  that  were  not  included 
111  ihe  proposal   First,  the  address  for  the 
Water  I)o(  ket  has  been  corrected  in 
§  141.24(r||l  1  and  in  the  te.xt 
accomp.iiu  ing  the  tables  at 
§§141  Jlifll.l).  141  j:Mk)(l),  141.40(a)(J) 
,ind  14  1  74(a)(1)    Se(. Olid,  the  address 
tor  the  Water  Resource  Center  has  been 
corrected  in  footnote  h  to  the  table  in 
^  141  Jl(n(  t).  Finally,  the  address  for 
the  National  Tec  hnical  Information 
Servu  e  was  added  in  footnote  ft  to  the 
tabl.-at  4>  l4  1.J,Mk)(l).  EPA  has 
determined  that  there  is  "good  cause" 
for  making  these  rule  changes  final 
w  itbout  prior  [)roposal  and  opportunity 
tor  c  ommeiit  bec:ause  these  rule  changes 
haw  no  substantive  impact  and  merely 
(  orrec  t  or  replace  outdated  l^FR  text. 
rhiis   iiotic:i!  and  [lublic:  procedure  are 
iiiinec  essary.  EPA  finds  that  this 
( (institutes  "good  cause"  under  5  U.S.C. 
')').i(b)(H)   For  the  same  reasons.  EPA  is 
making  these  rule  changes  effective 
upon  publication   .5  U  S.C   553(d)(3). 

\1  Plum  /-^i;igiJ(;ge  Dirfitivf 

Executive  Order  128h6  calls  for  each 
agency  to  write  its  rules  in  plain 
language   Readable  regulations  help  the 
(iiiblic  find  recjuirements  quickly  and 
understand  them  easily   They  incrc^ase 
(  ompliaiK  e.  strengthen  enforc:ement, 
and  dec  rease  mistakes,  frustration, 
[ihone  i:alls.  appeals,  and  distrust  of 
government    EP.\  made  every  effort  to 
write  this  preamble  to  the  final  rule  in 
as  clear,  concise,  and  unambiguous 
m.inner  as  possible.  Today's  final  rule 


language  is  largely  in  a  table  format 
c:onsistent  with  the  format  of  the  CFR 
sections  being  amended. 

List  of  Subjects  in  40  CFR  Fart  141 

Environmental  protection.  Chemicals, 
Indiansdands,  Incorporation  by 
reference.  Intergovernmental  relations. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

iJalcci   Oc  lober  IH.  2002, 
Christine  Todd  Whitman, 
.\(linini'<tr(it()r. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1,  The  authority  citation  for  part  141 
continues  to  read  as  follows; 

Authority:  42  i:  S C.  :tO()f.  .tOOg-1,  :i()0g-2, 
toog-!.  U)0g-4.  :i()()g-,T,  :f()()g-(),  :u)0|-4, 
t(l())-y,  and  ,i(K)j-l  1 

2   Section  141,21  is  amended: 

a.  By  revising  the  Table  in  paragraph 
(0(3);' 

h.  By  adding  paragraphs  (0(6)  (viii) 
and  (ix). 

The  revision  and  additions  read  as 
follows: 

§  1 41 .21     Coliform  sampling. 

•  «  *  *  * 

m  *  *  * 

(3)  *  *  * 


Organism 


Mettiodology ' 


Citation ' 


Total  Coliforms'    Total  Cohform  Fermentation  Tectinique  '  '^  

Total  Coliiorm  Membrane  Filter  Tectinique* 

Presence-Absence  (P-Ai  Colitorm  Test"  '  

ONPG   MUG  Tes1«   

Colisure  Test  ' 
•  E'Colite"  Test  "' 
m-ColiBlue24x   Test  " 

ReadycuIlK  Colilorms  100  Presence/Absence  Test'^ 
Membrane  Filter  Tectinique  using  Ctiromocult »  Colitorm  Agar  '•* 


9221  A.  B 

9222  A,  B, 
9221  D 
9223 


The  procedures  shall  be  done  in  accordance  with  the  documents  listed  below  The  incorporation  by  reference  of  the  following  dcxuments  listed 
in  footnotes  i  6  8,  9  10  11  13  and  14  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  USC  552(a)  and  1  CFR 
Part  51  Copies  of  the  documents  may  be  obtained  from  the  sources  listed  below  Information  regarding  obtaining  these  documents  can  be  ob- 
tained from  the  Safe  Dnnking  Water  Hotline  at  800-426-4791  Documents  may  be  inspected  at  EPAs  Dnnking  Water  Docket,  EPA  West.  1301 
Constitution  Avenue  NW  EPA  West  Room  B102  Washington  DC  20460  (Telephone  202-566-2426).  or  at  the  Ottce  of  Federal  Register.  800 
North  Capitol  Street.  NW,  Suite  700.  Washington   D  C   20408 

'  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  I8th  edition  (1992),  19th  edition  (1995).  or  20th  edition  (1998).  Amencan 
Public  Health  Association    1015  Fifteenth  Street   NW.  Washington,  DC  20005  The  cited  methods  published  in  any  of  these  three  editions  may 

^The  time  from  sample  collection  to  initiation  of  analysis  may  not  exceed  30  hours  Systems  are  encouraged  but  not  required  to  hold  samples 
below  1 0  deg  C  dunng  transit 

3  Lactose  broth,  as  commercially  available  may  be  used  in  lieu  of  lauryl  tryptose  broth,  if  the  system  conducts  at  least  25  parallel  tests  be- 
tween this  medium  and  lauryl  tryptose  broth  using  the  water  normally  tested,  and  this  companson  demonstrates  that  the  false-positive  rate  and 
false-negative  rate  for  total  colitorm,  using  lactose  broth,  is  less  than  10  percent 

■•If  inverted  tuties  are  used  to  detect  gas  production  the  media  should  cover  these  tubes  at  least  one-halt  to  two-thirds  after  the  sample  is 
added 

*No  requirement  exists  to  run  the  completed  phase  on  10  percent  of  all  total  cdiform-posltive  confirmed  tubes 

6 1^1  agar  also  may  be  used  Preparation  and  use  of  Ml  agar  is  set  forth  In  ttie  article.  "New  medium  for  the  simultaneous  detection  of  total  coli- 
form and  Eschenchia  coli  in  water"  by  Brenner  K  P  et  al .  1993,  AppI  Environ  Microbiol  593534-3544  Also  available  from  the  Office  of 
Water  Resource  Center  (RC-^100T)  1200  Pennsylvania  Avenue,  NW  Washington  DC,  20460.  EP A/600/ J-99/225  Verification  of  colonies  is  not 
required 
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'  Six-times  formulation  strength  may  be  used  if  the  medium  is  filter-sterilized  rather  than  autoclaved, 

BJheONPG-MUG  Test  is  also  known  as  the  Autoanalysis  Colilerl  System,  .r^,-^^  r.         >»,  ,^      .,   i,^^^ 

9A  description  of  the  Colisure  Test,  Feb  28,  1994,  may  be  obtained  from  IDEXX  Laboratones.  Inc,  One  IDEXX  Dnve,  Westbrook.  Maine 

°^^A%?^riptn"\!fe  E^e^^e^^^^  and  E.  Co,i  in  Water,"  Dec  21,  1997,  is  availabte  from  Cham, 

^'i  ATe'sSiio'^rtThtm-cSue'^^^^^^^  is  available  from  the  Hach  Company,  100  Dayton  Avenue,  Ames  lA  50010, 

'2 EPA^Sv  recommends  that  laboratories  evaluate  the  false-positive  and  negative  rates  for  the  method(s)  they  use  for  monitonng  total 
conforms  EPA  also  encourages  laboratories  to  establish  false-positive  and  false-negative  rates  within  their  own  laboratory  and  sampte  matnx 
fSna  wateVor  M)urM  watiO  with  the  intent  that  if  the  method  they  choose  has  an  unacceptable  false-positive  or  negative  rate,  another  meth- 
KnL  S  Th^  AgenS  s^^^^^^  laboratories  perform  these  studies  on  a  minimum  of  5%  of  all  total  colrtorm-positive  samptes.  excep 

S  mSsrnSdrwhe?rverificitK^  is  already  required,  e.g..  the  M-Endo  and  LES  Endo  Membrane  Filter  Tests,  Standard  Tote^ 

ColK  F^entatton  Technimfe,  and  Presence-Absence  Coliform  Test,  Methods  for  establishing  false-positive  and  negative-rates  may  be 
bSS^n  lis  fermentatton  the  rapid  test  for  ^^alactosidase  and  cytochrome  oxidase,  multi-test  identification  systems,  or  equivalent  con- 
Son  tSTaKSKndfal^-negative  information  is  often  available  In  published  studies  and/or  frorn  the  manufacturer(s) 
^3T^  Rladycutt®  Colrtoms  100  Presence/Absence  Test  is  described  in  the  document.  "ReadycultS  Coh^orms  100  Presence  Ab^nceTes^ 
tor  DetLtion  atvj  Identrtteatlon  of  Colitorm  Bacteria  and  Escherichia  col,  in  Finished  Waters".  November  2000,  Version  VQ.  availatJte  trom  EM 
SiencfJraff^aJrrMtrSrKG^^^  Damistadt  Germany).  480  S.  Democrat  Road.  Gibbstown.  NJ  08027-1297   Telephone  number  is  (800) 

''^^iS^m't^rirFm^ll^hniq^fe'^^^^^^^^  Agar  is  described  in  the  document,  "Chromoculf.   Coliform  Agar  Pre^nce/Ab- 

senceSraneplter  Test  Method  Tor  Detection  and  Identification  of  Colitorm  Bacteria  an6  Eschenchia  coii  iri  ^'"'S'^ed  Waters  ,  NoN^t^r 
2000  Vereion  1  0  available  from  EM  Science  (an  affiliate  of  Merck  KGgA.  Darmstadt  Germany),  480  S  Democrat  Road.  Gibbstown,  NJ  08027- 
1297!  Telephone  number  is  (800)  222-0342,  e-mail  address  is:  adeiienbusch& emscience.com. 


(6)  *   *   * 

(viii)  Readycult®  Coliforms  100 
Presence/ Absence  Test,  a  description  of 
which  is  cited  in  footnote  13  to  the  table 
at  paragraph  (f)(3)  of  this  section. 

(ix)  Membrane  Filter  Technique  using 
Chromocult®  Coliform  Agar,  a 
description  of  which  is  cited  in  footnote 


14  to  the  table  at  paragraph  (f)(3)  of  this 
section. 

***** 

3.  Section  141.23  is  amended  by 
revising  the  entry  for  "Cyanide"  in  the 
table  in  paragraph  (a)(4)(i)  and  in  the 
table  in  paragraph  {k)(l)  to  read  a.s 
follows: 


§  1 41 .23    Inorganic  chemical  sampling  arxl 
analytical  requirements. 


(4) 
(i) 


Contaminant 


MCL 
(mg/L) 


DETECTION  LIMITS  FOR  INORGANIC  CONTAMINANTS 


Methodology 


Detection  limit 
(mg/L) 


Cyanide 


0.2    Distillation,  Spectrophotometries  ^9^ 

Distillation.  Automated.  Spectrophotometries 0,^= 

Distillation,  Amenable.  Spectrophotometric "  002 

Distillation.  Selective  Electrodes nr^i^ 

UV,  Distillation.  Spectrophotometric  nnntv, 

istillation,  Spectrophotometric  0,0006 


3  Screening  method  for  total  cyanides, 
■*  Measures  "free"  cyanides. 


(k)  *   *   * 
(D*  *  * 


Contaminant  and 
methodology  ^s 


EPA 


ASTM3 


SM" 
(18th,  19th  ed,; 


SM" 
(20th  ed.) 


Other 


12.  CyanicJe: 

Manual  Distillation  fol- 
lowed by. 


D2036-98A 


Spectrophotometric 

Manual, 
Spectrophotometric     335,46 

Semi-automated, 
Spectrophotometric. 
Amenable, 

Selective  Electrode  

UV/Distillation/ 

Spectrophotometric, 
Distillation/ 
Spectrophotometric. 


D2036-98A 


D2036-98B 


4500-CN     C  4500-CN     C, 

4500-CN     E 4500-CN     E 1-3300-85  * 

4500-CN     G  4500-CN     G, 

4500-CN     F  4500-CN     F. 

KeladaOl^' 

QuikChem  10-204- 
00-1-X18 
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Contaminant  and 
methodology  '  ' 


EPA 


ASTM 


(18th,  191h  ed  ) 


SM" 
(20th  ed 


Other 


The  procedures  shall  be  done  m  accordance  with  the  documents  listed  below  The  incorporation  by  reference  of  the  following  documents  listed 
in  footnotes  1  11  16  and  17-18  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U  SC  552(a)  and  1  CFR  part  51 
Copies  of  the  documents  may  be  obtained  from  the  sources  listed  below  Information  regarding  obtaining  these  documents  can  be  obtained  from 
the  Safe  Dnnkmg  Water  Hotline  at  800  426-4791  Documents  may  be  inspected  at  EPAs  Onnkmg  Water  (Docket.  1301  Constitution  Avenue. 
NW  EPA  West  Room  B102  Washington  DC  20460  (Telephone  202-566-2426)  or  at  the  Office  of  the  Federal  Register.  800  North  Capitol 
Street.  NW    Suite  700  Washington   DC 

Annual  Book  of  ASTM  Standards  1994  1996  or  1999  Vols  11  01  and  11  02,  ASTM  Inlemational:  any  year  containing  the  cited  version  of 
the  method  may  be  used  The  previous  versions  of  D1688-95A  D1688-95C  (copper),  D3559-95D  (lead),  01293-95  (pH).  D1125-91A  (conduc- 
tivity) and  D859-94  isihca)  are  also  approved  These  previous  versions  D1688-90A,  C,  D3559-90D,  D1293-84,  D1125-91A  and  D859-88.  re- 
spectively are  located  m  the  Annual  Book  of  ASTIvl  Standards  1994  Vol  11  01  Copies  may  be  obtained  from  ASTM  International,  100  Barr 
Harbor  Dnve   West  Conshohocken   PA  19428 

■Standard  Methods  tor  the  EKammation  at  Water  and  Wastewater  18th  edition  (1992)  191h  edition  (1995).  or  20th  edition  (1998)  Amencan 
Public  Health  Association  1015  Fifteenth  Street  NW  Washington  DC  2(X)05  The  cited  methods  published  in  any  of  these  three  editions  may 
be  used  except  that  the  versions  of  31  iiB  31 1 1D  31138  and  3114B  in  the  20th  edition  may  not  be  used 

Method  1-2601-90  Methods  tor  Analysis  by  the  U  S  Geological  Survey  National  Water  Quality  Laboratory — Determination  of  Inorganic  and 
Organic  Constituents  in  Water  and  Fluvial  Sediments  Open  File  Report  93-125.  1993.  For  Methods  1-1030-85;  1-1601-85,  1-1700-85:  1-2598- 
85  l-27(X)-85  and  1-3300-85  See  Techniques  of  Water  Resources  Investigation  of  the  US  Geological  Survey,  Book  5.  Chapter  A-1,  3rd 
ed   1989   Available  from  Information  Services   U  S   Geological  Survey   Federal  Center  Box  25286,  Denver,  CO  80225-0425. 

Methods  for  the  Determination  of  Inorganic  Substances  in  Environmental  Samples',  EPA/600/R-93/100.  August  1993  Available  at  NTIS, 
PB94- 120821  Available  at  NTIS  PB94  120821  5285  Port  Royal  Road  Spnngfield  VA  22161  The  toll  free  telephone  number  is  800-553- 
6847 


Because  MDLs  reported  in  EPA  Methods  200  7  and  200  9  were  determined  using  a  2X  preconcentration  step  dunng  sample  digestion, 
MDLs  determined  when  samples  are  analyzed  by  direct  analysis  (/  e  no  sample  digestion)  will  be  higher  For  direct  analysis  of  cadmium  and  ar- 
senic by  Method  200  7  and  arsenic  by  Method  3120  B  sample  preconcentration  using  pneumatic  nebulization  may  be  required  to  achieve  lower 
detection  limits  Preconcentration  may  also  be  required  tor  direct  analysis  of  antimony  lead,  and  thallium  by  Method  200  9;  antimony  and  lead  by 
Method  31 13  B  and  lead  by  Method  D3559  90D  unless  multiple  in-furnace  depositions  are  made 

'^The  description  tor  the  Keiada  01  Method  Kelada  Automated  Test  Methods  for  Total  Cyanide.  Acid  Dissociable  Cyanide,  And 
Thiocyanate  Revision  i  2  August  2001  EPA  »  821  B-Oi  009  for  cyanide  is  available  from  the  National  Technical  Information  Service  (NTIS), 
PB  2001-108275   5285  Port  Royal  Road   Spnngfield   VA  22161    The  toll  free  telephone  number  is  800-553-6847 

■The  description  for  the  QuikChem  Method  10  204  00-  1  X  Digestion  and  distillation  of  total  cyanide  in  dnnkmg  and  wastewaters  using 
MICRO  DIST  and  determination  of  cyanide  by  flow  injection  analysis  Revision  2  1 ,  November  30  2000  for  cyanide  is  available  from  Lachat  In- 
Stmments   6645  W   Mill  Rd     Milwaukee   Wl  53218   USA   Phone   414-358-4200 


4   Section  141  24  is  dnit-nilfd  b\ 
revising  paragraph  (»')( 1 ),  mtrniiucforv 
te.xt  and  the  table  in  paragraph  (»>)(  1 )  to 
read  as  follows: 

§  141.24     Organic  chemical,  sampling  and 
analytical  requirements. 

*  *  »  *  • 

(e)  •    •    * 

(1)  The  follcjwing  dnc:unifMits  are 
incorporated  by  reference.  This 
incorporation  bv  referent:!'  wvis 
approved  by  the  Director  of  the  Ffdi-ral 
Register  in  at:cordance  with  5  1 1  ,S  (1 
552(a)  and  1  CFR  part  51   Copies  inav 
be  inspected  at  EPAs  Drinking  Water 
Docket,  1301  Constitution  Avenue,  NW  . 
EPA  West,  Room  B102,  Washington  [JC 
20460  (Telephone:  202-566-2426);  or  at 
the  Office  of  the  Federal  Register,  800 
North  r>apitol  Street,  NW.,  Suite  700. 
Washington,  DC.  Method  508A  and 
515.1  are  in  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water.  EFA/600/4-8H-039. 
December  1988.  Revised.  July  1991 
Methods  547,  550  and  550.1  are  in 
Methods  for  the  Determination  of 
Organic  Compounds  m  Dnnkmg 
Water— Supplement  I.  EPA/60()-4-90- 
020,  July  1990.  Methods  548.1.  549.1. 
552.1  and  555  are  in  Methods  for  the 
Determination  of  Organic  Compounds 
m  Drinking  Water — Supplement  II, 


HPA/t)U0/K-92-129.  August  1992. 
Methods  502  2.  504.1.  505.  506.  507. 
.508.  5()H  1.  .515  2.  524  2.  525.2.  531.1. 
551  1  ,uu\  552.2  are  in  Methods  for  the 
DrtiTininution  of  Organic  Compounds 
in  Drinking  Water — Supph'ment  III. 
KP.\/H()()/R-95-i:n.  August  1995. 
Method  lt>13  is  titled  "Tetra-through 
{)( t.iChlorinated  Dio.xins  and  Furans  bv 
Isotope-Dilution  HRCC/HRMS",  EPA/ 
H21-B-94-()05.  October  1994.  These 
diKuments  are  available  from  the 
National  Technical  Information  Service. 
NTIS  PB91-231480.  PB91-146027. 
PB92-2()7703.  PB95-261616  and  PB95- 
104774.  US  Department  of  Commerce. 
5285  Port  Roval  Road.  Springfield, 
Virginia  22161    The  toll-free  number  is 
800-55 3-«84 7   Method  6651  shall  be 
followed  in  accordance  with  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater.  18th  edition  (1992). 
19th  edition  (1995),  or  20th  edition 
(1998),  American  Public  Health 
Association  (APHA);  any  of  these  three 
editions  mav  be  used.  Method  6610 
shall  be  followed  in  accordance  with 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater.  (18th  Edition 
SupplementI  [\994).  or  with  the  19th 
edition  (1995)  or  20th  edition  (1998)  of 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  any  of  these 
three  editions  may  be  used.  The  APHA 


documents  are  available  from  APHA, 
1015  Fifteenth  Street  NW..  Washington, 
DC.  20005.  Other  required  analytical 
test  procedures  germane  to  the  conduct 
of  these  analyses  are  contained  in 
Technical  Notes  on  Drinking  Water 
Methods.  EPA/600/R-94-173,  October 
1994.  NTIS  PB95-104766.  EPA  Methods 
515.3  anti  549.2  are  available  from  U.S. 
Environmental  Protection  Agency. 
National  Exposure  Research  Laborator}' 
(NERL)-Cincinnati.  26  West  Martin 
Luther  King  Drive.  Cincinnati,  OH 
45268.  ASTM  Method  D  5317-93  is 
available  in  the  Annual  Book  of  ASTM 
Standards.  (1999),  Vol.  11.02,  ASTM 
International.  100  Barr  Harbor  Drive. 
West  Conshohocken,  PA  19428,  or  in 
any  edition  published  after  1993.  EPA 
Method  515.4,  "Determination  of 
Chlorinated  Acids  in  Drinking  Water  by 
Liquid-Liquid  Microextraction, 
Derivatization  and  Fast  Gas 
Chromatography  with  Electron  Capture 
Detection,"  Revision  1.0,  April  2000. 
EPA  /815/B-OO/OOl  can  be  accessed  and 
downloaded  directly  on-line  at 
www.  epa  .gov/safewater/methods/ 
sourcalt.html.  The  Syngenta  AG-625, 
"Atrazine  in  Drinking  Water  by 
Immunoassay",  February  2001  is 
available  from  Syngenta  Crop 
Protection,  Inc.,  410  Swing  Road,  Post 
Office  Box  18300,  Greensboro,  NC 
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27419,  Phone  number  (336)  632-6000. 
Method  531.2  "Measurement  of  N- 
methylcarbamoyloximes  and  N- 
methylcarbamates  in  Water  by  Direct 


Aqueous  Injection  HPLC  with 
Postcolumn  Derivatization."  Revision 
1.0,  September  2001,  EPA  815/B/01/002 
can  be  accessed  and  downloaded 


directly  on-line  at  w\\'\\.epa.gov/ 
safewater/ methods/ sourcalt. html 


Contaminant 


EPA  method ' 


Standard  meth- 
ods 


ASTM 


Other 


1.  Benzene 502.2.  524.2. 

2.  Carbon  tetrachloride  502.2,  524  2, 

551.1. 

Chlorobenzene 502.2,  524.2. 

1,2-Dichlorobenzene 502.2,  524.2. 


3. 

4. 

5. 

6 

7 

8 

9 

10. 

11. 

12.  Styrene 

13.  Tetrachloroethylene 


1 ,4-Dichlorobenzene 502. t, 

1 ,2-Dichloroethane i  502.2. 

cis-Dichloroethylene j  502.2. 

trans-Dichloroethylene  502  2, 

Dichloromethane 502.2, 

1 ,2-Dichloropropane  502.2. 

Ethylbenzene  502.2. 

502.2, 


14.  1,1,1-Trichloroethane 


524,2 
524.2. 
524.2 
524.2. 
524.2. 
524.2. 
524.2, 
524.2. 


502.2,  524.2, 
551.1. 

502.2,  524.2. 
551.1. 
15.  Trichloroethylene  502.2,  524.2. 


16.  Toluene  

17.  1 ,2,4-Trichlorobenzene  

18.  1,1-Dichloroethylene  

19.  1,1,2-Trichloroethane 

20.  Vinyl  chloride  

21.  Xylenes  (total) 

22.  2,3,7.8-TCDD  (dioxin)  

23.  2,4-D-»  (as  acid,  salts  and  esters) 


24  2,4,5-TP-'(Silvex) 


,1. 


25.  Alachlor^ 


26.  Atrazine - 


27.  Benzo(a)pyrene 


28 
29 


551, 
502.2.  524.2. 
502.2.  524.2. 
502,2,  524.2. 
502.2,  524.2, 

551.1. 
502.2,  524.2 
502.2,  524.2. 
1613. 
515.2.  555, 

515.1,  515.3. 

515.4, 
515.2,  555, 

515.1,  515.3, 

515.4. 
507.  525.2. 

508.1.  505. 

551.1, 

507,  525.2. 
508  1.  505. 
551  1 

525,2,  550. 

550  1 
531  1.  531  2     . 

508.  525.2. 

508.1.  505 
552.1.  515,1. 

552.2,  515.3, 
515.4. 

Di(2-ethylhexyl)adipate  506.  525.2. 

Di(2-ethylhexyl)phthalate  506.  525.2. 

Dibromochloropropane  (DBCP)  504.^.  551 

Dinoseb  •• 


D5317-93. 


D5317-93. 


Cartx)turan 
Chlordane 


30,  Dalapon 


31. 
32. 
33. 
34. 


6610. 


1. 


35 
36 
37 


Diquat 

Endothall 
Endrin  


38.  Ethylene  dibromide  (EDS)  

39.  Glyphosate i  547 


515,2.  555, 

515,1.  515.3, 

515.4. 
549.2. 
548  1 
508.  525.2. 

508.1.  505. 

551.1. 
504,1,  551.1. 


40.  Heptachlor 


41.  Heptachlor  Epoxide 


508.  525.2, 

508.1,  505. 

551,1 
508,  525.2. 

508.1.  505. 

551.1. 


6651. 


Syngenta  AG- 
625 


65900 


Federal  Register/ Vol.  67.  No    209 /Tuesday,  October  29,  2002 /Rules  and  Regulations 


Contaminant 


EPA  method ' 


42  Hexachiofobenzene 


43  Hexachlorocyclopentadiene 


44   Lindane 


508   525^ 
508  1    505 
551  1 

508   525  2. 
508  1    505, 
551  1 

508   525  2, 
508  1    505 
551  1 

508   525  2 
508  1    505 
551  1 

531  1    531  2 

PCBs    las  decacniofobiphenyl)      508A 

PCBs    lasAroclors)  508  1    508 

525  2   505 

Pentacnioropfienoi 515  2   525  2 

555    515  1 


45   Methoxychlor 


46   Oxamyl 

47 

48 


49 


Standard  meth- 
ods 


ASTM 


Other 


6610 


50   Picloram 


51    Simazine 


52   Toxaphene 


53   Total  Tnnalometnanes 


5153,  5154 
515  2   555, 

515  1,  5153, 

5154 
507   525  2. 

508  1    505, 

551  1 
508,  508  1 

525  2   505 
502  2   524  2 

551  1 


D5317-93. 


D5317-93. 


'  For  previously  approved  EPA  methods  which  remain  available  for  compliance  monitoring  until  June  1,  2001  see  paragraph  (e)(2)  of  this  sec- 
tion 

■'Substitution  of  the  detector  specified  n  Method  505  507  508  or  508  1  for  the  purpose  of  achieving  lower  detection  limits  is  allowed  as  fol- 
lows Either  an  electron  capture  or  nitrogen  phosphorous  detector  may  be  used  provided  all  regulatory  requirements  and  quality  control  critena 
are  met 

'PCBs  are  qualitatively  identified  as  Aroclors  and  measured  lor  compliance  purposes  as  decachlorobiphenyl  Users  of  Method  505  may  have 
more  difficulty  m  achieving  the  required  detection  limits  than  users  of  Methods  508  1 ,  525  2  or  508 

^Accurate  determination  of  the  chlorinated  esters  requires  hydrolysis  of  the  sample  as  described  in  EPA  Methods  515  1,  515.2,  515.3,  515  4 
and  555  and  ASTM  Method  D5317-93 


5.  Section  141.40  is  dmendcd  bv 
revising  in  Table  1.  the  second    List  2- 
Screening  Survey  Microbiologic  al 


I , out, iiiun. lilts  to  be  sampled  after  notice 
of  .iiialvtical  methods  availabilitv" 
iindt-r  paragraph  (a)(,i),  and  revising 
todtiiotf  h.  to  read  as  follows: 


§  1 41 .40    Monitoring  requirements  for 
unregulated  contaminants. 

U)  *    *    * 
(3)  *    *    * 


Table  1.  Unregulated  Contaminant  Monitoring  Regulation  (1999)  List 


List  2— Screening  Survey  Microbiological  Contaminants  to  be  sampled 


1  — contaminant 


-identification  num- 
t)er 


3~analyt.cal  methods     ^-minirnum^reporting      ^^^pi,^^  location 


6 — period  during 

which  monitonng  to 

be  completed 


Aeromonas     NA 


EPA  Method  1605'' 


0.2— CFU/IOOmL' 


Distnbution  System*^   .     2003 


Column  headings  are 

1 — Chemical  or  microbiological  contaminant  the  name  of  ttie  contaminants  to  be  analyzed. 

2 — CAS  (Chemical  Abstract  Service  Number)  Registry  No  or  Identification  Number;  a  unique  number  idenfltying  the  chemical  contaminants. 

3 — Analytical  Methods  method  numtjers  identifying  the  methods  that  must  be  used  to  test  the  contaminants. 

4 — Minimum  Reporting  Level  the  value  and  unit  of  measure  at  or  atxjve  which  the  concentration  or  density  of  the  contaminant  must  be  meas- 
ured using  the  Approved  Analytical  Methods 

5 — Sampling  Location  the  locations  within  a  PWS  at  which  samples  must  be  collected 

6 — Years  Dunng  Which  Monitonng  to  be  Completed  the  years  dunng  which  the  sampling  and  testing  are  to  occur  for  the  indicated  contami- 
nant. 
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The  procedures  shall  be  done  in  accordance  with  the  documents  listed  next  in  these  footnotes.  The  incorporation  by  reference  of  the  following 
documents  listed  in  footnotes  a-c  and  h  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  US  C  552(a)  and  i  CFR 
part  51  Copies  of  the  documents  may  be  obtained  from  the  following  sources.  Information  regarding  obtaining  these  documents  can  be  obtained 
from  the  Safe  Drinking  Water  Hotline  at  800-^26-4791,  Copies  of  the  documents  may  be  obtained  from  the  sources  listed  in  these  footnotes  In- 
formation reaardinq  obtaining  these  documents  can  be  obtained  from  the  Safe  Drinking  Water  Hotline  at  800-476-4791  Documents  may  be  in- 
spected at  EPA's  Drinking  Water  Docket,  1301  Constitution  Avenue,  NW,,  EPA  West,  Room  B102,  Washington  DC  20460  (Telephone  202- 
566-2426) ■  or  at  the  Offrce  of  Federal  Register,  800  North  Capitol  Street,  NW.,  Suite  700,  Washington,  DC 

•  Minimum  Reporting  Level  represents  the  value  of  the  lowest  concentration  precision  and  accuracy  determination  made  during  methods  devel- 
opment and  documented  in  the  method.  If  method  options  are  permitted,  the  concentration  used  was  for  the  least  sensitive  option 

9 Three  samples  must  be  taken  from  the  distribution  system,  which  is  owned  or  controlled  by  the  selected  PWS  The  sample  locations  must  in- 
clude one  sample  from  a  point  (MD  from  §141, 35(d)(3),  Table  1)  where  the  disinfectant  residual  is  representative  of  the  distnbution  system  This 
sample  location  may  be  selected  from  sample  locations  which  have  been  previously  identified  for  samples  to  be  analyzed  for  coliform  indicator 
bacteria  Coliform  sample  locations  encompass  a  variety  of  sites  including  midpoint  samples  which  may  contain  a  disinfectant  residual  that  is  typ- 
ical of  the  system  Coliform  sample  locations  are  described  in  40  CFR  141.21.  This  same  approach  must  be  used  for  the  Aeromonas  midpoint 
sample  where  the  disinfectant  residual  would  not  have  declined  and  would  be  typical  for  the  distribution  system.'Additionally  two  samples  must 
be  taken  from  two  different  locations:  The  distal  or  dead-end  location  in  the  distribution  system  (MR  from  §141  35(d)(3),  Table  1)  avoiding  dis- 
infectant booster  stations  and  from  a  location  where  previous  determinations  have  indicated  the  lowest  disinfectant  residual  in  the  distnbution 
system  (LD  from  §141  35(d)(3)  Table  1),  If  these  twp  locations  of  distal  and  low  disinfectant  residual  sites  coincide,  then  the  second  sample 
must  be  taken  at  a  location  between  the  MD  and  MR  sites.  Locations  in  the  distribution  system  where  the  disinfectant  residual  is  expected  to  be 
low  are  similar  to  TTHM  sampling  points.  Sampling  locations  for  TTHMs  are  described  in  63  FR  69468.  ^r^A   v/      r^  .  k 

''EPA  Method  1605  "Aeromonas  in  Finished  Water  by  Membrane  Filtration  using  Ampicillm-Dextnn  Agar  with  Vancomycin  (ADA-V)  October 
2001,  EPA  #  821-R-01-034.  The  method  can  be  accessed  and  downloaded  directly  on-line  at  www.epa.gov/microbes 


6.  Section  141.74  is  amended  by 
revising  the  table  in  paragraph  (a)(1)  to 
read  as  follows: 


§  1 41 .74    Analytical  and  monitoring 
requirements. 

(a)  *   *   * 
(1)  *   *   * 


Organism 


Total  Coliform  2 


Fecal  Conforms  2  

Heterotrophic  bacteria  2 
Turbidity  


Methodology 


Citation ' 


B,  C 

B   C 


Total  Coliform  Fermentation  Technique  '■' "  9221  A 

Total  Coliform  Membrane  Filter  Technique^ 9222  A 

ONPG-MUG  Test  7  9223 

Fecal  Coliform  Procedure^ 9221  E 

Fecal  Coliform  Filter  Procedure 9222  D 

Pour  Plate  Method • 9215  B 

SimPlate^^ 

Nephelometric  Method 2130  B 

Nephelometric  Method 18O  1  ^ 

Great  Lakes  Instruments  Method  2''' 

Hach  FilterTrak  ''Q^^^''' 


The  procedures  shall  be  done  in  accordance  with  the  documents  listed  below.  The  incorporation  by  reference  of  the  following  documents  list- 
ed in  footnotes  1   6  7  and  9-12  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U  S  C   552(a)  and  1  Ci-H  pan  bi 
Copies  of  the  documents  may  be  obtained  from  the  sources  listed  below.  Information  regarding  obtaining  these  documents  can  be  obtained  from 
me  sife  Drinking  Water  Hotline  at  800^26^791.  Documents  may  be  inspected  at  EPAs  Dnnking  Water  Docket,  1301  Constitution  Avenue 
NW„  EPA  West   Room  8102,  Washington  DC  20460  (Telephone:  202-566-2426);  or  at  the  Office  of  the  Federal  Register,  800  North  Capitol 

^*i^Eicep7wSre^o^d!^^l^mffls'?efe^rTo°S^^  Methods  for  the  Examination  of  Water  and  IVasteivafer  18th  edition  (1992)   1 9th  edition 

(1995),  or  20th  edition  (1998),  American  Public  Health  Association,  1015  Fifteenth  Street,  NW  ,  Washington,  DC  20005  The  cited  methods  pub- 

''^2%e"time  from  Mmple  collection  tolnitiation  of  analysis  may  not  exceed  8  hours  Systems  must  hold  samples  below  10  deg  C  duririg  transit 
3  Lactose  broth,  as  commercially  available,  may  be  used  in  lieu  of  lauryl  tryptose  broth,  if  the  system  conducts  a   least  25  para  lei  tests  t^^ 

tween  this  medium  and  lauryl  tryptose  broth  using  the  water  normally  tested,  and  this  comparison  demonstrates  that  the  false-positive  rate  and 

false-negative  rate  for  total  coliform,  using  lactose  broth,  is  less  than  10  percent. 
■»  Media  should  cover  inverted  tubes  at  least  one-half  to  two-thirds  after  the  sample  is  added. 

5  No  requirement  exists  to  run  the  completed  phase  on  10  percent  of  all  total  coliform-positive  confirmed  tubes. 

6  Ml  agar  also  may  be  used.  Preparation  and  use  of  Ml  agar  is  set  forth  in  the  article.  New  medium  or  the  simultaneous  detection  of  total  coh- 
inrmitnd  Escherichia  coli  in  water  bv  Brenner  K  P  et  al,,  1993,  AppI,  Environ,  Microbiol  593534-3544,  Also  available  from  the  Office  of 
WaTer  ?esSrcrSmef(RC-ri(^^^  NW,  Washington  DC  20460,  EPA/600/J-99/225  Venfication  of  colonies  is  not 

required.  „  , , 

7  The  ONPG-MUG  Test  is  also  known  as  the  Autoanalysis  Colilert  System 

8  A-1  Broth  may  be  held  up  to  ttiree  months  in  a  tightly  closed  screw  cap  tube  at  4  deg.  C  „„„„„.         .  .^n-.    a     1^,1      .  mtic 
^"Methods  for  thrDetemlination  of  Inorganic  Substances  in  Environmental  Samples'.  EPA/600/R-93/100,  August  1993   Available  at  NTIS, 

PBQ4— 1 21 81 1 
'OQLI  Method  2  "TurbidiW"  November  2,  1992,  Great  Lakes  Instruments.  Inc.,  8855  North  55th  Street,  Milwaukee,  Wisconsin  53223 
1^  A  deSSn  of  the  Siate  method,  "IDEXX  SimPlate  TM  HPC  Test  Method  for  Hetemtrophs  in  Water',  November  2000  can  be  obtained 

from  IDEXX  Laboratories.  Inc.,  One  IDEXX  Drive,  Westbrook,  Maine  04092,  telephone  (800)  321-0207 
'2  A  description  of  the  Hach  FilterTrak  Method  10133,  "Determination  of  Turbidity  by  Laser  Nephelometry     January  2000.  Revision  2  0  can  be 

obtained  frorn;  Hach  Co.,  P.O.  Box  389,  Loveland,  Colorado  80539-0389.  Phone:  800-227-4224. 
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IFR  Do(    02-271  H  Filed  111-28-02;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  001005281-0369-02:  I.D. 
102302A] 

Fisheries  of  the  Caribt}ean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (N(OAA), 
(Commerce. 
ACTION:  Closure. 


summary:  NMFS  closes  the  commercial 
fishery  for  king  macken'l  in  thf 
exclusive  et;ononu(:  zone  (EEZ)  iii  the 
western  zone  of  the  Gulf  of  Mexico.  This 
closure  is  necessary  to  prot<'(  t  the  Ciulf 
kuig  mackerel  resource 
DATES:  The  closure  is  effective  12  noon. 
local  tmie.  October  25.  2002.  through 
lune  to.  2003 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Godcharles.  727-:.7U-.'i.U),'.,  fax 
727-,570-55H3.  e-mail 
Mark.Ciodcharles@noaa.gov 

SUPPLEMENTARY  INFORMATION:  The 

fisherv  tor  i  iia>t<il  inuM'"r\  [lelagic  fisii 
(king  mackerel.  Spanish  mackerel,  cero, 
cohia.  little  tunny,  dolphin,  and.  in  the 
Gulf  of  Mexico  onlv.  bluefish)  is 
managed  under  thi-  Fishcr\ 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  MexH  n  and  South  .Mlantic  (FMP). 
The  FMP  was  prrpriri'd  bv  the  Ciulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  ((Councils)  and  is 
imfilt-mented  under  the  authoritv  of  the 
Magiui  son -Stevens  Fisherv 
tiunservatKjn  and  Management  Act 
(Magnusim-Stevens  Act)  by  regulations 
at  nO  CFR  part  622. 

Based  nn  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP.  NMF.S  implemented 
a  commenial  quota  for  the  (iulf  ol 
Mexic(j  migratorv  group  ot  king 
mackerel  in  the  western  zone  ol  1.(11 
milliim  lb  (0.46  million  kg)  (66  FR 
17368.  March  30.  2001). 

lender  50  CFK  t. 22. 43(a).  NMFS  is 
reciuired  to  close  any  segment  of  the 
king  mackerel  commt!rc:ial  fisherv  when 
Its  quota  has  been  reaf:hed.  or  is 
projected  to  be  reached   bv  filing  a 


iiotifi(  ation  at  the  Office  of  the  Federal 
Register  NMFS  has  determined  that  the 
commercial  i|uota  of  1.01  million  lb 
(0.46  million  kg)  for  Gulf  group  king 
mackerel  in  the  western  zone  will  be 
reached  on  October  24.  2002. 
Accordinglv.  the  commercial  fisher\'  for 
Gulf  group  king  mackerel  in  the  western 
zone  is  closed  effective  12  noon,  local 
time.  October  25.  2002.  through  lune  30. 
200.1.  the  end  of  the  fishing  year.  The 
boundary  between  the  eastern  and 
western  zones  is  87  3r06  "VV.  long., 
which  is  a  lint;  directly  south  from  the 
.-Mabama/ Florida  b()undar\ 

Ex(  ept  for  .1  [)erson  aboard  a  charter 
vessel  or  headboat.  during  the  closure, 
no  person  aboaril  a  vessel  for  which  a 
commercial  permit  for  king  mackerel 
has  been  issued  may  fish  for  CJulf  group 
king  mackerel  in  the  EEZ  in  the  closed 
zones  or  siibzones  A  person  aboard  a 
vessel  that  has  a  valid  charter  vessel/ 
headboat  permit  for  coastal  migratorv 
pelagic  fish  mav  continue  to  retain  king 
inai:kerel  in  or  frcjin  the  closed  zones  or 
subzones  under  the  bag  and  possession 
limits  set  forth  in  50  CFR  622.39(cJ(l)(ii) 
and  (c)(2),  provided  the  vessel  is 
operating  as  a  charter  vessel  or 
hi'adbo.it   .\  <  h.irter  vessel  or  headboat 
that  also  has  a  commercial  king 
mackerel  permit  is  considered  to  be 
operating  as  a  charter  vessel  or  headboat 
when  it  i  ,irries  a  p.issenger  who  paws  a 
fee  or  when  there  ,ire  mure  than  three 
persons  aboard,  im  hiding  operator  and 
crew 

During  the  closure,  king  mackerel 
from  the  (  |i)S('d  zones  or  subzones  taken 
III  the  FFZ.  nil  hiding  those  harvested 
under  the  bag  and  possession  limits. 
iii,i\  not  be  purchased  or  sold.  This 
prohibition  does  not  ,i[ipl\  to  trad(>  in 
king  mackerel  from  the  c;losed  zones  or 
subzones  that  were  harvested,  landed 
ashore,  ,»nd  sold  prior  to  the  closure  and 
were  belli  in  cold  storage  by  a  dealer  or 
pro(  cssor 

Clas.sifi(  ation 

This  action  responds  to  the  best 

av.ul.ible  inform.ition  recently  obtained 
from  the  fishi'r\    The  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  that  the  iwi'.d  to  immediately 
iiiipleiiii'iil  this  ,i(  tion  to  (lose  the 
fislii'iA  I  iiiistitiites  good  cause  to  waive 
the  rei|uiii'iiii'iits  to  provide  prior  notice 
and  opportunitv  for  public  comment 
pursu.int  to  thf  .iiithoritv  set  forth  at  5 
Ll.S.C.  553(b)(3)(B).  as  suih  procedures 
would  be  unnecessar\'  and  contrary  to 
the  public  interest   .Similarlv.  there  is  a 
iiei'd  Id  iiiipli'ment  these  measures  in  a 
tlmelv  fashion  (manner)  to  prevent  an 
overrun  of  the  commercial  quota  of  Gulf 
grmij)  king  ma(  kerel.  given  the  capacity 
of  the  fishing  I'lei'l  tn  h.ir\fst  the  quota 


quickly.  Any  delay  in  implementing  this 
action  would  be  impractical  and 
contrarv'  to  the  Magnuson-Stevens  Act. 
the  FMP,  and  the  public  interest.  NMFS 
finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d).  a  delay  in  the  effective 
date  is  waived. 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
under  Executive  Order  12866. 

.Authority:  IH  U.S.C.  1801  i-t  seq. 
Dated:  October  23.  2002. 
Dean  Swanson, 

A<ting  Director.  (Jlfit  I'ol  Suslairuiblv 
Fisheries.  National  Marine  Fisheries  Ser\ice. 
il  K  I)i)<    (l2-27.i()4  Kiled  10-24-02:  :t:,Tl  fiml 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docltet  No.  020606142-2234-02;  I.D. 
041802F] 

RIN  0648-AP39 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Experimental 
Setnet  Sabiefish  Landings  To  Qualify 
Limited  Entry  Sablefish-Endorsed 
Permits  for  Tier  Assignment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  .-Xdministration  (NOAA). 
Cominerc:e. 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  NMFS  .iniiounces  approval  of 
a  regulator\  amendment  to  revise 
sabiefish  tier  qualifications  for  the 
limited  entry,  fixed  gear,  primary 
sabiefish  fisher\ .  NMFS  issues  this  final 
rule  to  amend  tier  qualifications  to 
include  sabiefish  landings  taken  under 
the  provisions  of  an  exempted  fishing 
permit  (KFP)  from  19H4-19H5  with 
setnet  gear  north  of  38    N.  latitude  (lat). 
Setnet  EFP  landings  will  be  added  to  the 
current  pot  (trap)  and  loiigline  landings 
to  qualif\  a  sablefish-endorsed  permit 
for  its  tier  assignment.  This  rule  is 
intended  to  recognize  historical 
sabiefish  landings  made  by  current 
primarv  season  participants. 
DATES:  Effective  October  24.  2002. 
ADDRESSES:  Copies  of  the  environmental 
assessment/n^gulatory  imp.ict  review/ 
initial  regulatorv  flexibilitv  analvsis 
(EA/RIR/IRFA)  "for  this  action  are 
available  from  Donald  Mclsaac, 
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Executive  Director,  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220.  Copies  of  the  final  regulatory  . 
flexibility  analysis  (FRFA)  are  available 
form  D.  Robert  Lohn,  Regional 
Administrator,  Northwest  Region, 
NMFS.  7600  Sand  Point  Way  NE, 
Seattle,  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Jamie  Goen 
(Northwest  Region,  NMFS),  phone:  206- 
526-6140;  fax:  206-526-6736;  and 
email:  yvonne.dereynier@noaa.gov, 
jamie.goen@noaa.gov;  or  Svein  Fougner 
(Southwest  Region,  NMFS),  phone:  562- 
980-4040;  fax:  562-980-4047;  and 
email:  svein.fougner@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  final  rule  is  available  on  the 
Government  Printing  Office's  website  at 
http://wrww.access.gpo.gov/su    docs/ 
aces/acesl40.html. 

Background 

On  June  24,  2002,  NMFS  published  a 
proposed  rule  (67  FR  42525)  based  on 
a  recommendation  of  the  Pacific  Fishery 
Management  Council  (Council),  under 
the  authority  of  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  and  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  NMFS 
requested  public  comments  on  the 
proposed  rule  through  July  24,  2002.  No 
comments  were  received.  NMFS  issues 
this  final  rule  to  amend  tier 
qualifications  for  the  limited  entry, 
fixed  gear,  primary  sabiefish  fisherv'  to 
include  sabiefish  landings  taken  under 
the  provisions  of  an  exempted  fishing 
permit  (EFP)  from  1984-1985  with 
setnet  gear  north  of  38°  N.  lat.  The 
background  and  rationale  for  this  rule 
are  discussed  in  the  preamble  to  the 
proposed  rule  published  on  June  24, 
2002  (67  FR  42525).  Additional 
information  is  available  in  the  EA/RIR/ 
IRFA  prepared  by  the  Council  for  this 
action  (see  ADDRESSES).  Detailed 
information  regarding  the  management 
history  of  the  limited  entry,  fixed  gear, 
sablefish-endorsed  fishery,  including 
the  3-tier  program  is  available  in  the 
preamble  to  the  proposed  rule  for  that 
program  at  63  FR  19878,  April  22.  1998. 
During  1984-1985,  some  vessels  that 
had  historically  participated  in  the  pot 
or  longline  sabiefish  fishery  chose 
instead  to  participate  in  an  EFP  to  test 
sabiefish  catchability  with  setnet  gear 
north  of  38°  N.  lat.  If  those  vessels  had 
not  participated  in  the  setnet  EFP  and 
had  fished  for  sabiefish  with  pot  or 
longline  gear  during  1984-1985  as 


usual,  the  EFP  vessels  may  have 
qualified  for  a  higher  tier  assignment. 

So  as  not  to  discourage  future 
participation  in  EFPs,  the  Council 
recommended  that  NMFS  include  EFP 
setnet  landings  from  1984-1987  in  the 
qualifying  requirements  for  tier 
assignment  for  those  fixed  gear  vessels 
that  had  already  qualified  for  a  sabiefish 
endorsement.  However.  NMFS  did  not 
issue  any  setnet  EFPs  after  1985. 
Therefore.  NMFS  will  amend  the 
regulations  at  50  CFR  part  660  to 
include  landings  of  sabiefish  taken  with 
setnet  gear  north  of  38°  N.  lat.  under  the 
provisions  of  an  EFP  issued  by  NMFS  in 
1984-1985  when  determining  tier 
qualifications  for  permits  that  already 
have  a  sabiefish  endorsement. 

Corrections  to  50  CFR  Part  660 

NMFS  will  make  technical  corrections 
to  50  CFR  part  660  Subpart  A.  Subpart 
B,  Subpart  C.  Subpart  D,  Subpart  E, 
Subpart  F.  Subpart  G.  and  Subpart  H  to 
correct  an  outdated  title  of  an  agency 
official. 

NMFS  will  also  make  technical 
corrections  to  the  groundfish  regulations 
at  50  CFR  part  660.  The  first  correction 
will  add  clarifying  language  to 
§660.323(a){4)(vi)  to  connect  activities 
authorized  under  other  paragraphs,  such 
that  if  a  whiting  reapportionment 
authorized  under  §  660.323(a)(4)(iv) 
were  to  occur,  the  re-opening  of  primary 
whiting  season  described  at 
§660.323(a)(3)(i)  is  included  in  the  list 
of  Federal  actions  to  be  announced  at 
§  660.323(a)(4)(vi).  The  second 
correction  will  update  the  title  of  an 
agencv  official  referenced  in 
§  660.324(d)  and  §660. 350(b)(3).  The 
third  correction  will  amend  a  cross 
reference  in  §  660.324(f).  and 
§  660.325(d)(2)  and  (e)(1).  These 
corrections  are  technical  amendments  to 
the  groundfish  regulations  and  will  not 
change  the  effect  of  the  regulations  on 
fisheries  entities  or  resources. 

Comments  and  Responses 

No  comments  were  received  during 
the  comment  period  for  the  proposed 
rule  (67  FR  42525,  June  24,  2002), 
which  ended  July  24.  2002. 

Changes  from  the  Proposed  Rule 

This  final  rule  includes  two  minor 
changes  to  the  regulatory  text  from  the 
proposed  rule.  In  §660.334,  paragraph 
(d)(3)(ii),  the  last  sentence  was  replaced 
with  a  sentence  specifying  what  is 
meant  by  "application."  The 
replacement  sentence  reads,  "The 
application  shall  consist  of  a  written 
letter  stating  the  applicant's 
circumstances,  requesting  action,  be 
signed  by  the  applicant,  and  submitted 


along  with  the  relevant  documentation 
(fish  tickets)  in  support  of  the 
application  for  a  change  in  tier  status." 
In  §660.334.  paragraph  (d)(3)(iii).  the 
word  "certificate"  was  replaced  with 
the  word  "permit". 

Classification 

Under  5  U.S.C.  553  (d)(1).  the 
Assistant  Administrator  for  Fisheries. 
NOAA  waives  the  30-day  delav  in 
effectiveness  for  this  rule  as  it  relieves 
a  restriction.  This  rule  is  intended  to 
recognize  historical  sabiefish  landings 
made  bv  current  primary  season 
participants.  This  rule  relieves  a 
restriction  by  removing  an  inequity  that 
has  been  in  place  since  1998  due  to  the 
tier  qualification  requirements 
established  for  the  original  tier 
assignments.  This  restriction  is 
preventing  those  sablefish-endorsed 
permit  owners  who  participated  in  the 
setnet  EFP  from  1984-1985  from  using 
their  setnet  EFP  sabiefish  landings 
during  this  period  to  qualif>-  for  tier 
assignments.  This  restriction  has  kept 
some  vessels  from  possibly  qualifying 
for  a  higher  tier  assignment  and  has  thus 
restricted  their  ability  to  land  more 
sabiefish  each  year  since  1998.  This  rule 
relieves  the  restriction  by  allowing 
sablefish-endorsed  permit  owners  who 
participated  in  setnet  EFPs  during 
1984-1985  to  submit  those  setnet  EFP 
sabiefish  landings  to  qualify  for  a  higher 
tier  designation.  Delaying  effectiveness 
of  this  rule  would  unnecessarily 
perpetuate  the  inequity  by  not  allowing 
fishermen  who  qualify  for  a  higher  tier 
assignment  access  to  increased  sabiefish 
landings  associated  with  the  higher  tier 
during  the  2002  primary  season.  The 
primarv  sabiefish  season  for  2002  is 
from  April  1  -  October  31.  The  30-da> 
delav  in  effectiveness  would  not  allow 
fishermen  adequate  time  to  applv  for  a 
tier  upgrade  based  on  setnet  EFP 
sabiefish  landings  and  would  not  allow 
NMFS  time  to  process  that  application 
before  the  end  of  the  2002  primary 
season. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

NMFS  prepa.nl  a  FRFA  de.scribing 
the  impact  of  th.s  action  on  small 
entities.  The  IRFA  was  summarized  in 
the  proposed  rule  on  )une  24.  2002  (67 
FR  42525).  The  following  is  the 
summary  of  the  FRFA. 

Because  the  Council  omitted  setnet 
landings  made  under  EFPs  from  the 
qualif\'ing  requirements  for  the  3-tier 
limited  entry  fixed  gear  sabiefish 
fishery,  this  regulatory  amendment  is 
intended  to  recognize  those  historical 
sabiefish  landings  made  by  current 
primarv  season  participants.  Qualifying 
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requirements  under  subsequent 
amendments  to  the  limited  entrv  fixed 
gear  sablefish  fishery  were  low  enough 
that  the  issue  (if  whether  to  include 
setnet  EFP  landings  did  not  come  up. 
After  implementation  of  the  3-tier 
program,  the  issue  of  whether  to  include 
setnet  landings  to  qualify  for  tier 
assignment  was  brought  to  the  Council's 
attention  through  an  appeal  process 
provided  for  in  the  .i-tier  program's 
regulations. 

In  the  case  of  the  setnet  fishery  north 
of  38'  N.  lat..  some  vessels  that  had 
historicallv  participated  in  the  sablefisli 
fishery  chose  instead  to  participate  in  an 
EFP  to  test  sablefish  catchability  with 
setnet  gear  north  of  38°  N.  lat.  If  those 
vessels  had  not  participated  in  the 
setnet  EFP  and  had  fished  for  sableti.-^h 
with  pot  or  longline  gear  during  14H4- 
1985  as  usual,  the  vessels  may  have 
qualified  for  higher  tier  assignments,  it 
is  inequitable  to  e.xclude  setnet  EFP 
landings  in  the  tier  qualifications  for  a 
vessel  that  historically  participated  in 
the  fixed  gear  sablefish  fishery  and 
could  have  qualified  for  a  higher  tier 
had  it  not  parti(  ipated  m  the  HIP 

In  additicjn.  those  who  partu  ipateti  in 
the  EFPs  with  setnet  gear  believed  thev 
were  investing  in  the  future  of  the  fixed 
gear  fishery  and  took  part  in  the  fisher\ 
with  Council  consent.  If.  in  determining 
the  level  of  a  permit's  qualification  for 
harvest  privileges  the  Council  and 
NMFS  had  decided  to  disallow  landings 
taken  under  the  setnet  EFPs.  thev  could 
have  discouraged  fishers  from  taking 
part  in  experimental  fisheries  in  the 
future  A  public  policy  that  discourages 
participation  in  EFPs  would  inhibit 
useful  innovation  in  the  fishery. 

The  comment  period  on  the  proposed 
rule  (67  FR  42525.  [une  24.  2002)  for 
this  action  ended  on  luly  24.  2002  The 
agency  did  not  receive  any  publu. 
comments  on  the  proposed  rule  or  the 
IRF.-\  during  the  comment  period 

This  rule  will  apply  to  owners  of 
limited  entry  fixed  gear  sablefish 
permits  that  have  a  catch  history  that 
includes  sablefish  fishing  with  setnet 
gear  under  an  experimental  fishing 
permit  While  two  owners  qualify  for 
the  provisions  under  this  rule,  only  one 
is  expected  to  have  sufficient  setnet 
landings  to  move  his  permit  to  a  higher 
sablefish  tier  The  other  owner  already 
has  the  highest  sablefish  tier,  Tier  1 .  and 
could  not  increase  his  tier  assignment 
by  including  setnet  EFP  landings  in  his 
qualifications  All  other  limited  entrv 
fi.xed  gear  sablefish  permit  owners  will 
be  modestly  affected  by  a  shift  of 
sablefish  allocation  toward  the  one 
owner  with  setnet  EFP  landings  history 

The  only  reporting  or  recordkeeping 
requirement  associated  with  this  rule  is 


a  one-tiine  a[)plication  process 
requesting  that  setnet  EFP  landings  be 
in(  luded  in  sablefish  tier  qualifications. 
The  application  consists  of  a  letter 
requesting  action  together  with  any 
relevant  evidence,  in  this  case  fish 
tickets,  to  be  submitted  to  NMFS 
Sustainable  Fisheries  Division  by  the 
party  wishing  to  qualify  for  a  higher  tier 
based  on  setnet  EFP  landings.  The 
api)lication  process  for  a  tier  upgrade 
will  be  open  for  a  window  period 
starting  when  the  final  rule  is  published 
until  December  ,n.  2002. 

CompliaiK  e  requirements  do  not  go 
bevond  general  (  ompliance 
requirements  for  operating  in  the  Pacific 
coast  primary  sablefish  fisher\'.  The 
primary  sablefish  fishery  has  been 
managed  under  the  3-tier  system  since 
U^tH.  so  the  concept  and  the 
compliance  requirements  associated 
with  the  concept  are  well  understood. 
No  specialized  skills  are  needed  for 
meeting  these  i ompliani c  requirements 

The  range  of  alternatives  considered 
to  count  setnet  EFP  sablefish  landings 
toward  tier  qualifi(.ations  were  from 
gi\  ing  vessels  no  credit  for  setnet 
landings  (no  action);  partial  credit  for 
the  landings,  (jr  100  percent  credit  for 
the  l.indings  (adopted  action).  There  is 
no  .ipparent  rationale  to  guide  the 
selection  of  the  partial  credit  approach. 
Theref<jre,  the  partial  credit  approach 
risked  being  .irbitrarv  and  capricious 
and  inlerniedi.ite  options  were  not 
anaU/.ed  The  intermediate  alternatives 
considered  but  not  analyzed  included 
allowing  vessels  with  setnet  landings  to 
cpialifv  for  a  higher  tier  for  a  temporary 
period  of  time  or  creating  an 
intermediate  tier  le\  el  for  which  vessels 
with  setnet  landings  might  qualify.  The 
provision  of  higher  levels  of  access  for 
a  leinporar\  period  has  been  used  in  the 
past  as  a  way  of  reducing  the  nc-gative 
effects  of  disruption  in  the  fishery  while 
small  businesses  make  a  transition  to 
new  restrictions  (e.g..  the  "B"  permits 
lh<it  were  provided  in  Amendment  fi 
and  grandfather  provisions  in 
Amendment  14)   However,  in  this  case, 
vessels  have  been  operating  under  the 
three-tier  system  since  1998,  and  have 
likely  already  made  transitions. 
Additionally,  creating  a  temporary 
higher  tier  doesn't  address,  over  the 
long-term,  the  issue  of  unfairness  to 
historical  fixed  gear  sablefish  fishermen 
who  chose  to  participate  in  the  setnet 
EFP  instead  ami  were  penalized  when 
the  tier  system  was  created  Thus,  a 
temporary  higher  tier  might  still 
discourage  future  participation  in  EFPs 
Therefore,  the  intermediate  alternative 
of  a  temporary  higher  tier  does  not 
address  the  purpose  and  need  of  the 
proposed  action  Similarly,  creation  of 


an  intermediate  tier  level  to  provide 
some  accommodation  for  vessels  with 
setnet  landings  would  present  a 
.  problem  similar  to  that  of  giving  partial 
credit  for  setnet  landings,  (i.e., 
identification  of  a  rational  basis  for 
setting  the  level  of  harvest  for  the 
intermediate  tier).  Creation  of  a  new- 
intermediate  tier  would  also  make  the 
management  system  more  complex. 

The  expected  net  effects  between  no 
action  and  the  adopted  action  are 
primarily  reallocational  in  nature. 
Under  the  adopted  action,  the  amount  of 
reallocation  is  less  than  three  quarters  of 
one  percent  of  the  allocation  to  the 
primary-  fixed  gear  sablefish  fishery, 
with  less  than  one  quarter  of  one 
percent  moving  between  gear  types 
(from  pot  to  longline).  The  permits  for 
some  vessels  may  be  reassigned  to 
higher  tiers,  resulting  in  a  reduction  in 
the  cumulative  limits  for  all  permits  in 
all  tiers.  None  of  the  alternatives 
considered  would  change  the  amount  of 
fixed  gear  sablefish  harvested  or  change 
managers'  ability  to  control  harvest.  The 
adopted  alternative  will  not  adversely 
impact  the  sablefish  stock,  other 
species,  or  the  ocean  environment.  This 
action  is  being  proposed  to  address 
fairness  and  equity  considerations  and 
to  avoid  di.scouraging  future  innovation 
through  EFPs  (innovaticm  may  directly 
contribute  to  meeting  the  objectives  of 
the  FMP  and  Magnuson-Stevens  Act 
national  standard  guidelines).  It  was  for 
these  reasons  that  NMFS  and  the 
Council  adopted  the  action  to  include 
setnet  EFP  sablefish  landings  in  tier 
(lualifications.  which  will  be 
implemented  through  this  final  rule.  A 
copy  of  the  FRFA  is  available  from 
NMFS  (see  ADDRESSES). 

This  rule  contains  a  i:ollection-of- 
information  rec]uirement  that  t;an  only 
apply  to  two  individuals  according  to 
the  requirements  of  the  rule  that 
applicants  are  sablefish-endorsed  permit 
owners  who  participated  in  setnet  EFPs 
between  1984-1985.  Therefore,  because 
this  rule  applies  to  less  than  10  people, 
it  is  not  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure.  American  Samoa,  Fisheries, 
Fishing,  Guam.  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  October  22,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator,  for 
Regulaton'  Programs  National  Marine 
Fisheries  Sen'ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660—  FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§660.324    [Amended] 

2.  In  §  660.324,  paragraph  (d)  remove 
the  words  "Regional  Director"  and  add 
in  their  place,  "Regional 
Administrator",  and  in  Paragraph  (f) 
remove  the  words  "subpart  C"  and  add 
in  their  place,  "§  660.331  through 
§660.341". 

3.  In  §660.334,  paragraphs  (d)(2)  and 
(3)  are  redesignated  as  paragraphs  (d)(3) 
and  (4),  respectively,  a  new  paragraph 
(d)(2)  is  added;  the  newly  redesignated 
paragraphs  (d)(3)  and  (d)(4)  are  revised 
to  read  as  follows: 

§  660.334    Limited  entry  permits 
endorsements. 

***** 

(d)*  *  * 

(2)  Endorsement  and  tier  assignment 

qualifying  criteria. 

(i)  Permit  catch  history.  Permit  catch 
history  will  be  used  to  determine 
whether  a  permit  meets  the  qualifying 
criteria  for  a  fixed  gear  sablefish 
endorsement  and  to  determine  the 
appropriate  tier  assignment  for  endorsed 
permits.  Permit  catch  history  includes 
the  catch  history  of  the  vessel(s)  that 
initially  qualified  for  the  permit,  and 
subsequent  catch  histories  accrued 
when  the  limited  entry  permit  or  permit 
rights  were  associated  with  other 
vessels.  The  catch  history  of  a  permit 
also  includes  the  catch  of  any  interim 
permit  held  by  the  current  owner  of  the 
permit  during  the  appeal  of  an  initial 
NMFS  decision  to  deny  the  initial 
issuance  of  a  limited  entry  permit,  but 
only  if  the  appeal  for  which  an  interim 
permit  was  issued  was  lost  by  the 
appellant,  and  the  owner's  current 
permit  was  used  by  the  owner  in  the 
1995  limited  entry  sablefish  fishery.  The 
catch  history  of  an  interim  permit  where 
the  full  "A"  permit  was  ultimately 
granted  will  also  be  considered  part  of 
the  catch  history  of  the  "A"  permit.  If 
the  current  permit  is  the  result  of  the 
combination  of  multiple  permits,  then 
for  the  combined  permit  to  qualify  for 
an  endorsement,  at  least  one  of  the 


permits  that  were  combined  must  have 
had  sufficient  sablefish  history-  to 
qualify  for  an  endorsement;  or  the 
permit  must  qualify  based  on  catch 
occurring  after  it  was  combined,  but 
taken  within  the  qualifv'ing  period.  If 
the  current  permit  is  the  result  of  the 
combination  of  multiple  permits,  the 
combined  catch  histories  of  all  of  the 
permits  that  were  combined  to  create  a 
new  permit  before  March  12.  1998.  will 
be  used  in  calculating  the  tier 
assignment  for  the  resultant  permit, 
together  with  any  catch  history'  (during 
the  qualifying  period)  of  the  resultant 
permit.  Only  sablefish  catch  regulated 
by  this  part  that  was  taken  with  longline 
or  trap  (pot)  gear  will  be  considered  for 
the  sablefish  endorsement,  except  that 
vessels  qualifv'ing  for  the  sablefish 
endorsement  based  on  longline  or  trap 
(pot)  landings  may  include  setnet 
sablefish  landings  defined  at  (d)(2)(ii)(B) 
of  this  section  in  meeting  tier 
assignment  qualifications.  Sablefish 
harvested  illegally  or  landed  illegally 
will  not  be  considered  for  this 
endorsement. 

(ii)  Sablefish  endorsement  tier 
assignments.  Only  limited  entry,  fixed 
gear  permits  with  sablefish 
endorsements  will  receive  cumulative 
trip  limit  tier  assignments. 

(A)  The  qualifying  weight  criteria  for 
Tier  1  are  at  least  898,000  lb  (407.326 
kg)  cumulative  round  weight  of 
sablefish  caught  over  the  years  1984- 
1994.  The  qualifying  weight  criteria  for 
Tier  2  are  at  least  380.000  lb  (172.365 
kg),  but  no  more  than  897.999  lb 
(407,326  kg)  cumulative  round  weight  of 
sablefish  caught  over  the  years  1984- 
1994.  Fixed  gear  permits  with  less  than 
380.000  lb  (172.365  kg)  cumulative 
round  weight  of  sablefish  caught  over 
the  years  1984-1994  qualify'  for  Tier  3. 
All  qualif\'ihg  sablefish  landings  must 
be  caught  with  longline  or  trap  (pot), 
although  setnet  landings  defined  at  sub- 
paragraph (B)  of  this  section  may  also  be 
included  in  tier  assignment  qualifying 
landings.  Sablefish  taken  in  tribal  set 
aside  fisheries  does  not  qualif\'. 

(B)  Setnet  sablefish  landings  are 
included  in  sablefish  endorsement  tier 
assignment  quaUfying  criteria  if  those 
landings  were  made  north  of  38=  N.  lat. 
under  the  authority  of  an  EFP  issued  by 
NMFS  in  any  of  the  years  1984-1985.  by 
a  vessel  that'landed  at  least  16.000  lb 
(7,257  kg)  of  sablefish  with  longline  or 
trap  (pot)  gear  in  any  one  year  between 
1984-1994. 

(iii)  Evidence  and  burden  of  proof.  A 
vessel  owner  (or  person  holding  limited 
entrv  rights  under  the  express  terms  of 
a  written  contract)  applying  for 
issuance,  renewal,  replacement, 
transfer,  or  registration  of  a  limited 


entrv  permit  has  the  burden  to  submit 
evidence  to  prove  that  qualification 
requirements  are  met.  The  owner  of  a 
permit  endorsed  for  longline  or  trap 
(pot)  gear  applying  for  a  sablefish 
endorsement  or  a  tier  assignment  under 
this  section  has  the  burden  to  submit 
evidence  to  prove  that  qualification 
requirements  are  met.  The  iollovving 
evidentiary  standards  apply: 

(A)  A  certified  copy  of  the  current 
vessel  document  (USCG  or  State)  is  the 
best  evidence  of  vessel  ownership  and 
LOA. 

(B)  A  certified  copy  of  a  State  fish 
receiving  ticket  is  the  best  evidence  of 
a  landing,  and  of  the  type  of  gear  used. 

(C)  A  copy  of  a  written  contract 
reserving  or  conveying  limited  entry 
rights  is  the  best  evidence  of  reser\'ed  or 
acquired  rights. 

(D)  Such  other  relevant,  credible 
evidence  as  the  applicant  may  submit, 
or  the  SFD  or  the  Regional 
Administrator  request  or  acquire,  may 
also  be  considered. 

(3)  Issuance  process  for  sablefish 
endorsements  and  tier  assignments,  (il 
No  new  applications  for  sablefish 
endorsements  will  be  accepted  after 
November  30,  1998. 

(ii)  All  tier  assignments  and 
subsequent  appeals  processes  were 
completed  by  September  1998.  If. 
however,  a  permit  owner  w-ith  a 
sablefish  endorsement  believes  that  his 
permit  may  qualih-  for  a  change  in  tier 
status  based  on  qualifications  in 
paragraph  (d)(2)(ii)(B)  of  this  section, 
the  SFD  will  accept  applications  for  a 
tier  change  through  December  31.  2002. 
The  application  shall  consist  of  a 
written  letter  stating  the  applicant's 
circumstances,  requesting  action,  be 
signed  by  the  applicant,  and  submitted 
along  with  the  relevant  documentation 
(fish  tickets)  in  support  of  the 
application  for  a  change  in  tier  status. 

(iii)  After  review  of  the  evidence 
submitted  under  paragraph  (ii).  and  any 
additional  information  the  SFD  finds  to 
be  relevant,  the  Regional  Administrator 
will  issue  a  letter  of  determination 
notifying  a  permit  owner  of  whether  the 
evidence  submitted  is  sufficient  to  alter 
the  initial  tier  assignment.  If  the 
Regional  Administrator  determines  the 
permit  qualifies  for  a  different  tier,  the 
permit  owner  will  be  issued  a  permit 
with  the  revised  tier  assignment  once 
the  initial  permit  is  returned  to  the  SFD 
for  processing. 

(iv)  If  a  permit  owner  chooses  to  file 
an  appeal  of  the  determination  under 
paragraph  (iii)  of  this  section,  the  appeal 
must  be  filed  with  the  Regional 
Administrator  within  30  days  of  the 
issuance  of  the  letter  of  determination. 
The  appeal  must  be  in  writing  and  must 
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allege  facts  or  circumstances,  and 
include  credible  evidence 
demonstrating  why  the  permit  qualifies 
for  a  different  tier  assignment  The 
appeal  of  a  denial  of  an  application  for 
a  different  tier  assignment  will  not  tie 
referred  to  the  ("ouncil  for  a 
recommendation  under  *?  660  J4()  (e). 

(v)  Absent  good  cause  for  further 
delay,  the  Regional  Administrator  will 
issue  a  written  decision  on  the  appeal 
within  30  days  of  receipt  of  the  appeal 
The  Regional  Administrator's  decision 
is  the  final  administrative  dtn^ision  of 
the  Department  of  Commerce  as  of  the 
date  of  the  decision. 

(4)  Ownership  requirements  and 
limitations,  (i)  No  partnership  or 
corporation  may  own  a  limited  entry 
permit  with  a  sablefish  endorsement 
unless  that  partnership  or  corporation 
owned  a  limited  entry  permit  with  a 
sablefish  endorsement  on  November  1. 
2000.  Otherwise,  only  individual 
human  persons  mav  own  limited  t!nlr\ 
permits  with  sablefish  endorsements. 

(ii)  No  person,  partnership,  or 
corporation  may  have  ownership 
interest  in  or  hold  more  than  three 
permits  with  sablefish  endorsements, 
except  for  persons,  partnerships,  or 
corporations  that  had  ownership 
interest  in  more  than  3  permits  with 
sablefish  endorsements  as  of  November 
1,  2000.  The  exemption  from  the 
maximum  ownership  level  of  3  permits 
only  applies  to  ownership  of  the 
particular  permits  that  were  owned  on 
November  1.  2000  Persons, 
partnerships  or  corporatiims  that  had 
ownership  interest  3  or  more  permits 
with  sablefish  endorsements  as  of 
November  1.  2000.  may  not  acquire 
additional  permits  beyond  those 
particular  permits  owned  on  November 
1.  2000.  If.  at  some  future  time,  a 
person,  partnership,  or  c:orporation  that 
owned  more  than  3  permits  as  of 
November  1.  2000.  sells  or  otherwise 
permanently  transfers  (not  leases)  some 
of  its  originally  owned  permits,  such 
that  they  then  own  fewer  than  3 
permits,  they  may  then  acquire 
additional  permits,  but  may  not  have 
ownership  interest  in  or  hold  more  than 
3  permits. 

(iii)  A  partnership  or  corporation  will 
lose  the  exemptions  provided  in 
paragraphs  (d)(4)(i)  and  (ii)  of  this 


section  on  the  effective  date  of  any 
change  in  the  corporation  or  partnership 
from  that  which  existed  on  November  1, 
2000.  A  'change  "  in  the  partnership  or 
corporation  means  a  change  in  the 
corporate  or  partnership  membership, 
except  a  (.hange  caused  bv  the  death  of 
<i  member  providing  the  death  did  not 
ri'sult  in  anv  new  members.  A  change  in 
membership  is  not  considered  to  have 
occurred  if  a  member  becomes  legally 
incapacitated  and  a  trustee  is  appointed 
to  act  on  his  behalf.  n(jr  if  the  ownership 
of  shares  among  existing  members 
changes,  nor  if  a  member  leaves  the 
( orporation  or  partnership  and  is  not 
replaced  Changes  in  the  ownership  of 
[)iibliclv  held  stock  will  not  be  deemed 
changes  in  ownership  of  the 
corporation. 
***** 

5.  In  §660  335.  paragraphs  (d)(1). 
(d)(2).  and  (e)(1)  are  revised  to  read  as 
follows: 

§660.335     Limited  entry  permits  renewal, 
combination,  stacking,  change  of  permit 
ownership  or  permit  holdership,  and 
transfer. 

***** 

(d)  •  •  * 

(1)  General  The  permit  owner  may 
convey  the  limited  entry  permit  to  a 
different  person.  The  new  permit  owner 
will  not  be  authorized  to  use  the  permit 
until  the  change  in  permit  ownership 
has  been  registered  with  and  approved 
bv  the  SFD.  The  SFD  will  not  approve 

a  change  in  permit  ownership  for 
limited  entrv  permits  with  sablefish 
endorsements  that  does  not  meet  the 
ownership  requirements  for  those 
permits  described  at  §660.334  (d)(4). 

(2)  Effective  date.  The  change  in 
ownership  of  the  permit  or  change  in 
the  permit  hokier  will  be  effective  on 
the  dav  the  change  is  approved  by  SFD. 
unless  there  is  a  concurrent  change  in 
the  vessel  registered  to  the  permit. 
Requirements  for  changing  the  vessel 
registered  to  the  permit  are  described  at 
paragraph  (e)  of  this  section. 
***** 

(e)*  *  * 

(1)  (ieneral.  A  permit  may  not  be  used 
with  anv  vessel  other  than  the  vessel 
registered  to  that  permit.  For  purposes 
of  this  section,  a  permit  transfer  occurs 
when,  through  SFD.  a  permit  owner 


registers  a  limited  entr>'  permit  for  use 
with  a  new  vessel.  Permit  transfer 
applications  must  be  submitted  to  SFD 
with  the  appropriate  documentation 
described  at  paragraph  (g)  of  this 
section.  Upon  receipt  of  a  complete 
application,  and  following  review  and 
approval  of  the  application,  the  SFD 
will  reissue  the  permit  registered  to  the 
new  vessel. 
***** 

6.  In  §660.350,  paragraph  (b)(3) 
remove  the  term  "RA"  and  add,  in  its 
place,  the  words  "Regional 
Administrator". 

7   In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  660  remove 
the  words  "Regional  Director  "  and  add, 
in  their  place,  the  words  "Regional 
Administrator"  in  the  following  places: 

a.  Section  660.12,; 

b.  Section  660.14  (b),  (c),  (e),  and 
(0(2); 

c.  Section  660.15,  (e)  and  (j); 

d.  Section  660.17  (a),  (c),  (d),  {e)(l), 
(e)(2).  (e)(4)  and  (k); 

e.  Section  600.21  (l)introductorv  text, 
(l)(l),(l)(2).and(l)(3)and(l)(4); 

f.  Section  660.23  (a)  and  (b); 

g.  Section  660.27  (e),  (f)(1).  (f)(2) 
intoductorv  text,  and  (f)(2)(i); 

h.  Section  660.28  (b),  (e).  (g),  (h), 
(i)(l).and(i)(2)(ii); 

i.  Section  660.31  (c)(2),  (d)(2),  and 
(g)(2); 

).  Section  660.43  (b); 

k.  Section  660.50  (c); 

1.  Section  660.51  (a),  (b).  (c)(l).{c)(2). 
(d),(e),(n.  (g)(1).  (g)(2).  and  (j)(2); 

m.  Section  660.52  (a),  {b)(l)  and  (b)(3); 

n.  Section  660.53  (c)(2)  and  (d)(2); 

o.  Section  660.65  (a)  and  (d); 

p.  Section  660.66  introducton,'  text 
and  (a); 

q.  Section  660.67  (c)(1).  (c)(2),  (c)(4), 
(d)(2){iii),  and  (d)(2)(iv); 

r.  Section  660.81  (e); 

s.  Section  660.84  {c)(2)  and  {cj(4); 

t.  Section  660.85  (a); 

u.  Section  660.302; 

V.  Section  660.321  (a); 

w.  Section  660.324  (d); 

x.  Section  660.339; 

y.  Section  660.402; 

z.  Section  660.409  (a)(1)  and  (b)(1); 

aa.  Section  660.411  (c). 
[PR  Doc.  02-27360  Filed  10-24-02;  3:33  pm] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1491 

RIN  0578-AA37 

Farm  and  Ranch  Lands  Protection 
Program 

agency:  Commodity  Credit  Corporation, 
Department  of  Agriculture  (USDA). 
action:  Proposed  rule. 

summary:  This  proposed  rule  sets  forth 
the  policies  implementing  the  farmland 
protection  program.  The  Farm  Security 
and  Rural  Investment  Act  of  2002 
repealed  the  Farmland  Protection 
Program  (FPP),  established  by  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  and  authorized  a 
new  farmland  protection  program.  The 
new  program  will  be  called  the  Farm 
and  Ranch  Lands  Protection  Program 
(FRPP)  to  both  distinguish  it  from  the 
repealed  program  and  to  better  describe 
the  types  of  land  the  program  seeks  to 
protect.  Under  the  FRPP,  the  Secretary 
of  Agriculture,  acting  through  the 
Natural  Resources  Conservation  Service 
(NRCS).  is  authorized,  on  behalf  of  the 
Commodity  Credit  Corporation  (CCC) 
and  under  its  authorities,  to  purchase 
conservation  easements  for  the  purpose 
of  protecting  topsoil  by  limiting 
nonagricultural  uses  of  the  land.  As  set 
forth  in  this  proposed  rulemaking, 
NRCS  proposes  to  continue  to 
administer  FRPP  using  the  same  request 
for  application  (RFA)  process  to 
announce  funding  availability  that  it  has 
used  since  authorization  of  the 
Farmland  Protection  Program  in  1996. 
NRCS  seeks  comments  from  the  public 
on  this  proposed  rule. 
DATES:  Written  comments  must  be 
received  on  or  before  December  30, 
2002. 

ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  submitted 
to  Denise  Coleman,  Farmland  Protection 
and  Community  Planning  Staff.  Natural 
Resources  Conservation  Service,  PO  Box 


2890.  Washington,  DC  20013-2890. 
Attention:  FRPP  Comments.  FAX:  (202) 
720-0745.  The  Proposed  Rule  can  also 
be  accessed  and  comments  submitted 
via  Internet  to 

c/enj'se.coyeman@usda.gov  Attention: 
FRPP  Comments.  Users  can  access  the 
Natural  Resources  Conservation  Service 
(NRCS)  homepage  at:  http:// 
www.nrcs.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Coleman,  Farmland  Protection 
Program  Manager.  Natural  Resources 
Conservation  Service;  phone;  (202)  720- 
9476;  fax:  (202)  720-0745;  e-mail: 
denise.coIeman@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background  Related  to  the  Farm  and 
Ranch  Lands  Protection  Program 

Urban  sprawl  continues  to  threaten 
the  Nation's  farm  and  ranch  land.  Social 
and  economic  changes  over  the  past 
three  decades  have  influenced  the  rate 
at  which  land  is  converted  to 
nonagricultural  uses.  Population 
growth,  demographic  changes,  large  lot 
development,  expansion  of 
transportation  systems,  and  economic 
prosperity  have  contributed  to  increased 
agricultural  land  conversion  rates. 
Increased  population,  growing 
affluence,  expanded  transportation,  and 
cultural  factors  of  "bigger  means  better,  " 
has  accelerated  the  depopulation  of  the 
urban  centers  and  has  resulted  in  the 
conversion  of  farmland.  Between  1960 
and  1990.  metropolitan-area  population 
grew  by  50  percent  while  the  acreage  of 
developed  land  increased  100  percent. 
About  45  percent  of  new  construction 
between  the  years  of  1994  and  1997 
occurred  in  rural  areas,  with  nearly  80 
percent  being  land  bordering  urban 
areas.  Overall,  this  translates  to  over  2.8 
million  acres  being  converted  per  year, 
with  2  million  devoted  to  housing 
(USDA,  2000). 

According  to  the  USDA  National 
Resources  Inventory  (NRI),  urban  and 
built-up  areas  increased  from  65.3 
million  acres  in  1992  to  79  million  acres 
in  1997,  equaling  an  area  approximately 
the  size  of  Ohio.  Perhaps  more 
important  than  the  overall  rate  of  land 
conversion  is  the  location  and  type  of 
land  subject  to  this  change  in  land  use. 
On  average,  prime  and  important 
farmlands  are  being  converted  at  a  rate 
two  to  four  times  that  of  other  lands. 
Based  on  NRI  urban  and  built-up  data 
for  the  1980s,  46  percent  of  the  land 


converted  to  urban  and  built-up  uses 
comes  from  cropland  and  pasture,  while 
38  and  14  percent  comes  from  forest 
land  and  range  land,  respectively.  Much 
of  the  land  being  lost  is  prime,  unique. 
or  important  farmland  located  near 
cities.  Moreover,  an  end  to  farm  and 
forest  land  conversion  is  not  in  sight. 
The  National  Home  Builders 
Association  forecasts  an  expansion  of 
1.3  to  1.5  million  new  homes  per  year 
through  2010  (USDA.  2000). 

As  a  result  of  these  land  use  changes, 
there  is  growing  national  interest  in  the 
protection  of  farm  and  ranch  land.  Once 
developed,  productive  farmland's  rich 
topsoil  is  effectively  lost  forever,  placing 
future  food  security  for  the  Nation  at 
risk.  Furthermore,  land  use  devoted  to 
agriculture  provides  an  important 
contribution  to  environmental  quality, 
history,  and  scenic  beauty. 

Overview  of  the  Farm  and  Ranch  Lands 
Protection  Program 

The  FRPP  is  a  voluntary  program  that 
helps  farmers  and  ranchers  keep  their 
land  in  agriculture.  The  program 
provides  matching  funds  to  State. 
Tribal,  local  governments,  and  non- 
governmental organizations  with 
existing  farmland  protection  programs 
to  purchase  conservation  easements. 
Funds  from  FRPP  cannot  be  used  to 
restore  historical  or  archaeological 
resources  nor  can  funds  be  used  to  share 
in  the  cost  of  conservation  practices. 

Under  the  FRPP.  NRCS  proposes  to 
continue  to  administer  the  program 
using  the  public  notice  process,  as  it  has 
since  the  Farmland  Protection  Program 
was  authorized  in  1996.  Through  the 
public  notice  process,  NRCS  will  solicit 
applications  from  federally  recognized 
Indian  Tribes.  States,  units  of  local 
government,  and  non-governmental 
organizations  to  cooperate  in  the 
acquisition  of  conservation  easements 
on  farms  and  ranches  for  the  purpose  of 
protecting  topsoil  from  conversion  to 
nonagricultural  use.  Although  NRCS  has 
authority  to  acquire  other  interests  in 
land,  the  RFA  will  seek  to  fund  the 
acquisition  of  conservation  easements. 

To  participate,  entities  with  existing 
agricuhural  land  protection  programs 
submit  to  the  local  NRCS  State  Office 
applications  requesting  FRPP  funds  to 
purchase  conservation  easements  that 
restrict  the  conversion  of  farm  and 
ranch  land  to  nonagricultural  uses. 
Entities  eligible  to  participate  in  the 
FRPP  include: 
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•  Any  agency  of  any  State  or  local 
government  or  federally  recognized 
Indian  Tribe  (including  a  farmland 
protection  board  or  land  resource 
council  established  under  State  law);  or 

•  Anv  organization  that: 

•  Is  organized  principally  for  one  or 
more  of  the  following  conservation 
purposes:  the  preservation  of  land  for 
recreation,  open  space,  historically 
important  land  areas  and  structures,  and 
natural  wildlife  habitat: 

•  Is  operated  exclusively  for 
charitable,  religious,  or  educational 
purpose,  with  no  part  of  it.^  net  earnings 
paid  to  anv  private  shareholder  or 
individual  and  no  substantial  part  of  its 
activities  influencing  legislation  or 
intervening  in  any  political  campaign 
for  or  against  a  public  office  candidate; 
or 

•  Normallv  receives  more  than  one- 
third  of  its  support  in  each  taxable  year 
frr)m  anv  combination  of  gifts,  grants, 
contributions,  or  membership  fees,  ami 
normally  receives  not  more  than  one- 
third  of  its  support  in  each  tax  year  from 
the  sum  of  gross  investment  income. 

To  be  eligible  for  FRPP,  the  land 
proposed  for  a  conservation  easement 
must: 

•  Contain  prime.  unic|ue.  or  other 
productive  soil  as  defined  by  the 
Farmland  Protection  Policy  Act  of  1981. 
as  amended  (7  U.S.C.  4201  et  seq.]:  or 

•  Contain  historical  or  archaeological 
resources;  and 

•  Be  subject  to  a  pending  offer  from 
an  eligible  entitv;  and 

•  Be  privately  owned. 

Aside  from  demonstrating  land  and 
entitv  eligibilitv.  entities  wishing  U> 
receive  FRPP  funds  must  also 
demonstrate: 

•  A  commitment  to  long-term 
conservation  of  agricultural  lands; 

•  A  capabilitv  to  ac:quire,  manage, 
and  enforc:e  easements. 

•  Staff  capacity  that  will  be  dedicated 
to  monitoring  and  easement 
stewardship;  and 

•  The  availability  of  funds  to  acquire 
and  manage  conservation  easements. 

Selection  will  be  based  on  national 
criteria  as  determined  by  the  NR(;S 
Chief,  set  forth  in  the  RFA.  and 
additional  State  criteria  as  determined 
by  the  appropriate  State 
Conser\ationist.  Examples  of  national 
criteria  may  include: 

•  Acreage  of  prime,  unique,  and 
important  farm  and  ranch  land  to  be 
protected: 

•  Total  acres  of  land  to  be  protet:ted 
with  the  requested  award; 

•  Acreage  of  prime,  unique,  and 
important  farm  and  ranch  land 
identified  in  the  National  Resources 
Inventory  as  converted  to 
nonagricultural  uses; 


•  Total  acres  needing  protection; 

•  Number  or  acreage  of  historic  and 
archaeological  resources  to  be  protected 
on  farm  or  ranch  lands; 

•  Anticipated  average  FRPP  cost  per 
acre; 

•  Rate  of  land  conversion  (e.g..  local 
land-use  conversion  rates); 

•  Degree  of  leveraging  guaranteed  by 
eligible  entities: 

•  History  of  eligible  entity's 
commitment  to  conservation  planning 
and  conservation  practice 
implementation; 

•  Fligible  entity's  history  of 
acquiring,  managing,  holding,  and 
enforcing  c:(mservati(jn  easements.  This 
could  include  annual  farmland 
protection  expenditures,  monetary 
donations  received,  accomplishments, 
and  staffing  levels; 

•  A  description  of  the  eligible  entity's 
farmland  protection  strategy  and  how 
the  FRPP  application  submitted  by  the 
entitv  corresponds  to  the  entity's 
strategic  plan;  and 

•  Eligible  entity's  total  estimated 
acres  of  unfunded  conservation 
easements  on  prime,  unique,  and 
important  farm  and  ranch  land. 

Examples  of  State  criteria  developed 
bv  the  State  Conservationist  may 
include: 

•  Proximity  of  the  parcel  to  other 
protei  ted  i  lusters: 

•  Pmximitv  of  the  parcel  to  other 
agrii  ultural  operations  and 
uifrdstructure; 

•  Parcel  size; 

•  Tvpc  of  land  use; 

•  Maximum  FRPP  cost  expended  per 
acre; 

•  Environmental,  cultural,  and  social 
benefits; 

•  Degree  of  leveraging  by  the  entity; 
and 

•  Other  criteria  as  determined  by  the 
State  Oinservationist. 

Criteria  used  to  (evaluate  applications 
will  be  available  t(j  the  public  through 
the  NRCS  State  Conservationist. 
Pending  offers  must  be  for  acquiring  an 
easement  in  perpetuitv  except  w'here 
State  law  prohibits  a  permanent 
easement  Once  an  entitv  is  selected  for 
funding.  NRCS.  on  the  behalf  of  CCC. 
enters  into  a  c;ooperative  agreement  with 
the  entity,  thereby  obligating  money  for 
the  easement  ac:quisition.  The  selected 
entity  works  with  the  landowner; 
processes  the  easement  acquisition: 
holds,  manages,  and  enforces  the 
easement.  Landowners  retain  all  rights 
to  use  the  property  for  agriculture  A 
Federal  contingent  right  interest  in  the 
property  must  be  included  in  each 
easement  deed  for  the  protection  of  the 
Federal  investment.  In  addition,  all 
lands  enrolled  in  FRPP  must  have  a 


conservation  plan  developed  based  on 
the  NRCS  Field  Office  Technical  Guide 
(FOTG)  specifications  and  highly 
erodible  and  wetland  conservation 
provisions,  in  accordance  with  7  CFR 
part  12. 

The  Federal  share  for  any  easement 
acquisition  is  limited  to  a  maximum  of 
50  percent  of  the  appraised  fair  market 
value  of  the  conservation  easement.  As 
Dart  of  its  share  of  the  cost  of  purchasing 
a  conservation  easement  an  eligible 
entity  may  include  a  charitable  donation 
by  the  landowner  of  not  more  than  25 
percent  of  the  appraised  fair  market 
value  of  the  conservation  easement. 
Where  the  easement  purchase  price  is 
less  than  the  appraised  fair  market 
value,  an  entity  may  choose  to  provide 
50  percent  of  the  purchase  price  of  the 
conservation  easement.  If  the  50  percent 
of  the  purchase  price  option  is  chosen, 
the  NRCS  share  will  not  exceed  the 
entity's  contribution. 

Regulatory  Certifications 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  The  Office  of  Management 
and  Budget  ((JMB)  has  been  determined 
that  this  proposed  rule  is  not  a 
significant  rule  making  action. 
Therefore,  no  benefit  cost  assessment  of 
potential  impacts  is  necessary. 

Regulatory  Flexibility  Act 

Pursuant  to  5  U.S.C  605(c)  of  the 
Regulatory  Flexibility  Act.  it  has  been 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  by  that  Act.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  for  this  proposed  rule.  This 
proposed  rule  implements  the  Farm  and 
Ranch  Lands  Protection  Program,  which 
involves  the  voluntary  acquisition  of 
interests  in  property  by  NRCS  in 
partnership  with  State,  local,  and  Tribal 
governments  and  nonprofit  entities. 

Small  Business  Regulator}-  Enforcement 
Fairness  Act  of  1996 

This  proposed  rule  is  not  a  major  rule 
as  defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  proposed  rule 
will  not  result  in  annual  effect  on  the 
economy  of  $100,000,000  or  more,  a 
major  increase  in  costs  or  prices,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iruiovation.  or  the  ability 
of  U.S. -based  companies  to  compete  in 
domestic  and  export  markets. 
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Environmental  Analysis 

A  draft  Environmental  Assessment 
(EA)  has  been  prepared  to  assist  NRCS 
in  determining  whether  this  proposed 
rule  would  have  a  significant  impact  on 
the  quality  of  the  human  environment 
such  that  an  Environmental  Impact 
Statement  (EIS)  should  be  prepared. 
Based  on  the  results  of  the  draft  EA. 
NRCS  proposes  issuing  a  finding  of  no 
significant  impact  (PONS!)  before  a  final 
rule  is  published.  Copies  of  the  draft  EA 
and  FONSI  may  be  obtained  from 
Denise  Coleman.  Farmland  Protection 
and  Community  Planning  Staff  Natural 
Resources  Conservation  Service,  PO  Box 
2890.  Washington,  DC  20013-2890.  The 
FRPP  draft  EA  and  FONSI  will  also  be 
available  at  the  following  Internet 
address:  http://www.nrcs.usda.gov/ 
programs/EnvAssess/FPP/FPP.html. 

Written  comments  on  the  draft  EA 
and  FONSI  should  be  sent  to  Denise 
Coleman,  Farmland  Protection  and 
Community  Planning  Staff  Natural 
Resources  Conservation  Service,  PO  Box 
2890,  Washington.  DC  20013-2890. 

Paperwork  Reduction  Act 

Section  2702  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  provides 
that  the  promulgation  of  this  proposed 
rule  is  carried  out  without  regard  to 
Chapter  35  of  Title  44,  United  States 
Code  (commonly  known  as  the 
Paperwork  Reduction  Act). 

Executive  Order  1 2988,  Civil  Justice 
Reform 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988.  NRCS  has  not  identified  any 
State  or  local  laws  or  regulations  that 
are  in  conflict  with  this  regulation  or 
that  would  impede  full  implementation 
of  this  rule.  Nevertheless,  in  the  event 
that  such  a  conflict  were  to  be 
identified,  the  proposed  rule  would 
preempt  the  State  or  local  laws  or 
regulations  found  to  be  in  conflict.  The 
provisions  of  this  proposed  rule  are  not 
retroactive.  Before  an  action  may  be 
brought  in  a  Federal  court  of  competent 
jurisdiction,  the  administrative  appeal 
rights  afforded  persons  at  7  CFR  part 
614  must  be  exhausted. 

Executive  Order  13132,  Federalism 

This  proposed  rule  has  been  reviewed 
in  accordance  with  the  requirements  of 
Executive  Order  13132,  Federalism. 
NRCS  has  determined  that  the  rule 
conforms  to  the  federalism  principles 
set  forth  in  the  Executive  Order;  would 
not  impose  any  compliance  cost  on  the 
States;  and  would  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  on  the  various  levels  of 
government. 

Unfunded  Mandates  Reform  Act  of  199.5 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  2  U.S.C. 
1531-1538,  NRCS  has  assessed  the 
effects  of  this  rulemaking  action  of 
State,  local,  and  Tribal  governments, 
and  the  public.  This  action  does  not 
compel  the  expenditure  of  SIOO.000.000 
or  more  by  any  State,  local,  or  Tribal 
government,  or  anyone  in  the  private 
sector;  therefore,  a  statement  under 
section  202  of  the  Act  is  not  required 

List  of  Subjects  in  7  CFR  Part  1491 

Administrative  practice  and 
procedure.  Agriculture.  Soil 
conservation. 

For  the  reasons  stated  in  the 
preamble,  the  Commodity  Credit 
Corporation  proposes  to  amend  Chapter 
XIV  bv  adding  a  new  part  1491  as  set 
forth  below: 

PART  1491— FARM  AND  RANCH 
LANDS  PROTECTION  PROGRAM 

Subpart  A — General  Provisions 

Sec. 

1491.1  .^ppii(:al)ility. 

1401.2  .■\tiministration 

1491.3  Det'inilions. 

1491.4  PrngPiini  ri'quirements. 
1491..')  .\ppli(.titi()ii  i)ro(:(Hiures. 

1491 .6  Ranking  (  on^iderations  and 
proposal  s('l(M:ti()n. 

1491.7  Funding  priorities. 

Subpart  B — Cooperative  Agreements  and 
Conservation  Easement  Deeds 

1491.20  C^ooporative  agreements. 

1491.21  Funding. 

1491.22  Conservation  easement  deeds. 
1491.2.1  Easemi^nt  modifications. 

Subpart  C — General  Administration 

1491.. '10     \'iolations  ,inil  remedies. 

1491. :il      .Xppeals. 

1491. :j2     Scheme  or  device. 

Authority:  Ifi  t  S.C.  :mMh.  :iH.lli. 

Subpart  A— General  Provisions 

§1491.1     Applicability. 

(a)  The  regulations  in  this  part  set 
forth  policies,  procedures,  and 
requirements  for  program 
implementation  of  the  Farm  and  Ranch 
Lands  Protection  Program  as 
administered  by  the  Natural  Resources 
Conser\'ation  Service  (NRCS).  FRPP 
cooperative  agreements  and  easements 
signed  on  or  after  the  effective  date  of 
the  final  regulation  will  be  administered 
according  to  7  CFR  part  1491. 

(b)  The  NRCS  Chief  may  implement 
FRPP  in  any  of  the  50  States,  the  District 
of  Columbia,  the  Commonwealth  of 


Puerto  Rico.  Guam,  the  Virgin  Islands  of 
the  United  States,  .American  Samoa,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands. 

§1491.2    Administration. 

(a)  The  regulations  in  this  part  will  be 
administered  under  the  general 
supervision  and  direction  of  the  NRCS 
Chief 

(b)  NRCS  shall: 

(1)  Provide  overall  pnigram 
management  and  implementation 
leadership  for  FRPP: 

(2)  Develop,  maintain,  and  ensure  that 
policies,  guidelines,  and  procedures  are 
carried  out  to  meet  program  goals  and 
objectives: 

(3)  Ensure  that  the  FRPP  share  of  the 
cost  of  an  easement  or  other  deed 
restrictions  in  eligible  land  shall  not 
exceed  50  percent  of  the  appraised  fair 
market  value  of  the  conservatitjn 
easement; 

(4)  Determine  land  and  entity 
eligibility: 

(5)  Make  funding  decisions  and 
determine  allocations  of  program  funds; 

(6)  Coordinate  with  the  Office  of  the 
General  Counsel  (OGC)  tn  ensure  the 
legal  sufficiency  of  the  cooperative 
agreement  and  the  easement  deed  or 
other  legal  instrument: 

(7)  Sign  and  monitor  cooperative 
agreements  for  the  CCC  with  the 
selected  entity: 

(8)  Monitor  and  ensure  conservation 
plan  compliance  with  highly  erodible 
land  and  wetland  provisions  in 
accordance  with  7  CFR  part  12:  and 

(9)  Provide  leadership  for 
establishing,  implementing,  and 
overseeing  administrative  proces.ses  lor 
easements,  easement  payments,  and 
administrative!  and  financ  lal 
performance  reporting. 

(c)  NRCS  may  enter  into  cooperative 
agreements  with  eligible  entities  to 
assist  NRCS  with  implementation  ot  this 
Part. 

§1491.3     Definitions. 

The  following  definitions  may  be 
applicable  to  this  part: 

Agricultural  uses  arf>  defined  by  State 
law.  (If  the  agency  finds  that  a  State 
definition  of  agriculture  is  so  broad  that 
an  included  use  could  lead  to  the 
degradation  of  soils.  NRCS  reser\es  the 
right  to  impose  greater  deed  restrictions 
on  property  than  allowable  under  a 
State  definition  of  agriculture  in  order  to 
protect  topsoil.) 

Chief  means  the  Chief  of  NRCS. 
USDA. 

Commodity  Credit  Corporation  (CCC) 
is  a  Government-owned  and  operated 
entity  that  was  created  to  stabilize. 
support,  and  protect  farm  income  and 
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prices.  CCC  is  managed  by  a  Bt)ard  of 
Directors,  subject  to  the  general 
supenision  and  direction  of  the 
Secretary  of  Agriculture,  who  is  an  ex- 
officio  director  and  chairperson  of  the 
Board.  CCC  provides  the  funding  for 
FRPP.  and  NRCS  administers  the  FRPP 
on  its  behalf. 

Conservation  Easement  means  a 
voluntary,  legallv  rec:orded  restriction, 
in  the  form  of  a  deed,  on  the  use  of 
propertv,  in  order  to  protect  resources 
such  as  agricultural  lands,  historic 
structures,  open  space,  and  wildlife 
habitat. 

Conservation  Plan  means  the 
document  that — 

•  Applies  to  highly  erodible 
cropland; 

•  Describes  the  conservation  system 
applicable  to  the  highly  erodible 
cropland  and  describes  the  decisions  of 
the  person  with  respect  to  location,  land 
use.  tillage  systems,  and  conser\'ation 
treatment  measures  and  schedules; 

•  Is  approved  bv  the  local  soil 
conservation  district  in  consultation 
with  the  local  committees  established 
under  Section  8  (b)(5)  of  the  Soil 
Conservation  and  Dfimestic  Allotment 
Act  (16  U.S.C.  5909h(b)(5))  and  the 
S«»t;retary.  or  by  the  Secretary . 

Contingent  right  is  an  interest  in  land 
held  hv  the  LJnited  States,  whith  the 
United  States  may  e.xercise  under 
specific  circumstances  in  order  to 
enforce  the  terms  of  the  conservation 
easement  or  hold  title  to  the  easement. 

Eligible  entities  means  federally 
recognized  Indian  Tribes.  States,  units 
of  l(x;al  government,  and  certain  non- 
governmental organizations  (see 
definition  below],  which  have  a 
farmland  protection  program  that 
purchases  agricultural  conservation 
easements  for  the  purpose  of  protecting 
topsoil  bv  limiting  conversntn  to  iion- 
agricultural  uses  of  the  land. 
Additionally,  to  be  eligible  for  FRPP.  the 
entity  must  have  pending  offers  (see 
definition  below),  for  the  actiuiring 
const'rvation  easements  foi  th*-  purpose 
of  protecting  agricultural  land  from 
conversion  to  nonagricultural  uses. 

Eligible  land  is  privately  owned  land 
on  a  farm  or  ranch  that  has  prinu'. 
unique,  statewide,  or  localh'  important 
soil,  or  contains  historical  or 
arc  haeologic:al  resources,  and  is  subject 
to  ri  pending  offer  by  an  eligible  entity 
Eligible  land  includes  cropland, 
rangf^land.  grassland,  and  pasture  I.iikI, 
as  well  as  forest  land  that  is  <ui 
incidental  p.irt  ot  an  agric:ultural 
operation.  Other  incidental  land  that 
would  not  otherwise  be  eligible,  but 
when  considered  as  part  of  a  pending 
offer,  may  be  considered  eligible,  if 
inclusion  of  such  land  would 


significantly  augment  protection  of  the 
associated  farm  or  ranch  land. 

Fair  market  value  of  the  conservation 
easement  is  ascertained  through 
standard  real  property  appraisal 
methods.  Fair  market  value  is  the 
amount  in  cash,  for  which  in  all 
probability  the  property  would  have 
sold  on  the  effective  date  of  the 
appraisal,  after  a  reasonable  exposure  of 
time  on  the  open  competitive  market, 
from  a  wiUing  and  reasonably 
knowledgeable  seller  to  a  witling  and 
reasonably  knowledgeable  buyer. 
Neither  the  seller  nor  the  buyer  act 
under  any  compulsion  to  buy  or  sell, 
giving  due  consideration  to  all  available 
economic  uses  of  the  property  at  the 
time  of  the  appraisal. 

Field  Office  Technical  Cuide  (FOTG) 
is  the  official  document  for  NRCS 
guidelines,  criteria,  and  standards  for 
planning  and  applying  conservation 
treatments  and  conservation 
management  systems.  The  FOTC; 
contains  detailed  information  on  the 
conservation  of  soil,  water,  air,  plant, 
and  animal  resources  applicable  to  the 


local  area  for  which  if  is  prepared. 

eolo 
resources  must  be: 


Historical  and  an:haeological 


•  Listed  in  the  National  Register  of 
Historic  Places  (established  under  the 
National  Historic  Preservation  Act 
(NHPA),  16  U.S.C.  470.  et  seq.).  or 

•  Formally  determined  eligibU?  for 
listing  in  the  National  Register  of 
Historic  Places  (bv  the  State  Historic 
Preservation  Officer  (SHPO)  or  Tribal 
Historic  Pre.servation  Officer  (THPO) 
and  the  Keeper  of  the  National  Register 
in  ac:cordance  with  Section  10(j  of  the 
NHPA),  or 

•  F(3rmally  listed  in  the  State  or 
Tribal  Register  of  Historic  Places  of  the 
SHPO  (designated  under  section  101 
(b)(1)(B)  of  the  NHPA)  or  the  THPO 
(designated  under  section  101(d)(1)(C) 
of  the  NHPA). 

Land  Evaluation  and  Site  Assessment 
System  (LESA)  is  the  Federal  land 
evaluation  system  used  to  rank  land, 
based  on  soil  pot(!ntial  for  agriculture, 
as  well  as  social  and  economic  factors, 
such  as  location,  access  to  market,  and 
adjacent  land  use.  (Ftjr  additional 
information  see  the  Farmland  Protection 
Poli(  y  Act  Rule  (7  CFR  part  658). 

Landowner  means  a  person,  persons, 
estate,  corporation,  or  other  business  or 
nonprofit  entitv  having  fee  title 
ownershi{)  of  farm  (tr  ranch  land. 

Natural  Resources  tlonservation 
,Ser\  ici!  is  an  agency  of  the  I J.S. 
Department  of  Agriculture. 

Non-governmental  organization,  is 
defined  as  any  organization  that: 

•  Is  organized  for,  and  at  all  times 
since  the  formation  of  the  organization. 


has  been  operated  principally  for  one  or 
more  of  the  conservation  purposes 
specified  in  clause  (i).  (ii).  (iii),  or  (iv) 
of  section  170(h)(4)(A)  of  the  Internal 
Revenue  code  of  1986; 

•  Is  an  organization  described  in 
section  501(c)(3)  of  that  code  that  is 
exempt  from  taxation  under  501(a)  of 
that  code; 

•  Is  described  in  section  509(a)(2)  of 
that  code;  or 

•  Is  described  in  section  509(a)(3)  of 
that  code  and  is  controlled  by  an 
organization  described  in  section 
509(a)(2)  of  that  code. 

Other  interests  in  land  include  any 
right  in  real  property  recognized  by 
State  law,  including  fee  title.  FRPP 
funds  will  only  be  used  to  purchase 
other  interests  in  land  with  prior 
approval  from  the  Chief. 

Other  productive  soils  are  soils  that 
are  contained  on  farm  or  ranch  land  that 
is  identified  as  farmland  of  statewide  or 
local  importance  and  is  used  for  the 
production  of  food,  feed,  fiber,  forage,  or 
oilseed  crops.  The  appropriate  State  or 
local  government  agency  determines 
statewide  or  locally  important  farmland 
with  concurrence  from  the  State 
Conservationist.  Generally,  these 
farmlands  produce  high  yields  of  crops 
when  treated  and  managed  according  to 
acceptable  farming  methods.  In  some 
states  and  localities,  farmlands  of 
statewide  and  local  importance  may 
include  tracts  of  land  that  have  been 
designated  for  agriculture  by  State  law 
or  local  ordinance.  7  f]FR  part  657.  sets 
forth  the  process  for  designating  soils  as 
statewide  or  locally  important. 

Pending  offer  is  a  written  bid. 
c(mtract,  or  option  extended  to  a 
landowner  by  an  eligible  entity  to 
acquire  a  conservation  easement  before 
the  legal  title  to  these  rights  has  been 
conveyed  for  the  purposf^  of  limiting 
non-agricultural  uses  of  the  land. 

Prime  and  unique  farmland  are 
defined  separately,  as  follows: 

•  Prime  farmland  is  land  that  has  the 
best  combination  of  physical  and 
chemical  characteristics  for  producing 
ff)od.  feed,  fiber,  forage,  oilseed,  and 
other  agricultural  crops  with  minimum 
inputs  of  fuel,  fertilizer,  pesticides,  and 
labor,  without  intolerable  soil  erosion, 
as  (letermintHi  by  the  S(H:retary, 

•  Unique  farmland  is  land  other  than 
prime  farmland  that  is  used  for  the 
producticm  of  specific  high-value  food 
and  fiber  crops,  as  determined  by  the 
Secretary.  It  has  the  s()eciHl  combination 
of  soil  quality.  lot:ation.  growing  season, 
and  moisture  supply  needed  to 
economically  produce  sustained  high 
quality  or  high  yields  of  spt^cific  crops 
when  treated  and  managed  according  to 
acceptable  farming  methods.  Examples 
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of  such  crops  include  citrus,  tree  nuts, 
olives,  cranberries,  fruits,  and 
vegetables.  Additional  information  on 
the  definition  of  prime,  luiique,  or  other 
productive  soil  can  be  found  in  7  CFR 
part  657  and  7  CFR  part  658. 

Secretary  is  the  Secretary  of  the  U.  S. 
Department  of  Agriculture. 

State  Technical  Committee  means  a 
committee  established  by  the  Secretary 
of  the  U,S.  Department  of  Agricuhure  in 
a  State  pursuant  to  16  U.S.C.  3861  and 
7  CFR  part  610,  subpart  C. 

State  Conservationist  means  the  NRCS 
employee  authorized  to  direct  and 
supervise  NRCS  activities  in  a  State,  the 
Caribbean  Area  (Puerto  Rico  and  the 
Virgin  Islands],  or  the  Pacific  Basin  Area 
(Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands). 

§  1 491 .4    Program  requirements. 

(a)  Under  the  FRPP.  the  Secretary,  on 
behalf  of  CCC.  shall  purchase 
conservation  easements,  in  partnership 
with  eligible  entities,  from  landowners 
who  voluntarily  wish  to  protect  their 
farm  and  ranch  lands  from  conversion 
to  nonagricultural  uses.  Eligible  entities 
submit  applications  to  NRCS  State 
Offices  to  partner  with  NRCS  to  acquire 
conservation  easements  on  farm  and 
ranch  land.  NRCS  enters  into 
cooperative  agreements  with  selected 
entities  and  provides  funds  for  up  to  50 
percent  of  the  appraised  market  value 
for  the  easement  purchase.  In  return,  the 
entity  agrees  to  acquire,  hold,  manage, 
and  enforce  the  easement.  A  Federal 
contingent  right  interest  in  the  property 
must  be  included  in  each  easement  deed 
for  the  protection  of  the  Federal 
investment. 

(b)  The  term  of  all  easements  will  be 
in  perpetuity  unless  prohibited  by  State 
law, 

(c)  To  be  eligible  to  receive  FRPP 
funding,  an  entity  must  meet  the 
definition  of  "eligible  entity"  as  listed 
in  the  "Definitions"  section  of  this 
proposed  rule.  In  addition,  eligible 
entities  wishing  to  receive  FRPP  funds 
must  also  demonstrate: 

(1)  A  commitment  to  long-term 
conservation  of  agricultural  lands; 

(2)  A  capability  to  acquire,  manage, 
and  enforce  easements; 

(3)  Sufficient  number  of  staff  that  will 
be  dedicated  to  monitoring  and 
easement  stewardship;  and 

(4)  The  availability  of  funds, 

(d)  Eligible  land  must  meet  the 
definition  of  "eligible  land"  as  provided 
herein.  In  addition: 

(1)  Entire  farms  or  ranches  may  be 
enrolled  in  FRPP, 

(2)  Farms  must  contain  at  least  50 
percent  of  prime,  unique,  statewide,  or 


locally  important  soil,  unless  otherwise 
determined  by  the  State  Conservationist, 
or  contain  historical  or  archaeological 
resources, 

(3)  Eligible  lands  are  farm  and  ranch 
lands  that  must  be  subject  to  a  pending 
offer,  as  defined  in  the  "Definitions" 
section  of  this  proposed  rule,  for 
purchase  of  a  conservation  easement, 

(4)  Eligible  land  must  be  privately 
owned.  NRCS  will  not  enroll  land  in 
FRPP  that  is  owned  in  fee  title  by  an 
agency  of  the  United  States  or  State  or 
local  government,  or  land  that  is  already 
subject  to  an  easement  or  deed 
restriction  that  limits  the  conversion  of 
the  land  to  nonagricultural  use.  unless 
otherwise  determined  by  the  Secretary. 

(5)  Eligible  land  must  be  owned  by 
landowners  who  certify  that  they  do  not 
exceed  the  adjusted  gross  income 
limitation  eligibility  requirements  set 
forth  in  Section  1604  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002. 

(e)  Prior  to  FRPP  fund  disbursement, 
all  parcels  must  have  an  appraisal. 
Appraisals  shall  be  completed  and 
signed  by  a  State-certified  or  licensed 
appraiser  and  shall  contain  a  disclosure 
statement  by  the  appraiser.  The 
appraisal  shall  conform  to  either  the 
Uniform  Standards  of  Professional 
Appraisal  Practices  or  the  Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions:  or,  with  NRCS  National 
Office  approval,  be  valued  using  an 
alternative  real  estate  evaluation  system 
used  bv  the  State  government  in 
expending  State  funds.  Where  an 
alternative  real  estate  evaluation  system 
is  used,  parcels  will  be  given  equal 
priority  as  those  having  current 
appraisals. 

(f)  At  the  discretion  of  the  Chief,  a 
standard  easement  will  be  required  as  a 
condition  for  program  participation. 

(g)  The  landowner  shall  be 
responsible  for  complying  with  the 
Highly  Erodible  Land  and  Wetland 
Conservation  provisions  of  the  Food 
Security  Act  of  1985,  as  amended,  and 
7  CFR  part  12. 

§1491.5    Application  procedures. 

(a)  When  funds  are  available.  NRCS 
publishes  a  Request  for  Applications  in 
the  Federal  Register  or,  at  the  discretion 
of  the  Chief,  uses  another  process  to 
solicit  applications  from  eligible  entities 
to  cooperate  in  the  acquisition  of 
conservation  easements  on  farms  and 
ranches.  Information  required  in  the 
application  will  be  set  forth  in  the 
Request  for  Applications. 

(b)  To  participate,  an  eligible  entity 
submits  an  application  to  NRCS  for  the 
acquisition  of  conser\'ation  easements 
on  eligible  farm  or  ranch  land,  on  which 


the  entity  already  has  pending  offers. 
An  entity's  application  contains  a 
request  to  fund  one  or  more  parcels.  All 
applications  must  be  submitted  to  the 
appropriate  NRCS  State  Conservationist 
by  the  specified  date,  as  indicated  in  the 
Request  for  Applications. 

§  1 491 .6    Ranking  considerations  and 
proposal  selection. 

(a)  Once  the  NRCS  State 
Conservationist  has  assessed  entity 
eligibilitv  and  land  eligibility,  the  State 
Conservationist  shall  use  National  and 
State  criteria  to  evaluate  the  land  and 
rank  parcels,  contained  within  the 
entity's  application.  Entities  and  parcels 
will  be  selected  for  participation  based 
on  the  entities'  responses  to  the  Request 
for  Applications.  Selection  will  be  based 
on  national  ranking  criteria  set  forth  by 
the  Chief  in  the  Request  for 
Applications  and  state  criteria  as 
determined  by  the  State  Conservationist, 
with  advice  from  the  State  Technical 
Committee. 

(1)  Examples  of  national  criteria  may 
include; 

(i)  Acreage  of  prime,  unique,  and 
important  farm  and  ranch  land  to  be 
protected; 

(ii)  Total  acres  of  land  to  be  protected 
with  the  requested  award; 

(iii)  Acreage  of  prime,  unique,  and 
important  farm  and  ranch  land 
identified  in  the  National  Resources 
Inventory  as  converted  to 
nonagricultural  uses; 

(iv)  Total  acres  needing  protection; 
(v)  Number  or  acreage  of  historic  and 
archaeological  resources  to  be  protected 
on  farm  or  ranch  lands: 

(vi)  Anticipated  average  FRPP  cost  per 
acre: 

(vii)  Rate  of  land  conversion  (p.t,'.. 
local  land  use  conversion  rates); 

(viii)  Degree  of  leveraging  guaranteed 
bv  eligible  entities; 

(ix)  History  of  eligible  entity's 
commitment  to  conservation  planning 
and  conservation  practice 
implementation; 

(x)  Eligible  entity's  history  of 
acquiring,  managing,  holding,  and 
enforcing  conservation  easements.  This 
could  include  annual  farmland 
protection  expenditures,  monetary 
donations  received,  accomplishments, 
and  staffing  levels; 

(xi)  A  description  of  the  eligible 
entitv's  farmland  protection  strategy  and 
how  the  FRPP  application  submitted  by 
the  entity  corresponds  to  the  entity's 
strategic  plan;  and 

(xii)  Eligible  entity's  estimated  acres 
of  unfunded  conservation  easements  on 
prime,  unique,  and  important  farm  and 
ranch  land. 
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(2)  E.xamples  of  State  or  local  criteria 
determined  by  the  State  Conser\'ationist 
include; 

(i)  Proximity  of  parcel  to  other 
protected  clusters; 

(ii)  Proximity  of  parcel  to  other 
agricultural  operations  and 
infrastructure; 

(iii)  Parcel  size; 

(iv)  Type  of  land  use; 

(v)  Maximum  FRPP  cost  expended  per 
acre; 

(vi)  Degree  of  leveraging  by  the  entity; 

(b)  State  ranking  criteria  will  be 
de\eloped  on  a  State-by-State  basis. 
Prior  to  proposal  submission,  interested 
entities  should  contact  the  State 
Conservationist  located  in  their  State  for 
a  full  listing  of  applicable  National  and 
State  ranking  criteria. 

(c)  The  .NRCS  State  Conservationist 
may  seek  advice  from  the  State 
Technical  Committee  (established 
pursuant  to  16  U.S.C.  3861)  in 
evaluating  the  merits  of  the 
applications. 

§1491.7    Funding  priorities. 

(a)  NRCS  will  only  consider  funding 
the  acquisition  of  eligible  land  ui  the 
Program  if  the  agricultural  viability  of 
the  land  can  be  rU^monstrated   For 
example,  the  land  must  be  of  suffic  lent 
size  and  have  boundaries  that  allow  for 
efficient  management  of  the  area.  The 
land  must  also  have  access  to  markets 
for  its  products  and  a  support 
infrastructure  appropriate  for 
agricultural  production. 

(b)  NRCS  may  not  fund  the 
acquisition  of  eligible  lands  if  NRCS 
determines  that  the  protection  provided 
bv  the  FRPP  would  not  be  effective 
because  of  on-site  or  off-site  conditions. 

(c)  .NRCS  will  place  a  higher  priority 
on  easements  acquired  by  entities  that 
have  extensive  experience  in  managing 
and  enforcing  easements. 

(d)  During  the  application  period, 
pending  offers  having  appraisals 
completed  and  signed  by  State-certified 
appraisers  within  the  preceding  one 
year  shall  receive  higher  funding 
priority  by  the  NRCS  State 
Conservationist.  Before  funding  is 
released  for  easement  acquisition,  the 
cooperating  entitv  must  provide  NR('S 
with  a  copy  of  the  certified  appraisal. 

(e)  NRCS  may  place  a  higher  prioritv 
on  lands  and  locations  that  help  crt-ate 
a  large  tract  of  protected  area  for  viable 
agricultural  production  and  that  are 
under  increasing  urban  development 
pressure(s). 

(f)  NRCS  may  place  a  higher  priority 
on  lands  and  locations  that  link  to  other 
Federal,  Tribal,  or  State  governments  or 
non-governmental  organization  efforts 
with  complementar\'  farmland 


pnjtection  objectives  [e.g..  open  space, 
watershed  and  wildlife  habitat 
protection). 

(g)  NRC;S  mav  place  a  higher  priority 
on  lands  that  provide  multifunctional 
benefits  including  social,  economic,  and 
environmental  benefits. 

(h)  A  higher  prioritv  may  be  given  to 
certain  geographic  regions  where  the 
enrollment  of  particular  lands  may  help 
achieve  National,  State,  and  regional 
goals  and  objectives,  or  enhance  e.xisting 
gcn'ernment  or  private  conservation 
projects. 

(i)  NRCS  may  place  a  higher  priority 
on  the  national  ranking  criteria  listed 
herein  than  State  criteria,  if  the  NRCS 
Chief  deems  appropriate. 

Subpart  B — Cooperative  Agreements 
and  Conservation  Easement  Deeds 

§  1 491 .20    Cooperative  agreements. 

(a)  NRCS,  on  behalf  of  CCC,  enters 
into  a  cooperative  agreement  with  those 
entities  selected  for  funding  awards. 
Once  a  proposal  is  selected  by  the  State 
Conservationist,  the  entity  must  work 
with  the  appropriate  State 
(xinservationist  to  finalize  and  sign  the 
cooperative  agreement  incorporating  all 
ne(  essarv  FRPP  requirements.  The 
i:oopt?rative  agreement  addresses: 

( 1 )  The  interests  in  land  to  be 
acquired,  including  the  form  of  the 
easements  to  be  used  and  terms  and 
conditions; 

(2)  The  management  and  enforcement 
of  the  rights  acquired; 

(3)  The  role  of  NRCS; 

(4)  The  responsibilities  of  the 
easement  manager  on  lands  acquired 
with  the  assistance  of  FRPP;  and 

(5)  Other  requirements  deemed 
necessarv  by  NRC^S  to  protect  the 
interests  of  the  United  States. 

(b)  The  coop(!rative  agreement  will 
also  include  an  attachment  listing  the 
parcels  accepted  by  the  State 
Conservationist,  landowners'  names, 
addresses,  location  map(s).  and  other 
relevant  information  An  example  of  a 
cooperative  agreement  may  be  obtained 
from  the  State  Conservationist. 

§1491.21     Funding. 

(a)  The  State  Conservationist,  in 
coordination  with  the  cooperating 
entitv,  shall  determine  the  NRCS  share 
of  the  cost  of  purchasing  a  conservation 
easement. 

(b)  Under  the  FRPP.  NRCS  may 
provide  up  to  50  percent  of  the 
appraised  fair  market  value  of  the 
conservation  easement.  Entities  are 
required  to  supplement  the  NRCS  share 
of  the  cost  of  the  conservation  easement. 

(c)  Landowner  donations  up  to  25 
percent  of  the  appraised  fair  market 


value  of  the  conservation  easement  may 
be  considered  part  of  the  entity's 
matching  offer. 

(d)  The  entity  must  provide,  in  cash, 
at  least  25  percent  of  the  appraised  fair 
market  value  of  the  conservation 
easement.  When  providing  its  share  of 
the  cost  of  the  conservation  easement, 
an  entity  may: 

(1)  Provide  in  cash,  at  least  25  percent 
of  the  appraised  fair  market  value  of  the 
conservation  easement,  when 
accompanied  by  a  landowner  donation; 
or 

(2)  Provide  at  least  50  percent  of  the 
purchase  price,  in  cash,  of  the 
conservation  easement.  In  this  situation, 
the  NRCS  share  cannot  exceed  the 
entity's  contribution. 

(e)  FRPP  funds  may  not  be  used  for 
expenditures  such  as  appraisals, 
surveys,  title  insurance,  legal  fees,  costs 
of  easement  monitoring,  and  other 
related  administrative  costs  incurred  by 
the  entity. 

(f)  If  the  State  Conservationist 
determines  that  the  purchase  of  two  or 
more  conservation  easements  are 
comparable  in  achieving  FRPP  goals,  the 
State  Conservationist  shall  not  assign  a 
higher  priority  to  any  one  of  these 
conservation  easements  based  on  lesser 
cost  to  FRPP. 

§  1 491 .22    Conservation  easement  deeds. 

(a)  Under  FRPP,  a  landowner  grants 
an  easement  to  an  eligible  entity  with 
which  NRCS  has  entered  into  an  FRPP 
cooperative  agreement.  The  easement 
shall  require  that  the  easement  area  be 
maintained  in  accordance  with  FRPP 
goals  and  objectives  for  the  term  of  the 
easement. 

(b)  Pending  offers  by  an  eligible  entity 
must  be  for  acquiring  an  easement  in 
perpetuity,  except  where  State  law 
prohibits  a  permanent  easement. 

(c)  The  conveyance  document  or 
conservation  easement  deed  used  by  the 
eligible  entity  may  be  reviewed  and 
approved  by  the  NRCS  National  Office 
and  Office  of  the  General  Counsel  (OGC) 
before  being  recorded. 

(d)  Since  title  to  the  easement  is  held 
by  an  entity  other  than  the  United 
States,  the  conveyance  document  must 
contain  a  "contingent  right  "  clause  that 
provides  that  all  rights  conveyed  by  the 
landowner  under  the  document  will 
become  vested  in  the  United  States 
should  the  eligible  entity  (i.e..  the 
grantee(s])  abandon  or  attempt  to 
terminate  the  conservation  easement.  In 
addition,  the  contingent  right  also 
provides,  in  part,  that  the  Secretary 
takes  title  to  the  easement,  if  the  eligible 
entity  fails  to  uphold  the  easement  or 
attempts  to  transfer  the  easement 
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without  first  securing  the  consent  of  the 
Secretary. 

(e)  As  a  condition  for  participation,  a 
conservation  plan  will  be  developed  b> 
NRCS  in  consultation  with  the 
landowner  and  implemented  according 
to  the  NRCS  Field  Office  Technical 
Guide  and  approved  by  the  local 
conservation  district.  The  conservation 
plan  will  be  developed  and  managed  in 
accordance  with  the  Food  Security  Act 
of  1985,  as  amended,  7  CFR  part  12  or 
subsequent  regulations,  and  other 
requirements  as  determined  by  the  State 
Conservationist.  To  ensure  compliance 
with  this  conservation  plan,  the 
easement  will  grant  to  the  United  States, 
through  NRCS,  its  successors  or  assigns, 
a  right  of  access  to  the  easement  area. 

(f]  The  cooperating  entity  shall 
acquire,  hold,  manage  and  enforce  the 
easement.  The  cooperating  entity  may 
have  the  option  to  enter  into  an 
agreement  with  governmental  or  private 
organizations  to  carry  out  easement 
stewardship  responsibilities  if  approved 
by  NRCS. 

§  1 491 .23    Easement  modifications. 

(a)  After  an  easement  has  been 
recorded,  no  amendments  to  the 
easement  will  be  made  without  prior 
approval  by  NRCS. 

(b)  Easement  modifications  will  be 
approved  only  when  easement  is  duly 
prepared  and  recorded  in  conformity 
with  standeird  real  estate  practices, 
including  requirements  for  title 
approval,  subordination  of  liens,  and 
recordation,  and  when  the  amendment 
is  consistent  with  the  purposes  of  the 
conservation  easement. 

Subpart  C — General  Administration 

§  1 491 .30    Violations  and  remedies. 

(a)  In  the  event  of  a  violation  of  the 
terms  of  the  easement,  the  entity  shall 
notify  the  landowner.  The  landowner 
may  be  given  reasonable  notice  and. 
where  appropriate,  an  opportunity  to 
voluntarily  correct  the  violation  in 
accordance  with  the  terms  of  the 
conservation  easement, 

(b)  In  the  event  that  the  cooperating 
entity  fails  to  enforce  any  of  the  terms 
of  the  easement  as  determined  in  the 
sole  discretion  of  the  Secretary,  the 
Secretary  and  his  or  her  successors  and 
assigns  shall  have  the  right  to  enforce 
the  terms  of  the  easement  through  any 
and  all  authorities  available  under 
Federal  or  State  law.  In  the  event  that 
the  cooperating  entity  attempts  to 
terminate,  transfer,  or  otherwise  divest 
itself  of  any  rights,  title,  or  interests  of 
the  easement  or  extinguish  the  easement 
or  without  the  prior  consent  of  the 
Secretary  and  payment  of  consideration 


to  the  United  States,  then,  at  the  option 
of  the  Secretary,  all  right,  title,  and 
interest  in  the  conservation  easement 
shall  become  vested  in  the  United  States 
of  America. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  NRCS  reserves  the  right  to 
enter  upon  the  easement  area  at  any 
time  to  remedy  deficiencies  or  easement 
violations,  as  it  relates  to  the 
conservation  plan.  The  entry  may  be 
made  at  the  discretion  of  NRCS  when 
the  actions  are  deemed  necessan,'  to 
protect  highly  erodible  soils  and 
wetland  resources.  The  landowner  shall 
be  liable  for  any  costs  incurred  by  the 
United  States  as  a  result  of  the 
landowner's  negligence  or  failure  to 
comply  with  the  easement 
requirements. 

(d)  The  United  States  shall  be  entitled 
to  recover  any  and  all  administrative 
and  legal  costs,  including  attorney's  fees 
or  expenses,  associated  with  any 
enforcement  or  remedial  action. 

(e)  The  conservation  easement  shall 
include  an  indemnification  clause 
requiring  landowners  to  indemnif\', 
defend,  and  hold  harmless  the  United 
States  from  any  liability  resulting  from 
the  negligent  acts  of  the  landowner. 

(f)  In  instances  where  an  easement  is 
terminated  or  extinguished,  NRCS  will 
collect  CCC's  share  of  the  conservation 
easement  based  on  the  appraised  fair 
market  value  at  the  time  the  easement 
is  violated  or  terminated.  CCC's  share 
shall  be  in  proportion  to  its  percentage 
of  original  investment, 

§1491.31     Appeals. 

(a)  A  person  or  cooperating  entity 
peulicipating  in  FRPP  may  obtain  a 
review  of  any  administrative 
determination  concerning  eligibility  for 
participation  utilizing  the 
administrative  appeal  regulations 
provided  in  7  CFR  part  614. 

(b)  Before  a  person  may  seek  judicial 
review  of  any  action  taken  under  this 
part,  the  person  must  exhaust  all 
administrative  appeal  procedures  set 
forth  in  paragraph  (a)  of  this  section, 
and  for  the  purposes  of  judicial  review, 
no  decision  shall  be  a  final  agency 
action  except  a  decision  of  the  U.  S. 
Department  of  Agriculture  under  these 
provisions. 

(c)  Any  appraisals,  market  analyses, 
or  supporting  documentation  that  may 
be  used  by  the  NRCS  to  determine 
property  value  are  considered 
confidential  information,  and  shall  be 
disclosed  only  as  determined  by  the 
cooperating  entity  and  NRCS  in 
accordance  with  applicable  law. 


§  1 491 .32    Scheme  or  device. 

(a)  If  it  is  determined  by  the  Secretary' 
that  a  landowner  or  cooperating  entity 
have  employed  a  scheme  m  device  to 
defeat  the  purposes  of  this  part,  any  part 
of  any  program  payment  otherwise  due 
or  paid  such  landowner  or  cooperating 
entity  during  the  applicable  period  may 
be  withheld  or  be  required  to  be 
refunded  with  interest  thereon,  as 
determined  appropriate  by  CCC, 

(b)  A  scheme  or  device  includes,  but 
is  not  limited  to.  coercion,  fraud, 
misrepresentation,  depriving  any  other 
person  or  entity  of  payments  for 
easements  for  the  purpose  of  obtainint; 
a  payment  to  which  a  person  would 
otherwise  not  be  entitled, 

.Signed  in  Washingtun,  UC,  on  October  16. 
2002. 

Bruce  I.  Knight. 

Virp  Presidrnt.  Commodity  Crcrdii 
Corporation  and  Chiff.  S'atural  nr<ioiirn's 
Conscnation  Senicf. 

|FR  Doc.  02-2r>8HH  Filed  l()-JH-ll2:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docltet  No.  RM01 -12-000] 

Remedying  Undue  Discrimination 
Through  Open  Access  Transmission 
Service  and  Standard  Electricity 
Marlcet  Design 

October  22.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  technical  conferences. 


SUMHIIARY:  On  July  31.  2002.  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  in  the 
above-captioned  docket,  proposing  to 
amend  its  regulations  to  remedy  undue 
discrimination  through  open  access 
transmission  ser\'ice  and  standard 
electricity  market  design.  The 
Commission  has  scheduled  a  series  of 
public  conferences,  to  be  held  in  the 
Commission  Meeting  Room,  to  address 
specific  areas  of  concern  about  the 
proposed  rule.  Persons  interested  in 
speaking  at  the  conferences  should  file 
requests  to  speak  on  or  before  October 
25,2002. 

DATES:  Requests  to  speak  are  due: 
October  25,  2002.  Conferences  will  be 
held  on:  November  6.  2002.  November 
19,  2002,  and  December  3.  2002. 
ADDRESSES:  Send  requests  to  speak  to: 
Office  of  the  Secretary.  Federal  Energy 
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Regulatorv  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McKinley,  Office  of  External 
Affairs,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426,  (202)  502-8004. 
SUPPLEMENTARY  INFORMATION: 

1.  Take  notice  that  technical 
conferences  led  by  Commissioners  and 
members  of  Commission  staff  will  be 
held  on  November  6,  2002,  November 
19,  2002.  and  December  3,  2002.  Each 
conference  will  take  place  from 
approximately  9:30  a.m.  until  5  p.m.  in 
the  Commission  Meeting  Room  on  the 
second  floor  of  the  offices  of  the  Federal 
Energv  Regulatory  Commission,  888 
First  Street.  NE..  VVashington.  DC.  All 
interested  persons  may  attend,  and 
registration  is  not  required;  however,  in- 
person  attendees  are  asked  to  notify  the 
Commission  of  their  intent  to  attend  bv 
sending  an  e-mail  message  to 
customerfifprc.gov. 

2.  These  technical  conferences  are 
intended  to  be  working  sessions  that 
focus  on  clarifving  areas  of  concern  with 
the  proposed  rule,  resolving  differences, 
and  devising  solutions  to  the  difficult 
issues  that  have  been  identified  during 
the  Ccmimission  s  outreach  efforts 
following  issuance  of  the  Notice  of 
Proposed  Rulemaking  (NOFR)  in  this 
docket.  To  make  the  conferences 
successful,  we  encourage  participants  to 
come  prepared  to  support  alternative 
proposals  and  offer  concrete  solutions  to 
the  issues  that  have  been  raised. 

3.  As  specified  in  the  Notice  issued  in 
this  docket  on  October  2.  2002,  the 
.November  6,  2002,  conference  will 
focus  on  pricing  proposals  for  network 
upgrades  and  expansions.  The 
Commission  wants  to  ensure  that 
uifrastructure  will  be  built  in  a  timelv 
manner  and  that  costs  will  be  recovered 
in  a  fair  and  efficient  manner.  In 
particular,  the  discussions  will  attempt 
to  clarifv'  and  seek  consensus  on: 

a.  Definitions  of  pricing  policies 
including  types  of  participant  funding. 

(1)  "Beneficiaries  pav" — the 
beneficiarv.  whether  a  single  t:ustomer. 
a  rate  zone,  the  entire  RTO,  or  a 
neighboring  region  as  determined  by  the 
Independent  Transmission  PrnviHt-r, 
pays  for  the  upgrades. 

(2)  "Market-based  participant 
funding" — projects  voluntarily 
proposed  by  individual  market 
participants  are  voluntarilv  paid  for  hv 
those  participants,  in  order  to  use  the 
expanded  capac:itv  and  receive  the 
Congestion  Revenue  Rights  created. 

(3)  "Rolled  in  pricing" — projects  are 
paid  bv  all  users  of  the  regional  grid. 

(4)  "Local  License  plate  pricing" — 
Projects  in  a  given  service  territory  are 


paid  for  bv  those  who  pay  the  access 
charge  in  that  territory. 

b.  Definitions  of  categories  of 
investments  that  must  be  addressed: 

(1)  Region-wide  reliability; 

(2)  Local  reliability: 

(3)  Clongestion  relief. 

c.  Whicn  of  the  types  of  investments 
in  (b)  sh(nild  be  treated  under  each  of 
the  pricing  policies  in  (a)? 

d.  What  barriers  might  remain  under 
the  proposed  planning  process  to  getting 
needed  transmission  built,  and  how  can 
thev  be  addressed  better? 

e.  How  much  regional  variation 
should  be  allowed  in  determining  the 
appropriate  pricing  treatment  for  each 
categorv  of  investment? 

f.  Under  market-based  participant 
funding,  should  a  market  participant 
who  funds  an  upgrade  and  receives  the 
associated  congestion  revenue  rights 
also  pav  an  access  charge  to  receive 
transmission  service? 

g.  In  a  region  that  moves  to  rely 
substantially  on  market-based 
participant  funding,  how  should 
customers  transition  from  transmission 
credits  for  network  upgrades  as.sociated 
with  generator  interconnections  to 
congestion  revenue  rights? 

h.  In  regions  that  propose  to  rely 
substantiallv  on  market-based 
parti(  ipant  funding,  how  can  current 
wholesale  network  customers  ensure 
that  their  load  growth  continues  to  be 
planned-for  on  a  non-discriminatory 
basis' 

i  What  accommodations  should  be 
made,  if  any.  to  account  for  the  recovery- 
of  the  costs  of  transmission  expansion 
with  state  retail  rate  freezes. 

4  The  .November  19.  2002  conference 
will  focus  on  aspects  of  the  resource 
adequacy  requirement  proposed  in  the 
NOPR.  specificallv: 

a  How  to  acicommodate  differences  in 
state  requirements  for  reserve  margins, 
resource  adtKjuacy.  and  retail  access  to 
achieve  a  standard  or  seamless  resource 
adequacy  within  each  region: 

b.  Appropriate  elements  of  design  for 
resource  adequacy  requirements  in  areas 
that  have  retail  access; 

c  Methods  of  ensuring  adequate 
resource  deliverability; 

d.  Potential  roles  for  central 
procurement: 

e.  Appropriate  penalties  for  LSEs  that 
do  not  meet  the  requirements; 

f.  Balanct;  of  energy  and  capacity 
prices  to  provide  appropriate  long  run 
investment  incentives: 

g.  Potential  roles  of  forward  capacity 
markets: 

h  How  to  assign  the  appropriate 
value  (both  price  and  quantity)  to 
demand-side  resources'  participation  in 
satisfying  resource  adequacy 
requirements; 


i.  How  to  ensure  resource  adequacy  in 
energy-limited  systems;  and 
j.  Possible  seams  issues. 

5.  The  December  3.  2002.  conference 
will  discuss  specific  issues  related  to 
the  transition  to  congestion  revenue 
rights  (CRRs).  such  as: 

a.  Whether  the  Commission's 
proposal  to  have  a  mandatory  auction 
for  CRRs  should  be  replaced  by  a  policy 
allowing  regions  to  choose  an  allocation 
procedure. 

b.  Determining  how  to  allocate  CRRs 
such  that  all  customers  receive  CRRs 
commensurate  with  their  existing  rights 
to  the  transmission  system,  including 
load  diversity  and  to  what  extent 
planned  and  documented  future  load 
growth  is  accounted  for; 

c.  Determining  how  to  make  sure  that 
competing  load-serving  entities  can 
acquire  CRRs  associated  with  new  load 
or  load  formerly  served  by  another  load- 
serving  entity; 

d.  Developing  long-term  CRRs  to 
match  the  terir.  of  power  purchase 
t:ontracts: 

e.  Where  CRRs  are  auctioned,  how  to 
ensure  that  any  auction  revenues  are 
properly  returned  to  load: 

f.  Guarding  against  the  use  of  CRRs  to 
exercise  market  power:  and 

g.  Allowing  regional  variation  on  how 
rights  are  allocated  to  load. 

6.  Persons  interested  in  speaking  at 
these  conferences  should  file  a  request 
to  speak  on  or  before  October  2.S,  2002. 
in  Docket  No.  RMOl-12-000.  If  possible, 
interested  speakers  should  also  send  a 
copv  of  their  request  to  speak  to 
iuxtnmenifprc.gov.  The  request  should 
clearlv  specify  the  topic  and  date  of  the 
conference  to  which  the  request 
pertains;  the  name  of  the  speaker:  his  or 
her  title:  the  person  or  entity  the  speaker 
represents:  the  speaker's  mailing 
address,  telephone  number,  facsimile 
number  and  e-mail  address:  and  a  brief 
description  of  the  issues  the  speaker 
wishes  to  address.  As  the  number  of 
potential  speakers  may  exceed  the  time 
allotted  for  the  conference,  interested 
speakers  are  encouraged  to  coordinate 
their  efforts  with  others  who  may  have 
similar  interests.  Based  on  the  requests 
to  participate,  panels  of  speakers  will  be 
specified  in  a  subsequent  notice. 

7.  Transcripts  of  the  conference  will 
be  immediatelv  available  from  Ace 
Reporting  Company  (202-347-3700  or 
1-800-336-6646).  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commissions  FERRIS  system  two 
weeks  after  the  conference, 
.additionally,  Capitol  Connection  offers 
the  opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee.  live  over  the  Internet,  via  C- 
Band  Satellite.  Persons  interested  in 
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receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  Julia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  website  at  http:/ 
/www.capitolconnection .gm u.edu  and 
click  on  "FERC." 

8.  For  more  information  about  the 
conferences,  please  contact  Sarah 
McKinley  at  (202)  502-8004  or 
sarah.mckinley%ferc.gov. 

By  direction  of  the  Commission. 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-27439  Filed  10-28-02:  8:4.5  am] 

BiLUNG  CODE  6717-41-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-AL32 

Schedule  for  Rating  Disabilities; 
Evaluation  of  Multiple  Scars 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule, 

SUMMARY:  This  document  proposes  to 
amend  that  portion  of  the  Department  of 
Veterans  Affairs  (VA)  Schedule  for 
Rating  Disabilities  that  addresses  the 
Skin  in  order  to  clarify  how  to  evaluate 
multiple  superficial  or  deep  scars  in  a 
uniform  and  consistent  manner. 
DATES:  Comments  must  be  received  by 
VA  on  or  before  December  30.  2002. 

ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington.  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCReguIations@maiI.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL32.  "  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158.  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D.,  Consultant. 
Regulations  Staff  (211  A),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs.  810  Vermont  Ave.,  NW.. 
VVashington.  DC  20420.  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  the 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  DisabiUties  (38  CFR 


part  4)  by  revising  §  4.118,  that  portion 
of  the  Schedule  that  addresses  scars.  It 
would  clarify  the  method  of  evaluating 
multiple  superficial  and  deep  scars  and 
provide  directions  that  promote 
consistent  evaluations. 

A  current  note  under  diagnostic  codes 
7801  (scars,  other  than  head.  face,  or 
neck,  that  are  deep  or  that  cause  limited 
motion)  and  7802  (scars,  other  than 
head,  face,  or  neck,  that  are  superficial 
and  that  do  not  cause  limited  motion)  in 
§4.118  of  VA's  Schedule  for  Rating 
Disabilities  (38  CFR  part  4)  directs  that 
scars  in  widely  separated  areas,  as  on 
two  or  more  extremities  or  on  anterior 
and  posterior  surfaces  of  extremities  or 
trunk,  be  separately  rated  and  combined 
in  accordance  with  38  CFR  4.25 
(Combined  ratings  table). 

The  current  rating  schedule  provides 
an  evaluation  level  of  10  percent  under 
diagnostic  code  7803  for  superficial 
unstable  scars  and  under  diagnostic 
code  7804  for  superficial  painful  scars. 
However,  it  provides  no  guidance  on 
whether  or  not  each  painful  or  unstable 
scar,  no  matter  how  small  or  close 
together,  should  be  separately 
evaluated.  Examples  where  this  might 
be  an  issue  are  multiple  scars  stemming 
from  a  grenade  explosion  or  from 
certain  surgical  procedures,  such  as 
numerous  ligations  of  varicose  veins  on 
a  single  leg.  This  lack  of  guidance  has 
led  to  inconsistent  evaluations  because 
raters  are  unsure  whether  each  unstable 
or  painful  scar  calls  for  a  separate 
evaluation.  Therefore,  we  propose  to 
revise  the  rating  .schedule  to  clarify  how- 
multiple  superficial  unstable  or  painful 
scars  are  to  be  evaluated. 

The  provision  concerning  the 
evaluation  of  multiple  scars  under 
diagnostic  codes  7801  and  7802  has 
been  in  effect  for  many  years.  Diagnostic 
codes  7803  and  7804  both  address 
superficial  scars,  which  are,  by  virtue  of 
the  lesser  extent  of  tissue  damage, 
inherently  less  seriously  disabling  than 
deep  scars,  which  are  evaluated  under 
diagnostic  code  7801.  It  would, 
therefore,  be  neither  appropriate  nor 
internally  consistent  to  assign  a  separate 
evaluation  for  each  painful  or  unstable 
superficial  scar,  while  assigning  only  a 
single  evaluation  for  multiple  deep 
scars,  unless  they  are  in  widely 
separated  areas.  Disproportionately  high 
evaluations  for  superficial  scars  would 
result  if  that  were  done.  Therefore,  we 
propose  to  evaluate  multiple  superficial 
scars  under  diagnostic  codes  7803  and 
7804  in  the  same  manner  that  multiple 
deep  and  superficial  scars  are  evaluated 
under  diagnostic  codes  7801  and  7802. 
The  issues  related  to  evaluation  are 
similar,  and  evaluating  multiple  scars  of 
all  four  types  in  the  same  manner  would 


promote  fair  and  consistent  handling  of 
multiple  scars,  result  in  equitable 
evaluations,  and  remove  any  ambiguity 
about  their  evaluation.  We  propose  to 
provide  three  notes  at  the  beginning  ul 
§4.118  providing  directions  for 
evaluating  multiple  scars  evaluated 
under  diagnostic  codes  7801,  7802, 
7803,  and  7804. 

The  first  note  would  explain  that 
scars  located  in  two  or  more  of  the 
following  locations  are  considered  to  be 
in  widely  separated  areas  of  the  body: 
the  anterior  surface  of  the  left  upper 
extremity,  the  anterior  surface  of  the 
right  upper  extremity,  the  posterior 
surface  of  the  left  upper  extremity,  the 
posterior  surface  of  the  right  upper 
extremity,  the  anterior  surface  of  the  left 
lower  extremity,  the  anterior  surface  of 
the  right  lower  extremity,  the  posterior 
surface  of  the  left  lower  extremity,  the 
posterior  surface  of  the  right  lower 
extremity,  the  anterior  surface  of  the 
trunk,  the  posterior  surface  of  the  trunk, 
and  the  head.  face,  and  neck.  This 
represents  a  rew'ording  of  part  of  the 
current  note  under  diagnostic  codes 

7801  and  7802. 

The  second  note  would  direct  raters 
to  assign  a  single  evaluation  for  all 
superficial  scars  in  each  widely 
separated  area  of  the  body.  This  is  also 
a  rewording  of  part  nf  the  current  note 
under  diagnostic  codes  7801  and  7802. 
and  would  apply  to  diagnostic  codes 
7802.  7803.  and"7804.  the  three  codes 
under  which  superficial  scars  are 
evaluated.  Since  tht!re  is  the  possibilit\ 
that  one  or  more  multiple  sujicrficial 
scars  might  have  characteristics  that 
would  allow  evaluation  under  more 
than  one  of  the  diagnostic  codes  from 

7802  to  7804.  the  note  als')  directs  raters 
to  increase  the  evaluation  for  scar(s)  in 
each  widely  separated  area  of  the  bo(l\ 
by  10  percent  if  any  of  the  scars  in  a 
given  area  meet  the  criteria  f(jr 
evaluation  under  at  i(?asl  two  diagnostic 
codes  (among  7802.  7803.  or  7804). 

The  third  note  would  apply  to  deep 
scars  and  directs  raters  to  assign  a  singh; 
evaluation  for  all  deep  scars  in  each 
widely  separated  area  of  the  body.  This 
is  not  a  substantive  change  from  the 
current  direction. 

We  propose  an  additional  change 
under  diagnostic  code  7801  in  order  to 
eliminate  possible  confusion  about  scars 
that  fall  between  the  sizes  indicated  at 
various  percentage  levels.  Ten  percent 
would  be  assigned  for  area  or  areas  of 
at  least  6  square  inches  (39  sq.  cm.)  bul 
less  than  12  square  inches  (77  sq.  cm.). 
20  percent  for  area  or  areas  of  at  least 
12  square  inches  (77  sq.  cm.)  but  less 
than  72  square  inches  (465  sq.  cm.).  30 
percent  for  area  or  areas  of  at  least  72 
square  inches  (465  sq.  cm.)  but  less  than 
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144  square  inches  (929  sq.  cm.),  and  40 
percent  for  area  or  area.s  of  144  .s(|uare 
inches  (929  sq.  cm  )  or  greater. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  VSX:    1.532.  that  as^cni  it's 
prepare  an  assessment  of  autu.ipateil 
costs  and  benefits  before  developing  anv 
rule  that  m.iv  result  in  an  expenditure 
bv  State.  ln(  al.  or  tribal  governments,  in 
the  aggregate,  or  h\'  the  private  sector  ot 
SlOO  mUlion  or  more  in  any  given  vear. 
This  rule  would  have  no  consequential 
effect  on  State,  Kk  al.  or  tribal 
go\ernmt>nts 

Paperwork  Reduction  Act 

This  document  e oiitams  no  provisions 
constituting  a  (.(illection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  regulatorv  amendment  has  bet>n 
reviewed  bv  the  Office  of  Managenuuit 
and  Budget  under  the  provisions  of 
Executive  Order  128HH.  Regulatory 
Planning  and  Review,  dated  September 
30.  1993. 

Regulatorv'  Flexibility  Act 

The  Secretarv  herebv  certifies  that 
this  regulatorv  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
thev  are  defined  in  the  Regulatorv 
Flexibilitv  A(  t  (RFA).  T-,  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  direct Iv 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  r,  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  tlexihilitx 
analysis  recpiirements  of  sections  t>()  1 
and  604. 

(The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.104  and  64.109.) 

List  of  Subjects  in  38  CFR  Part  4 

Disabilitv  benefits.  Indi\iduals  with 
disabilities.  Pensions.  Veterans. 

.Aliprovcd:  ()(  t()t).T   i.  2002. 
Anthony  ].  Principi. 
St'cretary-  of  Vflcrans  Affairs. 

For  the  reasons  set  nut  in  the 
preamble.  38  CFR  part  4.  subpart  B.  is 
proposed  to  he  amendt'd  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

1   The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  18  I  ..S.C.  115,5.  unless 
otherwise  noted. 


2   Section  4  1 IH  is  amended  by: 

A   .\dding  three  Notes  immediatelv 
before  diagnostic  code  7800. 

B.  Revising  diagnostic  codes  7801  and 
7802. 

The  addition  and  revision  road  as 
follows; 

§4.118    Schedule  of  ratings — skin. 

Notes  III  itu'  .S(  llnhlir  nl  Kfitlllgs  tor  Skill 
( 1 )  For  |)iii  postfs  ot  (naln.iliiii;  s(  ars.  st.ars 
loiatcil  in  two  or  more  ot  Itie  tollovving 
locations  are  considered  t(j  he  m  wnielv 
separated  areas  of  the  body 

(a)  The  anterior  surface  of  the  iett  iiiiper 
exireniity. 

(b)  The  anterior  surface  of  the  right  upper 
extremity. 

(c)  The  posterior  surface  of  the  left  upper 
extremity. 

(d)  The  posterior  surface  of  the  right  iqiper 
extremity. 

(e)  The  anterior  surface  of  the  left  lower 
extremity. 

(fl  The  anterior  surface  of  the  right  lower 
exireniity. 

(gl  Ihe  posterior  surface  of  the  left  lower 
extremity. 

(h)  The  posterior  surface  of  the  right  lowt-r 

extremity. 
(i|  The  anterior  surface  of  the  trunk, 
(j)  The  posterior  surface  of  the  trunk, 
(k)  Vhe  head.  face;,  and  neck. 

(2)  --Xssign  .1  single  evaluation  for  all 
superfic:ial  s(  ars  in  each  widely  separated 
area  of  the  body.  Increase  Ihe  evakialp  mi  tm 
scarfs)  in  each  widely  separated  are.i  ol  the 
body  bv  10  percent  if  any  of  the  .scars  in  a 
given  area  meet  the  criteria  for  evaluation 
under  al  least  two  diagnostic:  codes  (among 
7802.  7803.  or  7804). 

(3)  Assign  a  single  evaluation  fcjr  all  deep 
scars  in  each  widely  separated  area  of  the 
body. 
***** 

7801  Scars,  other  than  head,  fac  e.  or  ne<  k. 
that  are  deep  or  thnt  cause  limited  niolion: 
Area  or  areas  of  144  square  inches  (92U  s,| 

cm.)  or  greater — 40 

Area  or  areas  of  at  lea.st  72  square  inches 
(465  .sq.  cm.)  but  less  than  144  sipiare  inches 
(929  sq.  cm.)— 30 

Areaorareasof.it  least  12  s(iu.ire  nic  lies 
(77  sq.  cm.)  but  less  than  72  s(|ii<ire  ini  lies 
(46.5  s<).  cm.)— 20 

i-\rea  or  areas  of  at  le.ist  ti  sijiMre  uu  hes  l.i't 
sq.  cm.)  but  less  than  12  square  inches  (77 
sq   cm.) — 10 

Note:  A  deep  scar  is  one  associated  u  ilh 
underlying  soft  tissue  damage. 

7802  Sc:ars.  other  than  head.  fac:e,  or  neck, 
that  arc!  superficial  and  thai  do  not  cause 
limited  ntollon 

.\rea  or  areas  ot  144  s(jiiare  inches  (929  scj. 
I  111  I  or  greater — 10 

Note:  A  superfii  inl  scar  is  one  not 
as.scK:iated  with  iiiuliTlying  soft  tissue 
damage. 


:l-Kt).M     ().:-:7.1im  liieil  IO-2H-O2;  8:4.5  ami 
BILLING  CODE  8320-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-7400-3] 

RIN  2060-AJ27 

Protection  of  Stratospheric  Ozone: 
Phaseout  of  Chlorobromomethane 
Production  and  Consumption 

agency:  Environmental  Protection 

Agenc:y  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  With  this  action.  EPA  is 
proposing  to  add  chlorobromomethane 
(CBM)  to  the  list  of  controlled 
substanc:es  subject  to  production  and 
consumption  controls  in  accordance 
with  both  the  Montrc^al  Protocol  on 
Substancc^s  that  Deplete  the  Ozone 
I. aver  (Protocol)  and  EPA's  regulations 
under  the  Clean  Air  Ac:t  Amendments  of 
1990  (CAAA).  Today's  action  proposes 
to  create  a  new  Croup  (Croup  VIII)  of 
class  I  substances  for  CBM.  and  to 
designate  the  value  of  CBM's  "ozone  - 
depleting  potential"  (ODP)  as  0.12.  In 
acc:ordance  with  the  Protocol,  today's 
action  proposes  phasing  out  CBM 
production  and  consumption  upon 
[lublication  of  the  final  rule  with 
permitted  exemptions.  Today's  action 
also  proposes  to  restric:t  trade  in  CBM 
with  countries  who  are  not  Parties  to  the 
Beijing  Amendments  to  the  Protocol. 
DATES:  Comments  must  be  rc^ceived  in 
writing  by  November  29.  2002.  unless  a 
public  hearing  is  requested.  If  a  public 
hearing  takes  plac:e.  it  will  be  scheduled 
for  November  13.  2002.  after  which 
comments  must  be  received  on  or  before 
December  13.  2002.  Any  party 
recjuesting  a  public  hearing  must  notify 
the  contact  person  listed  below  by  5 
p.m.  Eastern  Standard  Time  on 
November  5.  2002.  After  that  time, 
interested  parties  may  call  EPA's 
Stratospheric  Ozone  Protection 
Information  Hotline  at  1-800-296-1996 
to  inquire  with  regard  to  whether  a 
hearing  will  be  held,  as  well  as  the  time 
and  place  of  such  a  hearing. 
ADDRESSES:  Public  comments  and  data 
specific;  to  this  action  should  be 
submitted  in  duplicate  (two  copies)  to: 
Air  and  Radiation  Docket  (6102).  Air 
Docket  No.  A-92-13.  Section  XII.  U.S. 
Environmtmtal  Protection  Agency.  401 
M  Street.  S\V.,  Room  M-1500, 
VVashingtcm.  DC  20460.  If  you  plan  to 
submit  comments,  phrase  also  notify 
labeen  Akhtar.  I'.S.  Environmental 
Protection  Agency.  Global  Programs 
Division  (62051).  1200  Pennsylvania 
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Avenue,  NW.,  Washington,  DC  20460, 
(202) 564-3514. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Public 
Docket  No.  A-92-13,  Section  XII.  The 
docket  is  located  in  room  M-1500, 
Waterside  Mall  (Ground  Floor),  at  the 
above  address.  The  materials  may  be 
inspected  from  8  a.m.  until  5:30  p.m., 
Monday  through  Friday.  The  telephone 
number  is  (202)  260-7548.  The  docket 
may  charge  a  reasonable  fee  for  copying 
docket  materials. 

Information  designated  as 
Confidential  Business  Information  (CBI) 
under  40  CFR,  Part  2,  Subpart  2,  must 
be  sent  directly  to  the  contact  person  for 
this  notice.  However,  the  Agency  is 


requesting  that  all  respondents  submit  a 
non-confidential  version  of  their 
comments  to  the  docket  as  well. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996,  or  Jabeen 
Akhtar,  U.S.  Environmental  Protection 
Agency,  Global  Programs  Division 
(6205J),  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC,  20460.  (202) 
564-3514;  akhtar.jabeen@epa.gov. 
Overnight  or  courier  deliveries  should 
be  sent  to  the  office  location  at  4th  floor, 
501  3rd  Street,  NW.,  Washington.  DC. 
20001.  You  may  also  visit  the  Ozone 
Depletion  web  site  of  EPA's  Global 
Programs  Division  at  bitp:// 
www.epa.gov/ozone/index.htmI  for 


further  information  about  EPA's  Ozone 
Protection  regulations,  the  science  of 
ozone  depletion,  and  other  topics. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  proposed 
amendments  to  the  procluction  and 
import  controls  for  ozonc^-depleting 
suhstances  (ODS).  The  proposed 
amendment  concerns  the  addition  of  a 
new  controlled  substance, 
chlorobromomethane  (CBM).  to  the  list 
of  substances  already  subject  to  controls 
related  to  production,  import,  export, 
destruction,  transhipment,  essential 
uses,  and  feedstock  uses. 

The  regulated  categories  that  may  be 
affected  by  this  proposed  action 
include: 


Category 


SIC 


NAICS 


Examples  ol  potentially  reg- 
ulated entities 


1 .  Industrial  organic  chemicals,  NEC  

2.  Pharmaceutical  preparations 

3.  Pesticides  and  agricultural  chemicals.  NEC  

4.  Chemicals  and  allied  products,  NEC  

5.  Testing  laboratories,  except  veterinary  testing  labs 

6.  Medical  and  diagnostic  laboratories 

7.  Research  and  development  in  the  physical,  engineering  and  life  sciences 


2869 


325199 


2834 

325412 

2879 

32532 

5169 

42269 

8734 

54138 

8071 

6215 

8731.  8733 

54171 

Producers,  importers,  or  ex- 
porters of  CBM 
Transformers  ot  CBM 
Transformers  of  CBM 
Lab  suppliers  of  CBM 
Lab  users  of  CBM. 
Lab  users  of  CBM. 
Lab  users  of  CBM. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  proposed  action.  This 
table  lists  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  be 
regulated  by  this  proposed  action.  Other 
types  of  entities  not  listed  in  this  table 
could  also  be  affected.  To  determine 
whether  your  facility,  company, 
business  organization,  etc.,  could  be 
regulated  by  this  proposed  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §82. 1(b)  of  Title 
40  of  the  Code  of  Federal  Regulations 
(CFR).  If  you  have  any  questions 
regarding  the  applicability  of  this 
proposed  action  to  a  particular  entity, 
consult  the  person  listed  in  the  FOR 
FURTHER  INFORMA'nON  CONTACT  section. 

Table  of  Contents 

I.  What  is  the  scientific  and  legal  background 

for  the  regulations  to  phase  out  ozone- 
depleting  substances? 

II.  What  chemicals  are  addressed  by  today's 

proposed  action  and  how  are  they  used? 

A.  CBM  as  a  fire  extinguishing  agent 

B.  CBM  as  an  explosion  protection  agent 

C.  CBM  as  a  solvent 

D.  CBM  as  a  feedstock 

E.  Process  agents 

III.  What  are  the  elements  of  the  international 

agreement  to  regulate  CBM? 

A.  Preliminary  discussions  on  controlling 
CBM 

B.  The  "Beijing  Amendments"  and  its 
provisions  regarding  CBM 


IV.  What  are  the  new  IJ.,S.  requirements 
proposed  by  today's  action? 

A.  Legal  authority 

B.  Specific  elements  of  today's  prop(jsed 
action 

1.  Listing  CBM  and  controls 

2.  Ban  on  Trade  with  non-Parties 

3.  Essential  Use  Exemptions 

4.  Recordkeeping  and  reporting 
requirements 

(a)  Producers 

(b)  Importers 

(c)  Exporters 

(d)  Destroyers 

(e)  Transformers 

(f)  Transhipments,  heels,  and  essential  uses 

(g)  Laboratory  essential  uses 

v.  What  other  stratospheric  prolec;tion 

regulations  will  relate  to  CBM  following 
today's  proposed  action? 

VI.  What  are  the  supporting  analyses? 

A.  Unfunded  Mandates  Reform  Act 

B.  Regulatory  Flexibility  Ac:l  (RF.A).  as 
amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act 
(SBREFAJ.  5  U.S.C.  601  et  seq. 

C.  Executive  order  12866 

D.  Applicability  of  Executive  Order 
13045 — Protection  of  Children  from 
Environmental  Health  Risks  and  Safely 
Risks 

E.  Paperwork  Reduction  Act 

F.  Executive  Order  13132  (Federalism) 

G.  Executive  Order  13175  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments) 

H.  The  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13211  (Energy  Effects) 


I.  What  Is  the  Scientific  and  Legal 
Background  for  Regulations  To  Phase 
Out  Ozone-Depleting  Substances? 

International  and  national  regulatory 
activities  to  phase  out  ozone-depleting 
substances  (ODSs)  arose  from  scientific 
findings  linking  ODSs  with 
stratospheric  ozone  depletion.  The 
stratospheric  ozone  layer  prott^cts  the 
Earth  from  penetration  of  harmful 
ultraviolet  (UV-B)  radiaticm.  Scientific 
evidence  links  the  release  of  certain 
man-made  halocarbons.  including 
chlorofluorocarbons  (CFCs).  halons. 
carbon  tetrachloride,  methyl 
chloroform,  and  methyl  bromide,  to  the 
depletion  of  the  stratospheric  ozone 
layer.  Ozone  depletion  harms  human 
health  and  the  environment  through 
increased  incidence  of  cataracts,  certajn 
skin  cancers,  suppression  of  the 
immune  system,  damage  to  plants 
including  crops  and  aquatic  organisms. 
increased  formation  of  ground-level 
ozone  and  increased  weathering  of 
outdoor  plastics. 

In  response  to  the  body  of  evidence 
linking  chlorofluorocarbons  and  other 
chlorinated  and  brominated  compounds 
to  ozone  depletion,  the  international 
community  reached  agreement  in  1987 
on  a  landmark  treaty.  This  treaty,  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  (  "Montreal 
Protocol"  or  "Protocol")  was  originally 
signed  by  46  nations,  including  the 
United  States.  The  Protocol  establishes 
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controls  on  the  production  and 
consumption  of  ozone  depleting 
chemicals.  The  Protocol  has  been 
amended  and  adjusted  numerous  times 
in  the  15  years  since  its  original  signing, 
and  183  nations  have  now  ratified  the 
original  Protocol  (as  of  1/24/02). 

The  Clean  Air  Act  Amendments  of 
1990  direct  the  Environmental 
Protection  Agency  (EPA)  to  issue 
regulations  to  implement  the  provisions 
of  the  Protocol  within  the  United  States. 
Accordingly.  EPA  developed  a  scheme 
of  production  and  consumption  controls 
relative  to  substances  addressed  by  the 
Protocol.  The  current  regulatory 
requirements  of  the  Stratospheric  Ozone 
Protection  Program  implement  the 
provisions  of  the  Protocol  and  the  Clean 
Air  Act  (CAA)  by  limiting  the 
production  and  consumption  of  ozone- 
depleting  substances.  These  regulaton,' 
requirements  are  codified  at  Subpart  A 
to  Part  82  of  Volume  40  of  the  (lode  of 
Federal  Regulations  (40  CFR  Part  82. 
Subpart  A).  As  the  control  measures  of 
the  Protocol  have  been  amended  or 
adjusted,  and  in  consideration  of  other 
factors.  Subpart  A  has  also  been 
amended.  For  example,  following  the 
amendments  to  the  Protocol  made  at  the 
Fourth  Meeting  of  the  Parties  in 
Copenhagen  in  1992.  a  number  of 
changes  to  the  control  provisions  of  the 
Protocol  were  made,  including  an 
accelerated  phaseout  of  ODS  production 
and  consumption.  EPA  published  a  final 
regulation  in  December  of  1993. 
implementing  the  United  States", 
obligation  under  the  Copenhagen 
amendments  (58  FR  B5018).  Other 
regulations  amending  Subpart  A  include 
those  published  on  Clecember  20.  1994 
(59  FR  65478).  Mav  10,  1995  (60  FR 
24970).  August  4.  1998  (63  FR  41625). 
and  October  5.  1998  (64  FR  53290) 

In  the  context  of  the  regulatory 
program,  the  use  of  the  term 
consumption  may  be  misleading. 
Consumption  does  not  mean  the  "use" 
of  a  controlled  substance,  but  rather  is 
defined  as  the  formula;  consumption  = 
production  +  imports — exports,  of 
controlled  substances  (Article  1  of  the 
•Protocol  and  Section  601  of  the  (.A.M. 
Furthermore,  the  objective  that 
consumption  shall  not  exceed  zero, 
except  for  exempted  uses  (as  is  the 
ultimate  objective  under  the  Montreal 
Protocol  and  C.AA  for  all  ozone- 
depleting  substances)  is  achieved 
through  a  ban  on  production  and  on 
import.  Quantities  of  exports  are  not 
controlled  as  such  (although  trade  in 
controlled  substances  with  non-Parties 
to  the  Protocol  is  controlled  for  reasons 
explained  in  section  IV'. C. 3.  of  this 
Preamble).  Yet  by  setting  production 
and  import  in  the  above  equation  e(]iial 


to  zero,  anv  positive  quantity  of  export 
in  the  above  equation  will  result  in  a 
value  for  consumption  which  is  less 
than  zero.  Under  the  regulatory  program 
established  by  EPA  to  implement  the 
Montreal  Protocol,  limited  exceptions  to 
the  ban  on  the  import  of  phased-out 
class  I  controlled  substances  exist  if  the 
substances  are:  (1)  Previously  used.  (2) 
imported  for  essential  uses  as 
authorized  by  the  Protocol  and  40  CFR 
Part  82.  Subpart  A.  (3)  imported  for 
destruction  or  transformation  only,  or 
(4)  a  transhipment  [i.e..  from  one  foreign 
country  through  the  U.S..  to  another 
foreign  country)  or  a  heel  (a  small 
amount  of  controlled  substance 
remaining  in  a  container  after  discharge) 
(40  CFR  82.4(d),  82.13(g)(2)). 

II.  What  Chemicals  Are  Addressed  by 
Today's  Proposed  Action  and  How  Are 
They  Used? 

Today's  proposed  action  will  affect 
onlv  one  chemic^al. 

chlorobromomethane  (CBM).'  CBM  is  a 
chemical  compound  found  in  trace 
quantities  in  the  atmosphere  with  both 
natural  and  man-made  sources. 
Research  indicates  that  CBM  has  an 
atmospheric  lifetime  of  -0.21-0.25  yr    '. 
The  Parties  to  the  Montreal  Protocol 
designated  the  ODP  of  CBM  as  0.12. 
This  value  is  consistent  with  an 
examination  of  scientific  investigations 
on  this  topic,  which  concluded  that  an 
appropriate  range  for  the  ODP  of  CBM 
is  0  07-0  15  (See  64  FR  22985.  4/18/99). 

Preliininarv  research  indicates  that 
the  past  and  current  major  industrial 
applications  of  CBM  have  been  in  4 
main  areas:  in  the  fire  protection  sector. 
as  an  explosion  suppression  agent,  as  a 
solvent,  and  as  a  feedstock  in  the 
manufacture  of  other  chemicals. 
Informal  discussions  with  CBM 
producers  indicate  that  the  majority  of 
CBM  is  produced  for  feedstock  use.  EPA 
seeks  comment  as  to  whether  any  other 
uses  of  CBM  exist  that  have  not  been 
captured  in  the  following  subsections. 

A  CBM  as  (I  Firn  Extinguishing  Af^ent 
Halogenated  agent  fire  extinguishers 
were  initially  developed  in  the  early 
1900s  and  filled  an  important  fire 
protection  niche  Halogenated  agent 
extinguishers  were  efficient  on  fires  in 
materials  where  water  or  largely  water 
solutions  were  ineffective,  such  as  on 
fires  involving  electrical  arcs  and  on 
fires  involving  volatile  liquids. 

Increasing  concerns  about  short  and 
long-term  adverse  health  effects  of  CBM 


'  Tlif  tfriii.s  (hliirobromoiTielhaiu!  and 
brninui  hliiromelhane  are  svnonvnious  They  both 
refer  to  the  r.hemical.  CH;BK:I   Both  tiTins  lan  he 
found  in  industry,  scientific,  and  regulatory 
dm  unients 


on  the  lungs,  kidneys,  skin,  and  liver 
led  to  the  end  of  this  agent's 
acceptability  as  a  fire  extinguishing 
agent  for  use  in  areas  occupied  by 
humans.  In  the  1960s,  Underwriters' 
Laboratories,  Inc.  withdrew  recognition 
of  fire  extinguishing  agents  with  a 
toxicity  classification  exceeding  a 
certain  threshold.  This  action  affected 
CBM,  carbon  tetrachloride  and  methyl 
bromide  as  fire  extinguishing  agents.  In 
the  early  1980s,  the  Occupational  Safety 
and  Health  Administration  (OSHA) 
banned  the  use  of  both  carbon 
tetrachloride  and  CBM  as  fire 
extinguishing  agents  in  areas  where 
employees  can  be  exposed  to  the  agent 
or  its  side  effects.  OSHA  does,  however, 
permit  the  use  of  CBM  as  an  explosion 
suppression  agent  in  unoccupied  spaces 
(29  CFR  Part  1910,  Subpart  L.  Appendix 
A  (Section  160)). 

Preliminary  research  by  EPA  also 
indicates  that  CBM  was  used  in  some 
military  applications  [e.g..  in  aircraft  fire 
protection).  However.  Department  of 
Defense  (DoD)  officials  indicate  that  no 
current  requirements  exist  or  are 
expected  to  exist  for  CBM.  and  that 
today's  proposed  action  will  not 
adversely  affect  DoD. 

B.  CBM  as  an  Explosion  Protection 
Agent 

CBM  is  an  effective  explosion 
protection  agent.  Explosions  affect  many 
industries  such  as  plastics,  forest 
products,  powdered  foods,  waste 
disposal,  grain,  coal,  chemical, 
petrochemical,  food  processing, 
brewing,  and  pharmaceutical. 
Explosions  are  broadly  classified  as 
deflagrations  or  detonations,  depending 
upon  the  speed  at  which  the 
combustion  zone  propagates.  Five 
primarv  methods  exist  for  controlling 
deflagrations:  prevention,  containment, 
venting,  suppression,  and  isolation. 
CBM  and  other  halon  agents  were  used 
in  explosion  suppression  systems.  Such 
svstems  operate  by  detecting  an 
explosion  in  its  early  stages  and 
introducing  a  suppressant  {e.g..  CBM) 
that  prevents  the  combu.stion  reaction 
from  continuing. 

EPA  research  indicates  that  one  U.S. 
company  historically  manufactured 
explosion  protection  systems  containing 
CBM.  Manufacture  and  sale  of  such 
systems  ended  in  the  early  1990s.  No 
significant  imports  of  such  systems  into 
this  country  are  known.  It  is  estimated 
that  several  hundred  such  explosion 
protection  systems  are  currently 
deployed  among  various  facilities 
throughout  the  United  States.  An  EPA 
regulation,  published  on  April  28.  1999 
(64  FR  22982),  found  CBM  to  be 
unacceptable  as  a  substitute  for  Haloo 
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1301  in  total  flooding  applications  in 
the  fire  suppression  and  explosion 
protection  sector.  EPA  published  this 
rule  under  Section  612  of  the  CAAA, 
which  authorizes  EPA  to  develop  a 
program  for  evaluating  alternatives  to 
ozone-depleting  substances.  The 
program  generates  lists  of  acceptable 
and  unacceptable  substitutes  for  each  of 
the  major  industrial  use  sectors.  EPA 
refers  to  this  program  as  the  Significant 
New  Alternatives  Policy  (SNAP) 
program.  In  the  April  1999  action,  the 
SNAP  program  found  that  other 
alternative  Halon  1301  replacement 
agents  existed  with  zero  or  lower  ozone- 
depleting  potential  than  CBM. 

C.  CBM  as  a  Solvent 

CBM  has  been  considered  as  a 
potentially  promising  cleaning  agent, 
either  alone  or  as  a  solvent  blend.  Under 
EPA's  SNAP  program,  the  Agency 
received  an  application  requesting 
consideration  of  CBM  as  a  substitute  for 
CFC-113  euid  methyl  chloroform  in 
solvents  cleaning  of  metals,  electronics, 
and  in  precision  cleaning. 

In  a  regulation  published  on  April  28, 
1999  (noted  above),  EPA  determined 
that  CBM  was  unacceptable  as  a 
substitute  for  CFC-113,  methyl 
chloroform  (MCF),  and  HCFC-141b  in 
metals  cleaning,  electronics  cleaning 
and  precision  cleaning  because 
numerous  other  alternative  substances 
exist  with  lower  environmental  risks  (64 
FR  22982).  That  regulation  also 
established  that  CBM  is  unacceptable  in 
aerosols  (as  a  solvent)  as  a  substitute  for 
CFC-113,  methyl  chloroform,  and  HCFC 
141b.  and  in  adhesives,  coatings,  and 
inks  (as  a  carrier  solvent)  as  a  substitute 
for  CFC-113,  methyl  chloroform,  and 
HCFC  141b. 

D.  CBM  as  a  Feedstock 

According  to  preliminary  research  by 
EPA,  approximately  80%  of  CBM 
produced  in  the  past  has  been  used  as 
a  feedstock  in  the  manufacture  of 
pharmaceutical  products,  water 
treatment  chemicals,  and  a  biocide. 
Today's  proposed  action  would  not 
affect  production  or  import  (except  for 
import  from  non-Party  countries;  see 
section  IV.C.l.)  of  CBM  when  that  CBM 
is  subsequently  transformed,  as  it  is 
when  it  is  used  as  a  feedstock. 
"Transform"  means  to  use  and  entirely 
consume  (except  for  trace  quantities)  a 
controlled  substance  in  the  manufacture 
of  other  chemicals  for  coimnercial 
purposes  (See  40  CFR  82.3).  The 
definition  of  "production"  of  controlled 
substances  in  §  82.3  explicitly  excludes 
"the  manufacture  of  a  controlled 
substance  that  is  subsequently 
transformed"  and  therefore  production 


controls  will  not  apply  to  such 
manufacture.  Also,  §82.4  (c)  and  (d) 
exclude  controlled  substances  "that  are 
transformed  or  destroyed"  from  the 
Class  I  import  prohibition. 

E.  Process  Agents 

The  Parties  to  the  Protocol  recognize 
that  certain  controlled  ozone-depleting 
substances,  because  of  their  unique 
chemical  and/or  physical  properties, 
can  facilitate  an  intended  chemical 
reaction  and/or  inhibit  an  unintended 
chemical  reaction.  The  term  "process 
agent"  is  used  to  refer  to  controlled 
substances  in  such  applications. 
Controlled  substances  are  typically  used 
in  chemical  processes  as  process  agents 
for  at  least  two  of  the  following  unique 
chemical  and/or  physical  properties:  (1) 
Chemically  inert  during  a  chemical 
reaction;  (2)  physical  properties  [e.g.. 
boiling  point,  vapor  pressure,  specific 
solvency);  (3)  to  act  as  a  chain  transfer 
agent;  (4)  to  control  the  desired  physical 
properties  of  a  process  [e.g..  molecular 
weight,  viscosity);  (5)  to  increase  plant 
yield;  (6)  non-flammable/non-explosive; 
and  (7)  to  minimize  undesirable  by- 
product formation.  Source:  Process 
Agents  Task  Force  (PATF),  2001 
(available  at  http://www.teap.org/html/ 
process  agen  ts  reports  .html). 

Formally,  the  term  "process  agents" 
under  the  Montreal  Protocol  means  "the 
use  of  controlled  substances  for  the 
applications  listed  in  table  A"  of 
Decision  X/14  of  the  Meetings  of  the 
Parties  to  the  Montreal  Protocol 
(Handbook  for  the  International  Treaties 
for  the  Protection  of  the  Ozone  Layer. 
Ozone  Secretariat,  UNEP,  Nairobi, 
Kenya,  p.  85.  Available  at  http:// 
www.unep.org/ozone/ 
HandbookZOOO.shtml).  Presently,  four 
controlled  substances  are  listed  as 
process  agents:  carbon  tetrachloride 
(CTC),  CFC-11,  CFC-12,  and  CFC-113. 
These  are  used  in  the  manufacture  of 
chlorine,  polymers,  chlorinated 
(intermediate)  products, 
pharmaceuticals,  and  pesticides  and 
other  agricultural  chemicals. 

Controlled  substances  produced  or 
imported  as  process  agents  (as  listed  in 
table  A  of  Decision  X/14)  for  use  in 
plants  and  installations  that  were  in 
operation  before  January  1,  1999,  are  not 
counted  in  the  calculation  of  production 
and  consumption  of  controlled 
substances  from  January  1,  2002,  and 
thereafter.  That  is,  production  and 
import  of  controlled  substances  as 
process  agents  listed  in  table  A  of 
Decision  X/14  are  not  subject  to 
production  and  import  restrictions 
under  the  Montreal  Protocol.  In  the  case 
of  non-Article  5  Parties  such  as  the  U.S., 
the  emissions  of  controlled  substances 


in  these  processes  must  be  reduced  to 
insignificant  levels  as  defined  in  table  B 
of  Decision  X/14. 

Parties  may  propose  additions  to  the 
list  of  controlled  substances  designated 
as  process  agents  by  sending  a  detailed 
proposal  to  the  Ozone  Secretariat, 
which  will  forward  them  to  the 
Technology  and  Economic  Assessment 
Panel  (TEAP).  The  Panel  will  then 
investigate  the  proposed  change  and 
make  a  recommendation  to  the  Parties 
whether  or  not  the  proposed  use  should 
be  added  to  the  list  bv  decision  of  the 
Parties. 

EPA  received  a  letter  from  one 
stakeholder  requesting  that  their  use  of 
CBM  as  a  solvent  in  the  process  of 
producing  a  polymer  additive  be 
considered  a  process  agent  use.  EPA  has 
approved  this  company's  use  of  CBM  as 
a  process  agent  use  and  has  submitted 
a  request  to  the  TEAP  to  add  this  use  of 
CBM  to  the  list  of  process  agents  in 
Table  A  of  Decision  X/14  and  to  change 
the  emissions  limit  for  the  United  States 
in  Table  B  to  reflect  this  addition.  EPA 
seeks  comment  as  to  whether  any  other 
applications  of  CBM  exist  that  should  be 
submitted  for  consideration  as  a  process 
agent.  Commenters  should  provide 
detailed  information  on  the  quantifies  of 
chemicals  involved,  the  chemical 
process,  and  the  products.  EPA  also 
seeks  comment  as  to  the  anticipated 
impacts,  if  any,  of  this  proposed  rule  on 
such  potential  process  agent  uses. 

III.  What  Are  the  Elements  of  the 
International  Agreement  To  Regulate 
CBM? 

A.  Preliminary  Discussions  on 
Controlling  CBM 

Interest  in  banning  production  of 
CBM  was  first  raised  in  the  Montreal 
Protocol  forum  in  1998.  At  the  Tenth 
Meeting  of  the  Parties  to  the  Protocol  in 
November,  1998,  the  suggestion  was 
made  that  the  Parties  immediately  ban 
CBM.  CBM  was  recognized  as  a  "new" 
and  unregulated  substance  with  a  high 
ODP.  In  response  to  concern  that  CBM 
was  being  aggressively  marketed  to 
developing  countries  as  an  "ozone-safe" 
alternative  solvent,  and  that  unhindered 
global  production  of  CBM  could 
significantly  harm  or  threaten  the  ozone 
layer,  the  Parties  to  the  Montreal 
Protocol  agreed  at  the  Tenth  Meeting  to 
take  measures  to  discourage  its 
production  and  marketing.  The  1999 
Report  of  the  Technology  and  Economic 
Assessment  Panel  included  a 
recommendation  for  regulatory  controls 
of  CBM  from  the  Solvents  Technical 
Options  Committee  (STOC): 

In  view  of  the  predicted  quantities  of  CBM, 
if  the  market  for  this  substance  is  developed 
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unhindered  and  the  ODP.  which  is  within 
the  same  range  as  HCFCs  regulated  under  the 
Montreal  Protocol,  the  STOC  recommends 
that  the  Parties  consider  appropriate  action  to 
prevent  or  limit  further  depletion  of  the 
ozone  laver  due  to  this  suhslrtiu  e."  - 

It  should  be  noted  that  tht-re  was 
reason  to  believe  that  a  significant 
future  market  for  CBM  might  exist  in  the 
absence  of  regulation.  For  example, 
industry  had  identified  CBM  as  a 
potentially  promising  cleanuig  agent  in 
the  layOs:  and  as  mentioned  above, 
EPA's  SNAP  program  had  received  an 
application  requesting  consideration  of 
CBM  as  a  substitute  for  CFC-1 13  and 
methvl  chloroform  in  solvents  cleaning 
of  metals,  electronics,  and  in  precision 
cleaning.  Although  EPA's  1999 
regulation  noted  above  (64  PR  22982) 
determined  that  CBM  was  unacceptable 
as  a  substitute  for  CFC-11.1.  methvl 
chloroform  (MCF).  and  HCFr,-141b  in 
metals  cleaning,  electronics  cleaning 
and  precision  cleaning,  as  well  as 
unacceptable  as  a  substitute  for  Halon 
1301  in  total  flooding  applications  in 
the  fire  suppression  and  explosion 
protection  sector,  these  restrictions  do 
not  control  CBM  use  outside  of  the 
United  States. 

B.  The  "Beijing  Amendments"  and 
Their  Provisions  Regarding  CBM 

The  Parties  to  the  Protocol  at  the 
Eleventh  Meeting  ('"Beijing 
Amendments '■)  agreed  to  list  CBM  as  a 
controlled  substance  and  establish  its 
phaseout  schedule.  The  specific  terms 
of  the  Beijing  Amendments  can  be 
found  at  http:/hvv\-\v. unep.org/ozone/ 
Beijing-Amendment. shtml  and  also  in 
the  Docket  to  this  proposed  rulemaking. 
The  Parties  agreed  to  add  a  new  group 
of  controlled  substances  to  Annex  C 
This  new  group.  Group  III,  consists  of  a 
single  entrv,  chlorobromomethane, 
which  was  assigned  an  ODP  of  0.12. 
Furthermore,  the  Parties  agreed  to  add 
a  new  Article  ('Article  21: 
Bromochloromethane  ")  to  the  Protocol 
which  specifies  that  as  of  lanuary  1, 
2002,  the  consumption  and  production 
of  the  controlled  substance  in  Group  111 
of  Annex  C  shall  not  exceed  zero,  except 
for  production  or  consumption 
necessarv  to  satisfy  uses  that  may  be 
agreed  bv  the  Parties  in  the  future  to  be 
essential. 

The  Protocol  contains  no  exemptions 
from  production  controls  for  CBM  to 
meet  the  "basic  domestic  needs"  of 
"Article  5"  parties  as  it  does  for  many 
other  groups  of  ODSs.  For  other  ODSs. 
the  Montreal  Protocol  allows  Parties  to 
exceed  their  level  of  baseline 
production  to  accommodate  the  "basic 


domestic  needs  "  of  Article  5  countries. 
Article  5  countries  are  defined  by  the 
Parties  as  developing  countries  whose 
annual  calculated  level  of  consumption 
of  controlled  substances  falls  below 
certain  thresholds.  The  basis  for 
allowances  for  Article  r>  Parties  has  been 
described  previously  (52  FR  47496.  12/ 
14/87).  For  certain  ODSs,  the  Protocol 
allows  excess  production  for  Article  5 
countries  and  EPA  has  accordingly 
provided  for  such  excess  production  in 
its  regulations  (see  40  CFR  Part  82, 
Subpart  A.  82. 9(a)).  In  contrast,  when 
the  control  measures  set  forth  in  the 
Protocol  do  not  provide  for  such  excess 
production,  no  "Article  5  "  provision 
has  been  granted  in  EPA  regulations. 
Because  Article  21  of  the  Protocol, 
which  specifies  controls  on  CBM,  does 
not  include  the  provision  for  granting 
Article  5  allowances  for  CBM,  such  a 
provision  will  not  be  made  with  today's 
proposed  action  (see  discussion  in 
Section  IV.C..5.a). 

In  addition  to  the  control  measures 
described  above,  the  Beijing 
Amendments  add  to  the  Protocol  a  ban 
on  import  of  (^BM  from,  and  export  of 
CBM  to.  non-Parties  to  the  Beijing 
Amendments.  Under  the  terms  of  the 
Beijing  Amendments,  each  Party  is 
required  to  implement  this  trade  ban  on 
CBM  within  1  year  of  the  date  of  entry 
into  force  of  the  Amendments.  In 
general,  under  the  Montreal  Protocol 
and  its  amendments,  bans  on  imports 
from  and  exports  to  non-Parties  reflect 
an  agreed  strategy  by  the  Parties  to  the 
Montreal  Protocol  to  encourage 
ratification  of  each  successive 
amendment  package  to  the  Protocol  and 
to  ensure  that  controlled  ozone- 
depleting  substances  are  not  provided  to 
countries  that  have  not  agreed  to  control 
measures. 

Finally,  as  with  most  other  groups  of 
ODSs  regulated  under  the  Montreal 
Protocol,  the  phaseout  of  CBM 
production  and  consumption 
accommodates  the  future  possibility  of 
"essential  use  "  allowances.  At  the 
Fourth  Meeting  of  the  Parties  to  the 
Protocol  in  (Copenhagen  (November  23- 
25.  1992),  the  Parties  established  criteria 
for  determining  'essential  uses"  that 
could  be  exempt(?d  from  the  phaseout  of 
production  and  importation  These 
criteria  and  the  nomination  process  are 
dest  ribed  in  more  detail  in  earlier 
Federal  Register  notices  (64  FR  50084, 
9/15/99). 
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IV.  What  Are  the  New  U.S. 
Requirements  Proposed  by  Today's 
Action? 

A.  Legal  Authority 

Several  provisions  of  the  CAA 
provide  the  legal  authority  for  today's 
proposed  action.  Section  602(a) 
provides  EPA  with  the  general  authority 
to  list  Class  1  substances.  Section  602(a) 
requires  EPA  to  add  to  the  list  of  Class 
I  substances  those  substances  that  it 
finds  cause  or  contribute  significantly  to 
harmful  effects  on  the  stratospheric 
ozone  layer.  Section  602(c)  requires  that 
the  Administrator  place  newly  added 
Class  I  substances,  to  the  extent 
consistent  with  the  Montreal  Protocol, 
either  into  an  existing  Group  or  a  new 
Group.  As  explained  in  Section  III  A  of 
todav's  proposed  action.  EPA  believes 
that  CBM  may  cause  or  contribute 
significantlv  to  the  harmful  effects  on 
the  stratospheric  ozone  layer.  Whenever 
EPA  adds  a  substance  to  the  Class  I  list, 
EPA  is  also  required  by  Section  602(e) 
to  assign  a  numerical  value  representing 
the  substance's  ozone-depleting 
potential  (ODP).  Section  602(e)  requires 
this  ODP  numerical  value  to  be 
consistent  with  the  Montreal  Protocol  if 
such  ODP  is  specified  by  the  Montreal 
Protocol. 

Those  substances  listed  as  a  Class  I  (or 
Class  II)  substance  are  then  subject  to 
the  monitoring  and  reporting 
requirements  as  set  forth  and 
implemented  under  Section  603. 
Section  603(b)  requires  that  on  a 
quarterly  basis,  or  other  such  basis  as 
EPA  may  prescribe,  a  report  be  filed 
with  EPA  regarding  the  amount  of 
substance(s)  produced,  imported,  and 
exported  during  the  preceding  reporting 
period. 

Section  604  sets  forth  the  general 
phase-out  schedule  of  Class  I  substances 
and  exceptions  to  the  phase-out.  Section 
604(a)  requires  EPA  to  promulgate 
regulations  implementing  the  phase-out 
schedule  for  Class  I  substances  set  forth 
in  the  CAA.  The  Section  604  phaseout 
date  for  most  Class  I  substances  is 
lanuarv  1,  2000:  however,  under  Section 
602(d).  EPA  may  establish  a  later 
phaseout  date  for  a  newly  listed 
substance  if  the  Section  604  phaseout 
date  is  unattainable,  considering  when 
the  substance  is  listed. 

Section  614(b)  requires  that  Title  VI  of 
the  CAAA  be  "construed,  interpreted, 
and  applied  as  a  supplement  to  the 
terms  and  conditions  of  the  Montreal 
Protocol,*    *    *,  and  shall  not  be 
construed,  interpreted,  or  applied  to 
abrogate  the  responsibilities  of  the 
United  States  to  implement  fully  the 
provisions  of  the  Montreal  Protocol." 
Section  614(b)  requires  that  in  the  case 
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of  any  conflict  "between  any  provision 
of  this  title  and  any  provision  of  the 
Montreal  Protocol,  the  more  stringent 
provision  shall  govern."  Thus,  today's 
proposed  actions  list  CBM  and  put  in 
place  the  phaseout  controls  consistent 
with  the  Montreal  Protocol. 

B.  Specific  Elements  of  Today's 
Proposed  Action 

1.  Listing  CBM  and  Controls 

Today's  proposed  action  would  create 
a  new  Group  (Group  VIII)  of  class  I 
substances,  place  CBM  in  this  new 
Group,  and  assign  CBM  an  ODP  of  0.12. 
Today's  proposed  action  would 
establish  a  full  ban  on  CBM  production 
and  import.  This  ban  would  not  apply 
to  the  production  or  import  of  CBM  that 
is  subsequently  transformed  or 
destroyed,  or  to  imports  of 
transhipments  or  heels  (see  Section  I). 
No  interim  phasedown  levels  are 
proposed;  that  is,  production  and 
import  are  unrestricted  until  the 
effective  date  of  the  ban.  It  should  be 
noted  that  EPA  is  not  proposing 
baseline  allowances  for  CBM  and 
therefore  will  not  at  this  time  collect 
information  on  baseline  production  and 
consumption  of  CBM. 

Today's  action  does  not  propose 
production  for  the  "basic  domestic 
needs"  of  Article  5  countries  for  reasons 
described  in  Section  III  B  of  this 
Preamble.  After  the  total  phaseout  of 
CBM  production  and  import,  EPA 
anticipates  that  the  Parties  to  the 
Protocol  may  authorize  inclusion  of 
CBM  in  the  exemption  for  laboratory 
and  analytical  uses,  described  in  greater 
detail  in  Section  IV. B. 2  of  this  Preamble. 
EPA  is  proposing  reporting  and 
recordkeeping  requirements  for  persons 
who  produce,  import,  destroy, 
transform,  tranship,  or  export  CBM,  as 
well  as  for  CBM  authorized  for  essential 
uses.  In  addition,  EPA  is  proposing  that 
persons  wishing  to  import  used, 
recycled  or  reclaimed  CBM  must 
comply  with  the  petition  process 
described  in  40  CFR  82.4{j)  and 
82.13(g)(2},  (3)and(4). 

EPA  is  proposing  that  the  effective 
date  for  all  of  today's  proposed  actions 
would  be  30  days  from  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.  Under  Section  604(b) 
of  the  CAA,  unless  otherwise  stated,  the 
phaseout  date  for  Class  I  substances  is 
January  1,  2000.  However,  pursuant  to 
Section  602(d),  EPA  may  establish  a 
later  phaseout  date  for  a  newly  listed 
substance  if  the  Section  604(b)  date  is 
unattainable.  Because  the  January  1 , 
2000  phaseout  date  is  in  the  past,  it  is 
obviously  unattainable.  Therefore,  EPA 
is  proposing  to  establish  a  later 


phaseout  date  linked  to  the  publication 
date  of  the  final  rule. 

Today's  proposed  effective  date  takes 
into  consideration  that  the  Beijing 
Amendments  entered-into-force  under 
the  Protocol  on  February  25.  2002,  for 
Parties  that  have  ratified  the  amendment 
package.  The  U.S.  Senate  gave  their 
advice  and  consent  to  the  ratification  of 
the  Beijing  Amendment  package  on 
October  9,  2002,  but  the  U.S.  must  still 
officially  deposit  its  instrument  of 
ratification  with  the  United  Nations. 
Ninety  days  following  the  date  the  U.S. 
officially  deposits  the  instrument  of 
ratification  for  the  Beijing  Amendment 
package,  the  U.S.  assumes  obligations  to 
comply  with  the  provisions  of  the 
Beijing  Amendment.  Thus,  EPA  needs 
to  have  put  in  place  (prior  to  the  deposit 
of  the  instrument  of  ratification)  final 
regulatory  programs  that  will  implement 
and  ensure  U.S.  compliance  with  the 
provisions  of  the  Beijing  Amendment 
package. 

2.  Ban  on  Trade  With  Non-Parties 

Today's  action  also  proposes  to 
prohibit  CBM  import  from  and  export  to 
a  foreign  state  that  is  not  a  Party  to  the 
1999  Beijing  Amendments  to  the 
Protocol.  In  accordance  with  previously 
established  provisions  under  the 
Protocol,  current  EPA  regulations  (60  FR 
24970;  40  CFR  82.4(1))  prohibit  certain 
class  I  controlled  substances  from 
export  to  or  import  from  foreign  states 
not  Parties  to  the  Montreal  Protocol  or 
specific  amendment  packages  to  the 
Protocol  (e.g.,  the  London 
Amendments). 

With  today's  action,  EPA  is  proposing 
adding  a  new  subparagraph.  §  82.4(1)(5) 
regarding  a  CBM  trade  ban  that  would 
become  effective  30  days  after  the  date  . 
of  publication  of  the  final  rule  in  the 
Federal  Register.  However,  in  going 
forward  with  today's  proposal,  EPA 
wishes  to  note  that  it  is  also  considering 
alternative  dates  for  making  the  trade 
ban  effective.  EPA  is  also  considering  an 
effective  date  immediately  upon 
publication  of  the  final  rule.  This  other 
approach  is  being  considered  because 
under  the  Protocol,  the  CBM  trade  ban 
will  go  into  effect  one  year  from  entry- 
into-force  of  the  Beijing  Amendments. 
Since  the  Beijing  Amendments  entered- 
into-force  on  February  25.  2002.  the 
effective  date  of  the  trade  ban  for  those 
countries  that  have  ratified  the 
Amendments  would  be  February  25. 
2003.  An  effective  date  for  the  trade  ban 
for  the  U.S.  could  therefore  be  on  or 
after  this  2003  date. 

The  U.S.  Senate  gave  their  advice  and 
consent  to  the  ratification  of  the  Beijing 
Amendment  package  on  October  9, 
2002,  but  the  U,S.  must  still  officially 


deposit  its  instrument  of  ratification 
with  the  United  Nations.  Ninety  days 
following  the  date  the  U.S.  officially 
deposits  the  instrument  of  ratification 
for  the  Beijing  Amendment  package,  the 
U.S.  assumes  obligations  to  comply  with 
the  provisions  of  the  Beijing 
Amendment.  Thus.  EPA  n(M'ds  to  ha\e 
put  in  place  (prior  to  the  deposit  of  the 
instrument  of  ratification)  final 
regulatory  programs  that  will  implement 
and  ensure  U.S.  compliance  with  the 
provisions  of  the  Beijing  Amendment 
(including  the  trade  ban  on  CBM). 

A  revised  list  of  Parties  that  have 
ratified  the  Montreal  Protocol  and 
successive  amendments  to  the  Protocol 
is  published  as  Annex  1  in  Appendix  C 
to  Subpart  A  with  today's  proposed 
action.  For  the  purposes  of  the  trade  ban 
proposed  in  today's  ac:tion.  companies 
should  refer  to  Appendix  C  to  Subpart 
A  of  Part  82  to  identify  nations  that  have 
not  yet  ratified  the  Beijing 
Amendments,  although  this  list  will 
likely  change  by  the  time  a  final  rule  is 
published.  CBM  imports  from  or  exports 
to  these  nations  that  have  not  ratified 
the  Beijing  Amendments  would  be 
prohibited.  EPA  will  publish  notices  on 
a  periodic  basis  to  update  this  list 
(Appendix  C)  to  reflect  when  Parties 
ratih'  the  Montreal  Protocol  and  its 
amendments.  For  additional 
information  on  countries  that  have 
ratified  the  Protocol  and  its 
amendments,  visit  the  website  of  the 
United  Nations  Environment  Program 
(UNEP)  Ozone  Secretariat  at 
www.unep,org/ozone/  and  look  for  the 
"Status  of  Ratification." 

3.  Essential  Use  Exemptions 

Article  21  of  the  Montreal  Protocol 
allows  for  the  possibility  of  "essential 
use"  exemptions  from  the  phaseout 
established  for  CBM.  The  Parties  to  the 
Protocol  established  a  process  in 
Decision  IV/25  by  which  they  can 
determine  what  uses  of  a  controlled 
substance  are  considered  "essential 
uses."  In  contrast,  the  CAA  delineates 
several  specific  exemptions  under 
which  uses  of  ODS  may  be  considered 
to  be  exempt  from  the  phaseout  of 
ODSs.  Thus,  a  use  that  is  considered  an 
"essential  use"  under  the  Protocol, 
taking  into  account  more  recent 
decisions  under  the  Protocol,  may  or 
mav  not  be  specifically  exempt  from  the 
phaseout  under  the  CAA.  Section  614  of 
the  CAA  dictates  that  the  more  stringent 
provision  should  prevail  when  there  is 
a  conflict  with  the  Protocol.  In  some 
instances  the  CAA  may  contain  the 
more  stringent  provision. 

In  2001,  EPA  provided  a  de  minimis 
exemption  for  essential  laboratory  uses 
of  class  1  ODSs  based  on  the  criteria 
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listed  in  .Appendi.x  G  of  subpart  A  uf  4U 
CFR  part  8^   Prndut:tion  and  impor      f 
class  I  controlled  substances  forcerui.n 
narrowlv  defined  laboratorv  and 
analytical  applications  are  exempt  from 
the  production  and  import  phaseout 
(5pp66  FR  14760  (J/13/01)).  The  criteria 
identifying  exempt  applications  are 
specified  in  .Appendix  C.  to  40  CFR  Fart 
82,  Subpart  .A.  Furthermore,  the 
production  and  import  of  class  I 
controlled  substances  for  laboratorv  anri 
analytical  applications  must  he 
conducted  in  accordance  with  the 
recordkeeping  and  reporting 
requirements  specified  in  40  CFR 
82.13(v)  to  (z)  of  .Subpart  .A.  which  are 
summarized  later  in  this  Preamble 

On  February  11.  2002.  EP.A  extended 
this  exemption  through  the  year  200.5. 
while  eliminating  the  following  uses, 
consistent  with  Decision  XI/15:  (1) 
Testing  of  oil.  grease  and  total 
petroleum  hydrocarbons  in  water;  (b) 
Testing  of  tar  in  road-paying  materials; 
and  (c)  Forensic  finger-printing  (67  FR 
6352).  However,  it  should  be  noted  that 
the  Parties  to  the  Montreal  Protocol 
have  not  extended  the  global  laboratory 
and  analytu:al  essential-use  exemption 
indefinitely.  This  issue  is  further 
discussed  at  66  FR  14767  (3/13/01). 

4.  Recordkeeping  and  Reporting 
Requirements 

If  EPA  designates  CBM  as  a  i  lass  1 
ODS,  existing  recordkeeping  and 
reporting  requirements  in  40  CFR  S2  13 
will  apply  to  production.  im[)ort.itii>n. 
destruction,  transformation, 
transhipments,  export,  or  essential  uses 
of  CBM  Potentially  affected  parties  are 
urged  to  cxmsult  the  relevant  regulatory 
paragraphs  in  40  C:FR  Part  H2.13. 
Subpart  A  In  addition,  guidance  and 
reporting  forms  for  these  requirements 
are  available  from  FP.A's  Stratospheric 
Ozone  Hotline  ((8t)0)  29ti-iy96). 
Today's  proposal  to  extend  the  existing 
recordkeeping  and  reporting 
requirements  to  CBM  will  not  take  effect 
until  EPA's  information  collei:tion 
request  (ICR)  has  been  finalized.  This 
process  is  described  in  Section  \'II  F 

(a)  Producers 

EP.A  is  proposing  that  entities  that 
produce  CBM.  as  for  other  class  I 
(imtrolled  substances,  would  submit  a 
report  to  the  EPA  .Administrator  within 
120  days  of  publication  of  the  final  rule, 
describing  in  detail  how  daily 
production  quantities  are  measured  and 
recorded,  including  how  fugitive  losses 
are  accounted  for  and  the  estimated 
percent  efficiency  of  production 
process.  These  entities  would  also 
maintain  detailed  records  pertaining  to 
(i)  The  quantity  of  controlled  substances 


produ(  ed  at  each  facility  and  the 
purpost;s  for  which  they  are  produced, 
used,  and  sold,  with  certain  written 
verifications;  (ii)  ijuantities  of  other 
(  hemiials  prodiK.ed  within  each  facility 
and  quantities  of  inputs  used  in  the 
produition  of  controlled  substances; 
and  (iii)  shipments  of  controlled 
substances  produced  at  each  facility. 
These  entities  would,  in  addition, 
submit  a  quarterly  report  identifying 
quarterly  production  amounts  and 
amounts  sold,  transferred,  or  exported 
(and  specifying  amounts  transformed  or 
destroyed  by  the  producer  or  recipient). 
with  appropriati>  verifications;  and  a  list 
of  the  essential-use  (including 
laboratorv  essential  use)  allowance 
holders  from  whom  orders  were  placed 
and  the  quantity  of  essential-use 
controlled  substances  requested  and 
produced,  with  appropriate 
verifications.  See  40  CFR  Part  82. 
Subpart  A  (§82.13)  for  the  complete 
reporting  and  recordkeeping 
requirements. 

(b)  Importers 

According  to  EPAs  existing 
requirements  for  ODSs.  a  person  may 
import  .1  used  class  I  controlled 
substance  if  they  comply  with  the 
petition  process  described  in  40  CFR 
H2.4(|)  and  82  13(g)(2). (3)  and  (4).  Under 
the  Protocol  and  the  CAA.  the  import  of 
"used  controlled  substances"  does  not 
count  against  a  country's  obligation  to 
completely  phase  out  import.  Therefore. 
EPA  IS  proposing  that  with  the  listing  of 
CBM  as  a  class  I  ( ontrolled  substance, 
an  importer  of  used,  recycled,  or 
reclaimed  CBM  would  become  subject 
to  the  requirements  spec  ified  in  these 
sections.  Specific , illy,  importers  of  used, 
cecycled,  or  reclaimed  controlled 
substani  t's  and  transshipments  would 
need  to  fulfill  the  import  petition 
process. 

This  pro(  ess  requires  that  for  each 
individual  shipment  of  greater  than  150 
lbs.  at  least  15  working  davs  before  the 
shipment  leaves  the  foreign  port  of 
export,  the  importer  must  submit  to  EPA 
a  petition  ini  hiding  the  identity  and 
quantity  of  the  controlled  substance; 
information  pertaining  to  the  source, 
foreign  owner,  and  exporter  of  the 
controlled  substance,  and  information 
regarding  the  previous  use  and  identity 
of  foreign  reclaimer;  information  on 
import  port  of  entrv,  vessel,  and  dates 
of  shipment;  and  the  intended  use  of  the 
controlled  substam  e  (40  CFR  82.13(g)(2) 

and(g)(J|) 

EPA  is  also  proposing  that  entities 
that  import  CBM,  would  also  be  subject 
to  the  stancfard  recordkeeping  and 
reporting  retjuirements  for  importers  of 
class  I  substances.  These  include  the 


requirement  to  maintain  detailed 
records  of  the  quantity  of  each 
controlled  substance,  including 
information  and  documentation 
pertaining  to  the  amounts  that  may  be 
in  mixtures,  that  are  used,  recycled  or 
reclaimed,  that  are  for  use  or  sold  for 
use  in  processing  resulting  in  their 
transformation  or  destruction,  and  that 
are  imported  for  essential  uses;  and 
including  documentation  and/or 
certification  relating  to  port  of  entry, 
country  from  which  the  substance  was 
imported,  bill  of  lading,  the  U.S. 
customs  entrv  form,  and  intended  use  of 
the  imported  substance.  Such  entities 
must  also  submit  to  EPA  a  quarterly 
report  summarizing  the  records 
described  above  and  including 
certifications  regarding  the  intended  use 
of  controlled  substances  [eg. 
transformation,  destruction,  essential 
uses).  In  the  case  of  imports  of  used 
(including  recycled  or  reclaimed) 
controlled  substanct^s.  or  heels  of 
controlled  substances,  bills  of  lading  or 
invoices  must  be  labeled,  indicating  that 
the  controlled  substance  is  used. 
recvcled.  reclaimed,  or  a  heel,  as 
appropriate.  See  40  CFK  Part  82, 
Subpart  A  (§  82.13)  for  complete 
reporting  and  recordkeeping 
requirements. 

(c)  Exporters 

EPA  is  proposing  that  exporters  of 
CBM.  as  for  other  class  I  controlled 
substances,  would  submit  information 
within  45  days  after  the  end  of  the 
control  period,  including  the  names  and 
addresses  of  the  exporter  and  the 
recipient  of  the  exports,  the  type  and 
quantity  of  the  controlled  substances 
exported,  percentage  whic;h  is  used, 
recvcled,  or  reclaimed,  date/port  of 
export,  amount  exported  to  Article  5 
countries,  and  documentation  or 
certification  relating  to  purchasers  or 
importers  intent  to  transform  or  destroy 
the  controlled  substance.  Exporters  of 
class  I  controlled  substances  must  also 
labial,  in  the  case  of  exports  of  used 
(including  recyc:led  or  reclaimed) 
controlled  substance,  bills  of  lading  or 
invoices,  indicating  that  the  controlled 
substance  is  used,  recycled,  or 
reclaimed.  See  40  CFR  Part  82,  Subpart 
.A  (§82.13)  for  the  complete  reporting 
and  recordkeeping  requirements. 

(d)  Destroyers 

EPA  is  proposing  that  entities  that 
destroy  CBM.  as  with  other  class  I 
controlled  substances,  would  submit  a 
one-time  report  stating  the  destruction 
unit's  efficiency  and  the  methods  used 
to  determine  destruction  efficiency  and 
to  record  the  volume  destroyed. 
Changes  to  these  methods  must  be 
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reported  within  60  days  of  the  change. 
The  report  must  also  include  names  of 
other  regulations  applicable  to  the 
destruction  process.  Such  entities  must 
also  provide  the  producer  or  importer 
from  whom  they  purchased  or  received 
the  controlled  substances  with  a 
verification  that  controlled  substances 
will  be  used  in  processes  that  result  in 
their  destruction.  Destroyers  of  class  I 
controlled  substances  must  also  report 
the  names  and  quantities  of  class  I 
controlled  substances  destroyed  for  each 
control  period  within  45  days  of  the  end 
of  the  control  period.  See  40  CFR  Part 
82,  Subpart  A  (§  82.13)  for  the  complete 
reporting  and  recordkeeping 
requirements. 

(e)  Transformers 

EPA  is  proposing  that  entities  that 
transform  CBM,  as  for  other  class  1 
controlled  substances,  would  provide 
the  producer  or  importer  of  the 
controlled  substances  the  IRS 
certification  that  the  controlled 
substances  are  to  be  used  in  processes 
resulting  in  their  transformation,  and 
report  the  names  and  quantities  of  class 
1  controlled  substances  transformed  for 
each  control  period  within  45  days  of 
the  end  of  the  control  period.  See  40 
CFR  Part  82,  Subpart  A  {§  82.13)  for  the 
complete  reporting  and  recordkeeping 
requirements. 

(f)  Transhipments,  Heels,  and  Essential 
Uses 

EPA  is  proposing  that  entities  that 
bring  back  a  container  with  a  heel  of 
CBM  to  the  United  States  would  report 
quarterly  the  amount  brought  into  the 
United  States,  certifying  that  the 
residual  amount  in  each  shipment  is 
less  than  10%  of  the  volume  of  the 
container  and  will  remain  in  the 
container  and  be  included  in  a  future 
shipment,  be  recovered  and  transformed 
or  destroyed,  or  be  recovered  for  a  non- 
emissive  use.  They  would  also  have  to 
report  on  the  final  disposition  of  each 
shipment  within  45  days  of  the  end  of 
the  control  period.  Entities  that 
transship  a  controlled  substance  must 
maintain  records  that  indicate  that  the 
controlled  substance  shipment 
originated  in  a  foreign  country  destined 
for  another  foreign  country,  and  do(;s 
not  enter  interstate  commerce  with  tht; 
United  States,  Entities  that  were 
allocated  essential-use  allowances  and 
submitted  an  order  to  a  producer  or 
importer  for  a  controlled  substance  mu.st 
report  the  quarterly  quantity  received 
from  each  producer  or  importer.  See  40 
CFR  Part  82,  Subpart  A  (§82.13)  for  the 
complete  reporting  and  recordkeeping 
requirements. 


(g)  Laboratory  Essential  Uses 

EPA  is  proposing  that  CBM  to  be  used 
in  laboratory  applications  be  exempted 
from  the  ban  in  the  same  manner  that 
all  other  Class  I  ODSs  are  exempted  for 
laboratory  uses.  In  addition,  laboratory 
distributors  who  sell  CBM  under  this 
exemption  would  be  subject  to  the 
reporting  requirements  outlined  in  40 
CFR  Part  82,  Subpart  A  (§  82.13),  These 
reporting  requirements  are  as  follows: 
Laboratory  distributors/suppliers  must 
report  quarterly  the  quantity  received  of 
each  class  I  controlled  substance  from 
each  producer  or  importer.  Distributors 
must  also  keep  on  record  certifications 
from  customers  who  purchase  CBM  (or 
any  Class  I  ODS)  stating  that  the  CBM 
will  only  be  used  in  laboratory 
applications  defined  in  40  CFR  Part  82, 
Subpart  A  (§  82.13),  Appendix  G. 
(Laboratory  customers  purchasing  a 
controlled  substance  under  the  global 
laboratory  essential-use  exemption  must 
provide  the  producer,  importer  or 
distributor  with  a  one-time-per-year 
certification  for  each  controlled 
substance  that  the  substance  will  only 
be  used  for  laboratory  applications  and 
not  be  resold  C3r  used  in  manufacturing). 
Distributors  must  report  quarterly  the 
quantity  of  the  controlled  substance 
purchased  by  each  laboratory  customer. 
If  the  controlled  substances  are  only 
sold  as  reference  standards  for 
calibrating  laboratory  analytical 
equipment,  the  distributor  may  write  a 
letter  to  the  EPA  Administrator 
requesting  permission  to  submit  these 
reports  annually  rather  than  quarterly. 
See  40  CFR  Part  82,  Subpart  A  (§82.13) 
for  complete  reporting  and 
recordkeeping  requirements. 

V.  What  Other  Stratospheric  Protection 
Regulations  Will  Relate  to  CBM 
Following  Today's  Proposed  Action? 

A  regulation  originally  published  on 
February  11.  1993  (58  FR  8136)  and 
amended  at  60  FR  4020  (January  19. 
1995)  establishes  requirements 
pertaining  to  labeling  of  products 
containing  or  made  with  ozone- 
depleting  substances.  The  text  of  that 
regulation  (as  well  as  Fact  Sheets  about 
it)  can  be  found  at  the  following  Web 
site:  http://iu\'w. ppa.gov/ozone/title6/ 
hibeling/lahpling.html.  The  labeling 
requirements  apply  to  products 
manufactured  with,  containers  of.  and 
products  containing  specific  ozone- 
depleting  substances  pursuant  to  section 
611of  the  CAAA.  Specifically,  the 
regulations  require  products  that  are 
manufactured  with  a  pnK;ess  using  a 
class  I  substance:  products  containing  a 
class  I  substance;  and  containers  of  a 
class  I  or  class  II 


(hydrochlorofluor  carbons  (HCFCs)) 
substance  or  mixture  to  bear  a  "clearly 
legible  and  conspicuous  "  warning 
statement.  Manufacturers,  distributors. 
wholesalers,  and  retailers  of  produc;ts 
manufactured  with,  containers  of,  and 
products  containing  CBM  would 
therefore  be  required  to  comply  with  the 
labeling  requiremer's  which  would 
become  applicable  lO  CBM  one  year 
after  its  final  listing  as  a  class  I  ODS;  See 
40  CFR  Part  82,  Subpart  E. 

VI.  What  Are  the  Supporting  Analyses? 

A.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  pri\ate 
sector. 

Under  section  202  of  the  UMRA,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  51 00  million 
or  more  in  any  one  year.  B<!i()re 
promulgating  an  EP,A  rule  for  which  a 
W'ritten  statement  is  ne(>ded.  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objec:tives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  \\  ith 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  li  the 
Administrator  publishes  with  the  hnal 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Section  204  of  the 
UMRA  requires  the  Ageni  v  to  develop 
a  process  to  allow  elected  State,  local, 
and  tribal  government  officials  to 
provide  input  in  the  development  of  anv 
proposal  containing  a  signiiii  aiil 
Federal  intergovernmental  mandate 

Before  EPA  establishes  any  regulatory 
requirements  that  may  signifii  aiitl\-  or 
uniquely  affect  small  go\ernnients. 
including  tribal  governments,  it  mu.st 
'have  developed  under  section  203  of  the 
UMR.A  a  small  government  ageni  \  plan 
The  plan  must  provide  ior  notifying 
jiotentiallv  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningfiii  and 
timely  input  in  the  development  oi  EP.A 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates. 
and  informing,  educating,  and  advising 
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small  governments  on  compliance  with 
the  reoiildtorv  n'qiiirempnts. 

EFA  hd>  (it'tt-rminfd  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  mav  result  in 
expenditures  of  SlOO  mUhim  or  more 
for  State,  local,  and  tribal  t^ovcrnnu'iits. 
in  the  aggregate,  or  the  private  sf(  tor  iii 
anv  one  vear.  Todays  proposed  ban  on 
production  and  import  is  expected  to 
have  minimal  t'conomit  impac  t  because 
production  and  import  for  feedstock 
uses  (which  represent  the  majority  of 
current  production  and  import  uses)  are 
exempt  from  the  ban  Furthermi)rc.  (IBM 
use  has  been  largely  curtailed  by  prior 
environmental  and  safety  regulaticms  in 
the  fire  prf)tection.  explosion 
suppression,  and  solvent  sectors. 
Therefore  the  proposed  ban  of  CBM  is 
not  expected  to  significantlv  affect  the 
regulated  communitv 

Based  upon  research  anil  informatinn 
available  to  EPA  at  this  time.  EPA 
understands  that  the  regulated 
communitv  directlv  impacted  by  today's 
proposed  action  is  restricted  in  size. 
Potentiallv  regulated  entities  include 
entities  that  produce,  export,  or  import 
CBM:  entities  that  use  CBM  in  a  process 
that  results  in  its  transformation  nr 
destruction;  entities  that  are  lahorator) 
suppliers  of  CBM:  and  entities  with 


laboratory  uses  of  (^BM.  For  all  of  these 
entities,  there  would  be  new 
recordkeeping  and  reporting 
reijuiremeiits  imposed  by  today's 
proposed  action,  but  these  are  estimated 
to  be  minimal  (approximately  a  total  for 
the  industr\  of  .S200.000  [ler  vear:  see 
\'1I.B.  for  explanation  of  this  estimate). 

Thus,  today's  propo.sed  rule  is  not 
subject  to  the  requirements  of  sections 
202  or  205  (if  the  I'MFLA  EPA  has  also 
determined  that  this  propo.sed  rule 
contains  no  regulatory  requirements  that 
are  expected  to  significantly  or  uniquely 
affect  small  governments:  therefore,  we 
are  not  required  to  develop  a  plan  with 
regard  to  small  governments  under 
section  203.  Finallv.  because  this 
proposed  rule  d(jes  not  contain  a 
significant  intergovernmental  mandate, 
the  Agencv  is  not  required  to  develop  a 
process  to  obtain  input  from  elected 
.State,  local,  and  tribal  officials  under 
section  204. 

B  Rpgulnton-  Fhxibilitv  Act  IRFM.  as 
aim'nded  hv  the-  Small  Busj/ie.ss 
liefiulatnn,-  Enforcement  Fairness  Act  of 
1996  ISBHEFAI.  5  I  'S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
aiialvsis  nf  anv  rule  subject  to  notice 
and  comment  rulemaking  requirements 


Category 


1.  Industrial  organic  chemicals,  NEC    

2  Ptiarmaceutical  preparations  

3  Pesticides  and  agricultural  ctiemicals  NEC    

4  Chemicals  and  allied  products   NEC  ....,...~. 

5  Testing  latxiratories   except  veterinary  testing  labs 

6  Medical  and  diagnostic  laboratories  

7  Research  and  development  m  the  physical,  engineering  and  lite  sciences 


under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  busines.ses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  that  is  identified  by  the 
Standard  Industrial  (Classification  (SIC) 
Code  in  the  Table  below:  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town. 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  The  size  standards 
described  in  this  section  apply  to  all 
Small  Business  Administration  (SBA) 
programs  unless  otherwise  specified. 
The  size  standards  themselves  are 
expressed  either  in  number  of 
employees  or  annual  receipts  in 
millions  of  dollars,  unless  otherwise 
specified.  The  number  of  employees  or 
annual  receipts  indicates  the  maximum 
allowed  for  a  concern  and  its  affiliates 
to  be  considered  small. 


SIC  Code 


NAICS  Code 


SIC  small 
business  size 
standard  (in 
number  of  em- 
ployees or  mil- 
lions of  dol- 
lars) 


-t- 


2869 
2834 
2879 
5169 
8734 
8071 
8731 ,  8733 


325199 
325412 
32532 
42269 
54138 
6215 
54171 


1.000 
750 
500 
100 
S5  0 
S5.0 
S5.0 


After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify-  that  this 
proposed  action  will  not  have  a 
signific:ant  e(  (inomu:  impai  t  on  a 
substantial  number  of  small  entities. 

Briefly,  the  following  entities  may 
potentiallv  be  affected  by  this 
regulation;  entities  that  pmduce,  expnrt, 
or  import  CBM;  entities  that  use  CBM  in 
a  process  that  results  in  its 
transformatiim  or  destruction;  entities 
that  are  laboratory  suppliers  of  CBM; 
and  entities  with  laboratory  uses  of 
(;BM.  For  all  these  entities,  there  are 
new  recordkeeping  and  reporting 
requirements  imposed  by  todays 
proposed  action.  See  the  sectmn  entitled 

Paperwork  Reduction  Act.  '  It  is 


estimated  that  total  recordkeeping  and 
reporting  requirements  will  cost 
approximately  an  industry-wide  total  of 
52110.000  for  the  universe  of  potentially 
regulated  entities,  consisting  of 
.ipproximatelv  1  30  companies 

in  addition  to  recordkeeping  and 
reporting  reciuirements.  todays 
proposeil  .iction  bans  the  productiim 
and  import  of  CBM  There  are  only  2 
known  producers  of  CBM  in  the  L'nited 
States.  These  are  large,  multinational 
ci  rporations  and  not  small  entities   In 
addition,  informal  discussions  with 
these  producers  indicate  that  virtually 
all  of  their  CBM  production  is  for 
t  ustomers  who  transform  CBM:  this 
production  is  not  subject  to  the  ('BM 
phaseout  implemented  by  today's 


proposed  action.  Regarding  import.  EPA 
records  indic:ate  that  during  the  years 
1495-1999  (the  years  for  which  data 
were  available).  22  companies  had 
imported  C^BM  during  one  or  more 
years  Of  these.  l(i  had  imported  CBM 
in  only  one  of  the  5  years  of  record. 
Informal  discussions  with  the  primary 
importer  (responsible  for  77"'..  of  the 
imported  CBM)  indicate  that  80-85"..  of 
their  imports  are  for  transformation. 
Thus,  the  impacts  of  today's  proposed 
action  on  CBM  importers  will  also  be 
limited  (providing  that  import  is  from 
countries  that  are  Parties  to  or  in 
compliance  with  the  Beijing 
Amendments).  EPA  sent  letters  on 
February  28.  2001.  and  again  on  April 
25.  2001.  to  all  importers  for  which 
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addresses  could  be  found,  as  well  as 
others,  notifying  them  of  EPA's 
anticipated  implementation  of  the  1999 
Beijing  Amendments  to  the  Montreal 
Protocol,  including  the  ban  on 
production  and  import,  and  new 
recordkeeping  and  reporting 
requirements.  To  date,  no  adverse 
concern  has  been  expressed  by  any 
small  business  recipient  of  the  letter. 

Today's  proposed  action  also  bans 
trade  in  CBM  with  countries  which  are 
not  Parties  to  or  in  compliance  with  the 
Beijing  Amendments  to  the  Montreal 
Protocol.  EPA  believes  that  this 
provision  of  today's  proposed  rule  will 
not  significantly  impact  the  regulated 
conununity  because  extremely  limited 
demand  is  believed  to  exist  for  non- 
feedstock  purposes,  as  explained  in 
earlier  sections  of  this  Preamble,  and 
because  it  is  expected  that  demand  for 
CBM  for  feedstock  purposes  could 
potentially  be  met  by  domestic 
production. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  notes  that  it  has  conducted 
outreach  to  consult  with  and  notify  the 
potentially  affected  conmiunity  of 
today's  proposed  action. 

C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  this  proposed 
regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant" 
regulatory  action  as  one  that  is  likely  to 
result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroiunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  proposed  rule  is  not  a 
"significant  regulatory  action"  and  is 
therefore  not  subject  to  OMB  review. 


D.  Applicability  of  Executive  Order 
13045:  Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it 
implements  an  obligation  of  the  United 
States  to  implement  fully  the  provisions 
of  the  Montreal  Protocol  and  is  not 
directly  based  on  health  or  safety  risks, 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  has 
been  prepared  by  EPA  (ICR  No.  1432.22) 
and  a  copy  may  be  obtained  from  Susan 
Auby  by  mail  at  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822T);  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460,  by 
email  at  auby.susan  @epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  off  the  Internet  at  http:/ 
/www. epa.gov/icr.  The  information 
requirements  are  not  enforceable  until 
OMB  has  approved  them. 

As  explained  in  EPA's  ICR  document. 
EPA's  Office  of  Air  and  Radiation  is 
revising  the  previously  approved 
information  collection  by  the  same 
title. ^  Today's  proposed  action  will 


'On  March  5,  2001.  the  Office  of  Management 
and  Budget  (OMB)  approved  EPA's  request  for  the 
extension  of  approval  of  this  ICR.  The  request  for 
extension  was  submitted  by  EPA  on  November  29. 
2000.  With  that  approval.  OMB  stated  that  it 
"understands  that  EPA  is  in  the  prix:ess  of 
developing  several  rules  that  would  result  in 
revisions  to  this  collection  *    *    '  EPA  will  need  to 


impose  new  recordkeeping  and 
reporting  requirements  associated  with 
the  production,  import,  export, 
recycling,  destruction,  transhipment, 
and  feedstock  use  of  CiBM.  Specifically, 
producers,  importers,  and  exporters  will 
be  required  to  submit  to  EPA  quarterly 
reports  of  the  quantity  of  CBM  in  each 
of  their  transactions:  they  will  also  be 
required  to  report  the  quantity  of  CBM 
transformed  or  destroyed.  Producers, 
importers,  and  exporters  of  CBM  must 
also  maintain  records  such  as  Customs 
entry  forms,  bills  of  lading,  sales 
records,  and  canceled  checks  to  support 
their  quarterly  reports.  The  quarterly 
reports  may  be  faxed  or  mailed  to  EPA. 
where  they  will  be  handled  as 
confidential  business  information.  EPA 
will  store  the  submitted  information  in 
a  computerized  database  designed  to 
track  production,  import,  and  export 
balances  and  transfer  activities.  EPA  is 
currently  exploring  the  possibility  of 
having  reports  filled  and  submitted  to 
the  Agency  over  a  secure  Web  site.  If 
and  when  electronic  reporting  would 
occur,  EPA  would  change  its  guidance 
document  and  its  ICR  to  indicate  a 
change  in  burden  hours.  EPA  will  use 
the  information  to  ensure  that  the  U.S. 
maintains  compliance  with  the  Protocol 
requirements  and  to  report  annually  to 
United  Nations  Environment 
Programme  the  U.S.  activity  in  (]BM. 
EPA  will  store  the  submitted 
information  in  a  computer  system 
designed  to  track  production,  import, 
and  export  balances  and  transfer 
activities.  EPA  estimates  that  the 
information  collection  will  involve 
approximately  133  respondents:  2 
producers.  2  exporters.  8  importers.  100 
laboratory  certifiers,  8  transformers  and 
destroyers.  6  essential  use  allowance 
holders,  2  laboratory  suppliers,  and  5 
laboratory  suppliers  (reference 
standards).  The  total  annual  industry 
burden  and  cost  are  estimated  at  2.580 
hours  and  $201,350.  of  which  S3. 000  are 
annual  operating  and  maintenance 
(O&M)  costs. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifving 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 


revise  this  collection  as  part  of  those  rulemaking 
processes."  This  ICR  revision  is  one  such  revision 
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requirements;  train  personnel  to  he  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  nr  otherwise 
disclose  the  information 

An  Agencv  mav  not  condui  t  nr 
sponsor,  and  a  person  is  not  rt-quircd  to 
respond  to,  a  collection  of  mformation 
unless  it  displays  a  currently  valid  OMB 
control  number  The  (1MB  c:ontrol 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burdtni 
estimates,  and  anv  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director.  Collection 
Strategies  Division;  U.S.  Environment.il 
Protection  Agency  (2822T);  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
17th  Street,  NTVV.,  Washington.  DC 
20503,  marked  'Attention;  Desk  Officer 
for  EPA."  Include  the  ICR  number  in 
anv  correspondence.  Since  OMB  is 
required  to  make  a  decision  concerning 
the  ICR  between  30  and  60  days  after 
October  29,  2002.  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  by  November  29,  2002 

F  Executive  Order  13132  I  Federal  ism  I 

Executive  Order  13132,  entitled 
■'Federalism'  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensurt- 
"meaningful  and  timelv  input  bv  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."   "Policies  that  have 
federalism  implications  '  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  (m  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government" 

This  proposed  rule  will  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
(m  the  relationship  between  the  national 
government  and  the  States,  nr  (m  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132 

Today's  proposed  rule  is  expected  tii 
primarily  affect  private  sector  entities 
that  either  produce,  import,  export, 
transform,  or  use  or  supply  CBM  for 
laboratory  purposes.  EPA  is  not  aware  ot 
anv  current  uses  of  CBM  bv  puhlii 


sector  entities.  Thus,  the  requirements 
of  section  6  of  the  Executive  Order  do 
not  apply  to  this  proposed  rule. 

G.  Executive  Order  13175  (Consultation 
and  Coordination  With  Indian  Tribal 
CktverninentsI 

Executive  Order  13175,  entitled 
•Consultation  and  Coordination  with 
Indian  Tribal  (lovernments"  (65  FR 
B7249.  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications   "  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 

Today's  proposed  rule  is  expected  to 
primarily  affect  private  sector  entities 
that  either  produce,  import,  export, 
transform,  or  use  or  supply  CBM  for 
laboratory  purposes.  EPA  is  not  aware  of 
any  current  uses  of  C^BM  by  tribal 
governments  or  their  communities. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule.  In  the  spirit 
of  Executive  Order  13175,  and 
consistent  with  EPA  policy  to  promote 
c()mmuiii(;ations  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  (omment  cm  this 
proposed  rule  from  tribal  officials. 

//  The  National  Technology  Transfer 
and  Advancement  Act 

Section  12(d)  of  the  National 
Te(;hnology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub.  L.  104- 
113.  .Section  12(d)  (15  L'.S.C,  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
iniprai:tical.  Voluntary  consensus 
standards  are  technical  standards  (p.,q  , 
materials  specifications,  lest  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 


not  to  use'available  and  applicable 
voluntary  consensus  standards.  Today's 
proposed  action  does  not  involve 
technical  standards.  Therefore.  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  13211  (Energy 
Effects  I 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  "Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use."  (66  FR  28355  (5/ 
22/01))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals. 
Chlorobromomethane.  Exports.  Imports, 
Reporting  and  recordkeeping 
requirements,  Halon.  Ozone  layer. 

Dated:  October  18,  2002. 
Christine  Todd  Whitman. 
Administrator 

For  reasons  set  out  in  the  preamble, 
40  CFR  Part  82  is  proposed  to  be 
amended  as  follows; 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows; 


Authority:  41 

7fi71(i. 


C.S.C.  7414.  7601.  7fi71- 


Subpart  A — Production  and 
Consumption  Controls 

2.  Section  82.3  is  amended  bv; 

a.  Adding  in  alphabetical  order  the 
definition  of  Beijing  Amendments. 

b.  Revising  the  last  sentence  in  the 
definition  of  Controlled  substance. 

The  revision  and  addition  read  as 
follows; 

§82.3     Definitions. 

•  *  *         *         * 

Beijing  Amendments  means  the 
Montreal  Protocol,  as  amended  at  the 
Eleventh  Meeting  of  the  Parties  to  the 
Montreal  Protocol  in  Beijing  in  1999. 

«         *         *         *         * 

Controlled  substance  *   *   *  Class  I 
substances  are  further  divided  into  eight 
groups.  Group  I.  Group  II.  Group  III. 
Group  IV.  Group  V.  Group  VI.  Group 
VII,  and  Group  VIII,  as  set  forth  in 
appendix  A  to  this  subpart. 

*  »         •         •         ♦ 

3.  Section  82.4  is  amended  by; 

a.  Revising  the  first  sentence  of 
paragraph  (b), 

b.  Revising  the  first  sentence  of 
paragraph  (d). 
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c.  Adding  paragraph  (1)(5), 
The  revisions  and  addition  read  as 
follows: 

§82.4    Prohibitions. 

***** 

(b)  Effective  January  1,  1996,  for  any 
class  I,  Group  I,  Group  II,  Group  III, 
Group  IV,  Group  V,  or  Group  VII 
controlled  substances,  and  effective 
January  1,  2005,  for  any  class  I,  Group 
VI  controlled  substance,  and  effective 
[date  30  DAYS  FROM  PUBLICATION 
OF  FINAL  RULE  IN  Federal  Register], 
for  any  class  I,  Group  VIII  controlled 
substance,  no  person  may  produce,  at 
any  time  in  any  control  period,  (except 
that  are  transformed  or  destroyed 
domestically  or  by  a  person  of  another 
Party)  in  excess  of  the  amount  of 
conferred  unexpended  essential-use 
allowances  or  exemptions  under  this 
section,  or  the  amount  of  unexpended 
Article  5  allowances  as  allocated  under 
§  82.9  for  that  substance  held  by  that 
person  under  the  authority  of  this 
subpart  at  that  time  for  that  control 
period.  *   *   * 
***** 

(d)  Effective  January  1,  1996,  for  any 
class  I,  Group  I,  Group  II,  Group  III, 
Group  IV,  Group  V,  or  Group  VII 
controlled  substances,  and  effective 
January  1,  2005,  for  any  class  I,  Group 
VI  controlled  substance,  and  effective 
[date  30  DAYS  FROM  PUBLICATION 
OF  FINAL  RULE  IN  Federal  Register] 
for  any  class  I,  Group  VIII  controlled 
substance,  no  person  may  import 
(except  for  transhipments  or  heels),  at 
any  time  in  any  control  period,  (except 


for  controlled  substances  that  are 
transformed  or  destroyed)  in  excess  of 
the  Eimount  of  unexpended  essential-use 
allowances  or  exemptions  as  allocated 
under  this  section  for  that  substance 
held  by  that  person  under  the  authority 
of  this  subpart  at  that  time  for  that 
control  period,  *   *   * 
***** 

(1)  *   *   * 

(5)  Import  or  export  any  quantity  of  a 
controlled  substance  listed  in  Class  I, 
Group  VIII,  in  Appendix  A  to  this 
subpart,  from  or  to  any  foreign  state  not 
Party  to  the  Beijing  Amendments  (as 
noted  in  Appendix  C,  Annex  1,  to  this 
subpart),  unless  that  foreign  state  is 
complying  with  the  Beijing 
Amendments  (as  noted  in  Appendix  C. 
Annex  2,  to  this  subpart), 
***** 

4.  Section  82,13  is  amended  by: 

a.  Revising  paragraph  (a), 

b.  Revising  paragraph  (f)(1) 
introductory  text. 

The  revisions  read  as  follows; 

§  82.13    Recordlceeping  and  reporting 
requirements. 

(a)  Unless  otherwise  specified,  the 
recordkeeping  and  reporting 
requirements  set  forth  in  this  section 
take  effect  on  January  1,  1995.  For  class 
I,  Group  VIII  controlled  substances,  the 
recordkeeping  and  reporting 
requirements  set  forth  in  this  section 
take  effect  on  [date  30  DAYS  FROM 
PUBLICATION  OF  FINAL  RULE  IN 
THE  Federal  Register]. 


(0 


(1)  Within  120  days  of  May  10,  1995, 
or  within  120  days  of  the  date  that  a 
producer  first  produces  a  c:lass  1 
controlled  substance,  whichever  is  later, 
and  within  120  days  of  [PUBLICATION 
OF  FINAL  RULE)  for  class  I,  Group  \'I11 
controlled  substances,  (>v(!ry  produ(;er 
who  has  not  already  done  so  must 
submit  to  the  Administrator  a  report 
describing; 
*         *         *         *         « 

5.  Appendix  A  to  Subpart  A  is 
amended  by  adding  paragraph  H.  to 
read  as  follows; 

Appendix  A  to  Subpart  A  of  Part  82 — 
Class  1  Controlled  Substances 


Class  1  controlled  substances 


H  Group  Vlli; 
CH:BrCI  (Chlorobromomethane) 


ODP 


0  12 


6,  Appendix  C  to  Subpart  A  is  revised 
to  read  as  follows; 

Appendix  C  to  Subpart  A  of  Part  82 — 
Parties  to  the  Montreal  Protocol,  and 
Nations  Complying  With,  But  Not 
Parties  To,  The  Protocol 

Annex  1  to  Appendix  C  of  Subpart  A — 
Parties  to  the  Montreal  Protocol  (as  of 
January  24,  2002) 

The  check  mark  |\|  means  the  partiiiiiiir 
country  ratified  the  Protocol  nr  the  spec  itii 
Amendment  package.  Ameiuimeiit  pm  kd^Jes 
are  identified  by  the  name  of  llie  i  il\  u  heo' 
the  amendment  package  was  negolialed  ami 
agreed.  Updated  lists  of  Parties  lo  the 
Protocol  and  the  Amendments  can  be  Idi  ated 
at;  Vi'ww. unefj.org/ozone/ral it. f'bl ml. 


Foreign  state 


Montreal 
protocol 


London 
amend- 
ments 


Copen- 
hagen 

amend- 
ments 


Montreal 
amend- 
ments 


Beijing 
amend- 
ments 


Albania  

Algeria 

Angola  

Antigua  and  Barbuda  

Argentina 

Armenia 

Australia  

Austria  

Azert)aijan  

Bahamas 

Bahrain 

Bangladesh  

Bart)ados 

Belams 

Belgium  

Belize  

Benin  

Bolivia  

Bosnia  and  Herzegovina 

Botswana  

Brazil  

Brunei  Darussalam  

Bulgaria  

Burkina  Faso 


• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 


• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 

• 
• 


• 
• 

• 
• 
• 
• 
• 
• 
• 

• 
• 
• 
• 

• 
• 

• 


• 
• 

• 
• 

• 

• 
• 
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Foreign  state 


Burundi     

Cambodia  

Cameroon         

Canada  

Cape  Verde  

Central  Atncan  BepuDlic  

Chad  

Chile        

China       

Colombia  

Comoros   

Congo 

Congo,  Democratic  Republic  ot 

Costa  Rica      

Cote  f1  Ivoire  

Croatia  

Cuba       


Cyprus     

Czech  Republic 
Denmark 
Djibouti  


Dominica 

Dominican  Republic 
Ecuador  


Egypt    

El  Salvador    , 

Estonia  

Ethiopia  

European  Community     

Federated  States  of  Micronesia 

F'P  

Finland  

France    

Gabon    

Gambia  

Georgia 

Germany  

Ghana    

Greece  

Grenada        

Guatemala    

Guinea   

Guyana   

Haiti  

Honduras  

Hungary  

Iceland  

India       

Indonesia       

Iran   Islamic  

Ireland  


Israel    

Italy       

Jamaica 

Japan    , 

Jordan 
Kazakhstan 
Kenya     


Kiribati    

Korea.  Democratic  People  s  Republic  ot 

Korea.  Republic  ot  

Kuwait  

Kyrgyzstan  

Lao   Peoples  Democratic  Republic     

Latvia    

Lebanon  

Lesotho  

Liberia      

Libyan  Arab  Jamahinya       

Liechtenstein  

Lithuania       


Montreal 
protocol 


• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 


London 

amend- 
ments 


• 
• 
• 

• 
• 
• 
• 

• 
• 
• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 
• 


• 
• 

• 
• 
• 
• 


Copen- 
hagen 

amend- 
ments 


• 
• 
• 

• 
• 


• 
• 
• 

• 
• 

• 
• 
• 

• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 
• 
• 


• 
• 
• 


• 
• 


• 
• 


Montreal 
amend- 
ments 


• 
• 

• 
• 


• 
• 


• 
• 


• 
• 

• 

• 

• 
• 


• 
• 

• 
• 

• 
• 


• 

• 

• 
• 


Beijing 
amend- 
ments 


• 
• 
• 


Foreign  state 


Montreal 
protocol 


London 
amend- 
ments 


Copen- 
hagen 

amend- 
ments 


Montreal 
amend- 
ments 


Luxembourg 
Madagascar 

Malawi  

Malaysia  

Maldives  

Mali  


Malta  

Marshall  Islands  

Mauritania  

Mauritius  

Mexico 

Moldova  

Monaco  

Mongolia  

Morocco  

Mozambique  

Myanmar  

Namibia  

Nauru  

Nepal 

Nettieriands 

New  Zealand 

Nicaragua 

Niger  

Nigeria  

Norway  

Oman  

Pakistan  

Palau  

Panama 

Papua  New  Guinea  

Paraguay 

Peru  

Philippines  

Poland  

Portugal  

Qatar  

Romania 

Russian  Federation 

Rwanda  

Saint  Kitts  &  Nevis  

Saint  Lucia  

Saint  Vincent  and  the  Grenadines 

Samoa 

Sao  Tome  and  Principe  

Saudi  Arabia  

Senegal  

Seychelles 

Sierra  Leone  

Singapore   

Slovakia  

Slovenia  

Sotomon  Island  

Somalia  

South  Africa  

Spam  

Sri  Lanka  

Sudan  

Suriname  

Swaziland  

Sweden  

Switzerland   

Synan  Arab  Republic  

Tajikistan  

Tanzania,  United  Republic  of  

Thailand  

The  Former  Yugoslav  Republic  of  Macedonia 

Togo  

Tonga  

Trinidad  and  Tobago 

Tunisia  


• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
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• 
• 
• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
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• 
• 
• 
• 
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• 
• 
• 
• 
• 
• 
• 
• 

• 
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• 
• 
• 
• 
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• 
• 
• 
• 
• 
• 
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• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 
• 
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• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
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• 
• 
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• 
• 
• 

• 
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• 
• 

• 
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• 
• 

• 
• 
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• 
• 


• 
• 

• 
• 


• 
• 
• 
• 
• 
• 

• 
• 


• 
• 


• 
• 

• 

• 


Beijing 
amend- 
ments 


• 
• 


• 
• 


• 
• 
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Turkey  

Turkmenistan  

Tuvalu  

Uganda  

Ukraine  

United  Arab  Emirates 

United  Kingdom 

United  States  of  America 

Uruguay 

Uzt)ekistan    

Vanuatu        

Venezuela     

Viet  Nam  

Yemen  

Yugoslavia    

ZamtMa  

Zimtjabwe 


Annex  2  to  Appendix  C  of  Subpart  A— 
Nations  Complying  With.  But  Not  Parties  To, 
the  Protocol  [Reserved] 

7.  Appendix  F.  to  Subpart  A   is 
amended  bv: 


a.  Removing  entries  F.  and  G. 
b  Under  .■\.  Class  1:  by  adding  entries 
6,  7.  and  H 

The  additions  read  as  follows: 


Controtled  Substance 


A  Class  I 


Appendix  F  to  Subpart  A — Listing  of 
Ozone  Depleting  Chemicals 


ODP 


ATL 


CLP 


BLP 


Group  VI 

CH iBr-Bromometnane  (Methyl  Bromide i 
Group  VII: 

CHFBr,-  

CHF^Br-(HBFC-22Bl )   

CHFBr  


C^ 
C^ 
C 
C- 
C 


^HFBr4  ... 
.HF.Br, 
:HF,Br2 
;HF4Br  .. 
.H:FBr, 
C^H:F:Br: 
C:H:F,Br 
CH.FBr- 
C.H.F^Br 
C-H^FBr  .. 
C.HFBr^  .. 
CHF  Br, 
C,HF,Br4 
C,HF4Br, 
C.HF.Brj 
CHF.Br  .. 
C,H.FBr< 
C,H..F:Br. 
C.H:F,Br 
CH.F^Br 
CiH:F,Br 
CiH.FBRa 
C.H.FBr. 
CiH,F.Br 
C>H,F.Br 


07  (reserved] 

100  [reserved). 

0  74 [reserved] 

0  73  [reserved] 

0  3-0  8  [reserved] 

0  5-18  [reserved] 

0  4-16  [reserved] 

0  7-12  [reserved] 

0  1-1  I  [reserved] 

0  2-15  [reserved] 

0  7-16  [reserved] 

0  1-1  7  

0  2-1  1        , 

0  07-0  1  

0  3-15       

02-19  


[reserved] 
[reserved] 
[reserved] 
[reserved] 
[reserved] 

0  3-18       [reserved] 

0  5-2  2      [reserved] 

0  9-2  0     , [reserved] 

0  7-3  3     [reserved] 

0  1-19      [reserved] 

0  2-2  1      [reserved] 

0  2-5  6      [reserved] 

0  3-7  5      [reserved] 

0  9-14      [reserved] 

0  08-19       [reserved] 

0  1-3  1       [reserved] 

0  1-2  5      [reserved] 

0  3-4  4      [reserved] 


C  >H.FBr,     0  03-0  3      [reserved] 


CiH^FBr:    

C.H^F.Br     

C.H.FBr        

C.H.F  Br       

CH.FB  

Group  VIII. 
CH-BrC  (Chlorobromomethane) 


0  1-1  0      [reserved] 

0  07-0  8      [reserved] 

0  04-0  4      [reserved] 

0  07-0  8      [reserved] 

0  02-O  7      [reserved] 


0  12 


[reserved] 
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[FR  Doc.  02-27340  Filed  10-28-02:  8:45  am] 

BILUNG  CODE  6S60-S0-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  for  a 
Petition  To  List  the  Washington 
Population  of  the  Western  Gray 
Squirrel  as  Threatened  or  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
90-day  finding  for  a  petition  to  list  the 
western  gray  squirrel  [Sciurus  griseus 
ghseus)  in  Washington  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  After  reviewing  the  petition 
and  all  available  scientific  and 
commercial  information,  we  find  that 
the  petition  presents  substantial 
information  indicating  that  there  may  be 
one  or  more  distinct  population 
segments  (DPS)  of  western  gray  squirrels 
in  Washington  for  which  listing  may  be 
warranted.  With  the  publication  of  this 
notice,  we  are  initiating  a  status  review 
of  the  western  gray  squirrel  subspecies 
Sciurus  griseus  griseus  in  Washington. 
In  addition  to  requesting  information  on 
the  status  of  the  western  gray  squirrel  in 
Washington,  we  are  requesting 
information  on  the  subspecies 
rangewide  for  the  purpose  of 
determining  if  one  or  more  of  the 
Washington  populations  of  this 
subspecies  constitutes  a  DPS,  or 
constitutes  a  significant  portion  of  the 
range  of  the  subspecies.  We  will  prepare 
a  12-month  finding  on  our 
determination. 

DATES:  The  finding  announced  in  this 
document  was  made  on  October  17. 
2002.  To  be  considered  in  the  12-month 
finding  for  this  petition,  comments  and 
information  should  be  submitted  to  us 
by  December  30,  2002. 
ADDRESSES:  Submit  information, 
comments,  or  questions  concerning  this 
petition  finding  to  the  Manager,  U.S. 
Fish  and  Wildlife  Service,  Western 
Washington  Fish  and  Wildlife  Office, 
510  Desmond  Drive  SE,  Suite  102, 
Lacey,  WA  98503.  The  petition, 
supporting  information,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Berg.  Manager  (see  ADDRESSES  section] 
(telephone  360/753-9440;  facsimile 
360/753-9518). 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1533(b)(3)(A)).  requires  us  to 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  us  at  the  time 
the  finding  is  made.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  the  date  the 
petition  was  received,  and  a  notice  of 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  we  are  required  to  promptly 
commence  a  review  of  the  status  of  the 
involved  species,  if  one  has  not  already 
been  initiated  under  our  internal 
candidate  process.  After  completing  the 
status  review,  we  will  issue  an 
additional  finding  (the  12-month 
finding)  determining  whether  listing  is. 
in  fact,  warranted. 

On  January  4,  2001,  we  received  a 
petition  dated  December  29.  2000.  from 
the  Northwest  Ecosystem  Alliance. 
Bellingham.  Washington,  and  the 
Tahoma  Audubon  Society,  University 
Place.  Washington.  The  petition  and 
cover  letter  clearly  identified  itself  as 
such  and  contained  the  names, 
addresses,  and  signatures  of  the 
petitioning  organizations' 
representatives.  Information  relating  to 
the  taxonomy,  the  historic  and  present 
population  status  and  trends,  threats, 
and  a  discussion  of  the  qualifications  of 
the  western  gray  squirrel  {Sciurus 
griseus  griseus)  in  Washington  as  a 
distinct  vertebrate  population  segment 
(DPS)  were  included  in  the  petition.  The 
petition  requested  an  emergency  rule  to 
li.st  the  Washington  population(s)  of  the 
western  gray  squirrel  as  threatened  or 
endangered  under  the  Act  or,  as  an 
alternative,  the  immediate  emergency 
listing  of  just  the  southern  Puget  Sound 
population  of  western  gray  squirrels 
followed  bv  a  later  consideration  of  the 
"full  Washington  State  distinct 
population  segment  under  the  standard 
processing  requirements."  The  petition 
also  requested  the  designation  of  critical 
habitat  for  the  western  gray  squirrel  in 
Washington,  coincident  with  the  listing. 

In  a  letter  dated  March  9,  2001,  we 
acknowledged  receipt  of  the  petition 
(Service,  in  litt..  2001).  We  stated  that 
we  were  unable  to  address  the  petition 


at  that  time  because  we  were  required 
to  spend  nearly  all  of  our  listing  and 
critical  habitat  funding  for  fiscal  vear 
2001  to  comply  with  court  orders  and 
judicially  approved  settlement 
agreements.  \Ve  also  indicated  m  (uir 
letter  that,  from  our  initial  review  of  tlic 
petition,  there  was  no  emergency 
situation  for  Washington  population(s) 
of  the  western  gray  squirrel.  The 
proposed  construction  of  the  dross-Base 
Highway,  identified  by  the  petitioners 
as  an  imminent  threat  to  the  Puget 
Sound  population,  was  not  scheduled  to 
be  constructed  for  at  least  5  vears. 

On  May  6.  2002,  we  received  a  (iO-dav 
Notice  of  Intent  to  sue  from  the 
Northwest  Ecosystem  Alliance  and 
Tahoma  Audubon  Society  (plaintiffs) 
alleging  we  had  violated  the  Act  by 
failing  to  make  a  finding  on  whether  the 
petition  to  list  the  Washington 
population(s)  of  the  western  gra\' 
squirrel  presented  substantial 
information  indicating  that  listing  may 
be  warranted.  On  luly  17.  2002.  the 
plaintiffs  filed  a  lawsuit  in  I'nited  States 
District  Court  for  the  District  of  Oregon 
to  compel  us  to  comply  with  the  listing 
requirements  of  the  Act.  We  are  making 
this  90-day  petition  finding  in 
accordance  with  the  court's  order  in  this 
case.  Northwest  Ecosystem  Alliance  and 
Tahoma  Audubon  Society  w  U.S.  Fish 
and  Wildlife  Senice.  Badgelv.  Willi(uns. 
and  Norton.  No.  CV  02-945  (D.  OR.). 

The  western  gray  squirrel  belongs  to 
the  mammalian  order  Rodentia.  the 
suborder  Sciurognathi,  and  the  family 
Sciuridae.  There  are  three  subspecies  of 
western  grav  squirrel:  Sciurus  griseus 
griseus.  which  ranges  from  central 
Washington  to  the  western  Sierra 
Nevada  Range  in  central  California; 
Sciurus  griseus  anthonyi.  which  ranges 
from  the  southern  tip  of  the  Clalifornia 
Coast  Range  into  south-central 
California;  and  Sciurus  griseus  nigripes. 
which  ranges  from  south  of  San 
Francisco  Bay  in  the  central  California 
Coast  Range  to  San  Luis  Obispo  County 
(Hall  1981).  Sciurus  griseus  griseus  was 
described  from  a  squirrel  seen  by  Lew  is 
and  Clark  at  the  Dalles  in  Wasco 
County,  Oregon  (Rodrick  1987). 

The  western  gray  squirrel  is  the 
largest  native  tree  squirrel  in  the  Pacific 
Northwest  and  is  the  only  member  of 
the  genus  Sciurus  native  to  Washington 
Two  other  members  of  the  genus  found 
in  Washington  are  introduced  species; 
the  eastern  gray  squirrel  [Sciurus 
carolinensis)  and  the  fox  squirrel 
[Sciurus  niger)  (Washington  Department 
of  Wildlife  (WDW)  1993).  Other 
common  names  applied  to  the  western 
gray  squirrel  include  the  silver  gray 
squirrel,  California  gray  squirrel,  Oregon 
gray  squirrel,  Columbian  gray  squirrel. 
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and  grav  squirrel  (Northwest  Ecosystem 
Alliance  and  Tahoma  Audubon  Society 
2000). 

The  historic  distribution  of  the 
western  gray  squirrel  was  once 
widespread  throughout  Washington. 
Oregon.  California,  and  in  western 
Nevada  along  the  base  of  the  Carson 
Range  and  in  Washoe  County  (Linders 
2000).  Currently,  the  species  is  rare  in 
Nevada.  Western  gray  squirrels  in 
California  still  occur  in  the  interior 
valley  margin  of  the  Cascades.  Sierra 
Nevada.  Tehachapi.  Little  San 
Bernardino.  Santa  Rosa,  and  Laguna 
Mountains,  and  west  through  the  Coast 
Range  to  the  Pacific  Coast  (Carrawav 
and  Verts  1994).  In  Oregon,  the  western 
gray  squirrel  distribution  extends  along 
the  southwestern  foothills  of  the  Coast 
Range  northward  to  Coos  Bay,  north 
along  the  eastern  side  of  the  Cloast  Range 
and  along  both  sides  of  the  C^iscades 
into  Washington  (Verts  and  Carraway 
1998). 

Washington  Western  Gray  Squirrel 
Populations 

Historically,  western  gray  squirrels 
probably  ranged  throughout  western 
Washington  and  the  Cascades  in 
association  with  oak  communities.  One 
hypothesis  suggests  that  the  western 
gray  squirrel  migrated  northward  into 
Washington  with  the  spread  of  Oregon 
white  (GaiT>')  oak  {Quercus  garnuna) 
from  the  Willamette  Valley  in  Oregon 
Consequently,  the  species  was  more 
widely  distributed  in  prehistoric  times 
and  has  diminished  in  recent  times 
along  with  the  decrease  in  distribution 
of  oak  woodlands  (WDW  1993).  Western 
gray  squirrels  in  Washington  once 
ranged  from  southern  Puget  Sound 
south  to  the  Columbia  River,  east  along 
the  Columbia  River  Gorge  in  the 
southern  Cascades,  and  north  along  the 
eastern  slopes  of  the  Cascades  to  Lake 
Chelan.  Documentation  for  western  gray 
squirrels  includes  records  for  Whatcom, 
Pierce,  Thurston,  Grays  Harbor.  Lewis, 
Clark,  Skamania.  Klickitat.  Yakima. 
Kittitas.  Chelan,  and  Okanogan  counties 
in  Washington  (WDW  199.3;  Washington 
Department  of  Fish  and  Wildlife  1998) 
The  subspecies'  range  extensions  into 
Chelan  and  Okanogan  counties,  beyond 
the  range  of  Oregon  white  oak.  may 
have  resulted  from  plantings  of  walnut 
trees  by  early  settlers.  The  range 
extension  north  into  Okanogan  County 
occurred  since  1965  (WDW  1993) 
Currently,  in  Washington,  only  three 
geographically  isolated  western  gray 
squirrels  remain:  one  in  Thurston  and 
Pierce  counties,  one  in  Klickitat  and 
Yakima  counties,  and  one  in  Chelan  and 
Okanogan  counties  (Bavrakci  1999; 
Linders  2000;  WDW  1993). 


Distinct  Vfrtphmtp  Population  Segment 

We  must  consider  any  species  for 
listing  under  the  Act  if  there  is 
sufficient  information  to  indicate  such 
action  mav  be  warranted.  "Species  '  is 
defined  bv  the  Act  as  including  any 
subspec:ies  of  fish  and  wildlife  or  plants, 
and  anv  distinct  population  segment  of 
vertebrate  fish  or  wildlife  which 
interbreeds  when  mature  (16  U.S.C. 
1532  (16)).  We.  along  with  the  National 
Marine  Fisheries  Service  (National 
Oceanic  and  Atmospheric 
AdministratKjn-Fisheries).  developed 
the  Policy  Regarding  the  Recognition  of 
Distinct  Vertebrate  Population  Segments 
(DPS  Policy)  (61  FR  4722)  to  help  us  in 
determining  what  constitutes  a  distinct 
populaticm  segment  (DPS).  Under  this 
policy,  we  use  three  elements  to  assess 
whether  a  population  under 
consideration  for  listing  may  be 
recognized  as  a  DPS:  (1)  Discreteness  of 
the  population  in  relation  to  the 
remainder  of  the  species  to  which  it 
belongs:  (2)  the  significance  of  the 
population  segment  to  the  species  to 
which  it  belongs;  and  (3)  the  population 
segments  conservation  status  in  relation 
to  the  Act's  standards  for  listing. 

The  DPS  analysis  is  a  stepwise 
analvsis:  significance  is  considered  only 
when  discreteness  of  the  population  has 
been  determined,  and  the  conservation 
status  is  considered  only  when  both 
discreteness  and  significance  of  the 
population  have  been  established. 
Discreteness  refers  to  the  isolation  of  a 
population  from  other  members  of  the 
species  and  is  based  on  two  criteria:  (1) 
Marked  separation  from  other 
populations  of  the  same  taxon  resulting 
from  physical,  physiological,  ecological, 
or  behavioral  factors,  including  genetic 
discontinuity;  or  (2)  populations 
delimited  by  international  boundaries.  If 
the  population  is  determined  to  be 
discrete,  we  determine  significance  by 
assessing  the  distinct  population 
segment's  importance  and/or 
contribution  to  the  species  throughout 
its  range.  Measures  of  significance  may 
include,  but  are  not  limited  to,  the 
following:  (1)  Persistence  of  the  discrete 
population  segment  in  an  ecological 
setting  unusual  or  unique  for  the  taxon: 

(2)  evidence  that  loss  of  the  discrete 
population  segment  would  result  in  a 
signifit:ant  gap  in  the  range  of  the  taxon; 

(3)  evidence  that  the  discrete  population 
segment  represents  the  only  surviving 
natural  occurrence  of  the  taxon  that  may 
be  more  abundant  elsewhere  as  an 
introduced  population  outside  its 
historic  range:  and  (4)  evidence  the 
discrete  population  segment  differs 
markedly  from  other  populations  of  the 
taxon  in  its  genetic  characteristics. 


If  we  determine  that  a  population 
meets  the  discreteness  and  significance 
criteria  for  a  distinct  population 
segment,  we  evaluate  the  threats  to 
determine  if  endangered  or  threatened 
status  based  on  the  Act's  standards  is 
warranted.  Endangered  means  the 
species  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  Threatened  means  the  species 
is  likely  to  become  endangered  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range. 

In  requesting  to  list  the  "Washington 
population(s)"  of  the  western  gray 
squirrel  as  threatened  or  endangered, 
the  petition  describes  three  small 
disjunct  populations  in  Washington  that 
"are  separated  by  a  distance  of  more 
than  300  km,  and  western  gray  squirrels 
are  not  likely  to  disperse  more  than  20 
km."  The  degree  of  isolation  of  the  three 
populations  described  in  the  petition 
suggest  that  individuals  from  the  three 
populations  would  not  naturally 
interbreed.  The  petition,  however, 
provides  sufficient  information  on  each 
of  the  three  Washington  populations  to 
indicate  that  we  should  consider 
whether  one  or  more  of  these 
populations  may  meet  the  criteria  for 
listing  as  a  DPS.  Threaff  to  some 
populations  of  the  subspecies  include 
habitat  modification  and  destruction 
due  to  fire  suppression,  logging, 
overgrazing,  highway  construction,  and 
residential  development.  Other  threats 
include  fluctuating  food  supplies, 
disease,  competition,  road  kills,  and 
illegal  shooting.  The  subspecies  is  listed 
as  threatened  by  the  State  of 
Washington. 

Emergency  Listing  and  Critical  Habitat 
Designation 

Petitions  for  emergency  listing  and 
concurrent  designation  of  critical 
habitat  with  the  listing  action,  as 
requested  in  the  petition  to  list  the 
Washington  population(s)  of  the 
western  gray  squirrel,  are  not  expressly 
provided  for  by  the  Act.  However,  we 
may  address  the  need  for  an  emergency 
rule  pursuant  to  section  4(b)(7)  of  the 
Act  (16  U.S.C.  1533(b)(7).  In  addition, 
the  Act  requests  us  to  designate  critical 
habitat  concurrently  with  listing  a 
species  to  the  maximum  extent  prudent 
and  determinable  (16  U.S.C. 
1533(a)(3)(A). 

We  may  issue  an  emergency  rule  to 
list  a  species  if  threats  to  the  species 
constitute  an  emergency  posing 
significant  risk  to  its  continued  survival. 
We  consider  a  species  for  emergency 
listing  when  the  immediacy  of  the  threat 
is  so  great  to  a  significant  portion  of  the 
total  population  that  the  routine  listing 
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process  is  not  sufficient  to  prevent  large 
losses  that  may  result  in  extinction. 

Upon  receipt  of  the  petition,  we 
reviewed  the  available  information  to 
determine  if  the  existing  and  foreseeable 
threats  represented  an  emergency  to  the 
western  gray  squirrel.  The  petition 
identified  the  proposed  construction  of 
the  Cross-Base  Highway  in  Pierce 
County  as  presenting  an  imminent  and 
significant  threat  to  the  well-being  of 
western  gray  squirrels  in  south  Puget 
Sound.  Consequently,  the  petitioners 
requested  an  emergency  listing  of  the 
Washington  population{s)  of  the 
western  gray  squirrel  or,  as  an 
alternative,  emergency  listing  the  Puget 
Sound  population  "followed  by 
consideration  of  the  full  Washington 
State  distinct  population  segment." 

The  currently  anticipated  schedule  for 
the  proposed  Cross-Base  Highway 
indicates  the  Record  of  Decision  will 
not  be  completed  until  August  2003. 
There  is  limited  funding  available  for 
project  development  beyond  the 
completion  of  the  environmental 
documentation  phase.  Before 
construction  can  begin,  the  project  will 
require  2  years  for  engineering  design 
cuid  2  years  for  right-of-way  acquisition. 
Although  there  will  be  some  overlap  in 
timing.  Pierce  County  anticipates  the 
necessary  time  for  completion  of  the 
three  phases  will  not  be  less  than  about 
5  years  (T.G.  Ballard,  County  Engineer. 
Pierce  County  Public  Works  and 
Utilities,  in  lift.,  2002).  Consequently, 
we  have  determined  that  the  Cross-Base 
Highway  does  not  present  an  imminent 
threat  to  the  southern  Puget  Sound 
population  of  western  gray  squirrels, 
and  an  emergency  listing  is  not 
warranted  at  this  time.  However,  we 
would  initiate  an  emergency  listing  if  at 
any  time,  we  determine  that  an 
emergency  listing  of  a  species,  including 
a  DPS,  is  warranted. 

Petition  Finding 

We  have  reviewed  the  petition,  the 
literature  cited  in  the  petition,  and  other 
literature  and  information  available  in 
our  files.  On  the  basis  of  the  best 
scientific  and  commercial  information, 
we  find  the  petition  presents  substantial 
information  that  there  may  be  one  or 
more  distinct  population  segments  of 
western  gray  squirrels  in  Washington  for 
which  listing  may  be  warranted. 

With  the  publication  of  this  notice, 
we  are  initiating  a  status  review  of 
Sciurus  griseus  griseus  to  determine 
whether  one  or  more  of  this  subspecies' 
populations  in  Washington  constitute  a 
DPS.  and  if  so,  whether  listing  of  such 
DPS(s)  is  warranted,  not  warranted,  or 
warranted  but  precluded  by  other 
pending  proposals. 


Public  Information  Solicited 

When  we  make  a  finding  that 
sufficient  information  exists  to  indicate 
that  listing  a  species  may  be  warranted, 
we  are  required  to  promptly  commence 
a  review  of  the  status  of  the  species.  To 
ensure  the  status  review  is  complete  and 
based  on  the  best  available  scientific 
and  commercial  information,  we  are 
soliciting  information  on  the  western 
gray  squirrel  throughout  the  subspecies' 
[Sciurus  griseus  griseus)  range  in 
Washington,  Oregon,  California,  and 
Nevada.  Information  on  the  status  of  the 
subspecies  rangewide  will  assist  us  in 
determining  if  one  or  more  of  the 
Washington  populations  of  western  gray 
squirrels  meet  the  distinct  vertebrate 
population  segment  criteria,  particularly 
the  significance  test,  or  constitute  a 
significant  portion  of  the  range. 

We  request  any  additional 
information,  comments,  and  suggestions 
from  the  public,  governmental  agencies, 
the  scientific  community,  industry,  and 
any  other  interested  parties  concerning 
the  status  of  this  subspecies  of  western 
gray  squirrel  throughout  its  range  in 
Washington,  Oregon.  California,  and 
Nevada.  We  are  seelcing  information 
regarding  historic  and  current 
distribution,  habitat  use  and  habitat 
conditions,  biology  and  ecology, 
ongoing  conservation  measures  for  the 
subspecies  and  its  habitat,  and  threats  to 
the  subspecies  and  its  habitat.  More 
specifically,  for  the  three  Washington 
populations  of  the  western  gray  squirrel, 
we  request  any  available  information 
on:  (1)  The  genetics  of  these 
populations,  as  they  relate  to  each  other 
and  to  the  closest  populations  in 
Oregon;  (2)  the  extent  to  which  the  two 
populations  east  of  the  Cascade  Range 
are  discrete  from  each  other;  (3)  current 
status  and  trends  of  each  of  these 
populations;  (4)  the  presence  and  status 
of  the  subspecies  on  additional  public 
or  private  lands;  (5)  identification  of 
current  specific  threats  to  each  of  the 
populations;  and  (6)  any  additional 
information  that  will  support  the  DPS 
analysis  of  the  significance,  as  defined 
in  our  DPS  policy  (see  Distinct 
Vertebrate  Population  Segment  section 
above),  of  each  of  these  populations  to 
the  subspecies  as  a  whole. 

If  vou  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  finding  to  the  Manager. 
Western  Washington  Fish  and  Wildliie 
Office  (see  ADDRESSES  section).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  office  hours. 
Respondents  may  request  that  we 
withhold  a  respondent's  identity,  as 


allowable  by  law.  If  you  wish  us  to 
withhold  your  name  or  address,  you 
must  state  this  request  prominently  at 
the  beginning  of  your  comment. 
However,  we  will  not  consider 
anonymous  comments.  To  the  extent 
consistent  with  applicable  law.  we  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
[I.D.  100102D] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Permits  (EFPs) 

AGENCY:  Department  of  CcmimiTre. 
National  Oceanic  and  Atmospheric 
Administration  (NOAA),  National 
Marine  Fisheries  Service  (NMFS), 
ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 


SUMMARY:  The  Administrator.  Northeast 
Region.  NMFS  (Regional  .Xdministrator) 
has  made  a  preliminary  di'terminalion 
that  the  subject  EFP  application 
contains  all  the  required  information 
and  warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
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prelirainan'  determination  that  the 
activities  authorized  under  the  EFF' 
would  be  consistent  with  the  goals  and 
objectives  of  the  Northeast  (NE) 
Mukispecies  Fisher\'  Management  Plan 
(FMP).  However,  further  review  and 
consultation  may  be  necessary  before  a 
final  determination  is  made  to  issue  the 
EFP  Therefore.  NMFS  announces  that 
the  Regional  Administrator  proposes  to 
issue  an  EFP  that  would  allow  one 
vessel  to  conduct  fishing  operations  that 
are  otherwise  restricted  by  the 
regulations  governing  the  fisheries  of 
the  Northeastern  United  States.  The 
experiment  proposes  to  conduct  a  study 
of  an  experimental  bycatch  reduction 
device  in  order  to  develop  otter  trawl 
gear  for  the  NE  Multispecies  fishery  that 
would  result  in  reduced  catch  of 
Atlantic  cod.  The  EFP  would  allow 
these  exemptions  for  one  commercial 
vessel  for  not  more  than  5  days  of  sea 
trials.  All  experimental  work  would  be 
monitored  bv  Manomet  Center  for 
Conservation  Sciences  personnel 
Regulations  under  the  Magnuson- 
Stevens  Fisherv'  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  on  this  document 
must  be  received  on  or  before  November 
13, 2002 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul.  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930  Mark  the  outside 
of  the  envelope  "Comments  on 
Manomet  EFP  Proposal  for  Inclined 
Mesh  Bycatch  Reduction  Device." 
Comments  mav  also  be  sent  via 
facsimile  (fax)  to  (978)  281-9135 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Warren,  Fisherv  Policv  Analvst.  978- 
281-9347. 

SUPPLEMENTARY  INFORMATION:  An 
application  for  an  EFP  was  submitted  by 
Manomet  Center  for  Conservation 
Sciences  on  August  19.  2002. 

The  EFP  would  allow  for  exemptions 
ft-om  the  Gulf  of  Maine  (GC)M) 
Regulated  Mesh  Area  gear  requirements 
at  50  CFR  648.80(a)(3)U)  and  the  days- 
at-sea  (DAS)  requirements  at  b48.82la). 
The  EFP  would  exempt  one  federally 
permitted  commercial  fishing  vessel 
from  the  following  two  requirements  of 
the  NE  Multispecies  FMP:  The 
requirement  to  use  a  minimum  mesh 
size  of  6.0  inch  (15.2  cm)  diamond  mesh 
or  6.5  inch  (16.5  cm)  square  mesh  in  the 
bodv  and  extension  of  a  trawl  net  while 
fishing  in  the  GOM  Regulated  Mesh 
Area;  and  the  requirement  to  use  a  day- 
at-sea  (DAS)  while  targeting  groundfish. 


The  goal  of  this  study  is  to  assess  the 
utilitv  of  a  bvcatch  reduction  device  in 
the  CiOM  groundfish  fishen,'.  The 
sptx  ifi(  trawl  design  to  be  tested  is 
referred  to  as  an  inclined  separation 
panel.  The  separation  panel  consists  of 
4  inch  (10.2  cm)  diamond  mesh  sewn  in 
the  extension  and  codend  of  a  trawl 
(with  H. 5-inch  (16.5-cm)  diamond  mesh 
codend).  The  vessel  will  target  mixed 
groundfish  (yellowtail  fiounder,  winter 
flounder.  American  plaice,  AUantic  cod. 
and  summer  flounder)  All  undersized 
fish  would  be  returned  to  the  sea  as 
quicklv  as  possible  after  measurement. 
The  incidental  catch  is  expected  to  be 
comprised  of  skates,  dogfish,  sculpin 
and  sea  robin.  The  incidental  catch  of 
these  species  is  expected  to  be  minimal 
and  efforts  will  be  made  to  return 
incidentallv  caught  species  to  the  sea  as 
quickly  as  possible.  According  to  the 
applicant,  a  trawl  net  of  similar  design 
has  been  used  in  Irish  Sea  fisheries  to 
separate  cod  from  other  roundfish  and 
flatfish,  with  a  success  rate  of 
approximately  80  percent. 

The  applicant  requested  that  the 
research  be  conduct^  in  the  GCIM  in 
the  area  north  of  42    30'  N.  lat.  and  west 
of  69°  00'  W.  long.  However,  due  to  the 
severelv  overfished  condition  of  the 
Cape  Cod  stock  of  yellowtaiF  flounder, 
NMFS  will  confine  the  research  to  the 
area  north  of  the  stock  boundary  42    50' 
N.  lat.  The  vessel  would  conduct  a  total 
of  approximately  25  tows  of  20  to  30 
minutes  duration  over  a  period  of  5  sea 
days.  The  tows  would  be  recorded  using 
a  video  camera  in  order  to  verify  proper 
net  functioning  and  to  record  fish 
behavioral  reactions.  Fish  retained  by 
the  upper  and  lower  codends  would  be 
counted,  weighed  and  measured,  and  all 
legal  catch  sold.  The  vessel  would  be 
»^xempted  from  5  DAS  in  order  to 
provide  compensation  for  a  portion  of 
the  cost  of  the  research. 

If  the  research  results  prove  similar  to 
the  HO-percent  success  rate  reported  by 
the  Irish  industry,  the  applicant  intends 
to  conduct  future  research  to  fine-tune 
the  use  of  the  net  and  conduct  fleetwide 
trials  with  the  hope  of  integrating  a 
bvcatch  reduction  device  requirement 
into  the  FMP. 

Based  on  the  results  of  this  EFP,  this 
action  may  lead  to  future  rulemaking. 

.\ulhority:  IH  U.S.C.  1801  et  seq. 
Dated:  0<:t()ber  23,  2002. 
Dean  Swanson. 

Acting  Din-dor.  Off icf  of  Sustainable 
Fisherifs.  .\ational  Marini'  Fisherws  Service 
|FR  Do(    02-27511  Filed  10-28-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 

[Docket  No.  021017239-2239-01;  I.D. 
091902F] 

RIN064a-AQ15 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Foreign  Fishing  and 
Fisheries  of  the  Northeastern  United 
States;  Atlantic  Maclcerel,  Squid,  and 
Butterfish  Fisheries;  2003 
Specifications  and  Foreign  Fishing 
Restrictions 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule.  2003  initial 

specifications;  request  for  comments. 


SUMMARY:  NMFS  proposes  initial 
specifications  for  the  2003  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  (MSB).  Regulations  governing 
these  fisheries  require  NMFS  to  publish 
proposed  specifications  for  the 
upcoming  fishing  year  and  to  provide  an 
opportunity  for  public  comment.  This 
action  also  proposes  an  inseason 
adjustment  procedure  for  the  2003 
mackerel  joint  venture  processing  (JVP) 
annual  specifications.  Finally.  NMFS 
proposes  a  revision  to  the  method  for 
carr\ing  over  Loligo  squid  Quarter  I 
underages  into  Quarter  III.  The  intent  of 
this  action  is  to  promote  the 
development  and  conservation  of  the 
MSB  resources. 

DATES:  Public  comments  must  be 
received  no  later  than  5  p.m..  Eastern 
Standard  Time,  on  November  27,  2002. 
ADDRESSES:  Copies  of  supporting 
documents  used  by  the  Mid-Atlantic 
Fisherv  Management  Council,  including 
the  Environmental  Assessment  (EA)  and 
Regulator\'  Impact  Review  (RIR)/Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
are  available  from:  Daniel  Furlong. 
Executive  Director.  Mid-Atlantic 
Fisherv  Management  Council.  Room 
2115,  Federal  Building.  300  South  New- 
Street.  Dover,  DE  19904-6790.  The  EA/ 
RIR/IRFA  is  accessible  via  the  Internet 
at  http:/i\'W'w. nero.gov/ro/doc/nr. htm. 

Comments  on  the  proposed 
specifications  should  be  sent  to;  Patricia 
A.  Kurkul.  Regional  Administrator. 
Northeast  Regional  Office.  NMFS.  One 
Blackburn  Drive.  Gloucester,  MA 
01930-2298.  Please  mark  the  envelope. 
■•Comments-2003  MSB  Specifications." 
Comments  also  mav  be  sent  via 
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facsimile  (fax)  to  978-281-9135. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

FOR  FURTHER  INFORMATICN  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-9273,  fax  978-281-9135,  e-mail 
paul.h.jones@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP),  prepared  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council),  appear  at  50  CFR  part  648, 
subpart  B.  Regulations  governing  foreign 
fishing  appear  at  50  CFR  part  600, 
subpart  F,  These  regulations,  at 
§§  600.516(c)  and  648.21,  require  that 
NMFS,  based  on  the  maximum 
optimum  yield  (Max  OY)  of  each  fishery 
as  established  by  the  regulations, 
annually  publish  a  propoSted  rule 
specifying  the  initial  amounts  of  the 
initial  optimum  yield  (ICY),  as  well  as 
the  amounts  for  allowable  biological 


catch  (ABC),  domestic  annual  harvest 
(DAH),  domestic  annual  processing 
(DAP),  total  allowable  level  of  foreign 
fishing  (TALFF),  and  fVP  for  the 
affected  species  managed  under  the 
FMP.  Because  the  regulations  found  in 
§  648.20  also  specify  that  lOY  for  squid 
is  equal  to  the  combination  of  RQ  and 
DAH,  there  will  be  no  TALFF  specified 
for  squid.  For  butterfish,  the  regulations 
specify  that  a  butterfish  bycatch  TALFF 
will  be  specified  if  TALFF  is  specified 
for  Atlantic  mackerel.  Procedures  for 
determining  the  initial  annual  amounts 
are  found  in  §648.21. 

In  addition,  the  regulations  at 
§  648.21(g)  allow  the  specification  of 
quota  set-asides  to  be  used  for  research 
purposes.  For  2003,  the  Council 
recommended  quota  set-asides  of  up  to 
2  percent  of  lO'Y  for  Atlantic  mackerel 
and  butterfish;  and  of  up  to  3  percent  of 
lOY  for  squids.  The  set-asides  would 
fund  research  and  data  collection  for 
those  species.  A  Request  for  Research 
Proposals  was  published  to  solicit 


proposals  for  2003  based  on  research 
priorities  previously  identified  bv  the 
Council  (67  FR  13602,  March  25." 2002). 
The  deadline  for  submission  was  Mav 
13,  2002.  On  July  10,  2002,  NMFS 
convened  a  Review  Panel  to  review  the 
comments  submitted  by  technical 
reviewers.  Based  on  discussions 
between  NMFS  staff,  technical  review 
comments,  and  Review  Panelist 
comments,  two  Loligo  squid  project 
proposals  were  recommended  for 
approval  and  forwarded  to  the  NOAA 
Grants  Office  for  award.  Consistent  with 
the  recommendations,  the  quotas  in  this 
proposed  rule  have  been  adjusted  to 
reflect  the  projects  recommended  for 
approval.  If  the  awards  are  not  made  by 
the  NOAA  Grants  Office  for  any  reason, 
NMFS  will  publish  an  action  in  the 
Federal  Register  restoring  the  unused 
set-aside  amount  to  the  annual  quota. 

Table  1  contains  the  proposed  initial 
specifications  for  the  2003  Atlantic 
mackerel,  Loligo  and  lUex  squids,  and 
butterfish  fisheries. 


Table  1 . — Proposed  Initial  Annual  Specifications,  in  Metric  Tons  (mt),  for  Atlantic  Mackerel,  Squid,  and 
Butterfish  for  the  Fishing  Year  January  1  Through  December  31 ,  2003 


Specifications 


Squid 


Loligo 


MaxOY 

ABC 

lOY  

DAH  

DAP  .-... 

JVP  

TALFF  .. 


26,000 
17.000 
s  16.872.5 
16,872.5 
16,872.5 
0 
0 


///ex 


Atlantic 
mackerel 


Butlertish 


24,000 
24,000 
24,000 
24,000 
24,000 
0 
0 


'N\A 
347,000 

2  175,000 

3  175.000 
150,000 
<  10,000 

0 


16.000 
7,200 
5,900 
5.900 
5,900 
0 
0 


^  Not  applicable. 

2  lOY  may  be  increased  during  the  year,  but  the  total  ABC  will  not  exceed  347,000  mt. 

3  Includes  15,000  mt  of  Atlantic  mackerel  recreational  allocation. 

■♦JVP  may  be  increased  up  to  20,000  mt  at  discretion  of  Regional  Administrator 
5  Excludes  127.5  mt  for  Research  Set-Aside  (RSA). 


2003  Proposed  Specifications 

Atlantic  Mackerel 

Overfishing  for  Atlantic  mackerel  is 
defined  by  the  FMP  to  occiu-  when  the 
catch  associated  with  a  threshold 
fishing  mortality  rate  (F)  of  Fmsy  (the  F 
that  produces  MSY  (maximum 
sustainable  yield))  is  exceeded.  When 
spawning  stock  biomass  (SSB)  is  greater 
than  890,000  mt,  the  maximum  F 
threshold  is  Fmsy  (0.45),  and  the  target 
F  is  0.25.  To  avoid  low  levels  of 
recruitment,  the  FMP  contains  a  control 
rule  whereby  the  threshold  F  decreases 
linearly  ft-om  0.45  at  890,000  mt  SSB  to 
zero  at  225,000  mt  SSB  ('A  of  the 
biomass  level  that  would  produce  MSY 
on  a  continuing  basis  (Bmsy)),  and  the 
target  F  decreases  linearly  from  0,25  at 
890,000  mt  SSB  to  zero  at  450,000  mt 
SSB  (V2  Bmsy).  Annual  quotas  are 


specified  that  correspond  to  the  target  F 
resulting  from  this  control  rule. 

Since  SSB  is  currently  above  890.000 
mt,  the  target  F  for  2003  is  0.25.  The 
yield  associated  with  that  target  F  at  the 
estimated  stock  size  is  369,000  mt.  The 
ABC  recommendation  of  347,000  mt 
represents  an  adjustment  to  the  yield 
estimate  of  369.000  mt.  minus  the 
estimated  Canadian  catch  of  22,000  mt. 
The  proposed  lOY  for  the  2003  Atlantic 
mackerel  fishery  is  175,000  mt,  which  is 
equal  to  the  proposed  DAH.  The 
specification  for  DAH  is  computed  by 
totaling  the  estimated  recreational  catch, 
the  proposed  DAP,  and  the  proposed 
JVP.  The  175,000  mt  proposed  DAH  is 
comprised  of  15.000  mt  recreational; 
150,000  mt  DAP;  and  10.000  JVP. 

The  Council  recommends,  and  NMFS 
proposes,  to  reduce  JVP  by  10.000  mt 
and  increase  DAP  for  the  Atlantic 


mackerel  fisherv  by  100.000  mt.  The 
DAP  and  JVP  components  of  DAH  have 
historically  been  estimated  using  the 
Council's  annual  processor  survey, 
which  is  intended  to  obtain  estimates  of 
processing  capacity  in  the  domestic  and 
joint  venture  (J\')  fisheries.  However, 
from  1994  through  2002,  response  to 
this  voluntary  survey  was  incomplete 
and  did  not  contain  projections  from 
some  large  processors.  This  year,  in 
place  of  the  survey,  the  Council  relied 
on  testimony  presented  by  domestic 
processors  during  its  May  2,  2002, 
meeting  concerning  their  current  and 
projected  shoreside  processing  capacity 
for  Atlantic  mackerel  in  2003.  While 
domestic  processing  capacity  is 
increasing,  the  Council  believes,  based 
on  the  best  data  available,  that  the 
capacity  of  the  domestic  fleet  to  harvest 
mackerel  still  exceeds  the  domestic 
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processors'  capacity  to  process 
mackerel.  Therefore,  the  Council  has 
recommended,  and  NIMFS  proposes,  a 
specification  of  10.000  mt  of  ]\T  for  the 
2003  fishery,  with  a  possible  increase  to 
20.000  mt  later  in  2003.  If  additional 
applications  for  [VP  are  received,  the 
Council  could  authorize  NMFS  to 
increase  this  allocation  to  20,000  mt  bv 
publishing  a  notice  in  the  Federal 
Register  and  providing  a  30-day 
comment  period. 

The  Council  also  recommended,  and 
NMFS  proposes,  a  TALFF  of  zero.  The 
Council  chose  to  specify  an  lOY  that 
results  in  a  TALFF  of  zero  despite  the 
minimal  loss  to  the  Nation  that  may 
result  from  the  loss  of  poundage  fees 
collected  from  foreign  vessels.  The 
Council  believes  that  the  development 
of  the  domestic  mackerel  fishery  results 
in  the  greatest  resource  benefits  to  the 
nation.  With  the  100.000  mt  increase  in 
DAP.  the  Council  was  concerned  that 
the  perceived  competition  TALFF 
represents  to  L'.S.  processors  could 
impede  the  future  expansion  of 
domestic  mackerel  processing  facilities. 

As  authorized  by  §§600.501  and 
600.520(b)(2)(ii),  the  Council 
recommended,  and  NMFS  proposes, 
that  several  special  conditions  be 
imposed  on  the  2003  Atlantic  mackerel 
fisherv,  as  follows:  (1)  JVs  would  be 
allowed  south  of  37  30'  N.  lat..  but  river 
herring  bvcatch  may  not  exceed  0.25 
percent  of  the  over-the-side  transfers  of 
Atlantic  mackerel;  (2)  the 
Administrator,  Northeast  Region.  NMFS 
(Regional  .administrator)  should  ensure 
that  impacts  on  marine  mammals  are 
reduced  in  the  prosecution  of  the 


.Atlantic  mackerel  fishery:  (3)  the 
mackerel  optimum  yield  (OY)  may  be 
increased  during  the  year,  but  the  total 
should  not  exceed  347.000  mt:  and  (4) 
applications  from  a  particular  nation  for 
an  Atlantic  mackerel  JV  allocation  for 
2003  mav  be  based  on  an  evaluation  by 
the  Regional  Administrator  of  that 
nation's  performances  relative  to 
purchase  obligations  for  previous  years. 

Atlantic  Squids 

Loligo 

The  FMP  defines  overfishing  for 
Loligo  squid  as  occurring  when  the 
catch  as.sociated  with  a  threshold  of  the 
fishing  mortality  that  produces  the 
maximum  sustainable  level  of  yield  per 
recruit  (Fm^\)  is  exceeded  (Fmax  is  a 
proxv  for  Fms\  )  When  an  estimate  of 
Fmsi  becomes  available,  it  will  replace 
the  current  overfishing  proxy.  Fmax- 
Max  OY  is  specified  as  the  catch 
associated  with  Fm^\.  The  biomass 
target  is  specified  as  Bmsn 

NMFS'  Northeast  Fisheries  Science 
Center  (NEFSC)  fall  2000  and  spring 
2001  survev  data,  length  based  virtual 
population  analyses  results,  scale 
survev  biomass  e.stimates.  and 
production  modeling  estimates  all 
indicate  that  Loligo  squid  biomass  was 
high  in  2002  and  2001.  The  most  recent 
stock  assessment  for  Loligo  squid  (the 
34th  Northeast  Regional  Stock 
Assessment  Workshop.  2002  (SA\V-34)) 
concluded  overfishing  is  not  occurring 
and  recommended  that  the  Council 
maintain  the  catch  of  20.000  mt  (to 
include  both  landings  and  discards). 

Based  on  the  assumption  that  the 
stock  will  be  at  or  near  B„,„  in  2003.  the 


Council  recommended  no  changes  from 
the  2002  quota  level.  The  2003  quota  is 
specified  as  the  yield  associated  with  75 
percent  of  Fm.y  at  Bm.y,  or  17.000  mt. 
based  on  projections  from  SAW-34.  The 
regulations  continue  to  specify  Max  OY 
as  the  yield  associated  with  Fmax  or 
26.000  mt.  Thus,  the  2003  proposed 
Max  OY  for  Loligo  squid  is  26.000  mt 
and  the  recommended  ABC  for  the  2003 
fishery-  is  17.000  mt. 

In  Amendment  5  to  the  FMP.  the 
Council  concluded  that  U.S.  vessels 
have  the  capacity  to.  and  will  harvest 
the  OY  on  an  annual  basis,  so  that  DAH 
equals  OY.  The  Council  also  concluded 
that  U.S.  fish  processors,  on  an  annual 
basis,  can  process  that  portion  of  the  OY 
that  will  be  harvested  by  U.S. 
commercial  fishing  vessels,  so  that  DAP 
equals  DAH.  The  regulations  found  in 
§648.20  do  not  authorize  the 
specification  of  [VP  and  TALFF  for  the 
Loligo  squid  fishery,  therefore.  JVP  and 
TALFF  are  zero. 

Distribution  of  the  Annual  Loligo  Squid 
Quota 

Since  2001 ,  the  annual  DAH  for  Loligo 
squid  has  been  allocated  into  quarterly 
periods.  The  Council  and  NMFS 
recommended  no  change  from  the  2002 
quarterly  distribution  system.  Due  to  the 
recommendation  of  two  research 
projects  that  would  utilize  Loligo  squid 
RSA,  this  proposed  rule  adjusts  the 
quarterly  allocations  from  those  that 
were  proposed,  based  on  formulas 
specified  in  the  FMP.  The  2003 
quarterly  allocations  would  be  as 
follows: 


Table  2.— Loligo  Squid  Quarterly  Allocations 


Quarter 


I  (Jan-Mar)  

II  (Apr-Jun)  ........^.r.— ' 

III  (Jul-Sep)  

IV  (Oct-Dec)  

Total  

^  Quarterly  allocations  after  127  5  mt  RSA  deduction 


Percent 


Metric  tons' 


Research 
set-aside 


33  23 
17.61 
17.3 

31  86 
100 


5.606  7 
2,971  3 
2.9189 
5,375.6 
16.872.5 


N/A 
N/A 
N/A 
N/A 
1275 


Also  unchanged  from  2002,  the 
Council  recommended  that  the  2002 
directed  fishery  be  closed  in  Quarters  I- 
III  when  80  percent  of  the  period 
allocation  is  har\'ested.  with  vessels 
restricted  to  a  2,500-lb  (1.134-kg)  Loligo 
squid  trip  limit  per  single  calender  day 
until  the  end  of  the  respective  (}uarter. 
The  directed  fishery  would  close  when 
95  percent  of  the  total  annual  DAH  has 
been  haniested,  with  vessels  restricted 
to  a  2,500-lb  (1,134-kg)  Loligo  squid  trip 
limit  per  single  calender  day  for  the 


remainder  of  the  year.  Quota  overages 
from  Quarter  I  would  be  deducted  from 
the  allocation  in  Quarter  111,  and  any 
overages  from  Quarter  II  would  be 
deducted  from  Quarter  IV. 

Carrv-Over  of  Quarterly  Quota 
Underages 

The  Council  has  also  recommended, 
and  NMFS  proposes,  to  modif\'  the 
method  for  carrying  over  Loligo  squid 
Quarterly  underages  for  2003  and 
subsequent  fishing  years.  Currently,  by 


default.  Quarterly  underages  from 
Quarters  11  and  III  carry  over  into 
Quarter  IV  because  Quarter  IV  does  not 
close  until  95  percent  of  the  total  annual 
quota  has  been  harvested.  Additionally, 
if  the  Quarter  I  landings  for  Loligo  squid 
are  less  than  70  percent  of  the  Quarter 
I  allocation,  the  underage  below  70 
percent  is  to  be  applied  to  the  Quarter 
III  allocation.  The  Council  has 
recommended,  and  NMFS  proposes 
that,  in  the  event  that  the  Quarter  I 
landings  for  Loligo  squid  are  less  than 
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80  percent  of  the  Quarter  I  allocation, 
the  underage  below  80  percent  would  be 
applied  to  the  Quarter  III  allocation. 
NMFS  is  publishing  the  measure  in  this 
proposed  rule  as  presented  in  the 
Council's  submission,  but  notes  that  the 
Council  minutes  for  the  May  2,  2002, 
meeting  lists  the  Council's  motion  for 
this  proposed  change,  however,  it  was 
not  consistent  with  the  intent  of  the 
action.  This  proposed  rule  publishes  the 
measure  as  Council  staff  believes  the 
Council  intended.  NMFS  requests 
Council  confirmation  of  its  intent 
during  the  public  comment  period. 

Illex 

The  overfishing  definition  for  Illex 
squid  states  that  overfishing  for  Illex 
squid  occurs  when  the  catch  associated 
with  a  threshold  fishing  mortality  rate  of 
Fmsy  is  exceeded.  Maximum  OY  is 
specified  as  the  catch  associated  with  a 
fishing  mortality  rate  of  Fmsy.  The 
biomass  target  is  specified  as  Bmsy-  The 
minimum  biomass  threshold  is 
specified  as  V2  Bmsy- 

The  most  recent  assessment  of  the 
Illex  squid  stock  (SAW-29)  concluded 
that  the  stock  is  not  overfished  and  that 
overfishing  is  not  occurring.  The 
previous  assessment,  the  21st  Northeast 
Regional  Stock  Assessment  (1996).  had 
concluded  that  the  U.S.  Illex  squid  stock 
is  fully  exploited.  Due  to  a  lack  of 
adequate  data,  the  estimate  of  yield  at 
Fms\  was  not  updated  in  SAW-29. 
However,  an  upper  bound  on  annual  F 
was  computed  for  the  U.S.  Exclusive 
Economic  Zone  portion  of  the  stock, 
based  on  a  model  that  incorporated 
weekly  landings  and  relative  fishing 
effort  and  mean  squid  weights  during 
1994-1998.  These  estimates  of  F  were 
well  below  the  biological  reference 
points.  Current  absolute  stock  size  is 
unknown  and  no  stock  projections  were 
done  in  SAW-29. 

Since  data  limitations  did  not  allow 
an  update  of  yield  estimates  at  the 
threshold  and  target  F  values,  the 
Council  recommended,  and  NMFS 
proposes,  that  the  specification  of  Max 
OY  and  ABC  remain  unchanged  from 
2002  at  24.000  mt  (the  yield  associated 
with  Fmsi  )•  The  directed  fisherv'  for 
Illex  squid  would  remain  open  until  95 
percent  of  the  DAH  is  taken  (22.800  mt). 
Once  95  percent  of  the  DAH  is 
estimated  to  have  been  taken,  the 
directed  fishery  would  be  closed  and  a 
5.000-lb  (2.268-kg)  trip  limit  would  take 
effect  for  the  remainder  of  the  fishing 
year.  Similar  to  Loligo  squid,  when  a 
trip  limit  is  in  effect,  vessels  are 
prohibited  from  possessing  or  landing 
more  than  5,000  lb  (2,268  kg)  in  a  single 
calendar  day.  The  FMP  does  not 
authorize  the  specification  of  JVP  and 


TALFF  for  the  Illex  squid  fishery 
because  of  the  domestic  fishing 
industry's  ability  to  harvest  and  to 
process  the  OY  from  this  fishery. 

Butterfish 

The  FMP  set  OY  for  butterfish  at 
16,000  mt.  Based  on  the  most  current 
stock  assessment,  the  Council 
recommends,  and  NMFS  proposes,  an 
ABC  of  7.200  mt  for  the  2003  fishery. 
This  represents  no  change  in  the 
specifications  since  1996.  Commercial 
landings  of  butterfish  have  been  low.  at 
2,797  mt,  1.964  mt.  2,116  mt  and  1,432 
mt  for  the  1997  through  2000  fisheries, 
respectively.  Lack  of  market  demand 
and  the  difficulty  in  locating  schools  of 
market-sized  fish  have  constrained  this 
fishery. 

For  the  2003  fishing  year,  the  Council 
recommended,  and  NMFS  proposes,  an 
lOY  for  butterfish  of  5,900  mt.  The  lOY 
is  composed  of  a  DAH  of  5,900  mt  and 
a  bycatch  TALFF  that  is  equal  to  zero. 
The  regulations  found  in  §648.20 
authorizes  the  specification  of  JVP  or 
TALFF  specifications  for  butterfish  only 
for  a  bycatch  TALFF  specification  if 
TALFF  is  specified  for  Atlantic 
mackerel.  Because  the  Council  did  not 
recommend  TALFF  for  Atlantic 
mackerel,  TALFF  for  butterfish  is  set  at 
zero. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Council  prepared  an  IRFA  in 
section  3.0  of  the  RIR  that  describes  the 
economic  impacts  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this  proposed 
rule.  This  proposed  rule  does  not 
duplicate,  overlap,  or  conflict  with  other 
Federal  rules.  There  are  no  new 
reporting  or  recordkeeping  requirements 
contained  in  the  Preferred  Alternati\es 
or  anv  of  the  alternatives  considered  for 
this  action.  A  copy  of  the  IRFA  can  be 
obtained  from  the  Northeast  Regional 
Office  of  NMFS  (see  ADDRESSES),  from 
the  Council  (see  ADDRESSES)  or  via  the 
Internet  at  http■./\\^\^v.ne^)..\'MFS.iinv.  A 
summary  of  the  analysis  follows: 

The  numbers  of  potential  fishing 
vessels  in  the  2002  fisheries  are  384  for 
Loligo  squid/butterfish,  73  for  Illex 
squid.  2.242  for  Atlantic  mackerel,  and 
1,828  vessels  with  incidental  catch 
permits  for  squid/butterfish.  All  of  the 
vessels  are  considered  small  entities. 
Many  vessels  participate  in  more  than 


one  of  these  fisheries:  therefore,  the 
numbers  are  not  additive.  The  proposed 
DAH  specifications  of  175,000  mt  for 
Atlantic  mackerel.  24.000  mt  for  Illex 
squid,  and  5.900  mt  for  butterfish 
represent  no  constraint  on  vessels  in 
these  fisheries.  The  level  of  landings  in 
the  proposed  specifications  for  2003 
have  not  been  achieved  by  vessels  in 
these  fisheries  in  recent  years.  Absent 
such  a  constraint,  no  impacts  on 
revenues  are  expected  as  a  result  of  the 
proposed  action. 

From  1997-2001.  Loligo  squid 
landings  averaged  16.771  mt.  If  the  2002 
proposed  DAH  specification  of  17.000 
mt  for  Loligo  squid  is  achieved,  there 
would  be  an  increase  in  catch  and 
revenue  in  the  Loligo-fiquid  fishery 
relative  to  the  average  landings  from 
1997-2001.  NMFS  also  proposes  to 
modify  the  provision  for  carrying  over 
Quarter  I  Loligo  squid  underages.  Under 
the  new  measure,  Loligo  squid  Quarter 
I  underages  less  than  80  percent  of  the 
Quarter  I  allocation  would  be  applied  to 
Quarter  III.  Currently,  all  underages 
from  Quarter  I  less  than  70  percent  are 
applied  to  the  Quarter  III  allocation.  By 
making  the  increased  underage  available 
during  Quarter  III,  Loligo  .squid  permit 
holders  could  continue  to  fish  during  a 
time  when  that  quarter  may  ha\(' 
otherwise  been  closed.  This  could 
provide  an  added  economic  benefit  to 
fishers  during  Quarter  III.  However, 
because  this  provision  would  only  shift 
a  limited  amount  of  quota  from  one 
period  to  another,  and  does  not  modif\' 
the  Loligo  squid  annual  quota,  no 
overall  change  in  revenue  is  expected. 

One  alternative  considered  for  the 
Atlantic  mackerel  fishery  was  to  set  the 
2003  specifications  at  the  same  level  as 

2002.  The  Council  rejected  this  option 
because  of  concerns  associated  witii  the 
potential  for  rapid  expansion  of  the 
shore-side  proc:essing  sector  of  this 
industry  in  2003.  If  rapid  (>xpansi(jn  ni 
the  processing  sec:tor  did  luc  ur  early  111 

2003.  and  landings  exceeded  85.00U  mt. 
an  inseason  adjustment  to  lOY  would  bo 
necessary.  However,  the  majority  of 
mackerel  landings  occur  from  [anuarv 
through  March,  and  it  is  unlikely  that  an 
inseason  adjustment  could  be  made  in 
time  for  quota  to  be  available  to  induslrv 
for  that  period.  The  n!sult  woulti  be  the 
unnecessary  closure  of  the  fishery  th.it 
could  result  in  negative  economic  and/ 
or  social  impacts  to  the  U.S.  mackerel 
industry.  Some  or  all  of  the  vessel 
owners,  crews,  dealers,  processors  or 
fishing  communities  associated  with  the 
Atlantic  mackerel  fishery  could  be 
adversely  affected  by  maintaining  the 
2002  annual  specifications  for  Atlantic 
mackerel  in  2003.  A  second  alternative 
considered  for  Atlantic  mackerel  was  to 
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set  ABC  at  the  long-term  potential  catch 
(LTPC).  or  134.000  mt  This  altHrnativc 
was  found  inconsistent  with  tht-  status 
of  the  stock.  The  current  adult  stock  was 
recently  estimated  to  exceed  2  1  million 
mt.  The  specification  of  .\B(.  at  l.TPC; 
would  effectively  result  in  an 
exploitation  rate  of  only  about  6 
percent,  well  below  the  optimal  level  of 
exploitation.  The  Council  considered 
the  level  of  foregone  yield  under  this 
alternative  unacceptable. 

For  Loligo  squid,  one  alternative  that 
was  considered  was  to  set  the  ABC. 
DAH,  DAP.  and  lOY  at  13.000  mt.  or  a 
23.3-percent  reduction  from  the  2001 
level.  This  was  the  same  level  as  the 
initial  quota  allocated  for  the  2000 
fishing  vear  Ian  inseason  ad)ustment 
increased  the  ABC.  DAH.  DAP,  and  IQY 
to  15.000  mt;  65  FR  60118,  October  10. 
2000).  If  the  13.000-mt  alternative  was 
adopted  for  the  2002  fishing  year.  15  of 
the  447  impacted  vessels  would 
experience  a  total  gross  revenue 
reduction  (all  species  combined)  of 
greater  than  5  percent.  The  remaining 
365  vessels  would  experience  a  less 
than  5-percent  reduction  in  revenue  or 
an  increase  in  revenue  A  second 
alternative  would  have  set  ABC.  DAH, 
DAP,  and  lOY  at  18,300  mt   Under  this 
alternative,  the  quota  would  be 
specified  at  a  level  that  is  1.300  mt 
higher  than  is  specified  by  the 
overfishing  definition  control  rule  in  the 
FMP  Since  the  stock  is  technically  not 
protected  from  overfishing,  some 
negative  economic  and  social  impacts 
could  be  expected  from  this  alternative 
in  the  long  term  if  the  stcK:k  did  become 
overfished.  The  vessel  owners,  crews, 
dealers,  processors  and  fishing 
communities  associated  with  these  ports 
would  be  expected  to  be  affected  the 
most  by  this  alternative  when  compared 
to  the  proposed  2003  annual 
specifications  for  Loligo. 

For  Illex  squid,  one  alternative 
considered  would  have  set  Max  C)Y. 
ABC,  lOY.  DAH,  and  DAP  at  30,000  mt 
and  a  second  ahernative  would  have  set 
Max  OY  at  24.000  mt  and  ABC,  lOY. 
DAH.  and  DAP  at  19,000  mt.  These 
specifications  would  be  far  in  excess  of 
recent  landings  in  this  fishery 
Therefore,  there  would  be  no  constraints 
and.  thus,  no  revenue  reduc;tions. 
associated  with  these  specifications 
However,  the  Council  considered  the 
first  alternative  unacceptable  because  an 
ABC  specification  of  30,000  mt  may  not 
prevent  overfishing  in  years  of  moderate 
to  low  abundance  of  Illex  squid. 
Conveisely.  under  the  second 
alternative  an  ABC  of  19,000  mt  would 
not  allow  the  fishery  to  perform  at  its 
optimal  exploitation  level  during  a  year 


of  relatively  high  abundance,  and  was 
therefore  rejected 

For  butterfish.  the  Council  considered 
two  alternatives;  the  first  set  a  Max  OY 
of  16,000  mt  and  an  ABC:.  lOY.  DAH. 
and  DAP  of  7.200  mt,  and  the  second  set 
a  Max  OY  of  16.000  mt  and  a  ABC.  lOY, 
DAH.  and  DAP  at  10,000  mt.  These 
specifications  far  exceed  recent  harvests 
in  the  butterfish  fishery  and  would  not 
constrain  or  impact  the  industry: 
however,  they  could  lead  to  overfishing 
of  the  stock  and.  thus,  were  rejected  by 
the  Council 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated  :(>:ti)b«r  24.  2002. 

Rebecca  L*nt. 

l)vput\  Assistant  Administrator  for 
Rfguhilory  Pmgmnis.  Xational  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1  The  authority  citation  for  part  648 
continues  to  read  as  follows; 

.\uthorily:  16  IJ  .S  C   1801  et  seq 

2  In  §648  21.  paragraph  (0(3)  is 
revised  to  read  as  follows: 

§648.21     Procedures  for  determining  initial 
annual  amounts. 


(0*  *  * 

(3)  Beginning  [anuary  1.  2003,  if 
commercial  landings  in  Quarter  1  are 
determined  to  be  less  than  80  percent  of 
the  Quarter  I  quota  allocation,  any 
remaining  Quarter  1  quota  that  is  less 
than  80  percent  will  be  reallocated  to 
Quarter  111  (e.g..  if  the  Quarter  1  quota 
was  100.000  lb  (220.462  kg)  and  50.000 
lb  (110.231  kg)  was  landed,  then  the 
remaining  Quarter  1  quota,  up  to  80 
percent,  or  30.000  lb  (66.139  kg),  would 
be  reallocated  to  Quarter  III.  A  balance 
of  20  percent,  or  20,000  lb  (44.092  kg), 
would  remain  in  Quarter  I). 
•         •         •         •         • 

IFK  Uiii    02-27.S06  Fili'd  10-2tM)2;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docliet  No.  021017238-2238-01;  I.D. 
0926021] 

RIN  0648-AQ31 

Fisheries  of  the  Northeastern  United 
States;  Proposed  2003  Fishing  Quotas 
for  Atlantic  Surfclams,  Ocean 
Quahogs,  and  Maine  Mahogany  Ocean 
Quahogs 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  2003  fishing  quotas 
for  Atlantic  surfclams,  ocean  quahogs. 
and  Maine  mahogany  ocean  quahogs; 
request  for  comments. 

SUMMARY:  NMFS  proposes  quotas  for  the 
Atlantic  surfclam,  ocean  quahog,  and 
Maine  mahogany  ocean  quahog  fisheries 
for  2003.  Regulations  implementing  the 
Fishery  Management  Plan  for  Surf 
Clams  and  Ocean  Quahog  Fisheries 
require  NMFS  to  propose  for  public 
comment  specifications  for  the  2003 
fishing  year.  The  intent  of  this  action  is 
to  propose  allowable  harvest  levels  of 
Atlantic  surfclams  and  ocean  quahogs 
from  the  exclusive  economic  zone  and 
an  allowable  harvest  level  of  Maine 
mahogany  ocean  quahogs  from  Atlantic 
waters  north  of  43°50'  N.  lat.  in  2003. 
DATES:  Comments  must  be  received  no 
later  than  5  p.m..  eastern  standard  time, 
on  November  27,  2002. 
ADDRESSES:  Written  comments  on  the 
proposed  specifications  should  be  sent 
to;  Patricia  A.  Kurkul.  Regional 
Administrator.  Northeast  Region, 
NMFS,  One  Blackburn  Drive. 
Gloucester,  MA  01930-2298.  Mark  on 
the  outside  of  the  envelope, 
•Comments— 2002  Clam  and  Quahog 
Specifications."  Comments  may  also  be 
sent  via  facsimile  (fax)  to  (978)  281- 
9135.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Copies  of  supporting  documents, 
including  the  Environmental 
Assessment,  Regulatory  Impact  Review. 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA),  and  the  Essential  Fish 
Habitat  Assessment,  are  available  from 
Daniel  Furlong,  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115.  Federal  Building. 
300  South  New  Street.  Dover.  DE 
19904-6790.  A  copy  of  the  EA/RIR/ 
IRFA  is  accessible  via  the  Internet  at 
http://www.nero.gov/ro/doc/nr.htni. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Susan  A.  Murphy,  Fishery  Policy 
Analyst.  978-281-9252. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Surfclam  and  Ocean  Quahog 
Fisheries  (FMP)  requires  NMFS,  in 
consultation  with  the  Mid-Atlantic 
Fishery  Management  Council  (Council), 
to  specify  quotas  for  surfclams  and 
ocean  quahogs  on  an  annual  basis  from 
a  range  that  represents  the  optimum 
yield  (OY)  for  each  fishery.  It  is  the 
policy  of  the  Council  that  the  levels 
selected  must  allow  sustainable  fishing 
to  continue  at  that  level  for  at  least  10 
years  for  surfclams  and  30  years  for 
ocean  quahogs.  In  addition  to  this 
constraint,  the  Council  policy  also 
considers  the  economic  impacts  of  the 


quotas.  Regulations  implementing 
Amendment  10  to  the  FMP  published 
on  May  19,  1998  (63  FR  27481).  added 
Maine  mahogany  ocean  quahogs  to  the 
management  unit  and  provided  that  a 
small  artisanal  fishery  for  ocean 
quahogs  in  the  waters  north  of  43'50'  N. 
lat.  has  an  annual  quota  with  an  initial 
amount  of  100.000  Maine  bu  (35.240 
hectoliters  (hL))  within  a  range  of 
17,000  to  100.000  Maine  bu  (5.991  hL  to 
35.240  hL).  As  specified  in  Amendment 
10,  the  Maine  mahogany  ocean  quahog 
quota  is  in  addition  to  the  quota 
specified  for  the  ocean  quahog  fishery. 
The  fishing  quotas  must  be  in 
compliance  with  overfishing  definitions 
for  each  species.  In  proposing  these 
quotas,  the  Council  considered  the 
available  stock  assessments,  data 


reported  by  harvesters  and  processors, 
and  other  relevant  information 
concerning  exploitable  hiomass  and 
spawning  biomass.  fishing  mortality 
rates,  stock  recruitment,  projected  effort 
and  catches,  and  areas  closed  to  fishing. 
This  informatifJH  was  presented  in  a 
written  report  prepared  by  the  Council 
staff  The  proposed  quotas  for  the  2003 
Atlantic  surfclam.  ocean  quahog.  and 
Maine  mahogany  ocean  quahog  fisheries 
are  shown  here.  The  status  quo  levels  of 
2002  for  both  the  regular  ocean  quahog 
and  the  Maine  mahogany  ocean  quahog 
are  proposed  to  be  maintained  for  2003. 
but  the  surfclam  quota  would  be 
increased  by  4  percent  from  3.135 
million  bu  to  3.250  million  bu  (1.669 
million  hL  to  1.730  million  hL). 


Proposed  2003  Surfclam/Ocean  Quahog  Quotas 


Fishery 


2003  final 
quotas  (bu) 


2003  final 
quotas  (hLi 


Surfclam'  

Ocean  quahog'  

Maine  mahogany  quahog  ^ 

'  1  bushel  =  1.88  cubic  ft.  =  53.24  liters, 
z  1  bushel  =  1 .2445  cubic  tt.  =  35.24  liters. 


3.250.000 

4.500.000 

100.000 


1.730,000 

2396.000 

35.240 


Surfclams 

The  Council's  recommended  2003 
quota  of  3.25  million  bu  (1.730  million 
hL)  for  surfclams  is  the  third  change  in 
the  quota  since  1995.  In  1999,  the 
Council  expressed  its  intention  to 
increase  the  surfclam  quota  to  OY  over 
a  period  of  5  years,  (OY  =  3.4  million 
bushels  (1.810  million  hL)).  The  most 
recent  assessment  for  surfclams  (SAW 
30)  indicated  that  the  resource  is  at  a 
high  level  of  biomass,  is  under- 
exploited,  and  can  safely  sustain 
increased  harvests,  but  cautioned  that  it 
may  be  advantageous  to  avoid  localized 
depletion.  Industry  reports  that  the 
current  demand  for  clam  products  is 
very  strong.  In  fact,  all  of  the  2.850 
million  bu  (1.517  million  hL)  quota  was 
harvested  from  Federal  waters  in  2001 , 
with  landings  of  surfclams  from  both 
state  and  Federal  waters  increasing  by  1 
percent  in  2001  to  a  total  of  4.05  million 
bu  (2.156  million  hL).  However,  recent 
information  reported  by  industry 
participants  in  their  vessel  trip  reports 
has  shown  a  reduction  in  the  landings 
per  unit  of  effort,  an  important  indicator 
that  the  annual  quota  is  approaching  the 
OY  for  the  resource.  The  majority  of  the 
surfclam  catch  continues  to  be  derived 
from  one  area  (northern  New  Jersey). 
Based  on  the  information  and  advice 
from  the  most  recent  assessment  for 
surfclams,  the  Council  recommends  an 
increase  of  4  percent  from  the  2002  level 


of  3.135  million  bu  (1.669  million  hL), 
rather  than  taking  the  entire  allowable 
maximum  increase  in  a  single  year.  This 
would  result  in  a  2003  quota  of  3.25 
million  bu  (1.720  million  hL). 

Ocean  Quahogs 

The  Council  has  recommended  a  2003 
quota  of  4.5  million  bu  (2.396  million 
hL)  for  ocean  quahogs.  This  quota 
would  be  identical  to  that  adopted  for 
the  past  4  years,  but  represents  an 
increase  of  13  percent  from  the  1998 
quota  level.  Although  ocean  quahog 
landings  have  been  on  a  declining  trend 
since  the  4.9-million  bu  (2.609-million 
hL)  peak  in  1992.  quahog  landings  in 
fishing  year  2001  increased  by 
approximately  0.5  million  bu  (0.266 
million  hL)  from  2000  levels,  to  a  total 
of  3.69  million  bu  (1.965  million  hL).  or 
82  percent  of  the  annual  quota. 
Explanations  as  to  why  the  annual  quota 
has  not  been  fully  harvested  include  the 
observation  that  productivity  of  existing 
ocean  quahog  beds  has  been  steadily 
declining  as  the  formerly  dense  beds  of 
quahogs  are  fished  down,  and  the  fact 
that  fuel  prices  have  increased 
substantially  in  the  past  3  years, 
creating  heightened  costs  of  traveling 
long  distances  to  fish  offshore  beds.  Due 
to  these  higher  costs,  industry  has  been 
increasingly  substituting  surfclams  for 
ocean  quahog  sales.  These  combined 
factors  have  led  to  the  underharvest  of 


the  ocean  quahog  quota.  Based  on 
advice  from  SAW  31 .  the  Council 
recommends  maintaining  the  ocean 
quahog  quota  for  2003  at  the  2002  level 
of  4.50  million  bu  (2.396  million  hLJ. 

The  Atlantic  surfclam  and  ocean 
quahog  quotas  are  specified  in  standard 
bushels  of  53.24  L.  per  bushel,  while  the 
Maine  mahogany  ocean  quahog  quota  is 
specified  in  "Maine'"  bu  of  35.24  L  per 
bu.  (see  section  648.2  for  definitions  of 
"bushel"  and  "Maine  bushel").  Because 
Maine  mahogany  ocean  quahogs  are  the 
same  species  as  ocean  quahogs.  both 
fisheries  are  combined  and  shari'  the 
same  ocean  quahog  overfishing 
definition.  When  the  two  quota  amounts 
(ocean  quahog  and  Maine  mahogany 
quahog)  are  added,  the  total  allowable 
harvest  is  still  lower  than  the  level  that 
would  result  in  overfishing  for  the 
entire  stock. 

The  Council  has  recommended  that 
the  Maine  mahogany  ocean  quahog 
quota  remain  unchanged  from  the  2002 
quota  level  at  100.000  Maine  bu  (35.240 
hL)  for  2003.  No  addititmal  information 
on  the  impacts  of  the  mahogany  quahog 
quota  that  would  allow  a  more  in-depth 
analysis  of  the  stock  and.  therefore, 
allow  the  quota  to  be  increased  beyond 
the  current  maximum  level  of  100.000 
Maine  bu  (35.240  hL)  is  available  at  this 
time.  An  effort  within  the  State  of  Maine 
is  currently  underway  to  initiate  a 
scientific  survev  and  assessment  of  the 
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mahogany  ocean  quahog  resource.  From 
the  information  currently  available, 
maintaining  the  quota  at  its  current 
level  for  another  year  will  not  seriously 
constram  the  fishery  or  endanger  the 
resource. 

Classification 

This  action  is  authorized  bv  nU  CFR 
part  648  and  has  been  determined  to  be 
exempt  from  review  under  Executive 
Order  12866. 

The  Council  prepared  an  IRF.-\  in 
section  8.0  of  the  RIR  that  desi  ribes  the 
economic  impac;ts  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
.■\  description  of  the  action,  why  it  is 
being  considered,  the  objectives  and  the 
legal  basis  for  this  action  are  contained 
in  the  SUPPLEMENTARY  INFORMATION 
section.  This  action  does  not  duplicate, 
overlap,  or  conflict  with  anv  other 
Federal  rules,  A  summary  of  the  IRFA 
follows: 

Vessels 

In  2001,  a  total  of  51  vessels  reported 
harvesting  surfclams  or  ocean  quahogs 
from  Federal  waters  under  an  Individual 
Transferable  Quota  (ITQ)  svstem. 
Average  2001  gross  income  for  surfclam 
harvests  was  S753.682  per  vessel,  and 
$678,885  per  vessel  for  ocean  quahog 
harvests.  In  the  small  artisanal  fisherv' 
for  ocean  quahogs  in  Maine,  Al  vessels 
reported  harvests  in  the  clam  logbooks, 
with  an  average  value  of  $113,181  per 
vessel.  All  of  these  vessels  fall  within 
the  definition  of  a  small  entity  The 
Council  recommends  no  change  in  the 
2003  quotas  for  ocean  quahogs  or  Maine 
mahogany  ocean  quahogs  from  their 
2002  quotas,  and  a  4-percent  increase  in 
the  surfclam  quota.  Since  2001  harvest 
levels  of  2.855  and  3.691  million  bu 
(1.520  and  1.965  million  hL)  for 
surfclams  and  ocean  quahogs, 
respectively,  were  below  the  2003 
proposed  quotas,  the  Council  believes 
that  the  proposed  2003  quotas  may  yield 
a  surplus  quota  available  to  vessels 
participating  in  all  these  fisheries.  This 
is  especially  likely  to  occur  in  the  ocean 
quahog  fishery  In  the  case  of  a  surplus 
quota,  vessels  would  not  be  constrained 
from  harvesting  additional  product, 
thus,  allowing  them  to  increase  their 
revenues. 

The  Council  analyzed  four  ocean 
quahog  quota  alternatives  in  addition  to 
the  preferred  4.500-million  bu  (2.396 
million  hL)  option,  including  4.000, 
4.250.  4.750,  and  6  000  million  bu 
(2.129,  2.263,  2.529,  and  3.195  million 
hL).  The  minimum  allowable  quota 
specified  in  the  current  OY  range  is 
4.000  million  bu  (2.129  million  hL)  of 
ocean  quahogs.  Adoption  of  a  4.000 
mUlion  bu  (2.129  million  hL)  quota 


would  represent  a  12-percent  decrease 
from  the  current  4.500  million  bu  (2.396 
million  hL)  quota  and.  assuming  the 
entire  quota  is  harvested,  an  8-percent 
increa.se  in  harvest  from  the  2001 
harvest  level  of  3.691  million  bu  (1.965 
million  hL).  This  alternative  would  take 
the  most  conservative  approach  to 
managing  the  fishery  that  is  currently 
available  to  the  Council.  Adopting  the 
ma.ximum  allowable  quota  of  6.000 
million  bu  (3,195  million  hL)  for  ocean 
quahogs  would  represent  a  33-percent 
increase  in  allowable  harvest  and  a  63- 
percent  increase  in  landings  from  2001. 
assuming  all  the  quota  were  harvested. 
Howf!ver.  the  industry  does  not  have  a 
market  available  to  absorb  such  a  large 
increase  in  landings  and  may  not  have 
the  vessel  capacity  necessary  to  harvest 
a  quota  this  large.  Since  all  alternatives, 
including  the  preferred,  would  yield 
increases  relative  to  the  actual  2001 
landings,  increased  revenues  would  be 
likelv  to  occur. 

The  Council  identified  four  surfclam 
quota  alternatives  in  addition  to  the 
preferred  alternative  of  3.250  million  bu 
(1.730  million  hL),  including  1.850. 
2.850,  3.135.  and  3.400  million  bu 
(0.985.1  517.  1.669,  and  1.810  million 
hL).  The  minimum  allowable  quota 
spec-.ified  in  the  current  OY  range  is 
1.850  million  bu  (0.985  million  hL)  of 
surfclams.  Adoption  of  a  1.850  million 
bu  (0  985  million  hL)  quota  would 
represent  a  41 -percent  decrease  from  the 
current  3.135  million  bu  (1.517  million 
hi.)  ((uota,  and  a  35-percent  decrease 
from  the  2001  harvest  level  of  2.855 
million  bu  (1.520  million  hL).  A 
reduction  in  quota  of  this  magnitude 
would  have  a  substantially  negative 
impact  on  overall  exvessel  revenues. 
Adoption  of  the  2.850  million  bu  (1.517 
iiullion  hL)  quota  would  be  equivalent 
to  the  2001  surfclam  landings  and 
would  represent  a  9-percent  decrease 
from  the  2002  quota  level  of  3  135 
million  bu  (1.517  million  hL).  Given  the 
current  biological  status  of  the  surfclam 
resource,  the  Council  does  not  believe 
that  a  quota  reduction  is  warranted  at 
this  time.  Adoption  of  the  3.135  million 
bu  (1  669  million  hL)  quota  would  most 
likelv  have  a  limited  impact  on  small 
entities,  since  it  results  in  no  change 
from  status  quo.  Adopting  the  maximum 
allowable  quota  of  3.400  million  bu 
(1.810  million  hL)  for  surfclams  would 
allow  for  an  8-percent  increase  in  the' 
surfclam  quota.  The  Council  is  not 
recommending  a  quota  increase  of  this 
magnitude  at  this  time,  due  to 
uncertainties  in  the  stock  assessment. 
The  preferred  alternative  allows  for  a  4- 
percent  increase  from  3,135  million  bu 
(1.669  million  hL)  to  3.25  million  bu 


(1.730  million  hL),  In  summation,  the 
Council  determined  that  the  only 
alternative  that  would  significantly 
negatively  impact  revenues  to  vessels  is 
the  1.850"million  bu  (0.985  million  hL) 
alternative  for  surfclams.  The  2.850 
million  bu  (1.517  million  hL)  and  status 
quo  alternative  would  be  restrictive  and 
have  a  slight  to  moderate  impact  on 
revenues.  The  resource  can  support  the 
4-percent  increase  in  landings  and  the 
industry  believes  it  can  utilize  this 
additional  product  and  thus  have  a 
beneficial  impact  for  the  Nation. 

The  quota  for  Maine  mahogany  ocean 
quahogs  is  specified  at  a  maximum 
100,000  bu  (35,240  hL).  The  FMP 
specifies  that  upward  adjustments  to  the 
quota  would  require  a  scientific  survey 
and  stock  assessment  of  the  Maine 
mahogany  ocean  quahog  resource. 
However,  no  survey  or  assessment  has 
been  conducted.  The  Council 
considered  two  alternative  quotas  for 
the  Maine  mahogany  fishery,  in 
addition  to  the  preferred  alternative  of 
100,000  bu  (35,240  hL),  including 
50,000  bu  and  72.466  bu  (17,620  and 
25,537  hL).  Any  quota  the  Council 
would  have  recommended  below  the 
1999  landing  level  of  93,938  Maine  bu 
(33.104  hL)  would  most  likely  have 
resulted  in  a  decrease  in  revenues  to 
individual  vessels. 

Prore.s.sors 

In  2001.  there  were  13  processors  that 
participated  in  the  surfclam  and  ocean 
quahog  fisheries,  plus  10  companies 
that  bought  ocean  quahogs  directly  from 
vessels  from  within  the  State  of  Maine. 
Of  the  13  processors,  approximately  5 
are  responsible  for  the  vast  majority  of 
purchases  in  the  exvessel  market  and 
sale  of  processed  clam  products  in 
appropriate  wholesale  markets.  Impacts 
to  surfclams  and  ocean  quahog 
processors  would  most  likely  mirror  the 
impacts  of  the  various  quotas  to  vessels 
as  discussed  above.  Revenues  earned  by 
processors  would  be  derived  from  the 
wholesale  market  for  clam  products, 
and  since  a  large  number  of  substitute 
products  (i.e.,  other  food  products)  are 
available,  the  demand  for  processed 
clam  products  is  likely  to  be  price- 
dependant. 

Allocation  Holders 

In  2002.  surfclam  allocation  holders 
totaled  99,  while  63  firms  or  individuals 
held  ocean  quahog  allocation.  If  the 
recommended  quotas  are  accepted,  i.e., 
no  change  from  2002  quotas  on  ocean 
quahogs,  Maine  mahogany  ocean 
quahogs,  and  a  slight  increase  of  4 
percent  for  surfclams,  it  is  likely  that 
impacts  to  allocation  holders  or  buyers 
will  be  minimal.  Theoreticallv. 


increases  in  quota  would  most  likely 
benefit  those  who  purchase  quota 
(through  lower  prices  (values))  and 
negatively  impact  sellers  of  quota 
because  of  reduction  in  value.  Decreases 
in  quota  would  most  likely  have  an 
opposite  effect. 

Reporting  and  Recordkeeping 
Requirements 

This  proposed  rule  would  not  impose 
any  new  reporting,  recordkeeping,  or 
other  compliance  requirements. 
Therefore,  the  costs  of  compliance 
would  remain  unchanged. 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  October  24,  2002, 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 
[FR  Doc.  02-2750.5  Filed  10-28-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
[1.0. 101702B] 
RIN:0648-AP92 

Fisheries  of  the  Exciuslve  Economic 
Zone  off  Alaslca;  Recordkeeping  and 
Reporting  Changes  to  the  individual 
Fishing  Quota  Program  (IFQ)  for 
Pacific  Haiibut  and  Sabiefish 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  (NOA)  of 
Amendments  72/64  to  fishery 
management  plans;  request  for 
comments. 

summary:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  72  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fisherv'  of  the  Bering  Sea  and  Aleutian 
Islands  and  Amendment  64  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska. 
Amendments  72/64  would  implement 
revisions  to  the  recordkeeping  and 
reporting  (R  and  R)  regulations 
established  to  monitor  and  enforce  the 
IFQ  Program  for  fixed  gear  Pacific 
halibut  and  sabiefish  fisheries  in  and  off 
Alaska.  The  purpose  of  this  action  is  to 
reduce  reporting  burden  for  processors 
and  registered  buyers,  while 


maintaining  existing  data  collection, 
monitoring,  and  enforcement 
capabilities. 

DATES:  Comments  on  Amendments  72 
and  64  must  be  received  at  the  following 
address  by  December  27,  2002. 
ADDRESSES:  Comments  on  Amendments 
72/64  may  be  mailed  to  Sue  Salveson, 
Assistcmt  Regional  Administrator, 
Sustainable  Fisheries  Division,  Alaska 
Region,  NMFS.  P.O.  Box  21668,  Juneau, 
AK  99802-1668,  Attn:  Lori  Gravel- 
Durall.  Hand  delivery  or  courier 
delivery  of  comments  may  be  sent  to  the 
Federal  Building,  709  West  9th  St., 
Room  453,  Juneau,  AK  99801.  Copies  of 
Amendments  72/64  and  the  Regulator\^ 
Impact  Review/Initial  Regulatorv 
Flexibility  Analysis  (RIR/IRFA) " 
prepared  for  this  action  are  available 
from  NMFS  at  the  above  address,  or  by 
calling  the  Alaska  Region,  NMFS,  at 
907-586-7228. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7228, 
patsy.bearden@noaa.gov 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  requires  that 
each  regional  fishery  management 
council  submit  any  FMP  or  FMP 
amendment  it  prepares  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  that  NMFS,  upon 
receiving  an  FMP,  immediately  publish 
a  notice  in  the  Federal  Register  that  the 
FMP  or  amendment  is  available  for 
public  review  and  a  60-day  comment 
period  (see  section  304(a)(1)(B). 

Amendments  72/64  were  adopted  by 
the  Council  in  April  2002.  If  approved 
bv  NMFS,  these  amendments  would  be 
combined  with  regulatory  amendments 
that  would  relieve  some  RR 
requirements  for  the  IFQ  fisheries.  The 
amendments  are  necessary  to  comply 
with  National  Standard  7 "(16  U.S.C. ' 
1851(a)(7)),  which  states.  "Conservation 
and  Management  measures  shall,  where 
practicable,  minimize  costs  and  avoid 
unnecessary'  duplication,"  The 
proposed  action  that  would  require  FMP 
amendment  is  as  follows:  Eliminate  the 
vessel  clearance  requirement  and 
replace  it  with  a  verbal  "departure 
report"  prior  to  leaving  the  jurisdiction 
of  the  Council.  This  action  would 
modifv  the  requirement  in  the  BSAI  and 
GOA  FMPs  for  vessels  with  IFQ 
sabiefish  catch  leaving  the  jurisdiction 
of  the  Council  to  check  in  with  NMFS 
at  a  certified  port  and  have  the  vessel's 
hold  .sealed  prior  to  departure.  This 


action  makes  no  charYge  in  current 
management  practic;es  in  the  IFQ 
fisheries.  This  action  would  relieve 
some  reporting  burden  and  operational 
restrictions  on  vessels  by  allowing 
vessels  leaving  the  jurisdiction  of  the 
Council  to  pro\'ide  a  verbal  "departure 
report"  rather  than  going  to  a  specific 
port  for  a  vessel  clearance.  Enforcement 
personnel  are  not  currently  able  to 
effectively  determine  catch  quantity  at 
the  vessel  clearance  port  and  are  unable 
to  seal  a  vessel's  hold  without 
compromising  vessel  safety.  Thus,  from 
a  monitoring  and  enforcement 
perspective,  no  effective  difference 
exists  between  a  verbal  "departure 
report"  and  the  verbal  vessel  clearance 
report.  This  action  could  reduce  the 
time  vessels  are  required  to  stay  in  port 
and  could  reduce  operating  costs  for 
vessels  that  are  landing  catch  in 
locations  outside  of  Alaska.  This  action 
would  also  amend  the  FMPs  to  ensure 
that  the  scope  of  the  FMPs  is  within  the 
practical  limitations  of  enforcement  to 
meet  the  requirements  of  the  FMPs.  This 
action,  if  adopted,  modifies  existing 
recordkeeping  and  reporting 
requirements. 

Public  comments  are  being  solicited 
on  the  amendments  through  the  end  of 
the  comment  period  stated  in  this  NOA. 
A  proposed  rule  that  would  implement 
the  amendments  as  well  as  regulatory 
amendments  proposing  other  changes  to 
recordkeeping  and  reporting 
requirements  for  the  IFQ  fisheries  will 
be  published  in  the  Federal  Register  for 
public  comment  following  NMFS' 
evaluation  under  the  Magnuson-Stevens 
Act  procedures.  Public  comments  on  the 
proposed  rule  must  be  received  by  the 
end  of  the  comment  period  on 
Amendments  72/64  to  be  considered  in 
the  approval/disapproval  decision  on 
the  amendments,  whether  specifically 
directed  to  the  amendments  or  the 
proposed  rule.  Comments  received  after 
that  date  will  not  be  considered  in  the 
approval/disappro\al  decision  on  the 
amendments.  To  be  considered  in  the 
approval/ disapproval  decision, 
comments  mu.st  be  received  by  the  close 
of  business  on  the  last  day  of  the 
comment  period  specified  in  this  NOA, 
that  does  not  mean  postmarked  or 
otherwise  transmitted  bv  that  date. 

Dated:  Cli  lulicr  .i:i.  2(n)2. 
Bruce  C.  Moorehead 

A(  tint'  DtriTtor.  Oliin^  of  Sustainable 
rishfhv.s,  Xatianal  Starinc  rishfhes  Sen  ice. 
IFR  Doc.  02-27512  Filed  10-28-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Winema  and  Fremont  Resource 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Winema  and  Fremont 
Resource  Advisor>-  Committee  will  meet 
in  Bly.  Oregon,  for  the  purpose  of 
developing  recommendations  for  the 
Winter  Fire  Rehabilitation  Project  on  tht> 
Fremont  National  Forest. 

DATES:  The  meeting  will  bo  held  on 
November  14.  2002. 

ADDRESSES:  The  meeting  will  he  hold  in 
the  conference  room  of  the  Bly  Kangor 
District.  Highway  31.  m  Ely  Send 
written  comments  to  Winema  and 
Fremont  Resource  Advisory  Committoo. 
c/o  USDA  Forest  Service,  P.O.  Box  67, 
Paislev  OR  97636,  or  electronically  to 
waneyfifs  fed  us. 

FOR  FURTHER  INFORMATION  CONTACT: 
W.C.  (Bill)  Aney,  Designated  Federal 
Official.  Paislev  Ranger  District, 
Fremont  and  Winema  National  Forests, 
P.O   Box  67.  Paislev  OR  97636, 
telephone  (541)  943-4401 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  begin  at  12:30  p.m.  on 
Thursday.  November  14  and  end  at 
approximately  4:30  p.m.  The  agenda 
will  include  a  review  of  Forest  Plan 
standards  and  guidelines  related  to  fire 
salvage  and  rehabilitation,  supplemental 
information  used  to  help  develop 
projects,  and  development  of  a  proposed 
action  by  the  project  interdisciplinary 
planning  team 

All  Winema  and  Fremont  Resource 
Advisory  Committee  Meetings  are  open 
to  the  public.  There  will  bo  a  time  for 
public  input  and  comment   Interested 
citizens  are  encouraged  to  attend. 


Drtt.-d   n(  tolwr  15.  2002. 
Steven  A.  Kllis, 
Acting  Forest  Supervisor. 
IFR  D(i(    02-27327  FiU'd  10-28-02;  8:45  am] 
BILLING  CODE  3410-11-M 

DEPARTMEhfT  OF  AGRICULTURE 

Forest  Service 

Tehama  County  Resource  Advisory 
Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Tehama  County  Resource 
Advisor\'  Committee  (RAC)  will  meet  in 
Red  Bluff,  (.alifornia.  Agenda  items  to 
bo  covered  include:  (1)  Introductions, 
(2)  Approval  of  Minutes,  (3)  Public 
Comment,  (4)  Status  of  Project 
Proposals,  [5]  Update  on  Approved 
Projects.  (6)  Draft  Addition  to  Standard 
Long  Form/Possible  Action,  (7)  General 
Discussion,  (8)  House  Committee 
Report,  (9)  Chairman  Report. 

DATES:  The  meeting  will  be  held  on 
November  14,  2002,  from  9  a.m.  and  end 
at  approximately  12  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Lincoln  .Street  School,  Conference 
Room  A.  113.S  Lincoln  Street.  Red  Bluff, 
CA  Individuals  wishing  to  speak  or 
propose  agtmda  items  must  send  their 
names  and  proposals  to  |im  Giachino, 
DFO,  H25  N.  Humboldt  Ave.,  Willows, 
CA  959HH 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobbin  Claddini.  Committee 
Coordinator.  USDA.  Mendocino 
National  Forest.  Grindstone  Ranger 
District.  P.O.  Box  164.  Elk  Creek,  CA 
95939.  (530)  968-5329;  EMAIL 
(^ad(iini@fs.fed  us 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public. 
Committee  discussi(m  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  November  12,  2002 
will  have  the  opportunity  to  address  the 
committee  at  those  sessions. 


Dated:  0(  tober  23,  2002. 
fames  F.  Giachino, 

Designated  Federal  Offinid 

IFR  Do>    02-27430  Filed  10-28-02;  8:45  am] 

BILUNG  CODE  3410-11-M 

DEPARTMENT  OF  COMMERCE 
Economic  Development  Administration 

Meeting 

AGENCY:  Economic  Development 
Administration,  Commerce. 
ACTION:  Notice. 

SUMMARY:  Aimouncement  of  New 
Members  and  the  Re-Appointment  of 
one  member  to  the  Economic 
Development  Administration's  (EDA) 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 
LaVerne  H.  Hawkins,  Department  of 
Commerce,  Office  of  Human  Resources, 
at  (202M82-2537,  Room  7412, 
Washington,  DC  20230.  The  Economic 
Development  Administration's 
Performance  Review  Board  members 
are; 
Marv  Pleffner,  Chair.  Chief  Financial 

Officer. 
Gerald  R.  Lucas.  Director.  Office  of 

Strategic  Resources.  Office  of  the 

Secretary 
lames  L.  Taylor,  Deputy  Chief  Financial 

Officer,  Office  of  the  Secretary. 
Suzette  Kern,  Associate  Director  for 

Management,  and  Chief  Financial 

Officer. 
Bill  Day,  EDA  Regional  Director. 
LaVerne  H.  Hawkins.  Executive 

Secretary.  ITA,  Office  of  Human 

Resources  Management.  (202)  482- 

2537. 

Daleci;  0(  tohor  17.  2002. 
Darlene  F.  Haywood, 

Acting  Director.  Office  of  Human  Resources 
Sfanagement 
IFR  D(K  ,  02-27426  Filed  10-28-02:  8:45  ami 

BILLING  CODE  3510-24-U 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
Pars  Company,  inc.;  Order  Denying 
Export  Privileges 

On  September  4,  2001,  a  U.S.  District 
Court  in  the  Eastern  District  of  North 
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Carolina  convicted  Pars  Company,  Inc. 
of  violating  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (1994  &  Supp.  V  1999))  ("lEEPA"). 
Specifically,  the  Court  found  that  Pars 
Company,  Inc.  exported  and  attempted 
to  export  goods  and  technology  to  a 
person  in  a  third  country  with 
knowledge  that  the  goods  and 
technology  were  intended  to  be 
supplied  to  Iran. 

Section  11(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.  app 
2401-2420  (1994  &  Supp.  V  1999)) 
("Act")i  provides  that,  at  the  discretion 
of  the  Secretary  of  Commerce.^  no 
person  convicted  of  violating  any  of  a 
number  of  federal  criminal  statutes 
including  the  lEEPA  shall  be  eligible  to 
apply  for  or  use  any  export  license 
issued  pursuant  to,  or  provided,  by  the 
Act  or  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  730-774  (2002)) 
("Regulations"),  for  a  period  of  up  to  10 
years  from  the  date  of  the  conviction.  In 
addition,  any  license  issued  pursuant  to 
the  Act  in  which  such  a  person  had  any 
interest  at  the  time  of  conviction  may  be 
revoked. 

Pursuant  to  sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  lEEPA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person's  export 
privileges  for  a  period  of  up  to  10  years 
from  the  date  of  conviction  and  shall 
also  determine  whether  to  revoke  any 
license  previously  issued  to  such  a 
person. 

Having  received  notice  of  Par 
Company,  Inc.'s  conviction  for  violating 
the  lEEPA,  and  after  providing  notice 
and  an  opportimity  for  Pars  Company, 
Inc.  to  make  a  written  submission  to  the 


'  From  August  21.  1994  through  November  12. 

2000.  the  Act  was  in  lapse.  During  that  period,  the 
President,  through  Executive  Order  12924,  which 
had  been  extended  by  successive  Presidential 
Notices,  the  last  of  which  was  issued  on  August  3, 
2000  (3  CFR,  2000  corap.  397  (2001)).  continued  the 
Regulations  in  effect  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C.  1701- 
1706  (1994  &  Supp.  V  1999))  (lEEPA).  On  November 
13,  2000,  the  Act  was  reauthorized  and  it  remained 
in  effect  through  August  20,  2001.  Since  August  21. 

2001.  the  Act  has  been  in  lapse  and  the  President, 
through  Executive  Order  13222  of  August  17.  201 
(3  CFR.  2001  comp.  783  (2002)),  as  extended  by  the 
Notice  of  August  14,  2002  (67  FR  53721,  August  16. 
2002).  has  continued  the  Regulations  in  effe<:t  under 
lEEPA. 

-  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  the  Exporter  .Services,  in  consultation  with 
the  Director,  Office  of  Export  Enforcement, 
exercises  the  authority  granted  to  the  Secretary  by 
section  11(h)  of  the  Act. 


Bureau  of  Industry  and  Security  before 
issuing  an  Order  denying  his  export 
privileges,  as  provided  in  Section 
766.25  of  the  Regulations,  I,  following 
consultations  with  the  Director,  Office 
of  Export  Enforcement,  have  decided  to 
deny  Pars  Company,  Inc.'s  export 
privileges  for  a  period  of  nine  years 
from  the  date  of  its  conviction.  The 
nine-year  period  ends  on  September  4. 
2010.  I  have  also  decided  to  revoke  all 
licenses  issued  pursuant  to  the  Act  in 
which  Pars  Company,  Inc.  had  an 
interest  at  the  time  of  its  conviction. 
Accordingly,  it  is  hereby  ordered: 

I.  Until  September  4,  2010,  Pars 
Company,  Inc.,  200  Mainstail  Drive, 
Gary,  North  Carolina  27511,  ("the 
denied  person")  and,  when  acting  in 
behalf  of  it,  all  of  its  successors  or 
assigns,  officers,  representatives,  agent 
and  employees,  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
tTcmsaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

II.  No  person  may,  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  toa 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 


acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be.  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned. ' 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this^jaragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Pars  Company,  Inc.  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  regulations  are  the  foreign-produced 
direct  product  of  U.S. -origin  technology. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
September  4,  2010. 

VI.  In  accordance  with  Part  765  of  the 
Regulations,  Pars  Company,  Inc.  may 
file  an  appeal  from  this  Order  with  the 
Under  Secretary  for  Industry*  and 
Security.  The  appeal  must  be  filed 
within  45  days  from  the  date  of  this 
Order  and  must  comply  with  the 
provisions  of  Part  756  of  the 
Regulations. 

VII.  A  copy  of  this  Order  shall  be 
delivered  to  Pars  Company,  Inc.  This 
Order  shall  be  published  in  the  Federal 
Register. 

Dated:  October  21.  2002. 
Eileen  M,  Albanese, 

Director.  Office  of  Exporter  Sen'ices. 

IFR  Doc.  02-27427  Filed  10-2'M)2:  8:4^  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-840] 

Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Ttian 
Fair  Value  and  Antidumping  Duty 
Order:  Cart)on  and  Certain  Alloy  Steel 
Wire  Rod  from  Canada 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKJN;  Notice  of  antidumping  duty 
orders. 


EFFECTIVE  DATE:  October  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Constance  Handley  or  Amber  Musser. 
Office  of  AD/CVT)  Enforcement  2. 
Import  Administration.  International 
Trade  Admirystration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N\V.  Washington, 
DC  20230:  telephone:  (202)  482-0631  or 
(202)  482-1777.  respectivelv 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  Januarv  1.  199.5.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2002). 

Background 

On  August  30.  2002.  the  Department 
published  its*  final  determination  in  the 
antidumping  duty  investigation  of 
carbon  and  certain  allov  steel  wire  rod 
from  Canada.  .S>e  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Carbon 
and  Certain  Allov  Steel  Wire  Rod  From 
Canada:  67  FR  55782  (August  30,  2002) 
(Final  Determination). 

On  October  15.  2002  the  International 
Trade  Commission  (the  ITC)  notified  tht> 
Department  of  its  final  determination 
pursuant  to  section  735(b)(l)(.-\)(i)  of  the 
Act  that  an  industr>-  in  the  Ignited  States 
is  materiallv  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  Canada. 

Scope  of  the  Orders 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rnlled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 


Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel:  (b)  tool  steel:  (c)  high 
nickel  steel:  (d)  ball  bearing  steel:  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  [i.e..  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth.  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  jiercent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sfx:tional  diameter:  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns):  (iii) 
having  no  inclusions  greater  than  20 
microns:  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114:  (v)  having  a  surface  quality  with  no 
surface  defe<:ts  of  a  length  greater  than 
0.15  mm:  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton.  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0  040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tire  bead 
quality  win;  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter:  (ii)  with  an 
average  partial  decarburization  of  no 
mure  than  70  microns  in  depth 
(maximum  individual  200  microns):  (iii) 
having  no  inclusions  greater  than  20 
microns:  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114:  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm:  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  hrt;aks  per  ton:  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 


0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  subject  to  this  order  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010.7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095.  7227.90.6051, 
7227.90.6053.  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Amended  Final  Determination 

On  August  23,  2002,  in  accordance 
with  section  735(a)  of  the  Act.  the 
Department  made  a  final  determination 
that  carbon  and  certain  alloy  steel  wire 
rod  from  Canada  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value.  See  Final  Determination.  One 
of  the  three  respondents'  and  the 
petitioners-  filed  timely  allegations  that 


'  Thi'  tliree  respondents  arc  Iv.iin.  liu  .  Ispal 
Si(tl)c<  Ini   .  iin<i  .Stelt  n  Inc    Of  Ihcsc  ( urnpanies. 
onlv  Ivac  ()  alleged  that  llie  Uepartnieiit  had  made 
ministerial  errors. 

-  The  petitioners  in  this  investigation  are  i;o-.Sleei 
Raritan,  Inc..  (i.S  Industries,  Inc..  Keystone 
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the  Department  had  made  ministerial 
errors  in  its  final  determination.  We 
have  determined,  in  accordance  with  19 
CFR  351.224,  that  certain  ministerial 
errors  were  made  in  the  final 
determination. 

For  Ispat  Sidbec  Inc.  (Ispat),  we 
corrected  errors  pertaining  to  the 
calculation  of  credit  expense,  and 
revised  further-manufacttiring  costs  in 
the  calculation  of  net  U.S.  prices. 

For  Ivaco  Inc.  (Ivaco),  we  made  a 
number  of  corrections,  including 
-  revising  freight  to  warehouse  expense, 
freight  revenue,  warehousing  expense, 
credit  expense  and  U.S.  inventory 
carrying  costs  for  certain  sales. 


-  revising  the  margin  program  to 
correctly  distinguish  between  Ivaco's 
export  price  (HP)  and  constructed  export 
price  (CEP)  sales, 

-  revising  the  below-cost  test  to  exclude 
imputed  inventory'  carrying  costs, 

-  subtracting  early  payment  discounts 
from  the  gross  unit  price  in  the 
calculation  of  indirect  selling  expenses, 

-  modifying  the  packing  expenses  for 
Ivaco's  sales  which  were  further 
processed  by  Sivaco  Ontario, 

-  and  correcting  the  figure  used  for 
foreign  exchange  gains  and  losses, 
which  chemged  the  financial  expense 
ratio. 

Finally,  for  all  three  respondents  we 
excluded  the  sales  of  non-prime 


material  from  the  arm's-length  test.  For 
a  detailed  discussion  of  the 
Department's  analysis  of  the  parties' 
allegations  of  ministerial  errors,  see 
Memorandum  to  Faryar  Shirzad, 
Assistant  Secretar>'.  Import 
Administration,  from  Daniel  O'Brien, 
AD/CVD  Office  5,  Ministerial  Error 
Allegations,  dated  September  27,  2002. 
Therefore,  in  accordance  with  19  CFR 
351.224(e),  we  are  amending  the  final 
determination  of  the  antidumping  duty 
investigation  of  carbon  and  certain  alloy 
steel  wire  rod  from  Canada  to  correct 
these  ministerial  errors. 

The  revised  final  weighted-average 
dumping  margins  are  as  follows: 


Manufacturer/exporter 


Original  Weighted-Average 
Margin  (Percent) 


Amended  Weigtited-  Average 
Margin  (Percent) 


ISI 

Ivaco  

Steico  

All  Others  

*  De  minimis  -  excluded  from  the  calculation  of  the  "All  Others '  rate. 


2.54 
13.35 

1.18* 
9.91 


386 
9.90 
1  18* 

8  11 


Antidumping  Duty  Order 

On  October  15,  2002,  in  accordance 
with  section  735(d)  of  the  Act,  the  ITC 
notified  the  Department  of  its  final 
determination  that  the  industry  in  the 
United  States  producing  carbon  and 
certain  alloy  steel  wire  rod  is  materially 
injured  within  the  meaning  of  section 
735(b)(l)(A)(ii}  of  the  Act  by  reason  of 
imports  of  the  subject  merchandise  from 
Canada, 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  will  direct 
the  Customs  Service  to  assess,  upon 
further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  EP  or  CEP  of 
the  merchandise  for  all  relevant  entries 
of  carbon  and  certain  alloy  steel  wire 
rod  from  Canada.  These  antidumping 
duties  will  be  assessed  on  (1)  all 
unliquidated  entries  of  carbon  and 
certain  alloy  steel  wire  rod  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  10, 
2002,  the  date  on  which  the  Department 
published  its  notice  of  preliminary 
determination  in  the  Federal  Register, 
and  before  October  7,  2002,  the  date  on 
which  the  Department  was  required, 
pursuant  to  section  733(d)(3)  of  the  Act, 
to  terminate  the  suspension  of 
liquidation;  and  (2)  on  all  merchandise, 
with  the  exception  of  the  merchandise 
produced  by  Steico,  entered,  or 
withdrawn  from  warehouse,  for 


consumption,  on  or  after  the  date  of 
publication  of  this  antidumping  duty 
order  in  the  Federal  Register.  Entries  of 
carbon  and  certain  alloy  steel  wire  rod 
made  between  October  7,  2002,  and  the 
day  preceding  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  are 
not  liable  for  the  assessment  of  -. 
antidumping  duties  due  to  the 
Department's  termination,  effective 
October  7,  2002,  of  the  suspension  of 
liquidation.  On  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  Customs  service  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  equal  to  the  estimated  weighted- 
average  antidumping  duty  margins  as 
noted  above. 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
carbon  and  certain  alloy  steel  wire  rod 
from  Canada,  pursuant  to  section  736(a) 
of  the  Act.  Interested  parties  may 
contact  the  Department's  Central 
Records  Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  issued  and  published  in 
accordance  with  section  736(a)  of  Act 
and  19  CFR  351.211. 


Dated:  October  18,  2002. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 
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Notice  of  Antidumping  Duty  Orders: 
Cailaon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
EFFECTIVE  DATE:  October  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Schepker  (Brazil)  at  (202)  482- 
1756.  Michael  Ferrier  (Indonesia)  at 
(202)  482-1394,  Marin  Weaver  (Mexico) 
at  (202)  482-2336.  Thomas  Gilgunn 
(Moldova)  at  (202)  482-4236.  Tisha 
Loeper-Viti  (Trinidad  and  Tobago)  at 
(202)  482-7425,  lames  Doyle  (Ukraine) 
at  (202)  482-0159:  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 


Consolidated  Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc. 


65946 


Federal  Register/ Vol.  fi7.  No.  209 /Tuesday,  October  29.  2002 /Notices 


The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  are  to  the  provisions  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations  at  19 
CFRpart  351  (2001  J. 

Background 

On  August  26.  2002.  the  Department 
issued  its  final  determinations  in  the 
antidumping  duty  investigations  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Brazil.  Indonesia.  Mexico. 
Moldova.  Trinidad  and  Tobago,  and 
Ukraine.  See  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Carbon  and  Certain  Allov  Steel 
Wire  Rod  From  Brazil.  67  FR  55792 
(August  30.  2002);  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Carbon  and  Certain  Alloy  Steel 
Wire  Rod  From  Indonesia.  67  PR  55798 
(August  30,  2002);  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Carbon  and  Certain  Allov  Steel 
Wire  Rod  From  Mexico.  67  FR  55800 
(August  30,  2002);  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Carbon  and  Certain  Allov  Steel 
Wire  Rod  From  Moldova.  67  FR  55790 
(August  30.  2002);  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Carbon  and  Certain  Alloy  Steel 
Wire  Rod  From  Trinidad  and  Tobago. 
67  FR  55788  (August  30.  2002);  and 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Carbon  and 
Certain  Allov  Steel  Wire  Rod  From 
Ukraine.  67  FR  55785  (August  30.  2002) 

On  October  15.  2002.  the  International 
Trade  Commission  (the  ITC)  notified  the 
Department  of  its  final  determination 
pursuant  to  section  735(b)(l)(A)(i)  of  the 
Act  that  an  industrv'  in  the  United  States 
is  materially  injured  by  reason  of  less- 
than-fair- value  imports  of  subject 
merchandise  from  Brazil.  Canada. 
Indonesia.  Mexico,  Moldova.  Trinidad 
and  Tobago,  and  Ukraine.  The 
antidumping  duty  order  and  amended 
final  determination  for  carbon  and 
certain  allov  steel  wire  rod  from  Canada 
is  published  in  a  separate  Federal 
Register  notice.  In  addition,  the  ITC 
notified  the  Department  of  its  final 
determination  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  subject  merchandise  from 
Moldova  and  Ukraine. 

Scope  of  the  Orders 

The  merchandise  subject  to  these 
orders  is  certain  hot-rolled  products  of 
carbon  steel  and  alloy  steel,  in  coils,  of 
approximately  round  cross  section.  5.00 


mm  or  more,  but  less  than  19.00  mm.  in 
solid  crf)ss-sectional  diameter. 

Specificailv  excluded  are  steel 
products  possessing  the  above-noted 
phvsical  characteristics  and  meeting  the 
Harmonized  Tariff  .Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  .steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e..  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth.  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

.Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
1 14;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton.  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0  7H  percent  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  aluminum.  (3) 
0  040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur.  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  Europt;an  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm:  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  bv  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  soluble  aluminum. 


(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur.  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010.  7213.91.3090. 
7213.91.4510,  7213.91.4590, 
7213.91.6010.  7213.91.6090, 
7213.99.0031.  7213.99.0038. 
7213.99.0090.  7227.20.0010, 
7227.20.0020.  7227.20.0090. 
7227.20.0095.  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  de.scription  of  the  scope  of 
this  proceeding  is  dispositive. 

Antidumping  Duty  Orders 

In  accordance  with  section  736(a)(1) 
of  the  Act.  the  Department  will  direct 
the  Customs  Service  to  assess,  upon 
further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  or 
constructed  export  price  of  the 
merchandise  for  all  relevant  entries  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Brazil.  Indonesia.  Mexico. 
Moldova.  Trinidad  and  Tobago,  and 
Ukraine.  These  antidumping  duties  will 
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be  assessed  on  all  (1)  unliquidated 
entries  of  carbon  and  certain  alloy  steel 
wire  rod  from  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  10. 
2002.  and  before  October  7.  2002.  and 
from  Brazil  on  or  after  April  15,  2002, 
and  before  October  12.  2002;  and  (2) 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  these 
antidumping  duty  orders  in  the  Federal 
Register.  The  Department  terminated 
the  suspension  of  liquidation,  piu-suant 
to  section  733(d)(3)  of  the  Act  on 
October  7,  2002,  for  Mexico,  Moldova, 
Trinidad  &  Tobago,  and  Ukraine,  and  on 
October  12,  2002.  for  Brazil.  Entries  of 
carbon  and  certain  alloy  steel  wire  rod 
made  between  October  12.  2002,  for 
Brazil  and  between  October  7,  2002,  for 
Mexico.  Moldova,  Trinidad  and  Tobago, 
and  Ukraine  and  the  day  preceding  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  are  not  liable  for  the 
assessment  of  antidimiping  duties. 
Regarding  the  negative  critical 
circumstances  determination,  we  will 
instruct  the  Customs  service  to  lift 
suspension  and  to  release  any  bond  or 
other  security,  and  refund  any  cash 
deposit  made,  to  secure  the  payment  of 
antidumping  duties  with  respect  to 
entries  of  the  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consuiAption  on  or  after  January  10, 
2002,  but  before  April  10,  2002.  January 
10,  2002,  is  90  days  prior  to  April  10. 
2002,  the  date  of  publication  of  the 
preliminary  determinations  in  the 
Federal  Register.  The  Department 
suspended  liquidation  of  entries  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Indonesia  on  August  30,  2002,  the 
Federal  Register  publication  date  of  the 
final  affirmative  antidumping  duty 
determination. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  must  require,  at  the  same  time 
as  importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  as  noted  below.  In  the  case  of 
Brazil,  we  will  adjust  the  deposit 
requirements  to  account  for  any  export 
subsidies  found  in  the  amended  final 
determination  in  the  companion 
countervailing  duty  investigation.  The 
"all  others,"  "Moldova-wide,"  and 
"Ukraine-wide"  rates  apply  to  all 
exporters  of  subject  merchandise  not 
specifically  listed.  The  weighted- 
average  dumping  margins  are  as  follows; 


Exporter/Manufacturer 


Weighted-Average 
Margin 


Brazil. 

Companhia  Siderurgica 
Beige  Mineira  and 
Belgo-Mineira 
Participao  Industria  e 
Comercio  S.A.  (BMP) 

All  Others  

Indonesia. 

P.T.  Ispat  Indo  

All  Others 

Mexico. 

Siderurgica  Lazaro 
Cardenas  Las  Truchas. 
S.A.  de  C.V. 
(SICARTSA)  

AllOttiers  

Moldova. 

Moldova-wide  rate  

Trinidad  and  Tobago. 

Caribbean  Ispat  Ltd  

AllOthets 

Ukraine. 

Krivorozhstal  State  Mine- 
Metallurgical  Works 

Ukraine-wide  rate  


94.73% 
74.35% 


Judith  Wey  Rudman  at  (202)  482-0192. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NTVV..  Washington. 
DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 


20.11% 
20.11% 


1 1 .40% 
1 1 .40% 


116.37% 
116.37% 


This  notice  constitutes  the 
antidumping  duty  orders  with  respect  to 
carbon  and  certain  alloy  steel  wire  rod 
from  Brazil.  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
UkrEune  pursuant  to  section  736(a)  of 
the  Act.  Interested  parties  may  contact 
the  Department's  Central  Records  Unit, 
Room  B-099  of  the  Main  Commerce 
Building,  for  copies  of  an  updated  list 
of  antidumping  duty  orders  currently  in 
effect. 

These  orders  are  issued  and  published 
in  accordance  with  section  736(a)  of  Act 
and  19  CFR  351.211. 

Dated:  October  21,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  02-27513  Filed  10-28-02:  8:4.5  ami 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-1 22-845,  A-1 22-847] 

Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Certain  Durum 
Wheat  and  Hard  Red  Spring  Wheat 
From  Canada 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  antidumping  duty 

investigations. 

EFFECTIVE  DATE:  October  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jarrod  Goldfeder  at  (202)  482-0189  or 


4  06%        Unless  otherwise  indicated,  all 
4.06%     citations  to  the  statute  are  references  to 
the  provisions  effective  Januarv-  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
p69.10%     tQ  the  Department  of  Commerce's  ("the 
Department's")  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (2002). 

The  Petitions 

On  September  13.  2002.  the 
Department  received  petitions  filed  in 
proper  form  by  the  North  Dakota  Wheat 
Commission  (hard  red  spring  wheat), 
the  Durum  Growers  Trade  Action 
Committee  (durum  wheat),  and  the  U.S. 
Durum  Growers  Association  (durum 
wheat)  (collectively,  "the  petitioners").' 
The  Department  received  petition 
supplements  from  September  24 
through  October  21.  2002. 

In  accordance  with  section  732(b)(1) 
of  the  Act.  the  petitioners  allege  that 
imports  of  durum  wheat  and  hard  red 
spring  wheat  from  Canada  are  being,  or 
are  likely  to  be.  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act  and 
that  such  imports  are  materially 
injuring,  or  threatening  material  injury 
to.  an  industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  respective  domestic 
industries  because  they  are  interested 
parties  as  defined  in  section  771(9)(E) 
and  (F)  of  the  Act.  and  they  have 
demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
antidumping  investigations  that  they  are 
requesting  the  Department  to  initiate. 
See  infra,  "Determination  of  Industry 
Support  for  the  Petitions.  ' 


'  In  the  .SeptPiiibcr  Ki.  21102  p.-litmiis.  the 
pptitioners  identified  the  North  DHkiit,i  Wheal 
Commission  as  a  petitiom-r  fur  both  the  durum 
wheat  and  hard  red  spring  wheal  petitions. 
However,  in  a  petitioi,  supplement  dated  .September 
24.  2002.  the  pelilioH'Ts  informeii  the  Department 
that,  with  respwt  to  liie  petition  on  durum  wheat, 
the  petitioners  were  i,plai  ing  the  North  Dakota 
Wheat  Commission  with  the  Durum  (.rowers  Trade 
.Action  Committee 
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Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  products  covered  are  (1)  durum 
wheat  and  (2)  hard  red  spring  wheat. 

1.  Durum  Wheat 

Imports  covered  bv  this  investigation 
are  all  varieties  of  durum  w  heat  from 
Canada.  This  includes,  but  is  not 
limited  to.  a  variety  commonly  referred 
to  as  Canada  Western  Amber  Durum. 
The  merchandise  subject  to  this 
investigation  is  currently  classifiable 
under  the  following  Harmonized  Tariff 
Schedule  of  the  United  States 
C'HTSUS')  subheadings:  1001.10  00.10, 
1001.10.00.91,  1001.10.00.92. 
1001.10.00.95,  1001.10.00.96.  and 
1001.10.00.99.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

2.  Hard  Red  Spring  Wheat 

Imports  covered  by  this  investigation 
are  all  varieties  of  hard  red  spring  wheat 
from  Canada.  This  includes,  but  is  not 
limited  to,  varieties  commonlv  referred 
to  as  Canada  Western  Red  Spring. 
Canada  Western  Extra  Strong,  and 
Canada  Prairie  Spring  Red.  The 
merchandise  subject  to  this 
investigation  is  currently  classifiable 
under  the  following  HTSUS 
subheadings:  1001.90.10.00, 
1001.90.20  0,5,  1001  90.2011, 
1001.90.20.12,  1001  90.20.13. 
1001.90.20.14.  1001.90,20  16, 
1001.90.20.19.  1001.90.20.21, 
1001.90.20  22,  1001.90.20.23. 
1001.90.20.24.  1001.90.20.26, 
1001.90.20.29,  1001.90.20.35,  and 
1001.90.20.96.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

As  discussed  in  the  preamble  to  the 
Department's  reguidtit)ns  [st-r 
Antidumping  Duties;  Counten-niling 
Duties.  Final  Rule.  62  FR  27296,  27323 
(Mav  19.  1997)),  we  are  setting  aside  a 
period  f(5r  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  within  20  davs 
of  public:ation  of  this  notice.  Parties 
should  submit  any  comments  on  the  file 
of  each  (durum  wheat  and  hard  red 
spring  wheat)  investigation.  Ciomments 
should  be  addresser!  to  Import 
.Administrations  (Central  Records  Unit. 
Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW  ,  Washington.  DC:  20230. 
The  period  of  scope  consultations  is 
intended  to  provide  the  Department 


with  ample  opportunity  to  consider  all 
comments  and  consult  with  parties 
prior  to  the  issuance  of  our  preliminary 
determinations. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  732(h)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  an  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  indu.stry  expressing 
support  for.  or  opposition  to,  the 
petition.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall  either  poll  the 
iiidustrv  or  relv  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industrv"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  Act 
direc:ts  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  International  Trade  Commission 
I  "IT('"),  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  ccmstitutes  a  domestic 
like  produc:t  in  ordcT  to  define  the 
industrv  While  both  the  Department 
and  the  ITC;  must  apply  the  same 
statutory  definition  regarding  the 
domestic  like  product  (section  771(10) 
(if  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authoritv.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
.\lthough  this  may  result  in  different 
definitions  of  the  domestic  like  product, 
such  differeiu  es  do  not  render  the 
decision  of  either  agency  contrary  to  the 
law.-^ 


Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title."'  Thus,  the  reference 
point  from  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation."  i.e..  the 
class  or  kind  of  merchandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 

Tne  domestic  like  products  referred  to 
in  these  petitions  are  the  domestic  like 
products  defined  in  the  Scope  of 
Investigations  section,  above.  Based 
upon  our  review  of  the  petitioners' 
claims,  we  have  accepted  the 
petitioners"  definitions  of  the  domestic 
like  products.  For  further  discussion. 
see  the  October  23,  2002,  Memorandum 
from  the  Team  to  Richard  W.  Moreland, 
"Domestic  Like  Product  and  Industry 
Support"  ("Like  Product/Industry 
Support  Memo"),  which  is  on  file  in  the 
Central  Records  Unit  ("CflL/'"),  Room  B- 
099  of  the  main  Department  of 
Commerce  building. 

On  October  3.  2002.  the  Department 
extended  the  deadline  for  the  initiation 
determinations  to  no  later  than  October 
23.  2002,  in  order  to  establish  whether 
the  petitions  are  supported  by  the 
respective  domestic  industries,  pursuant 
to  section  732(c)(1)(B)  of  the  Act.  See 
October  3.  2002,  Memorandum  to  Faryar 
Shirzad  from  Richard  W.  Moreland. 
"Extension  of  Deadline  for  Determining 
Industrv  Support."  The  Department  has 
determined  that,  pursuant  to  section 
732(c)(4)(A)  of  the  Act.  the  petitions 
contain  adequate  evidence  of  industry 
support.  See  the  October  23,  2002, 
Import  Administration  AD/CVD 
Enforcement  Initiation  Checklist 
("Initiation  Checklist")  and  the  Like 
Product/Industry  Support  Memo,  both 
of  which  are  on  file  in  the  CRU. 

We  determine  that  the  petitioners 
have  demonstrated  industry  support 
representing  over  50  percent  of  total 
production  of  the  domestic  like 
products.  Therefore,  the  domestic 
producers  or  workers  who  support  the 
petitions  account  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  products,  and  the  requirements  of 
section  732(c)(4)(A)(i)  of  the  Act  are 
met.  The  Department  received  no 
opposition  to  the  petitions. 

Accordingly,  we  determine  that  these 
petitions  are  filed  on  behalf  of  the 
respective  domestic  industries  within 
the  meaning  of  section  732(b)(1)  of  the 
Act. 


■  .Sf^  .^/flf>/;lo  .Sfpf  /  (Mrp.  Lid.,  v.  ( 'nited  States. 
bHH  f  Supp  6.19. 1)42-44  (C:iT  l')88).  Hish 
Itiforiiiiilirin  Conlciil  flat  F.iiipI  Oisjilavs  iind 
Di>plav  (I1h!.s  Tlieri'fcin^  from  |rtp.in   Final 


Detfiiiiiii.itiiiri,  Kt'srissinn  nf  Invrstif^nlion  and 
I'iirli.il  Uismissdi  111  Pctitiiin.  fjh  KR  \i:i7t,.  M.iao- 
81  (|ul\  It.,  I'I'llI 
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Export  Price  ("EP")  and  Normal  Value 
f"NV") 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
A  more  detailed  description  of  these 
allegations  is  provided  in  the  Initiation 
Checklist.  Should  the  need  arise  to  use 
any  of  this  information  as  facts  available 
under  section  776  of  the  Act  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  as 
appropriate. 

Export  Price 

For  export  price  ("EP")  comparisons 
to  home  market  prices  and  third  country 
prices,  the  petitioners  based  EP  on 
monthly  average  imit  values  ("AUVs") 
of  durum  wheat  and  hard  red  spring 
wheat  derived  from  official  U,S.  import 
data  for  the  period  July  1,  2001  through 
June  30,  2002.  We  adjusted  the 
petitioners'  calculations  of  EP  for 
comparisons  to  CV  to  include  the  entire 
period  July  2001  through  June  2002.  We 
further  adjusted  the  calculation  of  EP  for 
hard  red  spring  wheat  to  correct  for 
certain  errors  in  the  petitioners' 
calculations. 

For  EP  comparisons  to  home  market 
prices,  the  petitioners  based  EP  on 
AUVs  for  Canadian  western  amber 
diinim  wheat  with  vitreous  kernel 
content  greater  than  84  percent  (HTSUS 
1001.10.00.91)  for  durum  wheat,  and 
AUVs  for  #1  red  spring  wheat  with  a 
protein  content  of  greater  than  13.9 
percent  but  less  than  or  equal  to  14.2 
percent  (HTSUS  1001.90.2016)  for  hard 
red  spring  wheat.  For  EP  comparisons  to 
third  country  prices,  the  petitioners 
based  EP  on  AUVs  for  Canadian  western 
amber  durum  wheat  with  vitreous 
kernel  content  greater  than  84  percent 
(HTSUS  1001.10,00.91)  for  durum 
wheat,  and  AUVs  for  Canadian  western 
red  spring  wheat  with  a  protein  level 
greater  than  14.2  percent  (HTSUS 
1001.90.20.10}  for  hard  red  spring 
wheat.  For  EP  comparisons  to  CV,  the 
petitioners  included  in  their  calculation 
of  EP  AUVs  for  all  of  the  HTSUS 
categories  included  in  the  scope  listed 
above. 3  The  petitioners  made  no 
adjustments  to  EP.  For  further 
discussion,  see  Initiation  Checklist. 

Normal  Value 

Section  773(a)(l)(C)(iii)  of  the  Act 
provides  that  the  Department  will  use 


^The  petitioners  excluded  seed  wheats  from  the 
U.S.  price  calculation.  These  wheats  are  classified 
by  the  HTSUS  subheadings:  1001.90.10.00  and 
1001.10.00.10.  In  addition  they  excluded  a  broader 
HTSUS  category  which  includes  other  non-hard  red 
spring  wheats  (i.e.,  1001.90.20.96). 


third-country  prices  for  purposes  of 
calculating  NV  if  "the  particular  market 
situation  in  the  exporting  country  does 
not  permit  a  proper  comparison  with 
the  export  price  or  constructed  export 
price."  The  petitioners  assert  that  the 
markets  for  durum  wheat  and  hard  red 
spring  wheat  in  Canada  constitute  a 
"particular  market  situation"  within  the 
meaning  of  section  773(a)(l)(C)(iii)  and, 
therefore,  prices  in  the  home  market  are 
inappropriate  for  purposes  of 
calculating  NV,  The  petitioners  cite  to 
the  Statement  of  Administrative  Action 
which  states  that,  while  "particular 
market  situation""  is  not  defined,  the 
Department  may  be  satisfied  that  one 
exists  "where  *   *   *  there  is 
government  control  over  pricing  to  such 
an  extent  that  home  market  prices 
cannot  be  considered  to  be 
competitively  set.  "  SAA  at  822. 

The  petitioners  contend  that,  as  a 
monopoly  seller,  the  CWB  conducts  a 
nonmarket  operation.  In  support  of  its 
argument,  the  petitioners  cite  to  the 
ITC's  Section  332  Investigation  report 
which  stated  that  "all  wheat  destined 
for  either  domestic  human  consumption 
or  for  export  must  be  marketed  by  or 
through  the  CWB."  (See  Wheat  Trading 
Practices:  Competitive  Conditions 
Between  U.S.  and  Canadian  Wheat, 
Investigation  No.  332^29,  USITC 
Publication  No,  3465  at  3-1  (Dec.  2001) 
("ITC Report"}].  The  petitioners  further 
cite  to  the  statement  by  the  ITC  that 
"although  the  CWB  states  that  it  is  a 
'commercial  entity,"  it  is  immune  from 
the  usual  commercial  threats  to  a 
corporation's  survival."'  (See  ITC  Report 
at  Chapter  3,  pp.  13-16).  According  to 
the  ITC's  findings,  'the  Board  is  in  all 
significant  respects  an  arm  of  the 
Government  of  Canada,  with 
government  approval  and  backing  of  its 
borrowing  and  other  financing,  which 
reduces  its  costs  and  insulates  it  from 
the  commercial  risks  faced  by  large  and 
small  U.S.  grain  traders."  (See  ITC 
Report  at  Chapter  3,  pp.  13-16)  The 
petitioners  assert  that  the  ITC  has  found 
that  the  CWB  is  a  government-backed 
entity  with  powers  conferred  upon  it  by 
the  Canadian  Government  under  the 
Canadian  Wheat  Board  Act. 

In  further  support  of  its  claim  that  the 
CWB  operates  as  a  monopoly,  the 
petitioners  cite  to  the  findings  of  the 
U.S.  Trade  Representative  ("USTR")  in 
its  301  investigation.  In  that 
investigation,  USTR  stated  that  "the 
Government  of  Canada  grants  the 
Canadian  Wheat  Board  (CWB)  special 
monopoly  rights  and  privileges  which 
disadvantage  U.S.  wheat  farmers  and 
undermine  the  integrity  of  the  trading 
system."  See  USTR  Affirmative  Finding 
in  Response  to  North  Dakota  Wheat 


Commission  Petition  ("USTR  Report"), 
(Februarv  15.  2002)  at  2.  Like  the  ITC. 
USTR  also  found  that  the  CWB  is 
"insulated  from  commercial  risks 
because  the  Canadian  government 
guarantees  its  financial  operations, 
including  its  borrowing.  c;redit  sales  to 
foreign  buyers  and  initial  payments  to 
farmers.""  See  USTR  Report  at  2. 

According  to  the  petitioners,  because 
the  CWB  operates  as  a  monopoly  in  the 
Canadian  market  without  effective 
competition  from  imports,  the  CWB 
administratively  sets  prices  for  durum 
wheat  and  hard  red  spring  wheat  in 
Canada,  rendering  the  home  market 
inappropriate  for  purposes  of 
determining  an  actual  market  price.  In 
short,  as  the  only  seller  in  Canada,  the 
CWB  operates  in  Canada  free  from  any 
competition  from  domestic  sellers.  The 
Canadian  Government  restricts  imports 
of  durum  wheat  and  red  spring  wheat 
into  Canada,  thereby  exercising 
complete  contro    ner  the  Canadian 
market  and  insu  ating  the  CWB  from 
foreign  competi  ion  as  well. 

Finally,  the  p.'titioners  cite  to  prior 
cases  in  which  the  Department  has  used 
third-country  sales  as  the  basis  for 
normal  value  due  to  a  particular  market 
situation.  (See  Initiation  of 
Antidumping  Duty  Investigations: 
Spring  Table  Grapes  from  Chile  and 
Mexico.  66  FR  26831.  26834  (May  15, 
2001)  and  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Fresh 
Atlantic  Salmon  from  Chile  63  FR  3141 1 
(June  9.  1988)).  The  petitioners  assert 
that,  in  making  its  particular  market 
situation  determination  in  those  cases, 
the  Department  relied  on  factors,  some 
of  which  are  also  present  in  this  case, 
such  as:  the  home  market  industry  is 
export  oriented,  the  home  market  is 
incidental  to  the  Canadian  wheat 
industry,  and  domestically-sold  wheat 
has  perfunctory  marketing  and 
distribution. 

Based  on  the  above,  we  have 
determined  information  reasonably 
available  to  the  petitioners  indicates  the 
existence  of  a  particular  market 
situation  which  renders  price 
comparisons  between  home  market  and 
U.S.  prices  inappropriate  for  purposes 
of  determining  whether  to  initiate  the 
antidumping  investigations  on  durum 
wheat  and  hard  red  spring  wheat.  In  the 
course  of  these  investigations,  the 
Department  will  examine  further  the 
issue  of  particular  market  situation  and. 
if  necessary,  the  proper  comparison 
market  to  be  examined  in  each 
investigation. 

While  asserting  the  existence  of  a 
particular  market  situation  which 
renders  price  comparisons  between 
home  market  and  U.S.  prices 
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inappropriate,  the  petitioners  have,  as  a 
possible  alternative,  provided  EP  to 
home  market  price  comparisons. 

Price-to-Price  Comparisons  Based  on 
Home  Market  Prices 

For  durum  wheat,  the  petitioners 
based  NV  on  average  monthly  domestic; 
prices  of  the  CVVB's  sales  of  #1  milling 
grade  Canadian  western  amber  durum 
For  hard  red  spring  wheat,  the 
petitioners  based  NV  on  average 
monthlv  domestic  prices  of  the  CWB's 
sales  of  milling  grade  #1  Canadian 
western  red  spring.  14  percent  protein. 
These  prices  were  derived  from  a 
publiclv  available  source  on  the 
internet.  The  home  market  prices  were 
then  converted  from  Canadian  dollars  to 
U.S.  dollars  and  compared  to  U.S. 
AUVs. 

Based  on  EP  to  home  market  price 
comparisons,  the  petitioners  calculated 
dumping  margins  for  durum  wheat 
ranging  from  A. 2  to  23.2  percent,  with  a 
weighted-average  margm  of  13.3 
percent.  The  petitioners  calculated 
dumping  margins  for  hard  red  spring 
wheat  ranging  from  0  to  25.6  percent, 
with  a  weighted-average  margin  of  7  6 
percent. 

Pnce-to-Pnce  Comparisons  Based  on 
Third  Country  Prices 

The  petitioners  calculated  NV  based 
on  AUVs  of  lapanese  imports  of  fhf 
subject  merchandise  from  (Canada    The 
AUVs  were  obtained  from  the  Japanese 
Customs  Agencys  Web  site,  http.// 
WHi,\-  customs  go. IP  Since  the  AUVs 
reported  bv  the  Japanese  ("ustoms 
Agency  were  reported  in  ven  per  metric: 
ton,  the  petitioners  converted  the  prices 
from  yen  to  U.S.  dollars  by  applving  the 
average  POI  exchange  rate  found  at 
http://ia.ita.doc.gov/exchange/lapan  t\t 
After  converting  the  lapanese  prices  to 
U.S.  dollars  per  metric  ton.  the 
petitioners  subtracted  amounts  for 
insurance  and  freight.  Freight  rates  were 
obtained  from  the  USDA's  Gram 
Transportation  Prr)sppcts  and  from 
di.scussions  with  an  official  at  the 
USDA.  A  quote  for  insurance  rates  was 
obtained  from  an  insurance  company. 
Marsh.  Inc.  The  net  lapanese  AUVs 
were  then  compared  to  U.S.  AUVs. 

Based  on  EP  to  third  country  price 
comparisons,  the  petitioners  calculated 
dumping  margins  for  durum  wheat 
ranging  from  26.5  to  48.2  percent,  with 
a  weighted-average  margin  of  40.2 
percent.  The  petitioners  calculated 
dumping  margins  for  hard  red  spring 
wheat  ranging  from  18.2  to  86.6  percrent. 
with  a  weighted-average  margin  of  44.8 
percent. 


Price-to-CV  Comparisons 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  on  CV  In  accordance 
with  set:tion  773(e)  of  the  Act.  the 
petitioners  calculated  CV  as  the  cost  of 
manufacture  ("COM"),  selling,  general 
and  administrative  (",SG&A")  expenses 
and  profit   To  calculate  CX)M.  the 
petitioners  based  direct  expenses  and 
depreciation  expen.ses  on  publicly 
available  data. 

1   Durum  Wheat 

We  revised  the  petitioners' 
calculation  of  ClOM  for  Alberta  by 
applving  yields  that  were  from  the  same 
public  source  as  the  production 
expenses  for  that  province.  For 
Saskatchewan,  we  revised  the  COM  by 
applving  cakiulated.  weighted-average 
vields  by  soil  type  based  on  additional, 
publicly  available  information.  To 
calculate  SC&A.  the  petitioners  relied 
up(m  amounts  reported  in  the  CWB's 
20(J1  annual  report.  Cimsistent  with 
77.t(e)(2)  of  the  Act.  the  petitioners 
included  in  CV  an  amount  for  profit  For 
profit,  the  petitioners  relied  upon 
publiclv  available  data. 

Comparing  EP  to  the  adjusted  CV.  we 
found  no  additional  evidence  to  support 
the  petitiont;rs'  claim  that  durum  wheat 
from  (Canada  is  being  dumped  in  the 
United  Stales. 

2.  Hard  Red  Spring  Wheat 

To  calculate  ("OM.  the  petitioners 
based  direct  expenses  and  depreciation 
expenses  on  publicly  available  data.  We 
revised  the  petitioners'  calculation  of 
COM  for  Alberta  by  applying  yields  that 
were  frcmi  the  same  public  source  as  the 
production  (expenses  for  that  provinc:e. 
For  Saskatchewan,  we  revised  COM  by 
applving  calculated,  weighted-average 
vields  by  soil  type  based  on  additional, 
public:lv  available  information.  To 
calc:ulate  SGStA.  the  petitioners  relied 
upon  amounts  reported  in  the  CWB's 
2001  annual  report  Consistent  with 
773(e)(2)  of  the  Act.  the  petitioners 
included  in  CV  an  amount  for  profit.  For 
profit,  the  petitioners  relied  upon 
publicly  available  data. 

Based  on  a  comparison  of  EP  to  the 
adjusted  C'V.  we  calculated  a  margin  of 
13  26  percent  for  hard  red  spring  wheat. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  durum  wheat  and  hard 
red  spring  wheat  from  Canada  are  being, 
or  are  likely  to  be,  sold  at  less  than  fair 
value. 


Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industries  producing  the  domestic  like 
products  are  being  materially  injured,  or 
are  threatened  with  material  injury,  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  NV.  The 
pcititioners  contend  that  each  industry's 
injured  condition  is  evident  in  the 
declining  trends  in  domestic  prices, 
production  volume  and  value,  market 
share,  income  and  wages,  net  sales 
volume  and  value,  and,  for  durum 
wheat,  the  increasing  U.S.  inventory 
levels.  The  petitioners  further  allege 
threat  of  injury  due  to  increased  import 
volumes  and  import  penetration, 
because  of  excess  production  capacity 
in  Canada,  and  because  inventory  levels 
in  Clanada  exceed  its  demand  for  wheat. 
The  allegations  of  injury  and  causation 
are  supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
reports  from  the  ITC  and  United  States 
Department  of  Agriculture,  statistics 
compiled  by  the  Canadian  Wheat  Board 
and  Statistics  Canada,  as  well  as 
independent  academic  and  economic 
studies. 

We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injury  and  causation,  and  we  have 
determined  that  these  allegations  are 
properlv  supported  by  accurate  and 
adequate  evidence  and  meet  the 
statutory  requirements  for  initiation  (see 
Initiation  Checklist). 

Initiation  of  Antidumping  Investigations 

Based  upon  our  examination  of  the 
petitions  on  durum  wheat  and  hard  red 
spring  wheat  from  Canada,  we  have 
found  that  they  meet  the  requirements 
of  section  732  of  the  Act.  Therefore,  we 
are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  durum  wheat  and  hard  red 
spring  wheat  from  Canada  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  Unless  this 
deadline  is  extended  pursuant  to  section 
733(c)(1)  of  the  Act,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
Government  of  Canada.  We  will  attempt 
to  provide  a  copy  of  the  public  version 
of  each  petition  to  each  exporter  named 
in  the  petitions,  as  provided  for  under 
19  CFR  351.203(c)(2), 
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ITC  Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  FTC 

The  ITC  will  determine  no  later  than 
November  18,  2002,  whether  there  is  a 
reasonable  indication  that  imports  of 
dunmi  and  hard  red  spring  wheat  from 
Canada  are  causing  material  injury,  or 
threatening  to  cause  material  injury,  to 
a  U.S.  industry.  A  negative  ETC 
determination  will  result  in  the 
investigations  being  terminated; 
otherwise,  these  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i}  of  the  Act. 

Dated:  October  23,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  02-27514  Filed  10-2&-02;  8:45  am] 
BIUJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-1 22-646  and  C-1 22-848] 

Notice  of  initiation  of  Countervailing 
Duty  investigations:  Durum  Wheat  and 
Hard  Red  Spring  Wheat  From  Canada 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Initiation  of  countervailing  duty 

investigations. 

SUMMARY:  The  Department  of  Commerce 
is  initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  durum  wheat  and  hard  red  spring 
wheat  from  Canada  receive 
countervailable  subsidies. 
EFFECTIVE  DATE:  October  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  W.  Matney,  AD/CVD  Enforcement, 
Group  I,  Office  1,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230:  telephone  (202)  482-1778. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 


Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department")  regulations  are  references 
to  the  provisions  codified  at  19  CFR  part 
351  (April  2002). 

The  Petitions 

On  September  13,  2002,  the 
Department  received  petitions  filed  in 
proper  form  by  the  North  Dakota  Wheat 
Commission  (hard  red  spring  wheat). 
Durum  Growers  Trade  Action 
Committee  (durum  wheat),  and  the  U.S. 
Durum  Growers  Association  (durum 
wheat)  (collectively,  "the  petitioners ").i 
The  Department  received  petition 
supplements  from  September  24 
through  October  2 1 ,  2002 . 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  durum  wheat  and  hard  red  spring 
wheat,  the  subject  merchandise,  from 
Canada  receive  countervailable 
subsidies  within  the  meaning  of  section 
701  of  the  Act,  and  that  such  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  respective  domestic 
industries  because  they  are  interested 
parties  as  defined  in  sections  771(9)(E) 
and  (F)  of  the  Act  and  they  have 
demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
countervailing  duty  investigations  that 
they  are  requesting  the  Department  to 
initiate.  See  infra,  "Determination  of 
Industry  Support  for  the  Petitions." 

Scope  of  Investigations 

For  piuposes  of  these  investigations, 
the  products  covered  are  (1)  durum 
wheat  and  (2)  hard  red  spring  wheat. 

1.  Durum  Wheat 

Imports  covered  by  this  investigation 
are  all  varieties  of  durum  wheat  from 
Canada.  This  includes,  but  is  not 
limited  to,  a  variety  commonly  referred 
to  as  Canada  Western  Amber  Durum. 
The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  following  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheadings:  1001.10.00.10, 


'  In  the  September  13.  2002  petitions,  the 
petitioners  identified  the  North  Dakota  Wheat 
Commission  as  a  petitioner  for  both  the  durum 
wheat  and  hard  red  spring  wheat  petitions. 
However,  in  a  petition  supplement  dated  September 
24.  2002,  the  petitioners  informed  the  Department 
that,  with  respect  to  the  petition  on  durum  wheat, 
the  petitioners  were  replacing  the  North  Dakota 
Wheat  Commission  with  the  Durum  Growers  Trade 
Action  Committee. 


1001.10.00.91,  1001.10.00.92, 
1001.10.00.95,  1001.10.00.96,  and 
1001.10.00.99. 

2.  Hard  Red  Spring  Wheat 

Imports  covered  by  this  investigation 
are  all  varieties  of  hard  red  spring  wheat 
from  Canada.  This  includes,  but  is  not 
limited  to.  varieties  commonly  referred 
to  as  Canada  Western  Red  Spring, 
Canada  Western  Extra  Strong,  and 
Canada  Prairie  Spring  Red.  The 
merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  following  HTSUS  subheadings: 
1001.90.10.00,  lOni. 90. 20.05, 
1001.90.20.11,  1001.90.20.12, 
1001.90.20.13,  1001.90.20.14. 
1001.90.20.16,  1001.90.20.19, 
1001.90.20.21,  1001.90.20.22, 
1001.90.20.23.  1001.90  20.24, 
1001.90.20.26,  1001.90.20.29, 
1001.90.20.35,  and  1001.90.20.96. 

Although  the  H^SUS  subheadings 
provided  for  durum  wheat  and  hard  red 
spring  wheat  are  for  convenience  and 
customs  purposes,  our  wrritten 
description  of  the  scope  of  these 
proceedings  is  dispositive. 

As  discussed  in  the  preamble  to  the 
Department's  regulations  (see 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27296.  27323 
(May  19,  1997)),  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  parties  to 
submit  such  comments  within  20  days 
of  publication  of  this  notice.  Parties 
should  submit  any  comments  on  the  file 
of  each  (diuum  wheat  and  hard  red 
spring  wheat)  case.  Comments  should 
be  addressed  to  Import  Administrations 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  our  preliminary 
determinations. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Government  of 
Canada  ("GOC")  for  consultations  with 
respect  to  the  petitions  filed  in  these 
proceedings.  The  Department  held 
consultations  with  the  GOC  on  October 

1,  2002.  The  points  raised  in  the 
consultations  are  cited  in  the 
Memorandum  to  the  File,  "CVT) 
Consultations  with  Officials  from  the 
Government  of  Canada,  "  dated  October 

2,  2001,  which  is  on  file  in  the 
Department's  Central  Records  Unit. 
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Room  B-099  of  the  main  Department  of 
Commerce  building  ("CRU") 

Determination  of  Industry  Support  for 
the  Petitions 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  an  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for.  or  opposition  to.  the 
petition.  Moreover,  section  702(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  perc:ent  of  the  total 
production  of  the  domestic  like  produc:t. 
the  Department  shall  either  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  Act 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  International  Trade  Coinmissitin 
("ITC").  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  produirt  in  order  to  define  the 
industrv.  While  both  the  Department 
and  the  ITC  must  apply  the  same 
statutory  definition  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  thev  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
.Although  this  mav  result  in  different 
definitions  of  the  domestic  like  product, 
such  differences  do  not  render  the 
decision  of  either  agency  contrar\'  to  the 
law.- 


-  Scf  .Mgi^iiui  Slffl  Corp.  Ltd..  v.  ( 'nited  States. 
t)8a  F  .Supp.  &3M.  b42^4  (CIT  19tt8),  Hi^/i 
Information  Content  Flat  Panel  Displays  and 
Display  Class  Therefore  from  lap<in:  Final 
Determination:  Hescission  of  Investigation  and 
PnrlKi!  Dismissal  of  Petition.  5h  FK  12376.  .12380- 
81  (lulv  16.  1991). 


Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with, 
the  article  subject  to  an  investigation 
under  this  title."  Thus,  the  reference 
point  from  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation,"  i.e.,  the 
class  or  kind  of  merchandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 

The  domestic  like  products  referred  to 
in  these  petitions  are  the  domestic  like 
products  defined  in  the  Scope  of 
Investigations  section,  above.  Based 
upon  our  review  of  the  petitioners' 
claims,  we  have  accepted  the 
petitioners'  definitions  of  the  domestic 
like  products.  For  further  discussion, 
see  October  23,  2002  Memorandum 
from  Team  to  Richard  W.  Moreland. 
"Domestic  Like  Product  and  Industry 
Support  "  ("Like  Product/Industry- 
Support  Memo"),  which  is  on  file  in  the 
CRU. 

On  October  3.  2002.  the  Department 
extended  the  deadline  for  the  initiation 
determinations  to  no  later  than  October 
23.  2002  in  order  to  establish  whether 
the  petitions  are  supported  by  the 
respective  domestic  industries,  pursuant 
to  section  702(c)(1)(B)  of  the  Act.  See 
October  3.  2002  Memorandum  to  Faryar 
Shirzad  from  Richard  VV.  Moreland. 
■'Extension  of  Deadline  for  Determining 
Industrv  Support   "  The  Department  has 
determined  that,  pursuant  to  section 
702(c)(4)(A)  of  the  Act,  the  petitions 
contain  adequate  evidence  of  industry- 
support   See  October  23.  2002  Import 
Administration  AD/CV'D  Enforcement 
Initiation  Checklist  {"Initiation 
Checklist ')  and  Like  Product/Industry 
Support  .Memo,  both  of  which  are  on  file 
in  the  CRU 

We  determined  that  the  petitioners 
have  demonstrated  industrv  support 
representing  over  50  percent  of  total 
production  nf  the  domestic  like 
products.  Therefore,  the  domestic 
producers  or  workers  who  support  the 
petitions  account  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  products,  and  the  requirements  of 
section  702((  )(4)(A)(i)  of  the  Act  are 
met  The  Department  received  no 
opposition  to  the  petitions.  Actordinglv. 
we  determine  that  these  petitions  are 
filed  on  behalf  of  the  respective 
domestic  industries  within  the  meaning 
of  SBctirm  702(bJtlJ  of  the  Act. 

Injury  Test 

Because  C^inada  is  a  "Subsidies 
Agreement  Countrv  "  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  these 
investigatiijns.  Accordinglv,  the  ITC 


must  determine  whether  imports  of  the 
subject  merchandise  from  Canada 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industries  producing  the  domestic  like 
products  are  being  materially  injured,  or 
are  threatened  with  material  injury,  by 
reason  of  the  imports  of  subject 
merchandise.  The  petitioners  contend 
that  each  industry's  injured  condition  is 
evident  in  the  declining  trends  in 
domestic  prices,  production  volume  and 
value,  market  share,  income  and  wages, 
net  sales  volume  and  value,  and,  for 
durum  wheat,  increasing  U.S.  inventory 
levels.  The  petitioners  further  allege 
threat  of  injury  due  to  increased  import 
volumes  and  import  penetration,  excess 
production  capacity  in  Canada,  and 
because  inventory  levels  in  Canada 
exceed  its  demand  for  wheat.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  U.S.  Customs  import  data, 
reports  from  the  ITC  and  United  States 
Department  of  Agriculture,  statistics 
compiled  by  the  Canadian  Wheat  Board 
(  "CWB")  and  Statistics  Canada,  as  well 
as  independent  academic  and  economic 
studies. 

We  have  assessed  the  allegations  and 
supporting  evidence  regarding  material 
injurv  and  causation,  and  we  have 
determined  that  these  allegations  are 
properly  supported  by  accurate  and 
adequate  evidence,  and  meet  the 
statutor\"  requirements  for  initiation  (see 
Initiation  Checklist] . 

Initiation  of  Countervailing  Duty 
Investigations 

The  Department  has  examined  the 
countervailing  duty  petitions  on  durum 
wheat  and  hard  red  spring  wheat  from 
(Canada  and  found  that  they  comply 
with  the  requirements  of  section  702(b) 
of  the  Act.  Therefore,  in  accordance 
with  section  702(b)  of  the  Act.  we  are 
initiating  countervailing  duty 
investigations  to  determine  whether 
manufacturers,  producers,  or  ("xporters 
of  certain  durum  wheat  and  hard  red 
spring  wheat  from  Canada  receive 
(  ountervailable  subsidies. 

We  are  including  in  our  investigations 
the  following  programs  alleged  in  the 
petitions  to  have  provided  a 
countervailable  subsidy  to  the  CWB: 

1.  Railcar  Lease  Subsidy 

2.  Provision  of  Government-owned 
Railcars 

3.  Rail  Freight  Revenue  Cap  Subsidy 

4.  Maintenance  of  LIneconomic 
Branch  Lines  and  Short  Line  Subsidies 
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5.  Government  Guarantee  of 
Borrowing  and  Lending 
A  discussion  of  evidence  supporting  our 
initiation  determination  on  these 
programs  is  contained  in  the  Initiation 
Checklist. 

At  this  time,  we  are  not  including  in 
our  investigations  of  certain  durum 
wheat  and  hard  red  spring  wheat  the 
following  programs  alleged  to  benefit 
producers  and  exporters  of  the  subject 
merchandise  in  Canada: 

1.  Railcar  Allocation  Subsidy 

The  petitioners  allege  that  the  GOC 
has  given  the  CWB  the  power  to  allocate 
railcars  for  the  transportation  of  its 
grain,  thereby  eliminating  the  risk 
premiimi  that  grain  companies  would 
otherwise  charge  to  cover  the  impact  of 
competing  with  non-Board  users  for 
railcars.  The  petitioners  assert  that  this 
railcar  allocation  subsidy  is  a  financial 
contribution  because  the  railroads  are 
providing  their  transportation  services 
at  less  than  adequate  remuneration. 

However,  the  petitioners  have  not 
identified  the  financial  contribution 
being  made  (directly  or  indirectly)  by 
the  government.  In  the  petitions,  the 
petitioners  state  that  the  allocation 
authority  granted  to  the  CWB  "is  a 
financial  contribution  in  the  form  of  the 
provision  of  a  service  at  less  than 
adequate  remuneration."  However,  the 
GOC  is  not  providing  rail  service. 
Instead,  this  service  is  provided  by  the 
private  railway  companies. 

Instead,  it  appears  that  the  GOC  has 
bestowed  on  the  CWB  certain  authority 
with  respect  to  the  transportation  of 
CWB  grains.  This  authority  originates  in 
the  CWB  Act.  which  states  that  "no 
person  other  than  the  Corporation 
[Board]  shall  transport  or  cause  to  be 
transported  fi-om  one  province  wheat  or 
products  owned  by  a  person  other  than 
the  Board,"  and  is  further  addressed  in 
a  June  2000  memorandum  of 
understanding  ("MOU")  between  the 
GOC  and  the  CWB. 

The  MOU,  refers  to  the  CWB's  railcar 
allocation  power  and  states,  inter  alia, 
that  the  authority  will  be  used  only  with 
respect  to  the  grain  that  the  CWB 
markets.  Also,  in  describing  this 
provision  in  the  MOU,  the  petitioners 
have  characterized  this  provision  as 
permitting  the  CWB  to  negotiate  car 
supply  requirements  with  the  railways. 

Althougn  we  do  not  have  a  clear 
understanding  of  what  the  CWB's 
authority  is  with  respect  to  the 
allocation  of  railcars,  the  information 
provided  by  the  petitioners  appears  to 
indicate  that  CWB  negotiates  the 
number  of  cars  it  will  receive  with  the 
railways  and  that  its  allocation  authority 
pertains  only  to  cars  for  the  grains  it 


markets,  so  that  it  is  not  allocating  cars 
away  from  non-Board  users. 

Therefore,  because  the  petitioners 
have  not  identified  a  financial 
contribution  or  a  benefit,  we 
recommend  not  including  this  alleged 
subsidy  in  our  investigation. 

2.  Shipper  of  Record 

The  petitioners  allege  that  in 
November  2000  the  CWB  declared  itself 
the  "shipper  of  record,"  enabling  the 
CWB  to  receive  multi-car  discounts  on 
freight  movement,  instead  of  the  grain 
companies.  The  petitioners  allege  that 
the  GOC  accorded  the  right  to  the  CWB 
to  act  as  the  "shipper  of  record"  and, 
therefore,  transferred  the  right  to  claim 
such  discounts  from  the  grain 
companies  to  the  CWB. 

The  petitioners  have  not  identified 
the  financial  contribution  being  made 
(directly  or  indirectly)  by  the 
government.  As  with  the  allegation 
regarding  railcai  allocation,  the 
petitioners  point  to  authority  granted  to 
the  CWB,  which  allows  it  to  declare 
itself  shipper  of  record.  According  to  the 
petitioners,  this  results  in  the  CWB 
being  able  to  negotiate  multi-car 
discounts  with  the  railways,  discounts 
that  would  otherwise  be  paid  to  the 
grain  companies.  If  these  discounts  are 
the  financial  contribution,  then  they 
appear  to  be  bestowed  by  the  railways. 

Therefore,  because  the  petitioners 
have  not  identified  a  financial 
contribution,  we  recommend  not 
including  this  alleged  subsidy  in  our 
investigation. 

3.  Noncommercial  Provision  of  Forward 
Contracts 

The  petitioners  allege  that,  by 
establishing  the  CWB  as  the  only  legal 
purchaser  of  western  Canadian  wheat 
and  by  guaranteeing  CWB's  initial 
payments  to  producers,  the  GOC  has 
removed  all  acquisition  risks  from  the 
CWB.  Accordingly,  in  the  absence  of 
such  risk,  the  CWB  is  able  to  provide 
forward  contracts  to  U.S.  buyers  at  a 
lower  price.  The  petitioners  allege  that 
the  financial  contribution  "is  in  the 
form  of  a  government  guarantee  (which 
is  equivalent  to  the  cost  of  insurance 
that  a  private  firm  would  have  to  pay  to 
replicate  the  CWB's  risk  position)  and 
the  value  of  the  CWB's  monopsony 
status." 

The  petitioners  have  not  provided 
sufficient  evidence  to  support  its 
contention  that  the  GOC  provided  a 
financial  contribution  in  the  form  of  a 
guarantee  that  benefits  the  CWB. 
Additionally,  the  petitioners  have  not 
explained  how  the  GOC  grant  of 
monoposony  status  to  the  CWB  falls 
within  the  definitions  of  a  "financial 


contribution"  enumerated  in  section 
771(5)(D)  of  the  Act.  Therefore,  we 
recommend  not  investigating  this 
alleged  subsidy. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
702(b)(4)(A)(i)  of  the  Act.  a  copy  of  the 
public  versions  of  the  petitions  have 
been  provided  to  the  GOC.  We  will 
attempt  to  provide  a  copy  of  the  public 
versions  of  the  petitions  to  each 
exporter  named  in  the  petition,  as 
provided  for  under  section  351.203(c)(2) 
of  the  Dep£u-tment's  regulations. 

ITC  Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  702(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  no  later  than 
November  18,  2002,  whether  there  is  a 
reasonable  indicatii     that  imports  of 
durum  and/or  hard   jd  spring  wheat  are 
causing  material  injury,  or  threatening 
to  cause  material  injury  to.  a  U.S. 
industry.  A  negative  ITC  determination 
will  result  in  the  investigation(s)  being 
terminated;  otherwise,  the 
investigation(s)  will  proceed  according 
to  statutory  and  regulator^-  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  October  23.  2002. 
Faryar  Shirzad, 

Assistant  Secretan,-  for  Impart 

Administration. 

[FR  Doc.  02-27.51.'i  Filed  10-28-02:  8:4n  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Inventions,  Government-Owned; 
Availability  for  Licensing 

agency:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  Government-owned 
inventions  available  for  licensing. 


summary:  The  inventions  listed  below 
are  owned  in  whole  by  the  U.S. 
Government,  as  represented  by  the 
Department  of  Commerce.  The 
inventions  are  available  for  licensing  in 
accordance  with  35  U.S.C.  207  and  37 
CFR  part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
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Standards  and  Technology.  Office  of 
Technology  Partnerships.  Attn:  Mary 
Clague,  Building  820.  Room  213. 
Gaithersburg.  MD  20899.  Information  is 
also  available  via  telephone:  JOl-975- 
4188.  e-mail:  mclagup'&nist.gov,  or  fax: 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  number  and  title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  C'CRADA") 
with  the  licensee  to  perform  further 
research  on  the  inventions  for  purposes 
of  commercialization.  The  inventions 
available  for  licensing  are: 

(Docket  No.:  96-012USI 

Title:  A  Device  for  Spatially-Resolved, 
High-Sensitivity  Measurement  of 
Optical  Absorption  Based  on  Intra- 
Cavity  Total  Reflection. 

Abstract:  An  optical  cavity  re.sonator 
device  is  provided  for  conducting 
sensitive  measurement  of  optical 
absorption  by  matter  in  any  state  with 
diffraction-limited  spatial  resolution 
through  utilization  of  total  internal 
reflection  within  a  high-Q  (high  quality, 
low  loss)  optical  cavity.  Intracavity  total 
reflection  generates  an  evanescent  wave 
that  decays  exponentially  in  space  a' 
point  external  to  the  cavity,  thereby 
providing  a  localized  region  where 
absorbing  materials  can  be  sensitively 
probed  through  alteration  of  the  Q- factor 
of  the  otherwise  isolated  cavity  When 
a  laser  pulse  is  injected  into  the  cavity 
and  passes  through  the  evanescent  state, 
an  amplitude  loss  resulting  from 
absorption  is  incurred  that  reduces  the 
lifetime  of  the  pulse  in  the  cavity  By 
monitoring  the  decay  of  the  injected 
pulse,  the  absorption  coefficient  of 
manner  within  the  evanescent  wave 
region  is  accurately  obtained  from  the 
decay  time  measurement. 

(Docket  No.:  96-025CIP1 

Title:  Intra-Cavity  Total  Reflection  For 
High  Sensitivity  Measurement  Of 
Optical  Properties. 

Abstract:  An  optical  cavity  resonator 
device  is  provided  for  conducting 
sensitive  measurement  of  optical 
absorption  by  matter  in  any  state  with 
diffraction-limited  spatial  resolution 
through  utilization  of  total  internal 
reflection  within  a  high-Q  {high  quality, 
low  loss)  optical  cavity  Intracavity  total 
reflection  generates  an  evanescent  wave 
that  decays  exponentially  in  space  at  a 
point  external  to  the  cavity,  thereby 
providing  a  localized  region  where 
absorbing  materials  can  be  sensitively 
probed  through  alteration  of  the  Q-factor 
of  the  otherwise  isolated  cavity.  When 
a  laser  pulse  is  injected  into  the  cavity 


and  passes  through  the  evanescent  state, 
an  amplitude  loss  rasulting  from 
absorption  is  incurred  that  reduces  the 
lif(!time  of  the  pulse  in  the  cavity.  By 
monitoring  the  decay  of  the  injected 
pulse,  the  absorption  coefficient  of 
manner  within  the  evanescent  wave 
region  is  accurately  obtained  from  the 
decay  time  measurement. 

(Docket  No.:  96-025USJ 

Title:  Broadband.  IJltrahigh- 
Sensitivity  Chemical  Sensor  Based  on 
Intra-Cavity  Total  Reflection. 

Abstract:  A  broadband,  ultrahigh- 
sensitivity  chemical  sensor  is  provided 
that  allows  detection  through  utilization 
of  a  small,  extremely  low-loss, 
monolithic  optical  cavity.  The  cavity  is 
fabricated  from  highly  transparent 
optical  material  in  the  shape  of  a  regular 
polygon  with  one  or  more  convex  facets 
to  form  a  stable  resonate^  for  ray 
trajectories  sustained  by  total  internal 
reflection.  Optical  radiation  enters  and 
exits  the  monolithic  cavity  by  photon 
tunneling  in  which  two  totally  reflecting 
surfaces  are  brought  into  close 
proximity.  In  the  presence  of  absorbing 
material,  the  loss  per  pass  in  increased 
since  the  evanescent  waves  that  exist 
exterior  to  the  cavity  at  points  where  the 
circulating  pulse  is  totally  reflected,  are 
absorbed.  The  decay  rate  of  an  injected 
pulse  is  determined  by  coupling  out  an 
infinitesimal  fraction  of  the  pulse  to 
produce  an  intensity-versus-time  decay 
curve.  Since  the  change  in  the  decay 
rate  resulting  from  absorption  is 
inversely  proportional  to  the  magnitude 
of  absorption,  a  quantitative  sensor  of 
concentration  or  absorption  cross-" 
section  with  1  part-per-million/pass  or 
better  sensitivity  is  obtained.  The 
broadband  nature  of  total  internal 
reflection  permits  a  single  device  to  be 
used  over  a  broad  wavelength  range. 
The  absorption  spectrum  of  the 
surrounding  medium  can  thereby  be 
obtained  as  a  measurement  of  inverse 
dec:ay  time  as  a  function  of  wavelength. 

Dated:  Ottoh.-r  21.  2002. 
Karen  H.  Brown, 

[h'f)utv  Dirt't  'or 

\VK  Do.    02-27421  Filed  10-2tt-02;  8:45  am) 

BILLING  CODC  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  102102E] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Reopening  of  the 
Comment  Period 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

(Commerce. 

ACTION:  Reopening  of  the  comment 

period. 

SUMMARY:  NMFS  reopens  the  public 
comment  period  on  the  Draft 
Programmatic  Environmental  Impact 
Statement  (DPEIS)  for  Pacific  Salmon 
Fisheries  Management  off  the  Coasts  of 
Southeast  Alaska,  Washington,  Oregon, 
and  California,  and  in  the  Columbia 
River  Basin. 

DATES:  Comments  must  be  received  on 
or  before  November  22,  2002. 
ADDRESSES:  Comments  on  this  action 
should  be  sent  to  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS.  7600  Sand  Point  Way, 
N.E.,  BIN  cl57000-Bldg  1.  Seattle.  WA 
98115-0070. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Dygert.  Sustainable  Fisheries 
Division,  Northwest  Region.  NMFS, 
206-526-6734. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  availability  of  the  DPEIS  was 
published  by  the  Environmental 
Protection  Agency  (EPA)  in  the  Federal 
Register  on  August  23.  2002  (67  FR 
54649).  Comments  were  requested  by 
October  22,  2002.  On  October  18,  2002, 
NMFS  received  a  request  from  EPA 
Region  10  to  reopen  the  comment 
period  on  the  DPEIS.  This  document 
announces  the  reopening  of  the 
comment  period. 

Dated:  October  23.  2002. 
Dean  Swanson, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Ser\'ice. 
IFK  Doc.  02-27508  Filed  10-28-02;  8:45  am] 

BILUNG  COO€  3510-23-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  102402B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  public  meetings. 
DATES:  The  meetings  will  be  held  on 
November  12-15,  2002. 
ADDRESSES:  These  meetings  will  be  held 
at  the  Westin  Beach  Resort,  97000  South 
Overseas  Highway.  Key  Largo,  FL 
33037;  telephone:  305-852-5553. 
Council  addressGuli  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director. 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

November  14 

8:30  a.m. — Convene. 

8:45  a.m.zn-9  a.m. — ^Appointment  of 
Committee  Members 

9  a.m.-9:15  a.m. — Election  of  Vice 
Chairman 

9:15  a.m.-;ll:30  a.m. — Receive  public 
testimony  on  the  Secretarial  Reef  Fish 
Amendment  2. 

I  p.m.-4  p.m. — Receive  the  report  of 
the  Habitat  Protection  Committee. 

4  p.m.-5  p.m. — Receive  the  report  of 
the  Shrimp  Management  Committee. 

November  1 5 

8:30  a.m.-ll  a.m. — Receive  the  report 
of  the  Reef  Fish  Management 
Committee. 

I I  a.m.-l  1 .30  a.m. — Receive  the 
report  of  the  Joint  Reef  Fish  and 
Artificial  Reef  Committees. 

1 1 .30  a.m.  -  1 1 :40  a.m.  -Receive  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  Meeting 
report. 

11:40  a.m.-l  1 .50  a.m.-Receive 
Enforcement  Reports. 

1 1 .50  a.m.-12  noon — Receive  the 
NMFS  Regional  Administrator's  Report. 

12  noon-12:15  p.m. — Receive 
Director's  Reports. 

12:15  p.m.-12:30  p.m.— Other 
Business. 

Committees 

November  12,  2002 

8:30  a.m.-12:30  p.m. — Convene  the 
Habitat  Protection  Committee  to  review 
and  comment  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  Essential  Fish  Habitat  (EFH) 
Generic  Amendment.  The  committee 
will  also  consider  the  recommendations 


of  Technical  and  User  Review  Panels, 
Habitat  Protection  Advisory  Panels 
(APs)  and  the  Scientific  and  Statistical 
Committee  (SSC).  The  Council  will  take 
final  action  on  the  DEIS  in  January  2003 
and  file  the  DEIS  with  the 
Environmental  Protection  Agency 
(EPA). 

2  p.m.-5:30  p.m. — Convene  the  Reef 
Fish  Management  Committee  to  make 
its  final  recommendations  to  the 
Council  on  Secretarial  Reef  Fish 
Amendment  2  for  amberjack.  The 
amendment  contains  a  rebuilding 
program  for  greater  amberjack,  which  is 
largely  based  on  actions  previously 
taken  by  the  Council  in  2000  and  2001 
for  reducing  the  recreational  bag  limits 
to  1  fish  and  implementing  a  3-month 
commercial  closure.  The  committee  will 
review  new  stock  assessments  on  red 
and  yellowedge  grouper,  but  will  defer 
taking  action  on  this  information  to  the 
January  2003  meeting.  The  committee 
will  review  comments  from  scoping 
meetings  on  Reef  Fish  Amendment  2 1 
related  to  extending  the  duration  of 
rules  establishing  the  Madison/Swanson 
and  Steamboat  Lumps  marine  reserves. 
The  Council  will  take  final  action  on 
this  amendment  in  May  2003.  The 
committee  will  also  review  a  draft  red 
snapper  individual  fishing  quota  profile 
and  recommend  changes  to  the  Council. 
The  profile  when  completed  will  be 
submitted  by  NMFS  to  fishermen  for 
comments  in  a  referendum  conducted 
by  NMFS.  The  committee  will  discuss 
with  enforcement  officials  possible 
causes  of  violations  of  the  reef  fish 
bottom  longline  prohibited  area  in  the 
western  Gulf  and  potential  remedies. 

November  13,  2002 

8:30  a.m.-9:30  a.m — Convene  a  joint 
meeting  of  the  Reef  Fish  Management 
and  Artificial  Reef  Committees  to 
consider  whether  the  Council  should 
consider  holding  workshops  to  discuss 
establishing  special  management  zones 
(SMZs)  off  Alabama  where  the  number 
of  hooks  fished  per  line  may  be  limited. 
If  approved,  these  workshops  will  be 
scheduled  in  2003. 

9:30  a.m.-l  1 .30  a.m. — Convene  the 
Shrimp  Management  Committee  to 
review  scoping  comments  on  an  options 
paper  that  eventually  will  become 
Shrimp  Amendment  13.  The  draft 
amendment  will  address  adding  rock 
shrimp  to  the  fishery  management  plan, 
alternatives  to  improve  bycatch 
estimates,  alternatives  for  reducing 
bycatch.  the  need  for  Vessel  Monitoring 
Systems,  and  alternatives  that  could 
reduce  effort. 

11:45  a.m.-6  p.m. — Council  members 
will  visit  the  U.S.  Coast  Guard  air 


station  and  bases  in  the  Miami  area  for 
an  orientation  and  training  session. 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery'  Conservation  and  Management 
Act  (Magnuson  Act),  those  issues  may 
not  be  the  subject  of  formal  Council 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305  (c)  of  the 
Magnuson  Act.  provided  the  public  has 
been  notified  of  the  Council's  intent  to 
take  final  action  to  address  the 
emergency.  A  copy  of  the  Committee 
schedule  and  agenda  can  be  obtained  by 
calling  (813)  228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary'  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  November 
4.2002. 

Dated:  Octobei       .  2002. 
Richard  W.  Surd  , 

Acting  Director.  Office  ofSustainol)h' 
Fisheries.  .Xational  Marine  Fisheries  Sen'ice. 
|FR  Doc.  02-27510  Filed  10-28-02;  8:45  am) 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  093002C] 

Endangered  Species;  File  No.  1245 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOA.^). 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 


SUMMARY:  Notice  is  hereby  given  that  J. 
David  Whitaker  has  been  issued  a 
modification  to  scientific  research 
Permit  No.  1245. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits.  Conservation  and  Education 
Division.iOffice  of  Protected  Resources. 
NMFS,  1315  East- West  Highway,  Room 
13705.  Silver  Spring.  MD  20910:  phone 
(301)713-2289; fax  (301)713-0376; 

Southeast  Region.  NMFS.  9721 
Executive  Center  Drive  North.  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Lillian  Becker  or  Ruth  luhnsun, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On 
September  27,  2001 ,  nutic  e  wa,-. 
published  in  the  Federal  Register  (Hh 
FR  49353)  that  a  modifiration  of  Perinit 
No    1245.  issued  Mav  19.  2000  (♦)5  FK 
36666).  had  been  requested  by  the 
above-named  individual  A  second 
modific:ation  request  was  publishe<l  in 
the  Federal  Register  on  August  H,  2002 
(67  FR  50874).  The  requested 
modifications  were  granted  under  the 
authoritv  of  the  Endangered  Species  Act 
of  1973.  as  amended  (ESA;  16  U.S.C. 
1531  ft  seq]  and  the  regulations 
governing  the  taking,  importing,  and 
exporting  of  endangered  and  threatened 
species  (50  CFR  222-226) 

The  modifications  e.xtend  the  permit 
for  an  additional  two  years  and 
increases  non-lethal  take  of  loggerhead 
sea  turtles  from  250  to  300  and 
leatherbacks  from  1  to  3. 

Issuance  of  this  amendment,  as 
required  bv  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  thi-< 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

UdU'd:  0<t<)ber2.3.  2002. 
Fugene  T  \itta, 

-^1  ting  Chiff.  Pi^rmits.  Consen-ation  and 
Eilucation  Division.  Off  ice  of  Protected 
Rt'sources.  Siitional  Marine  Fisheries  Service. 
I  R  t)n(    ()2-i;750fi  Filer)  10-28-02:  HA5  ami 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  030602C] 

Marine  Mammals;  File  No.  1009-1640 

AGENCY:  National  Marine  FiNlnri''-. 

Service  (NMFS).  .National  (JctMiuc.  and 

Atmospheric  Administration  (NOAA). 

Commerce 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that  Dr 
leniine  Siegel.  Neurobiology  Research 
I51.\3.  1611 1  Plummer  St..'VA  CU.AHS- 
Sepulveda.  North  Hills.  CA  9134,<.  has 
applied  in  due  form  for  a  permit  to 
import  tissue  samples  from  bottK-nose 
flolphin>  [Tursiops  truni ntus].  harbor 
porpoise  [Phocoeiui  phocoenn). 
common  dolphins  {Dflpfjinus  dflphis]. 
beluga  whales  [Dflphmaptf.rus  leucas], 
and  Northern  fur  seals  [Callorhinus 


ursffiiis)  from  Russia,  and  to  analyze 
tissue  samples  from  captive  killer 
whales  [Orcinas  area)  and  bottlenose 
dolphins  in  the  US   for  purposes  of 
s(  lentific  research 

DATES:  Written  or  telefaxed  c;omments 
must  be  rec civini  on  or  before  November 
29. 2002 

ADDRESSES:  The  applu;ation  and  related 
documents  are  available  for  review 
upon  written  recjuesf  or  by  appointment 
in  the  following  offic;e(s): 

Permits.  Conservation  and  Education 
Divisitm,  Office  of  F'rotected  Resources. 
NMFS.  1315  East-West  Highway.  Room 
13705.  Silver  Spring.  MD  20910:  phone 
(301)713-2289;  f.ix  (301)713-0376:  and 

Southwest  Region.  NMFS.  501  West 
Oct^an  Blvd..  Suite  4200,  Long  Beach, 
CA  90802-4213:  phone  (562)980-4001: 
fax  (5621980—1018 
FOR  FURTHER  INFORMATION  CONTACT: 
.•\mv  Sloan  or  Ruth  lohnson,  (301)713- 
2289 

SUPPLEMENTARY  INFORMATION:  The 
subjCMt  permit  is  requested  under  the 
authoritv  of  the  Marine  Mammal 
f'rotec  tion  .Xct  of  1972.  as  amencied 
(MMPA.  lt>  U.S.C.  1361  H  seq.)  and  the 
Regulaticms  Cioverning  the  Taking  and 
liiiportiii^  of  Marine  Mammals  (50  CFR 
part  2  1t>) 

The  applii  ant  proposes  three  projecits 
The  first  is  to  investigate  the  anatomy 
and  immuiiohistology  of  several 
stria  turi's  of  t  ctacean  brains  Three 
bottlenose  dol{)hin.  three  harbor 
porpoise,  two  c  (immon  dolphin,  and 
two  beluga  whale  brains  will  be 
imported  from  Russia   Brains  will  be 
( iille(  ted  from  animals  killed  during 
sul)Msteni:e  harvest  or  that  died  in 
fislung  nets,  and  from  dead  animals 
stranded  on  shore   .No  animals  will  \w 
deliberatt^ly  killed  to  fulfill  samples  for 
this  project.  The  second  project  involves 
the  studv  of  slee[)  in  fur  seals.  Six  seals 
v\  ill  he  caught  on  the  Bering  Island  in 
Russia,  temporarilv  held  in  captivity, 
implanted  for  polygraphic  sleep  studies, 
and  euthanized.  Mic:rodialysis  samples 
,iiid  brains  of  the  six  fur  seals  will  be 
importect  for  anatomical  studies.  The 
third  studv  involves  the  determination 
of  hormonal  and  peptidergic  properties 
of  the  extended  waking  behavior  in 
mothers  and  calves  of  killc^r  whales  and 
bottlenose  dolphins.  Blood  and  urine 
samples  from  six  CS.  c:apti\'e  killer 
whale  mother /(.alf  [lairs  and  three 
bottlenose  dolphin  mother'calf  pairs 
will  be  analvzed  Un  hormcme 
(  iiiK  entrations   P'our  bottlenose 
dolphins  will  be  c:ollec:ttHl  from  the 
Blac:k  Sea  in  Russia,  held  in  temporary 
caplivitv.  administered  hormones,  and 
blooci  samplers  from  these  animals  will 
be  imported  for  this  stuciv.  The 


requested  duration  of  the  permit  is  five 
years. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq).  an  initial 
determination  has  been  made  that  the 
ac:tivitv  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief.  Permits, 
Conservation  and  Education  Division, 
P7PR1,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  bv  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
C^ommission  and  its  Committee  of 
Scientific  Advisors. 

Diilfd   (1(  toiler  23.  2002. 

Eugene  T.  Nitia, 

ActingChief.  Prnuil^.  CunsmalKin  omt 
Education  Division.  Oiiicv  oi  Protected 
Resources,  .\ationul  Marine  h'isheni-s  Ser\'ice. 

|FR  Doc.  02-27.507  Kileii  10-28-02:  8:45  ami 

BILLING  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  Qf  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  the  Former  Yugoslav 
Republic  of  Macedonia 

C)(  tobt^r  2:i.  20U2. 

AGENCY:  Committee  for  the; 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  29.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
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Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  67  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63029.  published  on 
December  4,  2001. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  23,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in  the 
Former  Yugoslav  Republic  of  Macedonia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2002  and  extending 
through  December  31,  2002. 

Effective  on  October  29,  2002,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  in  the 
Memorandum  of  Understanding  between  the 
Governments  of  the  United  States  and  the 
Former  Yugoslav  Republic  of  Macedonia 
dated  November  7,  1997: 


Category 

Adjusted  twelve-month 
limit  1 

433 

448 

26,423  dozen. 
63,539  dozen. 

'The  limits  have  not  twen  adjusted  to  ac- 
count for  any  Imports  exported  after  Decemtjer 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
)ames  C.  Leonard  III, 


Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IDoc.  02-27447  Filed  10-28-  02;  8:45  am] 
BILUNG  CODE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  the  United  Arab 
Emirates 

October  23,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  29,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http;//www. customs. gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for  swing 
and  carryforward.  The  limit  for  Category 
317  is  being  reduced  for  swing  being 
subtracted. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63038,  published  on 
December  4,  2001. 

lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  23,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 


Dear  Commissioner:  This  directive 
amends,  but  does  not  c.incel.  the  directive 
issued  to  vou  on  Novenitwr  27.  2001.  b\  the 
(Chairman.  Coinmittcie  for  the  Implementation 
of  Textile  Agreements.  That  dircM.ti\e 
conc:erns  imports  of  i.ertain  <  oiton  and  man- 
made  fiber  te.xtiles  and  textile  produi.l^. 
produc:ed  or  manufactured  in  the  United 
Arab  Emirates  and  exported  during  the 
twelve-month  period  whit:h  bc;gan  on  laiuiary 
1.  2002  and  extends  through  Decemlier  .U 
2002. 

Effective  on  October  29.  2002.  \ou  are 
directed  to  adjust  the  (  urn^nt  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  .Agreement  on  Textiles 
and  Clothing: 


Category 


Adjusted  limit ' 


317 1  51.134,770  square 

I      meters. 

334/634  437,793  dozen 

335/635 255.507  dozen 

336/636 343.747  dozen. 

338/339 1,047.479  dozen  of 

which  not  more  than 
657.999  dozen  shall 
be  in  Categones 
338-S/339-S2. 

341/641  532,548  dozen 

342/642  423,079  dozen 

351/651  288.731  dozen 

647/648 568.509  dozen. 

1  The  limits  have  not  been  adiusted  to  ac- 
count for  any  Imports  exported  after  December 
31,  2001. 

2  Category  338-S:  only  HTS  numbers 
6103.22.0050.  6105.100010.  6105100030. 
6105.90.8010,  6109  10.0027.  6110  20  1025. 
6110.20.2040,  6110.20.2065.  6110  90  9068 
6112.11.0030  and  6114.20  0005.  Category 
339-S:  only  HTS  numbers  6104  22  0060 
6104.29.2049,  6106  10.0010.  6106  100030 
6106.90.2510.  6106.90.3010,  6109  10  0070 
6110.20  1030,  6110.20.2045.  6110  20  2075, 
6110.90.9070.  611211.0040.  6114.200010 
and  6117.90.9020. 

The  Committee  for  the  Implementation  (jf 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III. 
Chairman.  Committee  for  the 
Implementation  of  Textile  .Agreements 
|FR  Doc.  02-27446  Filed  10-28-02:  8:45  am] 

BILUNG  CODE  3510-DR-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11  a.m.,  Friday. 

November  1,  2002. 

PUVCE:  1155  21st  St..  NW..  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Sur\eillance 

matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION:       CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A   Webb.  20J-4ia-51UO  J 


lean  A.  Webb, 

Secretan'  of  the  Commission. 

(FK  D'.t    (ij-2"fi(iu  Kiled  10-2S-02:  2:43  pml 

BILUNC  CODE  6351 -01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  11  din  .  Friday. 
November  29,  2002. 

PLACE:  1155  21st  St..  NW..  Washington, 
DC;.  9th  Floor  (kinference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  .Survtullance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb.  202-418-5100. 

lean  A.  Webb, 

Secretan,-  of  the  Commission. 

|KR  I)c)(    0J--'7fi()l  Filfd  10-2.'i-02:  2:43  pm| 

BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  1 1  am.,  Friday, 
November  22,  2002. 

PLACE:  1155  21st  .St..  NW  .  Washington. 
DC  .  9th  Floor  Conference  Room. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED:  Siir\  eiilance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
lean  A.  Webb.  202-418-5100. 

lean  \.  Webb, 

Secretarv  of  the  Commission. 

|FR  Do(    02-27F.()2  Filed  10-2.S-02:  2:44  pml 

nUJNG  CODE  63$1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

SUNSHINE  ACT  MEETING 

TIME  AND  DATE:  1 1  a.m..  Friday, 
November  15.  2002. 

PLACE:  1 153  21st  St  ,  NW  ,  Washington. 
DC,  9th  Floor  ('onference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillajice 
matters. 


Jciii  A    Wi'hb.  202-418-5100. 

lean  .\.  Webb, 

Secretan' of  the  Commission. 

|FR  n,„     ii:-J-f,()  i  Fili'd  10-25-02.  2  44  pinl 
BILLING  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  1 1  a.m..  Friday, 
Novembers.  2002 

PLACE:  1155  21st  St..  NW..  Washington. 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

mattters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb.  202-418-5100. 

lean  A.  Webb, 

Sfcretan'  of  the  Commission. 

|FR  Doc:.  02-27(104  Filed  l()-2.'i-02;  2:4,5  pm] 

BILLING  CODE  63S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection;  Comment 
Request — Collection  of  Information  for 
Children's  Sleepwear 

agency:  Consumer  Product  .Safety 

C:ommission. 

ACTION:  Notice, 


SUMMARY:  As  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  .I5|.  the  Consumer  Product 
Safetv  (^immission  (CPSC)  requests 
(  omments  (m  a  proposed  extension  of 
approval,  for  a  period  of  three  years 
from  the  date  of  approval  by  the  Office 
of  Management  and  Budget  (OMB),  of  a 
collection  of  mformation  from 
manufacturers  and  importers  of 
children's  sleepwiMr.  This  collection  of 
information  is  in  the  Standard  for  the 
Flammabilitv  of  Children's  Sleepwear: 
Sizes  0  through  6X  and  the  Standard  for 
the  Flammability  of  Children's 
Sleepwear:  Sizes  7  through  14  and 
regulations  implementing  those 
standards.  .See  16  CFR  parts  1615  and 
1616  The  children's  sleepwear 
standards  and  implementing  regulations 
establish  requirements  for  testing  and 
recordkeeping  by  manufacturers  and 
importers  of  t:hildren's  sleepwear. 

The  Commission  will  consider  all 
comments  received  in  response  to  this 
notice  before  requesting  an  extension  of 
approval  of  this  collection  of 
information  from  OMB. 


DATES:  The  Office  of  the  Secretary  must 
receive  written  comments  not  later  than 
December  30,  2002. 
ADDRESSES:  Written  comments  should 
be  captioned  "Children's  Sleepwear, 
Collection  of  Information  "  and  mailed 
to  the  Office  of  the  Secretary.  Consumer 
Product  Safety  Commission. 
Washington,  DC  20207,  or  delivered  to 
that  office,  room  502,  4330  East-West 
Highway,  Bethesda,  Maryland  20814. 
Written  comments  may  also  be  sent  to 
the  Office  of  the  Secretary  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os'Sicpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of  16 
CFR  parts  1615  and  1616,  call  or  write 
Linda  L.  Glatz.  Office  of  Planning  and 
Evaluation.  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone  (301)  504-0416,  extension 
2226. 

SUPPLEMENTARY  INFORMATION: 
A.  The  Standards 

Children's  sleepwear  in  sizes  0 
through  6X  manufactured  for  sale  in  or 
imported  into  the  United  States  is 
subject  to  the  Standard  for  the 
Flammabilitv  of  Children's  Sleepwear: 
Sizes  0  through  6X  (16  CFR  part  1615). 
Children's  sleepwear  in  sizes  7  through 
14  is  subject  to  the  Standard  for  the 
Flammabilitv  of  Children's  Sleepwear: 
Sizes  7  through  14  (16  CFR  part  1616). 
The  children's  sleepwear  flammability 
standards  require  that  fabrics,  seams, 
and  trim  used  in  children's  sleepwear  in 
sizes  0  through  14  must  self-extinguish 
when  exposed  to  a  small  open-flame 
ignition  source.  The  children's 
sleep%vear  standards  and  implementing 
regulations  also  require  manufacturers 
and  importers  of  children's  sleepwear  in 
sizes  0  through  14  to  perform  testing  of 
products  and  to  maintain  records  of  the 
results  of  that  testing.  16  CFR  part  1615, 
subpart  B:  16  CFR  part  1616;  subpart  B. 
The  Commission  uses  the  information 
compiled  and  maintained  by 
manufacturers  and  importers  of 
children's  sleepwear  to  help  protect  the 
public  from  risks  of  death  or  burn 
injuries  associated  with  children's 
sleepwear.  More  specifically,  the 
Commission  reviews  this  information  to 
determine  whether  the  products 
produced  and  imported  by  the  firms 
comply  with  the  applicable  standard. 
Additionally,  the  Commission  uses  this 
information  to  arrange  corrective  actions 
if  items  of  children's  sleepwear  fail  to 
comply  with  the  applicable  standard  in 
a  manner  that  creates  a  substantial  risk 
of  injury  to  the  public. 


OMB  approved  the  collection  of 
information  in  the  children's  sleepwear 
standards  and  implementing  regulations 
under  control  number  3041-0027. 
OMB's  most  recent  extension  of 
approval  will  expire  on  January  31, 
2003.  The  Commission  proposes  to 
request  an  extension  of  approval 
without  change  for  the  collection  of 
information  in  the  children's  sleepwear 
standards  and  implementing 
regulations. 

B.  Estimated  Burden 

The  Conmiission  staff  estimates  that 
about  53  firms  manufacture  or  import 
products  subject  to  the  two  children's 
sleepwear  flammability  standards.  The 
Commission  staff  estimates  that  these 
standards  and  implementing  regulations 
will  impose  an  average  annual  burden 
of  about  6,000  hours  on  each  of  those 
firms.  That  burden  will  result  from 
conducting  the  testing  required  by  the 
standards  and  maintaining  records  of 
the  results  of  that  testing  required  by  the 
implementing  regulations.  The  total 
annual  burden  imposed  by  the 
standards  and  regulations  on  all 
manufactiu-ers  and  importers  of 
children's  sleepwear  will  be  about 
318,000  hours.  The  hourly  wage  for  the 
testing  and  recordkeeping  required  by 
the  standards  and  regulations  is  about 
$30.03,  for  an  annual  cost  to  the 
industry  of  about  $9,550,000. 

The  Commission  will  expend 
approximately  three  months  of 
professional  staff  time  aimually  for 
examination  of  information  in  the 
records  maintained  by  manufacturers 
and  importers  of  children's  sleepwear 
subject  to  the  standards.  The  annual 
cost  to  the  Federal  government  of  the 
collection  of  information  in  the 
sleepwear  standards  and  implementing 
regulations  is  estimated  to  be  $22,500. 

C.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  "The  Commission 
specifically  solicits  Information  relevant 
to  the  following  topics: 
— Whether  the  collection  of  information 

described  above  is  necessary  for  the 

proper  performance  of  the 

Commission's  functions,  including 

whether  the  information  would  have 

practical  utility; 
— Whether  the  estimated  bm-den  of  the 

proposed  collection  of  information  is 

accurate; 
—Whether  the  quality,  utility,  and 

clarity  of  the  information  to  be 

collected  could  be  enhanced;  and 
— Whether  the  biuden  imposed  by  the 

collection  of  information  could  be 
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minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms 
of  information  technology. 

Dated:  October  22,  2002. 
Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 

Commission. 

[PR  Doc.  02-27414  Filed  10-28-02;  8:45  am] 

BILUNG  CODE  635S-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  November  21,  2002, 
5:30  p.m.-9  p.m. 
ADDRESSES:  111  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky. 
FOR  FyRTHER  INFORMATION  CONTACT:  W. 
Don  Seaborg,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah,  Kentucky 
42001,  (270)  441-6806. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  p.m. — Informal  Discussion 

6:00  p.m. — Call  to  Order;  Introductions; 

Approve  October  Minutes;  Review 

Agenda 
6:10  p.m. — DDFO's  Comments 

•  Budget  Update 

•  ES  &  H  Issues 

•  EM  Project  Updates 

•  CAB  Recommendation  Status 

•  Other 

6:30  p.m. — Ex-officio  Comments 
6:40  p.m. — Public  Comments  and 

Questions 
6:50  p.m. — Review  of  Action  Items 
7:05  p.m. — Break 
7:15  p.m. — Presentation 

•  Conflict  of  Interest 

•  Water  Policy  Box 

•  SSAB  Chairs'  Meeting  in  Oak  Ridge, 
TN  (Oct  17-19) 

8:30  p.m. — Public  Comments  and 
Questions 


8:40  p.m. — Task  Force  and 
Subcommittee  Reports 

•  Water  Task  Force 

•  Waste  Operations  Task  Force 

•  Long  Range  Strategy/Stewardship 

•  Community  Concerns 

•  Public  Involvement/Membership 
9:10  p.m. — Administrative  Issues 

•  October  Chairs'  Meeting 

•  Review  of  Workplan 

•  Review  of  Next  Agenda 

•  Federal  Coordinator  Comments 

•  Final  Comments 
9:00  p.m. — Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  David  DoUins  at  the  address 
listed  above  or  by  telephone  at  (270) 
441-6819.  Requests  must  be  received 
five  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive, 
Barkley  Centre,  Paducah,  Kentucky 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  writing  to  David 
DoHins,  Department  of  Energy  Paducah 
Site  Office,  Post  Office  Box  1410.  MS- 
103,  Paducah,  Kentuckv  42001  or  by 
calling  him  at  (270)  441-6819. 

Issued  at  Washington.  DC.  on  October  23. 
2002. 
Rachel  M.  Samuel, 

Deputy  Advlson-  CommiUep  Managfmt^nl 

Officer. 

IFR  Doc.  02-27441  Filed  10-28-02;  8:45  am) 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  o^Fossil  Energy;  National  Coal 
Council  Advisory  Committee 

AGENCY:  Department  of  Energy. 
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action:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  National  Coal  Council 
Advisory  Committee.  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463, 8fi  Stat, 
770)  requires  notice  of  these  meetings  be 
announced  in  the  Federal  Register 
DATES:  November  21.  2002.  8:30  AM  to 
12:30  PM. 

ADDRESSES:  Hamilton  Oowne  Plaza 
Hotel.  14th  &  K  Streets.  NW. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  D.  Biggerstaff.  L'.S.  Department 
of  Energy.  Office  of  Fossil  Energy. 
Washington.  DC  20585  Phone:  202/586- 
3867. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  purpose  of  the 
National  Coal  (Council  is  to  provide 
advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal  and 
coal  industry  issues. 

Tentative  Agenda 

•  Call  to  order  by  Mr  Wes  Taylor, 

Chairman 

•  Other  Council  business. 

•  Panel  nn  Energy  and  Economy  of  the 

future; 
Mr.  Des  C.  Reloj.  Jr  .  Executive  Director 

Energy  Security 
Initiatives.  Inc..  wilt  discuss  coal's  value 

in  a  methanf-based  ec:onomy. 
Dr.  Edward  D.  Rubin.  Carnegie-Mellon 

University,  will  discuss  coal's  role 

in  a  hvdrogen-based  economy  and 

assoc:iatt!  carbon  management 

opportunities. 

•  Remarks  by  Secretary  of  Energy. 

Spenc:t'r  Abraham. 

•  Presentdtion  b\  Mr  Tf-rry  Ac:kman, 

National  Energy  Tecihntjlogy 
Laboratory  on  mine  safety  and  mine 
mapping. 

•  Panel  iin  Mer(  ur\  Emissions  Control; 
Mr.  Tom  Feeley,  National  Energy 

T<'(  hiioldgy  Center 
Dr  W   Randall  Seeker.  GE 

International 
Mr  Frank  .Mix.  CEO.  Powerspan 

c;or|)nration 
Mr   Michael  Horvath.  FirstEnergy 

Corporation 
Mr.  lames  Butz.  Vice  President 

Operations,  .\D.\  Tei  hnologies 

•  Discussion  of  other  business 
properly  brought  before  the 
Committee. 

•  Public  I  (imment — 10  minute  rule. 

•  Ad|ournment. 

Public  Pdrticipation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  C^ommittef!  will  r:onduct  the  meeting 
to  facilitate  the  orderly  ci)nduct  of 


business.  If  you  would  like  to  file  a 
written  statement  with  the  Committee, 
you  mav  do  so  either  before  or  after  the 
meeting.  If  vou  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  Margie 
D   Biggerstaff  at  the  address  or 
telephone  number  li.sted  above.  You 
must  make  your  request  for  an  oral 
statement  at  least  five  business  days 
prior  to  the  meeting,  and  reasonable 
provisions  will  be  made  to  include  the 
presentaticm  on  the  agenda.  Public 
comment  will  follow  the  10  minute  rule. 

Transcripts  The  transcript  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington.  DC,  between  9  a.m.  and  4 
p  m..  Monday  through  Friday,  except 
Feileral  hiilidavs. 

Issued  in  VV.isliiii>;l(in.  IX    nii  ()(  toher  2. J. 
JII02 

Belinda  C.  Hood. 

Actinii  Dt'putv  Advisory  Committal' . 
■Vffmo.ijf.'men/  Ufficrr. 
IFK  Do(    ()2-2744()  Filed  10-28-02;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  RM96-1-020] 

Standards  For  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

C>;tober  23.  2002. 

In  the  matter  of:  RP02-492-001 , 
RP02-t  14-001.  RP02-454-001.  RP02- 
474-001,  RP02-475-001.  RP02-461- 
001.  RP()2-423-()()2.  RP02-456-002. 
RP02-49.{-()01.  RP02-449-n()l.  RP02- 
491-001.  RP02-4f)4-001.  RP02-431- 
001.  RP02-490-001.  RP02-47fi-001. 
RP02-47H-0()2.  RP02-467-0()l.  P02- 
4  7  i-OOI.  RI'02-457-001.  RP02-484- 
001.  RP02-45  1-001.  RP02-4 35-001. 
PC&E  Gas  Transmission.  RP02-455- 
001.  RP02-4fi2-001.  RP02-432-001. 
RP02-494-0()l.  RI'02-471-0()1.  RP02- 
443-001  and  RP02-4 79-002.  (Not 
(Consolidated);  .Algonquin  Cas 
Transmission  ( idinpaiiy,  .Mliance 
Pipeline  LP  .  BLk  k  Marlin  Pipeline 
t-ompany.  Columbia  CJas  Transmissi(m 
Company.  Columbia  Gulf  Transmission 
C'ompanv.  Crnssroads  F'ipeliiie 
(iompanv.  Dau()hin  Island  (lathering 
Company.  Discovery"  Gas  Transmission 
LLC.  East  Tennessee  Natural  Gas 
Company,  Eastern  Sh(jre  Natural  Gas 
(Company.  Egan  Hub  Partners.  L.P.. 
Granite  State  Gas  Transmission,  Inc., 


Gulf  States  Transmission  Corporation, 
Gulfstream  Natural  Gas  System,  Iroquois 
Gas  Transmission  System  LP, 
Midwestern  Gas  Transmission 
Company,  Mississippi  Canyon  Gas 
Pipeline,  LLC,  Nautilus  Pipeline 
(Company,  North  Baja  Pipeline,  LLC, 
Northern  Border  Pipeline  Company, 
Northern  Natural  Gas  Company,  Petal 
Gas  Storage,  L.L.C.,  PG&E  Gas 
Transmission,  Northwest  Corporation. 
Southern  Natural  Gas  Company, 
Southern  LNG  Inc.,  Texas  Eastern 
Transmission,  LP,  Tuscarora  Gas 
Transmission  Company,  USG  Pipeline 
(Company,  and  Vector  Pipeline  L.P., 
Notice  of  Compliance  Filing. 

Take  notice  that  the  above-referenced 
pipelines  made  fdings  to  comply  with 
the  Commission's  orders  in  the  above- 
captioned  docket  nos.  These  revised 
tariff  sheets  are  to  be  effective  October 
1.  2002.  These  fdings  address 
compliance  with  Order  587-0.' 

In  Order  No.  587-0,  the  Commission 
required  pipelines  to  file  revised  tariff 
sheets  to  comply  with  Version  1.5  of  the 
consensus  industry  standards, 
promulgated  by  the  Wholesale  Gas 
Quadrant  of  the  North  American  Energy 
Standards  Board  (NAESB),  formerly  the 
Gas  Industry  Standards  Board.  The 
Commission  directed  that  pipelines 
implement  these  standards  by  fding 
revised  tariff  sheets  no  later  than  August 
1.  2002.  to  become  effective  CJctober  1, 
2002  implementation  date  required  by 
Order  No.  587-0. 

The  Commission  issued  orders  in 
each  of  the  captioned  dockets  on  the 
pipelines  initial  filings  to  comply  with 
Order  No.  587-0.  Each  of  the  pipelines 
has  filed  to  comply  with  the  applicable 
Commission's  order. 

Any  person  desiring  to  protest  in  a 
proceeding  must  file  a  separate  protest 
in  e.K:h  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  (Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
R<>gulations.  All  such  protests  must  be 
filed  on  or  before  October  30.  2002. 
Protests  will  be  considered  by  the 
(iominission  in  determining  the 
.ippropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
tiir  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 


'  St.inil.inls  fur  Husincss  I'r.u  ti(  l■^  of  Inlrrslrtlc 
Natiirnl  (iiis  PiiH-linos,  Order  Nii.  '".H7-(),  h7  KK 
307HH  (M.U  H   JOdi;).  Ill  FI:R(    Stilts,  .Si  K.-Hs 
RBguldliuns  Preambles,  .il.uvt  (May  1.  2(102). 


Federal  Register /Vol.  67,  No.  209 /Tuesday,  October  29,  2002 /Notices 


65961 


link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-27459  Filed  10-28-02;  8:45  am] 

BiLLlNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-30-000] 

Algonquin  LNG,  inc.  and  Algonquin 
ALNG,  LP;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  22,  2002. 

Take  notice  that  on  October  17,  2002, 
Algonquin  LNG,  Inc.  (ALNG)  and 
Algonquin  LNG,  LP  (ALNG  LP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  tariff  sheets  listed  in  Appendix  A 
to  the  filing,  to  reflect  a  corporate  name 
change  to  become  effective  October  17, 
2002. 

ALNG  and  ALNG  LP  state  that  copies 
of  its  transmittal  letter  and  appendices 
have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659. 


Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001  {a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-27468  Filed  10-28-02:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-31-O00] 

Alliance  Pipeline  L.P.;  Notice  of 
Proposed  Change  in  FERC  Gas  Tariff 

October  22.  2002. 

Take  notice  that  on  October  1 7,  2002. 
Alliance  Pipeline  L.P.  (Alliance) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  First 
Revised  Sheet  No.  247,  with  an  effective 
date  of  November  1.  2002. 

Alliance  states  that  the  filing  is  being 
made  to  reinstate  the  rate  ceiling  for 
short-term  capacity  release  transactions 
following  the  conclusion  of  the  two-year 
waiver  period  established  in  Order  No. 
637. 

Alliance  states  that  copies  of  its  filing 
have  been  mailed  to  all  customers,  state 
commissions,  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvnv.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659. 


Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  )r., 

Deputy  St'cretary. 

\¥R  Doc.  02-27469  Filed  10-28-02;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-196-(X)3] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

October  23,  2002. 

Take  notice  that  on  October  18.  2002. 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff  Fifth  Revised 
Volume  No.  1.  the  tariff  sheets  included 
in  this  filing  as  Appendix  A  to  the 
filing,  to  be  effective  on  December  1, 
2002. 

CEGT  states  that  the  purpose  (d  this 
filing  is  to  comply  with  the 
Commission's  order  issued  September 
23.  2002  in  Docket  No.  RP02-196-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  ("ommission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http ://wvi^'. fere. gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
Foi  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  web  site  under  the 
'"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Df'pntv  .SVi  rt'fon 

(FR  Doc.  02-27461  Filed  U)-28-02;  8:45  ami 

BILUNG  COM  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-29-OO0] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  22,  2002 

Take  notice  that  on  October  17,  2002. 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  First  Revised  Sheet  No. 
461.  to  be  effective  November  17.  2002. 

CEGT  states  that  the  purpo.se  of  this 
filing  is  to  submit  a  non-conforming 
service  agreement  along  with  revised 
tariff  sheet  to  reference  such  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fding  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  m  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 

Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Sf  Cretan,- 

[FR  Doc  02-27467  Filed  10-28-02;  8:45  am] 

nUJNG  COOE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-088] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

October  23.  2002. 

Take  notice  that  on  October  18,  2002, 
CenterPoint  Energy  Gas  Transmission 
Company  (CECIT)  tendered  for  filing  as 
part  of  its  FERC  Cias  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  November  1,  2002: 

Original  Sheet  No.  656 
Original  Sheet  No.  657 
Origiiidi  Sheet  No.  658 
Sheet  Nos.  659-699  [reserved] 

CEGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
two  new  negotiated  rate  transactions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
2042H.  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
n-w\^'  ffrf  gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 

For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385  2001(a)(l)(iii)  and  the 
instructions  on  the  ("commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  \.  Watson.  Jr.. 

Dvputy  Secretary 

IFR  Doc.  02-27475  Filed  10-28-02;  8:45  ami 

BILUNG  COO€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-475-002,  RP96-129-017 
and  RPOO-609-003] 

CMS  Trunkllne  Gas  Company,  LLC; 
Notice  of  Compliance  Filing 

October  23,  2002. 

Take  notice  that  on  October  18,  2002, 
CMS  Trunkline  Gas  Company.  LLC 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  revised  tariff  sheets 
listed  on  Appendix  A  attached  to  the 
filing  proposed  to  be  effective  November 
1,  2002. 

Trunkline  asserts  that  the  purpose  of 
this  filing  is  to  implement  the  terms  of 
the  February  21,  2002  Stipulation  and 
Agreement  in  Docket  Nos.  RPOQ-^75- 
000,  RP96-129-000,  RP00-609-000  and 
RP00-609-001  (Settlement).  The 
Settlement  was  approved,  as  modified, 
bv  the  Commission's  [uly  5,  2002  Order 
on  Trunkline's  Order  No.  637 
Settlement,  100  FERC  "0  61,048  (2002), 
in  the  above  referenced  proceedings. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

IFR  Doc  02-27460  Filed  10-28-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-23-O00] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Tariff  Filing 

October  21,  2002. 

Take  notice  that  on  October  15,  2002, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  Seventh  Revised  Sheet 
No.  280;  Ninth  Revised  Sheet  No.  281: 
Seventh  Revised  Sheet  No.  351;  Sixth 
Revised  Sheet  No.  355;  Second  Revised 
Sheet  No.  357;  Seventh  Revised  Sheet 
No.  575;  and  Fifth  Revised  Sheet  No. 
581.  effective  November  15.  2002. 

Columbia  states  that  the  filing  is  being 
made  to  incorporate  into  its  tariff  the 
Commission's  recent  pronouncements 
in  Tenaska  Marketing  Ventures  v. 
Northern  Border  Pipeline  Company.  99 
FERC  H  61.182  (2002).  and  provide  for 
limited  situations  in  which  a 
replacement  shipper's  service  agreement 
may  be  terminated  where  the  associated 
primary  contract  [i.e.,  the  releasing 
shipper's  contract)  has  been  terminated. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivMTV./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Sec  ret  a  r\. 

IFR  Doc.  02-27465  Filed  10-28-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP99-541-003,  RP03-28-000] 

Cotton  Valley  Compression,  L.L.C.; 
Notice  of  Compressor  Change  Tariff, 
Rate,  and  Environmental  Filing 

October  22.  2002. 

Take  notice  that  on  October  16,  2002, 
Cotton  Valley  Compression,  L.L.C. 
(Cotton  Valley),  filed  in  Docket  Nos. 
CP99-541-od3  and  RP03-28-000  a 
report  (1)  describing  the  first  change  of 
leased  compressor  units,  (2) 
recomputing  the  stated  rates  to  reflect 
the  cost  and  capacity  impacts  of  that 
compressor  change,  (3)  replacing 
specific  tariff  sheets  to  reflect  those 
revised  rates,  and  (4)  satisfying 
environmental  conditions  attached  to  its 
original  certificate  of  public 
convenience  and  necessity  issued  in 
2000.  90  FERC  Tl  61,206.  " 

In  that  certificate  besides  authorizing 
Cotton  Valley's  1,200  horsepower  of 
installed  leased  compression  with  a 
capacity  of  13,100  Dth/d,  the 
Commission  authorized  it  to  operate 
leased  compressors  up  to  3,000 
horsepower  with  a  capacity  of  up  to 
31,000  Dth/d,  without  further 
certification  or  abandonment  for 
changes  up  or  down  within  this  upper 
level,  subject  to  certain  conditions. 

In  pertinent  part  Cotton  Valley  reports 
that:  (1)  it  replaced  the  600  horsepower 
Waukesha  Dresser  unit  with  a  single 
1,350  horsepower  CAT  3516,  with  1,950 
horsepower  of  combined  compression 
and  a  maximum  firm  capacity  of  17.800 
Dth/day;  (2)  it  certifies  that,  with  the 
new  leased  compressor  configuration 
described  above,  the  previously 
determined  acceptable  air  emission 
level  of  less  than  100  TPY  combined  has 
not  been  exceeded;  (3)  it  shows  that  the 
1999  compressor  noise  reading  of  Ldn  of 
46  dBA  at  the  nearby  noise  sensitive 
areas  (NSA)  for  the  original  1,200  hp 
three-unit  configuration  has  been 
reduced  to  an  Ldn  of  40.5  dBA  at  the 
NSA;  (4)  it  both  computes  new  rates  and 
revises  tariff  sheets  to  reflect  revised  FT 
base  reservation  rate  which  drops  from 
$0.86  to  SO. 6406  per  Dth  per  month,  and 
the  revised  FT  deferred  compressor 
surcharge  which  increases  from  SO. 9258 


to  SI. 354  per  Dth  per  month,  with 
comparable  IT  rate  revisions. 

The  following  revised  tariff  sheets  are 
being  filed: 

First  Revised  Sheet  No  2  superceding 

Original  Sheet  No   2 
First  Re\  ised  Sheet  No  4  superceding 

Original  Sheet  No.  2 

Cotton  Valley  requests  that  these 
sheets  be  made  effective  on  November 
15, 2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a](l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  .\.  Watson.  |r.. 

Deputy  Secretary 

IFR  Do(  .  02-27451  Fili'd  10-28-02:  8:4.5  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-36-000] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  23.  2002. 

Take  notice  that  on  October  18,  2002, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  Eleventh  Revised  Sheet 
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No.  9,  and  Eighth  Revised  Sheet  No.  10. 
to  become  effective  October  1.  2002 

Dauphin  Island  states  that  these  tariff 
sheets  reflect  changes  to  Maximum 
Daily  Quantities  (MDQ's)  and  the 
termination  of  two  contracts. 

Dauphin  Island  states  that  copies  of 
the  filing  are  being  served 
contemporaneously  on  all  participants 
listed  on  the  service  list  in  this 
proceeding  and  on  all  persons  who  are 
required  by  the  Commission's 
regulations  to  be  served  with  the 
application  initiating  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.21 1  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  fded  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
rding  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  fdings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary 

|FR  Dot .  02-27474  Filed  10-28-02.  84.5  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-554-001  ] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Tariff  Filing 

October  22.  2002 

Take  notice  that  on  October  15.  2002. 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  fding  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 


Volume  No.  1.  the  revised  tariff  sheets 
listed  in  Appendix  A  to  the  filing,  with 
d  propo.sed  effective  date  of  October  1. 
2002. 

ESNG  ret;eived  an  order  in  RP02-535- 
000  on  October  1.  2002  that  rejected  the 
tariff  sheets  filed  in  its  September  6, 
2002  storage  tracker  filing.  The  tariff 
sheets  were  filed  to  revise  ESNG's  rates 
under  Rate  Schedule  CFSS  in  order  to 
track  rate  changes  submitted  by 
Columbia  Gas  "Transmission  Corporation 
(Columbia)  on  August  30,  2002.  in 
Docket  No.  RP02-526-000.  Columbia's 
tariff  sheets  were  rejected  by  a 
Commission  Letter  Order  issued 
September  26.  2002.  Subsequently. 
ESNG's  tariff  sheets  were  rejected  as 
moot.  In  this  filing  ESNG  is  requesting 
that  tariff  sheets  originally  filed  on 
September  24,  2002  in  Docket  No. 
RP02-554-000  be  withdrawn  and 
substitute  tariff  sheets  are  being  filed  (in 
the  same  docket)  which  track  the 
original  changes  in  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco) 
storage  rates  but  also  include  corrected 
rates  proposed  to  be  changed  under  Rate 
Schedule  C^FSS  from  the  filing  made  on 
September  6,  2002. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commissions  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  (Commission's  Web  site  at 
httpi/fvMMwferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  .See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r., 

Di'f>iitv  Si'(  rt'tan 

|FR  UiM    02-27463  Filed  10-28-02;  8:45  am] 

8ILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP{»-1-000] 

El  Paso  Pipeline  Company;  Notice  of 
Site  Visit 

October  23,  2002. 

Beginning  on  Tuesday.  November  5, 
2002,  and  ending  on  Thursday. 
November  8,  2002,  the  Federal  Energy 
Regulatory  Commission  staff  will 
conduct  a  limited  site  visit  of  the 
existing  and  proposed  compressor 
station  locations  where  El  Paso  Natural 
Gas  Company  (El  Paso)  proposes  to 
construct  and  operate  facilities  for  the 
Power  Up  Project. 

On  November  5,  we  will  visit  the 
proposed  Wink  and  Black  River 
Compressor  Station  sites  and  the 
existing  Cornudas  Compressor  Station, 
in  that  order.  We  will  meet  at  8  AM  at 
the  following  location  near  the  proposed 
Wink  Compressor  Station:  ALCO 
Discount  Store  308  E.  U.S.  Highway  302 
Kermit,  Texas  79475.  El  Paso  contact  for 
directions:  Jeff  Blake,  (713)  594-9122. 

On  November  6,  we  will  meet  at  8  AM 
at  the  existing  El  Paso  Compressor 
Station.  We  will  visit  the  existing  El 
Paso.  Florida,  and  Lordsburg 
Compressor  Stations,  in  that  order.  The 
address  for  this  location  is:  El  Paso 
Compressor  Station,  12600  McCombs  St. 
El  Paso,  Texas  79934.  El  Paso  contact 
for  directions:  Keith  Udhe.  (915)  821- 
8081. 

On  November  7.  we  will  visit  the 
proposed  Cimarron  and  Tom  Mix 
Compressor  Station  sites  and  the 
existing  Casa  Grande  Compressor 
Station,  in  that  order.  We  will  meet  at 
8  AM  at  the  following  location  near  the 
proposed  Cimarron  Compressor  Station: 
Best  Western  Plaza  Inn  (I-IO  Exit  340), 
1100  W.  Rex  Allen  Dr.,  Willcox, 
Arizona.  El  Paso  contact  for  directions: 
Sheila  Castellano,  (719)  510-3516. 

Please  contact  El  Paso  for  directions 
to  the  identified  compressor  stations. 
For  further  information,  call  the  Office 
of  External  Affairs,  at  1-866-208-FERC. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretan-. 

|FR  Doc.  02-27449  Filed  10-2H-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOS-26-000] 

Gulfstream  Natural  Gas  System,  L.L.C.; 
Notice  of  Tariff  Filing 

October  21.  2002. 

Take  notice  that  on  October  16,  2002, 
Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  Second  Revised  Sheet  No.  2;  First 
Revised  Sheet  No.  190;  Original  Sheet 
No.  190A;  and  First  Revised  Sheet  No. 
191,  to  become  effective  November  16, 
2002, 

Gulfstream  states  that  the  purpose  of 
this  filing  is  to  revise  the  capacity 
release  provisions  in  Section  26  of  the 
General  Terms  and  Conditions  with  the 
addition  of  a  new  Section  26.6,  which 
sets  forth  its  right  to  terminate 
temporary  capacity  releases  by  shippers 
who  are  not  creditworthy  or  who  have 
become  non-creditworthy  and  also 
clarifies  that  it  may  notify  releasing 
shippers  and  suspend  or  terminate  the 
capacity  release  if  the  replacement 
shippers  are  riot  creditworthy  or  have 
become  non-creditworthy,  thus 
reverting  the  capacity  back  to  the 
releasing  shippers. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 


encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[PR  Doc.  02-27466  Filed  10-28-02:  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-422-003] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Application  To 
Amend  Certificate  of  Public 
Convenience  and  Necessity 

Issued:  October  23.  2002. 

On  October  15.  2002.  Kern  River  Gas 
Transmission  Company  (Kern  River). 
295  Chipeta  Way.  Salt  Lake  City,  Utah, 
84108.  filed  an  application  in  Docket 
No.  CP01^22-003  pursuant  to  Section 
7c  of  the  Natural  Gas  Act  (NGA)  and 
Subpart  A  of  Part  157  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energv  Regulatory  Commission 
(Commission),  for  an  amended 
certificate  of  public  convenience  and 
necessity  authorizing  Kern  River  to 
install  and  operate  modified  compressor 
facilities  for  its  2003  Expansion  Project, 
for  which  an  Order  Denying  Rehearing 
and  Issuing  Certificate  (Order)  was 
issued  on  July  17.  2002  in  Docket  No. 
CPOl-422-060,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link. 

Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  502-8659. 

Kern  River  states  that  the  Order 
authorized  Kern  River  to  construct  and 
operate  additional  facilities  needed  to 
expand  its  transportation  capacity  from 
Opal,  Wyoming  to  delivery'  points 
primarily  in  California.  At  its  existing 
Muddv  Creek  Compressor  Station, 
located  in  Lincoln  County,  Wyoming. 
Kern  River  states  that  it  was  authorized 
to  install  two  additional  Solar  Mars  100 
SoLoNox  turbine-driven  centrifugal 
compressor  units  (15,000  ISO 
horsepower  each)  and  to  upgrade  an 
existing  Solar  Mars  100  compressor  unit 
that  is  currently  derated  to  a  Mars  90 


equivalent  with  13,000  ISO  horsepower. 
According  to  Kern  River,  upgrading  the 
existing  unit  to  the  full  15,000  ISO 
horsepower  rating  of  a  Mars  100 
compressor  unit  was  to  have  been 
accomplished  through  control  software 
changes. 

Instead  of  upgrading  the  existing 
derated  unit.  Kern  River  states  that  it  is 
now  proposing  to  replace  h  with  a 
different  Mars  100  compressor  unit 
equipped  with  an  Augmented  Backside 
Cooled  (ABC)  combustor  liner  that  is 
expected  by  its  manufacturer.  Solar 
Turbine 

Inc.  (Solar),  to  significantly  redu(  e 
pollutant  emissions.  The  replacement 
compressor  unit  would  be  installed  as 
part  of  a  Solar  research  and 
development  project  and  would  be 
provided  at  no  additional  cost  to  Kern 
River.  The  replacement  unit  would  have 
exactly  the  same  horsepower  as  the 
derated  unit  would  have  had  after  being 
upgraded  as  part  of  the  Kern  River  2003 
expansion  project. 

Kern  River  states  that  it  is  requesting 
authorization  by  no  later  than  lanuarv  1. 
2003.  so  that  the  proposed  modification 
mav  be  incorporated  into  Kern  River's 
2003  Expansion  Project,  which  is 
scheduled  to  be  completed  and  in- 
service  by  May  1,  2003. 

Anv  questions  regarding  this 
application  may  be  directed  to  Billie  L. 
Tolman,  Manager,  Tariffs  &  Certificates, 
Kern  River  Gas  Transmission  Company. 
P.  O.  Box  582000.  Salt  Lake  City.  Utah 
84158-2000.  at  (801)  584-6976. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  November  13.  2002. 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  ser\'ice  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
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Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  uf  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  ct)mment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  pers(5ns  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  ("FR 
385.2001(a)(l)(iii)  and  instructions  on 
Commission's  Web  site  under  the  "e- 
Filino"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  ludge.  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Dfputy  SecredJA 

[FR  Doc.  02-27409  Filed  10-28-02;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-34-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  l.i.  1002 

Take  notice  that  on  October  18.  2002. 
Kern  River  Gas  Transmission  ("ompanv 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  October  1.  2002 

First  Revised  Ninth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  5-A 
Third  Revised  Sheet  No.  140 

Fourth  Revised  Sheet  No.  144 
Third  Revised  Sheet  No.  14.t 
Third  Revised  Sheet  No.  161 
Third  Revised  Sheet  No.  822 
Third  Revised  Sheet  No.  82,') 
Third  Revised  Sheet  No  8:w 

Kern  River  states  that  the  purpose  of 
this  filing  is  to  revise  Kern  River's  tariff 
to  reflect  the  expiration  of  the  temporary 
waiver  of  the  rate  ceiling  on  shorl-term 
capacity  release  transactions. 

Kern  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 


and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Rtigulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
2()42H.  in  aci;ordan(:e  with  sections 
385.214  or  .385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  he  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  tf)  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivuif  /f^n  gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTV.  (202)  502-8659.  Comments, 
prote.sts  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper  The  (iommission  strongly 
encourages  electronic  filings.  Sfc.  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instruc:tions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson.  |r.. 

Dtfputy  Si;cri!tun 

|FR  Doc.  02-27472  Filed  10-28-02:  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-362-002] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Filing 

Oi  lober22.  2002. 

Take  notice  that  on  October  15.  2002. 
PG&E  Gas  Transmission.  Northwest 
Corporation  (GTN)  tendered  for  filing 
tariff  sheets  to  modify  the  Tariff 
mechanism  that  allows  the  pipeline  to 
enter  into  pre-arranged  capacity  sales 
with  its  shippers.  GTN  requests  that 
these  tariff  sheets  become  effective  on 
November  14,  2002. 

GTN  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://wH'w. ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TT'V'.  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Dfpiitv  Sfcn-tary 

|FK  D(>(    02-27402  Filed  10-28-02;  8:45  am] 

BILLING  COD€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-51 8-031] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

October  22.  2002. 

Take  notice  that  on  October  16.  2002, 
PG&E  Gas  Transmission.  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  Third  Revised 
Sheet  No.  128,  to  be  effective  November 
16,  2002. 

GTN  states  that  the  filing  is  being  file 
to  incorporate  language  articulating 
post-open  season  procedures  as  they 
relate  to  the  awarding  of  capacity. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  502-8659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-27476  Filed  10-28-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-32-000] 

Stingray  Pipeline  Company,  L.L.C.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  22,  2002. 

Take  notice  that  on  October  18,  2002, 
Stingray  Pipeline  Company,  L.L.C. 
(Stingray)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
186,  to  become  effective  on  December  1, 
2002. 

Stingray  states  that  this  filing  is  being 
made  to  comply  with  Section  2.5  of  a 
Stipulation  and  Agreement  (S&A)  filed 
in  Docket  No.  RP99-16&-000  on 
September  19,  2002.  The  filing  institutes 
a  new  provision  in  section  22.5  of  the 
General  Terms  and  Conditions  of 
Stingray's  FERC  Gas  Tariff  that  will 
provide  Stingray  the  right  to  process 
delivered  natxu-al  gas  for  removal  of 
liquid  and  liquefiable  hydrocarbons  so 
long  as  Stingray  redelivers  thermally 
equivalent  quantities  of  natiual  gas  to  its 
shippers. 

Stingray  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

(FR  Doc.  02-27470  Filed  10-28-02;  8:45  am] 

BILUNG  CODE  671 7-01 -4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP02-32-002] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Filing 

October  22.  2002. 

Take  notice  that  on  October  1,  2002, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1  ("Tariff),  the  tariff  sheets 
listed  in  Appendix  A  of  the  filing 
proposed  to  be  effective  on  November  1 , 
2002. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  comply  with  Ordering 
Paragraph  (B)  of  the  Commission's 
Order  Issuing  Certificate  issued  June  28, 
2002.  in  Docket  No.  CP02-32-000 
("June  28  Order").  Texas  Eastern  states 
that  the  tariff  sheets  listed  in  Appendix 
A  establish  the  maximum  recourse  rate 
and  the  related  negotiated  rate  for 
service  on  Texas  Eastern's  TIME  Project 
facilities,  as  required  by  the  June  28 
Order,  and  incorporate  references  to  the 
new  incremental  TIME  service  into  Rate 
Schedule  FT-1  and  the  General  Terms 
and  Conditions  of  the  Tariff,  including 
the  reference  in  Section  3  of  Rate 
Schedule  FT-1  specifically  required  by 
the  Commission  in  Ordering  Paragraph 
(B)(4)  of  the  June  28  Order. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 


customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-27448  Filed  10-28-02;  8:4.5  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP03-33-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Tariff  Filing 

October  23.  2002. 

Take  notice  that  on  October  17.  2002. 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  on  November 
1,  2002: 

Original  Sheet  No.  5lC 

Original  Sheet  No.  105 

Sheet  Nos.  106—125 

First  Revised  Sheet  No.  297A 

First  Revised  Sheet  No.  297B  4lh  Rev  First 

Revised  Sheet  No.  529 
Fourth  Revised  Sheet  No.  624 
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Te.xas  Eastern  states  that  these  tariff 
sheets  are  being  filed  to  implement  an 
initial  incremental  maximum  recourse 
rate  for  ser\ice  under  Rate  Schedule 
MLS-1  on  the  Fayette  Lateral,  a  new- 
lateral  constructed  under  Texas 
Eastern's  blanket  certificate  authority.  In 
addition,  Texas  Eastern  and  Duke 
Energy  Favette.  LLC  have  agreed  to  a 
negotiated  rate  for  up  to  125,001) 
dekatherms  per  day  of  firm 
transportation  service  on  the  Fayette 
Lateral  pursuant  to  Rate  Schedule  MLS- 
1  to  a  new  620  megawatt  electric 
generating  plant  being  constructed  by 
Duke  Energy  Fayette,  LLC]  in  Fayette 
Countv.  Pennsylvania,  with  service 
commencing  November  1.  2002.  The 
tariff  sheets  filed  herewith  also  establish 
the  negotiated  rate  with  Duke  Energy 
Favette,  LLC  and.  in  accordance  with 
the  Commission's  Policy  Statement  on 
Alternatives  to  Traditional  ("ost-of- 
Service  Ratemaking  ff)r  Natural  Gas 
Pipelines,  reflect  the  essential  elements 
of  the  negotiated  rate  contract. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  ur  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  ('ommission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Comm^ission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http  //' 
WV)-^'. fere. gov  using  the  "FERRIS"  link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  nf 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the    e-Filing  "  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary' 

(PR  Doc.  02-27471  Filed  10-28-02,  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


(Docket  Nos.  CP88-391-027  and  RP93-162- 
012.  CP88-391-028  and  RP93-162-0131 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Annual  Cash- 
Out  Filing 

().  lohet  2A.  2002 

Take  notice  that  on  September  30. 
2002,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  in  Docket 
Nos.  CPH8-391-027  and  RP93-162-012 
its  annual  report  of  cash-out  purchases 
for  the  period  August  1.  2001  through 
July  31,  2002.  The  report  was  filed  to 
comply  with  the  cash-out  provisions  in 
Section  15  of  the  General  Terms  and 
Conditions  of  Transco's  FERC  Gas 
Tariff  Transco  filed  various  Appendices 
with  the  annual  cash-out  report  at  A-1. 
A-2.  B-l,B-2.andC-3 

Take  notice  that  on  October  11.  2002, 
Transco  filed  in  Docket  Nos.  CP88-391- 
028  and  RP93-162-013  to  correct 
certain  clerical  errors  in  Appendixes  A- 
1,  A-2.  and  B-1  to  its  September  30 
annual  cash-out  filing.  Transco  explains 
that  Appendix  A-1  sets  forth  the 
quantities  purchased  and  sold  for  each 
shipper  for  cash-out  purchases  and  sales 
during  the  Annual  Cash-Out  Period 
Appendix  A-2  sets  forth  the  amounts 
paid  to  or  bv  each  shipper  for  cash-out 
purchases  and  sales  during  the  Annual 
Cash-Out  Period.  Appendix  B-1  sets 
forth  the  quantifies  purchased  and  sold 
for  each  shipper  for  cash-out  purchases 
and  sales  under  each  Pipeline 
Interconnect  Balance  Agreement  (PIBA) 
on  Transco's  system  during  the  Annual 
Cash-out  Period.  In  order  to  correct  the 
clerical  errors.  Transco  submitted 
revised  Appendices  A-1,  A-2,  and  B-1 
to  its  Annual  Cash-Out  Report  filed  on 
September  30.  Transco  asserts  that  for 
the  c:onvenience  of  the  Commission  and 
interested  Parties,  it  also  included  the 
appendices  of  the  September  30  filing 
which  are  not  being  revised:  Appendix 
B-2  which  sets  forth  the  amount 
purchased  and  sold  for  each  shipper  for 
cash-out  purchases  and  sales  under  each 
PIBA  and  Appendix  C-1  which 
compares  Transco's  cash-out  and  PIBA 
revenues  received  with  costs  incurred 
on  a  monthly  basis  for  the  current 
armual  billing  period. 

Transco  states  that  the  report  shows 
that  for  the  annual  cash-out  period 
ending  July  31,  2002.  Tramsco  has  a  net 
underrecovery  of  $22,908,461.  Transco 
alleges  that  in  accordance  with  Section 
15  of  its  tariff  it  will  carry  forward  such 
net  underrecovery  to  offset  auiy  net 


overrecovery  that  may  occur  in  future 
cash-out  periods. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  by  November 
4,  2002.  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
i\-ww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 


Linwood  A.  Watson.  |r.. 

Deputy  Secretary. 

|FR  Dot:   02-27450  Filed  10-28-02;  8:45  ami 

BILUNG  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-22-000] 

Transcontinental  Gas  Pipe  Line 
Corporation  Notice  of  Tariff  Filing 

October  18.  2002. 

Take  notice  that  on  October  15,  2002. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  the 
tariff  sheets  listed  in  Appendix  A 
attached  to  the  filing,  and  their 
proposed  effective  dates  are  detailed  in 
the  Appendix. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  update  certain 
Delivery  Point  Entitlement  (DPE)  tariff 
sheets  in  accordance  with  the 
provisions  of  Section  19  of  the  General 
Terms  and  Conditions  of  Transco's 
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Third  Revised  Volume  No.  1  Tariff. 
Specifically,  such  tariff  sheets  have  been 
revised  to  include  changes  associated 
with  (1)  completed  incremental  capacity 
expansions  and  (2)  miscellaneous 
adjustments. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154,210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
n-ww. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

\VR  Doc.  02-27464  Filed  10-28-02;  8:45  anil 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-35-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  23.  2002. 

Take  notice  that  on  October  18,  2002. 
Wyoming  Interstate  Company.  Ltd. 
(WIC)  tendered  for  filing  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  2, 
Twelfth  Revised  Sheet  No.  36,  with  an 
effective  date  of  July  1,  2002. 

WIC  states  that  it  is  submitting  this 
tariff  sheet  to  add  a  provision  approved 
in  the  Docket  No.  RP02-286-000 
proceeding  to  the  tariff  sheet  recently 
approved  in  the  Docket  No.  RPOO-484- 


003  proceeding.  No  new  changes  are 
proposed  to  the  sheet. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington,  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
w'W'W. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 

For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  502-8659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretan,: 

IFK  Doi-.  02-2747:<  Filed  10-28-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission 

October  23.  2002. 

Take  notice  that  the  following 
hvdroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Major 
Unconstructed  Project. 

b.  Project  No.:  12379-000. 

c.  Date  filed:  September  27.  2002. 

d.  Applicant:  Lake  Dorothy  Hydro. 
Inc. 

e.  Name  of  Project:  Lake  Dorothy 
Hydroelectric  Project. 

f.  Location:  On  1.804  acres 
administered  by  the  Tongass  National 
Forest,  at  Lake  Dorothy  on  Dorothy 
Creek,  near  Juneau.  Alaska.  Township 
42S,  Range  69E  and  70E.  Copper  River 
Meridian. 


g.  Filed  Pursuant  to:  Federal  Power 
Act  16U.S.C.  791  (a)-825  (r). 

h.  Applicant  Contact:  Mr.  Corry  \' 
Hildenbrand,  President.  Lake  Dorothy 
Hvdro.  Inc..  5601  Tonsgard  Court, 
luneau,  AK  99801-7201.  (907)  463- 
6315;  and  Ms.  Susan  Tinney.  Licensing 
Coordinator.  S.  Tinnev  Associates,  Inc., 
P.O.  Box  985.  Lake  City,  CO  81235, 
(970)944-1020. 

i.  FERC  Contact:  Michael  H.  Henrv,  E- 
mail — mike. henryU ferc.gov  or  telephone 
(503)  944-6762. ' 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  (Mivironmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  fnllnw 
the  instructions  for  filing  commenis 
described  in  item  k  below. 

k.  Deadline  for  filing  requests  for 
cooperating  agencv  status:  Docemtjer  7, 
2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  K 
Salas,  Secretary  '^ederal  Energy 
Regulatory  Comj    ission.  888  First 
Street.  NE.,  Washington.  DC  20426. 

Requests  for  cooperating  agency  status 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  [http:// 
wixiv. fere. gov)  under  the  "e-Filing"  link 

1.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

m.  The  Lake  Dorothv  Project  would 
consist  of:  (1)  a  proposed  lake  tap  of 
Lake  Dorothy  and  680-foot-long  water 
transmission  tunnel  that  would 
discharge  water  into  Dorothy  Creek 
between  Lake  Dorothy  and  Lieuy  Lake. 
Water  then  fiows  out  of  Li(niy  Lake  into 
Bart  Lake  via  the  natural  streambed 
between  Lieuy  and  Bart  Lakes,  keeping 
Bart  Lake  at  optimum  levels  for  power 
generation;  (2)  a  proposed  lake  tap  of 
Bart  Lake,  935-foot-long  power  tunnel, 
and  6,900-f()ot-long  pen.stock  from  Bart 
Lake  to  a  14.3  megawatt  surface 
powerhouse  near  tidewater:  (3)  3.5  hall 
miles  of  proposed  overhead 
transmission  line  that  would  intertie 
with  an  existing  overhead  transmission 
line  from  the  Snettisham  Hydroelectric 
Project,  which  conveys  power  through  a 
submarine  cable  across  the  Taku  Inlet  to 
Juneau,  Alaska.  The  average  annual 
generation  is  expected  to  he  74,500 
megawatt  hours.  The  proposed  project 
facilities  would  be  owned  by  the 
applicant. 

n.  A  copy  of  the  application  is 
available  for  review  at  the  ("-ommission 
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in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
/iKp./Anviv./prf  gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  (202)  502-H222  or 
for  TTY.  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

o.  Procedural  schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Revisions  to  the  schedule  will 
be  made  as  appropriate. 
Issue  Acceptance  or  Deficiency  Letter 

December  2002 
Notice  soliciting  final  terms  and 

conditions  December  2002 
Notice  of  the  availability  of  the  draft  EA 

April  2003 
Notice  of  the  availability  of  the  final  EA 

lune  2003 
Readv  for  Commission's  decision  on  the 

application  September  2003 

l.inwood  .\.  Watson,  Jr., 

Dt-puty  .Sf'rrefon 

[FR  Doc.  02-27454  Filed  10-28-02;  8:45  am] 

BILLING  CODE  671 7-01 -<» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2552-058] 

Notice  of  Scoping  Meetings  and  Site 
Visit  and  Solicitation  of  Scoping 
Comments 

October  23.  2002 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  Commission  and  are  available  for 
public  inspection: 

a.  Type  of  Application:  License 
Surrender  for  the  Fort  Halifax  Project. 

b.  Project  \o.:  2552-058. 

c.  Date  filed:  lune  20.  2002. 

d.  Applicant:  FPL  Energy  Maine 
Hydro  LLC  (FPL). 

e.  \ame  of  Project:  Fort  Halifax 
Project. 

f.  Location:  The  project  is  located  on 
the  Sebastict)ok  River,  in  Kennebec 
County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  825(r)  799  and  801. 

h.  Applicant  Contact:  F  Allen  Wiley. 
FPL  Energy  Maine  Hydro  LLC.  160 
Capitol  Street,  Augusta,  ME  04330.  (207) 
623-8413. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addres.sed  to  either 
Mrs.  Jean  Potvin  at  (202)  502-8928.  or 
e-mail  address:  jean.potvin@ferc.gov  or 


Mr.  Robert  Fletcher  at  (202)  502-8901. 
or  e-mail  address: 
rohert.fletcher@ferc.gov. 

j  Deadline  for  filing  scoping 
comments:  November  15,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  (lommission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
2552-058)  on  any  comments  or  motions 
filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  c(jpy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  projet:t.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  t:omments  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  [http:// 
v\'ww.fen:.gov)  under  the  "e-Filing"  link. 

k.  Description  of  the  Project:  FPL 
proposes  to  surrender  the  license  for  the 
Fori  Halifax  Project.  As  part  of  its 
request.  FPL  proposes  to  remove  a  72- 
foot  section  of  the  spillway  to  provide 
permanent  fish  passage.  The  remainder 
of  the  dam  will  remain  intact.  The 
partial  removal  of  the  dam  will  result  in 
a  lowering  of  the  Fort  Halifax 
impoundment  directly  upstream  of  the 
dam  by  as  much  as  25  feet.  The  partial 
dam  removal  will  make  an  additional 
5.2  miles  of  riverine  habitat  available  to 
anadromous  fish  using  the  Kennebec 
River  drainage  system. 

I.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
wwv^-.  fere. gov  using  the  "RIMS"  link — 
select  "Docket  #  "  and  follow  the 
instructions  (call  202-502-8222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Scopmg  Process:  The  Commission 
intends  to  prepare  an  Environmental 
assessment  (EA)  on  the  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  The  EA  will 
consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action.  As  a  result  of  the  Commissions 
[ulv  7,  2002  public  notice  requesting 
comments  on  the  application,  numerous 
filings  were  made  raising  a  variety  of 
issues  related  to  the  project. 


Commission  staff  will  conduct  a  scoping 
meeting  to  receive  additional 
information  on  the  issues  raised  these 
filings. 

Scoping  Meetings 

FERC  staff  will  conduct  one  agency 
scoping  meeting  and  one  public 
meeting.  The  agency  scoping  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns,  while  the  public  scoping 
meeting  is  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  the  staff  in  identifying  the 
scope  of  the  environmental  issues  that 
should  be  analyzed  in  the  EA. 

The  times  and  locations  of  these 
meetings  are  as  follows: 

Agency  Scoping  Meeting 

Date:  Thursday,  November  7,  2002. 

Time:  10  am  to  12  noon. 

Place:  Elks  905  Banquet  &  Conference 

Center. 
Address:  76  Industrial  Park  Road, 

Waterville,  ME. 

Public  Scoping  Meeting 

Date:  Thursday.  November  7,  2002. 

Time:  7  pm  to  9  pm. 

Place:  Same  location  as  for  the  Agency 

Meeting. 
Address:  Same  address  as  for  the 

Agency  Meeting. 

Site  Visit 

The  Applicant  and  FERC  staff  will 
conduct  a  site  visit  of  the  project  on 
November  6,  2002,  between  1:30  pm 
and  3:30  pm.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend.  All  participants  should  meet 
at  the  project  for  a  short  overview  of  the 
hydro  operations.  Participants  in  the 
site  visit  will  need  to  provide  their  own 
transportation.  All  participants  are 
responsible  for  their  own  transportation 
to  the  site. 

Obfectives 

At  the  scoping  meetings,  the  staff  will: 

(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA  based  on  comments  received  to  date; 

(2)  solicit  from  the  meeting  participants 
additional  information,  especially 
quantifiable  data,  on  the  resources  at 
issue;  (3)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA;  (4) 
determine  the  resource  issues  to  be 
addressed  in  the  EA;  and  (5)  identify 
those  issues  that  require  a  detailed 
analysis,  as  well  as  those  issues  that  do 
not  require  a  detailed  analysis. 
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Procedures 

The  meetings  are  recorded  by  a 
stenographer  and  become  part  of  the 
formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meeting  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA, 

Linwood  A.  Watson,  )r., 

Deputy  Secretary. 

jFR  Doc.  02-27457  Filed  10-28-02;  8:45  am) 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2146-090,82-019,  and  61  &- 
104— Alabama  Coosa  River  Project,  Mitchell 
Project,  and  Jordan  Project] 

Alabama  Power  Company;  Notice  of 
Proposed  Restricted  Service  List  for  a 
Programmatic  Agreement  for 
Managing  Properties  Included  in  or 
Eligible  for  Inclusion  In  the  National 
Register  of  Historic  Places 

October  22.  2002. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  unnecessary 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  establish  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding. '  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 
who,  in  the  judgment  of  the  decisional 
authority  establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  staff  is  consulting 
with  the  Alabama  and  Georgia  State 
Historic  Preservation  Officer 
(hereinafter,  SHPOs)  and  the  Advisory 
Council  on  Historic  Preservation 
(hereinafter.  Council)  pursuant  to  the 
Council's  regulations,  36  CFR  part  800. 
implementing  Section  106  of  the 
National  Historic  Preservation  Act.  as 
amended,  (16  U.S.C.  Section  470  f),  to 
prepare  and  execute  a  programmatic 
agreement  for  managing  properties 
included  in,  or  eligible  for  inclusion  in. 
the  National  Register  of  Historic  Places 
at  Project  Nos.  2146,  82,  and  618. 

The  programmatic  agreement,  when 
executed  by  the  Commission,  the 
SHPOs,  and  the  Council,  would  satisfy 


IB  C;FR  Section  38.5.2010. 


the  Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  Out  in  accordance 
with  the  licenses  until  the  licenses 
expire  or  are  terminated  (36  CFR 
800.13[el).  The  Commission's 
responsibilities  pursuant  to  Section  106 
for  the  above  projects  would  be  fulfilled 
through  the  programmatic  agreement, 
which  the  Commission  proposes  to  draft 
in  consultation  with  certain  parties 
listed  below.  The  executed 
programmatic  agreement  would  be 
incorporated  into  any  Orders  issuing 
licenses. 

Alabama  Power  Company,  as  licensee 
for  Project  Nos.  2146,  82.  and  618.  and 
the  Mississippi  Band  of  Choctaw 
Indians.  Jena  Band  of  Choctaw  Indians, 
Chickasaw  Nation,  Poarch  Band  of 
Creek  Indians,  and  the  U.S.  Bureau  of 
Indian  Affairs  have  expressed  an 
interest  in  this  preceding  and  are 
invited  to  participate  in  consultations  to 
develop  the  programmatic  agreement. 

For  purposes  of  commenting  on  the 
programmatic  agreement,  we  propose  to 
restrict  the  service  list  for  the 
aforementioned  projects  as  follows: 
Dr.  Laura  Henley  Dean.  Advisory- 

Council  on  Historic  Preservation.  The 

Old  Post  Office  Building,  Suite  803, 

1100  Pennsylvania  Avenue,  NW., 

Washington.  DC  20004. 
Amanda  McBride  or  Representative, 

Alabama  Historical  Commission,  468 

South  Perry  Street,  Montgomery, 

Alabama  36130-0900. 
David  Crass  or  Representative,  Georgia 

Historic  Preservation  Division,  156 

Trinity  Avenue  S.W.,  Suite  101. 

Atlanta.  GA  30303-1040. 
Christine  Norris,  Tribal  Historic 

Preservation  Officer,  )ena  Band  of 

Choctaw  Indians,  P.O.  Box  14,  Jena. 

LA  71342. 
William  Day.  Tribal  Historic 

Preservation  Officer,  Poarch  Band  of 

Creek  Indians,  128  Olive  St., 

Pineville,  LA  71360. 
Rena  Duncan,  Tribal  Historic 

Preservation  Officer,  Chickasaw 

Nation,  P.O.  Box  1548,  Ada.  OK 

74820. 
Ken  Carleton.  Tribal  Historic 

Preservation  Officer,  Mississippi  Band 

of  Choctaw  Indians.  P.O.  Box  6257. 

Choctaw.  MS  39350. 
Dr.  James  Kardatzke,  Bureau  of  Indian 

Affairs.  Eastern  Region  Office.  711 

Stewarts  Ferry  Pike.  Nashville.  TN 

37214. 
Kelly  Schaeffer,  6225  Brandon  Avenue, 

Suite  110,  Springfield.  VA  22150. 
Barry  Lovett  or  Representative,  Alabama 

Power  Company.  P.O.  Box  2641. 

Birmingham.  AL  35291. 
John  Harrington,  Esq.,  Office  of 

Solicitor.  Southeast  Regional  Office. 


75  Spring  St..  S.W.,  Suite  304, 
Atlanta,  GA  30303. 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  In  a  request 
for  inclusion,  please  identify  the 
reason(s)  why  there  is  an  interest  to  be 
included.  Also  please  identify  any 
concerns  about  Historic  Properties, 
including  Traditional  Cultural 
Properties.  If  Historic  Properties  are  to 
be  identified  within  the  motion,  please 
use  a  separate  page,  and  label  it  NON- 
PUBLIC Information. 

An  original  and  8  copies  of  any  such 
motion  must  be  filed  with  Magalie  R. 
Salas.  the  Secretary  of  the  Commission 
(888  First  Street.  NE..  Washington.  DC 
20426)  and  must  be  served  on  each 
person  whose  name  appears  on  the 
official  service  list.  If  no  such  motions 
are  filed,  the  restricted  service  list  will 
be  effective  at  the  end  of  the  15  day 
period.  Otherwise,  a  further  notice  will 
be  issued  ruling  on  .uiy  motion  or 
motions  filed  within  the  15  day  period. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

|FR  Doc,  02-27455  FII.hI  1()-:!8-02:  b  45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2165-015— Alabama  Black 
Warrior  River  Project] 

Alabama  Power  Company;  Notice  of 
Proposed  Revised  Restricted  Service 
List  for  a  Programmatic  Agreement  for 
Managing  Properties  Included  in  or 
Eligible  for  Inclusion  in  the  National 
Register  of  Historic  Places 

Oilohcr  22,  20U2. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission's  (C^ommission) 
Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  unnecessary 
expense  or  imprcjve  administrative 
efficiency,  the  Secretary  may  establish  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding. '  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 
who,  in  the  judgment  f)f  the  decisional 
authority  establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
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issue  in  the, proceeding  for  which  the 
list  is  established. 

The  Commission  staff  is  consulting 
with  the  Alabama  State  Historic 
Preservation  Officer  (hereinafter  SHPO) 
and  the  Advisnn.-  Council  on  HistorK 
Preservation  (hereinafter.  (j)uni:il) 
pursuant  to  the  C'ounc  il's  regulations.  36 
CFR  part  800.  implementing  Section  106 
of  the  National  Historic  Preservation 
Act.  as  amended,  (16  U.S.C.  Secti(ui  470 
f).  to  prepare  and  execute  a 
programmatic  agreement  for  managing 
properties  included  in.  or  eligible  for 
inclusion  in.  the  National  Register  of 
Historic  Places  at  Prn)ec:t  No.  216,5-01. S 

The  programmatic  agreement,  when 
e.xecuted  hv  the  Commission,  the  SHPO. 
and  the  Council,  would  satisfv  the 
Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  license  until  the  license  expires 
or  is  terminated  (36  CFR  800.13!e|).  The 
Commission's  responsibilities  pursuant 
to  Section  106  for  the  Black,  Warrior 
River  Project  would  be  fulfilled  through 
the  programmatic  agreement,  which  the 
Commission  proposes  to  draft  in 
consultation  with  certain  parties  listed 
below.  The  executed  programmatic 
agreement  would  be  incorporated  into 
any  Order  issuing  a  license. 

Alabama  Power  Company,  as  licensee 
for  Project  No.  2165.  and  the  Mississippi 
Band  of  C'hoctaw  Indians,  lena  Band  of 
Choctaw  Indians.  Chickasaw  Nation, 
Poarch  Band  of  Creek  Indians.  U.  S, 
Forest  Service,  I'.S.  Army  Corp  of 
Engineers,  and  the  U.S.  Bureau  of 
Indian  Affairs  have  expressed  an 
interest  in  this  preceding  and  are 
invited  to  participate  in  consultations  to 
develop  the  programmatic  agreement 

For  purposes  of  commenting  on  the 
programmatic  agreement,  we  propose  to 
restrict  the  service  list  for  the 
aforementioned  project  as  follows: 
Dr,  Laura  Henley  Dean.  Advisory 

Council  on  Historic  Preservation  The 

Old  Post  Office,  Building,  Suite  803, 

1 100  Pennsvlvania  Avenue.  N\V, 

Washington,  DC  20004. 
Amanda  McBride  or  Representative. 

Alabama  Historical  Commission,  468 

South  Perrv  Street,  Montgomen,'. 

Alabama  36 130-0900 
Christine  Norris,  Tribal  Historic 

Preservation  Officer,  fena  Band  of 

Choctaw  Indians,  P.O.  Box  14.  lena. 

LA  71342. 
William  Day,  Tribal  Historic 

Preservation  Officer.  Poarch  Band  of 

Creek  Indians.  128  Olive  St., 

Pineville.  LA  71360. 
Rena  Duncan,  Tribal  Historic 

Preservation  Officer,  Chickasaw 

Nation.  P.O  Box  1548.  Ada.  OK 

74820. 


Ken  Carleton.  Tribal  Historic 

Preservation  Offi(  er.  Mississippi  Band 
of  Cihoctaw  lndi.Jns.  P.O.  Box  6257, 
Choctaw.  MS  39350. 

IJr   lames  Kardatzke.  Bureau  of  Indian 
Affairs,  Lastern  Region  Office,  711 
Stewarts  Ferry  Pike,  Nashville.  TN 
37214. 

Elrand  Denson  or  Representative, 
I'nited  States  Forest  Service.  2946 
(Chestnut  St..  Montgomery,  ,\L  36107- 
3010 

Michael  Eubanks.  United  States  Army 
Corp  of  Engineers,  109  Saint  Joseph 
St.,  Mobile,  AL  36628. 

Charles  Gault,  E.sq.,  Office  of  Solicitor. 
530  Gay  St..  Room  308.  Knoxville,  TN 
37918. 

Kellv  .S(  haeffer.  6225  Brandon  Avenue. 
Suite  no,  Springfield,  V'A  22150. 

Barry  Lovett  or  Representative.  Alabama 
Power  Companv,  P.O  Box  2641. 
Birmingham.  AL  35291 

We  propose  to  remove  the  following 
person  from  the  restricted  ser\'ice  list  for 
the  aforementioned  project  because  his 
interests  will  be  taken  into  account 
through  the  Forest  Service;  Robert 
Pasquili.  I  nited  States  Forest  Ser\'ice. 
2946  C'hestnut  St.,  Montgomery,  AL 
36107-3010. 

Anv  person  on  the  official  service  list 
for  the  above-captioned  proceeding  may 
request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established, 
bv  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  In  a  request 
for  inclusion,  please  identifv'  the 
reason(sl  whv  there  is  an  interest  to  be 
included.  Also  please  identify-  any 
concerns  about  Historic  Properties, 
including  Traditional  Cultural 
Properties.  If  Historic  Properties  are  to 
he  identified  within  the  motion,  please 
use  a  separate  page,  and  label  it  NON- 
PUBLIC Information. 

An  original  and  8  copies  of  any  such 
motion  must  be  filed  with  Magalie 
Salas.  the  Secretary  of  the  Commission 
(888  First  Street,  NE.,  Washington.  DC 
20426)  and  must  be  served  on  each 
person  whose  name  appears  on  the 
official  service  list.  If  no  such  motions 
are  filed,  the  restricted  service  list  will 
be  effective  at  the  end  of  the  15  day 
period.  Otherwise,  a  further  notice  will 
be  issued  ruling  on  any  motion  or 
motions  filed  within  the  15  day  period. 

Linwood  A.  Watson,  |r., 

Drpiitv  Sccrrtarv 

|FR  Dix    02-27456  Filed  10-28-02;  8:45  am] 

BILLING  COOC  6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12125-001] 

Quantum  Energy  Solutions;  Notice  of 
Surrender  of  Preliminary  Permit 

October  22.  2002. 

Take  notice  that  Quantum  Energy 
Solutions,  permittee  for  the  proposed 
Gravs  Harbor  Project,  has  requested  that 
its  preliminary  permit  be  terminated. 
The  permit  was  issued  on  March  13. 
2002.  and  would  have  expired  on 
February  28,  2005.  The  project  would 
have  been  located  on  the  Pacific  Ocean 
and  Gravs  Harbor  in  Grays  County. 
Washington. 

The  permittee  filed  the  request  on 
August  28,  2002,  and  the  preliminary 
permit  for  Project  No,  12125  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday,  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4.  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  |r., 

Ih'putv  Sfi  rt'tarw 

IFK  Doc.  02-27452  Filed  10-28-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12126-001] 

Quantum  Energy  Solutions;  Notice  of 
Surrender  of  Preliminary  Permit 

(litober  22.  2002. 

Take  notice  that  Quantum  Energy 
Solutions,  permittee  for  the  proposed 
Newport.  Oregon  Jetty  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
March  13,  2002.  and  would  have 
expired  on  February  28,  2005.  The 
project  would  have  been  located  on  the 
Pacific  Ocean  and  Yaquina  River  in 
Lincoln  County,  Washington. 

The  permittee  filed  the  request  on 
August  28,  2002,  and  the  preliminary 
permit  for  Project  No.  12126  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday,  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
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remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-27453  Filed  10-28-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RIUI01-8-O00] 

Revised  Public  Utility  Filing 
Requirements;  Notice 

October  21,  2002. 

1 .  In  Order  Issuing  Instruction  Manual 
for  Public  Utilities  to  Use  to  File  Their 
Electric  Quarterly  Reports,  issued  on 
May  29,  2002,  the  Commission  defined 
the  specific  filing  instructions  for 
complying  with  Order  2001,  Revised 
Public  Utility  Filing  Requirements,  (67 
FR  31043.  FERC  Stats.  &  Regs.  1  31,127, 
April  25,  2002).  This  notice  is  to 
provide  guidance  to  aid  public  utilities 
preparing  their  Electric  Quarterly  Report 
filings  and  to  clarify  previous 
instructions. 

2.  This  guidance  is  divided  into  four 
parts:  general  information,  filer 
information,  contract  information,  and 
transaction  information.  In  this 
document,  "Filer,  Contract,  and 
Transaction  Templates"  refer  to  the 
three  sheets  of  the  Excel  format  (or  the 
three  sections  of  the  CSV  format) 
detailing  the  proper  file  structure  of  the 
Electric  Quarterly  Report.  These  are 
posted  on  FERC's  web  site  at  http:// 
www.ferc.gov/electric/electric.h  tm . 
Filers  are  encouraged  to  read  this 
guidance  to  ensure  that  they  fill  out 
their  Electric  Quarterly  Reports 
correctly. 

General  Iiifonnation 

3.  Every  utility  with  a  tariff  on  file 
with  the  Commission  pursuant  to  Part 
35  of  the  Commission's  regulations  must 
file  the  Electric  Quarterly  Report,  even 
if  there  are  no  contracts  imder  any  of  a 
utility's  tariffs  or  rate  schedules,  or  no 
sales  were  made  during  the  quarter. 
Respondents  writhout  sales  should  leave 
the  transaction  template  blank, 

4.  Utilities  must  inform  the 
Commission  promptly  of  any  change  in 
status  that  would  reflect  a  departure 
from  the  characteristics  the  Coimnission 
has  relied  upon  in  approving  market- 
based  pricing.  A  newly  authorized 


power  marketer  may  elect  to  report  such 
changes  in  conjunction  with  its  updated 
market  analysis  or  in  a  separate  report 
filed  under  the  docket  number  in  which 
it  received  market-based  rate  authority. 
Such  designations  were  previously  filed 
with  the  first  Power  Marketer  Quarterly 
Report, 

For  the  October  31,  2002  Filing: 

5.  When  filling  out  the  description 
information  in  the  E-filing  web  page,  list 
every  regulated  utility  by  name  that  is 
included  in  the  filing  as  a  seller.  (In 
other  words,  if  a  parent  company  is 
filing  for  several  subsidiaries,  each  of 
which  has  tariffs  on  file,  each  subsidiarv' 
should  be  listed  separately  in  the 
description.)  This  will  aid  searches  in 
FERRIS  for  the  desired  filing. 

6.  If  the  EQR  filing  is  over  10  Mb, 
break  it  up  as  described  in  the 
Commission's  July  1,  2002  order,'  If 
multiple  files  are  necessarv',  in  addition 
to  using  the  file  naming  convention 
described  in  the  July  order,  please 
identify  which  file  is  being  attached 
(i,e..  Volume  1,  Volume  2,  etc.)  in  the 
description  field  on  the  e-filing  page. 
There  is  no  need  to  repeat  the  Filer  or 
Contract  Template  data  on  each  file. 

7.  If  the  filing  is  10  Mb.  or  less,  please 
submit  all  of  the  data  in  one  file  rather 
than  making  multiple  smaller  filings. 

Filer  Information 

8.  In  most  cases,  the  agent, 
respondent,  and  seller  will  be  the  same. 
Each  should  be  identified.  Contact 
information  is  required  for  at  least  the 
respondent. 

a.  The  agent  is  the  party  that 
physically  makes  the  filing. 

b.  The  respondent  is  the  company 
taking  responsibility  for  making  the 
filing.  In  many  cases,  the  filing  is  on 
behalf  of  a  single  sfeller,  and  the 
respondent  and  seller  are  the  same. 
Other  possibilities  include  a  parent 
company  making  the  filing  for 
subsidiary  companies  listed  as  sellers,  a 
service  company  making  a  filing  on 
behalf  of  affiliated  sellers,  or  an  RTO/ 
ISO  making  a  filing  on  behalf  of  its 
member  utilities. 

c.  Sellers  are  public  utilities  that  have 
tariffs  and/or  rate  schedules  on  file  at 
FERC. 

Contract  Information 

9.  Seller  company  name  must  be 
spelled  exactly  as  listed  on  the  Filer 
Template. 

10.  Customer  DUNS  number  is  a 
required  field,  as  stated  in  the  final  rule. 


'  Order  Denying  Requests  for  Rehearing,  Requests 
for  Stay  and  Request  for  Extension,  and  Providing 
Clarification,  100  FERC  1  61,  074  (2002). 


Filings  that  are  missing  DUNS  numbers 
are  incomplete. 

11.  FERC  tariff  reference  should  list 
the  tariff  and/or  rate  schedule  approv(>d 
by  the  Commission.  For  independent 
power  marketers,  this  is  likely  "Rate 
Schedule  No.  1."  the  rate  .schedule 
authorizing  sales  at  market  based  rates. 
Examples  of  other  appropriate  entries 
are  listed  on  the  example  templates  on 
the  FERC's  web  site  at  http:// 
www.ferc.gov/electric/EQR-Excpl- 
Example.xls. 

12.  Contract  Ser\'ice  Agreement  ID  is 
a  unique  (company)  name  given  to  each 
service  agreement.  It  may  be  the  number 
assigned  by  FERC  for  those  servic:e 
agreements  that  have  been  filed  and 
approved  by  the  Commission,  or  it  can 
be  an  internal  numbering  system.  The 
filer  must  be  able  to  readily  identify-  and 
produce  a  contract  based  on  the 
Contract  Service  Agreement  ID. 

13.  The  first  tweu'e  fields  on  the 
Contract  Template  apply  to  the  entire 
contract/service  agreement.  The  last 
twenty  fields  in  the  template  apply  to 
each  contract  product.  If  a  contract 
includes  multiple  products,  each  has  to 
be  listed  separately. 

14.  Dates:  There  are  six  date  fields  in 
the  contract  template.  The  first  four  are 
related  to  the  contract  itself,  and  the  last 
two  address  the  contract  products. 
These  are: 

a.  Contract  Execution  Date  is  the  date 
the  contract  was  signed.  If  the  parties 
signed  on  different  dates,  or  there  are 
different  contract  amendments,  use  the 
latest  date  signed  as  the  contract 
execution  date, 

b.  Contract  Commencement  Date  is 
the  first  date  the  contract  was 
effective — frequently  the  first  date  of 
service  under  a  contract. 

c.  Contract  Termination  Date  is  the 
date  specified  (if  any)  in  the  contract 
that  the  contract  will  expire  of  its  own 
terms. 

d.  Actual  Termination  Date  is  the  date 
the  contract  actually  terminates.  This 
could  be  the  contract  termination  date, 
or  any  other  date  the  parties  agree  to. 
This  field  will  only  be  filled  out  after 
the  contract  has  been  terminated. 

e.  Begin  and  End  Dates  apply  to 
contract  products,  rather  than  the  whole 
contract,  and  are  to  be  used  when  there 
are  multiple  time  frames  addressed  in 
the  contract.  If  all  products  listed  in  the 
contract  begin  and  end  on  the  same 
dates  as  the  contract  does,  there  is  no 
need  to  list  dates  in  these  Begin  and  End 
Date  fields.  Therefore,  in  most  cases. 
these  fields  will  be  left  blank.  An 
example  of  when  and  how  these  fields 
should  be  used  is  this:  in  a  five-year 
power  sales  contract  with  a  different 
quantity  and  price  specified  for  each 
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year,  thf  product  (power)  would  be 
listed  on  five  lines  Each  listing  would 
have  a  unique  begin  and  end  date  and 
the  price  assigned  for  each  year  would 
be  listed  on  the  appropriate  line. 
Another  example  is  a  tr.jnsnussion 
contract  with  several  ancillary  services. 
The  transmission  service  and  each  of 
the  an<  illarv  services  could  have 
different  begin  and  end  date^ 

15.  At  least  (ine  of  the  four  rate  lields 
(rate,  rate  niinimuni.  rati-  maximum,  rate 
descriptinnl  must  i)e  filli'd  out.  For 
example,  must  mrirket-baseii  rates 
should  state  'Market-Based  Rate"  in  the 
Rate  Description  Field.  If  the  service 
does  not  have  a  rate.  NA  should  he 
entered  in  the  r.itf  description  field 

16  Other  mantiatorv  fields  include: 
Customer  name.  Contract  Affiliate, 
FERC  Tariff  Reference.  Contract  Service 
Agreement  II).  C(mtract  Executicm  Date 
and/or  t'ontrai  t  (  rimmencement  n.tlr 

Transaction  Information 

1  7  Trdnsa(  tion  data  shimld  bf  filrd 
tor  all  power  sales  pursuant  to  Part  55 
tariffs  (m  file  with  the  Cjimmissinn  Thi-. 
includes  cost-based  and  market-based 
rate  sales. 

18  .Seller  conipan\'  name  must  be 
exactly  as  listed  on  the  FiKt  and 
Contract  templates. 

19.  Customer  information  must  be 
exactly  as  listed  on  the  (>)ntract 
template 

20  FERC:  Tariff  Referencf?  and 
Contract  Service  Agreement  ID  must  be 
exactly  as  listed  in  the  Contrac  t 
Template 

il    The  system  will  allow  negative 
numbers  in  the  price  and  charge  fields 

22.  Whether  and  how  certain  types  of 
transacti(ms  should  be  reported  are  set 
forth  below: 

23.  "Tolling"  and  barter  transactions: 
Tolling  transactions  are  energy 
conversion  services  (i.e.,  converting  gas/ 
oil  coal  into  MVV)  Some  contrai  ts 
provide  for  barter  payments  (a  portion 
of  the  fuel  or  output).  These  are 
reportable  as  a  s.ile  of  electricity  under 

a  utility's  MBR  tariff.  Barter  transactions 
should  be  converted  to  a  monetary  basis 
in  the  same  manner  used  by  the  utility 
in  its  SEC  and  IRS  filings,  and  reported 
on  the  Fle(  tru  Quarterly  Rt-port 

24   BundU'd  st'r\  ii  e 

a.  if  power  is  sold  at  a  "deliyen-d 
price"  at  a  specified  point  (and 
transmission  and  ancillary  services  are 
not  separat''ly  delineated),  onh  the 
delivered  price  should  be  reported  on 
the  Electric  Quarterly  Report  as  the 
price  of  power. 

b   If  the  power  is  purchased  at  one 
location  and.  as  part  ot  the  sale,  it  is 
transmitted  to  another  location,  the 
transmission  and  any  other  related 


charges  should  be  reported  separately 
for  niarketbasi'ti  prices.  For 
graiultathered  (  ust-based  rates  bundled 
with  transmissicm.  a  [iroduct  name  will 
l)t'  added  ("grandfathered  bundled") 
that  identifies  the  transaction  as  a 
gr.iudf.ilhered  rate   Cirandfathered 
scrv  i(  es  .IPC  those  that  provided  for 
bundled  tr.msmission.  ancillary  and 
eiuT'^v  (irior  to  the  effectiveness  of 
Order  No  HHHs  OATTs  For 
(iramlfathered  transactions,  report  the 
(^omniission-apprnvcd  bundled  rate 
u  ithout  separating  the  r.ite  into 
tr.inMiussion  ,tnd  encrg\  components. 

1     The  i:ie(  tru  Quarterly  Report  has  a 
column  for  the  transmission  component 
ot  energy  sales,  Hnwever.  many 
different  servif:es  in  addition  to 
traiismisMon  are  asso(  iated  with  erfergy 
s.ilcs  lain  illarv  services  most 
(  oinmon)  I'he  Commission  needs  to 
undi'rstcind  the  derivation  of  the  total 
I mnniodity  pri(  e.  To  the  extent  that 
there  are  servu:es  delineated  in  the 
c  ontract  that  .ire  [lart  of  the  total  sale, 
they  should  be  listed  on  separate  lines 
and  pri(  ed  sfp.ir.iteK  (other  than  the 
CXI  I'ptioll  detailed  above  tor 
(irandfathered  rates) 

23   Rate  liesign:  Many  services  do  not 
have  one  [i.irt  (ommodity  rates/prices 
for  energ\  sales    I'tilities  should  use 
different  lines  for  listing  the  different 
components  of  the  rate/  pri(  e  (such  as 
reser\ati(m  fee.  commoditv'  price,  etc.) 
in  the  Contrac  t  .ind  Transai  tion 
Templates. 

2().  Clapacitv.  RMR.  and  stand-by 
service  should  be  reported  with  the 
I  ommodity  sales  if  they  are  in  the 
market-based  rate  (ontract   The 
transac  tions.  iik  hiding  these  charges. 
should  be  sufficiently  detailed  to 
explain  the  deri\'.ition  of  the  price. 

27      Border  .Agreement "  energy  sales, 
exchanges  as  part  of  a. Rate  Schedule, 
emergency  sales  or  other  sales/ 
i>x(  hanges  under  an  Interconnection 
.\greement,  line  loss  adjustments,  and 
ISO  da\  .ihead  trades  are  reportable,  just 
,is  ,in\  other  tr.ide  or  sale  is. 

-H   In  general,  QF  energy  transactions 
are  not  reportable,  as  they  have 
'exempt"  status   However,  some 
utilities  with  a  QF  exemption  have  a 
Part  35  tariff  on  file  with  the 
l>)mmission.  in  which  case  transactions 
under  that  tariff  <ire  reportable 

2*^).  .Marketing  fees  (tne  fi>e  a  marketer 
charges  the  utility  with  a  tariff  for 
m.irketing  the  energy)  should  not  be 
iiu  hided  in  the  Klei  trie  Quarterly 
Report  d  they  are  included  in  the  price 
(jf  the  energy   However,  if  the  marketing 
fee  is  assessed  se[)arate|y  to  the  buyer  in 
addition  to  the  price  of  the  energy,  the 
fee  should  be  broken  out  and  shown  on 
a  separate  line 


30.  Options  that  go  to  delivery  should 
be  reported  at  the  strike  price.  Revenue 
from  the  sale  of  the  option  should  not 
be  reported. 

Revisions  to  Electric  Quarterly  Reports 

31,  A  utility  must  file  a  revised 
Electric  Quarterly  Report  if  more 
complete  information  is  obtained  or 
errors  are  found  in  a  utility's  Electric 
Quarterly  Report.  Some  structured 
markets  do  not  give  prices/revenues  to 
sellers  until  after  30  or  more  days,  so  the 
pricing  data  will  not  be  available  by  the 
report  date,  I'tilities  should  enter  the 
transaction  quantities  and  nothing  for 
the  unknown  prices,  and  file  revised 
reports  when  the  information  becomes 
available. 

I.inwoud  .\.  VVats«)n.  Jr., 

Di'putv  St'(  ri'ian 

|FKI)(K    (12-274,=iH  Filed  1U-2H-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Collections  From  Central  Valley 
Project  Power  Contractors  To  Carry 
Out  the  Restoration,  Improvement,  and 
Acquisition  of  Environmental  Habitat 
Provisions  of  the  Central  Valley  Project 
Improvement  Act  of  1992 

agency:  Western  Area  Power 

Administration.  DOE, 

ACTION:  Notice  of  proposed  procedures. 


SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  proposing 
revised  procedures  for  the  assessment 
and  collecticm  of  restoration  fund 
payments  from  the  Central  Valley 
Project  (CAT)  Power  Contractors  as 
required  by  the  (;entral  Valley  Project 
Improvement  Act  of  1992  (CVPIA), 
These  proposed  procedures  take  a 
different  approach  toward  assessing 
Power  C;ontrat:tors'  ctjUections  that  more 
closely  reflec:ts  Western's  2004  Power 
Marketing  Plan,  Existing  procedures  are 
linked  to  an  older  and  soon  to  be 
obsolete  Powt-r  Marketing  Plan.  The 
existing  procedures  became  effective  on 
September  3,  1998.  and  will  remain  in 
effect  until  superseded  by  this  process. 
DATES:  The  ccmsultation  and  comment 
period  will  begin  on  the  date  of 
publication  of  this  Federal  Register 
notice  and  will  end  December  30,  2002, 
Western  will  present  a  detailed 
explanation  of  the  proposed  procedures 
at  a  public  information  forum  on 
November  20,  2002,  at  10  am,.  PST,  It 
will  receive  oral  and  written  comments 
at  a  public  comment  forum  beginning  at 
1  p,m,,  PST,  on  this  same  date.  Western 
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must  receive  all  comments  by  the  end 
of  the  comment  period  to  ensure  they 
are  considered. 

ADDRESSES:  Western  will  hold  the 
public  information  and  comment 
forums  at  the  Sierra  Nevada  Region 
Office,  Western  Area  Power 
Administration,  114  Parkshore  Drive, 
Folsom,  CA  95630-4710.  Send 
comments  to:  Mr.  Thomas  R.  Boyko, 
Power  Marketing  Manager,  Sierra 
Nevada  Customer  Service  Region, 
Western  Area  Power  Administration, 
114  Parkshore  Drive,  Folsom,  CA  95630- 
4710,  e-mail  boyko@wapa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Meliada  C.  Grow,  Public  Utilities 
Specialist,  Rates  Division,  Sierra  Nevada 
Customer  Service  Region,  Western  Area 
Power  Administration,  114  Parkshore 
Drive,  Folsom.  CA  95630-4710, 
telephone  (916)  353-4443,  e-mail 
grow@wapa.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3407  of  the  CVPIA  (Pub.  L.  102-575, 
Stat.  4706,  4726)  establishes  in  the 
Treasury  of  the  United  States  the  CVP 
Restoration  Fund  (Restoration  Fund)  to 
carry  out  the  habitat  restoration, 
improvement,  and  acquisition 
provisions  of  the  CVPIA.  The  CVPIA 
further  requires  the  Secretary  of  the 
Interior  to  assess  and  collect  annual 
mitigation  and  restoration  payments 


from  CVP  Water  and  Power  Contractors 
(Restoration  Payments).  The  Secretary  of 
the  Interior,  through  the  Bureau  of 
Reclamation  (Reclamation),  is 
responsible  for  determining  and 
collecting  the  CVP  Water  and  Power 
Contractors'  share  of  the  annual  Total 
Power  Restoration  Fund  Payment 
Obligation, 

Because  Western  markets  and 
transmits  CVP  power  and  maintains  all 
CVP  power  contracts,  Western  agreed  to 
administer  the  assessment  and 
collection  of  the  Restoration  Payments 
from  CVP  Power  Contractors.  Western 
executed  a  letter  of  agreement  with 
Reclamation  to  establish  procedures  for 
depositing  collections  from  CVP  Power 
Contractors  into  the  Restoration  Fund. 

Through  an  open  and  public  process, 
the  existing  procedures  became  effective 
on  September  3,  1998,  and  remain  in 
effect  until  superseded  (63  FR  41561, 
August  4,  1998).  Western  indicated  that 
it  would  review  the  procedures 
associated  with  the  assessment  and 
collection  of  the  Restoration  Payments 
from  CVP  Power  Contractors  every  5 
years  or  if  one  of  the  following  occurs: 
(1)  If  there  is  a  significant  change  to  or 
suspension  of  the  legislation;  (2)  if  a 
material  issue  arises;  (3)  if  an  apparent 
inequity  in  the  procedures  is 
discovered:  or  (4)  if  any  significant 


'change  occurs  that  affects  the 
procedures. 

Western  published  a  new  Marketing 
Plan  (2004  Power  Marketing  Plan)  in  the 
Federal  Register  on  June  25.  1999.  that 
specifies  the  terms  and  c.onditions 
under  which  Western  will  market  power 
from  CVP  and  the  Washoe  Project 
beginning  Januarv'  1.  2005  (fi4  FR 
34417).  Since  the  current  methodology 
for  the  assessment  and  collection  of 
Restoration  Fund  payments  from  the 
CVP  Power  Contractors  is  tied  to  the 
1994  Marketing  Plan  (57  FR  45782. 
October  5,  1992)  and  long-term  firm 
CVP  power  contracts  will  expire  on 
December  31.  2004.  it  is  necessary  to 
change  the  assessment  and  collection  of 
Restoration  Payments  from  CVP  Power 
Contractors. 

Western  will  prorate  and  assess  to 
CVT  Power  Contractors  the  annual 
Power  Restoration  Payment  Obligation 
(PRPO).  as  determined  by  Reclamation. 
Western  will  issue  each  CVT  Power 
Contractor  a  monthly  Restoration  Fund 
Bill  reflecting  its  share  of  the  PRPO.  The 
CVP  Power  Contractors  will  pay  that 
amount  to  Western.  Western  will 
transfer  all  amounts  collected  from  CVP 
Power  Contractors  to  Reclamation  for 
deposit  into  the  Restoration  Fund. 

The  following  table  provides  a 
summary  comparison  of  the  existing 
procedures  and  proposed  procedures. 


Table  1  .—Highlights  of  Changes  for  Assessing  the  Annual  PRPO  to  CVP  Power  Contractors 


Methodology  element 


Existing  procedures 


Proposed  procedures 


Effective  Date  

Assessment  ot  Prorated  Charges 


Method  of  Calculation 


Septembers,  1998  

Based  on  actual  capacity  and  energy 
amounts  delivered  by  or  scheduled  by 
Western. 

Capacity  and  energy  multipliers  multiplied  by 
actual  capacity  and  energy  amounts  The 
multipliers  are  calculated  using  pnor  year 
power  sales  to  recover  the  PRPO. 

Assessment  Year  ;  June  1  through  May  31  

Billing  Year  September  through  August 


Exclusion  of  First  Preference  Customers 
Annual  Reconciliation  


Three  First  Preference  Customers 
None  required  


January  1 ,  2005. 

Based  on  assigned  Base  Resource  Percent- 
age as  articulated  in  the  2004  Power  Mar- 
keting Plan 

Each  Power  Contractors  Base  Resource  Per- 
centage is  multiplied  by  the  PRPO  to  deter- 
mine their  annual  PRPO  obligation 

None.  _ 

No  change. 

All  First  Preference  Customers 
Required  due  to  Exchange  Program  and  post- 
ed on  Power'Contractors  August  bill 


Acronyms  and  Definitions 

As  used  throughout  the  remainder  of 
this  notice,  the  following  acronyms  and 
definitions  when  used  with  initial 
capitalization,  whether  singular  or 
plural,  will  have  the  following 
meanings: 

2004  Power  Marketing  Plan:  The  final 
marketing  program  for  the  Sierra 
Nevada  Region  power  after  2004 
established  through  a  public  process 
and  published  in  the  June  25,  1999, 
Federal  Register  (64  FR  34417). 


Administrator:  The  Administrator  of 
the  Western  Area  Power 
Administration. 

Assessment  Month:  The  service 
month,  which  is  3  months  prior  to  the 
Billing  Month.  This  term  is  used  in  the 
August  4,  1998,  Federal  Register  (63  FR 
41561)  procedures  and  will  become 
obsolete  assuming  this  proposed 
procedure  is  finalized  and  approved. 

Assessment  Year:  The  period  that 
uses  the  service  months  from  June  1 
through  May  31  for  billing  CVP  Power 
Contractors  for  Restoration  Payments. 


This  term  is  used  in  the  August  4.  1998. 
Federal  Register  (63  FR  41561) 
procedures  and  will  become  obsolete 
assuming  this  proposed  procedure  is 
finalized  and  approved. 

Base  Resource:  CVP  and  Washoe 
Project  power  output  and  existing 
power  purchase  contracts  extending 
beyond  2004,  determined  by  Western  to 
be  available  for  marketing,  after  meeting 
the  requirements  of  Project  l.'se  and 
First  Preference  Customers,  and  any 
adjustments  for  maintenance,  reserves. 
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transformation  losses,  and  certain 
dncillar\-  services. 

Billing  Month:  The  month  CVP  Power 
Contractors  will  he  billed  for  the 
Restoration  Payments. 

Billing  Year:  The  period,  .September 
through  Auoust.  that  represents  the 
annual  Restoration  Fund  billing  cycle. 

Ontrnl  Vnllrv  Projfit  iCVPI  The 
multipurpose  Federal  water  and  power 
project  extending  from  the  Cascade 
Range  in  northern  California  to  the 
plains  along  the  Kern  River  south  ot  the 
city  of  Bakersfield. 

CVP  Improvement  Art  of  1992 
/CVPM/;  Title  34  of  Public  Law  102- 
575.  106  .Stat.  4706,  et  seq.  A  legislative 
act.  enacted  on  tictober  30.  1992.  that 
defines  provisions  for  habitat 
restoration,  improvement  and 
acquisition,  and  other  fish  ami  wildlife 
restoration  activities  in  the  CVP  area  of 
Clalifornia. 

DOE:  United  States  Department  nt 
Fnergy. 

Exchange  Program:  Established  in  the 
Federal  Register  for  tht>  2004  Power 
Marketing  Plan  and  intended  to  allow 
customers  to  fuUv  and  efficiently  use 
their  power  allocations. 

First  Preference  Customer  A  customer 
wholly  located  in  Trinity.  Calaveras,  or 
Tuolumne  counties.  California,  as 
specified  under  the  Trinity  River 
Division  Act  (69  Stat.  719)  and  the  New 
Melones  provisions  of  the  Flood  Control 
Act  of  1962  (76  Stat.  1173.  1  191-1192). 

Fiscal  Year  iFYj:  The  year  which 
begins  October  1  and  ends  September 
30 

Interior:  llnited  States  Department  of 
the  Interior. 

k\V:  Kilowatt,  the  electrical  unit  of 
capacity  that  equals  1,000  watts. 

kWh:  Kilowatthour,  the  electrical  unit 
of  energy  that  equals  the  generation  of 
1,000  watts  over  1  hour. 

Letter  of  Agreement:  Letter  of 
Agreement  No.  93-SA{)-10156,  a 
written  agreement  between  Reclamation 
and  Western  that  establishes  procedures 
to  deposit  the  Restoration  Payments 
collected  from  CVP  Power  Contractors 
into  the  Restoration  Fund. 

Midyear  Adjustment:  The  adjustment 
to  the  annual  PRPO  as  determined  hv 
Reclamation  on  or  about  April  1  of  each 
year 

Power:  Capacity  and  energy. 

Power  Contractor:  An  entity 
purchasing  power  from  Western  for  .i 
period  in  e.xcess  of  1  year. 

Power  Restoration  Pavment 
Obligation  /PfiPr>/.  The  portion  of  the 
Total  Restoration  Payment  Obligation 
calculated  and  assigned  annually  to 
CVP  Power  Contractors  by  Reclamation 

Project  L'se:  The  power  used  to 
operate  CVP  or  Washoe  Project  facilities 


in  a(  cordanc  e  with  authorized  purposes 
and  pursuant  to  Rei  lamation  law. 

Reclamation:  United  States 
nepartment  of  Interior.  Bureau  of 
Re(  l.imatioii 

Restoration  Fund:  The  (.\'P 
Restoration  Fund,  established  by 
Section  .5407  of  the  CVPIA.  into  which 
revenues  prnvidi'd  h\  the  ("\'PIA  are 
deposited,  and  from  which  funds  are 
appropriated  by  the  Secretary  to  carry 
out  the  habitat  restoration, 
improvement,  and  ac(iuisition 
provisions  of  the  CVPIA 

Restoration  Fund  Billlsl:  The 
instrument  prepared  and  issued 
nionthlv  .IS  a  mec  hanism  for  collecting 
the  Restoration  Payments  from  CVP 
Power  Contractors. 

Restoration  Pavmentlsh  The 
amount(s)  recorded  as  payable  on  C\T 
Power  Contractors"  Restoration  Fund 
Bills. 

Secretary:  Secretary  of  D(3E. 

Total  Pinvt-r  Restoration  Fund 
Pavment  Ohligation:T\w  total  amount 
of  pa\ments  collected  from  the  (AT 
Water  and  Power  Clontractors  calculated 
annucilh  hv  Reclamation 

Washor  Project  The  Federal  water 
project  located  in  the  Lahontan  Basin  in 
west-central  Nevada  and  east-central 
California,  as  des(  ribed  in  Western's 
final  2004  Power  Marketing  Plan  for  the 
Sierra  Nevada  Region. 

IWsfeni.  I'nited  States  Department  of 
Energy.  Western  Area  Power 
Administration. 

Proposed  Procedures 

Determination  of  the  Total  Power 
Restoration  Fund  Payment  Obligation 

Reclamation  is  responsible  for 
assigning  the  PRPO  for  the  CVP  Power 
Contractors.  On  or  about  July  1  of  each 
year.  Reclamation  will  provide  a  letter 
to  Western's  Regional  Manager  of  the 
Sierra  N(;vada  Region  with  the 
d(!termined  PRPO  amount  and  a 
detailed  explanation  of  the  computation 
for  the  upcoming  FY   Upon  receiving 
the  letter  from  Reclamation.  Western 
will  notify  each  CVP  Power  Contractor 
of  the  Total  Power  Restoration  Fund 
Pavment  Obligation  and  the  monthly 
amounts  to  be  collected  from  CVP 
Pow«r  Contractors. 

Allocating  the  Power  Restoration 
Pavment  Obligation  IPRPOl 

Western  will  allocate  the  PRPO 
among  CVP  Power  Contractors  each  FY. 
After  notification  by  Reclamation. 
Western  will  calculate  the  annual 
obligation  for  each  CVP  Power 
Contractor.  Western  will  base  its 
calculation  on  the  assigned  Base 
Resource  percentage  for  each  (A'P 


Power  Contractor  as  detailed  in  the  2004 
Power  Marketing  Plan.  This  annual 
obligation  will  be  divided  by  the 
number  of  months  in  the  FY:  i.e., 
twelve,  or  in  the  case  of  FY'  2005.  the 
number  of  months  remaining  in  the  FY; 
i.e  .  nine,  to  determine  the  monthly 
obligation. 

Since  the  2004  Power  Marketing  Plan 
does  not  begin  until  [anuary  1,  2005. 
and  Restoraticm  Fund  collections  for  FY 
2005  (October  1.  2004.  through 
September  30,  2005)  begin  prior  to  this. 
FY  2005  will  be  a  transition  year  for 
Restoration  Fund  collections  from 
Power  (k)ntractors. 

Western  will  base  Restoration  Fund 
( ollections  from  Power  Contractors  for 
October  through  December  2004  upon 
the  existing  collection  methodology 
articulated  in  the  August  4,  1998, 
Federal  Register.  Western  intends  to 
begin  collection  under  these  new 
proposed  procedures  beginning  with 
January  2005  collections.  As  a  point  of 
clarification.  Western  will  bill  the 
Power  Contractors  for  the  October  2004 
collection  in  their  September  2004  bills 
based  upon  energy  and  capacity 
amounts  for  their  June  2004  service 
month.  A  similar  process  will  continue 
through  the  December  2004  collection. 

In  December  2004.  Western  will  total 
the  Restoration  Fund  collections  made 
by  the  Power  Contractors  from  October 
and  November  2004.  and  the  amounts 
payable  for  December  2004.  and  subtract 
this  amount  from  the  annual  PRPO  to 
calculate  the  balance  to  collect  for  the 
remaining  9  months  (lanuary  through 
September)  of  the  FY.  Western  will 
multiply  this  total  by  each  Power 
(Contractor's  Ba.se  Resource  percentage. 
This  amount  will  then  be  divided  by 
nine  to  determine  each  Power 
(Contractor's  monthly  obligation. 

)'ear-End  Reconciliation  Process 

Implementation  of  the  Exchange 
Program  may  result  in  some  Power 
(Contractors  recieiving  small  amounts  of 
energy  in  excess  of  their  Base  Resource 
in  some  months.  Although  recipients  of 
this  exchange  energy  will  pay  for  this 
power.  Restoration  Fund  obligations  are 
based  on  the  Power  Contractors' 
percentage  of  the  Base  Resource 
excluding  exchange  energy. 
Alternatively,  some  Power  Contractors 
that  are  not  able  to  use  all  of  their  Base 
Resource  and  return  it  as  exchange 
energy  could  be  overpaying  their 
Restoration  Fund  obligations  since  their 
actual  pow'er  usage  might  be  less  than 
their  Base  Resource  percentage. 

In  an  effort  to  rectify  underpayment 
made  by  recipients  of  exchange  energy 
and  overpayments  by  other  Power 
Contractors.  Western  will  conduct  a 
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reconciliation  process,  otherwise  known 
as  an  annual  true  up,  before  preparing 
August  Restoration  Fund  Bills.  This 
reconciliation  will  require  Western  to 
identify  energy  amounts  exchanged 
among  individual  Power  Contractors  on 
a  monthly  basis  through  July.  This 
information  will  provide  the  basis  for 
determining  the  amount  of  energy 
exchanged  during  the  billing  year. 

Western  will  add  an  additional  charge 
or  a  balloon  payment  to  the  August 
Restoration  Fund  Bills  for  each  Power 
Contractor  who  received  exchange 
energy  during  the  past  year.  Conversely, 
Western  will  also  post  an  offsetting 
credit  for  those  Power  Contractors  that 
provided  exchange  energy  on  their 
August  bill. 

Exclusion  of  First  Preference  Customers 
From  the  Power  Restoration  Payment 
Obligation 

Western  has  discretion  how  the  PRPO 
is  assessed  to  CVP  Power  Contractors. 
As  a  consequence.  Western  previously 
reviewed  the  CVPIA  regarding  the 
assessment  of  the  Restoration  Fund's 
costs,  and  similar  costs  imder  other 
related  legislation  affecting  CVP  Power 
Contractors.  Western  also  reviewed 
Trinity  Coimty's  contribution  toward 
the  restoration  programs  compared  to 
contributions  made  by  other  CVP  Power 
Contractors.  Western  concluded  from 
this  review  that  Trinity  County  may,  at 
times,  pay  a  greater  share  of  the  costs 
toward  the  restoration  programs.  As  a 
means  of  mitigating  the  effects  of  these 
restoration  programs  on  Trinity  Coimty, 
coupled  with  the  socioeconomic  effects 
the  construction  of  the  Trinity  Dam  has 
had  on  the  community.  Western  intends 
to  exclude  Trinity  Couinty  indefinitely 
from  the  PRPO. 

Similar  consideration  was  given  to  the 
remaining  three  First  Preference 
Customers:  Tuolumne  Public  Power 
Agency  (TPPA),  Calaveras  Public  Power 
Agency  (CPPA),  and  Sierra  Conservation 
Center  (SCC).  Construction  of  the  New 
Melones  Dam  on  the  Stanislaus  River 
has  contributed  to  improved  fishery 
habitat  and  water  quality  in  the 
Stanislaus  and  San  Joaquin  rivers,  as 
well  as  the  South  Delta.  Given  these 
circumstances.  Western  intends  to 
exclude  TPPA,  CPPA,  and  SCC 
indefinitely  from  the  PRPO. 

Collection  of  CVP  Power  Contractors 
Restoration  Fund  Payment 

Each  CVP  Power  Contractor  will 
receive  a  Restoration  Fund  Bill  each 
month  on  or  about  the  twenty-fifth 
(25th),  but  no  later  than  the  last  day  of 
the  month.  The  Restoration  Fund  billing 
cycle  for  each  FY  will  begin  within  30 
days  following  August  1  or  the  date 


written  notification  of  the  annual  PRPO 
is  received  from  Reclamation, 
whichever  occurs  later. 

Payment  Due  Date 

All  CVP  Power  Contractors' 
Restoration  Payments  are  due  and 
payable  before  the  close  of  business  on 
the  twentieth  (20th)  calendar  day  each 
Restoration  Fund  Bill  is  issued  or  the 
next  business  day  thereafter  if  said  day 
is  a  Saturday,  Sunday,  or  Federal 
holiday. 

Late  Payment  Charges  Assessed  to 
Delinquent  Restoration  Payments 

Western  will  add  a  late  payment 
charge  of  five  hundredths  percent 
(0.05%)  of  the  principal  amount  unpaid 
for  each  day  the  Restoration  Fund  Bill 
payment  is  delinquent.  Western  will 
apply  any  payments  received  to  the 
charges  for  the  late  payment  assessed  on 
the  principal  first  and  then  to  the 
payment  of  the  principal. 

Deposit  of  CVP  Power  Contractors' 
Restoration  Payments  Into  the 
Restoration  Fund 

On  or  about  the  twenty-seventh  (27th) 
calendar  day  of  the  month  following 
each  Billing  Month,  Western  will 
transfer  all  of  the  Restoration  Payments 
received,  including  late  payment 
charges,  to  Reclamation  for  deposit  into 
the  Restoration  Fund.  The  thirtieth 
(30th)  of  September  of  each  FY  is  the 
last  day  Western  will  transfer 
Restoration  Payments,  including  late 
payment  charges,  to  Reclamation  for 
that  FY. 

Adjustment  to  the  PRPO 

Each  FY's  annual  PRPO  is  subject  to 
a  Midyear  Adjustment  determined  by 
Reclamation.  The  Midyear  Adjustment 
occurs  on  or  about  April  1  of  each  FY, 
following  Reclamation's  annual 
determination  of  available  CVP  water 
supply  for  the  year.  Reclamation  notifies 
Western,  in  writing,  of  the  Midyear 
Adjustment.  Upon  receiving 
Reclamation's  notification,  Western  will 
factor  the  Midyear  Adjustment  amount 
into  the  calculation  for  the  remaining 
PRPO  for  the  year.  Western  will  then 
notify  each  CVP  Power  Contractor  of  the 
Midyear  Adjustment  to  the  annual 
PRPO. 

Instruction  for  Mailing  Public 
Comments 

The  comment  period  will  begin  with 
the  publication  of  this  notice  in  the 
Federal  Register  and  will  end  60  days 
after  publication.  Western  must  receive 
all  comments  by  the  end  of  the 
comment  period  to  assure 
consideration.  Written  comments  can  be 


mailed,  faxed,  or  e-mailed  to  Mr. 
Thomas  R.  Boyko.  Power  Marketing 
Manager.  Sierra  Nevada  Region. 
Western  Area  Power  Administration. 
114  Parkshore  Drive.  Folsom.  (CA 
95630-^710.  fax  (916)  985-1931.  e-mail 
boyko@wapa.gov. 

Availability  of  Information 

All  studies,  comments,  letters, 
memorandums,  or  other  documents 
made  or  kept  by  Western  for  developing 
the  final  procedures,  will  be  made 
available  for  inspection  and  copying  at 
Western's  Sierra  Nevada  Regional 
Office,  located  at  114  Parkshore  Drive, 
Folsom.  CA  95630-4710. 

Regulatory  Flexibility  Analysis 

The  Regulatory-  Flexibility  Act  of  1980 
(5  U.S.C.  601.  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Western  has  determined  that 
this  action  relates  to  rates  or  services 
offered  by  Western  and,  therefore,  is  not 
a  rule  within  the  purview  of  the  Act. 

Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321 .  et  seq.]:  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  NEPA  (40 
CFR  parts  1500  through  1508);  and  the 
Integrated  DOE  NEPA  Implementing 
Procedures  (10  CFR  part  1021).  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866.  This  notice  is 
not  required  to  be  cleared  by  the  Office 
of  Management  and  Budget. 

Dated:  October  9.  2002. 
Michael  S.  Hacskaylo, 

Administrator. 

IFR  Doc.  02-27442  Filed  10-28-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7401-€] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  National  Estuary 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  IJ.S.C. 
3501  ft  seq  ).  thi.s  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (C)MB): 
National  Estuary  Program,  EPA  ICiR 
Number  1500.05,  QMS  Control  Number 
2040-0138,  expiring  April  30.  2003. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below 

DATES:  ('omments  must  be  submitted  un 
or  before  December  30.  2002. 
ADDRESSES:  Comments  should  be  sent  to 
the  (Coastal  Management  Branch;  Oceans 
and  Coastal  Protection  Division  (4504T). 
r.S.  Environmental  Protection  Agency; 
1200  Pennsylvania  Ave..  NVV  . 
Washington.  DC  20460.  Interested 
persons  mav  obtain  a  copy  of  the  K'R 
without  charge  by  contacting  the  person 
identified  below 

FOR  FURTHER  INFORMATION  CONTACT: 
Darrell  Brown  at  202/566-1256  (phone); 
202/566-1336  (facsimile); 
brown.darrclMepa.gov  (e-mail)  or  Greg 
Colianni  at  202/.566-1249  (phone);  202/ 
566-1336  (facsimile); 
colianni. grpgon.'^cpa. gov  (e-mail). 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  affected  by  this  action 
are  those  State  or  local  agencies  or 
nongovernmental  organizations  that 
receive  grants  under  section  320  of  the 
Clean  Water  Act.  the  National  Estuary 
Program  (NEP).  EPA  provides  grants  to 
these  entities  to  support  28  National 
Estuarv  Programs  around  the  country 
and  in  Puerto  Rico  Each  entitv 
receiving  such  a  grant  must  submit  an 
annual  workplan  that  de,scribes  the 
projects  and  activities  to  be  carried  out 
using  the  section  320  funds  and  that 
documents  the  source  of  the  50%  non- 
federal matching  funds  required  by 
section  320.  Every  three  years  each  NEP 
must  also  submit  information  about 
progress  being  made  in  implementing 
its  comprehensive  conservation  and 
management  plan  (CCMP).  Each  entity 
must  also  submit  annual  Government 


Performance  Results  Act  (GPRA) 
information. 

Title  National  Estuarv  Program  (OMB 
(i.ntrol  #2()4(M)138;  ICR  #1500.05) 
expiring  April  30.  2003. 

Abstract 

Annual  Workplans 

The  NEP  involves  collecting 
information  from  the  State  or  local 
agencv  or  nongovernmental 
organizations  that  receive  funds  under 
section  320  of  the  Clean  Water  Act.  The 
regulation  requiring  this  information  is 
found  at  40  CFR  part  35  Prospective 
grant  recipients  seek  funding  to  develop 
or  oversee  and  coordinate 
implementation  i)fC:CMPs  for  estuaries 
of  national  significance.  In  order  to 
receive  funds,  grantees  must  submit  an 
annual  workplan  to  EPA.  The  workplan 
consists  of  two  parts:  (a)  Progress  on 
projects  funded  previously;  and  (b)  new 
projetits  proposed  with  dollar  amounts 
and  completion  dates.  The  workplan  is 
reviewed  bv  EPA  and  also  serves  as  the 
scope  of  work  for  the  grant  agreement. 
EPA  also  uses  these  workplans  to  track 
performance  of  each  of  the  28  estuary 
programs  currently  in  the  NEP. 

Implementation  Reviews 

EPA  provides  funding  to  NEPs  to 
support  long-term  implementation  of 
CCMPs  if  such  programs  pass  an 
implementation  review  process. 
Implementation  reviews  are  used  to 
determine  progress  each  NEP  is  making 
in  implementing  its  CCMP  and 
achieving  environmental  results.  In 
addition  to  evaluating  progress,  the 
results  are  used  to  identify  areas  of 
weakness  each  NEP  should  address  for 
long-term  success  in  protecting  and 
restoring  their  ijstuaries.  EPA  will  also 
tompile  successful  tools  and 
approaches  as  well  as  lessons  learned 
from  all  implementation  reviews  to 
transfer  to  the  NEPs  and  other 
watershed  programs  For  this  ICR  cycle, 
implementation  reviews  will  be 
required  for  9  programs  in  FY2004  and 
19  programs  in  FY2005.  No 
implementation  reviews  will  be 
refjuired  in  FY2003 

Government  Performance  Results  Act 

EPA  requests  that  each  of  the  28  NEP 
r(H;eiving  section  320  funds  reports 
information  that  can  be  used  in  the 
CiPRA  reporting  process.  This  reporting 
is  done  fin  an  annual  basis  and  is  used 
to  show  environmental  results  that  are 
being  achieved  within  the  overall  NEP 
Program  This  information  is  ultimately 
submitted  to  (;ongress  along  with  GPRA 
information  from  other  EPA  programs. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Request  for  Comments 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

Burden  Statement:  The  estimated 
burden  for  the  28  NEPs  totals  about 
18.340  hours  for  the  cycle  4/30/2003  to 
4/30/2006  or  about  6.113  hours/year  on 
average.  Total  hours  are  based  on  the 
following  estimates; 
100  hours/annual  workplan  28  NEPs  = 

2.800  hours/year;  3  years  =  8.400 

hours 
250  hours/implementation  review  9 

NEPs  =  2.250  hours/FY2004 
250  hours/implementation  review  19 

NEPs  =  4.750  hour.s/FY2005 
35  hours/annual  GPRA  reporting  28 

NEPs=  980  hours/year;  3  years  =  2,940 

hours 
There  is  no  anticipated  cost  burden  for 
the  NEPs  to  report  the  requested 
information.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
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disclose  the  information.  These  burden 
estimates  are  for  preparation  of  the 
annual  workplans,  implementation 
review  reports,  and  GPRA  reports. 

Please  send  comments  regarding  these 
matters,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  October  21,  2002. 
Robert  H.  Wayland  III, 

Director.  Office  of  Wetlands.  Oceans  and 

Watersheds. 

jFR  Doc.  02-27494  Filed  10-28-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7401-1] 

Agency  Information  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Information 
Collection  Activities  Associated  With 
EPA's  Energy  Star  Buildings  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval:  Information 
Collection  Activities  Associated  with 
EPA's  Enkhov  Stak  Buildings  Program, 
EPA  ICR  Number  1772,  OMB  Number 
2060-0347.  OMB  approval  expires  on 
April  30.  2003.  Before  submitting  the 
ICR  to  OMB,  EPA  is  soliciting  comments 
on  specific  aspects  of  the  information 
collection  activities  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  December  30,  2002. 
ADDRESSES:  Climate  Protection 
Partnerships  Division,  U.S.  EPA  (MC- 
6202J),  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460.  ICR  may  be 
obtained  electronically  by  contacting 
Mary  Susan  Bailey  via  e-mail  at 
bailey.marysusan@epa.gov, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Susan  Bailey,  phone:  202-564- 
0189,  fax:  202-565-2083, 
bailey.marysusan@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Information  Collection  Activities 
Associated  with  EPA's  E.\kk(;v  St.\i< 
Buildings  Program  (OMB  Number  2060- 
0347,  EPA  ICR  Number  1772),  expiring 
on  April  30,  2003. 

Abstract:  Enkkoy  Stak  is  a  voluntary 
program  aimed  at  preventing  pollution 


rather  than  controlling  it  after  its 
creation.  The  program  focuses  on 
reducing  utility-generated  emissions  by 
reducing  the  demand  for  energy.  EPA 
introduced  E.\ki;i;v  St.\i;  in  1991  by 
launching  the  Green  Lights  program  to 
encourage  corporations,  state  and  local 
governments,  colleges  and  universities. 
and  other  organizations  to  adopt  energy 
efficient  lighting  as  a  profitable  means 
of  preventing  pollution  and  improving 
lighting  quality.  Since  then.  EPA  has 
expanded  E\'ki;ia  St.\i;  to  encompass 
organization-wide  energy  efficiency, 
such  as  building  technology  upgrades 
(e.g..  HVAC  systems),  product 
purchasing  initiatives,  and  employee 
training.  At  the  same  time.  EPA  has 
streamlined  the  reporting  requirements 
of  Em:hi;v  St.\i;  and  focused  on 
providing  incentives  for  improvements 
(e.g..  Enkkuv  St.\I!  Awards  Program). 
EPA  also  makes  tools  and  other 
resources  available  over  the  web  to  help 
the  public  overcome  the  barriers  to 
evaluating  their  energy  efficiency  and 
investing  in  improvements. 

To  join  EsKKiiV  St.\k.  organizations 
are  asked  to  complete  a  Partnership 
Letter  or  Agreement  that  establishes 
their  commitment  to  energy  efficiency. 
Partners  agree  to  undertake  efforts  such 
as  measuring,  tracking,  and 
benchmarking  their  organization's 
energy  performance  by  using  fbols  such 
as  those  offered  by  E.vKwu'i  St.\k: 
developing  and  implementing  a  plan  to 
improve  energy  performance  in  their 
facilities  and  operations  by  adopting  a 
strategy  provided  by  Enkkuv  St.\i<;  and 
educating  staff  and  the  public  about 
their  partnership  with  Enki(i;v  Siah.  and 
highlighting  achievements  with  the 
E.\KHi;v  Stah  Label,  where  available. 

Partners  also  may  be  asked  to 
periodically  submit  information  to  EPA 
as  needed  to  assist  in  program 
implementation.  For  example,  EPA 
compiles  the  Energy  Service  and 
Product  Provider  Directory  to  provide 
the  public  with  easy  access  to  energy 
efficiency  products  and  services. 
Businesses  wishing  to  appear  in  this 
directory  are  asked  to  submit  a 
completed  form  that  details  their 
products  and  services. 

Partnership  in  ENKi((iV  Stah  is 
voluntary  and  can  be  terminated  by 
partners  or  EPA  at  any  time.  EPA  does 
not  expect  organizations  to  join  the 
program  unless  they  expect 
participation  to  be  cost-effective  and 
otherwise  beneficial  for  them. 

In  addition,  partners  and  any  other 
interested  party  can  help  EPA  promote 
energy-efficient  technologies  by 
evaluating  the  efficiency  of  their 
buildings  by  benchmarking  individual 
buildings  by  using  EPA's  on-line 


benchmarking  tool.  Portfolio  Manager, 
and  apply  for  E\l:l;>.^  Si.\i;  Labels  if 
their  performance  ranks  in  top  25 
percent.  If  they  can  demonstrate  that  an 
individual  building  meets  the  K\i;i;i.i 
St.\i;  criteria,  thev  will  receive  an 
E\i:K(i\  Si.\i;  plaque  that  they  can 
display  on  the  building.  EPA  does  not 
expect  that  organizations  will  deem  any 
information  collected  under  K\kk(.v 
Sr.\i(  to  be  confidential. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
burden  for  this  collection  of  information 
will  vary  depending  on  the  type  of 
participant,  the  specific  collection 
activity,  and  other  factors.  The  annual 
burden  for  joining  Enkica  .si  ah  and 
conducting  related  activities  is 
estimated  to  range  from  about  2  to  8 
hours  per  respondent.  This  includes 
time  for  preparing  and  submitting  the 
Partnership  Letter  or  Agreement  and 
other  information  as  requested.  The 
burden  for  applying  for  an  Enkic'*  S'iau 
Label  is  estimated  to  range  from  about 
5.5  to  10.5  hours  per  respondent.  This 
includes  time  for  reading  the 
instructions  of  the  benchmarking  tool  if 
needed,  gathering  and  entering 
information  on  building  characteristics 
and  energy  use  into  the  tool,  printing  a 
score  report,  and  preparing/submitting 
the  Enkhi.v  St.u;  Label  application 
materials  to  EPA.  The  burden  for 
applying  for  an  Enkki.v  Sr.vii  Award  is 
estimated  to  range  from  4  to  26.5  hours 
per  respondent.  This  includes  time  for 
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preparing  and  submitting  the  awards 

application  matprials  to  EPA 

The  total  annual  operation  and 
maintenance  costs  to  respondents 
collectivelv  is  estimated  to  be  SI. 54 
million.  This  includes  the  cost  to 
organizations  applying  for  an  Knkkov 
Sr  w;  Label  to  contract  a  Professional 
Engineer  to  conduct  a  facility  inspectnm 
and  notarize  the  score  report.  It  also 
includes  postage  costs  for  various 
submittals  from  the  public  to  EPA. 
There  is  no  capital  cost  to  respondents 

Burden  means  the  total  time,  t-ffort.  or 
financial  resources  expended  hv  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agencv.  This  includes  the  tiiiif 
needed  to  review  instructions;  develop. 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  iIim  lnsum 
and  providing  information;  ad|ust  itif 
existing  wavs  to  comply  with  anv 
previously  applicable  instruc  tions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  cf)llet:tion  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Rfspoudrni!./ Afff^cted  Entities: 
Participants  in  K^^:l;l.^  .->r\i;. 

Estimatf'd  Annual  Number  of 
Rfupondf'nts:  5.000 

Fmijuencv  of  Rfsponse-  Om-time. 
annually,  and/or  periodically, 
depending  on  type  of  respondent  and 
collection 

Estimatf'fl  Total  Annual  Hour  Burden: 
a3,343  hours. 

Estimated  Total  Annualized  Capital. 
Operation,' Mai nten'mce  Cost  Burden 
Sl.540.48.^ 

Dated:  October  21,  2002. 
Kathleen  Hogan. 

Umtctur.  Climate  Protection  Partnerships 

Division. 

IFR  nor    ilj-j~4'i7  Fileti  10-28-02;  8;45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7400-2] 

Proposed  Settlement  Agreement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  acc:ordanc  e  with  sec  tion 
11  J(g)  of  the  Clean  Air  Act.  as  amended. 
42  U.S.C.  7413(g),  notice  is  hereby  given 


of  a  proposed  settlement  agreement  in 
Weverbaeuser  ('oinpany  V   Whitman,  et 
al  .  No.  01-1  li2  (DC  Circ;uit).  This  case 
conc:erns  the  final  rule  entitlc>ci 
"Naticmal  Emission  .Standards  for 
Hazardous  Air  Pollutants  for  Chemical 
Recovery  Combustion  .Sources  at  Kraft. 
Soda.  Sulfite,  .md  Stand-Alone 
Semichemical  Pulp  Mills."  published  at 
tits  PR  3 179  on  January.  12.  2001. 
DATES:  Written  c;omments  on  the 
proposed  settlt^ment  agreement  must  be 
r.'ceived  by  November  29.  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Steven  Silverman.  Air  and 
Radiation  Law  Office  (236bA).  Office  of 
(leneral  Counsel.  US   Environmental 
Protec;tion  Agenc  v.  1200  Pennsylvania 
Avenue.  NW  .  Washington.  DC  20460.  A 
copy  of  the  proposed  settlement 
agreement  is  available  from  PhvUis  ]. 
Cochran.  (202)  5t)4-7hOfi 
SUPPLEMENTARY  INFORMATION:  EPA  has 
pnuiiiilg.itfd  ,i  number  of  National 
KiiH.NMnii  Stand. irds  for  Hazardous  Air 
Pollutants  (NESH.AP)  for  the  pulp  and 
paper  sourc:e  c:ati?gory  This  notice* 
conc;erns  the  NESHAP  for  the  chemical 
recovfTV  i:oml)usli(in  processes. 
whereby  spent  [lulping  liquors  (so- 
called  blac  k  liiiuor)  are  thermally 
regenerati'd  for  reuse  in  the  pulping 
process.  See  hb  FK  3174  (January  12. 
2001)  (promulg.iting  a  new  subpart  MM 
to  Part  ti3).  The  Weyerhaeuser  Company 
filed  a  timely  petition  for  review  of 
portions  of  the  rule  dealing  with 
emission  standards  for  the  sulfite 
process  subcategory.  Wever/iaeuser 
Compc;nv  V   Whitman,  et  al .  No  01- 
1122  (DC  Circuit). 

Weyerhaeuser  and  EPA  have  now 
rc^ached  initial  agreement  on  a 
settlement  of  the  case  which  could  lead 
to  the  voluntary  dismissal  of  the 
petition  for  rev  lew  The  settlement 
requires  EPA  to  sign  a  proposed  rule 
and/or  a  notice  of  direct  final 
rulemaking  no  latta  than  December  1. 
2002.  inc;orp(jrating  c:ertain 
amendments,  and  to  take  final  action 
cone  erning  the.se  amendments  no  later 
than  lune  1.  2003 

1  nder  the  settlement.  EP.A  would 
[)ropose  (or  issue  a  direc:t  final  rule 
subjc!ct  to  withdrawal  in  the  event  of 
signific:ant  adverse  comment)  revised 
standards  a()plic:able  to  a  single  sulfite 
process  pulping  mill  loc:ated  in 
Cosmopolis,  Washington.  This  mill 
contains  an  apparently  unicjue  sourc  e 
involved  in  hiac  k  lic]uor  recovery  (a  so 
called  hog  hiel  dryer)  which  is  not 
regulattjcl  under  any  of  the  Pulp  and 
Papc-r  NESHAPs.  nor  under  anv  other 
NESHAP  The  initial  stntlement  would 
amend  the  rule  to  allow  this  mill  to 
demonstrate  compliance  by  controlling 


this  emission  source  rather  than 
controlling  sources  otherwise  regulated 
under  the  rule.  The  company  has 
submitted  information  to  EPA  (available 
in  the  doc;ket  to  the  rule)  demonstrating 
persuasivelv  that  the  projected  level  of 
control  would  remove  more  hazardous 
air  pollutants  of  the  same  type  [i.e. 
metal  hazardous  air  pollutants,  for 
whit;h  particulate  matter  is  a  surrogate) 
than  would  be  controlled  under  the 
existing  rule.  The  company  also  believes 
that  it  is  more  economical  to  control  the 
hog  fuel  drver  than  other  emission 
points  regulated  under  the  existing  rule. 
The  initial  settltnnent  would  not 
otherwise  affect  any  of  the  standards  in 
the  promulgated  rule,  and  would  not 
alter  that  rule's  c:ompliance  date  (which 
would  remain  [anuary  12.  2004). 

EPA  believes  that  the  compliance 
alternative  contemplated  in  the  initial 
settlement  offers  aciditional  c;cunpliance 
flexibility  and  should  result  in  greater 
emissicm  control  of  hazardous  air 
pollutants  than  the  existing  rule.  The 
Agenc:v  thus  believes  that  this  is  a 
reasonable  settlemcmt. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notic:e.  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement  agr(H>ment.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  rc^quirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  justice  determine,  based  on  any 
comment  which  may  be  submitted,  that 
consent  to  the  settlemcmt  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 

Uated:  t^ctnl)er22.2(K)2. 
Richard  B.  Ossias. 

.\i  tinfi  A>-s(H  icitf  Cfiirral  Counsel.  .\ir and 
Hadiation  Laiv  Olfiii' 

i!K  Dm    (12-27344  lilcd  10-28-02;  8;4.T  ami 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7401-2] 

Meeting  of  the  National  Drinking  Water 
Advisory  Council  Notice  of  Public 
Meeting 

AGENCY:  Envirtmmental  Protection 

Agency. 

ACTION:  Notice. 


summary:  Under  Section  10(aK2)  of 
Public  Law  92-423.  "The  Federal 
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Advisory  Committee  Act,"  notice  is 
hereby  given  of  a  meeting  of  the 
National  Drinking  Water  Advisory 
Council  established  under  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  3300f  et  seq.).  The  Council  will 
hear  presentations  and  have  discussions 
on  topics  important  to  the 
Environmental  Protection  Agency's 
national  drinking  water  program, 
including,  but  not  limited  to:  updates  on 
the  Groimd  Water  and  Radon  rules; 
status  reports  from  the  NDWAC's 
working  groups  on  Affordability  and  the 
Contaminant  Candidate  List;  source 
water  protection  initiatives;  and 
progress  in  implementing  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  Response  Act  of  2002. 
DATES:  The  Council  meeting  will  be 
held  on  November  20,  2002,  from  8:30 
a.m.  until  5:30  p.m.  and  November  21. 
2002,  from  8:30  a.m.  until  1:00  p.m.. 
Eastern  Standard  Time. 
ADDRESSES:  The  meeting  will  be  held  at 
The  Westin  Philadelphia  Hotel  located 
at  99  South  17th  Street,  Philadelphia, 
Pennsylvania  19103  and  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Brenda 
Johnson,  Designated  Federal  Officer, 
National  Drinking  Water  Advisory 
Council,  by  phone  at  202-564-3791,  by 
e-mail  to  johnson.brendap@epa.gov,  or 
by  regular  mail  to  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Ground  Water  and  Drinking 
Water  (4601),  1200  Pennsylvania 
Avenue  NW.,  Washington,  D.C.  20460. 
SUPPLEMENTARY  INFORMATION:  The 
Council  encourages  the  public's  input 
and  will  allocate  one  hour  for  this 
purpose.  Oral  statements  will  be  limited 
to  five  minutes,  and  it  is  preferred  that 
only  one  person  present  the  statement 
on  behalf  of  a  group  or  organization.  To 
ensure  adequate  time  for  public 
involvement,  individuals  or 
organizations  interested  in  presenting 
an  oral  statement  should  notify  the 
Council's  Designated  Federal  Officer  by 
telephone  at  (202)  564-3791  no  later 
than  November  13,  2002.  Any  person 
who  wishes  to  file  a  written  statement 
can  do  so  before  or  after  a  Council 
meeting.  Written  statements  received 
prior  to  the  meeting  will  be  distributed 
to  all  members  of  the  Council  before  any 
final  discussion  or  vote  is  completed. 
Any  statements  received  after  the 
meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  information. 


Dated:  October  23.  2002. 

Cynthia  C.  Dougherty. 

Director.  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  02-27498  Fileci  10-28-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC  Advisory  Committee  on  HIV  and 
STD  Prevention;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  CDC  Advisory  Committee  on 
HIV  and  STD  Prevention. 

Times  and  Dates:  8:30  a.m. -5  p.m., 
November  14,  2002. 

8:30  a.m.-12  p.m.,  November  15, 
2002. 

Place:  Corporate  Square  Building  8, 
1st  Floor  Conference  Room,  Atlanta, 
Georgia  30333. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  will  accommodate  approximately 
100  people. 

Purpose:  This  Committee  is  charged 
with  advising  the  Secretary  and  the 
Director,  CDC,  regarding  objectives, 
strategies,  and  priorities  for  HIV  and 
STD  prevention  efforts  including 
maintaining  surveillance  of  HIV 
infection,  AIDS,  and  STDs,  the 
epidemiologic  and  laboratory  study  of 
HIV/ AIDS  and  STDs,  information/' 
education  and  risk  reduction  activities 
designed  to  prevent  the  spread  of  HIV 
and  STDs,  and  other  preventive 
measures  that  become  available. 

Matters  To  Be  Discussed:  Agenda 
items  include  issues  pertaining  to  (1) 
STD/HIV  program  integration  (2)  Global 
AIDS  Activities  and  (3)  syphilis 
elimination  efforts.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Paulette  Ford-Knights,  Public  Health 
Analyst.  National  Center  for  HIV,  STD, 
and  TB  Prevention.  1600  Clifton  Road. 
NE.  Mailstop  E-07,  Atlanta,  Georgia 
30333.  Telephone  404/639-8008,  fax 
404/639-3125.  e-mail  pbf7@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 


Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Daleci:  October  23.  2002. 
lohn  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Ser\'ices  Office.  Center  fur  Diffuse  Control 
and  Prevention. 

IFR  Doc:.  02-27431  Fi  eci  10-28-02:  8:45  ami 
BILUNG  CODE  4163-1 B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smoking 
and  Health  Meeting:  Correction 


action:  Notice;  correction. 


Name:  Interagency  Committee  on 
Smoking  and  Health. 

Date  and  Time:  November  6.  2002.  9 
a.m.  to  4  p.m. 

Correction 

In  the  Federal  Register  cjf  September 
5.  2002,  Volume  67.  Number  1 72. 
Notices,  Pages  56844-56845.  under 
"PLACE"  Should  read:  Hyatt  Regency 
Bethesda,  One  Bethesda  Metro  Center. 
Bethesda,  MD,  20814,  telephone  301/ 
657-1234  or  fax  301/657-6453. 

Correction 

In  the  Federal  Register  of  September 
5,  2002,  Volume  67.  Number  172, 
Notices,  Pages  56844-56845.  under 
"DATE  and  TIME"  Should  read: 
November  6.  2002.  9  a.m.  to  4  p.m. 

Contact  Person  for  More  Information: 
Ms.  Monica  L.  Swann.  Committee 
Management  Specialist.  Interagency 
Committee  on  Smoking  and  Health, 
Office  on  Smoking  and  Health. 
NCCDPHP.  CDC.  200  Independence 
Avenue,  SW..  Room  317B,  Washington. 
DC.  20201,  telephone  (202)  205-8500. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  si'   i  Federal  Register 
notices  pertaininj.    o  announcements  of 
meetings  and  oth'  r  committee 
management  acti\  ities.  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  Oc:tnber  23.  2002. 
)ohn  Burckhardt. 

Acting  Director.  Management  .Analysis  and 
Senices  Office.  Centers  fur  Disease  Control 
and  Prevention. 

IFR  Doc.  02-27432  Fileti  10-28-02.  H:4,i  am] 
BILUNG  CODE  4163-1B-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  Modified 
or  Altered  System 

agency:  Departnu'iit  of  Hfdith  .iiid 

Humdii  Services  (HHS).  (;enters  fur 

Medit  art'  i<c  Medicaid  Services  (CMS) 

(fnnnorlv  the  Healtfi  Care  Financing 

Administration). 

ACTION:  .Notice  of  modified  or  altered 

system  of  records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  modify  or  alter  an 
SOR.  'Intermediarv  Medicare  Claims 
Record  (IMCR)  System."  System  No.  (H^- 
70-0503.  We  propose  to  delete 
published  routine  uses  numbered  1,  3, 
4.  5.  6.  7.  9.  12.  14.  16.  17.  18.  21.  23. 
24.  and  an  unnumbered  routine  use 
authorizing  disclosure  to  the  Social 
Security  Administration  (SSA).  We 
propose  to  delete-  published  routine  uses 
number  1  diithonziiig  disi  Insure  to 
claimants  and  their  authorized 
representatives,  number  3  authorizing 
disclosure  to  third  party  contacts  to 
establish  or  verifv  information,  number 
4  authorizing  disclosure  to  the  Treasury 
Department  for  investigating  alleged 
theft,  number  5  authorizing  disclosure 
to  the  United  States  Postal  Service 
(USPS),  number  ts  authorizing 
disclosure  to  the  Department  of  )ustice 
(DOJ)  to  combat  fraud  and  abuse, 
number  7  authorizing  disclosure  to  the 
Railroad  Retirement  Board  (RRB). 
number  9  authorizing  disclosure  to  State 
Licensing  Boards  for  review  of  unethical 
practices,  number  12  authorizing 
disclosure  to  state  welfare  departments, 
number  14  authorizing  disclosure  to 
state  audit  agencies,  number  16 
authorizing  disclosure  to  senior  citizen 
volunteers  to  assist  beneficiaries, 
number  17  authorizing  disclosure  to  a 
contractor  to  recover  erroneous 
Medicare  payments,  number  18 
authorizing  disclosure  to  state  and  other 
governmental  Workers'  Compensation 
Agencies,  number  19  authorizing 
disclosure  t(j  insurance  companies 
providing  protection  to  enrollees. 
number  21  authorizing  disclosure  to  an 
agencv  of  a  state  government  or 
established  bv  law.  number  22 
authorizing  disclosure  to  insurers  who 
are  primary  pavers  to  Medic:are.  number 
23  authorizing  disclosure  to  the  Internal 
Revenue  Ser\'ice  (IRS),  number  24 
authorizing  disclosure  to  servicing  fiscal 
intermediaries/carriers  banks  to  transfer 
remittance  advice  to  Medicare,  and  an 


unnumbered  routine  use  authorizing 
dis(  losure  to  the  SSA. 

Disclosures  permitti^d  under  routine 
uses  number  4,  5.  7.  9.  12.  14.  IH,  21, 
23,  and  to  the  SSA  will  be  made  a  part 
of  proposed  routine  use  number  2 
Proposed  routine  use  number  2  will 
allow  for  release  of  information  to 
■"another  Federal  and/or  state  agency, 
agencv  of  a  state  government,  an  agency 
established  bv  state  law.  or  its  fiscal 
agent  "  Disclosures  permitted  under 
published  routine  u.ses  number  1.  3.  16. 
and  24  will  be  ( ombined  with  published 
routine!  use  number  2.  which  permits 
release  to  "third  party  contacts."  and 
covered  by  proposeil  routine  use 
number  3.  Disclosure  authorized  to 
"insurance  companies  providing 
protection  to  enrollees"  under  routine 
use  19  and  to  "insurers  who  are  primary 
pavers  to  Medicare"  under  routine  use 
number  22  will  be  r:ombintMl  and  listj^d 
as  proposed  routine  use  number  6, 
Disclosures  pi-rmitted  under  published 
routine  use  number  17  will  be  covered 
bv  proposed  routine  use  number  10. 
which  will  permit  the  release  of  data  to 
contrac  tors  antl  grantees  for  the 
purposes  of  ( ombating  fraud  and  abuse. 
Disclosures  permitted  under  published 
routine  use  number  6  will  be  covered  by 
proposed  routine  use  number  1 1.  which 
will  permit  the  release  of  data  to  other 
P'ederal  agencies  for  the  purposes  of 
combating  fraud  and  abuse.  We  propose 
to  renumber  published  routine  use 
number  20  as  prop<jsed  routine  use 
number  1  and  modify  the  language  to 
clarifv  the  circumstances  for  disclosure 
to  contractors  and  t;onsultants. 

The  security  classification  previously 
reported  as  "None"  will  be  modified  to 
reflect  that  the  data  in  this  system  is 
considered  to  be  "Level  Three  Privacy 
Act  Sensitive.  '  We  are  modifying  the 
language  in  the  remaining  routine  uses 
to  provide  clarity  to  C^MS's  intention  to 
disclose  individual-specific  information 
contained  in  this  system.  The  routine 
uses  will  then  be  prioritized  and 
reordered  according  to  their  usage.  We 
will  also  take  the  opportunity  to  update 
anv  sections  of  the  system  that  were 
affected  bv  the  recent  reorganization 
and  to  update  language  in  the 
administrative  sections  to  correspond 
with  language  use<i  in  other  CMS  St3Rs, 

The  primary  purpose  of  the  SOR  is  to 
properly  pa\  Medicare  insurance 
benefits  to  or  on  behalf  of  «mtitled 
beneficiaries.  Information  in  this  system 
will  also  be  released  to;  support 
regulatory  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  t:onsultant.  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  third  party 


contacts,  providers  and  suppliers  of 
services  dealing  through  fiscal 
intermediaries  or  carriers.  Quality 
Improvement  Organizatiems  (QIO). 
insurance  companies  and  other  groups 
providing  protection  for  their  enrollees, 
insurers  and  other  groups  providing 
protection  against  medical  expenses 
who  are  primary  pavers  to  Medicare  in 
accordance  with  42'U.S.C,  §  1395y  (b). 
an  individual  or  organization  for 
research,  evaluation,  or  epidemiological 
projects,  support  constituent  requests 
made  to  a  congressional  representative, 
support  litigation  involving  the  agency 
related  to  this  SOR,  and  combat  fraud 
and  abuse  in  certain  Federally-funded 
health  care  programs.  We  have  provided 
background  information  about  the 
modified  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  CMS 
provide  an  opportunity  for  interested 
persons  to  comment  on  the  proposed 
routine  uses.  CMS  invites  comments  on 
all  portions  of  this  notice.  See  "Effective 
Dates "  section  for  comment  period. 

EFFECTIVE  DATES:  CMS  filed  a  modified 
or  altered  system  report  with  the  Chair 
of  the  House  Cximmittee  on  Covernment 
Reform  and  Oversight,  the  ('hair  of  the 
•Senate  Committee  on  Covernmental 
Affairs,  and  the  Administrator.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB)  on  September  19,  2002,  To 
ensure  that  all  parties  have  adequate 
time  in  whii:h  to  comment,  the  modified 
or  altered  SOR,  including  routine  uses, 
will  b(M:ome  effective  40  days  from  the 
publication  of  the  notice,  or  from  the 
date  it  was  submitted  to  OMB  and  the 
congress,  whichever  is  later,  unless 
CMS  receives  comments  that  require 
alterations  to  this  notice. 

ADDRESSES:  The  public  shfiuld  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution,  CMS,  Room 
N2-04-27.  7.'30O  Security  Boulevard, 
Baltimore.  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regular  business  hours,  Monday 
through  Friday  from  9  a.m. -3  p.m., 
eastern  daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  Faulstich.  Director,  Division 
of  Intermediary  and  Fiscal  Systems, 
Business  Systems  Operating  Croup. 
Office  of  Information  Services,  CMS, 
Room  N2-09-27.  7500  Security 
Boulevard.  Baltimore.  Maryland  21244- 
1850.  The  telephone  number  is  410- 
786-7401, 

SUPPLEMENTARY  INFORMATION: 
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I.  Description  of  the  Mollified  SOR 

A.  Statutory  and  Regulatory  Basis  for 
SOR 

In  1988,  CMS  modified  a  SOR  under 
the  authority  of  sections  1816, 1862  (b) 
and  1874  of  Title  XVIII  of  the  Social 
Security  Act  (the  Act)  (42  United  States 
Code  (USC)  sections  1395  (h),  1395y  (b). 
and  1395kk).  Notice  of  the  modification 
to  this  system,  "Intermediary  Medicare 
Claims  Records,  System  No.  09-70- 
0503"  was  published  in  the  Federal 
Register  (FR)  53  FR  52806  (Dec,  29, 
1988),  an  uimumbered  routine  use  was 
added  for  the  SSA  at  61  FR  6645  (Feb. 
21,  1996),  three  new  fraud  and  abuse 
routine  uses  were  added  at  63  FR  38414 
(July  16,  1998),  and  then  at  65  FR  50552 
(Aug,  18,  2000),  two  of  the  fi-aud  and 
abuse  routine  uses  that  were  revised  and 
a  third  deleted. 

n.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  system  contains  information  on 
Medicare  beneficiaries,  on  whose  behalf 
providers  have  submitted  claims  for 
reimbursement  on  a  reasonable  cost 
basis  under  Medicare  Part  A  and  B,  or 
are  eligible,  and/or  individuals  whose 
enrollment  in  an  employer  group  health 
benefits  plan  covers  the  beneficiary. 
Information  contained  in  this  system 
consist  of  billing  for  medical  and  other 
health  care  services,  uniform  bill  for 
provider  services  or  equivalent  data  in 
electronic  format,  and  Medicare 
secondary  payer  records  containing 
other  third  party  liability  insurance 
information  necessary  for  appropriate 
Medicare  claims  payment  and  other 
documents  used  to  support  payments  to 
beneficiaries  and  providers  of  services. 
These  forms  contain  the  beneficiary's 
name,  sex,  health  insm-ance  claim 
number  (HIC),  address,  date  of  birth, 
medical  record  number,  prior  stay 
information,  provider  name  and 
address,  physician's  name,  and/ or 
identification  number,  warranty 
information  when  pacemakers  are 
implanted  or  explanted,  date  of 
admission  or  discharge,  other  health 
insurance,  diagnosis,  surgical 
procedures,  and  a  statement  of  services 
rendered  for  related  charges  and  other 
data  needed  to  substantiate  claims. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 


data  is  known  as  a  "routine  use."  The 
government  will  only  release  IMCR 
information  that  can  be  associated  with 
an  individual  as  provided  for  under 
"Section  III.  Proposed  Routine  Use 
Disclosures  of  Data  in  the  System."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 
We  will  only  collect  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  IMCR.  CMS  has  the 
following  policies  and  procedures 
concerning  disclosures  of  information 
that  will  be  maintained  in  the  system. 
Disclosure  of  information  from  the  SOR 
will  be  approved  only  for  the  minimum 
information  necessary'  to  accomplish  the 
purpose  of  the  disclosure  only  after 
CMS: 

1 .  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected,  e.g.,  to 
properly  pay  medical  insurance  benefits 
to  or  on  behalf  of  entitled  beneficiaries. 

2.  Determines: 

a.  That  the  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  That  the  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  That  there  is  a  strong  probability 
that  the  proposed  use  of  the  data  would 
in  fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  individually-identifiable 
information;  and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

III.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  IMCR  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosing  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 


permissible,  including  but  not  limited  to 
ensuring  ihat  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  We  are  proposing  to  establish 
or  modify  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1 .  To  Agency  contractors  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  SOR  and  who  need  to 
have  access  to  the  records  in  order  to 
assist  CMS. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  purposes  for  this  SOR. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations,  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 
consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

Carriers  and  intermediaries 
occasionally  work  with  contractors  to 
identify  and  recover  erroneous  Medicare 
payments  for  which  workers' 
compensation  programs  are  liable. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  go^  ernment.  an  agency 
established  by  state  law,  or  its  fiscal 
agent  pursuant  to  agreements  with  CMS 
to: 

a.  Contribute  to  the  accuracy  of  CMS"s 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

Other  Federal  or  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  IMCR  information 
for  the  purposes  of  determining, 
evaluating,  and/or  assessing  cost. 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
state,  to  support  evaluations  and 
monitoring  of  Medicare  claims 
information  of  beneficiaries,  including 
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proper  reimbursement  for  services 
provided 

Tredsur\-  Department  may  require 
IMCR  data  for  investigating  alleged 
theft,  forgery,  or  unlawful  negotiation  of 
Medicare  reimbursement  checks. 

USPS  mav  require  IMCR  data  for 
investigating  alleged  forgery  or  theft  of 
reimbursement  checks. 

RRB  requires  IMCR  information  to 
enable  them  to  assist  in  the 
implementation  and  maintenance  of  thf 
Medicare  program. 

SSA  requires  IMCR  data  to  enable 
them  to  assist  in  the  implementation 
and  maintenance  of  the  Medicare 
program. 

IRS  may  require  IMCR  data  for  the 
application  of  fax  penalties  against 
employers  and  employee  organizations 
that  contribute  to  Employer  Group 
Health  Plan  or  Large  Croup  Health  Plans 
that  are  not  in  corrpliance  with  42 
U.S.C.  1395y(b). 

Disclosure  under  this  routine  use 
shall  be  u.sed  by  state  Medicaid  agencies 
pursuant  to  agreements  with  the  HHS 
for  administration  of  state 
supplementation  payments  for 
determinations  of  eligibility  for 
Medicaid,  for  enrollment  of  welfare 
recipients  for  medical  insurance  under 
section  1843  of  the  Social  Security  Act 
(the  Act),  for  quality  control  studies,  for 
determining  eligibility  of  recipients  of 
assistance  under  Titles  IV  and  XIX  of 
the  Act.  and  for  the  complete 
administration  of  the  Medicaid  program 
IMCR  data  will  be  released  to  the  state 
onlv  on  those  individuals  who  are 
patients  under  the  services  of  a 
Medicaid  program  within  the  state  or 
who^re  residents  of  that  state. 

Occasionally  state  licensing  boards 
require  access  to  the  IMCR  data  for 
review  of  unethical  practices  or  non- 
professional conduct 

We  also  contemplate  disclosing 
information  under  this  routine  use  in 
situations  in  which  state  auditing 
agencies  require  IMCR  information  for 
auditing  of  Medicare  eligibility 
considerations.  Disclosure  of 
phvsicians'  customary  charge  data  are 
made  to  state  audit  agencies  in  order  to 
ascertain  the  corrections  of  Title  XIX 
charges  and  payments.  CMS  may  enter 
into  an  agreement  with  state  auditing 
agencies  to  assist  in  accomplishing 
functions  relating  to  purposes  for  this 
SOR. 

State  and  other  governmental 
worker's  compensation  agencies 
working  with  CMS  to  assure  that 
workers'  compensation  payments  are 
made  where  Medicare  has  erroneously 
paid  and  workers'  compensation 
programs  are  liable. 


3.  To  third  party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
inffirmation  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  e.xpected  to  have  information  relating 
to  the  individual's  capacity  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for.  or  an  entitlement  to. 
benefits  under  the  Medicare  program 
and. 

a.  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  anv  of  the  following  conditions 
exi.sts:  the  individual  is  confined  to  a 
mental  institution,  a  court  of  competent 
jurisdiction  has  appointed  a  guardian  to 
manage  the  affairs  of  that  individual,  a 
court  of  competent  jurisdiction  has 
declared  the  individual  to  be  mentally 
incompetent,  or  the  individual's 
attending  physician  has  certified  that 
the  individual  is  not  sufficiently 
mentally  competent  to  manage  his  or 
her  own  affairs  or  to  provide  the 
information  being  sought,  the  individual 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrier  exists,  or  the  custodian 
of  the  information  will  not.  as  a  matter 
of  policy,  provide  it  to  the  individual), 
or 

b.  The  data  are  needed  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  The  individual's 
entitlement  to  benefits  under  the 
Medic;are  program;  and  the  amount  of 
reimbursement;  any  case  in  which  the 
evidence  is  being  reviewed  as  a  result  of 
suspected  fraud  and  abuse,  program 
integrity,  quality  appraisal,  or 
evaluation  and  nuiasurement  of  program 
activities. 

Third  parties  contacts  require  IMCR 
information  in  order  to  provide  support 
for  the  individual's  entitlement  to 
benefits  under  the  Medicare  program;  to 
establish  the  validity  of  evidence  or  to 
verify  the  accurac:y  of  information 
presented  by  the  individual  or  the 
representative  of  the  applicant,  and 
assist  in  the  monitoring  of  Medicare 
claims  information  of  beneficiaries, 
including  proper  reimbursement  of 
services  provided. 

Senior  citizen  volunteers  working  in 
the  carriers  and  intermediaries'  offices 
to  assist  Medicare  beneficiaries'  request 
for  assistance  may  require  access  to 
IMCR  information. 

Occasionally  fiscal  intermediary/ 
carrier  banks,  automated  clearing 
houses,  value  added  networks,  and 
provider  banks,  to  the  extent  necessary 
transfer  to  providers  electronic 
remittance  advice  of  Medicare 


payments,  and  with  respect  to  provider 
banks,  to  the  extent  necessary  to  provide 
account  management  services  to 
providers  using  this  information. 

4.  To  providers  and  suppliers  of 
services  dealing  through  fiscal 
intermediaries  or  carriers  for  the 
administration  of  Title  XVIII  of  the  Act. 

Providers  and  suppliers  of  services 
require  IMCR  information  in  order  to 
establish  the  validity  of  evidence,  or  to 
verify  the  accuracy  of  information 
presented  by  the  individual  as  it 
concerns  the  individuals  entitlement  to 
benefits  under  the  Medicare  program, 
including  proper  reimbursement  for 
services  provided. 

Providers  and  suppliers  of  services 
who  are  attempting  to  validate  items  on 
which  the  amounts  included  in  the 
annual  Physician/Supplier  Payment 
List,  or  other  similar  publications  are 
based. 

5.  To  Quality  Improvement 
Organizations  (QIO)  in  connection  with 
review  of  claims,  or  in  connection  with 
studies  or  other  review  activities, 
conducted  pursuant  to  Part  B  of  Title  XI 
of  the  Act  and  in  performing  affirmative 
outreach  activities  to  individuals  for  the 
purpose  of  establishing  and  maintaining 
their  entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

QIOs  will  work  to  implement  quality 
improvement  programs,  provide 
consultation  to  CMS.  its  contractors, 
and  to  state  agencies.  QIOs  will  assist 
the  state  agencies  in  related  monitoring 
and  enforcement  efforts,  assist  CMS  and 
intermediaries  in  program  integrity 
assessment,  and  prepare  summary 
information  for  relea.se  to  CMS. 

6.  To  insurance  companies,  third 
party  administrators  (TPA).  employers, 
self-insurers,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  group  health 
plans  (i.e..  health  maintenance 
organizations  (HMOs)  or  a  competitive 
medical  plan  (CMP)  with  a  Medicare 
contract,  or  a  Medicare-approved  health 
care  prepayment  plan  (HCPP)).  directly 
or  through  a  contractor,  and  other 
groups  providing  protection  for  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitlement 
data.  In  order  to  receive  the  information, 
they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  TPA; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access.  - 
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Other  insurers.  TPAs.  HMOs,  and 
HCPFs  may  require  IMCR  information 
in  order  to  support  evaluations  and 
monitoring  of  Medicare  claims 
information  of  beneficiaries,  including 
proper  reimbursement  for  services 
provided. 

7.  To  an  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  meuntenance  of  health,  or 
payment-related  projects. 

IMCR  data  will  provide  for  research, 
evaluation,  and  epidemiological 
projects,  a  broader,  longitudinal, 
national  perspective  of  the  status  of 
Medicare  beneficiaries.  CMS  euiticipates 
that  many  researchers  will  have 
legitimate  requests  to  use  these  data  in 
projects  that  could  ultimately  improve 
the  care  provided  to  Medicare 
beneficiaries  and  the  policy  that  governs 
the  care. 

8.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  an  issue  relating  to  a  matter 
before  CMS.  The  Member  of  Congress 
then  writes  CMS,  and  CMS  must  be  able 
to  give  sufficient  information  to  be 
responsive  to  the  inquiry. 

9.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  officiai  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government,  is 

a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court,  or  adjudicatory  body 
involved. 

10.  To  a  CMS  contractor  (including, 
but  not  limited  to  FIs  and  carriers)  that 
assists  in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 


prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud  or 
abuse  in  such  programs. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  fraud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all 
information. 

11.  To  another  Federal  agency  or  to'an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in. 
a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require  IMCR 
information  for  the  purpose  of 
combating  fraud  and  abuse  in  such 
Federally  funded  programs. 

B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Informatioii"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information". 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 


who  are  familiar  with  the  eiuollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

rV,  Safeguards 

A.  Administrative  Safeguards 

The  IMCR  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to;  the 
Privacy  Act  of  1974,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  the  Clinger-Cohen 
Act  of  1996.  and  OMB  Circular  A-130. 
Appendix  III.  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by  the 
Office  of  Management  and  Budget 
(OMB)  Circular  A-130.  Appendix  III. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18. 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
svstem  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  who  maintain  records  in  the 
svstem  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data.  In  addition,  CMS  is  monitoring 
the  authorized  users  to  ensure  against 
excessive  or  unauthorized  use.  Records 
are  used  in  a  designated  work  area  or 
work  station  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  assure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  ;     determined  at 
the  Agency  level.  Thi    prevents 
unauthorized  users  from  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects;  e.g.,  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 
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•  Quality  Indicator  (QI)  Report 
Generator  class  has  read-only  access  to 
all  fields  and  tables; 

•  Policy  Research  class  has  quer}' 
access  to  tables,  but  are  not  allowed  to 
access  confidential  individual 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safp^unrds:  All  server 
sites  have  implemented  the  following 
minimum  requirements  to  assist  in 
reducmfj  the  e.xposure  of  computer 
equipment  and  thus  achieve  an 
optimum  level  of  protection  and 
security  for  the  IMCR  system: 

Access  to  all  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrattuf 
need  for  access.  Servers  are  to  be  kept 
in  a  locked  room  accessible  onlv  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/or  combination 
which  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System  (AIS) 
resources  caused  by  fire,  ehH:tricity. 
water  and  inadeauate  climate  controls 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Logons — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  (lontroUer  of 
the  log-on  domain. 

•  VVorkstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  \Vhen 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are 
determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
se<:urity  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (RAS*  - 
Windows  NT  RAS  security  handle 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 


permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-irser 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security  as  stated  previously  in  this 
section.  Each  automated  information 
system  should  ensure  a  level  of  security 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V,  Effect  of  the  Modified  SOR  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use.  and  disseminate 
information  only  as  prescribed  therein. 
We  will  onlv  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  IMCR.  Disclosure  of 
information  from  the  SOR  will  be 
approved  onlv  to  the  extent  necessary  to 
accomplish  the  purpose  of  the 
disclosure.  (IMS  has  assigned  a  higher 
level  of  security  clearance  for  the 
information  maintained  in  this  system 
in  an  effort  to  provide  added  security 
and  protection  of  data  in  this  system.. 

(^MS  will  takf!  precautionary 
measures  to  minimize  the  risks  of 
unauthorized  access  to  the  records  and 
the  potential  harm  to  individual  privacy 
or  other  personal  or  property  rights. 
CMS  will  collect  only  that  information 
necessary  to  perform  the  system's 
functions.  In  addition,  CMS  will  make 
disc:losure  from  the  proposed  system 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  e.xception  provision  of  the 
Privacy  Act. 

('MS.  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 

Dated:  September  19,  2002. 

Thomas  A.  Scully, 

AdniinislratDr.  (Centers  for Mediraiv  &■ 
Kk'du  (lid  Serx'iais. 

09-70-0503 

SYSTEM  NAME: 

Intermediary'  Medicare  Claims 
Records  (IMCR)  System,  HHS/CMS/OIS. 

SECURrrv  classification: 

Level  Three  Privacy  Act  Sensitive. 


SYSTEM  LOCATION: 

CMS  Data  Center,  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850  and  at 
CMS  Regional  Offices,  CMS 
Intermediaries,  Social  Security  Field 
Offices,  and  at  locations  listed  in 
Appendix  A. 

CATEGORIES  OF  INCNVIOUALS  COVERED  BY  THE 
SYSTEM: 

The  system  contains  information  on 
Medicare  beneficiaries,  on  whose  behalf 
providers  have  submitted  claims  for 
reimbursement  on  a  reasonable  cost 
basis  under  Medicare  Part  A  and  B.  or 
are  eligible,  and/or  individuals  whose 
enrollment  in  an  employer  group  health 
benefits  plan  covers  the  beneficiary. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  contained  in  this  system 
consist  of  billing  for  medical  and  other 
health  care  services,  uniform  bill  for 
provider  services  or  equivalent  data  in 
an  electronic  format,  and  Medicare 
secondary  payer  records  containing 
other  third  party  liability  insurance 
information  necessary  for  appropriate 
Medicare  claims  payment  and  other 
documents  used  to  support  payments  to 
beneficiaries  and  providers  of  services. 
These  forms  contain  the  beneficiary's 
name,  sex,  health  insurance  claim 
number  (HIC),  address,  date  of  birth, 
medical  record  number,  prior  stay 
information,  provider  name  and 
address,  physician's  name,  and/or 
identification  number,  warranty 
information  when  pacemakers  are 
implanted  or  explanted,  date  of 
admission  or  discharge,  other  health 
insurance,  diagnosis,  surgical 
procedures,  and  a  statement  of  services 
rendered  for  related  charges  and  other 
data  needed  to  substantiate  claims. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  the  maintenance  of  this 
SOR  is  given  under  the  authority  of 
sections  1816,  1862  (b)  and  1874  of  Title 
XVIIl  of  the  Social  Security  Act  (42 
United  States  Code  (USC)  sections 
1395(h),  1395y  (b),  and  1395kk). 

PURPOSE(S): 

The  primarv'  purpose  of  the  SOR  is  to 
properly  pay  Medicare  insurance 
benefits  to  or  on  behalf  of  entitled 
beneficiaries.  Information  in  this  system 
will  also  be  released  to:  support 
regulatory  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  third  party 
contacts,  providers  and  suppliers  of 
services  dealing  through  fiscal 
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intermediaries  or  carriers,  Quality 
Improvement  Qrgani2ations  (QIC), 
insurance  companies  and  other  groups 
providing  protection  for  their  enroUees, 
insurers  and  other  groups  providing 
protection  against  medical  expenses 
who  are  primary  payers  to  Medicare  in 
accordance  with  42  U,S.C.  1395y  (b),  an 
individual  or  organization  for  research, 
evaluation,  or  epidemiological  projects, 
support  constituent  requests  made  to  a 
congressional  representative,  support 
litigation  involving  the  Agency  related 
to  this  SOR,  and  combat  fraud  and 
abuse  in  certain  Federally-funded  health 
care  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  IMCR  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected. 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164, 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary).  We  propose  to  establish 
or  modify  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1 .  To  Agency  contractors  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  SOR  and  who  need  to 
have  access  to  the  records  in  order  to 
assist  CMS. 


2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  pursuant  to  agreements  with  CMS 
to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

3.To  third  party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capacity  to  manage 
his  or  her  af^irs  or  to  his  or  her 
eligibility  for,  or  an  entitlement  to. 
benefits  under  the  Medicare  program 
and, 

a.  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exists:  the  individual  is  confined  to  a 
mental  institution,  a  court  of  competent 
jurisdiction  has  appointed  a  guardian  to 
manage  the  affairs  of  that  individual,  a 
court  of  competent  jurisdiction  has 
declared  the  individual  to  be  mentally 
incompetent,  or  the  individual's 
attending  physician  has  certified  that 
the  individual  is  not  sufficiently 
mentally  competent  to  manage  his  or 
her  own  affairs  or  to  provide  the 
information  being  sought,  the  individual 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrier  exists,  or  the  custodian 
of  the  information  will  not,  as  a  matter 
of  policy,  provide  it  to  the  individual). 


or 


b.  The  data  are  needed  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
entitlement  to  benefits  under  the 
Medicare  program;  and  the  amount  of 
reimbursement;  any  case  in  which  the 
evidence  is  being  reviewed  as  a  result  of 
suspected  fraud  and  abuse,  program 
integrity,  quality  appraisal,  or 
evaluation  and  measurement  of  program 
activities. 

4.  To  providers  and  suppliers  of 
services  dealing  through  fiscal 
intermediaries  or  carriers  for  the 
administration  of  Title  XVIII  of  the 
Social  Security  Act. 

5.  To  Quality  Improvement 
Organizations  (QIO)  in  connection  with 


review  of  claims,  or  in  connection  with 
studies  or  other  review  activities, 
conducted  pursuant  to  Part  B  of  Title  XI 
of  the  Social  Security  Act  and  in 
performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  maintaining  their 
entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

6.  To  insurance  companies,  third 
party  administrators  (TPA),  employers, 
self-insurers,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  group  health 
plans  {i.e..  health  maintenance 
organizations  (HMOs)  or  a  competitive 
medical  plan  (CMP)  with  a  Medicare 
contract,  or  a  Medicare-approved  health 
care  prepayment  plan  (HCPP)),  directly 
or  through  a  contractor,  and  other 
groups  providing  protection  for  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitlement 
data.  In  order  to  receive  the  information, 
they  must  agree  to: 

a.  Certif\-  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  TPA; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access. 

7.  To  an  individual  or  organization  for 
research,  evaluation,  or  epidemiological 
projects  related  to  the  prevention  of 
disease  or  disability,  the  restoration  or 
maintenance  of  health,  or  payment 
related  projects. 

8.  To  a  Member  of  Congress  or 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

9.  To  the  Department  of  Justice  (DOJ). 
court  or  adjudicatory'  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Anv  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
emplovee,  or 

d.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  an'     ly  careful  review, 
CMS  determines      .t  the  records  are 
both  relevant  am   necessary  to  the 
litigation. 

10.  To  a  CMS  contractor  (including, 
but  not  limited  to  fiscal  intermediaries 
and  carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
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of  a  CMS-administered  grant  program, 
when  disclosure  is  df^emed  reas<)nal)lv 
necessarv-  by  CM.S  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to.  defend 
against,  correct,  remedv.  or  otherwise 
combat  fraud  or  abuse  in  such  program 

1 1.  To  another  Federal  agencv  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  anv  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in  a 
health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonablv 
necessarv'  bv  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to.  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

POLICIES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper, 
computer  diskette  and  on  magnetic 
storage  media. 

retrievabiuty: 

Information  can  be  retrieved  by  the 
beneficiarv's  name,  HICN.  and  assigned 
unique  physician  identification  number. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacv  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition.  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  IM(>R 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Human  Services  (HHS) 
standards  and  National  Institute  of 
Standards  and  Technology  guidelines, 
e.g..  security  codes  will  be  used, 
limiting  access  to  authorized  personnel. 
System  securities  are  established  in 
accordance  with  HHS,  Information 
Resource  Management  Circular  #10, 
Automated  Information  Svstems 


Seruritv  Program:  CMS  Automated 
Information  Systems  Guide.  Systems 
.Securities  Policies,  and  OMB  Circular 
No.  A-l.U)  (revised).  Appendix  III. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  a  secure 
storage  area  with  identifiers.  Records  are 
closed  at  the  end  of  the  calendar  year  in 
which  paid,  held  2  additional  years, 
transferred  to  Federal  Records  Center 
and  destroyed  after  another  2  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Intermediary'  and 
Fiscal  Systems.  Business  Systems 
Operations  Croup.  Office  of  Information 
Services.  CMS.  7500  Security 
Boulevard.  Room  N2-09-27.  Baltimore, 
Maryland  21244-1850. 

NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  inauiries 
should  be  addres.sed  to  the  social 
security  office  nearest  the  requester's 
residence,  the  appropriate  intermediary, 
the  C;MS  regional  office,  or  write  to  the 
system  manager  listed  above.  The  entity 
contacted  will  require  the  system  name. 
HIC.  address,  date  of  birth,  and  sex,  and 
for  verification  purposes,  the  subject 
individuals  name  (woman's  maiden 
name,  if  applicable),  and  social  security 
number  (SSN).  Furnishing  the  SSN  is 
voluntary,  but  it  may  make  searching  for 
a  record  easier  and  prevent  delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specifv'  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  C^ode  of 
Federal  Regulations  (CFR)  5b. 5(a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
.Slate  the  corrective;  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b. 7). 

RECORD  SOURCE  CATEGORIES: 

,Sourt:es  of  information  contained  in 
this  records  system  is  obtained  by  the 
provider  from  the  individual  or,  in  the 
case  of  some  Medicare  secondary  payer 
situations,  through  third  party  contacts. 
The  medical  information  is  provided  by 
the  providers  of  medical  services. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


Appendix  A.  Health  Insurance  Claims 

Medicare  records  are  maintained  at  the 
(IM.S  Central  Office  (see  se(  tion  1  below  for 
the  address).  Health  Insurance  Records  of  the 
Medicare  program  can  also  be  accessed 
through  a  representative  of  the  CM.S  Regional 
Offic  e  (see  section  2  below  for  addresses). 
Medicare  claims  records  are  also  maintained 
bv  private  insurance  organizations  who  share 
in  .idniinistering  provisions  of  the  health 
insuratue  programs.  These  private  insurance 
organizations,  referred  to  as  larriers  and 
oilermediaries.  are  under  (  ontrai  I  to  the 
Health  (lare  Financing  Administration  and 
the  .Social  Security  Administration  to 
perform  specific  tasks  in  the  Medicare 
[)rogram  (see  section  three  below  tor 
addresses  for  intermediaries.  se(  tion  lour 
addresses  the  i  arriers,  and  section  five 
addresses  the  Payment  .Safeguard 
Contractors. 

I.  Central  Office  Address 

C.MS  Data  Center.  7,500  Security  Boulevard, 
North  Building,  First  Floor,  Baltimore. 
Maryland  21244-18.S0. 

II.  CMS  Regional  Offices 

Huston  Region — Connecticut.  Maine. 

Massachusetts.  New  Hampshire.  Rhode 

Island.  Vermont.  John  V.  Kennedy  Federal 

Building.  Room  1211.  Boston. 

Massachusetts  02203.  Office  Hours:  8:30 

a.m. -5  p.m. 
Si'w  York  Region — New  [ersey.  New  York. 

Puerto  Rico.  Virgin  Islands.  26  Federal 

Plaza.  Room  715.  New  York.  New  York 

10007.  Office  Hours:  8:30  a.m.-,S  p.m. 
Philadt'lphio  Region — Delaware.  District  of 

Columbia.  Maryland.  Pennsylvania. 

Virginia.  West  Virginia  Post  Office  Box 

H4ti0.  Philadelphia.  F^'iinsylvania  19101. 

Otht  e  Hours:  8:30  a.m. -5  p.m. 
Atlanta  Region — Alabama.  North  Carolina. 

South  (^rolina.  Florida.  (Georgia. 

Kentucky.  Mississippi.  Tennessee.  101 

Marietta  Street.  Suite  702.  .Mlanta.  (Georgia 

30223.  Office  Hours:  8:30  a.m.-4:30  p.m. 
Chicago  Region — Illinois.  Indiana.  Michigan. 

Minnesota.  Ohio.  Wisconsin.  Suite  A-824. 

Chicago.  Illinois  60604.  (Jffice  Hours:  8 

a.m.— 4:4.T  p.m. 
Dallas  Region — Arkansas.  Louisiana.  New 

Mexico.  Oklahoma.  Texas.  1200  Main 

Tovvt'r  Building.  Dallas.  Texas.  Ofht:e 

Hours:  8  a.m. -4:30  p  ni. 
Kansas  Citv  Region — Iowa.  Kansas,  Missouri. 

Nebraska.  New  Federal  Office  Building. 

601  East  12th  Street— Room  436.  Kansas 

City.  Missouri  64106.  Office  Hours:  8  a.m.- 

4:4.T  p.m. 
Denver  Region — (Colorado.  Montana.  North 

Dakota.  South  Dakota.  Utah,  Wyoming. 

Federal  Office  Building.  1961  Stout  St— 

Room  118.5.  Denver.  Colorado  80294. 

Office  Hours:  8  a.m. -4:30  p.m. 
San  Francisco  Region — American  Samoa. 

Arizona.  California.  Cuam.  Hawaii. 

Nevada.  Federal  Offit:e  Building.  10  Van 

Ness  Avenue.  20th  Floor.  San  Francisco. 

California  94102.  Office  Hours:  8  a.m.^:30 

p.m. 
Seattle  Region — Alaska.  Idaho.  Oregon. 

Washington.  1321  .Second  Avenue.  Room 

61.5.  Mail  Stop  211.  Seattle.  Washington 

98101.  Office  Hours  8  a.m.^:30  p.m. 
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III.  Intermediary  Addresses  (Hospital 
Insurance) 

Medicare  Coordinator,  Assoc.  Hospital  Serv. 
Maine  (ME  BC),  2  Gannett  Drive  South 
Portland,  ME  04106-6911. 
Medicare  Coordinator,  Anthem  New 
Hampshire,  300  Goffs  Falls  Road, 

Manchester,  NH  03111-0001. 
Medicare  Coordinator,  BC/BS  Rhode  Island 

(RI  BC),  444  Westminster  Street, 

Providence,  RI  02903-3279. 
Medicare  Coordinator,  Empire  Medicare 

Services,  400  S.  Salina  Street,  Syracuse, 

NY  13202. 
Medicare  Coordinator,  Cooperativa,  PC  Box 

363428,  San  Juan,  PR  00936-3428. 
Medicare  Coordinator.  Maryland  B/C.  PO 

Box  4368.  1946  Greenspring  Ave.. 

Timonium,  MD  21093. 
Medicare  Coordinator,  Highmark,  P5103,  120 

Fifth  Avenue  Place.  Pittsburgh,  PA  15222- 

3099. 
Medicare  Coordinator,  United  Government 

Services,  1515  N.  Rivercenter  Dr.. 

Milwaukee,  WI  53212. 
Medicare  Coordinator,  Alabama  B/C,  450 

Riverchase  Parkway  East,  Birmingham,  AL 

35298. 
Medicare  Coordinator,  Florida  B/C,  532 

Riverside  Ave.,  Jacksonville,  FL  32202- 

4918. 
Medicare  Coordinator,  Georgia  B/C,  PO  Box 

9048,  2357  Warm  Springs  Road,  Columbus. 

GA  31908. 
Medicare  Coordinator,  Mississippi  B/C  B  MS, 

PO  Box  23035.  3545  Lakeland  Drive, 

lackson,  MI  39225-3035, 
Medicare  Coordinator,  North  Carolina  B/C, 

PO  Box  2291,  Durham.  NC  27702-2291. 
Medicare  Coordinator,  Palmetto  GBA  A/ 

RHHI,  17  Technology  Circle,  Columbia,  SC 

29203-0001. 
Medicare  Coordinator,  Tennessee  B/C,  801 

Pine  Street,  Chattanooga,  TN  37402-2555. 
Medicare  Coordinator,  Anthem  Insurance  Co. 

(Anthm  In),  PO  Box  50451,  8115  Knue 

Road,  Indianapolis.  IN  46250-1936. 
Medicare  Coordinator,  Arkansas  B/C,  601 

Gaines  Street,  Little  Rock,  AR  72203. 
Medicare  Coordinator,  Group  Health  of 

Oklahoma,  1215  South  Boulder,  Tulsa,  OK 

74119-2827. 
Medicare  Coordinator,  TrailBlazer,  PO  Box 

660156,  Dallas,  TX  75266-0156. 
Medicare  Coordinator,  Cahaba  GBA,  Station 

7,  636  Grand  Avenue,  Des  Moines,  lA 

.50309-2551. 
Medicare  Coordinator,  Kansas  B/C,  PO  Box 

239,  1133  Topeka  Ave.,  Topeka,  KS  66629- 

0001. 
Medicare  Coordinator,  Nebraska  B/C,  PO  Box 

3248,  Main  PO  Station,  Omaha,  NE  68180- 

0001. 
Medicare  Coordinator,  Mutual  of  Omaha,  PO 

Box  1602,  Omaha,  NE  68101. 
Medicare  Coordinator,  Montana  B/C,  PO  Box 

5017,  Great  Falls  DIV.,  Great  Falls,  MT 

59403-5017. 
Medicare  Coordinator,  Noridian,  4510  13th 

Avenue  SW.,  Fargo,  ND  58121-0001. 
Medicare  Coordinator,  Utah  B/C,  PO  Box 

30270,  2455  Parleys  Way.  Sah  Lake  City. 

UT  84130-0270. 
Medicare  Coordinator,  Wyoming  B/C,  4000 

House  Avenue,  Cheyenne,  WY  82003. 
Medicare  Coordinator,  Arizona  B/C,  PO  Box 

37700,  Phoenix,  AZ  85069, 


Medicare  Coordinator,  UGS,  PO  Box  70000, 

Van  Nuys,  CA  91470-0000. 
Medicare  Coordinator.  Regents  BC.  PO  Box 

8110  M/S  D-^A.  Portland.  OR  97207-8110. 
Medicare  Coordinator.  Premera  BC.  PO  Box 

2847.  Seattle.  WA  98111-2847. 

rv.  Medicare  Carriers 

Medicare  Coordinator.  NHIC,  75  Sargent 

William  Terry  Drive.  Hingham.  MA  02044. 
Medicare  Coordinator.  B/S  Rhode  Island  (RI 

BS).  444  Westminster  Street.  Providence. 

RI  02903-2790. 
Medicare  Coordinator.  Trailblazer  Health 

Enterprises.  Meriden  Park,  538  Preston 

Ave..  Meriden.  CT  06450. 
Medicare  Coordinator.  Upstate  Medicare 

Division.  11  Lewis  Road,  Binghamton.  NY 

13902. 
Medicare  Coordinator.  Empire  Medicare 

Services.  2651  Strang  Blvd..  Yorktown 

Heights.  NY.  10598. 
Medicare  Coordinator.  Empire  Medicare 

Services.  N).  300  East  Park  Drive, 

Harrisburg.  PA  17106. 
Medicare  Coordinator,  Triple  S.  #1441  F.D.. 

Roosvelt  Ave..  Guaynabo.  PR  00968. 
Medicare  Coordinator.  Group  Health  Inc..  4th 

Floor,  88  West  End  Avenue,  New  York,  NY 

10023. 
Medicare  Coordinator,  Highmark,  PO  Box 

89065.  1800  Center  Street.  Camp  Hill.  PA 

17089-9065. 
Medicare  Coordinator,  Trailblazers  Part  B. 

11150  McCormick  Drive.  Executive  Plaza  3 

Suite  200.  Hunt  Valley.  MD  21031. 
Medicare  Coordinator.  Trailblazer  Health 

Enterprises.  Virginia.  PO  Box  26463. 

Richmond.  VA  23261-6463.  United 

Medicare  Coordinator.  Tricenturion.  1 

Tower  Square.  Hartford.  CT  06183. 
Medicare  Coordinator.  Alabama  B/S.  450 

Riverchase  Parkway  East.  Birmingham.  AL 

35298. 
Medicare  Coordinator.  Cahaba  GBA.  12052 

Middleground  Road.  Suite  A.  Savannah. 

GA  31419. 
Medicare  Coordinator.  Florida  B/S.  532 

Riverside  Ave.  |acksonville.  FL  32202- 

4918. 
Medicare  Coordinator.  Administar  Federal. 

9901  Linnstation  Road.  Louisville,  KY 

40223. 
Medicare  Coordinator.  Palmetto  GBA.  17 

Technology  Circle.  Columbia.  SC  2920.3- 

0001. 
Medicare  Coordinator,  CIGNA.  2  Vantage 

Way.  Nashville.  TN  37228. 
Medicare  Coordinator.  Railraod  Retirement 

Board.  2743  Perimeter  Parkway.  Building 

250.  Augusta.  GA  30999. 
Medicare  Coordinator.  Cahaba  GBA.  Jackson 

Miss.  PO  Box  22545.  Jackson.  MI  3922,5- 

2545. 
Medicare  Coordinator,  Adminastar  Federal 

(IN),  8115  Knue  Road,  Indianapolis,  IN 

46250-1936. 
Medicare  Coordinator.  Wisconsin  Physicians 

Service,  PO  Box  8190,  Madison,  WI  53708- 

8190. 
Medicare  Coordinator.  Nationwide  Mutual 

Insurance  Co..  PO  Box  16788.  1 

Nationwide  Plaza,  Columbus,  OH  43216- 

6788. 
Medicare  Coordinator,  Arkansas  B/S,  601 

Gaines  Street,  Little  Rock,  AR  72203. 


Medicare  Coordinator.  Arkansas-New 

Mexico.  601  Gaines  Street.  Little  Rock.  AR 

72203. 
Medicare  Coordinator.  Palmetto  GBA — 

DMERC.  17  Technology  C;ir(  le.  Cnhnnbia. 

SC  29203-0001 . 
Medicare  Coordinator.  Trailblazer  Hoiiltti 

Enterprises.  901  South  Central  Expressway. 

Richardson.  TX  75080. 
Medicare  Coordinator.  Nordian.  636  Grand 

Avenue.  Des  Moines.  \A  50309-2551. 
Medicare  Coordinator.  Kansas  B'S.  PO  Box 

239.  1133  Topeka  Ave..  Topeka.  KS  66629- 

0001. 
Medicare  Coordinator.  Kansas  B/S — -NE.  PO 

Box  239.  1133  Topeka  Ave..  Topeka.  KS 

66629-0239. 
Medicare  Coordinator.  Montana  B/S.  PO  Box 

4309.  Helena,  MT  59601. 
Medicare  Coordinator.  .Nordian.  4305  13th 

Avenue  South.  Fargo.  ND  58103-3373. 
Medicare  Coordinator.  Noridian  Bcbsnd 

(CO).  730  N.  Simms  #100.  Golden.  CO 

80401^7.30. 
Medicare  Coordinator.  Noridian  Bcbsnd 

(WY).  4305  13th  Avenue  South.  Fargo.  ND 

58103-3373. 
Medicare  Coordinator.  Utah  B/S.  PO  Box 

30270.  2455  Parleys  Way.  .Sail  Lake  City. 

UT  84130-0270. 
Medicare  Coordinator.  Transamern  a 

Occidental.  PO  Box  54905.  Los  Angeles. 

CA  90054-^905. 
Medicare  Coordinator,  NHIC — C^alifornia.  450 

W.  East  Avenue,  Chico,  CA  95926. 
Medicare  Coordinator.  Cigna,  Suite  254.  3150 

Lakeharbor.  Boise.  ID  83703. 
Medicare  Coordinator.  Cigna,  Suite  506.  2 

Vantage  Way.  Nashville.  TN  37228. 

V.  Payment  Safeguard  Contractors 

Medicare  Coordinator.  Aspen  Systems 
Corporation.  2277  Researrh  Blvd.. 
Rockville.  MD  20850. 

Medicare  Coordinator.  DynC^orp  Flee  tronic 
Data  Sy.stems  (EDS.  11710  Plaza  ,\merica 
Drive  5400  Legacy  Drive.  Reston.  VA 
20190-6017. 

Medicare  Coordinator.  Lifecare  Management 
Partners  Mutual  of  Omaha  Insurame  Co 
6601  Little  River  Turnpike.  Suite  300 
Mutual  of  Omaha  Plaza.  Omaha.  NE  68175. 

Medicare  Coordinator.  Reliance  Safeguard 
Solutions.  Inc..  P.O.  Box  30207  400  .South 
Salina  Street.  2890  East  Cottonwood  Pkwy. 
Syracuse.  ,NY  13202. 

Medicare  Coordinator.  Science  ,*\|>pli(  alions 
International.  Inc..  6565  Arlington  Blvd. 
PO  Box  100282.  Falls  C:hurch,  VA 

Medicare  Coordinator,  C^alifornia  Medi<  al 
Review.  Inc.  Integriguard  Division  Federal 
Sector  Civil  Group  One  Sansome  Street. 
San  Franci.sco.  CA  94104-4448. 

Medicare  Coordinator.  Computer  S(  iences 
Corporation  Suite  600  3120  Timanus  Lane. 
Baltimore.  MD  21244. 

Medicare  Coordinator.  Electronu  Data 

Systems  (EDS).  11710  Plaza  America  Drive 
5400  Legacy  Drive.  Piano.  TX  75204. 

Medicare  Coordinator.  TriCenturion.  LL.C. 
PO  Box  100282.  Columbia.  SC  29202. 


|FR  Doc.  02-27338  Filed  10-28-02 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02H-0456] 

Determining  Hospital  Procedures  for 
Opened-But-Unused,  Single-Use 
Medical  Devices;  Request  for 
Comments  and  Information;  Correction 

agency:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice:  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  J 
notice  that  appeared  in  the  Federal 
Register  of  August  28,  2002  (tS7  FK 
55269).  The  document  announced  a 
request  for  comments  about  current 
practices  with  respect  to  opened-but- 
unused,  Single-use  medical  devices.  The 
document  was  inadvertently  published 
with  an  incorrect  docket  number  This 
document  corrects  that  error 
FOR  FURTHER  INFORMATION  CONTACT: 
[ovce  Strong.  Office  of  Policy,  Planning. 
and  Legislation  (HF-27).  Food  and  Drug 
Administration.  5600  Fishers  Lane.  rm. 
12A-27.  Rockville.  MD  20H57,  M)\- 
827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Do( 
02-21891.  appearing  on  page  55269  in 
the  Federal  Register  of  VVednesday. 
August  28.  2002.  the  following 
correction  is  made: 

1.  On  page  55269.  in  the  third 
column,  -IDocket  No  OOD-OOS;!)'  is 
corrected  to  read  "[Docket  No.  02N- 
04561" 

D^tl.vi   ()(  ti)ber  Jl    2(102. 
Margaret  .M.  Dotzel, 
Associate  Commissioner  for  Policy. 
\¥R  l)(i(    02-27411  Filed  10-28-02:8:45  ami 

BILLING  CODE  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-0461] 

Antimicrobial  Drug  Development; 
Public  Workshop 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice  of  public  workshop. 


The  Food  and  Drug  .\dministration 
(FDA)  IS  announcing  a  public  workshop, 
cosponsored  with  the  Infectious 
Diseases  Societv  tif  America  (IDSA)  and 
the  Pharmaceutical  Research  and 
Manufacturers  of  America  (PhRMA), 
regarding  antimicrobial  drug 


development  The  public  workshop  is 
intended  to  provide  information  for  and 
gain  perspective  from  advocacy  groups, 
interested  health  care  providers, 
academia,  and  industry  organizations  on 
various  aspects  of  antimicrobial  drug 
development,  including  the  selection  of 
delta  in  noninferiority  (equivalence) 
clinical  trials,  the  need  for  newer 
antimicrobial  agents  for  the  treatment  of 
resistant  pathogens,  and  clinical  trial 
design.  The  input  from  this  public 
workshop  will  help  in  developing  topics 
for  further  exploration. 

Date  and  Timf.  The  public  workshop 
will  be  held  on  November  19  and  20, 
2002,  from  9  a.m.  to  5  p.m. 

Location:  The  public  workshop  will 
be  held  in  the  (Center  for  Drug 
Evaluation  and  Research  Advisory 
Committee  (Conference  Room.  rm.  1066, 
5630  Fishers  Lane,  Rockville.  MD. 
Seating  is  limited  and  available  only  on 
a  first-come,  first-served  basis.  Please 
note  there  is  very  limited  parking  in  the 
vicinity  of  5630  Fishers  Lane,  but  it  is 
near  the  Twinbrook  Metro  station. 
Please  bring  picture  identification  in 
order  to  clear  building  security. 

Contact  Person:  |ohn  H.  Powers. 
Center  for  Drug  Evaluation  and  Research 
(HFD-104).  Food  and  Drug 
.Administration.  9201  Corporate  Blvd.. 
Rockville.  MD  20850,  301-827-2350,  e- 
mail.  powersioh@cder.fda.gov,  or  Leo 
Ch^Mi,  Center  for  Drug  Evaluation  and 
Research  (HFD-104),  Food  and  Drug 
Administration.  9201  Corporate  Blvd.. 
Rockville.  MD  20850,  301-827-2350.  e- 
mail:  chanl@i:der. fda.gov. 

Rffiistration:  Preregistration  is 
required.  Send  registration  information 
(including  name,  title,  firm  name, 
address,  telephone,  and  fax  number)  to 
Leo  (Chan  (see  the  Contact  Person 
section  of  this  document)  by  November 
12,  2002  There  is  no  registration  fee  for 
the  public  workshop.  Space  is  limited: 
therefore,  interested  parties  are 
encouraged  to  register  early 

Persons  needing  a  sign  language 
interpreter  or  other  special 
accommodations  should  notify  the 
contact  person  at  least  7  days  in 
ad\ance 

SUPPLEMENTARY  INFORMATION:  FDA  is 

announcing  a  public  workshop, 
(osponsored  with  IDSA  and  PhRMA. 
regarding  antimicrobial  drug 
development.  On  February  19  and  20. 
2002,  a  public  meeting  of  FDAs  Anti- 
Infective  Drugs  Advisory  ("ommiftee 
was  held  to  discuss  issues  related  to  the 
selection  of  delta  in  noninferiority 
(equivalent :e)  clinical  trials  and  the 
development  of  antimicrobial  agents  for 
the  treatment  of  resistant  pathogens  (67 
FR  3726.  lanuarv  25,  2002).  This  public 


workshop  will  further  expand  the 
discussion  of  both  issues  as  well  as 
focus  on  general  considerations  in 
designing  clinical  trials  for 
antimicrobial  products.  Additional 
discussion  topics  include  drug 
development  for  acute  bacterial 
meningitis,  acute  exacerbation  of 
chronic  bronchitis,  and  hospital- 
acquired  pneumonia.  The  input  from 
this  public  workshop  will  help  in 
developing  topics  for  further 
exploration. 

The  agency  encourages  individuals, 
patient  advocates,  industry,  consumer 
groups,  health  care  professionals, 
researchers,  and  other  interested 
persons  to  attend  this  public  workshop. 

Transcripts:  Transcripts  of  the  public 
workshop  will  be  available  for  review  at 
the  Dockets  Management  Branch  Public 
Reading  Room,  Food  and  Dt-ug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852  and  on  the 
Internet  at  http://www.fda.gov/ohrms/ 
dockets/dockets/dockets. htm  or  you 
mav  request  a  transcript  of  the  public 
workshop  from  the  Freedom  of 
Information  Staff  (HFI-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16.  Rockville.  MD  20857. 
approximately  20  working  days  after  the 
public  workshop,  at  a  cost  of  10  cents 
per  page. 

Halfd;  October  2:i.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Pain  v. 
(FR  Do(    02-274;i8  Filed  10-28-02;  8:4.'i  am] 
BILUNG  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

HRSA  AIDS  Advisory  Committee; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-^63).  notice  is  hereby  given 
of  the  following  advisory  committee 
meeting.  The  meeting  is  open  to  the 
public. 

\ame:  HRSA  AIDS  .Ndvisorv  Committee 
(HA.AC). 

Date  and  Time:  Nov  ember  21.  2002:  \:Hi 
p.m. -.5  p.m..  November  22.  2002:  8:;<0  a.m- 
c.n)  p.m. 

Place:  Radi.sson  Bartelo.  2121  P  Street, 
WV  .  Washington.  IX:  200:17.  Telephone: 
(202)  2f):i-.U00. 

Ai^enda  .\genda  items  inr  the  meeting 
oK.lude  d  discussion  of  the  involvement  of 
(!ommunit\  and  .Migrant  Health  (Centers  in 
HIV  (are.  HIV  medical  certiiicalion.  HRSA 
restructuring,  .MUS  Drug  ,-\ssistance  Program 
issues.  Native  .^me^i(  an  issues,  and  H.^AC 
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planning  for  reauthorization  of  the  CARE 
Act. 

For  Further  Information  Contact:  Anyone 
requiring  further  information  should  contact 
Shelley  Gordon,  HIV/ AIDS  Bureau,  Parklawn 
Building,  Room  16C-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone  (301) 
443-9684. 

Dated:  October  17.  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[PR  Doc.  02-27520  Filed  10-28-02;  8:45  am) 

BILUNG  COOE  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Nucleic  acid  encoding 
mesothelln,  a  differentiation  antigen 
present  on  mesothelium, 
mesotheliomas  and  ovarian  cancers" 
U.S.  Patent  6,152,430,  Issued 
November  28, 2000,  and  "Mesothelium 
antigen  and  methods  and  kits  for 
targeting  it"  U.S.  Patent  6,083,502, 
Issued  July  4, 2000 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
part  404.7(a)(1)  (i).  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  U.S.  Patent  6,153,430: 
"Nucleic  acid  encoding  Mesothelin,  a 
differentiation  antigen  present  on 
mesothelium,  mesotheliomas  and 
ovarian  cancers"  issued  November  28th, 
2000,  and  U.S.  Patent  6.083,502: 
"Mesothelium  antigen  and  methods  and 
kits  for  targeting  it"  issued  July  4th, 
2000,  to  Cell  Genesys,  Inc.,  which  is 
located  in  Foster  City,  California.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  human  gene 
therapy  using  peptides  or  antibody 
fragments  for  the  treatment  of  cancer. 
DATES:  Only  written  comments  and/or 
license  applications  that  are  received  by 
the  National  Institutes  of  Health  on  or 
before  December  30,  2002  will  be 
considered, 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 


exclusive  license  should  be  directed  to: 
Brenda  J.  Hefti,  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804,  Telephone: 
(301)  496-7056,  x206;  Facsimile:  (301) 
402-0220;  and  e-mail: 
heftib@od.nih  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license:  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  part  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless  within  sixty  (60)  days 
from  the  date  of  this  published  notice, 
the  NIH  receives  written  evidence  and 
argument  that  establish  that  the  grant  of 
the  license  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  209  and 
37  CFR  part  404.7. 

The  technology  claimed  in  the  issued 
patent  relates  to  mesothelin.  which  is 
associated  with  mesotheliomas  and 
ovarian  cancers.  The  invention  includes 
uses  for  the  amino  acid  and  nucleic  acid 
sequences  for  mesothelin,  recombinant 
cells  expressing  it,  methods  for  targeting 
and/or  inhibiting  the  growth  of  cells 
bearing  mesothelin,  methods  for 
detecting  the  antigen  and  its  expression 
level  as  an  indication  of  the  presence  of 
tumor  cells,  and  kits  for  such  detection. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  October  1.5.  2002. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Doc.  02-27517  Filed  10-28-02;  8:4.=^  ami 

BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Modulating  iL-13  Activity 
Using  Mutated  IL-13  Molecules  that 
are  Antagonists  or  Agonists  of  iL-13", 
PCT  Application  PCT/USOO/31044 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 


Part  404.7(a)(1)  (i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  PCT  application  PCT/ 
USOO/31044  ,  entitled  "Modulating  IL- 
13  Activity  Using  Mutated  IL-13 
Molecules  that  are  Antagonists  or 
Agonists  of  IL-13",  which  was  fded  on 
November  10,  2000  to  NeoPharm. 
Incorporated  which  is  located  in  Lake 
Forest,  Illinois.  The  patent  rights  in 
these  inventions  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  therapy  for 
asthma  and  other  immunological 
disorders. 

DATES:  Only  written  comments  and/or 
license  applications  that  are  received  by 
the  National  Institutes  of  Health  on  or 
before  December  30,  2002  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Brenda  J.  Hefti,  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health. 
6011  Executive  Boulevard,  Suite  325, 
Rockville.  MD  20852-3804.  Telephone: 
(301)  496-7056.  x206:  Facsimile:  (301) 
402-0220;  and  e-mail: 
heftib@od.nih.gov. 

SUPPLEMENTARY  INFORMATION:  The 

prospective  exclusive  license:  will  be 
rovalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  part  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless  within  sixty  (60)  days 
from  the  date  of  this  published  notice, 
the  NIH  receives  written  evidence  and 
argument  that  establish  that  the  grant  of 
the  license  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  209  and 
37  CFR  part  404.7. 

The  technology  claimed  in  the  issued 
patent  relates  to  mutated  forms  of  IL-13. 
either  agonists  or  antagonists,  which 
have  higher  binding  affinity  for  the  IL- 
13  receptor  than  does  wild-type  IL-13. 
The  application  also  claims  therapeutic 
uses  of  these  mutated  forms  of  IL-13. 
and  their  use  as  targeting  moieties. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and.  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 
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Dated:  October  l.S   :'002. 
lack  Spien^l, 

Dtrfitur.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology-  Transfer. 
IFR  n™    n2-27=ilR  Filed  10-28-02:  8:43  ami 

BILUNG  CODE  4140-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Co-Exclusive 
License:  "Endotractieal  Tube  Using 
Leak  Hole  To  Lower  Resistance  and 
Dead  Space" 

AGENCY:  National  Institutes  of  Ht^alth. 
Public  Health  Service.  DHHS 
action:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  a  co- 
exclusive  license  worldwide  to  practice 
the  inventions  embodied  in:  U.S. 
Application  No.  09/967.903,  filed 
September  28,  2001,  entitled 
"Endotracheal  Tube  Using  Leak  Hole  to 
Lower  Resistance  and  Dead  Space"  to 
Vital  Signs.  Inc.  of  Totowa.  New  jersey. 

The  United  States  of  America  is  the 
assignee  to  the  patent  rights  of  these 
inventions.  The  field  of  use  of  the 
contemplated  co-exclusive  license  may 
include  all  medical  applications,  and 
the  other  co-exclusive  licensee  has  not 
yet  been  identified. 
DATES:  Onlv  written  comments  and/or 
applications  for  a  license  that  are 
received  by  the  .NIH  (Iffice  of 
Technology  Transfer  on  or  before 
December  30,  2002  will  be  considered 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Dale  D.  Bericlev.  PhD  .  J.D 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer.  National 
Institutes  of  Health.  601 1  Executive 
Boulevard.  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301 )  496- 
7056.  ext.  223:  Facsimile:  (301)  402- 
0220;  e-mail:  berklevd®od.nih  gov.  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  application. 

SUPPLEMENTARY  INFORMATION:  The 
invention  is  a  tracheal  tube  ventilation 
apparatus  which,  through  the  use  of  one 
or  more  tube  leak  holes  or  connecting 
tubes  positioned  in  the  wall  of  the 
endotracheal  tube  above  the  larynx,  is 
able  to  efficiently  rid  the  patient  of 


expired  ga.ses  and  promote  healthier 
breathing.  A  first  stage  of  the  apparatus 
has  a  smaller  diameter  such  that  it  fits 
within  the  confined  area  of  the  lower 
trachea  and  the  second  .stage  has  a  larger 
diameter,  which  fits  properly  within  the 
larger  diameter  of  the  patent's  pharynx. 
The  endotracheal  tube  is  preferably  wire 
reinforced  and  ultra-thin  walled  so  as  to 
reduce  airwav  resistance.  The  invention 
substantiallv  reduces  endotracheal  dead 
space  and  is  expected  to  benefit  those 
patients  with  early  stage  acute 
respiratory  failure,  and  reduce  or 
obviate  the  need  for  mechanical 
pulmonary  ventilation  in  many  patients. 

The  prospective  co-exclusive  license 
will  be  rovalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  co-exc:lusive  license  may  be 
granted  unless,  within  60  days  from  the 
date  of  this  published  Notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
licen.se  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404. 7 

Properlv  filed  competing  applications 
for  a  licen.se  filed  in  response  to  this 
notice  mav  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and.  to  the  extent 
permitted  bv  law.  will  not  be  released 
under  the  Freedom  of  Information  Act. 
5  U.S.C.  552. 

Dated:  October  9,  2002. 
jack  Spief>el, 

Ihrvctur.  Division  of  Technology  Development 
and  Tmnster,  Office  of  Technology  Transfer. 
[FK  11(11     ()J-J7'-.l')  Fiit-rl  10-28-02;  8:45  ami 
BILLING  CODE  414O-01~P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4739-N-44] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Computation  of  Surplus  Cash 
Distributions  and  Residual  Receipts 
and  Funds  Authorizations 

AGENCY:  (Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date;  December 
30,  2002, 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to; 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
SW..  L'Enfant  Plaza  Building.  Room 
8003.  Washington.  DC  20410 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  J.  Miller.  Director,  Office  of 
Asset  Management,  Department  of 
Housing  and  Urban  Development.  451 
7th  Street,  SW.,  Washington.  DC  20410, 
telephone  number  (202)  708-3730  (this 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to;  (1)  Evaluate 
whether  the  proposed  collection  is 
necessar\'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Computation  of 
Surplus  Cash  Distributions  and  Residual 
Receipts  and  Funds  Authorizations. 

OMB  Control  Number,  if  applicable: 
HUD-52537  &  HUD-92466. 

Description  of  the  need  for  the 
information  and  proposed  use:  Pursuant 
to  the  Regulatory  Agreement  for 
Multifamilv  Housing  insured  mortgages, 
under  Sections  207,  220.  221(d)(4).  231, 
232,  and  236.  owners  are  required  to 
adhere  to  certain  guidelines  regarding 
Surplus  Cash  and  to  establish  a  Residual 
Receipt  Account.  These  receipts  are 
completed  and  submitted  to  HUD  by 
owners  of  insured  multifamilv  projects. 
The  information  collected  is  used  by 
HUD  personnel,  owners,  and  non-profit 
entities  for  the  disbursement  of  funds. 
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Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  number  of 
respondents  is  20,000  generating  20,000 
annual  responses;  the  frequency  of 
response  is  annually;  the  estimated  time 
to  prepare  the  information  collection  is 
approximately  2  hours;  and  the 
estimated  total  number  of  annual 
burden  hours  is  40,000. 

Status  of  the  proposed  information 
collection:  New  Collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended. 

Dated:  October  21,  2002, 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

[PR  Doc.  02-27417  Filed  10-28-02;  8:45  ami 

BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

invasive  Species  Advisory  Committee 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  public  meetings  of  the 
Invasive  Species  Advisory  Committee, 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
notice  is  hereby  given  of  meetings  of  the 
Invasive  Species  Advisory  Committee. 
The  purpose  of  the  Advisory  Committee 
is  to  provide  advice  to  the  National 
Invasive  Species  Council,  as  authorized 
by  Executive  Order  13112,  on  a  broad 
array  of  issues  related  to  preventing  the 
introduction  of  invasive  species  and 
providing  for  their  control  and 
minimizing  the  economic,  ecological, 
and  human  health  impacts  that  invasive 
species  cause.  The  Covmcil  is  Co- 
chaired  by  the  Secretary  of  the  Interior, 
the  Secretary  of  Agriculture,  and  the 
Secretary  of  Commerce.  The  duty  of  the 
Council  is  to  provide  national 
leadership  regarding  invasive  species 
issues.  The  purpose  of  a  meeting  on 
November  1&-19,  2002  is  to  convene  the 
full  Advisory  Committee  (appointed  by 
Secretary  Norton  on  April  1,  2002);  and 
to  discuss  implementation  of  action 
items  outlined  in  the  National  Invasive 
Species  Management  Plan,  which  was 
finalized  on  January  18,  2001. 
DATES:  Meeting  of  Invasive  Species 
Advisory  Committee:  9  a.m.,  Monday, 
November  18,  2002  and  8:30  a.m., 
Tuesday,  November  19,  2002. 


ADDRESSES:  Hamilton  Crowne  Plaza 
Hotel;  The  Sphinx  Club  at  Almas 
Temple,  1315  K  Street,  NW,, 
Washington,  DC  20005.  Meetings  on 
both  days  will  be  held  in  the  Oasis 
Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelsey  Passe,  National  Invasive  Species 
Council  Program  Analvst;  Phone;  (202) 
513-7243;  Fax;  (202)  371-1751. 

Dated:  October  23,  2002. 
Lori  Williams, 

Executive  Director.  XationnI  Invasive  Species 

Council. 

IFR  Doc.  02-27437  Filed  10-28-02:  8:4.t  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paperwork  Reduction  Act;  Federal 
Regional  Council  Application, 
Nomination,  and  Interview  Forms 

AGENCY:  Fish  and  Wildlife  Service, 

Interior, 

ACTION:  Notice;  request  for  comments. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  the  collection  of 
information  listed  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  copy  of  the 
information  collection  requirement  is 
included  in  this  notice.  If  you  wish  to 
obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  and  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  We  accept  comments  until 
December  30,  2002, 

ADDRESSES:  Send  your  comments  on  the 
requirement  to  Anissa  Craghead, 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
ms  222-ARLSQ,  4401  N.  Fairfax  Drive, 
Arlington, 'VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445,  or 
electronically  to 
anissa_craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 


opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  CFR  1320.8(d)).  The  U.S.  Fish  and 
Wildlife  Service  (We)  plan  to  submit  a 
request  to  OMB  for  approval  of  the 
collection  of  information  related  to  the 
recruitment  of  Federal  Subsistence 
Advisory  Council  members.  We  are 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
use  3101)  designates  the  Departments 
of  the  Interior  and  Agriculture  as  the 
key  agencies  responsible  for 
implementing  the  subsistence  priority 
on  Federal  public  lands  for  rural  Alaska 
residents.  These  responsibilities  include 
the  establishment  of  Regional  Advisory 
Councils  with  members  from  each 
region  who  are  knowledgeable  about  the 
region  and  subsistence  uses  of  the 
public  lands.  In  order  for  the  Federal 
Board  to  make  recommendations  to  the 
Secretaries  for  membership  on  these 
Regional  Councils,  it  is  necessary  to 
recruit  and  screen  applicants.  These 
three  associated  forms  allow  the  Federal 
Subsistence  Board  to  recruit  applicants 
and  to  review  their  credentials  in  order 
to  make  recommendations  to  the 
Secretaries  for  appointment  of  members 
to  the  Regional  Councils.  One-third  of 
the  seats  on  the  Regional  Councils 
become  vacant  each  year.  Additional 
vacancies  may  occur  due  to  resignations 
or  deaths  of  sitting  members. 

Title:  Federal  Subsistence  Regional 
Advisory  Council  Membership 
Application  Form. 

Approval  Number:  1018-XXXX. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  Alaska 
residents. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
0.5  hours  per  respondent.  With  an 
estimated  120  applicants  annually,  the 
estimated  Total  Annual  Burden  hours  is 
60  hours. 

Total  Annual  Responses:  About  1 20 
applications  are  expected  to  be 
submitted  annually. 

Federal  Subsistence  Regional  Advisory 
Council  Membership  Application  Form 
(use  this  form  if  you  are  applying  for  a 
seat  on  the  council) 

The  Federal  Subsistence  Board  is 
accepting  applications  through  Month/ 
Day/Year  for  membership  on  ten 
Federal  Subsistence  Regional  Advisory 
Councils.  The  Regional  Advisory 
Councils  provide  advice  and 
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recommendations  to  the  Board, 
concerning  subsistence  hunting, 
trapping  and  fishing  issues  on  Federal 
public  lands.  XXXX  appointments  will 
be  made  in  Year  to  fill  expiring  terms 
and  seats  vacated  by  resignation  on  the 
Regional  Advisor\'  Councils 

"The  Regional  Advisor\-  Councils  are 
the  crucial  link,  between  subsistence 
users  and  the  Federal  Subsistence  Board 
as  their  recommendations  carr\  a  great 
deal  of  weight  in  decisions  regarding 
subsistence.  "  says  Mitch  Demientieff. 
Chair  of  the  Board. 

Criteria  for  Membership 

•  Resident  of  the  region  he/she 
wishes  to  represent 

•  Knowledge  of  fish  and  wildlife 
resources  in  the  region 

•  Knowledge  of  subsistence  uses, 
customs,  and  traditions  in  the  region 

•  Knowledge  of  recreational, 
commercial,  and  other  uses  in  the 
region 

•  Leadership  and  experience  with 
local  regional  organizations 

•  Ability  to  communicate  effectivelv 

•  Willing  to  travel  to  and  attend 
Regional  Advisorv'  (Council  meetings  at 
least  two  times  each  year  (usually  in 
October  and  February) 

•  Willing  to  occasionallv  attend 
Federal  Subsistence  Board  meetings 

Federal  Subsistence  Regions 

Regional  Advisorv'  Councils  represent 
the  following  geographic  regions  in 
Alaska: 

Region  1      Southeast  Alaska 
Region  2     Southcentral  Alaska 
Region  3     Kodialt/Aleutians 
Region  4     Bristol  Bav 
Region  3     Yukon-Kuskokwiiii  Delta 
Region  ft     Western  Interior 
Region  7     Seward  Peninsula 
Region  8     Northwest  Arc  tic 
Region  9     Eastern  Interior 
Region  10     North  Slope 


Regional  Advisory  Council  Membership 

Regional  Advisory  Council  members 
are  appointed  to  3-year  terms.  The 
Regional  Advisor,'  Councils  meet  at 
least  twice  a  vear.  While  no 
compensation  is  provided  for  this 
volunteer  service.  Regional  Advisory 
Council  members  are  reimbursed  for 
travel-related  expenses.  Responsibilities 
of  the  Regional  Councils  include: 


•  Review  and  make  recommendations 
to  the  Federal  Subsistence  Board  on 
proposals  fur  regulations,  policies, 
management  plans,  and  other 
>ubsisteni:e  related  issues  on  Federal 
[lublii:  lands  within  the  region; 

•  Develop  proposals  pertaining  to  the 
suhsistenc-.e  harvest  of  fish  and  wildlife, 
and  review  proposals  submitted  by 
others; 

•  Encourage  and  promote  local 
participation  in  the  decision  making 
[)rocess  affecting  subsistence  harvests 
on  Federal  public  lands; 

•  Make  recommtmdations  on 
(  ustcmiarv  and  traditional  use 
determinations  of  subsistence  resources; 

•  .Vppoint  members  to  national  park 
subsistence  resource  commissions. 

Schedule 

February | day/year] 

Deadline  for  submitting  applications 
and  nominations. 

March-May 

.\pplications  will  he  reviewed  by 
regional  panels, 

June 

Federal  Subsistence  Board  will  review 
p<inel  recommendations 

[ulv-November 

Secretaries  of  lnt(!rior  and  .Agriculture 
will  review  re(;ommendations  and 
appoint  members  t(j  the  Regional 
Councils. 

For  Morr  Information  Please  Call 

Southeast  .Maska  Region:  Bob 
Schroeder,  luneaii,  (HOC))  586-7895  or 
(907)  5Ht)-7H95. 

Southcentral  Alaska  Region:  Ann 
Wilkinson,  Anchorage.  (800)  478-1456 
ur  (907)  78H-388H 

Kodiak/.Meutians  Region:  Michelle 
Chivers,  Anchorage,  (800)  478-1456  or 
(907)  7H(i-3888. 

Bristol  Bav  Region:  Cliff  Edenshaw, 
Anchorage,  (800)  478-1456  or  (907) 
786-.J888 

Yukon-Kuskokwim  Delta  Region: 
Alex  Nic:k,  Bethel,  (800)  621-5804  or 
(907) 543-3151. 

Western  Inttrrior  Alaska  Region:  Vince 
Mathews,  Fairbanks,  (800)  267-3997  or 
(907) 456-0277. 

X'orthiyest  An  tic  Region:  Helen 
.Armstrong.  .Anchorage,  (800)  478-1456 
or  (907) 786-3888. 

North  Slope  &  Seward  Peninsula 
Regions:  Barb  Armstrong,  Anchorage, 
(800) 478-1456  or  (907)  786-3888. 

Eastern  Interior  Alaska  Region: 
Donald  Mike,  Anchorage,  (800)  478- 
1456  or  (907) 786-3888. 

In  ac;cordance  with  the  Privacy  Act  (5 
U.S.C.  552a)  and  the  Paperwork 


Reduction  Act  (44  U.S.C.  3501),  please 
note  the  following  information.  This 
information  collection  is  authorized  by 
the  Alaska  National  Interest  Lands 
(;onservation  Act  and  regulations 
promulgated  thereunder.  It  is  our  policy 
not  to  use  vour  name  for  any  other 
purpose.  The  information  that  you 
provide  will  be  used  by  the  Fecleral 
Subsistence  Board  to  make 
recommendations  to  the  Secretary  of  the 
Interior  for  appointment  of  members  of 
the  Federal  Subsistence  Regional 
.Advisory  Councils.  This  information 
will  be  maintained  in  accordance  with 
the  Privacy  Act.  but  may  be  released 
under  a  Freedom  of  Information  Act 
request  (5  U.S.C.  552).  Your  response  is 
voluntary.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  This  information 
collection  has  been  approved  by  OMB 
and  assigned  clearance  number  1018- 
xxxx.  We  estimate  that  it  will  take  you 
about  20  minutes  to  respond  to  these 
questions.  Comments  on  this  form 
should  be  mailed  to  the  Information 
Collection  Clearance  Officer,  US,  Fish 
and  Wildlife  Service,  Mail  Stop  Room 
222.  Arlington  Square.  Washington.  DC 
20240.  (1018-xxxx).  Thank  you. 

OMB  Clearance  Number  1018-xxxx. 

Expires:  xx-xx-xxxx. 

Federal  Subsistence  Regional  Advisory 
Council  Membership 

Application  Form  I  use  this  form  if  you 
are  applying  for  o  seat  on  the  council) 

Your  name: 
First  Name 


Middle  InitiaT 


Last  Name 


Your  Mailing  address: 


Your  Telephone  numbers: 
home: 


irk: 


fax: 


Email: 


Where  is  your  primary  place  of 
residence? 


Please  answer  the  following  questions 
(use  another  page  if  necessary'): 

(1)  Please  (describe  your  knowledge  of 
fish  and  wildlife  resources  in  the  region. 

(2)  Please  describe  your  knowledge  of 
subsistence  and  customary  and 
traditional  uses  of  resources  in  the 
region. 
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(3)  Please  describe  your  knowledge  of 
recreational,  guiding,  commercial  and 
other  uses  of  fish  and  wildlife  resources 
in  the  region. 

(4)  Do  you  participate  in  meetings  on 
fish  and  wildlife  issues  (i.e.  Fish  and 
Game  Advisory  Conmiittees,  Regional 
Advisory  Councils,  Marine  Mammal 
Commissions.  Caribou  Working  Groups, 
Subsistence  Resource  Commissions, 
Coastal  Resource  Service  areas. 
Waterfowl  Conservation  Committees)?  If 
so,  please  describe  your  involvement, 

(5)  Have  you  served  in  an  official 
capacity  on  councils,  boards, 
committees,  or  associations  in  the  past 
few  years?  Please  mention  the  role  you 
served  while  working  with  these  groups 
(i.e.  Chair,  Vice  Chair,  member). 

(6)  The  seat  you  are  applying  for 
represents  users  throughout  the  region. 
How  would  you  find  out  about  fish  and 
wildlife  concerns  people  have  and  get 
information  back  to  those  people? 

(7)  Please  describe  your  ability  to 
communicate  effectively  with  others, 

(8)  Do  you  use  Federal  lands  for 
hunting,  trapping,  fishing,  guiding, 
transporting,  commercial  fishing, 
gathering,  or  sharing  of  traditional 
knowledge  or  other  use  of  fish  and 
wildlife  resources? 

(9)  Are  you  willing  to  travel  \.o  and 
attend  Regional  Advisory  Council 
meetings  at  least  two  times  each  year? 
(Regional  Advisory  Council  meetings 
are  usually  held  in  October  and 
February  and  travel  expenses  are 
reimbursable)  Yes      No 

(10)  Are  you  willing  to  attend  Federal 
Subsistence  Board  meetings 
occasionally?  (Board  meetings  are 
usually  held  in  May  and  December. 
Travel  expenses  are  reimbursable) 

Yes       No 

WHIch  user  group  will  you  represent 
as  a  member  of  the  Regional  Advisory 
Council?  (Check  ONE  only!) 

a.  subsistence  user 

b.  recreational/sport  user 

c.  commercial  fisherman 

d.  guide  (hunting  or  fishing) 

e.  transporter/outfitter 

f.  other 

Please  describe  your  affiliation  with 
this  user  group.  You  may  include  letters 
of  endorsement  from  interest  groups  or 
local  or  statewide  organizations,  if  you 
so  desire. 

Any  additional  comments  you  want  to 
offer  (attach  additional  sheets  if 
needed). 

Reference  Contacts:  Please  include 
three  references  who  can  be  contacted. 


You  may  also  submit  a  letter  of 
recommendation  if  you  wish.  Please 
provide  the  most  current  phone 
numbers  available. 
Name: 

Organization: 

Address: 


Telephone  Numbers: 
Home: 


Work: 


Name: 


Organization: 


Address: 


Telephone  Numbers: 
Home: 


Work: 


Name: 


Organization: 


Address: 


Telephone  Numbers: 
Home: 


Work: 


1  certify  that,  to  the  best  of  my 
knowledge,  all  statements  are  correct 
and  complete. 

Applicant  Signature 

~^ate 

Please  submit  completed  applications 
to:  U,S,  Fish  and  Wildlife  Service, 
Federal  Subsistence  Board,  3601  C 
Street,  Suite  1030,  Anchorage,  Alaska 
99503. 

Applications  must  be  received  by 
Month/Date/Year, 

Federal  Subsistence  Regional  Advisory 
Council  Membership 

Applications  Will  Be  Accepted  Through 
Month/Date/Year 

Application  Materials  Are  Enclosed! 

Title:  Federal  Subsistence  Regional 
Advisory  Council  Membership 
Nomination  Form, 

Approval  Number:  1018-XXXX, 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  Local 
governments,  Tribal  organizations,  and 
special  interest  groups. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
0.5  hours  per  respondent.  With  an 


estimated  50  nominations  annually,  the 
estimated  Total  Annual  Burden  Hours  is 
25  hours. 

Total  Annual  Responses:  .About  51) 
nominations  are  expected  to  be 
submitted  annually. 

Federal  Subsistence  Regional  Advisory 
Council  Membership  Nomination  Form 
(for  use  when  you  are  nominating 
someone  else  for  a  seat  on  the  council) 

The  Federal  Subsistence  Board  is 
accepting  nominations  and  applications 
through  Month/Day/Year  for 
membership  on  ten  Federal  Subsistence 
Regional  Advisory  Councils.  The 
Regional  Councils  provide  advice  and 
recommendations  to  the  Board, 
concerning  subsistence  hunting, 
trapping  and  fishing  issues  on  Federal 
public  lands.  XXXX  appointments  will 
be  made  in  Year  to  fill  expiring  terms 
and  seats  vacated  by  resignation  on  the 
Regional  Advisory  Councils, 

"The  Regional  Advisory  Councils  are 
the  crucial  link  between  subsistence 
users  and  the  Federal  Subsistence  Board 
as  their  recommendations  carry  a  great 
deal  of  weight  in  decisions  regarding 
subsistence."  says  Mitch  Demientieff, 
Chair  of  the  Board. 

Criteria  for  Membership 

•  Resident  of  the  region  he/she 
wishes  to  represent 

•  Knowledge  of  fish  and  wildlife 
resources  in  the  region 

•  Knowledge  of  subsistence  uses, 
customs,  and  traditions  in  the  region 

•  Knowledge  of  recreational, 
commercial,  and  other  uses  in  the 
region 

•  Leadership  and  experience  with 
local  regional  organizations 

•  .Ability  to  communicate  effectively 

•  Willing  to  travel  to  and  attend 
Regional  Advisory  Council  meetings  at 
least  two  times  each  year  (usually  in 
October  and  February) 

•  Willing  to  occasionally  attend 
Federal  Subsistence  Board  meetings 

Federal  Subsistence  Regions 

Regional  Advisory  Councils  represent 
the  following  geographic  regions  in 
Alaska: 

Region  1     Southeast  Alaska 
Region  2     Southcentral  Alaska 
Region  3     Kodiak/Aleutians 
Region  4     Bristol  Bay 
Region  5     Yukon-Kuskokwim  Delta 
Region  6     Western  Interior 
Region  7     Seward  Peninsula 
Region  8     Northwest  Arctic 
Region  9     Eastern  Interior 
Region  10    North  Slope 
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Regional  Advisory  Council  Mfmhfrship 

Regional  Advisor\-  Council  members 
are  appointed  to  3-year  terms.  The 
Regional  Councils  meet  at  least  twice  a 
year.  While  no  compensation  is 
provided  for  this  volunteer  service, 
Regional  Council  Members  are 
reimbursed  for  travel-related  expenses. 
Responsibilities  of  the  Regional 
Councils  include: 

•  Review  and  make  recommendations 
to  the  Federal  Subsistence  Board  on 
proposals  for  regulations,  policies, 
management  plans  and  other 
subsistence  related  issues  on  Federal 
public  lands  within  the  region; 

•  Develop  proposals  pertaining  to  the 
subsistence  harvest  offish  and  vvildlite. 
and  review  proposals  submitted  hv 
others; 

•  Encourage  and  promote  local 
participation  in  the  decision  making 
process  affec:ting  subsistence  harvests 
on  Federal  public  lands; 

•  Make  recommendations  on 
customarv  and  traditional  use 
determinati(jns  of  subsistence  resources, 

•  Appoint  members  to  national  park 
subsistence  resource  commissions 

Schedule 

February  [day/y.ear) 

Deadline  for  submitting  applu  ations 
and  nominations. 

March-Mav 

Applications  will  be  reviewed  by 
regional  panels. 

June 

Federal  Subsistence  Board  will  review 
panel  recommendations, 

luly-November 

Secretaries  of  Interior  and  .\gri(  ulturt' 
will  review  recr)mmendations  and 
appoint  members  to  the  Regional 
Councils. 

For  More  Information  Please  (aiI! 

Southeast  .Maska  Region:  Boh 
Schroeder,  luneau.  (800)  586-7895,  or 
(907) 586-7895. 

Southcentral  Alaska  Region:  .\nn 
Wilkinson,  Anchorage.  (800)  478-1456 
or  (907) 786-3888. 

Kodiak/Aleutians  Region:  Michelle 
Chivers,  Anchorage,  (800)  478-1456  or 
(907)  786-3888. 


Bri.stol  Bav  Region:  Cliff  Edenshaw, 
Anchorage.  (800)  478-1456  or  (907) 
786-3888. 

Yukon-Kuskokwim  Delta  Region: 
Alex  Nick,  Bethel.  (800)  621-5804  or 
(907) 543-3151 

Western  Interior  Alaska  Region:  Vines 
Mathews.  Fairbanks.  (800)  267-3997  or 
(907)  45CJ-0277. 

Northwest  Arctic  Region:  Helen 
Armstrong,  Anchorage.  (800)  478-1456 
or  (907)  786-3888. 

North  Slope  &  Seward  Peninsula 
Regions:  Barb  Armstrong.  Anchorage. 
(800) 478-1456  or  (907)  786-3888. 

Eastern  Interior  Alaska  Region: 
Donald  Mike.  Anchorage.  (800)  478- 
1456  or  (907) 786-3888. 

In  accordance  with  the  Privacy  Act  (5 
use  552a)  and  the  Paperwork 
Reduction  Act  (44  U.S.C   3501).  please 
note  the  following  information.  This 
information  collection  is  authorized  by 
the  Alaska  National  Interest  Lands 
Conservation  Act  and  regulations 
promulgated  thereunder.  It  is  our  policy 
not  to  use  vour  name  for  any  other 
purpose  The  information  that  you 
provide  will  be  used  bv  the  Federal 
Subsistence  Board  to  make 
recommendations  to  the  Secretary  of  the 
Interior  for  appointment  of  members  of 
the  Federal  Subsistence  Regional 
.\dvisorv  Councils.  This  information 
will  be  maintained  in  accordance  with 
the  Privacv  Act.  but  mav  be  relea.sed 
under  a  Freedom  of  Information  .Act 
re(|uest  15  1 '  S  C.  552)   Your  response  is 
voluntarv   .An  agency  mav  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  dis{)lavs  a  f:urrently  valid  OMB 
( Diitroi  number.  This  information 
( ollection  has  been  approved  by  OMB 
and  assigned  cU^arance  number  1018- 
.xxxx   We  estimate  that  it  will  take  you 
about  20  minutes  to  respond  to  these 
questions.  Comments  on  this  form 
should  he  mailed  to  the  Information 
Collection  Clearance  tJfficer,  U.S.  Fish 
and  Wildlife  .Service.  Mail  Stop  Room 
222.  .Arlington  .Square.  Washington.  DC 
20240.  (l()18-xxxx).  Thank  you. 

OMB  Clearance  Number  1018-xxxx. 

Expires:  xx-xx-xx.xx. 

Federal  Subsistence  Regional  Advisory 
Council  Membership 

Xonunation  Form  I  for  use  when  you  are 
nommating  someone  else  for  a  seat  on 
the  Cnuncill 

Name  of  the  person  you  are 
nominating: 
First  Name 


Nominee's  Mailing  address: 


Nominee's  Telephone  numbers: 
home:  • 

work: 

fax: 


Email: 


Where  is  the  nominee's  primary  place 
of  residence? 


Middle  Initial 


Last  Name 


Please  answer  the  following  questions 
(use  another  page  if  necessary); 

(1)  Please  describe  the  nominee's 
knowledge  of  fish  and  wildlife  resources 
in  the  region, 

(2)  Please  describe  the  nominee's 
knowledge  of  subsistence  and 
customary  and  traditional  uses  of 
rescjurces  in  the  region, 

(3)  Please  describe  the  nominee's 
knowledge  of  recreational,  guiding, 
commercial  and  other  uses  of  fish  and 
wildlife  resources  in  the  region. 

(4)  Does  the  nominee  participate  in 
meetings  on  fish  and  wildlife  issues  (i.e. 
Fish  and  Game  Advisory  Committees, 
Regional  Advisory  Councils,  Marine 
Mammal  Commissions,  Caribou 
Working  Groups.  Subsistence  Resource 
Commissions,  Coa.stal  Resource  Service 
areas.  Waterfowl  Conservation 
Committees)?  If  so.  please  describe  the 
nominee's  involvement. 

(5)  Has  the  nominee  served  in  an 
official  capacity  on  councils,  boards, 
committees,  or  associations  in  the  past 
few  vears?  Please  mention  the  role  you    . 
served  while  working  with  these  groups 
(i  e.  Chair.  Vice  Chair,  member). 

(6)  The  seat  you  are  nominating 
someone  for  represents  users  throughout 
the  region.  How  would  the  nominee 
find  out  about  fish  and  wildlife 
concerns  people  have  and  get 
information  back  to  those  people? 

(7)  Please  describe  the  nominee's 
abilitv  to  communicate  effectively  with 
others, 

(8)  Does  the  nominee  use  Federal 
lands  for  hunting,  trapping,  fishing, 
guiding,  transporting,  commercial 
fishing,  gathering,  or  sharing  of 
traditional  knowledge  or  other  use  of 
fish  and  wildlife  resources? 

(9)  Is  the  nominee  willing  to  travel  to 
and  attend  Regional  Advisory  Council 
meetings  at  least  two  times  each  year? 
(Regicmal  Advisory  Council  meetings 
are  usually  held  in  October  and 
February  and  travel  expenses  are 
reimbursable)  Yes No 

(10)  Is  the  nominee  willing  to  attend 
Federal  Subsistence  Board  meetings 
occasionally?  (Board  meetings  are 
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usually  held  in  May  and  December. 
Travel  expenses  are  reimbursable) 

Yes No 

Which  user  group  will  the  nominee 
represent  as  a  member  of  the  Regional 
Advisory  Council?  (Check  ONE  only!) 

a.  subsistence  user 

b.  recreational/sport  user     

g.  commercial  fisherman 

h.  guide  (hunting  or  fishing) 

i.  transporter/outfitter  

j.  other 

Any  additional  comments  you  want  to 
offer  (attach  additional  sheets  if 
needed). 

Reference  Contacts:  Please  include 
two  references  who  can  be  contacted. 
You  may  also  submit  a  letter  of 
recommendation  if  you  wish.  Please 
provide  the  most  current  phone 
numbers  available. 

Your  name: 

Organization:  

Address:  


Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
0.5  hours  per  interview.  With  an 
estimated  120  applicants  and  5 
interviews  conducted  per  applicant,  the 
estimated  Toted  Annual  Burden  hours  is 
300  hours. 

Total  Annual  Responses:  About  600 
interviews  are  expected  to  be  conducted 
annually. 

Regional  Advisory  Council  Member 
Evaluation  Candidate  Interview  Form 

Panelist: 
Applicant: 


Telephone  Numbers: 

Home:   

Work:    

Name: 


Organization: 
Address: 


Telephone  Numbers: 

Home:    

Work: 

Name: 


Organization: 
Address: 


Telephone  Numbers: 

Home:   

Work: 


1  certify  that,  to  the  best  of  my 
knowledge,  all  statements  are  correct 
and  complete. 

Signature 

Date  


Your  Title: 

Organization:  

Please  submit  completed  applications 
to:  U.S.  Fish  and  Wildlife  Service, 
Federal  Subsistence  Board,  3601  C 
Street,  Suite  1030,  Anchorage,  Alaska 
99503. 

Applications  must  be  received  by 
Month/Date/Year 

Federal  Subsistence  Board,  c/o  U.S. 
Fish  and  Wildlife  Service,  3601  C  Street. 
Suite  1030.  Anchorage.  AK  99503. 

Federal  Subsistence  Regional 
Advisory  Council  Membership 

Nominations  will  Be  Accepted 
Through  Month/Date/Year. 

Nomination  Materials  are  Enclosed! 

Title:  Regional  Advisory  Council 
Member  Evaluation — Candidate 
Interview  Form. 

Approval  Number:  1018-XXXX. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  Alaska 
residents. 


Date: 


hiformation  from  the  questions  that 
follow  will  help  the  Federal  Subsistence 
Board  develop  a  list  of  recommended 
appointments  to  the  Federal  Subsistence 
Regional  Advisory  Council  in  your 
region.  All  candidates  must  be  a 
resident  of  the  region  he  or  she  is 
representing.  Resource  management 
challenges  and  allocation  controversies 
are  particularly  intense  in  many  parts  of 
Alaska,  so  wider  representation  is 
needed  to  ensure  that  the  Councils  serve 
as  forums  for  constructive  dialogue  and 
problem  solving.  As  a  result,  Councils 
have  designated  seats:  70  percent  for 
representatives  of  subsistence  interests 
and  30  percent  for  representatives  of 
recreational/sport,  and  commercial 
interests.  Careful  attention  needs  to  be 
paid  to  the  affiliation  of  the  candidate. 

Several  factors  that  will  be  used  to 
evaluate  individual  qualifications, 
include: 

•  Knowledge  of  fish  and  wildlife 
resources  in  the  region 

•  Knowledge  of  subsistence  uses, 
customs,  and  traditions  in  the  region 

•  Knowledge  of  recreational, 
commercial  and  other  uses  in  the  region 

•  Leadership  and  experience  with 
local  regional  organizations 

•  Ability  to  communicate  effectively 

•  Willing  to  travel  to  and  attend 
Regional  Council  meetings  at  least  two 
times  each  year  (usually  in  September/ 
October  and  February/March) 

•  Willing  to  occasionally  attend 
Federal  Subsistence  Board  meetings 

In  accordance  with  the  Privacy  Act  (5 
U.S.C.  552a)  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501),  please 
note  the  following  information.  "This 
information  collection  is  authorized  by 
the  Alaska  National  Interest  Lands 
Conservation  Act  and  regulations 
promulgated  thereunder.  It  is  our  policy 
not  to  use  your  name  for  any  other 
purpose.  The  information  that  you 
provide  will  be  used  by  the  Federal 
Subsistence  Board  to  make 


recommendations  to  the  Secretary  of  the 
Interior  for  appointment  of  members  of 
the  Federal  Subsistence  Regional 
Advisory  Councils.  This  information 
will  be  maintained  in  accordance  with 
the  Privacy  Act,  but  may  be  released 
under  a  Freedom  of  Information  Act 
request  (5  U.S.C.  552).  Your  response  is 
voluntary.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  C3MB 
control  number.  This  information 
collection  has  been  approved  by  OMB 
and  assigned  clearance  number  1018- 
xxxx.  We  estimate  that  it  will  take  you 
about  20  minutes  to  respond  to  these 
questions.  Comments  on  this  form 
should  be  mailed  to  the  Information 
Collection  Clearance  Officer.  U.S.  Fish 
and  Wildlife  Service,  Mail  Stop  Room 
222,  Arlington  Square,  Washington,  DC 
20240,  (1018-xxxx).  Thank  you. 

OMB  Clearance  Number  ioi8-xxxx. 

Expires;  xx-xx-xxxx. 

Key  Contacts. 

Panels  are  required  to  consult  with 
key  regional  contacts  such  as  regional 
and  local  governments;  tribes  and 
corporations;  fish  and  game  advisory 
committees:  commercial  fisheries 
organizations;  recreational,  hunting,  and 
fishing  organizations;  ADF&G;  and  all 
pertinent  Federal  field  offices. 

Panelists  need  to  document  contacts 
with  key  contacts  in  the  region  on  the 
table  below. 


£S^o,     "'S^-          Da,e 
Agency                 ^^^^^° 

Questions  to  be  directed  to  both  the 
Applicant/Nominee  and  the  key 
contacts/references; 

1.  Please  describe  your  (the 
applicant's/nominee's)  knowledge  of 
fish  and  wildlife  resources  in  the  region. 

2.  Please  describe  your  (the 
applicant's/nominee's)  knowledge  of 
subsistence  and  customary  and 
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traditional  uses  of  resources  in  your 

region. 

3.  Please  describe  your  (the 
applicant's/nominee's)  kiiovvlodge  of 
recreational,  guiding,  commercial,  and 
other  uses  of  fish  and  wildlife  resources 
in  the  region. 

4.  Do  vou  (Does  the  applicant/ 
nominee)  participate  in  meetings  on  fish 
and  wildlife  resource  issues  (i  p.  Fish 
and  Game  Advisor.-  Committees. 
Regional  Advisory  Councils.  Marine 
Mammal  Commissions,  Caribou 
Working  Groups.  Subsistence  Resource 
Commissions.  Coastal  Resource  Service 
Areas.  Waterfowl  Conservation 
Committees)?  If  so.  please  describe  the 
involvement. 

5.  Have  you  (Has  the  applicant/ 
nominee)  served  in  an  official  capacity 
on  councils,  boards,  committees,  or 
associations  in  the  past  few  years? 
Please  mention  the  role  you  (he/she) 
served  while  working  with  these  groups 
(i.e.  Chair.  Vice  Chair.  memb€'r). 

6.  The  Regional  Council  member 
represents  users  throughout  the  region. 
How  would  you  (the  applicant/ 
nominee)  find  out  about  fish  and 
wildlife  concerns  people  have  and  get 
information  back  to  those  people? 

7.  Please  describe  your  (the 
applicant's/nominee's)  ability  to 
communicate  effectively  with  others. 

8.  Do  vou  (Does  the  applicant/ 
nominee)  use  Federal  public  lands  for 
hunting,  trapping,  fishing,  guiding, 
transporting,  commercial  fishing, 
gathering,  or  sharing  of  traditional 
knowledge  or  other  use  of  fish  or 
wildlife  resources? 

9.  Describe  your  (the  applicant's/ 
nominee's)  affiliation  with  the  user 
group  that  vou  (he/she)  will  represent 
Are  there  formal  endorsements  from  this 
group?  If  so.  please  describe  them. 

Questions  for  the  Applicant/Nominee 

only: 

\Vhat  are  some  fish  and  wildlife 
issues  vou  would  like  to  see  addressed 
through  the  Regional  Advisory  Council 
over  the  next  three  years? 

Whv  do  you  want  to  serve  on  the 
Regional  Advisory  Council? 

Regional  Council  members  serve  as 
volunteers  but  are  reimbursed  for  travel 
costs  such  as  lodging,  food, 
transportation,  and  other  related 
expenses.  There  is  no  compensation  for 
lost  wages  or  job  activities  missed  as  a 
result  of  doing  Regional  Advisory 
Council  business. 

Are  you  willing  to  serve  as  a 

volunteer  in  this  way?  Yes 

No 

Can  vou  be  available  to  travel  to 
meetings  lasting  2-4  days  within  the 

region  at  least  twice  a  vear?  Yes 

No 


We  invite  comments  concerning  this 
proposed  inffirmation  collection  on: 

(1)  Whether  the  collection  of 
information  is  necessarv'  for  the  proper 
selection  of  Regional  Council  members, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
our  estimate  of  the  burden  of  the 
collection  of  information:  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and. 
(4)  wavs  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
svstem  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552(a)). 

Dated:  October  23.  2002. 
Ani.s.sa  Craghead. 

InUirnnition  Collection  Officer.  Fish  and 
Wildliff  Si'nicf 

IFK  l)()(    0J-2742M  Filed  10-28-02;  8:45  ami 
8ILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Proposed  Habitat  Conservation  Plan 
for  the  Northern  Spotted  Owl,  Napa 
County,  CA 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Fish  and  Wildlife  Ser\'ice 
(Service)  has  received  an  application  for 
an  incidental  take  permit  from  Terra 
Springs.  LLC.  (the  "applicant")  for  the 
northern  spotted  owl  {Strix  occidentalis 
caunna]  pursuant  to  section  l()(a)(l)(B) 
of  the  Endangered  Species  Act  of  1973. 
as  amended  (Act).  The  applicant 
addresses  the  potential  for  "take"  of  the 
threatened  northern  spotted  owl 
associated  with  timber  harvest  and 
conversion  of  timberlands  to  vineyards 
within  a  76  acre  area  in  Napa  County 
(the  "covered  lands  ").  These  activities 
(the  "covered  activities  ")  are  those 
associated  with  conversion  of  22  acres 
of  forest  lands  to  vineyard  and  with  any 
subsequent  removal  of  commercial 
conifer  trees  from  the  remainder  of  the 
covered  lands.  A  conservation  program 
to  minimize  and  mitigate  for  the 
covered  activities  would  be 
implemented  as  described  in  the  Terra 
Springs  Low  Effect  Habitat  Conservation 
Plan  (Plan),  which  would  be 
implemented  by  the  applicant,  and 
which  includes  management  in 
perpetuitv  of  41  acres  of  the  parcel  as 
nesting/roosting  quality  habitat  for  the 
northern  spotted  owl. 

We  request  comments  on  the  permit 
application,  the  Plan,  and  on  the 


preliminar\'  determination  that  the  Plan 
qualifies  as  a  "Low-effect"  Habitat 
Conservation  Plan,  eligible  for  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act.  The  basis  for 
this  determination  is  discussed  in  the 
Environmental  Action  Statement  (EAS). 
which  is  also  available  for  public 
review. 

DATES:  Written  comments  should  be 
received  on  or  before  November  29, 
2002. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Project  Leader,  Fish 
and  Wildlife  Service,  Areata  Fish  and 
Wildlife  Office,  1655  Heindon  Road, 
Areata.  California  95521.  Written 
comments  may  be  sent  by  facsimile  to 
(707)822-8411. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amedee  Brickey.  Team  Leader.  Habitat 
Conservation  Planning  Team,  at  the 
Areata  Fish  and  Wildlife  Office; 
telephone:  (707)  822-7201. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  vyishing  copies  of  the 
application.  Plan,  and  EAS  should 
contact  the  Service  by  telephone  at  (707) 
822-7201  or  by  letter  to  the  Areata  Fish 
and  Wildlife  Office.  Copies  of  these 
documents  also  are  available  for  public 
inspection  during  regular  business 
hours  at  the  Areata  Fish  and  Wildlife 
Office. 

Background  Information 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  animal 
species  listed  as  endangered  or 
threatened.  Take  is  defined  under  the 
Act  as  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill.  trap,  capture  or 
collect  listed  animal  apeeies.  or  attempt 
to  engage  in  such  conduct  (16  U.S.C. 
1538).  However,  under  limited 
circumstances,  the  Service  may  issue 
permits  to  authorize  "incidental  take"  of 
listed  animal  species.  "Incidental  take" 
is  defined  by  the  Act  as  take  that  is 
incidental  to.  and  not  the  purpose  of. 
carrying  out  of  an  otherwise  lawful 
activity.  Regulations  governing  permits 
for  threatened  species  and  endangered 
species,  respectively,  are  at  50  CFR 
17.32  and  50  CFR  17.22. 

The  applicant  is  seeking  a  permit  for 
take  of  the  threatened  northern  spotted 
owl  [Strix  occidentalis  caurina)  during 
the  life  of  the  permit.  The  duration  of 
the  permit  is  30  years 

Tne  Terra  Springs  LLC  site,  the 
covered  lands,  comprises  two  adjacent 
parcels,  totaling  76  acres,  and  is  located 
about  4  miles  west  of  the  city  of  Saint 
Helena,  on  the  western  edge  of  the  Napa 
Valley  between  1,800  and  2.000  feet 
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above  sea  level.  The  site  is  located 
within  a  fragmented  landscape  of 
conifer,  hardwood,  and  mixed  conifer- 
hardwood  forests;  agricultural  lands 
including  vineyards,  orchards,  and 
grazing  lands;  and  scattered  wineries, 
residences,  and  bed  and  breakfast 
facilities.  The  Terra  Springs  LLC 
property  currently  includes  an  existing 
vineyard,  orchard,  and  winery,  in 
addition  to  approximately  65  acres  of 
forest  lands  dominated  by  Douglas-fir 
trees. 

The  proposed  Terra  Springs  LLC 
project  includes  a  Timberland 
Conversion  and  Timber  Harvest  Plan 
prepared  under  Cedifomia  Forest 
Practices  Rules.  The  project  would 
convert  22  acres  of  forest  to  vineyard 
and  would  also  include  removal  of 
commercial  conifer  trees  from  the 
remaining  acres  of  forest,  consistent 
with  providing  41  acres  of  nesting/ 
roosting-quality  habitat  for  northern 
spotted  owls. 

Northern  spotted  owls  have  large 
home  ranges  and  inhabit  lands 
containing  older  forest  types,  or  the 
ecological  equivalent,  to  meet  their 
biological  needs.  The  minimum  size  of 
the  home  range  for  northern  spotted 
owls  that  meets  their  biological  needs 
varies  from  province  to  province. 
Within  the  Klamath  and  Coast  Provinces 
of  California  (which  include  the 
proposed  Plan  area),  a  1.3  mile  radius 
area  around  a  nest  site  or  activity  center 
is  considered  representative  of  the  home 
range  for  the  species  for  management 
purposes.  The  Terra  Springs  LLC  site  is 
within  the  home  range  of  one  northern 
spotted  owl  activity  center,  site  number 
NSO  NP033.  This  activity  center  is 
located  approximately  1.1  miles  from 
the  Terra  Springs  site.  Thus,  forest 
within  the  Plan  area  is  considered 
habitat  for  the  owls  associated  with  the 
activity  center. 

The  applicant  proposes  to  avoid, 
minimize,  and  mitigate  the  effects  of  the 
project  on  the  northern  spotted  owl  by 
implementing  the  Plan.  Under  the  Plan 
the  applicant  proposes  to  manage  41 
acres  of  the  76  acres  property  as 
forested,  nesting/roosting  habitat  for  the 
northern  spotted  owl.  The  applicant 
will  also  place  a  deed  restriction  on  the 
parcel  requiring  management  of  these  41 
acres  as  northern  spotted  owl  habitat,  in 
perpetuity.  Currently  30  acres  of  the  41 
acres  are  nesting/roosting  habitat 
quality.  The  remaining  11  acres, 
currently  of  foraging  habitat  quality, 
will  be  managed  to  develop  into  the 
higher  quality  nesting/roosting  habitat. 
In  addition  to  mitigation,  the  Plan  also 
includes  measures  to  minimize  take  of 
the  northern  spotted  owl. 


No  critical  habitat  for  any  listed 
species  occurs  on  the  project  site. 

The  Proposed  Action  consists  of  the 
issuance  of  an  incidental  take  permit 
and  implementation  of  the  Plan,  which 
includes  measures  to  avoid,  minimize 
and  mitigate  impacts  of  the  project  on 
the  northern  spotted  owl.  Three  other 
alternatives  are  considered  in  the  Plan. 
Under  the  No  Action  Alternative,  no 
permit  would  be  issued.  Under  the  Off- 
site  Mitigation  Alternative,  roosting  and 
foraging  habitat  would  be  purchased 
and  used  to  replace  habitat  affected  by 
the  proposed  activities.  Under  the 
Higher  Intensive  Use  Alternative,  more 
intensive  land  uses  than  are  currently  in 
place  or  proposed  in  the  Plan  would  be 
sought. 

The  Service  has  made  a  preliminary 
determination  that  the  Plan  qualifies  as 
a  "low-effect"  plan  as  defined  by  its 
Habitat  Conservation  Planning 
Handbook  (November  1996). 
Determination  of  low-effect  Habitat 
Conservation  Plans  is  based  on  the 
following  three  criteria:  (1) 
Implementation  of  the  Plan  would  result 
in  minor  or  negligible  effects  on 
federally  listed,  proposed,  and 
candidate  species  and  their  habitats;  (2) 
implementation  of  the  Plan  would  result 
in  minor  or  negligible  effects  on  other 
environmental  values  or  resources;  and 
(3)  impacts  of  the  Plan,  considered 
together  with  the  impacts  of  other  past. 
present  and  reasonably  foreseeable 
similarly  situated  projects  would  not 
result,  over  time,  in  cumulative  effects 
to  environmental  values  or  resources 
which  would  be  considered  significant. 

Therefore,  the  Service  has 
preliminarily  determined  that  approval 
of  the  Plan  qualifies  as  a  categorical 
exclusion  under  the  National 
Environmental  Policy  Act.  as  provided 
by  the  Department  of  the  Interior 
Manual  (516  DM  2,  appendix  1  and  516 
DM  6,  appendix  1).  Based  upon  this 
preliminary  determination,  we  do  not 
intend  to  prepare  further  National 
Environmental  Policy  Act 
documentation.  We  will  consider  public 
conunents  in  making  our  final 
determination  on  whether  to  prepare 
such  additional  documentation. 

The  Service  provides  this  notice 
pursuant  to  section  10(c)  of  the  Act.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public.  We  will  evaluate 
the  permit  application,  the  Plan,  and 
comments  submitted  thereon  to 
determine  whether  the  apphcation 
meets  the  requirements  of  section  10(a) 
of  the  Act.  If  the  requirements  are  met, 
we  will  issue  a  permit  to  Terra  Springs. 
LLC  for  the  incidental  take  of  the 


northern  spotted  owl  from  conversion  of 
22  acres  of  forest  lands  to  vineyard  and 
any  subsequent  removal  of  commercial 
conifer  trees  from  the  remainder  of  the 
covered  lands.  We  will  make  the  final 
permit  decision  no  sooner  than  30  days 
from  the  date  of  this  notice. 

Dated:  October  22,  2002. 
Miel  R.  Corbett, 

Acting  Deputy  Manager.  Region  1 .  California/ 

Sevada  Operations  Office.  Sacramento. 

California. 

[FR  Doc,  02-27424  Filed  10-28-02:  845  ami 

BILUNG  CODE  4310-5fr-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-023-02-1410-HY-011L-241A;  F- 
14836-EE] 

Public  Easement  Closure;  Prohibition 
of  All  Activities 

AGENCY:  Northern  Field  Office.  Bureau 
of  Land  Management,  Fairbanks.  Alaska. 

ACTION:  Notice  to  the  public  of  a 
teraporarv'  closure  of  a  public  easement 
[17(b)  of  the  Alaska  Native  Claims 
Settlement  Act.  43  U.S.C.  Sec.  1616(b)) 
administered  by  the  Northern  Field 
Office.  Bureau  of  Land  Management. 
Alaska. 

SUMMARY:  This  notice  closes  a  17(b) 
easement  identified  as  Easement 
Identification  Number  1  C5.  E.  The 
easement  is  located  east  of  Barrow. 
Alaska,  from  Niksiirak  to  Plover  Point. 
This  closure  notice  is  necessan,"  to 
protect  humans  from  an  unprecedented 
number  of  polar  bears  in  the  area.  The 
welfare  of  the  polar  bear  population 
around  Barrow.  Alaska  also  necessitates 
this  closure  action. 

Discussion  of  this  closure  has  taken 
place  between  BLM.  the  North  Slope 
Borough,  Ukpeagvik  Inupiat 
Corporation,  and  the  Native  Village  of 
Barrow  Inupiat  Traditional  Government. 

DATES:  This  closure  is  effective 
September  23.  2002,  and  will  be  in 
effect  until  May  1.  2003.  unless  revoked 
earlier  by  the  Authorized  Officer, 

FOR  FURTHER  INFORMATION:  Additional 
information  concerning  the  closure  may 
be  obtained  from  Craig  McCaa.  Public 
Affairs.  BLM  Northern  Field  Office. 
1150  University  Avenue,  Fairbanks, 
Alaska  99709-3844.  Mr.  McCaa  may  be 
reached  at  (907)  474-2231  or  at  1-800- 
437-7021.  X2231,  or  at 
Craig_McCaa@ak.blm.gov. 

SUPPLEMENTARY  INFORMATION: 
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Closure  Order 

1.  Authohtv:  43  Code  nf  Federal 
Regulations  (CFR)  8364  1 

2  Closure:  The  following  described 
lands  are  closed  to  all  activity. 

Lands  Affected 

Se( .  12  Ik  1.3.  r.  23  N..  R.  IH  W  .  and  Sec. 
3,  4,  5.  7.  8,  10.  18.  32  and  3.3,  T.  23  N.. 
R.  17  VV  .  of  the  Umiat  Meridian, 
approximately  1  acre. 

Dated:  September  24.  2002. 
Susan  M.  Will. 

Associate  Field  Managrr.  .Vorthfrri  Fifid 
Office.  Bureau  of  Land  Management 
(FR  Do(    (l2-2747q  Filed  10-28-02:  8:4,t  ami 
BILLING  CODE  4310-JA-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-020-02-2640-HO-UTZA] 

Notice  of  Temporary  Closure  of  ttie 
Manning  Canyon  Area 

agency:  Department  of  the  Interior, 
Bureau  of  Land  Management. 
ACTION:  Notice  of  temporary  closure  of 
the  Manning  Canvon  Area. 


SUMMARY:  Notice  is  hereby  given  that  all 
access  bv  the  public  to  the  roads  and 
surroundmg  public  lands  in  Manning 
Canvon,  Utah  County,  will  be 
temporarily  closed  to  the  general  public 
beginning  October  1.  2002  and 
continuing  through  October  1.  200b. 
The  public  lands,  which  total 
appro.ximately  4.1 10  total  acres,  that  arc 
affected  by  this  closure  are  a.i  fnllnws: 

Manning  Canyon  Hazardous  Material 
Cleanup  Site 

T.  6.S.,  R.  3  W..  SLM, 
Section  13.  WV^. 
Section  14.  all. 
-   Section  15.  all. 

Section  22,  E'  i;,  all  public:  lands  east  of  and 

including  the  north-south  road. 
Section  23,  all. 
Section  24.  S'':-NE'/4.  WV^. 
Section  25.  VV  ;.  SE'  4,  those  lands  whii  h 

BLM  holds  interest  in  pursuant  tn 

.Manning  Canvon  remediation  contract. 
Section  2t).  ail  public  lands  east  of  the 

West  Manning  Canyon  Road. 
Section  27.  NE'  4NE'  jNE'  4.  north  of  the 

West  Manning  Canyon  Road, 
Section  36.  N"  jNW'  4  north  and  east  of  the 

West  Manning  Canyon  Road  and  north  ot 

the  old  railroad  grade 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Ingwell,  BLM  Hazardous  Material 
Specialist,  Salt  Lake  Field  Office. 
Bureau  of  Land  Management,  2370 
South  2300  West,  Salt  Lake  City.  Utah. 
84119;  (801 1-977^300,  or  email  at 
Tim_Ingwell@blm  .gov. 


SUPPLEMENTARY  INFORMATION:  This 
closure  to  public  access  and  use  will 
ser\'e  to  protect  the  safety  and  health  of 
individuals  and  groups  visiting  and 
utilizing  the  network  of  Off-Highway 
Vehicle  (OHV)  trails,  visiting,  hiking, 
hunting,  and  c;amping  within  the 
Fivemile  Pass  OHV  area  during  the 
cleanup  of  tht;  hazardous  material  in 
Manning  Canyon.  The  hazardous 
materials  consist  of  numerous  mine 
tailings  piles  that  contain  large 
cone;entrations  of  heavy  metals,  such  as 
lead  and  arsenic:,  and  exceed  the 
recomiiu^nded  parts  per  million 
conc:entrations.  These  tailings  are  also  a 
potential  threat  to  ground  water 
contamination  to  water  sources  used  by 
local  residents.  A  map  depicting  the 
closure  area  is  available  for  public 
inspec:tion  at  the  Bun?au  of  Land 
Management.  Salt  Lake  Field  Office. 
The  authority  for  establishing  this 
rt>stru:tion  is  found  at  43  CFR  8364.1(a). 
This  restriction  does  not  apply  to: 

(1)  Any  fedt^ral.  state  or  Icjcal 
government  officer  or  member  of  an 
organized  rescue  or  fire  fighting  force 
while  in  the  performanc:e  of  an  official 
duty. 

(2)  Any  Bureau  cjf  Land  Management 
employee,  agent,  contractor,  or 

I ooperator  while  in  the  performance  of 
an  official  duty. 

(3)  Any  federal,  state,  local,  or 
contract  law  enforcement  officer,  while 
in  the  performanc:e  of  their  official 
duties,  or  while  enforcing  this  closure 
notice. 

Violation  of  this  closure  is  punishable 
bv  a  fine  not  to  exceed  .SIOO.OOO  and/ 
or  imprisonment  not  to  exceed  12 
months  as  provided  in  43  CFR  8360-0.7 
as  further  defined  in  18  U.S.C.  3571. 

Dated:  Septeniljer  25.  2002. 
Glenn  A.  Carpenter, 

Fifld  Offiif  MdiniotT 

IFR  Dcx:.  02-27477  Filed  10-28-02:  8:45  am] 

BILLING  CODE  4310-S$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-952-03-1 430-BJ] 

Itotice  of  Filing  of  Plats  of  Survey;  NM 

agency:  Bureau  of  Land  Management, 

Interior. 

action;  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  (30)  thirty  calendar  days 
from  the  date  of  this  publication. 


Indian  Meridian,  Oklahoma: 

T  7  N..  R  21  W..  approved  September  27, 

2002.  for  Group  65  OK: 
T   10  N..  R  10  E.,  approved  September  30, 

2002,  for  Group  88  OK: 
r.  25  N.,  R  24  E..  approved  September  04. 

2002.  forCiroup  72  OK; 

New  Mexico  Principal  Meridian,  New 
Mexico: 

1    <)  S..  R  14  E..  approved  September  26, 

2002.  for  Group  928  NM: 
Tierra  .-\marilla  (Jranl,  approved  Sc^ptember 

10,  2002,  for  Group  904  NM: 
Felipe  Gutierres  or  Town  of  Bernalillo  Cirant, 

approved  September  23.  2002.  for  Group 

994  NM; 

6th  Principal  Meridian,  Kansas 

T   33  S.  R  40  W..  approved  September  30. 
2002.  for  Group  25  KS; 

Protraction  Diagrams  for: 

1    19  N..  RUE.,  approved  September  30. 
2002.  NM; 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
[)rotest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed.  The  above-listed  plats 
represent  dependent  resurveys,  surveys, 
and  subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico 
87502-0115.  Copies  may  be  obtained 
from  this  office  upon  payment  of  $1,10 
per  sheet. 

Dated:  October  7.  2002. 
Sieve  Beyerlein, 

Acting  Chief  Cadastral  Sun'eyor  for  New 

Mexico. 

IFR  Doc.  02-27490  Filed  10-28-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ET;  NVN-75209] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada;  Correction 

agency:  Bureau  of  Land  Management. 
ACTION:  Correction. 

SUMMARY:  This  action  corrects  errors  in 
the  acreage  and  land  descriptions  in  the 
notice  published  as  FR  Doc,  02-11433, 
67  FR  30960,  May  8,  2002. 

On  page  30960,  second  column,  line 
6  from  the  bottom  of  the  column,  which 
reads  "2,303,61  acres  of  public  lands 
from"  is  hereby  corrected  to  read 
"2,313.92  acres  of  public  lands  from". 

On  page  30960,  third  column,  line  29 
from  the  top  of  the  column,  which  reads 
"Sec.  4,  lots  9  to  14,  inclusive,  lots  16 
to  20,"  is  hereby  corrected  to  read  "Sec. 
4,  lots  9  to  14,  inclusive,  lots  16  and 
17.", 

On  page  30960,  third  column,  line  35 
from  the  top  of  the  column,  which  reads 
"Sec.  9,  lots  1  to  4  inclusive,"  is  hereby 
corrected  to  read  "Sec.  9,  lots  1  to  3 
inclusive,". 

On  page  30960,  third  column,  line  37 
from  the  top  of  the  column,  which  reads 

"  S  V2NE  V4SWV4NE  V4 , 

SV2SEV4SWV4NEV4,"  hereby  corrected 
to  read  "SV2NEV4SWV4NEV4, 
NV2SEV4SWV4NEV4,". 

On  page  30960,  third  column,  line  17 
from  the  bottom  of  the  column,  which 
reads  "Sec.  16,  NV2NWV4SWV4, 
SEV4NEV4NEV4,"  is  hereby  corrected  to 
read  "Sec.  16,  SEV4NEV4NEV4,". 

On  page  30960,  third  column,  line  15 
from  the  bottom  of  the  column,  which 
reads  "SEV4NEV4NEV4,  and 
EV2SEV4NEV4,"  is  hereby  corrected  to 
read  "SWV4NEV4NEV4,  and 
EV2SEV4NEV4.". 

On  page  30960,  third  column,  line  13 
from  the  bottom  of  the  column,  which 
reads  "2,303.61  acres  in  Nye  and 
Mineral"  is  hereby  corrected  to  read 
"2,313.92  acres  in  Nye  and  Mineral". 

Dated:  September  24.  2002. 
Jim  Stobaugh, 
Lands  Team  Lead. 

(FR  Doc.  02-27478  Filed  10-28-02;  8:45  am] 
BILUNG  CODE  431(M4C-P 


DEPARTH^ENT  OF  THE  INTERIOR 

National  Park  Service 

Northeast  Region;  Notice  of 
Termination  of  an  Environmental 
impact  Statement,  Intent  To  Prepare  an 
Environmental  Assessment,  and  To 
Hold  Public  Meetings 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.91-109  section  102(c))  supportive 
Council  on  Environmental  Quality 
regulations.  Department  of  the  Interior 
and  National  Park  Service  (NPS) 
guidance  documents,  the  NPS  is 
terminating  an  Environmental  Impact 
Statement  (EIS)  as  noticed  in  the 
Federal  Register,  March  13,  2002 
(11363)  for  a  special  resource  study  of 
an  Upper  Housatonic  Valley  National 
Heritage  Area,  authorized  by  Public  Law 
106-470.  It  was  apparent  that  an  EIS 
was  not  necessary  as  there  was  little  or 
no  potential  for  significant  impact  to  the 
human  environment  of  the  study  area. 
Coincident  with  this  termination  notice, 
and  pursuant  to  the  same  authorization 
and  guidance,  the  NPS  is  hereby 
noticing  its  intent  to  prepare  an 
Environmental  Assessment  (EA)  for  the 
Upper  Housatonic  Valley  study  area 
which  encompasses  a  watershed 
containing  eight  municipalities  in 
Litchfield  County,  Connecticut  and 
eighteen  municipalities  in  Berkshire 
County,  Massachusetts.  The  purpose  of 
the  study  and  EA  is  to  determine  if  this 
area  can  become  a  National  Heritage 
Area.  If  the  National  Park  Service 
determines  that  the  Upper  Housatonic 
Valley  has  an  assemblage  of  natural, 
historic,  and  cultural  resources  that 
together  represent  distinctive  aspects  of 
American  heritage  worthy  of 
recognition,  conservation, 
interpretation,  and  continuing  use. 
Congress  could  designate  it  as  a 
National  Heritage  Area.  The  study  will 
identify  alternative  interpretive  theme 
options  and  partnership  arrangements  to 
manage  the  heritage  area.  NPS  would 
not  administer  or  manage  such  an  area. 
The  alternatives  will  describe:  Proposed 
heritage  area  boundaries;  evaluations  of 
significance,  suitability,  and  feasibility; 
characteristics  of  the  proposed 
management  entity;  participation  of 
State  and  local  governments  and  private 
and  public  organizations;  anticipated 
levels  of  public  use;  as  well  as  consider 
economic  and  social  benefits  of  public 
use  as  the  principal  aspect  of  potential 
impact  to  the  human  environment 
within  and  about  the  study  area. 

The  National  Park  Service  will  hold 
public  meetings  in  December.  2002 
(Date,  Time,  and  Place  to  be  announced 


coincident  with  noticing  the  availability 
of  the  study  and  EA  in  draft)  which  will 
provide  opportunity  for  public  comment 
on  the  study  and  EA.  The  purpose  of 
these  meetings  is  to  obtain  both  written 
and  verbal  comments  concerning  the 
future  use,  stewardship  and  protective 
management  of  an  Upper  Housatonic 
Valley  National  Heritage  Area. 

Adclitional  information  about  the 
study  and  EA  is  available  from  )ames 
O'Connell,  Study  Project  Manager. 
National  Park  Service  Boston  Support 
Office,  15  State  Street,  Boston. 
Massachusetts  02109-3572,  (617)  223- 
5222.  Those  persons  who  wish  to 
comment  verbally  or  in  writing,  or  who 
require  further  information,  should 
contact  Mr.  O'Connell. 

After  public  and  interagency  review 
of  the  document  in  draft,  comments  will 
be  considered,  the  EA  portion  of  the 
study  will  be  accordingly  finalized  and 
a  NEPA  closure  document  in  the  form 
of  a  Finding  of  No  Significant  Impact 
will  be  prepared,  so  that  the  study  can 
be  finalized  in  a  report  to  Congress. 
Should  any  unresolvable  controversy 
arise  or  significant  environmental 
impacts  unknown  at  this  time  be 
realized,  the  steps  of  closure  and  study 
report  completion  could  be  forestalled 
by  necessity  to  process  a  full 
environmental  impact  statement. 

Sandra  Corliett. 

Superintendent.  Boston  Support  Office. 

IFR  Dot .  02-27245  Filed  10-28-02:  8:45  am] 

BILUNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COIMMISSiON 

[Investigation  No.  731-TA-749  (Review)] 

Persulfates  From  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines,  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1675(c)),  that  revocation  of 
the  antidumping  duty  order  on 
persulfates  from  China  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  tini  •. 

Background 

On  September  6,  2002,  the 
Commission  determined  that  the 
domestic  interested  party  group 


'  The  record  is  defined  in  set   207  2(f)  of  the 
Commissions  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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response  to  its  notice  of  institution  (67 
FR  38333,  June  3.  2002)  was  adequate 
and  the  respondent  interested  party 
group  response  was  inadequate.  The 
Commission  did  not  find  any  other 
circumstances  that  would  warrant 
conducting  a  hill  review.-  Accordingly, 
the  Commission  determined  that  it 
would  conduct  an  expedited  review 
pursuant  to  section  751(cK3)  of  the  Act. 
The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretarv'  of  Commerce  on  October  31. 
2002.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3555 
(October  2002),  entitled  Persulfates 
From  China:  Investigation  No  731-TA- 
749  (Review). 

Issued;  October  23,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
SecR'fon'  to  thr  Consmission. 
|FR  Do< .  02-27436  Filed  10-2&-02;  8:43  ami 

BILUNG  COOC  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-473] 

Certain  Video  Game  Games  Systems 
and  Components  Thereof;  Notice  of 
Commission  Decision  Not  to  Review 
an  Initial  Determination  Finding  the 
Sole  Respondent  in  Default,  and 
Request  for  Submissions  on  Remedy, 
the  Public  Interest,  and  Bonding 

agency:  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  ("the  Commission")  has 
determined  not  to  review  the  presiding 
administrative  law  judges  ("ALI's") 
initial  determination  ("ID")  finding 
respondent  Ultimate  Game  Club 
("UGC")  in  default.  In  connection  with 
final  disposition  of  the  investigation,  tht- 
Commission  is  requesting  briefing  on 
remedv,  the  public  interest,  and  the 
appropriate  bond  during  the  period  of 
Presidential  review 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street,  SW  . 
Washington.  DC  20436,  telephone  (202) 
205-3012.  Copies  of  the  ALJ  s  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 


A  rw  I  ml  of  thf  CJ)mmissionprs'  vnifs.  the 
Commission  s  siHtemenI  on  adequai  y,  jnci  ,iny 
inilividinl  (Commissioner  s  slatements  is  available 
frum  the  Office  of  the  .Secretary  and  at  the 
Commission's  Web  site. 


or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW., 
Washington.  DC  20436,  telephone  202- 
205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://v%'H'w. usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eol/pubIic.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commissions  TDD  terminal  on  202- 
205-lHlO. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  voted  to  institute  this 
investigation  on  July  19,  2002,  based  on 
a  complaint  against  UGC  filed  by 
Microsoft  Ckirporation  of  Redmond, 
Washington.  67  FR  48949  ()uly  26. 
2002).  The  complaint  alleged  violations 
of  section  337  of  the  Tariff  Act  of  1930 
in  the  importation  into  the  United 
States,  sale  for  importation,  and  sale 
within  the  United  .States  after 
importation  of  certain  video  game 
systems,  acc;essories,  or  components  by 
reason  of  infringement  of  the  claims  of 
U.S.  Design  Patent  No.  D452,282  and 
U.S.  Design  Patent  No.  D452.5,34. 

UGC.  did  not  file  responses  to  the 
complaint,  the  notice  of  investigation,  or 
Microsoft's  discovery  requests.  On 
August  24,  2002,  Microsoft  moved 
pursuant  to  section  337(g)  and 
Commission  rule  210.16(b)  for  issuance 
of  an  order  directing  UGC  to  show  cause 
why  it  should  not  be  found  in  default. 
Micro.soft's  motion  also  requested  that, 
upon  UGC's  failure  to  show  cause,  an  ID 
be  issued  finding  U(]C  in  default,  and 
that  a  limited  e.xclusion  order  and  cease 
and  desist  order  be  issued  immediately 
against  UGC.  On  August  23.  2002,  the 
Commission  investigative  attorney  (lA) 
filed  a  response  supporting  the  request 
for  a  show  c:ause  order.  On  September 
5.  2002.  the  presiding  AL|  issued  Order 
No.  4.  which  ordered  UGC  to  show 
cause  bv  September  18,  2002,  why  it 
should  not  be  found  in  default.  UGC  did 
not  respond  to  the  order  to  show  cause. 

On  .September  27,  2002.  the  lA  filed 
a  letter  supporting  a  finding  of  default 
against  UGC]  On  October  9,  2002,  the 
AL)  issued  an  ID  (Order  No.  5)  finding 
VGC.  in  default.  No  petitions  for  review 
of  the  ID  were  filed.  Under  Commission 
rule  210.16(b)(3),  19  CFR  210.16(b)(3), 
UGC  is  deemed  to  have  waived  its  right 
to  appear,  to  be  served  with  documents, 
and  to  contest  the  allegations  at  issue  in 
this  investigation.  Section  337(g)(1).  19 


use  1337(g)(1)  and  Commission  rule 
210.16  (c).  19  CFR  210.16(c).  authorize 
the  Commission  to  order  limited  relief 
against  a  respondent  found  in  default 
unless,  after  consideration  of  public 
interest  factors,  it  finds  that  such  relief 
should  not  issue.  In  this  investigation. 
UGC  has  been  found  in  default  and 
Microsoft  has  requested  issuance  of  a 
limited  exclusion  order  that  would  deny 
entry  to  certain  video  game  systems, 
accessories,  or  components  imported  by 
UGC.  Microsoft  also  requests  issuance  of 
a  cease  and  desist  order.  If  the 
Commission  decides  to  issue  remedial 
orders  against  UGC.  it  must  consider 
what  the  amount  of  the  bond  should  be 
during  the  Presidential  review  period. 
In  connection  with  the  final  disposition 
of  this  investigation,  the  potential 
remedies  are  a  cease  and  desist  order 
and  a  limited  exclusion  order  that  could 
result  in  the  exclusion  from  entry  into 
the  United  States  of  certain  video  game 
systems,  accessories,  or  components 
imported  by  UGC.  Accordingly,  the 
Commission  is  interested  in  receiving 
written  submissions  that  address 
whether  either  or  both  such  orders 
should  be  issued.  If  a  party  seeks 
exclusion  of  an  article  from  entry  into 
the  United  States  for  purposes  other 
than  entry  for  consumption,  it  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  tvpes  of  entry  either  are  adversely 
affecting  it  or  likely  to  do  so.  For 
background,  see  Certain  Devices  for 
Connecting  Computers  via  Telephone 
Lines.  Inv.  No.  337-TA-360.  USITC 
Pub.  No.  2843  (December  1994) 
(Commission  Opinion).  If  the 
Commission  contemplates  a  remedy,  it 
must  consider  the  effects  of  that  remedy 
upon  the  public  interest.  The  factors  the 
(x)mmission  will  consider  in  this 
investigation  include  the  effect  that 
remedial  orders  would  have  on  (1)  the 
public  health  and  welfare.  (2) 
competitive  conditions  in  the  U.S. 
economv.  (3)  U.S.  production  of  articles 
that  are  like  or  directly  competitive  with 
those  that  are  subject  to  investigation, 
and  (4)  U.S.  consumers.  The 
Commission  is  therefore  interested  in 
receiving  written  submissions  that 
address  the  aforementioned  public 
interest  factors  in  the  context  of  this 
investigation.  If  the  Commission  issues 
a  limited  exclusion  order,  the  President 
has  60  days  to  approve  or  disapprove 
the  Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
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receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions:  The  parties  to 
the  investigation,  interested  government 
agencies,  and  any  other  interested 
parties  are  encouraged  to  file  written 
submissions  on  remedy,  the  public 
interest,  and  bonding.  Complainant  and 
the  Commission  investigative  attorney 
are  also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  limited  exclusion  orders 
must  be  filed  no  later  than  close  of 
business  on  [the  date  that  is  two  weeks 
after  issuance  of  this  notice].  Reply 
submissions,  if  any,  must  be  filed  no 
later  than  the  close  of  business  on  [the 
date  that  is  three  weeks  after  issuemce  of 
this  notice].  No  further  submissions  on 
these  issues  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 
Persons  filing  written  submissions  must 
file  with  the  Office  of  the  Secretary  the 
original  document  and  14  true  copies 
thereof  on  or  before  the  deadlines  stated 
above.  Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings. 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  19  CFR  201.6. 
Documents  for  which  confidential 
treatment  by  the  Commission  is  sought 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary.  This  action 
is  taken  under  the  authority  of  section 
337  of  the  Tariff  Act  of  1930.  19  U.S.C. 
1337.  and  sections  210.16  and  210.42  of 
the  Commission's  rules  of  practice  and 
procedure,  19  CFR  210.16  and  210.42. 

By  order  of  the  Commission. 
Issued:  October  23.  2002. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  02-27435  Filed  10-28-02;  8:45  am] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  New 
Collection.  Financial  Status  Report  (SF 
269A). 

The  Department  of  Justice  (DOJ). 
Office  of  Justice  Programs  (OJP)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  67.  Number  163.  page 
54479  on  August  22.  2002,  allowing  for 
a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  29,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer.  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

1.  Type  of  information  collection: 
New  collection. 

2.  The  title  of  the  form/collection: 
Financial  Status  Report  (SF  269A). 

3.  The  agency  number,  if  any.  and  the 
applicable  component  of  the 
department  sponsoring  the  collect  ion: 
Non-applicable.  The  Department  of 
Justice,  Office  of  Justice  Programs. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  form  is 
completed  by  grant  recipients  who  were 
awarded  grants  by  the  Department  of 
Justice,  Office  of  justice  Programs.  It  is 
used  as  an  aid  for  grant  recipients  to 
report  the  status  of  their  expenditures. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  estimated  total 
number  of  respondents  are  11,292,  and 
the  estimated  time  to  complete  the  form 
is  one  and  a  half  hours. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  approximately 
67,752  hours  annua)  burden  associated 

.with  this  information  colhsclitm. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division.  Suite  1600. 
Patrick  Henrv  Building.  601  D  Street 
NW..  Washington,  DC  20530. 

Dated:  October  23,  2002. 
Brenda  E.  Dyer. 

Deportment  Deputy  CliHiranir  Ojjicer. 
Department  ol  Just  ice. 
IKR  Uo(    02-27416  Ki!nd  10-28-02;  8:45  ami 

BILUNG  CODE  4410-1S-M 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AGENCY:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
November  7,  2002,  and  Friday, 
November  8.  2002,  at  the  Ronald  Reagan 
Building,  International  Trade  Center. 
1300  Pennsvlvania  Avenue.  NW., 
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Washington.  DC.  The  meeting  is 
tentatively  scheduled  to  bc^gin  at  10  am 
on  November  7.  and  at  9:  a.m.  on 
November  8. 

Topics  for  discussion  include: 
Medicare  in  the  context  of  the  federal 
budget;  emergency  department  use  and 
beneficiary  access  to  care;  beneficiary 
access  to  post-hospital  care — results  of  a 
focus  group  with  hospital  discharge 
planners;  how  Medicare  makes  coverage 
decisions;  payment  for  ambulatory 
surgery  and  other  services  provided  in 
multiple  settings;  examining  growth  in 
the  volume  of  physician  services;  M+C 
payment  areas — exploring  alternatives; 
choice  of  SNF  ser\'ices  in 
Medicare-t-Choice;  PPS  for  inpatient 
psychiatric  facilities;  expanded  transfer 
policy  for  hospital  inpatient  services; 
and  workplans  for  assessing  the 
adequacy  of  payments  for  outpatient 
dialysis,  skilled  nursing  facilities,  and 
home  health  services. 

Agenda  will  be  mailed  on  November 
30.  2002  The  full  agenda  will  be 
available  on  the  Commission's  website 
{\yi\-}A  StcdPAC.gov  ] 

ADDRESSES:  MedPAC  s  address  is:  (iOl 

New  Jersey  Avenue.  N\V..;  Suite  9000, 

Washington.  DC  20001   The  telephone 

number  is  (202)  220-3700. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Ellison.  Office  Manager.  (202) 

220-3700. 

Mark  E.  Miller. 

Executive  Director. 

|FR  n(i<    02-2744^)  Fil.-d  10-28-02;  8:45  ami 

BILUNG  CODE  6820— 8W—M 


OFRCE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

Meeting  of  the  Advisory  Commission 
on  Drug  Free  Communities 

AGENCY:  Office  of  National  Drug  tiontrol 

Policy. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the  Drug- 
Free  Communities  Act.  a  meeting  of  the 
Advisory  Commission  on  Drug  Free 
Communities  will  he  held  on  Novemb«'r 
13.  2002.  at  the  Office  of  National  Drug 
Control  Policy  in  the  5th  Floor 
Conference  Room.  750  17th  Street  NW  . 
7th  Floor.  Washington.  D('.  The  meeting 
will  commence  at  9  a.m.  on  Wednesday, 
November  13.  2002.  and  adjourn  at  5 
p.m.  The  agenda  will  include:  the 
solicitation  for  Mentoring  Grants;  the 
National  Antidrug  Coalition  Institute; 
the  Marijuana  and  Community  Drug 
Prevention  Initiatives  of  the  National 
Youth  Anti-Drug  Media  Campaign 
Coalition  Building  Initiative;  and 


remarks  by  ONDCP  Director.  lohn  P. 
Walters  Then;  will  be  an  opportunity 
for  public  comment  from  4  p.m.  until 
4:30  p.m.  on  Wednesday.  November  13. 
2002.  Members  of  the  public  who  wish 
to  attend  the  meeting  and/or  make 
public  comment  should  contact  Sigrid 
Melus  at  (202)  395-6700  to  arrange 
building  access. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  V   Priebe.  (202)  395-6622. 

Datwl   (Jctober  2:<.  2002. 
Linda  V.  Priebe. 
As-,isl(inl  Ci'inmi  (A)unsrl 
|FR  Dot.  02-2741.5  Filed  1O-28-02;  8:45  am] 
BILUNG  COOC  SiaO-OZ-P"* 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
("ommission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1    The  titir  of  the  information 
collection:  NRC  Form  7.  Application  for 
License  to  Export  Nuclear  Equipment 
and  Material 

2.  Ciirrrnt  OMB  approval  number: 
3150-0027 

3.  How  often  the  collection  is 
required:  On  occasion;  for  each  separate 
request  for  a  specific  export  license  and 
for  exports  of  incidental  radioactive 
material  using  existing  general  licenses. 

4.  Who  IS  required  or  asked  to  report: 
Any  person  in  the  U.S.  who  wishes  to 
export:  (a)  Nuclear  equipment  and 
material  subject  to  the  requiremtmts  of 
a  specific  license,  (b)  radioactive  waste 
subject  to  the  requirements  of  a  specific 
license,  and  (c)  incidental  radioactive 
material  that  is  a  contaminant  of 
shipments  of  more  than  100  kilograms 
of  non-waste  material  using  existing 
NR('  general  licenses. 

5    The  number  of  annual  respondents: 
70. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  A"^}  hours  (190.8). 

7  Abstract:  Any  person  in  the  U.S. 
wishing  to  export  nuclear  material  and 


equipment  requiring  a  specific 
authorization  or  radioactive  waste 
requiring  a  specific  authorization 
ordinarily  should  file  an  application  for 
a  license  on  NRC  Form  7.  except  that 
certain  submittals  should  be  filed  by 
letter.  The  application  will  be  reviewed 
by  the  NRC  and  by  the  Executive 
Branch,  and  if  applicable  statutory, 
regulatory,  and  policy  considerations 
are  satisfied,  the  NRC  will  issue  a 
license  authorizing  the  export. 

A  completed  NRC  Form  7  must  also 
be  filed  by  any  person  in  the  U.S. 
wishing  to  use  existing  NRC  general 
licenses  for  the  export  of  incidental 
radioactive  material  before  the  export 
takes  place  (if  the  total  amount  of  the 
shipment  containing  the  incidental 
radioactive  material  exceeds  TOO 
kilograms).  The  form  is  reviewed  by  the 
NRC  to  ensure  that  the  Agency  is 
informed  before  the  fact  of  these  kinds 
of  shipments  and  to  allow  NRC  to 
inform  other  interested  parties,  as 
appropriate,  including  import  control 
authorities  in  interested  foreign 
countries. 

Submit,  by  December  30.  2002, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
.statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room.  One 
White  Flint  North.  11555  Rockville 
Pike.  Room  O-l  F23.  Rockville.  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http  //i\'ww. nrc.gov/public-involve/ 
doc-comment/omb/i ndex.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NR(]  Clearance 
Officer.  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  E6. 
Washington.  DC  20555-0001.  by 
telephone  at  301^15-7233.  or  by 
Internet  electronic  mail  at 
L\FOCOLLECTS@NRC.  GOV. 

Dated  at  Rorkville.  Maryland,  this  22nd 
dav  of  October.  2002. 
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For.the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

IFR  Doc.  02-27480  Filed  10-28-02;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Federal  Reglater  Notice; 
Meeting 

DATE:  Weeks  of  October  28,  November  4. 

11,  18,  25,  December  2,  2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  October  28.  2002 

Wednesday,  October  30,  2002 

2  p.m.     Discussion  of  security  issues 
(Closed— Ex.  1  &  9) 

Thursday,  October  31,  2002 

9:25  a.m.     Affirmation  session  (Public 
meeting),  (If  needed) 

9:30  a.m.  Briefing  on  EEO  program 
(Public  meeting)  (Contact:  Irene 
Little,  301-415-7380) 

2:30  p.m.     Briefing  on  proposed 

rulemaking  to  add  new  section  10 
CFR  50.69,  "Risk-Informed 
Categorization  and  Treatment  of 
Structures,  Systems,  and 
Components  for  Nuclear  Power 
Reactors"  (Public  meeting)  (Contact: 
Eileen  McKenna,  301^15-2189,  or 
Timothy  Reed,  301-415-1462) 

This  meeting  will  be  webcast  live  at 
the  Web  address — ivww.nrc.gov. 

Friday  November  1,  2002 

9  a.m.    Discussion  of  security  issues 
(Closed— Ex.  1) 

Week  of  November  4,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  November  4,  2002. 

Week  of  November  11,  2002— Tentative 

Thursday,  November  14,  2002 

2  p.m.    Discussion  of  management 
issues  (Closed — Ex.  2) 

Week  of  November  18,  2002— Tentative 

Thursday,  November  21,  2002 

2  p.m.     Discussion  of  security  issues 
(Closed— Ex.  1) 

Week  of  November  25,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  November  25,  2002. 


Week  of  December  2,  2002— Tentative 

Wednesday  December  4,  2002 

10  a.m.     Briefing  on  decommissioning 
bankruptcy  issues  (Closed — Ex.  4  & 
9) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information:  R. 
Michelle  SchroU  (301)  415-1662. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at;  www.nrc.gov/what-we-do/policy- 
making/ schedule. html 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  October  24,  2002. 
R.  Michelle  SchroU. 

Acting  Technical  Coordinator.  Office  of  the 

Secretary'. 

IFR  Doc.  02-27.S9]  Filed  10-25-02:  12::n 

pm) 

BILLING  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 


proposed  to  be  issued  from.  October  4. 
2002,  through  October  17,  2002.  The  last 
biweekly  notice  was  published  on 
October"l5,  2002  (67  FR  63687). 

Notice  of  Consideration  oflssuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Rgister  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
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Pike.  Rockville.  Marv'land.  from  7  ,10 
a.m.  to  4:15  p.m.  F€?deral  workday.s 
Copies  of  written  comments  received 
mav  be  examined  at  the  (>)mmissi(>n's 
Public  Document  Room  (PDR).  located 
dt  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville, 
Mar\'ldnd  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  November  29.  2002.  the  licensee 
mav  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
anv  person  whose  interest  mav  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inter\ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  inten.'ene  shall  be 
filed  in  accordance  with  the 
Commissions  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencvwide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  bttp  // 
iv\M\-.nrc.gov/reading-rm/doc- 
collections/cfr/.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  (Commission  or  an 
.Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  .Momic  Safetv  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 


Tru'  mi)st  recent  version  of  Title  10  of  the  Co<J« 
of  Federal  Regulations,  published  lanuary  I.  2002. 
inadverlenllv  omitted  the  last  sentence  of  10  CFR 
2  n4(dl  ,itid  subparagraphs  (d)(1)  an<i  (2).  regarding 
petitions  to  iiitervenK  and  contentions  Those 
provisions  are  extant  aiul  slill  applitable  to 
petitions  to  inter\ene  Those  provisions  areas 
follows     In  all  other  c  irrunistances.  such  ruling 
txidv  or  officer  shall   in  ruling  on — 

( 1 )  A  petition  for  leave  to  intervene  i5r  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things 

li)  The  nature  of  the  petitioner's  right  under  the 
Alt  to  bf  made  a  party  to  the  proceeding. 

(ill  The  nature  and  extent  of  the  petitioner's 
properlv.  financial,  or  other  interest  in  the 
proceeding. 

(ill)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if. 

|i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section;  or 

|ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petiti<i;ier  to  relief  ' 


Secretarv  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  is.sue  a 
notice  of  a  hearing  or  an  appropriate 
order 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularitv  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  intert!st  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  e.xplain  the  reasons 
whv  intervention  should  be  permitted 
with  particular  referen<:e  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  partv  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
propertv,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Anv  person  who  has  filed  a  petition  for 
leave  to  interx'ene  or  who  has  been 
admitted  as  a  partv  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  Scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter  Each  contention 
must  consist  of  a  specific;  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
relv  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  referenc:es  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  ser\'e  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
mav  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
1 1555  Rockville  Pike  (first  floor). 
Rockville.  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
bv  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hf'oringdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301—415-3725 
or  by  e-mail  to  OGCMailCenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
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granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  (ietails  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Arizona  Public  Service  Company,  et  ah. 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station  (PVNGS),  Units  1,  2. 
and  3,  Maricopa  County,  Arizona 

Date  of  amendments  request: 
Septembers,  2002. 

Description  of  amendments  request: 
The  amendments  would  replace  the 
peak  linear  heat  safety  limit,  in 
Technical  Specification  (TS)  2.1.1.2, 
"Reactor  Core  SLs  [Safety  Limits],"  by  a 
peak  fuel  centerline  temperature  safety 
limit  to  have  a  safety  limit  in  the  TSs 
that  would  not  be  exceeded  during 
normal  operation  or  anticipated 
operational  occurrences  (AOOs),  in 
accordance  with  Section 
50.36(c)(l)(ii)(A)  of  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  does  not  require  any 
physical  change  to  plant  systems,  structures, 
or  components  nor  does  it  require  any  change 
in  systems  or  plant  operations.  The  proposed 
change  does  not  result  in  any  change  to 
safety  analysis  methods  or  results.  The 
change  to  establish  peak  fuel  centerline 
temperature  as  the  Safety  Limit  is  consistent 
with  the  PVNGS  Units  1,  2  and  3  licensing 
bases  for  ensuring  that  the  fuel  design  limits 
are  met.  Operations  and  analysis  will 
continue  to  be  in  accordance  with  the 
PVNGS  Units  1.  2  and  3  licensing  bases.  The 
peak  fuel  centerline  temperature  is  the  basis 
for  protecting  the  fuel  and  is  consistent  with 
the  safely  analysis.  [The  peak  linear  heat  rate 


and  peak  fuel  centerline  temperature  safety 
limits  are  not  initiators  of  accidents.) 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  anv  accident  previously 
evaluated. 

The  PVNGS  Units  1.  2  and  3  Updated  Final 
Safety  Analysis  Report  (UFSAR)  Chapter  15 
accident  analyses  for  -^OOs  where  the  peak 
linear  heat  rate  may  exceed  the  existing 
Safety  Limit  of  21  kW/ft  are  the  control 
element  assembly  (CEA)  Withdrawal  events 
at  Subcritical  and  Low  Power  conditions. 
The  analyses  for  these  AOOs  indicate  that  the 
peak  fuel  centerline  temperature  is  not 
exceeded.  The  existing  safety  analyses, 
which  remain  unchanged,  do  not  affect  any 
accident  initiators  that  would  create  a  new 
accident.  [The  peak  linear  heat  rate  and  peak 
fuel  centerline  temperature  safety  limits  are 
not  initiators  of  accidents.] 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  result  in 
any  change  to  safety  analysis  methods  or 
results.  Therefore,  by  changing  the  Safety 
Limit  from  peak  linear  heat  rate  to  peak  fuel 
centerline  temperature  the  margins  as 
established  in  the  PVNGS  Units  1.  2  and  3 
Technical  Specifications  and  UFSAR  are 
unchanged. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above,  APS  (Arizona  Public 
Service  Company)  concludes  that  the 
activities  associated  with  the  proposed 
amendment[s)  presents  no  significant 
hazards  consideration  under  the  standards 
set  forth  in  10  CFR  50.92(c)  and,  accordingly. 
a  finding  of  "no  significant  hazards 
consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company.  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 

NRC  Section  Chief:  Stephen  Dembek. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County.  Maryland 

Date  of  amendment  request: 
September  20,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  revises 


Technical  Specification  (TS)  3.9.5, 
Shutdown  Cooling  (SDC)  and  Coolant 
Circulation — Low  Water  Level,  for  Unit 
Nos.  1  and  2  to  add  two  notes  to  allow 
operational  changes  in  the  Shutdown 
Cooling  System  to  support  operations 
and  testing.  The  changes  would  allow 
the  SDC  pumps  to  be  deenergized  lor 
less  than  or  equal  to  15  minutes  when 
switching  from  one  train  to  another.  The 
second  change  would  allow  one  SDC 
loop  to  be  inoperable  for  up  to  2  hours 
for  surveillance  testing,  provided  that 
the  other  loop  was  operable  and  in 
operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  t:onsequenc:es  of  an 
ac:cident  previously  evaluated. 

The  system  affected  b\  this  proposed 
amendment  is  the  Shutdown  Cooling  (SDC) 
System.  This  system  mitigates  the 
consequences  of  a  boron  dilution  event  and 
removes  dec.ay  heat  from  the  Reac  tor  C^oolant 
System  when  the  unit  is  in  Mode  6.  This 
proposed  amendment  revises  the  Technical 
Specification  to  allivv  the  SDC  pumps  to  be 
deenergized  for  les>  than  or  equal  to  15 
minutes  to  allow  swapping  from  one 
operating  train  to  another,  and  would  allow 
one  SDC  loop  to  be  inoperable  for  up  to  two 
hours  for  surveillance  testing.  Because  this 
system  is  used  for  the  mitigation  of  an 
accident,  it  is  not  an  accident  initiator. 
Therefore,  the  probabilit\  of  an  at cident 
previously  evaluated  is  not  inc  reased. 

The  only  design  basis  accident  considered 
in  this  Mode  is  a  boron  dilution  event 
Consideration  is  also  given  to  a  loss  ol  decay 
heal  removal  in  this  Mode  as  well.  Both  of 
these  conditions  are  e\  aluated  in  the 
Updated  Final  Safety  .^nalysis  Report 
(UFS.^R).  The  evaluations  consider  operation 
of  the  SDC  system  to  mitigdte  these 
(  onditions.  Removing  this  s\  stem  from 
service  for  a  limited  ainuunt  of  lime,  with 
other  operational  restrictions,  limits  the 
consequences  to  tho.se  already  assumed  in 
the  UFSAR.  Thus,  no  increase  in  offsite  dose 
occ:urs  under  this  conditions.  Therefore,  the 
consequences  of  an  aci  ident  previously 
evaluated  have  not  inc  reased 

Therefore,  the  probability  or  ( onsequences 
of  an  accident  previously  evaluated  have  not 
signific;anlly  increased. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  [kind]  of  accident  from  any 
accident  previously  evaluated 

The  proposed  changes  Ho  not  involve  a 
significant  change  in  the  operation  of  the 
plant  and  no  new  accident  initiation 
mechanism  is  created  b\  the  proposed 
changes.  The  SIX>  System  is  not  being  altered 
bv  this  amendment  request.  No  substantial 
changes  are  made  in  the  way  in  which  the 
SDC  System  is  operated.  The  only  change 
made  would  allow  both  SDC  pumps  to  be 


66008 


Federal  Register/ Vol.  67,  No.  209 /Tuesday.  October  29.  2002 /Notices 


deenergizecl  to  swap  operating  trams,  and 
one  SIX!  inoperable  for  less  than  two  hours 
to  allow  for  surveillance  testing.  Since  the 
SDC  System  is  an  accident  mitigating  system 
only,  changes  in  when  this  system  is  needed 
to  operate  cannot  create  a  new  (kindl  nl 
accident. 

Therefore,  the  possibility  of  a  new  or 
different  Ikindl  of  act  ident  from  any 
prtniouslv  evaluated  is  not  c;reated. 

J.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  provided  by  the  SDl! 
System  is  to  provide  boration  control  and  to 
remove  decav  and  sensible  heat  from  the 
Reactor  Coolant  System  as  described  in  the 
UFS.AR.  Removal  of  system  components  from 
service  as  described  above,  and  with 
limitations  in  place  to  prevent  boron  dilution 
and  loss  of  dec;ay  and  sensible  heat  remtjval. 
does  not  significantly  impact  the  margin  of 
safety.  The  SDC  System  will  continue  to  be 
able  to  provide  its  safety  function  under  this 
conditions.  Operators  will  continue  to  have 
adequate  time  to  respond  to  any  off-normal 
events.  Removing  the  system  from  service, 
for  a  limited  period  of  time,  with  other 
operational  restrictions  limits  the 
<  onsequences  to  those  already  assumed  in 
the  L'FSAR.  Therefore,  no  reduction  in  laj 
margin  of  safety  has  ocxurred  bec:ause  the 
event  results  in  the  L'FS.AR  are  not  changed 
bv  operation  in  the  proposed  conditions. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  |a|  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.42(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration 

Attorney  for  licenaee  lay  E  Silherg, 
Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  N\V.. 
Washington.  DC  20037 

.\'RC  Sfction  Chief:  Richard  I   Laufer. 

Duke  Energy  Corporation,  Docket  Nos 
50-369  and  50-370.  McGuire  Nuclear 
Station.  I'nits  1  and  2.  and  Dmket  Nos 
50—il3  and  50-414,  Catawha  Nuclear 
Station,  Units  1  and  2,  located  in 
Mecklenburg  County,  North  Carolina 
and  York  (bounty.  South  Carolina 

Date  of  amendment  request:  August 
26. 2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  ITS) 
for  diesel  fuel  oil  for  the  plant's  onsite 
diesel-generator  power  sources.  The 
proposed  changes  would  allow  the  use 
of  an  optional  water  and  sediment 
content  test,  would  relocate  the  specific 
version  of  certain  American  Society  for 
Testing  and  Materials  (ASTM) 
references  to  licensee  controlled 
documents,  would  add  several  new 
ASTM  references,  and  would  relocate 


the  requirement  for  a  10-year  diesel  fuel 
oil  tank  inspection  and  cleaning  to 
licen.see  controlled  documents.  The 
licensee  stated  that  the  changes  are 
consistent  with  the  Standard  Technical 
Specification  Travelers  (TSTF)  374. 
Revision  0  and  TSTF  2.  Revision  1. 
Associated  changes  are  also  proposed 
for  the  T.S  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signifit  ant  hazards 
consideration,  which  is  presented 
below: 

The  following  disc  ussion  is  a  summary  of 
the  evaluation  of  the  (  hange  contained  in  this 
proposed  amendment  against  the  10  CFR 
50.92  ((.)  re<]uirements  to  demonstrate  that  all 
three  standards  are  satisfied.  A  no  significant 
hazards  consideration  is  indicated  if 
operation  of  the  facility  in  accordance  with 
the  proposed  anieniimeiils  would  not: 

1    Involve  a  sjgrufii  ant  iik  rea.se  in  the 
pr(il)al)ilit\  iir  i  uiisequences  of  an  accident 
previuusU  inaluated.  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

'.i.  Involve  a  signifi(  ant  redur  titin  in  a 
margin  of  safety. 

First  Standard 

The  proposed  changes  relocate  the  specific 
American  Society  for  Testing  and  Maleri.ils 
(AS  T.M)  Standard  references  from  the 
.'\dministralive  Ccjutrols  Section  {if  Tec  hnical 
Specifii:ations  (IS)  to  a  licensee-controlled 
document.  Since  any  (  hanges  of  the  Ik  ensee- 
controlled  document  will  be  e\akiated  to  the 
requirements  of  1()  CFR  50.50.  "C^hanges. 
tests,  and  experimenls.  '  no  increase;  in  the 
probability  <jr  consec]uences  of  an  accident 
previously  evaluated  is  involved.  In  additnm. 
the  "i  lear  and  bright"  test  used  to  establish 
the  ac(  eptabilitv  of  new  fuel  oil  for  use  prior 
t(i  addition  to  the  storage  tanks  has  exjianded 
to  allow  a  water  and  sediment  (  ontent  test  to 
be  pertormed  to  establish  the  a<(  eptabilitv  of 
new  luel  oil    rlie  Bases  for  SR  ^.H^  A  (ClNSl 
and  :i.H  ,i  2  (MNSl  are  revised  to  indicate  that 
the  .XPl  gravity  is  tested  in  accordanc:e  with 
ASTM  U129HorIJ287 

ReliM  .iting  the  specific  ASTM  Standard 
references  from  the  TS  to  a  licensee- 
1  ontrolled  doc  umcmt.  allowing  a  water  and 
sediment  test  to  be  performed  to  establish  the 
,i(  (  epliibilil\  of  new  fuel  oil.  and  revising  the 
IS  H.iscs  will  not  alfec  t  or  degrade  the  ability 
of  the  emergency  diesel  generators  (LXJs)  to 
perform  their  spec;ified  safety  function.  Fuel 
oil  quality  will  continue  to  meet  ASTM 
rf-qiiirements. 

In  addition  Surveillance  Requirements  (SR) 
.t.H.i.S  for  Ml  luiire  and  .3836  for  Catawba 
are  revised  to  remove  the  requirement  for  a 
10-vear  tank  inspt!c;tion  and  c:leaning.  This 
requirement  will  be  moved  to  a  lic;en.see- 
controlled  dcK:ument.  .^ny  c;haiiges  of  the 
licensee-controlled  doc  ument  will  be 
evaluated  to  the  requirements  of  lOCFR  50.59 
"Changes,  tests,  and  experiments.". 

This  change  will  not  affec;t  or  degrade  the 
ability  of  the  emergency  diesel  generators 


(DCs)  to  pctrform  their  specified  safety 
func  tion.  Fuel  oil  quality  will  c:ontinue  to 
meet  ASTM  requirements. 

The  proposed  c:hanges  do  not  adversely 
affec:!  ac:c:ident  initiators  or  prec:ursors  nor 
alter  the  design  assumptions,  c:onditions.  and 
configuration  of  the  fac;ility  or  the  manner  in 
which  the  plant  is  operated  and  maintained. 

The  proposed  changes  do  not  alter  or 
prevent  the  ability  of  struc:tures.  systems,  or 
components  (SSCs)  from  performing  their 
intended  function  to  mitigate  the 
con.scM^uences  of  an  initiating  event  within 
the;  assumed  ac:ceptance  limits.  The  proposed 
change  does  not  affec:t  the  source  term, 
containment  isolation,  or  radiologic:al  release 
assumptions  used  in  evaluating  the 
radiolc>gic:al  con.sequences  of  an  accident 
previously  evaluated. 

Further,  the  proposed  changes  do  not 
IMC  rease  the  types  and  amounts  of  radioactive 
effluent  that  may  be  released  offsite.  nor 
signifie:antlv  increase  indivichial  or 
cumulative  occupational/public:  radiation 
exposures. 

Therefore,  the  changes  do  not  involve  a 
significant  inc:rease  in  the  probability  or 
consequencres  of  an  accident  previously 
evaluated. 

Set;ond  Standard 

The  proposed  c  hanges  relocate  the  spec:ific 
.\SrM  .Standard  refi^renc  es  from  the 
.Xdminislralive  (Aintrols  Section  of  IS  to  a 
lie  enscH>-controlled  document.  In  addition, 
the  "clear  and  bright"  test  used  to  establish 
the  acceptability  of  new  fuel  oil  for  use  prior 
to  addition  to  storage  tanks  has  been 
expanded  to  allow  a  water  and  sediment 
content  test  to  be;  performed  to  establish  the 
acceptability  of  new  fuel  oil.  The  proposed 
changes  revise  Bases  B  3  H.3  to  reference  the 
current  specific  ASTM  standards.  The  Bases 
for  SRs  3.8.3.3  (CNS)  and  :t.H.3.2  (MNS)  are 
revised  tcj  indicate  that  the  API  gravity  is 
tested  in  accordance  with  ASTM  D129H  or 
D287. 

In  addition  Surveillance  Recpiirements  (SR) 
3  8.3  5  for  Mc  (Juire  and  3.8.3.(i  for  Catawba 
are  revised  to  remove  the  reciuirt^ment  for  a 
lOvear  tank  ins[)ec  tion  and  c  leaning.  This 
recjuirement  will  l)e  moved  to  a  licensec!- 
i  oiitrolled  doc  ument.  .Any  changes  of  the 
licensee-controlled  doc.umiMit  will  be 
evaluated  to  the  requirements  of  10CFR50.59 
"C;hanges.  tests,  and  experiments.". 

The  changes  do  not  involve  a  physical 
alteration  to  the  plant  (/.c  .  no  new  or 
different  type  of  cMjuipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  In  addition,  the  changes  do 
not  impose  any  new  or  different 
rec]uirements  or  eliminate  any  existing 
requirements  The  changes  do  not  alter 
assumptions  made  in  the  safety  analysis  or 
licensing  basis  Therefore,  the  c:hanges  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  acc:ident 
previously  evaluated. 

Third  Standard 

The  proposed  c;hanges  relocate  the  specific 
ASTM  Standard  references  from  the 
.Administrative  Control  Section  of  TS  to  a 
lic:ensee-controlled  document.  Instituting  the 
proposed  changes  will  continue  to  ensure  the 
use  of  the  current  applicable  ASTM 
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Standards  to  evaluate  the  quality  of  both  new 
and  stored  fuel  oil  designated  for  use  in  the 
emergency  diesels.  The  detail  associated  with 
the  specific  ASTM  Standard  references  is  not 
required  to  be  in  the  TS  to  provide  adequate 
protection  of  the  public  health  and  safety, 
since  the  TS  still  retains  the  requirement  for 
compliance  with  the  applicable  ASTM 
standard.  Changes  to  the  licensee-controlled 
document  are  performed  in  accordance  with 
the  provisions  of  10  CFR  50.59.  Should  it  be 
determined  that  future  changes  involve  a 
potential  reduction  in  a  margin  of  safety, 
NRC  review  and  approval  would  be 
necessary  prior  to  the  implementation  of  the 
changes.  This  approach  provides  an  effective 
level  of  regulatory  control  and  provides  for 
a  more  appropriate  change  control  process. 

The  "clear  and  bright"  test  used  to 
establish  the  acceptability  of  new  fuel  oil  for 
use  prior  to  the  addition  to  storage  tanks  has 
been  expanded  to  allow  a  water  and 
sediment  content  test  to  be  performed  to 
establish  the  acceptability  of  new  fuel  oil. 
The  proposed  changes  revise  Bases  B  3.8.3  to 
allow  reference  to  the  current  ASTM 
standard.  The  Bases  for  SR  3.8.3.3  is  revised 
to  indicate  that  the  API  gravity  is  tested  in 
accordance  with  ASTM  D1298  or  0287.  The 
level  of  safety  of  facility  operation  is 
unaffected  by  the  proposed  changes  since 
there  is  no  change  in  the  intent  of  the  TS 
requirements  of  assuring  fuel  oil  is  of  the 
appropriate  quality  for  emergency  DG  use. 

In  addition  Surveillance  Requirements  (SR) 
3.8.3.5  for  McGuire  and  3.8.3.6  for  Catawba 
are  revised  to  remove  the  requirement  for  a 
10-year  tank  inspection  and  cleaning.  This 
requirement  will  be  moved  to  a  licensee- 
controlled  document.  Any  changes  of  the 
licensee-controlled  document  will  be 
evaluated  to  the  requirements  of  10CFR50.59 
"Changes,  tests,  and  experiments".  The  level 
of  safety  of  the  facility  operation  is 
unaffected  by  the  proposed  changes  since 
there  is  no  change  in  the  intent  of  the  SR  to 
clean  and  inspect  the  fuel  tanks. 

Therefore,  the  proposed  changes  listed 
above  do  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Diike  Energy  Corporation,  422 
South  Church  Street,  Charlotte,  North 
Carolina  28201-1006, 

NRC  Section  Chief:  John  A.  Nakoski. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  October 
15,  2001,  as  supplemented  by  letter 
dated  August  27,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  request 
provides  additional  information  to 


support  a  modification  to  Technical 
Specification  3.4.7  and  limit*  Reactor 
Coolant  System  activity  permitted  by 
the  ACTION  statement  to  60 
microcuries  per  gram  (nCi/gm)  at  all 
power  levels.  The  letdown  line  break 
accident  analysis  in  the  Final  Safety 
Analysis  Report  is  also  changed  to 
reflect  revised  dose  consequences.  This 
notice  supercedes  the  biweekly  Federal 
Register  notice  dated  November  28. 
2001  (66  FR  59504).  based  on  the 
original  application  dated  October  15, 
2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  the  operation  of  the  fac:ility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequenc:es  of  an  accident 
previously  evaluated? 

Response:  The  proposed  change  to  the 
Technical  Specifications  (TS)  conservativeK' 
limits  Reactor  Coolant  System  (RCS)  activity 
permitted  by  Action  Statement  3. 4. 7. a  to  60 
|iCi/gm  at  all  reactor  power  levels.  The 
proposed  change  to  the  Final  Safety  .Analysis 
Report  (FSAR)  Section  15.6.3.1  revises  the 
letdown  line  break  accident  analyses. 

The  probability  of  a  previously  evaluated 
accident  is  not  affected  by  this  change 
because  the  pre-existing  iodine  spike  is  not 
an  accident  initiator  and  the  new  letdown 
line  break  accident  analysis  does  not  affect 
any  plant  Structure.  Systems,  or  Component 
(SSC)  but  merely  determines  the 
consequences  of  the  previously  evaluated 
accident. 

This  TS  change  is  conservative  in  that  it 
will  reduce  the  ac:cident  consequences  for 
events  occurring  at  lower  poWer  levels.  The 
new  letdown  line  break  accident  analysis 
meets  the  original  Safety  Evaluation  Report 
(SER)  and  the  current  Standard  Review  Plan 
(SRP)  acceptance  criteria  of  a  small  fraction 
of  the  10  CFR  [Part]  100  limits. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Will  the  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  The  probability  of  a  new  or 
different  accident  is  not  affected  by  this 
change  because  the  new  letdown  line  break 
analysis  does  not  affect  any  plant  Structure. 
Systems,  or  Component  but  merely 
determines  the  consequences  of  the 
previously  evaluated  accident. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Will  the  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 


Response:  The  TS  change  is  more  limiting 
in  that  it  will  reduce  the  accident 
i:onsequences  for  events  occurring  at  louer 
power  levels. 

The  new  letdown  line  break  arc  ident 
analysis,  assuming  one  operating  charging 
pump,  meets  the  original  SER  and  current 
SRP  acceptance  criteria  of  a  small  fraction  of 
the  10  CFR  [Part]  100  limits.  This  single 
pump  analysis  provides  a  suitable  lie  ensing 
basis  analysis  and  has  suffii;ient 
conservatism  to  ac;commodate  two  and  three 
pump  operating  scenarios  that  may  exist 
during  the  operating  cycle. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeeu's  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.  S.  Reynolds, 
Esquire,  Winston  &  Strawn  1400  L 
Street  NW.,  Washington.  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company,  LLC. 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2. 
Ogle  County,  Illinois:  Docket  Nos.  50- 
373  and  50-374,  LaSalle  County  Station, 
Units  1  and  2,  LaSalle  County.  Illinois: 
Docket  Nos.  50-254  and  50-265.  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County.  Illinois 

Date  of  application  for  amendment 
reques^■  September  27,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  changes 
Appendix  B.  "Environmental  Protection 
Plan  (Non-Radiological),"  of  the  license 
by  removing  a  parenthetical  reference  to 
a  superseded  section  of  10  CFR  51. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  in\olve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  deletes  a  reference  to 
a  superseded  section  of  10  CFR  51. 
"Environmental  Protection  Regulations  for 
Domestic  Licensing  and  Related  Regulatory 
Functions."  found  in  the  non-radiological 
Environmental  Protection  Plans  (EPPs)  for 
Byron  Station,  LaSalle  County  Station  and 
Quad  Cities  Nuclear  Power  Station.  Units  1 
and  2.  The  EPP  (Non-Radiological)  is 
Appendix  B  to  the  Facility  Operating 
License.  The  change  is  administrative  in 
nature.  No  physical  changes  to  the  facilities 
will  result  from  the  proposed  change.  The 
initial  conditions  and  methodologies  used  in 
accident  analyses  remain  unchanged.  The 
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proposed  change  does  not  revise  or  alter  the 
design  assumptions  for  systems  or 
ciomponents  used  to  mitigate  the 
consequences  of  accidents.  Thus,  accident 
analyses  results  are  not  impacted  by  this 
proposed  change. 

Therefore,  this  proposed  amendment  does 
not  mvolve  a  significant  inc;rease  m  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibilitv  of  a  new  or  different  kmd  of 
aci  ident  from  anv  accident  previously 
evaluated. 

The  proposed  change  deletes  a  reference  to 
a  superseded  section  of  10  CKR  51.5.  The 
change  is  administrative  in  nature.  No 
physical  or  operational  changes  to  the 
facilities  will  result  from  the  proposed 
change. 

The  proposed  change  does  not  affect  the 
design  or  operation  of  any  system,  structure, 
or  component  (SSC)  in  the  plant.  The  safetv 
functions  of  the  related  SSCs  are  not  changed 
in  any  manner,  nor  is  the  reliability  of  anv 
SSC  reduced.  The  change  does  not  affect  the 
manner  bv  which  the  facility  is  operated  and 
lioes  not  f  hange  any  facility,  structure. 
system,  or  component  No  new  or  different 
type  of  equipment  will  be  installed  by  this 
proposed  change. 

Therefore,  the  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

.t.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  is  administrative  in 
nature  and  has  no  impac  t  on  the  margin  of 
safetv  of  anv  Technical  Spec  ificalion.  There 
is  no  impact  on  safety  limits  or  limiting 
safety  system  settings.  The  change  does  not 
affect  anv  plant  safetv  parameters  or 
setpoints.  The  proposed  change  deletes  an 
inaccurate  reference  to  a  section  of  10  CFR 
.51  that  has  been  superseded.  No  physical  or 
operatinnal  changes  to  the  facility  will  result 
from  the  proposed  (  hanges. 

Therefore,  the  proposed  (hange  does  not 
involve  a  slgnifii  ant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attornev  for  licensee:  Mr.  Edward  I. 
CuUen,  Deputv  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street. 
Philadelphia.  PA  19101. 

SEC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Xuclear  Operating 
Company,  et  al..  Docket  Nos.  50-334 
and  50-412.  Beaver  Valley  Power 
Station.  Unit  S'os.  1  and  2.  Beaver 
County.  Pennsylvania 

Date  of  amendment  request:  January 
16.  2002. 
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Description  of  amendment  request: 
The  amendment  would  make 
administrative,  editorial,  and  format 
(including  repagination)  changes  to  the 
technical  specification  (TS)  Bases  index 
and  the  Administrative  Control  section 
of  TSs  Specifically,  the  amendments 
would  relocate  the  TS  Bases  page 
listings  from  the  TS  index  to  a  TS  Bases 
index,  and  remove  certain  duplicative 
administrative  requirements  from 
Section  B.  "Administrative  Controls."  of 
the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  Does  the  c  hange  involve  a  significant 
ill!  rease  in  the  probability  or  conse<)uences 
of  an  accidtMil  previoush  evaluated? 

No.  The  proposed  ,idministrative  changes 
to  the  TS  index  .md  In  Sec, lion  fi  ol  the  TSs 
do  not  result  in  i  hanges  being  ma<ie  to 
struc:tures.  systems,  or  components  (SSCs).  or 
to  event  initiators  or  precursors.  Also,  the 
proposed  changes  do  not  impact  the  design 
of  plant  systems  such  that  previously 
analyzed  SSCs  would  now  be  more  likely  to 
fail.  The  initiating  i onditions  and 
assumptions  lor  ai  (  idents  described  in  the 
Updated  Km.il  Safetv  .\imlvsis  Report 
(1  'FS.\R|  remHin  as  previouslv  analvzed. 
Thus,  the  proposed  changes  do  not  Involve 
a  significant  increase  in  the  prob«bility  of  an 
accident  previously  evaluated. 

The  previously  analyzed  SSCs  are 
unaffected  by  the  proposed  changes  and 
continui!  to  provide  assurance  that  they  are 
capable  of  performing  their  intended  design 
function  in  mitigating  the  effects  of  design 
basis  accidents  (DBAs).  As  such,  the 
consequences  of  act  idents  prtrviously 
evaluated  in  the  IIPS.\R  will  not  be  increased 
and  nil  addilioiial  radiological  source  terms 
are  generated.  Therefore,  there  will  be  no 
reduction  in  the  capability  of  those  SSCs  in 
limiting  the  radiological  consequences  of 
previously  evaluated  ai  cidents  and 
reasonable  assurance  that  there  is  no  undue 
risk  to  the  health  and  safety  of  the  public  will 
(iintinue  to  be  provided.  Thus,  the  propo.sed 
changes  do  not  involve  a  signific:ant  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

Therefore,  the  proposed  administrative 
(  hanges  do  not  significantly  increase  the 
prot)abilitv  or  c  onsequenc:es  of  any  accident 
previously  evaluated. 

2  Does  the  c  hange  create  the  possibility  of 
a  new  or  different  kind  of  accident  frotn  any 
accident  previously  evaluated? 

No.  The  proposed  administrative  c  hanges 
do  not  involve  physical  c:hanges  to  analyzed 
SSCs  or  changes  to  the  modes  of  plant 
operation  defined  in  the  technic;al 
specification    The  proposed  changes  do  not 
involve  th(!  addition  or  modification  of  plant 
equipment  (no  new  or  different  type  of 
ecpiipnient  will  be  installed)  i)or  do  they  alter 
the  (iesign  or  adversely  affect  operation  of 
any  plant  systems.  No  new  accident 


sc:enarios,  accident  or  transient  initiators  or 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
the  proposed  changes. 

The  proposed  administrative  changes  do 
not  cause  the  malfunction  of  safety-related 
equipment  assumed  to  be  operable  in 
accident  analyses.  No  new  or  different  mode 
of  failure  has  been  created  and  no  new  or 
different  equipment  performance 
requirements  are  imposed  for  accident 
mitigation.  As  such,  the  proposed  changes 
have  no  effect  on  previously  evaluated 
accidents. 

Therefore,  the  proposed  administrative 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  ac:c:ident  from  anv 
accident  previously  evaluated. 

;t.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  administrative  changes 
do  not  affect  anv  previously  evaluated 
accident.  The  proposed  c:hanges  do  not 
adversely  affect  the  TS  requirements  and  will 
continue  to  ensure  that  the  neces.sary  plant 
etjuipment  is  operable  in  the  plant  conditions 
where  these  systems  are  required  to  operate 
to  mitigate  a  DBA  as  desc:ribed  in  the 
analyses  presented  in  the  HFSAR.  Thus,  the 
proposed  administrative,  editorial,  and 
format  c:hanges  do  not  affecit  plant  safety. 
Therefore,  the  proposed  administrative 
c:hanges  do  not  involve  a  significant 
reducticjn  in  a  margin  ot  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly. 
FirstEnergy  Nuclear  Operating 
Company.  FirstEnergy  Corporation.  76 
South  Main  Street.  Akron.  OH  44308. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-316.  Donald  C.  Cook 
Nuclear  Plant.  Unit  2.  Berrien  County. 
Michigan 

Date  of  amendment  request:  July  23, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Unit  2  reactor  coolant  system  (RCS) 
pressure-temperature  curves  in 
Technical  Specification  (TS)  Figures 
3.4-2  and  3.4-3  and  associated  TS 
Bases.  The  revised  curves  will  bound 
operation  of  the  unit  for  the  remainder 
of  its  current  license  duration  and 
bound  operation  with  planned  license 
amendments  to  increase  the  power  level 
at  which  the  unit  is  allowed  to  operate. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

Probability  of  Occurrence  of  an  Accident 
Previously  Evaluated 

The  proposed  change  will  revise  the  RCS 
pressure-temperature  curves  to  bound 
operation  of  the  reactor  for  up  to  32  EFPY  at 
a  power  level  of  up  to  3800  MW  for  the 
current  fuel  cycle  and  beyond,  to  reflect  new 
fluence  analysis  methodology,  to  reflect  the 
use  of  ASME  [American  Society  of 
Mechanical  Engineers]  Code  Case  N-641,  to 
include  boltup  limits,  and  to  no  longer 
include  instrument  uncertainty  margins. 

The  proposed  change  will  not  result  in 
physical  changes  to  structures,  systems,  or 
components  (SSCs),  or  to  event  initiators  or 
precursors.  The  proposed  change  will  not 
affect  the  ability  of  personnel  to  control  RCS 
[Reactor  Coolant  System]  pressure  at  low 
temperatures  and,  thereby,  ensure  the 
integrity  of  the  RCPB  [Reactor  Coolant 
Pressure  Boundary].  Use  of  ASME  Code  Case 
N-641  will  be  approved  by  the  NRC  through 
approval  of  a  Donald  C.  Cook  Nuclear  Plant- 
specific  exemption  to  requirements  in  10 
CFR  50.60(a)  and  10  CFR  50.  Appendix  G. 
Therefore,  the  proposed  revision  to  the  RCS 
pressure-temperature  curve  changes  will 
have  been  determined  in  accordance  with 
NRC  accepted  methodologies.  These 
methodologies  provide  adequate  assurance 
that  the  reactor  vessel  will  withstand  the 
effects  of  normal  cyclic  loads  due  to 
temperature  and  pressure  changes,  and 
provide  an  acceptable  level  of  protection 
against  brittle  failure.  Additionally,  the 
proposed  changes  will  not  impact  the  design 
or  operation  of  plant  systems  such  that 
previously  analyzed  SSCs  will  be  more  likely 
to  fail.  The  initiating  conditions  and 
assumptions  for  accidents  described  in  the 
UFSAR  will  remain  as  previously  analyzed. 
Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

Consequences  of  an  Accident  Previously 
Evaluated 

The  proposed  change  does  not  reduce  the 
ability  of  any  SSC  to  limit  the  radiological 
consequences  of  accidents  described  in  the 
UFSAR.  The  proposed  change  will  not  alter 
any  assumptions  made  in  the  analysis  of 
racdiological  consequences  of  previously 
evaluated  accidents,  nor  does  it  affect  the 
ability  to  mitigate  these  consequences.  No 
new  or  different  radiological  source  terms 
will  be  generated  as  a  result  of  the  proposed 
change.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  format  changes  will  improve  the 
appearance  of  the  affected  pages  but  will  not 
affect  any  requirements.  In  summary,  the 
probability  of  occurrence  and  the 
consequences  of  an  accident  previously 
evaluated  will  not  be  significantly  increased. 


2.  Does  the  proposed  change  create  the 
possibilitv  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response;  No. 

The  proposed  change  will  not  result  in 
physical  changes  to  SSCs.  The  proposed 
change  will  not  involve  the  addition  or 
modification  of  plant  equipment  (no  new  or 
different  type  of  equipment  will  be  installed) 
nor  will  it  alter  the  design  of  any  plant 
systems.  The  proposed  change  solely 
involves  RCS  pressure-temperature  limits. 
The  types  of  potential  accitlents  associated 
with  these  limits  have  been  previously 
identified  and  evaluated.  No  new  accident 
scenarios,  accident  or  transient  initiators  or 
precursors,  failure  mechanisms,  or  single 
failures  will  be  introduced  as  a  result  of  the 
proposed  changes.  No  new  or  different 
modes  of  failure  will  be  c;reated.  The  format 
changes  will  improve  the  appearance  of  the 
affected  pages  but  will  not  affect  any 
requirements.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety.' 

Response:  No. 

The  proposed  RCS  pressure-temperature 
curves  will  continue  to  provide  adequate 
margins  of  protection  for  the  RCPB.  The 
proposed  changes  have  been  determined, 
through  supporting  analyses,  to  be  in 
accordance  with  the  methodologies  and 
criteria  set  forth  in  the  applicable  regulations, 
or  in  accordance  with  technically  adequate 
alternatives.  Complianc:e  Mith  these 
methodologies  provides  adequate  margins  of 
safety  and  ensures  that  the  RCPB  will 
withstand  the  effects  of  normal  cyc:lic  loads 
due  to  temperature  and  pressure  c:hanges  as 
well  as  the  loads  associated  with  postulated 
faulted  events  as  described  in  the  UFSAR. 
The  format  changes  will  improve  the 
appearance  of  the  affected  pages  but  will  not 
affect  any  requirements.  Therefore,  the 
proposed  change  will  not  significantly 
reduce  the  margin  of  safety. 

In  summary,  based  upon  the  above 
evaluation.  [Indiana  Michigan  Power 
Company]  I&M  has  concluded  that  the 
proposed  changes  involve  no  significant 
hazards  consideration  under  the  standards 
set  forth  in  10  CFR  50.92(c).  and, 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W. 
Jenkins,  Esq.,  500  Circle  Drive. 
Buchanan, MI  49107. 

NRC  Section  Chief:  L.  Raghavan. 


Nuclear  Management  Company.  LLC. 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request: 
September  30,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  requests 
permission  to  change  Kewaunee 
Nuclear  Power  Plant  (KNPP)  Facility 
Operating  License  DRP-43  to  use  an 
upgraded  computer  code  for  design 
basis  accident  containment  integrity 
analyses.  KNPP  is  currently  licensed  to 
use  code  for  Generation  of  Thermal- 
Hydraulic  Information  for  Containment 
(GOTHIC)  version  6.0a.  The  proposed 
amendment  requests  to  use  GOTHIC 
7.0p2  (GOTHIC  7). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequenc  es  rjf  riii  .ice  ident 
previouslv  evaluated. 

Accident  analyses  affected  by  GOTHIC 
have  each  been  evaluated  and  found  to  show 
good  agreement  between  the  (iOTHIC  7 
analysis  and  the  c  urrt;nl  analysis  o(  r»H  ord 
(AOR).  Safety  analysis  results  using  GOTHIC 
7  are  shown  to  satisfy  all  applic  able  design 
and  safetv  analysis  a'  '.e|)tan(  e  c  ritrtria.  Since 
GOTHIC  7  r:onfurms  to  (iesign  bases  nnd  its 
results  are  bounded  by  the  existing  safety 
analyses,  its  use  within  limits  ul  the 
bounding  ac:cident  analyses  will  not  cause  an 
increase  in  the  probabilil\  or  consequences 
of  an  accident  jireviousK  evaluated. 
Adherence  to  safely  analysis  acceptance 
criteria  prevents  use  of  (iC^THIC  7  from 
creating  new  c  hallenges  Id  (  oniponents  and 
systems  that  could  adversely  afiect  their 
ability  to  mitigate  accident  consequence  or 
diminish  integrity  of  any  fission  product 
barrier. 

Thus,  the  requested  upgrade  to  GOTHIC  7 
with  Imist  diffusion  layerl  MDL  modeling 
option  will  not  increase  probabilit>  ur  Ihe 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  ot  a  neyv  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Upgrade  to  GOTHIC  7  is  a  (  hange  in 
analysis  methods  applied  to  Kewaunee 
[design  basis  accident)  DB.^   .\nalysis 
methods  are  not  accident  initiators.  GOTHIC' 
7  will  be  applied  in  the  same  manner 
currently  licensed  and  it  is  consistent  with 
current  plant  design  bases  and  licensed 
accident  analysis  methodologies.  It  does  not 
adversely  affect  any  fission  produc  t  barrier, 
nor  does  it  alter  the  safety  fun(  tion  nf  safet\ 
related  systems,  structures,  and  r  iimponents 
depended  upon  for  accident  prevention  or 
mitigation.  Equipment  important  to  safety 
will  continue  to  function  within  design.  As 
demonstrated  bv  the  [Numerical 
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Applications  Inc.l  NAI  report.  C.OTHIC  7 
vields  a  reprfsentalion  of  expected  plant 
response  for  affected  design  basi.s  a(;i;idents 
that  is  more  accurate  but  remains 
conservative  (iOTHlC  7  predicted  results  for 
affected  DBA  remain  bounded  by  the  limiting 
analvses  of  record. 

Thus,  the  requested  upgrade  to  (".(JTHIC  7 
does  not  create  the  possibilitv  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

.1.  Involve  a  significant  reduction  in  the 
margin  of  safetv. 

Upgrade  to  GOTHIC  7  affects  Kewaunee 
design  basis  lloss  of  (oolant  accident]  LfH'..\ 
and  [main  steamiine  break]  MSLB  DB.A 
containment  analyses.  The  results  predicted 
bv  GOTHIC  7  for  these  DBA  analyses  remain 
within  limiting  design  basis  accidents  of 
ret  ord  (iOTHlC  7  accuracy  and  conservatism 
in  this  application  has  been  verified  through 
benchmark  analvses  against  the  i  urrent 
analvses  of  retard,  validated  agamsl 
recognized  standard  data,  and  found  to  be 
appropriate  for  application  to  Kewaunee 
DB.^   Safetv  analvsis  acceplant  e  criteria  are 
satisfied  and  adherence  to  safetv  analvsis 
acceptance  criteria  using  GflTHIC  7  assures 
that  Technical  Specification  limits  will  not 
be  exceeded  during  normal  operation. 

Thus,  upgrade  to  tJOTHIC  7  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

The  NRC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorntfv  for  //ce/is^e  Bradley  D. 
lackson.  Esq..  Folev  and  Lardner,  P.O. 
Box  1497.  Madison.  \VI  5J701-1497. 

\RC  Section  Chief  L.  Raghavan 

Nuclear  Management  Company.  LLXJ, 
Docket  S'o.  50-263.  Mnnticello  Xuclear 
Generatmg  Plant.  Wnght  County. 
Minnesota 

Date  of  amendment  request: 
September  19.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Surveillance  Requirement  (SR)  4.6.B.2, 
"Primary  System  Boundary — Reactor 
Vessel  Temperature  and  Pressure."  from 
the  Monticello  Technical  Specifications 
(TSs)  on  the  basis  of  the  licensee's 
commitment  to  (1)  relocate  the  current 
requirements  to  the  Updated  Safety 
Analysis  Report  (USAR)  and  (2) 
implement  the  Boiling  Water  Reactor 
Vessel  and  Internals  Program  Integrated 
Surveillance  Program  as  approved  by 
the  Nuclear  Regulatory  Commission 
(NRC)  in  a  letter  dated  February  1,  2002. 
SR  4.6.B.2  currently  states;  "Test 
specimens  representing  the  reactor 
vessel,  base  weld,  and  weld  heat 
affected  zone  metal  shall  be  installed  in 
the  reactor  vessel  adjacent  to  the  vessel 


wall  at  the  c;ore  midplane  level.  The 
material  sample  program  shall  conform 
to  ASTM  (American  Society  for  Testing 
and  Materialsl  E  185-66  '  the  licensee 
would  also  make  related  changes  to  the 
TS  Bases  3.6/4.6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  (  onsecjuences  of  an  accident 
previouslv  evaluated. 

The  proposed  change  relocates  the 
re<)uiremenl  of  the  TS  Surveillance 
Keijuirement  to  a  Lie  ensee  controlled 
diK  umeiit  and  implements  an  inti^grated 
surveillance  program  that  has  been  evaluated 
bv  the  NRC  staff  as  meeting  the  requirements 
of  paragraph  IIIC  of  .Xppendix  H  to  10  CFR 
jPart]  50.  I'he  proposed  <  hange  of  reliwiating 
a  TS  Surveillani  e  Requirement  to  the 
Montic  ello  liS,\R  and  implementing  an 
integrated  surveillance  program  is  not 
considered  a  precursor  or  initiator  of  an 
acc:ident  previfjuslv  evaluated   The  proposed 
change  does  not  inip.K  I  (  urrent  plant 
operations  or  the  ilesign  tunc  turn  of  any 
structure,  system  or  component. 
Consequently,  the  proposed  change  does  not 
significantly  inc;rease  the  probability  of  any 
a(  c  ident  previousK  evaluated. 

rhf  projiosed  (  harige  provides  the  same 
assurance!  of  Keai  tor  Pressure  Ves.sel  integrity 
as  has  always  been  assured.  The  relocation  of 
the  TS  SurveillaiK  e  RiHjuirement  provides  an 
acc.eplable  method  tor  implementing  the 
integrated  surveillance  program  whic:h  was 
evaluated  bv  the  NRC  staff  as  meeting  the 
requirements  of  10  CFR  (Part]  50.  .Appendix 
H.  paragraph  III C    The  relcHiation  of  iheTS 
Surveillance  or  the  implementation  of  an 
integrated  surveillaiK  e  program  is  not  an 
input  or  consideration  in  any  accident 
previousK  evaluated,  thus  the  proposed 
c  hange  will  not  inc:rease  the  probability  of 
any  such  acc:ident  occurring.  The  proposed 
amendment  does  not  involve  any  change  to 
the  (  onfiguralion  or  method  of  operation  of 
any  plant  ecjuipment  that  is  used  to  mitigate 
the  (cmsequenc.es  of  an  acc:ident.  nor  does  it 
affect  any  assumptions  or  c:ondilions  in  the 
accident  analvsis  As  a  result,  the 
consequenc:es  of  any  accident  previously 
evaluated  are  not  signific:antly  inc;rea.sed 

Therefore,  operation  of  the  fac;ility  in 
accordanc:e  with  the  proposed  change  will 
not  involve  a  signific;ant  increase  in  the 
[irobabilitv  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  acc:ident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  involve 
a  phvsic:al  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  (  hanges  in  methods  governing  normal 
plant  operation.  No  equipment  interfaces  are 
modified  and  no  c:hanges  to  any  equipment 


hinc:tion  or  the  method  of  operating  the 
cH^uipment  are  being  made.  The  proposed 
change,  to  relocate  the  TS  Surveillance  and 
implement  an  integrated  surveillance 
program,  maintains  an  equivalent  level  of 
RPV  (reactor  pressure  vessel  1  material 
surveillance  and  does  not  introduce  any  new 
acicident  initiators.  The  proposed  change  will 
not  change  the  design,  configuration  or 
operation  of  the  plant. 

Therefore,  operation  of  the  facility  in 
ac:c:ordanc.e  with  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  amendment  has  been 
evaluated  as  providing  an  acceptable 
alternative  to  the  plant-specific  RPV  material 
surveillanc:e  program  that  meets  the 
requirements  of  the  regulaticms  for  RPV 
material  surveillance.  The  proposed  change 
does  not  exceed  or  alter  a  design  basis  or 
safety  limit.  The  change  relocates  a  TS 
Surveillanc:e  Recjuirement  and  implements 
an  integrated  surveillance  program  and  as 
such  does  not  significantly  reciuce  the  margin 
of  safety. 

Therefore,  operation  of  the  facility  in 
ac:c;ordanc.e  with  the  proposed  change  does 
not  involve  a  signific  ant  reduction  in  a 
margin  of  safety 

The  NRC;  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq..  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street.  NW. 
Washington.  DC  20037. 

SRC  Section  Chief:  L.  Raghavan. 

PPL  Susquehanna.  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station.  Units  1  and  2  (SSES  1 
and  21,  Luzerne  County.  Pennsylvania 

Date  of  amendment  request: 
September  23.  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  SSES  1  and  2  Technical 
Specifications  (TSs)  by  revising  limiting 
condition  for  operation  (LCO)  3.6.2.3  to 
add  a  new  Condition  B,  which  permits 
both  residual  heat  removal  (RHR) 
suppression  pool  cooling  subsystems  to 
be  inoperable  for  8  hours,  rather  than 
immediately  initiating  a  unit  shutdown. 
By  making  this  change,  the  licensee  is 
incorporating  Technical  Specifications 
Task  Force  change  traveler  number  230 
into  its  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  relaxes  the  Required 
Actions  of  (LCO  3.6.2.3]  by  allowing  8  hours 
to  restore  one  RHR  suppression  pool  cooling 
subsystem  to  OPERABLE  status  when  both 
subsystems  have  been  determined  to  be 
inoperable.  Required  Actions  and  their 
associated  Completion  Times  are  not 
initiating  conditions  for  any  accident 
previously  evaluated.  The  proposed  8  hour 
Completion  Time  provides  some  time  to 
restore  required  subsystem(s)  to  OPERABLE 
status,  yet  is  short  enough  that  operating  an 
additional  8  hours  is  not  a  significant  risk. 
Consequently,  this  change  in  Required 
Actions  does  not  significantly  increase  the 
probability  of  occurrence  of  any  accident 
previously  evaluated.  The  Required  Actions 
in  the  proposed  change  have  been  developed 
to  provide  assurance  that  appropriate 
remedial  actions  are  taken  in  response  to  the 
degraded  condition,  considering  the 
operability  status  of  the  RHR  Suppression 
Pool  Cooling  System  and  the  capability  of 
minimizing  the  risk  associated  with 
continued  operation.  As  a  result,  the 
consequences  of  any  accident  previously 
evaluated  are  not  significantly  increased. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibilitv  of  a  new  or  different  kind  of 
acc:ident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  a 
physical  modification  or  alteration  of  plant 
equipment  (no  new  or  different  type  of 
equipment  will  be  installed)  or  a  change  in 
the  methods  governing  normal  plant 
operation.  The  Required  Actions  and 
associated  Completion  Times  in  the  proposed 
change  have  been  evaluated  to  ensure  that  no 
new  accident  initiators  are  introduced.  Thus, 
this  change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  relaxed  Required  Actions  do  not 
involve  a  significant  reduction  in  a  margin  of 
safetv.  The  proposed  change  has  been 
evaluated  to  minimize  the  risk  of  continued 
operation  with  both  RHR  suppression  pool 
cooling  subsystems  inoperable.  The 
operability  status  of  the  RHR  Suppression 
Pool  Cooling  System,  a  reasonable  time  for 
repair  or  replacement  of  required  features, 
and  the  low  probability  of  a  design  basis 
accident  occurring  during  the  repair  period 
have  been  considered  in  the  evaluation. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire.  Assoc.  General  Counsel.  PPL 
Services  Corporation,  2  North  Ninth  St.. 
GENTW3.  Allentown,  PA  18101-1179. 

NRC  Section  Chief:  Richard  J.  Laufer. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  April  16, 
2002. 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
Technical  Specifications  to  delete  the 
primary  containment  isolation  valves 
and  instrumentation  associated  with  the 
permanent  removal  of  the  reactor  vessel 
head  spray  piping. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Does  not  irivolve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  analyzed? 

Response:  No. 

The  proposed  changes  to  Technical 
Specification  Tables  3.3.2-1.  3.3.7.4-2. 
3.4.3.2-1.  and  3.6.3-1  do  not  involve  a 
change  in  structures,  systems,  or  components 
that  would  affect  the  probability  or 
consequences  of  any  accident  previously 
evaluated  in  the  Hope  Creek  I'pdated  Final 
Safety  Analysis  Report. 

The  proposed  c:hanges  involve  eliminating 
piping  and  valves  assoc:iated  with  the  reactor 
head  spray.  The  reactor  head  spray  system 
was  initially  provided  to  cool  down  the 
steam  drver  and  separator  during  shutdown. 
The  head  spray  system  is  not  credited  for  the 
prevention  or  mitigation  of  any  accident. 
Therefore,  neither  the  offsite  or  control  room 
radiological  consequences  are  affected.  The 
head  spray  piping  removal  and  addition  of  a 
bolted  flange  on  the  reactor  coolant  pressure 
boundary  enhances  plant  safety  by 
eliminating  a  source  of  pipe  whip  and 
potential  leakage.  In  addition,  the  drywell 
penetration  will  be  capped  and  welded 
closed.  This  will  maintain  primary 
containment  integrity  and  will  be 
periodically  tested  in  conjunction  with  the 
containment  integrated  leak  rate  test. 

Therefore,  as  discussed  above,  this 
modification  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
from  any  accident  previously  analyzed. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  analyzed? 

Response:  No. 

The  proposed  changes  to  Technic:al 
Specification  Tables  3.3.2-1 .  3.3.7.4-2. 
3.4.3.2-1.  and  3.6.3-1  do  not  involve  a 
change  in  structures,  systems,  orc;omponents 
that  would  create  a  new  or  different  kind  of 
accident  from  any  ac:cident  previously 
evaluated  in  the  Hope  Creek  Updated  Final 
Safety  .Analysis  Report. 


The  proposed  change  to  eliminate  the  head 
spray  piping  and  the  addition  of  a  bolted 
flange  on  the  reactor  c:oolant  pressure 
boundary  enhances  plant  safety  by 
eliminating  a  source  of  pipe  whip  and 
potential  leakage.  In  addition,  the  drywell 
penetration  will  be  c  apped  rind  welded 
closed.  This  will  maintain  primary 
c:ontainment  integrit\  and  will  be  tested  in 
conjunction  with  the  containment  integrated 
leak  rate  test. 

Therefore,  as  disc  ussed  above,  this 
modification  does  not  create  the  possibility 
of  a  new  or  different  kind  of  ac  c  ident  from 
any  accident  previously  evaluated. 

3.  Does  not  involve  a  significant  reduction 
in  |a]  margin  of  safety? 

Response:  No. 

The  proposed  c;hange  to  delete  the  head 
spray  valves  from  Tables  3.3,2-1.  3.3.7.4-2. 
3. 4. .3. 2-1.  and  3,6.3-1  does  not  reduce  any 
margin  of  safety  as  defined  in  the  Technical 
Spec:ific.ations  or  Bases.  The  bolted  flange 
that  will  be  installed  on  the  head  spray 
penetration  will  maintain  the  integrity  of  the 
reactor  coolant  pressure  boundary.  This 
flange  would  then  be  tested  as  part  of  the 
reac  tor  pressure  vessel  hydrostatic:  test.  In 
addition,  the  drywell  penetration  will  be 
c:apped  and  welded  closed   This  will 
maintain  primary  containmcMii  integrity  and 
will  be  tested  as  part  of  the  containment 
integrated  leak  rate  test. 

Ac:c:ordingly.  based  on  the  above,  the 
proposed  change  does  not  involve  a 
significant  reduc:tion  in  |al  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]e{hu'  ].  Keenan, 
Esquire,  Nuclear  Business  Unit — N21. 
P.O.  Box  236,  Hancocks  Bridge.  NJ 
08038. 

NRC  Section  Chief:  James  W. 
Andersen.  Acting. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-364. ' 
Joseph  M.  Farley  Nuclear  Plant.  Units  1 
and  2,  Houston  County.  Alabama 

Date  of  amendment  request: 
November  7,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
remove  license  condition  2.C.3.f  from 
the  Unit  1  operating  license  and  lic^ense 
condition  2.C.4  from  the  Unit  2 
operating  license,  and  replace  them 
with  a  commitment  in  Section 
9.1.4.2.2.5  of  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  Specifically, 
license  conditions  2.C,3,f  and  2,C,4  to 
FOLs  NPF-2  and  NPF-8,  respectively, 
require  NRC  approval  of  the  lifting 
devices  which  attach  the  spent  fuel  cask 
to  the  crane  prior  to  use  of  the  spent  fuel 
cask  crane  for  the  purpose  of  moving 
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spent  fuel  casks.  Subsequent  to  issuance 
of  FOLs  NPF-2  and  NPF-8,  the  NRC 
issued  NUREG-0612.  'Contrul  of  Heavy 
Loads  at  Nuclear  Power  Plants."'  which 
endorsed  the  use  of  ANSI  N14.6  for  the 
design  and  inspection  of  special  lift 
devises  thereby  eliminating  the  need  for 
license  conditions  2.r..3.f  and  2.C.4. 
Accordingly,  SNC  proposes  that  license 
conditions  2.C.3.f  and  2.C.4  be  removed 
from  FOLs  NPF-2  and  NPF-8. 
respectively,  and  replaced  with  a 
commitment  in  the  FNP  UFSAR  to 
ANSI  N14.6  for  the  design,  fabrication, 
testing,  and  quality  assurance 
requirements  associated  with  the  spent 
fuel  cask,  lift  device. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increa.se  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  replaces  license 
conditions  2.C.3.f  and2.C:.4  to  FOLs  NPF-2 
and  NPK-8.  respectively,  with  a  commitnu'nt 
ill  the  FNP  LIpdated  Final  Safety  Analvsis 
Report  (L'FSAR)  to  the  requirements  of  ANSI 
N14.6,  as  clarified  by  NL:RKr,-0612.  for  the 
design,  fabrication,  testing,  maintenance,  and 
quality  assurance  requirements  applicable  to 
the  spent  fuel  cask  special  lift  device.  The 
proposed  change  does  not  involve  a  physical 
change  to  or  require  new  or  different 
operabililv  requirements  for  plant  systems, 
structures,  or  components.  .\T'REG-0f>12. 
Control  of  Heavv  Loads  at  Nuclear  Power 
Plants,  provides  methods  acceptable  to  the 
NRC  for  assuring  the  safe  handling  of  heavy 
loads.  NL'REC.-0fil2  endorses  the  use  of 
.ANSI  N14  ft  for  the  design,  fabrication, 
testing,  maintenance,  and  quality  assurance 
requirements  applicable  to  special  lifting 
devices  used  to  handle  heavv  loads  in  the 
proximity  of  safe  shutdow  n  equipment  and 
irradiated  spent  fuel,  therehy  eliminating  the 
need  for  license  conditions  2.C.3.f  and  2.(^4 
to  FOLs  NPF-2  and  NPF-«.  respectively. 
Accordingly,  removal  of  license  conditions 
2.C.3.f  and  2.C.4  to  FOLs  NPF-2  and  NFP- 
8.  respectively,  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  replaces  license 
conditions  2.C.3.f  and  2.C.4  from  FOLs  NPF- 
2  and  NPF-8,  respectively,  with  a 
commitnient  in  the  FNP  IJFS.AR  to  the 
requirements  of  ANSI  N14.6.  as  clarified  by 
NUREG-0612.  for  the  design,  fabrication, 
testing,  maintenance,  and  quality  assurance 
requirements  applicable  to  the  spent  fuel 
cask  special  lift  devic:e.  The  proposed  change 
does  not  involve:  (1)  A  physical  change  to 
plant  systems,  structures  or  components;  or 


12)  require  new  or  different  operability 
lequiremtMits  for  (ilant  systems.  struc;tures.  or 
i:omponents.  SNCs  commitment  to  the 
guidance  provided  in  ANSI  N14.6.  as 
(  larified  bv  Nl'RKC;-()612.  provides 
assurance  that  the  sjient  fuel  c:ask  special  lift 
device,  in  conjunction  with  the  use  of  the 
single-failure  proof  spent  fuel  cask  c:rane. 
will  prei  hide  the  possibility  of  a  c:ask  drop 
a(  1  iilent  Therefore,  the  proposed  change 
does  not  I  reale  Ihe  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  tnaluated. 

3.  The  proposed  change  does  not  involve 
a  signifii;ant  reduction  in  a  margin  of  safety? 

The  propo.sed  change  does  not  involve  a 
physical  (  hange  to  the  plant  or  impact  the 
iiperabiliU  requirements  of  systems. 
striK  tiires,  or  components  considered 
iiiipcirtant  to  safety.  As  stated  above,  the  use 
of  ANSI  NU.ti.  as  ( larified  by  NUREtX)612. 
has  been  endorsed  bv  the  NRC;  in  NlJRECi- 
0612  The  proposed  change  replaces  lic:ense 
conditions  2  t:.3.f  and  2.C.4  to  FOLs  NPF-2 
and  NPF-8,  respec;tively,  with  a  commitment 
in  the  FNP  UFS.AR  to  the  requirements  of 
ANSI  Nl4.fi,  as  clarified  by  NI:REG-0612,  for 
the  dt^sign.  fabric  atiun.  testing,  m.iinlenance. 
and  quality  assurance  refjuirements  tor  the 
sjient  fuel  cask  crane  spe(  ial  litl  device. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety 

The  NRC]  staff  has  reviewed  the 
licensee's  analvsis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propo.ses  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq..  Balch  and  Bingham,  Post 
(lffic:e  Box  306.  1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Section  Chief:  [ohn  A.  Nakoski. 

Tennessee  Valley  Authority.  Docket  .Vo 
50-327,  Sequoyah  XuclearfSQN)  Plant. 
Unit  1 .  Hamilton  County.  Tennessee 

Date  of  amendment  request:  March 
29,  2002  (TSC  02-02)  as  supplemented 
by  a  letter  dated  October  10,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
several  of  the  Unit  1  Technical 
Specification  (TS)  surveillance 
requirements  (SR)  contained  in  TS  3/ 
4.4.5,  "Steam  Generators"  (SGs). 
associated  with  the  voltage-based  SG 
alternative  repair  criteria  (ARC).  In 
addition  the  proposed  changes  would 
delete  License  Condition  2.C.9.d  which 
references  commitment  letters 
associated  with  .SG  inspection  activities. 

Basis  for  proposed  no  significant 
hazards  considemtion  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signific:ant  hazards 
consideration,  which  is  presented 
below: 


:\.  The  proposed  amendment  does  not 
involve  a  significant  inc:rease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Tennessee  Valley  Authority's  ITVA'sj 
proposed  TS  amendment  does  not 
compromise  limits  assoc:iated  with  SG  tube 
integrity.  TVA's  proposed  change  removes 
existing  SG  tube  plugging  criteria  (i.e.,  ARC) 
from  the  TS  and  reestablishes  the  standard 
TS  c;riteria  (40  perc:ent  through-wall  criteria). 
This  change  is  inherently  more  conservative. 

The  proposed  revision  does  not  alter  plant 
equipment,  test  methods  or  operating 
prac:tic:es.  The  proposed  c:hange  c:ontinues  to 
provide  c:ontrols  for  safe  operation  of  SQN 
SGs  within  the  rc^quired  limits.  The  proposed 
change  does  not  contribute  to  events  or 
assumptions  assoc:iated  with  postulated 
design  basis  ac:c:idents  (/.e  .  SC;  tube  rupture). 
The  propi5sed  change  does  not  affect  operator 
inclic;ators  or  ac  tions  required  to  diagnose  or 
mitigate  a  SG  tube  rupture  ac:c:ideiit  The 
propo.sed  revisions  c:ontinue  to  maintain  the 
required  safety  functions.  Accordingly,  the 
probabili'v  of  an  acc:ident  or  the 
consequences  of  an  accident  previously 
evaluated  is  not  inc  reased. 

B.  The  proposed  amendment  does  not 
c:reate  the  possibility  of  a  new  or  different 
kind  of  acc:ident  from  any  accident 
previously  evaluated. 

TVA's  proposed  amendment  removes 
existing  repair  criteria  and  incorporates  the 
more  conservative  IS  limit  for  SCi  tube 
plugging  (if.  (ilug  tubes  with  degradation 
depths  eciual  to  or  greater  than  40  percent 
Ihrough-wrtll).  This  change  will  not  give  rise 
ti)  new  failure  modes.  The  failure  of  a  SG 
tul)e  to  maintain  Icwkage  integrity  during 
operation  is  an  analyzed  event  in  the  SQN 
Updated  Final  Safety  Analysis  Report. 
Ace  ordingly.  the  proposed  change  does  not 
(  reate  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(;  The  proposed  amendment  does  not 
involve  a  signific:ant  reduction  in  a  margin  of 
safety. 

TVA's  proposed  TS  amendment  is 
c;onservative  with  respect  to  the  margin  of 
safety.  The  margin  of  safety  is  preserved 
through  ensuring  structural  integrity  and 
leakage  integrity  of  the  SG  tubes. 

rV,'\'s  proposed  c  hange  to  remove  ARC 
from  the  TS  does  not  compromise  structural 
integrity  or  leakage  integrity  of  SG  tubes.  The 
proposed  c:hange  invokes  the  standard  TS 
tube  plugging  criteria  limit  (40  percent 
through-wall  criteria)  which  is  inherently 
more  conservative. 

The  proposed  c:hange  does  not  affec;t  the 
plant  conditions,  setpoints,  or  safety  limits 
that  could  result  in  precursors  to  ac:cidents  or 
degrade  accident  mitigation  systems.  Plant 
system  safety  func:tions  are  not  altered  by  the 
proposed  change.  Consequently,  the 
proposed  T.S  revisions  does  not  reduce  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llA 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
September  6,  2002  (TS  00-14). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Sequoyah  (SQN)  Units  1  and  2 
Technical  Specification  (TS)  3/4.4.9.1, 
"Pressure/Temperature  [P-T]  Limits, 
Reactor  Coolant  System"  and  TS  3/ 
4.4.12,  "Low  Temperature  Overpressure 
Protection  [LTOP]  Systems."  The 
proposed  amendment  provides  two 
changes  to  the  these  specifications  as 
described  below: 

1 .  The  proposed  change  relocates  the 
information  provided  in  these  TSs  into 
a  pressure  temperatiu-e  limit  report 
(PTLR)  format  in  accordance  with  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
Generic  Letter  (GL)  96-03,  "Relocation 
of  the  Pressure  Temperature  Limit 
Curves  and  Low  Temperature 
Overpressure  Protection  System 
Limits." 

2.  The  proposed  change  also  upgrades 
these  TSs  to  the  standard  TS 
requirements  for  Westinghouse  plants 
(NUREG-1431,  Revision  2).  In  addition, 
the  Tennessee  Valley  Authority  (TV A) 
proposed  a  change  to  SQN  TS  3/4.4.9.2, 
"Pressurizer,"  to  relocate  the 
requirements  of  this  TS  into  the  SQN 
Technical  Requirements  Manual  (TRM). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TV A),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  revision  does  not  affect 
plant  equipment,  test  methods  or 
operating  practices.  The  modification  to 
SQN  TSs  is  consistent  with  the 
Standard  Technical  Specifications  for 
Westinghouse  Plants  and  continues  to 
provide  controls  for  safe  operation 
within  the  required  limits.  The  revised 
specifications  provide  appropriate 
administrative  controls  for  the  RCS 
[reactor  coolant  system]  P-T  limits  and 
LTOP  setpoints  within  the  PTLR  for 
future  revisions  as  needed.  The 


proposed  changes  do  not  contribute  to 
events  or  assumptions  associated  with 
postulated  design  basis  accidents  (DBA). 
The  proposed  revisions  continue  to 
maintain  the  required  safety  functions. 
Accordingly,  the  probability  of  an 
accident  or  the  consequences  of  an 
accident  previously  evaluated  is  not 
increased. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  revisions  are  not  the 
result  of  changes  to  plant  equipment, 
test  methods,  or  operating  practices.  The 
proposed  revision  to  the  SQN  RCS  P-T 
limits,  and  LTOP  setpoints  continues  to 
ensure  that  conservative  fracture 
toughness  margins  are  maintained  to 
protect  against  reactor  pressure  vessel 
failure  and  overpressure  conditions.  The 
modified  P-T  limits  and  LTOP  setpoints 
are  based  on  NRC  approved 
methodology  in  conjunction  with 
alternative  methods  provided  in  ASME 
Code  Case  N-640,  "Alternative 
Requirement  Fracture  Toughness  for 
Development  of  P-T  Limit  Curves  for 
ASME  [American  Society  of  Mechanical 
Engineers]  Section  XI,  Division  1"  and 
WCAP-15315,  "Reactor  Vessel  Closure 
Head/Vessel  Flange  Requirements 
Evaluation  for  Operating  PWR 
[pressurized  water  reactor]  and  BWR 
[boiling  water  reactor]  Plants  " 

The  proposed  changes  to  incorporate 
the  PTLR  format  is  administrative  in 
nature  and  provide  controls  for 
maintaining  RCS  P-T  limits  and  LTOP 
setpoints  for  future  revisions  as  needed. 

The  reactor  vessel  P-T  limits  and 
LTOP  setpoints  are  operational  limits 
and  are  not  considered  to  be 
contributors  to  the  generation  of 
postulated  accidents.  The  safety 
functions  of  the  associated  systems 
remain  unchanged  and  do  not  affect  the 
assumptions  of  DBAs.  The  operational 
limits  and  setpoints  continue  to  be 
governed  within  the  TSs/PTLR. 
Accordingly,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

TVA's  proposed  TS  amendment 
provides  revised  reactor  pressure  vessel 
P-T  limits  and  LTOP  setpoints  that  are 
within  the  design  capabilities  of  the 
RCS  Safety  Structures,  Systems  and 
Components  (SSC)  and  pressure  control 
systems.  The  limits  are  based  on 
conservative  design  margins  that  ensure 
that  plant  operation  is  within  the  design 
capacity  of  the  reactor  vessel  materials. 
Accordingly,  the  function  of  the  RCS  to 


provide  a  fission  jroduct  barrier  is  not 
compromised. 

tVA's  proposed  change  to  include 
revised  P-T  and  LTOP  limits  does  not 
result  in  a  change  to  system  design 
features.  The  proposed  change  does  not 
affect  plant  conditions  that  result  in 
precursors  to  accidents  or  cause 
degradation  of  accident  mitigation 
systems.  The  plant  system  safety 
functions  are  not  altered  by  the 
proposed  change. 

The  proposed  changes  to  the  P-T 
limits  and  LTOP  setpoints  change  the 
calculations  and  method  from  that 
described  in  the  current  TS  Bases  to  one 
based  on  ASME  Code  Case  .N-640  and 
WCAP-15315.  The  effect  of  this  change 
is  to  allow  plant  operation  with 
different  limits  while  continuing  to 
retain  conser\'ative  margins  for  assuring 
integrity  of  the  reactor  vessel  and  the 
RCS.  Consequently,  the  proposed  TS 
revisions  do  not  significantly  reduce  the 
margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH. 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Entergy  Nuclear  Operations.  Inc., 
Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
July  9,  2002. 
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Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Technical  Specifications  to  remove  the 
cvcle-specific  allowances  on  (1)  Rod 
insertion  limits  during  mdividual  rod 
position  indicator  channel  calibrations 
and  (2)  rod  position  mdicator  channel 
accuracy  for  operation  at  or  below  50 
percent  power  The  proposed 
amendment  also  would  revise  the 
control  rod  indicated  misalignment 
limits. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  October  7. 
2002  (67  FR  62500) 

Expiration  date  of  individual  notice: 
November  6,  2002. 

Exelon  Generation  Company.  LLC, 
Docket  \os.  50-234  and  50-265.  Quad 
Cities  Xuclear  Power  Station.  I'nits  1 
and  2.  Rock  Island  County.  Illinois 

Date  of  application  for  amendments: 
October  1.  2002 

Brief  description  of  amendments:  The 
amendments  revise  the  licensing  basis 
as  described  \n  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  to  allow 
lifting  heavier  loads  with  the  reac:tor 
building  crane  during  the  Unit  1 
refueling  outage  beginning  in  November 
2002. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  October  4. 
2002  (67  FR  62270). 

Expiration  date  of  individual  notice: 
November  4.  2002. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Ait 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  .No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy-  the  criteria  for 
categorical  e.xclusi(jn  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 


impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  envinmmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  detenninatiim  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
the  (;omnussion's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
1 1555  Rockville  Pike  (first  floor), 
Rorkvillf.  Marvland.  Publitlv  available 
records  will  be  accessible  from  the 
Agencvwide  Documents  Access  and 
Management  Svstems  (ADAMS)  Public 
Electronic:  Reading  Room  on  the  internet 
at  the  NRt:  Web  site,  http:// 
v^^\■\y  nrc.gov/reading-rm/adams.btml.  If 
vou  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1 -800-397-4209,  301- 
415-4737  or  by  email  to  pdr&nrc.gov. 

AmerGen  Energy  Company,  LLC,  et  al. 
Docket  No.  50-219.  (Jyste'r  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
September  1 1,  2001,  as  supplemented 
on  lune  27  and  September  19.  2002. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications,  Section  3.9,  'Refueling,  " 
and  its  corresponding  bases  to  permit 
the  continuation  of  core  alterations 
during  refueling  operations  with  the 
refueling  interlcjcks  inoperable  by 
providing  alternate  actions  which  will 
preserve  the  intended  design  function  of 
the  inoperable  interlocks. 

Date  of  Issuance:  October  10,  2002. 

Effective  date:  October  10.  2002,  and 
shall  be  implemented  within  30  days  of 
issuance. 

Amendment  No    234. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regitter:  March  5.  2002  (67  FR  10008). 
The  lune  27  and  September  19.  2002. 
letters  provided  clarifying  information 
within  the  scope  of  the  original 
application  and  did  not  change  the 
staffs  initial  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  10.  2002. 


No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company, 
Docket  No.  50-261.  H.  B.  Robinson 
Steam  Electric  Plant.  Unit  No.  2 
IHBRSEP2I.  Darlington  County.  South 
Carolina 

Date  of  application  for  amendment: 
March  13,  2002.  as  supplemented  May 
10,  August  14,  September  5,  September 
23,  and  October  4,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  for  HBRSEP2  to 
permit  selective  implementation  of 
alternative  radiological  source  term  and 
modifv  the  TS  requirement  for 
movement  of  irradiated  fuel  and 
performing  core  alterations. 

Date  of  issuance:  October  4,  2002. 

Effective  date:  October  4,  2002. 

Amendment  No.:  195. 

Facility  Operating  License  No.  DPR- 
23:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  30,  2002  (67  FR  21285). 
The  May  10,  August  14,  September  5, 
September  23,  and  October  4,  2002. 
supplements  contained  clarifying 
information  only  and  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  scope  of  the  initial  application.  The 
(Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  System  Energy 
Resources.  Inc..  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station.  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
|anuar\'  31.  2002.  as  supplemented  by 
letters  dated  lune  12.  June  25.  July  22. 
September  16.  and  October  2.  2002. 

Brief  description  of  amendment:  This 
amenciment  increases  the  licensed 
power  level  by  approximately  1.7%. 
from  3.833  megawatts  thermal  (MWt)  to 
3,898  MWt.  These  changes  result  from 
increased  feedwater  flow  measurement 
accuracy  to  be  achieved  by  utilizing 
high  accuracy  ultrasonic  flow 
measurement  instrumentation. 

Date  of  issuance:  October  10,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No.:  156. 

Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  2,  2002  (67  FR  15622). 
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The  June  12,  June  25,  July  22, 
September  16.  and  October  2.  2002, 
supplemental  letters  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  original  Federal  Register 
notice  or  the  original  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  10,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  May  30. 
2001. 

Description  of  amendment  request: 
The  amendment  revises  the  Cooper 
Nuclear  Station's  Technical 
Specifications  (TS)  5.5.7  "Ventilation 
Filter  Testing  Program  (VFTP),'' 
reflecting  a  correction  of  an  erroneous 
reference  to  American  Society  of 
Mechanical  Engineers  N510-1980. 

Date  of  issuance:  September  30,  2002. 

Effective  date:  The  amendment  is 
effective  on  the  date  of  issuance,  to  be 
implemented  within  30  days  from  the 
date  of  issuance. 

Amendment  No.:  195. 

Facility  Operating  License  No.  DPR- 
46:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  5,  2001  (66  FR 
46480).  The  Commission  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  30,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC.  Docket  Nos.  50-272 
and  50-311.  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
June  28,  2002,  as  supplemented  on 
August  15,  August  16,  and  October  2. 
2002. 

Brief  description  of  amendments:  The 
amendments  change  the  Salem 
Technical  Specifications  (TS) 
requirements  for  Fuel  Decay  Time  prior 
to  conmiencing  movement  of  irradiated 
fuel.  TS  Limiting  Condition  for 
Operation  3/4.9.3,  "Decay  Time,"  is 
revised  to  allow  fuel  movement  in  the 
containment  to  commence  100  hours 
after  the  reactor  has  become  subcritical 
between  October  15th  through  May 
15th.  Should  refueling  occur  between 
May  16th  and  October  14th,  the  current 
168  hours  decay  time  limit  will  remain 
in  place.  These  requirements  are  valid 
through  the  year  2010. 

Date  of  issuance:  October  10,  2002. 


Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  251  and  232. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  30.  2002  (67  FR 
55887).  The  August  15,  August  16,  and 
October  2,  2002,  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  10,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC.  Docket  Nos.  50-272 
and  50-31 1 ,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2.  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
July  18.  2002. 

Brief  description  of  amendments: 
These  amendments  change  the  Salem 
Technical  Specifications  (TSs) 
requirements  associated  with  its 
containment  spray  nozzles.  The 
frequency  of  TS  Surveillance 
Requirement  (SR)  4.6.2. l.d  for  verif\'ing 
that  the  containment  spray  nozzles  are 
unobstructed  is  changed  from  a  fixed 
10-year  frequency  to  after  activities  that 
could  result  in  nozzle  blockage.  In  this 
case,  PSEG  will  be  required  to  evaluate 
the  work  performed  to  determine  the 
impact  to  the  containment  spray  system, 
or  perform  an  air  or  smoke  flow  test. 
The  applicable  Bases  pages  are  also 
revised  to  reflect  this  change. 

Date  of  issuance:  October  10,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  252  &  233. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  20,  2002  (67  FR 
53989).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  10.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311.  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
November  1,  2001.  as  supplemented  on 
October  1.  2002. 

Brief  description  of  amendments:  The 
changes  modify  the  provisions  under 


which  equipment  may  be  considered 
operable  when  either  its  normal  or 
emergency  power  source  is  inoperable. 
Technical  Specifications  (TS)  Section 
3.0.5  was  deleted  and  additional 
limiting  conditions  for  operation  were 
incorporated  into  electrical  power 
systems  TS  3.8.1.1,  "A.C.  Sources- 
Operating."  The  corresponding  TS 
Bases  were  modified  accordingly.  The 
proposed  changes  are  consistent  with 
the  recommendations  contained  in 
NUREG-1431,  Rev.  2,  "Standard 
Technical  Specifications  for 
Westinghouse  Plants." 

Date  of  issuance:  October  1 1 ,  2002. 
Effective  date:  October  11,  2002. 
Amendment  Nos.:  253  and  234. 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Februar\'  5.  2002  (67  FR 
5331).  The  October  1.  2002  supplement 
was  within  the  scope  of  the  original 
application  and  did  not  change  the 
staffs  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  October  11,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco 
Nuclear  Generating  Station,  Sacramento 
County,  California 

Date  of  application  for  amendment: 
February  20,  2001. 

Brief  description  of  amendment:  The 
amendment  eliminates  the  security  plan 
requirements  from  the  10  CFR  Part  50 
licensed  site  after  the  spent  nuclear  fuel 
has  been  transferred  to  the  10  CFR  Part 
72  licensed  Independent  Spent  Fuel 
Storage  Installation  and  is  based  in  part 
on  exemptions  from  specific 
requirements  set  forth  in  10  CFR  Part  73 
and  10  CFR  50.54(p). 

Date  of  issuance:  October  10,  2002. 

Effective  date:  October  10,  2002,  to  be 
implemented  within  30  days. 

Amendment  No.:  131. 

Facility  Operating  License  No.  DPR- 
54:  The  amendment  revised  the 
Operating  License  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  21.  2001  (66  FR 
15930).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  10.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 
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WolfCrpek  Nuclear  Opcniting 
Corporation.  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County.  Kansas 

Date  of  amendment  request:  lulv  25, 

2002. 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirements  (SRs)  3.3.1.2  and  3.3.1  3 
of  the  technical  specifications  on  the 
reactor  trip  system  (RTS) 
instrumentation.  The  change  to  SR 
3  3.1.2  replaces  the  reference  to  the 
nuclear  instrumentation  system  channel 
output  bv  a  reference  to  the  power  range 
channel  output  and  deletes  Note  1  to  the 
SR.  The  change  to  SR  3.3.1.3  is  editorial. 

Date  of  issuance:  October  2,  2002. 

Effective  da/e.- October  2.  2002.  and 
shall  be  implemented  within  b  months 
of  the  date  of  issuance,  including  the 
incorporation  of  changes  to  the 
Technical  Specification  Bases  as 
described  in  the  licensee's  application 
dated  Julv  25,  2002. 

Amendment  No.:  148. 

Facilitv  Operating  License  No.  NPF~ 
42:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  tn  Federal 
Register:  August  20.  2002  ((i7  FR 
53992).  The  Clommission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  2.  2002. 

No  significant  hazards  consideration 
comments  received:  No 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Clonsideration 
Determination,  and  Opportunity  for  a 
Hearing. 


For  exigent  cirtuimstances.  the 
Cominissidii  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public:  t:omment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
^ippropriate  and  the  licensee  has  been 
informed  fjf  the  public  comments. 

in  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  mav  not  have  had  an 
opportunitv  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
davs.  the  (iommission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
mav  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  ptmdency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
r»H|uired  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 


provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville,  Mary  land.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Assess  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
i\-\\'w.nrc.gov/reading-rm/adams.htmI.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-80O-397-4209,  304- 
415—4737  or  by  email  to  pdr®nrc.gov. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
November  29.  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
(Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,^ 


The  niDsi  riM  cnl  vt-rsioii  of  Title  10  of  the  ['.ode 
i)f  Fniieral  Re)jiilrftii)iis.  publistied  laniiarv  1.  2002. 
inddverti!ntlv  omitted  the  last  scntt-nrp  of  10  C.FK 
2  "14(dl  and  subparasraphs  (d)(1)  and  (2).  regarding 
petitions  to  iiitcrvcnH  and  i ontcntions  Those 
provisions  arc  extant  and  still  applitable  to 
petitions  to  inlt'rvcnc  Those  provisions  are  as 
follovv's:  "In  all  other  (in  iiinstani  es,  such  ruling 
Ixjdv  or  offuer  shall,  in  ruling  on — 

1 1 1  A  petition  for  leave  to  intervene  or  a  request 
lor  hearing,  i  onsider  the  following  factors,  among 
I'lher  things 

III  The  nature  of  the  petitioner's  right  under  the 
,\(  t  111  be  made  a  part\  to  the  proi  eeding 

till  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding 

(ill)  The  possible  effei  I  of  anv  order  that  may  be 
entered  in  the  proceeding  on  the  petitoner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section;  or 

(ii|  The  contention,  if  proven,  would  l»<  of  no 
consequence  in  the  proceeding  tecause  it  would 
not  entitle  petitioner  to  relief." 
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which  is  available  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  electronically 
on  the  Internet  at  the  NRC  web  site. 
h  ttp :// www. nrc.gov /reading-rm/ doc- 
collections/ cfr/.  If  there  are  problems  in 
accessing  the  document,  contact  the 
PDR  Reference  staff  at  1-800-397-4209, 
301-415^737,  or  by  e-mail  to 
pdr@nrc.gov.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 


hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff  or 
may  be  delivered  to  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
Because  of  the  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
petition  for  leave  to  intervene  and 
request  for  hearing  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatorv  Commission, 
Washington,  DC  20555-0001,  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Goverimient  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 


Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County.  Illinois 

Date  of  amendment  request: 
September  26,  2002. 

Description  of  amendment  request: 
The  amendments  consist  of  a  one-time 
change  to  the  Dresden  Updated  Final 
Safety  Analysis  Report  (UFSAR)  to  state 
that  lifting  heavy  loads  up  to  and 
including  116  tons  is  allowed  prior  to 
and  during  the  upcoming  Dresden  Unit 
3  refueling  outage  number  17. 

Date  of  issuance:  October  4,  2002. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  No. .  1 96  and  1 89. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  Amendment  revises  the 

UFSAR. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes.  Joliet  Herald 
News,  dated  October  1,  2002.  The  notice 
provided  an  opportunity  to  submit 
comments  on  the  Commission's 
proposed  NSHC  determination.  No 
comments  have  been  received. 

The  Commissions  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  state  consultation,  and 
final  NSHC  determination  are  contained 
in  a  Safety  Evaluation  dated  October  4, 
2002. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputv  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  AnOiony  J. 
Mendiola. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  October  2002. 

For  the  Nuclear  Regulatory  Commission. 

John  A.  Zwolinski. 

Director.  Division  of  Liri'nsinfi  Project 

Mana^f^nwnt.  Office  of  .\urlear  Hi'artor 

Regulation. 

IFR  Dot,.  02-27243  Filed  10-28-02:  8:4S  ami 
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POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  1  p.m  ,  Monday. 

November  4,  2002;  8:30  a.m.,  Tuesd  ■■  . 

November  5.  2002. 

PLACE:  Washington.  DC.  at  U.S.  Postal 

Service  Headquarter.s.  475  L'Enfant 

Plaza,  SW..  in  the  Benjamin  Franklin 

Room. 

STATUS:  November  4 — 1  p.m  (Closed); 

November  5 — 8:30  am  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  November  4-1  p.m.  ((liosed) 

1.  Financial  Performance. 

2.  Strategic  Plannmg. 

3.  Personnel  Matters  and 
Compensation  Issues. 

Tuesday,  November  5-^:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting. 
October  7-8.  2002. 

2.  Remarks  of  the  Postmaster  General 
and  CEO. 

3  Quarterly  Report  on  Service 
Performance. 

4.  Capital  Investments. 

a.  Flats  Sequencing  System  and 
Delivery  Point  Packager. 

b  ,Surface-Air  Support  System 
Modification  Request  and  Enterprise 
Data  Warehouse — Network  Operations 
Management 

c.  Point  of  Service  (POS)  One — Stage 
3. 

5.  Tentative  i\genda  for  the  December 
9-10.  2002.  meeting  in  Washington.  DC. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  T.  |ohnstone.  Set:retdry  of  the 
Board.  US  Postal  Service.  475  L'Enfant 
Plaza,  SW..  Washington.  DC  202tiO- 
1000.  Telephone  (202)  268-4800. 

William  T.  lohnstone. 

Secretary 

IFR  Uoc  U2-27bl9  Filed  1O-25-02:  2:45  pm| 

BILUNG  COOC  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27583] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  As  Amended 
("Act") 

Ortober  23.  2002. 

Notice  is  hereby  given  that  the 
following  rding(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 


( omplete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
anv  amendment(s)  is/are  available  for 
public  inspection  through  the 
(iommissions  Branch  of  Public 
Reft-rence. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  18.  2002.  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Pro(jf  of  ser\'ic:e  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law.  bv  certificate)  should  be  filed  with 
the  rtKjuest.  Any  request  for  hearing 
should  idtmtify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requt^sts  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  November  18.  2002.  the 
<ippli(..ition(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

P(i&K  Corporation,  et  al.  (70-10047) 

P(;&E  Corporation  CPCi&E  Corp.  ").  a 
holding  company  claiming  exemption 
frrmi  registration  under  section  3(a)(1)  of 
the  Act  bv  rule  2.  One  Market,  Spear 
Tower.  .Suite  400.  San  Francisco, 
(ialifornid  94105.  Pacific  Gas  and 
Electric  Ciompany  ( 'PG&E  ").  a  direct 
public  -utility  company  subsidiary  of 
PG&E;  Corp  ,  Newco  Energy  Corporation 
("Newc:()").  a  direct  nonutility 
subsidiary  of  PCi&E,  Electric  Generation 
LLC  ( 'Gen"),  a  direct  nonutility 
subsidiiu"v  of  Newco,  all  at  77  Beale 
Street.  San  Franci.sco,  California  94177. 
have  filed  an  application  with  the 
(^(jmmission  under  sections  9(a)(2)  and 
10  of  the  Act  On  October  16,  2002.  the 
Commission  issued  a  notice  of  the 
application  (HCAR  No.  27578).  This 
supplemental  notice  replaces  the  prior 
notice  to  correct  certain  inacc:uracies. 

On  April  6.  2001.  PG&E  filed  a 
petition  under  chapter  1 1  of  tlie  U.S. 
Bankruptcy  Code.  On  September  20. 
2001.  PG&E  Corp.  and  PG&E 
(collectively.  "Proponents  ")  jointly 
submitted  to  the  United  States 
Bankruptcy  (^ourt  for  the  Northern 
District  of  California  ("Bankruptcy 
Court")  a  plan  of  reorganization  for 
PC;&E.  The  Proponents  subsequently 
amended  that  plan  (as  amended. 
"Plan")  PG&E  is  a  debtor-in-possession, 
and  continues  to  provide  all  of  the 
electric  generation,  electric 
transmission,  gas  transmission,  and  gas 
and  electric  local  distribution  services 
that  it  did  before,  except  that  it  is  not 


able  to  purchase  power  to  supply  its  net 
open  position  and  is  only  able  to  make 
infrastructure  investments.  PG&E  Corp., 
PG&E,  Newco.  and  Gen  (collectively. 
"Applicants")  request  authority  to  effect 
certain  transactions,  described  below,  as 
set  forth  in  the  Plan." 

I.  Description  of  the  Applicants 

PG&E  Corp.,  a  California  corporation, 
became  the  holding  company  of  PG&E 
on  January  1,  1997.  Through  other 
subsidiaries.  PG&E  Corp.  is  engaged  in 
a  number  of  nonutility  businesses.- 
PG&E  Corp.'s  common  stock  and  related 
preferred  stock  purchase  rights  are 
publicly  traded  on  the  New  York  Stock 
Exchange. 

Newco  was  incorporated  under  the 
laws  of  the  State  of  California  on 
October  19.  2001.  It  is  a  wholly  owned, 
direct  subsidiary  of  PG&E.  Newco  is  the 
sole  member  of  three  limited  liability 
companies:  ETrans  LLC  ("ETrans"); 
Gen;  and  GTrans  LLC  ("'GTrans"). 
(Currently.  Gen  is  an  inactive  nonutility 
subsidian,-  that  owns  all  of  the 
outstanding  ownership  interests  of 
twenty-seven  limited  liability 
companies  (collectively,  "GenSub 
LLCs  "). '  The  GenSub  LLCs  are 
California  limited  liability  companies 
formed  on  October  30,  2001. 

PG&E,  a  California  corporation,  is  a 
public-utility  company  engaged 
principally  in  the  business  of  providing 
regulated  electricity  and  natural  gas 
distribution  and  transmission  services 
throughout  most  of  northern  and  central 
(California.  Currently,  all  of  the 
outstanding  shares  of  common  stock  of 
PG&E  are  held  directly  or  indirectlv  bv 
PG&E  Corp.-*  In  addition.  PG&E  has  a  ' 
number  of  series  of  publicly  held 
preferred  stock  outstanding.  The 


'  Tn  date,  ihe  Bdiikruptcy  Court  has  not  approved 
tlip  Plan  (ir  ,inv  other  proposed  pl.in  to  rcorganizp 
l'(;«(K.  Iiii  ludms  thf  pUn  Milimitted  hv  the 
Crfliforiiui  Publit  I  lilities  (^oninussioii  I  'OPl'C"). 

-  rlu'se  iioiiutilitv  subsidiarii's  .ire  organized 
under  its  wholly  owned  direi  I  subsidiary.  PCi&E 
National  Energy  Croup  LLC  CPC&F.  NEC'l 

'The  Cen.Sub  LLCs  are  Diablo  Canyon  LLC;. 
Mokehinine  Kiyer  Proied  LLC;  R()<  V.  ( ireek-Cresta 
Projei  I  LLC.  Haas-kiiiHs  Kiyer  Pro|fH  t  LLC.  Oane 
Valley  Proied  LLC.  Pit  1  Pro|ei:t  LLC.  Hat  t;reek  1 
and  2  Project  LLC:  Pne  Proied  LL(;.  Pit  :t.  -4  and  5 
Project  LL(;:  I  'pper  NF  Feather  Riyer  Projei  t  LLC, 
Spring  Cap-Stanislaiis  Projei  t  LLC.  Kern  Canyon 
Proied  LLC,  Kilari -CowCreek  Proied  LLC;  Chili 
Bar  Proie<  t  LLC.  Desabla-Cenleryille  I'roied  LLC; 
ML<:loudPil  Project  LLC;  DruniSpdulding  Project 
LLC:  Merced  Falls  Pro|e<  I  LLC.  Bik  ks  Creek  Project 
LLC;  Potter  Valle\  Proiei  t  LLC,  Phoenix  Proied 
LLC:.  K-erikhoff  1  and  2  Pro|ed  LLC.  Narrows 
Projwt  LLC,  Balch  1  and  2  Project  LW..  Helms 
Project  LLC.  Battle  Creek  Proied  LLC,  and  Tule 
Riyer  Proje<  I  LLC; 

'PC&EOirp   holds  approximately  ninety-lour 
percent  of  PCl&E's  common  stoc  k  directly  and 
approximately  six  percent  indire<  tl\  through  PCl&E 
Holdings  LLC;  CPCi&E  Holdings'),  a  wholly-owned 
subsidiary  of  PtJ&E. 
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company's  service  territory  covers 
approximately  70,000  square  miles,  and 
includes  all  or  a  portion  of  forty-eight  of 
California's  fifty-eight  counties.  As  of 
December  31.  2001,  PG&E  employed 
approximately  19,000  people,  PG&E's 
generation  facilities  consist  primarily  of 
hydroelectric  and  nuclear  generating 
plants,  and  have  an  aggregate  net 
operating  capacity  of  approximately 
6,649  megawatts  ("MW").  As  of 
December  31,  2001.  PG&E  owned 
approximately  18,648  miles  of 
interconnected  transmission  lines  of  60 
kilovolts  ("kV")  to  500  kV  and 
transmission  substations  having  a 
capacity  of  approximately  7,091 
megavolt-amperes  ("MVa").  PG&E 
distributes  electricity  to  its  customers 
through  approximately  116,460  circuit 
miles  of  distribution  system  and 
distribution  substations  having  a 
capacity  of  approximately  24,894  MVa. 
PG&E  relinquished  operational  control, 
but  not  ownership,  of  its  electric 
transmission  facilities  to  the  California 
Independent  System  Operator  ("Gal- 
ISO")."*  PG&E  also  owns  and  operates  a 
gas  transmission,  storage  and 
distribution  system  in  California.  As  of 
December  31,  2001,  PG&E's  gas  system 
consisted  of  approximately  6,254  miles 
of  transmission  pipelines,  three  gas 
storage  facilities,  and  38,410  miles  of 
gas  distribution  lines.  PG&E's  peak 
send-out  of  gas  on  its  integrated  system 
in  California  during  the  year  ended 
December  31,  2001,  was  3,793  million 
cubic  feet  ("MMcf ').  The  total  volume 
of  gas  throughput  during  2001  was 
approximately  916,635  MMcf  of  which 
270,556  MMcf  was  sold  to  direct  end- 
use  or  resale  customers  and  646,079 
MMcf  was  transported  as  customer- 
owned  gas.  As  of  December  31,  2001, 
PG&E  served  approximately  3.9  million 
gas  customers. 

Currently,  the  Federal  Energy 
Regulatory  Conunission  ("FERC") 
regulates  PG&E's  electric  transmission 
rates  and  access,  interconnections, 
operation  of  the  Cal-ISO.  and  terms  and 
rates  of  wholesale  electric  power  sales. 
In  addition,  most  of  PG&E's 
hydroelectric  facilities  operate  in 
accordance  with  licenses  issued  by 
FERC.  The  Nuclear  Regulatory 
Commission  ("NRC")  oversees  the 
licensing,  construction,  operation  and 
decommissioning  of  nuclear  facilities. 


including  PG&E's  Diablo  Canyon  Power 
Plant  ("DCPP")  and  the  retired 
Humboldt  Bay  Power  Plant  Unit  3.  The 
CPUC  has  jurisdiction  to  set  retail  rates 
and  conditions  of  service  for  PG&E"s 
electric  distribution,  gas  distribution 
and  gas  transmission  services  in 
California.  The  CPUC  also  has 
jurisdiction  over  PG&E's  sales  of 
securities,  dispositions  of  utility 
property,  energy  procurement  on  behalf 
of  its  electric  and  gas  retail  customers, 
and  certain  aspects  of  PG&E's  siting  and 
operation  of  its  electric  and  gas 
transmission  and  distribution  systems. 
In  addition,  the  California  Energy 
Commission  has  jurisdiction  over  the 
siting  and  construction  of  new  thermal 
electric  generating  facilities  fifty  MW 
and  greater  in  size. 

II.  The  Plan 

As  of  November  30,  2001,  the  total 
estimated  allowed  claims  against  PG&E 
was  $13,135  billion.  The  Plan  provides 
that  PG&E  pay  its  creditors  S3. 92  billion 
in  cash  that  it  currently  has  on  hand 
and,  as  discussed  below,  finance  the 
remaining  $9,215  billion  through  asset 
sales,  issuances  of  new  securities  and 
replacement  mortgage  bonds,  and 
continuations  of  existing  debt. 

A.  Asset  Sales 

Under  the  Plan,  PG&E's  four  distinct 
lines  of  business — electric  transmission; 
electric  generation;  gas  transmission; 
and  gas  and  electric  distribution — 
would  be  structurally  separated  by 
dividing  PG&E's  assets  and  liabilities. 
PG&E  would  transfer,  among  other 
things,  its  electric  transmission  assets  to 
ETrans  in  exchange  for  approximately 
$400  million  in  cash ''  and 
approximately  $650  million  in  long- 
term  notes  issued  to  PG&E  for  transfer 
to  its  creditors.' 

In  exchange  for  approximately  $850 
million  in  cash  "  and  approximately 
$1,550  million  in  long-term  notes  issued 
to  PG&E  for  transfer  to  its  creditors." 
PG&E  would  transfer,  among  other 
things,  most  of  its  electric  generation 
assets  to  the  GenSub  LLCs. 

PG&E  would  transfer,  cunong  other 
things,  certain  gas  transmission  assets, 
to  GTrans  in  exchange  for  $400  million 


in  cash  "'  and  $500  million  in  long-term 
notes  issued  to  PG&E  for  transfer  to  its 
creditors." 

B.  Other  Financ' 

1.  Under  the  1  an,  PG&E  would  issue 
approximately  $3,706  million  in  new- 
long-term  notes  to  the  public  or  to  third 
parties  in  private  offerings.  PG&E  would 
also  issue  new  mortgage  bonds  to 
replace  existing  mortgage  bonds.  In 
addition,  certain  existing  debts  of  PG&E 
would  remain  in  place,  for  which  PG&E 
would  be  responh  ble. 

C.  Asset  and  Debt  Allocation 

The  Plan  provides  that:  ETrans 
acquire  8.9%  of  PG&E's  assets  and 
assume  11.4%  of  its  debt;  Gen  acquire 
29.7%  of  PG&E's  assets  and  assume 
twentv-six  percent  of  its  debt;  and 
GTrans  acquire  7.8%  of  PG&E's  assets 
and  assume  9.8%  of  its  debt. 
Correspondingly.  PG&E  would  retain 
53.5%  of  its  assets  and  be  responsible 
for  52.8%  of  its  debt. 

III.  The  Reorganization 

After  its  electric  generation,  electric 
transmission,  and  gas  transmission 
assets  are  transferred,  PG&E  would 
dividend  to  PG&E  Corp.  all  of  its  stock 
in  Newco.  and  PG&E  Corp.  would 
dividend  to  its  shareholders  all  of  the 
common  stock  of  PG&E  (collectively. 
"Reorganization").'^  After  the 
Reorganization.  PG&E  ("Reorganized 
PG&E")  would  no  longer  be  an  associate 
company  with  respect  to  ETrans.  Gen. 
or  GTrans.  Applicants  project,  on  a  pro 
forma  basis,  that  the  common  equity  of 
PG&E  Corp..  as  a  percentage  of  its  total 
capitalization,  would  be  21.1%  as  of 
December  31,  2002. 

In  accordance  with  lease  agreements 
between  the  GenSub  LLCs  and  their 
parent  company.  Gen  would  operate  its 
subsidiaries'  facilities.' '  Consequently, 
upon  receipt  by  the  GenSub  LLCs  of 
PG&E's  utility  assets.  Gen  would  be  a 
public-utility  company  within  the 
meaning  of  the  Act  by  \-irtue  of  its 
operation  of  those  assets.  Under  the 
Plan,  Gen  and  PG&E  would  enter  into  a 
Master  Power  Purchase  and  Sales 
Agreement  ("PSA").  The  PSA  provides 
that,  for  twelve  years.  Gen  sell  and 
Reorganized  PG&E  purchase  the 
capacity,  energy  and  other  electrical 


■  The  C^l-ISO  controls  the  operation  of  the 
California  transmission  system,  is  responsible  for 
assuring  the  reliability  of  the  electric  system, 
provides  open  access  transmission  service  on  a 
nondiscriminatory  basis,  has  responsibility  for 
meeting  applicable  reliability  criteria,  planning 
transmission  additions  and  assuring  the 
maintenance  of  adequate  reserves,  and  is  subject  to 
tariffs  filed  with  the  FERC. 


''Applicants  state  that  ETrans  would  raise  this 
cash  bv  selling  long-term  notes  to  the  public  or  to 
third  parties  in  private  offerings. 

'  Applicants  state  that  the  allocation  Iwtween 
cash  and  notes  may  change  based  on  market 
conditions  and  other  factors, 

"Applicants  state  that  (Jen.  the  pari^nt  of  the 
GenSub  LLCJ,.  would  raise  this  (  ash  by  selling  long- 
term  notes  to  the  public  or  to  third  parties  in  private 
offerings. 

"See above,  at  n.  7. 


'"Applicants  state  that  CTrans  wnulii  raise  this 
cash  bv  selling  long-term  notes  to  the  public  or  to 
third  parties  in  private  offerings 

"  .Sfe  above,  at  n.7. 

'-  PC;&E  Holdings  LLC  would  retain  its  ownership 
of  ap[)n)ximately  six  percent  of  PGSEs  outstanding 
common  shares 

' '  The  term  of  each  lease  is  for  as  long  as  each 
GenSub  LLC  holds  a  license  issued  by  the  FERC  to 
operate  (or  by  the  NRC  to  possess,  use  or  operate) 
its  facility. 
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products  from  Gen's  facilities  and 
procured  by  Gen  under  its  certain 
contracts.  Applicants  state  that  they  are 
seeking  approval  from  the  FER('  for  the 
proposed  market-based  rates  provided 
for  by  the  PSA.  Under  the  PSA. 
Reorganized  PG&E  would  have  the  right 
to  dispatch  (i.e..  direct  the  timing  and 
level  of  operation)  the  facilities  within 
legal  and  contractual  constraints  so  that 
the  output  is  delivered  primarily  when 
Reorganized  PG&E  needs  it  to  serve  its 
customers.  The  GenSub  LL.Cs  may  also 
be  public-utility  companies  by  virtue  of 
their  direct  ownership  of  generating 
facilities, '■*  in  which  case  Gen  would 
also  be  a  "holding  company"  as  a  result 
of  its  ownership  of  all  the  outstanding 
ownership  interests  in  the  GenSub 
LLCs.''  Applicants  also  state  that  (Jen 
would  claim  exemption  by  rule  2  from 
registration  under  section  3(a)(1)  of  the 
Act.  Applicants  state  that,  after  the 
Reorganization,  the  FERG  would  have 
license  and  operating  jurisdiction  over 
most  of  the  hydroelectric  facilities  and 
rate  jurisdiction  over  the  sale  of  the 
output  of  Gen  and  its  subsidiaries,  and 
the  NRG  would  continue  its  jurisdiction 
over  the  operations  of  the  Diablo 
Canvon  Power  Plant.  Applicants  project. 
on  a  pro  forma  basis,  that  the  common 
equity  of  Gen,  as  a  percentage  of  its  total 
capitalization,  would  be  -97.2%  as  of 
December  31,  2002. 

ETrans  would  be  a  public-utility 
company  as  a  result  of  its  ownership 
and  operation  of  transmission  assets. 
Applicants  state  that  the  FERG  would 
continue  to  have  jurisdiction  over  the 
rates,  terms  and  conditions  for  all 
transmission  and  transmission-related 
services  provided  by  ETrans.  They  also 
state  that  the  FERG  would  have 
jurisdiction  over  ETrans  participation 
in  the  Cal-lSO  or  any  future  FERG- 
approved  Western  regional  transmission 
organizations  that  would  have  operating 
control  over  ETrans'  transmission  assets 
under  FERG  tariffs.  Applicants  project, 
on  a  pro  forma  basis,  that  the  common 
equity  of  ETrans,  as  a  percentage  of  its 
total  capitalization,  would  be  33.8%  as 
of  December  31,  2002. 

PG&E  Gorp.  and  Newco  would  also  be 
"holding  companies.  "  within  the 
meaning  of  the  Act.  as  a  result  of 
holding  ownership  interests  in  ETrans, 
Gen,  the  GenSub  LLGs  and,  in  the  case 
of  PG&E  Gorp.,  Newco.  Applicants  stale 
that  PG&E  Corp.  would  continue  to 


'^  Applii:a[ils  ar^ue  that  theGen.Sub  LLCs  would 
not  he    publK-Litilily  rompHnies"  within  the 
medniiig  nl  thn  ,\rt  but.  allernativelv.  request 
authority  for  (ieii  to  acquir*'  them  direttlv  and 
Nfwco  and  l't;&E  C^orp.  to  acquire  them  indirectly. 

^'Sff  'iupm.  at  n.H 


claim  exemption,"'  and  Newco  would 
claim  exemption,  from  registration  by 
rule  2  under  section  3(a)(1)  of  the  Act. 
Applicants  state  that,  with  the  exception 
of  GTrans.'-  PG&E  Gorp.  would 
continue  to  own  its  existing  nonutility 
businesses  thrtiugh  PG&E  NEG. 

Reorganized  PG&E  would  continue  to 
provide  gas  and  electric  distribution 
services  using  assets  that  it  currently 
owns.  PG&Es  preferred  stock  would 
remain  in  place  as  the  preferred  stock  of 
Reorganized  PG&E.  Applicants  state  that 
the  t^PUC;  would  continue  to  have 
jurisdiction  over  Reorganized  PG&E's 
retail  electric  and  gas  distribution 
assets,  rates,  and  services.  Applicants 
project,  on  a  pro  forma  basis,  that  the 
common  equity  of  Reorganized  PG&E,  as 
a  percentage  of  its  total  capitalization, 
would  be  44.4%  as  of  December  31, 
2002. 

rV.  Summary  of  Proposed  Transactions 

Applicants  request  authority  for:  (1) 
Gen  to  acquire  direiitly  the  CienSub 
LLGs:  (2)  Newco  to  acquire  directly  Gen 
and  ETrans.  and  to  acquire  indirectlv 
the  GenSub  LLGs:  and  (3)  PG&E  Gorp. 
to  acquire  directly  Newco.  and  acquire 
indirectly  ETrans,  Gen.  and  the  GenSub 
LLCs.'"  If  necessary.  Applicants  also 
request  authority  for  PG&E  to  acquire 
Newco.  ETrans  and  Cien  on  an  interim 
basis,  between  the  time  that  utility 
assets  are  transferred  to  ETrans  and  Gen 
and  the  Reorganization  is  completed.''' 

Kor  the  Commission,  bv  the  Division  of 
Investment  Man«gemenl,  pursuant  to 

dolfgiitcd  dulhoritv. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[l-'K  l)n(    ((J-27Mt,  Filni  U\-lH-()2:  8:4.T  am| 
BILLING  CODE  8010-01-P 


'"On  luly  5.  2(H)1.  thr  Ciihfornia  Attomev 
(ieneral  filed  a  petition  requi-stiiii;  that  th«' 
Ciimmission  lerminalu  I'tisK  Corp   s  claimed 
exemption  and  re<|uire  Ihal  Fti&E  l^orp.  register 
under  section  .">  of  the  .Act  or  modify  the  company'', 
exemption  to  ensure  compliance  with  (^liforni.i 
law. 

"GTrans  would  not  be  a  publif -utilit\  lompaiu 
within  the  meaning  of  the  Art  t>et.ause.  according 
to  ,\pplicant,s.  it  would  provide  only  gas 
transmission  services. 

'"  Sfp  supra,  at  n.H. 

'•Applicants  also  slate  that,  if  necessary.  PG&E 
will  ■  !aim  exemplioii  from  registration  bv  rule  2 
under  the  Act  for  the  inliTim  period  during  which 
il  will  hold  all  of  Ihe  ownership  interests  in  Newco. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25784;  File  No.  812-12847] 

The  Equitable  Life  Assurance  Society 
of  the  United  States,  et  al.;  Notice  of 
Application 

C)(tober23.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  of  approval  pursuant  to  section 
26(c)  of  the  Investment  Company  Act  of 
1940  (the  "1940  Act")  and  an  order  of 
exemption  pursuant  to  section  17(b)  of 
the  1940  Act  from  section  17(a)  of  the 
1940  Act, 

APPLICANTS:  For  purposes  of  the  order 
requested  pursuant  to  section  26(c),  The 
Equitable  Life  Assurance  Society  of  the 
United  States  ("Equitable").  Separate 
Account  A  of  Equitable  ("Separate 
Account  A").  Separate  Account  FP  of 
Equitable  ("Separate  Account  FP"), 
Separate  Account  No.  45  of  Equitable 
("Separate  Account  45"),  Separate 
Account  No.  301  of  Equitable  ("Separate 
Account  301"),  The  American  Franklin 
Life  Insurance  Company  ("American 
Franklin"),  Separate  Account  VUL  of 
American  Franklin,  Integrity  Life 
Insurance  Company  ("Integrity"), 
Separate  Account  VUL  of  Integrity, 
National  Integrity  Life  Insurance 
(Company  ("National  Integrity")  and 
Separate  Account  VUL  of  National 
Integrity  (collectively,  the  "section  26 
Applicants").'  For  purposes  of  the  order 
pursuant  to  section  17(b),  Equitable, 
Separate  Account  A.  Separate  Account 
FP.  Separate  Account  45.  Separate 
Account  66  and  Separate  Account  301 
and  EQ  Advisors  Trust  (the  "Trust") 
(collectively  with  Equitable  and  its 
Separate  Accounts,  the  "section  17 
Applicants"). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  (a)  approving  the 
proposed  substitution  by  certain 
insurance  company  separate  accounts  of 
Class  1 A  shares  of  the  EQ/ Alliance 
International  Portfolio  for  Class  lA 
shares  of  the  EQ/Alliance  Global 
Portfolio  and  Class  IB  shares  of  the  EQ/ 
Alliance  International  Portfolio  for  Glass 


'  .Separate  .\i.  (  ounl  .A.  .Separate  .Xi  ( oiiiil  M'. 
.Separate  .\i  count  45.  Separate  .Xci ount  No.  hb  of 
K<|uilable  ("Separate  ,\c(ount  fib").  Separate 
.\i  ( iiunt  Jin.  .Separate  A(  c  ount  VIM.  ol  .American 
hranklin.  Separate  .\i{  ount  VI  L  of  Integrity  and 
Separate  .\i( ount  VI  1.  of  Naticmal  lnte>;ntv  are 
referred  to  herein  (ollei  lively  as  the   '.Separate 
Acciniiits  '  and  in<lividuallv  as  a   'Separate 
Account"  Separate  ,\a  ounl  .\.  Separate  Ac  i  ount 
FP.  Separate  .Account  4S.  Separate  .Ac  (  ount  hfi  and 
Separate  .Ac  cciunt  :U)1  are  referred  to  herein 
collectivelv  as  the   'EQ  .Separate  Accouiit.s  "  and 
individually  as  an  "EQ  Separate  Account." 
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IB  shares  of  the  EQ/Alliance  Global 
Portfolio  (the  "Substitution")  and  (b)  to 
permit  certain  in-kind  transactions  in 
coimection  with  the  proposed 
Substitution.  Each  of  these  portfolios 
serves  as  an  imderlying  investment 
option  for  certain  variable  annuity 
contracts  and/or  variable  life  insurance 
policies  ("Contracts")  issued  by 
Equitable,  American  Franklin,  Integrity 
and  National  Integrity  (collectively,  the 
"Insurance  Companies"  and 
individually,  an  "Insurance  Company"). 
(The  EQ/Alliance  International  Portfolio 
is  referred  to  herein  as  the 
"Replacement  Portfolio."  The  EQ/ 
Alliance  Global  Portfolio  is  referred  to 
herein  as  the  "Removed  Portfolio."). 
RLING  DATE:  The  application  was  filed 
on  July  3,  2002  and  amended  and 
restated  on  October  23,  2002. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  it  copy  of  the  request  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  13,  2002,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Seciu-ities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
Applicants:  c/o  Peter  D.  Noris, 
Executive  Vice  President  and  Chief 
Investment  Officer,  The  Equitable  Life 
Assurance  Society  of  the  United  States, 
1290  Avenue  of  the  Americas,  New 
York,  New  York  10104;  G.  Stephen 
Wastek,  Esq.,  Integrity  Life  Insurance 
Company,  National  Integrity  Life 
Insurance  Company,  515  West  Market 
Street,  Louisville,  Kentucky  40202; 
Lauren  W.  Jones,  Esq.,  The  American 
Franklin  Life  Insurance  Company,  2929 
Allen  Parkway,  Houston,  Texas  77019; 
and  Arthvu  J.  Brown.  Esq.,  Kirkpatrick  & 
Lockhart  LLP,  1800  Massachusetts 
Avenue,  NW.,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Cowan,  Senior  Counsel,  or  Zandra 
Bailes,  Branch  Chief,  Office  of  Insurance 
Products,  Division  of  Investment 
Management,  at  (202)  942-0670. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application 
may  be  obtained  for  a  fee  from  the 


Public  Reference  Branch  of  the 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representations 

1.  Equitable  is  a  New  York  stock  life 
insurance  company  that  has  been  in 
business  since  1859.  Equitable  is  a 
wholly  owned  subsidiary  of  AXA 
Financial,  Inc.,  which  is  a  wholly 
owned  subsidiary  of  the  AXA  Group, 
the  holding  company  for  an 
international  group  of  insurance  and 
related  financial  services  companies. 
Equitable  serves  as  depositor  for  each  of 
the  EQ  Separate  Accounts.  Separate 
Account  A,  Separate  Account  45  and 
Separate  Account  301  fund  certain 
variable  annuity  contracts.  Separate 
Account  FP  funds  certain  variable  life 
insurance  policies.  Separate  Account  66 
funds  group  pension  and  profit-sharing 
plans  under  group  annuity  contracts 
issued  by  Equitable.  Each  EQ  Separate 
Account  is  a  segregated  asset  account  of 
Equitable  and,  with  the  exception  of 
Separate  Account  66,  is  registered  with 
the  Commission  as  a  unit  investment 
trust  under  the  1940  Act.  Separate 
Account  66  is  excluded  from 
registration  under  the  1940  Act 
pursuant  to  section  3(c)(ll)  of  the  1940 
Act.  Separate  Account  66  is  not  a 
section  26  Applicant.  Units  of  interest 
in  the  EQ  Separate  Accounts  under  the 
Contracts  issued  by  Equitable  are 
registered  under  the  Securities  Act  of 
1933,  as  amended  ("1933  Act"). 

2.  American  Franklin  is  a  legal  reser\e 
stock  life  insurance  company  organized 
under  the  laws  of  the  State  of  Illinois  in 
1981.  American  Franklin  is  an  indirect, 
wholly  owned  subsidiary  of  American 
International  Group,  Inc.  ("AIG").  AIG, 

a  Delaware  corporation,  is  a  holding 
company  which  through  its  subsidiaries 
is  primarily  engaged  in  a  broad  range  of 
insurance  and  insurance-related 
activities  and  financial  services  in  the 
United  States  and  abroad.  American 
Franklin  serves  as  depositor  for  Separate 
Account  VUL  of  American  Franklin, 
which  funds  certain  variable  life 
insurance  policies.  Separate  Account 
VUL  of  American  Franklin  is  a 
segregated  asset  account  of  American 
Franklin  and  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  1940  Act.  Units  of  interest  in 
this  Separate  Account  under  the 
Contracts  issued  by  American  Franklin 
are  registered  under  the  1933  Act. 

3.  Integrity  is  an  Ohio  stock  life 
insurance  company  that  has  been  in 
business  since  1966.  Integrity  is  a 
wholly  owned  subsidiary  of  The 
Western  and  Southern  Life  Insurance 
Company  ("W&S"),  a  mutual  life 


insurance  company  originally  organized 
under  the  laws  of  the  state  of  Ohio  in 
1888.  Integrity  serves  as  depositor  for 
Separate  Account  VUL  of  Integrity, 
which  funds  certain  variable  life 
insurance  policies.  Separate  Account 
VUL  of  Integrity  is  a  segregated  asset 
account  of  Integrity  and  is  registered 
with  the  Commission  as  a  unit 
investment  trust  under  the  1940  Act. 
Units  of  interest  in  this  Separate 
Account  under  the  Contracts  issued  by 
Integrity  are  registered  under  the  1933 
Act. 

4.  National  Integrity  is  a  New  York 
stock  life  insurance  company  that  has 
been  in  business  since  1968.  National 
Integrity  is  a  wholly  owned  subsidiary 
of  Integrity,  which  in  turn  is  a  wholly- 
owned  subsidiary-  of  W&S.  National 
Integrity  serves  as  depositor  for  Separate 
Account  VUL  of  National  Integrity, 
which  funds  certain  variable  life 
insurance  policies.  Separate  Account 
VUL  of  National  Integrity  is  a  segregated 
asset  account  of  National  Integrity  and 
is  registered  with  the  Commission  as  a 
unit  investment  trust  under  the  1940 
Act.  Units  of  interest  in  this  Separate 
Account  under  the  Contracts  issued  by 
National  Integrity  are  registered  under 
the  1933  Act. 

5.  The  Trust  is  organized  as  a 
Delaware  business  trust  and  registered 
as  an  open-end  management  investment 
companv  under  the  1940  Act.  Its  shares 
are  registered  under  the  1933  Act.  The 
Trust  is  a  series  investment  company 
and  currently  has  39  separate  series 
(each  a  "Portfolio"  and  collectively,  the 
"Portfolios").  Equitable  currently  ser\'es 
as  investment  manager  ("Manager")  of 
each  of  the  Portfolios.  Both  the 
Removed  and  Replacement  Portfolios 
are  series  of  the  Trust.  The  Trust  does 
not  impose  sales  charges  for  buying  and 
selling  its  shares.  All  dividends  and 
other  distributions  with  respect  to  a 
Portfolio's  shares  are  reinvested  in  full 
and  fractional  shares  of  the  Portfolio  to 
which  they  relate.  The  Trust  currently 
offers  two  classes  of  shares.  Class  lA  and 
Class- IB  shares,  which  differ  only  in  that 
Glass  IB  shares  are  subject  to  a 
distribution  plan  adopted  and 
administered  pursuant  to  Rule  I2l>-1 
under  the  1940  Act.  Under  that 
distribution  plan,  up  to  0.50%  of  the 
average  daily  net  assets  attributable  to 
the  Class  IB  shares  of  each  Portfolio  may 
be  used  to  pay  for  distribution  and 
shareholder  services.  The  distributors 
for  the  Class  lA  and  Class  IB  shares  of 
each  Portfolio  are  AXA  Advisors.  LLC 
("AXA  Advisors")  and  AXA 
Distributors,  LLC  ("AXA  Distributors '). 
Under  the  Distribution  Agreements  with 
respect  to  the  promotion,  sale  and 
servicing  of  shares  of  each  Portfolio. 
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payments  to  AXA  Advisors  and  AX  A 
Distributors,  with  respect  to  activities 
under  the  distribution  plan,  are 
currently  limited  to  pavntnents  at  an 
annual  rate  equal  to  0.25%  of  the 
average  daily  net  assets  of  each  Portfolio 
(including  the  Removed  and 
Replacement  Portfolios)  attributable  to 
its  Class  IB  shares. 

6.  The  Manager  has  retained 
investment  sub-advisers  ("Advisers")  to 
provide  day-to-day  investment  advisory 
services  for  each  of  the  .39  current 
Portfolios.  The  Trust  has  received  an 
exemptive  order  from  the  Commission 
("Multi-Manager  Order")  that  permits 
the  Manager,  or  any  entity  controlling, 
controlled  by.  or  under  common  control 
(within  the  meaning  of  Section  2(a)(9)  of 
the  1940  Act)  with  the  Manager,  subject 
to  certain  conditions,  including 
approval  of  the  Board  of  Trustees  of  the 
Trust,  and  without  the  approval  of 
shareholders  to:  (a)  select  new  or 
additional  Advisers  for  each  Portfolio: 
(b)  enter  into  new  Investment  Advisory 
Agreements  with  Advisers  ("Advisory 
Agreements")  and/or  materially  modifv 
the  terms  of  any  existing  Advisory 
Agreement;  (c)  terminate  any  existing 
Adviser  and  replace  the  Adviser;  and  (d) 
continue  the  employment  of  an  existing 
Adviser  on  the  same  contract  terms 
where  the  Advisor)'  Agreement  has  been 
assigned  because  of  a  change  of  control 
of  the  Adviser. 

7.  Each  Insurance  Company,  on  its 
own  behalf  and  on  behalf  of  its  Separate 
Accounts,  proposes  to  exercise  its 
contractual  right  to  substitute  a  different 
eligible  investment  fund  for  one  of  the 
current  investment  funds  offered  as  a 
funding  option  under  the  Contracts.  In 
particular,  the  Section  26  Applicants 
propose  to  substitute  Class  lA  and  Class 
IB  shares  of  the  Replacement  Portfolio 
for  Class  lA  and  Class  IB  shares  of  the 
Removed  Portfolio,  respectively. 

8.  The  Section  26  Applicants  propose 
the  Substitution  as  part  of  a  continued 
and  overall  business  plan  by  each  of  the 
Insurance  Companies  to  make  its 
Contracts  more  attractive  to  existing 
Contract  owners  or  to  prospective 
purchasers,  as  the  case  may  be.  Each  of 
the  Insurance  Companies  has  carefully 
reviewed  its  Contracts  and  each 
investment  option  offered  under  its 
Contracts  with  the  goal  of  providing  a 
superior  choice  of  investment 
alternatives.  In  certain  cases,  the 
Substitution  is  intended  to  simplify  the 
prospectuses  and  related  materials  with 
respect  to  the  Contracts  and  the 
investment  options  available  through 
certain  Separate  Accounts. 
Additionally,  in  each  case,  the 
Substitution  will  substitute  shares  of  the 
Replacement  Portfolio  for  shares  of  the 


Removed  Portfolio,  which  has  an 
identical  investment  objective  and 
similar  investment  policies  and  risks  as 
the  Replacement  Portfolio.  The 
Substitution  also  would  replace  a 
portfolio  that  has  been  experiencing  a 
significant  decline  in  Contract  owner 
interest,  evidenced  by  recent  net  cash 
outflows,  with  a  portfolio  that  has 
generated  more  interest  among  Contract 
owners,  evidenced  by  its  modest  net 
cash  inflows  in  that  same  time  period. 
Furthermore,  the  Substitution 
ultimately  may  enable  an  Insurance 
Company  to  reduce  certain  of  the  costs 
that  it  incurs  in  administering  the 
Contracts  by  consolidating  overlapping 
and  duplicative  Portfolios.  Finally,  the 
Substitution  is  designed  to  provide 
Contract  owners  with  an  opportunity  to 
continue  their  investment  in  a  similar 
Portfolio  without  interruption  and 
without  any  cost  to  them.  In  this  regard, 
the  Insurance  Companies  have  agreed  to 
bear  all  expenses  incurred  in  connection 
with  the  Substitution  and  related  filings 
and  notices,  including  legal,  accounting, 
brokerage  and  other  fees  and  expenses. 
On  the  effective  date  o{  the  Substitution 
("Substitution  Date"),  the  amount  of  any 
t;ontract  owner's  or  participant's 
Contract  value  or  the  dollar  value  of  a 
t^ontract  owner's  or  participant's 
investment  in  the  relevant  Contract  will 
not  change  as  a  result  of  the 
Substitution 

9  The  Replacement  Portfolio  has  an 
identical  investment  objective  and 
similar  investment  policies  and  risks  as 
the  Removed  Portfolio  In  addition. 
Alliance  Capital  Management.  LP. 
(  "Alliance  "1  ser\'es  as  the  Adviser  to 
both  Portfolios.  The  investment 
objective  of  the  Replacement  and 
Removed  Portfolios  is  to  seek  to  achieve 
long-term  growth  of  capital.  To  achieve 
this  objective,  Alliance  invests  the 
assets  of  the  Replacement  Portfolio 
primarily  in  both  growth-oriented  and 
value-oriented  stocks  of  established 
non-U. S.  companies.  These  non-U. S. 
companies  may  have  operations  in  the 
US.,  in  their  country  of  incorporation 
and/or  in  other  countries.  The 
Replacement  Portfolio  also  may  invest 
in  any  type  of  investment  grade  fixed 
income  security,  including  preferred 
stocks,  convertible  securities,  bonds, 
notes  and  other  evidences  of 
indebtedness,  including  obligations  of 
foreign  governments.  Although  no 
particular  proportion  of  stocks,  bonds  or 
other  securities  is  required  to  be 
maintained,  the  Portfolio  intends  under 
normal  market  conditions  to  invest 
primarily  in  equity  securities.  The 
Portfolio  is  diversified  for  purposes  of 
the  1940  Act. 


10.  The  Removed  Portfolio  invests 
primarily  in  a  diversified  mix  of  equity 
securities  of  U.S.  and  established 
foreign  companies  that  Alliance  believes 
have  prospects  for  growth.  The  Portfolio 
is  diversified  for  purposes  of  the  1940 
Act.  Like  the  Replacement  Portfolio,  the 
Removed  Portfolio  may  invest  in  any 
type  of  security,  including  common  and 
preferred  stocks,  bonds  and  other 
evidences  of  indebtedness,  and  other 
securities  of  issuers  wherever  organized 
and  governments  and  their  political 
subdivisions.  No  particular  proportion 
of  stocks,  bonds  or  other  securities  is 
required  to  be  maintained,  although  the 
Removed  Portfolio,  like  the 
Replacement  Portfolio,  intends  under 
normal  conditions  to  invest 
substantially  all  of  its  assets  in  equity 
securities.  Although  the  Replacement 
Portfolio  generally  does  not  invest  to  a 
significant  extent  in  the  securities  of 
U.S.  issuers,  the  primary  risks 
associated  with  an  investment  in  the 
Replacement  and  Removed  Portfolios 
are  similar.  In  particular,  the  primary 
risks  associated  with  an  investment  in 
the  Replacement  Portfolio  include 
derivatives  risk,  equity  risk,  foreiga 
securities  risk,  growth  investing  risk, 
leveraging  risk,  liquidity  risk  and  value 
investing  risk.  The  list  of  primary  risks 
associated  with  an  investment  in  the 
Removed  Portfolio  is  the  same. 

11.  Applicants  believe  that  the 
Replacement  Portfolio's  investment 
policies  are  sufficiently  similar  to  those 
oi  the  Removed  Portfolio  that  the 
essential  objective  and  risk  expectations 
of  Contract  owners  can  continue  to  be 
met.  In  particular.  Applicants  believe 
that  the  Removed  Portfolio's  ability  to 
invest  in  foreign  companies  is  the 
primary  reason  that  Contract  owners 
allocate  value  to  that  Portfolio.  Thus, 
substituting  the  Replacement  Portfolio, 
which  invests  primarily  in  foreign 
companies,  for  the  Removed  Portfolio  is 
consistent  with  this  investment 
approach.  Contract  owners  that  seek  to 
pursue  an  asset  allocation  strategy  that 
blends  U.S.  and  foreign  investments 
will  continue  to  have  access  through 
their  Contracts  to  a  wide  variety  of 
Portfolios  that  invest  primarily  in  U.S. 
companies,  as  well  as  in  the 
Replacement  Portfolio  and  other 
Portfolios  that  invest  primarily  in 
foreign  companies.  Applicants  also  note 
that  there  is  no  other  Portfolio  in  the 
Trust  that  pursues  a  global  investment 
strategy  and  invests  primarily  in  equity 
securities  that  would  be  a  more 
appropriate  replacement  portfolio. 
Applicants  note,  however,  that  the 
foreign  companies  in  which  the 
Removed  and  Replacement  Portfolios 
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invest  are  very  similar  in  that  they  are 
primarily  large,  established  companies. 
In  addition,  most  of  the  companies  in 
which  the  Replacement  Portfolio  invests 
have  significant  operations  in  the  U.S. 
Thus,  Applicants  believe  that,  after  the 
proposed  Substitution,  a  Contract  owner 
would  continue  to  have  value  allocated 
to  a  Replacement  Portfolio  with  an 
identical  investment  objective  and 
similar  investment  policies,  and  would 
have  assumed  similar  risks. 

12.  The  charts  below  compare  the 
advisory  fees,  total  expenses  and  asset 
sizes  of  the  Class  lA  and  Class  IB  shares 
of  the  Replacement  Portfolio  and  the 
Removed  Portfolio  for  the  one  year 
periods  ended  December  31,  2000, 
December  31,  2001,  and  September  30, 
2002.  The  charts  also  show  the  pro 
forma  expenses  of  the  Replacement 
Portfolio  assuming  that  the  Substitution 


had  been  in  effect  for  the  year  ended 
December  31.  2001.  Although  the 
management  fee  for  the  Replacement 
Portfolio  is  higher  than  that  of  the 
Removed  Portfolio,  as  a  condition  of  any 
order  approving  the  proposed 
Substitution.  Equitable  will 
contractually  reduce  its  management  fee 
for  the  Replacement  Portfolio  by 
adopting  the  management  fee  schedule 
of  the  Removed  Portfolio,  which  at  all 
asset  levels  is  lower  than  the 
management  fee  of  the  Replacement 
Portfolio.  This  proposed  reduction  is 
reflected  in  the  pro  forma  information 
presented  in  the  charts  below.  In 
addition,  although  the  total  expense 
ratio  for  each  class  of  shares  of  the 
Replacement  Portfolio  was  higher  than 
the  corresponding  class  of  shares  of  the 
Removed  Portfolio  for  each  period. 
Equitable,  as  a  condition  to  any  order 


approving  the  proposed  Substitution, 
will  waive  its  management  fee  and 
reimburse  expenses  incurred  by  the 
Replacement  Portfolio  for  a  period  of 
two  vears  after  the  date  of  the 
Substitution  to  the  extent  necessary  to 
ensure  that  the  total  expense  ratio  of 
each  class  of  shares  of  the  Replacement 
Portfolio  after  the  Substitution  is  no 
higher  than  that  of  the  corresponding 
class  of  shares  of  the  Removed  Portfolio 
for  the  one  year  period  ended 
September  30.  2002.  However,  as  shown 
below,  it  is  expected  that  the  total 
expense  ratio  of  each  class  of  shares  of 
the  Replacement  Portfolio  will  be  no 
higher  than  that  of  the  corresponding 
class  of  shares  of  the  Removed  Portfolio 
as  a  result  of  the  Substitution,  absent 
anv  waivers  or  reimbursements. 


Net  Assets 

Management  Fee  ^ 
Rule  12b-1  Fee  .... 
Other  Expenses  .... 
Total  Expenses  


Replacement  portfolio  (class  lA) 


One  year 

period  ended 

12/31/2000 


$228  million  .. 
0.87  percent  .. 

N/A 

0.29  percent  .. 
1.16  percent  .. 


Removed  portfolio  (class  lA) 


One  year 

period  ended 

12/31/2001 


One  year 

period  ended 

09/30/2002 


One  year 

period  ended 

12/31/2000 


One  year 

period  ended 

12/31/2001 


One  year 

period  ended 

09/30/2002 


$168  million 
0.85  percent 

N/A  

0.25  percent 
1.10  percent 


$164  million  .. 
0.85  percent  .. 

N/A  

0.36  percent  .. 
1.21  percent  .. 


$1.5  billion  SI.  1  billion  $961  million 

0.69  percent  ...     0.73  percent  ...     0.74  percent 

N/A  ,  N/A  

0.12  percent  ...     0.17  percent 

0.85  percent  ...  I  0.91  percent  .. 


N/A  

0.09  percent 
0.78  percent 


Combined 

portfolio  (class 

lA) 

One  year 

penod  ended 

12/31/2001 

Si  268  billion 

0  73  percent 

N/A 

0  12  percent 

0.85  percent 


1  The  management  fee  for  the  Replacement  Portfolio  on  an  annual  basis  is  equal  to  0.850%  of  the  first  $1  billion;  0.800%  of  the  next  Si  bHhon. 
0  775%  of  the  next  $3  billion;  0.750%  of  the  next  $5  billion;  and  0.725%  thereafter.  The  management  fee  for  the  Removed  Portfolio  on  an  annual 
basis  is  equal  to  0.750%  of  the  first  $1  billion;  0.700%  of  the  next  $1  billion;  0.675%  of  the  next  $3  billion;  0.650%  of  the  next  S5  billion  and 
0.625%  thereafter. 


Net  Assets  $37  million 

Management  Fee 

Rule  12b-1  Fee  

Other  Expenses  

Total  Expenses  ... 


Replacement  portfolio  (class  IB) 


One  year 

period  ended 

12/31/2000 


$36  million  .... 
0.87  percent  .. 
0.25  percent  .. 
0.29  percent  .. 
1.41  percent  .. 


One  year 

period  ended 

12/31/2001 


One  year 

period  ended 

09/30/2002 


Removed  portfolio  (class  IB) 


One  year 
period  ended 
.  12/31/2000 


One  year 

period  ended 

12/31/2001 


One  year 

penod  ended 

09/30/2002 


Combined 

portfolio  (class 

IB) 


One  year 
penod  ended 

12/31/2001 


$40  million  $198  million  ...  $196  million 

0.85  percent  ...  0.85  percent  ..  0.69  percent 

0.25  percent  ...  0.25  percent  ...  0.25  percent 

0.25  percent  ...  0.36  percent  ...  0.09  percent 

1.35  percent  ...  1.46  percent  ...  1.03  percent 


$179  million 
0.73  percent 
0.25  percent 
0.12  percent 
1.10  percent 


$232  million 
0.74  percent 
0  25  percent 
0  17  percent 
1.16  percent 


0  73  percent 
0  25  percent 

0  12percent 

1  1 0  percent 


13.  Applicants  represent  that  the 
Trust's  independent  accountants  will 
perform  procedures,  as  agreed  upon 
between  the  Trust  and  the  independent 
accountants,  relating  to  the  total 
expense  ratio  for  each  class  of  shares  of 
the  Removed  Portfolio  for  the  one  year 
period  ended  September  30,  2002. 
Within  90  days  after  the  issuance  of  any 
order  pursuant  to  this  Application,  the 
independent  accountants  will  issue  an 
agreed  upon  procedures  report  to 
management  of  the  Trust  (which 
consists  entirely  of  persons  who  are 
officers  or  employees  of  Equitable)  and 
the  Board  of  Trustees  of  the  Trust 


detailing  the  results  of  the  procedures 
performed  relating  to  the  calculation  of 
the  total  expense  ratios  based  solely  on 
the  unaudited  information  provided  by 
Equitable,  the  Trust's  administrator,  and 
JP  Morgan  Investors  Services  Co. 
("JPMIS"),  the  Trust's  sub- 
administrator.  In  conjunction  with  the 
procedures.  Equitable  and  JPMIS  will 
provide  a  certification  that  the 
unaudited  information  was  prepared  on 
a  basis  consistent  with  the  audited 
financial  statements  of  the  Trust. 
Further,  the  certification  will  state  that 
the  information  was  produced  under  the 
same  internal  control  environment  that 


supports  the  Trust's  audited  financial 
statements  and  that  to  their  knowledge 
there  were  no  material  deficiencies  in 
such  internal  controls  from  October  1, 
2001,  through  the  date  the  procedures 
are  performed.  The  procedures 
performed  by  the  independent 
accountants  will  include  reading  the 
testing  results  of  the  control  objectives 
applicable  to  expenses  and  net  asset 
value  calculations  contained  in  the 
September  30.  2002.  [PMIS  Fund 
Accounting  SAS  70  Report  on  Controls 
Placed  in  Operation  and  Test  of 
Operating  Effectiveness  covering  the 
period  from  October  1.  2001.  through 
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September  30.  2002.  and  reporting  on 
anv  e.xceptiuns  that  pertain  to  the 
expense  accounting  process  and  net 
asset  value  calculations.  The 
independent  accountants'  procedures 
will  also  include  testing,  on  a  selection 
basis,  of  expenses  and  net  asset  value 
calculations  during  the  period  October 
1.  2001.  to  September  30.  2002.  and 
testing  ot  all  audit  adjustments 
pertaining  to  the  relevant  portfolios 
recorded  or  proposed  bv  the 
independent  accountants  and  not 
recorded,  if  any.  associated  with  each  of 
the  audits  of  the  financial  statements  of 
the  Trust  for  the  years  ended  December 
31.  2001  and  2002  to  identify  any  which 
pertain  to  expense  adjustments  and  net 
asset  value  calculations.  Finally,  based 
upon  the  December  31,  2002,  audit  of 
the  Trust  by  the  independent 
accountants,  the  independent 
accountants'  report  will  indicate 
whether  there  were  any  matters  noted 
involving  internal  control  and  its 
operation  that  would  be  considered 
material  weaknesses  as  of  December  31. 
2002.  This  internal  control 
consideration  will  be  based  upon  tht; 
planning  and  performing  of  the 
December  31.  2002.  audit  of  the 
financial  statements  of  the  Trust,  which 
is  for  the  purpose  of  determining  the 
auditing  procedures  for  expressing  an 


opinion  on  the  Trust's  financial 
statements  and  not  to  provide  assurance 
on  internal  control.  If  the  Trust's 
independent  accountants  determine, 
based  on  the  procedures  performed,  that 
the  total  expense  ratios  for  the  Removed 
Portfolio  for  the  period  October  31, 

2001,  to  September  30.  2002.  were  lower 
than  those  shown  above.  Applicants 
will  modif\'  the  Trust's  fee  waiver  and 
reimbursement  arrangement  as  of  the 
date  of  the  Substitution  to  conform  to 
the  calculation  of  the  total  expense  ratio 
for  each  class  of  shares  of  the  Removed 
Portfolio  by  the  independent 
accountants.  In  addition.  Equitable  will 
reimburse  the  Replacement  Portfolio  for 
any  amounts  not  previously  reimbursed 
to  that  Portfolio  to  the  extent  necessary 
to  ensure  that  the  total  expense  ratios  of 
the  Class  lA  and  Class  IB  shares  of  the 
Replacement  Portfolio  for  the  period 
from  the  date  of  the  Substitution  to  the 
date  of  the  modification  of  the  Trust's 
ft>e  waiver  and  reimbursement 
arrangement  (on  an  annualized  basis)  do 
not  exceed  the  independent 
accountants'  calculation  of  the  expense 
ratios  for  the  (^lass  lA  and  Class  IB 
shares  of  the  Removed  Portfolio  for  the 
one  vear  period  ended  September  30. 

2002.  Furthermore,  the  revised  fee 
waiver  and  expense  reimbursement 
arrangeiinint  will  be  in  effect  for  the 

[Amounts  in  percent] 


twenty-four  month  period  beginning  as 
of  the  date  of  the  Substitution.  The 
report  will  be  treated  by  the  Trust  as 
part  of  its  books  and  records  available 
for  inspection  by  the  staff  of  the 
Commission.  The  report  will  be  retained 
by  the  Trust  for  a  period  of  not  less  than 
six  years. 

14.  The  chart  below  compares  the 
average  annual  total  returns  of  the  Class 
lA  shares  of  the  Replacement  Portfolio 
and  the  Removed  Portfolio,  as  well  as 
returns  for  their  respective  benchmarks, 
for  the  one  year,  three  year,  five  year, 
ten  year  and  since  inception  periods 
ended  December  31.  2001.  Although  the 
Removed  Portfolio's  historical 
performance  for  the  one.  three  and  five 
year  periods  was  more  favorable  than 
that  of  the  Replacement  Portfolio,  the 
Removed  Portfolio  has  not  generated 
significant  Contract  owner  interest 
recently,  evidenced  by  its  recent  net 
cash  outflows.  The  Replacement 
Portfolio,  in  contrast,  has  generated 
modest  net  cash  inflows,  indicating 
greater  Contract  owner  interest.  The 
Replacement  Portfolio's  recent 
performance  also  has  been  more 
favorable  than  that  of  the  Removed 
Portfolio,  although  there  is  no  guarantee 
that  this  will  continue  to  be  the  case  in 
the  future. 


Portfolio  class  lA,  penods  ended  12/31/2001 


EQ/Alhance  International  Portfolio 

MSCI EAFE        

EQ/Alliance  Global  Portfolio 

MSCI  World 


1  Year 


(22.88) 

(21 .44) 
(20.08) 

(16.82) 


3  Years 


5  Years 


10  Years 


Since 
inception 


(6.48) 

(5.05) 
(3.43) 

(3.37) 


(260) 

089 
4  12 

5.37 


NA 

MA 
8.71 

806 


1  03 
(04/03/95) 

2  87 
901 

(08/27/87) 
6  72 


1.5.  In  connection  with  the 
Substitution.  Equitable.  American 
Franklin  and  their  respective  Separate 
Accounts  will  file  with  the  Commission 
prospectuses  and/or  prospectus 
supplements  that  notify  Contract 
owners  and  participants  of  their 
respective  Insurance  Company's 
intention  to  substitute  the  Replacement 
Portfolio  for  the  Removed  Portfolio  - 
The  prospectuses  and  prospectus 
supplements,  as  appropriate,  also  will 
describe  the  Substitution,  the 
Replacement  and  Removed  Portfolios 
and  the  impact  of  the  Substitution  on 
fees  and  expenses  at  the  underlying 


'  Integrity.  National  Integrity  and  their  re.spef:tjv« 
Separate  .Accounts  will  prepare  and  distribute  a 
notice  of  the  Substitution,  which  will  contain 
substantially  the  iame  infornialion  that  would  be 
contained  in  any  prospectus  supplement  as 
described  herein. 


fund  levt^l  The  section  26  Applicants 
will  send  the  appropriate  prospet:tus  or 
prospectus  supplement  (or  other  notice), 
as  appropriate,  containing  this 
disclosure  to  all  existing  and  new 
Contract  owners  and  participants. 
Together  with  this  disclosure,  the 
section  26  Applicants  will  send  to  any 
of  those  existing  Contract  owners  and 
participants  who  have  not  previously 
received  a  prospectus  for  the 
Replacement  Portfolio  a  prospectus  and/ 
or  prospectus  supplement  for  the 
Replacement  Portfolio.  New  purchasers 
of  Contracts  will  be  provided  with  a 
Contract  prospectus  and/or  supplement 
containing  tlisclosure  regarding  the 
Substitution,  as  well  as  a  prospectus  for 
the  Replacement  Portfolio.  The  Contract 
prospectus  and/or  supplement  and  the 
prospectus  and/or  prospectus 
supplement  for  the  Trust,  including  the 


Replacement  Portfolio,  will  be  delivered 
to  purchasers  of  new  Contracts  in 
accordance  with  all  applicable  legal 
requirements. 

16.  Contract  owners  and  participants 
will  be  sent  a  notice  of  the  Substitution 
before  the  Substitution  Date  (which 
notice  may  be  in  the  form  of  a 
prospectus  supplement  as  described 
above).  The  notice  will  inform  Contract 
owners  and  participants  that  the 
Substitution  will  be  effected  on  the 
Substitution  Date  and  that  they  may 
transfer  assets  from  the  Removed 
Portfolio  (or  from  the  Replacement 
Portfolio  following  the  Substitution 
Date)  to  another  investment  option 
available  under  their  (Contract  without 
the  imposition  of  any  applicable  transfer 
charges,  limitations,  fees,  or  other 
penalties  that  might  otherwise  be 
imposed  for  a  period  beginning  30  days 
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before  the  Substitution  Date  and  ending 
no  earlier  than  30  days  following  the 
Substitution  Date  and  such  transfers 
will  not  count  against  the  limit,  if  any, 
on  the  number  of  free  transfers 
permitted  imder  the  Contracts.  Within 
five  days  after  the  Substitution  Date,  the 
section  26  Applicants  will  mail:  (a)  a 
written  notice  to  all  Contract  owners 
and  participants  affected  by  the 
Substitution  informing  them  that  the 
Substitution  was  completed  and 
restating  that  they  may  transfer  assets 
from  the  Replacement  Portfolio  to 
another  investment  option  available 
under  their  Contract  free  of  any 
applicable  transfer  charges,  limitations, 
fees,  or  other  penalties  that  might 
otherwise  be  imposed  through  a  date  at 
least  30  days  following  the  Substitution 
Date  and  such  transfers  will  not  count 
against  the  limit,  if  any,  on  the  number 
of  free  transfers  permitted  imder  the 
Contracts;  and  (b)  a  confirmation  of  the 
transactions. 

17.  The  Substitution  will  be  effected 
by  redeeming  shares  of  the  Removed 
Portfolio  parUy  in-kind  and  partly  in 
cash  on  the  Substitution  Date  at  their 
net  asset  value  and  using  the  proceeds 
of  those  in-kind  redemptions  to 
purchase  shares  of  the  Replacement 
Portfolio  at  their  net  asset  value  on  the 
same  date  ("In-Kind  Transactions").  The 
in-kind  redemptions  and  contributions 
will  be  done  in  a  manner  consistent 
with  the  investment  objectives,  policies 
and  diversification  requirements  of  the 
Replacement  Portfolio  and  the  Removed 
Portfolio.  The  Manager,  in  consultation 
with  the  Replacement  Portfolio's 
Adviser,  will  review  the  In-Kind 
Transactions  to  ensure  that  the  assets 
are  suitable  for  the  Replacement 
Portfolio.  All  assets  and  liabilities  will 
be  valued  based  on  the  normal  valuation 
procedures  of  the  Removed  Portfolio 
and  the  Replacement  Portfolio,  as  set 
forth  in  the  Trust's  registration 
statement 

18.  No  transfer  or  similar  charges  will 
be  imposed  by  the  section  26  Applicants 
and,  on  the  Substitution  Date,  all 
Contract  values  will  remain  unchanged 
and  fully  invested.  Contract  owners  and 
participants  will  not  incur  any  fees  or 
charges  as  a  result  of  the  proposed 
Substitution,  nor  will  their  rights  or  the 
Insurance  Companies'  obligations  under 
the  Contracts  be  altered  in  any  way.  All 
expenses  in  cormection  with  the 
proposed  Substitution,  including  any 
brokerage,  legal,  accounting,  and  other 
fees  and  expenses  will  be  paid  by  the 
Insurance  Companies.  The  proposed 
Substitution  will  not  impose  any  tax 
liability  on  Contract  owners  or 
participants  or  cause  the  Contract 
charges  currently  being  paid  by  Contract 


owners  and  participants  to  be  greater 
after  the  proposed  Substitution  than 
before  the  proposed  Substitution.  All 
Contract-level  fees  will  remain  the  same 
after  the  proposed  Substitution.  The 
proposed  Substitution  will  not  alter  in 
any  way  the  benefits,  including  tax 
benefits  to  Contract  owners  and 
participants,  or  the  Insurance 
Companies'  obligations  under  the 
Contracts. 

In  addition,  the  proposed  Substitution 
will  not  be  treated  as  a  transfer  for 
purposes  of  assessing  transfer  charges  or 
computing  the  number  of  permissible 
transfers  under  the  Contracts. 

19.  The  section  26  Applicants  request 
that  the  Commission  issue  an  order 
pursuant  to  section  26(c)  of  the  1940  Act 
approving  the  substitution  of:  (i)  Class 
LA  shares  of  the  Replacement  Portfolio 
for  Class  LA  shares  of  the  Removed 
Portfolio;  and  (ii)  Class  IB  shares  of  the 
Replacement  Portfolio  for  Class  IB 
shares  of  the  Removed  Portfolio.  The 
section  17  Applicants  request  that  the 
Conmiission  issue  an  order  pursuant  to 
section  17(b)  of  the  1940  Act  granting  an 
exemption  from  section  17(b)  to  the 
extent  necessary  to  permit  the  In-Kind 
Transactions. 

Applicable  Law 

Section  26(c)  of  the  1940  Act 

1.  Section  26(c)  of  the  1940  Act 
prohibits  the  depositor  of  a  registered 
unit  investment  trust  that  invests  in  the 
securities  of  a  single  issuer  from 
substituting  the  securities  of  another 
issuer  without  Commission  approval. 
Section  26(c)  provides  that  "[t]he 
Commission  shall  issue  an  order 
approving  such  substitution  if  the 
evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  this  title.  " 

2.  Applicants  represent  that  the 
proposed  Substitution  involves  a 
substitution  of  securities  within  the 
meaning  of  section  26(c)  of  the  1940 
Act.  The  Applicants,  therefore,  request 
an  order  from  the  Commission  pursuant 
to  section  26(c)  approving  the  proposed 
Substitution. 

3.  Applicants  state  that  the  section  26 
Applicants  have  reserved  the  right 
under  the  Contracts  to  substitute  shares 
of  another  eligible  investment  fund  for 
one  of  the  current  investment  funds 
offered  as  a  funding  option  under  the 
Contracts.  Applicants  represent  that  the 
prospectuses  for  the  Contracts  and  the 
Separate  Accounts  contain  appropriate 
disclosure  of  this  right.  The  section  26 
Applicants  have  reserved  this  right  of 
substitution  both  to  protect  themselves 
and  their  Contract  owners  in  situations 


where  either  might  be  harmed  or 
disadvantaged  by  events  affecting  the 
issuer  of  the  securities  held  by  a 
Separate  Account  and  to  preserve  the 
opportunity  to  replace  such  shares  in 
situations  where  a  substitution  could 
benefit  the  Insurance  Companies  and 
their  respective  Contract  owners. 

4.  Applicants  state  that  the 
Replacement  Portfolio  and  the  Removed 
Portfolio  have  identical  investment 
objectives  and  similar  investment 
policies  and  risks.  In  addition,  the 
proposed  Substitution  retains  for 
Contract  owners  the  investment 
flexibility  that  is  a  central  feature  of  the 
Contracts,  and  any  impact  on  the 
investment  programs  of  affected 
Contract  owners,  including  the 
appropriateness  of  the  available 
investment  options,  should  therefore  be 
negligible. 

5.  Applicants  also  maintain  that  the 
ultimate  effect  of  the  Substitution  would 
be  to  consolidate  overlapping  and 
duplicative  investment  options  in  a 
single  Portfolio.  This  consolidation  will 
permit  each  Insurance  Company  to 
present  information  to  its  Contract 
owners  and  participants  in  a  simpler 
and  more  concise  manner.  The 
anticipated  streamlining  of  the 
disclosure  documents  should  provide 
Contract  owners  and  participants  with  a 
simpler  presentation  of  the  available 
investment  options  under  their 
Contracts  and  related  financial 
information. 

6.  Thus.  Applicants  state  that  the 
Substitution  protects  the  Contract 
owners  and  participants  who  have 
allocated  Contract  value  to  the  Removed 
Portfolio  by:  (a)  Providing  an  underlying 
investment  option  for  sub-accounts 
invested  in  the  Removed  Portfolio  that 
is  similar  to  the  Removed  Portfolio;  (b) 
providing  such  Contract  owners  and 
participants  with  simpler  and  more 
focused  disclosure  documents:  and  (c) 
providing  such  Contract  owners  and 
participants  with  an  investment  option 
that  would  have  an  identical 
management  fee  schedule  and  a  total 
expense  ratio  that  is  no  higher  than  the 
current  investment  option. 

7.  Applicants  assert  that  the  proposed 
Substitution  is  not  of  the  type  that 
section  26(c)  was  designed  to  prevent. 
Unlike  traditional  unit  investment  trusts 
where  a  depositor  could  only  substitute 
investment  securities  in  a  manner 
which  permanently  affected  all  the 
investors  in  the  trust,  the  Contracts 
provide  each  Contract  owner  and 
participant  with  the  right  to  exercise  his 
or  her  own  judgment,  and  transfer 
Contract  values  and  cash  values  into 
and  among  other  investment  options 
available  to  Contract  owners  and 
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participants  under  their  ('ontrac;ts 
Additionally,  the  Substitution  will  not. 
in  any  manner,  reduce  the  nature  or 
quality  of  the  available  investment 
options.  Moreover,  the  section  26 
Applicants  will  offer  Contract  owners 
and  participants  the  opportunity  to 
transfer  amounts  out  of  the  aff(M:fed  sub- 
accounts without  any  cost  or  other 
penalty  that  may  otherwise  have  been 
imposed  for  a  period  beginning  .30  days 
before  the  Substitution  Date  and  ending 
no  earlier  than  30  days  after  the 
Substitution  Date.  Applicants  conclude 
that  the  Substitution  will  not  result  in 
the  tvpe  of  costly  forced  redemption 
that  section  26(c)  was  designed  to 
prevent. 

8.  Applicants  assert  that  the  proposed 
Substitution  is  also  unlike  the  type  of 
substitution  that  section  26(c)  was 
designed  to  prevent  in  that  bv 
purchasing  a  Contract,  Contract  owners 
and  participants  select  much  more  than 
a  particular  underlying  fund  in  which  to 
invest  their  Contract  values.  They  also 
select  the  specific  type  of  insurance 
coverage  offered  by  the  section  26 
Applicants  under  the  applicable 
Contract,  as  well  as  numerous  iither 
rights  and  privileges  set  forth  in  the 
Contract.  Contract  owners  also  may 
have  considered  the  Insurance 
Company's  size,  financial  condition, 
and  its  reputation  for  service  in 
selecting  their  Contract.  These  factors 
will  not  change  as  a  result  of  the 
proposed  Substitution. 

q.  Applicants  state  that  the  significant 
terms  and  conditions  of  the  Substitution 
are  as  follows: 

a.  The  Replacement  Portfolio  has  an 
identical  investment  (jbjective  and 
similar  investment  policies  and  risks  as 
the  Removed  Portfolio,  providing 
C'ontract  owners  and  participants  with  a 
means  to  continue  their  investment 
goals  and  risk  expectations; 

b.  To  ensure  that  the  management  fee 
of  the  Replacement  Portfolio  is  no 
higher  after  the  Substitution  than  that  of 
the  Removed  Portfolio  before  the 
Substitution,  Equitable  will 
contractually  reduce  its  management  fee 
for  the  Replacement  Portfolio  by 
adopting  the  management  fee  schedule 
of  the  Removed  Portfolio,  which  at  all 
asset  levels  is  lower  than  the 
management  fee  of  the  Replacement 
Portfolio; 

c.  Equitable  will  waive  its 
management  fee  with  respect  to  the 
Replacement  Portfolio  and/or  reimburse 
expenses  incurred  by  the  Replacement 
Portfolio  during  the  twenty-four  months 
following  the  Substitution  to  the  extent 
necessary  to  ensure  that  the  total 
expense  ratios  for  any  period  (not  to 
exceed  a  fiscal  quarter)  of  the  Class  lA 


and  Class  IB  shares  of  the  Replacement 
Portfolio  do  not  exceed  0.91%  and 
1.167o.  res-pectively.  of  the  Replacement 
Portfolio's  average  daily  net  assets  (on 
an  annualized  basis)  (or  the  expense 
ratios  determined  after  the  procedures 
are  performed  by  the  Trust's 
independent  accountants); 

d   Investments  in  the  Replacement 
Portfolio  mav  be  temporary  investments 
for  (Contract  owners  and  participants  as 
each  Contract  owner  and  participant 
mav  t'xercise  his  or  her  own  judgment 
as  to  the  most  appropriate  investment 
alternative  available.  In  this  regard,  the 
proposed  Substitution  retains  for 
Contract  owners  and  participants  the 
investment  flexibility  which  is  a  c:entral 
feature  of  the  (lontracts.  Additionally, 
for  a  period  bt'ginning  at  least  30  days 
before  the  Substitution  Date,  and  ending 
nn  earlier  than  M)  days  after  the 
Substitution,  (Contract  owners  and 
participants  directly  affected  by  the 
Substitution  will  be  permitted  to 
transfer  value  from  the  Replacement 
Portfolio  or  the  Rem(jved  Portfolio  to 
ant)ther  investment  option  available 
under  their  (Contract  free  of  any 
otherwise  applicable  transfer  charges, 
limitations,  fees,  or  other  penalties  that 
might  otherwise  be  imposed  and  such 
transfers  will  not  count  against  the 
limit,  if  any.  on  the  number  of  free 
transfers  permitted  under  the  Contrac:ts; 

e  The  Substitution  will  be  effected  at 
the  relative  net  asset  values  of  the  shares 
of  the  Removed  Portfolio  and  the 
Replacement  Portfolio,  without  the 
impiisition  ofanv  transfer  or  similar 
I  harge  by  the  section  26  Applicants,  and 
with  no  change  in  the  amount  of  any 
Contract  owner's  or  participant's 
Contract  value  or  in  the  dollar  value  of 
his  or  ht'r  investment  in  such  t^ontract; 

f.  Contrac:t  owners  and  participants 
will  not  inc;ur  directly  or  indirectly 
related  fees  or  charges  as  a  result  of  the 
Substitution.  The  Insurance  Companies 
have  agreed  to  bear  all  expenses 
UK  urred  in  connection  with  the 
Substitution  and  related  filings  and 
notices,  including  legal,  accounting, 
brokerage  and  other  fees  and  expenses. 
The  Substitution  will  not  cause  the 
Contract  fees  and  charges  currently 
being  paid  bv  existing  (Contract  owners 
to  be  greater  after  the  Substitution  than 
before  the  Substitution; 

g  The  Substitution  will  not  be 
counted  as  a  new  investment  selection 
in  determining  the  limit,  if  any.  on  the 
total  number  of  Portfolios  that  Contract 
owners  and  participants  can  select 
during  the  life  of  a  (-ontract; 

h.  The  Substitution  will  not  alter  or 
affect  the  insurance  benefits  or  rights  of 
Contract  owners  or  participants  or  the 
terms  and  obligations  of  the  Contracts; 


i.  Contract  owners  and  participants 
would  not  incur  any  adverse  tax 
consequences  as  a  result  of  the 
Substitution; 

j.  Contract  owners  and  participants 
affected  by  the  Substitution  will  be  sent 
written  confirmation  of  the  Substitution 
that  identifies  the  Substitution  made  on 
behalf  of  the  Contract  owner  or 
participant  within  five  days  following 
the  Substitution; 

k.  Contract  owners  and  participants 
may  withdraw  amounts  under  the 
Contract  or  terminate  their  interest  in  a 
Contract,  under  the  conditions  that 
currently  exist,  including  payment  of 
anv  applicable  withdrawal  or  surrender 
charge;  and 

I.  For  those  (Contract  owners  or 
participants  who  were  Contract  owners 
or  participants  on  the  date  of  the 
Substitution,  each  Insurance  Company 
will  not  increase  sub-account  or 
Contract  expenses  for  a  period  of  24 
months  following  the  Substitution  Date, 

Section  17(a}  of  the  1 940  Act 

1.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  knowingly  selling  any 
security  or  other  property  to  that 
company.  Section  17(a)(2)  of  the  1940 
Act  generally  prohibits  the  same 
persons,  acting  as  principals,  from 
knowingly  purchasing  any  security  or 
other  property  from  the  registered 
investment  comoanv. 

2.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may. 
upon  application,  issue  an  order 
exempting  anv  proposed  transaction 
from  section  17(a)  if:  (a)  The  terms  of 
the  proposed  transactions  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transactions 
are  c;onsistent  with  the  policy  of  each 
registered  investment  company 
concerned;  and  (c)  the  proposed 
transactions  are  consistent  with  the 
general  purposes  of  the  1940  Act. 

3.  The  Section  17  Applicants  request 
an  order  pursuant  to  section  17(b)  of  the 
1940  Act  exempting  them  from  the 
provisions  of  section  17(a)  to  the  extent 
necessary  to  permit  them  to  carry  out 
the  In-Kind  Transactions. 

4.  The  section  17  Applicants  submit 
that  the  terms  of  the  proposed  In-Kind 
Transactions,  including  the 
consideration  to  be  paid  and  received 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  The  In-Kind 
Transactions  will  be  effected  at  the 
respective  net  asset  values  of  the 
Removed  Portfolio  and  the  Replacement 
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Portfolio,  as  determined  in  accordance 
with  the  procedures  disclosed  in  the 
registration  statement  for  the  Trust  and 
as  required  by  Rule  22c-l  under  the 
•1940  Act.  The  In-Kind  Transactions  will 
not  change  the  dollar  value  of  any 
Contract  owner's  or  participant's 
investment  in  any  of  the  Separate 
Accounts,  the  value  of  any  Contract,  the 
acciunulation  value  or  other  value 
credited  to  any  Contract,  or  the  death 
benefit  payable  under  any  Contract. 
After  the  proposed  In-Kind 
Transactions,  the  value  of  a  Separate 
Account's  investment  in  the 
Replacement  Portfolio  will  equal  the 
value  of  its  investments  in  the  Removed 
Portfolio  (together  with  the  value  of  any 
pre-existing  investments  in  the 
Replacement  Portfolio)  before  the  In- 
Kind  Transactions. 

5.  Applicants  state  that  the  section  17 
Applicants  will  assure  themselves  that 
the  In-Kind  Transactions  will  be  in 
substantial  compliance  with  the 
conditions  of  Rule  17a-7  under  the  1940 
Act,  To  the  extent  that  the  In-Kind 
Transactions  do  not  comply  fully  with 
the  provisions  of  paragraphs  (a)  and  (b) 
of  Rule  17a-7,  the  section  17  Applicants 
assert  that  the  terms  of  the  In-Kind 
Transactions  provide  the  same  degree  of 
protection  to  the  participating 
companies  and  their  shareholders  as  if 
the  In-Kind  Transactions  satisfied  all  of 
the  conditions  enumerated  in  Rule  1 7a- 
7.  The  section  17  Applicants  also  assert 
that  the  proposed  In-Kind  Transactions 
by  the  section  17  Applicants  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Furthermore,  the 
section  17  Applicants  represent  that  the 
proposed  Substitution  will  be  consistent 
with  the  policies  of  the  Removed 
Portfolio  and  the  Replacement  Portfolio, 
as  recited  in  the  Trust's  current 
registration  statement. 

6.  Applicants  also  assert  that  the 
proposed  In-Kind  Transactions  are 
consistent  with  the  general  purposes  of 
the  1940  Act  and  that  the  proposed  In- 
Kind  Transactions  do  not  present  any 
conditions  or  abuses  that  the  1940  Act 
was  designed  to  prevent. 

Conclusion 

For  the  reasons  set  forth  in  the 
Application,  the  section  26  Applicants 
and  the  section  17  Applicants 
respectively  state  that  the  proposed 
Substitution  and  the  related  In-Kind 
Transactions  meet  the  standards  of 
section  26(c)  of  the  1940  Act  and  section 
17(b)  of  the  1940  Act  and  respectfully 
request  that  the  Commission  issue  an 
order  of  approval  pursuant  to  section 
26(c)  of  the  1940  Act  and  section  17(b) 
ofthe  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-27484  Filed  10-28-02;  8:4,5  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46705;  File  No.  SR-BSE- 
2002-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
Boston  Stock  Exchange,  Inc.  to  Amend 
its  Minor  Rule  Violation  Plan 

October  22,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  May  17, 
2002,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Conmiission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  August 
23,  2002,  the  BSE  amended  the 
proposed  rule  change, '  The  BSE  again 
amended  the  proposal  on  October  9. 
2002.-'  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  ofthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Minor  Rule  Violation  Plan  ("Plan  ").  The 
text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Chapter  XXXIV 

Minor  Rule  Violations 

Rule  Violations 

Sec.  1     No  change. 


1  15  VS.C.  7Hs(l)l(l), 

2  17CFK240.19l)-4. 

'  See  .August  2 1 .  2002  letter  from  )ohn  A.  Boese, 
.Assistant  Vice  President.  Lt^al  and  Regulaton-, 
BSE.  to  Nancy  .Sanow.  Assistant  Director.  Division 
of  Market  Regulation  CDivision'l,  ,SEC.  and 
attachments  (".Amendment  No.  1").  .Amendment 
No.  1  completely  replaces  and  supersedes  ttie 
original  Tding. 

■•  See  October  8,  2002  letter  from  John  A  Boese. 
A.ssistant  Vice  President.  Legal  and  Regulatorv. 
BSE.  to  Nancy  Sanow.  Assistant  Director.  Di\  ision. 
SEC  CAmendment  No.  2").  In  Amendment  No.  2. 
ttie  BSE  added  language  to  set  a  standard  by  which 
violations  of  certain  provisions  ofthe  Minor  Rule 
Violation  Flan  will  be  determined. 


Sec,  2(a)  No  change, 

(b)  (Failure  to  Confirm  Open  Orders 
(Ch,  II.  Sec.  15).  Initial  Offense— Written 
Warning:  Second  Offense — Si  00; 
Subsequent  Offenses — 5250.] 

Failure  lo  Maintain  Proper  Records 
(Cb.  II.  Sec.  15:  Ch.  XV.  Sec.  8:  Ch  XXII. 
Sec.  1): 

Failure  to  maintain  required  records 
for  annual  examinations.  sur\'eillance, 
and  other  purposes.  Initial  ollrnse — 
S500:  Subsequent  Offenses— Si. 000 

(c) — (e)  No  change 

(f)  Floor  Order  Facilitation  [Ch.  II. 
Sec.  3:  Ch.  XV.  Sec.  2:  Ch.  XV.  Sec.  3: 
Ch,  XVIII,  Sec.  1): 

Conduct  which  may  cause  delays  or 
interruptions  in  the  orderly  facilitation 
and/or  confirmation  of  orders  received 
on  the  Floor  such  as  failure  to  record 
proper  post  locations  or  dilatory 
practices  in  handling  orders  received  on 
the  Floor[,|,  as  measured  by  the 
Exchange  and  in  excess  of  three  131 
instances  over  the  preceding  rolling 
thirty-day  period. 

Initial  Offense — Written  Warning; 
Second  Offense — Si 00;  Subsequent 
Offenses— $250. 

(g)— (i)  No  change. 

(k)  Trading  in  an  Inactive  Alternate 
and/or  Trading  Account  (Ch.  XXII,  Sec. 
2(m)); 

Patterns  of  trading  indicating  abuse  of 
inactive  accounts,  as  measured  by  the 
Exchange,  and  in  excess  of  three  13) 
instances  over  the  preceding  thirty-day 
period. 

Initial  Offense— S500;  Subsequent 
Offenses— S2. 500 

(1) — (n)  No  change. 
(ol  Dealings  Outside  of  Exchange 
Operating  Hours  (Ch.  I-B.  Sec.  2j: 

First  offense — Written  Warning:  Second 
Offense — 550;  Subsequent  Offenses — 
$100 

Policy  V^iolations 

Sec.  3  (a) — (g)  No  change, 
(h)  Floor  Conduct: 
Unprofessional  or  Disruptive 
Behavior. 

Initial  Offense — SlOO:  Subsequent 
Offenses— S500 

Extremely  unprofessional  or  disruptive 
behavior,  as  determined  by  two  floor 
officials. 

All  offenses— $1,000 
(i) — (o)  No  change. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV'  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C.  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statuton'  Basis  for.  the  Proposed  Hulr 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Plan,  which  is 
located  in  Chapter  XXXIV.  Minor  Rule 
Violations"  of  the  Rules  of  the  Board  of 
Governors  of  the  Exchange. 

The  first  proposed  change  is  to  delete 
Section  2.  Rule  Violations,  Paragraph 
(b).  Failure  to  Confirm  Open  Orders 
This  Rule  was  originally  intended  to 
address  the  manual  obligations  of 
specialists  to  confirm  their  open  orders 
at  the  end  of  the  day.  This  has  become 
an  automated  process,  and  the  Rule  is 
therefore  unnecessary. 

The  second  proposed  change  is  to 
replace  Section  2.  Rule  V'iolations. 
Paragraph  (b),  Failure  to  Confirm  Open 
Orders,  with  a  new  Paragraph  (b) 
entitled  "Failure  to  Maintain  Proper 
Records  (Chapter  II.  Dealings  on  the 
Exchange.  Section  15,  Records  of  Orders 
from  Offices  to  Floor:  Chapter  XV, 
Dealer  Specialists.  Section  8,  Records; 
Chapter  XXII.  Financial  Reports  and 
Requirements,  Section  1,  Member  and 
Member-Organizations  Statement  of 
Financial  Conditi(m) "  The  explanatorv 
sentence  for  this  rule  violation  will 
read:  "Failure  to  maintain  required 
rec:ords  for  annual  examinations, 
surveillance,  and  other  purposes."  Due 
to  the  potentially  serious  nature  of 
record  keeping  violations,  the  Exc:hange 
seeks  to  prescribe  a  S500  fine  for  initial 
offenses,  and  a  SI. 000  fine  for 
subsequent  violations  of  this  paragraph. 
Furthermore,  as  to  form,  inserting  this 
rule  into  this  paragraph  will  obviate  the 
need  to  renumber  subsequent 
paragraphs. 

The  third  proposed  change  is  to  alter 
Section  2.  Rule  Violations,  Paragraph  (f). 
Floor  Order  Facilitation  (Ch.  XVIII,  Sec. 
1),  so  that  it  more  fully  addresses 
practices  of  specialists  that  may  have  a 
dilatory  effect  on  the  handling  of  orders 


submitted  to  the  floor  for  execution.  The 
wording  of  the  Section  will  not  be 
changed,  but  several  rule  references  will 
be  added  to  the  title  of  the  section,  to 
enable  the  BSE  to  more  accurately 
identiK  which  section(s)  of  its  rules  are 
the  focus  of  the  violation  The  fallowing 
rule  references  will  be  added  into  the 
titlt!  of  the  paragraph;  Chapter  II, 
Dealings  on  the  Exchange.  Sec.  3, 
Execution  tluarantee:  Chapter  XV, 
Dealer  Specialists.  Sec.  2, 
Responsibilities,  and  Sec.  3,  Code  of 
Acceptable  Business  Practices  for 
Specialists. 

The  fourth  proposed  change  is  to  add 
an  explanatorv  sentence  to  Section  2, 
Rule  Violations,  Paragraph  (k)  Trading 
in  an  Inactive  Alternate  and/or  Trading 
Ai  count,  to  addr«!s.s  a  change  in  focus  to 
identifv  patterns  in  trading  in  these 
accounts,  as  opposed  to  individual 
trades.  Due  to  volume  increases  in  the 
marketplace,  the  BSFl  feels  that  trading 
patterns  are  a  more  efficient  way  to 
identifv  abuses  of  inactive  accounts. 
Accordingly,  an  explanatory  sentence 
will  read:  "Patterns  of  trading  indicating 
abuse  of  inactive  accounts."  The  fine 
structure  will  remain  the  same. 

The  fifth  proposed  change  is  to  add  a 
new  paragraph  to  .Section  2.  Rule 
Violations.  New  paragraph  (o)  will  be 
entitled  "Dealings  Outside  of  Exchange 
Operating  Hours  (Chapter  1-B.  Business 
Hours,  Section  2,  Dealings  on  the  Floor, 
Hours)"  No  explanatory  sentence  is 
needed   .^  written  warning  will  be  given 
for  first  offenses.  Second  offenses  will 
result  in  a  S50  fine,  and  subsequent 
offenses  will  result  in  SlOO  fines. 

The  final  proposed  change  is  to 
Section  .1,  Policy  Violations.  Paragraph 
(h).  Floor  Conduct,  and  is  designed  to 
address  egregious  behavior.  A  third  fine 
category  will  be  added,  with  a  brief 
explanation,  which  will  read: 

Extnunely  unprofessional  or  disruptive 
behavior,  as  determined  by  two  floor 
officials  "  The  fine  will  be  Sl,000  per 
offense 

2.  Statutory  Basis 

The  BSE  believes  that  the  proposed 
rule  change  is  consistent  with  .Section 
t)(b)(5)  oi  the  Act, '  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transac:tions  in  securities:  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system:  and  in 
general  to  prote<;t  investors  and  the 
public  interest:  and  is  not  designed  to 


15  I  .,SC..  78f(b)l.'5). 


permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B  Self-Regulator}' Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C  Self-ReguIator\-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  BSE  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  .Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  file  number 
SR-BSE-2002-04  and  should  be 
submitted  bv  November  19,  2002, 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-27485  Filed  10-28-02;  8:45  am] 
BtLUNQ  COCME  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-46714;  File  No.  SR-EMCC- 
2002-01] 

Self-Regulatory  Organizations; 
Emerging  Markets  Clearing 
Corporation;  Order  Granting  Approval 
of  a  Proposed  Rule  Change  Expanding 
the  Types  of  Instruments  Eligible  for 
Processing 

October  23,  2002. 
I.  Introduction 

On  January  10.  2002.  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
EMCC-2001-01)  pvu^uant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposed 
rule  change  was  published  in  the 
Federal  Register  on  August  9.  2002.2  Nq 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  approval  of  the 
proposed  rule  change. 

n.  Description 

The  purpose  of  the  proposed  rule 
change  is  to  expand  the  types  of 
instnmients  eligible  for  processing  by 
EMCC  to  include  emerging  market 
corporate  debt  that  meets  certain 
criteria.  EMCC  will  accomplish  this  by 
adding  a  new  definition,  "eligible 
corporate  debt."  to  Rule  1.  "Eligible 
corporate  debt"  will  be  defined  as  those 
instruments  which: 

1 .  Are  issued  by  or  on  behalf  of  an 
issuer  domiciled  in  an  emerging  markets 
jurisdiction; 

2.  The  minimum  amount  of  the  debt 
issue  outstanding  or  to  be  issued  at  the 
time  of  determination  is  $200,000,000, 
and  the  issuer  has  cumulatively  issued 
at  least  $750,000,000  (or  equivalent 
currency)  of  debt  seciuities;  and 

3.  EMCC  does  or  would  include  the 
sovereign  debt  of  the  jurisdiction  where 
the  issuer  is  domiciled  in  the  list  of 
EMCC  eligible  instruments. 

As  with  all  instruments  that  are 
EMCC  eligible,  such  instnunents  will 


edso  have  to  meet  the  existing  criteria  set 
forth  in  Rule  3  in  that  they  will  have  to 
be  eligible  for  settlement  at  a  "qualified 
securities  depository" '  and  must  be  U.S. 
dollar  denominated.  Accordingly, 
Section  1  of  Rule  3  will  be  amended  to 
include  a  reference  to  "eligible 
corporate  debt." 

EMCC  believes  that  the  inclusion  of 
dollar  denominated  emerging  market 
corporate  debt  meeting  the  foregoing 
criteria  will  be  beneficial  to  its  members 
because  it  will  help  eliminate 
counterparty  risk  in  these  instruments 
when  EMCC  becomes  the  central 
counterparty,  EMCC  also  believes  that 
its  current  clearing  fund  formula  will 
allow  it  to  collect  appropriate  amounts 
of  collateral  to  cover  the  risks  posed  by 
this  class  of  securities. 

III.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible."  By  expanding 
the  types  of  instruments  available  for 
processing  by  EMCC,  the  proposed  rule 
change  will  allow  more  of  EMCC's 
members'  trades  to  be  processed 
through  the  facilities  of  EMCC  which 
should  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
such  securities  transactions. 
Furthermore,  the  Commission  finds  that 
EMCC's  current  risk  management 
procedures,  including  its  clearing  fund 
formula,  have  been  designed  and  are 
operated  in  such  a  mtinner  that  EMCC 
will  be  able  to  provide  clearance  and 
settlement  services  for  eligible  corporate 
debt  in  a  manner  that  will  provide  for 
the  safeguarding  of  securities  and  funds 
in  its  possession  or  control  or  for  which 
it  is  responsible. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conamission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 


EMCC-2002-01)  be  and  hereby  is 
approved. 

For  the  Commission  bv  the  Division  of 
Market  Regulation,  pursuant  to  cJKlegated 
authority.^ 

Margaret  H,  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-27488  Filed  10-28-02;  8:45  am] 

BILUNG  CODE  801 0-01 -P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46712;  File  No.  SR-NASt>- 
2002-149] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securtties 
Dealers,  inc.  To  Amend  Nasdaq's 
Transaction  Credit  Program  for 
Exchange-Listed  Securities 

October  23.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
18,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD '). 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  ch.'inge  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  7010  to  codif\'  on  a  permanent 
basis  Nasdaq's  InterMarket  '  Transaction 
Credit  Pilot  Program  ("Program"),  and 
to  raise  the  percentage  of  revenue 
available  for  distribution  under  the 
Program  from  40%  to  50%.  The  text  of 
the  proposed  rule  change  is  below. 
Proposed  additions  are  in  italics: 
proposed  deletions  are  in  brackets.-' 


6  17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

'  Securities  Exchange  Act  Release  No.  46311 
(August  5.  2002),  67  FR  51906. 


3  A  qualified  securities  depository  is  defined  by 
EMCC  Rules  to  be  a  securities  depository  which  has 
entered  into  an  agreement  with  EMCC  pursuant  to 
which  it  will  effect  book-entry  transfers  of  EMCC 
Eligible  Instruments  to  and  by  EMCC. 

••  15  U.S.C.  78q-l (b)(3)(F). 


'■17CFR200.30-3la)1121. 

'  15  L'.S.C.  78s(b)(l). 

-  17CFR  240.19b-4 

'  Nasdaq's  InterMarket  formerly  was  referred  to  as 
Nasdaq's  Third  Market   See  .Securities  Exchange 
Act  Release  No.  42907  (hine  '■  2000):  65  KR  ;t7445 
dune  14.  2000)(SR-NA.SD-00-32). 

■•Thp  text  is  marked  to  show  changes  from  the 
language  of  the  rule  as  proposed  to  be  amended  by 
,SR-.NASD-2002-115.  and  assumes  th.il  the 
Commission  will  approve  SR-NASIV20(J2-1 15 
before  approving  this  proposal   If  the  Commission 
determines  that  SR-NASD-2002-1 15  should  not  be 
approved.  Nasdaq  will  submit  an  amendment  to 
this  fding  to  reflect  the  disposition  of  SR-N.'HSI^ 
2(X)2-115. 
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7010.  System  Services 

(a) — (b)  No  change. 

(c)(1)  No  change. 

(2)  Exchange-Listed  Securities 
Transaction  Credit. 

(For  a  pilot  period.]  NASD  members 
that  trade  securities  listed  on  the  NYSE 
("Tape  A")  and  Amex  ("Tape  B")  in 
over-the-counter  transactions  may 
receive  from  the  NASD  transaction 
credits  based  on  the  number  of 
transactions  attributed  to  them.  A 
transaction  is  attributed  to  a  member  if 
(i)  the  transaction  is  executed  through 
CAES  or  ITS  and  the  member  acts  as 
liquidity  provider  [i.e.,  the  member  sells 
in  response  to  a  buy  order  or  buys  in 
response  to  a  sell  order)  or  (ii)  the 
transaction  is  not  executed  through 
CAES  or  ITS  and  the  member  is 
identified  as  the  executing  party  in  a 
trade  report  submitted  to  the  NASD  that 
the  NASD  submits  to  the  Consolidated 
Tape  Association.  An  NASD  member 
may  earn  credits  from  one  or  both  pools 
maintained  by  the  NASD,  each  pool 
representing  [4]50%  of  the  revenue  paid 
by  the  Consolidated  Tape  Association  to 
the  NASD  for  each  of  Tape  A  and  Tape 
B  transactions.  An  NASD  member  may 
earn  credits  from  the  pools  according  to 
the  member's  pro  rata  share  of  all  over- 
the-counter  transactions  attributed  to 
NASD  members  in  each  of  Tape  A  and 
Tape  B  for  each  calendar  quarterl . 
ending  with  the  calendar  quarter 
starting  on  October  1.  2002 1. 

(d) — (r)  No  change.  • 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  disc:ussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq's  InterMarket  is  a  quotation, 
conununication.  and  execution  venue 
that  allows  NASD  members  to  quote  and 
trade  stocks  listed  on  the  New  York 
Stock  Exchange  (  "NYSE  ")  and  the 
American  Stock  Exchange  ("Amex  "). 
The  InterMarket  competes  with  regional 


exchanges  like  the  Chicago  Stock 
Exchange  ("CHX"),  the  Boston  Stock 
Exchange  ("BSE"),  and  the  Cincinnati 
Stock  Exchange  ("CSE"),  for  retail  order 
flow  in  stocks  listed  on  the  NYSE  and 
the  Amex.  Through  the  InterMarket, 
Nasdaq  operates  the  Computer  Assisted 
Execution  System  ("CAES"),  a  system 
that  facilitates  the  execution  of  trades  in 
listed  securities  between  NASD 
members  that  participate  in  the 
InterMarket,  and  the  Intermarket 
Trading  System  ("ITS"),  a  national 
market  plan  system  that  permits  trades 
between  NASD  members  and  specialists 
on  the  floors  of  national  securities 
exc;hanges  that  trade  listed  securities.^ 

Nasdaq  proposes  to  modif\'  the 
Program  Under  the  Program,  Nasdaq 
shares  a  portion  of  the  tape  revenues 
that  it  receives  (through  the  NASD), 
from  the  Consolidated  Tape  Association 
( "CTA"),  by  providing  a  transaction 
credit  to  members  who  engage  in  over- 
the-counter  trading  activity  in  CTA- 
eligible  se{:urities.  The  Program  helps 
InterMarket  market  makers  and 
investors  lower  costs  associated  with 
trading  listed  securities.  The  Program 
also  enables  Nasdaq  to  compete  against 
other  exchanges  that  offer  similar 
programs,  including  CHX,  CSE,  and 
BSE." 

Under  the  current  Program.  Nasdaq 
calculates  two  separate  pools  of  revenue 
from  which  credits  can  be  earned:  one 
representing  40%  of  the  gross  revenues 
received  from  the  (.71 A  for  providing 
trade  reports  in  NYSE-listed  .securities 
executed  in  the  InterMarket  for 
dissemination  by  the  CTA  (Tape  A),  the 
other  representing  40%  of  the  gross 
revenue  received  from  the  CTTA  for 
reporting  Amex  trades  (Tape  B). 
Eligibilitv  for  transaction  credits  is 
based  on  concurrent  quarterly  trading 
activity. '  Under  the  current  Program, 
trade  reports  of  IT.S  and  CAES 
transactions,  which  are  reported  to 
Nasdaq  automatically,  have  been 
attributed  to  the  sell  side  of  the  trade." 


■*  S*'f  (  AES/IT.S  User  Guide,  p  5 .  al 
www.inlertniirk.et  nasdaqtrader  cotii 

'' Sef  Seturilies  Exthaiige  .\(  t  Release  Nos   .38237 
(Febniar\  4   1  Wl.  62  FR  5592  IFebruarv  12, 
19971(,SR-<;HX-H7-011    i9:i45  (De<einber  3.  1997). 
62  FR  hSlKI  |De<einl)..r  U).  19M7||,SR-<:.SE-97-12l: 
494b9  |Sepleinl)er  It.  2002).  b"  KK  .')90H4 
(Seplemtier  19.  2()02)(.SR-B.SE-2002-1UI 

'The  Oommissiiin  rw.entlv  approved  an 
amendment  to  the  Projjrain  that  made  all  members 
eliRible  to  re«;eive  the  transaition  (  redil   Stf 
Se(  \inties  F.xi  han^e  .^f  I  Release  \n  46549 
ISeptemU'r  25.  2002).  ti7  FR  fil705  ((ktotier  1. 
2()02)|SR-^.^.SD-2(X)2-l  U)   Prior  to  that,  a 
iiicinlH-r  had  to  print  an  average  of  500  daily  trades 
of  Tape  A  se< unties  during  a  qiiarlPr  to  qualify  for 
Tape  .\  stiarin)^.  and  an  .iveraRe  of  500  daily  trades 
of  Tape  B  se»;urities  during  a  quarter  to  qualify  for 
Tape  B  sharing 

"  Non-ITS/dAES  trades  that  are  reported  to 
Na.sdaq  are  attnhuted  to  the  metnf)er  identified  in 


although  Nasdaq  has  filed  a  proposed 
rule  change  to  allocate  trades  to  the 
party  that  provides  liquidity  in  a  given 
transaction.^ 

Nasdaq  believes  that  it  is  important  to 
establish  the  transaction  credit  program 
as  a  permanent  part  of  the  InterMarket. 
The  Program  has  been  in  place  for  three 
years,  and  has  proved  to  be  successful. 
The  InterMarket  has  emerged  as  a  viable 
competitive  option  to  trading  on  the 
primary  market  and,  along  with  other 
exchanges  that  trade  CTA-eligible 
securities,  has  helped  to  reduce  the  cost 
of  trading  those  issues.  The  Program  has 
been  a  critical  aspect  of  the 
InterMarket's  ability  to  compete 
effectively  with  other  exchanges. 

To  maintain  that  competitiveness, 
Nasdaq  believes  it  is  necessary  to  raise 
the  percentage  of  revenue  available  for 
distribution  under  the  Program  from 
40%  to  50%.  Currently,  the  CSE  and 
CHX  both  distribute  50%  of  revenue 
under  the  formulae  contained  in  their 
programs,  and  the  BSE  has  filed  a 
proposal  with  the  Commission  to 
distribute  50%  of  revenue  as  well.'" 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  Section  15A{b)(5)  of  the  Act." 
which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  Nasdaq  believes 
the  proposed  rule  change  will  lower  the 
cost  of  conducting  business  through  the 
InterMarket  for  members  that  provide 
liquidity  through  ITS  or  CAES.  Nasdaq 
also  believes  that  encouraging  members 
to  provide  liquidity  will  enhance  the 
efficiency  of  the  InterMarket.  and  will 
benefit  investors  whose  trades  are 
routed  to  the  InterMarket  by  increasing 


the  trade  report  as  the  exec  ulinn  party,  which  is 
either  the  reporting  party  or  a  "Kive  up"  on  whose 
behalf  the  trade  is  reported  The  i  rediting  of  non- 
ITS/C^.'XES  trades  remains  unrhanged 

"On  August  Ifi,  2002,  Na.sdaq  filed  SR-NASD- 
2002-1 15  to  modify  the  current  Program  to  attribute 
ITS  and  CAES  trades  to  a  memb«'r  that  provides 
liquidity  [i  e  .  that  sells  in  response  to  an  order  to 
bu\ .  or  that  buys  in  response  to  an  order  to  sell). 
Nasdaq  has  incorporated  that  proposal  in  the 
permanent  Program  because  it  believes  that 
encouraging  InterMarket  participants  to  provide 
liquidity  will  increase  the  efficiency  of  InterMarket 
transactions  and  enhance  the  competitiveness  of 
InterMarket  visa-vis  the  ex(  hanges  with  which  it 
(ora  petes 

'"Sw  .Secunties  Exchange  Act  Kelea.se  No.  49469 
(.September  13.  2002).  67  FR  59084  (.September  19. 
20O2)(SR-BSE-2OO2-lO). 

"  15  U.S.C.  78o-3(b)(5). 
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the  likelihood  that  they  will  be 
promptly  executed. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

On  July  2,  2002,  the  Commission 
issued  an  Order  abrogating  certain 
proposed  rule  changes  relating  to 
market  data  revenue  sharing 
programs.  12  in  that  Order,  the 
Commission  expressed  concern  that  the 
subject  proposed  rule  changes  raised 
"serious  questions  as  to  whether  they 
are  consistent  with  the  Act  and  with  the 
protection  of  investors."  Specifically, 
the  Commission  questioned  the  effect  of 
market  data  rebates  on  the  accuracy  of 
market  data,  and  on  the  regulatory 
functions  of  self-regulatory 
organizations. 

The  Commission  now  solicits 
comment  on  this  proposed  rule  change, 
and  in  general,  on  (1)  market  data  fees; 
(2)  the  collection  of  market  data  fees;  (3) 
the  distribution  of  market  data  rebates; 
(4)  the  effect  of  market  data  revenue 
sharing  programs  on  the  accuracy  of 
market  data;  and  (5)  the  impact  of 
market  data  revenue  sharing  programs 
on  the  regulatory  functions  of  self- 
regulatory  organizations. 


'■^  Securities  Exchange  At:t  Release  No.  46159 
(lulv  2,  2002).  67  FR  45775  (July  10.  2002)(File  Nos. 
SR-NASD-2002-61.  SR-NASD-2002-68,  SR-CSE- 
2002-06,  and  SR-PCX-2002-37)  (Order  of 
Summary  Abrogation). 


Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-149  and  should  be 
submitted  by  November  19,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-27487  Filed  10-28-02;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46713;  File  No.  SR-NYSE- 
2002-48] 

Self-Regulatory  Organizations;  Notice 
of  FHIng  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Extension  of  the  Pilot  With  Respect  to 
Exceptions  to  NYSE  Rule  123(e)  for 
Orders  in  Exchange-Traded  Funds 

October  23.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
8,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  filed  the  proposal  as 
a  "non-controversial"  rule  change 


pursuant  to  Section  19(b)(3)(A)(iii)  of 
the  Act,^  and  Rule  19b^(f](6) 
thereunder,*  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  proposal  is  to  extend  until 
January  5,  2004  the  effectiveness  of  the 
amendment  to  NYSE  Rule  123(e)  which 
provides  that  orders  in  Exchange- 
Traded  Funds  ("ETFs")  may  be  entered 
into  an  electronic  system  on  the  Floor 
(Front-End  Systemic  Capture  or 
"FESC")  within  90  seconds  of 
execution.  This  amendment  was 
approved  by  the  Commission  on  a  pilot 
basis  for  one  year  (the  "Pilot")  on 
January  7.  2002. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule    _ 
Change 

1 .  Purpose 

On  December  21,  2001,  the  Exchange 
filed  a  proposed  rule  change  to  amend 
NYSE  Rule  123(e)  to  provide  that  orders 
in  ETFs  may  be  entered  within  90 
seconds  of  execution.''  NYSE  Rule 
123(e)  ordinarily  requires  thai  all  orders 
in  any  security  traded  on  the  Exchange 
be  entered  into  an  electronic  data  base 
before  they  can  be  represented  in  the 
Exchange's  auction  market.  This 
exception  to  NYSE  Rule  123(e)  for  ETFs 
was  filed  as  a  one-year  pilot,  and 


'M7CFR200.30-3(a)(12 
'15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


MSr.S.C,  78s(b)(3)(AI 

M7CFR240.19b-4(n(6). 

''The  NY.SE  asked  the  Commission  tc;  waive  Ihe 
30-dav  operative  delav.  Spc  Rule  19^>-4(f)[fi)(iii).  17 
CFR240.19l>-4(n(6)(iii). 

'•See  SR-NYSE-2001-52  (December  21.  2001). 
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approved  by  the  Commission  on  [anuarv' 
7.  2002.^ 

The  Exchange  proposes  to  extend  this 
pilot  for  an  additional  year  (from 
January  6.  2003  until  January  5,  2004). 
The  Exchange  continues  to  believe  that 
this  proposal  will  facilitate  trading  in 
ETFs  on  the  Exchange,  while  still 
ensuring  that  the  Exchange  maintains  its 
electronic  order  data  base  with  orders 
being  entered  in  reasonable  proximity  to 
order  executions.  The  Exchange  notes 
that  requirements  that  members  record 
the  time  of  receipt  of  an  order  on  the 
Floor  remain  in  full  effect  and  are  not 
affected  by  this  proposal. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  Section 
B(b)(5)  of  the  Act"  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  is  designed  to  accomplish  these 
needs  bv  strengthening  the  Exchange's 
ability  to  surveil  the  Floor  activities  of 
members. 

B  Self-Regulatory-  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessarv  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory-  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  E.xchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change;  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  MJ 
days  (or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest)  after  the  date  of  the 
filing,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 


19(b)(3)(A)  of  the  Act"  and  Rule  19b- 
4(f)(6)  thereunder,'" 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  normallv  does  not 
become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However,  Rule 
19b--t(f)(6)(iii)  permits  the  Commission 
to  designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
(Commission  waive  both  the  pre-filing 
notice  requirement  of  at  least  five 
business  davs  (or  such  shorter  time  as 
designated  bv  the  Commission]  and  the 
30-dav  operative  delay,  as  specified  in 
Rule  19b-4(n(6)(iii)."  The  Commission 
notes,  however,  that  waiver  of  these 
periods  is  not  necessary  to  continue  the 
Pilot  uninterrupted  without 
inconvenience  and  delay  to  the 
public.'-  The  Commission,  consistent 
with  the  protection  of  investors  and  the 
public  interest,  has  determined  to  waive 
the  five-day  pre-filing  notice 
requirement  (given  that  the  Exchange 
filed  the  proposed  rule  on  October  8, 
2002),  but  the  Commission  is  not 
waiving  the  30-day  operative  period 
because  it  is  not  necessary.  The 
proposed  rule  change  will  enable 
members  to  execute  orders  in  ETFs 
quicklv  without  having  to  enter  the 
order  into  an  electronic  system  (FESC). 
However,  the  proposal  will  still  require 
that  these  orders  be  entered  into  an 
electronic  system  (FESC)  within  a  very 
short  time  frame  (90  seconds  after  the 
execution  of  the  respective  order). 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
(Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessarv  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. ' ' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 


"  Sfp  Securities  Exchange  Act  Release  No.  4524b 
Oanuary  7.20021.67  FK  1527  (lanuarv  11.20021 
"ISU.S.C.  78f(b|(5) 


'15  ISC   7Hs(b)(3)(A) 

'"17Cf'K  2411  14^>--4(n(fi) 

"  17r.FK  240  lHt>-4(r)(bl(iiil 

'-Telephone  conference  between  |effrey 
Rosen.stHKk.  .Senior  .Special  Counsel.  NYSE,  and 
(•Uirciu  <•  Harmon.  .Smiior  Special  Counsel.  Division 
of  Market  K(>Kulalion.  ( jjnimission.  on  October  21. 
2002 

".See  Section  19(bll3|(i:i  of  the  Act.  15  I'.S.C. 
7as(bl(3((Cl.  The  {'jminussion  notes,  however,  this 
proposed  mle  change  has  l)een  Tiled  as  a  one-vear 
extension  of  a  one-vear  pilot   During  the  pilot,  the 
NYSE  will  surveil  the  application  of  the  exception 
to  NYSE  Kule  12:H(e|  and  submit  data  to  the 
Commission  for  the  purpose  of  evaluating  the 
Rules  efficacy 


consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2002^8  and  should  be 
submitted  by  November  19,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 
Deputy  Secrvtan,'. 
jFR  Dor.  02-27486  Filed  10-28-02;  8:45  am] 

BILUNG  CODE  801 0-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  4180] 

Determination  Pursuant  to  Section  1(b) 
of  Executive  Order  13224  Relating  to 
Jemaah  Islamiya  (Jl) 

Acting  under  the  authority  of  section 
Kb)  of  Executive  Order  13224  of 
September  23,  2001,  and  in  consultation 
with  the  Secretary  of  the  Treasury  and 
the  Attorney  General,  I  hereby 
determine  that  Jemaah  Islamiya  has 
committed,  or  poses  a  significant  risk  of 
committing,  acts  of  terrorism  that 
threaten  the  security  of  U.S.  nationals  or 
the  national  security,  foreign  policy,  or 
economy  of  the  United  States. 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in'the  United 
States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneously,"  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States  because  to  do  so  would  render 


'■'17CFR200.30-3(a)(12). 
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ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  October  17,  2002. 
Colin  L,  Powell, 

Secretary  of  State,  Department  of  State. 
(PR  Doc.  02-27502  Filed  10-28-02:  8:45  am] 
BILUNG  CODE  4710-10-P 

DEPARTMENT  OF  STATE 

[Public  Notice  4153] 

Advisory  Committee  on  International 
i^w;  Notice  of  Committee  Meeting 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  on 
Friday,  November  8,  2002,  from  10  a.m. 
to  approximately  4  p.m.,  as  necessary, 
in  Room  1207  of  the  United  States 
Department  of  State,  2201  C  Street,  NW., 
Washington,  DC.  The  meeting  will  be 
chaired  by  the  Legal  Adviser  of  the 
Department  of  State,  William  H.  Taft, 
IV,  and  will  be  open  to  the  public  up  to 
the  capacity  of  the  meeting  room.  The 
meeting  will  discuss  various  issues 
related  to  Extraterritorial  Civil  and 
Criminal  Jurisdiction,  the  54th  Session 
of  the  International  Law  Commission, 
the  Current  Status  of  Negotiations  on 
the  Proposed  Hague  Judgments 
Convention,  Current  Issues  Concerning 
Treaties,  and  other  current  legal  topics. 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  public 
desiring  access  to  the  session  should,  by 
Wednesday,  November  6,  2002,  notify 
the  Office  of  the  Assistant  Legal  Adviser 
for  United  Nations  Affairs  (telephone 
(202)  647-2767)  of  their  name.  Social 
Security  number,  date  of  birth, 
professional  affiliation,  address  and 
telephone  number  in  order  to  arrange 
admittance.  This  includes  admittance 
for  government  employees  as  well  as 
others.  All  attendees  must  use  the  "C" 
Street  entrance.  One  of  the  following 
valid  IDs  will  be  required  for 
admittance:  any  U.S.  driver's  license 
with  photo,  a  passport,  or  a  U.S. 
Government  agency  ID.  Because  an 
escort  is  required  at  all  times,  attendees 
should  expect  to  remain  in  the  meeting 
for  the  entire  morning  or  afternoon 
session. 

Dated:  October  17,  2002. 
ludith  L.  Osbom, 

Attorney-Adviser,  Office  of  United  Nations 
Affairs.  Office  of  the  Legal  Adviser.  Executive 
Secretary.  Advisory  Committee  on 
International  Law,  Department  of  State. 
|FR  Doc.  02-27501  Filed  10-28-02;  8:45  am) 

BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  IMARAD-2002-13659] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  December  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
C.  Jackson,  Maritime  Administration. 
400  Seventh  St.,  SW..  Washington,  DC 
20590.  Telephone:  202-366-5755;  Fax 
202-493-2288,  or  E-mail: 
rita.jackson@marad.dot.gov.  Copies  of 
this  collection  can  also  be  obtained  from 
that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Maritime 
Administration  Service  Obligation 
Compliance  Report  and  Merchant 
Marine  Reserve,  U.S.  Naval  Reserve 
Annual  Report. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0509. 

Form  Numbers:  MA-930. 

Expiration  Date  of  Approval:  Three 
years  from  the  date  of  approval. 

Summary  of  Collection  of 
Information:  "The  Maritime  Education 
and  Training  Act  of  1980,  imposes  a 
service  obligation  on  even,'  graduate  of 
the  U.S.  Merchant  Marine  Academy  and 
every  subsidized  State  maritime 
academy  graduate  who  received  a 
Student  Incentive  Payment.  This 
mandatory  service  obligation  is  for  the 
Federal  financial  assistance  the  graduate 
received  as  a  student  and  requires  the 
graduate  to  maintain  a  license  as  an 
officer  in  the  merchant  marine  and  to 
report  on  reserve  status,  training,  and 
employment  for  applicable  periods. 

Need  and  Use  of  the  Information: 
This  information  collection  is  necessan,' 
to  determine  if  a  graduate  of  the  U.S. 
Merchant  Marine  Academy  or 
subsidized  State  maritime  academy 
graduate  is  complying  with  the  terms  of 
the  service  obligation  for  that  year. 

Description  of  Respondents: 
Graduates  of  the  U.S.  Merchant  Marine 
Academy  and  every  subsidized  State 
Maritime  academy  graduate  who 
received  a  Student  Incentive  Pavment. 


Annual  Responses:  2300 
Annual  Burden:  1150  hours. 
Comments:  Cc  iments  should  refer  to 
the  docket  number  that  appears  at  tiie 
top  of  this  document.  Written  comments 
may  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL^Ol .  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  fur 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT  (or 
EST),  Monday  through  Friday,  except 
Federal  Holidays.  An  electronic  version 
of  this  document  is  available  on  the 
World  Wide  Web  at  http://dms.dot.gov. 

Bv  Order  of  the  Maritime  .administrator. 

Dated:  October  2. T.  2002. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration 
|FR  Doc.  02-27425  Filed  -10-28-02;  «:45  am] 
BILUNG  CODE  491 0-81 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  18.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public; 
information  collection  requirempnt(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  \c.\  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submissi()n{s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  tho 
OMB  reviewer  listed  and  to  the 
Treasury  Department  C^learance  Officer, 
Department  of  the  Treasury.  Room 
11000,  1750  Pennsvlvania  Avenue. 
NW..  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  November  29. 
2002  to  be  assured  of  consideration. 

U.S,  Customs  Service  (CUS) 

OMB  Number:  1515-0175. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Documents  Required  Aboard 
Private  Aircraft. 

Description:  The  documents  required 
by  Customs  regulations  for  private 
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aircraft  arriving  from  foreign  cuuntnes 
pertain  onlv  to  baggage  declarations 
Customs  requires  that  the  pilot  present 
documents  required  bv  FA  A  to  he 
presented  upon  arrival 

Rpspondfnts:  Individuals  or 
households,  business  or  other  for-profit 

Estimated  Sumher  of  Rpsponilmts. 
150.000. 

Estimated  Burden  flours  Per 
Respondent:  1  minute. 

Frequency  of  Resp(msi'  On  occasion. 

Estmuited  Total  Reportm^i^  Burden 
2.490  hours. 

Clearance  Officer:  Tracev  I3enniiit; 
(202)  427-1429.  U.S.  Customs  Ser\  i(  c. 
Information  Services  Branch.  RonaUi 
Reagan  Building.  1300  Pennsvlvania 
Avenue,  NW..  Room  !  2 C.  Washington, 
DC  20229. 

OMB  Reviewer-  Joseph  F   La(  ke\ ,  |r 
(202)  395-7;)  16.  Office  of  .Management 
and  Budget.  Room  102,55.  New 
Executive  Office  Building,  Washington, 
DC  20503 

Marv  .A.  ,\ble, 

Drpannifiitui  Hrfmr!^  .VfaiMi,"v:i-7i(  <  Hficer. 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

()<  i.ih-r  IH,  JdUJ 

The  Department  of  Treasurv  has 
submitted  the  following  publii 
information  collection  requirementisl  tn 
OMB  for  review  and  clearaiu  e  under  tlv 
Paperwork  Reduc;tion  A(  t  of  1995,  Pub 
L.  104-13,  Copies  of  the  submis.sion(s| 
mav  be  obtained  bv  c:ailing  the  Tre,isiir\ 
Bureau  Clearance  Officer  listed 
Comments  regarding  this  inionihitmn 
collection  should  be  atidressed  to  thf 
OMB  reviewer  listed  and  to  thf 
Treasurv  Department  Clearaiu  e  Ottu  cr 
Department  of  the  Treasurv    Kooni 


11000,  1750  Pennsvlvania  Avenue, 
NW  ,  Washington.  DC:  20220 
DATES:  Written  comments  should  be 
received  on  or  before  November  29, 
2002  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Suinher   1545-1275. 

Regulation  Project  Sumber:  (X)-45- 
91  Final 

Type  of  Review  E.xtension. 

Title  Limitations  on  (Corporate  Net 
Operating  Loss  Carryforwards. 

Description   SrcXum  1.382-9(d)(2)(iii) 
,uid  (d)(4)(iv)  allow  a  loss  corporation  to 
relv  on  a  statement  bv  beneficial  owners 
of  indebte(in(?ss  in  determining  whether 
the  loss  (orporatitm  (jualifies  under 
section  382(11(5).  Section  1,382- 
9(d)(6)(ii)  ref]uires  a  loss  corporation  to 
file  an  ele(  tion  if  it  wants  to  applv  the 
regulations  retroactively,  or  revoke  a 
(irior  se(  tion  ,i82{l)(H)  election. 

RfSfumdents   Business  or  other  for- 
()rofit 

Estimated  \umher  ot  Respondents: 

Estiinateil  Burden  Hours  Per 
Res[)ondent    1  hour.  15  minutes. 

Fre(juency  of  Response:  On  occasicm. 

Estimated  Total  Reporting  Burden: 
21)0  hours 

OMB  Windier:  1545-1421. 

Regulation  Proiei  t  Sumber:  L-\-62-93 
Fmai 

Type  ot  Review    [extension. 

Title  Certain  Flections  Under  the 
( Jiiinibus  Budget  Re(  (mciliatifm  Act  of 
199. i 

Dr'.i  rif>tion:  Tht;se  regulations 
•  ■stahlish  various  elections  enacted  bv 
tile  Omnibus  Budget  Reconciliation  .\ct 
lit  199,)  (.Vet!   The  regulations  provide 
-,4uulan(  e  that  enable  taxpavers  to  take 
aiK.int.ige  ot  various  benefits  pro\'ided 
ti\  the  .\(  t  ,111(1  the  Internal  Revenue 
Code 

Resfinndents   Business  or  other  tor- 
[)iofit.  Individuals  or  households, 
Farni->. 


Estimated  Number  of  Respondents: 
410,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
202,500  hours. 

OMB  Number:  1545-1487. 

Regulation  Project  Number:  REG- 
209827  and  RECr-11 1672-99  Final. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Distributions  to 
Foreign  Persons  Under  Sections 
367(e)(1)  and  367(e)(2). 

Description:  Sections  367(e)(1)  and 
367(e)(2)  provide  for  gain  recognition  on 
certain  transfers  te)  foreign  persons 
under  sections  355  and  332.  Section 
6038B(a)  requires  U.S.  persons 
transferring  property  to  foreign  persons 
in  exchanges  described  in  sections  332 
and  355  to  furnish  information 
regarding  such  transfers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
217. 

Estimated  Burden  Hours  Per 
Respondent:  11  hours.  23  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,471  hours 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
.Service.  Room  6411-03,  1111 
Constitution  Avenue,  NW,  Washington. 
DC  20224, 

OMB  Reviewer:  |oseph  F.  Lackey,  (r. 
(202)  395-7316,  Office  of  Management 
and  Budget.  Room  10235,  New 
Executive  Office  Building.  Washington. 
DC  20503, 

Stary  A.  Able, 

Pi'iKirtmrntdl  Hi-i>(>rt-<.  Maiun^finfut  Dfticir 
IK  l)u(    ()2-J.~A2A  lilfti  10-28-01!;  H:4.'"i  ani] 
BILLING  CODE  4830-01 -P 
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October  29,  2002 
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Department  of 
Housing  and  Urban 
Development 


Notice  of  FHA  Accelerated  Claim 
Disposition  Demonstration;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4691-N-02] 

Notice  of  FHA  Accelerated  Claim 
Disposition  Demonstration 

AGENCY:  Office  of  the  Assistant 
Secretarv-  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  HUD's 
establishment  of  the  Accelerated  Claim 
Disposition  (ACD)  Demonstration. 
Under  the  ACD  Demonstration.  HUD 
will  pay  accelerated  claims  on  certain 
defaulted  FHA-insured  mortgages.  HUD 
intends  to  select  up  to  nine  mortgagees 
to  participate  in  the  ACD 
Demonstration.  The  demonstration  will 
have  a  limited  initial  duration  and  will 
include  mortgage  loans  secured  by 
properties  located  within  the 
jurisdiction  of  HUD's  Philadelphid, 
Pennsylvania  and  Atlanta,  Georgia 
Homeownership  Centers  (HOCs).  At  the 
conclusion  of  the  demonstration,  HUD 
will  assess  its  success  and  determine 
whether  to  implement  the  ACD  process, 
on  a  permanent  basis,  throughout  the 
countrv.  This  notice  follows  publication 
of  a  February  5,  2002  Federal  Register 
notice  proposing  the  establishment  of 
the  ACD  Demonstration,  and  takes  into 
consideration  the  public  comments 
received  on  the  earlier  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  S.  Malone,  Director.  Office  of 
Asset  Sales.  Room  6266.  US 
Department  of  Housing  and  l^rhan 
Development.  451  Seventh  Street,  S\V, 
VVashingtcin,  DC  20410;  telephone:  (202) 
708-2625  (this  is  not  a  toll-free 
telephone  number).  Hearing-  and 
speech-impaired  persons  may  access 
this  telephone  number  via  llY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background — HUD's  February  5. 
2002  Federal  Register  Notice 

On  February  5,  2002  (67  FR  5418), 
HL'D  published  a  notice  in  the  Federal 
Register  anmuincing  its  intent  to 
establish  the  Accelerated  Claim 
Disposition  (ACD)  Demonstration,  and 
soliciting  public  comments  on  the 
proposal  The  ACD  Demonstration  is 
authorized  undf^r  section  204  of  the 
National  Housing  Act  (12  U.S.C.  1710), 
as  amended  hv  section  601  of  the  Fiscal 
Year  1999  Departments  of  Veterans 
Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
.Appropriations  Act  (Pub.  L.  105-276. 
approved  October  21,  1998)  (the  FY 


1999  HUD  Appropriations  Act).  Section 
601  of  the  FY  1999  HUD  Appropriations 
Act  amended  section  204  to  make  more 
effective  the  methods  for  paying 
insurance  claims  and  disposing  of  HUD- 
acquired  single  family  mortgages  and 
properties. 

Under  amended  section  204(a)(1)(A) 
of  the  National  Housing  Act,  the 
Secretary  of  HUD  is  authorized  to  pay 
accelerated  claims  upon  assignment  of 
certain  defaulted  FHA-insured  mortgage 
loans.  Before  implementing  the  new 
accelerated  claim  payment  process 
authorized  by  amended  section  204  on 
a  nationwide  basis,  HUD  has  decided  to 
conduct  a  demonstration  involving  a 
group  of  defaulted  mortgages.  The  ACD 
Demonstration  will  allow  HUD  to  assess 
the  success  of  the  new  accelerated  claim 
payment  process  and  to  address  any 
programmatic  concerns  before 
authorizing  its  use  throughout  the 
country.  Publication  of  tbe  February  5. 
2002  notice  allowed  HUD  to  solicit 
input  on  how  the  ACD  Demonstration 
should  be  structured  and  its  success 
evaluated 

II.  Significant  Changes  to  Proposed 
ACD  Demonstration 

This  notice  announces  HUD's 
establishment  of  the  ACD 
Demonstration.  The  notice  follows 
publication  of  the  February  5,  2002 
notice,  and  takes  into  consideration  the 
public:  comments  received  on  the  earlier 
notice  The  most  significant  changes 
that  have  been  made  to  the  ACD 
Demonstration  since  publication  of  the 
February  5,  2002  notice  are  as  follows: 

.4.  Changes  Regarding  FHA  Insurance 
Requirements 

1.  Eligibility  of  FHA-insured 
mortgages  on  two  to  four-unit  homes. 
HUD  has  expanded  eligibility  for  the 
ACD  Demonstration  to  include  FHA 
single  familv  mortgages  on  one  to  four- 
unit  homes  The  February  5.  2002  notice 
limited  eligibilitv  to  FHA  mortgages  on 
tine-unit  homes.  Mortgages  on  two  to 
four-unit  homes  have  a  higher  risk  of 
foreclosure,  all  other  factors  being  equal, 
inclusion  of  these  mortgages  in  the  ACD 
Demonstration  will  therefore  increase 
the  number  of  defaulted  loans  available 
for  submission  of  an  accelerated  claim 
and  enhance  the  u.sefulness  of  the  ACD 
process  for  participating  mortgagees. 
Accordinglv.  HUD  has  determined  that 
inclusion  of  these  mortgages  in  the  ACD 
Demonstration  is  appropriate. 

2  FHA  endorsement  date  The  notice 
specifies  that  the  FHA  endorsement  date 
of  the  mortgage  loan  must  be  prior  to 
Februarv  5,  2002. 

3  \'o  pending  or  paid  partial  FHA 
insurance  claim  The  notice  provides 


that  there  must  be  no  pending  or  paid 
partial  FHA  mortgage  insurance  claim 
in  connection  with  the  defaulted 
mortgage. 

B.  Changes  Regarding  Loan  Status 

1.  Minimum  unpaid  principal 
balance.  The  notice  provides  that  the 
mortgage  must  have  an  unpaid  principal 
balance  of  no  less  than  $20,000. 

2.  Minimum  length  of  default  prior  to 
payment  of  accelerated  claim.  This 
notice  clarifies  that  to  be  eligible  for  an 
accelerated  claim,  a  mortgage  must  be  in 
default  for  at  least  four  full  monthly 
installments  (i.e.,  four  full  mortgage 
payments  are  due  and  unpaid). 

3.  Maximum  length  of  default  prior  to 
payment  of  accelerated  claim.  Related 
to  the  preceding  clarification,  HUD  will 
also  establish  a  maximum  number  of 
missed  payments  beyond  which  it  will 
not  pay  an  accelerated  claim  on  a 
defaulted  mortgage.  This  maximum 
number  of  missed  payments  will  vary 
depending  on  the  location  of  the 
underlying  property,  and  will  be  based 
on  the  foreclosure  timelines  for  the 
various  jurisdictions  in  the  Atlanta  and 
Philadelphia  Homeownership  Centers 
(HOCs).  The  schedule  of  maximum 
missed  mortgage  payments  will  be 
provided  to  mortgagees  prior  to  their 
agreement  to  participate  in  the  ACD 
Demonstration. 

4.  Revised  loan  to  value  requirements. 
This  notice  provides  that,  to  be  eligible 
under  the  ACD  Demonstration,  a 
mortgage  must  have  a  loan  to  value  ratio 
of  85  percent  or  greater,  rather  than  the 
90  percent  specified  in  the  February  5, 
2002  notice.  HUD  has  determined  that 

a  high  percentage  of  claims  meeting  the 
lower  loan  to  value  ratio  satisfy  the 
other  eligibility  criteria  for  an 
accelerated  claim.  Revising  the  loan  to 
value  ratio  will  make  more  loans 
eligible  for  the  ACD  process,  thereby 
increasing  its  usefulness  for 
participating  mortgagees  and  better 
enabling  HUD  to  evaluate  the  success  of 
the  ACD  Demonstration.  Accordingly, 
HUD  believes  that  inclusion  of  these 
mortgages  in  the  ACD  Demonstration  is 
appropriate. 

5.  S'eed  for  Broker's  Price  Opinion 
IBPOI.  This  notice  clarifies  that  BPOs 
are  not  used  to  calculate  loan  eligibility 
for  the  ACD  Demonstration.  However, 
BPOs  will  be  required  for  all  loans  for 
which  a  claim  is  submitted.  The  BPO 
will  be  made  available  to  private  sector 
firms  who  qualify  to  participate  in  a 
competitive  bidding  process  to  select  a 
participant  in  the  joint  venture  formed 
for  disposition  of  the  mortgage  loans. 
Participating  mortgagees  will  be 
reimbursed  for  BPOs  on  all  loans  for 
which  a  claim  is  submitted  and  paid. 
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6.  FICO  score  no  longer  an  eligibility 
criterion.  This  notice  provides  that  a 
mortgagor's  FICO  score  will  no  longer 
be  used  as  an  eligibility  criterion  under 
the  ACD  Demonstration.  {FICO  stands 
for  Fair,  Issac  and  Company — the 
company  that  has  developed  the 
mathematical  formulas  used  to  derive 
FICO  scores.) 

7,  Indemnification  Agreement.  The 
notice  provides  that  the  mortgage  loan 
must  not  be,  to  the  knowledge  of  the 
participating  mortgagee,  subject  to  an 
Indemnification  Agreement  as  of  the 
provisional  claim  approval  date. 

C.  Changes  Regarding  Loss  Mitigation 

1.  Loss  mitigation  evaluation.  The 
notice  provides  that,  for  each  defaulted 
mortgage,  the  participating  mortgagee 
(or  the  prior  servicer  of  the  defaulted 
mortgage)  has  evaluated  all  of  the  loss 
mitigation  actions  provided  in  24  CFR 
203.605  and  determined  that  no  such 
action  is  appropriate  or,  if  appropriate, 
that  such  action  has  been  tried  and  has 
failed. 

2.  Special  forbearance  relief  To  be 
eligible  under  the  ACD  Demonstration, 
the  mortgage  loan  must  not  be  subject  to 
special  forbearance  relief  under  24  CFR 
203.614. 

D.  Changes  Regarding  Property  Securing 
Mortgage 

1.  Exclusion  of  properties  located  in 
asset  control  areas.  This  notice  provides 
that  the  ACD  Demonstration  will 
exclude  loans  secured  by  properties 
located  in  asset  control  areas  designated 
under  section  204(h)  of  the  National 
Housing  Act,  as  added  by  section  602  of 
the  FY  1999  HUD  Appropriations  Act. 

2.  Properties  seized  by  the  United 
States.  The  mortgage  must  not  be 
secured  by  a  property  that  has  been 
seized  by  the  U.S.  Department  of  Justice 
or  subject  to  a  seizure  order  in 
connection  with  a  drug-related  case, 

3.  Limit  on  cost  of  repairs.  As  of  the 
provisional  claim  approval  date,  the 
cost  of  any  required  repairs  to  the 
property  must  be  less  than  10%  of  the 
property's  value. 

E.  Changes  Regarding  Foreclosure 

1 .  Foreclosure  sales  and  deeds-in-lieu 
of  foreclosure.  For  a  mortgage  to  be 
eligible  for  an  accelerated  claim,  there 
must  not  have  been  a  foreclosure  sale  or 
pre-foreclosure  sale  of  the  property,  no 
deed-in-lieu  of  foreclosure  has  been 
accepted,  and  no  foreclosure  sale  has 
been  scheduled  within  sixty  days 
following  the  claim  date, 

2.  Commencement  of  foreclosure 
proceedings.  If  foreclosure  of  the 
property  has  been  initiated,  the 
foreclosure  action  may  not  have  been 


contested  in  order  for  the  defaulted 
mortgage  to  be  eligible  under  the  ACD 
Demonstration. 

III.  Discussion  of  the  Public  Comments 
Received  on  the  February  5,  2002 
Notice 

The  public  comment  period  on  the 
February  5,  2002  notice  closed  on  April 
8,  2002.  HUD  received  21  comments  on 
the  notice.  Mortgage  companies,  legal 
aid  providers,  nonprofit  bousing  and 
community  development  organizations, 
and  national  organizations  representing 
mortgage  bankers  and  realtors  submitted 
comments.  This  section  of  the  preamble 
presents  a  discussion  of  the  most 
significant  issues  raised  by  the  public 
commenters  on  tbe  February  5,  2002 
notice,  and  HUD's  responses  to  these 
comments. 

Comment:  Participation  in  the  ACD 
Process  should  be  voluntary.  Several  of 
the  commenters  made  this  suggestion. 

HUD  Response:  Participation  in  the 
ACD  Demonstration  is  voluntary. 

Comment:  Participating  mortgagees 
should  be  required  to  fully  comply  with 
loss  mitigation  processes.  Some 
commenters  expressed  concern  that  the 
ACD  Demonstration  could  result  in 
families  losing  their  homes  if 
participating  mortgagees  do  not  fully 
utilize  the  existing  HUD  loss  mitigation 
process. 

HUD  Response:  The  ACD 
Demonstration  will  not  compromise 
existing  loss  mitigation  standards  and 
requirements.  Only  those  mortgagees 
qualified  in  the  top  tier  of  the  FHA 
"Tiering  System  (which  ranks  mortgagees 
in  loss  mitigation  use)  are  eligible  to 
participate  in  the  ACD  Demonstration. 
Participating  mortgagees  must  exhaust 
all  loss  mitigation  options  prior  to 
submitting  a  claim  under  the  ACD 
Demonstration.  Further,  HUD  expects 
that  the  joint  venture  Manager  will  be 
motivated  to  avoid  foreclosure  and  seek 
to  restructure  loans  in  accordance  with 
market  value  and  owner  income. 

Comment:  HUD  should  permit  use  of 
additional  risk  scoring  models.  Several 
commenters  suggested  that  participating 
mortgagees  be  allowed  to  use  risk 
scoring  models,  other  than  the  Freddie 
Mac  Early  Indicator  Risk  Scoring 
System,  to  determine  the  eligibility  of  a 
mortgage  for  an  accelerated  claim. 

HUD  Response:  HUD  has  not  adopted 
the  change  suggested  by  the 
conmienters.  Mortgagees  participating 
in  the  ACD  Demonstration  are  required 
to  use  the  Freddie  Mac  Early  Indicator 
Risk  Scoring  System.  However,  HUD 
will  explore  the  use  of  other  risk  scoring 
models  for  use  in  the  permanent  ACD 
program. 


Comment:  HUD  should  conduct  an 
audit  before  terminating  FHA  mortgage 
insurance.  One  commenter  suggested 
that  HUD  conduct  pre-claim  audits  to 
ensure  the  eligibility  of  a  loan  for  an 
accelerated  claim  prior  to  termination  of 
FHA  insurance.  Alternatively,  the 
commenter  suggested  that  HUD  conduct 
a  post-claim  audit  but  nut  terminate 
FHA  insurance  until  the  audit  is 
complete. 

HUD  Response.  HUD  has  not  adopted 
the  change  requested  by  the  commenter. 
The  ACD  Demonstration  will  contain 
several  safeguards  to  ensure  that  a 
defaulted  loan  qualifies  for  payment  of 
an  accelerated  claim.  Participating 
mortgagees  are  required  to  assure  that 
loans  meet  the  eligibility  criteria  for  an 
accelerated  claim.  HUD  will  also  review 
the  eligibility  of  defaulted  loans  during 
the  pre-claim  process  and  notify  the 
participating  mortgagees  of  provisional 
approval  or  disapproval  of  the 
submitted  loans.  FHA  mortgage 
insurance  will  be  terminated  upon 
payment  of  the  claim. 

Comment:  Will  FHA  insurance  he 
restored  for  a  mortgage  loan  reassigned 
to  the  participating  mortgagee'^  One 
commenter  asked  this  question. 

HUD  Response.  If  the  FHA  insurance 
was  valid  prior  to  submittal  of  th? 
accelerated  claim,  HUD  will  reinstate 
the  mortgage  insurance  after 
reassignment  of  the  loan  to  the 
participating  mortgagee. 

Comment:  ACD  Demonstration  should 
take  into  consideration  other 
community  revitalization  and  affordable 
housing  programs  and  initiatives.  One 
commenter  made  this  suggestion.  The 
commenter  was  particularly  concerned 
about  the  potential  impacts  of  the  ACD 
Demonstration  on  the  program  for  the 
disposition  of  HUD-owned  single  family 
assets  in  asset  control  areas  authorized 
by  section  602  of  the  FY  1999  HUD 
Appropriations  Act. 

HUD  Response.  HUD  agrees  and  has 
revised  the  ACD  Demonstration  in 
response  to  the  concerns  expressed  by 
the  commenter.  Specifically,  the  ACD 
Demonstration  will  not  include  any 
mortgages  secured  by  a  property  located 
within  an  asset  control  area. 

Comment:  Objection  to  use  of  BPO  in 
calculating  loan  to  value  ratio.  Several 
commenters  objected  to  the  use  of  a 
BPO  in  calculating  the  loan  to  value 
ratio  of  the  defaulted  mortgage.  The 
commenters  suggested  that  HUD 
reimburse  mortgagees  for  the  cost  of  the 
BPO,  or  permit  the  use  of  an  Autoipated 
Valuation  Model  (AVM)  analysis  to 
determine  the  value  of  the  property. 

HUD  Response.  BPOs  are  not  used  to 
calculate  the  loan  to  value  ratios  to 
determine  eligibility  for  the  ACD 
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Demonstration.  Loan  to  value  ratios  will 
be  determined  using  the  original 
appraisal  or.  if  none  is  available,  the 
original  principal  balance  of  the 
mortgage  However,  BPOs  will  be 
required  for  all  loans  for  which  a  claim 
is  submitted,  and  made  available  to 
bidders  qualifying  for  participation  in 
the  joint  venture.  Participating 
mortgagees  will  be  reimbursed  for  BPds 
on  all  loans  for  which  a  claim  is 
submitted  and  paid. 

Comnwnt:  FICX)  score  should  iwt  be 
used  m  determining  loan  eligibilitv-  (Ine 
commenter  suggested  that  HUD 
eliminate  some  of  the  specific  loan 
eligibilitv  criteria  during  the 
demonstration  period,  and  specifically 
suggested  the  removal  of  the  FICC)  score 
requirement 

HUD  Response.  HUD  will  not  use  the 
FICO  score  eligibility  criterion  during 
this  demonstration  period.  The  PICO 
score  requirement  is  being  removed 
both  in  response  to  the  public 
comments  and  because  the  requirement 
overlapped  with  other  eligibility 
criteria. 

Comment:  Loans  should  be  in  default 
for  longer  than  three  months  to  qualify 
for  the  ACD  process.  Several 
commenters  suggested  that  HUD  extend 
the  three-month  period  that  a  loan  must 
be  default  to  qualif\-  for  payment  of  an 
accelerated  claim 

Hl'D  Response.  In  response  to  these 
comments,  this  notice  clarifies  that  HUD 
will  not  pav  an  accelerated  claim  until 
an  eligible  mortgage  is  in  default  for  at 
least  four  full  monthly  installments  (i.e., 
four  full  mortgage  payments  are  due  and 
unpaid).  Further.  HUD  will  also 
establish  a  maximum  number  of  missed 
payments  beyond  which  it  will  not  pay 
an  accelerated  claim  on  a  defaulted 
mortgage.  This  maximum  number  of 
missed  pavments  will  vary  depending 
on  the  location  of  the  underlying 
propertv.  and  will  be  based  on  the 
foreclosure  timelines  for  the  various 
states  located  within  the  jurisdictions  of 
the  Atlanta  and  Philadelphia  HOCs.  The 
schedule  of  maximum  missed  mortgage 
pavments  will  be  provided  to 
mortgagees  prior  to  their  agreement  to 
participate  in  the  ACD  Demonstration. 

Comment  Accelerated  claim  amount 
should  be  based  on  the  mortgage  note 
interest  rate.  Several  commenters  wrote 
that  HUD  should  base  the  amount  of  the 
accelerated  claim  on  the  mortgage  note 
rate  of  interest  (rather  than  on  the 
debenture  rate).  The  commenters  also 
suggested  that  the  amount  of  the  claim 
be  calculated  from  the  date  of  the  last 
paid  installment  rather  than  from  the 
date  of  default. 

Hl'D  Response.  HUD  is  statutorily 
required  to  pay  insurance  claims  based 


on  the  debenture  rate  from  the  date  of 
default. 

Comment:  Submission  of  a  Mortgage 
Insurance  Certificate  (MICI  should  not 
be  required  for  payment  of  an 
accelerated  claim.  A  few  commenters 
opposed  HHjuiring  the  submission  of  a 
paper  MIU  as  part  of  the  claim 
submission  process. 

HI  D  Response.  HUD  has  eliminated 
the  submission  of  an  MIC^  as  a 
prerequisite  ffir  the  payment  of  an 
accelerated  claim.  For  claim  payment 
under  the  ACD  Demonstration.  HUD 
will  relv  on  representations  and 
information  provided  by  participating 
mortgagees  (including  a  screen  print-out 
from  the  FHA  Connection  portfolio 
screen  venfving  mortgagee 
identification  number,  property  address 
and  current  holder)  as  well  as  internal 
information  to  determine  insurance 
status.  Participating  mortgagees  will, 
however,  be  required  to  submit  the  MIC 
with  the  collateral  files  (and  obtain  a 
duplicate  original  MIC  if  the  original 
MIC  is  missing)  following  claim 
submission.  Mortgagees  will  continue  to 
be  required  to  submit  the  original  or  a 
duplicate  MIC  as  a  prerequisite  to 
submitting  a  convevance  or  other 
disposition  claim  for  FHA  single  family 
mortgage  insurance  benefits. 

Comment:  Factors  for  consideration 
in  evdliuiting  the  success  of  the  ACD 
Demonstration.  Several  commenters 
submitted  helpful  recommendations 
regarding  the  factors  HUD  should 
consider  in  evaluating  the  success  of  the 
ACD  Demonstration. 

HI  'D  Response.  HUD  appreciates  all 
of  the  suggesticms  made  by  these 
commenters  HUD  will  consider  all  of 
these  comments  in  determining  the 
criteria  for  t^valuating  the  ACD 
DenKmstration.  A  summar\'  of  the 
results  of  the  evaluation  will  be 
published  in  the  Federal  Register 

IV.  Overview  of  the  ACD  Demonstration 

A   Duration 

The  ACD  Demonstration  will  have  a 
limited  duration  HUD  may  extend  the 
duration  of  the  demonstration  in  order 
to  accurately  assess  its  effectiveness. 

B  Geographic  Scope 

The  demonstration  will  initially 
include  mortgages  secured  by  properties 
located  within  the  jurisdiction  of  HUD's 
Philadelphia.  Pennsylvania  and  Atlanta. 
(Georgia  HOCs  HUD  may  decide  at  a 
future  date  to  expand  the  scope  of  the 
ACD  Demcmstration  to  include  one  or 
more  additional  HOCs. 

The  Philadelphia  HOC  serves 
Connecticut.  Delaware,  the  District  of 
Columbia.  Maine.  Marvland. 


Massachusetts.  Michigan.  New 
Hampshire.  New  Jersey,  New  York. 
Ohio.  Pennsylvania,  Rhode  Island. 
Vermont,  Virginia,  and  West  Virginia. 

The  Atlanta  HOC  serves  Alabama. 
Florida,  Georgia.  Kentucky,  Illinois, 
Indiana,  Mississippi,  North  Carolina, 
South  Carolina,  and  Tennessee,  as  well 
as  the  Caribbean. 

C.  Participating  Mortgagees 

Mortgagee  participation  in  the  ACD 
Demonstration  is  voluntary.  HUD  will 
select  up  to  9  eligible  mortgagees  to 
participate  in  the  ACD  Demonstration. 
In  order  to  be  selected  for  participation 
in  the  ACD  Demonstration,  a  mortgagee 
must  satisfy  all  of  the  following  criteria: 

1.  Number  of  sen-iced  loans.  The 
mortgagee  must  currently  service  in 
excess  of  20.000  mortgage  loans  secured 
by  properties  that  are  located  within  the 
jurisdiction  of  the  Philadelphia  or 
Atlanta  HOCs. 

2.  Loss  mitigation  performance.  The 
mortgagee  must  be  qualified  in  the  top 
tier  of  the  FHA  Tiering  System,  which 
ranks  mortgagees  in  loss  mitigation  use. 
The  FHA  Tiering  System  was  developed 
by  HUD's  National  Servicing  and  Loss 
Mitigation  Center  and  is  subject  to 
fiiture  refinement. 

.3   Computer  system  capabilities.  The 
mortgagee  must  have  the  technical 
capability  to  interface  with  the  FHA 
Single  Family  Claims  system,  through 
the  internet  (using  the  FHA  Connection 
Svstem)  and  using  Electronic  Data 
Interchange  (EDI)  technology.  In 
addition,  the  mortgagee  must  have  the 
technical  capability  to  interface  with 
anv  other  computer  systems  utilized  by 
FHA  or  its  contractors  pertaining  to  the 
ACD  Demonstration. 

4.  Use  of  the  Freddie  Mac  Early 
Indicator  Risk  Scoring  System.  The 
mortgagee  must  have  the  ability  to  run 
risk  scoring  models  using  the  Freddie 
Mac  Early  Indicator  Risk  Scoring 
software  program. 

5.  Other  criteria.  The  mortgagee  will 
be  required  to  meet  any  additional 
criteria  that  HUD  may  establish 
regarding  the  eligibility  of  mortgagees 
for  participation  in  the  ACD 
Demonstration. 

D.  Eligible  Loans 

Onlv  certain  defaulted  FHA-insured 
loans  are  eligible  for  the  accelerated 
claim  payment  process.  To  be  eligible 
for  payment  of  an  accelerated  claim,  the 
defaulted  mortgage  must  meet  the 
following  criteria: 

1 .  FHA  Insurance 

(a)  The  mortgage  is  an  FHA-insured 
single  family  mortgage  loan  on  a  one-to 
four-unit  home. 
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(b)  The  mortgage  loan  is  an  actively 
insured  by  FHA  under  either  section 
203(b)  or  234  of  the  National  Housing 
Act  (12  U.S.C.  1709(b)  and  1715y). 

(c)  The  FHA  endorsement  date  of  the 
mortgage  is  prior  to  February  5,  2002. 

(d)  There  is  no  pending  or  paid  partial 
FHA  mortgage  insurance  claim  in 
connection  with  the  mortgage. 

2.  Loan  Status 

(a)  The  mortgage  loan  has  an  unpaid 
principal  balance  of  no  less  than 
$20,000. 

(b)  The  mortgage  must  be  in  default 
for  at  least  foiu'  full  monthly 
installments  (i.e.,  four  full  mortgage 
payments  are  due  and  unpaid). 
However,  the  niunber  of  missed 
monthly  installments  on  the  mortgage  as 
of  the  provisional  approval  date  may  not 
exceed  the  maximum  number  allowed 
by  HUD  for  the  jurisdiction  in  which  the 
property  securing  the  mortgage  is 
located, 

(c)  The  mortgage  has  a  loan  to  value 
ratio  of  85  percent  or  greater.  The  loan 
to  value  ratio  represents  the  relationship 
between  the  amount  of  the  mortgage 
loan  and  the  value  of  the  real  estate.  The 
loan  to  value  ratio  is  to  be  determined 
using  the  original  appraisal  or,  if  none 
is  available,  the  original  principal 
balance  of  the  mortgage  loan. 

(d)  The  mortgage  must  have  received 
a  score  of  D,  E,  or  F  on  the  Freddie  Mac 
Early  Indicator  Risk  Scoring  software 
system. 

(e)  To  the  knowledge  of  the 
participating  mortgagee,  the  mortgage 
loan  is  not  subject  to  an  Indemnification 
Agreement  as  of  the  provisional  claim 
approval  date. 

4.  Property  Seciu-ing  Mortgage 

(a)  The  mortgage  must  be  secured  by 
a  property  located  within  the 
jurisdiction  of  HUD's  Philadelphia, 
Pennsylvania  or  Atlanta,  Georgia  HOCs. 
However,  the  property  must  not  be 
located  in  an  asset  control  area 
designated  under  section  204(h)  of  the 
National  Housing  Act  as  added  by 
section  602  of  the  FY  1999  HUD 
Appropriations  Act. 

(b)  The  mortgage  must  not  be  secured 
by  a  property  that  has  been  seized  by 
the  U.S.  Department  of  Justice  or 
otherwise  subject  to  a  seizure  order  in 
connection  with  a  drug-related  case. 

(c)  As  of  the  provisional  claim 
approval  date,  the  cost  of  any  required 
repairs  to  the  property  must  be  less  than 
10%  of  the  property's  value. 

5.  Foreclosiu"e 

(a)  No  foreclosing  sale  of  the  property 
has  been  scheduled  within  the  sixty  (60) 
day  period  after  the  claim  date,  there 


has  been  no  foreclosure  sale  or  pre- 
foreclosure  sale,  and  no  deed-in-lieu  of 
foreclosure  has  been  accepted. 

(b)  If  the  first  step  required  under 
applicable  law  to  initiate  a  foreclosure 
of  the  property  has  been  taken,  the 
foreclosure  action  has  not  been 
contested. 

6.  Other  Eligibility  Requirements 

The  mortgage  must  meet  any 
additional  criteria  that  HUD  may 
establish  regarding  the  eligibility  of 
defaulted  mortgage  loans  for  an 
accelerated  claim  under  the  ACD 
Demonstration. 

E.  Risk  Scoring 

At  the  90th  day  of  delinquency, 
mortgagees  participating  in  the  ACD 
Demonstration  will  be  required  to  begin 
running  scoring  models  using  the 
Freddie  Mac  Early  Indicator  Risk 
Scoring  System  to  confirm  the  eligibility 
of  the  mortgage  for  payment  of  an 
accelerated  claim.  Provided  that  the 
mortgage  meets  the  eligibility  criteria 
described  in  paragraph.  FV.D.  of  this 
notice,  participating  mortgagees  will 
have  the  option  to  submit  an  accelerated 
claim. 

F.  Disposition  Methods 

HUD  will  use  one  or  both  of  the 
following  disposition  methods  under 
the  ACD  Demonstration.  HUD.  in  its 
sole  discretion,  will  determine  which  of 
the  two  disposition  methods  to  use  for 
particular  mortgages  under  the 
demonstration. 

1.  Joint  Venture.  The  joint  venture 
method  will  be  the  primary  disposition 
method  used  under  the  ACD 
Demonstration.  Under  this  disposition 
method,  HUD  will  sell  a  majority 
interest  in  a  public/private  joint  venture 
formed  to  acquire,  service  and  dispose 
of  the  mortgage  loans  submitted  under 
the  ACD  Demonstration.  The  private 
sector  entity  will  be  selected  through  a 
competitive  bid  process  and  will  serve 
as  the  Manager  of  the  joint  venture.  The 
joint  venture  Manager  will  receive  a 
percentage  of  the  net  cashflow  from  the 
joint  venture  derived  from  the  eligible 
mortgages  submitted  by  mortgagees 
participating  in  the  ACD  Demonstration. 
The  private  sector  joint  venture  Manager 
will  be  responsible  for  maximizing  the 
value  of  each  mortgage  loan  asset 
through  re-performance,  refinancing, 
workout,  foreclosure  and/or  disposition. 
HUD  expects  the  joint  venture  Manager 
to  conduct  its  operations  in  a  manner 
consistent  with  applicable  FHA  and 
industry  standards  for  integrity  and 
avoidance  of  predatory  lending 
practices. 


Private  sector  firms  that  pre-qualify 
will  be  given  the  opportunity  to  bid  at 
a  competitive  auction  to  be  the  joint 
venture  Manager.  To  qualify,  bidders 
must  be  adequately  capitalized  and 
must  meet  other  FHA  standards  for  loan 
servicing,  experience  and  integrity. 
Before  bidding,  investors  will  be 
required  to  make  a  security  deposit  with 
HUD. 

2.  Other  disposition  methods  may  be 
used.  HUD  may  also  consider  using  the 
special  servicing  disposition  method  or 
other  disposition  methods  under  later 
subsequent  demonstrations.  The  ACD 
Demonstration  will  not  initially  use  this 
method,  and  HUD  may  decide  not  to  use 
this  disposition  method  at  all  during  the 
course  of  the  demonstration.  Under  this 
disposition  method,  servicing  of  the 
mortgage  may  be  transferred  to  a  special 
servicer.  The  special  servicer  may 
provide  assistance  to  HUD  in 
undertaking  one  or  more  of  the 
following  actions:  (a)  Foreclosing  and 
selling  the  properties;  (b)  accumulating 
mortgages  for  a  whole  loan  sale;  and/or 
(c)  accumulating  mortgages  for 
disposition  in  a  securitization. 

V.  Evaluating  the  Success  of  the  ACD 
Demonstration 

At  the  conclusion  of  the  ACD 
Demonstration,  HUD  will  assess  its 
success  and  determine  whether  to 
implement  the  ACD  process  on  a 
permanent  basis  throughout  the 
country.  In  conducting  this  evaluation. 
HUD  will  assess  such  factors  as  whether 
the  use  of  the  ACD  process  will:  (1) 
reduce  loss  rates;  (2)  reduce  the  cost  and 
time  associated  with  claim  dispositions; 
and  (3)  enhance  the  ability  of  HUD  to 
assess  risk  and  manage  the  FHA 
mortgage  insurance  fund. 

VI.  Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  envirormient  was 
prepared  for  the  February  5.  2002  notice 
in  accordance  with  HUD  regulations  at 
24  CFR  peul  50.  which  implement 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332).  That  Finding  of  No 
Significant  Impact  remains  applicable  to 
this  notice  and  is  available  for  public 
inspection  between  the  hours  of  7:30 
a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  General  Counsel.  Room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW,. 
Washington,  DC. 
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Executive  Order  13132.  Fedenilism 

Executive  Order  131.32  (entitled 
'Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  policies  that 
have  federalism  implications  and  either 
impose  substantial  direct  compliam  e 
costs  on  State  and  local  governments 


,iiul  are  not  required  by  statute,  or 
preempt  .State  law,  unless  the  relevant 
requirements  of  section  6  of  the 
Exei  utive  ()rd(;r  are  met.  This  notice 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
I  nmpliance  costs  on  State  and  local 
governments  or  preempt  State  law 


within  the  meaning  of  the  Executive 
Order. 

Dated:  October  23,  2002, 
Sean  Cassidy, 

Ci'sn-ral  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
|FK  I)(K    02-27,T,=)9  Filed  10-28-02;  8:4.5  am] 
BILUNG  COOE  4120-27-P 
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594 62897 

1002 65046 

Proposed  Rules: 

27 61996 

37 61996 

40 61996 

177 62681 

219 61996  63022 

225 63022 

240 63022 

376 61996 

382 61996 

397 62681 

575 62528 

653 61996 

654 61996 

50  CFR 

16 62193 

17      61531  62897  63968, 

65414 

229 65722 

300  64311 

600     61824,62204  64311 

622 65902 

635 61537  63854 

648     62650  63223  63311, 

64825 

654  61990 

660     61824  61994  62204. 

62401  63055  63057  64826. 

65514  65728  65729  65730, 

65902 

679     61826,  61827  62212, 

62651  62910,  63312  64066, 

64315  65046 

Proposed  Rules: 

17      61845,  62926  63064, 
63066.  63067  63738  65083. 

65931 
300  64853 

600     62222,  65933  65934 
660     62001,  63599  64861 

648 65934  65938 

679 63600,  65941 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  OCTOBER  29. 
2002 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Commercial  Air  Transportation 
Quality  and  Safety  Review 
Program,  revision    published 
10-28-02 

ENVIRONMENTAL 

PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Kansas,  published  8-30-02 

Pesticides,  tolerances  in  food 
animal  feeds   and  raw 
agricultural  commodities 
Acephate   etc     published  7- 
31-02 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives 
SOCATA-Groupe 
AEROSPATIALE 
published  9-20-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Milk  marketing  orders 

Pacific  Northwest  comments 
due  by  11-5-02  publishea 
9-6-02  [FR  02-22686] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
User  fees 
Agncultural  and  quarantine 
inspection  services 
current  fees  extension 
beyond  2002  FY 
comments  due  by  1 1  -4- 
02    published  9-3-02  [FR 
02-22313] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
West  Coast  States  and 
Western  Pacific 
fisheries — 


Pacific  coast  groundfish 
comments  due  by  11-6- 
02    published  10-22-02 
[FR  02-26693] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act) 

Small  generator 
interconnection 
agreements  and 
procedures 

standardization,  comments 
due  by  11-4-02,  published 
8-26-02  [FR  02-21613) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs 
Spark-ignition  marine 
vessels  and  highway 
motorcycles,  emissions 
control    comments  due  by 
11-8-02    published  8-14- 
02  [FR  02-19437] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation    vanous 
States    air  quality  planning 
purposes   designation  of 
areas 

Massachusetts    comments 
due  by  11-4-02    published 
10-4-02  [FR  02-25154] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation    various 
States    air  quality  planning 
purposes    designation  of 
areas 

Massachusetts    comments 
due  by   11-4-02    published 
10-4-02  [FR  02-251551 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation,  various 
States 
California   comments  due  by 

11-6-02    published  10-7- 

02  [FR  02-25299] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation    various 
States 

California    comments  due  by 
11-6-02    published  10-7- 
02  [FR  02-25300] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation    various 
States 


California,  comments  due  by 
11-6-02:  published  10-7- 
02  [FR  02-25296] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

California,  comments  due  by 
11-6-02.  published  10-7- 
02  [FR  02-25297] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

California,  comments  due  by 
11-6-02,  published  10-7- 
02  [FR  02-25298] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Iowa;  comments  due  by  11- 

8-02,  published  10-9-02 

[FR  02-25590] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  various 
States 
Iowa,  comments  due  by  11- 

8-02   published  10-9-02 

[FR  02-25591] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 
promulgation    various 
Slates 

Massachusetts,  comments 
due  by  11-4-02   published 
10-4-02  [FR  02-25158] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans   approval  and 

promulgation    various 

States 

Massachusetts,  comments 
due  by  11-4-02,  published 
10-4-02  [FR  02-25159] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation   various 
States 

Montana,  comments  due  by 
11-6-02,  published  10-7- 
02  [FR  02-25287] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 


promulgation;  various 

States 

Montana,  comments  due  by 

11-6-02;  published  10-7- 

02  [FR  02-25288] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation;  various 
States: 

North  Dakota;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25289] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

North  Dakota;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25290] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation,  various 
States: 

Pennsylvania,  comments 
due  by  11-6-02.  published 
10-7-02  [FR  02-25285] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States 
Pennsylvania;  comments 

due  by  11-6-02;  published 

10-7-02  [FR  02-25286] 
Virginia,  comments  due  by 

11-6-02;  published  10-7- 

02  [FR  02-25416] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  various 
States 

West  Virginia,  comments 
due  by  11-6-02.  published 
10-7-02  [FR  02-25294] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 

West  Virginia,  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25295] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans:  approval  and 

promulgation;  various 

States 

West  Virginia,  comments 
due  by  11-6-02.  published 
10-7-02  [FR  02-25291] 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25292] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25283] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

West  Virginia;  comments 
due  by  11-6-02;  published 
10-7-02  [FR  02-25284] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cypermethrin  and  an  isomer 
of  zeta-cypermethrin; 
comments  due  by  11-4- 
02:  published  9-4-02  [FR 
02-22606] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Solid  wastes: 
Land  disposal  restrictions — 
Radioactively 
contaminated  cadmium-, 
mercury-,  and  silver- 
containing  batteries; 
national  treatment 
variance;  comments  due 
by  11-6-02;  published 
10-7-02  [FR  02-25414] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Solid  wastes: 
Land  disposal  restrictions — 
Radioactively 
contaminated  cadmium-, 
mercury-,  and  silver- 
containing  batteries; 
national  treatment 
variance;  comments  due 
by  11-6-02;  published 
10-7-02  [FR  02-25415] 
Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  11-4-02;  published 
9-5-02  [FR  02-22539] 
Water  pollution  control: 
Oc^n  dumping;  site 
designations — 


Historic  Area  Remediation 
Site-specific 

polychlorinated  biphenyl 
worm  tissue  critenon; 
comments  due  by  11-7- 
02;  published  10-8-02 
[FR  02-25586] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  stations:  table 
of  assignments: 
Alabama;  comments  due  by 
11-7-02;  published  9-23- 
02  [FR  02-24106] 
Regulatory  Flexibility  Act; 
review;  comments  due  by 
11-8-02;  published  10-22-02 
[FR  02-26429] 
Small  business  size  standards: 
Tier  III  wireless  earners  in 
Enhanced  911 
proceeding;  comment 
request;  comments  due 
by  11-6-02;  published  10- 
23-02  [FR  02-27064] 
Television  broadcasting; 
Cable  television  rate 
regulations;  revisions; 
comments  due  by  11-4- 
02;  published  9-5-02  [FR 
02-22427] 

FEDERAL  ELECTION 
COMMISSION 

Bipartisan  Campaign  Reform 
Act;  implementation: 
Electioneering 
communications  and 
independent  expenditures, 
national  political  party 
committees,  and  principal 
campaign  committees; 
reporting  requirements; 
comments  due  by  11-8- 
02;  published  10-21-02 
[FR  02-26394] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Protection  of  human  subjects: 
Biomedical  and  behavioral 
research  involving 
prisoners  as  subjects; 
comments  due  by  11-6- 
02;  published  10-7-02  [FR 
02-25205] 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Land  and  water: 
Indian  Reservation  Roads 
Program;  comments  due 
by  11-7-02;  published  10- 
7-02  [FR  02-25433] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Westslope  cutthroat  trout; 
status  review;  comments 
due  by  11-4-02;  published 
9-3-02  [FR  02-22303] 

INTERIOR  DEPARTMENT 

National  Park  Service 

Special  regulations: 


Lake  Mead  National 
Recreation  Area   NV  and 
AZ;  personal  watercrafi 
use;  comments  due  by 
11-4-02;  published  9-5-02 
[FR  02-22630] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 

regulations; 

Heanng  conservation 
program;  comments  due 
by  11-4-02;  published  8-5- 
02  [FR  02-19691] 
Occupational  safety  and 

healthy  standards: 

2-methoxyethanol.  2- 
ethoxyethanol.  and 
acetates  {glycol  ethers): 
occupational  exposure: 
comments  due  by  11-6- 
02;  published  8-8-02  [FR 
02-20001] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements,  etc.: 
Event  notification 
requirements;  comments 
due  by  11-5-02:  published 
8-22-02  [FR  02-21414] 

STATE  DEPARTMENT 

Consular  services;  fee 
schedule;  comments  due  by 
11-8-02;  published  10-9-02 
[FR  02-25692] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety  regulations 
review;  comments  due  by 
11-4-02;  published  8-6-02 
[FR  02-19674] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Air  Tractor,  Inc.;  convnents 
due  by  11-4-02;  published 
8-29-02  [FR  02-22002] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  by  11- 
4-02;  published  9-5-02 
[FR  02-22174] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
CFM  International; 
comments  due  by  11-8- 
02;  published  9-9-02  [FR 
02-22761] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 

McDonnell  Douglas 
comments  due  by  ii-7- 
02.  published  9-23-02  [FR 
02-24019] 

MORAVAN  a  s     comments 
due  by  11-8-02    published 
10-4-02  [FR  02-25208] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Raytheon,  comments  due  by 
11-8-02,  published  9-24- 
02  [FR  02-23880] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards 
Special  conditions — 
Boeing  Model  737-100 
-200    and  -300  series 
;.  'planes    comments 
je  by  11-6-02. 
;ublished  10-7-02  [FR 
J2-25470] 
Class  E5  airspace,  comments 
due  by  11-6-02,  published 
10-7-02  [FR  02-253161 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  accidents/incidents. 
reporting  requirements 
Conformance  to  OSHA  s 
revised  reporting 
requirements   comments 
due  by  11-8-02,  published 
10-9-02  [FR  02-24393] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety 
Hazardous  liquid 
transportation- 
Hazardous  liquid  pipeline 

safety  standards 

change 

recommendations. 

comments  due  by  11-5- 

02.  published  9-6-02 

[FR  02-22735] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Foreign  corporations   gross 
income,  exclusions 
Heanng  change  and 
extension  of  comment 
penod,  comments  due 
by  11-5-02.  published 
10-18-02  [FR  02-26450] 
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VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule 

Spine,  comments  due  by 
11-4-02.  published  9-4-02 
[FR  02-22440! 
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